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Portable  Document  Format,  including  full  text  and  all  graphics), 
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Agency  information  collection  activities: 
Reporting  and  recordkeeping  requirements,  15781-15782 


National  Institutes  Of  Health 

NOTICES 

Meetings: 
National  histitute  of  Mental  Health,  15776 
National  Library  of  Medicine,  15776-15777 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fisher^  conservation  and  management: 
Northeastern  United  States  fisheries — 
Framework  adjustment  28;  harbor  porpoise  protection. 
15704-15707 
a 

National  Park  Service 

NOTICES 

Native  American  human  remains  and  associated  funerary 
objects: 
Pecos  National  Historical  Park,  NM;  inventory 
Correction,  15873 

Navy  Department 

NOTICES 

Patent  Ucenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Madison  Technology  International.  Ltd..  15733 

Nuclear  Regulatory  Commission 

RULES 

Classified  information,  access  and  protection;  conformance 

to  national  policies,  15636-15653 
PROPOSED  RULES 
Fee  schedules  revision;  100%  fee  recovery  (1999  FY). 

15897-15903 
NOTICES 

Environmental  statements;  availability^  etc.: 
Kerr-McGee  Corp.,  15831-15834 
^Meetings: 

Reactor  Safeguards  Advisory  Committee,  15834-15835 
Petitions;  Director's  decisions: 

Vermont  Yankee  Nuclear  Power  Corp.,  15835-15836 
Regulatory  agreements:     ,-- 
Agreement  State  programs;  poUcy  statements,  15837- 
15841 
Applications,  bearings,  determinations,  etc.: 
First  Energy  Nuclear  Operating  Co..  15831 

Personnel  Management  Office 

RULES 

Health  benefits,  Federal  employees: 
Contributions  and  withholdings;  weighted  Average  of 
subscription  charges,  15633 

PutHic  Debt  Bureau 

See  Fiscal  Service 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request.  15841-15842 
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Research  and  Speclai  Programs  Administration 

NOTICES 
Meetings: 
PipeUne  Safety  Advisory  Committees,  15869 

Securities  and  Exdiange  Commission 

RULES 

Investment  advisers: 
Ohio  investment  advisers;  transition  rule,  15680-15683 

NOTICES 

Investment  Company  Act  of  1940: 
Deregistration  applications — 
Kemper  Gold  Fund,  et  al..  15852-15854 
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Smail  Business  Administration 
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Small  business  size  standards: 
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'  Toxic  Sutwtances  and  Diseaee  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Research  and  Special  Programs  Administration 
See  Surface  Transportation  Board 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  15866-15867 

Treasury  Department 

See  Customs  Service 
See  Fiscal  Service 
See  Internal  Revenue  Service 
NOTICES 
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Western  Arse  Povver  Administration 
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decision,  15744-15746 


Separate  Parts  In  This  Issue 

Part  II 

Nuclear  Regulatory  Commission,  15875-15903 

Part  III 

Department  of  Education;  Department  of  Justice,  Juvenile 
Justice  and  DeUquency  Prevention  Office,  15905-15909 

Part  IV 

Department  of  Transportation,  Federal  Aviation 
Administration,  15911-15914 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Rules  and  Regulations 


Federal  SogitlBr 
VoL  M,  No.  62 

Thursday,  April  1,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appiicatjility  and  legal  effect,  most  of  which 
are  Iceyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  pul}itehed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 
RIN3206-AI33 

Federal  Employeea  Health  Benefits 
Program:  Contributions  and 
Withholdings 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  imder  the  Federal 
Employees  Health  Benefits  (FEHB)  law 
that  specify  procedures  for  OPM's 
annual  determination  of  the  weighted 
average  of  subscription  charges,  for  self 
only  and  for  self  and  family  FEHB 
enrollments  respectively.  The 
determinations  are  a  requirement  imder 
recent  amendments  to  the  FEHB  law 
that  authorize  a  new  method  for 
adjusting  Government  contributions 
toward  health  plan  enrollment  charges. 
Effective  with  the  FEHB  contract  year 
that  begins  in  January  1999,  the 
Government  contribution  generally 
amounts  to  72  percent  of  the  weighted 
average  of  subscription  charges  in  effect 
for  self  only  and  for  self  and  family 
enrollments  respectively. 

DATES:  This  final  regulation  is  effective 
May  3. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  R.  Rose  (202)  606-0004. 
SUPPLEMENTARY  INFORMATION:  On  August 
28, 1998.  OPM  published  interim 
regulations  in  the  Federal  Register  (63 
FR  45933)  that  amended  5  CFR  890.501. 
in  par^raphs  (a)  and  (b),  to  provide  for 
the  administration  of  a  new  Government 
contribution  formula  under  the  Federal 
Employees  Health  Benefits  (FEHB)  law. 

The  Balanced  Budget  Act  of  1997. 
approved  on  August  5. 1997  (Pub.  L. 
105-33.  sec.  7002,  111  Stat.  662), 


amended  the  FEHB  law  to  authorize  a 
new  Government  contribution  formula 
effective  on  the  first  day  of  the  contract 
year  that  begins  in  January  1999.  In 
place  of  the  "Big-6"  formula,  which 
evolved  under  FEHB  Jaw  during  the 
early  1 970 's,^  the  new  formula  bases 
Government  contributions  on  the 
program-wide  weighted  average  costs, 
for  self  only  and  for  self  and  family 
enrollments,  respectively. 

The  Big-6  formula  provided  a 
Government  contribution  for  eligible 
enroUees  in  any  FEHB  plan  or  option 
equal  to  the  lesser  of:  (1)  60  percent  of 
the  simple  average  of  self  only  or  self 
and  femily  enrollment  charges  for  the 
highest  level  of  benefits  offered  under 
six  large  plans  described  in  law,  or  (2) 
75  percent  of  charges  for  the  particular 
plan  an  individual  elects  to  enroll  in. 
The  intent  of  the  new  FEHB 
contribution  formula,  which  is  referred 
to  as  the  "Fair  Share"^  formula,  is  to 
maintain  a  consistent  level  of 
Government  contributions,  as  a  percent 
of  the  total  program  costs,  regardless  of 
the  configiiration  of  participating  health 
plans  or  FEHB  enrollment  patterns. 
The  Fair  Share  formula  requires  a 
determination  by  the  Office  of  Personnel 
Management  (OPM)  in  advance  of  each 
contract  year  of  the  weighted  average  of 
subscription  charges  that  will  be  in 
effect  during  the  year  under  all  FEHB 
plans,  for  self  only  and  for  self  and 
family  types  of  enrollment,  respectively. 
For  employees  and  annuitants  generally, 
the  law  provides  a  Government 
contribution  equal  to  the  lesser  of:  (1)  72 
percent  of  the  amount  OPM  determines 
is  the  program-wide  weighted  average  of 
subscription  charges  for  the  type  of 
enrollment  the  individual  selects,  or  (2) 
75  percent  of  the  subscription  charge  for 
a  particular  plan  (5  U.S.C  8906  (a)  and 
(b)). 

The  FEHB  law,  as  amended,  is  very 
clear  regarding  the  methodology  for 
determining  the  program-wide  weighted 
average  of  subscription  charges  in  cases 
where  health  plans  continue 
participation  fitim  year  to  year.  OPM's 
regulations  explain  how  we  intend  to 
treat  individual  plans  for  purposes  of 
determining  the  program-wide  weighted 
average  of  subscription  charges  when 
the  conditions  of  a  plan's  FEHB 
participation  change  firom  one  year  to 
the  next,  including  cases  in  which  plans 
enter  the  FEHB  Program,  cease 
participation,  oi  inerge  with  another 


FEPiB  plan,  and  cases  in  which  a  health 
maintenance  organization  alters  its 
previous  rating  structure. 

Also,  the  interim  regulation  deleted 
outdated  provisions  in  paragraph  5  CFR 
890.501(b),  and  the  reference  to 
paragraph  (b)  in  5  CFR  890.501(a). 
which  reflected  FEHB  law  prior  to  1974 
amendments  to  the  Government 
contribution  formula  (Pub.  L.  93-246, 
section  1,  88  Stat.  3). 

We  received  no  comments  on  the 
interim  rule. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulations  only  affect 
Federal  Government  contributions 
toward  enrollment  costs  under  the 
Federal  Employees  Health  Benefits 
Program. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure.  Government  employees, 
Health  facilities.  Health  insurance. 
Health  professions,  Hostages,  Iraq, 
Kuwait,  Lebanon,  Reporting  and 
recordkeeping  requirements,  , 

Retirement. 

OfBce  of  Personnel  Management 
Janice  R.  Ladunce, 
Director. 

Accordingly,  under  authority  of  5 
U.S.C.  8913,  OPM  is  adopting  its 
interim  regulation  amending  5  CFR  part 
890  as  published  on  August  28, 1998  (63 
FR  45933),  as  a  final-rule  without 
change. 

(FR  Doc.  99-8011  Filed  3-31-99;  8:45  am] 
BILLMQ  CODE  OSS-OI-M 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marf(eting  Service 

7  CFR  Parts  905  and  944 

[DockM  No.  FV9»-006-1  FIR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  In  Florida  and 
Imported  Grapefruit;  Relaxation  of  the 
Minimum  Size  Requirement  for  Red 
i  Grapefruit 


AOENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

summary:  The  Department  of 
Agriciiltuie  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
relaxing  the  minimiun  size  requirement 
for  red  seedless  grapefiruit  and  for  red 
seedless  grapefruit  imported  into  the 
United  States  from  size  48  (3<Vie  inches 
diameter)  to  size  56  (3Vie  inches 
diameter)  imder  the  Florida  citrus 
mariceting  order.  The  marketing  order 
regulates  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida  and  is  administered 
locally  by  the  Qtrus  Administrative 
Committee  (Committee).  This  rule 
continues  to  allow  handlers  and 
importers  to  ship  size  56  red  seedless 
grapefruit  through  November  7, 1999. 
and  is  expected  to  maximize  grapefruit 
shipments  to  fresh  market  channels. 
EFFECTIVE  DATE:  May  3, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Pimental,  Southeast 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  PO  Box  2276,  Winter  Haven, 
Florida  33883:  telephone:  (941)  299- 
4770,  Fax:  (941)  299-5169;  or  George 
Kelhait,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  FAV, 
AMS,  USDA,  room  2522-S,  PO  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5696.  Small  businesses  may  request 
information  on  complying  with  this 
regulation,  or  obtain  a  guide  on 
complying  with  fruit,  vegetable,  and 
specialty  crop  marketing  agreements 
and  orders  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS,  USDA,  room  2525-S.  PO  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698,  or  E-mail: 
Jay_N_Guerber®usda.gov.  You  may 
also  view  the  marketing  agreements  and 
orders  small  business  compliance  guide 
at  the  following  web  site:  http:// 
www .  ams .  usda.gov/fv/moab.htmL 


SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 
No.  84  and  Marketing  Order  No.  905, 
both  as  amended  (7  CFR  part  905), 
regulating  the  handling  of  oranges, 
grapefioiit,  tangerines,  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  "order."  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

This  rule  is  also  issued  under  section 
8e  of  the  Act,  which  provides  that 
whenever  specified  commodities, 
including  grapefruit,  are  rBgiilat9d 
under  a  Federal  marketing  order, 
imports  of  these  commodities  into  the 
United  States  are  prohibited  unless  they 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requiiem«its 
as  those  in  effect  for  the  domestically 
produced  commodities. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988.  Qvil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15){A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating,  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exerdpted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  thw  20  days  after  the  date  of  the 
en^  of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

The  order  for  Florida  citrus  provides 
for  the  establishment  of  minimum  grade 
and  size  requirements  with  the 
concurrence  of  the  Secretary.  The 
fninimiim  grade  and  size  requirements 


are  designed  to  provide  fresh  markets 
with  fruit  of  acceptable  quality  and  size, 
thereby  maintaining  consumer 
confidence  for  fresh  Florida  dtrus.  This 
contributes  to  stable  marketing 
conditions  in  the  interest  of  growers, 
handlers,  and  consumers,  and  helps 
increase  returns  to  Florida  citrus 
growers.  The  current  minimum  grade 
standard  for  red  seedless  grapefruit  is 
U.S.  No.  1.  The  cunent  minimum  size 
requirement  for  domestic  shipments  is 
size  56  (at  least  3"Ae  inches  in  diameter) 
thioiigh  November  7, 1999,  and  size  48 
(3VtB  inches  in  diameter)  thereafter.  The 
current  tp'"'""'"i  size  for  export 
shipments  is  size  56  throughout  the 
year. 

This  rule  continues  in  effect  changes 
to  the  order's  rules  and  regulations 
relaxing  the  mi"iTn'""  size  requirement 
for  domestic  shipments  of  red  seedless 
grapefruit  from  size  48  (3"/i8  inches 
diameter)  to  size  56  (3Vi6  inches 
diameter)  through  November  7. 1999. 
This  rule  allows  for  the  continued 
shipment  of  size  56  red  seedless 
grapefruit.  Absent  this  relaxation,  the 
P)ininiiim  size  would  be  size  48  (3"As 
inches  diameter).  The  Committee  met 
on  September  3, 1998,  and  unanimously 
recommended  this  action. 

Section  905.52  of  the  order,  in  part, 
authorizes  the  Committee  to  recommend 
minimnm  grade  and  size  regulations  to 
the  Secretary.  Section  905.306  (7  CFR 
905.306)  specifies  minimum  grade  and 
size  requirements  for  different  varieties 
of  fresh  Florida  grapefiiiit.  Such 
requirements  for  domestic  shipments 
are  specified  in  §  905.306  in  Table  I  of 
paragraph  (a),  and  for  export  shipments 
in  Table  II  of  paragraph  (b).  This  final 
rule  continues  the  adjustment  to  Table 
I  establishing  a  minimum  size  of  56 
through  November  7, 1999.  Minimum 
grade  and  size  reqiiirements  for 
grapefruit  imported  into  the  United 
States  are  currenUy  in  effect  imder 
§  944.106  (7  CFR  944.106).  This  final 
rule  also  continues  the  adjustment 
§  944.106  establishing  a  minimum  size 
of  56  through  November  7, 1999.  Export 
requirements  for  Florida  red  seedless 
grapefruit  are  not  changed  by  this  rule. 

In  mnVing  its  recommendation,  the 
Committee  con»dered  estimated  supply 
and  demand.  The  supply  of  red  seedless 
grapefruit  is  expected  to  be  slightly 
hi^er  than  last  season  based  on  the 
Department's  official  crop  estimate  of 
31,500,000  1^  bushel  boxeiB  as 
compared  ta  last  season's  utilized 
supply  of  30,600.000  boxes.  The  fruit  is 
expected  to  be  high  quality  Mdth  a  good 
appearance.  The  Coinmitiee  reports  that 
it  expects  fresh  market  demand  to  be 
sufficient  to  permit  the  shipment  of  size 
56  red  seedless  grapefruit  grown  in 
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Florida  during  the  entire  1998-99 
season. 

This  size  relaxation  will  enable 
Florida  grapefiruit  shippers  to  continue 
shipping  size  56  red  seedless  grapefruit 
to  the  domestic  market.  This  rule  will 
have  a  beneficial  impact  on  producers 
and  handlers,  since  it  will  permit 
Florida  grapefruit  handlers  to  make 
available  those  sizes  of  fruit  needed  to 
meet  consumer  needs.  This  is  consistent 
virith  current  and  anticipated  demand  in 
those  markets  for  the  1998-99  season, 
and  will  provide  for  the  maximization 
of  shipment:  to  fresh  market  channels. 

The  Committee  beheves  that  domestic 
markets  have  been  developed  for  size  56 
fruit  and  that  the  industry  shovdd 
continue  to  supply  those  markets.  This 
minimum  size  change  pertains  to  die 
domestic  market,  and  does  not  change 
the  minimiun  size  for  export  shipments 
which  will  continue  at  size  56 
throughout  the  season.  The  largest 
market  for  size  56  small  red  grapefruit 
is  for  export. 

During  the  first  11  weeks  of  the 
season  (September  21  through  December 
6)  a  volume  regulation  limited  the 
volimie  of  small  red  seedless  grapefruit 
entering  the  fresh  market.  That  action 
was  successful  in  moving  smaller-sized 
fruit  to  those  markets  demanding  such 
sizes  (63  FR  51511,  September  28, 1998; 
64  FR  3807,  January  26, 1999).  The 
Committee  agreed  that  this  regulaticm 
helped  reduce  the  negative  eH^ects  of 
size  56  on  the  domestic  market. 
In  addition,  the  ciurency  and 
economic  problems  currently  facing  the 
Pacific  Rim  coimtries  remain  a  concern. 
These  countries  traditionally  have  been 
good  markets  tot  size  56  grapefruit. 
Current  conditions  there  could  reduce 
demand  for  grapefruit,  and  alternative 
outlets  need  to  be  available.  It  will  be 
advantageous  to  have  the  abihty  to  ship 
size  56  red  seedless  grapefruit  to  the 
domestic  maricet  should  problems 
materialize  in  the  export  market. 

Based  on  available  information,  the 
Committee  unanimously  recommended 
Uiat  die  minimum  size  for  shipping  red 
seedless  grapefruit  to  the  domestic 
market  should  be  size  56  through 
November  7, 1999.  This  rule  will  have 
a  beneficial  impact  on  producers  and 
handlers  because  it  will  permit  Florida 
grapefruit  handlers  to  make  available 
those  sizes  of  fruit  needed  to  meet 
anticipated  market  demand  for  the 
1998-99  season.  Additionally,  importers 
will  be  favorably  afiiected  by  this  change 
since  the  relaxation  of  the  mimmum 
rlze  regulation  will  also  apply  to 
imported  grapefruit. 

Section  8e  of  the  Act  provides  that 
when  certain  domestically  produced 
commodities,  including  grapefruit,  are 


regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  and  maturity  requirements. 
Since  this  rule  continues  to  relax  the 
minimum  size  requirement  imder  the 
domestic  handling  regulations,  a 
corresponding  change  to  the  import 
regulations  is  necessary. 

Minimum  grade  and  size 
requirements  for  grapefruit  imported 
into  the  United  States  are  currently  in 
effect  under  §944.106.  This  rule 
continues  the  minimum  size 
requirement  for  imported  red  seedless 
grapefruit  at  3Vi6  inches  in  diameter 
(size  56)  until  November  7. 1999,  to 
reflect  the  relaxation  under  the  order  for 
red  seedless  grapefruit  grown  in  Florida. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultiu«l  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibihty  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  si^ject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  biudened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  {mentation  and  compatibility. 
Import  regulations  issued  imder  the  Act 
are  based  on  those  established  imder 
Federal  marketing  orders. 

There  are  approximately  80  grapefruit 
handlers  subject  to  regulation  imder  the 
order,  approximately  11,000  growers  of 
citrus  in  the  regulated  area,  and  about 
25  grapefiiiit  importers.  Small 
agricultural  service  firms,  which 
include  handlers  and  importers,  have 
been  defined  by  the  Small  Business 
Administration  (SBA)  as  those  having 
annual  receipts  of  less  than  $5,000,000, 
and  small  agricultural  producers  are 
defined  as  those  having  annual  receipts 
of  less  than  $500,000  (13  CFR  121.601). 
Based  on  the  industry  and  Committee 
data  for  the  1997-98  season,  the  average 
annual  f.o.b.  price  for  fresh  Florida  red 
seedless  grapefruit  during  the  1997-98 
season  was  around  $6.30  per  Vs  bushel 
cartons,  and  total  fresh  shipments  for 
the  1997-98  season  are  estimated  at  15.5 
milUon  cartons  of  red  seedless 
grapefruit.  Approximately  20  percent  of 
all  handlers  handled  60  percent  of 
Florida  grapefruit  shipments.  In 
addition,  many  of  these  handlers  ship 
other  citrus  fruit  and  products  which 
are  not  included  in  Committee  data  but 
would  contribute  further  to  handler 


receipts.  Using  the  average  f.o.b.  price, 
about  80  percent  of  the  Florida 
grapefruit  handlers  could  be  considered 
small  businesses  under  die  SBA 
definition  and  about  20  percent  of  the 
handlers  could  be  considered  large 
businesses.  The  majority  of  grapefruit 
handlers,  growers,  and  importers  may 
be  classified  as  small  entities. 

Florida  handlers  ^pped 
approximately  42.410,000  */i  bushel 
cartons  of  grapefruit  to  the  fresh  market 
during  the  1997-98  season.  Of  these 
cartons,  about  21,860,000  were 
exported.  In  the  past  three  seasons, 
domestic  shipments  of  Florida 
grapefi^t  averaged  about  21,148,000 
cartons.  During  the  period  1991  through 
1996,  imports  have  averaged  734,800 
cartons  a  season.  Imports  account  for 
less  than  five  percent  of  domestic 
shipments. 

Section  905.52  of  the  order,  in  part, 
authorizes  the  Committee  to  recommend 
minimum  grade  and  size  regulations  to 
the  Secretary.  Section  905.306  specifies 
minimum  grade  and  size  requirements 
for  different  varieties  of  fresh  Florida 
grapefruit.  This  rule  continues  to  relax 
the  minimum  size  requirement  for 
domestic  shipments  of  red  seedless 
grapefiiiit  from  size  48  (3"/i6  inches 
diameter)  to  size  56  (3Vie  inches 
diameter)  through  November  7, 1999. 
No  change  is  being  made  in  the 
minimum  size  56  requirement  for  export 
shipments.  Absent  this  relaxation,  the 
minimum  size  requirement  for  domestic 
shipments  would  be  size  48.  The  motion 
to  allow  shipments  of  size  56  red 
seedless  grapefruit  through  November  7, 
1999,  was  passed  by  the  Committee 
unanimously.  In  addition,  there  was  a 
volume  regulation  in  effect  for  the  first 
11  weeks  of  this  season  (September  21 
through  December  6)  that  limited  the 
volume  of  small  red  seedless  grapefruit 
entering  the  fresh  market  (63  FR  51511, 
September  28.  1998:  64  FR  3807, 
January  26, 1999). 

This  rule  will  have  a  positive  impact 
on  affected  entities.  This  action  allows 
for  the  continued  shipment  of  size  56 
red  seedless  grapefruit  This  change  is 
not  expected  to  increase  costs  associated 
with  the  order  requirements. 

This  rule  continues  to  relax  the 
minimum  size  from  size  48  (3^/ie  inches 
diameter)  to  size  56  (3Vi»  inches 
diameter)  through  November  7, 1999. 
This  change  will  allow  handlers  to 
continue  to  ship  size  56  red  seedless 
grapefruit  to  the  domestic  market.  This 
rule  will  have  a  beneficial  impact  on 
producers  and  handlers,  since  it  will 
permit  Florida  grapefruit  handlers  to 
make  available  those  sizes  of  fruit 
needed  to  meet  consumer  needs.  This  is 
consistent  with  current  and  anticipated 
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demand  in  those  markets  for  the  1998- 
99  season,  and  will  provide  for  the 
maximization  of  shipments  to  fresh 
market  channels. 

The  currency  and  economic  problems 
currently  facing  the  Pacific  Rim 
countries  remain  a  concern.  These 
coimtries  traditionally  have  been  good 
markets  for  size  56  grapefruit.  Current 
conditions  there  could  reduce  demand 
for  grapefruit,  and  alternative  outlets 
need  to  be  available.  It  will  be 
advantageous  to  have  the  ability  to  ship 
size  56  red  seedless  grapefruit  to  the 
domestic  market  should  problems 
materialize  in  the  export  market. 
This  change  will  allow  for  the 
continued  shipment  of  size  56  red 
seedless  grapefruit.  The  opportimities 
and  benefits  of  this  rule  are  expected  to 
be  equally  available  to  all  grapefruit 
handlers,  growers,  and  importers 
regardless  of  their  size  of  operation. 

In  1996,  imports  of  grapefruit  totaled 
15,000  tons  (approximately  705,880 
cartons).  The  Bahamas  were  the 
principal  source,  accounting  for  95 
percent  of  the  total.  Remaining  imports 
were  supplied  by  the  Dominican 
Republic  and  Israel.  Imported  grapefiiiit 
enters  the  United  States  from  October 
through  May.  Imports  account  for  less 
than  five  percent  of  domestic 
shipments. 

Section  8e  of  the  Act  provides  that 
when  certain  domestically  produced 
commodities,  including  grapefruit,  are 
regulated  xinder  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality  and  maturity  requirements. 
Because  this  rule  changes  the  minimum 
size  for  domestic  red  seedless  grapefruit 
shipments,  this  change  will  also  be 
applicable  to  imported  grapefruit.  This 
rule  relaxes  the  minimum  size  to  size 
56.  This  regulation  will  benefit 
importers  to  the  same  extent  that  it 
benefits  Florida  grapefruit  producers 
and  handlers  because  it  allows 
shipments  of  size  56  red  seedless 
grapefruit  into  U.S.  markets  through 
November  7, 1999. 

The  Committee  considered  one 
alternative  to  this  action.  The 
Committee  discussed  relaxing  the 
minimum  size  to  size  56  on  a  permanent 
basis  rather  than  just  for  a  year. 
Members  said  that  each  season  is 
different,  and  they  prefer  to  consider 
this  issue  on  a  yearly  basis.  Therefore, 
this  alternative  was  rejected. 

This  rule  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
red  seedless  grapefruit  handlers  or 
importers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 


information  collection  requirements  and 
duplication  by  industry  and  public 
sectors. 

In  addition,  the  Department  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  rule.  However,  red  seedless 
grapefruit  must  meet  the  requirements 
as  specified  in  the  U.S.  Standards  for 
Grades  of  Florida  Grapefruit  (7  CFR 
51.760  through  51.784)  issued  under  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  through  1627). 

Further,  the  Committee's  meeting  was 
widely  publicized  throughout  the  citrus 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Coimnittee  deliberations. 
Like  all  Committee  meetings,  the 
September  3, 1998,  meeting  was  a 
public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
their  views  on  this  issue.  Finally, 
interested  persons  were  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 
Representative  has  conciured  with  the 
issuance  of  this  final  rule. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  November  10, 1998  (63  FR 
62919).  Copies  of  the  rule  were  mailed 
by  the  Committee's  staff  to  all 
Committee  members  and  grapefruit 
handlers.  In  addition,  the  rule  was  made 
available  through  the  Internet  by  th* 
Office  of  the  Federal  Register.  That  nUe 
provided  for  a  60-day  comment  period 
which  ended  January  1 1 ,  1999.  No 
comments  were  received.    .-» 

After  consideration  of  all  relevant 
material  presented,  including  the    , 
Committee's  recommendation,  and  . 
other  information,  it  is  found  that 
finalizing  the  interim  final  rule,  without 
change,  as  published  in  the  Federal 
Register  (63  FR  62919,  November  10, 
1998)  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects 

7  CFR  Part  905  '       .' 

Grape&uit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

7  CFR  Part  944 

Avocados,  Food  grades  and  standards. 
Grapefruit,  Grapes,  Imports,  Kiwifiuit, 
Limes,  Olives,  Oranges. 


PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES.  AND  TANGELOS 
GROWN  IN  FLORIDA 

PART  944— FRUITS;  IMPORT 
REGULATIONS 

Accordingly,  the  interim  final  rule 
amending  7  CFR  parts  905  and  944 
which  was  published  at  63  FR  62919  on 
November  10, 1998,  is  adopted  as  a  final 
rule  without  change. 

Dated:  March  26, 1999. 
Robert  C  KeoMy, 

Deputy  Administrator,  Fruit  and  Vegetable 
Proffnms. 
(FR  Doc.  99-8067  Filed  3-31-99;  8:45  am] 

BUXINQ  CODE  3419-08-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2, 10, 11. 25.  and  95 

RIN3150-AF97 

Conformance  to  National  Policies  For 
Access  to  and  Protection  of  Classified 
Information 

AQENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  conform  the  requirements 
for  the  protection  of  and  access  to  ■ 
classified  information  to  new  national  * 
security  policy  documents.  This  final 
rule  is  necessary,  to  ensure  that 
classified  information  in  the  possession 
of  NRC  licensees,  certificate  holders, 
and  others  under  the  NRC's  regulatory 
requirements  is  protected  in  accordance 
with  cvirrent  national  polities. 
EFFECTIVE  DATE:  May  3, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dunleavy,  Division  of  Facilities 
and  Security,  Office  of  Administration, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001  telephone 
(301)  415-7404,  E-maU  JJDl@NRC.GOV. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  August  3,  «98  (63  FR  41206),  the 
NpC  published  a  proposed  rule  in  the 
Federal  Register  to  amend  10  CFR  parts 
10, 11,  25,  and  95  to  conform  its 
requirements  for  the  protection  of 
classified  Infonnation  at  licensee.  • 
certificate  holder  and  other  facilities  to 

/  new  national  security  policy 
documents.  The  national  requirements 
for  the  protection  of  and  access  to 
classified  National  Security  Information 

i  were  revised  by  the  issuance  of  the 
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National  Industrial  Security  Program 
Operating  Manual  (NISPOM),  Executive 
Order  12958,  "Qassified  National 
Security  Information,"  dated  April  17, 
1995,  and  Executive  Order  12968, 
"Access  to  Classified  Information," 
dated  August  2, 1995.  The  final  rule 
amends  the  provisions  of  10  CFR  parts 
2, 10, 11,  25,  and  95  that  deal  with 
requirements  for  access  to  and 
protection  of  classified  information  that 
have  been  changed  or  added  by  the 
NISPOM,  the  executive  orders,  or  new 
national  guidelines  on  the  scope  and 
adjudication  of  personnel  security 
investigations.  Specifically,  changes 
include  a  new  definition  in  10  CFR  part 
10  for  the  "Personnel  Security  Review 
Panel"  and  revisions  to  a  number  of 
definitions  in  parts  10, 11,  25,  and  95 
to  reflect  a  chmge  in  the  name  of  the 
Division  of  Security  to  the  Division  of 
Facilities  and  Security.  Additionally, 
several  changes  to  definitions  were 
made  to  reflect:  A  change  in 
responsibiUty  for  certain  decisions  firom 
the  Executive  Director  for  Operations  to 
the  Deputy  Executive  Director  for 
Management  Services;  revised  due 
process  procedures;  a  new  requirement 
for  a  facility  clearance  for  those 
licensees  or  others  who  require  access  to 
classified  information  at  a  facility  other 
than  their  own;  additional  information 
on  the  scope  and  reporting  requirements 
for  the  Foreign  Ownership,  Control,  or 
Influence  (POO)  program;  a 
requirement  to  resubmit  an  update  to 
the  Security  Practice  Procedures  Plan 
every  five  years;  a  requirement  for  a 
visitor  control  program;  and  greater 
specificity  as  to  when  particular  reports 
are  required. 

The  rule  also  adopts  new 
requirements  in  areas  where  the 
executivie  orders,  the  NISPOM,  or  the 
adjudicative  guidelines  require  specific 
procediues  not  included  in  the  previous ' 
versions  of  the  rules.  These  new 
requirements  include:  The  change  to  a 
three  member  Personnel  Security 
Review  Panel  from  three  Review 
Examiners,  acting  individually, 
reviewing  the  record  of  a  case  where  an 
individual's  eligibility  for  access 
authorization  or  employment  clearance 
is  in  question;  an  e^^Iicit  notification 
that  individuals  whose  eligibility  for 
access  authorization  or  employment 
clearance  is  in  question  have  the  right 
to  be  represented  by  counsel  or  other 
representative  at  their  own  expense  and 
that  they  ha«e  a  right  to  the  documents, 
records,  and  reports  which  form  the 
basis  for  the  question  of  their  eUgibiUty 
to  the  extent  Uiey  are  unclassified  and 
•do  not  reveal  a  confidential  source,  and 
to  the  entire  investigative  file,  as 


permitted  by  national  security  and  other 
appUcable  law;  a  change  to  the  period 
between  reinvestigations  for  "L"  and 
"R"  access  authorizations  from  five 
years  to  ten  years;  a  change  to  the  fee 
schedules  of  10  CFR  parts  11  and  25  due 
to  a  change  in  the  investigative 
requirements  for  "Q,"  "L,"  "U,"  and 
"R"  access  authorizations;  and  rh«nging 
the  security  classification  markings  to 
conform  to  Executive  Order  12958. 

The  rule  also  eliminates  the  proposed 
changes  to  §§  25.15  and  95.35  that 
would  have  permitted  access  to  most 
Secret  Restricted  Data  based  on  an  "L" 
clearance  rather  than  a  "Q"  clearance. 

The  rule  also  incorporates  a  change  to 
§§  25.11  and  95.11,  "Spedfic 
exemptions,"  to  clarify  requirements  for 
requesting  and  approving  exemptions. 
This  change  was  based  on  experience 
with  exemption  requests  following 
pubUcation  of  the  proposed  rule  and  is 
intended  to  follow  more  closely  the 
language  of  $  50.12,  "Spedfic 
exemptions." 

Finally,  the  rule  amends  paragraph 
11.15(e)(1)  and  appendix  A  to  10  CFR 
part  25  to  reflect  recent  Office  of 
Peraonnel  Management  investigative 
cost  changes.  Most  of  the  changes  have 
resulted  in  significant  cost  decreases  for 
affected  parties.  For  example,  the  cost  of 
a  single  scope  background  investigation 
for  a  "U"  or  "Q"  access  authorization  is 
reduced  from  $3275  to  $2856.  Where 
costs  have  increased,  it  has  been  on  the 
order  of  two  to  three  dollare. 

n.  Qmunents  on  the  Propoeed  Role 

Tlie  Commission  received  three  letters 
commenting  on  the  proposed  rule,  one 
fitjm  the  U.S.  Enrichment  Corporation, 
one  frt>m  the  Department  of  E)efense 
(DoD),  and  one  from  the  Department  of 
Energy  (DOE).  Copies  of  the  letters  are 
available  for  public  inspection  and 
copjring  for  a  fee  at  the  Commission's 
PubUc  Dociunent  Room,  located  at  2120 
L  Street,  NW.  (Lower  Level), 
Washington,  DC. 

Comments  from  the  USEC 

Comment:  The  commenter  provided  a 
comment  on  10  CFR  2.790(d),  "Pubhc 
inspections,  exemptions,  requests  for 
withholding."  They  stated  that  "10  CFR 
2.790(d)  now  provides  for  protection  of 
a  licensee's  physical  security  plan  and 
material  control  and  accoimting 
program  docimients.  It  seems 
appropriate  to  protect  classified  matter 
protection  plans  from  public  disclosure 
in  the  same  way  as  physical  security 
plans  and  fundamental  nuclear  material 
controls  plans  are  protected." 

Response:  Classified  matter  protection 
plans  have  always  been  considered  as  a 
part  of  the  physical  protection  plan  and 


have  been  protected  bom  pubUc 
disclosure.  NRC,  however,  has  no 
objection  to  clarifying  this  issue  in  the 
rulemaking  and  has  adopted  the 
recommendation  by  adding  "classified 
matter  protection"  to  §  2.790(d). 

Comment:  The  commenter 
recommended  that  §  11.3  be  clarified  to 
indicate  more  prominently  that  the 
scope  of  the  rule  is  only  applicable  to 
those  licensees  who  possess  formula 
quantities  of  strategic  special  nuclear 
material. 

Response:  Section  11.3  has  been 
modified  for  clarity. 

Comment:  The  commenter  noted  that 
"As  currently  described  in  10  CFR  95.5, 
a  container  must  have  both  a  "Test 
Certification  Label"  and  a  "General 
Services  Administration  Approved 
Security  Container"  marking  to  qualify 
as  a  "Security  Container."  Since  either 
reflects  acceptable  quaUfication,  one  or 
the  other  should  be  adequate  and  both 
should  not  be  required." 

Response:  Section  95.5  has  been 
modified  for  clarity. 

Comment:  The  commenter  stated  that 
"It  is  unclear  (to  USEC)  what  constitutes 
a  significant  event  or  change  affecting 
foreign  ownership,  control,  or  influence 
(FOCI).  It  is  our  imderstanding  that  the 
NRC  is  responsible  for  making  FOQ 
determinations.  Therefore,  the  NRC 
should  estabUsh  criteria  that  licensees 
and  certificate  holdera  can  use  to  make 
the  determination  of  what  events/ 
changes  should  be  reported  to  the  NRC 
For  example,  in  10  CFR  95.19(b)  the 
NRC  has  described  what  'minor,  non- 
substantive changes'  include." 

Response:  The  rule  language  in  10 
CFR  95.17  has  been  modified  to 
describe  the  types  of  significant  changes 
that  will  require  NRC  notification. 

Comment:  The  commenter  stated  that 
"The  language  of  10  CFR  95.19(a) 
indicates  that  any  change  to  the  security 
procedures  and  controls  would  require 
the  certificate  bolder  to  obtain  prior 
Cognizant  Security  Agency  (CSA) 
approval.  The  rule,  however,  only 
requires  prior  approval  of  substantive 
changes.  Further,  the  language  is 
inconsistent  with  other  parts  of  the 
regulations  with  regard  to  the  definition 
of  "substantive."  Section  50.54(p)(l), 
the  process  followed  by  the  agency 
concerning  the  preparation  and 
maintenance  of  safeguards  contingency  , 
plan  procedures  for  part  50  licensees, 
describe  substantive  changes  as  those 
that  decrease  the  effectiveness  of  the 
security  plan.  Therefore,  to  (i)  clarify 
that  prior  approval  is  only  needed  for 
substantive  changes,  and  (ii)  be 
consistent  with  other  parts  of  the 
regulations,  USEC  requests  that  the  rule 
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language  in  10  CTR  95.19(a)  be 

modified.  •  *  *" 

Response:  It  has  always  been  NRC 
policy  that  only  substantive  changes 
require  prior  CSA  approval.  Section 
95.19(a)  clearly  states,  "Except  as 
specified  in  paragraph  (b)  of  this  section 
each  Ucensee  *  *  *  shall  obtain  prior 
approval*  *  *."  Section  95.19(b)  states 
"A  Ucensee  or  other  person  may  effect 
a  minor,  non-substantive  change  to  an 
approved  Standard  Practice  Procedures 
Plan  for  the  safeguarding  of  classified 
matter  without  receiving  prior  CSA 
approval  *  *  *."  The  current  language 
is  clear.  The  examples  cited  as 
substantive  changes  in  §  95.19(a)  fully 
quahfy  as  changes  affecting  the  security 
of  NRC  classified  matter.  If  a  licensee 
were  to  change  a  classified  mailing 
address  without  notification  to  the  CSA, 
it  is  likely  that  other  fadUties  would 
continue  to  send  classified  information 
to  the  old  classified  maihng  address 
which  was  no  longer  quaUfied  to  receive 
it.  That  would  create  a  serious  threat  of 
compromise  to  the  information.  The 
change  to  a  new  location  for  the 
approved  facihty  would  have  potential 
major  impacts  on  the  security  of  the 
classified  matter.  Facility  approval  is 
granted  based  on  the  physical  and 

{irocedural  safeguards  at  a  given 
ocation.  If  a  Ucensee  could  move  the 
faciUty  without  prior  approval,  it  would 
be  very  similar  to  granting  the  right  to 
initially  approve  themselves.  Therefore 
these  comments  have  not  been  adopted. 
Comment:  The  conmienter  indicated 
that  "10  CFR  95.25(i)  requires  the 
inventory  of  a  container  foimd  open. 
Because  the  NRC  does  not  require  an 
initial  inventory  of  container  contents,  it 
is  not  clear  what  piupose  the  latter 
inventory  serves.  Regulations  (10  CFR 
95.41)  were  revised  in  1996  to  remove 
inventory  requirements  for  classified 
dociunents,  with  the  exception  of 
external  receipt  and  dispatch  records. 
Further,  inventories  may  no  longer  have 
much  meaning  since  docimients, 
computer  disks,  and  other  ADP  media 
are  easily  copied  with  today's 
technology.  Finally,  10  CFR  95.25(i)  has 
reporting  language  that  is  unnecessary 
and  should  be  eUminated.  Finding  an 
open  security  container  would 
constitute  an  infraction  and  would, 
therefore,  be  reportable  under  10  CFR 
95.57." 

Response:  For  the  reasons  cited  by  the 
commenter,  the  rule  language  in  Section 
95.25(i)  has  been  modified  to  eliminate 
the  requirements  for  an  inventory  and 
report. 

Comment:  The  commenter  stated  that 
"10  CFR  95.25(j)(7)  requires  that  keys 
and  spare  locks  be  changed  or  rotated 
every  12  months.  It  is  not  clear  why 


locks  and  keys  are  treated  differently  . 
than  combinations.  Combinations  only 
require  change  out  if  evidence  of 
compromise  exists.  Changing  locks 
every  12  months  can  be  an  expensive 
procedure  at  a  large  faciUty  employing 
several  thousand  people."  Because  both 
devices  serve  the  same  purpose  (i.e.. 
physical  controls  which  deny  access  to 
classified  matter),  the  commenter 
believes  they  should  be  treated 
consistently. 

Response:  Although  the  comment  is 
not  unreasonable,  the  national 
requirement,  as  reflected  in  section  5- 
310,  "Supervision  of  Keys  and 
Padlocks,"  of  the  NISPOM,  is  explicit.  It 
states,  "Use  of  key-operated  padlocks 
are  subject  to  the  followdng 
requirements:  (i)  A  key  and  lock 
custodian  shall  be  appointed  to  ensure 
proper  custody  and  handUng  of  keys 
and  locks  used  for  protection  of 
classified  material;  •  *  *;  (vii)  locks 
shall  be  changed  or  rotated  at  least 
annually,  and  shall  be  replaced  after 
loss  or  compromise  of  their  operable 
keys;  *  *  *"  The  NRC  requirement  is  a 
direct  implementation  of  the  national 

poUcy. 

Comment:  The  commenter  noted  that 
"10  CFR  95.33(f)  provides  an  example  of 
the  type  of  refresher  briefing  that  would 
be  appropriate  to  meet  the  requirements 
of  this  section,  namely,  the  use  of 
"audio/ video  materials  and  by  issuing 
written  materials."  The  example 
appears  to  preclude  written  or  audio/ 
video  by  themselves,  both  of  which  are 
adequate  training  tools.  The  commenter 
requests  that  the  rule  language  in  10 
CFR  95.33(f)  be  modified  to  permit 
either  audio-visual  or  written  materials. 

Response:  It  has  never  been  NRC's 
intent  to  require  both  audio-visual  and 
written  materials.  We  agree  with  the 
commenter  that  either  {done,  or  both 
together,  is  an  acceptable  approach.  The 
paragraph  has  been  modified  to  clarify 
this  point. 

Comment:  The  commenter  noted  that 
"10  CFR  95.34(b)(1)  requires  that  certain 
information  concerning  foreign  visitors 
be  provided  to  the  NRC  60  days  in 
advance  of  the  visit.  USEC  operates  a 
commercial  uraniimi  enrichment  facility 
and  already  implements  a  security 
program  which  precludes  the 
dissemination/exposure  of  classified 
information  to  Foreign  Nationals.  •  •  * 
As  a  commercial  operation  with 
extensive  foreign  customers.  USEC 
cannot  operate  under  such  conditions. 
Our  security  program  has  already  been 
reviewed  and  determined  to  be  effective 
in  precluding  foreign  nationals  from 
gaining  access  to  classified  information. 
Security  plans  for  all  visits  by  foreign 
nationals  are  prepared,  maintained,  and 


available  for  review  by  the  NRC.  In  this 
way.  the  NRC  can  still  track  the 
movement  of  foreign  nationals  and 
analyze  potential  threats.  *  •  *  Finally, 
the  retention  period  for  maintenance  of 
records  described  in  10  CFR  95.34(b)(2) 
calls  for  five  years.  It  does  not  appear 
that  this  change  is  related  to  the 
National  Industrial  Security  ProCTam." 

Response:  Although  the  NISPOM 
requires  security  controls  for  foreign 
nationals,  it  does  not  contain  a 
requirement  for  a  60-day  advance 
notification  of  visits  by  foreign 
nationals.  NRC  agrees  that  the  proposed 
60-day  requirement  is  not  needed  and 
that  the  existing  controls  dealing  with 
foreign  nationals  are  adequate. 
However,  the  requirement  to  maintain 
the  records  of  these  visits  for  five  years 
is  consistent  with  the  NRC  requirements 
imder  §  95.36  for  the  International 
Atomic  Energy  Agency  (IAEA) 
inspectora.  NliC  has  modified  §  95.34  to 
remove  the  60-day  notification 
requirement  but  is  maintaining  the  five- 
year  recordkeeping  requirement. 

Comment:  The  commenter  noted  that 
the  proposed  changes  to  §  95.35  ". 
*  *  *  could  save  hundreds  of 
thousands  of  dollars  by  essentially 
eliminating  the  need  for  "Q"  clearances 
at  our  faciUties.  However.  USEC 
clearances  are  maintained  by  the  DOE 
and  we  are  required  to  follow  IX)E 
personnel  seciuity  regulations  per  NRC/ 
DOE  agreement.  And  although  the 
Secretary  of  Energy  signed  the  National 
Industrial  Secxirity  Program  rajuired  by 
Presidential  Executive  Order,  it  shoidd 
be  noted  that.  DOE's  Office  of 
Safeguards  and  Seciirity  does  not 
endorse  this  concept.  This  discrepancy 
between  the  two  agencies  may  result  in 
compUcations  for  USEC." 

Response:  As  noted  below.  DOE 
strongly  objects  to  a  reduction  in  the 
investigative  requirements  for  access  to 
Secret  Restricted  Data  imtil  such  time  as 
DOE  and  DoD  reconcile  their  significant 
differences  in  the  protection 
requirements  of  Secret  Restricted  Data. 
Because  DOE  rather  than  NRC  maintains 
security  clearances  for  the  commenter. 
USEC  apparently  desires  to  avoid 
compUcations  that  may  result  &t>m 
differing  standards  between  NRC  and 
EXDE.  The  commenter  is  the  organization 
that  would  be  most  affected  by  this 
change-  No  other  Ucensee  or  certificate 
holder  commented  on  this  change.  NRC 
has  decided  to  withdraw  the  proposed 
change  and  allow  the  current 
requirements  to  remain  in  effect  until 
DOE  and  DoD  reconcile  their  significant 
differences  in  the  protection 
requirements  of  Secret  Restricted  Data. 
Comment:  "Hie  commenter  stated  that 
"while  the  proposed  regulations  , 
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(§  95.57)  should  reduce  the  number  of 
telephonic  reports,  it  will  not  decrease 
the  greater  administrative  burden  on  the 
certificate  holder  created  by  the 
required  written  reports.  NRC  should 
adopt  a  reporting  system  similar  to  that 
used  by  the  power  reactor  industry  and 
required  by  10  CFR  73.71.  Specifically, 
10  CFR  95.57(a)  should  explain  what 
type  of  event  would  reqiiire  a  one  hour 
report  (similar  to  10  CFR  73.71(a)(1)). 
*  •  •Similarly,  10 CFR g5.57(b) should 
be  revised  to  incliule  those  events  not 
rising  to  the  level  of  events  described  in 
10  CFR  95.57(a).  Events  involving 
infractions,  losses,  or  compromises 
should  be  logged  for  review.  All 
loggable  events  should  be  sent  to  the 
NRC  on  a  quarterly  basis.  *  *  •  The 
requirement  for  30  day  written  reports 
(follow  up)  should  be  eliminated  for  all 
except  one  hoiu*  reports.  Experience  has 
shown  that  these  follow  up  reports 
involve  extensive  review  by 
management  and  are  time  intensive.  By 
using  the  logging  process  identified  in 
10  CFR  73.71,  the  NRC  would  still 
receive  written  indication  of  an  event 
for  inspection  review  or  follow  up.  Such 
loggable  events  could  show  corrective 
actions  or  problem  report  niunbers  lor 
further  review  if  desired.  Also,  the  NRC 
should  consider  a  single  point  of  contact 
for  reportable  events.  The  proposed 
reporting  requirements  require  multiple 
reports  within  NRC.  •  •  *  Experience 
has  shown  that  time  delays  may  occur 
before  the  proper  NRC  individual  can  be 
located.  This  places  severe  time 
constraints  on  a  licensee/certificate, 
holder  who  must  make  a  determination 
for  reporting  and  notify  two  separate 
offices  withhi  the  NRC  of  an  event 
USEC  believes  that  the  criteria  for 
submission  of  NRC  Form  790  more 
appropriately  belongs  in  §  95.37, 
"Classification  and  Preparation  of 
Documents."  Additionally,  NRC  has 
changed  the  requirement  for  submission 
of  Form  790  from  monthly  to  "•  *  •  as 
completed  basis  or  every  30  days." 
Typically,  the  NRC  has  used  the  30  day 
time  period  for  submission  of  reports  or 
events,  not  standard  doaunent 
submission.  Because  USEC  files  this 
fann  on  a  regular  basis,  we  prefer  to 
keep  the  current  wording,  *  *  *  on  a 
monthly  basis.  *  •  *" 

Response:  NRC  agrees  that  examples   . 
of  events  requiring  cme-hoiu'  reporting 
should  be  includ^  and  §  95. 57(a)  has 
been  revised  to  include  these  examples. 
NRC  is  also  amenable  to  reducing  the 
formal  reporting  requirements  for 
security  infractions  to  accommodate  the 
logging  procedure  recommended  by  the 
commenter.  We  do  not  agree  that 
qiuuterly  reporting  is  adequate  and  have 


changed  the  rule  to  provide  for 
submission  of  logs  on  a  monthly  basis. 
NRC  does  not  agree  that  a  single  point 
of  contact  is  practical  for  events  of  a 
high  level  of  significance  (note  that  we 
have  agreed  above  to  significantly 
reduce  the  number  of  events  that  will 
qualify  for  one-hour  reporting).  Because 
only  truly  serious  events  will  now 
qualiiy,  it  is  important  that  both  the 
CSA  and  the  NRC  regional  office  be 
notified  promptly.  This  change  has  not 
been  adopted.  NRC  agrees  that  restoring 
the  reporting  requirement  for  the  NRC 
Form  790  to  "monthly",  is  acceptable 
and  has  so  revised  §  95.57(c).  However, 
NRC  will  not  remove  the  "as 
completed"  option  for  those  entities  that 
prefer  to  submit  information 
electronically  as  documents  are 
classified.  NRC  does  not  see  any 
particular  advantage  to  moving  the 
reporting  requirement  to  a  different 
paragraph  and  has  not  adopted  that 
recommendation.  The  commenter  also 
provided  commoits  on  the  NRC 
document,  "Standard  Practice 
Procedures  Plan  Standard  Format  and 
Content  for  the  Protection  of  Classified 
Matter  for  NRC  Licensees,  Certificate 
Holder,  and  Related  Organizations," 
which  is  not  a  part  of  this  rulemaking. 

Comments  From  the  DoD 

Comment:  The  commenter  noted  that 
"During  the  development  of  the 
NISPOM,  it  became  necessary  to  resolve 
dissimilar  requirements  foi[the  handling 
of  RD  between  the  Department  of 
Energy,  the  Commission,  and  this 
Department.  For  the  past  40+  years,  the 
Defense  Department  has  successfully 
handled  and  stored  RD  according  to  its 
classification  level,  protecting  SECRET/ 
RD  as  ^CRET  national  security 
information.  *  *  *  We  have  been 
working  to  resolve  these  differing 
requirements  since  1995  •  •  •  and  that 

*  *  *  in  the  interim,,  in  (their)  view 

*  *  *  unnecessarily  costly  background 
investigations  are  continuing  to  be  run 
in  Eno^  and  the  Commission  for 
access  to  the  same  information  that  is 
accessed  based  on  a  lesser  investigation 
in  the  Defense  Department.  *  *  • 
Therefore,  the  Defense  E)epartm«it  fully 
supports  §§  25.15  and  95.35  of  the 
referenced  proposed  rule." 

Response:  NRC  does  not  have 
significant  numbers  of  Ucensee  or 
certificate  holder  personnel  with  "Q" 
clearances.  Most  of  those  with  "Q" 
clearances  are  at  USEC.  USEC 
commented  that  a  discrepancy  between 
DOE  and  NRC  personnel  seciuity 
requirements  for  access  to  Secret 
Restricted  Data  may  result  in 
complications  for  USEC  As  noted 
above,  NRC  has  elected  not  to  make 


these  revisions  to  its  rules  until  DOE 
and  DoD  reconcile  their  significant 
differences  in  the  protection 
requirements  of  Secret  Restricted  Data. 

Comments  from  the  Department  of 
Energy  (DOE) 

Comment:  The  commenter  stated  that 
they  ".  *  •  •  have  significant  concerns 
that  this  rule,  if  amended  as  stated  in 
your  proposal,  will  compromise  some  of 
the  nations  most  sensitive  nuclear 
weapons  information.  Otn  position 
remains  unchanged  from  oiu  comment 
to  the  previous  revision  to  this 
regulation.  During  the  process  of 
developing  a  single  security  standard 
.  for.  •  *  *  the  protection  of  classified 
infcHmation,  it  was  discovered  that 
significant  differences  existed  between 
the  Department  of  Energy  and  the 
Deparbnent  of  Defense  in  the  protection 
of  Secret  Restricted  Data.  *  •  "The  two 
agencies  agreed  to  work  toward  a 
solution.  We  are  still  in  the  process  of 
reconciling  those  differences.  •  •  • 
Neither  the  NISPOM  nor  the  NISPOM 
Supplement  allow  for  access  to  Secret 
Restricted  Data  based  on  an  "L"  access 
authorization.  •  *  •  When  information 
is  created,  there  is  no  distinction  within 
Secret  Restricted  Data  of  "critical"  or 
"nuclear  weapons  design, 
manufacturing,  or  vulnerability." 
Without  the  identification  and  marking 
of  this  type  of  information,  the 
implementation  of  the  requirement 
within  NRC  would  be  impossible.  If  this 
requirement  were  implemented,  it  p>oses 
a  potential  threat  to  Secret  Restricted 
Data,  that  is,  this  country's  most 
sensitive  weapons  design  information 
being  accessed  by  "L"  cleared  ' 

individuals." 

Response:  As  stated  above,  because 
DOE  strongly  objects  to  changing  the 
rule  imtil  DOE  and  DoD  reconcile  their 
significant  differences  in  the  protection 
requirements  of  Secret  Restricted  Data, 
and  USEC,  the  organization  most 
affected  by  this  aspect  of  the  rule, 
advised  that  a  discrepancy  between 
DOE  and  NRC  on  this  issue  may  result 
in  comphcations  for  them,  NRC  has 
decided  not  to  modify  §§  25.15  and 
95.35  at  this  time. 

m.  The  Final  Rnle 

With  the  exception  of  the  items 
addressed  under  "Comments  on  the 
Proposed  Rule,"  clarifying  changes  to 
§§25.11  and  95.11.  "Specific 
exemptions,"  a  sUght  change  to  fees 
charged  for  investigations  in  §  11.15  and 
Appendix  A  to  10  CFR  part  25,  and 
minor  editorial  and  clarifying  changes, 
the  final  rale  is  the  same  as  the 
proposed  rule.  The  specific  changes 
from  the  proposed  rule  are — 
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•  A  slight  modificaUon  to  §  2.790(d) 
to  clarify  that  it  applies  to  plans  for  the 
protection  of  classified  matter; 

•  A  modification  to  §  10.22(d)  to 
clarify  what  information  may  be 
provided  to  an  individual  whose 
eligibility  for  access  authorization  is  in 
question; 

•  A  slight  modification  to  §  11.3  to 
clarify  that  it  only  applies  to  facilities 
posessing  fonnula  quantities  of  strategic 
special  nuclear  material; 

•  A  change  to  the  fees  charged  for 
personnel  seciuity  investigations  in 

§  11.15  and  Appendix  A  to  10  C^FR  part 

25; 

•  Modifications  to  §§  25.11  and  95.11. 
"Specific  exemptions,"  to  clarify 
requirements  for  requesting  and 
approving  exemptions.  This  change  is 
based  on  experience  with  exemption 
requests  following  publication  of  the 
proposed  rule  and  more  closely  follows 
the  language  of  §  50.12,  "SpeciJBc 

exemptions."  -*  " 

•  The  proposed  changes  to  §§  25.15 
and  95.35  have  been  withdrawn; 

•  A  clarification  of  the  definition  of 
"Secxuify  Container"  in  §  95.5; 

•  The  provision  of  several  examples 
of  what  constitutes  "significant  events 
or  changes"  affec^g  the  Foreign 
Ownership,  Control  or  Influence  status 
ofa  facility  in  §95.17; 

•  Section  95.25(i)  has  been  changed 
to  eliminate  the  requirement  to 
inventory  the  contents  of  a  security 
container  found  open; 

•  Section  95.33  has  been  changed  to 
permit  either  audio- visual  or  written 
materials  for  security  education; 

•  Section  95.34  has  been  changed  to 
■    eliminate  the  requirement  for  a  60-day 

advance  notice  to  NRC  visits  by  foreign 
nationals;  and 

•  Section  95.57  has  been  changed  to 
provide  examples  of  the  types  of  events 
that  would  require  one-hoiu  reporting, 
to  reduce  the  niunber  of  events 
requiring  one-hovu  reporting,  and  to 
replace  some  of  the  existing  reports  with 
a  log  maintained  by  a  licensee/ 
certificate  holder. 

Small  Business  Regulatory  Enforcement 
Fairness  Ad 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 


as  a  categorical  exclusion  in  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statonent 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501,  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  niunbers  3150-0046,  3150- 
0047,  3150-0050,  and  3150-0062.  The 
public  reporting  burden  for  this 
information  collection  is  estimated  to 
average  12.5  hoiu^  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sotuces,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  information  collection. 
The  average  burden  hours  per  response 
for  the  proposed  rule  was  estimated  at 
8.3  hours  instead  of  7.5  hours  because 
the  recordkeeping  hours  were  not 
included  in  the  burden  estimate.  The 
final  rule  burden  increase  includes  the 
reduction  of  8  responses  and  4  burden  ■ 
hoius  because  of  tiie  deletion  of  the        ■ 
requirement  at  10  CFR  95.34(b)(1)  for 
advance  notification  of  foreign  visitors. 
Send  coinments  on  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  Records  Management  Branch  (T-6 
,  F33).  U.S.  Nuclear  Re^latory 
Commission,  Washington,  DC  20555- 
0001,  or  by  Internet  electroruc  mail  at 
BJS1@NRC.GOV;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202, 
(3150-0046,  -0047.  -0050,  and  -0062), 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  cvurentiy  valid  OMB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  for  this  final 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
analysis  is  available  for  inspection  in 
the  NRC  PubUc  Dociunent  Room,  2120 
L  Street,  NW  (Lower  Level), 
Washington,  DC.  Single  copies  of  the 
analysis  may  be  obtained  from  James  J. 
Dvmleavy,  Division  of  Facilities  and 
Seciuity,  Office  of  Administration,  U.  S. 
Nuclear  Regulatory  Commission, 


Washington,  DC  20555,  telephone:  (301) 
415-7404,  e-mail:  JJDl©nrc.gov. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  The  NRC  carefully 
considered  the  effect  on  small  entities  in 
developing  this  final  rule  on  the 
protection  of  classified  information  and 
has  determined  that  none  of  the 
facilities  affected  by  this  rule  would 
qualify  as  a  small  entity  under  the 
NRC's  size  standards  (10  CFR  2.810). 

Backfit  Anal3^i8 

The  NRC  has  determined  that  the 
backfit  rules  in  10  CFR  50.109  and  76.76 
apply  to  this  rulemaking  initiative 
because  it  falls  within  the  criteria  in  10 
CFR  50.109(a)(1)  and  76.76(a)(1). 
However,  a  backfit  analysis  is  not 
required  because  this  rulemaking  falls 
under  the  10  CFR  50.109(a)(4)(iii)  and 
76.76{a)(4)(iii)  exceptions  for  a 
regulatory  action  that  involves 
"redefining  what  level  of  protection  to 
tHe..  ..  common  defense  and  security 
should  be  regarded  as  adequate." 
Furthermore,  the  NRC  has  determined 
that  this  rulemaking  does  not  constitute 
a  backfit  imder  the  backfit  rule  in  10 
CFR  72.62(a). 

List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material.  Classified  information,^ 
Enviromnental  protection.  Nuclear 
material.  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal 

10  CFR  Part  10 

Administrative  practice  and 
procedure.  Classified  information, 
Criminal  penalties.  Investigations, 
Security  measures. 

10  CFR  Part  11 

Hazardous  materials — transportation, 
Investigations,  Nuclear  Materials, 
Reporting  and  recordkeeping 
requirements.  Security  measures, 
Special  nuclear  material. 

10CFRPart25 

Classified  information.  Criminal 
penalties.  Investigations,  Reporting  and 
recordkeeping  requirements.  Security 
measures.  ^ 
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10CFRPart95 

Classified  information,  Criminal 
penalties,  Reporting  and  recordkeeping 
requirements,  Security  measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  adopting  the  following  amendments 
to  10  CFR  parts  2, 10, 11,  25,  and  95. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  UCENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Secs.161, 181, 68  Stat  948,  953, 
as  amended  (42  U.S.C.  2201,  2231);  sec.  191, 
as  amended,  Pub.  L.  87-615.  76  Stat  409  (42 
U.S.C.  2241);  sec.  201,  88  Statl242,  as 
amended  (42  U.S.C.  5841);  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  53, 
62,  63,  81. 103. 104, 105,  68  Stat  930,  932, 
933, 935, 936, 937. 938.  as  amended  (42 
U.S.C  2073,  2092.  2093.  2111.  2133,  2134, 
2135);  sec.  114(f),  Pub.  L.  97-425. 96  Stat 
2213,  as  amended  (42  U.S.C  10134(f));  sec. 
102.  Pub.  L.  91-190. 83  Stat  853,  as  amended 
(42  U.S.C.  4332);  sec.  301.  88  Stat  1248  (42 
U.S.C.  5871).  Sections  2.102,  2.103.  2.104. 
2.105,  2.721  also  issued  under  sees.  102, 103. 
104, 105. 183. 189,  68  Stat  936,  937, 938, 
954, 955,  as  amended  (4Z  U.S.C  2132.  2133, 
2134,  2135,  2233, 2239).  Section  2.105  also 
issued  under  Pub.  L  97-415, 96  Stat  2073 
(42  U.S.C  2239).  Sections  2.200-2.206  also 
issued  under  sees.  161  b,  i.  o,  182, 186,  234, 
68  Stat.  948-951.  955,  83  Stat  444,  as 
amended  (42  U.S.C.  2201  (b).  (i),  (o),  2236, 
2282):  sec.  206,  88  Stat  1246  (42  U.S.C  5846). 
Sections  2.205(j)  also  issued  under  Pub.  L. 
101-410, 104  Stat.  890,  as  amended  by 
section  31001(s),  Pub.  L.  104-134. 110  Stat 

■  1321-373  (28  U.S.C.  2461  note).  Sections 
2.600-2.606  also  issued  under  sec.  102,  Pub. 
L.  91-190,  83  Stat  853,  as  amended  (42 
U.S.C  4332).  Sections  2.700a,  2.719  also 
issued  under  5  U.S.C  554.  Sections  2.754, 
2.760.  2.770.  2.780  also  issued  under  5  U.S.C. 
557.  Section  2.764  also  issued  imder  sees. 
135. 141.  Pub.  L  97-425,  96  Stat  2232,  2241 
(42  U.S.C  10155, 10161).  Section  2.790  also 

'  issued  under  sec.  103,  68  Stat  936,  as 
amended  (42  U.S.C.  2133)  and  5  U.S.C  552. 
Sections  2.800  and  2.808  also  issued  under 
5  U.S.C  553.  Section  2.809  also  issued  under 
5  U.S.C.  553  and  sec.  29,  Pub.  L.  85-256,  71 
Stat  579,  as  amended  (42  U.S.C  2039). 
Subpart  K  also  issued  under  sec.  189, 68  Stat 
955  (42  U.S.C  2239);  sec.  134.  Pub.  L  97- 
425,  96  Stat  2230  (42  U.S.C  10154).  Subpart 
L  also  issued  under  sec.  189. 68  Stat  955  (42 
U.S.C.  2239).  Appendix  A  also  issued  imder 
sec.  6.  Pub.  L.  91-560, 84  Stat  1473  (42 
U.S.C2135). 

2.  In  §  2.790  paragraph  (d)(1)  is 
'  revised  to  read  as  follows: 

§2.790    PuMiclnspections, exemptions, 
requests  for  withholding. 


(d)*  *  • 

(1)  Correspondence  and  reports  to  or 
from  the  NRC  which  contain 
information  or  records  concerning  a 
licensee's  or  applicant's  physical 
protection,  classified  matter  protection, 
or  material  control  and  accoimting 
program  for  special  nuclear  material  not 
otherwise  designated  as  Safeguards 
Information  or  classified  as  National 
Security  Information  or  Restricted  Data. 


PART  10— CRITERIA  AND 
PROCEDURES  FOR  DETERMINING 
ELIGIBIUTY  FOR  ACCESS  TO 
RESTRICTED  DATA  OR  NATIONAL 
SECURITY  INFORMATION  OR  AN 
EMPLOYMENT  CLEARANCE 

3.  The  authority  citation  for  part  10  is 
revised  to  read  as  follows: 

Authority:  Sees.  145, 161, 68  Stat  942, 
948.  as  amended  (42  U.S.C  2165,  2201);  sec. 
201,  88  Stat  1242,  as  amended  (42  U.S.C. 
5841);  E.0. 10450,  3  CFR  parts  1949—1953 
COMP.,  p.  936,  as  amended;  E.0. 10865.  3 
CFR  1959-1963  COMP.,  p.  398,  as  amended; 
3  CFR  Table  4.;  E.0. 12968.  3  CFR  1995 
COMP.,  p.396. 

4.  Section  10.1  is  revised  to  read  as 
follows: 

{10.1    Purpose. 

(a)  This  part  establishes  the  criteria, 
procedures,  and  methods  for  resolving 
questions  concerning: 

(1)  The  eligibility  of  individuals  who 
are  employed  by  or  applicants  for 
employment  with  NRC  contractors, 
agents,  and  licensees  of  the  NRC, 
individuals  who  are  NRC  employees  or 
applicants  for  NRC  employment,  and 
other  persons  designated  by  the  Deputy 
Executive  Director  for  Management 
Services  of  the  NRC,  for  access  to 
Restricted  Data  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Energy  Reorganization  Act  of  1974, 
or  for  access  to  national  seairity 
information;  and 

(2)  The  eligibility  of  NRC  employees, 
or  the  eUgibility  of  appUcants  for 
employment  with  the  NRC,  for 
employment  clearance. 

(b)  This  part  is  pubhshed  to 
implement  the  Atomic  Energy  Act  of 
1954,  as  amended,  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  Executive  Order  10865,  25  FR 
1583  (February  24, 1960)  Executive 
Order  10450. 18  FR  2489  (April  27. 
1954).  and  Executive  Order  12968. 60 
FR  40245  (August  2. 1995). 

5.  In  §  10.2.  paragraph  (d)  is  revised 
to  read  as  follows: 

§10.2    Scops. 


(d)  Any  other  person  designated  by 
the  Deputy  Executive  Director  for 
Management  Services  of  the  Nuclear 
Regulatory  Commission. 

6.  In  §  10.5,  the  introductory  text  is 
removed,  the  paragraph  designations 
preceding  each  of  the  defined  terms  are 
removed,  the  definitions  are  rearranged 
in  alphabetical  order,  and  the 
definitions  of  Access  Authorization, 
Employment  Clearance,  National 
Security  Information,  are  revised  and 
the  definition  of  NRC  Personnel  Security 
Review  Panel  is  added  to  read  as  * 

follows: 

§10.5    Definitions. 

Access  authorization  means  an 
administrative  determination  that  an 
individual  (including  a  consultant)  who 
is  employed  by  or  an  appficant  for 
employment  with  the  NRC,  NRC 
contractors,  agents,  and  licensees  of  the 
NRC,  or  other  person  designated  by  the 
Deputy  Executive  Director  for 
Management  Services,  is  eligible  for  a 
security  clearance  for  access  to 
Restricted  Data  or  National  Security 
Information. 

*  •        •        •        * 

Employment  Clearance  means  an 
administrative  determination  that  an 
individual  (including  a  consultant)  who 
is  an  NRC  employee  or  appUcant  for 
NRC  employment  and  other  persons 
designated  by  the  Deputy  Executive 
Director  for  Management  Services  of  the 
NRC  is  eligible  for  employment  or 
continued  employment  pursuant  to 
subsection  145(b)  of  the  Atomic  Energy 
Act  of  1954,  as  amended. 

*  *        •        •        • 

National  Security  Information  means 
information  that  has  been  determined 
pursuant  to  Executive  Order  12958  or 
any  predecessor  order  to  require 
protection  against  unauthorized 
disclosure  and  that  is  so  designated. 

*  •        •        •        * 

NRC  Personnel  Security  Review  Panel 
means  an  appeal  panel  appointed  by  the 
Deputy  Executive  Director  for 
Management  Services  and  consisting  of 
three  members,  two  of  whom  shall  be 
selected  from  outside  the  security  field. 
One  member  of  the  Panel  shall  be 
designated  as  Chairman. 

*  •        •        •        • 

7.  In  §  10.10  the  introductory  text  of 
paragraph  (d)  is  revised  to  read  as 
follows: 

§10.10    Applicstionofthecrttsria. 

*  •        •        •        • 

(d)  In  resolving  a  question  concerning 
the  ehoibility  or  continued  eUgibility  of 
an  individual  for  access  authorization 
and/or  employment  clearance,  the 
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following  principles  shall  be  applied  by 
the  Director,  Division  of  Facilities  and 
Security,  Hearing  Examiners,  and  the 
NRC  Personnel  Security  Review  Panel: 

***** 

8.  In  §  10.12,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§  1 0. 1 2    Intsrview  and  other  Investigation. 

(a)  The  Director,  Division  of  Facilities 
and  Security,  OfGce  of  Administration, 
may  authorize  the  granting  of  access 
authorization  and/ or  employment 
clearance  on  the  basis  of  the  information 
in  the  possession  of  the  NRC  or  may 
authorize  an  interview  with  the 
individual,  if  the  individual  consents  to 
be  interviewed,  or  other  investigation  as 
the  Director  deems  appropriate.  On  the 
basis  of  this  interview  and/or  an 
investigation,  the  Director  may 
authorize  the  granting  of  access 
authorization  and/or  employment 
clearance. 
***** 

(c)  If  the  Director,  Division  of 
Facilities  and  Security,  cannot  make  a 
favorable  finding  regarding  the 
eligibility  of  an  individual  for  access 
authorization  and/or  employment 
clearance,  the  question  of  the 
individual's  eligibihty  must  be  resolved 
in  accordance  with  the  procedures  set 
forth  in  S  10.20  et  seq. 

9.  Section  10.20  is  revised  to  read  as 
follows: 

S  10.20    Purpose  of  ttie  procedures. 

These  procedures  establish  methods 
for  the  conduct  of  hearings  and 
administrative  review  of  questions 
concerning  an  individual's  eligibility  for 
an  access  authorization  and/or  an 
employment  clearance  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  Executive  Orders  10450, 10865.  and 
12968  when  a  resolution  favorable  to 
the  individual  cannot  be  made  on  the 
basis  of  the  interview  or  other 
investigation. 

10.  Section  10.21  is  revised  to  read  as 
follows: 

S 1 0.21    Suspension  of  aceass 
authorization  and/or  employment  clearance. 

In  those  cases  where  information  is 
received  which  raises  a  question 
concerning  the  continued  eligibility  of 
an  individual  for  an  access 
authorization  and/or  an  employment 
clearance,  the  Director,  Division  of 
FaciUties  and  Security,  through  the 
Director,  Office  of  Administration,  shall 
forward  to  the  Deputy  Executive 
Director  for  Management  Services  or 
other  Deputy  Executive  Director,  his  or 
her  recommendation  as  to  whether  the 
individual's  access  authorization  and/or 
employment  clearance  should  be 


suspended  pending  the  final 
determination  resulting  firom  the 
operation  of  the  procedures  provided  in 
this  part  In  making  this 
recommendation  the  Director,  Division 
of  Facilities  and  Security,  shall  consider 
factors  such  as  the  seriousness  of  the 
derogatory  information  developed,  the 
degree  of  access  of  the  individual  to 
classified  information,  and  the 
individual's  opportunity  by  reason  of 
his  or  her  position  to  commit  acts 
adversely  affecting  the  national  security. 
An  individual's  access  authorization 
and/or  employment  clearance  may  not 
be  suspended  except  by  the  direction  of 
the  Executive  Director  for  Operations. 
Deputy  Executive  Director  for 
Management  Services  or  other  Deputy 
Executive  Director. 

11.  Section  10.22  is  revised  to  read  as 
follows: 

§10.22    Notice  to  individual. 

A  notification  letter,  prepared  by  the 
Division  of  Facilities  and  Security, 
approved  by  the  Office  of  the  General 
Counsel,  and  signed  by  the  Director. 
Office  of  Administration,  must  be 
presented  to  each  individual  whose 
eligibility  for  an  access  authorization 
and/or  an  employment  clearance  is  in 
question.  Where  practicable,  the  letter 
will  be  presented  to  the  individual  in 
person.  The  letter  will  be  accompanied 
by  a  copy  of  this  part  and  must  state: 

(a)  Tnat  reliable  information  in  the 
possession  of  the  NRC  has  created  a 
substantial  doubt  concerning  the 
individual's  eligibility  for  an  access 
authorization  and/or  an  employment 
clearance; 

(b)  The  information  that  creates  a 
substantial  doubt  regarding  the 
individual's  eligibility  for  an  access 
authorization  and/or  an  employment 
clearance,  that  must  be  as 
comprehensive  and  detailed  as  the 
national  security  interests  and  other 
applicable  law  permit; 

ic)  That  the  individual  has  the  right 
to  be  represented  by  counsel  or  other 
representative  at  their  ovni  expense; 

(d)  That  the  individual  may  request 
within  20  days  of  the  date  of  the 
notification  letter,  any  docimients, 
records  and  reports  which  form  the 
basis  for  the  question  of  their  eligibility 
for  an  access  authorization  and/ or  an 
employment  clearance.  The  individual 
will  be  provided  within  30  days  all  such 
documents,  records  and  reports  to  the 
extent  they  are  unclassified  and  do  not 
reveal  a  confidential  source.  The 
individual  may  also  request  the  entire 
investigative  file,  which  will  be 
promptly  provided,  as  permitted'by  the 
national  security  interests  and  other 
applicable  law; 


(e)  That  unless  the  individual  files 
with  the  Director,  Office  of 
Administration,  a  written  request  for  a 
hearing  within  20  days  of  the 
individual's  receipt  of  the  notification 
letter  or  20  days  after  receipt  of  the 
information  provided  in  response  to  a 
request  made  under  paragraph  (d)  of 
this  section,  whichever  is  later,  the 
Director,  Division  of  Facilities  and 
Security,  through  the  Director,  Office  of 
Administration,  will  submit  a 
recommendation  as  to  the  final  acti(Hi  to 
the  Deputy  Executive  Director  for 
Management  Services  on  the  basis  of  the 
information  in  the  possession  of  the 
NRC: 

(f)  That  if  the  individual  files  a 
written  request  for  a  hearing  with  the 
Director,  Office  of  Administration,  the 
individual  shall  file  with  that  request  a 
written  answer  under  oath  or 
affirmation  that  admits  or  denies 
specifically  each  allegation  and  each 
supporting  fact  contained  in  the 
notification  letter.  A  general  denial  is 
not  sufficient  to  controvert  a  specific 
allegation.  If  the  individual  is  without 
knowledge,  he  or  she  shall  so  state  and 
that  statement  will  operate  as  a  denial. 
The  answer  must  also  state  any 
additional  facts  and  information  that  the 
individual  desires  to  have  considered  in 
explanation  or  mitigation  of  allegations 
in  the  notification  letter.  Failure  to 
specifically  deny  or  explain  or  deny 
knowledge  of  any  allegation  or 
supporting  fact  will  be  deemed  an 
admission  that  the  allegation  or  fact  is 
true. 

(g)  That  if  the  individual  does  not 
want  to  exercise  his  or  her  right  to  a 
hearing,  but  does  want  to  submit  an 
answer  to  the  allegations  in  the 
notification  letter,  thenndividual  may 
do  so  by  filing  with  the  Director,  Office 
of  Administration,  within  20  days  of 
receipt  of  the  notification  letter  or  20 
days  after  receipt  of  the  information 
provided  in  response  to  a  request  made 
under  paragraph  (d)  of  this  section, 
whichever  is  later,  a  written  answ^  in 
accordance  with  the  requirements  of 
paragraph  (f)  of  this  section; 

(h)  That  the  procedures  in  §  10.24  et 
seq.  will  apply  to  any  hearing  and 
review. 

12.  in  §  10.23,  paragraph  (a)  is  revised 
to  read  as  follows: . 

§  1 0.23    Failure  of  Individual  tarequest  a 
hearing. 

(a)  In  the  event  the  individual  fails  to 
file  a  timely  written  request  for  a 
hearing  pursuant  to  §  10.22,  a 
recommendation  as  to  the  final  action  to 
be  taken  will  be  made  by  the  Director, 
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Division  of  Fatilities  and  Seciirity, 
through  the  Director,  Office  of 
Administration,  to  the  Deputy  Executive 
Director  for  Management  Services  on 
the  basis  of  the  information  in  the 
possession  of  the  NRC,  including  any 
answer  filed  by  the  individual. 

•  •        *        •        • 

13.  In  §  10.25,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

11025    NRC  Hearing  Counsel. 

(a)  Hearing  Counsel  assigned  pursuant 
to  §  10.24  will,  before  the  scheduling  of 
the  hearing,  review  the  information  in 
the  case  and  will  request  the  presence 
of  witnesses  and  the  production  of 
documents  and  other  physical  evidence 
reUed  upon  by  the  Director,  Division  of 
Facilities  and  Seciuity,  in  making  a 
finding  that  a  question  exists  regarding 
the  eligibility  of  the  individiial  for  an 
NRC  access  authorization  and/or  an 
employment  clearance  in  accordance 
with  the  provisions  of  this  part.  When 
the  presence  of  a  witness  and  the 
production  of  dociunents  and  other 
physical  evidence  is  deemed  by  the 
Hearing  Counsel  to  be  necessary  or 
desirable  for  a  determination  of  the 
issues,  the  Director,  Division  of 
Facilities  and  Security,  will  make 
arrangements  for  the  production  of 
evidence  and  for  witnesses  to  appear  at 
the  hearing  by  subpoena  or  otherwise. 

•  •        «        •        • 

(c)  The  individual  is  responsible  for 
producing  witnesses  in  his  or  her  own 
behalf  and/or  presenting  other  evidence 
before  the  Hearing  Examiner  to  support 
the  individual's  answer  and  defense  to 
the  allegations  contained  in  the 
notification  letter.  When  requested  by 
the  individual,  however,  the  Hearing 
Counsel  may  assist  the  individual  to  the 
extent  practicable  and  necessary.  The 
Hearing  Covmsel  may  at  his  or  her 
discretion  request  the  Director,  Division 
of  Facilities  and  Seciuity,  to  arrange  for 
the  issuance  of  subpoenas  for  witnesses 
to  attend  the  hearing  in  the  individual's 
behalf,  or  for  the  production  of  specific 
documents  or  other  physical  evidence, 
provided  a  showing  of  the  necessity  for 
assistance  has  been  made. 

14.  In  §  10.27  paragraph  (c)  is  revised 
to  read  as  follows: 

11027   Prehearing  proceedinga. 

•  •       *       •       * 

(c)  The  parties  will  be  notified  by  the 
Hearing  Examiner  at  least  ten  days  in 
advance  of  the  hearing  of  the  time  and 
place  of  the  hearing.  For  good  cause 
shown,  the  Hearing  Examiner  may  cnder 
postponements  or  continuances  from 
time  to  time.  If,  after  due  notice,  the 
individual  fails  to  appear  at  the  hearing, 
or  appears  but  is  not  prepared  to 


proceed,  the  Hearing  Examiner  shall, 
unless  good  cause  is  shown,  return  the 
case  to  the  Director,  Division  of 
FaciUties  and  Seciuity,  who  shall  make 
a  reconunendation  on  final  action  to  be 
taken,  through  the  Director,  Office  of 
Administration,  to  the  Deputy  Executive 
Director  for  Management  Services  on 
the  basis  of  the  information  in  the 
possession  of  the  NRC 

15.  In  §  10.28.  paragraph  (n)  is  revised 
to  read  as  follows: 

I1028   Conduct  of  hearing. 

(n)  A  written  transcript  of  the  entire 
proceeding  must  be  made  by  a  person 
possessing  appropriate  NRC  access 
authorization  and/or  employment 
clearance  and,  except  for  p<Hlions 
containing  Restrictod  Data  or  National 
Security  Information,  or  other  lawfully 
withholdable  information,  a  copy  of  the 
transcript  will  be  furnished  the 
individual  without  cost.  The  transcript 
or  recording  will  be  made  part  of  the 
appUcant's  or  employee's  personnel 
security  file. 

16.  Stection  10.31  is  revised  to  read  as 
follows: 

{1031    AcUona  on  the  recominendaaons. 

(a)  Upon  receipt  of  the  findings  and 
reconunendation  bom  the  Hearing 
Examiner,  and  the  record,  the  Director, 
Office  of  Administration,  shall  forthwith 
transmit  it  to  the  Deputy  Executive 
Director  for  Management  Services  who 
has  the  discretion  to  return  the  record 
to  the  Director,  Office  of 
Administration,  for  further  proceedings 
by  the  Hearing  Examiner  with  respect  to 
specific  matters  designated  by  the 
Deputy  Executive  Director  for 
Management  Services. 

(b)(1)  In  the  event  of  a 
recommendation  by  the  Hearing 
Examiner  that  an  individual's  access 
authorization  and/or  employment 
clearance  be  denied  or  revoked,  the 
Deputy  Executive  Director  for 
Management  Services  shall  immediately 
notify  the  individual  in  writing  of  the 
Hearing  Examiner's  findings  with 
respect  to  each  allegation  contained  in 
the  notification  letter,  and  that  the 
individual  has  a  right  to  request  a 
review  of  his  or  her  case  by  the  NRC 
Personnel  Security  Review  Panel  and  of 
the  right  to  submit  a  brief  in  support  of 
his  or  her  contentions.  The  request  for 
a  review  must  be  submitted  to  the 
Deputy  Executive  Director  for 
Muiagement  Services  within  five  days 
after  &e  receipt  of  the  notice.  The  brief 
will  be  forwarded  to  the  Deputy 
Executive  Director  for  Management 
Services,  for  transmission  to  the  NRC 
Personnel  Security  Review  Panel  not 


later  than  10  days  after  receipt  of  the 
notice. 

(2)  In  the  event  the  individual  fails  to 
request  a  review  by  the  NRC  Personnel 
Security  Review  Panel  of  an  adverse 
recommendation  within  the  prescribed 
time,  the  Deputy  Executive  Director  for 
Management  Swvices  may  at  his  or  her 
discretion  request  a  review  of  the  record 
of  the  case  by  the  NRC  Personnel 
Security  Review  Panel.  The  request  will 
set  forth  those  matters  at  issue  in  the 
hearing  on  «^ch  the  Deputy  Executive 
Director  for  Management  Swvices 
desires  a  review  by  the  NRC  Personnel 
Security  Review  Panel. 

(c)  Where  the  Hearing  Examiner  has 
made  a  recommendation  favorable  to 
the  individual,  the  Deputy  Executive 
Director  for  Management  Services  may 
at  his  or  her  discretion  request  a  review 
of  the  record  of  the  case  by  the  NRC 
Personnel  Security  Review  Panel.  If  this 
request  is  made,  the  Deputy  Executive 
Director  for  Management  Services  shall 
immediately  cause  the  individual  to  be 
notified  of  that  fact  and  of  those  matters 
at  issue  in  the  hearing  on  which  the 
Deputy  Executive  Director  for 
Muiagement  Services  desires  a  review 
by  the  NRC  Personnel  Security  Review 
Panel.  The  Deputy  Executive  Director 
for  Management  Services  will  further 
infmn  the  individual  that  within  10 
days  of  receipt  of  this  notice,  the 
individual  may  submit  a  brief 
concerning  those  matters  at  issue  for  the 
consideration  of  the  NRC  Personnel 
Security  Review  Panel.  Hie  brief  must 
be  forwarded  to  the  Deputy  Executive 
Director  for  Management  Services  for 
transmission  to  the  NRC  Personnel 
Security  Review  Panel. 

(d)  In  the  event  of  a  request  for  a 
review  pursuant  to  paragraphs  (b)  and 
(c)  of  this  section,  the  Hearing  Counsel 
may  file  a  brief  within  10  days  of  being 
notified  by  the  Deputy  Executive 
Director  for  Management  Services  that  a 
review  has  been  requested.  The  brief 
will  be  forwarded  to  the  Deputy 
Executive  Director  for  Management 
Services  for  transmission  to  the  NRC 
Personnel  Security  Review  Panel. 

(e)  The  Hearing  Counsel  may  also 
request  a  review  of  the  case  by  the  NRC 
Personnel  Security  Review  Panel.  The 
request  for  review,  which  will  set  forth 
those  mattera  at  issue  in  the  hearing  on 
which  the  Hearing  Counsel  desires  a 
review,  will  be  submitted  to  the  Deputy 
E)irector  Executive  for  Management 
Services  within  five  days  after  receipt  of 
the  Hearing  Examiner's  findings  and 
recommendation.  Within  10  days  of  the 
request  for  review,  the  Hearing  Counsel 
may  file  a  brief  which  will  be  forwarded 
to  the  Deputy  Executive  Director  for 
Management  Services  for  transmission 
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to  the  NRC  Personnel  Security  Review 
Panel.  A  copy  of  the  request  for  review, 
and  a  copy  of  any  brief  filed,  will  be 
inunediately  sent  to  the  individual.  If 
the  Hearing  Counsel's  request  is  for  a 
review  of  a  recommendation  favorable 
to  the  individual,  the  individual  may, 
within  10  days  of  receipt  of  a  copy  of 
the  request  for  review,  submit  a  brief 
concerning  those  matters  at  issue  for 
consideration  of  the  NRC  Personnel 
Security  Review  Panel.  The  brief  will  be 
forwarded  to  the  Deputy  Executive 
Director  for  Management  Services  for 
transmission  to  the  NRC  Personnel 
Security  Review  Panel  and  Hearing 
Counsel.  A  copy  of  the  brief  will  be 
made  a  part  of  the  applicant's  personnel 
security  file. 

(f)  The  time  limits  imposed  by  this 
section  for  requesting  reviews  and  the 
filing  of  briefs  may  be  extended  by  the 
Deputy  Executive  Director  for 
Management  Services  for  good  cause 
shown. 

(g)  In  the  event  a  request  is  made  for 
a  review  of  the  record  by  the  NRC 
Personnel  Seciuity  Review  Panel,  the 
Deputy  Executive  Director  for 
Management  Services  shall  send  the 
record,  with  all  findings  and 
recommendations  and  any  briefs  filed 
by  the  individual  and  the  Hearing 
Counsel,  to  the  NRC  Personnel  Security 
Review  Panel.  If  neither  the  individual, 
the  Deputy  Executive  Director  for 
Management  Services,  nor  the  Hearing 
Coimsel  requests  a  review,  the  final 
determination  will  be  made  by  the 
Deputy  Executive  Director  for 
Management  Services  on  the  basis  of  the 
record  with  all  findings  and 
recommendations. 

17.  Section  10.32  is  revised  to  read  as 
follows: 

$10.32    RacomnwndatlonoftheNRC 
PwaoniMi  Security  Review  Panel. 

(a)  The  Deputy  Executive  Director  for 
Management  Services  shall  designate  an 
NRC  Persormel  Security  Review  Panel 
to  conduct  a  review  of  the  record  df  the 
case.  The  NRC  Personnel  Security 
Review  Panel  shall  be  comprised  of 
three  members,  two  of  whom  shall  be 
selected  from  outside  the  security  field. 
To  qualify  as  an  NRC  Personnel  Security 
Review  Panel  member,  the  person 
designated  shall  have  an  NRC  "Q" 
access  authorization  and  may  be  an 
employee  of  the  NRC,  its  contractors, 
agents,  or  Hcensees.  However,  no 
employee  or  consultant  of  the  NRC  shall 
serve  as  an  NRC  Personnel  Secuirily 
Review  Panel  member  reviewing  the 
case  of  an  employee  (including  a 
consultant)  or  applicant  for  employment 
with  the  NRC;  nor  shall  any  employee 
or  consultant  of  an  NRC  contractor. 


agent  or  licensee  serve  as  an  NRC 
Personnel  Seciuity  Review  Panel 
member  reviewing  the  case  of  an 
employee  (including  a  consultant)  or  an 
applicant  for  employment  of  that 
contractor,  agent,  or  licensee.  No  NRC 
Personnel  Security  Review  Panel 
member  shall  be  selected  who  has 
knowledge  of  the  case  or  of  any 
information  relevant  to  the  disposition 
of  it,  or  who  for  any  reason  would  be 
unable  to  issue  a  fair  and  unbiased 
recommendation. 

(b)  The  NRC  Personnel  Security 
Review  Panel  shall  consider  the  matter 
under  review  based  upon  the  record 
supplemented  by  any  brief  submitted  by 
the  individual  or  the  Hearing  Counsel. 
The  NRC  Personnel  Security  Review 
Panel  may  request  additiontil  briefs  as 
the  Panel  deems  appropriate.  When  the 
NRC  Personnel  Security  Review  Panel 
determines  that  additional  evidence  or 
further  proceedings  are  necessary,  the 
record  may  be  returned  to  the  Deputy 
Executive  Director  for  Management 
Services  with  a  recommendation  that 
the  case  be  returned  to  the  Director, 
Office  of  Administration,  for 
appropriate  action,  which  may  include 
retiuning  the  case  to  the  Hearing 
Examiner  and  reconvening  the  hearing 
to  obtain  additional  testimony.  When 
additional  testimony  is  taken  by  the 
Hearing  Examiner,  a  written  transcript 
of  the  testimony  will  be  made  a  part  of 
the  record  and  will  be  taken  by  a  person 
possessing  an  appropriate  NRC  access 
authorization  and/or  employment 
clearance  and,  except  for  portions 
containing  Restricted  Data  or  National 
Security  Information,  or  other  lawfully 
withholdable  information,  a  copy  of  the 
transcript  will  be  furnished  the 
individual  without  cost. 

(c)  In  conducting  the  review,  the  NRC 
Personnel  Security  Review  Panel  shall 
make  its  findings  and  recommendations 
as  to  the  ehgibihty  or  continued 
eUgibility  of  an  individual  for  an  access 
authorization  and/or  an  employment 
clearance  on  the  record  supplemented 
by  additional  testimony  or  briefs,  as  has 
been  previously  determined  by  the  NRC 
Personnel  Security  Review  Panel  as 
appropriate. 

(d)  "The  NRC  Personnel  Security 
Review  Panel  shall  not  consider  ihe 
possible  impact  of  the  loss  of  the 
individual's  services  upon  the  NRC 
program. 

(e)  If,  after  considering  all  the  factors 
in  light  of  the  criteria  set  forth  in  this 
part,  the  NRC  Personnel  Security 
Review  Panel  is  of  the  opinion  that 
granting  or  continuing  an  access 
authorization  and/or  an  employment 
clearance  to  the  individual  will  not 
endeinger  the  common  defense  and 


security  and  will  be  clearly  consistent 
with  the  national  interest,  the  NRC 
Persoimel  Security  Review  Panel  shall 
make  a  favorable  recommendation: 
otherwise,  the  NRC  Personnel  Seciuity 
Review  Panel  shall  make  an  adverse 
recommendation.  The  NRC  Personnel 
Security  Review  Panel  shall  prepare  a 
report  of  its  findings  and 
recommendations  and  submit  the  report 
in  writing  to  the  Deputy  Executive 
Director  for  Management  Services,  who 
shall  fiimish  a  copy  to  the  individual. 
The  findings  and  recommendations 
must  be  fully  supported  by  stated 
reasons. 

18.  Section  10.33  is  revised  to  read  as 
follows: 

Siass    Action  by  ttie  Deputy  Executive 
Director  for  Management  Services. 

(a)  The  Deputy  Executive  Director  for 
Management  Services,  on  the  basis  of 
the  record  accompanied  by  all  findings 
and  recommendations,  shall  make  a 
final  determination  whether  access 
authorization  and/or  employment 
clearance  shall  be  granted,  denied,  or 
revoked,  except  when  the  provisions  of 
§  10.28  (i),  (j),  or  (1)  have  been  used  and 
the  Deputy  Executive  Director  for 
Management  Services  determination  is 
adverse,  the  Commission  shall  make  the 
final  agency  determination. 

(b)  In  making  the  determination  as  to 
whether  an  access  authorization  and/or 
an  employment  clearance  shall  be 
granted,  denied,  or  revoked,  the  Deputy 
Executive  Director  for  Management 
Services  or  the  Commission  shall  give 
due  recognition  to  the  favorable  as  well 
as  the  luifavorable  information 
concerning  the  individual  and  shall  take 
into  account  the  value  of  the 
individual's  services  to  the  NRC's 
program  and  the  consequences  of  ' 
denying  or  revoking  access 
authorization  and/or  employment 
clearance. 

(c)  In  the  event  of  an  adverse 
determination,  the  Deputy  Executive 
Director  for  Management  Services  shall 
promptly  notify  the  individual  through 
the  Director,  Office  of  Administration, 
of  his  or  her  decision  that  an  access 
authorization  and/or  an  employment 
clearance  is  being  denied  or  revoked 
and  of  his  or  her  findings  with  respect 
to  each  allegation  contained  in  the 
notification  letter  for  transmittal  to  the 
individual. 

(d)  In  the  event  of  a  favorable 
determination,  the  Deputy  Executive 
Director  for  Management  Services  shall 
promptly  notify  the  individual  through 
the  Director,  Office  of  Administration. 

19.  In  §  10.34,  paragraph  (a)  is  revised 
to  read  as  follows: 
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{1034   Action  by  tlw  Commisaion. 

(a)  Whenever,  under  the  provisions  of 
§  10.28(i),  (j),  or  (1)  an  individual  has  not 
been  afibrded  an  opportunity  to 
confront  and  cross-examine  witnesses 
who  have  furnished  information  adverse 
to  the  individual  and  an  adverse 
recommendation  has  been  made  by  the 
Deputy  Executive  Director  for 
Management  Services,  the  Commission 
shall  review  the  record  and  determine 
whether  an  access  authorization  and/or 
an  employment  clearance  should  be 
granted,  denied,  or  revoked,  based  upon 
the  record. 
•       •        •        •        • 

20.  Section  10.35  is  revised  to  read  as 
follows: 

S1(X35    RaconsMaratton  of  cases. 

(a)  Where,  pursuant  to  the  procedures 
set  forth  in  §§  10.20  through  10.34,  the 
Deputy  Executive  Director  for     . 
Mtmagement  Services  or  the 
Commission  has  made  a  determination 
granting  an  access  authorization  and/or 
an  employment  clearance  to  an  ' 
individual,  the  individual's  eligibility 
for  an  access  authorization  and/or  an 
employment  clearance  will  be 
reconsidered  only  when  subsequent  to 
the  time  of  that  determination,  new 
derogatory  information  has  been 
received  or  the  scope  or  sensitivity  of 
the  Restricted  Data  or  National  Security 
Information  to  which  the  individual  has 
or  will  have  access  has  significantly 
increased.  All  new  derogatory 
information,  whether  resulting  from  the 
NRC's  reinvestigation  program  or  other 
sources,  will  be  evaluated  relative  to  an 
individual's  continued  eligibility  in 
accordance  with  the  procedures  of  this 
part. 

(b)  Where,  pursuant  to  these 
procedures,  the  Commission  or  Deputy 
Executive  Director  for  Management 
Services  has  made  a  determination 
denying  or  revoking  an  access 
authorization  and/or  an  employment 
clearance  to  an  individual,  the 
individual's  eligibiUty  for  an  access 
authorization  and/or  an  employment 
clearance  may  be  reconsidered  when 
there  is  a  bona  fide  offer  of  emplo)maent 
and/or  a  bona  fide  need  for  access  to 
Restricted  Data  or  National  Security 
Information  and  either  material  and 
relevant  new  evidence  is  presented, 
which  the  individual  and  his  or  her 
representatives  are  without  fault  in 
failing  to  present  before,  or  there  is 
convincing  evidence  of  reformation  or 
rehabilitation.  Requests  for 
reconsideration  must  be  submitted  in 
writing  to  the  Deputy  Executive  Director 
for  Mwagement  Services  through  the 
Director,  Office  of  Administration. 
Requests  must  be  accompanied  by  an 


affidavit  setting  forth  in  detail  the 
information  referred  to  above.  The 
Deputy  Executive  Director  for 
Management  Services  shall  cause  the 
individual  to  be  notified  as  to  whether 
his  or  her  eligibility  for  an  access 
authorization  and/or  an  emplo3rment 
clearance  will  be  reconsidered  and  if  so, 
the  method  by  which  a  reconsideration 
will  be  accompUshed. 

(c)  Where  an  access  authorization 
and/or  an  employment  clearance  has 
been  granted  to  an  individual  by  the 
Director,  Division  of  Facilities  and 
Security  ,'Mtthout  recourse  to  the 
procedures  set  forth  in  §§  10.20  through 
10.34.  the  individual's  eligibility  for  an 
access  authorization  and/or  an 
employment  clearance  will  be 
reconsidered  only  in  a  case  where, 
subsequent  to  the  granting  of  the  access 
authorization  and/or  employment 
clearance,  new  derogatory  information 
has  been  received  or  the  scope  or 
sensitivity  of  the  Restricted  Data  or 
National  Seciuity  Information  to  which 
the  individual  has  or  will  have  access 
has  significantly  increased.  All  new 
derogatory  information,  whether 
resulting  from  the  NRC's  reinvestigation 
program  or  other  sources,  will  be 
evaluated  relative  to  an  individual's 
continued  eUgibility  in  accordance  with 
the  procedures  of  this  part. 

PART  11— CRITERIA  AND 
PROCEDURES  FOR  DETERMININQ 
ELK^BIUTY  FOR  ACCESS  TO  OR 
CONTROL  OVER  SPECIAL  NUCLEAR 
MATERIAL 

21.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Autfaortty:  Sec.  161.  68  Stat.  948,  as 
amended  (42  U.S.C  2201):  sec.  201,  88  SUt. 
1242,  as  amended  (42  U.S.Q  5841). 

Section  11.15(e)  also  issued  under  sec.  501, 
85  Stat.  290  (31  U.S.C  483a). 

22.  Section  11.3(a)  is  revised  to  read 
as  follows: 

f11,3    Scope. 

(a)  The  requirements,  criteria,  and 
procedures  of  this  part  apply  to  the 
establishment  of  and  ehgibility  for 
special  nuclear  material  access 
authorization  for  employees, 
contractors,  consultants  of,  and 
applicants  for  employment  with 
Ucensees  or  contractors  of  the  Nuclear 
Regulatory  Commission.  This 
employment,  contract,  service,  or 
consultation  may  involve  any  duties  or 
assignments  wdthin  the  criteria  of 
§  11.11  or  §  11.13  requiring  access  to,  or 
control  over,  formula  quantities  of 
special  nuclear  material  (as  defined  in 
part  73  of  this  chapter). 


23.  In  §  11.7  the  paragraph 
designations  are  removed,  the 
definitions  are  rearranged  in 
alphabetical  order,  and  the  definitions 
of  NRC-"U"  special  nuclear  material 
access  authorization  and  NRC-"R" 
special  nuclear  material  access 
authorization  are  revised  to  read  as 
follows: 

f11.7    Definitions. 

•  •        •        •        • 

NRC-"U"  special  nuclear  material 
access  authorization  means  an 
administrative  determination  based 
upon  a  single  scope  background 
investigation,  normally  conducted  by 
the  Office  of  Personnel  Management, 
that  an  individual  in  the  course  of 
employment  is  eligible  to  vfoik  at  a  job 
falling  within  the  criterion  of  11.11(a)(1) 
or  11.13. 

NRC-"R"  special  nuclear  material 
access  authorization  means  an 
administrative  determination  based 
upon  a  national  agency  check  with  law 
and  credit  investigation  that  an 
individual  in  the  course  of  employment 
is  eligible  to  work  at  a  job  falling  within 
the  criterion  of  §  11.11(a)(2). 

•  *        •        •        * 

24.  Section  11.15  is  revised  to  read  as 
follows: 

{11.15    Application  for  spocial  nuclear 
material  access  autiiorlzatlon. 

(a)(1)  AppUcation  for  special  nuclear 
material  access  authorization,  renewal, 
or  change  in  level  must  be  filed  by  the 
Ucensee  on  behalf  of  the  applicant  with 
the  Director,  Division  of  Facifities  and 
Security,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Applications  for  affected  individuals 
employed  on  October  28, 1985,  shall  be 
submitted  within  60  days  of  notification 
of  Commission  approved  of  the  amended 
security  plan. 

(2)  Licensees  who  wish  to  secure 
NRC-U  or  NRC-R  special  nuclear 
material  access  authorizations  for 
individuals  in  possession  of  an  active 
NRC  Q  or  L  access  authorization  or 
other  security  clearance  granted  by 
another  Federal  agency  based  on  an 
equivalent  investigation  shall  submit  a 
"Security  Acknowledgment"  (NRC 
Form  176)  and  a  "Request  for  Access 
Authorization"  (NRC  Form  237).  NRC 
will  process  these  requests  by  verifying 
the  data  on  an  NRC-cleared  individual, 
or  by  contacting  the  Federal  agency  that 
granted  the  clearance,  requesting 
certification  of  the  security  clearance, 
and  determining  the  investigative  basis 
and  level  of  the  clearance.  Licensees 
may  directly  request  the  Federal  agency 
that  administered  the  security  clearance, 
if  other  than  NRC,  to  certify  to  the  NRC 
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that  it  has  on  file  an  active  seciuity 
clearance  for  an  individual  and  to 
specify  the  investigative  basis  and  level 
of  the  clearance. 

(b)  Applications  for  special  nuclear 
material  access  authorization  for 
individuals,  other  than  those  quaUfylng 
under  the  provisions  of  §  11.15(a)(2), 
must  be  made  on  forms  supplied  by  the 
Commission,  including: 

(1)  Questionnaire  for  National 
Security  Positions  (SF-86,  Parts  1  and 
2); 

(2)  Two  completed  standard 
fingerprint  cards  (FD-258); 

(3)  Security  Acknowledgment  (NRC 
Form  176); 

(4)  Other  related  forms  where 
specified  in  accompanying  instruction 
(NRC-254);  and 

(5)  A  statement  by  the  employer, 
prospective  employer,  or  contractor 
identifying  the  job  to  be  assigned  to  or 
assumed  by  the  individual  and  the  level 
of  authorization  needed,  justified  by 
appropriate  reference  to  the  licensee's 
security  plan. 

(c)(lj  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  NRC-U  special 
nuclear  material  access  authorizations 
must  be  renewed  every  five  years  from 
the  date  of  issuance.  Ebccept  as  provided 
in  paragraph  (c)(3)  of  this  section,  NRC- 
R  special  nuclear  material  access 
authorizations  must  be  renewed  every 
ten  years  from  the  date  of  issuance.  An 
application  for  renewal  must  be 
submitted  at  least  120  days  before  the 
expiration  of  the  five-year  period  for 
NRC-U  and  ten-year  period  for  NRC-R, 
respectively,  and  must  include: 

(i)  A  statement  by  the  licensee  that  at 
the  time  of  apphcation  for  renewal  the 
individual's  assigned  or  assumed  job 
requires  an  NRC-U  or  an  NRC-R  special 
nudear  material  access  authorization, 
justified  by  appropriate  reference  to  the 
licensee's  security  plan;  ' 

(ii)  The  Questionnaire  for  National 
Security  Positions  (SF-86,  Parts  1  and 
2): 


(iii)  Two  completed  standard 
fingerprint  cards  (FD-258);  and 

(iv)  Other  related  forms  specified  in 
accompanying  NRC  instructions  (NRC 
Form  254). 

(2)  An  exception  to  the  time  for 
submission  of  NRC-U  special  nuclear 
material  access  authorization  renewal 
applications  and  the  paperwork 
required  is  provided  for  individuals 
who  have  a  current  and  active  DO£-Q 
access  authorization  and  are  subject  to 
EXDE  Reinvestigation  Program 
requirements.  For  these  individuals,  the 
submission  to  DOE  of  the  SF-a6 
pursuant  to  DOE  Reinvestigation 
Program  requirements  (generally  every 
five  years)  will  satisfy  the  NRC  renewal 
submission  and  paperwork 
requirements  even  if  less  than  five  years 
has  passed  since  the  date  of  issuance  or 
renewal  of  the  NRC-U  access 
authorization.  Any  NRC-U  special 
nuclear  material  access  authorization 
renewed  in  response  to  provisions  of 
this  paragraph  will  not  be  due  for 
renewal  until  the  date  set  by  DOE  for 
the  next  reinvestigation  of  the 
individual  pursuant  to  DOE's 
Reinvestigation  Program. 

(3)  An  exception  to  the  time  for 
submission  of  NRC-R  special  nuclear 
material  access  authorization  renewal 
applications  and  the  paperwork 
required  is  provided  for  individuals 
who  have  a  current  and  active  DOE-L 
or  DOE-Q  access  authorization  and  are 
subject  to  DOE  Reinvestigation  Program 
requirements.  For  these  individuals,  the 
submission  to  DOE  of  the  SF-86 
pursuant  to  DOE  Reinvestigation 
Program  requirements  will  satisfy  the 
NRC  renewal  submission  and 
paperwork  requirements  even  if  less 
than  ten  years  have  passed  since  the 
date  of  issuance  or  renewal  of  the  NRC- 
R  access  authorization.  Any  NRC-R 
special  nuclear  material  access 
authorization  renewed  pursuant  to  this 
paragraph  will  not  be  due  for  renewal 


until  the  date  set  by  DOE  for  the  next 
reinvestigation  of  the  individual 
pursuant  to  DOE's  Reinvestigation 
Program. 

(4)  Notwithstanding  the  provisions  of 
paragraph  (c)(2)  of  this  section,  the 
period  of  time  for  &e  initial  and  each 
subsequent  NRC-U  renewal  application 
to  NRC  may  not  exceed  seven  years. 

(5)  Notwithstanding  the  provisions  of 
paragraph  (c)(3)  of  this  section,  the 
period  of  time  for  the  initial  and  each 
subsequent  NRC-R  renewal  application 
to  NRC  may  not  exceed  twelve  years. 
Any  individual  who  is  subject  to  the 
DOE  Reinvestigation  Program 
requirements  but.  for  administrative  or 
other  reasons,  does  not  submit 
reinvestigation  forms  to  DOE  within 
seven  years  of  the  previous  submission, 
for  a  NRC-U  renewal  or  twelve  years  of 
the  previous  submission  for  a  NRC-R 
renewal,  shall  submit  a  renewal 
application  to  NRC  using  the  forms 
prescribed  in  paragraph  (c)(1)  of  this 
section  before  the  expiration  of  the 
seven  year  period  for  NRC-U  or  twelve 
year  period  for  NRC-R  renewal. 

(d)  If  at  any  time,  due  to  new 
assignment  or  assumption  of  duties,  a 
change  in  a  special  nuclear  material 
access  authorization  level  bom  NRC 
"R"  to  "U"  is  required,  the  individual 
shall  apply  for  a  change  of  level  of 
special  nuclear  material  access 
authorization.  The  application  must 
include  a  description  of  the  new  duties 
to  be  assigned  or  assumed,  justified  by 
appropriate  reference  to  the  licensee's 
security  plan. 

(e)(1)  Each  application  for  a  special 
nuclear  material  access  authorization, 
renewal,  or  change  in  level  must  be 
accompanied  by  the  licensee's 
remittance,  payable  to  the  U.S.  Nuclear 
Regulatory  Commission,  according  to 
the  following  schedule: 


i.  NRC-R „ 

ii.  NRC-R  (expedited  processing) 

iiL  NRC-R  based  on  certification  of  comparable  investigation  _ 

iv.  NRC-R  renewal  „ 

V.  NRC-U  requiring  single  scope  investigation „ 

vi.  NRC-U  requiring  single  scope  investigation  (expedited  processing) 

vii.  NRC-U  based  on  certification  of  comparable  investigation 

viii.  NRC-U  renewal  


■siao 

•203 

m 

■130 

28S6 

3295 

20 

*1705 


essary 


'  If  the  NRC  determines,  based  on  its  review  of  available  data,  that  a  National  Agency  Check  with  law  and  credit  investigation  is  nec- 
sary.  a  fee  of  $130  will  be  assessed  prior  to  the  conduct  of  the  investigation;  however,  if  a  singje  scope  investigation  is  deemed  necessary 

by  the  NRC,  based  on  its  review  of  available  data,  a  fee  of  $2,856  will  be  assessed  prior  to  the  conduct  of  the  investigation. 
2  If  the  NRC  determines,  based  on  its  review  of  available  data,  that  a  single  scope  investigation  is  necessary,  a  fiee  of  $2,8 

sessed  prior  to  the  conduct  of  the  investigation. 


1,856  will  be  as- 


(2)  Material  access  authorization  fees 
will  be  published  each  time  the  Office 
of  Personnel  Management  notifies  NRC 
of  a  change  in  the  background 


investigation  rate  it  charges  NRC  for 
conducting  the  investigation.  Any 
changed  access  authorization  fees  will 
be  applicable  to  each  access 


authorization  request  received  upon  or 
after  the  date  of  publication. 
Apphcations  from  individuals  having 
current  Federal  access  authorizations 
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may  be  processed  expeditiously  at  no 
cost  because  the  Commission  may 
accept  the  certification  of  access 
authorizations  and  investigative  data 
from  other  Federal  government  agencies 
that  grant  personnel  access 
authorizations. 

(f)(1)  Any  Federal  employee, 
employee  of  a  contractor  of  a  Federal 
agency,  licensee,  or  other  person 
visiting  an  affected  faciUty  for  the 
purpose  of  conducting  official  business, 
wlu)  possesses  an  active  NRC  or  DOE- 
Q  access  authorization  or  an  equivalent 
Federal  seciuity  clearance  granted  by 
another  Federal  agency  ("Top  Secret") 
based  on  a  comparable  single  scope 
background  investigation  may  be 
permitted,  in  accordance  with  §  11.11, 
the  same  level  of  unescorted  access  that 
an  NRC-U  special  nuclear  material 
access  authorization  would  afford. 

(2)  Any  Federal  employee,  employee 
"^  of  a  contractor  of  a  Federal  agency, 
licensee,  or  other  person  visiting  an 
afiiscted  faciUty  for  the  purpose  of 
condiicting  official  bushiess,  who 
possesses  an  active  NRC  or  DOE-L 
access  authorization  or  an  equivalent 
security  clearance  granted  by  another 
Federal  agency  ("Secret")  bued  on  a 
comparable  or  greater  background 
investigation  consisting  of  a  national 
agency  check  with  law  and  credit  may 
be  permitted,  in  accordance  with 
§  11.11,  the  same  level  of  imescorted 
access  that  an  NRC-R  special  nuclear 
material  access  authorization  would 
afford.  An  NRC  or  DOE-L  access 
authorization  or  an  equivalent  security 
clearance  ("Secret"),  based  on  a 
backgiOimd  investigation  or  national 
agency  check  with  credit  granted  or 
being  processed  by  another  Federal 
agency  before  January  1, 1998,  is 
acceptable  to  meet  this  requirement. 

25.  Section  11.16  is  revised  to  read  as 
follows: 

f  11.16   Cancellation  of  request  for  apeeW 
nudeer  matsrtal  aooees  authortiaHon. 

When  a  request  for  an  individual's 
access  authorization  is  withdrawn  or 
canceled,  the  licensee  shall  notify  the 
Chief,  Personnel  Security  Branch,  NRC 
Division  of  Facilities  and  Security 
immediately,  by  telephone,  so  that  the 
investigation  may  be  discontinued.  The 
caller  shall  provide  the  full  name  and 
date  of  birth  of  the  individual,  the  date 
of  request,  and  the  type  of  access 
authorization  originally  requested  ("U" 
or  "R").  The  licensee  shall  promptly 
submit  written  confirmation  of  the 
telephone  notification  to  the  Personnel 
Security  Branch,  NRC  Division  of 
Facilities  and  ScKnirity.  A  portion  of  the 
fee  for  the  "U"  special  nuclear  material 
access  authorization  may  be  refunded 


depending  upon  the  status  of  the  single 
scope  investigation  at  the  time  of 
withdrawal  or  cancellation. 

26.  In  $  11.21,  paragraphs  (c)  and  (d) 
are  revised  to  read  as  follows: 

111.21    Application  of  the  dtlsrte. 


(c)  When  the  reports  of  an 
investigation  of  an  individual  contain 
informaticm  reasonably  falling  within 
one  or  more  of  the  classes  of  derogatory 
information  listed  in  §  10.11,  it  creates 
a  question  as  to  the  individual's 
eligibiUty  for  special  nuclear  material 
access  authorization.  In  these  cases,  the 
appUcation  of  the  criteria  must  be  made 
in  light  of  and  with  specific  r^ard  to 
whedier  the  existence  of  the  inftHmation 
supports  a  reasoiuible  beUef  that  the 
granting  of  a  special  nuclear  material 
access  authorization  would  be  inimical 
to  the  common  defense  and  seciuity. 
The  Director,  Division  of  Facilities  and 
Secxuity,  may  authorize  the  granting  of 
a  special  nudear  material  access 
auUiorization  on  the  basis  of  the 
information  in  the  case  or  may  authorize 
the  conduct  of  an  interview  with  the 
individual  and,  on  the  basis  of  the 
interview  and  other  investigation  as  the 
Director  deems  appropriate,  may 
authorize  the  granting  of  a  special 
nuclear  mateiial  access  authorizatioiL  . 
Otherwise,  a  question  concerning  the 
eligibiUty  of  an  individual  for  a  special 
nuclear  material  access  authorization 
must  be  resolved  in  accordance  with  the 
procedures  set  forth  in  §§  10.20  through 
10.38  of  this  chapter. 

(d)  In  resolving  a  question  concerning 
the  eligibiUty  or  continued  eUgibiU^  of 
an  individual  for  a  special  nuclear 
material  access  authorization  by  action 
of  the  Hearing  Examiner  or  a  Personnel 
Security  Review  Panel  ^  the  fbUowing 
principle  shaU  be  appUed  by  the 
Examiner  and  the  Personnel  Security 
Review  Panel:  Where  there  are  sufficient 
grounds  to  establish  a  reasonable  beUef 
as  to  the  truth  of  the  information 
regarded  as  substantiaUy  derogatory  and 
when  the  existence  of  this  information 
supports  a  reasonable  beUef  that 
granting  access  would  be  inimical  to  the 
commm  defense  and  security,  this  wriU 
be  the  basis  for  a  recommendation  for 
denying  or  revoking  special  nuclear 
material  access  authorization  if  not 
satisfectorily  rebutted  by  the  individual 
or  shown  to  be  mitigated  by 
circumstance. 


PART  25-ACCESS  AUTHORIZATION 
FOR  LICENSEE  PERSONNEL 

?7  The  authority  citation  for  Part  25 
continues  to  read  as  foUows: 

Autfasrity:  Sees.  145. 161, 68  Stat  942, 
918,  as  amended  (42  U.S.C  2165.  2201);  sec 
201, 88  Stat.  1242,  as  amended  (42  U.S.C 
5841);  E.0. 10865,  as  amended,  3  CFR  1959- 
1963  Comp.,  p.  398  (50  U.S.C.  401.  note); 
E.0.  12829,  3  CFR.  1993  Comp.  p.  570;  E.O. 
12958,  3  CFR,  1995  Comp..  p  .333;  E.O. 
12968.  3  CFR,  1995  Ccnnp.,  p  .396.  Appendix 
A  also  issued  tmder  96  Stat  1051  (31  U.S.C 
9701). 

28.  In  §  25.5  the  definitions  of  "L" 
access  authorization.  National  Security 
Information,  and  "Q"  access 
authorization  are  revised  to  read  at 
follows: 

i2SJS    DafinMons. 


>  The  functions  of  the  Hearing  Examiner  and  the 
Personnel  Security  Review  Panel  are  detcribed  in 
put  10  of  this  chiipter. 


"L"  access  authorization  means  an 
access  authorization  granted  by  the 
Commission  that  is  normaUy  based  on 
a  national  agency  check  with  a  law  and 
credit  investigation  (NACLC)  or  an 
access  national  agency  check  and 
inquiries  investigation  (ANAQ) 
conducted  by  the  Office  of  Posonnel 
Management 

National  Security  Information  means 
information  that  has  been  determined 
ptirsuant  to  Executive  Order  12958  or 
any  predecessor  order  to  require 
protection  against  unauthorized 
disclosure  and  that  is  so  designated. 
•        •        *        •        • 

"Q"  access  authorization  means  an 
access  authorization  granted  by  the 
Commission  normally  based  on  a  single 
scope  backgroimd  investigation 
conducted  by  the  Office  of  Penonnel 
Management,  the  Federal  Bureau  of 
Investigation,  or  other  U.S.  Government 
agency  which  conducts  personnel 
security  investigations. 

29.  Section  25.9  is  revised  to  read  as 
foUows: 

f26.9   Communlcattons. 

Except  where  otherwise  specified,  all 
communications  and  reports  concerning 
the  regulations  in  this  part  shoidd  be 
addrmsed  to  the  Director,  Division  of 
FaciUties  and  Seciurity,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

30.  Section  25.11  is  revised  to  read  as 
follows: 

§26.11    Speclllc  exemptions. 

The  NRC  may,  upon  appUcation  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this 
part,  that  i 
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(a)  Authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  are  consistent 
with  the  common  defense  and  security; 
or 

(b)  Coincidental  with  one  or  more  of 
ihe  following: 

(1)  An  application  of  the  regulation  in 
(he  particular  circumstances  conflicts 
Arith  other  NRC  rules  or  requirements; 

(2)  An  application  of  the  regulation  in 
the  particiilar  drcimistances  would  not 
serve  the  imderlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
iinderlying  purpose  of  the  rule; 

(3)  When  compliance  would  result  in 
undue  hardship  or  other  costs  that 
significantly  exceed  those  contemplated 
when  the  regulation  was  adopted,  or 
that  significantly  exceed  those  incurred 
by  others  similarly  situated; 

(4)  When  the  exemption  would  result 
in  benefit  to  the  common  defense  and 
security  that  compensates  for  any 
decrease  in  the  security  that  may  result 
firom  the  grant  of  the  exemption; 

(5)  When  the  exemption  would 
provide  only  temporary  relief  from  the 
applicable  regulation  and  the  licensee  or 
applicant  has  made  good  faith  efforts  to 
comply  with  the  regulation; 

(6)  When  there  is  any  other  material 
circumstance  present  that  was  not 
considered  when  the  regulation  was 
adopted  that  would  be  in  the  public 
interest  to  grant  an  exemption.  If  this 
condition  is  relied  on  exclusively  for 
satisfying  paragraph  (b)  of  this  section, 
the  exemption  may  not  be  granted  until 
the  Executive  Director  for  Operations 
has  consulted  with  the  Commission. 

31.  Section  25.19  is  revised  to  read  as 
follows: 

§25.19    Processing  applications. 

Each  application  for  an  access 
authorization  or  access  authorization 
renewal  must  be  submitted  to  the  CSA. 
if  the  NRC  is  the  CSA,  the  application 
and  its  accompanying  fee  must  be 
submitted  to  the  NRC  Division  of 
Facilities  and  Security.  If  necessary,  the 
1>JRC  Division  of  Facilities  and  Security 
may  obtain  approval  bom  the 
appropriate  Commission  office 
exercising  licensing  or  regulatory 
authority  before  processing  the  access 
authorization  or  access  authorization 
renewal  request.  If  the  applicant  is 
disapproved  for  processing,  the  NRC 
Division  of  Fadhties  and  Security  shall 
Jiotify  the  submitter  in  writing  and 
'  etum  the  original  application  (security 
packet)  and  its  accompanying  fee. 

32.  In  §  25.21,  paragraph  (c)  is  revised 
to  read  as  follows: 


%  25.21    Detennination  of  Initial  and 
continued  etigit>iiity  (or  access 
authorization. 

•        *        •        •        * 

(c)(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  an  NRC  "Q"  access 
authorization  must  be  renewed  every 
five  years  from  the  date  of  issuance. 
Except  as  provided  in  paragraph  (c)(2) 
of  this  section,  an  NRC  "L"  access 
authorization  must  be  renewed  every 
ten  years  from  the  date  of  issuance.  An 
application  for  renewal  must  be 
submitted  at  least  120  days  before  the 
expiration  of  the  five-year  period  for  a 
"Q"  access  authorization  and  the  ten- 
year  period  for  an  "L"  access 
authorization,  and  must  include: 

(i)  A  statement  by  the  licensee  or 
other  person  that  the  individual 
continues  to  require  access  to  classified 
National  Security  Information  or 
Restricted  Data;  and 

(ii)  A  personnel  security  packet  as 
described  in  §  25.17(d). 

(2)  Renewal  applications  and  the 
required  paperwork  are  not  required  for 
individuals  who  have  a  current  and 
active  access  authorization  from  another 
Federal  agency  and  who  are  subject  to 
a  reinvestigation  program  by  that  agency 
that  is  determined  by  the  NRC  to  meet 
the  NRC's  requirements.  (The  DOE 
Reinvestigation  Program  has  been 
determined  to  meet  the  NRC's 
requirements.)  For  these  individuals, 
the  submission  of  the  SF-86  by  the 
licensee  or  other  person  to  the  other 
Government  agency  pursuant  to  their 
reinvestigation  requirements  will  satisfy 
the  NRC's  renewal  submission  and 
paperwork  requirements,  even  if  less 
than  five  years  have  passed  since  the 
date  of  issuance  or  renewal  of  the  NRC 
"Q"  access  authorization,  or  if  less  than 
10  years  have  passed  since  the  date  of 
issuance  or  renewal  of  the  NRC  "L" 
access  authorization.  Any  NRC  access 
authorization  continued  in  response  to 
the  provisions  of  this  paragraph  will, 
thereafter,  not  be  due  for  renewal  imtil 
the  date  set  by  the  other  Government 
agency  for  the  next  reinvestigation  of 
the  individual  pursuant  to  the  other 
agency's  reinvestigation  program. 
However,  the  period  of  time  for  the 
initial  and  each  subsequent  NRC  "Q" 
renewal  application  to  the  NRC  may  not 
exceed  seven  years  or,  in  the  case  of  an 
NRC  "L"  renewal  appUcation,  twelve 
years.  Any  individud  who  is  subject  to 
the  reinvestigation  program 
requirements  of  another  Federal  agency    ' 
but,  for  administrative  or  other  reasons, 
does  not  submit  reinvestigation  forms  to 
that  agency  within  seven  years  for  a  "Q" 
renewal  or  twelve  years  for  an  "L" 
renewal  of  the  pluvious  submission, 
shall  submit  a  renewal  application  to 


the  NRC  using  the  forms  prescribed  in 
§  25.17(d)  before  the  expiration  of  the 
seven-year  period  for  a  "Q"  renewal  or 
twelve-jrear  period  for  an  "L"  renewal. 

(3)  If  the  NRC  is  not  the  CSA, 
reinvestigation  program  procedures  and 
requirements  will  be  set  by  the  CSA. 

33.  In  §  25.23.  paragraph  (a)  is  revised 
to  read  as  follows: 

§25.23   Notification  of  grant  Of  access 
authorization. 

***** 

(a)  In  those  cases  vt^en  the 
determination  was  made  as  a  result  of 
a  Personnel  Security  Hearing  or  by  a 
Personnel  Security  Review  Panel ;  or 

***** 

34.  Section  25.25  is  revised  to  read  as 
follows: 

§  25.25    Cancellation  of  requests  for 
access  authorization. 

When  a  request  for  an  individual's 
access  authorization  or  renewal  of  an 
access  authorization  is  withdrawn  or 
canceled,  the  requestor  shall  notify  the 
CSA  immediately  by  telephone  so  that 
the  single  scope  background 
investigation,  national  agency  check 
with  law  and  credit  investigation,  or 
other  personnel  security  action  may  be 
discontinued.  The  requestor  shall 
identify  the  full  name  and  date  of  birth 
of  the  individual,  the  date  of  request, 
and  the  type  of  access  authorization  or 
access  authorization  renewal  requested. 
The  requestor  shall  confirm  each 
telephone  notification  promptly  in 
writing. 

35.  In  §  25.27,  paragraph  (b)  is  revised 
to  read  as  follows: 


§  25.27    Reopening  of  cases  in  wtilch 
requests  for  access  authorizations  ars 
canceled. 

***** 

(b)  Additionally,  if  90  days  or  more 
have  elapsed  since  the  date  of  the  last 
Questionnaire  for  National  Security 
Positions  (SF-86),  or  CSA  equivalent, 
the  individual  must  complete  a 
personnel  security  packet  (see 
§  25.17(d)).  The  CSA,  based  on 
investigative  or  other  needs,  may 
require  a  complete  personnel  security 
packet  in  other  cases  as  well.  A  fee, 
equal  to  the  amoimt  paid  for  an  initial 
request,  will  be  charged  only  if  a  new 
or  updating  investigation  by  the  NRC  is 
required. 

36.  In  §25.31,  paragraphs  (a),  (b),  and 
(c)  are  revised  to  read  as  follows: 

§25.31    Extensions  and  transfers  of  access 
auttwrizations. 

(a)  The  NRC  Division  of  Facilities  and 
Security  may,  on  request,  extend  the 
authorization  of  an  individual  who 
possesses  an  access  authorization  in 
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connection  with  a  particular  employer 
or  activity  to  permit  access  to  classified 
information  in  connection  with  an 
assignment  with  another  employer  or 
activity. 

(b)  The  NRC  Division  of  Facilities  and 
Security  may,  on  request,  transfer  an 
access  authorization  when  an 
individual's  access  authorization  under 
one  employer  or  activity  is  terminated, 
simultaneously  with  the  individual 
being  granted  an  access  authorization 
for  another  employer  or  activity. 

(c)  Requests  for  an  extension  or 
transfer  of  an  access  authorization  must 
state  the  full  name  of  the  person,  date 
of  birth,  and  level  of  access 
authorization.  The  Director,  Division  of 
Facilities  and  Security,  may  require  a 
new  personnel  seciuity  packet  (see 

§  25.17(c))  to  be  completed  by  the 
appUcant.  A  fee,  equal  to  the  amount 
paid  for  an  initial  request,  will  be 
charged  only  if  a  new  or  updating 
investigation  by  the  NRC  is  required. 
*        *        *        •        • 

37.  In  §  25.33,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  foUoMrs: 


{25.33   Tennlnatlon  of 
authorizations. 

(a)  Access  authorizations  will  be 
terminated  when: 

(1)  An  access  authorization  is  no 
longer  required; 

(2)  An  individual  is  separated  from 
the  employment  or  the  activity  for 
which  he  or  she  obtained  an  access 
authorization  for  a  period  of  90  days  or 
more;  or 

(3)  An  individual,  pursuant  to  10  CFR 
part  10  or  other  CSA-approved 
adjudicatory  standards,  is  no  longer 
eligible  for  an  access  authorization. 

(b)  A  representative  of  the  licensee  or 
other  organization  that  employs  the 
individual  whose  access  authorization 
will  be  terminated  shall  immediately 
notify  the  CSA  when  the  circumstances 
noted  in  paragraph  (a)(1)  or  (a)(2)  of  this 
section  exist;  inform  the  individual  that 
his  or  her  access  authorization  is  being 
terminated,  and  the  reason;  and  that  he 
or  she  will  be  considered  for 
reinstatement  of  an  access  authorization 
if  he  or  she  resumes  work  requiring  the 
authorization. 

*        •        •        •        * 

38.  In  §  25.35,  paragraph  (b)  is  revised 
to  read  as  follows: 


f  25.35    Ctamftod  vMts. 

•  «        *        •        • 

(b)  Representatives  of  the  Federal 
Government,  when  acting  in  their 
official  capacities  as  inspectors, 
investigators,  or  auditors,  may  visit  a 
licensee,  certificate  holder,  or  other 
faciUty  without  furnishing  advanced 
notification,  provided  these 
representatives  present  appropriate 
Government  credentials  upon  arrival. 
Normally,  however,  Federal 
representatives  will  provide  advance 
notification  in  the  form  of  an  NRC  Form 
277.  "Request  for  Visit  or  Access 
Approval,"  with  the  "need-to-know" 
certified  by  the  appropriate  NRC  office 
exercising  licoising  or  regulatory 
authority  and  verification  of  an  NRC 
access  authorization  by  the  Division  of 
Facilities  and  Security. 

39.  In  §  25.37,  paragraph  (b)  is  revised 
to  read  as  follows: 

f  25.37    Violations. 

*  •        •        •        * 

(b)  National  Seciuity  Information  is 
protected  under  the  requirements  and 
sanctions  of  Executive  Order  12958. 

40.  Appendix  A  to  Part  25  is  revised 
to  read  as  follows: 


APPENDIX  A  TO  Part  25— Fees  for  NRC  Access  Authorization 


Category 


Initial  "L"  access  authorization ~. 

Initial  "L"  access  authorization  (expedtod  processing) 

Reinstatement  of  "L"  access  authorization  ..„ 

Extension  or  Transfer  of  "L"  access  authorization  

Renewal  of  "L"  access  authorization _ 

Initial  "Q"  access  authorization 

Initial  "Q"  access  authorization  (expedited  processing)  

Reinstatement  of  "Q"  access  autfwrization  .« 

Reinstatement  of  "Q"  access  authorization  (expedHed  processing) 

Extension  or  Transfer  of  "Q"  .- 

Extension  or  Transfer  of  "Q"  (expedited  processing) 

Renewal  of  "Q"  access  authorization  


Fee 


■$130 

>203 

2130 

M30 

■130 

2856 

3295 

22856 

23295 

2  2856 

23295 

2  1705 


"  If  the  NRC  determines,  based  on  its  review  of  availat)le  data,  that  a  single  scope  Investigation  is  necessary,  a  fee  of  $2856  wHi  be  assessed 
before  the  conduct  of  the  investigation. 
2  Full  fee  wil  only  be  charged  n  an  investigation  is  required. 


41.  The  heading  of  Part  95  is  revised 
to  read  as  follows: 

PART  95— FACILITY  SECURITY 
CLEARANCE  AND  SAFEGUARDING 
OF  NATIONAL  SECURITY 
INFORMATION  AND  RESTRICTED 
DATA 

42.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  Sees.  145, 161, 193, 68  Stat. 
942,  948,  as  amended  (42  U.S.C.  2165,  2201); 
sec.  201, 88  Stat  1242,  as  amended  (42 
U.S.Q  5841);  E.G.  10865.  as  amended,  3  CFR 
1959-1963  Comp.,  p.  398  (50  U.S.C.  401, 
note);  E.G.  12829,  3  CFR  1993  Comp.,  p.  570; 
E.0. 12958,  as  amended,  3  CFR  1995  Comp., 


p.  333;  RO.  12968, 3  CFR  1995  Comp.,  p. 
391. 

43.  In  §  95.5  the  definitions  of  NRC 
"L"  access  authorization,  NRC  "Q" 
access  authorization,  and  Security 
container  ate  revised  to  read  as  follows: 

§95.5    Definitions. 

•        «        *        *        • 

NRC  "L"  access  authorization  means 
an  access  authorization  granted  by  the 
Commission  normally  based  on  a 
national  agency  check  with  law  and 
credit  investigation  (NACLC)  or  an 
access  national  agency  check  and 
inquiries  investigation  (ANAQ)) 
conducted  by  the  Office  of  Personnel 
Management 


NRC  "Q"  access  authorization  means 
an  access  authorization  granted  by  the 
Commission  normally  based  on  a  single 
scope  background  investigation 
conducted  by  the  Office  of  Personnel 
Management,  the  Federal  Bureau  of 
Investigation,  or  other  U.S.  Government 
agency  that  conducts  personnel  security 
investigations. 
*        •       *        •        * 

Security  container  includes  any  of  the 
following  repositories: 

(1)  A  seciuity  filing  cabinet — one  that 
bears  a  Test  Certification  Label  on  the 
side  of  the  locking  drawer,  inside  wall 
adjacent  to  the  locking  drawer,  or 
interior  door  plate,  or  is  marked. 
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"General  Services  Administration 
Approved  Security  Container"  on  the 
exterior  of  the  top  drawer  or  door. 

(2)  A  safe — biirglar-resistive  cabinet  or 
chest  which  bears  a  label  of  the 
Underwriters'  Laboratories,  Inc. 
certifying  the  unit  to  be  a  TL-15,  TL- 
30,  or  TRTL-30,  and  has  a  body 
fabricated  of  not  less  than  1  inch  of  steel 
and  a  door  fabricated  of  not  less  than 

1 V2  inches  of  steel  exclusive  of  the 
combination  lock  and  bolt  work;  or 
bears  a  Test  Certification  Label  on  the. 
inside  of  the  door,  or  is  marked 
"General  Services  Administration 
Approved  Seciuity  Container"  and  has 
a  body  of  steel  at  least  "^h"  thick,  and  a 
combination  locked  steel  door  at  least 
1"  thick,  exclusive  of  bolt  work  and 
locking  devices;  and  an  automatic  unit 
locking  mechanism. 

(3)  A  vauh — a  windowless  enclosure 
constructed  with  walls,  floor,  roof,  and 
door(s)  that  will  delay  penetration 
siifficient  to  enable  the  arrival  of 
emerg^icy  response  forces  capable  of 
preventing  theft,  diversion,  damage,  or 
compromise  of  classified  information  or 
matter,  when  delay  time  is  assessed  in 
conjimction  with  detection  and 
commimication  subsystems  of  the 
physical  protection  system. 

(4)  A  vault-type  room — a  room  that 
has  a  combinadon  lock  door  and  is 
protected  by  an  intrusion  alarm  system 
that  alarms  upon  the  imauthorized 
penetration  of  a  person  anywhere  into 
the  room. 

(5)  Other  repositories  that  would 
provide  comparable  physical  protection 
in  the  judgment  of  the  Division  of 
Facilities  and  Security. 

•  -   •        •        •        • 

44.  In  §  95.8,  paragraph  (b)  is  revised 
to  read  as  follows: 

1 95.8  Information  collection 
requirements:  OIMB  approval. 

•  •        *        •        • 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  95.11,  95.15, 
95.17,  95.18,  95.21,  95.25,  95.33,  95.34, 
95.36,  95.37,  95.39,  95.41,  95.43,  95.45, 
95.47,  95.53,  and  95.57. 

45.  Section  95.9  is  revised  to  read  as 
follows: 

995.9  Communications. 

Except  where  otherwise  specified,  all 
communications  and  reports  concerning 
the  regulations  in  this  part  should  be 
addressed  to  the  Director,  Division  of 
Facilities  and  Security,  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

46.  Section  95.11  is  revised  to  read  as 
follows: 


§  95.1 1    Specific  exemptions. 

The  NRC  may,  upon  appHcation  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regiUations  of  this 
part,  that  are — 

(a)  Authorized  by  law,  will  not 
present  an  imdue  risk  to  the  public 
health  and  safety,  and  are  consistent 
with  the  common  defense  and  security; 
or 

(b)  Coincidental  with  one  or  more  of 
the  following:  •     '' 

(1)  An  application  of  the  regulation  in 
the  particular  drciitnstances  conflicts 
with  other  ndes  or  requirements  of  the 
NRC; 

(2)  An  application  of  the  regulation  in 
the  particular  circumstances  would  not 
serve  the  underlying  piurpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
imderlying  purpose  of  the  rule; 

(3)  When  compliance  would  resultin 
undue  hardship  or  other  costs  that  ^re 
significantly  in  excess  of  those 
contemplated  when  the  regulation  was 
adopted,  or  that  are  significantly  in 
excess  of  those  incurred  by  others 
similarly  situated; 

(4)  When  the  exemption  would  result 
in  benefit  to  the  common  defense  and 
security  that  compensates  for  any 
decrease  in  security  that  may  resiUt. 
from  the  grant  of  the  exemption; 

(5)  When  the  exemption  would 
provide  only  temporary  refief  fit}m  the 
applicable  regulation  and  the  licensee  or 
applicant  has  made  good  faith  efi'orts  to 
comply  with  the  regulation; 

(6;  When  there  is  any  other  material 
circumstance  not  considered  when  the 
regulation  was  adopted  for  which  it 
would  be  in  the  pubUc  interest  to  grant 
an  exemption.  If  such  a  condition  is 
relied  on  exclusively  for  satisfying 
paragraph  (b)  of  this  section,  the 
exemption  may  not  be  granted  until  the 
Executive  Director  for  Operations  has 
consulted  with  the  Commission. 

47.  In  §95.15,  paragraph  (a)  is  revised 
to  read  as  follows: 


§  95.15    Approval  for  processing  licsna 
and  others  for  fadHty  clearance. 

(a)  A  licensee,  certificate  holder,  or 
other  person  who  has  a  need  to  use. 
process,  store,  reproduce,  transmit, 
transport,  or  handle  NRC  classified 
information  at  any  location  in 
connection  with  Commission-related 
activities  shall  promptly  request  an  NRC 
facility  clearance.  This  specifically 
includes  situaticms  where  a  licensee, 
certificate  holder,  or  other  person  needs 
a  contractor  or  consultant  to  have  access 
to  NRC  classified  information.  Also 
included  are  others  who  require  access 
to  classified  information  in  connectimi 
with  NRC  regulated  activities  but  do  not 


require  use,  storage,  or  possession  of 
classified  information  outside  of  NRC 
facilities.  However,  it  is  not  necessary 
for  a  licensee,  certificate  holder,  or  other 
person  to  request  an  NRC  facility 
clearance  fiar  access  to  another  agency's 
classified  information  at  that  agency's 
facilities  or  to  store  that  agency's 
classified  information  at  dieir  facility, 
provided  no  NRC  classified  information 
is  involved  and  they  meet  the  seciuity 
requirements  of  the  other  agency.  If  NRC 
classified  information  is  involved,  the 
requirements  of  §  95.1 7  apply. 

•  *        •        •        • 

48.  In  §  95.17,  the  introductory  text  of 
paragraph  (a)  and  paragraph  (a)(1)  are 
revised  to  read  as  follows: 

f  95.1 7    Processing  fadllty  dssroncs. 

(a)  Following  the  receipt  of  an 
acceptable  request  for  facility  clearance, 
the  NRC  will  either  accept  an  existing 
facility  clearance  granted  by  a  current 
CSA  and  authorize  possession  of  license 
or  certificate  related  classified 
information,  or  process  the  bcility  lot  a 
facility  clearance.  Processing  will 
include — 

(1)  A  determination  based  on  review 
and  approval  of  a  Standard  Practice 
Procedines  Plan  that  granting  of  the 
Facility  Clearance  would  not  be 
inconsistent  with  the  national  interest, 
including  a  finding  that  the  facility  is 
not  imder  foreign  ownership,  control,  or 
influence  to  sudi  a  degree  that  a 
determination  could  not  be  made.  An 
NRC  finding  of  foreign  ownnship, 
control,  or  influence  is  based  on  factors 
concerning  the  foreign  intelligence 
threat,  risk  of  unauthorized  tedmolo^ 
transfer,  type  and  sensitivity  of  the 
information  that  requires  protection,  the 
extent  of  foreign  influence,  record  of 
compUance  with  pertinent  laws,  and  the 
nature  of  intem#tional  seciuity  and 
information  exchange  agreements.  The 
licensee,  certificate  holder,  or  other 
person  must  advise  the  NRC  within  30 
days  of  any  significant  events  or 
changes  that  may  affect  its  status 
concerning  foreign  ownership,  control, 
or  influence  (e.g.,  changes  in  ownership; 
changes  that  affect  the  company's 
answers  to  original  FOCI  questions; 
indebtedness;  and  changes  in  the 
required  form  that  identifies  owners, 
officers,  directors,  and  executive 
personnel). 

•  •        *        •        * 

49.  Section  95.19  is  revised  to  read  as 
follows: 

995.19   Changes  to  security  practices  and 
procedures. 

(a)  Except  as  specified  in  paragraph 
(b)  of  this  section,  each  licensee, 
certificate  holder,  or  other  person  shall 
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obtain  prior  CSA  approval  for  any 
proposed  change  to  the  name,  location, 
security  procedures  and  controls,  or 
floor  plan  of  the  approved  facility.  A 
written  description  of  the  proposed 
change  must  bie  furnished  to  the  CSA 
with  copies  to  the  Director,  Division  of 
Facihties  and  Security,  Office  of 
Administration,  NRC,  Washington,  DC 
20555-0001  (if  NRC  is  not  the  CSA), 
and  the  NRC  Regional  Administrator  of 
the  cognizant  Regional  Office  listed  in 
appendix  A  of  part  73  of  this  chapter. 
lliese  substantive  changes  to  the 
Standard  Practice  Procedures  Plan  that 
affect  the  security  of  the  facility  must  be 
submitted  to  the  NRC  Division  of 
Facilities  and  Secmity,  or  CSA,  at  least 
30  days  prior  to  the  change  so  that  they 
may  be  evaluated.  The  CSA  shall 
promptly  respond  in  writing  to  all  such 
proposals.  Some  examples  of 
substantive  changes  requiring  prior  CSA 
approval  include — 

(1)  A  change  in  the  approved  fadUty's 
classified  mail  address;  or 

(2)  A  temporary  or  permanent  change 
in  the  location  of  the  approved  facility 
(e.g.,  moving  or  relocating  NRC's 
classified  interest  from  one  room  or 
building  to  another).  Approved  changes 
will  be  reflected  in  a  revised  Standard 
Practice  Procedures  Plan  submission 
within  30  days  of  approval.  Page 
changes  rather  than  a  complete  rewrite 
of  the  plan  may  be  submitted. 

(b)  A  Ucensee  or  other  person  may 
effect  a  minor,  non-substantive  change 
to  an  approved  Standard  Practice 
Procedures  Plan  for  the  safeguarding  of 
classified  information  without  receiving 
prior  CSA  approval.  These  minor 
changes  that  do  not  affect  the  seciuity 
of  the  faciUty  may  be  submitted  to  the 
addressees  noted  in  paragraph  (a)  of  this 
section  within  30  days  of  the  change. 
Page  changes  rather  than  a  complete 
rewrite  of  the  plan  may  be  submitted. 
Some  examples  of  minor,  non- 
substantive changes  to  the  Standard 
Practice  Procediu«s  Plan  include — 

(1)  The  designation/appointment  of  a 
new  facility  security  officer;  or 

(2)  A  revision  to  a  protective 
personnel  patrol  routine,  provided  the 
new  routine  continues  to  meet  the 
TpiniiniiTn  requirements  of  this  part. 

(c)  A  licensee,  certificate  holder,  or 
other  person  must  update  its  NRC 
facility  clearance  every  five  years  either 
by  submitting  a  complete  Standard 
Practice  Procedures  Plan  or  a 
certification  that  the  existing  plan  is 
fully  current  to  the  Division  of  Facilities 
and  Security. 

50.  Section  95.20  is  revised  to  read  as 
follows: 


§95^   Grant,  denial  or  t»rmination  of 
facility  dMrance. 

The  Division  of  Facilities  and 
Security  shall  provide  notification  in 
writing  (or  orally  with  vmtten 
confirmation)  to  the  Ucensee  or  other 
organization  of  the  Commission's  grant, 
acceptance  of  another  agency's  faciUty 
clearance,  denial,  or  termination  of 
facility  clearance.  This  information 
must  also  be  furnished  to 
representatives  of  the  NRC,  NRC 
licensees,  NRC  certificate  holders,  NRC 
contractors,  or  other  Federal  agencies 
having  a  need  to  transmit  classified 
information  to  the  licensee  or  other 
person. 

51.  Section  95.21  is  revised  to  read  as 
follows: 

§95^1    Withdrawal  of  requests  for  facility 
sacurfty  clearancs. 

When  a  request  for  facility  clearance 
is  to  be  withdrawn  or  canceled,  the 
requester  shall  notify  the  NRC  Division 
of  FadUties  and  Security  in  the  most 
expeditious  maimer  so  that  processing 
for  this  approval  may  be  terminated. 
The  notification  must  identify  the  full 
name  of  the  individual  requesting 
discontinuance,  his  or  her  position  with 
the  fadUty,  and  the  full  identification  of 
the  facility.  The  requestor  shall  confirm 
the  telephone  notification  promptly  in 
writing. 

52.  In  §  95.25,  the  heading,  the 
introductory  text  of  paragraph  (a), 
paragraphs  (a)(2),  (b).  (c)(2).  (f).  (g),  (h), 
(i).  (j)(l).  (j)(6).  and  (j)(7)  are  revised  to 
read  as  foUows: 

§95.25    Protection  of  National  Security 
Infonnation  and  Rastrictad  Data  In  storage. 

(a)  Secret  matter,  while  imattended  or 
not  in  actual  use,  must  be  stored  in — 

*        •        •        •        * 

(2)  Any  steel  file  cabinet  that  has  four 
sides  and  a  top  and  bottom  (all 
permanently  attached  by  welding, 
rivets,  or  peened  bolts  so  the  contents 
cannot  be  removed  without  leaving 
visible  evidence  of  entry)  and  is  secured 
by  a  rigid  metal  lock  bar  and  an 
approved  key  operated  or  combination 
padlock.  The  keepers  of  the  rigid  metal 
lock  bar  must  be  secured  to  the  cabinet 
by  welding,  rivets,  or  bolts,  so  they 
cannot  be  removed  and  replaced 
without  leaving  evidence  of  the  entry. 
The  drawers  of  the  container  must  be 
held  securely  so  their  contents  caimot 
be  removed  without  forcing  open  the 
drawer.  This  type  of  cabinet  will  be 
accorded  supplemental  protection 
during  non-working  hours. 

(b)  Confidential  matter  while 
unattended  or  not  in  use  must  be  stored 
in  the  same  manner  as  SECRET  matter 


except  that  no  supplemental  protection 
is  required. 

(c)  •  •  • 

(2)  Combinations  must  be  changed  by 
a  person  authorized  access  to  the 
contents  of  the  container,  by  the  Fadlity 
Security  Officer,  or  his  or  her  designee. 
•        •        •        •        • 

(f)  Combinations  will  be  changed  only 
by  persons  authorized  access  to  Secret 
or  Confidential  National  Security 
Information  and/or  Restricted  Data 
depending  upon  the  matter  authorized 
to  be  stored  in  the  security  container. 

(g)  Posted  information.  Containers 
may  not  bear  external  maiiangs 
incUcating  the  level  of  classified  matter 
authorized  for  storage.  A  record  of  the 
names  of  persons  having  knowledge  of 
the  combination  must  be  posted  inside 
the  container. 

(h)  End  of  day  security  checks. 

(1)  Fadhties  that  store  classified 
matter  shall  establish  a  system  of 
seciuity  checks  at  the  close  of  each 
working  day  to  ensure  that  all  classified 
matter  and  seciuity  repositories  have 
been  appropriately  secured. 

(2)  Facilities  operating  with  multiple 
work  shifts  shall  perform  the  seciuity 
checks  at  the  end  of  the  last  woridng 
shift  in  which  classified  matter  had 
been  removed  from  storage  for  use.  The 
checks  are  not  required  during 
continuous  24-hoiu'  operations. 

(i)  Unattended  security  container 
foimd  opened.  If  an  unattended  security 
container  housing  classified  matter  is 
foimd  imlocked,  the  custodian  or  an 
alternate  must  be  notified  immediately. 
Also,  the  container  must  be  seciued  by 
protective  personnel.  An  effort  must  be 
made  to  determine  if  the  contents  were 
compromised  not  later  than  the  next 
day. 

(j)*  '  • 

(1)  A  key  and  lock  custodian  shall  be 
appointed  to  ensiire  proper  custody  and 
handling  of  keys  and  locks  used  for 
protection  of  classified  matter; 
***** 

(6)  Keys  and  spare  locks  must  be 
proteded  equivalent  to  the  level  of 
classified  matter  involved; 

(7)  Locks  must  be  changed  or  rotated 
at  least  every  12  months,  and  must  be 
replaced  after  loss  or  compromise  of 
their  operable  keys;  and 

53.  Section  95.27  is  revised  to  read  as 
follows:  ' 

§9&27    Protection  while  in  use. 

While  in  use,  classified  matter  must 
be  imder  the  dired  control  of  an 
authorized  individual  to  preclude 
physical,  audio,  and  visual  access  by 
persons  who  do  not  have  the  prescribed 
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access  authorization  or  other  written 
CSA  disclosure  authorization  (see 
§  95.36  for  additional  information 
concerning  disclosure  authorizations). 

54.  In  §  95.29.  paragraphs  (a),  (c)(2). 
and  (c)(4)  are  revised  to  read  as  follows: 

§  95.29    Establishment  of  restricted  or 
closed  areas. 

(a)  If,  because  of  its  nature,  sensitivity 
or  importance,  classified  matter  cannot 
otherwise  be  effectively  controlled  in 
accordance  with  the  provisions  of 
§§  95.25  and  95.27,  a  Restricted  or 
Closed  area  must  be  established  to 
protect  this  matter. 

•  •        •      '  •        • 

(2)  Access  must  be  limited  to 
authorized  persons  who  have  an 
appropriate  security  clearance  and  a 
need-to-know  for  the  classified  matter 
within  the  area.  Persons  without  the 
appropriate  level  of  clearance  and/or 
need-to-know  must  be  escorted  at  all 
times  by  an  authorized  person  where 
inadvertent  or  unauthorized  exposure  to 
classified  information  cannot  otherwise 
be  effectively  prevented. 

•  •        *        •        • 

(4)  Open  shelf  or  bin  storage  of 
classified  matter  in  Closed  Areas 
requires  CSA  approval.  Only  areas 
protected  by  an  approved  intrusion 
detection  system  will  qualify  for 
approval. 

55.  In  §95.33.  paragraph  (f)  is  revised 
to  read  as  follows: 

S95^    Security  education. 

***** 

(f)  Re&esher  Briefings.  The  licensee  or 
other  facility  shall  conduct  refresher 
briefings  for  all  cleared  employees  every 
3  years.  As  a  minimum,  the  refresher 
briefing  must  reinforce  the  information 
provided  during  the  initial  briefing  and 
inform  employees  of  appropriate 
changes  in  security  regulations.  This 
requirement  may  be  satisfied  by  use  of 
audio/video  materials  and/or  by  issuing 
written  materials. 
***** 

56.  A  new  §  95.34  is  added  to  read  as 
follows: 

§95.34    Control  of  visitors. 

(a)  Uncleared  visitors.  Licensees, 
certificate  holders,  or  others  subject  to 
this  part  shall  take  measures  to  preclude 
access  to  classified  information  by 
imcleared  visitors. 

(b)  Foreign  visitors.  Licensees, 
certificate  holders,  or  others  subject  to 
this  part  shall  take  measiu«s  as  may  be 
necessary  to  preclude  access  to 
classified  information  by  foreign 
visitors.  The  licensee,  certificate  holder, 


or  others  shall  retain  records  of  visits  for 
5  years  beyond  the  date  of  the  visit. 

57.  In  §  95.36,  paragraphs  (a),  (c),  and 
(d)  are  revised  to  read  as  follows: 

§  95.36    Access  by  representatives  of  the 
Intematlonai  Atomic  Energy  Agency  or  by 
participants  in  otiMr  international 
agreements. 

(a)  Based  upon  written  disclosure 
authorization  from  the  NRC  Division  of 
Facilities  and  Security  that  an 
individual  is  an  authorized 
representative  of  the  International 
Atomic  Energy  Agency  (IAEA)  or  other 
international  organization  and  that  the 
individual  is  authorized  to  make  visits 
or  inspections  in  accordance  with  an 
established  agreement  with  the  United 
States  Government,  a  Ucensee, 
certificate  holder,  or  other  pereon 
subject  to  this  part  shall  permit  the 
individual  (upon  presentation  of  the 
credentials  specified  in  §  75.7  of  this 
chapter  and  any  other  credentials 
identified  in  the  disclosiue 
authorization)  to  have  access  to  matter 
classified  as  National  Seciuity 
Information  that  is  relevant  to  the 
conduct  of  a  visit  or  inspection.  A 
disclosure  authorization  under  this 
section  does  not  authorize  a  licensee, 
certificate  holder,  or  other  person 
subject  to  this  part  to  provide  access  to 
Restricted  Data. 
***** 

(c)  In  accordance  with  the  specific 
disclosure  authorization  provided  by 
the  Division  of  Facilities  and  Security, 
licensees  or  other  persons  subject  to  this 
part  are  authorized  to  release  (i.e., 
transfer  possession  of)  copies  of 
docimients  that  contain  classified 
National  Security  Information  directly 
to  IAEA  inspectors  and  other 
representatives  officially  designated  to 
request  and  receive  classified  National 
Security  Information  documents.  These 
docimients  must  be  marked  specifically 
for  release  to  L\EA  or  other 
international  organizations  in 
accordance  with  instructions  contained 
in  the  NRC's  disclosure  authorization 
letter.  Licensees  and  other  persons 
subject  to  this  part  may  also  forward 
these  dociunents  through  the  NRC  to  the 
international  organization's 
headquarters  in  accordance  with  the 
NRC  disclosing  authorization.  Licensees 
and  other  persons  may  not  reproduce 
documents  containing  classified 
National  Security  Information  except  as 
provided  in  §  95.43. 

(d)  Records  regarding  these  visits  and 
inspections  must  be  maintained  for  5 
years  beyond  the  date  of  the  visit  or 
inspection.  These  records  must 
specifically  identify  each  document 
released  to  an  authorized  representative 


and  indicate  the  date  of  the  release. 
These  records  must  also  identify  (in 
such  detail  as  the  Division  of  Facilities 
and  Security,  by  letter,  may  require)  the 
categories  of  documents  that  the 
authorized  representative  has  had 
access  and  the  date  of  this  access.  A 
licensee  or  other  person  subject  to  this 
part  shall  also  retain  Division  of 
Facilities  and  Security  disclosure 
authorizations  for  5  years  beyond  the 
date  of  any  visit  or  inspection  when 
access  to  classified  information  was 
permitted. 

*  *        •        •        • 

58.  In  §  95.37.  paragraph  (c)(l)(iv)  is 
removed  and  paragraphs  (c)(l)(i)  and 
(h)(2)  are  revised  to  read  as  follows: 

§95.37    Ciassification  and  preparation  of 
documents. 

*  •        *        •        * 

(c)*  •  * 

(!)••• 

(i)  Derivative  classifications  of 
classified  National  Security  Information 
must  contain  the  identity  of  the  source 
document  or  the  classification  guide, 
including  the  agency  and  office  of 
origin,  on  the  "Derived  From"  line  and 
its  classification  date.  If  more  than  one 
source  is  cited,  the  "Derived  From"  line 
should  indicate  "Multiple  Sources." 
The  derivative  classifier  ^all  maintain 
the  identification  of  each  source  with 
the  file  or  record  copy  of  the 
derivatively  classified  document. 

*  •        *        *       • 

(h)*  •  • 

(2)  In  the  event  of  a  question 
regarding  classification  review,  the 
holder  of  the  information  or  the 
authorized  classifier  shall  consult  the 
NRC  Division  of  Facilities  and  Security. 
Information  Security  Branch,  for 
assistance. 
***** 

59.  In  §  95.39.  paragraphs  (b)(3)  and 
(c)(2)  are  revised  to  read  as  follows: 

§  95.39    External  transmission  of  classified 
matter.' 

*  *        *        •        • 

(b)*  •  * 

(3)  The  outer  envelope  or  v««pper 
must  contain  the  addressee's  classified 
mailing  address.  The  outer  envelope  or 
wrapper  may  not  contain  any 
classification,  additional  marking  or 
other  notation  that  indicate  that  Uie 
enclosed  document  contains  classified 
information.  The  Classified  Mailing 
Address  shall  be  uniquely  designated 
for  the  receipt  of  classified  information. 
The  classified  shipping  address  for  the 
receipt  of  material  (e.g.,  equipment) 
should  be  different  from  the  classified 
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mailing  address  for  the  receipt  of 
classified  documents. 

•  «        •        •        * 

(c)*  •  • 

(2)  Confidential  matter  may  be 
transported  by  one  of  the  methods  set 
forth  in  paragraph  (c)(l]  of  this  section, 
by  U.S.  express  or  certified  mail. 
Express  or  certified  mail  may  be  \ised  in 
transmission  of  Confidential  docimients 
to  Puerto  Rico  or  any  United  States 
territory  or  possession. 
»        »        »        *        » 

60.  In  §  95.45,  paragraph  (a)  is  revised 
to  read  as  follows: 

$95.45   Cttanges  hi  classiflcation. 

(a)  Documents  containing  classified 
National  Security  Information  must  be 
downgraded  or  declassified  as 
authorized  by  the  NRC  classification 
guides  or  as  determined  by  the  NRC. 
Requests  for  downgrading  or 
declassifying  any  NRC  classified 
information  shoiild  be  forwarded  to  the 
NRC  Division  of  Facilities  and  Security, 
Office  of  Administration.  Washington. 
DC  20555-0001.  Requests  for 
downgrading  or  declassifying  of 
Restricted  Data  will  be  forwarded  to  the 
NRC  Division  of  Facilities  and  Security 
for  coordination  with  the  Department  of 
Energy. 

•  *        *        •        • 

-61.  Section  95.47  is  revised  to  read  as 
follows: 

f  96.47    DestnictfcHi  of  matter  containing 
elassiflad  infonnatlon. 

Dociunents  containing  classified 
information  may  be  destroyed  by 
bumii^.  pulping,  or  another  method 
that  ensiues  complete  destruction  of  the 
information  that  they  contain.  The 
method  of  destruction  must  preclude 
recognition  or  reconstruction  of  the 
classified  information.  Any  doubts  on 
methods  should  be  referred  to  the  CSA. 

62.  Section  95.53  is  revised  to  read  as 
follows: 

$95.53   Tennination  of  facility  ciearance. 

(a)  If  the  need  to  use,  process,  store, 
reproduce,  transmit,  transport,  or 
handle  classified  matter  no  longer 
exists,  the  faciUty  clearance  will  be 
terminated.  The  facility  may  deliver  all 
dociunents  and  matter  containing 
classified  information  to  the 
Commission,  or  to  a  person  authorized 
to  receive  them,  or  must  destroy  all 
classified  dociunents  and  matter.  In 
either  case,  the  facility  shall  submit  a 
certification  of  nonpossession  of 
classified  information  to  the  NRC 
Division  of  Facihties  and  Seciuity 
within  30  days  of  the  termination  of  the 
facility  clearance. 


(b)  In  any  instance  where  a  facility 
clearance  has  been  terminated  based  on 
a  determination  of  the  CSA  that  further 
possession  of  classified  matter  by  the 
facility  would  not  be  in  the  interest  of 
the  national  security,  the  facility  shall, 
upon  notice  from  the  CSA,  dispose  of 
classified  documents  in  a  manner 
specified  by  the  CSA. 

63.  Section  95.57  is  revised  to  read  as 
follows: 

$95.57    Reports. 

Each  licensee  or  other  p>erson  having 
a  facility  clearance  shall  report  to  the 
CSA  and  the  Regional  Administrator  of 
the  appropriate  NRC  Regional  Office 
listed  in  10  CFR  part  73,  appendix  A: 

(a)  Any  alleged  or  suspected  violation 
of  the  Atomic  Energy  Act,  Espionage 
Act,  or  other  Federal  statutes  related  to 
classified  information  (e.g..  deliberate 
disclosure  of  classified  information  to 
persons  not  authorized  to  receive  it. 
theft  of  classified  information). 
Incidents  such  as  this  must  be  reported 
within  1  hour  of  the  event  followed  by 
written  confirmation  within  30  days  of 
the  incident;  and 

(b)  Any  infractions,  losses, 
compromises,  or  possible  compromise 
of  classified  information  or  classified 
dociunents  not  falling  within  paragraph 
(a)  of  this  section.  Incidents  such  as 
these  must  be  entered  into  a  written  log. 
A  copy  of  the  log  must  be  provided  to 
the  NRC  on  a  monthly  basis.  Details  of 
security  infractions  including  corrective 
action  taken  must  be  available  to  the 
CSA  upon  request. 

(c)  In  addition.  NRC  requires  records 
for  all  classification  actions  (documents 
classified,  declassified,  or  downgraded) 
to  be  submitted  to  the  NRC  Division  of 
Facilities  and  Security.  These  may  be 
submitted  either  on  an  "as  completed" 
basis  or  monthly.  The  information  may 
be  submitted  either  electronically  by  an 
on-line  system  (NRC  prefers  the  use  of 

a  dial-in  automated  system  connected  to 
the  Division  of  Facilities  and  Security) 
or  by  paper  copy  using  NRC  Form  790. 

Dated  at  Rodcville.  MD,  this  22nd  day  of 
March,  1999. 

For  the  Nuclear  Regulatory  Commission. 
William  D.Tnven. 
Executive  Director  for  Operations. 
(FR  Doc  99-7842  Filed  3-31-9^8:45  am) 
MLLMQ  CODE  TSW-OI-P  y' 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  330 
raN3064-AC16 

Deposit  Insurwice  Regulations;  Joint 
Accounts  and  "Payable-on-Death" 
Accounts 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
action:  Final  rule. 

SUtMARY:  The  FDIC  is  amending  its 
regulations  governing  the  insurance 
coverage  of  joint  ownership  accounts 
and  revocable  trust  (or  payable-on- 
death)  accounts.  The  amendments  are 
almost  identical  to  the  amendments 
proposed  by  the  FDIC  in  July  1998;  they 
supplement  other  revisions  that  became 
efiiective  in  July.  The  purpose  of  the 
amendments  is  to  increase  the  public's 
understanding  of  the  insurance  rules 
through  simplification. 

The  final  rule  makes  three  changes  to 
the  deposit  insurance  regulations.  First, 
it  eliminates  step  one  of  the  two-step 
process  for  determining  the  insurance 
coverage  of  joint  accounts.  Second,  it 
changes  the  insurance  coverage  of 
"payable-on-death"  accounts  by  adding 
parents  and  siblings  to  the  list  of 
"qualifying  beneficiaries".  Third,  it 
makes  certain  technical  amendments  to 
the  FDIC's  rules  regarding  the  coverage 
of  accounts  held  by  agents  or 
fiduciaries. 

DATES:  Effective  April  1. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  L.  Hencke,  Counsel.  (202) 
898-8839.  or  Joseph  A.  DiNuzzo. 
Counsel.  (202)  898-7349,  Legal 
Division,  Federal  Deposit  Insurance 
Corporation.  550  17th  Street,  NW, 
Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

L  Simplifying  the  Insurance 
Regulations 

Federal  deposit  insurance  plays  a 
critical  role  in  assuring  stability  and 
public  confidence  in  the  nation's 
financial  system.  Deposit  insurance 
cannot  play  this  role,  however,  unless 
the  rules  governing  the  application  of 
the  $100,000  insurance  Umit  are 
understood  by  depositors. 
Misunderstandings  can  lead  to  a  loss  of 
depositors'  funds  with  a  resulting  loss  of 
public  confidence. 

Unfortunately,  some  of  the  FDIC's 
insurance  rules  have  been  widely 
misunderstood.  See  63  FR  38521  (July 
17. 1998).  This  confusion  prompted  the 
FDIC  lo  initiate  a  simplification  effort. 
As  a  result  of  that  effort,  the  FDIC  issued 
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a  final  rule,  eHiective  July  1, 1998,  to 
"clarify  and  simplify"  the  FDIC's 
deposit  insurance  regulations.  See  63  FR 
25750  (May  11, 1998).  The  final  rule 
made  numerous  technical  and 
substantive  amendments  to  the 
insurance  regulations,  including  the  use 
of  plainer  language  and  examples.  To 
further  simplify  and  clarify  the  deposit 
insurance  rules,  in  July  1998,  the  FDIC 
published  a  proposed  rule  to  amend  the 
regulations  dealing  with  joint  accoimts 
and  "payable-on-death"  (or  POD) 
accounts.  See  63  FR  38521  (July  17, 
1998).  The  proposed  rule  is  described  in 
detail  below. 

n.  The  Proposed  Rule 

A.  Joint  Accounts 

Under  the  FDIC's  insurance  rules, 
qualifying  joint  accounts  are  insured 
separately  &t>m  any  single  ownership 
accounts  maintained  by  the  co-owners 
at  the  same  insured  depository 
institution.  See  12  CFR  330.9(a).  A  joint 
account  is  a  "qualifying"  joint  account 
if  it  satisfies  certain  requirements:  (1) 
The  co-owners  must  be  natural  persons; 
(2)  each  co-owner  must  personally  sign 
a  deposit  accoimt  signature  card;  and  (3) 
the  withdrawal  rights  of  the  co-owners 
must  be  equal.  See  12  CFR  330.9(c)(1). 
The  requirement  involving  signature 
cards  is  inapplicable  if  the  account  at 
issue  is  a  certificate  of  deposit,  a  deposit 
obligation  evidenced  by  a  negotiable 
instrument,  or  an  accouut  maintained 
for  the  co-owners  by  an  agent  or 
custodian.  See  12  CFR  330.9(c)(2). 

Assuming  these  requirements  are 
satisfied,  the  ciurent  rules  (i.e.,  the  rules 
in  effect  prior  to  the  effective  date  of 
this  final  rule)  provide  that  the  $100,000 
insurance  limit  shall  be  applied  in  a 
two-step  process.  First,  all  joint 
accoimts  owned  by  the  same 
combination  of  persons  at  the  same 
insiued  depository  institution  are  added 
together  and  insured  to  a  limit  of 
$100,000.  Second,  the  interests  of  each 
person  in  all  joint  accounts,  whether 
owned  by  the  same  or  some  other 
combination  of  persons,  are  added 
together  and  insured  to  a  limit  of 
$100,000.  See  12  CFR  330.9(b). 

The  two-step  process  for  insiuing 
joint  accounts  has  been  misimderstood 
by  bank  employees  as  well  as 
depositors.  This  widespread  confusion 
has  resulted  in  the  loss  by  some 
depositors  of  significant  sums  of  money. 
For  example,  at  one  failed  depository 
institution,  three  individuals  held  three 
joint  accoimts  (and  no  other  types  of 
accounts).  The  interest  of  each 
individual  was  less  than  $100,000.  The 
individuals  chose  to  place  all  of  their 
funds  in  joint  accounts  so  that  each  of 


them  would  have  access  to  the  money 
in  the  event  of  an  emergency  or  sudden 
illness.  When  the  institution  failed,  step 
one  of  the  two-step  process  required  the 
aggregation  of  the  three  joint  accounts. 
The  amount  in  excess  of  $100,000  was 
uninsured. 

In  this  example,  all  of  the  funds 
owned  by  the  three  joint  owners  could 
have  been  insured  if  the  funds  had  been 
held  in  individual  accounts  as  opposed 
to  joint  accounts.  Thus,  the  depositors 
did  not  suffer  a  loss  because  they  placed 
too  much  money  in  a  single  depository 
institution  that  failed.  Rather,  they 
suffered  a  loss  simply  because  they 
misunderstood  the  FDIC's  regulations. 
See  also  Sekula  v.  FDIC.  39  F.3d  448  (3d 
Cir.  1994). 

In  order  to  simplify  the  coverage  of 
joint  accounts,  the  FDIC  proposed  to 
eliminate  the  first  step  of  the  two-step 
process. 

B.  POD  Accounts 

Under  the  current  rules  (i.e.,  the  rules 
in  effect  prior  to  the  effective  date  of 
this  final  rule),  qualifying  revocable 
trust  (or  POD)  accounts  are  insured 
separately  from  any  other  types  of 
accoimts  maintained  by  either  the 
owner  or  the  beneficiaries  at  the  same 
insured  depository  institution.  See  12 
CFR  330.10(a).    ■ 

A  POD  account  is  a  "qualifying"  POD 
account  if  it  satisfies  certain 
requirements:  (1)  The  beneficiaries  must 
be  the  spouse,  children  or  grandchildren 
of  the  owner;  (2)  the  beneficiaries  must 
be  specifically  named  in  the  deposit 
account  records;  (3)  the  title  of  the 
account  must  include  a  teijn  such  as  "in 
trust  for"  or  "payable-on-death  to"  (or 
any  acronym  therefor);  and  (4)  the 
intention  of  the  owner  of  the  account  (as 
evidenced  by  the  account  title  or  any 
accompanying  revocable  trust 
agreement)  must  be  that  the  funds  shall 
belong  to  the  named  beneficiaries  upon 
the  owner's  death.  If  the  account  has 
been  opened  pursuant  to  a  formal 
"hving  trust"  agreement,  the  fourth 
requirement  means  that  the  agreement 
must  not  place  any  conditions  upon  the 
interests  of  the  beneficiaries  that  might 
prevent  the  beneficiaries  (or  their  estates 
or  heirs)  fi'om  receiving  the  funds 
following  the  death  of  the  owner.  Such 
conditions  are  known  as  "defeating 
contingencies". 

Assuming  these  requirements  are 
satisfied,  the  $100,000  insurance  limit  is 
not  applied  on  a  "per  owner"  basis. 
Rather,  the  $100,000  insurance  limit  is 
applied  on  a  "per  beneficiary"  basis  to 
all  POD  accounts  owned  by  the  same 
person  at  the  same  insured  depository 
institution.  For  example,  a  POD  account 
owned  by  one  person  would  be  insured 


up  to  $500,000  if  the  account  names  five 
qualifying  beneficiaries. 

If  one  of  the  named  beneficiaries  of  a 
POD  account  is  not  a  quatifying 
beneficiary,  the  funds  corresponding  to 
that  beneficiary  are  treated  for  insurance 
purposes  as  single  own^^hip  funds  of 
the  ovraer  (i.e.,  the  account  holder).  In 
other  words,  they  are  aggregated  with 
any  funds  in  any  single  ownership 
accounts  of  the  owner  and  insured  to  a 
limit  of  $100,000.  See  12  CFR  330.10(b). 

On  a  number  of  occasions,  depositors 
have  lost  money  upon  the  failure  of  an 
insured  depository  institution  because 
they  believed  that  POD  accounts  are 
insured  on  a  simple  "per  beneficiary"  or 
"per  family  member"  basis.  They  did 
not  understand  the  difference  between 
qualifying  beneficiaries  and  non- 
qualifying beneficiaries.  Typically,  in 
such  cases,  the  named  beneficiary  has 
been  a  parent  or  sibling.  In  the  absence 
of  a  qualifying  beneficiary,  the  POD 
account  has  been  aggregated  with  the 
owner's  single  ownership  accounts. 

In  response  to  such  cases,  the  FDIC 
proposed  adding  siblings  and  parents  to 
the  list  of  qualifying  beneficiaries.  The 
purpose  of  this  proposal  was  to  protect 
most  depositors  who  misunderstand  the 
rules  governing  POD  accounts  without 
abandoning  the  basic  concept  that 
insurance  for  such  accounts  is  provided 
up  to  $100,000  on  a  "per  qualifying 
beneficiary"  basis. 

m.  The  Final  Rule 

The  FDIC  received  forty-one 
comments  on  the  proposed  rule.  The 
commenters  can  be  divided  into  five 
categories:  depository  institutions  (25); 
banking  trade  associations  (9);  bank 
holding  companies  (3);  individuals  (3); 
and  other  (1)  (a  computer  software 
company).  Of  these  comments,  the  vast 
majority  supported  the  proposed 
amendments.  Only  two  comments  were 
critical  of  the  proposed  amendments. 

The  typical  comment  on  the  joint 
account  revision  praised  the  FDIC  for 
pcopdsing  to  eliminate  the  "most 
confusing  and  misunderstood"  part  of 
the  ciurent  insurance  regulations.  The 
most  pervasive  comment  on  the  POD 
account  revision  was  that  the 
amendment  to  add  parents  and  siblings 
as  qualified  beneficiaries  has  been  "long 
overdue". 

Of  the  two  critical  comments,  one 
suggested  that  the  FDIC  lacks  the 
authority  to  eliminate  step  one  of  the 
two-step  process  for  insuring  joint 
accoimts.  In  the  commenter's  opinion, 
the  elimination  of  step  one  would 
violate  the  statutory  mandate  that  the 
FDIC— in  applying  the  $100,000 
insurance  limit — ^must  "aggregate  the 
amounts  of  all  deposits  in  the  insured 
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depository  institution  which  are 
maintained  by  a  depositor  in  the  same 
capacity  and  the  same  right  for  the 
benefit  of  the  depositor*  *  *."  12 
U.S.C.  1821(a)(1)(C).  Specifically,  the 
commenter  argued  that  an  account  held 
by  a  particular  combination  of  co- 
owners  represents  a  single  "right  and 
capacity",  hi  other  words,  under  this 
argument,  the  combinations  of  co- 
owners — and  not  the  individual 
persons — are  the  "depositors"  of  joint 
accounts.  Therefore,  such  an  account 
cannot  be  insured  for  more  than  the 
statutory  insiuance  limit  of  $100,000  (as 
prescribed  by  step  one). 

Hie  argument  above  is  consistent 
with  the  FDICs  approach  toward 
insuring  joint  accounts  prior  to  1967.  It 
is  inconsistent,  however,  writh  the 
FDICs  creation  in  1967  of  step  two  of 
the  two-step  process.  See  32  FR 10408 
Quly  14, 1967).  Under  step  two,  the 
FDIC  has  treated  the  individual  persons 
as  the  "depositors".  Nothing  in  die 
Federal  D^osit  Insurance  Act  precludes 
this  longstandins  iaterpretation. 

Through  the  elimination  of  ste^  one. 
the  regulations  provide  a  simple 
$100,000  insurance  limit  for  me  interest 
of  each  person  (a  depositor)  in  all  joint 
accounts  (an  owner^p  ri^t  and 
capacity).  The  FDIC  beUeves  that  this 
result  will  be  consistent  with  the 
statutory  limit  of  $100,000  for  "the 
amounts  of  all  deposits  in  the  insured 
depository  institution  which  are 
maintained  by  a  depositor  in  the  same 
capacity  and  the  same  right  *  *  *."  12 
U.S.C.  1821(a)(1)(C).  Moreover,  as 
recognized  by  the  vast  majority  of 
commenters,  this  result  will  be  much 
easier  to  understand  than  the  two-step 
process.  Accordingly,  the  Board  has 
decided  to  adopt  the  proposed 
elimination  of  step  one. 

As  a  result  of  tms  final  rule,  the 
maximum  insurance  coverage  of  a 
particular  joint  account  (or  group  of 
joint  accoimts  owned  by  the  same 
combination  of  persons)  will  no  longer 
be  $100,000.  In  the  case  of  a  joint 
accoimt  of  $200,000  owned  by  two 
persons,  for  example,  the  maximum 
coverage  will  increase  from  $100,000  to 
$200,000  (or  $100,000  for  the  interest  of 
each  owner).  The  maximum  coverage 
that  any  one  person  can  obtain  for  his/ 
her  interests  in  all  quahfying  joint 
accounts,  however,  vrill  remain 
$100,000. 

The  second  critical  comment  argued 
that  the  proposed  amendments  would 
not  accomplish  the  objective  of 
simplifying  the  regulations.  In  the  case 
of  the  elimination  of  step  one  of  the 
two-step  process  for  insuring  joint 
accounts  (discussed  above),  this 
argument  is  unfounded.  As  recognized 


by  the  vast  majority  of  commenters.  a 
one-step  process  is  simpler  than  a  two- 
step  process.  In  the  case  of  the  POD 
account  amendment,  the  argument  is 
stronger  because  the  amendment  will 
not  eliminate  the  concept  of  "quahfying 
beneficiaries".  By  adding  parents  and 
siblings  to  the  li^  of  "qualifying 
beneficiaries",  however,  the  amendment 
will  reduce  the  number  of  cases  in 
which  a  depositor's  confusion  results  in 
a  loss  of  funds.  In  other  words,  the 
amendment  may  not  eliminate 
confusion  but  will  protect  most 
depositors  bom  the  negative 
consequences  of  such  confusion.  For 
this  reason,  the  Board  has  decided  to 
adopt  the  proposed  amendment.  Unlike 
the  proposed  rule,  the  final  rule  defines 
the  terms  "parents",  "brothers"  and 
"sisters". 

The  subject  of  "living  trust"  accounts 
should  be  mentioned.  A  "Uving  trust" 
account  is  a  POD  accoimt  opened 
pursuant  to  a  formal  "living  trust" 
agreement.  By  e^opanding  the  list  of 
"qualifying  beneficiaries",  the  final  rule 
will  not  remove  the  compUcated 
methodology  for  determining  the 
insurance  coverage  of  such  accounts. 
This  methodology  requires  a 
detennination  as  to  whether  the  interest 
of  each  beneficiary  is  subject  to  any 
conditions  or  contingencies  (referred  to 
by  the  FDIC  as  defeating  contingencies) 
that  might  prevent  the  beneficiary  fitim 
receiving  his/her  share  of  funds 
following  the  death  of  the  owner.  Most 
"living  trust"  agreements  include 
defeating  contingencies.  As  a  residt. 
most  "Uving  trust"  accounts  are 
classified  by  the  FDIC  for  insurance 
purposes  as  single  ownership  accounts. 
In  other  words,  the  account  is 
aggregated  with  any  single  ownership 
accounts  of  the  ovmer  at  the  same 
depository  institution  and  insured  to  a 
Umit  of  only  $100,000.  See  12  CFR 
330.10(f). 

IV.  Technical  Amendmoits 

Under  the  FDICs  rules  regarding  the 
insurance  coverage  of  accoimts  held  by 
agents  or  fiduciaries,  the  funds  ih  such 
accoimts  are  insured  to  the  same  extent 
as  if  deposited  in  the  names  of  the 
principals.  See  12  CFR  330.7(a).  In  other 
words,  the  insurance  coverage  "passes 
throu^"  the  agent  or  custodian  to  the 
principal  or  actual  owner.  The  account 
will  not  be  entitled  to  such  "pass- 
through"  coverage,  however,  unless  the 
agency  or  fiduciary  relationship  is 
disclosed  in  the  deposit  account 
records.  See  12  CFR  330.5(b). 

Hie  necessity  of  disclosing  fiduciary 
relationships  in  the  accoimt  records  has 
been  referred  to  as  a  "recordkeeping 
requirement"  in  the  insurance 


regulations.  The  term  "recordkeeping 
requirement"  may  suggest  to  some 
depository  institutions  that  they  possess 
an  affirmative  duty  to  collect 
information  regarding  fiduciary 
relationships.  In  fact,  no  such  duty 
exists.  For  this  reason,  the  FDIC  has 
decided  to  rephrase  certain  sections  of 
the  regulations. 

The  final  rule  removes 
"recordkeeping  requirements"  fitim  the 
section  heading  at  12  CFR  330.5  and  the 
paragraph  headings  at  12  CFR  330.5(b) 
and  12  CFR  330.5(b)(4).  Also,  the  term 
is  removed  from  12  CFR  330.14(a). 

The  paragraph  at  12  CFR  330.5(b)(1) 
provides  that  no  claim  for  insurance 
coverage  based  on  a  fiduciary 
relationship  will  be  recognized  unless 
the  fiduciary  relationship  is  disclosed  in 
the  account  records.  The  final  rule 
revises  this  paragraph  so  as  to  remove 
any  suggestion  that  depository 
institutions  are  subject  to  reporting 
requirements  with  respect  to  accoimts 
held  by  agents  or  fiduciaries. 
Specifically,  the  final  rule  changes 
language  resembling  a  command 
directed  at  depository  institutions 
("[t]he  'deposit  account  records'  •  •  • 
of  an  insured  depository  institution 
must  expressly  disclose  •  •  •  the 
existence  of  any  fiduciary  relationship") 
to  a  statement  describing  the 
consequences  of  failing  to  disclose  a 
fiduciary  relationship  ("[t]he  FDIC  will 
recognize  a  claim  for  insurance  coverage 
based  on  a  fiduciary  relationship  only  if 
the  relationship  is  expressly  disclosed 

These  amendments  are  technical. 
Their  sole  purpose  is  clarification.  For 
this  reason,  the  Board  finds  "good 
cause"  for  adopting  these  amendments 
without  the  rulemaking  procedures 
generally  required  by  the 
Administrative  Procedure  Act.  See  5 
U.S.C.  553.  Inasmuch  as  this 
amendment  will  have  no  effact  upon  the 
operation  of  the  insurance  regulations, 
these  procedures  are  unnecessary. 

V.  ECfective  Date 

The  Administrative  Procedure  Act 
generally  requires  the  pubhcation  of  a 
substantive  rule  at  least  thirty  days 
before  its  efiactive  date.  One  of  the 
exceptions  is  for  "good  cause".  5  U.S.C 
553(d).  In  the  case  of  this  final  rule,  the 
Boaid  finds  "good  cause"  to  make  the 
amendments  effective  immediately 
upon  pubhcation  in  the  Federal 
Register.  "Good  cause"  exists  because 
the  amendments  will  not  prejudice  any 
depositor  or  depository  institution.  On 
the  contrary,  the  amendments  will 
result  in  increased  insurance  coverage 
for  some  depositors  who  may 
misunderstand  the  current  rules  (for 
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example,  two  individuals  with  a 
qualifying  joint  account  of  $200,000;  or 
an  individual  who  has  named  a  sibling 
as  the  beneficiary  of  a  POD  accoimt).  By 
making  the  amendments  effective 
immediately,  the  Board  will  protect 
depositors  of  any  FDIC-insured 
instituti(His  that  may  fail  within  the 
thirty-day  period  following  publication. 

With  certain  exceptions,  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(Public  Law  103-325)  provides  that  the 
federal  banking  agencies  may  not 
impose  new  regulatory  reporting 
requirements  on  insiired  depository 
institutions  except  on  the  first  day  of  a 
calendar  quarter  after  the  date  of 
publication.  See  12  U.S.C.  4802(b).  This 
rule  is  inapplicable  because  the  final 
rule  imposes  no  reporting,  disclosure  or 
other  new  requirements  on  insured 
depository  institutions. . 

VI.  Paperwork  Reduction  Act 

The  final  rule  will  simplify  the  FDIC's 
deposit  insurance  regulations  governing 
joint  accounts  and  POD  accounts.  It  will 
not  involve  any  collections  of 
information  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.]. 
Consequently,  no  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Vn.  Regulatory  Flexibility  Act 

The  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  The 
amendments  to  the  deposit  insurance 
rules  will  apply  to  all  FDIC-insured 
depository  institutions  and  will  impose 
no  new  reporting,  recordkeeping  or 
other  compliance  requirements  upon 
those  entities.  Accordingly,  the  Act's 
requirements  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  are 
not  applicable. 

Vm.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Office  of  Management  and  Budget 
has  determined  that  the  final  rule  is  not 
a  "ma)or  rule"  within  the  meaning  of 
the  relevant  sections  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA)  (5  U.S.C. 
801  et  seq.].  As  required  by  SBREFA, 
the  FDIC  will  file  the  appropriate 
reports  with  Congress  and  the  General 
Accounting  Office  so  that  the  final  rule 
may  be  reviewed. 

List  of  Subjects  in  12  CFR  Part  330 

Bank  deposit  insurance.  Banks, 
banlung.  Reporting  and  recordkeeping 


requirements,  Savings  and  loan 
associations.  Trusts  and  trustees. 

The  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  hereby 
amends  part  330  of  chapter  III  of  title  12 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  330— DEPOSIT  INSURANCE 
COVERAGE 

1.  The  authority  citation  for  part  330 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1813(1),  1813(m), 
1817(i),  1818(q).  1819(Tenth),  1820(f), 
1821(a).  1822(c). 

2.  In  §  330.3,  paragraph  (h)  is  revised 
to  read  as  follows: 

§330.3    General  principles. 

***** 

(h)  Application  of  state  or  local  law  to 
deposit  insumnce  determinations.  In 
general,  deposit  insurance  is  for  the 
benefit  of  the  owner  or  owners  of  funds 
on  deposit.  However,  while  ownership 
imder  state  law  of  deposited  funds  is  a 
necessary  condition  for  deposit 
insurance,  ownership  imder  state  law  is 
not  sufficient  for,  or  decisive  in, 
determining  deposit  insurance  coverage. 
Deposit  insurance  coverage  is  also  a 
function  of  the  deposit  account  records 
of  the  insured  depository  institution  and 
of  the  provisions  of  this  part,  which,  in 
the  interest  of  imiform  national  rules  for 
deposit  insurance  coverage,  are 
controlling  for  purposes  of  determining 
deposit  insurance  coverage. 
***** 

3.  In  §  330.5,  the  section  heading  and 
paragraphs  (b)(1),  (b)(4)  heading,  and 
(b)(4)(i)  are  revised  to  read  as  follows: 

S  330.5    RecognitkNi  of  deposit  ownership 
and  fiduciary  relationships. 

***** 

(b)  Fiduciary  relationships — (1) 
Recognition.  The  FDIC  will  recognize  a 
claim  for  insurance  coverage  based  on  a 
fiduciary  relationship  only  if  the 
relationship  is  expressly  disclosed,  by 
way  of  specific  references,  in  the 
"deposit  accoimt  records"  (as  defined  in 
§  330.1(e))  of  the  insured  depository 
institution.  Such  relationships  include, 
but  are  not  limited  to,  relationships 
involving  a  trustee,  agent,  nominee, 
guardian,  executor  or  custodian 
piu^uant  to  which  funds  are  deposited. 
The  express  indication  that  the  account 
is  held  in  a  fiduciary  capacity  will  not 
be  necessary,  however,  in  instances 
where  the  FDIC  determines,  in  its  sole 
discretion,  that  the  titling  of  the  deposit 
accoimt  £md  the  underlying  deposit 
account  recc^ds  sufficiently  indicate  the 
existence  of  a  fiduciary  relationship. 
This  exception  may  apply,  for  example. 


where  the  deposit  account  title  or 
records  indicate  that  the  account  is  held 
by  an  escrow  agent,  title  company  or  a 
company  whose  business  is  to  hold 
deposits  and  securities  for  others. 

•  •        •        •        • 

(4)  Exceptions — (i)  Deposits  evidenced 
by  negotiable  instruments.  If  any  deposit 
obligation  of  an  insured  depository 
institution  is  evidenced  by  a  negotiable 
certificate  of  deposit,  negotiable  draft, 
negotiable  cashier's  or  officer's  check, 
negotiable  certified  check,  negotiable 
traveler's  check,  letter  of  credit  or  other 
negotiable  instrument,  the -FDIC  will 
recognize  the  owner  of  such  deposit 
obligation  for  all  purposes  of  claim  for 
insured  deposits  to  the  same  extent  as 
if  his  or  her  name  and  interest  were 
disclosed  on  the  records  of  the  insured 
depository  institution;  provided,  that 
the  instrument  was  in  fact  negotiated  to 
such  owner  prior  to  the  date  of  default 
of  the  insured  depository  institution. 
The  owner  must  provide  affirmative 
proof  of  such  negotiation,  in  a  form 
satisfactory  to  the  FDIC,  to  substantiate 
his  or  her  claim.  Receipt  of  a  negotiable 
instrument  directly  from  the  insured 
depository  institution  in  default  shall, 
in  no  event,  be  considered  a  negotiation 
of  said  instrument  for  purposes  of  this 
provision. 

*  •        *        •        • 

4.  In  §  330.9,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  330.9    Joint  ownership  accounts. 

***** 

(b)  Determination  of  insurance 
coverage.  The  interests  of  each  co-owner 
in  all  qualifying  joint  accounts  shall  be 
added  together  and  the  total  shall  be 
insured  up  to  $100,000.  (Example: 
"A&B"  have  a  qualifying  joint  accoimt 
with  a  balance  of  $60,000;  "A&C"  have 
a  qualifying  joint  account  with  a  balance 
of  $80,000;  and  "A&B&C"  have  a 
qualifying  joint  account  with  a  balance 
of  $150,000.  A's  combined  ownership 
interest  in  all  qualifying  joint  accounts 
would  be  $120,000  ($30,000  plus 
$40,000  plus  $50,000);  therefore,  A's 
interest  would  be  insured  in  the  amount 
of  $100,000  and  uninsured  in  the 
amount  of  $20,000.  B's  combined 
ownership  interest  in  all  qualifying  joint 
accounts  would  be  $80,000  ($30,000 
plus  $504)00);  therefore,  B's  interest 
would  be  fully  insured.  C's  combined 
ownership  interest  in  all  qualifying  joint 
accounts  would  be  $90,000  ($40,000 
plus  $50,000);  therefore,  C's  interest 
would  be  fully  insured.) 
***** 

5.  In  §  330.10,  paragraphs  (a)  and  (e) 
are  revised  to  read  as  follows: 
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f33ai0    RevocaMe  trust  accounts. 

(a)  Genercd  rule.  Fimds  owned  by  an 
individual  and  deposited  into  an 
account  with  respect  to  which  the 
owner  evidences  an  intention  that  upon 
his  or  hw  death  the  funds  shall  belong 
to  one  at  more  qualifying  beneficiaries 
shall  be  insured  in  the  amount  of  up  to 
$100,000  in  the  aggregate  as  to  each 
such  named  qualifying  beneficiary, 
separately  fit)m  any  oUier  accoimts  of 
the  owner  or  the  beneficiaries.  For 
piuposes  of  this  provision,  the  term 
"qualifying  beneficiaries"  means  the 
owner's  spouse,  child/children, 
grandchild/grandchildren,  parent/ 
parents,  brother/brothers  or  sister/ 
sisters.  (Example:  If  A  establishes  a 
qualifying  accoimt  payable  upon  death 
to  his  spouse,  sibling  and  two  children, 
assuming  compliance  with  the  rules  of 
this  provision,  the  accoimt  woidd  be 
insured  up  to  $400,000  separately  fit>m 
any  other  different  types  of  accounts 
either  A  or  the  beneficiaries  may  have 
with  the  same  depository  institution.) 
Accounts  covered  by  this  provision  are 
commonly  referred  to  as  tentative  or 
"Totten  trust"  accotmts,  "payable-on- 
death"  accounts,  or  revocable  trust 
accounts. 


(e)  Definition  of  "children", 
"grandchildren",  "parents",  "brothers" 
and  "sisters".  For  the  purpose  of 
establishing  the  qualifying  degree  of 
kinship  identified  in  paragraph  (a)  of 
this  section,  the  term  "children" 
includes  biological,  adopted  and  step- 
children of  the  owner.  The  term 
"grandchildren"  includes  biological, 
adopted  and  step-children  of  any  of  the 
owner's  cldldren.  The  term  "parents" 
includes  biological,  adoptive  and  step- 
parents of  the  owner.  The  term 
"brothers"  includes  full  brothers,  half 
brothers,  brothers  through  adoption  and 
step-brothers.  The  term  "sisters" 
includes  full  sisters,  half  sisters,  sisters 
through  adoption  and  step-sisters. 
•        *        •        •        • 

6.  In  §  330.14,  paragraph  (a)  is  revised 
to  read  as  follows: 

§330.14    Retkwnent  and  Other  employee 
benefit  plan  accounts. 

(a)  "Pass-through"  insurance.  Except 
as  provided  in  paragraph  (b)  of  this 
section,  any  deposits  of  an  employee 
benefit  plan  or  of  any  eligible  deferred 
compensation  plan  described  in  section 
457  of  the  Internal  Revenue  Code  of 
1986  (26  U.S.C.  457)  in  an  insured 
depository  institution  shall  be  insured 
on  a  "pass-through"  basis,  in  the 
amoimt  of  up  to  $100,000  for  the  non- 
contingent  interest  of  each  plan 


participant,  provided  that  the  rules 
prescribed  in  §  330.5  are  satisfied. 

•        •        *        •        • 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C,  this  23ni  day  of 
March,  1999. 

Federal  Deposit  Insurance  Corporation. 
Robert  E  Feldman, 
Executive  Secretary. 

(FR  Doc.  99-7736  Filed  3-31-99;  8:45  am] 
BlUJNa  CODE  tn*-«%-p 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-Nll4-166-^D;  Amandmant 
39-11099;  AD  M-07-14] 

RIN2120^AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-«)  Series 
Airplanes,  and  Model  MD~88  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-80  series 
airplanes,  and  Model  MD-88  airplanes, 
that  requires  a  one-time  inspection  to 
detect  corrosion  of  the  lug  bores  and  the 
surface  of  the  hinge  plates  of  the 
vertical-to-horizontal  stabilizer;  and 
corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
corrosion  of  the  lug  bores  and  the 
surface  of  the  hinge  plates  of  the 
vertical-to-horizontal  stabilizer, 
apparently  due  to  the  improper 
brushing  of  cadmium  on  the  hinge 
plates  during  manufacture.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  corrosion  of  the  lug 
bores  and  the  surface  of  the  hinge  plates 
of  the  vertical-to-horizontal  stabilizer, 
which  could  result  in  reduced  structural 
integrity  of  the  airplane. 
DATES:  Effective  May  6, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  6, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 


may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington:  or  at  the  FAA; 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard.  Lakewood.   ' 
Califomia;4»4t  the  Office  of  the  Federal 
'800  Nbrth  Capitol  Street,  NW.. 
suite  70t),W5smngton,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Bandley,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramoimt  Boulevard,  Lakewood, 
CaUfomia  90712-4137;  telephone  (562) 
627-5237;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-80  series 
airplanes,  and  Model  MD-88  airplanes 
was  published  in  the  Federal  Rioter 
on  June  26, 1998  (63  FR  34832).  That 
action  proposed  to  require  a  one-time 
inspection  to  detect  corrosion  of  the  lug 
bores  and  the  siuface  of  the  hinge  plates 
of  the  vertical-to-horizontal  stabilizer; 
and  corrective  actions,  if  necessary. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposed  Rule 

Two  commenters  support  the 
proposed  rule. 

Requests  To  Revise  Initial  Inspection 
Method 

Several  commenters  request  that  the 
FAA  reqiiire,  within  18  months,  an 
"external"  visual  inspection  for 
evidence  of  corrosion  of  the  hinge  plates 
with  fairings  removed.  If  corrosion  is 
foimd  during  the  "external"  visual 
inspection,  Uie  commenters  suggest  that, 
prior  to  further  flight,  the  one-time 
visual  inspection  specified  in  paragraph 
(a)  of  the.  proposed  AD  then  be 
accomplished.  If  no  corrosion  is  found 
during  the  "external"  visual  inspection, 
the  commenters  suggest  that  operators 
repeat  the  "external"  visual  inspection 
thereafter  at  intervals  not  to  exceed  18 
months,  until  the  one-time  visual 
inspection  is  accomplished  within  6 
years.  The  commenters  state  that 
because  removing  the  pivot  pin  and 
horizontal  stabilizer  to  conduct  the 
proposed  one-time  visual  inspection  is 
very  time  consuming,  it  will  cause  an 
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undue  burden  on  operators.  One 
commenter  states  that  it  will  have  to 
special  schedule  its  fleet  of  airplanes  to 
accomplish  the  proposed  visual 
inspection  within  18  months.  In 
addition,  one  commenter  states  that 
Boeing  supports  its  inspection 
procedures  and  is  prepared  to  revise 
McDonnell  Douglas  Service  Bulletin 
MD80-55-054.  dated  March  3, 1998 
(which  was  referenced  in  the  proposed 
AD  as  the  appropriate  source  of  service 
information  for  accomplishment  of  the 
proposed  actions). 

The  FAA  concxu^  partially.  The  FAA 
acknowledges  that  the  procedures 
recommended  by  the  commenters  could 
be  developed  and  implemented  by  the 
manufacturer  in  a  revised  service 
bulletin.  However,  because  a  revised 
service  bulletin  does  not  exist  at  this 
time,  the  FAA  finds  that  no  change  to 
the  final  rule  is  warranted.  When  the 
manufactiuer  does  revise  the  existing 
service  bulletin,  the  FAA  may  approve 
that  service  bulletin  as  an  alternative 
method  of  compliance  (AMOC)  to  the 
requirements  of  this  final  rule. 

Request  To  Inclnde  a  Provision  for 
Certain  Inspections  Performed 
Previously 

One  commenter  requests  that  the  FAA 
revise  the  proposed  AD  to  include  a 
provision  for  inspections  of  Significant 
Structural  Items  (SSI)  55.11.053, 
55.11.054.  and  55.51.066  accomplished 
previously  within  the  last  18  months. 
The  commenter  states  that  the  subject 
hinge  plates  are  inspected  when  SSI's 
are  inspected.  The  FAA  does  not 
concur.  The  FAA  finds  that  the  SSI 
inspections  proposed  by  the  commenter 
do  not  adequately  address  the  identified 
unsafiB  condition  of  this  AD,  because 
they  are  much  less  rigorous  than  the 
inspections  required  in  this  AD. 
However,  under  the  provisions  of 
paragraph  (c)  of  the  final  rule,  the  FAA 
may  approve  requests  for  alternative 
methods  of  compliance  if  data  are 
submitted  to  substantiate  that  such  an 
alternative  would  provide  an  acceptable 
level  of  safety. 

Eeqneit  To  Delay  Issuance  of  Final 
Rule 

One  commenter  requests  that  the 
Structural  Repair  Manual  (SRM)  be 
revised  prior  to  issuance  of  the  final 
rule.  The  commenter  contends  that  the 
SRM  does  not  provide  procedures  for 
any  protective  finish  after  corrosion 
removal  is  accomplished.  The 
commenter  suggests  a  protective  finish 
of  fluid-resistant  primer.  The  FAA 
concius.  The  FAA  has  verified  with  the 
manufacturer  that  a  Temporary  Revision 
to  Chapter  55  of  the  SRM  has  been 


issued,  which  describes  procedures  for 
a  protective  finish  of  fluid-resistant 
primer  after  corrosifen  removal  and 
deletes  cadmiimi  plating  from  the  repair 
procedures.  Accordingly,  no  change  to 
the  final  rule  is  ndcessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  1,059 
airplanes  of  the  affected  design  in  the 
worldvade  fleet.  The  FAA  estimates  that 
706  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  It  will  take 
approximately  117  work  houis  per 
airplane  (which  includes  removal  and 
installation)  to  accomplish  the  required 
inspection,  at  an  average  labor  rate  of 
$60  i>er  work  hoiir.  Based  on  these 
figiues,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$4,956,120,  or  $7,020  per  airplane. 

The  cost  impact  Rgare  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  vnll 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113, 44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-07-14    McDonnell  Douglas:  Amendment 
39-11099.  Docket  98-NM-166-AD. 
Applicability:  Model  DC-9-81  (MD-81), 
DC-9-82  (MD-82).  DC-9-83  (MD-a3),  and 
DC-9-87  (MD-87)  series  airplanes,  and 
Model  MD-88  airplanes;  as  listed  in 
McDonnell  Douglas  Service  Bulletin  MD80- 
55-054,  dated  March  3, 1998;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  corrosion  of  the  lug 
bores  and  the  surface  of  the  hinge  plates  of 
the  vertical-to-horizontal  stabilizer,  which 
could  result  in  reduced  structural  integrity  of 
the  airplane,  accomplish  the  following: 

(a)  Within  18  months  after  the  eSiactive 
date  of  this  AD,  perform  a  one-time  visual 
inspection  to  detect  corrosion  of  the  lug  bores 
and  the  surface  of  the  hinge  plates  of  the 
vertical-to-horizontal  stabilizer,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MD80-55-054,  dated  March  3. 1998. 

(1)  Condition  1 :  If  no  corrosion  is  detected, 
no  further  action  is  required  by  this 
paragraph. 

(2)  Condition  2:  If  any  corrosion  is  detected 
that  is  within  the  limits  specified  in  the 
Structural  Repair  Manual,  prior  to  further 
flight,  remove  the  corrosion  in  accordance 
Mnth  the  service  bulletin. 

(3)  Condition  3:  If  any  corrosion  is  detected 
that  exceeds  the  limits  specified  in  the 
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Structural  Repair  Manual,  prior  to  further 
flight,  replace  the  hinge  plates  with  new 
parts,  in  accordance  with  the  service  bulletin. 

(b)  Within  10  days  after  accomplishing  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  or  within  10  days  after  the  effective  date 
of  this  AD,  whichever  occiirs  later,  submit  a 
report  of  the  inspection  results  (both  positive 
and  negative  findings)  to  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate,  3960 
Paramoimt  Boulevard,  Lakewood,  California 
90712-4137;  fax  (562)  627-5210.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (0M6)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  0MB  Control  Number  2120-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  Z:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  Except  as  provided  by  paragraph  (b)  of 
this  AD,  the  actions  shall  be  done  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MD80-55-054,  dated  March  3, 1998. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Technical  Publications  Business 
Administration.  Dept.  C1-L51  (2-60).  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA. 
Transport  Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Raster,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
May  6, 1999. 

Issued  in  Renton,  Washington,  on  March 
23, 1999. 

Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  99-7691  Filed  3-31-99;  8:45  am] 
BNJJNQ  CODE  4*10-13-41 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  98-NM-219-AD;  AmandmMit 
39-11098;  AD  9»-07-13] 

R1N2120-AA64 

AinMorthlness  Directives; 
Construcciones  Aeronauticas,  SJ^. 
(CASA)  Model  CN-235  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  CASA  Model  CN- 
235  series  airplanes.  This  amendment 
requires  a  one-time  visual  inspection  to 
detect  relative  movement  or 
deformation  of  the  joint  areas  of  the  rear 
attaching  supports  and  lower  skin  of  the 
left  and  right  outer  flaps;  repetitive 
borescopic  inspections  to  detect 
cracking  of  the  spar  and  of  the  rear 
internal  support  fittings  of  the  outer 
flaps;  and  corrective  actions,  if 
necessary.  This  amendment  also 
provides  for  optional  terminating  action 
for  the  repetitive  inspections.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  fatigue  cracking  of  the 
rear  internal  support  fittings  of  the  outer 
flap  structiire,  which  could  restUt  in 
failure  of  the  outer  flaps,  and 
consequent  reduced  controllability  of 
the  airplane. 
DATES:  Effective  May  6, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  6, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Construcciones  Aeronauticas,  S.A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
hitemational  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 


98055-4056;  telephone  (425)  227-2110; 
fax (425) 227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  CASA 
Model  CN-235  series  airplanes  was 
published  in  the  Federal  Register  on 
January  20, 1999  (64  FR  3052).  That 
action  proposed  to  require  a  one-time 
visual  inspection  to  detect  relative 
movement  or  deformation  of  the  joint 
areas  of  the  rear  attaching  supports  and 
'  lower  skin  of  the  left  and  right  outer 
flaps;  repetitive  borescopic  inspections 
to  detect  cracking  of  the  spar  and  of  the 
rear  internal  support  fittings  of  the  outer 
flaps;  and  corrective  actions,  if 
necessary.  That  action  also  proposed  to 
provide  for  optional  terminating  action 
for  the  repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
conunents  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determinatiwi  of  the  cost  to  the  public. 

Condasion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  2  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  win  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  visual  inspection,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
visual  inspection  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $120, 
or  $60  per  airplane. 

It  will  take  approximately  4  work 
hours  to  accomplish  the  required 
borescopic  inspection,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figvires,  the  cost  impact  of  the 
borescopic  inspection  required  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$480.  or  $240  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  terminating  action  that 
is  provided  by  this  AD  action,  it  would 
take  approximately  30  work  hours  to 
accompli^,  at  an  average  labor  rate  of 
$60  per  woA  hour.  The  cost  of  required 
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parts  would  be  approximately  $123,204 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  optional  terminating 
action  would  be  $125,004  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  FoUcies  and  Procedures  (44 
FR 11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

Lilt  of  SiAjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoptioii  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amwtdad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-07-13  CoMtruocioiiM  Aeronautkas, 
SA.  (CASA):  Amendment  39-11098. 
Docket  9S-NM-219-AD. 

Applicability:  N4odel  CN-235  series 
airplanes,  as  listed  in  CASA  Service  Bulletin 
SB-235-57-20,  dated  December  23, 1997; 
and  Model  CN-235  series  airplanes  having 
serial  number  C-011;  certificated  in  any 
category. 


HatB  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fetigue  cracking  of 
the  rear  internal  support  fittings  of  the  outer 
flap  structure,  which  could  result  in  feilure 
of  the  outer  flaps,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Prior  to  the  accumulation  of  4,000  total 
landings,  or  within  30  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
perform  a  one-time  detailed  visual  inspection 
to  detect  relative  movement  or  deformation 
of  the  joint  areas  of  the  rear  attaching 
supports  and  lower  skin  of  the  left  and  right 
outer  flaps,  in  accordance  with  CASA 
Maintenance  Instructions  COM  235-123, 
Revision  01,  dated  October  7, 1997. 

(1)  If  no  relative  movement  or  deformation 
is  detected:  Within  300  landings,  perform  the 
requirements  of  paragraph  (b)  of  this  AD. 

(2)  If  any  relative  movement  or 
deformation  is  detected:  Prior  to  further 
flight,  perform  the  requirements  of  paragraph 
(b)  of  this  AD. 

(b)  Remove  the  rear  support  attach  bolts, 
one  at  a  time,  and  perform  a  borescopic 
inspection  to  detect  cracking  of  the  spar  and 
of  the  rear  internal  support  fittings  of  the 
outer  flaps,  in  accordance  with  CASA 
Maintenance  Instructions  COM  235-123, 
Revision  01 ,  dated  October  7, 1997. 

(1)  If  no  crack  is  detected,  repeat  the 
borescopic  inspection  thereafter  at 
intervals  not  to  exceed  600  landings 
until  the  replacement  specified  in 
paragraph  (c)  of  this  AD  is 
accomplished. 

(2)  If  any  crack  is  detected,  prior  to 
further  flight,  replace  the  cracked  outer 
flap  with  a  new  outer  flap  on  which 
modified  rear  internal  support  fittings 
are  installed,  in  accordance  with  CASA 
Service  Bulletin  SB-2,35-57-20,  dated 
December  23, 1997.  Such  replacement 
constitutes  terminating  action  for  the 
repetitive  borescopic  inspection 
required  by  paragraph  (b)  of  this  AD  for 
the  replaced  outer  flap  only. 

(c)  Accomplishment  of  the 
replacement  specified  in  CASA  Service 
Bulletin  SB-235-57-20,  dated 
December  23, 1997,  constitutes 
terminating  action  for  the  repetitive 
borescopic  inspections  required  by 
paragraph  (b)  of  this  AD. 


(d)  As  of  the  effective  date  of  this  AD. 
no  person  shall  install  on  any  airplane 
an  outer  flap  having  part  number  35- 
15501-00. 

Alteraative  Methads  of  Caajpliaace 

(e)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  that  provides  an 
acceptable  level  of  safety  may  be  used 
if  approved  by  the  Manager. 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the 
Manager,  International  Branch.  ANM- 
116. 

Nate  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fiom  the  International  Branch, 
ANM-116. 

Special  Flighl  Permite 

(f)  Special  flight  permits  may  be 
issued  in  accordance  with  sections 
21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this 
AD  can  be  accomplished. 

iBcerperatioa  by  HeXenmoe 

(g)  The  inspections  shall  be  done  in 
accordance  with  CASA  Maintenance 

Instructions  COM  235-123,  Revision 
01,  dated  October  7, 1997.  The 
replacement,  if  accomplished,  shall  be 
done  in  accordance  with  CASA  Sendee 
Bulletin  SB-235-57-20,  dated 
December  23, 1997,  as  applicable.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Construcciones 
Aeronauticas.  S.A..  Getafe,  Madrid, 
Spain.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Spanish  airworthiness  directive  01/97, 
dated  March  19, 1997. 

(h)  This  amendment  becomes 
effective  on  May  6, 1999. 

Issued  in  Renton,  Washington,  on  March 
23, 1999. 

Darrell  M.  Pederson, 

Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-7690  Filed  3-31-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-8W-31-AD;  Amendment 
39-11101;  AD  99-07-iq 

RIN2120^AA64 

AiOMorthiness  DirectivM;  Bell 
Hellcopler  Textron,  lnc.-manufactured 
Model  HH-1K.  SW204,  SW204HP. 
SW205,  SW20SA-1,  TH-1F.  TH-1L. 
UH-1A.  UH-1B,  UH-1E,  UtMF,  UH- 
1H.  UH-1L,  and  UH-1P  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTKMl:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Bell  Helicopter  Textron, 
Inc.  (BHn)-manufactured  Model  HH- 
IK,  SW204,  SW204HP,  SW205. 
SW205A-1,  TH-lF,  TH-lL.  UH-IA. 
UH-IB.  UH-lE,  UH-IF,  UH-lH.  UH- 
IL,  and  UH-lP  helicopters.  This  action 
reqiiires  inspecting  the  tail  rotor  yoke 
(yoke)  assembly  historical  records  to 
deteiBune  if  the  affected  yoke  assembly 
has  been  involved  in  any  incidents  that 
may  have  induced  a  bending  load.  It 
further  requires  replacement  of  the  yoke 
assembly  with  a  yoke  assembly  that  has 
been  x-ray  diffraction  inspected  or  has 
zero  hours  time-in-service  (TIS); 
installing  and  inspecting  an  airworthy 
flapping  stop  or  trunnion  assembly  to 
detect  excessive  bending  loads;  and 
revising  the  applicable  Rotorcraft  Flight 
Manual.  This  amendment  is  prompted 
by  in-Hight  failures  of  yokes  installed  on 
civilian  and  military  helicopters  of 
similar  type  design,  including  three 
reported  accidents.  The  actions 
specified  in  this  AD  are  intended  to 
detect  static  or  dynamic  overload  on  the 
yoke  due  to  external  bending  forces, 
which  could  result  in  failure  of  the 
yoke,  loss  of  the  tail  rotor,  and 
subsequent  loss.of  control  of  the 
helicopter. 
DATES:  Effective  May  3. 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  1, 1999. 

ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-31- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Harrison,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 


Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5128,  fax  (817)  222-5961. 
SUPPLEMENTARY  MFORMATKM:  Tllis 
amendment  adopts  a  new  AD  that  is 
applicable  to  BHTI-manufactured  Model 
HH-lK,  SW204,  SW204HP,  SW205, 
SW205A-1,  TH-lF,  TH-lL,  UH-lA, 
UH-IB.  UH-lE,  UH-lF,  UH-IH,  UH- 
IL,  and  UH-lP  helicopters.  This  action 
requires,  before  further  fUght,  inspecting 
the  yoke  assembly  historical  records  to 
determine  if  it  has  been  involved  in  any 
incidents  that  may  have  induced  a 
bending  load  in  the  yoke,  and  if  so. 
immediately  replacing  the  yoke 
assembly  with  a  yoke  assembly  that  has 
been  x-ray  di&action  inspected  or  has 
zero  hours  TIS  as  well  as  replacing  the 
flapping  stop  or  tnmnion  assembly.  It 
further  requires,  within  the  next  180 
calendar  days,  for  yokes  other  than 
those  that  are  reqtdred  to  be  replaced 
before  further  flight,  removing  and 
replacing  the  yoke  assemUy  with  an 
airworthy  assembly.  This  AD  also 
requires  inspection  of  the  replaced 
trunnion  assembly  or  flapping  stop  at 
intervals  not  to  exceed  25  hours  time-in- 
service  (TIS),  or  before  further  fli^t, 
after  any  incident  involving  a  haid 
landing,  or  any  other  incident  involving 
excessive  tail  rotor  flapping  loads. 
Examples  of  bending  loads  include  high 
wind  gusts  (such  as  those  from  prop 
blast),  improper  groimd  handling  (in 
whidi  the  tail  rotor  blade  has  been  used 
as  a  hand  hold),  improper  feathering 
bearing  removal  (in  which  the  yoke  is 
not  properly  supported  when  pressing 
out  bearings),  or  a  static  groimd  strike  of 
some  type  (such  as  being  struck  by  a 
vehicle).  This  amendment  is  prompted 
by  reports  of  in-flight  failures  of  yokes 
installed  on  civilian  and  military 
helicopters  of  similar  type  design, 
including  3  reported  accidents.  The 
actions  specified  in  this  AD  are 
intended  to  detect  static  or  dynamic 
overload  on  the  yoke  due  to  external 
bending  forces,  which  could  result  in 
failure  of  the  yoke,  loss  of  the  tail  rotor, 
and  subsequent  loss  of  control  of  the 
helicopter. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BHTI  Model  HH-lK, 
SW204,  SW204HP,  SW205,  SW205A-1. 
TH-lF,  TH-lL,  UH-IA,  UH-lB,  UH- 
lE,  UH-IF,  UH-IH,  UH-IL,  and  UH-lP 
helicopters  of  the  same  type  design,  this 
AD  is  being  issued  to  detect  static  or 
dynamic  overload  on  the  yoke  due  to 
excessive  bending  forces,  which  could 
result  in  failure  of  the  yoke,  loss  of  the 
tail  rotor,  and  subsequent  loss  of  control 
of  the  helicopter.  The  short  compliance 
time  involved  is  required  because  the 


previously  described  critical  unsafe 
condition  can  adversely  affect  the 
controllability  and  structural  integrity  of 
the  helicopter  tail  rotor.  Therefore,  the 
actions  contained  in  the  AD  are  required 
prior  to  further  flight,  and  this  AD  must 
be  issued  immediately. 

Since  a  situation  exists  that  requires 
the  immediate  ad(^tion  of  this 
regulaticm,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Cost  Impact 

The  FAA  estimates  that  75  helicopters 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  9  work  hours  to 
accomplish  the  inspections  and 
installations,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $6,637  per 
yoke,  and  $936  per  flapping  stop  or 
$1,028  per  trunnion.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$608,475  to  replace  the  yoke  and 
flapping  stop  in  the  entire  fleet,  or 
$615,375  to  replace  the  yoke  and 
trunnion  in  the  entire  fleet. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requiremmts 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  pubhc  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argum«its  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmentai,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
suiDiTiarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-31-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979).  If  it  is 
detennined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD.  99-07-lS    California  Department  of 
Forestry;  Firefly  Aviation  Helicopter 
Services  (Previously  Erickson  Air- 
Crane);  Garlick  HeUcopters;  Hawkins  & 
Powers  Aviation,  Inc.;  International 
Helicopters,  Inc.;  Ranger  Helicopter 
Services;  Robinson  Aircrane,  Inc.;  Scott 
Paper  Co.  (Formerly  0£F  Shore);  Smith 
Helicopters;  Southern  Helicopter,  Inc.; 
Southwest  Florida  Aviation;  Utah  State 
University;  UNC  Helicopter  Inc. 
(Formerly  Williams  Helicopter);  US 
Helicopter,  Ina;  and  Western 
International  Aviation  Inc.:  Amendment 
3&-11101.  Docket  No.  98-SW-31-AD.  q 

Applicability:  Model  HH-lK  (Type 
Certificate  Data  Sheet  (TCDS)  H5NM),  TH-lF 
(TCDS  H12NM,  and  R0OO8AT),  TH-IL 
(TCDS  H5NM.  H7SO,  and  H4NM),  UH-IA 
(TCDS  H3SO).  UH-IB  (TCDS  HlRM.  H3NM, 
H13WE.  H3SO,  H5SO,  and  R00012AT),  UH- 
lE  (TCDS  H5NM,  H7SO,  H8NM,  and  H4NM), 
UH-IF  (TCDS  H2NM.  H7NE,  HllSW, 
H12NM,  and  R0008AT),  UH-IH  (TCDS 
H13WE.  H3SO,  and  H15NM),  UH-lL  (TCDS 
H5NM,  H7SO,  and  H4NM),  UH-lP  (TCDS 
H12NM,  and  R0008AT),  and  SW204  (TCDS 
H6S0),  SW204HP  (TCDS  H6SO),  SW205 
(TCDS  H6SO),  and  SW205A-1  (TCDS  H6SO) 
helicopters,  with  tail  rotor  yoke,  part  number 
(P/N)  2 12-011-702 -all  dash  numbers,  P/N 
212-010-704-all  dash  numbers,  or  P/N  212- 
010-744-all  dash  numbers,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  a^cted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  static  or  dynamic  overload  on  the 
tail  rotor  yoke  (yoke)  due  to  external  bending 
foi        which  could  result  in  failure  of  the 
yokb,  loss  of  the  tail  rotor,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Before  further  flight,  review  all 
historical  records  of  the  helicopter  and  the 
identified  yoke  assembly  for  any  static  or 
dynamic  incident  history  that  could  have 
imposed  an  excessive  bending  load  on  the 
yoke.  If  such  a  history  exists,  before  further 
flight,  replace  the  yoke  assembly  with  a  yoke 
assembly  specified  in  paragraph  (c)  and 
install  the  flapping  stop  or  trunnion  assembly 
as  specified  in  paragraph  (d). 

Note  2:  Examples  of  excessive  bending 
loads  include  exposure  to  high  wind  gusts 


(such  as  those  from  rotor  wash  or  prop  blast), 
improper  ground  handling  (in  which  the  tail 
rotor  blade  has  been  used  as  a  hand  hold), 
improper  feathering  bearing  removal  (in 
which  the  yoke  is  not  properly  supported 
when  pressing  out  bearings),  or  an  incident 
in  which  a  damaged  tail  rotor  blade  was 
replaced  due  to  a  static  ground  blade  strike. 

(b)  Identify  the  trunnion  assembly  or 
flapping  stop  that  is  installed  on  the  aircraft 
tail  rotor  assembly  to  determine  if  it  is  a 
flapping  stop  or  trunnion  and,  if  it  is  a 
flapping  stop,  to  determine  if  the  correct 
flapping  stop  is  installed  (see  Figures  1  and 
2). 

Note  3:  Helicopters  with  yoke  assemblies, 
P/N  212-010-704-all  dash  numbers  or  P/N 
212-010-744-all  dash  numbers,  have 
trunnion  assemblies  installed  that  look 
similar.  Trunnion  assemblies,  P/N  205-012- 
716-001  and  P/N  212-010-703-001,  are 
manufactured  from  machined  material  and 
do  not  have  the  proper  characteristics  to  act 
as  a  yield  indicators  for  the  yoke  assembly. 
When  installed,  these  trunnion  assemblies 
may  be  identified  by  the  presence  of  a 
flanged  bushing  (split  lines)  at  each  bolt  hole, 
readily  visible  externally  when  viewed 
inboard  of  the  trunnion  halves  adjacent  to 
each  bearing.  The  trunnion  assembly,  P/N 
212-010-738-001,  is  manufactured  from  a 
casting  and  does  not  incorporate  bushings  at 
the  bolt  locations.  No  bushing  will  be  visible 
when  viewing  the  assembled  trunnion. 
Helicopters  with  yoke  assemblies,  P/N  212- 
011-702-all  dash  numbers,  are  assembled 
with  a  flapping  stop  configuration.  The 
original  flapping  stop,  P/N  212-011-713-001 
has  been  redesigned.  The  redesigned  flapping 
stop,  P/N  212-011-713-103,  will  act  as  a 
yield  indicator  to  provide  visual  verification 
of  a  yoke  assembly  that  has  been  subjected 
to  excessive  out-of-plane  bending  loads  (see 
Figures). 

(c)  Within  the  next  180  calendar  days  (for 
yokes  not  replaced  immediately  in 
accordance  with  paragraph  (a)  of  this  AD), 
remove  the  yoke  assembly  and  replace  it  with 
an  airworthy  yoke  assembly  having  zero 
hours  time-in-service  (TIS),  or  with  an 
airworthy  yoke  assembly  (regardless  of  TIS) 
that  has  passed  an  X-ray  di^ction 
inspection  in  accordance  with  Part  n  of  Bell 
Helicopter  Textron,  Inc.  Alert  Service 
Bulletin  212-96-100,  Revision  A,  dated  May 
18, 1998. 

(d)  When  the  yoke  assembly  is  replaced, 
for  helicopters  with  a  yoke  assembly,  P/N 
212-011-702-all  dash  numbers,  install  an 
airworthy  tail  rotor  flapping  stop,  P/N  212- 
011-713-103,  and  for  helicopters  with  yoke 
assemblies,  P/N  212-010-704-all  dash 
numbers  or  P/N  212-010-744-all  dash 
numbers,  install  an  airworthy  trunnion 
assembly,  P/N  212-010-738-001.  If  any 
incident  as  described  in  paragraph  (a)  of  this 
AD  occurs  after  the  effective  date  of  this  AD 
and  prior  to  compliance  with  paragraph  (c), 
then  compliance  with  paragraphs  (c)  and  (d) 
is  required  before  further  flight. 

Note  4:  Yoke  assemblies  that  have  passed 
an  x-ray  diffraction  inspection  at  BHTI  will 
have  the  letters  "FM"  vibro-etched  on  them 
following  the  serial  number. 

(e)  Afrer  accomplishing  the  requirements  of 
paragraphs  (c)  and  (d)  of  this  AD,  thereafter. 
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■t  intervals  not  to  exceed  25  hours  TIS,  or 
before  further  flight  after  any  incident  as 
described  in  paragraph  (a)  of  this  AD,  inspect 
the  trunnion  assembly  or  flapping  stop  as 
follows: 

(1)  Gain  access  to  the  tail  rotor  assembly 
to  allow  close  viewing  of  the  inboard  section 
of  the  trunnion  assembly  or  flapping  stop, 
whichever  is  installed.  Perform  a  visual 
inspection  of  the  inboard  section  of  the 


trunnion  assembly  (see  Figure  3)  or  the 
flapping  stop  (see  Figure  4)  for  defonnation. 
In^wct  by  gently  plying  tlie  tail  rotor  jroke 
against  one  fl^ping  stop  or  trunnion  stop, 
allowing  fdll  view  of  the  oppoeite  stop. 
Repeat  in  opposite  direction  to  allow  viewing 
of  the  opposite  stop. 

(2)  If  either  the  trunnion  stc^  or  flapping 
stop  is  deformed  (»  bent  as  shown  in  Figure 
3  (XT  Figure  4,  the  yoke  assembly  and 


trunnion  stop  or  flapping  stop  are  no  longer 
serviceable  and  must  be  replaced  with  an 
airworthy  yoke  assembly  that  has  zero  hours 
US  or  has  passed  x-ray  diffraction 
inspection,  and  an  airworthy  flapping  stop  or 
truimion  stop. 

HLUNQ  CODE  4t1»-tS-P 
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FIGURE  1.  212-010-704  and  -744  Style  Yoke  Assy 
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FIGURE  2.212-011-702  Style  Yoke  Assy. 
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STOP  REFERENCE  BEFORE  OVERLOAD  — 
STOP  REFERENCE  AFTER  OVERLOAD 


FIGURE  3.  Inspection  Criteria  for 
212-010-704  and  -744  Style  Yoke  Assy. 
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STOP  REFERENCE 
BEFORE  OVERLOAD 


STOP  REFEREKCE 
AFTER  OVERLOAD 


This  figure  applies  to 

212-01 1-702-ali  dash  number 

yoke  assembly  installations 


VIEW  A-A 


FIGURE  4.  Inspection  Criteria  for 
212-011-702  Style  Yoke  Assy. 


1586t 


Faderal  Register /Vol.  64,  No.  62 /Thursday,  April  1,  1999 /Rules  and  Regulations 


± 


PART  NUMBER  MK  STAMPED 
OR  VVRO^TCHEO. 

212-«1 1-713-001 
(FLAPPING  STOP) 


T\. 


FLAPPING  STOP 
212-tl  1-713-103 


FIGURE  5.  Flapping  Stop  Identification 
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(f)  Within  30  calendar  days  after  the 
e^ctive  date  of  this  AD,  insert  the  fbUoMring 
pen  and  ink  changes  under  the  Operating 
Procedures  and  Maneuvers  Pre-Flight  Checks 
section  of  the  Rotorcraft  Flight  Manual  or 
Operational  Manual: 

"Tail  rotor  yoke— Preflight  visual  check  for 
static  stop  contact  damage  (deformed  static 
stop  or  trunnion  yield  indicator)." 

Note  S:  Operators  who  use  aircraft  that 
have  any  of  these  affected  yoke  assemblies 
installed  should  use  tail  rotor  tie  downs 
when  the  aircraft  is  parked  or  stored. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
{irovides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Standards  Staff. 

Note  6:  Information  concerning  &e 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(i)  This  amendment  becomes  efiisctive  on 
May  3, 1999. 

Issued  in  Fort  Worth,  Texas,  on  March  23, 
1999. 

Mark  R.  Schilling, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(PR  Doc.  9»-7778  Filed  3-31-99;  8:4S  am) 
MUMQ  cooe  4»ie-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdmlnlstrattoR 

14  CFR  Part  38 

[Docket  No.  97-8W-40-AD;  Amendrfient 
3»-11102:AO90-07-4q 

mN2120-AA64 

Airworthinass  Dlractivaa;  Sikorsky 
Aircraft-manufactured  Modei  CH-54A 
HelicoptafB 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Sikorslcy  Aircraft- 
manuiiactiu«d  Model  CM-54A 
helicopters,  that  requires  an  initial  and 
recurring  inspections  and  rework  or 
replacement,  if  necessary,  of  the  second 
stage  lower  planetary  plate  (plate).  This 
amendment  is  prompted  by  cracked 
plates  that  have  been  found  during 


oveiiiaul  and  inspections.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  plate  due  to 
fotigue  cracking,  which  could  result  in 
failure  of  the  main  gearbox,  failure  of 
the  drive  system,  and  subsequent  loss  of 
control  of  the  helicopter. 
EFFECTIVE  DATE:  May  6, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Uday  Garadi,  Aerospace  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Certification  Office,  Fort  Worth,  Texas 
76193-0170,  telephone  (817)  222-5157, 
fax  (817)  222-5959. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Sikorsky  Aircraft- 
manufactured  Model  CH-54A 
helicopters  was  published  in  the 
Federal  Register  on  F^niary  10, 1998 
(63  FR  6685).  That  action  proposed  to 
reqtiire  an  initial  and  recurring 
inspections  and  rework  or  replacement, 
if  necessary,  of  the  plate.  It  is  believed 
that  cracks  on  the  plate,  part  number 
6435-20229-102.  iiritiate  at  and  radiate 
firom  the  lightening  holes  in  the  plate 
web  due  to  btigue. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

The  sole  commenter  states  that  the 
inclusion  of  an  Erickson  Air-Crane 
Company  Service  Bulletin  (SB)  in  the 
Compliance  Section  of  the  AD  should  be 
removed.  The  commenter  states  that  the 
FAA  does  not  have  the  authority  to 
utilize  Erickson  Air-Crane  Company 
dociunentation  for  continued 
airworthiness  of  CH-54A  model 
helicopters  or  any  other  helicopters 
other  than  Erickson  Air-Crane  S-64E 
helicopters.  The  FAA  concurs  with  the 
comment  to  the  extent  that  the  Erickson 
Air-Crane  SB  only  applies  to  the 
Erickson  Air-Crane  Company  Modd  S- 
64E  series  helicopters.  However,  Note  2 
of  the  Notice  of  Proposed  Rulemaking 
(NPRM)  only  stated  that  the  Erickson 
Air-Crane  SB  pertained  to  the  same 
subject  as  is  addressed  by  the  FAA  ia 
this  rule.  It  was  not  incorporated  by 
reference  into  the  compliance 
procediu*es  proposed  by  the  NPRM. 
However,  to  avoid  any  confusion  as  to 
the  model  applicability,  the  FAA  has 
deleted  proposed  Note  2  relating  to  the 
Erickson  Air-Crane  Company  SB 
because  the  note  is  imnecessary.  Also, 
the  wording  of  Note  1  has  changed  from 
that  published  in  the  NPRM. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 


safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  9  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  8 
work  hours  per  helicopter  to  accomplish 
the  proposed  inspections  and  56  hours 
to  remove  and  replace  the  plate,  and 
that  the  average  labor  rate  is  $60  pw 
woik  hour.  Required  parts  will  cost 
approximately  $8,000  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $106,560; 
$4,320  to  accomplish  the  inspections 
and  rework,  and  $102,240  to  replace  the 
plate  in  the  main  gearbox  assembly  in 
all  9  helicopters,  if  necessary. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distributen  of  power  and 
responsibilities,  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federaliun  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Re^ilatory  Policies  and  Procediu«s  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  FAA.  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoptimi  (rfthe  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  99-07-16    Columbia  Helicopter;  Heavy 
Lift;  Silver  Bay  Logging:  Amendment 
39-11102.  Docket  No.  97-SW-60-AD. 
Applicability:  Model  CH-54A  helicopters 

with  lower  planetary  plate,  part  number  (P/ 

N)  6435-20229-102,  installed,  certificated  in 

any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiiected,  the 
owner/opierator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 


this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  tmless 
accomplished  previously. 

To  prevent  failure  of  the  second  stage 
lower  planetary  plate  (plate),  P/N  6435- 
20229-102,  due  to  fatigue  cracking,  which 
could  lead  to  failure  of  the  main  gearbox, 
feilure  of  the  drive  system,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  On  or  before  accumulating  1 ,300  hours 
time-in-service  (TIS),  conduct  a  fluorescent 
magnetic  particle  inspection  of  the  plate,  ?/ 
N  6435-20229-102,  in  the  circumferential 
and  longitudinal  directions  using  the  wet 
continuous  method.  Pay  particular  attention 
to  the  area  around  the  9  lightening  holes. 

(1)  If  any  crack  is  discovered,  replace  the 
plate  with  an  airworthy  plate. 

(2)  If  no  crack  is  discovered,  rework  the 
plate  as  follows: 

(i)  Locate  the  center  of  each  1.750  inch- 
diameter  lightening  hole  and  machine  holes 
0.015  to  0.020  oversize  on  a  side  (0.030  to 
0.040  diameter  oversize).  Machined  surfece 
roughness  must  not  exceed  63  microinches 
AA  rating  (see  Figure  1). 

(ii)  Radius  each  hole  0.030  to  0.050  inches 
on  each  edge  as  shown  in  Figure  1. 

(iii)  Mask  the  top  and  bottom  surfeces  of 
the  plate  to  expose  3.20  inch  minimum  width 
cinnunferential  band  as  shown  in  Figure  1. 


(iv)  Vapor  blast  or  bead  exposed  surfaces 
to  remove  protective  finish.  Use  220 
aluminum  oxide  grit  at  a  pressure  of  80  to  90 
p>ounds  per  square  inch. 

(v)  Shot  peen  exposed  surfeces  and  inside 
and  edges  of  lightening  holes  to  0.008- 
0.01 2A  intensity.  Use  cast  steel  shot,  size 
170;  200  percent  coverage  is  required.  Use 
the  tracer  dye  inspection  methoid  to  ensure 
the  required  coverage.  Also,  visually  insp>ect 
the  shot  peened  surfaces  for  correct  shot  peen 
coverage.  Inspect  the  intensity  of  the  shot  by 
performing  an  Almen  strip  height 
measurement. 

(vi)  Clean  reworked  surfeces  using  acetone. 
Touch  up  the  reworked  areas  using  Presto 
Black  or  an  equivalent  touchup  solution. 
Ensure  that  the  touchup  solution  is  at  a 
temperature  between  70°  F  to  120°  F  during 
use.  Keep  the  reworked  surfeces  wet  with 
touchup  solution  for  3  minutes  to  obtain  a 
uniform  dark  color.  Rinse  and  dry  the 
reworked  areas. 

(vii)  Polish  the  reworked  surfeces  with  a 
grade  (X)  or  finer  steel  wool  and  polish  with 
a  soft  cloth.  Coat  the  reworked  surfeces  with 
preservative  oil. 

(viii)  Identify  the  reworked  plate  by  adding 
"TS-107"  after  the  part  number  using  a  low- 
stress  depth-controlled  impression-stamp 
with  a  full  fillet  depth  of  not  more  than  0.003 
inch  (see  Figure  1). 
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13.75  DIA  (REF) 


0.030.050  R(TYP) 
Top  and  Bottom 


0.020 
SeeNote4     -• 


Notes: 

1.  Mask  top  and  bottom  areas  to  protect  from  liquid 
air-grit  and  shot  peen. 

2.  Shaded  area  to  be  liquid  air-grit  blasted  and  shot 
peened  includes  plate  top  and  bottom  surfiKes  and 
LD.ofallli^itening  holes.  Feather  shot  peened 
surfirae  edges. 

3.  Use  low-stress  depth  controlled  impression-stimp 
widi  full  fillet  depdi  of  no  more  than  0.003  inch. 

4.  Reworked  madiined  surface  rou^ess  shall  not 
exceed  63  microindies  AA  ntting. 


Shot  peen  bole  I.D.  and  top 
and  bottom  surftces. 


Section  B-B 
(Typical  Nine  Places) 


Idendfy  Reworked 
Plates  (see  Note  3) 


See  Section  B-B 


Lightening 
Hole 


.20  inch  minimum  band  on  top 
and  bottom  surfaces  (see  Note  2) 


Thrust  Washer 


Mask  top  and  bottom 
areas  (see  Note  1) 


Rework  of  Second  Stage 

Lower  Planetary  Plate  (6435-20229-102) 

Figure  1 
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(b)  For  any  plate,  P/N  6435-20229-102,  that  has  been  reworked  and  identified  with  "TS-107,"  on  or  before  the  accumulation 
of  1,500  hours  TIS  and  thereafter  at  intervals  not  to  exceed  70  hours  TIS,  accomplish  the  following: 

(1)  Inspect  the  plate  for  a  crack  in  the  area  around  all  nine  lightening  holes  using  a  Borescope  or  equivalent  inspection  method 
(see  Figure  2). 

(2)  If  a  crack  is  found,  replace  the  plate  with  an  airworthy  plate. 


13.75  DIA  (REF) 


1.750  (REF) 


Borescope  Probe 
Typical  Positions 
Section  A  -  A 
(Typical  9  Places) 


Lightening  Hole 


See  Section 


Typical  Crack  Location 
and  Direction 


Borescope  Inspection  of 

Second  Stage  Lower  Planetaiy  Plate 

Figure  2 
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(c)  On  or  before  the  acounulation  of  2,600 
hours  TIS,  remove  firom  service  plates,  P/N 
6435-20229-102.  reidenUfied  as  P/N  6435- 
20229-102-TS-107  after  rework.  This  AD 
revises  the  airworthiness  limitation  section  of 
the  maintenance  manual  by  establishing  a 
retirement  life  of  2,600  hours  TIS  for  the 
main  gearbox  assembly  second  stage  lower 
planetary  plate,  P/N  6435-20229-102, 
reidentified  as  P/N  6435-20229-102-TS-107 
after  rework. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office.  FAA,  Rotorcraft 
Directorate.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
May  6, 1999. 

Issued  in  Fort  Worth,  Texas,  on  March  25, 
1999. 

Mark  R.  Schilling. 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  99-7978  Filed  3-31-99;  8:45  ami 
BILLINQ  CODE  4»10-1S-P 


DEPARlMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Doclcet  No.  M-ASW-«7] 

Revision  of  Class  E  Airspace; 
Sliawnee,  OK 

AQDICY:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  the 
Class  E  airspace  at  Shawnee,  OK.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instnunent 
Approach  Procedure  (SIAP),  at 
Seminole  Municipal  Airport,  Seminole, 
OK  has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  Instnmient  Flight  Rules  (IFR) 
operations  to  Seminole  Mimicipal 
Airport,  Seminole,  OK. 


DATES:  Effective  0901 UTC,  September 
9, 1999.  Comments  must  be  received  on 
or  before  May  17, 1999. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  99-ASW-07,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  AM  and  3:00  PM,  Monday 
through  Friday,  except  Federal  hoUdays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Shawnee,  OK. 
The  development  of  a  GPS  SIAP.  at 
Seminole  Mimicipal  Airport,  Seminole, 
OK  has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  Instrument  Flight  Rules  (IFR) 
operations  to  Seminole  Municipal     y 
Airport,  Seminole,  OK. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  doounent  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  wrritten  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  vkrill  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 


negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  £)ocket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ASW-07."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
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implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  resuU  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of,  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pohdes  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  FlexibiUty  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  (rf"  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389 

$71.1    [Amendad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  ad 
follows: 

Paragmph  6005:  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

ASW  OK  E5  Shawnee,  OK  [Revised] 

Shawnee  Municipal  Airport,  OK 
(Lat  35»21'26"N..  long.  96''56'34"W.) 

Semiinole  Municip>al  Airport,  OK 
(Lat  35''16'29"N..  long.  96''40'31"W.) 

Prague  Municip>al  Airport.  OK 
(Lat  35»28'55"N..  long.  96'43'07"W.) 

Prague  NDB 


(UL  35»31'00"N.,  long.  96*43'07"W.) 
Chandler  Municipal  Airport.  OK 

(Lat.  35''43'26"N.,  long.  96''49'13"W.) 
Tilghman  NDB 

(Lat  35''43'20"N.,  long.  96»49'07"W.) 
Cushing  Municipal  Airport,  OK 

(Lat  35"'57'00"N..  long.  96''46'23'Trtr.) 
Cushing  NDB 

(Lat  35''53'24"N.,  long.  96''46'31"W.) 
Cushing  Regional  Hospital  Heliport.  OK 
Point  In  Space  Coordinates 

(Ut  35'57'58"N.,  long.  96'45'12"W.) 

That  airspace  extending  upward  horn  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Shawnee  Municipal  Airport  and  within  a 
6.6-mile  radius  of  Seminole  Municipal 
Airport  and  within  a  6.5-mile  radius  of 
Prague  Mimicipal  Airport  and  within  2  miles 
each  side  of  the  360°  bearing  from  the  Prague 
NDB  extending  from  the  6.5-mile  radius  to 
8.9  miles  north  of  the  airport  and  within  a 
6.4-mile  radius  of  Chandler  Municipal 
Airport  and  within  2.5  miles  each  side  of  the 
352°  bearing  from  the  Tilghman  NDB 
extending  torn  the  6.4-mile  radius  to  7.3 
miles  north  of  the  airport  and  within  a  6.5- 
mile  radius  of  Cushing  Municipal  Airport 
and  within  2.1  miles  each  side  of  the  185° 
bearing  from  the  Cushing  NDB  extending 
from  the  6.5-mile  radius  to  9.3  miles  south 
of  the  airport  and  that  airspace  within  a  6- 
mile  radius  of  the  Point  In  Space  serving 
Cushing  Regional  Hospital  Heliport 
*         •         •         •         • 

Issued  in  Forth  Worth,  TX,  on  March  24, 
1999. 

Albert  L  Viselli, 

Acting  Manager,  Air  Traffic  Division. 
Southwest  Region. 
[FR  Doc.  99-8021  Filed  3-31-99;  8:45  am] 

WLUNQ  COOE  4t10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  M-ASW-06] 

Revision  of  Class  E  Airspace;  Guthrie, 
OK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT, 
action:  Direct  final  rule;  request  for 
comments. 

summary:  This  amendment  revises  Class 
E  airspace  at  Guthrie,  OK.  The 
development  of  a  global  positioning 
system  (GPS)  standard  instrument 
approadi  procedtu«  (SIAP)  to  Guthrie 
Mtmicipal  Airport,  Guthrie,  OK  has 
made  this  rule  necessary.  This  action  is 
intended  to  provide  adequate  controlled 
airspace  extending  upward  firom  700 
feet  or  more  above  the  surface  for 
instrument  flight  rules  (IFR)  operations 
to  Guthrie  Municipal  Airport,  Guthrie, 
OK. 


DATES:  Effective  0901  UTC,  July  15. 
1999.  Comments  must  be  received  on  (v 
before  May  17, 1999. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division  federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  99-ASW-06,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays.  An  informal  docket  may  also 
be  Examined  during  normal  business 
hours  at  the  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  E>ay,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Regitm. 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLBIENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71  revises 
the  Class  E  airspace  at  Guthrie.  OK.  The 
development  of  a  GPS  SIAP  at  Guthrie 
Municipal  Airport,  Guthrie,  OK  has 
made  this  rule  necessary,  litis  action  is 
intended  to  provide  adequate  controlled 
airspace  extending  upward  from  700 
feet  or  more  about  the  surface  for 
instnunent  flight  rules  (IFR)  operations 
to  Guthrie  Municipal  Airport,  Guthiie, 
OK. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9F.  dated  September  10. 
1998,  and  efiiective  September  16, 1998, 
whidi  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequentiy  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  any  adverse 
or  negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  vmtten  notice  of  intent  to  submit 
an  adverse  or  negative  comment,  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  docimient  in  the  Federal 
Register  indicating  that  no  adverse  or 
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negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment 
or  written  notice  of  intent  to  submit 
such  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  E)ocket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA  public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  9ft-ASW-06."  The  postcard 
will  be  date  stamped  and  retiuned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federal  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  and 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  <rf'the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  The  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103, 40113, 
40120;  E.0. 10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


within  8  miles  east  and  4  miles  west  of  the 
348°  bearing  from  the  Logan  County  NDB 
extending  bom  the  6.4-mile  radius  to  16 
miles  north  of  the  NDB 

•         *         »         •         • 

Issued  in  Fort  Worth,  TX,  on  March  24. 
1999. 

Albert  L.  Viseili, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  99-8020  Filed  3-31-99;  8:45  am] 

BtUMG  CODE  4tie-1*-M 


ASW0KE5    Guthrie,  OK  (Revised] 

Guthrie  Municipal  Airport,  OK 
(Lat  35''50'59"  N..  long.  97*24'56"  W.) 

LoglUi  County  NDB 
(Ut.  35''50'44"  N.,  long.  97"'24'57"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.4-mile 

radius  of  Guthrie  Municipal  Airport  and 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airapace  Dodnt  No.  99-ASW-05] 

Establiahment  of  Class  E  Airspace; 
Escobas,TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  establishes 
Class  E  airspace  at  Escobas,  TX.  The 
development  of  two  global  positioning 
system  (GPS)  standard  instrument 
approach  procedures  (SIAP),  to  Zachry 
Ranch,  Escobas,  TX,  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  instrument  flight 
rules  (IFR)  operations  to  Zachry  Ranch, 
Escobas,  TX. 

DATES:  Effective  0901  UTC,  July  15, 
1999.  Comments  must  be  received  on  or 
before  May  17, 1999. 
ADDRESSES:  Send  comments  on  the  rule 
in  tripUcate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region,  Docket  No.  99-ASW-05,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth,  TX. 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays.  An  informal  docket  may  also 
be  examined  dining  normal  business 
hours  at  the  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Room  414,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Fedriral  Aviation  Administration,  Fort 
Worth.  TX  76193-0520,  telephone  817- 
222-5593. 
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SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  part  71 
establishes  Gasfs  E  airspace  at  Escobas, 
TX.  The  development  of  two  GPS 
SIAP's,  to  Zachry  Ranch,  Escobas.  TX, 
has  made  this  rule  necessary.  This 
action  is  intended  to  provide  adequate 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
for  IFR  oj)erations  to  Zachry  Ranch, 
Escobas,  TX. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  TTie  Class  E  airspace 
designation  listed  in  this  document  will 
be  pubUshed  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  any  adverse 
or  negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previoos 
opportunities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment,  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Conmiimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  conmumications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  Ught  of  the  comments  received. 
Factual  information  that  supports  the 


commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA  pubUc  contact 
concerned  with  the  subistance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ASW-05."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessmeirt. 

Further*  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an - 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  cxurent.  Therefore.  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follow: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  B,0.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998.  and  effiective 
September  16, 1998.  is  amended  as 
follows: 

Pamgmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  wore 
above  the  surface  of  the  earth. 

•  *         *         •         * 

ASWTXES    Escobas. TX(Ne^ 

Zachry  Ranch,  TX 
(Ut.  27'"04'21"N.,  long.  98'>56'19"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.4-mile 
radius  of  Zachry  Ranch  and  within  1.3  miles 
each  side  of  the  322°  bearing  from  the  airport 
extending  from  the  6.4-mile  radius  to  9.0 
miles  northwest  of  the  airport 

*  •        •        •        * 

Issued  in  Fort  Worth,  TX,  on  March  24, 
1999. 

Albert  L-Viselli. 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  99-8019  Filed  3-31-99: 8:45  am) 
enjJNQ  CODE  4«1«-1S.«I 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9»-ASW-04] 

Revision  of  Class  E  Airspace;  Lake 
Charles,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  This  amendment  revises  Class 
E  airspace  at  Lake  Charles,  LA.  The 
development  of  a  global  positioning 
system  (GPS)  standard  instnunent 
approadi  procedure  (SIAP)  to 
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Chennault  International  Airport,  Lake 
Charles,  LA  has  made  this  rule 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  instrument  flight 
rules  (IFR)  operations  to  Chennault 
International  Airpcxt,  Lake  Charles,  LA. 
BATES:  Effective  0901  UTC,  July  15. 
1999.  Comment  must  be  received  on  or 
before  May  17, 1999. 
ADOncsSES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
.  Branch,  Air  TrafGc  Division,  Federal 
Aviation  Administration.  Southwest 
Region.  Docket  No.  99-ASW-04,  Fort 
Worth,  TX  76193-0520.  The  oCBcial 
docket  may  be  examined  in  the  Office 
of  the  Regional  Counsel,  Southwest 
Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard,  Room  663,  Fort  Worth.  TX. 
between  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region. 
Room  414.  Fort  Worth.  TX. 
FOR  RJRTHEII  INFORMAHON  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration.  Fort 
Worth.  TX  76193-0520,  telephone  817- 
222-5593. 

8UPfn.»»ITARY  information:  This 
amendment  to  14.CFR  part  71  revises 
the  Class  E  airspace  at  Lake  Charles,  LA. 
The  development  of  a  GPS  SlAP  at 
Chennault  International  Airport,  Lake 
Charles,  LA  has  made  this  rule 
necessary^This  action  is  intended  to 
provide  adequate  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  for  instrument  flight 
rules  (IFR)  operations  to  Chennault 
International  Airport,  Lake  Charles.  LA. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  efliective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  docimient  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  any  adverse 
or  negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 
substantial  number  of  previous 
opportimities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment. 


or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment,  is 
received  within  the  coimnent  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  docimient  in  the  Federal 
Roister  indicating  that  bo  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  and  adverse  or  negative 
comment  or  written  notice  of  intent  to 
submit  such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Regialer,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 


Although  this  action  is  in  the  form  of 
a  filial  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factiial  information  that  supports  the 
commenter's  ideas  and  su^estions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA  public  contact 
concerned  with  the  substance  of  this 
action  vdll  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-ASW-04."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 


national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
fevels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Furthw,  the  FAA  has  determined  that 
this  regulation  is  n^controversial  and 
unlikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  \hem 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  net  a 
"significant  regulatory  action"  under 
Executive  Oder  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu-es  (44 
FR 11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substai^ial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Ffexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  AmesdmeBt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g),  40103, 40113. 
40120;  E.0. 10854;  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amendecq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points. 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
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ASW  LA  E5  Lake  Charles,  LA  [Revised] 

Lake  Charles  Regional  Airport,  LA 

(Lat.  30'07'34"N..  long.  93''13'24"W.) 
Lake  Charles,  Chennault  International 
Airport,  LA 
(Lat.  30*12'45"N.,  long.  93*08'37"W.) 
Sulphur,  Southland  Field,  LA 

(Lat.  30°07'53"N.,  long.  93''22'34'W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surfoce  within  a  7.5-mile 
radius  of  Lake  Charles  Regional  Airport  and 
within  a  7-mile  radius  of  Chennault 
International  Airport  and  within  3.5  miles 
each  side  of  the  155"  bearing  from  the  airport 
extending  fit)m  the  7-mile  radius  to  16.7 
miles  southeast  of  the  airport  and  within  a 
5.9-mile  radius  of  Southland  Field. 
•         •         *         •         * 

Issued  in  Fort  Worth,  TX,  on  March  24, 
1999. 

Albert  L.  ViaeUi. 

Acting  Manager,  Air  Traffic  DMsion, 
Southwest  Region. 
IFR  Doc.  99-8018  Filed  3-31-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airepaca  DockM  No.  9S-ASW-18] 

Revision  of  Class  E  Airspace; 
Farmington,  NM 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  extending  upward  from  700 
feet  above  ground  level  (AGL)  at  Four 
Comers  Regional  Airport,  Farmington, 
NM.  The  development  of  a  global 
positioning  system  (GPS)  standard 
instrument  approach  procedure  (SIAP) 
to  Runway  (Rwy)  25  at  Four  Comers 
Regional  Airport,  Farmington,  NM,  has 
made  this  rule  necessary.  This  action  is 
intended  to  provide  adequate  controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  for 
aircraft  executing  the  GPS  Rwy  25  SLAP 
at  Four  Comers  Regional  Airport, 
Farmington,  NM. 

EFFECTIVE  DATE:  0901  UTC,  May  20, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520.  telephone  817- 
222-5593. 
SUPPLEMENTARY  INFORMATION: 

History 

On  January  24, 1996,  a  proposal  to 
amend  14  CFR  part  71  to  revise  Class  E 


airspace  at  Farmington,  NM,  was 
published  in  the  Federal  Register  (61 
FR  1875).  The  development  of  a  GPS 
SIAP  to  Rwy  25  at  Foiu^  Comers 
Regional  Airport,  Farmington,  NM,  has 
made  this  rule  necessary.  The  intended 
effect  of  the  proposal  was  to  provide 
adequate  Class  E  airspace  to  contain 
aircraft  executing  the  GPS  SIAP  at  Four 
Comers  regional  Airport,  Farmington, 
NM. 

Interested  parties  were  invited  to 
participate  in  this  mlemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed  with  the  exception  of  minor 
editorial  changes. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  are  published  in  Paragraph  6005  of 
FAA  Order  7400.9F,  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  Usted  in  this 
dociunent  will  be  published 
subsequently  in  the  order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
revises  Class  E  airspace  at  Farmington, 
NM,  extending  upward  from  700  feet 
above  the  surface  within  a  6.7-mile 
radius  of  the  Four  Comers  Regional 
Airport,  Farmington,  NM. 

TTie  FAA  has  determined  that  his 
regulation  only  involves  an  established 
body  of  technical  regulations  that 
require  frequent  and  routine 
amendments  to  keep  them  operationally 
cturent.  It  therefore  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  mle"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Febmary  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures,  and  air  navigation,  it 
is  certified  that  this  mle  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS.  ROUTES;  AND  REPORTING 
POINTS  [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.0. 10854:  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

{71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
al)Ove  the  surface  of  the  earth. 

*         *         *         *         • 

ASW  NM  E5  Farmington,  NM  [Revised] 

Farmington,  Four  Comers  Regional  Airport, 
NM 
(Ut.  36''44'31"  N.,  long.  108'13'47"  W.) 
Farmington  VORTAC 
(Lat.  36»44'54"  N.,  long.  108»05'56"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.7-radius  of 
Four  Comers  Regional  Airport,  and  within 
1.7  miles  each  side  of  the  088°  bearing  from 
the  airport  extending  from  the  6.7-mile 
radius  to  9  miles  east  of  the  airport  and 
within  1.6  miles  each  side  of  the  266°  radial 
of  the  Farmington  VORTAC  extending  bom 
the  6.7Hniile  radius  to  10.7  miles  west  of  the 
airport;  and  that  airspace  extending  bom 
1,200  feet  above  the  surface  bounded  by  a 
line  extending  bom  lat.  37''04'00"  N.,  long, 
108°56'54"  W.;  to  lat.  37°O4'0O"  N.,  long 
108''27'03"  W.;  thence  clockwise  within  a 
25.5-mile  radius  of  the  Farmington  VORTAC 
to  lat.  37°00'00"  N.,  long.  107°40'18"  W.;  to 
lat.  sroO'OO"  N.,  long.  107'12'58"  W.;  then 
clockwise  within  a  45.1-mile  radius  of  the 
Farmington  VORTAC  to  point  of  beginning; 
excluding  that  airspace  within  the  Durango, 
CO,  Class  E  airspace  area,  that  airspace 
witliin  and  underlying  the  Crownpoint,  NM, 
Class  E  airspace  area. 
«         «         *         »         « 

Issued  in  Fort  Worth,  TX,  on  March  24, 
1999. 

Albert  L.  ViaeUi, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc.  99-8017  Filed  3-31-99;  8:45  am] 
BILUNQ  COOE  4»1»-13-M 
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DEPARTMENT  OF  TRANSPORTATION     The  Rule 


Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  W-AEA-^Oi 

Amendment  to  Class  E  Airspace; 
Palmyra,  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  action  removes  Class  E 
airspace  at  Palmyra  Airpark,  Palmyra, 
NY.  The  airport  has  been  reclassified 
from  pubUc  to  private  use  and 
instnmient  procedures  to  the  airport 
have  been  cancelled.  The  need  for  Class 
E  airspace  no  longer  exists  for 
Instrument  FUght  Rules  (IFR)  operations 
at  the  airport.  This  action  will  result  in 
the  airspace  reverting  to  Class  G 
airspace. 

EFFECTIVE  DATE:  0901  UTC,  May  20, 
1999. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Francis  Jordan,  Airspace  SpedaUst, 
Airspace  Branch.  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kennedy 
Litemational  Airport,  Jamaica,  New 
York  11430,  telephone:  (718)  553-4251. 

SUPPLEMENTARY  INFORMATION: 

Histmy 

On  February  19, 1999,  a  proposal  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  remove 
the  Class  E  airspace  extending  upward 
from  700  feet  above  the  surface  at 
Palmyra  Airpark,  Palmyra,  NY,  was 
published  in  the  Federal  Register  (64 
FR  8272). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  from  700  fieet  AGL  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent  will 
be  removed  subsequently  from  the 
Order. 


This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  removes  Class  E  airspace  at 
Palmyra,  NY.  The  need  for  controlled 
airspace  extending  from  700  feet  AGL  at 
the  Palmyra  Airpark  no  longer  exists. 
This  area  will  be  removed  from  the 
appropriate  aeronautical  diarts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regiilations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  antidpated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affisct  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART71-(AMENDED] 

1.  The  authority  dtation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aiitfaoritjr:  49  U.S.C.  106(g].  40103,  40113, 
40120;  EO  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 


f71.1     [Al 

The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

*  •        •        *        • 

AEA  NY  ES,  Pahnyra.  NY  (Removedl 

•  *        •         •        • 

Issued  in  Jamaica,  New  York  on  March  23, 
1999. 

Franklin  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc  99^015  Filed  3-31-99;  8:45  am) 
MUJNQ  COM  4«10-19-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airapece  Dodcet  No.  9»-AEA-02] 

Establishment  of  Class  E  Airspace; 
Logan,  WV 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  rule. 

summary:  This  action  estabUshes  Class 
E  airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  at 
Logan,  WV.  The  development  of  new 
Standards  Instrument  Approach 
Procedures  (SIAP)  based  on  the  Global 
Positioning  System  (GPS)  to  Logan 
County  Airport,  Logan,  WV,  requires  the 
establishment  of  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  to  accommodate 
the  SIAPs  and  for  Instrument  FUght 
Rules  (IFR)  operations  to  the  airport. 
This  action  is  intended  to  provide 
adequate  Class  E  airspace  to  contain  IFR 
operations  to  Logan  Coimty  Airport  at 
Logan,  WV. 

EFFECTIVE  DATE:  0901  UTC,  May  20. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frauds  Jordan,  Airspace  Spedalist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430,  telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  February  19, 1999,  a  notice 
proposing  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  Class  E  airspace  at 
Logan,  WV,  was  published  in  the 
Federal  Register  (64  FR  8271).  A  GPS 
RWY  6  SL\P  and  GPS  RWY  24  SIAP 
have  been  developed  for  Logan  County 
Airport.  Controlled  airspace  extending 
upward  from  700  feet  AGL  is  needed  to 
accommodate  the  SIAPs  and  for  EFR 
operations  at  the  airport. 

The  notice  proposed  to  establish 
controlled  airspace  extending  upward 
from  700  feet  AGL  to  contain  IFR 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transitioiung  between  the  emt>ute 
and  terminal  environments. 

Interested  parties  were  invited  to 
partiripate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
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received.  The  rule  is  adopted  as 
proposed. 

The  coordinated  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  from  700  feet  AGL  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F,  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  estabUshes  Class  E  airspace  at 
Lx>gan,  WV,  to  provide  controlled 
airspace  extending  upward  from  700 
feet  AGL  for  aircraft  executing  the  GPS 
RWY  6  SlAP  and  GPS  RWY  24  SLAP  to 
Logan  Coimty  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  vtrill  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  hicorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14.CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
'1963Comp.,p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 


September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

AEAWVES    Logan,  WV  (New) 

Logan  County  Airport,  WV 

(Ut.  37<'51'20"  N.,  long.  81»54'57"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  10-mile  radius 

of  Logan  County  Airport. 

***** 

Issued  in  Jamaica.  New  York  on  March  23, 
1999. 

Franklin  O.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
IFR  Doc.  99-8014  Filed  3-31-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

1 7  CFR  Parts  275  and  279 

[Release  No.  IA-1794;  File  No.  S7-2-09] 

RIN3235-AH60 

Transition  Rule  for  Ohio  Investment 
Advisers 

AGENCY:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
adopting  a  new  rule  and  form 
amendments  under  the  Investment 
Advisers  Act  of  1940  for  investment 
advisers  that  will  be  subject  to  a  new 
Ohio  investment  adviser  statute.  The 
new  rule  provides  a  transition  process 
for  these  investment  advisers  to  switch 
from  Commission  to  state  registration. 
EFFECTIVE  DATES:  Rule  203A-6  (17  CFR 
275.  203A-6)  will  become  effective  May 
3, 1999.  Amendments  to  Schedule  I  to 
Form  ADV  (279.1)  will  become  effective 
on  December  31, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  O.  Himstreet,  Attorney,  at  (202) 
942-0716,  Task  Force  on  hivestment 
Adviser  Regulation,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0506. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  adopting  rule  203A-6 
(17  CFR  275.203A-6)  and  technical 
amendments  to  Schedule  I  of  Form  ADV 
(17  CFR  279.1  W),  both  imder  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b)(" Advisers  Act",or  "Act". 


I.  Background 

Under  the  Advisers  Act,  as  amended 
by  the  Investment  Advisers  Supervision 
Coordination  Act  ("Coordination  Act"),^ 
the  Commission  has  regulatory 
responsibility  for  investment  advisers 
that  have  at  least  $25  million  of  assets 
imder  management  or  advise  a 
registered  investment  company.^  The 
Commission  also  has  regulatory 
responsibility  for  advisers  that  have 
their  principal  place  of  business  in  a 
state  that  has  not  enacted  an  investment 
adviser  statute,  regardless  of  their  assets 
imder  management.  ^  At  the  time  the 
Coordination  Act  was  adopted,  Ohio 
was  one  of  four  states  that  did  not  have 
an  investment  adviser  statute.* 
Recently,  Ohio  enacted  investment 
adviser  legislation  that  will  become 
effective  on  March  18, 1999.' 

On  January  29, 1999,  we  issued  a 
release  proposing  rule  203A-6 
("Proposing  Release")  to  assist  the  Ohio 
Division  of  Securities  and  to  facilitate 
the  transition  of  regulatory 
responsibihties  for  smaller  Ohio 
advisers.^  We  also  proposed  technical, 
corresponding  changes  to  Schedule  I  to 
Form  ADV.  We  received  two  conunent 
letters  in  response  to  the  proposal,  both 
of  which  supported  the  new  rule  and 
form  amendments.'  The  Commission  is 
adopting  rule  203A-6  and  technical 
revisions  to  SchediUe  I  to  Form  ADV  as 
proposed. 

n.  Discussion 

Under  new  nde  203A-6.  new  Ohio 
advisers  (i.e.,  those  advisers  that  are  not 
ciurently  registered  with  the 
Commission)  that  would  not  be  eligible 
for  Commission  registration  would 


>  Title  m  of  the  National  Securities  Markets 
Improvement  Act  of  1996,  Pub.  U  No.  104-290, 110 
Stat.  3416  (1996)  (codified  in  scattered  sections  of 
the  United  States  Code). 

'15U.S.C.80b-3A(a). 

'  See  Rules  implementing  Amendments  to  the 
Investment  Advisers  Act  of  1940,  Investment 
Advisers  Act  Release  No.  1633  (May  IS.  1997)  |64 
FR  28112  (May  22.  1997))  at  n.E.1. 

*  Colorado,  Iowa  and  Wyoming  also  did  not  have 
investment  adviser  statutes  at  the  time  Congress 
enacted  the  Coordination  Act.  Since  that  time, 
Colorado  and  Iowa  have  enacted  investment  adviser 
legislation,  and  we  recently  amended  Schedule  I  to 
Form  ADV  to  reflect  these  developments.  Technical 
Changes  to  Schedule  I  to  Form  ADV,  Investment 
Advisers  Act  Release  No.  1733A  ()an.  7, 1999)  (64 
FR  2120  Oan.  13, 1999)). 

>H.B.  695, 122d  Gen.  Ass.,  Reg.  Sess.  (Ohio  1997- 
1998). 

■  Transition  Rule  for  Ohio  Investment  Advisers, 
Investment  Advisers  Act  Release  No.  1787  (]an.  29, 
1999)  (64  FR  5722  (Feb.  5. 1999)). 

'  Letter  from  Thomas  Geyer,  Commissioner,  Ohio 
Securities  Division  to  )onathan  G.  Katz,  Secretary, 
SEC  (Feb.  17, 1999),  File  No.  S7-2-99;  Utter  from 
Peter  C.  Hildreth,  President,  North  American 
Securities  Administrators  Association,  Inc.  to 
Jobathan  G.  Katz,  Secretary,  SEC  (Mar.  8, 1999),  File 
No.  S7-2-99. 
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register  with  the  Ohio  EHvision  of 
S^nirities  on  or  after  the  effisctive  date 
of  Ohio's  implementing  rules-^  Smaller 
Ohio  advisers  (i.e.  those  that  have  less 
than  $25  million  in  assets  under 
management)  that  are  currently 
registered  with  the  Commission  will 
switch  over  to  registration  with  the  Ohio 
Division  of  Securities  between  March 
18.1999  and  December  31. 1999.9  These 
advisers  may  withdraw  their 
Commission  registration  after  they 
register  with  the  Ohio  Division  of 
'Securities,  but  not  later  than  March  30, 
2000." 

With  the  enactment  of  the  Ohio  law, 
smaller  Ohio  advisers  may  no  longer 
rely  on  the  location  of  their  principal 
office  and  place  of  business  as  a  basis 
for  Commission  registration.  The 
Commission  therefore  is  amending 
Schedule  I  by  deleting  the  references  to 
Ohio  from  both  Schedule  I  and  the 
bistructions  to  Schedule  I.  The 
amendments  to  Schedule  I  will  become 
effective  on  December  31. 1999.  As  a 
result  of  the  amendments  to  Schedule  I, 
advisers  will  no  longer  be  able  to  claim 
eligibiUty  for  Commission  registration 
based  on  the  location  of  their  principal 
office  and  place  of  business  in  Ohio  and 
must  withdraw  fh}m  Commission 
registration,  unless  otherwise  eligible. 

m.  Cost/Benefit  Analysis 

New  rule  203A-6  and  the  technical  " 
amendments  to  Schedule  I  to  Form  ADV 
are  designed  to  facilitate  the  transition 
of  certain  advisers  from  Commission  to 
state  registration.  This  transition  further 
implements  congressional  intent  to 
reallocate  regulatory  responsibilities  for 
investment  advisers  between  the 
Commission  and  state  securities 
authorities. 

New  rule  203A-6  will  not  have  a 
significant  effect  on  the  regulatory 


*The  Ohio  Division  of  Securities  estimates  that 
its  implementing  rules  would  be  effective  by  March 
24, 1999. 

•Ohio  Legislation,  supra  note  5  (to  be  codified  at 
section  1707.161(E)  of  the  Ohio  Revised  Code).  In 
addition,  advisers  ineligible  for  Commission 
registration  may  be  required  to  register  with  other 
state  securities  authorities,  subject  to  the  Advisers 
Act  The  Coordination  Act  amended  the  Advisers 
Act  to  add  Section  222(d]  |15  U.S.C  80b-22(d)], 
which  makes  state  investment  adviser  statues 
inapplicable  to  advisers  that  do  not  have  a  place  of 
business  in  the  state  and  have  fewer  than  six  clients 
who  are  residents  of  that  state. 

•"New  rule  203A-6{b).  We  recognize  that  Ohio 
investment  advisers  may  be  registered  with,  and 
regulated  by.  both  the  Ohio  Divison  of  Securities 
and  the  Commission  until  the  advisers  withdraw 
from  Commission  registration.  During  this  time, 
Ohio  investment  advisers  may  be  subject  to  both 
federal  and  state  regulatory  requirements.  Ohio 
investment  advisers  no  longer  eligible  for 
Commission  registration  may  avoid  this  "duplicate 
regulation"  by  withdrawing  from  Commission 
registration  at  any  time  after  they  registered  with 
the  State  of  Ohio. 


burden  borne  by  investment  advisers. 
The  Coordination  Act  imposes  certain 
costs  on  advisers  as  a  consequence  of  no 
longer  being  registered  with  the 
Commission,  and,  at  the  same  time, 
confers  benefits  on  these  advisers,  such 
as  no  longer  requiring  them  to  file 
amendments  to  Form  ADV  with  the 
Commission.  The  costs  the  Advisers  Act 
imposes  on  advisers  withdrawing  from 
Commission  registration  is  estimated  to 
be  $10  per  adviser  (or,  $5,400  in  the 
aggregate)."  The  new  rule  does  not  alter 
these  burdens  and  benefits,  but  merely 
estabhshes  a  time  by  which  advisers  are 
required  to  switch  their  registration 
from  the  Commission  to  the  Ohio 
Division  of  Securities.  ^^  Therefore,  the 
net  costs  imposed  by  the  new  rule  and 
form  amendments  are  negligible. 
Smaller  Ohio  advisers  may  withdraw 
from  Commission  registration  at  any 
time  and  avoid  any  potential  burdens 
associated  with  new  rule  203A-6. 

hi  the  Proposing  Release,  we 
requested  comment  on  the  cost/benefit 
analysis.  No  comments  on  the  cost/ 
benefit  analysis  were  provided.  The 
Commission  believes  that  the  costs 
imposed  by  the  new  rule  are 
insignificant. 

IV.  Paperwork  Reduction  Act 

As  discussed  in  the  Proposing 
Release,  the  amendments  to  Schedule  I 
to  Form  ADV  contain  a  "collection  of 
information  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  to  3520).  The  amendments 
to  Schedule  I  to  Form  ADV  are 
necessary  to  implement  the 
Coordination  Act  with  respect  to 
advisers  with  their  principal  office  in 
Ohio.  The  Commission  received  no 
pubUc  comment  in  response  to  its 
request  for  comments  on  the  Paperwork 
Reduction  Act  analysis. 

Under  Office  of  Management  and 
Budget  rules,  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  agency  displays 
a  valid  OMB  control  number." 
Therefore,  we  have  submitted  the 
collection  of  information  requirements 


''The  Office  of  Management  and  Budget  has 
approved  a  collection  of  information  for  Form 
ADV-W  (OMB  Control  No.  3235-0313).  The 
estimated  burden  is  1.0  hours,  per  response.  Based 
on  an  average  salary  of  SlO  per  hour,  including 
benefits,  the  total  costs  imposed  by  the  Advisers 
Act  on  Ohio  advisers  required  to  withdraw  from 
Commission  registration  is  approximately  $5,400. 

"Under  current  rules,  advisers  that  are  no  longer 
eligible  for  Commission  registration  under  section 
203A(a)  of  the  Act  lis  U.S.C.  80b-3a(a))  must 
withdraw  from  registration  within  90  days  after  the 
date  the  adviser  is  required  by  rule  204-l(a)[17  CFR 
275.204-l(a)j.  See  17  CFR  279.1  (Schedule  I, 
instruction  6). 

"  13  44  U.S.C  350e(c)(l)CB)(v). 


to  the  Office  of  Management  and  Budget 
for  review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320.11.  The  Utle  for 
the  collection  of  information  is 
"Schedule  I  to  Form  ADV,"  under  the 
Advisers  Act.  Schedule  I  to  Form  ADV 
contains  a  currently  approved  collection 
of  information  under  OMB  control 
number  3235-0490.  OMB  has  approved 
the  PRA  request  in  accordance  with  44 
U.S.C.  3507(d),  and  has  assigned  control 
number  3235-0490  to  Schedule  I  to 
Form  ADV  with  an  expiration  date  of 
March  31,  2002. 

The  Commission  is  adopting 
amendments  to  Schedule  I  to  Form  ADV 
that  will  delete  references  to  Ohio 
contained  in  Schedule  I  and  the 
bistructions  to  Schedule  I.  Each 
investment  adviser  must  declare  on 
Schedule  I  to  Form  ADV  whether  it  is 
eligible  for  Commission  registration. 
The  rules  imposing  this  collection  of 
information  are  found  at  17  CFR 
275.203-1  and  17  CFR  279.1.  Rule  204- 
1  (17  CFR  275.204-1)  requires  an 
investment  adviser  registered  with  the 
Commission  to  file  an  amended 
Schedule  I  to  From  ADV  annually 
within  90  days  after  the  end  of  the 
investment  adviser's  fiscal  year.  The 
Commission  is  amending  Schedule  I 
only,  and  not  Form  ADV. 

There  are  no  additional  burdens 
associated  with  this  filing  that  are  not 
already  imposed  by  the  statutory 
requirement  that  advisers  withdraw 
bom  Commission  registration  if  no 
longer  eUgible  for  Commission 
registration.  The  withdrawal  procedures 
impose  no  additional  paperwork 
burdens  on  advisers.  The  new  rule 
creates  a  March  30,  2000  deadline  by 
which  smaller  Ohio  advisers  must 
withdraw  from  Commission  registration. 
Additionally,  smaller  Ohio  advisers  may 
withdraw  fiom  Commission  registration 
at  any  time  prior  to  March  30,  2000  and 
not  be  subject  to  the  new  rule. 

The  Commission  estimates  that  there 
are  approximately  8.200  investment 
advisers  registered  with  the 
Commission.  Approximately  899 
investment  advisers  with  their  principal 
office  in  Ohio  that  are  registered  with 
the  Commission  would  respond 
annually  to  the  information 
requirements  of  Schedule  I.  hi  addition, 
an  estimated  780  new  advisers  will  file 
Schedule  I  to  Form  ADV  annually, 
approximately  83  of  which  are 
estimated  to  have  their  principal  office 
in  Ohio.  Of  these  83  advisers,  an 
estimated  72  will  file  Schedule  I  to 
Form  ADV  an  average  of  once  a  year, 
and  the  remaining  1 1  that  rely  on  the 
exemption  provided  by  rule  203A-2(d) 
(17  CFR  275.203A-d)  will  file  Schedule 
I  to  Form  ADV  an  average  of  twice  each 
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year.  It  is  estimated  that  the 
Commission  will  receive  approximately 
993  total  responses  from  investment 
advisers  with  their  principal  office  in 
Ohio. 

The  form  amendments  will  affect  only 
investment  advisers  with  their  principal 
office  in  Ohio,  and  will  not  materially 
alter  the  number  of  burden  hours  for 
those  advisers.  It  is  estimated  that  the 
amendments  to  Schedule  I  to  Form  ADV 
imposes  on  Ohio  investment  advisers 
852.75  total  burden  hours.  This  estimate 
would  Ukely  remain  constant  absent  the 
new  rule  and  form  amendments.  The 
collection  of  information  required  by 
Schedule  I  is  mandatory,  and  responses 
are  not  kept  confidential.  The  form 
amendments,  as  adopted,  do  not  impose 
a  greater  paperwork  burden  upon 
respondents  than  that  estimated  and 
described  in  the  Proposing  Release. 

V.  Summaiy  of  Final  Ragulatoiy 
Flexibility  Analyiis 

The  Commission  has  prepared  a  Final 
Regulatory  FlexibiUty  Analysis 
("FRFA")  in  accordance  with  the 
R^ulatory  Flexibility  Act  ("Reg.  Flex. 
Act")  (5  U.S.C  604)  in  connection  with 
the  adoption  of  the  rule  described  in 
this  Release.  An  Initial  Regulatory 
Flexibility  Analysis  ("IRFA")  was 
prepared  in  accordance  with  5  U.S.C. 
603  in  conjunction  with  the  Proposing 
Release  and  was  made  available  to  the 
pubhc.  A  siunmary  of  the  IRFA  was 
published  in  the  Proposing  Release.  We 
received  no  commoits  on  the  IRFA. 

The  FRFA  discusses  both  the  need 
for,  and  objectives  of,  the  rule  and  form 
amendments  adopted  by  the 
Commission.  The  new  rule  and  form 
amendments,  as  adopted,  create  a 
transition  process  for  smaller  Ohio 
advisers.  The  new  rule  (a)  provides  a 
one-year  transition  period  for  advisers 
to  switch  from  Commission  registration 
to  state  registration,  and  (b)  requires 
smaUer  Ohio  advisers  to  withdraw  from 
Commission  registration  by  March  30, 
2000.  The  amendments  to  Schedule  I 
delete  references  to  Ohio  to  reflect  that 
Ohio  has  recently  enacted  an 
investment  adviser  statute. 

The  FRFA  also  provides  a  description 
and  an  estimate  of  the  number  of  small 
entities  to  which  the  rule  amendments 
will  apply.  For  the  purposes  of  the 
Advisers  Act  and  the  Reg.  Flex.  Act,  an 
investment  adviser,  under  Commission 
rules,  generally  is  a  small  entity  if  (i)  it 
has  assets  under  management  of  less 
than  $25  milUon  reported  on  its  most 
recent  Schedule  I  to  Form  ADV  (17  CFR 
279.1);  (ii)  it  does  not  have  total  assets 
of  $5  million  or  more  on  the  last  day  of 
the  most  recent  fiscal  year;  and  (iii)  it  is 
not  in  a  control  relationship  with 


another  investment  adviser  that  is  not  a 
small  entity.^* 

It  is  estimated  that  approximately 
1,000  Commission-registered  advisers 
are  small  entities.  It  is  estimated  that 
approximately  540  of  these  small-entity 
advisers  have  their  principal  office  in 
Ohio.  Relatively  few  small  entities  thus 
will  be  affected  by  the  new  rule  and 
form  amendments.  As  explained  in  the 
FRFA,  the  majprity  of  these  advisers  are 
smaller  Ohio  advisers  that  will  be 
required  by  the  Coordination  Act  to 
withdraw  from  Commission  registration 
and  register  with  the  various  state 
securities  authorities.  Absent 
Commission  rulemaking,  the 
Coordination  Act  requires  smaller  Ohio 
advisers  to  withdraw  fit>m  Commission 
registration  after  the  Ohio  law  is 
effective.  It  takes,  on  average,  one  hoxir 
to  complete  form  ADV-W."  The  costs 
associated  with  withdrawing  &t)m 
Commission  registration  would  exist 
absent  the  new  rule  and  form 
amendments.  Therefore,  the  net  costs 
imposed  by  the  new  rule  and  form 
amendments  are  negligible. 

The  FRFA  states  that  the  rule 
amendments  will  impose  no  new 
reporting  or  recordkeeping  requirements 
and  will  eliminate  certain  other 
reqvurements.  The  new  rule  does, 
however,  create  a  deadline  for 
complying  with  an  existing 
requirement.  Smaller  Ohio  advisers  no 
longer  eligible  for  Commission 
registration  vnU  be  required  to 
withdraw  bom  Commission  registration 
by  March  30,  2000.  These  advisers  will 
no  longer  be  required  to  file  an  amended 
Schedule  I  with  the  Commission  each 
year,  or  the  other  annual  updates  to 
Form  ADV. 

The  new  rule  and  form  amendments 
will  not  materially  alter  the  time 
required  for  investment  advisers  to 
comply  with  these  rules.'^  The  new  rule 
and  form  amendments  also  are 
necessary  to  implement  the 
Coordination  Act  with  respect  to 
smaller  Ohio  advisers.  The  FRFA  states 


"Rule  0-7  117  CFR  275.0-7). 

"The  Office  of  Management  and  Budget  has 
approved  a  collection  of  information  for  Form 
ADV-W  (0MB  Control  No.  3235-0313).  The 
estimated  average  burden  is  1.0  hours,  per  response. 
Based  on  an  average  salary  of  $10  per  hour, 
including  benefits,  the  total  costs  imposed  by  the 
Advisers  Act  on  Ohio  advisers  required  to 
withdraw  from  Commission  registration  is 
approximately  $5,400. 

^'Currently,  investment  advisers  that  an 
required  to  withdraw  from  Commission  registration 
because  they  are  no  longer  eligible  under  section 
203A(a)  of  the  Act  |15  U.S.C  80b-3a(a)]  are 
required  to  withdraw  from  registration  within  90 
days  after  the  date  the  adviser's  Schedule  I  was 
required  by  rule  204-l(a)  (17  CFR  275.204-l(a))  to 
have  been  filed  with  the  Commission.  See  Schedule 
I,  instruction  6  [17  CFR  279.1] 


that  the  burden  to  investment  advisers 
subject  to  the  rule  shoidd  be  outweighed 
by  ihe  benefits  to  the  investment 
advisers  subject  to  the  new  rule  and 
form  amendments.  There  are  no  rules 
that  duplicate,  overlap,  or  conflict  with, 
the  new  rule  and  form  amendments. 

Finally,  the  FRFA  states  that,  in 
adopting  the  new  rule  and  form 
amendments,  we  considered  (a)  the 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  resources  > 

available  to  small  entities;  (b)  the 
clarification,  consolidation,  or 
simplification  of  compUance  and 
reporting  requirements  imder  the  new 
rule  for  small  entities;  (c)  the  use  of 
performance  rather  than  design 
standards;  and  (d)  an  exemption  bam 
coverage  of  the  new  rule,  or  any  part  of 
the  new  rule,  for  small  entities.  The 
FRFA  explains  that  the  Commission 
concluded  that  estabUshing  different 
standards  for  small  entities  is 
unnecessary  and  inappropriate. 

The  FRFA  is  available  for  public 
inspection  in  File  No.  S7-2-99,  and  a 
copy  may  be  obtained  by  contacting 
Jeffrey  O.  Himstreet,  Attorney, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW,  Washington,  DC 
20549-0506. 

VI.  Statutory  Antfaority 

The  Commission  is  adopting  new  rule 
203A-6  pursuant  to  the  authority  set 
forth  in  section  203(h)  (15  U.S.C.  80b- 
3(h));  section  203A(c)  (15  U.S.C.  80b- 
3a(c));  and  section  211(a)  (15  U.S.C. 
80b-ll(a))  of  the  Investment  Advisers 
Act  of  1940. 

The  Commission  is  adopting 
amendments  to  Form  ADV  pursiumt  to 
the  authority  set  forth  in  section 
203(c)(1)  (15  U.S.C.  80b-3(c)(l));  and 
section  204  (15  U.S.C.  80b-4)  of  the 
Investment  Advisers  Act  of  1940. 

List  of  Snblects  in  17  CFR  Parts  275  and 
279 

Reporting  and  recordkeeping 
requirements,  Securities. 

Text  of  Rule  and  Form  Amendments 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  n  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  275— RULES  AND 
REGULATIONS.  INVESTMENT 
ADVISERS  ACT  OF  1940 

1.  The  authority  citation  for  Part  275 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  80b-2(aMl7),  80b-3. 
80b-4 ,  80b-6(4],  80b-6a,  80b-l  1 ,  unless 
otherwise  noted. 
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2.  Section  275.203A-6  is  added  to 
read  as  follows: 

S275.203A-6    Transition  p«riod  for  Ohio 
Investment  advisers. 

(a)  Ohio  Authority.  Notwithstanding 
section  203A(h)  of  the  Act  (15  U.S.C. 
80b-3a{b)),  the  Ohio  Revised  Code, 
sections  1707.01  to  1707.99,  is  effective 
vyith  respect  to  an  investment  adviser 
registered  with  the  Commission  that, 
but  for  having  its  principal  office  and 
place  of  business  in  Ohio,  would  be 
prohibited  from  registering  with  the 
Commission  under  section  203A  of  the 
Act  (15  U.S.Q  80b-3a). 

(b)  Withdrawal  Required.  Every 
investment  adviser  that  is  registered 
with  the  Commission  solely  because  its 
principal  office  and  place  of  business  is 
located  in  Ohio  must  withdraw  from 
Commission  registration  by  March  30. 
2000. 

PART  279-FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  ADVISERS 
ACTOF1940 

3.  The  authority  citation  for  part  279 
continues  to  read  as  follows: 

Anthoritjr:  The  Investment  Advisers  Act  of 
1940, 15  U.S.C.  80b-l,  et  seq. 

4.  By  amending  Schedule  I  to  Form 
ADV  (referenced  in  §  279.1)  to  remove 
all  references  to  "Ohio"  and  by 
amending  the  Instructions  to  Schedule  I 
to  Form  ADV  (referenced  in  §  279.1)  to 
remove  all  references  to  "Ohio". 

f  279.1    [Amended] 

Note:  The  text  of  Schedule  I  to  Form  ADV 
($  279.1)  does  not  and  the  amendments  will 
not  appear  in  the  Code  of  Federal 
Regulations. 

Dated:  March  25, 1999. 

By  the  Commission. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  99-7955  Filed  3-31-99;  8:45  am] 
BtUMQ  CODE  S01»41-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510. 520. 522,  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Technical  Amendments 

AQENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  updating  the 
animal  drug  regulations  to  reflect 
corrections  of  previously  approved  new 
animal  drug  applications  (NADA's). 
Several  sponsors  currently  specified  in 
the  list  of  sponsors  of  approved 
applications  and  in  the  animal  drug 
approval  regulations  are  incorrect.  This 
action  is  being  taken  to  improve  the 
acctuBcy  of  the  regulations. 
EFFECTIVE  DATE:  April  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  O'Haro,  Center  for  Veterinary 
Medicine  (HFV-6).  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855.  301-627-3664. 
SUPPt.EMENTARY  INFORMATION:  FDA  has 
found  several  errors  in  the  agency's 
regulations  concerning  approval  of 
animal  drugs,  feeds,  and  related 
products  including  the  Ust  of  sponsors 
of  approved  appUcations.  To  correct 
those  errors,  FDA  is  amending  21  CFR 
510.600(c)(1)  and  (c)(2)  to  remove 
several  sponsor  names  and  drug  labeler 
codes  because  the  firms  are  no  longer 
the  holders  of  any  approved  NADA's. 
This  document  is  also  amending  the 
animal  drug  approval  regulations  by 
correcting  the  nonsubstantive  errors  in 
21  CFR  520.260.  520.2184.  520.2220b. 
522.723.  522.800,  558.140,  558.485,  and 
558.635. 

Listof  Sub)ect8 

21  CFR  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Parts  520  and  522 
Animd  drugs. 


21  CFR  Part  55i' 

Animal  drugs.  Animal  feeds. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510, 520,  522,  and  558  are 
amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351.  352, 
353.  360b,  371,  379e. 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  by  ~^ 
removing  the  entries  for  "AffiUated 
Laboratories  Division,  Whitmoyer 
Laboratories,  Inc/',  "Albers  Milling 
Co.",  "Allied  Pharmacal,  Division  of 
K.C.  Pharmacal.  Inc.".  "Ayerst 
Laboratories,  Division  of  American 
Home  Products,  Corp.",  "Bristol 
Laboratories,  Div.  of  Bristol-Myers  Co.", 
"Cooper  U.S.A..  Inc.".  "Cutter 
Laboratories,  Inc.",  "Dawes 
Laboratories,  Inc.".  "Feed  Products. 
Inc.".  "H.  Qay  Glover  Co.,  hic", 
"Gooch  Feed  Mill  Corp.",  "Grain 
Processing  Corp.",  "ICI  Americas,  Inc.". 
"KASCO-EFCO  Uboratories.  hic".  "Dr. 
LeGear.  Inc.".  "McNeil  Laboratories, 
hic.",  "Triple  "F",  hic",  "Tutag 
Pharmaceuticals,  Inc.",  and  "Western 
Serum  Co.";  by  alphabetically  adding  a 
new  entry  for  "Equi  Aid  Products,  Inc."; 
and  in  the  table  in  paragraph  (c)(2)  by 
removing  the  entries  for  "000015, 
000045, 000046,  000124.  000161. 
000794,  010471,  010616,  011398, 
011490,  011492,  011511,  011825, 
011950,  012983,  013959,  017826, 
021798,  022591,  and  024264";  and  by 
numerically  adding  a  new  entry  for 
"062240"  to  read  as  follows: 

S  51 0.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 


(c)  •  •  • 
(D*  •  • 


Firm  name  and  address 


Equi  Aid  Products.  Inc..  1517  West  Knudsen  Dr.,  Phoenix,  AZ  85027 


062240 


Drug  labeler  code 


(2)» 
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Drug  labeler  code 


062240 


Firm  name  and  address 


Equi  Aid  Products,  Inc.,  1517  West  Knudsen  Dr.,  Phoenix,  AZ  85027 


PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C  360b. 

$520,260    [AmwKtod] 

4.  Section  520.260  n-Butyl  chloride 
capsules  is  amended  in  paragraph  (b)(2) 
by  removing  "012983"  and  adding  in  its 
place  "038782". 

$520.2184    [AmWKtodl 

5.  Section  520.2184  Sodium 
sulfachlowpyrazine  monohydrate  is 
amended  in  paragraph  (b)  by  removing 
the  phrase  "Nos.  010042  and  0535ai" 
and  adding  in  its  place  "No.  010042". 

PART  522-4MPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

6-7.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

$522,723    [AiTMnd«q 

8.  Section  522.723  Diprenorphine 
hydrochloride  injection  is  amended  in 
pargraph  (c)  by  removing  "010042"  and 
adding  in  its  place  "053923". 

$522,800    [Amended] 

9.  Section  522.800  Dmperidol  and 
fentanyl  citrate  injection  is  amended  in 
pargraph  (b)  by  removing  "000045"  and 
adding  in  its  place  "000061". 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

10.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

$558,140    [AmwKled] 

11.  Section  558.140  Chlortetracycline 
and  sulfamethazine  is  amended  in 
paragraph  (a)  by  removing  "000004" 
and  adding  in  its  place  "063238". 

$558,485    [Amended] 

12.  Section  558.485  Pyrantel  tartrate 
is  amended  by  removing  and  reserving 
paragraph  (a)(17). 


$558,635    [Amended] 

13.  Section  558.635  Virginiamycin  is 
amended  in  paragraph  (b)(2)  by 
removing  "011490"  and  adding  in  its 
place  "046573". 

Dated:  March  23, 1999. 
Margaret  Ann  Miller, 
Acting  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  99-7925  Filed  3-31-99;  8:45  am) 
BIUJNG  CODE  41W-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Sulfadlmethoxine  Tablets  and  Boluses; 
Technical  Amendment 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule;  technical 

amendment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  codify  an 
approved  new  animal  drug  application 
(NADA)  held  by  Pfizer,  Inc.  The  NADA 
provides  for  use  of  sulfadlmethoxine 
(SDM)  tablets  to  treat  bacterial 
infections  of  dogs  and  cats. 
EFFECTIVE  DATE:  April  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
IMane  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855,  301-827-0212. 
SUPPLEMENTARY  INFORMATION:  Pfizer, 
Inc.,  235  East  42d  St.,  New  York,  NY 
10017,  is  sponsor  of  NADA  15-102  that 
provides  for  oral  use  of  SDM  tablets  for 
the  treatment  of  SDM-susceptible 
bacterial  infections  of  dogs  and  cats. 
The  NADA  was  approved  on  December 
14, 1964,  for  Hofhnann  LaRoche,  Inc. 
After  several  changes  of  sponsors,  the 
current  sponsor  of  the  NADA,  Pfizer, 
Inc.,  has  filed  a  supplement  to  NADA 
15-102  providing  information 
supporting  prior  approval  of  their 
NADA  and  has  requested  codification. 
FDA  concxirs  that  NADA  15-102  was 
approved  for  use  in  dogs  and  cats  on 


December  14, 1964,  and  therefore, 
amends  21  CFR  520.2220b  to  reflect  the 
approval.  Also,  FDA  is  amending  the 
regulation  to  add  several  editorial 
changes  by  removing  paragraph  (a),  by 
redesignating  paragraphs  (b),  (d),  and  (e) 
as  paragraphs  (a),  (b),  and  (d), 
respectively,  and  by  revising  new 
paragraphs  (a)  and  (d)(2)  to  reflect  the 
codification. 

Approval  of  this  supplemental  NADA 
does  not  require  additional  safety  and 
effectiveness  data.  Therefore,  a  &«edom 
of  information  summary  is  not  required. 

The  agency  has  determined  imder  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subject  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C  360b. 

2.  Section  520.2220b  is  amended  by 
removing  paragraph  (a),  by 
redesignating  paragraphs  (b),  (d),  and  (e) 
as  paragraphs  (a),  (b),  and  (d), 
respectively,  and  by  revising  newly 
redesignated  paragraphs  (a)  and  (d)(2)  to 
read  as  follows: 

$  520.2220b   Sulfadlmethoxine  tablets  and 
boluses. 

(a)  Sponsors.  Approval  to  firms 
identified  in  §  510.600(c)  of  this  chapter 
as  follows: 

(1)  To  000069,  approval  for  use  as  in 
paragraphs  (d)(1).  (d)(2),  and  (d)(3)  of 
this  section. 
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(2)  To  000061.  approval  for  use  as  in 
paragraph  (dK2). 
•        •        *        •        • 

(d)  •  •  • 

(2)  D(^  and  cats,  (i)  Amount.  12.5  to 
25  milligrams  per  pound  of  body 
weight. 

(iij  Indications  for  use.  Treatment  of 
sul&dimetkoxine-susceptible  bacterial 
infisctions. 

(iii)  Limitations.  Administer  25 
milligrams  per  pound  of  body  weight  on 
the  first  day  followed  by  12.5  mill^ams 
per  pound  of  body  weight  per  day  imtil 
the  animal  is  free  of  sjrmptoms  for  48 
hours.  Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 


Dated:  March  17, 19»9. 
Muigarat  Ann  Millar, 
Acting  Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
(FR  Doc  99-7924  Filed  3-31-99;  6:45  am] 
■UMS  OOK  4M»41-F 


OEPAfTTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnif  Admintetradon 

21CFRPatt522 

Iwplanttieii  or  Inioctrtito  Dosage 
Form  New  Animal  Drugs;  Dinoprost 
Tromelhamine  Sterile  Sekitien 

AQENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific,  Inc.  The  ANADA 
provides  for  intramuscular  use  of 
dinoprost  tromethamine  sterile  solution 
in  cattle,  swine,  and  mares. 
EFFECTIVE  DATE:  April  1, 199d 
FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  For  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-0209. 
SUPPLEMENTARY  INFORMATION:.  Phoenix 
Scientific,  Inc.,  3915  South  48th  St. 
Terrace,  P.O.  Box  6457,  St.  Joseph,  MO 
64506-0457,  filed  ANADA  200-253  that 
provides  for  use  of  ProstaMate""^ 
(dinoprost  tromethamine  injection)  for 
intramuscular,  veterinary  prescription 
use  for  estrus  synchronization, 
treatment  of  unobserved  (silent)  estrus 
and  pyometra  (chronic  endometritis)  in 
cattle;  for  abortion  of  feedlot  and  other 


nonlactating  cattle;  for  parturition 
induction  in  swine;  and  for  controlling 
the  timing  of  estrus  in  estrous  cycling 
mares  and  clinically  anestrous  mares 
that  have  a  corpus  luteiun. 

Approval  of  Phoenix's  ANADA  200- 
253  for  ProstaMateTM  (dinoprost 
tromethamine  injection)  sterile  solution 
is  as  a  generic  copy  of  Pharmacia  & 
Upjohn's  NADA  106-901  Lutalyse® 
(dinoprost  tromethamine)  sterile 
solution.  ANADA  200-253  is  ^proved 
as  of  February  12, 1999,  and  the 
regulations  are  amended  in  21  CFR 
522.690(b)  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(eK2Kii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  appUcation  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  imder  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  efiect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  ia  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 
§522.690    [Amended] 

2.  Section  522.690  Dinoprost 
tromethamine  sterile  solution  is 
amended  in  paragraph  (b)  by  removing 
"No.  000009"  and  adding  in  its  place 
"Nos.  000009  and  059130". 

Dated:  March  18, 1999. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  99-7922  Filed  3-31-99;  8:45  am] 
BILUNG  COOE  41M-01-f 


AQENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

22CFRCtMptBrll 

Establishment  of  Agency  for 
Intematlenal  Dovelepwent  as  an 
Executive  Agency 

AQENCY:  U.S.  Agency  for  International 
Development. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Agency  for 
International  Development  ("USAID")  is 
amending  its  chapter  in  the  Code  of 
Federal  Regulations  ("CFR")  to  delete 
the  reference  to  the  U.S.  international 
Development  Cooperation  Agency 
("IDCA").  Under  the  provisions  of  the 
Foreign  Affeirs  Reform  and 
Restructuring  Act  of  1998,  IDCA  was 
abohshed  and  USAH)  was  established  as 
an  Executive  agency,  effective  April  1, 
1999. 

DATES:  Effective  April  1, 1999. 

FOR  FURTHER  MFORMATKM  CONTACT:  Jan 
Miller,  Office  of  General  Counsel.  202- 
712-4174;  jmiller  ©usaid.gov. 

SUPPI.EMENTARY  INFORMATION:  Under  the 
provisions  of  the  Foreign  Affairs  Reform 
and  Restructuring  Act  of  1998,  as 
contained  in  Public  Law  105-277,  IDCA 
was  abolished  and  USAID  was 
established  as  an  Executive  agency, 
effective  April  1, 1999. 

The  abolition  of  IDCA  does  not  affect 
the  status  and  validity  of  USAID 
regulations,  directives,  ruUngs,  policies; 
they  continue  in  effect. 

This  is  a  procedural  rule  exempt  from 
notice  and  comment  tmder  5  U.S.C. 
533(b)(3)(a).  This  rule  is  not  a 
significant  rule  for  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  This  rule  does  not  have  a 
significant  impact  on  small  business 
entities  under  the  Regulatory  Flexibility 
Act. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  22 
U.S.C.  2381,  revise  the  heading  of 
chapter  II  of  title  22  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

CHAPTER  n— AGENCY  FOR 
INTERNATIONAL  DEVELOPMENT 

Singleton  B.  McAllister. 

General  Counsel. 

[FR  Doc.  99-7968  Filed  3-31-99;  8:45  am) 
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ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

22  CFR  Chapter  VI 

Repeal  of  the  Arms  Control  and 
Disarmament  Agency's  Regulations 

agency:  Arms  Control  and  Disarmament 

Agency. 

ACTIOW;  Final  rule. 

summary:  Pursuant  to  the  consohdation 
of  the  Arms  Control  and  Disarmament 
Agency  ("ACDA")  and  the  Department 
of  State  as  mandated  by  the  Foreign 
Affairs  Agencies  Consolidation  Act  of 
1998,  this  rule  repeals  ACDA's  pubUc 
regulations  in  the  Code  of  Federal 
Regulations  (CFR). 
DATES:  Effective  April  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  EUzabeth  Hoinkes,  {202)-647- 
4621. 

SUPPLEMENTARY  INFORMATION:  In  order  to 
avoid  having  duplicative  regulations 
after  ACDA  is  consoUdated  with  the 
Department  of  State  pursuant  to  the 
Foreign  Affairs  Agencies-ConsoUdation 
Act  of  1998,  Public  Law  105-277,  this 
rule  repeals  ACDA's  pubUc  regulations, 
which  appear  in  22  CFR  Chapter  VI, 
upon  the  abolition  of  ACDA  imder  the 
Act.  This  repeal  shall  take  effect  in 
accordance  with  the  savings  provisions 
at  Section  1615(b)-{f)  of  the  Act. 

This  rule  involves  agency 
management  functions  and,  therefore,  is 
not  subject  to  the  procedures  required 
by  5  U.S.C  553  and  801.  It  is  also 
exempt  from  review  imder  Executive 
Order  12866  but  has  been  reviewed 
internally  by  ACDA  to  ensure 
consistency  with  the  purposes  thereof. 
This  amendment  has  been  found  to  be 
a  minor  rule  within  the  meaning  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  Public  Law  104- 
121.  It  does  not  require  analysis  under 
the  Regulatory  Flexibihty  Act  or  the 
Unfunded  Mandates  Reform  Act. 

List  of  Sub)ects 

22  CFR  Part  601 

Organization  and  functions 
(Government  agencies). 

22  CFR  Part  602 

Freedom  of  information. 
22  CFR  Part  603 

Privacy. 
22  CFR  Part  604 

Claims. 
22  CFR  Part  605 

Classified  information. 


22  CFR  Part  606 

Conflict  of  interests. 

22  CFR  Part  607 

Administrative  practice  and 
procediue.  Civil  rights.  Equal 
employment  opportimity.  Federal 
buildings  and  facilities,  Individuals 
with  disabilities. 

22  CFR  Part  608 

Administrative  practice  and 
procedure.  Courts,  Government 
employees. 

Accordingly,  for  the  reasons  set  forth 
above,  upon  the  abolition  of  ACDA 
under  Public  Law  105-277,  Parts  601 
through  608  of  Title  22,  Code  of  Federal 
Regulations  are  hereby  removed  and 
chapter  VI  of  Title  22  is  vacated. 

Dated:  March  29, 1999. 
John  D.  Holum, 

Director,  U.S.  Arms  Control  and  Disarmament 
Agency. 
IFR  Doc.  99-8129  Filed  3-31-99;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TD  8817] 

RIN  1545-nAV70 

Notice  of  Certain  Transfers  to  Foreign 
Partnerships  and  Foreign 
Corporations;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  final  income  tax 
regulations  that  were  published  in  the 
Federal  Register  on  Friday,  February  5, 
1999  (64  FR  5713)  relating  to  certain 
transfers  to  foreign  partnerships  and 
corporations  by  U.S.  persons. 
DATES:  This  correction  is  effective 
February  5, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ehana  Dolgoff  (202)622-3860  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  are  under 
section  6038B  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  pubUshed,  the  final  regulations 
contain  errors  that  may  prove  to  be 


misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (TD  8817),  that  were 
the  subject  of  FR  Doc.  99-2798,  is 
corrected  as  follows: 

f  1.60388-1    [Corrected] 

1.  On  page  5715,  colmnn  1, 
amendatory  instruction  Par.  2, 
instruction  2.  is  corrected  to  read  "2.  In 
paragraph  (b)(l)(i),  the  first  sentence  is 
removed  and  two  new  sentences  are 
added  in  its  place.". 

la.  On  page  5715,  column  1, 
§  1.6038B-l(b)(l){i),  lines  4  through  7, 
the  langiiage  "paragraph  (b)(2)  of  this 
section,  or  cash,  which  is  subject  to 
special  rules  contained  in  paragraph 
(b)(3)  of  this  section,  any  U.S.  person 
that  makes  a"  is  corrected  to  read 
"paragraph  (b)(2)  of  this  section,  any 
U.S.  person  that  makes  a",  lb.  On  page 
5715,  column  1,  in  §  1.6038B-l(b)(l)(i), 
a  new  sentence  is  added  after  the  first 
sentence  to  read  "For  special  rules 
regarding  cash  transfers  made  in  tax 
years  beginning  after  February  5, 1999, 
see  paragraphs  (b)(3)  and  (g)  of  this 
section.". 

2.  On  page  5715,  column  1, 

§  1.6038B-1  (b)(3)  introductory  text,  line 
2,  the  language  "fdreign  corporation 
must  report  the"  is  corrected  to  read 
"foreign  corporation  in  a  transfer 
described  in  section  6038B(a)(l)(A) 
must  report  the". 

3.  On  page  5715,  column  2, 

§  1.6038B-l(c),  Une  6,  the  language 
"secUon  6038B(a)(l)(A)  (including 
cash"  is  corrected  to  read  "section 
6038B(a)(l)(A)  (including  cash 
transferred  in  taxable  years  beginning 
after  February  5, 1999,". 

4.  On  page  5715,  coliunn  2, 

§  1.6038B-l(g),  lines  3  through  8,  the 
language  "July  20, 1998,  except  that  the 
first  sentence  of  paragraph  (b)(l)(i), 
paragraph  (b)(3),  and  the  first  sentence 
of  paragraph  (c)  apply  to  transfers 
occiuring  in  taxable  years  beginning 
after  February  5, 1999.  See  §  1.6038B-" 
is  corrected  to  read  "July  20, 1998, 
except  that  transfers  of  cash  made  in 
taxable  years  beginning  on  or  before 
February  5, 1999  are  not  required  to  be 
reported  under  section  6038B.  See 
§1.6038B-". 

§1.60388-2    [Corrected] 

5.  On  page  5717,  column  2, 

§  1.603aB-2(j)(l)(ii)  line  1,  the  language, 
"Filing  a  Form  926  with  the"  is 
corrected  to  read  "Filing  a  Form  926 
(modified  to  reflect  that  the  transferee  is 
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a  partnership,  not  a  corporation)  with 

the". 

Cynthia  E.  Gri^by. 

Chief,  Regulations  Unit.  Assistant  Chief 
Counsel  (Corporate). 

(FR  Doc.  9»-7793  Filed  3-31-99;  8:45  am] 
BN.UNO  CODE  4«3»41-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1. 7,  and  602 

[TD8770] 

RiN  154S-AP81  and  1545^132 

Certain  Transfers  of  Stock  or 
Securities  t)y  U.S.  Persons  to  Foreign 
Corporations  and  Relatad  Reporting 
Requirements;  CorfBCtion 

AOENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  final  regulations. 


SUMMARY:  This  dociunent  contains 
corrections  to  Treasury  Decision  8770, 
which  was  pubUshed  in  the  Federal 
Register  on  Friday,  June  19, 1998  (63  FR 
33550)  relating  to  certain  transfers  of 
stock  or  secxuities  by  U.S.  persons  to 
foreign  corporations  piusuant  to  the 
corporate  organization  and 
reorganization  provisions  of  the  Internal 
Revenue  Code,  and  the  reporting 
requirements  related  to  such  transfers. 

DATES:  These  corrections  are  effactive 
July  20, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phihp  L,  Tretiak.  (202)  622-3860  (not  a 
toll-free  niunber). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  imder 
sections  367  and  6038B  of  the  Lntemal 
Revenue  Code. 

Need  fin- Correction 

As  pubhshed,  TD  8770  contains  errors 
which  may  prove  to  be  misleading  and 
are  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (TD  8770),  which  was 
the  subject  of  FR  Doc.  98-15454,  is 
corrected  as  follows: 

1.  On  page  33555.  column  2,  in  the 
preamble  imder  the  paragraph  heading 
"Effective  Dates",  line  19.  the  language 
"a  United  States  shareholder  but  does" 
is  corrected  to  read  "a  United  States 
shareholder  but  does  not". 


f  1.387(1^3    [ComctMl] 

2.  On  page  33556.  column  1, 

§  1.367(a)-3(a),  Unes  22  through  24.  the 
language  "a  U.S.  person  exchanges  stock 
of  one  foreign  corporation  for  stock  of 
another  foreign  corporation  in  a 
reorganization"  is  corrected  to  read  "a 
U.S.  person  exchanges  stock  of  a  foreign 
corporation  in  a  reorganization". 

3.  On  page  33556,  colmnn  1. 
§1.367(a)-3(a).  line  27.  the  language 
"domestic  corporation  for  stock  of  a"  is 
corrected  to  read  "domestic  or  foreign 
corporation  for  stock  of  a". 

4.  On  page  33559.  coliunn  1, 

§  1.367(a)-3(d)(3),  paragraph  (ii)  of 
Example  6.  Une  10.  the  language 
"§1.367(a>-8(g)(3)(i)  (which  includes 
the"  is  corrected  to  read  §  1.367(a)- 
8(g)(3)  (which  includes  the". 

{l.367(bM   [ConactMq 

5.  On  page  33568,  column  1, 
§  1.367(b)-4(b)(5)(i),  line  4.  the  language 
"transaction  described  in  paragraph 
(b)(1)"  is  corrected  to  read  "transaction 
described  in  paragraph  (a)". 

6.  On  page  33568,  column  2. 
§  1.367(b)-4(b)(5)(ii).  paragraph  (U)  of 
the  Example,  line  2.  the  language  "an 
exchange  described  in  paragraph  (b)  of 
is  corrected  to  read  "an  exchange 
described  in  paragraph  (a)  oV. 

I1.6038B-1    [Corrwtwq 

7.  On  page  33569.  column  1. 
§  1.6038B-l(b)(2)(i)  introductory  text, 
line  4.  the  language  "in  section 
6038(a)(1)(A)  will  be"  is  corrected  to 
read  "in  section  6038B(a)(l)(A)  will  be". 
Cynthia  E.  Grigriijr, 

Chief  Regulations  Unit.  Assistant  Chief 
Counsel  (Corporate). 

IFR  Doc.  99-7792  Filed  3-31-«9;  8:45  am] 

■LUNG  CODE  4«3S-ei-U  ' 


from  a  nonquahfied  deferred 
compensation  plan  are  taken  into 
accoimt  as  wages  for  purposes  of  the 
employment  taxes  imposied  by  the 
Federal  Insurance  Contributions  Act 
(HCA). 

DATES:  This  correction  is  effective 
January  29. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janine  Cook,  Linda  E.  Alsahhi,  or 
Margaret  Owens.  (202)  622-6040  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

ground 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
section  3121  of  the  Internal  Revenue 
Code. 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  31  and  602 

[TD8814] 

RIN  1545-AF97 

Federal  Insurance  Contributions  Act 
(PICA)  Taxation  of  Amounts  Undsr 
Employee  Benefit  Plans;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  final  regulations. 


SUMMARY:  This  document  contains 
corrections  to  Treasury  Decision  8814. 
which  was  pubUshed  in  the  Federal 
Register  on  Friday,  January  29. 1999  (64 
FR  4542)  that  provides  guidance  as  to 
when  amoimts  deferred  under  or  paid 


Need  for  Correction 

As  published,  TD  8814  contains  errors 
which  may  prove  to  be  misleading  and 
are  in  need  of  clarification. 

Correction  (rf  Publication 

Accordingly,  the  pubUcation  of  the 
final  regidations  (TD  8814).  which  were 
the  subject  of  FR  Doc.  99-1663,  is 
corrected  as  follows: 

1.  On  page  4542,  column  1,  in  the 
regulation  heading,  line  5.  the  language 
"RIN  1545-AT27"  is  corrected  to  read 
"RIN  1545-AF97". 

f  31^121  (v)<2>-1    [CorrwtMl] 

2.  On  page  4550.  column  3. 
§31.3121(v)(2)-l(b)(5),  paragraph  (i)  of 
Example  10,  line  9.  the  language 
"employee's  designated  beneficiary  in  a 
single"  is  corrected  to  read  "employee's 
designated  beneficiary  in  a  single 
lump". 

3.  On  page  4551,  column  1. 
§31.3121(v)(2)-l(b)(5).  paragraph  (ii)  of 
Example  10,  line  3  bom  the  bottom  of 
the  paragraph,  the  language  "payable  in 
the  event  of  the  Employee  E's"  is 
corrected  to  read  "payable  in  the  event 
of  Employee  E's". 

4.  Chi  page  4551,  column  1, 
§31.3121(v)(2>-l(b)(5).  paragraph  (ii)  of 
Example  11,  line  4  bom  the  bottom  of 
the  paragraph,  the  language  "E  imder 
the  plan  during  the  Employee  E's"  is 
corrected  to  read  "E  under  the  plan 
during  Employee  E's". 

5.  On  page  4566.  column  3. 

§  31.3121(v)(2)-l(g)(5).  paragraph  (i)  of 
Example  8,  line  14,  the  langiiage  "Based 
Employer  R's  estimate  that  Employee" 
is  corrected  to  read  "Based  on  Employer 
R's  estimate  that  Employee". 

6.  On  page  4566,  column  3, 
S31..3i:?l{v)(2)-l(g)(5),  paragraph  (i)  of 
Exampla  8,  line  5  frt>m  die  bottom  of  the 
paragraph,  the  language  "which 
Employee  R  has  a  l^ally  binding  right" 
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is  corrected  to  read  "which  Employee  F 

has  a  legally  binding  right". 

Cynthia  E.  Grigsby. 

Chief,  Regulations  Unit.  Assistant  Chief 

Counsel  (Corporate). 

(FR  Doc.  99-7791  Filed  3-31-99;  8:45  am] 

BILUNQ  CODE  4«30-*1-4J 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  602 
[708011] 

0MB  Control  Numbers  Assigned 
Pursuant  to  the  Paperwork  Reduction 
Act;  Correction 

agency:  Internal  Revenue  Service  (IRS), 

Treasury.  . 

action:  Correcting  amendment. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  (TD 
8011),  which  were  pubUshed  in  the 
Federal  Register  on  Thursday,  March 
14, 1985  (50  FR  10221)  relating  to  the 
displaying  of  OMB  control  nimibers  on 
this  agency's  regulations  that  solicit  or 
obtain  information  from  the  public. 
DATES:  This  correction  is  effective 
November  12,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  Feiring,  (202)  622-3940,  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  displays  this 
agency's  control  numbers  and 
implemented  requirements  of 
regulations  promulgated  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  of  1980. 

Need  for  Correction 

As  pubUshed,  final  regulations  (TD 
8011)  contain  errors  which  may  prove  to 
be  misleading  and  are  in  need  of 
clarification. 

List  of  Subjects  in  26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Correcting  Amendment  to  Regulations 

Accordingly,  26  CFR  part  602  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Paragraph  1.  The  authority  citation 
for  part  602  continues  to  read  as 
follows: 


Authority:  26  U.S.C.  7805. 

§602.101    [Corrected] 

Par.  2.  In  §602.101,  paragraph  (a), 
second  sentence,  the  language 
"(together  with  26  CFR  601.9000)"  is 
removed. 

Par.  3.  In  §602.101,  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit.  Assistant  Chief 
Counsel  (Corporate). 
[PR  Doc.  99-7823  Filed  3-31-99;  8:45  am) 

BILLING  CODE  4S30-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  067-1067a;  FRL-6315-e] 

Approval  artd  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  announcing  direct 
final  approval  of  revisions  to  Missouri's 
Open  Burning  Rule  (10  CSR  10-3.030) 
and  Samphng  Methods  Rule  (10  CSR 
10-6.030)  as  an  amendment  to  the 
Missouri  State  Implementation  Plan 
(SIP).  This  action  will  update  the  SIP 
rules  to  include  revisions  which  add 
sampling  methods  and  otherwise 
improve  the  clarity  of  the  rules. 
DATES:  This  direct  final  rule  is  effective 
on  June  1, 1999  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  May  3,  1999.  If  adverse  comment  is 
received,  EPA  wrill  publish  a  timely 
withdrawal  of  the  (Urect  final  nde  in  the 
Federal  Register  and  inform  the  pubUc 
that  the  rule  will  not  take  effect. 
ADDRESSES:  All  comments  should  be 
addressed  to  Joshua  A.  Tapp  at  the 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch,  726 
Minnesota  Avenue,  Kansas  Qty,  Kansas 
66101. 

Copies  of  the  state  submittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours:  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Branch,  726  Minnesota  Avenue,  ICansas 
City,  Kansas  66101;  and  the 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M  Street, 
SW,  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joshua  A.  Tapp  at  (913)  551-7606. 


SUPPLEMENTARY  INFORMATION: 

What  Is  an  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quahty 
meets  the  national  ambient  air  quality 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA.  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  EPA 
for  approval  and  incorporation  into  the 
Federally  enforceable  SIP. 

The  CAA  requires  each  state  to  have 
a  Federally  approved  SIP  which  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
dociunents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  an  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  v\rith  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  EPA  for  inclusion  into  the 
SIP.  EPA  must  provide  pubHc  notice 
and  seek  additional  pubUc  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  EPA. 

All  state  regulations  and  supporting 
information  approved  by  EPA  imder 
section  110  of  the  CAA  are  incorporated 
into  the  Federally  approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  Part  52 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
but  are  incorporated  by  reference,  which 
means  that  Q'A  has  approved  a  given 
state  regulation  with  a  specific  effective 
date. 
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What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally  approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federsdly  approved,  EPA  is 
authorized  to  take  enforcement  actios 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violators  as  described  in  the  CAA. 

What  Is  Being  Addressed  in  This 
Document? 

On  November  13, 1998,  the  Missouri 
Department  of  Natural  Resources 
(NffiNR)  submitted  revisions  to  rule  10 
CSR  10-3.030  entitled  "Open  Burning 
Restrictions."  A  pubHc  hearing  was  held 
on  the  revisions  to  this  rule  on  March 
26, 1998.  Following  a  response  to 
comments,  the  Missouri  Air 
Conservation  Commission  (MACC) 
adopted  these  revisions  on  April  30, 
1998,  and  they  became  effective  on 
August  30, 1998. 

On  December  7, 1998,  the  MDNR 
submitted  revisions  to  ride  10  CSR  10- 
6.030  entitled  "Sampling  Methods  for 
Air  Pollution  Sources."  A  public 
hearing  was  held  on  the  revisions  to  this 
rule  on  June  25, 1998.  No  comments 
were  submitted.  Consequently,  on  July 
30, 1998,  the  MACC  adopted  these 
revisions,  and  on  November  30, 1998, 
they  became  effective. 

In  each  of  its  submittal  letters,  MDNR 
has  requested  that  EPA  revise  the 
Missouri  SIP  to  include  the  changes 
incorporated  into  these  rules. 

The  three  most  significant  revisions 
incorporated  by  MDNR  into  rule  10  CSR 
10-3.030  include:  (1)  A  consolidation  of 
the  open  burning  restriction  provisions 
into  one  section;  (2)  a  new  provision 
that  requires  certain  sources  which 
obtain  a  permit  to  conduct  open  burning 
to  utilize  an  air  ciulain  destruetor;  and 
(3)  revisions  which  allow  open  burning 
during  emei;gency  response  situations, 
to  protect  human  health  or  for 
authorized  natural  resource 
management.  It  should  be  noted  that 
this  rule  pertains  to  out-state  Missouri 
only.  It  does  not  include  Kansas  City,  St. 
Louis,  or  Springfield. 

Missouri  has  made  two  basic  types  of 
revisions  to  nde  10  CSR  10-6.030 
relating  to  reference  sampling  methods. 
The  first  type  of  revision  is  to  clarify  the 
meaning  and  intent  of  the  reference 
method  citations  by  making  non- 
substantive word  changes.  The  second 
type  of  revision  that  was  made  was  to 
add  certain  Federal  reference  sampling 
methods  to  the  Missouri  rule. 

Specifically,  two  test  methods  were 
added  to  the  rule  during  this  revision. 


MDNR  has  added  the  Federal  reference 
test  method  for  condensible  particulate 
matter  (method  202)  to  Subsection 
(5)(E).  MDNR  has  also  added  the  Federal 
reference  test  method  for  visible 
emissions  (method  22)  to  Subsection 
{9)(B). 

What  Action  Is  Being  Taken  by  EPA? 

MDNR  submitted  the  Out-State  Open 
Burning  Rule  (10  CSR  10-3.030)  and  the 
Sampling  Methods  Rule  (10  CSR  10- 
6.030)  for  incorporation  into  the 
Federally  approved  SIP  on  November 
13, 1998,  and  on  December  7, 1998, 
respectively. 

EPA  has  reviewed  these  submittals 
which  consolidate  rule  language,  clarify 
rule  language,  and  add  Federal  reference 
sampling  methods.  These  submittals 
meet  applicable  statutory,  regulatory, 
and  policy  guidelines. 

EPA  is  therefore  taking  direct  final 
action  to  approve  these  rule  revisions  as 
amendments  to  the  Missouri  SIP. 

EPA  is  publishing  this  rule  without 
prior  proposal,  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  dociunent  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  Jime  1, 1999 
without  further  notice  imless  the 
Agency  receives  adverse  comments  by 
May  3, 1999. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effiect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Parties 
interested  in  commenting  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  Jime  1, 1999 
and  no  further  action  will  be  taken  on 
the  proposed  rule. 

Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  fr'om  E.O.  12866,  entitied 
"Regulatory  Planning  and  Review." 

B.  E.O.  12875 

Under  E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 


government  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments  or 
EPA  consiUts  with  those  governments.  If 
EPA  complies  by  consulting,  E.O.  12875 
requires  EPA  to  provide  to  the  OMB  a 
description  of  the  extent  of  EPA's  prior 
considtation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  imfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local,  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  E.O.  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O.  12866 
and  (2)  concerns  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children,  ff  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  rule  is  not  subject  to  E.O.  13045. 
because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  E.O.  12866  and  does  not  concern  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children. 

D.  E.O.  13084 

Under  E.O.  13084,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  EPA  may  not  issue  a 
regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compUance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 


15690  Federal  Register /Vol.  64.  No.  62/Thursday,  April  1,  1999/Rules  and  Regulations 


necessary  to  pay  the  direct  compliance 
costs  incuired  by  the  tribal  governments 
or  EPA  consults  with  those 
governments.  If  EPA  comphes  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  0MB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  natiu«  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities."  This  action 
does  not  sipiificantly  or  uniquely  affect 
tribal  communities,  so  E.O.  13084  does 
not  apply. 
E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  conmient 
rulemaking  requirements,  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  because  SIP  approvals  imder 
section  110  and  Subchapter  I,  Part  D  of 
the  CAA  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  state  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.,  v.  U.S.  EPA,  427 
U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 


may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
resiUt  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  nde  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  U.S.  Comptroller  General  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  Jime  1, 1999.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review,  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).l 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 


reference.  Nitrogen  dioxide.  Ozone, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  March  16, 1999. 
Dennis  Grams, 
Regional  Administrator.  Reffon  VU. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 
Authority:  42  USC  7401-7671q. 


SubfMtft  AA— Missouri 

2.  Section  52.1320  is  amended  by 
adding  new  paragraph  (c)(112)  to  read 
as  follows: 

§52.1320    Mentlflcation  of  plan. 

***** 

(c)*  *  • 

(112)  Revisions  submitted  on 
November  13, 1998,  and  December  7, 
1998,  by  the  MDNR  that  modify 
Missouri's  Out-state  Open  Burning  Rule 
and  add  sampling  methods  to  Missouri's 
Sampling  Method  Rule,  respectively. 

(i)  Incorporation  by  reference: 

(A)  Revisions  to  Missouri  rule  10  CSR 
10-3.030  entitled  "Open  Burning 
Restrictions,"  effective  August  30,  1998. 

(B)  Revisions  to  Missouri  rule  10  CSR 
10-6.030  entitled  "Sampling  Methods 
for  Air  Pollution  Soiurces,"  effective 
November  30, 1998. 

[PR  Doc.  99-7905  Filed  3-31-99;  8:45  am] 
BOXJNG  CODE  eseo-so-p 


DEPARTMENT  OF  IJkBOR 

Offics  of  Federal  Contract  Compliance 
Programs 

41  CFR  Parts  60-250  and  6(>-999 

Affirmative  Action  and 
Nondiscrimination  Obligations  of 
Contractors  and  Subcontractors 
Regarding  Special  Disablad  Veterans 
and  Vietnam  Era  Veterans;  0MB 
Control  Numbers  for  OFCCP 
information  Collection  Requirements 

AGENCY:  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP),  Labor. 
action:  Final  rule. 


summary:  This  rule  informs  the  public 
that  the  Office  of  Management  and 
Budget  (OMB)  has  approved,  under  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  the  collection  of  information 
requirements  contained  in  the  OFCCP 
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rule  published  on  November  4, 1998, 
which  revised  the  regulations 
implementing  the  affirmative  action 
provisions  of  the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act  of  1974,  as 
amended  (VEVRAA).  0MB  has 
approved  of  these  revisions  imder 
existing  PRA  control  numbers.  This  rule 
republishes  the  table  of  OMB  central 
numbers  in  the  Code  of  Federal 
Regulations. 

DATES:  This  rule  is  effective  April  1, 
1999.  Information  collection 
requirements  contained  in  the  final  rule 
which  revised  part  60-250  published  at 
63  FR  59630  have  been  approved  by 
OMB  and  must  be  complied  with  as  of 
April  1, 1999. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

James  I.  Melvin,  Director,  Division  of 
Policy,  Planning,  and  Program 
Development,  Office  of  Federal  Contract 
Compliance  Programs,  Room  N3424, 
200  Constitution  Avenue,  NW, 
Washington  DC  20210.  Telephone:  (202) 
693-0102  (voice).  Copies  of  this  rule  in 
alternate  formats  may  be  obtained  by 
calling  OFCCP  at  (202)  693-0102 
(voice).  The  alternate  formats  available 
are  large  print,  an  electronic  file  on 
computer  disk  and  audiotape.  This 
document  also  is  available  on  the 
Internet  at  http://www.dol.gov/dol/esa. 
SUPPLEMENTARY  INFORMATION: 
Paperwork  ReducticMi  Act  Approval 

On  November  4, 1998,  OFCCP 
published  a  final  rule  (63  FR  59630) 
revising  its  regtilations  at  41  CFR  part 
60-250  implementing  the  affirmative 
action  provisions  of  die  Vietnam  Era 
Veterans'  Readjustment  Assistance  Act 
of  1974,  as  amended,  38  U.S.C.  4212 
(VEVRAA).  VEVRAA  requires 
Government  contractors  and 
subcontractors  to  take  affirmative  action 
to  employ  and  advance  in  employment 
quafified  special  disabled  veterans, 
veterans  of  the  Vietnam  era,  and  other 
designated  veterans. 

OFCCP  reviewed  the  collection  of 
information  aspects  of  the  rule  in 
accordance  widi  the  PRA  and  OMB 
implementing  regulations  published  at  5 
CFR  part  1320.  OFCCP  believes  diat  die 
rule  will  not  result  in  an  increase  in 
paperwork  burdens  fit>m  what  was 
previously  required  by  the  OFCCP 
regidations.  In  accordance  with  the 
PRA,  OFCCP  submitted  to  OMB  die 
information  collection  requirements 
contained  in  the  rule.  0\ffl  approved 
the  information  collection  requirements 
in  the  rule  as  revisions  to  existing  PRA 
control  numbers  1215-0163 
(Construction)  and  1215-0072  (Supply 
and  Service). 


In  accordance  with  OMB 
recommendations,  5  CFR  1320.3(f)(3), 
OFCCP  publishes  a  single  table  in  41 
CFR  part  60-999  tiiat  lists  die  0MB- 
assigned  control  numbers  for 
information  collection  requirements 
contained  in  OFCCP  rules.  The  list  of 
OMB-assigned  control  numbers 
published  at  41  CFR  Part  60-999  is 
republished  and  remains  imchanged. 

List  of  Siibiccts  in  41  CFR  Fait  60-9M 

Reporting  and  recordkeeping 
requirements. 

Signed  at  Washington,  D.C.  this  25th  day 
of  March,  1999. 

Bernard  E.  ABderson, 

Assistant  Secretary  for  Employment 
Standards 

Shiriey  J.  Wilcher. 

Deputy  Assistant  Secretary  for  Federal 
Contract  Compliance. 

Part  60-999  of  tide  41  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  follows: 

PAfrr  60-999— [AMENDED] 

1.  The  authority  citation  for  part  60- 
999  continues  to  read  as  follows: 

Authority:  44  U.S.C.  Ch.  35. 

2.  Section  60-999^2  is  republished 
further  convenience  of  the  reader  to 
read  follows: 

f60-«99.2    Displiiy. 


41  CFR  Part  wtWB 

the  information  collec- 

Current OMB  control 

tion  requirement  is  lo- 

No. 

cated 

Part  60-1  

1215-0072.  1215- 

0131,  121&-0163. 

Part  60-2 

1215-0072. 

Part  60-3 

3046-0017 

Part  60-4 

1215-0163 

Part  6(K20 

1215-0072,  1215- 

0163. 

Part  60-30 

1215-0072.  1215- 

0163. 

Part  60-40 

1215-0072,  1215- 

0163. 

Part  60-5Q „ 

1215-0072,  1215- 

0163. 

Part  60-250 

1215-0072,  1215- 

0131,  1215-0163. 

Part  60-741  

1215-0072.  1215- 
0131.  1215-0163. 

[FR  Doc.  99-7835  Filed  3-31-99;  8:45  am] 
BNJJNQ  CODE  4610-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  17 
Rm  1018-AE38 

Endangered  and  Threatened  WlldHfe 
and  Planta;  Hnai  Rule  To  Ust  the 
Flatwooda  Salamander  as  a 
Threatened  Species 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACnoN:  Final  rule. 

summary:  We,  die  Fish  and  WUdlife 
Service,  determine  the  flatwoods 
salamander  {Ambystoma  cingulatum)  to 
be  a  threatened  species  under  the 
authority  of  the  Endangered  Species  Act 
of  1973.  as  amended  (Act).  This 
salamander  occurs  in  isolated 
populations  scattered  across  the  lower 
southeastern  Coastal  Plain  in  Florida, 
Georgia,  and  South  Carolina.  Habitat 
loss  and  degradation  from  agriculture, 
urbanization,  and  silvicidtural  practices 
have  resulted  in  the  loss  of  more  than 
80  percent  of  its  pine  flatwoods  habitat 
Surviving  populations  are  currendy 
threatened  by  the  continued  destruction 
and  degradation  of  their  habitat.  This 
action  extends  the  protection  of  the  Act 
for  the  flatwoods  salamander. 
EFFECTIVE  DATE:  May  3, 1999. 
addresses:  The  complete 
administrative  file  for  this  rule  is 
available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  die  U.S.  Fish  and  Wildlife 
Service,  Jackson  Field  Office,  6578 
Dogwood  View  Parkway,  Jackson, 
Mississippi  39213. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Linda  LaClaire  at  the  above  address,  or 
telephone  601/965-4900,  extension  26; 
facsinule  601/965-4340. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  earliest  reference  to  the  flatwoods 
salamander,  Ambystoma  cingulatum, 
was  by  Cope  in  1867  from  specimens  he 
collected  in  Jasper  County,  South 
Carolina  (referenced  in  Martof  1968). 
This  salamander  is  a  member  of  the 
family  Ambystomatidae,  the  mole 
salamanders,  which  contains  15  North 
American  species.  Shaffer  et  al.  1991, 
conducted  a  phylogenetic  (evolutionary 
history  or  genealogy)  analysis  of 
ambystomatid  salamanders  and 
determined  that  the  flatwoods 
salamander  is  most  closely  related  to  the 
ringed  salamander  [A.  annulatum), 
which  occurs  in  portions  of  Arkansas, 
Missouri,  and  Oklahoma. 
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The  flatwoods  salamander  is  a 
slender,  small-headed  mole  salamander 
that  rarely  exceeds  13  centimeters  (cm) 
(approximately  5  inches  (in))  in  length 
when  fully  mature  (Means  1986.  Conant 
and  Collins  1991.  Ashton  1992).  Adult 
dorsal  color  ranges  from  black  to 
chocolate-black  with  highly  variable, 
fine,  light  gray  lines  forming  a  netlike  or 
cross-banded  pattern  across  the  back 
(Pahs  1996).  Undersurfaces  are  plain 
gray  to  black  with  a  few  creamy  or 
pearl-gray  blotches  or  spots.  Sexual 
dimorphism  (the  existence  of  separable 
male  and  female  forms)  is  only  apparent 
in  breeding  males  (swollen  cloacal 
region)  or  in  gravid  (with  fertilized  eggs) 
females.  Adults  most  closely  resemble 
Mabee's  salamander,  A.  mabeei,  with 
which  it  shares  part  of  its  range  in  South 
Carolina  (Martof  1968).  Mabee's 
salamanders  are  often  more  brownish; 
have  light  flecking  concentrated  on  their 
sides  rather  than  the  overall  pattern  of 
the  flatwoods  salamander;  and  have  a 
single  row  of  jaw  teeth  as  opposed  to 
multiple  rows  in  the  flatwoods 
salamander  (Gonant  and  Collins  1991). 

Flatwoods  salamander  larvae  are  long 
and  slender,  broad-headed  and  bushy- 
gilled,  with  white  beUies  and  striped 
sides  (Means  1986,  Ashton  1992,  Palis 
1995d).  They  have  distinctive  color 
patterns,  typically  a  tan  mid-dorsal 
(middle  of  upper  surface)  stripe 
followed  by  a  grayish  black  dorsolateral 
(back  and  sides)  stripe,  a  pde  cream 
mid-lateral  (side)  stripe,  a  blue-black 
lower  lateral  stripe,  and  a  pale  yellow 
ventrolateral  (belly)  stripe  (Palis  1995d). 
The  head  has  a  dark  brown  stripe 
passing  through  the  eye  from  the  nostril 
to  the  gills  (Means  1986). 

Optimum  habitat  for  the  flatwoods 
salamander  is  an  open,  mesic  (moderate 
moisture)  woodland  of  longleaf/slash 
pine  [Pinus  palustris/P.  elliottii) 
flatwoods  maintained  by  frequent  fires. 
Pine  flatwoods  are  typically  flat,  low- 
lying  open  woodlands  that  lie  between 
the  drier  sandhill  community  upslope 
and  wetlands  down  slope  (Wolfe  et  al. 
1988).  An  organic  hardpan.  0.3  to  0.7 
meters  (m)  (1  to  2  feet  (ft))  into  the  soil 
profile,  inhibits  subsurface  water 
penetration  and  results  in  moist  soils 
with  water  often  at  or  near  the  surface 
(Wolfe  et  al.  1988).  Historically,  longleaf 
pine  generally  dominated  the  flatwoods 
with  slash  pine  restricted  to  the  wetter 
areas  (Wolfe  et  al.  1988).  Wiregrasses 
{Aristida  sp.),  especially  A.  beyrichiana. 
are  often  the  dominant  grasses  in  the 
herbaceous  (non-woody)  ground  cover 
(Wolfe  et  al.  1988).  The  ground  cover 
supports  a  rich  herbivorous  invertebrate 
community  that  serves  as  a  food  source 
for  the  flatwoods  salamander. 


Adult  and  subadult  flatwoods 
salamanders  are  fossorial  (adapted  for 
hving  underground)  (Mount  1975).  They 
enlarge  crayfish  burrows  (Ashton  1992) 
or  build  their  ovm.  Captive  flatwoods 
salamanders  have  been  observed  digging 
burrows  and  resting  at  night  with  just 
the  tip  of  their  heads  exposed  (Coin 
1950).  Preliminary  data  indicate  that 
flatwoods  salamander  males  first  breed 
at  1  year  of  age  and  females  at  2  years 
of  age  (Palis  1996).  There  are  no  data  on 
survivorship  by  age  class  for  the  species. 
The  longevity  record  for  their  close 
relative,  A.  annulatum,  is  4  years,  11 
months;  however,  many 
Ambystomatidae  Uve  10  years  or  longer 
(Snider  and  Bowler  1992).  An  adult 
female  flatwoods  salamander  has  been 
maintained  in  captivity  for  4  years,  4 
months  (R.  Ashton  pers.  comm.  1998). 

Adult  flatwoods  salamanders  move  to 
their  wetland  breeding  sites  during 
rainy  weather,  in  association  with  cold 
fronts,  bom  October  to  December  (Palis 
1997a).  Breeding  sites  are  isolated  (not 
connected  to  any  other  water  body) 
pond  cypress  [Taxodium  ascendens), 
blackgxmi  {Nyssa  sylvatica  var.  biflora), 
or  slash  pine  dominated  depressions 
which  dry  completely  on  a  cyclic  basis. 
They  are  generally  shallow  and 
relatively  small.  Breeding  sites  in 
Florida  have  a  mean  size  of  1.49 
hectares  (ha)  (3.68  acres  (ac))  and  a 
mean  depth  of  less  than  39.2  cm  (15.4 
in)  (Pahs  1997b).  These  wetlands  have 
a  marsh-like  appearance  with  sedges 
often  growing  throughout  and 
wiregrasses  [Aristida  sp.),  panic  grasses 
[Panicum  spp.),  and  other  herbaceous 
species  concenfrated  in  the  shallow 
water  edges.  Trees  and  shrubs  grow  both 
in  and  around  the  ponds.  A  relatively 
open  canopy  is  necessary  to  maintain 
the  herbaceous  component,  which 
serves  as  cover  for  flatwoods 
salamander  larvae  and  their  aquatic 
invertebrate  prey.  Sekerak  et  al.  1996, 
did  not  capture  flatwoods  salamander 
larvae  in  sample  plots  with  a  high 
proportion  of  detritus  (loose  material 
from  the  disintegration  of  rocks  and 
organic  material)  or  open  water  in  a 
study  on  the  Apalachicola  National 
Forest  in  Florida.  Ponds  typically  have 
a  burrowing  crayfish  faima  (genus 
Procambarus)  and  a  diverse 
macroinvertebrate  faima,  but  lack  large 
predatory  fish  (e.g.,  Lepomis  (simfish), 
Macropterus  (bass),  Amia  calva 
(bowfin)). 

Before  the  breeding  sites  become 
flooded,  the  males  and  females  court. 
The  females  lay  their  eggs  (singly  or  in 
clumps)  beneath  leaf  litter,  under  logs 
and  sphagnimi  moss  (grows  in  wet  add 
areas)  mats,  or  at  bases  of  bushes,  small 
trees,  or  climips  of  grass  (Anderson  and 


WilUamson  1976,  Means  1986).  Egg 
masses  have  also  been  found  at  the 
entrances  of  and  within  crayfish 
burrows  (Anderson  and  WilUamson 
1976).  Embryos  begin  development 
immediately,  but  the  egg  must  be 
inundated  before  it  will  hatch. 
Depending  on  when  eggs  are  inimdated, 
the  larvae  usually  metamorphose 
(change  into  adult  form)  in  March  or 
April;  the  length  of  the  larval  period 
varies  from  11  to  18  weeks  (Palis 
1995d).  ,     .  ^„ 

The  timing  and  frequency  of  rainfall 
are  critical  to  the  successful 
reproduction  and  recruitment  of 
flatwoods  salamanders.  Fall  rains  are 
required  to  facilitate  movements  to  the 
pond  and  winter  rains  are  needed  to 
ensure  that  ponds  are  filled  sufficiendy 
to  allow  hatching,  development,  and 
metamorphosis  of  larvae.  In  contrast, 
too  much  rainfall  in  the  summer  will 
keep  pond  levels  from  dropping  below 
the  grassy  pond  edge,  as  needed  to 
provide  dry  substrate  for  egg  deposition. 
This  reliance  on  specific  weather 
conditions  results  in  impredictable 
breeding  events  and  reduces  the 
likelihood  that  recruitment  will  occur 

every  year. 

Aaiilt  flatwoods  salamanders  leave 
the  pond  site  after  breeding.  Studies 
have  suggested  a  homing  abihty,  based 
on  data  that  salamanders  exit  the 
breeding  pond  near  the  point  of  their 
arrival  ff»alis  1997a).  In  a  study  by 
Ashton  (1992),  flatwoods  salamanders 
were  found  greater  than  1,700  m  (1,859 
yards  (yd))  from  their  breeding  pond. 
Thus,  a  flatwoods  salamander 
population  has  been  defined  as  those 
salamanders  using  breeding  sites  within 
3.2  kilometers  (km)  (2  miles  (mi))  of 
each  other,  barring  an  impassable 
barrier  such  as  a  perennial  stream  (Palis 
1997b). 

Flatwoods  salamanders  need  to 
maintain  moist  skin  for  respiration  and 
osmoregulation  (to  control  the  amounts 
of  water  and  salts  in  their  bodies) 
(Duellman  and  Trueb  1986).  Since  they 
may  disperse  long  distances  from  their 
breeding  ponds  to  upland  sites  where 
they  live  as  adults,  desiccation  (drying 
out)  can  be  a  Umiting  factor  in  their 
movements.  Thus,  it  is  important  that 
areas  connecting  their  wetland  and 
terrestrial  habitats  are  protected  in  order 
to  provide  cover  and  appropriate 
moisture  regimes  diuing  their  migration. 
Using  the  available  information  on 
distances  traveled  by  six  species  from 
their  breeding  sites  to  terrestrial 
habitats.  Semlitsch  (1998)  determined 
the  size  area  around  a  wetland  needed 
to  protect  pond-breeding  ambystomatid 
salamanders.  The  mean  distance 
transversed  by  the  six  species  was  164.3 
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m  (534  ft).  This  value  was  used  as  a 
radius  to  generate  a  bufier  zone 
surrounding  a  breeding  site.  Semlitsch 
estimated  this  area  would  encompass 
95%  of  a  population  of  any  of  the  study 
species,  but  cautioned  that  this  may  be 
an  imderestimate  of  the  habitat  used  by 
other  species,  including  the  flatwoods 
salamander.  He  further  clarified  that  his 
definition  of  a  bufier  zone  focused  on 
the  conservation  of  local  populations 
and  did  not  take  into  account  habitat 
quality  or  the  issues  of  metapopulation 
dynamics  and  landscape-level 
processes.  A  metapopulation  is  an 
interacting  network  of  local 
subpopulations  with  varying 
frequencies  of  migration  and  gene  flow 
among  them.  Local  subpopulations  may 
become  extinct,  but  can  be  reestablished 
by  individuals  from  other 
subpopulations. 

mgh  quality  habitat  for  the  flatwoods 
salamander  includes  a  number  of 
isolated  wetland  breeding  sites  within  a 
landscape  Of  longleaf  pine/slash  pine 
flatwoods  having  an  abundant 
herbaceous  ground  cover  (Sekerak 
1994).  Since  temporary  ponds  are  not 
likely  permanent  fixtures  of  the 
landscape  due  to  succession,  there  will 
be  inevitable  extinctions  of  local 
populations  (Semlitsch  1998).  By 
maintaining  a  mosaic  of  ponds  with 
var3ring  hydrologies  and  by  providing 
terrestrial  habitats  for  use  as 
colonization  corridors,  some  protection 
against  extincticHi  can  be  achiiBved.  A 
mosaic  of  ponds  will  ensure  that 
appropriate  breeding  conditions  will  be 
achieved  under  difiierent  climatic 
regimes.  Colonization  corridors  will 
allow  movem«it  of  salamanders  to  new 
breeding  sites  or  previously  occupied 
ones  (Semlitsch  1998). 

The  historical  range  of  the  flatwoods 
salamander  included  parts  of  the  States 
of  Alabama,  Florida,  Georgia,  and  South 
Carolina  that  are  in  the  lower  Coastal 
Plain  of  the  southeastern  United  States. 
Knowledgeable  researchers  discoimted  a 
museiun  record  from  Mississippi  that 
was  previously  thought  to  be  a 
flatwoods  salamander  (Moler  pers. 
comm.  1988).  However,  it  is  possible 
that  flatwoods  salamanders  once 
occurred  in  extreme  southeastern 
Mississippi  due  to  similarities  in  habitat 
to  historical  sites  in  adjacent  Alabama. 
Recent  surveys  (Kuss  1988,  L.  LaClaire 
pers.  obs.  1995]  have  not  documented 
the  occurrence  of  flatwoods 
salamanders  in  Mississippi. 

Historical  records  for  the  flatwoods 
salamander  are  limited.  Longleaf  pine/ 
slash  pine  flatwoods  historically 
occurred  in  a  broad  band  across  the 
lower  southeastern  Ccoiia'  '^lain.  The 
flatwoods  salamander  likely  occurred  in 


appropriate  habitat  throughout  this  area 
(Means  pers.  comm.  1995).  The  present 
distribution  of  the  flatwoods  salamander 
consists  of  isolated  populations 
scattered  across  the  remaining  longleaf 
pine/slash  pine  flatwoods.  We  have 
compiled  110  historical  records  for  the 
flatwoods  salamander.  Historical 
records  are  defined  as  those  localities 
found  before  1990.  Localities  consist  of 
collections  made  either  by  .sampling 
breeding  sites  or  of  individuals  crossing 
highways  on  their  way  to  or  from 
breeding  sites.  During  siuveys  of  these 
localities  over  the  last  8  years,  97 
historical  records  were  visited. 
Flatwoods  salamanders  were  relocated 
at  only  12  localities  (12  percent).  The 
exact  site  was  located  for  52  records  (47 
percent)  and  the  general  area  (within 
several  miles)  was  determined  for  45 
others  (41  pwcent).  Thirteen  sites  could 
not  be  located  due  to  limited 
information  in  the  record. 

Range-wide  surveys  of  available 
habitat  in  Alabama,  Florida,  Georgia, 
and  South  Carolina  have  been  ongoing 
since  1990  in  an  effort  to  locate  new 
populaticms.  A  total  of  at  least  1,303 
wetlands,  which  had  a  minimiiTn  of 
marginal  suitability  for  the  flatwoods 
salamander,  were  sampled,  most  of 
them  midtiple  times.  Qf  these, 
flatwoods  salamanders  were  fbimd  at 
110  sites  (8  percent  success  rate).  Most 
surveys  were  presence/absence  searches 
for  larvae  in  the  grassy  edges  of  ponds 
and  we  cannot  infer  an  estimate  of  total 
population  size  or  viability  from  these 
data. 

Information  on  the  current  status  of 
the  flatwoods  salamander  1^  State 
follows: 

In  Alabama,  there  are  five  historical 
localities  for  the  flatwoods  salamander. 
aU  in  the  extreme  southern  portion  of 
the  State.  Siuveys  conducted  from  1992 
to  1995  at  the  historical  breeding  ponds 
and  from  1992  through  1998  at  other 
potential  breeding  sites  were 
tmsuccessful  at  locating  any  flatwoods 
salamander  populations  (Godwin  1994, 
pers.  comm.;  Southeastran  Amphibian 
Siuvey  Cooperative  1998).  The 
salamander  was  last  observed  in 
Alabama  in  1981  (Jones  et  al.  1982). 

Thirty-three  historical  records  in  19 
counties  have  been  reported  for  Georgia 
(Coin  1950.  Seyle  1994.  Williamson  and 
Moulis  1994);  however,  flatwoods 
salamanders  have  not  been  relocated  at 
any  of  these  sites  in  recent  years. 
Surveys  over  the  last  8  years  of  at  least 
478  wetlands  with  potential  habitat  for 
the  flatwoods  salamander  have  resulted 
in  the  location  of  28  new  breeding  sites 
(6  percent  success  rate).  These  28 
breeding  sites  comprise  11  populations 
(sites  within  a  3.2  km  (2  mi)  radius  of 


one  another  are  considered  the  same 
population)  (Seyle  1994;  Jensen  1995; 
Moulis  1995a,  1995b;  Jensen  and 
Johnson  1998;  K.  Lutz,  The  Nature 
Conservancy  of  Georgia  pers.  comm. 
1994;  D.  Stevenson.  The  Natvire 
Conservancy  of  Georgia  pers.  comm. 
1996;  L.  LaClaire  pers.  obs.  1995, 1997), 
Most  of  these  breeding  sites  occur  on 
Fort  Stewart  Military  Installation. 
In  South  Carolina,  there  are  29 
historical  records  for  the  flatwoods 
salamander.  Despite  annual  siuveys 
since  1990,  flatwoods  salamanders  have 
been  relocated  at  only  three  of  these 
sites  (all  sites  represent  a  di^rent 
population).  One  site  is  located  on  the 
Francis  Marion  National  Forest  and  the 
other  two  are  on  private  land.  A  new 
flatwoods  salamander  breeding  site, 
representing  a  fourth  population,  was 
recently  found  on  the  Francis  Marion 
National  Forest  (Moulis  pers.  comm. 
1998)  during  state- wide  surveys  of 
approximately  118  wetlands  considered 
to  be  potential  habitat  for  this  species. 

In  Florida,  39  of  the  43  histtmcal  sites 
were  relocated  (or  the  general  area 
thought  to  be  the  location).  Nine  (23 
percent)  contained  flatwoods 
salamanders.  Additional  survey  work 
over  the  past  8  years,  in  23  counties  and 
at  least  530  wetlands  with  potential 
habitat,  resiilted  in  the  location  of  81 
new  breeding  sites  (15  percent  of  total 
sites  siuveyed).  Fifty-six  (69  percent)  of 
these  new  breeding  sites  occiu  in 
Liberty  and  Okaloosa  coimties.  These 
sites  were  found  due  to  extensive 
surveys  of  the  Apalachicola  National 
Fewest  and  Eglin  Air  Force  Base,  both  of 
which  contain  some  of  the  best 
remaining  pine  flatwoods  habitat  in  the 
Southeast.  The  total  number  of  extant 
flatwoods  salamander  populations 
known  to  occur  in  Florida  is  36  with  15' 
(42  percent)  occurring  on  the 
Apalachicola  National  Forest  and  E^lin 
Air  Force  Base  (Palis  1993, 1994, 1995a. 
1995b,  1995c;  Printiss  and  Means  1996; 
Means  1998;  Southeastern  Amphibian 
Survey  Cooperative  1998;  H.  Cooper, 
U.S.  Fish  and  Wildlife  Service  pers. 
comm.  1998). 

The  combined  State  data  from  all 
survey  work  completed  since  1990 
indicate  that  51  populations  of 
flatwoods  salamanders  are  known  from 
across  the  historical  range.  Most  of  these 
occur  in  Florida  (36  populations  or  71 
percent).  Eleven  populations  have  been 
found  in  Geoigia,  foiu  in  South 
Carolina,  and  none  have  been  found  in 
Alabama.  Some  of  these  populations  are 
inferred  from  the  captiue  of  a  single 
individual.  SUghtly  more  than  half  the 
known  populations  for  the  flatwoods 
salamander  occur  on  public  land  (32  of 
51,  or  63  percent).  Federal  land  holdings 
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that  harbor  flatwoods  salamanders 
include  the  Apalachicola  National 
Forest,  Osceola  National  Forest,  St. 
Marks  National  Wildlife  Refuge,  Eglin 
Air  Force  Base,  Hurlburt  Field,  and 
Naval  Air  Station  Whiting  Field's 
Holley  Out-lying  Field  in  Florida;  Fort 
Stewart  Military  Installation  and 
Townsend  Bombing  Range  in  Georgia; 
and  Francis  Marion  National  Forest  in 
South  Carolina.  State  agencies  manage 
three  additional  populations — in 
Florida,  Pine  Log  State  Forest  and  ft. 
Washii^on  State  Forest  harbor  a  single 
population  each;  and  in  Georgia,  the 
Mayhaw  Wildlife  Management  Area 
supports  a  recently  discovered 
population.  The  remaining  19 
popiUations  are  on  private  land. 

Previous  Federal  Action 

We  identified  the  flatwoods 
salamander  as  a  Category  2  candidate 
species  in  our  notices  of  review  for 
animals  published  in  the  Federal 
Register  on  December  30, 1982  (47  FR 
58454).  September  18. 1985  (50  FR 
37958).  January  6. 1989  (54  FR  554). 
November  21. 1991  (56  FR  58804).  and 
November  15, 1994  (59  FR  58982). 
Before  1996,  we  defined  a  Category  2 
candidate  species  as  one  that  we  were 
considering  for  possible  addition  to  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife,  but  for  which 
conclusive  data  on  biological 
vidnerability  and  threat  were  not 
currently  a^nailable  to  support  a 
proposed  rule.  We  discontinued 
designation  of  Category  2  species  in  the 
February  28. 1996.  notice  of  review  (61 

FR  7956). 

On  May  18. 1992,  we  received  a 
petition  dated  May  8, 1992,  from  the 
Biodiversity  Legal  Foundation.  Boidder. 
Colorado,  and  Elizabeth  Carlton, 
Gainesville,  Florida,  to  list  the 
flatwoods  salamander  as  an  endangered 
or  threatened  species  throughout  its 
historic  range  and  to  designate  critical 
habitat.  The  petition  stated  that 
available  evidence  indicated  that  the 
flatwoods  salamander  had  declined 
precipitously,  that  it  was  on  the 
threshold  of  extirpation  in  many 
locations,  and  that  it  had  been 
extirpated  from  a  large  portion  of  its 
historic  range. 

We  announced  a  90-day  finding  that 
the  petition  did  not  present  substantial 
information  that  the  requested  action 
may  be  warranted  in  the  Federal 
Register  on  May  12,  1993  (58  FR  27986). 
On  August  23. 1993,  attorneys 
representing  the  Biodiversity  Legal 
Foundation.  Jasper  Carlton,  the  Director 
of  the  Biodiversity  Legal  Foimdation, 
and  Elizabeth  Carlton  notified  us  of 
their  intent  to  sue  the  Service  for 


violation  of  the  Act.  The  petitioners  felt 
that  we  had.  in  effect,  already  made  a 
determination  of  "may  be  warranted" 
through  the  inclusion  of  the  flatwoods 
salamander  as  a  Category  2  species  on 
the  comprehensive  notices  of  review  for 
animals  published  before  1993.  On 
April  25, 1994,  the  suit  was  filed.  In 
response  to  an  agreed  upon  settlement 
of  this  suit,  and  based  upon  our  1994 
draft  guidance  relating  to  petitions  for 
listing  former  Category  2  species,  we 
rescinded  the  90-day  finding  annoimced 
on  May  12, 1993,  and  replaced  it  by  a 
finding  that  the  petitioned  action  may 
be  warranted.  We  armounced  this 
finding  in  the  Federal  Register  on 
September  21, 1994  (59  FR  48406),  and 
included  a  request  for  comments  and 
biological  data  on  the  status  of  the 
flatwoods  salamander. 

Section  4(b)(3)(B)  of  the  Act  and 
implementing  regulations  at  50  CFR 
424.14,  require  the  Secretary  of  the 
Interior,  to  the  maximum  extent 
practicable,  within  12  months  of  receipt 
of  a  petition,  to  make  a  finding  whether 
the  action  requested  in  the  petition  is  (a) 
not  warranted,  (b)  warranted,  or  (c) 
warranted  but  precluded.  Because  of 
budgetary  constraints  and  the  lasting 
effects  of  a  congressionally  imposed 
listing  moratorium  bom  April  1995  to 
April  1996.  we  processed  petitions  and 
other  listing  actions  according  to  the 
listing  priority  guidance  pubUshed  in 
the  Federal  Register  on  December  5, 
1996  (61  FR  64475).  The  guidance 
clarified  the  order  in  which  we 
processed  listing  actions  during  fiscal 
year  1997.  The  guidance  called  for 
giving  highest  priority  to  handling 
emergency  situations  (Tier  1)  and 
second  highest  priority  (Tier  2)  to 
resolving  the  status  of  outstanding 
proposed  listings.  We  gave  third  priority 
(Tier  3)  was  given  to  resolving  the 
conservation  status  of  candidate  species 
and  processing  administrative  findings 
on  petitions  to  add  species  to  the  lists 
or  reclassify  threatened  species  to 
endangered  status.  The  processing  of  the 
petition  and  the  proposed  rule  to  list  the 
flatwoods  salamander  fell  under  Tier  3. 
The  proposal  to  list  the  flatwoods 
salamander  as  threatened  was  published 
in  the  Federal  Register  on  December  16. 
1997  (62  FR  65787). 

On  May  8. 1998.  we  published  Listing 
Priority  Guidance  for  fiscal  years  1998 
and  1999  (63  FR  25502).  This  guidance 
gives  highest  priority  (Tier  1)  to 
processing  emergency  rules  to  add 
species  to  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants  (Lists); 
second  priority  (Tier  2)  to  processing 
final  determinations  on  proposals  to  add 
species  to  the  Lists,  processing  new 
proposals  to  add  species  to  the  Lists, 


processing  administrative  findings  on 
petitions  (to  add  species  to  the  Lists, 
delist  species,  or  reclassify  listed 
species) ,  and  processing  a  limited 
number  of  proposed  or  final  rules  to 
delist  or  reclassify  species;  and  third 
priority  (Tier  3)  to  processing  proposed 
or  final  rules  designating  critical  habitat. 
Processing  of  this  final  rule  is  a  Tier  2 
action. 

Summary  of  Conunents  and 
Recommendations 

In  the  December  16. 1997,  proposed 
rule  (62  FR  65787)  and  associated 
notifications,  we  requested  all  interested 
parties  to  submit  fectual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  We 
contacted  appropriate  Federal  and  State 
agencies,  coimty  governments,  scientific 
organizations  and  other  interested 
parties  and  requested  their  comments. 
Legal,  notices  announcing  the  proposal 
and  inviting  public  comment  were 
published  in  newspapers  across  the 
range  of  the  species.  We  published 
notices  in  The  Albany  Herald  and  The 
Claxton  Enterprise  on  February  5. 1998; 
in  The  Dothan  Eagle  and  the 
Tallahassee  Democrat  on  February  6. 
1998;  in  The  Florida  Times-Union,  the 
Mobile  Press  Register,  and  the  Pensacola 
News  Journal  on  February  7, 1998;  in 
the  Coastal  Courier  and  the  Savannah 
Morning  News  on  February  8, 1998;  in 
The  Berkeley  Independent  and  the     ^ 
Jasper  County  San  on  February  11, 
1998;  and  in  The  Darien  News  on 
February  12. 1998.  The  comment  period 
for  the  proposal  closed  on  February  17, 
1998. 

During  the  initial  comment  period, 
Rayonier  (Southeast  Forest  Resources) 
and  the  Florida  Forestry  Association  in 
Florida;  Georgia-Pacific  and  Oilman 
Paper  Company  in  Georgia;  and  the 
American  Forest  4  Paper  Association  in 
Washington,  D.C.,  submitted  requests 
for  a  public  hearing.  As  a  result,  on 
March  25, 1998,  we  published  a  notice 
in  the  Federal  Register  (63  FTl  14414) 
aimoimcing  two  public  hearings  and  the 
reopening  of  the  comment  period  until 
Jxme  1, 1998.  In  addition,  we  announced 
the  public  hearings  and  invited  public 
comment  in  The  Berkeley  Independent 
and  the  Jasper  County  Sun  on  April  8, 
1998;  in  The  Qaxton  Enterprise  and  The 
Darien  News  on  April  9. 1998;  in  the 
Coastal  Courier,  the  Mobile  Press 
Register,  and  the  Savannah  Morning 
News  on  April  10, 1998;  and  in  the 
Tallahassee  Democrat.  The  Florida 
Times-Union,  and  the  Pensacola  News 
Journal  on  April  11, 1998.  We 
conducted  public  hearings  on  April  14, 
1998,  at  the  Savannah  Technical 
Institute  in  Savannah.  Georgia,  and  on 
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April  15, 1998,  at  the  Hermitage  Centre 
in  Tallahassee,  Florida.  Each  hearing 
began  with  our  opening  conunents 
followed  by  oral  statements  by  the 
public.  In  Savannah,  Georgia,  9  of  the  44 
people  attending  the  hearing  presented 
comments.  In  Tallahassee,  Florida,  28  of 
the  110  people  attending  the  hearing 
presented  comments.  At  both  hearings, 
the  majority  of  conunents  concerned  the 
effects  listing  the  flatwoods  salamander 
would  have  on  private  landowners. 

We  received  193  comments  (letters 
and  oral  testimony)  including  7  from 
State  agencies  and  186  from  individuals, 
groups,  and  organizations.  Of  these,  136 
opposed,  39  supported,  and  18  wer6 
neutral  on  the  proposed  action.  We 
received  an  additional  19  letters  from  a 
sixth  grade  class  in  Georgetown,  South 
Carolina.  The  Georgia  Department  of 
Natural  Resources  and  Alabama 
Department  of  Conservation  and  Natural 
Resoiuces  supported  the  listing  action. 
The  Florida  Game  and  Fresh  Water  Fish 
Commission  requested  that  we  consider 
the  development  of  a  Candidate 
Conservation  Agreement  instead  of 
listing.  We  received  no  comments  frtim 
the  South  Carolina  Department  of 
Natiual  Resources.  We  have  reviewed 
all  written  and  oral  comments  received 
diuing  the  comment  period  and  have 
incorporated  comments  updating  the 
available  data  in  the  "Backgroimd"  or 
"Summary  of  Factors  Affecting  the 
Species"  sections  of  this  rule.  We  have 
organized  opposing  comments  and  othw 
substantive  comments  concerning  the 
rule  into  specific  issues,  which  may  be 
paraphrased.  We  grouped  comments  of 
a  similar  nature  together  by  issue  and 
summarized  as  follows. 

Issue  1:  Status  surveys  for  the 
flatwoods  salamander  were  insufficient 
to  make  a  listing  determination. 
Commenters  expressed  concern  over 
sampling  methodologies  (including  lack 
of  quantitative  sampling),  sites  sampled, 
interpretation  of  historical  data,  and  the 
difficulty  in  documenting  the  species' 
presence  at  sites.  Conunenters  stated 
that  surveys  were  not  long-term  or 
comprehensive  enough  to  provide 
evidence  for  the  decline  of  the  species 
and  that  more  surveys  were  needed 
diuing  periods  of  optimum 
environmental  conditions.  Other 
commenters  stated  that  more  data  are 
needed  to  determine  if  the  remaining 
populations  of  the  flatwoods 
salamander  represent  "normal"  natural 
life  cycles  of  a  species  without  high 
population  densities. 

nesponse:  Surveys  were  conducted 
during  the  breeding  season  using  D- 
frame  or  flat-bottomed  dip  nets,  a 
standardized  field  method  for  sampling 
larval  amphibians  (Shaffer  et  al.  1994). 


The  Service,  State  wildlife  agencies,  and 
flatwoods  salamander  researchers 
recognize  the  difficiUties  associated 
with  conducting  flatwoods  salamander 
siuveys.  For  this  reason,  qualified 
surveyors  repeatedly  surveyed 
previously  documented  flatwoods 
salamander  sites,  that  still  bore  evidence 
of  potentially  suitable  habitat,  before 
concluding  that  flatwoods  salamanders 
were  indeed  extirpated  from  the  site.  In 
order  to  have  the  highest  probability  of 
finding  flatwoods  salamanders,  most 
surveys  for  new  populations  targeted 
areas  of  remaining  intact  pine  flatwoods 
habitat.  We  do  not  consider  quantitative 
sampling  essential  to  determine  the 
status  of  rare  species.  Rare  species, 
including  the  flatwoods  salamander,  are 
often  distributed  non-randomly. 
Random  quantitative  sampling  is  less 
efficient  than  choosing  sites  based  on 
criteria  such  as  available  habitat. 

Since  1990,  niunerous  studies  have 
addressed  the  status  and  distribution  of 
the  flatwoods  salamander  (see 
"Backgroimd"  section).  Weather 
conditions  diuing  these  years  have 
covered  the  range  of  extremes  from 
drought  to  flooding.  Scientists  surveyed 
a  total  of  at  least  1 ,303  sites  where 
flatwoods  salamanders  had  not 
previously  been  documented  to 
determine  occupancy  by  the  species, 
most  multiple  times.  Only  8  percent  of 
these  sites  were  found  to  harbor  the 
species.  Limited  access  to  private  lands 
has  hampered  survey  efforts  at  some 
locations:  however,  we  believe  that  the 
information  gathered  during  the  field 
work  is  of  su^cient  extent  and  duration 
to  document  the  rarity  of  the  flatwoods 
salamander  and  a  decline  in  its 
distribution  due  to  habitat  alteration  or 
destruction. 

Populations  of  most  species  are  cyclic 
in  nature,  responding  to  such  natural 
&ctors  as  weather  events,  disease,  and 
predation.  However,  populations  of  the 
flatwoods  salamander  are  small, 
fragmented,  and  isolated  by  various 
human-related  factors  including  habitat 
conversion.  Fifty-five  percent  of  extant 
populations  are  widely  separated  from 
each  other  by  unsuitable  habitat.  Only 
18  percent  of  the  original  acreage  of 
pine  flatwoods  habitat  remains  and 
much  of  it  exists  as  isolated  fragments 
imbedded  in  agricultural  and  urban- 
dominated  landscapes  (see 
"Background"  section  for  more 
discussion).  The  isolated  nature  of 
flatwoods  salamander  populations 
makes  them  vulnerable  to  extirpation  by 
random  events.  If  their  populations  do 
cycle  naturally  at  low  densities,  they 
will  be  less  likely  to  rebound  or  become 
reestablished  after  a  catastrophic  event. 
Extinction  becomes  a  possibility 


following  a  catastrophic  event,  if 
adjacent  habitat  is  degraded  or 
destroyed  and  no  source  populations  to 
recolonize  the  area  occur  within 
dispersal  distance. 

Information,  studies,  field  data,  and 
site  analyses  provided  by  biologists  and 
others  familiar  with  the  flatwoods 
salamander  and  its  habitat  provided 
adequate  information  on  the 
distribution,  habitat  requirements,  and 
threats  to  the  species  to  warrant  the 
present  action.  The  listing  process 
includes  an  opportunity  for  the  public 
to  comment  and  provide  information 
that  we  evaluate  and  consider  before 
making  a  final  decision.  The  additional 
data  provided  by  respondents  during 
the  comment  period,  and  other 
appropriate  iiiformation  available  to  us, 
support  our  determination  that  listing  is 
warranted. 

Issue  2:  More  research  on  the 
flatwoods  salamander's  life  history  and 
habitat  needs  is  necessary  before  a 
listing  determination  can  be  made. 
Response:  We  agree  that  there  is 
limiteid  information  on  the  flatwoods 
salamander's  life  history  and  specific 
environmental  requirements.  However, 
the  information  standard  in  section 
4(b)(1)(A)  of  the  Act— "A  determination, 
to  list  a  species  shall  be  based  on  the 
best  available  scientific  and  commercial 
information  on  the  species'  status"  does 
not  require  us  to  possess  detailed  or 
extensive  information  about  the  general 
biology  of  the  species  or  to  make  an 
actual  determination  of  the  causes  for 
the  species'  status  to  make  a  listing 
determination.  The  Act's  information 
standard  requires  only  that  the  best 
available  information  must  support  a 
conclusion  that  the  species  meets  the 
Act's  definition  for  threatened  or 
endangered  after  consideration  of  the 
five  factors  defined  in  section  4(a)  of  the 
Act  (see  discussion  in  the  "Summary  of 
Factors  Affecting  the  Species"  section). 
The  most  compelling  threat  to  the 
flatwoods  salamander  is  the  severe 
reduction  of  available  habitat  and  its 
continued  loss  from  conversion, 
fiagmentation,  and  degradation. 
Additional  information  on  flatwoods 
salamander  life  history  and  habitat 
needs  is  not  necessary  to  support  a 
listing  determination.  However,  this 
information  wiU  be  important  in  the 
development  of  a  recovery  plan  and 
management  guidelines  for  the 
flatwoods  salamander. 

Issue  3:  Timber  harvesting  and  pine 
plantation  management  are  not  well 
documented  as  threats  to  the  flatwoods 
salaTiander.  The  location  of  existing 
flatwoods  salamander  breeding  sites 
adjacent  to  intensively  managed  forests 
indicates  the  species  has  some  level  of 
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compatibility  with  pine  plantation 
management.  Commenters  felt  that 
silvicultinal  activities  considered  by  the 
Service  to  be  detrimental  or  degrading 
to  flatwoods  salamander  habitat  are 
based  on  anecdotal  or  circumstantial 
evidence  rather  than  data  from 
controlled  experiments.  Other 
commenters  recommended  that  the 
Service  more  completely  describe 
silvicultujal  activities,  especially  those 
related  to  continued  or  hiture 
management  of  pine  plantations,  that 
would  be  likely  or  unlikely  to  result  in 
section  9  violations  on  private  lands. 

Response:  Land  uses  that  have  a 
dramatic  adverse  impact  on  flatwoods 
salamander  habitat  can  present 
significant  threats  to  the  existence  of  the 
species.  The  relationships  between 
timber  management  and  flatwoods 
salamander  populations  are 
undoubtedly  complex  and  need  further 
study.  The  manner,  timing,  and  extent 
of  silvicultural  activities  all  dictate  what 
effects  they  may  have  on  the  flatwoods 
salamander  and  its  habitat.  We  are 
aware  of  flatwoods  salamander  localities 
adjacent  to  pine  plantations.  However, 
the  viability  of  these  populations  is 
unknown.  The  best  available 
information  on  the  effects  of  timber 
management  on  the  flatwoods 
salamander,  cited  in  the  "Backgroimd" 
and  "Sxunmary  of  Factors  Affecting  the 
Species"  sections,  indicates  that  habitat 
alteration,  including  destruction  of 
groimd  cover  vegetation  and  alteration 
of  hydrology  at  occupied  sites,  has  been 
a  causative  factor  in  the  decline  of 
flatwoods  salamander  populations.  We 
believe,  however,  that  silvicultural 
activities  that  avoid  adverse  effects  to 
important  habitat  characteristics  (i.e., 
groimd  cover,  hydrology)  are  compatible 
with  maintenance  of  flatwoods 
salamander  populations. 

We  have  relied  on  the  best  available 
scientific  and  commercial  data  in 
making  this  listing  determination. 
Silvicultural  activities  are  included  as 
just  one  of  the  threats  identified  in  our 
analysis  of  the  status  of  the  species 
imder  the  "Summary  of  Factors 
Affecting  the  Species"  section  of  this 
rule.  Using  the  best  available 
information,  we  have  developed 
guidelines  for  silvicultural  practices  that 
would  not  be  likely  to  result  in  a 
violation  of  section  9  of  the  Act  (see  the 
"Available  Conservation  Measures" 
section).  We  look  forward  to  working 
cooperatively  with  the  timber  industry, 
researchers,  and  others  to  refine  these 
guidelines  and  determine  what  levels  of 
timber  extraction,  site  preparation,  and 
other  management  activities  are  most 
beneficial  to  the  recovery  of  the 
flatwoods  salamander. 


Issue  4:  Documentation  of  historical 
flatwoods  salamander  occurrences  is 
limited.  In  addition,  there  are  no  data 
showing  a  correlation  between  pine 
flatwoods  conversion  and  loss  of 
suitable  flatwoods  salamander  habitat 
nor  data  indicating  flatwoods 
salamanders  were  evenly  distributed 
throughout  historic  pine  flatwoods 
areas.  As  a  result,  commenters  felt  that 
the  listing  proposal  was  based  on 
habitat  trends  without  supporting  data 
on  declining  population  trends.  In  fact, 
new  flatwoods  salamander  populations 
have  been  discovered  in  recent  surveys. 
Therefore,  even  with  the  loss  of 
historical  sites,  the  number  of  known 
sites  is  stable  or  increasing. 

Response:  In  assessing  the  status  of 
the  flatwoods  salamander,  we  revievi^ed 
the  best  available  information  regarding 
past  and  present  distribution  of  the 
species,  hi  the  past,  this  reclusive 
species  was  not  frequently  studied  or 
collected.  However,  lack  of  historical 
data  is  not  a  consideration  in 
determining  whether  a  species  is 
endangered  or  threatened.  It  has  been 
well  documented  that  the  distribution  of 
pine  flatwoods  has  declined 
precipitously  throughout  the  Southeast. 
Therefore,  it  is  logical  to  assume  that 
populations  of  animals  associated  with 
this  habitat,  including  those  of  the 
flatwoods  salamander,  have  also 
declined.  Surveys  of  the  known 
historical  localities,  conducted  over  the 
past  8  yeais,  have  resulted  in  the 
relocation  of  a  limited  niunber  of 
populations  (12  percent  success  rate). 
We  believe  that  newly  discovered 
localities,  in  coimties  where  the  species 
was  not  previously  recorded,  do  not 
represent  newly  colonized  sites  but 
rather  extant  sites  in  areas  not 
previously  siuveyed  by  field  biologists. 
These  newly  discovered  isolated 
populations,  within  the  described  range 
of  the  species,  provide  evidence  of  a 
broad  historical  distribution  of  the 
species  across  pine  flatwoods  habitat  in 
the  Southeast. 

Issue  5:  There  is  no  range- wide 
estimate  for  the  total  number  of 
flatwoods  salamanders. 

Response:  We  agree  that  an  estimate 
of  the  total  population  is  lacking  for  the 
flatwoods  salamander.  However,  we 
considered  several  additional  factors 
that  also  are  important  in  developing  a 
biologically  accurate  species  status 
assessment.  The  biological  security  of 
many  declining  species  is  more  a 
function  of  the  number  of  healthy  local 
populations  than  the  total  number  of 
individuals  in  the  wild.  Besides 
considering  the  number  of  sites  and 
distribution  of  subpopulations  across 
the  species'  range,  we  also  considered 


the  historical  and  current  rates  of 
decline,  distribution  and  proximity  of 
subpopulations,  quantity  and  quality  of 
available  habitat,  and  imminent  and 
potential  threats  to  the  species  and  its 
habitat.  Therefore,  although  quantitative 
sampling  has  not  been  completed  for  the 
species,  pertinent  and  significant 
information  regarding  the  other  aspects 
of  the  species'  status  is  available.  "The 
decreasing  quality  and  quantity  of 
flatwoods  salamander  sites  throughout 
the  species'  historical  and  cxuxent  range 
are  a  more  accinate  reflection  of  the 
salamander's  status  than  is  a  rough 
estimate  of  total  population. 

Issue  6:  The  flatwoods  salamander  has 
always  been  a  rare  species  and  this 
rarity  does  not  justify  listing  it  as  a 
threatened  species. 

Response:  Historical  rarity  of  the 
flatwoods  salamander  has  not  been 
quantitatively  dociunented.  It  is  true 
that  historical  coUections  of  the  species 
are  limited;  however,  most  amphibians 
have  not  been  extensively  surveyed, 
even  species  that  are  considered 
common.  Surveys  have  confirmed  the 
ciurent  rarity  of  the  flatwoods 
salamander  and  also  the  decline  i)i 
quantity  and  quality  of  the  pine 
flatwoods  habitat  needed  for  its 
survival.  This  decline  in  habitat  was  a 
significant  factor  in  determining  that  the 
flatwoods  salamander  warranted  listing. 

Issue  7:  There  is  a  need  to  research 
the  impacts  of  predatory  species,  such 
as  armadillos  and  coyotes,  on  the 
flatwoods  salamander.  The  imported  red 
fire  ant  may  also  be  a  potential  threat  to 
the  species. 

Response:  While  the  flatwoods 
salamander  has  coexisted  with  a 
community  of  predators  over  time,  little 
is  known  regarding  the  effect  of 
predators  on  the  species.  Hiunan 
development,  for  example,  may  increase 
the  niunbers  of  armadillos,  coyotes,  and 
fire  ants  that  inhabit  flatwoods 
salamander  localities.  However,  there 
are  no  data  to  indicafe  predators  are  a 
significant  threat  to  the  flatwoods 
salamander. 

Issue  8:  Much  of  the  data  used  in 
support  of  the  proposed  rule  was  not 
peer  reviewed.  The  Service  also  relied 
on  personal  observations  that  were  not 
part  of  any  report  for  such  subjects  as 
optimiun  habitat,  movements,  and 
activity  ranges. 

Response:  We  consider  all  available 
information  in  making  a  listing 
determination.  This  includes  reliable 
unpublished  reports,  non-literature 
documentation,  and  personal 
communications  with  experts.  The 
public  reviewed  the  proposed  rule, 
which  also  was  peer  reviewed  according 
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to  our  policy  (see  "Peer  Review" 
section). 

Issue  9:  A  buffer  area  defined  by  a  1.6- 
km  (1-mi)  radius  around  a  known 
flatwoods  salamander  breeding  site  is 
not  supported  by  the  scientific 
Uteratiu'e.  Placing  a  protective  area 
around  a  breeding  site  should  be  on  a 
site-specific  basis. 

Response:  We  have  received  new  data 
(Semlitsch  1998)  on  protective  buffer 
areas  needed  aroimd  salamander 
breeding  ponds  (see  discussion  in 
"Backgroimd"  section).  In  addition,  we 
have  received  information  gathered 
bom  a  meeting  of  herpetologists,  State 
agency  biologists,  and  other  experts  that 
was  held  to  review  management  issues 
relative  to  the  flatwoods  salamander, 
including  the  applicability  of 
Semhtsch's  paper  to  the  species  Qensen 
in  litt.  1998).  Of  the  six  species 
reviewed  by  Semlitsch,  the  marbled 
salamander  (^4.  opacum)  was  judged  to 
be  the  most  similar  in  habitat  needs  to 
the  flatwoods  salamander.  The 
maximum  recorded  distance  moved  by 
the  marbled  salamander  was  450  m 
(1.476  ft)  (see  Semhtsch  1998). 
Therefore,  in  order  to  estimate  the 
dimensions  of  a  buffer  that  would 
protect  the  majority  of  a  flatwoods 
salamander  population,  a  radius  of  450 
m  (1,476  ft)  out  from  the  wetland  edge 
was  suggested.  Forest  management 
recommendations  within  the  buffer 
included  harvesting  only  in  dry  periods, 
clear-cutting  if  no  more  than  25  percent 
of  the  buffer  is  cut  at  each  harvest, 
restricting  the  use  of  mechanical  site 
preparation  techniques  or  other  actions 
that  would  distxirb  the  upper  soil  layers, 
and  restricting  herbicides  to  use  for 
control  of  woody  shrub  encroachment 
only  when  fire  could  not  be  employed. 
An  inner  zone  within  the  buffer  with  a 
radius  of  164  m  (538  ft)  out  from  the 
wetland  edge,  the  area  needed  to  protect 
95  percent  of  an  ambystomatid 
population  as  estimated  by  Semlitsch, 
was  considered  to  be  important.  Within 
this  inner  zone,  it  was  recommended 
that  clear-cutting  be  excluded. 

Based  on  this  new  information,  we 
have  revised  the  dimensions  of  the 
buffer  area  and  associated  management 
scenario  that  would  not  be  considered 
"take"  (see  discussion  of  violations  of 
section  9  imder  "Available  Conservation 
Measures"  section).  Whether  or  not 
"take"  is  a  consideration,  we  will  work 
with  any  interested  landowner  to 
determine  the  specific  set  of  conditions 
appropriate  for  protection  of  a  known 
flatwoods  salamander  site  on  his  or  her 
property.  Depending  on  the  needs  of  the 
landowner,  a  protective  area  might  be 
developed  in  conjimction  with  the 
issuance  of  an  incidental  take  permit 


through  the  habitat  conservation 
planning  process. 

Issue  10:  The  social  and  economic 
impacts  of  listing  the  flatwoods 
salamander  were  not  considered. 
Timber  harvest  will  be  restricted  in  the 
Southeast  and  the  timber  industry  will 
be  negatively  impacted.  Listing  will 
negatively  affect  the  ability  of  non- 
industrial  private  landowners  to  make  a 
profit  from  their  lands  and  they  should 
be  compensated  for  any  financial  loss 
resulting  from  the  listing  of  the 
flatwoods  salamander.  Without 
financial  compensation,  there  is  no 
incentive  for  landowners  to  keep  land  in 
timber,  and  habitat  available  for  the 
flatwoods  salamander  will  be  lost 
through  conversion  to  agriculture  and 
urban  development. 

Response:  under  section  4(b)(1)(A)  of 
the  Act,  we  must  base  a  fisting 
determination  solely  on  the  best 
scientific  and  commercial  data 
available.  The  legislative  history  of  this 
provision  clearly  states  the  intent  of 
Congress  to  "ensure"  that  listing 
decision  are  ".  .  .  based  solely  on 
biological  criteria  and  to  prevent 
nonbiological  criteria  from  affecting 
such  decisions  .  .  ."  H.R.  Rep.  No.  97- 
835,  97th  Cong.,  2d  Sess.  19  (1982).  As 
further  stated  in  the  legislative  history, 
".  .  .  economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  species  ..."  Id.  at  20. 
Because  we  are  specifically  precluded 
from  considering  economic  impacts, 
either  positive  or  negative,  in  a  final 
decision  on  a  proposed  listing,  we  did 
not  consider  the  economic  impacts  of 
listing  the  flatwoods  salamander. 

Issue  11:  As  an  alternative  to  Usting, 
populations  of  flatwoods  salamanders 
should  be  established  on  Federal  and 
State  lands  by  using  anirrmlf  removed 
from  private  lands  or  bred  through 
captive  propagation. 

nesponse:  The  purpose  of  the  Act  is 
to  provide  a  means  whereby  the  natural 
ecosystems  upon  which  endangered  and 
threatened  species  depend  may  be 
conserved.  Loss  of  smtable  habitat  is  the 
primary  threat  to  the  flatwoods 
salamander.  Therefore,  continued  loss 
of  habitat  by  removing  the  salamander 
from  occupied  sites  would  be  coimter  to 
protection  for  the  species  and  would 
accelerate  its  decline.  We  are  working 
with  the  Department  of  Defense,  the 
U.S.  Forest  Service,  and  States  within 
the  range  of  the  salamander  to  ensiu« 
that  conservation  of  the  flatwoods 
salamander  is  carried  out  on  all  public 
lands  where  it  ciurently  exists.  While 
several  Federal  land  holdings  support 
apparently  stable  populations  of 
flatwoods  salamanders,  they  represent 
widely  separated  sites  that  compose  a 


small  fraction  of  the  total  range  of  the 
species.  We  beUeve  protection  of  these 
sites  alone  would  not  alleviate  the  need 
to  Ust  the  flatwoods  salamander. 

Issue  12:  The  Florida  Game  and  Fresh 
Water  Fish  Commission  (Commission) 
proposed  that  the  concept  of  a 
Candidate  Conservation  Agreement 
(CCA)  be  explored  as  an  alternative  to 
listing.  The  Commission  stated  that  a 
CCA,  involving  voluntary  cooperation 
by  private  landowners,  would  provide  a 
greater  benefit  to  the  species  than 
Usting.  The  additional  benefit  of  a  CCA 
would  result  because  more  landowners 
would  be  willing  to  participate  in  the 
recovery  of  the  flatwoods  salamander  if 
Federal  intervention  and  regulation  was 
minimized.  Another  governmental 
agency,  the  Florida  Division  of  Forestry, 
expressed  support  for  this  concept. 
Many  other  commenters  supported 
some  type  of  voluntary  pubfic/private 
sector  cooperation  instead  of  Usting. 

Response:  CCAs  are  formal 
agreements  between  the  Service  and  one 
or  more  parties  (e.g.,  landowners,  land 
managers,  or  State  fish  and  wildlife 
agencies)  to  address  the  conservation 
needs  of  proposed  or  candidate  species. 
The  participants  take  on  the 
responsibiUty  of  developing  the  CCA, 
and  voluntarily  commit  to 
implementing  specific  actions  that  wiU 
remove  or  reduce  the  threats  to  the 
subject  species,  thereby  contributing  to 
stabilizing  or  restoring  the  species.  The 
ultimate  goal  of  any  (XA  is  to 
adequately  remove  threats  to  the 
species,  so  that  the  need  for  listing 
under  the  Act  can  be  eliminated. 
To  preclude  the  need  to  list  the 
flatwoods  salamander,  a  sufficient 
niunber  of  CCAs  on  both  pubUc  and 
private  lands  would  have  to  be 
developed  and  implemented  to 
adequately  remove  threats,  so  that  we 
could  conclude  that  protection  under 
the  Act  was  no  longer  be  needed. 
Although  the  Commission  suggested  the 
development  of  such  an  agreement,  they 
did  not  provide  a  specific  plan.  Also, 
the  Commission  would  not  have  control 
over  implementation  of  such  a  plan 
since  they  own  or  manage  land 
containing  only  two  of  the 
approximately  50  known  flatwoods 
salamander  populations. 

We  fully  reafize  that  recovery  of  the 
flatwoods  salamander  will  partially 
depend  upon  volimtary  cooperation  of 
private  landowners,  and  welcome  them 
as  partners  in  the  recovery  effort.  We 
will  work  to  provide  technical 
assistance  to  those  property  owners  and 
land  mpjiagers  who  wish  to  implement 
conservation  measxu^s  for  this  species. 
Although  we  cannot  delay  the  listing 
process  while  an  agreement  or  plan  is 
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being  developed,  we  still  encourage 
their  development  subsequent  to  a  final 
listing  decision.  Such  plans  may  serve 
as  a  foimdation  for  a  recovery  plan  and 
coidd  lead  to  earlier  recovery  and 
delisting. 

Issue  13:  The  Commission  requested 
that  a  listing  decision  be  postponed  for 
12  months  to  allow  development  of  a 
CCA  in  Florida.  The  Florida  Division  of 
Forestry  also  requested  that  a  listing 
decision  be  postponed  for  1  year. 

Response:  The  Act  requires  that  we 
use  the  best  scientific  and  commercial 
information  available  to  make  a  final 
determination  on  a  proposed  Usting 
within  1  year  of  the  date  a  species  is 
proposed.  The  flatwoods  salamander 
was  proposed  in  December  16,  1997. 
The  Act  stipulates  that  this  1-year 
deadline  may  be  extended  for  up  to  6 
months  to  solicit  additional  data  only  if 
there  is  substantial  scientific 
disagreement  among  the  scientists 
knowledgeable  about  the  species 
regarding  the  sufficiency  or  accuracy  of 
the  data  used  in  tbe  proposed 
determination.  We  find  no  substantial 
disagreement  among  scientists 
knowledgeable  about  the  flatwoods 
salamander  that  would  serve  as  a  basis 
for  extension  of  the  1-year  deadline. 

Issue  14:  Use  of  herbicides  and 
fertilizers  has  not  been  proven  to  be 
detrimental  to  flatwoods  salamanders. 
In  fact,  given  the  proper  selection  and 
use  of  herbicide,  rate,  method,  and 
timing,  herbicides  may  be  useful  in 
maintaining  or  enhancing  habitat 
conditions  for  the  flatwoods 
salamander. 

Response:  Management  of  flatwoods 
salamander  habitat  is  best  accomplished 
through  a  regime  of  growing  season 
bums.  In  some  cases  though,  biuning 
may  not  be  a  viable  option,  due  to 
smoke  liability  or  other  concerns,  and 
herbicides  may  be  needed  to  control 
woody  vegetation.  Amphibians  have 
shown  a  vulnerabiUty  to  herbicides  and 
other  chemicals  in  their  environment 
(see  factor  E  under  "Summary  of  Factors 
Affecting  the  Species").  However,  we 
agree  there  is  likely  a  role  for  herbicides 
in  the  management  of  flatwoods 
salamander  habitat  if  Best  Management 
Practices  (BMPs)  are  used  and 
herbicides  are  carefully  selected  to 
taraet  hardwood  encroachment. 

Issue  15:  All  private  landowners  who 
would  be  affected  by  a  potential  listing 
of  the  flatwoods  salamander  were  not 
contacted.  They  shoiUd  have  a  say  in 
the  listing  decision. 

Response:  We  published  legal  notices 
in  12  local  newspapers.  In  addition,  we 
contacted  appropriate  Federal  and  State 
agencies,  county  governments,  scientific 
organizations,  forestry  associations,  and 


other  interested  parties.  The  public  had 
the  opportimity  to  comment  on  the 
proposed  rule  for  over  4  months.  The 
Act  requires  listing  be  based  solely  on 
the  five  criteria  in  section  4(a). 

Issue  16:  If  the  flatwoods  salamander 
is  listed,  Alabama  should  be  omitted 
fi'om  the  Usted  range.  The  Service  can 
then  concentrate  recovery  efforts  in 
States  where  the  species  still  occurs. 

Response:  We  will  concentrate 
recovery  efforts  in  States  where  the 
species  still  occurs.  It  is  possible, 
however,  that  isolated  populations  of 
the  flatwoods  salamander  may  still  be 
extant  in  Alabama.  Nevertheless. 
species  may  be  listed  in  the  States 
where  they  have  been  dociunented  to 
occur  historically,  regardless  of  the 
ciurent  distribution  of  the  species. 
Issue  1 7:  State  BMPs  designed  to 
control  water  quality  problems  wdth 
chemical  applications  are  already  in 
place  that  would  protect  flatwoods 
salamander  breeding  ponds. 

Response:  Landowners  who  use  State 
BMPs  aroimd  existing  flatwoods 
salamander  breeding  ponds  will  be 
benefitting  the  salamander.  These  BMPs 
do  not  protect  against  the  conversion  of 
upland  sites,  however.  Thus,  the  use  of 
BMPs  does  not  completely  alleviate  the 
threat  of  habitat  destruction  to  the 
flatwoods  salamander. 

Issue  18:  The  3.2  km  (2  mi)  distance 
used  as  a  basis  for  identifying  separate 
populations  of  the  flatwoods 
salamander  is  not  justified  based  on  the 
movement  data  bom  other 
ambystomatids.  As  a  result,  the  actual 
number  of  populations  may  be  higher 
than  that  reported  by  Service. 

Response:  The  only  movement  data 
available  for  the  flatwoods  salamander 
indicate  the  species  is  capable  of 
moving  distances  greater  than  1.700  m 
(1,859  yd).  Historically,  the  species  was 
most  likely  distributed  as 
metapopulations  dispersed  throughout 
available  pine  flatwoods  habitat.  We 
believe,  based  on  the  best  available  data 
on  the  flatwoods  salamander,  that  the 
use  of  a  3.2  km  (2  mi)  distance  as  a  basis 
for  identifying  separate  populations  is 
justified. 

Issue  19:  Listing  the  flatwoods 
salamander  will  halt  timber  sales  on 
public  lands. 

Response:  Section  7(a)  of  the  Act 
states  that  Federal  agencies  have  a 
responsibility  to  conserve  endangered 
and  threatened  species  and  use  their 
authorities  to  further  the  purposes  of  the 
Act.  Oh  Federal  lands  containing 
populations  of  flatwoods  salamanders, 
modifications  of  some  timber  practices 
may  be  needed  in  the  vicinity  of  known 
breeding  sites  to  further  the  recovery  of 
the  species.  However,  we  consider 


appropriate  timber  management  to  be 
the  land  use  activity  most  compatible 
with  the  continued  existence  of  the 
flatwoods  salamander  (see  discussion  of 
section  9  in  "Available  Conservation 
Measures"  section). 

Issue  20:  The  conversion  of  pine 
flatwoods  habitats  to  pine  plantations 
has  been  reduced  and  does  not 
represent  a  threat  to  the  flatwoods 
salamander.  Since  future  conversion  to 
plantations  will  be  minimal,  more 
flatwoods  salamander  sites  will  be 
threatened  by  urbanization  and 
agricultural  development. 

Response:  Most  of  the  remaining  pine 
flatwoods  habitat  is  in  private 
ownership.  Many  consulting  foresters 
recommend  that  private  landowners 
convert  existing  pine  flatwoods  sites  to 
short  rotation  timber  management  with 
high  stocking  rates  to  maximize  short- 
term  financial  gain.  Data  compiled 
through  State  forest  inventories  between 
1989  and  1995  indicate  that  the  loss  of 
pine  flatwoods  through  land  use 
conversion  is  still  occturing  (see 
discussion  in  factor  A  of  "Simunary  of 
Factors  Affecting  the  Species"). 
Therefore,  we  consider  conversion  of 
existing  flatwoods  sites  to  pine 
plantations  to  be  a  continuing  threat, 
along  with  conversion  of  habitat 
through  lu^ban  and  agricultural 
development. 

Issue  21 :  The  proposed  rule  did  not 
provide  compelling  reasons  for  not 
designating  critical  habitat. 

Response:  We  have  determined  that 
designation  of  critical  habitat  will  not 
provide  additional  benefit  beyond  that 
achieved  by  the  listing  of  the  flatwoods 
salamander  (see  the  "Critical  Habitat" 
section).  We  may  reevaluate  designation 
of  critical  habitat  at  some  future  time  if 
new  information  becomes  available  or 
cinnimstances  change. 

Peer  Review 

In  conformance  with  our  policy  on 
information  standards,  published  on 
July  1. 1994  (59  FR  34270),  we  solicited 
the  expert  opinions  of  independent 
specialists  regarding  pertinent  scientific 
or  commercial  data  and  assumptions 
relating  to  the  supportive  biological  and 
ecological  information  for  the  flatwoods 
salamander.  The  purpose  of  such  review 
is  to  ensure  that  the  listing  decision  is 
based  on  scientifically  sound  data, 
assiunptions.  and  an^yses.  including 
input  of  appropriate  experts  and 
specialists. 

Three  peer  reviewers  commented 
upon  the  accinacy  of  the  information 
presented  within  the  proposed  rule.  We 
asked  them  to  provide  any  relevant 
scientific  data  relating  to  taxonomy, 
distribution,  or  to  the  supporting 
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biological  and  ecological  data  used  in 
the  analysis  of  the  factors  for  listing.  All 
reviewers  expressed  their  support  for 
Federal  listing  of  the  flatwoods 
salamander.  We  have  incorporated  their 
comments  into  the  final  rule,  as 
appropriate,  and  summarized  their 
observations  below. 

All  three  reviewers  discussed  threats 
to  the  flatwoods  salamander.  Threats 
identified  included  loss  of  forested  pine 
flatwoods  habitat,  alteration  of 
hydrology  of  existing  pine  flatwoods 
sites,  soil  disturbance,  fire  suppression, 
and  changes  in  ground  cover  that 
resulted  in  a  sparse  herbaceous 
component  and  a  dense  weedy  shrub 
layer.  Based  on  their  field  e}q)erieiK» 
with  the  species,  all  three  reviewers 
expressed  the  view  that  the  decline  of 
the  flatwoods  salamander  was  a  result  of 
loss  of  both  wetland  and  forested 
habitat.  One  reviewer  stated  that  Federal 
listing  of  the  species  was  important, 
because  at  present  there  is  no  protection 
against  the  loss  of  the  flatwoods 
salamander's  habitat 

One  reviewer  stated  that  due  to  the 
cyclic  nature  of  breeding  in  many 
amphibians,  caution  should  be  used  in 
interpreting  the  abs«ice  of  flatwoods 
salamanders  at  previously  occupied 
sites.  The  reviewer  feh  that  the  status  of 
amphibians,  including  the  flatwoods 
salamander,  should  be  evaluated  based 
on  the  disappearance  of  known  habitats 
(see  discussion  of  habitat  loss  under 
factor  A  in  "Sununary  of  Factors 
Affecting  the  Species"  section). 

The  reviewers  discussed  specific 
impacts  to  the  flatwoods  salamander. 
One  reviewer,  experienced  with  the 
species  and  its  habitat  in  several  States, 
described  quality  sites  as  fire- 
maintained,  open,  mature  longleaf  pine 
woodland  with  a  well  developed  and 
diverse  herbaceous  groimd  cover.  When 
these  conditions  were  found,  flatwoods 
salamanders  could  be  abimdant  On  the 
other  hand,  when  flatwoods  sites  were 
ditched  and/or  drained  and  converted  to 
even-aged  slash  pine  plantations  with  a 
sparse  herbaceous  componait, 
flatwoods  salamanders  were  rarely 
found.  Another  of  the  reviewers  also 
agreed  that  hydrologic  changes  and 
heavy  soil  disturbance  were  a  problem 
for  the  species.  This  reviewer  pointed  to 
drainage  of  habitat  types  as  a  threat  to 
the  species  that  probs^ly  reduces 
overall  activities  including  feeding.  He 
also  stated  that  direct  mechanical 
impact  to  upper  soil  layers  likely 
destroys  the  burrow  complexes  required 
by  this  fossorial  species. 


Summary  of  Facton  AActing  tbe 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  we  determine  that  the 
flatwoods  salamander  should  be 
classified  as  a  threatened  species.  We 
followed  procedines  found  at  section 
4(a)(1)  of  the  Act  and  regulations  (50 
CFR  part  424)  implementing  the  listing 
provisions  of  the  Act.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  fectors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  flatwoods  salamander 
(Ambystoma  cingulatum  Cope]  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  major  threat  to  the  flatwoods 
salamander  is  loss  of  both  its  fongleaf 
pine/slash  pine  flatwoods  terrestrial 
habitat  andits  isolated,  seasonally 
ponded  bree^ng  habitat.  The  combined 
pine  flatwoods  Qongleaf  pine-wiregrass 
flatwoods  and  slash  pine  flatwoods) 
historical  acreage  was  approximately 
12.8  million  ha  (32  million  ac)  (Wolfe  et 
al.  1988,  Outcalt  1997).  Today,  the 
combined  flatwoods  acreage  has  been 
reduced  to  2  J  million  ha  (5.6  million 
ac)  or  approximately  18  percent  of  its 
original  extent  These  remaining  pine 
flatwoods  (non-plantation  forests)  are 
typically  fragmented,  degraded,  second- 
growth  forests. 

Land  use  conversions,  primarily 
luban  development  and  conversion  to 
agriculture  and  pine  plantations, 
eliminated  large  acreages  of  pine 
flatwoods  (Schultz  1983,  Stout  and 
Marion  1993,  Outcalt  and  Sheffield 
1996,  Outcalt  1997).  Surveys  of 
historical  flatwoods  salamander 
localities  dociunented  the  destruction  of 
nine  sites  from  urban  development  or 
agriculture  and  loss  of  three  additional 
sites  due  to  their  conversion  to  pine 
plantations.  State  forest  inventories 
completed  between  1989  and  1995 
indicate  that  flatwoods  losses  through 
land  use  conversion  are  still  occiuring 
(Outcalt  1997).  In  Florida  and  Georgia, 
the  States  where  flatwoods  habitat  is 
concentrated  and  where  most  flatwoods 
salamander  populations  occur,  52,600 
ha  (130,000  ac)  were  lost  to  urban  and 
agricultural  use  during  the  survey  cycle 
of  8  years  (Outcalt  1997).  Convwsion  of 
existing  pine  flatwoods  second-growth 
forests  to  managed  plantations  is  also 
continuing,  hi  Georgia  and  Florida, 
there  was  a  yearly  loss  of  this  habitat  to 
pine  plantations  of  nearly  20,200  ha 
(50,000  ac)  in  each  State  with  a  loss  of 


24  percent  and  20  percent,  respectively, 
dining  the  8-year  survey  interval 
(Outcalt  1997).  Most  of  the  remaining 
second-growth  pine  flatwoods  (56 
percent)  occur  on  private  non-industrial 
lands  (Outcalt  1997).  Many  of  these  sites 
are  converted  after  harvest  to  intensive 
management  regimes  (i.e.,  heavy 
mechanical  site  preparation,  high 
stocking  rates)  similar  to  pine 
plantations.  Urban  development  is 
expanding  into  forested  £u«as,  especially 
in  rapidly  developing  areas  of  Florida 
and  Georgia.  If  present  rates  of  loss 
continue,  in  25  years  nearly  all  natiual 
pine  flatwoods  stands  could  be 
destroyed  in  these  two  States  (Outcalt 
1997). 

Flatwoods  salamander  wetland 
breeding  sites  have  also  been  degraded 
and  destroyed.  Alterations  in  hydrology, 
agricultural  and  urban  development, 
silvicultural  practices  (described  in 
more  detail  below),  dumping  in  or 
filling  of  ponds,  conversion  of  wetlands 
to  fish  poiuis,  domestic  animal  grazing, 
and  soil  disturbance  rediiced  the 
number  and  diversity  of  these  small 
wetlands  (Vickere  et  al.  1985,  Ashton 
1992).  Hydrological  alterations 
represent  the  primary  threat  to 
flatwoods  salamander  breeding  sites. 
Size  and  suitability  of  wedands  as 
breeding  sites  dep«id  on  subsoil 
moisture,  the  permeability  of  the 
hardpan,  the  pond's  drainage  area,  and 
other  factors.  AlteraticMis  to  any  of  these 
factors  can  affect  the  pond's  ability  to 
hold  water  and  function  as  a  breeding 
site. 

Forest  management  strategies 
commonly  used  on  pine  plantations 
contribute  to  degradation  of  flatwoods 
salamander  forested  and  wetland 
habitat.  These  include  soil-disturbing 
site  preparation  techniques,  lowered  fire 
frequencies  and  reductions  in  average 
area  burned  per  fire  event  (see  fector  E), 
high  seedling  stocking  rates,  and 
herbicide  use,  which  may  reduce  plant 
diversity  in  the  understory.  The  result  of 
these  strategies  is  a  forest  that 
approaches  even-age  structure,  has  a 
dense  understory,  and  low  herbaceous 
cover.  Forestry  practices  that  directly 
affiect  wetiand  breeding  sites  include 
ditching  ponds  or  low  areas  to  drain 
water  from  a  site,  converting  second- 
growth  pine  forests  to  bedded  pine 
plantations,  harvesting  cypress  from  the 
ponds,  disposing  of  slash  in  wetlands 
during  timber  operations,  using  ponds 
as  part  of  ditched  fire  breaks,  using 
fertilizers  near  weUands  which  can 
re«ult  in  eutrophication  (water  enriched 
in  nutrients),  and  disturbing  the  soil  at 
a  wetland  (Vickers  et  al.  1985;  Ashton 
1992;  Means  eta/.  1996;  Palis,  1997b). 
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Clear-cut  harvesting  of  forested  sites 
appears  to  be  an  additional  threat. 
Studies  have  demonstrated  negative 
short-term  impacts  on  the  density  of 
local  amphibian  populations  as  a  result 
of  clear-cuts  (deMaynadier  and  Hunter 
1995),  although  amphibian  species 
composition  and  richness  may  be 
unchanged  (Enge  and  Marion  1986, 
Dominigue-O'Neili  1995).  The  decrease 
in  density  of  some  species  of 
amphibians  may  be  the  result  of 
alterations  in  hydroperiods.  decreased 
relative  humidity,  and  disturbance  of 
plant  litter,  stvunps,  and  fallen  logs  used 
as  refugia  (Enge  and  Marion  1986). 
Amphibians,  especially  salamanders, 
are  vulnerable  to  habitat  drying  and 
reduction  of  refugia  because  their  moist 
permeable  skin  acts  as  a  respiratory 
organ  and  must  remain  moist  to 
function  properly  (Duellman  and  Trueb 
1986).  Raymond  and  Hardy  (1991) 
monitored  the  mole  salamander  (A. 
talpodieum)  at  a  breeding  site  adjacent 
to  a  recent  clear-cut.  They  found  that 
salamanders  were  displaced  from  the 
cut  side  of  the  pond  and  that  there  was 
lowered  survivorship  in  individuals  of 
the  breeding  population  that  immigrated 
to  the  breeding  pond  from  the  clear-cut. 

Means  et  al.  1996,  impUcated 
silvic\iltural  practices  affecting  both 
upland  and  breeding  habitats  in  the 
decline  of  a  flatwoods  salamander 
population  monitored  for  over  20  years 
in  the  panhandle  of  western  Florida. 
They  attributed  the  decline  at  this  site 
to  habitat  modifications  resiilting  from 
clear-cutting,  conversion  of  the  site  to  a 
pine  plantation,  and  fire  suppression. 
Habitat  modifications  included  soil 
disturbance,  hydrologic  changes, 
canopy  closure,  and  loss  of  herbaceous 
ground  cover. 

Due  to  the  cyclic  nature  of  breeding 
in  many  ampbdbians,  an  analysis  of 
habitat  quality  is  important  in  providing 
information  to  be  used  in  interpreting 
absence  of  a  species  from  a  site.  LaClaire 
(1997)  collected  data  on  habitat  quality 
from  recent  surveys  of  historical  sites 
where  flatwoods  salamanders  were  not 
relocated  (85  of  97,  or  88  percent).  Data 
combined  aspects  of  both  wetland  and 
upland  habitat  attributes  at  each  site. 
Habitat  quality  was  characterized  as 
none  (site  destroyed),  low  (flatwoods 
salamanders  unlikely),  moderate 
(salamanders  possible  but  habitat 
degraded),  or  high  (habitat  appears 
suitable  for  flatwoods  salamanders). 
Fifty-three  of  the  unoccupied  historical 
sites  (53  of  85,  or  62  percent)  had  been 
destroyed  or  were  of  low  or  moderate 
habitat  quality.  Contributing  factors  in 
the  loss  of  habitat  suitability  included 
conversion  of  sites  to  agriculture,  home 
sites,  pastures,  and  highways. 


Conversion  of  sites  to  slash  pine 
plantations  was  also  an  important  factor 
in  the  loss  of  habitat  suitability  (L. 
LaClaire  pers.  obs.  1997). 

In  Florida,  PaUs  (1997b)  characterized 
habitat  quality  surrounding  historical 
flatwoods  salamander  breeding  ponds, 
where  the  species  has  been  foimd  in 
recent  sixrveys.  Each  site  was  assigned  a 
score  based  on  pine  species  dominance 
and  disturbance  (second-growth 
flatwoods  versus  plantation  sites)  and 
the  relative  abundance  of  wriregrass 
[Aristida  sp.)  ground  cover.  Wiregrass 
was  chosen  as  a  factor  of  habitat  quality 
because  its  loss  has  been  used  as  an 
indicator  of  site  degradation  from  fire 
suppression  and/or  soil  disturbance 
(Clewell  1989).  In  Palis'  study, 
approximately  70  percent  of  the  active 
breeding  sites  were  surrounded  by 
second-growth  longleaf  or  slash  pine 
flatwoods  with  nearly  imdisturbed 
wiregrass  ground  cover.  In  general,  Palis 
foimd  that  the  extant  popiUations  of  the 
flatwoods  salamander  principally 
occurred  on  forest  lands  managed  for 
long  rotation,  saw-timber  production, 
rather  than  on  short  rotation  pine 
plantations  managed  for  pulp 
production. 

Road  construction  plays  a  part  in 
habitat  degradation  and  destruction.  At 
least  one  historical  flatwoods  breeding 
site  has  been  filled  in  association  with 
the  construction  of  a  road  (Palis  1993). 
Roads  increase  the  accessibility  of 
breeding  ponds  to  off-road  veWcle 
enthusiasts  that  use  pond  basins  for 
"mud  bogging,"  which  disturbs  the  soil 
and  vegetation  and  degrades  the  quality 
of  a  site  for  ilatwoods  salamander 
breeding.  Roads  may  also  alter  the 
quaUty  of  isolated  wetlands  by  draining, 
damming,  or  redirecting  the  water  in  a 
basin  and  contributing  hydrocarbons 
and  other  chemical  pollutantsvia  runoff 
and  sedimentation. 

A  number  of  habitat  degradation 
factors  are  impficated  in  die  decline  of 
one  South  Carolina  flatwoods 
salamander  population  monitored  for 
over  20  years  (Moulis  1987.  Beimett 
pers.  comm.  1997).  The  site  is  bisected 
by  a  road  that  flatwoods  salamanders 
have  to  cross  to  reach  their  breeding 
site.  Much  of  the  upland  area,  in  which 
the  salamanders  dwell  as  adults,  has 
undergone  urban  development  (Bennett 
pers.  comm.  1997).  In  addition,  fire 
suppression  has  residted  in  the  loss  of 
the  open,  grassy  pond  edge  associated 
with  quaUty  breeding  sites.  Habitat 
quaUty  at  this  site  has  degraded  to  the 
point  where  successful  reproduction 
and  recruitment  are  infrequent  and  the 
population  is  at  risk  (LaClaire  pers.  obs. 
1995). 


Extensive  surveys  have  been 
conducted  over  the  past  8  years  in 
Alabama,  Georgia,  Florida,  South 
Carolina,  and  Mississippi  to  search  for 
flatwoods  salamanders  at  historical 
localities  and  at  other  potential  sites. 
The  low  level  of  success  of  these 
sinveys  is  believed  to  be  a  reflection  of 
both  the  loss  of  upland  and  isolated 
wetland  breeding  habitat  and  the 
reduction  in  the  quahty  of  the 
remaining  habitats. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  o^  Educational 
Purposes 

Overcollecting  for  scientific  piirposes 
may  have  contributed  to  the  decline  of 
a  South  Carolina  population,  which  was 
impacted  also  by  habitat  degradation. 
Between  1970  and  1976,  a  minimum  of 
84  adults  and  870  larvae  were  collected 
in  this  area  (Savannah  Science  Museum 
collection  records).  Only  two  flatwoods 
salamanders  have  been  captured  at  this 
locality  since  1990,  in  spite  of  annual 
monitoring. 

Overcollecting  does  not  presently 
appear  to  be  a  significant  threat  to  the 
species;  however,  it  may  become  a 
problem  if  the  specific  breeding 
locations  become  available  to  the 
general  pubUc.  The  rarity,  iiniqueness, 
and  attractiveness  of  the  species  make 
the  flatwoods  salamander  a  candidate 
for  the  pet  trade,  should  it  become  easy 
to  obtain. 

At  some  sites,  Palis  (1996)  fo\md  that 
the  harvest  of  crayfish  for  bait  was 
associated  with  the  killing  of  larval 
flatwoods  salamanders.  However,  while 
-this  practice  has  caused  the  loss  of  some 
individuals,  it  is  not  currently  thought 
to  be  a  significant  threat  to  the  species 
as  a  whole. 

C.  Disease  or  Predation 

Disease  is  currently  xmknown  in  the 
flatwoods  salamander. 

Exposure  to  increased  predation  frt>m 
fish  is  a  potential  dureat  to  the  flatwoods 
salamander  when  isolated,  seasonally 
ponded  breeding  sites  are  converted  to 
more  permanent  wetiands  inhabited  by 
fish.  Ponds  may  be  modified  specifically 
to  serve  as  fish  ponds  or  sites  may  be 
altered  due  to  the  construction  of 
drainage  ditches  or  firebreaks,  which 
provide  avenues  for  fish  to  enter  the 
wetlands.  Studies  of  other 
ambystomatid  species  have 
demonstrated  a  decline  in  larval 
survival  in  the  presence  of  predatory 
fish  (Semlitsch  1987, 1988).  Ashton  (in 
litt.  1998)  witnessed  predation  on  ornate 
chorus  bogs  [Pseudacris  omata)  by  fire 
ants  and  stated  that  fire  ants  may  pose 
a  threat  to  the  flatwoods  salamander. 
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D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Regulatory  mechanisms  currently  in 
effect  do  not  provide  adequate 
protection  for  the  flatwoods  salamander 
and  its  habitat.  There  are  no  existing 
regulatory  mechanisms  for  the 
protection  of  the  upland  habitats  where 
flatwoods  salamanders  spend  most  of 
their  lives.  Section  404  of  the  Clean 
Water  Act  is  the  primary  Federal  law 
that  has  the  potential  to  provide  some 
protection  for  the  wetland  breeding  sites 
of  the  flatwoods  salamander.  Under 
section  404,  nationwide  permit  26 
allows  these  wetlands  to  be  filled  with 
no  review  process  if  wetlands  are  less 
than  0.13  ha  (1/3  ac),  and  with  only 
minimal  review  if  they  are  between  0.13 
ha  and  1.2  ha  (3  ac)  in  size. 

Some  popxdations  on  Federal  lands 
have  benefitted  where  prescribed 
bumiog  has  been  used  as  a  regular 
management  tool.  However,  multiple 
use  priorities  on  public  lands,  such  as 
timber  production,  and  military  and 
recreational  use,  make  protection  of  the 
flatwoods  salamander  secondary.  The 
National  Environmental  Policy  Act 
requires  an  intensive  environmental 
review  of  projects  that  may  adversely 
affect  a  federally  listed  species,  but 
project  proponents  are  not  required  to 
avoid  impacts  to  non-listed  species. 

At  the  State  and  local  levels, 
regidatory  mechanisms  are  also  limited. 
The  flatwoods  salamander  is  listed  as  a 
rare  protected  species  in  the  State  of 
Georgia  (Seyle  1994).  This  designation 
protects  the  species  by  prohibiting 
actions  that  cause  direct  mortality  or  the 
destruction  of  its  habitat  on  lands 
owned  by  the  State  of  Georgia  and  by 
preventing  its  sale,  purchase,  or 
possession  (Jensen  pers.  comm.  1997). 
At  present,  there  is  only  one  known 
flatwoods  salamander  population  on 
.  lands  owned  by  the  State  of  Georgia.  In 
South  Carolina,  the  flatwoods 
salamander  is  listed  as  endangered 
(Bennett  1995).  Prohibitions  extend  only 
to  the  direct  take  of  the  flatwoods 
salamander  (Bennett  pers.  comm.  1997). 
These  regulations  offer  no  protection 
against  the  most  significant  threat  to  the 
flatwoods  salamander,  which  is  loss  of  ' 
its  habitat.  The  flatwoods  salamander  is 
considered  rare  in  Florida  by  the  Florida 
Committee  on  Rare  and  Endangered 
Plants  and  Animals  (Ashton  1992); 
however,  there  are  no  protective 
regiilations  for  this  species  or  its  habitat 
in  the  State  (Moler  1990). 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Fire  is  needed  to  maintain  the  natiual 
pine  flatwoods  community.  Ecologists 


consider  fire  suppression  the  primary 
reason  for  the  degradation  of  remaining 
longleaf  pine  forest  acreage.  Wolfe  et  al. 
(1988)  reported  that  pine  flatwoods 
naturally  bum  every  3  to  4  years, 
probably  most  commonly  in  the  summer 
months.  Sampling  of  lorqgleaf  pine 
flatwoods  sites  in  Florida  indicated  that 
less  than  30  percent  of  sites  on  private 
lands  received  prescribed  burning  to 
mimic  the  effects  of  natiual  fire  (Outcalt 
1997).  The  disruption  of  the  natural  fire 
cycle  has  resulted  in  an  increase  in 
slash  pine  on  sites  formerly  dominated 
by  longleaf  pine,  an  increase  in 
hardwood  understory,  and  a  decrease  in 
herbaceous  ground  cover  (Wolfe  et  al. 
1988;  Means  pers.  comm.  1995).  Ponds 
siirrounded  by  pine  plantations  and 
protected  fitim  the  natural  fire  regime 
become  unsuitable  flatwoods 
salamander  breeding  sites,  due  to 
canity  closure  and  the  restdtant 
reduction  in  emergent  herbaceous 
vegetation  needed  for  egg  deposition 
and  larval  development  sites  (Palis 
1993).  Of  the  13  historical  flatwoods 
salamander  localities  altered  to  the 
point  where  the  habitat  was  no  longer 
suitable,  fire  suppression  was  a 
contributing  factor  in  at  least  5  (38 
percent).  Current  forest  management  is 
moving  away  from  burning  as  a 
management  tool  due  to  liabiUty 
considerations  and  concerns  that  fire 
will  damase  the  quality  of  the  timber. 

Habitat  h^igmentation  of  the  longleaf 
pine  ecosystem,  residting  from  habitat 
conversion,  threatms  the  survival  of  the 
remaining  flatwoods  salamander 
populations.  Fifty-one  populations 
occur  across  four  States.  Fifty-five 
percent  (28  of  51)  of  these  populations 
are  widely  separated  fit)m  each  other  by 
unstiitable  hahitat.  Research  conducted 
in  Florida  documented  that  25  percent 
of  remaining  longleaf  pine  flatwoods 
sites  were  isolated  fragments  imbedded 
in  agricultural  and  luban-dominated 
landscapes  (Outcalt  1997).  Studies  have 
shown  that  the  loss  of  small  fragmented 
populations  is  common,  and 
recolonization  is  critical  for  their 
regional  survival  (Fahrig  and  Merriam 
1994,  Biukey  1995).  As  patches  of 
available  habitat  become  separated 
beyond  the  dispersal  range  of  a  species, 
populations  are  more  sensitive  to 
genetic,  demographic,  and 
environmental  variabiUty  and  may  be 
unable  to  recovw  (Gilpin  1987,  Sjogren 
1991).  Amphibian  populations  may  be 
unable  to  recolonize  areas  after  local 
extinctions  due  to  their  physiological 
constraints,  relatively  low  mobility,  and 
site  fidehty  (Blaustein  et  al.  1994). 

Roads  contribute  to  habitat 
fragmentation  by  isolating  blocks  of 
remaining  contiguous  habitat.  They  may 


disrupt  migration  routes  and  dispersal 
of  individuals  to  and  frtjm  breeding 
sites.  In  addition,  vehicles  may  also  kill 
flatwoods  salamanders  when  they  are 
attempting  to  cross  roads  (Means 
1996a). 

Pesticides  and  herbicides  may  pose  a 
threat  to  amphibians  such  as  the 
flatwoods  salamander,  because  their 
permeable  eggs  and  skin  readily  absorb 
substances  from  the  siuroimding  aquatic 
or  terrestrial  environment  (Duellman 
and  Trueb  1986).  In  frogs,  use  of 
agricultural  pesticides  has  resulted  in 
lower  survival  rates,  deformities,  and 
lethal  effects  on  tadpoles  (Sanders  1970, 
FROGLOG  1993).  Other  negative  effects 
of  commonly  used  pesticides  and 
herbicides  on  amphibians  include 
delayed  metamorphosis,  paralysis, 
reduced  growth  rates,  and  mortaUty 
(Bishop  1992).  Herbicides  may  also  alter 
the  density  and  species  composition  of 
vegetation  surroimding  a  breeding  site 
and  reduce  the  number  of  potential  sites 
for  egg  deposition,  larval  development, 
or  shelter  for  migrating  salamanders. 
Long-lasting  c&oughts  or  fr^uent 
floods  mayamct  local  flatwoods 
salamander  populations.  Although  these 
are  natural  processes,  other  threats,  such 
as  habitat  fiagmentation  and  habitat 
degradation,  may  stress  a  population  to 
the  point  that  it  cannot  recover  or 
recolonize  other  sites. 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  this  species 
in  determining  to  make  this  nde  final. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  the  flatwoods 
salamander  as  threatened.  Activities 
associated  vrith  conversion  of  forests  to 
agriculture  and  luhan  development, 
silvicultural  practices,  and  the 
disruption  of  natural  fire  cycles  have 
contributed  to  significanUy  reducing  the 
range  and  habitat  of  this  species. 
Remaining  populations  are  vulnerabliB 
as  suitable  habitat  continues  to  be  lost 
or  degraded  by  these  activities.  While 
not  in  immediate  danger  of  extinction, 
the  flatwoods  salamander  is  likely  to 
become  an  endangered  species  in  the 
foreseeable  future  if  the  present  trend 
continues. 

Critical  Hdtitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  Usted  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (1)  essential  to  the  conservation 
i.f  the  species  and  (II)  that  may  require 
special  management  consideration  or 
protection;  and  (ii)  specific  areas 
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outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  imder  the  Act  is  no  longer 
necessary. 

Section  4(a)(3}  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(i)  The  species  is  threatened  by  taking 
or  other  activity  and  the  identification 
of  critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species  or  (ii)  Such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  We  find  that  designation 
of  critical  habitat  is  not  prudent  for  the 
flatwoods  salamander. 

Critical  habitat  designation,  by 
definition,  directly  affects  only  Federal 
agency  actions.  Activities  that  might 
affect  the  flatwoods  salamander  on 
Federal  lands  include  forestry 
management,  military  activities,  and 
Federal  actions  that  would  impact  the 
hydrology  of  the  wetlands  used  by  the 
flatwoods  salamander  for  reproduction. 
Such  activities  would  be  subject  to 
review  imder  section  7(a)(2)  of  the  Act, 
whether  or  not  critical  habitat  was 
designated. 

Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not. 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  Common  to  definitions  of  the 
"jeopardy"  and  "adverse  modification" 
standards  is  an  appreciable  detrimental 
effect  on  both  survival  and  recovery  of 
the  species.  We  believe  that  any 
significant  adverse  modification  or 
destruction  of  flatwoods  salamander 
habitat,  to  the  extent  that  survival  and 
recovery  are  appreciably  diminished, 
would  likely  jeopardize  this  species' 
continued  existence.  Therefore,  habitat 
protection  from  Federal  actions  can  be 
accomplished  for  the  flatwoods 
salamander  through  application  of  the 
section  7  jeopardy  standard.  We  are 
currently  working  with  the  appropriate 
Federal  land  managing  agencies  to 
identify,  protect,  and  manage  flatwoods 
salamander  habitat. 

Federal  permit  issuance  on  private 
lands  would  also  be  subject  to  review; 


however,  the  primary  activities  affecting 
habitat  for  the  flatwoods  salamander  on 
private  lands  are  silvicultuial,  and  are 
not  subject  to  the  Federal  review 
process  imder  section  7.  However,, 
activities  that  may  result  in  a  taking  of 
the  flatwoods  salamander  that  are  not 
already  authorized  by  a  Federal  agency 
under  section  7,  do  require 
authorization  under  section  10  of  the 
Act.  Section  10(a)(1)(B)  authorizes  us  to 
issue  permits  for  take  of  listed  species 
incidental  to  otherwise  lawful  activities 
such  as  agriculture,  fbresty,  and  urban 
development.  A  habitat  conservation 
plan  that  is  submitted  by  the  applicant 
as  part  of  the  permit  application  would 
identify  measures  to  be  taken  to 
conserve  the  species.  We  must  also 
ensure,  under  section.  7  of  the  Act,  that 
the  issuance  of  an  incidental  permit  will 
not  jeopardize  the  continued  existence 
of  the  listed  species.  Thus,  habitat 
protection  on  private  lands  may  be 
accomplished  through  section  10  of  the 
Act. 

On  private  lands,  industrial  timber 
landowners  are  cooperating  with  us  to 
conduct  surveys  for  the  flatwoods 
salamander  and  to  develop  management 
strategies  to  protect  its  habitat.  We  will 
continue  to  coordinate  with  State  and 
Federal  agencies,  as  well  as  private 
property  owners  and  other  affected 
parties  through  the  recovery  process  to 
manage  habitat  for  the  flatwoods 
salamander.  ^, 

We  believe  that  any  potential  benefits 
to  critical  habitat  designation  are 
outweighed  by  additional  threats  to  the 
species  that  would  result  from  such 
designation.  Collecting  for  scientific  and 
recreational  purposes  is  a  potential 
threat  to  the  survival  of  the  flatwoods 
salamander  (see  factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section).  Flatwoods 
salamanders  are  a  rare  and  attractive 
species,  and  these  characteristics  make 
them  potentially  valuable  in  the  pet 
trade.  The  collection  of  amphibians  and 
reptiles  for  the  pet  trade  has  increased 
in  recent  years.  For  example,  all  box 
turtles  have  been  placed  on  Appendix  TL 
of  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  due  to  the  increased 
commercialization  of  these  species. 
Collection  of  amphibians  and  reptiles 
for  personal  use  and  the  pet  trade  is 
common  in  the  vicinity  of  the  most 
viable  flatwoods  salamander 
populations  (K.  Enge,  Florida  Game  and 
Fresh  Water  Fish  Commission,  pers. 
comm.  1997).  Permits  are  required  for 
commercial  collecting;  however, 
collection  regulations  are  difficult  to 
monitor  and  enforce.  Flatwoods 
salamanders  concentrate  for  breeding 


and  reproduction  aroimd  breeding 
ponds,  where  they  are  most  vulnerable 
to  collecting.  Publication  of  specific 
localities  of  breeding  ponds  would  be 
required  in  the  critical  habitat 
designation  process  in  order  to  obtain 
the  notification  benefit  provided  by 
such  designation.  The  publication  of 
breeding  pond  sites  would  increase  the 
flatwoods  salamander's  level  of 
vulnerability  to  illegal  collecting. 
Based  on  the  above  analysis,  we 
conclude  that  critical  habitat 
designation  would  provide  little 
additional  benefit  for  the  flatwoods 
salamander,  beyond  that  which  would 
result  fitim  listing  under  the  Act.  We 
also  conclude  that  an  increased  level  of 
vulnerability  to  collecting  woiild  offset 
any  potential  benefit  from  such  a 
designation. 

AvailaUe  CcMoservation  Measures 

Conservation  meas\ires  provided  to 
species  listed  as  endangered  or 
threatened  imder  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated. 
Regulations  implementing  this 
intraagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  part  402. 
Section  7(a)(4)  requires  Federal  agencies 
to  confer  informally  with  us  on  any 
action  that  is  likely  to  jeopardize  the 
continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  the  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  us. 

The  flatwoods  salamander  occurs  on 
Federal  lands  administered  by  die 
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Department  of  Defense,  Fish  and 
Wildlife  Service,  and  U.S.  Forest 
Service.  These  land  management 
agencies  would  be  required  to  evaluate 
the  potential  adverse  impacts  to  the 
flatwoods  salamander  from  their 
activities.  Federal  activities  that  could 
affect  the  flatviroods  salamander  through 
destruction  or  modification  of  suitable 
habitat  include,  but  are  not  limited  to, 
forest  management,  military  operations, 
and  road  construction.  Other  Federal 
agencies  that  may  be  involved  in 
authorizing,  funding,  or  permitting 
activities  that  may  affect  the  flatwoods 
salamander  include  the  Army  Corps  of 
Engineers,  due  to  their  review  of  dredge 
and  fill  of  isolated  wetlands  under 
section  404  of  the  Clean  Water  Act, 
nationwide  permit  26;  the  Federal 
Energy  Regulatory  Commission,  due  to 
their  oversight  of  gas  pipeline  and 
power  line  rights-of-way;  and  the 
Federal  Highway  Administration,  when 
Federal  funds  are  involved  in  road 
construction.  We  have  resolved  nearly 
all  section  7  consultations  to  protect  the 
species  and  meet  the  project  objectives. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  wildufe.  The 
prohibitions,  codified  at  50  CFR  17.31 
for  threatened  wildlife,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(includes  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  or 
collect;  or  to  attempt  any  of  these), 
import,  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  is  also  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  v«ldlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

We  may  issue  permits  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  wildlife  species 
under  certain  circumstances. 
Regvdations  governing  permits  are 
codified  at  50  CFR  17.32  for  threatened 
species.  You  may  obtain  permits  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/ or  for  incidental  take  in  connection 
with  otherwise  lawful  activities.  For 
threatened  species,  you  may  also  obtain 
permits  for  zoological  exhibition, 
educational  piuposes,  or  special 
purposes  consistent  with  the  purposes 
of  the  Act. 

It  is  our  policy,  published  in  the 
Federal  Register  on  July  1, 1994  (59  FR 
34272),  to  identify,  to  the  maximum 
extent  practicable  at  the  time  a  species 


is  listed,  those  activities  that  are  or  are 
not  likely  to  constitute  a  violation  of 
section  9  of  the  Act  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effects  of  the  listing  on  proposed 
and  ongoing  activities  within  a  species' 
range.  We  believe  that,  based  upon  the 
best  available  information,  the  following 
actions  are  not  likely  to  result  in  a 
violation  of  section  9,  provided  these 
activities  are  carried  out  in  accordance 
vsrith  existing  regulations  and  permit 
requirements: 

(1)  Possession  of  legally  acquired 
flatwoods  salamanders; 

(2)  Lawful  himting  activities; 

(3)  Lavrful  burning  of  habitat  where 
the  flatwoods  salamander  is  known  to 
occur,  including  winter  burning; 

(4)  Federally  approved  projects  that 
involve  activities  such  as  discharge  of 
fill  material,  draining,  ditching,  tiling, 
bedding,  diversion  or  alteration  of 
surface  or  ground  water  flow  into  or  out 
of  a  wetland  (i.e.,  due  to  roads, 
impoundments,  "discharge  pipes,  etc.), 
when  you  conduct  the  activity  in 
accordance  with  any  reasonable  and 
prudent  measures  given  by  the  Service 
in  accordance  with  section  7  of  the  Act; 

(5)  Conversion  of  pine  flatwoods 
habitat  where  the  flatwoods  salamander 
does  not  occur; 

(6)  Timber  harvesting  in  pine 
flatwoods  habitat  within  a  450-m 
(1.476-ft)  radius  bufier  zone 
surrounding  a  known  flatwoods 
salamander  breeding  pond,  in 
accordance  with  the  following 
guidelines: 

(a)  Use  selective  harvest,  only  during 
dry  periods  and  at  a  minimum  of  10- 
year  intervals,  within  an  inner  primary 
zone  extending  164  m  (538  ft)  out  from 
the  edge  of  the  breeding  pond.  Maintain 
a  basal  area  of  4.2  to  4.7  square  meters 
(sq  m)  per  ha  (45  to  50  square  feet  (sq 
ft)  per  ac)  in  the  primary  zone. 

(d)  Use  a  mix  of  clear-cutting  and 
selective  harvest,  only  during  dry 
periods  and  at  a  minimum  of  10-year 
intervals,  in  an  outer  secondary  zone 
extending  from  164  m  (538  ft)  to  450  m 
(1,476  ft)  out  from  the  edge  of  the 
breeding  pond.  Clear-cut  up  to  25 
percent  of  this  secondary  zone  at  any 
given  time,  as  long  as  you  maintain  75 
percent  of  the  secondary  zone  in  pine 
flatwoods  habitat  at  a  basal  area  of  4.2 
to  4.7  sq  m  per  ha  (45  to  50  sq  ft  per 
ac).  Do  not  separate  the  primary  and 
secondary  zone  from  each  other  by 
cleared  or  inappropriate  habitat  (e.g., 
non-pine  flatwoods  habitat  such  as 
agricultxire,  luban  development  or  other 
forest  types). 

(c)  Minimize  skid  trails  and  their 
e^BCts  through  the  use  of  prescription 
planning  and  techniques  such  as  pallets 


and  bridges.  Locate  skid  trails  parallel 
to,  rather  than  perpendicular  to,  the 
wetland  edge  to  reduce  alterations  in 
wetiand  hydrology.  Locate  all  log 
landings  outside  die  primary  and 
secondary  zones. 

(d)  Keep  soil  disturbance  to  a 
ipinimiim.  Do  not  conduct  intensive 
mechanical  site  preparation  (i.e.,  root- 
raking,  discing,  stumping,  bedding)  or 
any  other  actions  that  cause  significant 
soil  disturbance. 

(e)  Prescribed  fire  shoidd  be  the 
preferred  method  for  site  preparation 
and  control  of  woody  vegetation.  Limit 
herbicide  use  to  manual  application, 
following  BMPs,  when  fire  cannot  be 
employed. 

(7)  Timber  harvesting  (including 
clear-cutting)  in  pine  flatwoods  habitat 
where  the  flatwoods  salamander  does 
not  occiu  or  outside  the  450-m  (1,476- 
ft)  bufier  zone  described  above;  and 

(8)  Bait  harvesting  for  crayfish  in 
ephemeral  ponds. 

We  believe  the  following  activities 
would  be  likely  to  result  in  a  violation 
of  section  9;  however,  possible 
violations  are  not  limited  to  these 
actions  alone: 

(1)  Unauthorized  collecting,  handling, 
or  harassing  of  individual  flatwoods 
salamanders; 

(2)  Possessing,  selling,  transporting,  or 
shipping  illegally  taken  flatwoods 
salamanders; 

(3)  Unauthorized  destruction  or 
alteration  of  wetlands  used  as  breeding 
sites  by  flatwoods  salamanders.  These 
actions  would  include  discharge  of  fill 
material,  draining,  ditching,  tiling, 
bedding,  clear-cutting  within  the 
wetiand,  diversion  or  alteration  of 
siufece  or  ground  water  flow  into  or  out 
of  a  wetiand  (i.e.,  due  to  roads, 
impoundments,  discharge  pipes,  etc.), 
and  operation  of  any  vehicles  within  the 
wetiand; 

(4)  Discharge  cr  dumping  of  toxic 
chemicals,  silt,  or  other  pollutants  (i.e., 
sewage,  oil,  and  gasoline)  into  isolated 
wetiands  or  upland  habitats  supporting 
the  species;  and 

(5)  Unlawful  destruction  or  alteration 
of  suitable  pine  flatwoods  habitat  within 
a  450-m  (1,476-ft)  radius  surrounding  a 
known  flatwoods  salamander  breeding 
pond.  These  actions  would  include,  but 
are  not  limited  to,  conversion  of  habitat 
to  agricultural  or  urban  use,  or  ditching 
and  draining  a  site. 

(6)  Use  of  pesticides  or  herbicides  in 
violation  of  label  restrictions. 

We  will  review  other  activities  not 
identified  above  on  a  case-by-case  basis 
to  determine  whether  they  may  be  likely 
to  result  in  a  violation  of  section  9  of  the 
Act.  We  do  not  consider  these  lists  to  be 
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exhaustive  and  provide  them  as 
infonnation  to  the  public. 

You  should  direct  questions  regarding 
whether  specific  activities  may 
constitute  a  futiue  violation  of  section  9 
to  the  Field  Supervisor  of  the  Service's 
Jackson  Field  Office  (see  ADDRESSES 
section).  You  may  request  copies  of  the 
regulations  regarding  listed  wildlife 
from  and  address  questions  about 
prohibitions  and  permits  to  the  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Blvd.,  Suite  200,  Atlanta,  Georgia  30345, 
or  telephone  404/679-7313;  facsinCule 
404/679-7081. 

Section  10(a)(1)(B)  authorizes  us  to 
issue  permits  for  the  taking  of  listed 
species  incidental  to  otherwise  lawful 
activities  such  as  agricultiire,  forestry, 
and  urban  development.  A  habitat 
conservation  plan  (HCP)  identifying 
conservation  measures  that  the 
permittee  agrees  to  implement  to 
conserve  the  species,  is  a  requirement  to 
obtaining  this  permit.  A  key  element  of 
our  review  of  a  HCP  is  a  determination 
of  the  plan's  effect  upon  the  long-term 
conservation  of  the  species.  We  would 
approve  a  HCP  and  issue  a  section 
10(a)(1)(B)  permit  if  the  plan  provides 
for  minimization  and  mitigation  of  the 
impacts  of  the  taking  and  for  not 
appreciably  reducing  the  likelihood  of 
the  survival  and  recovery  of  that  species 
in  the  wild. 


National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  our 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information,  unless  it  displays  a 
currently  valid  control  number.  For 
additional  information  concerning 
permit  and  associated  requirements  for 
threatened  species,  see  50  CFR  17.32. 

References  Qted 

You  may  request  a  complete  list  of  all 
references  cited  herein,  as  well  as 
others,  from  the  Jackson  Field  Office 
(see  ADDRESSES  section). 


Author 

The  primary  author  of  this  final  rule 
is  Linda  V.  LaClaire,  Jackson  Field 
Office  (see  ADDRESSES  section)  (601/ 
965-4900,  ext.  26). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  as  follows: 

PART17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  section  17.11(h)  by  adding 
the  following,  in  alphabetical  order 
under  AMPHIBL\NS,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§  17.1 1    Endangered  and  threatened 
wUdHfe. 


(h) 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status      When  listed 


Critical  habi- 
tat 


Special 
rules 


Amphibians 


Salamander, 
flatwoods. , 


Ambystoma 
dngulatum. 


U.S.A.  (AL. 
FL.GA,SC). 


Entire  T 


656 


NA 


NA 


Dated:  March  18, 1999. 
Jamie  Rappaport  Qark, 

Director,  Fish  and  Wildlife  Service. 

(FR  Doc.  99-7942  Filed  3-31-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart648 

[Docket  No.  990324080-9080-01;  I.D. 
031599D] 

RIN  0648-AM10 

Rslieries  of  ttie  Norttieaetam  United 
States;  Northeast  Multispecies 
Fishery;  Framework  Adjustment  28 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Final  rule. 


summary:  NMFS  issues  this  final  rule  to 
implement  measures  contained  in 
Framework  28  of  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP).  This  final  rule  allows  the  use,  at 
specified  times,  of  gillnets  in  areas 
otherwise  closed  to  gillnet  gear, 
provided  they  are  equipped  with 
pingers;  removes  the  pinger 
specifications  currently  contained  in  the 
regulations  and  references  the  pinger 
specifications  foimd  in  the  Harbor 
Porpoise  Take  Reduction  Plan  (HPTRP); 
extends  the  Cape  Cod  South  and 
Massachusetts  Bay  Closiu^  Areas 
(March  l-March  30)  to  December  1- 
May  31;  modifies  the  Mid-Coast  Closure 
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Area  coordinates  in  the  regulations  to 
comport  with  those  specified  in  the 
HPTRP;  and  replaces  the  framework 
adjustment  procedure  requiring  the  New 
England  Fishery  Management  Coimcil's 
(Ck)uncil's)  Harbor  Porpoise  Review 
Team  to  annually  review  harbor 
porpoise  mortaUty  goals  with  a 
procedure  using  die  infonnation  and 
recommendations  provided  by  the 
HPTRP's  Harbor  Porpoise  Take 
Reduction  Team.  The  intent  of  this 
action  is  to  make  the  regulations  to 
protect  harbor  porpoise  in  the  Northeast 
multispecies  fishery,  issued  imder  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  consistent, 
to  the  extent  allowed  by  the  Magnuson- 
Stevens  Act,  with  the  HPTRP  and  the 
regulations  issued  imder  the  authority 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  to  implement  the  HPTRP. 
DATES:  Effective  March  29, 1999. 
ADDRESSES:  Copies  of  Amendment  7  to 
die  FMP,  its  regulatory  impact  review 
(RIR),  and  the  final  regulatory  flexibility 
analysis  contained  within  the  RIR,  its 
final  supplemental  environmental 
impact  statement,  and  Framework 
Adjustment  28  dociunents  are  available 
on  request  from  Paul  J.  Howard. 
Executive  Director,  New  England 
Fishery  Management  Coundl,  5 
Broadway,  Saugus,  MA  01906-1097. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Gouveia.  Fishery  Management 
Specialist,  978-281-9280. 
SUPPLEIIENTARY  INFORMATION: 
Framework  Adjustment  28  was 
developed  by  the  Coxmcil  to  make  the 
regulations  to  protect  harbor  porpoise  in 
the  Northeast  multispecies  fishery, 
issued  imder  the  authority  of  the 
Magnuson-Stevens  Act,  consistent,  to 
the  extent  allowed  by  the  Magnuson- 
Stevens  Act,  widi  die  HPTRP  and  die 
regulations  issued  imder  the  authority 
of  die  MMPA  to  implement  die  HPTRP. 
The  1994  amendments  to  the  MMPA 
require  the  preparation  and 
implementation  of  take  reduction  plans 
for  strategic  marine  mammal  stocks  that 
interact  with  Category  I  or  11  fisheries. 
A  fishery  is  designated  by  NMFS  as  a 
Category  I  fishery  if  it  has  frequent 
incidental  mortality  and  serious  injury 
of  marine  mammals  while  a  fishery  is 
designated  by  NMFS  as  a  Category  n 
fishery  if  it  has  occasional  serious 
injuries  and  mortalities  of  marine 
mammals.  Based  on  harbor  porpoise 
bycatch  information  contained  in  the 
marine  mammal  stock  assessment 
reports,  the  Northeast  multispecies  sink 
gillnet  fishery  was  classified  as  a 
Category  I  fishery  and  the  Mid-Atiantic 


coastal  gillnet  fishery  was  classified  as 
a  Category  II  fishe^. 

In  response  to  K^MPA  mandates,  on 
December  2,  1998  (63  FR  66464),  NMFS 
issued  regulations  implementing  the 
HPTRP.  The  HPTRP  contains  measures 
to  reduce  harbor  porpoise  takes  in  the 
Gulf  of  Maine  Northeast  multispecies 
gillnet  fishery  and  the  Mid-Atiantic 
coastal  gillnet  fishery.  Regulations 
issued  under  the  audiority  of  the 
Magnuson-Stevens  Act  to  implement 
the  FMP  also  contain  measures  to 
achieve  harbor  porpoise  mortality 
reduction  goals.  However,  some  of  the 
FMP  implementing  regulations  are 
inconsistent  with  the  HPTRP  and  the 
regulations  issued  to  implement  the 
HPTRP.  This  action  would  eliminate  the 
inconsistencies  in  the  Magnuson- 
Stevens  Act  FMP  implementing 
r^ulations,  to  the  extent  allowed  by  the 
Magnuson-Stevens  Act,  by  allowing  the 
use,  at  specified  times,  of  gillnets  in 
areas  currentiy  closed  to  gillnet  gear, 
provided  they  are  equipped  with 
pingers;  removing  the  pinger 
specifications  currentiy  contained  in  the 
regulations  and  referencing  the  pinger 
specifications  found  in  the  HPTRP; 
extending  the  Cape  Cod  South  and 
Massachusetts  Bay  Closure  Areas 
(March  1-March  30)  to  December  1- 
May  31;  modifying  the  Mid-Coast 
Closure  Area  coordinates  in  the 
regulations  to  comport  with  those 
specified  in  the  HPTRP;  and  replacing 
the  framework  adjustment  procedure 
requiring  the  Council's  Harbor  Porpoise 
Review  Team  to  annually  review  harbor 
porpoise  mortality  goals  with  a 
procedure  using  the  infonnation  and 
recommendations  provided  by  the 
HPTRP's  Harbor  Porpoise  Take  Review 
Team.  Because  of  the  limitations  of 
NMFS  authority  in  regulating  fishing 
vessels  without  Federal  permits  that  fish 
exclusively  in  state  waters,  the 
multispecies  regulations  cannot  mirror 
state  regulations  on  fishing  activity  as 
specified  in  die  HPTRP  and  HPTRP 
implementing  regulations. 

Abbreviated  Rulemaking 

NMFS  is  making  these  revisions  to  the 
regulations  under  the  framework 
abbreviated  rulemaking  procedure 
codified  at  50  CFR  part  648.  subpart  F. 
This  procedure  requires  the  CouncU, 
when  making  specifically  allowed 
adjustments  to  the  regulations,  to 
develop  and  analyze  the  actions  over 
the  span  of  at  least  two  Council 
meetings.  The  Council  must  provide  the 
public  with  advance  notice  of  both  the 
proposals  and  the  analysis,  and  with  an 
opportunity  to  comment  on  them  prior 
to  and  at  a  second  Council  meeting. 
Upon  review  of  the  analysis  and  public 


comment,  the  Council  may  recommend 
to  the  Administrator,  Northeast  Region, 
NMFS,  that  the  measures  be  published 
as  a  final  rule  if  certain  conditions  are 
met.  NMFS  may  publish  the  measures 
as  a  final  rule,  or  as  a  proposed  rule  if 
additional  public  comment  is  necessary. 

The  pubuc  was  provided  the 
opportunity  to  comment  on  the 
management  measures  contained  in 
Framework  28  at  the  Council's  January 
28, 1999.  and  February  24, 1999, 
meetings.  Documents  summarizing  the 
CouncU's  proposed  action  and  the 
analysis  of  biological  and  economic 
impacts  of  this  and  alternative  actions 
were  available  for  public  review  one 
week  prior  to  the  final  February  24, 
1999,  meeting,  as  is  required  under  the 
framework  adjustment  procedures. 
Written  comments  could  be  submitted 
up  to  and  during  that  meeting.  No 
comments  were  received. 

Classification 

This  rule  makes  the  regulations 
protecting  harbor  porpoise  in  the 
Northeast  multispecies  fishery  in  the 
FMP  implementing  regulations 
consistent,  to  the  extent  allowed  by  the 
Magnuson-Stevens  Act,  with  the  HPTRP 
and  the  regulations  implementing  the 
HPTRP.  Notice  and  opportunity  for 
public  comment  were  provided  to 
discuss  the  management  measures 
implemented  by  this  final  rule.  In 
addition,  this  firamework  needs  to  be 
filed  widi  the  Office  of  the  Federal 
Register  as  soon  as  possible  in  order  to 
allow  gillnet  vessels  to  fish  in  the  Mid- 
Coast  Closure  Area,  as  allowed  under 
the  HPTRP.  Therefore,  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  for  good  cause,  under  5 
U.S.C.  553(b)(B),  that  additional  prior 
notice  and  additional  opportimity  for 
public  comment  are  unnecessary  and 
contrary  to  the  public  interest. 

Because  Framework  Adjustment  28 
relieves  more  stringent  measures  by 
providing  industry  the  opportunity  to 
fish  with  gillnet  gear  equipped  with 
pingers  in  areas  cunently  closed  to 
giUnet  gear,  under  5  U.S.C.  553(d)(1),  it 
is  not  subject  to  a  30-day  delay  in 
effectiveness. 

Because  prior  notice  and  an 
opportunity  for  public  comment  are  not 
required  to  be  provided  for  this  rule  by 
5  U.S.C.  553,  or  by  any  other  law.  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable.  A  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
was  prepared  as  part  of  the  referenced 
Environmental  Assessment  for  the 
HPTRP.  Although  the  FRFA  indicates 
that  the  HPTRP  is  sipiificant  because  of 

the  increased  operating  costs  caused  by 
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the  HPTRP,  this  analysis  is  not 
applicable  to  this  framework  action. 
This  action  merely  results  in 
eliminating  a  more  stringent  measure  in 
order  to  achieve  consistency  with  the 
HPTRP. 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  29,  1999. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.14,  paragraphs  (a)(90)  and 
(c)(10)  are  revised  to  read  as  follows: 

§648.14    Prohibitions. 

(a)  *  *  * 

(90)  Use.  set,  haul  back,  fish  with,  fail 
to  remove,  or  possess  on  board  a  vessel, 
unless  stowed  in  accordance  with 
§  648.81(e)(4).  sink  gillnets  and  other 
gillnet  gear  capable  of  catching 
multispecies,  with  the  exception  of 
pelagic  gillnets  (conforming  to  all 
requirements  for  the  use  of  such  gillnets 
in  §  648.81(f)(2)(ii))  or  gillnet  gear 
equipped  with  pingers  (as  described  in 
§  229.33(b)  of  this  title),  in  the  areas  and 
for  the  times  specified  in  §  648.87  (a) 
and  (b),  except  as  provided  in 
§648.81(f)(2)(u)  and  §648.87  (a)  and  (b), 
or  imless  otherwise  authorized  in 
writing  by  the  Regional  Administrator. 
•        »        »        »        * 

(c)  •  *  * 

(10)  Enter,  fail  to  remove  sink  gillnets 
and  other  gillnet  gear  capable  of 
catching  multispecies  from,  or  be  in  the 
areas,  and  for  the  times,  described  in 
§  648.87  (a)  and  (b),  except  as  provided 
in  §  648.81(d),  and  (f)(2),  and  in 
§648.87(a)(l)(ii),  (a)(2)(ii),  and  (a)(3)(ii). 
***** 

3.  In  §  648.87,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§648.87    Giilnet  requirements  to  reduce  or 
prevent  marine  mammal  takes. 

(a)  Areas  closed  to  gillnet  gear  capable 
of  catching  multispecies  to  reduce 
harbor  porpoise  takes.  Section  648.81(f) 
sets  forth  a  closed  area  restriction  to 
reduce  the  take  of  harbor  porpoise 


consistent  with  the  harbor  porpoise 
mortality  reduction  goals.  Further,  all 
persons  owning  or  operating  vessels  in 
the  EEZ  portion  of  the  areas  and  times 
specified  in  paragraphs  (a)(1),  (a)(2),  and 
(a)(3)  of  this  section  must  remove  all  of 
their  sink  gillnets  and  other  gillnet  gear 
capable  of  catching  multispecies,  with 
the  exception  of  pelagic  giUnets 
(conforming  to  all  requirements  for  the 
use  of  such  gillnets  in  §  648.81  (f)(2)(ii)) 
or  gillnet  gear  equipped  with  pingers  (as 
described  in  §  229.33(b)  of  this  title), 
and  may  not  use,  set,  haul  back,  fish 
with,  or  possess  on  board,  unless 
stowed  in  accordance  with  the 
requirements  of  §  648.81(e)(4),  sink 
gillnets  and  other  gillnet  gear  capable  of 
catching  multispecies,  with  the 
exception  of  pelagic  gillnets 
(conforming  to  all  requirements  for  the 
use  of  such  gillnets  in  §  648.81  (f)(2)(ii)) 
or  gillnet  gear  equipped  with  pingers  (as 
described  in  §  229.33(b)  of  this  title)  in 
the  EEZ  portion  of  the  areas  and  for  the 
times  specified  in  paragraphs  (a)(l}, 
(a)(2),  and  (a)(3)  of  this  section.  Also,  all 
persons  owning  or  operating  vessels 
issued  a  limited  access  multispecies 
permit  must  remove  all  of  their  sink 
gillnets  and  other  gillnet  gear  capable  of 
catching  multispecies,  with  the 
exception  of  pelagic  gillnets 
(conforming  to  all  requirements  for  the 
use  of  such  gilhiets  in  §  648.81(f)(2)(ii)) 
or  gillnet  gear  equipped  with  pingers  (as 
described  in  §  229.33(b)  of  this  title), 
fi-om  the  areas  and  for  the  times 
specified  in  paragraphs  (a)(1),  (a)(2),  and 
(a)(3)  of  this  section,  and,  may  not  use, 
set,  haul  back,  fish  with,  or  possess  on 
board,  unless  stowed  in  accordance 
with  the  requirements  of  §  648.81(e)(4), 
sink  gillnets  and  other  gillnet  gear 
capable  of  catching  multispecies,  with 
the  exception  of  pelagic  gillnets 
(conforming  to  all  requirements  for  the 
use  of  such  gillnets  in  §  648.81(f)(2)(ii)) 
or  gillnet  gear  equipped  with  pingers  (as 
described  in  §  229.33(b)  of  this  title)  in 
the  areas  and  for  the  times  specified  in 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of 
this  section. 

(1)  Mid-coast  Closure  Area,  (i)  From 
September  15  through  May  31  of  each 
fishing  year,  the  restrictions  and 
requirements  specified  in  paragraph  (a) 
of  this  section  apply  to  the  Mid-coast 
Closiue  Area  (copies  of  a  chart  depicting 
this  area  are  available  from  the  Regional 
Administrator  upon  request),  except  as 
provided  in  paragraph  (a)(l)(ii)  of  this 
section,  which  is  the  area  bounded  by 
straight  lines  connecting  the  following 
points  in  the  order  stated. 


Mid-Coast  Closure  Area 


Point 

N.  latitude 

W.  longttucte 

MCI  

42°30' 

70°15' 

MC2  

42'>30' 

MC3 

42''40' 

70M5' 

MC4  

42°40' 

70°00' 

MC5  

43°00' 

70°00' 

MC6  

43»00' 

69°30' 

MC7  

43030' 

69030' 

MC8 „. 

43''30' 

69°00' 

MC9  

(=) 

69°00' 

^  Massachusetts  shoreline. 
2  Maine  shoreline. 

(ii)  Vessels  subject  to  the  restrictions 
and  regulations  specified  in  paragraph 
(a)  of  this  section  may  fish  in  the  Mid- 
coast  Closure  Area,  as  defined  under 
paragraph  (a)(l)(i)  of  this  section,  from 
September  15  through  May  31  of  each 
fishing  year,  provided  that  pingers  are 
used  in  accordance  with  the 
requirements  found  at  §  229.33(b)  of  this 
title. 

(2)  Cape  Cod  South  Qosure  Area,  (i) 
From  December  1  through  May  31  of 
each  fishing  year,  the  restrictions  and 
requirements  specified  in  peiragraph  (a) 
of  this  section  apply  to  the  Cape  Cod 
South  Closure  Area  (copies  of  a  chart 
depicting  this  area  are  available  from 
the  Regional  Administrator  upon 
request),  except  as  provided  in 
paragraph  (a)(2)(ii)  of  this  section, 
which  is  the  area  bounded  by  straight 
lines  coimecting  the  following  points  in 
the  order  stated. 

Cape  Cod  South  Closure  Area 


Point 

N.  latitude 

W.  longitude 

CCSI  

CCS2 

CCS3 

CCS4 

V) 

40"'40' 
40"'40' 
(^) 

71  "45' 
71  "45' 
70°30' 
70°30' 

1  RI  Shoreline. 

2  MA  Shoreline. 

(ii)  Vessels  subject  to  the  restrictions 
and  regulations  specified  in  paragraph 
(a)  of  this  section  may  fish  in  the  Cape 
Cod  South  Closure  Area,  as  defined 
under  paragraph  (a)(2)(i)  of  this  section, 
from  December  1  throu^  the  last  day  of 
February  and  April  1  through  May  31  of 
each  fishing  year,  provided  that  pingers 
are  used  in  accordance  with  the 
requirements  found  at  §  229.33(b)  of  this 
title. 

(3)  Massachusetts  Bay  Closure  Area. 
(i)  From  December  1  through  May  31  of 
each  fishing  year,  the  restrictions  and 
requirements  specified  in  paragraph  (a) 
of  this  section  apply  to  the 
Massachusetts  Bay  Closure  Area  (copies 
of  a  chart  depicting  this  area  are 
available  from  the  Regional 
Administrator  upon  request),  except  as 
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provided  in  paragraph  (a)(3)(ii)  of  this 
section,  which  is  the  area  bounded  by 
straight  lines  connecting  the  following 
points  in  the  order  stated. 

Massachusetts  Bay  Closure  Area 


^  Massachusetts  shoreline. 
2  Cape  Cod  shoreline. 

(ii)  Vessels  subject  to  the  restrictions 
and  regulations  specified  in  paragraph 
(a)  of  ti^s  section  may  fish  in  the 
Massachusetts  Bay  Closiue  Area,  as 
defined  under  paragraph  (a)(3)(i)  of  this 
section,  from  December  1  through  the 
last  day  of  February  and  April  1  through 
May  31  of  each  fishing  year,  provided 


that  pingers  are  used  in  accordance  with 
the  requirements  found  at  §  229.33(b)  of 
this  tide. 

»        *        *        *        * 

(c)  Framewoik  adjustment.  (1)  The 
Harbor  Porpoise  Take  Reduction  Team 
will  provide  the  NEFMC  with  the  best 
available  information  on  the  status  of 
Gulf  of  Maine  harbor  porpoise, 
including  estimates  of  abundance  and 
estimates  of  bycatch  in  the  sink  gillnet 
fishery. 

(2)  After  receiving  and  reviewing  the 
Harbor  Porpoise  Take  Review  Team's 
findings  and  recommendations,  the 
NEFMC  shall  determine  whether 
adjustments  or  additional  management 
measines  are  necessary  to  avoid 
inconsistencies  with  the  Harbor 
Porpoise  Take  Reduction  Plan.  If  the 
NEFMC  determines  that  adjustments  or 
additional  management  measiues  are 
necessary,  it  shall  develop  and  analyze 
appropriate  management  actions  over 
the  span  of  at  least  two  NEFMC 
meetings. 


(3)  The  NEFMC  shall  provide  the 
public  with  advance  notice  of  the 
availabiUty  of  the  proposals,  appropriate 
rationale,  economic  and  biological 
analyses,  and  opportunity  to  comment 
on  them  prior  to  and  at  the  second 
NEFMC  meeting.  The  NEFMC's 
recommendation  on  adjustments  or 
additions  to  management  measures 
must  come  hom  one  or  more  of  the 
categories  specified  under 

§  648.90(b)(1). 

(4)  If  the  NEFMC  recommends  that 
the  management  measures  should  be 
issued  as  a  final  rule,  the  NEFMC  must 
consider  at  least  the  factors  specified  in 
§  648.90(b)(2). 

(5)  The  Regional  Administrator  may 
accept,  reject,  or  with  NEFMC  approval, 
modify  the  NEFMC's  recommendation, 
including  the  NEFMC's 
recommendation  to  issue  a  final  rule,  as 
specified  under  §  648.90(b)(3). 

[FR  Doc.  99-6049  Filed  3-29-99;  3:08  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  tf)ese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  maldng  prior  to  the  adoption  of  the  final 
rules. 


SMALL  BUSINESS  ADMNiSTRATlON 

13  CFR  Part  121 

Small  Businesa  Sba  Standarda; 
Raqueat  for  Commenta 

AGENCY:  Small  Business  Administration. 
ACTKM:  Request  for  comments. 

summary:  The  Small  Business 
Administration  (SBA)  is  requesting 
public  comment  on  the  definition 
"Manufacturer,"  which  appears  in 
SBA's  regulations  on  small  business  size 
standards,  as  it  applies  to  the  computer 
industry.  Because  some  in  the  computer 
industry  have  interpreted  this  definition 
too  broadly,  SBA's  Nonmanufacturer 
Rule  may  have  been  applied 
inappropriately.  The  Nonmanufactiu«r 
Rule  is  intended  to  provide  assurance 
that  agency  contract  awards  are  directed 
solely  for  the  purpose  of  assisting  and 
developing  small  business 
manufacturers.  In  order  to  provide  more 
precise  guidance  on  the  application  of 
the  Nonmanufacturer  Rule,  SBA,  in 
conjimction  with  public  input,  wants  to 
develop  a  modem  definition  of  the  term 
"ManiJacturer"  and  to  establish  a  new 
definition  for  the  term 
"Remanufacturer." 

DATES:  Submit  comments  on  or  before 
June  1, 1999. 

ADDRESSES:.  Submit  comments  to  David 
Wm.  Loines,  Procurement  Analyst,  U.S. 
Small  Business  Administration,  409  3rd 
Street,  SW.,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Wm.  Loines,  Procurement 
Analyst,  (202)  205-6475,  FAX  (202) 
205-7324. 

SUPPLEMENTARY  INFORMATION:  The  Small 
Business  Administration  (SBA)  is 
requesting  public  comment  on  the 
definition  "Manufacturer,"  which 
appears  in  SBA's  regulations  on  small 
business  size  standards,  as  it  applies  to 
the  computer  industry.  In  13  CFR 
121.406(b)(2),  SBA  currentiy  defines 
Manufacturer  as  "the  concern  which, 
with  its  own  facilities,  performs  the 
primary  activities  in  transforming 


inorganic  or  organic  substances, 
including  the  assembly  of  parts  and 
components,  into  the  end  item  being 
acquired."  Some  computer  industry 
businesses  believe  that  SBA's  definition 
of  Manufacturer  is  too  broad,  and  allows 
a  firm  that  has  made  only  minor 
modifications  to  a  finished  product 
(manufactured  by  another  company)  to 
be  classified  as  a  Manufacturer.  This 
loose  interpretation  of  the  definition 
may  have  caused  the  inappropriate 
application  of  SBA's  Nonmanufactnrer 
Rule  (13  CFR  121.406  (b».  The 
Ncmmanufacturer  Rule  is  intended  to 
provide  assurance  that  agency  contract 
awards  are  directed  solely  for  the 
purpose  of  assisting  and  developing 
small  business  manufacturers. 

In  order  to  provide  more  precise 
guidance  on  the  application  of  the 
Nonmanufacturer  Rule,  SBA,  in 
conjunction  with  public  input,  wants  to 
develop  a  current  definition  of  the  term 
"Manufacturer,"  and  a  new  definition 
for  the  term  "Remanufacturer."  SBA  has 
developed  the  following  description  for 
Remanufactm^r:  "any  person  that 
processes,  conditions,  renovates, 
repackages,  restores,  or  does  any  other 
act  to  a  finished  product  that 
significantiy  changes  the  finished 
products  performance  or  specification, 
or  intended  use."  SBA  would  appreciate 
comments  from  the  public. 

The  SBA  also  seeks  public  comment 
and  industry-based  data  on  the  specific 
questions  listed  below.  Commenters  are 
not  limited  to,  nor  obligated  to  address, 
every  question.  In  providing  comments, 
please  key  your  response  to  the  number 
of  the  applicable  question  (e.g., 
"Response  to  question  1.").  Please  be 
industry  specific.  Comments  should  be 
as  precise  as  possible.  The  use  of 
examples  is  encouraged. 

Comments  are  requested  on  the 
following  issues: 

1.  Should  small  business  concerns 
that  make  minor  modifications  to 
finished  products  be  classified  as 
manufacturers? 

2.  What  is  manufacturer  in  the 
computer  industry  (hardware.  Value- 
added  changes.  Software)? 

3.  What  classifies  as  minor 
modifications? 

4.  Should  Value-Added  Resellers 
(VARs)  be  considered  manufacturers? 

5.  Should  the  definition  for 
Remanufacturer  be  used  to  describe 
these  small  businesses? 


6.  Your  recommendation(s)  for 
classifying  these  types  of  small 
businesses  as  manufacturers. 

7.  The  impact  that  a  reclassification  of 
these  small  businesses  woiild  have  on 
the  small  business  community. 

Dated:  March  5, 1999. 
Richard  L.  Hayes, 

Associate  Deputy  Administrator  for 
Government  Contracting  and  Minority 
Enterprise  Development. 
[FR  Doc.  99-7740  Filed  3-31-99:  8:45  amj 

BIUMG  CODE  S02S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Adminiatration 

14CFRPart71 

[Alrs|MC«  Dodwt  No.  9»-AW&-0q 

Propoaad  Ravocation  Of  Claaa  D 
Airapacer  Dallaa  NAS,  Oallaa,  TX 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
revoke  the  Class  D  airspace  area  at 
Dallas  Naval  Air  Station  (NAS),  Dallas, 
TX.  The  FAA  is  taking  this  actiop  due 
to  the  closure  of  Dallas  NAS.  The 
United  States  Navy  no  longer  requires 
use  of  the  airspace.  The  intended  effect 
of  this  proposal  is  to  revoke  the  Class  D 
airspace  at  Dallas  NAS  since  it  is  no 
longer  needed. 

DATES:  Comments  must  be  received  on 
or  before  Jime  1, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration, 
Southwest  Region,  Docket  No.  99- 
ASW-08,  Fort  Wortii,  TX  76193-0520. 
The  official  docket  may  be  examined  in 
the  Office  of  the  Regional  Cotmsel, 
Southwest  Region,  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard.  Fort  Worth,  TX,  between 
9:00  a.m.  and  3:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
As  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
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Traffic  Division,  Federal  Aviation 

Administration,  Southwest  Region,  Fort 

Worth,  TX  76193-0520;  telephone:  (817) 

222-5593. 

SUPPLEMENTARY  INFORMATKNt: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helphU  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  nvunber  and  be 
submitted  in  tripUcate  to  the  address 
listed  imder  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  99-ASW-08."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Federal  Aviation  Administration,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
bothe  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the 
Operations  Branch,  Air  Traffic  Division, 
Federal  Aviation  Administration, 
Southwest  Region,  Fort  Worth,  TX 
76193-0520.  Communications  must 
identify  the  notice  niunber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  shoidd  also  request  a  copy  of 
Advisory  Cirodar  No.  11-2A  that 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  revoke 
the  Class  D  airspace  area  at  Dallas  NAS, 
Dallas,  TX.  The  FAA  is  taking  this 


action  due  to  the  closiue  of  Dallas  NAS. 
The  United  States  Navy  no  longer 
requires  use  of  the  airspace.  The 
intended  effect  of  this  proposal  is  to 
revoke  the  Class  D  airspace  at  Dallas 
NAS  since  it  is  no  longer  needed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  D  airspace 
areas  are  published  in  Paragraph  5000  of 
FAA  Order  7400.9F,  dated  September 
10, 1998,  and  effective  September  16, 
1998,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  D 
airspace  designations  listed  in  this 
docxmient  would  be  published 
subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  a 
revised  body  of  technicd  regidations 
that  require  frequent  and  routine 
amendments  to  keep  them  operationally 
ciirrent.  It,  therefore — (1)  is  not  a 
"significant  rule"  under  "significmt 
regidatory  action"  under  Executive 
Order  12866;  is  not  a  DOT  Regidatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affiect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act. 

List  of  SoblectB  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71-OESIQNATlON  OF  CLASS  A. 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority.  49  U.S.C.  106(g).  40103, 40113. 
40120.  E.0. 10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points. 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  5000    Class  D  airspace  areas. .. 

•        *         *         •         * 

ASWTXD    Dallas  NAS  Dallas,  TX 
[Removed] 

***** 

Issued  in  Fort  Worth,  TX  on  March  24. 
1999. 

Albert  L.  ViseUi, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 
(FR  Doc.  99-8022  Filed  3-31-fl9;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Quard 

33  CFR  P»t«  175, 177, 179, 181,  and 
183 

46  CFR  Parts  10, 15. 24, 25, 26, 28, 70, 
169,  and  175 
[USCG-1 999-6040] 
RIN211S-AF69 

Satsly  of  Untnapectad  Passenger 
Vessels  Under  the  Paaaengar  Veaael 
Safety  Act  of  1993  (PVSA) 

agency:  Coast  Guard,  DOT. 
action:  Advance  notice  of  proposed 
rulemaking. 


summary:  The  Coast  Guard  will  propose 
regulations  that  implement  safety 
measures  for  iminspected  passenger 
vessels  under  the  Passenger  Vessel 
Safety  Act  of  1993  (PVSA).  These 
regulations  will  implement  the  new 
class  of  uninspected  passenger  vessel  of 
at  least  100  gross  tons,  address  the 
confusion  regarding  bareboat  charters, 
provide  for  the  issuance  of  special 
permits  to  certain  iminspected 
passenger  vessels,  and  develop  specific 
manning,  structural  fire  protection, 
operating,  and  equipment  requirements 
for  a  limited  fleet  of  PVSA  exempted 
vessels.  To  obtain  information  needed  to 
develop  appropriate  rules,  the  Coast 
Guard  asks  for  comments  from  the 
pubhc  on  the  questions  listed  in  this 
document. 

DATES:  Comments  must  reach  the 
Docket  Management  Facility  on  or 
before  June  30, 1999. 
ADDRESSES:  You  may  mail  yoiu 
comments  to  the  Docket  Management 
FaciUty.  (USCG-1999-5040).  U.S. 
Department  of  Transportation,  room  PL- 
401, 400  Seventh  Street  SW., 
Washington  DC  20590-0001,  or  deliver 
them  to  room  PL-401  on  the  Plaza  level 
of  the  Nassif  Building  at  the  same 
address  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
hohdays.  The  telephone  number  is  202- 
366-9329. 
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The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  documents, 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building  at  the  same  address 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  access  this  docket  on  the 
Internet  at  http://www.dms.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact 
Lieutenant  Keith  B.  Janssen,  Office  of 
Operating  and  Environmental 
Standards,  {G-MSO-2),  U.S.  Coast 
Guard,  telephone  202-267-1055.  For 
questions  on  viewing,  or  submitting 
material  to,  the  docket,  contact  Dorothy 
Walker,  Chief,  Docimientary  Services 
Division,  Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages  you  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(USCG-1 999-5040)  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard  will 
consider  all  comments  received  during 
the  comment  period.  Please  submit  all 
comments  and  attachments  in  an 
unboimd  format,  no  larger  than  8V2  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  plans  no  public 
hearing.  You  may  request  a  public 
hearing  by  writing  to  the  Docket 
Management  Facility  at  the  address 
imder  ADDRESSES.  The  request  should 
include  the  reasons  why  a  hearing 
would  be  beneficial.  If  it  determines  that 
the  opportunity  for  oral  presentations 
will  aid  this  rulemaking,  the  Coast 
Guard  will  hold  a  public  hearing  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Passenger  Vessel  Safety  Act  of 
1993  (PVSA)  (Pub.  L.  103-206)  was 
signed  on  December  20, 1993.  The 
PVSA  makes  several  changes  to  the  laws 
for  iminspected  passenger  vessels.  First, 
the  PVSA  requires  vessels  less  than  100 
gross  tons  to  be  inspected  as  a  small 
passenger  vessel  if  they  are: 


•  Carrying  more  than  6  passengers,  at 
least  one  of  whom  is  a  passenger  for 
hire,  whether  chartered  or  not; 

•  Canying  more  than  6  passengers 
when  chartered  with  the  crew  provided 
or  specified;  or 

•  Carrying  more  than  12  passengers 
when  chartered  with  no  crew  provided. 

Second,  the  PVSA  establishes  a  new 
class  of  iminspected  passenger  vessel  of 
at  least  100  gross  tons.  This  new  class 
of  uninspected  passenger  vessel  is 
limited  to: 

•  Carrjdng  no  more  than  12 
passengers,  at  least  one  of  whom  is  a 
passenger  for  hire,  whether  chartered  or 
not; 

•  Carrying  no  more  than  12 
passengers  when  chartered  with  the 
crew  provided  or  specified;  or 

•  Carrying  no  more  than  12 
passengers  when  chartered  with  no 
crew  provided. 

Uninspected  passenger  vessels, 
greater  than  100  gross  tons,  that  cany 
more  than  12  passengers  for  hire  are  to 
be  inspected  as  a  passenger  vessel  under 
46  CFR  Subchapter  H. 

Third,  the  PVSA  requires  the  Coast 
Guard  to  develop  equipment, 
construction,  and  operating  standards 
for  iminspected  passenger  vessels 
greater  than  100  gross  tons. 

Fourth,  the  PVSA  allows  the  Coast 
Guard  to  develop  regulations  for  special 
permits  that  allow  the  operation  of 
uninspected  passenger  vessels  as 
authorized  in  section  511  of  the  PVSA. 
These  special  circumstances  and 
conditions  were  described  in  Senate 
Report  103-198  and  include  among 
other  items  that: 

•  Special  permits  for  iminspected 
passenger  vessels  will  only  be  issued  for 
charitable  purposes; 

•  That  a  certain  vessel  may  only  be 
granted  a  special  permit  a  TnaYimnin  of 
four  times  per  year;  and 

•  That  an  application  for  a  special 
permit  must  be  made  to  and  approved 
by  the  cognizant  Officer  in  Charge  of 
Marine  Inspection  prior  to  the  voyage. 

Fifth,  and  finally,  the  PVSA 
eliminates  confusion  regarding  the  use 
of  bareboat  charter  agreements  for  the 
carriage  of  passengers  for  hire.  The 
previous  statutory  definition  of 
'passenger'  did  not  limit  a  vessel  from 
having  an  unlimited  number  of 
charterers  (owners).  Therefore,  vessels 
that  were  not  certificated  by  the  Coast 
Guard  were  able  to  carry  large  numbers 
of  people.  The  PVSA's  narrow 
definition  of  'passenger'  subjected  some 
formerly  chartered  vessels  to  Coast 
Guard  inspection  for  certification  for  the 
first  time.  The  PVSA  allowed  these 
vessels  to  apply  for  inspection  with  a 
phase-in  period  for  compliance.  The 


period  for  application  expired  June  21, 
1994,  and  the  period  for  compliance 
expired  on  December  21, 1996.  With 
widespread  public  notification,  several 
hundred  charter  vessels  applied  for  and 
met  the  conditions  for  certification  with 
the  requirements  of  the  PVSA  and 
policy  guidance  of  Navigation  and 
Inspection  Circular  (NVIC)  7-94.  This 
NVIC  is  available  on  the  Internet  at 
www.uscg.mil/hq/g-m/nvic/ 
index90.htm.  Additionally,  the  PVSA 
authorizes  the  Coast  Guard  to  develop 
specific  operating  and  equipment 
requirements  for  16  charter  vessels 
greater  than  100  gross  tons  that  met 
exemption  criteria  contained  in  the 
PVSA  and  NVIC  7-94. 

The  Coast  Guard  plans  to  develop 
regulations  that  will  implement  the  new 
class  of  uninspected  passenger  vessel  of 
at  least  100  gross  tons,  address  the 
confusion  regarding  bareboat  charters, 
provide  for  the  issuance  of  special 
permits  to  certain  uninspected 
passenger  vessels,  and  develop  specific 
operating  and  equipment  requirements 
for  a  limited  fleet  of  PVSA  exempted 
vessels. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121).  the  Coast  Guard  wants  to 
assist  small  entities  in  understanding 
this  notice  so  that  they  can.  better 
evaluate  the  effects  of  any  future  rule  on 
them  and  participate  in  the  rulemaking 
process.  If  your  small  business  or 
organization  is  affected  by  the  PVSA 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  Lieutenant  Keith  B. 
Janssen,  Office  of  Operating  and 
Environmental  Standards,  (G-MSO-2), 
U.S.  Coast  Guard,  telephone  202-267- 
1055. 

Questions 

The  Coast  Guard  asks  the  public  for 
input  on  the  issues  discussed  in  this 
docimient.  To  help  develop  a  proposed 
rule,  the  Coast  Guard  requests 
comments  on  the  following  questions, 
although  comments  on  other  issues 
addressed  in  this  document  are  also 
welcome.  When  responding  to 
questions,  please  explain  your  reasons 
for  each  answer  and  follow  the 
instructions  located  under  REQUEST 
FOR  COMMENTS. 

Questions  1  through  16  refer  to 
uninspected  passenger  vessels  of  at 
least  100  gross  tons 

(1)  The  Coast  Guard  is  seeking 
information  regarding  the  size  of  the 
fleet  of  uninspected  passenger  vessels  of 
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at  least  100  gross  tons.  Therefore,  the 
Coast  Guard  requests  information 
regarding  the  total  number  of  this  type 
of  vessel  at  port,  regional,  and  national 

levels.  ,  , 

(2)  At  which  ports  are  these  vessels 
located?  Do  these  vessels  operate  out  of 
some  specific  port  all  year?  If  not,  from 
which  additional  port(s)  do  they 
operate?  Please  identify  some  specific 
port(s)  rather  than  a  region.  That  helps 
the  Coast  Guard  identify  any  port(s) 
with  a  large  population  of  this  class  of 
vessel.  Please  indicate  what  percentage 
of  the  year  these  vessels  are  in  each 

location.  ,  , 

(3)  What  type  of  safety  eqmpment  do 
these  vessels  ordinarily  carry?  What 
type  of  safety  equipment,  at  a  minimum, 
should  the  Coast  Guard  require  these 
vessels  to  carry?  Examples  of  safety 
equipment  include,  but  are  not  limited 
to:  Type  I  personal  flotation  devices; 
ring  life  buoys;  life  rafts;  auxiliary 
vessels;  emergency  position  indicating 
radio  beacon  (EPIRB);  high  water 
alarms;  fire  and  smoke  alarms/detectors; 
and  other  fire  fighting  equipment  or 
systems.  What  standard(s)  shoidd  the 
safety  equipment  meet?  Examples  of 
existing  standards  for  safety  equipment 
include,  but  are  not  limited  to: 
American  Yacht  and  Boat  Council 
(AYBC);  National  Fire  Protection 
Association  (NFPA);  or  American 
Bureau  of  Shippine  (ABS). 

(4)  What  generally  accepted 
construction  standaid{s)  should  these 
vessels  meet?  Examples  of  generally 
accepted  construction  standards 
include,  but  are  not  limited  to:  AYBC, 
NFPA,  or  ABS.  Do  any  applications  or 
systems  on  these  vessels  currently  meet 
generally  accepted  standards?  Which 
generally  accepted  standards  normally 
apply  to  which  application  or  systems? 
Examples  of  applications  and  systems 
include,  but  are  not  limited  to: 
lifesaving  equipment,  heating/cooling 
facilities,  marine  sanitation  devices, 
structural  fire-protection  devices,  and 

electrical  wiring. 

(5)  Do  owners,  operators,  or  charter 
brokers  require  a  minimum  level  of 
licensing  and  experience  for  a  vessel 
operator?  If  so,  what  are  those 
requirements?  What  licensing 
requirements  should  the  Coast  Guard 
require  for  operators  of  iminspected 
passenger  vessels  of  at  least  100  gross 

tons? 

(6)  How  many  businesses  operate  a 

full-time  or  part-time  charter  or 
passenger-for-hire  service  operation  for 
this  type  of  vessel?  What  portion  of 
these  businesses  employ  less  than  500 

people?  . 

(7)  Are  these  vessels  operated  m 
passenger-for-hire  service  on  a  full-time 
or  part-time  basis?  How  often  are  these 


vessels  used  in  personal  or  recreational 
service  compared  to  the  time  these  same 
vessels  are  used  in  passenger-for-hire 
service?  Please  indicate  the  time  on  an 
annual  basis  by  days. 

(8)  What  are  current,  advertised  daily 
or  weekly  charter  rates  for  this  class  of 
vessel?  What  are  current,  advertised 
daily  or  weekly  passenger-for-hire 
service  rates  for  this  class  of  vessel? 
How  will  the  implementation  of  the 
PVSA  impact  charter  or  passenger-for- 
hire  service  rates? 

(9)  How  many  days  per  year  do  these 
vessels  currently  operate  in  charter  or 
passenger-for-hire  service?  How  will  the 
implementation  of  the  PVSA  impact  the 
number  of  days  per  year  that  these 
vessels  operate  in  charter  or  passenger- 
for-hire  service? 

(10)  On  average,  how  many  hours  per 
day  do  these  vessels  spend  imderway 
with  at  least  one  passenger  for  hire 
aboard? 

(11)  Are  these  vessels  imderway  in 
the  passenger-for-hire  service  more  than 
12  hours  during  a  24-hour  period?  If  so, 
is  this  representative  of  normal 
operations  or  the  occasional  voyage?  If 
possible,  please  identify  the  annual 
breakdown  of  passenger-for-hire  service 
voyages  less  than  and  more  than  12 
hours  duration  in  a  24-hour  period. 
Please  indicate  this  information  by 
percentage. 

(12)  On  which  route(s)  do  these 
vessels  operate  routinely?  On  which 
route(s)  do  these  vessels  operate 
occasionally?  Do  traditional  routes 
exist?  If  so,  where? 

(13)  Are  the  majority  of  voyage 
itineraries  for  these  vessels  individually 
(custom)  planned  or  are  they  regularly 
scheduled? 

(14)  What  is  the  percentage 
breakdown  between  domestic  and 
international  voyages?  Please  indicate 
percentages  on  an  annual  basis. 

(15)  What  are  the  major  areas  of, 
concern  regarding  the  impact  that  the 
implementation  of  the  PVSA  might  have 
on  the  vessel  fleet?  Are  there  any 
generally  recognized  problems  within 
the  vessel  fleet  that  should  be  addressed 
by  regulation? 

(16)  What  are  other  general  areas  of 
concern  regarding  possible  regulatory 
action  to  implement  the  PVSA? 

Question  17  refers  to  any  uninspected 
passenger  vessel 

The  PVSA  allows  the  Coast  Guard  to 
develop  regulations  for  special  permits 
that  allow  the  operation  of  iminspected 
passenger  vessels  as  authorized  in 
section  511  of  the  PVSA.  These  special 
circumstances  and  conditions  were 
described  in  Senate  Report  103-198  and 
include  among  other  items  that: 


•  Special  permits  for  uninspected 
passenger  vessels  will  only  be  issued  for 
charitable  purposes; 

•  That  a  certain  vessel  may  only  be 
granted  a  special  permit  a  maximum  of 
four  times  per  year;  and 

•  That  an  application  for  a  special 
permit  must  be  made  to  and  approved 
by  the  cognizant  Officer  in  Clurge  of 
Marine  Inspection  prior  to  the  voyage. 

(17)  Baswi  on  this  criteria,  should  the 
Coast  Guard  develop  regulations  to 
allow  a  special  permit  for  iminspected 
passenger  vessels?  Please  identify  the 
reason(s)  for  your  answers). 

Dated:  March  26, 1999. 
R.C  North. 

Assistant  Commandant  for  Marine  Safety  and 

Environmental  Protection. 

(FR  Doc.  99-8024  Filed  3-31-99;  8:45  am] 

'  BHXMG  CODE  4nO-1S-P  • 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  087-1067b;  FRL-6315-8] 

Approval  and  Promulgation  of 
ImplMnentation  Plans;  State  of 
Missourf 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 


summary:  The  EPA  proposes  to  approve 
the  SIP  revision  submitted  by  the  state 
of  Missouri  related  to  revisions  to 
Missouri's  Open  Burning  Rule  (10  CSR 
10-3.030)  and  Sampling  Methods  Rule 
(10  CSR  10-6.030).  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  state's  SIP  submittal  as 
a  direct  final  rule  without  prior 
proposal,  because  the  Agency  views  this 
as  a  noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn,  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  May  3, 1999. 
ADDRESSES:  All  comments  shoidd  be 
addressed  to  Joshua  A.  Tapp  at  the 
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Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101. 

Copies  of  the  state  submittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours:  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Branch,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101;  and  the 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M  Street, 
SW,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joshua  A.  Tapp  at  (913)  551-7606. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

Dated:  March  16, 1999. 
Dennis  Grams, 

Regional  Administrator,  Region  VU. 
[FR  Doc.  99-7907  Filed  3-31-99;  8:45  am] 

BILLING  CODE  6560-SIM> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  99-94;  RM-9532] 

Radio  Broadcasting  Services;  Hinton, 
lA 

agency:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  West  Broadcasting  proposing 
the  allotment  of  Channel  267A  at 
Hinton,  Iowa,  as  the  community's  first 
local  aural  transmission  service. 
Chaimel  267A  can  be  allotted  to  Hinton 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
1.8  kilometers  (1.1  miles)  south  to  avoid 
a  short-spacing  to  the  licensed  site  of 
Station  KLQL(FM).  Channel  266C2, 
Luveme,  Minnesota.  The  coordinates  for 
Chaimel  267A  at  Hinton  are  42-36-43 
North  Latitude  and  96-17-29  West 
Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  May  17, 1999,  and  reply 
comments  on  or  before  June  1, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Victor  A.  Michael,  Jr., 


President.  Moimtain  West  Broadcasting, 
6807  Foxglove  Drive,  Cheyenne, 
Wyoming  82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-94,  adopted  March  17,  1999,  and 
released  March  26,  1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW., 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings;  such:  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediues  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karonsos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  99-8048  Filed  3-31-99;  8:45  am) 

BiLUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  99-95;  RM-9533] 

Radio  Broadcasting  Services; 
Dunksrton,  lA 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  West  Broadcasting  proposing 
the  allotment  of  Channel  280A  at 
Dunkerton,  Iowa,  as  the  community's 
first  local  aural  transmission  service. 


Channel  280A  can  be  allotted  to 
Ehmkerton  in  compliance  with  the 
Conmiission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  8.9  kilometers  (5.6  miles) 
north  to  avoid  a  short-spacing  to  the 
licensed  site  of  Station  KLTI-FM, 
Channel  281C,  Ames,  Iowa.  The 
coordinates  for  Channel  280A  at 
Dunkerton  are  42-38-59  North  Latitude 
and  92-10-32  West  Longitude. 
DATES:  Comments  must  be  filed  on  or 
before  May  17, 1999,  and  reply 
comments  on  or  before  June  1, 1999. 
ADDRESSES:  Fedwal  Commimications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comiments  with  the 
FCC,  interested  parties  should  swve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Victor  A.  Michael,  Jr., 
President,  Mountain  West  Broadcasting, 
6807  Foxglove  Drive,  Cheyenne, 
Wyoming  82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-95,  adopted  March  17. 1999,  and 
released  March  26. 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Conmiission's 
copy  contractor,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW., 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Conunission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-8050  Filed  3-31-99;  8:45  amj 
BIUJNO  CODE  e712-01-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  9»-«6;  RM-9534] 

Radio  Broadcasting  Services;  Nmvell, 
SO 

AGENCY:  Federal  Communications 

Commission. 

ACTKW:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  West  Broadcasting  proposing 
the  allotment  of  Channel  288C2  at 
Newell,  South  Dakota,  as  the 
commiinity's  first  local  aural 
transmission  service.  Channel  288C2 
can  be  allotted  to  Newell  in  compliance 
with  the  Commission's  minitniiTn 
distance  separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  288C2  at  Newell  are  44-43- 
00  North  Latitude  and  103-25-18  West 
Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  May  17, 1999,  and  reply 
comments  on  or  before  June  1, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  hi 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultsit,  as 
follows:  Victor  A.  Michael,  Jr., 
President,  Moimtain  West  Broadcasting, 
6807  Foxglove  Drive,  Cheyenne, 
Wyoming  82003  (Petitioner). 
FOR  FURTH»  INFORIMTION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (20^  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-96,  adopted  March  17, 1999,  and 
released  March  26, 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copjring  during 
normal  business  hoius  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Conunission's 
copy  contractor.  International 
Transcription  Service,  hic,  (202)  857- 
3800,  1231  20th  Street,  NW., 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
considerationor  court  review,  all  ex  . 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 


one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  infoimation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  SnbiectB  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karoosos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  99-8051  Filed  3-31-99;  8:45  am] 
BOIINQ  CODE  STIJhOI-P 


FEDERAL  COMMUNICATIONS 
COMMISSIOli 

47  CFR  Part  73 

[MM  Doclwt  No.  99-97;  RM-9535] 

Radio  Broadcasting  Services;  ManvIHe, 
WY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  West  Broadcasting  proposing 
the  allotment  of  Channel  255C1  at 
Manviile,  Wyoming,  as  the  community's 
first  local-aural  transmission  service. 
Channel  255C1  can  be  allotted  to 
Manviile  in  compliance  with  the 
Commission's  minimiun  distance 
separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  255C1  at  Manviile  are  42- 
46-45  North  Latitude  and  104-37-02 
West  Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  May  17,  1999,  and  reply 
comments  on  or  before  Jun&l,  1999. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Victor  A.  Michael,  Jr., 
President,  Moimtain  West  Broadcasting, 
6807  Foxglove  Drive,  Cheyenne, 
Wyoming^ 82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)418-2180. 
SUPPt-EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-97,  adopted  March  17, 1999,  and 
released  March  26, 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  bom's  in  the  FCC 
Reference  Center  (Room  239),  1919  M 


Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  1231  20th  Street.  NW„ 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shovdd  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  SubfectB  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karoiuas, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-8052  Filed  3-31-99;  8:45  am) 
BHJJNO  CODE  ant-oi-p 


FEDERAL  COMMUMCATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doclwt  No.  99-88,  RM-9515] 

Radio  Broadcasting  Services;  Wells, 
NV 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
conunents  on  a  petition  filed  by 
Moimtain  West  Broadcasting  seeking 
the  allotment  of  Channel  280C1  to 
Wells,  NV,  as  the  community's  first 
local  aural  service.  Channel  280C1  can 
be  allotted  to  Wells  in  compliance  with 
the  Commission's  minimiiin  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  41-06-42  NL;  114-57-48 
WL. 

DATES:  Comments  must  be  filed  on  or 
before  May  17, 1999.  and  reply 
comments  on  or  before  June  1, 1999. 
ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street.  S.W., 
Room  TW-A325,  Washington.  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
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consultant,  as  follows:  Victor  A. 
Michael,  Jr.,  President,  Moimtain  West 
Broadcasting,  6807  Foxglove  Drive, 
Cheyenne,  WY  82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-88,  adopted  March  17, 1999,  and 
released  March  26, 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  99-6053  Filed  3-31-99;  8:45  am] 

BILUNO  CODE  671  i-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doctot  No.  99-89,  RM-9516] 

Radio  Broadcasting  Services;  Callente, 
NV 

agency:  Federal  Communications 
Commission. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Moimtain  West  Broadcasting  seeking 
the  allotment  of  Channel  233C1  to 
Caliente,  NV,  as  the  community's  first 
local  aural  service.  Channel  233C1  can 


be  allotted  to  Cahente  in  compliance 
with  the  Commission's  TniniTniiin 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  37-36-54  NL; 
114-30-48  WL. 

DATES:  Comments  must  be  filed  on  or 
before  May  17, 1999,  and  reply 
comments  on  or  before  June  1, 1999. 

ADDRESSES:  Federal  Communications 
Conunission,  445  12th  Street,  S.W., 
Room  TW-A325,  Washington.  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  coimsel  or 
consultant,  as  follows:  Victor  A. 
Michael,  Jr.,  President,  Moimtain  West 
Broadcasting,  6807  Foxglove  Drive, 
Cheyenne,  WY  82009  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
LesUe  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-89,  adopted  March  17, 1999,  and 
released  March  26, 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediues  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-8054  Filed  3-31-99;  8:45  am] 

BIUJNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-22;  RM-9183] 

Radio  Broadcasting  Services; 
DeRuyter  and  Chittenango,  NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal  of. 

SUMMARY:  The  Commission,  at  the 
request  of  Cram  Communications,  LLC, 
dismisses  its  request  to  reallot  Channel 
286B  from  DeRuyter  to  Chittenango,  NY, 
and  modify  its  license  for  Station 
WVOA  to  specify  Chittenango  as  its 
community  of  license.  See  63  FR  11400, 
March  9, 1998.  With  this  action,  this 
proceeding  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
LesUe  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-22, 
adopted  March  17, 1999,  and  released 
March  26, 1999.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  coppng  diuing  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  99-8044  Filed  3-31-99;  8:45  am] 

BIUJNG  COOE  S712-01-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doclrat  No.  99-91 ;  RM-9529] 

Radio  Broadcasting  Services;  Manson, 
lA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Moimtain  West  Broadcasting  proposing 
the  allotment  of  Channel  259A  at 
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Manson,  Iowa,  as  the  community's  first 
loccd  aural  transmission  service. 
Channel  259A  can  be  allotted  to  Manson 
in  compliance  with  the  Commission's 
Tninimiiiri  distance  separation 
requirements  at  city  reference 
coordinates.  The  coordinates  for 
Channel  259A  at  Manson  are  42-31-48 
North  Latitude  and  94-32-00  West 
Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  May  17, 1999,  and  reply 
comments  on  or  before  June  1, 1999. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consuhant,  as 
follows:  Victor  A.  MichaeLIr.  President, 
Mountain  West  Broadcasting,  6807 
Foxglove  Drive,  Cheyenne,  Wyoming 
82009  (Petitioner). 

FOR  FURTHER  INFORMATKm  CONTACTS     • 
Sharon  P.  McDonald,'Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  MFORMATION:  This  IS  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Ride  Making,  MM- Docket  No. 
99-91,  adopted  March  17, 1999,  and 
released  March  26, 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Wadiington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800. 1231  20tk Street,  NW., 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shoidd  note 
that  fiom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  KaronsoB, 

Chief,  Allocations  BToncb,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[PR  Doc.  99-8045  Filed  3-31-99;  8:45  am] 
BKUNQ  COOE  *n»^>1-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dodwt  No.  99-92;  RM-9530] 

Radio  Broadcasting  ServicM;  Rudd,  lA 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  West  Broadcasting  proposing 
the  allotment  of  Channel  268A  at  Rudd, 
Iowa,  as  the  immunity's  first.Iocal 
aural  transmission  service.  Channel 
268A  can  be  allotted  to  Rudd  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  city  reference 
coordinates.  The  coordinates  for 
Channel  268A  at  Rudd  are  43-07-34 
North  Latitude  and  92-54-20  West 
Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  May  17, 1999,  and  reply 
comments  on  or  before  Jime  1, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comm«its  with  the 
FCC,  interested  parties  should  save  the 
petitioner,  his  coimsel,  or  consuhant,  as 
follows:  Victor  A.  Michael,  Jr., 
President,  Mountain  West  Broadcasting, 
6807  Foxglove  Drive,  Cheyenne, 
Wyoming  82009  (Petitioner) . 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-92.  adopted  March  17, 1999,  and 
released  March  26, 1999.  The  hill  text 
of  this  Cconmission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800. 1231  20th  Street,  NW., 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 


See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parfe  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Commimications  Commission. 
John  A.  Karousos, 

CSiief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-8046  Filed  3-31-«9;  8:45  am] 
BUJNQ  cooe  fnz-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dodnt  No.  9»^83;  RM-9531) 

Radio  Broadcasting  Sarvloea; 
PlaasantvIHa,  lA 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Moimtain  West  Broadcasting  proposing 
the  allotment  of  Channel  242A  at 
Pleasantville,  Iowa,  as  the  community's 
first  local  aural  transmission  service. 
Channel  242A  can  be  allotted  to 
Pleasantville  in  compliance  with  the 
Commission's  minimnm  distance 
separation  requirements  with  a  site 
restriction  of  4.9  kilometers  (3.0  miles) 
east  to  avoid  a  short-spacing  to  the 
licraised  site  of  Station  KSOM(FM), 
Channel  243C1,  Audubon,  Iowa.  "The 
coordinates  for  Channel  242A  at 
Pleasantville  are  41-23-59  North 
Latitude  and  93-14-36  West  Longitude. 
DATES:  Comments  must  be  filed  on  or 
before  May  17, 1999,  and  reply 
comments  on  or  before  Jime  1 ,  1999. 
ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Victor  A.  Michael,  Jr., 
President,  Moimtain  West  Broadcasting, 
6807  Foxglove  Drive,  Cheyenne, 
Wyoming  82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-93.  adopted  March  17,  1999,  and 
released  March  26, 1999.  The  full  text 
of  this  Commission-deGision  is  available 
for  inspection  and  copying  during 
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normal  business  hours  in  the  FCC 
Reference  Center  {Room  239),  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800. 1231  20th  Street,  NW.. 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiut  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[IT?  Doc.  99-8047  Filed  3-31-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  ttiat  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Establishment  of  the  U.S.  Agency  for 
International  Development  as  an 
Executive  Agency 

agency:  U.S.  Agency  for  Intemational 
Development. 

action:  Notice. 

summary:  The  U.S.  Agency  for 
International  Development  {"USAID") 
gives  notice  of  the  estahlishment  of 
USAE)  as  an  Executive  agency  and  the 
abolition  of  the  U.S.  Intemational 
Development  Cooperation  Agency 
("IDCA").  Under  the  provisions  of  the 
Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998,  as  contained 
in  Public  Law  105-277,  IDCA  was 
abolished  and  USAID  was  established  as 
an  Executive  agency,  effective  April  1, 
1999. 

DATES:  Effective  April  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Miller,  Office  of  General  Counsel,  202- 
712-4174;  jmiller  @u8aid.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  the  Foreign  Affairs  Reform 
and  Restructuring  Act  of  1998,  as 
contained  in  Public  Law  105-277,  IDCA 
was  abolished  and  USAID  was 
established  as  an  Executive  agency, 
effective  April  1, 1999.. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  USAID  has  amended  chapter  II 
of  title  22  of  the  Code  of  Federal 
Regulations  to  delete  the  reference  to 
IDCA.  The  abolition  of  IDCA  does  not 
affect  the  status  and  validity  of  USAID 
regulations,  directives,  rulings,  policies; 
they  continue  in  effect. 
Singleton  B.  McAllister, 
Genercd  Counsel. 

[PR  Doc.  99-7969  Filed  3-31-99;  8:45  am] 
BILUNG  COOE  611»-01-M 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Commodity  Credit  Corporation 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCIES:  Farm  Service  Agency  and  the 
Commodity  Credit  Corporation,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act,  this  notice 
annoimces  the  Farm  Service  Agency's 
(FSA)  intention  to  request  an  extension 
for  a  currently  approved  information 
collection.  This  information  is  used  to 
support  payment  eligibility 
determinations  for  the  Conservation 
Reserve  Program,  the  Price  Support 
Program,  and  the  Production  Flexibility 
Contract  Program  authorized  by  the 
Agricultural  Marketing  Transition  Act. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  June  1, 1999  to  be 
assured  consideration. 

Additional  Information  and 
Comments:  Contact  James  Baxa, 
Agrioiltiu'al  Program  Specialist, 
Production,  Emergencies,  and 
Compliance  Division,  Farm  Service 
Agency,  United  States  Department  of 
Agriculture,  STOP  0517, 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0517,  (202)  720- 
4189,  facsimile  (202)  720-4941. 
SUPPLEMENTARY  INFORMATION: 

Title:  Payment  Eligibility  and 
Payment  Limitation  Determinations  for 
the  receipt  of  program  benefits  under 
the  Conservation  Reserve  Program,  Price 
Support  Program,  and  the  Production 
Flexibility  Contract  Program. 

0MB  Control  Number:  0560-0096. 

Expiration  Date  of  Approval:  April  30, 
1999. 

Type  of  Request:  Extension  and 
revision  of  a  ciurently  approved 
information  collection. 

Abstract:  The  collection  of  this 
information  is  necessary  to  determine 
the  eligibility  of  individuals  and  entities 
for  program  pajinents  for  various 
programs  administered  by  Farm  Service 
Agency,  on  behalf  of  the  Commodity 
Credit  Corporation,  including  the 
Conservation  Reserve  Program,  Price 
Support  Programs,  and  the  Production 
Flexibility  Contract  Program.  The 


regulations  at  7  CFR  part  1400  provide 
for  an  "actively  engaged  in  farming" 
determination  be  made  for  individuals 
or  entities,  with  respect  to  a  particular 
farming  operation,  in  order  to  determine 
their  eligibility  for  payments  undw 
covered  programs.  The  regulations  at  7 
CFR  part  1400  also  require  a 
determination  of  "person"  as  defined  in 
the  same  regulations  for  the  use  in 
limiting  payments  to  an  amount 
specified  in  each  of  the  covered 
programs.  These  programs  impact  a 
potential  participant  universe  of 
2,000,000  respondents.  Forms  CCC- 
502A,  CCC-502B,  CCC-502C  CCC- 
502D,  CCC-502EZ,  CCC-501A,  and 
CCC-501B  will  continue  to  be  used  for 
making  determinations  imder  part  1400, 
as  will  ASCS-561,  ASCS-561A,  and 
ASCS-561B,  which  are  used  for  these 
purposes  in  connection  with  the 
Conservation  Reserve  Program^The- 
forms  are  not  required  to  be  completed.. 
on  an  annual  basis.  Once  the 
appropriate  forms  are  submitted  and  the 
corresponding  determinations  made,  the 
producer  is  not  required  to  provide  this 
information  again,  unless  there  is  a 
substantial  change  in  the  fanning 
operation  or  status  of  the  producer 
requesting  program  benefits  that  would 
affect  the  payment  eligibility  and 
payment  limitation  determinations 
previously  made. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  be  52  minutes  per 
response. 

Respondents:  Producers  who,  as 
owner,  landlord,  tenant,  or 
sharecropper,  are  involved  in  the 
farming  operations  and  who  would  seek 
benefits  under  the  Conservation  Reserve 
Program,  Price  Support  and  the 
Production  Flexibility  Contract 
Programs. 

Estimated  Number  of  Respondents: 
351,960. 

Estimated  Number  of  Responses  per 
Respondent:  To  determine  initial 
eligibility  or  when  a  substantial  change 
in  operations  or  status  occurs.  . 

Estimated  Total  Burden  Hours: 
305,032. 

Proposed  topics  for  comment  include, 
but  are  not  limited  to:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
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agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  or  (4)  ways 
to  minimize  the  biuden  of  collection  on 
those  who  are  to  respond,  including  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  informational  technology. 
Comments  regarding  this  information 
collection  requirement  should  be 
directed  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Agriculture, 
Washington,  DC  20503,  and  to  Diane 
Sharp,  Director,  Production, 
Emergencies,  and  Compliance  Division, 
Farm  Service  Agency,  United  States 
Department  of  Agricultiu^,  STOP  0517, 
Room  4754-South  Building,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0517. 

All  responses  to  this  notice  wiU  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  also 
will  become  a  matter  of  public  record. 

Signed  at  Washington,  D.C.,  on  March  24, 
1999. 

Parks  Shackelford, 

Acting  Administrator,  Farm  Service  Agency, 
and  Acting  Executive  Vice  President, 
Commodity  Credit  Corporation. 
(FR  Doc.  99-7873  Filed  3-31-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Significant  Amendment  of  the  l^nd 
and  Resource  Management  Pian  of  the 
Ouachita  National  Forest  for  Managing 
Approximateiy  111 ,580  Acres  of 
Acquired  l^nds  in  McCurtain  County, 
OK 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  Piu'suantlo  16  U.S.C. 
1604(f)(4),  the  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  the  decision  to 
amend  the  Land  and  Resource 
Management  Plan  (Forest  Plan)  for  the 
Ouachita  National  Forest.  Comments 
should  focus  specifically  on  the 
preliminary  proposal  described  below 
and  on  possible  alternatives. 

The  current  Forest  Plan,  which 
provides  programmatic  guidance  for 
management  of  the  Ouachita  National 
Forest,  was  implemented  in  1986  and 
subsequently  has  been  amended  30 
times  (including  a  significant 
amendment  in  1990  that  resulted  in  the 
publication  of  a  new  Forest  Plan.)  As 
many  as  six  primary  decisions  may  be 
made  in  the  amendment  described  in 
this  notice:  (a)  Modification  of  forest- 
wide  goals,  objectives,  standards,  and/or 
guidelines  (if  needed);  (b)  allocation  of 
lands  and  waters  to  management  areas; 
(c)  identification  of  lands  suitable  for 
timber  production;  (d)  re-determination 
of  forest-wide  allowable  sale  quantity 
(ASQ)  (if  needed);  (e)  identification  of 
lands  suitable  and  potentially  available 
for  cattle  grazing;  and  (f)  determination 


of  the  eligibility  and  suitability  of  the 
Glover  and  Moimtain  Fork  Rivers  for 
possible  Congressional  designation 
under  the  National  Wild  and  Scenic 
River  System  (NWSRS). 

Significant  amendments  to  Forest 
Plans  follow  the  same  procedures 
required  for  the  development  and 
approval  of  forest  plans  (36  CFR  part 
219.10(f)),  including  completion  of  an 
EIS.  The  Forest  Service  determined  that 
the  amendment  discussed  in  this  notice 
will  be  significant  because  (a)  it  will 
establish  goals,  objectives,  management 
areas,  standards,  and  guidelines  for  a 
block  of  approximately  111,580  acres  of 
acquired  lands  newly  added  to  the 
National  Forest  System  (the  "Broken 
Bow  unit")  and  (b)  as  a  result  of 
allocating  these  lands  to  management 
areas,  this  amendment  may  change  the 
overall  desired  future  condition  of  the 
Ouachita  National  Forest.  An  EIS  is  also 
needed  because  the  analysis  conducted 
during  the  amendment  process  may 
result  in  a  recommendation  to  Congress 
concerning  possible  additions  to  the 
NWSRS. 

As  part  of  the  overall  effort  to  ensure 
that  treaty  rights  are  honored  and 
responsibilities  to  American  Indian 
Tribes  are  met,  the  Forest  Service  will 
consult  and  exchange  information 
routinely  with  affected  and  interested 
Tribes  on  a  govemment-to-govemment 
basis  throughout  this  amendment 
process.  The  Forest  Service  will  also 
work  closely  with  local  governments, 
State  and  Federal  agencies,  and  elected 
officials. 

The  environmental  analysis  and 
decision-making  process  will  Include 
the  following  opportunities  for  pubUc 
participation  and  comment: 


Estimated  date 

Step 

Public  involvement 

Late  March  1999 

Mid-May  1999  

By  mid-June  1999 

Publish  formal  Notice  of  Intent  (with  preliminary  pro- 
posal). 

Summarize  issues  In  response  to  the  proposal  and 
amendment. 

OeveloD  alternatives 

30-day  formal  comment  period;  Newsletter;  press  re- 
leases, Web  site. 
Wori<shop  Newsletter,  Web  page  update. 

Mailing,  Web  page  update;  Workshop  and  Informal 

meetings,  if  needed. 
Invite  public  comment;  90-day  formal  review;  Workshop 

July  1999 

December  1999  

Issue  draft  EIS  

Issue  amendment  and  EIS  

and  infomnal  meetings;  Newsletter,  press  releases, 
Web  site  update. 
Newsletter,  press  releases,  Web  sHe  update. 

The  Forest  Service  will  meet  with 
interested  groups,  organizations,  and 
individuals  to  discuss  the  proposed 
amendment.  The  agency  will  also  host 
at  least  one  workshop  in  McCurtain 
Coimty,  Oklahoma,  to  present  and 
clarify  the  preliminary  proposal, 
describe  ways  the  public  can  participate 
in  the  process,  and  accept  comments 
from  the  public  on  the  proposal  for 


amending  the  Forest  Plan.  The  Forest. 
Service  will  also  consider  comments 
received  at  any  time  during  the 
amendment  process. 

Following  the  publication  of  this 
Notice  of  Intent  (NOI),  a  draft  EIS  will 
be  prepared  and  published.  The  draft 
EIS  will  include  a  preferred  alternative 
with  specific  language  to  amendment 
the  Forest  Plan.  This  preferred 


alternative  will  be  developed  based  on 
issues  that  are  raised  in  response  to  the 
preliminary  proposal  presented  in  this 
NOI.  The  Forest  Service  will  then  again 
actively  seek  information,  comments, 
and  assistance  from  Federal,  State  and 
local  agencies  and  from  individuals  and 
organizations  that  may  be  interested  in 
or  affected  by  the  preferred  alternative 
in  the  draft  EIS.  It  is  very  important  that 
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those  interested  in  this  proposal 
participate  at  that  time. 
DATES:  Comments  responding  to  this 
Notice  of  hitent  (NOI)  should  be 
received  in  writing  (electronic  mail 
acceptable)  by  April  30, 1999.  The  draft 
EIS  should  be  available  for  public 
review  in  July  1999.  The  comment 
period  for  the  draft  EIS  will  commence 
on  the  day  the  Environmental  Protection 
Agency  publishes  the  Notice  of 
AvailabiUty  in  the  Federal  Register. 
After  a  comment  period  of  90  days,  the 
Final  EIS  and  Forest  Plan  Amendment 
should  be  completed  by  December  1999. 
ADDRE^ES:  Send  written  comments 
concerning  this  Notice  to:  Plan 
Amendment,  Ouachita  National  Forest, 
P.O.  Box  1270,  Hot  Springs,  AR  71902, 
for  send  electronic  mail  to:  <mdXJ 
r8__ouachita©fs.fed.us> 

All  comments  received  about  the> 
Forest  Plan  amendment,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  concerning  this  proposed 
action  and  will  bruvaUable  for  public 
inspectim.  Gomments  submitted 
anonymously  will  be  accepted  and 
considered;  however,  those  who  submit 
anonymous  comments  will  not  have 
standing  to  appeal  the  subsequent 
decision  under  36  CFR  part  217. 
FOR  FUfmiiR  MFOmiATION  COMTACT:  John 
Cleeves,  Forest  Plamier.  Ouachita 
National  Forest,  (501)  321-5251:  or  Bill 
Pell.  Acting  Team  Leader  for  Plaiming 
and  Recreatient  (501)  321-5320;  TDD 
(501)  321-5307. 
SUPPLEMENTARY  MFORMATION: 

Porpose  and  Need  To  Amend  die  Forest 
Plan  (Why  Is  die  Forest  Service 
Proposing  To  Ammd  the  Ouachita-     ^ 
National  Forest  nan? 

In  November  1996,  approximately 
111  ,300  acres  were  added  to  the 
Ouachita  National  Forest  in  the  north- 
central  portion  of  McCurtain  County, 
Oklahoma^  as  a  result  oi  a  major  land 
exchange.  Approximately  28,093  acres 
of  land  in  the  southeastern  comer  of  the 
coimty  were  subtracted  from  the 
National  Forest  System  at  the  same  ■ 
time.  As  part  of  this  land  exchange,  the 
Forest  Service  also  acquired  lands  in  Le 
Flore  County,  Oklahoma  and  several 
Arkansas  coimties  and  disposed  of 
additional  National  Forest  System  lands 
in  Aricansas.  Lands  added  to  the 
Ouachita  National  Forest  in  these 
coimties  were  addressed  in  Amendment- 
30  to  the  Forest  Plan.  The  amendment 
described  in  this  NOI  deals  only  with 
lands  acquired  in  McCurtain  County.  (In 
addition  to  lands  acquired  through  the 
exchange,  the  Ouachita  National  Forest 
purchased  approximately  280  acres  that 


are  now  included  in  the  Broken  Bow 
unit.) 

The  Federal  legislation  that 
authorized  the  land  exchange  (Omnibus 
Parks  and  Public  Lands  Management 
Act  of  1996)  specified  that  the  Forest 
Service  would  manage  these  acquired 
lands  and  waters  (here  and  in  other 
coimties)  under  the  forestwide 
standards  and  guidelines  in  the  existing 
Forest  Plan  until  the  acquired  lands 
were  incorporated' in  the  Plan  through  a 
formal  amencfanent  process.  The 
legislation  further  stipulated  that  the 
Forest  Service  would  initiate  the . 
process  to  incorporate  these  lands  and 
waters  in  the  Forest  Plan  within  12 
months  after  the  exchange  was 
completed.  (An  interdisdplinazy  team 
was  formed  and  work  began  within  the 
prescribed  12-mondi  period.)  The 
purpose  of  this  amendment,  then,  is  to 
estabUsh  the  goals,  objectives, 
management  areas,  standards,  and 
guidelines  under  which  the  acquired 
lands  in  question  will  be  managed. 

Tiqiics  To  Be  Addreaeed(lWliat  Topics 
VTiH  Be  Addressed  in  die  F(»est  Plan 
Amendment  and  How  Wen  Tliey 
Datennfaied?) 

Forest  Plans  provide  programmatic 
frameworks  for  decision-making  on  eadi 
National  Forest.  Each  Plan  sets  forth 
goals,  objectives,  advisable  courses  of 
action,  and  limitations  to  actions.  These 
advisable  courses  emd  limitations  to 
actions  are  called  standards  and 
guidelines.  Some  standards  and 
guidelines  apply  forestwide.  Others 
apply  only  to  specific  subdivisions  of 
the  National  Forest  called  Management 
Areas.  The  National  Forest  Managem«it 
Act  and  associated  agency  regulations 
(36  CFR  part  219.10(f))  provide 
direction  for  amendment  Forest  Plans. 

To  set  the  stage  for  this  amendment, 
the  Forest  S«^ce  developed  a 
preliminary  list  of  topics  likely  to  be 
relevant  to  the  decision-making  process. 
This  list  was  based  on  a  review  of  legal 
requirements;  current  conditions  in  the 
Broken  Bow  unit,  including  social, 
cultural,  economic,  and  environmental 
factors;  and  public  interest.  The 
interdisciplinary  team  also  considered 
the  results  of  monitoring  and  evaluation 
activities.  Forest  Plan  and  project  level 
appeal  issues  and  decisions,  lawsuit 
issues  and  decisions,  new  scientific 
information,  changing  public  demands, 
and  Forest  Service  direction  concerning 
ecosystem  management  and  the  Natural 
Resource  Agenda.  This  amendment  will 
address  the  following  broad  topics, 
among  others:  Recreation;  O&Road 
Vehicles;  Threatened,  Endangered,  and 
Sensitive  Species;  Transportation 
System;  Roadless  Areas;  Timber 


Suitability  and  Allowable  Sale  Quantity; 
Wild  and  Scenic  Rivers;  Range  (catUe 
grazing)  and  Vegetation  Patterns. 

TheForest  Service  has  prepared  a 
brief  discussion  paper  for  each 
amendment  topic.  These  papers 
(available  at  www.fs.fed.us/oonf/ 
mccurtain/papers2.htm)  define  topics  in 
the  context  of  related  Forest  Plan 
decisions  to  be  made,  the  existing 
situationon  the  Broken  bow  unit,  and 
ciurent  Forest  Plan  direction.  The 
proposal  described  later  in  this  Notice  is 
an  attempt  to  integrate  the  concerns  and 
opportunities  presented  by  each  of  the 
broad  topics  simunarized  below. 

Recreation:  PubUc  interest  in 
enhancing  recreation  and  tourism 
opportimities  in  southeastnm  Oklahoma 
was  a  strong  factor  in  local  and  State 
support  for  the  land  exchange  Among 
the  prominent  features  of  the  Broken 
Bow  imit  are  10  miles  of  the  Mountain 
Fork  River,  more  than  14  miles  ef  the 
Glover  River,  proximity  to  the  14,000- 
acre  Broken  Bow  lake,  steep  forested 
ridges,  large  areas  of  pine  plantations, 
and  an  extensive  road  network.  Rugged 
topogr^hy,  nat\iral  stands  of  oak  and 
pine,  and  lack  of  road  accesaon  the 
northwest,  nortii,  and  east  sides  of  the 
lake  contrast  witLless  severe 
topography,  extensive  pine  plantations, 
and  many  miles  of  low  standard  roads 
on  the  west.  These  lands  and  waters 
offer  a  great  variety  of  recreational 
opportxmities. 

Places  of  high  visual  sensitivity 
include  those  witiiin  the  view  of  heavily 
traveled  roads  and  trails,  recreation 
areas,  and  other  scenic  vistas  in  the 
area.  The  U.S.  Army  Corps  of  Engineers 
manages  Broken  Bow  Lake  and  much  of 
its  shoreline.  The  Oklahoma  Tourism 
and  Recreation  Department  and  the 
Oklahoma  Department  of  WildUfe 
Conservation  manage  other  parts  of  the 
shoreline  (some  under  lease 
arrangement  with  the  Corps)  and 
portions  of  the  uplands  around  the  lake, 
including  McCurtain  County  Wilderness 
Area,  which  is  nearly  surrounded  by 
National  Forest  land. 

The  general  area  already  receives 
considerable  recreation  use  from  local 
residents  and  many  people  who  travel 
from  Texas,  elsewhere  in  CHdahoma, 
and  other  states.  Dallas/Ft.  Worth, 
Tulsa,  and  Oklahoma  City  are  within  a 
half-day's  drive  of  these  lands.  People 
are  attracted  to  the  area  for  its  natural 
settings  on  both  public  and  timber 
industry  lands  and  for  the  various 
recreation  facilities  currentiy  available. 
Beaver's  Bend-Hochatown  State  Park, 
located  on  the  west  shore  of  the  lake,  is 
one  of  the  most  popular  parks  in 
Oklahoma;  a  Corps  recreation  area 
(managed  by  the  State  of  Oklahoma)  on 
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the  lower  Mountain  Fork  River  provides 
an  additional  draw.  Facilities  at  these 
State  and  Federal  recreation  areas 
include  8  campgrounds  with  nearly  400 
campsites,  the  40-room  Lakeview  Lodge, 
a  nature/education  center,  47  cabins, 
picnic  and  swimming  areas,  a  marina, 
numerous  boat  launching  ramps,  a 
system  of  hiking  trails,  and  a  golf 
course. 

Broken  Bow  Lake  is  a  major  attraction 
for  fishing  and  boating  enthusiasts.  The 
lower  part  of  the  Moimtain  Fork  is  a 
stocked  trout  fishery,  and  the  Glover 
River  is  considered  the  finest 
smallmouth  bass  fishery  in  Oklahoma. 
Both  the  Glover  and  Mountain  Fork 
Rivers  receive  considerable  use  by 
anglers  and  floaters. 

Off-road  Vehicles:  ORV  use  is  a 
popular  activity  oa  the  acquired  lands, 
which  have  a  high  density  of  low 
standard  roads  that  provide  access  to 
thousands  of  acres  of  pine  plantations. 
These  roads  have  traditionally  been 
open  to  ORV  riding  (when  they  were  in 
private  ownership).  However,  current 
Oklahoma  State  law  prohibits  ORV 
riding  on  public  roads,  including 
National  Forest  roads.  Because  of  the 
rugged  terrain  north  and  east  of  the  lake 
and  low  road  density,  ORV  use  there  is 
probably  restricted  to  the  road  system 
and  lake  access  points.  Little  is  known 
about  the  extent  or  nature  of  any 
resource  damage  due  to  OBS  use  in  the 
area.  Some  members  of  the  public 
support  allowing  continued  ORV  use  in 
the  area;  others  would  like  to  see  some 
restrictions,  such  as  limiting  cross- 
coimtry  travel  to  that  necessary  to 
transport  game. 

Tnieatened,  Endangered,  Sensitive 
Species:  Another  selling  point  for  the 
land  exchange  was  that  it  would  offer 
enhanced  opportunities  for  conservation 
of  threatened,  endangered,  and  sensitive 
species  on  public  lands,  particularly  in 
McCurtain  County,  Oklahoma.  For 
starters,  the  sections  of  the  Moimtain 
Fork  and  Glover  Rivers  and  their 
tributaries  within  the  Broken  Bow  imit 
contain  some  of  the  richest  aquatic 
faunas  in  Oklahoma,  including 
populations  of  the  threatened  leopard 
darter  (Percina  pantherind),  several 
species  the  Forest  Service  lists  as 
"sensitive"  or  as  candidates  for  listing 
as  sensitive,  and  important  sport  fishes. 
The  U.S.  Fish  and  Wildlife  Service  has 
designated  portions  of  the  two  rivers  as 
Critical  Habitat  for  the  leopard  darter. 

The  red-cockaded  woodpecker 
(Picoides  borealis)  occurs  in  the 
McCurtain  Coujity  Wilderness  Area, 
which  is  owned  by  the  state  of 
Oklahoma  and  managed  by  the 
Oklahoma  Department  of  Wildlife 
Conservation.  This  endangered  species 


has  been  observed  foraging  on  adjacent 
National  Forest  land  but  is  not  known 
to  nest  there.  The  Nature  Conservancy 
found  four  sites  showing  evidence  of 
occupation  or  offering  prime  habitat  for 
red-cockaded  woodpeckers  during  a 
1995  ecological  assessment  of  what  are 
.  now  national  forest  lands:  Locust 
Mountain,  Hee  Moimtain,  Little  White 
Oak  Mountain,  and  Five  Mile  Hollow. 

The  endangered  peregrine  falcon 
(Faico  peregrinus  anatum)  has  been 
observed  near  Brokem  Bow  Lake  as  a 
transient  during  migration.  There  is  a 
high  probability  that  this  species  roosts 
on  National  Forest  land  near  the  lake. 
The  threatened  bald  eagle  [Haliaeetus 
leucocephalus)  uses  habitat  along  the 
Mountain  Fork  River  in  the  vicinity  of 
Broken  Bow  Lake  in  the  winter,  roosting 
on  the  National  Forest.  Based  on  recent 
summer  observations,  biologists  suspect 
that  bald  eagles  may  also  nest  in  the 
vicinity. 

Another  federally  listed  species  that 
may  occur  in  the  Broken  Bow  unit  is  the 
.  endangered  American  burying  beetle 
(Nicrophorus  americanus).  Due  to  the 
similarity  of  habitat  types  present  on 
these  lands  to  occupied  habitats 
elsewhere  on  the  National  Forest,  there 
is  potential  for  this  species  to  occur  in 
the  Broken  Bow  unit.  Several  other 
sensitive  species  occur  within  the  unit. 
See  the  topic  paper  concerning 
Terrestrial  Threatened,  Endangered,  and 
Sensitive  Species  for  further 
information. 

Transportation  System:  The  acquired 
lands  include  an  extensive  road  network 
that  was  developed  by  Weyerhaeuser 
Company  for  intensive  timber 
management.  The  roads  and  associated 
drainage  structures  vary  considerably  in 
width,  design  standards,  and  general 
condition.  An  inventory  of  the  existing 
roads  on  the  Brok^i  Bow  unit  identified 
about  566  miles  on  National  Forest  land 
(a  road  density  of  3.26  miles  per  square 
mile). 

Roadless  Areas:  The  Forest  Service 
maintains  inventories  of  land  areas  that 
have  few  or  no  permanent  roads.  During 
Forest  Plan  revision,  the  agency 
conducts  a  pubUc  review  of  options  for 
all  "roadless  areas,"  and  one  or  more  of 
these  areas  could  eventually  be 
recommended  to  Congress  for 
wilderness  designation.  It  is  important 
to  note  that  no  wilderness 
determination  will  be  made  during  the 
Forest  Plan  amendment  process. 

Areas  of  National  Forest  land  that 
appear  to  fit  current  Forest  Service 
criteria  for  roadless  character  are  the 
7,356-acre  Ashford  Peak  area  on  the  east 
side  of  Broken  Bow  Lake  and  the  7,285- 
acre  Bee  Mountain  area  on  the  west  side 
of  the  lake.  Weyeihaeuser  reserved  oil 


and  gas  rights  until  the  year  2041  on  the 
Ashford  Peak  area  and  on  a  small 
portion  of  the  Bee  Mountain  area;  all 
minerals  are  outstanding  on  the  bulk  of 
Bee  Mountain.  Reserved  or  outstanding 
mineral  rights  do  not  necessarily 
disqualify  an  area  from  being 
"roadless,"  especially  if  mineral  rights 
are  obtainable  and/or  there  is  no  surface 
occupancy  or  development.  Currently 
no  development  exists  in  either  area. 
The  State-owned  McCurtain  County 
Wilderness  Area  lies  in  the  northern 
part  of  the  block  of  National  Forest 
lands  under  consideration  here. 

Vegetation  Patterns:  Based  on 
analysis  of  satellite  imagery  fi-om  May 
1998,  the  team  estimated  that  there  are 
about  61,600  acres  where  pines 
predominate  the  forest  canopy  and  at 
lest  46,000  where  hardwoods 
predominate.  Roads  and  other 
nonforested  conditions  occupy  about 
4,000  acres.  More  than  half  of  the  pine- 
dominated  acreage  consists  of  loblolly 
pine  plantations  less  than  30  years  old; 
the  remainder  consists  of  more  natural 
forest  cover  in  which  shortleaf  pines 
predominate.  The  pine  plantations 
average  110  acres  in  size,  but  several 
exceed  200  acres.  As  more  detailed, 
ground-based  forest  inventories  are 
completed,  these  estimates  will  be 
refined.  The  team  recognizes  that  many 
members  of  the  public  are  concerned 
about  conserving  hardwood  trees  and 
conserving  or  restoring  older  forests  and 
woodlands  of  all  kinds. 

Timber  Suitability  and  Allowable  Sale 
Quantity  (ASQ):  Timber  management  on 
the  Ouachita  National  Forest  is  designed 
to  perpetuate  native  forests,  sustain 
habitat  for  viable  populations  of  native 
plants  and  animals  (including  sensitive 
species),  protect  water  quality  and 
aesthetic  values,  yield  valuable  timber 
products,  and  support  local  economic 
activity.  National  Forest  lands 
"suitable"  for  timber  production  (as  one 
element  of  their  management)  are  those 
that  are  physically  and  legally  capable 
of  supporting  timber  harvests  and 
timber  regeneration  activities  on  a 
regulated  and  sustained  basis.  The  ASQ 
is  the  volume  of  timber  that  may  be  sold 
annually  from  the  "suitable"  lands 
covered  by  the  Forest  Plan.  Prior  to  the 
exchange,  the  suitable  land  base  was 
approximately  994,000  acres,  and  the 
ASQ  was  29.2  million  cubic  feet  (144 
million  board  feet). 

The  Broken  Bow  unit  includes  a  mix 
of  cutover  lands,  lobloUy  pine 
plantations,  and  mixed  pine-hardwood 
stands  of  varjdng  densities  and  age 
classes,  while  the  portions  of  the  Tiak 
tract  traded  to  Weyerhaeuser  consisted 
mainly  of  well-stocked  sawtimber 
stands  on  highly  productive  coastal 
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plain  sites.  These  changes  in  the 
National  Forest  land  base  may  result  in 
a  change  of  lands  suitable  for  timber 
harvest  and  the  corresponding  ASQ. 

Wild  and  Scenic  Rivers:  River 
eligibility  studies  are  carried  out  in 
accordance  with  the  Wild  and  Scenic 
Rivers  Act  and  the  Final  Revised 
Guidelines  for  Eligibility,  Classification, 
and  Management  of  River  Areas 
(Federal  Register  9/7/82)  of  the  U.S. 
Department  of  the  Interior  and  the  U.S. 
Department  of  Agriculture.  To  be 
eligible  for  inclusion  in  the  National 
Wild  and  Scenic  Rivers  System,  a  river 
must  be  free  flowing  and  have  one  or 
more  outstanding  remarkable  scenic, 
recreational,  geological,  fish  and 
wildlife,  archeological/historical,  or 
other  features.  The  planning  team  has 
conducted  eligibility  studies  for 
-portions  of  the  Glover  and  Moimtain 
Foric  Rivers. 

Range  (cattle  grazing):  Cattle  grazing 
is  a  traditional  use  of  the  acquired  lands 
that  developed  over  many  years  when 
.  the  lands  were  in  private  ownership. 
This  activity  and  land  use  is  a  source  of 
income  for  some  local  cattle  owners. 
Cattle  grazing  has  long  been  recognized 
as  one  of  the  important  multiple  uses  of 
National  Forest  land  when  managed  in 
a-way  that  ensures  protection  of 
ecological  values. 

.  Curently  19  individuals  have 
temporary  pennits  to  use  portions  of  the 
acquired  lands  to  graze  about  1,000 
head  of  cattle.  (These  permittees  had 
-grazing  permits  with  Weyerhaeuser  for 
diese  lands  prior  to  the  exchange.)  Many 
(rf  these  are  "on/ off"  permits,  with  the 
cattle  grazing  freely  between  private 
lands  and  National  Forest  lands.  The 
majority  of  National  Forest  lands  are 
included  in  the  permit  areas,  but  most 
of  the  grazing  occurs  on  roadsides  and 
in  young  plantations  that  have  not 
reached  crown  closiire.  There  are  few 
fences  on  the  property  lines. 

While  some  of  the  following 
additional  topics  will  be  discussed  in 
the  draft  EIS,  no  specific  decisions 
concerning  them  will  be  made  in  this 
amendment 

1.  Location  of  grazing  allotments, 
identification  of  individual  grazing 
permittees,  or  specific  conditions  for 
grazing  (such  a&  number  of  animals 
allowed,  permitted  use  periods,  range 
improvements). 

2.  Project-level  decisions  such  as 
construction  of  recreation  fecilities 
(e.g.,  trails  or  campgrounds)  and 
identification  of  individual  timber 
sales  or  road  closures. 

3.  Level  of  funding  the  county  wiU 
receive  in  any  given  year  from  "25 
percent  returns."  (The  Forest  Service 


annually  returns  25  percent  of  all 
gross  revenues  to  counties  with 
National  Forest  lands;  the  EIS  will 
discuss  the  possible  effects  of  the 
Forest  Plan  decisions  on  25  percent 
retiuns.) 

4.  Ecological  restoration  of  native  forests 
in  loblolly  pine  plantations. 
(Restoration  will  be  the  subject  of 
another  Forest  Plan  amendment.) 

5.  Relationships  with  neighboring 
landowners  (including  road 
easements  and  property  lines). 

6.  Community  development  (The  Forest 
Service  supports  community 
development  activities  and  recognizes 
that  Forest  Plan  decisions  may 
influence  development  opportunities 
and  quality  of  life  in  local 
communities.  The  draft  EIS  will 
examine  possible  economic  and  social 
impacts  to  local  communities  and  at 

a  broader  regional  level.) 

Preliminary  Proposal 

The  Forest  Service  has  prepared  a 
preliminary  proposal  to  address  the  six 
primary  decisions  and  now  seeks 
comments  on  this  proposal.  Comments 
received  will  be  used  to  develop 
alternatives  to  the  preliminary  proposal. 

(1)  Modification  of  forest-wide  goals, 

objectives,  standards,  and/or 
guidelines  (if  needed):  The  Forest 
Service  does  not  believe  that  such 
modifications  are  warranted  at  this 
time.  In  other  words,  the 
preliminary  proposal  is  to  manage 
the  acquired  lands  in  the  Broken 
Bow  unit  imder  the  current  forest- 
wide  goab  and  objectives  of  the 
Forest  Plan. 

(2)  Allocation  of  lands  and  waters  to 

management  areas:  Allocate  the 
approximately  111,580  acres  of  the 
Broken  Bow  unit  as  described 
below.  (Unless  noted  otherwise. 
Management  Area  niunbers  refer  to 
Aose  in  the  current  Forest  Plan.). 
All  acreage  estimates  are  subject  to 
change  on  the  basis  of  future  site- 
specific  analysis  and  planning. 
Items  (a)  through  (d)  describe  the 
Management  Area  allocations  that 
can  be  readily  displayed  at  the  scale 
of  a  Forest  map.  Items  (e)  through 
(j)  describe  those  Management 
Areas  that  cannot  be  displayed  on 
a  Forest  map  scale.  A  map 
displaying  the  four  allocations 
(Management  Areas  20,  22,  and  23 
and  "General  Forest")  is  available 
for  public  review  at  100  Reserve 
Street,  Federal  Building,  Second 
Floor,  Hot  Springs,  Arkansas  and  on 
the  Internet  at:  www.fs.fed.us/oonf/ 
mccuitain/. 
(a)  General  Forest  (tjrpically  a 
combmation  of  Management  Areas 


9, 10, 11, 12, 13, 14,  and  18,  but 
may  also  include  others): 
approximately  29,885  acres. 
Management  Area  14  (Lands 
Suitable  for  Timber  Production, 
Ouachita  Moimtains)  usually  is  the 
most  prominent  in  this  mix  of 
Management  Areas.  This  area 
includes  lands  of  moderate  to  low 
productivity  (e.g.,  site  indices  are  at 
least  50  for  shortleai  pine  and  60  for 
hardwoods)  that  have  not  been 
assigned  to  more  restrictive 
Management  Areas.  Much  of  the 
timber  produced  on  the  Ouachita 
National  Forest  comes  from 
Management  Area  14,  but  these 
lands  also  help  meet  vital  wildlife 
■  habitat,  watershed  protection,  and 
recreation  needs. 

(b)  Management  Area  20 — Wild  and 
Scenic  River  Corridors: 
approximately  6,735  acres  (all 
unsuitable  for  timber  production). 
Management  Area  20  consists  of 
corridors  of  rivers  eligible  or 
potentially  eligible  for  inclusion  in 
the  National  Wild  and  Scenic 
Rivers  System.  Within  the  Broken 
Bow  unit,  segments  of  the  Mountain 
Fork  and  Glover  Rivers  would  be 
included  in  this  Management  Area. 

(c)  Management  Area  22-Shortleaf 
Pine-Bluestem  Renewal  and  Red- 
Cockaded  Woodpecker  Habitat 
-Management  Area:  approximately 
.51,110  acres  (includhxjg  lands 
suitable  and  unsuitable  for  timber 
production).  Management  Area  22 
includes  National  Forest  lands  that 
historically  provided  or  currently 
provide  nesting  and/or  foraging 
habitat  for  the  red-cockaded 
woodpecker  and  that  are  dedicated 
to  renewal  of  the  shortleaf  pine- 
bluestem  grass  ecosystem.  Forest 
management  activities  include 
periodic  thinning,  prescribed  fire, 
and  regeneration  by  the  two-aged 
shelterwood  method.  No  actions 
would  be  taken  that  would 
diminish  the  roadless 
characteristics  of  inventoried 
roadless  areas  within  this 
Management  Area. 

(d)  Management  Area  23  (new  to  the 
Forest  Plan) — Broken  Bow  Lake 
(area):  approximately  23,850  acres 
(including  lands  suitable  and 
unsuitable  for  timber  production). 
Management  Area  23  would 
include  lands  that  can  be  seen  from 
the  main  part  of  the  lake  and  most 
other  National  Forest  lands  east  of 
Highway  259  and  south  of  the 
proposed  boimdary  of  Management 
Area  22.  The  emphasis  would  be  on 
conserving  and  enhancing  the  area's 
unique  combination  of  recreational. 
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aesthetic,  wildlife  habitat,  and 
water  quality  values  and  benefits. 
The  following  Management  Areas 
cannot  be  displayed  at  the  fairly  coarse 
scale  of  a  Forest  map.  Some  of  the  ones 
lik«ly  to  be  applied  to  the  Broken  Bow 
Unit  by  the  Forest  Plan  amendment 

(«)M^aK,ement  Area  9 — Water  and 
Riparian  Areas  (ponds,  lakes, 
Streamside  zones,  and  riparian 
dreas;  streamside  zones  have 
minimum  widths  of  100  feet  to  both 
sides  of  perennial  streams  and  30 
feet  both  sides  of  all  other  streams), 
all  considered  unsuitable  for  timber 
production:  approximately  12,600 
acres  plus  approximately  11,550 
acres  of  equivalent  streamside 
management  zones  in  Management 
Area  22  for  a  total  of  approximately 
24,150  acres  in  streamside 
management  zones. 

(f)  Management  Area  10-^Nonforest 
(consists  of  roads,  rights-of-ways, 
and  special  uses  located  within 
other  Management  Areas): 
estimated  acres  will  be  supplied  in 
the  draft  EIS. 

(g)  Management  Area  11 — Not 
Appropriate  for  Timber  Production 
(lands  of  low  productivity,  i.e.,  20 
to  49  cubic  feet  of  tree  growth  per 
acre  per  year;  site  index  for 
hardwood  generally  less  than  60 
and  for  pine,  less  than  50): 
estimated  acres  will  be  supplied  in 
the  draft  EIS. 

(h)  Management  Area  12 — 
Nonproductive  (areas  of  rock 
outcrops  or  shallow,  soils  on  which 
tree  growth  is  less  than  20  cubic 
feet  per  year):  estimated  acres  will 
be  suppUed  in  the  draft  EIS. 

(i)  Management  Area  13 — Unsuitable 
Lands  Based  on  Other  Resource 
Coordination  (lands  unsuitable  for 
timber  production  that  are  not 
included  in  other  Management 
Areas):  estimated  acres  will  be 
supplied  in  the  draft  EIS. 

())  Management  Area  18 — Visually 
Sensitive  Foregroimd  Areas,  Roads 
and  Trails  (foreground  area  along 
sensitivity  level  1  and  2  roads,  e.g., 
major  highways  and  major  forest 
roads,  and  trails):  estimated  acres 
will  be  supplied  in  the  draft  EIS. 
(3)  Identification  of  lands  suitable  for 
timber  production:  Based  upon  an 
analysis  of  satellite  imagery,  slope 
and  soils  data,  the  preliminary 
assigimient  of  lands  and  waters  to 
four  major  Management  Areas 
(described  above),  and  estimates  of 
streamside  management  zones,  the 
interdisciplinary  team  estimates 
that  approximately  54,000  acres  of 


the  Broken  Bow  imit  may  be 
suitable  for  timber  production.  Of 
these  lands,  at  least  32,000  acres 
consist  of  loblolly  pine  plantations. 
The  disposal  of  28,093  acres  of 
coastal  plain  lands  (former  portions 
of  the  Tiak  Ranger  District)  and  the 
addition  of  approximately  111,580 
acres  in  the  mountainous  part  of 
McCurtain  County  has  resulted  in 
an  estimated  net  increase  of  about ' 
25,750  acres  of  National  Forest  land 
suitable  for  timber  production. 
Further  analysis  of  timber 
suitability  will  be  Included  in  the 
draft  EIS. 

(4)  Re-determination  of  forest-wide 

allowable  sale  quantity  (ASQ)  (if 
needed):  The  land  base  suitable  for 
timber  production  for  the  Ouachita 
National  Forest  has  increased  as  a 
result  of  the  land  exchange,  but  the 
average  timber  productivity  of  the 
acquired  lands  in  Oklahoma  is  less 
than  that  of  the  former  National 
Forest  lands  that  are  now  in  private 
ownership.  The  interdisciplinary 
team  will  conduct  analyses  to 
determine  the  net  change,  if  any,  in 
ASQ. 

(5)  Identification  of  lands  suitable  and 

potentially  available  for  cattle 
grazing:  Most  of  the  acquired  lands 
appear  to  be  suitable  for  controlled 
grazing.  The  capability  of  these 
lands  for  producing  forage  for 
grazing  animals  will  be  aiudyzed 
and  reported  in  the  draft  EIS. 

(6)  Determination  of  the  eligibility  and 

suitability  of  the  Glover  and 
Mountain  Fork  Rivers  for  possible 
congressional  designation  as  Wild 
and  Scenic  Rivers:  The 
interdisciplinary  team  has  made  a 
preliminary  determination  that  the 
portion  of  the  Glover  River  within 
National  Forest  boundaries  should 
be  reconmiended  for  inclusion  in 
the  National  Wild  and  Scenic 
Rivers  System;  the  team  will  not 
recommend  the  portions  of  the 
Mountain  Fork  River  within 
National  Forest  boundaries  for  such 
inclusion  at  this  time. 
Glover  River:  Segment  I — 19.5  stream 
miles,  beginning  at  the  confluence 
of  East  and  West  Forks,  T3S,  R23E, 
Sec.  7,  and  extending  south  to  the 
Forest  proclamation  boundary,  T5S, 
R23E,  Sec.  9  (about  0.8  mile 
downstream  from  the  bridge  on 
road  50000).  This  segment  (and 
possibly  lower  portions  of  Cedar 
and  Carter  Creeks)  is  eligible 
because  the  stream  is  free  flowing 
and  has  outstandingly  remarkable 
scenic,  recreational,  fish  and 
wildlife,  geological  and 
archaeologicaLlustoric  values.  It 


qualifies  for  classification  as 
"scenic"  because  it  is  free  of 
impoimdments,  has  shorelines  or 
watersheds  still  largely  primitive 
and  shorelines  largely  imdeveloped, 
and  has  several  access  points  and 
road  crossings.  The  Forest  Service 
will  complete  a  report  to  determine 
if  this  segment  of  the  Glover  Eliver 
is  suitable  for  inclusion  in  the 
NWSR  System.  Segment  n— 12.5 
stream  miles,  beginning  at  the 
southern  limit  of  the  Forest 
proclamation  boimdary  south  to  the 
confluence  with  Little  River. 
Because  this  segment  of  the  Glover 
River  is  in  private  ownwship  and 
outside  the  National  Forest 
proclamation.boundary,  the  Forest 
Service  will  not  conduct  an 
eligibility  and  suitability  study. 
Such  a  study  would  be  more 
appropriately  conducted  by  a  State 
agency. 
Mountain  Fork  River:  SegmentI — 15.9 
stream  miles,  including  that  part  of 
the  river  from  the  Oklahoma- 
Arkansas  State  line,  TlS,  R27E,  Sec. 
3,  downstream  to  the  Forest 
proclamation  boundary  at  the 
Oklahoma  Highway  4  bridge,  TlS, 
R25E,  Sec.  24.  This  segment  of  the 
Moimtain  Fcvk  is  entirely  in  private 
ownership  and  outside  the  National 
Forest  proclamation  boimdary.  The 
Forest  Service  will  not  conduct  an 
eligibility  or  suitability  study  of  this 
stretch  of  river.  Such  a  study  would 
be  more  appropriately  conducted  by 
a  State  agency.  Segmmt'II — 9.1 
miles,  including  that  part  of  the 
river  frtjm  the  Forest  proclamation 
boundary  at  the  Oklahoma  Highway 
4  bridge  downstream  to  the  upper 
end  of  Broken  Bow  Lake  (600-foot 
elevation  level).  This  segment  is 
eligible  for  designation  under  the 
WUd  and  Scenic  Rivers  Act  because 
it  is  free  flowing  and  has 
outstandingly  remarkable  «cenic, 
recreational,  fish  and  wildlife, 
geological,  and  archaeological/ 
historical  values.  It  qiialifies  as 
"scenic"  because  it  is  free  of 
impoimdments,  has  shorelines  or 
watersheds  still  largely  primitive 
and  shorelines  largely  undeveloped, 
and  has  several  access  points  and 
road  crossings.  Because  of  limited 
National  Forest  ownership  in  this 
segment  (2.3  miles),  it  wotild  be 
more  appropriate  for  a  State  agency 
to  complete  any  further  studies. 
Segment  in — 11.1  stream  miles, 
beginning  at  the  Broken  Bow  dam 
and  extending  downstream  to  the 
National  Forest  proclamation 
boundary  at  U.S.  Highway  70,  T6S, 
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R26E,  Sec.  7.  Althoiigh  containing 
outstandingly  remarkable  scenic 
and  recreational  values,  this 
segment  of  river  is  not  considered 
free  flowing  and,  therefore,  is  not 
eligible  for  inclusion  in  the 
NWSRS. 

Possible  Alternatives 

The  alternatives  briefly  summarized 
below  have  been  discussed  by  the 
interdisciplinary  team;  others  will  be 
developed  in  response  to  public  issues. 

(1)  Increase  extent  of  Management  Area 
22.  Increase  Management  Area  22 
(renewal  of  the  shortleaf  pine- 
blvestem  ecosystem)  to  encompass 
more  acreage,  including  most  of  the 
land  tentatively  proposed  for 
allocation  to  Management  Areas  14 
and  23. 

(2)  Establish  a  single  Management  Area 
23  (Broken  Bow  Lake  Management 
Area)  east  of  Highway  259,  divided 
into  23a  (Habitat  Management  Area 
for  Red-cockaded  Woodpecker)  and 

"  23b  [lower  Lake  area]  instead  of  22 
and  23).  This  alternative  would  be 
developed  to  show  a  more  integrated 
picture  of  management  direction 
within  the  Broken  Bow  Lake/ 
Moimtain  Fork  River  area.  Standards 
and  guidelines  would  change  little. 

(3)  Increase  the  extent  of  Management 
Area  14.  Allocate  more  land  to  the 
Management  Area  that  yields  most  of 
the  wood  products  from  the  Ouachita 
National  Forest. 

Further  Information  Concerning  Public 
Comments  on  the  Draft  EIS 

The  Forest  Service  believes,  at  this 
early  stage,  that  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermonl  Yankee  Nuclear  Power  Corp.  v. 
^^iDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the 
comment  period  so  that  substantive 
comments  and  objections  are  made 


available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
conunents  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  part  1503.3  in  addressing  these 
points. 

Responsible  Official:  The  Responsible 
Official  is  Elizabeth  Estill,  Regional 
Forester,  Southern  Region  of  the  USDA 
Forest  Service,  located  at  1720 
Peachtree  Road,  NW,  Atlanta,  GA 
30367. 

Dated:  March  24. 1999. 
George  Wayne  Kelley, 

Deputy  Regional  Forester. 

[FR  Doc.  99-8010  Filed  3-31-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

DesignatkMi  for  tha  Central  IHinola  (IL) 
Area 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  GIPSA  annoimces  designation 
of  Central  Illinois  Grain  Inspection,  Inc. 
(Central  Illinois)  to  provide  official 
services  under  the  United  States  Grain 
Standards  Act,  as  amended  (Act). 
EFFECTIVE  DATE:  June  1, 1999. 
ADDRESSES:  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-3604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  at  202-720-8525. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 


In  the  October  1, 1998,  Federal 
Register  (63  FR  52678),  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  area  assigned 
to  Central  Illinois  to  submit  an 
application  for  designation. 
Applications  were  due  by  October  30, 
1998.  There  were  two  applicants: 
Central  Illinois  and  Turner  Grain 
Services,  Inc.  (Turner).  Central  Illinois 
applied  for  designation  to  provide 
official  services  in  the  entire  area 
currently  assigned  to  them.  Tiimer, 
currently  operating  an  unofficial  grain 
inspection  business  not  designated  by 
GIPSA  under  the  authority  of  the  Act, 
applied  for  designation  to  provide 
official  services  in  a  portion  of  the 
Central  Illinois  area.  Turner  applied  for 
the  area  boimded  on  the  North  by 
Interstate  74;  bounded  on  the  East  by 
Interstate  155;  bounded  on  the  South  by 
niinois  Route  136;  and  boimded  on  the 
West  by  the  western  Tazewell  County 
line,  and  the  western  Peoria  County  line 
north  to  Interstate  74. 

The  October  1, 1998,  Federal  Register 

also  asked  for  comments  on  the  services 
provided  by  Central  Illinois.  GIPSA  did 
not  receive  any  comments. 

In  the  December  1, 1998,  Federal 
Register  (63  FR  66118),  GIPSA  asked  for 
comments  on  the  applicants  for  the 
Central  Illinois  area.  GIPSA  received 
two  comments  by  the  deadline:  both 
were  frt)m  grain  companies  that  said 
they  were  familiar  with  the  services 
provided  by  Central  Illinois  and  Turner, 
and  both  supported  designation  of  both 
organizations. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act 
and,  according  to  Section  7(f)(1)(B), 
determined  that  Central  Illinois  is  better 
able  to  provide  official  services  in  the 
geographic  area  for  which  they  appUed. 

Effective  June  1, 1999,  and  ending 
May  31,  2002,  Central  Illinois  is 
designated  to  provide  official  services  in 
the  Central  Illinois  geographic  area 
specified  in  the  October  1, 1998, 
Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Central  Illinois  at 
309-827-7121. 

Authority:  Pub.  L.  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  March  17, 1999. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
(FR  Doc.  99-/995  Filed  3-"?l-09;  8:45  am] 

BlUmG  CODE  3410-EN-P 


15724 


Federal  Register/Vol.  64,  No.  62/Thur^day,  April  1,  1999/Notice8 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
StocKyards  Administration 

Opportunity  for  Designation  In  the 
Hastings  (NE),  Aberdeen  (SD), 
Missouri,  Decatur  (IL),  Grand  Forits 
(NO),  McCrea  (lA),  and  South  Carolina 
Areas  and  Request  for  Comments  on 
the  Hastings,  AlMrdeen,  Missouri, 
Decatur,  Grand  Forks,  IMcCrea,  and 
South  Carolina  Agencies 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 

action:  Notice. 

SUMMARV:  The  designations  of  the 
official  agencies  listed  below  will  end  in 
October,  November,  and  December 
1999.  GIPSA  is  asking-persons 
interested  in  providing  official  service* 
in  the  areas  served  by  these  agencies  to 
submit  an  application  for  designation. 
GIPSA  is  also  asking  for  comments  on 
the  services  provided  by  these  currently 
designated  agencies : 

Hastings  Grain  Inspection,  Inc. 
(Hastings); 


Aberdeen  Grain  Inspection,  Inc. 

(Aberdeen); 
Missouri  Department  of  Agriculture 

(Missouri); 
Decatiu  Grain  Inspection,  Inc.  (Decatur); 
Grand  Forks  Grain  Inspection 

Department,  Inc.  (Grand  Forks); 
John  R.  McCrea  Agency,  Inc.  (McCrea); 

and 
South  Carolina  Department  of 

Agriculture  (South  Carolina). 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  April  30, 1999.  Comments 
must  be  postmarked  or  sent  by 
telecopier  (FAX)  on  or  before  May  31, 
1999. 

ADDRESSES:  Applications  and  comments 
must  be  submitted  to  USDA,  GIPSA, 
Janet  M.  Hart,  Chief,  Review  Branch, 
Compliance  Division,  STOP  3604,  Room 
1647-S,  1400  Independence  Avenue, 
SW.  Washington,  DC  20250-3604. 
Applications  and  comments  may  be 
submitted  by  FAX  on  202-690-2755.  If 
an  application  is  submitted  by  FAX, 
GIPSA  reserves  the  right  to  request  an 
original  application.  All  applications 
and  comments  will  be  made  available 
for  public  inspection  at  this  address 


located  at  1400  Independence  Avenue, 
SW,  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Hart,  at  202-720-8525. 

SUPPLEMENTARY  INFORMATION:  This 
Action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  Action. 

Section  7(f)(1)  of  the  United  States 
Grain  Standards  Act,  as  amended  (Act), 
authorizes  GIPSA's  Administrator  to 
designate  a  qualified  applicant  to 
provide  official  services  in  a  specified 
area  after  determining  that  the  applicant 
is  better  able  than  any  other  applicant 
to  provide  such  official  services. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  trieimially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
section  7(f)  of  the  Act. 

1.  Current  Designatioiu  Being 
Announced  for  Renewal 


Official  agency 

Main  office 

Designation 
start 

Designation 
end 

Hastjnas 

Hastings,' NE J. 

Aberdeen,  SD _ _ _ 

Jefferson  City,  Ma _ 

Decatur,  IL 

Grand  Forks,  ND-. 

11/1/1996 
12/1/1996 
12/1/1996 
01/1/1997 
01/1/1997 
01/1/1997 
01/1/1997 

10/31/1999 

At)erdeen  

Missouri  

Decatur  _ 

Grand  Forks 

11/30/1999 
11/30/1999 
12/31/1999 
12A31/1999 

MrCrea 

12/31/1999 

Soutti  Carolina _ 

North  Charleston,  SC  

12A31/1999 

a.  Hastings 

Pursuant  to  section  7(f)(2)  of  the  Act, 
the  following  geographic  area,  in  the 
State  of  Nebraska,  is  assigned  to 
Hastings. 

Bounded  on  the  North  by  the  northern 
Nebraska  State  line  from  the  western 
Sioux  County  line  east  to  the  eastern 
Knox  County  line; 

Bounded  on  the  East  by  the  eastern 
and  southern  Knox  County  lines;  the 
eastern  Antelope  County  Une;  the 
northern  Madison  County  line  east  to 
U.S.  Route  81;  U.S.  Route  81  south  to 
the  southern  Madison  Coimty  line;  the 
southern  Madison  County  line;  the 
eastern  Boone,  Nance,  and  Merrick 
Coimty  lines;  the  Platte  River  southwest; 
the  eastern  Hamilton  County  line;  the 
northern  and  eastern  Fillmore  County 
lines;  the  southern  Fillmore  Coimty  line 
west  to  U.S.  Route  81;  U.S.  Route  81 
south  to  State  Highway  8;  State 
Highway  8  west  to  the  County  Road  1 
mile  west  of  U.S.  Route  81;  the  County 


Road  south  to  southern  Nebraska  State 
line; 

Bounded  on  the  South  by  the 
southern  Nebraska  State  line,  frcHn  the 
County  Road  1  mile  west  of  U.S.  Route 
81,  west  to  the  western  Dundy  County 
line;  and 

Bounded  on  the  West  by  the  western 
Dundy,  Chase,  Perkins,  and  Keith 
County  lines;  the  southern  and  western 
Garden  County  lines;  the  southern 
Morrill  County  line  west  to  U.S.  Route 
385;  U.S.  Route  385  north  to  the 
southern  Box  Butte  Coimty  line;  the 
southern  and  western  Sioux  County 
lines  north  to  the  northern  Nebraska 
State  line. 

The  following  grain  elevators,  located 
outside  of  the  above  contiguous 
geographic  area,  are  part  of  this 
geographic  area  assignmentr  Farmers 
Coop  and  Big  Springs  Elevator,  both  in 
Big  Springs,  Deuel  County  (located 
inside  Kansas  Grain  Inpsection  Service, 
Inc.'s,  area);  and  Huskers  Cooperative 
Greiin  Company,  Columbus,  Platte 


County  (located  inside  Fremont  Grain 
Inspection  Department,  Inc.'s,  area). 

b.  Aberdeen 

Pursuant  to  section  7(f)(2)  of  the  Act, 
the  following  geographic  area,  in  the 
States  of  North  Dakota  and  South 
Dakota,  is  assigned  to  Aberdeen. 

Bounded  on  the  North  by  U.S.  Route 
12  east  to  State  Route  22;  State  Route  22 
north  to  the  Burlington-Northern  (BN) 
line;  the  Burlington-Northern  (BN)  line 
east  to  State  Route  21;  State  Route  21 
east  to  State  Route  49;  State  Route  49 
south  to  the  North  Dakota-South  Dakota 
State  line;  the  North  Dakota-South 
Dakota  State  line  east  to  U.S.  Route  83; 
U.S.  Route  83  north  to  State  Route  13; 
State  Route  13  east  and  north  to 
Mcintosh  County;  the  northern 
Mcintosh  County  line  east  to  Dickey 
Coimty;  the  northern  Dickey  County 
line  east  to  U.S.  Route  281;  U.S.  Route 
281  south  to  the  North  Dakota-South 
Dakota  State  line;  the  North  Dakota- 
South  Dakota  State  line  east; 
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Bounded  on  the  East  by  the  eastern 
South  Dakota  State  line  (the  Big  Sioux 
River)  to  A54B; 

Bounded  on  the  South  by  A54B  west 
to  State  Route  11;  State  Route  11  north 
to  State  Route  44  (U.S.  18);  State  Route 
44  west  to  the  Missouri  River;  the 
Missouri  River  south-southeast  to  the 
South DakotaState  line;  the  southern 
South  Dakota  State  line  west;  and 

Bounded  on  the  West  by  the  western 
South  Dakota  State  line  north;  the 
western  North  Dakota  State  line  north  to 
U.S.  Route  12. 

c.  Missouri 

Pursuant  to  section  7(f)(2)  of  the  Act, 
the  following  geographic  area,  the  entire 
State  of  Missouri,  is  assigned  to 
Missouri. 

d.  Decatur 

Pursuant  to  Section  7(f)(2)  of  the  Act, 
the  following  geographic  area,  in  the 
.State  of  Illinois,  is  assieaed  to  Decatur. 

Boimded  on  thaNorui  by  the  northern 
and  eastern  DeWitt  Ck)unty  lines;  the 
eastern  Macon  County  line  south  to 
Interstate  72;  Interstate  72  northeast  to 
the  eastern  Piatt  County  line; 

Bounded  on  the  East  by  the  eastern 
Piatt,  Moultrie,  and  Shelby  County 
lines; 

Bounded  on  the  South  by  the 
southern  Shelby  County  line;  a  straight 
line  running  along  the  southern 
Montgomery  County  line  west  to  State 
Route  16  to  a  point  approximately  1 
mile  northeast  of  Irving;  and 

Bounded  on  the  West  by  a  straight 
line  from  this  point  northeast  to 
Stonington  on  State  Route  48;  a  straight 
line  from  Stonington  northwest  to 
Elkhart  on  Interstate  55;  a  straight  line 
frt)m  Elkhart  northeast  to  the  west  side 
of  Beason  on  State  Route  10;  State  Route 
10  east  to  DeWitt  County;  the  western 
DeWitt  County  Une. 

Decatur's  assigned  geographic  area 
does  not  include  the  following  grain 
elevators  inside  Decatur's  area  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agency:  Cfaampaign-DanviUe  Grain 
Inspection  Departments,  Inc.:  Moultrie 
Grain  Association,  Cadwell,  MoiJtrie 
County;  Tabor  and  Company,  Weedman 
Grain  Company,  and  Pacific  Grain 
Company,  all  in  Fanner  City,  DeWitt 
Coimty;  and  Monticello  Grain  Company, 
Monticello,  Piatt  County. 

e.  Grand  FoHcs 

Pursuant  to  section  7(f)(2)  of  the  Act, 
the  following  geographic  area,  in  the 
State  of  North  Dakota,  is  assigned  to 
Grand  Forks. 

Boimded  on  the  North  by  the  North 
Dakota  State  line; 


Bounded  on  the  East  by  the  North 
Dakota  State  line  south  to  State  Route 
200; 

Boimded  on  the  South  by  State  Route 
200  west-northwest  to  the  western  Traill 
County  line;  the  western  Traill  Coimty 
line;  the  southern  Grand  Forks  and 
Nelson  County  lines;  the  southern  Eddy 
County  line  west  to  U.S.  Route  281;  U.S. 
Route  281  north  to  State  Route  15;  State 
Route  15  west  to  U.S.  Route  52;  U.S. 
Route  52  northeast  to  State  Route  3;  and 

Boimded  on  the  West  by  State  Route 
3  north  to  State  Route  60;  State  Route 
60  west-northwest  to  State  Route  5; 
State  Route  5  west  to  State  Route  14; 
State  Route  14jiorth  to  the  North  Dakota 
State  line. 

Grand  Fork's  assigned  geographic  area 
does  not  include  the  following  grain 
elevators  inside  Grand  Fork's  area 
which  have  been  and  will  continue  to 
be  serviced  by  the  following  official 
agencies: 

1.  Grain  Inspection,  Inc.:  Fanners 
Coop  Elevator,  Fessenden;.  Farmers 
Union  Elevator,  and  Manfred  Ckain, 
both  in  Manfred;  all  in  Wells  County; 
and 

2.  Minot  Grain  Inspection,  Inc.: 
Harvey  Fanners  Elevator,  Harvey,.  Wells 
County. 

/.  McCrea 

Pursuant  to  section  7(f)(2)  of  the  Act, 
the  following  geographic  area,  in  the 
States  of  Illinois  and  Iowa,  is  assigned 
to  McCrea. 

Canoli  and  Whiteside  Counties, 
Illinois. 

Clinton  and  Jackson  Comities,  Iowa. 

2.  OppoitUBity  fbr  Designation 

Int««sted  persons,  including 
Hastings,  Aberdeen,  Missouri,  Decatur, 
Grand  Forks,  McCrea,  and  South 
Carolina,  are  hereby  given  the 
opportunity  to  apply  for  designation  to 
provide  official  services  in  the 
geographic  areas  specified  above  under 
the  provisions  of  section  7(f)  of  the  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder. 


Designation  Term 

Hastings 

Aberdeen  

Missouri 

11/01/1999  to  9/30/2002. 
12/01/1999  to  9/30/2002. 
12/01/1999  to  9/30/2002 

Decatur 

01/01/2000  to  9/30/2002. 

Grand  Forks 

McCrea  

South  Carolina 

01/01/2000  to  9/30/2002. 
01/01/2000  to  9/30/2002. 
01/01/2000  to  9/30/2002. 

Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 


3.  Request  fbr  Comments 

GIPSA  also  is  publishing  this  notice 
to  provide  interested  persons  the 
opportunity  to  present  comments  on  the 
Hastings,  Aberdeen,  Missouri,  Decatur, 
Grand  Forks,  McCrea,  and  South' 
Carolina  official  agencies.  Commenters 
are  encouraged  to  submit  pertinent  data 
concerning  the  Hastings,  Aberdeen, 
Missouri,  Decatur,  Grand  Forks, 
McCrea,  and  South  Carolina  official 
agencies  including  information 
concerning  the  timeliness,  cost,  quality, 
and  scope  of  services  provided.  All 
comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address. 

Applications,  comments,  and  other 
available  information  will  be  considered 
in  determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L.  94-582. 90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  March  11, 1999. 
-NeU  E.  Porter, 

Director,  Compliance  Division. 
[FR  Doc.  99-7996  Filed  3-31-99;  8:45  am] 
MUMQ  CODE  3410-EH-^ 


OOMIMSSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  PuMIe  Meeting 
of  the  New  York  State  Advieory 
Comntittee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
York  State  Advisory  Commit!^  to  the 
Commission  will  convene  at  1:30  p.m. 
and  adjourn  at  5:30  p.m.  on  April  23, 
1999,  at  the  United  Way  of  New  York. 
2nd  Floor  Conference  Room  2A,  Two 
Park  Avenue,  New  York,  New  York 
10016.  The  Committee  will  plan  for  the 
release  of  its  report,  Equal  Housing 
Opportunities  in  New  York:  An 
Evaluation  of  Section  8  Housing 
Programs  in  Buffalo,  Rochester,  and 
Syracuse.  The  Committee  will  also 
discuss  plans  for  a  new  project. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chun,  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 
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Dated  at  Washington.  DC,  March  24. 1999. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  99-7945  Filed  3-31-99;  8:45  am] 
BMJJNG  COOE  S33S-01-M 

COMMISSION  ON  CIVIL  RIGHTS 

Agenda  arKLNottce  of  Public  Meeting 
of  the  Pennsylvania  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Pennsylvania  Advisory  Committee  to 
the  Commission  will  convene  from  1:30 
p.m.  to  5:00  p.m.  on  April  23, 1999,  at 
the  Philadelphia  Convention  Center, 
Administrative  Level  Board  Room,  12th 
and  Arch  Streets,  Philadelphia, 
Pennsylvania  19107.  The  Committee 
will  discuss  the  January  14,  1999  forum 
presentations,  review  staff's  progress  on 
the  draft  report  of  the  event,  and  receive 
presentations  firom  those  organization 
representatives  unable  to  attend  the 
forum. 

Persons  de»ring  additional 
infcwmation,  or  plaiming  a  presentation 
to  the  Committee,  should  contract  Ki- 
Taek  Chun,  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  woridng 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  23, 1999. 
Carol-Lee  Hurley, 

Chief,  Regional  Proffams  Coordination  Unit. 
[FR  Doc.  99-7946  Filed  3-31-99;  8:45  am] 

BILLINQ  COOE  633fr-01-ll 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Virginia  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Virginia  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  3:00  p.m.  on  April  23, 
1999,  at  the  National  Spa  and  Pool 
Institute,  2111  Eisenhower  Avenue, 
Alexandria,  Virginia  22314.  The 
Committee  will  review  its  draft  report 
on  the  treatment  of  African  American 


males  in  Virginia's  justice  system, 
conduct  an  informational  briefing  on 
civil  rights  developments,  and  discuss 
new  project  proposals. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chun,  Director  of  the  Eastern 
Regional  office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  wUl  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working, 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  23, 1999. 
Carol>Lae  Hurley, 

Chief,  Regional  Progmnis  Coordination  Unit. 
(FR  Doc.  99-7947  Filed  3-31-99;  8:45  ami 

BILUNO  CODE  6335-01-l« 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  Of  Public  Meeting 
of  the  Wyoming  Advisory  CommKtee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Wyoming  Advisory  Committee  to  the 
Commission  will  convene  at  5:30  p.m. 
and  recess  at  7:30  p.m.  on  Wednesday, 
May  5, 1999.  The  purpose  of  the 
meeting  is  to  hold  orientation  for  new 
members  and  a  briefing  on  format  and 
presenters  for  the  community  forum. 
The  Committee  will  reconvene  at  9:00 
a.m.  and  adjourn  at  9:00  p.m.  on 
Thursday,  May  6, 1999,  to  hold  a 
community  forum  on  education  issues 
affecting  minority  students  in  the 
Wyoming  public  secondary  schools 
with  representatives  of  the  U.S. 
Department  of  Education,  Wyoming 
State  government  and  school  district 
officials,  and  community 
representatives  and  citizens.  The 
meeting  for  both  days  will  be  located  at 
the  Radisson,  800  N.  Poplar,  Casper, 
Wyoming  86201. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  23, 1999. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  9*-7948  Filed  3-31-99;  8:45  am] 

HLUNQ  CODE  633S-01-H 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  NO.102S] 

Grant  of  Authorfty  for  Subione  Status, 
ESCO  Company  Limited  Partnership 
Plant,  (CokNformer  Chemtcals), 
Musi(egon,  Michigan 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  *****  the  establishment 
*  *  *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encoiu^^  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  fedlities 
cannot  serve  the  specific  use  involved; 

Whereas,  the  KOM  Foreign  Trade 
Zone  Authority,  grantee  of  Foreign- 
Trade  Zone  189,  has  made  application 
to  the  Board  for  authority  to  establish 
special-purpose  subzone  status  at  the 
colorformer  chemical  manufacturing 
facility  of  ESCO  Company  Limited 
Partnership,  located  in  Muskegon, 
Michigan  (FTZ  Docket  57-96,  filed  July 
8, 1996  amended  on  July  28, 1997; 
amendment  withdrawn  on  March  13, 
1997); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (61  FR  38137,-July  23, 1996;  61 
FR  59401,  November  22, 1996  and  62 
FR  11813,  March  13, 1997);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the^ 
requirements  of  the  FTZ  Act  and  the 
Board's  regiilations  would  be  satisfied 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if  subject 
to  restriction; 

Now,  therefore,  tiie  Board  hereby 
grants  authority  for  subzone  status  at  the 
colorformer  chemical  manufacturing 
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facility  of  ESCO  Company  Limited 
Partnership,  located  in  Muskegon, 
Michigan  (Subzone  1898),  at  the 
location  described  in  the  application, 
and  subject  to  the  FTZ  Act  and  the 
Board's  regulations,  including  §  400.28, 
and  further  subject  to  a  restriction 
reqiiiring  that  any  foreign  status 
merchandise  admitted  to  the  subzone 
and  manu&ctured  or  processed  under 
zone  procedures  must  be  exported. 

Signed  at  Washington,  IX],  this  23rd  day  of 
March  1999. 
Robert  S.  LaRussa, 

Assistant  Secretaiy  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest:  Dennis  Puccinelli,  Acting  Executive 
Secretary. 
[FR  Doc.  99-8078  Filed  3-31-99;  8:45  am] 

BIUJNQ  COOE  3810-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Admlnlatration 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Ck)mmerce. 
ACTION:  Notice  of  Initiation  of  Five- Year 
("Simset")  Reviews. 

SUMMARY:  In  accordance  with  section 
75 1  (c)  of  the  Tariff  Act  of  1 930,  as 
amended  ("the  Act"),  the  Department  of 
Commerce  ("the  Department")  is 
automatically  initiating  five-year 
("sunset")  reviews  of  the  antidumping 
and  countervailing  duty  orders  or 
suspended  investigations  listed  below. 
The  International  Trade  Commission 
("the  Commission")  is  publishing 
concurrently  with  this  notice  its  notices 
of  Institution  of  Five-Year  Reviews 
covering  these  same  orders. 


FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  G.  Skinner,  Scott  E.  Smith,  or 
Martha  V.  Douthit,  Office  of  Policy, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  at  (202)  482-1560,  (202) 
482-6397  or  (202)  482-3207, 
respectively,  or  Vera  Libeau,  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  at  (202)  205-3176. 

SUPPLEMENTARY  INFORMATK)N: 

Initiation  of  Reviews 

In  accordance  with  19  CFR  35l!218 
(see  Procedures  for  Conducting  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders.  63  FR  13516  (March  20, 1998)), 
we  are  initiating  simset  reviews  of  the 
following  antidimiping  and 
countervailing  duty  orders  or  susp>ended 
investigations: 


DOC  Case  No. 


rrc 

Case 
No. 


Country 


Product 


A-1 22-701 
A-588-054 
A-670-601 
A-437-601 
A-485-602 
A-588-604 
A-427-801 
A-427-801 
A-427-801 
A-428-801 
A-428-801 
A-428-801 
A-475-801 
A-475-801 
A-588-804 
A-588-804 
A-588-804 
A-485-801 
A-559-801 
A-401-801 
A-401-801 
A-41 2-801 
A-41 2-801 
A-588-703 
A-588-706 


A-374 

AA-143 

A-344 

A-341 

A-345 

A-343 

A-392 

A-392 

A-392 

A-391 

A-391 

A-391 

A-393 

A-393 

A-394 

A-394 

A-394 

A-395 

A-396 

A-397 

A-397 

A-399 

A-399 

A-377 

A-384 


Canada  

Japcui 

China,  PR 

Hungary  

Romania  

Japan  

France 

France 

France 

Germany 

Germany 

Germany 

Italy 

Italy  

Japan 

Japan  

Japan  

Romania  

Singapore  

Sweden  

Sweden  

United  Kingdom 
United  Kingdom 

Japan  

Japan  


Potassium  Chloride  (Potash). 

Tapered  Roller  Bearings,  4  Inches  ar)d  Under. 

Tapered  Roller  Bearings. 

Tapered  Roller  Bearings. 

Tapered  Roller  Bearings. 

Tapered  Roller  Bearings,  4  Inches  and  Over. 

Cylindrical  Roller  Bearings. 

Ball  Bearings. 

Spherical  Plain  Bearings. 

Spherical  Plain  Bearings. 

Cylindrical  Roller  Bearings. 

Ball  Bearings. 

Ball  Bearings. 

Cylindrical  Roller  Bearings. 

Cylinancal  Roller  Bearings. 

Spherical  Plain  Bearings. 

Ball  Bearings. 

Ball  Beanngs. 

Ball  Bearings. 

Ball  Bearings. 

Cylindrical  Roller  Bearings. 

Cylindrical  Roller  Bearings. 

Ball  Bearings. 

Fort<lift  Trucks. 

Nitrile  Rubber. 


Statute  and  Regulations 

Pursuant  to  sections  751(c)  and  752  of 
the  Act,  an  antidumping  ("AD")  or 
countervailing  duty  ("CVD")  order  will 
be  revoked,  or  the  suspended 
investigation  will  be  terminated,  unless 
revocation  or  termination  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  (1)  diunping  or  a 
coimtervailable  subsidy,  and  (2) 
material  injiuy  to  the  domestic  industry. 

The  Department's  procedures  for  the 
conduct  of  simset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 


13516  (March  20, 1998)  ("Sunset 
Regulations").  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  ["Sunset  Policy 
BuUetin"). 

Filing  Information 

As  a  courtesy,  we  are  making 
information  related  to  sunset 


proceedings,  including  copies  of  the 
Sunset  Regulations  and  Sunset  Policy 
Bulletin,  the  Department's  schedule  of 
sunset  reviews,  case  history  information 
(e.g.,  previous  margins,  duty  absorption 
determinations,  scope  language,  import 
volumes),  and  service  lists,  available  to 
the  public  on  the  Department's  sunset 
internet  website  at  the  following 
address:  "http://www.ita.doc.gov/ 
import admin/records/sunset/". 

All  submissions  in  the  sunset  review 
must  be  filed  in  accordance  with  the 
Department's  regulations  regarding 
format,  translation,  service,  and 
certification  of  documents.  These  rules 
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can  be  found  at  19  CFR  351.303  (1998). 
Also,  we  suggest  that  parties  check  the 
Department's  sunset  website  for  any 
updates  to  the  service  list  before  filing 
any  submissions.  We  ask  that  parties 
notify  the  Department  in  writing  of  any 
additions  or  corrections  to  the  list.  We 
also  woiUd  appreciate  written 
notification  if  you  no  longer  represent  a 
party  on  the  service  list. 

Because  deadlines  in  a  sunset  review 
are,  in  many  instances,  very  short,  we 
urge  interested  parties  to  apply  for 
access  to  proprietary  information  under 
administrative  protective  order  ("APO") 
immediately  following  publication  in 
the  Federal  Register  of  the  notice  of 
initiation  of  the  sunset  review.  The 
Department's  regidations  on  submission 
of  proprietary  information  and 
eligibility  to  receive  access  to  business 
proprietary  information  imder  APO  can 
be  found  at  19  CFR  351.304-306  [see 
Antidumping  and  Countervailing  Duty 
Proceedings:  Administrative  Protective 
Order  Procedures;  Procedures  for 
Imposing  Sanctions  for  Violation  of  a 
Protective  Order.  63  FR  24391  (May  4. 
1998)). 

Inibnnation  Required  From  Interested 
Parties 

Domestic  interested  parties  (defined- 
in  19  CFR  351.102  (1998))  wishing  to 
participate  in  thesimset  review  must 
respond  not  latw  than  15  days  after  the 
date  of  publication  in  the  Federal 
Register  of  the  notice  of  initiation  by 
filing  a  notice  of  intent  to  participate. 
The  required  contents  of  the  notice  of 
intent  to  participate  are  set  forth  in  the 
Sunset  Regulations  at  19  CFR 
351.218(d)(l)(ii).  We  note  that  the 
Department  considers  each  of  the  orders 
listed  above  as  separate  and  distinct 
orders  and,  therefore,  requires  order- 
specific  submissions.  Because  the  case 
numbers  are  the  same  for  maniy  of  the 
orders  covering  differing  classes  or 
kinds  of  antifriction  bearings,  we 
request  that  all  submissicms  clearly 
identify  the  order  for  which  the 
submission  is  being  made  by  country 
and  product  name  as  listed  above.  In 
accordance  with  the  Sunset  Regulations, 
if  we  do  not  receive  a  notice  of  intent 
to  participate  from  at  least  one  domestic 
interested  party  by  the  15-day  deadline, 
the  Department  will  automatically 
revoke  the  order  without  further  review. 

If  we  receive  an  order-specific  notice 
of  intent  to  participate  from  a  domestic 
interested  party,  the  Sunset  Regulations 
provide  that  all  parties  wishing  to 
participate  in  the  sunset  review  must 
file  substantive  responses  not  later  than 
30  days  after  the  date  of  publication  in 
the  Federal  Register  of  the  notice  of 
initiation.  The  required  contents  of  a 


substantive  response,  on  an  order- 
specific  basis,  are  set  forth  in  the  Sunset 
Regulations  at  19  CFR  351.218(d)(3). 
Note  that  certain  information 
requirements  differ  for  foreign  and 
domestic  parties.  Also,  note  that  the 
Department's  information  requirements 
are  distinct  from  the  International  Trade 
Commission's  information 
requirements.  Please  consult  the  Sunset 
Regulations  for  information  regarding 
the  Department's  conduct  of  simset 
reviews. '  Please  considt  the 
Department's  regulations  at  19  CFR  part 
351  (1998)  for  definitions  of  terms  and 
for  other  general  information  concerning 
antidumping  and  countervailing  duty 
proceedings  at  the  Department. 

This  notice  of  initiation  is  being 
published  in  accordance  vtdth  section 
751(c)  of  the  Act  and  19  CFR  351.218(c). 

Dated:  March  26. 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-8070  Filed  3-31-99;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

January  ISGSSunset  Reviews:  Final 
Results  and-Revocations 

AGENCY:  Import  Administration, 
Intematicmal  Trade  Administration, 
Department  of  Conunerce. 

ACTION:  Notice  of  Fmal  Results  of  Sunset 
Reviews  and  Revocation  of 
Antidumping  Duty  Orders:  Brazing 
Copper  Wire  &-Rod  from  New  Zealand 
(A-614-502),  Brazing  Copp«  Wire  & 
Rod  fi^ra  South  Africa  (A-791-502), 
and  Cellidar  Mobile  Phones  from  Japan 
(A-588-405). 

summary:  On  Jaimary  4, 1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  simset  reviews  of 
the  antidumping  duty  orders  on  brazing 
copper  wire  and  rod  from  New  Zealand, 
brazing  copper  wire  and  rod  from  South 
Africa,  and  cellular  mobile  phones  from 
Japan.  Because  no  domestic  party 
responded  to  the  sunset  review  notice  of 
initiation  by  the  applicable  deadline, 
the  Department  is  revoking  these  orders. 

EFFECTIVE  DATE:  January  1,  2000. 


■  A  number  of  parties  commented  that  these 
interim-final  regulations  provided  insufficient  time 
for  rebuttals  to  substantive  responses  to  a  notice  of 
initiation  (Sunset  Regulations,  19  CFR 
351.218(d)(4)).  As  provided  in  19  CFR  351.302(b) 
(1998).  the  Department  will  consider  individual 
requests  for  extension  of  that  8ve-day  deadline 
based  upon  a  showing  of  good  cause. 


FOR  FURTHER  INFORMATKXI  CONTACT: 

Darla  D.  Browm  or  Melissa  G.  Skinner, 
Office  of  Policy,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-3207  or  (202) 482-1560, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Background. 

The  Department  issued  antidumping 
duty  orders  on  brazing  copper  wire  and 
rod  from  New  Zealand  (50  FR  49740, 
December  4,  1985),  brazing  copper  wire 
and  rod  from  South  Africa  (51  FR  3640, 
January  29, 1986),  and  cellular  mobile 
phones  from  Japan  (50  FR  51724, 
December  19, 1985).  Pursuant  to  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  the  Department 
initiated  sunset  reviews  of  these  orders 
by  publishing  notice  of  the  initiation  in 
the  Federal  Re^ster  (64  FR  364,  January 
4, 1999).  In  addition,  as  a  courtesy  to 
interested  puties,  the  Department  sent 
letters,  via  certified  and  registered  mail, 
to  each  party  listed  on  the  Department's 
most  current  service  list  for  these 
proceedings  to  inform  them  of  the 
autoi^atic  initiation  of  a  sunset  review 
on  these  orders. 

No  domestic  interested  parties  in  the 
simset  reviews  of  these  orders 
responded  to  the  notice  of  initiation  by 
the  January  19, 1999,  deadline  (see 
section  351.218(d)(l)(i)  of  Procedures 
for  Conducting  Fare-year  ("Sunset") 
Reviews  of  Antidumping  and 
Countervailing  Duty  Orderf,  63  FR 
13520  (March  20, 1998)  ("Sunset 
Reguhtians")). 

Determination  To  Revoke. 

Pursuant  to  section  751(c)(3)(A)  of  the 
Act  and  section  351.218(d)(l)(iu)(B)(5) 
of  the  Sunset  Regulations,  if  no 
interested  party  responds  to  the  notice 
of  initiation,  the  Department  shall  issue 
a  final  determination,  within  90  days 
after  the  initiation  of  the  review, 
revoking  the  finding  or  order  or 
terminating  the  suspended 
investigation.  Because  no  domestic 
interested  party  responded  to  the  notice 
of  initiation  by  the  applicable  deadline, 
January  19, 1999,  we  are  revoking  these 
antidiunping  duty  orders. 

E£EectiTe  Date  of  Revocation  and 
Termination 

Pursuant  to  section  75l(c)(6)(A)(iv)  of 
the  Act,  the  Department  will  instruct  the 
United  States  Customs  Service  to 
terminate  the  suspension  of  liquidation 
of  the  merchandise  subject  to  these 
orders  entered,  or  withdrawn  from 
warehouse,  on  or  after  January  1,  2000. 
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Entries  of  subject  merchandise  prior  to 
the  effective  date  of  revocation  will 
continue  to  be  subject  to  suspension  of 
liquidation  and  antidumping  duty 
deposit  requirements.  The  Department 
will  complete  any  pending 
administrative  reviews  of  these  orders 
and  will  conduct  administrative  reviews 
of  all  entries  prior  to  the  effective  date 
of  revocation  in  response  to 
appropriately  filed  requests  for  review. 

Dated:  March  26, 1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  99-8075  Filed  3-31-99;  8:45  amj 
BILUNQ  COOE  3S10-O8-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-588-054] 

Tapered  Roller  Bearings,  Four  Inches 
or  l.ess  in  Outside  Diameter,  and 
Components  Ttiereof,  From  Japan: 
Final  Court  Decisions  and  Amended 
Rnal  Results  of  Antidumping  Duty 
Administrative  Reviews 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTKm:  Notice  of  Final  Court  Decisions 

and  Amended  Final  Results  of 

Antidumping  Duty  Administrative 

Reviews. 

SUMMARY:  On  December  16. 1991,  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
of  its  administrative  review  of  the 
antidumping  finding  on  tapered  roller 
bearings  (TRBs),  finished  and 
unfinished,  and  parts  thereof,  from 
Japan  diuing  the  period  August  1, 1988 
through  July  31, 1989.  See  Tapered 
Roller  Bearings,  Four  Inches  or  Less  in 
Outside  Diameter,  and  Certain 
Components  Thereof,  from  Japan;  Final 
Resiilts  of  Antidumping  Duty 
Administrative  Review  56  FR  65228. 
Subsequent  to  our  publication  of  these 
final  results,  parties  to  the  proceeding 
challenged  certain  aspects  of  our  final 
results  determinations  before  the  Court 
of  International  Trade  (OT)  (the  Court) 
and,  in  certain  instances,  before  the 
United  States  Court  of  Appeals  for  the 
Federal  Circuit  (CAFC). 

The  Court  recraitly  affirmed  final 
remand  results  with  respect  to  the 
1988-89  final  results.  As  there  are  now 
final  and  conclusive  court  decisions 
with  respect  to  litigation  for  these  final 
results,  where  applicable,  we  are 
amending  our  final  results  of  review  and 
will  subsequently  instruct  customs  to 


liquidate  entries  subject  to  these 
reviews. 

EFFECTIVE  DATE:  April  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ilissa  Kabak  or  John  Kugelman,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-1395  or  (202)  482- 
0649,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

Below  is  a  siimmary  of  the  litigation 
for  the  1998-1989  final  results  for 
which  the  Coiul  has  issued  final  and 
conclusive  decisions.  It  is  important  to 
note  that,  due  to  the  fact  that  litigation 
for  each  TRBs  final  results  was 
uinconsolidated,  the  Court  issued  two  or 
more  orders  throughout  the  course  of 
litigation  which  required  us  to 
recalculate  a  respondent's  final  results 
margin  several  times.  To  ensiu-e  the 
accurate  calculation  of  amended  final 
resiilts,  any  recalculation  we  performed 
for  a  given  respondent  pursuant  to  a 
specific  order  reflected  all 
recalculations  we  [>erformed  for  that 
respondent  pursuant  to  earlier  orders. 
As  a  result,  the  last  Court  order 
requiring  a  recalculation  of  a 
respondent's  margin  reflects  the  final 
amended  margin  for  the  respondent, 
provided  that  final  and  conclusive 
decisions  have  been  made  by  the  Court 
with  respect  to  litigation  which  affected 
the  respondent's  fiinal  results. 

On  December  16, 1991,  we  published 
in  the  Federal  Register  our  notice  of  the 
final  results  of  administrative  reviews 
for  the  1988-89  period  of  review  (FOR). 
This  notice  covered  the  administrative 
reviews  for  (1)  Koyo  Seiko  Co.,  Ltd. 
(Koyo),  (2)  NSK  Ltd.  (INSK),  (3)  Isuzu 
Motors,  Ltd.,  (4)  Toyota  Motors 
Corporation,  and  (5)  Nachi-Fujikoshi 
Corporation.  Subsequent  to  the 
pubUcation  of  these  final  results,  Koyo, 
NSK,  and  The  Timken  Company 
(Timken),  the  petitioners  in  this  case, 
challenged  certain  issues  before  the  CTT 
(Court  Nos.  92-01-00047,  92-01-00028, 
and  92-01-00031,  respectively).  The 
CTT  has  issued  final  and  conclusive 
decisions  with  respect  to  each  of  these 
proceedings. 

the  decisions  issued  by  the  Coiul 
Mdth  respect  to  the  Department's  final 
results  for  Koyo  were: 

•  Kayo  V.  U.S.,  Slip  Op.  93-67  (June  1, 

1993)  (The  OT  ruled  in  favor  of  the 
Department  on  all  issues  and  dismissed  the 
case). 

•  Timken  v.  U.S..  Slip  Op,.  94-107  (July  1, 

1994)  (The  OT  ordered  the  Department  to 
recalciilate  the  foreign  market  value  without 


a  circiunstance-of-sale  adjustment  and 
reconsider  its  treatment  of  commissions  and 
home  market  pre-sale  freight  expenses  where 
foreign  market  value  was  calculated  using 
purchase  price). 

•  Timken  v.  U.S.,  Slip  Op.  96-126  (August 
7, 1996)  (On  December  28, 1994,  the  CTT 
granted  a  stay  in  the  Timken  proceedings 
pending  a  decision  by  the  CAFC  with  respect 
to  the  Japanese  value  added  tax  (VAT)  issue 
in  Koyo  v.  U.S.,  CAFC  Nos.  94-1097,  -1044. 
Based  on  a  motion  by  plaintiff  (Timken),  in 
Slip  Op.  96-126  theCIT  lifted  the  stay  in 
these  proceedings  and  remanded  the  case  to 
the  Department  to  apply  the  tax-neutral  VAT 
adjustment  methodology  approved  by  the 
CAFC  in  Koyo  v.  U.S..  63  F.3d  1572  (Fed.  Cir. 
1995).  The  err  affirmed  these  results  and 
dismissed  the  92-01-00031  litigation  in  Slip 
Op.  98-79  on  June  17,  1998). 

The  decisions  issued  by  the  Court 
with  respect  to  the  Department's  final 
results  for  NSK  were: 

•  NSK  V.  U.S..  Slip  OP.  93-211  (November 
5, 1993)  (The  OT  ruled  in  favor  of  the 
Department  on  all  issues  and  dismissed  the 
case. 

•  Timken  v.  U.S..  Slip  Op,.  94-107  (July  1, 
1994)  (The  err  ordered  the  Department  to 
recalculate  the  foreign  market  value  without 
a  circumstance-of-sale  adjustment  and 
reconsider  its  treatment  of  commissions  and 
home  market  pre-sale  freight  expenses  where 
foreign  market  value  was  calculated  using 
purchase  price). 

•  Timken  v.  U.S..  Slip  Op.  96-126  (August 
7, 1996)  (On  December  28, 1994,  the  OT 
granted  a  stay  in  the  Timken  proceedings 
pending  a  decision  by  the  CAFC  with  respect 
to  the  Japanese  value  added  tax  (VAT)  issue 
in  Koyo  v.  U.S..  CAFC  Nos.  94-1097,  -1044. 
Based  on  a  motion  by  plaintiff  (Timken),  in 
Slip  Op.  96-126  the  OT  lifted  the  sUy  in 
these  proceedings  and  remanded  the  case  to 
the  Department  to  apply  the  tax -neutral  VAT 
adjustment  methodology  approved  by  the 
CAFC  in  Koyo  v.  U.S..  63  F.3d  1572  (Fed.  Cir. 
1995).  The  OT  affirmed  these  results  and 
dismissed  the  92-01-00031  litigation  in  Slip 
Op.  98-79  on  June  17, 1998). 

Status 

All  Other  Firms:  No  firms  except  Koyo 
and  NSK  pursued  Utigation  and  the 
existing  litigation  had  no  impact  on 
their  fiinal  results.  Because  the 
Department  has  not  yet  issued 
instructions  to  Customs  to  Uqtiidate 
entries  made  by  these  firms  during  the 
applicable  period,  where  appropriate, 
we  will  issue  instructions  to  Customs  to 
liquidate  entries  of  merchandise  subject 
to  the  antidumping  funding  made  by 
these  firms  piusuant  to  our  December 
16, 1991, 1996-89  final  results. 

Koyo:  As  there  are  now  final  and 
conclusive  court  decisions  with  respect 
to  both  the  92-01-00031  (Timken)  and 
92-01-00047  (Koyo)  Utigation,  we  are 
amending  our  final  results  of  review  for 
Koyo  based  on  the  last  court  order 
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which  required  a  recalculation  of  Koyo's 
rate  [Timken  v.  U.S..  Sip  Op.  96-126). 
The  amended  final  restdts  margin  for 
Koyo  is  16.09%.  We  will  issue 
instructions  to  Customs  to  liquidate 
entries  of  subject  merchandise  made  by 
Koyo  during  this  period  pursuant  to 
these  amended  final  residts. 

NSK:  As  there  are  now  final  and 
conclusive  court  decisions  with  respect 
to  both  the  92-01-00031  (Timken)  and 
92-01-00028  (NSK)  litigation,  we  are 
amending  our  final  results  of  review  for 
NSK  based  on  the  last  court  order  which 
required  a  recalculation  of  NSK 's  rate 
[Timken  v.  U.S.,  Slip  Op.  96-126).  The 
amended  final  results  margin  for  NSK  is 
6.01%.  We  will  issue  instructions  to 
Customs  to  liquidate  entries  of  subject 
merchandise  made  by  NSK  during  this 
period  pursuant  to  these  amended  final 
results. 

Amendment  to  Final  Determinations 

Pursuant  to  19  U.S.C.  1516a{e),  we  are 
now  amending  the  final  results  of  the 
1988-89  administrative  review  of  the 
antidumping  finding  on  TRBs  from 
Japan.  The  weighted-average  margins 
are: 


Manufacturer/exporter 

Margin 
(percent) 

Koyo  Seiko  Company,  Ltd 

NSK  Ltd          

1 16.09 
16.01 

Isuzu  Motors,  Lid 

Toyota  Motors  Corporation 

Nachj-Fujikoshi  Corporation  

2  15.89 
2  15.89 
318.07 

1  Pursuant  to  these  amended  final  results. 

2BIA  rate-highest  rate  for  any  other  re- 
viewed firm. 

3  No  shipments,  margin  from  last  review  in 
which  there  were  shipments. 

The  above  rates  will  become  the 
antidimiping  duty  deposit  rates  for 
those  firms  that  have  not  had  a  deposit 
rate  established  for  them  in  subsequent 
reviews. 

Accordingly,  the  Department  will 
determine  and  Customs  will  assess 
appropriate  antidimiping  duties  on 
entries  of  the  subject  merchandise  made 
by  firms  covered  by  the  review  of  the 


period  listed  above.  Individual 
differences  between  United  States  price 
and  foreign  market  value  may  vary  bom 
the  percentages  listed  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs. 

Dated:  March  18, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-8039  Filed  3-31-99;  8:45  am] 

BILUNG  CODE  3610-OS-M> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Quarterly  Update  to  Annual  Listing  of 
Foreign  Government  Subsidies  on 
Articles  of  Clieese  Subject  to  an  In- 
Quota  Rate  of  Duty 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACHON:  Publication  of  Quarterly  Update 
to  Annual  Listing  of  Foreign 
Government  Subsidies  on  Articles  of 
Cheese  Subject  to  an  In-Quota  Rate  of 
Duty. 

SUMMARY:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agricultvire,  has  prepared 
its  quarterly  update  to  the  annual  list  of 
foreign  government  subsidies  on  articles 
of  cheese  subject  to  an  in-quota  rate  of 
duty  during  the  period  October  1, 1998 
through  December  31, 1998.  We  are 
publishing  the  current  listing  of  those 
subsidies  that  we  have  determined  exist. 
EFFECTIVE  DATE:  April  1, 1999. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Russell  Morris  or  Tipten  Troidl,  Office 
of  AD/CVD  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW,  Washington,  DC  20230, 
telephone:  (202)  482-2786. 
SUPPLEMENTARY  INFORMATKM:  Section 
702(a)  of  the  Trade  Agreements  Act  of 


1979  (as  amended)  (the  Act)  requires  the 
Department  of  Commerce  (the 
Department)  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  cheese  subject 
to  an  in-quota  rate  of  duty,  as  defined 
in  section  702(g)(b)(4)  of  the  Act,  and  to 
publish  an  annual  list  and  quarterly 
updates  of  the  type  and  amount  of  those 
subsidies.  We  hereby  provide  the 
Department's  quarterly  update  of 
subsidies  on  cheeses  that  were  imported 
diiring  the  period  October  1 ,  1998 
through  December  31, 1998. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agricultiue,  information  on  subsidies 
(as  defined  in  section  702  (g)(b)(2)  of  the 
Act)  being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  cheese  subject  to  an  in-quota 
rate  of  duty.  The  appendix  to  this  notice 
lists  the  country,  the  subsidy  program  or 
programs,  and  the  gross  and  net 
amounts  of  each  siUisidy  for  which 
information  is  currently  available. 

The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  cheese  subject  to  an 
in-quota  rate  of  duty  to  submit  such 
information  in  writing  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
Act. 

Dated:  March  26, 1999. 
Roliert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 


APPENDIX— Subsidy  Programs  on  Cheese  Subject  to  an  In-Quota  Rate  of  Duty 


Country 


Austria  

Belgium 

Caniada 

Denmark 

Finland 

France  

Gennany  

Greece ~. 

Ireland „. 

Italy 

Luxemtxxjrg 
Netherlands 


Program(s) 


European  Unton  Restitutton  Payments  

EU  Restitution  Payments ™. 

Export  Assistance  on  Certain  Types  of  Cheese 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 


Gross'' 
Subskly 


$0.25 
0.10 
0.22 
0.18 
0.28 
0.20 
0.20 
0.00 
0.18 
0.03 
0.10 
0.10 


Net  2 
Subsidy 


$0.25 
0.10 
0.22 
0.18 
0.28 
0.20 
0.20 
0.00 
0.18 
0.03 
0.10 
0.10 
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Appendix— Subsidy  Programs  on  Cheese  Subject  to  an  In-Quota  Rate  of  Duty— Continued 


Country 


Program(s) 


Gro66^ 
Subsidy 


Nets 
Sutsidy 


fionvay  

Total  

Pottugal  „ 

Spain  „ 

Switzerland _ 

U.K „ 

1  Defined  in  19  U.S.C.  1677(5). 

2  Defined  in  19  U.S.C.  1677(6). 


Indirect  (Milk)  Subsidy 
Consumer  Subsidy  


EU  Restitution  Payments 
EU  Restitution  Payments 

Deficiency  Payments  

EU  Restitution  Payments 


0.33 
0.15 


0.48 


0.14 
0.14 
0.24 
0.14 


0.33 
0.15 


0.46 


0.14 
0.14 
0.24 
0.14 


[FR  Doc.  99-8077  Filed  3-31-99;  8:45  am] 
BKIMO  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

December  1996  Sunset  Reviews: 
Corrected  Final  Reeults  and 
Revocations 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Correction  to  Final 
Results  and  Revocations  of  Decmnber 
1998  Sunset  Reviews:  Agricultural 
Tillage  Tools  from  Brazil  (C-351-406). 

summary:  On  March  8, 1999,  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (64  FR  10993)  the  final  results 
of  the  December  1998  simset  review  of 
the  coimtervailing  duty  order  on  tillage 
tools  from  Brazil  and  its  revocation. 
Subsequent  to  the  publication  of  the 
final  results,  we  identified  an 
inadvertent  error  in  the  action  line  of 
the  notice.  Specifically,  the  action  was 
identified  as  concerning  agricultural 
tillage  tools  from  Argentina,  not  Brazil. 
Therefore,  we  are  correcting  this 
inadvertent  error.  As  noted  in  the  body 
of  the  original  notice,  the  review 
addresses  the  countervailing  duty  order 
on  agricultural  tillage  tools  frtnn  Brazil. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  St.  &  Constitution  Ave., 
NW,  Washington,  DC  20230:  telephone 
(202)  482-6397  or  (202) 482-1560. 
respectively. 

This  amendment  is  issued  and 
published  in  accordance  with  secticms 
751(h)  and  777(i)  of  the  Act. 


Dated:  March  26, 1999. 

Robert  S.  LaRiiwa. 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  99-8076  Filed  3-31-99;  8:45  am] 

BHJJNO  COOC  a610-08-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection; 
Comment  Request 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a  pre- 
clearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 
Currently,  the  Corporation  is  soliciting 
comments  concerning  its  request  for 
approval  of  a  new  information 
collection  from  organizations  that 
conduct  literacy  and  tutoring  activities 
under  the  sponsorship  of  Corporation 
grants.  This  information  will  be  used  by 
the  Corporation  to  evaluate  the  nature 
and  effectiveness  of  the  programs. 
Copies  of  the  proposed  information 
collection  request  may  be  obtained  by 
contacting  the  office  listed  below  in  the 
ADDRESSES  section  of  this  notice. 


The  Corporation  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utifity  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  tqipropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submissions  of  responses. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  June  1, 1999. 
ADDRESSES:  Send  comments  to  the 
Corporation  for  National  and 
Community  Service,  Attn:  Susan  Labin, 
Office  of  Evaluation,  1201  New  York 
Avenue,  N.W.,  9th  floor,  Washington, 
D.C.  20525. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Labin,  (202)  606-5000,  ext.  160. 
SUPPLEMENTARY  INFORMATION: 

Background 

One  of  the  six  major  legislative 
"findings"  of  the  Corporation  for 
National  Service  is  that  "Americans 
*  *  *  become  better  citizens  through 
service  to  the  United  States."  Of  the 
eight  legislative  purposes  of  the  agency, 
educational  development  and  civic 
responsibility  are  benefits  that  are 
intended  to  accrue  to  those  who  serve 
(42  U.S.C.  12501. (a)(b)).  These  purposes 
are  reflc<jted  in  the  Corporation's  vision 
statement  which  is  expanding  the  sense 
of  community  and  creating  an  active 
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dtizenship  where  Americans  feel 
greater  responsibility  toward  others. 
Similarly  the  mission  statement  of  the 
agency  speaks  directly  to  the  benefits  of 
service: 

"In  doing  so  [engaging  in  service],  the 
Corporation  will  foster  civic  responsibility, 
strengthen  the  ties  that  bind  us  together  as  a 
people,  and  provide  educational  opportunity 
for  those  who  make  a  substantial 
commitment  to  service." 

Thus,  a  central  purpose  of  the  agency 
and  its  programs  is  to  foster  citizenship 
and  development  for  those  who  serve. 
This  study  will  look  at  the  effects  of 
service  on  the  members  who  serve  in 
the  three  Americorps  programs:  State/ 
National,  Volimteers  in  Service  to 
America  (VISTA),  and  National  Civilian 
Commimity  Corps  (NCCC). 
Approximately  40,000  citizens  serve  in 
Americorps  each  year. 

Current  Action 

The  objectives  of  this  study  are  to: 
describe  the  outcomes  that  are 
associated  with  serving  and  document 
changes  in  those  outcomes  over  time; 
identify  factors  explaining  variation  in 
outcomes  at  different  stages  of  time; 
and,  to  the  degree  possible,  specify  the 
causal  influences  of  national  service  on 
its  members.  Outcome  domains  will 
include  attitudes  and  behaviors  for  civic 
engagement,  education,  employment, 
and  life  skills. 

To  meet  these  objectives,  the  study 
will  select  a  nationally  representative 
sample  of  incoming  AmeriCorps 
mebibers  hom  a  sufficient  number  of 
programs  to  generalize  overall 
population.  It  will  collect  data  from  a 
self-report  survey  measuring  the  above 
life  outcomes  for  AmeriCorps  members, 
as  well  as  individual  backgroimd 
characteristics.  This  will  require 
baseline  data  at  entry  to  the  program  as 
well  as  repeated  measurements  over  a 
several  years  time  period.  In  order  to 
address  the  issue  of  causality,  or  the 
direct  influence  that  service  had  on  the 
outcomes,  the  study  will  include  a 
comparison  group  for  each  of  the  three 
programs.  The  program's  populations 
and  service  activities  are  very  diverse 
and  require  separate  sampling  plans  and 
separate  comparison  groups.  In 
addition,  the  study  will  incorporate  a 
smaller  retrospective  study  of  former 
AmeriCorps  members  carried  out  in 
combination  with  the  main  longitudinal 
study.  In  this  way,  information  from 
previous  members  on  outcomes  over  the 
past  several  years  will  be  available 
sooner  than  the  larger  longitudinal 
study  of  new  members. 

The  Corporation  seeks  approval  of  the 
survey  that  will  be  filled  be  responded 
to  by  the  AmeriCorps  members. 


Type  of  Review:  New  approval. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Longitudinal  Study  of  Member 
Outcomes. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Current  and  former 
Americorps  members. 

Total  Respondents:  Approximately 
6,950. 

Frequency:  One  time. 

Avemge  Time  Per  Response:  45 
minutes. 

Estimated  Total  Burden  Hours:  5,213 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  March  29, 1999. 
Thomas  L.  Bryant, 

Acting  General  Counsel. 

[FR  Doc.  99-8080  Filed  3-31-99;  8.45  am] 

BILUNG  CODE  60S0-28-U 


DEPARTMErfT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Senior  Advisory  Board 
on  Nationai  Security 

AGENCY:  Department  of  Defense,  Office 

of  the  Under  Secretary  of  Defense 

(Policy). 

ACTION:  Notice  of  partially  closed 

meeting. 

SUMMARY:  This  notice  has  been  revised 
to  reflect  a  new  meeting  location. 
Current  world  events  necessitated 
moving  the  meeting  site  to 
acconunodate  key  participants. 

The  Senior  Advisory  Board  on 
National  Security  will  meet  in  open  and 
closed  sessions  on  April  5-6, 1999.  The 
Board  was  chartered  by  the  Secretary  of 
Defense  to  conduct  a  comprehensive 
review  of  the  early  twenty-first  century 
global  security  environment;  develop 
appropriate  national  security  objectives 
and  a  strategy  to  attain  these  objectives; 
and  recommend  concomitant  changes  to 
the  national  security  apparatus  as 
necessary. 

The  Senior  Advisory  Board  will  meet 
in  open  session  on  the  afternoon  of  5 
April  with  American  business 
executives  to  discuss  corporation 
forecasting  methods  and  variables  that 
corporations  use  in  strategic  planning. 


The  closed  session  will  occur  on  6 
April.  At  this  session  the  Senior 
Advisory  Board  will  review  and  discuss 
inputs  for  the  Phase  1  report  that  the 
Study  Group  has  prepared  and  that  are 
based  on  classified  material  concerning 
global  regional  trends  and  possible 
conflict  situations. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  [5 
U.S.C.,  Appendix  II],  it  is  anticipated 
that  matters  affecting  national  security, 
as  covered  by  5  U.S.C.  552b(c)(l)(1988), 
will  be  presented  throughout  the 
meeting  on  6  April,  and  that, 
accordingly,  the  meeting  will  be  closed 
to  the  public. 

DATES:  Monday,  5  April  1:30-5:00  p.m. 
(open);  Tuesday,  6  April  8:30  a.m.-4:30 
p.m.  (Closed). 

ADDRESSES:  Crystal  City  Marriott  Hotel, 
Salon  E,  1999  Jefferson  Davis  Highway, 
Arlington,  VA  22202;  phone  703-413- 
5500. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  A.  Dunn,  National  Security  Study 
Group,  Suite  532,  Crystal  Mall  3, 1931 
Jefferson  Davis  Highway,  Arlington,  VA 
22203-3805.  Telephone  703-602-4175. 

Dated:  March  25, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  9»-7845  Filed  3-31-99;  8:45  am] 

BILUNG  CODE  S001-10-M 


DEPARTIMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  intent  To  Grant  an  Exciusive 
Patent  License 

Pursuant  to  the  provisions  of  Part  404 
of  Title  37,  Code  of  Federal  Regulations, 
which  implements  Public  Law  96-517, 
the  Department  of  the  Air  Force 
annoimces  its  intention  to  grant  Laser 
Photonics  Technology,  Inc.  (hereafter 
Laser  Photonics),  a  private  company 
doing  business  in  Amherst,  NY,  an 
exclusive  license  in  any  right,  title  and 
interest  the  Air  Force  has  in:  United 
States  Patent  No.  5,770,737  issued  June 
23, 1998  and  filed  in  the  name  of  Air 
Force  employee  Bruce  A.  Reinhardt  and 
non-Air  Force  inventors  Jayprakash  C. 
Bhatt,  Lawrence  L.  Brott,  and  Stephen  J. 
Clarson  for  "An  Asymmetrical  Dye  With 
Large  Two-Photon  Absorption  Cross- 
Sections;"  United  States  Patent  No. 
5,859,251  issued  January  12, 1999  and 
filed  in  the  name  of  Air  Force  employee 
Bruce  A.  Reinhardt  and  non-Air  Force 
inventors  Ramamurthi  Kannan, 
Lawrence  L.  Brott,  and  Stephen  J. 
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Clarson  for  "Symmetrical  Dyes  With 
Large  Two-Photon  Absorption  Cross- 
Section;"  and  for  Air  Force  Disclosure 
332  filed  in  the  United  States  Patent  and 
Trademark  Office  on  March  8, 1999  in 
the  name  of  Air  Force  employee  Bruce 
A.  Reinhardt  and  nca-Air  Force 
inventor  Ramamurthi  Kannan  for 
"Benzothiazole-Containing  Two-Photon 
Chromophores  Exhibiting  Strong 
Frequency  Up  Conversion." 

An  exclusive  license  to  the  two 
patents  and  patent  application 
described  above  will  be  granted  unless 
an  objection  thereto,  together  with  a 
request  for  an  opportunity  to  be  heard« 
if  desired,  is  received  in  writing  by  the 
addressee  set  forth  below  within  60 
days  from  the  date  of  publication  of  this 
Notice.  Information  concerning  the 
application  may  be  obtained,  on  request, 
from  the  same  addressee. 

All  communications  concerning  this 
Notice  should  be  sent  to  Mr.  Randy 
Heald,  Patent  Attorney,  SAF/GCQ,  1740 
Air  Force  Pentagon,  Washington,  DC 
20330-1740.  Telephone  No.  (703)  588- 
5091. 

Caroljm  A.  Lunsfbrd. 
Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc.  99-8037  Filed  3-31-99;  8:45  am] 
BUJNG  COOE  SCXn-4S-P- 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  imant  To  Grant  Exclusive 
Patent  Ucenae;  Madleon  Technology 
international.  Lid 

AGBICY:  Department  of  the  Navy.  DOD. 
action:  Notice. 

SUMMARY:  The  E)epartment  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
Madison  Technology  International.  Ltd., 
a  revocable,  nonassignable,  exclusive 
license  in  the  United  States,  to  practice 
the  Govemment-OMmed  inventions 
described  in  U.S.  Patent  No.  5,379,270 
entitled  "Acoustic-optic  Sound  Velocity 
Profiler"  and  U.S.  Patent  No.  5,339,285 
entitled  "Monolithic  Low  Noise 
Preamplifier  for  Piezoelectric  Sensors" 
in  the  field  of  underwater  acoustic 
systems. 

DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any,  not  later  than  June  1, 
1999. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Naval  Undersea  Warfare 
Center  Division,  Newport,  1176  Howell 
St..  Bldg  112T,  Code  OOOC.  Newport, 
Rhode  Island  02841. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

M.J.  McGowan,  Deputy  Counsel-Patents, 
Naval  Undersea  Warfare  Center 
Division,  Newport,  1176  Howell  St, 
Bldg  112T,  Code  OOOC.  Newport, 
Rhode  Island  02841,  telephone  (401) 
832-4736. 

(Authority:  35  U.S.C.  207,  37  CFR  Part  404) 

Dated:  March  25, 1999. 
Pamela  A.  Holden, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  United  States  Navy,  Federal 
Register  Liaison  Officer. 
[FR  Doc.  99-6034  Filed  3-31-99;  8:45  am] 
BILUNG  CODE  seiO-fF-P 


DEPARTMEIfT  OF  EDUCATION 

Notice  of  Propoaed  Information 
Collection  Requesta 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  [>ersons  are  invited  to 
submit  comments  on  or  before  June  1, 

ADORESSeS:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maoyland 
Avenue,  S.W.,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651,  or  should  be  electronically 
mailed  to  the  internet  address 
Pat_S/ierrii!/0ed.gov,  or  should  be 
faxed  to  2D2-70a-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Shorill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  MFORMATION:  Section 
3506  of  the  Pap^wcvk  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  eariy 
opportimity  to  comment  on  information 
coUection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubhc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Fedwal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligs^ons.  The  Acting 


Leader,  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Simmiary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  btuden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
availaUe  from  Patrick  J.  Sherrill  at  the 
address  specified  above.  The 
Department  of  Education  is  especially 
interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  mann«r;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  iid^ormation 
technology. 

Dated:  March  26, 1999. 
Wimam  E.  Btnraw. 

Acting  Leader,  Information  Management 
Group,  O^ce  of  the  Chief  Information  Officer. 

Office  of  Postsecondaiy  EdmatfMHi 

Type  of  Review:  New. 

Tiue:  Distance  Education 
Demonstration  Program  Annual 
Evaluation. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  individuals  or  households; 
businesses  or  other  for-profit. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  13.515. 
Burden  Hours:  1,485. 

Abstract:  The  Distance  Education 
Demonstration  Program  is  a  new 
program  designed  to  test  the  quality  and 
viability  of  expanded  distance 
education  programs  that  are  currently 
restricted  by  provisions  of  the  Higher 
Education  Act  (HEA).  The  HEA  requires 
the  Department  to  report  to  Congress 
annually  on  the  results  and  spe^fies  the 
areas  which  must  be  addressed. 

Office  of  die  Under  Sefsetary 

Type  of  Review:  New. 

Title:  Evaluation  of  the  Eisenhower 
Professional  Development  Program: 
State  and  Local  Activities. 


15734 


Federal  Register / Vol.  64,  No.  62 / Thiirsday,  April  1,  1999 /Notices 


Frequency:  One  time. 

Affected  Public:  State,  local  or  Tribal 
Government;  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  800 
Burden  Hours:  600. 

Abstract:  Professional  Development 
Program  and  to  report  on  the  progress  of 
professional  development  activities 
supported  by  the  program,  the  effects  of 
the  program  participation  on  classroom 
teaching,  and  the  quality  of  program 
planning  and  coordination.  Clearance  is 
sought  for  the  National  Profile,  Teacher 
Activity  Survey,  to  be  conducted  in  the 
Spring  of  the  1998-99  school  year. 
Respondents  will  be  teachers. 

[FR  Doc.  99-6003  Filed  3-31-99;  8:45  am] 

BILLMO  COOE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Submission  for  0MB  Review; 
Comment  Request 

agency:  National  Assessment 
Governing  Board,  Education. 

action:  Submission  for  0MB  review; 
comment  request. 

SUMHARY:  The  Executive  Director, 
National  Assessment  Governing  Board 
invites  comments  on  the  submission  for 
OMB  review  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  1, 
1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Werfeld@al.eop.gov.  Requests  for 
copies  of  the  proposed  information 
collection  requests  should  be  addressed 
to  Steven  Gorman,  National  Assessment 
Governing  Board,  800  North  Capitol 
Street,  NW.,  Suite  825,  Washiogton,  DC 
20002-4233  or  should  be  electronically 
mailed  to  Steven  Gorman@ed.gov  or 
should  be  faxed  to  202-275-6063. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Gorman  at  202-357-7502  by 
telephone,  Steven_Gorman@ED.GOV 
by  electronic  mail,  or  Steven  Gorman, 
National  Assessment  Governing  Board, 
800  North  Capitol  Street,  NW.,  Suite 


825,  Washington,  DC  20002-4233  by 
regular  mail. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Executive 
Director,  National  Assessment 
Governing  Board,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  this  request  to  OMB.  The  proposed 
information  collection  contains  the 
following:  (1)  Tjrpe  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  conunent  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Steven 
Gorman  at  the  address  specified  above. 
Roy  Truhy, 

Executive  Director,  National  Assessment 
Governing  Board. 

Type  of  Review:  New. 

Title:  Similarities  Classification 
Validation  Research  Study  for  1998 
Civics  National  Assessment  of 
Educational  Progress. 

Frequency:  Once. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,500. 
Burden  Hours:  2,899. 

Abstract:  The  student  classification 
study  involves  teachers'  estimates  of  the 
academic  ability  of  their  students  and  of 
their  students'  performance  on  the 
NAEP  relative  to  each  achievement 
level.  Teachers  will  also  classify 
performance  of  "anonymous"  students 
represented  in  assessment  booklets. 
These  estimates  are  made  with  respect 
to  the  assessment  framework  and 
achievement  levels  descriptions. 
Teachers  will  not  know  how  individual 
students  performed  on  the  assessment. 
The  correspondence  between 
classifications  by  teachers  and 


classifications  based  on  student 
performances  will  be  measured. 

[FR  Doc.  99-8082  Filed  3-31-99;  8:45  am] 

BHJJNQ  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Department  of  Energy  Implementation 
Plan  for  Recommendation  98-1  of  the 
Defense  Nuclear  Facilities  Safety 
Board;  Plan  To  Address  and  Resolve 
Safety  Issues  Identified  by  Internal 
Independent  Oversight 

AGENCY:  Department  of  Energy. 
ACTION:  Notice. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  (DNFSB) 
published  Recommendation  98-1, 
concerning  the  effectiveness  of  the 
Department  of  Energy  (DOE)  process  to 
address  and  resolve  the  environment, 
safety  and  health  issues  identified  by 
internal  independent  oversight,  on 
October  6, 1998  (63  FR  53646).  Under 
section  315(e)  of  the  Atomic  Energy  Act 
of  1954,  42  U.S.C.  2286d(e),  the  DOE 
must  transmit  an  implementation  plan 
for  Recommendation  98-1  to  the  DNFSB 
after  acceptance  of  the  Recommendation 
by  the  Secretary.  The  DOE's 
implementation  plan  was  transmitted  to 
the  DNFSB  on  March  10, 1999,  and  is 
available  for  review  in  the  DOE  Public 
Reading  Rooms. 

ADDRESSES:  Send  comments,  data, 
views,  or  argimients  concerning  the 
implementation  plan  to:  U.  S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  DC,  20585. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  C.  Crowe,  Director,  Safety 
Management  Implementation  Team, 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  D.C-  20585. 

Issued  in  Washington,  DC,  on  March  25, 
1999. 
Marie  B.  Whitaker,  Jr., 

Departmental  Representative  to  the  Defense 
Nuclear  Facilities  Safety  Board. 

The  Secretary  of  Energy, 

Washington,  DC  20585 
March  10, 1999. 

Hon.  Joim  T.  Conway, 

Chairman,  Defense  Nuclear  Facilities  Safety 
Board,  Washington,  DC  20004. 
Dear  Mr.  Chairman:  We  are  pleased  to 
forward  the  enclosed  Implementation  Plan 
(Plan)  for  Defense  Nuclear  Facilities  Safety 
Board's  (Board)  Recommendation  98-1, 
Department  of  Energy  Plan  to  Address  and 
Resolve  Safety  Issues  Identified  by  Internal 
Independent  Oversight. 
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This  Plan  addresses  the  Department's  need 
for  a  clearly  defined,  systematic,  and 
comprehensive  process  to  address  and 
resolve  safety  issues  identified  by  internal 
independent  oversight.  Specifically,  the 
Department  is  taking  the  following  actions  to 
address  its  needs: 

•  We  are  establishing  a  disciplined  process 
and  clarifying  roles  and  responsibilities  for 
the  identification  of,  and  response  to,  safety 
issues. 

•  We  are  establishing  clearer  direction  on 
elevating  any  disputed  issues  for  resolution 
to  the  Office  of  the  Secretary,  if  necessary. 

•  We  are  establishing  a  tracking  and 
reporting  system  to  manage  completion  of 
corrective  actions  effectively. 

The  Plan  directly  supports  implementation 
of  Integrated  Safety  Management  and  was 
prepared  by  a  cross-organizational  team 
reporting  directly  to  me.  I  have  assigned  Mr. 
Richard  Crowe,  Director  of  the  Safety 
Management  Implementation  Team,  as  my 
Responsible  Manager  for  executing  this  Plan. 
Mr.  Crowe  can  be  reached  at  (202)  586-1418. 

We  appreciate  the  advice  and  support 
provided  by  the  Board  and  its  staff  during  the 
development  of  this  Plan. 

Yours  sincerely. 
Bill  Richardson. 
Enclosure. 
IFR  Doc.  99-8059  Filed  3-31-99;  8:45  amj 

BIUJNG  CODE  84S0-01-P 


DEPARTMENT  OF  ENERGY 

[Docket  No.  FE  C&E  99-3,  C&E  99-4.  C&E 
99-5  and  C&E  99-6,  Cwtification  Notice— 
170] 

Office  Of  Fossil  Energy;  Notice  of 
Riings  of  Coal  Capability  of  Panda 
Guadalupe  Power,  LP.,  LBka  Road 
Generating  Co.,  Sabine  Cogen,  LP. 
and  Rathdrum  Power,  LLC,  Powerplant 
and  Industrial  Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACnON:  Notice  of  Filing. 

SUMMARY:  Panda  Guadalupe  Power,  L.P., 
Lake  Road  Generating  Company,  L.P., 
Sabine  Cogen,  L.P.  and  Rathdrum 
Power,  LLC  have  submitted  coal 
capability  self-certifications  pursuant  to 
section  201  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended. 

ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Im/Ex,  Fossil  Energy, 
Room  4G-039,  FE-27,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  11  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA).  as  amended  (42 


U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  fecilities  proposing  to  use 
natural  gas  or  peteoleimi  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fiiel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
following  owners/operators  of  the 
proposed  new  baseload  powerplants 
have  filed  a  self-certification  in 
acccordance  with  section  201(d). 

Owner;  Panda  Guadalupe  Power,  L.P. 
(C&E  99-3). 

Operator:  Panda  Guadalupe  Power, 
L.P. 

Location:  Guadalupe  Coxmty,  TX. 

P7ant  Configuration:  Combined  cycle. 

Capacity:  1,000  megawatts. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Unspecified 
wholesale  power  purchasers. 

In-Service  Date:  December,  2000. 

Owner-  Lake  Road  Generating 
Company,  L.P.  (C&E  99-4). 

Operator:  Lake  Road  Generating 
Company,  L.P. 

Location:  the  Town  of  Killingly,  CT. 

Plant  Configuration:  Combined  cycle. 

Capacity:  792  megawatts. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Unspecified 
wholesale  power  purchasers  in  New 
England. 

In-Service  Date:  June,  2001. 

Ovmer:  Sabine  Cogen,  L.P.  (C&E  99- 
5). 

Operator:  Air  Liquide  America 
Corporation  (or  an  affiliate  thereof). 

Location:  Orange  County,  TX. 

Plant  Configuration:  Combined  cycle. 

Capacity:  100  megawatts. 

Fuel:  Nattiral  gas. 

Purchasing  Entities:  Bayer  Chemical 
Company,  Entergy  Gulf  States,  Inc.  and 
to  wholesale  power  purchasers. 

In-Service  Date:  November,  1999. 

Owner:  Rathdrum  Power,  LLC  (C&E 
99-6). 

Operator:  Rathdrum  Operating 
Services,  Inc. 

Location:  Rathdrum,  Idaho. 

Plant  Configuration:  Combined  cycle. 

Capacity:  270  megawatts. 

Fuel:  Natural  gas. 


Purchasing  Entities:  Avista  Energy, 
Inc. 
In-Service  Date:  October  1,  2001. 

Issued  in  Washington.  DC,  March  26. 1999. 
Anthony  J.  Como, 

Manager,  Electric  Power  Regulation.  Office 
of  Coal  &■  Power  Im/Ex.  Office  of  Coal  6- 
Power  Systems,  Office  of  Fossil  Energy. 
[FR  Doc.  99-8060  Filed  3-31-99;  8:45  am] 

nUMO  CODE  646fr-01-P 


DEPARTMENT  OF  ENERGY 

Energy  Infonmatfon  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Energy  Information 
Administration,  DOE. 

ACTION:  Agency  information  collection 
activities:  Proposed  collection;  conmient 
request. 

summary:  The  Energy  Information 
Administration  (EIA)  is  soliciting 
comments  on  the  proposed  extension  to 
the  forms  listed  below: 

EIA-14,  "Refiners'  Monthly  Cost 

Report;" 
EIA-182,  "Domestic  Crude  Oil  First 

Purchase  Report;" 
EL\-782A,  "RefinersVGas  Plant 

Operators'  Monthly  Petroleum 

Product  Sales  Report;" 
EL\-782B,  "Resellers'/Retailers' 

Monthly  Petroleum  Product  Sales 

Report;" 
EIA-782C,  "Monthly  Report  of 

Petroleum  Products  Sold  Into  States 

for  Consimiption;" 
EIA-821,  "Annual  Fuel  Oil  and 

Kerosene  Sales  Report;" 
EIA-856.  "Monthly  Foreign  Crude  Oil 

Acquisition  Report;" 
EIA-863,  "Petroleum  Product  Sales 

Identification  Survey;" 
EL\-877,  "Winter  Heating  Fuels 

Telephone  Survey;" 
EIA-878,  "Motor  Gasoline  Price 

Survey,"  and 
EL\-888,  "On-Highway  Diesel  Fuel 

Price  SiuT'ey;" 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  1, 1999.  If 
you  anticipate  difficulty  in  submitting 
comments  witain  the  60  days,  contact 
the  person  identified  below  as  soon  as 
possible. 

ADDRESSES:  Send  comments  to  Jacob 
Botimazian,  Energy  Information 
Administration,  EI-42,  Forrestal 
Building,  U.S.  Department  of  Energy, 
Washington,  DC  20585.  Alternatively, 
Jacob  Boumazian  may  be  reached  by 
phone  at  (202)  586-1256,  by  e-mail 
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Jacob.Boumazian@eia.doe.gov,  or  by 
FAX  (202)  586-4913. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Jacob  Boumazian 
at  the  addresses  hsted  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Comments 

I.  Background 

The  Federal  Energy  Administration 
Act  of  1974  (Pub.  L.  93-275, 15  U.S.C. 
761  et  seq.)  and  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95-91, 
42  U.S.C.  7101  et  seq.)  requires  the 
Energy  Information  Administration 
(EIA)  to  carry  out  a  centralized, 
comprehensive,  and  unified  energy 
information  program.  This  program 
collects,  evaluates,  assembles,  analyzes, 
and  disseminates  information  on  energy 
resource  reserves,  production,  demand, 
technology,  and  related  economic  and 
statistical  information.  This  information 
is  used  to  assess  the  adequacy  of  energy 
resources  to  meet  near  and  longer  term 
domestic  demands. 

The  EIA,  as  part  of  its  effort  to  comply 
with  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13,  44  U.S.C.  Chapter 
35),  provides  the  general  public  and 
other  Federal  agencies  with 
opportunities  to  comment  on  collections 
of  energy  information  conducted  by  or 
in  conjunction  with  the  EIA.  Any 
comments  received  help  the  EIA  to 
prepare  data  requests  that  maximize  the 
utility  of  the  information  collected,  and 
to  assess  the  impact  of  collection 
requirements  on  the  public.  Also,  the 
EIA  will  later  seek  approval  by  the 
Office  of  Management  and  Budget 
(0MB)  for  the  collections  under  section 
3507(h)  of  the  Paperwork  Reduction  Act 
of  1995. 

The  petroleum  marketing  survey 
forms  collect  information  needed  for 
determining  the  supply  and  demand  of 
crude  oil  and  refined  petroleum 
products.  These  surveys  provide  a  basic 
set  of  data  pertaining  to  the  structm^, 
efficiency,  and  behavior  of  petroleum 
markets.  These  data  are  published  by 
the  Energy  Information  Administration 
in  the  Monthly  Energy  Review,  Annual 
Energy  Review,  Petroleum  Marketing 
Monthly,  Petroleum  Marketing  Annual, 
Weekly  Petroleum  Status  Report,  and 
the  International  Energy  Outlook. 

n.  Current  Actions 

EIA  requests  a  one-year  extension  to 
the  existing  smvey  forms  to  collect  data 
in  calendar  year  2000.  EIA  is  requesting 
a  one-year  extension  to  minimize  the 
cost  and  burden  to  survey  respondents 


who  are  devoting  significant  resources 
diuing  1999  to  make  computer  changes 
to  their  reporting  systems  for  year  2000. 
In  addition,  EIA  is  also  incurring 
computer  system  changes  to  prepare  for 
year  2000. 

m.  Request  for  Comments 

Prospective  respondents  and  other 
interested  persons  are  invited  to 
comment  on  the  actions  discussed  in 
item  n.  The  following  guidelines  are 
provided  to  assist  in  the  preparation  of 
comments.  Please  indicate  to  which 
form(s)  yoiu  comments  apply. 

General  Issues 

A.  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  and  does  the  information  have 
practical  utility?  Practical  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  accoimt  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  be  made 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  require  clarification? 

B.  Can  information  be  submitted  by 
the  due  date? 

C.  Public  reporting  burdens  for  these 
collections  are  estimated  to  average  per 
respondent: 

EIA-14  =  1.6  hour;  EIA-182  =  4.3 
hours;  EIA-782A  =  15.0  hours;  EIA- 
782B  =  2.5  hours;  ELA-782C  =  2.1  hours; 
EIA-821  =  3.2  hours;  EL\-856  =  6.1 
hours;  EIA-863  =  1.0;  EIA-877  =  0.1 
hour;  EIA-878  =  0.05  hour;  and  ELA- 
888  =  0.05.  The  estimated  burden 
includes  the  total  time,  effort,  or 
financial  resotut;es  expended  to 
generate,  maintain,  retain,  disclose  and 
provide  the  information.  Please 
conunent  on  (1)  the  accuracy  of  the 
agency's  estimate  and  (2)  how  the 
agency  could  minimize  the  bvuden  of 
the  collecting  this  information, 
including  the  use  of  information 
technology. 

D.  The  agency  estimates  respondents 
will  incm-  no  additional  costs  for 
reporting  other  than  the  hours  required 
to  complete  the  collection.  What  is  the 
estimated:  (1)  Total  dollar  amoimt 
aimualized  for  capital  and  start-up 
costs;  and  (2)  reciuxing  aimual  costs  of 
operation  and  maintenance,  and 
purchase  of  services  associated  with  this 
data  collection? 


E.  Does  any  other  Federal,  State,  or 
local  agency  collect  similar  information? 
If  so,  specify  the  agency,  the  data 
element(s),  and  the  methods  of 
collection. 

As  a  Potential  User 

A.  Is  the  information  useful  at  the 
levels  of  detail  indicated  on  the  form? 

B.  For  what  piupose(s)  would  the 
information  be  usdd?  Be  specific. 

C.  Are  there  alternate  sources  for  the 
information  and  are  they  useful?  ff  so, 
what  are  their  deficiencies  and/or 
strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  simmiarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
become  a  matter  of  public  record. 

Statutory  Authority:  Section  3506  (c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13,  44  U.S.C.  Chapter  35). 

Issued  in  Washington,  DC,  March  26, 1999. 
Renee  H.  Miller, 

Acting  Director,  Statistics  and  Methods 
Group,  Energy  Information  Administration. 
(FR  Doc.  99-8058  Filed  3-31-99;  8:45  am] 

BILUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG99-1 02-000] 
AEE  2,  LLC;  Notice  of  Rling 

March  26. 1999. 

On  March  22, 1999,  AEE  2,  L.LC. 
(AEE  2),  c/o  Mr.  Henry  Aszklar,  Vice 
President,  AES  NY,  L.LC,  1001  North 
19th  Street,  Arlington,  VA  22209,  filed 
with  the  Federal  Energy  Regulatory 
Conunission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations.  AEE  2 
respectfully  requests  expedited  action 
on  this  application  by  April  6, 1999. 

AEE  2  is  a  Delaware  limited  liability 
company.  AEE  2  intends  to  own, 
operate,  and  maintain  the  generating 
stations  ciurently  known  as  the 
Greenidge  and  CJoudey  stations,  which 
are  now  owned  by  New  York  State 
Electric  &  Gas  Corporation  ("NYSEG") 
and  its  affiliate  NGE  Generation,  Inc. 
(NGE).  Electricity  generated  by  the 
facilities  will  be  sold  at  wholesale  to 
one  or  more  power  marketers,  utilities, 
cooperatives,  or  other  wholesalers. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
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Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
appUcation.  All  such  motions  and 
comments  shoidd  be  filed  on  or  before 
April  2, 1999,  and  must  be  served  on  the 
applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Conmiission  and  are 
available  for  public  inspection  or  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (please  call  (202)  208- 
2222  for  assistance). 
Linwood  A.  Watson,  Jr^ 
Acting  Secretary. 

[FR  Doc.  99-7980  Filed  3-31-99;  8:45  am) 
BiujNO  CODE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  TM99-1-22-O05] 

CNG  Transmission  Corporation;  Notice 
of  Compliance  Tariff  Rling 

March  26, 1999. 

Take  notice  that  on  March  22, 1999, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheet,  with  an 
effective  date  of  February  26, 1999: 

Fifth  Revised  Sheet  No.  354 

CNG  states  that  the  purpose  of  this 
filing  is  to  comply  with  directives  of  the 
Commission's  February  26, 1999  Order 
on  CNG's  October  1, 1998 
Transportation  Cost  Rate  Adjustment 
(TCRA)  filing.  Specifically,  CNG  has 
modified  language  on  its  enclosed  tariff 
sheet  to  reflect  the  Commission's 
directive  to  reinstate  language  requiring 
usage  charge  recovery  of  fuel  costs  in 
Section  16.5  of  noted  tariff  sheet 

CNG  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  parties  of  record  in  the 
captioned  proceedings. 

Any  person  desiric^  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Enei^  Regiilatory  Conmiission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  PubUc  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  (202)  208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-7981  Filed  3-31-99;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  CP85-221-108] 

Frontier  Gas  Storage  Company;  Notice 
of  Sale  Pursuant  to  Settlement 
Agreement 

March  26. 1999. 

Take  notice  that  on  March  11, 1999, 
Frontier  Gas  Storage  Company 
(Frontier),  c/o  Reid  &  Priest,  Market 
Square,  701  Pennsylvania  Ave.,  NW, 
Suite  800,  Washington,  DC  20004,  in 
compliance  with  provisions  of  the 
Commission's  February  13, 1985,  Order 
in  Docket  No.  CP82-487-000,  et  al., 
submitted  and  executed  Service 
Agreement,  dated  March  11, 1999, 
imder  Rate  Schedule  LVS-1  providing 
for  the  sale  of  all  of  Frontier's  remaining 
storage  gas  inventory,  not  to  exceed 
6,850,000  MMBtu  to  WBI  Production, 
Inc.  on  an  "in  place"  basis.  The  sales 
price  of  the  gas  was  not  disclosed. 

Under  Subpart  (b)  of  Ordering 
Paragraph  (G)  of  the  Commission's 
February  13, 1985,  Order,  Frontier  is 
"authorized  to  consummate  the 
proposed  sale  in  place  unless  the 
Conunission  issues  an  order  within  20 
days  after  expiration  of  such  notice 
period  either  directing  that  the  sale  not 
take  place  and  setting  it  for  hearing  or 
permitting  the  sale  to  go  forward  and 
establishing  other  procedures  for 
resolving  the  matter.  Deliveries  of  gas 
sold  in  place  shall  be  made  pursuant  to 
a  schedule  to  be  set  forth  in  an  exhibit 
to  the  executed  service  agreement." 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
filing  should,  within  10  days  of  the 
pubhcation  of  such  notice  in  the 
Federal  Register,  file  with  the  Federal 
Energy  R^julatory  Commissicm,  888  1st 
Street  NE,  Washington,  DC  20426,  a 
motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedures,  18  CFR  385.214  or  385.211. 
Protests  will  be  considered  by  the 
Conmiission  in  determining  die 


appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection.  This 

filing  may  also  be  viewed  on  the  web  at 

http://www.ferc.fed.us/online/rims.htm 

(please  call  (202)  208-2222  for 

assistance). 

Linwood  A.  Watson,  )t.. 

Acting  Secretary. 

[FR  Doc.  99-7983  Filed  3-31-99;  8:45  am] 

aajJNG  CODE  cn7-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  RP99-2S6-001] 

Midwestern  Gas  Transportation 
Company;  Notice  of  Revised  Cashout 
Report  Refund  Allocation  Schedule 

March  26, 1999. 

Take  notice  that  on  March  12, 1999, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  a 
revised  Appendix  C  detailing  the 
allocation  of  refunds  associated  with  its 
aimual  report  of  cashout  activity  for  the 
September  1995  through  August  1996 
period. 

The  1995-1996  Cashout  Report  filed 
March  3, 1999,  in  Docket  No.  RP99- 
258-000  reflects  that  Midwestem's 
cashout  operations  for  the  1995-1996 
period  experienced  a  net  gain  of 
$33,741.  Midwestern  will  refund  this 
gain  to  its  firm  shippers  within  30  days 
of  the  Commission's  acceptance  of  the 
cashout  report  through  a  demand 
surcharge.  Midwestern  has  submitted  a 
revised  Appendix  C  to  the  1995-1996 
Cashout  Report,  which  details  the 
allocation  of  refunds  associated  with  the 
cashout  gain.  The  revisions  to  Appendix 
C  to  the  cashout  report  affect  the 
allocation  of  refunds  to  Midwestenl*s 
firm  shippers  but  do  not  impact  the  total 
level  of  refunds  to  be  credited. 

Midwestern  states  that  a  copy  of  the 
report  has  been  served  upon  a^cted 
customers,  interested  state  commission, 
and  aU  parties  designated  on  the  official 
service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
358.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  April  2, 1999.  IVotests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  s«ve  to  make 
protestants  parties  to  the  proceedings. 
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Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-7993  Filed  3-31-99;  8:45  am] 

BHXINQ  CODE  S717-01-II 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-31(M)03] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

March  26, 1999. 

Take  notice  that  on  February  26, 1999, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
certain  tariff  sheets  to  be  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1.  to  be  effective  August  1, 1998  and 
January  1, 1999. 

Natiixal  states  that  the  filing  is 
submitted  pursuant  to  the  Commission's 
order  issued  February  11, 1999  in 
Docket  Nos.  RP98-31D-001  and  002, 
which  approved  tariff  sheets  that 
Natural  filed  on  August  13. 1998  in 
Docket  No.  RP98-310-001  (August  13th 
Filing)  subject  to  Natural  filing  revised 
tariff  sheets  that  clarify  that  Natural  may 
not  enter  into  transactions  like  Natural 
described  in  its  August  13th  FUing 
imder  Natural's  discount  rate  authority. 
Additionally,  Natural  States  that  it  has 
also  flowed  through  these  changes  to 
several  corresponding  tariff  sheets  filed 
and  approved  in  Docket  Nos.  RP98- 
145-000,  RP99-1 76-000  and  001  to  be 
effective  August  1, 1998  and  January  1, 
1999. 

Natural  requested  any  waivers  which 
may  be  required  to  permit  the  tendered 
tariff  sheets  to  become  effective  August 
1, 1998  and  January  1, 1999,  consistent 
with  the  Commission's  orders  issued 
July  30,  1998  and  December  30,  1998  in 
Docket  Nos.  RP98-31Q-000  and  RP99- 
176-000,  respectively. 

Natural  states  that  copies  of  the  filing 
have  been  mailed  to  its  customers, 
interested  state  regulatory  agencies  and 
all  parties  set  out  on  the  Commission's 
official  service  list  in  Docket  No.  RP98- 
310. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.W.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 


filed  as  provided  in  Section  154.210  of 
the  Conmiission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  thds  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-7992  Filed  3-31-99;  8:45  am) 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-262-0001 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Application 

March  26,  1999. 

Take  notice  that  on  March  17, 1999, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  1001  Louisiana,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP99- 
262-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA)  and  Part  157  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations,  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Teimessee  to 
construct,  install  and  operate 
compression  and  certain  minor  facilities 
in  order  to  provide  additional  firm 
transportation  service  to  customers  in 
Zone  6  of  its  pipeline  system  (referred 
to  as  Eastern  Express  Project  2000 — 
Zone  6  Receipts),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-222  for  assistance). 

Specifically,  "Tennessee  proposes  to: 
(1)  install  an  additional  6150 
horsepower  compressor  at  its 
Compressor  Station  No.  261  in 
Hampden  County,  Massachusetts;  (2) 
install  an  additional  7,170  horsepower 
compressor  at  its  Compressor  Station 
No.  266-A  in  Worcester  Coimty, 
Massachusetts;  and  (3)  add  an  &-inch 
delivery  tap  to  its  existing  Southern 
Connecticut-Milford  delivery  point  on 
Tennessee's  300  Line  in  New  Haven 
County,  Connecticut.  Tennessee  also 
proposes  to  construct  and  install  certain 
facilities,  in  Worcester  and  Middlesex 
Coimties,  Massachusetts  and  in  Hartford 
Coimty,  Connecticut,  pursuant  to 


Section  2.55(a)  of  the  Commission's 
Regulations.  The  estimated  total  cost  of 
the  proposed  fecilities  is  $28,143,423. 

Tennessee  states  that  the  proposed 
facilities  will  increase  capacity  on  its 
Blackstone  Lateral  downstream  of 
Compressor  Station  No.  266-A  by 
292,000  E>th/d,  and  will  increase 
capacity  on  its  300  Line  downstream  of 
Compressor  Station  No.  261  by  83,000 
Dth/d.  Tennessee  further  states  that,  as 
the  result  of  an  open-season  held  firom 
February  12, 1998  through  March  24, 
1998,  Tennessee  has  entered  into 
binding  precedent  agreements  for  firm 
transportation  service  to  be  rendered 
pursuant  to  Tennessee's  Rate  Schedule 
FT-A  for  90,000  Dth/d  of  capacity 
associated  with  deliveries  on  its 
Blackstone  Lateral  and  for  83,000 
Dth/d  of  capacity  associated  with 
deliveries  on  its  300  Line.  Tennessee 
requests  approval  of  the  service 
agreements  for  the  project  which 
contain  certain  provisions  which  are 
different  from  those  contained  in 
Tennessee's  pro  forma  FT-A 
Agreement. 

Shippers  were  given  the  option  of 
selecting  negotiated  rates  of  recourse 
rates.  Teimessee  states  that  the 
negotiated  rates  provide  for  fixed 
reservation  and  commodity  charges,  for 
the  primary  term  of  the  shipper's 
transportation  agreement,  in  the 
amounts  of  $3.22  per  Dth/month  for  the 
reservation  charge,  and,  for  the 
commodity  charge,  $0.0643  for  the  first 
five  yeara  and  $0.0543  for  the  second 
five  years.  The  recourse  rates  are  the 
applicable  maximum  reservation  and 
commodity  rates  for  transportation 
service  within  Zone  6  under 
Tennessee's  Rate  Schedule  FT-A. 
Tennessee  states  that  all  shippers 
selected  negotiated  rates,  and  that 
revenues  collected  during  the  primary 
terms  of  the  contracts  will  exceed  the 
incremental  cost-of-service  for  the 
project  over  a  10-year  period. 

Teimessee  states  that  the  proposed 
project  will  enable  gas  supplies 
accessed  by  Portiand  Natural  Gas 
Transmission  System  and  Maritimes  & 
Northeast  Pipeline  L.L.C.  pipelines  to  be 
delivered  to  existing  and  new  markets 
in  New  England.  Tennessee  requests 
that  the  Commission  grant  the  requested 
authorizations  by  December  31, 1999,  so 
that  Tennessee  can  place  the  project  in 
service  by  November  1,  2000. 

Any  person  desiring  to  be  heard  or 
making  any  protest  with  reference  to 
said  application  should  on  or  before 
April  16, 1999,  file  with  the  Federal 
Energy  Regtdatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
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accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natxiral 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
^     appropriate  action  to  be  taken  but  wiU 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  reqiiire  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
person  to  whom  the  protests  are 
directed.  Any  person  wishing  to  become 
a  party  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  appUcant,  or 
filed  by  all  other  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  docimients,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  dociunents 
filed  by  other  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
coiul. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  these 
apphcations  if  no  motion  to  intervene  is 


filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
beUeves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Tennessee  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr. 
Acing  Secretary. 

[FR  Doc.  99-7985  Filed  3-31-99;  8:45  am] 
BHJJNQ  oooE  cnr-oi-H 


DEPARTIIENT  OF  ENERGY 

reoerai  eneryy  negumory 
Commission 

[DeclMt  No.  CP99-27(M)00] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Request  Undsr 
Blankst  Authorization 

March  26, 1999. 

Take  notice  that  on  March  23, 1999, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court, 
Houston,  Texas  77056-5310,  filed  in 
Docket  No.  CP99-270-000  a  request 
pursuant  to  Section  157.205  and 
157.211  of  the  Commission's  regulations 
under  the  Natiu-al  Gas  Act  (18  CFR 
157.205  and  157.211).  Texas  Eastern 
requests  authorization  to  construct  a 
delivery  point  on  Texas  Eastern's 
existing  30-inch  Line  Nos.  10  and  25  in 
Choctaw  County,  Mississippi,  to  make 
natural  gas  deliveries  to  the  Town  of 
Weir  (Town  of  Weir),  a  Mississippi 
corporation  and  municipahty.  Texas 
Eastern  makes  such  request  imder  its 
blanket  certificate  issued  in  Docket  No. 
CP82-535-O00  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection.  The  filing  may  be  viewed  on 
the  web  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-20»-2222  for 
assistance). 

Texas  Eastern  proposes  to  construct 
and  install  a  10-inch  tap  valve,  a  10- 
inch  check  valve  and  a  10-inch 
insulating  flange  (Tap),  and  electronic 
gas  measurement  equipment  (EGM),  at 
approximate  Mile  Post  32.04  in 
Choctow  County,  Mississippi. 

It  is  stated  that  the  Town  of  Weir  will 
install,  or  cause  to  be  installed  a  dual 
10-inch  meter  run  plus  associated 
piping  (Meter  Station),  and 
approximately  50  feet  of  10-inch 


pipeline  which  will  extend  from  the 
Meter  Station  to  the  Tap  (Connecting 
Pipe). 

It  is  indicated  that  the  proposed 
facilities  will  be  used  to  deUver  up  to 
135,000  Mcf  of  natural  gas  per  day  to 
the  Town  of  Weir.  Texas  Eastern 
estimates  it's  construction  cost  to  be 
approximately  $263,631.00  and  states 
that  the  Town  of  Weir  will  reimburse 
it's  cost. 

Texas  Eastern  indicates  that  the 
transportation  service  wiU  be  rendered 
pursuant  to  Texas  Eastern's  open  access 
Rate  Schedules  included  in  Texas 
Eastern's  F.E.R.C.  Ga  Tariff,  Sixth 
Revised  Volimie  No.  1.  It  is  averred  that 
the  transportation  service  to  be  rendered 
through  the  delivery  point  proposed 
herein  will  be  performed  utilizing 
existing  capacity  on  Texas  Eastern's 
system,  and  will  have  no  «ffect  on  Texas 
Eastern's  peak  day  or  annual  deliveries. 
Texas  Eastern  submits  that  its  proposals 
will  be  accomplished  without  detriment 
or  disadvantages  to  Texas  Eastern's 
other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effiective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc  99-7986  Filed  3-31-99;  8:45  am] 
BaXMG  CODE  en7-oi-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP9»-61-000  and  CP99-64- 
000] 

Tristate  Pipeline,  LLC;  Notice  of  Site 
Vlalt 

March  26, 1999. 

From  April  19  to  22, 1999,  tiie  Office 
of  Pipeline  Regulation  (OPR)  staff  will 
"onduct  an  inspection  of  the  route 
proposed  by  TriState  Pipeline,  L.L.C. 
(TriState)  for  its  pipeUne  project.  The 
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proposed  route  and  route  alternatives, 
crossing  portions  of  Illinois,  Indiana, 
and  Michigan,  will  be  inspected  by 
helicopter  and  automobile. 

The  current  itinerary  is  to  conduct  a 
ground  and  aerial  inspection  between 
Joliet,  Illinois,  and  Valparaiso,  Indiana 
on  April  19;  a  ground  and  aerial 
inspection  between  Valparaiso,  Indiana 
and  White  Pigeon,  Michigan  and  April 
20;  a  ground  and  aerial  inspection  in 
Oakland  County  and  Macomb  County, 
Michigan  on  April  21,  and  a  ground 
inspection  in  Macomb  County, 
Michigan  on  April  22.  If  weaUier 
conditions  preclude  an  overflight,  the 
inspection  will  be  conducted  by 
automobile  only  from  a  location  to  be 
determined.  Representatives  of  TriState 
will  accompany  the  OPR  staff. 

All  parties  may  attend,  although  those 
planing  to  attend  must  provide  their 
own  transportation. 

For  further  information,  please 
contact  Paul  McKee  of  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-7984  Filed  3-31-99;  8:45  am] 
BIUMQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[ProJMt  No.  2146-083  Alabama] 

Alabama  Power  Company;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

March  26, 1999. 

In  accordance  with  the  National 
Environmental  Policy  act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  the  Office  of  Hydropower 
Licensing  has  reviewed  the  application 
for  the  proposed  Amendment  of  License 
for  the  Coosa  River  Project,  located  in 
Talladega  County,  Alabama,  and  has 
prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  proposed 
action. 

In  the  DEA,  the  Commission's  staff 
has  analyzed  the  potential 
environmental  impacts  of  The  Utilities 
Board  of  the  City  of  Sylacauga,  Alabama 
(Board)  constructing  and  operating  a 
raw  water  intake  and  pumping  station 
on  Lay  Reservoir.  The  staff  has 
concluded  that,  given  the  mitigative 
measures  proposed  by  the  Board, 
approval  of  the  action  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 


The  EA  was  written  by  staff  in  the 
office  of  Hydropower  Licensing,  Federal 
Energy  Regulatory  Commission.  Copies 
of  the  EA  can  be  viewed  at  the 
Commission's  Reference  and 
Information  Center,  Room  2A,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  or 
by  calling  (202)  208-1371.  The  DEA 
may  be  viewed  on  the  Web  at 
www.ferc.fed.us/online/rims.htm.  Call 
(202)  208-2222  for  assistance. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Dave  Boergers, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  Please  Affix 
"Coosa  River  Project  Amendment  of 
License,  Project  No.  2146-083"  to  all 
comments.  For  further  information, 
please  contact  Jim  Haimes  at  (202)  219 
2780 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-7987  Fild  3-31-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Extension  of  Time  To  RIe 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions  for 
License  Application 

March  26, 1999. 

Take  notice  that  the  time  limit  for 
filing  comments,  recommendations, 
terms  and  conditions,  and  prescriptions 
for  the  following  hydroelectric  license 
applicaiton  has  been  extended  from 
March  26, 1999  to  May  26, 1999.  The 
extension  was  requested  by  the  Vermont 
Department  of  Environmental 
Conservation  to  continue  pursuing 
consensus  of  all  the  parties  on  measures 
needed  to  protect  the  environment,  and 
no  party  has  objected  to  a  60-day 
extension: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2731-020. 

c.  Date  Filed:  May  27, 1998. 

d.  Applicant:  Central  Vermont  Public 
Service  Corporation. 

e.  Name  of  Project:  Weybridge  Project. 

f.  Location:  On  Otter  Creek,  at  river 
mile  19.5  from  the  confluence  with  Lake 
Champlain,  in  Addison  Coimty, 
Vermont.  There  are  no  federal  lands 
located  within  the  project  area. 

g.  Filed  Pursuant  to:  Fedral  Power  Act 
16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  John  C. 
Greenan,  P.E.,  Central  Vermont  Public 
Service  Corporation,  77  Grove  Street, 


Rutland,  Vermont  05701,  (802)  747- 
5707. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Jack 
Duckworth,  E-mail  address, 
jack.duckworth@ferc.fed.us,  or 
telephone  (202)  219-2818. 

j.  Deadline  for  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions:  May  26, 
1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  dociunent  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  docimients  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  enviroiunental 
analysis  at  this  time. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  a  30-foot-high,  302.6-foot- 
long  concrete  gravity  dam  consisting  of 
two  spillway  sections,  a  150-ft-long  west 
spillway  section,  topped  with  a  6-foot- 
high  hinged  steel  flashboard,  and 
abutted  by  a  20-foot-wide  and  10-foot- 
high  Taintor  gate,  and  a  116-foot-long 
east  spillway  section  topped  with  an 
automatically  inflated  rubber  weir;  (2)  a 
1.5-mile-long,  62-acre  impoundment 
with  a  normal  water  surface  elevation  of 
174.3  feet  above  mean  sea  level  (msl); 
(3)  a  powerhouse  integral  with  the  dam 
containing  a  single  turbine  generator 
with  an  installed  capacity  of  3,000 
kilowatts  (kW);  (4)  transmission 
facilities;  and  (5)  appurtenant  facilities. 

m.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Conunission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h. 

n.  This  notice  also  consists  of  the 
foUowirxg  standard  paragraph:  DIO. 

DlO.  filing  and  Service  of  Responsive 
Docimients — The  application  is  ready 
for  environmental  analysis  at  this  time, 
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and  the  Commission  is  requesting 
comments,  reply  comments, 
reconunendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  piu^uant  to 
section  4.34(b)  of  the  Regiilations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commisison  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commisison  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  tide  "COMMENTS",  "REPLY 
COMMENTS",  RECOMMENDATIONS," 
"TERMS  AND  CONDITIONS,"  or 
"PRESCRIPTIONS:"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
throu^  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  othowise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
q)plication  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  die  original  and  the 
niunbOT  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Fed«al  Energy  R^ulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  F^ject  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commisison,  at  the  above  address.  Each 
filing  must  be  acccHnpanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commisison 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  99-7982  Filed  3-31-99;  8:45  am] 
BUMQ  CODE  anr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleslon 

Notice  of  Surrender  of  Licenae  and 
Sollctting  Commenta,  Motiona  To 
Intervene,  and  Proleata 

March  26, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Surrender  of 
License. 

b.  Project  No:  2585-002. 

c.  Date  Filed:  January  4. 1999. 

d.  Applicant:  Northbrook  Carolina 
Hydro,  LLC. 

e.  Name  of  Project:  Idols. 

f.  Location:  On  the  Yadkin  River,  in 
Forsyth  County,  North  Carolina  near  the 
City  of  Winston-Salem.  The  project  does 
not  utilize  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  18  CFR  §  4.200. 
h.  Applicant  Contact:  Mr.  Mark 

Sunquist,  Northbrook  Carolina  Hydro, 
LLC,  225  W.  Wacker  Drive,  Suite  2330, 
Chicago,  IL  60606,  (312)  553-2136. 

i.  FTSRC  Contact:  Any  questions  on 
diis  notice  shovdd  be  addressed  to  Tom 
Papsidero  at  (202)  291-2715,  or  e-mail 
address:  Thomas.Papsidero0ferc.fed.us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  May  6, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  Mail  Code: 
DLC,  HL-11.1. 888  First  Street,  NE.. 
Washington.  DC  20426. 

Please  include  the  project  niunber 
(2585-002)  on  any  commraits  at 
motions  filed. 

L  Description  of  Surrender: 
Northbrook  Carolina  Hydro,  LLC,  a 
corporation,  requests  to  surrendOT  the 
license  for  this  constructed  project  for 
economic  reasons  following  a  fire  in  the 
project  powerhouse  on  February  8, 
1998. 

1.  Location  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington.  DC.  20426,  or  by 
calling  (202)  208-1371.  This  filii^may 
be  viewed  on  http:www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 


m.  Individuals  desiring  to  be  included 
on  the  Commission 's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary  of 
the  Commission. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  Mrith  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  thp  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particidar 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTESTS  ",  or 
"MOTION  TO  INTERVENE",  as 
appUcable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refisrs.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington.  DC 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
r^resentative  of  the  Applicant 
specified  in  the  particular  apptication. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
frt>m  the  AppUcant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Wataon,  |r.. 
Acting  Secretary. 
[FR  Doc.  99-7988  Filed  3-31-99;  8:45  am] 

aaUNQ  CODE  6n7-01-H 


15742 


Federal  Register/Vol.  64,  No.  62 / Thursday,  April  1,  1999/Notices 


DEPARTMENT  OP  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Transfer  of 
License  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protest 

March  26, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No.:  9690-044. 

c.  Date  Filed:  March  17. 1999. 

d.  Applicant:  Orange  and  Rockland 
Utilities,  Inc.  and  Southern  Energy  NY- 
Gen,  L.L.C. 

e.  Name  of  Project:  Rio  Project. 

f.  Location:  The  project  is  located  on 
the  Mongaup  River  in  Orange  County, 
New  York.  The  project  does  not  utilize 
federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Jane  J.  Quin, 
Orange  and  Rockland  Utilities,  Inc.,  One 
Blue  Hill  Plaza.  Pearl  River.  NY  10965, 
(914)-577-2439  and  Craig  S.  Lesser, 
Southern  Energy  New  York  G.P.,  Inc., 
900  Ashwood  Drive,  Suite  500,  Atlanta, 
GA  20228,  (770)  821-7838. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Regina  Saizan  at  (202)  219-2673,  or  e- 
mail  address  regina.saizan@ferc.fed.us. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  or  protests:  April 
20. 1999. 

All  documents  (original  and  eight 
copies)  shoiUd  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  Mail  Code: 
DLC,  HI^ll.l,  888  First  Street,  N.E., 
Washington,  DC.  20426. 

Please  include  the  Project  Number 
(9690-044)  on  any  comments,  protests, 
or  motions  filed. 

k.  Description  of  Tmnsfer:  The 
transfer  will  facilitate  the 
implementation  of  a  series  of  asset  sales 
agreements  pursuant  to  which  Orange 
and  Rockland  Utilities,  Inc.  (ORU) 
intends  to  sell  its  electric  generation 
assets  to  various  subsidiaries  of 
Southern  Energy,  Inc.  (including 
Southern  Energy  NY-Gen).  ORU  has 
entered  into  these  agreements  in  order 
to  comply  with  the  policies  of  the  New 
York  Public  Service  Commission 
mandating,  in  part,  ORU's  divestiture  of 
these  assets  in  order  to  implement  the 
State  of  New  York's  desire  to  foster  a 
competitive,  regional  electric  generation 
market  through  retail  competition. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 


inspection  and  reproduction  at  the 
Conunission's  Public  Reference  Room, 
located  at  888  First  Street  NE,  Room  2A, 
Washington,  DC,  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
addresses  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presimied  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 


be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-7989  Filed  3-31-99;  8:45  am) 

BILUNG  CODE  e717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Transfer  of 
License  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

March  26, 1999. 

a.  Application  Type:  Transfer  of 

b.  Project  No.:  10481-022. 

c.  Date  Filed:  March  17, 1999. 

d.  Applicant:  Orange  and  Rockland 
Utilities,  Inc.  and  Southern  Energy  NY- 
Gen,  L.L.C. 

e.  Name  of  Project:  Mongaup  Falls 
Project. 

f.  Location:  The  project  is  located  on 
the  Mongaup  River  in  Sullivan  County, 
New  York.  "The  project  does  not  utilize 
federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Fedenil  Power 
Act,  16  U.S.C.  §  §  791  (a)-825(r). 

h.  Applicant  Contact:  Jane  J.  Quin, 
Orange  and  Rockland  Utilities,  Inc.,  One 
Blue  Hill  Plaza,  Pearl  River,  NY  10965, 
(914)-577-2439  and  Craig  S.  Lesser, 
Southern  Energy  New  York  G.P.,  Inc., 
900  Ashwood  Drive,  Suite  500,  Atlanta, 
GA  30338,  (770)  821-7838. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Regina  Saizan  at  (202)  219-2673,  or  e- 
mail  address  regina.saizan@ferc.fed.us. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  or  protests:  April 
20, 1999 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  Mail  Code: 
DLC,  HL-11.1,  888  First  Street,  N.E., 
Washington,  DC  20426. 

Please  include  the  Project  Number 
(10481-022)  on  any  comments,  protests, 
or  motions  filed. 

k.  Description  of  Transfer:  The 
transfer  will  facilitiate  the 
implementation  of  a  series  of  asset  sales 
agreements  pursuant  to  which  Orange 
and  Rockland  Utilities,  Inc.  (ORU) 
intends  to  sell  its  electronic  generation 
asserts  to  various  subsidiaries  of 
Southern  Energy,  Inc.  (includng 
Southern  Energy  NY-Gen).  ORU  has 
entered  into  these  agreements  in  order 
to  comply  with  the  policies  of  the  New 
York  Public  Service  Commission 
mandating,  in  part,  ORU's  divestiture  of 
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these  assets  in  order  to  implement  the 
State  of  New  York's  desire  to  foster  a 
competitive,  regional  electric  generation 
market  through  retail  competition. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street  NE,  Room  2A, 
Washington,  DC,  20426,  or  by  calling 
(202)  20a-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
addresses  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Conmnents,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",    • 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  or 
"MOTIONS  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  nimiber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particxilar  Explication. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
firom  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 


copy  of  an  agency's  comments  must  also 

be  sent  to  the  Applicant's 

representatives. 

Linwood  A.  WataoB,  Jr^ 

Acting  Secretary. 

[FR  Doc.  99-7990  Filed  3-31-99;  8:45  am] 

BIUMQ  CODE  STir-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

Notice  of  Application  for  Tranafer  of 
Llcenae  and  Soliciting  Commenta, 
Motiona  To  Intervene,  and  Proteata 

March  26, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Applicaton  Type:  Transfer  of 
License. 

b.  Project  No.:  10482-035. 

c.  Date  Filed:  March  17, 1999. 

d.  Applicant:  Orange  and  Rockland 
Utilities,  Inc.  and  Southern  Energy  NY- 
Gen,  L.L.C. 

e.  Name  of  Project:  Swinging  Bridge 
Project. 

f.  Location:  The  project  is  located  on 
the  Mongaup  River  in  Sullivan  County, 
New  York.  The  project  does  not  utilize 
federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-e25(r). 

h.  Applicant  Contact:  Jane  J.  Quin, 
Orange  and  Rockland  Utilities,  Inc..  One 
Blue  Hill  Plaza.  Pearl  River.  NY  10965, 
(914)  577-2439,  and  Craig  S.  Lesser. 
Southern  Energy  New  York  G.P.,  Inc., 
900  Ashwood  Drive,  Suite  500,  Atlanta. 
GA  30338,  (770)  821-7838. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Regina  Saizan  at  (202)  219-2673,  or  e- 
mail  address  regiaa.saizan@ferc.fed.us. 

j.  Deadline  for  filing  commenis, 
motions  to  intervene,  or  protests:  April 
20.  1999. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatory  Commission.  Mail  Code: 
DLC,  HL-11.1,  888  First  Street,  N.E., 
Washington.  DC  20426. 

Please  include  the  Project  Number 
(10482-035)  on  any  comments,  protests, 
or  motions  filed. 

k.  Description  of  Transfer:  The 
transfer  will  facilitate  the 
implementation  of  a  series  of  asset  sales 
agreements  pursuant  to  which  Orange 
and  Rockland  Utilities,  Inc.  (ORU) 
intends  to  sell  its  electric  generation 
assets  to  various  subsidiaries  of 
Southern  Energy,  Inc.  (including 


Southern  Energy  NY-Gen).  ORU  has 
entered  into  these  agreements  in  order 
to  comply  with  the  polices  of  the  New 
York  Public  Service  Commission 
mandating,  in  part.  ORU's  divestiture  of 
these  assets  in  order  to  implement  the 
State  of  New  York's  desire  to  foster  a 
competitive,  regional  electric  generation 
market  through  retail  competition. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at 888  First  Street  NE.  Room  2A, 
Washington,  DC  20426.  or  by  calling 
(202)  20»-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
addresses  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211,  and 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl .  Filing  and  Service  of  Responsive   • 
Documents — Any  fiUngs  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMEND A"nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MO-nON  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  apphcation  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  nimiber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  N.E..  Washington,  D.C. 
20526.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  an  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
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obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  or 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary, 

[FR  Doc.  99-7991  Filed  3-31-99;  8:45  am] 
WLLINQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Surrender  of  Exemption  and 
Soliciting  Comments,  Motions  To 
intervene,  and  Protests 

March  26. 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Surrender  of 
Exemption. 

b.  Project  No.:  710a-001. 

c.  Date  Filed:  November  18, 1998. 

d.  Applicant:  Virginia  Hydro,  Inc. 

e.  Name  of  Project:  Grove  Mill. 

f.  Location:  On  the  Middle  River,  in 
Augusta  County,  Virginia.  The  project 
does  not  utilize  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  18  CFR  4.200. 
h.  Applicant  Contact:  Mr.  John 

Pollack,  P.O.  Box  265,  Batesville,  VA 
22924,  (804)  823-7330. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Papsidero  at  (202)  219-2715,  or  e-mail 
address:  Thomas. Papsidero@ferc.fed.us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  May  3, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  Mail  Code: 
DLC,  HL-11.1,  888  First  Street,  NE., 
Washington,  DC  20426. 

Please  include  the  project  nmnber 
(7108-001)  on  any  comments  or 
motions  filed. 

k.  Description  of  Surrender:  Virginia 
Hydro,  Inc.,  a  corporation,  requests  to 
surrender  the  exemption  for  economic 
reasons  as  a  residt  of  hurricane  damage 
at  the  project. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 


assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Conunission. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conmient  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Conunents — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  conunents.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 

[FR  Doc.  99-7994  Filed  3-31-99;  8:45  am] 
BILUNG  CODE  6712-01-M 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Record  of  Decision  and  Floodplain 
Statement  for  the  Interconnection  of 
the  Southpoint  Power  Plant  With  the 
Western  Area  Power  Administration's 
Parlcer-Davis  No.  1  and  No.  2, 230- 
Itilovolt  Transmission  Lines  (DOE/EiS- 
0308) 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Record  of  Decision. 

SUMMARY:  Calpine  Corporation  (Calpine) 
applied  for  transmission  service  from 
the  Western  Area  Power  Administration 
(Western)  for  the  Southpoint  Power 
Plant  Project.  To  accommodate  the 
request.  Western  proposed  to  upgrade 
its  transmission  system  in  order  to 
accommodate  the  incorporation  of  new 
generation  into  the  system.  This  Record 
of  Decision  (ROD)  and  Statement  of 
Findings  has  been  prepared  in 
accordance  with  Coimcil  on 
Environmental  Quality  regulations  for 
implementing  the  National 
Environmental  Policy  Act  (NEPA)  (40 
CFR  parts  1500-1508)  and  Department 
of  Energy  (DOE)  Procedures  for 
Implementing  NEPA  (10  CFR  part  1021), 
and  DOE's  Floodplain/Wetland  Review 
Requirements  (10  CFR  1022).  Western's 
decision  for  its  action  considered  the 
environmental  ramifications  of  the 
Southpoint  Power  Plant  Project. 
Western  has  determined  that  no 
significant  enviroiunental  impacts  will 
result  from  construction,  operation  and 
maintenance  of  Calpine  Corporation's 
Southpoint  Power  Plant,  the  two  natural 
gas  pipelines,  or  the  approximately  7 
miles  of  high  voltage  transmission  lines, 
or  itom  the  upgrade  of  the  Parker-Davis 
No.  1  230-kilovolt  (kV)  transmission 
line.  Therefore,  Western  has  decided  to 
provide  an  interconnection  with  the 
plant  and  Western's  transmission 
system  in  west  central  Arizona. 
However,  Calpine  has  yet  to  obtain  a 
permit  from  the  Bureau  of  Land 
Management  (BLM)  for  the  construction 
of  the  two  natural  gas  pipelines. 
Western  will  reconsider  this  decision  if 
Calpine  fails  to  obtain  the  permit  from 
the  BLM. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
/ohn  Holt,  Enviroiunent  Manager,  Desert 
Southwest  Customer  Service  Region, 
Western  Area  Power  Administration, 
P.O.  Box  6457,  Phoenix,  AZ  85005, 
telephone  (602)  352-2592,  email 
holt@wapa.gov.  Copies  of  the 
Envirormiental  Impact  Statement  (EIS) 
and  the  Bureau  of  Indian  Affairs  ROD 
are  available  from  Ms.  Amy  Heuslein, 
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Area  Environmental  Protection  Officer, 
Bureau  of  Indian  Affairs,  P.O.  Box  10, 
Phoenix,  AZ  85001. 
SUPPLEMENTARY  INFORMATION:  Western 
based  its  decision  on  the  information 
contained  in  the  Bureau  of  Indian 
A^irs  (BIA)  Southpoint  Power  Plant 
Project  EIS  (BIA  EIS  98-25;  Final  dated 
November  1998),  the  BLM's  Topock 
Substation  Environmental  Assessment 
(EA)  1997  and  South  Point  Natural  Gas 
Pipeline  draft  EA.  The  Phoenix  Area 
Office  of  the  BIA  prepared  the 
Southpoint  Power  Plant  Project  EIS  in 
considering  the  approval  of  a  lease 
between  Calpine  and  the  Fort  Mojave 
Indian  Tribe  (Tribe)  for  the  project  site. 
Western  was  designated  a  cooperating 
agency  for  the  Southpoint  Power  Plant 
Project  EIS  by  the  BIA  on  November  24, 
1998.  After  an  independent  review  of 
the  Final  EIS,  Western  concluded  that 
its  comments  and  suggestions  have  been 
satisfied  and  adopted  the  BIA  EIS  for  its 
participation  in  the  Southpoint  Power 
Plant  Project.  However,  following  the 
preparation  of  the  Final  EIS  and  based 
on  system  studies  conducted  for  the 
proposed  interconnection,  Western 
identified  a  need  to  upgrade  its  existing 
Parker-Davis  No.  1  230-kV  transmission 
line  between  the  Topock  Substation  and 
the  Parker  Substation.  To  determine 
whether  a  Supplemental  EIS  was 
required  for  the  proposed  upgrade. 
Western  prepared  a  Supplement 
Analysis  (DOE/EIS-0308-SA-l) 
pursuant  to  10  CFR  part  1021.  Based  on 
the  Supplement  Analysis,  Western 
determined  that  no  further  NEPA 
docuimentation  is  required  for  the 
proposed  upgrade.  Therefore,  Western 
has  decided  to  provide  an 
interconnection  for  the  power  plant 
with  Western's  Parker-Davis 
transmission  system  in  west-central 
Arizona  and  enter  into  construction 
agreements  with  Calpine  Corporation 
for  new  transmission  lines  described  in 
the  EIS. 

The  Southpoint  Power  Plant  Project 
EIS  addresses  the  effects  of  constructing 
and  operating  a  540-megawatt,  natiu-al 
gas-fired,  combined  cycle,  electrical 
generation  station  on  the  Fort  Mojave 
Indian  Reservation  in  Mojave  County, 
Arizona.  Calpine  proposes  to  lease  the 
site  from  the  Fort  Mojave  Indian  Tribe 
(Tribe)  to  build  the  project.  The  project 
will  include  the  construction  of  a 
natiiral  gas  transmission  system  for 
suppljring  fuel  to  the  plant  site,  a  water 
transmission  system  for  cooling  and  on- 
site  use,  and  an  electric  transmission 
system  for  delivering  the  power.  The 
BIA  ROD  (March  1999)  for  the 
Southpoint  Power  Plant  Project 
indicated  that  the  environmentally 


preferred  alternative  was  selected,  and 
concluded  that  no  significant, 
immitigated  impacts  will  occur. 

The  gas  transmission  system  will 
include  two  pipelines,  one  connected  to 
an  El  Paso  Natural  Gas  pipeline  and  one 
to  a  Transwestern  Gas  Company 
pipeline.  The  second  pipeline  will 
ensure  reliability.  The  BLM,  Lake 
Havasu  Field  Office,  is  the  lead  Federal 
agency  for  the  gas  pipeline.  A  draft  EA 
has  been  prepared  for  the  grant  of  right- 
of-way  for  the  gas  pipeline.  A  review  of 
the  draft  EA  has  shown  that  the  pipeline 
will  have  no  significant  impacts.  BLM's 
visual  resource  management 
requirements  will  be  met,  and  impacts 
to  soils  and  geology  will  be  moderate 
due  to  the  erosion  potential.  There  will 
be  no  long-term  impacts  to  air  quality. 
Biological  resources  are  rare  to 
nonexistent  in  the  project  area,  and  the 
pipeline  will  not  affect  significant 
cultural  properties.  The  project  will 
impact  floodplains  but  impacts  will  be 
minor.  Only  one  Federally  protected 
species,  the  southwestern  willow 
flycatcher,  has  been  dociunented  in  the 
area;  however,  there  is  no  habitat  for 
that  species  in  the  vicinity  of  the 
pipelhie  route. 

The  water  transmission  system  will 
consist  of  a  pipeline,  which  will  carry 
water  from  the  Tribe's  existing  pumping 
platform  on  the  Colorado  River  to  the 
power  plant  site.  The  system  will  be 
part  of  the  Tribe's  central  irrigation 
pmnping  complex.  A  backup  system 
consisting  of  two  wells  on  site  will  be 
used  only  if  river  water  becomes 
temporarily  unavailable.  Process 
wastewater  will  be  handled  separately 
fit)m  domestic  wastewater.  Domestic 
wastewater  will  be  collected  and 
trucked  to  the  Tribe's  wastewater 
treatment  plant.  Process  wastewater,  the 
waste  stream  created  by  operation  of  the 
power  plant,  will  be  discharged  into  a 
30-acre  evaporation  pond  located  on  the 
bluffs  above  the  proposed  plant. 

The  electric  transmission  system 
includes  the  Topock  Substation,  which 
is  being  built  by  the  Arizona  Electric 
Power  Cooperative.  The  Topock  facility 
includes  the  substation,  two  69-kV 
transmission  lines  for  local  service,  and 
two  230-kV  transmission  lines  to  tie  into 
Western's  Parker-Davis  No.  1  and  No.  2, 
230-kV  Transmission  Lines.  The 
Kingman  Field  Office  of  the  BLM  was 
the  lead  Federal  agency  for  the  EA.  The 
BLM  issued  a  finding  of  no  significant 
impact  for  the  substation  project  in 
1997.  Western  will  construct  two  230- 
kV  transmission  lines  to  bring  power 
from  the  Southpoint  Power  Plant  to  the 
Topock  Substation. 

Western  will  also  be  required  to 
upgrade  the  existing  Parker-Davis  No.  1 


Transmission  Line  in  order  to  carry  the 
additional  load  from  the  Southpoint 
Power  Plant.  The  upgrade  will  require 
the  replacement  of  the  existing 
conductor  and  the  addition  of  up  to  15 
new  structures  for  that  portion  of  the 
line  from  the  Topock  Substation  to  the 
Parker  Dam  Substation.  These  structures 
will  add  support  to  the  line  where 
additional  ground  clearance  is  required. 
The  design  of  the  new  lines  and  the 
upgraded  facilities  is  such  that 
electrocutions  of  birds  of  prey  will  be 
minimized. 

Description  of  Alternatives 

The  BLA  evaluated  three  alternative 
power  plant  sites.  The  environmentally 
preferred  location  was  selected.  The  No 
Action  Alternative  for  the  power  plant 
was  evaluated  and  found  that  it  will  not 
meet  the  needs  of  the  Tribe.  The  natural 
gas  pipeline  draft  EA  evaluated  two 
different  routing  locations  and 
identified  the  environmentally  preferred 
route.  The  gas  pipeline  No  Action 
Alternative  will  not  meet  the  need  of 
providing  natural  gas  to  fuel  the  power 
plant.  The  Topock  Substation  EA, 
which  is  incorporated  into  the 
Southpoint  Power  Plant  Project  EIS  by 
reference,  evaluated  two  alternative 
substation  locations,  two  system 
configiuations,  three  routing 
alternatives,  and  two  access  alternatives. 
In  each  case.  Western  selected  the 
environmentally  preferred  alternative. 
The  No  Action  Alternative  was  not 
selected  because  it  will  not  meet  the 
needs  defined  in  the  Southpoint  Power 
Plant  Project  EIS  and  the  Supplement 
Analysis.  Nor  will  the  No  Action 
Alternative  allow  Western  to  meet  its 
obligations  defined  by  its  own  Open 
Access  Transmission  Tariff  which  was 
implemented  to  meet  the  intent  of  the 
Federal  Energy  Regxilatory  Commission 
(FERC)  order  to  open  transmission  line 
access  (FERC  Order  Nos.  888  and  888- 
A). 

Mitigation  Measures 

The  BLA  identified  mitigation 
measures  needed  to  reduce  the  impacts 
of  Southpoint  Power  Plant  to  less  than 
significant  levels.  The  specific  measures 
are  discussed  in  the  EIS  on  pages  229  to 
231.  In  addition,  mitigative  measures 
associated  with  the  Topock  Substation   , 
EA  are  discussed  on  pages  3-3;  3-10;  3- 
14;  3-18;  and  Appendix  A.  Mitigative 
measures  are  suggested  in  the  draft  EA 
for  the  natiirai  gas  pipeline  in  Appendix 
A.  Each  agency  will  be  required  to 
monitor  the  project  for  compliance  with 
its  own  mitigation  measures.  Table  3.1- 
4  of  Western's  Supplement  Analysis 
lists  the  standard  mitigative  measures 
that  are  part  of  every  Western 
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construction  contract  that  will  apply  to 
this  project.  Some  of  the  measures 
include  restricting  vehicular  traffic  to 
existing  access  roads  or  public  roads,  re- 
contouring  and  reseeding  disturbed 
areas,  environmental  awareness  training 
for  all  construction  and  supervisory 
personnel,  and  mitigation  of  radio  and 
television  interference  generated  by 
transmission  lines.  Mitigation  for  the 
desert  tortoise  is  in  Table  3.1-5  of  the 
Supplement  Analysis. 

Specific  mitigation  that  applies  to  the 
construction  of  the  new  lines  and  the 
upgrading  of  the  existing  lines  is 
identified  in  the  Supplement  Analysis. 
These  measures  include  the  following 
provisions: 

1.  A  desert  tortoise  mitigation  plan 
which  will  include  compensation  for 
unmitigated  impacts; 

2.  Restriction  of  construction  and 
routine  maintenance  activities  along  the 
transmission  lines  in  bighorn  sheep 
lambing  areas  between  January  1  and 
June  30; 

3.  When  existing  conductors  are 
replaced,  non-specular  conductors  will 
be  used;  and 

4.  High-pressure  sodium  lights  will  be 
turned  on  only  when  maintenance 
personnel  are  present. 

Floodplain/Wetlands  Statement  of 
Findings 

Construction  of  the  Southpoint  Power 
Plant  will  result  in  substantial  alteration 
to  the  natural  drainage  patterns  onsite. 
However,  no  significant  impacts  to  off- 
site  drainage  patterns  or  stormwater 
volimies  will  result  from  the 
construction  of  the  plant  or  the 
associated  facilities.  The  existing 
volume  of  stormwater  flows,  prior  to 
construction  of  the  plant,  will  be 
retained  on  site  in  constructed  basins  to 
minimize  sheet  flows. 

Only  minor  impacts  from  constructing 
the  gas  pipeline  are  anticipated  to  the 
floodplain  of  the  imnamed  wash  in  the 
southwest  comer  of  Section  9, 
Township  17  North,  Range  21  West.  The 
ground  surface  will  remain  relatively 
unchanged  from  pre-development 
conditions. 

The  electric  transmission  system 
avoids  floodplains  to  the  extent 
practical.  The  Topock  Substation  and 
associated  lines  are  not  located  in 
designated  floodplains.  The  existing 
Parker-Davis  No.  1  230-kV  transmission 
line  crosses  some  ephemeral  washes, 
but  few  transmission  structures  were 
placed  in  the  floodplains. 

No  wetlands  or  waters  of  the  United 
States  will  be  aHected  by  the  proposed 
action.  The  proposed  facilities  will 
conform  to  all  Tribal,  State,  and  local 
floodplain  protection  standards. 


Dated:  March  19. 1999. 
Michael  S.  Hacskaylo, 
Administrator 
[FR  Doc.  9»-8057  Filed  3-31-99;  8:45  ami 

BILUNG  COOC  S4S0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6318^] 

Proposed  Settlement  Pursuant  to 
Section  122(g)  of  the  Compretienslve 
Environmental  Response, 
Compensation,  and  Liability  Act, 
Regarding  ttie  Friedrichsotin's 
Cooperage,  inc.  Superfund  Site, 
Waterford,  Saratoga  County,  NY 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  settlement  and 

opportunity  for  public  comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C.  9622(i),  the  U.S.  Environmental 
Protection  Agency  {"EPA"),  Region  II, 
annoimces  a  proposed  administrative  de 
minimis  settlement  pursuant  to  Section 
122(g)(4)  of  CERCLA,  42  U.S.C. 
9622(g)(4),  relating  to  the 
Friedrichsohn's  Cooperage,  Inc. 
Superfund  Site  ("Site"),  located  at  153- 
155  Saratoga  Avenue  in  the  Town  of 
Waterford,  Saratoga  County,  New  York. 
This  notice  is  being  published  pursuant 
to  Section  122(i)  of  CERCLA  to  inform 
the  public  of  the  proposed  settlement 
and  give  the  public  the  opportunity  to 
comment. 

The  proposed  settlement,  between 
EPA  and  Mohawk  Paper  Mills,  Inc., 
Reliable  Motor  Parts  Co.,  Monsey 
Products  Co.,  and  American  Chemical 
and  Equipment  Co.,  Inc. 
("Respondents"),  has  been 
memorialized  in  an  Administrative 
Order  on  Consent  (Index  Nimiber  11- 
CERCLA-98-0210).  This  Agreement 
will  become  effective  after  fiie  close  of 
the  public  comment  period,  unless 
comments  received  disclose  facts  or 
considerations  which  indicate  the 
Agreement  is  inappropriate,  improper, 
or  inadequate,  and  EPA,  in  accordance 
with  Section  122(i)(3)  of  CERCLA, 
modifies  or  withdraws  its  consent  to  the 
Agreement.  Under  the  settlement. 
Respondents  will  be  obligated  to  make 
payment  of  $37,259.43  to  the  Hazardous 
Substance  Superfund  in  reimbursement 
of  EPA  response  costs  relating  to  the 
Site.  This  payment  is  based  on 


documentation  indicating  each 
company  contributed  minimal  volumes 
of  hazardous  substances  to  the  Site.  In 
exchange,  the  settling  companies  will 
receive  a  covenant  not  to  sue  frt)m  EPA 
relating  to  liability  for  the  Site  imder 
Sections  106  and  107(a)  of  CERCLA.  42 
U.S.C.  9606  and  9607(a). 
DATES:  Comments  must  be  provided  on 
or  before  May  3, 1999. 
ADDRESSES:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch,  17th  Floor,  290 
Broadway,  New  York,  New  York  10007- 
1866,  and  should  refer  to: 
"Friedrichsohn's  Cooperage,  Inc. 
Superfund  Site,  U.S.  EPA  Index  No.  II- 
CERCLA-98-0210".  For  a  copy  of  the 
settlement  document,  contact  the 
individual  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Leilani  Davis,  Assistant 
Regional  Counsel,  New  York/Caribbean 
Superfund  Branch,  Office  of  Regional 
Coimsel,  U.S.  Environmental  Protection 
Agency,  17th  Floor,  290  Broadway,  New 
York,  New  York  10007.  Telephone: 
(212) 637-3249. 

Dated:  March  9. 1999. 
William  J.  Muszynsid, 
Acting  Regional  Administrator,  Region  U. 
[FR  Doc.  99-8085  Filed  3-31-99;  8:45  am] 

BILLING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PB-402404-WV;  FRL-6066-61 

Lead-Based  Paint  Activities  in  Target 
Housing  and  Child-Occupied  Facilities; 
The  State  of  West  Virginia's^ 
Authorization  Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  comments 
and  opportimity  for  public  hearing. 

SUMMARY:  On  December  17, 1998,  the 
State  of  West  Virginia  submitted  an 
application  for  EPA  approval  to 
administer  and  enforce  training  and 
certification  requirements,  training 
program  accreditation  requirements, 
and  work  practice  standards  for  lead- 
based  paint  activities  in  target  housing 
and  child-occupied  facilities  under 
section  402  of  Ae  Toxic  Substances 
Control  Act  (TSCA).  This  notice 
announces  the  receipt  of  West  Virginia's 
appUcation,  provides  a  45-day  public 
comment  period,  and  provides  an 
opportunity  to  request  a  public  hearing 
on  the  application. 
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DATES:  Comments  on  the  authorization 
application  must  be  received  on  or 
before  May  17, 1999.  Public  hearing 
requests  must  be  received  on  or  before 
May  3, 1999. 

ADDRESSES:  Submit  all  written 
conunents  and/or  requests  for  a  pubUc 
hearing  identified  by  docket  control 
number  "PB-402404-WV"  (in 
duplicate)  to:  Environmental  Protection 
Agency,  Region  HI,  Waste  and 
Chemicals  Management  Division, 
Toxics  Programs  and  Enforcement 
Branch  (3WC33),  1650  Arch  St., 
Philadelphia,  PA  19103-2029. 
Comments,  data,  and  requests  for  a 
public  hearing  may  also  be  submitted 
electronically  to: 

|ohnson.artencia@epa.gov.  Follow  the 
instructions  under  Unit  IV.  of  this 
dociunent.  No  information  claimed  to  be 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
FOR  FURTHER  INFORMATION  CONTACT: 
Artencia  R.  Johnson  (3WC33),  Waste 
and  Chemicals  Management  Division, 
Environmental  Protection  Agency, 
Region  HI,  1650  Arch  St.,  Philadelphia, 
PA  19103-2029,  telephone:  (215)  814- 
5754;  e-mail  address: 
johnson.artencia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  October  28, 1992,  the  Housing  and 
Community  Development  Act  of  1992, 
Pub.  L.  102-550,  became  law.  Title  X  of 
that  statute  was  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992.  That  Act  amended  TSCA  (15 
U.S.C.  2601  et  seq.)  by  adding  Title  IV 
(15  U.S.C.  2681-2692),  entitled  "Lead 
Exposure  Reduction." 

Section  402  of  TSCA  authorizes  and 
directs  EPA  to  promulgate  final 
regulations  governing  lead-based  paint 
activities  in  target  housing,  pubUc  and 
commercial  buildings,  bridges,  and 
other  structures.  Those  regulations  are 
to  ensure  that  individuals  engaged  in 
such  activities  are  properly  trained,  that 
training  programs  are  accredited,  and 
that  individuals  engaged  in  these 
activities  are  certified  and  follow 
documented  work  practice  standards. 
Under  section  404  of  TSCA,  a  State  may 
seek  authorization  from  EPA  to 
administer  and  enforce  its  own  lead- 
based  paint  activities  program. 

On  August  29, 1996  (61  FR  45777) 
(FRL-5389-9),  EPA  promulgated  final 
TSCA  section  402/404  regulations 
governing  lead-based  paint  activities  in 
target  housing  and  child-occupied 
facihties  (a  subset  of  pubUc  buildings). 
Those  regulations  are  codified  at  40  CFR 
part  745,  and  allow  both  States  and 
Indian  Tribes  to  apply  for  program 


authorization.  Pursuant  to  section 
404(h)  of  TSCA,  EPA  is  to  estabUsh  the 
Federal  program  in  any  State  or  Tribal 
Nation  without  its  own  authorized 
program  in  place  by  August  31, 1998. 

States  and  Tribes  that  choose  to  apply 
for  program  authorization  must  submit 
a  complete  application  to  the 
appropriate  Regional  EPA  Office  for 
review.  Those  appUcations  will  be 
reviewed  by  EPA  within  ISO  days  of 
receipt  of  the  complete  application.  To 
receive  EPA  approval,  a  State  or  Tribe 
must  demonstrate  that  its  program  is  at 
least  as  protective  of  himian  health  and 
the  environment  as  the  Federal  program, 
and  provides  for  adequate  enforcement 
(section  404(b)  of  TSCA,  15  U.S.C. 
2684(b)).  EPA's  regulations  (40  CFR  part 
745,  subpart  Q)  provide  the  detailed 
requirements  a  State  or  Tribal  program 
must  meet  in  order  to  obtain  EPA 
approval. 

A  State  may  choose  to  certify  that  its 
lead-Uased  paint  activities  program 
meets  the  requirements  for  EPA 
approval  by  submitting  a  letter  signed 
by  the  Governor  or  Attorney  General 
stating  that  the  program  meets  the 
requirements  of  section  404(b)  of  TSCA. 
Upon  submission  of  such  certification 
letter,  the  program  is  deemed 
authorized.  This  authorization  becomes 
ineffective,  however,  if  EPA  disapproves 
the  application. 

Pvusuant  to  section  404(b)  of  TSCA, 
EPA  provides  notice  and  an  opportunity 
for  a  pubUc  hearing  on  a  State  or  Tribal 
program  appUcation  before  authorizing 
the  program.  Therefore,  by  this  notice 
EPA  is  soliciting  public  comment  on 
whether  West  Virginia's  appfication 
meets  the  requirements  for  EPA 
approval.  This  notice  also  provides  an 
opportunity  to  request  a  public  hearing 
on  the  application.  If  a  hearing  is 
requested  and  granted,  EPA  will  issue  a 
Federal  Register  notice  annoimcing  the 
date,  time,  and  place  of  the  hearing. 
EPA's  final  decision  on  the  application 
will  be  published  in  the  Federal 
Register. 

n.  State  Program  Description  Summary 

The  following  summary  of  the  State  of 
West  Virginia's  proposed  program  has 
been  provided  by  the  appUcant: 

In  September  1994,  the  Radiation, 
Toxics  and  Indoor  Air  Division  created 
a  Lead  Program  to  provide 
environmental  lead  assessments  in 
childhood  lead  poisoning  cases,  to: 
prepare  grant  submittals  for  Federal 
monies  to  support  the  program; 
promulgate  legislation  and  regiUations 
to  meet  Federal  mandates;  provide 
technical  assistance  to  local  and  State 
agencies;  and  conduct  lead  hazard 
awareness  and  education  outreach 


activities  to  inform  the  pubUc  of  the 
d^^rs  of  lead  poisoning. 

Toe  Lead  Program  has  received 
Federal  funding  for  the  past  4  years. 
During  this  time,  the  program  has 
conducted  or  coordinated  over  230 
environmental  lead  assessments  in 
childhood  lead  poisoning  cases.  The    ' 
Program  sponsored  creation  of  a  Lead 
Advisory  Committee  to  assist  in  drafting 
proposed  legislation  to  meet  Federal 
mandates.  The  Program  continues  to 
provide  lead  hazard  awareness  materials 
and  technical  assistance  to  local  and 
State  agencies  and  the  public. 

Begiiming  in  January  1996,  and  also 
in  January  1997,  the  Bureau  for  PubUc 
Health  submitted  proposed  lead 
legislation  for  consideration  by  the 
L^islature.  The  proposed  legislation 
would  amend  West  Virginia's  Health 
Code  Chapter  16  by  adding  a  new 
statute.  Article  35,  "Lead  Abatement 
Act."  It  was  not  until  January  1998,  that 
the  Legislature  acted  upon  the  proposed 
legislation.  The  bill  passed  on  March  14, 
1998,  and  became  effective  Juine  15, 
1998.  Subsequent  emergency-filed  rules 
were  filed  with  the  West  Virginia 
Secretary  of  State  on  June  16, 1998. 

West  Virginia  Code  16-35  requires 
lead  abatement  professionals 
conducting  lead  abatement  in  child- 
occupied  buildings  and  target  housing 
to  be  properly  trained  by  an  accredited 
training  provider,  certified  by  a  State 
accredited  examiner  and  licensed  by  the 
Bureau  for  Public  Health.  The  licensing 
categories  consist  of  lead  abatement 
contractor,  worker,  supervisor, 
inspector,  risk  assessor  and  project 
designer. 

Lead  abatement  projects  are  restricted 
to  target  housing  (pre-1978)  or 
residences  that  have  known  lead 
hazards.  Notification  of  abatement 
projects  and  elevated  blood  lead  levels 
are  required.  Home  owners  removing 
and  handling  lead  on  their  own 
premises  are  exempt  from  notification 
and  licensing  requirements. 

The  Commissioner  of  the  Bureau  for 
PubUc  Health  will  administer  and 
enforce  WV  Code  16-35  and  WV  Tide  64 
Series  45,  which  includes:  issuing 
Ucenses;  assessing  fees  and  fines; 
approving  training  providers;  approving 
third  party  examiners;  work  practices; 
project  clearance  levels;  and  ordering 
reduction  or  abatement  of  lead  hazards. 
In  addition  to  the  detailing  of  acceptable 
and  non-acceptable  abatement  project 
work  practices,  the  rules  also 
incorporate  by  reference  HUD  and 
OSHA  work  practices  and  clearance 
levels. 

The  proposed  statute  establishes  a 
special  revenue  account  for 
implementing  the  article,  aUows  for 
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reciprocity  with  other  States  with 
similar  programs  as  stringent  as  West 
Virginia's,  and  provides  for  enforcement 
with  civil  penalties  from  $250  to  $5,000. 
The  statute  also  creates  a  misdemeanor 
offense  for  violations,  and  upon 
conviction,  a  fine  of  not  less  than  $250 
nor  more  than  $50,000  and/or 
confinement  in  the  county  or  regional 
jail  for  not  more  than  1  year  may  be 
imposed.  Fines  imposed  must  be  paid 
by  violators  within  30  days  of  receipt  of 
notification,  failure  to  do  so  constitutes 
a  separate  violation.  When  non- 
compliance with  this  article  or 
promulgated  rules  occurs  at  abatement 
projects,  a  Notice  of  Violation  will  be 
issued  directing  compliance  with  the 
law.  When  warranted.  Cease  and  Desist - 
Orders  may  be  issued  on  lead  abatement 
projects,  which  if  violated  could  result 
in  civil  penalties  of  not  less  than 
$10,000  nor  more  than  $25,000  for 
initial  violations  and  not  less  than 
$25,000  nor  more  than  $50,000  for 
subsequent  violations. 

The  Bureau  for  Public  Health  is 
committed  to  assuring  that  the  Federal 
mandates  are  met  through  effective 
implementation  of  WV  Code  16-35  and 
Title  64  Series  45,  and  through 
implementation  of  a  mandated  public 
awareness  and  education  program.  The 
necessary  infrastructure  is  in  place  at 
the  local  and  State  level  to  implement 
an  EPA-approved  program  for  the 
licensing  and  certification  of  lead 
abatement  professionals.  The  Bureau  for 
Public  Health  has  contracted  with  local 
health  agencies  to  provide 
environmental  lead  assessments,  public 
outreach  and  education  at  the  local  level 
for  the  past  2  years.  Also,  it  is  felt  that 
the  successful  operation  of  the  asbestos 
certification  and  licensure  program, 
since  1989,  has  prepared  the  Bureau  to 
assume  the  responsibility  of  operating 
another  environmental  certification  and 
licensure  program. 

m.  Federal  Overfiling 

TSCA  section  404(b)  makes  it 
imlawful  fcff  any  person  to  violate,  ta 
fail,  or  refuse  to  comply  with,  any 
requirement  of  an  approved  State  or 
Tribal  program.  Therefore,  EPA  reserves 
the  right  to  exercise  its  enforcement 
authority  under  TSCA  against  a 
violation  of,  or  a  ^lure  or  refusal  to 
comply  with,  any  requirement  of  an 
authraized  State  or  Tribal  program. 

IV.  FnUic  ReoH^  and  Electronic 
SalMBianmis 

The  official  record  for  this  action,  as 
well  as  the  public  version,  has  been 
established  under  docket  control 
number  "PB-402404-WV."  Copies  of 
this  notice,  the  State  of  West  Virginia's 


authorization  application,  and  aU 
comments  received  on  the  application 
are  available  for  inspection  in  the 
Region  III  office,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  docket  is  located  at 
the  Environmental  Protection  Agency, 
Region  ID,  Waste  and  Chemicals 
Management  Division,  Toxics  Programs 
and  Enforcement  Branch  {3WC33),  1650 
Arch  St.,  Philadelphia,  PA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

johnson.artencia@epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "PB- 
402404-WV."  Electronic  comments  on 
this  docimient  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Information  claimed  as  CBI  should  not 
be  submitted  electronically. 

Commenters  are  encouraged  to 
structure  their  comments  so  as  not  to 
contain  information  for  which  CBI 
claims  would  be  made.  However,  any 
information  claimed  as  CBI  must  be 
marked  "confidential,"  "CBI,"  or  with 
some  other  appropriate  designation,  and 
a  commenter  submitting  such 
information  must  also  prepare  a 
nonconfidential  version  (in  duplicate) 
that  can  be  placed  in  the  public  record. 
Any  information  so  marked  will  be 
handled  in  accordance  with  the 
procedures  contained  in  40  CFR  part  2. 
Comments  and  information  not  claimed 
as  CBI  at  the  time  of  submission  will  be 
placed  in  the  public  record. 

V.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

EPA's  actions  on  State  or  Tribal  lead- 
based  paint  activities  program 
applications  are  informal  adjudications, 
not  rules.  Therefore,  the  requirements  of 
the  Regulatory  Flexibility  Act  (RFA.  5 
U.S.C.  601  et  seq.].  Executive  Order 
12866  (Regulatory  Planning  and  Review, 
58  FR  51735.  October  4, 1993),  and 
Executive  Order  13045  (Protection  of 
Children  fit>m  Environmental  Health 
Risks  and  Safety  Risks,  62  FR  1985, 
April  23, 1997),  do  not  apply  to  this 
action.  This  action  does  not  contain  any 
Federal  mandates,  and  therefore  is  not 
subject  to  the  reqiiirements  of  the 
Unfimded  Mandates  Reform  Act  (2 
U.S.C.1531-1538).  In  addition,  this 
action  does  not  contain  any  information 
collection  requirements  and  therefore 


does  not  require  review  or  approval  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled.  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993).  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
Tribal  government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  imfunded,  EPA  must 
provide  to  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local, 
and  Tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
commimications  from  the  govemments> 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  reqiiires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and 
Tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regtilatory  proposals 
containing  significant  mandates." 

Today's  action  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  Tribal  governments.  This  action 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  action. 

C.  Executive  Order  13084 

Under  Executive  Otdm  13084, 
entiUed,  Consultation  and  Coordination 
with  Indian  Tribal  Goverrunents  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  significantly  or 
imiquely  effects  the  communities  of 
Indian  tribal  govonments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  OMB.  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  Tribal 
govenunents,  a  sununary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 


Federal  Register /Vol.  64,  No.  62  /  Thursday,  April  1,  1999 /Notices 


15749 


governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  action  does  not  significantly 
or  uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3^)  of  Executive  Order  13084 
do  not  apply  to  this  action. 

Authority:  15  U.S.C.  2682.  2684. 

ListofSubiects 

Environmental  protection,  Hazardous 
substances,  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  23, 1999. 
W.  Michael  McCabe, 
Regional  Administrator,  Region  ID. 

[FR  Doc,  99-8087  Filed  3-31-99;  8:45  am] 
BILLING  CODE  6BaO-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6313-6] 

Proposed  National  Pollutant  Discharge 
Elimination  System  (NPDES)  General 
Permit  for  Reverse  Osmosis 
Desalinizatlon  Facilities  in  Saipan, 
NPDES  #  MPG450000 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  proposed  NPDES 
General  Permit  for  Reverse  Osmosis 
Desalinizatlon  Facilities  in  Saipan. 

SUMMARY:  The  Reverse  Osmosis  units 
are  designed  to  remove  dissolved  soUds 
from  the  water  in  order  to  provide 
potable  water  to  the  hotels.  The  source 
water  may  be  brackish  groimdwater  or 
seawater.  The  waste  stream  contains 
concentrated  levels  of  total  dissolved 
solids  (TDS).  Periodically,  the  filters  are 
cleaned  by  backwashing  or  by  adding 
chemicals  to  raise  and  lower  the  pH 
(from  2  to  12). 

Due  to  the  similarities  between  the 
discharges,  a  general  permit  is  being 
proposed  to  cover  all  ciirrent  and  future 
discharges  from  hotel  RO  units  meeting 
certain  criteria  (see  permit). 
PUBUC  COMMENT:  If  you  need  additional 
information,  you  may  contact  Mike  Lee 
between  the  hours  of  9:00  a.m.  until 
4:00  p.m.  by  calling  (415)  744-1484  or 
by  writing  to:  CWA  Standards  and 
Permits  Office,  Attn:  Mike  Lee  (CMD-l), 
75  Hawthorne  Street,  San  Francisco,  CA 
94105-3901. 

All  comments  upon  or  objections  to 
the  PROPOSED  PERMIT  and  requests 


for  a  PUBLIC  HEARING,  pursuant  to  40 
CFR  124.12,  must  be  transmitted  or 
deUvered  in  writing  to  Mike  Lee,  at  the 
address  shown  above,  within  30  days  of 
the  date  of  this  notice.  An  extension  of 
the  30  day  comment  period  may  be 
granted  if  the  request  for  an  extension 
adequately  explains  why  more  time  is 
required  to  prepare  comments. 

A  final  decision  to  set  the  conditions 
and  to  issue  the  permit,  or  to  deny  the 
permit,  shall  be  made  after  all 
comments  have  been  considered:  Notice 
of  the  final  decisions  shall  be  sent  to 
each  person  who  has  transmitted  or 
delivered  written  comments  or 
requested  notice  of  the  final  permit 
decisions.  The  decisions  will  become 
effective  30  days  bom  the  date  of 
issuance  unless: 

1.  A  later  effective  date  is  specified  in 
the  decisions;  or 

2.  An  evidentiary  hearing  is  requested 
pursuant  to  40  CFR  124.74;  or 

3.  There  are  no  conunents  requesting 
a  change  to  the  PROPOSED  PERMIT,  in 
which  case  the  final  decisions  shall 
become  effective  immediately  upon 
issuance. 

SUPPLEMENTARY  INFORMATION: 

I.  Description  of  Facilities 

There  are  approximately  eight  hotels 
in  Saipan  at  this  time  that  discharge  or 
intend  to  discharge  wastewater  from  a 
reverse  osmosis  water  treatment  unit(s) 
into  waters  of  the  U.S.  Each  discharges 
less  than  0.5  MGD  and  into  receiving 
water  named  Saipan  Lagoon,  either 
directly,  or  through  a  storm  water 
conveyance  channel. 

n.  Applicable  Water  Quality  Standards 

Water  Quality  Standards  for  the 
Commonwealth  of  the  Northern  Mariana 
Islands  were  adopted  on  January  20, 
1997.  The  standards  classify  Garapan 
lagoon  as  a  Class  AA  marine  water. 
Under  the  CNMI  Water  Quafity 
Standards,  "It  is  the  objective  of  this 
class  that  these  waters  remain  in  their 
natural  pristine  state  as  nearly  as 
possible  with  an  absolute  minimum  of 
pollution  or  alteration  of  water  quaUty 
from  any  hmnan-caused  sovux:e  or 
actions.  To  the  extent  practicable,  the 
wilderness  character  of  such  areas  shall 
be  protected.  No  zone  of  mixing  will  be 
permitted." 

Discharge  in  compliance  with  this 
NPDES  permit  should  ensure 
achievement  of  all  applicable  Water 
Quality  Standards.  These  Standards  are 
designed  to  prevent  degradation  of 
water  quality.  Therefore,  compliance 
with  this  NPDES  permit  shoiild  prevent 
any  "unreasonable  degradation"  of  the 
marine  environment,  and  in  accordance 


with  section  403(c)  of  the  Clean  Water 
Act  an  NPDES  permit  may  be  issued. 

m.  Effluent  limitatioiis 

Discharges  frtim  desalination 
processes  are  not  subject  to  any  effective 
EPA  effluent  limitations  guidelines. 
Therefore,  permit  requirements  were 
estabhshed  using  Best  Professional 
Judgment  (BPJ)  and  specific  water 
quality  standards  in  order  to  ensure 
protection  of  the  beneficial  uses  of  the 
receiving  waters. 

A.pH 

The  pH  is  limited  in  the  permit 
between  6.5  and  8.6  standard  imits, 
based  on  water  quality  standards  for 
Class  AA  waters.  According  to  Uterature 
submitted  by  an  applicant,  the  RO  units 
are  routinely  cleaned  by  the  addition  of 
certain  chemicals  in  order  to  raise  and 
lower  the  pH  from  2  to  12. 

B.  Formaldehyde 

Some  permit  applications  indicates 
that  formalin  (formaldehyde  37%)  will 
be  used  for  cleaning  the  R/O  unit. 
Formaldehyde  is  a  carcinogen,  and  its 
discharge  into  waters  of  the  U.S.  is 
prohibited. 

C.  Sodium  Hexametaphosphate 

Some  permit  applications  indicate 
that  Sodium  Hexametaphosphate  will 
also  be  used  in  the  process.  Data 
searches  for  toxicity  of  Sodium 
Hexametaphosphate  performed  on  the 
Hazardous  Substances  Data  Base  suggest 
that  "metaphosphates  are  toxic  probably 
because  of  their  excess  alkalinity  rather 
than  from  simple  NA  excess." 
(Venugopal,  B.  and  T.D.  Luckey,  Metal 
Toxicity  in  Mammals,  New  York, 
Plenum  Press,  1978,  pg.  11).  Wastewater 
with  high  alkalinity  should  have  no 
adverse  effect  once  mixed  with  seawater 
unless  the  pH  is  very  high.  For  this 
reason,  monitoring  for  pH  is  required 
and  a  limit  for  pH  is  in  the  permit. 
Furthermore,  a  limit  for  total 
phosphorous  is  included,  based  on  the 
Saipan  Water  Quality  Standards. 

D.  TDS 

TDS  testing  is  required  in  order  to 
insure  that  the  water  quality  standard  of 
"no  permanent  change  in  isohaline 
patterns  of  the  receiving  water"  is  met. 
This  data  may  be  used  for  future 
modeling  studies.  There  is  no  limit  set 
at  this  time.  Typically,  discharges  are 
aroimd  50,000  n^/l. 

F.  Total  Nitrogen,  Sulfide 
(Undissociated),  Ammonia  (Un-ionized) 

Data  from  existing  reverse  osmosis 
desalinizatlon  plants  in  Saipan  indicate 
exceedances  of  the  water  quality 
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standards  for  these  three  pollutants. 
Limits  will  therefore  be  included  in  the 
permit. 

G.  Turbidity 

The  limit  for  turbidity,  <2  NTU,  is 
derived  from  CNMI  water  quality 
standards. 

H.  Ammonia 

The  limit  for  un-ionized  ammonia,  .02 
mg/1,  is  derived  from  C>fMI  water 
quality  standards. 

/.  Priority  Pollutant  Scan 

If  the  source  water  is  contaminated, 
the  concentrated  waste  water  will  likely 
be  even  more  so.  For  this  reason,  a 
priority  pollutant  scan  of  the  wastewater 
is  required  within  the  first  six  months 
of  obtaining  general  permit  coverage 
and  once  every  time  the  location  of  the 
soiirce  water  changes. 

/.  Whole  Effluent  Toxicity  Testing 

At  this  time,  no  bioassays  are 
required.  However,  the  permit  may  be 
modified  in  the  future  to  require  WET 
testing. 

IV.  Monitoring  Frequency 

The  permittee  is  required  to  monitor 
at  the  frequency  specified  in  the  permit. 
In  addition,  the  permittee  is  required  to 
monitor  everytime  the  units  are  cleaned 
due  to  the  possibility  of  increased 
pollutant  loading  during  such  periods. 

V.  Application  Requirements 

Permittees  meeting  the  requirements 
specified  in  the  permit  may  submit  a 
notice  of  intent  (NOI)  which  includes 
the  required  information.  A  NOI  must 
be  submitted  at  least  60  days  prior  to 
intended  discharge  and  again  at  least  90 
days  prior  to  the  expiration  of  this 
permit.  EPA,  upon  reviewing  the 
information  submitted,  will  decide 
either  to  include  the  applicant  under  the 
general  permit  or  to  issue  the  applicant 
an  individual  permit.  The  applicant 
may  assujne  coverage  by  the  general 
permit  if  EPA  does  not  respond  within 
60  days. 

Vn.  Efliects  on  Endangered  Species 

EPA  believes  that  discharge  in 
compliance  with  this  permit  will  have 
no  effect  on  endangered  species. 
Endangered  species  in  Saipan  which 
could  be  impacted  would  be  the  green 
and  hawksbill  sea  turtles.  At  the  present 
time  there  has  been  no  critical  habitat 
designated  for  these  species  in  Saipan 
Lagoon.  Furthermore,  discharges 
allowed  under  this  permit  may  not  be 
placed  so  that  effluent  directly  impacts 
seagrass  beds  or  live  coral  reef  habitat, 
as  these  habitats  are  important  to  these 
species  of  sea  turtles. 


Vm.  Economic  Inqiact  (Executive 
Order  12866) 

Under  Executive  Order  12866  (58  FR 
51735  (October  4,  1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  heialth  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

EPA  has  determined  that  this 
proposed  general  permit  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  formal  OMB 
review  prior  to  proposal. 

IX.  Unfunded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA).  Pub.  L. 
104—4,  generally  reqiiires  Federal 
agencies  to  assess  the  effects  of  their 
"regulatory  actions"  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  UMRA  uses  the  term  "regulatory 
actions"  to  refer  to  regulations.  (See, 
e.g.,  UMRA  section  201,  "Each  agency 
shall  *  *  *  assess  the  effects  of  Federal 
regulatory  actions  *  *  *  (other  than  to 
the  extent  that  such  regulations 
incorporate  requirements  specifically 
set  forth  in  law)").  UMRA  section  102 
defines  "regulation"  by  reference  to 
section  658  of  Title  2  of  the  U.S.  Code, 
which  in  turn  defines  "regulation"  and 
"rule"  by  reference  to  section  601(2)  of 
the  Regulatory  Flexibility  Act  (RFA). 
That  section  of  the  RFA  defines  "rule" 
as  "any  rule  for  which  the  agency 
publishes  a  notice  of  proposed 
rulemaking  pursuant  to  section  553(b)  of 
[the  Administrative  Procedure  Act 
(APA)],  or  any  other  law  *  *  *" 

As  discussed  in  the  RFA  section  of 
this  notice,  NPDES  general  permits  are 
not  "rules"  under  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
rulemaking.  ^4PDES  general  permits  are 


also  not  subject  to  such  a  requirement 
under  the  Clean  Water  Act  (CWA). 
While  EPA  publishes  a  notice  to  solicit 
public  comment  on  draft  general 
permits,  it  does  so  pursuant  to  the  CWA 
section  402(a)  requirement  to  provide 
"an  opportunity  for  a  hearing."  Thus, 
NPDES  general  permits  are  not  "rules" 
for  RFA  or  UMRA  purposes. 

EPA  has  determined  that  the 
proposed  general  permit  for  Saipan  does 
not  contain  a  Federal  requirement  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
theprivate  sector  in  any  one  year. 

The  Agency  also  believes  tnat  the 
proposed  general  permit  will  not 
significantly  nor  uniquely  affect  small 
governments.  For  UMRA  purposes, 
"small  governments"  is  defined  by 
reference  to  the  definition  of  "small 
governmental  jurisdiction"  imder  the 
RFA.  (See  UMRA  section  102(1), 
referencing  2  U.S.C.  658,  which 
references  section  601(5)  of  the  RFA.) 
"Small  governmental  jiuisdiction" 
means  governments  of  cities,  counties, 
towns,  etc.,  with  a  popidation  of  less 
than  50,000,  unless  the  agency 
establishes  an  alternative  definition. 

The  proposed  general  permit  also  will 
not  uniquely  affect  small  governments 
because  compliance  with  the  permit 
conditions  affects  small  governments  in 
the  same  manner  as  any  other  entities 
seeking  coverage  under  the  proposed 
general  permit. 

X.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  resulting 
from  the  proposed  general  permit  under 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq.  The  information 
collection  requirements  of  the  proposed 
general  permit  have  already  been 
approved  in  previous  submissions  made 
for  the  NPDES  permit  program  under 
the  provisions  of  the  CWA. 

XI.  Regulatory  Flexibility  Act 

Under  the  RegiUatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  EPA  is  required  to 
prepare  a  Regulatory  Flexibility 
Analysis  to  assess  the  impact  of  rules  on 
small  entities.  Under  5  U.S.C.  605(b),  no 
Regulatory  Flexibility  Analysis  is 
required  where  the  head  of  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

The  Agency  takes  the  position  that 
NPDES  general  permits  are  not  subject 
to  rulemaking  requirements  imder  APA 
section  553  or  any  other  law.  The 
requirements  of  APA  section  553  apply 
only  to  the  issuance  of  "ndes,"  whidi 
the  APA  defines  in  a  manner  that 
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excludes  permits.  See  APA  section 
551(4),  (6)  and  (8).  The  CWA  also  does 
not  require  pubhcation  of  a  general 
notice  of  proposed  rulemaking  for 
general  permits.  EPA  publishes  draft 
general  NPDES  permits  for  public 
comment  in  the  Federal  Register  in 
order  to  meet  the  appUcable  CWA 
procedural  requirement  to  provide  "an 
opportunity  for  a  hearing."  See  CWA 
section  402(a),  33  U.S.C.  1342(a). 

Nevertheless,  the  Agency  has 
considered  the  potential  impact  of  the 
proposed  general  permit  on  small 
entities  in  a  manner  that  meets  the 
requirements  of  the  RFA.  Specifically, 
EPA  has  analyzed  the  potential  impact 
of  the  proposed  genered  permit  on  small 
entities  and  determined  that  the  permit 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  permit  requirements  have 
been  designed  to  minimize  significant 
administrative  and  economic  impacts 
on  small  entities  and  should  not  have  a 
significant  impact  on  regidated  sources 
in  general.  Moreover,  the  proposed 
general  permit  reduces  a  significant 
burden  on  regulated  sources  of  applying 
for  individual  permits. 

Xn.  Signature 

Accordingly,  I  hereby  find  consistent 
with  the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
general  permit  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Authority: 
Clean  Water  Act,  33  U.S.C.  1251  et  seq. 

For  the  Regional  AdministratoT. 

Dated:  Febraary  22, 1999. 
Michael  G.  Schulz, 
Acting  Director,  Water  Division,  Region  9. 

Anthorization  To  Discharge  Under  the 
National  Pollutant  Discharge 
Elimination  Sjrstem  General  Permit  for 
the  Dischar^  of  Reverse  Osmosis 
Waste  Water  Into  Marine  Waters  of  die 
CNMI,  NPDES  »MPG450000 

In  compUance  with  the  provisions  of 
the  Clean  Water  Act,  as  amended,  (33 
U.S.C.  1251  et  seq.,  the  "Act"),  and  vtrith 
the  Federal  Regulations  at  40  CFR 
122.28,  EPA  issues  a  general  permit  to 
cover  discharge  of  reverse  osmosis 


wastewater  from  fadUties  located  in  the 
CNMI  meeting  the  following  criteria: 

1.  Facility  operates  a  reverse  osmosis 
(RO)  unit  or  luiits  designed  specifically 
for  the  production  of  potable  water;  and 

2.  Discharge  from  individual  RO  luiit 
is  less  than  0.5  miUion  gallons  per  day 
(MGD);  and 

3.  Discharge  reaches  marine  surface 
waters  (i.e.  directly,  through  a 
stormwater  conveyance  channel,  or 
through  an  injection  well  that  may  mix 
with  marine  sxirface  waters);  and 

4.  An  individual  401  Water  QuaUty 
Certification  has  been  obtained  from 
The  Division  of  Environmental  QuaUty, 
Commonwealth  of  the  Northern  Mariana 
Islands,  which  certifies  that  the 
discharge  will  not  cause  or  contribute  to 
violations  of  water  quahty  standards,  or 
impact  seagrass  beds  or  coral  reef 
habitat. 

If  fecility  meets  the  above  criteria,  the 
fodlity  may  apply  for  coverage  under 
the  general  permit  by  submitting  a 
complete  Notice  of  Intent  (NOI)  at  least 
90  days  prior  to  the  planned  date  of 
discharge.  The  NOI  must  include  the 
following: 

1.  Completed  NPDES  appUcation 
Forms  1  and  Form  2C.  If  previously 
appUed,  please  send  any  updated 
information/changes  to  appUcation; 

2.  A  cover  letter  indicating  that  the 
permittee  is  seeking  coverage  under  this 
general  permit,  has  read  this  general 
permit  and  wiU  comply  with  aU  its 
conditions; 

3.  Individual  Water  QuaUty 
Certification  from  Division  of 
Environmental  QuaUty  under  Section 
401  of  die  Act; 

4.  A  list  of  aU  chemicals  used  (both 
generic  name  and  chemical  names)  both 
during  typical  water  treatment  and 
during  cleaning  of  iinits; 

5.  Name(s),  location(s)  and  average 
Total  Dissolved  SoUds  of  source  waters; 
and 

6.  Description  and  location  of 
monitoring  stations(s). 

The  NOI  must  be  submitted  to  USEPA 
and  Commonwealth  of  Northern 
Marianas  Islands  at  the  addresses  Usted 
imder  section  3  of  this  permit. 

Sixty  (60)  days  after  receipt  of  NOI  by 
EPA,  the  appUcant  may  discharge  in 


accordance  with  conditions  of  this 
general  permit  and  the  individual  401 
certification  unless  otherwise  notified 
by  EPA  or  CNMI  DEQ.  EPA  reserves  the 
right  to  deny  the  general  permit  to 
anyone  at  anytime  and  require  coverage 
under  an  individual  permit. 
Furthermore,  in  accordance  with 
122.28(b),  this  permit  may  be  modified, 
revoked  and  reissued,  or  terminated  in 
accordance  with  applicable 
requirements  of  part  124. 

Permittees  must  submit  another  NOI 
90  days  prior  to  the  expiration  date  of 
this  general  permit  if  the  permittee 
intends  to  continue  discharging  beyond 
that  date. 

The  discharge  must  be  in  accordance 
with  effluent  limitations,  monitoring 
requirements  and  other  conditions  set 
forth  herein,  in  the  401  certification, 
and  in  the  attached  EPA  Region  9 
"Standard  Federal  NPDES  Permit 
Conditions." 

This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight  five 
years  after  effective  date. 

1.  E£Suent  Limits  and  Monitoring 
Requiranents 

a.  Effluent  shaU  be  sampled  at  the 
point  of  discharge,  prior  to  mixing  with 
the  receiving  water.  If  discharge  occiirs 
into  a  stormwater  conveyance  channel 
or  pipe,  monitoring  shall  be  performed 
before  discharge  into  the  channel  or 
pipe.  Monitoring  shaU  be  performed 
during  the  regular  discharge  of  brine 
water  and  during  the  intermittent 
discharge  of  cleaning  waste  water. ' 
During  the  discharge  of  brine  water, 
monitoring  wiU  be  performed  at  the 
frequency  specified  below.  During  the 
discharge  of  cleaning  waste  water, 
monitoring  shaU  be  performed  every 
time  cleaning  waste  water  is  discharged. 
Samples  of  cleaning  waste  water  shoidd 
be  identical  in  characteristics  to  that 
which  is  discharged  to  the  surface 
water.  For  example,  if  cleaning  waste 
water  is  stored  or  mixed  with  brine 
waste  water  prior  to  discharge  in  order 
to  reduce  toxicity,  samples  should  be 
taken  of  the  stored  or  mixed  effluent. 

Such  discharges  shaU  be  limited  and 
monitored  by  the  permittee  as  specified 
below: 


Effluent  characteristics 


Ftow 

Total  Dissolved  Solids 
Total  Nitrogen 


Limitations 


Daily  max. 


OAmgH 


Monitoring  requirements 


Measurement  frequency  ^ 


Continuous  ... 
Once/Quarter 
Onca/Momti  .. 


Sample 
type 


N/A 

Discrete. 

Discrete. 


■  Cleaniiig  waste  water  includes  backwash  water 
or  any  other  waste  water  with  different  chemical 


characteristics  than  the  normal  brackish  reject 
water. 
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Effluent  characteristics 


Limitations 


Daily  max. 


Monitoring  requirements 


Measurement  frequency  ^ 


Sample 
type 


Total  Phosphorous 

Sulfide  (undissociated)  ..., 

Ammonia  (unionized)  

Turbidity 

Total  Residual  Chlorine  ^ 

Priority  Pollutant  Scan 

PH 


0.025  mg^  ... 
0.002  mg/l  ... 

0.02  mg/l  

Not>2NTU 
.01  mg/I  


{*) 


Once/Month 
Once/Month 
Once/Month 
Once/Month 
Once/Day  ... 

(3)  

Once/Day  ... 


Discrete. 
Discrete. 
Discrete. 
Discrete. 
Discrete. 
Discrete. 
Discrete. 


^  The  frequency  specified  below  applies  only  to  the  discharge  of  brine  water.  Monitoring  shall  be  perfonned  once/discharge  during  ttte  dis- 
charge of  cleaning  waste  water. 

2  Monitoring  required  only  if  products  containing  chlorine  are  used.  Non-detects  shall  be  considered  compliance. 

3  Permittee  shall  conduct  priority  pollutant  scans  on  the  effluent  (both  the  cleaning  waste  water  and  the  brine  water  discharge)  once  within  ttie 
first  6  months  of  general  permit  and  again  every  time  location  of  source  water  changes. 

*(4)  The  pH  of  the  effluent  is  limited  between  6.5  and  8.6  standard  units  at  all  times. 


b.  The  discharge  shall  be  free  of 
substances  attributable  to  domestic, 
industrial,  or  other  controllable  sources 
of  pollutants  and  shall  be  capable  of 
supporting  desirable  aquatic  life  and  be 
suitable  for  recreation  in  and  on  the 
water. 

c.  The  discharge  shall  not  cause 
floating  debris,  oils,  grease,  sctun,  or 
other  floating  materials. 

d.  The  discharge  shall  be  free  from 
substances  in  amounts  sufficient  to 
produce  taste  or  odor  in  the  water  or 
detectable  off  flavor  in  the  flesh  of  fish, 
or  in  amounts  sufficient  to  produce 
objectionable  odor,  turbidity,  or  other 
conditions  in  the  receiving  waters. 

e.  There  shall  be  no  discharge  of 
cleaning  wastes,  biocides,  pathogenic 
organisms,  toxic,  radioactive,  corrosive, 
or  other  deleterious  substances  at  levels 
or  in  combinations  sufficient  to  be  toxic 
or  harmful  to  human,  animal,  plant  or 
aquatic  life,  or  in  amounts  sufficient  to 
interfere  with  any  beneficial  use  of  the 
water. 

f.  There  shall  be  no  discharge  of 
substances  or  conditions  or 
combinations  thereof  in  concentrations 
which  produce  undesirable  aquatic  life. 

g.  The  discharge  shall  not  cause  the 
temperature  of  the  receiving  water  to 
vary  by  more  than  l.S'F  (C.g^C)  from 
ambient  conditions. 

h.  The  discharge  shall  not  cause  the 
dissolved  oxygen  level  in  the  receiving 
water  to  drop  below  6.0  mg/l. 

i.  The  discharge  shall  not  cause  a 
change  in  channels,  basic  geometry  or 
fi^sh  water  influx  which  would  cause 
permanent  changes  io  isohaline  patterns 
of  more  than  10%  from  the  natiiral 
conditions  or  which  would  otherwise 
adversely  affect  the  indigenous  biota 
and  nattiral  sedimentary  patterns. 

j.  The  use  of  products  containing 
formaldehyde  is  prohibited. 


2.  Additional  Conditions 

a.  The  permittee  shall  also  comply 
with  all  requirements  included  under 
their  individual  401  certification. 

b.  If  CNMI  or  USEPA  believes,  based 
on  monitoring  data,  facility  inspections, 
or  receiving  water  quality  that  a 
permittee's  discharge  is,  or  may  be 
causing  or  contributing  to  exceedances 
of  water  quality  criteria,  or  in  any  way 
impacting  seagrass  beds  or  live  coral 
reef  habitat,  USEPA  may  require  the 
facility  to  obtain  an  individual  permit. 
An  individual  permit  may  include 
additional,  or  more  stringent  effluent 
limitations,  additional  effluent  and/or 
receiving  water  monitoring,  including 
whole  effluent  toxicity  testing  and/or 
dye/tracer  studies  to  determine  the 
extent  (if  any)  of  the  impacts. 

3.  Reporting  and  Monitoring 

a.  Reporting  of  Monitoring  Results 

Monitoring  results  obtained  during 
the  previous  3  months  shall  be 
summarized  for  each  month  and 
submitted  on  forms  to  be  supplied  by 
the  Regional  Administrator,  to  the 
extent  that  the  information  reported 
may  be  entwed  on  the  forms.  The 
results  of  all  monitoring  required  by  this 
permit  shall  be  submitted  in  such  a 
format  as  to  allow  direct  comparison 
with  the  limitations  and  requirements  of 
this  permit.  Unless  otherwise  specified, 
discharge  flows  and  pH  shall  be 
reported  in  terms  of  the  average  value 
over  each  30-day  period  and  the 
maximum  recorded  value  over  that  30- 
day  period.  Monitoring  reports  shall 
submitted  on  a  quarterly  basis  and  be 
postmarked  no  later  than  the  28th  day 
of  the  month  following  the  completed 
reporting  period.  The  first  report  is  due 
thirty  days  after  the  efiective  date  of  this 
permit.  Duplicate  signed  copies  of  these, 
and  aU  other  reports  required  herein, 
shall  be  submitted  to  the  Regional 
Administrator  and  the  Commonwealth 
at  the  following  addresses: 


Regional  Administrator,  Environmental 
Protection  Agency,  Attention:  CMD-1, 
75  Hawthorne  Street,  San  Francisco, 
CA  94105 

Director,  Div.  of  Environmental  Quality, 
P.O.  Box  1304,  Saipan,  MP  96950. 

b.  Twenty-Four  Hour  Reporting  of 
Noncompliance 

The  permittee  shall  report  any 
noncompliance  which  may  endanger 
health  or  the  environment.  Any 
information  shall  be  provided  orally 
within  24  hours  from  the  time  the 
permittee  becomes  aware  of  the 
circumstances  to  the  following  person 
or  their  office:  Director,  Div.  of 
Environmental  Quality  670/664-8500  or 
664-8501. 

If  the  permittee  is  unsuccessful  in 
contacting  the  person  above,  he/she 
shall  report  by  9  a.m.  on  the  first 
business  day  following  the 
noncompliance.  A  vtrritten  submission 
shall  also  be  provided  within  5  days  of 
the  time  the  permittee  becomes  aware  of 
the  circumstances.  The  written 
submission  shall  contain  a  description 
of  the  noncompliance  and  its  cause;  tiie 
period  of  noncompliance,  including 
dates  and  times,  and,  if  the 
noncompliance  has  not  been  corrected, 
the  anticipated  time  it  is  expected  to 
continue;  and  steps  taken  or  planned  to 
reduce,  eliminate,  and  prevent 
reoccurrence  of  the  noncompliance. 

c.  Definitions 

1.  A  "discrete"  sample  means  any 
individual  sample  collected  in  less  than 
IS  minutes.  A  "discrete"  sample  for 
enteric  vims  means  any  individual 
sample  collected  in  less  than  3  hours. 

2.  The  "daily  maximiua" 
concentration  means  the  measurement 
made  on  any  single  discrete  sample  or 
composite  sample. 

d.  Monitoring  Modification 

Monitoring,  analytical,  and  reporting 
requirements  may  be  modified  by  the 
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Regional  Administrator  upon  due 
notice. 

4.  EPA  Region  9  Standard  Conditions 
(Not  Included) 

[FR  Doc.  99-7770  Filed  3-31-99;  8:45  am] 

BILLING  CODE  6S60-S0-P 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Notice  of  Open  Special  Meeting  of  the 
Sub-Saharan  African  Adviaory 
Committee  of  the  Export-Import  Bank 
of  the  United  States  (Export-Import 
Bank) 

summary:  The  Sub-Saharan  African 
Advisory  Committee  was  established  by 
Pub.  L.  105-121,  November  26, 1997,  to 
advise  the  Board  of  Directors  on  the 
development  and  implementation  of 
policies  and  programs  designed  to 
support  the  expansion  of  the  Bank's 
financial  commitments  in  Sub-Saharan 
Africa  under  the  loan,  guarantee  and 
insiuance  programs  of  the  Bank. 
Further,  the  committee  shall  make 
recommendations  on  how  the  Bank  can 
facilitate  greater  support  by  U.S. 
commercial  banks  for  trade  with  Sub- 
Saharan  Africa. 

TIME  AND  PLACE:  Wednesday,  April  21, 
1999,  at  9:30  a.m.  to  12:00  noon.  The 
meeting  will  be  held  at  the  Export- 
Import  Bank  in  Room  1143,  811 
Vermont  Avenue,  NW,  Washington,  DC 
20571. 

AGENDA:  This  meeting  will  include  a 
discussion  of  the  development  and 
implementation  of  policies  and 
programs  designated  to  support  the 
expansion  of  Ex-Im  Bank's  Financial 
commitments  in  Sub-Saharan  Africa. 
The  discussion  will  focus  on  analysis  of 
competitive  barriers  to  increased  trade 
in  Sub-Saharan  Africa  based  on 
information  gathered  from  other  ECA's, 
exporters  and  banks. 

PUBLIC  PARTTCIPATION:  The  meeting  will 
be  open  to  public  participation,  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  If  any  person 
wishes  auxiliary  aids  (such  as  a  sign 
language  interpreter)  or  other  special 
accommodations,  please  contact,  prior 
to  April  14, 1999,  Teri  Stumpf,  Room 
1203,  Vermont  Avenue,  NW, 
Washington.  DC  20571,  Voice:  (202) 
565-3502  or  TDD  (202)  565-3377. 

FOR  FURTHER  INFORMATION  CONTACT:  Teri 
Stumpf,  Room  1203,  811  Vermont  Ave., 


NW,  Washington,  DC  20571,  (202)  565- 

3502. 

Elaine  SUngland, 

Acting  General  Counsel. 

[FR  Doc.  99-7867  Filed  3-31-99;  8:45  am] 

BuuNQ  CODE  aaao-01-a 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

March  25. 1999. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  coUection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  Jime  1, 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
1-A804,  Washington,  DC  20554  or  via 
the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OhfB  Control  Number:  3060-0236. 


Tit/e .-Section  74.703,  Interference. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  coUection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  10. 

Estimated  Time  per  Response:  2 
hoius. 

Frequency  of  Response:  On  occasion 
reporting  requirements. 

Total  Annucd  Burden:  20. 

Total  Annual  Costs:  $12,000. 

Needs  and  Uses:  Section  74.703(f) 
requires  licensees  of  low  power  TV  or 
TV  translator  stations  causing 
interference  to  other  stations  to  submit 
a  report  to  the  FCC  detailing  the  natiu« 
of  interference,  source  of  interfering 
signals,  and  remedial  steps  taken  to 
elLninate  the  interference.  This  report  is 
to  be  submitted  after  operation  of  the 
station  has  resiuned.  The  data  are  used 
by  FCC  staff  to  determine  that  the 
licensee  has  eliminated  all  interference 
caused  by  operation  of  their  station. 

OMB  Control  Number:  3060-0248. 

Title:  Section  74.751.  Modification  of 
Transmission  Systems. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  400. 

Estimated  Time  Per  Response:  0.5 
hours. 

Frequency  of  Response: 
Recordkeeping;  on  occasion  reporting 
requirement. 

Total  ann  ual  burden :  200  hoius. 

Total  annual  costs:  None. 

Needs  and  Uses:  Section  74.751(c) 
requires  licensees  of  low  power  TV  or 
TV  translator  stations  to  send  written 
notification  to  the  FCC  of  equipment 
changes  which  may  be  made  at 
licensee's  discretion  without  the  use  of 
a  formal  application.  Section  74.751(d) 
requires  that  licensees  of  low  power  TV 
or  TV  translator  stations  place  in  the 
station  records  a  certification  that  the 
installation  of  new  or  replacement 
transmitting  equipment  complies  in  all 
respects  with  the  technical  requirements 
of  diis  section  and  the  station 
authorization.  The  notifications  and 
certifications  of  equipment  changes  are 
used  by  FCC  staff  to  assure  that  the 
equipment  changes  made  are  in  full 
compliance  with  the  technical 
requirements  of  this  section  and  the 
station  authorizations  and  will  not 
cause  interference  to  other  authorized 
stations. 
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Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  99-8042  Filed  3-31-99;  8:45  am) 

■UMQ  CODE  cna-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notic*  of  Public  Information 
Collection<8)  iMing  Reviewed  by  the 
Federal  Communications  Commiaaion. 

March  24, 1999. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
nimiber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  June  1, 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  S.W.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 
OMB  Control  Number:  3060-0878. 


Titie:  Wireless  Telecommunications 
Bureau  Outlines  Guidelines  For 
Wireless  E911  Rule  Waivers  For 
Handset-Based  Approaches  To  Phase  11 
Automatic  Location  Identification  (ALI) 
Requirements,  Public  Notice,  CC  Docket 
No.  94-102. 

Form  Number:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  50. 

Estimated  Time  per  Response:  4 
hours. 

Frequency  of  Response:  One  time 
filing  requirement. 

Total  Annual  Burden:  200  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  The  information 
filed  as  part  of  a  petition  for  waiver  will 
be  used  to  ensure  timely  compliance 
with  the  Commission's  E91 1 
regulations,  provide  the  Commission 
with  ciurent  information  on  the  status 
of  ALI  technology,  and  thus  ensure  the 
dependability  and  responsiveness  of 
critical  E911  services. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-8043  Filed  3-31-99;  8:45  am] 

BILLING  CODE  6717-41-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collectiona 
Approved  by  Office  of  Management 
and  Budget 

March  26,  1999. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  nimiber.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

The  Commission  has  received  OMB 
approval  for  the  following  ARMIS 
reports.  ARMIS  was  implemented  to 
facilitate  the  timely  and  efficient 
analysis  of  the  carriers'  operating  costs 
and  the  appropriate  revenue 
requirements,  rates  of  retimi  and  price 
caps;  to  provide  an  improved  basis  for 
audits  and  other  oversight  functions; 
and  to  enhance  the  Commission's  ability 
to  quantify  the  effects  of  alternative 
policy.  The  following  reports  were 
revised  to  implement  recent 


Commission  orders,  to  clarify 
definitions  and  descriptions  and  to 
improve  imderstanding  of  existing 
requirements.  For  copies  of  the 
procedures  and  formats  for  the  ARMIS 
reports,  please  call  Barbara  Van  Hagen 
at  202-418-0849.  Copies  of  the 
procedures  and  formats  may  also  be 
obtained  via  the  internet  at:  http:// 
www.fcc.gov/ccb/armis. 

Federal  Communiiations  Commission 

OMB  Control  No.:  3060-0395. 

Expiration  Date:  03/31/2002. 

Title:  The  ARMIS  USOA  Report;  The 
ARMIS  Service  Quality  Report;  and  The 
ARMIS  Infrastructiire  Report. 

Fonn  No.:  FCC  Report  Nos.  43-02, 
43-05,  43-07. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  50 
respondents;  1252.7  hours  per  response 
(avg.);  62,637  total  annual  burden  hours. 

Estimated  Aimual  Reporting  and 
Recordkeeping  Cost  Buixien:  $0. 

Frequency  of  Response:  Anniial. 

Description:  FCC  Report  43-02 
contains  company-wide  data  for  each 
accoimt  specified  in  the  Uniform 
System  of  Accounts  ("USOA").  It 
provides  the  annual  operating  results  of 
the  carriers'  activities  for  every  account 
in  the  USOA.  (FCC  Report  43-02  has  50 
respondents,  960  hours  per  response 
(avg),  48,000  total  annual  hours).  FCC 
Report  43-05  collects  data  at  the  study 
area  and  holding  company  levels  and  is 
designed  to  capture  trends  in  service 
quality  imder  price  cap  regulation.  It 
provides  service  quality  information  in 
the  areas  of  interexchange  access  service 
installation  and  repair  intervals,  local 
service  installation  and  repair  intervals, 
trunk  blockage  and  total  switch 
downtime  for  price  cap  companies. 
(FCC  Report  43-05  has  12  respondents, 
849  hours  per  response  (avg),  10,197.4 
total  annual  hours).  FCC  Report  43-07 
is  designed  to  captiue  trends  in 
telephone  industry  infrastructure 
development  under  price  cap 
regulation.  It  provides  switch 
deployment  and  capabilities  data.  (FCC 
Report  43-07  has  8  respondents,  555 
hours  per  response  (avg),  4,400  total 
annual  hours).  Obligation  to  respond: 
Mandatory. 

OMB  Control  No.:  3060-0496. 

Expiration  Date:  03/31/2002. 

Title:  The  ARMIS  Operating  Data 
Report. 

Form  No.:  FCC  Report  43-08. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Aimual  Burden:  50. 
respondents;  160  hours  per  response 
(avg.);  8,000  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO, 
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Frequency  of  Response:  Annual. 

Description:  The  ARMIS  Operating 
Data  Report  consists  of  statistical 
schedules  which  are  needed  by  the 
Commission  to  monitor  network  growth, 
usage,  and  reliability.  Obligation  to 
respond:  Mandatory. 

OAfB  Control  No.:  3060-0511. 

Expiration  Date:  03/31/2002. 

rit/e;  ARMIS  Access  Report 

Fonn  No.:  FCC  Report  43-04. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  150. 
respondents;  1,150  hours  per  response 
(avg.);  172,500  total  annual  burden 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  Annual. 

Description:  The  Access  Report  is 
needed  to  administer  the  results  of  the 
FCC's  jurisdictional  separations  and 
access  charge  procedures  in  order  to 
analyze  revenue  requirements,  joint  cost 
allocations,  jurisdictional  separations    . 
and  access  charges.  Obligation  to 
respond:  Mandatory. 

0MB  Control  No.:  3060-0512. 

Expiration  Date:  03/31/2002. 

Title:  The  ARMIS  Annual  Sununary 
Report. 

Fonn  No.:  FCC  Report  No.  43-01. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Aruiual  Burden:  150. 
respondents;  220  hours  per  response 
(avg.);  33,000  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  Aimual. 

Description:  The  ARMIS  Aimual 
Summary  Report  contains  financial  and 
operating  data  and  is  used  to  monitor 
the  incumbent  local  exchange  carriers 
and  to  perform  routine  analyses  of  costs 
and  revenues  on  behalf  of  the 
Commission.  Obligation  to  respond: 
Mandatory. 

OAfB  Contra/ No.;  3060-0513. 

Expiration  Date:  03/31/2002. 

Title:  ARMIS  Joint  Cost  Report. 

Form  No.:  FCC  Report  43-03. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  150. 
respondents;  200  hovirs  per  response 
(avg.);  30,000  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  Aimual. 

Description:  The  Joint  Cost  Report  is 
needed  to  administer  our  Part  64  joint 
cost  rules  and  to  analyze  the  regulated 
and  nonregulated  cost  and  revenue 
allocations  by  study  area  in  order  to 
prevent  cross-subsidization  of  non- 
regidated  operations  by  the  regulated 
operations.  Obligation  to  respond: 
Mandatory. 


OAfB  Control  No. :  3060-0763 

Expiration  Date:  03/31/2002 

Title:  The  ARMIS  Customer 
Satisfaction  Report 

Form  No.:  FCC  Report  43-06 

Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  8 
respondents;  720  hours  per  response 
(avg.);  5,760  total  annual  biuden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  Annual. 

Description:  The  Customer 
Satisfaction  Report  collects  data  from 
carrier  surveys  designed  to  capture 
trends  in  service  quality.  Obligation  to 
respond:  Mandatory. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  DC  20554. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-8088  Filed  3-31-«9;  8:45  am] 

BILLING  CODE  6712-01-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[WTB  Docket  No.  98-181;  FCC  98-252] 

License  Revocation,  Monetary 
Forfeiture,  and  License  Application 
Proceedings 

agency:  Federal  Communications 

Commission. 

action:  Notice. 

summary:  This  order  initiates  license 
revocation  and  monetary  forfeiture 
proceedings  against  the  Norcom 
Communications  Corporation 
("Norcom"),  the  Association  for  East 
End  Land  Mobile  Coverage  ("East 
End");  the  LMR  900  Association  of 
Suffolk  ("LMR  900");  the  Metro  NY 
LMR  Association  ("Metro")  the  NY  LMR 
Association  ("NY");  and  the  Wireless 
Communications  Association  of  Suffolk 
("Suffolk").  In  addition,  the  action 
designates  three  license  applications 
filed  by  Norcom  for  hearing.  The  order 
sets  forth  the  following  issues:  to 
determine  whether  Norcom,  East  End, 
LMR  900,  Metro,  NY  and/or  Suffolk 
violated  Section  310(d)  of  the 
Communications  Act,  47  U.S.C.  310(b), 
by  engaging  in  unauthorized  transfers  of 
control  of  Stations  WPAT918, 
WNXT323,  WPAZ643,  WPAP734,  and/ 
or  WPAT910;  to  determine  whether 


Norcom,  East  End,  LMR  900.  Metro,  NY 
and/or  Suffolk  violated  section  90.179(f) 
of  the  Commission's  rules,  47  CFR 
90.179(f),  by  operating  Stations 
WPAT918,  WNXT323,  WPAZ643, 
WPAP734,  and/or  WPAT910  on  a  for- 
profit  basis;  to  determine  whether 
>Iorcom  has  abused  the  Commission's 
processes  in  connection  with  the 
creation  and/ or  control  of  the 
Associations  and/or  with  the  control 
and/or  operation  of  the  Associations' 
stations;  to  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  whether  Norcom,  East 
End,  LMR  900,  Metro.  NY  and/or 
Suffolk  are  basically  qualified  to  be 
Commission  licensees;  to  determine,  in 
light  of  the  evidence  adduced  pursuant 
to  the  preceding  issues,  whether  the 
captioned  licenses  should  be  revoked; 
and  to  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
preceding  issues,  whether  the  captioned 
applications  should  be  granted.  The 
actions  taken  by  the  order  are 
authorized  by  sections  309(e),  312(a)(2), 
312(a)(4),  312(c)  and  503(b)(3)(A)  of  the 
Communications  Act.  47  U.S.C.  309(e), 
312(a)(2),  312(a)(4),  312(c),  and 
503(b)(3)(A),  and  section  1.227  of  the 
Commission's  rules.  47  CFR  1.227. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  D.  Fitz-Gibbon.  Federal 
Communications  Commission.  Wireless 
Telecommimications  Bureau. 
Enforcement  and  Consumer  Information 
Division.  445  12th  Street,  SW.  Room  3- 
C431,  Washington.  DC,  20554,  (202) 
418-0693. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

[FR  Doc.  99-8040  Filed  3-31-99;  8:45  am] 
BiLLiNQ  CODE  ena-m-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2323] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaldng 
Proceedings 

March  25, 1999. 

Petitions  for  Reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  Section  1.429(e).  The  full  text  of 
these  documents  are  available  for 
viewing  and  copying  in  Room  239. 1919 
M  Street,  N.W.,  Washington,  D.C.  or 
may  be  purchased  from  the 
Cormiiiesion's  copy  contractor.  ITS.  Inc. 
(202)  857-3800.  Oppositions  to  these 
petitions  must  be  filed  by  April  16, 
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1999.  See  Section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Provision  of  Aeronautical 
Services  via  the  Inmarsat  System  via  the 
Inmarsat  System; 

Provision  of  Aeronautical  Services  via 
the  Inmarsat  System  Order  on 
Reconsideration  and  Further  Notice  of 
Proposed  Rulemaking  (CC  Docket  No. 
87-75); 

Provision  of  Aeronautical  Services  via 
the  Inmarsat  System  Notice  of  Proposed 
RiUemaking. 

Number  of  Petitions  Filed:  1. 

Subject:  1998  Biennial  Regulatory 
Review — Amendment  of  Part  2,  25  and 
68  of  the  Commission's  Rules  to  Further 
Streamline  the  Equipment 
Authorization  Process  for  Radio 
Frequency  Equipment,  Modify  the 
Equipment  Authorization  Process  for 
Telephone  Terminal  Equipment, 
Implement  Mutual  Recogniticm 
Agreements  and  Begin  Implementation 
of  the  Global  Mobile  Personal 
Commimications  by  Satellite  (GMPCS) 
Arrangements  (GEN  Docket  No.  98-68). 

Number  of  Petitions  Filed:  1. 

Subject:  Satellite  Delivery  of  Network 
Signals  to  Unserved  Households  for 
Purposes  of  the  Satellite  Home  Viewer 
Act  (CS  Docket  No.  98-201,  RM  No. 
9335,  9345); 

Part  73  Definition  and  Meastirement 
of  Signals  of  Grade  B  Intensity. 

Number  of  Petitions  Filed:  2 . 

Sul^ect:  Policy  and  Riiles  Concerning 
the  Interstate  Interexchange  Marketplace 
(CC  Docket  No.  96-61); 

Implementation  of  Section  254(g)  of 
the  Communications  Act  of  1934,  as 
Amended. 

Number  of  Petitions  Filed:  1. 

Subject:  1998  Biennial  Regulatory 
Review — part  76  Cable  Television 
Service  Pleading  and  Complaint  Rules 
(CS  Docket  No.  98-54); 

Number  of  Petitions  Filed:  1 . 

Subject:  Allocation  of  Spectrum 
Below  5  GHz  Transferred  from  Federal 
Government  Use  (ET  Docket  No.  94-32). 

Number  of  Petitions  Filed:  1 . 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
[FR  Doc.  99-8041  Filed  3-31-99;  8:45  am] 

BILUNQ  CODE  6712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Infonnatlon  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Uniform  Application/ 
Uniform  Termination  for  Municipal 
Securities  Principal  or  Representative." 
DATES:  Comments  must  be  submitted  on 
or  before  June  1, 1999. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  conmients  to 
Tamara  R.  Manly,  Management  Analyst 
(Regulatory  Analysis),  (202)  898-7453, 
Office  of  the  Executive  Secretary,  Room 
4058,  Attention:  Comments/OES. 
Federal  Deposit  Insurance  Corporation. 
550  17th  Street  NW,  Washington.  DC 
20429.  All  comments  should  refor  to 
"Uniform  Application/Uniform 
Termination  for  Municipal  Securities 
Principal  or  Representative."  Comments 
may  be  hand-delivered  to  the  guard 
station  at  the  rear  of  the  1 7th  Street 
Building  (located  on  F  Street),  on 
business  days  between  7:00  ajn.  and 
5:00  p.m.  [FAX  number  (202)  898-3838; 
Internet  address:  commentsdfdic.gov]. 
A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identffied  above. 

SUPPLEMENTARY  information: 

Proposal  to  Renew  the  Following 
Cunently  Approved  Collection  of 
Information 

Title:  Uniform  Application/Uniform 
Termination  for  Mxmicipal  Securities 
Principal  or  Representative. 

OMB  Number:  3064-0022. 

Frequency  of  Response:  Occasional. 

Affected  Public:  Insured  state 
nonmember  banks  serving  as  miinicipal 
seciirities  dealers. 


Estimated  Number  of  Respondents: 
75. 

Estimated  Time  per  Response:  1  hour. 

Estimated  Total  Annual  Burden:  75 
hours. 

General  Description  of  Collection:  An 
insured  state  nonmember  bank  which 
serves  as  a  municipal  securities  dealer 
must  file  Form  MSD-4  or  Form  MSD- 
5,  as  applicable,  to  permit  an  employee 
to  become  associated  or  to  terminate  the 
association  with  the  municipal 
securities  dealer.  FDIC  uses  the  form  to 
ensure  compliance  with  the  professional 
reqiiirements  for  municipal  securities 
dealers  in  accordance  with  the  rules  of 
the  Municipal  Securities  Rulemaking 
Board. 

Request  for  Coounent 

Comments  are  invited  on:  (a)  Whether 
the  collecticm  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  iised;  (c^ 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  pwiod,  the 
conunents  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  sxmimarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
conunents  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  D.C..  this  26th  day  of 
March,  1999. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  FeMman, 

Executive  Secretary . 

(FR  Doc.  99-7952  Filed  3-31-99;  8:45  am] 

BILLING  COOE  •n4-ai-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collsctten 
Activttiss:  Proposed  Collsction: 
Commsnt  Request 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 
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SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Deregistration  from 
Registered  Transfer  Agents." 

DATES:  Comments  must  be  submitted  on 
or  before  Jiine  1, 199d. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly,  Management  Analyst 
(Regulatory  Analysis),  (202)  898-7453, 
Office  of  the  Executive  Secretary,  Room 
4058,  Attention:  Comments/OES, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW.,  Washington,  DC 
20429.  All  comments  should  refer  to 
"Deregistration  from  Registered  Transfer 
Agents."  Comments  may  be  hand- 
delivered  to  the  guard  station  at  the  rear 
of  the  17th  Street  Building  (located  on 
F  Street),  on  business  days  between  7:00 
a.m.  and  5:00  p.m.  [FAX  number  (202) 
898-3838;  Internet  address: 
conunents@fdic.gov]. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 

SUPPLEMENTARY  INFORMATION: 

Proposal  To  Renew  the  FoUo%vuig 
Currently  Approved  Collection  of 
Information 

Titie:  Deregistration  frt)m  Registered 
Transfer  Agents. 

OMB  Number.  3064-0027. 

Frequency  of  Response:  Occasional. 

Affected  Public.  Registered  transfer 
agents  who  wish  to  withdraw  from 
registration. 

Estimated  Number  of  Respondents: 
29. 

Estimated  Time  per  Response:  0.42 
hours. 

Estimated  Total  Annual  Burden:  12 
hours. 

General  Description  of  Collection:  An 
insiued  nonmember  bank  that  functions 
as  a  transfer  agent  may  withdraw  irotn 
registration  as  a  transfer  agent  by  filing 
a  written  notice  of  withdrawal  with  the 
FDIC  as  provided  by  12  CFR  341.5. 


Recpiest  for  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approved. 
Comments  submitted  in  response  to  this 
notice  also  will  be  svunmarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  D.C.,  this  26th  day  of 
March,  1999. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
[FR  Doc.  99-7953  Filed  3-31-99;  8:45  am) 

BILLING  CODE  6714-01-f> 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportimity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Prompt  Corrective 
Action." 

DATES:  Comments  must  be  submitted  on 
or  before  June  1, 1999. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly,  Management  Analyst 
(Regulatory  Analysis),  (202)  898-7453, 


Office  of  the  Executive  Secretary,  Room 
4058,  Attention:  Comments/OES, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW,  Washington,  DC 
20429.  All  comments  should  refer  to 
"Prompt  Corrective  Action."  Comments 
may  be  hand-delivered  to  the  guard 
station  at  the  rear  of  the  1 7th  Street 
Building  (located  on  F  Street),  on 
business  days  between  7:00  a.m.  and 
5:00  p.m.  [FAX  number  (202)  898-3838; 
Internet  address:  comments@fdic.gov]. 
A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Himt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 
SUPPLEMENTARY  INFORMATION: 

Proposal  to  Renew  the  Following 
Currently  Approved  Collection  of 
Information 

Title:  Prompt  Corrective  Action. 

OMB  Number:  3064-0115. 

Frequency  of  Response:  Occasional. 

Affected  Puolic:  Insured  institutions 
requiring  federal  banking  agency 
supervisory  actions. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Time  per  Response:  4 
hours. 

Estimated  Total  Aimual  Burden:  40 
hours. 

General  Description  of  Collection:  The 
prompt  corrective  action  provisions  of 
FDICIA  require  or  permit  the  FDIC  and 
other  federal  financial  regulators  to  take 
certain  supervisory  actions  when  FDIC- 
insured  institutions  fall  within  one  of 
five  categories.  The  collection  consists 
of  applications  required  to  obtain  FDIC 
exceptions  to  otherwise  restricted 
activities. 

Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  lonns  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
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received  will  be  analyzed  to  detennine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  0MB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington.  D.C..  this  26th  day  of 
March,  1999. 

Federal  t)eposit  Insurance  (Corporation 

Robert  E.  Feldman, 

Executive  Secretary. 

(FR  Doc.  99-7954  Filed  3-31-99;  8:45  am] 

BILUNG  COOE  •n4-01-«l 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreements,  RIed,  etc. 

The  Commission  gives  notice  that  it 
has  requested  that  the  parties  to  the 
below  listed  agreement  provide 
additional  information  pursuant  to 
section  6(d)  of  the  Shipping  Act  of  1984, 
46  U.S.C.  app.  §§  1701  et  seq.  The 
Commission  has  determined  that  further 
information  is  necessary  to  evaluate  the 
impact  of  the  proposed  agreement.  This 
action  prevents  the  agreement  from 
becoming  effective  as  originally 
scheduled. 

Agreement  No.:  202-011650. 
Title:  North  Atlantic  Agreement. 
Parties: 

A.P.  MoUer-Maersk  Line 

APL  Limited 

Atlantic  Cargo  Services 

Atlantic  Container  Line  AB 

China  Ocean  Shipping  (Group)  Co. 

DSR-Senator  lines 

Hanjin  Shipping  Co.,  Ltd. 

Hapag-Lloyd  Container  Line  GmbH 

Hyimdai  Merchant  Marine  Co.,  Ltd. 

Independent  Container  Line  Europe 
NV 

Kawasaki  Kisen  Kaisha,  Ltd. 

Lykes  Lines  Limited 

Mediterranean  Shipping  Co.,  S.A. 

Mexican  Line  Limited 

Nippon  Yusen  Kaisha 

Orient  Overseas  Container  Line,  Inc. 

POL-Atlantic 

P&O  Nedlloyd  Limited 

Sea-Land  Service,  Inc. 

Yangming  Marine  Transport  Corp. 

Dated:  March  26. 1999. 

By  Order  of  the  Federal  Maritime 
Commission. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  99-7951  Filed  3-31-99;  8:45  am] 

BILLING  COOE  S730-ei-«  _ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttte  Secretafy,  AssMant 
Secretary  for  Planning  and  Evaluation 

Notice  Inviting  Applications  for  New 
Award  for  Fiscal  Year  1999 

AGENCY:  The  OfBce  of  the  Assistant 
Secretary  for  Planning  and  Evaluation 
(ASPE).  DHHS. 
ACTION:  Annoimcement  of  the 
availability  of  funds  and  request  for 
applications  from  States  and  large 
counties  to  determine  the  status  of 
applicants  and  potential  applicants  to 
the  Temporary  Assistance  to  Needy 
Families  (TANF)  program,  individuals 
and  families  entering  the  TANF 
caseload,  and  individuals  and  families 
who  leave  TANF. 

summary:  The  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation 
(ASPE)  announces  the  availability  of 
funds  and  invites  applications  for 
research  into  the  status  of  applicants 
and  potential  applicants  to  the 
Temporary  Assistance  to  Needy 
Families  (TANF)  program,  individuals 
and  femilies  entering  the  TANF 
caseload,  and  individuals  and  fomilies 
who  leave  TANF.  Approximately  four  to 
six  States  or  large  coimties  will  receive 
funding  that  will  enable  them  to 
monitor  and  conduct  research  into  the 
progress  of  individuals  who  apply  for 
TANF  benefits  and  their  families.  ASPE 
is  particularly  interested  in  targeting 
those  applicants  who  apply  for  cash 
assistance  but  are  never  enrolled 
because  of  non-financial  eligibility 
requirements,  participation  in  up-front 
job  search  or  other  diversion  programs, 
or  failure  to  complete  the  application 
process.  Proposed  studies  of  new 
entrants  onto  the  TANF  program  and  of 
individuals  leaving  welfare  also  will  be 
given  consideration.  Research  topics 
could  fall  into  the  broad  categories  of 
employment  and  earnings,  participation 
in  government  assistance  programs,  and 
child  and  family  well-being.  Grant 
applicants  may  choose  any  method  for 
their  proposed  studies,  including  the 
linking  of  administrative  data,  surveys, 
or  other  methods  as  appropriate.  The 
funds  could  either  support  a  newly 
designed  project  or  could  be  used  to  add 
new  data  soiuces  and  analyses  to  an 
existing  project. 
CLOSING  date:  The  deadline  for 
submission  of  applications  under  this 
annoimcement  is  May  17, 1999. 
MAILING  address:  Application 
instructions  and  forms  should  be 
requested  irom  and  submitted  to: 
Acfrienne  Little,  Grants  Officer,  Office  of 


the  Assistant  Secretary  for  Planning  and 
Evaluation,  Department  of  Health  and 
Htmian  Services,  Room  405F,  Hubert  H. 
Himiphrey  Building,  200  Independence 
Avenue,  SW,  Wasbiogton,  DC  20201. 
Telephone:  (202)  690-8794.  Requests  for 
forms  and  administrative  questions  will 
be  accepted  and  responded  to  up  to  ten 
(10)  working  days  prior  to  the  closing 
date. 

Copies  of  this  program  announcement 
and  many  of  the  required  forms  may 
also  be  obtained  electronically  at  the 
ASPE  Worid  Wide  Web  Page:  http:// 
aspe.hhs.gov.  You  may  fax  your  request 
to  the  attention  of  the  Grants  Officer  at 
(202)  690-6518.  Applications  may  not 
be  ^ed  or  submitted  electronically. 

The  printed  Federal  Register  notice  is 
the  only  official  program 
annoimcement.  Although  reasonable 
efforts  are  taken  to  assiu-e  that  the  files 
on  the  ASPE  Worid  Wide  Web  Page 
containing  electronic  copies  of  this 
program  announcement  are  accurate 
and  complete,  they  are  provided  for 
information  only.  The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  downloaded  and/or  printed  frt>m 
any  other  source  is  accurate  and 
complete. 

FOR  FURTHER  INFORMATION  CONTACT: 
Administrative  questions  should  be 
directed  to  the  Grants  Officer  at  the 
address  or  phone  number  listed  above. 
Technical  questions  should  be  directed 
to  Matthew  Lyon,  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation, 
Department  of  Health  and  Hiunan 
Services,  Room  404E,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW,  Washington.  DC  20201. 
Telephone:  (202)  401-3953.  Questions 
may  be  faxed  to  (202)  690-6562  or  e- 
mailed  to  mlyon@osaspe.dhhs.gov. 

Part  L  Supplemental  Informadon 

Legislative  Authority 

This  grant  is  authorized  by  section 
1110  of  the  Social  Security  Act  (42 
U.S.C.  1310)  and  awards  will  be  made 
from  funds  appropriated  imder  Pub.L. 
105-277,  Department  of  Health  and 
Human  Services  Appropriations  Act, 
1999. 

Eligible  Applicants 

Given  the  nature  of  the  research 
involved,  competition  is  open  only  to 
State  agencies  that  administer  TANF 
programs  and  to  counties  with  total 
populations  greater  than  500,000  that 
administer  TANF  programs.  Consortia 
of  States  and  counties  are  also 
encouraged  to  apply,  as  long  as  their 
combined  total  populations  exceed 
500,000  and  a  single  agency  is  identffied 
as  the  lead  to  handle  grant  funds  and 
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sub-granting.  Public  or  private  nonprofit 
organizations,  including  universities 
and  other  institutions  of  higher 
education,  may  collaborate  with  States 
in  submitting  an  application,  but  the 
principal  Grantee  will  be  the  State. 
Private  for-profit  oi^anizations  may  also 
apply  jointly  with  States,  with  the 
recognition  that  grant  funds  may  not  be 
paid  as  profit  to  any  recipient  of  a  grant 
or  subgrant. 

The  Code  of  Federal  Regulations,  Title 
45,  Part  92  defines  a  State  as:  "Any  of 
the  several  States  of  the  United  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  or  any  agency  or  instrumentality 
of  a  State  exclusive  of  local 
governments.  The  term  does  not  include 
any  public  and  Indian  housing  agency 
under  United  States  Housing  Act  of 
1937." 

Available  Funds 

Approximately  $1,200,000  is  available 
from  ASPE,  in  funds  appropriated  for 
fiscal  year  1999.  ASPE  anticipates 
providing  approximately  four  to  six 
awards  of  between  $200,000  and 
$250,000  each.  If  additional  funding 
becomes  available  in  fiscal  years  1999  or 
2000,  further  projects  may  be  funded  or 
some  projects  may  receive  second  year 
funding.  However,  applications  for 
funding  under  this  announcement 
should  describe  projects  that  can  be 
completely  carried  out  with  one  year  of 
funding  at  the  above  anticipated  level. 

Background 

Wel&re  caseloads  have  declined 
precipitously  in  recent  years.  Since 
January  1993,  the  number  of  people 
receiving  federally  funded  assistance 
imder  Title  IV-A  of  the  Social  Security 
Act  has  fallen  from  14.1  million  to  just 
under  8  million  recipients,  a  reduction 
of  44  percent.  This  decline  has  occurred 
in  response  to  the  Administration's 
grants  of  Federal  waivers  to  43  States, 
the  provisions  of  the  Personal 
Responsibility  and  Work  Opportimity 
Reconciliation  Act  of  1996  (Pub.L.  104- 
193),  and  the  strong  economy.  In 
response  to  the  demand  frt)m  the  public 
and  policymakers,  many  studies  have 
been  and  are  currently  being  carried  out 
to  study  the  cirounstances  of  the  large 
nimibers  of  people  who  have  left 
welfere.  There  has  been  less  attention, 
however,  to  applicants  and  potential 
applicants  to  TANF,  some  of  whom  are 
formally  or  informally  diverted  from 
receiving  cash  assistance. 

ASPE  is  interested  in  focusing  on 
applicants  and  potential  applicants  to 
TANF  for  a  number  of  reasons.  First, 
some  of  the  reduction  in  the  welfare 


rolls  has  likely  been  caused  by  the 
reduced  number  of  individuals  and 
families  appljring  for  and  enrolling  in 
TANF.  Little  is  known  about  the 
economic  and  employment  status  of 
applicants  who  are  diverted  from 
receiving  assistance  by  new  policies  or 
procedures,  or  the  well-being  of  their 
children  and  families.  Moreover,  the 
Department  of  Health  and  Human 
Services  has  a  particular  policy  interest 
in  learning  about  the  degree  to  which 
TANF  applicants  are  aware  of  their 
potential  eligibility  for  Medicaid  and 
other  programs  and  services  that  are 
important  in  helping  families  make  a 
successful  transition  to  work.  The  extent 
to  which  low-income  families  diverted 
from  or  leaving  cash  welfere  programs 
are  receiving  health  insurance  from 
private  or  public  sources  should  also 
inform  efforts  to  reduce  the  number  of 
uninsured  families. 

The  studies  funded  vmder  this 
announcement  build  on  previous  ASPE- 
sponsored  data-linkage  and  research 
projects  to  study  the  outcomes  of 
welfrire  reform.  These  include  projects 
involving  Unking  of  administrative  data, 
research  on  state  diversion  programs, 
and  an  earlier  round  of  grants  to  States 
and  large  counties  to  study  the 
outcomes  of  welfare  reform. 

In  FY  1996  and  1997,  ASPE  awarded 
grants  to  five  States  and  one  county  for 
the  purpose  of  linking  administrative 
databases  from  multiple  programs  in 
order  to  study  the  interactions  between 
programs  and  the  use  of  multiple 
sources  of  assistance  by  recipients.  As  a 
result  of  this  funding,  the  Grantees  have 
significantly  increased  their  ability  to 
conduct  research  using  administrative 
data. 

In  FY  1997,  ASPE  and  the 
Administration  for  Children  and 
Families  (ACF)  sponsored  a  study  by  the 
Center  for  Health  Policy  Research  at  The 
George  Washington  University  to 
examine  State  diversion  policies  and 
practices  and  the  potential  effects  of 
formal  and  informal  TANF  diversion 
programs  on  recipients  and  on 
participation  in  other  government 
programs,  particularly  Medicaid.  The 
study  found  that  States  are  using  three 
major  methods  to  formally  divert 
applicants  from  entering  cash 
assistance:  limip  sum  payment 
programs,  mandatory  applicant  job 
search,  and  policies  encoiu^ging  the  use 
of  alternative  resources.  In  addition, 
some  potential  applicants  are  informally 
diverted,  or  discouraged  from  applying 
for  TANF  at  all  by  strict  expectations 
placed  on  recipients.  Both  the  interim 
report,  released  in  August  1998,  and  the 
final  report,  to  be  released  in  March 
1999,  raise  questions  about  whether 


TANF  diversion  policies  may  reduce 
access  to  Medicaid  for  many  low- 
income  individuals  who  may  be 
\maware  of  their  eligibility  for  Medicaid 
under  Section  1931  of  the  Social 
Security  Act.  The  final  report  also 
stresses  the  need  to  gather  more 
information  about  the  population 
diverted  from  TANF  and  other  public 
assistance  programs. 

Finally,  the  projects  funded  on  this 
announcement  will  build  closely  on  the 
ongoing  ASPE-funded  grants  to  study 
welfare  outcomes,  hi  FY  1998,  ASPE 
awarded  approximately  $2.9  million  in 
grants  to  study  the  outcomes  of  welfare 
reform  on  individuals  and  families  who 
leave  the  TANF  program,  who  apply  iat 
cash  welfare  but  are  never  enrolled 
because  of  non-financial  eligibility 
requirements  or  diversion  programs, 
and/or  who  appear  to  be  eligible  but  are 
not  enrolled.  These  grants  were  funded 
by  money  earmarked  by  Congress  for 
crosscutting  research  on  the  outcomes  of 
welfare  reform  and  interagency  transfers 
from  the  Department  of  Agriculture,  the 
Department  of  Labor,  and  the 
Administration  for  Children  and 
Families. 

Grants  were  awarded  to  ten  States 
(including  the  District  of  Coliunbia],  two 
counties,  and  one  consortium  of 
coimties  under  the  FY  1998 
announcement.  In  addition,  a  grant  was 
made  to  South  Carolina  under  a 
different  program  annoimcement  to 
conduct  a  similar  study  tracking  welfare 
families.  Families  leaving  welfare  are 
being  studied  by  all  fourteen  of  the  FY 
1998  welfere  outcome  (kantees — 
Arizona,  District  of  Columbia,  Florida, 
Georgia,  Illinois,  Massachusetts, 
Missouri,  New  York,  South  Carolina, 
Washington,  Wisconsin,  Los  Angeles 
Coimty  in  California,  Cuyahoga  County 
in  Ohio,  and  a  consortiimi  of  three 
contiguous  coimties  in  the  Bay  Area  of 
California  (San  Mateo,  Santa  Cruz,  and 
Santa  Clara).  Research  topics  vary 
among  Grantees,  but  include: 
employment  and  earnings,  other  income 
supports,  health  insurance,  child  care, 
child  well-being,  barriers  to  self- 
sufficiency,  insecurity/deprivation,  and 
other  topics.  In  addition,  five  of  the 
fourteen  Grantees  (Florida,  South 
Carolina,  Washington,  Wisconsin,  and 
the  San  Mateo  Coimty  consortia)  are 
including  analysis  of  individuals  who 
have  been  formally  or  informally 
diverted  from  receiving  welfare. 

The  Wisconsin  study,  for  example, 
includes  an  applicant  diversion  study 
undertaken  by  the  Institute  for  Research 
on  Poverty  (IRP)  at  the  University  of 
Wisconsin-Madison.  HHS  funding  has 
allowed  IRP  to  expand  a  study  of 
individuals  applying  for  Wisconsin 
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Works  (W-2)  assistance  in  Milwaulcee. 
The  project  focuses  on  three  subgroups 
of  applicants:  (1)  Those  who  request 
assistance  and  subsequently  peuticipate 
in  the  W-2  program;  (2)  those  who 
request  assistance  but  are  determined  to 
be  ineligible  for  program  participation; 
and,  (3)  those  who  request  assistance, 
appear  to  be  eligible,  but  do  not 
participate  in  W-2.  A  six-month  cohort 
of  appUcants  is  being  tracked  through  a 
combination  of  linked  administrative 
data  (e..g,  public  assistance,  quarterly 
earnings,  child  support,  foster  care,  and 
mental  health  data)  and  two  waves  of 
surveys.  In  order  to  address  the  difficult 
issue  of  identifying  and  surveying 
individuals  who  never  enroll  in  the 
program  and  thus  may  not  be  regularly 
entered  in  the  state  public  assistance 
administrative  database,  IRP  researchers 
are  approaching  individuals  on  the  day 
that  diey  apply  for  cash  assistance, 
immediately  after  they  have  been 
screened  for  potential  welfare  eligibility 
and  before  they  meet  with  employment 
specialists.  By  conducting  in-person 
interviews  with  applicants  while  they 
are  still  in  the  welfare  office,  IRP  hopes 
to  achieve  a  response  rate  of  90  percent 
for  the  first  wave  of  interviews  and 
gather  sufficient  information  to  be  able 
to  locate  respondents  for  a  follow-up 
interview  twelve  months  later.  Analysis 
of  the  applicants  will  take  place  across 
a  variety  of  sub-topics,  including  the 
local  welfare  office,  respondent 
demographics,  welfare  status  over  the 
twelve  months,  prior  welfare  receipt, 
and  receipt  of  any  support  services. 

The  study  of  applicants  in  San  Mateo 
County,  California,  differs  somewhat 
from  the  IRP  study.  San  Mateo  County 
is  able  to  take  advantage  of  California's 
Case  Data  System  (CDS),  which  includes 
every  TANF  appUcation  that  is  initiated 
in  the  state.  Researchers  in  San  Mateo 
County  and  at  the  SPHERE  Institute  in 
Palo  Alto  are  using  this  system  both  to 
link  all  applicants  with  other 
administrative  databases  and  to  draw 
their  survey  sample.  Because  the  Case 
Data  System  includes  all  applications, 
and  not  just  those  individu^s  who 
received  TANF,  San  Mateo  County  can 
study  individuals  who  began  the 
application  process  but  were  diverted, 
as  well  as  individuals  who  leave  TANF. 
The  work  plan  calls  for  administrative 
data  linkage  and  a  two-wave  survey, 
administered  at  six  and  twelve  months 
after  "case  closure"  (when  either  the 
applicant  withdraws  from  the 
application  process  or  the  TANF 
recipient  leaves  the  program). 

Another  approach  to  studying 
diversion  is  being  taken  in  Florida, 
South  Carolina,  and  Washington.  In 
addition  to  studjdng  individuals  who 


complete  their  applications  for  welfare 
but  do  not  eiaoU  in  the  program,  each 
of  these  states  is  using  Food  Stamps 
and/or  Medicaid  enrollment  data  to 
identify  those  individuals  and  their 
families  that  appear  to  be  eligible  for 
cash  assistance  but  are  not  enrolled  in 
TANF.  These  individuals  will  be 
tracked  through  administrative 
databases  or,  in  some  cases,  studied 
through  a  combination  of  administrative 
data  and  surveys. 

As  stated  above,  all  fourteen  welfare 
outcomes  Grantees  receiving  FY  1998 
funding  are  analyzing  families  that  leave 
the  TANF  program.  Each  of  the 
"leavers"  stu(hes  includes  at  least  two 
cohorts:  one  for  which  administrative 
data  is  retrieved  and  the  other  for  which 
the  Grantee  compiles  both 
administrative  and  survey  data.  The 
most  common  administrative  data  sets 
being  used  are  public  assistance  data 
(TANF,  Medicaid,  Food  Stamps,  etc.) 
and  wage  data  (usually  Unemployment 
Insurance).  Several  of  the  Grantees  also 
are  using  child  welfare,  child  support, 
child  care,  JOBS  or  JOBS  successor,  and 
other  hiunan  services  data  sets. 

To  supplement  the  information 
gathered  through  data  linking,  all  1998 
Grantees  are  svirveying  at  least  one 
cohort  of  leavers.  Most  simreys  are 
mixed  mode  (telephone  interviews  with 
an  in-person  follow-up  when 
necessary),  and  most  of  the  Grantees 
have  acknowledged  that  a  response  rate 
of  at  least  70  to  80  percent  is  needed  to 
avoid  potential  biases  of  their  studies' 
results.  Grantees  are  each  developing 
their  own  survey  instnunents,  generally 
drawing  items  from  national  sxuveys 
developed  by  the  Census  Biueau  (e.g., 
the  Siwey  of  Income  and  Program 
Participation  (SIPP),  the  Survey  of 
Program  Dynamics  (SPD),  the  Food 
Insecurity  Module  used  on  the  Current 
Population  Survey  (CPS)),  other 
national  surveys,  existing  state 
instruments  (e.g.,  a  survey  used  in  an 
early  South  Carolina  study  of  welfare 
leavers),  and  items  developed  by  their 
own  researchers.  Variation  across  the 
Grantees  exists  in  terms  of  the  timing  of 
cohorts,  administrative  data  sets,  and 
survey  instruments.  However,  the 
Grantees  have  come  to  agreement  on 
certain  issues,  including  a  common 
definition  of  "leavers"  as  individuals 
who  leave  cash  assistance  for  a  period 
of  two  months  or  longer. 

Part  n.  Purpose  and  Respansflnlities 

Purpose 

The  purpose  of  this  announcement  is 
to  support  the  efforts  of  States  and  large 
counties  to  research  the  cirounstances 
of  applicants  and  potential  applicants  to 


the  Temporary  Assistance  to  Needy 
Families  (TANF)  program,  individuals 
and  families  entering  the  TANF 
caseload,  and  individuals  and  families 
who  leave  TANF.  ASPE  is  committed  to 
using  the  research  funds  appropriated 
by  Congress  to  help  bhild  state  and  local 
capacity  to  conduct  studies  of  the 
outcomes  of  welfare  reform.  Through 
these  grants,  ASPE  hopes  to  support 
State  efforts  to  gather  a  variety  of 
information  about  the  above  individuals 
and  their  families,  including  their 
economic  and  non-economic  well-being 
and  participation  in  government 
programs. 

More  specifically,  ASPE  hopes  to 
learn  what  happens  to  femilies  who 
apply  for  welfare  but  are  formally  or 
informally  diverted  before  enrollment. 
How  are  such  families  faring 
economically  and  in  other  measures  of 
well-being?  To  what  extent  are  such 
^miilies  still  participating  in  Medicaid, 
Food  Stamp,  and  child  support 
programs  (and  if  not,  why  not)?  Similar 
questions  can  be  asked  about 
individuals  and  families  who  have  left 
TANF.  Finally,  a  study  of  TANF 
entrants  provides  still  another 
perspective  from  which  to  analyze  the 
outcomes  of  welfare  reform. 

A  proposed  study  should  include  at 
least  one  cohort  of  applicants/potential 
appUcants  (with  an  emphasis  on  those 
formally  or  informally  diverted  from 
receiving  cash  assistance),  entrants,  or 
leavers.  The  Grantee  has  the  option  of 
studying  j\ist  one  of  these  types  of 
populations,  or  of  studying  two  or  more. 
However,  preference  will  be  given  to 
those  Grantees  that  include  a  study  of 
appUcants  and  potential  applicants  to 
TANF,  includii^  diverted  individuals 
and  famiUes. 

The  Grantee  should  clearly  identify 
how  the  study  population  is  defined. 
For  example,  applicants  and  potential 
appUcants  coxild  include  one  or  more  of 
the  foUowing  groups,  as  defined  by  the 
Grantee: 

•  individuals  participating  in  a  State 
or  county's  formal  diversion  program 
(lump-sum  payment,  mandatory 
appUcant  job  search,  and/or  alternative 
resources), 

•  individuals  that  begin  the 
appUcation  process  but  foil  to  complete 
it, 

•  individuals  that  complete  the 
process  and  are  determined  to  be 
eligible  for  cash  assistance,  but  who 
withdraw  from  the  program  before 
receiving  any  benefits,  and 

•  individuals  who  apply  for  cash 
assistance  but  are  determined  to  be 
ineUgible  based  on  non-financial  ' 
requirements. 
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Grantees  studying  individiials  and 
families  that  leave  TANF  are 
encouraged  to  use  the  "leaving  cash 
assistance  for  two  months  or  longer" 
definition  being  used  by  the  fourteen 
grantees  funded  in  1998.  Grantees 
studying  families  that  enter  TANF 
shoiild  dearly  define  that  population, 
and  should  explain  how  they  will  study 
the  experiences  of  welfare  entrants 
while  they  are  enrolled  in  the  TANF 
program. 

Each  Grantee  will  be  expected  to  use 
administrative  records  from  midtiple 
programs  and/or  other  data-gathering 
techniques  to  identify  and  conduct 
research  into  the  experiences  of  the 
study  population  (as  defined  by  the 
Grantee)  over  time.  For  example, 
applicants  and  potential  applicants 
could  be  tracked  through  the 
application  process,  after  eligibility  is 
determined,  and  in  subsequent  months; 
former  recipients  and  their  families 
could  be  monitored  after  the  point  of 
closure;  and  entrants  onto  TANF  could 
be  studied  throughout  their 
participation  in  the  program.  An 
administrative  data  analysis  coidd  be 
enhanced  through  the  use  of 
retrospective  data  (i.e.,  prior  welfare 
receipt,  employment  history),  as  well  as 
data  on  characteristics  at  the  time  of 
cohort  identification  (point  of 
application,  case  entry,  or  case  closuire) 
and  over  subsequent  months. 

Applicants  for  the  ASPE  grants  may 
propose  to  augment  their  administrative 
data  by  linking  individual  records  with 
survey  data  or  other  data  sources.  For 
example,  surveys  of  applicants  and 
those  that  have  been  diverted  from 
applying  can  determine  the  individual's 
perceptions  of  the  application  process 
and  reasoning  for  participating  or  not 
participating  in  different  benefit 
programs.  The  combination  of  Unked 
administrative  data  sets  and  surveys 
provide  researchers  with  the  answers  to 
a  wide  range  of  research  questions. 
Another  possible  enrichment  of  the  data 
might  involve  providing  contextual 
information  by  briefly  dociunenting  or 
describing  the  application  process 
facing  TANF  applicants  in  the  county  or 
State  studied  (or  the  case  closure 
procedures,  if  appropriate).  This  might 
include  the  role  of  the  TANF  agency  in 
ensiuing  that  applicants  for  cash 
assistance  are  enrolled  into  the 
Medicaid,  Food  Stamps,  and  Child 
Support  Enforcement  programs,  where 
appropriate.  The  richness  of  the  data  the 
Grantee  is  able  to  provide  will  be  an 
important  criterion  under  which 
proposals  are  evaluated. 

Studies  of  applicants,  entrants,  and 
leavers  will  benefit  from  tracking 
individuals  and  families  over  time.  To 


this  end,  applicants  may  submit 
proposals  for  studies  lasting  up  to 
seventeen  months  from  the  date  the 
grant  is  awarded.  While  ASPE  will 
obligate  funds  for  studies  as  lengthy  as 
seventeen  months,  proposals  that  allot 
this  maximum  time  period  will  receive 
no  preference  over  shorter  studies, 
including  those  that  last  the 
conventional  twelve  months.  If 
additional  funding  becomes  available  in 
fiscal  year  2000,  some  projects  may  be 
considered  for  second  year  funding, 
allowing  for  an  even  longer  time  frame. 

ASPE  understands  that  there  is  a  great 
degree  of  variation  in  State  programs, 
and  in  the  amoimt  and  scope  of  data 
available  to  states.  Grantees  also  will 
vary  in  their  identification  of  a  study 
population  and  in  the  types  of  subgroup 
analyses  that  can  be  conducted. 
Subgroup  analyses  contrasting  different 
types  of  diverted  cases  (e.g.,  participants 
in  formal  diversion  programs, 
nonparticipating  el^ble  individuals 
and  families,  and  those  that  are  non- 
financially  ineligible),  different  types  of 
closed  cases  (e.g.,  because  of  earnings, 
sanctions,  time  limits),  and  special 
populations  (e.g.,  the  disabled, 
substance  abusers)  are  of  interest.  ASPE 
also  has  a  strong  interest  in  studying 
urban  and  rural  subgroups. 
Comparisons  across  other  demographic 
characteristics,  including  race  and  age 
and  number  of  children,  would  also  be 
helpful. 

Topical  areas  that  applicants  may 
wish  to  address,  with  examples  of 
potential  policy  questions,  are  listed 
below,  grouped  in  three  general 
categories  for  ease  of  presentation. 
Given  the  diversity  of  expected 
proposals,  it  is  highly  unlikely  that 
every  applicant  would  be  able  to 
address  all  of  the  issues  and  poUcy 
questions.  Further,  while  the  list 
represents  the  topics  that  are  most 
important  to  ASPE  researchers  and 
policymakers,  the  suggested  questions 
are  in  no  way  meant  to  be  exhaustive. 
However,  we  would  expect  that 
applicants  for  funding  will  cover  each  of 
these  three  broad  areas  in  their 
applications.  If  prospective  appficants 
have  additional  questions  which  they 
feel  are  relevant  within  the  context  of 
welfare  reform,  they  are  encouraged  to 
raise  them  in  their  proposal.  Please  note 
that  though  many  of  the  questions  fociis 
on  TANF  applicants  and  potential 
applicants,  they  may  be  suggestive  of 
similar  issues  that  could  be  investigated 
in  studies  that  focus  on  TANF  entrants 
or  individuals  and  families  that  leave 
the  TANF  program.  Again,  richness  of 
data  is  strongly  encouraged  and  will  be 
an  important  criterion  imder  which 
proposals  are  evaluated. 


1.  Employment  and  Economic  Well- 
being 

•  Employment  and  earnings:  What  is 
the  employment  status  of  individuals  at 
time  of  appUcation  for  welfare?  At  time 
of  case  closure?  Six  to  twelve  months 
later?  What  types  of  jobs  are  held?  What 
level  of  wages  do  they  receive  and  how 
much  do  they  receive  in  total  earnings? 
What  sort  of  work  schedules  do  they 
have?  What,  if  any,  employer-provided 
fringe  benefits  and  training  are  available 
to  them,  including  health  insurance? 
What  fringe  benefits  do  they  and  their 
family  members  actually  receive?  If 
applicants/entrants/leavers  are  not 
employed,  why  not?  What  was  the  cause 
of  Uie  most  recent  job  loss?  How  long 
between  job  loss  and  appUcation  for 
welfare? 

•  Household  income:  What  is  total 
household  income?  Does  this  income 
fall  below  the  poverty  threshold?  Are 
there  earnings  or  other  income  from 
other  members  of  the  applicant's 
household?  What  are  the  sources  of  this 
income?  Do  they  include  disability 
payments?  What  financial  sypport  do 
they  receive  bom  extended  family 
members  or  friends  that  live  outside  of 
the  household? 

•  Child  support:  Do  famifies  have 
child  support  orders?  Do  they  receive 
regular  child  support  payments?  If  so, 
what  proportion  of  family  income  does 
child  support  income  represent?  Is  there 
evidence  that  the  non-custodial  parent 
provides  some  financial  support, 
including  in-kind  goods  and  services, 
even  if  there  is  no  "formal"  child 
support? 

•  Barriers  to  self-sufficiency:  Do 
applicants  appear  to  face  any  barriers  to 
employment,  including  disability, 
illiteracy,  limited  English  proficiency, 
domestic  violence,  mental  illness,  or 
substance  abuse?  Are  barriers  to 
employment  identified  at  time  of 
application  and  do  they  influence  the 
applicants'  placement  or  abiUty  to 
participate  in  an  up-frtint  job  search  or 
other  component  to  a  work-based 
approach  to  welfare  (see  also  Child  care 
section  below)? 

2.  Participation  in  Government 
Programs 

•  TANF:  What  types  of  families  are 
placed  in  formal  diversion  programs 
and  for  what  reason?  What  types  of 
families  are  eligible  but  do  not  enroll? 
What  families  are  enrolled?  Are  there 
differences  in  the  experiences  of  single 
and  two-parent  families?  What  are 
patterns  of  prior  receipt  for  TANF 
applicants?  For  individuals  leaving 
TANF,  what  are  the  reasons  for  closiu« 
(as  identified  in  case  records  and 
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reported  by  recipient)?  How  many 
families  retiim  to  welfare,  when,  and 
why?  For  individuals  entering  TANF, 
what  is  their  experience  while  receiving 
cash  assistance?  What  services  are  they 
receiving,  and  how  has  their 
participation  in  the  TANF  program 
affected  their  ability  to  become  self- 
sufficient? 

•  Medicaid  and  other  health 
ins\irance:  Are  individuals  and/or  their 
children  enrolled  in  Medicaid?  To  what 
extent  are  individuals  aware  of  the 
eligibility  guidelines  and  application 
procedures  for  Medicaid  for  themselves 
and/or  their  children?  What  information 
or  guidance  have  they  received  from  the 
State  or  local  TANF  or  Medicaid 
agency?  From  other  agencies  or  from 
health  providers?  Are  applications  for 
Medicaid  routinely  accepted  and 
processed,  even  as  applicants  cooperate 
with  work-search  requirements  to 
become  eligible  for  TANF?  Do  adults 
and  children  in  families  have  access  to 
other  health  insurance,  and  if  so,  from 
what  source?  Are  premiimis  or  co- 
pajnnents  required?  Are  respondents 
aware  of  tl^eir  children's  potential 
eligibility  for  health  coverage  imder  the 
Children's  Health  Insiu'ance  Plan 
(CHIP)?  Are  those  that  are  working 
awaie  of  how  to  qualify  for  potential 
Transitional  Medicaid  benefits? 

•  Food  Stamps:  Do  some  or  all  family 
members  participate  in  the  Food  Stamp 
program?  To  what  extent  are  individuals 
aware  of  their  potential  eligibility  for 
Food  Stamps  and  of  the  application 
procedures?  What  information  or 
guidance  have  they  received  from  State 
or  local  agencies?  Are  Food  Stamp 
applications  processed,  even  as 
applicants  cooperate  with  work-search 
requirements  to  become  eligible  for 
TANF? 

•  Child  care:  What  child  care 
arrangements  are  being  used  by  families 
when  parents  are  working,  seeking 
work,  or  in  employment  and  training 
programs?  Does  the  family  make  any 
payments?  Does  the  government  or 
anyone  else  help  pay  for  the  child  care? 
To  what  extent  are  families  aware  of 
their  potential  eligibility  for  child  care 
subsidies  and/ or  transitional  child  care, 
and  of  the  application  procedures?  Did 
individuals  lose  any  work  because  of 
child  care  problems,  or  conversely,  lose 
child  care  due  to  work  requirements?  Do 
individuals  require  care  for  their 
children  during  non- traditional  hours, 
such  as  weekends  and  after-school? 

•  Child  Support  Enforcement:  Are  all 
fomilies,  including  those  that  are 
diverted  from  cash  assistance,  referred 
to  Child  Support  Enforcement  services? 
How  are  families  that  do  not  receive 
cash  assistance  treated  by  the  Child 


Support  Enforcement  agency,  as 
compared  with  TANF  families  (e.g., 
application  fees,  longer  processing 
period,  receipt  of  awards)?  Are  non- 
custodial parents  being  made  aware  of 
services  that  may  be  available  to  them? 

•  SSI  and  other  government 
programs:  Are  TANF  applicants  referred 
to  Supplemental  Security  Income  (SSI)? 
What  happens  to  applicants  dining  the 
waiting  period  between  referral  and 
determination  of  SSI  eligibility?  To 
what  extent  are  TANF  applicants 
referred  to  and/or  relying  on  other 
government  programs,  such  as 
Unemplojrment  Insurance,  housing 
subsic^es,  free  or  reduced  price  school 
meals,  WIC,  and  Head  Start?  Are 
applicants  also  referred  to  programs  run 
by  state  and  local  governments  or  not- 
for-profit  agencies? 

•  Attitudes:  What  are  the  attitudes  of 
applicants,  recipients,  and  former 
recipients  toward  the  TANF  application 
process,  applicant  job  search  and  other 
diversion  programs,  TANF,  work,  and 
their  current  situation? 

3.  Family  Well-being 

•  Food  insecurity:  Does  the  femily 
have  enough  food  to  eat?  Does  the 
fomily  run  out  of  money  to  buy  food? 
Were  any  family  members  forced  to  turn 
to  food  pantries  for  meals?  Did  any 
adults  in  the  family  skip  meals?  Did  any 
children? 

•  Health  insecurity:  What  is  the 
health  status  of  each  family  member?  Do 
they  have  diffioilties  accessing  health 
care?  Did  family  members  not  get  care 
or  postpone  getting  care  when  they 
needed  it  for  financial  reasons?  Has  the 
family  been  forced  to  access  emergency 
services,  and  if  so,  have  they  been  able 
to  obtain  the  needed  assistance? 

•  Housing  insecurity:  Have  femilies 
been  forced  to  double-up  or  move  in 
with  relatives?  Does  the  family  run  out 
of  money  to  pay  the  rent?  Have  they 
been  evicted  or  recently  experienced 
periods  of  homelessness?  Have  femilies 
stayed  in  homeless  shelters  for  any 
period  of  time? 

•  Family  support:  To  what  extent  do 
individuals  turn  to  extended  family 
members,  friends,  and  informal  resource 
networks  for  support  (including,  but  not 
limited  to,  the  financial  support 
discussed  in  the  section  relating  to 
economic  well-being)?  During  Ae 
application  process,  are  applicants 
encouraged  to  seek  the  support  of  family 
members  and  friends  as  a  potential 
alternative  to  welfare? 

•  Household  composition  and  child 
living  arrangements:  How  does 
household  composition  change  over 
time,  and  how  is  this  related  to  entry 
onto  and  exit  fitjm  welfare?  Are  there 


changes  in  marital  status?  Changes  in 
the  number  of  adults  living  in  the 
household?  Pregnancies  and  births?  Do 
any  children  enter  or  exit  from  foster 
care  programs?  Do  children  move  to  and 
from  care  between  parents,  or  by 
relatives  other  than  parents  (e.g., 
informal  arrangements,  formal  kinship 
care  programs,  child-only  TANF  cases)? 
How  often  have  families  moved? 

•  Child  well-being:  What  are  child 
health  status  and  access  to  health  care 
(see  also  Medicaid  section  above)?  How 
are  children  faring  in  school?  In  child 
care?  To  what  extent  are  there  signs  of 
positive  behaviors/activities  or  behavior 
problems?  What  is  the  incidence  of 
child  abuse  or  neglect  (see  also  Barriers 
to  self-sufficiency  section  above)?  Are 
there  signs  of  maternal  depression?  Is 
there  non-resident  parent  involvement 
with  the  child/children?  If  so,  what 
types  of  involvement  exist  (e.g.  amount 
of  contact,  participation  in  school, 
church,  or  other  community  events)? 

Grantee  Responsibilities 

1.  Prior  to  completion  of  the  final 
work  plan,  the  Grantee  shall  meet  with 
relevant  federal  personnel,  other 
Grantees,  and  invited  experts  in 
Washington,  D.C.,  to  discuss  the 
preliminary  methodology  and  design  of 
the  research  project.  As  part  of  this 
process,  the  Grantees  will  take  part  in  a 
joint  discussion  of  their  proposed  study 
designs  and  research  questions,  and 
receive  technical  assistance  from  ASPE 
staff.  This  will  allow  for  knowledge 
sharing  across  the  various  projects,  as 
well  as  encourage  peer-to-peer  contacts 
among  each  of  the  Grantees. 

2.  No  later  than  ninety  (90)  days  after 
the  date  of  award,  the  Grantee  shall 
submit  an  outline  of  progress  to  date,  if 
any,  and  a  final  work  plan  that  is  based 
on  and  updates  the  work  plan  submitted 
in  the  original  application. 

3.  A  second  meeting  may  be  planned 
later  in  the  grant  period  in  Washington, 
D.C.,  to  discuss  preliminary  findings 
and  the  format  for  the  final  report  (for 
Grantees  outside  the  Washington,  D.C. 
area,  this  may  take  place  by  telephone). 

4.  After  completing  the  analysis,  the 
Grantee  shall  prepare  a  final  report 
describing  the  results  of  the  study, 
including  the  procedures  and 
methodology  used  to  conduct  the 
analysis,  the  research  questions 
answered,  the  knowledge  and 
information  gained  from  the  project,  and 
any  barriers  encountered  in  completing 
the  project.  A  draft  of  this  report  shall 
be  delivered  to  the  Federal  Project 
Officer  no  later  than  thirty  (30)  days 
before  the  completion  of  the  project. 
After  receiving  comments  on  the  draft 
report  frcm  the  Federal  Project  Officer, 
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the  Ckantee  shall  deliver  at  least  three 
(3)  copies  of  a  final  report  to  the  Grants 
Officer  before  the  completion  of  the 
project  One  of  these  copies  must  be 
unbound,  suitable  for  photocopjring;  if 
only  one  is  the  original  (has  the  original 
signature,  is  attached  to  a  cover  letter, 
etc.),  it  should  not  be  this  copy. 

5.  To  encourage  wider  analysis,  the 
Grantee  shall  make  all  data  available  to 
the  research  community.  ASPE  prefers 
that  this  result  in  a  pubUc-use  data  file. 
In  preparing  the  public-use  data  file, 
data  shall  be  edited  as  appropriate  to 
ensure  confidentiality  of  individuals.  If 
the  applicant  feels  that  provision  of  a 
pubUc-use  data  file  is  impossible,  the 
application  should  explain  why  and 
shoidd  fully  articulate  how  the 
appUcant  will  make  the  data  available  to 
qualified  researchers  and  to  ASPE.  In 
either  case,  the  plan  for  data 
dissemination  will  be  evaluated  and 
scored  during  the  evaluation  of 
proposals. 

ASPE  Responsibilities 

1.  ASPE  shall  convene  one  to  two 
meetings  of  Grantees,  federal  personnel, 
and  relevant  experts  in  the  areas  the 
Grantees  choose  to  address.  The  first 
meeting  will  allow  for  technical 
assistance  and  peer-to-peer  contacts 
before  final  research  design  decisions 
have  been  made,  and  will  assure  that 
data  constructs  meet  some  standard  of 
vahdity.  A  second  meeting  may  be  held 
approximately  eight  to  ten  months  into 
the  grant  period  to  allow  Grantees  to 
meet,  discuss  and  assess  their  progress 
to  date,  and  receive  assistance  widi  any 
problems  that  have  arisen. 

2.  ASPE  shall  provide  consultation 
and  technical  assistance  in  the  planning 
and  operation  of  grant  activities. 

3.  ASPE  shall  assist  in  information 
exchange  and  the  dissemination  of 
reports  to  appropriate  Federal,  State, 
and  local  entities. 

Part  nL  Application  Preparation  and 
Evaluation  Criteria 

This  section  contains  information  on 
the  preparation  of  applications  for 
submission  imder  this  aimoimcement, 
the  forms  necessary  for  submission,  and 
the  evaluation  criteria  under  which  the 
appUcations  will  be  reviewed.  Potential 
grant  applicants  should  read  this  section 
carefully  in  conjunction  with  the 
information  provided  above.  The 
appUcation  must  contain  the  required 
Federal  forms,  tide  page,  table  of 
contents,  and  sections  Usted  below.  All 
pages  of  the  narrative  should  be 
niunbered. 

The  appUcation  should  include  the 
following  elements: 


1.  Abstract:  A  one  page  summary  of 
the  proposed  project. 

2.  G<xds  ana  objective  of  the  project: 
An  overview  that  describes  (1)  the 
project;  (2)  the  specific  research 
questions  to  be  investigated;  (3) 
proposed  accomplishments;  and  (4) 
knowledge  and  information  to  be  gained 
from  the  project  by  the  applicant,  the 
government,  and  die  research 
community.  If  the  proposal  builds  on 
any  current  project,  the  appUcation 
shoiUd  describe  how  funding  under  this 
annoimcement  wiU  enhance,  not 
substitute  for,  current  State  or  local 
efforts.  AppUcations  from  States  and 
counties  that  received  funding  from 
ASPE  imder  the  FY  1998  wel&re 
outcomes  grants  are  not  precluded  from 
submitting  proposals  imder  this 
announcement,  provided  they  are 
proposing  a  new  line  of  research,  and 
not  simply  a  continuation  or  extension 
of  their  current  project.  However,  such 
proposals  will  be  graded  only  on  the 
Evaluation  Criteria  Usted  below  and  wiU 
receive  no  preferential  treatment  during 
the  award  process. 

3.  Methodology  and  Design:  Provide  a 
description  and  justification  of  how  the 
proposed  research  project  wiU  be 
implemented,  including  methodologies, 
chosen  approach,  definition  of  study 
populations,  data  sources,  and  a 
research  plan  consistent  with  a 
descriptive,  tabular  analysis.  The 
proposed  research  plan  should: 

(a)  describe  in  detail  how  the 
applicant  plans  to  define  the  study 
population,  which  should  include  one 
or  more  of  the  foUowing:  appUcants  and 
potential  appUcants  to  the  TANF 
program  (with  an  emphasis  on  those 
diverted  from  receiving  cash  assistance), 
individuals  and  famiUes  entering  the 
TANF  caseload,  and  individuals  and 
families  who  leave  TANF.  AppUcations 
that  propose  studies  of  TANF  appUcants 
should  include  a  description  of  the 
TANF  appUcation  process  in  the  State 
or  large  county  to  be  sampled.  This  wiU 
assist  reviewers  in  understanding  when 
and  how  the  sample  population  wiU  be 
chosen. 

(b)  identify  how  the  proposed  data 
sets  and  variables  wiU  be  used  by  the 
Grantee  to  answer  each  of  the  research 
questions  described  in  the  proposal. 

(c)  identify  important  issues  for  which 
data  currently  are  not  available,  and 
strategies  for  dealing  with  this  lack  of 
data  when  it  pertains  to  the  research 
questions  in  the  proposal. 

(d)  describe  in  detail  the  methodology 
the  appUcant  wiU  use  to  extract  samples 
of  TANF  appUcants  and  potential 
appUcants,  individuals  and  famiUes 
entering  the  TANF  caseload,  and 
recipients  who  leave  TANF.  Grant 


applicants  are  encouraged  to  use  a  fuU 
population  sample,  but  at  a  minimum, 
a  successful  appUcant  wiU  use  a 
scientificaUy  acceptable  probabiUty 
sampling  method  in  which  every 
sampling  unit  in  the  population  has  a 
known,  non-zero  chance  to  be  included 
in  the  sample  and  a  sample  size  large 
enough  to  make  statistically  reUable 
comparisons  between  planned 
sub^ups.  If,  however,  the  grant 
applicant  proposes  to  sample  appUcants 
and  potential  appUcants  that  Uve  in 
certain  geographic  regions  or  are  subject 
to  a  particular  set  of  mversion  programs, 
they  may  propose  a  sampling  plan  that 
covers  only  those  regions  in  question. 

(e)  if  administrative  data-linking  is 
planned,  describe  the  criteria  for  the 
selection  of  existing  data  sets,  as  weU  as 
the  methods  used  to  clean,  standardize 
and  link  the  case-level  data  from  the 
di^rent  sources.  AppUcants  should 
discuss  thoroughly  how  they  intend  to 
match  case  records  from  different  data 
sources,  and  the  internal  validity  checks 
that  will  be  used  to  ensure  the  accuracy 
of  the  matches.  The  architecture  for  the 
resulting  data  set  should  also  be 
discussed  in  detail. 

(f)  if  survey  data  collection  is 
planned,  identify  and  describe  the 
methodology  used  to  gather  survey  data. 
In  particular,  identify  the  sampling 
plan,  the  survey  mode  (e.g.,  telephone, 
in-person,  mail),  and  the  steps  that  wiU 
be  taken  to  address  any  biases  inherent 
in  each.  These  should  include  steps 
planned  to  ensure  a  high  response  rate, 
such  as  a  mixed  mode  design,  multiple 
attempts  to  contact  sample  members,  or 
incentive  payments  to  respondents,  and 
steps  taken  to  analyze  differences 
between  respondents  and  non- 
respondents,  such  as  comparisons 
through  Unked  administrative  data. 
Because  of  the  importance  of  a  high 
response  rate  in  ensuring  reUability, 
these  procedures  wiU  be  an  important 
part  of  the  evaluation  of  proposals.  In 
addition,  grant  applicants  are 
encouraged,  but  not  required,  to  include 
a  draft  of  their  proposed  survey 
instrument  as  a  supplement  to  their 
appUcation. 

Qg)  if  qualitative  research  such  as 
focus  groups  or  a  qualitative  description 
of  the  TANF  appUcation,  enrollment, 
and  closure  policies  and  procedures  are 
planned,  the  application  should  include 
a  complete  plan  for  data  coUection 
procedures  and  analysis.  This  plan 
should  include  an  approach  for 
reviewing  written  documents, 
identification  of  key  informants,  the 
composition  of  any  proposed  focus 
grouos,  planned  discussion  topics,  a 
plan  for  summarizing  and  organizing 
the  results,  and  the  value  that  this  part 
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of  the  project  will  add  to  the  final 
report.  The  application  should 
demonstrate  a  familiarity  with  the 
difficuhies  and  potential  biases  of 
qualitative  research,  and  include  plans 
to  avoid  or  resolve  them. 

(h)  identify  the  methodology  the 
Grantee  will  use  to  analyze  the  data  and 
organize  the  final  report.  Complex  data 
analysis  is  neither  expected  nor 
preferred.  Simple  tabular  analysis  and 
descriptive  statistics  are  appropriate. 
The  description  should  include 
subgroup  analyses  planned,  report 
organization  and  proposed  tabulations, 
including  table  shells  illustrating  how 
the  results  will  be  presented.  The 
application  should  explain  how 
difiPerent  data  sources  (e.g.,  data  from 
administrative  sources,  survey  data 
collection,  other  research]  will  be 
synthesized  to  enhance  the  proposed 
analyses. 

To  the  extent  that  the  analysis  uses 
data  on  individuals  from  multiple, 
separate  sources,  such  as  administrative 
databases  from  several  State  agencies, 
the  proposal  should  discuss  measures 
taken  to  maintain  confidentiality,  as 
well  as  demonstrate  that  the  Grantee  has 
obtained  authorized  access  to  those  data 
sources.  The  preferred  form  of  proof  is 
a  signed  interagency  agreement  with 
each  of  the  relevant  agencies/ 
departments.  Though  not  preferable, 
letters  of  support  from  the  appropriate 
agencies  are  acceptable,  provided  that 
the  letter  clearly  states  that  the 
proposing  agency  has  the  authorization 
to  access  and  link  all  necessary  data. 
Grant  applicants  must  assure  diat  the 
collected  data  will  only  be  used  for 
management  and  research  purposes,  and 
that  ail  identifying  information  will  be 
kept  completely  confidential,  and 
should  present  the  methods  that  will  be 
used  to  ensure  confidentiality  of  records 
and  information  once  data  are  made 
available  for  research  purposes. 

4.  Experience,  capacity, 
qualifications,  and  use  of  staff:  Briefly 
describe  the  grant  applicant's 
organizational  capabilities  and 
experience  in  conducting  pertinent 
research  projects.  If  the  proposal 
involves  linking  administrative 
databases  from  multiple  programs,  the 
proposal  should  detail  the  applicant's 
experience  in  conducting  projects  using 
linked  administrative  program  data  or 
identify  key  subcontractors  with  such 
experience.  If  the  proposal  involves 
survey  work,  the  proposal  should 
describe  the  appficant's  experience  in 
conducting  relevant  surveys  or  identify 
key  subcontractors  with  such 
experience.  Similarly,  if  the  proposal 
involves  quahtative  data  collection  or 
analysis,  the  experience  of  the  appUcant 


or  key  subcontractors  with  this  type  of 
research  and  with  these  popiilations 
must  be  described  in  detail. 

If  the  grant  applicant  plans  to  contract 
for  any  of  the  work  (e.g.,  data-linking, 
survey  design  or  administration, 
qualitative  emalysis),  and  the  contractors 
have  not  been  retained,  the  applicant 
should  describe  the  process  by  which 
they  will  be  selected.  Identify  the  key 
staff  who  are  expected  to  carry  out  the 
project  and  provide  a  resume  or 
ciuriculimi  vitae  for  each  person. 
Provide  a  discussion  of  how  key  staff 
will  contribute  to  the  success  of  the 
project,  including  the  percentage  of  each 
staff  member's  time  that  will  be  devoted 
to  the  project.  Finally,  applicants  should 
demonstrate  access  to  computer 
hardware  and  software  for  storing  and 
analyzing  the  data  necessary  to 
complete  this  project. 

5.  Work  plan:  A  work  plan  should  be 
included  which  lists  the  start  and  end 
dates  of  the  project,  a  time  line  which 
indicates  the  sequence  of  tasks 
necessary  for  the  completion  of  the 
project,  and  the  responsibilities  of  each 
of  the  key  staff.  The  plan  should 
identify  the  time  commitments  of  key 
staff  members  in  both  absolute  and 
percentage  terms,  including  other 
projects  and  teaching  or  managerial 
responsibilities.  Due  to  the  complicated 
natiire  of  the  study  of  applicants  and 
potential  applicants  for  welfare,  work 
plans  with  time  lines  of  twelve  to 
seventeen  months  will  be  accepted. 

The  work  plan  also  should  include 
plans  for  dissemination  of  the  results  of 
the  study  (e.g.,  articles  in  journals, 
presentations  to  State  legislatures  or  at 
conferences).  As  noted  above,  ASPE 
prefers  that  the  data  be  edited  as 
appropriate  for  confidentiality  and 
issued  as  a  public-use  data  file.  The 
work  plan  should  detail  how  resulting 
data  and  emalysis  will  be  made  available 
to  qualified  researchers  and  to  ASPE.  If 
the  grant  applicant  believes  that 
provision  of  a  public-use  file  would  be 
impossible,  the  application  should 
explain  why  and  should  fully  articulate 
how  the  applicant  will  make  the  data 
available  to  qualified  researchers  and  to 
ASPE. 

6.  Budget:  Grant  applicants  must 
submit  a  request  for  federal  funds  using 
Standard  Form  4  24 A  and  include  a 
detailed  breakdown  of  all  Federal  line 
items.  A  narrative  explanation  of  the 
budget  should  be  included  that  states 
clearly  how  the  funds  associated  with 
this  announcement  will  be  used  and 
describes  the  extent  to  which  funds  will 
be  used  for  purposes  that  would  not 
otherwise  be  incorporated  within  the 
project.  The  applicant  should  also 
document  the  level  of  funding  from 


other  sources  and  describe  how  these 
funds  vrill  be  expended. 

As  noted  above,  all  applicants  must 
budget  for  two  trips  to  the  Washington, 
D.C.,  area,  for  at  least  two  members  of 
the  research  team.  At  the  first  meeting, 
Grantees  will  have  the  opportvmity  to 
meet,  discuss  their  projects,  and  receive 
feedback  from  both  the  other  Grantees 
and  from  ASPE  staff  and  invited 
experts.  The  second  meeting  will  be 
approximately  eight  to  ten  months  into 
the  grant  period,  and  vdll  provide 
Grantees  with  the  ability  to  meet  and 
discuss  their  progress  to  date,  and  assess 
and  receive  technical  assistance  with 
any  problems  that  have  arisen. 

Review  Process  and  Fimding 
Information 

Applications  vtrill  initially  be  screened 
for  compliance  with  the  timeliness  and 
completeness  requirements.  Three  (3) 
copies  of  each  application  are  required. 
One  of  these  copies  must  be  in  an 
unbound  format,  suitable  for  cop3ang.  If 
only  one  of  the  copies  is  the  original 
(i.e.,  carries  the  original  signatiu«  and  is 
accompanied  by  a  cover  letter)  it  should 
not  be  this  copy.  Applicants  are 
encouraged  to  send  an  additional  two 
(2)  copies  to  ease  processing,  but  the 
application  will  not  be  penalized  if 
these  extra  copies  are  not  included.  The 
grant  applicant's  Standard  Form  424 
must  be  signed  by  a  representative  of 
the  appUcant  who  is  authorized  to  act  ' 
with  full  authority  on  behalf  of  the 
applicant. 

A  Federal  review  panel  will  review 
and  score  all  applications  submitted  by 
the  deadline  date  that  meet  the 
screening  criteria  (all  information  and 
documents  as  required  by  this 
annoimcement).  The  panel  will  use  the 
evaluation  criteria  listed  below  to  score 
each  application.  The  panel  results  will 
be  the  primary  element  used  by  the 
ASPE  when  making  funding  decisions. 
The  Department  reserves  the  option  to 
discuss  applications  with  other  Federal 
or  State  staff,  specialists,  experts  and  the 
general  public.  Comments  from  these 
sources,  along  with  those  of  the 
reviewers,  will  be  kept  from 
inappropriate  disclosure  and  may  be 
considered  in  making  an  award 
decision. 

As  a  result  of  this  competition, 
between  four  and  six  grants  of  $200,000 
to  $250,000  each  are  expected  to  be 
made  from  funds  appropriated  for  fiscal 
year  1999.  Additional  awards  may  be 
made  depending  on  the  policy  relevance 
of  proposals  received  and  the  available 
funding,  including  funds  that  may 
become  available  in  fiscal  years  1999  or 
2000. 
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Reports 

As  noted  in  the  Grantee 
Responsibilities,  two  substantive  reports 
are  required  imder  the  grant:  a  final 
work  plan  (due  no  later  than  ninety  (90) 
days  after  the  date  of  award),  and  a  final 
report  containing  all  results  and 
analysis  (draft  version  due  no  later  than 
thirty  (30)  days  before  the  end  of  the 
project  and  final  version  due  at  the 
conclusion  of  the  project). 

In  addition.  Grantees  shall  provide 
concise  quarterly  progress  reports.  The 
specific  format  and  content  for  these 
reports  will  be  provided  by  the  Federal 
Project  Ofiicer. 

State  Single  Point  of  Contact  (E.O.  No. 
12372) 

DHHS  has  determined  that  this 
program  is  not  subject  to  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs." 
Applicants  are  not  required  to  seek 
intergovernmental  review  of  their 
applications  within  the  constraints  of 
E.O. 12372. 

Deadline  for  Submission  of  Applications 

The  closing  date  for  submission  of 
applications  under  this  announcement 
is  May  17, 1999.  Hand-delivered 
applications  will  be  accepted  Monday 
through  Friday,  excluding  Federal 
hoUdays,  during  the  working  hours  of 
9:00  a.m.  to  4:30  p.m.  in  the  lobby  of  the 
Hubert  H.  Humphrey  building,  located 
at  200  Independence  Avenue,  SW  in 
Washington,  D.C.  When  hand-delivering 
an  application,  call  (202)  690-8794  from 
the  lobby  for  pick  up.  A  staff  person  will 
be  available  to  receive  applications. 

An  apphcation  will  be  considered  as 
having  met  the  deadline  if  it  is  either 
received  at,  or  hand-delivered  to,  the 
mailing  address  on  or  before  May  17, 
1999,  or  postmarked  before  midnight 
three  days  prior  to  May  17, 1999  and 
received  in  time  to  be  considered  during 
the  competitive  review  process  (within 
two  weeks  of  the  deadline). 

When  mailing  applications, 
applicants  are  strongly  advised  to  obtain 
a  legibly  dated  receipt  from  the  U.S. 
Postal  Service  or  fit)m  a  commercial 
carrier  (such  as  UPS,  Federal  Express, 
etc.)  as  proof  of  mailing  by  the  deadline 
date.  If  there  is  a  question  as  to  when 
an  application  was  mailed,  appficants 
will  be  asked  to  provide  proof  of 
mailing  by  the  deadline  date.  If  proof 
cannot  be  provided,  the  application  will 
not  be  considered  for  fundhig.  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing.  Applications 
wbdch  do  not  meet  the  deadline  will  be 
considered  late  applications  and  will 
not  be  considered  or  reviewed  in  the 


current  competition.  DHHS  will  send  a 
letter  to  this  effect  to  each  late 
appUcant. 

DHHS  reserves  the  right  to  extend  the 
deadline  for  all  proposals  due  to:  (1) 
Natural  disasters,  such  as  floods, 
hurricanes,  or  earthqiiakes;  (2)  a 
widespread  disruption  of  the  mail;  or, 
(3)  if  DHHS  determines  a  deadline 
extension  to  be  in  the  best  interest  of  the 
Federal  government.  The  Department 
will  not  waive  or  extend  the  deadline 
for  any  applicant  imless  the  deadline  is 
waived  or  extended  for  all  applicants. 

Application  forms 

Application  instructions  and  forms 
should  be  requested  from  and  submitted 
to:  Adrienne  Little,  Grants  Officer, 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation,  Department  of 
Health  and  Human  Services,  Room 
405F,  Hubert  H.  Humphrey  Building, 
200  Independence  Avenue,  SW, 
Washington,  DC  20201.  Telephone: 
(202)  690-8794.  Requests  for  forms  and 
questions  (administrative  and  technical) 
will  be  accepted  and  responded  to  up  to 
ten  (10)  working  days  prior  to  closing 
date  of  receipt  of  applications. 

Copies  of  this  program  annoimcement 
and  many  of  the  required  forms  may 
also  be  obtained  electronically  at  the 
ASPE  Worid  Wide  Web  Page:  http:// 
aspe.hhs.gov.  You  may  fax  your  request 
to  the  attention  of  the  Grants  Officer  at 
(202)  690-6518.  Grant  applications  may 
not  be  faxed  or  submitted  electronically. 

The  printed  Federal  Register  notice  is 
the  only  official  program 
annoimcement.  Although  reasonable 
efforts  are  taken  to  assure  that  the  files 
on  the  ASPE  World  Wide  Web  Page 
containing  electronic  copies  of  this 
program  announcement  are  accurate 
and  complete,  they  are  provided  for 
information  only.  The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  downloaded  and/or  printed  from 
any  other  soiirce  is  accurate  and 
complete. 

Also  see  section  entitled 
"Components  of  a  Complete 
Application."  All  of  these  documents 
must  accompany  the  application 
package. 

Length  of  apphcation 

In  no  case  shall  an  application  for  the 
ASPE  grant  (excluding  Uie  resumes, 
appendices  and  other  appropriate 
attachments)  be  longer  than  thirty  (30) 
single-spaced  pages.  Applications 
should  not  be  unduly  elaborate,  but 
should  fully  communicate  the 
apphcant's  proposal  to  the  reviewers. 


Selection  process  and  evaluation 
criteria 

Selection  of  successful  applicants  will 
be  based  on  the  technical  and  financial 
criteria  described  in  this  announcement. 
Reviewers  will  determine  the  strengths 
and  weaknesses  of  each  application  in 
terms  of  the  evaluation  criteria  listed 
below,  provide  comments,  and  assign 
niunerical  scores.  The  review  panel  will 
prepare  a  summary  of  all  applicant 
scores,  strengths  and  weaknesses,  and 
recommendations  and  submit  it  to  the 
ASPE  for  final  decisions  on  the  award. 

The  point  value  following  each 
criterion  heading  indicates  the 
maximum  nimierical  weight  that  each 
section  will  be  given  in  the  review 
process.  An  imacceptable  rating  on  any 
individual  criterion  may  render  the 
application  imacceptable.  Consequently, 
grant  applicants  should  take  care  to 
ensure  that  all  criteria  are  fully 
addressed  in  the  appUcations. 
Applicants  are  reminded  that  preference 
will  be  given  to  those  proposals  that 
include  a  study  of  TANF  applicants 
and/or  potential  TANF  applicants. 
Grant  applications  will  be  reviewed  as 
follows: 

1.  Goals,  Objectives,  and  Potential 
Usefulness  of  the  Analyses  (25  points). 
The  potential  usefulness  of  the 
objectives  and  how  the  anticipated 
results  of  the  proposed  project  will 
advance  policy  knowledge  and 
development.  If  the  proposed  project 
builds  on  previous  work,  the 
application  should  explain  how. 
Applications  will  be  judged  on  the 
quaUty  and  poUcy  relevance  of  the 
proposed  research  questions,  study 
populations,  and  analyses  (including 
subgroup  analyses). 

2.  Quality  and  Soundness  of 
Methodology  and  Design  (30  points). 
The  appropriateness,  soundness,  and 
cost-effectiveness  of  the  methodology, 
including  the  research  design,  selection 
of  existing  data  sets,  data  gathering 
procedures,  statistical  techniques,  and 
analytical  strategies.  Richness  of  policy- 
relevant  data  will  be  an  important 
scoring  factor  in  this  criterion. 

U  analysis  of  linked  administrative 
data  is  planned,  a  critical  scoring 
element  will  be  the  proposal's 
discussion  of  the  methods  used  to  clean, 
standardize,  and  link  the  individual- 
level  or  case-level  data  from  different 
sources,  including  any  proposed  links 
between  administrative  data  and 
surveys.  Applicants  should  thoroughly 
discuss  how  they  intend  to  match  case 
records  from  different  data  sources, 
what  internal  validity  checks  will 
ensure  the  accuracy  of  the  matches,  and 
the  architecture  for  the  resulting  data 
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set.  Other  design  considerations  include 
whether  the  applicant  has  already 
obtained  authorization  to  obtain  and  use 
the  data  to  be  linked  from  State  or  local 
agencies,  and  how  confidentiality  of  the 
records  and  information  will  be 
ensured.  If  applicants  are  unable  to 
ensiu'e  the  privacy  and  confidentiality 
of  information  included  in  the  project, 
then  it  is  highly  unlikely  that  they  will 
receive  funding. 

If  surveys  are  planned,  reviewers  will 
also  evaluate  the  methodology  proposed 
to  gather  survey  data.  In  particular, 
reviewers  will  evaluate  the  sampling 
plan,  the  survey  mode  (e.g.,  telephone, 
in-person,  mail),  and  the  steps  that  will 
be  taken  to  address  any  biases  inherent 
in  each.  This  will  include  evaluating 
steps  planned  to  ensiu'e  a  high  response 
rate,  such  as  a  mixed  mode  design, 
multiple  attempts  to  contact  sample 
members,  or  respondent  payments,  and 
steps  planned  to  analyze  differences 
between  respondents  and  non- 
respondents,  such  as  comparisons  of 
linked  administrative  data.  Because  of 
the  importance  of  a  high  response  rate 
in  ensuring  reliability,  these  procedures 
will  be  an  important  part  of  the 
evaluation  of  proposals  containing 
siuveys. 

If  qualitative  research  such  as  focus 
groups  or  a  qualitative  description  of  the 
TANF  application,  enrollment  and 
closure  policies  and  procedures  are 
planned,  reviewers  will  evaluate  the 
plan  for  data  collection  procediues  and 
analysis,  including  the  planned 
approach  for  reviewing  written 
documents,  identification  of  key 
informants,  the  composition  of  any 
proposed  focus  groups,  plaimed 
discussion  topics,  a  plan  for 
summarizing  and  organizing  the  results, 
and  the  value  that  this  part  of  the 
project  is  expected  to  add  to  the  final 
report.  The  extent  to  which  the 
application  demonstrates  a  familiarity 
with  the  difficulties  and  potential  biases 
of  this  approach,  and  plans  to  avoid  or 
resolve  diem,  will  also  be  a  scoring 
factor. 

Reviewers  also  will  evaluate  the 
proposed  data  analysis,  including  the 
proposed  tabulations  and  table  shells, 
the  planned  organization  of  the  final 
report,  and  the  proposal's  discussion  of 
how  different  data  soiut:es  (e.g.,  data 
from  administrative  sources,  survey  data 
collection,  other  research)  will  be 
synthesized  to  enhance  the  proposed 
analyses. 

3.  Qualifications  of  Personnel  and 
Organizational  Capability.  (20  points). 
The  qualifications  of  the  project 
personnel  for  conducting  the  proposed 
research  as  evidenced  by  professional 
training  and  experience,  and  the 


capacity  of  the  organization  to  provide 
the  infrastructiue  and  support  necessary 
for  the  project.  Reviewers  will  evaluate 
the  principal  investigator  and  staff  on 
research  experience  and  demonstrated 
research  skills. 

Proposals  that  involve  linking  of 
administrative  data  and  assembling  of 
large  databases  will  be  scored  on  the 
applicant's  or  subcontractor's 
experience  with  such  linking  efforts. 
Proposals  that  involve  survey  work  will 
be  evaluated  in  terms  of  the  applicant's 
or  subcontractor's  experience  in 
conducting  relevant  surveys,  including 
experience  in  seciuing  hi^  response 
rates  from  welfare  recipients  or  other 
low-income  populations.  Similarly,  if 
the  proposal  involves  qualitative  data 
collection  or  analysis,  it  will  be 
evaluated  in  terms  of  the  experience  of 
the  applicant  or  key  subcontractors  with 
this  type  of  research  and  with  these 
populations.  If  the  appUcant  plans  to 
contract  for  any  of  the  work  (e.g.,  data- 
linking,  siuvey  design  or 
administration,  qualitative  analysis), 
and  the  contractors  have  not  been 
retained,  reviewers  will  consider  the 
process  by  which  they  will  be  selected. 

Reviewers  may  consider  references  for 
work  completed  on  prior  research 
projects.  Principal  investigator  and  staff 
time  commitments  also  wiU  be  a  factor 
in  the  evaluation.  Reviewers  will  rate 
the  applicant's  pledge  and  ability  to 
work  in  collaboration  with  other 
scholars  or  organizations  in  search  of 
similar  goals.  Reviewers  also  will 
evaluate  the  applicant's  demonstrated 
capacity  to  work  with  a  range  of 
government  agencies. 

4.  Ability  of  the  Work  Plan  and 
Budget  to  Successfully  Achieve  the 
Project's  Objectives.  (20  points). 
Reviewers  will  examine  if  the  work  plan 
and  budget  are  reasonable  and  sufficient 
to  ensiu«  timely  implementation  and 
completion  of  the  study  and  whether 
the  application  demonstrates  an 
adequate  level  of  understanding  by  the 
applicant  of  the  practical  problems  of 
conducting  such  a  project.  Adherence  to 
the  work  plan  is  necessary  in  order  to 
produce  results  in  the  time  frame 
desired;  demonstration  of  an  applicant's 
ability  to  meet  the  schedule  will 
therefore  be  an  important  part  of  this 
criterion.  Reviewers  will  also  examine 
the  use  of  any  additional  funding  and 
the  role  that.funds  provided  under  this 
announcement  will  play  in  the  overall 
project. 

The  proposal  should  also  discuss  in 
detail  how  resulting  data  will  be  made 
available  to  qualified  researchers  and  to 
ASPE.  As  noted  above,  ASPE  prefers 
that  the  data  be  edited  as  appropriate  for 
confidentiality  and  issued  as  a  public- 


use  data  file.  If  the  applicant  believes 
that  provision  of  a  public-use  file  would 
be  impossible,  the  application  should 
explain  why  and  should  fully  articulate 
how  the  applicant  will  make  the  data 
available  to  qualified  researchers  and  to 
ASPE. 

5.  Ability  To  Sustain  Project  After 
Funding  (5  points).  One  of  the  ASPE's 
goals  is  to  help  States  and  large  coimties 
build  their  capacity  to  study  die 
outcomes  of  welfare  reform.  For  projects 
requiring  significant  follow-up  studies, 
especially  those  tracking  applicants, 
potential  applicants,  and  entrants,  grant 
applicants  should  identify  an  ability  to 
continue  their  studies  after  the  funding 
period  closes.  To  this  end,  reviewers 
will  consider  whether  the  proposal 
adequately  addresses  questions  such  as 
the  following:  What  will  happen  to  the 
linked  administrative  data  sets  after  the 
project  period  expires?  What  agency(ies) 
will  have  responsibility  for  and 
jurisdiction  over  linked  administrative 
data  sets  after  they  are  created?  Are 
there  any  sources  of  financial  and  staff 
support  for  maintaining  the  database? 
To  what  extent  could  the  administrative 
data  linkages  performed  on  the  cohort 
imder  study  be  duplicated  for  later 
cohorts?  To  what  extent  could 
additional  data  linkages  be  performed  to 
follow  the  initial  cohort  for  additional 
years? 

Disposition  of  Applications 

1.  Approval,  disapproval,  or  deferral. 
On  the  basis  of  the  review  of  the 
application,  the  Assistant  Secretary  will 
either  (a)  approve  the  application  as  a 
whole  or  in  part;  (b)  disapprove  the 
application;  or  (c)  defer  action  on  the 
application  for  such  reasons  as  lack  of 
funds  or  a  need  for  further  review. 

2.  Notification  of  disposition.  The 
Assistant  Secretary  for  Planning  and 
Evaluation  will  notify  the  applicants  of 
the  disposition  of  their  applications,  ff 
approved,  a  signed  notification  of  the 
award  will  be  sent  to  the  business  office 
named  in  the  ASPE  checklist. 

3.  The  Assistant  Secretary's 
Discretion.  Nothing  in  this 
announcement  should  be  construed  as 
to  obligate  the  Assistant  Secretary  for 
Planning  and  Evaluation  to  make  any 
awards  whatsoever.  Awards  and  the 
distribution  of  awards  among  the 
priority  areas  are  contingent  on  the 
needs  of  the  Department  at  any  point  in 
time  and  the  quality  of  the  applications 
that  are  received. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93-239. 

Components  of  a  Complete  Application 

A  complete  application  consists  of  the 
following  items  in  this  order: 
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1.  Application  for  Federal  Assistance 

(Standard  Form  424); 

2.  Budget  Information — ^Non- 

construction  Programs  (Standard 
Form  424A); 

3.  Assurances — ^Non-construction 

Programs  (Standard  From  424B); 

4.  Table  of  Contents: 

5.  Budget  Justification  for  Section  B 

Budget  Categories; 

6.  Proof  of  Non-profit  Status,  if 

appropriate; 

7.  Copy  of  the  applicant's  Approved 

Indirect  Cost  Rate  Agreement,  if 
necessary; 

8.  Project  Narrative  Statement, 

organized  in  five  sections, 
addressing  the  following  topics 
(limited  to  thirty  (30)  single-spaced 
pages): 

(a)  Abstract, 

(b)  Goals,  Objectives  and  Usefulness 
of  the  Project, 

(c)  Methodology  and  design, 

(d)  Background  of  the  Personnel  and 
Organizational  Capabilities  and 

(e)  Work  plan  (timetable); 

9.  Any  appendices  or  attacdunents; 

10.  Cotification  Regarding  Drug-Free 

Workplace; 

11.  Certification  Regarding  Debarment, 

Suspension,  or  other  Responsibility 
Matters; 

12.  Certification  and,  if  necessary, 

Disclosiu«  Regarding  Lobbying; 

13.  Supplement  to  Section  II — Key 

Personnel; 

14.  Application  for  Federal  Assistance 

Checklist. 

Dated:  March  26, 1999. 
Mai:garet  A.  Hamburg, 

Assistant  Secretary  for  Planning  and 

Evaluation. 

[FR  Doc.  99-8069  Filed  3-31-99;  8:45  am] 

BtUMG  CODE  4180-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

The  Office  of  Dieease  Prevention  and 
Health  Promotion,  Office  of  Public 
Health  and  Science,  la  Seeking  a 
Partnerahip  With  a  Not-for-Proflt 
Organization  To  Coordinate  Efforta  in 
the  Private  Sector  Related  to  the 
National  Conference  Launching 
Healthy  People  2010 

AGENCY:  Office  of  Public  Health  and 
Science,  Office  of  Disease  Prevention 
and  Health  Promotion,  DHHS. 
action:  Notice  of  partnership  initiative. 

SUHMARY:  Pursuant  to  Title  XVII  of  the 
Public  Health  Service  Act,  notice  is 
hereby  given  that  the  Office  of  Disease 


Prevention  and  Health  Promotion, 
Office  of  Public  Health  and  Science,  is 
seeking  a  partnership  with  a  not-for- 
profit  organization  to  coordinate  efforts 
in  the  private  sector  related  to  the 
national  conference  launching  Healthy 
People  2010.  Healthy  People  is  a 
national  initiative  that  sets  decade-long 
targets  for  health  improvement.  It  has 
beeoi  a  major  activity  in  ODPHP's 
mission  since  1979,  when  the  first 
Surgeon  General's  Report  on  Health 
Promotion  and  Disease  Prevention  was 
published.  Healthy  People  2000  has 
been  adopted  by  47  States  and  70 
percent  of  local  health  departments;  it  is 
used  as  a  model  by  other  countries. 
Healthy  People  2010  will  be  official 
introduced  through  a  national 
conference  in  January  2000.  The  goal  of 
this  partnership  is  to  stimulate  the 
engagement  of  private  sector 
organizations  in  the  conference  and 
eidist  their  support  for  specffic  events 
related  to  the  conference,  such  as 
satellite  and  Internet  broadcasts,  and  for 
scholarships  to  permitcommunity 
representatives  to  participate  in  the 
conference.  Not-for-profit  organizations 
with  missions  explicitly  related  to 
health  but  not  associated  with  any 
single  issue  or  activity  and  with 
experience  mobilizing  the  private  sector 
would  be  well  positioned  to  lead  this 
private-sector  ^ort  on  behalf  of  the 
Healthy  People  2010  conference. 
Note:  The  partnership  between  ODPHP  and 
the  outside  organization  will  be  formalized 
through  a  Memorandxmi  of  Agreement  that 
will  be  effective  from  the  date  of  signing  to 
March  31,  2000  and  will  not  involve  a  grant 
or  contract 

DATES:  Efiiective  date  to  receive 
consideration  is  the  close  of  btisiness 
April  30, 1999.  Requests  will  meet  the 
deadline  if  they  are  either  (1)  received 
on  or  before  the  deadline  date;  or  (2) 
postmarked  on  or  before  the  deadline 
date.  Private  metered  postmarks  will  not 
be  acceptable  as  proof  of  timely  mailing. 
Hand  delivered  requests  must  be 
received  by  5:00  pm  on  April  30, 1999. 
Requests  that  are  received  after  the 
deadline  date  will  be  retiuned  to  the 
sender. 

AOOfSSSES:  Department  of  Health  and 
Hiunan  Services,  Office  of  Disease 
Prevention  and  Health  Promotion,  200 
Independence  Avenue,  SW,  Suite  738G, 
Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Guidry,  Ph.D.,  Senior 
Prevention  Program  Advisor,  Office  of 
Disease  Prevention  and  Health 
FVomotion,  Hubert  H.  Hiunphrey 
Building,  Suite  738G,  200  Independence 
Avenue.  SW,  Washington,  DC  20201, 
202-401-7780.  The  electronic  mail 
address  is:  mguidrydosophs.dhhs.gov. 


Dated:  March  24, 1999. 
Mary  Jo  Deering, 

Acting  Director,  Office  of  Disease  Prevention 
and  Health  Promotion. 
[FR  Doc.  9»-7950  Filed  3-31-99;  8:45  am] 
HLUNQ  COOE  4ia»-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  VHal  and  Health 
Statlatica:  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Hiunan  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  SUtistics  (NCVHS),  Executive 
Subconmiittee. 

Times  and  Dates:  10:00  a.m.-5:30  pan., 
April  21, 1999. 

Place:  Conference  Room  405A,  Hubert  H. 
Humphrey  Building,  200  Independence  Ave. 
S.W.,  Washington,  B.C.  20201. 

Status:  Open. 

Purpose:  The  Executive  Subcommittee  of 
the  National  Committee  on  Vital  and  Health 
Statistic  (NCVHS)  is  scheduled  to  hold  a 
meeting  on  Wednesday,  April  21, 1999  in  the 
Hubert  H.  Humphrey  Building,  Washington, 
DC.  The  NCVHS  is  the  Department's 
statutory  federal  advisory  cotmnittee  on 
health  data,  privacy  and  health  information 
policy.  At  the  meeting,  the  Subcommittee 
plans  to  discuss  NCVHS  subcommittee  and 
v/otk  group  plans  for  1999,  review  the  stat\is 
of  committee  projects,  priorities  and 
initiatives,  and  plan  for  the  June  1999 
meeting  of  the  full  committee.  In  addition, 
the  Subcommittee  is  expected  to  review  and 
finalize  the  NCVHS  1998  Aimual  Report  to 
Congress  on  the  Implementation  of  the 
Administrative  Simplification  Provisions  of 
HIPAA,  as  well  as  the  report  to  the  Secretary 
on  NCVHS  activities  and  accomplishments 
during  1996-1998. 

All  topics  are  tentative  and  subject  to 
change.  Please  check  the  NCVHS  website  for 
a  detailed  agenda  prior  to  the  meeting. 

Contact  Person  for  More  Information: 
Substantive  information  as  well  as  a  roster  of 
committee  members  may  be  obtained  by 
visiting  the  NCVHS  website  (http:// 
aspe.os.dhhs.gov/ncvhs),  where  an  agenda 
wnll  be  posted  prior  to  the  meeting.  You  may 
also  contact  James  Scanlon,  NCVHS 
Executive  Staff  Director,  Ofiice  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation,  DHHS,  Room  440-D,  Htmiphrey 
Building,  200  Independence  Avenue  SW, 
Washington,  DC  20201,  telephone  (202)  690- 
7100,  or  Marjorie  S.  Greenberg,  Executive 
Secretary,  NCVHS,  NCHS,  CDC,  Room  1100, 
Presidential  Building,  6525  Belcrest  Road, 
Hyattsville,  Maryland  20782,  telephone  (301) 
436-4253. 

Note:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
pro«".edures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  individuals  without  a 


15768 


Federal  Register /Vol.  64,  No.  62 /Thursday,  April  1,  1999 /Notices 


government  identification  card  may  need  to 
have  the  guard  call  for  an  escort  to  the 
meeting  room. 

Date:  March  25, 1999. 
Junes  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
Program  Systems,  Office  of  the  Assistant 
Secretary  for  Plarming  and  Evaluation. 
[FR  Doc.  99-7949  Filed  3-31-99;  8:45  am] 

8IUJNQ  CODE  41S1-0«-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcement  99069] 

Program  to  Build  Environmental  Public 
Health  Capacity  WHthln  Tribal  Colleges 
and  Universities;  Notice  of  Availability 
of Funda 

A.  Purpoee 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  to  build  environmental  public 
health  capacity  within  Tribal  Colleges 
and  Universities  (TCU).  This  program 
addresses  the  "Healthy  People  2000" 
priority  areas  of  Educational  and 
Community-Based  Programs  and 
Environmental  Health.  The  ptupose  of 
the  program  is  to  undertake  capacity 
building  activities  that  will  assist  TCU 
programs,  and  TCU  graduates,  in 
addressing  hiunan  health  issues  related 
to  exposiues  to  hazardous  substances 
released  into  the  environment  which 
may  affect  American  Indian  and  Alaska 
Native  peoples.  This  five-year 
cooperative  agreement  program  is 
designed  to  assist  TCUs  in  the 
development  of  environmental  health 
curriculum  through  the  provisions  of 
technical  assistance  in  environmental 
health  science,  including  toxicology, 
assistance  with  materials  development, 
and  internships  in  environmental  health 
nursing,  education,  and  science.  The 
implementation  of  the  program  will 
assist  American  Indian  and  Alaska 
Native  nations  in:  (1)  Determining  the 
public  health  implications  from  past, 
present,  and  potential  future  himian 
health  effects  related  to  exposures  from 
National  Priorities  List  (NPL)  sites  and 
other  hazardous  substance 
enviroiunental  waste  sites  and  releases 
on  tribal  lands  and  (2)  determining  and 
evaluating  the  technical  and  culturally- 
appropriate  response  to  such  exposures. 

B.  Eligible  Applicants 

This  program  is  directed  only  to 
Federally  recognized  Tribal  Colleges 


and  Universities  as  defined  in  the 
Executive  Order  13201.  Thirty  TCUs 
within  the  United  States  are  thus 
qualified  (see  Attachment  II  in  the 
application  kit). 

C.  Availability  of  Funds 

Approximately  $200,000  is  available 
in  FY  1999  to  fund  approximately  four 
awards.  It  is  expected  that  the  average 
award  will  be  $50,000,  ranging  from 
$35,000  to  $70,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
August  1, 1999,  and  will  be  made  for  a 
12-month  budget  period  within  a  project 
period  of  up  to  five  years.  Funding 
estimates  may  change. 

Continuation  awards  within  the 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

The  funds  awarded  may  be  expended 
for  reasonable  program  purposes,  such 
as  personnel,  travel,  supplies  and 
services.  Fimds  are  not  to  be  used  for 
the  purchase  of  furniture  or  equipment. 

The  TCU,  as  the  direct  and  primary 
recipient  of  the  cooperative  agreement 
program,  must  perform  a  substantive 
role  in  the  project  activities  and  not 
merely  serve  as  a  conduit  for  an  award 
to  another  party  or  provide  funds  to  an 
ineligible  party.  Indirect  costs  are 
limited  as  described  in  an  approved 
indirect  rate  agreement  or  other 
evidence  showing  indirect  rate; 
docimientation  on  indirect  rate  must  be 
included  in  the  application. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  the  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  imder  1.,  below,  and  ATSDR 
will  be  responsible  for  conducting 
activities  under  2.,  below: 

1.  Recipient  Activities 

a.  Define  and  develop  enviroimiental 
health  curriculiun  to  include,  as 
appropriate  for  the  recipient, 
environmental  health  science,  health 
education,  and  "nursing.  Prepare  project 
period  and  budget  period  work  plans. 

b.  Develop  internship  programs 
within  the  scope  of  this  project. 

c.  Determine  potential  collaborative 
relationships  with  tribal  nations  and 
their  enviromnental  health  needs  to 
optimize  the  outcomes  of  this  program. 

d.  Define  appropriate  educational 
materials  needed  by  tribal  constituency 
(i.e.,  materials  translated  into  native 
language,  and  incorporation  of 
traditional  cultural  information  into  the 
curriculum). 


e.  Develop  an  evaluation  plan  to 
ascertain  the  effectiveness  and  impact  of 
the  environmental  health  curriculum 
and  its  utilization  within  the  tribal 
conmiimity. 

2.  ATSDR  Activities 

a.  Assist  in  the  development  of  the 
assessment  process,  and  the  work  plans. 

b.  Provide  technical  assistance  in  the 
development  of  the  environmental 
health  cturiciilum 

c.  Assist  in  the  development  of 
internship  programs  for  TCU  students  in 
environmental  health  science,  health 
education  and  nursing. 

d.  Provide  technical  assistance  in  the 
area  of  evaluation  plans. 

E.  Application  Content 

Applicants  should  use  the 
information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  In  a  narrative 
form,  the  application  should  include  a 
discussion  of  items  listed  under 
"Evaluation  Criteria"  as  they  relate  to 
the  proposed  program.  Because  these 
criteria  serve  as  the  basis  for  evaluating 
the  application,  omissions  or 
incomplete  information  may  affect  the 
rating  of  the  application.  The  narrative 
should  be  no  more  than  20  double- 
spaced  pages,  printed  on  one  side,  with 
one  inch  margins,  and  unreduced  font 

Although  this  program  does  not 
require  in-kind  or  matching  funds,  the 
applicant  should  include  any  in-kind 
support  in  the  formal  application.  For 
example,  if  the  in-kind  support  includes 
personnel,  the  applicant  should  provide 
the  qualifying  experience  of  the 
persormel,  and  clearly  state  the  type  of 
activity  to  be  performed  and  the  amoimt 
of  time  to  be  contributed. 

F.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189) 
with  your  application.  On  or  before  June 
1, 1999,  submit  the  application  to: 
Nelda  Godfrey,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  99069,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road.  Suite  3000. 
Atlanta,  GA  30341^146. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
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U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  tiniely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  ATSDR. 

Proposed  Program — 40  Percent 

a.  Clearly  stated  understanding  of 
environmental  health  capacity  building 
needs  within  the  TCU,  and  needs  of  the 
affiliated  tribal  commimity  (where 
applicable).  (10  percent) 

b.  Clear  and  reasonable  project  goals. 
(10  percent) 

c.  Extent  to  which  stated  project 
objectives  are  realistic,  measurable,  and 
related  to  program  requirements.  (5 
percent) 

d.  Identification  of  specific  target 
audiences  who  may  benefit  from  this 
program.  (10  percent) 

e.  Specificity  and  feasibility  of  the 
proposed  time  line  for  implementing 
project  activities.  (5  percent) 

Proposed  Personnel— 25  Percent 

a.  Ability  of  the  applicant  to  provide 
adequate  program  staff  and  support 
staff,  including  any  proposed 
consultants  or  contractors.  (10  percent) 

b.  Experience  of  proposed  staff  in 
developing  materials,  implementing 
activities,  and  conducting  program 
evaluation  related  to  environmental 
health  curriculum.  (7  percent) 

c.  Experience  of  staff  in  conducting 
oiltiirally  appropriate  programs  to 
benefit  tribal  communities,  (8  percent) 

Capability— 35  Percent 

a.  Cultural  appropriateness  of  the 
environmental  health  programs 
developed  for  the  proposed  target 
groups.  (10  percent) 

b.  Thoroughness  of  the  developed 
program  in  addressing  environmental 
health  needs  of  tribal  peoples.  (8 
percent) 

c.  Extent  to  which  the  program  may 
be  evaluated  to  include  measiues  of 
program  outcome  and  effectiveness, 
such  as  changes  in  participants' 
technical  knowledge,  attitudes,  and 
behaviors.  (7  percent) 

d.  Plans  for  collaborative  efforts,  to 
include  (where  applicable)  coordination 
with  tribal  staff  working  on  hazardous 
waste  sites  and  other  environmental 
concerns.  (10  percent) 


Proposed  Budget — (not  Scored) 

The  extent  to  which  the  proposed 
budget  is  reasonable,  clearly  justified 
with  a  budget  narrative,  and  consistent 
with  the  intended  use  of  cooperative 
agreement  funds. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  ATSDR  with  original  plus 
two  copies  of 

1.  Semi-annual  program  progress 
reports,  due  30  days  after  the  end  of 
each  six-month  time  period; 

2.  Annual  progress  report  and 
financial  status  report,  no  more  than  90 
days  after  the  end  of  the  budget  period; 
and; 

3.  Final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to:  Nelda  Godfi^y, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  2920 
Brandywine  Road,  Suite  3000,  Atlanta, 
GA  30341-4146. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-7  Executive  Order  12372  Review. 

AR-10  ....  Smoke-Free  Workplace  Require- 
ments. 

AR-11  ....     Healthy  People  2000. 

AR-12  ....    Lobbying  Restrictions. 

AR-16  ....    Security  Clearance  Requirement. 

AR-19  ....  Third  Party  Agreements — 
ATSDR. 


I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
sections  104(i)(14).  and  (15).  and  126  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  (42 
U.S.C.9604  (i)  (14),  (15)  and  9626).  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.161 

J.  Where  to  Obtain  Additional 
Information 

Please  refer  to  Program 
Announcement  99069  when  you  request 
information.  For  a  complete  program 
description,  information  on  application 
procedures,  an  application  package,  and 
business  management  technical 
assistance,  contact  Nelda  Godfrey, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Prociu«ment  and 
Grants  Office,  Announcement  99069, 
Centers  for  Disease  Control  and 


Prevention  (CDC),  2920  Brandywine 
Road,  Suite  3000,  Atlanta,  GA  30341- 
4146,  telephone  (770)  488-2722,  Email 
address:  nag9@cdc.gov.  See  also  the 
CDC  home  page  on  the  Internet:  http:/ 
/www.cdc.gov. 

For  program  technical  assistance, 
contact  Leslie  Campbell,  M.S.,  Acting 
Tribal  Coordinator,  Division  of  Health 
Assessment  and  Consultation,  ATSDR, 
1600  Clifton  Road,  Adanta,  GA  30333, 
telephone  (404)  639-6337  or  1-888- 
42ATSDR. 

Dated:  March  26. 1999. 
Georgi  lones, 

Director,  Office  of  Policy  and  External  Affairs, 
Agency  for  Toxic  Substances  and  Disease 
Registry. 

Attachment  n — Federally  Recognized  Tribal 
Colleges  and  Universities 

1.  Bay  Mills  Community  College,  Brimley, 

Michigan 

2.  Blackfeet  Community  College,  Browning, 

Montana 

3.  Cheyenne  River  Community  College,  Eagle 

Butte,  South  Dakota 

4.  College  of  the  Menominee  Nation, 

Keshena,  Wisconsin 

5.  Crownpoint  Institute  of  Technology. 

Crownpoint.  New  Mexico 

6.  D-Q  University,  Davis,  Cahfomia 

7.  Dineh  College/Navajo  Community  College, 

Tsaile,  Arizona 

8.  Dull  Knife  Memorial  College,  Lame  Deer, 

Montana 

9.  Fond  du  Lac  Tribal  and  Community 

College,  Cloquet,  Minnesota 

10.  Fort  Belknap  Community  College. 

Harlem,  Montana 

11.  Fort  Berthold  Community  College,  New 

Town,  North  Dakota 

12.  Fort  Peck  Commimity  College,  Poplar, 

Montana 

13.  Haskell  Indian  Nations  University, 

Lawrence,  Kansas 

14.  Institute  of  American  Indian  Arts,  Santa 

Fe,  New  Mexico 

15.  Lac  Courte  Oreilles  Ojibwa  Community 

College,  Hayward,  Wisconsin 

16.  Leech  Lake  Tribal  College,  Cass  Lake, 

Minnesota 

17.  Little  Big  Horn  College,  Crow  Agency, 

Montana 

18.  Little  Hoop  Community  College.  North 

DakoU 

19.  Little  Priest  Tribal  College,  Winnebago, 
-Nebraska 

20.  Nebraska  Indian  Community  College 

21.  Northwest  Indian  College,  Bellingham, 

Washington 

22.  Oglala  LakoU  College,  Kyle,  South  Dakota 

23.  Salish  Kootenai  College,  Pablo,  Montana 

24.  Sinte  Gleska  University,  Rosebud,  South 

Dakota 

25.  Sisseton  Wahpeton  Community  College, 

Sisseton,  South  Dakota 

26.  Sitting  Bull  College,  Fort  Yates,  South 

Dakota 

27.  Southwest  Indian  Polytechnic  Institute. 

Albuquerque,  New  Mexico 

28.  Stone  Child  Community  College,  Box 

Elder,  Montana 
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29.  Turtle  Mountain  Community  College, 

Belcourt,  North  Dakota 

30.  United  Tribes  Technical  College 

Bismarck,  North  Dakota 
[FR  Doc.  99-8005  Filed  3-31-99;  8:45  am] 

MIXING  CODE  41S8-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agenqf  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcement  99076] 

Human  Health  Studies— Applied 
Research  and  Development;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availability  of  fiscal  year  (FY)  1999 
funds  for  a  grant  program  entitled 
Human  Health  Studies — Applied 
Research  and  Development.  This 
program  addresses  the  "Healthy  People 
2000"  priority  area  of  Environmental 
Health. 

The  purpose  of  this  program  is  to  fill 
gaps  in  knowledge  regarding  human 
health  effects  of  hazardous  substances 
focusing  on  those  health  conditions 
prioritized  by  ATSDR.  The  ATSDR 
Priority  Health  Conditions  are  (in 
alphabetical  order):  (1)  Birth  defects  and 
reproductive  disorders;  (2)  cancers 
(selected  anatomic  sites);  (3)  immune 
function  disorders;  (4)  kidney 
dysfunction;  (5)  liver  dysfunction;  (6) 
lung  and  respiratory  diseases;  and  (7) 
neurotoxic  cQsorders.  The  program  will 
focus  upon  sensitive  himian 
populations  (women,  children  and 
elderly),  the  use  of  innovative 
methodologies  to  fill  data  gaps 
identified  through  ATSDR's  public 
health  assessments  and  consultations  at 
hazardous  waste  sites,  ecologic  studies 
using  data  from  multiple  sites  to  assess 
the  health  status  of  several 
communities,  and  analytical  studies, 
including  meta-analysis  of  existing  sets 
of  himian  data. 

Research  activities  may  include,  but 
not  be  limited  to  the  following:  (1) 
Epidemiological  studies,  (2)  health 
outcomes  studies,  (3)  further  analysis  of 
existing  himian  data  sets,  (4) 
identification,  validation,  and 
development  of  biomarkers  of  exposure, 
susceptibility,  and  effect,  and  (5)  further 
evaluating  the  link  or  lack  of  linJcage 
between  specific  hazardous  substances 
and  specific  health  effects. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
official  public  health  agencies  of  states 


or  their  bona  fide  agents  or 
instrumentalities.  This  includes  the 
District  of  Columbia,  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Federated  States  of 
Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
and  federally  recognized  Indian  tribal 
governments.  State  organizations, 
including  state  universities,  state 
colleges,  and  state  research  institutions, 
must  establish  that  they  meet  their 
respective  state's  definition  of  a  state 
entity  or  political  subdivision  to  be 
considered  an  eligible  applicant. 

C.  Availability  of  Funds 

Approximately  $350,000  is  available 
in  FY  1999  to  fund  one  or  two  awards. 
The  award(s)  is  expected  to  begin  on  or 
about  September  30, 1999,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Fimding  estimates  are  subject  to 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfectory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of Funds 

Funds  may  be  expended  for 
reasonable  program  purposes,  such  as 
personnel,  travel,  supplies,  and  services. 
Funds  for  contractual  services  may  be 
requested;  however,  the  grantee,  as  the 
direct  and  primary  recipient  of  grant 
funds,  must  perform  a  substantive  role 
in  carrying  out  project  activities  and  not 
merely  serve  as  a  conduit  for  an  award 
to  another  party  or  provide  funds  to  an 
ineligible  party.  Equipment  may  be 
purchased  with  grant  funds,  however, 
justification  must  be  provided  which 
should  include  a  cost  comparison  of 
purchase  versus  lease,  and  title  vriU  be 
retained  by  ATSDR. 

This  program  does  not  require  in-kind 
support  or  matching  funds,  however, 
the  applicant  should  describe  any  in- 
kind  support  in  the  application. 

Funding  Priorities 

Priority  will  be  given  for  studies 
which  address  one  or  more  of  the 
following  areas  of  investigation: 

1.  Evaluate  the  occurrence  of  adverse 
health  effects  in  sensitive  populations. 
This  will  include  the  evaluation  of  the 
incidence  or  prevalence  of  a  disease, 
disease  symptoms,  self-reported  health 
concerns,  or  biological  markers  of 
disease,  susceptibility,  or  exposure. 
Sensitive  populations  are  persons  who 
are  more  susceptible  to  developing 
adverse  health  effects  resulting  bom 
exposures  to  hazardous  substances  [e.g.. 


extremes  in  age  (children  and  the 
elderly),  other  medical  conditions, 
genetic  fectors,  dietary  or  nutritional 
deficiencies,  poverty,  or  racial 
injustice]. 

2.  Identify  risk  factors  for  adverse 
health  effects  in  populations.  This  will 
include  hypothesis  generating  cohort  or 
case-control  studies  on  potentially 
impacted  populations  to  identify 
linkages  between  expostire  to  hazardous 
substances  and  adverse  health  effects 
and  those  risk  factors  which  may  be 
impacted  by  prevention  actions. 

D.  Application  Content 

Use  the  information  in  the  Other 
Requirements  and  Evaluation  Criteria 
sections  to  develop  the  application 
content.  Your  application  will  be 
evaluated  on  the  criteria  listed,  so  it  is 
important  to  follow  them  in  laying  out 
your  program  plan. 

The  application  should  be  presented 
in  a  manner  that  demonstrates  the 
applicant's  ability  to  address 
environmental  health  problems. 

The  applicant's  protocol  should 
contain  (when  applicable)  consent 
forms  and  questionnaires,  baseline 
morbidity  and  mortality  information, 
procedures  for  collecting  biological  and 
environmental  specimens  and  for 
conducting  laboratory  analysis  and 
evaluation  of  the  test  results  of 
biological  specimens,  statistical  and 
epidemiological  analysis  of  study 
information,  and  a  description  of  the 
safeguards  for  protecting  the 
confidentiality  of  individuals  on  whom 
data  are  collected. 

The  application  pages  must  be  clearly 
nimibered,  and  a  complete  index  to  the 
application  and  its  appendices  must  be 
included.  A  less  than  200  word  abstract 
of  the  proposed  project  should  be 
supplied  with  the  application.  The 
original  and  two  copies  of  the 
application  must  be  submitted 
imstapled  and  tmbound.  All  material 
must  be  typed  single-spaced,  with 
unreduced  font  on  8V2"  by  11"  paper, 
printed  on  one  side,  and  with  one  inch 
margins. 

E.  Submission  and  Deadline 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189). 
Forms  are  in  the  application  kit.  On  or 
before  June  18, 1999,  submit  the 
application  to: 

Nelda  Godfrey,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  99076,  Centers  for  Disease 
Control  and  Prevention  (CDC),  2920 
Brandywine  Road,  Suite  3 OOO,  Atlanta,  GA 
30341-4146. 
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Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline  date; 
or 

(b)  Sent  on  or  before  the  deadline  date  and 
received  in  time  for  orderly  processing. 
(Applicants  must  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as  proof  of 
timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

F.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individuaUy  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  ATSDR. 

Review  Criteria 

1.  Appropriateness  and  Knowledge  of 
Study  Design  (25  percent) 

Extent  to  which  the  applicant's 
proposal  addresses:  (a)  The  scientific 
merit  of  the  proposed  project,  including 
the  novelty,  ori^ality  jmd  feasibiUty  of 
the  approach  and  the  adequacy  of  the 
design;  (b)  the  technical  merit  of  the 
proposed  project,  including  the  degree 
to  which  the  project  can  be  expected  to 
yield  or  demonstrate  results  that  will  be 
useful  and  desirable  in  furthering  the 
program  objectives;  and  (c)  the  proposed 
project  schedule,  including  clearly 
established  and  obtainable  project 
objectives  for  which  progress  toward 
attainment  can  and  will  be  measured. 

2.  Proposed  Study  (25  percent) 

Adequacy  of  the  proposal  relevant  to: 
(a)  The  study  purpose,  objectives,  and 
rationale;  (b)  tiie  quality  of  program 
objectives  in  terms  of  specificity, 
measurability,  and  feasibility;  (c)  the 
specificity  and  feasibility  of  the 
applicant's  timetable  for  implementing 
program  activities  and  timely 
completion  of  the  study;  (d)  the 
likelihood  of  the  applicant  agency 
completing  proposed  program  activities 
and  attaining  proposed  objectives  based 
on  the  thoroughness  and  clarity  of  the 
overall  program;  and  (e)  the  degree  to 
which  the  applicant  has  met  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research.  This 
includes: 

1.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 


2.  The  proposed  justification  when 
representation  is  limited  or  absent. 

3.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

4.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
commimity(ies)  and  recognition  of 
mutual  benefits. 

3.  Relationship  to  Initiative  (15  percent) 

Extent  to  which  the  application 
addresses  the  areas  of  investigation 
outlined. 

4.  Quality  of  Data  Collection  (15 
percent) 

Extent  to  which:  (a)  The  study 
ascertains  the  information  necessary  to 
meet  the  objectives,  including  (but  not 
Umited  to)  information  on  pathways  of 
exposure,  confounding  factors,  and 
biomedical  testing;  (b)  the  quality 
control  and  quality  assurance  of 
questionnaire  data  are  provided, 
including  (but  not  limited  to) 
interviewer  training  and  consistency 
checks  of  data;  (c)  the  laboratory  tests  (if 
applicable)  are  sensitive  and  specific  for 
the  analyte  or  disease  outcome  of 
interest;  and  (d)  the  quality  control, 
quality  assurance,  precision  and 
accuracy  of  information  for  the 
proposeid  tests  are  provided  and 
acceptable.  « 

5.  Capability  and  Coordination  Efforts 
(10  percent) 

Extent  to  which  the  proposal  has 
described:  (a)  The  capability  of  the 
applicant's  administrative  structure  to 
foster  successful  scientific  and 
administrative  management  of  a  study; 
(b)  the  capability  of  the  applicant  to 
demonstrate  an  appropriate  plan  for 
interaction  vrith  the  community;  and  (c) 
the  smtability  of  facilities  and 
equipment  available  or  to  be  purchased 
for  the  project 

6.  Program  Personnel  (10  percent) 

Extent  to  which  the  proposed  program 
staff  is  qualified  and  appropriate,  and 
the  time  allocated  for  them  to 
accomplish  program  activities  is 
adequate. 

7.  Budget  (Not  scored) 

Extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  intended  use  of  funds. 

8.  Hiunan  Subjects  (Not  scored) 

Does  the  application  adequately 
address  the  requirements  of  45  CFR  part 
46  for  the  protection  of  human  subjects? 
Are  procedtires  adequate  for  the 


protection  of  human  subjects? 
Recommendations  on  the  adequacy  of 
protections  include:  (1)  Protections 
appear  adequate  and  there  are  no 
comments  to  make  or  concerns  to  raise, 
or  (2)  protections  appear  adequate,  but 
there  are  comments  regarding  the 
protocol,  or  (3)  protections  appear 
inadequate  and  the  Objective  Review 
Group  (ORG)  has  concerns  related  to 
himian  subjects;  or  (4)  disapproval  of 
the  application  is  recommended 
because  the  research  risks  are 
sufficiently  serious  and  protection 
against  the  risks  are  inadequate  as  to 
inake  the  entire  application 
imacceptable. 

G.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Progress  reports  (annual); 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to:  Nelda  Y.  Godfrey, 
Grants  Management  Specialist  Grants 
Management  Branch  Procurement  and 

Grants,  Office,  Grant  Number. , 

Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Suite  3000,  Atlanta,  GA  30341- 
4146. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-1 — ^Htmian  Subjects  Requirements 
AR-2 — ^Requirements  for  biclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7 — Executive  Order  12372  Review 
AR-9 — ^Paperwork  Reduction  Act 
AR-10 — Smoke-Free  Workplace 

Requirements 
AR-1 1— Healthy  People  2000 
AR-1 2 — ^Lobbying  Restrictions 
AR-1 7 — ^Peer  and  Technical  Reviews  of 

Final  Reports  of  Health  Studies — 

ATSDR 
AR-18— Cost  Recovery— ATSDR 
AR-1 9— Third  Party  Agreements— 

ATSDR 

H.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
section  104(i)(l)(E),  (7),  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  (42 
U.S.C.  9604  (i)(l)(E),  (7),  and  (15)).  The 


15772 


Federal  Register /Vol.  64,  No.  62  /  Thursday,  April  1,  1999 /Notices 


Catalog  of  Federal  Domestic  Assistance 
number  is  93.161. 

I.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  yoiu-  name  and  address  and  will 
be  instructed  to  identify  the 
announcement  number  of  interest. 

See  also  the  CDC  home  page  on  the 
Internet  for  a  complete  copy  of  the 
announcement:  http://www.cdc.gov. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Nelda 
Y.  Godfrey,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  99076,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  Suite  3000, 
Atlanta,  GA  30341-4146,  telephone 
(770)  488-2722,  E-mail  address 
NAG9@cdc.gov. 

For  program  technical  assistance, 
contact:  Jeffrey  A.  Lybarger,  M.D., 
Director,  Division  of  Health  Studies, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Executive  Park, 
Building  4  Suite  2300,  Atlanta,  GA 
30305,  telephone  (404) 639-6200,  E- 
mail  address  JAL2@cdc.gov. 

Dated:  March  26, 1999. 

Georgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs, 
Agency  for  Toxic  Substances  and  Disease 
Registry. 

Background 

Since  1993.  ATSDR  has  applied  this 
paradigm  to  the  evaluation  of  seven  priority 
health  conditions.  This  purpose  of  these 
evaluations  was  to  support  the  development 
of  a  body  of  knowledge  about  the 
interrelationships  of  the  model  parameters 
and  thus  the  relationship  between  exposures 
to  hazardous  substances  and  adverse  health 
effects.  Health  studies  were  conducted  and 
supported  predominantly  evaluating  a  coss- 
section  of  the  general  public  living  near 
waste  sites.  It  is  possible,  however,  that  the 
occurrence  of  adverse  health  effects  and 
subclinical  toxic  effects  are  more  common 
among  a  small  number  of  sensitive  people. 
People  may  be  more  likely  to  experience 
adverse  health  effects  resulting  from 
exposures  to  hazardous  substances  if  they 
have  underlying  illnesses,  suffer  effects  of 
poverty  such  as  poor  diet  or  education  about 
health  seeking  behaviors,  have  limited 
physiological  reserve  of  organ  function  due 
to  being  very  young  or  very  old,  or  are 
limited  by  environmental  injustices.  The 
application  of  this  paradigm  to  selected 
groups  of  persons  with  hypothesized 
sensitivities  would  assist  in  identifying 


affected  people  and  evaluating  risk 
modifying  factors. 

[FR  Doc.  99-8004  Filed  3-31-99;  8:45  am] 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substance  and 
Disease  Registry 

Inter-Tribal  Council  on  Hanford  Health 
Projects;  Notice  of  Meeting 

Public  meeting  of  the  Inter-tribal 
Council  on  Hanford  Health  Projects 
(ICHHP)  in  association  with  the  Citizens 
Advisory  Committee  on  Public  Health 
Service  (PHS)  Activities  and  Research  at 
Department  of  Energy  (DOE)  Sites: 
Hanford  Health  Effects  Subcommittee 
(HHES). 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  and  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  aimounce  the 
following  meeting. 

Name:  Public  meeting  of  the  ICHHP  in 
association  with  the  Citizens  Advisory 
Committee  on  PHS  Activities  and  Research  at 
DOE  Sites:  HHES. 

Time  and  Date:  9  a.m.-4  p.m..  May  12, 
1999. 

Place:  Tamastslikt  Cultural  Institute, 
Umatilla  Indian  Reservation,  72777  Highway 
331 ,  Pendleton,  Oregon  97801 . 

^atus:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  35  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104, 105, 107,  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

In  addition,  under  an  MOU  signed  in 
December  1990  with  DOE  and  replaced  by  an 
MOU  signed  in  1996,  the  Department  of 
Health  and  Human  Services  (HHS)  has  been 
given  the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of  communities  in 
the  vicinity  of  DOE  facilities,  workers  at  DOE 
facilities,  and  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
from  non-nuclear  energy  production  and  use. 
HHS  has  delegated  program  responsibility  to 
CDC. 


Community  Involvement  is  a  criticd  part 
of  ATSDR's  and  CDC's  energy-related 
research  and  activities  6uid  input  from 
members  of  the  ICHHP  is  part  of  these  efforts. 
The  ICHHP  will  work  with  the  HHES  to 
provide  input  on  American  Indian  health 
effects  at  the  Hanford,  Washington  site. 

Purpose:  The  purpose  of  this  meeting  is  to 
address  issues  that  are  unique  to  tribal 
involvement  with  the  HHES,  including 
discussion  on  Hanford  Thyroid  Disease 
Study  results,  update  on  tribal  cooperative 
agreements,  and  development  of  a  National 
Research  Agenda  with  tribal  input. 

Matters  to  Be  Discussed:  Agenda  items  wall 
include  a  dialogue  on  issues  that  are  unique 
to  tribal  involvement  with  the  HHES.  This 
will  include  updating  tribal  members  of  the 
cooperative  agreement  activities  in 
environmental  health  capacity  building  and 
providing  support  for  tribal  involvement  in 
and  representation  on  the  HHES. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  for  More  Information: 
Leslie  C.  Campbell,  Executive  Secretary 
HHES,  or  Marilyn  Palmer,  Committee 
Management  Specialist,  Division  of  Health 
Assessment  and  Consultation,  ATSDR,  1600 
Cliflon  Road,  NE,  M/S  E-56,  Atlanta,  Georgia 
30333,  telephone  1-888/42-ATSDR  (28737), 
fax  404/639-6075. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  March  25, 1999. 
Carolyn  |.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-8007  Filed  3-31-99;  8:45  am] 
BILUNQ  CODE  41«3-1ft^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Researcli  at  Dejiartment  of  Energy 
(DOE)  Sites:  Hanford  Health  Effects 
Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  annoimce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee  on 
PHS  Activities  and  Research  at  DOE  Sites: 
Hanford  Health  Effects  Subcommittee 
(HHES). 

Times  and  Dates:  8:30  a.m.-5  p.m..  May 
13, 1999;  8:30  a.m.-4  p.m..  May  14, 1999. 
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Place:  Tamastslikt  Cultural  Institute, 
Umatilla  Indian  Reservation,  72777  Highway 
331,  Pendleton,  Oregon  97801. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  100  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104, 105, 107,  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (LJikCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  pubUc  health  assessments 
at  IXDE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

In  addition,  under  an  MOU  signed  in 
December  1990  with  DOE  and  replaced  by  an 
MOU  signed  in  1996,  the  Department  of 
Health  and  Human  Services  (HHS)  has  been 
given  the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of  communities  in 
the  vicinity  of  DOE  facilities,  workers  at  DOE 
facilities,  and  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
frtjm  non-nuclear  energy  production  and  use. 
HHS  has  delegated  program  responsibility  to 
CDC. 

Purpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director,  CDC,  and  the  Administrator, 
ATSDR,  regarding  community,  American 
Indian  Tribes,  and  labor  concerns  pertaining 
to  CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site.  The 
purpose  of  this  meeting  is  to  receive  an 
update  from  the  Inter-tribal  Council  on 
Hanford  Health  Projects;  to  review  and 
approve  the  Minutes  of  the  previous  meeting; 
to  receive  updates  from  ATSDR/NCEH  and 
NIOSH;  to  receive  reports  from  the  Outreach, 
Public  Health  Assessment,  Public  Health 
Activities,  and  the  Studies  Workgroups;  and 
to  address  other  issues  and  topics,  as 
necessary. 

Matters  to  he  Discussed:  Agenda  items 
include  a  presentation  and  discussion  on 
Native  American  Risk  Scenario,  question  and 
answer  session  with  Hemford  Thyroid 
Disease  Study  researchers,  and  agency 
updates. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 


Contact  Persons  for  More  Information: 
Leslie  C.  Campbell,  Executive  Secretary 
HHES,  or  Marilyn  Palmer,  Committee 
Management  Specialist,  Division  of  Health 
Assessment  and  Consultation,  ATSDR,  1600 
Clifton  Road,  NE,  M/S  E-56,  Atlanta,  Georgia 
30333,  telephone  l-888/42-ATSDR(28737), 
fax  404/639-6075. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  March  25. 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-8008  Filed  3-31-99;  8:45  am] 
BIUJNG  CODE  41«3-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Dieeaee  Control  and 
Prevention 

[30DAY-iO-e9] 

Agency  Forms  Undergoing  Paperworic 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  <OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Hmnan 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Pro)ect: 

1.  Mammography  Rescreening  Rates 
and  Risk  Factor  Assessment — New — 
The  National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Division  of  Cancer  Control  and 
Prevention  proposes  to  conduct 
mammography  research  to  reduce  breast 
cancer  deatiis  by  detecting  tumors  while 


they  are  still  small  and  easier  to  treat. 
Because  new  tumors  can  develop  in 
women  previously  free  of  breast  cancer, 
older  women  who  iace  higher  risks  of 
developing  breast  cancer  should 
complete  mammography  screening 
every  one  to  two  years.  To  provide 
cancer  screening  for  low  income 
women.  Congress  passed  the  Breast  and 
Cervical  Cancer  Mortality  Prevention 
Act  (Pub.  L.  101-354)  in  1990.  The 
Division  of  Cancer  Prevention  and 
Control  (DCPC)  in  the  National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion  (NCCDPHP),  Centers 
for  Disease  Control  and  Prevention 
(CE)C)  was  given  funding  to  establish  the 
National  Breast  and  Cervical  Cancer 
Early  Detection  Program  (NBCCEDP). 
The  NBCCEDP  now  provides 
mammography  and  cervical  cancer 
screening  services  to  low  income  and 
medically  imder-served  women  in  all  50 
states,  the  District  of  Columbia,  4 
territories,  and  13  tribes.  To  assist  state, 
territorial,  and  tribal  programs  with 
efficient  service  delivery,  new  data  are 
needed  to  (1)  estimate  scientifically 
valid,  statistically  precise  estimates  of 
mammography  rescreening  rates  and  (2) 
identify  the  factors  associated  with 
timely  rescreening  among  NBCCEDP- 
enrollees. 

To  obtain  data  on  mammography 
rescreening  rates  and  risk  factors,  DCPC 
plans  to  conduct  telephone  interviews 
with  a  random  sample  of  2,250 
NBCCEDP-enroUees  firom  four  states. 
Consenting  women  will  complete  a  35 
minute  telephone  interview  about  their 
knowledge,  attitudes,  and  experiences 
with  mammography  screening.  Those 
who  report  having  received  a 
mammogram  during  the  study  period 
(April  1, 1997  throi^  September  30, 
2000)  mil  be  asked  to  sign  a  release  of 
information  form  so  a  copy  of  the 
mammography  report  can  be  obtained  to 
verify  the  date  the  procedure  was 
completed.  All  women  invited  to 
participate  in  the  survey  will  be  50-73 
years  of  .age.  Each  telephone  interview 
will  be  scheduled  for  a  time  (day, 
evening,  or  weekend)  and  place  that  is 
convenient  to  the  participant.  The  total 
annual  biuden  hours  are  2,223. 


Respondents  (forms) 


Telephone  Script  for  Project  Coordination  

Telephone  Interview  

Consent  Form  to  Release  Mammography  Reports 
Mammography  Reports  


No.  of 
respondents 


2.500 
2,250 
1.350 
1.215 


No.  of 
responses/ 
respondent 


Average  t>ur- 

den/response 

(in  hrs.) 


0.167 
0.50 

0.167 
0.25 


Total  txjrden 
(in  hrs.) 


417 

1.125 

225 

456 
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2.  Multistate  Case-Control  Study  of 
Childhood  Brain  Cancers — New — The 
Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  is  mandated 
pursuant  to  the  1980  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  (CERCLA).  and  its 
1986  Amendments,  The  Superfund 
Amendments  and  Reauthorization  Act 
(SARA),  to  prevent  or  mitigate  adverse 
human  health  effects  and  diminished 
quality  of  life  resulting  from  exposiue  to 
hazardous  substances  in  the 
environment.  Scientific  knowledge  is 
lacking  concerning  the  reasons  for  the 
apparent  rise  in  childhood  brain  cancer 
incidence  during  the  last  two  decades  in 
the  U.S.  and  for  explanations  of 
childhood  brain  cancer  in  general.  To 


date,  most  epidemiologic  studies 
exploring  the  causes  of  childhood  brain 
cancer  have  suffered  from  lack  of 
statistical  power  due  to  the  small 
numbers  of  cases  available  for  the  study. 
By  combining  recent  childhood  brain 
cancer  data  from  multiple  states,  this 
study  will  help  to  better  understand 
what  envlroimiental  factors  may  be 
associated  with  childhood  brain  cancer, 
and  therefore,  to  possibly  develop  well- 
focused  prevention  measiu^s. 
This  study  will  examine  the 
association  between  environmental 
exposures  and  risk  of  childhood  brain 
cancers  by  employing  a  population 
based  case-control  study  of  childhood 
brain  cancer.  Information  to  be  collected 
includes  proximity  of  parental  residence 


toliazardous  waste  sites  and  other 
known  or  suspected  risk  factors.  Other 
knovim  or  purported  risk  factors 
identified  from  the  literature,  will 
include  both  environmental  and  host 
factors  during  the  prenatal  as  well  as 
postnatal  periods:  parental  occupation, 
parents'  and  child's  dietary  habits, 
parental  history  of  smoking  and 
drinking,  mother's  and  child's  exposure 
to  radiation  through  medical  care, 
residential  use  of  pesticides  or 
herbicides,  mother's  and  child's  history 
of  viral  infection,  and  family  history  of 
cancer  and  neiuological  disorders.  This 
request  is  for  a  three-year  0MB 
approval.  Total  annual  burden  hours  are 
603. 


Respondents 

No.  of 
respondents 

No.  of 

responses/ 
respondent 

Avg.  burden/ 
response 
(in  hrs.) 

Total  burden 
(in  hrs.)* 

Screener  for  controte  

16,000 
1,200 

100 

1 

1 

1 

0.05 
0.75 

1.083 

800 
900 

108 

Mothers  of  children  with  childhood  brain  cancers  and  controls  (inten/iew)  .... 
Mothers  of  children  vnth  earty  childhood  brain  cancers  and  controls  (biologi- 
cal testing) 

•  1 ,808  +  3  years  =  603  annualized  burden  hours. 


Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  99-8006  Filed  3-31-99;  8:45  am] 

BtLUNO  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99D-0463] 

Foods— Adulteration  Involving  Hard  or 
Sharp  Foreign  Objects;  Compliance 
Policy  Guide;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUimiARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  compliance  policy 
guide  (CPG)  entitled  "Foods- 
Adulteration  Involving  Hard  or  Sharp 
Foreign  Objects."  This  CPG  is  intended 
to  help  FDA  components  and  industry 
comply  with  FDA's  internal 
enforcement  process  concerning  foods 
that  contain  hard  or  sharp  foreign 
objects. 

DATES:  Written  comments  on  this  CPG 
may  be  submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  Compliance  Policy 
Guide  (CPG)  Sec.  555.425  "Foods- 
Adulteration  Involving  Hard  or  Sharp 


Foreign  Objects"  to  the  Director, 
Division  of  Compliance  Policy  (HFC- 
230),  Office  of  Enforcement,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  processing  yoxur  request,  or 
fax  your  request  to  301-827-0482. 
Copies  of  the  CPG  may  also  be 
downloaded  to  a  personal  computer 
with  access  to  the  World  Wide  Web 
(WWW).  The  Office  of  Regulatory 
Affairs  (ORA)  home  page  includes  the 
CPG  and  may  be  accessed  at  "http:// 
www.fda.gov/ora".  The  CPG  vrill  be 
available  on  the  Compliance  References 
page  for  ORA. 

Submit  comments  to  MaryLynn  A. 
Datoc,  the  second  contact  person  listed 
in  this  dociunent  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Questions  Concerning 
Foreign  Objects  in  Foods:  Alan  R. 
Olsen,  Microanal)^ical  Branch 
(HFS-315).  Office  of  Plant,  Dairy 
Foods,  and  Beverages,  Center  for 
Food  Safety  and  Applied  Nutrition, 
Food  and  Drug  Administration,  200 
C  St.  SW.,  Washington,  DC  20204, 
202-205-4438,  FAX  202-205-4091. 
Questions  Concerning  Regulatory 
Actions  and  All  Comments: 
MaryLynn  A.  Datoc,  Division  of 
Comphance  Pohcy  (HFC-230), 
Office  of  Enforcement,  Office  of 
Regulatory  Affairs,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 


Rockville,  MD  20857,  301-827- 
0413,  FAX  301-827-0482. 
SUPPLEMENTARY  INFORMATION:  FDA  has 
developed  a  CPG  to  provide  guidance 
on  FDA's  internal  enforcement  process 
concerning  foods  that  contain  hard  or 
sharp  foreign  objects.  This  guidance 
synthesizes  FDA's  case-by-case 
responses  to  the  problem  of  hard  or 
sharp  foreign  objects  in  food.  The  CPG 
is  intended  to  provide  clear  policy  and 
regulatory  guidelines  to  FDA's  field  and 
headquarters  staff  with  regard  to  such 
foods.  It  also  contains  information  that 
may  be  useful  to  the  regulated  industry 
and  to  the  public. 

Therefore,  FDA  has  prepared  a  CPG  to 
describe  its  internal  eiiforcement 
process.  The  CPG  is  being  issued  as  a 
guidance  document  and  represents  the 
agency's  current  thinking  on  the  subject. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public. 

The  agency  has  adopted  good 
guidance  practices  (GGP's)  that  set  forth 
the  agency's  policies  and  procedures  for 
the  development,  issuance,  and  use  of 
guidance  dociunents  (62  FR  8961, 
February  27, 1997).  This  CPG  is  being 
issued  as  a  level  2  guidance  consistent 
with  GGP's. 

Interested  persons  may  submit  to  the 
second  contact  person  listed  in  this 
document  written  comments  regarding 
the  CPG  entitled  "Foods— Adulteration 
Involving  Hard  or  Sharp  Foreign 
Objects."  Two  copies  of  any  comments 
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are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Qjmments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  A  copy  of  the 
CPG  and  received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  March  23, 1999. 
GaryDykstra, 

Acting  Associate  Conunissionerfor 
Regulatory  Affairs. 

IFR  Doc.  99-7923  Filed  3-31-99;  8:45  am] 
BUJNQ  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  IdwitHlar:  HCFA-A-0021] 

Agency  Information  Coiiection 
AcUvWee:  Proposed  Collection; 
Comment  Reqiiest 

AGENCY:  Health  Care  Financing 
Administration. 

In  compUance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hiunan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utiUty  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Withholding 
Medicare  Payments  to  Recover 

Medicaid  Overpajnments  and  

Supporting  Regulations  in  42  CFR 
447.31;  Form  No.:  HCFA-R-0021 
(OMB«  0938-0287);  Use:  Overpayments 
may  occur  in  either  the  Medicare  and 
Medicaid  program,  at  times  resulting  in 
a  situation  where  an  institution  or 
person  that  provides  services  owes  a 
repayment  to  one  program  while  still 
receiving  reimbursement  from  the  other. 
Certain  Medicaid  providers  which  are 
subject  to  ofiisets  for  the  collection  of 


Medicaid  overpayments  may  terminate 
or  substantially  reduce  their 
participation  in  Medicaid,  leaving  the 
State  Medicaid  Agency  unable  to 
recover  the  amounts  due.  These 
information  collection  requirements 
give  HCFA  the  authority  to  recover 
Medicaid  overpayments  by  offsetting 
payments  due  to  a  provider  under  the 
program;  Frequency:  On  occasion; 
Affected  Public:  State,  Local,  or  Tribal 
Government;  Number  of  Respondents: 
54;  Total  Aimual  Responses:  27;  Total 
Annual  Hours:  81. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  numbw,  and  HCFA 
document  identifier,  to 
Pai>erwork@hcfia.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Louis  Blank,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  March  25, 1999. 
John  P.  Burin  m. 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
IFR  Doc.  99-8035  Filed  3-31-99;  8:45  ami 

BKUNO  CODE  41»-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2), 
Correction  to  the  Federal  Register 
Notice  dated  August  31, 1998,  are  Usted 
below  for  the  HtMalth  Professions  and 
Niirse  Education  Special  Emphasis 
Panel  (SEP)  Meetings. 

Name:  Physician  Assistants  Program 
Review  Group. 

Date  and  Time:  May  3-5, 1999,  8:00  a.m. 
to  6:00  p.m.,  New  Session. 

Place:  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue,  Silver  Spring,  Maryland 
20910. 


Open  on:  May  3, 1999,  8:00  a.m.  to  lOKK) 
a.m. 

Closed  on:  May  3, 1999, 10:00  a.m.  to  6:00 
p.m.;  May  4-5, 1999,  8:00  a.m.  to  6:00  p.m. 

Name:  Health  Careers  Opportunity 
Program  Review  Group. 

Date  and  Time:  Jime  21-15, 1999,  8:00  a.m. 
to  6:00  p.m.  Change  from  May  10-13, 1999. 

Place:  Holiday  Inn  Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring.  Maryland 
20910. 

Open  on;  June  21, 1999, 8:00  a.m.  to  10:00 
a.m. 

C7ost^  on:  June  21, 1999, 10:00  a.m.  to  6:00 
p.m.,  June  22-25, 1999,  8:00  a.m.  to  6:00  p.m. 

Name:  Health  Careers  Opportunity 
Program  Review  Group. 

Date  and  T/me;  June  28-July  2, 1999,  8K» 
a.m.  to  6:00  p.m.  Change  from  May  24-27, 
1999.* 

Place:  Holiday  Inn  Silver  Spring.  8777 
Georgia  Avenue,  Silver  Spring,  Maryland 
20910. 

Open  on:  June  28, 1999,  8:00  a.m.  to  10:00 
a.m. 

Closed  on:  June  28, 1999. 10:00  a.m.  to  6:00 
p.m.,  Jtme  29-4uly  2, 1999,  8:00  a.m.  to  6:00 
p.m. 

Dated:  March  19. 1999. 
Jane  M.Harrison, 

Director,  Division  of  Policy,  Review  and 
Coordination. 

[FR  Doc.  99-7927  Filed  3-31-^;  8:45  am) 
MLUNG  CODE  4iaO-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heetth  Reeources  «id  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(PubUc  Law  92-463),  announcement  is 
made  of  the  follovdng  national  advisory 
body  scheduled  to  meet  during  the 
month  of  April  1999. 

Name:  Advisory  Committee  on  Infant 
Mortality. 

Date  and  Time:  April  12,  1999,  9:00  a.m.- 
5:00  p.m.,  April  13,  1999,  8:30  a.m.-3:00  p.m. 

Place:  HoUday  tan  at  Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910, 
(301)  589-0800. 

The  meeting  is  ofken  to  the  public. 

Agenda:  Topics  Uiat  will  be  discussed 
include:  Early  Postpartum  Discharge;  Low- 
Birth  Weight;  Discrepancies  in  Infent 
Mortality;  and  the  Healthy  Start  Program. 

Anyone  requiring  information  regarding 
the  Committee  should  contact  Dr.  Peter  C 
van  Dyck,  Executive  Secretary,  Advisory 
Committee  on  ta&uit  Mortality,  Health 
Resources  and  Services  Administration, 
Room  18-05,  Parldawn  Building,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
Telephone  (301)  443-2170. 

Persons  intarested  m  attending  any  portion 
of  the  meeting  or  having  questions  regarding 
the  meeting  sJ^ould  contact  Ms.  Kerry  P. 


15776 


Federal  Register /Vol.  64,  No.  62 /Thursday.  April  1,  1999 /Notices 


Nesseler,  Health  Resources  and  Services 
Administration,  Maternal  and  Child  Health 
Bureau,  Telephone  (301)  443-2170. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  March  19, 1999. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  99-7926  Filed  3-31-99;  8:45  am] 
8IUJNG  CODE  41W-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Mental  HealttH 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  30, 1999. 

Time:  1:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Robert  H.  Stretch,  Phd, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301-443-4728. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  6, 1999. 

Time;  11:30  a.m.  to  2:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  James  Hotel.  950  24th  Street. 
N.W.,  Washington,  DC  20037. 

Contact  Person:  Jean  G.  Noronha,  Phd, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6154.  MSC  9609, 
Bethesda,  MD  20892-9609,  301-443-6470. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  die  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  9,  1999. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn.  924  25th  Street.  NW, 
Washington.  DC  20037. 

Contact  Person:  David  Chananie,  Phd, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center. 
6001  Executive  Blvd.,  Rm.  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301-443-1340. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  12, 1999. 
,  Tune:  3:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Jack  D.  Maser,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301-443-1340. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to-the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  14, 1999. 

Time:  12:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  SU^et,  NW, 
Washington,  DC  20037. 

Contact  Person:  Jean  G.  Noronha,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6154,  MSC  9609, 
Bethesda,  MD  20892-9609,  301-443-6470. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  tuning 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  21, 1999. 

rime;  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  Crystal  City  Hotel,  1800 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Contact  Person:  Jack  D.  Maser,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301-443-1340. 


Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  26, 1999. 

Time:  12:00  p.m.  to  1:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Jack  D.  Maser,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6150,  MSC  9608. 
Bethesda,  MD  20892-9608,  301-443-1340. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  March  25, 1999. 
La  Verne  Y.  Stiingfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-7998  Filed  3-31-99;  8:45  am] 

BHJJNQ  CO06  414CM>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Center  for  Biotechnology  Information, 
National  Library  of  Medicine. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Tide  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
NATIONAL  LIBRARY  OF  MEDICINE, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  woidd 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Center  for 
Biotechnology  Information,  National  Library 
of  Medicine. 

Dote;  May  17-18, 1999. 

Time;  May  17. 1999,  7:00  p.m.  to  10:00 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  The  Hyatt  Regency  Hotel,  100 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 
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Time:  May  18, 1999.  8:30  a.m.  to  2KM)  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Library  of  Medicine.  8600 
Rockville  Pike,  Board  Room.  Bethesda,  MD 
20894. 

Contact  Person:  David  J.  Lipman.  MD, 
Director.  Natl  Ctr  for  Biotechnology 
Information,  National  Library  of  Medicine. 
Department  of  Health  and  Human  Services. 
Bethesda.  MD  20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance.  National  Institutes  of  Health, 
HHS) 

Dated:  March  25, 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-7997  Filed  3-31-99;  8:45  am] 
BILIJNQ  CODE  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  andMsnSaLilsamr 
Services  Administration 

Agency  Infonnation  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  list  of 
infonnation  collection  requests  undOT 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
doctunents,  call  the  SAMHSA  Reports 
Clearance  OfBcer  on  (301)443-7978. 

GPRA  CUent  Outcomes  for  tbe 
Sobatance  Abuse  and  Mental  Healtii 
Services  Administration  (SAMHSA) 

NEW — ^The  mission  of  the  Substance 
Abuse  and  Mental  Health  Services 
Administration  (SAMHSA)  is  to 
improve  the  effectiveness  and  efficiency 
of  substance  abuse  and  mental  health 
treatment  and  prevention  services 
across  the  United  States.  All  of 
SAMHSA's  activities  are  designed  to 
ultimately  reduce  the  gap  in  the 
availability  of  substance  abuse  and 


moital  health  services  and  to  improve 
their  effectiveness  and  efficiency. 

Data  will  be  collected  from  all 
grantees  imder  four  Fiscal  Year  1998 
grant  programs  of  the  Center  for      , 
Substance  Abuse  Treatment  and  from 
all  SAMHSA  knowledge  development 
and  application  and  targeted  capacity 
expansion  grants  and  contracts  whrae 
client  outcomes  are  to  be  assessed  at 
intake  and  post-treatment  beginning  in 
Fiscal  Year  1999.  SAMHSA-funded 
projects  will  be  required  to  submit  this 
data  as  a  contingency  for  their  award. 
The  analysis  of  the  data  will  also  help 
determine  whether  the  goal  of  reducing 
health  and  social  costs  of  drug  use  to  the 
public  is  being  achieved. 

The  primary  purpose  of  the  proposed 
data  collection  activity  is  to  meet  the 
reporting  requirements  of  the 
Government  Performance  Review  Act 
(GPRA)  (Public  Law  103-62)  by 
allowing  SAMHSA  to  quantify  the 
effects  and  accomplishments  of 
SAMHSA  programs.  In  addition,  the 
data  will  be  useful  in  addressing  goals 
and  objectives  outlined  in  ONDCP's 
Performance  Measures  of  Effectiveness. 
Following  is  the  estimated  annual 
response  burden  for  this  effort. 


Center 

Number  of 
clients 

Responses/ 
dient 

Hours/ 
response 

Annual  burden 
hours 

Center  for  Substance  Abuse  Treatment 

3.750 
12.150 
13.837 

3 
3 
3 

.70 
.63 
.25 

2.625 
7.654 
3.459 

Center  for  Substance  Abuse  Prevention  ..„ 

Center  for  Mental  Health  Services  ; 

TOTAL  

"  ^ 

13.738 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Daniel  Chenok,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  March  25, 1999. 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
[FR  Doc.  99-8009  Filed  3-31-99;  8:45  am] 
aaiMO  CODE  4ia2-io-p 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DockM  No.  FB-4491-N-01] 

Draft  Envlronmentai  Impact  Statement: 
City  of  Hartford,  CT;  Section  108  Loan 
Guarantee/BEDI  Grant 

agency:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

summary:  The  Department  of  Housing 
and  Urban  Envelopment  gives  this 
notice  to  the  public  that  tibe  City  of 
Hartford,  Connecticut  intends  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  the  Adriaen's  Landing  Project, 
which,  among  other  components, 
includes  a  68,000  person  open-air 
stadium  in  the  city  of  Hartford, 
Connecticut. 

This  Notice  is  in  accordance  with 
regidations  of  the  Coimcil  on 
Environmental  Quality  as  described  in 


40  CFR  parts  1500-1508.  Federal 
agencies  having  jiuisdiction  by  law, 
special  expertise,  or  other  special 
interest  should  report  their  interests  and 
indicate  their  readiness  to  aid  in  the  EIS 
effort  as  a  "Cooperating  Agency." 
A  Draft  Environmental  Impact 
Statement  will  be  completed  for  the 
proposed  action  described  herein. 
Comments  relating  to  the  Draft  EIS  are 
requested  and  will  be  accepted  by  the 
contact  person  listed  below.  When  the 
Draft  EIS  is  completed,  a  notice  will  be 
sent  to  individuals  and  groups  known  to 
have  an  interest  on  the  Draft  EIS  and 
particularly  on  the  environmental 
impact  issues  identified  therein.  Any 
person  or  agency  interested  in  receiving 
a  notice  and  making  comment  on  the 
Draft  EIS  should  contact  the  person 
listed  below. 

ADDRESSES:  All  interested  agencies, 
groups  and  persons  are  invited  to 
submit  written  comments  on  the  within- 
named  project  and  the  Draft 
Environment  Impact  Statement  to  the 
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following  contact  person.  Such 
comments  should  be  received  by  the 
office  of  the  contact  person  and  all 
comments  so  received  will  be 
considered  prior  to  the  preparation  and 
distribution  of  the  Draft  Environmental 
Impact  Statement. 

Particularly  solicited  is  information 
on  reports  or  other  environmental 
studies  planned  or  completed  in  the 
project  area,  major  issues  and  date 
which  the  EIS  should  consider  and 
recommended  mitigating  measures  and 
alternatives  associated  with  the 
proposed  project.  Federal  agencies 
having  jurisdiction  by  law,  special 
expertise  or  other  special  interest 
should  report  their  interests  and 
indicate  their  readiness  to  aid  the  EIS 
effort  as  a  "cooperating  agency". 
FOR  FURTHER  INFORMATION  CONTACT*. 
Dennis  J.  Johnson,  Contract  Manager, 
City  of  Hartford,  Division  of 
Management  &  Budget,  Office  of  Grants 
Management,  Room  108,  550  Main 
Street,  Hartford.  Connecticut.  06103. 
Telephone:  (860)  543-8650. 
SUPPLEMENTARY  INFORMATKM:  The  Qty 
of  Hartford,  acting  on  behalf  of  the  U.S. 
Department  of  Housing  and  Urban 
Development,  in  cooperation  with  the 
Capital  City  Economic  Development 
Authority,  the  Federal  Highway 
Administration,  and  other  interested 
agencies  will  prepare  an  Environmental 
Impact  Statement  (EIS)  to  analyze 
potential  impacts  of  constructing  a  40- 
acre  mixed  use  development  complex 
including:  (1)  An  entertainment/retail 
venue  of  approximately  426.000  square 
feet,  (2)  an  approximately  68,000  person 
capacity  open  air  stadium,  (3)  an 
approximately  200,000  square  feet 
convention  center,  (4)  an  approximately 
700-room  convention  center  hotel,  (5) 
an  NFL  pavilion  for  theme  dining, 
interactive  entertainment  and  other  non- 
football  business,  (6)  an  interactive 
Connecticut  River  Discovery  Center 
(aquarium/history  museiun,  (7) 
approximately  350  residential 
apartments  with  some  retail  frontage,  (8) 
an  approximately  350-room  business 
hotel,  (9)  parking  facilities  representing 
approximately  7,500  spaces,  (10) 
relocation  and  modification  of  sewer, 
water,  and  other  utility  infrastructure 
and  vehicular  and  pedestrian  traffic 
access  modifications.  Adriaen's  Landing 
will  be  located  in  downtown  Hartford 
along  the  Connecticut  River.  The 
estimated  cost  for  this  project  is  1.3 
billion  dollars. 

The  City  of  Hartford  has  been 
awarded  a  Brownfield  Economic 
Development  Initiative  (BEDI)  grant 
from  the  DHUD  which  will  help  with 
the  costs  associated  with  site 


preparation  activities.  The  grant  funds 
will  be  combined  with  up  to  $13  million 
in  the  Section  108  loan  authority,  $5 
million  of  which  will  be  specifically 
used  in  conjunction  with  the  BEDI 
funds  on  the  entertainment/retail 
component  of  the  project. 

The  remaining  $8  miUign  will  be  used 
for  eligible  activities  associated  with  the 
project.  DHUD  funds  will  not  be  used  to 
support  the  stadium.  Seven  acres  of  the 
40-acre  development  are  air  rights  over 
Interstate  91  and  the  Whitehead 
Highway.  The  Federal  Highway 
Administration  would  need  to  approve 
the  use  of  this  air  space  and  will, 
therefore,  be  a  cooperating  agency. 

To  ensure  that  a  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  firom  all  interested  parties. 

An  information  open  house  lollowed 
by  a' scoping  meeting  will  be  held  on 
Thursday,  April  15, 1999  at  Betances 
School,  42  Charter  Oak  Avenue, 
Hartford,  CT  06103.  The  open  house 
will  be  held  from  5-7  p.m.  followed  by 
the  scoping  meeting  from  7-9  p.m.  The 
scoping  is  for  determining  the  scope  of 
issues  to  be  addressed  in  the  EIS  and  for 
identifying  the  significant  issues  related 
to  the  proposed  Adriaen's  I  binding 
project. 

Need  For  the  EIS 

It  has  been  determined  that  the 
project  may  constitute  an  action 
significantly  effecting  the  quality  of  the 
himaan  environment,  and  an 
Environmental  Impact  Statement  will  be 
prepared  by  the  City  of  Hartford  in 
cooperation  with  the  Capital  City 
Economic  Development  Authority  in 
accordance  with  the  National 
Enviroimiental  Policy  Act  of  1969  (Pub. 
L.  91-190)  on  such  project. 

Responses  to  this  notice  will  be  used 
to: 

1.  Determine  significant 
environmental  issues; 

2.  Identify  data  which  the  EIS  should 
address;  and 

3.  Identify  agencies  and  other  parties 
which  will  participate  in  the  EIS 
process  and  the  basis  for  their 
involvement. 

This  notice  is  in  accordance  with  the 
regulations  of  the  Council  on 
Environmental  Quality  imder  its  rule 
(40  CFR  part  1500). 

The  Draft  Environmental  Impact 
Statement  will  be  published  and 
distributed  about  August  9, 1999  and  a 
copy  will  be  on  file  at  the  City  of 
Hartford,  Division  of  Management  and 
Budget,  Room  108,  550  Main  Street, 
Hartford,  CT  06103  and  available  for 
public  inspection,  or  copies  may  be 


attained  at  the  same  address,  upon 
request. 

Scoping 

This  notice  is  part  of  the  process  used 
for  scoping  the  ^S.  Responses  v^  help 
determine  significant  environmental 
issues,  identify  data  which  the  EIS 
should  address,  and  help  identify 
cooperating  agencies. 

llie  Draft  Qivironmental  Impact 
Statement  will  be  published  upon 
completion  and  will  be  on  file,  and 
available  for  public  inspection  at  the 
address  listed  above.  Copies  may  also  be 
obtained  upon  request,  at  the  same 
address. 

This  Notice  shall  be  in  effiect  for  one 
year.  If  one  year  after  the  publication  of 
the  Notice  in  the  Federal  Register  a 
draft  EIS  has  not  been  filed  on  the 
project,  then  the  Notice  for  that  project 
shall  be  cancelled.  If  a  draft  EIS  is 
expected  more  than  one  year  after  the 
publication  of  this  Notice,  a  new  and 
updated  Notice  must  be  published. 

Dated:  March  26. 1999. 
Richard  H.  Broun, 

Director,  Office  of  Community  Viability. 
|FR  Doc.  99-8056  Filed  3-31-99;  8:45  am] 
BIUJNG  CODE  421 0-29-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  Fn-4170-N-191 

RIN  2577-AB74 

Indian  Housing  Block  Grant  Program: 
Notice  of  Revision  to  Transition 
Requirements— Proceeds  of  Sales  of 
Former  1937  Act  Homaownership  Units 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

action:  Notice  of  revised  transition 
requirements — ^proceeds  of  sales  of 
former  1937  Act  homeownership  imits. 

summary:  This  notice  provides 
additional  and  updated  guidance 
relating  to  the  sale  of  homeovtmership 
imits  and  to  cash  management  and 
investment  policies  and  procedures. 
The  purpose  of  this  guidance  is  to 
facilitate  the  smooth  transition  from 
procedures  and  resources  under  the 
United  States  Housing  Act  of  1937  (1937 
Act)  to  those  under  the  Indian  Housing 
Block  Grant  (IHBG)  Program. 
DATES:  These  transition  requirements 
are  effective  upon  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deboi^  M.  Lalancette,  National  Office 
of  Native  American  Programs, 
Department  of  Housing  and  Urban 
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Development,  1999  Broadway,  Suite 
3390,  Denver,  CO;  telephone  (303)  675- 
1600  (this  is  not  a  toll-firee  number). 
Hearing  or  speech-impaired  individuals 
may  access  this  number  via  TTY  by 
calling  the  toll-free  Federal  hifonnation 
Relay  Service  at  1-800-677-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996  (25  U.S.C.  4101  et  seq.) 
(NAHASDA)  was  enacted  on  October 
26, 1996,  and  took  effect  on  October  1, 
1997.  NAHASDA  requires  HUD  to  make 
grants  on  behalf  of  Indian  tribes  to  carry 
out  affordable  housing  activities.  A  final 
rule  to  implement  NAHASDA  and 
establish  the  IHBG  Program  was 
published  on  March  12, 1998,  (63  FR 
12334),  with  an  effective  date  of  April 
13, 1998. 

NAHASDA  also  required  the 
publication  of  a  notice  in  the  Federal 
Register  to  establish  any  requirements 
necessary  for  the  transition  from  the 
provision  of  assistance  for  Indian  tribes 
and  Indian  housing  authorities  imder 
the  1937  Act  and  other  related 
provisions  of  law  to  the  provision  of 
assistance  in  accordance  with 
NAHASDA.  An  initial  transition  notice 
was  published  on  January  27, 1997  (62 
FR  3972),  with  revisions  published  on 
February  24, 1997  (62  FR  8258),  January 
27, 1998  (63  FR  4076),  April  15, 1998 
(63  FR  18804),  and  October  2, 1998  (63 
FR  53084). 

This  revision  to  the  transition  notice 
requirements  addresses  the  treatment  of 
proceeds  itom  the  sale  of 
homeownership  units.  Question  42  in 
the  transition  notice  revision  published 
on  January  27,  1998  treated  proceeds 
from  the  sale  of  homeownership  units 
the  same  as  rental  and  homeownership 
operating  reserves,  mutual  help  equity 
accoimts  under  the  Mutual  Help 
Homeownership  Opportunity  Ingram, 
and  earned  home  payment  accounts 
under  the  Turnkey  IH  programs  for 
purposes  of  section  210  of  NAHASDA. 
Section  210  states  that  any  funds  for 
programs  for  low-income  housing  under 
the  United  States  Housing  Act  of  1937 
that,  on  the  date  of  the  applicability  of 
NAHASDA,  are  owned  by,  or  in  the 
possession  or  under  the  control  of,  the 
IHA  for  the  fribe,  including  all  reserves 
not  otherwise  obligated,  shall  be 
considered  assistance  under  NAHASDA 
and  subject  to  the  NAHASDA 
provisions  relating  to  use  of  such 
assistance. 

In  response  to  inquiries,  HUD  has 
reconsidered  Question  42  and 
determined  that  section  210  of 
NAHASDA  does  not  apply  to  the 


proceeds  frtim  the  sale  of 
homeownership  units.  The  purpose  of 
the  statutory  requirement  for  the 
transition  notice  is  to  facilitate  the 
transition  from  the  1937  Act  programs 
to  the  IHBG  program.  Proceeds  of  sale 
of  homeownership  imits  under  the  1937 
Act  are  not  characterized  as  program 
income  imder  the  IHBG  regulation.  By 
providing  that  the  proceeds  can  be  used 
for  any  housing  activity,  commimity 
facility,  or  economic  development 
activity  and  are  not  subject  to  other 
Federal  requirements,  HUD  is  seeking  to 
expedite  the  smooth  transition  to  the 
IlfflG  program.  Accordingly,  Question 
42  is  amended  by  this  notice  to  remove 
the  reference  to  homeownership  imit 
sales  proceeds,  and  Questions  42A  and 
42B  are  added  to  provide  guidance  on 
the  treatment  of  these  proceeds. 

In  addition  to  addressing 
homeownership  unit  sales  proceeds, 
this  notice  also  revises  Question  46  to 
extend  and  clarify  the  applicability  of 
PIH  Notice  96-33  to  cash  management 
and  investment  policies  and  procedures. 

n.  Rerisions  to  the  January  27, 1998 
Transition  Notice 

Accordingly,  FR  Doc.  98-1939,  the 
Indian  Housing  Block  Grant  Program — 
Revised  Notice  of  Transition 
Requirements,  published  in  the  Federal 
Register  January  27, 1998,  63  FR  4076, 
is  amended  as  follows: 

1.  On  page  4085,  in  colimrn  3, 
Question  42  and  Answer  42  are  revised 
to  read  as  follows: 

Question  42.  What  happens  to  rental 
and  homeownership  operating  reserves, 
mutual  help  equity  accounts  under  the 
Mutual  Help  Homeownership 
Opportunity  Program,  and  earned  home 
payment  accounts  under  the  Turnkey  m 
program? 

Answer  42.  Section  210  of  NAHASDA 
states  that  any  funds  for  programs  for 
low-income  housing  imder  the  United 
States  Housing  Act  of  1937  that,  on  the 
date  of  the  applicability  of  the  Act,  are 
owned  by,  or  in  the  possession  or  under 
the  control  of,  the  IHA  for  the  tribe, 
including  all  reserves  not  otherwise 
obligated,  shall  be  considered  assistance 
imder  the  Act  and  subject  to  the 
provisions  of  this  Act  relating  to  use  of 
such  assistance.  In  other  words,  the 
funds  are  considered  assistance  imder 
NAHASDA  and  are  subject  to 
NAHASDA  requirements.  The  funds  in 
the  accounts  are  also  subject  to  existing 
agreements  with  the  homebuyers. 

2.  On  page  4085,  in  column  3,  a  new 
Question  42A  and  Answer  42A  are 
added  to  read  as  follows: 

Question  42 A.  Can  proceeds  from  the 
sale  of  homeownership  units  be  used  for 


purposes  other  than  eligible  NAHASDA 
activities? 

Answer  42A.  Yes.  We  have 
determined  that  section  210  of 
NAHASDA  addresses  only  the  1937  Act 
funds  provided  by  HUD  and  not  the 
proceeds  from  the  sale  of 
homeownership  units.  Proceeds  can  be 
used  for  any  housing  activity, 
community  facility  or  economic 
development  activity  that  benefits  the 
community.  If  the  use  of  these  funds  is 
currently  outlined  in  an  Administrative 
Use  Agreement,  the  Agreement  can  be 
terminated  at  the  request  of  the  Indian 
Housing  Authority  (or  successor  entity). 
The  funds  can  then  be  used  for  any 
housing  activity,  community  facility  or 
economic  development  activity. 

3.  On  page  4085,  in  column  3,  a  new 
Question  42B  and  Answer  42B  are 
added  to  read  as  follows: 

Question  42B.  What  Federal 
requirements  would  apply  to  the 
proceeds  from  the  sale  of 
homeownership  units? 

Answer  42B.  The  use  of  proceeds  are 
not  subject  to  any  Federal  requirements, 
except  that  the  funds  must  be  used  for 
the  activities  set  forth  in  Answer  42A. 

4.  On  page  4086,  in  column  1,  Answer 
46  is  revised  to  read  as  follows 
(Question  46  is  republished  fdr  the 
convenience  of  readers): 

Question  46.  What  cash  management 
and  investment  policies  and  procedures 
are  in  effect  as  of  October  1,  1997? 

Answer  46.  Current  procedures 
outlined  in  PIH  Notice  96-33  (HA) 
dated  June  4,  1996,  extended  by  Notice 
98-46  (HA)  dated  September  1, 1998, 
titled  "Required  HA  Cash  Management 
and  Investment  Policies  and 
Procedures"  will  continue  to  apply  to 
1937  Act  funds  which  are  held  in 
reserve  accounts  until  further  notice. 
Please  note,  however,  that  sections  7(c) 
and  8  of  Notice  98-46  do  not  apply  to 
1937  Act  fiinds.  Also,  the  limit  on 
maturity  dates  outlined  in  section  6  of 
Notice  96-33  does  not  apply. 

Authority:  25  U.S.C.  4116(a). 

Dated:  March  26, 1999. 
Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  99-8030  Filed  3-29-99;  2:09  pm] 
BtUmO  CODE  421 0-3»-P 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wlkfllfe  Servic* 

Notice  of  Receipt  of  Applications  for 
PoriiiK 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
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activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.y. 

PRT-009261 

Applicant:  Arizona  State  University,  Tempe, 
AZ 

The  applicant  requests  a  permit  to 
import  DNA  samples  of  mantled  howler 
monkeys  [Alouatta  palliatta)  from  Costa 
Rica.  Samples  were  collected  from 
animals  as  part  of  a  study  on  wild 
populations  authorized  by  the 
Government  of  Costa  Rica.  This  notice 
covers  activities  conducted  by  the 
applicant  for  a  period  of  five  years. 
PRT-843425 
Applicant:  Nashville  Zoo,  Joelton,  TN 

The  applicant  requests  a  permit  to 
export  two  captive  bom  White  tigers 
[Panthera  tigris)  to  the  Cango  Wildlife 
Ranch,  Oudtshoom,  South  Africa  for  the 
piupose  of  enhancement  of  the  survival 
of  the  species  tlirough  conservation 
education. 
PRT-008720 
Applicant:  Steig  Johnson,  Berkeley,  CA 

The  applicant  requests  a  permit  in 
affiliation  with  the  University  of  Texas, 
to  import  blood  and  hair  samples  from 
Brown  lemurs  [Eulemur  fulvus) 
collected  in  the  wild  in  Madagascar,  for 
the  purpose  of  scientific  research. 
PRT-009565 

Applicant:  Fort  Worth  Zoological  Gardens, 
Fort  Worth,  TX 

The  applicant  requests  a  permit  to 
import  one  male  and  one  female 
captive-bom  hidochinese  tigers 
{Panthera  tigris  corbetti)  from  the 
Singapore  Zoological  Gardens, 
Singapore  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  captive  propagation. 

PRT-009590 

Applicant:  Indianapolis  Zoological  Society, 
Inc.,  Indianapolis,  IN 

The  applicant  requests  a  permit  to 
import  two  wild  and  two  captive-bred 
Grand  Cayman  groimd  iguana  (Cyclura 
nubila  lewisi)  from  the  National  Trust 
for  the  Cayman  Islands,  Cajonan  Islands, 
British  West  Indies  for  the  ptirpose  of 
enhancement  of  the  survival  of  the 
species  through  captive  propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  die  Director 
within  30  days  of  the  date  of  this 
publication. 


The  public  is  invited  to  comment  on 
the  following  applications  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  applications  were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  etseq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 
PRT-835367 
Applicant:  Joseph  Cavallaro,  Frankford,  WV 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  Lancaster  Sound 
polar  bear  population,  Northwest 
Territories,  Canada  for  personal  use. 

PRT-009656 

Applicant:  Daniel  L.  Heyne,  Coldwater,  OH 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  Northern 
Beaufort  Sea  polar  bear  population, 
Northwest  Territories,  Canada  for 
personal  use. 
PRT-009133 
Applicant:  John  J.  Jackson  III,  Metairie,  LA 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-himted  from  the  Lancaster  Sound 
polar  bear  population.  Northwest 
Territories,  Canada  for  personal  use. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfex 
Drive,  Room  700,  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  the  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
address  within  30  days  of  the  date  of 
publication  of  this  notice. 

Dated:  March  26, 1999. 
MaryEIlen  Amtower, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

[FR  Doc.  99-6002  Filed  3-31-99;  8:45  am] 

BILUNO  CODE  4310-6»-P 


DEPARTMENT  OF  THE  INTERIOR 

nsh  and  Wildlife  Servic* 

Aquatic  Nuisance  Species  Tasic  Force 
Study 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  availability  of  report 

and  request  for  comments. 

summary:  This  notice  annoimces  the 
availability  of  the  Ballast  Exchange 
Study:  Consideration  of  Back-Up 
Exchange  Zones  and  Environmental 
Effects  of  Ballast  Exchange  and  Ballast 
Release  and  requests  comments  as  to  its 
scientific  and  technical  accuracy  and 
completeness.  In  addition,  conmients 
are  requested  on  whether  the  ballast 
exchange  study  on  which  the  report  is 
based  can  be  adopted  as  fulfilling  the 
requirements  of  section  1102(a)(1)  of  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990. 
DATES:  Comments  on  the  Report  and 
whether  the  Ballast  Exchange  Study 
requirements  of  the  Act  have  been  met 
are  requested  by  May  3, 1999. 
ADDRESSES:  Copies  of  the  Report  can  be 
obtained  from  ^e  Aquatic  Nuisance 
Species  Task  Force,  4401  North  Fairfax 
Drive,  Suite  851,  Arlington,  Virginia 
22203-1622.  Comments  should  be  sent 
to  the  same  address.. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Peoples,  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force  at 
703-358-2025  or  by  e-mail  at: 

robert peoples@fws.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
1102(a)(1)  of  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990  (16  U.S.C. 
4712(a)(1))  directs  the  Aquatic  Nuisance 
Species  Task  Force  established  by  that 
statute  to  conduct  a  Ballast  Exchange 
Study.  The  purposes  of  the  Study  are  to 
(1)  assess  the  environmental  effects  of 
ballast  water  exchange  on  the  diversity 
and  abundance  of  native  species  in  U.S. 
waters  and  (2)  identify  areas  in  U.S. 
waters  and  the  Exclusive  Economic 
Zone  where  ballast  exchange  is  not 
likely  to  result  in  new  infestations  of 
nonindigenous  species  nor  spread       • 
aquatic  nuisance  species. 

In  1993,  scientists  with  extensive 
experience  studying  biological 
invasions,  including  ballast  water, 
proposed  to  the  u.S.  Environmental 
Protection  Agency  (EPA)  and  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  that  those 
agencies  fund  a  ballast  exchange  study. 
Although  both  agencies  are  represented 
on  the  ANS  Task  Force  and  Task  Force 
staff  were  aware  of  the  proposal,  the 
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ANS  Task  Force  did  not  commission  the 
study.  The  principal  investigators 
assembled  a  team  of  biological  invasion 
scientists  and  physical  oceanographers 
to  conduct  a  study  and  submitted  their 
report  to  the  ANS  Task  Force  and 
NOAA  in  November  1998.  Both  EPA 
and  NOAA  have  accepted  the  report  and 
authorized  its  release. 

The  ANS  Task  Force  is  now 
considering  whether  to  adopt  this 
volunteered  study  as  fulfilling  its 
responsibilities  imder  section  1102(a)(1) 
of  the  Act  (16  U.S.C.  4712(a)(1)).  A  key 
factor  in  those  deliberations  is  the 
scientific  and  technical  accuracy  and 
completeness  of  the  November  1998 
report  of  the  volunteered  study. 

Dated:  March  26, 1999. 
Hannibal  Bolton, 

Acting  Co-Chair,  Aquatic  Nuisance  Species 

Task  Force,  Acting  Assistant  Director — 

Fisheries. 

[FR  Doc.  99-7976  Filed  3-31-99;  8:45  am] 

BNJJNG  CODE  4310-5S-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-1 25-08-1 430-00;  GP9.-0148  ;  OR 
53620] 

Notice  of  Realty  Action:  Direct  Sale  of 
Public  Land  in  Coos  County,  Oregon 

AGENCY:  Bureau  of  Land  Management 
(BLM),  hiterior. 

ACTION:  Correction  notice. 

SUMMARY:  hi  Federal  Register,  Volume 
63,  Page  70419,  Number  244  of  Monday, 
December  21, 1998,  Notices,  under  the 
SUMMARY  heading,  add  the  following 
paragraph:  The  mineral  interest  being 
offered  for  conveyance  have  no  known 
mineral  values  and  may  be  conveyed 
simultaneously,  in  accordance  with 
Section  209  of  the  Federal  Land  Policy 
and  Management  Act.  Acceptance  of  the 
direct  sale  offer  will  qualiiy  the 
purchaser  to  make  application  for 
conveyance  of  those  mineral  interests. 
Purchasers  must  submit  a  non 
refundable  $50.00  filing  fee  for  the 
conveyance  of  the  mineral  estate  upon 
request  by  the  Bureau  of  Land 
Management. 

Dated:  March  23, 1999. 
Sue  E.  Richardson, 
District  Manager. 

[FR  Doc.  99-8031  Filed  3-31-99;  8:45  am] 
BHJJNG  CODE  4310-e4-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-030-09-1 220-04:GP»-01 29] 

Notice  of  Special  Recreation  Permit 
Requirements,  Wallowa/Grande  Ronde 
Rivera 

agency:  Bureau  of  Land  Management, 

Interior,  Vale  District  Baker  Resource 

Area. 

ACTION:  Notice  of  Special  Recreation 

Permit  Requirements,  Wallowa/ Grande 

Ronde  Rivers,  Oregon  and  Washington. 

summary:  Withdrawn. 

Additional  Information 

Federal  Register  Notice  #OR-O30-09- 
1220-04:GP9-0996  (64  FR  9347,  Feb. 
25, 1999),  is  withdrawn.  New 
regulations  regarding  the  permit  system 
for  the  Wallowa/Grande  Ronde  Rivers 
will  be  forthcoming. 
FOR  FURTHER  INFORMATION  CONTACT: 
Baker  Resource  Area,  3165  10th  St., 
Baker  City,  Oregon  97814,  Telephone 
(541)  523-1256. 
Penelope  |.  Woods, 
Baker  Resource  Area  Manager. 
[FR  Doc.  99-8032  Filed  3-31-99;  8:45  am) 
BaUNG  COOE  4310-n-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[  AZ-830-1 430-01 ;  AZA-30e20] 

Notice  of  Proposed  Withdrawal; 
Arizona 

AGENCY:  Bureau  of  Land  Management, 

hiterior. 

ACTION:  Notice;  Correction. 

SUMMARY:  In  a  notice  published  in  the 
Federal  Register  December  14, 1998,  the 
Secretary  of  the  hiterior  proposed  to 
withdraw  approximately  605,350  acres 
of  Federal  lands  and  minerals  to  protect 
the  native  biodiversity  and  the 
ecological  richness  of  the  Shivwits 
Plateau  area  in  northwestern  Arizona. 
The  document  contained  five  legal 
description  errors. 

hi  the  Federal  Register  issue  of 
December  14,  1998,  in  FR  Doc.  98- 
33046:  (1)  On  page  68789,  in  the  ninth 
line,  add  (Private  Surface).  (2)  On  page 
68789,  in  the  thirteenth  line,  change  the 
SEV4  to  the  NEV4  to  read:  Sec.  10,  NEV4, 
NV2NWV4,  SEV4NWV4,  and  SVz;  600.00 
acres.  (3)  On  page  68790,  in  the  forty 
second  line,  change  SV4  to  SV2  to  read: 
Sec.  5,  lots  1  to  4,  inclusive,  SV2NV2  and 
SV2;  (Non-Federal  Subsurface)  633.84 
acres.  (4)  On  page  68792,  in  the  fifteenth 


line  from  the  bottom,  add  EV2  to  read: 
Sec.  29,  EVzEVz;  (Non-Federal  Surface 
and  Federal  Subsurface)  180.10  acres. 
(5)  On  page  68794,  in  the  third  line  from 
the  bottom,  add  NEV4SEV4  to  read:  Sec. 
2,  lot  4,  SV2NWV4,  NV2SEV4,  SWV4SEV4; 
(State  Surface  and  Subsurface)  237.42 
acres. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  G.  Taylor,  Field  Manager,  Arizona 
Strip  Field  Office,  34SEast  Riverside 
Drive.  St.  George,  Utah  84790,  (435) 
688-3200. 

Dated:  February  16,  1999. 
Roger  G.  Taylor, 
Arizona  Strip  Field  Manager. 
[FR  Doc.  99-7970  Filed  3-31-99;  8:45  am) 

BIUMO  COOE  431  »-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  IManagement  Servica 

Agency  Information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  extension  of  a 

currently  approved  information 

collection. 

SUMMARY:  As  (tart  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  N^S  invites  the  public  and 
other  Federal  agencies  to  comment  on  a 
proposal  to  extend  the  currently 
approved  collection  of  information 
discussed  below.  The  Paperwork 
Reduction  Act  of  1995  (PRA)  provides 
that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
xmless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(0MB)  control  niunber. 
DATES:  Submit  written  comments  by 
May  3,  1999. 

ADDRESSES:  Submit  comments  and 
suggestions  directly  to  the  Office  of 
hiformation  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  (OMB 
Control  Number  1010-0118),  725  17th 
Street,  NW,  Washington,  DC  20503. 
Send  a  copy  of  your  comments  to  the 
Minerals  Management  Service, 
Attention:  Anne  Ewell,  Mail  Stop  4024, 
381  Elden  Street,  Hemdon,  Vii;ginia 
20170-4817. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  the  electronic 
spreadsheets,  please  contact  Larry 
Barker,  Division  of  Verification, 
telephone  (303)  231-3157,  FAX  (303) 
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231-3189,  e-mail  address: 
Lawrence.Barker@mms.gov.  For 
questions  concerning  this  collection  of 
information,  please  contact  Aime  Ewell, 
Royalty-in-Kind  Study  Team,  telephone 
(703)  787-1584.  You  may  also  obtain 
copies  of  this  collection  of  information 
by  contacting  MMS's  Information 
Collection  Clearance  OfBcer  at  (202) 
208-7744. 
SUPPLEMENTARY  INFORMATION: 

Titie:  Royalty-in-Kind  (RK)  Pilot 
Program  Spreadsheets:  Federal  Oil  and 
Gas  Purchase  System  and  Joint  Effort — 
Royalty  Oil  and  Gas  Purchase  System. 

Abstract:  The  Secretary  of  the  Interior, 
under  the  Mineral  Leasing  Act  (30 
U.S.C.  192)  and  the  Outer  Continental 
Shelf  Lands  Act  (43  U.S.C.  1353),  is 
responsible  for  the  management  of 
royalties  on  minerals  produced  from 
leased  Federal  lands.  MMS  carries  out 
these  responsibilities  for  the  Secretary. 
The  Report  of  Sales  and  Royalty 
Remittance,  Form  MMS-2014,  is  the 
only  document  used  by  MMS's 
automated  Auditing  and  Financial 
System  (AFS)  to  input  royalty-related 
financial  data  from  lessees,  payors,  and 
purchasers.  MMS  has  undertaken 
several  pilot  programs  to  study  the 
feasibility  of  taking  the  Government's 
royalty  in  the  form  of  production,  that 
is,  as  RIK.  MMS  has  made  available  at 
no  cost  two  versions  of  an  electronic 
spreadsheet  for  RIK  purchasers  to  use  to 
simply  create  an  electronic  Form  MMS— 
2014  to  accompany  their  payments  for 
Federal  RIK,  since  they  will  not  need  to 
use  the  full  range  of  reporting 
instructions  and  methods  on  the  form. 

MMS  will  use  the  information  to 
conduct  its  automated  accoimting, 
verification,  and  distribution  activities 
and  to  support  disbursement  of  royalty 
revenues  to  the  Treasury  and  States  that 
have  an  interest  in  Federal  revenues. 
MMS  will  protect  proprietary 
information  submitted  on  Form  MMS- 
2014  under  applicable  Department 
reg\ilations  at  43  CFR  part  2.  No  items 
of  a  sensitive  natiu^  are  collected.  The 
requirement  to  respond  is  mandatory. 

Burden  Statement:  The  reporting 
burden  is  estimated  to  average  2 
minutes  per  response  (line  of  data) 
including  the  time  for  reviewing  the 
instructions,  gathering  and  maintaining 
the  data,  entering  the  data  on  the 
spreadsheets,  and  reviewing  the 
output — a  completed  Form  MMS-2014. 

"This  collection  of  RIK  purchaser 
information  represents  a  significant  net 
reduction  in  burden  compared  to  the 
collection  of  information  on  in-value 
transactions.  While  a  few  new 
companies  may  report,  the  overall 
number  of  respondents  is  greatly 


reduced.  This  is  because  only  one 
purchaser  need  report  one  or  two  lines 
of  data  on  aggregated  volumes  from  a 
multi-lease  property,  rather  than 
multiple  lessee/producers  each 
reporting  at  the  detailed  revenue  source 
level  that  in-value  royalty  payments 
would  require  for  the  same  properties. 
The  electronic  spreadsheets 
automatically  allocate  data  needed  by 
MMS  to  revenue  source  levels  on  Form 
MMS-2014,  reducing  complexity  of 
reporting.  This  is  made  possible  because 
MMS  enters  necessary  reference  data 
(e.g.,  ownership  percentages)  into  the 
spreadsheets  before  providing  them  to 
purchasers.  Fiuther,  the  spreadsheet  for 
joint  Federal  and  State  production  will 
also  automatically  create  a  report 
acceptable  to  the  State  of  Wyoming  for 
production  frt>m  properties  offered 
jointly  by  MMS  and  the  State. 

On  November  27, 1998.  MMS 
published  a  60-day  Federal  Register 
Notice  (63  FR  65610)  soliciting 
comments  on  using  the  optional 
electronic  spreadsheets  (both  Federal 
only  and  joint  Federal  and  State 
versions)  to  create  a  Form  MMS-2014 
when  reporting  purchases  of  the 
Government's  royalty  oil.  Although  the 
spreadsheets  were  in  use  before  and 
during  the  comment  period,  no 
comments  were  received.  However, 
during  contact  with  purchasers  in  the 
Wyoming  Pilot  I,  Phase  1,  MMS  found 
that  the  purchasers  were  pleased  with 
the  new  process.  Purchasers  preferred 
MMS's  electronic  spreadsheets  to  any 
other  method.  Additionally,  those 
reporting  on  properties  combining 
Federal  and  State  production  located  in 
the  State  of  Wyoming  were  particularly 
pleased  that,  once  siifficient  data  to 
prepare  a  report  to  MMS  had  been 
entered  for  those  agreements,  the 
electronic  spreadsheets  automatically 
calculated  and  produced  reports 
acceptable  to  the  State. 

Estimated  Number  of  Respondents:  4 
in  year  1;  5  in  year  2;  and  10  in  year  3. 

Estimated  Total  Annual  Burden  on 
Respondents:  49  hours  in  year  1;  330  in 
year  2;  and  330  in  year  3. 

Frequency  of  Collection:  Monthly. 

Comments:  In  calculating  the  burden, 
we  assume  that  respondents  perform 
many  of  the  requirements  and  maintain 
records  in  the  normal  course  of  their 
activities.  We  consider  these  usual  and 
customary  and  take  that  into  account  in 
estimating  the  burden. 

(1)  We  specifically  solicit  your 
comments  on  the  following  questions: 

(a)  Is  the  proposed  collection  of 
information  necessary  for  us  to  properly 
perform  our  functions  and  will  it  be 
useful? 


(b)  Are  the  estimates  of  the  burden 
hours  of  the  proposed  collection 
reasonable?  

(c)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
information  collection  burden  on 
respondents,  including  through  the  use 
of  appropriate  automated  electronic, 
medianical,  or  other  forms  of 
information  technology? 

(2)  In  addition,  the  PRA  reqxiires 
agencies  to  estimate  the  total  aimual 
reporting  and  recordkeeping  "cost" 
burden  to  respondents  or  recordkeepers 
resulting  from  the  collection  of 
information.  We  need  to  know  if  you 
have  costs  associated  with  the  collection 
of  this  information  for  either  total 
capital  and  startup  cost  components  or 
annual  operation,  maintenance,  and 
purchase  of  service  components.  Yo^a 
estimates  should  consider  the  costs  to 
generate,  maintain,  and  disclose  or 
provide  the  information.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discoimt  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  facilities. 
Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  (i)  Before  October  1, 1995; 
(ii)  to  comply  with  requirements  not 
associated  with  the  information 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach 
(202) 208-7744. 

Dated:  Marcii  22, 1999. 
Lucy  Qunques  Denett, 
Associate  Director  for  Royalty  Management. 
(PR  Doc.  99-7967  Filed  3-31-99;  8:45  am] 
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irfTERNATIONAL  TRADE 
COMMISSION 

[(Invs.  Nos.  AA1921-143  (Ftoview)  and  731- 
TA-341, 343-345, 391-397.  and  399 
(Review))] 

Certain  Bearings  From  China,  France, 
Germany,  Hungary,  Kaly,  Japan, 
Rroania,  Singapore,  Sweden,  and  the 
United  Kingdom 

agency:  United  States  International 
Trade  Commission. 
ACTK)N:  Institution  of  five-year  reviews 
concerning  the  antidumping  duty  orders 
on  certain  bearings  from  China,  France, 
Germany,  Hungary,  Italy,  Japan, 
Romania,  Singapore,  Sweden,  and  the 
United  Kingdom. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
antldiunping  duty  orders  on  certain 
bearings  from  China,  France,  Germany, 
Himgary,  Italy,  Japan,  Romania, 


Singapore,  Sweden,  and  the  United 
Kingdom  would  be  likely  to  lead  to 
continuation  or  reciurence  of  material 
injury.  Pursuant  to  section  751(c)(2)  of 
the  Act,  interested  parties  are  requested 
to  respond  to  this  notice  by  submitting 
the  information  specified  below  to  the 
Commission; '  to  be  assured  of 
consideration,  the  deadline  for 
responses  is  May  21, 1999.  Comments 
on  the  adequacy  of  responses  may  be 
filed  with  the  Commission  by  June  14, 
1999. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 


World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  April  1. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobiUty 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  the  dates  hsted  below, 
antidumping  duty  orders  were  issued  on 
the  subject  imports: 


Order  date 


8/18/76 
6/15/87 
6/19/87 
6/19/87 
10/6/87 
5/15/89 
S/1S/89 
5/15/89 
5/15/89 
5/15/89 
5/15/89 
5/15/89 
5/15/89 


Product/country 


Tapered  roller  bearings,  4"  and  under/Japan  

Tapered  roller  bearings/China  

Tapered  roller  bearings/Hurtgtuy 

Tapered  roller  bearings/Romania  

Tapered  roller  t>earings,  over  4'7Japan „ 

Ball,  cylindrical  roller,  and  spherical  plain  bearings/Germany 
Ball,  cylindrical  roller,  and  spherical  plain  bearings/France  ..., 

Ball  and  cylindrical  roller  bearings/Italy  

Ball,  cylindrical  roller,  and  spherical  plain  bearings/Japan 

Ball  bearings/Romania 

Ball  bearings/Singapore 

Ball  and  cylindrical  roller  bearings/Sweden 

Ball  and  cylindrical  roller  bearings/United  Kingdom 


Inv.  No. 


AA1921-143 
731-TA-344 
731-TA-341 
731-TA-345 
731-TA-343 
731-TA-391 
731-TA-392 
731-TA-<393 
731-TA-394 
731-TA-395 
731-TA-396 
731-TA-397 
731-TA-399 


F.R.  cite 


41  F.R. 

34974 
52  F.R. 

22667 
52  F.R. 

23319 
52  F.R. 

23320 
52  F.R. 

37352 
54  F.R. 

20900 
54  F.R. 

20902 
54  F.R. 

20903 
54  F.R. 

20904 
54  F.R. 

20906 
54  F.R. 

20907 
54  F.R. 

20907 
54  F.R. 

20910 


The  Commission  is  conducting 
reviews  to  determine  whether 
revocation  of  the  orders  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  to  the  domestic  industry 
within  a  reasonably  foreseeable  time.  It 
will  assess  the  adequacy  of  interested 
party  responses  to  this  notice  of 


'  No  response  to  this  request  for  information  is 
required  if  a  currently  valid  Office  of  Management 
and  Budget  (OMB)  number  is  not  displayed;  the 
OMB  number  is  3117-0016/USrrC  No.  99-5-002, 


institution  to  determine  whether  to 
conduct  full  reviews  or  expedited 
reviews.  The  Commission's 
determinations  in  any  expedited 
reviews  will  be  based  on  the  facts 
available,  which  may  include 
information  provided  in  response  to  this 
notice. 


expiration  date  June  30, 1999.  Public  reporting 
burden  for  the  request  is  estimated  to  average  7 
hours  per  response.  Please  send  comments 
regarding  the  accuracy  of  this  burden  estimate  to 


Definitions. — The  following 
definitions  apply  to  these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 
Commerce. 


the  Cfucc  of  hivestigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.  Washington,  DC 
20436. 
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(2)  The  Subject  Countries  in  these 
reviews  are  China,  France,  Gennany, 
Hungary,  Italy,  Japan,  Romania,  . 
Singapore,  Sweden,  and  the  United 
Kingdom. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination  concerning  tapered  roller 
bearings,  4  inches  &  under  from  Japan 
(Inv.  No.  AA192 1-143),  the  Commission 
did  not  specifically  define  the  Domestic 
Like  Product;  however,  in  its  original 
determinations  concerning  tapered 
roller  bearings,  over  4  inches  from  Japan 
(Inv.  No.  731-TA-343)  and  tapered 
roller  bearings  from  Hungary,  China, 
and  Romania  (Invs.  Nos.  341,  344,  and 
345).  the  Commission  found  one 
Domestic  Like  Product:  tapered  roller 
bearings  and  parts  thereof — finished  or 
unfinished;  flange,  take-up  cartridge, 
and  hanger  units  incorporating  tapered 
roller  bearings,  and  tapered  roller 
housings  (except  pillow  blocks] 
incorporating  tapered  rollers,  with  or 
without  spindles,  and  whether  or  not  for 
automotive  use.  In  its  original 
determinations  concerning  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from 
Germany,  France,  Italy,  Japan,  Romania, 
Singapore,  Sweden,  and  the  United 
Kingdom  (Investigations  Nos.  731-TA- 
391-397  and  399),  the  Commission 
made  affirmative  determinations  with 
respect  to  each  of  the  following  three 
Domestic  Like  Products:  (1)  ball 
bearings,  (2)  cylindrical  roller  bearings, 
and  (3)  spherical  plain  bearings.  One 
Commissioner  defined  the  Domestic 
Like  Product  differently.  For  purposes 
of  this  notice,  you  should  report 
information  separately  on  each  of  the 
following  six  Domestic  Like  Products; 
(1)  tapered  roller  bearings,  (2)  tapered 
roller  bearings,  4  inches  and  under,  (3) 
tapered  roller  bearings,  over  4  inches, 
(4)  ball  bearings,  (5)  cylindrical  roller 
bearings,  and  (6)  spherical  plain 
bearings. 

(4)  Tne  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination 
concerning  tapered  roller  bearings,  4 
inches  &  under  from  Japan  (Inv.  No. 
AA1921-143).  the  Commission  did  not 
specifically  define  the  Domestic 
Industry;  however,  in  its  original 
determinations  concerning  tapered 
roller  bearings,  over  4  inches  from  Japan 
(Inv.  No.  731-TA-343)  and  tapered 
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roller  bearings  from  Hungary,  China, 
and  Romania  (Invs.  Nos.  341,  344,  and 
345),  the  Commission  foimd  one 
Domestic  Industry  devoted  to  the 
production  of  the  Domestic  Like 
Product,  as  defined  above.  In  its  original 
determinations  concerning  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from 
Gennany,  France,  Italy,  Japan,  Romania, 
Singapore,  Sweden,  and  the  United 
Kingdom  (Investigations  Nos.  731-TA- 
391-397  and  399),  the  Commission 
made  affirmative  determinations  with 
respect  to  three  Domestic  Industries, 
each  devoted  to  the  production  of  one 
of  the  three  Domestic  Like  Products,  as 
defined  above.  One  Commissioner 
defined  the  Domestic  Industry 
differently.  For  purposes  of  this  notice, 
you  should  report  information  on  six 
Domestic  Industries,  each  devoted  to  the 
production  of  one  of  the  following  six 
Domestic  Like  Products:  (1)  tapered 
roller  bejuings,  (2)  tapered  roller 
bearings,  4  inches  and  imder,  (3) 
tapered  roller  bearings,  over  4  inches, 
(4)  ball  bearings,  (5)  cylindrical  roller 
bearings,  and  (6)  spherical  pi  ain 
bearings. 

(5)  The  Order  Dates  are  the  dates  that 
the  antidimiping  duty  orders  under 
review  became  effective.  In  these 
reviews,  the  Order  Dates  are  as  shown 
in  the  preceding  tabulation. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufactiuer  or  through  its  selling 
agent. 

Participation  in  the  Reviews  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
vdshing  to  participate  in  the  reviews  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  reviews. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  ProtectiTe  Order  (APO) 
and  APO  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Conunission's  rules,  the  Secretary  will 
make  BPI  submitted  in  these  reviews 
available  to  authorized  applicants  under 


the  APO  issued  in  the  reviews,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  1677(9),  who  are  parties  to  the 
reviews.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Pursuant  to  section  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  these 
reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Commission,  its  employees,  and 
contract  personnel  to  use  the. 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pursuant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  May  21, 1999.  Pursuant  to 
section  207.62(b)  of  the  Commission's 
rules,  eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  expedited  or  full  reviews.  The 
deadline  for  filing  such  comments  is 
June  14, 1999.  All  written  submissions 
must  conform  with  the  provisions  of 
sections  201.8  and  207.3  of  the 
Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requfrements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
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are  not  a  paity  to  the  reviews  you  do  not 
need  to  serve  your  response). 

Inability  To  Provide  Requested 
Infiomation 

Pursuant  to  section  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  liie  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institation 

Please  provide  the  requested 
information  separately  for  each 
Domestic  Like  Prodiict,  as  defined 
above,  and  for  each  of  the  products 
identified  by  Commerce  as  Subject 
Merchandise.  If  you  are  a  domestic 
producer,  union/ worker  group,  or  trade/ 
business  association;  import/export 
Subject  Merchandise  firom  more  than 
one  Subject  Coimtry;  or  produce  Subject 
Merchandise  in  more  than  one  Subject 
Country,  you  may  file  a  single  response. 
If  you  do  so,  please  ensure  that  yova 
response  to  each  question  includes  the 
information  requested  for  each  pertinent 
Subject  Country.  As  used  below,  the 
term  "firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 

or  entity  (including  World  Wide 
Web  address  if  available)  and  name, 
telephone  number,  fax  number,  and 
E-mail  address  of  the  certifying 
official. 

(2)  A  statement  indicating  whether  your 

firm/entity  is  a  U.S.  producer  of  the 
Domestic  Like  Product  to  which 
your  response  pertains,  a  U.S. 
luiion  or  worker  group,  a  U.S. 
importer  of  the  Subject 
Merchandise,  a  foreign  producer  or 
exporter  of  the  Subject 
Merchandise,  a  U.S.  or  foreign  trade 
or  business  association,  or  another 
interested  party  (including  an 
explanation).  If  you  are  a  union/ 
worker  group  or  trade/business 
association,  identify  the  firms  in 
which  your  workers  are  employed 
or  which  are  members  of  your 
association. 


(3)  A  statemrait  indicating  whether  your 

firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 

the  revocation  of  the  antidtmiping 
duty  orders  on  each  Domestic 
Industry  for  which  you  are  filing  a 
response  in  general  and/or  your  . 
firm/entity  specifically.  In  your 
response,  please  discuss  the  various 
factors  specified  in  section  752(a)  of 
die  Act  (19  U.S.C.  1675a(a)) 
including  the  likely  volume  of 
subject  imports,  likely  price  effects 
of  subject  imports,  and  likely 
impact  of  imports  of  Subject 
Merchandise  on  the  Domestic 
Industry. 

(5)  A  list  of  all  known  and  currently 

operating  U.S.  producers  of  each 
Ek>mestic  Like  Product  for  which 
you  are  filing  a  response.  Identify 
any  known  related  parties  and  the 
natiu«  of  the  relationship  as  defined 
in  section  771(4KB)  of  the  Act  (19 
U.S.C.  1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 

operating  U.S.  importers  of  the 
Subject  Merchandise  and  producers 
of  the  Subject  Merchandise  in  the 
Subject  Countries  that  currently 
export  or  have  exported  Subject 
Merchandise  to  the  United  States  or 
other  countries  since  the  years  the 
petitions  were  filed.  The  Subject 
Merchandise,  the  Subject  Countries, 
and  the  years  the  petitions  were 
filed  are  listed  below: 


Subject  merchandise/ 
Subject  country 


Tapered  roller  t)earings,  4"  &  urxter/ 

Japan  

Tapered  roller  bearfngs/China,  Hur)- 

gary,  and  Romania  

Tapered    roller   bearings,   over  4" 

Japan  

Ball,  cylindrical  roller,  and  spherical 

plain  bearings/France  

Ball,  cylindrical  roller,  and  spherical 

plain  bearings/Germany 

Ball  and  cylindrical  roller  bearings/ 

Italy 

Ball,  cylindrical  roller,  ar>d  spherical 

plain  bearings/Japan 

Ball  bearings/Romania  ., 

Ball  t>earings/Singapore  

Ball  and  cytindrical  roller  bearings/ 

Sweden  

Ball  and  cylindrical  roHer  bearings/ 

United  Kingdom  


Yaais 


1973 

1986 

11 

1< 

1988 

1988 

1988 
1988 
1988 

1988 

1968 


(7)  If  you  are  a  U.S.  producer  of  a 

Domestic  Like  Product,  provide  the 
following  information  separately  on 
your  firm's  operations  on  each 
product  during  calendar  year  1998 
(report  quantity  data  in  thousands 


of  units  and  value  data  in 
thousands  of  U.S.  dollars,  f.o.b. 
plant).  If  you  are  a  union/woiker 
group  or  trade/business  association, 
provide  the  information,  on  an 
abrogate  basis,  for  the  firms  in 
which  your  workms  are  employed/ 
which  are  members  of  your 
association, 
(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the 
pwcentage  of  total  U.S.  production 
of  each  Domestic  Like  Product 
accoimted  for  by  your  firm's(s') 

froduction;  and 
the  quantity  and  value  of  U.S. 
commercial  shipments  of  each 
Domestic  Like  Product  produced  in 
your  U.S.  plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a  trade/ 

business  association  of  U.S. 
importers  of  the  Subject 
Merchandise  from  the  Subject 
Countries,  provide  the  following 
information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1998  (report  quantity 
data  in  thousands  of  units  and 
value  data  in  thousands  of  U.S. 
dollars).  If  you  are  a  trade/business 
association,  provide  the 
information,  on  an  aggregate  basis, 
for  the  firms  which  are  members  of 
your  association, 
(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervaiUng 
duties)  of  U.S.  imports  and,  if 
known,  an  estimate  of  the 
percentage  of  total  U.S.  imports  of 
Subject  Merchandise  from  the 
Subject  Countries  accounted  tat  by 

four  firm's(s')  imports;  and 
the  quantity  ana  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the 
Subject  Countries. 

(9)  If  you  are  a  producer,  an  exporter,  or 

a  trade/business  association  of 
producers  or  exporters  of  the 
Subject  Merchandise  in  the  Subject 
Countries,  provide  the  following 
information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1998  (report  quantity 
data  in  thousands  of  units  and 
value  data  in  thousands  of  U.S. 
dollars,  landed  and  duty-paid  at  the 
U.S.  port  but  not  including 
antidiunping  or  countervailing 
duties).  UP  you  are  a  trade/business 
association,  provide  the 
information,  on  an  aggregate  basis, 
for  the  firms  which  are  members  of 
your  association, 
(a)  Production  (qiiantity)  and,  if 
known,  an  estimate  of  the 
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percentage  of  total  production  of 
Subject  Merchandise  in  the  Subject 
Countries  accounted  for  by  yoiu- 
firm's(s')  production;  and 

(b)  the  quantity  and  value  of  your 
finn's(s')  exports  to  the  United 
States  of  Subject  Merchandise  and, 
if  known,  an  estimate  of  the 
percentage  of  total  exports  to  the 
United  States  of  Subject 
Merchandise  from  the  Subject 
Countries  accoimted  for  by  your 
finn's(s')  exports. 

(10)  Identify  significant  changes,  if  any, 
in  the  supply  and  demand 
conditions  or  business  cycle  for 
each  Domestic  Like  Product  that 
have  occurred  in  the  United  States 
or  in  the  market  for  the  Subject 
Merchandise  in  the  Subject 
Coujitries  since  the  Order  Dates, 
and  significant  changes,  if  any,  that 
are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to 
increase  production  (including  the 
shift  of  production  facilities  used 
for  other  products  and  the  use,  cost, 
or  availability  of  major  inputs  into 
production);  and  factors  related  to 
the  ability  to  shift  supply  among 
different  national  markets 
(including  barriers  to  importation  in 
foreign  markets  or  changes  in 
market  demand  abroad).  Demand 
conditions  to  consider  include  end 
uses  and  applications;  the  existence 
and  availability  of  substitute 
products;  and  the  level  of 
competition  among  the  Domestic 
Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Countries, 
and  such  merchandise  from  other 
countriss. 

(11)  A  statement  of  whether  you  agree 
v/ith  the  above  definitions  of  tbe 
Domestic  Like  Product  and 

•  Domestic  hidustry;  if  you  disagree 
with  either  or  both  of  these 
definitions,  please  explain  why  and 
provide  alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.61  of  the 
Commission's  rules. 

Issued:  March  25, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  99-8071  Filed  3-31-99;  8:45  am] 

BHXMO  COOE  702O-<»-«> 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-377 
(Review)] 


Internal  Combustion  Industrial  FdrMift 
Trucks  From  Japan 

agency:  United  States  hitemational 
Trade  Commission. 

ACTION:  Institution  of  a  five-year  review 
concerning  the  antidumping  duty  order 
on  internal  combustion  industrial 
forklift  trucks  from  Japan. 

summary:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
antidumping  duty  order  on  internal 
combustion  industrial  forklift  trucks 
from  Japan  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury.  Pursuant  to  section  751(c)(2)  of 
the  Act,  interested  parties  are  requested 
to  respond  to  this  notice  by  submitting 
the  iiiJFormation  specified  below  to  the 
Commission;  ■  to  be  assured  of 
consideration,  the  deadline  for 
responses  is  May  21, 1999.  Comments 
on  the  adequacy  of  responses  may  be 
filed  with  the  Commission  by  Jime  14, 
1999. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rides 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599,  June  5, 1998,  and  may  be 
dowidoaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  April  1, 1999. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 


the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 


'  No  response  to  this  request  for  infonnation  is 
required  if  a  currently  valid  Office  of  Management 
and  Budget  (OMB)  number  is  not  displayed^  the 
OMB  number  is  3117-0016/USITC  No.  9&-5-003, 
expiration  date  June  30, 1999.  Public  reporting 
burden  for  the  request  is  estimated  to  average  7 
hours  per  response.  Please  send  comments 
regarding  the  accuracy  of  this  burden  estimate  to 
the  Office  of  Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW,  Washington,  DC 
20436. 


Background 

On  June  7, 1988,  the  Department  of 
Commerce  issued  an  antidumping  duty 
order  on  imports  of  internal  combustion 
industrial  forklift  trucks  from  Japan  (53 
F.R.  20882).  The  Commission  is 
conducting  a  review  to  determine 
whether  revocation  of  the  order  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time.  It  will  assess  the 
adequacy  of  interested  party  responses 
to  this  notice  of  institution  to  determine 
whether  to  conduct  a  full  review  or  an 
expedited  review.  The  Commission's 
determination  in  any  expedited  review 
will  be  based  on  the  facts  available, 
which  may  include  infonnation 
provided  in  response  to  this  notice. 

Definitions 

The  following  definitions  apply  to 
this  review: 

(1)  Subject  Mert:handise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  die  Department  of  Commerce. 

(2)  The  Subject  Coimtry  in  this  review 
is  Japan. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  fbimd  a 
single  Domestic  Like  Product: 
industrial,  operator-riding  internal 
combustion  engine  forklift  trucks  with  a 
weight-lift  capacity  of  between  2,000 
and  15,000  pounds  (inclusive),  with  a 
U.S.-produced  frame. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Commission  defined  a  single 
Domestic  Industry  as  U.S.  producers  of 
industrial,  operator-riding  internal 
combustion  engine  forklift  trucks  with  a 
weight-lift  capacity  of  between  2,000 
and  15,000  poimds  (inclusive),  with  a 
U.S.-produced  frame. 
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(5)  The  Order  Date  is  the  date  that  the 
antidumping  duty  order  under  review 
became  effective.  In  this  review,  the 
Order  Date  is  June  7, 1988. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 

.  manufacturer  or  through  its  selling 
agent. 

Participation  in  the  Review  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consxuner  organizations, 
wishing  to  participate  in  the  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Feder^  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

F*ursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  this  review 
available  to  authorized  applicants  under 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  §  1677(9),  who  are  parties  to  the 
review.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Pursuant  to  section  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  imless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  under  Title  VU  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 


and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pursuant  to  section  207.61  of  the 
Conmiission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  May  21, 1999,  Pursuant  to 
section  207.62(b)  of  the  Commission's 
rules,  eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  an  expedited  or  full  review. 
The  deadline  for  filing  such  comments 
is  June  14, 1999.  All  written 
submissions  must  conform  with  the 
provisions  of  sections  201.8  and  207.3 
of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
docimient  filed  by  a  party  to  the  review 
must  be  served  on  all  other  parties  to 
the  review  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  docimient  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  to  Provide  Requested 
Information 

Pursuant  to  section  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  foils  to  provide  a 
complete  response  to  this  notice,  the 
Comnussion  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

As  used  below,  the  term  "firm" 
includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 


address  if  available)  and  name, 
telephone  number,  fox  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product  to  which 
your  response  pertains,  a  U.S.  union  or 
worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
order  on  each  Domestic  Industry  for 
which  you  are  filing  a  response  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 
1675a(a))  including  the  likely  volume  of 
subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently    ' 
operating  U.S.  producers  of  each 
Domestic  Like  Product  for  which  you 
are  filing  a  response.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Country  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1987. 

(7)  If  you  are  a  U.S.  producer  of  a 
Domestic  Like  Product,  provide  the 
following  information  separately  on 
your  firm's  operations  on  each  product 
during  calendar  year  1998  (report 
quantity  data  in  imits  and  value  data  in 
thousands  of  U.S.  dollars,  f.o.b.  plant). 
If  you  are  a  imion/worker  group  or 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  -estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production;  and 
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(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Country,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  imits  and  value  data  in  thousands  of 
U.S.  dollars).  If  you  are  a  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  which 
are  members  of  your  association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Coimtry  accounted  for  by 
your  firm's(s')  imports;  and 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Coimtry. 

(9)  u  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Coimtry, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  1998 
(report  quantity  data  in  units  and  value 
data  in  Uiousands  of  U.S.  dollars, 
landed  and  duty-paid  at  the  U.S.  port 
but  not  including  antidumping  or 
countervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country  accoimted  for  by 
your  firm's(s')  production;  and 

(b)  the  quantity  and  value  of  your 
firm*s(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Country 
accounted  for  by  your  firm's{s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  each 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 


technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  majocinputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
such  merchandise  from  other  coimtries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  Uie  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.61  of  the  Commission's  rules. 

Issued:  March  25, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  9*-«073  Filed  3-31-99;  8:45  am] 
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of  consideration,  the  deadline  for 
responses  is  May  21, 1999.  Comments 
on  the  adequacy  of  responses  may  be 
filed  with  the  Commission  by  Jime  14, 
1999. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Conunission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 

EFFECTIVE  DATE:  April  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 


[Investigation  No.  731  •TA-384  (Review)]  SUPPLEMENTARY  INFORMATION: 


Nitrile  Rubber  From  Japan 

AGENCY:  United  States  International 
Trade  Commission. 

action:  Institution  of  a  five-year  review 
concerning  the  antidumping  duty  order 
on  nitrile  rubber  bora  Japan. 

summary:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
antidumping  duty  order  on  nitrile 
rubber  from  Japan  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury.  Pursuant  to  section 
751(c)(2)  of  the  Act,  interested  parties 
are  requested  to  respond  to  this  notice 
by  submitting  the  information  specified 
below  to  the  Commission  '  to  be  assured 


Background 

On  Jime  16, 1988,  the  Department  of 
Commerce  issued  an  antidumping  duty 
order  on  imports  of  nitrile  rubber  from 
Japan  (53  FR  22553).  The  Commission  is 
conducting  a  review  to  determine 
whether  revocation  of  the  order  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time.  It  will  assess  the 
adequacy  of  interested  party  responses 
to  this  notice  of  institution  to  determine 
whether  to  conduct  a  full  review  or  an 
expedited  review.  The  Commission's 
determination  in  any  expedited  review 
will  be  based  on  the  facts  available, 
which  may  include  information 
provided  in  response  to  this  notice. 


>  No  response  to  this  request  for  information  is 
required  if  a  currently  valid  Office  of  Management 
and  Budget  (OM6)  number  is  not  displayed;  the 
OMB  number  is  3117-0016^51X0  No.  99-5-004, 
expiration  date  Jime  30, 1999.  Public  reporting 


burden  for  the  request  is  estimated  to  average  7 
hours  per  response.  Please  send  comments 
regarding  the  accuracy  of  this  burden  estimate  to 
the  Office  of  Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW,  Washington,  DC 
20436. 
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Definitioiu 

The  following  definitions  apply  to 
this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  ihe  Department  of  Commerce. 

(2)  The  Subject  Country  in  this  review 
is  Japan. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  found  a 
single  Domestic  Like  Product:  nitrile 
rubber,  regardless  of  acrylonitrile 
content,  excluding  nitrile  rubber 
products  that  contain  additives,  rubber 
processing  chemicals,  or  other  material 
that  is  used  for  functions  beyond  the 
copolymerization  of  acrylonitrile  and 
butadiene. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Commission  defined  a  single 
Domestic  Industry  as  producers  of 
nitrile  rubber,  regardless  of  acrylonitrile 
content,  excluding  nitrile  rubber 
products  that  contain  additives,  rubber 
processing  chemicals,  or  other  material 
that  is  used  for  functions  beyond  the 
copolymerization  of  acrylonitrile  and 
butadiene. 

(5)  The  Order  Date  is  the  date  that  the 
antidiunping  duty  order  under  review 
became  effective.  In  this  review,  the 
Order  Date  is  June  16, 1988. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufecturer  or  through  its  selling 
agent. 

Participation  in  the  Review  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consiuner  organizations, 
wishing  to  participate  in  the  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Feder^  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review: 


Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  this  review 
available  to  authorized  applicants  imder 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  1677(9),  who  are  parties  to  the 
review.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Pursuant  to  section  207.3  of  the 
ConmiissioD's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pursuant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  May  21, 1999.  Pursuant  to 
section  207.62(b)  of  the  Commission's 
rules,  eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  an  expedited  or  full  review. 
The  deadline  for  filing  such  comments 
is  June  14, 1999.  All  written 
submissions  must  conform  with  the 
provisions  of  sections  201.8  and  207.3 
of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 


207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  review 
must  be  served  on  all  other  parties  to 
the  review  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  doaunent  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  To  Provide  Requested 
Information 

Pursuant  to  section  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  In 
Response  To  This  Notice  of  Institution 

As  used  below,  the  term  "firm" 
includes  any  related  firms. 

(1)  The  name  and  address  of  yova  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  mmiber,  fax  nimiber,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Pf  oduct  to  which 
your  response  pertains,  a  U.S.  imion  or 
worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
imion/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  yoiu*  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
order  on  each  Domestic  Industry  for 
which  you  are  filing  a  response  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 
1675a(a))  including  the  likely  volume  of 
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subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  each 
Domestic  Like  Product  for  which  you 
are  filing  a  response.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771{4){B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Country  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  coimtries  since 
1987. 

(7)  If  you  are  a  U.S.  producer  of  a 
Domestic  Like  Product,  provide  the 
following  information  separately  on 
your  firm's  operations  on  each  product 
during  calendar  year  1998  (report 
quantity  data  in  thousands  of  poimds 
and  value  data  in  thousands  of  U.S. 
dollars,  f.o.b.  plant).  If  you  are  a  union/ 
worker  group  or  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  in 
which  your  workers  are  employed/ 
which  are  members  of  your  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production;  and 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Country,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1998  (report  quantity  data 
in  thousands  of  povmds  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 

a  trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) , 
of  U.S.  imports  and.  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Country  accoimted  for  by 
your  firin's(s')  imports;  and 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Coimtry. 


(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Coimtry, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  dvuing  calendar  year  1998 
(report  quantity  data  in  thousands  of 
poimds  and  value  data  in  thousands  of 
U.S.  dollars,  landed  and  duty-paid  at 
the  U.S.  port  but  not  including 
antidimiping  or  countervailing  duties). 
If  you  are  a  trade/business  association, 
provide  the  information,  on  an  aggregate 
basis,  for  the  firms  which  are  members 
of  your  association. 

(a)  Production  (quantity)  and.  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country  accoimted  for  by 
your  firm's(s')  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and.  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Country 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any.  in  the  supply  and  demand 
conditions  or  business  cycle  for  each 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use.  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
such  merchandise  from  other  countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  Uie  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Anthority:  This  review  is  being  conducted 
under  authority  of  title  Vn  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.61  of  the  Commission's  rules. 


Issued:  March  25, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-8074  Filed  3-31-«9;  8:45  am] 
BHJJNQ  CODE  7020-<»-P 

INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  No.  731-TA-374  (Review)] 

Potassium  Chloride  (Potash)  From 
Canada 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  a  five-year  review 

concerning  the  suspended  investigation 

on  potassium  chloride  (potash)  from 

Canada. 

summary:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  termination  of  the 
suspended  investigation  on  potassium 
chloride  (potash)  from  Canada  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury.  Pursuant 
to  section  751(c)(2)  of  the  Act,  interested 
parties  are  requested  to  respond  to  this 
notice  by  submitting  the  information 
specified  below  to  the  Commission; '  to 
be  assured  of  consideration,  the 
deadline  for  responses  is  May  21, 1999. 
Comments  on  the  adequacy  of  responses 
may  be  filed  with  the  Commission  by 
June  14, 1999. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
Worid  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  April  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193)  or  Vera 


>  No  response  to  this  request  for  information  is 
required  if  a  currently  valid  Office  of  Management 
and  Budget  (OMB)  number  is  not  displayed;  the 
OMB  number  is  31t7-0016AJSITC  No.  99-5-001, 
expiration  date  lune  30, 1999.  Public  reporting 
burden  for  the  request  is  estimated  to  average  7 
hours  per  response.  Please  send  comments 
regarding  the  accuracy  of  thb  burden  estimate  to 
the  Office  of  Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW,  Washington,  DC 
20436. 
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Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Conunission  shoiUd  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  19, 1968,  the  Department 
of  Commerce  suspended  an 
antidmnping  duty  investigation  on 
imports  of  potassium  chloride  (potash) 
from  Canada  (53  FR  1393).  The 
Commission  is  conducting  a  review  to 
determine  whether  termination  of  the 
suspended  investigation  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  to  the  domestic  industry 
within  a  reasonably  foreseeable  time.  It 
will  assess  the  adequacy  of  interested 
party  responses  to  this  notice  of 
institution  to  determine  whether  to 
conduct  a  full  review  or  an  expedited 
review.  The  Commission's 
determination  in  any  expedited  review 
will  be  based  on  the  facts  available, 
which  may  include  information 
provided  in  response  to  this  notice. 

Definitions 

The  following  definitions  apply  to 
this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Commerce. 

(2)  The  Subject  Coimtry  in  this  review 
is  Canada. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  defined 
the  Domestic  Like  Product  as  potassium 
chloride. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Conmiission  defined  the  Domestic 
Industry  as  producers  of  potassium 
chloride. 


(5)  The  Order  Date  is  the  date  that  the 
investigation  was  suspended.  In  this 
review,  the  Order  Date  is  January  19, 
1988. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  bom  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  Review  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise* is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  this  review 
available  to  authorized  applicants  under 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  no  later   . 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  1677(9),  who  are  parties  to  the 
review.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  imder 
the  APO. 

Certification 

Pursuant  to  section  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Conmiission  conducts  under  Titie  Vn  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 


and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pursuant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  May  21, 1999.  Pursuant  to 
section  207.62(b)  of  the  Commission's 
rules,  eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  an  expedited  or  full  review. 
The  deadline  for  filing  such  comments 
is  June  14, 1999.  All  written 
submissions  must  conform  with  the 
provisions  of  sections  201.8  and  207.3 
of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
fecsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  review 
must  be  served  on  all  other  parties  to 
the  review  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  To  Provide  Requested 
Information 

Pursuant  to  section  207.61(c)  of  the 
Conmussion's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  caimot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

As  used  below,  the  term  "firm" 
incluJes  any  related  firms. 
(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide 


15792 


Federal  Register / Vol.  64,  No.  62 /Thursday.  April  1,  1999 /Notices 


Web  address  if  available)  and  name, 
_  telephone  number,  fax  number,  ^d 
E-mail  address  of  the  certifying 
official. 

(2)  A  statement  indicating  whether  your 

firm/entity  is  a  U.S.  producer  of  the 
Domestic  Like  Product  to  which 
your  response  pertains,  a  U.S. 
union  or  worker  group,  a  U.S. 
importer  of  the  Subject 
Merchandise,  a  foreign  producer  or 
exporter  of  the  Subject 
Merchandise,  a  U.S.  or  foreign  trade 
or  business  association,  or  another 
interested  party  (including  an 
explanation).  If  you  are  a  union/ 
worker  group  or  trade/business 
association,  identify  the  firms  in 
which  your  workers  are  employed 
or  which  are  members  of  your 
association. 

(3)  A  statement  indicating  whether  your 

firm/entify  is  willing  to  participate 
in  this  review  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likefy  effects  of 

the  termination  of  the  suspended 
investigation  on  each  Domestic 
Industry  for  which  you  are  filing  a 
response  in  general  and/or  your 
firm/entify  specifically.  In  your 
response,  please  discuss  the  various 
factors  specified  in  section  752(a)  of 
the  Act  (19  U.S.C.  1675a(a)) 
including  the  likely  volume  of 
subject  imports,  likely  price  effects 
of  subject  imports,  and  likely 
impact  of  imports  of  Subject 
Merchandise  on  the  Domestic 
Industry. 

(5)  A  list  of  all  known  and  currently 

operating  U.S.  producers  of  each 
Domestic  Like  Product  for  which 
you  are  filing  a  response.  Identify 
any  knowm  related  parties  and  the 
nature  of  the  relationship  as  defined 
in  section  771(4)(B)  of  the  Act  (19 
U.S.C.  1677(4)(B)). 

(6)  A  list  of  all  known  and  ciurently 

operating  U.S.  importers  of  the 
Subject  Merchandise  and  producers 
of  the  Subject  Merchandise  in  the 
Subject  Country  that  currently 
export  or  have  exported  Subject 
Merchandise  to  the  United  States  or 
other  countries  since  1987. 

(7)  If  you  are  a  U.S.  producer  of  a 

Domestic  Like  Product,  provide  the 
following  information  separately  on 
yo\u  firm's  operations  on  each 
product  during  calendar  year  1998 
(report  quantify  data  in  short  tons 
and  value  data  in  thousands  of  U.S. 
dollars,  f.o.b.  plant).  If  you  are  a 
imion/ worker  group  or  trade/ 
business  association,  provide  the 
information,  on  an  aggregate  basis, 
for  the  firms  in  which  your  workers 


are  employed/which  are  members 
of  your  association, 
(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the 
percentage  of  total  U.S.  production 
of  the  Domestic  Like  Product 
accounted  for  by  your  firm's(s') 
production;  and  (b)  the  quantity 
and  value  of  U.S.  commercial 
shipments  of  the  Domestic  Like 
Product  produced  in  your  U.S. 
plant(s). 

(8)  It  you  are  a  U.S.  importer  or  a  trade/ 

business  association  of  U.S. 
importers  of  the  Subject 
Merchandise  from  the  Subject 
Country,  provide  the  foUovtdng 
information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  1998  (report  quantity 
data  in  short  tons  and  value  data  in 
thousands  of  U.S.  dollars).  If  you 
are  a  trade/business  association, 
provide  the  information,  on  an 
aggregate  basis,  for  the  firms  which 
are  members  of  your  association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidiunping  or  countervailing 
duties)  of  U.S.  imports  and,  if 
known,  an  estimate  of  the 
percentage  of  total  U.S.  imports  of 
Subject  Merchandise  from  the 
Subject  Country  accounted  for  by 
yoxu-  firm's(s')  imports;  and 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the 
Subject  Country. 

(9)  If  you  are  a  producer,  an  exporter,  or 

a  trade/business  association  of 
producers  or  exporters  of  the 
Subject  Merchandise  in  the  Subject 
Coimtry,  provide  the  following 
information  on  your  finn's(s') 
operations  on  that  product  during 
calendar  year  1998  (report  quantity 
data  in  short  tons  and  value  data  in 
thousands  of  U.S.  dollars,  landed 
and  duty-paid  at  the  U.S.  port  but 
not  including  antidimiping  or 
countervailing  duties).  If  you  are  a 
trade/business  association,  provide 
the  information,  on  an  aggregate 
basis,  for  the  firms  which  are 
members  of  your  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the 
percentage  of  total  production  of 
Subject  Merchandise  in  the  Subject 
Country  accounted  for  by  your 
finn's(s')  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United 
States  of  Subject  Merchandise  and, 
if  known,  an  estimate  of  the 
percentage  of  total  exports  to  the 


United  States  of  Subject 
Merchandise  from  the  Subject 
Country  accounted  for  by  your 
firm*s(8')  exports. 

(10)  Identify  significant  changes,  if  any, 
in  the  supply  and  demand 
conditions  or  business  cycle  for 
each  Domestic  Like  Product  that 
have  occurred  in  the  United  States 
or  in  the  market  for  the  Subject 
Merchandise  in  the  Subject  Country 
since  the  Order  Date,  and 
significant  changes,  if  any,  that  are 
likely  to  occur  within  a  reasonably 
foreseeable  time.  Supply  conditions 
to  consider  include  technology; 
production  methods;  development 
efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to 
the  ability  to  shift  supply  among 
different  national  markets 
(including  barriers  to  importation  in 
foreign  markets  or  changes  in 
market  demand  abroad).  Demand 
conditions  to  consider  include  end 
uses  and  applications;  the  existence 
and  availability  of  substitute 
products;  and  the  level  of 
competition  among  the  Domestic 
Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country, 
and  such  merchandise  from  other 
countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like 
Product  and  Domestic  Industry;  if 
you  disagree  with  either  or  both  of 
these  definitions,  please  explain 
why  and  provide  alternative 
definitions. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.61  of  the  Commission's  rules. 

Issued:  March  25, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  99-8072  Filed  3-31-99;  8:45  am) 

BtUmO  CODE  7020-02-U 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Proposed  Amended  Rules  for  the 
Processing  of  Petitions  for  Review  of 
Circuit  Council  Orders  Under  ttw 
Judicial  Conduct  and  Disability  Act 

agency:  Judicial  Conference  of  the 
United  States. 
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action:  Request  for  comments. 

summary:  The  Judicial  Conference 
Committee  to  Review  Circuit  Council 
Conduct  and  Disability  Orders  proposes 
an  amendment  to  its  Rules  for  the 
Processing  of  Petitions  for  Review  of 
Circuit  Council  Orders  under  the 
Judicial  Conduct  and  Disability  Act, 
adopted  in  September  1989.  The 
recommended  change  would  amend 
Rule  6  to  establish  a  60-day  time  limit 
for  filing  a  petition  for  review,  with  an 
additional  30  days  for  the  filings  of 
cross-petitions  for  review,  by  the 
Judicial  Conference  of  action  taken  by 
the  judicial  council  of  a  circuit  in 
complaint  proceedings  imder  the 
Judicial  Conduct  and  Disability  Act,  28 
U.S.C  372(c).  The  existing  rules  do  not 
impose  any  time  limit  upon  the  filing  of 
a  petition  for  review  widi  the  Judicial 
Conference. 

DATES:  Written  comments  on  these  rules 
should  be  received  on  or  before  April 
30, 1999. 

ADDRESSES:  Comments  shoiUd  be 
mailed  to  the  Office  of  the  General 
Counsel,  Suite  7-290,  Administrative 
Office  of  the  United  States  Courts,  One 
Columbus  Circle,  NE.,  Washington,  DC. 
20544. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffiey  N.  Barr,  Assistant  General 
Counsel,  Suite  7-290,  Administrative 
Office  of  the  United  States  Courts,  One 
Columbus  Circle,  NE.,  Washington,  DC 
20544,  telephone:  (202)  502-1100. 

Rules  of  the  Judicial  Conference  of  the 
United  States  for  the  Processing  of 
Petitions  for  Review  of  Circuit  Council 
Orders  Under  the  Judicial  Conduct  and 
Disabihty  Act 

The  Judicial  Conference  of  the  United 
States  prescribes  these  rules  under  the 
authority  of  section  372(c)(ll)  of  titie 
28,  United  States  Code,  with  respect  to 
the  processing  of  petitions  for  review 
submitted  to  the  Conference  imder  28 
U.S.C.  372(c)(10),  seeking  review  of 
circuit  coimcil  actions  taken  under  28 
U.S.C.  372(c)(6)  upon  complaints  of 
judicial  conduct  or  disability: 

1.  Petition  for  review  may  be  made  by 
the  filing  of  a  written  submission  to  the 
Judicial  Conference  addressed  as 
follows:  Loenidas  Ralph  Mecham, 
Secretary,  Judicial  Conference  of  the 
United  States  Administrative  Office  of 
the  United  States  Coiuts,  Washington, 
DC  20544,  Attention:  Office  of  the 
General  Coimsel. 

2.  No  form  is  prescribed  for  the  filing 
of  a  petition  for  review. 

3.  Such  petition  shall  consist  of  a 
written  submission  in  typewriting  on 
plain  paper  of  8V2  by  11  inch 
dimensions. 


4.  No  formal  limitation  is  imposed 
upon  the  length  of  the  petition,  but  it  is 
suggested  that  such  petition  should  not 
normally  exceed  20  pages  in  addition  to 
the  attachments  required  by  Rule  8. 

5.  The  petition  shall  contain  a  short 
and  plain  statement  of  the  basic  i&tAs 
underlying  the  complaint,  the  history  of 
its  consideration  before  the  appropriate 
circuit  judicial  coiuicil,  and  the 
premises  upon  which  the  petitioner 
asserts  entitlement  to  relief  from  the 
action  taken  by  the  coimcil. 

6.  A  petition  for  review  imder  these 
rules  must  be  submitted  within  sixty 
(60)  days  following  final  action  by  the 
circuit  judicial  coimcil  imder  28  U^.C. 
372(c)(6}  and  issuance  of  its 
implementing  order  imder  28  U.S.C. 
372(c)(15).  C^ce  a  petition  for  review 
has  been  submitted,  a  cross-petition  for 
review  must  be  submitted  with  thirty 
(30)  days  following  submission  of  the 
petition  for  review,  or  within  sixty  (60) 
days  following  final  action  by  the  circuit 
judicial  council  under  28  U.S.C. 
372(c)(6)  and  issuance  of  its 
implementing  order  under  28  U.S.C 
372(c)(15),  whichever  is  later. 

7.  Five  copies  of  the  petition  for 
review  shall  be  submitted,  at  least  one 
of  which  shall  bear  the  original  ink 
signature  of  the  petitioner  or  his  or  her 
attorney.  If  the  petitioner  submits  a 
signed  declaration  of  inability  to  pay  the 
expense  of  duplicating  the  petition,  the 
Administrative  Office  shall  then  accept 
the  original  petition  alone  and  shall 
undertake  necessary  reproduction  of 
copies  at  its  expense. 

8.  The  petition  for  review  shall  have 
attached  thereto  a  copy  of  each  of  the 
following  documents: 

— The  order  of  the  circuit  judicial 
council  issued  under  28  U.S.C. 
372(c)(lS),  of  which  review  is  sou^t; 

— ^The  original  complaint  of  judicial 
misconduct  or  disability  that 
conmienced  the  proceeding; 

— Any  other  documents  or 
correspondence  arising  in  the  course 
of  the  proceeding  before  the  judicial 
councU  or  its  special  committee 
which  the  petitioner  deems  essential 
or  useful  to  the  prompt  disposition  of 
the  review  petition. 

9.  Upon  receipt  of  a  petition  for 
review  that  appears  on  its  &ce  to  be 
coherent,  in  compliance  with  these 
rules,  and  appropriate  for  present 
disposition,  the  Administrative  Office 
shall  promptly  acknowledge  receipt  of 
the  petition  and  advise  the  chairman  of 
the  Judicial  Conference  Committee  to 
Review  Circuit  Council  Conduct  and 
Disability  Orders,  a  committee 
appointed  by  the  Chief  Justice  of  the 
United  States  as  authorized  by  28  U.S.C. 
331. 


10.  Unless  otherwise  directed  by  the 
Executive  Committee  of  the  Judicial 
Conference,  the  Committee  to  Review 
Circuit  Council  Conduct  and  Disability 
Orders  shall  assume  the  consideration 
and  disposition  of  all  petitions  for 
review,  in  conformity  with  the  Judicial 
Conference  statement  of  the 
Committee's  jurisdiction. 

11.  The  Administrative  Office  shall 
then  distribute  the  petition  and  its 
attachment  to  the  members  of  the 
Committee  to  Review  Circuit  Council 
Conduct  and  Disability  Orders  for  their 
deliberation.  The  petition  shall  receive 
an  "ight-digit  identifying  number  of 
whid^  the  initial  two  digits  shall  refer 
to  the  year  of  filing,  the  next  three  digits 
shall  be  "372, "  and  the  final  three  shall 
identify  each  individual  petition.  Unless 
otherwise  directed  by  the  chairman,  the 
Administrative  Office  shall  contact  the 
circuit  executive  or  clerk  of  the  U.S. 
court  of  appeals  for  the  appropriate 
circuit  to  obtain  the  record  of  circuit 
coimcil  consideration  of  the  complaint 
for  distribution  to  the  Committee. 

12.  In  recognition  of  the  review  nature 
of  petition  proceedings  under  28  U.S.C. 
372(c)(10),  no  additional  investigation 
shall  ordinarily  be  undertaken  by  the 
Judicial  Conference  or  the  Committee.  If 
such  investigation  is  deemed  necessary, 
the  Conference  or  Committee  may 
remand  the  matter  to  the  circuit  judicial 
council  that  considered  the  complaint, 
or  may  undertake  any  investigation 
found  to  be  required.  If  such 
investigation  is  undertaken  by  the 
Conference  or  Committee,  (a)  adequate 
prior  notice  shall  be  given  in  writing  to 
the  judge  or  magistrate  whose  conduct 
is  the  subject  of  the  complaint,  (b)  such 
judge  or  magistrate  shall  be  afforded  an 
opportunity  to  appear  at  any 
investigative  proceedings  which  might 
be  conducted  and  to  present  argument 
orally  or  in  writing,  and  (c)  the 
complainant  shall  be  afforded  an 
opportunity  to  appear  at  any 
proceedings  conducted  if  it  is 
considered  that  the  complainant  could 
ofi^er  substantial  new  and  relevant 
information. 

13.  Except  where  additicmal 
investigation  is  undertak^i  as  provided 
in  Rule  12,  there  shall  be  no  arguments 
or  personal  appearances  before  the 
Committee.  Unless  the  petition  for 
review  is  amenable  to  c^sposition  on  the 
face  thereof,  the  Committee  may 
determine  to  receive  written  argument 
from  the  petitioner  and  from  the  other 
party  to  the  complaint  proceeding  (the 
complainant  or  judge/magistrate 
cor^.plained  against). 

14.  The  decision  on  the  petition  shall 
be  made  by  written  order  as  provided  by 
28  U.S.C.  372(c)(15).  Such  order  shall  be 
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forwarded  by  the  committee  chairman 
to  the  Administrative  Office,  which 
shall  distribute  it  as  directed  by  the 
chairman.  In  accordance  with  section 
372(c)(15),  orders  of  the  Committee 
shall  be  maintained  as  pubHc 
doc\unents  by  the  Administrative  Office 
and  by  the  clerk  of  the  United  States 
court  of  appeals  for  the  circuit  in  which 
the  complaint  arose. 

15.  In  conformity  with  28  U.S.C 
372(c)(10),  all  orders  and 
determinations  of  the  Judicial 
Conference  or  of  the  Committee  on  its 
behalf,  including  denials  of  petitions  for 
review,  shall  be  final  and  conclusive 
and  shall  not  be  judicially  reviewable 
on  appeal  or  otherwise. 
Leonidas  Ralph  Mecham, 
Secretary. 
(FR  Doc.  99-8025  Filed  3-31-99;  8:45  am) 

BNXMQ  CODE  221 0-S6-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Uabiiity  Act  of  1980 

In  accordance  with  Departmental 
poUcy,  28  CFR  50.7,  and  42  U.S.C. 
9622(d)(2),  notice  is  hereby  given  that 
on  March  22, 1999,  a  Consent  Decree 
was  lodged  in  United  States  v. 
Butteifield  Joint  Venture,  Ltd.,  Civil 
Action  No.  2:99CV-0182J  with  the 
United  States  District  Court  for  the 
District  of  Utah. 

The  Complaint  in  this  case  was  filed 
under  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  ("CERCLA"), 
42  U.S.C.  9607,  with  respect  to  the 
Midvale  Slag  Superfund  Site  located  in 
Midvale,  Utah  against  Butterfield  Joint 
Venture,  Ltd.  Pursuant  to  the  terms  of 
the  Consent  Decree,  which  resolves 
claims  under  the  above-mentioned 
statute  the  settling  defendant  agrees  to 
pay  $125,000  to  the  United  States  to 
reimburse  response  costs  incurred  at  the 
Site  and  the  United  States  convenants 
not  to  sue  the  settling  defendant  for 
further  response  costs  incurred  by  the 
United  States  at  the  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
days  from  the  date  of  pubUcation  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  days  from  the  date  of 
publication  of  this  notice.  Comments 


should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Buttefield  Joint  Venture,  Ltd.,  DOJ  Ref. 
No.  90-11-3-1194. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  Utah,  185 
South  Street,  Suite  400,  Salt  Lake  City 
84111,  or  at  the  offices  of  the 
Environmental  Protection  Agency, 
Region  VUI,  999  18th  Street,  Suite  500, 
Denver,  Colorado,  80202.  Copies  of  the 
proposed  consent  decree  may  be 
examined  at  the  Consent  Decree  Library, 
1120  G  Street,  NW,  3rd  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  consent  decree  may  also 
be  obtained  in  person  or  by  mail  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW,  3rd  Floor,  Washington,  DC  20005. 
When  requesting  a  copy  of  the  decree  by 
mail,  please  enclose  a  check  in  the 
amoimt  of  $6.16  for  a  copy  (twenty-five 
cents  per  page  reproduction  costs) 
payable  to  the  "Consent  Decree 
Library." 
Joel  M.  Gross, 

Chief,  Environmerttal  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  99-7971  Filed  3-31-99;  8:45  am) 

BILLING  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decrees 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  the  Department  of  Justice  gives 
notice  that  two  proposed  consent 
decrees  in  the  consolidated  cases 
captioned  United  States  v.  CantreU,  et 
al..  Civil  Action  No.  C-1-97-981  (S.D. 
Ohio)  and  United  States  v.  Ohio  Power 
Co.,  et  al..  Civil  Action  No.  C-1-98-247 
(S.D.  Ohio),  were  lodged  with  the 
United  States  District  Court  for  the 
Southern  District  of  Ohio,  Western 
Division,  on  March  18, 1999,  pertaining 
to  the  Automatic  Containers  Superfund 
Site  (the  "Site"),  located  near  fronton,  in 
Lawrence  County,  Ohio.  The  proposed 
consent  decrees  would  resolve  certain 
civil  claims  of  the  United  States  for 
recovery  of  more  than  $1.2  million  in 
past  response  costs  under  Section  107  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
9607,  against  two  defendants  in  the 
consolidated  cases. 

The  first  proposed  consent  decree, 
captioned  "Partial  Consent  Decree  with 


Settling  Defendant  Ohio  Power 
Company"  would  provide  for  Ohio 
Power  Company's  payment  of  $210,000 
in  reimbursement  of  past  CERCLA 
response  costs  the  United  States 
inciirred  in  connection  with  the  Site. 
The  second  proposed  consent  decree, 
captioned  "Partial  Consent  Decree  with 
Settling  Defendant  AK  Steel 
Corporation"  would  provide  for  AK 
Steel  Corporation's  payment  of  $15,000 
in  reimbursement  of  past  CERCLA 
response  costs  the  United  States 
inciirred  in  connection  with  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  United  States 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  CantreU,  et  al.,  Civil  Action  No.  C- 
l_97_98i  (S.D.  Ohio)  and  United  States 
V.  Ohio  Power  Co.,  et  al..  Civil  Action 
No.  C-1-98-247  (S.D.  Ohio),  and  DOJ 
References  No.  90-11-3-1756,  and  the 
proposed  consent  decree(s)  which  the 
comments  address. 

The  proposed  consent  decrees  may  be 
examined  at:  (1)  Office  of  the  United 
States  Attorney  for  the  Southern  District 
of  Ohio,  220  U.S.  Courthouse,  100  East 
Fifth  Street,  Cincinnati,  Ohio  45202 
(contact  Gerald  Kaminski  (5 1 3-684- 
3711));  (2)  the  United  States 
Environmental  Protection  Agency 
(Region  5),  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590  (contact 
Mony  Chabria  (312-886-6842));  and  (3) 
the  U.S.  Department  of  Justice, 
Envfronment  and  Natural  Resources 
Division  Consent  Decree  Library,  1120  G 
Street,  NW,  3rd  Floor,  Washmgton,  DC 
20005  (202-624-0892).  Copies  of  the 
proposed  consent  decrees  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW,  3rd  Floor,  Washington,  DC  20005. 
In  requesting  copies,  please  refer  to  the 
referenced  case  and  DOJ  Reference 
Number,  the  proposed  consent 
decree(s),  requested,  and  enclose  a 
check  for  the  amoimt(s)  described 
below,  made  payable  to  the  Consent 
Decree  Library.  The  cost  for  a  copy  of 
the  "Partial  Consent  Decree  with 
Settling  Defendant  Ohio  Power 
Company"  only  is  $5.75  (23  pages  at  25 
cents  per  page  reproduction  costs),  or 
$6.50  for  that  consent  decree  and  all 
appendices  (26  pages).  The  cost  for  a 
copy  of  the  "Partial  Consent  Decree 
with  Settling  Defendant  AK  Steel 
Corporation"  only  is  $6.00  (24  pages  at 
25  cents  per  page  reproduction  costs),  or 
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$6.75  for  that  consent  decree  and  all 

appendices  (27  pages). 

Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 

Environment  and  Natural  Resources  Division. 

IFR  Doc.  99-7972  Filed  3-31-99;  8:45  am] 

BHJJNQ  CODE  4410-1S-M 

DEPARTMENT  OF  JUSTICE 

^totice  of  Lodging  of  Coneant  Decree 
Pursuant  to  the  Comprehensiva 
Environmental  Reaponaa, 
Companaation,  and  Liabiiity  Act  of 
1980,  aa  Amended 

Consistent  with  Departmental  policy, 
28  CFR  507.7,  38  FR 19029,  and  42 
U.S.C.  9622(d),  notice  is  hereby  given 
that  on  March  12, 1999,  a  proposed 
Consent  Decree  in  United  States  v. 
Janssen  Ortho  LLC,  Civil  Action  No.  99- 
1261  SEC,  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Puerto  Rico.  The  proposed  Consent 
Decree  will  resolved  the  United  States' 
claims  imder  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9601  et  seq..  on 
behalf  of  the  U.S.  Environmental 
Protection  Agency  ("EPA")  against 
defendant  relating  to  the  Janssen,  Inc. 
Superfund  Site  ("Site")  located  in 
Gurabo,  Puerto  Rico.  The  Complaint 
alleges  that  the  defendant  is  liable  under 
section  107(a)  of  CERCLA,  42  U.S.C. 
9607(a). 

Pursuant  to  the  Consent  Decree,  the 
settling  defendant  will  implement  the 
remedy  selected  in  the  September  30, 
1997  Record  of  Decision  ("ROD")  for  the 
Site,  estimated  to  cost  approximately 
$15  million,  reimburse  the  United  States 
for  100%  of  its  past  costs  ($865,972.33) 
and  pay  all  EPA  future  response  costs, 
as  defined  in  the  Consent  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Any  comments  should  be  addressed  to 
the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Janssen  Ortho  LLC, 
Civil  Action  No.  99-1261  SEC,  D.J.  Ref. 
90-11-3-1768. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  Puerto  Rico, 
Federal  Building,  Chardon  Avenue, 
Hato  Rey,  Puerto  Rico  00918  and  at 
Region  n,  Office  of  the  Environmental 
Protection  Agency,  290  Broadway,  New 
York,  NY  10007-1866  and  at  the 
Consent  Decree  Library,  1120  G  Street, 


NW,  3rd  Floor,  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.  3rd 
Floor.  Washington,  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
check  (there  is  a  25  cent  per  page 
reproduction  cost)  in  the  amount  of 
$41.25  payable  to  the  Consent  Decree 
Library. 
Bruce  S.  Gellier, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environmental  and  Natural 
Resources  pivision. 
[FR  Doc.  99-7973  Filed  3-31-99;  8:45  am] 

BIUJNQ  CODE  441»-1fr-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Conaent  Decree 
Purauant  to  the  Comprehenalve 
Envlronroentai  Reeponee, 
Companaation  and  UaMIRy  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Linda  Carroll  and 
Carroll  Carolina  Corp.,  Civil  Action  No. 
7:99-CV-44-F(l)  was  lodged  with  the 
United  States  District  Covul  for  the 
Eastern  District  of  North  Carolina  on 
March  17, 1999.  The  proposed  Consent 
Decree  resolves  the  United  States' 
claims  against  Linda  Carroll  and  Carroll 
Carolina  Corp.  pursuant  to  Section  107 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("CERCLA"),  as  amended. 
The  settling  defendants  are  alleged  to  be 
Uable  imder  section  107  of  CERCLA  for 
costs  incurred  and  to  be  incurred  by  the 
United  States  Environmental  Protection 
Agency  and  others  during  a  cleanup  of 
the  Old  ATC  Refinery  Site  in 
Wilmington,  North  Carolina.  Under  the 
Consent  Decree,  the  settling  defendants 
agree  to  reimbiuse  the  United  States  in 
the  amount  of  $85,000.  The  timing  of 
such  payment  is  dependent  on  various 
events  outlined  in  the  Decree. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
frt)m  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  P.O.  Box  7611, 
Washington,  DC  20044;  and  refer  to 
United  States  v.  Linda  Carroll  et  al,  DOJ 
Ref.  #90-11-2-1192/2. 

The  proposed  settlement  agreement 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  310  New  Bern 
Ave.,  Suite  800,  Raleigh,  NC  27601;  and 


at  the  office  of  the  Environmental 
Protection  Agency,  Region  4,  61  Forsyth 
Street,  S.W.,  Atlanta.  GA  30303;  and  at 
the  Consent  Decree  Library.  1120  G 
Street.  NW,  3rd  Floor,  Washington.  DC 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Dea«e  Library,  1120  G  Street, 
NW,  3rd  Floor,  Washington,  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  ii) 
the  amount  of  $7.50  (25  cents  per  page 
reproduction  costs],  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Groas, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-7974  Filed  3-31-99;  8:45  am] 

BUJNQ  CODE  4410-15-«l 


DEPARTMENT  OF  JUSTICE 

Antitruat  Divlaion 

United  Stataa  v.  Central  Parking 
Corporation  and  Alirlght  HoWinga, 
Inc.;  Propoaed  nnal  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  section  16(b)  through  (h).  that 
a  proposed  Final  Judgment.  Stipulation  ' 
and  Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  v.  Central 
Parking  Corporation  and  Allright 
Holdings,  Inc.,  No.  1:99CV00652.  On 
March  16. 1999,  the  United  States  filed 
a  Complaint  alleging  that  the  proposed 
merger  of  Central  Parking  and  Allright 
Holdings  would  violate  section  7  of  the 
Qayton  Act,  15  U.S.C.  18.  The  proposed 
Final  Judgment,  filed  the  same  time  as 
the  Complaint,  requires  the  defendants 
to  divest  their  interest  in  certain  parking 
facilities  in  Cincinnati  and  Colimibus. 
Ohio;  Nashville.  Knoxville,  and 
Memphis,  Tennessee;  Dallas,  Houston, 
El  Paso,  and  San  Antonio,  Texas; 
Baltimore,  Maryland;  Denver,  Colorado; 
Jacksonville,  Tampa,  and  Miami, 
Florida;  San  Francisco,  California; 
Kansas  City,  Missouri;  New  York,  New 
York;  and  Philadelphia,  Pennsylvania. 
Copies  of  the  Complaint,  proposed  Final 
Judgment  and  Competitive  Impact 
Statement  are  available  for  inspection 
on  the  Antitrust  Division's  web  site 
(www.usdoj.gov/atr/cases.html);  at  the 
Antitrust  Division.  325  7th  Street,  NW 
Room  215.  Washington,  DC  20530 
(telephone:  202-514-2481);  and  at  the 
Office  of  ihe  Qerk  of  the  United  States 
District  Court  for  the  District  of 
Columbia,  Washington,  DC. 
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Public  comment  is  invited  within  60 
days  of  the  date  of  this  notice. 
Comments,  with  Antitrust  Division 
responses,  will  be  published  in  the 
Federal  Register  and  filed  with  the 
Court.  Comments  should  be  directed  to 
Craig  Conrath,  Chief,  Merger  Task  Force, 
Antitrust  Division,  1401  H  Street,  NW, 
Suite  4000,  Washington,  DC  20530  (Tel. 
202-307-0001). 
Constance  K.  Robinson, 
Director  of  Operations  and  Merger 
Enforcement. 

Stipalation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  as  follows: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  District  Court 
for  the  District  of  Coliunbia; 

2.  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  ProcediuBS  and 
Penalties  Act  (15  U.S.C.  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that  the 
United  States  has  not  withdrawn  its 
consent,  which  it  may  do  at  any  time 
before  the  entry  of  the  proposed  Final 
Judgment  by  serving  notice  thereof  on 
defendants  and  by  filing  that  notice 
with  the  Court; 

3.  The  defendants  (as  defined  in 
Section  II  of  the  proposed  Final 
Judgment  attached  hereto)  agree  to  abide 
by  and  comply  with  the  provisions  of 
the  proposed  Final  Judgment  pending 
entiy  of  the  Final  Judgment  by  the 
Court,  and  shall,  from  the  date  of  the 
signing  of  this  Stipulation  by  the 
parties,  comply  with  all  the  terms  and 
provisions  of  the  proposed  Final 
Judgment  as  though  the  same  were  in 
full  force  and  effect  as  an  order  of  the 
Court; 

4.  In  the  event  the  United  States 
withdraws  its  consent,  as  provided  in 
paragraph  2  above,  or  if  the  proposed 
Final  Judgment  is  not  entered  piu-suant 
to  this  Stipulation,  the  time  has  expired 
for  all  appeals  of  any  Court  ruling 
declining  entry  of  the  proposed  Final 
Judgment,  and  the  Court  has  not 
otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  this  Stipulation  shall  be  of  no 
effect  whatever,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding; 


5.  Central  and  Allright  represent  that 
the  divestitures  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  Central  and  Allright  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  coiul  to 
modify  any  of  the  divestiture  provisions 
contained  therein; 

6.  All  parties  agree  that  this  agreement 
can  be  signed  in  multiple  counterparts. 

Dated:  March  12, 1999. 
For  Plaintiff  United  States 
Allee  A.  Ramadhan  (162131), 
John  C.  Filippini  (165159). 
Joseph  M.  Miller  (439965). 
U.S.  Department  of  Justice,  Antitrust  Division, 
Merger  Task  Force.  1401  H  Street,  NW,  Suite 
4000.  Washington,  DC  20005.  (202)  307-0001. 

For  Defendant  Central  Parking  Corporation 

David  Marx.  Jr.. 

James  H.  Sneed  (194803), 

McDermott,  Wills' Emery.  227  West  Monroe 

Street,  Chicago.  IL  60606.  (312)  984-7668. 

For  Defendant  Allright  Holdings,  Inc. 

Michael  L.  Weiner. 

Charles  B.  Crisman.  Jr.  (240135). 

Skadden.  Arps,  Slate.  Meagher  S- Flom  LLP., 

919  Third  Avenue,  New  York,  NY  10022, 

(212)  735-2632. 

Final  Judgment 

Whereas,  plaintiff,  the  United  States 
of  America,  and  defendants  Central 
Parking  Corporation  ("Central")  and 
Allright  Holdings,  Inc.  ("Allright"),  by 
their  respective  attorneys,  having 
consented  to  the  entry  of  this  Final 
Judgment  without  trial  or  adjudication 
of  any  issue  of  fact  or  law  herein,  and 
without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  law  or  fact  herein: 

And  whereas,  defendants  have  agreed 
to  be  bound  by  the  provision  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  whereas,  the  essence  of  this  Final 
Judgment  is  the  prompt  and  certain 
divestiture  of  parking  facilities  to  ensure 
that  competition  is  not  substantially 
lessened; 

And  whereas,  plaintiff  requires 
defendants  to  make  certain  divestitures 
for  the  purpose  of  preserving 
competition  in  the  off-street  parking 
services  markets  specified  in  the 
Complaint; 

And  whereas,  defendants  have 
represented  to  the  plaintiff  that  the 
divestitures  ordered  herein  can  and  will 
be  made  and  that  defendants  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  groimds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below; 


Now,  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  ordered,  adjudged, 
and  decreed  as  follows: 

/.  Jurisdiction 

This  Court  has  jiirisdiction  over  each 
of  the  parties  hereto  and  over  tne  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defendants,  as 
hereinafter  defined,  under  Section  7  of 
the  Clayton  Act,  as  amended,  15  U.S.C. 
18. 

n.  Definitions 

As  used  in  this  Final  Judgment: 

A.  "Central"  means  defendant  Central 
Parking  Corporation,  a  Tennessee 
corporation  with  its  headquarters  in 
Nashville,  Tennessee,  and  includes  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships,  joint  ventiires, 
directors,  officers,  managers,  agents,  and 
employees. 

B.  "Allright"  means  defendant 
Allright  Holdings,  Inc.,  a  Delaware 
corporation  with  its  headquarters  in 
Houston,  Texas,  and  includes  its 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships,  joint  ventures, 
directors,  officers,  managers,  agents,  and 
employees. 

C.  "Owned  Parking  Facilities"  shall 
consist  of  all  assets  and  properties 
owned  by  defendants  listed  in  Schedide 
A. 

D.  "Parking  Facility  Agreements" 
shall  consist  of  all  agreements  between 
or  among  the  defendants  and  the  owner 
or  manager  of  the  parking  facilities 
listed  in  Schedule  B. 

E.  "Acquirer"  means  the  entity  or 
entities  to  whom  the  defendants  divest 
the  Parking  Facilities,  or  that  succeed  to 
the  defendants'  interests  in  any  Parking 
Facility  Agreement  that  is  transferred 
piu^uant  to  this  Final  Judgment. 

F.  "Parking  Facilities"  means  the 
properties  listed  in  Schedules  A  and  B. 

G.  "Divest"  or  "Divestitiu*"  means, 
(1)  in  connection  with  the  Owned 
Parking  Facilities  listed  in  Schedule  A, 
their  sale,  and  (2),  in  connection  with 
the  Parking  Facilities  listed  in  Schedide 
B,  the  transfer  of  the  Parking  Facility 
Agreements  by  termination  or 
assignment 

m.  Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  the  defendants,  their 
successors  and  assigns,  subsidiaries, 
directors,  officers,  managers,  agents,  and 
employees,  and  all  other  persons  in 
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active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  Defendant  Central  shall  require,  as 
a  condition  of  the  sale  of  all  or 
substantially  all  of  its  assets,  that  the 
Acquirer  or  Acquirers  agree  to  be  bound 
by  the  provisions  of  this  Final 
Judgment;  however,  defendant  Central 
need  not  obtain  such  an  agreement  from 
an  Acquirer  in  connection  with  the 
divestitiire  of  the  Parking  Fadhties. 

IV.  Divestitures 

A.  Defendants  are  hereby  ordered  and 
directed,  in  accordance  with  the  terms 
of  this  Final  Judgment,  within  one 
himdred  and  fifty  (150)  calendar  days 
after  the  filing  of  the  Complaint  in  this 
matter,  or  within  five  (5)  days  after 
notice  of  entry  of  the  Final  Judgment, 
whichever  is  later,  to  divest  all  Parking 
FaciUties  identified  in  Schedules  A  and 
B  to  this  Final  Judgment  as  viable, 
ongoing  parking  services  businesses. 
The  divestiture  of  Parking  Facilities 
shall  be  to  an  Acquirer  or  Acquirers 
acceptable  to  the  United  States  in  its 
sole  discretion. 

B.  hi  accompUshing  the  divestitures 
ordered  by  this  Final  Judgment, 
defendants  promptly  shall  make  known, 
by  usual  and  customary  means,  the 
availabiUty  of  the  Parking  FaciUties  to 
be  divested.  Defendants  shall  inform 
any  person  making  an  inquiry  that  the 
divestiture  is  being  made  pursuant  to 
this  Final  Judgment  and  provide  such 
person  with  a  copy  of  this  Final 
Judgment.  Defendants  shall  also  offer  to 
furnish  to  all  bona  fide  prospective 
Acquirers,  subject  to  customary 
confidentiality  assurances,  all 
information  regarding  the  Parking 
Facilities  customarily  provided  in  a  due 
diligence  process  except  such 
information  subject  to  attorney-client 
privilege  or  attorney  work-product 
privilege.  Defendants  shall  make 
available  such  information  to  the  United 
States  at  the  same  time  that  such 
information  is  made  available  to  any 
other  person. 

C.  Defendants  shall  permit 
prospective  Acquirers  of  the  Parking 
Facilities  to  have  access  to  personnel 
and  to  any  and  all  zoning,  building,  and 
other  permit  documents  and 
information,  and  to  make  inspection  of 
the  Parking  Facihties  and  of  any  and  all 
financial,  operational,  or  other 
docimients  and  information  customarily 
provided  as  part  of  a  due  diligence 
process. 

D.  Defendants  shall  use  their  best 
efforts  to  accompUsh  the  divestitures 
ordered  by  this  Final  Judgment  as 
expeditiously  as  possible.  The  United 


States,  in  its  sole  discretion,  may  extend 
the  time  period  for  any  divestiture  for 
two  (2)  additional  thirty  (30)  day 
periods,  not  to  exceed  sixty  (60) 
calendar  days  in  total. 

E.  Defendants  shall  use  all 
commercially  practical  means  to  enable 
the  Acquirer  of  any  Parking  FaciUty  to 
employ  any  person  whose  primary 
responsibility  concerns  any  parking 
services  business  connected  with  the 
Parking  Facihties.  Defendants  shall  not 
interfere  with  any  negotiations  by  any 
Acquirer  to  employ  any  Central  or 
Allright  (or  former  Central  or  Allright) 
employee  where  primary  responsibiUty 
concerns  any  parking  services  business 
connected  with  the  Parking  FaciUties. 
Defendants  shall  provide  to  any 
Acquirer  information  relating  to  such 
persotmel  to  enable  the  Acquirer  to 
make  offers  of  employment,  and 
defendants  shall  remove  any 
impediments  that  may  deter  these 
employees  from  accepting  such 
employment,  including  but  not  limited 
to,  non-compete  agreements. 

F.  Defendants  shall  not  take  any 
action,  direct  or  indirect,  that  will 
impede  in  any  way  the  operation  of  any 
parking  business  connected  with  the 
Parking  FaciUties,  or  take  any  action, 
direct  or  indirect,  that  would  impede 
the  divestitrue  of  any  Parking  FaciUty. 

G.  Defendants  may  not  enter  into  any 
agreement  to  operate  any  parking 
business  at  the  facilities  Usted  in 
Scheduled  B  Mrithin  two  (2)  years  of 
divestiture. 

H.  Unless  the  United  States  otherwise 
consents  in  writing,  the  divestitures 
pursuant  to  Section  IV,  or  by  trustee 
appointed  pursuant  to  Section  VI,  shaU 
include  all  the  Parking  Facilities  and  be 
accomplished  by  divesting  the  Parking 
FaciUties  to  an  Acquirer  or  Acquirers  in 
such  a  way  as  to  satisfy  the  United 
States,  in  its  sole  discretion,  that  the 
Parking  FaciUties  can  and  wiU  be  used 
by  the  Acqiiirers  as  viable  ongoing  off- 
s^«et  parking  services  businesses,  and 
the  divestitures  will  remedy  the  harm 
aUeged  in  the  Complaint,  llie 
divestitures,  whether  pursuant  to 
Section  IV  or  Section  VI  of  the  Final 
Judgment,  shall  be  made  to  an  Acquirer 
or  Acquirers  that,  in  the  United  States' 
sole  judgment,  has  the  intent  and 
capability  (including  the  necessary 
managerial,  operational,  and  financial 
capabiUty)  of  competing  effectively  with 
the  defendants  in  providing  off-street 
parking  services. 

V.  Notice  of  Proposed  Divestitures 

A.  Within  two  (2)  business  days 
fbUowing  execution  of  a  definitive 
agreement,  contingent  upon  compUance 
with  the  terms  of  this  Final  Judgment, 


to  effect,  in  whole  or  in  part,  any 
proposed  divestiture  pursuant  to 
Section  IV  or  VI  of  this  Final  Judgment, 
defendants  or  the  trustee,  whichever  is 
then  responsible  for  effecting  the 
divestiture,  shall  notify  the  United 
States  of  the  proposed  divestiture,  ff  the 
trustee  is  responsible,  it  shaU  similarly 
notify  defendants.  The  notice  shall  set 
forth  the  details  of  the  proposed 
divestiture. 

B.  The  notice  of  any  proposed 
divestiture  shaU  Ust  the  name,  address, 
and  telephone  nimiber  of  each  person 
not  previously  identified  who  offered  to, 
or  expressed  an  interest  in  or  a  desire  to, 
acquire  any  ownership,  management  or 
leasehold  interest  in  the  facility  to  be 
divested  that  is  the  subject  of  the 
binding  contract,  together  with  fuU 
details  of  same.  Within  fifteen  (15) 
calendar  days  of  receipt  by  the  United 
States  of  a  divestiture  notice,  the  United 
States,  in  its  sole  discretion,  may 
request  from  defendants,  the  proposed 
Acquirer,  the  trustee,  or  any  other  third 
party  additional  information  concerning 
the  proposed  divestit\u«  and  the 
proposed  Acquirer.  Defendants  and  the 
trustee  shaU  furnish  any  additional 
information  requested  from  them  within 
fifteen  (15)  calendar  days  of  the  receipt 
of  the  request,  imless  the  parties  shall 
otherwise  agree.  Within  thirty  (30) 
calendar  days  after  receipt  of  the  notice, 
or  within  twenty  (20)  calendar  days 
after  the  United  States  has  been 
provided  the  additional  information 
requested  from  the  defendants,  the 
proposed  Acquirer,  the  trustee,  or  any 
third  party,  whichever  is  later,  the 
United  States  shall  provide  written 
notice  to  defendants  and  the  trustee,  if 
there  is  one,  stating  whether  or  not  it 
objects  to  the  proposed  divestiture.  If 
the  United  States  provides  written 
notice  to  defendants  (and  the  trustee,  if 
applicable)  that  it  does  not  object,  then 
the  divestiture  may  be  consimunated, 
subject  only  to  defendants'  limited  right 
to  object  to  the  sale  under  Section  VI(JF) 
of  this  Final  Judgment. 

C.  Absent  written  notice  that  the 
United  States  does  not  object  to  the 
proposed  Acquirer,  or  upon  objection  by 
the  United  States,  a  proposed 
divestitive  imder  Section  IV  or  Section 
VI  may  not  be  consummated.  Upon 
objection  by  defendants  under  the 
provision  in  Section  VI(F),  a  divestiture 
proposed  under  Section  VI  shall  not  be 
consimunated  unless  approved  by  the 
Court. 

VI.  Appointment  of  Trustee 

A.  In  the  event  that  defendants  have 
not  divested  the  Parking  FaciUties  as 
specified  in  Section  IV  of  this  Final 
Judgment,  the  Court  shaU  appoint,  on 
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application  of  the  United  States,  a 
trustee  selected  by  the  United  States,  to 
effect  the  divestiture  of  each  such 
Parking  FaciUty. 

B.  After  the  appointment  of  a  trustee 
becomes  effective,  only  the  trustee  shall 
have  the  right  to  divest  Parking 
Facilities. 

C.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  any  and  all 
divestitures  of  Parking  Facilities  at  the 
best  price  then  obtainable  upon  a 
reasonable  effort  by  the  trustee,  subject 
to  the  provisions  of  Sections  IV,  V,  and 
VI  of  this  final  Judgment,  and  shall  have 
such  other  powers  as  the  Court  shall 
deem  appropriate. 

D.  Subject  to  Section  VI(G)  of  this 
Final  Judgment,-the  trustee  shall  have 
the  power  and  authority  to  hire  at  the 
cost  and  expense  of  the  defendants  any 
investment  bankers,  attorneys,  or  other 
agents  reasonably  necessary  in  the 
judgment  of  the  trustee  to  assist  in  the 
divestitures  or  terminations,  and  such 
professionals  and  agents  shall  be 
accountable  solely  to  the  trustee.  The 
trustee  shall  have  the  power  and 
authority  to  accomplish  the  divestitures 
at  the  earliest  possible  time. 

E.  The  trustee  shall  have  the  authority 
to  accomplish  the  divestitures  of 
Parking  Facilities  to  an  Acquirer  or 
Acquirers  acceptable  to  the  United 
States,  in  its  sole  discretion,  and  shall 
have  such  other  powers  as  this  Court 
shall  deem  appropriate. 

F.  Defendants  shall  not  object  to  a 
divestiture  by  the  trustee  on  any  groimd 
other  than  the  trustee's  malfeasance. 
Any  such  objections  by  defendants  must 
be  conveyed  in  writing  to  the  United 
States  and  the  trustee  within  ten  (10) 
calendar  days  after  the  trustee  has 
provided  the  notice  required  under 
Section  V  of  this  Final  Judgment. 

G.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants,  on  such 
terms  and  conditions  as  the  Coiul  may 
prescribe,  and  shall  accoimt  for  all 
monies  derived  from  the  divestiture  of 
each  Parking  Facility  divested  by  the 
trustee.  The  trustee  shall  also  accoimt 
for  all  costs  and  expenses  incxured  to 
accomplish  the  divestitures.  After 
approval  by  the  Court  of  the  trustee's 
accoimting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to 
defendants  and  the  trust  shall  then  be 
terminated.  The  compensation  of  such 
trustee  and  of  any  professionals  and 
agents  retained  by  the  trustee  shall  be 
reasonable  in  light  of  the  value  of  the 
divested  facility  and  based  on  a  fee 
arrangement  providing  the  trustee  with 
an  incentive  based  on  the  price  and 


terms  of  the  divestiture,  and  the  speed 
with  which  it  is  accomplished. 

H.  Defendants  shall  use  their  best 
efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestitxires, 
including  best  efforts  to  effect  all 
necessary  regulatory  approvals.  The 
trustee  and  any  consultants, 
accountants,  attorneys,  and  other 
persons  retained  by  the  trustee  shall 
have  full  and  complete  access  to  the 
personnel,  books,  records,  and  facilities 
of  the  Parking  Facilities  to  be  divested, 
and  defendants  shall  develop  financial 
or  other  information  relevant  to  the 
businesses  to  be  divested  customarily 
provided  in  a  due  diUgence  process  as 
the  trustee  may  reasonably  request, 
subject  to  customary  confidentiality 
assurances.  Defendants  shall  take  no 
action  to  interfere  with  or  impede  the 
trustee's  accomplishment  of  the 
divestitiues.  Defendants  shall  permit 
bona  fide  prospective  Acquirers  of  the 
Parking  Facilities  to  have  reasonable 
access  to  personnel  and  to  make  such 
inspection  of  physical  facilities  and  any 
and  all  financial,  operational  or  other 
dociunents  and  other  information  as 
may  be  relevant  to  the  divestitures 
required  by  this  Final  Judgment. 

I.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
parties  and  the  Covirt  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestit\u«s  ordered  under  this  Final 
Judgment;  provided,  however,  that  to 
the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
Such  reports  shall  include  the  name, 
address  and  telephone  number  of  each 
person  who,  during  the  preceding 
month,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire,  or 
was  contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  Parking 
Facilities  to  be  divested,  and  shall 
describe  in  detail  each  contact  with  any 
such  person  during  that  period.  The 
trustee  shall  maintain  full  records  of  all 
efforts  made  to  divest  the  Parking 
Facilities. 

J.  If  the  trustee  has  not  accomplished 
such  divestitures  within  ninety  (90) 
days  after  its  appointment,  the  trustee 
thereupon  shall  file  promptly  vrith  the 
Court  a  report  setting  forth  (1)  the 
trustee's  efforts  to  accomplish  the 
required  divestitures,  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestitures  have  not  been 
accomplished,  and  (3)  the  trustee's 
recommendations;  provided,  however, 
that  to  the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 


filed  in  the  public  docket  of  the  Court. 
The  trustee  shall  at  the  same  time 
furnish  such  report  to  the  parties,  who 
shall  each  have  the  right  to  be  heard  and 
to  make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 
The  Court  shall  enter  thereafter  such 
orders  as  it  shall  deem  appropriate  in 
order  to  carry  out  the  purpose  of  the 
Final  Judgment  which  may,  if  necessary, 
include  extending  the  trust  and  the  term 
of  the  trustee's  appointment  by  a  period 
requested  by  the  United  States. 

Vn.  Affidavits 

A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Complaint  in  this 
matter  and  every  thirty  (30)  calendar 
days  thereafter  until  the  divestitures 
have  been  completed  piu"suant  to 
Section  IV  or  VI  of  this  Final  Judgment, 
defendants  shall  deliver  to  the  United 
States  an  affidavit  as  to  the  fact  and 
manner  of  compliance  with  Section  IV 
or  VI  of  this  Final  Judgment.  Each  such 
affidavit  shall  include,  inter  alia,  the 
name,  address,  and  telephone  number  of 
each  person  who,  at  any  time  after  the 
period  covered  by  the  last  such  report, 
made  an  offer  to  acqxiire,  expressed  an 
interest  in  acquiring,  entered  into 
negotiations  to  acquire,  or  was 
contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  Parking 
Facilities  to  be  divested,  and  shall 
described  in  detail  each  contact  with 
any  such  person  during  that  period. 
Each  such  affidavit  shall  also  include  a 
description  of  the  efforts  that  defendants 
have  taken  to  solicit  an  Acquirer  for  any 
and  all  Parking  Facilities,  to  provide 
required  information  to  prospective 
Acquirers,  including  the  limitations,  if 
any,  on  such  information.  Ass\uning  the 
information  set  forth  in  the  affidavit  is 
true  and  complete,  any  objection  by  the 
United  States  to  information  provided 
by  defendants,  including  limitations  on 
information,  shall  be  made  within 
fourteen  (14)  days  of  receipt  of  such 
affidavit. 

B.  Until  one  year  after  all  the 
divestitures  have  been  completed, 
defendemts  shall  preserve  all  records  of 
all  efforts  made  to  effect  each 
divestiture. 

Vm.  Compliance  Inspection 

For  purposes  of  determining  or 
securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  United  States  Department  of  Justice, 
upon  written  request  of  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division,  and  on  reasonable 
notice  to  defendants  made  to  their 
principal  offices,  shall  be  permitted: 
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1.  Access  during  office  hours  of 
defendants  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
defendants,  who  may  have  counsel 
present,  relating  to  the  matters 
contained  in  this  Final  Juckment;  and 

2.  Subject  to  the  reasonable 
convenience  of  defendants  and  without 
restraint  or  interference  from  them,  to 
interview,  either  informally  or  on  the 
record,  their  officers,  employees,  and 
agents,  who  may  have  counsel  present, 
regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  defendants  shall 
submit  such  written  reports,  imder  oath 
if  requested,  with  respect  to  any  matter 
contained  in  the  Final  Judgment. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in 
Sections  Vn  or  Vm  of  this  Final 
Judgment  shall  be  divulged  by  a 
representative  of  the  United  States  to 
any  person  other  than  a  duly  authorized 
representative  of  the  Executive  Branch 
of  the  United  States,  exc^  in  the 


course  of  legal  proceedings  to  which  the 
United  States  is  a  party  (including  grand 
jury  proceedings),  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  or  as  otherwise  required  by 
law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  defendants 
to  United  States,  defendants  represent 
and  identify  in  writing  the  material  in 
any  such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  imder  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
defendants  mark  each  pertinent  page  of 
such  material,  "Subject  to  claim  of 
protection  under  Riile  26(c)(7)  of  the 
Federal  Rules  of  Civil  Proced\u»,"  then 
ten  (10)  calendar  days  notice  shall  be 
given  by  the  United  States  to  defendants 
prior  to  divulging  such  material  in  any 
legal  proceeding  (other  than  a  grand  jury 
proceeding)  to  which  defendants  are  not 
a  party. 

DC.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  pvirpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  further 


orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrjring  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  pimishment  of  any 
violations  hereof. 

X.  Financing 

Defendants  are  ordered  and  directed 
not  to  finance  all  or  part  of  any 
divestiture  made  pursuant  to  Sections 
IV  or  VI  of  this  Final  Judgment 

XT.  Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  upon 
the  tenth  anniversary  of  the  date  of  its 
entry. 

Xn.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated ,  1999. 

Court  approval  subject  to  procedujres  of 
Antitrust  Procedures  and  Penalties  Act,  15 
U.S.C.  16. 

United  States  District  Judge 


Schedule  A 

City 

Facility 

San  Antonio,  TX  .". - 

Allright  Facility  45  at  408  Martin  SL 

Schedule  B 


City 

Baltimore,  MD 

Cincinnati,  OH , 

Columbus,  OH  

Dallas,  TX 

Denver,  CO 


Facility 


El  Paso,  TX 

Houston,  TX 

Jacksonville,  FL 


Kansas  City,  MO 
Knoxville,  TN 

Memphis,  TN  .... 


Central  Facility  40  at  1  Soutti  Street. 

Allright  Facility  81  at  312  Elm  St. 

Central  Facility  20  at  30  W.  4th  St. 

Allright  Facility  33  at  503  S.  Front  St 

Central  Facility  1 1 7  at  329  State  St. 

Allright  Facility  381  at  608  N.  St  Paul  St 

Allright  Facility  382  at  2013  San  Jacinto  St 

Allright  Facility  383  at  502  N.  St  Paul  St. 

Central  Facility  61  at  Comer  of  Fkxrth  St.  and  Ross  St 

Allright  Facility  108  at  1801  Marttet  St. 

Allright  Facility  268  at  1735  Bake  St. 

Allright  Facility  269  at  1775  Blake  St 

Allright  Facility  485  at  1670  Larimer  St 

Central  Facility  21  at  17th  and  Blake  St. 

Central  Facility  50  at  1627  California  St. 

Allright  Facility  208  at  149  Ochoa  St. 

Allright  Facility  205  at  605  Myrtle  Ave. 

Allright  Facility  589  at  1 1 10  Lamar  St. 

Central  Facility  31  at  1 1 1 1  Fannin  St. 

Allright  Facility  168  at  1204  Bagby  St 

Allright  Facility  501  at  1000  Bell  Ave. 

Allright  Facility  13  at  425  W.  Adams  St 

Allright  Facility  21  at  304  N.  Peart  St. 

Allright  Facility  22  at  325  N.  Broad  St. 

Allright  Facility  82  at  SW  Comer  Clay/Forsyth. 

Central  Facility  107  at  213-4  Julie  St 

Allright  Facility  155  at  714  E.  11th  St. 

Allright  Facility  l-iQ  at  505  Locust  St  S.W. 

Allright  Facility  149  at  408  Church  Ave.  S.W. 

Allright  Facility  181  at  508A  Oinch  Ave. 

Allright  Facility  335  at  215  Jefferson  Ave. 
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Schedule  B— Continued 


City 


Miami,  FL 


Nashville,  TN 


New  York,  NY  ... 

Philadelphia,  PA 
San  Antonio,  TX 


San  Francisco,  CA 
Tampa,  FL  


Facility 


Allright  Facility  333  at  199  Jefferson  Ave. 

Allright  Facility  381  at  120  Union  Ave. 

Allright  Facility  141  at  188  South  Main  St. 

Central  Facility  510  at  54  N.  2nd  St. 

Central  Facility  511  at  160  Court  St. 

Central  Facility  512  at  20  S.  Front  St. 

Central  Facility  513  at  100  N.  Front  Si 

Central  Facility  517  at  236  Adams  St. 

Central  Facility  525  at  444  North  Main  St. 

Allright  Facility  161  at  153  SE  2nd  St. 

Central  Facility  6136  at  300  SE  3rd  Ave. 

Central  Facility  61 37  at  301  SE  3rd  Ave. 

Central  Facility  6138  at  200  SE  3rd  Ave. 

Allright  Facilities  64  and  1 18  at  210-220  4th  Ave.  S. 

Allright  Facility  11  at  143  7th  Ave.  No. 

Allright  Facility  34  at  719-721  Church  St. 

Allright  Facility  1 1 5  at  21 7  7th  Ave.  So. 

Allright  Facility  70  at  703  3rd  Ave.  N. 

Allright  Facility  6  at  168  8th  Ave.  N. 

Allright  Facility  1 14  at  SW  Comer  of  2nd  Ave.  S  and  Molloy  St. 

Central  Facility  89  at  501  Broadway. 

Central  Facility  85  at  149  7th  Ave.  S. 

Central  Facility  27  at  128  8th  Ave.  N. 

Central  Facility  109  at  147  4th  Avenue  N. 

Central  Facility  36  at  144  5th  Avenue  N. 

Central  Facility  53  at  1 16  5th  Avenue  N. 

Allright  Facilities  35  and  48  at  41 1  Church  St 

Central  Facility  2227  at  345  W.  58th  St. 

Allright  Facility  249  at  14-26  S.  William  St. 

Allright  Facility  41  at  136  W.  40th  St. 

Allright  Facility  282  at  401-471  W.  42nd  St. 

Central  Facility  27  at  210  W.  Rittenhouse  Sq. 

Allright  Facility  81  at  1215  Walnut  St. 

Allright  Facility  38  at  422  Bonham  St. 

Allright  Facility  18  at  309  Elm  St. 

Allright  Facility  42  at  303  Blum  St. 

Central  Facility  709  at  300  East  Houston  St. 

Central  Facility  789  at  240  Broadway  St. 

Central  Facility  790  at  1 10  Broadway  St. 

Central  Facility  794  at  213  Broadway  St. 

Central  Facility  135  at  3rd.  and  Brannan  St. 

Allright  Facility  415  at  1001  N.  Morgan  St. 


Certificate  of  Service 

I  hereby  certify  that  on  March  16, 
1999, 1  served  a  copy  of  the  Complaint, 
Final  Judgment  and  Stipulation  on  each 
of  the  defendants  listed  below: 


Coiuisel  for  Central  Parking  Corporation 
David  Marx,  Jr.,  Esq., 

McDermott,  Will  fi-  Emery,  227  West  Monroe 
Street,  Chicago,  IL  60606,  (312)  984-7668  (By 
facsimile  and  express  mail). 

Counsel  for  Allright  Holdings,  Inc. 

Michael  L.  Weiner,  Esq., 

Skadden,  Arps,  Slate,  Meagher  Sr  Flom  LLC, 

919  Third  Avenue,  New  York.  NY  10022. 

(212)  735-3000  (By  facsimile  and  express 

mail). 

Joseph  M.  Miller, 

DC  Bar  No.  439965,  U.S.  Department  of 

Justice,  Antitrust  Division.  1401 H  Street.  NW. 

Suite  4000,  Washington,  D.C.  20530,  (202) 

305-8462. 

Competitive  Impact  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"),  15  U.S.C. 
16(b)-(h),  files  this  Competitive  Impact 
Statement  relating  to  be  proposed  Final 


Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

/.  Nature  and  Purpose  of  the  Proceeding 

The  plaintiff  filed  a  civil  antitrust 
Complaint  in  this  Court  on  March  16, 
1999,  alleging  that  the  proposed  merger 
between  Central  Parking  Corporation 
(Central)  and  Allright  Holdings,  Inc. 
(Allright)  would  violate  section  7  of  the 
Clayton  Act,  15  U.S.C.  18.  The 
Complaint  alleges  that  Central  and 
Allright  own,  lease,  and  manage  off- 
street  parking  facilities  for  motorists  in 
several  cities  of  the  United  States,  and 
that  they  are  direct  and  substantial 
competitors  of  each  other  in  certain 
local  parking  markets  identified  in  the 
Complaint.  The  Complaint  also  states 
that  Central  is  the  largest  parking 
management  company,  in  terms  of 
parking  locations,  spaces,  and  parking 
revenues,  that  Allright  is  the  second 
largest  parking  management  company  in 
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the  United  States,  and  that  they  are  two 
of  only  four  such  companies  with  a 
nationwide  presence.  The  proposed 
acquisition  would  give  Central  a 
dominant  market  share  of  off-street 
parking  facilities  for  motorists  in  local 
markets  identified  in  the  Complaint.  In 
such  markets,  meaningful  entry  woidd 
he  unlikely,  untimely,  and  insufficient 
to  imdermine  anticompetitive  effects 
likely  to  result  fit)m  the  proposed 
merger. 

The  prayer  for  relief  seeks:  (a) 
adjudication  that  Central's  proposed 
merger  with  Allright  would  violate 
section  7  of  the  Clayton  Act;  (b) 
permanent  injimctive  relief  preventing 
'the  consiunmation  of  the  proposed 
acquisition;  (c)  and  such  relief  as  is 
propet. 

A  proposed  settlement  has  now  been 
reached  which  is  designed  to  eliminate 
the  anticompetitive  effects  likely  to 
result  firom  the  proposed  merger.  Within 
five  months  after  the  filng  of  the 
Complaint  in  this  case,  the  defendants 
have  agreed  to  divest  their  parking 
fecilities  in  those  local  markets  in  which 
they  are  likely  to  be  able  to  exert  market 
power  as  a  resiilt  of  the  proposed 
merger.  A  Stipulation  and  proposed 
Final  Judgment  embodying  the 
settlement  has  been  filed  with  the  Court. 

The  proposed  Final  Judgment  orders 
the  defendants  to  divest  certain  of  their 
off-street  parking  facilities  which  they 
operate,  within  five  months  after  the 
filing  of  the  Complaint  in  this  case, 
unless  the  United  States  grants  an 
extension  of  time.  If  the  defendants  fail 
to  divest  these  parking  properties  within 
the  five  month  period,  the  Court  may 
appoint  a  trustee  to  divest  the  parking 
fecilities  identified  in  the  Final 
Judgment.  The  proposed  Final  Judgment 
also  prohibits  the  defendants  &om 
taking  any  action  that  would  impede  the 
operation  of  the  parking  fecilities.  The 
proposed  Final  Judgment  also  requires 
that  the  divestitures  be  made  to  an 
acquirer  or  acquirers  that  have  the 
capability  and  intent  to  compete 
effectively  in  the  provision  of  off-street 
parking  services. 

The  plaintiff  and  the  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA,  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 


n.  The  Alleged  Violations 

A.  The  Defendants 

Central  is  headquartered  in  Nashville, 
Tennessee  and  provides  off-street 
parking  services  to  motorists  in  the 
United  States,  Canada,  Mexico, 
Germany,  Spain,  and  Malaysia.  It  is  the 
largest  company  in  the  United  States 
offering  such  services,  in  terms  of  the 
niunber  of  facilities.  The  company 
operates  over  2,400  parking  facilities 
containing  over  a  million  spaces.  Its 
portfolio  of  parking  facilities  include 
owned,  leased  and  managed  properties. 
In  fiscal  year  1997,  Central  had  revenues 
of  $222,976,000. 

Allright  is  headquartered  in  Houston, 
Texas  and  provides  off-street  parking 
services  to  motorists  in  the  United 
States.  The  company  is  ourently  44.5% 
owned  by  Apollo  Real  Estate  Investment 
Fund  n,  L.P.,  44.5%  owned  by  AEW 
Partners  L.P.,  9.1%  owned  by 
management,  and  1.9%  owned  by 
certain  financial  advisors  to  Apollo  and 
AEW  and  one  member  of  the  previous 
Allright  management  team.  It  is  the 
second  largest  parking  company,  in 
terms  of  the  nimiber  of  locations  in  the 
United  States.  Allright  operates  over 
2,300  parking  fecilities  containing 
nearly  600,000  spaces.  Like  Central,  its 
portfolio  of  parking  facilities  includes 
owned,  leased  and  managed  properties. 
In  fiscal  year  1997,  Allri^t  had  annual 
revenues  of  $178,637,000. 

B.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

On  or  about  September  21, 1998. 
Central  and  Allright  entered  into  an 
agreement  whereby  Allright  will 
become  a  wholly  owned  subsidiary  of 
Central,  which  will  continue  as  the 
surviving  entity  in  structure  and  in 
name.  Current  Central  shareholders  will 
own  approximately  80%  of  Central's 
common  stock,  and  current  Allright 
shareholders  will  own  approximately 
20%  (rf  Central's  common  stock.  The 
total  value  of  the  proposed  merger  at  the 
time  it  was  annoimced  was 
approximately  $585  million. 

C.  Anticompetitive  Consequences  of  the 
Proposed  Merger 

The  Complaint  alleges  that  off-street 
paridng  services  for  motorists 
constitutes  a  line  of  commerce,  or 
relevant  product  market,  for  antitrust 
purposes.  It  also  alleges  diat  relevant 
geographic  markets  in  which  to  measure 
die  effects  of  the  proposed  merger  are  no 
larger  than  the  central  business  districts 
(CBDs)  of  the  cities  identified  in  the 
Complaint.  The  Complaint  further 
alleges  that  Central  and  Allright  are 
direct  and  substantial  competitors  in 


offering  off-street  parldpg  services  to 
consimiers. 

Central  and  Allright  establish  parking 
prices,  either  imilatemally  or  in 
conjimction  with  the  owners  of  parking 
facilities,  on  a  location-by-location 
basis.  In  determining  the  appropriate 
price  and  service  for  any  location,  the 
defendants  consider  the  prices  charged 
by  other  providers  of  off-street  parking 
services  in  the  geographic  market,  as 
well  as  overall  demand  for  parking 
services,  and  the  availability  of  other 
off-street  parking  locations.  The 
Complaint  alleges  that  the  proposed 
merger  threatens  competition  by 
substantially  increasing  Central's  mari^ 
shares  in  the  relevant  markets,  and 
accordingly,  would  allow  Central  to 
exercise  substantial  control  over  prices 
and  services  available  to  consimiers. 

Entry  into  the  relevant  markets  is 
unlikely  to  occai  in  response  to  a  small 
but  significant  price  increase.  To  enter 
a  relevant  market  and  discipline  a 
noncompetitive  price  increase,  a  firm 
must  add  to  the  supply  of  parking 
spaces  that  motorists  view  as 
substitutes.  Creation  of  new  parking 
spaces  in  a  CBD,  however,  is  most  often 
a  byproduct  of  construction  or  tearing 
down  of  buildings.  Given  the  local 
character  of  competition,  the  cost  of 
land,  the  limited  availability  of 
substitutable  parking  fecilities,  and  the 
alternative  options  for  the  use  of 
convenient  land  in  the  market,  entry 
cannot  be  viewed  as  a  likely  and  timely 
response  that  would  imdermine  an 
anticompetitive  price  increase. 

m.  Explanation  of  the  Proposed  Final 
judgment 

The  proposed  Final  Judgment  would 
preserve  competition  in  the  relevant 
markets  identified  in  the  Complaint  by 
reducing  Central's  market  share  where 
Cenb^  would  be  dominant  as  a  result 
of  the  proposed  merger.  To  that  «id,  it 
requires  the  divestiture  of  74  off-street 
parking  facilities  owned,  leased  or 
managed  by  Central  and  Allright  in  18 
cities.  This  relief  is  designed  to  ensure 
that  the  merger  does  not  increase 
Central's  market  share  in  the  local 
markets  of  the  relevant  cities  to  a  level 
likely  to  lend  to  the  exercise  of  market 
power. 

Section  IV  of  the  proposed  Final 
Judgment  requires  the  defendants  to 
divest  those  parking  facilities  identified 
in  Schedules  A  and  B  of  the  Final 
Judgment  as  viable,  ongoing  businesses. 
Under  the  proposed  Final  Judgment,  the 
defendants  must  take  all  reasonable 
s^eps  necessary  to  accomplish  quickly 
the  divestitiire  of  the  specified  assets, 
and  shall  cooperate  with  bona  fide 
prospective  piutihasers  by  supplying  all 
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information  relevant  to  the  proposed 
sale.  Unless  the  United  States  grants  an 
extension  of  time,  the  defendants  must 
divest  the  parking  fecilities  within  150 
days  after  the  Complaint  is  filed.  Until 
the  divestitm-es  take  place,  the  parking 
properties  must  continue  to  be  operated 
as  parking  facilities. 

The  derendants  are  also  prohibited 
from  entering  into  any  agreement  to 
operate  any  of  the  leased  or  managed 
properties  divested  within  two  (2)  years 
of  the  divestiture. 

If  the  defendants  fail  to  divest  any  of 
the  parking  facilities  within  the  time 
period  specified  in  the  Final  Judgment, 
or  extension  thereof,  the  Court,  upon 
application  of  the  United  States,  shall 
appoint  a  trustee  to  effect  the  required 
divestitures.  If  a  trustee  is  appointed. 
Section  VI  of  the  proposed  Final 
Judgment  provides  that  the  defendants 
will  pay  all  costs  and  expenses  of  the 
trustee  and  any  professionals  and  agents 
retained  by  the  trustee.  The 
compensation  paid  to  the  trustee  and 
any  persons  retained  by  the  trustee  shall 
be  reasonable  and  shall  be  based  on  a 
fee  arrangement  providing  the  trustee 
with  an  incentive  based  on  the  price 
and  terms  of  the  divestitures  and  the 
speed  with  which  they  are 
accomplished.  After  appointment,  the 
trustee  Will  file  monthly  reports  with 
the  United  States,  the  defendants  and 
the  Court,  setting  forth  the  trustee's 
efforts  to  accomplish  the  divestitures 
ordered  under  the  proposal  Final 
Judgment.  If  the  trustee  has  not 
accomplished  the  divestitxires  within 
ninety  (90)  days  after  its  appointment, 
the  trustee  shall  promptly  file  with  the 
Court  a  report  setting  forth  (1)  the 
trustee's  efforts  to  accomplish  the 
required  divestitures,  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestitures  have  not  been 
accomplished,  and  (3)  the  trustee's 
recommendations.  At  the  same  time,  the 
trustee  will  furnish  such  report  to  the 
United  States  and  defendants,  who  wiU 
each  have  the  right  to  be  heard  and  to 
make  additional  recommendations 
consistent  with  the  purpose  of  the  trust. 

The  relief  in  the  proposed  Final 
Judgment  is  intended  to  remedy  the 
likely  anticompetitive  effects  of  the 
proposed  merger  between  Allright  and 
Central.  Nothing  in  the  proposed  Final 
Judgment  is  intended  to  limit  the  United 
States's  ability  to  investigate  or  bring 
actions,  where  appropriate,  challenging 
other  past  or  future  activities  of  the 
defendants. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act.  15 
U.S.C.  15,  provides  that  any  person  who 


has  been  injured  as  a  resiUt  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  Section  5(a)  of  the  Clayton 
Act,  15  U.S.C.  16(a),  the  proposed  Final 
Judgment  has  no  prima  facie  effect  in 
any  subsequent  private  lawsuit  that  may 
be  brought  against  defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  United  States  and  the  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  United  States  written 
comments  regarding  the  proposed  Final 
Judgment.  Any  person  who  wishes  to 
comment  should  do  so  within  sixty  (60) 
days  of  the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and  respond  to  the  commentsr* 
AJl  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  its  entry. 
The  comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Any  such  written  comments  should 
be  submitted  to:  Craig  W.  Conrath, 
Chief,  Merger  Task  Force,  Antitrust 
Division,  United  States  Department  of 
Justice,  1401  H  Street,  NW.  Suite  4000, 
Washington,  DC  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  the  filing  of  a  complaiat  and 
a  full  trial  on  the  merits  of  its  complaint. 
The  United  States  is  satisfied,  however. 


that  the  divestitures  as  called  for  by  the 
proposed  Final  Judgment  and  other 
relief  contained  in  the  proposed  Final 
Judgment  will  preserve  viable 
competition  in  the  relevant  markets. 
Thus,  the  proposed  Final  Judgment 
would  achieve  the  relief  the 
Government  would  have  sought  through 
litigation,  but  avoids  the  time,  expense 
and  uncertainty  of  a  full  trial  on  the 
merits  of  the  complaint. 

Vn.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
milking  that  determination,  the  court 
may  consider — 

(1)  The  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  The  Impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  firom  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e).  As  the  United  States 
Court  of  Appeals  for  the  D.C.  Circuit 
recently  held,  this  statute  permits  a 
court  to  consider,  among  other  things, 
the  relationship  between  the  remedy 
secured  and  the  specific  allegations  set 
forth  in  the  government's  complaint, 
whether  the  decree  is  sufficiently  clear, 
whether  enforcement  mechanisms  are 
sufficient,  and  whether  the  decree  may 
positively  harm  third  parties.  See 
United  States  v.  Microsoft,  56  F.3d  1448, 
1461-62  (D.C.  Cir.  1995). 

In  conducting  this  inquiry,  "[t]he 
Court  is  nowhere  compelled  to  go  to 
trial  or  to  engage  in  extended 
proceedings  which  might  have  the  effect 
of  vitiating  the  benefits  of  prompt  and 
less  costly  settlement  through  the 
consent  decree  process."  ^  Rather, 


1 119  Cong.  Rec.  24598  (1973).  See  United  States 
V.  Gillette  Co.,  406  F.  Supp.  713,  715  (D.  Mass. 
1975).  A  "public  interest"  detennination  can  be 
made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  15 
U.S.C  16(f),  those  procediues  are  discretionary.  A 
court  need  not  invoke  any  of  them  tuiless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  93-1463,  93rd 
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[a]bsent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
. . .  carefully  consider  the  explanations  of  the 
government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circiunstances. 

United  States  v.  Mid-America 
Dairymen,  Inc.,  1997-1  Trade  Cas. 
1  61.508.  at  71.980  (W.D.  Mo.  1997). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS,  Inc.,  858  F.2d  456. 462 
(9th  Cir.  1988),  citing  United  States  v. 
Bechtel  Corp..  648  F.2d  660.  666  (9th 
Cir.  1981);  see  also  Microsoft,  56  F.3d  at 
1460-62.  Precedent  requires  that 

the  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  pubUc  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest. "  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.* 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requkes  a  standard  more 
flexible  and  less  strict  than  the  standard 
reqtiired  for  a  finding  of  liability.  "[A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
wotild  impose  on  its  own.  as  long  as  it 
fells  within  the  range  of  acceptability  or 
is  within  the  reaches  of  public 
interest."  3 

This  is  strong  and  effective  relief  that 
shotild  fully  address  the  likely 


Cong.  2d  Sess.  8-9  (1974),  reprinted  in  U.S.CCA.N. 
6535,  6538. 

2  Bechtel.  648  F.2d  at  666  (citations 
oinitte(i)(emphasis  added);  see  BNS,  858  F.2d  at 
463;  United  States  v.  National  Broadcasting  Co., 
449  F.  Supp.  1127, 1143  (CD.  Cal.  1978);  Gillette, 
406  F.  Supp.  at  716.  See  also  Microsoft.  56  F.3d  at 
1461  (whether  "the  remedies  (obtained  in  the 
decree  are)  so  inconsonant  with  the  allegations 
charged  as  to  fall  outside  of  the  'reaches  of  the 
public  interest'  ")(citations  omitted). 

'  United  States  v.  American  Tel.  and  Tel  Co.,  552 
F.  Supp.  131, 151  P.D.C.  1982),  aff'd.  sub  nom. 
Maryland  V.  United  States,  460  U.S.  1001  (1983), 
quoting  Gillette  Co.,  406  F.  Supp.  at  716  (citations 
omitted);  United  States  v.  Alcan  Aluminum  Ltd., 
605  F.  Supp.  619,  622  (W.D.  Ky.  1985). 


competitive  harm  posed  by  the 
proposed  merger. 

Vm.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  die 
proposed  Final  Judgment. 

Dated:  March  23, 1999. 
Respectfully  submitted, 
AUee  A.  Ramadhan,  John  C.  Filippini,  Joseph 
M.  Miller. 

Attorneys,  Merger  Task  Force,  U.S. 
Department  of  Justice,  Antitrust  Division, 
1401 H Street,  N.W..  Suite  4000.  Washington. 
D.C.  20530,  (202)  307-0001 . 

[FR  Doc.  99-7975  Filed  3-31-99;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforoement  Admintotratiorv 

Manufacturer  of  Controlled 
SutMtancas;  Notice  of  Regiatratlon 

By  Notice  dated  October  1, 1998.  and 
published  in  the  Federal  Register  on 
October  9. 1998  (63  FR  54490).  Ansys 
Diagnostics,  Inc..  25200  Commercentre 
Drive.  Lake  Forest,  California  92630, 
made  application  by  renewed  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacttirer  of  the  basic  classes  of 
controlled  substances  Usted  below: 


Drug 

Schedule 

Phencydidine  (7471) 

1  -Piperidinocydohexane- 

carbonltrile  (PCC)  (8603) 
Benzoylecgonine  (9180) 

II 
II 

II 

The  firm  plans  to  manufacture  the 
listed  controlled  substances  to  produce 
standards  and  controls  for  in-vitro 
diagnostic  drug  testing  systems. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  section 
823(a)  and  determined  that  the 
registration  of  Ansys  Diagnostics.  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Ansys  Diagnostics,  Inc.  on 
a  regular  basis  to  ensiu«  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pvu-suant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 


Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basis  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  March  17, 1999. 
John  H.  King, 

Deputy  Assistant  Administratot,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  99-7936  Filed  3-31-99;  8:45  am] 
BUMG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Doclwt  No.  97-19] 

Cadiz  Thrlft-T  Drug,  Inc.,  Temrinatfon 
of  Registration 

On  June  3, 1997,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Cadiz  Thrift-T  Drug, 
Inc.  (Respondent)  of  (Dadiz,  Kentucky, 
notifying  it  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
its  DEA  Certificate  of  Registration 
BC5009421  pursuant  to  21  U.S.C. 
824(a)(1),  (2)  and  (4).  and  deny  any 
applications  for  renewal  of  such 
registration  as  a  retail  pharmacy 
pursuant  to  21  U.S.C.  823(f),  for  reason 
that  the  pharmacy  "falsified  an 
application  for  registration,  an  owner- 
operator  of  the  pharmacy  was  convicted 
of  a  felony  related  to  controlled 
substances,  and  your  continued 
registration  is  inconsistent  with  the 
public  interest. ..." 

By  letter  dated  Jime  30, 1997, 
Respondent  filed  a  request  for  a  hearing, 
and  following  prehearing  procedtires,  a 
hearing  was  held  in  Nashville, 
Tennessee  on  October  29  and  30, 1997, 
before  Administration  Law  Judge  Gail 
A.  Randall.  At  the  hearing,  both  parties 
called  witnesses  to  testify  and 
introduced  documentary  evidence.  After 
the  hearing  both  parties  filed  proposed 
findings  of  fact,  conclusions  of  law  and 
argument.  On  July  31, 1*998,  Judge 
Randall  issued  her  Opinion  and 
Recommended  Ruling,  recommending 
that  Respondent's  DEA  registration  be 
revoked,  but  that  the  revocation  be 
st^ed  for  three  years. 

On  August  20. 1998  both  parties  filed 
exceptions  to  the  Opinion  and 
Recommended  Ruling  of  the 
Administrative  Law  Judge.  In  addition, 
on  August  20, 1998,  Respondent  filed  a 
Motion  to  Dismiss  arguing  that 
Respondent  has  ceased  doing  business 
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and  surrendered  its  DEA  Certificate  of 
Registration  emd  as  a  result  these 
proceedings  are  moot.  The  Government 
filed  its  Response  to  Motion  to  Dismiss 
•on  August  25, 1998,  arguing  that  the 
record  is  closed  and  any  consideration 
of  new  evidence  "ought  to  be  rejected." 
The  Government  also  argued  that  if 
Respondent's  motion  is  considered  it 
should  be  denied  based  upon  a  prior 
DEA  decision.  On  September  10, 1998, 
Jude  Randall  transmitted  the  record  of 
these  proceedings  to  the  then-Acting 
Deputy  Administrator. 

The  Deputy  Administrator  concludes 
that  it  is  proper  to  consider 
Respondent's  Motion  to  Dismiss  since  it 
was  filed  before  the  record  was 
transmitted  to  him  and  because  it  raises 
the  issue  of  whether  there  is  even  a 
viable  DEA  registration  capable  of 
revocation  in  this  matter.  Accordingly, 
the  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
including  Respondent's  Motion  to 
Dismiss  and  the  Government's  response 
thereto,  and  pursuant  to  21  CFR 
1316.67,  hereby  issues  his  final  order 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 

forth. 

Respondent  was  issued  DEA 
Certificate  of  Registration  BC5009421  on 
August  23, 1996.  On  June  30. 1997,  DEA 
issued  Respondent  an  Order  to  Show 
Cause  proposing  to  revoke  its  DEA 
registration.  Specifically,  the  Order  to 
Show  Cause  alleged  that: 

1.  On  July  27, 1993,  [Respondent]  renewed 
its  DEA  registration,  AC1370597,  as  a  retail 
pharmacy  at  a  registration  location  of  11 
Hospital  Street,  Cadiz,  Kentucky.  The 
registrant  held  Kentucky  Pharmacy  permit 
#P01465.  At  that  time,  David  C.  Smith  was 
the  chief  pharmacist,  as  well  as  a  co-owner 
and  corporate  president. 

2.  On  August  4, 1994,  the  DEA  Louisville 
Resident  Office  conducted  an  inspection  of 
the  records  of  [Respondent],  owned  and 
operated  by  David  C.  Smith.  The  audit 
revealed  that  there  were  shortages  and 
overages  of  Schedule  II,  HI,  and  IV  controlled 
substances.  Such  discrepancies  indicate  a 
failure  to  keep  complete  and  accurate  records 
in  violation  of  21  CFR  1304-21. 

3.  On  or  about  September  15, 1994,  David 
C.  Smith  admitted  to  an  inspector  of  the 
Kentucky  Board  of  Pharmacy  that  the 
phiUTaacy  had  dispensed  or  refilled 
prescriptions  for  patients  without  physician 
authorization. 

4.  On  or  about  November  16, 1994,  the 
Kentucky  Board  of  Pharmacy  entered  an 
Agreed  Order  suspending  the  pharmacist's 
license  of  David  C.  Smith  for  three  months. 

5.  Pursuant  to  an  Information  before  the 
United  States  District  Court  for  the  Western 
District  of  Kentucky.  David  C.  Smith  was 
charged  wdth  two  counts  of  distributing  the 
Schedule  IV  controlled  substances  Xanax  and 
propoxyphene  on  May  20, 1993,  in  violation 
of  21  U.S.C.  841(a)(1).  On  or  about  July  19, 
1996,  David  C.  Smith  entered  a  plea 


agreement  with  the  United  States  Attorney, 
agreeing  to  plead  guilty  to  both  felony 
counts. 

6.  Thomas  C.  Smith  submitted,  on  behalf 
of  [Respondent],  an  application  for  a  DEA 
registration  as  a  retail  pharmacy  dated  July 
30, 1996.  The  registered  location  was 
designated  as  11  Hospital  Street,  Cadiz, 
Kentucky.  The  applicant  indicated  that  it 
held  Kentucky  Pharmacy  permit  #P01465. 
Thomas  C.  Smith  is  a  co-owner  and  corporate 
officer,  and  the  father  of  David  C.  Smith.  The 
DEA  subsequently  issued  registration  number 
BC5009421  to  [Respondent]. 

7.  The  July  30, 1996,  application  contained 
a  material  f^sification  by  indicating  "no"  to 
a  question  which  asked,  in  part,  "has  any 
officer,  partner,  stockholder  or  proprietor . . . 
ever  had  a  State  professional  license  or 
controlled  substance  registration 
revoked,  suspended,  denied,  restricted, 
or  placed  on  probation."  The 
corporation  and  its  ofiicers  knew  that  on 
or  about  November  16, 1994,  the 
Kentucky  Board  of  Pharmacy  entered  an 
Agreed  Order  suspending  the 
pharmacist's  license  of  David  C.  Smith, 
President  and  chief  pharmacist  of 
[Respondent],  for  three  months. 

8.  ftlespondent's]  Certificate  of 
Registration,  AC1370597,  expired  on  August 
31, 1996,  and  was  not  renewed. 

9.  On  or  about  September  2. 1996, 
(Respondent]  submitted  information  to  the 
Kentucky  Pharmacy  Board  indicating  a 
"change  in  ownership."  As  a  result, 
Kentucky  Pharmacy  permit  #P01465  was 
"closed"  and  a  new  Kentucky  Pharmacy 
permit  #06246  was  issued  to  [Respondent]. 
The  DEA  was  not  notified  in  accordance  with 
the  requirements  of  21  CFR  §  1307.14. 

10.  On  November  25, 1996,  David  C. 
Smith,  pursuant  to  the  earlier  plea 
agreement,  was  sentenced  to  two  years 
probation  by  the  United  States  District  Court 
for  the  Western  District  of  Kentucky. 

11.  [Respondent]  has  continued  to  employ 
David  C.  Smith  as  pharmacist-in-charge  in 
violation  of  21  CFR  1301.76(a). 

Following  a  hearing  regarding  the 
allegations  raised  in  the  Order  to  Show 
Cause,  Judge  Randall  issued  her 
Opinion  and  Recommended  Ruling  on 
July  31, 1998,  recommending  that 
Respondent's  registration  be  revoked 
but  that  the  revocation  be  stayed  for 
three  years  upon  the  condition  that 
David  Smith  not  be  allowed  to  work  in 
Respondent  pharmacy  without  a  DEA 
waiver  of  21  CFR  1301.76(a). 

Subsequently,  on  August  20, 1998, 
Respondent  filed  a  Motion  to  Dismiss 
with  attachments  indicating  that 
Respondent  was  sold  on  May  24, 1998 
and  its  DEA  Certificate  of  Registration 
was  surrendered  to  DEA.  Respondent 
argued  that  these  proceedings  are  moot 
since  Respondent  pharmacy  is  no  longer 
in  business  and  is  not  using  the  DEA 
registration  that  is  the  subject  of  these 
proceedings.  In  its  response  to 
Respondent's  motion,  the  Government 
argued  that  "the  issue  regarding 


Respondent'si^ontinued  registration  is 
not  rendered  moot  by  any  unilateral 
decision  of  Respondent's  officers  to 
discontinue  their  corporate  form  of 
business."  The  Government  farther 
argued  that  "once  an  order  to  show 
cause  has  been  initiated,  there  is 
continued  jiuisdiction  over  a 
registration  consistent  with  DEA 
precedent."  In  support  of  its  argimients, 
the  Government  cited  the  case  of  PaA 
and  King  Pharmacy.  52  FR  13,136 
(1987),  where  the  then-Administrator 
revoked  the  DEA  registration  even 
though  the  pharmacy  was  sold  in  the 
midst  of  the  proceedings.^  The  then- 
Administrator  found  that  a  registration 
subject  to  ongoing  administrative 
proceedings  caimot  be  unilaterally 
terminated  pvu^uant  to  21  CFR  1301.62  ' 
by  the  registrant  by  discontinuing 
business.  Specifically,  the  then- 
Administrator  noted  that  "permitting  a 
registrant  to  terminate  his  registration 
unilaterally,  during  the  eleventh  hour  of 
a  proceeding  to  revoke  that  registration, 
would  permit  the  registrant  to  avoid  any 
of  the  collateral  effects  of  revocation  and 
could  require  the  Administrator  to  grant 
the  individual  another  full  evidentiary 
hearing  should  he  decide  to  re-establish 
his  business  or  professional  practice  and 
apply  for  a  new  registration  shortly 
thereafter." 

In  euidition,  the  then-Administrator 
found  in  Park  and  King  Pharmacy  that 
21  CFR  1301.37(a)  3  "effectively 
precludes  an  applicant's  abrupt  and 
unilateral  termination  of  proceedings  by 
requiring  the  Administrator's 
permission  for  withdrawal  of  an 
application  at  any  time  after  issuance  of 
the  Order  to  Show  Cause."  The  then- 
Administrator  reasoned  that  it  is  the 
"application"  and  not  the  applicant  that 
is  the  subject  of  the  proceecQngs  and 
foimd  that  it  is  similarly  the 
"registration,"  and  not  the  registrant 
who  possessed  it,  that  becomes  the 
subject  of  revocation  proceedings.  As  a 
resmt,  the  then-Administrator 
concluded  that  a  registration  caimot  be 
withdrawn  without  the  Administrator's 
prior  approval. 

The  Government  in  its  response  to 
Respondent's  motion  also  argued  that 
Respondent  did  not  "surrender"  its  DEA 
registration  but  merely  tendered  it  to 


'  In  Park  and  King  Pharmacy,  the  pharmacy's 
DEA  registration  also  expired  duriiig  the 
proceedings,  however  that  aspect  of  the  case  will 
not  be  discussed  here  since  it  is  not  relevant  to  the 
issues  in  this  proceeding. 

*  At  the  time  of  the  decision  in  Park  and  King 
Pharmacy  the  provision  regarding  the  termination 
of  a  registration  was  found  in  21  CFR  1301.62.  That 
provision  has  since  been  renumbered  and  can  now 
be  found  in  21  CFR  1301.52. 

3  This  provision  has  since  been  renumbered  as  21 
CFR  1301.16(a). 
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DEA  for  retirement,  "and  that  no  action 
has  been  taken,  nor  is  any  action 
contemplated  ...  for  reason  that 
Respondent's  registration  record 
currently  has  an  administrative  code 
"O"  placed  on  it,  which  forecloses  all 
administrative  action  pending  the 
outcome  of  a  show  cause  proceeding. 
Accordingly,  DEA  has  not  accepted  this 
tender." 

The  Deputy  Administrator  agrees  with 
the  Govenmient  that  the  chronology  of 
this  case  is  similar  to  that  of  Park  and 
Kiijig  Pharmacy.  Respondent  was  sold 
afier  the  Order  to  Show  Cause  was 
issued.  Therefore,  according  to  the 
decision  in  Paiic  and  King  Pharmacy, 
Respondent's  registration  should  not  be 
considered  terminated  and  should  be 
capable  of  revocation.  However,  the 
Deputy  Administrator  is  troubled  by  the 
decision  in  Park  and  King  Pharmacy. 
The  Deputy  Administrator  can  find 
nothing  in  the  statute  or  regvdations  nor 
any  other  notice  to  the  pubUc  that  a 
registration  does  not  terminate  upon  the 
sale  of  a  pharmacy  if  an  Order  to  Show 
Cause  has  been  issued.  Pursuant  to  21 
CFR  1301.16,  permission  is  needed  to 
amend  or  withdraw  an  application  once 
an  Order  to  Show  Cause  has  been 
issued,  but  there  is  no  similar  provision 
regarding  a  registration.  Therefore,  no 
permission  is  needed  to  terminate  a 
registiation.  hi  fact,  21  CFR  1301.52(a) 
specifically  states  that,  "the  registration 
of  any  person  shall  terminate  if  and 
v/hea  such  person  dies,  ceases  legal 
existence,  or  discontinues  business  or 
professional  practice."  (emphasis 
added] 

The  Deputy  Administrator  recognizes 
the  then-Administrator's  concerns  in 
Park  and  King  Pharmacy  that  to  permh 
termination  Jifler  an  Order  to  Show 
Cause  has  been  issued  allows  a 
registrant  to  avoid  the  consequences  of 
a  revocation.  However,  piusuant  to  21 
CFR  1301.52(a)  a  registration 
automatically  terminates  when  a 
pharmacy  ceases  legal  existence  or 
discontinues  business  or  professional 
practice.  The  Deputy  Administrator  can 
find  no  authority  to  support  the 
prevention  of  a  termination,  and 
therefore  finds  no  authority  to  support 
the  then-Administrator's  conclusion  in 
Park  and  King  Pharmacy  that  a 
registration  does  not  terminate  upon  the 
sale  of  a  pharmacy  if  an  Order  to  Show 
Cause  has  been  issued. 

In  fact  in  AML  Corporation,  d/b/a  G 
&•  O  Pharmacy,  and  G&-0  Pharmacy, 
61  Fed.  Reg.  8973  (1996),  decided 
subsequent  to  Park  and  King  Pharmacy, 
the  then-Deputy  Administrator 
concluded  that  a  pharmacy's 
registration  terminated  upon  the  sale  of 
the  pharmacy  even  thou^  the  sale 


occurred  in  the  midst  of  administrative 
proceedings  regarding  the  registration.* 
The  then-Deputy  Administrator  noted 
"that  pursuant  to  21  CFR  1301.62,  the 
transfer  of  ownership  of  G  &  O 
Pharmacy  to  AML  effectively  terminated 
all  authority  granted  imder  DEA 
Certificate  of  Registration,  AG2999691, 
previously  issued  to  G  &  O  Pharmacy." 

Accordingly,  the  Deputy 
Administrator  concludes  that  DEA 
Certificate  of  Registration  BC5009421, 
previously  issued  to  Cadiz  Thrif/T  Drug, 
Inc.  terminated  as  of  May  24,  1998, 
when  it  discontinued  business  upon  its 
sale  to  Hospital  Street  Pharmacy,  Inc. 
Therefore  there  is  no  viable  DEA 
Certificate  of  Registration  capable  of 
revocation  as  proposed  in  the  Jime  3, 
1997  Order  to  Show  Cause.  This  order 
is  efiective  immediately. 

Dated:  March  15, 1999. 
Donnie  R.  Marshall, 

Deputy  Administrator. 

[FR  Doc.  99-7932  Filed  3-31-99;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  AdmlnistraftkMi 

Michael  W.  Dielz,  O.D.S.,  Revocation  of 
Reglatratlon 

On  September  23, 1998,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Michael  W.  Dietz, 
D.D.S.  (Respondent)  of  Cookeville, 
Tennessee,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  AD6561307 
pursuant  to  21  U.S.C.  824(a)  (3)  and  (4), 
and  deny  any  pending  applications  for 
renewal  of  such  registration  piu'suant  to 
21  U.S.C.  823(f).  Specifically,  the  Order 
to  Show  Cause  alleged  that: 

"1.  (Dr.  Dietz']  continued  registration  is 
inconsistent  with  the  public  interest,  as  that 
term  is  issued  in  21  U.S.C.  §  823(f)  and 
§  824(a)(4),  as  evidenced  by,  but  not  limited 
to,  the  following: 

(a)  On  or  about  April  19, 1997,  [Dr.  DietzJ 
sold  cocaine,  a  Schedule  II  controlled 
substance,  to  another  person,  and  such  sale 
was  for  no  legitimate  medical  purpose  and 
not  in  the  usual  course  of  [his]  professional 
practice. 

(b)  On  or  about  April  26,  .1997,  [Dr.  Dietz] 
again  sold  cocaine  to  the  same  person,  and 
such  sale  was  for  no  legitimate  medical 
purpose  and  not  in  the  usual  course  of  [his] 
professional  practice. 


(c)  On  or  about  May  7, 1997,  [Dr.  Dietz) 
and  this  same  person  used  cocaine,  and  such 
use  was  for  no  legitimate  medical  practice 
and  not  in  the  usual  course  of  [his] 
professional  practice. 

(d)  On  or  about  May  9, 1997.  (Dr.  Dietz] 
agreed  to  sell  and  attempted  to  deliver 
cocaine  to  this  same  person,  and  such  sale 
and  attempted  deliver  were  for  no  legitimate 
medical  purpose  and  not  in  the  usual  course 
of  [his]  professional  practice. 

2.  On  May  19, 1997,  [Dr.  Dietz  was] 
indicted  in  the  State  of  Tennessee,  Putnam 
County,  for  two  felony  counts  of  unlawfully 
and  knowingly  selling  cocaine,  two  felony 
counts  of  unlawfully  and  knowingly 
delivering  cocaine,  two  felony  counts  of 
unlawfully  and  knowingly  possessing 
cocaine  with  the  intent  to  sell  or  deliver 
cocaine,  two  felony  coimts  of  unlawfully  and 
knowingly  conspiring  to  sell  cocaine  and  one 
felony  count  of  uinlawfully  and  knowingly 
conspiring  to  possess  cocaine  with  the  intent 
to  sell  or  deliver  such  cocaine.  These 
criminal  charges  were  based  upon  the 
allegations  enumerated  above. 

3.  Based  upon  the  above  events,  the  State 
of  Tennessee,  Department  of  Health, 
Tennessee  Board  of  Dentistry,  revoked  [Dr. 
Dietz']  dental  license,  effective  May  19, 1997. 
As  a  result,  (Dr.  Dietz  is]  no  longer 
authorized  by  State  law  to  handle  controlled 
substances  in  the  state  in  which  [he  is] 
registered  with  DEA.  21  U.S.C.  §  824(a)(3). 

By  letter  dated  October  15, 1998, 
Respondent  waived  his  opporttinity  for 
a  hearing  and  submitted  a  written 
statement  regarding  his  position  on  the 
issues  raised  in  the  Order  to  Show 
Cause.  Therefore,  the  Deputy 
Administrator  finds  that  Respondent 
has  waived  his  opportunity  for  a  hearing 
and  hereby  enters  his  final  order  in  this 
matter  based  upon  the  investigative  file 
and  Respondent's  written  statement 
pursuant  to  21  CFR  1301.43  (c)  and  (e) 
and  1301.46. 

The  Deputy  Administrator  finds  that 
in  an  Order  effective  May  27, 1998,  the 
State  of  Tennessee,  Department  of 
Health,  Board  of  Dentistry  (Board) 
revoked  indefinitely  Respondent's 
license  to  practice  dentistry,  i  In  his 
letter  dated  October  15, 1998, 
Respondent  stated  that  "as  a  result  of 
the  actions  taken  by  the  Tennessee 
Board  of  Dentistry,  I  do  not  require  a 
DEA  Certificate  of  Registration  at  this 
time.  I  respectfully  request  a  suspension 
of  my  Registration  luitil  re-Ucensiue 
occurs.  Respondent  further  stated  that 
he  "fully  expectls]  re-instatement  of  my 
dental  license  during  the  spring  [Board] 
meeting  of  1999." 

The  Deputy  Administrator  finds  that 
based  upon  the  record  before  him. 
Respondent  is  not  currently  Ucensed  to 


*  In  that  case,  the  Government  also  sought  to 
revoke  the  new  phannacy's  DEA  registration  and 
the  proceedings  were  consolidated. 


'  The  D«put>'  Administrator  can  find  no  Board 
order  revoking  Respondent's  dental  license  effective 
May  19, 1997.  as  alleged  in  the  Order  to  Show 
Cause. 


THE  PAPW  *W  »<K  OSEO  •»  T«  OBIG»t»L  PtaUCMWN 
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practice  dentistry  in  the  State  of 
Tennessee  and  therefore,  it  is  reasonable 
to  infer  that  he  is  not  currently 
authorized  to  handle  controlled 
substances  in  that  state.  The  DEA  does 
not  have  the  statutory  authority  under 
the  Controlled  Substances  Act  to  issue 
or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  his  business.  21  U.S.C. 
802(21),  823(f).  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez,  M.D.,  62  FR 
16193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60,728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51104  (1993). 

While  Respondent  indicates  that  he 
expects  reinstatement  of  his  Tennessee 
dental  license  in  the  near  future,  this  is 
merely  spec\ilation  at  this  point  in  time 
and  there  is  nothing  in  the  record  from 
the  Board  to  indicate  that  Respondent's 
license  will  in  fact  be  reinstated.  The 
Deputy  Administrator  finds  that  it  is 
clear  that  Respondent  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  Tennessee.  As 
a  result,  Respondent  is  not  entitled  to  a 
DEA  registration  in  that  state. 

Since  Respondent's  DEA  registration 
cannot  be  maintained  in  Tennessee 
based  upon  his  lack  of  state 
authorization  to  handle  controlled 
substances,  the  Deputy  Administrator 
finds  that  it  is  unnecessary  to  determine 
whether  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest  as  alleged  in  the 
Order  to  Show  Cause. 

Accordingly,  the  Deputy 
Administrator  of  the  IMig  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  CFR  0.100(b)  and  0.104,  hereby 
orders  that  DEA  Certificate  of 
Registration  AD6561307,  previously 
issued  to  Michael  Wayne  Dietz,  D.D.S., 
be,  and  it  hereby  is,  revoked.  The 
Deputy  Administrator  further  orders 
that  any  pending  applications  for  the 
renewal  of  such  registration  be,  and  they 
hereby  are,  denied.  This  order  is 
effective  May  3, 1999. 

Dated:  March  15, 1999. 
Donnie  R.  Marshall, 

Deputy  Administrator. 

(FR  DcK.  99-7931  Filed  3-31-99;  8:45  am] 

BILUNG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  98-30] 

William  Franidin  Prior,  Jr.,  M.D.  Denial 
of  Application 

On  April  7, 1998,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  pEA)  issued  an  Order 
to  Show  Cause  to  William  Franklin 
Prior,  Jr.,  M.D.  (Respondent)  of  South 
Carolina  and  New  Mexico.  The  Order  to 
Show  Cause  notified  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  BP51058901 
issued  to  him  in  New  Mexico  and  deny 
any  pending  applications  for  renewal  of 
that  registration,  pursuant  to  21  U.S.C. 
823(f),  824(a)(1)  and  (a)(4),  for  reason 
that  he  materially  falsified  an 
application  for  registration  and  his 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
The  Order  to  Show  Cause  also  proposed 
to  deny  Respondent's  pending 
application,  executed  on  September  21, 
1994,  for  registration  as  a  practitioner 
with  DEA  in  South  Carolina,  Pursuant 
to  21  U.S.C.  823(f)  for  reason  that 
Respondent's  registration  would  be 
inconsistent  with  the  public  interest. 

By  letter  dated  May  19, 1998. 
Respondent  filed  a  request  for  a  hearing 
regarding  his  New  Mexico  DEA 
Certificate  of  Registration  and  stating 
that  "[t]he  application  for  renewal  in 
South  Carolina  has  now  been 
withdrawn.  *  *  *  "  The  matter  was 
docketed  before  Administrative  Law- 
Judge  Mary  Ellen  Bittner.  On  May  26, 
1998,  Judge  Bittner  issued  an  Order  for 
Prehearing  Statements.  In  lieu  of  filing 
a  prehearing  statement,  on  Jime  16, 
1998,  the  Govenmient  filed  a  Motion  to 
Terminate  the  Proceedings,  Motion  for 
Summary  Disposition  and  Motion  to 
Stay  Proceedings.  In  its  filing,  the 
Government  contended  that  pursuant  to 
a  criminal  plea  agreement  entered  into 
on  April  14, 1998,  Respondent  agreed  to 
surrender  his  New  Mexico  DEA 
Certificate  of  Registration  and  to 
withdraw  any  pending  applications  for 
registration  with  DEA.  The  Government 
argued  that  as  a  result,  there  is  nothing 
to  revoke  or  deny  and  therefore  these 
proceedings  should  be  terminated.  In 
addition,  the  Government  contended 
that  Respondent's  application  for  a  DEA 
registration  in  South  Carolina  should  be 


1  while  the  Order  to  Show  Cause  listed 
BP510S890  as  Respondent's  DEA  registration 
number  in  New  Mexico,  evidence  in  the  record 
shows  that  Respondent's  New  Mexico  DEA 
Certificate  of  Registration  is  BP510559O. 


denied  because  he  is  not  authorized  to 
handle  controlled  substances  in  that 
state.  In  his  response  to  the 
Government's  motions.  Respondent 
requested  that  his  "credentials  be 
returned,"  and  asked  Government 
counsel  to  help  him  "ask  the  ALJ  to 
allow  my  placing  of  credentials  with 
Judge  Simons  to  be  temporary." 

On  August  14, 1998,  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Decision,  terminating  the  proceedings 
regarding  Respondent's  New  Mexico 
DEA  Certificate  of  Registration;  denying 
the  Motion  to  Terminate  the 
proceedings  regarding  Respondent's 
application  for  a  DEA  Certificate  of 
Registration  in  South  Carolina;  finding 
that  Respondent  lacked  authorization  to 
handle  controlled  substances  in  the 
State  of  South  Carolina;  granting  the 
Government's  Motion  for  Siumnary 
Disposition  regarding  Respondent's 
application  for  a  DEA  registration  in 
South  Carolina;  and  recommending  that 
Respondent's  application  be  denied. 
Neither  party  filed  exceptions  to  her 
opinion,  and  on  September  14, 1998, 
Judge  Bittner  transmitted  the  record  of 
these  proceedings  to  the  Acting  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67.  hereby 
issues  his  final  order  based  upon 
findings  of  ta.ct  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator  adopts,  in  full,  the 
Opinion  and  Recommended  Decision  of 
the  Administrative  Law  Judge. 

The  Deputy  Administrator  finds  that 
pursuant  to  a  plea  agreement  entered 
into  by  Respondent  on  April  14, 1998, 
in  the  United  States  District  Court  for 
the  District  of  South  Carolina, 
Respondent  agreed  "to  surrender  any 
DEA  registration  number,  especially 
number  BP5105590.  *  *  *  "  According 
to  the  ^davit  of  a  DEA  investigator 
dated  Jime  12, 1998,  Respondent 
surrendered  his  DEA  Certificte  of 
Registration  to  the  judge  who  presided 
over  the  criminal  proceedings  against 
him,  and  on  June  8, 1998,  the 
investigator  retrieved  Respondent's 
Certificate  of  Registration  from  the 
judge's  office. 

Judge  Bittner  fotmd  that  in  light  of  the 
above  and  the  fact  that  Respondent  does 
not  deny  that  he  siurendered  his  New 
Mexico  DEA  registration,  "the  issue  of 
whether  or  not  to  revoke  it  is  moot." 
Accordingly,  Judge  Bittner  terminated 
the  proceedings  with  respect  to  DEA 
Certificate  of  Registration  BP5105590. 
The  Deputy  Administrator  agrees  with 
Judge  Bittner's  conclusion  regarding 
Respondent's  DEA  Certificate  of 
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Registration  issued  to  him  in  new 
Mexico. 

The  Deputy  Administrator  further 
finds  that  piusuant  to  the  April  14, 1998 
plea  agreement.  Respondent  also  agreed 
"to  withdraw  any  application  for  a  DEA 
registration  niunber."  In  its  motions,  the 
Government  asswted  that  piu-suant  to  21 
CFR  1301.16(a),  Respondent  needed 
permission  firom  DEA  before  he  could 
withdraw  his  appUcation  since  the 
Order  to  Show  Cause  had  been 
previously  issued  on  April  7, 1998. 
Consequently,  the  Government  attached 
to  its  motions  a  copy  of  a  letter  from  the 
DEA  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control  which  stated 
that,  "[i]n  response  to  your  plea 
agreement  *  *  *  you  are  hereby  granted 
pennission  to  withdraw  your 
appUcation  dated  September  21, 1994, 
for  a  Drug  Enforcement  Administration 
Certificate  of  Registration."  As  a  result, 
the  Government  argued  that  the 
proceedings  regarding  Respondent's 
application  for  a  DEA  Certificate  of 
Registration  in  South  Carolina  should  be 
terminated  in  light  of  Respondent's  plea 
agreement  and  DEA's  granting  of 
permission  to  withdraw  the  application. 

However,  Judge  Bittner  concluded 
that  the  record  does  not  contain  any 
evidence  that  Respondent  in  fact 
withdrew  his  September  14, 1994 
application  for  registration.  Pursuant  to 
the  plea  agreement  Respondent  only 
agreed  to  withdraw  any  pending 
applications  for  registration.  Further, 
while  the  letter  from  the  Deputy 
Assistant  Administrator  granted 
Respondent  pennission  to  withdraw  his 
application,  he  indicates  that  he  did  so 
in  response  to  the  plea  agreement.  Judge 
Bittner  noted  that  in  his  request  for  a 
hearing  Respondent  stated  that  "[tlhe 
application  for  renewal  in  South 
Carolina  has  now  been  withdrawn." 
However,  Judge  Bittner  concluded  that 
this  is  not  sufficient  evidence  to  support 
a  finding  that  Respondent  took  any 
action  to  withdraw  his  application.  As 
a  result.  Judge  Bittner  concluded,  and 
the  Deputy  Administrator  agrees,  that 
Respondent  has  not  withdrawn  his 
September  21, 1994  appUcation  and 
therefore  the  proceedings  regarding  this 
appUcation  are  not  terminated. 

With  respect  to  the  appUcation  for 
registration  in  South  Carolina,  the 
Government  also  argued  that  summary 
disposition  should  be  granted  based  on 
Respondent's  lack  of  authorization  to 
handle  controUed  substances  in  South 
Carolina.  The  Deputy  Administrator 
finds  that  by  letter  dated  September  27, 
1994,  the  South  Carolina  Department  of 
Health  and  Environmental  Control 
denied  Respondent's  appUcation  for  a 
controUed  substance  registration.  In  his 


response  to  the  Government's  motions. 
Respondent  did  not  deny  that  he  is 
without  authorization  to  handle 
controUed  substances  in  South  Carolina. 
Therefore,  the  Deputy  Administrator 
concludes  that  Respondent  is  not 
currently  authorizeid  to  handle 
controUed  substances  in  South  Carolina. 

The  DEA  does  not  have  the  statutory 
authority  imder  the  ControUed 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  appUcant  or  registrant 
is  without  state  authority  to  handle 
controUed  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C  802(21],  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez,  M.D.,  62  FR 
16193  (1997):  DemetrisA.  Green.  MJ). 
61  FR  60728  (1996);  DomihickA.  Bicci, 
M.D..  58  FR  51104  (1993). 

Here  it  is  clear  that  Respondent  is  not 
Ucensed  to  handle  controUed  substances 
in  South  Carolina.  Therefore,  he  is  not 
entitled  to  a  DEA  registration  in  that 
state. 

In  Ught  of  the  above.  Judge  Bittner 
properly  granted  the  Government's 
Motion  for  Summary  Disposition 
regarding  Respondent's  appUcation  for 
registration  in  South  Carolina.  Here, 
there  is  no  dispiite  that  Respondent  is 
without  authorization  to  handle 
controUed  substances  in  South  Carolina. 
Therefore,  it  is  weU-settled  that  when 
no  question  of  material  fact  is  involved, 
a  plenary,  adversary  administrative 
proceeding  involving  evidence  and 
cross-examination  of  witnesses  is  not 
obligatory.  See  Phillip  E.  Kirk,  M.D..  48 
FR  32887  (1983),  affd  sub  nom  Kirk  v. 
Mullen.  749  F.2d  297  (6th  Cir.  1984); 
NLRB  V.  International  Association  of 
Bridge,  Structural  and  Ornamental 
Ironworkers.  AFL-aO,  549  F.2d  634 
(9th  Cir.  1977);  United  States  v. 
Consolidated  Mines  6"  Smelting  Co.,  44 
F.2d  (9th  Cir.  1971). 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  piu^uant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  proceedings 
regarding  DEA  Certificate  of  Registration 
BP5105590,  previously  issued  to 
WUUam  Franklin  Prior,  Jr.,  M.D.,  be, 
and  they  hereby  are,  tenninated.  The 
Deputy  Administrator  further  orders 
that  the  September  14, 1994  appUcation 
for  registration  submitted  by  WiUiam 
Franklin  Prior,  Jr.,  M.D.,  be,  and  it 
hereby  is,  denied.  This  order  is  effective 
April  1, 1999. 


Dated:  March  15, 1999. 
Donnie  R.  MarehaU, 

Depu  ty  Administrator. 

(FR  Doc.  99-7928  Filed  3-31-99;  8:45  am] 

nUMQ  CODE  4410-09-H 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
SulMtanoee,  Notice  of  Registration 

By  Notice  dated  December  10, 1998. 
and  published  in  the  Federal  Register  on 
December  23, 1998  (63  FR  71156),  Mx 
Pharmaceuticals,  Inc.,  101  Technology 
Place,  Forence,  South  Carolina  29501, 
made  appUcation  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufactiuer  of 
methylphenidate  (1724),  a  basic  class  of 
controUed  substance  listed  in  Schedule 

n. 

The  firm  plans  to  manufacture 
methylphenidate  for  demonstration 
purposes  and  for  dosage  form 
development  and  stabiUty  studies. 

DEA  nas  considered  the  factors  in 
Title  21,  United  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  Irix  Pharmaceuticals,  Inc. 
to  manufacture  the  listed  controUed 
substance  is  consistent  with  the  pubUc 
interest  at  this  time.  DEA  has 
investigated  Irix  Pharmaceuticals,  Inc. 
to  ensure  that  the  company's 
registration  is  consistent  with  the  pubUc 
interest.  Therefore,  pursuant  to  21 
U.S.C.  823  and  28  CFR.  0.100  and  0.104. 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  hereby 
orders  that  the  application  submitted  by 
the  above  firm  for  registration  as  a  bulk 
manufactiuer  of  the  basic  class  of 
controUed  substance  Usted  above  is 
granted. 

Dated:  March  17, 1999. 
lohn  H.  King. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  99-7937  Filed  3-31-99;  8:45  am) 
HLUNQ  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled  Substance; 
Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
fCFR),  this  is  notice  that  on  December 
23, 1998,  Johnson  Matthey,  Inc.,  Custom 
Pharmaceuticals  Department,  2003 
Nolte  Drive,  West  Deptford,  New  Jersey 
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08066,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Difenoxin  (9168) 

Proptram  (9649)  

Amphetamine  (1100) 

Methamphetamine  (1105)  

Methylphenidate  (1724) 

Codeine  (9050) 

Oxycodone  (9143) 

Hydromorphone  (9150)  

Hydrocodone  (9193) ..... 

Meperidine  (9230)  

Methadone  (9250)  

Methadone-intemfiediate  (9254) 

Morphine  (9300)  

Thebaine  (9333)  

Alfentanil  (9737)  

Sufentanil  (9740) 

Fentanyl  (9801)  


Schedule 


The  firm  plans  to  manufactiu*  the 
listed  controlled  substances  in  bulk  to 
supply  final  dosage  form  manufacturers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  qiuntuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  June  1, 
1999. 

Dated:  March  18. 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  99-7934  Filed  3-31-99;  8:45  am] 
BILUNG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

lAanufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  December  23, 1998, 
and  published  in  the  Federal  Register 
on  January  4, 1999,  (64  FR  182),  Knoll 
Pharmaceutical  Company,  30  North 
Jefferson  Road,  Whippany,  New  Jersey 
07981,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

DihvdromorDhine  (9145) 

1 

Hvdromorohone  (9150)  

II 

The  firm  plans  to  produce  biUk 
product  and  finished  dosage  units  for 
distribution  to  its  customers. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  Knoll  Pharmaceutical 
Company  to  manufactiue  the  listed 
controlled  substances  is  consistent  with 
the  public  interest  at  this  time.  DEA  has 
investigated  Knoll  Pharmaceutical 
Company  on  a  regular  basis  to  ensure 
that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  b\Uk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  March  18, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administmtion. 

[FR  Doc.  99-7938  Filed  3-31-99;  8:45  am) 
BILUNG  COOE  4410-00-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a}  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  January  20, 
1999,  Lilly  Del  Caribe,  Inc.,  Chemical 
Plant,  Kilometer  146.7,  State  Road  2, 
Mayaguez,  Puerto  Rico  00680,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
dextropropoxyphene  (9273),  a  basic  of 
controlled  substances  listed  in  Schedule 

n. 

The  firm  plans  to  manufacture  bulk 
product  for  distribution  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 


may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  June  7, 
1999. 

Dated:  March  1, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc  99-7933  Filed  3-31-99;  8:45  am] 

nUJNG  CODE  441(M»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  December  2, 1998, 
and  published  in  the  Federal  Register 
on  December  11, 1998,  (63  FR  68474). 
Mallinckrodt  Chemical,  Inc., 
Mallinckrodt  &  Second  Streets,  St. 
Louis,  Missoiui  6314,  made  application 
by  letter  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufactiu«r  of  amphetamine 
(1100),  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

The  firm  plans  to  bulk  manufactxue 
the  listed  controlled  substance  for 
product  development. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  Section 
823(a]  and  determined  that  the 
registration  of  Mallinckrodt  Chemical, 
Inc.  to  manufactiue  amphetamine  is 
consistent  vdth  the  public  interest  at 
this  time.  DEA  has  investigated 
Mallinckrodt  Chemical,  Inc.  on  a  regular 
basis  to  ensure  that  the  company's 
continued  registration  is  consistent  with 
the  public  interest.  These  investigations 
have  included  inspection  and  testing  of 
the  company's  physical  security 
systems,  audits  of  the  company's 
records,  verification  of  the  company's 
compliance  vdth  state  and  local  laws, 
and  a  review  of  the  company's 
backgroimd  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufactiu^r 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 
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Dated:  March  1, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administmtion. 

[FR  Doc.  99-7939  Filed  3-31-99;  8:45  am] 

BIUJNQ  COOE  4410-0»-M 


Dated:  March  17. 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  99-7940  Filed  3-31-99;  8:45  ami 
BHJJNQ  CODE  4410-09-H 


Dated:  March  1, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  99-7941  Filed  3-31-99;  8:45  ami 

BIUJNG  COOE  4410-OB-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  December  14, 1998, 
and  published  in  the  Federal  Register 
on  December  23, 1998  (63  FR  71159), 
Noramco  of  Delaware,  Inc.,  Division  of 
McNeilab,  Inc.,  500  Old  Swedes 
Landing  Road,  Wihnington,  Delaware 
19801,  made  application  by  renewal  to 
the  Drug  Enforcement  Adininistration 
(DBA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Codeine  (9050) 

Oxycodone  (9143) 

Hydrocodone  (9193) 

Morphine  (9300) 

Thebaine  (9333) 

The  firm  plans  to  manufacture  the 
listed  controlled  substances  for 
distribution  to  its  customers  as  bulk 
product. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  Section 
823  (a)  and  determined  that  the 
registration  of  Noramco  of  Delaware, 
Inc.  to  manufacttire  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Noramco  of  Delaware,  Inc. 
on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  October  1, 1998,  and 
published  in  the  Federal  Register  on 
October  9,  1998,  (63  FR  54492), 
Nycomed,  Inc.,  33  Riverside  Avenue, 
Rensselaer,  New  York  12144,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Methylphenidate  (1724) 
Meperidine  (9230)  


Schedule 


The  firm  plans  to  manufacture 
meperidine  as  bulk  product  for 
distribution  to  it  customers  and  to 
perform  a  chemical  isolation  process  on 
methylphenidate  which  has  been 
maniifactiured  by  another  bulk 
manufacturer  of  methylphenidate. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  section 
823(a)  and  determined  that  the 
registration  of  Nycomed,  Inc.  to 
manufactiu^  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Mycomed,  Inc.  on  a  regular 
basis  to  ensure  that  the  company's 
continued  registration  is  consistent  with 
the  public  interest.  These  investigations 
have  included  inspection  and  testing  of 
the  company's  physical  security 
systems,  audits  of  the  company's 
records,  verification  of  the  company's 
compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufactiuer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
ProdIm  Denial  of  Application 

On  Jvme  5,  1998,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  PEA)  issued  an  Order 
to  Show  Cause  to  Prodim  (Respondent) 
proposing  to  deny  its  application  for 
registration  as  an  exporter  of  Schedule 
n,  m  and  IV  controlled  substances 
under  21  U.S.C.  958,  for  reason  that  its 
registration  would  be  inconsistent  with 
the  public  interest  pursuant  to  21  U.S.C. 
823  (a)  and  (b). 

The  Order  to  Show  Cause  was 
ultimately  received  by  Randall  Tetzner 
who  signed  the  application  for 
registration  on  behalf  of  Respondent.  By 
letter  dated  September  4. 1998, 
Respondent  waived  its  opportimity  for  a 
hearing  and  instead  submitted  a  written 
statement  pursuant  to  21  CFR 
1301.43(c). 

Therefore,  the  Deputy  Administrator 
concludes  that  Respondent  has  waived 
its  opportunity  for  a  hearing  and  hereby 
enters  his  final  order  in  this  matter 
based  upon  the  investigative  file  and 
Respondent's  written  statement 
j)ursuant  to  21  CFR  1301.43  (c)  and  (e) 
and  1301.46. 

The  Deputy  Administrator  finds  that 
Randall  Tetzner,  on  behalf  of 
Respondent,  submitted  an  application 
dated  October  7, 1995,  for  registration 
with  DEA  as  an  exporter  of  Schedule  II, 
ni  and  IV  controlled  substances. 
According  to  Mr.  Tetzner,  Respondent 
wants  to  be  registered  in  order  to  send 
donated  or  purchased  controlled 
substances  to  Hondiuas.  In  describing 
Respondent,  Mr.  Tetzner  stated  that 
"[t]he  organization  I  volujiteer  with  and 
work  with  supplies  needed  medications 
to  rural  villages  in  Hondtu-as.  •  *  * 
From  a  base  camp  in  La  Paz,  a  worker 
brings  replacement  medications  via 
motorcycle  to  the  villages." 

After  numerous  discussions  and 
correspondence  between  DEA  and  Mr. 
Tetzner,  an  Order  to  Show  Cause  was 
issued  on  June  5. 1998,  proposing  to 
deny  Respondent's  application  for 
registration.  Specifically,  the  Order  to 
Show  Cause  alleges  that  Respondent's 
registration  would  be  inconsistent  with 


15810 


Federal  Register / Vol.  64,  No.  62 / Thursday,  April  1,  1999 /Notices 


the  public  interest  based  upon  the 
following: 

a.  Mr.  Tetzner  is  the  sole  representative  of 
Prodim.  On  the  appHcation  for  DEA 
registration  he  provided  as  an  address  his 
trailer  home.  This  location  does  not  have 
secure  controlled  substance  storage  facilities 
and  Prodim  does  not  have  an  alternative 
location  with  which  to  securely  store 
controlled  substances,  as  required  by  21  CFR 
§  1301.72.  Therefore,  Mr.  Tetzner  has  not 
demonstrated  that  he  can  maintain  effective 
controls  against  the  diversion  of  controlled 
substances  as  required  pursuant  to  21  U.S.C. 
§  823(a)(1). 

b.  In  a  letter  to  DEA  dated  February  15, 
1996,  Mr.  Tetzner,  informed  DEA  that  he  had 
never  before  exported  controlled  substances. 
Therefore,  Prodim  has  no  experience  in  the 
export  of  controlled  substances.  21  U.S.C. 

§  958(a)  and  §  823(a)(5)  and  (d)(S]. 

In  his  written  statement  dated 
September  4, 1998,  Mr.  Tetzner 
indicated  that  he  never  meant  to  store 
controlled  substances  at  his  home,  but 
instead  proposed  that  Respondent 
would  "give  DEA  at  least  30  days  notice 
of  our  intent  to  send  the  medications, 
we  purchase  or  recieve  [sic]  the 
medications  at  a  hospital  or  drug 
company,  then  while  on  site  we  do  the 
required  paperwork  and  on  site  we  ship 
the  medications  pursuant  [sic]  to  DEA 
directives.  •  *  •  The  medications 
would  only  go  from  an  already 
registered  facility,  be  transferred  via 
paperwork,  then  the  donating  agency 
would  then  confirm  the  transfer  and 
they  wotUd  ship  the  drugs.  In  no 
manner  shall  PRODIM  ever  possess 
these  drugs  other  than  to  cotmt  and 
verify  on  site."  Further,  Mr.  Tetzner 
indicated  that  he  has  been  a  paramedic 
for  a  number  of  years  and  as  such 
imderstands  the  importance  of 
documenting  the  use  of  controlled 
substances. 

Pursuant  to  21  U.S.C.  958  and  823, 
the  Deputy  Administrator  may  deny  an 
application  for  registration  as  an 
exporter  of  controlled  substances  if  he 
finds  that  such  registration  would  be 
inconsistent  with  the  public  interest.  In 
determining  the  public  interest,  the 
Deputy  Administrator  shall  consider  the 
factors  set  forth  in  21  U.S.C.  823(a)  for 
registration  to  export  Schedule  II 
controlled  substances  and  the  factors  set 
forth  in  21  U.S.C.  823(d)  for  registration 
to  export  Schedule  III  and  IV  controlled 
substances.  The  factors  in  these  two 
sections  are  essentially  the  same. 
Pursuant  to  21  U.S.C.  823(d),  the  Deputy 
Administrator  shall  consider: 
(1)  Maintenance  of  effective  controls 
against  diversion  of  particular 
controlled  substances  and  any 
controlled  substances  in  Schedule  HI, 
IV,  or  V  compoimded  therefrom  into 


other  than  legitimate  medical, 
scientific,  or  industrial  channels; 

(2)  Compliance  with  applicable  State 
and  local  law; 

(3)  Promotion  of  technical  advances  in 
the  art  of  manufacturing  these 
substances  and  the  development  of 
new  substances; 

(4)  Prior  conviction  record  of  applicant 
imder  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  such  substances; 

(5)  Past  experience  in  the  manu&cture, 
distribution,  and  dispensing  of 
controlled  substances,  and  the 
existence  in  the  establishment  of 
effective  controls  against  diversion; 
and 

(6)  Such  other  factors  as  may  be  relevant 
to  and  consistent  with  the  public 
health  and  safety. 

The  Deputy  Administrator  finds  that 
there  is  no  evidence  in  the  record 
regarding  factors  two,  three  or  four. 
Regarding  factor  one,  there  is  very  little 
specific  evidence  in  the  record  as  to  the 
controls  Respondent  will  maintain 
against  the  diversion  of  controlled 
substances.  In  its  written  statement. 
Respondent  maintains  that  it  will  not 
take  possession  of  the  controlled 
substances;  that  the  substances  would 
be  sent  from  a  location  already 
registered  with  DEA,  that  the  donating 
agency  would  confirm  the  transfer  and 
ship  the  rugs,  and  that  Respondent  will 
only  cotint  and  verify  the  drugs  on  site. 

Pursuant  to  21  CFR  1301.43(c),  a 
written  statement  "shall  be  made  a  part 
of  the  record  and  shall  be  considered  in 
light  of  the  lack  of  opporttmity  for  cross- 
examination  in  determining  the  weight 
to  be  attached  to  matters  of  feet  asserted 
therein."  The  Deputy  Administrator 
finds  that  the  assertions  in  Respondent's 
written  statement  warrant  little  weight. 
The  Deputy  Administrator  is  imable  to 
determine  from  Respondent's  ivritten 
statement  who  would  be  responsible  for 
the  controlled  substances  since  the 
controlled  substances  would  be  stored 
at  the  donating  agency  and  the  donating 
agency  would  confirm  the  transfer  and 
ship  the  drugs.  Further,  the  Deputy 
Administrator  is  unable  to  determine 
what  controls  against  diversion  would 
be  in  place  during  the  shipment  of  any 
controlled  substances.  Of  even  greater 
concern  is  that  the  Deputy 
Administrator  is  unable  to  determine 
from  Respondent's  written  statement  the 
identity  or  location  of  the  donating 
agency  or  agencies,  and  is  therefore 
imable  to  determine  whether  efiiective 
controls  are  maintained  to  prevent  the 
diversion  of  exported  controlled 
substances. 

Regarding  factor  five  while  Mr. 
Tetzner  inchcates  that  he  has  handled 


controlled  substances  as  a  paramedic 
and  a  Navy  corpsman,  there  is  no 
evidence  that  he  has  any  experience  in 
exporting  controlled  substances,  nor  in 
the  responsibilities  of  a  DEA  registrant 
in  preventing  the  diversion  of  controlled 
substances. 

As  to  factor  six,  the  record  indicates 
that  Respondent  and  Mr.  Tetzner  do  not 
have  stifficient  knowledge  and 
imderstanding  of  the  export 
requiremfflits  set  forth  ia  21  U.S.C.  953 
and  21  CFR  1312.21.  In  Respondent's 
written  statement,  Mr.  Tetzner  states 
that  it  will  "give  the  DEA  at  least  30 
days  notice  of  our  intent  to  send  the 
medications.  *  *  *"  Res[>ondent  does 
not  discuss  whether  its  proposed 
exportations  would  meet  the 
requirements  of  21  U.S.C.  953,  nor  does 
it  indicate  that  it  will  follow  the 
procedures  set  forth  in  21  CFR  1312.21 
regarding  obtaining  the  authorization  to 
export  specific  shipments.  Particularly 
troubling  to  the  Deputy  Administrator  is 
that  the  record  indicates  that  Mr.  Tetzer 
was  advised  by  DEA  on  several 
occasions  of  these  requirements  and  was 
told  where  he  could  obtain  a  copy  of  the 
regulationSi  yet  he  did  not  do  so. 

The  Deputy  Administrator  concludes 
that  based  upon  the  record  ctirrently 
before  him  Respondent's  registration  as 
an  exporter  of  controlled  substances 
would  be  inconsistent  with  the  public 
interest.  There  is  no  evidence  that 
Respondent  would  niaintain  effective 
controls  against  the  diversion  of 
controlled  substances;  that  Respondent 
possesses  relevant  experience  in  the 
handling  of  controlled  substances;  and 
that  Respondent  tmderstands  the  export 
requirements  set  forth  in  21  U.S.C.  953 
and  21  CFR  1312.21. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  958  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for 
registration  submitted  by  Prodim,  be, 
and  it  hereby  is,  denied.  This  order  is 
effective  May  3, 1999. 

Dated:  March  15, 1999. 
Donnie  R.  Marshall, 

Depu  ty  A  dministrator. 

[FR  Doc.  99-7929  FiFed  3-31-99;  8:45  am] 

BtLLJNG  CODE  4410-OMH 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

importation  of  Controiied  Substances; 
Notice  of  Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
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Export  Act  (21  U.S.C.  958(1)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
biilk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufactiire  of  the  substance 
an  opportimity  for  a  hearing. 

Therefore,  in  accordance  with  section 
1301.34  of  Tide  21,  Code  of  Federal 
Regidations  (CFR),  notice  is  hereby 
given  that  on  January  26, 1999,  Roxane 
Laboratories,  Inc.,  1809  Wilson  Road, 
P.O.  Box  16532,  Coliunbus,  Ohio 
43216-6532,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  cocaine  (9041),  a  basic  class 
of  controlled  substance  listed  in 
SchedideU. 

The  firm  plans  to  import  cocaine  to 
make  products  for  distribution  to  the 
firm's  customers. 

Any  manufactiirer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  appUcation  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Ofiice  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  (30  days  from  pubUcation) 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  CFR  1301.34(a),  (b), 
(c),  (d),  (e),  and  (f)  are  satisfied. 


Dated:  March  3, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  99-7935  Filed  3-31-99;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  die 
Attorney  General  shall,  prior  to  issuing 
a  registration  imder  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufactiu«  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  section 
1301.34  of  Tide  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  November  30, 1998,  Taro 
Pharmaceuticals  U.S.A.,  Inc.,  5  Skyline 
Drive,  Hawthorne,  New  York  10532, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


20537,  Attention:  DEA  Federal  Register 
Representative  (CCF),  and  must  be  filed 
no  later  than  May  3, 1999. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procediuBS  described  in  21  CFR 
1301.34(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedide  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C  958(a)  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  January  27, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  99-8055  Filed  3-31-99;  8:45  am] 

BHJJNG  C006  4410-OB-M 


Drug 


Pentobarbital  (2270) 

Codeine  (9050) 

Oxycodone  (9143)  ... 
hiydrocodone  (9193) 


Schedule 


The  firm  plans  to  import  finished 
product  sample  for  evaluation  and 
conducting  clinical/Bio-eqiuvalence 
testing. 

Any  manu&ctiirer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Etepartment  of  Justice,  Washington,  D.C. 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  9&-251 

George  Thomas,  PA-C  Dsnial  of 
Application 

On  March  19. 1998,  die  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  George  Thomas,  PA- 
C  (Respondent)  of  Richland, 
Washington.  The  Order  to  Show  Cause 
notified  him  of  an  opportiinity  to  show 
cause  as  to  why  DEA  shoidd  not  deny 
his  application  for  registration  as  a  mid- 
level  practitioner  pursuant  to  21  U.S.C. 
823(f)  and  824(a)(3),  for  reason  that  his 
registration  would  be  inconsistent  with 
the  public  interest  and  that  he  is  not 
currendy  authorized  to  handle 
controlled  substances  in  the  State  of 
Washington. 

By  letter  dated  April  13, 1998, 
Respondent  filed  a  request  for  a  hearing 
and  the  matter  was  docketed  before 
Administrative  Law  Judge  Gail  A. 
RandaU.  On  April  20, 1998,  Judge 
Randall  issued  an  Order  for  Prehearing 
Statements.  In  lieu  of  filing  a  prehearing 
statement,  the  Government  filed  a 
Motion  for  Summary  Disposition  on 
May  5, 1998,  alleging  that  Respondent 
was  not  authorized  to  handle  controlled 
substances  in  the  State  of  Washington 
and  therefore  DEA  cannot  issue  him  a 
registration  in  that  state.  Respondent 
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did  not  reply  to  the  Government's 
motion. 

On  May  27, 1998,  Judge  Randall 
issued  an  Order  denying  the 
Government's  motion.  In  doing  so. 
Judge  Randall  agreed  vtrith  the 
Government  that  DEA  lacks  authority  to 
register  a  practitioner  who  is  not 
authorized  to  handle  controlled 
substances  in  the  state  in  which  he 
practices.  However,  Judge  Randall 
foimd  that  the  Government  had  not  met 
its  burden  of  proof  for  summary 
disposition  since  the  Government  failed 
to  file  a  copy  of  Respondent's 
application  or  any  other  evidence 
indicating  that  Respondent  had  applied 
to  be  registered  by  DEA  in  the  State  of 
Washington.  Thereafter,  on  Jime  9, 
1998,  the  Government  filed  a  Motion  for 
Reconsideration  of  Summary 
Disposition  Motion,  arguing  that  it  had 
met  its  burden  of  proof,  but  nonetheless 
attaching  a  copy  of  Respondent's 
application  which  reflected  an  address 
in  Richland,  Washington. 

Respondent  filed  a  response  to  the 
Government's  motion  on  Jime  26, 1998. 
In  his  response.  Respondent  made  three 
requests:  (1)  to  withdraw  the  DEA 
application  dated  January  16, 1997;  (2) 
that  future  applications  be  processed  in 
an  expedient  and  timely  manner;  and 
(3)  that  a  future  application  will  be 
handled  favorably,  as  long  as  the 
Respondent  holds  the  appropriate  state 
license.  On  JtUy  13, 1998,  the 
Government  contended  that  pursuant  to 
21  CFR  1301.16(a)  and  28  CFR  0.100 
and  0.104,  Judge  Randall  lacked 
jurisdiction  to  grant  Respondent's 
request  to  withdraw  his  pending 
application.  In  a  footnote,  the 
Government  indicated  that 
Respondent's  request  to  withdraw  his 
application  had  been  forwarded  to  the 
DEA  Deputy  Assistnt  Administrator, 
Office  of  Diversion  Control. 

On  July  23, 1998,  Judge  Randall 
issued  her  Opinion  and  Recommended 
Ruling,  concluding  that  she  lacked 
jurisdiction  to  grant  Respondent's 
request  to  withdraw  his  application; 
finding  that  Respondent  lacked 
authorization  to  handle  controlled 
substances  in  the  State  of  Washington; 
granting  the  Government's  Motion  for 
Summary  Disposition:  and 
recommending  that  Respondent's 
application  for  registration  be  denied. 
Neither  party  filed  exceptions  to  her 
opinion,  and  on  September  1, 1998, 
Judge  Randall  transmitted  the  record  of 
these  proceedings  to  the  Acting  Deputy 
Administrator. 

In  a  letter  dated  January  5, 1999  to 
DEA's  Chief  Counsel,  the  Deputy 
Administrator  sought  clarification 
regarding  the  status  of  Respondents 


application  in  light  of  Government 
coimsel's  representation  that 
Respondent's  request  to  withdraw  his 
application  had  been  forwarded  to  the 
DEA  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control  for  a 
decision.  The  Deputy  Administrator 
reasoned  that  if  Respondent's  request  to 
withdraw  his  application  hid  been 
granted  then  there  is  no  application  to 
deny  and  these  proceedings  are  moot. 
By  letter  dated  February  22, 1999,  DEA's 
Chief  Counsel  indicated  that 
Respondent's  request  to  withdraw  his 
application  was  denied  and  attached  a 
copy  of  the  August  12, 1998  letter  from 
DEA's  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control  denying 
Respondent's  request. 

"Tne  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  piusuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  feet  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Deputy 
Administrator,  adopts  in  full,  the 
Opinion  and  Recommended  Ruling  of 
the  Administrative  Law  Judge. 

The  Deputy  Administrator  finds  that 
eflfective  on  or  about  October  5, 1997, 
Respondent  entered  into  an  Agreed 
Order  with  the  State  of  Washington, 
Department  of  Health,  Medical  Quality 
Assurance  Commission.  As  part  of  the 
Agreed  Order,  Respondent  agreed  that 
he  shall  not  order,  prescribe  or  dispense 
controlled  substances.  Based  upon  the 
evidence  in  the  record  this  Agreed 
Order  is  still  in  effect  and  Respondent 
does  not  dispute  that  he  is  witiiout 
authority  to  handle  controlled 
substances  in  the  State  of  Washington. 

The  DEA  does  not  have  statutory 
authority  imder  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  auUiority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez,  M.D.,  62  FR 
16193  (1997);  Demetris  A.  Green  M.D., 
61  FR  60728  (1996);  Dominick  A.  Ricci, 
M.D.,  58  FR  51104  (1993). 

Here  it  is  clear  tht  Respondent  is  not 
authorized  to  handle  controlled 
substances  in  Washington.  Therefore,  he 
is  not  entitled  to  a  DEA  registration  in 
that  state. 

The  Deputy  Administrator  further 
finds  that  in  light  of  the  above.  Judge 
Randall  properly  granted  the 
Government's  Motion  for  Simmiaiy 
Disposition.  It  is  well  settled  that  when 
no  question  of  material  fact  is  involved, 
or  when  the  facts  are  agreed  upon,  there 
is  no  need  for  a  plenary,  administrative 
hearing.  Congress  did  not  intend  for 


administrative  agencies  to  perform 
meaningless  tasks.  See  Gilbert  Ross, 
M.D.,  61  FR  8664  (1996);  Philip  E.  Kirk. 
M.D.,  48  FR  32887  (1983),  affd  sub  nom 
Kirkv.  Mullen,  749  F.  2d  297  (6th  Cir. 
1984).  Here,  there  is  no  dispute  that 
Respondent  currently  lacks  state 
authority  to  handle  controlled 
substances  in  Washington,  where  he  has 
requested  to  be  registwed  with  DEA. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for  a 
DEA  Certificate  of  Registration 
submitted  by  George  Thomas,  PA-C,  be, 
and  it  hereby  is,  denied.  This  order  is 
effective  May  3, 1999. 

Dated:  March  15, 1999. 
Donnie  R.  Marshall, 
Deputy  Admiiustrator. 
[FR  Doc.  99-7930  Filed  3-31-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Servica 

Agency  Information  Collection 
Activltiaa:  Propoaed  Collection; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
under  Review:  Application  for 
Certificate.of  Citizmiship  in  Behalf  of  an 
Adopted  Child. 

The  Department  of  Justice, 
Immigration  and  Natiu-aUzation  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  January  14, 
1999  at  64  FR  2517,  allowing  for  a  60- 
day  public  comment  period.  No 
comments  were  received  by  the  INS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  May  3, 1999. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Afeirs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
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Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  foUowing  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utility; 

(2)  Evaluate  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infonnation, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Certificate  of 
Citizenship  in  Behalf  of  an  Adopted 
ChUd. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-643,  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  information  collection 
allows  United  States  citizen  parents  to 
apply  for  a  certificate  of  citizenship  on 
behalf  of  their  adopted  alien  children. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  11,159  respoiises  at  1  hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  11,159  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instiiiment  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natiiralization  Service,  U.S.  Department 


of  Justice,  Room  5307, 425  I  Street,  NW., 
Washington,  DC  20536. 

Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  infonnation  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington,  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

March  26, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice  Immigration  and 
Naturalization  Service. 
[FR  Doc.  99-7959  Filed  3-31-99;  8:45  am] 

BILUNQ  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Servica 

Agency  Information  Collection 
Actlvltiea:  Propoaed  Collection; 
Comment  Rec^ieat 

action:  Notice  of  Information  Collection 
Under  Review:  Notice  to  Student  or 
Exchange  Visitor. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  January  11, 
1999  at  64  FR  1643,  allowing  for  a  60- 
day  public  comment  period.  No 
comments  were  received  by  the  INS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  imtil  May  3, 1999. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especiaUy  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
irova  the  public  and  affected  agencies 


concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of  a 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Notice  to  Student  or  Exchange  Visitor. 

(3)  ^ency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-515,  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  information  collection 
will  be  used  to  notify  students  or 
exchange  visitors  admitted  to  the  United 
States  as  nonimmigrants  that  they  have 
been  admitted  without  required  forms 
and  that  they  have  30  days  to  present 
the  required  forms  and  themselves  to 
the  appropriate  office  for  correct 
processing. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond:  3,000  responses  at  5  minutes 
(.083  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  249  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
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of  Justice,  Room  5307,  425  I  Street,  NW, 
Washington,  DC  20536. 

Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  ^4W,  Washington,  DC 
20530. 

Dated:  March  26, 1999. 

Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

(FR  Doc.  99-7960  Filed  3-31-99;  8:45  am] 

BILLMQ  COOE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Actlvltiee:  Propoeed  Collection; 
Comment  Requeet 

ACnON:  Notice  of  Information  Collection 
under  Review:  Application  to  Payoff  or 
Discharge  Alien  Crewman. 

The  Department  of  Justice, 
Immigration  and  Natiualization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  January  11, 
1999  at  64  FR  1642,  allowing  for  a  60- 
day  public  comment  period.  No 
comments  were  received  by  the  INS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  imtil  May  3, 1999. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  bxirden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington.  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
firom  the  public  and  affected  agencies 


concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accvu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of  a 
previously  approved  collection. 

(2)  Title  of  Uie  Form/Collection: 
Application  to  Payoff  or  Discharge  Alien 
Crewman. 

(3)  Agency  form  nimiber,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-408,  Inspections 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  information  collection 
is  required  by  section  256  of  the 
Immigration  and  Nationality  Act  for  use 
in  obtaining  permission  from  the 
Attorney  General  by  master  or 
commanding  officer  for  any  vessel  or 
aircraft,  to  pay  off  or  discharge  any  alien 
crewman  in  the  United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  85,000  responses  at  25  minutes 
(.416  hours)  per  response. 

(6)  An  estimate  of  the  total  pubUc 
burden  (in  hours)  associated  with  the 
collection:  35,360  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 


Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  biu-den  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  Suite  850,  Washington,  Center, 
1001  G  Street,  N.W.,  Washington,  DC 
20530. 

Dated:  March  26, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  99-7961  Filed  3:31-99;  8:45  am] 
nUMG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Actlvltiee:  Propoeed  Collection; 
Comment  Requeet 

action:  Notice  of  Information  Collection 
under  Review:  Supplementary 
Statement  for  Graduate  Medical 
Trainees. 

The  Department  of  Jiistice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  January  11, 
1999  at  64  FR  1643,  allowing  for  a  60- 
day  public  comment  period.  No 
comments  were  received  by  the  INS  on 
this  proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  imtil  May  3, 1999. 
This  process  is  conducted  in  accordance 
with  5  CFR  13120.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
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concerning  the  proposed  collection  of 
infonnation  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quaUty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Tjrpe  of  Information  Collection: 
Reinstatement  without  change  of  a 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Supplementary  Statement  for  Graduate 
Mechcal  Trainees. 

(3)  Agency  form  nvimber,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-644,  Adjudications 
Division,  Immigration  and 
NaturaUzation  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract:  Primary:  Individuals  or 
Households.  This  information  collection 
will  be  used  by  foreign  exchange 
visitors  who  are  seeking  an  extension  of 
stay  in  order  to  complete  a  program  of 
graduate  education  and  training. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond:  3,000  responses  at  5  minutes 
(.083  hoiirs)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours]  associated  with  the 
collection:  249  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instruments  with  instructions,  or 
additional  infonnation,  please  contact 
Richard  A.  Sloan  202-514-3291,    . 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice. 


especially  regarding  the  estimated 
pubUc  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  March  26, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Service. 
(FR  Doc.  99-7962  Filed  3-31-99;  8:45  am) 
BHUNQ  CODE  4410-10-11 


DEPARTMENT  OF  JUSTICE 

hnmigration  and  Naturalization  Service 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Reediest 

action:  Notice  of  Information  Collection 
Under  Review:  AppUcation  for  Transfer 
of  Petition  for  Nat\iralization. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
infonnation  collection  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  PaperwoA 
Reduction  Act  of  1995.  The  information 
collection  was  previously  pubUshed  in 
the  Federal  Register  on  January  11, 
1999  at  64  FR  1641,  allowing  for  a  60- 
day  public  comment  period.  No 
comments  were  received  by  the  INS  on 
this  proposed  infonnation  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  pubUc 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  May  3, 1999. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  pubUc  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Infonnation  and  Regulatory 
Afiiairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
room  10235,  Washington,  DC  20530; 
(202)  395-7316. 

Written  comments  and  suggestions 
from  the  pubUc  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infonnation, 
including  the  vahdity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quahty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  throiigh  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  infonnation  technology, 
e.g.,  permitting  electronic  submission  of 
response. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of  a 
previously  approved  collection. 

(2)  Tide  ot  the  Form/Collection: 
Application  for  Transfer  of  Petition  for 
Naturalization. 

(3)  Agency  form  numb^,  if  any,  and 
the  applicable  component  of  the 
Departinent  of  Justice  sponsoring  the 
collection:  Form  N-455,  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary  Individuals  or 
Households.  The  form  will  be  used  by 
the  applicant  to  request  transfer  of  his 
or  her  petition  to  another  court  in 
acco^ance  with  section  405  of  the 
Immigration  and  Nationahty  Act.  The 
Service  will  also  use  this  information  to 
make  reconmiendations  to  the  court. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100  responses  at  10  minutes 
(.166  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoiirs)  associated  with  the 
collection:  17  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  (202)  514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
NaturaUzation  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
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public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  infonnation  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  March  26, 1999. 

Richard  A.  Sloan, 

Department  Cleamnce  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

IFR  Doc.  99-7963  Filed  3-31-99;  8:45  am] 

MLLMS  CODE  4410-1IMI 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturaiizatlon  Service 

Agency  Infonnation  Collection 
Activltios:  Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  Health  and  Human 
Services  Statistical  Data  for  Refugee/ 
Asylee  Adjusting  Status. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  June  1, 1999. 

Written  comments  and  suggestions 
from  the  public  and  a^cted  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  foUowing  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  infonnation  technology. 


e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  infonnation 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Health  and  Human  Services  Statistical 
Data  for  Refugee/ Asylee  Adjusting 
Status. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-643.  Adjudications 
Division,  Inunigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  primary  purpose  of  the 
data  collected  on  this  form  is  for  use  in 
the  Office  of  Refugee  Resettlement 
Report  to  Congress  (8  U.S.C.  1523).  The 
Service  is  required  to  report  on  the 
status  of  refugees  at  the  time  of 
adjustment  to  lawful  permanent 
resident. 

(5)  An  estimate  of  the  total  ntmiber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  195,000  responses  at  30 
minutes  (.50  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  97,500  annual  burdmi  hours 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington, tx: 
20530. 

Dated:  March  26, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  99-7964  Filed  3-31-99;  8:45  am]     ' 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Comment  Request 

AGENCY:  Notice  of  Information. 
Collection  Under  Review;  Application 
for  Permission  to  Reapply  for 
Admission  into  the  United  States  after 
Deportation  or  Removal. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  June  1, 1999. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodolo^  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  T5rpe  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Permission  to  Reapply 
for  Admission  into  the  United  States 
after  Deportation  or  Removal. 

(3)  Agency  form  niunber,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-212.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
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households.  This  form  provides 
infonnation  to  be  used  to  determine 
eUgibility  for  a  waiver  for  an 
inadmissible  alien  who  is  applying  for 
a  visa  to  enter  the  United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  7,250  responses  at  20  minutes 
(.333)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoiu-s)  associated  with  the 
collection:  2,414  annual  biu-den  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnunent  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturahzation  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this'notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  March  26, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  99-7965  Filed  3-31-99;  8:45  am] 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
PNS  No.  1965-98] 

Dealgnatlon  of  Nicaragua  Under 
Temporary  Protected  Status; 
Correction 

agency:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Notice  of  correction. 

summary:  On  January  5, 1999,  the 
Immigration  and  Naturalization  Service 
(Service)  published  a  notice  in  the 
Federal  Register  at  64  FR  526  which 
designated  Nicaragua  under  the 
Temporary  Protected  Status  (TPS) 
program  for  18  months.  In  the 
supplemental  information  to  the  notice 
of  January  5, 1999,  the  Service 


inadvertently  misstated  that  a 
Nicaraguan  who  is  eligible  to  apply  for 
adjustment  under  section  202  of  the 
Nicaraguan  Adjustment  and  Central 
American  ReUef  Act  (NACARA)  must 
apply  for  adjustment  prior  to  April  1, 
2002.  It  should  have  instead  stated  that 
a  Nicaraguan  who  is  eligible  to  apply  for 
adjustment  under  section  202  of 
NACARA  must  apply  prior  to  April  1, 
2000.  The  piupose  of  this  notice  is  to 
inform  potential  applicants  of  the 
correct  date  and  prevent  individuals 
from  missing  the  fiUng  deadline. 
DATES:  This  notice  is  effective  April  1, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Valverde,  Immigration  and 
Naturalization  Service,  Adjudications 
Division,  425  I  Street,  NW,  Room  3214, 
Washington,  DC  20536,  telephone  (202) 
514-4754. 

Dated:  March  24, 1999. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  99-7966  Filed  3-31-99;  8:45  am) 
BILtMQ  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Submission  for  0MB  Review; 
Comment  Ftequest 

March  25, 1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  the 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
contacting  the  Department  of  Labor, 
Acting  Department  Clearance  Officer, 
Pauline  Perrow  at  (202)  219-5096,  ext. 
165  or  by  E-Mail  at  Perrow- 
Pauline@dol.gov. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  Desk  Officer  for  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316)  on  or  before  May  3, 
1999. 

OMB  is  particularly  interested  in 
comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  periormance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infonnation, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  tbrough  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  firms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Pension  and  Welfare  Benefits 
Administration. 

Title:  Summary  Plan  Description 
(SPD)  Requirements  under  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA). 

Type:  Extension  of  emergency 
clearance  for  provisions  of  the  interim 
final  rule  relating  to  the  disclosure 
requirements  of  the  Newborns'  and 
Mothers'  Health  Protection  Act  of  1996 
(NMHPA)  (63  FR  48372,  September  9, 
1996). 

OhfB  Numbers:  1210-0039. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit. 
Not-for-profit  institutions. 

Total  Respondents:  888,393. 

Total  Responses:  52,115,000. 

Estimated  Burden  Hours,  Total 
Annual  Burden:  746,983. 

Total  annual  cost  (operating  and 
maintenance:  $99,898,000. 

Description:  NMHPA  amended  ERISA 
by  adding  a  new  section  711  requiring 
group  health  plans  to  discloser  to 
participants  and  beneficiaries  new 
federal  law  restrictions  on  the  extent  to 
which  group  health  plans  and  health 
insurance  issuers  may  limit  hospital 
lengths  of  stay  for  mothers  and  newborn 
children  following  delivery.  Disclosure 
was  required  to  be  provided  not  later 
than  60  days  after  the  first  day  of  the 
first  plan  year  beginning  on  or  after 
January  1, 1998.  On  April  8, 1997  the 
Department  issued  interim  final  rules 
(62  FR  16979)  implementing  provisions 
of  section  711  by  amending  the  existing 
SPD  content  rules  (29  CFR  2520.102-3) 
by  requiring  group  health  plan  SPDs  to 
include  specific  disclosiues  concerning 
minimum  hospital  lengths  of  stay  for 
mothers  and  newborn  children 
following  childbirth.  In  response  to 
subsequent  pubUc  comment,  and  in 
recognition  of  a  need  for  further 
clarification,  the  Department  issued  an 
interim  final  rule  (63  FR  48372. 
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September  9, 1998)  clarifying  disclosuie 

requirements  with  respect  to  an 

exception  to  the  minimum  length  of  stay 

requirement. 

Pauline  Perrow, 

Acting  Department  Clearance  Officer. 

[FR  Doc.  99-7833  Filed  3-31-99;  8:45  am] 

BHUNQ  CODE  4610-27~M 

DEPARTMENT  OF  LABOR 

Offlca  of  ttM  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

March  25, 1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  pubhc 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Pauline  Perrow  ({202}  219-5096,  ext. 
143),  or  by  E-Mail  to  Perrow- 
Paidine@dol.gov . 

Comments  shoidd  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officers  for  BLS,  DM, 


ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ({202}  395-7316),  on  or  before 
May  3, 1999. 

OMB  is  particidarly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronics  submission 
of  responses. 

Agency:  Employment  Standards 
Administration. 

Title:  Claim  for  Continuance  of 
Compensation. 

OMB  Number:  1215-0154  (Extension). 

Frequency:  Annually. 


Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  6,054. 

Estimated  Time  Per  Respondent:  V12 
of  an  hour. 

Total  Burden  Hours:  505. 

Total  Annualized  capital/startup 
costs:  0. 

Total  aimual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $2,000. 

Description:  This  form  is  used  to 
obtain  information  on  marital  status  of 
beneficiaries  in  death  cases,  in  order  to 
determine  continued  entitlement  to 
benefits  under  the  provisions  of  the 
Federal  Employees'  Compensation  Act. 
The  information  provided  is  used  by 
OWCP  claims  examiners  to  ensure  that 
death  benefits  being  paid  are  correct, 
and  that  payments  are  not  made  to 
ineligible  siuvivors. 

Agency:  Employment  Standards 
Administration. 

Title:  (1)  Miner's  Claim  for  Benefits 
Under  the  Black  Limg  Benefits  Act;  (2) 
Employment  History;  (3)  Miner 
Reimbiirsement  Form. 

OMB  Number:  1215-0052  (Extension). 

Frequency:  On-occasion. 

Affected  Public:  Individuals  or 
households;  Business  or  other  f(»-profit. 

Number  of  Respondents:  20,200. 

Estimated  Time  Per  Respondent: 


Minutes 

Respondents 

Hours 

CM-911 
CM-911  a 
CM-915 

45 
40 

10 

4,800 
5,900 
9,500 

3,600 
3,933 
1,583 

Total  Burden  Hours:  9,116. 

Total  Aimualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $4,000. 

Description:  CM-911  A  miner  who 
applies  for  black  limg  benefits  must 
complete  the  CM-911  (applicant  form). 
The  completed  form  gives  basic 
identifying  information  about  the 
applicant,  the  years  of  coal  mine 
employment,  dependents,  earned 
income  and  income  received  from  state 
workers'  compensation  as  a  result  of 
pneiunoconiosis. 

CM-915  of  the  standard  data 
collection  form  completed  by  miner 
payees  when  requesting  reimbursement 
for  black  lung  related  medical  services 
that  are  covered  under  the  program. 
Miner  payees,  i.e.,  miners,  authorized 
survivors  and  representatives,  are 
entitled  to  reimbursement  for  out-of- 
pocket  medical  expenses  incurred  as  a 


result  of  treatment  for  a  black  lung 
related  condition. 

CM-915  provides  a  systematic 
approach  for  gathering  data  essential  to 
processing  miner  submitted  medical 
bills  in  accordance  with  the  program 
objectives. 

Agency:  Employment  Standards 
Administration. 

Title:  Pre-Hearing  Statement. 

OMB  Number:  1215-0065  (Extension). 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit. 

Number  of  Respondents:  6,800. 

Estimatea  Time  Per  Respondent:  10 
minutes. 

Total  Burden  Hours:  1,088. 

Total  Aimualized  capital/startup 
costs:  0. 

Total  aimual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $2,500. 

Description:  This  form  is  used  to  refer 
cases  for  formal  hearings  imder  the  Act. 
The  information  obtained  is  used  to 


establish  and  clarify  the  issues  involved. 
The  information  is  used  by  OWCP 
district  offices  to  prepare  cases  for 
hearing. 

Agency:  Employment  Standards 
Administration. 

Title:  Overpayment  Recover 
Questionnaire. 

OMB  Number:  1215-0144  (Extension). 

Frequency:  On-Occasion. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  4,500. 

Estimatea  Time  Per  Respondent:  one 
hour  each. 

Total  Burden  Hours:  4,500  (FECA: 
3 ,500  and  Black  Limg  1 ,000). 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  2,000. 

Description:  The  information  on  this 
form  is  used  by  OWCP  examiners  to 
ascertain  the  financial  condition  of  the 
beneficiary  to  see  if  the  overpayment  or 
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any  part  can  be  recovered;  to  identify 
the  possible  conceahnent  or  improper 
transfer  of  assets;  and  to  identify  and 
consider  present  and  potential  income 
and  current  assets  for  enforced 
collection  proceedings. 


Agency:  Employment  Standards 
Administration. 

Titie:  Applications  to  Employ  Special 
Industrial  Home  workers  and  Workers 
with  Disabilities. 

OMB  Number:  1215-0005  (Extension). 

Frequency:  On-Occasion. 


Affected  Public:  Individuals  of 
households;  Business  or  other  for  profit; 
Not-for-Profit  institutions;  Farms;  State, 
Local,  or  Tribal  Government. 

Number  of  Respondents:  8,600. 

Estimated  Time  Per  Respondent: 


WH-2 

WH-226-MIS 

WH-226A-MIS 


Minutes 


30 
45 
45 


Respondents 


100 

8,500 

•8,500 


•A  total  of  20,000  copies  of  this  form  will  be  completed  by  8,500  respondents. 


Total  Burden  Hours:  21,425. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  3,000. 

Description:  The  WH-2  is  used  by 
employers  to  obtain  certificates  to 
employ  individual  Home  workers  in  one 
of  Uie  restricted  homework  industries: 
knitted  outerwear,  women's  apparel, 
jewelry  manufacturing,  gloves  and 
mittens,  button  and  buckle 
manufacturing,  handkerchief 
manufacturing  and  embroideries.  Upon 
application  by  the  home  worker  and  the 
employer,  certificates  may  be  issued  to 
the  employer  authorizing  employment 
of  an  individual  home  worker,  provided 
it  is  shown  that  the  worker  is  unable  to 
adjust  to  fectory  work  because  of  age 
and  physical  or  mental  disability  or  is 
unable  to  leave  home  because  the 
worker  is  required  to  care  for  an  invalid 
in  the  home  .  .  .  etc. 

The  WH-226  and  the  supplemental 
data  form  WH-226A-MIS  are  used  by 
employers  to  obtain  authorization  to 
employ  workers  with  disabilities  in 
competitive  employment,  in  sheltered 
workshops,  and  in  hospitals  or 
institutions  at  subminimum  wages 
which  are  commensurate  with  those 
paid  to  nondisabled  workers. 
Pauline  D.  Perrow, 

Acting  Departmental  Clearance  Officer. 
(FR  Doc.  99-7834  Filed  3-31-99;  8:45  am] 
BIUJNG  CODE  4610-»-ll 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Job  Training  Partnership  Act,  Tltla  Hi. 
Demonstration  Program:  Contextual 
Learning  Demonstration  Program 

AGENCY:  Employment  and  Training 
Administration,  Labor. 


ACTION:  Notice  of  Availability  of  Ftmds 
and  Solicitation  for  Grant  Applications 
(SGA). 

SUMMARY:  The  U.S.  Department  of  Labor 
(DOL),  Emplojnnent  and  Training 
Administration  (ETA),  announces  a 
demonstration  program  to  test  the 
viabiUty  of  innovative  training  strategies 
in  reducing  the  time  required  for 
individuals  with  low  basic  skills  to 
develop  the  skills  needed  to  qualify  for 
quality  jobs  in  occupations  and  industry 
settings  with  long-term  growth 
potential.  This  demonstration  program 
is  targeting  workers  who  have  been 
dislocated  firom  declining  industries  and 
who  have  not  only  non-transferrable, 
obsolete  job  skills,  but  also  low  basic 
skills.  This  demonstration  program  has 
two  special  emphases:  The  use  of 
contextual  learning  strategies  to  develop 
basic  literacy  skills  in  conjimction  with 
the  development  of  vocational  skills, 
and  strategies  to  develop  such  skills 
with  limited-English-speaking 
populations. 

The  program  will  be  funded  with 
Secretary's  National  Reserve  funds 
appropriated  for  Title  III  of  the  Job 
Training  Partnership  Act  (JTPA)  and 
administered  in  accordance  with  29 
CFR  part  95  and  97  as  applicable. 

This  notice  describes  the  appUcation 
submission  requirements,  the  process 
that  eligible  entities  must  use  to  apply 
for  funds  covered  by  this  solicitation, 
how  grantees  are  to  be  selected,  and  the 
responsibilities  of  grantees.  It  is 
anticipated  that  up  to  $10  million  Will 
be  available  for  hmding  the  projects 
covered  by  this  solicitation,  that  seven 
to  twelve  projects  will  be  selected  for 
funding,  and  that  the  maximum  grant 
award  will  not  exceed  $1  million. 

All  information  required  to  submit  a 
grant  application  under  this  solicitation 
is  contained  in  this  annoimcement. 

DATES:  The  closing  date  for  receipt  of 
applications  is  May  10, 1999  at  2  p.m. 
(Eastern  Time)  at  the  address  below. 
Except  as  provided  below,  grant 


applications  received  after  this  date  and 
time  will  not  be  considered. 

ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor; 
Employment  and  Training 
Administration;  Division  of  Federal 
Assistance;  Attention:  WiUie  E.  Harris, 
Reference:  SGA/DAA  99-008;  200 
Constitution  Avenue,  NW,  Room  S- 
4203;  Washington.  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Willie  E.  Harris,  Division  of  Federal 
Assistance.  Telephone  (202)  219-8706, 
extension  119  (this  is  not  a  toll-free 
number).  Questions  may  also  be  faxed  to 
Mr.  Willie  E.  Harris,  Grant  Management 
Specialist,  Fax  Number  (202)  219-8739. 
All  inquiries  sent  via  fiax  should  include 
the  SGA  number  (DFA  99-008)  and  a 
contact  name  and  phone  number. 

SUPPLEMENTARY  INFORMATION: 

This  announcement  consists  of  five 
parts.  Part  I  describes  the  authorities 
and  purpose  of  the  demonstration 
program  and  identifies  demonstration 
policy.  Part  n  describes  the  application 
process  and  provides  guidelines  for  use 
in  applying  for  demonstration  grants. 
There  is  no  separate  application 
package.  Part  m  includes  the 
Government  Requirement/Statement  of 
Work  for  the  demonstration  projects. 
Part  rv  describes  the  selection  process, 
including  the  criteria  that  will  be  used 
in  reviewing  and  evaluating 
applications.  Part  V  describes  the 
grantee's  responsibilities  related  to 
program  monitoring,  reporting  and 
evaluation. 

Part  L  Background 

A.  Authorities 

Section  323  of  JTPA  (29  U.S.C.  1662b) 
authorizes  the  use  for  demonstration 
programs  of  funds  reserved  under 
section  302  of  JTPA  (29  U.S.C.  1652) 
and  provided  by  the  Secretary  for  that 
purpose  under  section  322  of  JTPA  (29 
U.S.C.  1662a).  Demonstration  program 
grantees  shall  comply  with  all 
applicable  federal  and  state  laws  and 
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regulations  in  setting  up  and  carrying 
out  their  programs. 

B.  Purpose 

Global  competition  and  expanding 
technology  are  contributing  to  a 
dynamism  in  the  workplace  that 
presents  significant  challenges  as  well 
as  opportunities  for  many  workers. 
Skills  related  to  continuous  learning, 
commimications,  and  independent 
problem-solving  are  critical  to  job  and 
career  success.  As  never  before,  basic 
literacy  skills  are  a  pre-requisite  for 
most  employment  opporninities,  and 
certainly  for  most  jobs  that  pay  a 
reasonable  wage. 

Projects  funded  through  this 
solicitation  are  to  provide  retraining  and 
related  services — consistent  with  the 
allowable  use  of  JPTA  Title  III  funds  as 
defined  in  sections  314(c],  314(d),  and 
314(e)  of  the  Act — designed  to  help 
eligible  dislocated  workers  with  low 
basic  skills  transition  into  quality  jobs 
with  a  90  percent  wage  replacement  rate 
for  the  workers.  Projects  must  be 
designed  to  accomplish  the  following 
objectives: 

•  Develop  (if  necessary)  and 
implement  curriciUa  that  integrate  the 
learning  of  basic  literacy  skills  with  the 
learning  of  vocational  skills; 

•  Develop  (if  necessary]  and 
implement  training  methods  that 
accelerate  the  learning  process  and 
shorten  the  time  period  required  to  meet 
employer  hiring  requirements;  and 

•  Implement  training  strategies  for 
the  acquisition  of  skills  that  are  driven 
by  the  hiring  requirements  of  local 
employers  and  that  entail  the 
development  of  skills — both  basic  and 
vocational — in  a  workplace  setting. 

Applications  should  incorporate 
curricula  and  training  strategies  that  can 
be  effectively  used  with  limited  English- 
speaking  populations  and  that  are 
transferrable  for  use  in  the  broader 
workforce  development  system. 
Curricula  shoidd  include  aspects  of 
contextual  training,  which  integrates 
literacy  into  technical  training  in  order 
that  skills  learned  have  an  obvious 
payoff  in  terms  of  preparing  workers  for 
occupations.  Both  curricida  developed 
and  training  strategies  proposed  may 
differ,  depending  upon  whether  basic 
skills  combined  widi  occupational 
training  are  taught  to  a  native-English- 
speaking  or  non-native-English-speaking 
population.  Applicemts  must  justify  the 
selection  of  a  particular  type  of 
curriculum  based  upon  citations  of 
sound  research  findings  and/or 
demonstrated  experience,  and  the  needs 
of  the  target  population. 


C.  Demonstration  Policy 

1.  Grant  Awards 

DOL  anticipates  awarding  seven  to 
twelve  grants.  Individual  grant  awards 
will  not  exceed  $1  miUion.  It  is 
anticipated  that  awards  will  be  made  by 
June  30, 1999.  Award  decisions  will  be 
published  on  the  Internet  at  ETA's 
Home  Page  at  http://www.doleta.gov. 

2.  Eligible  Applicants 

Subject  to  the  provisions  of  this 
section,  any  organization  capable  of 
fulfilling  the  terms  and  conditions  of 
this  solicitation  may  apply.  Under 
Lobbying  Disclosure  Act  of  1995, 
Section  18,  an  organization  described  in 
section  501(c)(4)  of  the  Internal  Revenue 
code  of  1986  which  engages  in  lobbying 
activities  shall  not  be  eUgible  for  the 
receipt  of  Federal  funds  constituting  an 
award  grant  or  loan.  This  is  a  risk  firee 
Federal  program;  therefore,  all  for  profit 
organizations  that  apply  will  not  be  able 
to  receive  a  fee  if  awarded  a  grant. 

Any  applicant  who  is  not  a  JTPA  Title 
in  substate  grantee  will  be  required  to 
demonstrate  evidence  of  partnership  or 
coordination  with  the  substate 
grantee(s)  in  the  proposed  service  area 
for  the  delivery  of  comprehensive 
services  to  the  target  group.  Such 
evidence  may  include  memoranda  of 
agreement  or  imderstanding  and  letters 
of  commitment  Applicants  are  also 
encouraged  to  work  with  local  Adult 
Basic  Education  providers. 

3.  EUgible  Participants 

All  individuals  receiving  retraining 
and  related  services  must  be  eligible 
dislocated  workers  as  defined  at  JTPA 
section  301(a)(1),  and  314(h)(1)  of  the 
Job  Training  Partnership  Act.  These 
sections  of  the  law  may  be  viewed  at 
http  ://www .  doleta.gov/regs/statutes/ 
jtpalaw.htm. 

Proposed  projects  should  target 
subgroups  of  the  eUgible  population 
based  on  factors  such  as  (but  not  limited 
to)  occupation,  industry,  and  specific 
barriers  to  reemployment.  Proposed 
projects  will  be  expected  to  target 
individuals  whose  basic  skills  are  low 
and  weU  below  the  hiring  standards  of 
area  employers. 

4.  AUowable  Activities 

Fuinds  provided  through  this 
demonstration  are  Umited  to  the  costs  of 
developing/refining  training  ciuricula  in 
accordance  with  the  requirements 
defined  in  this  solicitation,  providing 
services  of  the  type  described  at  section 
314(c),  (d)  and  (e)  of  JTPA,  and 
administering  the  project.  Supportive 
services  are  defined  in  section  4(24)  of 
JTPA. 


Grant  funds  may  not  be  used  for  the 
cost  of  any  services  or  activities  that 
would  have  been  provided  in  the 
absence  of  the  requested  grant. 
AppUcants  may  budget  limited  amounts 
of  grant  funds  to  work  with  technical 
experts  or  consultants  to  provide  advice 
and  develop  more  complete  project 
plans  after  a  grant  award.  The  level  of 
detail  in  the  project  plan  may  affect  the 
amount  of  funding  provided. 

5.  Coordination 

Applicants  wUl  be  expected  to  plan 
and  coordinate  the  deUvery  of  services 
imder  this  demonstration  project  with 
the  delivery  of  services  under  other 
programs  (pubUc  or  private),  avaUable 
to  all  or  part  of  the  target  group.  At  a 
minimum,  projects  vdll  be  expected  to 
link  or  collaborate  with  any  existing 
USDOL  ftmded  One-Stop/Career  Center 
initiative  and/or  local  JITA  Substate 
Grantee  located  within  the  project  area< 
AppUcants  are  encouraged  to  coordinate 
with  local  Adult  Basic  Education 
providers. 

6.  Period  of  Performance 

The  period  of  performance  shaU  be  24 
months  from  the  date  of  execution  by 
the  Government.  DeUvery  of  services  to 
participants  shall  commence  within  90 
days  of  execution  of  a  grant. 

7.  Option  to  Extend 

DOL  may  elect  to  exercise  its  option 
to  extend  these  grants  for  an  additional 
one  (1)  or  two  (2)  years  of  operation, 
based  on  the  availabiUty  of  funds, 
successful  program  operation,  and  the 
needs  of  the  Department. 

Part  n.  AppUcatioii  Process  and 
Guidelines 

A.  Submission  of  Applications 

An  original  and  three  (3)  copies  of  the 
appUcation  shall  be  submitted.  The 
appUcation  shall  consist  of  two  (2) 
separate  and  distinct  parts:  Part  I,  the 
Financial  Proposal,  and  Part  n,  the 
Technical  Proposal. 

Each  grant  appUcation  must  foUow 
the  format  outUned  in  this  part  and 
should  include: 

(1)  Information  that  indicates 
adherence  to  the  provisions  described  in 
Part  I,  Backgroimd  (Authorities, 
Purpose,  and  Demonstration  PoUcy)  and 
Part  n.  Application  Process  and 
Guidelines,  of  this  announcement;  and 

(2)  Other  information  that  the 
appUcant  beUeves  wiU  address  the 
selection  criteria  identified  in  Part  IV  of 
this  soUcitation. 

1.  Financial  Application 

Part  I,  the  Financial  Proposal,  shall 
contain  the  SF-424,  "Application  for 
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Federal  Assistance"  (Appendix  A)  and 
the  "Budget  Information"  (Appendix  B). 
The  Federal  Domestic  Assistance 
Catalog  number  is  17.246. 

The  budget  shall  include  on  separate 
pages  detailed  breakouts  of  each 
proposed  budget  line  item,  including 
detailed  administrative  costs  and  costs 
for  one  or  more  of  the  following 
categories  as  applicable:  basic 
readjustment  services,  supportive 
services,  and  retraining  services.  For 
each  budget  line  item  fiiat  includes 
funds  or  in-kind  contributions  from  a 
source  other  than  the  grant  funds, 
identify  the  source,  the  amount,  and  in- 
kind  contributions,  including  any 
restrictions  that  may  apply  to  these 
funds. 

Applicants  must  justify  that  proposed 
costs  are  reasonable.  The  impact  of 
innovation  on  costs  should  be 
explained.  Grant  applications  will  be 
evaluated  for  the  reasonableness  of 
proposed  costs,  considering  the 
proposed  target  group,  services, 
outcomes,  management  plan,  and 
coordination  with  other  entities. 

2.  Technical  Proposal 

Part  n,  the  technical  proposal,  shall 
demonstrate  the  offeror's  capabilities  in 
accordance  with  the  required  elements 
of  the  proposal  outlined  below.  The 
technical  proposal  should  contain 
information  sufficient  to  respond  to  the 
objectives  of  the  solicitation,  the 
statement  of  work  and  the  evaluation 
criteria. 

A  grant  application  shall  be  limited  to 
twenty  (20)  double-spaced,  single-side, 
8.5-inch  x  11-inch  pages  with  1-inch 
margins.  Attachments  shall  not  exceed 
ten  (10)  pages.  Text  type  shall  be  11 
point  or  larger.  Applications  that  do  not 
meet  these  requirements  will  not  be 
considered.  Each  application  shall 
include  the  Checklist  provided  as 
Appendix  C,  a  Timeline  outlining 
project  activities,  and  an  Executive 
Summary  not  to  exceed  two  pages.  No 
Cost  Data  or  Reference  to  Price  Shall  be 
Included  in  The  Technical  Proposal. 

Applicants  are  advised  that 
discussions  may  be  necessary  in  order 
to  clarify  any  inconsistency  or 
ambiguity  in  their  applications.  The 
final  decision  on  awards  will  be  based 
on  what  is  most  advantageous  to  the 
Federal  Government  as  determined  by 
the  ETA  Grant  Officer.  The  Government 
may  elect  to  award  grant(s)  without 
discussion  with  the  applicant(s).  The 
applicant's  signature  on  the  Application 
for  Federal  Assistance  (Standard  Form) 
S-424  constitutes  a  binding  oihr. 


B.  Hand-Delivered  Applications 

Applications  should  be  mailed  no 
later  than  five  (5)  days  prior  to  the 
closing  date  for  the  receipt  of 
applications.  However,  if  applications 
are  hand-delivered,  they  must  be 
received  at  the  designated  place  by  2 
p.m..  Eastern  Time  on  the  closing  date 
for  receipt  of  applications.  All  overnight 
mail  will  be  considered  to  be  hand- 
delivered  and  must  be  received  at  the 
designated  place  by  the  specified  time 
and  closing  date.  Telegraphed  and/or 
faxed  proposals  will  not  be  honored. 
Applications  that  bil  to  adhere  to  the 
above  instructions  will  not  be  honored. 

C.  Late  Applications 

Any  application  received  at  the  office 
designated  in  the  solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  luiless  it: 

(1)  Was  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  calendar  day  before  the  closing 
date  specified  for  receipt  of  applications 
(e.g.,  an  offer  submitted  in  response  to 

a  solicitation  requiring  receipt  of 
application  by  the  30th  of  January  must 
have  been  mailed  by  the  25th);  or 

(2)  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service — ^Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  date  specified  for 
receipt  of  application.  The  term 
"working  days"  excludes  weekends  and 
U.S.  Federal  hohdays. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  is  the  U.S. 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  fit>m  the  U.S. 
Postal  Service.  Both  postmarks  must 
show  a  legible  date  or  the  proposal  shall 
be  processed  as  if  it  had  been  mailed 
late.  "Postmark"  means  a  printed, 
stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

Tlie  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  "Express  Mail  Next- 
Day  Service — ^Post  Office  to  Addressee" 
is  die  date  entered  by  the  post  office 
receiving  clerk  on  the  "Express  Mail 
Next  Day  Service — Post  Office  to 
Addressee"  label  and  the  postmarks  on 


both  the  envelope  and  wrapper  and  the 
original  receipt  from  the  U.S.  Postal 
Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore,  an 
applicant  shoidd  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

D.  Withdrawal  of  Applications 

Applications  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
award.  Applications  may  be  withdrawn 
in  person  by  the  applicant  or  by  an 
audiorized  representative  thereof,  if  the 
representative's  identity  is  made  known 
and  the  representative  signs  a  receipt  for 
the  proposal. 

Part  m  Government  Requirement/ 
Statement  of  Work 

A.  Project  Service  Area 

Describe  the  area  in  which  the  project 
will  operate.  Projects  funded  through 
this  solicitation  will  be  expected  to  be 
based  in  local  labor  markets.  Provide  an 
explanation  of  the  economic  and  labor 
market  circmnstances  in  the  local  area 
that  make  it  an  appropriate  candidate 
for  this  demonstration  program. 

B.  Target  Population 

Describe  the  proposed  target 
population  for  the  project.  The 
description  should  include:  number  of 
individuals  to  be  served  through  the 
project;  date(s)  of  dislocation  or  the 
length  of  time  the  target  group  has  been 
unemployed;  occupations  and  wages  of 
jobs  from  which  they  were  dislocated; 
and  specific  barriers  to  reemployment. 
To  the  extent  that  the  applicant  expects 
to  serve  individuals  who  are  not  yet 
dislocated  but  are  likely  to  be  during  the 
initial  stages  of  the  grant  period,  the 
appUcant  must  justify  why  it  believes 
that  such  dislocations  are  likely  to 
occ\ir.  The  description  should  also 
include  information  to  support  the 
planned  level  of  participation  in  the 
project  (i.e.,  number  of  eligibles  within 
target  group  in  the  local  area, 
indications  of  the  need  for  assistance). 

C.  Available  Jobs 

Identify  the  occupations  that  are 
targeted  for  job  placement  of  project 
participants  and  provide  a  brief 
explanation  of  the  appropriateness  of 
these  occupations  given  local  labor 
market  conditions,  wage  replacement 
potential  for  the  target  group  and 
upward  mobility/job  retention 
opportunities.  Identify  sources  of  the 
occupational  information  or  data  used. 
Anecdotal  data  should  not  be  used. 
Information  fitjm  the  Bureau  of  Labor 
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Statistics  (BLS)  available  through  a 
variety  of  web  sites  including  BLS, 
0*NET  and  America's  Labor  Market 
hiformation  System  (ALMIS),  should  be 
considered  as  a  key  source  of 
dociunentation.  In  addition,  State 
Occupational  Information  Coordinating 
Committee  (SOICC)  and  JTPA  Substate 
Grantee/One-Stop  Center  program 
information  may  be  used. 

D.  Project  Design 

(1)  Purpose.  Describe  the  specific 
purpose  or  purposes  of  the  proposed 
project  and  how  these  relate  to  the 
objectives  of  this  solicitation.  Describe 
how  contextual  learning  will  be 
integrate'd  into  the  design  of  curricula 
and  into  training  proposed. 

(2)  Outreach  and  recruitment.  Identify 
the  methods  that  will  be  used  to  contact 
and  recruit  members  of  the  target  group 
for  participation  in  this  project  and  the 
organizations  who  will  be  responsible 
for  the  outreach/recruitment  activities. 
Describe  why  the  methods  and 
organizations  will  be  effective  in 
achieving  the  planned  participation 
levels  for  the  project.  AppUcants  that 
are  not  JTPA  Title  III  substate  grantees 
should  partner  with  the  appropriate 
JTPA  Title  in  substate  grantee(s)  to  plan 
and  implement  effective  outreach  and 
recruitment  strategies. 

(3)  Eligibility  determination.  Identify 
the  organization  which  will  responsible 
for  determining  the  eligibihty  of 
individuals  for  participation  in  this 
project  and  the  experience  of  the 
organization  in  determining  the 
eligibility  of  individuals  for  JTPA  Title 
in  assistance.  Applicants  who  are  not 
JTPA  Title  in  substate  grantees  should 
partner  with  the  appropriate  JTPA  Title 
ni  substate  grantee(s}  to  carry  out 
eligibility  determination. 

(4)  Selection  criteria.  Identify  the 
criteria  that  will  be  used,  and  the 
organization(s)  that  will  be  responsible 
for  selecting  those  individuals  to  be 
served  by  the  project  from  among  the 
total  number  of  eligible  persons 
recruited  for  the  project.  Describe  how 
this  process  will  achieve  the  specific 
purpose(s)  of  the  proposed  project, 
including,  as  appropriate,  targeted 
assistance  to  individuals  with  limited 
English-speaking  ability. 

(5)  Assessment.  Identify  assessment 
tools  and/or  methods  that  will  be  used 
to  determine  the  skills  and  aptitudes  of 
individual  participants.  Specifically 
identify  the  tools  that  will  be  used  to 
measure  English-speaking  proficiency, 
and  for  limited  Enghsh-speaking 
individuals,  the  basic  skills  levels  of  the 
individual.  Describe  the  approaches  or 
methods  that  will  be  used  to  relate  prior 
experience(s)  to  employer  hiring 


requirements.  Describe  the  specific 
strategies  and  methods  for  measuring 
skills  acquisition  diu'ing  the  training 
process. 

(6)  Services  to  be  provided.  Describe 
the  service  process  to  be  used  on  the 
project.  The  description  should  include 
identification  of  the  services  to  be 
provided  from  the  time  of  selection  of 
participants  through  placement  of  those 
participants  in  jobs,  the  sequencing  of 
services  in  the  overall  process,  the 
criteria/decision  points  for  determining 
the  appropriateness  of  specific  services 
for  an  individual  participant,  and  the 
organization(s)  which  will  be 
responsible  for  providing  specific 
services.  The  process  description  may 
be  supported  by  a  participant  flowchart. 

(7)  Contextual  learning  training 
strategies.  Describe  how  experiential, 
integrated  and  other  effective  adult 
learning  methods  will  be  used  in 
implementing  education  and  training 
services  to  be  provided  to  participants. 
Describe  how  these  methods  are 
expected  to:  (a)  Shorten  the  calendar 
time  required  for  individuals  to  acquire 
the  skills  needed  to  qualify  for  targeted 
employment  opportunities;  (b)  increase 
the  relevance/responsiveness  of  training 
to  the  job  performance  requirements  of 
employers;  and  (c)  increase  the  direct 
participation  of  employers  in  the 
training  process.  Specifically  describe 
strategies  that  will  be  used  to  teach 
limited  English-speaking  individuals 
with  low  basic  skills  in  their  native 
language. 

(8)  Supportive  services.  Identify 
supportive  services,  including  needs- 
related  payments,  to  be  provided  to 
participants.  Describe  how  the  need  for 
such  services  wiU  be  determined  on  an 
individual  basis  and  why  such  services 
are  expected  to  be  needed  to  facilitate 
participation  in  the  project  by  the  target 
group.  Also  identify  any  limits  on  the 
amount  of  such  services  that  can  be 
received  by  any  individual  participant. 

(9)  Post-placement  services.  Identify 
any  services  to  be  provided  subsequent 
to  job  placement.  Describe  the  rationale 
for  the  services  and  why  such  services 
will  be  necessary  for  participants  to  be 
successfuUy  placed  into  jobs  and  to 
retain  those  jobs.  The  identification 
should  include  services  to  be  funded 
from  sources  other  than  the  grant. 

E.  Planned  Outcomes 

Identify  the  specific  project  outcome 
measiuBS  that  will  be  used  to  determine 
the  success  of  the  project.  For  each 
measure,  identify  the  planned  outcome 
level  to  be  achieved  by  the  project. 

Outcome  measures  must  include,  but 
are  not  limited  to: 


(1)  The  number  of  participants  to 
receive  services  through  the  project; 

(2)  The  number  of  participants  to 
receive  training  using  contextual 
learning  strategies; 

(3)  The  numoer  of  participants  to  be 
placed  into  permanent  employment  [a 
minimum  entered  employment  rate  of 
80  percent  is  required]; 

(4)  The  average  wage  at  placement 
and  the  wage  replacement  rate  for 
participants  placed  into  permanent 
employment  (a  minimum  wage 
replacement  rate  of  90  percent  is 
required); 

(5)  Customer  satisfaction  with  the 
project  services  (a  minimum  of  80 
percent  of  participants  must  indicate 
satisfaction  with  the  services  received 
through  the  project). 

The  applicant  may  propose  additional 
measurable,  performance-based 
outcomes  that  are  relevant  to  the  project 
and  that  may  be  readily  assessed  during 
the  period  of  performance  of  the  project. 
When  proposed,  the  applicant  must 
provide  an  explanation  of  how  such 
additional  measvires  are  relevant  to  the 
purpose  of  the  demonstration  program. 

F.  Implementation  Plan 

(1)  Identify  the  critical  activities,  time 
frames  and  responsibilities  for 
effectively  implementing  the  project 
that  will  occ\ir  within  the  first  90  days 
after  the  award  of  the  grant. 

(2)  Include  a  completed  monthly 
schedule  that  shows  the  cumulative 
number  of  participants,  enrollments  in 
education  and  training  activities, 
enrollments  in  contextual  learning 
training  activities,  permanent 
placements  into  unsubsidized 
employment,  receiving  post-placement 
services,  and  terminations. 

G.  Collaboration/Leveraging  of 
Resources 

(1)  Identify  other  State  and  local 
organization(s)  which  are  collaborating 
and/or  contributing  resources  to  the 
design  and  implementation  of  the 
proposed  project.  Describe  the  role  and 
contributions  of  each.  Contributions 
may  include  but  are  not  limited  to  such 
contributions  as  the  development  of 
training  modules;  pajrment  of  tuition 
costs  for  training;  support  for  child  care 
or  transportation;  and  provision  of  staff 
time  and  training  facilities,  equipment 
and  materials  at  no  cost  to  the  project. 
Particular  attention  should  be  paid  to 
the  potential  contributions  available 
through  adult  basic  education  and  Trade 
Adjustment  Assistance  programs,  if 
applicable. 

(2)  Provide  evidence  which  indicates 
that  the  collaboration  described  can 
reasonably  be  expected  to  occur.  Such 
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evidence  could  include  letters  of 
agreement,  memoranda  of 
understanding,  or  formally  established 
advisory  coimdls. 

(3)  Describe  activities  that  may  be 
imdertaken  to  link  activities  to  program 
interventions  under  this  grant  to 
employer,  industry,  or  curriculiun/ 
learning  centers  ciurently  designing  and 
developing  occupational/job  skill 
standards  and  certifications.  Such 
activities  should  focus  on  linking 
employers  involved  in  grant  activities 
with  any  employer,  industry,  or  trade 
and  worker  association  that  has  already 
developed  or  is  developing  skill 
standards  certifications  in  order  to 
maximize  the  use  of  knowledge  that  has 
been  gained  about  skills  and  their 
relationship  to  contextual  learning. 

H.  Consultation 

The  appUcation  must  describe  the 
working  relationship  with  tbe  local 
JTPA  substate  grantee(s),  or  One-Stop/ 
Career  Center  entities  where  present. 
Prior  to  commencing  operations,  grant 
award  recipients  that  are  not  JTPA 
substate  grantees  will  be  required  to 
submit  a  jointly  signed  Memorandum  of 
Understanding  with  substate  grantees 
describing  such  working  relationship. 
The  application  must  also  include 
evidence  of  consultation,  such  as  a 
letter,  on  the  project  concept  with 
applicable  labor  organizations  where  20 
percbnt  or  more  of  the  targeted 
population  is  represented  by  one  or 
more  labor  organizations,  or  where  the 
training  is  for  jobs  in  which  a  labor 
organization  represents  a  substantial 
number  of  workers  engaged  in  similar 
work. 

/.  Innovation 

Identify  any  elements  in  the  proposed 
project  design  that  are  innovative. 
Describe  why  the  elements  are 
considered  to  be  innovative  and  how 
they  are  expected  to  improve  current 
methods  being  used  to  provide 
reemployment  services  to  the  target 
group. 

/.  Project  Management  Plan 

Applicants  must  be  able  to 
demonstrate  that  they  have  systems 
capable  of  satisfying  the  administrative 
and  grant  management  requirements  for 
the  use  of  JTPA  funds  as  defined  in  20 
CFR  part  627  subpart  D.  The  application 
must  include  the  following  information: 

(1)  Structure.  Describe  the 
management  structiue  for  the  project. 
The  description  must  include:  (a)  A 
staffing  plan  that  describes  each 
position  and  the  percentage  of  time  to 
be  assigned  to  this  project;  (b)  an 
organizational  chart  that  clearly 


indicates  the  working  and 
responsibility/  accountability 
relationships  among  project 
management  and  operational 
components,  including,  as  appropriate, 
those  at  multiple  sites  of  the  project. 

(2)  Relationship  to  prior  experience. 
Describe  the  specific  experience  of  the 
applicant  and  other  key  organizations 
involved  in  the  project  with  contextual 
learning  training  strategies  and 
providing  reemployment  assistance  to 
low  skilled  and/or  limited  English- 
proficient  populations.  Describe  how 
proposed  training  provider(s)  will  be 
selected.  Past  performance  of  providers, 
qualifications  of  instructors, 
accreditation  of  curricula,  and  similar 
matters  should  be  addressed  as 
appropriate. 

(3)  Accountability  systems.  Describe 
the  mechanisms  to  ensure  financial 
accoimtability  for  grant  funds  and 
performance  accoimtabilify  relative  to 
job  placements,  in  accordance  with 
standards  for  financial  management  and 
participant  data  systems  in  29  CFR  part 
95  or  97,  as  appropriate,  and  20  CFR 
627.425.  Explain  the  basis  for  the 
applicant's  administrative  authority 
over  the  management  and  operational 
components.  Describe  how  information 
will  be  collected  to  determine  the 
achievement  of  project  outcomes  as 
indicated  in  section  E  of  this  part;  and 
report  on  participants,  outcomes,  and 
expenditures.  (If  the  applicant  is  not  a 
current  DOL  grantee,  this  information  is 
subject  to  verification  prior  to  grant 
award.) 

(4)  Customer  satisfaction 
measurement  system.  Describe  the 
process  and  procedures  that  will  be 
used  to  obtain  feedback  from  individual 
participants  and  from  employers  on  the 
responsiveness  and  effectiveness  of  the 
services  provided.  The  description 
should  include  an  identification  of  the 
types  of  information  to  be  obtained,  the 
method(s)  and  frequency  of  data 
collection,  and  how  the  information  will 
be  used  in  implementing  and  managing 
the  project. 

(5)  Monitoring  and  performance 
management.  Describe  the  procediu«s 
that  will  be  used  to  effectively  control 
and  management  project  performance 
and  the  use  of  grant  funds.  The 
description  should  identify  areas  to  be 
reviewed,  frequency,  and 
responsibilities. 

(6)  Grievance  procedure.  Describe  the 
grievance  procedure  to  be  used  for 
grievances  and  complaints  from 
participants,  contractors,  and  other 
interested  parties,  consistent  with  the 
requirements  at  section  144  of  JTPA  and 
20  CFR  631.64(b)  and  (c). 


Part  IV.  Evaluation  Criteria 

Selection  of  grantees  for  awards  will 
be  made  after  careful  evaluation  of  grant 
appUcations  by  a  panel  of  experts.  Panel 
results  will  be  advisory  in  nature  and 
not  binding  on  the  ETA  Grant  Officer. 
Panelists  shall  evaluate  proposals  for 
acceptability  based  upon  overall 
responsiveness  in  accordance  with  the 
factors  below. 

A.  Target  Population.  (20  points) 

The  description  of  the  characteristics 
and  reemployment  barriers  of  the  target 
group  to  be  served  is  clear  and 
meaningful,  and  sufficiently  detailed  to 
determine  the  potential  participants' 
service  need.  A  significant  number  of 
eligible  dislocated  workers  who  possess 
these  characteristics  are  available  for 
participation  within  the  project  area. 
Sufficient  information  is  provided  to 
explain  how  the  niunber  of  dislocated 
workers  to  be  enrolled  in  the  project 
was  determined.  The  recruitment  plan 
supports  the  niunber  of  planned 
enrollments.  The  target  population  is 
appropriate  for  the  specific  purpose  of 
the  proposed  project,  including  the 
relative  literacy  and  numeracy 
deficiencies.  Extent  to  which  target 
population  is  characterized  by  limited- 
English-speaking  ability. 

B.  Service  Plan  and  Cost.  (25  points) 

The  scope  of  services  to  be  provided 
is  consistent  with  the  demonstration 
program  and  project  purposes  and  goals. 
The  scope  of  services  to  be  provided  is 
adequate  to  meet  the  needs  of  the  target 
population  given: 

(1)  Their  characteristics  and 
circumstances,  including  their  English 
proficiency  and  other  basic  skill  needs; 

(2)  The  jobs  in  which  they  are  to  be 
placed  relative  to  targeted  wage  at 
placement  goals; 

(3)  The  match  between  documented 
shortages  in  particular  skills  or 
industries  and  the  training  planned; 

(4)  The  documentation  provided 
specifying  that  training  meets  or  is 
developed  based  on  industry  driven 
skill  standards  or  certifications;  and  (5) 
the  length  of  program  participation 
plaimed  prior  to  placement. 

Documentation  and  reUabiUty  of  job 
availability  is  based  upon  recognized, 
reUable  and  timely  soiuces  of 
information. 

Identification  is  provided  of  the 
specific  sources  and  amounts  of  other 
funds  which  will  be  iised,  in  addition  to 
funds  provided  through  this  grant,  to 
implement  the  project.  The  application 
;nust  include  information  on  any  non- 
JTPA  resources  committed  to  this 
project,  including  employer  funds, 
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grants,  and  other  forms  of  assistance, 
public  and  private.  Value  and  level  of 
external  resources  being  contributed, 
including  employer  contributions,  to 
achieve  program  goals  will  be  taken  into 
consideration  in  the  rating  process. 

C.  Experience  and  Management 
Capability.  (15  points) 

The  applicant  (as  a  part  of  a 
collaborative  approach)  has  experience 
working  with  experiential  and 
integrated  learning  strategies, 
specifically  with  a  limited-English 
proficient  population.  The  management 
structure  and  management  plan  for  the 
proposed  project  will  ensure  the 
integrity  of  the  funds  requested.  The 
project  work  plan  demonstrates  the 
applicant's  ability  to  effectively  track 
project  progress  vtrith  respect  to  planned 
performance  and  expenditiues. 
Sufficient  procedures  are  in  place  to  use 
the  information  obtained  by  the  project 
operator(s)  to  take  corrective  action  if 
indicated.  In  addition,  review  by 
appropriate  labor  organizations,  where 
applicable,  is  documented. 

The  proposal  includes  a  method  of 
assessing  customer  feedback  for  both 
participants  and  employers  involved, 
and  estabhshes  a  mechanism  to  take 
into  accoimt  the  results  of  such 
feedback  as  part  of  a  continuous  system 
of  management  and  operation  of  the 
project. 

D.  Collaboration.  (10  points) 

The  proposal  includes  information 
describing  direct  participation  by  JTPA 
substate  grantees  and  One-Stop/Career 
Center  entities  (where  present)  in  the 
planning  and  management  of  this  grant. 
Evidence  of  participation  of  employers 
whose  positions  are  targeted  imder  the 
grant  is  present.  Evidence  of 
coordination  with  other  appropriate 
programs  and  entities  for  project  design 
or  provision  of  services.  Evidence  is 
presented  that  ensures  cooperation  of 
coordinating  entities,  as  applicable,  for 
the  life  of  the  proposed  project.  The 
project  includes  a  reasonable  method  of 
assessing  and  reporting  on  the  impact  of 


such  coordination,  relative  to  the 
demonstration  piupose  and  goals  and 
the  specific  purpose  and  goads  of  the 
proposed  project. 

E.  Innovation.  (20  points) 

The  proposed  demonstrates 
innovation  in  the  concept(s)  to  be 
tested,  the  project's  design,  and/or  the 
services  to  be  provided.  "Iimovation" 
refers  to  the  degree  to  which  such 
concept(s),  design  and/or  services  are 
not  currently  foimd  in  dislocated 
worker  programs.  The  project  includes  a 
reasonable  method  of  assessing  and 
reporting  on  the  impact  of  such 
innovation,  relative  to  the 
demonstration  program  and  project 
pvuposes  and  goals. 

F.  Replicability.  (10  points) 

The  proposal  provides  evidence  that, 
if  successfiil,  activities  supported  by  the 
demonstration  grant  wrill  be  continued 
after  the  expiration  date  of  the  grant, 
using  JTPA  Title  ID  formula-allotted 
funds  or  other  public  or  private 
resources.  Evidence  that  the  strategies 
are  usable  in  other  local  operating 
environments. 

Part  V.  Monitoring,  Reporting  and 
Evaluation 

A.  Monitoring 

The  Department  shall  be  responsible 
for  ensuring  effective  implementation  of 
each  competitive  grant  project  in 
accordance  with  the  Act,  the 
regulations,  the  provisions  of  this 
announcement  and  the  negotiated  grant 
agreement.  Applicants  should  assiune 
that  at  least  one  on-site  project  review 
will  be  conducted  by  Department  staff, 
or  their  designees.  This  review  will 
focus  on  the  project's  performance  in 
meeting  the  grant's  programmatic  goals 
emd  participant  outcomes,  compljdng 
with  the  targeting  requirements 
regarding  participants  who  are  served, 
expenditure  of  grant  funds  on  allowable 
activities,  collaboration  with  other 
organizations  as  required,  and  methods 
for  assessment  of  the  responsiveness 
and  effectiveness  of  the  services  being 


provided.  Grants  may  be  subject  to  their 
additional  reviews  at  the  discretion  of 
the  Department. 

B.  Reporting 

DOL  will  arrange  for  or  provide 
technical  assistance  to  grantees  in 
establishing  appropriate  reporting  and 
data  collection  methods  and  processes. 
An  effort  will  be  made  to  accommodate 
and  provide  assistance  to  grantees  to  be 
able  to  complete  all  reporting 
electronically. 

Applicants  selected  as  grantees  will 
be  required  to  provide  the  fblloMong 
reports: 

1.  Monthly  and  Quarterly  Progress 
Reports 

2.  Standard  Form  269,  Financial 
Status  Report  Form,  on  a  quarterly  basis 

3.  Final  Project  Report  including  an 
assessment  of  project  performance.  This 
report  will  be  submitted  in  hard  copy 
and  on  electronic  disk  utilizing  a  format 
and  instructions  to  be  provided  by  the 
Department 

C.  Evaluation 

DOL  will  arrange  for  or  conduct  an 
independent  evaluation  of  the 
outcomes,  impacts,  and  benefits  of  the 
demonstration  projects.  Grantees  must 
agree  to  make  available  records  on 
participants  and  employers  and  to 
provide  access  to  personnel,  as  specified 
by  the  evaluator(s)  under  the  directipn 
of  the  Department. 

Signed  at  Washington,  DC,  this  25th  day  of 
March  1999. 
Janice  E.  Perry, 
Grant  Officer,  Division  of  Federal  Assistance. 

Appendices 

1.  Appendix  A — ^Application  for  Federal 
Assistance  (Standard  Form  424) 
(Internet  link) 

2.  Appendix  B — Information  (Internet 
link) 

3.  Appendix  C — ^Application  Checklist 
(Internet  link) 

Web  site  address  is  http:// 
www.doleta.gov 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  Ho  0348-0043 


Z  DATE  SUBMITTEO 


1    TYPE  OF  SUBMtSSKM: 

Apptiealion 
D  Conatrucdon 

a  Nort-Canstnx:lian 


PffVflppNcflbon 
Q  Construction 

a  Non-Constniction 


3    DATE  RECEIVED  BY  STATE 


Sia*  Appkcnon  hMnorar 


4    DATE  RECEIVED  BY  FEDERAL  AGENCY 


Fvdml  hMndtar 


5   APPLICANT  INFORHMTION 


LagriNwM: 


OrQVVulionol  Unit 


Addrm  (giM  oily,  oounly.  SM*  aid  zip  cod*): 


Nam*  wvl  taiaohon*  runbar  of  t»  panon  to  ba  oonlacWO  on  mi 
(gwa  araa  coda) 


6.  EMPLOYER  OENTVICATION  NUMBER  (EM): 


nn-nnnnnnn 


7.  TYPeOFAPPtXAWT;(«ilarw)ropnalaletlar«ibo«) 


D 


a  TYPE  OF  APPLICATION; 

QNnr  OContinuation 


t  Rsvition,  amy  apprapraia  Mvts)  IrHiODifi 


,-,  DD 


A.  sum 
B  Coiwly 

0   ToanMp 

E.  InMnMM 

F.  Mvmtfvc^'' 
0.  SpKMCMirici 


H   Indapanaant  School  Diit 

L   Stala  Conlrailad  Inalilubon  of  HiQftar  LaanwiQ 


K.  Indian  Tnba 

L  MMdual 
M.  ProM  OfQamzaaon 
N.  0»iar  (Spaafy) 


Awafd  B.  DacnaaaAiMtd    ^       C.  Incraaa  Duration 

DuBlion        Othar(ipaeNM: 


9  NAME  OF  FEDERAL  AGENCY 


ia  CATALOG  OF  FEDERAL  DOMESTW  ASSISTANCE  NUMBER: 

nn-nnn 


11.  DESCRPTItfE  TITLE  OF  APPLICANTS  PROJECT 


TTRE 


12.  AREAS  AFFECTED  BY  PROJECT  (akat.  oounliM.  Slam,  mcy. 


13.  PROPOSED  PROJECT: 


14   CONGRESSIONAL  DISTRICTS  OF: 


Ending  OMB 


15.  ESTBIATED  FUNDING: 


M.  Fadnl 


.00 


.00 


.00 


.00 


.00 


16.  IS  APPLICATION  SUBJECT  TO  REV€W  BY  STATE  EXECUTIVE  ORDER  12372  PROCESS? 

a  YES.  THIS  PREAPPUCATIOt«AP»TXATIONV*kSI*»OE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  ORDER  12372  PROCESS  FOR  REVCW  ON 


DATE. 


b.  NO.  Q  PROGRMIS NOT COMRED BY E.0. 12372 

a  OR  PROGRAM  HAS  NOT  BEEN  SELECTSD  BY  ST^-«E  FOR  REVIEW 


.00 


0.  TOTAL 


.00 


17   IS  THE  APPLICANT  OELINQUe<T  ON  ANY  FEDERAL  DEBT? 
O  Yaa         V  "Vat."  attach  an  antiftinn. 


0  No 


IS  TO  THE  BEST  OF  MY  KNOMLEDGE  AND  BBJEF,  ALL  DATA  IN  THIS  APPLICATION^REAPPLICATION  HRE  TRUE  AND  CORRECT   THE  DOCUMENT  HAS  BEEN  DULY 
AUTNORIZB)  BY  THE  GOVBVMIG  BODY  OF  THfe  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE  ATTACHED  ASSURANCES  F  THE  ASSISTANCE  IS  AVWW06D. 


^TmimI  Italia  irf  AiilwiaMl  Raai^MBltfiMa 


b  TiHa 


c  Tataphona  nianbar 


d.  SignMuraofAulhedHd 


a.  OMaSigMd 


Pravioua  EdttKwNol  UMbM 


Si«idvdFann424  (REV 
byOMBCireularA-102 


Authorized  for  Local  ReproductkNT 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  fonn  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal  assistance. 
It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  ave  established  a  review  and  comment  procedure 
in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to 
review  the  applicant's  submission. 


Item: 

1. 

2. 

3. 
4. 

5. 


7. 
8. 


10. 


11. 


Entry: 

Self-explanatory. 

Date  application  submitted  to  Federal  agency  (or  State 
if  applicable)  &  applicant's  control  number  (if 
applicable). 

State  use  only  (if  applicable) 

If  this  application  is  to  continue  or  revise  an  existing 
award,  enter  present  Federal  identifier  number.  If  for 
a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  this 
assistance  activity,  complete  address  of  the  applicant, 
and  name  and  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space  provided. 

Check  appropriate  box  and  enter  appropriate  letter(s) 
in  die  space(s)  provided. 

-  "Tfew"  means  a  new  assistance  award. 

-  "Continuation"  means  an  extension  for  an 
additional  fimding/budget  period  for  a  project      with 
a  projected  completion  date. 

-  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  fixMn  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  required. 

Enter  a  brief  descriptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you  should  append  an 
explanation  on  a  separate  sheet  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach  a  map 
showing  project  location.  For  preapplications,  use  a 
separate  sheet  to  provide  a  summary  description  of  the 
project 


Item: 
12. 

13. 
If 

15. 


16. 


17. 


IS. 


Entry: 

List  only  the  largest  political  entities  affected  (e.g.. 
State,  counties,  cities. 

Self-explanatory. 

List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

Amount  requested  or  to  be  contributed  during  the  first 
funding/budget  period  by  each  contributor.  Value  of 
in-kind  contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action  will  result 
in  a  dollar  change  to  an  existing  award,  indicate  sob: 
die  amount  of  the  change.  For  decreases,  enclose  the 
amounts  to  parentheses.  If  botfi  basic  and 
supplemental  amounts  are  tocluded,  show  breakdown 
on  an  attached  sheet.  For  multiple  program  fundtog, 
use  totals  and  show  breakdown  using  same  categories 
as  item  IS. 

Applicants  should  contact  the  State  Single  Potot  of 
Contact  (SPOQ  for  Federal  Executive  Order  12372  to 
determtoe  whetiier  die  application  is  subject  to  the 
State  mtergovemmental  review  process. 

This  question  s^ies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  toclude  delmquent  audit 
disallowances,  loans  and  taxes. 

To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  govemmg  body's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  to  the  applicant's  ofBce. 
(Certato  Federal  agencies  may  require  tbst  this 
authorization  be  submitted  as  part  of  die  application.) 
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PAttr  IT   -    EtlDGFT  TNFOaMATTON 
SECTION  A  -  Budget  Saamary  hy  Categories 


(A) 

(B) 

(C) 

1 .     Ferstmael 

■■ 

2.     Friage  Benefits  (Bate       %) 

3.     Travel 

4,     Eipiipmeat 

5.     Smpplies 

6.     Coatractmal 

7.     Other 

• 

8.     Total,  Birect  Cost 
(Lines  1  throng^  7) 

9.     Indirect  Cost  (Bate        %) 

10.  Training  Cost/Stipends 

11,  TOTAL  Fnnds  Beifmested 
(Limes  8  throng^  10) 

SECTION  B  -  Cost  Sharing/  Match  Smnmary  (if  appropriate) 

(A)  _W 


CO 


1.  Cash  Coatribation 

2.  In-Kind  Coatribation 

3.   TOTAL  Cost  Sharing  /  Match 
(Mate        %) 

NOTE: 


Use  Colaaa  A  to  record  faads  requested  for  the  initial  period  of 
perforaaace  (i.e.   12  aoaths,   18  aoaths,   etc.);  Colaaa  B  to  record 
chaages  to  Colaaa  A  (i.e.   requests  for  additioaal  funds  or  line 
item  chaages;  and  Colaaa  C  to  record  the  totals  (A  plus  B). 
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TKXTRVCTIONS  FOR  PART  If   -  jimr.FT  INFORMATION 


SECTION  A  -  Budget  Summary  by  Categories 


1. 

2. 
3. 


5. 
5. 


B. 
9. 

10. 
II. 


Pt^raaamel :     Show  salaries  to  be  paid  for  project  personnel. 

Fringe  Benefits:     Indicate  the  rate  and  amount  of  fringe  benefits. 

Travel :     Indicate  the  amount  requested  for  staff  travel.     Include 
funds  to  cover  at  least  one  trip  to  Washington,  DC  for  project 
director  or  designee. 

Equipment:     Indicate  the  cost  of  non-expendable  personal  property 
that  has  a  useful  life  of  more  than  one  year  with  a  per  unit  cost  of 
$5,000  or  more. 

Supplies:     Include  the  cost  of  consumable  supplies  and  materials  to  be 
used  during  the  project  period. 

Cuutrmctuml :     Show  the  amount  to  be  used  for  (1)  procurement  contracts 
(except  those  which  belong  on  other  lines  such  as  supplies  and 
equipment);  and  (2)  sub-contracts/grants. 


Indicate  all  direct  costs  not  clearly  covered  by  lines  1 
throu^  6  above,   including  consultants. 

Tatul.  Birect  Cmsts:     Add  lines  1  through  7. 

Indirect  Costs:     Indicate  the  rate  and  amount  of  indirect  costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  ^reement. 

Tw^lning  /Stipend  Cost:      (If  allowable) 

Tatnl  Fedi^ral  funds  Bequested:     Show  total  of  lines  8  through  10. 


SECTION  B  -  Cost  Sharimg/Matckimg  Summary 

Imdicmte  the  actual  rate  amd  amoumt  of  cost  skarimg/matcbimg  wkem 
there  is  a  cost  skarimg/matcbimg  requirememt.     Also  imclude  perceatage 
of  total  project  cost  amd  imdicate  source  of  cost  sbariag/matcbimg 
iumds,  i.e.  other  Federal  source  or  other  Nom-Federal  source. 


NOTE: 


PLEASE  mCUJBE  A  BETAILED  COST  ANALYSIS  OF  EACH  LINE  ITEM. 
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Application  Checklist 

Please  complete  and  submit  this  checklist  with  your  application. 
It  should  be  used  as  a  quick  reference  of  key  provisions  of  the 
Solicitation  and  whether  or  not  these  provisions  have  been 
included,  complied  with  or  addressed.   This  document  is  not 
intended  to  be  comprehensive  or  address  every  aspect  of  the 
solicitation. 


Organization  Apply ing_ 
Contakct  Person 


Phone  Number 


Date  submitted 


Applieation  Process 

Application  is  20  pages  or  less. 
Attachments  limited  to  10  or  fewer. 

An  original  and   three  copies  submitted. 

SF424  (Appendix  A)  included. 

SF424a  (Appendix  B)  included. 

Project  Line-Item  Budget  Estimates  (Appendix  C)  included. 

Checklist  (Attachment  D)  included. 

^Timeline  included. 

Executive  Summary  of  two  pages  or  less  included. 

Financial  and  Technical  Provisions 

^Target  Population  identified,  with  supportive  documentation. 

Underrepresented  subgroup  identified  and  services  addressed. 

Number  and  type  of  targeted  jobs,  applicable  skill  sets  and 

certifications/standards  identified. 
Sources  and  credibility  of  laQx^r  market/ job  data  cited. 

Approach  to  identifying  and  recruiting  eligible  participants 

included. 

^Eligibility  detiermination  approach  discussed. 

Process  in  selecting  eligible  participants  discussed. 

Sequence  of  services  and  activities  to  be  provided  discussed. 

^Justification  and  qualifications  for  each  training  provider 

(including  instructors)  discussed. 

Cost/Price  analysis  for  use  of  specified  training  included. 

^Relocation  Assistance,  if  used,  addressed. 

Flowchart  of  participant  services  included. 

Applicants '  prior  experience  with  dislocated  workers 

addressed. 
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All  project  outcomes  and  measures  of  success  specified  in  Part 
III  D  addressed. 

Role  and  involvement  in  the  project  of  employers  experiencing 
skill  shortages  discussed  and  documented. 


Role  of  the  local  JTPA  Substate  Grantee  for  dislocated  worker 
programs  and  One-Stop/Career  Center  system  discussed  and 

documented. 
Method  of  assessing  and  reporting  continuation  and  impact  of 
coordination  included. 

Specific  skill  standards  and  certification  for  targeted 
occupations  identified  and  discussed. 

Labor  organization  consultation,  where  applicable,  discussed 
and  documented. 

Coordination  with  other  entities  discussed. 
Innovation  and  impact  of  the  project  discussed. 
Management  structure  and  staffing  plan  addressed  and  method  of 
continuous  oversight  described. 

Organizational  chart  euid  relationships  included. 
Mechcuiism  to  ensure  financial  accountcJDility  discussed. 
Basis  for  applicant *s  administrative  authority  addressed. 
^Applicant's  Method/System  to  collect,  track,  manage,  report, 
and  utilize  data  on  the  project's  progress  cuid  performance 
addressed . 

_Ability  to  collect  and  submit  SPIR  data  indicated. 
Benchmarks  to  indicate  planned  implementation  schedule 
included. 

Method  to  obtain  feedback  from  participants  suid  employers 
discussed. 

_Grievauice  procedure  addressed. 

_Past  experience  in  managing  grant  funded  projects  discussed. 
Project's  sustainadaility  addressed. 


(FR  Doc.  99-7831  Filed  3-31-99;  8:45  am] 
HLUNG  CODE  4610-30-C 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doctot  No.  50-440] 

HrstEnergy  Nuclear  Operating 
Company  (Perry  Nuclear  Power  Plant, 
Unit  1);  Exemption 


The  FirstEnergy  Nuclear  Operating 
Company  (FENOC,  the  licensee)  is  the 
holder  of  Facility  Operating  License  No. . 
NPF-58,  which  authorizes  operation  of 
the  Perry  Nuclear  Power  Plant,  Unit  1. 
The  operating  license  states,  among 
other  things,  that  the  licensee  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  e^ct. 

The  Perry  Nuclear  Power  Plant  is  a 
boiling-water  reactor  facility  located  at 
the  licensee's  site  in  Lake  County,  Ohio. 

n 

By  letter  dated  December  3, 1998, 
FENOC  submitted  an  exemption  request 
to  the  control  room  dose  acceptance 
criteria  of  10  CFR  part  50,  Appendix  A, 
General  Design  Criterion  (GDC)  19.  The 
exemption  request  would  permit  use  of 
a  total  efifective  dose  equivalent  (TEDE) 
acceptance  criterion  of  5-rem  in  place  of 
the  "5  rem  whole  body,  or  its  equivalent 
to  any  part  of  the  body"  dose  acceptance 
criterion  that  is  currently  specified  in 
GDC  19. 

The  NRC  has  established  control  room 
dose  acceptance  criteria  in  10  CFR  part 
50,  Appendix  A,  GDC  19,  for  all  light- 
water  power  reactors.  GDC  19  requires, 
in  part,  that  "Adequate  radiation 
protection  shall  be  provided  to  permit 
access  and  occupancy  of  the  control 
room  under  accident  conditions  without 
personnel  receiving  radiation  exposures 
in  excess  of  5  rem  whole  body,  or  its 
equivalent  to  any  part  of  the  body,  for 
the  diu-ation  of  the  accident."  As 
described  in  SECY-9&-242,  "Use  of  the 
NUREG-1465  Soiuce  Term  at  Operating 
Reactors,"  the  staff  informed  the 
Commission  of  its  approach  to  allow  the 
use  of  the  revised  accident  soiut:e  term 
described  in  NUREG-1465,  "Accident 
Source  Terms  for  Light- Water  Nuclear 
Power  Plants,"  at  operating  plants.  In 
the  SECY  paper,  the  staff  described  its 
plans  to  review  plant  applications 
implementing  this  source  term  and 
indicated  that  the  TEDE  methodology 
would  be  incorporated  in  these  reviews. 
The  Commission  approved  these  plans 
and  directed  the  staff  to  commence 
rulemaking  and  requested  the  use  of  the 
TEDE  methodology  in  the 
implementation  of  the  revised  accident 
source  term.  The  TEDE  guidelines, 


which  are  needed  to  support  revised 
accident  source  term  applications,  are 
not  currently  provided  in  regulations 
governing  operatingreactors. 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  seciuity,  and 
(2)  when  special  circumstances  are 
present.  Special  circumstances  are 
present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  "Application  of  the 
regulation  in  the  particular 
ciitnunstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  imderlying 
purpose  of  the  rule."  The  NRC  staff 
examined  the  licensee's  rationale  to 
support  the  exemption  request  and 
concluded  that  the  use  of  the  TEDE 
acceptance  criteria  for  the  control  room 
would  meet  the  underlying  intent  of  the 
regulations.  The  licensee's  request  for 
the  exemption  imder  the  special 
circumstances  of  10  CFR  50.12(a)(2)(ii) 
was  found  to  be  appropriate. 
Application  of  the  control  room  dose 
acceptance  criteria  of  GDC  19  is  not 
necessary  to  achieve  the  imderlying 
purpose  of  the  rule  because,  as  stated  in 
the  staff  safety  evaluation,  dated  March 
26, 1999,  the  staff  considers  the  TEDE 
methodology  as  an  acceptable  means  of 
meeting  the  current  regulatory 
requirement.  Therefore,  the  staff  has 
concluded  that  an  exemption  to  the 
requirements  of  10  CFR  part  50, 
Appendix  A,  GDC  19,  should  be  granted 
to  allow  FENOC  to  adopt  the  TEDE 
methodology  for  the  piupose  of 
implementing  the  revised  accident 
source  term  of  NUREG-1465. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  an  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  seciuity,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  an  exemption  from  the 
requirements  of  10  CFR  part  50, 
Appendix  A,  GDC  19  to  allow  FENOC 
to  adopt  the  TEDE  methodology  for  the 
purpose  of  implementing  the  revised 
accident  source  term  of  NUREG-1465. 

Pursuant  to  10  CFR  51.32,  the 
Conunission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
hiunan  enviroiunent  (64  FR  4906). 

This  exemption  is  effective  upon 
issuance. 


Dated  at  Rockville,  Maryland,  this  26th  day 
of  March  1999. 

For  the  Nuclear  Regulatory  Conunission. 

Samuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-8027  Filed  3-31-99;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-3073;  LicwM*  No.  SNM- 
1999] 

Kerr-McGee  Corporation— 
Environmental  Aaaeaament,  FIncNng  of 
No  Significant  Impact,  and  Notice  of 
Opportunity  for  Hearing— Releeae  of 
Portion  of  Cuehing  Refinery  Site  fbr 
Umeetricted  Uee 

The  U.S.  Nuclear  Regxdatory 
Commission  (NRC)  is  considering  the 
Kerr-McGee  Corporation's  (Kerr-McGee 
or  the  licensee)  request  to  have  property 
released,  for  unrestricted  use,  from  the 
Gushing  Refinery  Site  (Gushing)  License 
SNM-1999.  This  action  is  taken  in 
response  to  Kerr-McGee's  license 
amendment  requests,  dated  August  30, 
1996,  and  October  24, 1996,  to  release 
the  four  imaffiected  areas  and  the  haul 
road  corridor  area  for  imrestricted  use 
and  to  remove  the  areas  from  the 
license.  These  earlier  requests  were 
revised  by  the  licensee's  letter  dated 
November  6, 1998.  In  that  letter,  the 
licensee  requested  that  only  Unaffected 
Area  1,  the  portion  of  Unaffected  Area 
2  south  of  Skidl  Creek,  Unaffected  Area 
3,  Unaffected  area  4,  and  the  portion  of 
the  haul  road  corridor  area  south  of 
Skull  Creek  and  partially  siurounded  by 
Unaffected  Areas  2,3,  and  4  (hereafter 
referred  to  as  requested  released  areas 
(RRA))  be  released  for  unrestricted  use. 
The  boimdaries  of  the  licensed  areas 
excluding  the  RRA  are  shown  in  Figvue 
1,  "Gushing  Site  Map  Showing  Licensed 
Site  Area,"  of  the  November  6, 1998, 
letter. 

Introductioii 

On  April  6, 1993,  NRC  issued 
Materials  License  SNM-1999 
authorizing  possession  of  contaminated 
soil,  sludge,  sediment,  trash,  building 
rubble,  and  any  other  contaminated 
material,  at  the  licensee's  Gushing  site. 
The  site  contains  four  large  areas, 
designated  as  the  four  unaffected  areas, 
that  were  used  for  oil  refining  and 
storage  during  the  years  that  nuclear 
processing  and  disposal  took  place.  The 
haul  road  corridor  area  is  located  on 
portions  of  the  site  that  were  used  for 
petroleiun  refining  during  the  years  that 
nuclear  material  processing  was 
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perfonned.  The  haul  roads  located 
within  the  haul  road  corridor  area  are 
intended  for  transporting  waste  material 
diuing  site  remediation. 

The  licensee  initially  requested  that 
the  four  unaffected  areas  and  the  haul 
road  corridor  be  removed  from  the 
hcense  and  released  for  imrestricted 
use.  The  licensee  revised  its  earlier 
requests  to  limit  the  areas  to  be  removed 
from  the  license  and  released  for 
unrestricted  use  to  the  RRA. 

Proposed  Action 

The  proposed  action  is  the  release  for 
unrestricted  use,  and  the  removal  from 
License  SNM-1999,  the  RRA.  The 
proposed  boimdary  of  the  licensed  areas 
excluding  the  RRA  is  shown  in  the 
licensee's  letter  dated  November  6, 
1998,  Figure  1,  "Gushing  Site  Map 
Showing  Licensed  Site  Area." 

The  Need  for  Proposed  Action 

The  licensee  seeks  to  release  property 
that  is  currently  imder  license  for 
unrestricted  use.  This  action  is 
requested  to  remove  the  cmrent 
limitations  on  the  future  use  of  the 
property. 

Alternatives  to  Proposed  Action 

The  only  alternative  to  the  proposed 
action  is  to  not  release  this  area  for 
imrestricted  use  and  keep  the  area 
under  license  until  all  site  radiological 
remediation  is  completed  and  the 
Gushing  license  is  terminated.  The 
environmental  benefit  of  maintaining  an 
NRG  license  for  this  portion  of  the 
Gushing  Refinery  Site  is  negUgible,  but 
would  reduce  options  for  future  use  of 
the  property. 

Environmental  Justice 

There  are  no  environmental  justice 
issues  associated  with  this  proposed 
action. 

Environmental  Impact  of  Proposed 
Action 

An  imaffected  area,  as  defined  in 
NUREG/GR-5849,  "Manual  for 
Gonducting  Radiological  Surveys  in 
Support  of  License  Termination,"  is  an 
area  not  expected  to  contain  residual 
radioactivity  from  licensed  operations. 
The  imrestricted  use  guidelines  for 
enriched  uranium  and  natural  thorium 
are  the  Option  1  values  in  the  1981 
Branch  Technical  Position  on  "Disposal 
or  Onsite  Storage  of  Thoriiun  or 
Uranium  Wastes  From  Past  Operations" 
(46  FR  52061).  The  Option  1  guidelines 
are  30  picoGuries  per  gram  (pGi/g)  for 
enriched  uranium  and  10  pGi/g  for 
natural  thorium. 

The  licensee  performed  final  status 
surveys  in  the  four  imaffected  areas  and 


submitted  the  results  to  NRG  in  the 
"Final  Radiation  Survey  of  Four 
Unaffected  Areas  of  the  Gushing 
Refinery  Site."  dated  April  17, 1995. 
Gamma  radiation  scans,  gamma 
exposure  rate  measurements,  soil 
radioactivity  concentration 
measurements,  and  surface  radioactivity 
survey  were  performed  in  each  of  the 
four  unaffected  areas.  As  a  result  of  the 
surveys  and  analysis,  one  area  of  about 
one  meter  in  diameter  on  the  surface  of 
the  ground  was  found  to  be 
contaminated  with  Th-232.  This  spot 
was  designated  as  a  radioactive 
materials  area  and  was  removed  from 
the  areas  that  the  licensee  considered 
part  of  the  four  imaffected  areas.  The 
licensee's  survey  report  provided  data 
that  indicated  that  the  four  unaffected 
areas  meet  NRG's  guidelines  for 
unrestricted  use. 

The  licensee  performed  final  status 
surveys  in  the  haul  road  corridor  area 
and  submitted  the  results  to  NRG  in  the 
"Final  Radiation  Survey  of  Haul  Road 
Gorridor,"  dated  May  3D,  1996.  The 
results  of  the  exposure  rate  surveys  of 
the  haul  road  corridor  area  indicated 
that  no  location  was  more  than  10 
micoRoentgen  per  hour  (nK/hr)  above 
background.  Gamma  scans  located  areas 
of  elevated  activity.  Biased  soil  samples 
were  collected  from  these  areas  and 
analyzed  using  ganuna  spectroscopy.  As 
a  result  of  the  analysis,  two  areas  were 
designated  as  radioactive  materials  areas 
and  were  removed  from  the  areas  that 
the  licensee  considered  part  of  the  haul 
road  corridor  area.  This  licensee  survey 
report  provided  data  that  indicated  that 
the  haul  road  corridor  area  meets  NRG's 
guidelines  for  unrestricted  use. 

At  the  request  of  NRG,  its  contractor, 
the  Oak  Ridge  Institute  for  Science  and 
Education  (ORISE),  performed  a 
confirmatory  survey  of  the  four 
imaffected  areas  during  the  period  of 
September  11  through  13, 1995,  and  a 
confirmatory  survey  of  the  haul  road 
corridor  area  during  the  period  of 
August  26  through  29, 1996.  The  results 
of  tibe  ORISE  confirmatory  surveys  were 
provided  to  NRG  in  "Gonfirmatory 
Survey  for  the  Four  Unaffected  Areas  of 
the  Gushing  Refinery  Site,"  dated  May 
1996,  and  "Gonfirmatory  Survey  for  the 
Haul  Road  Gorridor  at  the  Oklahoma 
Refinery  Site,"  dated  December  1996. 

For  both  the  four  unaffected  areas  and 
the  haul  road  corridor  area,  ORISE 
performed  scan  surveys  of  50  to  100 
percent  of  the  surface  area  of  each 
selected  survey  unit.  ORISE  also 
performed  exposure  rate  measurements 
for  at  least  five  systematic  locations 
within  each  survey  unit.  In  addition, 
ORISE  collected  20  soil  samples  from 
the  four  unaffected  areas,  and  collected 


more  than  60  surface  soil  samples  and 
three  subsurface  soil  samples  from  the 
haul  road  corridor  area. 

Goncentrations  of  radionuclides  in  the 
soil  samples  from  the  four  unaffected 
areas  survey  units  are  as  follows:  less 
than  0.1  to  0.5  pQ/g  for  U-235;  0.3  to 
3.0  pGi/g  for  U-238;  0.6  to  9.0  pGi/g  for 
Th-228;  and  less  than  0.8  to  10.0  pGi/ 
g  for  Th-232.  One  small  area  of  thorium, 
in  excess  of  the  guidelines  (9.0  pGi/g  of 
Th-228  and  10.0  pGi/g  of  Th-232),  is  in 
unaffected  area  number  2.  This  area  of 
elevated  thorium  levels,  surveyed  by 
ORISE,  is  the  same  area  that  the  licensee 
designated  as  a  radioactive  materials 
area  (about  400  m^)  after  it  performed  its 
final  radiation  survey.  Thus,  this  small 
radioactive  materials  area  is  not  part  of 
the  licensee's  request  for  unrestricted 
release.  Of  the  areas  that  ORISE 
surveyed  that  were  part  of  the  licensee's 
request  for  unrestricted  release,  the 
concentrations  of  radionuclides  in  the 
soil  samples  are  as  follows:  0.6  to  3.8 
pGi/g  for  111-228;  and  less  than  0.8  to 
3.0  pGi/g  for  Th-232.  The  soil  samples 
are  within  the  Option  1  soil  guideline 
for  enriched  uranium  and  natural 
thorium.  Further,  the  portion  of  the  haul 
road  corridor  that  is  being  considered 
for  release  from  the  license  would 
service  only  equipment  transportation, 
at  most,  Option  1  material. 

Goncentrations  of  radionuclides  in  the 
soil  samples  from  the  haul  road  corridor 
area  survey  units  are  as  follows:  less 
than  0.8  pCi/g  for  U-235;  less  than  2.9 
pGi/g  for  U-238;  0.5  to  2.9  pQ/g  for  Th- 
228;  and  less  tlun  0.4  to  2.8  pGi/g  for 
Th-232.  For  comparison  purposes, 
radionuclide  concentrations  in 
background  soil  samples  are  as  follows: 
less  than  0.1  pGi/g  for  U-235;  1.0  to  1.6 
pGi/g  for  U-238;  0.5  to  1.0  pCi/g  for  Th- 
228;  and  0.6  to  0.9  pGi/g  for  Th-232.  The 
soil  samples  yielded  results  indicating 
only  background  or  slightiy  above 
background  concentrations  of  uranium 
and  thorium.  The  soil  samples  are 
within  the  Option  1  soil  guideline  for 
enriched  uranium  and  natural  thorium. 

NRG  considered  the  potential  for 
contamination  of  areas  within  the  haul 
road  corridor  once  NRG  authorized  the 
licensee  to  conduct  activities  within  the 
haul  road  corridor  without 
implementation  of  the  Gushing 
Radiation  Safety  procedures  related  to 
training.'  The  staff  agreed  with  the 
licensee  that  the  Gushing  Radiation 
Safety  Program  which  requires  all 
material  and  equipment  be  surveyed 
before  leaving  a  "radioactive  materials 
area"  would  provide  reasonable 
assurance  that  the  haul  road  corridor 


■  Letter  to  Stuait  [sic]  Brown,  NRC,  from  Jeff  Lux, 
Kerr  McGee  Corporation,  dated  August  30, 1996. 
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area  would  not  become  contaminated  as 
a  result  of  decommissioning  activity.^ 

Groimdwater  under  the  Gushing  site 
can  be  found  in  one  of  three  water- 
bearing zones.  The  water-bearing  zones 
are  the  shallow  water-bearing  zone 
(imconsolidated  soil  and  the  upper 
portion  of  the  Vanoss  Group),  die  lower 
portion  of  the  Vanoss  Group,  and 
Vamoosa-Ada  aquifer.  The  Vamoosa- 
Ada  aquifer  is  the  regional  groundwater 
aquifer.  The  licensee  notes  that  it 
appears  that  there  is  not  a  significant 
groimdwater  flow  between  the  shallow 
water-bearing  zone  and  the  lower 
portion  of  the  Vanoss  Group.  Further, 
the  Ucensee  notes  that  the  Vamoosa-Ada 
aquifer  is  isolated  from  the  uppermost 
water-bearing  zone  by  low-permeability 
strata  within  the  Vanoss.  Thus,  the 
Vamoosa-Ada  aquifer  is  unaffected  by 
surface  activities.  The  licensee  based 
this  findii^  on  an  evaluation  of 
environmraital  tritium. 

The  State  of  Oklahoma,  Department  of 
Environmental  Quahty  (DEQ)  ^  found 
the  following:  (1)  The  shallow 
groimdwater  unit  3delds  low  quantities 
of  poor  quality  water;  (2)  it  is  highly 
unlikely  that  future  residential  or 
commercial  drinking  water  wells  will  be 
established  from  the  shallow 
groimdwater  at  this  site;  and  (3)  no 
known  drinking  water  wells  are 
screened  in  the  Vanoss  within  a  one- 
mile  radius  of  the  site.  Further,  DEQ 
stated  that  the  Vanoss  should  not  be 
considered  a  viable  drinking  water 
source  for  the  area  and  that  DEQ  would 
consider  water  quality  standards  other 
than  maximum  contamination  levels  as 
set  by  the  U.S.  Environmental 
Protection  Agency  (EPA)  as  appropriate 
for  the  sheillow  groundwater  at  this  site. 
Further,  based  on  EPA's  guidance  *  the 
Vanoss  groundwater  would  be  classified 
as  a  Class  DI — Groimdwater  Not  a 
Potential  Source  of  Drinking  Water  and 
of  Limited  Beneficial  Use. 

The  staff  has  reviewed  the  site 
potentiometeric  surface  map  of  the 
upper  zone  ^  and  found  that  all  portions 
of  die  RRA  are  up-gradient  of  any 
known  significant  sources  of 
contamination.  Accordingly,  it  is  very 
unlikely  that  the  groundwater  in  these 
areas  could  have  been  contaminated. 
The  assumption  is  supported  by  the 


2  Letter  to  leff  Lux,  Kbit  McGee  Corporation,  from 
Ste%vait  Brown.  NRC,  dated  October  22, 1996. 

>  Letter  to  Jeff  Lux,  Keir  McGee  Corporation,  from 
Datrell  Shults,  DEQ,  dated  September  19, 1997. 

*  "Guidelines  for  Groimd-Water  Classification 
Under  the  EPA  Ground- Water  Protection  Strategy," 
Final  Draft,  dated  November  1986,  Office  of  Water, 
EPA. 

'Figure  2.5,  "Potentiometeric  Surface  Map  of  the 
Upper  Zone,"  Kerr-McGee  Corporation's  Site 
Decommissioning  Plan  Gushing,  Oklahoma,  dated 
August  1998. 


results  of  the  licensee's  groundwater 
monitoring  of  several  wells  located 
either  in  the  four  unaffected  areas  or  just 
down-gradient  of  these  areas.  The 
licensee  provided  these  sampling  results 
in  its  letter  dated  November  6,  1998. 
Based  on  its  review  of  that  data,  the  staff 
found  no  indication  of  groundwater 
contamination. 

The  Other  Industrial  Waste  (OIW) 
disposal  cell  is  located  within  the  RRA. 
Material  from  the  remediation  of  Waste 
Acid  Sludge  Pit  4  (Pit  4)  that  meets 
NRC's  Option  1  criteria  for  unrestricted 
release  will  be  disposed  of  in  the  OIW. 
NRC  reviewed  this  disposal  activity  as 
part  of  its  review  of  the  Pit  4 
remediation  plan.  On  September  3, 
1998.  NRC  approved  the  Pit  4 
remediation  plan,  License  Amendment 
No.  8. 

Finally,  a  ditch  in  site  grid  blocks  132, 
133,  and  140  was  filled  with  rubble 
from  refinery  demolition.  Also,  placed 
into  this  ditch  were  concrete  blocks 
from  the  thorium  processing  building 
slab.  The  Ucensee  in  its  letter  dated 
November  13, 1998,  provided  the  final 
survey  data  of  these  concrete  slab 
blocks.  Based  on  its  review  of  these  data 
NRC  found  that  the  concrete  slab  blocks 
met  NRC's  criteria  for  unrestricted 
release.^ 

ORISE's  confirmatory  survey  results 
support  the  licensee's  position  that  the 
four  unaffected  areas  and  the  haul  road 
corridor  area  meet  NRC's  unrestricted 
use  criteria.  Further,  the  licensee's 
groundwater  monitoring  sampling 
program  results  demonstrate  that  the 
groundwater  under  the  RRA  is  not 
contaminated.  Therefore,  NRC  finds  that 
because  the  NRC's  unrestricted  release 
criteria  have  been  met  for  these  areas, 
there  is  no  significant  impact  on  the 
environment,  and  this  portion  of  the 
property  can  be  released  for  unrestricted 
use. 

Other  Agencies  or  Persons  Consulted 

This  environmental  assessment  was 
prepared  entirely  by  NRC.  No  other 
sources  were  used  beyond  those 
referenced  in  this  environmental 
assessment.  NRC  provided  a  draft  of  this 
environmental  assessment  to  DEQ  for 
review.  DEQ  had  no  comments  or 
suggestions  on  this  environmental 
assessment.'' 


'U.S.  Nuclear  Regulatory  Commission, 
"Guidelines  for  Decontamination  of  Facilities  and 
Equipment  Prior  to  Release  for  Unrestricted  Use  or 
Termination  of  License  for  Byprodxict,  Source,  or 
Special  Nuclear  Material,"  dated  August  1987. 

'  Letter  to  Stewart  Brown.  NRC,  bom  H.  A.  Caves, 
DEQ,  dated  March  2, 1999. 


Conclusions 

NRC  finds  that  because  the 
Commission's  unrestricted  release 
criteria  have  been  met,  there  is  no 
significant  impact  on  the  environment, 
and  the  property  can  be  released  for 
unrestricted  use. 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  proposed  unrestricted  release,  and 
removal  from  License  SNM-1999,  of  the 
RRA  on  the  Gushing  Refinery  Site,  in 
Gushing  Oklahoma.  On  the  basis  of  the 
Environmental  Assessment,  the 
Commission  has  concluded  that  this 
licensing  action  would  not  significantly 
effect  the  quality  of  human  environment 
and  has  determined  not  to  prepare  an 
environmental  impact  statement  for  this 
proposed  action. 

Tne  above  d^jcuments  related  to  this 
proposed  action  are  available  for  pubUc 
inspection  and  copying,  at  the 
Commission's  Public  Document  Room 
in  the  Gelman  Building,  2120  L  Street 
NW.  Washington,  DC. 

Opportunity  for  a  Hearing 

NRC  hereby  provides  notice  that  this 
is  a  proceeding  on  an  application  for  a 
license  amendment  within  the  scope  of 
Subpart  L,  Informal  Hearing  Procedures 
for  Adjudication  in  Materials  Licensing 
Proceedings,  of  NRC's  rules  and  practice 
for  Ucensing  proceedings,  of  NRC's  rules 
and  practice  for  domestic  Ucensing 
proceedings  in  10  Code  of  Federal 
Regulations  (CFR)  part  2.  Pursuant  to 
§  2.1205(a),  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  request  for  a  hearing  in  accordance 
with  §  2.1205(d).  A  request  for  a  hearing 
must  be  filed  within  thirty  (30)  days  of 
the  date  of  pubUcation  of  this  Federal 
Register  notice. 

'The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1.  By  deUvery  to  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  RockviUe  Pike,  Rockville,  MD 
20852-2738;  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

The  interest  of  the  requestor  in  the 
proceeding: 

1.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
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including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing  with 
particular  reference  to  factors  set  out  in 
§  2.1205(h); 

2.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

3.  The  circumstances  estabUshing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(d). 

hi  accordance  with  10  CFR  1205(f), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant,  Kerr-McGee 
Corporation,  Kerr-McGee  Center,  P.O. 
Box  25861,  Oklahoma  Qty,  OK  73125, 
Attention:  Mr.  Jeff  Lux,  and 

2.  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  FUnt  North,  11555  Rockville 
Pike,  Rockville.  MD  20852,  or  by  mail, 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  March  1999. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
John  W.N.  Hickey, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  99-8028  Filed  3-31-99;  8:45  am] 
BILLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  CommKtoe  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on  April 
7-10, 1999,  in  Conference  Room  T-2B3, 
11545  Rockville  Pike,  Rockville, 
Maryland.  The  date  of  this  meeting  was 
previously  published  in  the  Federal 
Register  on  Wednesday,  November  18, 
1998  (63  FR  64105). 

Wednesday,  April  7, 1999 

1 :00  p.m.-l  :1 5  p.m. :  Opening  Remarks 
by  the  ACRS  Chairman  (Open)— The 
ACRS  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 

1:15  p.m.-2:45  p.m.:  Draft  Commission 
Paper  on  Proposed  Improvements  to 
the  Generic  Conmiunications  Process 
(Open) — ^The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  draft  Commission  Paper 


on  proposed  improvements  to  the 
Generic  Commimications  Process. 

3:00 p.m.-4:30  p.m.:  Steam  Generator 
Tube  and  Reactor  Pressure  Vessel 
Integrity  Issues  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  status  of  ongoing 
regulatory  activities  associated  with 
steam  generator  tube  integrity;  the 
staffs  draft  safety  evaluation  of 
Boiling  Water  Reactor  Vessel  and 
hitemals  Project-14  (BWRVIP-14), 
"Evaluation  of  Crack  Growth  in  BWR 
Stainless  Steel  Reactor  Pressure 
Vessel  Internals;"  suggested  changes 
to  10  CFR  50.61,  pressurized  thermal 
shock  rule;  and  related  matters. 

4:45  p.m.-7:15  p.m.:  Preparation  of 
ACRS  Reports  and  the  ACRS  Bylaws 
(Open) — ^The  Committee  will  discuss 
proposed  ACRS  reports,  including  a 
proposed  report  on  the  NRC  Safety 
Research  Program.  Also,  the 
Committee  will  discuss  proposed 
revisions  to  the  ACRS  Bylaws. 

Thursday,  April  8, 1999 

8:30  a.m.-8:35  a.m.:  Opening  Remarks 
by  the  ACRS  Chairman  (Open)— The 
ACRS  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 

8:35  a.m.-10:00  a.m.:  Insights  Gained 
from  the  Risk-Informed  Pilot 
Applications  (Open) — ^The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of 
the  NRC  staff  and  the  Nuclear  Energy 
Institute  (NEI)  regarding  the  insights 
gained  from  the  risk-informed  pilot 
appUcations,  including  those  from  the 
pilots  for  inservice  inspection, 
extension  of  allowed  outage  times, 
and  online  maintenance. 

1 0:1 5  a.m.-l  1 :45  a.m. :  Proposed  Final 
Revision  to  10  CFR  50.65(a)  of  the 
Maintenance  Rule  and  an  Associated 
Draft  Regulatory  Guide  (Open)— The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff  and 
NEI  regarding  the  proposed  final 
revision  to  10  CFR  50.65(a)  of  the 
Maintenance  Rule  that  woidd  require 
licensees  to  perform  safety 
assessments  prior  to  performing 
maintenance  activities,  and  an 
associated  draft  Regulatory  Guide. 

12:45  p.m.-2:15  p.m.:  Proposed 
Approach  for  Revising  the 
Coamiission's  Safety  Goal  Policy 
Statement  (Open) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of 
the  NRC  staff  regarding  the  staffs 
proposed  approach  for  revising  the 


Commission's  Safety  Goal  Policy 
Statement. 
2:30  p.m.-6:15  p.m.:  Preparation  of 
ACRS  Reports  (Open)— The 
Committee  will  discuss  proposed 
ACRS  reports. 

Friday,  April  9, 1999 

8:30  a.m.-8:35  a.m.:  Opening  Remarks 
by  the  ACRS  Chairman  (Open)— The 
ACRS  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 

8:35  a.m.-lO.-OO  a.m.:  Preparation  of 
ACRS  Reports  (Open)— The 
Committee  wiU  continue  its 
discussion  of  proposed  ACRS  reports. 

10:00  a.m.-10:30  a.m.:  Subcommittee 
Report  (Open) — ^The  Committee  will 
hear  a  report  by  the  Chairman  of  the 
Thermal-Hydraulic  Phenomena 
Subcommittee  regarding  matters 
discussed  during  the  March  23, 1999 
meeting. 

10:45  a.m.-ll:45  a.m.:  Impact  of  the 
Use  of  High  Bumup  or  Mixed  Oxide 
Fuel  on  the  Revised  Source  Term 
(Open) — ^The  Committee  will  discuss 
the  proposed  ACRS  response  to  a 
Commission  request,  included  in  the 
March  5, 1999  Staff  Requirements 
Memorandiun  (SRM),  that  the  ACRS 
consider  the  impact  of  the  use  of  high 
btunup  or  mixed  oxide  fuel  on  the 
revised  source  term. 

1 :00  p.m. — 2:00  p.m.:  Relationship  and 
Bcdance  Between  PRA  Results  and 
Defense-In-Depth  (Open) — ^The 
Committee  will  discuss  the  proposed 
response  to  a  Commission  request, 
included  in  the  March  5, 1999  SRM, 
that  the  ACRS  consider  the 
appropriate  relationship  and  balance 
between  PRA  results  and  defense-in- 
depth  in  the  context  of  risk-informed 
regulation. 

2:00  p.m. — 2:15  p.m.:  Reconciliation  of 
ACRS  Comments  and 
Reconunendations  (Open) — The 
Committee  will  discuss  the  responses 
from  the  NRC  Executive  Director  for  , 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports  and  letters.  The  EDO 
responses  are  expected  to  be  provided 
to  the  ACRS  prior  to  the  meeting. 

2:15  p.m. — 3:00  p.m.:  Report  of  the 
Planning  and  Procedures 
Subcommittee  (Open/Closed) — The 
Committee  will  hear  a  report  of  the 
Planning  and  Procedures 
Subcommittee  on  matters  related  to 
the  conduct  of  ACRS  business,  and 
organizational  and  personnel  matters 
relating  to  the  ACRS.  [Note:  A  portion 
of  this  session  may  be  closed  to 
discuss  organizational  and  personnel 
matters  that  relate  solely  to  the 
internal  personnel  rules  and  practices 
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of  this  Advisory  Committee,  and 
information  the  release  of  which 
would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.] 

3:15  p.m. — iM)  p.m.:  Future  ACRS 
Activities  (Open) — The  Committee 
will  discuss  the  recommendations  of 
the  Planning  and  Procedures 
Subcommittee  regarding  items 
proposed  for  consideration  by  the  full 
Committee  during  future  meetings. 

4:00 p.m. — 7:00 p.m.: Preparation  of 
ACRS  Reports  (Open)— The 
Committee  will  continue  its 
discussion  of  proposed  ACRS  reports. 

Saturday,  April  10, 1999 

8:30  a.m.-2i)0  p.m.:  Preparation  of 
ACRS  Reports  (Open)— The 
Committee  will  continue  its 
discussion  of  proposed  ACRS  reports. 
2:00  p.m. — 2:30  p.m.:  Miscellaneous 
(Open) — ^The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not 
completed  diuing  previous  meetings, 
as  time  and  availability  of  information 
permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  29, 1998  (63  FR  51968).  hi 
accordance  with  these  procedures,  oral 
or  written  views  may  be  presented  by 
members  of  the  public,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting  and  questions  may  be  asked 
only  by  members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Dr.  Richard  P.  Savio,  Associate  Director 
for  Technical  Support,  five  days  before 
the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  pictiue,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  the  Associate  Director  for 
Technical  Support  prior  to  the  meeting. 
hi  view  of  the  possibiUty  that  the 
schedide  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  Associate  Director  for 
Technical  Support  if  such  rescheduling 
would  result  in  major  inconvenience. 

In  accordance  with  Subsection  10(d) 
Pub.  L.  92-463, 1  have  determined  that 
it  is  necessary  to  close  portions  of  this 


meeting  noted  above  to  discuss  matters 
that  relate  solely  to  the  internal 
personnel  rules  and  practices  of  this 
Advisory  Committee  per  5  U.S.C. 
552b(c)(2),  to  discuss  information 
provided  in  confidence  by  a  foreign 
source  per  5  U.S.C.  552b{c{4),  and  to 
discuss  information  the  release  of  which 
woidd  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy  per  5 
U.S.C.  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor,  can  be 
obtained  by  contacting  Dr.  Richard  P. 
Savio,  Associate  Director  for  Technical 
Support  (telephone  301/415-7363), 
between  7:30  a.m.  and  4:15  p.m.  EST. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  for  downloading  or  viewing  on 
the  internet  at  http://Mrww.nrc.gov/ 
ACRSACNW. 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  lise 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown,  ACRS  Audio  Visual  Technician 
(301-415-8066),  between  7:30  a.m.  and 
3:45  p.m.  EST  at  least  10  days  before  the 
meeting  to  ensure  the  availabihty  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment 
fecilities  that  they  use  to  establish  the 
videoteleconferencing  link.  The 
availabihty  of  videoteleconferencing 
services  is  not  guaranteed. 

Dated:  March  25, 1999. 
Andrew  L.  Bates, 

Advisory  Ck}mmittee  Management  Officer. 
[FR  Doc.  99-7844  Filed  3-31-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[DoclMt  No.  50-271] 

Vermont  Yankee  Nuclear  Povver 
Corporation;  Correction  Notice 

On  February  25, 1999,  the  NRC 
pubUshed  (64  FR  9360)  "issuance  of 
Director's  Decision  Under  10  CFR 
2.206."  The  text  of  the  actual  Director's 
Decision  should  have  followed  the 
notice  but  did  not.  The  text  of 
"Director's  Decision  Pursuant  to  10  CFR 
2.206"  (DD-99-04)  follows  this  notice. 

Dated  at  Rockville,  Maryland  this  25th  day 
of  March  1999. 


For  the  Nuclear  Regulatory  Commissioti. 
Elinor  G.  Adensam, 

Director,  Project  Directorate  1-2,  Division  of 
Licensing  Project  Management  Office  of 
Nuclear  Reactor  Regulation. 

Office  of  Nuclear  Reactor  Regulation,  Samuel 
J.  Collins,  Director 

In  the  Matter  of  Vermont  Yankee  Nuclear 
Power  Corporation  (Vermont  Yankee 
Nuclear  Power  Station) 

Docket  No.  50-271 

License  No.  DPR-28 

(10  CFR  2.206) 

Director's  Decision  Pursuant  to  10  CFR  2.206 

L  Introduction 

By  a  Petition  submitted  pursuant  to 
10  CFR  2.206  on  April  9, 1998,  Michael 
J.  Daley,  on  behalf  of  the  New  England 
Coahtion  on  Nuclear  Pollution,  Inc., 
(Petitioner),  requested  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
take  immediate  action  with  regard  to  the 
Vermont  Yankee  Nuclear  Power  Station 
(VYNPS)  operated  by  the  Vermont 
Yankee  Nuclear  Power  Corporation 
(licensee  or  Vermont  Yankee). 

The  Petitioner  requested  that  the  NRC 
issue  an  order  requiring  that  the 
hcensee's  administrative  limits,  which 
were  in  effect  at  the  time  and  precluded 
VYNPS  from  operating  with  a  torus 
water  temperature  above  80  °F  or  with 
a  service  water  injection  temperature 
greater  than  50  °F,  shall  remain  in  force 
until  certain  conditions  are  met.  The 
conditions  listed  include  a  complete 
reconstitution  of  the  Ucensing  basis  for 
the  maximimi  torus  water  temperatiue, 
submittal  to  the  NRC  of  a  technical 
specifications  (TSs)  amendment  request 
establishing  the  correct  maximum  torus 
water  temperature,  and  completion  of 
NRC's  review  of  the  amendment 
request. 

On  May  13, 1998,  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation 
informed  the  Petitioner  that  he  was 
denjdng  the  request  for  immediate 
action  at  VNYPS,  that  the  Petition  was 
being  evaluated  imder  10  CFR  2.206  of 
the  Commission's  regulations,  and  that 
action  would  be  taken  in  a  reasonable 
time. 

The  NRC  staffs  review  of  the  Petition 
is  now  complete.  For  the  reasons  set 
forth  below,  the  Petitioner's  remaining 
requests  have  been  approximately 
addressed.  The  conditions  associated 
with  the  Petitioner's  request  have  been 
completed,  including  establishment  of 
the  correct  licensing  basis  for  the 
maximum  torus  temperature,  submittal 
of  a  TS  amendment  request  establishing 
the  correct  maximum  torus  water 
temperature  limit,  and  completion  of 
the  NRC's  review  of  the  amendment 
request. 
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n.  Background 

In  support  of  these  requests,  the 
Petitioner  raised  concerns  about  the 
licensee  being  unable  to  demonstrate  an 
ability  to  either  justify  the  operational 
limits  for  the  maximum  torus  water 
temperature  or  to  maintain  operations 
within  existing  administrative  limits 
(torus  water  temperature  is  critical  to 
the  proper  functioning  of  the 
containment).  The  Petitioner  asserted 
that  since  1994,  events  have  caused  the 
licensee  to  question  VYNPS's  maximimi 
torus  water  temperature  limits  four 
times,  leading  to  the  self-imposed 
administrative  limits  previously  noted. 
The  Petitioner  stated  that  the  NRC  must 
move  from  a  "wait  and  see"  postujre  to 
active  intervention,  with  immediate 
imposition  of  the  order  recommended 
by  the  Petitioner  as  a  first  step. 

The  staff  notes  that  the  limits 
proposed  by  the  Petitioner  were  in  effect 
at  VYNPS  on  an  interim  basis  while  the 
licensee  determined  the  correct 
maximum  torus  water  temperature 
limits  since  it  was  determined  that  the 
TS  limit  of  100  °F  was  incorrect.  The 
licensee  subsequently  completed  the 
analysis  and  determined  that  the  correct 
limit  for  the  maximum  torus  water 
temperatiue  is  90  °F.  This 
administrative  limit  was  then 
established  at  90  °F  and  a  TS 
amendment  request  was  submitted  to 
establish  this  as  the  maximmn  torus 
water  temperature. 

m.  Discussien 

As  indicated  in  the  May  13  letter. 
Petitioner's  request  for  immediate  action 
was  denied.  Although  the  NRC 
identified  concerns  regarding  the 
licensee's  handling  of  the  torus  water 
temperature  issue  in  the  past,  as 
evidenced  by  the  NRC's  enforcement 
action  (Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty  of 
$55,000  dated  April  14, 1998),  there  was 
insufficient  basis  for  concluding  that  the 
limits  proposed  by  the  Petitioner  must 
be  imposed  on  the  licensee  while  the 
NRC  reviewed  the  associated  TS 
amendment  request.  The  NRC  took 
several  actions  in  this  area,  including 
performing  a  design  inspection  and 
conducting  several  meetings  with  the 
licensee  on  this  issue.  The  NRC 
concluded  that  the  licensee's  actions  to 
resolve  this  issue  were  acceptable. 

In  May  and  June  1 997 ,  the  NRC 
performed  a  design  inspection  to 
evaluate  the  capability  of  selected 
systems  to  perform  their  intended  safety 
function  as  described  in  design-basis 
documentation.  Also,  the  NRC  assessed 
the  licensee's  adherence  to  its  design 
and  licensing  basis  for  selected  systems. 


and  the  consistency  of  the  as-built 
configiu^ation  and  system  operations 
with  the  final  safety  analysis  report.  The 
team  concluded  that  although  some 
concerns  were  identified,  the  systems 
evaluated  were  capable  of  performing 
their  intended  functions  and  the  design 
engineers  had  excellent  knowledge  and 
capabilities.  The  report  findings  were 
docimiented  in  NRC  Inspection  Report 
Niunber  50-271/97-201,  which  was 
provided  with  our  May  13  letter  to  the 
Petitioner. 

One  of  the  concerns  identified  during 
the  inspection  was  associated  with  the 
licensee's  previous  handling  of  the  torus 
water  temperature  issue  and  resulted  in 
enforcement  action  being  taken  on  April 
14, 1998,  because  of  a  failure  to  (1) 
properly  translate  the  design  basis  of  the 
plant  into  specifications,  procedures, 
and  instructions  and  (2)  promptly 
correct  design  deficiencies  once  they 
were  identified.  However,  credit  was 
warranted  for  corrective  actions  because 
NRC  considered  the  licensee's  actions, 
once  the  violations  were  identified,  to 
be  prompt  and  comprehensive. 

At  the  NRC's  request,  several  public 
meetings  were  conducted  to  discuss 
issues,  including  the  licensee's  analysis 
to  determine  the  appropriate  torus  water 
temperatiu^  limit.  As  a  result  of 
discussions  with  the  licensee  during 
public  meetings  on  March  5,  March  24, 
and  April  7, 1998,  the  NRC  concluded 
that  the  licensee  was  taking  the 
appropriate  actions  to  resolve  this  issue 
and  to  ensure  that  the  appropriate 
maximum  torus  water  temperatiue  was 
specified  in  the  TS  and  administratively 
controlled  while  the  TS  amendment  was 
being  reviewed  by  the  NRC.  Diuing  the 
April  7  meeting,  the  licensee  committed 
to  submit  the  TS  amendment  request  to 
limit  the  torus  water  temperature  to  90 
°F,  which  is  an  input  value  to  the 
containment  analysis  calcidations, 
before  restart.  The  calculations 
supporting  the  amendment  request  were 
subjected  to  the  licensee's  formal 
quality  process  for  assuring  accuracy 
and  completeness  and  provided 
additional  assiu-ance  that  the  90  °F  limit 
is  correct.  The  more  restrictive 
administrative  limits  (80  °F  torus  water 
temperature  and  50  °F  service  water 
injection  water  temperature)  were  put  in 
place  by  the  licensee,  while  the  detailed 
analysis  was  performed  to  verify  that  90 
°F  was  the  correct  limit. 

The  licensee  proposed  a  TS 
amendment  to  establish  a  maximum 
torus  water  temperature  limit  of  90  °F 
by  letter  dated  May  8, 1998,  as 
supplemented  on  July  10  and  October  2, 
1998.  The  NRC  reviewed  the  licensee's 
analysis  and  concluded,  for  the  reasons 
specified  in  the  safety  evaluation,  that 


the  appropriate  maximum  torus  water 
temperature  is  90  "F.  Therefore, 
imposition  of  the  more  restrictive 
administrative  limits  specified  in  the 
Petition  are  not  necessary. 

IV.  Conclusion 

The  NRC  staff  has  evaluated  the 
information  provided  by  the  Petitioner 
as  its  basis  for  the  actions  requested.  As 
indicated  in  the  May  13  letter  to  the 
Petitioner,  the  NRC  has  concluded  that 
issuing  an  immediate  order,  as 
requested,  was  unnecessary  since  the 
licensee  took  appropriate  actions  to 
determine  the  proper  limit  on  torus 
water  temperature,  sought  a  TS 
amendment  to  impose  the  correct  torus 
water  temperature,  and  administratively 
implemented  the  limit  while  the  NRC 
reviewed  the  analysis  in  support  of  the 
TS  amendment.  Although  the  NRC 
denied  Petitioner's  request  to  take 
immediate  action  to  issue  an  order 
imposing  certain  limits  on  VYNPS,  the 
conditions  associated  with  the  request 
have  been  completed,  including 
establishment  of  the  correct  licensing 
basis  for  the  maximum  torus 
temperat\u«,  submittal  of  a  TS 
amendment  request  establishing  the 
correct  maximimi  torus  water 
temperature  limit,  and  completion  of 
the  NRC's  review  of  the  amendment 
request. 

Since  the  conditions  listed  in  the 
Petition  have  been  met  and  the  NRC  had 
previously  addressed  Petitioner's 
immediate  request  for  imposition  of  an 
order,  all  actions  associated  with  the 
request  are  complete.  For  the  reasons 
contained  in  the  safety  evaluation,  we 
have  concluded  that  the  appropriate 
limit  for  maximimi  torus  water 
temperature  is  90°F,  making  the  limits 
requested  in  the  Petition  unnecessary. 
Accordingly,  the  staff  has  addressed  the 
issues  raised  by  the  Petitioner  and  has 
completed  its  actions  relating  to  the 
Petition. 

As  provided  in  10  CFR  2.206(c),  a 
copy  of  this  Decision  will  be  filed  with 
the  Secretary  of  the  Commission  for  the 
Commission's  review.  This  Decision 
wUl  constitute  the  final  action  of  the 
Commission  25  days  after  issuance 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  Decision 
within  that  time. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  February  1999. 

For  the  Nuclear  Regulatory  Ck)mniission. 
Samuel  J.  CoUins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  99-8029  Filed  3-31-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

State  of  Ohio:  NRC  Staff  Asaessment 
of  a  Propoaed  Agreement  Between  ttie 
Nuclear  Regulatory  Commlaaion  and 
the  State  of  Ohio 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  a  proposed  Agreement 

with  the  State  of  Ohio. 

SUMMARY:  By  letter  dated  June  22, 1998, 
former  Governor  George  V.  Voinovich  of 
Ohio  requested  that  the  U.  S.  Nuclear 
Regulatory  Commission  (NRC)  enter 
into  an  Agreement  widi  the  State  as 
authorized  by  Section  274  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (Act). 
Under  the  proposed  Agreement,  the 
Commission  would  give  up,  and  Ohio 
would  take  over,  portions  of  the 
Commission's  regulatory  authority 
exercised  within  the  State.  As  required 
by  the  Act,  NRC  is  publishing  the 
proposed  Agreement  for  pubUc 
conunent.  NRC  is  also  publishing  the 
summary  of  an  assessment  by  the  NRC 
staff  of  the  Ohio  regulatory  program. 
Conunents  are  requested  on  the 
proposed  Agreement,  especially  its 
effect  on  public  health  and  safety. 
Comments  are  also  requested  on  the 
NRC  staff  assessment,  the  adequacy  of 
the  Ohio  program  staff,  and  the  State's 
commitments  concerning  the  program 
staff,  as  discussed  in  this  notice. 

The  proposed  Agreement  would 
release  (exempt)  persons  who  possess  or 
use  certain  radioactive  materiids  in  Ohio 
from  portions  of  the  Commission's 
regulatory  authority.  The  Act  requires 
that  NRC  publish  those  exemptions. 
Notice  is  hereby  given  that  the  pertinent 
exemptions  have  been  previously 
published  in  the  Federal  Register  and 
are  codified  in  the  Commission's 
regulations  as  10  CFR  part  150. 
DATES:  The  comment  period  expires 
April  12, 1999.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
cannot  assure  consideration  of 
comments  received  after  the  expiration 
date. 

ADDRESSES:  Written  comments  may  be 
submitted  to  Mr.  David  L.  Mey^,  Chief, 
R\iles  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Washington,  DC  20555- 
0001.  Copies  of  comments  received  by 
NRC  may  be  examined  at  the  NRC 
Public  Document  Room,  2120  L  Street, 
NW.  (Lower  Level),  Washington,  DC. 
Copies  of  the  proposed  Agreement, 
copies  of  the  request  for  an  Agreement 
by  the  Govmior  of  Ohio  including  all 
information  and  documentation 


submitted  in  suppcnt  of  the  request,  and 
copies  of  the  full  text  of  the  NRC  staff 
assessment  are  also  available  for  public 
inspection  in  the  NRC's  Public 
Document  Room. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Richard  L.  Blanton,  Office  of  State 
Programs,  U.S.  Nuclear  Regidatory 
Commission,  Washington,  E)C  20555- 
0001.  Telephone  (301)  415-2322  or  e- 
mail  rlb@iirc.gov. 

SUPPl£MENTARY  INFORMATION:  Since 
Section  274  of  the  Act  was  added  in 
1959,  the  Commission  has  entered  into 
Agreements  with  30  States.  The 
Agreement  States  currently  regulate 
approximately  16,000  agreement 
material  licenses,  while  NRC  regulates 
approximately  5800  licenses.  Under  the 
proposed  Agreement,  approximately 
550  NRC  licenses  will  transfer  to  Ohio. 
NRC  periodically  reviews  the 
performance  of  the  Agreement  States  to 
assure  compliance  with  the  provisions 
of  Section  274. 

Section  274e  requires  that  the  terms  of 
the  proposed  Agreement  be  published 
in  the  Federal  Registra*  for  public 
comment  once  eacli  week  for  four 
consecutive  weeks.  This  notice  is  being 
published  in  fulfillment  of  the 
requirement. 

L  Background 

(a)  Section  274d  of  the  Act  provides 
the  mechanism  for  a  State  to  assume 
regulatory  authority,  from  the  NRC,  over 
certain  radioactive  materials '  and 
activities  that  involve  use  of  the 
materials.  In  a  letter  dated  Jime  22, 
1998,  Governor  Voinovich  certified  that 
the  State  of  Ohio  has  a  program  for  the 
control  of  radiation  hazards  that  is 
adequate  to  protect  public  health  and 
safety  within  Ohio  for  the  materials  and 
activities  specified  in  the  proposed 
Agreement,  and  that  the  State  desires  to 
assume  regulatory  responsibility  for 
these  materials  and  activities.  Included 
with  the  letter  was  the  text  of  the 
proposed  Agreement,  which  is  shown  in 
Appendix  A  to  this  notice. 

llie  radioactive  materials  and 
activities  (which  together  are  usually 
referred  to  as  the  "categories  of 
materials")  which  the  State  of  Ohio 
requests  authority  over  are:  (1)  the 
possession  and  use  of  byproduct 
materials  as  defined  in  Section  lle.(l) 
of  the  Act;  (2)  the  generation. 


■  The  radioactive  materials,  sometimes  refetred  to 
as  "agreement  materials,"  are:  (a)  byproduct 
materials  as  defined  in  Section  lle.(l)  of  the  Act; 
(b)  byproduct  materials  as  defined  in  Section 
lle.(2)  of  the  Act;  (c)  source  materials  as  defined 
in  Section  11  z.  of  the  Act;  and  (d)  special  nuclear 
materials  as  defined  in  Section  llaa.  of  the  Act, 
restricted  to  quantities  not  sufficient  to  form  a 
critical  mass. 


possession,  use,  and  disposal  of 
byproduct  materials  as  defined  in 
Section  lle.(2)  of  the  Act;  (3)  the 
possession  and  use  of  source  materials; 
(4)  the  possession  and  use  of  special 
nuclear  biaterials  in  quantities  not 
sufficient  to  form  a  critical  mass;  (5)  the 
regulation  of  the  land  disposal,  of 
byproduct  materials  as  defined  in 
Section  lle.(l)  of  the  Act,  source,  or 
special  nuclear  waste  materials  received 
from  other  persons;  and  (6)  the 
evaluation  of  radiation  safety 
information  on  sealed  so\uy»s  or 
devices  containing  byproduct  materials 
as  defined  in  Section  lle.(l)  of  the  Act, 
source,  or  special  nuclear  materials  and 
the  registration  of  the  sealed  sources  or 
devices  for  distribution,  as  provided  for 
in  regulations  or  orders  of  the 
Commission. 

(b)  The  proposed  Agreement  contains 
articles  that: 

— Specify  the  materials  and  activities 
over  which  authority  is  transferred; 

— Specify  the  activities  over  which  the 
Commission  will  retain  regulatory 
authority; 

— Continue  the  authority  of  the 
Commission  to  safeguard  nuclear 
materials  and  restricted  data; 

—Commit  the  State  of  Ohio  and  NRC  to 
exchange  information  as  necessary  to 
maintain  coordinated  and  compatible 
programs; 

— ^Provide  fbr  the  reciprocal  recognition 
of  licenses; 

— Provide  for  the  suspension  or 
termination  of  the  Agreement; 

— ^Provide  for  the  transfer  of  any 
financial  surety  funds  collected  by 
Ohio  for  reclamation  or  long-term 
surveillance  of  sites  for  the  disposal  of 
byproduct  materials  (as  defined  in 
Section  lle.(2)  of  the  Act)  to  the 
United  States  if  custody  of  the 
material  and  the  disposal  site  are 
transferred;  and 

— Specify  the  effective  date  of  the 
proposed  Agreement  The 
Commission  reserves  the  option  to 
modify  the  terms  of  the  proposed 
Agreement  in  response  to  comments, 
to  correct  errors,  and  to  make  editorial 
changes.  The  final  text  of  the 
Agreement,  with  the  effective  date, 
will  be  published  after  the  Agreement 
is  approved  by  the  Commission,  and 
signed  by  the  Chairman  of  the 
Commissicm  and  the  Governor  of 
Ohio. 

(c)  Ohio  currently  regulates  the  users 
of  naturally-occtuxing  and  accelerator- 
produced  radioactive  materials.  The 
regulatory  program  is  authorized  by  law 
in  Section  3748  of  the  Ohio  Revised 
Cede.  Subsection  3748.03  provides  the 
authority  for  the  Governor  to  enter  into 
an  Agreement  with  the  Commission. 
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Ohio  law  contains  provisions  for  the 
orderly  transfer  of  regulatory  authority 
over  affected  licensees  from  NRC  to  the 
State.  After  the  effective  date  of  the 
Agreement,  licenses  issued  by  NRC 
would  continue  in  effect  as  Ohio 
licenses  imtil  the  licenses  expire  or  are 
replaced  by  State  issued  licenses.  NRC 
licenses  transferred  to  Ohio  which 
contain  requirements  for 
decommissioning  and  express  an  intent 
to  terminate  the  license  when 
decommissioning  has  been  completed 
in  accordance  with  a  Commission 
approved  decommissioning  plan  will 
continue  as  Ohio  hcenses  and  will  be 
terminated  by  Ohio  when  the 
Commission  approved 
decommissioning  plan  has  been 
completed. 

(dj  As  described  below,  the  proposed 
Agreement  will  be  signed  only  after  the 
fulfillment  of  commitments  by  Ohio  to 
hire,  train,  and  qualify  a  sufficient 
number  of  professional/technical  staff. 
Contingent  on  the  fulfilment  of  these 
commitments,  the  NRC  staff  assessment 
finds  that  the  Ohio  program  is  adequate 
to  protect  pubUc  health  and  safety,  and 
is  compatible  with  the  NRC  program  for 
the  regulation  of  agreement  materials. 

n.  Sammary  of  the  NRC  Staff 
Assessment  of  the  Ohio  Program  for  the 
Control  of  Agreement  Materials 

NRC  staff  has  examined  the  Ohio 
request  for  an  Agreement  with  respect  to 
the  abiUty  of  the  radiation  control 
program  to  regulate  agreement 
materials.  The  examination  was  based 
on  the  Commission's  policy  statement 
"Criteria  for  Guidance  of  States  and 
NRC  in  Discontinuance  of  NEC 
Regulatory  Authority  and  Assumption 
Thereof  by  States  Through  Agreement" 
(referred  to  herein  as  the  "NRC  criteria") 
(46  FR  7540;  January  23, 1981,  as 
amended). 

(a)  Organization  and  Personnel.  The 
agreement  materials  program  will  be 
located  within  the  existing  Bureau  of 
Radiation  Protection  (Bureau)  of  the 
Ohio  Department  of  Health.  The 
program  will  be  responsible  for  all 
regulatory  activities  related  to  the 
proposed  Agreement. 

Tne  educational  requirements  for  the 
Bureau  staff  members  are  specified  in 
the  Ohio  State  personnel  position 
descriptions,  and  meet  the  NRC  criteria 
with  respect  to  formal  education  or 
combined  education  and  experience 
requirements.  All  current  staff  members 
hold  at  least  bachelor's  degrees  in 
physical  or  life  sciences,  or  have  a 
combination  of  education  and 
experience  at  least  equivalent  to  a 
bachelor's  degree.  Several  staff  members 
hold  advanced  degrees,  and  all  staff 


members  have  had  additional  training 
plus  working  experience  in  radiation 
protection.  Supervisory  level  staff  have 
more  than  ten  years  working  experience 
each  in  radiation  protection. 

The  Bureau  currently  has  staff 
vacancies,  which  it  is  actively  recruiting 
to  fill.  In  response  to  NRC  comments, 
the  Biueau  performed,  and  NRC  staff 
reviewed,  an  analysis  of  the  expected 
Bureau  workload  under  the  proposed 
Agreement.  Based  on  the  analysis,  Ohio 
has  made  three  commitments.  First,  the 
Bureau  will  employ  a  staff  of  at  least  21 
full-time  professional/technical 
employees  for  the  agreement  materials 
program.  Second,  the  distribution  of  the 
qualifications  of  the  individual  staff 
members  will  be  balanced  to  the 
distribution  of  categories  of  licensees 
transferred  from  NRC.  For  example, 
there  will  be  enough  inspectors  trained 
and  qualified  to  inspect  industrial 
radiography  operations  that  the  program 
will  be  able  to  inspect  all  of  the 
industrial  radiography  licensees 
transferred  from  NRC  without 
developing  a  backlog  of  overdue 
inspections.  Third,  each  individual  on 
the  staff  will  be  quahfied  in  accordance 
with  the  Bureau's  training  and 
quaUfication  procedure  (including  use 
of  interim  qualification)  to  function  in 
the  areas  of  responsibility  to  which  the 
individual  is  assigned.  In  the  case  of 
individuals  assigned  to  review  radiation 
safety  information  on  sealed  sources  or 
devices  containing  byproduct  materials 
as  defined  in  Section  lle.(l)  of  the  Act, 
source,  or  special  nuclear  materials,  this 
commitment  includes  assuring  that  the 
individuals  will  be  able  to: 
— Understand  and  interpret,  if 

necessary,  appropriate  prototype  tests 

that  ensure  the  integrity  of  the 

products  under  normal,  and  likely 

accidental,  conditions  of  use, 
— Understand  and  interpret  test  results, 
— Read  and  understand  blueprints  and 

drawings, 
— Understand  how  the  device  works 

and  how  safety  features  operate, 
— Understand  and  apply  appropriate 

regulations, 
— ^Understand  the  conditions  of  use, 
— Understand  external  dose  rates, 

source  activities,  and  nuclide 

chemical  form,  and 
— Understand  and  utilize  basic 

knowledge  of  engineering  materials 

and  their  properties. 

(b)  Legislation  and  Regulations.  The 
Ohio  Department  of  He^th  is 
designated  by  law  in  Chapter  3748  of 
the  Ohio  Revised  Code  to  be  the 
radiation  control  agency.  The  law 
provides  the  Department  the  authority 
to  issue  licenses,  issue  orders,  conduct 


inspections,  and  to  enforce  compliance 
with  regulations,  license  conditions, 
and  orders.  Licensees  are  required  to 
provide  access  to  inspectors.  The  Public 
Health  Coimcil  is  authorized  to 
promulgate  regulations. 

The  law  requires  the  Public  Health 
Council  to  adopt  rules  that  are 
compatible  with  the  equivalent  NRC 
regulations  and  that  are  equally 
stringent  to,  or  to  the  extent  practicable 
more  stringent  than,  the  equivalent  NRC 
regulations.  The  Council  has  adopted, 
by  reference,  the  NRC  regulations  in 
Title  10  of  the  Code  of  Federal 
Regulations  that  were  in  effect  on 
October  19, 1998.  The  adoption  by 
reference  is  contained  in  Chapter  3701- 
39-021  of  the  Ohio  Administrative  Code 
(OAC).  The  Board  of  Health  has 
extended  the  effect  of  the  rules,  where 
appropriate,  to  apply  to  naturally 
occurring  radioactive  materials  and  to 
radioactive  materials  produced  in 
particle  accelerators,  in  addition  to 
agreement  materials. 

Ohio  rule  3701-39-021(A)  specifies 
that  references  to  the  NRC  shall  be 
construed  as  references  to  the  Director 
of  the  Department  of  Health.  It  is  noted, 
however,  that  Ohio  has  adopted  most  of 
the  NRC  regulations  as  entire  Parts, 
including  sections  that  address 
regulatory  matters  reserved  to  the 
Commission.  Ohio  has  adopted  a 
provision  in  Rule  3701-39-021(A) 
excepting  such  sections  from  being 
construed  as  enforced  by  the  Director  of 
the  Department  of  Health.  The  OAC  also 
contains  a  provision  to  avoid 
interference  with  licensees  when  they 
are  complying  with  regulatory 
requirements  which  the  Act  specifies 
NRC  must  enforce  and  when  ihey  are 
complying  with  NRC  regulatory 
requirements  from  which  the  State 
licensees  have  not  been  exempted  by 
the  proposed  Agreement.  The  NRC  staff 
concludes  that  Ohio  will  not  attempt  to 
enforce  the  regulatory  matters  reserved 
to  the  Commission.  In  accordance  with 
NRC  Management  Directive  5.9, 
"Adequacy  and  Compatibility  of 
Agreement  State  Programs,"  this 
approach  is  considered  compatible. 

The  NRC  staff  review  verified  that  the 
Ohio  rules  contain  aU  of  the  provisions 
that  are  necessary  in  order  to  be 
compatible  with  the  regiilations  of  the 
NRC  on  the  effective  date  of  the 
Agreement  between  the  State  and  the 
Commission.  The  adoption  of  the  NRC 
regulations  by  reference  assures  that  the 
standards  will  be  uniform. 

The  Ohio  regulations  are  different 
bom  the  NRC  regulations  with  respect 
to  the  decommissioning  of  a  Hcensed 
&cility  and  the  termination  of  the 
license.  Current  NRC  regulations  permit 
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a  license  to  be  terminated  when  the 
facility  has  been  decommissioned,  i.e., 
cleaned  of  radioactive  contamination, 
such  that  the  residual  radiation  will  not 
cause  a  total  effective  dose  equivalent 
greater  than  25  millirem  per  year  to  an 
average  member  of  the  group  of 
individuals  reasonably  expected  to 
receive  the  greatest  exposure.  Normally, 
the  NRC  regulations  require  that  the  25 
millirem  dose  constraint  be  met  without 
imposing  any  restrictions  regarding  the 
future  use  of  the  land  or  buildings  of  the 
facility  ("unrestricted  release").  Under 
certain  circumstances,  NRC  regulations 
in  10  CFR  part  20.  Subpart  E,  allow  a 
license  to  be  terminated  if  the  25 
millirem  dose  constraint  is  met  with 
restrictions  on  the  future  use 
("restricted  release").  Ohio  law  does  not 
allow  a  license  to  be  terminated  under 
restricted  release.  Ohio  will  instead 
issue  special  "decommissioning- 
possession  only"  licenses  as  an 
alternative  to  license  termination  \mder 
restricted  release.  The  Commission  has 
concluded  that  Ohio's  approach, 
although  different,  is  compatible. 

(c)  Storage  and  Disposal.  Ohio  has 
also  adopted,  by  reference,  the  NRC 
requirements  for  the  storage  of 
radioactive  material,  and  for  the 
disposal  of  radioactive  material  as 
waste.  The  waste  disposal  requirements 
cover  both  the  disposal  of  waste 
generated  by  the  licensee  and  the 
disposal  of  waste  generated  by  and 
received  from  other  persons. 

(d)  Transportation  of  Radioactive 
Material.  Ohio  has  adopted  the  NRC 
regulations  in  10  CFR  part  71  by 
reference.  Part  71  contains  the 
requirements  licensees  must  follow 
when  preparing  packages  containing 
radioactive  material  for  transport.  Part 
71  also  contains  requirements  related  to 
the  licensing  of  packaging  for  use  in 
transporting  radioactive  materials.  Ohio 
will  not  attempt  to  enforce  portions  of 
the  regulations  related  to  activities,  such 
as  approving  packaging  designs,  which 
are  reserved  to  NRC. 

(e)  Recordkeeping  and  Incident 
Reporting.  Ohio  has  adopted,  by 
reference,  the  sections  of  the  NRC 
regulations  which  specify  requirements 
for  licensees  to  keep  records,  and  to 
report  incidents  or  accidents  involving 
materials. 

(f)  Evaluation  of  License  Applications. 
Ohio  has  adopted,  by  reference,  the  NRC 
regulations  that  specify  the 
requirements  which  a  person  must  meet 
in  order  to  get  a  license  to  possess  or  use 
radioactive  materials.  Ohio  has  also 
developed  a  licensing  procedures 
manual,  along  with  the  accompanying 
regulatory  guides,  which  are  adapted 
£rom  similar  NRC  docimients  and 


contain  guidance  for  the  program  staff 
when  evaluating  license  applications. 

(g)  Inspections  and  Enforcement.  The 
Ohio  radiation  control  program  has 
adopted  a  schedule  providing  for  the 
inspection  of  licensees  as  frequently  as, 
or  more  firequently  than,  the  inspection 
schedule  used  by  NRC.  The  program  has 
adopted  procedures  for  the  conduct  of 
inspections,  the  reporting  of  inspection 
findings,  and  the  report  of  inspection 
results  to  the  licensees.  The  program  has 
also  adopted,  by  rule  in  the  OAC, 
procedures  for  the  enforcement  of 
regulatory  requirements. 

Th)  Regulatory  Administration.  The 
Ohio  Department  of  Health  is  boimd  by 
requirements  specified  in  State  law  for 
rulemaking,  issuing  licenses,  and  taking 
enforcement  actions.  The  program  has 
also  adopted  administrative  procedures 
to  assure  fair  and  impartial  treatment  of 
license  applicants.  Ohio  law  prescribes 
standards  of  ethical  conduct  for  State 
employees. 

(i)  Cooperation  with  Other  Agencies. 
Ohio  law  deems  the  holder  of  an  NRC 
license  on  the  effective  date  of  the 
proposed  Agreement  to  possess  a  like 
license  issued  by  Ohio.  The  law 
provides  that  these  former  NRC  licenses 
will  expire  either  90  days  after  receipt 
from  the  radiation  control  program  of  a 
notice  of  expiration  of  such  license  or 
on  the  date  of  expiration  specified  in  the 
NRC  license,  whichever  is  later.  In  the 
case  of  NRC  licenses  that  are  terminated 
under  restricted  conditions  pursuant  to 
10  CFR  20.1403  prior  to  the  effective 
date  of  the  proposed  Agreement,  Ohio 
deems  the  termination  to  be  final 
despite  any  other  provisions  of  State 
law  or  rule.  For  NRC  licenses  that,  on 
the  effective  date  of  the  proposed 
Agreement,  contain  a  license  condition 
indicating  intent  to  terminate  the 
license  upon  completion  of  a 
Commission  approved 
decommissioning  plan,  the  transferred 
license  will  be  terminated  by  Ohio  in 
accordance  with  the  plan  so  long  as  the 
licensee  conforms  to  the  approved  plan. 

Ohio  also  provides  for  "timely 
renewal."  This  provision  affords  the 
continuance  of  licenses  for  which  an 
application  for  renewal  has  been  filed 
more  than  30  days  prior  to  the  date  of 
expiration  of  the  license.  NRC  licenses 
transferred  while  in  timely  renewal  are 
included  under  the  continuation 
provision.  The  OAC  provides 
exemptions  fiom  the  State's 
reqiurements  for  licensing  of  sources  of 
radiation  for  NRC  and  U.S.  Department 
of  Energy  contractors  or  subcontractors. 

The  proposed  Agreement  commits 
Ohio  to  use  its  best  efforts  to  cooperate 
with  the  NRC  and  the  other  Agreement 
States  in  the  formidation  of  standards 


and  regulatory  programs  for  the 
protection  against  hazards  of  radiation 
and  to  assure  that  Ohio's  program  will 
continue  to  be  compatible  with  the 
Conunission's  program  for  the 
regulation  of  agreement  materials.  The 
proposed  Agreement  stipulates  the 
desirability  of  reciprocal  recognition  of 
licenses,  and  commits  the  Commission 
and  Ohio  to  use  their  best  efforts  to 
accord  such  reciprocity. 

m.  Sta£f  Conclusion 

Subsection  274d  of  the  Act  provides 
that  the  Commission  shall  enter  into  an 
agreement  under  subsection  274b  with 
any  State  if: 

(a)  The  Governor  of  the  State  certifies 
that  the  State  has  a  program  for  the 
control  of  radiation  hazards  adequate  to 
protect  public  health  and  safety  with 
respect  to  the  agreement  materials 
within  the  State,  and  that  the  State 
desires  to  assume  regulatory 
responsibility  for  the  agreement 
materials;  and 

(b)  The  Commission  finds  that  the 
State  program  is  in  accordance  with  the 
requirements  of  Subsection  274o,  and  in 
all  other  respects  compatible  with  the 
Commission's  program  for  the 
regulation  of  materials,  and  that  the 
State  program  is  adequate  to  protect 
public  health  and  safety  with  respect  to 
the  materials  covered  by  the  proposed 
Agreement. 

On  the  basis  of  its  assessment,  the 
NRC  staff  concludes  that  the  State  of 
Ohio  meets  the  requirements  of  the  Act. 
conditioned  on  completion  of  the 
conmiitments  made  in  regard  to  the 
program  staff.  The  State's  program,  as 
defmed  by  its  statutes,  regulations, 
personnel,  licensing,  inspection,  and 
administrative  procedures,  is 
compatible  with  the  program  of  the 
Commission  and  adequate  to  protect 
public  health  and  safety  with  respect  to 
the  materials  covered  by  the  proposed 
Agreement. 

NRC  will  continue  the  formal 
processing  of  the  proposed  Agreement, 
however,  the  signing  of  the  Agreement 
will  be  contingent  upon  the  Bureau's 
completion  of  the  staffing  commitments. 

IV.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regidatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Managemient  and  Budget 
(OMB). 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  March,  1999. 
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For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 

Secretary  of  the  Commission. 

An  Agreement  Between  The  United 
States  Nuclear  Regulatory  Conunission 
and  the  State  of  Ohio  for  the 
Discontinuance  of  Certain  Commission 
Regulatory  Authority  and 
Responsibility  Within  the  State 
Pursuant  To  Section  274  of  the  Atomic 
Energy  Act  of  1954,  as  Amended 

Whereas,  The  United  States  Nuclear 
Regulatory  Commission  (hereinafter 
referred  to  as  the  Commission)  is 
authorized  imder  Section  274  of  the 
Atomic  Energy  Act  of  1954,  as  cimended 
(hereinafter  referred  to  as  the  Act),  to 
enter  into  agreements  with  the  Governor 
of  any  State  providing  for 
discontinuance  of  the  regulatory 
authority  of  the  Commission  within  the 
State  under  Chapters  6,  7,  and  8,  and 
Section  161  of  the  Act  with  respect  to 
byproduct  materials  as  defined  in 
Sections  lle.(l)  and  (2)  of  the  Act, 
source  materials,  and  special  nuclear 
materials  in  quantities  not  sufficient  to 
form  a  critical  mass;  and 

Whereas,  The  Governor  of  the  State  of 
Ohio  is  authorized  imder  Chapter  3748. 
of  the  Ohio  Revised  Code  to  enter  into 
this  Agreement  with  the  Commission; 
and 

Whereas,  The  Governor  of  the  State  of 
Ohio  certified  on  June  22, 1998,  that  the 
State  of  Ohio  (hereinafter  referred  to  as 
the  State)  has  a  program  for  the  control 
of  radiation  hazards  adequate  to  protect 
the  health  and  safety  of  the  public  and 
to  protect  the  environment  with  respect 
to  the  materials  within  the  State  covered 
by  this  Agreement,  and  that  the  State 
desires  to  assimie  regulatory 
responsibility  for  such  materials;  and 

whereas,  The  Commission  found  on 
(date  to  be  determined)  that  the  program 
of  the  State  for  the  regidation  of  the 
materials  covered  by  this  Agreement  is 
compatible  with  the  Commission's 
program  for  the  regulation  of  such 
materials  and  is  adequate  to  protect 
public  health  and  safety;  and 

Whereas,  The  State  and  the 
Commission  recognize  the  desirability 
and  importance  of  cooperation  between 
the  Commission  and  the  State  in  the 
formulation  of  standards  for  protection 
against  hazards  of  radiation  and  in 
assuring  that  State  and  Commission 
programs  for  protection  against  hazards 
of  radiation  will  be  coordinated  and 
compatible;  and 

Whereas,  The  Commission  and  the 
State  recognize  the  desirability  of 
reciprocal  recognition  of  licenses,  and  of 
the  granting  of  limited  exemptions  from 
licensing  of  those  materials  subject  to 
this  Agreement;  and 


Whereas,  This  Agreement  is  entered 
into  pursuant  to  the  provisions  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 

Now,  Therefore,  It  is  hereby  agreed 
between  the  Commission  and  the 
Governor  of  the  State  of  Ohio,  acting  in 
behalf  of  the  State,  as  follows: 

Article  I 

Subject  to  the  exceptions  provided  in 
Articles  II,  IV,  and  V,  the  Commission 
shall  discontinue,  as  of  the  effective 
date  of  this  Agreement,  the  regidatory 
authority  of  the  Commission  in  the  State 
under  Chapters  6,  7,  and  8,  and  Section 
161  of  the  Act  with  respect  to  the 
following  materials: 

1.  Byproduct  materials  as  defined  in 
Section  lle.(l)  of  the  Act; 

2.  Byproduct  materials  as  defined  in 
Section  lle.(2)  of  the  Act; 

3.  Source  materials; 

4.  Special  nuclear  materials  in 
quantities  not  sufficient  to  form  a 
critical  mass; 

5.  The  regidation  of  the  land  disposal 
of  byproduct,  soiuce,  or  special  nuclear 
waste  materials  received  from  other 
persons;  and 

6.  The  evaluation  of  radiation  safety 
information  on  sealed  soiut:es  or 
devices  containing  byproduct,  source,  or 
special  nuclear  matericJs  and  the 
registration  of  the  sealed  sources  or 
devices  for  distribution,  as  provided  for 
in  regulations  or  orders  of  the 
Commission. 

Article  n 

A.  This  Agreement  does  not  provide 
for  discontinuance  of  any  authority  and 
the  Commission  shall  retain  authority 
and  responsibility  with  respect  to: 

1.  The  regulation  of  the  construction 
and  operation  of  any  production  or 
utilization  facility  or  any  uranium 
enrichment  facility; 

2.  The  regulation  of  the  export  from 
or  import  into  the  United  States  of 
byproduct,  source,  or  special  nuclear 
material,  or  of  any  production  or 
utilization  fecility; 

3.  The  regulation  of  the  disposal  into 
the  ocean  or  sea  of  byproduct,  source,  or 
special  nuclear  waste  materials  as 
defined  in  the  regulations  or  orders  of 
the  Commission; 

4.  The  regulation  of  the  disposal  of 
such  other  byproduct,  source,  or  special 
nuclear  material  as  the  Commission 
from  time  to  time  determines  by 
regidation  or  order  should,  because  of 
the  hazards  or  potential  hazards  thereof, 
not  be  so  disposed  without  a  license 
from  the  Commission. 

B.  Notwithstanding  this  Agreement, 
the  Commission  retains  the  following    . 
authorities  pertaining  to  byproduct 
material  as  defined  in  Section  lle.(2}  of 
the  Atomic  Energy  Act: 


1.  Prior  to  the  termination  of  a  State 
license  for  such  byproduct  material,  or 
for  any  activity  that  results  in  the 
production  of  such  material,  the 
Conunission  shall  have  made  a 
determination  that  all  applicable 
standards  and  requirements  pertaining 
to  such  material  have  been  met. 

2.  The  Commission  reserves  the 
authority  to  establish  minimum 
standards  governing  reclamation,  long- 
term  siurveillance  or  maintenance,  and 
ownership  of  such  byproduct  material 
and  of  land  used  as  a  disposal  site  for 
such  material. 

Such  reserved  authority  includes: 

a.  The  authority  to  estaolish  terms  and 
conditions  as  the  Commission 
determines  necessary  to  assure  that, 
prior  to  termination  of  any  license  for 
such  byproduct  material,  or  for  any 
activity  that  residts  in  the  production  of 
such  material,  the  licensee  shall  comply 
with  decontamination, 
decommissioning,  and  reclamation 
standards  prescribed  by  the 
Commission;  and  with  ownership 
requirements  for  such  materials  and  its 
disposal  site; 

b.  The  authority  to  require  that  prior 
to  termination  of  any  license  for  such 
bjrproduct  material  or  for  any  activity 
that  results  in  the  production  of  such 
material,  tide  to  such  byproduct 
material  and  its  disposal  site  be 
transferred  to  the  United  States  or  the 
State  at  the  option  of  the  State  (provided 
such  option  is  exercised  prior  to 
termination  of  the  license); 

c.  The  authority  to  permit  use  of  the 
surface  or  subsurface  estates,  or  both,  of 
the  land  transferred  to  the  United  States 
or  a  State  pursuant  to  paragraph  2.b.  in 
this  section  in  a  manner  consistent  with 
the  provisions  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978, 
provided  that  the  Commission 
determines  that  such  use  would  not 
endanger  public  health,  safety,  welfare, 
or  the  environment; 

d.  The  authority  to  require,  in  the  case 
of  a  license,  if  any,  for  any  activity  that 
produces  such  bjrproduct  material 
(which  license  was  in  effect  on 
November  8, 1981),  transfer  of  land  and 
material  pursuant  to  paragraph  2.b.  in 
this  section  taking  into  consideration 
the  status  of  such  material  and  land  and 
interests  therein,  and  the  ability  of  the 
licensee  to  transfer  title  and  custody 
thereof  to  the  United  States  or  the  State; 

e.  The  authority  to  require  the 
Secretary  of  the  Department  of  Energy, 
other  Federal  agency,  or  State, 
whichever  has  custody  of  such 
byproduct  material  and  its  disposal  site, 
to  imdertake  such  monitoring, 
maintenance,  and  emergency  measiues 
as  are  necessary  to  protect  public  health 
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and  safety,  and  other  actions  as  the 
Commission  deems  necessary;  and 

f.  The  authority  to  enter  into 
arrangements  as  may  be  appropriate  to 
assure  Federal  long-term  surveillance  or 
maintenance  of  such  byproduct  material 
and  its  disposal  site  on  land  held  in 
trust  by  the  United  States  for  any  Indian 
Tribe  or  land  owned  by  an  Indian  Tribe 
and  subject  to  a  restriction  against 
alienation  imposed  by  the  United  States. 

Article  m 

Notwithstanding  this  Agreement,  the 
Commission  may  from  time  to  time  by 
rule,  regulation,  or  order,  require  that 
the  manufacturer,  processor,  or 
producer  of  any  equipment,  device, 
commodity,  or  other  product  containing 
source,  byproduct,  or  special  nuclear 
material  shall  not  transfer  possession  or 
control  of  such  product  except  pursuant 
to  a  license  or  an  exemption  from 
licensing  issued  by  the  Commission. 

Article  IV 

This  Agreement  shall  not  affect  the 
authority  of  the  Commission  imder 
Subsection  161b  or  161i  of  the  Act  to 
issue  ndes,  regulations,  or  orders  to 
protect  the  common  defense  and 
security,  to  protect  restricted  data  or  to 
guard  against  the  loss  or  diversion  of 
special  nuclear  material. 

Article  V 

The  Commission  will  cooperate  with 
the  State  and  other  Agreement  States  in 
the  formulation  of  standards  and 
regiilatory  programs  of  the  State  and  the 
Commission  for  protection  against 
hazards  of  radiation  and  to  assure  that 
State  and  Commission  programs  for 
protection  against  hazards  of  radiation 
will  be  coordinated  and  compatible.  The 
State  agrees  to  cooperate  with  the 
Commission  and  other  Agreement  States 
in  the  formulation  of  standards  and 
regulatory  programs  of  the  State  and  the 
Commission  for  protection  against 
hazards  of  radiation  and  to  assure  that 
the  State's  program  will  continue  to  be 
compatible  widi  the  program  of  the 
Commission  for  the  regulation  of 
materials  covered  by  this  Agreement. 

The  State  and  the  Commission  agree 
to  keep  each  other  informed  of  proposed 
changes  in  their  respective  rules  and 
regulations,  and  to  provide  each  other 
the  opportimity  for  early  and 
substantive  contribution  to  the  proposed 
changes. 

The  State  and  the  Commission  agree 
to  keep  each  other  informed  of  events, 
accidents,  and  licensee  performance 
that  may  have  generic  implication  or 
otherwise  be  of  regulatory  interest. 


Article  VI 

The  Commission  and  the  State  agree 
that  it  is  desirable  to  provide  reciprocal 
recognition  of  licenses  for  the  materials 
listed  in  Article  I  licensed  by  the  other 
party  or  by  any  other  Agreement  State. 
Accordingly,  the  Commission  and  the 
State  agree  to  develop  appropriate  rules, 
regulations,  and  procedures  by  which 
such  reciprocity  will  be  accorded. 

Artic7e  Vn 

The  Commission,  upon  its  own 
initiative  after  reasonable  notice  and 
opportunity  for  hearing  to  the  State,  or 
upon  request  of  the  Governor  of  the 
State,  may  terminate  or  suspend  all  or 
part  of  this  Agreement  and  reassert  the 
licensing  and  regulatory  authority 
vested  in  it  under  the  Act  if  the 
Commission  hnds  that  (1)  such 
termination  or  suspension  is  required  to 
protect  public  health  and  safety,  or  (2) 
the  State  has  not  compUed  with  one  or 
more  of  the  requirements  of  Section  274 
of  the  Act.  The  Commission  may  also, 
pursuant  to  Section  274j  of  the  Act, 
temporarily  suspend  all  or  part  of  this 
Agreement  if,  in  the  judgement  of  the 
Commission,  an  emergency  situation 
exists  requiring  immediate  action  to 
protect  public  health  and  safety  and  the 
State  has  failed  to  take  necessary  steps. 
The  Commission  shall  periodically 
review  actions  taken  by  the  State  under 
this  Agreement  to  ensure  compliance 
with  Section  274  of  the  Act  which 
requires  a  State  program  to  be  adequate 
to  protect  pubhc  health  and  safety  with 
respect  to  the  materials  covered  by  this 
Agreement  and  to  be  compatible  with 
the  Commission's  program. 

Article  Vm 

In  the  licensing  and  regulation  of 
byproduct  material  as  defined  in 
Section  lle.(2)  of  the  Act,  or  of  any 
activity  which  results  in  production  of 
such  material,  the  State  shall  comply 
with  the  provisions  of  Section  274o  of 
the  Act.  If  in  such  licensing  and 
regulation,  the  State  requires  financial 
8iu«ty  arrangements  for  reclamation  or 
long-term  surveillance  and  maintenance 
of  such  material, 

A.  The  total  amount  of  funds  the  State 
collects  for  such  purposes  shall  be 
transferred  to  the  United  States  if 
custody  of  such  material  and  its 
disposal  site  is  transferred  to  the  United 
States  upon  termination  of  the  State 
license  for  such  material  or  any  activity 
which  results  in  the  production  of  such 
material.  Such  funds  include,  but  are 
not  limited  to,  sums  collected  for  long- 
term  surveillance  or  maintenance.  Such 
funds  do  not,  however,  include  monies 
held  as  surety  where  no  default  has 


occurred  and  the  reclamation  or  other 
bonded  activity  has  been  performed: 
and 

B.  Such  surety  or  other  financial 
requirements  must  be  sufficient  to 
ensure  compliance  with  those  standards 
estabUshed  by  the  Commission 
pertaining  to  bonds,  sureties,  and 
financial  arrangements  to  ensure 
adequate  reclamation  and  long-term 
management  of  such  byproduct  material 
and  its  disposal  site. 

Article  DC 

This  Agreement  shall  become 
effective  on  July  22, 1999,  and  shall 
remain  in  effect  unless  and  uintil  such 
time  as  it  is  terminated  pursuant  to 
Article  Vm. 

Done  at  Ckilumbus,  Ohio  this  (date  to  be 
determined). 

For  the  United  States  Nuclear  Regulatory 
Commission. 

Chairman 
For  the  State  of  Cttiio 

Governor 

[FR  Doc.  99-8026  Filed  3-31-99;  8:45  am] 

HLUNO  CODE  TSaO-OI-P 


RAILROAD  RETIREMENT  BOARD 

Proposed  Coliection;  Comment 
Request 

summary:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  vrill  publish  periodic 
simimaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Titie  and  Purpose  of  information 
collection:  Request  for  Medicare 
payment;  0MB  3220-0131.  Under 
section  7(d)  of  the  Railroad  Retirement 
Act,  the  ¥SB  administers  the  Medicare 
program  for  persons  covered  by  the 
railroad  retirement  system.  The 
collection  obtains  the  information 
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needed  by  the  United  Healthcare 
Insurance  Company,  the  Medicare 
carrier  for  railroad  retirement 
beneficiaries,  to  pay  claims  for 
payments  under  Pari  B  of  the  Medicare 
program.  Authority  for  collecting  the 
information  is  prescribed  in  42  CFR 
424.32. 

The  RRB  currently  utilizes  Forms  G- 
740S  and  HCFA  1500  to  secvire  the 
information  necessary  to  pay  Part  B 
Medicare  Claims.  One  response  is 
completed  for  each  claim.  Completion  is 
required  to  obteiin  a  benefit.  No  changes 
are  proposed  to  RRB  Form  G-740S  or 
HCFA  Form  1500.  The  RRB  estimates 
annual  respondent  biirden  sissociated 
with  RRB  Form  G-740S  as  follows: 

Estimated  number  of  responses:  100. 

Estimated  completion  time  per 
response:  15  minutes. 

Estimated  annual  burden  hours:  25. 

Additional  Information  or  Conunents: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Chuck  Mierzwa, 
Clearance  Officer. 
[PR  Doc.  99-6036  Filed  3-31-99;  8:45  am] 

BILUNG  CODE  790S-01-4I 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«<.  No.  IC-23762;  Fil*  No.  812-11400] 

Manufacturers  Investment  Trust,  et  al.; 
Notice  of  Application 

Marcli  25. 1999. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"). 

ACTION:  Notice  of  application  for  an 

order  imder  section  17(b)  of  the 

Investment  Company  Act  of  1940  (the 

"Act"). 

g 

SUMMARY  OF  APPtJCATION:  AppUcants 
seek  an  order  exempting  them  from  the 
provisions  of  section  17(a)  of  the  Act  to 
the  extent  necessary  to  permit  the 
merger  of  the  Worldwide  Growth  Trust 
and  the  Capital  Growth  Bond  Trust 
(collectively,  the  "Transferor 
Portfolios")  of  the  Manufacturers 
Investment  Trust  ("Manulife  Investment 
Trust"  or  the  "Investment  Trust")  with 
and  into  the  Global  Equity  Trust  and  the 
Investment  Quality  Bond  Trust 


(collectively,  the  "Acquiring  Portions"), 
respectively,  of  the  Investment  Trust. 

APPUCANTS:  Manulife  Investment  Trust, 
Manufacturers  Securities  Services,  LLC 
("Manulife  Securities"),  The 
Manufacturers  Life  Insurance  Company 
of  North  America  ("Manulife  North 
America"),  The  Manufacturers  Life 
Insurance  Company  of  New  York 
("Manulife  New  York"),  The 
Manufacturers  Life  Insurance  Company 
("Manulife"),  The  Manufacturers  life 
Insurance  Company  of  America 
("Manufacturers  America"),  The 
Manufacturers  Life  Insurance  Company 
(U.S.A.)  ("Manufacturers  U.S.A."),  and 
Manufactiu^rs  Adviser  Corporation 
("MAC"). 

RUNG  DATES:  The  application  was  filed 
on  November  13, 1998,  and  amended  on 
March  18, 1999. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  April  19, 1999,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  For  the  Commission: 
Secretary,  Secxuities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  For  the 
Applicants:  Manulife  Investment  Trust 
and  Manulife  Securities,  73  Tremont 
Street,  Boston,  Massachusetts  02108; 
Manulife  North  America,  116 
Himtington  Avenue,  Boston 
Massachusetts  02116;  Manulife  New 
York,  International  Corporate  Center  at 
Rye,  555  Theodore  Fremd  Avenue,  Suite 
C-209,  Rye,  New  York  10580;  Manulife, 
Manufactiuers  America,  Manufacturers 
U.S.A.  and  MAC  at  200  Bloor  Street 
East,  Toronto,  Ontario,  Canada  M4W 
1E5. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  E.  Carpenter,  Senior  Counsel,  or 
Kevin  M.  Kirchoff,  Branch  Chief,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  application  is 


available  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  St.,  NW,  Washington,  DC  (tel 
(202)  942-8090). 

Applicants'  Representations 

1.  Applicants  state  that  Manulife 
Investment  Trust  is  an  open-end,  series, 
memagement  investment  company 
registered  imder  the  Act,  which 
currently  offers  36  investment  portfolios 
(collectively,  the  "Portfolios").  The 
Investment  Trust  receives  investment 
advisory  services  from  Manulife 
Securities.  In  addition,  MAC  serves  as 
subadviser  to  the  Capital  Grovtrth  Bond 
Trust,  one  of  the  Portfolios  involved  in 
the  proposed  reorganization.  The  shares 
of  Manulife  Investment  Trust  are  sold 
generally  only  to  insurance  companies 
and  their  separate  accounts  as  the 
underljring  investment  medium  for 
variable  annuity  and  variable  life 
insurance  contracts  issued  by  such 
insurance  companies.  Manulife  North 
America,  Manulife  New  York, 
Manufacturers  America  and 
Maniifacturers  U.S.A.  and  their  separate 
accoiuits  are  the  only  shareholders  of 
the  Transferor  Portfolios  and  the 
Acquiring  Portfolios.  Manulife  North 
America  is  controlled  by  Manulife,  a 
Canadian  mutual  life  insurance 
company  based  in  Toronto,  Canada. 
Manulife  New  York,  Manufecturers 
America  and  Manufacturers  U.S.A.  are 
indirect  wholly-owned  subsidiaries  of 
Manulife. 

2.  AppUcants  state  that  it  is  proposed 
that  the  Transferor  PortfoUos  merge 
with  and  into  the  Acquiring  PortfoUos, 
respectively,  (the  "Reorganization"), 
pursuant  to  the  terms  and  conditions 
stated  in  the  Agreement  and  Plan  of 
Reorganization  (the  "Plan").  In  the 
Reorganization,  all  of  the  assets  of  each 
Transferor  Portfolio  will  be  transferred 
to  a  corresponding  Acquiring  PortfoUo 
having  a  substantiaUy  similar 
investment  objective.  In  exchange,  each 
Acquiring  PortfoUo  wiU  issue  and 
deUver  to  the  corresponding  Transferor 
PortfoUo  shares  of  such  Acquiring 
PortfoUo.  The  total  value  of  all  sl^res  of 
each  Acquiring  Portfolio  issued  in  the 
Reorganization  wiU  equal  the  total  value 
of  the  net  assets  of  the  corresponding 
Transferor  Portfolio  being  acquired  by 
such  Acquiring  PortfoUo.  In  connection 
with  the  Reorganization,  shares  of  each 
Acquiring  Portfolio  wiU  be  distributed 
to  holders  of  the  shares  of  the  respective 
corresponding  Transferor  Portfolio  in 
Uquidation  of  the  Transferor  Portfolio. 
The  number  of  full  and  fractional  shares 
of  an  Acquiring  Portfolio  received  by  a 
shareholder  of  the  corresponding 
Transferor  PortfoUo  wiU  be  equal  in 
value  to  the  value  of  that  shareholder's 
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shares  of  the  corresponding  Transferor 
PortfoUo  as  of  the  close  of  regularly 
scheduled  trading  on  the  New  York 
Stock  Exchange  on  the  closing  date  of 
the  Reorganization.  As  a  result  of  the 
Reorganization,  each  holder  of  shares  of 
each  Transferor  Portfolio  will  become  a 
holder  of  shares  of  the  Acquiring 
Portfolio. 

3.  AppUcants  state  that 
Reorganization  will  be  affected  in  two 
distinct  but  contemporaneous  transfers. 
The  Global  Equity  Trust  will  acquire  the 
assets  and  liabihties  of  the  Worldwide 
Growth  Trust  and  the  Investment 
Quality  Bond  Trust  will  acquire  the 
assets  and  Uabilities  of  the  Capital 
Growth  Bond  Trust. 

4.  Applicants  state  that  the 
Reorganization  will  be  submitted  to  a 
vote  of  the  shareholders  of  the 
Transferor  Portfolios  for  approval  at  a 
special  shareholders'  meeting  in 
accordance  with  Massachusetts  law,  the 
Act  and  Commission  rules.  The 
shareholders  of  the  Transferor  PortfoUos 
are  Manulife  North  America,  ManuUfe 
New  York,  Manufecturers  America  and 
Manufacturers  U.S.A.,  through  their 
registered  and  unregistered  separate 
accoimts.  Manulife  North  America, 
Manulife  New  York,  Maniifacturers 
America  and  Manufacturers  U.S.A.  thus 
have  the  right  to  vote  upon  matters  that 
are  required  by  the  Act  to  be  approved 
or  ratified  by  shareholders  and  to  vote 
upon  any  other  matters  that  may  be 
voted  upon  at  a  special  shareholders' 
meeting.  However,  each  of  Manulife 
North  America,  Manulife  New  York, 
Manufacturers  America  and 
Manu&cturers  U.S.A.  will  vote  all 
shares  of  the  Transferor  Portfolios  in 
accordance  with  and  in  proportion  to 
timely  instructions  received  from 
owners  of  the  variable  contracts  issued 
by  it  participating  in  separate  accoimts 
registered  under  the  Act,  the  values  of 
which  are  invested  in  shares  of  the 
Transferor  Portfolios  through  such 
separate  accounts  at  the  record  date. 
Shares  of  each  Transferor  Portfolio  for 
which  properly  executed  voting 
instruction  forms  are  not  received, 
including  shares  not  attributable  to 
variable  contracts,  will  be  voted  in  the 
same  proportion  as  that  of  shares  of 
such  Transferor  Portfolio  for  which 
instructions  are  received.  Prior  to  voting 
on  the  Reorganization,  contractholders 
participating  in  registered  separate 
accounts  holdinig  shares  of  the 
Transferor  Portfolios  will  receive  a 
Notice  of  Special  Meeting  of 
Shareholders  and  combined  prospectus/ 
proxy  statement  containing  all  material 
disclosures,  including  any  material 
difierences  in  investment  objectives  and 
poUcies. 


5.  AppUcants  represent  that  a 
description  of  the  respective 
subadvisory  fees  for  the  Transferor 
Portfolios  and  the  corresponding 
Acquiring  Portfolios  and  a  pro  forma 
presentation  of  expenses  after  giving 
effect  to  the  Reorganization  were 
included  in  the  materials  presented  to 
the  Board  of  Trustees  and  will  be 
included  in  the  prospectus/proxy 
statement  deUvered  to  shareholders  of 
the  Transferor  Portfolios,  in  each  case  in 
connection  with  their  consideration  of 
the  Reorganization.  It  is  anticipated  that 
the  investment  management  fees  and 
the  aimualized  expenses  as  a  percentage 
of  average  net  assets  paid  by  the 
Acquiring  Portfolios  generally  will  be 
comparable  to  or  lower  than  those  paid 
by  the  corresponding  Transferor 
Portfolios. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  provides  in 
part  that  it  is  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  an  affiliated  person,  acting  as 
principal,  knowingly  to  sell  to  such 
investment  company  or  to  purchase 
from  such  investment  company  any 
secimties  or  other  property. 

2.  Applicants  state  that  as  a  result  of 
the  relationships  described  above,  the 
Transferor  PortfoUos  and  the  Acquiring 
PortfoUos  may  be  deemed  to  be  imder 
common  control,  and  therefore, 
affiUated  persons  of  each  other  as 
defined  by  section  2(a)(3)  of  the  Act, 
and  for  the  purposes  of  the  prohibitions 
of  section  17(a)  of  the  Act.  Alternatively, 
they  may  be  deemed  to  be  affiUated 
persons  of  affiUated  persons  of  each 
other. 

3.  Section  17(b)  of  the  Act  permits  a 
person  to  file  with  the  Commission  an 
appUcation  for  an  order  exempting  a 
proposed  transaction  from  one  or  more 
of  the  prohibitions  of  section  17(a).  The 
Commission  shall  grant  such 
application  if  evidence  estabUshes  that 
the  terms  of  the  proposed  transaction 
are  fair  and  reasonable  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  and  the  proposed 
transaction  is  consistent  with  the  poUcy 
of  each  registered  investment  company 
concerned  and  with  the  general 
pvirposes  of  the  Act.  AppUcants  seek  an 
order  of  the  Commission,  pursuant  to 
section  17(b)  of  the  Act,  exempting  them 
from  the  provisions  of  section  17(a)  of 
the  Act. 

4.  Rule  17a-8  under  the  Act  provides, 
in  part,  that  a  merger  of  registered 
investment  companies  which  are 
affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
directors,  and/or  officers  is  exempt  from 


the  prohibitions  of  Section  17(a). 
Applicants  state  that  Rule  17a-8  is  not 
availale  because  of  the  share  ownership 
by  the  affiliated  insurance  companies. 
Applicants  state  that,  as  a  substantive 
matter,  the  Reorganization  is  conslstoit 
with  the  routine  mergers  that  otherwise 
do  not  require  exemptive  reUef,  as  weU 
as  with  the  spirit  of  Rule  1 7a-S. 
Applicants  state  that  the  additional 
affiliations  presented  arise  out  of  the 
nature  of  variable  product  investing  and 
are  negated  by  the  fact  that 
contractholders  participating  in 
registered  separate  accounts  holding 
shares  of  the  Transferor  Portfolios  will 
have  the  opportimity  to  provide  voting 
instructions  on  the  Reorganization  and 
that  all  shares  technicaUy  owned  by 
Manulife  North  America,  Manulife  New 
York,  Manu&cturers  America  and 
Manufacturers  U.S.A.  wiU  be  vetoed  in 
proportion  to  voting  instructions 
received. 

5.  The  Board  of  Trustees  of  Manulife 
Investment  Trust,  including  the 
disinterested  Trustees,  has  reviewed  the 
contemplated  transactions  and 
determined  that  the  participation  by 
each  Transferor  Portfolio  and  each 
corresponding  Acquiring  PortfoUo  in 
the  Reorganization  is  in  the  best  interest 
of  each  Transferor  PortfoUo  and  each 
corresponding  Acquiring  Portfolio,  as 
weU  as  in  the  best  interests  of 
shareholders  and  the  contractholders 
whose  contract  values  are  invested  in 
shares  of  the  Transferor  PortfoUos  and 
the  corresponding  Acquiring  PortfoUos, 
and  that  the  interests  of  existing 
shareholders  and  contractholders  will 
not  be  diluted  as  a  result  of  the 
Reorganization.  Accordingly,  if  Rule 
17a-8  were  available,  its  conditions 
would  be  satisfied. 

6.  AppUcants  represent  that  the  Plan 
will  provide  that  the  exchange  of  assets 
and  UabiUties  of  the  Transferor 
PortfoUos  for  shares  of  capital  stock  of 
the  Acquiring  PortfoUos  shaU  be 
accomplished  on  the  basis  of  the  net 
asset  value  of  the  respective  PortfoUos, 
and  thus  the  Reorganization  will  not 
involve  dilution  of  the  interests  of 
existing  shareholders  or 
contractholders.  AppUcants  submit  that 
the  terms  of  the  proposed  transactions 
are  fair  and  reasonable  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned. 

7.  AppUcants  represent  that  the 
proposed  transactions  have  been 
reviewed  by  the  Board  of  Trustees  for 
consistency  with  the  policies  of  the 
Transferor  PortfoUos  and  the  Acquiring 
PortfoUos.  Material  differences,  if  any, 
between  a  Transferor  Portfolio  and  its 
corresponding  Acquiring  Portfolio, 
inclucUng  differences  in  investment 
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policies  have  been  reviewed  by  the 
Board  of  Trustees  and  described  in  the 
prospectus/proxy  statement.  Applicants 
state  that  this  is  precisely  the  same 
process  followed  with  respect  to 
reorganizations  that  fit  within  the 
technical  requirements  of  Rule  17a-8. 

8.  Applicants  state  that  the  proposed 
transactions  are  also  consistent  with  the 
general  purposes  of  the  Act  as  stated  in 
the  Findings  and  Declaration  of  Policy 
in  Section  1  of  the  Act,  and  that  the 
proposed  transactions  do  not  result  in 
any  of  the  self-dealing  abuses  that  the 
Act  was  designed  to  prevent. 

9.  Applicants  represent  that  the  terms 
of  the  proposed  transactions  are 
consistent  with  the  provisions,  poUcies 
and  purposes  of  the  Act  in  that  they  are 
reasonable  and  fair  to  all  parties,  do  not 
involve  overreaching,  and  are  consistent 
with  the  investment  objective  and 
policies  of  each  Transferor  Portfolio  and 
of  each  Acquiring  Portfolio  participating 
in  the  proposed  transactions.  The 
participation  in  the  Reorganization  by 
each  portfolio  is  at  respective  net  asset 
value,  and  not  on  a  basis  different  or 
less  advantageous  than  that  of  other 
participants.  Contractholders  will  have 
the  opportunity  to  provide  voting 
instructions  as  to  whether  the 
Reorganization  should  be  approved  with 
respect  to  each  Transferor  Portfolio. 

Conclunon 

For  the  reasons  stated  herein, 
AppUcants  state  that  the  terms  of  the 
contemplated  transactions  meet  all  the 
requirements  of  section  17(b)  of  the  Act. 

For  the  Commission,  by  the  Divisioii  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[PR  Doc.  99-7958  Filed  3-31-99;  8:45  am) 

BILLING  CODE  8010-01-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23764:  F\\»  No.  812-11412] 
PFL  Life  insurance  Company,  etal. 

March  26, 1999. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  Application  for 
Approval  and  Exemption  under  the 
Investment  Company  Act  of  1940  (the 
"1940  Act"  or  "Act").  Order  requested 
pursuant  to  section  26(b)  of  the  1940 
approving  the  proposed  substitution  of 
securities  and  pursuant  to  section  1 7(b) 
of  the  1940  Act  Act  exempting  the 
proposed  transaction  from  section  17(a) 
of  the  1940  Act. 


SUMMARY  OF  APPLICATION:  AppHcants 
seek  an  order  approving  the  substitution 
of  securities  issued  by  the  WRL  Fimd 
and  held  by  the  Accounts  to  support 
certain  policies  issued  by  the 
Companies  (the  "Policies").  Applicants 
also  seek  an  order  exempting  them  from 
Section  17(a)  of  the  1940  Act  to  the 
extent  necessary  to  carry  out  the  above- 
referenced  substitution  by  redeeming 
securities  in-kind  or  partly  in-kind  and 
using  the  redemption  proceeds  to 
purchase  securities  issued  by  the 
Endeavor  Trust. 
APPUCANTS:  PFL  Life  Insurance 
Company  ("PLF"),  PLF  Endeavor  VA 
Separate  Accoimt  (the  "Endeavor 
Accoimt"),  AUSA  Life  Insurance 
Company,  Inc.  ("AUSA"  and  together 
with  PLF  the  "Companies"),  AUSA 
Endeavor  Variable  Aimuity  Accotmt 
(the  "AUSA  Account"  and  together  with 
the  Endeavor  Accoimt  the  "Accounts"), 
Endeavor  Series  Trust  (the  "Endeavor 
Trust")  and  WRL  Series  Fund,  Inc.  (the 
"WRL  Fund")  (all  collectively,  the 
"Applicants"). 

RUNG  DATE:  The  application  was  filed 
on  November  20, 1998,  and  amended 
and  restated  on  February  16, 1999. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
Order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  Commission  and 
serving  the  Applicants  with  a  copy  of 
the  request,  personally  or  by  mail. 
Hearing  requests  must  be  received  by 
the  Commission  by  5:30  p.m.  on  April 
20, 1999,  and  should  be  accompanied 
by  proof  of  service  on  the  Applicants  in 
the  form  of  an  affidavit  or,  for  lawyers, 
a  certificate  of  service.  Hearing  requests 
should  state  the  natiire  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Seciuities  and 
Exchange  Conunission,  450  Fifth  Street, 
NW.  Washington,  DC  20549-0609. 
Applicants,  Frank  A.  Camp,  Esquire, 
PFL  Life  Insurance  Company,  4333 
Edgewood  Road,  NE,  Cedar  Rapids, 
Iowa  52499,  Vincent  J.  McGuinnes,  Jr., 
Endeavor  Series  Trust,  2101  East  Coast 
Highway,  Suite  300,  Corona  del  Mar, 
California  92625,  Thomas  E.  Pierpan, 
Esquire,  WRL  Series  Fund,  Inc.,  570 
Carillon  Parkway,  St.  Petersburg, 
Florida  33716.  Copies  to  Frederick  R. 
Bellamy,  Esquire,  Sutherland  AsbUl  & 
Breiman  LLP,  1275  Pennsylvania 
Avenue,  NW,  Washington,  DC  20004- 
2415,  Robert  N.  Hickey,  Esquire, 
SuUivan  &  Worcester  LLP,  1025 


Connecticut  Avenue,  NW,  Washington, 
DC  20036-5480. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loma  MacLeod,  Attorney,  or  Susan 
Olson,  Branch  Chief,  Office  of  Insurance 
Products,  Division  of  Investment 
Management,  at  (202)  942-0670. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  appUcation.  The 
complete  appUcation  is  available  for  a' 
fee  from  the  Commission's  Public 
Reference  Branch,  450  Fifth  Street,  NW, 
Washington,  DC  20549  (tel.  202-942- 
8090). 

Applicants'  RepresentatioBS 

1.  PFL,  a  stock  life  insurance 
company  incorporated  imder  the  laws  of 
Iowa,  is  the  depositor  and  sponsor  of  the 
Endeavor  Account.  PFL  is  a  wholly- 
owned  indirect  subsidiary  of  AEGON 
USA,  Inc.,  which  is  a  wholly-owned 
subsidiary  of  AEGON  n.v.  of  the 
Netherlands.  AEGON  n.v.  is  a  holding 
company  whose  subsidiaries  engage 
primarily  in  the  insurance  business. 

2.  AUSA,  a  stock  life  insurance 
company  incorporated  under  the  laws  of 
New  York,  is  the  depositor  and  sponsor 
of  AUSA  Accoimt  AUSA  is  a  wholly- 
owned  indirect  subsidiary  of  AEGON 
USA,  Inc. 

3.The  Endeavor  Accoimt  is  registered 
under  the  Act  as  a  unit  investment  trust 
(File  No.  811-6032).  The  assets  of  the 
Endeavor  Account  support  certain 
flexible  premium  variable  annuity 
policies,  and  interests  in  the  Endeavor 
Account  o£fered>through  such  policies 
have  been  registered  under  the 
Securities  Act  of  1933  ("1933  Act")  on 
Form  N-4  (File  Nos.  33-33085  and  33- 
56908).  Thirteen  sub-accounts  are 
available  under  the  policies  that  invest 
exclusively  in  corresponding  portfolios 
of  two  management  investment 
companies. 

4.  The  AUSA  Account  is  registered 
under  the  Act  as  a  unit  investment  trust 
(File  No.  811-8750).  The  assets  of  the 
AUSA  Account  support  certain  flexible 
premium  variable  annuity  policies,  and 
interests  in  the  AUSA  Account  oSiered 
through  such  policies  have  been 
registered  under  1933  Act  on  Form  N- 
4  (File  No.  33-«3560).  Eleven  sub- 
accounts are  available  under  the 
policies.  The  sub-accounts  invest  in 
eleven  of  the  thirteen  portfolios  in 
which  the  Endeavor  Account  policies 
invest. 

5.  The  Endeavor  Trust  is  a  diversified 
open-end  management  investment 
company,  registered  on  Form  N-lA, 
that  offers  a  selection  of  managed 
investment  portfohos.  The  following  ten 
portfolios  are  current  available  to  both 
Accounts:  Endeavor  Asset  Allocation 
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Portfolio,  Endeavor  Money  Market 
Portfolio,  T.  Rowe  Price  International 
Stock  Portfolio,  T.  Rowe  Price  Equity 
Income  Portfolio,  T.  Rowe  Price  Growth 
Stock  Portfoho,  Dreyfus  Small  Cap 
Value  Portfoho,  Dreyfus  U.S. 
Government  Securities  Portfoho, 
Endeavor  Value  Equity  Portfoho, 
Endeavor  Opportimity  Value  Portfoho, 
and  Endeavor  Enhanced  Index  Portfolio. 
Two  additional  portfolios — Endeavor 
Select  50  Portfoho  and  Endeavor  High 
Yield  Portfoho — are  available  only  to 
the  Endeavor  Account. 

6.  Since  January  1, 1999,  Endeavor 
Management  Company  has  been  the 
manager  of  the  Endeavor  Trust. 
Previously,  the  manager  of  the  trust  had 
been  Endeavor  Investment  Advisers, 
which  was  a  general  partnership 
between  Endeavor  Management 
Company  and  AUSA  Financial  Markets, 
Inc.  (an  affihate  of  PFL  and  AUSA).  The 
manager  contracts  with  sub-advisers  to 
provide  investment  services  to  the 
portfohos  of  the  trust. 

7.  The  WRL  Fimd  is  a  diversified 
open-end  management  investment 
company  that  is  registered  on  Form  N- 
lA.  Of  eighteen  investment  portfohos 
currently  offered  by  the  fund,  only 
one— the  WRL  Growth  Portfoho— is 
available  to  policies  issued  from  the 
Accoimts. 

8.  The  investment  adviser  of  the  WRL 
Fund  is  WRL  Investment  Management, 
Inc.,  a  subsidiary  of  Western  Reserve. 
Western  Reserve  is  a  whoUy-owned 
indirect  subsidiary  of  AEGON  USA  and, 
therefore,  an  affiliate  of  PFL  and  AUSA. 
WRL  Investment  Management,  Inc.  has 
contracted  with  Janus  Capital 
Corporation  to  provide  investment 
services  to  the  WRL  Growth  Portfoho. 

9.  The  Pohcies  reserve  to  PFL  and 
AUSA,  as  apphcable,  the  right,  subject 
to  Commission  approval,  to  substitute 
shares  of  another  open-end  management 
investment  company  or  portfoho  for 
shares  of  an  open-end  management 
investment  company  held  by  a  sub- 
accouint  of  the  relevant  Account.  The 
Statement  of  Additional  Information  for 
the  Endeavor  Account  policies  and  the 
Prospectus  for  the  AUSA  Accoimt 
policies  disclose  this  right. 

10.  Currently,  an  imlimited  amount  of 
transfers  of  cash  value  can  be  made 
among  and  between  the  sub-accounts 
available  as  investment  options  under 
the  Policies  without  the  imposition  of  a 
transfer  charge.  Transfers  are  subject  to 
a  Tninimiim  amount  of  the  lesser  of  $500 
or  the  entire  sub-acco\mt  value.  AU  the 
Pohcies  reserve  to  PFL  or  AUSA,  as 
apphcable,  the  right  to  restrict  transfers, 
or  to  charge  up  to  $10  for  any  transfer 
in  excess  of  twelve  per  Pohcy  year. 


11.  PFL  and  AUSA  propose  to 
substitute  shares  of  the  Endeavor  Janus 
Growth  Portfolio  of  the  Endeavor  Trust 
for  shares  of  the  WRL  Growth  Portfoho 
of  the  WRL  Fimd  held  in  the  Endeavor 
Accoimt  and  the  AUSA  Account.  The 
proposed  substitutions  will  cause  all  the 
investment  options  available  under  the 
Pohcies  to  be  consohdated  into  one 
series  investment  company — ^the 
Endeavor  Trust. 

12.  The  Endeavor  Janus  Growth 
Portfolio  of  the  Endeavor  Trust  was 
created  specificaUy  for  the  proposed 
substitutions.  The  Endeavor  Janus 
Growth  Portfolio  has  identical 
investment  objectives  and  substantiaUy 
similar  investment  pohcies  to  those  of 
the  WRL  Growth  Portfoho.  Like  the 
WRL  Growth  Portfolio,  it  is  sub-advised 
by  Janus  Capital  Corporation  and  pays 
an  advisory  fee  of  0.80%  of  average 
daily  assets.  The  WRL  Growth 
Portfoho's  total  expenses  for  the  year 
ended  December  31, 1997,  were  0.87%. 
Endeavor  Management  Company  has 
agreed  to  waive  fees  and  reimburse 
expenses  that  exceed  0.87%  of  the 
Endeavor  Janus  Growth  Portfoho's 
assets  for  at  least  one  year. 

13.  By  supplements  to  the 
prospectuses  for  the  Pohcies,  aU  owners 
and  prospective  owners  of  the  Pohcies 
wiU  be  notified  of  PFL's  and  AUSA's 
intention  to  take  the  necessary  actions, 
including  seeking  the  order  requested 
by  this  apphcation,  to  substitute 
portfohos  as  described.  The 
supplements  will  advise  owners  and 
prospective  owners  that  after  the  date  of 
the  proposed  substitution,  the  Endeavor 
Janus  Growth  Portfoho  wiU  replace  the 
WRL  Growth  Portfoho  as  the  underlying 
investment  for  such  sub-accounts.  In 
addition,  the  supplements  will  inform 
owners  and  prospective  owners  that 
neither  PFL  nor  AUSA  wiU  exercise  any 
right  reserved  by  it  imder  any  of  the 
Policies  to  impose  restrictions  or  fees  on 
transfers  imtil  at  least  thirty  days  after 
the  proposed  substitutions. 

14.  Before  the  date  of  the  proposed 
substitutions,  affected  owners  wiU  be 
provided  with  a  prospectus  (or 
preliminary  prospectus]  for  the 
Endeavor  Janus  Growth  Portfoho.  Thus, 
any  owner  affected  by  either 
substitution  will  have  received 
prospectus  disclosxire  for  the  Endeavor 
Janus  Growth  Portfoho  in  advance  of  the 
proposed  substitutions. 

15.  On  the  date  of  the  substitution, 
PFL  and  AUSA,  on  behalf  of  the 
Endeavor  Account  and  the  AUSA 
Accoimt,  respectively,  will  redeem 
shares  of  the  WRL  Growth  Portfoho  held 
by  the  Accounts.  To  the  extent  practical, 
redemptions  wiU  be  effected 
substantiaUy  in-ldnd.  The  WRL  Fund 


will  transfer  the  redemption  proceeds 
(securities  and  cash]  to  the  Endeavor 
Trust,  and  shares  of  the  Endeavor  Janus 
Growth  Portfolio  of  equal  value  wiU  be 
issued  to  the  Endeavor  and  AUSA 
Accounts.  The  purpose  of  transferring 
assets  in-kind  is  to  avoid  commission 
expenses. 

16.  Applicants  assert  that  the 
proposed  in-kind  transfers,  including 
the  consideration  to  be  paid  and 
received,  are  reasonable  and  fair  and  do 
not  involve  overreaching  on  the  part  of 
any  person  involved.  The  transfers  wiU 
be  based  on  the  independent  market 
price  of  the  security  valued  as  specified 
in  paragraph  (b)  of  Rule  17a-7  and  the 
net  asset  value  per  share  of  the 
Endeavor  Janus  Growth  Portfoho  and 
the  WRL  Growth  Portfolio  valued  in 
accordance  with  procedures  disclosed 
in  the  portfohos'  registration  statements. 
Additionally,  Apphcants  assert  that  the 
transfers  wiU  be  effected  in  a  manner 
consistent  with  the  investment 
objectives  and  pohcies  of  the 
substituted  portfoho.  Endeavor 
Management  Company  and  Janus 
Capital  Corporation  wiU  examine  the 
portfoho  securities  being  ofi^ered  to  the 
Endeavor  Janus  Growth  Portfoho  and 
accept  only  those  securities  that  could 
otherwise  have  been  acquired  for  the 
portfoho  in  a  cash  transaction. 

17.  Ilie  proposed  substitutions  wiU 
take  place  at  relative  net  asset  value 
with  no  change  in  the  amount  of  any 
Pohcy  owner's  cash  value  or  death 
benefit  or  in  the  dollar  value  of  his  or 
her  investment  in  any  of  the  Accounts. 
Pohcy  owners  will  not  incur  any 
additional  fees  or  charges  as  a  result  of 
the  proposed  substitutions  nor  wiU  their 
rights  or  PFL's  and  AUSA's  obligations 
under  the  Pohcies  be  altered  in  any 
way.  All  expenses  incurred  in 
connection  with  the  proposed 
substitutions,  including  legal, 
accounting  and  other  fees  and  expenses, 
wiU  be  paid  by  PFL  and/or  Endeavor 
Management  Company.  In  addition,  the 
proposed  substitutions  will  not  impose 
any  tax  habihty  on  Pohcy  owners.  The 
proposed  substitutions  will  not  cause 
the  Pohcy  fees  and  charges  currentiy 
paid  by  existing  Pohcy  owners  to  be 
greater  after  the  proposed  substitutions 
than  before  the  proposed  substitutions. 
Neither  PFL  nor  AUSA  currentiy 
impose  any  restriction  or  fee  on 
transfers  under  the  Pohcies,  and  neither 
will  exercise  any  right  it  may  have 
under  the  Policies  to  impose  restrictions 
on  transfers  under  the  Policies  for  a 
period  of  at  least  thirty  days  foUowing 
the  substitution. 

18.  Within  five  business  days  after  the 
proposed  substitutions  any  owner  who 
was  affected  by  the  substitutions  will  be 
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sent  a  written  notice  stating  that  the 
substitutions  were  carried  out  and  that 
they  may  transfer  all  cash  value  under 
a  Policy  invested  in  each  of  the  affected 
sub-accounts  to  other  available  sub- 
account(s).  The  notice  will  reiterate  that 
neither  PFL  nor  AUSA  will  exercise  any 
right  reserved  by  it  under  any  of  the 
Policies  to  impose  restrictions  or  fees  on 
transfers  until  at  least  thirty  days  after 
the  proposed  substitutions. 

Legal  Analysis 

1.  Section  26(b)  of  the  Act  requires  the 
depositor  of  a  registered  unit  investment 
trust  holding  the  securities  of  a  single 
issuer  to  obtain  Commission  approval 
before  substituting  the  securities  held  by 
the  trust.  Specifically,  the  section 
provides  that  "(i)t  shall  be  unlawful  for 
any  depositor  or  trustee  of  a  registered 
until  investment  trust  holding  the 
security  of  a  single  issuer  to  substitute 
another  security  for  such  seciirity  imless 
the  Commission  shall  have  approved 
such  substitution."  The  section  further 
provides  that  the  Commission  shall 
issue  an  order  approving  such 
substitution  of  the  evidence  establishes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

2.  Applicants  request  an  order 
pursuant  to  section  26(b)  of  the  1940 
Act  approving  the  substitution. 
Applicants  assert  that  the  proposed 
substitutions  meet  the  standards  that  the 
Commission  and  its  staff  have  applied 
to  substitutions  that  have  been  approved 
in  the  past  and  are  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

3.  Section  17(a)(1)  of  the  Act,  in 
relevant  part,  prohibits  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  person,  acting  as  principal,  &x>m 
knowingly  selling  any  security  or  other 
property  to  that  company.  Section 
17(a)(2)  of  the  Act  generally  prohibits 
any  of  such  affiliated  persons,  acting  as 
principals,  from  knovsingly  purchasing 
any  security  or  other  property  from  the 
registered  investment  company.  The 
transfer  of  proceeds  emanating  out  of 
the  redemption  in-kind  of  shares  of  the 
WRL  Growth  Portfolio  and  the  purchase 
of  shares  of  the  Endeavor  Janus  Growth 
Portfolio  may  be  deemed  to  involve  the 
purchase  and  sale  of  securities  between 
the  WRL  Fund  and  the  Endeavor  Trust 
or  more  indirectly  between  the  WRL 
Fund  and  the  Accounts  and  between  the 
Accoimts  and  the  Endeavor  Trust.  PFL, 
AUSA,  the  Accounts,  the  WRL  Fund 
and  the  Endeavor  Trust  may  all  be 
considered  affiliates  or  affiliates  of 


affiliates  of  each  other  subject  to  the 
restrictions  of  section  17(a).  PFl  and 
AUSA,  through  various  separate 
accounts,  own  of  record  a  majority  of 
shares  of  the  Endeavor  Trust  and,  along 
with  Western  Reserve,  all  of  the  shares 
of  the  WRL  Fund.  In  addition,  the 
Endeavor  Trust  and  the  WRL  Fund  may 
be  under  the  control  of  (or  under 
common  control-with)  PFL  and  AUSA. 

4.  Section  17(b)  provides  that  the 
Commission  may  grant  an  order 
exempting  a  proposed  transaction 
provided:  (i)  The  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (ii)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
Act;  and  (iii)  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act. 

5.  Applicants  request  an  order 
pursuant  to  section  17(b)  of  the  Act 
exempting  them  from  section  1 7(a)  of 
the  Act  to  the  extent  necessary  to  carry 
out  the  substitution  by  redeeming 
securities  in-kind  or  partly  in-kind. 
Applicants  assert  that  the  terms  of  the 
proposed  substitutions  as  set  forth 
herein,  including  the  consideration  to 
be  paid  and  received,  are  reasonable  and 
fair  to:  (1)  The  Endeavor  Trust  and  the 
Endeavor  Janus  Growth  Portfolio,  (2)  the 
WRL  Fund  and  the  WRL  Growth 
Portfolio,  and  (3)  policy  owners 
invested  in  the  WRL  Growth  Portfolio; 
and  do  not  involve  overreaching  on  the 
part  of  any  person  concerned. 
Applicants  assert  that  the  proposed 
substitution  will  conform  to  all  the 
conditions  of  Rule  17a-7  and  each 
fund's  procedures  thereunder,  except 
that  the  consideration  paid  for  securities 
being  purchased  or  sold  may  not  be 
entirely  cash.  To  the  extent  that  in-kind 
transactions  do  not  comply  with  the 
requirements  of  Rule  17a-7,  applicants 
assert  that  the  proposed  transactions 
provide  the  same  degree  of  protection  as 
provided  by  the  conditions  of  the  rule. 
Applicants  further  assert  that  the 
proposed  transaction  is  consistent  with 
the  policy  of:  (1)  the  Endeavor  Trust  and 
the  Endeavor  Janus  Growth  Portfolio, 
and  (2)  the  WRL  Fund  and  the  WRL 
Growth  Portfolio,  as  recited  in  its 
current  registration  statement  and  are 
consistent  with  the  general  purposes  of 
the  1940  Act. 

6.  Applicants  assert  that  consolidating 
all  investment  options  for  the  Policies 
under  the  Endeavor  Trust  will  result  in 
overall  benefits  to  Policy  owners,  by 
simplifying  the  disclosure  required  in 


each  Policy's  prospectus  and  by  making 
the  Accounts  less  cumbersome  to 
administer. 

Conclusion 

Applicants  submit  that,  for  all  the 
reasons  stated  above,  the  proposed 
substitutions  are  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  99-7957  Filed  3-31-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«l.  No.  IC-23763;  Hie  No.  81-11464] 
Sun  Capital  Advisers  Trust,  sL  al 

March  25, 1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("1940  Act")  granting  exemptive  relief 
from  sections  9(a),  13(a),  15(a)  and  15(b) 
of  the  1940  Act  and  rules  6e-2(b)(15) 
and  6e-3(T)(b)(15)  thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  shares  of  Sun 
Capital  Advisers  Trust  ("Trust")  and 
any  other  similar  investment  companies 
that  Sim  Capital  Advisers,  Inc.  ("Sun 
Advisers"  or  "Adviser")  may  in  the 
future  serve  or  manage  as  investment 
adviser,  administrator,  principal 
underwriter  or  sponsor  (the  iWst  and 
these  similar  investment  companies;  the 
"Funds"),  to  be  sold  to  and  held  by:  (1) 
Separate  accoimts  funding  variable 
annuity  and  variable  life  insurance 
contracts  issued  by  both  affiliated  life 
insurance  companies;  and  (2)  qualified 
pension  and  retirement  plans  outside  of 
the  separate  account  context  for  which 
shares  of  the  Funds  would  be  held  by 
the  trustees  of  those  plans  ("Qualified 
Plans"  or  "Plans"). 

APPUCANTS:  Sun  Capital  Advisers  Trust 
and  Sun  Capital  Advisers,  Inc. 
RUNG  DATE:  The  application  was  filed 
on  January  11, 1999. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  vdll  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Uie  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
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mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  April  19, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
addresses:  Secretary,  SEC,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Applicants,  c/o  Peter  F.  Demuth, 
Esq.,  Sim  Life  of  Canada,  One  Sun  Life 
Executive  Park,  Wellesley  Hills, 
Massachusetts  02481. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  A.  Novack,  Senior  Coimsel,  or 
Kevin  M.  Kirchoff,  Branch  Chief,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  ior  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.  Washington.  DC  20549 
((202)  942-6090). 

Applicants'  Representadons 

1.  The  Trust  is  an  open-end 
management  investment  company 
organized  as  a  Delaware  business  trust, 
registered  under  the  Seciu-ities  Act  of 
1933  and  the  1940  Act.  The  Trust 
currently  consists  of  three  separate 
series  of  shares  ("Series"),  each  of 
which  has  its  own  investment  objectives 
and  policies.  The  Trust  may  issue 
additional  classes  of  shares  in  the 
future. 

2.  Sun  Advisers  is  registered  as  an 
investment  adviser  imder  the 
Investment  Advisers  Act  of  1940,  as 
amended,  and  is  the  investment  adviser 
for  each  Series. 

3.  The  Funds  would  offer  shares  of  its 
Series  to  separate  accoimts  registered 
under  the  1940  Act  as  imit  investment 
trusts  ("Separate  Accoimts")  of  multiple 
affiUated  and  unaffiliated  life  insurance 
companies  to  serve  as  the  investment 
medium  for  variable  contracts  issued  by 
the  life  insurance  companies.  Variable 
contracts  may  include  variable  annuity 
contracts  and  variable  life  insurance 
contracts  (collectively,  "Variable 
Contracts").  The  Funds  may  in  the 
future  offer  their  shares  to  other  separate 
accounts  that  are  not  registered  as 
investment  companies  under  the  1940 
Act  pursuant  to  the  exceptions  from 
registration  in  sections  3(c)(1)  and 
3(c)(ll)  of  the  1940  Act.  Insurance 
companies  whose  separate  accoimts 


would  own  shares  of  the  Funds  are 
referred  to  as  "participating  insurance 
companies." 

4.  Each  participating  insurance 
company  will  have  the  legal  obligation 
to  satisfy  all  requirements  apphcable  to 
it  under  the  federal  securities  laws  in 
connection  with  any  Variable  Contract 
issued  by  such  company.  The  Funds' 
role  under  this  arrangement,  so  far  as 
the  federal  securities  laws  are 
applicable,  will  be  limited  to  that  of 
offering  their  shares  to  separate 
accounts  of  participating  insurance 
companies  and  fulfilling  any  conditions 
the  Commission  may  impose  upon 
granting  the  order  requested  herein. 

5.  The  Funds  also  may  offer  shares 
directly  to  Qualified  Plans  outside  of  the 
separate  account  context.  The  Funds 
propose  to  offer  shares  to  any  Qualified 
Plans  that  can,  consistent  with 
applicable  federal  income  tax  law, 
invest  in  the  Funds  consistent  with  the 
Funds  serving  as  investment  vehicles 
for  Variable  Contracts. 

6.  It  is  anticipated  that  Qualified 
Plans  may  choose  a  Fund  (or  any  one  or 
more  series  thereof)  as  the  sole 
investment  under  the  Plan  or  as  one  of 
several  investments.  Plan  participants 
may  or  may  not  be  given  an  investment 
choice  among  available  alternatives, 
depending  on  the  Plan  itself.  Shares  of 
the  Funds  sold  to  Qualified  Plans  would 
be  held  by  the  trustee(s)  of  these  Plans 
as  mandated  by  section  403(a)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended  ("ERISA"). 
Pass-through  voting  need  not  be,  but 
may  be,  provided  to  the  participants  in 
such  Qualified  Plans  pursuant  to  ERISA. 

Applicants'  Legal  Analysis 

1.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through 
Separate  Accounts,  Rule  6e-2(b)(15) 
provides  partial  exemptions  from 
sections  9(a),  13(a),  15(a)  and  15(b)  of 
the  1940  Act.  The  exemptions  granted 
by  Rule  6e-2(b)(15) — are  available  only 
if  the  management  investment  company 
underlying  the  Separate  Account 
("underlying  fund")  offers  its  shares 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  Ufe  insurer,  or 
any  affiliated  life  insurance  company" 
(emphasis  added).  Therefore,  the  relief 
granted  by  Rule  6e-2(b)(15)  is  not 
available  for  a  scheduled  premium 
variable  Ufe  insurance  separate  account 
that  owns  shares  of  an  underlying  fund 
that  also  offers  its  shares  to  a  variable 
annuity  or  flexible  premium  variable 
life  insurance  policy  of  the  same 
company  or  of  any  affiliated  life 
insurance  company.  The  use  of  a  • 
common  management  investment 


company  as  the  underlying  investment 
medium  for  both  variable  annuity  and 
variable  life  insurance  separate  accounts 
of  the  same  life  insurance  company  or 
of  any  affiliated  Ufe  insurance  company 
is  referred  to  as  "mixed  funding." 

2.  The  relief  granted  by  Rule  6e- 
2(b)(15)  also  is  not  available  for  a 
scheduled  premium  variable  life 
insurance  separate  account  that  owns 
shares  of  an  imderlying  fund  that  also 
offers  its  shares  to  separate  accounts 
funding  Variable  Contracts  of  one  or 
more  unaffiUated  Ufe  insurance 
companies.  The  use  of  a  common 
management  investment  company  as  the 
underljdng  investment  medium  for 
variable  life  insurance  separate  accounts 
of  one  insurance  company  and  separate 
accounts  funding  Variable  Contracts  of 
one  or  more  unaffiUated  insurance 
companies  is  referred  to  as  "shared 
funding." 

3.  AppUcants  assert  that  the  reUef 
granted  by  Rule  6e-2(b)(15)  is  in  no  way 
affected  by  the  purchase  of  shares  of  the 
Funds  by  Qualified  Plans.  However, 
because  the  reUef  under  Rule  6e- 
2(b)(15)  is  available  only  if  shares  are 
offered  exclusively  to  separate  accounts, 
additional  exemptive  relief  is  necessary 
if  the  shares  of  the  Funds  are  also  to  be 
sold  to  Plans. 

4.  In  connection  with  the  funding  of 
flexible  premium  variable  life  insurance 
contracts  issued  through  a  Separate 
Account,  Rule  6e-3(T)(b)(15)  provides 
partial  exemptions  from  sections  9, 
13(a),  15(a)  and  15(b)  of  the  1940  Act. 
The  exemptions  granted  by  6e-3(T)  are 
available  only  if  the  Separate  Account's 
underlying  fund  offers  its  shares 
"exclusively  to  separate  accounts  of  the 
life  insurer,  or  of  any  affiliated  life 
insurance  company,  offering  either 
scheduled  [premium  variable  life 
insurance]  contracts  or  flexible 
[premium  variable  life  insurance] 
contracts,  or  both,  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiUated  life  insurance  company." 
(emphasis  added).  Thus,  Rule  6e- 
3(T)(b)(15)  permits  mixed  funding  for  a 
flexible  premium  variable  Ufe  insurance 
separate  account,  subject  to  certain 
conditions.  However,  Rule  6e-3(T)  does 
not  permit  shared  funding  because  the 
relief  is  not  available  for  a  flexible 
premium  variable  Ufe  insurance 
separate  account  that  owns  shares  of  a 
management  investment  company  that 
also  offers  its  shares  to  separate 
accounts  (including  variable  annuity 
and  flexible  premium  and  scheduled 
premium  variable  Ufe  insurance 
separate  accounts)  of  unaffiUated  life 
insurance  companies. 
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5.  Applicants  assert  that  the  relief 
granted  by  Rule  6e-3(T)  is  in  no  way 
affected  by  the  purchase  of  shares  of  the 
Funds  by  Qualified  Plans.  However, 
because  the  relief  under  Rule  6e-3(T)  is 
available  only  if  shares  are  offered 
exclusively  to  separate  accounts, 
additional  exemptive  relief  is  necessary 
if  the  shares  of  the  funds  are  also  to  be 
sold  to  Plans. 

6.  Applicants  state  that  section  817(h) 
of  the  Internal  Revenue  Code  of  1986,  as 
amended  ("the  Code"),  imposes  certain 
diversification  standards  on  the 
underlying  assets  of  the  Variable 
Contracts  held  by  series  of  the  Funds. 
The  Code  provides  that  a  Variable 
Contract  will  not  be  treated  as  an 
annuity  contract  or  Ufe  insurance 
contract  for  any  period  (and  any 
subsequent  period)  for  which  the 
investments  of  the  segregated  asset 
account  on  which  the  Variable  Contract 
is  based  are  not  adequately  diversified, 
in  accordance  with  regulations 
prescribed  by  the  Treasury  Department. 
These  diversification  regulations  are 
applied  by  taking  into  account  the  assets 
of  an  underlying  investment  company 
in  which  the  account  invests  if  all  of  the 
beneficial  interests  in  the  regulated 
investment  company  are  held  by  certain 
designated  persons.  On  March  2, 1989, 
the  Treasiuy  Department  published 
regulations  (Treas.  Reg.  §  1.817-5) 
which  adopted  in  final  form 
diversification  requirements  for  the 
investments  underlying  Variable 
Contracts.  The  regulations  provide  that, 
in  order  to  meet  the  diversification 
requirements,  all  of  the  beneficial 
interests  in  an  imderlying  regulated 
investment  company  must  be  held  by 
the  segregated  asset  accounts  of  one  or 
more  insurance  companies.  However, 
the  Regulations  also  contain  certain 
exceptions  to  this  requirement,  one  of 
which  allows  shares  in  such  an 
investment  company  to  be  held  by  the 
trustee  of  a  Qualified  Plan.  Thus,  a  fund 
that  serves  as  an  investment  vehicle  for 
Variable  Contracts  may  also  offer  its 
shares  to  certain  Qualified  Plans 
without  adversely  affecting,  for 
purposes  of  the  diversification 
requirements  under  section  817(h),  the 
ability  of  shares  in  the  same  investment 
company  to  also  be  held  by  the  separate 
accounts  of  insurance  companies  in 
connection  with  their  Variable 
Contracts.  Treas.  Reg.  §1.817-5(f)(3)(iii). 

7.  Applicants  state  that  the 
promulgation  of  Rules  6e-2  and  6e-3(T) 
preceded  the  issuance  of  the  Treasury 
Regulations  which  made  it  possible  for 
shares  of  an  investment  company  to  be 
held  by  the  trustee  of  a  Qualified  Plan 
without  adversely  affecting  the  ability  of 
shares  in  the  same  investment  company 


to  be  held  by  the  separate  accoimts  of 
insurance  companies  in  connection 
with  their  Variable  Contracts.  Thus,  the 
sale  of  shares  of  the  same  investment 
company  to  separate  accounts  and 
Qualified  Plans  could  not  have  been 
envisioned  at  the  time  of  the  adoption 
of  Rules  6e-2(b)(15)  and  6e-3(T)(b)(15). 
given  the  then-current  tax  law. 

8.  Accordingly,  Applicants  request 
that  the  Commission  issue  an  order 
pursuant  to  section  6(c)  of  the  1940  Act 
exempting  variable  life  insurance 
separate  accounts  of  participating 
insurance  companies  (and,  to  the  extent 
necessary,  any  principal  underwriter 
and  depositor  of  such  an  account)  and 
the  Fxmds  from  section  9(a),  13(a),  15(a), 
and  15(b)  of  the  1940  Act,  and  sub- 
paragraph (b)(15)  of  Rules  6e-2  and  6e- 
3(T)  thereimder,  to  the  extent  necessary 
to  permit  shares  of  the  Funds  to  be 
offered  and  sold  to,  and  held  by:  (a) 
variable  annuity  and  variable  life 
insurance  separate  accoimts  of  the  same 
life  insiurance  company  or  of  affiUated 
or  unaffiliated  life  insurance  companies, 
and  (b)  Qualified  Plans. 

9.  In  general,  section  9(a)  of  the  1940 
Act  disqualifies  any  person  convicted  of 
certain  offenses,  and  any  company 
affiliated  with  that  person,  firom  acting 
or  serving  in  various  capacities  with 
respect  to  a  registered  investment 
company.  More  specifically,  section 
9(a)(3)  provides  that  it  is  unlawful  for 
any  company  to  serve  as  an  investment 
adviser  to,  or  principal  underwriter  for, 
any  registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  disqualification 
enumerated  in  sections  9(a)(1)  or  (2). 

10.  Rules  6e-2(b)(15)(i)  and  (ii)  and 
6e-3(T)(b)(15)(i)  and  (ii)  provide 
exemptions  from  section  9(a)  under 
certain  circxmistances,  subject  to  the 
limitations  discussed  above  on  mixed 
and  shared  funding.  These  exemptions 
limit  the  application  of  the  eligibility 
restrictions  to  affiUated  individuals  or 
companies  that  directly  participate  in 
the  management  of  the  underlying 
management  company.  The  relief 
provided  by  the  rules  permits  a  person 
disqualified  under  section  9(a)  to  serve 
as  an  officer,  director,  or  employee  of 
the  life  insurer  or  its  affiliates,  so  long 
as  that  person  does  not  participate 
directly  in  the  management  or 
administration  of  the  imderlying 
investment  company.  Thus,  an  insurer 
shall  be  eligible  to  serve  as  the 
underlying  fund's  investment  adviser  or 
principal  underwriter,  provided  that 
none  of  the  insurer's  personnel  who  are 
ineligible  pursuant  to  section  9(a)  are 
participating  in  the  management  of  the 
fund. 


11.  Applicants  state  that  the  partial 
relief  granted  in  Rules  6e-2  and  6e-3(T) 
from  the  requirements  of  section  9  of  the 
1940  Act  limits,  in  effect,  the  amount  of 
monitoring  necessary  to  ensure 
compliance  with  Section  9  to  that  which 
is  appropriate  in  light  of  the  policy  and 
puirposes  of  that  section.  Applicants 
state  that  there  is  no  regulatory  purpose 
in  extending  the  companies'  monitoring 
requirements  to  embrace  a  full 
application  of  Section  9(a) 's  eligibility 
restrictions  because  of  mixed  or  shared 
funding.  Those  individuals  who 
participate  in  the  management  or 
administration  of  the  Funds  will  remain 
the  same  regardless  of  which  separate 
accoimts  or  insurance  companies  use 
the  Fuinds.  Applicants  assert  that 
applying  the  monitoring  requirements  of 
Section  9(a)  because  of  investment  by 
separate  accoimts  of  other  insurers 
would  be  imjustified  and  would  not 
serve  any  regulatory  purpose. 
Furthermore,  Applicants  assert  that  the 
increased  monitoring  costs  would 
reduce  the  net  rates  of  return  realized  by 
contract  owners.  Applicants  further 
assert  that  the  relief  requested  will  in  no 
way  be  affected  by  the  proposed  sale  of 
shares  of  the  Funds  to  Qusdified  Plans, 
and  that  the  insulation  of  the  Funds 
from  those  individuals  who  are 
disqualified  imder  the  1940  Act  will 
remain  intact  even  if  shares  of  the 
Funds  are  sold  to  Qualified  Plans.  Since 
the  Qualified  Plans  are  not  investment 
companies  and  will  not  be  deemed  to  be 
affiliated  persons  of  the  participating 
insurance  companies  solely  by  virtue,  of 
their  shareholdings  in  the  Funds,  they 
are  not  subject  to  Section  9(a)  and  thus 
no  additional  relief  is  necessary. 

12.  Subparagraph  (b)(15)(iii)  of  Rules 
6e-2  and  6e-3(T)  under  the  1940  Act 
assumes  that  contract  owners  are 
entitled  to  pass-through  voting 
privileges  with  respect  to  investment 
company  shares  held  by  a  separate 
accoimt.  However,  subparagraph 
(b){15)(iii)  of  Rules  6e-2  and  6e-3(T) 
provides  exemptions  from  the  pass- 
through  voting  requirement  with  respect 
to  several  significant  matters. 

13.  Subparagraph  (b)(15)(iii)  of  Rules 
6e-2  and  6e-3(T)  provides  that  an 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  with  respect  to  the  investments 
of  an  imderlying  fund  that  would  result 
in  changes  in  the  subclassification  or 
investment  objectives  of  the  underlying 
fund,  or  with  respect  to  any  contract 
between  a  fund  and  its  investment 
adviser,  when  an  insurance  regulatory 
authority  so  requires,  subject  to  certain 
requirements.  In  addition,  an  insurance 
company  may  disregard  the  voting 
instructions  of  its  contract  owners  if  the 


Federal  Re^er/Vol.  64,  No.  62 / Thvirsday,  April  1,  1999 /Notices 


15849 


contract  owners  initiate  any  change  in 
the  underlying  fund's  investment 
policies,  principal  underwriter,  or 
investment  adviser  (provided  that 
disregarding  such  voting  instructions  is 
reasonable  and  complies  with  the  other 
provisions  of  Rules  6e-2  and  6e-3(T)). 
Voting  instructions  with  respect  to  a 
change  in  investment  policies  may  be 
disregarded  if  the  insiuance  company 
makes  a  good-faith  determination  that 
such  change  woiUd:  (a)  Violate  state 
law;  or  (b)  result  in  investment  that 
either  would  not  be  consistent  vtdth  the 
investment  objectives  of  the  separate 
account,  or  would  vary  from  the  general 
quality  and  nature  of  investments  and 
investment  techniques  used  by  other 
separate  accounts  of  the  company  or  of 
an  affiliated  life  insurance  company 
with  similar  investment  objectives. 
Voting  instructions  with  respect  to  a 
change  in  an  investment  adviser  or 
principal  imderwriter  may  be 
disregarded  if  the  insurance  company 
makes  a  good-faith  determination  that: 
(a)  The  adviser's  fees  would  exceed  the 
maximum  rate  that  may  be  charged 
against  the  separate  accoimt's  assets;  (b) 
the  proposed  adviser  may  be  expected 
to  employ  investment  techniques  that 
vary  from  the  general  techniques  used 
by  the  current  adviser;  or  (c)  the 
proposed  adviser  may  be  expected  to 
manage  the  investments  in  a  manner 
that  woidd  be  inconsistent  with  the 
investment  company's  investment 
objectives  or  in  a  manner  that  would 
residt  in  investments  that  vary  from 
certain  standards. 

14.  Applicants  state  that  Rule  6e-2 
recognizes  that  a  variable  life  insurance 
policy  is  an  insurance  contract,  has 
important  elements  imique  to  insurance 
contracts  and  is  subject  to  extensive 
state  regulation.  Applicants  maintain 
that  in  adopting  Rule  6e-2(b)(15)(iii), 
the  Commission  expressly  recognized 
that  state  insurance  regidators  have 
authority,  pursuant  to  state  insurance 
laws  or  regulations,  to  disapprove  or 
require  changes  in  investment  polices, 
investment  advisers  or  principal 
underwriters.  Applicants  also  state  that 
the  Commission  expressly  recognized 
that  state  insurance  regidators  have 
authority  to  require  an  insurance 
company  to  draw  bom  its  general 
account  to  cover  costs  imposed  upon 
the  insurance  company  by  a  change 
approved  by  contract  owners  over  the 
insurance  company's  objection. 
Therefore,  the  Commission  deemed 
exemptions  from  pass-through  voting 
requirements  necessary  "to  assure  the 
solvency  of  the  life  insurer  and  the 
performance  of  its  contractual 
obligations  by  enabling  an  insurance 


regidatory  authority  or  the  life  ins\u«r  to 
act  when  certain  proposals  reasonably 
coidd  be  expected  to  increase  the  risks 
undertaken  by  the  life  insurer." 
Applicants  assert  that  in  this  respect, 
flexible  premium  variable  life  insurance 
contracts  are  identical  to  scheduled 
premitmi  variable  life  insurance 
contracts;  and  that  therefore  the 
corresponding  provisions  of  Rvde  6e- 
3(T)  imdoubtedly  were  adopted  in 
recognition  of  the  same  factors. 

15.  Applicants  submit  that  state 
insurance  regulators  have  much  the 
same  authority  over  variable  annuity 
separate  accounts  as  they  have  over 
variable  life  insurance  separate 
accoimts,  and  that  variable  annuity 
contracts  pose  some  of  the  same  kinds 
of  risks  to  insurers  as  variable  life 
insurance  contracts.  Applicants  submit 
that  while  the  Commission  staff  has  not 
been  called  upon  to  address  the  general 
issue  of  state  insurance  regulators' 
authority  over  variable  annuity 
contracts,  perhaps  this  is  because  the 
Commission  has  not  developed  a  single 
comprehensive  exemptive  mle  for 
variable  annuity  contracts. 

16.  Applicants  assert  that  these 
considerations  are  no  less  important  or 
necessary  in  connection  with  mixed  and 
shared  funding.  Applicants  state  that 
mixed  and  shared  funding  does  not 
compromise  the  goals  of  state  insurance 
regulatory  authorities  or  of  the 
Commission.  Indeed,  Applicants  assert 
that  by  permitting  these  arrangements, 
the  Commission  eliminates  needless 
duplication  of  start-up  and 
administrative  expenses  and  facilities 
the  growth  of  imderljdng  fund  assets, 
thereby  making  effective  portfolio 
management  strategies  easier  to 
implement  and  promoting  other 
economies  of  scale.  Applicants  further 
state  that  the  sale  of  Fund  shares  to 
Plans  will  not  have  any  impact  on  the 
relief  requested  in  this  regaid.  As 
previously  noted,  shares  of  the  Funds 
will  be  held  by  the  trustees  of  the  Plans 
as  required  by  section  403(a)  of  ERISA. 
Section  403(a)  also  provides  that  the 
trustees  must  have  exclusive  authority 
and  discretion  to  manage  and  control 
the  Plan  investments  with  two 
exceptions:  (a)  When  the  Plan  expressly 
provides  that  the  trustees  are  subject  to 
the  direction  of  a  named  fiduciary  who 
is  not  a  trustee,  in  which  case  the 
trustees  are  subject  to  proper  directions 
made  in  accordance  with  the  terms  of 
the  plan  and  not  contrary  to  ERISA;  and 
(b)  when  the  authority  to  manage, 
acquire  or  dispose  of  assets  of  the  plan 
is  delegated  to  one  or  more  investment 
managers  pursuant  to  section  402(c)(3) 
of  ERISA.  Unless  one  of  the  two 
exceptions  stated  in  Section  403(a) 


applies.  Plan  trustees  have  the  excliisive 
authority  and  responsibility  for  voting 
proxies.  U  a  named  fiduciary  appoints 
an  investment  manager,  the  investment 
manager  has  the  responsibility  to  vote 
the  shares  held  unless  the  ri^t  to  vote 
such  shares  is  reserved  to  the  trustees  or 
the  named  fiduciary.  Where  a  Qualified 
Plan  does  not  provide  participants  with 
the  right  to  give  voting  instructions, 
Applicants  do  not  see  any  potential  for 
material  irreconcilable  conflicts 
between  or  among  contract  holders  and 
Plan  participants  with  respect  to  voting 
of  a  Fund's  shares.  Accordingly, 
Applicants  assert  that  unlike  the  case 
widi  insurance  company  separate 
accounts,  the  issue  of  the  resolution  of 
material  irreconcilable  conflicts  with 
respect  to  voting  is  not  present  with 
respect  to  Qualified  Plans  since  the 
Qualified  Plans  are  not  reqiiired  to  pass- 
through  voting  privileges. 

17.  Applicants  submit  that  even  if  a 
Qualified  Plan  were  to  hold  a 
controlling  interest  in  a  Fund, 
Applicants  do  not  believe  that  such 
control  would  disadvant^e  other 
investors  in  the  Fimd  to  any  greater 
extent  than  is  the  case  when  any 
institutional  shareholder  holds  a 
majority  of  the  voting  securities  of  any 
open-end  management  investment 
company.  In  this  regard,  Applicants 
submit  diat  investment  in  a  Fund  by  a 
Plan  will  not  create  any  of  the  voting 
issues  occasioned  by  mixed  funding  or 
shared  funding.  Unlike  mixed  or  shared 
funding,  Plan  participant  voting  rights 
cannot  be  frustrated  by  veto  ri^ts  of 
insurers  or  state  regulators.  While  a 
Qualified  Plan  may  provide  participants 
with  the  right  to  give  voting 
instructions.  Applicants  assert  that  there 
is  no  reason  to  believe  that  participants 
in  Qualified  Plans  generally,  or  those  in 
a  particular  Plan,  either  as  a  single 
group  or  in  combination  with 
participants  in  other  Plans,  would  vote 
in  a  manner  that  would  disadvantage 
contract  owners.  In  this  regard. 
Applicants  submit  that  the  purchase  of 
shares  of  Funds  by  Qualified  Plans  that 
provide  voting  rights  to  p>articipants 
does  not  present  siny  complications  not 
otherwise  occasioned  by  mixed  and 
shared  funding. 

18.  Applicants  assert  that  no 
increased  conflicts  of  interest  woidd  be 
presented  by  the  granting  of  the 
requested  relief.  Applicants  assert  that 
shared  funding  by  unaffiliated 
insurance  companies  shoidd  not  present 
any  issues  that  do  not  already  exist  for 

a  single  insurance  company  that  is 
licensed  to  do  business  in  several  or  all 
btates.  Applicants  note  that  where  an 
insurer  is  licensed  to  do  business  in 
several  or  all  states,  it  is  possible  that  a 
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particular  state  insurance  regiilatory 
body  could  require  action  that  is 
inconsistent  with  the  requirements  of 
other  states  in  which  the  insurance 
company  offers  its  Variable  contracts. 
Applicants  submit  that  this  possibility 
is  not  significantly  different  or  greater 
than  exists  where  different  insurers  may 
be  domiciled  in  different  states. 

19.  Applicants  further  submit  that 
affiliation  does  not  reduce  the  potential, 
if  any  exists,  for  differences  in  state 
regulatory  requirements.  Affiliated 
insurers  may  be  domiciled  in  different 
states  and  be  subject  to  differing  state 
law  requirements.  In  any  event,  the 
conditions  (adapted  from  the  conditions 
included  in  rule  6e-3(T)(b)(15)) 
discussed  below  are  designed  to 
safeguard  against,  and  provide 
procedures  for  resolving,  any  adverse 
effects  that  differences  among  state 
regidatory  requirements  may  produce.  If 
a  particular  state  insiirance  regiilator's 
decision  confUcts  with  the  majority  of 
other  state  regulators,  the  affected 
insurer  will  be  required  to  withdraw  its 
separate  account's  investment  in  the 
affected  Fund.  This  requirement  will  be 
provided  for  in  agreements  that  will  be 
entered  into  by  participating  insurance 
companies  with  respect  to  their 
participation  in  the  Fimds 
("participation  agreements"). 

20.  Applicants  also  argue  that 
affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  the  advisability  or 
legality  of  a  change  in  investment 
policies,  principal  underwriter,  or 
investment  adviser  initiated  by  contract 
owners.  Potential  disagreement  is 
limited  by  the  requirement  that 
disregarding  voting  instructions  be 
reasonable  and  based  on  specific  good 
faith  determinations.  However,  if  an 
insurer's  decision  to  disregard  contract 
owner  voting  instructions  represents  a 
minority  position  or  would  preclude  a 
majority  vote,  such  insurer  may  be 
required,  at  a  Fund's  election,  to 
withdraw  its  separate  account's 
investment  in  the  Fund,  and  no  charge 
or  penalty  will  be  imposed  as  a  result 
of  such  a  withdrawal.  This  requirement 
will  be  provided  for  in  the  Fimd's' 
participation  agreement. 

21.  Applicants  submit  that  there  is  no 
reason  why  the  investment  policies  of 
the  Funds  would  or  should  be 
materially  different  from  what  these 
policies  would  or  should  be  if  the  Fimds 
funded  only  variable  annuity  contracts 
or  variable  life  insiuance  contracts, 
whether  flexible  premium  or  scheduled 
premium  contracts.  Each  type  of 
insurance  product  is  designed  as  a  long- 
term  investment  program.  Each  Fimd 
will  be  managed  to  attempt  to  achieve 


the  Fund's  investment  objectives,  and 
not  to  favor  or  disfavor  any  particular 
participating  insurer  or  type  of 
insurance  product.  Applicants  assert 
that  there  is  no  reason  to  believe  that 
different  features  of  various  types  of 
contracts,  including  the  "minimum 
death  benefit"  guarantee  under  certain 
variable  life  insurance  contracts,  will 
lead  to  different  investment  poUcies  for 
different  types  of  Variable  Contracts. 
Applicants  state  that  under  existing 
statutes  and  regulations,  an  insurance 
company  and  its  affiliates  can  offer  a 
variety  of  variable  annuity  and  life 
insurance  contracts,  some  with  death 
benefit  guarantees,  all  funded  by  a 
single  mutual  fund. 

22.  AppUcants  also  submit  that  no 
one  investment  strategy  can  be 
identified  as  appropriate  to  a  particular 
insurance  product.  Each  pool  of 
Variable  Contract  owners  is  composed 
of  individuals  of  diverse  financial 
status,  ages,  insiu-ance  needs  and 
investment  goals.  A  Fund  supporting 
even  one  type  of  insiirance  product 
must  accommodate  these  diverse  factors 
to  attract  and  retain  purchasers. 
AppUcants  also  assert  that  permitting 
mixed  and  shared  funding  will  provide 
economic  support  for  the  growth  of  the 
Fimds  and  may  encom-age  more 
insurance  companies  to  offer  Variable 
Contracts. 

23.  As  noted  above,  section  817(h)  of 
the  Code  imposes  certain  diversification 
standards  on  the  assets  underlying 
variable  annuity  contracts  and  variable 
life  insxirance  contracts  held  in  the 
portfolios  of  management  investment 
companies.  Treasury  Regulation 

§  1.817-5(f)(3)(iii),  which  estabUshed 
diversification  requirements  for  such 
portfolios,  specifically  permits 
"qualified  pension  or  retirement  plans" 
and  separate  accounts  to  invest  in  the 
same  underlying  management 
investment  company.  Tlierefore, 
Applicants  assert  that  neither  the  Code, 
nor  the  Treasury  regiilations,  nor  the  "• 
revenue  rulings  thereunder,  present  any 
inherent  conflicts  of  interest  if  QuaUfied 
Plans,  variable  annuity  separate 
accoimts  and  variable  life  separate 
accounts  all  invest  in  the  same 
management  investment  company. 

24.  Applicants  note  that  while  there 
may  be  differences  in  the  manner  in 
which  distributions  from  variable 
annuity  contracts,  variable  life 
insiu-ance  contracts  and  Qualified  Plans 
are  taxed,  the  tax  consequences  do  not 
raise  any  conflicts  of  interest.  When 
distributions  are  to  be  made,  and  the 
Separate  Account  or  Qualified  Plan 
cannot  net  piuchase  payments  to  make 
the  distributions,  the  Separate  Account 
or  Qualified  Plan  will  redeem  shares  of 


the  Funds  as  their  net  asset  value.  The 
Quahfied  Plan  will  then  make 
distributions  in  accordance  with  the 
terms  of  the  Plan,  and  the  life  insurance 
company  will  make  distributions  in 
accordance  with  the  terms  of  the 
Variable  Contract.  Distributions  and 
dividends  will  be  declared  and  paid  by 
the  Fimds  without  regard  to  the 
character  of  the  shareholder. 

25.  Applicants  also  state  that  it  is 
possible  to  provide  an  equitable  means 
of  giving  voting  rights  to  Separate 
Account  Contract  owners  and  to  the 
trustees  of  Qualified  Plans.  Each  Fund 
or  its  agent  will  inform  each 
participating  insiu^mce  company  of 
each  Separate  Accoimt's  ownership  of 
Fund  shares,  as  well  as  inform  the 
trustees  of  Qualified  Plans  of  their 
holdings.  Each  participating  insiirance 
company  will  then  soUcit  voting 
instructions  in  accordance  with  Rules 
6e-2  and  6e-3(T).  Qualified  Plans  and 
Separate  Accounts  will  each  have  the 
opportunity  to  exercise  voting  rights 
with  respect  to  thefr  Fimd  shares, 
although  only  the  Separate  Accounts  are 
required  to  pass  through  thefr  voting 
rights  to  contract  owners. 

26.  Applicants  submit  that  the  ability 
of  the  Fimds  to  sell  thefr  respective 
shares  dfrectly  to  Qualified  Plans  does 
not  create  a  "senior  security,"  as  this 
term  is  defined  under  Section  18(g)  of 
the  1940  Act,  with  respect  to  any 
Variable  Contract  Owner  as  opposed  to 
a  participant  in  a  Qualified  Plan. 
Regardless  of  the  rights  and  benefits  of 
participants  in  the  Qufdffied  Plans,  or 
Variable  Contract  owners,  the  Qualified 
Plans  and  the  Separate  Accounts  have 
rights  only  with  respect  to  thefr 
respective  shares  of  the  Funds.  They  can 
only  redeem  such  shares  at  thefr  net 
asset  value.  No  shareholder  of  any  of  the 
Funds  will  have  any  preference  over 
any  other  shareholder  with  respect  to 
distribution  of  assets  or  payments  of 
dividends. 

27.  Applicants  state  that  there  are  no 
conflicts  between  the  contract  owners  of 
the  Separate  Accounts  and  participants 
in  the  Qualified  Plans  with  respect  to 
the  state  insurance  commissioners'  veto 
power  over  investment  objectives.  The 
state  insurance  commissioners  have 
been  given  the  veto  power  in 
recognition  of  the  fact  that  insurance 
companies  usually  cannot  simply 
redeem  thefr  separate  accoimts  out  of 
one  fund  and  invest  in  another.  Time- 
consuming,  complex  transactions  must 
be  undertaken  to  accomplish  these 
redemptions  and  transfer.  On  the  other 
hand,  trustees  of  Qualified  Plans  can 
make  the  decision  quickly  and 
implement  the  redemption  of  thefr 
shares  from  the  Funds  and  reinvest  in 
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another  investment  vehide  without  the 
same  regulatory  impediments  or,  as  is 
the  case  with  most  Qualified  Plans,  even 
hold  cash  pending  a  suitable 
investment.  Based  on  the  foregoing. 
Applicants  represent  that  even  if 
conflicts  of  interest  arise  between 
Variable  Contract  owners  and  Qualified 
plans,  the  issue  can  be  almost 
immediately  resolved  because  the 
trustees  of  the  Qualified  Plans  can,  on 
their  own  initiative,  redeem  their  Fimd 
shares. 

28.  AppUcants  assert  that  various 
factors  have  limited  the  niunber  of 
insiuance  companies  that  offer  variable 
annuities  and  variable  life  insurance 
policies.  Applicants  state  that  these 
fectors  include  the  costs  of  organizing 
and  operating  investment  vehicles,  the 
lack  of  expertise  with  respect  to 
investment  management  ([principally 
with  respect  to  stock  and  money  market 
investments),  and  the  lack  of  name 
recognition  by  the  pubUc  of  certain 
insurers  as  investment  experts. 
AppUcants  assert  that  use  of  the  Fimds 
as  common  investment  medium  for 
Variable  Contracts  would  help  alleviate 
these  concerns,  because  participating 
insiuance  companies  will  benefit  not 
only  from  the  investment  and 
administrative  expertise  of  the  Adviser, 
but  also  from  the  cost  efficiencies  and 
investment  flexibiUty  afforded  by 
pooling  assets  for  multiple  Variable 
Contracts  and  insiu'ance  companies  in  a 
single  underlying  Fimd.  Therefore, 
Applicants  assert,  making  the  Fimds 
available  should  result  in  increased 
competition  with  respect  to  both 
Variable  Contract  design  and  pricing, 
which  can  be  expected  to  result  in  more 
product  variation  and  lower  charges. 

29.  AppUcants  also  submit  that  mixed 
and  shared  funding  should  provide 
benefits  to  Variable  Contract  owners  by 
eliminating  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  imderlying  funds.  Fiuthermore, 
the  sale  of  shares  of  the  Funds  to 
Qualified  Plans  should  result  in  an 
increased  amoimt  of  assets  available  for 
investment  by  the  Funds.  This  may 
benefit  Variable  Contract  owners  by 
promoting  economies  of  scale,  by 
permitting  increased  safety  through 
greater  diversification,  or  by  making  the 
addition  of  new  series  more  feasible. 
Applicants  further  beUeve  that  the  sale 
of  the  Fxmds  to  QuaUfied  Plans  does  not 
increase  the  risk  of  material 
irreconcilable  confUcts  to  the  Funds  or 
the  participating  Separate  Accouiits. 

30.  Applicants  assert  that  they  believe 
that  mixed  and  shared  funding  wiU 
have  no  adverse  federal  income  tax 
consequences. 


Applicants'  Conditions 

Applicants  have  consented  to  the 
foUowing  conditions: 

1.  A  majority  of  the  board  of  trustees 
(each  a  "Board")  of  each  of  the  Funds 
wiU  consist  of  persons  who  are  not 
"interested  persons"  of  the  Funds,  as 
defined  by  section  2(a)(19)  of  the  1940 
Act  and  the  rules  thereunder  and  as 
modified  by  any  applicable  orders  of  the 
Commission.  However,  if  this  condition 
is  not  met  by  reason  of  the  death, 
disqualification,  or  bona  fide  resignation 
of  any  trustee(s),  then  the  operation  of 
this  condition  shaU  be  suspended:  (a) 
For  a  period  of  45  days,  if  the  vacancy 
or  vacancies  may  be  filed  by  the  Board; 
(b)  for  a  period  of  60  days,  if  a  vote  of 
shareholders  is  required  to  fiU  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  appUcation. 

2.  The  Board  wiU  monitor  the  Funds 
for  the  existence  of  any  material 
irreconcilable  conflict  between  the 
interests  of  the  contract  owners  of  aU 
Separate  Accoimts  investing  in  the 
Fimds  and  aU  other  persons  investing  in 
the  Funds,  including  QuaUfied  Plans, 
and  determine  what  action,  if  any, 
should  be  taken  in  response  to  these 
confUcts.  A  material  irreconcilable 
conflict  may  arise  for  a  variety  of 
reasons,  including:  (a)  An  action  by  any 
state  iosurance  r^ulatory  authority;  (b) 
a  change  in  appUcable  federal  or  state 
insurance,  tax  or  securities  laws  or 
regulations,  or  a  public  ruUng,  private 
letter  ruling,  no-action  or  interpretive 
letter,  or  any  similar  action  by 
insurance,  tax,  or  seciuities  regulatory 
autborities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  any  series  of  the  Fimds 
are  being  managed;  (e)  a  difference  in 
voting  instructions  given  by  variable 
annuity  contract  owners,  variable  Ufe 
insiuance  contract  owners  and  Plan 
trustees;  (f)  a  decision  by  an  insurer  to 
disregard  die  voting  instructions  of 
contract  owners;  or  (g)  if  appUcable,  a 
decision  by  a  Qualified  Plan  to 
disregard  voting  instructions  of  Plan 
participants. 

3.  Participating  insurance  companies 
and  any  Qualified  Plan  that  executes  a 
participation  agreement  with  a  Fund 
(coUectively,  'Tarticipating  Parties") 
and  the  Adviser  wiU  report  any 
potential  or  existing  confUcts  of  which 
it  becomes  aware  to  the  Board  of  the 
relevant  Fund.  Participating  Parties  and 
the  Adviser  will  be  responsible  for 
assisting  the  Board  in  carrying  out  its 
responsibiUties  under  these  conditions, 
by  providing  the  Board  with  aU 
information  reasonably  necessary  for  the 


Board  to  consider  any  issues  raised. 
This  includes,  but  is  not  limited  to,  an 
obUgation  by  each  participating 
insurance  company  to  inform  the  Board 
whenever  contract  owner  voting 
instructions  are  disregarded  and,  if  pass- 
through  voting  is  appUcable,  an 
obligation  by  each  Qualified  Plan  that  is 
a  Participating  Party  to  inform  the  Board 
whenever  it  has  determined  to  disregard 
Plan  participant  voting  instructions.  The 
responsibiUty  to  report  such 
information  and  conflicts  and  to  assist 
the  Board  wiU  be  a  contractual 
obligation  of  all  Participating  Parties 
imder  their  participating  agreements 
and  these  agreements  wiU  be  carried  out 
with  a  view  only  to  the  interests  of  the 
contract  owners  and  Qualified  Plan 
participants. 

4.  If  it  is  determined  by  a  majority  of 
the  Board  of  a  Fimd,  or  a  majority  of  its 
disinterested  trustees,  that  a  material 
irreconcilable  confUct  exists,  the 
relevant  Participating  Parties  will,  at 
their  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
by  a  majority  of  the  disinterested 
trustees),  take  whatever  steps  are 
necessary  to  remedy  or  eliminate  the 
material  irreconcilable  confUct.  These 
steps  may  include:  (a)  Withdrawing  the 
assets  aUocable  to  some  or  aU  of  the 
Separate  Accoimts  of  the  participating 
insurance  companies  from  the  affected 
Fund  or  any  series  thereof  and 
reinvesting  these  assets  in  a  different 
investment  medium  (including  another 
series,  if  any,  of  such  Fimd)  or 
submitting  the  question  of  whether  such 
segregation  should  be  implemented  to  a 
vote  of  aU  affected  contract  owners  and, 
as  appropriate,  segregating  the  assets  of 
any  ^propriate  group  [i.e.,  aimuity 
contract  owners,  life  insurance  contract 
owners,  or  variable  contract  owners  of 
one  or  more  participating  insurance 
companies)  that  votes  in  favor  of  such 
segregation,  or  offering  to  the  affected 
contract  owners  the  option  of  making 
such  a  change;  (b)  withdrawing  the 
assets  aUocable  to  some  or  aU  of  the 
participating  QuaUfied  Plans  from  the 
relevant  Fund  and  reinvesting  those 
assets  in  a  different  investment  mediiun; 
and  (c)  estabUshing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcUable  confUct  arises  because  of 
an  insurer's  decision  to  disregard 
contract  owner  voting  instructions  and 
that  decision  represents  a  minority 
position  or  woidd  preclude  a  majority 
vote,  the  insurer  may  be  required,  at  the 
Fund's  election,  to  withdraw  its 
Separate  Account's  investment  in  the 
Fund,  and  no  charge  or  penalty  wiU  be 
imposed  as  a  result  of  the  withdrawal. 


15852 


Federal  Register / Vol.  64,  No.  62 /Thursday.  April  1.  1999 /Notices 


The  responsibility  of  taking  remedial 
action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  will  be  a 
contractual  obligation  of  all 
Participating  Parties  imder  their 
participation  agreements  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contract  owners  and  participants  in 
Qualified  Plans,  as  applicable. 

5.  For  the  piuposes  of  condition  4,  a 
majority  of  the  disinterested  members  of 
the  Board  of  the  affected  Fund  will 
determine  whether  or  not  any  proposed 
action  adequately  remedies  any  material 
irreconcilable  conflict,  but  in  no  event 
will  the  Fund  or  the  Advisor  be  required 
to  establish  a  new  funding  mediiun  for 
any  Variable  Contract  or  Qualified  Plan. 
No  participating  insurance  company 
will  be  required  by  condition  4  to 
establish  a  new  funding  medium  if  an 
offer  to  do  so  has  been  declined  by  a 
vote  of  a  majority  of  contract  owners 
materially  adversely  affected  by  the 
material  irreconcilable  conflict.  No 
Qualified  Plan  will  be  required  by 
condition  4  to  establish  a  new  funding 
mediiun  for  the  Plan  if:  (a)  a  majority  of 
Plan  participants  materially  and 
adversely  affected  by  the  material 
irreconcilable  conflict  vote  to  decline 
the  offer;  or  (b)  pursuant  to  governing 
Plan  docimients  and  applicable  law,  the 
Plan  makes  the  decision  without  a  vote 
of  Plan  participants. 

6.  A  Board's  determination  of  the 
existence  of  a  material  irreconcilable 
conflict  and  its  implications  will  be 
made  known  promptly  in  writing  to  the 
Adviser  and  all  Participating  Parties. 

7.  As  to  Variable  Contracts  issued  by 
Separate  Accounts,  participating 
insiu-ance  companies  will  provide  pass- 
through  voting  privileges  to  all  contract 
owners  so  long  as  and  to  the  extent  that 
the  Commission  continues  to  interpret 
the  1940  Act  to  reqixire  pass-through 
voting  privileges  for  Variable  Contract 
owners.  As  to  Variable  Contracts  issued 
by  unregistered  separate  accounts,  pass- 
through  voting  privileges  will  be 
extended  to  participants  to  the  extent 
granted  by  the  issuing  insiuance 
company.  Participating  insurance 
companies  will  be  responsible  for 
assuring  that  each  of  their  registered 
Separate  Accoimts  participating  in  a 
Fund  calculate  voting  privileges  as 
instructed  by  a  Fund  with  the  objective 
that  each  such  participating  insurance 
company  calculate  voting  privileges  in  a 
manner  consistent  with  other 
participating  insurance  companies.  The 
obligation  to  calculate  voting  privileges 
in  a  manner  consistent  with  all  other 
Separate  Accounts  investing  in  a  Fimd 


will  be  a  contractual  obligation  of  all 
participating  insurance  companies 
under  their  participating  agreements. 
Each  participating  insurance  company 
will  vote  Fimd  shares  held  by  Separate 
Accounts  for  which  it  has  not  received 
voting  instructions,  as  well  as  shares 
attributable  to  it,  in  the  same  proportion 
as  it  votes  shares  for  which  it  has 
received  voting  instructions.  Each 
Qualified  Plan  will  vote  as  required  by 
applicable  law  and  governing  Plan 
dociunents. 

8.  Each  Fund  will  comply  with  all 
provisions  of  the  1940  Act  reqiiiiing 
voting  by  shareholders  (which,  for  these 
purposes,  will  be  the  persons  having  a 
voting  interest  in  the  Fund's  shares).  In 
particular  each  Fund  will  either  provide 
for  annual  meetings  (except  insofar  as 
the  Commission  may  interpret  section 
16  not  to  require  such  meetings)  or,  if 
annual  meetings  are  not  held,  comply 
with  section  16(c)  of  the  1940  Act 
(although  the  Trust  is  not,  and  the 
Funds  may  not  be,  one  of  the  trusts 
described  in  section  16(c)  of  the  1940 
Act),  as  well  as  sections  16(a)  and,  if 
and  when  appUcable,  16(b).  Further,  the 
Funds  will  act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  Trustees 
and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

9.  The  Funds  will  notify  all 
participating  insiu-ance  companies  that 
prospectus  disclosure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  A  Fimd 
will  disclose  in  its  prospectus  that:  (a) 
Shares  of  the  Fund  are  offered  to 
insiuance  company  separate  accounts 
offered  by  various  participating 
insiuance  companies  which  fund  both 
annuity  and  Ufe  insurance  contracts  and 
to  Qualified  Plans;  (b)  due  to  differences 
in  tax  treatment  or  other  considerations, 
the  interests  of  various  contract  owners 
participating  in  the  Fund  and  the 
interests  of  Qualified  Plans  investing  in 
the  Fund  might  at  some  time  conflict; 
and  (c)  the  Board  will  monitor  for  any 
material  conflicts  and  determine  what 
action,  if  any,  should  be  taken. 

10.  No  less  than  annually,  the 
Participating  Parties  and/or  the  Adviser 
will  submit  to  the  Boards  such  reports, 
materials  or  data  as  each  Board  may 
reasonably  request  so  that  the  Boards 
may  carry  out  fully  the  obligations 
imposed  upon  them  by  the  conditions 
contained  in  the  Application.  These 
reports,  materials  and  data  shall  be 
submitted  more  frequently  if  deemed 
apppopriate  by  the  Boards.  The 
obligations  of  the  Participating  Parties  to 
provide  these  reports,  materials  and 


data  to  the  Boards  will  be  a  contractual 
obligation  of  all  Participating  Parties 
under  the  participation  agreements. 

11.  All  reports  received  by  a  Board  of 
potential  or  existing  conflicts,  and  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict,  notifying  the 
Adviser  or  Participating  Parties  of  a 
conflict,  and  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  Board  or  other 
appropriate  records,  and  these  minutes 
or  other  records  will  be  made  available 
to  the  Commission  upon  request. 

12.  ff  and  to  the  extent  Rme  6e-2  and 
Rule  6e-3(T)  are  amended^  or  Rule  6e- 

3  is  adopted,  to  provide  exemptive  relief 
from  any  provision  of  the  1940  Act  or 
the  rules  hereunder  with  respect  to 
mixed  or  shared  funding  on  terms  and 
conditions  materially  different  from 
those  of  any  exemptions  granted  in  the 
order  requested  in  the  Application,  then 
the  Funds  and/or  the  Participating 
Parties,  as  appropriate,  shall  take  such 
steps  as  may  be  necessary  to  comply 
widi  Rule  6e-2  and  Rule  6e-3(T),  as 
amended,  and  Rule  6e-3,  as  adopted,  to 
the  extent  these  rules  are  applicable. 

13.  In  the  event  that  a  Qualified  Plan 
should  ever  become  an  owner  of  10%  or 
more  of  the  assets  of  a  Fund,  such 
Qualified  Plan  will  execute  a 
participation  agreement  with  the  Fimd. 
A  QuaUfied  Plan  will  execute  a 
certification  containing  an 
acknowledgment  of  this  condition  at  the 
time  of  its  initial  piu-chase  of  shares  of 
each  Fund. 

Conclusion 

For  the  reasons  summarized  above, 
Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  9&-7956  Filed  3-31-99;  8:45  am] 
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The  following  is  a  notice  of 
applications  for  deregistration  under 
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section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  March 
1999.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St..  N.W.. 
Washington,  DC  20549-0102  {tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing,  hiterested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tiie  SEC  by  5:30  p.m.  on 
April  20, 1999,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  shoiild  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington.  DC  2054*- 
0609.  For  Further  Information  Contact: 
Diane  L.  Titus,  at  (202)  942-0564,  SEC, 
Division  of  Investment  Management, 
OfBce  of  Investment  Company 
Regulation,  Mail  Stop  5-6, 450  Fifth 
Street,  N.W.,  Washii^on,  DC  20549- 
0506. 

Kenqier  Gold  Fund  [File  Na.  811-6334] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  July  31, 1991, 
applicant  made  a  liquidating 
distribution  to  its  shareholders  at  net 
asset  value  per  share.  Expenses  incurred 
in  connection  with  the  liquidation  were 
$7,000  and  were  borne  by  applicant  and 
Kemper  Financial  Services,  Inc.,  the 
applicant's  investment  adviser. 

Filing  Dates:  The  application  was 
filed  on  December  10, 1997,  and 
amended  on  February  16, 1999. 

Applicant's  Address:  222  South 
Riverside  Plaza,  Chicago,  IL  60606. 

Kemper  Enviroiimental  Services  Fond 
[File  No.  811-6060] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  August  26, 
1994,  applicant  transferred  aU  of  its 
assets,  less  reserves  for  debt,  to  the 
Kemper  Technology  Fimd  in  exchange 
for  Class  A  shares  based  on  net  asset 
value  per  share.  Expenses  incurred  in 
connection  with  the  merger  were 
$28,000  and  were  borne  by  applicant. 

Filing  Dates:  The  application  was 
filed  on  December  10, 1997,  and 
amended  on  February  16, 1999. 


Applicant's  Address:  222  South 
Riverside  Plaza,  Chicago,  IL  60606- 
5808. 

Kemper  Government  Money  Market 
Fund  [File  No.  811-3316] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  14, 
1986,  applicant  was  reorganized  into  the 
Government  Securities  Portfolio  of 
Kemper  Money  Market  Fund  (now 
Zurich  Money  Funds)  and  transferred 
all  of  its  assets  and  liabilities  to  the 
Government  Securities  Portfolio  in 
exchange  for  shares  based  on  net  asset 
value  per  share.  Expenses  incurred  in 
connection  with  the  reoi;ganization  were 
$30,000  and  were  borne  by  applicant 

Filing  Dates:  The  application  was 
filed  on  December  10, 1997,  and 
amended  on  February  16, 1999. 

Applicant's  Address:  222  South 
Riverside  Plaza,  Chicago,  IL  60606- 
5806. 

Kempor  New  York  Tui-Fne  Fund  [File 
No.  811-4411] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  was 
reorganized  as  the  New  Yoric  Portfolio, 
a  series  of  Kemper  State  Tax-Free 
Income  Fimd,  and,  on  JiUy  27, 1990, 
transferred  all  of  its  assets  and  liabilities 
to  the  New  York  Portfolio  in  exchange 
for  shares  based  on  net  asset  value  per 
share.  Expenses  incurred  in  connection 
with  the  reorganization  were  $30,000 
and  were  borne  by  applicant. 

Filing  Dates:  The  application  was 
filed  on  December  10, 1997,  and 
amended  on  February  16, 1999. 

Applicant's  Address:  222  South 
Riverside  Plaza,  Chicago.  IL  60606- 
5808. 

Dean  Witter  Retirement  Series  [File  No. 
811-6662] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  By  September  14, 
1998,  each  of  applicant's  eleven  series 
had  transferred  all  of  its  assets  and 
liabilities  to  a  corresponding  series  of 
Morgan  Stanley  Dean  Witter  Funds, 
based  on  the  relative  net  asset  value  per 
share.  Expenses  of  approximately 
$948,163  were  incun«d  in  connection 
with  the  reorganization  and  were  borne 
by  Morgan  Stanley  Witter  Advisors  Inc., 
the  investment  adviser  of  applicant  and 
each  acquiring  fund. 

Filing  Dates:  The  application  was 
filed  on  November  25, 1998,  and 
amended  on  March  5, 1999. 

Applicant's  Address:  Two  World 
Trade  Center,  New  York,  New  York 
10048. 


Oppenheimer  Time  Fund  (File  No.  811- 
2171] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  Jime  23, 1995, 
applicant  transferred  all  of  its  assets  to 
Oppenheimer- Target  Fund  ("Target 
Fimd"),  in  exchange  for  shares  of  Target 
Fund,  based  on  the  relative  net  asset 
values  per  share.  Expenses  of 
approximately  $37,326  incurred  in 
connection  with  the  reorganization  were 
paid  equally  by  applicant  and  the  Target 
Fimd. 

Filing  Dates:  The  application  was 
filed  on  November  20, 1998,  and 
amended  on  March  12, 1999. 

Applicant's  Address:  Two  World 
Trade  Center,  New  York,  New  York 
10048-0203. 

SBSF  Funds,  Inc.  (dba  Key  Mutual 
Funds)  [File  No.  811-3792] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  By  March  23, 
1998,  each  of  applicant's  eight  series 
had  transferred  all  of  their  assets  and 
liabilities  to  corresponding  series  of  The 
Victory  Portfolios  (the  "Company")  in 
exchange  for  shares  of  the  Company 
based  on  the  relative  net  asset  values. 
Approximately  $107,000  in  expenses 
were  incurred  in  connection  with  the 
reorganization  and  were  paid  by 
KeyCorp,  a  holding  company  affiliated 
with  Key  Asset  Management  Inc.,  the 
investment  adviser  for  applicant  and  the 
Company. 

Filing  Dates:  The  application  was 
filed  on  December  8, 1996,  and 
amended  on  March  8, 1999. 

Applicant's  Address:  3435  Stelzer 
Road,  Columbus,  Ohio  43219. 

Dean  Witter  Global  Asset  AUocatioB 
Fund  [File  No.  811-7233] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  21. 
1998,  applicant  transferred  its  assets 
and  liabilities  to  Morgan  Stanley  Dean 
Witter  Strategist  Fund  ("Strategist"),  in 
exchange  for  shares  of  Strategies  based 
on  the  relative  net  asset  values. 
Expenses  of  approximately  $88,000 
were  incurred  in  connection  with  the 
reorganization  and  were  paid  by 
applicant. 

Filing  Dates:  The  application  was 
filed  on  January  19, 1999,  and  amended 
on  March  19, 1999. 

Applicant's  Address:  Two  World 
Trade  Center,  New  York,  New  York 
10048. 
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Van  Kampen  Small  Capitalization  Fund 
[File  No.  811-6421] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  February  12, 
1999,  applicant  made  a  hquidating 
distribution  to  its  sole  shareholder. 
Expenses  of  approximately  $450 
incurred  in  connection  with  the 
liquidation  were  paid  by  Van  Kampen 
Investments  Inc.,  the  holding  company 
of  applicant's  adviser. 

Filing  Dates:  The  application  was 
filed  on  March  4,  1999.  AppUcant  has 
agreed  to  file  an  amendment  during  the 
notice  period. 

Applicant's  Address:  1  Parkview 
Plaza,  P.O.  Box  5555,  Oakbrook  Terrace. 
Illinois  60181. 

The  Cardinal  Group  [File  No.  811- 
7588] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  19, 
1998,  appUcant  transferred  the  assets 
and  Uabilities  of  its  six  series  to 
corresponding  series  of  Fountain  Square 
Fimds  in  exchange  for  shares  of  the 
corresponding  acquiring  fund  based  on 
net  asset  value.  Expenses  of 
approximately  $550,000  were  incurred 
in  coimection  with  the  reorganization 
and  were  paid  by  Fifth  Third  Bank,  the 
investment  adviser  to  the  acquiring 
funds. 

Filing  Dates:  The  appUcation  was 
filed  on  March  5, 1999.  Applicant  has 
agreed  to  file  an  amendment  during  the 
notice  period. 

Applicant's  Address:  155  East  Broad 
Street,  Coliunbus,  Ohio  43215. 

For  the  Commission>  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-8063  Filed  3-31-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-^1211;  Fll«  No.  600-22] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Notice  of  Filing 
and  Order  Granting  Approval  of 
Extension  of  Temporary  Registration 
as  a  Clearing  Agency 

Marach  24. 1999. 

On  March  11, 1999,  the  MBS  Clearing 
Corporation  ("MBSCC")  filed^  with  the 


Seciuities  and  Exchange  Conunission 
("Commission")  an  application 
pursuant  to  Section  19(a)  of  the 
Securities  Exchange  Act  of  1934 
("Act")2  requesting  that  the  Commission 
grant  MBSCC  permanent  registration  as 
a  clearing  agency  under  Section  17A  of 
the  Act  or  in  the  alternative  extend 
MBSCC's  temporary  registration  until 
permanent  registration  is  granted.^ 
Because  MBSCC's  current  temporary 
registration  expires  on  March  31,  1999, 
the  Commission  is  extending  MBSCC's 
temporary  registration  as  a  clearing 
agency  through  March  31,  2000,  while 
the  Commission  completes  its  review  of 
MBSCC's  application  for  permanent 
registration.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  extend  MBSCC's 
temporary  registration  as  a  clearing 
agency  through  March  31,  2000. 

On  February  2, 1987,  the  Commission 
granted  MBSCC's  application  for 
registration  as  a  clearing  agency 
pursuant  to  Sections  17A(b)'*  and 
19(a){l)5  of  the  Act  and  Rule  17Ab2- 
l(c)fi  thereunder  for  a  period  of  eighteen 
months.^  Subsequently,  the  Conunission 
has  extended  MBSCC's  temporary 
registration  as  a  clearing  agency  several 
times  with  the  most  current  extension 
extending  MBSCC's  temporary 
registration  through  March  31, 1999.^ 

As  discussed  in  detail  in  the  original 
order  granting  MBSCC  's  registration, 
one  of  the  primary  reasons  for  MBSCC's 
registration  was  to  enable  it  to  provide 
for  the  safe  and  efficient  clearance  and 
settlement  of  transactions  in  mortgage- 
backed  securities.  Since  its  original 
temporary  registration  order,  MBSCC 
has  implemented  many  improvements 
and  continues  to  work  towards 
enhancing  the  safety  and  efficiency  of 
its  operations.  For  example,  during  the 
past  year,  MBSCC  modified  its  rules  to 
strengthen  its  processes  for  liquidating 
open  trades  when  MBSCC  ceases  to  act 
for  a  participant.^  In  addition,  MBSCC 
increased  the  number  of  directors  on  its 


'  Letter  from  Anthony  H.  Davidson,  Managing 
Director  and  General  Counsel.  MBSCX;  (March  11, 
1999). 


2 15  U.S.C.  78s(a). 

3  15U.S.C.  78q-l. 

♦  15  U.S.C.  78q-l(b). 

5 15  U.S.C.  788(a)(1). 

» 17  CFR  240.17Ab2-l(c). 

'  Securities  Exchange  Act  Release  No.  24046 
(February  2,  1987),  52  FR  4218. 

"Securities  Exchange  Act  Release  Nos.  25957 
(August  2,  1988),  53  FR  29537;  27079  (July  31, 
1989),  54  FR  34212;  28492  (September  28. 1990),  55 
FR  41148;  29751  (September  27,  1991),  56  FR 
50602;  31750  (January  21,  1993),  58  FR  6424;  33348 
(December  15. 1993),  58  FR  68183;  35132 
(December  21, 1994),  59  FR  67743;  37372  (June  26, 
1996),  61  FR  35281;  38784  (June  27,  1997)  62  FR 
36587;  and  39776  (March  20, 1998)  63  FR  14740. 

^  Securities  Exchange  Act  Release  No.  39747 
(March  13,  1999),  63  FR  13712  [File  No.  FR- 
MBSCC-97-10]. 


board  of  directors  fit)m  thirteen  to 
fifteen,  which  allows  two  additional 
participants  to  be  represented  MBSCC's 
board.io 

MBSCC  has  functioned  effectively  as 
a  registered  clearing  agency  for  over  ten 
years.  Accordingly,  in  light  of  MBSCC's 
past  performance  and  the  need  for 
continuity  of  the  services  MBSCC 
provides  to  its  participants,  the 
Commission  believes  that  it  is  necessary 
and  appropriate  in  the  public  interest 
and  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  to  extend  MBSCC's 
temporary  registration  through  March 
31,  2000.  During  this  temporary 
registration  period,  the  Commission 
anticipates  diat  it  will  act  on  MBSCC's 
apphcation  for  permanent  registration. 
Any  comments  received  during 
MBSCC's  temporary  registration  will  be 
considered  in  conjunction  with  the 
Commission's  review  of  MBSCC's 
request  for  permanent  registration  as  a 
clearing  agency  imder  Section  17A  of 
the  Act." 

Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  request  for 
permanent  registration  as  a  clearing 
agency  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
extension  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  wall 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MBSCC.  All  submissions 
should  refer  to  File  No.  600-22. 

Conclusion 

On  the  basis  of  the  foregoing,  the 
Conunission  finds  the  extendhig 
MBSCC's  temporary  registration  as  a 
clearing  agency  is  consistent  with  the 


>°  Securities  Exchange  Act  Release  No.  41104 
(December  5, 1997).  62  FR  65466  [File  No.  FR- 
MBSCC-98-03]. 

"  15  U.S.C.  78q-l. 
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Act  and  in  particular  with  Section  17A 
of  the  Act." 

It  is  therefore  ordered,  pursuant  to 
Section  19(a)  of  the  Act.  that  MBSCC's 
temporary  registration  as  a  clearing 
agency  (File  No.  600-22)  be,  and  hereby 
is,  extscded  through  March  31,  2000. 

For  ths  Commission  by  the  Division  of 
Market  Regiilation,  pursuant  to  delegated 
authority. '  3 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Dos.  99-8064  Filed  3-31-99;  8:45  am] 

HLUNC  CO06  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ftolease  No.  34-41217;  Rl«  No.  SR-MSRB- 
97-16] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Municipal  Securities  Rulsinalcing 
Board  Relating  to  Activities  of 
Rnanclal  Advisors 

March  26, 1999. 

I.  Introduction 

On  December  23, 1997,  the  Mtmicipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB"),  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i  and  Rule 
19b-4  therexmder,^  a  proposed  rule 
change  relating  to  activities  of  financial 
advisors.  The  Board  filed  Amendments 
No.  1 3  and  No.  2  *  to  the  proposed  rule 
change  on  April  16, 1998  and  January 
14, 1999,  respectively.  The  proposed 
rule  change,  as  amended,  was  published 
for  comment  in  the  Federal  R^gjster  on 
February  23, 1999.^ 

The  Commission  received  one 
comment  letter  on  the  proposal.^  the 
commenter  objected  to  the  proposed 
rule  change  because  it  does  not  require 
the  financial  advisor  to  inform  the 


1*15  U.S.C.  7eq-l. 

"  17  CFR  200.30-3(a){50)(i). 

» 15  U.S.C.  788(b)(1). 

2 17  CFR  240.19b-4. 

3  Amendment  No.  1  made  certain  technical 
changes  are  revised  statements  concerning 
comments  received  on  the  draft  amendment 
published  by  the  Board  for  comment  &om  its 
members. 

*  After  discussion  with  Commission  staff,  the 
MSRB  filed  Amendment  No.  2  to  revise  the 
language  of  Rule  G-23  to  address  certain  disclosure 
and  consent  issues  raised  by  the  proposed  rule 
change. 

>  See  Exchange  Act  Release  No.  41053  (Feb.  12, 
1999,  64  FR  8694. 

•letter  from  Robert  E.  Donovan,  Executive 
Director,  Rhode  Island  Health  and  Educational 
Building  Corporation,  to  Secretary,  SEC,  dated 
March  15, 1999. 


issuer  of  its  intent  to  act  as  remarketing 
agent  on  an  issue  of  seciuities  prior  to 
beginning  work  on  that  issue.  In 
response,  the  MSRB  stated  that  financial 
advisors  may  not  know  at  the  beginning 
stage  of  work  on  an  issue  whether  the 
issue  will  be  long  or  short  term  and 
whether  it  will  be  available  to  act  as  a 
remarketing  agent  for  the  issue  when  it 
is  remarketed.^  The  Commission 
believes  the  proposal  provides  the 
issuer  with  sufficient  information  and 
time  to  select  a  suitable  remarketing 
agent.  For  these  reasons  and  those  set 
forth  below,  this  order  approves  the 
proposed  rule  change,  as  amended. 

n.  Description  of  the  Proposal 

Rule  G-23,"  on  activities  of  financial 
advisors,  establishes  disclosure  and 
other  requirements  for  dealers  that  act 
as  financial  advisors  to  issuers  of 
municipal  securities.  The  rule  is 
designed  principally  to  minimize  the 
prima  facie  conflict  of  interest  that 
exists  when  a  dealer  acts  as  both 
financial  advisor  and  underwriter  with 
respect  to  the  same  issue  of  municipal 
securities.  Specifically,  Rule  G-23 
requires  a  financial  advisor  to  alert  the 
issuer  to  the  potential  conflict  of  interest 
that  might  lead  the  dealer  to  act  in  its 
own  best  interest  as  underwriter  rather 
than  the  issuer's  best  interest.^ 

In  certain  instances,  some  financial 
advisors  also  have  acted  as  remarketing 
agents  for  issues  on  which  they  advised 
the  issuer.  To  address  this  situation  and 
its  potential  conflict  of  interest,  a 
proposed  rule  change  was  filed  to 
require  a  financial  advisor,  prior  to 
entering  into  a  remarketing  agreement 
for  an  issue  on  which  it  advised  the 
issuer,  to  disclose  in  writing  to  the 
issuer  the  terms  of  the  remuneration  the 
financial  advisor  could  earn  as 
remarketing  agent  on  such  issue  and 
that  there  may  be  a  conflict  of  interest 
in  changing  from  the  capacity  of 
financial  advisor  to  remarketing  agent. 
The  proposed  rule  change  also  required 
that  the  financial  advisor  receive  the 
issuer's  acknowledgment  in  writing  of 
receipt  of  such  disclosures.  Under  the 
proposal,  when  these  requirements  are 
met,  a  dealer  acting  as  financial  advisor 
for  em  issue  also  could  serve  as 
remarketing  agent  for  that  issue. 

Commission  staff  requested  that  the 
proposed  rule  change  be  revised  to 
include  a  provision  requiring  issuer 
consent  to  the  dealer's  dual  role,  along 
with  certain  other  technical  language 


changes. ^°  amendment  No.  2  revises  this 
proposal  to  require  that  a  dealer  that  has 
a  financial  advisory  relationship  with  an 
issuer  with  respect  to  a  new  issue  of 
mimicipal  securities,  prior  to  acting  as 
a  remarketing  agent  for  that  issue, 
disclose  in  writing  to  the  issuer  that 
there  may  be  a  conflict  of  interest  in 
acting  as  both  financial  advisor  and 
remarketing  agent  for  the  securities  with 
respect  to  which  the  financial  advisory 
relationship  exists  and  disclose  the 
source  and  basis  of  the  remimeration  the 
dealer  could  earn  as  remarketing  agent 
on  such  issue.  This  written  disclosure  to 
the  issuer  can  be  in  a  separate  writing 
provided  to  the  issuer  prior  to  the 
execution  of  the  remarketing  agreement 
or  the  disclosure  can  be  in  the 
remarketing  agreement.  The  issuer  must 
expressly  acknowle<^e  in  writing  to  the 
broker,  dealer,  or  municipal  securities 
dealer  receipt  of  such  disclosure  and 
consent  to  the  financial  advisor  acting 
in  both  capacities  and  to  the  source  and 
basis  of  the  remimeration.  If  the 
disclosure  is  made  prior  to  the 
execution  of  the  remarketing  agreement, 
the  amoimt  of  the  specific  fee  paid  by 
the  issuer  to  the  remarketing  agent  still 
may  be  negotiated  in  the  remarketing 
agreement.  If  the  disclosure  is  made  in 
the  remarketing  agreement,  the  dealer 
will  have  negotiated  the  amoimt  of  its 
fee  with  the  issuer. 

m.  Discnssion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder.''  In 
particular,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  15B(b)(2)(C)  '^  of  the  Act. 
Section  15B(b)(2)(C)  of  the  Act  requires, 
among  other  things,  that  the  rules  of  the 
Board  be  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Specifically,  the  Commission  believes 
the  proposed  rule  change  will  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  promote  just  and  equitable 
principles  of  trade  by  requiring  a  dealer 
that  has  a  financial  advisory 


'  Letter  from  Ronald  W.  Smith,  Senior  Legal 
Associate,  MSRB,  to  Sonia  Patton,  Attorney.  SEC, 
dated  March  22, 1999. 

■  h4SRB  Ktanual.  General  Rules.  Rule  G-23  (CCH) 
13611. 

■  See  supra  note  8. 


">  See  supra  note  4. 

"  In  reviewing  this  proposal,  the  Commission  has 
considered  the  proposied  nile's  impact  on 
efficiency,  competition,  and  capital  formation.  The 
proposed  rule  change  should  improve  efficiency 
and  competition  because  it  prevents  all  municipal 
securities  dealers  from  acting  as  both  financial 
f  dvisor  and  remarketing  agent  with  resp>ect  to  a  new 
issue  of  securities  without  first  obtaining  the 
issuer's  consent.  15  U.S.C  78f(b)(7). 

"  15  U.S.C.  78o-4(bH2)(q. 
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relationship  with  an  issuer  of  securities, 
prior  to  acting  as  remarketing  agent  for 
the  issuer's  securities,  to  disclose  in 
writing  to  the  issuer  that  there  may  be 
conflict  of  interest  and  the  source  and 
basis  of  the  remuneration  the  dealer 
expects  to  earn  as  remarketing  agent. 
This  will  enable  the  issuer  to  assess  the 
conflict  of  interest,  and  decide  if  it 
wishes  to  proceed  or  take  other  action. 
The  Commission  believes  the  proposed 
rule  change  further  prevents  fraudulent 
and  manipulative  acts  and  practices  by 
requiring  the  issuer's  consent  to  the 
dealer  acting  as  remarketing  agent  and 
to  the  source  and  basis  of  remuneration. 
The  Commission  believes  this 
requirement  will  enhance  the  likelihood 
that  a  financial  advisor  who  wishes  to 
act  as  remarketing  agent  for  an  issue  on 
which  it  advised  the  issuer  acts  in  the 
issuer's  best  interest  and  not  its  own 
best  interest  as  remarketing  agent. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2) "  of  the  Act,  that  the 
proposed  rule  change,  as  amended,  (SR- 
MSRB-97-16)  is  approved. 

For  the  Commission  by  the  EKvision  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  99-8065  Filed  3-31-99;  8:45  am] 
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Pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  February 
11, 1999,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  March  4, 
1999,  the  Exchange  filed  as  amendment 
("Amendment  No.  1")  to  the  proposed 


rule  change.3  In  Amendment  No.  1,  the 
Exchange  designated  the  portion  of  the 
proposed  rule  change  dealing  with 
customer  transaction  charges  as 
constituting  a  "non-controversial"  rule 
change  imder  Rule  19b-4(f)(6)  under  the 
Act.*  which  renders  the  part  of  the 
proposal  effective  upon  receipt  of  this 
filing  by  the  Commission.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  change 
its  Schedule  of  Fees  and  Charges  for 
Exchange  Services  as  discussed  below. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
PCX,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


>M5  U.S.C.  78s(b)(2). 
'♦  17  CFR  20O.3O-3(a)(12). 
'15U.S.C.  78s(b)(l). 
M7CFR240.19t)-4. 


3  See  letter  from  Robert  P.  Pacileo,  Staff  Attorney, 
Regulatory  Policy,  PCX,  to  Michael  A.  Walinskas, 
Deputy  Associate  Director,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated  March 
3, 1999.  The  Commission  received  a  draft  of  the 
proposed  amendment  on  February  26, 1999,  which 
the  Commission  has  accepted  as  a  pre-filing 
pursuant  to  Rule  19b-t(f)(6). 

« 17  CFR  240.19b-4(f){6). 

5  The  Exchange  has  represented  that  the  proposed 
rule  change  will  not:  (i)  Significantly  affect  the 
protection  of  investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on  competition;  and 
(iii)  become  operative  for  30  days  after  the  date  of     ■ 
this  filing,  unless  otherwise  accelerated  by  the 
Commission.  The  Exchange  also  has  provided  at 
least  five  business  days  notice  to  the  Commission 
of  its  intent  to  file  this  proposed  nde  change,  as 
required  by  Rule  19b-4(f)(6)  under  the  Act.  See  note 
3  above.  Also,  in  a  telephone  conversation  on 
February  26, 1999,  between  Robert  P.  Pacileo,  Staff 
Attorney,  Regulatory  Policy,  PCX,  and  David 
Sieradzki,  Special  Counsel,  and  Joseph  Morra, 
Attorney,  Division,  SEC,  the  Exchange  requested 
that  the  Commission  waive  the  30-day  waiting 
period  under  Rule  19b-4(f)(6)  for  the  portion  of  the 
filing  relating  to  customer  fees. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

The  Exchange  proposes  four  changes 
to  its  Schedule  of  Fees  an  Charges  for 
Exchange  Services  by  reducing  its 
customer  transaction  charges,  increasing 
its  Market  Maker  transaction  charges 
and  fees,  reducing  its  LMM  Book 
transaction  charges,  and  increasing  its 
Member  dues. 

Customer  Charges.  Currently,  for 
manual  transactions,  the  Exchange 
charges  its  customers  $0.15  per  contract 
side  for  premiums  less  than  one  dollar 
and  $0.35  per  contract  side  for 
premiums  one  dollar  or  greater.  For 
block  transactions  with  premiimis  one 
dollar  or  greater,  the  Exchange  charges 
its  customers  $0.35  per  contract  for  the 
first  four  hundred  contracts  of  a  block 
trade  and  $0.25  per  contract  for  all 
contracts  over  four  hundred.  The 
Exchange  charges  its  customers  $0.30 
per  contract  side  for  Pacific  Options 
Exchange  Trading  System  ("POETS") 
transactions,  with  a  minimum  charge  of 
$0.35  per  trade.  Also,  the  Exchange 
charges  a  Book  execution  fee  of  $0.45 
per  contract  side  for  all  customer  Book 
executions.  To  simplify  rates  and  reduce 
costs  for  customers,  the  Exchaige 
proposes  to  reduce  transaction  charges 
for  customers  to  $0.12  per  contract  side, 
which  will  apply  to  all  manual 
transactions  (including  block 
transactions)  and  POETS  automated 
transactions.  Further,  the  Exchange 
proposes  to  reduce  Book  execution  fees 
to  $0.20  per  contract  side  for  all  Book 
transactions,  except  accommodation/ 
hquidation  transactions,^  which  remain 
unchanged.  The  Exchange  proposes  to 
make  these  changes  in  an  effort  to 
remain  competitive,  attract  customer 
order-flow,  and  reduce  customer  costs. 

Market  Maker  Charges.  The  current 
transaction  charges  for  Market  Makers 
are  $0,095  per  contract  site  for  equity 
options,  $0.11  per  contract  side  for 
index  options,  and  $0,085  per  contract 
side  for  POETS  transactions.  Also,  the 
Exchange  currently  charges  a  monthly 
Market  Maker  fee  of  $660,  which  is 
applied  to  all  Market  Makers  after  a  six- 
month  initial  waiver  person.  The 
Exchange  proposes  to  increase 
transaction  charges  for  Market  Makers  to 
$0.15  per  contract  side  for  all  manual 
and  POETS  transactions.  In  addition, 


'  An  accommodation/liquidation  transaction  is  a 
book-executed  transaction  for  a  premium  less  than 
Vtsth.  Telephone  conversation  between  Robert  P. 
Pacileo,  Staff  Attorney,  Regulatory  Policy,  PCX,  and 
Joseph  Morra,  Attorney,  Division,  SEC,  on  March 
23, 1999. 
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the  Exchange  proposes  to  increase 
Market  Maker  fees  to  $1,750  per  month 
per  Market  Maker,  and  proposes  to 
eliminate  the  initial  six-month  waiver 
period.  The  Exchange  proposes  these 
changes  to  offset  revenues  lost  from 
customer  rate  reductions. 

IMM  Book  Charges.  The  Exchange 
charges  each  Lead  Market  Maker 
{"LMM")  $0.10  per  Book  contract  for 
the  first  15,000  contracts,  $0.20  for 
15,001  to  30,000  Book  contracts,  $0.30 
for  30,001  to  55,000  Book  contracts,  and 
$0.20  for  all  Book  contracts  over  55,000. 
These  charges  are  applied  to  the 
monthly  total  of  all  Book  contracts  in  all 
options  issues  collectively  traded  by  an 
LMM  under  the  program.  The  Exchange 
proposes  to  reduce  its  per  Book  contract 
rates  to  $0.05  per  Book  contract  for  the 
first  15,000  contracts,  $0.10  for  15,001 
to  30,000  Book  contracts,  $0.15  for 
30,001  to  55,000  Book  contracts,  and 
$0.10  for  all  Book  contracts  over  55.000. 
The  Exchange  proposes  these  fee 
changes  to  reduce  charges  consistent 
with  the  reduction  in  Book  execution 
fees  for  customers.  In  addition,  the  fee 
reduction  is  intended  to  attract  LMMs  to 
participate  in  the  LMM  Book  Program. 

Member  dues.  Cuirently.  monthly 
dues  for  Exchange  Members  are  $250. 
The  Exchange  proposes  to  increase  its 
monthly  Member  dues  to  $750  per 
month  to  maintain  a  revenue  base  for 
the  operations  of  the  Exchange. 

2.  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,^  in  general,  and  furthers 
the  objectives  of  Section  6(b)(4)  of  the 
Act,B  in  partiadar,  because  it  provides 
frar  the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
Members  and  issuers  and  other  persons 
using  its  facilities.^ 

B.  Self-Regulatory  Organization's 
Statement  on  Bwrden  on  Competition 

The  Exchange  does  not  beUeve  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


m.  Date  of  E£Gectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  relating  to 
membership  fees,  transaction  charges 
for  Market  Makers,  LMM  Book  charges. 
Market  Maker  fees,  and  member  dues 
became  effective  upon  filing  pursuant  to 
Section  19(b)(3)(A)(ii)  of  the  Act  1°  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder. '1 

The  portion  of  the  proposed  rule 
regarding  customer  transaction  charges 
have  been  filed  by  the  Exchange  as  a 
"non-controversial"  rule  change 
pursuant  to  Section  19(b)(3)(A)(ii)  of  the 
Act  ^2  and  subparagraph  (f)(6)  of  Rule 
19b-4  thereunder.  13  Consequently, 
because  the  Exchange  represents  that 
the  foregoing  proposed  rule  change  with 
respect  to  customer  transaction  changes: 
(1)  does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
because  the  Exchange  provided  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  days  prior  to  the  filing  date, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and  Rule 
19b-4(f)(6)  thereimder.  The  Commission 
finds  good  cause  to  permit  the  proposed 
nde  change  relating  to  customer  fees  to 
become  operative  prior  to  thirty  days 
from  the  date  of  filing  '^*  because  the 
Commission  believes  that  those  portions 
reducing  the  fees  may  increase 
competition  between  the  options 
exchanges. 

IV.  Solicitation  (tf  ConuBents 

Interested  personal  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-99-03,  and  should  be 
submitted  by  April  22, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  99-8062  Filed  3-31-99;  8:45  am] 
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Eatabliahmant  of  a  DaHy  Pre-Opening 
Seealon  for  the  Matching  of  Orders  at 
the  Volume  Weighted  Average  Price 

March  24. 1999. 

L  iBtrodiiction 

On  April  29, 1996,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Exchange"  or 
"Phlx")  submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
piu^uant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  that  would 
establish  a  daily  pre-opening  order 
matching  session  ("S^ion")  for  the 
execution  of  large-sized  stock  orders  at 
the  volume  weighted  average  price 
("VWAPT^").3  The  Session  would  be 
conducted  through  the  VWAP  Trading 
System  ("VTS™"),  which  would  be 
operated  as  a  fecility  of  the  Exchange, 
llie  VTS  is  a  system  modtUe  of  the 
Universal  Trading  System  ("UTS™")< 
that  was  developed  by  Universal 


^15U.S.C78f[b). 

•15U.S.C78f(b)(4). 

■In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  fonnation.  IS  U.S.C.  78c(f). 


"15U.S.C.  78f[b)(3KA)(ii). 
"  17  CFR  240.19^>-4(f)(2).- 
"15U.S.C.  78s(b)(3)(A)(u). 
"  17  CFR  240.19b-4(f)(6). 
>*The  Exchange  requested  that  the  Conunission 
waive  the  30-day  operative  period  under  Rule  19l>- 
4(0(6)  regarding  the  provision  relating  to  customer 
fees.  See  footnote  5. 


"  17  CFR  200.3O-3(aKl2). 

•15U.S.C.  78»(b)(l). 

»17CFR240.19b-4. 

*  VWAF^x  is  a  registered  trademark  of  the  Dover 
Gruup,  Inc. 

«The  VTS™  and  UTS™  trademarks  are  the 
property  of  Universal  Trading  Technologies 
Corporation. 
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Trading  Technologies  Corporation 
(•*UTTC").5 

On  July  26, 1996,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.^  The  proposed 
rule  change,  including  Amendment  No. 
1,  was  published  for  comment  in  the 
Federal  Register  on  September  11, 
1996.^  No  comments  were  received  on 
the  proposal  or  Amendment  No.  1.  The 
Exchange  submitted  Amendment  No.  2 
to  the  proposed  rule  change  on  October 
29, 1997.*  The  proposed  rule  change,  as 
modified  by  Amendment  No.  2,  was 
published  for  comment  in  the  Federal 
Register  on  December  31, 1997.^  No 
comments  were  received  on 
Amendment  No.  2.  On  December  14, 
1998,  the  Exchange  submitted 
Amendment  No.  3  to  the  proposed  rule 
change.'"  Finally,  on  February  12, 1999, 


'  UTTC  is  a  subsidiary  of  the  Ashton  Technology 
Group.  UTTC  has  developed  three  electronic 
trading  system  modules  as  part  of  its  UTS 
architecture:  (i)  the  VWAP  Trading  System 
("VTS™");  (ii)  the  Electronic  Auction  System 
("eAS"™");  and  (iii)  the  Electronic  Public  Limit 
Order  Book  ("ePLOB™").  This  proposed  rule 
change  relates  only  to  the  VTS. 

'  Amendment  No.  1  discussed  then  proposed 
reporting  procedures  and  mechanisms  relating  to 
Nasdaq  Stock  Market  issues  that  would  be  matched 
during  the  Session.  See  Letter  from  Gerald  D. 
O'Connell,  Senior  Vice  President,  Market 
Regulation  and  Trading  Operations,  Exchange,  to 
Jennifer  Choi,  Attorney,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated  July 
26, 1996.  Amendment  No.  1  is  of  no  import  because 
the  proposed  rule  change  has  been  revised  such  that 
Nasdaq  Stock  Market  issues  are  no  longer  eligible 
for  matching  during  the  Session. 

'  Securities  Exchange  Act  Release  No.  37640 
(Sept.  4, 1996),  61  FR  47993  (Sept.  11,  1996). 

"  In  Anvndment  No.  2,  the  Exchange:  (1)  clarified 
the  responsibilities  and  functions  of  the  Exchange 
and  the  VTS;  (2)  excluded  over-the<ounter 
securities  (i.e.,  Nasdaq  Stock  Market  issues)  bom 
matching  during  the  Session;  (3)  proposed  that  a 
VTS  terminal  be  located  on  the  Exchange's  equity 
trading  floor;  (4)  prohibited  Exchange  floor 
members  from  VTS  matching  in  non-specialty 
issues;  (5)  revised  and  detailed  matching  priority 
provisions;  (6)  updated  order  types  and  order  entry 
procedures;  (7)  clarified  participation  and 
subscriber  access;  (8)  defined  the  "extraordinary 
circumstances"  under  which  the  Exchange  may 
modify  the  order  entry  time  period;  and  (9) 
specified  the  liability  of  the  Exchange  with  respect 
to  the  operation  of  the  VTS.  See  Letter  and 
attachment  from  Philip  H.  Becker,  Senior  Vice 
President  and  General  Counsel,  Exchange,  to 
Belinda  Blaine.  Associate  Director.  Division, 
Commission,  dated  October  28, 1997. 

»  Securities  Exchange  Act  Release  No.  39481  (Dec. 
22,  1997).  62  FR  68339  (Dec.  31,  1997). 

'"In  Amendment  No.  3,  the  Exchange  represented 
that  UTTC  agreed  to  operate  the  VTS  through 
UTTC's  wholly-owned  broker-dealer  subsidiary, 
REB  Securities  ( "REB"),  and  that  REB  would  be 
responsible  for  conducting  compliance  activities 
relating  to  the  VTS.  In  addition,  the  Exchange:  (1) 
agreed  to  operate  the  VTS  as  a  facility  of  the 
Exchange  for  a  one  year  pilot  period;  (2)  agreed  to 
limit  the  securities  eligible  for  matching  through  the 
VTS  to  300  of  the  most  highly-liquid  and  highly- 
capitalized  issues  listed  on  the  New  York  Stock 
Exchange;  (3)  proposed  to  delete  the  required 
dissemination  of  a  single  volume  print  at  9:20  A.M.; 


the  Exchange  submitted  Amendment 
No.  4.1'  This  order  approves  the 
proposed  rule  change,  as  amended,  and 
Amendment  Nos.  3  and  4  on  an 
accelerated  basis. 

Under  separate  cover,  the  Exchange 
has  requested  from  the  Commission 
exemptive  and  interpretive  relief 
regarding  Rules  lOa-1,  lOb-18,  lla2- 
2(T),  llAa3-2,  and  llAcl-1  under  the 
Act. '2  The  Commission  has  issued  a 
letter  separate  from  this  order  that 
grants  the  Exchange  exemptive  relief 
from  Rule  lOa-1  and  provides 
interpretive  relief  regarding  Rule  lla2- 
2(T).'3  In  Section  III  of  this  order,  the 
Commission  addresses  the  Exchange's 
interpretive  requests  regarding  Rules 
llAa3-2  and  llAcl-1.  With  respect  to 
the  Exchange's  request  concerning  Rule 
lOb-18,  the  Commission  will  respond  to 
the  Exchange  at  a  later  date. 

n.  Description  of  the  Proposal 

The  Exchange  seeks  to  adopt 
proposed  Exchange  Rule  237,  "The 
Universal  Trading  System  Morning 
Session,"  to  govern  the  operation  of  the 
VTS  or  "System"  '*  for  a  one  year  pilot 
period.  Diuing  the  Session,  the  System 
will  electronically  accept  large-sized 
stock  orders  and  match  the  orders  for 
execution  according  to  an  algorithm 
developed  by  UTTC.  The  matched  and 
executed  orders  will  be  assigned  a  final 
VWAP  after  the  close  of  regular  trading. 
UTTC  developed  the  System  pursuant 
to  an  agreement  with  the  Exchange.  The 


(4)  clarified  the  proposed  definition  of 
"institution";  (5)  committed  to  prepare  a  report 
regarding  the  number  of  tape  corrections  and  how 
they  affect  the  VWAP  values  calculated  by  the 
Exchange;  and  (6)  modified  from  4:02  P.M.  to 
4:01:30  P.M.  the  cut-off  time  that  is  designed  to 
capture  trade  reporting  run-off  and  any  sales  that 
occur  at  the  close  of  regular  trading.  See  Letter  and 
attachment  bom  Edith  Hallahan,  First  Vice 
President  and  Deputy  General  Counsel,  Exchange, 
to  Michael  Walinskas,  Deputy  Associate  Director, 
Division,  Conunission,  dated  December  11, 1998. 

'*  In  Amendment  No.  4,  the  Exchange  agreed  to 
report  pre-opening  VWAP  volumes  for  each  eligible 
security  in  which  matches  had  been  effected  during 
the  Session.  The  Exchange  also  separately 
submitted  confidential  surveillance  procedures.  See 
Letter  bom  Adrienne  Y.  Hart,  Vice  President, 
Market  Surveillance.  Exchange,  to  Michael 
Walinskas,  Deputy  Associate  Director,  Division, 
Commission,  and  John  A.  McCarthy,  Assistant 
Director,  Office  of  Compliance  Inspections  and 
Examinations  ("OQE",  Commission,  dated 
February  8, 1999;  and  letter  &t>m  Kenneth  J. 
Meaden,  Senior  Vice  President,  Exchange,  to  John 
McCarthy,  OCIE,  Commission,  dated  February  1, 
1999. 

'^  See  Letter  bom  Edith  Hallahan,  Associate 
General  Coimsel,  Exchange,  to  Larry  E.  Bergmann, 
Associate  Director,  Division,  Commission,  dated 
June  5,  1998. 

"  See  Letter  from  Larry  E.  Bergmann,  Associate 
Director,  Division,  Commission,  to  Edith  Hallahan, 
Associate  General  Counsel,  Exchange,  dated  March 
24, 1999  ("Exemptive  Relief  Letter"). 

14  For  ease  of  reference,  the  term  "System"  shall 
be  used  in  place  of  VTS  and  UTS. 


System  will  operate  as  a  facility  of  the 
Exchange  imder  Section  3(a)(2)  of  the 
Act.'^  Specifically,  the  System  will 
utilize  Exchange  equipment  and 
personnel,'^  floor  trader  participation, 
and  the  Stock  Clearing  Corporation  of 
Philadelphia  ("SCCP")  to  process 
System  trades.  Matches  performed 
during  the  Session  will  be  regulated  and 
reported  as  Exchange  trades.  In 
addition,  matches  performed  by  the 
System  will  be  subject  to  transaction 
and  access  fees  as  established  in  the 
Exchange's  fees  schedule.'^ 

A.  Stocks  Eligible  for  Matching  During 
the  Session 

Approximately  300  of  the  most 
highly-capitalized  and  highly-liquid 
securities  that  trade  on  the  New  Stock 
Exchange  ("NYSE")  will  be  eligible  for 
matching  during  the  Session.  To  select 
these  stocks,  the  Exchange  will  use 
Standard  and  Poor's  market  data  to 
identify  the  top  400  NYSE-listed  issues 
in  terms  of  market  capitalization.  Each 
stock  selected  must  have  a  market  price 
below  $200  per  share.  Next,  the 
Exchange  will  rank  the  400  stocks 
according  to  their  average  dollar 
volumes  over  the  previous  20  days  of 
trading.  The  Exchange  will  designate 
the  top  300  stocks  as  eligible  for 
matching  during  the  Session.  The 
Exchange  will  repeat  this  screening 
process  every  six  months  to  ensure  that 
the  stocks  eligible  for  matching  by  the 
System  are  highly-capitalized  and 
highly-liquid. 

B.  System  Participants 

Access  to  the  System  will  be  limited 
to  "Committers"  and  "Users" 
(collectively  "Participants"). 
Committers  will  be  permitted  to  enter 
"Commitments"  wMle  Users  will  be 
allowed  to  enter  "Orders."  Although 
Exchange  members  may  participate  as 
either  Committers  or  Users,  they  may 
not  participate  as  both  Committer  and  or 
Users,  they  may  not  participate  as  both 
Committer  and  User  in  the  same 
security  for  the  same  accoimt  during  the 
same  Session. 

1.  Committer 

"Committer"  status  will  be  restricted 
to  Exchange  members  that  are:  (i)  Phlx 
Floor  Traders  (i.e.  Phlx  Specialist  or 
Phlx  Alternate  Specialist  in  the  eligible 
stock  that  is  the  subject  of  the 


"  15  U.S.C.  78c{a)(2). 

IB  UTTC  technical  personnel  will  assist  the 
Exchange  in  operating  the  System. 

''  Apart  bom  adopting  proposed  Exchange  Rule 
237,  the  Exchange  also  seeks  to  make  a  conforming 
change  to  Exchange  Rule  101,  "Hours  of  Business" 
to  include  the  Session  as  an  exception  to  regular 
trading  hours. 
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Commitment);  or  (ii)  Phlx  Off-Floor 
Liquidity  Providers  (members  that 
commit  to  provide  contra-side 
liquidity).  Committers  agree  to  provide 
on  a  proprietary  basis  contra-side 
Uquidity  by  specifying  their 
Committments;  however,  Off-Floor 
Liquidity  Providers  can  only  engage  as 
Committers  for  their  proprietary 
accounts. 

Exchange  members  must  register  with 
the  Exchange  prior  to  acting  as  a 
Conunitter.  Committers  wUl  be 
permitted  to  designate  the  eligible 
issues  for  which  they  wish  to  make 
Conunitments.  For  each  eligible  issue 
selected,  Committers  will  be  required  to 
provide  a  mininnim  volume  guarantee 
of  2,500  shares  for  each  side  of  the 
market.^^  All  Commitments  must  be 
entered  in  500  share  increments. 

Conunitments  must  be  entered 
directly  by  System  subscribers  or 
throu^  the  System's  trading  floor 
terminal  at  the  Exchange.^^ 
Commitments  may  be  entered  and 
modified  diuing  the  "Order  Entry  Time 
Period"  (5:00  A.M.  to  9:15  A.M.).2o  and 
diuing  any  other  periods  the  Exchange 
may  specify.  ^^  Commitments  may  be 
entered  as  "day-Commitments"  or 
"good-UU-canceled  ("GTC") 
Commitments."  GTC  Commitments 
remain  in  effect  for  each  Session  imtil 
canceled  and  must  be  established  (and 
canceled)  through  the  enrollment 
process.22 

Commitments  may  be  restricted  to 
execution  against  non-members  only.  At 
no  time  will  Commitments  may  be 
matched  with  other  Commitments. 
Commitments  are  executable  only 
through  the  System. 


"  Although  the  mininnun  Commitment  size  on 
each  side  of  the  market  is  2,500  shares,  a  Committer 
need  to  make  identical  Commitments  on  both  sides 
of  the  market.  For  example,  a  Committer  could 
agree  to  buy  2,500  shares  and  sell  5,000  shares  at 
VWAP. 

'■To  facilitate  Floor  Trader  participation,  the 
Exchange  proposes  to  install  a  System  terminal  on 
the  equity  trading  floor  for  the  entry  and  reporting 
of  Orders  and  Commitments. 

2°  Unless  otherwise  indicated,  all  times 
referenced  throughout  this  order  are  Eastern 
Standard  Times. 

2>  For  example,  the  Exchange  may  allow  the  entry 
and  modification  of  Commitments  during  certain 
times  the  previous  day,  effective  for  the  next  day's 
Session.  Because  matching  occurs  only  during  the 
Session,  the  additional  period  would  simply 
provide  extra  time  for  the  entry  of  Commitments. 

"  The  enrollment  process  is  the  formal 
mechanism  by  which  Participants  enter  into  a 
contractual  arrangement  to  use  the  System.  System 
activation  is  dependent  upon  completing  the 
enrollment  process  and  submitting  the  requisite 
agreements  and  forms.  Enrollment  parameters, 
including  GTC  commitments,  may  be  modified 
through  procedures  established  by  the  Exchange. 
Prior  to  activation,  all  Users  and  Committers  must 
provide  proof  of  the  review  and  approval  of  their 
enrollment  parameters  by  their  compliance  officer. 


2.  User 

"User"  status  would  be  available  to 
Exchange  members  and  non-members. 
However,  Exchange  floor  members 
could  participate  as  Users  only  in  their 
specialty  issues.  Under  the  proposal, 
Orders  may  only  be  placed  by  and  for 
enrolled  Users.  Users  may  enter  Ordws 
for  customer  or  proprietary  (dealer  or 
principal)  accounts. 

Orders  will  be  eligible  for  matching 
by  the  System  only  on  the  day  the  Order 
is  entered.  The  minimimi  size  for 
individual  Orders  is  5,000  shares.  Like 
Commitments,  all  Orders  must  be 
entered  in  500  share  increments. 

Users  may  enter  Orders  directly  into 
System  terminals  as  subscribers  or 
through  subscribing  brokers;  subscribing 
brokers  may  be  members  or  non- 
members.  The  Exchange  has  noted, 
however,  that  participation  through 
subscribing  brokers  may  affect  matching 
priority. 

All  non-member  Orders  entered 
through  a  broker  must  be  entered 
through  an  Exchange  member  or 
through  a  non-member  broker  with  the 
appropriate  "give-up  agreement"  ^^  and 
"three-way  agreement"  ^*  in  place.  Non- 
member  Orders  also  may  be  entered 
directly  by  subscribing  non-members 
who  have  in  place  with  an  Exchange 
member  give-up  and  three-way 
agreements.  2^ 


'^A  clearing  agreement  or  "give-up  agreement"  is 
intended  to  ensure  that  a  SCCP  member,  who  must 
also  be  an  Exchange  member,  has  asstimed 
responsibility  for  the  order.  Give-up  agreements 
with  non-members  must  be  submitted  in  advance 
to  the  Exchange's  Examinations  Department  and 
must  define  the  credit  limits  for  the  customer. 

'*The  Exchange,  the  Exchange/SCXy  member, 
and  the  non-member  User  are  the  parties  to  a 
"three-way  agreement."  Under  the  agreement,  the 
Exchange  member  must  agree  to  be  jointly  and 
severally  liable  for  actions  of  the  non-member  User 
through  the  System.  In  return,  the  non-member 
User  must  agree  to  adhere  to  all  applicable  by-laws 
and  rules  of  the  Exchange.  The  Exchange  clarified 
that  neither  it  nor  the  SCCP  approves  credit  limits 
established  by  an  Exchange/SOCP  member  for  its 
non-member  customer  as  part  of  a  three-way 
agreement.  See  Letter  &om  Philip  H.  Becker,  Senior 
Vice  President  and  Chief  Regulatory  Officer, 
Exchange,  to  Ivette  Lopez,  Assistant  Director, 
Division,  Commission,  dated  December  10, 1996. 
The  letter  also  clarified  that  an  Exchange  "clearing 
member"  is  an  Exchange  member  that  also  is  a 
member  of  the  SCCP. 

2' The  Exchange  submitted  to  the  Commission  a 
letter  stating  that  the  Exchange  did  not  intend  for 
the  sample  three-way  agreement,  which  was 
previously  provided  to  the  Commission,  to  be 
considered  part  of  the  Exchange's  proposed  rule 
change.  See  Letter  from  Edith  Hallahan,  First  Vice 
President  and  Deputy  General  Counsel,  Exchange, 
to  Michael  Walinskas,  E)eputy  Associate  Director, 
Division,  Commission,  dated  March  24,  1999.  The 
letter  also  represented  that  the  Exchange  will 
withdrew  from  any  final  three-way  agreement 
language  stating  that  the  Exchange  has  the  right  to 
terminate  a  User's  access  to  the  System  "without 
prior  notice  for  any  reasons  or  no  reason 
whatsoever."  The  Commission  notes  that  such 


As  with  all  Exchange  trades,  System 
matches  will  require  both  a  Phlx  and 
SCCP  member  to  be  involved.  Therefore, 
all  Committers  and  Users  must  specify 
both  an  executing  and  clearing  accoimt 
during  the  enrollment  process.  The 
Exchange  and  the  SCCP  wiU  perform 
trade  reconciliation  and  confirmation 
functions.  System  trades  will  then  be 
forwarded  to  the  National  Secmities 
Clearing  Corporation  ("NSCC")  for 
clearance  and  settlements^ 

C.  Entry  of  Orders  and  Commitments 

Only  Orders  and  Commitments  that 
are  entered  through  the  System  will  be 
ehgible  for  matching  and  execution  by 
the  System  during  the  Session.  Under 
no  circumstances  will  Orders  or 
Commitments  migrate  to  the  Exchange's 
regular  equity  trading  session.  Because 
all  Orders  and  Commitments  remain 
anonymous,  the  identity  of  Users  and 
Conmiitters  will  not  be  revealed  to  other 
Participants. 

Orders  and  Commitments  will  only  be 
accepted  into  the  System  from  5:00 
A.M.  to  9:15:00  A.M.  ("Order  Entry 
Time  Period").  The  Order  Entry  Time 
Period  ends  approximately  15  minutes 
prior  to  the  opening  of  the  Exchange's 
regular  trading  session  (9:30  A.M.— 4:00 
P.M.).  However,  as  previously 
mentioned,  the  Exchange  may  establish 
a  different  period  for  the  entry  of  Orders 
and  Conunitments  into  System's  equity 
trading  floor  terminal.^^  Orders  and 
Commitments  may  be  canceled  ^^  or 
modified  before  the  end  of  the  Order 
Entry  Time  Period.  Confirmation  of  the 
placement  and  cancellation  of  an  Order 


language  raises  important  issues  concerning 
appropriate  access  to  the  System. 

2»The  Exchange  recently  restructured  the 
clearance  and  settlement  business  offered  through 
its  wholly  owned  subsidiary.  SCCP.  The  SCCP  no 
longer  maintains  its  continuous  net  settlement 
system  for  conducting  settlements  between  the 
SCCP  and  its  members.  As  a  result,  the  SCCP  ceased 
providing  the  cash  settlement  services  attendant  to 
the  settlement  process  of  the  Philadelphia 
Depository  Trust  Company.  However,  the  SCCP 
continues  to  offer  limited  clearing  and  settlement 
services  to  Exchange  members.  See  Securities 
Exchange  Act  Release  No.  39444  (Dec.  11. 1997).  62 
FR  66703  (Dec.  19,  1997). 

^' If  the  Exchange  establishes  any  alternative  time 
period  for  the  entry  of  Orders  and  Commitments, 
the  alternative  time  period  should  not  allow  Ordos 
and  Commitments  placed  through  the  System's 
equity  trading  floor  terminal  to  be  entered  at  a  time 
after  which  all  other  methods  of  access  to  the 
System  have  been  closed.  For  example,  it  would  not 
be  permissible  to  establish  a  general  cut-off  time  for 
Order  and  Commitment  entry  of  9:1 5  A.M.  but 
allow  Orders  and  Commitments  to  be  entered 
through  the  System's  equity  trading  floor  trading 
terminal  until  9:16  A.M. 

'*  Orders  and  Commitments  may  be  canceled 
through  the  System  until  9:15:00  A.M.  by  using  the 
appropriate  designator  ("CXL"). 
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or  Commitment  will  occur 
electronically  through  the  System. 

When  entering  Orders  or 
Commitments,  Participants  will  be 
required  to  provide  a  description  of  the 
Order  or  Commitment,  as  well  as 
accovmt  identification  information 
needed  to  determine  priority  and 
eligibihty.  Participants  must  provide  the 
following  information  when  entering  an 
Order  or  Commitment: 

•  Buy/Sell  designation; 

•  Volume  (number  of  shares).  As 
previously  stated,  the  minimuim  size  for 
Commitments  is  2,500  shares  and  the 
minimum  size  for  Orders  is  5,000 
shares.  All  Commitments  and  Orders 
must  be  entered  in  500  share 
increments;^^ 

•  Stock  sjrmbol; 

•  Participant  status:  Committer  or 
User; 

•  Committer  account  status:  Off-Floor 
Liquidity  Provider,  Specialist,  or 
Alternate  Specialist; 

•  User  account  status:  Member  or 
non-member,  and  Order  type  (basic, 
cross,  facilitation,  also  including  any 
constraints  or  restrictions); 

•  Clearing  accoimt  number; 

•  Trade  account  information 
(Exchange  executing  account  number); 
and 

•  Subscriber  identification  number. 

D.  Types  of  Orders 

Users  may  enter  three  types  of  Orders: 
(i)  basic;  (ii)  cross;  and  (iii)  facilitation. 
A  User  may  designate  its  basic  and 
facilitation  Orders  as  either 
imconstrained  (meaning  executable  to 
the  extent  possible)  or  constrained. 

1.  Constraints 

Two  constraints  are  available  to  Users 
in  connection  with  basic  and  facilitation 
Orders:  all-or-none  ("AON")  and 
minimum-or-none  ("MON").  The  AON 
constraint  means  that  the  User  wants  to 
execute  all  shares  of  the  Order  or  none 
at  all.  The  MON  constraint  means  that 
the  User  wants  to  execute  at  least  a 
specified  number  of  shares  of  the  Order 
or  none  at  all. 

2.  Basic  Order 

A  basic  Order  is  a  standard,  one-sided 
Order  to  buy  or  sell.  A  basic  Order  may 
be  restricted,  meaning  it  is  executable 
against  non-members  only. 


^'The  Exchange's  Floor  Procedures  Committee 
may  determine  whether  to  establish:  (i)  alternative 
minimum  sizes  for  Commitments  and  Orders;  or  (ii) 
alternative  minimum  increment  sizes.  Any 
adjustments  to  Order,  Commitment,  or  increment 
sizes  are  required  to  be  based  on  market  and 
participant  need,  and  are  subject  to  prior  written 
notice. 


3.  Cross  Order 

A  cross  Order  is  a  two-sided  Order, 
with  both  sides  comprised  of  non- 
member  interest,  wiUi  instructions  to 
match  the  identified  buy-side  with  the 
identified  sell-side.  The  two  sides 
making  up  a  cross  can  be  entered  ■ 
separately,  with  the  contra-side 
identified.  If  the  sizes  do  not  match,  the 
remainder  is  left  unexecuted. 

4.  Facilitation  Order 

A  facihtation  Order  is  a  two-sided 
Order,  with  an  identified  Phlx  member 
on  the  contra-side  to  act  as  a  faciUtator 
for  that  Order,  and  is  knovra  as  a 
"Guarantor."  The  contra-side  may  be 
entered  together  with,  or  separate  fi-om, 
the  facilitation  Order;  if  the  sizes  do  not 
match,  the  remainder  is  left  unexecuted. 
Facilitation  Orders  can  be  submitted  on 
behalf  of  Phlx  members  or  non- 
members.  Unlike  basic  orders, 
facilitation  Orders  may  not  be  restricted. 

Three  types  of  facilitation  orders  are 
available  to  Users:  (i)  Unconditional 
facilitation:  execute  against  an 
identified  Guarantor  or  not  at  all.  This 
Order  is  a  type  of  cross  involving  a  Phlx 
member  Guarantor;  (ii)  conditional 
facilitation:  execute  against  an 
identified  Guarantor  after  attempting  to 
be  executed  against  non-members  to  the 
extent  possible;  and  (iii)  last  resort 
facilitation:  execute  against  an 
identified  Guarantor  only  after 
attempting  to  execute  against  all  other 
Orders  and  Commitments  to  the  extent 
possible. 

E.  Execution  Priority  Rules 

Orders  and  Commitments  will  be 
matched  for  execution  by  the  System  at 
approximately  9:16  a.m.  Trades 
matched  and  executed  through  the 
System  are  printed  and  cleared  as 
Exchange  transactions,  executed  on  the 
Exchange  and  processed  through  SCCP. 

1.  Orders 

Generally,  Orders  are  afforded  priority 
by:  (i)  Accoimt  type  (account  types  are 
based  on  status  as  a  Phlx  member  or 
non-member,  type  of  non-member 
accoujit,  constraints,  and  direct 
subscription  versus  broker  access);  (ii) 
Order  size  (largest  first);  and  (iii) 
chronological  basis  measured  by  time- 
of-entry  (for  Orders  of  the  same  account 
type  and  size). 

2.  Commitments 

Commitments  are  prioritized  based 
on:  (i)  Sub-accoimt  types  (Phlx  Off-Floor 
Liquidity  Providers  first,  then 
Specialists,  and  Alternate  Specialists); 
and  (ii)  Commitment  size  (largest  first). 
For  Commitments  of  the  same  size, 
priority  rotates  among  Committers  with 


the  fewest  aggregate  shares  (in  all 
eligible  securities)  matched  through  the 
System  at  that  time. 

3.  Liquidity  Rotation  Parameter 

Although  priority  is  generally  based 
on  size,  the  "Liquidity  Rotation 
Parameter"  ("LRP")  provides  that  Order 
and  Commitment  participation  will  . 
rotate  in  25,000  share  increments,  as 
opposed  to  filling  the  largest  Order  or 
Commitment  first.  The  LRP  is  intended 
to  ensure  fair  allocation.  The  LRP 
operates  within  each  matching  step 
(after  Step  1)  to  match  Orders/ 
Commitments  in  25,000  share 
increments,  moving  to  the  next  Order/ 
Commitment  after  25,000  shares  have 
been  matqhed,  and  then,  after  all  other 
Orders/Commitments  have  received 
their  first  25,000  share  match,  returning 
to  the  imfiUed  portion  of  the  first  Order/ 
Commitment.  Under  the  proposal,  the 
Exchange's  Floor  Procedure  Committee 
may  establish  a  different  LRP  size  based 
on  operational  experience,  practicality, 
and  demonstrated  market  need. 

F.  The  Matching  Algorithm 

Execution  priority  is  determined  in 
accordance  vnth  the  matching  algorithm 
that  consists  of  23  matching  steps.  In 
step  1,  two-sided  Orders  are  matched  in 
the  following  order: 

•  Non-member/Non-member  cross 
Orders. 

•  Non-member/Member 
imconditional  facilitation  Orders. 

•  Member/Member  imconditional 
facilitation  Orders. 

•  Any  unmatched  "residue"  due  to 
the  excess  size  entered  by  one  side 
remain  unexecuted.  It  is  important  to 
remember  that  Step  1  matches 
unconditional  faciUtation  Orders. 

In  step  2,  non-member  unconstrained 
Orders  (basic  and  facilitation)  are 
matched  with  non-member 
unconstrained  Orders.  As  with  all 
matching  steps,  priority  is  determined 
based  on  size  and  time  of  entry. 

In  step  3,  remaining  non-member 
unconstrained  Orders  are  matched  with 
non-member  constrained  (AON  and 
MON)  Orders.  Any  non-member 
constrained  Orders  not  matched  with 
the  imconstrained  Orders  left  over  from 
step  1  are  then  matched  with  other  non- 
member  constrained  Orders. 

In  step  4,  remaining  non-member 
Orders  are  matched  with  non-member 
institutions'  ^°  Orders  participating 


^°The  proposal  defines  an  institution  as  "an 
entity  not  registered  as  a  broker-dealer  or  doing 
business  as  a  hedge  hind  that  serves  in  a  fiduciary 
capacity."  The  Exchange  believes  such  entities 
include,  but  are  not  limited  to:  qualified  pension 
plans,  investment  companies  registered  under  the 
Investment  Company  Act  of  1940,  bank  trust 


1 
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through  a  broker.  Such  non-member 
institutions'  Orders  are  then  matched 
with  each  other.  (Non-member 
institutions  entering  Orders  directly 
would  have  participated  in  steps  2  and 
3).  It  should  be  noted  that  constraints 
are  not  relevant  to  determining  priority 
in  step  4  among  institutions 
participating  through  a  broker. 

In  step  5,  remaining  non-member 
Orders  are  matched  with  non-member 
non-institution  Orders  participating 
through  a  broker.  After  non-member 
non-institution  Orders  participating 
through  a  broker  are  matched  against 
the  immatched  Orders  of  non-members, 
such  non-member  non-institution 
Orders  are  matched  with  each  other. 
(Non-member  non-institution  Orders 
include  non-member  broker-dealer 
Orders  as  well  as  non-member,  non- 
broker-dealer,  non-institution  Orders, 
such  as  retail  customers). 

In  step  6,  remaining  non-member 
Orders  are  matched  with  Orders  of  non- 
member  broker-dealers  that  subscribe 
directly.  Orders  of  non-member  broker- 
dealers  that  subscribe  directly  are  then 
matched  with  each  other.  Thus,  step  6 
matches  non-member  Orders  (both 
constrained  and  unconstrained)  for  non- 
member  broker-dealers.  (As  opposed  to 
dealer  activity,  if  a  non-member  broker- 
dealer  is  acting  as  a  broker,  the  Order 
would  already  be  matched  in  steps  4 
and  5). 

By  step  7,  the  matching  process  is 
ended  with  respect  to  non-member 
Orders.  Any  remaining  non-member 
Orders  that  are  restricted  to  matching 
with  other  non-members  only  are 
removed.  The  removed  unmatched 
Orders  may  be  matched  later  according 
to  step  23. 

In  step  8,  remaining  non-member 
conditional  facilitation  Orders  are 
matched  with  their  conditional 
Guarantors  (facilitating  members).  These 
conditional  Orders — ^which  were  first 
subject  to  matching  against  other  non- 
member  Orders  in  prior  steps — are  now 
eligible  for  matching  against  the 
identified  Guarantor  (a  Phlx  member). 

In  step  9,  remaining  non-member 
Orders  are  matched  with  member 
Orders  participating  through  brokers. 
Any  immatched  member  Orders 
participating  through  brokers  are 
removed. 

In  step  10,  remaining  non-member 
Orders  are  matched  with  Orders  of  off- 
floor  members.  Any  unmatched  off-floor 
members'  Orders  are  removed. 

In  step  11,  remaining  non-member 
Orders  are  matched  with  Orders  of 
Exchange  floor  members.  Any 


departments,  corporations  that  purchase  securities 
for  corporate  purposes,  and  insurance  companies. 


immatched  Exchange  floor  members' 
Orders  are  removed.  This  includes  one- 
sided Orders  (as  opposed  to 
Conunitments)  of  Specialists  and 
Alternate  Specialists. 

In  step  12,  remaining  non-member 
Orders  are  matched  with  Commitments 
of  Exchange  Off-Floor  Liquidity 
Providers.  Any  uiunatched 
Commitments  of  Exchange  Off-Floor 
Liquidity  Providers  are  removed. 

m  step  13,  remaining  non-member 
Orders  are  matched  with  Commitments 
of  Specialists.  Any  unmatched 
Si}ecialist  Commitments  are  removed. 

In  step  14,  remaining  non-member 
Orders  are  matched  with  Commitments 
of  Alternate  Specialists.  Any  unmatched 
Alternate  Specialist  Commitments  are 
removed. 

In  step  15,  remaining  non-member 
Orders  are  matched  with  member 
facilitation  Orders  (those  with 
conditional  or  last  resort  Guarantors). 
Note  that  imconditional  facilitation 
Orders  previously  were  matched  in  step 
1. 

In  step  16.  non-member  last  resort 
fecilitation  Orders  are  matched  with 
their  identified  last  resort  Guarantors. 

In  step  17,  non-member  matching 
ends.  Any  remaining  non-member 
Orders  are  immatched,  except  as 
provided  in  step  23. 

In  step  18,  Exchange  member 
conditional  facilitation  Orders  are 
matched  with  their  identified 
conditional  Guarantors. 

In  step  19,  all  remaining  Exchange 
member  Orders  are  matched  with  each 
other,  provided  they  are  not  restricted  to 
matching  against  non-members  only. 
This  includes  the  following  Phlx 
member  Orders:  Phlx  member  Orders 
participating  through  brokers,  Phlx  off- 
floor  member  Orders,  Phlx  floor  member 
Orders,  and  Phlx  member  last  resort 
&cilitation  Orders. 

In  step  20,  remaining  Exchange 
member  Orders  are  matched  with 
Commitments  that  have  not  been 
restricted  to  matching  against  non- 
members  only.  First,  remaining 
Exchange  member  Orders  are  matched 
with  Commitments  of  Off-Floor 
Liquidity  Providers,  and  then  with 
Commitments  of  Specialists  and 
Alternate  Specialists.  Unmatched 
Conunitments  are  removed. 

In  step  21,  Exchange  member  last 
resort  facihtation  Orders  are  matched 
with  their  identified  last  resort 
Guarantors. 

In  step  22,  the  whole  matching 
"round"  in  an  eligible  seciuity  ends. 
Any  remaining  Exchange  member 
Orders  and  Commitments  are 
unmatched,  except  as  provided  in  step 
23. 


In  step  23,  if  any  unmatched  Orders 
remain,  the  largest  unsatisfied 
constrained  Order  is  permanently 
removed,  the  matches  after  step  1  are 
immatched  and  the  matching  process 
starts  again.  Among  imsatisfied  Orders 
of  the  same  size.  Exchange  member 
Orders  would-be  removed  before  non- 
member  Orders.  Among  two  Exchange 
members,  or  among  two  non-members, 
the  last  in  time  would  be  removed  first. 
Additional  matching  rounds  would 
occur,  each  removing  another 
unsatisfied  constrained  C^er,  until  no 
unsatisfied  constrained  Orders 
remained.  Matching  rounds  are 
intended  to  maximize  the  number  of 
executions. 

G.  Calculation  ofVWAP 

The  exchange  shall  calculate  a  final 
VWAP  value  for  each  eligible  security 
by:  (i)  using  all  regular  way  trades 
(including  sold  sales  and  late  sales)^^ 
reported  by  the  appropriate  reporting 
authority  from  the  opening  of  the 
regular  trading  session  and  printed  prior 
to  4:15:00  P.M.,32  (ii)  multiplying  each 
respective  reported  price  by  the  total 
number  of  shares  traded  at  that  price; 
(iii)  adding  together  each  of  these 
calculated  values  to  compile  an 
aggregate  sum;  and  (iv)  dividing  the 
aggregate  sum  by  the  total  number  of 
reported  shares  that  appear  in  the  prints 
included  in  step  (i)  of  the  VWAP 
calculation  process.  The  resulting 
VWAP  value  will  be  reported  in  the 
form  of  a  fraction  and  will  be  rotmded 
to  the  nearest  l/256th.3^  Any  proposed 
changes  that  impact  the  manner  in 
which  the  official  VWAP  is  calculated 
are  required  to  be  submitted  to  the 
Commission  for  review  under  Section 
19(b)  of  the  Act.  3* 

The  exchange  shall  calculate  and 
assign  a  final  VWAP  value  to  each 
security  subject  to  a  match  during  the 
Session.35  The  final  VWAP  value  that 
the  Exchange  calculates  and  assigns  to 
each  eligible  security  shall  be  reported 
and  publicly  disseminated  at  4:20  P.M. 
promptly  following  calculation.  The 


''  A  "late  sale"  is  a  transaction  which  is  a  correct 
last  sale  but  is  publicly  disseminated  later  than  is 
required.  Generally,  transactions  are  required  to  be 
publicly  disseminated  within  90  seconds  of 
execution.  A  "sold  sale"  refers  to  a  transaction 
appearing  on  the  CTS  out  of  its  proper  sequence. 

'^  It  should  be  noted  that  prints  representing 
trades  executed  after  regular  trading  hours  (9:30 
A.M.  to  4:00  P.M.J,  such  as  prints  reflecting  trades 
executed  during  the  Exchange's  Post  Primary 
Session,  will  only  be  included  in  the  VWAP 
calculation  until  4:01:30  P.M. 

"The  System  software  also  allows  Participants  to 
convnri  VWAP  prices  into  decimal  form. 

«15U.S.C.  78s(b). 

33  In  addition,  the  Exchange  will  continuously 
calculate  a  non-final  VWAP  value  throughout  the 
trading  day  for  each  eligible  issue. 


15862 


Federal  Register /Vol.  64,  No.  62 /Thursday,  April  1,  1999 /Notices 


final  VWAP  value  will  be  available 
through  the  System  to  all  Participants 
that  had  a  commitment  or  Order 
matched  during  the  Session. 

The  final  VWAP  value  calculated  and 
reported  by  the  Exchange  shall  be  the 
official  VWAP  value.  Unless  the 
Exchange  directs  otherwise,  every 
VWAP  value  as  initially  reported  by  the 
reporting  authority  is  conclusively 
presumed  to  be  accurate  and  deemed  to 
be  final,  even  if  the  VWAP  value  is 
revised  or  subsequently  determined  to 
have  been  inaccurate. 

Generally,  all  System  matches  create 
a  binding  contract.  However,  in  the  case 
where  a  match  occurs  during  the 
Session  in  an  eligible  security  that  has 
not  opened  for  primary  market  trading 
by  3:00  P.M.,  the  match  will  be  voided 
and  a  report  to  that  effect  will 
immediately  be  sent  through  the  System 
to  the  Participants  to  the  voided  match. 
If  an  eligible  seciuity  opens  for  trading 
but  is  the  subject  of  a  trading  halt  and 
does  not  resume  trading  for  the 
remainder  of  the  day,  the  final  VWAP 
value  for  any  match  in  that  eligible 
security  on  that  day  will  be  based  on  the 
prints  ^at  occxirred  before  the  trading 
halt. 

H.  Reporting  of  System  Transactions 
and  VWAP 

All  System  matches  will  first  be 
reported  to  the  reporting  authority  [i.e.. 
Consolidated  Tape  System  or  "CTS")  at 
9:20  A.M.  as  separate  volume  prints  for 
each  eligible  security  in  which  matching 
occurred.  The  morning  print  for  all 
System  matches  will  occur  by  way  of  an 
administrative  message  over  the  CTS 
reflecting  the  VWAP  volume  in  each  of 
the  eligible  securities.  The  morning 
print  is  intended  to  provide  market 
participants  with  VWAP  volumes  before 
regular  trading  commences. 

Under  normal  circimistances,  Users 
and  Committers  will  be  notified  of  their 
matches  by  9:20  A.M.  System  matches 
will  be  reported  to  the  entering 
subscriber  in  the  form  of  automated 
reports  reflecting  the  number  of  shares 
matched  for  each  Participant  by  the 
System  in  each  issue. 

Once  the  Exchange  calculates  and 
assigns  a  final  VWAP  value,  each 
Session  match  constitutes  a  completed 
transaction  for  the  purpose  of  reporting 
the  trade  to  the  appropriate  reporting 
authority.  End-of-day  prints  will 
normally  be  reported  at  4:20  P.M. 
following  calculation  of  the  final  VWAP 
at  4:15  P.M.  The  end-of-day  prints  will 
be  printed  on  a  trade-by-trade  basis 
representing  all  matches  made  that 
morning.  Each  print  will  reflect  a 
matched  trade  and  the  corresponding 
VWAP.  These  trades  will  be  reported  to 


the  CTS  with  the  sale  condition  "B"  to 
indicate  volume  weighted  average 
pricing  (the  "B"  will  distingmsh  VWAP 
trades  from  other  transactions  that  may 
possibly  be  reported  after  the  close  such 
as  after-hours,  crossing  session,  or  late 
sales  transactions).  The  Exchange  has 
represented  that  VWAP  trades  matched 
and  executed  through  the  System  will 
not  impact  the  determination  of  the  last 
sale  price  in  an  eligible  security  listed 
on  the  NYSE. 

The  System  will  not  disseminate  or 
disclose  Orders  or  Commitments, 
including  System  bid/ ask  sizes,  prior  to 
the  Session  match,  nor  System 
imbalances  remaining  after  the  Session 
match,  except  to  entering  Participants. 

Because  reporting  is  performed  on  a 
trade-by-trade  basis,  if  no  System  match 
occurs  in  an  eligible  security,  a  final 
VWAP  for  that  particular  secxuity  will 
not  be  reported  to  the  CTS  for  that  day. 

/.  Access  to  the  System 

Access  to  the  System  for  subscribers 
(both  direct  subscribers  and  subscribers 
acting  as  brokers)  will  be  available  by 
dial-up  into  the  System  utilizing 
software  and  log-on  procedures  that 
vary  depending  on  whether  the 
subscriber  is  accessing  the  System 
through  a  personal  computer  or  a  main- 
fi-ame  system.  System  access  may 
include  various  types  of  computer 
hardware,  software,  and  handheld 
devices. 

/.  Resolutions  of  Disputes 

Disputes  regarding  Session 
participation  or  the  eligibility  of  Orders, 
Commitments,  or  Participants  will  be 
resolved  by  the  Exchange  in  accordance 
with  Exchange  Rule  124. 

K.  Liability  of  the  Exchange 

The  Exchange  shall  not  be  liable  for 
any  damages,  claims,  losses  or  expenses 
sustained  by  a  member  or  member 
organization  caused  by  any  errors, 
omissions  or  delays  resulting  from  any 
act,  condition  or  cause  beyond  the 
reasonable  control  of  the  Exchange, 
including  but  not  limited  to,  an  act  of 
God;  fire;  flood;  extraordinary  weather 
conditions;  war;  insurrection;  riot; 
stride;  accident;  action  of  government; 
communications  or  power  failure; 
equipment  or  software  malfunction 
arising  from  the  use  of  the  System,  the 
calculation  of  the  VWAP  or  any  and  all 
other  matters  respecting  the  operation  of 
the  System  or  Session. 

L.  Trading  Halts  in  Eligible  Securities 

The  proposed  rule  change  does  not 
limit  the  ability  of  the  Exchange  to 
otherwise  halt  or  suspend  trading  in  any 


eligible  stock  matched  through  the 
System. 

M.  Extraordinary  Circumstances  , 

In  the  case  of  "extraordinary 
circumstances,"  the  Exchange's  Floor 
Procedure  Committee  may  determine  to 
adjust  or  modify  any  of  the  times 
relating  to  Order  Entry  Time  Period,  the 
matching  period,  or  any  aspect  of  the 
transaction  reporting  procedures.  The 
proposal  defines  "extraordinary 
circumstances"  to  include  fast  market 
conditions,  systems  malfunctions,  and 
other  ciromistances  that  limit  the 
Exchange's  ability  to  receive, 
disseminate,  or  report  System 
information  in  a  timely  and  accurate 
manner. 

N.  Short  Sales 

Orders  and  Commitments  must  be 
appropriately  marked  pursuant  to 
Exchange  Rule  455  to  indicate  whether 
they  are  short  sales.  In  addition,  Orders 
and  Commitments  will  be  exempt  from 
the  short  sale  "tick  test"  restrictions  qf 
Exchange  Rule  455.  Positions  resulting 
irom  Session  matches  will  be  effective 
for  the  purpose  of  determining  long  or 
short  status  for  the  remainder  of  the 
trading  day,  immediately  upon 
notification  of  the  Participant  to  a 
System  match,  notwithstanding  that  the 
VWAP  has  not  yet  been  determined. 

m.  Discussion 

For  the  reasons  discussed  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and  with 
the  requirements  of  Sections  6(b)  and 
llA  under  the  Act.^o  In  particular,  the 
Commission  believes  the  proposed  rule 
change  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  public 
interest.37 

The  Commission  believes  the 
Exchange's  proposed  System  will  serve 
as  an  innovative  complement  to  the 
Exchange's  existing  auction  market.  The 
Commission  historically  has  encouraged 
innovation  and  the  creation  of  new 
electronic  trading  systems  so  that 
investors  are  provided  access  to  a 
variety  of  execution  alternatives.  At  the 


3615  U.S.C  78f(b)  and  78k-l. 

3'  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposal's  impact 
on  efBciency,  competition,  and  capital  fonnation. 
15  U.S.C.  78c(f). 
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same  time,  the  Commission  believes  it 
is  important  to  ensure  that  a  trading 
system  which  operates  as  a  facility  of  a 
national  seciuities  exchange  complies 
with  the  Act's  standards  regarding 
investor  protection  and  fair  and  orderly 
markets.  The  Commission  believes  that 
the  Exchange's  proposal  achieves  this 
objective. 

Some  aspects  of  the  proposal  raise 
complicated  regulatory  issues.  For 
example,  the  matching  of  Orders  and 
Commitments  during  the  Session 
includes  some  characteristics  of  a 
imitary  call  market  and,  therefore, 
represents  a  departiue  from  the 
traditional  auction  market  trading 
conducted  on  the  Exchange  floor.  In 
addition,  the  System  allows  non- 
Exchange  members  to  enter  Orders. 
Other  aspects  of  the  proposal  raise 
concerns  regarding  surveillance, 
reporting,  transparency,  control  and 
access,  and  priority  principles  of  an 
auction  market.  After  careful  review, 
and  for  the  reasons  discussed  in  more 
detail  below,  the  Commission  believes 
the  proposal  adequately  addresses  the 
areas  of  concern  and  is  consistent  Mrith 
the  maintenance  of  free  and  open 
markets  and  investor  protection  in 
accordance  with  Section  6(b)(5)  of  the 
Act.38 

The  Commission  believes  that  the 
System  is  properly  regulated  as  a  fecility 
of  the  Exchange.  39  The  System  will  use 
Exchange  equipment  and  personnel, 
involve  the  participation  of  Exchange 
floor  traders,  and  rely  on  the  SCCP  to 
clear  System  trades.  Furthermore, 
matches  performed  during  the  Session 
will  be  regulated  and  reported  as 
Exchange  trades.  The  Commission 
believes  that  because  the  System  will  be 
using  the  Exchange's  premises, 
property,  and  services  for  effecting  and 
reporting  System  matches,  it  will  be 
using  the  facilities  of  an  exchange  as 
defined  in  Section  3(a)(2)  of  the  Act.*" 


M15U.S.C.  78f(b)(5). 

30  Section  3(a)(2)  of  the  Act  states  that  "(tjhe  term 
'facility'  when  used  with  respect  to  an  exchange 
includes  its  premises,  tangible  or  intangible 
property  whether  on  the  premises  or  not,  any  right 
to  the  use  of  such  premises  or  property  or  any 
service  thereof  for  the  pxupose  of  effecting  or 
reporting  a  transaction  on  an  exchange  (including, 
among  other  things,  any  system  of  communication 
to  or  from  the  exchange,  by  ticker  or  otherwise, 
maintained  by  or  with  the  consent  of  the  exchange), 
and  any  right  of  the  exchange  to  the  use  of  any 
property  or  service."  15U.S.C.  78c(a)(2). 

<o  Regulating  the  System  as  a  facility  of  the 
Exchange  is  consistent  with  the  Commission's 
approach  towards  similar  electronic  matching 
systems.  For  example,  the  Chicago  Stock  Exchange 
("CHX")  operated  the  Chicago  Match  as  a  facility 
of  the  CHX.  See  Securities  Exchange  Act  Release 
No.  35030  (Nov.  30,  1994),  59  FR  63141  (Dec.  7, 
1994).  The  Chicago  Match,  which  integrated  an 
electronic  order  match  system  with  a  facility  for 


The  Commission  notes  that  the 
Exchange's  use  of  UTTC  personnel  and 
equipment  in  operating  the  System  does 
not  alter  the  Commission's 
determination  that  the  System  is 
properly  regulated  as  a  facility  of  the 
Exdiange,  "The  Exchange  retains 
regulatory  control  over  the  System  and 
is  fully  responsible  for  ensuring  that  the 
System  comphes  with  the  federal 
securities  laws  and  all  applicable  rules 
and  regulations.  Although  UTTC 
personnel  shall  assist  the  Exchange  in 
operating  the  System,  these  assistants 
will  be  acting  as  agents  of  the  Exchange. 
Therefore,  the  Exchange  will  maintain 
control  of  the  System  and  will  exercise 
authority  over  the  non-Exchange 
ernployees  that  help  operate  the  System. 

The  Commission  believes  that 
operation  of  the  System  as  a  facility  of 
the  Exchange  raises  important  issues 
regarding  surveillance  of  the  System,*' 
UTTC  personnel,  and  Exchange 
personnel.  The  Commission  believes  the 
Exchange  has  adequately  addressed 
these  surveillance  issues.  In  particxUar, 
the  Exchange's  surveillance  group  will 
be  equipped  with  technology  to  create 
detailed  audit  trails  that  will  track 
Orders  and  Commitments  from  entry  to 
the  confirmation  of  matching.  The 
Exchange  also  will  use  technology  to 
track  Orders  and  Commitments  through 
the  matching  algorithm;  this  will 
identify  the  exact  point  at  which  Orders 
and  Commitments  are  matched,  or 
alternatively,  not  matched.  In  addition, 
a  corrections  alert  mechanism  will 
provide  notice  of  all  corrections  that 
occur  in  the  CTS  after  the  VWAP 
calculation  period.  Finally,  Exchange 
siuveillance  personnel  will  use  an 
electronic  svuveillance  system  to 
identify  aberrant  trading  behavior  in  any 
eUgible  stock  matched  through  the 
System. 

The  Commission  also  believes  that 
operation  of  the  System  as  a  facility  of 
the  Exchange  raises  unique  concerns 
regarding  access  to,  and  control  of,  the 
System.*^  For  several  reasons,  the 


brokering  trades,  no  longer  operates  as  a  facility  of 
the  CHX. 

'*'  The  System  will  link  off-floor  and  on-floor 
computer  terminals  to  the  System's 
communications  base  unit.  This  unit  will:  (i)  accept 
Orders  and  Commitments:  (ii)  match  buyers  with 
sellers;  (iii)  give  execution  reports  to  matched 
Participants:  (iv)  calculate  the  back-up  VWAP  for 
each  matched  security  (separate  Exchange  systems 
will  calculate  the  official  VWAP:  (v)  report  VWAP 
matches  to  the  entering  Participants  (separate 
Exchange  systems  will  report  VWAP  matches  to  the 
appropriate  reporting  authorities):  and  (vi)  create  an 
audit  trail  by  recording  Order  and  Commitment 
entry  and  execution. 

♦'The  VTS  is  the  first  electronic  system  offering 
VWAP  that  will  operate  as  a  facility  of  a  national 
securities  exchange.  Although  the  Commission 
previously  reviewed  electronic  systems  that  offered 


Commission  beUeves  that  the  Exchange 
the  UTTC  have  adequately  addressed 
these  access  and  control  concerns.  First, 
the  Commission  notes  that  the  Exchange 
will  retain  regulatory  control  over  the 
System  and  that  the  Exchange  will 
remain  fully  responsible  for  ensuring 
that  the  System  complies  with  the 
federal  seciuities  laws  and  all 
applicable  rules  and  regulations. 
Although  the  Exchange  will  use  UTTC 
personnel  and  equipment  to  assist  in 
operating  the  System,  such  UTTC 
assistance  will  be  provided  on  an 
agency  basis.  More  specifically,  this 
assistance  will  be  provided  by  REB 
seciuities,  a  wholly  owner  broker-dealer 
subsidiary  of  UTTC.  REB  will  be 
assigned  certain  responsibihties  for 
ensuring  compliance  with  the 
monitoring  and  reporting  of  System 
access  and  control  parameters.  The 
Exchange  represented  that  REB  has 
developed  a  special  compliance 
program  to  address  these  issues. 
Second,  REB  will  not  conduct  any  other 
seciuities  business  outside  of  its 
oversight  of  System  access  and  control. 
This  limitation  on  business  activity  will 
help  focus  REB's  scrutiny  on  important 
compliance  issues.  This  limitation  on 
business  activity  will  help  focus  REB's 
scrutiny  on  important  compUance 
issues.  The  Exchange  will  require  REB 
to  conduct  annual  independent  audits 
regarding  the  System  compliance 
program.  Finally,  because  REB  is  a 
broker-dealer  registered  under  the  Act, 
the  Commission  will  have  the  authority 
to  inspect  and  examine  REB.  For  these 
reasons,  the  Commission  believes  the 
Exchange  and  UTTC  have  adequately 
addressed  issues  relating  to  control  and 
access. 

The  Commission  beUeves  that  in 
providing  non-Exchange  members 
limited  access  to  the  System,  the 
Exchange's  proposal  does  not 
contravene  the  Act.  The  Act 
contemplates  that  transactions  on  a 
national  seciuities  exchange  will  be 
conducted  by  "members.  "*3  in 


volume  weighted  average  pricing  features,  they 
were  operated  as  proprietary  trading  systems.  See 
Letter  from  Alden  S.  Adkins,  Chief,  Office  of 
Automation  and  International  Markets,  Division, 
Commission,  to  Charles  R.  Hood,  Vice  President 
and  General  Counsel,  Instinet  Corporation  (Dec.  6, 
1991)  (providing  no-action  relief  to  Instinet's 
Market  March  crossing  service)  and  letter  from 
Alden  S.  Adkins,  Chief,  Office  of  Automation  and 
International  Markets,  Division,  conunission,  to 
Uoyd  H.  Feller,  Morgan,  Lewis  &  Bockius  (Oct.  28. 
1991)  (providing  no-action  relief  to  POSIT  regarding 
its  volume  weighted  average  pricing  mechanism). 

"  Section  3(a)(3)(A)  of  the  Act  describes  a 
member  in  terms  of  effecting  transactions  on  a 
PHiional  securities  exchange.  The  pertinent  text 
defines  a  member  as  "any  natural  person  permitted 
to  effect  transactions  on  the  floor  of  the  exchange 

Continued 


15864 


Federal  Register /Vol.  64,  No.  62 /Thursday,  April  1,  1999 /Notices 


addition,  Section  6(c)(1)  of  the  Act 
states  that  a  national  securities  exchange 
shall  deny  membership  to  any  natural 
person  who  is  not,  or  is  not  associated 
with,  a  registered  broker  or  dealer.**  The 
Commission  believes  the  Exchange  has 
established  adequate  controls  over  non- 
member  access  to  the  System. 
Specifically,  a  non-member  may  enter 
Orders  through  the  System  only  after 
entering  into  a  "give-up"  agreement 
with  an  Exchange  clearing  member  (i.e., 
such  Exchange  member  also  is  a  SCXIP 
member).  The  give-up  agreement 
requires  the  Exchange  clearing  member 
to  assume  legal  responsibility  for  the 
Orders  of  the  non-member.  The 
Exchange  clearing  member  must  submit 
the  give-up  agreement  to  the  Exchange 
in  advance  of  any  activity  by  the  non- 
member  and  must  also  specify  the  credit 
limits  for  the  non-member. 

Moreover,  prior  to  obtaining 
permission  to  enter  Orders  through  the 
System,  each  non-member  must  enter 
into  a  "three-way  agreement"  with  the 
Exchange  and  an  Exchange  clearing 
member.  The  three-way  agreement 
requires  the  non-member  to  agree  to 
adhere  to  the  applicable  rules  of  the 
Exchange.  Because  the  access  of  non- 
member  Users  is  limited  by  the 
requirement  that  such  Users  be  parties 
to  valid  give-up  and  three-way 
agreements,*^  and  because  the  behavior 
of  non-member  Users  is  governed  by  the 
affirmative  obligations  contained  in  the 
mandated  give-up  and  three-way 
agreements,  the  Commission  believes 
the  participation  of  non-members  in  the 
System  does  not  violate  the  Act. 

The  Commission  also  believes  that  the 
Exchange's  proposal  is  consistent  with 
Section  llA  of  the  Act.*^  Specifically, 
the  Commission  believes  that  the 
System  will  further  the  purposes  of 
Section  llA  and  the  development  of  a 
national  market  system  by  promoting 
economically  efficient  execution  of 
securities  transactions,  fair  competition 
among  markets,  best  execution  of 
customer  orders,  and  an  opportvmity  for 
orders  to  be  executed  without  the 
participation  of  a  dealer.  The  System 
provides  a  new  and  potentially  efficient 
way  to  match  and  execute  trading 
interests.  It  is  principally  designed  to 
meet  the  demands  of  institutional 
traders  and  other  market  professionals 
that  desire  VWAP-based  transactions. 
Use  of  the  System  may  result  in 
enhanced  liquidity  for  investors  and 


increase  the  ability  of  investor  orders  to 
interact  directly  with  other  investor 
orders. 

The  Commission  believes  the  System 
may  provide  benefits  to  market 
participants,  especially  those  who  trade 
in  large  blocks.  Specifically, 
Participants  will  enjoy  complete  end-to- 
end  anonymity  in  their  Orders  and 
Commitments;  as  a  result,  their 
proprietary  trading  strategies  will  not  be 
revealed  to  other  market  participants. 
Furthermore,  because  Participants 
receive  notice  of  Order  and 
Commitment  matches  before  the  NYSE 
opens  for  trading,  those  Participants  not 
receiving  matches  will  have  the 
opportimity  to  enter  orders  during 
regular  trading  hours. 

The  Commission  believes  the 
proposal  is  consistent  with  Rule  llAa3- 
1  of  the  Act.*7  Promptly  after  the  System 
matches  Orders  and  Commitments,  each 
Participant  will  be  notified  of  the  issues 
and  number  of  shares  matched  for  that 
Participant.  The  Exchange  also  will 
report  to  the  CTS  at  9:20  A.M.  the 
VWAP  transaction  volume  in  each 
eligible  issue.  For  example,  if  during  the 
Session  matches  were  effected  in  all  300 
eligible  securities,  the  Exchange  would 
report  to  the  CTS  the  matched  volume 
for  each  of  the  300  securities  (i.e.,  300 
separate  volume  prints).  Although  the 
Final  VWAP  value  for  each  eligible 
security  will  not  be  calculated  until 
after  the  closing  of  trading,  the 
Commission  believes  it  is  important  that 
market  participants  have  access  to 
matched  VWAP  volume  before  regular 
trading  begins.**  Once  of  the  final 
VWAP  value  has  been  calculated,  each 
transaction  will  immediately  be 
reported  on  a  trade-by-trade  basis, 
including  the  size  and  final  VWAP 
value,  over  the  Tape  B  network  of  the 
CTS  *»  and  to  the  Participants.  Thus,  the 


without  the  services  of  another  person  acting  as 
broker."  15  U.S.C.  78c(a)(3)(A). 

"15U.S.C.  78f[c)(l). 

**  If  a  non-member  User's  give-up  or  three-way 
agreement  was  terminated,  the  non-member  User 
would  not  be  permitted  to  access  the  System. 

♦•  15  U.S.C.  78k-l. 


*'RuIe  llAa3-l.  "Dissemination  of  Transaction 
Reports  and  Last  Sale  Data  with  Respect  to 
Transactions  in  Reported  Securities,"  governs  the 
dissemination  of  transaction  reports  that  contain 
price  and  volume  information  with  respect  to 
purchase  or  sale  transactions  involving  one  or  more 
round  lots  of  a  security.  See  17  CFR  240.11Aa3-l. 

♦•The  Exchange  has  informed  the  Commission 
that  the  operator  of  the  CTS,  the  Consolidated  Tape 
Authority  ("CTA"),  will  not  permit  trade  messages 
to  be  delivered  over  the  CTS  prior  to  the  start  of 
regular  trading  on  the  U.S.  equities  markets  (i.e., 
before  9:30  A.M.).  Therefore,  the  pre-opening 
VWAP  volumes  reported  over  the  CTS  must  take 
the  form  of  administrative  messages.  The 
Commission  urges  the  Exchange  to  work  with  the 
primary  information  vendors  to  ensure  that  the 
vendors  disseminate  the  VWAP  volumes  as 
administrative  message  before  the  opening  of 
trading. 

*'  As  presently  configured,  the  CTS  consists  of 
two  tape  systems:  Tape  A  and  Tape  B.  The  Tape 
A  network  displays  only  NYSE  symbol  information 
while  Tape  B  displays  information  for  issue  listed 
on  all  other  exchanges.  Although  each  of  the 


Exchange  vdll  provide  for  the  collection 
and  dissemination  of  transaction  reports 
containing,  among  other  things,  the 
price  of  the  security.  The  display  of 
Orders  and  Commitments  prior  to 
matching  would  be  impractical;  in 
particular,  it  would  coimter  the  benefits 
of  anonjrmity  afforded  by  the  System.*" 
The  Commission  believes  that  the 
System's  reporting  mechanisms  will 
provide  investors  vdth  adequate 
transaction  price  information  in 
accordance  with  Rule  llAa3-l  under 
the  Act. 

In  response  to  the  Exchange's  request 
for  interpretive  relief,  the  Commission 
confirms  that  the  Exchange  will  not 
violate  Rule  llAa3-2  under  the  Act^i  if 
the  Exchange  disseminates  last  sale  data 
for  System  matches  at  4:20  P.M.  Rule 
llAa3-2(d)  requires  self-regulatory 
organizations  to  comply  with  the  terms 
of  any  effective  national  market  system 
plan  of  which  it  is  a  sponsor  or 
participant.  The  Commission  believes 
that  the  Exchange  vrill  continue  to 
comply  with  the  terms  of  the  CTS 
national  market  system  plan  if  the 
Exchange  disseminates  reports 
containing  price  and  volume 
information  for  System  matches  at  4:20 
P.M.  The  Commission  notes  that  a 
national  market  system  plan  is  designed 
to  ensure  timely  dissemination  of  last 
sale  data.  The  Conunission  believes  that 
the  Exchange  has  reporting  procedures 
in  place  to  ensure  the  timely 
dissemination  of  preliminary  and  last 
sale  data  for  System  matches.  In 
particular,  as  soon  as  the  matching 
process  has  been  completed  at  the  end 
of  the  Session,  the  Exchange  vtrill  report 
to  the  CTS  the  matched  VWAP  volumes 
for  each  eligible  security.  Furthermore, 
immediately  after  the  final  VWAP 
values  have  been  determined  and 
assigned,  the  Exchange  will  report  to  the 
CTS  each  transaction  on  a  trade-by-trade 
basis,  including  the  final  VWAP  value. 
In  each  instance,  the  Exchange  has 
committed  to  make  timely 
dissemination  of  important  market 
information.  Because  the  Exchange  has 
arranged  for  the  timely  dissemination  of 
preliminary  and  last  sale  data,  the 
Commission  believes  the  Exchange  will 
remain  in  compliance  with  the  CTS 
national  market  system  plan  and  will 
not  violate  Rule  llAa3-2. 

The  Commission  believes  that  the 
System  does  not  violate  Rule  llAcl-1 


securities  eligible  for  matching  during  the  Session 
are  listed  on  the  NYSE,  the  VWAP  matches  will  be 
reported  on  the  Tape  B  network  due  to 
programming  difficulties  and  project  priorities. 

»>  Cf.  The  OptiMark  System.  See  Securities 
Exchange  Act  Release  No.  39086  (Sept.  17, 1997), 
62  FR  50036  (Sept.  24, 1997). 

s>  17  CFR  240.11Aa3-2. 
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under  the  Act  ("Quote  Rule")."  The 
Quote  Rule  requires  a  national  securities 
exchange  to  collect  bids,  offers, 
quotation  sizes,  and  aggregate  quotation 
sizes  from  "responsible  brokers  or 
dealers,"  ^^  for  each  reported  seciuity 
listed  or  admitted  to  unlisted  trading 
privileges  and  to  make  them  available  to 
quotation  vendors.^*  A  bid  or  offer  is 
defined  in  the  Quote  Rule  as  the  "bid 
price  and  offer  price  communicated  by 
an  exchange  member  or  OTC  market 
maker  to  any  broker  or  dealer,  or  to  any 
customer."  ^^  To  constitute  a  bid  or 
offer,  therefore,  the  imderljring  trading 
interest  must  have  been  communicated 
to  at  least  one  other  potential 
coimterparty.  Bids  and  offers  are 
intended  to  attract  other  parties  to  deal 
with  the  person  publishing  the  bid  or 
offer  at  the  quoted  price.  In  contrast,  the 
essence  of  the  System  is  its  anon)miity. 
Only  the  System  is  aware  of  the 
expressed  trading  interest  imtil  the 
matching  and  trade  execution  occur. 
Therefore,  the  System  is  not  a 
mechanism  by  which  Participants 
broadcast  prices  to  other  Participants 
and  trade  with  one  another  at  those 
prices.  Accordingly,  the  Commission 
believes  that  the  System  does  not  violate 
the  Quote  Rule. 

The  Commission  also  believes  that  the 
matching  algorithm  and  Liquidity 
Rotation  Parameter  are  appropriate  ways 
to  ensure  that  Orders  and  Commitments 
are  matched  in  accordance  with  the 
priority  principles  of  an  auction  market 
The  Commission  believes  that  the 
priority  principles  of  the  matching 
algorithm  will  not  give  rise  to  practices 
that  are  inconsistent  with  Section  11(a) 
of  the  Act.^^  Specifically,  the  matching 
algorithm  is  designed  to  provide  public 
order  preference  and  public  order 
protection  such  that  Exchange  members 
must  yield  priority  to  non-members. 


»2l7CTR240.1lAcl-l. 

'3  Rule  llAcl-1  defines  the  term  "responsible 
broker  or  dealer,"  when  used  with  respect  to  bids 
or  offers  communicated  on  an  exchange,  to  mean 
"any  member  of  such  exchange  who  communicates 
to  another  member  on  such  exchange,  to  the 
location  (or  locations)  designated  by  such  exchange 
for  trading  in  a  covered  (period)  security,  a  bid  or 
offer  for  such  covered  [reported]  security,  as  either 
principal  or  agent"  The  Rule  provides,  however, 
that  if  "two  or  more  members  of  an  exchange  have 
communicated  on  such  exchange  bids  or  offers  for 
a  covered  [reported]  security  at  the  same  price,  each 
such  member  shall  be  considered,  a  'responsible 
broker  or  dealer'  for  that  bid  or  offer,  subject  to  the 
rules  of  priority  and  precedence  then  in  effect  on 
that  exchange."  Furthermore,  if  a  member  of  the 
exchange  represents  as  agent  the  transmitted  bid  or 
offer  of  another  exchange  member,  only  the  member 
representing  the  bid  or  offer  as  agent  shall  be 
considered  the  "responsible  broker  or  dealer"  for 
that  Irid  or  ofiisr.  17  CFR  240.11Acl-l(aH2lHi)- 

M  See  17  ^  240.1lAcl-l(b). 

M  See  17  CHI  240.11Acl-l(aH4). 

"15U.S.C78k(a). 


Moreover,  the  Exchange  has  represented 
that  Exchange  Specialists  will  not  be 
permitted  to  trade  ahead  of  customers 
because  Exchange  Floor  Traders  will  be 
last  in  terms  of  priority  [e.g.,  Off-Floor 
Liquidity  Providers  receive  priority  over 
Floor  Traders).  In  addition,  the 
Liquidity  Rotation  Parameter,  or  "anti- 
bully"  rule  is  designed  to  ensure  that 
order  flow  is  fairly  allocated.  The  LRP 
will  include  more  Participants  in  the 
matching  process  because  the  largest 
Orders  and  Commitments  will  be  filled 
in  the  course  of  several  rotations  rather 
than  a  single  match. 

The  Commission  believes  the  market 
characteristics  of  the  eligible  stocks  will 
make  it  difficult  to  influence  their  intra- 
day  prices  and  thus  their  final  VWAP 
values.  Specifically,  the  300  stocks 
eligible  for  System  matching  during  the 
one  year  pilot  are  among  the  most 
highly-capitalized  and  highly-liquid 
stocks  listed  on  the  NYSE.  The 
significant  daily  transaction  activity  in 
each  eligible  stock  should  help  to  make 
it  difficult  and  economically  impractical 
to  influence  their  prices.  As  a  caveat, 
-the  Commission  observes  that 
manipidation  concerns  would  be 
heightened  in  the  VWAP  transaction 
volume  in  an  eligible  security  came  to 
represent  a  substantial  portion  of  the 
overall  transaction  volume  in  such 
security.  The  Commission  expects  the 
Exchange  to  closely  monitor  the  VWAP 
trading  volumes  for  each  eligible 
security  in  relation  to  their  overall 
trading  volumes.  The  Commission 
believes  that  legitimate  manipulation 
concerns  would  arise  if  the  VWAP 
transaction  volume  in  an  eligible 
security  exceeded  20%  of  the  security's 
daily  transaction  volume. 

Finally,  the  Commission  believes  it  is 
appropriate  that  Orders  and 
Commitments  will  be  exempt  from  the 
short  sale  "tick  test"  restrictions  of 
Exchange  Rule  455.  Separate  from  this 
approval  order,  the  Commission  has 
granted  the  Exchange  exemptive  relief 
from  Rule  10»-1  under  the  Act^^  Under 
the  terms  of  the  Rule  lOa-1  exemptive 
relief,  Participants  may  enter 
Commitments  and  Orders  to  seU  short 
eligible  securities  provided  that  certain 
conditions  are  satisfied.  Therefore,  the 
Commission  believes  it  is  appropriate 
for  the  Exchange  to  likewise  exempt 
Participants  from  the  short  sale 
restrictions  that  appear  in  Exchange 
Rule  455. 

For  the  reasons  discussed  above,  the 
Commission  believes  it  is  appropriate  to 
approve  the  Exchange's  proposal  for  a 
one  year  pilot  period.  As  part  of  the 
pilot  process,  the  Commission  expects 


*'  See  Exemptive  Relief  Letter  supra  note  13. 


the  Exchange  to  collect  information 
pertaining  to  the  operation  and 
effectiveness  of  the  System.  The 
Commission  requests  that  the  Exchange 
use  its  ongoing  research  and 
surveillance  to  prepare  a  comprehensive 
report  that:  (i)  addresses  the  overall 
reliability  of  the  System  and  identifies 
any  System  outages  or  other  technical 
problems,  (ii)  provides  a  simimary  of  the 
Exchange's  surveillance  efforts 
regarding  the  System  and  identifies  any 
Exchange  investigations  or  enforcement 
actions  involving  the  System;  (iii) 
discusses  the  strategies  employed  by 
Users  and  Committers  and  evaluates 
whether  the  System  is  useful  to  market 
participants;  (iv)  provides  feedback  from 
Exdiange  members  and  non-members 
regarding  their  experiences  with  the 
System;  and  (v)  measiires  the  System's 
impact  and  effect  on  trading  in  the 
primary  market  of  the  eligible  securities. 
In  addition,  because  the  Exchange  has 
independently  committed  to  prepare  a 
report  regarding  the  number  of  tape 
corrections  and  how  Aey  affect  the  final 
VWAP  values  calculated  by  the 
Exchange,  that  analysis  should  be 
included  in  the  report.  The  Exchange  is 
requested  to  submit  its  report  on  the 
System  no  later  than  two  months  before 
the  end  of  the  pilot  period. 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  Nos.  3 
and  4  prior  to  the  thirtieth  day  after  the 
date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register.  The 
Commission  notes  that  Amendment  No. 
3  revised  the  proposed  rule  change  in 
several  ways.  First,  the  Exchange  agreed 
to  operate  the  System  as  a  facility  of  the 
Exchange  for  a  one  year  pilot  period. 
The  Commission  believes  it  is 
appropriate  for  the  Exchange  to  operate 
the  System  on  a  pilot  basis  for  one  year. 
The  pilot  period  will  provide  the 
Exchange  with  the  time  necessary  to 
evaluate  the  effectiveness  of  the  System 
and  to  identify  and  remedy  any 
problems  or  difficulties  that  may 
develop  in  its  operation.  Based  on  the 
results  of  the  pilot  period,  the  Exchange 
may  propose  an  extension  of  the  pilot 
period  or  seek  permanent  approval  of 
the  System.  Second,  the  Exchange 
agreed  to  limit  the  seciirities  eligible  for 
matching  through  the  System  to  300  of 
the  most  highly-hquid  and  highly- 
capitalized  issues  listed  on  the  NYSE. 
The  Commission  believes  it  is 
reasonable  for  the  Exchange  to  limit  the 
universe  of  eligible  securities  to  highly- 
liquid  and  highly-capitalized  securities. 
The  Coumiission  believes  that  the  prices 
of  large,  actively  traded  securities  are 
difficult  to  impact,  and  that  as  a  result, 
the  System's  VWAP  values  should  be 
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less  susceptible  to  manipulation.  Third, 
the  Exchange  clarified  the  definition  of 
an  "institution,"  committed  to  prepare  a 
report  regarding  the  number  of  tape 
corrections  and  how  they  affect  the 
VWAP  values  calculated  by  the 
Exchange,  and  modified  from  4:02  P.M. 
to  4:01:30  P.M.  the  cut-off  time  designed 
to  capture  trade  reporting  nm-off  and 
sales  that  occur  at  the  close  of  regular 
trading.  Because  each  of  these  revisions 
strengthens  the  proposal,  the 
Commission  believes  they  are 
appropriate  modifications. 

In  Amendment  No.  4,  the  Exchange 
agreed  to  report  pre-opening  VWAP 
volumes  for  each  eligible  security  in 
which  matches  have  been  effected 
during  the  Session.  The  Commission 
believes  it  is  appropriate  for  the 
Exchange  to  report  VWAP  volumes  for 
eligible  securities  individually  before 
the  start  of  regular  trading.  Despite  the 
absence  of  a  final  price,  the  Commission 
believes  that  pre-opening  volume  prints 
will  improve  transparency  and  provide 
valuable  information  to  market 
participants.  The  Commission  continues 
to  believe  that  a  single,  aggregate  VWAP 
voliune  print  encompassing  all  eligible 
securities,  as  previously  proposed  by 
the  Exchange,  provides  little  benefit  to 
market  participants.  Amendment  No.  4 
also  provided  improved  siu^eillance 
procedures.  Although  the  surveillance 
measures  cannot  be  discussed  in 
specific  terms  because  of  their 
confidential  natxire,  the  Commission 
believes  the  measures  will  strengthen 
the  oversight  of  the  System  and  improve 
the  proposal. 

Based  on  the  above,  the  Commission 
believes  good  cause  exists,  consistent 
with  Sections  6(b)  and  19(b)  of  the 
Act,^^  to  accelerate  approval  of 
Amendment  Nos.  3  and  4  to  the 
proposed  rule  change. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiJments  concerning  Amendment  Nos. 
3  and  4  to  the  proposal,  including 
whether  the  proposed  rule  change  as 
amended  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vdth  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submissions,  all  subsequent 
amendment,  all  written  statements  with 
respect  to  the  proposed  rule  change  that 
are  filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 


than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copjring  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Phlx-96-14 
and  should  be  submitted  by  April  22, 
1999. 

V.  Conclusion 

The  Commission  believes  the 
Exchange's  proposal  satisfies  the 
standards  of  the  Act  that  apply  to 
national  securities  exchanges.  The 
Commission  recognizes  that  investors 
desire  to  trade  large  blocks  of  securities 
anonymously  and  free  of  the  price 
movements  that  often  accompany  such 
transactions.  By  operating  a  facility  that 
allows  investors  to  anonjrmously  effect 
block-sized  trades  at  the  day's  volmne 
weighted  average  price,  the  Exchange 
will  be  able  to  better  accommodate  the 
needs  of  investors. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^s  that  the 
proposed  rule  change  (SR-Phlx-96-14), 
as  amended,  is  approved  for  a  pilot 
period  ending  March  24,  2000. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.®" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  99-8061  Filed  3-31-99;  8:45  am] 

BnjJNQ  COOE  M10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Docket  No.  OST-98-3648] 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  of  request  for  comments. 

summary:  Under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended),  before  an 
agency  submits  a  proposed  collection  of 
information  to  OMB  for  approval,  it 
must  publish  a  document  in  the  Federal 
Register  providing  a  60-day  comment 
period  and  otherwise  consult  with 
members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  This  notice 


"15  U.S.C.  78fn>)  and  78s(b). 


*»  15  U.S.C.  78s(b)(2). 
»«>17  CFR  200.30-3(a)(12). 


announces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  approval  of  the  following 
collection  of  information.  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including:  (1)  the  necessity 
and  utility  of  the  information  collection; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  collected 
information;  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  collected  information. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection. 
DATES:  Comments  must  be  received  on 
or  before  June  1, 1999. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  OST's  Docket  Management 
Facility,  located  on  the  Plaza  Level  of 
the  Nassff  Building  at  the  U.S. 
Department  of  Transportation,  Room 
PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  The  DOT 
Docket  is  open  to  the  public  from  10  am 
to  5  pm,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blane  A.  Workie,  Office  of  the  General 
Coimsel,  Department  of  Transportation, 
400  7th  Street,  SW.,  Room  10424, 
Washington,  D.C.  20590,  (202)  366- 
4723. 
SUPPLEMENTARY  INFORMATION: 

OfiBce  of  the  Secretary 

Title:  The  DOT  Final  Rule  on 
Accessibility  of  Over-the-Road  Buses. 

OMB  Control  Number.  2100-NEW. 

Type  of  Request:  Approval  of  a  New 
Information  Collection. 

Abstract  The  Department  of 
Transportation  (DOT),  in  conjimction 
with  the  U.S.  Architectural  and 
Transportation  Barriers  Compliance 
Board,  issued  final  access  regulations 
for  privately-operated  over-the-road 
buses  (OTRBs)  as  required  by  the 
Americans  with  Disability  Act  (ADA)  of 
1990.  The  final  rule  has  four  different 
recordkeeping/reporting  requirements. 
The  first  has  to  do  with  48  hour  advance 
notice  and  compensation.  The  second 
has  to  do  with  equivalent  service  and 
compensation.  The  third  has  to  do  with 
reporting  information  on  ridership  on 
accessible  fixed-route  buses.  The  fourth 
has  to  do  with  reporting  information  on 
the  purchase  and  lease  of  accessible  and 
inaccessible  new  and  used  buses.  The 
purpose  of  the  information  collection 
requirements  is  to  provide  data  that  the 
Department  can  use  in  its  regiilatory 
review  and  to  assist  the  Department  in 
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its  oversight  of  compliance  by  bus 
companies. 

(IKA)  Requirement  to  fill  out  a  form 
each  time  there  is  an  advance  notice 
request. 

Respondents:  Demand-responsive  (i.e. 
charter/tour  service)  operators.  Fixed 
route  companies  before  fleet  becomes    ^ 
fully  accessible.  Small  mixed  service 
operators  that  choose  to  provide  48  hour 
notice. 

Estimated  Annual  Burden  on 
Respondents:  3.3  (low  estimate)  to  5.0 
(hi^  estimate)  hours  for  each  of  the 
3,448  respondents. 

Estimated  Total  Annual  Burden: 
11.378  (low  estimate)  to  17,240  (high 
estimate)  hours. 

Frequency:  15  times  (low  estimate) 
and  23  times  (high  estimate)  in  initial 
year. 

(1)(B)  Requirement  to  provide  a  copy 
of  the  form  to  the  passenger  when  the 
operator  receives  a  request  for  accessible 
bus  service. 

Respondents:  Demand-responsive  (i.e. 
charter/tour  service)  operators.  Fixed 
route  companies  before  fleet  becomes 
fully  accessible.  Small  mixed  service 
operators  that  choose  to  provide  48  hour 
notice. 

Estimated  Annual  Burden  on 
Respondents:  3.2  (low  estimate)  to  4.8 
hours  (high  estimate)  for  each  of  the 
3,448  respondents. 

Estimated  Total  Annual  Burden: 
11,034  (low  estimate)  to  16,550  (high 
estimate)  hours. 

Frequency.  15  times  (low  estimate) 
and  23  times  (high  estimate)  in  initial 
year. 

(1)(C)  Requirement  to  provide  a  copy 
of  the  form  to  the  passenger  on  the 
scheduled  date  of  trip  if  die  requested 
accessible  bus  was  not  provided. 

Respondents:  Demand-responsive  (i.e. 
charter/tour  service)  operators.  Fixed 
route  companies  before  fleet  becomes 
fully  accessible.  Small  mixed  service 
operators  that  choose  to  provide  48  hour 
notice. 

Estimated  Annual  Burden  on 
Respondents:  0.3  (low  estimate)  to  0.5 
hours  (high  estimate)  for  each  of  the 
3,448  respondents. 

Estimated  Total  Annual  Burden:  1034 
(low  estimate)  to  1724  (high  estimate) 
hours. 

Frequency.  1  time  (low  estimate)  to  2 
times  (high  estimate)  in  initial  year. 

(1)(D)  Requirement  to  retain  one  copy 
of  the  form  for  5  years. 

Respondents:  Demand-responsive  (i.e. 
charter/tour  service)  operators.  Fixed 
route  companies  before  fleet  becomes 
fully  accessible.  Small  mixed  service 
operators  that  choose  to  provide  48  hour 
notice. 

Estimated  Annual  Burden  on 
Respondents:  1.9  (low  estimate)  to  2.9 


(high  estimate)  hours  for  each  of  the 
3,448  respondents. 

Estimated  Total  Annual  Burden: 
6,551  (low  estimate)  to  9,999  (high 
estimate)  hours. 

Frequency:  15  times  Gow  estimate) 
and  23  times  (high  estimate)  in  initial 
year. 

(1)(E)  Requirement  to  submit  a 
summary  of  its  form  to  DOT. 

Respondents:  Demand-responsive  (i.e. 
charter/ toiu'  service)  operators.  Fixed 
route  companies  before  fleet  becomes 
fully  accessible.  Small  mixed  service 
operators  that  choose  to  provide  48  hour 
notice. 

Estimated  Armual  Burden  on 
Respondents:  35.4  hours  for  each  of  the 
3,448  respondents. 

Estimated  Total  Annual  Burden: 
122,059  hours. 

Frequency.  Submit  summary  to  DOT 
annually. 

(2)(A)  Requirement  to  fill  out  a  form 
each  time  fixed  route  operator  provides 
equivalent  service. 

Respondents:  Small  fixed  route 
operators  who  choose  to  provide 
equivalent  service  to  passengers  with 
disabilities. 

Estimated  Annual  Burden  on 
Respondents:  4.0  (low  estimate)  to  6.3 
(high  estimate)  hours  for  each  of  the  215 
respondents. 

Estimated  Total  Annual  Burden:  860 
(low  estimate)  to  1,355  (high  estimate) 
hours. 

Frequency:  18  times  (low  estimate) 
and  28  times  (high  estimate)  in  initial 
year. 

(2)(B)  Requirement  to  provide  one 
copy  of  the  form  to  the  passenger. 

Respondents:  Small  fixed  route 
operators  who  choose  to  provide 
equivalent  service  to  passengers  with 
disabilities. 

Estimated  Annual  Burden  on 
Respondents:  3.8  (low  estimate)  to  5.9 
(hi^  estimate)  hours  for  each  of  the  215 
respondents. 

Estimated  Total  Annual  Burden:  409 
(low  estimate)  to  1269  (high  estimate) 
hours. 

Frequency:  18  times  (low  estimate) 
and  28  times  (high  estimate]  in  initial 
year. 

(2)(C)  Requirement  to  retain  copy  for 
5  years. 

Respondents:  Small  fixed  route 
operators  who  choose  to  provide 
equivalent  service  to  passengers  with 
disabiUties. 

Estimated  Annual  Burden  on 
Respondents:  2.3  (low  estimate)  to  3.6 
(hi^  estimate)  hours  for  each  of  the  215 
respondents. 

Estimated  Total  Annual  Burden: 
494.5  (low  estimate]  to  774  (high 
estimate)  hours. 


Frequency:  18  times  (low  estimate) 
and  28  times  (high  estimate)  in  initial 
year. 

(2)(D]  Requirement  to  submit  a 
summary  of  its  form  to  DOT. 

Respondents:  Small  fixed  route 
operators  who  choose  to  provide 
equivalent  service  to  passengers  with 
disabiUties. 

Estimated  Annual  Burden  on 
Respondents:  35.4  hours  for  each  of  the 
215  respondents. 

Estimated  Total  Annual  Burden: 
7,611  hours. 

Frequency:  Submit  summary  to  DOT 
annually. 

(3)  Requirement  to  submit  a  report  to 
DOT  on  ridership  on  accessible  fixed 
route  buses. 

Respondents:  Fixed  route  operators. 

Estimated  Annual  Burden  on 
Respondents:  35.4  hours  for  each  of  the 
448  respondents. 

Estimated  Total  Armual  Burden: 
15,859  hours. 

Frequency:  Submit  report  to  DOT 
annually. 

(4)  Requirement  to  submit  a  report  to 
DOT  listing  the  number  of  accessible 
and  inaccessible  new  and  used  buses  it 
has  purchased  or  leased,  as  well  as  the 
total  niunbers  of  buses  in  operators' 
fleets. 

Respondents:  All  operators. 

Estimated  Aimual  Burden  on 
Respondents:  35.4  hours  for  each  of  the 
3,448  respondents. 

Estimated  Total  Annual  Burden: 
122,059  hours. 

Frequency:  Submit  report  to  DOT 
annually. 

The  estimated  total  annual  burden 
resulting  from  the  collection  of 
information  in  the  EKDT  Final  Rule  on 
Accessibility  of  Over-the-Road  Buses  is 
between  298,682  hours  (low  estimate)  to 
315,001  hoius  (high  estimate). 

Issued  in  Washington,  DC,  on  March  25, 
1999. 

Vanester  M.  Williams, 
Clearance  Officer.  United  States  Department 
of  Transportation . 
[PR  Doc.  99-8012  Filed  3-31-99;  8:45  ami 

BILUNQ  CODE  481 0-ea-P 


DEPARTMENT  QF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.;  Government  Industry  Free 
night  Steering  Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2).  notice 
IS  hereby  given  for  an  RTCA 
Government/Industry  Free  Flight 
Steering  Committee  meeting  to  be  held 
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April  22, 1999,  starting  at  1  p.m.  The 
meeting  will  be  held  at  the  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC,  20591,  in  Conference 
Room  9ABC  (ninth  floor). 

The  agenda  will  include:  (1)  Welcome 
and  Opening  Remarks;  (2)  Review  of 
Summary  of  the  Previous  Meeting;  (3) 
Free  Fli^t  Phase  1;  (4)  Report  from 
FAA  Office  of  Communications, 
Navigation.  Surveillance  on  (a) 
Integrated  Data  Link  Schedule  and  (b) 
Safe  Flight  21;  (5)  Reports  and 
recommendations  from  the  Free  Flight 
Select  Committee;  (6)  Other  Business; 

(7)  Date  and  Location  of  Next  Meeting; 

(8)  Closing  Remarks. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  co-chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA, 
tac,  at  (202)  833-9339  (phone).  (202) 
833-9434  (facsimile),  or 
dclarke@rtca.org  (e-mail).  Members  of 
the  public  may  present  a  written 
statement  at  any  time. 

Issued  in  Wasliington,  DC,  on  March  25, 
1999. 

Janice  L.  Peters, 
Designated  Official. 
|FR  Doc.  99-«013  Filed  3-31-99;  8:45  am] 

BILUNG  CODE  4910-13-4I 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  135; 
Environmental  Conditions  and  Test 
Procedures  for  Airt>one  Equipment 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-^63,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
(SC)-135  meeting  to  be  held  April  15- 
16, 1999,  starting  at  9:00  a.m.  The 
meeting  will  be  held  at  RTCA,  1140 
Connecticut  Avenue,  NW.,  Suite  1020, 
Washington,  DC  20036. 

The  agenda  will  include:  (1) 
Chairman's  Opening  Remarks;  (2) 
Introductions;  (3)  Review  and  Approval 
of  Minutes  of  the  Previous  Meeting;  (4) 
Review  Section  8  Proposed  Changes;  (5) 
Review  Section  16  Proposed  Changes; 
(6)  Review  Status  of  Section  20  Working 
Group;  (7)  Develop  a  Milestone 
Schedule  for  Release  of  DO-160D 
Change  1;  (8)  New/Unfinished  Business; 
(9)  Establish  Date  for  Next  Meeting;  (10) 
Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 


With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  March  25, 
1999. 

Janice  L.  Peters, 
Designated  Official. 
[FR  Doc.  99-8023  Filed  3-31-99;  8:45  am] 

BILUNG  COOE  49ia-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(99-01 -C-OO-HGR)  To  impose  and  Use 
a  Passenger  Facility  Charge  (PFC)  at 
Hagerstown  Regional  Airport— Richard 
A.  Henson  Field,  Hagerstown,  MD 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a 
passenger  facility  charge  (PFC)  at 
Hagerstown  Regional  Airport — Richard 
A.  Henson  Field  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  3, 1999. 
ADDRESSES:  Conunents  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Arthiu-  Winder,  Project 
Manager,  Washington  Airports  District 
Office,  PO  Box  16780,  Washington,  DC 
20041-6780. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Carolyn  S. 
Motz,  Airport  Manager,  Board  of  County 
Commissioners  of  Washington  Coimty, 
Maryland  at  the  following  address: 
Hagerstown  Regional  Airport — Richard 
A.  Henson  Field,  18434  Showalter  Road, 
Hagerstown,  Maryland  21742-1347. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Board  of 
County  Commissioners  of  Washington 


Coimty,  Maryland  under  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  Winder,  Program  Manager, 
Washington  Airport  District  Office,  PO 
Box  16780,  Washington,  DC  20041- 
6780,  (703)  661-1363.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
conmient  on  the  application  to  impose 
and  use  a  PFC  at  Hagerstown  Regional 
Airport — Richard  A.  Henson  Field 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  K  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  January  28, 1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by 
Board  of  Coimty  Commissioners  of 
Washington  County,  Maryland  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  30, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  99-01-C-OO- 
HGR. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  July  1, 
1999. 

Proposed  charge  expiration  date: 
November  1,  2003. 

Total  estimated  PFC  revenue: 
$360,000. 

Brief  description  of  proposed 
project(s): 
Construct  Snow  and  Equipment 

Maintenance  Building  (Impose  Only) 
Purchase  Handicap  Lift  Device  (Impose 

&Use) 
Acquire  Rotary  Plow  (Impose  &  Use) 
Rehabilitate  Taxiway  G  Edge  Lighting 

System  (Alternate  Project) 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Charter. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  FAA 
Regional  Airports  Office  located  at: 
Fitzgerald  Federal  Building,  #111,  John 
F.  Kennedy  International  Airport, 
Jamaica,  New  York,  11430, 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docimients  germane  to  the 
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application  in  person  at  the  Hagerstown 
Regional  Airport — Rich^td  A.  Henson 
Field. 

Issued  in  Washington,  DC,  20041-6780, 
March  18, 1999. 
Terry  J.  Page, 

Manager,  Washington  Airports  District  Office. 
IFR  Doc.  99-8016  Filed  »-31-99;  8:45  am] 

BILUNQ  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration  (RSPA) 

[Doclwt  No.  RSPA-98-4470] 

Pipeline  Safety:  Meetings  of  Pipeline 
Safety  Advisory  Committees 

AGENCY:  Office  of  Pipeline  Safety, 
Research  and  Specid  Programs 
Administration,  DOT. 

ACTION:  Notice  of  advisory  committee 
meetings. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  5  U.S.C.  App.  1)  notice 
is  hereby  given  of  the  following 
meetings  of  the  Technical  Pipeline 
Safety  Standards  Committee  (TPSSC) 
and  the  Technical  Hazardous  Liquid 
Pipeline  Safety  Standards  Committee 
(THLPSSC).  Both  the  TPSSC  and  the 
THLPSSC  are  statutorily  mandated 
advisory  committees  that  assist  RSPA's 
Office  of  Pipeline  Safety  in  its 
co&sideration  of  proposed  safety 
standards,  risk  assessments,  and  safety 
policies  for  hazardous  liquid  and 
natural  gas  pipelines.  Each  committee 
has  an  authorized  membership  of  15 
persons,  five  each  from  government, 
industry,  and  the  public.  The 
committees  meet  in  May  and  November 
of  each  year.  Each  Committee  meeting, 
as  well  as  a  joint  session  of  the  two 
Committees,  is  held  at  the  Department 
of  Transportation,  Nassif  Building,  400 
Sevendi  Street,  SW,  Washington,  DC 
20590.  The  May  4-5, 1999,  meetings 
will  be  held  in  room  8236. 

ADDRESSES:  Comments  on  these 
meetings  shoidd  be  sent  to  the  Dockets 
Facility,  U.S.  Department  of 
Transportation,  Plaza  401,  400  Seventh 
Street,  SW,  Washington,  DC  20590- 
0001.  Alternatively,  comments  may  be 
e-mailed  to 

ops.comments@rspa.dot.gov.  All 
comments  must  reference  Docket  No. 
RSPA-98-4470.  The  Dockets  Facility  is 
located  on  the  plaza  level  of  the  Nassif 
Building  in  Room  401,  400  Seventh 
Street,  SW,  Washington,  DC.  The 
Dockets  Facility  is  open  from  10:00  a.m. 


to  5:00  p.m.,  Monday  through  Friday, 
except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  L.E. 
Henick.  OPS,  (202)  366-5523  or 
Richard  Huriaux,  OPS,  (202)  366-4565, 
regarding  the  subject  matter  of  this 
notice. 

SUPPLEMENTARY  INFORMATION:  On  May  4, 
1999,  at  9:00  a.m.,  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  copimittee  will  meet  in  room 
8236  of  the  Nassif  Building.  The 
preliminary  agenda  includes: 

1.  OPS  Reorganization 

2.  Update  on  Usually  Sensitive  Areas 
(USA) 

3.  Pressure  Testing  of  Older  Hazardous 
Liquid  Pipelines  and  Terminals 

4.  Overview  of  the  OPA  Program 

5.  Liquid  Data  Team  Report 

On  May  4, 1999,  at  11:30  a.m.,  the 
THLPSSC  will  be  joined  by  members  of 
the  TPSSC  for  a  joint  session  of  the  gas 
and  hazardous  liquid  pipeline  advisory 
committees.  The  preliminary  agenda 
includes: 

1.  Qualification  of  Pipeline  Persoimel 

2.  Training  Report:  Pipeline  Employee 
Performance  Group  (PEPG),  Training 
of  Minerals  Management  Service 
Personnel,  and  the  Transportation 
Safety  Institute  (TSQ  Curriculum 

3.  Compliance  Program  Directions: 
hispection  Procedures,  Policy,  and 
Federal/State  Relationship 

4.  Gas  and  Hazardous  Liquid  Pipeline 
Repair 

5.  System  Integrity  Inspection  Pilots 

6.  Marking  of  Water  Crossings 

7.  National  Pipeline  Mapping  System 

8.  Risk  Management  Demonstration 

9.  Corrosion  Control  on  Gas  and 
Hazardous  Liquid  Piprelines 

10.  Cost-Benefit  Analysis  Framework 
Working  Group 

11.  Random  Drug  Testing  Rates 

12.  Undergroimd  Damage  Prevention 
Activities:  Damage  Quality  Action 
Team  PAMQAT)  and  One  Call  Best 
Practices  .Study 

On  May  5, 1999,  from  9:00  a.m.  to 
11:30  a.m.,  the  Technical  Pipeline 
Safety  Standards  Committee  will  meet. 
The  preliminary  agenda  includes: 

1.  Gas  Gathering  Lines 

2.  Remotely  Controlled  Valves  on 
Natural  Gas  Pipeline  Facilities 

3.  Adoption  of  Industry  Standards  for 
Liquefied  Natural  Gas  (LNG) 

4.  Plastic  Pipeline  Safety  Standards  and 
Research 

5.  Risk  Management  Local  Distribution 
Company  (LDC)  Initiative 

AU  three  meetings  will  be  open  to  the 
public.  Members  of  the  public  will  have 
an  opportunity  to  make  short  statements 


on  the  topics  imder  discussion.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  Peggy  Thompson,  Room  7128, 
Department  of  Transportation,  Nassif 
Building,  400  Seventh  Street,  SW. 
Washington,  DC  20590,  telephone  (202) 
366-1933,  not  later  than  April  15, 1999, 
on  the  topic  of  the  statement  and  the 
time  requested  for  presentation.  The 
presiding  officer  at  each  meeting  may 
deny  any  request  to  present  an  oral 
statement  and  may  limit  the  time  of  any 
presentation. 

Autliority:  49  U.S.C.  60102,  60115. 

Issued  in  Washington,  DC  on  March  26, 
1999. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  99-7979  Filed  3-31-99;  8:45  am) 
HLUNa  COOE  4«1»-aO-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  nnanc*  Docket  No.  3372S] 

CSX  Transportation,  inc.— Traclcage 
Rights  Exemption— Consolidated  Rail 
Corporation 

ConsoUdated  Rail  Corporation 
(Conrail),  has  agreed  to  grant  overhead 
trackage  rights  to  CSX  Transportation, 
Inc.,  (CSXT),  to  operate  its  trains, 
locomotives,  cars  and  equipment  with 
CSXT's  own  crews  over  Conrail's  Olin 
Running  Track  between  the  Conrail/ 
CSXT  connection  at  milepost  0.5±  and 
milepost  0.0±;  and  (2)  Conrail's  Pekin 
Running  Track  between  milepost  0.0± 
and  the  limits  of  trackage  being  leased 
by  CSXT  at  the  connection  to  Conrail's 
Hillery  Yard  at  milepost  1.85±  in 
Danville,  IL.^  a  distance  of 
approximately  1.9  miles,  including 
necessary  head  and  tail  room. 

As  noted  in  the  agreement  attached  to 
CSXT's  notice  of  exemption,  this 
trackage  rights  arrangement  is  only 
temporary.  The  Conrail  trackage  that  is 
the  subject  of  the  trackage  rights  is  to  be 
allocated  to  Conrail's  subsidiary,  New 
York  Central  Lines  LIX,  and  operated 
by  CSXT,  after  what  is  referred  to  as  the 
"Split  Date,"  or  the  date  of  the  division 
of  Coiuail's  assets,  as  authorized  by  the 
Board  in  CSX  Corporation  and  CSX 
Transportation.  Inc.,  Norfolk  Southern 
Corporation  and  Norfolk  Southern 
Railway  Company — Control  and 
Operating  Leases/ Agreements — Coruail 
Inc.,  and  Consolidated  Rail  Corporation, 
STB  Finance  Docket  No.  33388  (STB 
served  July  23, 1998).  CSXT  states  that 


'  Under  a  separate  agreement,  CSXT  is  leasing 
approximately  18,850  feet  of  yard  track  in  Conrail's 
Hillary  Yard  for  storage  of  railroad  cars. 
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it  expects  the  Split  Date  to  occiir  on 
June  1, 1999.  The  parties  intend  for  the 
trackage  rights  to  terminate  on  the  Split 
Date,  but  if  the  Split  Date  does  not  occur 
before  June  30, 1999,  the  parties' 
agreement  provides  for  termination  of 
the  trackage  rights  on  Jime  30, 1999. 
Accordingly,  on  March  25, 1999,  CSXT 
filed  a  petition  for  exemption  in  STB 
Finance  Docket  No.  33725  (Sub/No.  1), 
CSX  Tmnsportation,  Inc. — Trackage 
Rights  Exemption — Consolidated  Rail 
Corporation,  requesting  that  the  Board 
permit  the  proposed  overhead  trackage 
rights  arrangement  described  in  the 
present  proceeding  to  expire  on  the 
Split  Date  or  Jime  30, 1999,  whichever 
occurs  first.  That  petition  will  be 
addressed  by  the  Board  in  a  separate 
decision. 

The  transaction  was  scheduled  to  be 
consimmiated  on  March  19, 1999. 

The  purpose  of  the  trackage  rights  is 
to  allow  CSXT  to  access  the  tracks  it  is 
leasing  bom  Conrail  in  Hillery  Yard. 

As  a  condition  to  this  exemption,  any 
employees  afi'ected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. -Lease  and 
Operate,  350  I.C.C.  753  (1980). 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7).  It  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33725,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  NW,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Charles  M. 
Rosenberger,  Senior  Counsel,  CSX 
Transportation,  Inc.,  500  Water  Street, 
J-150,  Jacksonville,  FL  32202. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  March  26, 1999. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  9&-8128  Filed  3-31-99;  8:45  am) 

BILLING  CODE  491V-00-M 


DEPARTMENT  OF  THE  TREASURY 

Domestic  Finance;  Notice  of  Open 
{Meeting  of  ttie  Advisory  Committee 
U.S.  Community  Adjustment  and 
investment  Program 

The  Department  of  the  Treasury, 
pursuant  to  the  North  American  Free 
Trade  Agreement  ("NAFTA") 
Implementation  Act  (Pub.  L.  No.  103- 
182),  established  an  advisory  committee 
(the  "Advisory  Committee")  for  the 
community  adjustment  and  investment 
program  (the  "Program").  The  Program 
provides  financing  in  communities 
adversely  impacted  by  NAFTA  to  create- 
or  preserve  jobs.  The  charter  of  the 
Advisory  Committee  has  been  filed  in 
accordance  with  the  Federal  Advisory 
Committee  Act  of  October  6,  1972  (Pub. 
L.  No.  92-463),  with  the  approval  of  the 
Secretary  of  the  Treasury. 

The  Advisory  Committee  consists  of 
nine  members  of  the  public,  appointed 
by  the  President,  who  collectively 
represent:  (1)  Community  groups  whose 
constituencies  include  low-income 
families;  (2)  scientific,  professional, 
business,  nonprofit,  or  public  interest 
organizations  or  associations,  which  are 
neither  affiliated  with,  nor  imder  the 
direction  of,  a  government;  and  (3)  for- 
profit  business  interests.  There  are 
currently  two  vacancies  in  the  Advisory 
Committee. 

The  objectives  of  the  Advisory 
Committee  are  to:  (1)  provide  informed 
advice  to  the  President  regarding  the 
implementation  of  the  Program;  and  (2) 
review  on  a  regular  basis,  the  operation 
of  the  Program,  and  provide  the 
President  with  the  conclusions  of  its 
review.  Pursuant  to  Executive  Order  No. 
12916,  dated  May  13, 1994,  the 
President  established  an  interagency 
committee  to  implement  the  Program 
and  to  receive,  on  behalf  of  the 
President,  advice  of  the  Advisory 
Committee.  The  committee  is  chaired  by 
the  Secretary  of  the  Treasury. 

A  meeting  of  the  Advisory  Committee, 
which  will  be  open  to  the  public,  will 
be  held  in  Washington,  DC  at  the 
Madison  Hotel,  Executive  Chambers, 
15th  and  M  Streets,  NW,  Washington, 
DC  20005  (Tel.  202-862-1600)  fi^om  9 
a.m.  to  4  p.m.  on  Friday,  April  16, 1999. 
The  meeting  room  will  accommodate 
approximately  75  persons  and  seating  is 
available  on  a  first-come,  first-serve 
basis,  unless  space  has  been  reserved  in 
advance.  Due  to  limited  seating, 
prospective  attendees  are  encouraged  to 
contact  the  person  listed  below  prior  to 
April  9, 1999.  If  you  would  like  to  have 
the  Advisory  Committee  consider  a 
written  statement,  material  must  be 
submitted  to  the  U.S.  Community 


Adjustment  and  Investment  Program, 
Advisory  Committee,  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue, 
NW,  Room  3041,  Washington,  DC  20220 
no  later  than  April  2, 1999.  If  you  have 
any  questions,  please  call  Dan  Decena  at 
(202)  622-0637  (Please  note  that  this 
telephone  number  is  not  toll-free.) 
LeeSaciis, 

Deputy  Assistant  Secretary,  Government 
Financial  Policy. 
(FR  Doc.  99-7866  Filed  3-31-99;  8:45  am) 

BILUNQ  CODE  4S10-70-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Tuna  Fish— Tariff-Rate  Quota 

The  tariff-rate  quota  for  Calendar  Year 
1999,  on  tuna  classifiable  under 
subheading  1604.14.20,  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS). 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Announcement  of  the  quota 
quantity  for  tima  for  Calendar  Year 
1999. 

SUMMARY:  Each  year  the  tariff-rate  quota 
for  tima  fish  described  in  subheading 
1604.14.20,  HTSUS,  is  based  on  the 
United  States  canned  tuna  production 
for  the  preceding  calendar  year.  This 
document  sets  forth  the  quota  for 
calendar  year  1999. 

EFFECTIVE  DATES:  The  1999  tariff-rate 
quota  is  applicable  to  tuna  fish  entered, 
or  withdrawn  from  warehouse,  for 
consumption  during  the  period  January 
1,  through  December  31, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Porter,  Chief,  Quota,  Import 
Operations,  Trade  Compliance,  Office  of 
Field  Operations,  U.S.  Customs  Service, 
Washington,  DC  20229,  (202)  927-5399. 

Baclcground 

It  has  now  been  determined  that 
32,697,510  kilograms  of  tuna  may  be 
entered  for  consumption  or  withdrawn 
from  warehouse  for  consimiption  during 
the  Calendar  Year  1999,  at  the  rate  of  6 
percent  ad  valorem  under  subheading 
1604.14.20,  HTSUS.  Any  such  tuna 
which  is  entered,  or  withdrawn  from 
warehouse,  for  consiunption  diuing  the 
current  calendar  year  in  excess  of  this 
quota  will  be  dutiable  at  the  rate  of  12.5 
percent  ad  valorem  under  subheading 
1604.14.30  HTSUS. 
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Dated:  March  24, 1999. 
Raymond  W.  Kelly, 
Commissioner. 

(FR  Doc.  99-8033  Filed  3-31-99;  8:45  am] 
BILLING  CODE  4830-02-P 

DEPARTMENT  OF  THE  TREASURY 

Rscal  Service 

Rnancial  Management  Service; 
Proposed  Collection  of  Information: 
Annual  Letter— Certification  of 
Authority 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasxuy. 
ACTION:  Notice  and  request  for 
conunents. 

summary:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  form  "Annual  Letter — Certification 
of  Authority." 

DATES:  Written  comments  should  be 
received  on  or  before  June  1, 1999. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3361- 
L  75th  Avenue,  Landover,  Maryland 
20785. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  the  Surety  Bond 
Branch,  3700  East-West  Highway, 
Hyattsville,  Maryland  20782,  (202)  874- 
6850. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Annual  Letter — Certification  of 
Authority. 

OMB  Number:  1510-0057. 

Form  Number:  None. 

Abstract:  This  letter  is  used  to  collect 
information  from  companies  to 
determine  their  acceptability  and 
solvency  to  write  or  reinsure  federal 
siuety  bonds. 

Current  Actions:  Extension  of 
currently  approved  collection. ' 

Type  of  Review:  Regular. 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
312. 

Estimated  Time  Per  Respondent:  62  ' 
hours  30  minutes. 


Estimated  Total  Annual  Burden 
Hours:  19.500. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
simimarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  March  25, 1999. 
ludith  R.  Tillman, 
Assistant  Commissioner. 
IFR  Doc.  99-8038  Filed  3-31-99;  8:45  am) 

BILLING  CODE  4riO-3S-M 


DEPARTMENT  OF  TREASURY 

Internal  Revenue  Service 

Information  Reporting  Program 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  open  meeting  of  the 

Information  Reporting  Program 

Advisory  Committee. 

SUMMARY:  hi  1991  the  IRS  established 
the  Information  Reporting  Program 
Advisory  Committee  (IRPAC)  in 
response  to  a  recommendation  made  by 
the  United  States  Congress.  The  primary 
purpose  of  IRPAC  is  to  provide  an 
organized  public  forum  for  discussion  of 
relevant  information  reporting  issues 
between  the  officials  of  the  IRS  and 
representatives  of  the  payer/practitioner 
community.  IRPAC  offers  constructive 
observations  about  current  or  proposed 
policies,  programs,  and  procedures  and, 
when  necessary,  suggests  ways  to 
improve  the  operation  of  the 
Information  Reporting  Program  (IRP). 

There  will  be  a  meeting  of  IRPAC  on 
Wednesday,  April  28, 1999.  The 
meeting  will  be  held  in  Room  126  of  the 
Senate  Dirksen  Office- Building,  which 
is  located  at  Constitution  Avenue  and 
1st  Street,  NE.,  Washington,  DC.  It  is 


suggested  that  meeting  attendees  enter 
the  building  through  Uie  Constitution 
Avenue  entrance.  A  sujnmarized 
version  of  the  agenda  along  with  a  list 
of  topics  that  are  planned  to  be 
discussed  are  listed  below. 

Summarized  Agenda  for  Meeting  on 
April  28, 1999 

Wednesday,  April  28.  1999 

9:00— Meeting  Opens 
11:30 — Break  for  Lunch 
1:00 — Meeting  Resumes 
5:00 — Meeting  Adjourns 

The  topics  that  are  planned  to  be 
covered  are  as  follows: 

(1)  Counting  the  Number  of  B-12 
Notices 

(2)  Schedule  K-1  (Form  1065) 
Substitute  Statements 

(3)  Distributions  from  Conduit  IRAs  of 
Former  U.S.  Residents  and  NRA 
Withholding  Rules 

(4)  Revision  of  the  Form  5472 

(5)  Changes  to  IRS  Instructions  to 
Clarify  Education  IRA  Reporting 
Requirements 

(6)  Resolving  Excess  Contributions  in  a 
Roth  IRA  after  the  Tax  Filing  Deadline 

(7)  Qualified  Settlement  Fimd  Proposed 
Guidance 

(8)  Form  1441  Requirements  and  the 
FormW-9 

(9)  Follow-up  on  Combined  Filing  of 
Information  Returns  by  Paying  Agents 

(10)  Follow-up  on  Guidance  on 
Claiming  Exemptions  on  Form  W-4 — 
Frivolous  Non-Filers 

(11)  IRS  Update  on  Martinsburg 
Computing  Center  Initiatives 

(12)  IRS  Update  on  Electronic  Tax 
Administration  IRP  Initiatives 

(13)  mS  Update  on  HOPE  Credit/ 
Lifetime  Learning  Credit 

Note:  Last  minute  changes  to  these  topics 
are  possible  and  could  prevent  advance 
notice. 

SUPPt-EMENTARY  INFORMATION:  IRPAC 
reports  to  the  National  Director,  Office 
of  Specialty  Taxes,  who  is  the  executive 
responsible  for  information  reporting 
payer  compliance. 

IRPAC  is  instrumental  in  providing 
advice  to  enhance  the  IRP  Program. 
Increasing  participation  by  external 
stakeholders  in  the  planning  and 
improvement  of  the  tax  system  will  help 
achieve  the  goals  of  increasing 
voluntary  compliance,  reducing  burden, 
and  improving  customer  service.  IRPAC 
is  currently  comprised  of  20 
representatives  from  various  segments 
of  the  information  reporting  payer/ 
oractitioner  community.  IRPAC 
members  are  not  paid  for  their  time  or 
services,  but  consistent  with  Federal 
regulations,  they  are  reimbursed  for 
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their  travel  and  lodging  expenses  to 
attend  two  public  meetings  each  year. 

DATES:  The  meeting  will  be  open  to  the 
public,  and  will  be  in  a  room  that 
accommodates  approximately  100 
people,  including  members  of  IRPAC 
and  IRS  officials.  Seats  are  available  to 
members  of  the  public  on  a  first-come, 
first-served  basis.  In  order  to  get  your 
name  on  the  list  of  public  attendees, 
please  call  Ms.  Gloria  Wilson  at  202- 
622-4393,  no  later  than  Friday,  April 
23,  1999.  Notification  of  intent  to  attend 
should  include  yoiur  name,  organization 
and  phone  number.  If  you  leave  this 
information  for  Ms.  Wilson  in  a  voice- 


mail  message,  please  spell  out  all 
names.  A  draft  of  the  agenda  will  be 
available  via  facsimile  transmission  the 
week  prior  to  the  meeting.  Please  call 
Ms.  Gloria  Wilson  at  202-622-4393  on 
or  after  Monday,  April  19, 1999,  to  have 
a  copy  of  the  agenda  faxed  to  you. 
Please  note  that  a  draft  agenda  will  not 
be  available  imtil  that  date. 

ADDRESSES:  If  you  would  like  to  have 
IRPAC  consider  a  written  statement  at  a 
future  IRPAC  meeting  (not  this 
upcoming  meeting),  please  write  to  Ms. 
Kate  LaBuda  at  the  IRS,  Office  of  Payer 
Compliance,  OP:EX:ST:PC,  Room  2013, 


1111  Constitution  Avenue,  NW., 
Washington,  DC,  20224. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
get  on  the  list  of  public  attendees  for 
this  meeting,  or  to  have  a  copy  of  the 
agenda  faxed  to  you  (on  or  after  April 
19, 1999),  call  Ms.  Gloria  Wilson  at  202- 
622-4393.  For  general  information 
about  IRPAC  call  Ms.  Kate  LaBuda  at 
202-622-3404. 

Dated:  March  23, 1999. 
Kate  LaBuda, 

(Acting)  Director,  Office  of  Payer  Compliance, 
Office  of  Examination. 
[FR  Doc.  99-7902  Filed  3-31-99;  8:45  am] 
BiLUNG  CODE  4830-01-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-93(M210-06;  WYW 147234,  WYW 
142433] 

Notice  Of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Cancellation  of  Proposed  WHtKlrawai; 
Wyoming 

Correction 

In  notice  document  99-5085 
beginning  on  page  10720  in  the  issue  of 
Friday,  March  5, 1999,  make  the 
following  correction: 

On  page  10720,  in  the  third  coltmm, 
imder  Sixth  Principal  Meridian, 
Wyoming,  in  the  1 1th  line.  "MVz" 
should  read  "NV2". 
(FR  Doc.  C9-5085  Filed  3-31-99;  8:45  am] 
BRJJNG  CODE  1506-01-O 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  ttie  National  Park 
Service,  Pecos  Nattonal  Historical 
Park,  Pecos,  NM 

Correction 

In  notice  docxmient  99-6658, 
beginning  on  page  13444,  in  the  issue  of 
Thursday,  March  18, 1999,  make  the 
following  correction: 

On  page  13447,  in  the  second  colimm, 
the  sixth  line  from  the  bottom,  "[thirty 
days  after  publication  in  the  Federal 
Register]"  should  read  "April  19, 1999". 
[FR  Doc.  C9-6658  Filed  3-31-99;  8:45  am] 
BILLINQCOOE  1S05-01-O 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  146 
RIN  1515-AC05 

Weekly  Entry  Procedure  for  Foreign 
Trade  Zones 

Correction 

In  proposed  rule  doamient  99-6467, 
beginning  on  page  13142,  in  the  issue  of 


Wednesday,  March  17, 1999,  make  the 
following  correction(s): 

1.  On  page  13142,  in  the  third 
colimm,  in  the  fourth  line  "fro"  should 
read  "for". 

2.  On  page  13143,  in  the  first  coliunn, 
under  the  heading  Withdrawal  of 
Proposal,  in  the  11th  line,  "or"  should 
read  "of. 

(FR  Doc.  C9-6467  Filed  3-31-99;  8:45  am] 

■NJJNOCODE  1606-01-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  54  and  602 
[ID  8812] 
RIN  1545-AI93 

Continuation  Coverage  Requirements 
Applicable  to  Group  Health  Plans 

Correction 

In  rule  doamient  99-1520  beginning 
on  page  5160,  in  the  issue  of 
Wednesday,  February  3, 1999,  make  the 
following  correction: 

On  page  5161,  in  the  second  column, 
in  the  footnote,  the  second  line  from  the 
bottom,  "International"  should  read 
"Internal". 
[FR  Doc.  C9-1520  Filed  3-31-fl9;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  170  and  171 
RIN  3150-AG08 

Revision  of  Fee  Schedules;  100%  Fee 
Recoveiy,  FY  1999 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  the  licensing,  inspection,  and 
annual  fees  charged  to  its  applicants 
and  licensees.  The  proposed 
amendments  are  necessary  to 
implement  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA-90), 
as  amended,  which  mandates  that  the 
NRC  recover  approximately  100  percent 
of  its  budget  audiority  in  Fiscal  Year 
(FY)  1999,  less  amounts  appropriated 
from  the  Nuclear  Waste  Fund  (NWF) 
and  the  General  Fund.  The  amoimt  to  be 
recovered  for  FY  1999  is  approximately 
$449.6  million. 

DATES:  The  comment  period  expires 
May  3, 1999.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  NRC  is  able 
to  ensure  only  that  comments  received 
on  or  before  this  date  will  be 
considered.  Because  OBRA-90  requires 
that  NRC  collect  the  FY  1999  fees  by 
September  30, 1999,  requests  for 
extensions  of  the  comment  period  will 
not  be  granted. 

ADDRESSES:  Mail  written  conunents  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  ATTN:  Rulemakings  and 
Adjudications  Staff.  Hand  deliver 
comments  to:  11555  Rockville  Pike, 
Rockville,  Maryland  20852.  between 
7:30  am  and  4:15  pm  Federal  workdays. 
(Telephone  301-415-1678).  Comments 
may  also  be  submitted  via  the  NRC's 
interactive  rulemaking  website  through 
the  NRC  home  page  (http:// 
www.iut:.gov).  From  the  NRC 
homepage,  select  "Rulemaking"  from 
the  tool  bar.  The  interactive  rulemaking 
website  can  then  be  accessed  by 
selecting  "Rulemaking  Forum".  This 
site  provides  the  ability  to  upload 
comments  as  files  (any  format),  if  your 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  site,  contact  Ms.  Carol 
Gallagher,  301-415-5905;  e-mail 
CAG@nrc.gov. 

Copies  of  comments  received  and  the 
agency  workpapers  that  support  these 
proposed  changes  to  10  CFR  parts  170 
and  171  may  be  examined  at  the  NRC 


Public  Document  Room,  2120  L  Street 
NW  (Lower  Level),  Washington,  DC 
20555-0001.  Comments  received  may 
also  be  viewed  and  downloaded 
electronically  via  the  interactive 
rulemaking  website  established  by  the 
NRC  for  this  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glenda  Jackson,  Office  of  the  Chief 
Financial  Officer.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Telephone  301-415- 
6057. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Proposed  Action. 

III.  Plain  Language. 

rV.  Environmental  Impact:  Categorical 
Exclusion. 

V.  Paperwork  Reduction  Act  Statement. 

VI.  Regulatory  Analysis. 

Vn.  Regulatory  Flexibility  Analysis. 
VIII.  Backfit  Analysis. 

1.  Background 

Public  Law  101-508,  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA-90),  enacted  November  5, 1990, 
requires  that  the  NRC  recover 
approximately  100  percent  of  its  budget 
authority,  less  the  amount  appropriated 
from  the  Department  of  Energy  (DOE) 
administered  Nuclear  Waste  Fimd 
(NWF),  for  FYs  1991  through  1995  by 
assessing  fees.  OBRA-90  was  amended 
in  1993  to  extend  the  NRC's  100  percent 
fee  recovery  requirement  through  1998. 
In  1998  OBRA-90  was  amended  to 
extend  the  NRC's  100  percent  fee 
recovery  requirement  through  FY  1999. 

The  NRC  assesses  two  types  of  fees  to 
recover  its  budget  authority.  First, 
license  and  inspection  fees,  established 
at  10  CFR  part  170  under  the  authority 
of  the  hidependent  Offices 
Appropriation  Act  of  1952  (lOAA),  31 
U.S.C.  9701,  recover  the  NRC's  costs  of 
providing  individually  identifiable 
services  to  specific  applicants  and 
licensees.  Examples  of  the  services 
provided  by  the  NRC  for  which  these 
fees  are  assessed  are  the  review  of 
applications  for  the  issuance  of  new 
licenses,  approvals  or  renewals,  and 
amendments  to  licenses  or  approvals. 
Second,  annual  fees,  established  in  10 
CFR  part  171  under  the  authority  of 
OBRA-90,  recover  generic  and  other 
regulatory  costs  not  recovered  through 
10  CFR  part  170  fees. 

n.  Proposed  Action 

The  NRC  is  proposing  to  amend  its 
licensing,  inspection,  and  annual  fees  to 
recover  approximately  100  percent  of  its 
FY  1999  budget  authority,  including  the 
budget  authority  for  its  Office  of  the 
Inspector  General,  less  the 
appropriations  received  from  the  NWF 


and  the  General  Fund.  For  FY  1999,  the 
NRC's  budget  authority  is  $469.8 
million,  of  which  $17.0  million  has 
been  appropriated  from  the  NWF.  In 
addition,  $3.2  million  has  been 
appropriated  from  the  General  Fimd  for 
activities  related  to  regulatory  reviews 
and  other  assistance  provided  to  the 
DOE  and  other  Federal  agencies.  The 
NRC's  FY  1999  Appropriations  Act 
states  that  this  $3.2  appropriation  shall 
be  excluded  from  license  fee  revenues. 
Therefore,  the  NRC  is  required  to  collect 
approximately  $449.6  million  in  FY 
1999  through  10  CFR  part  170  licensing 
and  inspection  fees  and  10  CFR  part  171 
annual  fees.  The  total  amoimt  to  be 
recovered  in  fees  for  FY  1999  is  $5.2 
million  less  than  the  amount  estimated 
for  recovery  in  the  NRC's  FY  1998  fee 
rule. 

The  reduced  budgeted  costs  to  be 
recovered  through  fees  for  FY  1999 
reflect  several  actions  taken  by  the  NRC. 
These  actions  include  strategic 
planning,  downsizing,  and  a  more 
aggressive  policy  on  seeking 
reimbursement  for  performing  services 
that  are  not  a  required  part  of  the 
agency's  statutory  mission.  For  example, 
for  FY  1999.  the  NRC  entered  into  an 
agreement  with  the  U.  S.  Agency  for 
International  Development  to  fund 
NRC's  staff  costs  associated  with 
providing  nuclear  safety  assistance  to 
the  countries  of  the  former  Soviet 
Union.  As  a  result,  NRC  licensees  are 
not  required  to  pay  for  the  costs  of  this 
activity  in  FY  1999.  These  costs  were 
previously  included  in  NRC's  budget 
authority  and  the  costs  were  recovered 
through  annual  fees  assessed  to  NRC 
licensees. 

The  NRC  estimates  that 
approximately  $107.7  million  will  be 
recovered  in  FY  1999  from  fees  assessed 
under  Part  170  and  other  receipts, 
compared  to  $94.6  million  in  FY  1998. 
The  increase  from  FY  1998  is  primarily 
due  to  increased  Part  1 70  collections 
largely  attributable  to  changes  in 
Commission  policy  included  in  the  FY 
1998  final  fee  rule,  such  as  billing  full 
cost  under  Part  170  for  resident 
inspectors,  and  a  $4.1  million  carryover 
from  additional  collections  in  FY  1998 
that  were  imanticipated  at  the  time  the 
final  FY  1998  fee  rule  was  published.  In 
addition  to  the  estimated  Part  170 
collections  and  other  receipts,  the  NRC 
estimates  a  net  adjustment  of 
approximately  $2.1  million  for 
payments  received  in  FY  1999  for  FY 
1998  invoices.  The  remaining  $339.8 
nilUion  would  be  recovered  in  FY  1999 
through  the  10  CFR  part  171  annual 
fees,  which  is  approximately  $20.4 
million  less  than  in  FY  1998. 
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Table  I  summarizes  the  budget  and  fee 
recovery  amounts  for  FY  1999: 


Table  1.— Budget  and  Fee  Recovery  Amounts  for  FY  1999 

[Dollars  in  Millions] 


Total  Budget  

LessNWF 

Less  General  Fund  (Reviews  for  DOE  and  other  Federal  agencies) 


Total  Fee  Base  

Less  Part  1 70  Fees _ » - 

Less  ottier  receipts ».. - ~ : «... 


Part  171  Fee  Collections  Required  

Part  171  Billing  Adjustment  ^ 

Unpaid  FY  1999  invoices  

Less  Payments  received  in  FY  1999  for  prior  year  invoices 


Subtotal  

Adjusted  Part  171  Collections  Required 


$469.8 

-17.0 
-3.2 


449.6 

-103.5 

-4.2 


341.9 

3.4 
-5.5 


-2.1 
339.8 


^  These  adjustments  are  necessary  to  ensure  that  the 
billed  that  will  not  be  collected  in  FY  1999. 


"billed"  amount  results  in  ttie  required  collections.  Positive  amounts  indicate  acTKXjnts 


Because  the  final  FY  1999  fee  rule 
will  be  a  "major"  final  action  as  defined 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
NRC's  fees  for  FY  1999  would  become 
effective  60  days  after  publication  of  the 
final  rule  in  the  Federal  Register. 

The  NRC  announced  in  the  FY  1998 
proposed  rule  that  the  final  rule  would 
no  longer  be  mailed  to  all  licensees. 
However,  because  the  NRC  is  soliciting 
public  comments  on  two  potential 
annual  fee  schedules  for  FY  1999,  the 
FY  1999  final  rule  will  be  mailed  to  all 
licensees.  As  a  cost-saving  measure,  the 
NRC  does  not  plan  to  routinely  mail 
futiu-e  final  fee  rules  to  all  licensees,  but 
will  send  the  final  rules  to  any  Ucensee 
or  other  person  upon  request.  As  a 
matter  of  coiulesy,  the  NRC  will 
continue  to  send  the  proposed  fee  rules 
to  all  Ucensees. 

In  addition  to  publication  in  the 
Federal  Register,  the  final  rule  will  be 
available  on  the  internet  at  http:// 
ruleforum.llnl.gov/.  Copies  of  the  final 
rule  will  also  be  mailed  upon  request. 
To  request  a  copy,  contact  the  License 
Fee  and  Accounts  Receivable  Branch, 
Division  of  Accoimting  and  Finance, 
Office  of  the  Chief  Financial  Officer,  at 
301-415-7554,  or  e-mail  us  at 
fees9nrc.gov.  It  is  our  intent  to  publish 
the  final  rule  in  June  of  1999. 

The  NRC  is  proposing  to  make 
changes  to  10  CFR  parts  170  and  171  as 
discussed  in  Sections  A.  and  B.  below: 


A.  Amendments  to  10  CFR  Part  170: 
Fees  for  Facilities,  Materials,  Import  and 
Export  Licenses,  and  Other  Regulatory 
Services  Under  the  Atomic  Energy  Act 
of  1954,  as  Amended 

The  NRC  is  proposing  four  major 
amendments  to  10  CFR  part  170,  and 
several  administrative  amendments  to 
update  information  in  ceiitain  sections 
and  to  accommodate  the  major  proposed 
changes.  These  amendments  further  the 
underlying  basis  for  the  regulation — ^that 
fees  be  assessed  to  applicants,  persons, 
and  licensees  for  specffic  identifiable 
services  rendered.  The  amendments  also 
comply  with  the  guidance  in  the 
Conference  Committee  Report  on 
OBRA-90  that  fees  assessed  imder  the 
lOAA  recover  the  full  cost  to  the  NRC 
of  identifiable  regulatory  services  that 
each  applicant  or  licensee  receives. 

The  major  changes  to  10  CFR  part  170 
proposed  by  the  NRC  are: 

1.  Expanded  Part  170  Cost  Recovery 

The  NRC  is  proposing  to  expand  the 
scope  of  part  170  to  include  incident 
investigations,  performance  assessments 
and  evaluations  (except  those  for  which 
the  licensee  volunteers  at  NRC's  request 
and  which  NRC  accepts),  reviews  of 
reports  and  other  submittals  such  as 
responses  to  Confirmatory  Action 
Letters,  and  full  cost  recovery  for  time 
expended  by  Project  Managers. 

Part  1 70  fees  are  based  on  Title  V  of 
the  10 AA,  interpretations  of  that 
legislation  by  the  Fedwal  courts,  and 
Commission  guidance.  These  guidelines 
provide  that  part  170  fees  may  be 
assessed  to  persons  who  are  identifiable 
recipients  of  "special  benefits" 
conferred  by  specifically  identified 


activities  of  the  NRC.  The  term  "special 
benefits"  includes  services  rendered  at 
the  request  of  a  recipient  and  all 
services  necessarj'  to  the  issuance  of  a 
required  permit,  license,  certificate, 
approval,  or  amendment,  or  other 
services  necessary  to  assist  a  recipient 
in  complying  with  statutory  obhgations 
under  the  Commission's  regiilations. 
Part  1 70  fees  are  currently  assessed 
for: 

(a)  The  review  of  appUcations  for  and 
the  issuance  of  licensing  actions  or 
other  approvals; 

(b)  The  review  and  approval  of  topical 
reports; 

(c)  PreappUcation  consultations  and 
reviews; 

(d)  Inspections;  and 

(e)  The  costs  of  maintaining  resident 
injectors. 

"The  remainder  of  NRC's  budget 
authority  is  recovered  through  annual 
fees  assessed  under  part  171. 

In  the  NRC's  FY  1998  fee  rulemaking, 
steps  were  taken  to  more  appropriately 
recover  costs  for  certain  activities 
through  part  170  fees  rather  than 
through  part  171  fees.  The  NRC's 
proposals  to  further  expand  the  scope  of 
part  170  for  FY  1999  would  result  in 
cost  recovery  for  additional  activities 
through  part  170  fees  rather  than 
through  part  171  fees. 

a.  Inspections 

Under  this  proposed  change,  part  170 
fees  would  be  assessed  for  all 
inspections,  including  licensee-specific 
performance  reviews,  assessments, 
evaluations  and  incident  investigations. 
Examples  of  activities  that  would  be 
billable  under  part  170  are  performance 
assessments  of  fuel  fecilities.  Diagnostic 
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Evaluation  Team  assessments,  and 
Incident  Investigation  Team 
investigations.  Licensees  who  volunteer 
to  participate  in  a  performance  review 
or  assessment  at  NEC's  request  and 
which  the  NRC  accepts  would  be 
exempted  from  these  part  170  fees.  The 
inspections  that  are  proposed  to  be 
included  in  part  170  are  "special 
benefits"  provided  to  identifiable 
recipients,  whether  or  not  an  inspection 
report  is  issued.  For  example,  incident 
investigations  are  investigations  of 
significant  operational  events  involving 
power  reactors  and  other  facilities. 
Causes  of  the  events  are  determined  and 
corrective  actions  taken.  Incident 
Investigation  Teams  investigate  events 
of  potentially  major  significance. 
Although  the  investigations  may  result 
in  some  generic  lessons,  the 
investigations  are  primarily  a  direct 
service  provided  to  the  specific  licensee 
and  assist  the  licensee  in  complying 
with  NRC  regulations.  The  costs  of  any 
generic  efforts  that  may  result  from  the 
investigations,  such  as  the  development 
of  new  regulatory  requirements  and 
guidance,  would  continue  to  be 
recovered  through  part  171  annual  fees, 
not  through  part  170  fees  assessed  to  the 
licensee.  In  addition,  any  time 
expended  by  our  Office  of  Investigations 
on  these  activities  will  be  recovered 
through  part  171  fees.  These  proposed 
part  1 70  fees  would  not  apply  to 
materials  licenses  for  which  no 
inspection  fee  is  specified  in  part  170 
because  the  inspection  costs  are 
included  in  the  part  171  annual  fee  for 
those  fee  categories. 

b.  Additional  Document  Reviews 

The  MRC  is  also  proposing  to  expand 
the  scope  of  part  170  to  include  reviews 
of  docimients  submitted  to  the  NRC  that 
do  not  require  formal  or  legal  approvals 
or  amendments  to  the  technical 
specifications  or  license.  Examples  are 
certain  financial  assurance  reviews, 
reviews  of  responses  to  Confirmatory 
Action  Letters,  reviews  of  uranium 
recovery  licensees'  land-use  survey 
reports,  and  reviews  of  10  CFR  50.71(e) 
final  safety  analysis  reports  (FSARs). 
part  1 70  fees  are  currendy  not  assessed 
for  these  reviews  because  they  do  not 
result  in  an  approval  or  amendment, 
and  the  costs  are  recovered  through  part 
171  annual  fees.  Although  no  specific 
approval  is  issued,  reviews  of  these 
submittals  are  services  provided  by  the 
NRC  to  identifiable  recipients  that  assist 
them  in  complying  with  NRC 
regulations. 

c.  Project  Manager  Time 

Additionally,  the  NRC  is  proposing 
that  all  project  managers  time, 


excluding  leave  and  time  spent  on 
generic  activities  such  as  rulemaking,  be 
recovered  through  Part  170  fees  assessed 
to  the  specific  applicant  or  licensee  to 
which  the  project  manager  is  assigned. 
This  change  would  be  appUcable  to  all 
licensees  subject  to  full  cost  fees  under 
Part  170  and  to  which  project  managers 
are  assigned.  Ciurently,  only  project 
manager  time  spent  on  a  specific 
licensing  action  or  inspection  is  billed 
under  Part  170  and  costs  for  the 
remaining  project  manager  activities  are 
recovered  in  the  Part  171  annual  fees. 
However,  there  are  other  project 
manager  activities  that  also  support  and 
provide  a  direct  benefit  to  the  assigned 
licensee  or  site. 

Examples  of  project  manager  activities 
which  would  be  included  in  the  Part 
170  fee  assessment  are  those  associated 
with  oversight  of  the  assigned  license  or 
plant  (e.g.,  setting  work  priorities, 
planning  and  scheduling  review  efforts, 
preparation  and  presentations  of 
briefings  for  visits  to  NRC  by  utility 
officials,  interfacing  with  other  NRC 
offices,  the  pubUc,  and  other  Federal 
and  state  and  local  govenmient 
agencies,  and  visits  to  the  assigned  site 
for  purposes  other  than  a  specific 
inspection),  and  training.  Examples  of 
project  manager  generic  activities  that 
would  not  be  subject  to  fee  recovery 
under  Part  170-are  rulemaking  and  the 
development  of  regulatory  guides, 
generic  licensing  guides,  standard 
review  plans,  and  generic  letters  and 
bulletins.  If  a  project  manager  is 
assigned  to  more  than  one  license  or 
site,  costs  for  activities  other  than 
licensee-specific  licensing  or  inspection 
activities  woidd  be  prorated  to  each  of 
the  licenses  or  sites  to  which  the  project 
manager  is  assigned.  The  concept  of  full 
cost  recovery  for  project  managers  is 
similar  to  the  concept  of  full  cost 
recovery  for  resident  inspectors,  which 
was  added  to  Part  170  in  the  FY  1998 
final  fee  rule  (June  10, 1998;  63  FR 
31840). 

d.  Other 

The  NRC  is  also  soliciting  public 
comment  in  this  proposed  rule  on 
whether  to  include  the  development  of 
orders,  evaluation  of  responses  to 
orders,  development  of  Notices  of 
Violation  (NOVs)  accompanying 
escalated  enforcement  actions,  and 
evaluation  of  responses  to  NOVs  in  next 
year's  proposed  fee  rule.  The  costs  of 
these  activities  are  currently  recovered 
through  Part  171  annual  fees. 

Orders  and  Related  Activities 

Currently,  Part  170  fees  are  not 
assessed  for  the  development  of  orders 
issued  under  10  CFR  2.202,  or  for  the 


issuance  of  amendments  specifically 
resulting  from  these  orders.  The  primary 
basis  for  the  current  policy  is  that  fees 
could  be  perceived  as  additional  fines  to 
the  licensee,  or  in  some  cases,  such  as 
when  a  licensee  requests  a  hearing  on 
an  enforcement  order,  fees  could  be 
viewed  as  a  penalty  for  the  licensee 
exercising  its  rights  to  challenge  the 
NRC  action.  In  addition,  depending  on 
the  licensees'  responses,  orders  may 
also  be  withdrawn  or  modified. 
Moreover,  in  cases  of  misconduct,  an 
order  may  be  issued  to  the  individual 
rather  than  the  licensee.  On  the  other 
hand,  the  development  of  orders  and  the 
review  of  responses  to  orders  are 
activities  performed  for  specifically 
identifiable  recipients. 

Escalated  Enforcement  Actions 

Although  costs  of  inspections  forming 
the  basis  for  enforcement  actions,  except 
those  arising  from  an  allegation,  are 
currently  recovered  through  Part  170 
fees  assessed  to  the  affected  licensee, 
the  costs  for  escalated  enforcement 
actions  (i.e.,  the  development  and 
issuance  of  Notices  of  Violations  and 
orders  imposing  civil  penalties)  are  not. 
Part  170  fees  are  not  currently  assessed 
for  the  escalated  enforcement  actions 
because  they  serve  the  generic  purpose 
of  industry-wide  deterrence.  In 
addition,  some  escalated  enforcement 
actions  are  withdrawn.  There  also  is 
concern  that  in  some  cases  the  fee  could 
be  much  greater  than  the  civil  penalty, 
which  is  intended  to  encourage  a 
licensee  to  comply  with  the  NRC 
requirements.  As  with  orders  issued 
imder  10  CFR  2.202,  fees  could  be 
viewed  as  a  penalty  for  the  licensee 
exercising  its  rights  to  challenge  the 
NRC  action.  However,  escalated 
enforcement  actions  are  activities 
performed  by  the  NRC  which  pertain  to 
identifiable  licensees. 

2.  Amendment  Fees  Based  on  Average 
Costs 

The  NRC  is  proposing  to  revise  10 
CFR  170.31  to  eliminate  the  amendment 
fees  for  small  materials  licensees  that 
are  based  on  the  average  time  to 
complete  the  reviews  ("flat"  fees)  and 
include  the  amendment  processing  costs 
in  the  Part  171  annual  fees  assessed  to 
the  small  materials  licensees.  This 
proposal  would  continue  the  NRC's 
initiatives  to  streamline  its  fee  program. 
In  a  similar  action,  the  inspection  and 
renewal  fees  for  these  licensees  were 
eliminated  in  the  FY  1995  and  FY  1996 
fee  rulemakings,  respectively,  and  the 
costs  included  in  the  annual  fees  for 
these  categories  of  licensees. 

Although  approximately  2500 
requests  for  amendments  to  small 
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materials  licenses  are  received  and 
processed  each  year  for  fee  recovery 
purposes,  less  than  $900,000  in  Part  170 
fees  is  collected  annually  for  these 
amendments.  The  number  of 
amendments,  as  well  as  the  Part  170  fee 
collections,  will  decrease  as  more  states 
become  Agreement  States. 

The  current  approach  for  assessing 
materials  license  amendment  fees  is 
complex  and  labor  intensive. 
Approximately  25  percent  of  the 
amendment  requests  are  submitted  with 
incorrect  fee  payments.  In  the  case  of 
underpayment,  the  licensee  must  be 
notified  and  the  license  amendment 
held  in  abeyance  until  the  correct  fee  is 
received.  In  the  case  of  overpayments, 
refunds  must  be  authorized  and 
processed  through  the  Department  of 
the  Treasury  (Treasiuy).  Because  of 
Treasury  requirements  that  all  Federal 
payments  (other  than  payments  made 
under  the  Internal  Revenue  Code  of 
1986)  made  after  January  1, 1999,  must 
be  made  by  electronic  funds  transfer, 
information  on  the  payee's  financial 
institution  and  bank  accounts  must  be 
collected. 

These  administrative  burdens  for  flat 
amendment  fees  would  be  eliminated  by 
including  the  amendment  costs  in  the 
Part  171  annual  fee  assessed  to  these 
licensees.  This  would  result  in  an 
estimated  $900,000  being  added  to  the 
annual  fees  assessed  to  approximately 
5700  materials  licensees. 

Amendment  fees  for  these  licensees 
currently  range  from  $160  for  an 
amendment  to  a  custom  sealed  source 
evaluation  (fee  category  9D)  to  $1,100 
for  an  amendment  to  a  custom  device 
evaluation  (fee  category  9B).  The 
majority  of  the  amendments  are  filed  by 
licensees  in  fee  category  3P,  which 
includes  licenses  for  possession  and  use 
of  byproduct  material  in  industrial 
measuring  systems  and  gas 
chromatographs,  and  licenses  for  in- 
vitro  studies,  and  by  licensees  in  fee 
category  7C,  which  covers  most  licenses 
for  hiunan  use  of  bjrproduct,  soiuce,  and 
special  nuclear  material.  The  current 
amendment  fee  for  fee  category  3P  is 
$340;  the  current  amendment  fee  for  fee 
category  7C  is  $450.  Although  not  all 
materi^s  licensees  request  amendments 
during  a  given  fiscal  year, 
approximately  80  percent  request  at 
least  one  amendment  over  a  five-year 
period,  and  approximately  40  percent  of 
these  licensees  request  multiple 
amendments  during  a  five-year  period. 

In  addition  to  streamlining  the  NRC 
process,  this  proposed  change  would 
eliminate  the  steps  licensees  currently 
take  to  submit  the  payments  for  their 
amendment  requests.  It  would  also 
eliminate  any  delays  in  approving 


proposed  amendments  due  to  incorrect 
payments  and  would  provide  an 
efficient  means  of  recovering  these 
costs.  The  NRC  believes  that  the 
efficiencies  to  be  gained  outweigh  any 
inequities  that  may  result  because  not 
all  materials  licenses  are  amended  each 
fiscal  year. 

If  we  do  not  adopt  this  approach, 
amendment  fees  set  forth  in  the  final  fee 
rule  would  likely  approximate  those  set 
forth  in  the  FY  1998  fee  schedule, 
although  there  may  be  some  variance  as 
a  result  of  the  biennial  fee  review 
required  by  the  Chief  Financial  Officers 
Act  and  the  increase  in  the  hourly  rate 
for  the  materials  program  described 
below. 

3.  Hoiu-ly  Rates 

The  NRC  is  proposing  to  revise  the 
two  professional  hourly  rates  for  NRC 
staff  time  established  in  §  170.20.  These 
proposed  rates  would  be  based  on  the 
number  of  FY  1999  direct  FTEs  and  the 
FY  1999  NRC  budget,  excluding  direct 
program  support  costs  and  NRC's 
appropriations  from  the  NWF  and  the 
General  Fund.  These  rates  are  used  to 
determine  the  Part  170  fees.  The 
proposed  hoiuly  rate  for  the  reactor 
program  is  $141  per  hoiu  ($250,403  per 
direct  FTE).  This  rate  would  be 
applicable  to  all  activities  for  which  fees 
are  based  on  full  cost  imder  §  170.21  of 
the  fee  regulations.  The  proposed  hourly 
rate  for  the  nuclear  materials  and 
nuclear  waste  program  is  $140  per  hour 
($248,728  per  direct  FTE).  This  rate 
would  be  applicable  to  all  activities  for 
which  fees  are  based  on  full  cost  imder 
§  170.31  of  the  fee  regulations.  In  the  FY 
1998  final  fee  rule,  these  rates  were 
$124  and  $121,  respectively.  The  FY 

1998  rates  represented  a  decrease  from 
FY  1997  of  $7  per  hour  for  the  reactor 
program  from  FY  1997,  and  $4  per  hour 
for  the  materials  program. 

This  proposed  increase  can  be  readily 
explained.  In  calculating  the  proposed 
FY  1999  hourly  rates,  the  NRC  staff 
discovered  that  a  coding  error  in  NRC's 
budget,  which  is  used  in  the 
development  of  fees,  occurred  for  FY 
1998.  "This  coding  error  contributed  to 
the  hourly  rate  decreases  for  that  year. 
In  addition,  costs  for  direct  FTEs  and 
overhead  are  calculated  for  the  reactor 
and  materials  programs  and  for  the 
surcharge.  Although  the  proposed  FY 

1999  hourly  rates  reflect  an  increase  of 
$17 — $19  per  hour  compared  to  FY 
1998,  the  error  was  in  the  reduced  FY 
1998  hoxu'ly  rate,  not  in  the  increased 
FY  1999  hourly  rate.  Specifically,  134 
FTE  and  approximately  $10  million  in 
contract  support  for  regional 
management  and  support  were 
erroneoiisly  coded  as  direct  resources 


for  FY  1998  rather  than  as  overhead. 
The  correction  of  that  error  in  FY  1999 
results  in  substantial  increases  in  the 
hourly  rates  compared  to  FY  1998,  from 
$124  to  $141  for  the  reactor  program, 
and  from  $121  to  $140  for  the  materials 
program.  This  is  the  result  of  the 
increased  overhead  costs  to  be  aUocated 
to  the  two  programs,  with  fewer  direct 
FTE  to  divide  the  costs  among.  In 
addition,  the  proportion  of  direct 
resources  has  shifted.  The  materials 
program  now  has  a  larger  share. 
Therefore,  the  materials  program  must 
absorb  more  of  the  overhead  and 
management  and  support  costs. 

Because  of  the  error  in  FY  1998,  the 
FY  1999  hourly  rates  are  more 
appropriately  compared  to  the  FY  1997 
hourly  rates  of  $131  and  $125  for  the 
reactors  and  materials  programs, 
respectively.  Applying  only  the  salary 
and  benefit  increases  of  4.4  percent  from 
FY  1997  to  FY  1998,  and  3.68  percent 
from  FY  1998  to  FY  1999.  would  result 
in  FY  1998  hourly  rates  of  $137  for  the 
reactor  program  and  $131  for  the 
materials  program,  and  1999  hourly 
rates  of  $142  for  the  reactor  program  and 
$136  for  the  materials  program.  This 
does  not  consider  the  shift  that  has 
occurred  in  the  proportion  of  direct 
resources  from  the  reactor  program  to 
the  materials  program  that  results  in  the 
materials  program  having  a  larger  share 
and  therefore  absorbing  more  of  the 
overhead  and  management  and  support 
costs. 

The  method  used  to  determine  the 
two  professional  hourly  rates  is  as 
follows: 

a.  Direct  program  FTE  levels  are 
identified  for  both  the  reactor  program 
and  the  nuclear  material  and  waste 
program. 

b.  Direct  contract  support,  which  is 
the  use  of  contract  or  other  services  in 
support  of  the  line  organization's  direct 
program,  is  excluded  from  the 
calculation  of  the  hourly  rate  because 
the  costs  for  direct  contract  support  are 
charged  directly  through  the  various 
categories  of  fees. 

c.  All  other  direct  program  costs  (i.e.. 
Salaries  and  Benefits,  Travel)  represent 
"in-house"  costs  and  are  to  be  allocated 
by  dividing  them  uniformly  by  the  total 
number  of  direct  FTEs  for  the  program. 
In  addition,  salaries  and  benefits  plus 
contracts  for  non-program  direct 
management  and  support,  and  the 
Office  of  the  Inspector  General  are 
allocated  to  each  program  based  on  that 
program's  direct  costs.  This  method 
results  in  the  follovdng  costs  which  are 
included  in  the  hourly  rates. 
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Table  II.— FY  1999  Budget  Authority  to  be  Included  in  Hourly  Rates 


Reactor  pro- 
gram 

$99.2m  

$54.1m  

$104.2m  

$257.5ni  

-.1m. 

$257.4m  

1,028.0- 

$250,403  

$141  


Materials 
program 


Direct  Program  Salaries  and  Benefits  

Overhead  Salaries  and  Benefits.  Program  Travel  and  Ottwr  Support ... 
Allocated  Agency  Management  and  Support  

Subtotal 

Less  offsetting  receipts  

Total  Budget  Included  in  Hourty  Rate  

Program  Direct  FTEs 

Rate  per  Direct  FTE 

Professional  Hourty  Rate  (Rate  per  direct  FTE  divided  by  1,776  hours) 


$26.4m 
$15.0m 
$28.1  m 


$69.5m 


$69.5m 
279.7 
$248,728 
$140 


As  shown  in  Table  n  above,  dividing 
the  $257.4  million  (rounded)  budget  for 
the  reactor  program  by  the  reactor 
program  direct  FTEs  (1,028)  results  in  a 
rate  for  the  reactor  program  of  $250,403 
per  FTE  for  FY  1999.  The  Direct  FTE 
Hourly  Rate  for  the  reactor  program 
would  be  $141  per  hour  (rounded  to  the 
nearest  whole  dollar).  This  rate  is 
calculated  by  dividing  the  cost  per 
direct  FTE  ($250,403)  by  the  number  of 
productive  hoiu-s  in  one  year  (1,776 
hours)  as  set  forth  in  the  revised  0MB 
Circular  A-76,  "Performance  of 
Commercial  Activities."  Dividing  the 
$69.5  million  (rounded)  budget  for  the 
nuclear  materials  and  nuclear  waste 
program  by  the  program  direct  FTEs 
(279.7)  results  in  a  rate  of  $248,728  per 
FTE  for  FY  1999.  The  Direct  FTE  Hourly 
Rate  for  the  materials  program  would  be 
$140  per  hour  (rounded  to  the  nearest 
whole  dollar).  This  rate  is  calculated  by 
dividing  the  cost  per  direct  FTE 
($248,728)  by  the  number  of  productive 
hours  in  one  year  (1,776  hours). 

Any  professional  hours  expended  on 
or  after  the  effective  date  of  Uie  final 
rule  would  be  assessed  at  the  FY  1999 
hourly  rates. 

4.  Fee  Adjustments 

The  NRC  is  proposing  to  adjust  the 
current  Part  170  fees  in  §§  170.21  and 
170.31  to  reflect  both  the  changes  in  the 
revised  hourly  rates  and  the  results  of 
the  biennial  review  of  Part  170  fees 
required  by  the  Chief  Financial  Officers 
(CFO)  Act.  To  comply  with  the 
requirements  of  the  CFO  Act,  the  NRC 
has  evaluated  historical  professional 
staff  hours  used  to  process  a  new  license 
application  for  those  materials  licensees 
whose  fees  are  based  on  the  average  cost 
method  (flat  fees).  This  review  also 
included  new  license  and  amendment 
applications  for  import  and  export 
licenses. 

Evaluation  of  the  historical  data 
shows  that  the  fees  based  on  the  average 
mmiber  of  professional  staff  hours 
needed  to  complete  materials  licensing 


actions  should  be  increased  in  some 
categories  and  decreased  in  others  to 
reflect  the  costs  incurred  in  completing 
the  licensing  actions.  The  data  for  the 
average  number  of  professional  staff 
hours  needed  to  complete  licensing 
action  were  last  updated  in  FY  1997  (62 
FR  29194;  May  29, 1997).  Thus,  the 
revised  average  professional  staff  hours 
reflect  the  changes  in  the  NRC  licensing 
review  program  that  have  occurred 
since  FY  1997.  The  proposed  licensing 
fees  are  based  on  the  revised  average 
professional  staff  hours  needed  to 
process  the  licensing  actions  multiplied 
by  the  proposed  professional  hourly  rate 
for  FY  1999. 

The  proposed  licensing  fees  reflect  an 
increase  in  average  time  for  new  license 
applications  for  20  of  the  33  materials 
fee  categories  included  in  the  biennial 
review,  a  decrease  in  average  time  for  8 
fee  categories,  and  the  same  average 
time  for  the  remaining  5  fee  categories. 
The  average  time  for  export  and  import 
new  license  applications  and 
amendments  remained  the  same  for  6 
fee  categories  in  §§170.21  and  170.31, 
and  decreased  for  4  fee  categories. 

The  amounts  of  the  materials 
licensing  "flat"  fees  were  rounded  so 
that  the  amoimts  would  be  de  minimis 
and  the  resulting  flat  fee  would  be 
convenient  to  the  user.  Fees  imder 
$1,000  are  rounded  to  the  nearest  $10. 
Fees  that  are  greater  than  $1,000  but  less 
than  $100,000  are  rounded  to  the 
nearest  $100.  Fees  that  are  greater  than 
$100,000  are  roimded  to  the  nearest 
$1,000. 

The  proposed  licensing  "flat"  fees  are 
applicable  to  fee  categories  K.1  through 
K.5  of  §  171.21,  and  fee  categories  l.C, 
l.D.  2.B.  2.C,  3.A  through  3.P.  4.B 
through  9.D,  lO.B,  15.A  through  15.E, 
and  16  of  §  171.16.  Applications  filed  on 
or  after  the  effective  date  of  the  final 
rule  would  be  subject  to  the  revised  fees 
in  this  proposed  rule. 


5.  Administrative  Amendments 

a.  The  NRC  is  proposing  to  amend 

§  170.2,  Scope,  and  §  170.3,  Definitions, 
to  specifically  include  Certificates  of 
Compliance  (Certificates)  issued 
pursuant  to  Part  76.  The  NRC  issued 
two  Certificates  pursuant  to  Part  76  to 
the  United  States  Enrichment 
Corporation  for  operation  of  the  two 
gaseous  diffusion  uranium  enrichment 
plants  located  at  Paducah,  Kentucky, 
and  Piketon,  Ohio.  This  proposal  would 
add  Part  76  certificates  to  the  definition 
of  Materials  License  in  §  170.3  (Uranium 
enrichment  facilities  are  already  defined 
in  §  170.3).  These  proposed  changes  are 
administrative  changes  to  clarify  the 
applicability  of  Part  170  fees  to  these 
Certificates. 

b.  The  NRC  is  proposing  to  revise  the 
definition  of  Inspection,  to  specifically 
include  performance  assessments, 
evaluations,  and  incident  investigations. 
This  change  is  needed  to  incorporate 
NRC's  proposal  to  include  these 
activities  in  Part  170. 

c  The  NRC  is  proposing  to  revise  the 
definition  of  Special  projects  to  include 
financial  assurance  submittals, 
responses  to  Confinnatory  Action 
Letters,  uraniiun  recovery  licensees' 
land-use  survey  reports,  and  10  CFR 
50.71  final  safety  analysis  reports  in  the 
list  of  examples  of  docimients  submitted 
for  review  that  would  be  subject  to 
special  project  fees.  This  change  is 
needed  to  incorporate  NRC's  proposal  to 
include  the  review  of  these  documents 
in  Part  170. 

d.  The  NRC  is  proposing  to  revise 
§  170.5,  Communications,  to  indicate 
that  all  communications  concerning  Part 
170  should  be  addressed  to  the  Office  of 
the  Chief  Financial  Officer  rather  than 
the  Executive  Director  for  Operations. 
EffectivB  with  the  January  5, 1997,  NRC 
reorganization,  the  Executive  Director 
for  Operations  no  longer  serves  as  the 
Chief  Financial  Officer.  The  Chief 
Financial  Officer  has  been  delegated 
authority  to  exercise  all  authority  vested 
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in  the  Commission  under  10  CFR  parts 
170  and  171. 

e.  The  NRC  is  proposing  to  delete  the 
current  exemption  in  §  170.11(a)(ll) 
which  eliminates  amendment  fees  for 
amendments  to  change  the  name  of  the 
Radiation  Safety  Officer  for  portable 
gauge  licenses  issued  in  accordance 
with  NUREG-1556, '  Volume  1.  This 
proposed  rule  would  eliminate  the 
requirement  for  amendment  fees  for 
these  licenses  and  thus  the  exemption 
would  no  longer  be  needed. 

f.  The  NRC  is  proposing  to  add 
170.11(a)(12)  to  provide  an  exemption 
from  Part  1 70  fees  for  those  licensee- 
specific  performance  assessments  or 
evaluations  for  which  the  licensee 
volunteers  at  NRC's  request.  This 
change  woiUd  accommodate  NRC's 
proposal  to  include  performance 
assessments  and  evaluations  in  Part  170, 
except  those  for  which  the  licensee 
volunteers  at  NRC's  request  and  which 
are  accepted  by  the  NRC. 

g.  The  NRC  is  proposing  to  revise 

§  170.12,  Payment  of  Fees,  to  reflect  the 
NRC's  proposals  to  expand  Part  170  to 
include  performance  assessments, 
evaluations,  and  incident  investigations, 
reviews  of  reports  and  other  docimients, 
and  full  cost  recovery  for  project 
managers.  This  section  would  also  be 
revised  to  delete  references  to 
amendment  fees  that  are  not  based  on 
full  cost  to  reflect  the  NRC's  proposal  to 
eliminate  these  fees  from  Part  170  and 
include  the  costs  in  the  Part  171  annual 
fee  for  these  materials  licensees. 

Section  170.12(h),  Method  of 
Pajmaent,  would  be  redesignated  as 
170.12(f)  and  revised  to  specify  the 
informaticn  the  NRC  needs  to  issue 
refunds.  This  change  is  necessitated  by 
new  Treasury  requirements  that  were 
effective  January  1, 1999. 

In  summary,  the  NRC  is  proposing  to: 

1.  Assess  Part  170  fees,  for  licenses 
subject  to  Part  170  full  cost  fees,  to 
recover  costs  for  all  plant  or  licensee- 
specific  inspections,  including 
performance  reviews,  assessments, 
evaluations,  and  incident  investigations, 
reviews  of  reports  and  other  documents, 
and  all  of  the  project  managers'  time 
excluding  time  spent  on  generic 
activities  and  leave  time; 

2.  Eliminate  "flat"  amendment  fees 
for  materials  licenses  and  recover  the 
amendment  costs  through  Part  171 


>  Copies  of  NUREGS  may  be  purchased  from  the 
Reproduction  and  Distribution  Section,  Office  of 
the  Chief  Information  Officer.  U.S.  Nuclear 
Regulatory  Conmiission,  Washington,  DC  20555- 
0001.  Copies  are  also  available  from  the  National 
Technical  Information  Service,  5285  Port  Royal 
Road,  Springfield,  VA  22161.  A  copy  is  also 
available  for  inspection  and/or  coping  at  the  NRC 
Public  Document  Room,  2120  L  Street.  NW.  (Lower 
Level),  Washington,  DC. 


annual  fees  assessed  to  materials 

liC6IlS66S* 

3.  Revise  the  two  10  CFR  part  170 
houjrly  rates;  and 

4.  Revise  the  licensing  fees  assessed 
under  10  CFR  part  170  to  comply  with 
the  CFO  Act's  requirement  that  fees  be 
revised  to  reflect  the  cost  to  the  agency, 
and  to  reflect  the  revised  hourly  rates. 

B.  Amendments  to  1 0  CFR  Part  1 71 : 
Annual  Fees  for  Reactor  Licenses,  Fuel 
Cycle  Licenses  and  Materials  Licenses, 
Including  Holders  of  Certificates  of 
Compliance,  Registrations,  and  Quality 
Assurance  Program  Approvals,  and  ' 
Government  Agencies  Licensed  by  the 
NRC 

The  NRC  proposes  three  major 
amendments  to  10  CFR  part  171  and 
several  administrative  amendments  to 
update  information  in  certain  sections 
and  to  incorporate  the  major  proposed 
changes.  These  major  changes  would 
result  in  annual  fees  being  assessed  to 
licensees  previously  exempted  from 
annual  fees,  increased  annual  fees  for 
some  licensees,  and  decreased  annual 
fees  for  other  licensees.  To  address 
concerns  about  potential  significant  fee 
increases  for  certain  categories  of 
licensees,  the  NRC  is  presentiiu  two 
annual  fee  options  for  public  comment, 
as  described  in  2.  below.  The 
Commission  will  determine  which 
option  to  incorporate  in  its  final  rule 
after  evaluating  public  comments. 

The  proposed  changes  are  consistent 
with  our  statutory  mandate;  that  is, 
charging  a  class  of  licensees  for  NRC 
costs  attributable  to  that  class  of 
licensees.  The  changes  are  consistent 
with  the  Congressional  guidance  in  the 
Conference  Committee  Report  on 
OBRA-90,  which  states  that  the 
"conferees  contemplate  that  the  NRC 
will  continue  to  allocate  generic  costs 
that  are  attributable  to  a  given  class  of 
licensees  to  such  class"  and  the 
"conferees  intend  that  the  NRC  assess 
the  annual  charge  imder  the  principle 
that  licensees  who  require  the  greatest 
expenditures  of  the  agency's  resources 
should  pay  the  greatest  annual  fee"  (136 
Cong.  Rec.  at  H12692-93).  Costs  not 
attributable  to  a  class  of  licensees  would 
be  allocated  following  the  conferees' 
guidance  that  "the  Commission  should 
assess  the  charges  for  these  costs  ai' 
broadly  as  practicable  in  order  to 
minimize  the  burden  for  these  costs  on 
any  licensee  or  class  of  licensees  so  as 
to  establish  as  fair  and  equitable  a 
system  as  is  feasible."  (136  Cong.  Rec. 
at  H12692-3).  The  Conference  Report 
guidance  also  provides  that:  "These 
expenses  may  be  recovered  from  such 
licensees  as  ihe  Commission,  in  its 
discretion,  determines  can  fairly. 


equitably  and  practicably  contribute  to 
their  payment."  As  in  the  past,  these 
costs  would  be  allocated  to  the  entire 
population  of  NRC  licensees  that  pay 
annual  fees,  based  on  the  amoimt  of  the 
budget  directly  attributable  to  a  class  of 
licensees.  This  results  in  a  higher 
percentage  of  these  costs  being  allocated 
to  operating  power  reactor  licensees  as 
opposed  to  other  classes  of  licensees. 
'The  major  proposed  changes  to  Part 
171  are  in  the  following  areas. 

1.  Reactor  Decommissioning/spent  Fuel 
Storage 

The  NRC  is  proposing  to  revise  10 
CFR  171.15  to  establish  a  spent  fuel 
storage/reactor  decommissioning  annual 
fee  to  be  assessed  to  all  Part  50  power 
reactor  licensees,  regardless  of  their 
operating  status,  and  to  those  Part  72 
licensees  who  do  not  hold  a  Part  50 
Ucense.  The  full  amoimt  of  the  FY  1999 
aimual  fee  would  be  billed  to  those  Part 
50  licensees  who  are  in  a 
decommissioning  or  possession  only 
status  upon  publication  of  the  FY  1999 
final  rule.  Payment_would  be  due  on  the 
effective  date  of  the' FY  1999  rule.  For 
operating  power  reactors  and  those  Part 
72  licensees  who  do  not  hold  a  Part  50 
license,  the  new  fee  would  be  added  to 
the  fourth  quarter  FY  1999  annual  fee 
bill.  Any  adjustments  for  prior 
payments  during  FY  1999  would  be 
made  in  accordance  with  §  171.19(b). 
The  current  annual  fees  in  10  CFR 
171.16  for  Part  72  licenses  for 
independent  spent  fuel  storage  would 
be  eliminated. 

This  proposed  change  would  affect 
two  existing  NRC  annual  fee  policies: 

(a)  Costs  for  generic  and  other 
activities  related  to  dry  storage  of  spent 
fuel  that  are  not  recovered  through  Part 
170  licensing  and  inspection  fees  are 
recovered  through  Part  171  annual  fees 
assessed  to  all  Part  72  licensees;  and 

(b)  Part  171  annual  fees  are  not 
assessed  to  reactor  licensees  in 
decommissioning  or  possession  only 
status.  Power  reactor  licensees  who  are 
in  a  decommissioning  or  possession 
only  status  would,  for  the  first  time,  be 
subject  to  Part  171  annual  fees  for  their 
Part  50  license.  However,  these 
licensees  ciurently  pay  an  annual  fee  for 
any  Part  72  license  they  hold. 

The  current  policy  has  raised  three 
concerns: 

(a)  The  fee  structure  could  create  a 
disincentive  for  licensees  to  pursue  dry 
storage; 

(b)  The  fairness  of  assessing  multiple 
annual  fees  if  a  licensee  holds  multiple 
ISFSI  licenses  for  different  designs;  and 

(c)  Not  all  affected  licensees  are  being 
assessed  the  costs  of  NRC's  generic 
decommissioning  activities. 
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The  NRC  announced  in  the  FY  1998 
proposed  fee  rulemaking  (April  1,  1998, 
63  FR  16046)  and  final  fee  rulemaking 
(June  10,  1998.  63  FR  31840),  that  it 
planned  to  reexamine  the  current 
annual  fee  exemption  policy  for 
licensees  in  decommissioning  or 
holding  possession  only  licenses  and 
the  annual  fee  policy  for  reactors' 
storage  of  spent  fuel  and  include  any 
changes  to  the  current  fee  policies  in  the 
FY  1999  fee  rulemaking.  One  purpose  of 
the  review  was  to  assure  consistent  fee 
treatment  for  both  wet  storage  (i.e., 
spent  fuel  pool)  and  dry  storage  (i.e., 
independent  spent  fuel  storage 
installations  (ISFSIs))  of  spent  fuel.  The 
Commission  previously  determined  that 
both  storage  options  are  considered  safe 
and  acceptable  forms  of  storage  for 
spent  fuel.  Under  current  fee 
regulations,  Part  50  licensees  in 
decommissioning  who  store  spent  fuel 
in  the  spent  fuel  pool  are  not  assessed 
an  annual  fee,  but  licensees  who  store 
spent  fuel  in  an  ISFSI  under  Part  72  are 
assessed  an  annual  fee.  The  proposed 
change  would  give  equivalent  fee 
treatment  to  both  stoTage  options. 

As  indicated  previously.  Part  171 
annual  fees  are  not  currently  assessed  to 
reactor  licensees  who  have  notified  the 
NRC  that  they  no  longer  want  an  NRC 
license  and  have  permanently  ceased 
operations.  This  policy  is  based  on  the 
premise  that  the  primary  benefit  the 
NRC  provides  a  licensee  is  the  authority 
to  use  licensed  facilities  or  material. 
Although  NRC's  generic 
decommissioning  activities  support 
both  licenses  authorizing  operations  and 
those  limited  to  decommissioning  or 
possession  only,  today  only  licensees 
with  an  operating  license  bear  these 
costs.  This  becomes  a  larger  problem  for 
operating  licensees  because,  as  the 
number  of  operating  licensees  declines, 
the  financial  burden  on  the  remaining 
active  licensees  increases.  Thus,  the 
proposed  rule  is  intended  to  ensure  that 
all  power  reactor  licensees  who  benefit 
from  NRC's  generic  activities  bear  a  fair 
portion  of  these  costs  relating  to 
decommissioning  of  reactors. 

With  regard  to  spent  fuel  storage, 
holders  of  licenses  issued  under  Part  72 
for  ISFSIs  are  currently  assessed  annual 
fees  for  each  Part  72  license  they  hold. 
Part  72  covers  both  general  and  specific 
licenses.  Part  72  general  licenses  are 
granted  to  licensees  who  hold  a  Part  50 
license.  Part  72  specific  licenses  must  be 
applied  for  and  their  issuance  is  not 
contingent  upon  the  licensee  holding  a 
Part  50  license.  Because  the  Part  72 
general  licenses  are  issued  by  regulation 
to  all  Part  50  licensees,  these  licenses 
are  subject  to  annual  fees  only  when 
they  have  been  used  (i.e,  once  spent  fuel 


has  been  loaded  into  the  generally- 
licensed  ISFSI).  If  a  licensee  holds  more 
than  one  Part  72  license,  for  example,  a 
Part  72  general  license  and  a  Part  72 
specific  license  for  two  different 
designs,  they  are  assessed  an  annual  fee 
for  each  license.  Under  the  proposed 
change,  only  one  annual  fee  would  be 
charged. 

Costs  for  generic  activities  associated 
with  storage  of  spent  fuel  in  the  spent 
fuel  pool  (wet  storage)  are  ciurently 
included  in  the  annual  fee  assessed  to 
operating  power  reactors  because  the 
Part  50  licenses  cover  this  storage.  Thus, 
if  a  Part  50  licensee  is  in 
decommissioning  and  stores  spent  fuel 
in  the  spent  fuel  pool,  it  is  not  assessed 
an  annual  fee.  On  the  other  hand,  if  a 
Part  50  licensee  is  in  decommissioning 
and  stores  spent  fuel  in  an  ISFSI,  it  is 
assessed  an  annual  fee  for  each  Part  72 
ISFSI  license  used. 

Section  171.15  would  be  revised  to 
include  the  spent  fuel  storage/reactor 
decommissioning  annual  fee  to  be 
assessed  to  Part  50  power  reactor 
licensees  and  those  Part  72  specific 
licensees  who  do  not  hold  a  Part  50 
license.  The  annual  fees  in  §  171.16  for 
fee  categories  IB  and  13B  would  be 
eliminated.  This  change  would  not 
affect  the  manner  in  which  licensing 
and  inspection  costs  are  recovered  (i.e.. 
Part  170  fees  would  still  be  assessed  to 
Part  72  licensees  and  to  Part  50 
licensees  in  decommissioning  or 
possession  only  status  for  licensing  and 
inspection  services).  The  NRC  would 
continue  to  include  the  costs  for  generic 
decommissioning/reclamation  costs  for 
nonpower  reactors,  fuel  facilities, 
materials,  and  lu-anium  recovery 
licensees  in  the  surcharge  assessed  to 
operating  licensees,  including  operating 
power  reactors. 

2.  Annual  Fees 

The  NRC  is  proposing  to  establish 
new  baseline  annual  fees  for  FY  1999. 
The  annual  fees  in  §§  171.15  and  171.16 
would  be  revised  for  FY  1999  to  recover 
approximately  100  percent  of  the  FY 
1999  budget  authority,  less  fees 
collected  under  10  CFR  part  170  and 
funds  appropriated  from  the  NWF  and 
the  General  Fund.  The  total  amount  to 
be  recovered  through  annual  fees  for  FY 
1999  is  $339.8  million,  compared  to 
$360.2  million  for  FY  1998. 

hi  the  FY  1995  final  fee  rule  (June  20, 
1995;  60  FR  32218),  the  NRC  stated  that 
it  would  stabilize  annual  fees  as  follows: 

For  FY  1996  through  FY  1999,  the 
NRC  would  adjust  the  annual  fees  only 
by  the  percentage  change  (plus  or 
minus)  in  NRC's  total  budget  authority 
unless  there  was  a  substantial  change  in 
the  total  NRC  budget  authority  or  the 


magnitude  of  the  budget  allocated  to  a 
specific  class  of  licensees.  If  either 
condition  occurred,  the  annual  fee  base 
would  be  recalculated.  The  percentage 
change  would  be  adjusted  based  on 
changes  in  10  CFR  Part  170  fees  and 
other  adjustments  as  well  as  on  the 
niunber  of  licensees  paying  the  fees. 
This  method  of  determining  annual  fees 
is  the  "percent  change"  method.  The  FY 
1996,  FY  1997,  and  FY  1998  annual  fees 
were  based  on  the  percent  change 
method. 

Rebaselining 

The  NRC  believes  that  it  is 
appropriate  to  establish'new  baseline 
fees  for  FY  1999  based  on  the  program 
changes  that  have  taken  place  since  the 
baseline  fees  were  established  in  FY 
1995,  including  those  resulting  from  the 
agency's  strategic  planning  efforts, 
downsizing,  reorganization  of  agency 
resources,  and  the  proposed  addition  of 
a  new  annual  fee  class  (spent  fuel 
storage/reactor  decommissioning)  as 
previously  described.  In  addition,  there 
have  been  several  fee  policy  changes 
since  FY  1995.  Fee  policy  changes 
include  the  elimination  of  renewal  fees 
in  FY  1996  for  most  materials  licensees, 
the  proposed  elimination  of  amendment 
fees  for  these  licensees  in  FY  1999,  and 
the  inclusion  of  these  costs  in  the 
materials  licensees'  annual  fees. 

Rebaselining  Options 

The  NRC  is  specifically  seeking 
public  comment  on  two  optional 
rebaselining  methods  for  establishing 
the  FY  1999  annual  fees: 

Option  A,  rebaselining  without  a  cap; 
and 

Option  B,  rebaselining  vtrith  a  cap  so 
that  no  licensee's  annual  fee  increases 
more  than  50  percent  from  FY  1998. 

Option  A  would  result  in  a  reduction 
in  annual  fees  from  FY  1998  of 
approximately  6.8  percent  for  each 
operating  power  reactor,  which  includes 
the  proposed  spent  fuel  storage/ 
decommissioning  annual  fee  to  be 
assessed  to  these  licensees,  and 
reductions  of  approximately  7  to  49 
percent  for  certain  materials  licensees. 
However,  annual  fees  would  increase 
dramatically  for  certain  other  licensees. 
For  example,  rebaselining  without  a  cap 
would  result  in  an  increase  of 
approximately  112  percent  for 
conventional  mills  for  extraction  of 
uranium  from  uranium  ores,  212 
percent  for  solution  mining  licensees, 
120  percent  for  transportation  cask 
users,  and  up  to  approximately  57 
percent  for  certain  other  materials 
licensees.  Factors  contributing  to  the 
annual  fees  increases  are  changes  in 
budgeted  costs  for  those  classes  of 
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licensees,  the  increased  hourly  rates, 
decreases  in  the  numbers  of  licensees 
and,  for  the  smaller  materials  licenses, 
the  results  of  the  biennial  review  of  Part 
170  fees  required  by  the  CFO  Act.  The 
biennial  review  shows  that  the  average 
niunber  of  professional  hoiu^  to  conduct 
inspections  and  to  review  new  Ucense 
applications  for  materials  licenses 
increased  for  some  fee  categories  and 
decreased  for  other  fee  categories.  The 
average  time  to  conduct  inspections  and 
the  average  time  to  review  new  license 
applications  for  the  smaller  materials 
license  fee  categories  are  used  to 
allocate  the  materials  budget  for 
rebaselining  the  annual  fees  because 
they  reflect  the  complexity  of  the 
license.  Increases  in  the  average 
professional  time  for  inspections  and 
reviews  of  new  license  applications 
result  in  increased  annual  fees  for  the 


affected  fee  categories  if  all  else  remains 
the  same.  In  addition,  rebaselining 
reflects  the  renewal  and  amendment 
costs  that  would  be  included  in  the 
annual  fee  for  these  materials  licensees, 
which  were  not  included  in  FY  1995. 

Option  B  would  also  result  in  annual 
fee  decreases  for  FY  1999  for  operating 
power  reactor  licensees  and  certain 
materials  licensees  and  increases  for 
other  licensees.  However,  the  increases 
would  be  no  more  than  50  percent  of  the 
FY  1998  annual  fee.  The  decreases  for 
certain  Ucensees  under  Option  B  would 
be  slightly  less  than  under  Option  A 
because  the  50  percent  cap  on  annual 
fee  increases  would  result  in 
approximately  $700,000  being  added  to 
the  annual  fee  assessed  to  other 
licensees  who  pay  annual  fees.  Because 
approximately  80  percent  of  the  FY 
1999  svircharge  would  be  assessed  to 

Table  III 


operating  power  reactors,  the  net  result 
of  Option  B  would  be  a  reduction  of 
approximately  6.75  percent  in  aimual 
fees  for  FY  1999  for  operating  power 
reactors  compared  to  a  reduction  of 
approximately  6.95  percent  under 
Option  A,  a  difference  of  approximately 
$6,000  for  each  power  reactor.  The 
decreases  under  both  options  include 
the  new  spent  fuel  storage  and  reactor 
decommissioning  annual  fee  to  be 
assessed  to  operating  power  reactor 
licensees.  Other  licensees  whose 
rebaselined  annual  fees  do  not  increase 
by  50  percent  or  more  would  also  pay 
slightly  more  under  Option  B  than  they 
would  imder  Option  A. 

Table  III  below  shows  the  FY  1999 
proposed  annual  fees  under  both 
rebaselining  options  for  representative 
categories  of  licensees. 


Class  of  licensees 


Power  Reactors  (including  spent  fuel  storage/reactor  decommissioning  annual  fee) 

Spent  fuel  storage/reactor  decommissioning 

Nonpower  Reactors 

High  Enriched  Uranium  Fuel  Facility , 

Low  Enriched  Uranium  Fuel  Facility — 

UF6  Conversion  Facility 

Uranium  Mills  

Solution  Mining  

Transportation: 

Users  and  Fabricators - ~ 

Users  only - 

Typical  Materials  Licenses: 

Radiographers  , 

Well  loggers • 

Gauge  users 

Broad  scope  medical ; 

Broad  scope  manufacturers 


Proposed  FY  1999  annual  fee 


Option  A 
(without  a  cap) 


$2, 


769,000 
199.000 
85,900 
281,000 
100,000 
472,000 
131,000 
109,000 

66,700 
2,200 

14,700 

9,900 

2,600 

27,800 

26.000 


Option  B 
(with  a  cap) 


$2,775,000 

199,000 

85,600 

3.288.000 

1,103.000 

473.000 

92,100 

52,100 

66,800 
1,500 

14,700 
10,000 
2,500 
27,800 
24,800 


The  annual  fees  assessed  to  each  class  of  licensees  includes  a  sim:harge  to  recover  those  NRC  budgeted  costs 
that  are  not  directly  or  solely  attributable  to  the  classes  of  licensees  but  must  be  recovered  from  the  licensees  to 
comply  with  the  requirements  of  OBRA-90.  The  FY  1999  budgeted  costs  that  would  be  recovered  in  the  surcharge 
bora  all  licensees  are  shown  in  Table  IV. 

Table  IV— Surcharge 


Category  of  costs 


1.  Activities  not  attributable  to  an  existing  NRC  licensee  or  dass  of  licensee: 

a.  Intemational  activities 

b.  Agreement  State  oversight — • 

c.  Low-level  waste  disposal  generic  activities,  and  - 

d.  Site  decommissioning  management  plan  activities  not  recovered  under  Part  170  

2.  Activities  not  assessed  Part  170  licensing  and  inspection  fees  or  Part  171  annual  fees  based  on  existing  law  or  Commission 
policy: 

a.  Fee  exemption  for  nonprofit  education  institutions 

b.  Licensing  and  inspection  activities  associated  with  other  Federal  agencies 

c.  Costs  not  recovered  from  small  entitles  under  10  CFR  171.16(c)  

3.  Activities  supporting  NRC  operating  licensees  and  others: 

a.  Regulatory  support  to  Agreement  States 

b.  Decommissioning/reclamation,  except  those  related  to  power  reactors  


FY  1999  budg- 
eted costs 
($,  M) 


6.3 
6.4 
4.1 
4.6 


6.9 
2.8 
5.3 

14.6 
4.2 
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Table  IV— Surcharge— Continued 

Category  of  costs 

FY  1999  budg- 
eted costs 
($.M) 

Total  Budaeted  Costs , 

55.2 

The  NRC  would  continue  to  allocate  the  surcharge  costs,  except  LLW  surcharge  costs,  to  each  class  of  licensees 
based  on  the  percent  of  budget  for  that  class.  The  NRC  woidd  continue  to  allocate  the  LLW  surcharge  costs  based 
on  the  volume  disposed  by  ti^e  certain  classes  of  licensees.  The  proposed  surcharge  costs  allocated  to  each  class  are 
included  in  the  annual  fee  that  would  be  assessed  to  each  licensee.  The  FY  1999  siucharge  costs  that  would  be 
allocated  to  each  class  of  licensee  are  shown  in  Table  V. 


Table  V. 

— Allcxjation  of  Surcharge 

LLW  surcharge 

Non-LLW  surcharge 

Total  sur- 
charge 
$.M 

Percent 

$,M 

Percent 

$,M 

Operating  power  reactors  

74 

8 
18 

3.0 

0.4 
0.7 

80.3 
6.3 
0.1 
5.0 
5.9 
1.0 
0.1 
1.3 

41.0 
3.2 
0.0 
2.6 
3.1 
0.5 
0.0 
0.7 

44.0 

Spent  fuel  storage/reactor  decommissioning  „ 

Nonpower  reactors 

3.2 
0.0 

Fuel  facilities 

29 

Materials  users 

Transportation  

Rare  earth  facilities 

3.8 
0.5 
0.0 

Uranium  recovery 

0.7 

Total  Surcharge 

4.1 

51.1 

55.2 

The  budgeted  costs  allocated  to  each 
class  of  licensees  and  the  calculation  of 
the  rebaselined  fees  are  described  in  3. 
and  4.  below.  The  workpapers  which 
support  this  proposed  rule  show  in 
detail  the  allocadon  of  NRC  budgeted 
resources  for  each  class  of  licensee  and 
how  the  fees  are  calculated.  The 
workpapers  may  be  examined  at  the 
NRC  Public  Document  Room.  2120  L 
Street  NW  (Lower  Level),  Washington, 
DC  20555-0001. 

Because  the  final  FY  1999  fee  rule 
will  be  a  "major"  final  action  as  defined 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
NRC's  fees  for  FY  1999  would  become 
effective  60  days  after  publication  of  the 
final  rule  in  the  Federal  Register.  The 
NRC  will  send  an  invoice  for  the 
amount  of  the  aimual  fee  upon 
publication  of  the  FY  1999  final  rule  to 
reactors  and  major  fuel  cycle  facilities. 
For  these  licensees,  payment  would  be 
due  on  the  effective  date  of  the  FY  1999 
rule.  Those  materials  licensees  whose 
license  anniversary  date  during  FY  1999 
falls  before  the  effective  date  of  the  final 
FY  1999  final  rule  would  be  billed 
diuing  the  anniversary  month  of  the 
license  and  continue  to  pay  annual  fees 
at  the  FY  1998  rate  in  FY  1999.  Those 
materials  licensees  whose  license 
anniversary  date  falls  on  or  after  the 
effective  date  of  the  final  FY  1999  final 
rule  would  be  billed  at  the  FY  1999 
revised  rates  during  the  anniversary 


month  of  the  license  and  pajmient 
would  be  due  on  the  date  of  the  invoice. 

In  addition  to  comments  on  the 
rebaselining  method  for  determining  FY 
1999  annual  fees,  public  comments  are 
also  being  sought  on  whether  the  NRC 
should,  in  future  years,  continue  to  use 
the  percent  change  method  and 
rebaseline  fees  every  several  years  as 
established  in  the  FY  1995  fee  rule 
statement  of  considerations,  or  return  to 
a  policy  of  rebaselining  annual  fees 
every  year. 

3.  Revised  Fuel  Cycle  and  Uranium 
Recovery  Matrixes 

The  NRC  is  proposing  to  use  revised 
matrixes  in  the  determination  of  annual 
fees  for  fuel  facility  and  uranium 
recovery  licensees.  As  part  of  the 
rebaselining  efforts,  the  NRC  is 
proposing  to  use  a  revised  matrix 
depicting  the  categorization  of  fuel 
facility  and  uranium  recovery  licenses 
by  authorized  material  and  use/activity 
and  fhe  relative  programmatic  effort 
associated  with  each  category. 

a.  Fuel  Facility  Matrix 

The  NRC  is  proposing  to  use  a  revised 
fuel  facility  matrix  based  on  the 
commensurate  level  of  regulatory  effort 
related  to  the  various  fuel  facility 
categories  from  both  safety  and 
safeguards  perspectives.  The  revised 
matrix  results  in  the  annual  fees  more 
accurately  reflecting  our  current  costs  of 
providing  generic  and  other  regulatory 
services  to  each  fuel  facility  type. 


The  FY  1999  budgeted  costs  of 
approximately  $16.3  million  to  be 
recovered  in  annual  fees  assessed  to  the 
fuel  facility  class  is  allocated  to  the 
individual  fuel  facility  licensees  based 
on  the  revised  matrix.  The  revisions  to 
the  matrix  take  into  accoimt  changes  in 
process  operations  at  certain  fuel 
facilities.  The  revised  matrix  also 
explicitly  recognizes  the  addition  of  the 
uranium  enrichment  plants  to  the  fee 
base  and  a  reduction  of  three  licensees 
(  B&W  Parks  Township,  B&W  Research 
and  General  Atomic)  as  the  resiilt  of  the 
termination  of  licensed  activities.  In  the 
revised  matrix  (which  is  included  in  our 
workpapers  that  we  are  making  public), 
licensees  are  grouped  into  five 
categories  according  to  their  licensed 
activities  (i.e.,  nuclear  material 
enrichment,  processing  operations  and 
material  form)  and  according  to  the 
level,  scope,  depth  of  coverage  and  rigor 
of  generic  regulatory  programmatic 
effort  applicable  to  each  category  from 
safety  and  safeguards  perspectives.  This 
methodology  can  be  applied  to 
determine  fees  for  new  licensees, 
ciurent  licensees,  licensees  in  imique 
license  situations,  and  certificate 
holders. 

The  methodology  is  amenable  to 
changes  in  the  niunber  of  licensees  or 
certificate  holders,  licensed-certified 
material/activities,  and  total 
programmatic  resources  to  be  recovered 
through  annual  fees.  When  a  license  or 
certificate  is  modified,  given  that  NRC 
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recovers  approximately  100  percent  of 
its  generic  regulatory  program  costs 
through  fee  recovery,  this  fuel  facility 
fee  methodology  may  result  in  a  change 
in  fee  category  and  may  have  an  effect 
on  the  fees  assessed  to  other  licensees 
and  certificate  holders.  For  example,  if 
a  fuel  facility  licensee  amended  its 
license/certificate  in  such  a  way  that  it 
resulted  in  them  not  being  subject  to 
Part  171  fees  applicable  to  fuel  facilities, 
the  budget  for  the  safety  and/or 
safeguards  component  would  be  spread 
among  those  remaining  licensees/ 
certificate  holders,  resulting  in  a  higher 


fee  for  those  remaining  in  the  fee 
category. 

The  methodology  is  applied  as 
follows.  First,  a  fee  category  is  assigned 
based  on  the  nuclear  material  and 
activity  authorized  by  Ucense  or 
certificate.  Although  a  licensee/ 
certificate  holder  may  elect  not  to  fully 
utilize  a  license/certificate,  the  license/ 
certificate  is  still  used  as  the  source  for 
determining  authorized  nuclear  material 
possession  and  use/activity.  Next,  the 
category  and  license/certificate 
information  are  used  to  determine 
where  the  Ucensee/certificate  holder  fits 


into  the  matrix.  The  matrix  depicts  the 
categorization  of  licensees/certificate 
holders  by  authorized  material  types 
and  use/activities  and  the  relative 
programmatic  effort  associated  with 
each  category.  The  programmatic  effort 
(expressed  as  a  value  in  the  matrix) 
reflects  the  safety  and  safeguards  risk 
significance  associated  with  the  nuclear 
material  and  use/activity,  and  the 
commensiuate  generic  regulatory 
program  (i.e.,  scope,  depth  and  rigor). 

The  effort  factors  for  the  various 
subclasses  of  fuel  feciUty  licensees  are 
as  follows: 


High  Enriched  Uranium  Fuel 

Enrichment  

Low  Enriched  Uranium  Fuel 

UF6  Conversion  

Limited  Operations  Facility  .. 
Others 


No.  of  facilities 


Effort  factors 
Safety 

91  (33.1%) 

70  (25.5%) 

88  (32.0%) — 

8  (2.9%) 

12  (4.4%) 

6  (2.2%) 


Safeguards 


76  (54.7%) 
34  (24.5%) 
24(17.3%) 
3  (2.2%) 
0(0%) 
2(1.4%) 


These  effort  factors  are  applied  to  the 
$16.3  million  total  annual  fee  amount. 
This  amoimt  includes  the  low  level 
waste  (LLW)  surcharge  and  other 
surcharges  allocated  to  the  fuel  facility 
class. 

b.  Uranium  Recovery  Matrix 

Of  the  $2.1  miUion  total  budgeted 
costs  allocated  to  the  luanium  recovery 
class  to  be  recovered  through  annual 
fees,  approximately  $870,000  would  be 
assessed  to  the  DOE  to  recover  the  costs 
associated  with  DOE  faciUties  imder  the 
Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978  (UMTRCA).  The 
remaining  $1.3  million  would  be 
recovered  through  annual  fees  assessed 
to  conventional  mills,  solution  mining 
uranium  mills,  and  mill  tailings 
disposal  facilities.  Because  the  proposed 
FY  1999  annual  fees  would  result  in 
certain  uranium  recovery  licensees 
going  from  an  annual  billing  process 
based  on  the  anniversary  date  of  their 
license  to  quarterly  bilUng,  those 
licensees  would  be  billed  upon 
publication  of  the  final  FY  1999  rule  for 
the  balance  of  the  full  FY  1999  annual 
fee.  Payment  of  the  balance  of  the  FY 
1999  annual  fee  would  be  due  on  the 
effective  date  of  the  FY  1999  rule. 

The  NRC  is  proposing  to  revise  the 
matrix  established  in  FY  1995  for 


establishing  the  annual  fees  for  the 
conventional  mills,  solution  mining 
uranium  mills,  and  mill  tailings 
disposal  facilities.  The  revised  matrix 
reflects  NRC's  significantly  increased 
efforts  related  to  groundwater  concerns 
for  in-situ  licenses  and  its  somewhat 
increased  efforts  related  to  groundwater 
concerns  for  conventional  mills.  The 
revised  matrix  also  reflects  an  increase 
in  regulatory  efforts  related  to  waste 
operations  for  in-situ  licenses.  The 
matrix  has  also  been  updated  to  reflect 
the  changes  in  the  number  of  licensees 
within  each  fee  category.  The  number  of 
conventional  mills  has  decreased  from  4 
in  FY  1995  to  3  in  FY  1999  and  the 
number  of  licensees  in  the  solution 
mining  fee  category  has  increased  by  1. 

The  methodology  for  establishing  Part 
1 71  annual  fees  for  uraniiun  recovery 
licensees  has  not  changed: 

(1)  The  methodology  identifies  three 
categories  of  licenses:  conventional 
uranium  mills,  solution  mining  uranium 
mills,  and  mill  tailings  disposal 
facilities.  Each  of  these  categories 
benefits  fi-om  the  generic  uraniimi 
recovery  program; 

(2)  The  matrix  relates  the  category  and 
the  level  of  benefit,  by  program  element 
and  subelement; 

(3)  The  two  major  program  elements 
of  the  generic  xuanium  recovery 


program  are  activities  related  to  facility 
operations  and  those  related  to  facility 
closure; 

(4)  Each  of  the  major  program 
elements  was  further  divided  into  three 
subelements; 

(5)  The  three  major  subelements  of 
generic  activities  related  to  lU'anium 
faciUty.  operations  are  activities  related 
to  the  operation  of  the  mill,  activities 
related  to  the  handling  and  disposal  of 
waste,  and  activities  related  to 
prevention  of  groundwater 
contamination.  The  three  major 
subelements  of  generic  activities  related 
to  luranium  facility  closure  are  activities 
related  to  decommissioning  of  facilities 
and  cleanup  of  land,  reclamation  and 
closure  of  the  tailings  impoundment, 
and  cleanup  of  contaminated 
groimdwater.  Weighted  factors  were 
assigned  to  each  program  element  and 
subelement. 

The  applicability  of  the  generic 
program  in  each  subelement  to  each     • 
luanium  recovery  category  was 
qualitatively  estimated  as  either 
significant,  some,  minor,  or  none. 

The  resulting  relative  weighted  factor 
per  facility  for  the  various  subclasses 
and  the  proposed  FY  1999  annual  fee 
for  each  are  as  follows: 


Glass  I  facilities 
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Number  of  fa- 
cilities 

Level  of  benefit 

Category 
weight 

Total  weight 

Value 

Percent 

Class  II  facilities 

7 
1 
2 

645 

475 

75 

4515 
475 

tso 

61 

11e(2)  disDosal                      

6 

11e(2)  disposal  incidental  to  existing  tailings  sites  

2 

4.  Annual  Fee  Detennination  for  Other 
Classes 

a.  Power  Reactor  Licensees 

The  approximately  $267.3  million  in 
budgeted  costs  to  be  recovered  through 
annual  fees  assessed  to  operating  power 
reactors  would  be  divided  equally 
among  the  104  operating  reactors.  This 
results  in  a  proposed  FY  1999  annual 
fee  of  $2,570,000  per  reactor  imder 
Option  A,  or  $2,576,000  imder  Option 
B.  In  addition,  each  operating  reactor 
would  be  assessed  the  proposed  spent 
fuel  storage/reactor  decommissioning 
annual  fee,  which  for  FY  1999  is 
$199,000  for  each  power  reactor.  This 
would  result  in  a  total  FY  1999  annual 
fee  of  $2,769,000  under  Option  A,  or 
$2,775,000  under  Option  B,  for  each 
operating  povrar  reactor. 

b.  Spent  Fuel  Storage/Reactor 
Decommissioning 

For  FY  1999,  budgeted  costs  of 
approximately  $24.8  million  are  to  be 
recovered  through  annual  fees  assessed 
to  Part  50  power  reactors  and  to  Part  72 
licensees  who  do  not  hold  a  Part  50 
license.  The  costs  would  be  divided 
equally  among  the  125  licensees, 
resulting  in  a  proposed  FY  1999  annual 
fee  of  $199,000  for  each  licensee  under 
both  Option  A  and  Option  B. 

c.  Nonpower  Reactors 

Budgeted  costs  for  FY  1999  of 
approximately  $343,400  are  to  be 
recovered  from  four  nonpower  reactors 
subject  to  annual  fees.  This  results  in  a 
proposed  FY  1999  annual  fee  of  $85,900 
under  Option  A,  or  $85,600  under 
Option  B. 

d.  Rare  Earth  Facilities 

The  FY  1999  budgeted  costs  of 
approximately  $91,200  for  rare  earth 
facilities  to  be  recovered  through  annued 
fees  would  be  spread  uniformly  among 
the  three  licensees  who  have  a  specific 
license  for  receipt  and  processing  of 
source  material.  This  results  in  a 
proposed  annual  fee  of  $30,400  under 
Option  A,  or  $30,500  under  Option  B  for 
each  rare  earth  facility. 

e.  Materials  Users 

To  equitably  and  fairly  allocate  the 
$30.5  miUion  in  FY  1999  budgeted  costs 


to  be  recovered  in  annual  fees  assessed 
to  the  approximately  5700  diverse 
material  users  and  registrants,  the  NRC 
has  continued  the  methodology  used  in 
FY  1995  to  establish  baseline  annual 
fees  for  this  class.  The  annual  fee  is 
based  on  the  Part  170  application  fees 
and  an  estimated  cost  for  inspections. 
Because  the  application  fees  and 
inspection  costs  are  indicative  of  the 
complexity  of  the  license,  this  approach 
continues  to  provide  a  proxy  for 
allocating  the  generic  and  other 
regulatory  costs  to  the  diverse  categories 
of  licensees  based  on  how  much  it  costs 
NRC  to  regulate  each  category.  The  fee 
calculation  also  continues  to  consider 
the  inspection  frequency  (priority), 
which  is  indicative  of  the  safety  risk  and 
resulting  regulatory  costs  associated 
with  the  categories  of  licensees.  The 
annual  fee  for  these  categories  of 
licensees  is  developed  as  follows: 

Annual  fee  =  (Application 
Fee  +  (Average  Inspection  Cost  divided 
by  Inspection  Priority))  multiplied  by 
the  constant  +  (Unique  Category  Costs). 

The  constant  is  the  multiple  necessary 
to  recovery  $30.5  million  and  is  1.3  for 
FY  1999.  The  unique  category  costs  are 
any  special  costs  that  the  NRC  has 
budgeted  for  a  specific  category  of 
licensees.  For  FY  1999,  unique  cost  of 
approximately  $955,400  were  identified 
for  the  medical  development  program 
which  is  attributable  to  medical 
licensees.  The  proposed  annual  fees  for 
each  fee  category  under  Option  A  and 
Option  B  are  shown  in  §  171.16(d), 

f.  Transportation 

Of  the  approximately  $3.6  milUon  in 
FY  1999  budgeted  costs  to  be  recovered 
through  annual  fees  assessed  to  the 
transportation  class  of  licensees, 
approximately  $870,000  would  be 
recovered  from  annual  fees  assessed  to 
DOE  based  on  the  number  of  Part  71 
Certificates  of  Compliance  DOE  holds. 
Of  the  remaining  $2.7  million, 
approximately  10  percent  would  be 
allocated  to  holders  of  approved  quality 
assurance  plans  authorizing  use,  and 
approximately  90  percent  would  be 
allocated  to  holders  of  approved  quality 
assurance  plans  authorizing  design, 
fabrication,  and  use.  This  results  in 
proposed  FY  1999  annual  fees  of  $2,200 


imder  Option  A  or  $1 ,500  under  Option 
B  for  holders  of  approved  quality 
assurance  plans  for  use  only.  The 
proposed  FY  1999  annual  fees  for 
holders  of  approved  quality  assiu'ance 
plans  for  design,  fabrication,  and  use 
would  be  $66,700  under  Option  A,  or 
$66,800  under  Option  B. 

5.  Administrative  Amendments 

a.  Section  171.13  would  be  amended 
to  estabhsh  an  annual  fee  for  power 
reactors  in  a  decommissioning  or 
possession  only  status. 

b.  Section  171.15  would  be  revised  to 
as  follows: 

(1)  The  heading  for  §  171.15  would  be 
revised  to  read:  Section  171.15  Annual 
Fees:  Reactor  licenses  and  independent 
spent  fuel  storage  licenses 

(2)  Paragraph  (b)  of  §  1 71 . 1 5  would  be 
revised  in  its  entirety  to  establish  the  FY 
1999  annual  fees  for  operating  power 
reactors,  power  reactors  in 
decommissioning  or  possession  only 
status,  and  Part  72  Ucensees  who  do  not 
hold  Part  50  licenses.  Fiscal  year 
references  would  be  changed  from  FY 

1998  to  FY  1999.  The  activities 
comprising  the  base  aimual  fees  and  the 
additional  charge  (surcharge)  are  listed 
in  §  171.15(b)  and  (c)  for  convenience 
piuposes. 

Each  operating  power  reactor  would 
pay  an  FY  1999  annual  fee  of  $2,769,000 
under  Option  A  or  $2,775,000  imder 
Option  B,  which  includes  the  proposed 
aimual  fee  of  $199,000  for  spent  fuel 
storage/reactor  decommissioning.  Each 
power  reactor  in  decommissioning  or 
possession  only  status  and  each  Part  72 
Ucensee  who  does  not  hold  a  Part  50 
hcense  would  pay  the  spent  fuel 
storage/reactor  decommissioning  aimual 
fee  of  $199,000  under  Option  A  or 
Opti'on  B  in  FY  1999. 

(3)  Paragraph  (e)  of  §  171.15  would  be 
revised  to  show  the  amount  of  the  FY 

1999  aimual  fee  for  nonpower  (test  and 
research)  reactors.  The  NRC  would 
continue  to  grant  exemptions  from  the 
annual  fee  to  Federally-ovmed  and 
State-owned  research  and  test  reactors 
that  meet  the  exemption  criteria 
specified  in  §  171.11(a)(2). 

(4)  Paragraph  (f)  of  §  171.15  would  be 
revised  to  change  fiscal  year  date 
references. 
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c.  Section  171.16  would  be  amended 
as  follows: 

(1)  Section  171.16(c)  covers  the  fees 
assessed  for  those  licensees  that  can 
qualify  as  small  entities  imder  NRC  size 
standards.  A  materials  licensee  may  pay 
a  reduced  annual  fee  if  the  licensee 
qualifies  as  a  small  entity  under  the 
NRC's  size  standards  and  certifies  that 
it  is  a  small  entity  using  NRC  Form  526. 
This  section  would  be  revised  to  clarify 
that  failure  to  file  a  small  entity 
certification  in  a  timely  manner  could 
form  the  basis  for  the  denial  of  any 
refund  that  would  otherwise  be  due. 
The  NRC  would  continue  to  assess  two 
fees  for  licensees  that  qualify  as  small 
entities  imder  the  NRC's  size  standards. 
In  general,  licensees  with  gross  annual 
receipts  of  $350,000  to  $5  million  would 
pay  a  maximum  annual  fee  of  $1,800.  A 
second  or  lower-tier  small  entity  fee  of 
$400  is  in  place  for  small  entities  with 
gross  annual  receipts  of  less  than 
$350,000  and  small  governmental 
jurisdictions  with  a  population  of  less 
than  20,000.  No  change  in  the  amoimt 
of  the  small  entity  fees  is  being 
proposed  because  the  small  entity  fees 
are  not  based  on  budgeted  costs  but  are 
established  at  a  level  to  reduce  the 
impact  of  fees  on  small  entities.  The 
small  entity  fees  are  shown  in  the 
proposed  rule  for  convenience. 

(2)  Section  171.16(d)  would  be 
revised  to  establish  the  FY  1999  annual 
fees  for  materials  licensees,  including 
Government  agencies,  licensed  by  the 
NRC.  The  amount  or  range  of  the 
proposed  FY  1999  annual  fees  for 
materials  licenses  range  from  $600  for  a 
license  authorizing  the  use  of  source 
material  for  shielding,  to  $27,800  for  a 
license  of  broad  scope  for  human  use  of 
byproduct,  soiuce,  or  special  nuclear 
material.  Because  of  rounding,  the  fees 
for  most  materials  licensees  would  be 
the  same  imder  Option  A  and  Option  B. 
The  proposed  annual  fee  for  the 
"master"  materials  licenses  of  broad 
scope  issued  to  Government  agencies 
$351,000  imder  Option  A  or  Option  B. 

(3)  Footnote  1  o!  §  171.16(d)  would  be 
amended  to  provide  a  waiver  of  the 
annual  fees  for  materials  licensees,  and 
holders  of  certificates,  registrations,  and 
approvals,  who  either  filed  for 
termination  of  their  licenses  or 
approvals  or  filed  for  possession  only/ 
storage  only  Ucenses  before  October  1, 
1998,  and  permanently  ceased  licensed 
activities  entirely  by  September  30, 
1998.  All  other  licensees  and  approval 
holders  who  held  a  license  or  approval 
on  October  1, 1998,  would  be  subject  to 
the  FY  1999  annual  fees. 

Holders  of  new  licenses  issued  during 
FY  1999  would  be  subject  to  a  prorated 
annual  fee  in  accordance  with  the 


current  proration  provision  of  §  171.17. 
For  example,  those  new  materials 
licenses  issued  during  the  period 
October  1  through  March  31  of  the  FY 
would  be  assessed  one-half  the  annual 
fee  in  effect  on  the  anniversary  date  of 
the  license.  New  materials  licenses 
issued  on  or  after  April  1, 1999,  would 
not  be  assessed  an  aimual  fee  for  FY 
1999.  Thereafter,  the  full  annual  fee 
would  be  due  and  payable  each 
subsequent  fiscal  year  on  the 
anniversary  date  of  the  license. 
Beginning  June  11. 1996  (the  effective 
date  of  the  FY  1996  final  rule),  affected 
materi^s  licensees  are  subject  to  the 
annual  fee  in  effect  on  the  anniversary 
date  of  the  license.  The  anniversary  date 
of  the  materials  license  for  annual  fee 
purposes  is  the  first  day  of  the  month  in 
which  the  original  license  was  issued. 

d.  Section  171.19  Payment,  would  be 
amended  as  follows: 

(1)  Section  171.19(b)  would  be  revised 
to  update  the  fiscal  year  references,  to 
include  a  billing  process  for  those 
licensees  whose  annual  fee  for  the 
previous  fiscal  year  was  based  on  the 
anniversary  date  of  the  license  and 
whose  revised  annual  fee  for  the  current 
fiscal  year  would  be  based  on  quarterly 
billing,  and  to  give  credit  for  partial 
payments  made  by  certain  licensees  in 
FY  1999  toward  their  FY  1999  annual 
fees.  The  NRC  anticipates  that  the  first, 
second,  and  third  quarterly  payments 
for  FY  1999  will  have  been  made  by 
operating  power  reactor  licensees  and 
some  large  materials  licensees  before  the 
final  rule  becomes  effective.  Therefore, 
the  NRC  would  credit  payments 
received  for  those  quarterly  annual  fee 
assessments  toward  the  total  annual  fee 
to  be  assessed.  The  NRC  would  adjust 
the  fourth  quarterly  invoice  to  recover 
the  full  amoimt  of  the  revised  annual  fee 
or  to  make  refunds,  as  necessary. 
Payment  of  the  annual  fee  is  due  on  the 
date  of  the  invoice  and  interest  accrues 
from  the  invoice  date.  However,  interest 
would  be  waived  if  payment  is  received 
within  30  days  from  the  invoice  date. 

(2)  Section  171.19(c)  would  be  revised 
to  update  fiscal  year  references. 

As  in  FY  1998,  the  NRC  would 
continue  to  bill  annual  fees  for  most 
materials  licenses  on  the  anniversary 
date  of  the  license  (licensees  whose 
annual  fees  are  $100,000  or  more  would 
continue  to  be  assessed  quarterly).  The 
annual  fee  assessed  would  be  the  fee  in 
effect  on  the  license  anniversary  date, 
unless  the  annual  fee  for  the  prior  year 
was  less  than  $100,000  and  the  revised 
annual  fee  for  the  current  fiscal  year  is 
$100,000  or  more.  In  this  case,  the 
revised  amount  would  be  billed  to  the 
licensees  upon  publication  of  the  final 
rule  in  the  Federal  Register,  adjusted  for 


any  annual  fee  payments  already  made 
for  that  fiscal  year  based  on  the 
anniversary  month  billing  process.  For 
FY  1999,  the  anniversary  date  billing 
process  applies  to  those  materials 
licenses  in  the  following  fee  categories: 
IC,  ID,  2A(2)  Other,  2A(3),  2A(4),  2B. 
2C,  3A  through  3P,  4A  through  9D,  lOA, 
and  lOB.  For  annual  fee  purposes,  the 
anniversary  date  of  the  materials  license 
is  considered  to  be  the  first  day  of  the 
month  in  which  the  original  materials 
license  was  issued.  For  example,  if  the 
original  materials  license  was  issued  on 
June  17  then,  for  annual  fee  purposes, 
the  anniversary  date  of  the  materials 
license  is  June  1  and  the  licensee  would 
continue  to  be  billed  in  June  of  each 
year  for  the  annual  fee  in  effect  on  June 
1.  Materials  licensees  with  anniversary 
dates  in  FY  1999  before  the  effective 
date  of  the  FY  1999  final  rule  would  be 
billed  during  the  anniversary  month  of 
the  license  and  continue  to  pay  annual 
fees  at  the  FY  1998  rate  in  FY  1999. 
Those  materials  licensees  with  license 
anniversary  dates  falling  on  or  after  the 
effective  date  of  the  FY  1999  final  rule 
would  be  billed  at  the  FY  1999  revised 
rates  during  the  anniversary  month  of 
their  license.  Payment  would  be  due  on 
the  date  of  the  invoice. 

The  NRC  reemphasizes  that  the 
annual  fee  will  be  assessed  based  on 
whether  a  licensee  holds  a  valid  NRC 
license  that  authorizes  possession  and 
use  of  radioactive  material. 

In  summMy ,  the  NRC  is  proposing  to: 

1.  Establish  a  new  spent  fuel  storage/ 
reactor  decommissioning  annual  fee  in 
10  CFR  171.15,  and  eliminate  the 
current  annual  fee  in  10  CFR  1 71.16  tor 
independent  spent  fuel  storage  licenses. 
The  proposed  annual  fee  would  be 
assessed  to  all  Part  50  power  reactor 
licensees,  including  those  in 
decomnussioning  or  possession  only 
status,  and  to  those  Part  72  licensees 
who  do  not  hold  a  Part  50  license; 

2.  Establish  new  baseline  annual  fees 
for  FY  1999.  Because  the  rebaselined 
fees  would  result  in  significant 
increases  for  some  licensees,  the  NRC  is 
seeking  public  comment  on  two 
potential  methods  for  establishing  the 
FY  1999  annual  fees:  (1)  rebaseline  the 
fees  without  a  cap  on  fee  increases,  or 
(2)  rebaseline  the  annual  fees  with  a  cap 
so  that  no  licensees'  annual  fee 
increases  more  than  50  percent  from  FY 
1998;  and 

3.  Use  revised  matrixes  for  allocating 
the  fuel  facility  and  uranium  recovery 
budgeted  costs  to  licensees  in  those  fee 
classes. 

ni.  Plain  Language 

The  Presidential  Memorandum  dated 
June  1, 1998,  entitled,  "Plain  Language 
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in  Government  Writing,"  directed  that 
the  Federal  government's  writing  be  in 
plain  language  (63  FR  31883;  June  10, 
1998).  The  NRC  requests  comments  on 
this  proposed  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  on  the 
language  used  should  be  sent  to  the 
NRC  as  indicated  under  the  ADDRESSES 
heading. 

IV.  EnTironmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  impact  assessment  has 
been  prepared  for  the  proposed 
regulation.  By  its  very  nature,  this 
regulatory  action  does  not  affect  the 
environment,  and  therefore,  no 
environmental  justice  issues  are  raised. 

V.  Paperwork  Reduction  Act  Statement 

This  proposed  rule  contains  no 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

VI.  Regulatory  Analysis 

With  respect  to  10  CFR  part  170,  this 
proposed  rule  was  developed  pursuant 
to  Title  V  of  the  Independent  Offices 
Appropriation  Act  of  1952  (lOAA)  (31 
U.S.C.  9701)  and  the  Commission's  fee 
guidelines.  When  developing  these 
guidelines  the  Commission  took  into 
accoimt  g*iidance  provided  by  the  U.S. 
Supreme  Court  on  March  4, 1974,  in  its 
decision  of  National  Cable  Television 
Association,  Inc.  v.  United  States,  415 
U.S.  36  (1974)  and  Federal  Power 
Commission  v.  New  England  Power 
Company,  415  U.S.  345  (1974).  In  these 
decisions,  the  Court  held  that  the  lOAA 
authorizes  an  agency  to  charge  fees  for 
special  benefits  rendered  to  identifiable 
persons  measured  by  the  "value  to  the 
recipient"  of  the  agency  service.  The 
meaning  of  the  lOAA  was  further 
clarified  on  December  16, 1976,  by  four 
decisions  of  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia:  National 
Cable  Television  Association  v.  Federal 
Communications  Commission,  554  F.2d 
1094  (D.C.  Cir.  1976);  National 
Association  of  Broadcasters  v.  Federal 
Communications  Commission,  554  F.2d 
1118  (D.C.  Cir.  1976);  Electronic 
Industries  Association  v.  Federal 
Conununications  Commission,  554  F.2d 
1109  (D.C.  Cir.  1976)  and  Capital  Cities 
Communication,  Inc.  v.  Federal 
Communications  Commission,  554  F.2d 
1135  (D.C.  Cir.  1976).  These  decisions  of 


the  Courts  enabled  the  Commission  to 
develop  fee  guidelines  that  are  still  used 
for  cost  recovery  and  fee  development 
pxuposes. 

The  Commission's  fee  guidelines  were 
upheld  on  August  24, 1979,  by  the  U.S. 
Coiul  of  Appeals  for  the  Fifth  Circuit  in 
Mississippi  Power  and  Light  Co.  v.  U.S. 
Nuclear  Regulatory  Commission,  601 
F.2d  223  (5th  Cir.  1979),  cert,  denied, 
444  U.S.  1102  (1980).  The  Court  held 
that— 

(1)  The  NRC  had  the  authority  to 
recover  the  full  cost  of  providing 
services  to  identifiable  beneficiaries; 

(2)  The  NRC  could  properly  assess  a 
fee  for  the  costs  of  providing  routine 
inspections  necessary  to  ensvire  a 
licensee's  compliance  with  the  Atomic 
Energy  Act  and  with  applicable 
regvdations; 

(3)  The  NRC  could  charge  for  costs 
incurred  in  conducting  environmental 
reviews  required  by  NEPA; 

(4)  The  NRC  properly  included  the 
costs  of  imcontested  hearings  and  of 
administrative  and  technical  support 
services  in  the  fee  schedule; 

(5)  The  NRC  could  assess  a  fee  for 
renewing  a  license  to  operate  a  low- 
level  radioactive  waste  burial  site;  and 

(6)  The  NRC's  fees  were  not  arbitrary 
or  capricious.  

With  respect  to  10  CFR  part  171,  on 
November  5, 1990,  the  Congress  passed 
Public  Law  101-508,  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA-90)  which  required  that  for  FYs 
1991  through  1995,  approximately  100 
percent  of  the  NRC  budget  authority  be 
recovered  through  the  assessment  of 
fees.  OBRA-90  was  amended  in  1998  to 
extend  the  100  percent  fee  recovery 
requirement  for  NRC  through  FY  1999. 
To  accomplish  this  statutory 
requirement,  the  NRC,  in  accordance 
with  §  171.13,  is  publishing  the 
proposed  amount  of  the  FY  1999  annual 
fees  for  operating  reactor  licensees,  fuel 
cycle  licensees,  materials  licensees,  and 
holders  of  Certificates  of  Compliance, 
registrations  of  sealed  source  and 
devices  and  QA  program  approvals,  and 
Government  agencies.  OBRA-90  and  the 
Conference  Committee  Report 
specifically  state  that — 

(1)  The  annual  fees  be  based  on  the 
Commission's  FY  1999  budget  of  $469.8 
milUon  less  the  amoimts  coUected  from 
Part  170  fees  and  the  funds  directly 
appropriated  from  the  NWF  to  cover  the 
NRC's  high  level  waste  prc^yam; 

(2)  The  annual  fees  shall,  to  the 
maximimi  extent  practicable,  have  a 
reasonable  relationship  to  the  cost  of 
regulatory  services  provided  by  the 
Commission;  and 

(3)  The  annual  iees  be  assessed  to 
those  licensees  the  Commission,  in  its 


discretion,  determines  can  feirly, 
equitably,  and  practicably  contribute  to 
their  payment. 

hi  addition,  the  NRC's  FY  1999 
appropriations  language  provides  that 
$3.2  million  appropriated  bom.  the 
General  Fimd  for  activities  related  to 
regulatory  reviews  and  other  assistance 
provided  to  the  Department  of  Energy 
and  other  Federal  agencies  be  excluded 
from  fee  recovery. 

10  CFR  Part  171,  which  established 
annual  fees  for  operating  power  reactors 
effective  October  20, 1986  (51  FR  33224; 
September  18, 1986),  was  challenged 
and  upheld  in  its  entirety  in  Florida 
Power  and  Light  Company  v.  United 
States,  846  F.2d  765  (D.C.  Ch.  1988), 
cert,  denied,  490  U.S.  1045  (1989). 

The  NRC's  FY  1991  annual  fee  rule 
was  largely  upheld  by  the  D.C.  Circuit 
Court  of  Appeals  in  Allied  Signal  v. 
NRC,  988  F.2d  146  (D.C.  Cir.  1993). 

Vn.  Regulatory  Hexibility  Analysis 

The  NRC  is  required  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990  to 
recover  approximately  100  percent  of  its 
budget  authority  through  the  assessment 
of  user  fees.  OBRA-90  further  requires 
that  the  NRC  establish  a  schedule  of 
charges  that  fairly  and  equitably 
allocates  the  aggregate  amount  of  these 
charges  among  Ucensees. 

This  proposed  rule  establishes  the 
schedules  of  fees  that  are  necessary  to 
implement  the  Congressional  mandate 
for  FY  1999.  The  proposed  rule  would 
resiilt  in  increases  in  the  annual  fees 
charged  to  certain  licensees  and  holders 
of  certificates,  registrations,  and 
approvals,  and  decreases  in  annual  fees 
for  others.  The  Regulatory  Flexibihty 
Analysis,  prepared  in  accordance  with  5 
U.S.C.  604,  is  included  as  Appendix  A 
to  this  proposed  rule.  The  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA)  was 
signed  into  law  on  March  29, 1996.  The 
SBREFA  requires  all  Federal  agencies  to 
prepare  a  written  compliance  guide  for 
each  rule  for  which  the  agency  is 
required  by  5  U.S.C.  604  to  prepare  a 
regulatory  flexibility  analysis. 
Therefore,  in  compliance  with  the  law. 
Attachment  1  to  the  Regulatory  . 
Flexibility  Analysis  is  the  small  entity 
compliance  guide  for  FY  1999. 

Vm.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule  and  that  a 
bacldit  analysis  is  not  required  for  this 
proposed  rule.  The  backfit  analysis  is 
not  reqiiired  because  these  proposed 
amendments  do  not  require  the 
modification  of  or  additions  to  systems, 
structures,  components,  or  the  design  of 
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a  facility  or  the  design  approval  or 
manufacturing  license  for  a  facility  or 
the  procedures  or  organization  required 
to  design,  construct  or  operate  a  facility. 

List  of  Subjects 

10  CFR  Part  170 

Byproduct  material,  Import  and 
export  licenses,  Intergovernmental 
relations,  Non-pa3Tnent  penalties. 
Nuclear  materials,  Nuclear  power  plants 
and  reactors,  Som-ce  material,  Special 
nuclear  material. 

10CFRPartl71 

Annual  charges,  Byproduct  material. 
Holders  of  certificates,  registrations, 
approvals,  Intergovernmental  relations, 
Non-payment  penalties,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors,  Source  material.  Special 
nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  imder  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  5  U.S.C.  553,  the  NRC  is  proposing 
to  adopt  the  following  amendments  to 
10  CFR  parts  170  and  171. 

PART  170— FEES  FOR  FACILITIES, 
MATERIALS,  IMPORT  AND  EXPORT 
UCENSES,  AND  OTHER 
REGULATORY  SERVICES  UNDER  THE 
ATOMIC  ENERGY  ACT  OF  1954,  AS 
AMENDED 

1.  The  authority  citation  for  Part  170 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  9701,  96  Stat.  1051; 
sec.  301,  Pub.  L.  92-314,  86  Stat.  222  (42 
U.S.C.  2201w);  sec.  201,  Pub.  L.  93-4381,  88 
Stat.  1242,  as  amended  (42  U.S.C.  5841);  sec. 
205,  Pub.  L.  101-576, 104  Stat.  2842,  (31 
U.S.C.  901). 

2.  In  §  170.2,  paragraph  (r)  is  added  to 
read  as  follows: 

§170^    Scope. 

***** 

(r)  An  applicant  for  or  a  holder  of  a 
certificate  of  compliance  issued  imder 
10  CFR  Part  76. 

3.  In  §  170.3,  the  definition  of  the 
terms  Inspections,  Materials  license,  and 
Special  projects  are  revised  to  read  as 
follows: 

§170.3    Definitions. 

***** 

Inspection  means: 

(1)  Routine  inspections  designed  to 
evaluate  the  licensee's  activities  within 
the  context  of  the  licensee  having 
primary  responsibility  for  protection  of 
the  public  and  environment; 

(2)  Non-routine  inspections  in 
response  or  reaction  to  an  incident, 
allegation,  foUowup  to  inspection 
deficiencies  or  inspections  to  determine 


implementation  of  safety  issues.  A  non- 
routine  or  reactive  inspection  has  the 
same  purpose  as  the  routine  inspection; 

(3)  Reviews  and  assessments  of 
licensee  performance; 

(4)  Evaluations,  such  as  those 
performed  by  Diagnostic  Evaluation 
Teams;  or 

(5)  Incident  investigations. 
*        *        *        *        * 

Materials  license  means  a  license, 
certificate,  approval,  registration,  or 
other  form  of  permission  issued  by  the 
NRC  under  the  regulations  in  10  CFR 
parts  30,  32  through  36,  39,  40,  61,  70. 
71,  72  and  76. 
***** 

Special  projects  means  those  requests 
submitted  to  the  Commission  for  review 
for  which  fees  are  not  otherwise 
specified  in  this  chapter.  Examples  of 
special  projects  include,  but  are  not 
hmited  to,  topical  reports  reviews,  early 
site  reviews,  waste  solidification 
fecilities,  route  approvals  for  shipment 
of  radioactive  materials,  services 
provided  to  certify  licensee,  vendor,  or 
other  private  industry  personnel  as 
instructors  for  Part  55  reactor  operators, 
reviews  of  financial  assurance 
submittals  that  do  not  require  a  license 
amendment,  reviews  of  responses  to 
Confirmatory  Action  Letters,  reviews  of 
uranimn  recovery  licensees'  land-use 
survey  reports,  and  reviews  of  10  CFR 
50.71  final  safety  analysis  reports.  As 
used  in  this  part,  special  projects  does 
not  include  requests/reports  submitted 
to  the  NRC: 

(1)  In  response  to  a  Generic  Letter  or 
NRC  Bulletin  which  does  not  result  in 
an  amendment  to  the  license,  does  not 
result  in  the  review  of  an  alternate 
method  or  reanalysis  to  meet  the 
requirements  of  the  Generic  Letter,  or 
does  not  involve  an  unreviewed  safety 
issue; 

(2)  In  response  to  an  NRC  request  (at 
the  Associate  Office  Director  level  or 
above)  to  resolve  an  identified  safety, 
safeguards  or  environmental  issue,  or  to 
assist  the  NRC  in  developing  a  rule, 
regulatory  guide,  policy  statement, 
generic  letter,  or  bulletin;  or 

(3)  As  a  means  of  exchanging 
information  between  industry 
organizations  and  the  NRC  for  the 
purpose  of  supporting  generic 
regulatory  improvements  or  efforts. 
***** 

4.  Section  170.5  is  revised  to  read  as 
follows: 

§170.5    Communications. 

All  commimications  concerning  the 
regulations  in  this  part  should  be 
addressed  to  the  Chief  Financial  Officer, 
U.S.  Nuclear  Regulatory  Commission, 


Washington,  DC  20555-0001. 
Communications  may  be  delivered  in 
person  at  the  Commission's  offices  at 
11555  Rockville  Pike,  Rockville,  MD. 

5.  hi  §  170.11.  paragraph  (a){ll)  is 
removed  and  reserved  and  paragraph 
(a)(12)  is  added  to  read  as  follows: 

§170.11    Exemptions. 

(a)*  *  * 

(12)  A  performance  assessment  or 
evaluation  for  which  the  licensee 
volunteers  at  the  NRC's  request  and 
which  is  selected  by  the  NRC. 
***** 

6.  Section  170.12  is  revised  to  read  as 
follows: 

§170.12    Payment  of  fees. 

(a)  Application  fees.  Each  application 
for  which  a  fee  is  prescribed  must  be 
accompanied  by  a  remittance  for  the  full 
amount  of  the  fee.  The  NRC  will  not 
issue  a  new  license  or  an  amendment 
increasing  the  scope  of  an  existing 
license  to  a  higher  fee  category  or 
adding  a  new  fee  category  prior  to 
receiving  the  prescribed  application  fee. 
The  application  fee(s)  is  charged 
whether  the  Commission  approves  the 
application  or  not.  The  application 
fee(s)  is  also  charged  if  the  applicant 
withdraws  the  application. 

(b)  Licensing  fees.  (1)  Licensing  fees 
will  be  assessed  to  recover  full  costs 

for — 

(i)  The  review  of  applications  for  new 
licenses  and  approvals; 

(ii)  The  review  of  appUcations  for 
amendments  to  and  renewal  of  existing 
licenses  or  approvals; 

(iii)  Preapplication  consultations  and 
reviews;  and 

(iv)  The  full  cost  for  project  managers 
assigned  to  a  specific  plant  or  facility, 
excluding  leave  time  and  time  spent  on 
generic  activities  (such  as  rulemaking). 

(2)  Full  cost  fiees  wrill  be  determined 
based  on  the  professional  staff  time  and 
appropriate  contractual  support  services 
expended.  The  full  cost  fees  for 
professional  staff  time  will  be 
determined  at  the  professional  hourly 
rates  in  effect  the  time  the  service  was 
provided.  The  full  cost  fees  are  payable 
upon  notification  by  the  Commission. 

(3)  The  NRC  intends  to  bill  each 
applicant  or  licensee  at  quarterly 
intervals  for  all  accumulated  costs  for 
each  application  the  applicant  or 
licensee  has  on  file  for  NRC  review, 
until  the  review  is  completed,  except  for 
costs  that  were  deferred  before  August 
9, 1991.  The  deferred  costs  wall  be 
billed  as  described  in  paragraphs  (b)(5), 
(b)(6)  and  (b)(7)  of  this  section.  Each  bill 
'.viU  identify  the  applications  and 
documents  submitted  for  review  and  the 
costs  related  to  each. 
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(4)  The  NRC  intends  to  bill  each 
applicant  or  licensee  for  costs  related  to 
project  manager  time  on  a  quarterly 
basis.  Each  bill  will  identify  the  costs 
related  to  project  manager  time. 

(5)  Costs  for  review  of  an  application 
for  renewal  of  a  standard  design 
certification  which  have  been  deferred 
prior  to  the  effective  date  of  this  rule 
must  be  paid  as  follows:  The  full  cost  of 
review  for  a  renewed  standard  design 
certification  must  be  peiid  by  the 
applicant  for  renewal  or  other  entity 
supplying  the  design  to  an  applicant  for 
a  construction  permit,  combined  license 
issued  under  10  CFR  part  52,  or 
operating  license,  as  appropriate,  in  five 
(5)  equal  installments.  An  installment  is 
payable  each  of  the  first  five  times  the 
renewed  certification  is  referenced  in  an 
application  for  a  construction  permit, 
combined  license,  or  operating  license. 
The  applicant  for  renewal  shall  pay  the 
installment,  unless  another  entity  is 
supplying  the  design  to  the  applicant  for 
the  construction  permit,  combined 
license,  or  operating  license,  in  which 
case  the  entity  shall  pay  the  installment. 
If  the  design  is  not  referenced,  or  if  all 
of  the  costs  are  not  recovered,  within 
fifteen  years  after  the  date  of  renewal  of 
the  certification,  the  applicant  for 
renewal  shall  pay  the  costs  for  the 
renewal,  or  remainder  of  those  costs,  at 
that  time. 

(6)  Costs  for  the  review  of  an 
application  for  renewal  of  an  early  site 
permit  which  have  been  deferred  prior 
to  the  effective  date  of  this  rule  will 
continue  to  be  deferred  as  follows:  The 
holder  of  the  renewed  permit  shall  pay 
the  applicable  fees  for  the  renewed 
permit  at  the  time  an  application  for  a 
construction  permit  or  combined  license 
referencing  the  permit  is  filed.  If,  at  the 
end  of  the  renewal  period  of  the  permit, 
no  facility  application  referencing  the 
early  site  permit  has  been  docketed,  the 
permit  holder  shall  pay  any  outstanding 
fees  for  the  permit. 

(7)  (i)  The  full  cost  of  review  for  a 
standardized  design  approval  or 
certification  that  has  been  deferred  prior 
to  the  effective  date  of  the  rule  must  be 
paid  by  the  holder  of  the  design 
approval,  the  applicant  for  certification, 
or  other  entity  supplying  the  design  to 
an  applicant  for  a  construction  permit, 
combined  license  issued  under  10  CFR 
part  52,  or  operating  license,  as 
appropriate,  in  five  (5)  equal 
installments.  An  installment  is  payable 
each  of  the  first  five  times  the  approved/ 
certified  design  is  referenced  in  an 
application  for  a  construction  permit, 
combined  license  issued  under  10  CFR 
part  52,  or  operating  license.  In  the  case 
of  a  standard  design  certification,  the 
applicant  for  certification  shall  pay  the 


installment,  unless  another  entity  is 
supplying  the  design  to  the  applicant  for 
the  construction  permit,  combined 
license,  or  operating  license,  in  which 
case  the  other  entity  shall  pay  the 
installment. 

(ii]  In  the  case  of  a  design  which  has 
been  approved  and  for  which  an 
application  for  certification  is  pending, 
no  fees  are  due  imtil  after  the 
certification  is  granted.  If  the  design  is 
not  referenced,  or  if  all  costs  are  not 
recovered,  within  fifteen  years  after  the 
date  of  certification,  the  applicant  shall 
pay  the  costs,  or  remainder  of  those,  at 
the  time. 

(iii)  In  the  case  of  a  design  for  which 
a  certification  has  been  granted,  if  the 
design  is  not  referenced,  or  if  all  costs 
are  not  recovered,  within  fifteen  years 
after  the  date  of  the  certification,  the 
applicant  shall  pay  the  costs  for  the 
review  of  the  application,  or  remainder 
of  those  costs,  at  that  time. 

(c)  Inspection  fees.  (1)  Inspection  fees 
will  be  assessed  to  recover  full  cost  for 
each  resident  inspector  (including  the 
senior  resident  inspector),  assigned  to  a 
specific  plant  or  facility.  The  fees 
assessed  will  be  based  on  the  number  of 
hours  that  each  inspector  assigned  to 
the  plant  or  facility  is  in  an  official  duty 
status  (i.e.,  all  time  in  a  non-leave  status 
will  be  billed),  and  the  hours  will  be 
billed  at  the  appropriate  hourly  rate 
established  in  10  CFR  170.20.  Resident 
inspectors'  time  related  to  a  specific 
inspection  will  be  included  in  the  fee 
assessed  for  the  specific  inspection  in 
accordance  with  paragraph  (c)(2)  of  this 
section. 

(2)  Inspection  fees  will  be  assessed  to 
recover  the  full  cost  for  each  specific 
inspection,  including  plant-  or  licensee- 
specific  performance  reviews  and 
assessments,  evaluations,  and  incident 
investigations.  For  inspections  that 
result  in  the  issuance  of  an  inspection 
report,  fees  will  be  assessed  for  costs 
inciured  up  to  approximately  30  days 
after  the  inspection  report  is  issued.  The 
costs  for  these  inspections  include 
preparation  time,  time  on  site, 
documentation  time,  and  follow-up 
activities  and  any  associated  contractual 
service  costs,  but  exclude  the  time 
involved  in  the  processing  and  issuance 
of  a  notice  of  violation  or  civil  penalty. 

(3)  The  NRC  intends  to  bill  for 
resident  inspectors'  time  and  for 
specific  inspections  subject  to  full  cost 
recovery  on  a  quarterly  basis.  The  fees 
are  payable  uponi  notification  by  the 
Conmiission. 

(d)  Special  project  fees.  (1)  Fees  for 
special  projects  are  based  on  the  full 
cost  of  the  review.  Special  projects 
includes  activities  such  as — 

(i)  Topical  reports; 


(ii)  Financial  assurance  submittals 
that  do  not  require  a  license 
amendment; 

(iii)  Responses  to  Confirmatory  Action 
Letters; 

■  (iv)  Uraniima  recovery  licensees'  land- 
use  survey  reports;  and 

(v)  10  CFR  50.71  final  safety  analysis 
reports. 

(2)  The  NRC  intends  to  bill  each 
applicant  or  licensee  at  quarterly 
intervals  until  the  review  is  completed. 
Each  bill  will  identify  the  documents 
submitted  for  review  and  the  costs 
related  to  each.  The  fees  are  payable 
upon  notification  by  the  Commission. 

(e)  Part  55  review  fees.  Fees  for  Part 
55  review  services  are  based  on  NRC 
time  spent  in  administering  the 
examinations  and  tests  and  any  related 
contractual  costs.  The  fees  assessed  will 
also  include  related  activities  such  as 
preparing,  reviewing,  and  grading  of  the 
examinations  and  tests.  The  NRC 
intends  to  bill  the  costs  at  quarterly 
intervals  to  the  licensee  emplo)ring  the 
operators. 

(f)  Method  of  payment.  All  license  fee 
payments  are  to  be  made  payable  to  the 
U.S.  Nuclear  Regulatory  Commission. 
The  payments  are  to  be  made  in  U.S. 
funds  by  electronic  funds  transfer  such 
as  ACT  (Automated  Clearing  House) 
using  E.D.I.  (Electronic  Data 
Interchange),  check,  draft,  money  order, 
or  credit  card.  Payment  of  invoices  of 
$5,000  or  more  should  be  paid  via  ACT 
through  NRC's  Lockbox  Bank  at  the 
address  indicated  on  the  invoice.  Credit 
card  payments  should  be  made  up  to  the 
limit  established  by  the  credit  card  bank 
at  the  address  indicated  on  the  invoice. 
Specific  written  instructions  for  making 
electronic  payments  and  credit  card 
payments  may  be  obtained  by 
contacting  the  License  Fee  and 
Accounts  Receivable  Branch  at  301- 
415-7554.  la  accordance  with 
Department  of  the  Treasury 
reqiiirements,  refunds  will  only  be  made 
upon  receipt  of  information  on  the 
payee's  financial  institution  and  bank 
accounts. 

7.  Section  170.20  is  revised  to  read  as 
follows: 

§470^0    Average  cost  per  professional 
staff-hour. 

Fees  for  permits,  licenses, 
amendments,  renewals,  special  projects, 
Part  55  requalification  and  replacement 
examinations  and  tests,  other  required 
reviews,  approvals,  and  inspections 
under  §§  170.21  and  170.31  will  be 
calculated  using  the  following 
applicable  professional  staff-hour  rates: 
Reactor  Program. 
(§170.21  Activities) $141  per  hour. 
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Nuclear  Materials  and  Nu-     140  per  hour, 
clear  Waste  Program 
(§170.31  Activities). 

8.  In  §  170.21,  the  introductory  text. 
Category  K,  and  footnotes  1  and  2  to  the 
table  are  revised  to  read  as  follows: 


§  1 70.21    Schedul*  of  fees  for  production 
and  utilization  facilities,  review  of  standard 
referenced  design  approvals,  special 
projects,  inspections  and  import  and  export 
licenses. 

Applicants  for  construction  permits, 
manufacturing  licenses,  operating 
licenses,  import  and  export  licenses. 

Schedule  of  Facility  Fees 

[See  footnotes  at  end  of  table] 


Facility  categories  and  type  of  fees 


approvals  of  facility  standard  reference 
designs,  requalification  and  replacement 
examinations  for  reactor  operators,  and 
special  projects  and  holders  of 
construction  permits.  Ucenses,  and 
other  approvals  shall  pay  fees  for  the 
following  categories  of  services. 


Fees' 


^  ^"uS^fX  'STflS^tnd  export  only  of  production  and  utilization  facilities  or  the  export  only  of  components  for  produc- 
tion and  utilization  facilities  issued  under  10  CFR  part  110:  ^  r..^^.^^ 

1   Application  for  Import  or  export  of  reactors  and  other  facilities  and  exports  of  components  which  must  be  reviewea 
'  by  the  Commissioners  and  the  Executive  Branch,  for  example,  actions  under  1 0  CFR  1 1 0.40(b):  ^  ^ 

Application— new  license  • - $9100. 

AfTiflndnnQnt  ,,.,,,,,.•...•.•.••••■•■•••••••••••••••••••••••■•••""•••••■•"••"""*"•"****"***"*'"""*""""*"*****"""'"""* 

2.  Application  for  export  of  "reactor  and  other  components  requiring  Executive  Branch  review  only,  lor  example,  those 

actions  under  1 0  CFR  1 1 0.41  (a)(1  )-(8):  j5  OOP 

Application— new  license  " SS^eoO^ 

Amendment ••— • " 

3.  Application  for  export  of  components  requiring  foreign  government  assurances  only:  ^^  ^^ 

Application — new  license  ..- ~ •• " " $l!700. 

4.  ApScation^fof  export  of  "fa'ciiity"c^^  not  requiring  Commissioner  review.  Executive  Branch 

review,  or  foreign  government  assurances:  ^^  ^^^ 

Application — new  license  $1  100. 

5.  wfrlSrLSmertof'iiy'exii^rt'orim^^  expir«iwi  date,  chainge  itoHie^c  information,  or 

make  other  revisions  which  do  not  require  in-depth  analysis  or  review:                                                                                     ^^^q 
Amendment  

■•Fees ' 
requirements 

^^F^n^sittrjKdrSed^bS^t^^^^^^^^^^^ 


29  1989  wi  I  no  be  billed  to  the  applicant  Any  professional  staff-hours  expended  above  those  cedings  on  or  after  Janua^/ 30,  1989  'wm  be  as 
S^'lltS  XS^Ielat^s  estaffished  bylW  as  appropnat^^^^^^^^  ^^  - 


ceed  $50,000  fo^r^S^iy-rrlS^^'am^^^^^^^^  '^ti^"aS^  at1?e 

ttv^gh  August  8,  1991  will  not  be  billed  to  the  applicant.  Any  professional  hours  expended  on  or  after  August  9.  1991,  will  be  assesseo  at  me 

applicable  rate  established  in  §170.20. 


9.  Section  170.31  is  revised  to  read  as 
follows: 


§  170.31    Schedule  of  fees  for  materials 
Hcenses  and  other  regulatory  services, 
including  inspections,  and  import  and 
export  licenses. 

Applicants  for  materials  licenses. 
import  and  export  licenses,  and  other 
regulatory  services  and  holders  of 

Schedule  of  Materials  Fees 

[See  footnotes  at  end  of  table] 


Category  of  materials  licenses  and  type  of  fees'" 


1.  Special  nuclear  material: 


materials  Ucenses.  or  import  and  export 
licenses  shall  pay  fees  for  the  following 
categories  of  services.  This  schedule 
includes  fees  for  health  and  safety  and 
safeguards  inspections  where 
applicable. 


Fee23 
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Schedule  of  Materials  Fees— Continued 

[See  footnotes  at  end  of  table] 


Category  of  materials  licenses  and  type  of  fees  ^ 

A.  Licenses  for  possession  and  use  of  200  grams  or  more  of  plutonium  in  unsealed  form  or  350  grams  or  more  of  contained 
U-235  in  unsealed  form  or  200  grams  or  more  of  U-233  in  unsealed  forni.  This  includes  applications  to  terminate  licenses 
as  well  as  licenses  authorizing  possession  only: 

Licensing  and  Inspection  

B.  Licenses  for  receipt  and  storage  of  spent  fuel  at  an  independent  spent  fuel  storage  installation  (ISFSI): 

Licensing  and  inspection  

C.  Licenses  for  possession  and  use  of  special  nuclear  material  in  sealed  sources  contained  in  devices  used  in  industrial 
measuring  systems,  including  x-ray  fluorescence  analyzers:  * 

Application  

D.  All  other  special  nuclear  material  licenses,  except  licenses  authorizing  special  nuclear  material  in  unsealed  form  in  com- 
bination that  would  constitute  a  critical  quantity,  as  defined  in  §150.11  of  this  chapter,  for  which  the  licensee  shall  pay  the 
same  fees  as  those  for  Category  1  A:  ^ 

Application 

E.  Licenses  or  certificates  for  constnjction  and  operation  of  a  uranium  enrichment  facility. 

Licensing  and  inspection  

2.  Source  material: 

A.(1)  Licenses  for  possession  and  use  of  source  material  In  recovery  operations  such  as  milling,  in-situ  leaching,  heap-leach- 
ing, refining  uranium  mill  concentrates  to  uranium  hexafluoride,  ore  buying  stations,  ion  exchange  facilities  and  in  proc- 
essing of  ores  containing  source  material  for  extraction  of  metals  other  than  uranium  or  thorium,  including  licenses  author- 
izing the  possession  of  byproduct  waste  material  (tailings)  from  source  material  recovery  operations,  as  well  as  licenses 
authorizing  the  possession  and  maintenance  of  a  facility  in  a  standby  mode: 
Licensing  and  inspection 

(2)  Licenses  that  authorize  the  receipt  of  byproduct  material,  as  defined  in  Section  11e(2)  of  the  Atomic  Energy  Act,  from 
other  persons  for  possession  and  disposal  except  those  licenses  subject  to  fees  in  Category  2.A.(1): 

Licensing  and  inspection  , 

(3)  Licenses  that  authorize  the  receipt  of  byproduct  material,  as  defined  in  Section  11e(2)  of  the  Atomic  Energy  Act,  from 
other  persons  for  possession  and  disposal  incidental  to  the  disposal  of  the  uranium  waste  tailings  generated  by  the  licens- 
ee's milling  operations,  except  those  licenses  subject  to  the  fees  in  Category  2.A.(1): 

Licensing  and  Inspection  

B.  Licenses  which  authorize  the  possession,  use,  and/or  installation  of  source  material  for  shielding: 

Application  

C.  All  other  source  material  licenses: 

Application  ;... 

3.  Byproduct  material: 

A.  Licenses  of  broad  scope  for  the  possession  and  use  of  byproduct  material  issued  under  Parts  30  and  33  of  this  chapter 
for  processing  or  manufacturing  of  items  containing  byproduct  material  for  commercial  distribution: 

Application  

B.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  under  Part  30  of  this  chapter  for  processing  or  manu- 
facturing of  items  containing  byproduct  material  for  commercial  distribution: 

Application  

C.  Licenses  issued  under  §§32.72,  32.73,  and/or  32.74  of  this  chapter  that  authorize  the  processing  or  manufarturing  arid 
distribution  or  redistribution  of  radiophannaceuticals,  generators,  reagent  kits,  and/or  sources  and  devices  containing  by- 
product material.  This  category  does  not  apply  to  licenses  issued  to  nonprofit  educational  institutions  whose  processing  or 
manufacturing  is  exempt  under  1 0  CFR  1 70. 1 1  (a)(4).  These  licenses  are  covered  by  fee  Category  3D: 

Application  

D.  Licenses  and  approvals  issued  under  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  distribution  or  redistribution 
of  radiopharmaceuticals,  generators,  reagent  kits,  and/or  sources  or  devices  not  involving  processing  of  byproduct  mate- 
rial. This  category  includes  licenses  Issued  under  §§32.72,  32.73,  and/or  32.74  of  this  chapter  to  nonprofit  educational  In- 
stitutions whose  processing  or  manufacturing  is  exempt  under  10  CFR  170.11(a)(4): 

Application  

E.  Licenses  for  possesswn  and  use  of  byproduct  material  in  sealed  sources  for  inadiation  of  materials  in  which  the  source  is 
not  removed  from  its  shield  (self-shielded  units): 

Application  

F.  Licenses  for  possession  and  use  of  less  than  10,000  curies  of  byproduct  material  in  sealed  sources  for  in-adiation  of  ma- 
terials in  which  the  source  is  exposed  for  irradiation  purposes.  This  category  also  includes  underwater  inadiators  for  irra- 
diation of  materials  where  the  source  is  not  exposed  for  irradiation  purposes: 

Application  

G.  Licenses  for  possession  and  use  of  10,000  curies  or  more  of  byproduct  material  in  sealed  sources  for  irradiation  of  mate- 
rials in  which  the  source  is  exposed  for  in^adiation  purposes.  This  category  also  includes  undenwater  irradiators  for  inadia- 
tion  of  materials  wt)ere  the  source  is  not  exposed  for  irradiation  purposes: 

Application 

H.  Licenses  issued  under  Subpart  A  of  Part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that  require 
device  review  to  persons  exempt  from  the  licensing  requirements  of  Part  30  of  this  chapter.  The  category  does  not  include 
specific  licenses  authorizing  redistribution  of  Items  that  have  been  authorized  for  distribution  to  persons  exempt  from  the  li- 
censing requirements  of  Part  30  of  this  chapter: 

"~       Application  

t.  Licenses  issued  under  Subpart  A  of  Part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  or  quantities  of 
byproduct  material  that  do  not  require  device  evaluation  to  persons  exempt  from  the  licensing  requirements  of  Part  30  of 
this  chapter.  This  category  does  not  include  specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized 
for  distribution  to  persons  exempt  from  the  licensing  requirements  of  Part  30  of  this  chapter: 
Application  


Fee^a 


Full  Cost. 
Full  CosL 

$640. 

$1,300 
Full  Cost. 


Full  Cost. 
Full  Cost. 

Full  Cost. 

$150. 

$5,500. 

$6,600. 
$2,400. 

$10,200. 

$2,400. 
$1,700. 

$3,300. 

$3,400. 

$2,000. 

$3,^00. 
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Schedule  of  Materials  Fees— Continued 

[See  footnotes  at  end  of  taWe] 


Category  of  materials  licenses  and  type  of  fees^ 


Fees  3 


J  Licenses  issued  under  Subpart  B  of  Part  32  of  ttiis  chapter  to  distribute  items  containing  byproduct  matenal  ttiat  require 
sSd^u^  and/or  devlcerevlew  to  persons  generally  licensed  under  Part  31  of  this  chapter.  This  category  does  no  .n- 
dudfsS^i^lfcenL  authorizing  redisTribution  of  items  that  have  been  authorized  for  distribution  to  persons  generally  h- 
censed  under  Part  31  of  this  chapter. 

K  uSSSuedunder' Subpart' Bof  Part  32"orm^^^^  byproduct  material  or  quantties 

of  byproduct  material  that  do  not  require  sealed  source  and/or  device  review  to  pereons  generally  ^^e^sed  "nder  Part31 
of  this  chapter.  This  categoiy  does  not  include  specific  licenses  authorizing  redistnbution  of  items  that  have  been  author- 
ized for  distribution  to  persons  generally  licensed  under  Part  31  of  this  chapter: 

L.  uSETb^d  si^^iii^'forii^^^^^ton  and'u^^  and  33  of  this  ch^er  for 

research  and  development  that  do  not  authorize  commercial  distribution: 

M.  (^^SSLsforp^)^^^'^";i^i>^^  ^'^  *^ 

opment  that  do  not  auttiorize  commercial  distribution: 

Application  

N  I  ir^nses  ttiat  authorize  services  for  other  licensees,  except:  .,_...     ^  ^ 

(T)  uSnS  tteVaSort^e  only  calibration  and/or  leak  testing  services  are  subject  to  the  fees  specrfied  m  fee  Category 

(2fLiiiIlLs  that  authorize  waste  disposal  sennces  are  subject  to  the  fees  specified  in  fee  Categories  4A,  4B.  and  *C- 

O.  Ucen^f^S^^i<)n  andii^' of'b^^ri^d*^  '™*^*'  '««°9'^  op- 

erations: 

AQnli^atiOfl  ...••• ' ' '*' **" 

P.  All  Other  specific  byproduct  material  licenses,  except  those  in  Categories  4A  through  90: 

Application  

*•  TSSS^sSSSPorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  material  from 
oSS^S^me  p^  of  contingency  storage  ^commercial  land  disposal  by  the  licensee;  or  hcenses  authonzmg 
Si«nS^ Storage  of  iS^vel  radioadh^e  waste  at  the  site  of  nuclear  power  reactors;  or  licenses  for  receipt  of  waste 
S  omSrVn^Tfor  irSLration  or  other  treatment,  packaging  of  resulting  waste  and  residues,  and  transfer  of  packages 
to  another  person  authorized  to  receive  or  dispose  of  waste  matenal: 

B  LiS^"lSiSSrizir;9'i^"'^ip^ 
(JSTSiSTofme  S^  of  packaging  or  repackaging  the  material.  The  licensee  will  dispose  of  the  matenal  by  trans- 

fer  to  another  person  authorized  to  receive  or  dispose  of  the  matenal: 

c.  u^^^iii'^iy  authoriiili^-t;;^";^^  ''^ 

rrSerialfromother  persons.  The  licensee  will  dispose  of  the  material  by  transfer  to  another  person  authonzed  to  receive 
or  dispose  of  the  material: 
Applicatkxi  ■ 

^'  T  uSs  for  possesston  and  use  of  byproduct  material,  source  material,  and/or  special  nuclear  material  for  well  logging, 
well  suweys,  and  tracer  studies  other  than  fieW  flooding  tracer  studies: 

B.  Ucenses  for  pMsession  and  use  of  byproduct  material  for  fieW  flooding  tracer  studies: 

Lteensing 

®'  ^"ftJ^'Sstorcommercial  collection  and  laundry  of  items  contaminated  with  byproduct  material,  sourt»  material,  or  special 
nuclear  material: 
Applicatk>n  

^'  "^f 'SiS^ISued  under  Parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  material,  source  material,  or 
special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices: 

B  U^Sof"br;D^d'sco^"issue;itome;ii;;^lin^^^ 
this  cf^te°  authorizingTesearch  and  development,  including  human  use  of  bypro^ct  "S^C^'J'l^.EJS  ^ 

uct  material,  source  material,  or  special  nuclear  material  in  sealed  sources  contained  m  teletherapy  devices. 

C  otlS"liinL'i^uedunderP^^^ 
n?ri^irS^nucl^r  material,  except  licenses  for  byproduct  matenal,  source  material,  or  special  nuclear  matenal  in 

sealed  sources  contained  in  teletherapy  devices: 
Application  • 

®'  ^X'  U^S  for  possession  and  use  of  byproduct  material,  source  material,  or  special  nudear  material  for  civil  defense  activi- 

ties: 
Application  ; 

'■  'Ts.^sisr^cS  fx:^^iSLm  ^>«,^ "»«««,, »«,«  ™»n«.  •■..  ^^  <«^  ™»«'.  ex- 

cept  reactor  fuel  devices,  for  commercial  distnbution: 
Application — each  device  ' 


$1,000. 

$600. 

$5,500. 

$2,300. 

$2,300. 

$5,800. 
$1,300. 


Full  Cost. 

$1,700. 

$2,500. 

$6,000. 
Full  Cost. 

$11,200. 

$6,100. 

$4,400. 

$2,400. 

$320. 

$5,200. 
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Category  of  materials  licenses  and  type  of  fees  ^ 


Fee23 


B.  Safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material,  or  specieil  nuclear  material  manu- 
factured In  accordance  with  ttie  unique  specifications  of,  and  for  use  by,  a  single  applicant,  except  reactor  fuel  devices: 

Application — each  device  

C.  Safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material,  or  special  nuclear  material,  except  re- 
actor fuel,  for  commercial  distribution: 

Application — each  source 

D.  Safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material,  or  special  nuclear  material,  manufac- 
tured in  accordance  with  tt>e  unique  specifications  of,  and  for  use  by,  a  single  applicant,  except  reactor  fuel: 

Application — each  source 

10.  Transportation  of  radioactive  material: 

A.  Evaluation  of  casks,  packages,  and  shipping  containers: 

Licensing  and  inspections  

B.  Evaluation  of  10  CFR  part  71  quality  assurance  programs: 

Application  .% ^ 

Inspections 

11.  Review  of  standardized  spent  fuel  tadlities: 

Licensing  and  inspection  

12.  Special  projects:* 

Approvals  and  preapplication/Licensing  activities 

Inspections 

13.  A.  Spent  fuel  storage  cask  Certificate  of  Compliance: 

Licensing 

B.  Inspections  related  to  spent  fuel  storage  cask  Certificate  of  Compliance  !!!!!!!!!!!!!! 

C.  Inspectkxis  related  to  storage  of  spent  fuel  under  §72.210  of  this  chapter '. 

14.  Byproduct,  source,  or  special  nuclear  material  licenses  and  other  approvals  authorizing  decommissioning,  decontamination, 
reclamation,  or  site  restoration  activities  under  Parts  30,  40,  70,  72,  and  76  of  this  chapter. 

Licensing  and  inspection  .., 

15.  Import  and  Export  licenses: 

Licenses  issued  under  10  CFR  part  1 10  of  this  chapter  for  the  import  and  export  only  of  special  nuclear  niaterial,  source  ma- 
terial, tritium  and  other  byproduct  material,  heavy  water,  or  nuclear  grade  graphite: 

A.  Applk»ition  for  export  or  import  of  high  enriched  uranium  and  other  materials,  including  radioactive  waste,  whtoh  must 
be  reviewed  by  the  Commissioners  and  the  Executive  Branch,  for  example,  those  actions  under  10  CFR  110.40(b). 
This  category  includes  application  for  export  or  import  of  radkjactive  wastes  in  multiple  forms  from  multiple  generators 
or  brokers  in  ttie  exporting  country  and/or  going  to  multiple  treatment,  storage  or  disposal  facilities  in  one  or  more  re- 
ceiving countries: 

Application — new  license 

Amendment  

B.  Applicatkin  for  export  or  import  of  special  nuclear  material,  source  material,  tritium  and  other  byproduct  material, 
heavy  water,  or  nuclear  grade  graphite,  including  radioactive  waste,  requiring  Executive  Branch  review  but  not  Com- 
misstoner  review.  This  category  includes  application  for  the  export  or  import  of  radioactive  waste  involving  a  single 
form  of  waste  from  a  single  class  of  generator  in  the  exporting  country  to  a  single  treatment,  storage  and/or  disposal 
facility  in  ttie  receiving  country: 

Application— new  license „,..„ 

Amendment  ...!..".!....!!.."."!! 

C.  Application  for  export  of  routine  reloads  of  low  enriched  uranium  reactor  fuel  and  exports  of  source  material  requiring 
only  foreign  govemment  assurances  under  the  Atomic  Energy  Act: 

Application — new  license 

Amerxjment  !."!"!!!!!!! 

D.  Applkation  for  export  or  import  of  other  materials,  including  radioactive  waste,  not  requiring  Commissioner  review. 
Executive  Branch  review,  or  foreign  govemment  assurances  under  the  Atomic  Energy  Act.  This  category  includes  ap- 
plkation for  export  or  import  of  radioactive  waste  where  the  NRC  has  previously  authorized  the  export  or  import  of  the 
same  form  of  waste  to  or  from  the  same  or  similar  parties,  requiring  only  confirmation  from  the  receiving  facility  and  li- 
censing authorities  that  the  shipments  may  proceed  according  to  previously  agreed  understandings  and  procedures: 

Application — new  license , .__ 

Ameridment  ' ".""'""""""!"""!! 

E.  Minor  amendment  of  any  export  or  import  lk»nse  to  extend  the  expiratton  date,  change  domestic  information,  or 
make  other  revisions  whk:h  do  not  require  in-depth  analysis,  review,  or  consultations  with  other  agencies  or  foreign 
governments: 

Amendment  

16.  Reciprocity: 

Agreement  State  licensees  who  conduct  activities  under  the  reciprocity  provisions  of  10  CFR  150.20: 

Application  (initial  filing  of  Form  241) 

Reviskxis 


$3,700. 


$1,580. 


$530. 


Full  Cost. 

$390. 
Full  Cost. 

Full  Cost. 

Full  Cost. 
Full  Cost. 

Full  Cost. 
Full  Cost. 
Full  Cost. 


Full  Cost. 


$9,100. 
$9,100. 


$5,600. 
$5,600. 


$1,700. 
$1,700. 


$1,100. 
$1,100. 


$210. 


$1,200. 
$200. 


Types  of  fees— Separate  charges,  as  shown  in  the  schedule,  will  be  assessed  for  preapplication  consultations  and  reviews  and  applications 
for  new  licenses  and  approvals,  issuance  of  new  licenses  and  approvals,  certain  amendments  and  renewals  to  existing  licenses  and  approvals 
safety  evaluations  of  sealed  sources  and  devices,  and  certain  inspections.  The  following  guidelines  apply  to  these  charges: 

(a)  Application  fees.  Applications  for  new  materials  licenses  and  export  and  import  licenses;  applications  to  reinstate  expired,  tenninated  or  in- 
active licenses  except  those  subject  to  fees  assessed  at  full  costs;  applications  filed  by  Agreement  State  licensees  to  register  under  the  general 
license  provisions  of  10  CFR  150,20;  and  applications  for  amendments  to  materials  licenses  that  would  place  the  license  in  a  higher  fee  cateaory 
or  add  a  new  fee  category  must  be  accompanied  by  the  prescribed  application  fee  for  each  category 
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(1)  Applications  for  licenses  covering  more  than  one  fee  category  of  special  nuclear  material  or  source  material  must  be  accompanied  by  ttie 

^^"/^i^SSf^nl^Sn^sffcLTer^^  material  and  special  nudear  material  in  sealed  sources  for  use  in  gauging  devices 

"(bOSsTffi'F^^J^eS  LTj^liSiono;  newLnses  and  for  renewals  and  amendments  to  existina  licer«es.  for  preappj^ton 
corSutaSto^^dtor  revievre  of  ottier  documents  submitted  to  NRC  for  review,  and  for  project  manager  tome  for  fee  categones  subject  to  hM 
^^^^atSori^  1A.  IB  Ve.  2A,  4A.  5B.  10A.  11.  12.  13A.  and  14)  are  due  upon  notification  by  the  Commiss.on  in  accordance  wrth 

^VcV/r^ment/revision  fees.  Applications  for  amendments  to  export  and  import  licenses  and  revisions  to  redprodty  initial  applications  must 
be^iccS^^^^  b^^f^  Sr^bed  amen^^  fee  for  each  license/revision  affected.  Anappli«t.on  for  an  am^nd^"'  to  a  hoense  c^ 

aowmrn^  dassified  in  more  than  one  fee  category  must  be  accompanied  by  the  prescnbed  amendment  fee  for  the  category  affected  by  the 
IS^ment^S  L  amendment  is  applied  to  two  or  more  fee'^tegon'es  in  which  case  the  amendment  fee  for  the  highest  fee  category 

*Ww!Sectton  fees.  Inspections  resulting  from  investigations  conducted  by  the  Office  of  Investigations  and  nonroutine  inspections  that  resuW 
from  thi^rty  allegatioreare  not  subject  to  fees.  Inspection  fees  are  due  upon  notificaton  by  the  Comm^sion  tn  accordance  wrth  §  I70.l2(c^ 

2f^^^%r^^Zdior  orders  issued  by  the  Commission  under  10  CFR  2.202  or  tor  amendments  resulting  specifically  from  the  requ^ 
mentl^f  mesTtvP^on^mission  orders.  Mbwever,  fees  will  be  charged  for  approvals  issued  under  a  spedfc  exemptwn  provision  of  the 
SiSibnTreffii<Ss\wSe^^  intie  lOd  the  Code  of  Federal  Regulati(^(e.g..  10  CFR  30.11.  40.14.  70.14.  73.5,  and  any  other  sect^ns  in 
Sh^  STn  ttwfS)  reg^  of  whether  the  approval  is  in  thPTomi  of  a  license  amendment,  letter  of  approval,  safety  evaKjation  report^  or 
Sfo??Jl.  In^itfolTto  the  fee^wn.  an  applic^may  be  assessed  an  additional  fee  for  sealed  source  and  dev«e  evaJuatKxis  as  shown  m 

^^'pS'^S^^fol'^w^rtS'detennined  based  on  the  professional  staff  time  multiplied  by  the  appropriate  professional  ^^^^J^l^^^^^^P^ 
B 170  20  in  Hffe^at  the  time  the  service  is  provided,  and  the  appropriate  contractual  support  services  expended.  For  apphcatKxis  currently  on  file 
1)^  Sr^Sste  ha^rrelch^an  app^^  cellin?^sSblished  by  the  JuItTm,  1984,  and  July  2,  1990.  ^V^.b^rt  f^  still  pending 
SmSn^e^w,X  ^t  iWedS^  any  applicable  ceifing  was  reached  through  January  29,  1989  vy,||  not  be  billed  to  *'e  awp^ 
KSe^^nalShoure  expended  above  those  ceilings  on  or  after  January  30. 1989,  will  be  assessed  at  the  applKabte  rates  ^blishedby 
§^7a~0^s  apprSriat^except  for  topical  reports  whosTcosts  exceed  $50^0.  Costs  «Jich  exceed  $50.(X)0  for  each  topi^i  r^rt  an^ 
ment  re^sion,  or  supplementto  a  topical  report  completed  or  under  review  from  January  30,  1989,  throuoh  August  8J99twll  not  be  billed  to 
Se  abolicant  Any  professional  hoursexpended  on  or  after  August  9,  1991.  will  be  assessed  at  the  apph^ble  rate  established  in  §l70^2a 
^ffi/Ss  paying  tees  under  Categories  1A,  IB,  and  IE  are  not  subject  to  tees  under  Categones  1C  and  ID  tor  sealed  sources  authonzed 
in  the  same  license  except  for  an  applwation  that  deals  only  with  the  sealed  sources  authonzed  by  the  license. 

(anfretio^nle'totSJ  Wr"^^  in  an  amendment  to  the  l*ce;^e^s  notresult  in  the  re>.ew  of  an  ^- 
temate  method  or  reanalvsis  to  meet  the  requirements  of  the  Generic  Letter,  or  does  not  involve  an  unreviewed  safety  issue,  

Tbf  In  resS^  to  an  NRC  request  (atlhe  Associate  Office  Director  level  or  above)  to  resolve  an  identmed  safety,  safeguards,  or  environ- 
mental issue  or  to  assist  NRC  in  developing  a  rule,  regulatory  guide,  policy  statement,  genenc  letter,  or  bulletin;  or  ,  .  =„ 
T)  J^  a  means  dlxc^^^                         between  industfy  organizations  and  the  NRC  tor  the  purpose  of  supporting  genenc  regulatory  im- 

provements  or  efforts. 


I 


10.  The  heading  of  Part  171  is  revised 
to  read  as  follows: 

PART  171— ANNUAL  FEES  FOR 
REACTOR  LICENSES  AND  FUEL 
CYCLE  LICENSES  AND  MATERIALS 
LICENSES,  INCLUDING  HOLDERS  OF 
CERTIFICATES  OF  COMPLIANCE, 
REGISTRATIONS,  AND  QUALITY 
ASSURANCE  PROGRAM  APPROVALS 
AND  GOVERNMENT  AGENCIES 
UCENSEDBYTHENRC 

11.  The  authority  citation  for  Part  171 
continues  to  read  as  follows: 

Authority:  Sec.  7601,  Pub.  L.  99-272, 100 
Stat.  146,  as  amended  by  sec.  5601.  Pub.  L. 
100-203. 101  Stat.  1330,  as  amended  by  Sec. 
3201.  Pub.  L.  101-239, 103  Stat.  2106  as 
amended  by  sec.  6101.  Pub.  L.  101-508. 104 
Stat.  1388.  (42  U.S.C.  2213);  sec.  301,  Pub.  L. 
92-314,  86  Stat.  222  (42  U.S.C.  2201(w));  sec. 
201,  88  Stat.  1242,  as  amended  (42  U.S.C. 
5841);  sec.  2903.  Pub.  L.  102-486, 106  Stat. 
3125,  (42  U.S.C.  2214  note). 

12.  Section  171.13  is  revised  to  read 
as  follows: 

§171.13    Notic*. 

The  annual  fees  applicable  to  any 
NRC  licensee  subject  to  this  part  and 
calculated  in  accordance  with  §§171.15 
and  171.16,  will  be  published  as  a 
notice  in  the  Federal  Register  as  soon  as 
possible  but  no  later  than  the  third 
quarter  of  the  fiscal  year.  The  annual 
fees  will  become  due  and  payable  to  the 


NRC  as  indicated  in  §  171.19.  Quarterly 
payments  of  the  annual  fee  of  $100,000 
or  more  will  continue  during  the  fiscal 
year  and  be  based  on  the  applicable 
annual  fees  as  shown  in  §§  171.15  and 
171.16  imtil  a  notice  concerning  the 
revised  amoimt  of  the  fees  for  the  fiscal 
year  is  published  by  the  NRC.  If  the 
NRC  is  xmable  to  publish  a  final  fee  rule 
that  becomes  effective  diiring  the 
current  fiscal  year,  fees  would  be 
assessed  based  on  the  rates  in  efiiect  for 
the  previous  fiscal  year. 

13.  Section  §  171.15  is  revised  to  read 
as  follows: 

§  1 71 .1 5    Annual  fees:  Reactor  licenses 
and  spent  fuel  storage/reactor 
decommissioning. 

(a)  Each  person  licensed  to  operate  a 
power,  test,  or  research  reactor;  each 
person  holding  a  Part  50  power  reactor 
license  that  is  in  decomLmissioning  or 
possession  only  status;  and  each  person 
holding  a  Part  72  license  who  does  not 
hold  a  Part  50  license  shall  pay  the 
annual  fee  for  each  unit  for  each  license 
held  at  any  time  during  the  Federal  FY 
in  which  the  fee  is  due.  This  paragraph 
does  not  apply  to  test  and  research 
reactors  exempted  under  in  §  171.11(a). 

(b)(1)  The  FY  1999  annual  fee  for  each 
operating  power  reactor  would  be  the 
amovmt  shown  in  Option  A  or  Option  D 
as  presented  in  paragraphs  (b)(l)(i)  and 
(ii)  of  this  section. 


(i)  Option  A  (Rebaselining  without  a 
cap):  $2,769,000. 

(ii)  Option  B  (Rebaselining  with  a  50 
percent  cap):  $2,775,000. 

(2)  The  FY  1999  armual  fee  is 
comprised  of  a  base  operating  power 
reactor  annual  fee,  a  base  spent  fuel 
storage/reactor  decommissioning  annual 
fee,  and  associated  additional  charges 
(suircharges).  The  activities  comprising 
the  spent  storage/reactor 
decommissioning  base  annual  fee  are 
shown  in  paragraph  (c)(2)(i)  and  (ii)  of 
this  section.  The  activities  comprising 
the  surcharge  are  shown  in  paragraph 
(d)(1)  of  this  section.  The  activities 
comprising  the  base  annual  fee  for 
operating  power  reactors  are  as  follows: 

(i)  Power  reactor  safety  and  safeguards 
regulation  except  licensing  and 
inspection  activities  recovered  under 
Part  170  of  this  chapter  and  generic 
reactor  decommissioning  activities. 

(ii)  Research  activities  direcUy  related 
to  the  regulation  of  power  reactors 
except  those  activities  specifically 
related  to  reactor  decommissioning. 

(iii)  Generic  activities  required  largely 
for  NRC  to  regulate  power  reactors,  e.g., 
updating  Part  50  of  this  chapter,  or 
operating  the  Incident  Response  Center. 
The  base  annual  fee  for  operating  power 
reactors  does  not  include  generic 
activities  specifically  related  to  reactor 
decommissioning. 
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(c)(1)  The  FY  1999  annual  fee  for  each 
power  reactor  holding  a  Part  50  license 
that  is  in  a  decommissioning  or 
possession  only  status  and  each 
independent  spent  fuel  storage  Part  72 
licensee  who  does  not  hold  a  Part  50 
license  would  be  the  amoimt  shown  in 
Option  A  or  Option  B  as  presented  in 
paragraphs  (c)(l)(i)  and  (ii)  of  this 
section. 

(i)  Option  A  (Rebaselining  without  a 
cap):  $199,000. 

(ii)  Option  B  (Rebaselining  with  a  50 
percent  cap):  $199,000. 

(2)  This  fee  is  comprised  of  a  base 
spent  fuel  storage/reactor 
decommissioning  annual  fee  (this  fee  is 
also  included  in  the  operating  power 
reactor  aimud  fee  show  in  paragraph  (b) 
of  this  section),  and  an  additional 
charge  (surcharge).  The  activities 
comprising  the  surcharge  are  shown  in 
paragraph  (d)(1)  of  this  section.  The 
activities  comprising  the  FY  1999  spent 
fuel  storage/reactor  decommissioning 
base  aimual  fee  are: 

(i)  Generic  and  other  research 
activities  directly  related  to  reactor 
decommissioning  and  spent  fuel 
storage;  and 

(ii)  Other  safety,  environmental,  and 
safeguards  activities  related  to  reactor 
decommissioning  and  spent  fuel 
storage,  except  costs  for  licensing  and 
inspection  activities  that  are  recovered 
under  part  170  of  this  chapter. 

(d)(1)  The  activities  comprising  the 
FY  1999  surcharge  are  as  follows: 

(i)  Low  level  waste  disposal  generic 
activities; 

(ii)  Activities  not  attributable  to  an 
existing  NRC  hcensee  or  class  of 
licensees  (e.g.,  international  cooperative 
safety  program  and  international 
safeguards  activities;  support  for  the 
Agreement  State  program,  and  site 
decommissioning  management  plan 
(SDMP)  activities);  and 

(iii)  Activities  not  currently  subject  to 
10  CFR  part  170  licensing  and 
inspection  fees  based  on  existing  law  or 
Commission  poUcy,  e.g.,  reviews  and 
inspections  conducted  of  nonprofit 
educational  institutions  and  licensing 
actions  for  Federal  agencies,  and  costs 
that  would  not  be  collected  from  small 
entities  based  on  Commission  policy  in 
accordance  with  the  Regulatory 
Flexibihty  Act. 

(2)  The  total  FY  1999  shrcharge 
allocated  to  operating  power  reactor 


class  of  licensees  is  $44  million,  not 
including  the  amoimt  allocated  to  the 
new  fee  class,  spent  fuel  storage/reactor 
decommissioning.  The  FY  1999 
operating  power  reactor  surcharge  to  be 
assessed  to  each  operating  power  reactor 
is  $423,000.  This  amount  is  calculated 
by  dividing  the  total  operating  power 
reactor  surcharge  ($44  million)  by  the 
number  of  operating  power  reactors 
(104). 

(3)  The  FY  1999  surcharge  allocated 
to  spent  fuel  storage/reactor 
decommissioning  class  of  licensees  is 
$3.2  million.  The  FY  1999  spent  fuel 
storage/reactor  decommissioning 
surcharge  to  be  added  to  each  operating 
power  reactor,  each  power  reactor  in 
deconunissioning  or  possession  only 
status,  and  to  each  independent  spent 
fuel  storage  Part  72  licensee  who  does 
not  hold  a  Part  50  license  is  $25,600. 
This  amoimt  is  calculated  by  dividing 
the  total  siucharge  costs  allocated  to  this 
class  by  the  total  number  of  power 
reactor  Ucensees  and  Part  72  licensees 
who  do  not  hold  a  Part  50  Ucense  (125). 

(e)  The  FY  1999  annual  fees  for 
licensees  authorized  to  operate  a 
nonpower  (test  and  research)  reactor 
licensed  under  Part  50  of  this  chapter, 
unless  the  reactor  is  exempted  from  fees 
under  §  171.11(a),  would  be  the  amount 
shown  under  Option  A  or  Option  B 
below: 


Research  reac- 
tor   

Test  reactor  


Option  A 
(rebase- 
lining with- 
out a  cap) 


$85,900 
85,900 


Option  B 
(rebase- 
lining witti  a 
50  percent 
cap) 


$85,600 
85,600 


14.  Section  171.16  is  revised  to  read 
as  follows: 

§  1 71 .1 6    Annual  Fees:  Material* 
Licensees,  Holders  of  Certificates  of 
Compliance,  Holders  of  Sealed  Source  and 
Device  Registraticns,  Holders  of  Quality 
Assurance  Program  Approvals  and 
Government  Agencies  Licensed  by  the 
NRC. 

(a)(1)  The  provisions  of  this  section 
apply  to  person(s)  who  are  authorized  to 
conduct  activities  under — 

(i)  10  CFR  part  30  for  byproduct 
material; 

(ii)  10  CFR  part  40  for  soiut:e  material; 


(iii)  10  CFR  part  70  for  special  nuclear 
material; 

(iv)  10  CFR  part  71  for  packaging  and 
transportation  of  radioactive  material; 
and 

(v)  10  CFR  part  76  for  uranium 
enrichment. 

(2)  Each  person  identified  in 
paragraph  (a)(1)  of  this  section  shall  pay 
an  annual  fee  for  each  license  the 
person  holds  at  any  time  during  the  first 
six  months  of  the  Federal  fiscal  year 
(October  1  through  March  31).  Annual 
fees  will  be  prorated  for  new  licenses 
issued  and  for  licenses  for  which 
termination  is  requested  and  activities 
permanently  ceased  diuing  the  period 
October  1  through  March  3  J  of  the  fiscal 
year  as  provided  in  §  171.17  of  this 
section.  If  a  single  license  authorizes 
more  than  one  activity  (e.g.,  hiunan  use 
and  irradiator  activities),  annual  fees 
will  be  assessed  for  each  fee  category 
applicable  to  the  license.  If  you  hold 
more  than  one  license,  the  total  annual 
fee  you  will  be  assessed  will  be  the 
cumulative  total  of  the  annual  fees 
applicable  to  the  licenses  you  hold. 

(b)  The  annual  fee  is  comprised  of  a 
base  annual  fee  and  an  additional 
charge  (surcharge).  The  activities 
comprising  the  siucharge  are  shown  in 
paragraph  (e)  of  this  section.  The 
activities  comprising  the  base  annual  fee 
is  the  siun  of  the  NRC  budgeted  costs 
for: 

(1)  Generic  and  other  research 
activities  directly  related  to  the 
regiUation  of  materials  licenses  as 
defined  in  this  part;  and 

(2)  Other  safety,  environmental,  and 
safeguards  activities  for  materials 
licenses,  except  costs  for  licensing  and 
inspection  activities  that  are  recovered 
under  Part  170  of  this  chapter. 

(c)  A  licensee  who  is  required  to  pay 
an  annued  fee  under  this  section  may 
qualify  as  a  small  entity.  If  a  licensee 
qualifies  as  a  small  entity  and  provides 
the  Commission  with  the  proper 
certification  with  the  annual  fee 
payment,  the  licensee  may  pay  reduced 
annual  fees  as  shown  below.  Failvue  to 
file  a  small  entity  certification  in  a 
timely  manner  could  result  in  the  denial 
of  any  refund  that  might  otherwise  be 
due. 


Small  Businesses  Not  Engaged  in  Manufacturing  and  Small  Not-For-Profit  Organizations  (Gross  Annual  Receipts): 

$350,000  to  $5  million  

Less  than  $350,000 


Maximum  an- 
nual fee  per 
cicensed  cat- 
egory 


$1,800 
400 
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Manufacturing  entities  that  have  an  average  of  500  employees  or  less: 

35  to  500  employees • 

Less  than  35  employees  •. •— " ,"^""l 

Small  Govemmental  Jurisdictions  (Including  publidy  supported  educational  institutrons)  (PopulatKxi) 

20,000  to  50,000 

EducalSwMnstitutionsthat  are  TOt  State  or  "P^         Supported,  and  have  500  Employees  of  Less: 

35  to  500  employees ■ 

Less  than  35  employees 


Maximum  an- 
nual tee  per 
cicensed  cat- 
egory 


1.800 
400 

1.800 
400 

1.800 
400 


(1)  A  licensee  qualifies  as  a  small 
entity  if  it  meets  the  size  standards 
established  by  the  NRC  (See  10  CFR 
2.810). 

(2)  A  licensee  who  seeks  to  establish 
status  as  a  small  entity  for  purpose  of 
paying  the  annual  fees  required  under 
this  section  must  file  a  certification 
statement  with  the  NRC.  The  licensee 
must  file  the  required  certification  on 
NRC  Form  526  for  each  license  under 


which  it  is  billed.  The  NRC  will  include 
a  copy  of  NRC  Form  526  with  each 
annual  fee  invoice  sent  to  a  licensee.  A 
hcensee  who  seeks  to  qualify  ps  a  small 
entity  must  submit  the  completed  NRC 
Form  526  with  the  reduced  annual  fee 
pa)rment. 

(3)  For  purposes  of  this  section,  the 
licensee  must  submit  a  new  certification 
with  its  annual  fee  payment  each  year. 


SCHEDULE  OF  MATERIALS  ANNUAL  FEES  AND  FEES  FOR  GOVERNMENT 

(See  footnotes  at  end  of  table] 


(4)  The  maj^^imi  annual  fee  a  small 
entity  is  required  to  pay  is  $1,800  for 
each  category  applicable  to  the 
license(s). 

(d)  The  FY  1999  annual  fees, 
including  the  surcharge  shown  in 
paragraph  (e)  of  this  section,  for 
materials  licensees  subject  to  fees  under 
this  section  would  be  the  amoimts 
shown  under  Option  A.  or  Option  B. 
below: 

AGENCIES  LICENSED  BY  NRC 


Category  of  materials  licenses 


1 .  Special  nuclear  material:  . 

A.(1)  Licenses  for  possession  and  use  of  U-235  or  plutonium  for  fuel  fabncation  activities: 

(a)  Strategic  Special  Nuclear  Material: 

Batx»ck  &  Wilcox  SNM-42  , • 

Nuclear  Fuel  Senwces  SNM-124 ••"•"• 

(b)  Low  Enriched  Uranium  in  DispersiWe  Form  Used  for  Fabrication  of  Power  Reactor  Fuel: 

Combustion  Engineering  (Hematite)  SNM-33 - 

General  Electric  Company  SNM-1097 -. 

Siemens  Nuclear  Power  SNM-1227  - — •■ • 

Westinghouse  Electric  Company  SNM-1107 • •"•• •• ™""""""; 

(2)  All  other  special  nuclear  materials  Hcenses  not  included  in  Category  1.A.(1)  which  are  licensed  tor  fuel 
cycle  activities: 

(a)  Facilities  with  limited  operations: 

Framatome  Cogema  SNM-1 168 

(b)  All  Others: 

General  Electric  SNM-960  ■    • •  ■V.VZ"  VicceiV 

B.  Ucenses  for  receipt  and  storage  of  spent  fuel  at  an  independent  spent  fuel  storage  installation  (ISFSI). 
See  10  CFR  part  171.15(c).  ^  _^   ^      m^^a,.^ 

C.  Ucenses  for  possession  and  use  of  special  nuclear  material  in  sealed  sources  contained  m  devices 
used  in  industrial  measuring  systems,  including  x-ray  fluorescence  analyzers •••••• 

D  All  other  special  nuclear  material  licenses,  except  licenses  authorizing  special  nuclear  material  m  un- 
sealed form  in  combination  that  would  constitute  a  critical  quantity,  as  defined  in  §150.11  of  this  chap- 
ter, for  which  the  licensee  shall  pay  the  same  fees  as  those  for  Category  1.A.(2) 

E.  Licenses  or  certificates  for  the  operation  of  a  uranium  enrichment  facility 

2  Sourc6  mfltGridl' 

A.(1 )  Licenses  for  possession  and  use  of  source  material  for  refining  uranium  mill  concentrates  to  uranium 

hexafiuoride •; "" 'lVii;-'-""i'.^'»ii.. 

(2)  Ucenses  for  possession  and  use  of  source  material  in  recovery  operations  such  as  mi  ling,  in-situ 
leaching,  heap-leaching,  ore  buying  stations,  ion  exchange  facilities  and  in  processing  of  ores  con- 
tainino  source  material  for  extraction  of  metals  other  than  uranium  or  thorium,  including  licenses  author- 
izing me  possession  of  byproduct  waste  material  (tailings)  from  source  material  recovery  operations,  as 
well  as  licenses  authorizing  the  possession  and  maintenance  of  a  facility  in  a  standby  mode. 

Class  I  facilities*  ^ - " 

Class  II  facilities*  > " - 

Other  facilities*  • »• 


Annual  fees^^a 


Option  A 

(rebaselining 
without  a  cap) 


Option  B 
(rebaselining 
with  a  50  per- 
cent cap) 


$3,281,000 
3,281,000 

1,100.000 
1,100.000 
1.100.000 
1,100,000 


432.000 
314,000 

1.200 


3.300 
2,043,000 


472.000 


131.000 

109,000 

30,400 


$3,288,000 
3.288,000 

1,103,000 
1.103,000 
1,103,000 
1,103,000 


433,000 
315,000 

1,200 


3,400 
2.048,000 


473,000 


92,100 
52.100 
30,500 
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Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Licensed  by  NRC— Continued 

[See  footnotes  at  end  of  table] 


Category  of  materials  licenses 


Annual  fees ^  23 


(3)  Licenses  tfiat  authorize  the  receipt  of  byproduct  material,  as  defined  in  Section  11e.(2)  of  the  Atomic 
Energy  Act,  from  other  persons  for  possession  and  disposal,  except  those  licenses  sut>ject  to  the  fees 
in  Category  2.A.(2)  or  Category  2.A.(4)  

(4)  Licenses  that  authorize  the  receipt  of  byproduct  material,  as  defined  in  Section  11e.(2)  of  the  Atomic 
Energy  Act,  from  other  persons  for  possession  and  disposal  incidental  to  the  disposal  of  the  uranium 
waste  tailings  generated  by  the  licensee's  milling  operations,  except  those  licenses  subject  to  the  fees 
in  Category  2.A.(2) 

B.  Licenses  that  autfiorize  only  the  possession,  use  and/or  installation  of  source  material  for  shielding 

C.  All  other  source  material  licenses  

Byproduct  material: 

A.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  under  Parts  30  and  33  of 
this  chapter  for  processing  or  manufacturing  of  items  containing  byproduct  material  for  commercial  dis- 
tribution   

B.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  under  Part  30  of  this  chapter  for 
processing  or  manufacturing  of  items  containing  byproduct  material  for  commercial  distribution  

C.  Licenses  issued  under  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  the  processing  or  man- 
ufacturing and  distribution  or  redistribution  of  radiopharmaceuticals,  generators,  reagent  kits  and/or 
sources  and  devices  containing  byproduct  material.  This  category  also  includes  the  possession  and  use 
of  source  material  for  shielding  authorized  under  Part  40  of  this  chapter  when  included  on  the  same  li- 
cense. This  category  does  not  apply  to  licenses  issued  to  nonprofit  educational  institutions  whose  proc- 
essing or  manufacturing  is  exempt  under  10  CFR  171.11(a)(1).  These  licenses  are  covered  by  fee  Cat- 
egory 3D  

D.  Licenses  and  approvals  issued  under  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  distribu- 
tion or  redistribution  of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  or  devices  not  in- 
volving processing  of  byproduct  material.  This  category  includes  licenses  issued  under  §§32.72,  32.73 
and  32.74  of  this  chapter  to  nonprofit  educational  institutions  whose  processing  or  manufacturing  is  ex- 
empt under  10  CFR  171.11(a)(1).  This  category  also  includes  the  possession  and  use  of  source  mate- 
rial for  shielding  authorized  under  Part  40  of  this  chapter  when  included  on  the  same  license 

E.  Licenses  for  possession  and  use  of  byproduct  material  in  sealed  sources  for  irradiation  of  materials  in 
whk:h  the  source  is  not  removed  from  its  shield  (self-shiekJed  units) 

F.  Licenses  for  possession  and  use  of  less  than  10,000  curies  of  byproduct  material  in  sealed  sources  for 
irradiation  of  materials  in  whk:h  the  source  is  exposed  for  irradiation  purposes.  This  category  also  in- 
cludes underwater  irradiators  for  irradiation  of  materials  in  which  the  source  is  not  exposed  for  inadia- 
tion  purposes  

G.  Licenses  for  possession  and  use  of  1 0,000  curies  or  more  of  byproduct  material  in  sealed  sources  for 
inadiation  of  materials  in  which  the  source  is  exposed  for  inadiation  purposes.  This  category  also  in- 
cludes undenwater  irradiators  for  inadiation  of  materials  in  which  the  source  is  not  exposed  for  irradia- 
tion purposes  ; 

H.  Licenses  issued  under  Subpart  A  of  Part  32  of  this  chapter  to  distribute  items  containing  byproduct  ma- 
terial that  require  device  review  to  persons  exempt  from  the  licensing  requirements  of  Part  30  of  this 
cfiapter,  except  specific  licenses  auttiorizing  redistribution  of  items  that  have  been  authorized  for  dis- 
tribution to  persons  exempt  from  the  licensing  requirements  of  Part  30  of  this  chapter 

I.  Licenses  issued  under  Subpart  A  of  Part  32  of  this  chapter  to  distribute  items  containing  byproduct  ma- 
terial or  quantities  of  byproduct  material  that  do  not  require  device  evaluation  to  persons  exempt  from 
the  licensing  requirements  of  Part  30  of  this  chapter,  except  for  specific  licenses  authorizing  redistribu- 
tion of  items  that  have  been  authorized  for  distribution  to  persons  exempt  from  the  licensing  require- 
ments of  Part  30  of  this  chapter 

J.  Licenses  issued  under  Subpart  B  of  Part  32  of  this  chapter  to  distribute  items  containing  byproduct  ma- 
terial that  require  sealed  source  and/or  device  review  to  persons  generally  licensed  under  Part  31  of 
this  chapter,  except  specific  licenses  authorizing  redistribution  of  temns  that  have  been  authorized  for 
distribution  to  persons  generally  licensed  under  Part  31  of  this  chapter 

K.  Licenses  issued  under  Subpart  B  of  Part  31  of  this  chapter  to  distribute  items  containing  byproduct  ma- 
terial or  quantities  of  byproduct  material  that  do  not  require  sealed  source  and/or  device  review  to  per- 
sons generally  lk»nsed  under  Part  31  of  this  chapter,  except  specific  licenses  authorizing  redistribution 
of  items  ttiat  have  tjeen  authorized  for  distribution  to  persons  generally  licensed  under  Part  31  of  this 
chapter 

L.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  under  Parts  30  and  33  of 
this  chapter  for  research  and  development  that  do  not  authorize  commercial  distribution  

M.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  under  Part  30  of  this  chapter  for 
research  and  devektpment  that  do  not  authorize  commercial  distribution  

N.  Licenses  that  authorize  services  for  other  licensees,  except: 

(1)  Licenses  that  authorize  only  calibration  and/or  leak  testing  sewices  are  subject  to  the  fees  speci- 
fied in  fee  Category  3P;  and 

(2)  Licenses  that  authorize  waste  disposal  sen/ices  are  subject  to  the  fees  specified  in  fee  Cateoories 
4A,  4B.  and  4C 


Optkjn  A 

(rebaselining 

without  a  cap) 


61,000 


13,000 

600 

11.700 


26,000 
6,300 


Option  B 
(rebaselining 
with  a  50  per- 
cent cap) 


15,300 


3,800 
3,400 

5,700 

14,800 

3,200 

4.600 
2,100 

1,700 

11,200 

5,000 

5,200 


67.600 


11,900 

620 

11,700 


24,800 
6,300 


15.400 


3,800 
3.400 

5,700 

14,800 

3,200 

4,600 
2,100 

1,700 

11,200 

5.000 

5,200 
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SCHEDULE  OF  MATERIALS  ANNUAL  FEES  AND  FEES  FOR  GOVERNMENT  AGENCIES  LICENSED  BY  NRC-Continued 

[See  footnotes  at  end  of  \atAe] 


Category  of  materials  licenses 


Annual  fees '23 


Option  A 
(rebaselining 
without  a  cap) 


O  Licenses  for  possession  and  use  of  byproduct  material  issued  under  Part  34  of  this  chapter  for  indus- 
trial radiography  operations.  This  category  also  includes  the  possession  and  use  of  source  matenal  for 
shielding  authorized  under  Part  40  of  this  chapter  whan  authorized  on  the  same  license 

P.  All  other  specific  byproduct  material  Kcenses.  except  those  in  Categones  4A  through  9D  

4.  Waste  disposal  and  processing:  ^   .,  ,^.,  „.. 

A.  Licensesspecifically  authorizing  the  receipt  of  waste  byproduct  matenal,  source  matenal  o^  spwwJnu- 
dear  material  from  other  persons  for  the  purpose  of  contingency  storage  or  commeraal  land  dispose 
bv  the  licensee;  or  licenses  authorizing  contingency  storage  of  low-level  radioactive  waste  at  the  site  of 
nudear  power  reactors;  or  licenses  for  receipt  of  waste  from  other  persons  for  incineration  or  other 
treatmerTpackaging  of  resulting  waste  and  residues,  and  transfer  of  padwges  to  another  person  au- 
thorized to  receive  or  dispose  of  waste  material "T^'l Z^'i 

B  Licenses  spedficalty  authorizing  the  receipt  of  waste  byproduct  material,  source  "Wjerial.  or  apedal  nu- 
dear material  from  other  persons  for  the  purpose  of  pad«ging  or  repackaging  the  matenal.  The  ^ 
censee  will  dispose  of  the  material  by  transfer  to  anotfier  person  authorized  to  receive  or  dwpoee  of  the 

C.  Lk»n8es'^ii^<iiiy  aiftt>orizing  the  receipt  of  prepadtaged  waste  byPfO^Juctiraterial,  source  material 
or  spedal  nudear  material  from  other  persons.  The  licensee  will  dispose  of  the  matenal  by  transfer  to 
another  person  authorized  to  receive  or  dispose  of  the  material  - - 

^'  ^A '  U^Ss  for  possession  and  use  of  byproduct  material,  source  material,  and/or  spedal  nudear  matenal 

for  well  logging  well  surveys,  and  tracer  studies  other  than  field  flooding  tracer  studies  

B.  Ucenses  for  possession  and  use  of  byproduct  material  for  field  flooding  tracer  studies - 

^'    A.  Licenses "fw'commerdal  collectkjn  and  laundry  of  items  cortaminated  with  byproduct  material,  source 
material,  or  spedal  nudear  material 

7  miAfiicdl  licdnsQS* 

A  Ucenses  issued  under  Parts  30.  35.  40.  and  70  of  this  diapter  for  human  use  of  byprodud  material 
source  material,  or  spedal  nudear  material  in  sealed  sources  contained  in  teletherapy  devices.  TTiis 
category  also  indudes  the  possession  and  use  of  source  material  for  shielding  when  authonzed  on  the 

B  ISJSisS^brMd'scoro''^^^^  or  two  or  more  physicians  under  Parte  30.  33, 

'35  40  and  70  of  this  chapter  authorizing  research  and  devetopment,  induding  human  use  of  byprodud 

material  except  licenses  for  byprodud  material,  source  material,  or  spedal  nudear  matenal  in  sealed 

sources  contained  in  teletherapy  devices.  This  category  also  indudes  the  possession  and  use  of  source 

material  for  shielding  when  authorized  on  the  same  license.^ V::  "IJiJ'^^.''^-^^' 

C  Other  licenses  issued  under  Parts  30,  35,  40,  and  70  of  this  diapter  for  human  use  of  byprodud  mate- 
'rial  source  material,  and/or  spedal  nuclear  material  except  licenses  for  byprodud  matenal,  source  ma- 
terial or  special  nudear  material  in  sealed  sources  contained  in  teletherapy  devices.  This  category  also 
indudes  the  possession  and  use  of  source  material  for  shielding  when  authonzed  on  the  same  li- 
cense.^  

^'    A.'  Uron^  for  possession  and  use  of  byprodud  material,  source  material,  or  special  nudear  material  for 

civil  defense  adivities  

9.  Device,  produd,  or  sealed  source  safety  evaluation.                                                      ^^^,^.^  motonoi 
A  Registrations  issued  for  the  safety  evaluation  of  devices  or  products  containing  byprodud  matenal. 
**  ...       >-.  .. .-.«.  .-I 'j-.-j^-o  for  commercial  distnbution  


source  material,  or  spedal  nudear  material,  except  reader  fuel  devices. 

B  Reaistrations  issued  for  the  safety  evaluation  of  devices  or  produds  containing  byprodud  matenal, 
source  material,  or  special  nudear  material  manufadured  in  accordance  with  the  unique  specifications 
of.  and  for  use  by,  a  single  applicant,  except  reactor  fuel  devices ••••••• •••••■ — 

C  Registratwns  issued  for  the  safety  evaluation  of  sealed  sources  containing  byprodud  matenal,  source 
material  or  spedal  nudear  material,  except  reader  fijel,  for  commercial  distnbution 

D  Registrations  issued  tor  the  safety  evaluation  of  sealed  sources  containing  byprodud  matenal.  «xiroe 
material,  or  spedal  nudear  material,  manufactured  in  accordance  with  the  unkjue  specifications  of.  and 
for  use  by,  a  single  applicant,  except  reader  fuel  

10.  Transportation  of  radioactive  material:  

A.  Certificates  of  Compliance  or  other  padtage  approvals  issued  tor  design  of  casks,  padcages.  and  ship- 
ping containers: 

Spent  Fuel.  High-Level  Waste,  and  plutonium  air  packages  - 

Other  Casks  "•• - 

B.  Quality  assurance  program  approvals  issued  under  10  CFR  part  71: 

Users  and  Fabricators : - 

Users  " 

11.  Standardized  spent  fuel  fedllties • ~ - 

12.  Special  Projeds * 

13.  A.  Spent  fijel  storage  cask  Certificate  of  Compliance  


14.700 
2,600 


Option  B 

(rebaselining 
with  a  50  per- 
cent cap) 


"N/A 

11.300 
8,400 


9,900 

»N/A 


18,900 

15,300 

27,800 

5,800 

1.200 

6,000 

4,300 
1,800 

600 


»N/A 
6N/A 

66.700 
2.200 
6N/A 
«N/A 
6N/A 


14.700 
2,500 


11,400 

8,400 

10,000 

19,000 

15,300 

27,800 

5,800 

1,200 

6,100 

4.300 
1.800 

620 


66,800 
1,500 
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[See  footnotes  at  end  of  table] 


Category  of  materials  licenses 


B.  General  licenses  for  storage  of  spent  fuel  under  10  CFR  72.210 

14.  Byproduct,  source,  or  special  nuclear  material  licenses  and  other  approvals  autfiorizing  decommissioning, 
decontamination,  reclamation,  or  site  restoration  activities  under  to  10  CFR  parts  30,  40,  70,  72,  and  76  of 
this  chapter 

15.  Import  and  Export  licenses !."!!."!"!!"!"" 

16.  Reciprocity !..!!"!.".""!..*1"!!.."!! 

17.  Master  materials  licenses  of  broad  scope  issued  to  Government  agencies 

18.  Department  of  Energy: 

A.  Certificates  of  Compliance ^... 

B.  Uranium  Mill  Tailing  Radiation  Control  Act  (UMTRCA)  activities '.I""!!""!~"!.!"!!!"!"!!"!"!!!"!!"] 


Annual  fees  ^  ^  ^ 


Option  A 
(rebaselining 
without  a  cap) 


Option  B 
(rebaselining 
with  a  50  per- 
cent cap) 


873,000 
870,000 


•See  10  CFR  171.15(c). 

'  Annual  fees  will  be  assessed  based  on  whether  a  licensee  held  a  valid  license  with  the  NRC  authorizing  possession  and  use  of  radioactive 
matenal  dunng  the  fiscal  year.  However,  the  annual  fee  is  waived  for  those  materials  licenses  and  holders  of  certificates  registrations  and  ap- 
provals who  either  filed  for  termination  of  their  licenses  or  approvals  or  filed  for  possession  only/storage  licenses  prior  to  October  1  l'998  and 
permanently  ceased  licensed  activities  entirely  by  September  30,  1998.  Annual  fees  for  licensees  who  filed  for  tennination  of  a  license  down- 
grade of  a  license,  or  for  a  POL  during  the  fiscal  year  and  for  new  licenses  issued  during  the  fiscal  year  will  be  prorated  in  accordance  with  the 
provisions  of  §171.17.  If  a  person  holds  more  than  one  license,  certificate,  registration,  or  approval,  the  annual  fee(s)  will  be  assessed  for  each 
Hcense,  certificate,  registration,  or  approval  held  by  that  person.  For  licenses  that  authorize  more  than  one  activity  on  a  single  license  (e  q 
human  use  and  irradiator  activities),  annual  fees  will  be  assessed  for  each  category  applicable  to  the  license.  Licensees  paying  annual  fees 
under  Category  1  A(1 )  are  not  subject  to  the  annual  fees  for  Category  1C  and  1 D  for  sealed  sources  authorized  in  the  license 

2  Payment  of  the  prescribed  annual  fee  does  not  automatically  renew  the  license,  certificate,  registration,  or  approval  for  which  the  fee  is  paid 
Renewal  applications  must  be  filed  in  accordance  with  the  requirements  of  Parts  30,  40,  70,  71 ,  72,  or  76  of  this  chapter 

3  Each  fiscal  year  fees  for  these  materials  licenses  will  be  calculated  and  assessed  in  accordance  with  §171.13  and  will  be  published  in  the 
Federal  Register  for  notice  and  comment. 

*A  Class  I  license  includes  mill  licenses  issued  for  the  extraction  of  uranium  from  uranium  ore.  A  Class  II  license  includes  solution  mining  li- 
censes (in-situ  and  heap  leach)  issued  for  the  extraction  of  uranium  from  uranium  ores  including  research  and  development  licenses  An  "other" 
license  includes  licenses  for  extraction  of  metals,  heavy  metals,  and  rare  earths. 

5  There  are  no  existing  NRC  licenses  in  these  fee  categories.  Once  NRC  issues  a  license  for  these  categories,  the  Commission  will  consider 
establishing  an  annual  fee  for  that  type  of  license. 

6  Standardized  spent  fuel  facilities,  10  CFR  parts  71  and  72  Certificates  of  Compliance,  and  special  reviews,  such  as  topical  reports  are  not 
assessed  an  annual  fee  because  the  generic  costs  of  regulating  these  activities  are  primarily  attributable  to  the  users  of  the  desiqns  certificates 
and  topical  reports.  ' 

licensees  in  this  category  are  not  assessed  an  annual  fee  because  they  are  charged  an  annual  fee  in  other  categories  while  they  are  li- 

COnSou  TO  OpGr3t6' 

8  No  annual  fee  is  charged  because  it  is  not  practical  to  administer  due  to  the  relatively  short  life  or  temporary  nature  of  the  license 
^Separate  annual  fees  will  not  be  assessed  for  pacemaker  licenses  issued  to  medical  institutions  who  also  hold  nuclear  medicine  licenses 
under  Categories  78  or  7C. 
10  This  includes  Certificates  of  Compliance  issued  to  DOE  that  are  not  under  the  Nuclear  Waste  Fund. 


(e)  The  activities  comprising  the 
surcharge  are  as  follows: 

(1)  LLW  disposal  generic  activities: 

(2)  Activities  not  attributable  to  an 
existing  NRC  licensee  or  classes  of 
licensees;  e.g.,  international  cooperative 
safety  program  and  international 
safeguards  activities;  support  for  the 
Agreement  State  program;  site 
decommissioning  management  plan 
(SDMP)  activities;  and 

(3)  Activities  not  ciurently  assessed 
licensing  and  inspection  fees  under  10 
CFR  part  170  based  on  existing  law  or 
Commission  policy,  e.g.,  reviews  and 
inspections  conducted  of  nonprofit 
educational  institutions  and  reviews  for 
Federal  agencies;  activities  related  to 
decommissioning  and  reclamation;  and 
costs  that  would  not  be  collected  from 
small  entities  based  on  Commission 
policy  in  accordance  with  the 
Regulatory  Flexibility  Act. 

15.  Section  171.19  is  revised  to  read 
as  foUows: 


§171.19    Payment. 

(a)  Method  of  payment.  Aimual  fee 
payments,  made  payable  to  the  U.S. 
Nuclear  Regulatory  Commission,  are  to 
be  made  in  U.S.  funds  by  electronic 
funds  transfer  such  as  ACH  (Automated 
Clearing  House)  using  EDI  (Electronic 
Data  Interchange),  check,  draft,  money 
order,  or  credit  card.  Federal  agencies 
may  also  make  payment  by  the  On-line 
Payment  and  Collection  System 
(OPAC's).  Where  specific  payment 
instructions  are  provided  on  the 
invoices  to  applicants  and  licensees, 
payment  should  be  made  accordingly, 
e.g.  invoices  of  $5,000  or  more  should 
be  paid  via  ACH  through  NRC's 
Lockbox  Bank  at  the  address  indicated 
on  the  invoice.  Credit  card  payments 
should  be  made  up  to  the  limit 
established  by  the  credit  card  bank,  in 
accordance  with  specific  instructions 
provided  with  the  invoices,  to  the 
Lockbox  Bank  designated  for  credit  card 
payments.  In  accordance  with 


Department  of  the  Treasury 
requirements,  refunds  vdll  only  be  made 
upon  receipt  of  information  on  the 
payee's  financial  institution  and  bank 
accounts. 

(b)  Annual  fees  in  the  amoiuit  of 
$100,000  or  more  and  described  in  the 
Federal  Register  notice  issued  under 
§  171.13  must  be  paid  in  quarterly 
installments  of  25  percent  as  billed  by 
the  NRC.  The  quarters  begin  on  October 
1,  January  1,  April  1,  and  JiUy  1  of  each 
fiscal  year.  The  NRC  will  adjust  the 
fourth  quarterly  invoice  to  recover  the 
full  amoimt  of  the  revised  annual  fee.  If 
the  amounts  collected  in  the  first  three 
quarters  exceed  the  amount  of  the 
revised  annual  fee,  the  overpajonent 
will  be  refunded.  Licensees  whose 
annual  fee  for  FY  1998  was  less  than 
$100,000  (billed  on  the  anniversary  date 
of  the  license),  and  whose  revised 
annual  fee  for  FY  1999  would  be 
$100,000  (subject  to  quarterly  billing), 
would  be  issued  a  bill  upon  publication 
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of  the  final  rule  for  the  full  amount  of 
the  FY  1999  annual  fee,  less  any 
payments  received  for  FY  1999  based  on 
the  anniversary  date  billing  process. 

(c)  Annual  fees  that  are  less  than 
$100,000  are  billed  on  the  anniversary 
date  of  the  license.  For  annual  fee 
purposes,  the  anniversary  date  of  the 
license  is  considered  to  be  the  first  day 
of  the  month  in  which  the  original 
license  was  issued  by  the  NRC. 
Licensees  that  are  billed  on  the  license 
anniversary  date  will  be  assessed  the 
annual  fee  in  effect  on  the  anniversary 
date  of  the  license.  Materials  licenses 
subject  to  the  annual  fee  that  are 
terminated  diuing  the  fiscal  year  but 
prior  to  the  anniversary  month  of  the 
license  will  be  billed  upon  termination 
for  the  fee  in  effect  at  the  time  of  the 
billing.  New  materials  licenses  subject 
to  the  annual  fee  will  be  billed  in  the 
month  the  license  is  issued  or  in  the 
next  available  monthly  billing  for  the 
fee  in  effect  on  the  anniversary  date  of 
the  license.  Thereafter,  annual  fees  for 
new  licenses  will  be  assessed  in  the 
anniversary  month  of  the  license. 

(d)  Annual  fees  of  less  than  $100,000 
must  be  paid  as  billed  by  the  NRC. 
Materials  license  annual  fees  that  are 
less  than  $100,000  are  billed  on  the 
anniversary  date  of  the  license.  The 
materials  licensees  that  are  billed  on  the 
anniversary  date  of  the  license  are  those 
covered  by  fee  categories  IC,  1.D, 
2(A)(2)  other,  2A(3),  2A(4),  2B,  2C,  3A 
throu^  3P.  4B  through  9D,  lOA,  and 

lOB. 

(e)  Payment  is  due  on  the  invoice  date 
and  interest  accrues  from  the  date  of  the 
invoice.  However,  interest  will  be 
waived  if  payment  is  received  within  30 
days  from  the  invoice  date. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  March,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Petra- ).  Rabideau, 
Acting  Chief  Financial  Officer. 

Note:  This  appendix  will  not  appear  in  the 
Ck)de  of  Federal  Regulations. 

Appendix  A  to  this  Proposed  Rule— Draft 
Regulatory  Flexibility  Analysis  for  the 
Amendments  to  10  CFR  Part  170  (License 
Fees)  and  10  CFR  Part  171  (Annual  Fees) 

/.  Background 

The  Regulatory  Flexibility  Act  (RFA),  as 
amended.  (5  U.S.C.  601  et  seq.]  requires  that 
agencies  consider  the  impact  of  their 
rulemakings  on  small  entities  and,  consistent 
with  applicable  statutes,  consider 
alternatives  to  minimize  these  impacts  on  the 
businesses,  organizations,  and  govenunent 
jurisdictions  to  which  they  apply. 

The  NRC  has  established  standards  for 
determining  which  NRC  licensees  qualify  as 
small  entities  (10  CFR  2.801).  These  size 
standards  reflect  the  Small  Business 
Administration's  most  common  receipts- 


based  size  standards  and  include  a  size 
standard  for  business  concerns  that  are 
manufacturing  entities.  The  NRC  uses  the 
size  standards  to  reduce  the  impact  of  annual 
fees  on  small  entities  by  establishing  a 
licensee's  eligibility  to  qualify  for  a 
maximum  small  entity  fee.  The  small  entity 
fee  categories  in  §  171.16(c)  of  this  proposed 
rule  are  based  on  the  NRC's  size  standards 
The  Omnibus  Budget  Reconciliation  Act 
(OBRA-90),  as  amended,  requires  that  the 
NRC  recover  approximately  100  percent  of  its 
budget  authority,  less  appropriations  from 
the  Nuclear  Waste  Fund,  by  assessing  Ucense 
and  annual  fees.  OBRA-90  requires  that  the 
schedule  of  charges  established  by  rule 
should  fairly  and  equitably  allocate  the  total 
amount  to  recovered  from  NRC's  licensees 
and  be  assessed  under  the  principle  that 
licensees  who  require  the  greatest 
expenditxue  of  agency  resources  pay  the 
greatest  annual  charges.  The  amount  to  be 
collected  for  FY  1999  is  approximately 
$449.6  million. 

Since  1991,  the  NRC  has  complied  with 
OBRA-90  by  issuing  a  final  rule  that  amends 
its  fee  regulations.  These  final  rules  have 
established  the  methodology  used  by  NRC  in 
identifying  and  determining  the  fees  to  be 
assessed  and  collected  in  any  given  fiscal 
year. 

Since  FY  1996,  the  NRC  stabilized  annual 
fees  by  adjusting  the  annual  fees  only  by  the 
percentage  change  (plus  or  minus)  in  NRC's 
total  budget  authority.  The  percentage  change 
would  be  adjusted  based  on  changes  in  the 
10  CFR  part  170  fees  and  other  adjustments 
as  well  as  an  adjustment  for  the  number  of 
licensees  paying  the  fees.  The  NRC  indicated 
that  if  there  was  a  substantial  change  in  the 
total  NRC  budget  authority  or  the  magnitude 
of  the  budget  allocated  to  a  specific  class  of 
licensees,  the  annual  fee  base  would  be 
recalculated.  Because  the  NRC  is  proposing 
to  establish  a  new  annual  fee  class  for  FY 
1999  and  based  on  program  changes  that 
have  occiured,  the  NRC  is  proposing  to 
establish  new  baseline  annual  fees  this  fiscal 
year.  This  rebaselining  would  result  in 
significant  annual  fee  increases  for  certain 
classes  of  licensees.  Therefore,  the  NRC  is 
presenting  for  public  comment  two  potential 
annual  fee  schedules.  Option  A-rebaselining 
without  a  cap,  and  Option  B-rebaselining 
with  a  50  percent  cap.  The  NRC  recognizes 
that  under  either  option  the  rebaselined 
aimual  fees  would  result  in  an  increase  in  the 
annual  fees  charged  to  some  categories  of 
materials  licensees. 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA) 
is  intended  to  reduce  regulatory  burdens 
imposed  by  Federal  agencies  on  small 
businesses,  nonprofit  organizations,  and 
governmental  jurisdictions.  SBREFA  also 
provides  Congress  with  the  opportunity  to 
review  agency  rules  before  they  go  into  effect. 
Under  this  legislation,  the  NRC  annual  fee 
rule  is  considered  a  "major"  rule  and  must 
be  reviewed  by  Congress  and  the  Comptroller 
General  before  the  rule  becomes  effective. 
SBREFA  also  requires  that  an  agency  prepare 
a  guide  to  assist  small  entities  in  complying 
with  each  rule  for  which  final  regulatory 
flexibility  analysis  is  prepared.  This 
Regulatory  Flexibility  Analysis  and  the  small 


entity  compliance  guide  (Attachment  1)  have 
been  prepared  for  the  FY  1999  fee  rule  as 
required  by  law. 

n.  Impact  on  Small  Entities 

The  fee  rule  results  in  substantial  fees 
being  charged  to  those  individuals, 
organizations,  and  companies  that  are 
licensed  by  the  NRC,  including  those 
licensed  under  the  NRC  materials  program. 
The  comments  received  on  previous 
proposed  fee  rules  and  the  small  entity 
certifications  received  in  response  to 
previous  final  foe  rules  indicate  that  NRC 
licensees  qualifying  as  small  entities  under 
the  NRC's  size  standards  are  primarily 
materials  licensees.  Therefore,  this  analysis 
will  focus  on  the  economic  impact  of  the 
annual  fees  on  materials  licensees.  About  20 
percent  of  these  licensees  (approximately 
1.400  licensees)  have  requested  small  entity 
certification  in  the  past.  A  1993  NRC  survey 
of  its  materials  licensees  indicated  that  about 
25  percent  of  these  licensees  could  qualify  as 
small  entities  under  the  NRC's  size 
standards. 

The  commenters  on  previous  fee 
rulemakings  consistently  indicated  that  the 
following  results  would  occur  if  the  proposed 
annual  fees  were  not  modified. 

1.  Large  firms  would  gain  an  unfair 
competitive  advantage  over  small  entities. 
Commenters  noted  that  small  and  very  small 
companies  ("Mom  and  Pop"  operations) 
would  find  it  more  difficult  to  absorb  the 
annual  fee  than  a  large  corporation  or  a  high- 
volume  type  of  operation.  In  competitive 
markets,  such  as  soils  testing,  annual  fees 
would  put  small  Ucensees  at  an  competitive 
extreme  disadvantage  with  its  much  larger 
competitors  because  the  proposed  fees  would 
be  the  same  for  a  two-person  licensee  and  for 
a  large  firm  with  thousands  of  employees. 

2.  Some  firms  would  be  forced  to  cancel 
their  licenses.  A  licensee  with  receipts  of  less 
than  $500,000  per  year  stated  that  the 
proposed  rule  would,  in  effect,  force  it  to 
relinquish  its  soil  density  gauge  and  license, 
thereby  reducing  its  ability  to  do  its  work 
effectively.  Other  Ucensees,  especially  well- 
loggers,  noted  that  the  unmitigated  cost  of  the 
rule  would  force  small  businesses  to  get  rid 
of  the  materials  license  altogether. 
Commenters  stated  that  the  proposed  rule 
would  result  in  about  10  percent  of  the  well- 
logging  Ucensees  terminating  their  licenses 
immediately  and  approximately  25  percent 
terminating  their  licenses  before  the  next 
annual  assessment. 

3.  Some  companies  would  go  out  of 
business. 

4.  Some  companies  would  have  budget 
problems.  Many  medical  licensees  noted 
that,  along  with  reduced  reimbtusements,  the 
proposed  increase  of  the  existing  fees  and  the 
introduction  of  additional  fees  would 
significantly  affect  their  budgets.  Others 
noted  that,  in  view  of  the  cuts  by  Medicare 
and  other  third  party  carriers,  the  fees  would 
produce  a  hardship  and  some  facilities 
would  experience  a  great  deal  of  difficulty  in 
meeting  this  addiUonal  burden. 

Since  aimual  fees  were  first  established, 
approximately  3,000  license,  approval,  and 
registration  terminations  have  been 
requested.  Although  some  of  these 
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terminations  were  requested  because  the 
license  was  no  longer  needed  or  licenses  or 
registrations  could  be  combined,  indications 
are  that  other  termination  requests  were  due 
to  the  economic  impact  of  the  fees. 

The  NRC  continues  to  receive  written  and 
oral  comments  ht)m  small  materials  licensees 
indicating  that  the  monetary  threshold  for 
small  entities  was  not  representative  of  small 
businesses  with  gross  receipts  in  the 
thousands  of  dollars.  These  commenters 
believe  that  even  the  $1,800  maximum 
annual  fee  represents  a  relatively  high 
percentage  of  gross  annual  receipts  for  these 
"Mom  and  Pop"  type  businesses.  Therefore, 
even  the  reduced  annual  fee  could  have  a 
significant  impact  on  the  ability  of  these 
types  of  businesses  to  continue  to  operate. 

To  alleviate  the  significant  impact  of  the 
annual  fees  on  a  sut»tantial  number  of  small 
entities,  the  NRC  considered  the  following 
alternatives,  in  accordance  with  the  RFA,  in 
developing  each  of  its  fee  rules  since  1991. 

1.  Base  fees  on  some  measure  of  the 
amount  of  radioactivity  possessed  by  the 
licensee  (e.g.,  number  of  sources). 

2.  Base  fees  on  the  frequency  of  use  of  the 
licensed  radioactive  material  (e.g.,  volume  of 
patients). 

3.  Base  fees  on  the  NRC  size  standards  for 
small  entities. 

The  NRC  has  reexamined  its  previous 
evaluations  of  these  alternatives  and 
continues  to  believe  that  establishment  of  a 
maximum  fee  for  small  entities  is  the  most 
appropriate  and  effective  option  for  reducing 
the  impact  of  its  fees  on  small  entities. 

The  NRC  established,  and  intends  to 
continue  for  FY  1999,  a  maximum  annual  fee 
for  small  entities.  The  RFA  and  its 
implementing  guidance  do  not  provide 
specific  guidelines  on  what  constitutes  a 
significant  economic  impact  on  a  small 
entity.  Therefore,  the  NRC  has  no  benchmark 
to  assist  it  in  determining  the  amount  or  the 
percent  of  gross  receipts  that  should  be 
charged  to  a  small  entity.  For  FY  1999,  the 
NRC  will  rely  on  the  analysis  previously 
completed  that  established  a  maximum 
annual  fee  for  a  small  entity  and  the  amount 
of  costs  that  must  be  recovered  from  other 
NRC  licensees  as  a  result  of  establishing  the 
maximum  annual  fees. 

The  NRC  continues  to  believe  that  the  10 
CFR  part  170  application  fees,  or  any 
adjustments  to  these  licensing  fees  during  the 
past  year,  do  not  have  a  significant  impact  on 
small  entities. 

By  maintaining  the  maximum  annual  fee 
for  small  entities  at  $1,800,  the  annual  fee  for 
many  small  entities  is  reduced  while  at  the 
same  time  materials  licensees,  including 
small  entities,  would  pay  for  most  of  the  FY 
1999  costs  attributable  to  them.  The  costs  not 
recovered  from  small  entities  are  allocated  to 
other  materials  licensees  and  to  power 
reactors.  However,  the  amount  that  must  be 
recovered  from  other  licensees  as  a  result  of 
maintaining  the  maximum  annual  fee  is  not 
expected  to  increase  significantly.  Therefore, 


the  NRC  is  proposing  to  continue,  for  FY 
1999,  the  maximum  aimual  fee  (base  annual 
fee  plus  surcharge)  for  certain  small  entities 
at  $1,800  for  each  fee  category  covered  by 
each  license  issued  to  a  small  entity. 

While  reducing  the  impact  on  many  small 
entities,  the  Commission  agrees  that  the 
maximum  annual  fee  of  $1,800  for  small 
entities,  when  added  to  the  Part  170  license 
fees,  may  continue  to  have  a  significant 
impact  on  materials  licensees  with  annual 
gross  receipts  in  the  thousands  of  dollars. 
Therefore,  as  in  each  year  since  1992,  the 
NRC  is  continuing  the  lower-tier  small  entity 
annual  fee  of  $400  for  small  entities  with 
relatively  low  gross  annual  receipts.  The 
lower-tier  small  entity  fee  of  $400  also 
applies  to  manufacturing  concerns,  and 
educational  institutions  not  State  or  publicly 
supported,  with  less  than  35  employees. 
Therefore,  even  though  the  proposed 
rebaselined  annueil  fees  would  increase  the 
annual  fees  charged  to  several  categories  of 
materials  licensees,  licensees  who  qualify  as 
small  entities  would  not  be  adversely 
affected. 

in.  Summary 

The  NRC  has  determined  that  the  10  CFR 
part  171  annual  fees  significantly  impact  a 
substantial  number  of  small  entities.  A 
maximum  fee  for  small  entities  strikes  a 
balance  between  the  requirement  to  collect 
100  percent  of  the  NRC  budget  and  the 
requirement  to  consider  means  of  reducing 
the  impact  of  the  fee  on  small  entities.  On  the 
basis  of  its  regulatory  flexibility  analyses,  the 
NRC  concludes  that  a  maximum  annual  fee 
of  $1,800  for  small  entities  and  a  lower-tier 
small  entity  annual  fee  of  $400  for  small 
businesses  and  not-for-profit  organizations 
with  gross  annual  receipts  of  less  than 
$350,000,  small  governmental  jurisdictions 
with  a  population  of  less  than  20,000,  small 
manufacturing  entities  that  have  less  than  35 
employees  and  educational  institutions  that 
are  not  State  or  publicly  supported  and  have 
less  than  35  employees  reduces  the  impact 
on  small  entities.  At  the  same  time,  these 
reduced  annual  fees  are  consistent  with  the 
objectives  of  OBRA-90.  Thus,  the  fees  for 
small  entities  maintain  a  balance  between  the 
objectives  of  OBRA-90  and  the  RFA. 
Therefore,  the  analysis  and  conclusions 
established  in  previous  fee  rules  remain  valid 
for  FY  1999. 

Attachment  1  to  Appendix  A 

U.S.  Nuclear  Regulatory  Commission,  Small 
Entity  Compliance  Guide,  Fiscal  Year  1999 
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requires  all  Federal  agencies  to  prepare  a 
written  guide  for  each  "major"  final  rule  as 
defined  by  the  Act.  The  NRC's  fee  rule, 
published  annually  to  comply  with  the 
Omnibus  Budget  Reconciliation  Act  of  1990 
(OBRA-90)  requires  the  NRC  to  collect 
approximately  100  percent  of  its  budget 
authority  each  year  through  fees.  This  rule  is 
considered  a  "major"  rule  under  this  law. 
This  compliance  guide  has  been  prepared  to 
assist  NRC  material  licensees  comply  with 
the  FY  1999  fee  rule. 

Licensees  may  use  this  guide  to  determine 
whether  they  qualify  as  a  small  entity  under 
NRC  regulations  and  are  eligible  to  pay 
reduced  FY  1999  annual  fees  assessed  under 
10  CFR  part  171.  The  NRC  has  established 
two  tiers  of  separate  annual  fees  for  those 
materials  licensees  who  qualify  as^mall 
entities  under  NRC's  size  standards. 

Licensees  who  meet  NRC's  size  standards 
for  a  small  entity  must  complete  NRC  Form 
526  to  qualify  for  the  reduced  annual  fee. 
This  form  accompanies  each  annual  fee 
invoice  mailed  to  materials  licensees.  The 
completed  form,  the  appropriate  small  entity 
fee,  and  the  payment  copy  of  the  invoice, 
should  be  mailed  to  the  U.S.  Nuclear 
Regulatory  Commission,  License  Fee  and 
Accounts  Receivable  Branch,  to  the  address 
indicated  on  the  invoice.  Failure  to  file  a 
small  entity  certification  in  a  timely  manner 
may  result  in  the  denial  of  any  refund  that 
might  otherwise  be  due. 

NRC  Definition  of  Small  Entity 

The  NRC  has  defined  a  small  entity  for 
purposes  of  compliance  with  its  regulations 
(10  CFR  2.810)  as  follows: 

1.  Small  business — a  for-profit  concern  that 
provides  a  service  or  a  concern  not  engaged 
in  manufacturing  with  average  gross  receipts 
of  $5  million  or  less  over  its  last  3  completed 
fiscal  years; 

2.  Manufacturing  industry — a 
manufacturing  concern  with  an  average 
number  of  500  or  fewer  employees  based 
upon  employment  during  each  pay  period  for 
the  preceding  12  calendar  months; 

3.  Small  organization — a  not-for-profit 
organization  which  is  independently  owned 
and  operated  and  has  annual  gross  receipts 
of  $5  million  or  less; 

4.  Small  governmental  jurisdiction — a 
government  of  a  city,  county,  town, 
township,  village,  school  district  or  special 
district  with  a  population  of  less  than  50,000; 

5.  Small  educational  institution — an 
educational  institution  supported  by  a 
qualifying  small  governmental  jurisdiction, 
or  one  that  is  not  state  or  publicly  supported 
and  has  500  or  fewer  employees;  ^ 

NRC  Small  Entity  Fees 

In  10  CFR  171.16(c),  the  NRC  has 
established  two  tiers  of  small-entity  fees  for 
licensees  that  qualify  under  the  NRC's  size 
standards.  Currently,  these  fees  are  as 
follows: 


^  An  educational  institution  referred  to  in  the  size 
standards  is  an  entity  whose  primary  function  is 
education,  whose  programs  are  accredited  by  a 


nationally  recognized  accrediting  agency  or 
association,  who  is  legally  authorized  to  provide  a 
program  of  organized  instruction  or  study,  who 


provides  an  educadonal  program  for  which  it 
awards  academic  degrees,  and  whose  educational 
programs  are  available  to  the  public. 
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Small  Business  Not  Engaged  In  Manufacturing  and  Small  Not-For  Profit  Organizations  (Gross  Annual  Receipts): 

$350,000  to  $5  million  

Less  than  $350,000 ■ ■ • 

Ktenufacturing  entities  ttiat  have  an  average  of  500  employees  or  less: 

35  to  500  employees - : "' 

Small  Governmental  JurisdicticKTs"{lnduding  publicly  supported  educational  institutions)  (Population): 

20,000  to  50,000  • 

EduiSKstitiitions'thrt'weiwt' State  iid  have  500  Emptoyees  or  Less: 

35  to  500  employees 

Less  than  35  employees 


Maximum  an- 
nual fee  per  li- 
censed cat- 
egory 


$1,800 
400 

1,800 
400 

1.800 
400 

1.800 
400 


To  pay  a  reduced  annual  fee,  a  licensee 
must  use  NRC  Form  526,  enclosed  with  the 
fee  invoice,  to  certify  that  it  meets  NRC's  size 
standards  for  a  small  entity.  Failure  to  file 
NRC  Fonn  526  in  a  timely  manner  may  result 
in  the  denial  of  any  refund  that  might 
otherwise  be  due. 

Instructions  for  Completing  NRC  Form  526 

1.  File  a  separate  NRC  Form  526  for  each 
annual  fee  invoice  received. 

2.  Complete  all  items  on  NRC  Form  526  as 
follows: 

a.  The  license  number  and  invoice  number 
must  be  entered  exactly  as  they  appear  on  the 
aimual  fee  invoice. 

b.  The  Standard  Industrial  Classification 
(SIC)  Code  should  be  entered  if  it  is  known. 

c.  The  licensee's  name  and  address  must  be 
entered  as  they  appear  on  the  invoice.  Name 
and/or  address  changes  for  billing  purposes 
must  be  aimotated  on  the  invoice.  Correcting 
the  name  and/or  address  on  NRC  Form  526 
or  on  the  invoice  does  not  constitute  a 
request  to  amend  the  license.  Any  request  to 
amend  a  license  is  to  be  submitted  to  the 
respective  licensing  staffs  in  the  NRC 
Regional  or  Headquarters  Offices. 

d.  Check  the  appropriate  size  standard 
under  which  the  licensee  qualifies  as  a  small 
'entity.  Check  one  box  only.  Note  the 

following: 

(1)  The  size  standards  apply  to  the 
licensee,  not  the  individual  authorized  users 
listed  in  the  license. 

(2)  Gross  annual  receipts  as  used  in  the 
size  standards  includes  all  revenue  in 
whatever  form  received  or  accrued  from 
whatever  sources,  not  solely  receipts  from 


licensed  activities.  There  are  limited 
excepUons  as  set  forth  at  13  CFR  121.104. 
These  are:  the  term  receipts  excludes  net 
capital  gains  or  losses,  taxes  collected  for  and 
remitted  to  a  taxing  authority  if  included  in 
gross  or  total  income,  proceeds  from  the 
transactions  between  a  concern  and  its 
domestic  or  foreign  affiliates  (if  also  excluded 
from  gross  or  total  income  on  a  consolidated 
return  filed  with  the  IRS),  and  amounts 
collected  for  another  by  a  travel  agent,  real 
estate  agent,  advertising  agent,  or  conference 
management  service  provider. 

(3)  A  licensee  who  is  a  subsidiary  of  a  large 
entity  does  not  qualify  as  a  small  entity. 

(4)  The  owner  of  the  entity,  or  an  official 
empowered  to  act  on  behalf  of  the  entity, 
must  sign  and  date  the  small  entity 
certification. 

The  NRC  sends  invoices  to  its  licensees  for 
the  full  annual  fee,  even  though  some  entities 
qualify  for  reduced  fees  as  a  small  entity. 
Licensees  who  qualify  as  a  small  entity  and 
file  NRC  Form  526,  which  certifies  eligibility 
for  small  entity  fees,  may  pay  the  reduced 
fee,  which  for  a  full  year  is  either  $1,800  or 
$400  depending  on  ihe  size  of  the  entity,  for 
each  fee  category  shown  on  the  invoice. 
Licensees  granted  a  license  during  the  first 
six  months  of  the  fiscal  year  and  licensees 
who  file  for  termination  or  for  a  possession 
only  license  and  permanently  cease  licensed 
activities  diuing  the  first  six  months  of  the 
fiscal  year  pay  only  50  percent  of  the  annual 
fee  for  that  year.  Such  an  invoice  states  the 
"Amount  Billed  Represents  50%  Proration." 
This  means  the  amount  due  from  a  small 
entity  is  not  the  prorated  amount  shown  on 
the  invoice  but  rather  one-half  of  the 


maximum  aimual  fee  shown  on  NRC  Form 
526  for  the  size  standard  under  which  the 
licensee  qualifies,  resulting  in  a  fee  of  either 
$900  or  $200  for  each  fee  category  billed 
instead  of  the  full  small  entity  aimual  fee  of 
$1,800  or  $400. 

A  new  small  entity  form  (NRC  Form  526) 
must  be  filed  with  the  NRC  each  fiscal  year 
to  qualify  for  reduced  fees  for  that  fiscal  year. 
Because  a  licensee's  "size,"  or  the  size 
standards,  may  change  from  year  to  year,  the 
invoice  reflects  the  full  fee  and  a  new  Form 
must  be  completed  and  returned  for  the  fee 
to  be  reduced  to  the  small  entity  fee. 
UCENSEES  WILL  NOT  BE  ISSUED  A  NEW 
INVOICE  FOR  THE  REDUCED  AMOUNT. 
The  completed  NRC  Form  526,  the  payment 
of  the  appropriate  small  entity  fee.  and  the 
"Payment  Copy"  of  the  invoice  should  be 
mailed  to  the  U.S.  Nuclear  Regulatory 
Commission,  License  Fee  and  Accounts 
Receivable  Branch  at  the  address  indicated 
on  the  invoice. 

If  you  have  questions  about  the  NRC's 
annual  fees,  please  call  the  license  fee  staff 
at  301-415-7554,  e-mail  the  fee  staff  at 
fees©nrc.gov,  or  write  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC 
20555,  Attention:  Office  of  the  Chief 
Financial  Officer. 

False  certification  of  small  entity  status 
could  result  in  civil  sanctions  being  imposed 
by  the  NRC  under  the  Program  Fraud  Civil 
Remedies  Act,  31  U.S.C.  3801  et.  seq.  NRC's 
implementing  regulations  are  found  at  10 
CFR  part  13. 
(FR  Doc.  99-7843  Filed  3-31-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sut>stance  Abuse  and  Mental  Health 
Services  Administration 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention;  Center  for 
Mental  Healtti  Services;  Safe  and  Drug- 
Free  Schools  and  Communities 
National  Programs;  Federal  Activities 
Grants  Program— Safe  Schools/ 
Healthy  Students  Initiative;  Notice  of 
Final  Priority  and  Selection  Criteria 

AGENCY:  Department  of  Education. 
ACHON:  Notice  of  final  priority  and 
selection  criteria  for  fiscal  year  1999. 


summary:  The  Secretary  of  Education 
(the  Secretary),  with  the  Secretary  of 
Health  and  Human  Services  and  the 
Attorney  General,  announces  a  final 
priority  and  selection  criteria  for  fiscal 
year  (FY)  1999.  Under  this  priority,  the 
Departments  of  Education  (ED),  Health 
and  Human  Services  (HHS),  and  Justice 
(DOJ)  will  fund  the  implementation  and 
enhancement  of  comprehensive 
commxmity-wide  strategies  for  creating 
safe  and  dnig-free  schools  and 
promoting  healthy  childhood 
development. 

To  be  funded,  local  comprehensive 
plans  must  address  the  following  six 
elements  and  may  address  other 
elements  as  determined  by  the  needs  of 
the  community:  (1)  Safe  school 
environment;  (2)  youth  alcohol  and  drug 
prevention,  violence  prevention,  and 
early  intervention;  (3)  school  and 
community  mental  health  preventive 
and  treatment  intervention  programs;  (4) 
early  childhood  psychosocial  and 
emotion  development  services;  (5) 
educational  reform;  and  (6)  safe  school 
policies. 

EFFECTIVE  DATE:  This  notice  takes  effect 
April  1,1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  regarding  the  Safe 
Schools/Healthy  Students  Initiative  is 
available  at  the  following  sites  on  the 
World  Wide  Web: 

http://www.ed.gov/offices/OESE/SDFS 
http://www.ojjdp.ncjrs.org 
http://www.u8doj.gov/cops 
http://www.samhsa.gov 
http://www.mentalhealth.org 


Individuals  who  use  a 
telecommunications  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-BOO-877-8339 
between  8  a.m.  and  8  p.m.  Eastern  Time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  More  than 
a  generation  of  research  has  provided  a 
solid  knowledge  base  of  the  complex 
risk  processes  that  lead  to  violent 
outcomes  for  children,  families,  schools, 
and  communities.  Antisocial  behaviors 
of  children  and  adolescents  at  highest 
risk  arise  from  the  interaction  of 
multiple  environmental  and  individual 
antecedents  that  begin  early  in  the 
child's  life.  They  include  (1)  stressful 
family  environments;  (2)  lack  of 
parenting  skills;  (3)  alienation  between 
family  and  school  (and  other 
community  institutions);  and  (4) 
individual  characteristics  of  the  child 
that  may  be  biologically  based  (e.g., 
irritability,  impulsivity),  that  interfere 
with  critical  early  attachment  and 
nurturing  relationships  and  later  make 
the  child's  behavior  difficult  to  control. 
This  results  in  the  early  onset  of 
aggressive  behaviors,  an  increase  in 
behavior  problems  at  home,  and  the 
continuation  and  escalation  of  problems 
with  peers  and  teachers  when  the  child 
reaches  school  age.  Unless  interrupted, 
antisocial  behavior  persists  throughout 
the  school  career  and  on  into  adulthood. 
High  risk  converges  in  middle  school 
and  accelerates  into  adolescence.  Risk  is 
exacerbated  by  exposing  to  negative 
peer  pressure  and  a  noxious 
environment  where  few  protective 
factors  are  available.  This,  in  turn, 
increases  the  likelihood  of  interpersonal 
violence  and  other  antisocial  behavior, 
substance  abuse  and  addiction, 
potential  drug  dealing,  the  emergence  of 
disorders  such  as  depression  and 
anxiety,  academic  failure,  risky  sexual 
behaviors  leading  to  increased  risk  for 
HIV  and  other  sexually-transmitted 
diseases,  and  teen  pregnancy. 

The  Safe  Schools/Healthy  Students 
Initiative  draws  on  the  best  practices  of 
the  education,  justice,  social  service, 
and  mental  health  systems  to  promote  a 
comprehensive,  integrated  framework 
for  use  by  communities  in  planning, 
designing,  and  implementing  programs 
to  prevent  school  violence  and  youth 
alcohol  and  other  drug  use.  This 
comprehensive  framework  includes:  (1) 
Establishing  school-community 
partnerships;  (2)  identifying  and 
measuring  the  problem;  (3)  setting 
measiu'able  goals  and  objectives;  (4) 
identifying  appropriate  research-based 
programs  and  strategies;  (5) 
implementing  the  programs  and 
strategies  in  an  integrated  fashion;  (6) 


evaluating  the  outcomes  of  the  programs 
and  strategies;  and  (7)  revising  the 
comprehensive  plan  on  the  basis  of 
evaluation  information. 

The  goal  of  the  Safe  Schools/Healthy 
Students  Initiative  is  to  help  students 
develop  the  skills  and  emotional 
resilience  necessary  to  promote  positive 
mental  health  and  engage  in  pro-social 
behavior,  and,  thereby  prevent  violent 
behavior  and  alcohol  and  other  drug  use 
to  ensure  that  all  students  who  attend 
the  schools  served  by  this  initiative  are 
able  to  learn  in  a  safe,  disciplined,  and 
drug-free  envirormient.  Successful 
applicants  will  provide  students, 
schools,  and  families  within  the  targeted 
geographic  area  to  be  served  a  network 
of  effective  comprehensive  services, 
supports,  and  activities  that  promote 
healthy  development  and  safety. 

Eligible  Applicants:  Local  educational 
agencies. 

The  Secretary,  with  the  Secretary  of 
HHS  and  the  Attorney  General,  will 
award  approximately  50  grants  in  fiscal 
year  1999  to  local  educational  agencies. 
To  be  eligible  for  funding  applicants 
must: 

(a)  Demonstrate  that  they  have 
developed  a  comprehensive,  integrated, 
commimity-wide  Safe  Schools/Healthy 
Students  Plan  in  partnership  with,  at  a 
miniTTniTTi,  their  local  public  mental 
health  authority  and  law  enforcement 
agency,  students  and  members  of  their 
families,  teachers,  and  juvenile  justice 
officials,  and  that  the  plan  addresses  at 
least  the  following  six  elements: 

(1)  safe  school  environment; 

(2)  youth  alcohol  and  drug 
prevention,  violence  prevention,  and 
early  intervention; 

(3)  school  and  community  mental 
health  preventive  and  treatment 
intervention  services; 

(4)  early  childhood  psychosocial  and  - 
emotional  development  services; 

(5)  educational  reform;  and 

(6)  safe  school  policies; 

(b)  Submit  a  written  agreement  signed 
by  the  school  superintendent,  the  head 
of  the  local  public  mental  health 
authority,  and  the  chief  law 
enforcement  executive  adopting  the 
plan  that  describes  (1)  the  goals  and 
objectives  of  the  partnership,  and  (2)  a 
delineation  of  the  roles  and 
responsibilities  of  the  partners; 

(c)  Submit  a  written  agreement  signed 
by  the  school  superintendent  and  head 
of  the  local  public  mental  health 
organization  that  describes  the 
procedures  the  signatories  will  use  for 
referral,  treatment,  and  follow-up  by  the 
appropriate  mental  health  system  for 
children  and  adolescents  with  serious 
mental  health  problems; 
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(d)  Provide  a  baseline  assessment  of 
risk  foctors  among  students  and  within 
the  community,  and  resources  and 
services  available  to  students  and  their 
families,  including: 

(1)  Risk  factors  among  students  such 
as  the  number  of  students  engaged  in 
alcohol  and  drug  use  and  violent 
behavior;  incidence  and  prevalence  of 
alcohol  and  drug  use  by  youth;  weapon 
carrying  or  possessing  in  schools; 
incidents  of  serious  and  violent  crime  in 
schools;  truancy  and  other  unauthorized 
absences;  suicidal  behaviors;  student 
suspensions  and/or  expulsions  for  drug 
use  or  violent  behavior;  students  on 
probation;  students  in  juvenile  justice 
placements;  students  in  foster  care  and 
child  protective  services;  children 
abused  and  neglected;  students  with 
emotional  and  behavioral  disorders;  and 
data  on  school  attendance  and  student 
academic  performance. 

(2)  Community  risk  factors  such  as 
socioeconomic  conditions  as  measured 
by  the  percentage  of  families  at  or  below 
the  poverty  level  and  the  percentage  of 
students  receiving  firee  and  reduced  cost 
meeds  at  schools;  population  turnover; 
racial  and  ethnic  heterogeneity;  housing 
density;  household  composition;  crime 
and  delinquency  rates,  including 
domestic  violence  and  rape;  and  suicide 
rates. 

(3)  Resources  and  services  available  to 
students  and  their  femilies  such  as 
number  of  after-school  programs; 
number  of  youth  served  by  programs  to 
build  social  skills;  number  and  quality 
of  community  mental  health  and  social 
service  organizations  available  to 
provide  services  to  children, 
adolescents,  and  families;  number  of 
youth  participating  in  academic 
readiness  programs;  niunber  and  types 
of  early  intervention  services  and 
programs;  number  and  types  of  law 
enforcement  prevention  programs; 
nimiber  of  subst£uice  abuse  programs, 
and  presence  of  a  community  anti-drug 
coalition. 

(e)  Agree  to  participate  in  a  national 
evaluation  of  the  Initiative  that  will 
collect  data  on  student  risk  indicators 
and  outcomes  of  the  program(s) 
implemented  across  sites  on  an  annual 
basis. 

(f)  Provide  a  local  plan  for  evaluating 
the  community-wide  strategy  and  agree 
to  set  aside  sufficient  funds  (not  less 
than  5  percent  of  the  project  budget)  to 
fund  a  local  evaluator  to  assist  with  a 
range  of  evaluation  activities. 

(g)  In  the  comprehensive  plan, 
provide  for  mental  health  services  for  all 
students. 

(h)  Show  that  Federal  regulations 
regarding  possession  of  firearms  and 
reporting  of  firearm  offenses  to 


appropriate  law  enforcement  officials 
and  regulations  regarding  tobacco  use 
are  being  enforced. 

In  making  awards  under  this  grant 
program,  the  Secretary,  with  the 
Secretary  of  HHS  and  the  Attorney 
General,  may  (1)  take  into  consideration 
the  geographic  distribution  and 
diversity  of  activities  addressed  by  the 
projects,  in  addition  to  the  rank  order  of 
applicants,  and  (2)  in  accordance  with 
Section  75.217(d)  of  the  Education 
Department  General  Administrative 
Regulations,  ensure  equitable 
distribution  of  grants  under  this 
program  among  urban,  suburban,  and 
rural  LEAs. 

Contingent  upon  the  availability  of 
funds,  the  Secretary,  with  the  Secretary 
of  HHS  and  the  Attorney  General,  may 
make  additional  awards  in  fiscal  year 
2000  from  the  rank-ordered  list  of 
unfunded  applicants  from  this 
competition. 

Note:  This  notice  of  final  priority  and 
selection  criteria  does  not  solicit 
applications.  A  notice  inviting  applications 
under  this  competition  is  published  in  a 
separate  notice  in  this  issue  of  the  Federal 
Register. 

Applications  for  this  competition 
must  be  received  at  the  address 
specified  in  the  notice  inviting 
applications  for  this  competition  no 
later  than  5  p.m.  on  Jime  1, 1999. 
Applications  received  after  that  time 
will  not  be  eligible  for  funding. 
Postmarked  dates  will  not  be  accepted. 

Absolute  Priority 

Under  34  CFR  75.105(c)(3),  the  Safe 
and  Drug-Free  Schools  and 
Communities  Act,  and  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriation  Act  of 
1999,  Public  law  105-277,  enacted 
October  21. 1998,  the  Secretary,  with 
the  Secretary  of  HHS  and  the  Attorney 
General,  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority. 

Absolute  Priority — Enhancing  and 
implementing  comprehensive 
community-wide  strategies  for  creating 
safe  and  drug-fr-ee  schools  and 
promoting  healthy  childhood 
development. 

AppUcants  proposing  a  project  under 
this  priority  must  demonstrate  how  the 
funds  they  are  requesting  support  or 
enhance  a  comprehensive,  integrated 
strategy  for  an  entire  school  district.  In 
circimistances  where  implementation  of 
the  strategy  for  an  entire  school  district 
is  not  possible,  applicants  must  provide 
a  full  explanation  of  how  the  chosen 
schools  will  receive  all  6  elements  of  the 
plan,  and  why  district-wide 


implementation  is  not  feasible  or 
appropriate. 

Selection  Criteria 

The  Secretary,  with  the  Secretary  of 
HHS  and  the  Attorney  General,  uses  the 
following  selection  criteria  to  evaluate 
applications  for  new  grants  under  this 
competition. 

The  maximimi  total  score  for  all  of 
these  criteria  is  100  points. 

The  maximum  score  for  each  criterion 
or  factor  imder  that  criterion  is 
indicated  in  parentheses. 

(a)  Problem(s)  to  be  addressed  (20 
points). 

In  assessing  the  extent  to  which  the 
application  is  based  on  a  clear  and 
accurate  statement  of  a  significant 
problem  faced  by  the  target  commimity, 
the  following  factors  are  considered. 
(Note:  Applicants  fit)m  Federal 
Empowerment  Zones  or  Enterprise 
Communities  will  have  five  points 
added  to  their  score  imder  this  criterion, 
with  the  total  number  of  points  awarded 
not  to  exceed  20). 

(1)  The  magnitude  or  severity  of  the 
problem(s)  to  be  addressed  by  the 
proposed  strategy. 

(2)  The  extent  to  which  existing  gaps 
io  services  and  resources  exist,  the 
magnitude  of  those  gaps  and 
weaJaiesses,  and  the  extent  to  which  the 
community  is  ready  to  improve  cvurent 
conditions. 

(3)  The  factual  basis  for  the  problem 
statement  based  on  data  including,  at  a 
minimum  but  not  limited  to,  the  rates  of 
the  following: 

— students  engaged  in  alcohol  and  drug 

use  and  violent  behavior; 
— incidence  and  prevalence  of  alcohol 

and  drug  use  among  youth; 
— weapon  carrying  or  possessing  in 

schools; 
— ^incidents  of  serious  and  violent  crime 

in  schools; 
— ^truancy  and  other  tmauthorized 

absences; 
— suicidal  behaviors; 
— student  suspensions  and  expulsions; 
— students  on  probation; 
— students  in  juvenile  justice 

placements; 
— students  in  foster  care  and  child 

protective  services; 
— children  abused  and  neglected; 
— students  with  emotional  and 

behavioral  disorders;  and 
— student  attendance  and  academic 

performance  data. 

(4)  Evidence  of  community  risk 
factors  including: 
— socioeconomic  conditions  as 

measured  by  the  percentage  of 

families  at  or  below  the  poverty  level 

and  percentage  of  students  receiving 

free  and  reduced  cost  meals  at  school; 
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— population  tiuTQOver; 

— racial  and  ethnic  heterogeneity; 

— housing  density; 

— household  composition; 

— crime  and  delinquency  rates 

including  domestic  violence  and  rape; 

and 
— suicide  rates. 

(5)  The  extent  to  which  the  problem 
statement  includes  an  assessment  of  the 
community  resources  available  for 
children  and  adolescents,  including: 
— nvunber  of  after-school  programs; 
— number  of  youth  served  by  programs 

to  build  social  skills; 
— number  and  quality  of  commimity 

mental  health  and  social  service 

organizations  available  to  provide 

services  to  children,  adolescents,  and 

families; 
— number  of  youth  participating  in 

academic  readiness  programs; 
— niunber  and  types  of  early 

intervention  services  and  programs; 
— number  and  types  of  law  enforcement 

prevention  programs; 
— nimiber  and  quality  of  substance 

abuse  prevention  programs;  and 
— presence  of  a  community  anti-drug 

coalition. 

(b)  Goals  and  objectives  (10  points). 

In  assessing  the  goals  and  objectives 
of  the  proposed  comprehensive  plan, 
the  following  factors  are  considered. 

(1)  The  extent  to  which  the  goals  and 
objectives  for  the  proposed  strategy  are 
clearly  defined,  measurable,  and 
attainable. 

(2)  The  extent  to  which  the  proposed 
strategy  will  meet  the  established  goals 
and  objectives  and  lead  to  healthy 
childhood  development  and  positive 
mental  health,  and  safe,  disciplined, 
and  alcohol  and  drug-free  learning 
environments. 

(3)  The  extent  to  which  the  objectives 
identified  are  related  to  measurable 
action  steps  needed  to  achieve  the 
goal(s). 

(c)  Design  of  Proposed  Strategy  (30 
points). 

In  assessing  the  design  of  the 
proposed  strategy,  the  following  factors 
are  considered.  (Note:  Ten  of  the  30 
points  available  for  this  criterion  will  be 
awarded  for  item  9,  extent  to  which 
activities/interventions  are  evidence- 
based,  for  those  strategies  that  propose 
activities  imder  program  elements  2,3. 
and/or  4  of  the  comprehensive  plan.) 

(1)  The  extent  to  which  the  proposed 
strategy  represents  a  comprehensive 
network  in  which  each  element  of  the 
Safe  Schools/Healthy  Students  Initiative 
is  addressed  and  incorporated  in  an 
integrated  fashion; 

(2)  The  extent  to  which  the 
intervention  is  appropriate  for  the  age 


and  developmental  levels,  gender,  and 
ethnic  and  culttiral  diversity  of  the 
target  population; 

(3)  The  extent  to  which  the 
application  clearly  describes  the 
programs,  activities,  and  services  that 
comprise  the  proposed  strategy; 

(4)  The  extent  to  which  the 
application  demonstrates  a  linkage 
between  program  activities  and 
objectives  of  the  strategy; 

(5)  The  adequacy  of  the  identified 
performance  measures  to  demonstrate 
whether  and  to  what  extent  the 
proposed  strategy  is  meeting  its  short- 
term,  intermediate,  and  long-term 
objectives; 

(6)  The  extent  to  which  the  proposed 
strategy  will  be  coordinated  with  similar 
or  related  efforts  and  will  establish 
linkages  with  other  appropriate  agencies 
and  organizations  providing  services  to 
the  target  population  including 
community.  State,  and  Federal 
resources. 

(7)  Adequacy  and  appropriateness  of 
the  plan  to  collect  data  related  to 
violence  from  a  variety  of  sources  such 
as  mental  health  services,  social 
services,  schools,  law  enforcement 
agencies,  and  the  juvenile  justice 
system. 

(8)  The  potential  for  continued 
support  of  the  strategy  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support. 

(9)  The  extent  to  which  the  activities/ 
interventions  proposed  under  pro^^m 
elements  2,  3.  and/or  4  of  the 
comprehensive  plan  are  evidence-based; 
that  is,  they  have  a  solid  base  of 
research  evidence  demonstrating 
effectiveness.  (10  points) 

(10)  The  extent  to  which  the  program 
is  adequately  documented  so  that  both 
the  process  and  positive  outcome  can  be 
easily  replicated. 

(11)  The  extent  to  which  the  program 
selected  is  designed  to  help  meet  the 
goals  and  objectives  of  the  community's 
comprehensive  plan. 

(d)  (Evaluation  Plan  (10  points) 
In  determining  the  quality  of  the 

evaluation  plan,  the  foUowdng  factors 

will  be  considered: 

(1)  The  extent  to  which  the  plan 
provides  information  for  increasing  the 
effectiveness  of  management  and 
administration  of  the  comprehensive 
plan,  doctunents  that  objectives  have 
been  met,  and  determines  the  overall 
effectiveness  of  the  plan,  its  programs, 
and  strategies. 

(2)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  strategy. 


(3)  The  extent  to  which  the  methods 
of  evaluation  will  provide  timely 
guidance  for  quality  assurance. 

(e)  Management  and  Organizational 
Capability  (20  points). 

In  determining  the  quality  of 
management  and  organizational 
capability,  the  following  factors  are 
considered: 

(1)  The  level  of  commitment  proposed 
by  the  written  agreements  signed  by  the 
school  superintendent,  the  head  of  the 
local  pubUc  mental  health  authority, 
and  the  chief  law  enforcement 
executive,  as  well  as  written  agreements 
with  other  commimity  partners. 

(2)  The  relevance  ana  demonstrated 
commitment  of  each  partner  in  the 
proposed  strategy  to  the  implementation 
and  success  of  the  strategy. 

(3)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined* 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(4)  The  adequacy  of  procedures  for 
commimicating  and  sharing  information 
among  all  partners  to  ensure  feedback 
and  continuous  improvement  in  the 
operation  of  the  strategy. 

(5)  The  skills,  experience,  time 
commitments,  and  educational 
requirements  of  key  staff  and  relevance 
of  the  objectives  of  the  proposed 
strategy. 

(6)  The  extent  to  which  staff  and  the 
training  of  those  staff  reflect  the  needs 
of  the  population  to  be  served. 

{{)  Budget  (10  points). 

In  determining  the  quality  of  the 
budget,  the  following  factors  will  be 
considered: 

(1)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  number  of 
students  to  be  served  and  to  the 
anticipated  benefits  and  results;  and 

(2)  The  extent  to  which  fiscal  control 
and  accounting  procedures  will  ensure 
prudent  use.  proper  and  timely 
disbursement  and  accurate  accounting 
of  funds  received  under  the  grant. 

Waiver  of  Proposed  Rulemaking 

It  is  the  Secretary's  practice,  in 
accordance  with  the  Administrative 
Procedure  Act  (5  tl.S.C.  553),  to  offer 
interested  parties  the  opportimity  to 
comment  on  proposed  niles.' Section 
437(d)(1)  of  the  General  Education 
Provisions  Act  (GEPA),  however, 
exempts  from  this  requirement  rules 
that  apply  to  the  first  competition  imder 
a  new  or  substantially  revised  program. 
Fxmding  was  provided  for  this  new 
initiative  in  the  fiscal  year  1999 
appropriations  act  enacted  October  21, 
1998.  The  Secretary,  in  accordance  with 
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section  437(d)(1)  of  GEPA,  has  decided 
to  forego  public  conunent  in  order  to 
ensure  timely  grant  awards. 

IntergoTemmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79.  The  objective  of  the  Executive 
order  is  to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
dociunent  is  intended  to  provide  early 

notification  of  the  Federd  Departments' 
specific  plans  and  actions  for  this 
program. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  dociunent  on 
the  World  Wide  Web  at  the  following 
sites: 

http://ocfo.ed/gov/fedreg.htm 

http://www.ed.gov/OESE/SDFS 

http://www.ojjdp.ncjrs.org 

http://www.usdoj.gov/cops 

http://www.samhsa.gov 

http://www.mentalhealth.org 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Dated:  March  25, 1999. 
Judith  Johnson, 

Acting  Assistant  Secretary,  Office  of 
Elementary  and  Secondary  Education. 
Shay  Bilchilc 

Administrator,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 

Joseph  Brann, 

Director,  Office  of  Community  Oriented 
Policing  Services. 

Nelba  Chavez, 

Administrator,  Substance  Abuse  and  Mental 
Health  Services  Administration. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.184L,  Safe  and  Drug-Free  Schools 
and  Communities  Act  National  Programs — 
Federal  Activities  Grants  Program.) 

[FR  Doc.  99-7943  Filed  3-31-99;  8:45  am] 
BILLING  CODE  40«M>1-U 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention;  Center  for 
Mental  Health  Services;  Safe  and  Drug- 
Free  Schools  and  Communities 
National  Programs;  Federal  Acthrlties 
Grant  Program— Safe  School/Healthy 
Students  Initiative;  Notice  Invtting 
Applications  for  New  Awards  for  Hscal 
Year  1999 

Purpose  ofProgmin:  To  fund  the 
implementation  and  enhancement  of 
comprehensive  community-wide 
strategies  for  creating  safe  and  drug-free 
schools  and  promoting  healthy 
childhood  development. 

Eligible  Applicants:  Local  educational 
agencies. 

Applications  Available:  April  1, 1999. 

Deadline  for  Receipt  of  Applications: 
Jime  1, 1999. 

Note:  All  applications  must  be  received  by 
5  p.m.  Eastern  Time  on  or  before  the  deadline 
date.  Applications  received  after  that  time 
will  not  be  eligible  for  funding.  Postmarked 
dates  will  not  be  accepted.  Applications  by 
mail  should  be  sent  to:  OJJDP,  c/o  Juvenile 
Justice  Resource  Center,  2277  Research  Blvd. 
Mail  Stop  2K,  Rockville,  MD  20850;  (301) 
519-5535. 

Deadline  for  Intergovernmental 
fleview:  July  31, 1999. 

Available  Funds:  $180,000,000. 

Estimated  Average  Size  of  Awards: 
Up  to  $3  milUon  for  LEAs  in  urban 
areas;  up  to  $2  million  for  LEAs  in 
suburban  areas;  up  to  $1  million  for 
LEAs  in  nual  area  or  tribal  schools. 

Estimated  Number  of  Awards:  50. 

Note:  The  Departments  of  Education, 
Justice,  and  Health  and  Human  Services  are 
not  bound  by  any  estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 
Applicable  Regulations: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  98,  and  99;  and 

(b)  The  Notice  of  final  priority  and 
selection  criteria  for  FY  1999  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

For  Applications  or  Information 
Contact: 


Electronic  access  to  this  dociunent 
and  the  application  package  is  available 
at: 

http://ocfo.ed.gov/fedreg.htm 
http://vtrww.ed.gov/ofBces/OESE/SDFS 
http://www.ojjdp.ncjrs.org 
http  ://www.usdo  j  .gov/cops 
http://www/samhsa^ov 
http:/www.mentalhealth.org 
To  request  a  copy  of  the  application 
package  by  mail,  call  800-638-6736, 
select  Option  2  and  ask  for  SL  336,  Safe 
Schools/Healthy  Students  Initiative 
Application  Package.  To  request  the 
application  via  Fax-on-Demand 
(available  24  hours  a  day,  seven  days  a 
week),  call  800-638-8736,  select  Option 
1,  select  Option  2,  and  follow 
instructions  to  enter  the  following  4 
digit  niunbers: 

9081,  Safe  Schools/Healthy  Students 
Instructions  and  Checklist; 

9082,  Safe  Schools/Healthy  Students 
Program  Announcement  and 
Appendices. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
formation  (e.g.  Braille,  large  print,  audio 
tape,  or  computer  diskette)  upon  request 
to  the  contact  listed  above.  However,  the 
Departments  of  Education,  Justice,  and 
Health  and  Human  Services  are  not  able 
to  reproduce  in  an  alternative  format  the 
standard  forms  included  in  the 
application  package. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Program  Authority:  20  U.S.C.  7131 
and  the  Omnibus  Consolidated  and 
Emergency  Supplemental  Appropriation  Act 
of  1999,  Public  Law  105-277,  enacted 
October  21, 1998. 

Dated:  March  25, 1999. 
Judith  Jolmson, 

Acting  Assistant  Secretary,  Office  of 
Elementary  and  Secondary  Education. 
Shay  Bilchik, 

Administrator,  Office  of  Juvenile  Justice  and 

Delinquency  Prevention. 

Joseph  Brann, 

Director,  Office  of  Community  Oriented 

Policing  Services. 

Nelba  Chavez,^ 

Administrator,  Substance  Abuse  and  Mental 

Health  Services  Administration. 

(Catalogue  of  Federal  Domestic  Assistance 

Number  84.184L,  Safe  and  Drug-Free  Schools 

and  Communities  Act  National  Programs — 

Federal  Activities  Grants  Program.) 

[FR  Doc.  99-7944  Filed  3-31-99;  8:45  am] 
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Transportation 

Federal  Aviation  Administration 


14  CFR  Part  91 

Pilot  Responsibility  for  Compliance  With 
Air  Traffic  Control  Clearances  and 
Instructions;  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  91 

Pilot  Responsibility  for  Compliance 
With  Air  Traffic  Control  Clearances  and 
Instructions 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Interpretive  rule. 


SUMMARY:  Pilots  operating  in  areas  in 
which  air  traffic  control  is  exercised  are 
required  by  regulation  to  comply  with 
the  clearances  and  instructions  of  air 
traffic  controllers  except  in  very  narrow 
circumstances.  The  FAA  has 
consistently  construed  and  enforced  this 
requirement  as  ascribing  to  pilots  a  high 
level  of  responsibility  to  monitor  air 
traffic  control  conununications 
attentively.  Under  normal 
circumstances,  the  FAA  has  expected 
pilots  to  understand  and  to  comply  with 
clearly  transmitted  and  reasonably 
phrased  clearances  and  instructions  that 
govern  their  operations.  Nevertheless,  a 
series  of  recent  National  Transportation 
Safety  Board  (NTSB)  enforcement 
decisions  has  raised  a  question 
regarding  the  regulatory  responsibility 
of  pilots  to  hear  and  to  comply  with  air 
traffic  control  clearances  and 
instructions.  This  interpretive  rule 
confirms  the  FAA's  historical 
construction  of  its  regulations  that 
require  compliance  with  air  traffic 
control  clearances  and  instructions. 
EFFECTIVE  DATE:  This  document  is 
effective  March  26, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Harrell,  Air  Traffic  Operations  Program. 
ATO-100,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW,  Washington.  DC  20591. 
(202)  267-9155  or  James  Tegtmeier, 
Office  of  the  Chief  Counsel,  AGC-300, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW. 
Washington.  DC  20591.  (202)  267-3137. 
SUPPLEMENTARY  INFORMATION: 

History 

The  FAA's  general  operating  and 
flight  rules  require  pilots  to  comply 
with  the  clearances  and  instructions  of 
air  traffic  control,  unless  they  are 
amended,  except  in  an  emergency  or  in 
response  to  a  traffic  alert  and  collision 
avoidance  system  resolution  advisory. 
Although  a  number  of  aviation 
regulations  are  based  on  this 
requirement,  the  general  responsibility 
of  pilots  to  comply  with  air  traffic 
control  clearances  and  instructions  is 
presently  located  at  14  CFR  91.123  (a) 


and  (b).  Aviation  regulations  according 
the  same  responsibility  as  section 
91.123  have  existed  in  similar  terms  for 
many  decades. 

As  a  practical  matter,  air  traffic 
control  communications  rely  heavUy  on 
accurate  verbal  radio  commiuiication. 
As  a  result,  the  FAA  has  long 
considered  that  aviation  safety  requires 
air  traffic  control  to  function  as  a 
cooperative  system,  in  which  all 
participants  must  share  the 
responsibility  for  acciuate 
communication.  In  the  FAA's  view,  the 
duty  of  pilots  and  air  traffic  controllers 
alike  is  adherence  to  a  high  standard  in 
communicating  clearly,  listening 
attentively,  and  understanding 
reasonably. 

Bearing  in  mind  these  shared 
responsibilities,  when  a 
miscommunication  or 
misimderstanding  occurs,  the  FAA 
deems  responsible  the  participant  who 
is  the  initiating  or  principal  cause  of  the 
error.  For  example,  the  use  of  imclear 
terminology,  a  failxu^  to  hear  accurately, 
or  a  failxue  to  understand  a  clear 
transmission  can  be  the  initiating  or 
principal  cause  of  a  miscommunication. 
An  example  in  which  an  air  traffic 
controller's  role  excuses  the  pilot  might 
arise  from  the  controller's  issuance  of  an 
ambiguous  clearance  or  use  of 
misleading  terminology  that  reasonably 
causes  the  pilot's  misunderstanding.  An 
example  in  which  neither  air  traffic 
control  nor  the  pilot  is  to  blame  for  a 
miscommunication  might  exist  when 
the  aircraft's  radio  fails. 

With  respect  to  the  level  of  attention 
and  comprehension  expected  of  pilots, 
an  interpretation  of  a  regulatory 
predecessor  to  14  CFR  91.123  was 
published  with  the  regulation  from  1955 
through  1962.1  xhis  interpretation 
reflects  an  expectation  that  pilots  will 
pay  particular  attention  to  the 
transmissions  of  air  traffic  control, 
because  air  traffic  controllers  frequently 
must  issue  clearances  that  differ  from 
those  that  pilots  anticipate. 

It  is  important  that  pilots  pay  particular 
attention  to  the  air  traffic  clearance  and  not 
assume  that  the  route  and  altitude  are  the 
same  as  requested  in  the  flight  plan.  It  is 
suggested  that  pilots  make  a  written  record 
of  clearances  at  the  time  they  are  received  tj 
and  verify  the  clearance  with  Air  Traffic 
ConUol  if  any  doubt  exists. 

This  interpretative  language  captures 
the  general  responsibility  of  pilots  to 
remain  attentive  to  the  content  of  air 
traffic  control  transmissions,  as  well  as 
the  duty  of  pilots  to  resolve  any 
confusion  they  perceive  by  contacting 


I  20  FR  2512,  2523  &  n.3  (1955)  (promulgating  14 
CFR  60.21-1);  see,  e.g..  14  CFR  60.21-1  n.3  (1962). 


air  traffic  control.  The  FAA's 
codification  of  the  latter  aspect  of  these 
responsibilities  currently  appears  in  14 
CFR  91.123(a),  which  requires  pilots  to 
request  clarification  in  the  event  that 
they  are  uncertain  about  an  air  traffic 
control  clearance  or  instruction. 

With  respect  to  the  more  general  duty 
of  pilots  to  remain  attentive  to  and  to 
comprehend  air  traffic  control 
transmissions,  the  FAA  considers 
responsibility  to  hinge  on  the 
circumstances.  It  is  air  traffic  control's 
practice  not  to  presume  that  a  pilot  has 
received  a  clearance  or  instruction 
unless  the  pilot  first  acknowledges 
receipt  of  the  radio  transmission.  When 
a  clearance  or  instruction  is  issued  and 
acknowledged  but  the  pilot  nevertheless 
fails  to  comply  with  the  transmission, 
the  FAA  construes  its  regulations  to 
indicate  pilot  responsibility  where 
neither  air  traffic  control  involvement 
nor  a  mechanical  problem  causes  the 
pilot's  lapse.  Thus,  when  air  traffic 
control  transmits  a  clearance  or 
instruction  that  is  properly 
acknowledged  and  there  is  no  evidence 
of  radio  malfunction  or  similar 
interference  with  receipt,  the  FAA 
presumes  that  the  radio  transmission  is 
received  in  the  aircraft  cockpit.  Based 
on  the  pilot's  duty  to  listen  attentively 
to  air  traffic  control  transmissions  and 
to  construe  them  reasonably,  if  a 
clearance  or  instruction  is  reasonably 
phrased  and  received  in  the  cockpit,  the 
pilot's  failiu«  to  hear  or  to  understand 
it  is  the  result  of  the  pilot's  negligence. 
In  reviewing  the  FAA's  enforcement 
of  FAA  regulations,  the  NTSB  has 
historically  agreed  with  the  FAA's 
construction  of  the  air  traffic  control 
regidations.  In  Administrator  v. 
Wolfenbarger,  for  example,  an  NTSB 
administrative  law  judge  dismissed  the 
FAA's  allegation  that  a  pilot  did  not 
comply  with  an  air  traffic  control 
instruction  to  stop  his  aircraft  short  of 
the  active  runway.  Noting  that  the 
pilot's  radios  were  working  and  that  air 
traffic  control's  radio  transmissions 
were  being  broadcast,  the  NTSB  granted 
the  FAA's  appeal. 

Whether  radio  frequencies  are  mis- 
selected,  whether  a  pilot  does  not  hear 
because  his  attention  is  elsewhere,  or 
whether  he  hears  a  transmission  but  chooses 
to  ignore  it.  is  irrelevant.  *  *   *  As  the 
Administrator  points  out  *  *  *.  the  law 
judge's  construction  (that  a  pilot  might 
excusably  miss  an  air  traffic  control 
transmission  without  reason]  would  lead  to 
avoidance  of  all  [air  traffic  control)) 
instruction  violations  simply  by  claiming 
that  they  were  not  received.  Not  only  is  this 
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a  strained  reading,  but  it  is  inconsistent  with 
our  prior  interpretation  of  the  rule.^ 
Similarly,  in  Administrator  v.  Nelson, 
the  NTSB  agreed  that  the  text  of  an  air 
traffic  control  clearance  supported  the 
conclusion  that  the  pilot  did  not 
exercise  the  high  level  of  care  and 
attention  expected  of  him  when  he 
mistakenly  took  a  clearance,  because  it 
was  directed  to  another  aircraft. 
Although  a  portion  of  the  clearance  may 
have  been  blocked  and  therefore  not 
received  by  the  pilot,  the  NTSB  found 
that  the  pilot  should  not  have  construed 
the  clearance  to  be  directed  to  his 
aircrafl.3 

Related  to  the  responsibilities  of 
pilots  and  air  traffic  controllers  in 
conducting  radio  commimications,  the 
NTSB  has  added  to  a  pilot's  full  and 
complete  readback — or  verbal 
repetition — of  an  air  traffic  control 
clearance  or  instruction  offers  a  level  of 
redimdancy  that  reduces  the  risk  of 
miscommunication."*  At  the  same  time, 
the  NTSB  acknowledged  that  FAA 
regulations  do  not  require  pilots  to  give 
a  full  and  complete  readback.  The  NTSB 
observed  that  fliere  is  concern  that  full 
readbacks  can  lead  to  the  congestion  of 
radio  frequencies  and  in  some  instances 
disserve  air  safety.^ 

Nevertheless,  when  pilots  incorrectly 
repeat  air  traffic  control  transmissions, 
the  NTSB's  apparent  preference  for  full 
readbacks  has  led  to  two  inconsistent 
lines  of  case  law.  The  first  line  of  NTSB 
reasoning  generally  accords  with  the 
FAA's  interpretation  of  FAA 
regulations.  In  these  cases,  the  NTSB 
concludes  that  an  air  traffic  controller's 
failine  to  identify  and  to  correct  a  pilot's 
erroneous  readback  contributes  to  the 
pilot's  error  and  warrants  a  mitigation  of 
the  sanction  for  the  pilot's  regulatory 
violation.^ 

A  second  line  of  NTSB  decisions, 
which  diverges  from  the  FAA's 
longstanding  construction  of  FAA 
regulations,  suggests  that  providing  a 
readback  will  excuse  the  pilot  even  if 
the  pilot  is  the  initiating  or  principal 
cause  of  a  misconununication.  In 
administrator  V.  Frohmuth,  the  NTSB 
appeared  to  base  its  decision  on  a 
finding  the  air  traffic  controller  initiated 
and  then  supported  the  two  pilots' 


^  Wolfenbarger,  No.  EA-3684, 1992  WL  289055,  at 
*3  (N.T.S.B.  Oct.  8, 1992)  (citation  omitted). 

3  Nelson,  2  N.T.S.B.  at  1900, 1902  (1975). 

«  See,  e.g.,  Administrotorv.  Hinkle,  5  N.T.S.B. 
2423,  2425-26  (1987). 

°  Hinkle,  2  N.T.S.B.  at  2426. 

^  See  Administrator  V.  Swajford,  No.  EA-4117, 
1994  WL  108069,  at  *2-3  (N.T.S.B.  Mar.  31, 1994) 
(reversing  the  administrative  law  judge's  initial 
decision  dismissing  the  FAA's  complaint, 
reinstating  two  pilots'  regulatory  violations,  and 
reducing  the  sanction  for  the  violations). 


misimderstanding.'  In  language  not 
directly  required  for  its  legal 
conclusion,  the  NTSB  added  that  the 
pilots'  full  readback  placed 
responsibility  to  correct  the  error  on  air 
traffic  control.8  Regardless,  the  NTSB 
acknowledged  the  importance  of  pilots' 
careful  attention  to  air  traffic  control 
transmissions  and  specified  that  pilots 
will,  as  a  general  rule,  be  held 
responsible  for  their  mistakes.^ 

Despite  the  limiting  language  in 
Frohmuth,  the  NTSB  recast  the  decision 
the  following  year  in  Administrator  v. 
Atkins,  developing  a  line  of  reasoning 
that  does  not  hold  pilots  responsible  for 
the  errors  that  they  initiate. 

(In  Frohmuth),  we  clarified  [our]  precedent 
by  explaining  that  even  if  a  deviation  from 
a  clearance  is  initiated  by  an  inadvertent 
mistake  on  the  pilot's  part,  that  mistake  will 
be  excused  and  no  violation  will  be  found  if, 
after  the  mistake,  the  pilot  takes  actions  that, 
but  for  [air  traffic  control],  would  have 
exposed  the  error  and  allowed  for  it  to  be 
corrected.i" 

The  NTSB  expanded  this  reasoning  to 
excuse  pilots  based  on  certain  partial 
readbacks  in  its  decision  in 
Administrotorv  Rolund.'^'^  In  Rolund, 
the  NTSB  accepted  that  a  pilot,  without 
explanation,  did  not  hear  the  altitude 
portion  of  his  clearance,  although  he 
correctly  read  back  another  portion  of 
the  clearance.  12  The  NTSB  excused  the 
pilot  from  responsibility  despite  his 
failure  to  provide  a  full  and  complete 
readback,  concluding  that  the  an  traffic 
controller  should  have  questioned  the 
pilot  about  the  part  of  the  clearance  that 
the  pilot  failed  to  read  back.^^ 

More  recently,  in  Administrotorv 
Merrell,  the  NTSB  excused  a 
misconununication  for  which  the  pilot 
was  the  initiating  or  principal  cause  due 
to  an  tmexplained  "error  of  perception," 
resulting  in  the  pilot's  acceptance  of  a 
clearance  for  another  aircraft  and  a  loss 
of  separation  between  two  commercial 
ffights.!-*  The  NTSB  agreed  that  the 
pilot's  tmexplained  error  caused  the 
miscommimication  and  also  seemingly 
agreed  that  there  was  no  prior  or 


'No.  EA-3816, 1993  WL  75479,  at  *2  (N.T.S.B. 
Mar.  18. 1993). 

'Frohmuth.  No.  EA-3816, 1993  WL  75479,  at  *2- 
3. 

'Frohmuth,  No.  EA-3816, 1993  WL  75479,  at  *2. 

^° Atkins,  No.  EA-4078,  1994  WL  49589,  at  •2 
(N.T.S.B.  Feb.  16, 1994). 

"No.  EA-4123, 1994  WL  132539.  (N.T.S.B.  Apr. 
8,  1994)  (order  denying  reconsideration),  affd,  57 
F.3d  1144  p.C.  Cir.  1995). 

^^Bolund,  No.  EA-4123. 1994  WL  132539,  at  *2. 

"Rolund,  No.  EA-4123, 1994  WL  132539,  at  *2. 

"No.  EA-4530, 1997  WL  335741,  at  *2  (N.T.S.B. 
Mar.  12, 1997),  recon.  denied.  No.  EA-4670, 1998 
WL  309790  (N.T.S.B.  Jime  11, 1998),  petition  for 
review  docketed.  No.  98-1365  (D.C.  Cir.  Aug.  7, 
1998). 


subsequent  air  traffic  control 
contribution  to  the  pilot's  error. 's  The 
NTSB  excused  the  pilot's  error  based  on 
his  readback,  although  the  pilot's 
readback  was  blocked  by  another  radio 
transmissions  and  could  not  have  been 
received  and  corrected  by  air  traffic 
control.  18 

The  NTSB's  line  of  reasoning 
originating  in  Frohmuth  and  presently 
culminating  in  Merrell,  in  effect, 
substitutes  a  duty  to  provide  a  full  or, 
in  some  cases,  a  partial  readback  for  a 
pilot's  duty  to  listen  carefully  to  and 
understand  reasonably  the  air  traffic 
control  transmissions  received  in  his  or 
her  aircraft.  The  NTSB's  interpretation 
does  not  correspond  to  the  FAA's 
construction  of  FAA  regulations  and 
requires  correction. 

Interpretation 

The  NTSB's  Frohmuth-hased  line  of 
decisions  deviates  &Y>m  an  accurate 
construction  of  the  FAA's  regulations 
governing  air  traffic  control 
communications.  These  FAA 
regulations  require  pilots  to  comply 
with  air  traffic  control  clearances  and 
instructions.  Contrary  to  the  NTSB's 
reasoning,  pilots  do  not  meet  this 
regulatory  imperative  by  offering  a  full 
and  complete  readback  or  by  taking 
other  action  that  would  tend  to  expose 
their  error  and  allow  for  it  to  be 
corrected.  Readbacks  are  a  redimdancy 
in  that  they  supply  a  check  on  the 
exchange  of  information  transmitted 
through  the  actual  clearance  or 
instruction.  Full  and  complete 
readbacks  can  benefit  safety  when  the 
overall  volume  of  radio  communications 
is  relatively  light;  however,  they  can  be 
detrimental  diuing  periods  of 
concentrated  communications. 

Giving  a  full  readback  of  an  an  traffic 
control  transmission  could  result  in  the 
mitigation  of  sanction  for  a  regulatory 
violation  when  the  an  traffic  controller, 
imder  the  circumstances,  reasonably 
should  correct  the  pilot's  error  but  fails 
to  do  so.  Accordingly,  the  FAA  may  take 
this  factor  into  consideration  in  setting 
the  amoimt  of  sanction  in  FAA 
enforcement  orders.  However,  the 
simple  act  of  giving  a  readback  does  not 
shift  full  responsibility  to  air  traffic 
control  and  cannot  insulate  pilots  from 
their  primary  responsibility  imder  14 
CFR  91.123  and  related  regulations  to  . 
listen  attentively,  to  hear  accurately, 
and  to  construe  reasonably  in  the  first 
instance. 


'^Merrell.  No.  EA-4530, 1997  WL  335741,  at  *2; 
Merrell,  No.  EA-4670. 1998  WL  309790.  at  *1  ft  3 
n.4. 

^oMertetl,  No.  EA-4S30. 1997  WL  335741,  at  '1, 
2;  Merrell,  No.  EA-4670,  1998  WL  309790,  at  *1  ft 
3  n.4. 


15914  Federal  Register / Vol.  64,  No.  62 / Thursday.  April  1,  1999 /Rules  and  Regulations 


Economic  Consideratioiis 

This  interpretation  is  not  a  change  to 
the  subject  regulation  that  must  undergo 
the  economic  analyses  prescribed  in 
Executive  Order  12866  or  the  Regulatory 
Flexibility  Act  of  1980.  It  is  not  "a 
significant  regulatory  action"  as  defined 
in  the  Executive  Order  or  the 
Department  of  Transportation 


Regulatory  Policies  and  Procedures. 
This  interpretive  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  will  not 
constitute  a  barrier  to  international 
trade.  Because  this  interpertive  rule 
merely  provides  the  correct 
interpretation  of  a  regulation  as  the  FAA 
has  enforced  it,  it  does  not  impose  a 


separate  economic  impact,  and  no 
further  economic  evaluation  is 
warranted. 

Issued  in  Washington,  DC,  on  March  26, 
1999. 

Jane  F.  Garvey, 
Administrator. 
[FR  Doc.  99-8081  Filed  3-31-99;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  1,  1999 

AGENCY  FOR 

INTERNATIONAL 

DEVELOPMENT 

Organization,  functions,  and 
authority  delegations: 
Executive  agency  status; 
published  4-1-99 

ARMS  CONTROL  AND 
DISARMAMENT  AGENCY 

Repeal  of  CFR  regulations; 

published  4-1-99 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Marine  mammals: 
Commercial  fishing 
operations;  incidental 
tatting — 

Atlantic  large  whale  take 
reduction  plan; 
published  2-16-99 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Gaining  Earty  Awareness 
and  Readiness  for 
Undergraduate  Programs; 
published  3-2-99 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Deposit  insurance  coverage: 
Joint  accounts  and  payable- 
on-death  accounts; 
published  4-1-99 
Risk-based  capital: 
Construction  toans  on 
presok)  residential 
properties,  junior  liens  on 
1-  to  4-family  reskjential 
.properties,  etc.;  published 
3-2-99 

FEDERAL  LABOR 
RELATIONS  AUTHORITY 

Negotiability  proceedings; 
meetings;  published  12-2-98 

FEDERAL  RESERVE 
SYSTEM 

Availability  of  funds  and 

collection  of  checks 

(Regulation  CC): 

Software  changes  related  to 
mergers;  time  to 
implement;  published  3- 
26-99 
Risk-based  capital: 

Construction  loans  on 
presold  residential 
properties,  junior  liens  on 


1-  to  4-family  residential 
properties,  etc.;  published 
3-2-99 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  travel: 
Privately  owned  automobile 
mileage  reimbursement; 
published  3-31-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications— 
Dinoprost  tromettiamine 
sterile  solution; 
published  4-1-99 
Sponsor  names  and  drug 
labeler  codes,  etc.; 
technical  amendments; 
published  4-1-99 
Sulfadimethoxine  tablets 
and  boluses;  technical 
amendment;  published 
4-1-99 
BiotogKal  products: 
Pediatric  studies 
requirements;  safety  and 
effectiveness  of  drugs  and 
biok>gical  products  for 
children;  published  12-2- 
98 
LABOR  DEPARTMENT 
Faderal  Contract  Compliance 
Programs  Office 
Affirmative  action  and 
nondiscrimination  obligations 
of  contractos: 
Individuals  with  disabilities; 
special  disabled  veterans; 
published  4-1-99 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-employer  plans: 
Allocation  of  assets- 
Interest  assumptions  for 
valuing  benefits; 
published  3-15-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 

Ftorida;  published  3-2-99 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Risk-based  capital: 
Construction  loans  on 
presold  residential 
properties,  junior  liens  on 
1-  to  4-family  residential 
properties,  etc.;  published 
3-2-99 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Consumer  credit  classified  as 
k>ss,  sk>w  consumer  credit, 
and  stow  loans;  definitions 
removed;  published  2-10-99 


Risk-based  capital: 
Construction  loans  on 
presold  residential 
properties,  junior  liens  on 
1-  to  4-family  residential 
properties,  etc.;  published 
3-2-99 

Savings  associations: 
Capital  distributions; 
published  1-19-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 

Kama!  bunt  disease- 
Regulated  areas 
reclassification; 
comments  due  by  4-8- 
99;  published  3-9-99 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Onk>ns;  comments  due  by 
4-5-99;  published  2-18-99 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspectkw: 
Inspection  services;  fee 
increase;  comments  due 
by  4-5-99;  published  3-4- 
99 
COMMERCE  DEPARTMENT 
Economic  Development 
Administration 
Economic  Development 
Reform  Act  of  1998; 
implementation;  comments 
due  by  4-5-99;  published  2- 
3-99 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Commerce  control  list — 
Missile  technology 
controls  changes; 
comments  due  by  4-9- 
99;  published  2-8-99 
COMMERCE  DEPARTMENT 
International  Trade 
Administration 
North  American  Free  Trade 
Agreement  (NAFTA); 
binational  panel  reviews: 
Circular  welded  non-altoy 
steel  pipe  and  tube 
from — 

Mexico;  comments  due  by 
4-5-99;  published  1-6-99 


COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Westem  Pacifk: 
fisheries — 
West  Coast  salmon; 
comments  due  by  4-5- 
99;  published  3-4-99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Reporting  requirements: 
i^rge  trader  reports; 
reporting  levels  changes; 
comments  due  by  4-5-99; 
published  2-3-99 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 

Privacy  Act;  implementation; 
comments  due  by  4-5-99; 
published  3-5-99 
ENERGY  DEPARTMENT 
Fedaral  Energy  Regulatory 
Commission 

.  Electric  utilities  (Federal  Power 
Act): 

Open  access  same-time 
infonnation  systems 
(OASIS)  and  standards  of 
coTKluct;  implementation 
Uniform  business 
practices;  comments 
due  by  4-5-99; 
published  2-3-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
natkxial  emission  standards: 
Polymer  and  resin 
production  facilities 
(Groups  I  and  IV)  and 
volatile  organic  compound 
(VOC)  emissions  from 
polymer  manufacturing 
industry;  comments  due 
by  4-8-99;  published  3-9- 
99 
Polymer  and  resin 
V2>)productk}n  facilities 
(Groups  I  and  IV)  and 
volatile  organic  compound 
(VOC)  emissions  from 
polymer  manufacturing 
industry;  comments  due 
by  4-8-99;  published  3-9- 
99 
Air  pollutkm  control;  new 
motor  vehKles  and  engines: 
New  nonroad  spartt-ignition 
engines  at  or  below  19 
kilowatts;  phase  2 
emission  standards; 
comments  due  by  4-5-99; 
published  2-3-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
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Ckxinecticut;  comments  due 
by  4-9-99;  published  3-10- 
99 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Colorado;  comments  due  by 
4-9-99;  published  3-10-99 
Connecticut;  comments  due 
by  4-9-99;  published  3-10- 
99 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  comments  due 
by  4-5-99;  published  2- 
19-99 
Superfund  program: 
Toxic  chemical  release 
reporting;  community-right- 
to-know — 

Persistent  bioaccumulative 
toxic  (PBT)  chemicals; 
reporting  thresholds 
lowered,  etc.;  comments 
due  by  4-7-99; 
published  3-1-99 
Water  programs: 
Pollutants  analysis  test 
procedures;  guidelines — 
Mercury;  measurement 
method;  comments  due 
by  4-5-99;  published  3- 
5-99 

FARM  CREDIT 
ADMINISTRATION 

Freedom  of  Infonnation  Act; 
implementation;  comments 
due  by  4-7-99;  published  3- 
8-99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Personal  radio  services — 
Medical  implant 
communications  service 
in  402-405  MHz  band; 
establishment; 
comments  due  by  4-9- 
99;  published  3-3-99 
Radio  stations;  table  of 
assignments: 

Caiifomia;  comments  due  by 

4-5-99;  published  2-23-99 

Colorado;  comments  due  by 

4-5-99;  published  2-23-99 

Illinois;  comments  due  by  4- 

5-99;  published  2-23-99 
Iowa;  comments  due  by  4- 
5-99;  published  2-23-99 
Kansas;  comments  due  by 
4-5-99;  published  2-23-99 
Kentucky;  comments  due  by 
4-5-99;  published  2-23-99 
Montana;  comments  due  by 
4-5-99;  published  2-23-99 
Pennsylvania;  comments 
due  by  4-5-99;  published 
2-23-99 


Texas;  comments  due  by  4- 

5-99;  published  2-23-99 
West  Virginia;  comments 

due  by  4-5-99;  published 

2-23-99 
Wyoming;  comments  due  tiy 

4-5-99;  published  2-23-99 

FEDERAL  ELECTION 
COMMISSION 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  4-5-99;  published  3- 
4-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Head  Start  Program: 

'  Authorization  of  use  of  grant 
funds  to  finance 
constructkKi  and  major 
renovation  of  facilities; 
comments  due  by  4-9-99; 
published  2-8-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  labeling — 
Dietary  supplements;  use 
of  health  claims  based 
on  authoritative 
statements;  comments 
due  by  4-6-99; 
published  1-21-99 
Medical  devices: 
External  penile  rigidity 
devices;  proposed 
classification;  comments 
due  by  4-5-99;  published 
1-4-99 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Minerals  management: 
Oil  and  gas  leasing — 
Federal  oil  and  gas 
resources;  protection 
against  drainage  by 
operations  on  nearby 
lands  resulting  in  lower 
royalties  from  Federal 
leases;  correction; 
comments  due  by  4-5- 
99;  published  1-13-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Indiana;  comments  due  t>y 
4-9-99;  published  2-8-99 

LEGAL  SERVICES 
CORPORATK>N 

Audit  services: 
Debarment,  suspension,  and 
removal  of  recipient 
auditors;  comments  due 


by  4-6-99;  published  2-5- 
99 

POSTAL  SERVrcE 

Domestic  Mail  Manual: 
Flat-size  periodicals  and 
standard  mail;  packaging 
material  standards; 
comments  due  by  4-8-99; 
published  3-9-99 

SECURITIES  AND 
EXCHANGE  COMMISSK>N 

Securities: 
Publication  or  submission  of 

quotatkms  without 

specified  information; 

comments  due  by  4-7-99; 

published  3-8-99 
Securities  offerings, 

regulatory  structure; 

oKXlemization  and 

darifrcatron;  comments 

due  by  4-5-99;  published 

12-4-98 
Takeovers  and  security 

hokjer  communk:ations; 

regulatkxi  modernization; 

comments  due  by  4-5-99;     , 

published  12-4-98 

TRANSPORTATK>N 
DEPARTMENT 

Disadvantaged  business 
enterprise  participation  in 
DOT  financial  assistance 
programs;  comments  due  by 
4-5-99;  published  2-2-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Allison  Engine  Co.,  Inc.; 

comments  due  bty  4-5-99; 

published  2-4-99 
Boeing;  comments  due  by 

4-5-99;  published  2-4-99 
McDonnell  Douglas; 

comments  due  by  4-8-99; 

published  2-22-99 
Raytheon;  comments  due  by 

4-8-99;  published  2-5-99 
Textron  Lycoming; 

comments  due  by  4-5-99; 

published  2-3-99 
Class  E  airspace;  comments 
due  by  4-9-99;  published  3- 
10-99 

TRANSPORTATK>N 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

American  Automobile  Labeling 

Act;  implementation: 

Motor  vehicle  content 
labeling;  domestic  arx) 
foreign  parts  content 
infomnation;  comments 
due  by  4-9-99;  published 
2-8-99 
Motor  vehicle  safety 

standards: 


Air  brake  systems — 
Air  brake  standard 
rulemaking  petition; 
partial  grant/partial 
denial;  comments  due 
by  4-5-99;  published  2- 
3-99 
TREASURY  DEPARTMENT 
Rscal  Service 
Financial  management 
services: 

Federal  payments  by 
electronic  funds  transfer, 
access  to  accounts  at 
financial  institutions 
through  payment  service 
providers;  comments  due 
by  4-8-99;  published  1-8- 
99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Education  tax  credits;  Hope 
scholarship  credit  and 
lifetime  leaming  credit; 
guidance;  comments  due 
by  4-6-99;  published  1-6- 
99 
Fast-pay  stock; 
recharacterizing  financing 
arrangements;  comments 
due  by  4-6-99:  published 
1-6-99 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Regulated  activities: 
Exempt  savings  and  loan 
holding  companies  and 
grandfathered  activities; 
comments  due  by  4-9-99; 
published  2-8-99 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 
session  of  Congress  which 
have  t>ecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Servk»)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http7/ 
www.nara.govAedreg. 

The  text  of  laws  is  not 
put>lished  in  tt>e  Fedsral 
Rsgistsr  but  may  be  ordered 

in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Offtee,  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  t>e  made 
available  on  the  lnten>et  from 
GPO  Access  at  http;// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  availat>le. 

H.R.  808/P.L  106-5 

To  extend  for  6  additional 
montt^  the  period  for  which 
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chapter  12  of  titte  11,  Unrted 
States  Code,  is  reenacted. 
(Mar.  30.  1999;  113  Stat.  9) 

Last  List  March  29,  19M 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 


enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listproc@luclcy.fed.gov  with 
the  text  message: 
subscrilM  PUBLAWS-L  Your 
IMame. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 


public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  Inquiries  sent  to 
this  address. 
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CFR  ISSUANCES  1999 

January  1999  Editions  and  Projected  April,  1999 

Editions 

This  list  sets  out  the  CFR  issuances  for  the  January  1999  editions 
and  projects  the  publication  plans  for  the  April,  1999  quarter. 
A  projected  schedule  that  will  include  the  July,  1999  quarter  will 
appear  in  the  first  Federal  Register  Issue  of  July. 

For  pricing  information  on  available  1998-1999  volumes 
consult  the  CFR  checklist  which  appears  every  Monday  in 
the  Federal  Register. 

Pricing  information  Is  not  available  on  projected  Issuances.  The 
weekly  CFR  checklist  and  the  monthly  List  of  CFR  Sections 
Affected  will  continue  to  pn>vide  a  cumulative  list  of  CFR  titles 
and  parts,  revision  date  and  price  of  each  volume. 

Normally,  CFR  volumes  are  revised  according  to  the  foltowing 
schedule: 

Titles  1-16— January  1 
Titles  17-27— April  1 
Titles  28-41  ^July  1 
Titles  42-50— October  1 

All  volumes  listed  below  will  adhere  to  these  scheduled  revision 
dates  unless  a  notation  in  the  listing  indicates  a  different  reviskm 
date  for  a  particular  volume. 

Titles  revised  as  of  January  1, 1999: 

Title 


CFR  Index 

700-899 

900-999 

1-2  (Cover  only) 

1000-1199 

1200-1599 

3  (Compilation) 

1600-1899 

1900-1939 

4  (Cover  only) 

1940-1949 

1950-1999 

5  Parts: 

2000-End 

1-699 

700-1199 

8 

1200-End 

9  Parts: 

6  [Reserved] 

1-199 

200-End 

7  Parts: 

1-26 

10  Parts: 

27-52 

1-60 

53-209 

51-199 

210-299 

200-499 

300-399 

500-End 

400-€99 

11 

60-139 

140-199 

12  Parts: 

200-1199 

1-199 

1200-End 

200-219 

220-299 

15  Parts: 

300-499 

0-299 

500-599 

300-799 

600-End 

800-End 

13 

16  Parts: 

0-999 

14  Parts: 

1000-End 

1-59 

Projected  April  1, 

1999  editions: 

TWe 

17  Parts: 

1-199 

24  Parts: 

200-239 

0-199 

240-End 

200^99 

500-699 

18  Parts: 

700-1699 

1-399 

1700-End 

400-End 

25 

19  Parts: 

1-140 

26  Parts: 

141-199 

1  (§§1.0-1-1.60) 

200-End 

1  (§§1.61-1.169) 

1  (§§1.170-1.300) 

20  Parts: 

1  (§§1.301-1.400) 

1-<399 

1  (§§1.401-1.440) 

400-499 

1  (§§1.441-1.500) 

500-End  (possible  cover  only)       1  (§§  1 .501  -1  r640)  (possible 

cover  only) 

21  Parts: 

1  (§§1.641-1.850) 

1-99 

1  (§§1.851-1.907) 

100-169 

1  (§§1.908-1.1000) 

170-199 

1  (§§1.1001-1.1400) 

200-299 

1  (§1.1401-End) 

300-499 

2-29 

600-599 

30-39 

600-799 

40-49 

800-1299 

50-299 

1300-End 

300-499 

500-599 

22  Parts: 

600-End 

1-299 

300-End 

27  Parts: 

1-199 

23 

200-End 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— APRIL  1999 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (Seel  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  of  FR 
pubucation 

15  DAYS  AFTER 
PUBLICATION 

30  DAYS  AFTER 
PUBUCATION 

45  DAYS  AFTER 
PUBLICATION 

60  DAYS  AFTER 
PUBLICATH3N 

90  DAYS  AFTER 
PUBLICATION 

April  1 

April  16 

May  3 

May  17 

June  1 

June  30 

April  2 

April  19 

May  3 

May  17 

June  1 

Julyl 

Aprils 

April  20 

Mays 

May  20 

June  4 

July  6 

April  6 

April  21 

May  6 
May  7 

May  21 

June  7 

July  6 

April  7 

April  22 

May  24 

June  7 

July  6 

Aprils 

April  23 
April  26 

.    May  10 
May  10 

May  24 

June  7 

July  7 

April  9 

May  24 

Junes 

Julys 

April  12 

April  27 
April  28 

May  12 

May  27 

June  1 1 

July  12 

April  13 

May  13 

May  28 

June  14 

July  12 

AprilU 

April  29 

May  14 

June  1 

June  14 

July  13 

April  15 

April  30 

May  17 

June  1 

June  14 

July  14 

April  16 

May  3 

May  17 

June  1 

June  15 

July  15 

April  19 

May  4 

May  19 

June  3 

June  18 

July  19 

April  20 

Mays 

May  20 

June  4 

June  21 

July  19 

April  21 

May  6 

May  21 

June  7 

June  21 

July  20 

April  22 

May  7 

May  24 

June  7 

June  21 

July  21 

April  23 

May  10  ' 

May  24 

June  7 

June  22 

July  22 

April  26 

May  11 

May  26 

June  10 

June  25 

July  26 

April  27 

May  12 

May  27 

June  1 1 

June  28 

July  26 

April  28 

May  13 

May  28 

June  14 

June  28 

July  27 

April  29 

May  14 

June  1 

June  14 

June  28 

July  28 

April  30 

May  17 

June  1 

June  14 

June  29 

July  29 

the 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 
The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 
The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  eaitions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 
GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  H;aphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  coimect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $555.  or  $607  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  emnual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  group  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA.  MasterCard  or  Discover.  Mail  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box  371954.  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  64  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 
Subscriptions: 
Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  1-888-293-6408 

Single  copies^ack  copies: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  aiTect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  April  20,  1999  at  9:00  am. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street.  NW. 

Washington.  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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Agricultural  Marketing  Servie* 

PROPOSED  RULES 

Cotton  classing,  testing,  and  standards: 

Classification  services  to  growers;  1999  user  fees,  15937- 
15938 
Milk  marketing  orders: 

New  England  et  al.,  16025-16296 

Agriculture  Department 

See  Agriciiltural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Food  and  Nutrition  Service 

See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  Natural  Resources  Conservation  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Animal  welfare: 
Marine  mammals — 
Swim-with-the-dolphin  interactive  programs,  15918- 
15920 
Plant-related  quarantine,  domestic: 
Pine  shoot  beetle,  15916-15918 

Army  Department 

NOTICES 

Privacy  Act: 
Systems  of  records,  15956-15958 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  15954-15956 

Defense  Department 

See  Army  Department 
NOTICES 
Meetings: 
Science  and  Technology  Advisory  Board,  15956 

Education  Department 

NOTICES 

Meetings: 
National  Educational  Research  Policy  and  Priorities 
Board,  15958 

Employment  and  Training  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act — 
Migrant  and  seasonal  farmworker  housing  programs, 
15991-15998 


Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

15999-16000 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  15922-15926 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  15926 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
California,  15949-15950 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  15969-15970 
Weekly  receipts,  15969 
Meetings: 
EPA-USDA  Tolerance  Reassessment  Advisory  Committee, 
15970-15971 

Executhw  Office  of  the  President 

See  Management  and  Budget  Office 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing,  15920-15922 
Class  E  airspace;  correction,  16024 
PROPOSED  RULES 
Air  carrier  certification  and  operations: 

Aging  airplane  safety,  16297-16320 
Class  E  airspace;  correction,  16024 
NOTICES 
Advisory  circulars;  availability,  etc.: 

Aging  airplane  records  reviews  and  inspections,  16321 

Transport  category  airplanes — 
Continued  airworthiness  of  older  small  transport  and 
commuter  airplanes;  establishment  of  damage- 
tolerance-based  inspections  and  procedures,  16321 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Central  Piedra  Buena,  S.A.,  et  al.,  15959-15961 
MidAmerican  Energy  Co.  et  al.,  15961-15963 
PJM  Interconnection,  L.L.C.,  et  al.,  15963-15965 
Woodstock  Hills,  LLC,  et  al.,  15965-15968 

Hydroelectric  applications,  15968-15969 

Applications,  hearings,  determinations,  etc.: 
AES  Redondo  Beach,  L.L.C.,  et  al.,  15958-15959 
Central  Vermont  Public  Service  Corp.,  15959 
Cincinnati  Gas  &  Electric,  15959 
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Federal  Maritime  Commission 

NOTICES 

Investigations,  hearings,  petitions,  etc.: 
Coalition  for  Fair  Play  in  Ocean  Shipping,  15971 

Federal  Procurement  Policy  Office 

NOTICES 

Acquisition  regulations: 
Small  disadvantaged  business  procurement — 
Affirmative  action  in  federal  prociu-ement;  policy  letter, 

16003-16005 
Promoting  subcontracting  opportunities  and 
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NOTICES 
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Formations,  acquisitions,  and  mergers,  15971-15972 

Permissible  nonbanking  activities,  15972 
Meetings;  Sunshine  Act,  15972 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act,  15972 
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Premerger  notification  waiting  periods;  early  terminiation, 
15972-15976 

Rsh  and  Wildlife  Service 

NOTICES 

Comprehensive  conservation  plans;  availability,  etc.: 
Arid  Lands  National  Wildlife  Refuge  Complex,  OR, 
15986-15987 

Food  and  Drug  Administration 

PROPOSED  RULES 

Food  for  himian  consumption: 
Food  labeling — 
Dietary  supplements;  use  of  health  claims  based  on 
authoritative  statements;  meeting;  correction, 
15948-15949 
General  enforcement  regulations: 
Exports;  notification  and  recordkeeping  requirements, 
15944-15948 
NOTICES 

Reports  and  guidance  docimients;  availability,  etc.: 
Ready-to-eat  foods:  Food  Code  prohibition  against  bare 
hand  contact  by  food  preparation  employees; 
scientific  data  and  information  request,  15978-15979 

Food  and  Nutrition  Service 

NOTICES 

Child  nutrition  programs: 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart532 
RIN3206-AI36 

PravaHing  Rate  Systems; 
Environmental  Differential  Pay  for 
WoiWng  at  High  Altitudes 

AGENCY:  Office  of  Personnel 

Management 

action:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  a  final 
regulation  to  establish  an  8  percent 
environmental  differential  pay  (EDP) 
category  for  Federal  Wage  System  (FWS) 
employees  who  work  at  land-based 
worksites  located  higher  than  3900 
meters  (12,795  feet)  in  altitude, 
provided  such  employees  are  required 
to  commute  to  their  worksites  on  the 
same  day  from  a  substantially  lower 
altitude  under  circiunstances  in  which 
the  rapid  change  in  altitude  may  result 
in  acclimation  problems.  OPM  is 
creating  this  new  EDP  category  so  that 
Federal  agencies  may  provide  additional 
compensation  to  FWS  employees  who 
are  exposed  to  imusual  health  risks 
caused  by  these  working  conditions. 
DATES:  Effective  Date:  This  regulation  is 
effective  on  April  2, 1999.  Applicability 
Date:  This  regulation  applies  on  the  first 
day  of  the  first  applicable  pay  period 
beginning  on  or  after  April  2, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Hopkins  at  (202)  606-2848.  or 
send  an  email  message  to 
)dhopkin@opm.gov. 
SUPPLEMENTARY  INFORMATION:  On 
October  13, 1998,  the  Office  of 
Personnel  Management  (OPM) 
published  a  proposed  rule  (63  FR 
54616)  to  establish  an  8  percent 
environmental  differential  pay  (EDP) 
category  for  Federal  Wage  System  (FWS) 
employees  who  work  at  land-based 


worksites  located  higher  than  3900 
meters  (12,795  feet),  provided  such 
employees  are  required  to  commute  to 
their  worksites  on  the  same  day  from  a 
substantially  lower  altitude  imder 
circumstances  in  which  the  rapid 
change  in  altitude  may  result  in 
acclimation  problems.  This  proposal 
was  similar  to  a  proposed  regulation 
issued  on  June  30, 1998,  to  establish  a 
hazard  pay  differential  for  General 
Schedule  employees. 

The  Smithsonian  Institution 
requested  that  we  establish  an  EDP 
category  for  FWS  employees  who  must 
work  at  the  Smithsonian  Astrophysical    - 
Observatory  (SAO)  near  the  4206  meter 
(13,800  foot)  summit  of  Mauna  Kea,  an 
extinct  volcano  on  the  Island  of  Hawaii. 
The  Smithsonian  Institution  stated  that 
suitable  employee  housing  is  available 
only  near  sea  level  and  that  SAO 
employees  must  therefore  commute 
bade  and  forth  from  their  homes  to  the 
SAO  worksite  each  workday.  The 
Smithsonian  Institution  submitted 
research  evidence  that  indicates  work  at 
high  altitudes  may  have  negative 
physiological  effects  such  as  impaired 
judgment,  increased  heart  rates,  and 
nausea,  especially  if  employees  have  not 
had  time  to  acclimate  to  lower 
atmospheric  pressvu«s  and  oxygen 
levels  that  exist  at  high  altitudes.  In 
addition,  employees  are  exposed  to  the 
possibility  of  experiencing  severe  health 
problems  such  as  high  altitude 
pulmonary  edema,  high  altitude 
cerebral  edema,  and  acute  mountain 
sickness. 

Under  5  U.S.C.  5343(c)(4),  OPM  is 
responsible  for  establishing  EDP 
categories  that  Federal  agencies  may  use 
to  provide  additional  compensation  to 
FWS  employees  whose  duties  involve 
unusually  severe  working  conditions  or 
unusually  severe  hazards.  This  final 
regulation  will  authorize  a  new  EDP 
category  for  FWS  employees  who  must 
work  at  land-based  worksites  higher 
than  3900  meters  (12,795  feet),  provided 
such  employees  are  required  to 
commute  to  the  worksite  on  the  same 
day  bom  a  substantially  lower  altitude 
imder  dnnmistances  in  which  the  rapid 
change  in  altitude  could  result  in 
acclimation  problems.  The 
establishment  of  this  new  EDP  category 
will  not  relieve  an  agency  of  its 
responsibility  to  take  whatever 
measures  are  feasible  to  minimize  the 


harmful  effects  of  commuting  to  work  at 
high  altitudes. 

The  proposed  regulation  for  the 
establishment  of  a  new  EDP  category  for 
FWS  employees  provided  a  30-day 
period  for  public  comment,  during 
which  we  received  one  comment  from 
a  labor  organization.  The  labor 
organization  recognized  and  agreed  that 
a  need  exists  for  the  establishment  of  a 
new  EDP  category  for  FWS  employees, 
but  recommended  that  we  consider 
establishing  a  25  percent  differential 
instead  of  the  proposed  8  percent 
differential.  The  proposed  differential 
was  throughly  reviewed  by  the  Federal 
Prevailing  Rate  Advisory  Committee 
(FPRAC),  the  national  labor- 
management  committee  responsible  for 
advising  OPM  on  matters  that  affect  the 
pay  of  FWS  employees.  After  careful 
consideration,  the  Committee 
recommended  by  consensus  that  the 
differential  be  set  at  8  percent,  an 
amoimt  in  line  with  other  EDP 
categories  and  also  in  line  with 
prevailing  non-Federal  practices,  as 
reported  by  the  Smithsonian  Institution. 
Based  on  FPRAC's  recommendation,  we 
are  establishing  the  new  EDP  category 
with  an  8  percent  differential. 

Waiver  of  Delay  in  Effective  Date 

Pursuant  to  5  U.S.C.  553(d)(3),  I  find 
that  good  cause  exists  to  make  ihese 
regulations  effective  in  less  than  30 
days.  Some  FWS  employees  of  the 
Smithsonian  Institution  are  currently 
commuting  from  near  sea  level  to  a 
work  site  near  the  4206  meter  (13,800 
foot)  siunmit  of  Mauna  Kea  on  the 
Island  of  Hawaii.  These  employees 
currently  meet  the  criteria  in  this  final 
regulation  for  the  environmental 
differential.  In  addition,  the 
Smithsonian  Institution  has  asked  that 
this  authority  be  made  effective  as  soon 
as  possible. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regtilations  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  they  will  apply  only  to  Federal 
agencies  and  employees. 
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List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure,  Freedom  of  information. 
Government  employees,  Reporting  and 
recordkeeping  requirements,  Wages. 

Office  of  Personnel  Management. 
Janice  R.  Lachance, 
Director. 

Accordingly,  the  Office  of  Personnel 
Management  is  amending  5  CFR  part 
532  as  follows: 


PART  532— PREVAILING  RATE 
SYSTEMS 

Subpart  E— Premium  Pay  and 
Differentials 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343. 

2.  Appendix  A  to  subpart  E  of  part 
532  is  amended  by  adding  a  new 


category  to  the  schedule  of 
environmental  differentials  at  the  end  of 
Part  n  of  the  appendix  to  read  as 
follows: 

Appendix  A  to  Subpart  E  of  Part  532— 
Schedule  of  Environmental 
Dififerentials  Paid  for  Exposure  to 
Various  Degrees  of  Hazards,  Physical 
Hardships,  and  Working  Conditions  of 
an  Unusual  Nature 


Part  II.— Payment  on  Basis  of  Hours  in  Pay  Status 


Differential  rate 
(percent) 


Category  for  which  payat>le 


17.  Working  at  high  altitudes.  Performing  work  at  a  land-based  work  site  more  than  3900  meters 
(12,795  feet)  in  altitude,  provided  the  employee  is  required  to  commute  to  the  work  site  on  the 
same  day  from  a  substantially  lower  altitude  under  circumstances  in  which  the  rapid  change  in 
altitude  may  result  in  acclimation  problems.  


Effective  date 


April  2,  1999. 


[FR  Doc.  99-8107  Filed  4-1-99;  8:45  am] 
BILUNG  CODE  632S-01-U 

MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1200 

Board  Organization 

AGENCY:  Merit  Systems  Protection 

Board. 

action:  Final  rule. 

SUMMARY:  The  Merit  Systems  Protection 
Board  (MSPB  or  the  Board)  is  amending 
its  organization  and  functions  statement 
to  reflect  a  change  in  responsibilities  for 
performance  of  its  hiunan  resources 
management  functions. 
EFFECTIVE  DATE:  April  2, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor,  Clerk  of  the  Board, 
(202) 653-7200. 

SUPPLEMENTARY  INFORMATION:  Effective 
September  28, 1998,  the  Board  entered 
into  a  cross-servicing  arrangement  with 
APHIS  Business  Services  (ABS),  a  imit 
of  the  U.S.  Department  of  Agricultiue's 
Animal  and  Plant  Health  Inspection 
Service,  under  which  ABS  provides 
most  hiunan  resources  management 
services  to  MSPB.  The  MSPB  Financial 
and  Administrative  Management 
Division  (FAMD)  administers  the  cross- 
servicing  arrangement  with  ABS  and 
has  direct  responsibility  for  certain 
personnel  functions,  including  policy, 
training,  drug  testing,  and  the  Employee 
Assistance  Program.  FAMD  also 
administers  the  cross-servicing 
arrangement  with  USDA's  National 
Finance  Center  (NFC)  for  accounting 
and  pajrroU  services.  The  NFC  continues 
to  process  personnel  actions,  which  are 
now  entered  by  ABS.  This  amendment 


to  5  CFR  part  1200  reflects  these 
changes  by  removing  all  references  to 
the  Hiunan  Resources  Management 
Division  and  by  revising  the  description 
of  FAMD  functions. 

The  Board  is  publishing  this  rule  as 
a  final  rule  pursuant  to  5  U.S.C.  1204(h). 

List  of  Subjects  in  5  CFR  Part  1200 

Organization  and  functions 
(Government  agencies). 

Accordingly ,'the  Board  amends  5  CFR 
part  1200,  subpart  B,  as  follows: 

PART  1200— (AMENDED] 

Subpart  B— Offices  of  the  Board— 
[Amended] 

1.  The  authority  citation  for  part  1200, 
subpart  B,  continues  to  read  as  follows: 

Authority:  5  U.S.C.  1204(h)  and  (j). 

2.  Section  1200.10  is  amended  by 
removing  paragraph  {a)(9)  in  its  entirety, 
by  redesignating  paragraph  (a)(10)  as 
paragraph  (a)(9),  by  removing  paragraph 
(b)(9)  in  its  entirety,  by  redesignating 
paragraph  {b)(10)  as  paragraph  (b)(9), 
and  by  revising  paragraph  (b)(8)  to  read 
as  follows: 

§  1 200.1 0    Staff  Organizations  and 
Functions. 

*        *        *        •        • 

(b)*  *  * 

***** 

(8)  Financial  and  Administrative 
Management  Division.  The  Financial 
and  Administrative  Management 
Division  administers  the  budget, 
procurement,  property  management, 
physical  seciuity,  and  general  services 
functions  of  the  Board.  It  develops  and 
coordinates  internal  management 
programs  and  projects,  including  review 
of  internal  controls  agencywide.  It 
performs  certain  personnel  functions, 


including  policy,  training,  drug  testing, 
and  the  Employee  Assistance  Program. 
It  also  administers  the  agency's  cross- 
servicing  arrangements  with  the  U.S. 
Department  of  Agriculture's  National 
Finance  Center  for  accounting,  payroll, 
and  personnel  action  processing 
services  and  with  the  U.S.  Department 
of  Agriculture's  APHIS  Business 
Services  for  most  human  resources 
management  services. 
***** 

Dated:  March  26, 1999. 
Rolwrt  E.  Taylor, 
Cleric  of  the  Board. 

[PR  Doc.  99-8091  Filed  4-1-99;  8:45  am] 
BNJJNG  CODE  7400-01-U 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  98-113-2] 

Pine  Shoot  Beetle;  Addition  to 
Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  pine  shoot  beetie 
regulations  to  add  19  counties  in 
Indiana,  Michigan,  New  York,  Ohio, 
Pennsylvania,  and  West  Virginia  to  the 
list  of  quarantined  areas.  This  action 
was  necessary  to  prevent  the  spread  of 
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the  pine  shoot  beetle,  a  pest  of  pine 
products,  into  noninfested  areas  of  the 
United  States. 

EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  December  29, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Christine  K.  Markham,  Regional 
Program  Manager.  PPQ,  APHIS.  505 
South  Lenola  Road,  Suite  201, 
Moorestown,  NJ,  08057-1549;  (609) 
757-5073;  e-mail: 

Christine.Markham@usda.gov;  or  Ms. 
Coanne  O'Hem,  Operations  Officer, 
Domestic  and  Emergency  Programs, 
PPQ,  APfflS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236;  (301)  734- 
8247;  e-mail: 

Coaime.E.O'Hem@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  December 
29, 1998,  and  published  in  the  Federal 
Register  on  January  5, 1999  (64  FR  385- 
387,  Docket  No.  98-113-1),  we 
amended  the  pine  shoot  beetle 
regulations  in  7  CFR  301.50  by 
designating  Hancock,  Howard,  and 
Tipton  Counties,  IN;  Chippewa,  Delta, 
Leelanau,  Marquette,  and  Schoolcraft 
Counties,  MI;  Cortland,  Chemimg,  and 
Onondaga  Counties,  NY;  Belmont, 
Coshocton,  Morgan,  Noble,  and 
Paulding  Counties,  OH;  Blair  and 
Greene  Coimties,  PA;  and  Tyler  Coimty, 
WV,  as  quarantined  areas,  and  adding 
them  to  the  list  of  quarantined  areas 
provided  in  §  301.50-3(c).  In  addition, 
we  removed  paragraph  (d)  of  §  301.50- 


3  from  the  regulations.  Paragraph  (d) 
contained  a  map  that  showed  the 
quarantined  counties  listed  in  §  301.50- 
3(c). 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
March  8, 1999.  We  did  not  receive  any 
conunents.  Therefore,  for  the  reasons 
given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders  12372 
and  12988,  and  the  Paperwork 
Reduction  Act. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  document  makes  final  an  interim 
rule  effective  December  29,  1998,  and 
published  in  the  Federal  Register  on 
January  5, 1999  (64  FR  385-387,  Docket 
No.  98-113-1).  As  part  of  the  interim 
rule,  we  performed  an  Initial  Regidatory 
Flexibility  Analysis,  in  which  we 
invited  comments  about  the  interim  rule 
as  it  related  to  small  entities.  In 
particular,  we  asked  for  information  on 
the  benefits  or  costs  that  small  entities 
may  incur  firom  the  implementation  of 
this  interim  rule  and  the  economic 
impact  of  those  benefits  or  costs.  We  did 
not  receive  any  comments  on  the 
interim  rule,  and  therefore,  received  no 


information  of  the  type  we  requested. 
We  have  therefore  based  this  Final 
Regulatory  Flexibility  Analysis  on  the 
data  available  to  us.  Based  on  the 
information  we  have,  there  is  no  basis 
to  conclude  that  this  rule  wUl  result  in 
any  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Under  the  Plant  Quarantine  Act  and 
the  Federal  Plant  Pest  Act  (7  U.S.C. 
150bb,  150dd,  150ee,  150ff.  161. 162, 
and  164-167),  the  Secretary  of 
Agriculture  is  authorized  to  regulate  the 
interstate  movement  of  articles  to 
prevent  the  spread  of  injurious  plant 
pests  in  the  United  States. 

The  PSB  regulations  impose 
restrictions  on  the  interstate  movement 
of  certain  regulated  articles  from 
quarantined  areas  in  order  to  prevent 
the  spread  of  PSB  into  noninfested  areas 
of  the  United  States.  The  interim  rule 
amended  these  regulations  by  adding  19 
counties  in  IN,  Ml,  NY,  OH.  PA,  and 
WV  to  the  list  of  quarantined  areas.  This 
action  was  necessary  to  prevent  the 
spread  of  PSB,  a  pest  of  pine  products, 
into  noninfested  areas  of  the  United 
States. 

Currently,  there  are  approximately 
223  entities  in  the  19  newly  regulated 
counties  that  may  be  affected  by  the 
quarantine.  Of  those,  82  are  Christmas 
tree  growers,  85  are  tree  nurseries,  and 
28  are  commercial  timber  companies  or 
commercial  sawmills.  Approximately 
212  of  the  223  entities  are  considered 
small.  The  following  table  shows  these 
entities  by  type  and  state. 

Distribution  of  affected  entities  in  19  counties  that  were  added  to  the  quarantined  area  for  pine  shoot 

BEETLE 


Entitles 

State 

Total 

NY 

PA 

IN 

Ml 

OH 

WV 

Christmas  tree  farms  

14 
15 

12 
0 

3 
2 

5 
23 

3 
1 

0 
2 

46 
45 

7 
0 

16 
22 

4 
0 

0 
0 

0 

3 

82 

Tree  nurseries 

Commercial  timber  companies  or  com- 
mercial sawmills 

85 
28 

Other  types  

28 

Total  entities  „ ., 

Small  entities 

41 
41 

33 
25 

6 
6 

98 
95 

42 
42 

3 
3 

223 
212 

•v 


The  Small  Business  Administration 
(SBA)  defines  tree  nurseries  with  annual 
sales  of  less  than  $150,000  as  small 
entities.  Most  tree  nurseries  specialize 
in  production  of  deciduous  landscape 
products,  but  some  also  produce  pine 
nvirsery  stock  and  some  produce  rooted 
pine  Christmas  trees.  For  most  of  the 
tree  nurseries  that  produce  pine  nursery 
stock  and  rooted  pine  Christmas  trees, 
these  commodities  comprise  a  minor 
share  of  their  products  or  they  service 


largely  local  populations  within  the 
quarantined  area.  Therefore,  we  do  not 
expect  that  they  will  be  notably  affected 
by  this  rule. 

The  SBA  defines  Christmas  tree  farms 
with  annual  sales  of  less  than  $500,000 
as  small  entities.  Most  of  the  Christmas 
tree  farms  in  the  newly  regulated 
counties  are  small  entities.  Of  the  82 
Christmas  tree  farms  that  are  in  the 
newly  regulated  coimties,  most  sell 
locally  to  choose-and-cut  markets. 


Therefore,  they  would  not  be  affected  by 
this  rule.  Those  Christmas  tree  farms 
that  ship  their  Christmas  trees  and  tree 
products  outside  of  the  quarantined  area 
would  be  most  affected  by  the 
quarantine.  In  some  newly  quarantined 
areas,  up  to  5  percent  of  the  Christmas 
trees  are  sold  through  the  wholesale 
market.  Christmas  tree  farms  in  the 
newly  quarantined  areas  in  Michigan, 
New  York,  and  Ohio  shipped  6  percent, 
12  percent,  and  10  percent,  respectively. 
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of  their  Christmas  trees  and  tree 
products  to  markets  outside  the 
quarantined  areas  in  1997.  In 
Pennsylvania,  Christmas  tree  farms  in 
the  newly  quarantined  counties  shipped 
all  of  their  Christmas  trees  and  tree 
products  outside  the  quarantined  area  in 
1997.  Therefore,  the  Christmas  tree 
farms  in  the  newly  quarantined  coimties 
in  Pennsylvania  will  be  most  affected  by 
the  quarantine. 

Affected  businesses  can  maintain 
markets  outside  the  regulated  areas  by 
arranging  for  inspections  and  the 
issuance  of  certificates  or  limited 
permits  or  by  fumigating  or  cold  treating 
the  regulated  articles,  hispection  is 
provided  at  no  cost  during  normal 
business  hours.  However,  there  may  be 
imputed  costs  to  the  businesses  in 
preparing  for  the  inspections  and 
possible  marketing  delays.  Such  costs 
and  inconveniences  may  be  more  likely 
for  producers  of  live  pine  nursery  stock, 
since  inspection  is  required  of  each  live 
plant  before  it  may  be  moved  to  a 
nonregulated  area.  For  producers  in 
these  counties  who  already  have  their 
trees  inspected  for  other  pests,  another 
inspection  may  be  a  relatively  small 
burden,  especially  when  compared  to 
the  societal  benefits  of  minimizing  the 
himian-assisted  movement  of  PSB. 

The  alternative  to  the  interim  rule  was 
to  make  no  changes  in  the  regulations. 
After  consideration,  we  rejected  this 
alternative  because  the  quarantine  of  the 
19  counties  listed  in  this  document  is 
necessary  to  prevent  the  artificial  spread 
of  PSB. 

This  rule  contains  no  reporting  or 
recordkeeping  requirements. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities. 
Incorporation  by  reference.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  301  and  that 
was  published  at  64  FR  385-387  on 
January  5,  1999. 

Authority:  7  U.S.C.  147a,  150bb,  150dd, 
ISOee,  150ff.  161, 162.  and  164-167:  7  CFR 
2.22,  2.80.  and  371.2(c). 

Done  in  Washington,  DC,  this  29th  day  of 
March  1999. 
Craig  A.  Reed. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
IFR  Doc.  99-8154  Filed  4-1-99;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  1  and  3 
[Docket  No.  93-076-13] 
RIN  0579-AA59 

Animal  Welfare;  Marine  Mammals; 
Swim-with-the-Dolphin  Programs 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Reconsideration  of  final  rule 
and  suspension  of  enforcement. 


SUMMARY:  We  are  hereby  suspending  the 
enforcement  of  those  provisions  of  the 
Animal  Welfare  regulations  and 
standards  that  deal  with  "swim-with- 
the-dolphin  programs."  In  addition,  we 
are  soliciting  public  comment  on  all 
aspects  of  the  suspended  regulations 
and  on  all  human/marine  mammal 
interactive  programs. 
DATES:  This  suspension  of  enforcement 
is  effective  April  2, 1999.  We  invite  you 
to  comment  on  this  docket.  We  will 
consider  all  comments  that  we  receive 
by  June  1,  1999. 

ADDRESSES:  Please  send  your  conmient 
and  three  copies  to:  Docket  No.  93-076- 
13,  Regxdatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C03, 
4700  River  Road  Unit  118,  Riverdale. 
MD  20737-1238.  Please  state  that  your 
comment  refers  to  Docket  No.  93-076- 
13. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Ave., 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usdaa.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Barbara  Kohn,  Senior  Staff  Veterinarian, 
Animal  Care,  APHIS.  4700  River  Road 
Unit  84.  Riverdale.  MD  20737-1234; 
(301) 734-7833. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Animal  Welfaje  Act  (AW A) 
(7  U.S.C.  2131  et  seq.),  the  Secretary  of 


Agriculture  is  authorized  to  promulgate 
standards  and  other  reqtiirements 
regarding  the  hiunane  handling,  care, 
treatment,  and  transportation  of  certain 
animals  by  dealers,  research  facilities. 
exhibitors,  and  carriers  and 
intermediate  handlers.  The  Secretary 
has  delegated  responsibility  for 
administering  the  AWA  to  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  of  the  U.S.  Department  of 
Agriculture  (USDA).  Regidations 
established  under  the  AWA  are 
contained  in  the  Code  of  Federal 
Regulations  (CFR)  in  9  CFR  parts  1.2. 
and  3.  Part  1  contains  definitions  for 
terms  used  in  parts  2  and  3;  part  2 
contains  general  requirements  for 
regulated  parties;  and  part  3  contains 
specific  requirements  for  the  care  6uid 
handling  of  certain  animals. 

dn  January  23,  1995,  we  published  in 
the  Federal  Register  a  proposal  (60  FR 
4383-4389.  Docket  No.  93-076-2)  to 
eunend  the  regulations  in  9  CFR  part  3. 
subpart  E  (referred  to  below  as  the 
regulations),  by  establishing  standards 
for  "swim-with-the-dolphin"  (SWTD) 
programs.  After  reviewing  comments 
fi'om  the  public  on  the  proposal,  we 
published  a  final  rule  in  the  Federal 
Register  on  September  4, 1998  (63  FR 
47128-47151,  Docket  No.  93-076-10). 
that  made  final  certain  of  the  proposed 
provisions,  along  with  changes  we  made 
based  on  the  comments  received.  The 
final  rule  became  effective  October  5, 
1998. 

Following  publication  of  the  final 
rule,  a  number  of  parties  affected  by  the 
rule  contacted  us  and  asked  us  to 
address  issues  not  specifically  raised  in 
the  final  rule  or  the  proposed  rule 
regarding  shallow  water  interactive 
programs.  We  are  using  the  term 
"shallow  water  interactive  program" 
because  it  has  come  to  our  attention  that 
a  number  of  facilities  have  different 
names  for  their  programs  in  which  a 
member  of  the  public  enters  the  primary 
enclosure  of  an  SWTD  cetacean  to 
interact  with  the  animal  and  in  which 
the  participants  remain  primarily 
stationary  and  non-buoyant.  For 
purposes  of  this  notice,  it  is  our  intent 
that  the  term  "shallow  water  interactive 
program"  encompass  wade  programs, 
encounter  programs,  or  any  other 
program  as  described  above. 

The  regulated  parties  stated  that  it 
had  not  been  clear  to  them  that  we 
intended  the  provisions  of  the  nde  to 
apply  to  shallow  water  interactive 
programs,  and  that,  because  of  this 
misimderstanding,  they  had  not  been 
able  to  participate  fully  in  the 

rulemaking  process.  

Although  die  definition  of  an  SWTD 
program  set  forth  in  the  proposed  rule 
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did  not  exclude  shallow  water 
interactive  programs,  our  use  in  the 
proposal  of  the  word  "swim"  may  have 
led  a  segment  of  the  regiilated  industry 
to  assiune  that  the  regidations  would 
not  apply  to  shallow  water  interactive 
programs  in  which  the  participants 
remain  primarily  stationary  and  non- 
buoyant,  hi  addition,  the  confusion  of 
the  regulated  parties  may  have  been 
heightened  by  our  not  specifically 
referring  to  "wading"  until  the  final 
rule. 

It  was  always  oiu  intent  to  include 
shallow  water  interactive  programs 
within  the  scope  of  the  rule.  However, 
between  publication  of  the  proposed 
rule  and  the  final  rule,  a  niunber  of 
facilities  began  new  shallow  water 
interactive  programs,  which  we  were 
not  aware  of.  TTierefore,  we  did  not 
specifically  address  the  potential 
economic  impact  of  the  rule  on  these 
new  shallow  water  interactive  programs. 

We  recognize  that  the  niunber  and 
makeup  of  shallow  water  interactive 
programs  may  have  changed  since  we 
initiated  SWTD  rulemaking  several 
years  ago,  and  that  the  industry  has 
gained  more  experience  in  operating 
such  programs.  The  parties  who 
contacted  us  following  publication  of 
the  final  rule  expressed  concern  that  the 
final  rule  did  not  fully  reflect,  among 
other  things,  the  current  issues  involved 
in  shallow  water  interactive  programs. 

hx  response  to  these  concerns,  on 
October  14, 1998,  we  published  a  notice 
in  the  Federal  Register  (63  FR  55012, 
Docket  No.  93-076-12)  in  which  we 
annoimced  that,  as  of  the  effective  date 
of  the  final  rule  and  imtil  further  notice, 
we  would  not  apply  to  wading  programs 
(referenced  in  this  document  as  shallow 
water  interactive  programs)  the 
standards  in  §  3.111(a)  of  the  final  rule 
for  space  for  the  interactive  area  in  a 
SWTD  program,  or  the  standards  in 
§  3.111(e)(4)  for  hiunan  participant/ 
attendant  ratio.  We  stated  that,  for  the 
purposes  of  that  notice,  we  considered 
wading  programs  to  be  those  in  which 
human  participants  interact  with 
cetaceans  by  remaining  stationary  and 
non-buoyant.  Additionally,  we 
expressed  our  intention  to  examine 
more  fully  the  issue  of  interactive  space 
requirements  and  human  participant/ 
attendant  ratios  for  programs  in  which 
contact  between  hiunans  and  cetaceans 
is  limited  and  controlled,  with 
negligible  movement  of  humans  within 
the  enclosure. 

Additionally,  we  were  made  aware  of 
concerns  regarding  the  specificity  of  the 
experience  and  training  requirements 
for  SWTD  program  personnel,  including 
the  attending  veterinarian.  Some  parties 
expressed  concern  regarding  the  nature 


of  the  veterinary  care  requirements  and 
the  issue  of  interactive  session  time 
limits  for  the  animals. 

We  also  have  become  aware  of  two 
unintentional  consequences  concerning 
the  exclusions  contained  in  the 
definition  of  an  SWTD  program.  First, 
our  intent  was  to  exclude  from 
regulation  feeding  and  petting  pools 
where  the  participant  does  not  enter  the 
primary  enclosure  of  the  animal. 
However,  the  wording  we  used  in  the 
rule  does  not  make  clear  the  narrow 
exclusion  we  intended. 

Second,  we  intended  to  exclude  from 
regulation  the  participation  of  a  limited 
number  of  members  of  a  larger  public 
audience  that  are  part  of  a  presentation 
or  performance  (e.g.,  when  one  or  two 
members  of  an  audience  are  invited  to 
interact  with  an  animal  as  part  of  the 
overall  presentation  or  performance). 
Contrary  to  our  intent,  however,  by 
inserting  the  exclusion  in  the  definition 
of  an  SWTD  program,  we  inadvertently 
allowed  this  exclusion  to  apply  to 
shallow  water  interactive  programs 
where  all  or  a  significant  niunber  of 
program  participants  are  provided  the 
opportunity  to  enter  the  primary 
enclosure  to  interact  with  the  animal. 

While  we  could  attempt  to  address 
these  issues  by  responding  individually 
to  each  concern  or  point,  we  believe  that 
the  most  effective  way  to  address  the 
concerns  and  confusion  surrounding  the 
SWTD  rule  is  to  suspend  enforcement  of 
the  provisions  and  seek  new,  additional, 
and  more  current  scientific, 
documentable,  or  other  information  on 
human/marine  mammal  interactive 
programs.  This  information  will  aid  the 
agency  in  determining  the  most 
appropriate  action  regarding  the 
regulation  of  human/marine  mammal 
interactive  programs. 

In  this  notice,  we  are  soliciting 
information  from  the  public  on  all 
aspects  of  human/marine  mammal 
interactive  programs,  and  are  asking  that 
commenters  give  special  consideration 
to  the  issues  set  forth  below.  We  request 
that  commenters  submit  scientific, 
documentable,  or  other  information  to 
support  their  positions. 

1.  Based  on  past  and  present 
experience  widi  human/marine 
mammal  interactive  programs,  is  there  a 
need  to  have  regulations  specific  to 
these  programs  under  the  Animal 
Welfare  Act? 

2.  Should  shallow  water  interactive 
programs  be  regulated  in  the  same  way 
as  other  regulated  interactive  programs? 

3.  How  much  space  (length,  width, 
and  depth)  is  needed  in  the  interactive 
area  for  shallow  water  interactive 
programs?  Is  there  a  need  for  deeper 


water  somewhere  in  the  interactive 
area? 

4.  For  shallow  water  interactive 
programs,  what  participant-to-attendant 
and  participant-to-animal  ratios  have 
been  or  can  be  used  safely? 

5.  For  the  purposes  of  this  notice,  we 
consider  shallow  water  interactive 
programs  to  be  those  in  which  human 
participants  enter  the  primary  enclosure 
of  the  marine  mammal  to  interact  with 
the  animal,  but  in  which  human 
participants  remain  primarily  stationary 
and  non-buoyant.  Do  you  believe  this 
definition  adequately  describes  shallow 
water  interactive  programs?  If  not,  what 
definition  do  you  consider  satisfactory? 

6.  If  shallow  water  interactive 
programs  are  regulated  in  the  same  way 
as  other  programs,  should  the  heading 
for  §  3.111  of  the  regulations,  which 
currently  reads  "Swim-with-the-dolphin 
programs,"  be  amended  to  read 
"Hiunan/marine  mammal  interactive 
programs"  or  something  similar? 

7.  In  the  final  rule,  we  explained  that 
the  requirement  set  forth  in  the 
proposed  rule  that  the  attending 
veterinarian  for  an  SWTD  program  have 
at  least  2  years  of  full-time  experience 
with  cetacean  medicine  meant  that  the 
veterinarian  needed  at  least  4,160  hours 
of  experience.  This  inclusion  of  a 
specific  number  of  hours  generated  a 
number  of  questions  and  concerns  fitim 
regulated  parties.  Is  the  SWTD  rule  the 
appropriate  place  to  address  this  issue? 
If  so,  do  you  think  we  should  remove 
the  reference  to  a  specific  number  of 
hours  (while  retaining  the  requirement 
for  at  least  2  years  of  experience)?  Is 
there  a  better  way  to  make  the 
experience  requirement  clear?  In  this 
notice,  we  are  soliciting  information  on 
whether  there  are  alternative 
requirements  that  would  assure  an 
adequate  level  of  experience  and 
knowledge  to  achieve  the  purposes  of 
the  regulations. 

8.  In  the  final  rule,  we  required  that 
certain  employees  at  a  SWTT)  facility 
have  a  specified  minimum  number  of 
years  of  experience  or  training,  as 
follows: 

Licensee  or  manager  At  least  6  years 
experience  in  a  professional  or 
managerial  position  dealing  with 
captive  cetaceans. 

Head  trainer/bebaviorist:  At  least  6 
years  experience  in  training  cetaceans 
for  SWIT)  behaviors  in  the  past  10 
years,  or  an  equivalent  amount  of 
experience  involving  in-water  training 
of  cetaceans. 

Trainer/supervising  attendant:  At 
least  3  yeetrs  training  and/or  hEmdling 
experience  involving  human/cetacean 
interaction  programs. 
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In  this  notice,  we  are  soliciting 
information  on  whether  there  are 
alternative  requirements  that  would 
assure  an  adequate  level  of  experience 
and  knowledge  to  achieve  the  purposes 
of  the  regulations. 

9.  Should  therapy  sessions  (i.e., 
interactive  sessions  involving  a 
therapist  or  established  programs  that 
deal  with  mentally  or  physically 
handicapped  persons)  be  excluded  from 
or  covered  by  regulation?  Why  do  you 
consider  therapy  sessions  different  bom 
or  the  same  as  other  shallow  water 
interactive  programs?  Should  regulation 
of  therapy  sessions  be  based  on  the 
frequency  of  sessions  at  the  facility  or 
other  criteria?  If  based  on  frequency, 
what  should  be  the  threshold  for 
regulation? 

Accordingly,  effective  April  2, 1999, 
in  9  CFR  part  1,  §  1.1,  the  definitions  of 
buffer  area,  interactive  area,  interactive 
session,  sanctuary  area,  and  swim-with- 
the  dolphin  (SWTD)  program  are 
suspended,  and,  in  9  CFR  part  3,  §  3.111 
is  suspended. 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.22, 
2.80,  and  371.2(g). 

Done  in  Washington,  DC,  this  29th  day  of 
March  1999. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  99-8153  Filed  4-1-99;  8:45  am] 

BILUNQ  CODE  3410-34-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  PART  2 
RtN  3150-AF88 

Procedures  Applicable  to  Proceedings 
for  the  Issuance  of  Licenses  for  the 
Receipt  of  High-Level  Radioactive 
Waste  at  a  Geologic  Repository; 
Correction 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule:  correction. 

summary:  This  document  corrects  a 
final  rule  published  in  the  Federal 
Register  on  December  30, 1998  (63  FR 
71729),  that  amended  the  Nuclear 
Regulatory  Conunission's  regulations  on 
procedures  applicable  to  proceedings 
for  the  issuance  of  licenses  for  the 
receipt  of  high-level  radioactive  waste  at 
a  geologic  repository.  The  action  is 
necessary  to  correct  a  typographical 
error. 

EFFECTIVE  DATE:  May  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  L.  Winsberg,  U.S.  Nuclear 


Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-1641,  e- 
mail  KLW@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

§2.1006    [Corrected] 

On  page  71738,  first  column,  in 
§  2.1006,  the  first  sentence  of  paragraph 
(a),  the  reference  to  "§  2.1003(c)"  shoidd 
be  corrected  to  read  "§  2.1003(a)(4)." 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  March,  1999. 

For  the  Nuclear  Regulatory  Conunission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  9&-8161  Filed  4-1-99;  8:45  am] 

BILUNG  CODE  7S90-01-4> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-38-AD;  Amendment 
3»-11107;  AD  99-08-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-600,  -700,  and  -800  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
conunents. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Boeing  Model  737-600, 
-700,  and  -800  series  airplanes.  This 
action  requires  an  inspection  of  the 
power  distribution  panels  (PDF)  to 
verify  proper  installation  of  the  power 
feeder  terminals  and  associated 
hardware,  and  corrective  actions,  if 
necessary.  This  action  also  reqtiires 
repetitive  torque  checks  of  the  terminal 
attachment  screws.  This  amendment  is 
prompted  by  reports  indicating  the  loss 
of  electrical  power  from  the  engine- 
driven  generators  or  the  auxiliary  power 
unit  due  to  overheating,  melting,  and 
subsequent  failure  of  the  power  feeder 
terminals.  The_ actions  specified  in  this 
AD  are  intended  to  prevent  such 
conditions,  which  coidd  result  in 
increased  risk  of  fire  and  the  loss  of 
electrical  power  from  the  associated 
alternating  current  power  source. 
DATES:  Effective  April  19, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  1, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 


Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
38-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

Information  pertaining  to  this 
amendment  may  be  obtained  from  or 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  S.  Oshiro,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2793;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  recently  received  several  reports 
indicating  the  loss  of  electrical  power 
from  the  engine-driven  generators  or  the 
auxiliary  power  unit  on  Boeing  Model 
737  series  airplanes,  due  to  failure  of  the 
power  feeder  terminals  located  in  power 
distribution  panels  (PDF)  P91  and  P92. 
This  failure  is  attributed  to  an  overheat 
condition  caused  by  loosening  of  the 
screws  that  fasten  the  power  feeder 
terminals  to  the  PDF  rigid  bus  assembly. 
Investigation  revealed  that  inadequate 
support  of  the  power  feeder  terminal 
allows  movement  of  the  terminal  during 
the  power  feeder  vrire  installation  and 
removal  procedures.  The  consequent 
loosening  of  the  screws  may  result  in 
increased  electrical  resistance  and  the 
generation  of  heat  between  the  power 
feeder  terminal  and  the  rigid  busbar  at 
the  terminal-to-busbar  interface.  This 
condition,  if  not  corrected,  may  cause 
overheating  and  melting  of  the  power 
feeder  terminals,  which  could  result  in 
increased  risk  of  fire  and  the  loss  of 
electrical  power  fit>m  the  associated 
alternating  current  (AC)  power  source. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  737- 
600,  -700,  and  -800  series  airplanes  of 
the  same  type  design,  this  AD  is  being 
issued  to  prevent  overheating,  melting, 
and  subsequent  failure  of  the  power 
feeder  terminals,  which  could  resiUt  in 
increased  risk  of  fire  and  the  loss  of 
electrical  power  from  the  associated  AC 
power  source.  This  AD  requires  an 
inspection  of  the  PDP's  to  verify  proper 
installation  of  the  power  feeder 
terminals  and  associated  hardware,  {md 
corrective  actions,  if  necessary.  This 
action  also  requires  repetitive  torque 
checks  of  the  terminal  attachment 
screws. 
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Interim  Action 

This  is  considered  to  be  interim 
action.  The  FAA  is  currently 
considering  further  rulemaking  action  to 
supersede  this  AD  to  require  repetitive 
replacement  of  the  PDP  rigid  bus 
assembly  for  all  Boeing  Model  737-600, 
-700,  and  -800  series  airplanes. 
However,  the  planned  compliance  time 
for  the  repetitive  replacement  is 
sufficiently  long  so  that  notice  and 
opportimity  for  prior  public  comment 
will  be  practicable. 

Determination  of  Rule's  EfifectiTe  Dat» 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
~  communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Riiles  Docket  for  examination  by 
interested  persons.  A  report  that 
simmiarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-38-AD."  The 
postcard  wUl  be  date  stamped  and 
returned  to  the  commenter. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  tiansportation.  Aircraft,  Aviation 
safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9^-08-03    Boeing:  Amendment  39-1 1107. 

Docicet  99-NM-38-AD. 
Applicability:  All  Boeing  Model  737-600, 
-700,  and  -800  series  airplanes;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating,  melting,  and 
subsequent  failure  of  the  power  feeder 
terminals,  which  could  result  in  increased 
risk  of  fire  and  the  loss  of  electrical  power 
fitim  the  associated  alternating  current  (AC) 
power  source,  accomplish  the  following: 

Initial  Inspection 

(a)  Within  90  days  after  the  effective  date 
of  this  AD:  Perform  a  one-time  general  visual 
inspection  to  verify  proper  installation  of  the 
power  feeder  terminals  and  associated 
hardware  located  in  power  distribution 
panels  (PDP)  P91  and  P92,  in  accordance 
with  the  following  procediires. 

Using  a  flashlight,  inspect  each  of  the  six 
power  feeder  terminals  by  looking  into  the 
access  holes  located  in  the  plastic  cover  of 
the  rigid  bus  assembly.  The  holes  are  located 
on  the  aft  face  of  PDP's  P91  and  P92.  [Refer 
to  the  Boeing  737-600,  -700,  -600,  -900 
Airplane  Maintenance  Manual  (AMM), 
Section  24-21-71/401.  Figure  401  (Sheet  1). 
for  the  location  of  PDP  P91  and  P92.)  On  PDP 
P91,  the  holes  are  adjacent  to  terminal  blocks 
TB5001  and  TB5002.  On  PDP  P92,  the  holes 
are  adjacent  to  terminal  blocks  TB5005  and 
TBS006.  There  are  a  total  of  six  holes  per 
PDP.  [Refer  to  the  Boeing  737-600,  -700, 
-800,  -900  AMM,  Section  24-21-71/401, 
Figure  401  (Sheet  2),  for  the  location  of  the 
access  holes  on  the  PDP's.]  Note  that 
although  each  PDP  has  nine  power  feeder 
terminals,  only  the  six  terminals  adjacent  to 
the  access  holes  require  inspection.  Verify 
that  the  power  feeder  terminal  is  properly 
installed  and  held  in  place  on  the  busbar  by 
the  No.  8  socket  head  cap  screw,  and  verify 
that  the  cap  screw  is  inserted  into  the  hole 
in  the  terminal.  For  the  proper  power  feeder 
terminal  and  screw  buildup,  refer  to  the 
Boeing  737-600.  -700,  -800,  -900  AMM. 
Chapter  24-21-71/401,  Figure  401  (Sheet  4). 
The  subject  power  feeder  terminal  is 
identified  as  item  [7]  and  the  cap  screw  as 
item  [12].  This  visual  inspection  does  not 
require  loosening  or  removing  any  fasteners. 
The  inspection  may  require  looking  through 
the  access  hole  at  a  slight  angle  to  see  the 
terminal  clearly.  The  terminal  can  be 
identified  by  its  shiny  metal  finish;  the 
current  transformer  behind  the  terminal 
block  is  made  of  plastic  with  a  flat  black 
finish.  If  the  power  feeder  terminal  and  No. 
8  socket  head  cap  screw  are  not  assembled 
as  shown  in  Boeing  737-600,  -700,  -800. 
-900  AMM,  Section  24-21-71/401,  Figure 
401  (Sheet  4):  Prior  to  further  flight,  replace 
the  rigid  bus  assembly  with  a  new  assembly, 
in  accordance  with  the  procedures  specified 
in  Boeing  737-600,  -700.  -800.  -900  AMM. 
Section  24-21-22. 
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Repetitive  Torque  Check 

(b)  Concurrent  with  the  accomplishment  of 
the  requirements  of  paragraph  (a)  of  this  AD: 
Perform  a  torque  check  of  the  attachment 
screws  of  the  power  feeder  terminals  in 
accordance  with  the  procedures  specified  in 
Boeing  Maintenance  Tip  737  MT  24-003. 
dated  May  14. 1998.  Repeat  the  torque  check 
thereafter  at  intervals  not  to  exceed  1,000 
flight  hours,  in  accordance  with  the 
maintenance  tip. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Seattle  ACO. 

Special  Flight  Permite 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  This  amendment  becomes  effective  on 
April  19, 1999. 

Issued  in  Renton,  Washington,  on  March 
29, 1999. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-8133  Filed  4-1-99;  8:45  am] 

BILUNG  CODE  4910-1 3-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  195-0101a  FRL-6235-8] 

Approval  and  Promulgation  of 
ImplMiMntation  Plana;  California  State 
Implamantatlon  Plan  Ravlaion,  Yolo- 
Solano  Air  Quality  Management 
District,  Monterey  Bay  Unified  Air 
Pollution  Control  District,  South  Coast 
Air  Quality  Management  District,  Santa 
Barisara  County  Air  Pollution  Control 
District,  Sacramento  Metropolitan  Air 
Quality  Management  District,  and  Kern 
County  Air  Pollution  Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  rules  from  the 


following  Districts:  Yolo-Solano  Air 
Quality  Management  District 
(YSAQMD),  Monterey  Bay  Unified  Air 
Pollution  Control  District  (MBUAPCD), 
South  Coast  Air  Quality  Management 
District  (SCAQMD),  Santa  Barbara 
County  Air  Pollution  Control  District 
(SBCAPCD),  Sacramento  Metropolitan 
Air  Quality  Management  District 
(SMAQMD),  and  Kern  County  Air 
Pollution  Control  District  (KNCAPCD). 
This  approval  action  will  incorporate 
these  rules  into  the  federally  approved 
SIP.  The  intended  eflfect  of  approving 
these  rules  is  to  regulate  emissions  of 
volatile  organic  compoxmds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  revised  rules 
control  VOC  emissions  from  organic 
solvent  cleaning,  and  surfoce 
preparation  and  cleanup.  Thus,  EPA  is 
finalizing  the  approval  of  these 
revisions  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 

DATES:  This  rule  is  effective  on  Jtme  1, 
1999  without  further  notice,  unless  EPA 
receives  adverse  comments  by  May  3, 
1999.  If  EPA  receives  such  comment,  it 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 

ADDRESSES:  Comments  must  be 
submitted  to  Andrew  Steckel  at  the 
Region  DC  office  listed  below.  Copies  of 
the  rule  revisions  and  EPA's  evaluation 
report  for  each  rule  are  available  for 
public  inspection  at  EPA's  Region  DC 
office  during  normal  business  hours. 
Copies  of  the  submitted  nde  revisions 
are  available  for  inspection  at  the 
following  locations: 

Rulemaking  Office  (AIR-4).  Air 
Division,  U.S.  Environmental 
Protection  Agency.  Region  DC,  75 
Hawthorne  Street,  San  Francisco, 
CA  94105 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street, 
S.W.,  Washington,  D.C.  20460 

California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento.  CA  95812 

Yolo-Solano  Air  Quality  Management 
District,  1947  Galileo  Court,  Stiite 
103,  Davis,  CA  95616 

Monterey  Bay  Unified  Air  Pollution 
Control  District,  24580  Silver  Cloud 
Court,  Monterey,  CA  93940 

South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar,  CIA  91765 


Santa  Barbara  Coimty  Air  Pollution 

Control  District,  26  Castilian  Drive 

B-23,  Goleta,  CA  93117 
Sacramento  Air  Quality  Management 

District,  8411  Jackson  Road, 

Sacramento,  CA  95826 
Kern  County  Air  Pollution  Control 

District,  2700  M  Street,  Suite  302, 

Bakersfield,  CA  93301 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Steckel,  Rulemaking  Office, 
AIR-4,  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1185. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  part  of  this  Federal  Register 
action  which  applies  to  the  South  Coast 
Air  Quality  Management  District 
excludes  die  Los  Angeles  Coimty 
portion  of  the  Southeast  Desert  AQMA, 
otherwise  known  as  the  Antelope  Valley 
Region  in  Los  Angeles  Coimty,  which  is 
now  under  the  jurisdiction  of  the 
Antelope  Valley  Air  Pollution  Control 
District  as  of  July  1, 1997. 

The  ndes  being  approved  into  the 
California  SIP  include:  YSAQMD  Rule 
2.31 — Surface  Preparation  and  Cleanup. 
MBUAPCD  Rtde  433— Organic  Solvent 
Cleaning,  SCAQMD  Rule  1122— Solvent 
Degreasers,  SBCAPCD  Rule  321— 
Solvent  Cleaning  Operations,  SMAQMD 
Rule  454 — ^Degreasing  Operations,  and 
KNCAPCD  Rule  410.3— Organic  Solvent 
Cleaning  Operations.  These  rules  were 
submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on 
November  30, 1994,  June  3, 1997, 
September  8, 1997,  March  10, 1998, 
May  18, 1998,  and  June  23, 1998 
respectively. 

n.  Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
Sacramento  Metro  Area,  which  includes 
Yolo  Coimty  and  part  of  Solano  Coimty, 
the  Monterey  Bay  Area,  the  South  Coast 
Air  Basin,  the  Santa  Barbara-Santa 
Maria-Lompoc  Area,  and  the  Southeast 

Desert  Modified  Air  Quality  

Management  Area.  43  FR  8964, 40  CFR 
81.305.  On  May  26, 1988.  EPA  notified 
the  Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  die  1977  Act.  Uiat 
the  above  districts' portions  of  the 
California  SIP  were  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP— 
ciall).  On  November  15, 1990.  the  Clean 
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Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
reqtiirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  estabUshed  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172  (b) 
as  interpreted  in  pre-amendment 
guidance.'  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  Sacramento  Metro  Area  is 
classified  as  severe,  the  Monterey  Bay 
Area  as  serious,  the  South  Coast  Air 
Basin  as  extreme,  the  Santa  Barbara- 
Santa  Maria-Lompoc  Area  as  serious, 
therefore,  these  areas  were  subject  to  the 
RACT  fix-up  requirement  and  the  May 
15, 1991  deadline.  However,  the 
Southeast  Desert  Air  Basin  portion  of 
Kern  County  was  not  a  pre-amendment 
nonattainment  area  and,  therefore,  was 
not  designated  and  classified  upon 
enactment  of  the  amended  ACT.  For  this 
reason  KNCAPCD  is  not  subject  to 
section  182(a)(2)(A)  RACT  fix-up 
requirement.  The  KNCAPCD  is, 
however,  still  subject  to  the 
requirements  of  EPA's  SIP-Call,  because 
the  SIP-Call  included  all  of  Kern 
County.2 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  November 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24, 1M7); 
"Issues  Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations,  Qarification  to 
Appendix  D  of  November  24, 1987  Federal  Regiater 
Notice"  (Blue  Book)  (notice  of  availability  was 
publUhed  in  the  Federal  Register  on  May  25. 1988), 
and  the  existing  control  technique  guidelines 
(CTGs). 

2  The  Sacramento  Metro  Area,  the  Monterey  Bay 
Area,  the  South  Coast  Air  Basin,  the  Monterey  Bay 
Area,  and  the  Santa  Barbara-Santa  Maria-Lompoc 
Area  retained  their  designation  and  were  classified 
by  operation  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  CAA.  The 
Southeast  Desert  Air  Basin  Portion  of  Kern  County 
was  designated  nonattainment  on  November  6, 
1991  (56  FR  56649).  On  April  25, 1995,  EPA 
published  a  final  rule  granting  the  State's  request 
to  reclassify  the  Sacramento  Metro  Area  to  severe 
from  serious  (60  FR  20237).  This  reclassification 
became  effective  on  June  1, 1995.  On  December  10, 
1997,  EPA  published  a  final  rule  reclassifying  the 
Santa  Barbara-Santa  Maria-Lompoc  Area  to  serious 
from  moderate.  This  reclassification  became 
effective  on  January  9, 1998. 


30, 1994,  June  3, 1997,  September  8, 
1997,  March  10, 1998,  May  18, 1998, 
and  June  23, 1998,  including  the  rules 
being  acted  on  in  this  document.  This 
document  addresses  EPA's  direct-final 
action  for  YSAQMD  Rule  2.31— Surface 
Preparation  and  Cleanup,  MBUAPCD 
Rule  433 — Organic  Solvent  Cleaning, 
SCAQMD  Rule  1122— Solvent 
Degreasers,  SBCAPCD  Rule  321— 
Solvent  Cleaning  Operations,  SMAQMD 
Rule  454 — ^Degreasing  Operations,  and 
KNCAPCD  Rule  410.3— Organic  Solvent 
Cleaning  Operations.  YSAQMD  adopted 
Rule  2.31  on  April  27, 1994.  MBUAPCD 
adopted  Rule  433  on  March  26. 1997, 
SCAQMD  adopted  Rule  1122  on  July  11, 
1997,  SBCAPCD  adopted  Rule  321  on 
September  18. 1997.  SMAQMD  adopted 
Rule  454  on  April  3. 1997.  and 
KNCAPCD  adopted  Rule  410.3  on  May 
7, 1998.  These  submitted  rules  were 
foiuid  to  be  complete  on  January  30, 
1995  (2.31),  September  5, 1997  (433), . 
October  ZO,  1997  (1122).  July  17, 1998 
(454)  and  August  25, 1998  (410.3) 
pursuant  to  H'A's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51 
Appendix  V  ^  and  is  being  finalized  for 
approval  into  the  SIP. 

These  rules  regulate  VOC  emissions 
from  organic  solvent  cleaning 
operations,  and  surface  preparation  and 
clean-up  activities.  VOCs  contribute  to 
the  production  of  groimd  level  ozone 
and  smog.  This  rules  were  originally 
adopted  as  part  of  these  Districts'  effort 
to  achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  response  to  EPA's  SIP-Call  and 
the  section  182(a)(2)(A)  CAA 
requirement.  The  foUowring  is  EPA's 
evaluation  and  final  action  for  this  rule. 

m.  EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  doounents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 


'  EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 


For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  ^A  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
MBUAPCD  Rule  433,  SCAQMD  Rule 
1122,  SBCAPCD  Rule  321,  SMAQMD 
Rule  454,  and  KNCAPCD  Rule  410.3  is 
entitled,  Control  of  Volatile  Organic 
Emissions  bom  Solvent  Metal  Cleaning, 
EPA-450/2-77-022,  November  1977. 
YSAQMD  Ride  2.31  controls  emissions 
from  a  source  category  for  which  EPA 
has  not  issued  a  CTG.  Accordingly  this 
rule  was  evaluated  against  the  general 
RACT  requirements  of  the  Clean  Air  Act 
(CAA  section  110  and  part  D).  The  nUe 
was  also  compared  with  other  district 
rules  covering  the  same  source  category 
to  ensure  consistency.  Further 
interpretation  of  EPA  policy  are  found 
in  the  Blue  Book,  referred  to  in  footnote 
1.  In  general,  these  guidance  documents 
have  been  set  forth  to  ensure  that  VOC 
rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

There  is  currently  no  version  of 
YSAQMD  Rule  2.31,  Surface 
Preparation  and  Cleanup  SIP.  The 
submitted  rule  includes  the  following 
provisions: 

•  Applicability  section  defining  who 
is  subject  to  the  rule, 

•  Exemptions  for  dry  cleaning  and 
solvent  cleaning  operations,  which  are 
subject  to  other  district  rules.  Wipe 
cleaning,  automated  spray  systems, 
aerosol  products  and  cleaning  of  high 
precision  optics  are  exempted  from 
specific  provisions  of  this  rule. 

•  Standard  VOC  limits  for  solvents  to 
perform  cleaning  activities,' 

•  Monitoring  and  record  keeping 
section  containing  the  description  of 
records  that  must  be  kept  and  a  listing 
of  test  methods  to  be  used  in 
determining  compliance. 

On  February  26, 1996.  EPA  approved 
into  the  SIP  a  version  of  Rule  433 — 
Organic  Solvent  Cleaning  that  had  been 
adopted  by  MBUAPCD  on  June  15, 
1994.  MBUAPCD  submitted  Rule  433— 
Organic  Solvent  Cleaning  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  A  revised  applicability  section  with 
an  added  reference  to  the  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  (NESHAP), 
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•  A  revised  rule  effectiveness  date 
which  coincides  with  the  rule  adoption 
date, 

•  A  reference  to  MBUAPCD  Rule 
101 — Definitions,  in  lieu  of  a  detailed 
listing  of  exempt  compounds,  and 

•  an  added  reference  to  EPA's 
Guidelines  for  Determining  Captm'e 
Efficiency,  dated  January  9,  1995. 

On  November  4, 1996,  EPA  approved 
into  the  SIP  a  version  of  Rule  1122— 
Solvent  Degreasers  that  had  been 
adopted  by  SCAQMD  on  April  5, 1991. 
SCAQMD  submitted  Rule  1122— 
Solvent  Degreasers  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  The  rule  language  was  modified  to 
eliminate  ambiguities  between  Rule 
1122 — Solvent  Degreasers,  and  1171 — 
Solvent  Cleaning  Operations, 

•  The  requirements  covering  remote 
reservoir  cold  cleaners  were  removed 
from  this  rule  to  be  regulated  under 
Rule  1171, 

•  Limits  the  VOC  content  of  cleaning 
material  for  batch  loaded  cold  cleaners 
to  50  grams  per  liter,  or  less, 

•  Augmented  methods  of  controlling 
emissions  from  open  top  vapor 
degreasers  by  adding  the  requirements 
of  a  superheated  vapor  zone,  and  an 
automated  parts  handling  system, 

•  Added  design  requirements  and 
control  standards  for  Air-tight  and  air- 
less cleaning  systems, 

•  Added  and  defined  "clean  air 
solvent"  and  describes  how  to  obtain 
clean  air  solvent  certification,  which, 
when  displayed,  qualifies  for  an 
exemption  from  the  requirements  of  this 
rule, 

•  Exempts  degreasing  operations 
using  halogenated  solvents,  which  are 
regulated  under  40  CFR  Part  63,  Subpart 
T  (NESHAP).  and 

•  Requires  monthly  records  to  be  kept 
in  the  format  shown  in  appendix  A  to 
this  rule. 

There  is  currently  no  version  of 
SBCAPCD  Rule  321— Solvent  Cleaning 
Operations  in  the  SIP.  The  submitted 
Rule  includes  the  following  provisions: 

•  An  applicability  section, 

•  Exempts  cleaning  operations 
employing  solvents  with  2%  or  less 
VOC  content,  and  cleaning  operations 
using  halogenated  solvents  regulated 
under  40  CFR  Part  63,  Subpart  T 
(NESHAP). 

•  Definitions  of  pertinent  terms, 

•  General  and  specific  design  and 
operating  requirements  covering  all 
types  of  solvent  cleaning  operation. 

•  Test  methods  to  be  used  to 
determine  compliance  with  the 
requirements  of  this  rule,  and 

•  Record  keeping  requirements. 
On  August  4, 1994,  EPA  approved 

into  the  SIP  a  version  of  Rule  454 — 


Degreasing  Operations  that  had  been 
adopted  by  SMAQMD  on  February  23, 
1993.  SMAQMD  submitted  Rule  454— 
Degreasing  Operations  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  Added  an  exemption  for  cleaning 
solvents  with  VOC  content  of  5%  or 
less,  by  weight, 

•  Exempts  solvent  cleaning 
operations  using  halogenated  solvents 
which  fall  under  the  requirements  of  40 
CFR  Part  63,  Subpart  T  (NESHAP).  and 

•  Referenced  SMAQMD  Rule  101— 
General  Provisions  and  Definitions  in 
lieu  of  the  detailed  listing  of  exempt 
components. 

On  October  7, 1996,  EPA  approved 
into  the  SIP  a  version  of  Rule  410.3 — 
Organic  Solvent  Degreasing  Operations 
that  had  been  adopted  by  KNCAPCD  on 
March  7, 1996.  KNCAPCD  submitted 
Rule  410.3 — Organic  Solvent  Degreasing 
Operations  includes  the  following 
significant  changes  from  the  current  SIP: 

•  Added  the  definition  of  "low 
volatility  solvents"  and  provided  an 
exemption  from  the  free-board  height 
requirement,  when  using  this  type  of 
solvents,  and 

•  Added  an  exemption  for  degreasers 
using  halogenated  solvents  whidi  must 
comply  with  the  requirements  of  40  CFR 
Part  63,  Subpart  T  (NESHAP). 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
YSAQMD  Rule  2.31— Surface 
Preparation  and  Cleanup,  MBUAPCD 
Rule  433 — Organic  Solvent  Cleaning, 
SCAQMD  Rule  1122— Solvent 
Degreasers,  SBCAPCD  Rule  321— 
Solvent  Cleaning  Operations,  SMAQMD 
Rule  454 — Degreasing  Operations,  and 
KNCAPCD  Rule  410.3— Organic  Solvent 
Cleaning  Operations  are  being  approved 
under  section  110(k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
110(a)  and  part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futvire 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  econo^iic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requfrements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  docimient  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 


should  adverse  comments  be  filed.  This 
rule  will  be  effective  June  1, 1999 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
May  3, 1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  rule.  Any  parties  interested  in 
commenting  on  this  rule  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  June  1, 1999 
and  no  further  action  will  be  taken  on 
the  proposed  rule. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  state, 
local,  or  tribal  government,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  thefr 
concerns,  copies  of  any  written 
communications  firom  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
govenmients.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 
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C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  binder  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
Uiose  governments,  ff  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  H'A  to  provide  to  the  OfBce  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
siunmary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  imiquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 


rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  natuire  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  biu'densome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  bom  this  action. 


G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  1, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  February  16, 1999. 
Laura  Yoshii, 
Deputy  Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(207)(i)(C)(7l, 
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(249).  (254)(i)(C)(3),  {255)(i)(A)(5), 
(256)(i)(C)  and  (258),  to  read  as  follows: 

S  52.220    Identification  of  plan. 

***** 

(c)*  *  * 
(207)*   *   * 

(i)*  *  * 
(O*   *   * 

(7)  Rule  2.31,  adopted  on  April  27, 
1994. 

***** 

(249)  New  and  amended  regulations 
for  the  following  APOD's  were 
submitted  on  September  8, 1997,  by  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  South  Coast  Air  Quality 
Management  District. 

(1)  Rule  1122,  adopted  on  March  2, 
1979  and  amended  on  July  11, 1997. 
***** 

(254)*    *    * 

(i)*   *    * 

(O*   *   * 

(3)  Ride  321,  adopted  on  February  24, 
1971  and  revised  on  September  18, 
1997. 
*         *         *        *        • 

(255)*   *   * 

(i)*   *   * 

(A)*   *  * 

[3]  Rule  454,  adopted  on  June  5, 1979 
and  amended  on  April  3, 1997. 
***** 

(256)*   *   * 
(i).   *   * 

(C)  Kern  Coimty  Air  Pollution  Control 
District. 

[1)  Rule  410.3,  adopted  on  June  26, 
1979  and  revised  on  May  7, 1998. 

***** 

(258)  New  and  amended  regulations 
for  the  following  APCD's  were 
submitted  on  June  3, 1997,  by  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Monterey  Bay  Unified  Air 
Pollution  Control  District. 

(1)  Ride  433,  adopted  on  June  15, 
1994  and  revised  on  March  26, 1997. 
***** 

[FR  Doc.  99-8083  Filed  4-1-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6317-6] 

National  Oil  and  iiazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  deletion  of  the 
Williams  Pipe  Line  Disposal  Pit  Site 
from  the  National  Priorities  List  (NPL). 

SUMMARY:  The  U.S.  Enviroimiental 
Protection  Agency  (EPA)  annoimces  the 
deletion  of  the  Williams  Pipe  Line 
Disposal  Pit  Site  (Site)  in  Minnehaha 
County,  Sioux  Falls,  South  Dakota,  from 
the  National  Priorities  List(NPL).  The 
NPL  is  Appendix  B  of  Title  40  of  the 
Code  of  Federal  Regulations  (40  CFR) 
part  300  which  is  the  National  Oil  and 
Hazardous  Substances  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  in  considtation  with  the  state  of 
South  Dakota  has  determined  that  the 
Site  poses  no  significant  threat  to  public 
health  or  the  environment  and, 
therefore,  no  further  remedial  measiues 
piu-suant  to  CERCLA  are  appropriate. 
EFFECTIVE  DATE:  April  2,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deimis  Jaramillo,  U.S.  Environmental 
Protection  Agency,  Region  8,  999  18th 
Street,  Suite  500,  Mailcode:  8EPR-SR, 
Denver,  CO  80202,  telephone  (303)  312- 
6580. 

SUPPLEMEMTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  the  Williams 
Pipe  Line  Disposal  Pit  in  Minnehaha 
Coimty,  Sioux  Falls,  South  Dakota. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  on  November  25, 
1998,  (63  FR  65161).  The  closing  date 
for  comments  en  the  Notice  of  Intent  to 
Delete  was  January  4,  1999.  No 
comments  were  received  during  the 
comment  period.  In  response,  since  no 
comments  were  received  EPA  is  going 
forward  with  the  Site  deletion  from  the 
NPL. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  and  the  environment 
and  it  maintains  the  NPL  as  a  list  of 
those  sites.  Any  site  deleted  from  the 
NPL  remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action  in  the  future,  NCP 
§  300.425(e)(3).  Deletion  of  a  site  from 
the  NPL  does  not  afiiect  the  responsible 
party  of  liability  or  impede  agency 
efforts  to  recover  cost  associated  with 
response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste, 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 


Dated:  March  24. 1999. 
William  P.  Yellowtail, 

Regional  Administrator,  Region  VIII. 

For  reasons  set  out  in  the  preamble  40 
CFR  part  300  is  amended  as  follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp..  p  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p  193. 

Appendix  B  [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  site 
Williams  Pipe  Line  Co.  Disposal  Pit, 
Sioux  Falls,  SD". 

(FR  Doc.  99-7908  Filed  4-1-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

[Docket  No.  RSPA-97-2095;  Amendment 
195-66] 

[RIN  2137-AC 11] 

Pipeline  Safety:  Adoption  of 
Consensus  Standards  for  Breakout 
Tanks 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  Rule. 

SUMMARY:  This  final  rule  incorporates  by 
reference  consensus  standards  for 
aboveground  steel  storage  tanks  into  the 
hazardous  liquid  pipeline  safety 
regulations.  These  standards  apply  to 
the  design,  construction,  and  testing  of 
new  tanks,  and  the  repairs,  alterations 
and  replacement  of  existing  tanks.  All 
new  and  existing  breakout  tanks  are  also 
subject  to  tbe  operating  and 
maintenance  requirements  specified  in 
this  rule.  The  incorporation  by  reference 
of  these  thirteen  standards  will 
significantly  improve  the  minimum 
level  of  safety  applicable  to  the 
transportation  and  storage  of  petroleum 
and  petroleum  products  at  breakout 
tanks  throughout  the  United  States. 
DATES:  Effective  Date:  This  final  rule 
takes  effect  May  3, 1999.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  nde  is 
approved  by  the  Director  of  the  Federal 
Register  May  3, 1999. 

Compliance  date:  Except  under 
§  195.432,  compliance  with  consensus 
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standards  that  are  incorporated  by 
reference  is  not  required  until  October 
2,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Israni.  Office  of  Pipeline  Safety 
(OPS),  telephone:  (202)  366-4571.  FAX: 
(202)  366-^566,  e-mail: 
nuke.israni@rspa.dot.gov,  regarding  the 
subject  matter  of  this  rule;  or  the  Docket 
Facility,  telephone  (202)  366-9329, 
regarding  copies  of  this  final  rule  or 
other  material  in  the  docket. 

Comments  may  be  accessed 
electronically  at  http://dms.dot.gov. 
General  information  about  the  l^SPA/ 
Office  of  Pipeline  Safety  programs  can 
be  obtained  by  accessing  OPS's  Internet 
home  page  at  http://ops.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  failure  of  a  storage  tank  not 
associated  with  pipeline  transportation 
provided  much  of  the  incentive  to 
improve  consensus  standards  for 
aboveground  steel  storage  tanks.  On 
January  2, 1988,  at  a  barge  terminal  in 
Floreffe,  Pennsylvania,  a  newly 
recommissioned  storage  tank  suddenly 
collapsed  and  released  3.9  million 
gallons  of  diesel  oil.  Although  the 
earthen  dike  contained  most  of  the 
diesel  oil,  an  estimated  750,000  gallons 
were  spilled  into  the  Monongahela 
River  and  eventually  flowed  into  the 
Ohio  River. 

The  publicity  and  costly 
consequences  of  this  failure  caused 
widespread  concern  about  the  safety  of 
all  aboveground  storage  tanks. 
Responding  to  the  aftermath  of  this 
event,  petroleum  industry  engineers  and 
the  American  Petroleum  Institute 
considerably  updated  existing  standards 
and  developed  several  new  standards. 

In  the  10-year  period  from  1987-1996, 
operators  of  breakout  tanks  reported  152 
accidents  to  RSPA.  These  accidents 
caused  no  deaths;  three  injiuies  to 
pipeline  personnel;  $12,422,894  of 
property  damage;  and  153,972  spilled 
barrels.  The  causes  were  reported  as:  25 
leaks  in  the  tank  floor;  30  incorrect 
operations;  8  outside  forces;  and  26 
malfunctions  of  control  or  relief 
equipment.  The  remaining  63  were 
related  to  problems  with  floating  roof 
water  drain  lines,  lightning,  and 
miscellaneous  other  causes. 

The  pipeline  safety  regulations  have 
not  been  revised  to  reflect  the  updating 
and  development  of  new  consensus 
standards  for  aboveground  steel  storage 
tanks.  Instead,  they  remain  very  limited 
in  scope  and  too  general  to  address 
many  safety-related  aspects. 

Consequently,  RSPA  recognizes  the 
need  to  update  the  safety  regulations  for 


breakout  tanks.  The  most  appropriate 
means  of  updating  is  the  incorporation 
by  reference  into  Part  195  of  selected 
consensus  standards.  They  are  widely 
understood  and  have  been  extensively 
implemented  by  the  operators  of 
breakout  tanks. 

RSPA  provided  operators  of  breakout 
tanks,  the  petroleum  industry  and  the 
general  public  the  opportunity  to 
provide  early  input  on  RSPA's  intent  to 
incorporate  consensus  standards  for 
storage  tanks  through  public  meetings. 

RSPA  contracted  vdth  the  Texas 
Transportation  Institute  (TTI)  to  obtain 
professional  assistance  in  the  selection 
of  consensus  standards  to  be 
incorporated  into  the  breakout  tank 
regulations.  TTI  is  associated  with 
Texas  A&M  University  at  College 
station,  Texas. 

All  consensus  standards  are  being 
adopted  on  a  prospective  basis,  meaning 
design,  construction  emd  testing 
requirements  apply  to  new  tank 
construction  and  hitiu*  repairs, 
alterations  or  replacements  of  existing 
tanks.  Operating  and  maintenance 
requirements  apply  to  future  operating 
and  maintenance  activities.  The 
deadlines  for  compliance  with  the  new 
requirements  are  specified  in  the 
appropriate  sections  of  this  rule. 

For  additional  backgroimd 
information  regarding  this  rule  please 
refer  to  the  Notice  of  Proposed 
Rulemaking  (NPRM)  [63  FR  27903;  May 
21,1998]. 

Proposed  Rule 

RSPA  published  an  NPRM  (63  FR 
27903;  May  21, 1998),  proposing  to 
incorporate  12  consensus  standards  for 
aboveground  breakout  storage  tanks  into 
49  CFR  Part  195.  In  addition,  a  13th 
consensus  standard,  API  510,  has  been 
added  for  inspection  of  high  pressure 
vessels  built  to  API  standard  2510.  The 
NPRM  requested  interested  persons  to 
submit  comments  by  July  20, 1998.  It 
was  also  stated  that  late  filed  comments 
would  be  considered  as  far  as 
practicable.  We  received  comments 
from  nine  sources  including  American 
Petroleum  Institute  (API)  and  U.S. 
Environmental  Protection  Agency  (EPA) 
prior  to  7/20/98.  After  which,  API  and 
EPA  filed  second  set  of  comments  on 
10/19/98  and  12/3/98  respectively. 

Final  Rule 

This  final  rule  incorporates  consensus 
standards  for  abovegroiuid  breakout 
storage  tanks  into  49  CFR  Part  195. 
Currently  §  195.3  lists  18  publications 
that  have  been  incorporated  by 
reference  into  Part  195.  This  rule  now 
incorporates  all  or  parts  of  an  additional 
six  API  standards  (510,  620,  650,  653, 


2000  and  2510),  one  API  Specification 
(12F),  four  API  Recommended  Practices 
(651,  652,  2003  and  2350),  one  API 
Publication  (2026).  and  NFPA  30. 

Subpart  A — General. 

Revised  §  195.1(c)  explains  the 
applicability  of  Part  195  to  breakout 
tanks.  It  further  explains  that  anhydrous 
ammonia  breakout  tanks  need  not 
comply  with  certain  requirements  in 
Part  195. 

Listed  below  are  13  standards 
incorporated  by  reference  wholly  or 
partially.  For  further  information  about 
these  documents  please  refer  to  the 
NPRM  [63  FR  27903;  May  21,  1998]  or 
the  individual  standards. 

1.  API  SPECIFICATION  12F— 
Specification  for  Shop  Welded  Tanks 
for  Storage  of  Production  Liquids, 
Eleventh  Edition,  November  1, 1994. 

2.  API  510 — Pressing  Vessel 
Inspection  Code:  Maintenance 
Inspection,  Rating,  Repair,  and 
Alteration,  Eighth  Edition,  June  1997. 

API  510  has  been  added  for  purposes 
of  inspection  of  high  pressure  breakout 
tanks  built  to  API  standard  2510. 

3.  API  STANDARD  620— Design  and 
Construction  of  Large,  Welded,  Low- 
Pressure  Storage  Taiks,  Ninth  Edition, 
February  1996  (Including  Addenda  1 
and  2). 

4.  API  STANDARD  650— Welded 
Steel  Tanks  for  Oil  Storage,  Ninth 
Edition,  July  1993  (Including  Addenda 
1  through  4). 

5.  API  RECOMMENDED  PRACTICE 
651 — Cathodic  Protection  of 
Abovegroimd  Petroleiun  Storage  Tanks, 
Second  Edition,  Dec.  1997. 

6.  API  RECOMMENDED  PRACTICE 
652 — Lining  of  Aboveground  Petroleum 
Storage  Tank  Bottoms,  Second  Edition, 
December  1997. 

7.  API  STANDARD  653— Tank 
Inspection,  Repair,  Alteration,  and 
Reconstruction,  Second  Edition, 
December  1995  (Including  Addenda  1 
and  2). 

8.  API  STANDARD  2000— Venting 
Atmospheric  and  Low-Pressure  Storage 
Tanks,  Fourth  Edition,  September  1992. 

9.  API  RECOMMENDED  PRACTICE 
2003 — Protection  Against  Ignitions 
Arising  Out  of  Static,  Lightning,  and 
Stray  Currents.  Sixth  Edition, 
September  1998. 

10.  API  PUBUCATION  2026— Safe 
Access/Egress  Involving  Floating  Roofs 
of  Storage  Tanks  in  Petroleiun  Service, 
Second  Edition,  April  1998. 

11.  API  RECOMMENDED  PRACTICE 
2350 — Overfill  Protection  for  Storage 
Tanks  In  Petroleiun  Facilities,  Second 
Edition,  Jan.  1996. 

12.  API  STANDARD  2510— Design 
and  Construction  of  LPG  Installations, 
Seventh  Edition,  May  1995. 
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13.  NFPA  30— Flammable  and 
Combustible  Liquids  Code,  1996 
EditioD. 

Subpart  C — Design  Requirements 

The  revised  §  195.132  now  includes 
requirements  for  critical  engineering 
subjects,  such  as  materials,  design, 
fabrication,  erection,  methods  of 
inspecting  joints,  welding  procedure 
and  welder  qualifications,  and  marking. 
It  also  contains  other  important  topiqs 
including  foimdations,  external  floating 
roofs,  seismic  design,  aluminum  dome 
roofs,  internal  floating  roofs,  inspection 
and  testing,  and  requirements  for 
operating  at  elevated  temperatures. 
These  topics  are  typical  of  the 
engineering  subjects  covered  by 
incorporating  by  reference  the  following 
standards: 

(1)  API  Specification  12F  for  shop- 
fabricated  tanks  with  vapor  space 
pressure  that  are  approximately 
atmospheric  with  capacity  of  90  to  750 
barrels. 

(2)  API  Standard  650  for  atmospheric 
pressure  tanks  with  pressures  not 
greater  than  2.5  psig. 

(3)  API  Standard  620  for  low  pressure 
tanks  with  vapor  space  pressures  not 
greater  than  15  psig. 

(4)  API  Standard  2510  for  LPG  tanks 
with  capacity  of  2000  gallons  or  more 
and  pressures  greater  than  15  psig. 

Subpart  D — Construction 

A  new  §  195.205  on  Repair,  alteration 
and  reconstruction  of  breakout  tanks 
that  have  been  in  service  requires  that 
tanks  built  to  API  650  and  API  12C  are 
to  be  modified  in  accordance  with  API 
Standard  653.  Also,  tanks  built  to  API 
620  may  be  modified  by  the  design, 
welding  examination  and  testing 
provisions  of  API  standard  653  in 
proper  conformance  with  the  stresses, 
joint  efficiencies,  material  and  other 
provisions  in  API  standard  620.  For 
tanks  built  to  API  2510  modifications 
are  to  be  performed  in  accordance  with 
the  API  510. 

In  §  195.242  requirements  for  cathodic 
protection  have  been  amended  for  the 
aboveground  tanks  by  referencing  API 
Recommended  Practices  651  for  the 
bottoms  of  the  tanks  and  API 
Recommended  Practices  652  for  the 
internal  lining  of  the  tank  bottom. 

In  §  195.264,  requirements  for 
impoundment,  protection  against  entry, 
nonnal/emergency  venting  and 
pressure/vacuum  relief  for  the  above 
ground  breakout  tanks  have  been 
revised.  In  addition  some  requirements 
of  NFPA  30  have  been  added  for 
impoundment  by  diking. 


Subpart  E— Pressure  Testing 

A  new  §  195.307  requires  pressitte 
testing  of  breakout  tanks  newly  placed 
in  service  or  returned  to  service  after  18 
months.  Testing  requirements  reference 
specified  tank  standards. 

Subpart  F — Operation  and  h^intenance 

A  new  §  195.405  requires  protection 
against  ignitions  and  safe  access/egress 
involving  floating  roofs  in  accordance 
with  i\PI  RP  2003. 

Section  195.416  has  been  amended  by 
adding  a  provision  for  the  inspection  of 
cathodic  protection  systems  for  breakout 
tanks  in  accordance  with  API  RP  651. 

Section  195.428  has  been  amended  by 
adding  provisions  for  the  installation  of 
over  pressure  safety  devices  and  overfill 
protection  systems  in  accordance  with 
API  RP  2350  and  API  Standard  2510. 

Section  195.432  has  been  revised  to 
provide  maintenance  inspection  of 
breakout  tanks  and  diking  in  accordance 
with  the  provisions  of  API  Standard 
653,  and  API  Standard  2510. 

Discussion  of  Comments 

We  received  comments  from  the 
following  sources  in  response  to  the 
NPRM: 

Trade  associations:  American  Petroleum 
Institute  (API);  The  Fertilizer 
Institute  (TFI):  Steel  Tank  Institute 
(STI);  and  Independent  Liquid 
Terminals  Association  (ILTA) 
Standards  organization:  National  Fire 

Protection  Association  (NFPA) 
Pipeline  operators:  Conoco  Pipeline 
Company  (CONOCO);  TE  Products 
Pipeline  Company  (TEPPCO);  and 
Amoco  Pipeline  Company 
(AMOCO) 
Federal  agency:  United  States 

Envirormiental  Protection  Agency 
(EPA) 
In  addition,  as  discussed  under 
another  heading  below,  the  Techniced 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee  considered  and 
submitted  a  report  on  the  proposed 
rules. 

Five  of  the  nine  commenters  (API, 
AMOCO,  CONOCO,  TEPPCO,  NFPA) 
generally  supported  the  NPRM,  but 
expressed  concerns  or  suggested 
changes,  CONOCO  by  endorsing  API's 
views.  EPA  opposed  our  regulatory 
approach  of  referencing  consensus 
standards,  but  nevertheless  submitted 
conunents  on  specific  issues.  Of  the 
remaining  three  commenters,  TFI  and 
ILTA  raised  particular  points  about  the 
NPRM,  and  STI  recommended 
additional  standards  to  incorporate  by 
reference. 

We  did  not  consider  the  additional 
consensus  standards  STI  suggested 


because  the  suggestions  were  not  tied  to 
any  particular  aspect  of  the  NPRM.  All 
other  significant  conunents  on  the 
NPRM  are  summarized  in  this  section  of 
the  preamble,  where  we  also  explain  our 
response  to  those  comments. 

Organization  of  Breakout  Tank  Rules 

API  commented  that  all  substantive 
regulations  on  breakout  tanks  should  be 
consolidated  in  a  single  subpart  in  Part 
195,  rather  than  scattered  among  several 
subparts. 

We  did  not  adopt  this  suggestion 
because  i^e  consider  it  impractical.  Part 
195  defines  a  "pipeline  system"  to 
include  breakout  tanks.  Breakout  tanks 
also  come  within  the  meaning  of 
"pipeline  facility"  as  defined  in  Part 
195.  Consequently,  apart  from  the  final 
rules  in  this  document,  there  are  many 
substantive  regulations  in  Part  195 
governing  pipeline  facilities  or  pipeline 
systems  diat  apply  to  breakout  tanks. 
For  example,  the  accident  reporting 
requirements  in  Subpart  B,  the 
operations  and  maintenance  manual 
requirements  in  §  195.402,  and  the 
training  requirements  in  §  195.403  apply 
to  breakout  tanks  because  these 
regulations  cover  all  parts  of  a  pipeline 
system.  So  to  combine  all  the 
substantive  requirements  for  breakout 
tanks  in  a  single  subpart  would  require 
duplicating  many  regulations  or  making 
many  cross  references,  and  neither 
approach  is  desirable. 

Still  we  believe  readers  could  benefit 
from  more  direction  on  how  to 
recognize  which  Part  195  regulations 
apply  to  breakout  tanks.  So  we  have 
replaced  §  195.1(c)  to  explain  the 
applicability  of  Part  195  to  breakout 
tanks.  We  also  revised  §  195.1(c)  by 
deleting  certain  compliance  deadlines 
that  have  expired. 

Incorporation  by  Reference 

Two  commenters  indicated  there  is 
possibly  some  confusion  over  the  exact 
composition  of  matter  incorporated  by 
reference.  First,  TEPPCO  asked  whether 
a  dociunent  or  part  of  a  dociunent  that 
is  referenced  by  material  incorporated 
by  reference  is  similarly  incorporated  by 
reference.  AMOCO  declared  that  such 
internal  references  have  no  regulatory 
force.  On  the  contrary,  we  believe  if  a 
document  part  that  is  incorporated  by 
reference  refers  to  a  separate  part  of  the 
same  document  or  another  docvunent, 
compliance  with  that  separate  part  is 
required  if  it  is  necessary  for 
compliance  with  the  original  referenced 
document  part.  If  the  internal  reference 
is  informational  or  advisory  and  not 
necessary  for  compliance,  then 
operators  are  not  obliged  to  comply  with 
it. 
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TEPPCO  and  API  suggested  that  we 
amend  the  section  in  Part  195  that  lists 
referenced  dociiments  (§  195.3)  to  state 
which  parts  of  the  documents  are 
incorporated  by  reference  if  the  whole 
dociunent  is  not  incorporated.  Section 
195.3(a)  now  provides  that  an  entire 
dociunent  is  not  incorporated  by 
reference  in  Part  195  when  only  a  part 
of  the  docxunent  is  referenced.  Whether 
an  entire  dociiment  or  only  part  of  a 
document  is  referenced  depends  on  the 
scope  of  the  reference  in  the  Part  195 
section  that  states  the  reference.  For 
example,  under  proposed  §  195.132, 
certain  breakout  tanks  would  have  to  be 
designed  and  constructed  in  accordance 
with  certain  API  docmnents.  Thus,  all 
provisions  of  the  API  documents  that 
apply  to  design  and  construction  of 
breakout  tanks  would  be  incorporated 
by  reference.  If  those  provisions  are 
foimd  in  only  parts  of  the  documents, 
then  only  those  parts  would  be 
incorporated  by  reference.  But  if  an 
entire  document  governs  design  and 
construction,  the  entire  dociunent 
would  be  incorporated  by  reference. 
Although  we  do  not  think  it  would  be 
practical  to  duplicate  in  §  195.3  the 
scope  of  the  various  references  included 
throughout  Part  195,  we  are  amending 
the  lead-in  to  §  195.3(c)  to  clarify  that 
the  listed  publications  may  be 
referenced  in  whole  or  in  part  in  Part 
195. 

Engineering  fudgment 

API  commented  that  its  consensus 
standards  were  developed  as  an  aid  to 
engineering  judgment,  not  as  a 
replacement  for  it.  It  said  that  its 
consensus  standards  may  not  fit  every 
tank  situation  and  were  not  intended  to 
be  strictly  met.  Therefore,  API  suggested 
that  in  enforcing  the  standards,  we 
recognize  the  need  for  engineering 
judgment  and  look  for  attainment  of  , 
objectives  (such  as  tank  integrity  and 
release  prevention)  rather  than  strict 
adherence  to  the  terms  of  the  standards. 

On  this  issue,  EPA  noted  that  in  many 
of  API's  consensus  standards  the 
requirements  are  optional.  A 
doctunent's  foreword  may  permit 
operators  not  to  meet  sections  they 
consider  unnecessary  to  follow  in 
particiilar  circiunstances.  As  an 
example,  EPA  cited  API  653  (referenced 
in  proposed  §§  195.205, 195.307,  and 
195.432)  in  which  the  foreword  states 
"If  tanks  are  inspected,  repaired, 
altered,  or  reconstructed  in  accordance 
with  this  standard,  the  owner/operator 
may  elect  to  modify,  delete,  or  amplify 
sections  of  this  standard." 

In  the  ^4PRM,  we  proposed  the 
following  levels  of  compliance  for  the 
different  types  of  API  and  NFPA 


documents  that  would  be  incorporated 
by  reference: 

•  Standard,  Specification  or  Code — 
An  operator  would  be  expected  to 
comply  with  the  provisions. 

•  Recommended  Practice — ^An 
operator  would  be  expected  to  follow 
the  provisions  unless  the  operator  notes 
in  the  procedural  manual  the  reasons 
why  compliance  vnth  all  or  certain 
provisions  is  not  necessary  for  the  safety 
of  a  particular  breakout  tank  or  tanks. 

•  Publication — These  provisions 
provide  guidelines,  safety  practices  and 
precautions  for  the  operator's  review 
and  consideration  for  inclusion  in  the 
procedural  manual. 

By  this  proposal  we  meant  that 
operators  would  have  to  meet  the 
referenced  parts  of  standards, 
specifications,  and  codes  according  to 
the  terms  of  those  parts.  Although 
operators  could  decide  not  to  abide  by 
referenced  parts  of  recommended 
practices  or  publications,  we  did  not 
intend  for  them  to  have  this  same 
discretion  regarding  compliance  with 
referenced  parts  of  standards, 
specifications,  or  codes.  Therefore,  in 
the  final  rules,  none  of  the  references  to 
parts  of  standards,  specifications,  or 
codes  may  be  interpreted  to  include  a 
statement  in  the  document's  foreword  or 
elsewhere  outside  the  referenced  part 
that  would  absolve  the  operator  of  its 
responsibility  to  comply  vriih  the 
referenced  part.  For  example,  the 
statement  in  section  1-1.3  of  NFPA  30 
that  the  code  does  not  apply  to 
"(tlransportation  of  flammable  and 
combustible  liquids,  as  governed  by  the 
U.  S.  Department  of  Transportation" 
does  not  nullify  the  references  to 
particular  sections  of  NFPA  30  in  final 
§195.264. 

Nonetheless,  if  the  referenced  part  of 
a  standard,  specification,  or  code  allows 
or  calls  for  the  use  of  engineering 
judgment,  in  determining  compliance 
with  the  referenced  part,  we  will  not 
object  to  the  use  of  judgment.  We  will, 
however,  compare  the  judgment  used 
against  what  is  reasonable  under  the 
circimistances.  If  an  operator  wishes  to 
achieve  a  particxilar  objective  in  a  way 
that  differs  bom  the  referenced  part  of 
a  standard,  specification,  or  code  or  falls 
outside  the  range  of  allowable  judgment, 
it  can  request  permission  to  do  so  by 
applying  to  us  or  the  appropriate  state 
agency,  as  applicable,  for  a  waiver  of  the 
referenced  part  (see  49  U.S.C.  60118). 

EPA  also  raised  an  enforcement  issue 
with  regard  to  the  proposed  references 
to  API  recommended  practices 
(§§  195.242  (c)  and  (d),  195.405, 
195.416(j),  and  195.428(c)).  EPA  said 
that  although  an  operator  would  have  to 
include  in  its  procedural  manual  its 


reason  for  not  applying  a  practice  to  a 
particular  tank,  the  proposal  did  not 
provide  a  way  for  us  to  order 
compliance  with  the  practice  if  we  do 
not  agree  with  the  operator's  reason. 

This  additional  provision  is  not 
needed,  however,  because  operators' 
procedural  manuals  are  subject  to 
review  and  amendment  by  our 
enforcement  personnel.  Under  the 
enforcement  procedures  in  49  CFR 
190.237.  if  our  enforcement  persoimel 
have  reason  to  believe  an  operator's 
operations  and  maintenance  procedures 
are  inadequate  for  safety,  they  conduct 
proceedings  to  determine  the  adequacy 
and  can  order  the  operator  to  change 
any  procedures  foiuid  inadequate.  In 
addition,  under  49  CFR  190.233,  we  can 
order  immediate  corrective  action  for 
any  pipeline  facility  that  we  believe 
poses  a  serious  threat  to  life  or  property. 

Performance  Standards  v.  Ckmsensus 
Standards 

EPA  stated  that  requiring  operators  to 
apply  consensus  standards  would  lock 
them  into  present-day  technologies  and 
practices,  and  prevent  them  from  using 
innovative  techniques  imtil  we  grant 
special  approvals  or  reference  a  later 
consensus  standard  that  permits  the 
new  techniques.  As  an  alternative 
approach,  EPA  recommended  that  we 
adopt  tank  rules  that  establish  the  level 
of  performance  to  be  achieved,  leaving 
operators  free  to  use  the  latest 
technologies  and  practices  to  achieve  it. 

In  contrast,  API  pointed  out  that  its 
standards  are  regiilarly  revised  and 
reflect  constant  improvement  by 
committees  of  experts,  so  that  use  of 
new  technologies  is  not  discouraged. 
API  also  noted  that  we  have  been 
amending  our  pipeline  safety  standards 
to  stay  apace  with  changes  to  referenced 
consensus  standards. 

We  recognize  the  advantage  of 
performance  standards,  and  Part  195  has 
many  standards  of  this  kind.  But  it  also 
has  standards  that  incorporate 
consensus  standards  by  reference. 
Consensus  standards  have  been 
referenced  when  performance  standards 
were  not  available  or  could  not  be 
developed  soon  enough  to  meet  the 
need  for  safety  regidation.  Still,  in  our 
experience,  referencing  consensus 
standards  has  not  stymied  the  use  of 
new  pipeline  technologies.  As  API  said 
about  its  own  standards,  most  of  the 
referenced  standards  are  updated 
regularly.  Moreover,  our  pipeline  safety 
regulations  allow  operators  to  use  new 
tedmologies  permitted  under  the  latest 
editions  of  referenced  consensus 
standards  as  long  as  the  new  technology 
does  not  result  in  less  safety  than 
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required  by  the  referenced  edition  (see 
§195.101). 

Environmental  Protection 

EPA  said  that  regulations  other  than 
the  proposed  referenced  standards 
woiild  be  needed  to  protect  the 
environment  adequately  against 
potential  tank  spills.  It  said  operators 
should  be  required  to  evaluate  breakout 
tank  areas  and  provide  faciUties, 
equipment,  or  practices  at  critical 
locations  to  prevent  possible  major  oil 
discharges  from  leaving  the  breakout 
tank  area.  EPA  also  recommended  that 
we  require  proper  security  measures  to 
protect  against  releases  from  vandalism. 

This  comment  did  not  acknowledge 
our  many  existing  regulations  for 
breakout  tanks  that  require  evaluation 
and  preventive  practices  to  guard 
against  environmental  damage.  For 
instance,  §  195.402(c)(4)  requires 
operators,  as  part  of  their  detailed 
operations  and  maintenance  plan,  to 
determine  which  facilities  would 
require  an  immediate  response  to 
prevent  hazards.  §  195.403(a)(3)  requires 
training  to  recognize  conditions  likely  to 
cause  emergencies  in  the  event  of 
malfunctions  or  failures;  and  imder 
§  195.436,  operators  must  protect 
breakout  tank  areas  against  vandalism 
and  unauthorized  entry.  Further 
regulations  in  49  CFR  Part  194  require 
operators  to  develop  and  follow 
contingency  plans  for  responding  to 
spills  from  breakout  tanks,  and  to 
provide  adequate  resources  for  oil  spill 
response.  Even  more  environmental 
protection  would  be  required  by  the 
proposed  rules  that  reference  consensus 
standards,  especially  those  standards  for 
corrosion  control  of  tank  bottoms  and 
spill  impoundment.  Therefore,  we  think 
the  combination  of  existing  breakout 
tank  regulations  and  those  we  are 
adopting  in  this  final  rule  will  result  in 
an  adequate  level  of  environmental 
protection.  But  we  will  continue  to 
monitor  the  safety  and  environmental 
record  of  breakout  tanks  and  take  any 
further  action  that  is  warranted  by  new 
circumstances. 

Overlapping  Federal  Regulation  of 
Breakout  Tanks 

ILTA  voiced  concern  about  the  dual 
federal  regulation  of  storage  tanks  at  for- 
hire  and  marketing  terminals.  This 
commenter  noted  correctly  that  a 
storage  tank  comes  imder  the  definition 
of  "breakout  tank"  in  Part  195  if  it 
receives  a  petroleimi  product  by 
pipeline  and  then  reinjects  it  into  a 
pipeline  for  continued  transportation.  It 
said  the  tank  would  be  subject  to  EPA's 
Spill  Prevention  Control  and 
Coimtermeasure  (SPCC)  regulations  if  it 


can  also  transfer  the  product  to  another 
mode  of  transit  serving  the  terminal. 
ILTA  also  pointed  out  that  our  present 
definition  of  "breakout  tank"  is  not 
supported  by  the  1971  memorandum  of 
imderstanding  (MOU)  between  DOT 
(U.S.  Coast  Guard)  and  EPA  on 
transportation-related  facilities  (40  CFR 
Part  112,  App.  A),  and  urged  us  to 
continue  to  work  with  EPA  to  lessen  the 
problems  of  overlapping  jurisdiction.  In 
its  comment  on  this  subject,  EPA  asked 
that  we  amend  our  definition  of 
"breakout  tank"  to  adhere  to  the 
Congressional  intent  that  we  regulate 
only  those  storage  tanks  that  are 
"incidental  to  pipeline  transportation." 
The  agency  suggested  that  doing  so 
would  require  us  to  exclude  tanks  that 
serve  non-pipeline  modes  of 
transportation. 

First,  it  is  important  to  point  out  that 
our  current  definition  of  "breakout 
tank"  was  adopted  with  full  cognizance 
that  our  statutory  authority  over 
hazardous  liquid  storage  tanks  is  limited 
to  tanks  that  are  incidental  to  pipeline 
transportation  (46  FR  38358;  July  27, 
1981).  We  continue  to  consider  this 
limitation  to  bar  the  regulation  of 
storage  tanks  used  exclusively  in  non- 
pipeline  modes  of  transportation,  but 
not  to  bar  the  regulation  of  tanks  used 
intermodally  with  pipelines,  such  as 
breakout  tanks  that  also  serve  cargo 
vessels,  tank  cars,  or  tank  trucks.  The 
application  of  Part  195  to  intermodal 
breakout  tanks  was  an  issue  in  the  case 
of  Exxon  Corporation  v.  United  States 
Secretary  of  Transportation  (978 
F.Supp.  946),  and  the  court  concluded 
the  tank  in  question  was  subject  to  Part 
195. 

Indeed,  we  believe  that  safety  and 
environmental  protection  are  enhanced 
imder  our  definition  of  "breakout  tank". 
The  regulations  we  are  issuing  today 
incorporate  up-to-date  pipeline  industry 
safety  practices  that  were  recently 
developed  by  expert  engineers  to 
prevent  significant  storage  tank 
accidents.  For  this  reason,  we  think 
these  regulations  may  be  more 
appropriate  than  EPA's  SPCC  rules  to 
prevent  pipeline  breakout  tank 
accidents.  And  excluding  certain 
categories  of  tanks  from  the  regulations 
as  a  way  of  minimizing  regulatory 
overlap  may  not  be  in  the  public 
interest.  The  members  of  our  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Conmuttee  who  represent 
environmental  interests  supported  the 
NPRM's  approach  to  environmental 
protection  when  the  committee 
discussed  the  merits  of  the  NPRM. 

Nevertheless,  we  are  concerned  that 
the  industry  faces  overlapping  federal 
storage  tank  regulations  at  intermodal 


transportation  terminals.  While  the  1971 
MOU  applies  to  the  Coast  Guard's  and 
EPA's  regulatory  authority  under  the 
Federal  Water  Pollution  Control  Act,  we 
cannot  ignore  its  spillover  effect  on  our 
own  regulatory  program.  Therefore,  we 
will  continue  to  talk  to  EPA  officials 
hopefully  to  reach  agreement  on  the  best 
way  for  each  agency  to  exercise  its 
regulatory  authority  at  intermodal 
transportation  terminals  without 
creating  imdue  biudens  on  industry.  In 
this  regard,  we  will  work  to  (1)  clarify 
each  agency's  jurisdiction  to  issue 
pollution  prevention  and  response 
planning  regulations,  and  define  which 
focilities  are  jointly  regiilated  and  which 
are  exclusively  subject  to  EPA  or  RSPA 
regulations;  (2)  develop  a  way  to  resolve 
site-specific  jiuisdictional  disputes;  (3) 
develop  information  that  explains  each 
agency's  jurisdiction  at  intermodal 
facilities;  (4)  jointly  oversee  operator 
compliance;  (5)  address  response 
preparedness  issues  at  certain  facilities; 
and  (6)  commit  additional  resources  to 
regional  response  activities. 

Anhydrous  Ammonia  Tanks 

TFI  argued  that  many  of  the  proposed 
rules  were  not  appropriate  for 
anhydrous  ammonia  breakout  tanks.  It 
said  that  because  of  their  imique 
characteristics,  anhydrous  ammonia 
breakout  tanks  are  not  treated  the  same 
as  petroleiun  breakout  tanks  in  matters 
of  design,  construction,  operation,  and 
maintenance.  TFI  listed  various 
problems  it  saw  with  the  proposed  rules 
and,  in  some  cases,  recommended 
alternative  consensus  standards.  This 
commenter  advised  that  we  either 
exclude  anhydrous  ammonia  breakout 
tanks  from  the  final  rules  or  adopt 
appropriate  reqxiirements  for  these 
tanks. 

Because  the  existing  Part  195 
standards  that  apply  to  breakout  tanks 
apply  equally  to  anhydrous  ammonia 
and  petroleum  tanks,  we  did  not 
question  whether  the  proposed 
references  to  API  and  NFPA  standards 
would  be  siutable  for  both  types  of 
tanks.  Now,  however,  in  view  of  TFI's 
comment  and  having  no  information  to 
the  contrary,  we  are  hesitant  to  impose 
on  operators  of  anhydrous  anunonia 
breakout  tanks  any  of  the  proposed  rules 
that  we  believe  might  not  be  wholly 
appropriate  for  such  tanks.  Therefore, 
we  are  adding  a  sentence  to  the  new 
§  195.1(c)  to  exclude  anhydrous 
ammonia  breakout  tanks  from  final 
§§  195.132(b),  195.205(b),  195.242(c) 
and  (d),  195.264(b)  and  (e),  195.307, 
195.428(c)  and  (d),  and  195.432(b)  and 
(c).  At  the  same  time,  we  will  continue 
to  monitor  the  safety  performance  of 
anhydrous  ammonia  breakout  tanks  and 
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take  any  further  rulemaking  action  that 
is  warranted,  including  referencing 
appropriate  consensus  standards. 

Riveted  and  Bolted  Tanks 

EPA  said  the  proposed  rules  do  not 
sufficiently  address  problems  on  riveted 
and  bolted  tanks.  These  tanks,  it  said, 
are  usually  older  and  more  susceptible 
to  leaks  and  their  bottoms  require 
different  inspection  methods.  API, 
however,  pointed  out  that  API  Standard 
653  covers  the  integrity  maintenance  of 
riveted  tanks  and  specifically  addresses 
older  tanks.  API  also  said  most 
transportation  tanks  are  welded  and  that 
bolted  tanks  are  used  in  the  exploration 
and  production  sector  of  the  oil 
industry. 

Besides  API  Standard  653,  we  believe 
several  other  consensus  standards  we 
proposed  to  reference  apply  to  riveted 
tanks:  API  Recommended  Practice  651, 
API  Recommended  Practice  652,  API 
Recommended  Practice  2003,  API 
Recommended  Practice  2350,  API 
Standard  2000,  API  Publication  2026, 
and  NFPA  30.  Moreover,  our  safety  data 
do  not  indicate  that  additional 
requirements  are  needed  to  combat 
leakage  problems  in  older  riveted  tanks. 
For  example,  in  its  breakout  tank  report 
(discussed  in  the  NPRM),  the  Texas 
Transportation  Institute  foimd  that  the 
general  condition  and  appearance  of  the 
older  riveted  tanks  it  investigated  were 
excellent.  Although  EPA  correctly 
observed  that  riveted  tank  inspection 
difiws  from  welded  tank  inspection,  the 
NPRM  did  not  propose  rules  for  the 
methods  of  inspecting  either  welded  or 
riveted  tanks. 

As  to  bolted  tanks,  our  experience 
shows  that  these  tanks  are  used 
primarily  to  store  field  production,  and 
few,  if  any,  of  these  tanks  are  used  as 
breakout  tanks  subject  to  Part  195.  Any 
bolted  breakout  tanks  that  do  exist  are 
covered  by  existing  Part  195 
requirements  and  are  subject  to 
inspection  by  federal  and  state  pipeline 
safety  enforcement  personnel. 

Operator  Error 

EPA  stated  that  API  standards  do  not 
address  the  problem  of  operator  error, 
which  accoimts  for  a  large  percentage  of 
pipeline  spills.  EPA  suggested  operator 
personnel  should  receive  proper 
training,  and  after  a  spill,  operators 
shoitld  review  their  training  practices  to 
see  if  changes  are  needed  to  prevent 
spills  from  recurrence  based  on  operator 
error. 

The  NPRM  did  not  propose  training 
requirements  because  existing  §  195.403 
requires  breakout  tank  operators  to  have 
a  detailed  training  program  for  operating 
and  maintenance  personnel.  Under  this 


program,  operators  periodically  review 
personnel  performances  and  change  the 
training  as  necessary  to  make  it 
effective.  In  addition,  in  a  separate 
proceeding,  we  have  proposed  new 
rules  on  the  qualification  of  personnel 
to  perform  safety-related  tasks  (63  FR 
57269;  Oct.  27, 1998).  We  intend  to 
issue  a  final  rule  on  the  qualification  of 
personnel  in  the  near  future. 

Section  195.205(b)(2) 

In  this  section,  we  proposed  that  the 
repair,  alteration,  and  reconstruction  of 
breakout  tanks  biiilt  to  API  Specification 
12F,  API  Standard  620,  or  API  Standard 
2510  be  done  in  accordance  with  those 
respective  standards.  API  commented 
that  because  API  Standard  2510  applies 
to  the  design  and  construction  of  new 
tanks  and  has  limited  application  to 
existing  tanks,  the  reference  to  API 
Standard  2510  may  be  confusing.  It 
suggested  that  the  references  in 
proposed  §  195.205(b)(2)  be  stated  more 
specifically  to  refer  to  the  "design, 
welding,  examination,  and  material 
requirements  of  those  respective 
standards."  API  also  suggested  that  we 
add  a  sentence  to  proposed 
§  195.205(b)(2)  to  refer  to  API  510, 
"Pressure  Vessel  Inspection  Code: 
Maintenance  Inspection,  Rating,  Repair, 
and  Alteration,"  for  regulation  on  the 
repairs  and  alteration  of  tanks  built  to 
API  Standard  2510. 

Based  on  this  comment,  final 
§  195.205(b)(2)  contains  more  specific 
references.  And  we  have  added  a  new 
paragraph  under  §  195.205(b)(3) 
regarding  use  of  API  510  for  repairs, 
alteration  and  reconstruction  of  high 
pressure  tanks. 

Section  195.264 

We  proposed  to  increase  the  present 
requirements  of  §  195.264  related  to 
spill  containment  and  relief  venting.  In 
proposed  §  195.264(b)(l)(i),  we 
referenced  section  2-3.4.3  of  NFPA  30 
for  secondary  containment  by 
impoimding  around  a  breakout  tank. 
But  we  proposed  to  apply  the  specific 
requirements  in  section  2-3.4.3 
concerning  "Class  I  [flammable] 
liquids"  to  all  "hazardous  liquids" 
subject  to  Part  195.  API  objected  to  this 
proposed  expansion  of  the  Class  I- 
specific  requirements  as  inappropriate 
because  these  requirements  are  long- 
standing, well  understood,  and 
technically  sound.  NFPA  pointed  out 
that  our  Class  I  proposal  created  the 
false  impression  that  section  2-3.4.3  of 
NFPA  30  is  limited  to  Class  I  hquids, 
when,  in  fact,  other  hazardous  liquids 
are  covered  as  well.  Upon 
reconsideration,  we  believe  the 
proposed  expansion  of  specific  Class  I 


liquid  requirements  was  not  consistent 
with  the  intent  of  the  NPRM  to  require 
the  industry  to  follow  consensus 
standards.  Therefore,  we  have  not 
adopted  our  proposal  replacing 
"hazardous  liquids"  in  the  final  rule. 

API  also  objected  to  the  term 
"secondary  containment"  in  proposed 
§  195.264(b).  It  said  section  2-3.4.3  of 
NFPA  30  applies  to  impoimdment, 
which  better  describes  the  function  of 
diked  areas  around  tanks.  We  agree  and 
have  substituted  "impoimdment"  for 
"secondary  containment"  in  the  final 
rule. 

NFPA  suggested  we  reference 
additional  sections  of  NFPA  30  in 
§  195.264:  section  2-9.3  for  security, 
and  sections  2-3.5  and  2-3.6  for  normal 
and  emergency  venting.  The  latter  two 
sections,  NFPA  said,  would  eliminate 
the  need  for  references  to  API 
documents  in  proposed  §  195.264(e)(1)- 
(3).  Since  the  NPRM  did  not  propose  to 
substantively  change  the  existing 
breakout  tank  security  requirement 
(§  195.264(b)),  we  did  not  consider 
referencing  section  2-9.3  of  NFPA  30  in 
the  final  rule.  Further,  even  though  the 
suggested  NFPA  30  sections  may  }aeld 
comparable  results,  in  the  absence  of 
negative  comments  about  the  proposed 
references  to  API  doomients  for  normal 
and  emergency  venting,  we  are  leaving 
these  API  references  in  the  final  rule. 

EPA  described  what  it  called 
"inherent  weaknesses"  in  the  spill 
control  provisions  of  NFPA  30. 
Specifically,  EPA  said  NFPA  30  limits 
dike  height,  does  not  require  itee  board 
space  for  precipitation,  and  allows 
alternatives  that  can  compromise 
environmental  protection.  It  also  noted 
the  lack  of  requirements  for  certification 
by  a  professional  engineer,  spill  history 
records,  predictions  of  spill  rate  and 
direction,  inspection  of  impoimdment, 
and  response  plans  with  commitment  of 
personnel  and  equipment.  EPA 
suggested  we  adopt  its  SPCC  regulations 
instead  of  the  NFPA  requirements. 
Doing  so,  EPA  said,  would  result  in 
better  environmental  protection.  But 
API  contended  the  SPCC  regvilation  is 
inappropriate  for  pipeline  breakout 
tanks  because  it  adcfresses  entire  plants 
and  contains  specific  requirements  for 
non-transportation  facilities. 

The  weaknesses  EPA  found  with  the 
spill  control  provisions  of  NFPA  30 
either  do  not  exist  or  are  mitigated  by 
other  considerations.  Section  2-3.4. 3(f) 
allows  dikes  of  any  height  that  provide 
normal  access  to  the  enclosure.  The 
need  for  free  board  must  be  considered 
as  required  by  appendix  A-2-3.4.3(b). 
Although  section  1-4  permits 
equivalent  alternatives,  as  we  discussed 
above  imder  the  "Engineering 
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Judgment"  heading,  this  provision  is  not 
included  in  the  parts  of  NFPA  30 
incorporated  by  reference  in  §  195.264. 
None  of  the  Part  195  rules  require 
operators  to  obtain  professional 
engineer  certifications  to  demonstrate 
compliance,  and  we  do  not  consider  the 
lack  of  such  a  requirement  in  NFPA  30 
to  be  a  shortcoming  in  the  regulation  of 
spill  control.  Breakout  tank  operators 
have  to  keep  records  of  spills  imder 
§  195.404(b),  and  §  195.402(c)(4) 
requires  operators  to  consider  potential 
spill  characteristics  in  determining 
which  facilities  may  require  immediate 
response  in  the  event  of  a  failure  or 
malfunction.  The  construction  of 
impoundment  must  be  inspected  as 
required  by  §  195.204,  and  spill 
response  plans  backed  by  committed 
resources  are  required  by  §  195.402(e) 
and  49  CFR  Part  194.  In  conclusion,  we 
are  including  the  proposed  references  to 
NFPA  30  in  final  §  195.264.  As  we  said 
above  in  the  discussion  on  overlapping 
federal  regulation,  because  the  final 
rules  are  directed  primarily  at 
preventing  breakout  tank  accidents,  we 
do  not  think  the  SPCC  regulations 
would  resxilt  in  better  environmental 
protection. 

Section  195.307 

API  suggested  we  take  the  word 
"pressure"  out  of  the  title  of  proposed 
§  195.307,  "Pressure  testing  breakout 
tanks."  API  said  not  all  testing  imder 
the  section  is  pressure  testing. 

This  comment  probably  arose  because 
pressure  testing  is  mentioned  only  in 
paragraph  (e),  while  paragraphs  (a)-(d) 
deal  with  pneumatic  or  hydrostatic 
testing.  However,  since  pneimiatic  and 
hydrostatic  testing  are  forms  of  pressure 
testing,  we  have  kept  the  proposed  title 
in  the  final  rule. 

Section  195.405 

We  proposed,  under  §  195.405(b),  to 
reduce  the  hazards  associated  with 
maintenance  of  tank  floating  roofs  by 
requiring  operators  to  consider  adding 
the  safety  practices  of  API  Publication 
2026  to  their  operation  and  maintenance 
manuals.  ANKDCO  contended  this 
proposal  was  imnecessary  because  it 
duplicates  similar  requirements  in  the 
Occupational  Safety  and  Health 
Administration's  confined  space 
regulation  (29  CFR  1910.146). 

We  considered  this  comment  and 
decided  to  adopt  the  proposed  rule  as 
final.  OSHA's  regulation  has  general 
application  to  a  variety  of  confined 
spaces,  but  API  Publication  2026  deals 
specifically  with  entering  and  exiting 
floating  roofs.  Also,  if  AMOCO's 
assessment  is  correct,  operators's 
existing  procedures  should  already 


satisfy  the  guidelines  in  API  Publication 
2026.  Moreover,  as  29  CFR  1910.5(b) 
indicates,  OSHA's  confined  space 
requirements  do  not  apply  to  employee 
working  conditions  for  which  another 
federal  agency  prescribes  regulations 
affecting  occupational  safety  or  health. 
This  provision  reduces  the  potential  for 
problems  to  result  from  duplication  of 
any  OSHA  requirement  in  29  CFR  Part 
1910. 

Section  195.428  (cHe) 

We  proposed,  under  §  195.428(c)  and 
(d),  that  within  18  months  of  the  final 
rule  certain  tanks  have  overfill 
protection  systems  that  meet  API 
Recommended  Practice  2350,  or  meet 
API  Standard  2510  if  the  tank  was  built 
to  that  standard.  API,  AMOCO,  and 
TEPPCO  argued  that  we  should  not 
require  existing  tanks  to  have  these 
systems.  It  said  applying  the  proposed 
rule  retroactively  to  tanks  wiUiout  such 
systems  would  require  significant 
expenditxires  for  conduit,  wiring, 
possibly  degassing,  and  temporary 
removal  of  the  tank  fi-om  service. 

For  these  same  reasons,  we  did  not 
intend  to  apply  proposed  §  195.428(c) 
and  (d)  retroactively.  Consistent  with 
our  statement  that  ihe  proposed  rules 
would  result  in  minimal  or  no  cost  for 
operators  (63  FR  27908),  we  intended 
that  operators  install  overfill  protection 
systems  as  they  customarily  do:  when 
constructing  new  tanks  or  significantly 
altering  existing  tanks.  Therefore,  the 
final  rule  clarifies  this  limited 
application,  which  begins  18  months 
from  today.  In  addition,  for  clarity  and 
simplification,  we  have  combined 
proposed  paragraphs  (c)  and  (d)  into 
fin^  paragraph  (c).  Final  paragraph  (d) 
restates  proposed  paragraph  (e) 
concerning  inspecting  and  testing 
overfill  protection  systems. 

Section  195.432 

In  this  section  we  proposed  that 
starting  18  months  after  the  final  rule  is 
published,  the  annual  inspection  now 
required  by  existing  §  195.432  for  all 
breakout  tanks  include,  for  carbon  and 
low  alloy  steel,  welded  or  riveted,  non- 
refrigerated  tanks,  an  integrity 
inspection  under  section  4  of  API 
Standard  653. 

API,  AMOCO,  and  EPA  noted  a 
potential  conflict  between  the  annual 
inspection  deadline  and  the  different 
intervals  that  section  4  of  API  Standard 
653  provides  for  various  types  of 
inspections.  Of  particular  concern  were 
the  inspection  intervals  based  on 
corrosion  rate,  which  in  some  cases 
could  be  up  to  20  years.  API 
recommended  that  we  drop  the  annual 
inspection  requirement  and  merely 


require  operators  to  inspect  breakout 
tanks  according  to  section  4  of  API 
Standard  653.  EPA  also  questioned  the 
annual  inspection  requirement  because 
it  does  not  define  the  required 
inspections. 

We  agree  that  the  existing  and 
proposed  requirements  coiild  create  a 
conhict  of  inspection  intervals.  So  final 
§  195.432(a)  includes  an  exception  for 
tanks  that  are  subject  to  the  other 
inspection  requirements  of  §  195.432. 
We  did  not  eliminate  the  existing 
annual  inspection  requirement  as  API 
suggested,  because  it  provides  for 
maintenance  inspection  of  breakout 
tanks  that  are  not  subject  to  the  new 
integrity  inspection  requirements,  such 
as  anhydrous  ammonia  tanks  and  non- 
steel  tanks. 

API  also  pointed  out  that  some  tank 
bottoms  cannot  be  inspected  under  API 
Standard  653  because  the  steel  bottom 
has  been  repaired  by  a  concrete  cover. 
API  recommended  that  in  cases  like  this 
we  allow  operators  to  use  an  alternative 
method,  such  as  a  risk-based  analysis,  to 
assess  bottom  integrity.  Under  final 
§  195.432(b),  operators  must  inspect  the 
integrity  of  atmospheric  and  low- 
pressure  tanks  according  to  section  4  of 
API  Standard  653.  However,  in  view  of 
API's  comment,  the  final  rule  allows  an 
operator  to  use  an  assessment  technique 
included  in  its  operations  and 
maintenance  manual  for  tank  bottoms  to 
which  access  is  prevented  by  structural 
conditions. 

In  another  conmient  on  proposed 
§  195.432,  API  suggested  that  we 
incorporate  by  reference  API  510, 
"Pressiu^  Vessel  Inspection  Code: 
Maintenance  Inspection,  Rating,  Repair, 
and  Alteration,"  as  the  inspection 
standard  for  high-pressure  tanks  built  to 
API  Standard  2510.  API  said  API  510  is 
the  appropriate  inspection  standard  for 
such  tanks.  We  agree  that  this  standard 
is  more  appropriate  than  API  Standard 
653  for  such  tanks  and  it  is  incorporated 
by  reference  in  final  §  195.432(c). 

The  references  to  consensus  standards 
do  not  include  parts  of  those  standards 
that  are  not  directly  related  to  carrying 
out  inspections.  For  example,  parts  of 
section  4  of  API  Standard  653 
concerning  records,  reports,  and 
inspector  qualifications  (Sections  4.8- 
4.10)  are  not  incorporated  by  reference 
because  these  parts  do  not  govern  the 
process  of  inspection.  In  addition, 
§  195.404(c)(3)  requires  inspection 
records.  And,  as  previously  mentioned^ 
persoimel  qualification  is  covered  by 
§  195.403  and  is  the  subject  of  rules 
proposed  in  Docket  No.  RSPA-98-3783 
(63  FR  57269;  Oct.  27, 1998). 

AMOCO  was  concerned  about  the 
application  of  inspection  intervals  to 
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tanks  already  in  complitince  with  the 
new  integrity  inspection  requirements 
and  tanks  not  in  compliance.  To  clarify 
this  matter,  final  §  195.432(d)  provides 
that  a  particular  interval  begins  on  the 
date  this  final  rule  document  takes 
effect,  May  3, 1999,  or  the  operator's  last 
recorded  date  of  the  inspection, 
whichever  is  earher.  We  dropped  the 
proposed  18-month  compliance  time 
from  the  final  §  195.432  because  we 
considered  it  unnecessary  in  view  of  the 
inspection  intervals  specified  by  the 
referenced  standards. 

Advisory  Committee 

•  On  May  6, 1998,  in  Washington, 
DC,  we  briefed  the  Technical  Hazardous 
Liquid  Pipeline  Safety  Standards 
Committee  (THLPSSC)  about  this  rule. 
This  committee  voted  to  accept  the 
NPRM  provided  that  we  consider 
adopting  API  Publication  340. 

•  On  November  6, 1998,  in 
Washington,  DC.  we  briefed  THLPSSC 
about  comments  received  and  changes 
to  expect  in  the  final  rule.  Also  at  this 
time,  we  reviewed  a  five  page  report  on 
API  publication  340  prepared  by  SPEC 
Considting  Services  for  API's  Health 
and  Environment  Affairs  Department. 
This  report  was  sent  to  the  THLPSSC 
committee  on  May  14, 1998.  This  report 
concluded  that  API  publication  340 
need  not  be  adopted  in  this  rulemaking. 
We  agreed  because,  (1)  the  scope  of  API 
publication  340  is  too  broad  for  this 
rulemaking;  (2)  four  API  standards 
referenced  in  API  340  are  already 
adopted  in  this  rulemaking;  (3)  this 
rulemaking  goes  beyond  API 
Publication  340,  and  adopts  six  other 
API  consensvis  standards.  The  THLPSSC 
agreed  with  oiu  conclusion.  A  copy  of 
this  report  is  in  the  docket. 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

The  Department  of  Transportation 
(DOT)  does  not  consider  this  action  to 
be  a  significant  regulatory  action  under 
Section  3(f)  of  Executive  Order  12866 
(58  FR  51735;  October  4, 19931  and  this 
rule  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  DOT  does  not 
consider  this  action  significant  under 
DOT'S  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

This  rule  would  amend  the 
regulations  for  breakout  tanks  to  include 
the  incorporation  by  reference  of  certain 
of  the  latest  consensus  standards  for 
above  ground  storage  tanks.  The 
adoption  of  consensus  standards  is 
consistent  with  the  President's  goal  of 
regulatory  reinvention  and 


improvement  of  customer  service  to  the 
American  people.  There  is  minimal  or 
no  cost  for  operators  of  breakout  tanks 
to  comply  with  this  rule  because  these 
consensus  standards  have  been 
developed  and  implemented  by 
industry  organizations  to  ensvire  the 
safety  of  above  groimd  petroleiun 
storage  tanks. 

The  standards  for  steel  storage  tanks 
were  specifically  developed  by  the  API. 
API  is  the  major  petroleiun  industry 
trade  organization  and  many  of  its 
members  are  operators  of  petroleiun 
pipelines  with  tank  forms.  Additionally, 
the  standard  for  secondary  containment 
is  taken  from  an  NFPA  coide  that  is  a 
widely  used  consensus  standard  for  the 
design  of  diking  (containment  by 
impounding)  for  above  ground  storage 
tanks.  The  NFPA  is  an  association  with 
a  membership  of  more  than  67,000 
individuals  and  over  100  national  trade 
and  professional  organizations.  Its 
mission  is  to  reduce  the  biuden  of  fire 
on  the  quality  of  life  by  advocating 
scientifically  based  consensus  codes 
and  standards,  research,  and  education 
for  fire  and  safety  issues. 

The  operators  of  breakout  tanks 
storing  hazardous  liquids  are  very 
familiar  with  these  API  storage  tank  and 
NFPA  diking  standards  because  they 
have  been  extensively  implemented  at 
pipeline  terminals  throu^out  the 
United  States.  Conversations  with  an 
industry  storage  tank  organization 
representing  medium  and  smaller 
operators  of  breakout  tanks  confirm  that 
most  of  their  members  are  already 
compl)ring  with  the  tank  standards. 
Because  the  economic  impact  of  this 
rule  is  minimal,  the  incorporation  by 
reference  of  these  industry  standards 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation. 

For  several  years,  0MB  Circular  A- 
119,  "Federal  Participation  in  the 
Development  and  Use  of  Volimtary 
Standards",  encouraged,  but  did  not 
reqiiire,  agencies  to  participate  in 
consensus  standards  bodies  and  to 
adopt  volimtary  consensus  standards 
whenever  possible.  The  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA,  Pub.  L.  104-113) 
codified  and  expanded  the  participation 
and  reporting  requirement  of  0MB 
Circular  A-119.  Federal  agencies  and 
departments  are  now  required  to  use 
tec^inical  standards  that  are  developed 
and  adopted  by  voluntary  consensus 
bodies,  where  practicable.  RSPA 
prescribed  API  and  NFPA  standards  for 
petroleum  storage  tanks  meets  the  goals 
and  requirements  set  forth  in  both  OMB 
Circular  A-119  and  NTTAA. 


B.  Regulatory  Flexibility  Act 

As  discussed  above,  RSPA  is 
incorporating  consensus  standards  that 
were  developed  and  published  by 
authoritative  organizations  associated 
with  the  petroleum  industry. 
Consequently,  these  safety  standards  are 
well  known  and  have  been 
implemented  by  operators  of 
abovegroimd  storage  tanks  at  hazardous 
liquid  pipeline  terminals  throughout  the 
United  States.  RSPA  has  had 
conversations  with  an  operators' 
association  representing  these  tank 
farms  and  with  other  persons  and  those 
parties  do  not  expect  this  rule  to  have 
a  significant  economic  impact  on  the 
smaller  operators  of  breakout  tanks. 
Moreover,  in  the  event  that  some 
operators  of  breakout  tanks  have  not  yet 
implemented  all  the  safety-related  items 
in  these  consensus  standards,  the 
regulations  prescribed  in  this  final  rule 
would  allow  operators  18  months  for 
compliance  after  the  date  of  publication 
of  the  final  rule. 

Therefore,  based  on  the  facts  available 
which  indicate  the  anticipated  minimal 
impact  of  this  rulemaking  action,  I 
certify,  pursuant  to  Section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605),  that  this  rulemaking  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

RSPA,  in  the  proposed  rule,  had 
requested  comments  bom  small  entities 
which  might  be  impacted  by  this  rule. 
We  received  one  comment  from  an 
association  which  includes  small 
operators.  This  association  stated  that 
most,  if  not  all,  members  already  adhere 
to  the  consensus  tank  standards  adopted 
by  this  rulemaking.  This  supports  our 
ear'ier  conclusion  that  this  rule  will 
have  no  significant  impact  on 
substantial  number  of  small  entities. 

C.  Executive  Order  126120 

This  rule  will  not  have  substantial 
direct  effects  on  states,  on  the 
relationship  between  the  federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  the  Executive  Order 
12612  (52  FR  41685;  Oct.  30, 1987), 
RSPA  has  determined  that  the  action 
does  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

D.  Executive  Order  13084 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084  ("Consultation  and  Coordination 
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with  Indian  Tribal  Governments"). 
Because  this  rule  would  not 
significantly  or  uniquely  affect  the 
communities  of  the  Indian  tribal 
governments,  the  funding  and 
consultation  requirements  of  this 
Executive  Order  do  not  apply. 

E.  Unfunded  Mandates 

This  rule  does  not  impose  unfunded 
mandates  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  It  does 
not  result  in  costs  of  over  $100  million 
or  more  to  either  state,  local,  or  tribal 
govenmients,  in  the  aggregate,  or  to  the 
private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

F.  Paperwork  Reduction  Act 

The  API  Standard  653  includes 
sample  checklists,  provided  for  the 
operators'  periodic  inspection  of  welded 
or  riveted,  non-refrigerated,  atmospheric 
pressure,  aboveground  steel  storage 
tanks.  The  checklists  identify  the  tank 
components  and  auxiliary  items  that 
should  be  considered  for  inspection  and 
provide  blank  spaces  for  insertion  of  the 
inspection  date  and  notation  of  the 
inspector's  comments  (if  any).  The  use 
of  the  checklists  improves  the 
effectiveness  and  minimizes  the 
paperwork  burden  associated  with  the 
existing  inspection  requirements  in  49 
CFR  195.432.  This  API  standard  has 
been  published  for  several  years  and 
during  that  time  it  has  been  available  to 
all  operators  of  petroleum  storage  tanks 
(i.e.  refinery,  marketing,  production  and 
pipeline). 

For  the  API  Recommended  Practices 
referred  to  in  this  rulemaking,  it  is 
stated  that  the  operator  would  be 
expected  to  follow  the  provisions  unless 
the  operator  notes  in  the  procedural 
manual  the  reasons  why  compliance 
with  all  or  certain  provisions  is  not 
necessary  for  the  safety  of  a  particular 
breakout  tank  or  tanks.  Each  operator's 
procedural  manual  already  requires  the 
inclusion  and  updating  of  similar  safety- 
related  procedures  and  practices,  so  that 
such  annotation  is  consistent  with  the 
long  standing  function  of  the  procedural 
manual.  Moreover,  most  operators 
already  follow  the  API  Recommended 
Practices  that  are  prescribed  for 
adoption  and  would  not  need  to  make 
such  an  annotation  in  the  procedural 
manual. 

Therefore,  there  is  little  or  no 
additional  burden  and  no  paperwork 
analysis  is  required  for  this  rule. 

G.  National  Environmental  Policy  Act 

RSPA  has  analyzed  this  action  for 
purposes  of  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et  seq.)  and 


has  determined  that  this  action  would 
not  significantly  affect  the  quality  of  the 
human  environment.  An  Environmental 
Assessment  and  a  Finding  of  No 
Significant  Impact  are  in  the  docket. 

H.  Impact  on  Business  Processes  and 
Computer  Systems 

Many  computers  that  use  two  digits  to 
keep  track  of  dates  will,  on  January  1, 
2000,  recognize  "double  zero"  not  as 
2000  but  as.  1900.  This  glitch,  the  Year 
2000  problem,  could  cause  computers  to 
stop  running  or  to  start  generating 
erroneous  data.  The  Year  2000  problem 
poses  a  threat  to  the  global  economy  in 
which  Americans  live  and  work.  With 
the  help  of  the  President's  Coimcil  on 
Year  2000  Conversion,  Federal  agencies 
are  reaching  out  to  increase  awareness 
of  the  problem  and  to  offer  support.  We 
do  not  want  to  impose  new 
requirements  that  would  mandate 
business  process  changes  when  the 
resources  necessary  to  implement  those 
requirements  would  otherwise  be 
applied  to  the  Year  2000  problem. 

This  rule  does  not  specify  business 
process  changes  or  require 
modifications  to  computer  systems. 
Because  this  rule  apparently  does  not 
affect  organizations'  ability  to  respond 
to  the  Year  2000  problem,  we  do  not 
intend  to  delay  the  effectiveness  of  the 
requirements  in  this  rule. 

List  of  Subjects  in  49  CFR  Part  195 

Incorporation  by  reference.  Breakout 
tanks,  Hazardous  liquids.  Carbon 
dioxide,  Petroleiun,  Pipeline  safety, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing, 
RSPA  amends  part  195  of  title  49  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  195— TRANSPORTATION  OF 
HAZARDOUS  UQUIDS  BY  PIPEUNE 

1.  The  authority  citation  for  part  195 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  5103,  60102,  60104, 
60108,  60109.  60118;  and  49  CFR  1.53. 

2.  Section  195.1(c)  is  revised  to  read 
as  follows: 

§195.1    Applicability. 

***** 

(c)  Breakout  tanks  subject  to  this  part 
must  comply  with  requirements  that 
apply  specificaUy  to  breakout  tanks  and, 
to  the  extent  applicable,  with 
requirements  that  apply  to  pipeline 
systems  and  pipeline  facilities.  If  a 
conflict  exists  between  a  requirement 
that  applies  specifically  to  breakout 
tanks  and  a  requirement  that  applies  to 
pipeline  systems  or  pipeline  facilities, 
the  requirement  that  applies  specifically 


to  breakout  tanks  prevails.  Anhydrous 
ammonia  breakout  tanks  need  not 
comply  with  §§  195.132(b),  195.205(b), 
195.242  (c)  and  (d),  195.264  (b)  and  (e), 
195.307, 195.428  (c)  and  (d),  and 
195.432  (b)  and  (c). 

3.  Section  195.3  is  amended  by 
adding  paragraph  (b)(7),  by  revising  the 
introductory  text  of  paragraph  (c),  by 
revising  paragraphs  (c)(2)  and  (c)(3)(v), 
and  by  adding  paragraph  (c)(6),  to  read 
as  follows: 

%  1 95.3    Mattar  Incorporated  by  raference. 

***** 

(b)*** 

(7)  National  Fire  Protection 
Association  (NFPA),  11  Tracy  Drive, 
Avon,  MA  02322. 

(c)  "The  full  titles  of  publications 
incorporated  by  reference  wholly  or 
partially  in  this  part  are  as  follows. 
Nimibers  in  parentheses  indicate 
applicable  editions: 
***** 

(2)  American  Petroleum  Institute 

(API): 

(i)  API  510  "Pressure  Vessel 
Inspection  Code:  Maintenance 
Inspection,  Rating,  Repair,  and 
Alteration"  (8th  edition,  June  1997). 

(ii)  API  Publication  2026  "Safe 
Access/Egress  Involving  Floating  Roofe 
of  Storage  Tanks  in  Petroleiun  Service" 
(2nd  edition,  April  1998). 

(ill)  API  Recommended  Practice  651 
"Cathodic  Protection  of  Aboveground 
Petroleum  Storage  Tanks"  (2nd  edition, 
December  1997). 

(iv)  API  Recommended  Practice  652 
"Lining  of  Aboveground  Petroleum 
Storage  Tank  Bottoms"  (2nd  edition, 
December  1997). 

(v)  API  Recommended  Practice  2003 
"Protection  Against  Ignitions  Arising 
out  of  Static,  Lightning,  and  Stray 
Currents"  {6th  edition.  December  1998). 

(vi)  API  Recommended  Practice  2350 
"Overfill  Protection  for  Storage  Tanks  In 
Petroleum  Facilities"  (2nd  edition, 
January  1996). 

(vii)  API  Specification  5L 
"Specification  for  Line  Pipe"  (41st 
edition,  1995). 

(viii)  API  Specification  6D 
"Specification  for  Pipeline  Valves  (Gate, 
Plug,  Ball,  and  Check  Valves)"  (21st 
edition,  1994). 

(ix)  API  Specification  12F 
"Specification  for  Shop  Welded  Tanks 
for  Storage  of  Production  Liquids"  (11th 
edition,  November  1994). 

(x)  API  Standard  1104  "Welding 
Pipelines  and  Related  Facilities"  (18th 
edition,  1994). 

(xi)  API  Standard  620  "Design  and 
Construction  of  Large,  Welded,  Low- 
PressiHe  Storage  Tamks"  (9th  edition. 
February  1996,  Including  Addenda  1 
and  2). 
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(xii)  API  Standard  650  "Welded  Steel 
Tanks  for  Oil  Storage"  (9th  edition,  July 
1993  (Including  Addenda  1  through  4). 

(xiii)  API  Standard  653  "Tank 
Inspection,  Repair,  Alteration,  and 
Reconstruction"  (2n(i  edition,  December 
1995,  including  Addenda  1,  December 
1996). 

(xiv)  API  Standard  2000  "Venting 
Atmospheric  and  Low-Pressure  Storage 
Tanks"  (4th  edition,  September  1992). 

(xv)  API  Standard  2510  "Design  and 
Construction  of  LPG  Installations"  (7th 
edition.  May  1995). 

(3)  *  *  * 

(v)  ASME  Boiler  and  Pressure  Vessel 
Code,  Section  VIII  "Pressme  Vessels," 
Divisions  1  and  2  (1995  edition  with 
1995  Addenda). 
***** 

(6)  National  Fire  Protection 
Association  (NFPA): 

(i)  ANSI/NFPA  30  "Flammable  and 
Combustible  Liquids  Code,"  (1996). 

(ii)  [Reserved] 

4.  Section  195.132  is  revised  to  read 
as  follows: 

§  195.132    Design  and  construction  of 
aboveground  breakout  tanks. 

(a)  Each  abovegroimd  breakout  tank 
must  be  designed  and  constructed  to 
withstand  the  internal  pressine 
produced  by  the  hazardous  liquid  to  be 
stored  therein  and  any  anticipated 
external  loads. 

(b)  For  aboveground  breakout  tanks 
first  placed  in  service  after  October  2, 
2000,  compliance  with  paragraph  (a)  of 
this  section  requires  one  of  the 
following: 

(1)  Shop-fabricated,  vertical, 
cylindrical,  closed  top,  welded  steel 
tanks  with  nominal  capacities  of  90  to 
750  barrels  (14.3  to  119.2  m  ^)  and  vdth 
internal  vapor  space  pressures  that  are 
approximately  atmospheric  must  be 
designed  and  constructed  in  accordance 
with  API  Specification  12F. 

(2)  Welded,  low-pressure  (i.e., 
internal  vapor  space  pressure  not  greater 
than  15  psig  (103.4  kPa)),  carbon  steel 
tanks  that  have  wall  shapes  that  can  be 
generated  by  a  single  vertical  axis  of 
revolution  must  be  designed  and 
constructed  in  accordance  with  API 
Standard  620. 

(3)  Vertical,  cylindrical,  welded  steel 
tanks  with  internal  pressines  at  the  tank 
top  approximating  atmospheric 
pressures  (i.e.,  internal  vapor  space 
pressings  not  greater  than  2.5  psig  (17.2 
kPa),  or  not  greater  than  the  pressure 
developed  by  the  weight  of  the  tank 
roof)  must  be  designed  and  constructed 
in  accordance  with  API  Standard  650. 

(4)  High  pressure  steel  tanks  (i.e., 
internal  gas  or  vapor  space  pressures 
greater  than  15  psig  (103.4  kPa))  with  a 


nominal  capacity  of  2000  gallons  (7571 
liters)  or  more  of  liquefied  petroleum 
gas  (LPG)  must  be  designed  and 
constructed  in  accordance  with  API 
Standard  2510. 

5.  Section  195.205  is  added  to  read  as 
follows: 

f  1 95.205    Repair,  alteration  and 
reconstruction  of  alMveground  breakout 
tanks  that  have  been  in  service. 

(a)  Abovegroimd  breakout  tanks  that 
have  been  repaired,  altered,  or 
reconstructed  and  retiuTied  to  service 
must  be  capable  of  withstanding  the 
internal  pressure  produced  by  the 
hazardous  liquid  to  be  stored  therein 
and  any  anticipated  external  loads. 

(b)  After  October  2,  2000,  compliance 
with  paragraph  (a)  of  this  section 
requires  the  following  for  the  tanks 
specified: 

(1)  For  tanks  designed  for 
approximately  atmospheric  pressure 
constructed  of  carbon  and  low  alloy 
steel,  welded  or  riveted,  and  non- 
refi'igerated  and  tanks  built  to  API 
Standard  650  or  its  predecessor 
Standard  12C,  repair,  alteration,  and 
reconstruction  must  be  in  accordance 
with  API  Standard  653. 

(2)  For  tanks  built  to  API 
Specification  12F  or  API  Standard  620, 
the  repair,  alteration,  and  reconstruction 
must  be  in  accordance  with  the  design, 
welding,  examination,  and  material 
requirements  of  those  respective 
standards. 

(3)  For  high  pressure  tanks  built  to 
API  Standard  2510,  repairs,  alterations, 
and  reconstruction  must  be  in 
accordance  with  API  510. 

6.  Section  195.242  is  amended  by 
adding  paragraphs  (c)  and  (d)  to  read  as 
follows: 

§  1 95.242    Cathodic  protection  system. 

***** 

(c)  For  the  bottoms  of  abovegroimd 
breakout  tanks  with  greater  than  500 
barrels  (79.5  m  *)  capacity  built  to  API 
Specification  12F,  API  Standard  620,  or 
API  Standard  650  (or  its  predecessor 
Standard  12C),  the  installation  of  a 
cathodic  protection  system  under 
paragraph  (a)  of  this  section  after 
October  2,  2000,  must  be  in  accordance 
with  API  Recommended  Practice  651, 
unless  the  operator  notes  in  the 
procedural  manual  (§  195.402(c))  why 
compliance  with  all  or  certain 
provisions  of  API  Recommended 
Practice  651  is  not  necessary  for  the 
safety  of  a  particular  breakout  tank. 

(d)  For  the  internal  bottom  of 
aboveground  breakout  tanks  built  to  API 
Specification  12F,  API  Standard  620,  or 
API  Standard  650  (or  its  predecessor 
Standard  12C),  the  installation  of  a  tank 


bottom  lining  after  October  2,  2000, 
must  be  in  accordance  with  API 
Recommended  Practice  652,  unless  the 
operator  notes  in  the  procediu'al  manual 
(§  195.402(c))  why  compliance  with  all 
or  certain  provisions  of  API 
Recommended  Practice  652  is  not 
necessary  for  the  safety  of  a  particular 
breakout  tank. 

7.  Section  195.264  is  revised  to  read 
as  follows: 

§  1 95.264    Impoundnient,  protection 
against  entry,  nonnal/emergency  venting  or 
pressure^acuum  relief  for  at>oveground 
breakout  tanks. 

(a)  A  means  must  be  provided  for 
containing  hazardous  liquids  in  the 
event  of  spillage  or  failure  of  an 
abovegroimd  breakout  tank. 

(b)  After  October  2,  2000,  compliance 
with  paragraph  (a)  of  this  section 
requires  the  following  for  the 
abovegroimd  breakout  tanks  specified: 

(1)  For  tanks  buih  to  API 
Specification  12F,  API  Standard  620, 
and  others  (such  as  API  Standard  650  or 
its  predecessor  Standard  12C),  the 
installation  of  impoundment  must  be  in 
accordance  with  the  following  sections 
of  NFPA  30: 

(i)  Impoundment  around  a  breakout 
.tank  must  be  installed  in  accordance 
with  Section  2-3.4.3;  and 

(ii)  Impoundment  by  drainage  to  a 
remote  impounding  area  must  be 
installed  in  accordance  with  Section  2- 
3.4.2. 

(2)  For  tanks  built  to  API  Standard 
2510,  the  installation  of  impoundment 
must  be  in  accordance  with  Section  3  or 
9  of  API  Standard  2510. 

(c)  Aboveground  breakout  tank  areas 
must  be  adequately  protected  against 
unauthorized  entry. 

(d)  Normal/emergency  relief  venting 
must  be  provided  for  each  atmospheric 
pressure  breakout  tank.  Pressure/ 
vacuum-relieving  devices  must  be 
provided  for  each  low-pressure  and 
high-pressure  breakout  tank. 

(e)  For  normal/emergency  relief 
venting  and  pressure/vacuum-relieving 
devices  installed  on  aboveground 
breakout  tanks  after  October  2,  2000, 
compliance  with  paragraph  (d)  of  this 
section  requires  the  following  for  the 
tanks  specified: 

(1)  Normal/emergency  relief  venting 
installed  on  atmospheric  pressure  tanks 
built  to  API  Specification  12F  must  be 
in  accordance  with  Section  4,  and 
Appendices  B  and  C,  of  API 
Specification  12F. 

(2)  Normal/emergency  rehef  venting 
installed  on  atmospheric  pressure  tanks 
(such  as  those  built  to  API  Standard  650 
or  its  predecessor  Standard  12C)  must 
be  in  accordance  with  API  Standard 
2000. 
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(3)  Pressure-relieving  and  emergency 
vacuum-relieving  devices  installed  on 
low  pressure  tanlcs  built  to  API  Standard 
620  must  be  in  accordance  with  Section 
7  of  API  Standard  620  and  its  references 
to  the  normal  and  emergency  venting 
requirements  in  API  Standard  2000. 

(4)  Pressure  and  vacuum-relieving 
devices  installed  on  high  pressure  tanks 
buih  to  API  Standard  2510  must  be  in 
accordance  with  Sections  5  or  9  of  API 
Standard  2510. 

8.  Section  195.307  is  added  to  read  as 
follows: 

§  1 95.307    Prvssure  testing  aboveground 
breakout  tanks. 

(a)  For  aboveground  breakout  tanks 
built  to  API  Specification  12F  and  first 
placed  in  service  after  October  2,  2000, 
pneumatic  testing  must  be  in 
accordance  with  section  5.3  of  API 
Specification  12F. 

(b)  For  aboveground  breakout  tanks 
built  to  API  Standard  620  and  first 
placed  in  service  after  October  2,  2000, 
hydrostatic  and  pneumatic  testing  must 
be  in  accordance  with  section  5.18  of 
API  Standard  620. 

(c)  For  aboveground  breakout  tanks 
built  to  API  Standard  650  and  first 
placed  in  service  after  October  2,  2000, 
hydrostatic  and  pneumatic  testing  must 
be  in  accordance  with  section  5.3  of  API 
Standard  650. 

(d)  For  abovegi1)und  atmospheric 
pressure  breakout  tanks  constructed  of 
carbon  and  low  alloy  steel,  welded  or 
riveted,  and  non-refrigerated  and  tanks 
built  to  API  Standard  650  or  its 
predecessor  Standard  12C  that  are 
retximed  to  service  after  October  2, 
2000,  the  necessity  for  the  hydrostatic 
testing  of  repair,  alteration,  and 
reconstruction  is  covered  in  section  10.3 
ofAPI  Standard  653. 

(e)  For  aboveground  breakout  tanks 
built  to  API  Standard  2510  and  first 
placed  in  service  after  October  2,  2000, 
pressure  testing  must  be  in  accordance 
with  ASME  Boiler  and  Pressure  Vessel 
Code,  Section  VIII,  Division  1  or  2. 

9.  Section  195.405  is  added  to  read  as 
follows: 

§  195.405    Protection  against  ignitions  and 
safe  access/egress  involving  floating  roofs. 

(a)  After  October  2,  2000,  protection 
provided  against  ignitions  arising  out  of 


static  electricity,  lightning,  and  stray 
currents  during  operation  and 
maintenance  activities  involving 
aboveground  breakout  tanks  must  be  in 
accordance  with  API  Recommended 
Practice  2003,  unless  the  operator  notes 
in  the  procedural  manual  (§  195.402(c)) 
why  compliance  with  all  or  certain 
provisions  of  API  Recoounended 
Practice  2003  is  not  necessary  for  the 
safety  of  a  particular  breakout  tank. 

(b)  The  hazards  associated  with 
access/egress  onto  floating  roofs  of  in- 
service  abovegroimd  breakout  tanks  to 
perform  inspection,  service, 
maintenemce  or  repair  activities  (other 
than  specified  general  considerations, 
specified  routine  tasks  or  entering  tanks 
removed  from  service  for  cleaning)  are 
addressed  in  API  Publication  2026. 
After  October  2,  2000,  the  operator  must 
review  and  consider  the  potentially 
hazardous  conditions,  safety  practices 
and  procedures  in  API  Publication  2026 
for  inclusion  in  the  procedure  manual 
(§  195.402(c)). 

10.  Section  195.416  (j)  is  added  to 
read  as  follows: 

§  1 95.41 6    External  corrosion  control. 

***** 

(j)  For  aboveground  breakout  tanks 
where  corrosion  of  the  tank  bottom  is 
controlled  by  a  cathodic  protection 
system,  the  cathodic  protection  system 
must  be  inspected  to  ensure  it  is 
operated  and  maintained  in  accordance 
with  API  Recommended  Practice  651, 
unless  the  operator  notes  in  the 
procediu-e  manual  (§  195.402(c))  why 
compliance  with  all  or  certain 
provisions  of  API  Recommended 
Practice  651  is  not  necessary  for  the 
safety  of  a  particular  breakout  tank. 

11.  Section  195.428  is  amended  by 
revising  the  title  and  by  adding 
paragraphs  (c)  and  (d)  to  read  as  follows: 

§  1 95.428    Overpressure  safety  devices  and 
overfill  protection  systems. 

*        *        *        *         * 

(c)  Aboveground  breakout  tanks  that 
are  constructed  or  significantly  altered 
according  to  API  Standard  2510  after 
October  2,  2000,  must  have  an  overfill 
protection  system  installed  according  to 
section  5.1.2  of  API  Standard  2510. 
Other  abovegroimd  breakout  tanks  with 
600  gallons  (2271  liters)  or  more  of 


storage  capacity  that  are  constructed  or 
significantly  altered  after  October  2, 
2000,  must  have  an  overfill  protection 
system  installed  according  to  API 
Recommended  Practice  2350.  However, 
operators  need  not  comply  vrith  any 
part  of  API  Recommended  Practice  2350 
for  a  particular  breakout  tank  if  the 
operator  notes  in  the  manual  required 
by  §  195.402  why  compliance  with  that 
part  is  not  necessary  for  safety  of  the 
tank. 

(d)  After  October  2,  2000,  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section  for  inspection  and  testing  of 
pressure  control  equipment  apply  to  the 
inspection  and  testing  of  overfill 
protection  systems. 

12.  Section  195.432  is  revised  to  read 
as  follows: 


§195.432 
tanks. 


Inspection  of  in-service  breakout 


(a)  Except  for  breakout  tanks 
inspected  under  paragraphs  (b)  and  (c) 
of  this  section,  each  operator  shall,  at 
intervals  not  exceeding  15  months,  but 
at  least  once  each  calendar  year,  inspect 
each  in-service  breakout  tank. 

(b)  Each  operator  shall  inspect  the 
physical  integrity  of  in-service 
atmospheric  and  low-pressine  steel 
abovegroimd  breakout  tanks  according 
to  section  4  of  API  Standard  653. 
However,  if  structural  conditions 
prevent  access  to  the  tank  bottom,  the 
bottom  integrity  may  be  assessed 
according  to  a  plan  included  in  the 
operations  and  maintenance  manual 
under  §  195.402(c)(3).' 

(c)  Each  operator  shall  inspect  the 
physical  integrity  of  in-service  steel 
aboveground  br^kout  tanks  built  to  API 
Standard  2510  according  to  section  6  of 
API  510. 

(d)  The  intervals  of  inspection 
specified  by  documents  referenced  in 
paragraphs  (b)  and  (c)  of  this  section 
begin  on  May  3, 1999,  or  on  the 
operator's  last  recorded  date  of  the 
inspection,  whichever  is  earlier. 

Issued  in  Washington,  D.C.  on  Marcti  22, 
1999. 

Kelley  S.  Coyner, 
Administrator. 

[FR  Doc.  99-7442  Filed  4-1-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricuttural  Marketing  Service 

7CFRPart28 

[CN-99-001] 
RIN  0581-AB57 

Revision  of  User  Fees  for  1999  Crop 
Cotton  Classification  Services  to 
Growers 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  is  proposing  to  raise  user 
fees  for  cotton  producers  for  1999  crop 
cotton  classification  services  imder  the 
Cotton  Statistics  and  Estimates  Act  in 
accordance  with  the  formula  provided 
in  the  Uniform  Cotton  Classing  Fees  Act 
of  1987.  The  1998  user  fee  for  this 
classification  service  was  $1.30  per  bale. 
This  proposal  would  raise  the  fee  for  the 
1999  crop  to  $1.35  per  bale.  The 
proposed  increase  in  fees  resulted  from 
the  significant  drop  in  cotton 
production  for  the  1998  crop.  The 
proposed  fee  and  the  existing  reserve 
are  sufficient  to  cover  the  costs  of 
providing  classification  services, 
including  costs  for  administration, 
supervision,  and  development  and 
maintenance  of  standards. 
DATES:  Comments  must  be  received  by 
May  3, 1999. 

ADDRESSES:  Comments  and  inquiries 
should  be  addressed  to,  Cotton 
Programs,  AMS,  USDA,  Room  2641-S, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456.  Comments  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  above  office  in 
Rm.  2641-South  Building,  14th  & 
Independence  Avenue,  SW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Clibum,  202-720-2145. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  determined  to 
be  not  sigmficant  for  purposes  of 


Executive  Order  12866,  and  it  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies  imless  they 
present  an  irreconcilable  conffict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  Administrator,  Agricultural 
Marketing  Service  (AMS),  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities  pursuant  to 
the  requirements  set  forth  in  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.].  It  has  been 
determined  that  the  implementation  of 
this  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  businesses. 

The  piupose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
disproportionately  burdened.  There  are 
an  estimated  35,000  cotton  growers  in 
the  U.S.  who  voluntarily  use  the  AMS 
cotton  classing  services  annually,  and 
the  majority  of  these  cotton  growers  are 
small  businesses  imder  the  criteria 
established  by  the  Small  Business 
Administration  (13  CFR  §  121.601).  The 
Administrator  of  AMS  has  certified  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  RFA  because: 

(1)  The  fee  increase  reflects  a  very 
small  increase  in  the  cost-per-imit 
ciurently  borne  by  those  entities 
utilizing  the  services  (the  1998  user  fee 
for  classification  services  was  $1.30  per 
bale;  the  fee  for  the  1999  crop  would  be 
increased  to  $1.35  per  bale;  the  1999 
crop  is  estimated  at  16,810,410  bales); 

(2)  The  cost  reduction  will  not  affect 
competition  in  the  marketplace;  and 

(3)  The  use  of  classification  services  is 
voluntary.  For  the  1998  crop,  13,467,012 
bales  were  classed  out  of  13,790,000 
bales  produced. 

(4)  Based  on  the  average  price  paid  to 
growers  for  cotton  bom  the  1997  crop  of 
65.2  cents  per  pound,  500  pound  bales 
of  cotton  are  worth  an  average  of 
$326.00  each.  The  proposed  user  fee  for 
classification  services,  $1.35  per  bale,  is 


less  than  one  percent  of  the  value  of  an 
average  bale  of  cotton. 

In  compliance  with  OMB  regulations 
(5  CFR  part  1320)  which  implement  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  the  information 
collection  requirements  contained  in  the 
provisions  to  be  amended  by  this 
proposed  rule  have  been  previously 
approved  by  OMB  and  were  assigned 
OMB  control  niunber  0581-0009  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

It  is  anticipated  that  the  proposed 
changes,  if  adopted,  would  be  made 
effective  July  1, 1999,  as  provided  by  the 
Cotton  Statistics  and  Estimates  Act. 

Fees  for  Classification  under  the  Cotton 
Statistics  and  Estimates  Act  of  1927 

The  user  fee  charged  to  cotton 
producers  for  High  Volume  Instrument 
(HVI)  classification  services  imder  the 
Cotton  Statistics  and  Estimates  Act  (7 
U.S.C.  473a)  was  $1.30  per  bale  during 
the  1998  harvest  season  as  determined 
by  using  the  formula  provided  in  the 
Uniform  Cotton  Classing  Fees  Act  of 
1987,  as  amended  by  Pub.  L.  102-237. 
The  fees  cover  salaries,  costs  of 
equipment  and  supplies,  and  other 
overhead  costs,  including  costs  for 
administration,  supervision,  and 
development  and  maintenance  of  cotton 
standards. 

This  proposed  rule  establishes  the 
user  fee  charged  to  producers  for  HVI 
classification  at  $1.35  per  bale  during 
the  1999  harvest  season. 

PubUc  Law  102-237  amended  the 
formula  in  the  Uniform  Cotton  Classing 
Fees  Act  of  1987  for  establishing  the 
producer's  classffication  fee  so  that  the 
producer's  fee  is  based  on  the  prevailing 
method  of  classification  requested  by 
producers  during  the  previous  year.  HVI 
classing  was  the  prevailing  method  of 
cotton  classification  requested  by 
producers  in  1998.  Therefore,  the  1999 
producer's  user  fee  for  classification 
service  is  based  on  the  1998  base  fee  for 
HVI  classification. 

The  fee  was  calculated  by  applying 
the  formula  specified  in  the  Uniform 
Cotton  Classing  Fees  Act  of  1987,  as 
amended  by  Pub.  L.  102-237.  The  1998 
base  fee  for  HVI  classification  exclusive 
of  adjustments,  as  provided  by  the  Act, 
was  $2.12  per  bale.  A  one  percent,  or 
two  cents  per  bale  increase  due  to  the 
implicit  price  deflator  of  the  gross 
domestic  product  added  to  the  $2.12 
would  result  in  a  1999  base  fee  of  $2.14 
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per  bale.  The  fbrmiila  in  the  Act 
provides  for  the  use  of  the  percentage 
change  in  the  implicit  price  deflator  of 
the  gross  national  product  (as  indexed 
for  the  most  recent  12-month  period  for 
which  statistics  are  available).  However, 
this  has  been  replaced  by  the  gross 
domestic  product  by  the  Department  of 
Commerce  as  a  more  appropriate 
measure  for  the  short-term  monitoring 
and  analysis  of  the  U.S.  economy. 

The  number  of  bales  to  be  classed  by 
the  United  States  Department  of 
Agriculture  from  the  1999  crop  is 
estimated  at  16,810,410  bales.  The  1999 
base  fee  was  decreased  15  percent  based 
on  the  estimated  number  of  bales  to  be 
classed  (one  percent  for  every  100,000 
bales  or  portion  thereof  above  the  base 
of  12,500,000,  limited  to  a  maximiun 
adjustment  of  15  percent).  This 
percentage  factor  amounts  to  a  32  cents 
per  bale  reduction  and  was  subtracted 
from  the  1999  base  fee  of  $2.14  per  bale, 
resulting  in  a  fee  of  $1.82  per  bale. 

With  a  fee  of  $1.82  per  bale,  the 
projected  operating  reserve  would  be 
46.66  percent.  The  Act  specifies  that  the 
Secretary  shall  not  establish  a  fee 
which,  when  combined  with  other 
sources  of  revenue,  will  result  in  a 
projected  operating  reserve  of  more  than 
25  percent.  Accordingly,  the  fee  of  $1.82 
must  be  reduced  by  47  cents  per  bale, 
to  $1.35  per  bale,  to  provide  an  ending 
accumulated  operating  reserve  for  the 
fiscal  year  of  25  percent  of  the  projected 
cost  of  operating  the  program.  This 
would  establish  the  1999  season  fee  at 
$1.35  per  bale. 

Accordingly,  §  28.909,  paragraph  (b) 
would  be  :evised  to  reflect  the  increase 
in  the  HVI  classification  fees. 

As  provided  for  in  the  Uniform  Cotton 
Classing  Fees  Act  of  1987,  as  amended, 
a  five  cent  per  bale  discount  would 
continue  to  be  applied  to  voluntary 
centralized  billing  and  collecting  agents 
as  specified  in  §  28.909(c). 

Growers  or  their  designated  agents 
requesting  classification  data  provided 
on  computer  punched  cards  will 
continue  to  be  charged  the  fee  of  10 
cents  per  card  in  §  28.910(a)  to  reflect 
the  costs  of  providing  this  service. 
Requests  for  pimch  card  classification 
data  represented  only  0.7  percent  of  the 
total  bales  classed  from  the  1998  crop, 
down  from  2.6  percent  in  1997.  Growers 
or  their  designated  agents  receiving 
classification  data  by  methods  other 
than  computer  punched  cards  would 
continue  to  incur  no  additional  fees  if 
only  one  method  of  receiving 
classification  data  was  requested.  The 
fee  for  each  additional  method  of 
receiving  classification  data  in  §  28.910 
would  remain  at  five  cents  per  bale,  and 
it  would  be  applicable  even  if  the  same 


method  was  requested.  However,  if 
computer  punched  cards  were 
requested,  a  fee  often  cents  per  card 
would  be  charged.  The  fee  in  §  28.910(b) 
for  an  owner  receiving  classification 
data  from  the  central  database  would 
remain  at  five  cents  per  bale,  and  the 
minimum  charge  of  $5.00  for  services 
provided  per  monthly  billing  period 
would  remain  the  same.  The  provisions 
of  §  28.910(c)  concerning  the  fee  for  new 
classification  memoranda  issued  from 
the  central  database  for  the  business 
convenience  of  an  owner  without 
reclassification  of  the  cotton  will  remain 
the  same. 

The  fee  for  review  classification  in 
§  28.911  would  be  increased  frtim  $1.30 
per  bale  to  $1.35  per  bale. 

The  fee  for  returning  samples  after 
classification  in  §  28.911  would  remain 
at  40  cents  per  sample. 

A  thirty-aay  comment  period  is 
provided  for  public  comments.  This 
period  is  appropriate  because  it  is 
anticipated  that  the  proposed  changes,  if 
adopted,  would  be  made  effective  July 
1, 1999,  as  provided  by  the  Cotton 
Statistics  and  Estimates  Act. 

List  of  Subjects  in  7  CFR  Part  28 

Administrative  practice  and 
procedure.  Cotton^  Cotton  samples. 
Grades,  Market  news,  Reporting  and 
recordkeeping  requirements,  Standards, 
Staples,  Testing,  Warehouses. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  28  is  proposed  to 
be  amended  as  follows: 

PART  28-{Amended] 

1.  The  authority  citation  for  7  CFR 
part  28,  subpart  D,  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  471-476. 

2.  In  §  28.909,  paragraph  (b)  is  revised 
to  read  as  follows: 

S28J09    Costs. 

***** 

(b)  The  cost  of  High  Volimie 
Instrument  (HVI)  cotton  classification 
service  to  producers  is  $1.35  per  bale. 

***** 

3.  In  §  28.911,  the  last  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

i  28.91 1    Rsvimv  el«s«Hics«ion. 

(a)  *  *  *  The  fee  for  review 
classification  is  $1.35  per  bale. 

***** 

Dated:  March  30, 1999. 
Enrique  E.  Figueroa, 

Administrator,  Apicultuml  Marketing 

Service. 

[FR  Doc.  99-8160  Filed  4-1-99;  8:45  am] 

BILUNQ  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Adminlstratton 

9  CFR  Part  201 
RIN  0580-AA64 

Regulations  Issued  Under  tlie  Packers 
and  Stockyards  Act 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Proposed  Rule. 

summary:  The  Grain  bispection.  Packers 
and  Stockyards  Administration  (GIPSA) 
is  proposing  to  amend  existing  scales 
and  weighing  regulations  under  the 
Packers  and  Stockyards  (P&S)  Act  to 
include  requirements  regarding  the 
weighing  of  feed  whenever  the  weight  of 
feed  is  a  factor  in  determining  payment 
or  settlement  to  a  livestock  grower  or 
poultry  grower  when  livestock  or 
poultry  is  produced  under  a  livestock  or 
poultry  growing  arrangement.  The 
current  regulations  do  not  contain  any 
requirements  regarding  the  weighing  of 
feed  although,  in  some  circiunstances, 
feed  weight  affects  payment  or 
settlement  to  livestock  growers  and 
poultry  growers.  The  proposed 
amendment  to  the  current  regulations 
will  provide  livestock  growers  and 
poultry  growers  with  a  measiire  of 
assiirance  that  feed  is  accurately 
weighed  or  reasonably  determined  and 
feed  weight  is  properly  documented 
whenever  feed  weight  affects  payment 
or  settlement  to  livestock  growers  or 
poultry  growers. 

DATES:  Comments  must  be  received  on 
or  before  June  1, 1999. 
ADDRESSES:  Comments  may  be  mailed  to 
the  U.S.  Department  of  Agriculture, 
Deputy  Administrator,  Grain  Inspection, 
Packers  and  Stockyards  Administration. 
Packers  and  Stockyards  Programs,  Stop 
3641, 1400  Independence  Avenue,  SW, 
Washington,  DC  20250-3641;  Fax:  202- 
205-3941;  E-mail: 
PSP.GIPSA®usda.gov.  Comments 
received  may  be  inspected  during 
normal  business  hours  in  the  Office  of 
the  Deputy  Administrator,  Packers  and 
Stockyards  Programs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Caughlin,  Director,  Office  of 
Policy/Litigation  Support,  (202)  720- 
6951. 

SUPPLEMENTARY  INFORMATION:  GIPSA  is 
proposing  to  amend  existing  scales  and 
weighing  regulations  imder  the  PftS  Act 
to  include  requirements  regarding  the 
weighing  of  feed  when  the  weight  of 
feed  is  a  factor  in  determining  pa)mient 
or  settlement  to  livestock  growers  and 
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poultry  growers  when  livestock  or 
poultiy  is  produced  under  a  livestock  or 
poultry  growing  arrangement. 

In  February  1997,  GffSA  issued  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  (62  FR  5935-37) 
soliciting  comments  firom  poultry 
growers,  integrators,  and  other 
interested  parties  on  the  need  for  and 
the  possible  wording  of  regulations 
regarding  comparison  contracts,  feed 
weighing  procedures,  and  live  poultry 
weighing.'  GIPSA  received  3,415 
comments,  of  which  1,129  expressed 
concerns  regarding  feed  weighing 
procedures  including  concerns  that  feed 
is  not  properly  weighed;  the  weight 
should  be  printed  electronically  and  not 
handwritten;  the  truck  delivering  the 
feed  should  be  sealed  to  secure  each 
individual  lot  of  feed;  and  excess  feed 
that  is  returned  should  be  reasonably 
determined  and  properly  docimiented  to 
credit  the  grower  for  the  unused  feed. 

Many  ofthose  comments  also 
suggested  that  feed  scales  should  be 
better  regulated  by  requiring  semiannual 
testing  by  competent  testing  agencies  or 
companies  as  is  currently  required  for 
scales  used  to  weigh  live  poultry.  In 
addition,  GIPSA  received  comments 
prior  to  initiating  diis  rulemaking 
process  from  livestock  growers  and 
continues  to  receive  complaints  that 
indicate  that  these  same  concerns  exist 
in  the  livestock  industry.  Furthermore, 
GIPSA  continues  to  receive  complaints 
from  individual  livestock  growers  and 
poultry  growers  concerning  feed 
weights  both  with  respect  to  feed 
deliveries  and  excess  feed  picked  up  or 
returned  at  the  end  of  the  growine  cycle. 

This  proposed  rulemaking  would 
address  the  concerns  of  livestock 
growers  and  poultry  growers  by 
requiring  those  firms  supplying  feed  to 
growers,  either  directly  or  indirectly,  to 
weigh  feed  accurately,  reasonably 
determine  the  weight  of  excess  feed  and 
properly  account  for  feed  weight  when 
the  weight  of  the  feed  is  a  factor  in 
determining  payment  or  settlement  to 
livestock  growers  or  poultry  growers 
when  livestock  or  poultry  is  produced 
imder  a  livestock  or  poultry  growing 
arrangement.  "Growing  arrangements" 
with  respect  to  poultry  means  "growing 
arrangements"  as  defined  in  section 
2(a)(9)  of  the  Act  (7  U.S.C.  183(a)(9)). 
The  term  "livestock  growing 
arrangement"  means  any  growing  or 
feeding  arrangement  under  which  a 
livestock  grower  raises  and  cares  for 
livestock  for  delivery,  in  accord  writh  a 
market  agency,  dealer,  or  packer's 


'  Comments  on  the  other  two  issues  addressed  by 
the  ANPRM  (comparison  contracts  and  live  poultiy 
weighing)  are  still  being  analyzed  by  GIPSA. 


instructions.  Feed  weight  is  reasonably 
determined  when  the  manner  of 
determining  the  feed  weight  is  mutually 
acceptable  to  both  the  feed  provider  and 
the  livestock  grower  or  poultry  grower. 

Extending  existing  regulations 
governing  weighing  practices  and 
technical  requirements  for  scales  to 
include  weighing  feed  will  result  in 
uniform  requirements  for  weighing  that 
affect  payment  and  settlement  to 
livestock  growers  and  poultry  growers. 
Since  feed  weights  are  an  inte^al  part 
of  the  payment  or  settlement  calculation 
in  many  livestock  and  poultry  growing 
arrangements,  basic  scale  requirements 
and  weighing  procedures  are  critical  to 
assure  payment  or  settlement  based  on 
accurate  weights.  Most  States  do  not 
consider  feed  scales  as  commercial 
devices  unless  the  feed  is  sold  directly 
to  the  general  public.  Therefore,  feed 
scales  that  would  fall  under  the  piuview 
of  this  proposed  rule,  which  are  not 
generally  used  to  sell  feed  directly  to  the 
general  public,  are  usually  not  required 
to  be  tested  by  State  weights  and 
measures  officials.  Thus,  State 
regulatory  oversight  of  the  weighing  of 
feed  delivered  to  livestock  growers  or 
poultry  growers  is  not  adequate  to 
address  the  concerns  of  these  industries. 

This  proposed  rule  would  modify 
§§  201.49,  201.71,  201.72,  and  201.73  of 
the  regulations  to  include  requirements 
regarding  the  weighing  of  feed 
whenever  feed  weight  is  used  as  a  factor 
in  determining  payment  or  settlement  to 
a  livestock  grower  or  poultry  grower 
when  livestock  or  poultry  is  produced 
under  a  livestock  or  poultry  growing 
arrangement.  The  proposed 
modifications  in  these  sections  will 
make  the  requirements  for  feed 
weighing  consistent  with  the 
requirements  for  the  weighing  of 
livestock  and  live  poultry. 

Specifically,  §  201.49  would  be 
amended  to  include  a  paragraph  (c) 
which  would  require  a  scale  ticket  be 
issued  with  specified  information 
pertaining  to  the  weight  and 
identification  of  the  lot  of  feed 
consistent  with  the  other  scale  ticket 
requirements  included  in  this  section. 
Section  201.71  would  be  amended  to 
require  that  scales  weighing  feed:  (1)  Be 
installed,  maintained,  operated  and 
tested  in  accordance  with  the  National 
Institute  of  Standards  and  Technology 
(NIST)  Handbook  44.  1996  edition, 
entitled  "Specifications,  Tolerances, 
and  Other  Technical  Requirements  for 
Weighing  and  Measuring  Devices';  (2) 
be  equipped  with  a  printing  device  used 
for  recording  weight;  (3)  be  of  sufficient 
length  and  capacity  to  weigh  an  entire 
load  when  feed  is  weighed  on  a  vehicle 
scale;  and  (4)  be  foimd,  upon  test  and 


inspection,  to  be  in  a  condition  to 
provide  accurate  weight.  Section  201.72 
would  be  amended  to  include  scales 
used  to  weigh  feed  in  the  requirement 
that  scales  be  tested  twice  during  each 
calendar  year  at  intervals  of 
approximately  6  months  by  competent 
persons  and  that  copies  of  test  reports 
be  furnished  to  the  P&S  Programs 
regional  office.  Section  201.73  would  be 
amended  to  require  that  scales  used  to 
weigh  feed  be  operated  by  qualified 
persons  in  accordance  with  the 
regulations. 

Section  201.55  would  be  amended  to 
require  that  the  actual  weight  of  feed  be 
shown  on  scale  tickets  or  otherwise  be 
explained  and  that  the  weight  of  picked 
up  or  returned  excess  feed  be  reasonably 
determined,  documented  and  credited 
back  to  the  livestock  grower  or  poultry 
grower.  Feed  weight  is  reasonably 
determined  when  the  manner  of 
determining  the  feed  weight  is  mutually 
acceptable  to  both  the  feed  provider  and 
the  livestock  grower  or  poultry  grower. 

The  proposed  rulemaking  should  not 
impose  any  significant  additional 
regulatory  burden  on  the  affected 
industries  since  the  feed  scales  of  many 
subject  firms  are  routinely  tested, 
whether  by  State  weights  and  measures 
organizations  or  by  private  scale 
companies  as  a  normal  business 
practice.  Recordkeeping  imder  the 
proposed  reg\ilations  would  impose 
little  burden  upon  subject  firms  since  a 
majority  of  the  affected  entities  utilize 
adequate  weighing  and  documentation 
procedures.  Under  ciirrent  regulations, 
firms  subject  to  the  P&S  Act  are  not 
required  to  file  copies  of  their  feed  scale 
test  reports  with  P&S.  although  the 
proposed  regulations  will  require  firms 
subject  to  the  P&S  Act  to  file  copies  of 
the  scale  test  reports  viith  the 
appropriate  P&S  regional  office. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  for  the  ptupose  of  E.O.  12866 
and,  therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
E.O.  12988,  Civil  Justice  Reform,  and  is 
not  intended  to  have  retroactive  effect. 
This  amendment  will  not  pre-empt  State 
or  local  laws,  regulations,  or  policies 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

Efifects  on  Small  Entities 

GIPSA  proposes  to  amend  §§  201.49. 
201.55,  201.71,  201.72,  and  201.73  to 
include  feed  weighing  when  the  weight 
of  feed  is  a  factor  in  determining 
pajmient  or  settlement  to  livestock 
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growers  or  poultry  growers.  The 
additional  information  collection  is 
required  to  provide  such  growers 
assurance  that  feed  scales  are  being 
tested  and  maintained  properly,  that 
feed  is  accurately  weighed  or  reasonably 
determined,  and  that  recipients  of  feed 
are  receiving  proper  and  adequate 
dociunentation  of  the  feed  weight. 

The  economic  impact  of  the  proposed 
regulations  will  be  minimal. 
Approximately  260  poultry  integrators 
currently  supply  feed  to  poultry  growers 
and  an  estimated  50  additional  entities 
operating  subject  to  the  P&S  Act 
currently  supply  feed  to  livestock 
growers  where  the  weight  of  feed  is  an 
integral  factor  in  determining  payment 
or  settlement  to  livestock  growers  or 
poultry  growers.  Most  subject  firms 
deliver  feed  directly  from  their  own  feed 
mills,  but  a  few  order  feed  from 
independent  feed  mills  for  delivery  to 
livestock  growers  or  poultry  growers.  In 
each  case,  subject  firms  would  be 
responsible  for  ensuring  that  scales  used 
to  determine  the  weights  of  feed  have  a 
printing  device  and  conform  to  the 
specifications  of  the  MIST  Handbook  44 
(H-^4),  1996  edition.  Currently,  most 
feed  scales  have  a  weight  printing 
device  and  conform  with  H-44 
requirements.  Scale  installation 
companies  usually  do  not  install  a  scale 
system  that  is  not  approved  or 
appropriate  for  weighing  feed  under  the 
proposed  amended  regulations. 
Therefore,  we  do  not  anticipate  any 
significant  economic  impact. 

Under  the  proposed  regulation, 
subject  firms  would  be  required  to  test 
their  scales  twice  a  year  and  submit  a 
copy  of  the  test  reports  to  the 
appropriate  P&S  regional  office.  Most 
entities  currently  have  their  scales 
tested  at  least  twice  a  year  either  by 
State  weights  and  measures  officials  or 
by  private  scale  companies  which 
would  satisfy  the  semiannual  testing 
requirement.  Those  entities  not 
conducting  two  scale  tests  a  year  would 
be  required  to  employ  a  scale  company 
to  test  the  scale  a  second  time  during 
the  year  or  request  a  second  test  from 
the  State.  Feed  manufacturers,  as  is 
customary  in  most  industries  dealing  in 
bulk  commodities,  have  their  scales 
tested  frequently  to  ensure  accurate 
weights,  prevent  system  malfunction, 
and  avoid  down  time. 

There  woidd  be  a  minimal 
recordkeeping  burden  on  the  industry  to 
submit  a  copy  of  the  scale  test  report,  on 
a  semiannual  basis,  to  the  P&S  regional 
office.  This  burden  woidd  entail 
obtaining  a  copy  of  the  scale  test  report, 
which  is  completed  by  either  the  State 
or  private  scale  company  as  a  matter  of 
routine  docimientation,  and  mailing  it 


to  the  P&S  regional  office.  Many  States 
and  scale  companies  mail  the  copies  of 
the  scale  test  reports  to  the  P&S  regional 
office  for  the  customer. 

Compliance  with  the  requirements  for 
scale  tickets  is  projected  to  cause 
minimal  burden  on  the  industry.  Those 
companies  that  do  not  print  a  scale 
ticket  for  feed  or  that  print  scale  tickets 
that  do  not  include  all  the  information 
proposed  in  the  amendment  would  have 
to  change  their  procedures  to  include 
the  required  information.  However,  the 
additional  time  to  add  the  required 
information,  such  as  truck  or  trailer 
nxunbers,  grower's  name,  and  whether 
the  truck  driver  was  on  or  off  at  the  time 
of  weighing,  is  insignificant. 

In  addition,  subject  firms  woidd  be 
required  to  retain  weight  records  in 
accordance  vdth  the  provisions  of  the 
proposed  regulatory  amendment.  In 
general,  this  does  not  entail  any 
retention  burden  beyond  that  of  normal 
and  customary  business  practices. 

GIPSA  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  The  proposed  rule  will 
affect  entities  in  contractual 
relationships  with  livestock  growers  or 
poultry  growers  when  those  entities 
supply  feed,  either  directly  or 
indirectly,  to  livestock  growers  or 
poultry  growers  and  the  weight  of  the 
feed  is  a  factor  in  payment  or  settlement 
to  growers.  Presently,  most  of  the 
entities  that  will  be  affected  by  this 
proposed  rule  are  poidtry  slaughterers 
and  processors  of  chickens  with  more 
than  500  employees  and  thus  do  not 
meet  the  requirements  for  small  entities 
as  defined  in  Section  3  the  Small 
Business  Act  (13  CFR  part  121(3)).  Even 
though  there  may  be  some  affected 
entities  that  could  be  considered  small 
entities,  the  proposed  rule,  in  most 
cases,  would  not  require  any  substantial 
incurrence  of  expense  or  change  in  the 
routine  operations  for  entities  of  any 
size. 

Information  Collection  and 
Recordkeeping  Requirements 

The  reporting  and  recordkeeping 
requirements  in  Part  201  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0580-0015.  Currently,  §§  201.49 
and  201.72  require,  in  brief,  diat:  (1) 
Scale  tickets  with  certain  required 
information  be  retained  with  the 
accounting  files,  and  (2)  scale  test 
reports  be  sent  to  the  P&S  regional 
office.  The  additional  requirements 
proposed  herein  would  require  persons 
subject  to  the  P&S  Act,  where  the  weight 


of  the  feed  is  a  factor  in  determining 
payment  or  settlement  to  livestock 
growers  or  poultry  growers,  to  produce 
scale  tickets  in  accordance  with  the 
same  requirements  that  are  imposed  on 
those  operating  livestock,  poultry,  and 
monorail  scales  and  to  provide  copies  of 
scale  test  reports  to  the  P&S  regional 
office. 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  and  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  GIPSA,  Washington  . 
DC  20503.  Please  state  that  your 
conmients  refer  to  Regidations  issued 
under  the  Packers  and  Stockyards  Act, 
RIN  0580-AA64.  Please  send  a  copy  of 
your  comments  to  (1)  Deputy 
Administrator,  Packers  and  stockyards 
Programs,  GIPSA,  USDA,  Stop  3641, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-3641;  and  (2) 
Clearance  Officer,  OCIO,  USDA,  Room 
404-W,  1400  Independence  Avenue, 
SW,  Washington,  DC  20250.  A  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule.  All 
comments  will  become  a  matter  of 
public  record. 

The  estimated  300  firms  that  will  be 
affected  by  this  proposed  amendment 
are  expected  to  spend  an  estimated  10 
additional  hours  per  year  complying 
with  the  semiannual  scale  testing 
requirements  and  the  routine 
completion  of  scale  tickets,  resulting  in 
a  total  increase  of  3,000  hours  per  year 
in  the  reporting  burden  of  these  finns. 
These  estimates  were  derived  from 
previously  approved  burden  hours  for 
the  same  regulatory  report  and 
recordkeeping  requirements  for 
weighing  livestock  and  live  poultry. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  required  to  comply, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
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techniques  or  fonns  of  infonnation 
technology. 

Implementing  this  proposed  rule 
would  change  burdens  in  the  currently 
approved  collection  of  infonnation  to: 

Estimate  of  burden:  Public  reporting 
and  recordkeeping  burden  for  this 
collection  of  infonnation  is  estimated  to 
average  8.5  hours  per  response. 

Respondents:  Livestock  auction 
markets,  livestock  dealers,  packer 
buyers,  meat  packers,  and  live  poidtry 
dealers. 

Estimated  annual  number  of 
responses  per  respondent:  3.2. 

Estimated  annual  number  of 
responses:  24,815. 

Estimated  total  annual  burden  on 
respondents:  304,106. 

Tlie  hours  above  (304,106)  reflect  the 
total  burden  hoiu's  for  the  current 
information  collection  in  conjunction 
with  the  proposed  amendment  to  the 
weighing  regulations.  The  amended 
weighing  regulation  is  ceJculated  to  add 
only  an  additional  3,000  burden  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Clearance  Officer, 
OCIO.  USDA,  room  404-W,  1400 
Independence  Avenue,  Washington,  EKD 
20250. 

List  of  Subjects  in  9  CFR  Part  201 

Reporting  and  recordkeeping 
requirements,  Trade  practices 

For  the  reasons  set  forth  in  the 
preamble,  9  CFR  part  201  is  amended  to 
read  as  follows: 


PART  201— {Amended] 

1.  The  authority  citation  for  Part  201 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  204,  228;  7  CFR  2.22, 
2.81. 

2.  Section  201.49  wovdd  be  amended 
by  revising  the  heading  and  adding 
paragraph  (c)  to  read  as  follows: 

§  201 .49  RequiFements  regarding  scale 
tickets  evidencing  weighing  of  livestock, 
live  poultry,  and  feed. 

*        *        *        •        • 

(c)  Feed.  (1)  Whenever  feed  is 
weighed  by  or  on  behalf  of  a  stockyard 
owner,  market  agency,  dealer,  packer,  or 
live  poultry  dealer  where  the  weight  of 
feed  is  a  factor  in  determining  payment 
or  settlement  to  a  livestock  grower  or 
poultry  grower,  a  scale  ticket  shall  be 
issued  which  shall  show: 

(i)  The  name  of  the  agency  performing 
the  weighing  service  or  the  name  and 
location  of  the  firm  responsible  for 
supplying  the  feed; 

(ii)  The  name  and  address  of  the 
livestock  grower  or  poultry  grower; 

(ii)  The  name  or  initials  or  number  of 
the  person  who  weighed  the  feed,  or  if 


required  by  State  law,  the  signature  of 
the  weigher; 

(iv)  The  location  of  the  scale; 

(v)  The  gross  weight,  tare  weight,  and 
net  weight  of  each  lot  assigned  to  an 
individual  grower,  if  applicable; 

(vi)  The  date  and  time  gross  weight 
and  tare  weight,  if  tare  weight  is 
applicable,  are  determined; 

(vii)  The  identification  of  each  lot 
assigned  to  an  individual  grower  by 
vehicle  or  trailer  compartment  number 
and  seal  niunbers,  if  applicable; 

(viii)  Whether  the  driver  was  on  or  off 
the  truck  at  the  time  of  weighing,  if 
applicable;  and 

(ix)  The  license  number  or  other 
identification  niunbers  of  the  truck  and 
trailer,  if  weighed  together,  or  trailer  if 
only  the  trailer  is  weighed,  if  applicable. 

(2)  Scale  tickets  issued  under  this 
paragraph  shall  be  at  least  in  duplicate 
form  and  shall  be  serially  niunbered  and 
used  in  niunerical  sequence.  One  copy 
shall  be  retained  by  the  person  subject 
to  the  P&S  Act,  and  a  second  copy  shall 
be  furnished  to  the  livestock  grower  or 
poultry  grower. 

(Approved  by  the  OfBce  of  Management  and 
Budget  under  control  number  0580-0015) 

3.  Section  201.55  would  be  revised  to 
read  as  follows: 

S  201 .55  Purchases,  sales,  acquisitions, 
payments  and  settlements  to  be  made  on 
actual  weights. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  whenever  livestock  or 
live  poultry  is  bought,  sold,  acquired, 
paid,  or  settled  on  a  weight  basis,  or 
whenever  the  weight  of  feed  is  a  fector 
in  determining  payment  or  setdement  to 
a  livestock  grower  or  poidtry  grower  by 
a  stockyard  owner,  market  agency, 
dealer,  packer,  or  live  poultry  dealer, 
payment  or  setdement  shall  be  on  the 
basis  of  the  actual  weight  of  the 
livestock,  live  poultry,  and/or  feed 
shown  on  the  scale  ticket.  If  the  actual 
weight  used  is  not  obtained  on  the  date 
and  at  the  place  of  transfer  of 
possession,  this  information  shall  be 
disclosed  with  the  date  and  location  of 
the  weighing  on  the  accountings,  bills, 
or  statements  issued.  Any  adjustment  to 
the  actual  weights  shall  be  fully  and 
accurately  explained  on  the 
accoimtings,  bills  or  statements  issued, 
and  records  shall  be  maintained  to 
support  such  adjustment. 

(b)  Every  stockyard  owner,  market 
agency,  dealer,  packer,  and  live  poidtry 
dealer  shall  reasonably  determine, 
document,  and  account  for  the  weight  of 
any  feed  that  is  picked  up  frt)m  or 
returned  by  a  livestock  grower  or 
poultry  grower  whenever  the  weight  of 
the  feed  is  a  fector  in  determining  the 


payment  or  setdement  due  to  such 
livestock  grower  or  poultry  grower. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0580-0015) 

4.  Section  201.71  would  be  revised  to 
read  as  follows: 

§  201 .71    Scales;  accurate  weights,  repairs, 
adjustments  or  replaeements  after 
inspection. 

(a)  All  scales  used  by  stockyard 
owners,  market  agencies,  dealers, 
packers,  and  live  poultry  dealers  to 
weigh  livestock,  livestock  carcasses,  live 
poultry,  or  feed  for  the  purposes  of 
purchase,  sale,  acquisition,  pa3mient,  or 
setdement  shall  be  installed, 
maintained,  and  operated  to  ensure 
accurate  weights.  Such  scales  shall  meet 
applicable  requirements  contained  in 
the  General  Code,  Scale  Code,  and 
Weights  Code  of  the  1996  edition  of 
National  Institute  of  Standards  and 
Technology  (NIST)  Handbook  44, 
"Specifications,  Tolerances,  and  Other 
Technical  Requirements  for  Weighing 
and  Measuring  Devices,"  which  is 
hereby  incorporated  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  on  January  11, 1989.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  approval  and  a  notice  of 
any  change  in  these  materials  will  be 
published  in  the  Federal  Register.  This 
handbook  is  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402.  It  is  also 
available  for  inspection  at  the  Office  of 
the  Federal  Register  Information  Center, 
800  North  Capitol  Street,  N.W.,  Suite 
700,  Washington,  DC  20408. 

(b)  All  scales  used  by  stockyard 
owners,  market  agencies,  dealers, 
packers,  and  live  poultry  dealers  to 
weigh  livestock,  livestock  carcasses,  live 
poultry  or  feed  for  the  purpose  of 
purchase,  sale,  acquisition,  payment,  or 
setdement  of  livestock  or  live  poultry 
and  all  scales  used  for  the  purchase, 
sale,  acquisition,  payment,  or  setdement 
of  livestock  on  a  carcass  weight  basis 
shall  be  equipped  with  a  printing  device 
which  shall  record  weight  values  on  a 
scale  ticket  or  other  document. 

(c)  All  vehicle  scales  used  to  weigh 
livestock,  live  poultry  or  feed  for 
purposes  of  purchase,  sale,  acquisition, 
payment,  or  setdement  of  livestock  or 
live  poultry  shall  be  of  sufficient  length 
and  capacity  to  weigh  the  entire  vehicle 
as  a  unit:  Provided,  That  a  trailer  may 
be  uncoupled  from  the  tractor  and 
weighed  as  a  single  unit. 

(d)  No  scale  shall  be  operated  or  used 
by  any  stoclcyard  owner,  market  agency, 
dealer,  packer,  or  live  poultry  dealer  to 
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weigh  livestock,  livestock  carcasses,  live 
poultry,  or  feed  for  purposes  of 
purchase,  sale,  acquisition,  payment,  or 
settlement  of  livestock,  livestock 
carcasses  or  live  poultry  unless  it  has 
been  found  upon  test  and  inspection,  as 
specified  in  §  201.72,  to  be  in  a 
condition  to  give  accurate  weight.  If  a 
scale  is  inspected  or  tested  and  found  to 
be  in  a  condition  to  give  incorrect  or 
inaccurate  weights  or  if  any  repairs, 
adjustments  or  replacements  are  made 
to  a  scale,  it  shall  not  be  used  until  it 
has  been  inspected  and  tested  and 
determined  to  meet  all  accuracy 
requirements  specified  in  the 
regulations. 

5.  Section  201.72  would  be  revised  to 
read  as  follows: 

S  201 .72    Scales;  testing  of. 

(a)  Each  stockyard  owner,  market 
agency,  dealer,  packer,  or  live  poultry 
dealer  who  weighs  livestock,  live 
poultry,  or  feed  for  piuposes  of 
purchase,  sale,  acquisition,  payment,  or 
settlement  of  livestock  or  live  poultry, 
or  who  weighs  livestock  carcasses  for 
the  purpose  of  purchase  on  a  carcass 
weight  basis,  or  who  furnishes  scales  for 
such  purposes,  shall  cause  such  scales 
to  be  tested  by  competent  persons  in 
accordance  with  the  regulations  at  least 
twice  during  each  calendar  year  at 
intervals  of  approximately  6  months. 
More  frequent  testing  will  be  required  ia 
cases  where  the  scale  does  not  maintain 
accuracy  between  tests. 

(b)  Each  stockyard  owner,  market 
agency,  dealer,  packer,  or  live  poultry 
dealer  who  weighs  livestock,  livestock 
carcasses,  live  poultry  or  feed  for 
purposes  of  purchase,  sale,  acquisition, 
payment,  or  settlement  of  livestock, 
livestock  carcasses  or  live  poultry  shall 
furnish  reports  of  such  tests  and 
inspections  on  forms  prescribed  by  the 
Administrator.  The  stockyard  owner, 
market  agency,  dealer,  packer  or  live 
poultry  dealer  shall  retain  one  copy  of 
the  test  and  inspection  report  and  shall 
file  one  copy  with  the  P&S  regional 
office  for  the  region  in  which  the  scale 
is  located. 

(c)  When  scales  used  for  weighing 
livestock,  livestock  carcasses,  live 
poultry,  or  feed  are  tested  and  inspected 
by  an  agency  of  a  State  or  municipality 
or  other  governmental  subdivision,  the 
forms  ordinarily  used  by  such  agency 
for  reporting  test  and  inspection  of 
scales  shall  be  accepted  in  lieu  of  the 
forms  prescribed  for  this  purpose  by  the 
Deputy  Administrator  if  such  forms 
contain  substantially  the  same 
information. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0580-0015) 


6.  Section  201.73  would  be  revised  to 
read  as  follows: 

§  201 .73    Scale  operators  to  be  qualified. 

Stockyard  owners,  market  agencies, 
dealers,  packers,  and  live  poultry 
dealers  shall  employ  qualified  persons 
to  operate  scales  for  weighing  livestock, 
livestock  carcasses,  live  poultry,  or  feed 
for  the  purposes  of  purchase,  sale, 
acquisition,  payment,  or  settlement  of 
livestock,  livestock  carcasses,  or  live 
poultry  and  they  shall  require  such 
employees  to  operate  the  scales  in 
accordance  with  the  regulations. 

Done  at  Washington,  DC,  this  March  26, 
1999. 

Harold  W.  Davis, 

Acting  Administrator,  Grain  Inspection, 
Packers  and  Stockyards  Administration. 
(FR  Doc.  99-8068  Filed  4-1-99;  8:45  amj 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  part  120 

Business  Loan  Program 

AGENCY:  Small  Business  Administration 

(SBA). 

ACTION:  Proposed  rule. 

summary:  SBA  proposes  to  limit  the  fees 
that  a  Certified  Development  Company 
(CDC)  can  charge  a  Borrower  or  Third 
Party  Lender  in  connection  with  the 
processing  of  a  504  financing  to  the  1.5 
percent  processing  fee  currently 
authorized  by  SBA  regulations.  SBA 
invites  comment  on  this  proposed 
change  and  the  policies  underljong  the 
change. 

dates:  Submit  comments  on  or  before 
May  3, 1999. 

ADDRESSES:  Comments  should  be 
mailed  to  Jane  Palsgrove  Butler, 
Associate  Administrator  for  Financial 
Assistance,  Small  Business 
Administration,  409  Third  Street,  SW, 
Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Dowd,  202-205-6660. 
SUPPLEMENTARY  INFORMATION:  SBA 
proposes  to  delete  §  120.926  (13  CFR 
120.926)  and  amend  §  120.971  (13  CFR 
120.971)  of  its  regulations.  The 
proposed  amendments  would  clarify 
SBA's  policy  prohibiting  a  CDC  frtim 
charging  a  Borrower  more  than  1.5 
percent  of  the  net  debenture  proceeds 
for  all  services  related  to  processing  a 
504  financing.  SBA  invites  comment  on 
this  policy.  In  addition,  SBA  proposes 
to  amend  its  regulations  to  prohibit  a 
CDC  from  charging  a  Third  Party  Lender 
for  any  services  related  to  the  processing 


or  packaging  of  a  504  financing.  SBA 
also  invites  comment  on  this  proposed 
policy  change. 

Before  March  1. 1996,  the  fees  that 
SBA  permitted  a  CDC  to  charge  a 
Borrower  for  services  related  to  a  504 
financing  were  contained  in  SBA's 
regulations.  13  CFR  108.503-6.  In 
addition  to  a  fee  frt>m  the  Borrower  of 
up  to  1.5  percent  of  the  net  debenture 
proceeds  to  cover  CDC  costs  for  loan 
packaging,  processing,  and  non-legal 
staff  functions,  the  regulations 
permitted  a  CDC  to  charge  the  Borrower 
or  Thfrd-Party  Lender  an  additional  fee 
of  up  to  1.5  percent  of  the  third  party 
financing  for  services  actually  rendered 
by  the  CDC  under  a  writt«i  agreement. 

On  December  15, 1995,  in  response  to 
directives  from  the  President  for  Federal 
agencies  to  streamline  their  reg\Uations, 
SBA  published  proposed  regulations  (60 
FR  64356)  which  consolidated  parts 
108,  116, 120, 122,  and  131  of  its 
regulations  into  a  revised  part  120. 
Former  §  108.503-6  (except  paragraph 
(c))  became  §  120.971  in  the  proposed 
regulations  imder  the  headii^  "Post- 
closing  fees  paid  by  Borrower." 
Proposed  §  120.971  listed  the  fees  that  a 
CDC  coidd  charge  a  Borrower  in 
connection  with  a  504  financing. 
Paragraph  108.503-6(c)  became 
paragraph  120.961(b)  in  the  proposed 
regulations.  Proposed  paragraph 
120.961(b)  allowed  CDCs  to  charge  a 
"finder's  fee"  which  either  the  Borrower 
or  Third  Party  Lender  could  pay. 

On  January  31, 1996,  SBA  puolished 
final  regulations  in  the  Federal  Register 
with  an  effective  date  of  March  1, 1996 
(61  FR  3226)  (the  "new  regulations"). 
The  heading  of  §  120.971  was  changed 
to  "Allowable  fees  paid  by  Borrower," 
but  in  all  other  respects  remained  as 
proposed.  Proposed  paragraph 
120.961(b)  became  §  120.926  in  the  new 
regulations.  It  allowed  CDCs  to  charge 
only  the  Third  Party  Lender,  and 
allowed  a  CDC  to  receive  that  fee  from 
the  Third  Party  Lender  if  the  CDC 
secured  the  lender  for  the  Borrower 
under  a  written  contract.  Section 
120.926  of  the  new  regulations, 
specifically  prohibited  a  CDC  from 
obtaining  diat  fee  direcdy  from  the 
Borrower. 

SBA  now  proposes  to  prohibit  a  CDC 
from  charging  a  Borrower  or  a  Third 
Party  Lender  a  referral  fee  or  any  other 
fee  related  to  processing  or  packaging  a 
504  financing  other  than  the  1.5  percent 
processing  fee  a  CDC  may  charge  a 
Borrower  pursuant  to  §  120.971, 
whatever  the  CDC  may  call  the  fee. 
Specifically  named  as  prohibited  are 
application  fees,  finder's  fees,  referral 
fees,  packaging  fees,  and  additional  fees 
of  any  kind  ("Additional  Fees"), 
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although  the  proposed  rule  makes  clear 
that  this  prohibition  applies  to  any  fee 
the  CDC  might  charge  to  the  Borrower, 
regardless  of  what  it  would  be  called. 

SBA  intends  that  Borrowers  not  pay 
Additional  Fees  either  directly  or 
indirectly.  SBA  believes  that  Third 
Party  Lenders  sometimes  pass 
Additional  Fees  on  to  Borrowers  in  the 
form  of  higher  interest  rates,  points,  or 
other  charges.  SBA  considers  it  good 
public  poUcy  to  prohibit  a  CDC  from 
directly  charging  a  Borrower  Additional 
Fees,  or  from  charging  a  Third  Party 
Lender  Additional  Fees  which  may  get 
passed  along  to  a  Borrower,  because 
SBA  believes  a  finder's  fee  or  referral  fee 
is  not  necessary  since  there  is  an 
established  Third  Party  Lender 
community  readily  available  to 
potential  504  borrowers  and  CDCs. 

When  the  program  first  began  in  1980, 
it  was  sometimes  difficult  for  CDCs  to 
locate  Third  Party  Lenders  willing  to 
participate  in  a  new  program.  So,  SBA 
permitted  CDCs  to  charge  Additional 
Fees  imder  former  §  108.503-6{c)  for 
services  rendered  in  connection  with 
obtaining  a  Third  Party  Loan.  Today 
most  CDCs  have  developed  working 
relationships  with  one  or  more  lender(s) 
who  regularly  participate  in  504 
financings.  In  fact,  in  many  instances, 
the  Borrower  goes  first  to  a  Third  Party 
Lender  who  refers  the  Borrower  to  the 
CDC.  On  most  other  occasions,  a  CDC 
refers  a  Borrower  to  a  Third  Party 
Lender  that  has  participated  with  the 
CDC  in  previous  504  financings;  or 
rarely,  a  CDC  will  use  a  packager  to 
obtain  a  Third  Party  Lender.  However 
this  Third  Party  financing  is  placed, 
SBA  no  longer  believes  that  the  effort 
necessary  to  get  a  Thfrd  Party  Lender 
justifies  allowing  a  CDC  to  charge  a 
small  business  Borrower  Additional 
Fees. 

SBA  believes  the  compensation  for 
any  actions  a  CDC  performs  in 
connection  with  the  origination  and 
processing  of  a  504  financing  is 
adequately  covered  by  the  1.5  percent 
processing  fee  permitted  to  be  paid  by 
a  Borrower  pm-suant  to  §  120.971(a)(1). 
A  504  financing  includes  the  CDC  loan. 
Third  Party  Loan,  and  Borrower 
injection  (see  13  CFR  120.801).  A  CDC 
cannot  process  a  504  financing  unless 
there  is  a  qualified  Third  Party  Lender. 
The  participation  of  a  Third  Party 
Lender  is  an  integral  part  of  a  CDC's 
processing  of  a  504  financing.  Without 
it,  a  504  financing  cannot  occiu.  SBA 
concludes  that  a  CDC  should  not  receive 
an  Additional  Fee  of  any  kind  for  any 
actions  related  to  obtaining  a  Third 
Party  Lender,  or  processing  the  Third 
Party  Loan,  because  the  fee  a  CDC 
receives  under  §  120.971(a)(1)  covers 


those  actions.  Whether  a  Borrower  pays 
an  Additional  Fee  directly  to  a  CDC  or 
indirectly  to  a  Third  Party  Lender  in  the 
form  of  higher  interest  rates,  points,  or 
other  charges,  the  Borrower  is 
essentially  paying  twice  for  the  same 
services — ^the  processing  of  its  504 
financing.  SBA  believes  that  the  fee  a 
CDC  may  charge  under  §  120.971(a)(1)  is 
the  all-inclusive  processing  fee  for  a 
CDC  and  that  this  fee  covers  any 
services  performed  by  the  CDC  related 
to  the  processing  of  a  504  financing. 

SBA  emphasizes  that  the  proposed 
regulatory  amendments  would  prevent  a 
CDC  from  charging  a  Borrower  or  Third 
Party  Lender  any  fees  related  to 
processing  or  packaging  a  504  financing 
other  than  the  1.5  percent  processing  fee 
a  CDC  may  charge  a  Borrower  pursuant 
to  §  120.971.  For  example,  a  CDC  would 
not  be  able  to  receive  fees  from  a 
Borrower  or  Third  Party  Lender  for  (1) 
referring  a  Borrower  to  a  Third  Party 
Lender  (or  the  reverse);  (2)  referring  a 
Borrower  to  a  packager;  or  (3)  helping  to 
process  the  Third  Party  Loan. 

Since  it  is  proposing  to  prohibit 
Additional  Fees,  SBA  proposes  to  delete 
§  120.926  in  its  entirety.  As  was  the  case 
prior  to  March  1, 1996,  all  fees  which 
a  CDC  would  be  able  to  charge  with 
respect  to  a  504  financing  would  be 
found  in  one  section  of  SBA's 
regulations,  §  120.971.  SBA  proposes  to 
change  the  heading  of  §  120.971  to 
"Fees  Which  a  CDC  May  Charge,"  and 
to  add  the  word  "only"  to  §  120.971(a) 
to  make  clear  that  a  CDC  may  charge  a 
Borrower  only  the  fees  eniunerated  in 
that  paragraph. 

SBA  invites  comments  on  any  aspect 
of  these  proposed  regulations  and  on  the 
underljring  policies  as  discussed  in  this 
preamble.  Specifically,  SBA  invites 
comment  on  (but  not  limited  to)  the 
following  issues: 

1.  Whether  the  fees  now  permitted  to 
be  charged  to  the  borrower,  1.5  percent 
of  the  net  debenture  proceeds,  is 
adequate  compensation  for  processing  a 
504  financing. 

2.  Whether  a  CDC  should  be  able  to 
charge  either  a  Borrower  or  a  Third 
Party  Lender  Additional  Fees  when  the 
fees  are  clearly  itemized  and  the  fees  are 
for  special  and  non-routine  work 
performed  in  connection  with  obtaining 
a  Third  Party  Lender  or  processing  a 
Third  Party  Loan. 

3.  Whether  there  is  any  need  for  a 
CDC  to  receive  an  Additional  Fee  for  its 
efforts  relating  to  the  Third  Party  Loan 
in  specific  situations,  such  as  in  luhan 
and  rural  areas,  or  with  respect  to  the 
OKI's  efforts  to  increase  the  number  of 
loans  to  New  Market  small  businesses. 

4.  Whether  SBA  should  establish 
separate  fee  limitations  depending  on 


whether  the  CDC  is  a  for-profit  or  a  not- 
for-profit  entity. 

Compliance  With  Executive  Orders 
12612, 12778,  and  12866.  the 
Regulatory  Flexibiiity  Act  (5  U.S.C. 
601-612)  and  the  Paperwork  Reduction 
Act  (44  U.S.C  Ch.  35) 

SBA  certifies  that  this  proposed  rule 
does  not  constitute  a  significant  nUe 
within  the  meaning  of  Executive  Order 
12866,  since  it  is  not  likely  to  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  result  in  a  major 
increase  in  costs  or  prices,  or  have  a 
significant  adverse  effect  on  competition 
or  the  U.S.  economy. 

SBA  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601- 
612.  Last  year,  SBA  made  approximately 
four  thousand  504  loans.  Currently  there 
are  approximately  270  CDCs. 

SBA  certifies  that  this  proposed  rule 
does  not  impose  any  additional 
reportiiig  or  recordkeeping  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C,  chapter  35. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  proposed 
rule  is  drafted,  to  the  extent  practicable, 
to  accord  with  the  standards  set  forth  in 
paragraph  2  of  that  Order. 

List  of  Sobjects  in  13  CFR  part  120 

Loan  programs — business.  Small 
Businesses. 

For  the  reasons  stated  in  the 
preamble,  the  Small  Business 
Administration  proposes  to  amend  13 
CFR  part  120  as  follows: 

PART  120-BUSINESS  LOANS 

1.  The  authority  citation  for  part  120 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6)  and  636(a) 
and  (h). 

S  120.926    [Remove] 

2.  Remove  §120.926. 

3.  Amend  §  120.971  to  revise  the 
heading,  to  revise  paragraph  (a),  to 
redesignate  paragraphs  (b),  (c),  (d).  and 
(e)  as  paragraphs  (c).  (d),  (e),  and  (f), 
respectively,  and  to  add  new  paragraph 
(b)  as  follows: 

§  120.971    Fees  a  CDC  may  ctwrge. 

(a)  Fees  a  CDC  may  charge  a 
Borrower.  A  CDC  may  charge  only  the 
following  fees  to  a  Borrower: 

***** 

(h)  Fees  a  CDC  may  charge  a  Third 
Party  Lender.  None. 
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Dated:  March  24, 1999. 
Aida  Alvarez, 

Administrator. 

(FR  Doc.  99-8148  Filed  4-1-99;  8:45  am) 

BNJJNG  CODE  S02S-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1 

[Docket  No.  98N-0583] 
RIN  0910-AB16 

Exports:  Notlflcation  and 
Recordlteeping  Requirements 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  new 
regulations  that  would  establish  the 
notification  and  recordkeeping 
requirements  for  persons  exporting 
human  drugs,  biologies,  devices,  animal 
drugs,  food,  and  cosmetics  that  may  not 
be  marketed  or  sold  in  the  United 
States.  These  regulations  would 
implement  recent  changes  in  the 
statutory  requirements  applicable  to 
certain  exports,  and  woiUd  also  codify 
recordkeeping  requirements  for  exports 
of  products  that  cannot  be  marketed  or 
sold  in  the  United  States  generally. 

DATES:  Submit  written  comments  by 
June  16, 1999.  Submit  written 
comments  on  the  information  collection 
requirements  by  May  3, 1999. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Submit 
written  comments  on  the  information 
collection  requirements  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  New  Executive  Office  Bldg.,  725 
17th  St.  NW..  rm.  10235,  Washington, 
DC  20502,  Attn:  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  L.  Chao,  Office  of  Policy  (HF-23), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-3380. 
SUPPLEMENTARY  INFORMATION: 

I.  Introductioii 

Enacted  and  later  amended  in  1996, 
the  FDA  Export  Reform  and 
Enhancement  Act  (Pub.  L.  104-134,  as 
amended  by  Pub.  L.  104-180) 
significantly  changed  the  export 
requirements  for  unapproved  human 


drugs,  biologies,  devices,  and  animal 
drugs.  For  example,  before  the  law  was 
enacted,  most  exports  of  imapproved 
new  drug  products  could  only  be  made 
to  the  21  countries  then  identified  in 
section  802  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
382),  and  these  exports  were  subject  to 
nimierous  restrictions.  The  FDA  Export 
Reform  and  Enhancement  Act  amended 
section  802  of  the  act  to  allow,  among 
other  things,  the  export  of  unapproved 
new  human  drugs  to  any  coimt^  in  the 
world  if  the  drug  complies  with  the 
laws  of  the  importing  coimtry  and  has 
valid  marketing  authorization  from  any 
of  the  following  coimtries:  Australia, 
Canada,  Israel,  Japan,  New  Zealand, 
Switzerland,  South  Afiica,  and  the 
countries  in  the  European  Union  (EU) 
and  the  European  Economic  Area  tEEA) 
and  certain  other  requirements  are  met 
(see  section  802(b)(1)(A)  of  the  act). 
Currently,  the  EU  countries  are  Austria, 
Belgium,  Denmark,  Germany,  Greece, 
Finland,  France,  Ireland,  Italy, 
Luxembourg,  the  Netherlands,  Portugal, 
Spain,  Sweden,  and  the  United 
Kingdom.  The  EEA  countries  are  the  EU 
coimtries,  Iceland,  Liechtenstein,  and 
Norway.  The  list  of  coimtries  will 
expand  automatically  if  any  country 
accedes  to  the  EU  or  becomes  a  member 
of  the  EEA.  This  provision  of  section 
802  of  the  act  also  applies  to  the  export 
of  certain  devices  that  cannot  be  sold  or 
marketed  in  the  United  States. 
The  FDA  Export  Reform  and 
Enhancement  Act  also  modified  the 
export  authority  in  section  801  of  the  act 
(21  U.S.C.  381).  Before  enactment  of  the 
FDA  Export  Reform  and  Enhancement 
Act,  section  801(e)(1)  of  the  act  applied 
to  the  exportation  of  certain  foods, 
drugs,  devices,  and  cosmetics.  Products 
exported  under  section  801(e)  of  the  act 
are  not  considered  adulterated  or 
misbranded  if  the  product  intended  for 
export:  (1)  Meets  the  foreign  purchaser's 
specifications,  (2)  is  not  in  conflict  with 
the  laws  of  the  country  to  which  it  is 
being  exported,  (3)  is  labeled  on  the 
outside  of  the  shipping  package  that  the 
product  is  intended  for  export,  and  (4) 
is  not  sold  or  offered  for  sale  in 
domestic  commerce  (see  section 
801(e)(1)  of  the  act).  Additional 
requirements  apply  to  certain  devices 
(see  section  801(e)(2)  of  the  act).  The 
FDA  Export  Reform  and  Enhancement 
Act  extended  these  four  basic 
requirements  to  all  exports  under 
sections  801  and  802  of  the  act,  and  to 
exports  of  partially  processed  biologies 
under  section  351(h)  of  the  Public 
Health  Service  Act  (the  PHS  Act)  (see 
section  801(e)  and  (f)  of  the  act);  section 
802(f)(3)  of  the  act;  and  section  351(h) 


of  the  PHS  Act  (42  U.S.C.  262(h))).  and 
made  section  801(e)  of  the  act  the 
principal  export  authority  for  the 
exportation  of  unapproved  animal  drugs 
other  than  animal  drugs  banned  in  the 
United  States.  It  also  imposed 
additional  labeling  requirements  on 
certain  exports  of  approved  drugs  (see 
section  801(f)  of  the  act). 

The  FDA  Export  Reform  and 
Enhancement  Act  also  established 
recordkeeping  and  notification 
requirements.  Products  exported  imder 
section  802  of  the  act  are  subject  to 
certain  requirements  under  section 
802(f)  and  (g)  of  the  act.  Section  802(f) 
of  the  act  prohibits  a  drug  or  device 
from  being  exported  under  section  802 
of  the  act  if  it:  (1)  Does  not  conform  with 
current  good  manufacturing  practices, 
(2)  is  adulterated  under  certain 
provisions  in  section  501  of  the  act  (21 
U.S.C.  351),  (3)  does  not  comply  with 
section  801(e)(1)  of  the  act,  (4)  is  the 
subject  of  a  determination  by  FDA  or  the 
United  States  Department  of  Agriculture 
(with  respect  to  veterinary  biologies) 
that  the  probability  of  reimportation  of 
the  exported  drug  or  device  would 
present  an  imminent  hazard  to  the 
public  health  and  safety  of  the  United 
States,  (5)  would  present  an  imminent 
hazard  to  the  public  health  of  the 
foreign  count^,  (6)  fails  to  comply  with 
labelLig  requirements  in  the  country 
receiving  the  exported  drug  or  device,  or 
(7)  is  not  promoted  in  accordance  with 
labeling  requirements. 

Section  802(g)  of  the  act  requires  an 
exporter  of  a  drug  or  device  under 
section  802(b)(1)(A)  of  the  act  to  provide 
a  "simple  notification"  to  the  agency 
"identifying  the  drug  or  device  when 
the  exporter  first  begins  to  export  such 
drug  or  device"  to  any  of  the  25 
countries  identified  in  section 
802(b)(1)(A)  of  the  act.  For  exports  to 
other,  nonlisted  countries,  section 
802(g)  of  the  act  requires  the  exporter  to 
provide  a  simple  notification 
"identifying  the  drug  or  device  and  the 
country  to  which  such  drug  or  device  is 
being  exported."  This  section  also 
requires  persons  export  under  any 
provision  of  section  802  of  the  act  to 
"maintain  records  of  all  drugs  or 
devices  exported  and  the  coimtries  to 
which  they  were  exported." 

n.  Descriptioii  of  the  Proposed  Rule 

The  proposed  rule  would  amend  21 
CFR  part  1  to  create  a  new  §  1.101 
entitled  "Notffieation  and 
recordkeeping." 

Proposed  §  1.101(a)  would  describe 
the  provision's  scope  as  covering 
notifications  and  records  required  for 
human  drug,  biologic,  device,  animal 
drug,  food,  and  cosmetic  exports  under 
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sections  801  or  802  of  the  act  or  section 
351  of  the  PHS  Act.  In  general,  the 
export  provisions  in  sections  801  and 
802  of  die  act  and  section  351  of  the 
PHS  Act  apply  to  persons  exporting 
unapproved  or  otherwise  violative 
products,  products  approved  in  the 
United  States  that  will  be  used  for 
unapproved  uses  in  the  foreign  coimtry, 
and  partially  processed  biologies. 
Products  that  meet  all  applicable 
requirements  of  the  act  or  the  PHS  Act 
for  marketing  and  sale  in  the  United 
States  and  are  exported  for  the  same 
approved  indications  are  not  subject  to 
the  export  restrictions  in  sections  801 
and  802  of  the  act  and  section  351  of  the 
PHS  Act. 

Proposed  §  1.101(b)  woidd  establish 
the  recordkeeping  requirements  for 
human  drugs,  biologies,  devices,  animal 
drugs,  foods,  and  cosmetics  exported 
imder  or  subject  to  section  801(e)(1)  of 
the  act.  These  recordkeeping 
requirements  are  intended  to  facilitate 
an  evaluation  of  whether  a  person  has 
complied  with  section  801(e)(1)  of  the 
act,  and  woidd  apply  to  all  products 
exported  under  sections  801  or  802  of 
the  act.  For  example,  to  demonstrate 
that  the  exported  product  meets  the 
foreign  purchaser's  specifications, 
proposed  §  1.101(b)(1)  would  require 
records  describing  or  listing  the  product 
specifications  requested  by  the  foreign 
purchaser,  including  details  about  the 
product  (e.g.,  dosage  strength,  dosage 
form,  purity,  quality,  operating 
parameters,  composition,  etc.)  and  any 
mauii&ctiuing  specifications  requested 
by  the  foreign  purchaser  (e.g.,  type  of 
sterilization  process  to  be  used, 
compliance  with  a  particular 
manufecturing  standard,  etc.).  Proposed 
§  1.101(b)(2)  woidd  require  the  exporter 
to  maintain  dociunentation  that 
demonstrates  that  the  exported  product 
does  not  conflict  with  the  importing 
country's  laws,  such  as  a  letter  fiism  the 
appropriate  foreign  government  agency, 
department,  or  other  authorized  body 
stating  that  the  product  has  marketing 
approval  from  the  foreign  government  or 
does  not  conflict  with  that  country's 
laws.  The  proposal  would  not  consider 
letters  or  other  documents  from 
nongovernmental  bodies  or  persons, 
such  as  company  officials  or  attorneys 
in  the  foreign  coimtry,  to  be  satisfactory 
for  this  purpose.  Proposed  §  1.101(b)(3) 
would  require  the  records  to  include 
copies  of  any  labels  or  labeling 
statements  that  are  placed  on  die 
shipping  packages  that  show  that  the 
packages  are  intended  for  export. 
Statements  such  as  "For  export  only" 
may  be  sufficient  for  this  purpose. 
Proposed  §  1.101(b)(4)  would  require 


records  showing  that  the  product  is  not 
sold  or  offered  for  sale  in  the  United 
States;  these  records  coidd  pertain  to  the 
product,  its  labeling,  and  similar 
products  sold  in  the  United  States. 
Proposed  §  1.101(b)  would  require  the 
records  to  be  maintained  for  at  least  5 
years  from  the  date  of  exportation,  and 
would  require  that  the  records  be  made 
available  to  FDA,  upon  request,  during 
an  inspection  for  review  and  copying. 

Proposed  §1. 101(c)  would  establisn 
recordkeeping  requirements,  in  addition 
to  those  required  under  proposed 
§  1.101(b),  for  partially  processed 
biologies  exported  imder  section  351(h) 
of  the  PHS  Act.  Proposed  §  1.101(c)(1) 
would  require  persons  exporting  a 
partially  processed  biologic  under 
section  351(h)  of  the  PHS  Act  to 
maintain  records  demonstrating  that  the 
product  for  export  is  a  partially 
processed  biological  product,  that  is, 
"not  in  a  form  applicable  to  the 
prevention,  treatment,  or  cure  of  disease 
or  injuries  of  man."  This  may  consist  of 
evidence  showing  the  product's  need  for 
inactivation,  firactionation,  purification, 
or  significant  chemical  modification 
before  it  can  be  used  in  the  formidation 
of  a  final  finished  product  for  use 
outside  the  United  States.  Proposed 
§  1.101(c)(2)  would  require  records  to 
demonstrate  that  the  product  was 
manufactured  in  conformity  with 
appUcable  good  manufacturing  practice 
requirements.  Such  records  could 
include  manufacturing  records  that 
allow  the  partially  processed  biological 
product  to  be  traced  bom  the 
assignment  of  a  batch  or  lot  numbering 
system  at  the  U.S.  firm,  temperature 
stability  data  for  the  product  during 
conditions  of  transit,  and  records  of 
periodic  checks  of  the  capacity  of 
shipping  containers.  Proposed 
§  1.101(c)(3)  woidd  require  distribution 
records  of  the  exported  partially 
processed  biologies,  while  proposed 
§  1.101(c)(4)  would  require  copies  of  all 
labeling  that  accompanies  the  partially 
processed  biological  product  for  export, 
such  as  a  container  label  with  the 
statement,  "Caution:  For  Further 
Manufacturing  Use  Only,"  and  any 
package  insert.  As  in  the  case  of  records 
imder  proposed  §  1.101(b),  proposed 
§  1.101(c)  would  require  these  records  to 
be  maintained  for  at  least  5  years  from 
the  date  of  exportation  and  that  the 
records  be  made  available  to  FDA,  upon 
request,  during  an  inspection  for  review 
and  copying. 

Proposed  §  1.101(d)  would  establish 
the  notification  requirements  for  drugs, 
biologies,  and  devices  exported  under 
section  802  of  the  act.  In  brief,  proposed 
§  1.101(d)(1)  would  require  exporters  to 
provide  written  notification  to  the 


agency  that  identifies  the  article's  name, 
identifies  its  generic  name  if  the  article 
is  a  drug  or  the  article's  type  if  the 
product  is  a  device,  describes  the 
product's  strength  and  dosage  form  (if 
the  product  is  a  drug  or  biologic)  or  the 
product's  model  number  (if  the  product 
is  a  device),  and  identifies  the  country 
that  is  to  receive  the  exported  article. 
Proposed  §  1.101(d)(2)  would  list  die 
addresses  to  which  the  notifications 
should  be  sent.  However,  these 
notification  requirements  woidd  not 
apply  to  investigational  drugs  or  devices 
exported  under  section  802(c)  of  the  act. 
FDA  pubhshed  a  final  rule  regarding 
investigational  device  exports  in  the 
Federal  Rfeq;ister  of  May  13,  1997  (62  FR 
26228). 

The  proposed  rule  would  require 
persons  exporting  a  product  in 
anticipation  of  market  authorization  in 
a  list  country  under  section  802(d)  of 
the  act  to  comply  with  the  notification 
requirements  in  proposed  §  1.101(d)(1). 
This  requirement  would  be  consistent 
with  an  interpretation  of  section  802(g) 
of  the  act  that  considers  the  nexus 
between  section  802(b)(1)  and  (d)  of  the 
act.  Section  802(g)  of  the  act  requires 
exporters  of  drugs,  biologies,  and 
devices  to  provide  a  simple  notification 
to  the  agency  when  they  export  a 
product  to  a  listed  country  or  to  an 
unlisted  country  under  section  802(b)(1) 
of  the  act.  Section  802(b)(1)  of  the  act 
permits  exports  when  the  drug,  biologic, 
or  device  has  received  market 
authorization  in  a  listed  country, 
whereas  section  802(d)  of  the  act 
permits  exports  to  a  listed  country  in 
anticipation  of  market  authorization.  A 
literal  interpretation  of  section  802(g)  of 
the  act  woidd  not  require  an  exporter  to 
notify  FDA  when  it  shipped  a  product 
to  a  listed  country  in  anticipation  of 
market  authorization,  but  would  instead 
require  the  exporter  to  notify  FDA  when 
the  exporter  shipped  the  same  product 
to  the  same  country  once  it  receives 
market  authorization.  The  agency  has 
concluded  that  it  would  be  more  simple 
and  e£5eient,  both  for  exporters  and 
FDA,  if  exporters  notify  FDA  when  they 
export  a  product  in  anticipation  of 
market  authorization  under  section 
802(d)  of  the  act,  rather  than  wait  for 
market  authorization  in  the  listed 
country  and  then  notify  FDA  when  the 
product  is  ejcported  under  section 
802(b)(1)  of  the  act.  This  interpretation 
is  consistent  with  section  802  of  the  act 
as  a  whole,  as  well  as  section  701  (a)  of 
die  act  (21  U.S.C.  371),  which 
authorizes  regulations  for  the  efficient 
enforcement  of  the  act. 

The  agency  acknowledges  that,  for 
exports  to  listed  countries  under  section 
802(b)(1)  of  the  act,  section  802(g)  of  the 
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act  requires  the  notification  to  identify 
only  the  drug,  biologic,  or  device  being 
exported  and  does  not  expressly  require 
the  notification  to  identify  the  country 
to  which  the  drug,  biologic,  or  device  is 
being  exported.  (In  contrast,  for  drugs, 
biologies,  or  devices  exported  to 
nonlisted  countries  under  section  802  of 
the  act,  section  802(g)  of  the  act  requires 
both  identification  of  the  exported 
product  and  the  country  to  which  the 
product  is  being  exported.) 
Nevertheless,  FDA  is  proposing  to 
require  that  all  export  notifications 
under  section  802(g)  of  the  act  identify 
the  product  and  the  importing  country. 
FDA  is  taking  this  action  because 
section  802(a)(2)  of  the  act  requires  FDA 
to  notify  the  "appropriate  public  health 
official"  in  the  foreign  country  receiving 
an  exported  drug,  biologic,  or  device  if 
FDA  disapproves  a  marketing 
application  for  the  drug,  biologic,  or 
device.  Additionally,  section  802(f)  of 
the  act  requires  FDA  to  consult  with  the 
"appropriate  public  health  official  in 
the  afi'ected  country"  in  the  event  that 
an  exported  drug,  biologic,  or  device 
presents  an  imminent  hazard  to  the 
public  health.  Similar  consultation 
obligations  exist  if  the  product's 
labeling  is  not  in  accordance  with  the 
requirements  and  conditions  for  use  in 
the  country  in  which  the  drug,  biologic, 
or  device  has  valid  marketing 
authorization  and  the  country  to  which 
the  drug,  biologic,  or  device  is  being 
exported  or  if  the  drug,  biologic,  or 
device  is  not  promoted  in  accordance 
with  the  labeling  requirements  of 
section  802(f)  of  the  act.  Thus,  to 
facilitate  these  notifications  and 
consultations  with  foreign  officials 
(particularly  in  the  event  that  FDA 
disapproves  a  drug,  biologic,  or  device 


that  has  been  exported,  or  the  exported 
product  presents  an  imminent  hazard  to 
the  public  health  of  the  receiving 
covmtry),  FDA  must  know  where  the 
products  have  been  exported. 
Consequently,  proposed  §  1.101(d)(l)(iv) 
would  require  all  notifications  to 
identify  the  country  or  coimtries  that  are 
to  receive  the  exported  product. 

FDA,  however,  invites  comment  on 
possible  alternatives  to  this  notification 
requirement  that  would  satisfy  the 
consultation,  notification,  and 
recordkeeping  obligations  and 
requirements  in  section  802  of  the  act. 
The  agency  is  especially  interested  in 
alternatives  that  would  reduce  the 
paperwork  burden,  such  as  electronic 
submissions  and  recordkeeping  or 
periodic  notifications  (e.g.,  monthly, 
quarterly,  etc.),  and  the  details  of  such 
alternatives. 

Proposed  §  1.101(e)  would  establish 
additional  recordkeeping  requirements 
for  exported  drugs,  biologies,  and 
devices  subject  to  section  802(g)  of  the 
act.  These  records  would  include,  but 
not  be  limited  to,  records  concerning  the 
product's  name;  its  generic  name  if  Uie 
product  is  a  drug  or  a  biologic  or  the 
type  of  device  if  the  product  is  a  device; 
a  description  of  its  strength  and  dosage 
form  and  the  product's  lot  or  control 
number  (if  the  product  is  a  drug  or 
biologic)  or  the  product's  model  nimiber 
(if  the  product  is  a  device);  the 
consignee's  name  and  address;  and  the 
date  on  which  the  product  was  exported 
and  the  quantity  of  product  exported. 
The  proposal  would  require  these 
records  to  be  kept  at  the  site  &x)m  which 
the  products  were  exported  and  be 
maintained  for  5  years  after  the  date  of 
exportation.  The  proposal  would  require 
that  these  records  be  made  readily 


available  for  review  and  copying  by 
FDA  during  an  inspection,  and  these 
records  would  be  in  addition  to  those 
records  required  under  proposed 
§  1.101(b). 

m.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  requirements 
which  are  subject  to  review  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  of  1995  (the  PRA).  The  title, 
description,  and  respondent  description 
of  the  information  collection 
requirements  are  shown  as  follows,  with 
an  estimate  of  the  annual  reporting  and 
recordkeeping  burden.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  Exports:  Notification  and 
Recordkeeping  Requirements. 

Description:  The  proposed  rule  would 
establish  the  notification  and 
recordkeeping  requirements  for  persons 
exporting  a  human  drug,  biologic, 
device,  animal  drug,  food,  or  cosmetic 
under  section  801(e)  or  802  of  the  act  or 
section  351(h)  of  the  PHS  Act 

Description  of  Respondents: 
Businesses. 


Table  1.— Estimated  Annual  Reporting  and  Recordkeeping  Burden  » 


21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

1.101(b) 
1.101(c) 
1.101(d) 
1.101(e) 
Total 

316 

8 

244 

175 

2.8 
2 

2.4 
3.3 

R8R 

16 

586 

578 

1 
2 

1 
2 

885 
32 

586 
1,156 
2,659 

■  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  estimates  are  based  on  the 
number  of  notifications  received  by  the 
relevant  FDA  centers  in  1996  or  1997 
(depending  on  the  last  year  for  which 
figures  were  available)  as  well  as 
consultations  with  industry  sources. 

As  required  by  section  3507(d)  of  the 
PRA,  FDA  has  submitted  a  copy  of  this 
proposed  rule  to  0MB  for  its  review  of 


these  previously  approved  information 
collection  requirements.  The  agency 
solicits  conunents  on  the  information 
collection  requirements  in  order  to:  (1) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 


practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  minimize  the  burden 
of  the  collection  of  information  on  those 


Federal  Register /Vol.  64.  No.  63 /Friday.  April  2,  1999 /Proposed  Rules 


15947 


who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
reports. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  this 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  virhen  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  new  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  this  proposed  rule  is  consistent 
with  the  regulatory  philosophy  and  the 
principles  identified  in  the  Executive 
Order.  In  addition,  the  proposed  rule  is 
a  significant  regulatory  action  as  defined 
in  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regidatory 
options  that  would  minimize  any 
significant  economic  impact  of  a  rule  on 
small  entities.  The  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  but  FDA  has  conducted  an 
initial  regulatory  flexibility  analysis  to 
ensure  that  impacts  on  small  entities 
were  assessed  and  to  alert  any 
potentially  impacted  small  entities  to 
the  opportunity  to  submit  comments  to 
FDA. 

The  proposed  rule  would  implement 
the  notification  and  recordkeeping 
aspects  of  the  FDA  Export  Reform  and 
Enhancement  Act.  The  proposal 
requires  firms  that  export  unapproved 
new  drugs,  biologies,  and  devices  under 
section  802  to  notify  FDA.  The 
notification  would  identify  the  product 
being  exported  (name  and  description) 
and  die  product's  destination.  The 
proposal  would  also  require  firms  that 
export  human  drugs,  biologies,  devices, 
animal  drugs,  foods,  and  cosmetics  to 
maintain  records  demonstrating  their 
compliance  with  the  statutory 
requirements  in  sections  801(e)  or  802 
of  the  act  or  section  351(h)  of  the  PHS 
Act  (whichever  is  applicable). 

FDA's  initial  determination  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  is  based  on  the 
estimated  reporting  and  recordkeeping 
costs  for  the  rule.  Industry  sources 
suggest  that  an  average  notification 
under  the  rule  would  require  1  hour  to 
prepare  and  that  the  average  wage  is  $30 


per  hour.  Combining  this  information 
with  information  from  FDA's  export 
records  (which  suggest  approximately 
2.4  exports  per  firm),  an  exporting  firm's 
notification  cost  would  be  $72  ($30  x 
2.4). 

FDA's  export  records  also  suggest  that 
the  average  niunber  of  records  varies 
(depending  on  the  product  involved) 
from  2.8  to  5.1  records  per  firm. 
Industry  sources  project  the  average 
recordkeeping  cost  to  be  $100  per 
record,  so  the  recordkeeping  cost  per 
firm  ranges  from  $280  for  firms 
exporting  products  that  are  subject  only 
to  section  801(e)  of  the  act  to  $510  for 
firms  exporting  products  under  section 
802  of  the  act  and  to  $480  for  firms 
exporting  products  under  section  351(h) 
of  the  PHS  Act. 

Thus,  because  the  estimated  proposed 
notification  and  recordkeeping  costs  are 
low,  the  proposed  rule,  if  finalized, 
should  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

FDA  considered  alternatives  that 
would  require  less  information  to  be 
retained  in  the  required  records.  For 
example,  one  alternative  would  be  to 
require  the  notification  to  provide  only 
the  product's  name  and  destination. 
However,  because  drug  products  may 
vary  in  dosage  strength  and  size  and  yet 
still  share  the  same  name,  a  notice  that 
merely  named  the  product  would  not  be 
sufficiently  revealing  to  inform  FDA 
about  the  exported  drug.  Another 
alternative  would  be  to  shorten  the 
recordkeeping  period,  but  because 
FDA's  inspection  resources  have  a  wide 
range  of  obligations,  from  fectory 
inspections  to  examining  imports,  a 
shorter  time  period  would  increase  the 
likelihood  of  records  being  lost  or 
destroyed  before  FDA  could  inspect  an 
exporting  firm. 

The  Unfunded  Mandates  Reform  Act 
(Pub.  L.  104-114)  requires  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  proposing  any 
rule  that  may  result  in  an  expenditure 
in  any  1  year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  aimually  for  inflation).  FDA 
estimates  that  the  total  recordkeeping 
costs  for  industry  imder  the  proposed 
rule  would  be  $207,300.  This  estimate  is 
based  on  a  projected  2,073  records  per 
year,  multiplied  by  an  industry  cost  of 
$100  per  record.  The  total  estimated 
reporting  cost  to  industry  is  $17,580. 
This  estimate  is  derived  frt)m  the 
estimated  total  biu'den  hours  for  reports 
(586)  multiplied  by  a  wage  of  $30  per 
hour  per  report.  Because  these 
expenditures  will  not  residt  in  a  1-year 
expenditure  of  $100  million  or  more. 


FDA  is  not  required  to  perform  a  cost- 
benefit  analysis  under  the  Unfunded 
Mandates  Reform  Act. 

VI.  Requests  for  Comments 

Interested  persons  may,  on  or  before 
June  16, 1999,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  conunents 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Conunents  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  Organizations 
and  individuals  desiring  to  submit 
comments  on  the  information  collection 
requirements  should  direct  them  to  the 
Office  of  Information  and  Regulatory 
Affairs  (address  above). 

List  of  Subfects  in  21  CFR  Part  1 

Cosmetics,  Drugs,  Exports,  Food 
labeling,  Imports.  Labeling,  Reporting 
and  recordkeeping  requirements. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  1  be  amended  as  follows: 

PART  1— GENERAL  ENFORCEMENT 
REGULATIONS 

1.  The  authority  citation  for  21  CFR 
part  1  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  1453, 1454. 1455;  21 
U.S.C.  321,  343,  352,  355,  360b,  362,  371. 
374,  381,  382,  393;'42  U.S.C  216,  241,  243, 
262,  264. 

2.  Section  1.101  is  added  to  subpart 
E  to  read  as  follows: 

§  1 .1 01    Notification  and  recordkeeping. 

(a)  Scope.  This  section  pertains  to 
notifications  and  records  required  for 
human  drug,  biologic,  device,  animal 
drug,  food,  and  cosmetic  exports  under 
sections  801  or  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  381  and  382)  or  section  351  of 
the  Public  Health  Service  Act  (42  U.S.C. 
262). 

(b)  Recordkeeping  requirements  for 
human  drugs,  biologies,  devices,  animal 
drugs,  foods,  and  cosmetics  exported 
under  or  subject  to  section  801(e)(1)  of 
the  act.  Persons  exporting  an  article 
under  section  801(e)(1)  of  the  act  or  an 
article  otherwise  subject  to  section 
801(e)(1)  of  the  act  shall  maintain 
records  as  eniunerated  in  paragraphs 
(bJU)  through  (b)(4)  of  this  section 
demonstrating  that  the  product  meets 
the  requirements  of  section  801(e)(1)  of 
the  act.  Such  records  shall  be 
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maintained  for  at  least  5  years  from  the 
date  of  exportation.  The  records  shall  be 
made  available  to  the  Food  and  Drug 
Administration  (FDA),  upon  request, 
during  an  inspection  for  review  and 
copying  by  FDA. 

(1)  Records  demonstrating  that  the 
product  meets  the  foreign  purchaser's 
specifications.  Such  records  shall 
include  descriptions  or  lists  of  product 
specifications  requested  by  the  foreign 
purchaser,  such  as  product  details  (e.g., 
dosage  strength,  dosage  form,  purity, 
quality,  operating  parameters, 
composition,  etc.)  and  manufacturing 
specifications  requested  by  the  foreign 
purchaser  (e.g.,  type  of  sterilization 
process  to  be  used,  compliance  with  a 
particular  manufacturing  standard,  etc.); 

(2)  Records  demonstrating  that  the 
product  does  not  conflict  with  the  laws 
of  the  importing  country,  such  as  a  letter 
from  an  appropriate  foreign  government 
agency,  department,  or  other  authorized 
body  stating  that  the  product  has 
marketing  approval  from  the  foreign 
government  or  does  not  conflict  with 
that  coimtry's  laws.  Letters  or  other 
documents  from  nongovernmental 
bodies  or  persons,  such  as  company 
officials  or  attorneys  in  the  foreign 
country,  are  not  acceptable.  If  the  letter 
or  other  dociunent  from  the  foreign 
government  is  not  in  English,  the  person 
exporting  the  article  must  have  an 
English-language  translation  of  that 
document  or  be  prepared  to  translate  the 
document  into  English  at  the  time  of 
any  FDA  inspection; 

(3)  Records  demonstrating  that  the 
product  is  labeled  on  the  outside  of  the 
shipping  package  that  it  is  intended  for 
export,  including  copies  of  any  labels  or 
labeling  statements,  such  as  "For  export 
only,"  that  are  placed  on  the  shipping 
packages;  and 

(4)  Records  demonstrating  that  the 
product  is  not  sold  or  offered  for  sale  in 
the  United  States,  such  as 
dociunentation  concerning  the  product, 
its  labeling,  and  similar  products  sold  in 
the  United  States. 

(c)  Additional  recordkeeping 
requirements  for  partially  processed 
biologies  exported  under  section  351(h) 
of  the  Public  Health  Service  Act.  In 
addition  to  the  requirements  in 
paragraph  (b)  of  this  section,  persons 
exporting  a  partially  processed  biologic 
under  section  351(h)  of  the  Public 
Health  Service  Act  shall  maintain,  for  at 
least  5  years  from  the  date  of 
exportation  and  make  available  to  FDA, 
upon  request,  during  an  inspection  for 
review  and  copying  by  FDA,  the 
following  records: 

(1)  Records  demonstrating  that  the 
product  for  export  is  a  partially 
processed  biological  product  and  not  in 


a  form  applicable  to  the  prevention, 
treatment,  or  cure  of  diseases  or  injuries 
of  man; 

(2)  Records  that  demonstrate  that  the 
partially  processed  biological  product 
was  manufactured  in  conformity  with 
current  good  manufacturing  practice 
requirements; 

(3)  Distribution  records  of  the 
exported  partially  processed  biological 
products;  and 

(4)  Copies  of  all  labeling  that 
accompanies  the  exported  partially 
processed  biological  product,  such  as  a 
container  label  with  the  statement, 
"Caution:  For  Further  Manufacturing 
Use  Only"  and  any  package  insert. 

(d)  Notification  requirements  for 
drugs,  biologies,  and  devices  exported 
under  section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  (1)  Persons 
exporting  a  human  drug,  biologic,  or 
device  under  section  802  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  other 
than  a  drug  or  a  device  for 
investigational  use  exported  imder     • 
section  802(c)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  shall  provide  written 
notification  to  the  Food  and  Drug 
Administration.  The  notification  shall 
identify: 

(i)  The  product's  name; 

(ii)  If  the  product  is  a  drug  or  biologic, 
the  product's  generic  name  or,  if  the 
product  is  a  device,  the  type  of  device; 

(iii)  If  the  product  is  a  drug  or 
biologic,  a  description  of  the  product's 
strength  and  dosage  form  or,  if  the 
product  is  a  device,  the  product's  model 
number;  and 

(iv)  The  country  that  is  to  receive  the 
exported  article. 

(2)  The  notification  shall  be  sent  to 
the  following  addresses: 

(i)  For  biological  drug  products  and 
devices  regulated  by  the  Center  for 
Biologies  Evaluation  and  Research — 
Division  of  Case  Management  (HFM- 
610),  Office  of  Compliance,  Center  for 
Biologies  Evaluation  and  Research, 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  rm.  200N,  Rockville,  MD 
20852-1448; 

(ii)  For  himoan  drug  products — 
Division  of  Labeling  and 
Nonprescription  Drug  Compliance 
(HFD-310),  Center  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration,  7520  Standish  PL, 
Rockville,  MD  20855-2737; 

(iii)  For  devices — Division  of  Program 
Operations  {HFZ-305),  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  2094  Gaither 
Rd.,  Rockville,  MD  20850. 

(e)  Recordkeeping  requirements  for 
products  subject  to  section  802(g)  of  the 
act.  (1)  Any  person  exporting  a  product 
under  any  provision  of  section  802  of 


the  act  shall  maintain  records  of  all 
drugs,  biologies,  and  devices  exported 
and  the  countries  to  which  the  products 
were  exported.  In  addition  to  the 
requirements  in  paragraph  (b)  of  this 
section,  such  records  include,  but  are 
not  limited  to,  the  following: 

(i)  The  product's  name; 

(ii)  If  the  product  is  a  drug  or  biologic, 
the  product's  generic  name  or,  if  the 
product  is  a  device,  the  type  of  device; 

(iii)  If  the  product  is  a  drug  or 
biologic,  a  description  of  its  strength 
and  dosage  form  and  the  product's  lot 
or  control  number  or,  if  the  product  is 
a  device,  the  product's  model  number; 

(iv)  The  consignee's  name  and 
address;  and 

(v)  The  date  on  which  the  product 
was  exported  and  the  quantity  of 
product  exported. 

(2)  These  records  shall  be  kept  at  the 
site  from  which  the  products  were 
exported  and  be  maintained  at  least  5 
years  after  the  date  of  exportation.  The 
records  shall  be  made  available  to  FDA, 
upon  request,  diu-ing  an  inspection  for 
review  and  copying  by  FDA. 

Dated:  December  23, 1998. 
WUliam  K.  Hubbard, 
Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  99-8159  Filed  4-1-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  99N-0554] 

implementation  of  the  Food  and  Drug 
Administration  Modernization  Act; 
Provisions  for  Use  in  Food  Labeling  of 
Health  Claims  and  Nutrient  Content 
Claims  Based  on  Authoritative 
Statements;  Public  Meeting; 
Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Aimouncement  of  public 

meeting;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
document  that  appeared  in  the  Federal 
Register  of  March  24, 1999  (56  FR 
14178).  This  document  annoimced  a 
forthcoming  public  meeting  concerning 
implementation  of  sections  303  and  304 
of  the  FDA  Modernization  Act  of  1997. 
The  document  published  with  an 
incorrect  title.  This  document  corrects 
that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  A.  Strong,  Office  of  Policy  (HF- 
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27),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville.  MD 
20857,  301-827-7010. 

In  FR  Doc.  99-7115,  appearing  on 
page  14178  in  the  Federal  Register  of 
March  24, 1999,  the  following 
correction  is  made: 

On  page  14178,  in  the  second  column, 
the  title  "How  to  Use  Health  Claims  and 
Nutrient  Ck)ntent  Claims  in  Food 
Labeling;  Public  Meeting"  is  corrected 
to  read  "Implementation  of  the  Food 
and  Drug  Administration  Modernization 
Act;  Provisions  for  Use  in  Food  Labeling 
of  Health  Claims  and  Nutrient  Content 
Claims  Based  on  Authoritative 
Statements;  Public  Meeting". 

Dated:  March  25, 1999. 
William  K.  Hubbard, 
Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  99-8094  Filed  4-1-99;  8:45  am] 

NLUNO  CODE  4160-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Servica 

30  CFR  Part  206 
RIN  101O-ACO9 

Workshops  on  Proposed  Rule- 
Establishing  on  Value  for  Royalty  Due 
on  Federal  Leases 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  extended  workshops. 

summary:  The  Minerals  Management 
Service  is  extending  the  April  6, 1999, 
Federal  oil  royalty  valuation  workshop 
(Workshop  3).  On  March  12, 1999  (64 
FR  12267),  MMS  announced  it  would 
reopen  the  comment  period  and  hold 
three  workshops  to  discuss  imresolved 
issues  pertaining  to  the  proposed 
Federal  oil  valuation  rule.  The 
workshops  were  scheduled  in  Houston, 
Texas,  March  24;  Albuquerque,  New 
Mexico,  March  25;  and.Washington, 
D.C.,  April  6.  Based  on 'the  various 
proposals  and  questions  that  surfaced 
dining  the  Houston  and  Albuquerque 
workshops,  the  workshop  participants 
agreed  that  additional  time  would  be 
needed  to  resolve  those  questions  and 
evaluate  the  proposals.  Therefore,  MMS 
is  extending  the  workshop  in 
Washington,  D.C.,  to  2  days. 
DATES:  April  6-7, 1999,  beginning  at  9 
a.m.  and  ending  5  p.m.  Eastern  time. 
addresses:  Workshop  3  will  be  held  at 
the  Main  Interior  Building,  1849  C 
Street,  N.W.,  Washington.  D.C.  20240 
(large  buffet  room  adjacent  to  the 
cafeteria  in  the  basement).  Phone:  (202) 
208-3512. 


FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Gu2y,  Chief,  Rules  and 
Publications  Staff,  Minerals 
Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS  3021,  Denver,  Colorado  80225- 
0165,  telephone  (303)  231-3432,  hx 
nimiber  (303)  231-3385,  e-Mail 
David.Guzy@mm8.gov. 
SUPPLEMENTARY  INFORMATION:  The 
workshops  will  be  open  to  the  public 
without  advance  registration.  Public 
attendance  may  be  limited  to  the  space 
available.  We  encourage  a  workshop 
atmosphere;  members  of  the  public  are 
encouraged  to  participate  in  a 
discussion  of  the  alternatives.  For 
building  security  measures,  each  person 
may  be  req\iired  to  present  a  picture 
identification  to  gain  entry  to  the 
meetings. 

Dated:  March  29, 1999. 
Dale  Fazio, 

Acting  Associate  Director  for  Royalty 
Management 
[FR  Doc.  99-8132  Filed  4-1-99;  8:45  am) 

SaUNG  CODE  431 0-MR-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

ICA  195-0101b  FRL-6235-7] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Yolo- 
Solano  Air  Quality  Management 
District,  Monterey  Bay  Unified  Air 
Pollution  Control  District,  South  Coast 
Air  Quality  Management  District,  Santa 
BartMra  County  Air  Pollution  Control 
District,  Sacramento  Metropolitan  Air 
Quality  Management  District,  and  Kem 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
organic  solvent  cleaning,  and  surface 
preparation  and  clean-up. 

Tne  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  submittal  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 


revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received,  no  further  activity  is 
contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  not 
take  effect  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  May  3, 1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Andrew  Steckel. 
Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 
CaMomia  Air  Resources  Board, 

Stationary  Soiurce  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812 
Yolo-Solano  Air  Quality  Management 

District,  1947  Galileo  Court,  Suite 

103,  Davis,  CA  95616 
Monterey  Bay  Unified  Air  Pollution 

Control  District,  24580  Silver  Cloud 

Court,  Monterey,  CA  93940 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar,  CA  91765 
Santa  Barbara  County  Air  Pollution 

Control  District,  26  Castilian  Drive 

B-23,Goleta.CA  93117 
Sacramento  Air  Quality  Management 

District,  8411  Jackson  Road, 

Sacramento,  CA  95826 
Kem  County  Air  Pollution  Control 

District,  2700  M  Street,  Suite  302, 

Bakersfield,  CA 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Steckel,  Rulemaking  Office, 
(AIR-4),  Air  Division.  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415) 744-1185. 
SUPPLEMENTARY  INFORMATION: 

This  document  concerns  Yolo-Solano 
Air  Quality  Management  District  Rule 
2.31 — Surface  Preparation  and  Cleanup, 
Monterey  Bay  Unified  Air  Pollution 
Control  District  Rule  433— Organic 
Solvent  Cleaning,  South  Coast  Air 
Quality  Management  District  Rule 
1122^-Solvent  Degreasers,  Santa 
Barbara  County  Air  Pollution  Control 
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District  Rule  321 — Solvent  Cleaning 
Operations,  Sacramento  Metropolitan 
Air  Quality  Management  District  Rule 
454 — Degreasing Operations,  andKera 
County  Air  Pollution  Control  District 
Rule  410.3 — Organic  Solvent  Cleaning, 
submitted  to  EPA  on  November  30, 
1994,  June  3, 1997,  September  8, 1997, 
Marcli  10, 1998,  May  18, 1998,  and  June 
23, 1998,  respectively,  by  the  California 
Air  Resources  Board.  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  action  that 
is  located  in  the  rules  section  of  this 
Federal  Register. 

Dated:  February  16, 1999. 
Laura  Yoshii, 

Deputy  Regional  Administrator,  Region  IX. 
[FR  Doc.  99-8084  Filed  4-1-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicat>le  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Child  Nutrition  Programs— income 
Eligibility  Guidelines 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

summary:  This  Notice  announces  the 
Department's  annual  adjustments  to  the 
Income  Eligibility  Guidelines  to  be  used 
in  determining  eligibility  for  free  and 
reduced  price  meals  or  fr«e  milk  for  the 
period  from  July  1, 1999  through  June 
30,  2000.  These  guidelines  are  used  by 
schools,  institutions,  and  centers 
participating  in  the  National  School 
Lunch  Program,  School  Breakfast 
Program,  Special  Milk  Program  for 
Children,  Child  and  Adult  Care  Food 
Program  and  Commodity  School 
Program.  The  annual  adjustments  are 
required  by  section  9  of  the  National 
School  Lunch  Act.  The  guidelines  are 
intended  to  direct  benefits  to  those 
children  most  in  need  and  are  revised 
annually  to  accoiuit  for  changes  in  the 
Consiuner  Price  Index. 
EFFECTIVE  DATE:  July  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  FNS,  USDA, 
Alexandria,  Virginia  22302,  or  by  phone 
at  (703)  305-2620. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
no  new  recordkeeping  or  reporting 
requirements  have  been  included  that 
are  subject  to  approval  frt3m  the  Office 
of  Management  and  Budget. 


This  action  is  exempted  from  review 
by  the  Ofiice  of  Management  and 
Budget  under  Executive  Order  12866. 

These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.553,  No.  10.555,  No. 
10.556  and  No.  10.558  and  are  subject 
to  the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V,  and  the  final  rule 
related  notice  published  at  48  FR  29114, 
June  24, 1983.) 

Background 

Pursuant  to  sections  9(b)(1)  and 
17(c)(4)  of  the  National  School  Limch 
Act  (42  U.S.C.  1758(b)(1)  and  42  U.S.C. 
1766(c)(4)),  and  sections  3(a)(6)  and 
4(e)(1)(A)  of  the  Child  Nutrition  Act  of 
1966  (42  U.S.C.  1772(a)(6)  and 
1773(e)(1)(A)),  the  Department  annually 
issues  the  Income  Eligibility  Gmdelines 
for  free  and  reduced  price  means  in  the 
National  School  Lunch  Program  (7  CFR 
part  210),  School  Breakfast  Program  (7 
CFR  part  220),  Child  and  Adult  Care 
Food  Program  (7  CFR  part  226),  and 
Commodity  School  Program  (7  CFR  part 
210),  and  the  guidelines  for  free  milk  in 
the  Special  Milk  Programs  for  Children 
(7  CFR  part  215).  These  eligibility 
guidelines  are  based  on  the  Federal 
income  poverty  guidelines  and  are 
stated  by  household  size. 

The  Department  requires  schools  and 
institutions  which  charge  for  meals 
separately  from  other  fees  to  serve  free 
meals  to  all  children  from  any 
household  with  income  at  or  below  130 
percent  of  the  poverty  guidelines.  The 
Department  also  requires  such  schools 
and  institutions  to  serve  reduced  price 
meals  to  all  children  from  any 
household  with  income  higher  than  130 
percent  of  the  poverty  guidelines,  but  at 
or  below  185  percent  of  the  poverty 
guidelines.  Schools  and  institutions 
participating  in  the  Special  Milk 
Program  for  Children  may,  at  local 
option,  serve  free  milk  to  all  children 
from  any  household  with  income  at  or 
belo\v  130  percent  of  the  poverty 
guidelines. 

Definition  of  Income 

"Income,"  as  the  term  is  used  in  this 
Notice,  means  income  before  any 
deductions  such  as  income  taxes.  Social 


Security  taxes,  insurance  premiiuns, 
charitable  contributions  and  bonds.  It 
includes  the  following:  (1)  Monetary 
compensation  for  services,  including 
wages,  salary,  commissions  or  fees;  (2) 
net  income  frt>m  nonfarm  self- 
employment;  (3)  net  income  from  farm 
self-employment;  (4)  Social  Security;  (5) 
dividends  or  interest  on  savings  or 
bonds  or  income  from  estates  or  trusts; 
(6)  net  rental  income;  (7)  public 
assistance  or  welfare  payments;  (8) 
unemployment  compensation;  (9) 
government  civilian  employee  or 
military  retirement,  or  pensions  or 
veterans  payments;  (10)  private 
pensions  or  annuities;  (11)  alimony  or 
child  support  payments;  (12)  regular 
contributions  from  persons  not  living  in 
the  household;  (13)  net  royalties;  and 
(14)  other  cash  income.  Other  cash 
income  would  include  cash  amoimts 
received  or  withdrawn  from  any  source 
including  savings,  investments,  trust 
accounts  and  other  resources  which 
would  be  available  to  pay  the  price  of 
a  child's  meal. 

"Income,"  as  the  term  is  used  in  this 
Notice,  does  not  include  any  income  or 
benefits  received  under  any  Federal 
programs  which  are  excluded  from 
consideration  as  income  by  any 
legislative  prohibition.  Furthermore,  the 
value  of  meals  or  milk  to  children  shall 
not  be  considered  as  income  to  their 
households  for  other  benefit  programs 
in  accordance  with  the  prohibitions  in 
section  12(e)  of  the  National  School 
Lunch  Act  and  section  11(b)  of  Child 
Nutrition  Act  of  1966  (42  U.S.C.  1760(e) 
and  1780(b)). 

The  Income  Eligibility  Guidelines 

The  following  are  the  Income 
Eligibility  Guidelines  to  be  effective 
from  July  1, 1999  through  June  30,  2000. 
The  Department's  guidelines  for  free 
meals  and  milk  and  reduced  price 
means  were  obtained  by  multiplying  the 
1999  Federal  income  poverty  guidelines 
by  1.30  and  1.85,  respectively,  and  by 
rounding  the  result  upward  to  the  next 
whole  dollar.  Weekly  and  monthly 
guidelines  were  computed  by  dividing 
annual  income  by  52  and  12, 
respectively,  and  by  rounding  upward 
to  the  next  whole  dollar. 

BHJJNQ  CODE  3410-W-M 
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Authority:  (42  U.S.C.  1758(b)(1)) 


Dated:  March  26. 1999. 
Samuel  Chambers,  Jr., 
Administrator. 

[FR  Doc.  99-8127  Filed  4-1-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Drew  Creek,  Diamond  Rocit,  and  Divide 
Cattle  Allotments,  Tiller  Ranger 
District,  Umpqua  National  Forest, 
Douglas  Courrty,  OR 

AGENCY:  Forest  Service,  USDA. 
ACTKW:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  issue 
term  grazing  permits  to  graze  three 
livestock  allotments  on  the  Tiller  Ranger 
District.  The  three  allotments  are  called 
Drew  Creek,  Diamond  Rock,  and  Divide. 
The  proposed  action  is  to  issue  ten-year 
term  grazing  permits  to  allow  216  cow/ 
calf  pairs  to  graze  on  these  three 
allotments.  The  allotment  areas  are 
located  approximately  35  miles  north  of 
Medford,  Oregon.  If  the  proposed  action 
or  another  action  alternative  is  selected, 
activities  under  the  selected  action  are 
expected  to  be  implemented  in  the  year 
2000.  The  agency  gives  notice  of  the  full 
environmental  analysis  and  decision- 
making process  that  will  occur  on  the 
proposal  so  that  interested  and  affected 
people  may  become  aware  of  how  they 
may  participate  in  the  process  and 
contribute  to  the  final  decision. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  April  30, 1999. 
ADDRESSES:  Send  written  comments  and 
suggestions  concerning  this  proposal  to 
Jill  Dufour,  District  Ranger,  Tiller 
Ranger  District,  27812  Tiller  Trail 
Highway.  Tiller,  Oregon  97484. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action,  allotment  areas,  or  EIS  to  Wes 
Yamamoto,  Resource  Assistant,  Tiller 
Ranger  District,  27812  Tiller  Trail 
Highway,  Tiller,  Oregon  97484,  or  (541) 
825-3201. 

SUPPLEMENTARY  INFORMATION:  The 
current  grazing  program  on  the  Tiller 
Ranger  District  allows  3,953  head 
months  of  use  on  six  grazing  allotments 
covering  approximately  129,350  acres. 
The  proposed  action  is  to  permit  1,288 
head  months  (HM's)  to  graze  on  three 
allotments  encompassing  approximately 
36,230  acres  of  the  Tiller  Ranger 
District.  Under  the  proposed  action,  90 
HM's  would  be  permitted  on  the  Drew 
Creek  Allotment,  680  HM's  on  the 
Diamond  Rock  Allotment,  and  418  HM's 
on  the  Divide  Allotment. 

This  proposal  represents  a  significant 
decrease  in  the  level  of  grazing  from  the 
historical  use  of  the  Tiller  Ranger 
District.  The  proposal  removes  cattle 


grazing  for  the  majority  of  sensitive 
earthflow  landforms  and  reduces  the 
season  of  use  for  fifty  percent  of  the 
permitted  niunbers  during  the  fall.  The 
reduced  landbase,  reduced  numbers  of 
cattle,  and  reduced  season  will  allow  for 
a'grazing  program  that  is  consistent  with 
the  Aquatic  Conservation  Strategy  (ACS) 
objectives  of  the  Umpqua  National 
Forest  Plan,  as  amended. 

Initial  scoping  for  the  preparation  of 
an  environmental  assessment  (EA), 
titled  "Range  Permit  Reissuance",  began 
with  a  notice  in  the  Umpqua  National 
Forest's  Schedule  of  Proposed  Actions 
(SOPA)  dated  July,  1995.  The  scoping 
conducted  since  that  initial  notice 
includes  an  open  house  for  the 
community  {September  12, 1996), 
niunerous  meetings  with  permittees 
beginning  in  1996,  field  trips  with  the 
public  and  specialists,  and  a  press 
release  to  the  media  in  1998.  Discussion 
of  the  grazing  issue  with  subject  matter 
experts,  including  representatives  bom. 
the  Oregon  State  University  Extension 
Service,  the  National  Marine  Fisheries 
Service,  and  the  U.S.  Fish  and  Wildlife 
Service,  has  been  occurring  since  1996. 
This  extensive  scoping  has  identified  a 
nimiber  of  issues,  alternatives,  and 
environmental  effects  that  will  facilitate 
preparation  of  the  draft  EIS. 

Fteliminary  issues  identified  to  date 
include  potential  effects  to  unique 
characteristics  of  the  geographic  area, 
endangered  and  threatened  species  and 
their  habitats,  and  the  significant 
incremental  economic  impact  that  this 
proposal  would  have  to  a  small, 
economically-depressed  rural 
commimity.  These  preliminary  issues 
demonstrate  to  the  decisionmaker  that 
this  proposal  has  potential  to  have 
sign^cant  effects  on  the  himian 
environment.  Preliminary  discussions 
have  also  produced  scientific 
controversy  pertaining  to  interpretations 
of  the  Aquatic  Conservation  Strategy  in 
the  1994  Northwest  Forest  Plan.  Based 
on  all  of  above,  the  Responsible  Official 
has  determined  that  it  is  appropriate  to 
proceed  with  an  environmental  impact 
statement. 

Public  comments  are  appreciated 
throughout  the  analysis  process.  The 
draft  EIS  is  expected  to  be  filed  with  the 
Environmental  Protection  Agency  ^A) 
and  be  available  for  public  review  by 
July,  1999.  The  comment  period  on  the 
draft  EIS  will  be  45  days  from  the  date 
the  EPA  publishes  the  notice  of 
availabiUty  in  the  Federal  Register.  The 
final  EIS  is  scheduled  to  be  available  in 
October,  1999. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
this  early  stage  of  public  participation 
and  of  several  court  rulings  related  to 


public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  or  dismissed  by  the  court  if 
not  raised  imtil  after  completion  of  the 
final  EIS.  CityofAngoon  v.  Model,  803 
f.2d  1016, 1022  (9th  Or.,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so 
substantive  conunents  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  of  40  CFR  1503.3  in  addressing 
these  points.) 

In  the  final  EIS,  the  Forest  Service  is 
required  to  respond  to  substantive 
comments  and  responses  received 
during  the  comment  period  that  pertain 
to  the  environmental  consequences 
discussed  in  the  draft  EIS  and 
applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal.  The 
Responsible  Official  is  Don  Ostby, 
Forest  Supervisor  for  the  Umpqua 
National  Forest.  The  Responsible 
Official  will  dociunent  the  decision  and 
rationale  for  the  decision  in  a  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal  under  36  CFR  Part  215. 

Dated:  March  24, 1999. 
Bemie  Rios, 

Acting  Forest  Supervisor. 
[FR  Doc.  99-8136  Filed  4-1-99;  8:45  am] 

BILUNQ  CODE  3410-1 1-H 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Northwest  Sacramento  Provincial 
Advisory  Committee  (PAC) 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Northwest  Sacramento 
Provincial  Advisory  Committee  (PAC) 
will  meet  on  April  7,  1999.  at  the 
Whiskeytown  Environmental  School, 
Whiskeytown  National  Park,  California. 
The  meeting  will  begin  at  9:30  am  and 
adjourn  at  4:00  pm  Agenda  items 
include:  (1)  Update  on  the  Clear  Creek 
Watershed — update  on  grant  proposals 
(CalFed);  (2)  Owl  baseline- 
management  implications  (USFWS 
presentation);  and  (3)  Update  on 
Northwest  Forest  Plan  activities  in 
Portland,  Oregon.  All  PAC  meetings  are 
open  to  the  public.  Interested  citizens 
are  encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Hendryx,  USDA,  Klamath 
National  Forest,  1312  Fairlane  Road, 
Yreka.  California  96097;  telephone  530- 
841-4468;  TDD  (530)  841-4573;  email: 
chendryx/r5 klamath@fs.fed.us. 

Dated:  March  29, 1999. 
Nancy  J.  Gibson, 

Acting  Forest  Supervisor. 

[FR  Doc.  99-8139  Filed  4-1-99;  8:45  am) 

BHJJNQ  CODE  M10-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  iV  of  ttie  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Wisconsin 

AGENCY:  Natural  Resoiirces 
Conservation  Service  (NRCS)  in 
Wisconsin,  US  Department  of 
Agriculture. 

ACTION:  Notice  of  availability  of  a 
proposed  change  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Wisconsin  for 
review  and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Wisconsin  to  issue  a  revised 
conservation  practice  standard  in 
Section  IV  of  the  FOTG.  The  revised 
standard  is  Nutrient  Management  (Code 
590).  This  practice  may  be  used  in 
conservation  systems  that  treat  highly 
erodible  land. 

DATES:  Comments  will  be  received  on  or 
before  May  3, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Donald  A.  Baloim, 


Assistant  State  Conservationist,  Natural 
Resources  Conservation  Service  (NRCS), 
6515  Watts  Road,  Suite  200  Madison, 
WI  53719-2726.  Copies  of  this  standard 
will  be  made  available  upon  written 
request.  You  may  submit  electronic 
requests  and  comments  to 
dbaloun@wi.nrcs.usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  A.  Baloun.  608-276-8732. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law,  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law,  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Wisconsin  will  receive 
comments  relative  to  the  proposed 
change.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Wisconsin  regarding 
disposition  of  those  conunents  and  a 
final  determination  of  change  will  be 
made. 

Dated:  March  10, 1999. 
Patricia  S.  Leavenworth, 

State  Conservationist,  Madison,  Wisconsin. 
(FR  Doc.  99-6144  Filed  4-1-99;  8:45  am] 

BILLING  CODE  3410-16-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 
and  Deletions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled 

action:  Proposed  Additions  to  and 

Deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  a  commodity  and  a  service 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  May  3, 1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefiierson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 


U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
imderlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies    - 
listed: 

Commodities 

Stapler 

7520-00-240-5727 
7520-00-281-5895 
7520-00-281-5896 
7520-00-139-6170 
7520-00-243-1780 
NPA:  Occupations,  Inc.,  Middletown, 
New  York. 

Services 

Administrative  Services 

Department  of  Veterans  Affairs  Medical 
Center,  700  South  19th  Street, 
Birmingham,  Alabama. 

NPA:  Alabama  Goodwill  Industries, 
Inc.,  Birmingham,  Alabama. 
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Administrative  Services 

U.S.  Department  of  Housing  &  Urban 
Development,  Richard  B.  Russell 
Federal  Building,  75  Spring  Street, 
SW,  Atlanta,  Georgia. 

NPA:  Blind  &  Low  Vision  Services  of 
North  Georgia,  Smyrna,  Georgia. 

Grounds  Maintenance  at  the  Following 
Locations  in  El  Paso.  Texas: 

Sequra  USAR  Center,  301  Ascarate 
Drive,  Dyer  USAR  Center. 

NPA:  Goodwill  Industries  of  El  Paso,  El 
Paso,  Texas. 

Janitorial/Custodial 

Dobbins  Air  Reserve  Base,  Georgia, 
NPA:  Nobis  Enterprises,  Inc., 
Marietta,  Georgia. 

Janitorial/Custodial 

Sequra  USAR  Center,  301  Ascarate 
Drive,  El  Paso,  Texas. 

NPA:  Goodwill  Industries  of  El  Paso,  El 
Paso,  Texas. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  service  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
service  proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodity  and  service 
have  been  proposed  for  deletion  from 
the  Procurement  List: 

Commodity 

Clamp.  Panel 

5450-00-297-5271 

Service 

Janitorial/Custodial 

Grenier  Field  USARC,  Manchester,  New 

Hampshire. 
Louis  R.  Bartalot, 
Deputy  Director  (Operations). 
[FR  Doc.  99-8233  Filed  4-2-99;  8:45  am] 
BILUNQ  CODE  63S3-01-U 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Uet;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  prociirement 

list. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  May  3,  1999. 
ADDRESSES:  Committee  for  Pim:hase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
December  11, 1998,  January  15  and  29, 
and  February  19, 1999,  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notices  (63  F.R.  68428,  64  F.R.  2623, 
4638,  and  8291)  of  proposed  additions 
to  the  Procurement  List. 

The  Following  Comments  Pertain  to 
Strap,  Webbing 

Comments  were  received  from  one  of 
the  current  contractors  in  response  to  a 
Committee  request  for  corporate  sales 
data.  The  contractor  indicated  that  it  is 
a  small  company  with  a  significant 
portion  of  its  business  coming  from 
Government  sales  of  webbing  straps.  It 
noted  that  the  nonprofit  agency  which 
will  produce  the  straps  being  added  to 
the  Procurement  List  also  produces 
other  straps  which  the  Government 
formerly  prociired  competitively.  The 
contractor  requested  that  the  Committee 
not  take  these  webbing  straps  or  any 
more  out  of  the  competitive 
prociuement  arena. 

In  making  a  decision  to  add  a 
conunodity  to  the  Procurement  List,  the 
Committee  assesses  the  impact  of  its 
decision  on  the  aurent  contractor  for 
the  commodity.  The  straps  at  issue  here 
represent  only  a  small  part  of  the 
contractor's  sales,  well  below  the  level 
which  the  Committee  normally 
considers  to  be  severe  adverse  impact. 
In  addition,  the  commenting  contractor 
was  not  the  current  contractor  for  any  of 
the  other  straps  mentioned  when  they 
were  added  to  the  Procurement  List.  As 
no  contractor  is  guaranteed  a  contract 
under  the  competitive  procurement 
system,  the  Committee  does  not 
consider  the  loss  of  a  chance  to  bid  on 


contracts,  by  itself,  to  constitute  severe 
adverse  impact  on  a  potential  bidder. 
Consequently,  the  Conunittee  does  not 
believe  that  addition  of  the  straps  at 
issue  to  the  Procurement  List  will  have 
a  severe  adverse  impact  on  the 
commenting  contractor. 

The  fbllowing  Material  Pertains  to  All 
of  the  Items  Being  Added  to  the 
Procurement  List 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Conmiittee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  mmiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Stmp,  Webbing 

5340-00-753-3740 
5340-00-543-3271 
5340-00-543-3398 
5340-00-052-9481 
5340-00-664-0364 
5340-00-543-7110 
5340-00-543-3173 
5340-00-479-2949 
5340-00-751-9013 
5340-00-543-3557 
5340-00-403-7674 
5340-00-664-0365 
5340-00-001-4837 
534O-00-854-«737 
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5340-00-020-5067 
5340-00-034-4835 
5340-00-454-5967 
5340-00-454-5969 

SuperEHsk  Drive 

7045-01-454-8199 

Cup,  Paper.  Disposable,  Hot 

7350-00-205-1182 
7350-00-290-0588 
7350-00-988-6498 

Paper,  Tabulating  Machine 

7530-00-800-0996 

(Requirements  of  Burlington.  New  Jersey 

only) 

Services 

Mail  and  Messenger  Service 
Secimty  Assistance  Management 
Directorate  (SAMD).  Buildings  7611, 
^612  and  7613,  Redstone  Arsenal, 
Alabama. 

Mailroom  Operation 

U.S.  Coast  Guard  Yard,  2401  Hawkins 
Point  Road,  Baltimore,  Maryland. 
This  action  does  not  aiEfect  current 

contracts  awarded  prior  to  the  effective 

date  of  this  addition  or  options  that  may 

be  exercised  under  those  contracts. 

Louis  R.  Bartalot, 

Deputy  Director  (Operations). 

[FR  Doc.  99-8234  Filed  4-2-99;  8:45  am] 

BIUJNO  CODE  S3S3-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  Meeting 

agency:  Department  of  Defense,  Defense 

Intelligence  Agency. 

action:  Notice. 

summary:  Pursuant  to  the  provisions  of 

Subsection  (d)  of  Section  10  Pub.  L.  92- 

463,  As  amended  by  Section  5  of  Pub. 

L.  94-409,  notice  is  hereby  given  that  a 

closed  meeting  of  the  DIA  Science  and 

Technology  Advisory  Board  has  been 

scheduled  as  follows: 

DATES:  20-21  April  1999,  (8:00  a.m.  to 

16:00  p.m.). 

ADDRESSES:  The  Defense  Intelligence 

Agency,  Boiling  AFB,  Washington,  DC 

20340. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj 

Donald  R.  Gulp,  Jr.,  USAF,  Executive 

Secretary,  DIA  Science  and  Technology 

Advisory  Board,  Washington,  DC 

20340-1328,  (202)  231-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 

meeting  is  devoted  to  the  discussion  of 


classified  information  as  defined  in 
Section  552b(c)0),  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  wiU  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  99-8143  Filed  4-1-99;  8:45  am] 

BHXmG  CODE  5000-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  amend  systems  of 
records. 


SUMMARY:  The  Department  of  the  Army 

is  amending  two  systems  of  records 

notices  in  its  existing  inventory  of 

record  systems  subject  to  the  Privacy 

Act  of  1974,  (5  U.S.C.  552a).  as 

amended. 

DATES:  This  proposed  action  vrill  be 

effective  wdthout  further  notice  on  May 

3, 1999,  unless  comments  are  received 

which  result  in  a  contrary  ' 

determination. 

ADDRESSES:  Privacy  Act  Officer,  Records 

Management  Program  Division,  Army 

Records  Management  and 

Declassification  Agency,  ATTN:  TAPC- 

PDD-RP,  Stop  C55,  Ft.  Belvoir.  VA 

22060-5576. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janice  Thornton  at  (703)  806-4390  or 

DSN  656-4390. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Army  systems  of 

records  notices  subject  to  the  Privacy 

Act  of  1974,  (5  U.S.C.  552a),  as 

amended,  have  been  published  in  the 

Federal  Register  and  are  available  firom 

the  address  above. 

The  specific  changes  to  the  record 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  publislied  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974.  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 


Dated:  March  26, 1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 

A0600O  TAPC 

SYSTEM  NAME: 

Army  Career  and  Alumni  Program, 
Pre-separation  and  Job  Assistance 
Coimseling  (March  17, 1998,  63  FR 
13038). 

Changes: 


SYSTEM  NAME: 

Delete  entry  and  replace  with  'Army 
Career  and  Alumni  Management 
Information  System,  Pre-separation  and 
Job  Assistance  Counseling.' 


ROUTINE  USES  OF  RECORDS  MAINTAINED  M  TNE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  the  routine  use  'To 
Commission  on  Servicemembers  and 
Veterans  Transition  Assistance  or  its 
contractors,  for  pvirposes  of  carrying  out 
those  functions  as  set  forth  in  Pub.  L. 
104-275,  section  702.' 


AOeOOcTAPC 

SYSTEM  NAME: 

Army  Career  and  Alumni 
Management  Information  System,  Pre- 
separation  and  Job  Assistance 
Coimseling. 

SYSTEM  location: 

Primary  location:  Headquarters.  U.S. 
Total  Army  Personnel  Command. 
ATTN:  TAPC-PDT-O,  200  Stoval  Street, 
Alexandria,  VA  22332-0476. 

Secondary  locations:  Army  Career  and 
Alumni  Program  Centers.  A  complete 
list  of  ACAP  centers  may  be  obtained  by 
writing  to  the  system  manager. 

categories  of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Department  of  Defense  military 
personnel  (active/reserve  duty)  and 
their  spouses;  U.S.  Coast  Guard 
personnel  and  their  spouses; 
Department  of  Defense  civilian 
employees  and  their  spouses;  U.S.  Army 
National  Guard  personnel  and  their 
spouses;  DoD  personnel  who  retired  no 
earlier  than  ninety  (90)  days  prior  to  the 
date  they  requested  ACAP  services;  and 
widows  and  widowers  of  deceased 
active  duty  military  personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  contain  individual's  name,  home 
address.  Social  Security  Number,  date  of 
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birth,  job  qualifications,  DD  Form  2648 
(Pre-Separation  Counseling  Checklist), 
and  similar  or  pre-separation/transition 
counseling  related  documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations:  10  U.S.C,  Chapter  58;  DoD 
Directive  1332.35;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  provide  transition  planning/ 
coimseling  for  individusils  so  that  they 
may  re-enter  the  civilian  job  market. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

policies  and  practices  for  storinq, 
retrieving,  accessing,  retammq,  and 
disposing  of  records  in  the  system! 

storage: 

Information  is  stored  electronically  on 
computers  and  on  paper  in  file  folders. 

retrievabiuty: 
By  name  or  Social  Security  Nimiber. 

safeguards: 

All  records  are  maintained  in  secured 
areas,  accessible  only  to  designated 
personnel  whose  ofRcial  duties  require 
they  have  access.  The  personal 
computer  S3rstem  can  only  be  accessed 
through  a  system  of  passwords  known 
only  to  the  individual  and  the  system 
administrator/supervisor.  Paper  files  are 
secured  in  locked  file  cabinets.  The 
areas  where  the  personal  computer  and 
paper  files  are  located  are  secured  after 
duty  hours  in  locked  buildings. 

retention  and  DISPOSAL: 

Disposition  pending. 

SYSTEM  MANAGER(8)  AND  ADDRESS: 

Commander,  U.S.  Total  Army 
Personnel  Command,  ATTN:  TAPC- 
PDT-O,  200  Stovall  Street,  Alexandria, 
VA  22332-0476. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  the  system  should 
address  written  inquiries  to  the  Director 
of  the  ACAP  Center  where  transition 
assistance  was  obtained  or  contact  the 
system  manager. 


Requesting  individual  must  submit 
full  name  and  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  Director  of  the  ACAP  Center 
where  transition  assistance  was 
obtained  or  contact  the  system  manager. 

Requesting  individual  must  submit 
full  name  and  Social  Security  Niunber. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
£rom  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  Army  records 
and  reports,  and  the  U.S.  Coast  Guard 
records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0635-200  TAPC 
SYSTEM  NAME: 

Separations:  Administrative  Board 
Proceedings  (February  22, 1993,  58  FR 
10002). 

Changes: 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Add  the  following  to  the  entry  '10 
U.S.C.  3013,  Secretary  of  the  Army;  and 
E.O.  9397  (SSN).' 

PURPOSE(S): 

Delete  the  last  four  words  and  replace 
with  'for  retention  or  separation'. 


STORAGE: 

Add  to  entry  'and  electronic  storage 
media.' 

retrievabuty: 

Add  to  entry  'or  Social  Security 
Numbw.' 


A0635-200  TAPC 
SYSTEM  NAME: 

Separations:  Administrative  Board 
Proceedings. 

SYSTEM  location: 

U.S.  Total  Army  Personnel  Command, 
ATTN:  TAPC-PDT-P,  200  Stovall  Street 
Alexandria,  VA  22332-0478.  Segments 
exist  at  Major  Army  Commands  and 
subordinate  conunands,  field  operating 
agencies,  and  activities  exercising 


general  courts-martial  jurisdiction. 
OfGcial  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Military  members  on  whom 
allegations  of  defective  enlistment/ 
agreement/fraudulent  entry /alcohol  or 
other  drug  abuse  rehabilitation  failure/ 
imsatisfactory  performance/misconduct/ 
homosexuality  under  the  provisions  of 
Chapters  7,  9, 13, 14,  or  15  of  Army 
Regulation  635-200,  Enlisted  Personnel, 
result  in  administrative  board 
proceedings. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Notice  to  service  member  of 
allegations  on  which  proposed 
separation  from  the  Army  is  based; 
supporting  dociunentation;  DA  Form 
2627,  Records  of  Proceedings  under 
Article  15,  UCMJ;  DD  Form  493,  Extract 
of  Military  Records  of  Previous 
Convictions;  medical  evaluations; 
military  occupational  specialty 
evaluation  and  aptitude  scores: 
member's  statements,  testimony, 
witness  statements,  afiSdavits,  rights 
waiver  record;  hearing  transcript;  board 
findings  and  recommendations  for 
separation  or  retention;  final  action. 

AUTHORnY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  1169, 10  U.S.C.  3013, 
Secretary  of  the  Army;  and  E.O.  9397 

(SSN). 

PURPOSE(S): 

Information  is  used  by  processing 
activities  and  the  approval  authority  to 
determine  if  the  member  meets  the 
requirements  for  retention  or  separation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and 
electronic  storage  media. 

RETRIEVABILITY: 

By  individual's  surname  or  Social 
Security  Number. 


15958 


Federal  Register /Vol.  64,  No.  63 /Friday,  April  2,  1999 /Notices 


SAFEQUAROS: 

Records  are  accessed  only  by 
designated  persons  having  official  need; 
in  locked  cabinets,  in  locked  rooms 
within  secure  buildings. 

RETENTION  AND  DISPOSAL: 

The  original  of  board  proceedings 
becomes  a  permanent  part  of  the 
member's  Official  Military  Personnel 
Record.  When  separation  is  ordered,  a 
copy  is  sent  to  member's  commander 
where  it  is  retained  for  two  years  before 
being  destroyed.  When  separation  is  not 
ordered,  board  proceedings  are  filed  at 
the  headquarters  of  the  separation 
authority  for  two  years,  then  destroyed. 
A  copy  of  board  proceedings  in  cases 
where  the  final  authority  is  the  U.S. 
Total  Army  Personnel  Command, 
pursuant  to  Army  Regulation  635-200, 
is  retained  by  that  headquarters  (TAPC- 
PDT)  for  one  year  following  decision. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  U.S.  Total  Army 
Personnel  Command,  ATTN:  TAPC- 
PDT-P,  200  Stovall  Street,  Alexandria, 
VA  22332-0478. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
commander  of  the  installation  where 
administrative  board  convened  or  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command,  ATTN:  TAPC-PDT-P,  200 
Stovall  Street,  Alexandria,  VA  22332- 
0478. 

Individual  should  provide  the  full 
name,  details  concerning  the  proposed 
or  actual  separation  action  to  include 
location  and  date,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

If  individual  has  been  separated  from 
the  Army,  address  written  inquiries  to 
the  National  Personnel  Records  Center, 
General  Services  Administration,  9700 
Page  Avenue,  St  Louis,  MO  63132-5200: 
proceedings  will  be  part  of  the  Official 
Military  Personnel  Record. 

If  member  is  on  active  duty,  address 
written  inquiries  to  the  commander  of 
the  installation  where  administrative 
board  convened. 

Individual  should  provide  the  full 
name,  details  concerning  the  proposed 
or  actual  separation  action  to  include 
location  and  date,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 


RECORD  SOURCE  CATEGORIES: 

From  the  individual;  individual's 
commander;  Army  personnel,  medical, 
and/or  investigative  records;  witnesses; 
the  Administrative  Separation  Board; 
federal,  state,  local,  and/or  foreign  law 
enforcement  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  99-8172  Filed  4-1-99;  8:45  am] 

BILUNG  CODE  S00O-04-F 


DEPARTMENT  OF  EDUCATION 

National  Educational  Research  Policy 
and  Priorities  Board;  Meeting 

agency:  National  Educational  Research 
Policy  and  Priorities  Board;  Education. 
action:  Notice  of  Meeting  by 
Teleconference. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  by  teleconference 
of  the  National  Educational  Research 
Policy  and  Priorities  Board.  Notice  of 
this  meeting  is  required  imder  section 
10(a)(2)  of  die  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
The  public  is  being  given  less  than  15 
days'  notice  because  of  the  need  to 
accommodate  the  schedules  of  the 
members. 

Date:  April  5, 1999. 

Time:  10  a.m.  to  noon.  EST. 

Location:  Room  100,  80  F  St..  NW, 
Washington.  DC  20208-7564. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thelma  Leenhouts,  Designated  Federal 
Official,  National  Educational  Research 
Policy  and  Priorities  Board, 
Washington,  DC  20208-7564.  Tel.:  (202) 
219-2065;  fax:  (202)  219-1528;  e-mail: 
Thelma_Leenhouts@ed.gov,  or 
nerppb@ed.gov.  The  main  telephone 
number  for  the  Board  is  (202)  208-0692. 
SUPPLEMENTARY  INFORMATION:  The 
National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  by 
section  921  of  the  Educational  Research. 
Development.  Dissemination,  and 
Improvement  Act  of  1994.  The  Board 
works  collaboratively  with  the  Assistant 
Secretary  for  the  Office  of  Educational 
Research  and  Improvement  (OERI)  to 
forge  a  national  consensus  with  respect 
to  a  long-term  agenda  for  educational 
research,  development,  and 
dissemination,  and  to  provide  advice 
and  assistance  to  the  Assistant  Secretary 
in  administering  the  activities  of  the 
Office.  The  teleconference  is  open  to  the 
public.  The  Board  will  discuss  and  give 
final  approval  to  a  policy  statement  on 


issues  relating  to  the  reauthorization  of 
the  Office  of  Educational  Research  and 
Improvement.  A  final  agenda  is 
available  from  the  Board  office. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  pubHc 
inspection  at  the  office  of  the  National 
Educational  Research  Policy  and 
Priorities  Board,  Suite  100,  80  F  St., 
NW,  Washington,  DC  20208-7564. 

Dated:  March  29, 1999. 
Eve  M.  either. 

Executive  Director. 

[FR  Doc.  99-«090  Filed  4-1-99;  8:45  ami 

BOIMQ  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER98-2843-007,  ER9»-2844- 
007,  ER9S-2883-007  (Not  Consolidated); 
ER98-2972-008,  ER98-2971-007  (Not 
Consotidated);  ER98-2977-006;  ER98- 
3106-004;  ER98-341 6-006,  ER9e-341 7-006. 
ER98-341 8-006  (Not  Consolidated)] 

AES  Redondo  Beach,  LLC;  AES 
Huntington  Beach,  LLC;  AES  Alamltos, 
LLC;  Long  Beach  Generation,  LLC;  El 
Segundo  Power,  LLC;  Ocean  Vista 
Power  Generation,  LLC;  Mountain 
Vista  Power  Generation,  LLC;  Alta 
Power  Generation,  LLC;  Oeste  Power 
Generation,  LLC;  Ormond  Beach 
Power  Generation,  LLC;  Williams 
Energy  Services  Company;  Duke 
Energy  Oakland,  LLC;  Duke  Energy 
Monro  Bay,  LLC;  Duke  Energy  Moss 
Landing,  LLC;  Notice  of  nUng 

March  29, 1999. 

Take  notice  that  on  March  25, 1999, 
the  Market  Surveillance  Conmiittee 
(MSC)  of  the  California  Independent 
System  Operator  Corporation  (ISO)  filed 
with  the  Federal  Energy  Regxdatory 
Commission  its  "Report  on  Redesign  of 
Markets  for  Ancillary  Services  and  Real- 
Time  Energy"  prepared  in  compliance 
with  the  Commission's  October  28, 1998 
Order  and  March  22, 1999  letter  order 
in  the  above-captioned  proceedings.  The 
MSC  has  requested  confidential 
treatment,  on  a  temporary  basis,  of 
certain  information  contained  in  the 
report  in  accordance  with  Section 
388.112  of  the  Commission's  regulations 
(18  CFR  388.112).  The  ISO  has  served 
public  versions  of  the  report,  which  do 
not  contain  the  information  for  which 
temporary  confidential  treatment  is 
sought,  upon  each  person  on  the  officii 
service  list  in  the  above-captioned 
proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  shoiUd  file  a  motion 
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to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
April  12, 1999.  Once  the  ISO  releases 
the  entire  report  to  the  public,  parties 
will  have  an  opportunity  to  supplement 
their  comments  and/or  protests.  Protests 
wiU  be  considered  by  the  Commission 
to  determine  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-8117  Filed  4-1-99;  8:45  am] 

BILLMO  CODE  6717-01-M 


DEPARTMENT  QF  ENERGY 

Feberal  Energy  Regulatoiy 
Commission 

[Doclwt  No.  EC99-5S-000] 

Centrai  Vermont  Public  Service 
Corporation;  Notice  of  Filing 

March  29, 1999. 

Take  notice  that  on  March  23, 1999, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  filed  an 
application  under  Section  203  of  the 
Federal  Power  Act  and  Part  33  of  the 
Commission's  regulations  for  expedited 
authorization  to  acquire  a  security  from 
its  wholly-owned  subsidiary, 
Connecticut  Valley  Electric  company. 
Inc.  (Connecticut  Valley).  Central 
Vermont  seeks  authorization  to 
purchase  a  note  and  its  related  loan 
agreement  between  Connecticut  Valley 
and  Citizens  Bank  New  Hampshire 
(Citizens  Bank)  in  a  face  amoimt  of 
$3.75  million.  Central  Vermont  states 
that  Connecticut  Valley  is  in  default  on 
the  note  pajmients  and  that  Central 
Vermont  must  purchase  the  note  and 
loan  agreement  to  prevent  acceleration 
and  attachment  and  foreclosure 
proceedings  against  Connecticut  Valley. 
Unless  Central  Vermont  acts  quickly  to 
cwK  the  default,  Connecticut  Valley 
may  become  insolvent,  and  Central 
Vermont's  credit  rating  will  be 
adversely  affected. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
April  8, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  made 
protetants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-8118  Filed  4-1-99;  8:45  am] 
BILLING  CODE  •717-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  PR99-1 1-000] 

The  Cincinnati  Gas  &  Electric;  Notice 
of  Rate  Election 

March  29, 1999. 

Take  notice  that  on  March  1, 1999, 
The  Cincinnati  Gas  &  Electric  Company 
(Cincinnati)  filed  a  rate  election, 
pursuant  to  284.123(b)(l)(ii)  of  the 
Commission's  regulations.  Cincinnati 
proposes  an  efi^ective  date  of  March  1, 
1999.  The  filing  contains  the  Operating 
Statement  required  by  Section  284.224 
of  the  Commission's  regulations 

Pursuant  to  284.123(b)(l)(ii)  of  the 
Commission's  regulations,  Cincinnati 
proposes  to  utilize  a  cost-based  rate  that 
has  been  approved  by  the  Public  Service 
Commission  of  Ohio,  in  this  instance 
Cincinnati's  currently  effective  Rate  IT 
for  comparable  interruptible 
transportation  service. 

Cincinnati's  commodity  charge 
included  in  the  Rate  IT  (currently 
$0,544  per  MCF)  would  supplant  the 
rate  previously  accepted  by  the 
Commission.  This  commodity  charge 
vrUl  be  the  sole  charge  applicable  to  the 
service  rendered  pursuant  to 
Cincinnati's  Order  No.  63  blanket 
certificate,  thereby  excluding  the 
incremental  charges  otherwise 
applicable  under  Rate  FT  that  are 
intended  to  recover  costs  associated 
vrith  Cincinnati's  retail  distribution 
service. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C,  in 
accordance  with  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  on  or  before  April  12, 
1999.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  this  proceeding  or  to  participate  as  a 
party  in  any  hearing  herein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  The  petition 
for  rate  election  is  available  for 
inspection  in  the  Public  Reference 
Room.  This  filing  may  also  be  viewed 
on  the  web  at  http://www.ferc.us/ 
online/rims.htm  [Call  (202)  208-2222 
for  assistance]. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-8115  Filed  4-1-99;  8:45  am] 

BILLMG  CODE  Sn7-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG99-99-O00,  at  al.] 

Central  Piedra  Buena,  SJL,  et  al.; 
Electric  Rate  and  CorjxKate  Regulation 
niings 

March  26, 1999. 

Take  notice  that  the  foUovdng  filings  • 
have  been  made  with  the  Commission: 

1.  Central  Piedra  Buena  S,A. 

[Docket  No.  EG99-99-0001 

Take  notice  that  on  March  23, 1999, 
Central  Piedra  Buena  S.A.  (Applicant), 
Av.  Alicia  Moreau  de  Justo  240,  3  Piso, 
Buenos  Aires,  Argentina  1107,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regiUations. 

Applicant,  formed  under  the  laws  of 
the  Republic  of  Argentina,  wholly  owns 
the  Piedra  Buena  Station.  Corporacion 
Independiente  de  Energia  S.A.,  which  is 
a  wholly-owned  subsidiary  of  the 
Independent  Power  International  Ltd., 
owns  39%  of  the  equity  of  Central 
Piedra  Buena  S.A.  New  Century 
International,  Inc.  owns  a  21.6%  interest 
in  Independent  Power  International  Ltd. 
New  Century  International,  Inc.  is  a 
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wholly-owned  subsidiary  of  NC 
Enterprises,  Inc.,  which  in  turn  is  a 
wholly-owned  subsidiary  of  New 
Century  Energies,  Inc.,  a  registered 
holding  company.  Applicant  intends  to 
indirectly  through  an  affiliate  own  or 
operate,  or  both  own  and  operate,  all  or 
part  of  the  Piedra  Buena  Station.  This 
facility  is  a  620  MW  steam  power 
station,  capable  of  burning  natural  gas, 
oil,  or  coal,  and  consists  of  two 
generating  units,  and  associated 
equipment,  buildings,  and  land. 
Applicant  states  that  the  facility  may  be 
repowered  to  add  approximately  500 
MW  of  additional  capacity. 

Comment  date:  April  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Independent  Power  International 
Ltd. 

[Docket  No.  EG99-100-^)00) 

On  March  23, 1999,  Independent 
Power  International  Ltd.  (Applicant), 
Akara  Building,  24  Castro  Street, 
Wickhams  Cay  1,  Road  Town,  Tortola, 
British  Virgin  Islands,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Applicant,  formed  under  the  laws  of 
the  Jersey  Isles,  wholly  owns 
Corporacion  Independiente  de  Energia 
S.A.,  an  Argentine  corporation,  which 
in  turn  owns  a  39%  equity  interest  in 
Central  Piedra  Buena  S.A.,  also  an 
Argentine  corporation.  Central  Piedra 
Buena  S.A.  owns  the  Piedra  Buena 
Station.  New  Century  International,  Inc. 
owns  a  21.6%  interest  in  Applicant. 
New  Century  International,  Inc.  is  a 
wholly-owned  subsidiary  of  NC 
Enterprises,  Inc.,  which  in  turn  is  a 
wholly-owned  subsidiary  of  New 
Century  Energies,  Inc.,  a  registered 
holding  company.  Applicant  intends  to 
indirectly  through  an  affiliate  own  or 
operate,  or  both  own  and  operate,  all  or 
part  of  the  Piedra  Buena  Station.  This 
facility  is  a  620  MW  steam  power 
station,  capable  of  burning  natural  gas, 
oil.  or  coal,  and  consists  of  two 
generating  imits,  and  associated 
equipment,  buildings,  and  land. 
Applicant  states  that  the  facility  may  be 
repowered  to  add  approximately  500 
MW  of  additional  capacity. 

Comment  date:  April  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application, 


3.  Corporacion  Independiente  de 
Energia  S.A. 

(Docket  No.  EG99-101-0001 

Take  notice  that  on  March  23, 1999, 
Corporacion  Independiente  de  Energia 
S.A.  (Applicant),  Alsina  495,  Piso  10, 
Capital  Federal,  Buenos  Aires. 
Argentina  1107,  filed  with  the  Federal 
Energy  Regxdatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant,  formed  under  the  laws  of 
the  Republic  of  Argentina,  owns  a  39% 
equity  interest  in  Central  Piedra  Buena 
S.A.,  also  an  Argentine  corporation, 
which  wholly  owns  the  Piedra  Buena 
Station.  Applicant  is  wholly  owned  by 
Independent  Power  International  Ltd., 
which  is  organized  under  the  laws  of 
the  Jersey  Isles.  New  Century 
International,  Inc.  owns  a  21.6%  interest 
in  Independent  Power  International  Ltd. 

New  Century  International,  Inc.  is  a 
wholly-owned  subsidiary  of  NC 
Enterprises,  Inc.,  which  in  turn  is  a 
wholly-owned  subsidiary  of  New 
Century  Energies,  Inc.,  a  registered 
holding  company.  Applicant  intends  to 
indirectly  through  an  affiliate  own  or 
operate,  or  both  own  and  operate,  all  or 
part  of  the  Piedra  Buena  Station.  This 
facility  is  a  620  MW  steam  power 
station,  capable  of  burning  natural  gas. 
oil,  or  coal,  and  consists  of  two 
generating  units,  and  associated 
equipment,  buildings,  and  land. 
Applicant  states  that  the  facility  may  be 
repowered  to  add  approximately  500 
MW  of  additional  capacity. 

Comment  date:  April  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Gregory  R.  Swecker  v.  Midland 
Power  Cooperative 

[Docket  No.  EL99-41-0001 

Take  notice  that  on  March  15, 1999, 
Gregory  R.  Swecker  filed  an  amendment 
to  Ms  complaint  against  Midland  Power 
Cooperative. 

Comment  date:  April  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Fresno  Irrigations  District 

[Docket  No.  EL99-51M)00] 

Take  notice  that  on  March  22, 1999, 
Fresno  Irrigation  District  (Fresno) 
tendered  for  filing  an  Application  for  an 
Order  Directing  the  Establishment  of 
Physical  Interconnection  of  Facilities 
Pursuant  to  Sections  202  and  210  of  the 
Federal  Power  Act  and  Part  32  of  the 


Commission  Regulations,  18  CFR  Part 
32.  The  application  seeks  an  order 
requiring  Pacific  Gas  and  Electric 
Company  to  interconnect  its 
transmission  system  with  Fresno's  12 
kV  distribution  system  at  points 
identified  in  Fresno's  application. 

Fresno  also  seeks  an  order  requiring 
Pacific  Gas  and  Electric  Company  to  file 
an  interconnection  agreement  or  electric 
tariff  establishing  just  and  reasonable 
terms,  conditions  and  charges  imder 
which  such  interconnection  shall  be 
operated  and  maintained. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Florida  Power  Corporation 

[Docket  No.  ER97-4573-0021 

Take  notice  that  on  March  19, 1999, 
Florida  Power  Corporation  tendered  for 
filing  a  refund  compliance  report  in 
compliance  with  the  Commission's 
November  2, 1998,  letter  order. 

Comment  date:  April  8,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Allegheny  Power  Service  Corp. 

[Docket  Nos.  ER99-1002-000  and  ER99- 
1050-000) 

Take  notice  that  on  March  22. 1999, 
Allegheny  Power  Service  Corporation 
tendered  for  filing  an  amendment  to  its 
filing  in  these  dockets  to  comply  with 
Commission  requirements. 

Comment  date:  April  9, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER99-2225-000] 

Take  notice  that  on  March  23, 1999, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  filing  a 
Service  Agreements  between  NYSEG 
and  Carolina  Power  &  Light  and  Edison 
Mission  Energy  (Customer).  These 
Service  Agreements  specify  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  the  NYSEG  open 
access  transmission  tariff  filed  July  9, 
1997  and  effective  on  November  27. 
1997,  in  Docket  No.  ER97-2353-000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
March  22, 1999,  for  the  Service 
Agreements. 

NYSEG  has  served  copies  of  the  filing 
on  The  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  April  9, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  Viigiiiia  Electric  and  Po%ver 
Company 

[Docket  No.  ER99-2 22  7-000) 

Take  notice  that  on  March  19, 1999, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  with 
Delmarva  Power  &  Light  Company 
under  the  Open  Access  Transmission 
Tariff  to  Eligible  Purchasers  dated  July 
14, 1997.  Under  the  tendered  Service 
Agreement,  Virginia  Power  will  provide 
firm  point-to-point  service  to  the 
Transmission  Customer  under  the  rates, 
terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  March  19, 1999,  the  date  of  filing 
the  Service  Agreement. 

Copies  of  the  filing  were  served  upon 
Delmarva  Power  &  light  Company,  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  April  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southwestern  Public  Service 
Company 

[Docket  No.  ER99-2228-000J 

Take  notice  that  on  March  23, 1999, 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  filing 
proposed  amendments  to  its  rate 
schedule  with  Fanners'  Electric 
Cooperative,  Inc.,  a  full  requirements 
wholesale  customer. 

The  amendment  allows  this  customer 
to  participate  in  the  interruptible  load 
program  available  to  all  of 
Southwestem's  full  requirements 
wholesale  customers. 

Comment  date:  April  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at<the  end  of  this  notice. 

11.  California  Power  Exchange 
Corporation 

[Docket  No.  ERg9-2229-000] 

Take  notice  that  on  March  23,  1999, 
California  Power  Exchange  Corporation 
(Power  Exchange),  on  behalf  of  soon-to- 
be  established  division  (CalPX  Trading 
Services,  or  CTS),  tendered  for  filing 
with  the  Commission  an  application 
seeking  Commission  authorization  to 
conduct  a  "Block-Forward  Market"  for 
the  sales  and  purchases  of  energy  for 
delivery  through  the  Power  Exchange 
Day  Ahead  Market,  and  seeking 
Commission  treatment  similar  to  that  of 
an  unaffiliated  power  marketer  with 
respect  to  the  Block-Forward  Market. 
CTS  also  seeks  various  blanket  waivers 
and  authorizations  similar  to  those 
customarily  granted  to  power  marketers. 


Comment  date:  April  12,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER99-223O-O0OI 

Take  notice  that  on  March  22, 1999, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  with 
Enserch  Energy  Services,  Inc.,  under  its 
FERC  Electric  Tariff  No.  8. 

Central  Vermont  requests  waiver  of 
the  Conunission's  Regulations  to  permit 
the  service  agreement  to  become 
effective  on  March  22, 1999. 

Comment  date:  April  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER99-2232-000] 

Take  notice  that  on  March  23, 1999, 
Wisconsin  Electric  Power  Company 
tendered  for  filing  notice  that  effective 
sixty  days  from  the  date  of  filing. 
Service  Agreement  Nos.  2  and  23  under 
Wisconsin  Electric  Power  Company's 
Coordination  Sales  Tariff,  FERC  Electric 
Tariff  Original  Volume  No.  2  are  to  be 
canceled  as  a  result  of  MidCon  Power 
Services  Corp.  (MidCon)  and  Energy 
Masters  International  (EMI)  f/k/a 
Cenergy,  Inc.,  recent  FERC  filings 
stating  they  are  no  longer  functioning  as 
power  msirketers. 

Copies  of  the  filing  have  been  served 
on  MidCon,  EMI,  Michigan  Public 
Service  Commission,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date.- April  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER99-2  2 34-000] 

Take  notice  that  on  March  23,  1999, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  an  Agreement  with  Steuben  Rural 
Electric  Cooperative,  Inc.  (SREC),  for 
facilities  Agreement. 

NYSEG  has  served  copies  of  the  filing 
on  The  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  April  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Aquila  Energy  Marketing  Corp. 

[Docket  No.  ER99-2235-O00] 

Take  notice  that  on  March  23, 1999, 
Aquila  Energy  Marketing  Corporation 
(AEMC)  and  UtiliCorp  United  Inc. 
(UtiliCorp),  on  behalf  of  its  Missouri 
Public  Service  (MPS)  operating  division. 


jointly  filed  a  Unit  Power  Sales 
Agreement  between  AEMC  and 
UtiliCorp  (MPS)  dated  February  16, 
1999. 

Comment  date:  April  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  p«^ 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  99-«157  Filed  4-1-99;  8:45  am) 

BHJJNQ  CODE  8717-(n-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-202-001 ,  et  al.] 

MidAmerican  Energy  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  25, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  MidAmerican  Energy  Company 

[Docket  No.  ER99-202-0011 

Take  notice  that  on  March  22, 1999, 
MidAmerican  Energy  Company 
(MidAmerican),  P.O.  Box  657,  666 
Grand  Avenue,  Des  Moines,  Iowa  50303 
tendered  for  filing  changes  to  its  Open 
Access  Transmission  Tariff  (OATT),  for 
the  pmpose  of  complying  with  the 
Order  Accepting  For  Filing,  As 
Modified,  Revisions  To  Open  Access 
Tariff  issued  in  this  proceeding  on 
February  25, 1999. 

Copies  of  the  filing  were  served  on  all 
customers  having  service  agreements 
with  MidAmerican  imder  the  OATT,  the 
Iowa  Utilities  Board,  the  Illinois 
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Commerce  Commission,  the  South 
Dakota  Public  Utilities  Commission  and 
all  parties  to  this  proceeding. 

Comment  date:  April  9,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  South  Carolina  Electric  &  Gas 
Company 

IDocket  No.  ER99-2 105-000] 

Take  notice  that  on  March  22, 1999, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G),  tendered  for  filing  an 
amendment  to  the  original  filing 
establishing  Tractebel  Energy  Marketing 
as  a  customer  under  the  terms  of 
SCE&G's  Negotiated  Market  Sales  Tariff. 
The  service  agreement  inadvertently  left 
out  of  the  filing  package  was 
resubmitted  and  a  request  was  made  to 
amend  the  application  filing  to  include 
this  document. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  date  of  filing. 
Accordingly,  SCE&G  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  amendment  request  and 
the  service  agreement  document  were 
served  upon  Tractebel  Energy  Marketing 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  April  9, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Cinergy  Services,  Inc. 

[Docket  No.  ER99-2212-0001 

Take  notice  that  on  March  22, 1999, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI).  changes  to  its  Cost- 
Based  Power  Sales  Tariff,  Original 
Volume  No.  6  and  its  Market-Based 
Power  Sales  Tariff,  Original  Volume  No. 
7  to  become  effective  March  22, 1999. 

Cinergy  Operating  Companies 
respectively  request  that  these  changes 
to  the  Tariffs  become  effective  on  the 
date  of  this  filing  March  22, 1999. 

Copies  of  the  filing  were  served  on 
parties  to  FERC  Docket  No.  ER99-962- 
000,  wholesale  customers  under  the 
Tariffs,  and  the  public  service 
commissions  of  Indiana,  Ohio  and 
Kentucky. 

Comment  date:  April  9. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Dayton  Power  and  Light  Company 

[Docket  No.  ER99-2 2 13-000] 

Take  notice  that  on  March  22, 1999, 
Dayton  Power  and  Light  Company 
(Dayton)  tendered  for  filing  service 
agreements  establishing  Koch  Energy 
Trading,  Inc.,  as  customers  under  the 


terms  of  Dayton's  Open  Access 
Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
Koch  Energy  Trading,  Inc.,  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  April  9,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PacifiCorp 

[Docket  No.  ER99-2214-000] 

Take  notice  that  on  March  22, 1999, 
PacifiCorp,  tendered  for  filing  in 
accordance  vdth  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
Mutual  Netting/Closeout  Agreements 
between  PacifiCorp  and  ACN  Power, 
Inc..  Clark  Public  Utilities,  Englehard 
Power  Marketing,  Flathead  Electric 
Cooperative,  Inc.  &  Energy  Northwest, 
Inc.,  Koch  Energy  Trading,  Inc., 
Merchant  Energy  Group  of  the 
Americas,  Public  Service  Company  of 
Colorado,  and  Tri-State  Generation  & 
Transmission  Association  Inc. 

Copies  of  this  filing  were  supplied  the 
Washington  Utilities  and  Transportation 
Commission  and  the  Public  Utility 
Commission  of  Oregon. 

Comment  date:  April  9,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Florida  Power  requests  that  the 
amendment  be  accepted  for  filing  to 
become  effective  on  March  22, 1999. 


6.  PacifiCorp 

[Docket  No.  ER99-2 2 15-000] 

Take  notice  that  on  March  22, 1999. 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
the  fully  executed  Generation  Control, 
Storage,  and  Firm  Power  Supply 
Agreement  between  PacifiCorp  and 
Eugene  Water  &  Electric  Board  under 
PacifiCorp's  FERC  Electric  Tariff.  First 
Revised  Volume  No.  12.  This  agreement 
replaces  the  unexecuted  agreement 
previously  accepted  for  filing  by  the 
Commission. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  April  9. 1999,  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Florida  Power  Corporation 

[Docket  No.  ER99-2  2 16-000] 

Take  notice  that  on  March  22, 1999, 
Florida  Power  Corporation  (FPC), 
tendered  for  filing  Amendment  No.  2  to 
Contract  for  Interchange  Service 
Between  Florida  Power  Corporation  and 
Seminole  Electric  Cooperative,  Inc. 


Comment  date:  April  9.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  California  Edison  Company 

[Docket  No.  ER99-2217-000] 

Take  notice  that  on  March  22, 1999. 
Southern  California  Edison  Company 
(SCE).  tendered  for  filing  Amendment 
No.  2  (Amendment  No.  2)  to  the  Edison- 
Vemon  1997  Restructuring  Agreement 
between  SCE  and  the  City  of  Vernon, 
California.  Included  in  Amendment  No. 
2  as  Attachment  Nos.  1.  2  and  3  are: 
Amendment  No.  3  to  the  Edison- Vernon 
Firm  Transmission  Service  Agreement. 
Amendment  No.  4  to  the  Edison- Vernon 
Mead  Firm  Transmission  Service 
Agreement,  and  Amendment  No.  3  to 
the  Edison- Vernon  Victorville-Lugo 
Finn  Transmission  Service  Agreement. 

Amendment  No.  2  permanently 
converts  the  transmission  loss 
methodology  under  existing 
transmission  contracts  to  the 
Independent  System  Operator  Tariff  loss 
methodology. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  April  9. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  The  Detroit  Edison  Company 

[Docket  No.  ER99-2218-000] 

Take  notice  that  on  March  22, 1999. 
The  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  forms  of 
retail  transmission  service  agreement 
imder  Detroit  Edison's  open  access 
transmission  tariff  (the  Detroit  Edison 
Transmission  Tariff)  and  the  joint  open 
access  transmission  tariff  of  Consumers 
Energy  Company  and  Detroit  Edison 
(the  Joint  Transmission  Tariff).  Detroit 
Edison  submits  these  forms  of  service 
agreement  for  use  in  providing  retail 
transmission  service  under  the  Detroit 
Edison  Transmission  Tariff  and  the  Joint 
Transmission  Tariff  to  retail  electric 
customers  and  their  designated  agents 
taking  retail  service  under  Detroit 
Edison's  Electric  Choice  retail  access 
program. 

Detroit  Edison  requests  an  effective 
date  of  the  proposed  forms  of  retail 
transmission  service  agreement  of  sixty 
days  after  the  date  of  this  filing. 

Comment  date:  April  9. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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10.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER99-222O-0O0] 

Take  notice  that  on  March  22, 1999, 
Wisconsin  Electric  Power  Company, 
tendered  for  filing  notice  that  hereby 
effective  sixty  days  from  date  of  filing, 
Service  Agreement  Nos.  7,  96  and  100, 
under  Wisconsin  Energy  Corporation 
Operating  Companies'  FERC  Electric 
Tariff,  Original  Volume  No.  1,  are  to  be 
canceled.  The  affected  customers  are 
lUC  Power  Services,  Kimball  Power 
Services,  and  Energy  Masters, 
International. 

Copies  of  the  filing  have  been  served 
on  the  Michigan  Public  Service 
Commission  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  April  9, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER99-2221-000] 

Take  notice  that  on  March  22, 1999, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G),  tendered  service  agreements 
establishing  Southern  Company  Energy 
Marketing,  L.P.  and  Statoil  Energy 
Trading,  Inc.,  as  customers  under  the 
terms  of  SCE&G's  Open  Access 
Transmission  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreements.  Accordingly, 
SCE&G  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
Southern  Company  Energy  Marketing, 
L.P.  and  Statoil  Energy  Trading,  Inc., 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  April  9, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER9&-2222-O0O] 

Take  notice  that  on  March  22, 1999, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  tendered  a  service  agreement 
for  Firm  Point-to-Point  Transmission 
service  establishing  Southern  Company 
Energy  Marketing,  L.P.  as  a  ciistomer 
under  the  terms  of  SCE&G's  Open 
Access  Transmission  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreement.  Accordingly,  SCE&G 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  this  filing  were  served  upon 
Southern  Company  Energy  Marketing, 
L.P.  and  the  South  Carolina  Public 
Service  Commission. 


Comment  date:  April  9, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Great  Bay  Power  Corporation 

[Docket  No.  ER99-2223-000] 

Take  notice  that  on  March  22, 1999. 
Great  Bay  Power  Corporation  (Great 
Bay),  tendered  for  filing  a  service 
agreement  between  Enserch  Energy 
Services,  Inc.,  and  Great  Bay  for  service 
under  Great  Bay's  revised  Tariff  for 
Short  Term  Sales.  This  Tariff  was 
accepted  for  filing  by  the  Commission 
on  July  24, 1998,  in  Docket  No.  ER98- 
3470-000. 

The  service  agreement  is  proposed  to 
be  effective  March  17, 1999. 

Comment  date:  April  9, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  York  SUte  Electric  &  Gas 
Corporation 

[Docket  No.  ER99-2224-000] 

Take  notice  that  on  March  22, 1999, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tender  for  filing 
an  executed  Network  Service  and 
Network  Operating  Agreements  between 
NYSEG  and  two  energy  service 
companies  participating  in  its  retail 
access  program.  The  energy  service 
companies  are  Columbia  Energy,  Inc., 
and  DukeSolutions,  Inc.  These 
Agreements  specify  that  the 
Transmission  Customer  has  agreed  to 
the  rates,  terms  and  conditions  of 
NYSEG's  currently  effective  open  access 
transmission  tariff  and  other  revisions  to 
the  OATT  applicable  to  all  customers 
who  take  service  under  its  retail  access 
program. 

NYSEG  requests  waiver  of  the 
Commission's  60-day  notice 
requirements  and  an  effective  date  for 
the  Agreements  of  one  day  after  the 
filing  of  the  Service  Agreements  by 
NYSEG  vnth  the  Commission.  NYSEG 
has  served  copies  of  the  filing  on  the 
New  York  State  Public  Service 
Commission  and  the  Transmission 
Customers. 

Comment  date:  April  9, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER99-2231-000] 

Take  notice  that  on  March  22, 1999, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  service  agreement  with 
Merchant  Energy  Group  of  the 
Americas,  Inc.,  under  its  FERC  Electric 
Tariff  No.  8 

Central  Vermont  requests  waiver  of 
the  Conunission's  Regulations  to  permit 


the  service  agreement  to  become 
effective  on  March  22, 1999. 

Comment  date:  April  9, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  shotild  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  shotdd  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  99-6120  Filed  4-1-99;  8:45  am) 

BILUNG  COOE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Dodnt  No.  EL9»-71-000.  at  al.] 

PJM  interconnection,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Rlings 

March  23, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PJM  Interconnection,  LLC 

[Docket  No.  EL98-71-000J 

Take  notice  that  on  March  16. 1998. 
PJM  Interconnection.  L.L.C.  (PJM). 
tendered  for  filing  an  Amendment  To 
Petition  For  Temporary  Waiver  Of 
Annual  Charges. 

Copies  of  this  filing  were  served  upon 
all  members  of  PJM  and  the  parties 
listed  on  the  official  service  list 
compiled  by  the  Federal  Energy 
Regulatory  Commission  in  this  docket. 

Comment  date:  April  15. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Co.,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER99-884-000] 

Take  notice  that  on  March  17, 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  tendered 
for  filing  a  request  to  withdrawits  filing 
submitted  in  Docket  No.  ER99-884-000. 
Allegheny  Power  will  not  seek 
authorization  at  this  time  to  include 
ancillary  services  in  its  cost-based 
generation  tariff. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Pubhc  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  April  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Wisconsin  Public  Service  Corp.  and 
Upper  Peninsula  Power  Co. 

[Docket  No.  ER99-2 159-000] 

Take  notice  that  on  March  17, 1999, 
Wisconsin  Pubhc  Service  Corporation 
(WPSC)  and  Upper  Peninsula  Power 
Company  (UPPCo)  tendered  for  filing  a 
revised  code  of  conduct  between  WPSC 
and  UPPCo  filed  on  March  15, 1999,  in 
the  above-referenced  docket. 

Comment  date:  April  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER99-2 189-000] 

Take  notice  that  on  March  16, 1999, 
Puget  Sound  Energy.  Inc.,  tendered  for 
filing  notification  of  its  withdrawal  from 
the  Northwest  Regional  Transmission 
Association  effective  immediately. 

Comment  date:  April  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Consolidated  Edison  Company  Of 
New  York,  Inc. 

[Docket  No.  ER99-219(M)00] 

Take  notice  that  on  March  18, 1999, 
Consolidated  Edison  Company  of  New 
York,  hic.  (Con  Edison),  tendered  for 
filing  amendments  to  Con  Edison's 
FERC  Electric  Rate  Schedule  No.  1 
which  is  Con  Edison's  Open  Access 
Transmission  tariff  (OA'TT).  The 
proposed  modifications  have  been 
approved  by  the  New  York  State  Public 


Service  Commission  (PSCNY)  in 
conjunction  with  Con  Edison's  retail 
access  program. 

Con  Edison  has  requested  that  the 
Commission  waive  its  prior  notice  and 
filing  requirements  so  that  the 
amendments  can  be  effective  on  March 
19, 1999. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
PSCNY,  all  parties  that  have  executed 
service  agreements  under  Con  Edison's 
OATT,  and  all  parties  to  PSCNY  Case 
96-E-0897. 

Comment  date:  April  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Consolidated  Edison  Company  Of 
New  York,  Inc. 

[Docket  No.  ER99-2191-000] 

Take  notice  that  on  March  18, 1999, 
Consolidated  Edison  Company  of  New 
York,  hic.  (Con  Edison),  tendered  for 
filing  amendments  to  Con  Edison's 
FERC  Electric  Rate  Schedule  No.  3 
which  is  Con  Edison's  Retail  Access 
tariff.  Con  Edison  has  requested  that  the 
Commission  waive  its  prior  notice  and 
filing  requirements  so  that  these 
amendments  can  be  effective  on  March 
19, 1999. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
New  York  State  Public  Service 
Commission,  parties  to  Con  Edison's 
service  restructuring  proceeding  before 
the  New  York  State  Department  of 
Public  Service  and  all  parties  that  have 
executed  agreements  imder  Con 
Edison's  Open  Access  Transmission 
Tariff. 

Comment  date:  April  7. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  California  Edison  Co. 

[Docket  No.  ER99-2 192-000] 

Take  notice  that  on  March  18, 1999, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  revision  to 
Exhibit  A,  Specifications  for  Wholesale 
Distribution  Service,  to  the  Service 
Agreement  for  Wholesale  Distribution 
Service  with  SCE's  Generation  Business 
Unit  under  the  Wholesale  Distribution 
Access  Tariff. 

Copies  of  the  filling  were  served  upon 
the  Public  UtiUties  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  April  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

a.  Carolina  Power  &  Light  Company 

[Docket  No.  ER99-2 193-000] 

Take  notice  that  on  March  18, 1999, 
Carolina  Power  &  Light  Company 


(CP&L)  tendered  for  filing  an  executed 
Service  Agreement  with  Dayton  Power 
and  Light  Company  imder  ihe 
provisions  of  CP&L's  Market-Based 
Rates  Tariff,  FERC  Electric  Tariff  No.  4. 
This  Service  Agreement  supersedes  the 
un-executed  Agreement  originally  filed 
in  Docket  No.  ER98-3385-O00  and 
approved  effective  May  18, 1998. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  April  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Power  &  Light  Company 

[Docket  No.  ER99-2 194-000] 

Take  notice  that  on  March  18. 1999, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  a  notice  of 
cancellation  of  Service  Agreement  vrith 
the  City  of  Starke,  Florida,  under  FPL's 
FERC  Electric  Tariff,  Third  Revised 
Volume  No.  1. 

Comment  date:  April  7, 1999,  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PacifiCorp 

[Docket  No.  ER99-2195-000]  I 

Take  notice  that  on  March  18, 1999, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations,  a 
Notice  of  Termination  of  PacifiCorp 's 
Rate  Schedule  FERC  No.  312  with 
Nevada  Power  Company. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  April  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Ohio  Valley  Electric  Corporation 

[Docket  No.  ER99-2196-O00] 

Take  notice  that  on  March  18, 1999, 
Ohio  Valley  Electric  Corporation 
(including  its  wholly-owned  subsidiary; 
hidiana-Kentucky  Electric  Corporation) 
(OVEC),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
Transmission  Service,  dated  March  2, 
1999  (the  Service  Agreement)  between 
PG&E  Energy  Trading-Power,  L.P. 
(PG&E  Energy  Trading)  and  OVEC. 

OVEC  proposes  an  effective  date  of 
March  2, 1999,  and  requests  waiver  of 
the  Commission's  notice  requirement  to 
allow  the  requested  effective  date.  The 
Service  Agreement  provides  for  non- 
firm  transmission  service  by  OVEC  to 
PG&E  Energy  Trading. 

Copies  of  this  filing  were  served  upon 
the  California  Public  Utilities 
Commission  and  PG&E  Energy  Trading. 
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Comment  date:  April  7, 1999,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

12.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER99-2197-0001 

Take  notice  that  on  March  18, 1999, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E)  tendered  for  filing 
pursuant  to  Section  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  a  Service 
Agreement  between  CHG&E  and 
Tractebel  Energy  Marketing,  Inc.  The 
terms  and  conditions  of  service  under 
this  Agreement  are  made  pursuant  to 
CHCatE's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
Tarifi)  accepted  by  the  Commission  in 
Docket  No.  ER97-890-000. 

CHG&E  also  has  requested  waiver  of 
the  60-day  notice  provision  pursuant  to 
18  CFR  Section  35.11. 
'   A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  April  7, 1999,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

13.  Otter  Tail  Power  Company 

[Docket  No.  ER99-2198-000] 

Take  notice  that  on  March  18, 1999, 
Otter  Tail  Power  Company  (Otter  Tail) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  its  FERC 
Electric  Rate  SchediUe,  an  application 
for  blanket  authorizations  and  for 
certain  waivers  of  the  Commission's 
Regulations.  Otter  Tail  intends  to  engage 
in  transactions  in  which  Otter  Tail  sells 
electricity  at  rates  and  on  terms  and 
conditions  that  are  negotiated  with  the 
purchasing  party. 

Otter  Tail  has  requested  expedited 
action  on  its  filing  so  that  the 
Commission  may  accept  Otter  Tail's  rate 
schedule  for  filing  to  become  effective 
as  soon  as  possible. 

Otter  Tail  has  also  served  a  copy  of 
the  application  on  the  state  utility 
commissions  in  which  it  provides  retail 
electric  service,  the  Minnesota  Public 
Utilities  Commission,  the  North  Dakota 
Public  Service  Commission,  and  the 
South  Dakota  Public  Utilities 
Commission. 

Comment  date:  April  7, 1999,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  vdll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergen, 
Secretary. 

[FR  Doc.  99-6119  Filed  4-1-99;  8:45  am] 
SaiJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Erwrgy  Regulatory 
Commisaion 

[Docket  No.  EQ90-71-000,  at  al.] 

Woodstock  Hills,  LLC,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

March  24, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Woodstock  Hills  LLC 

[Docket  No.  EG99-71-000J 

Take  notice  that  on  March  22, 1999, 
Woodstock  Hills  LLC  filed  an  amended 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status. 

Comment  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  FirstEnergy  Operating  Companies: 
The  Cleveland  Electric  niuminating 
Company;  Ohio  Edison  Company; 
Pennsylvania  Power  Company;  The 
Toledo  Edison  Company  Transferors; 
American  Transmission  Systems,  Inc., 
Transfieree 

[Docket  No.  EC99-53-OO01 

Take  notice  that  on  March  19, 1999, 
the  FirstEnergy  Operating  Compeinies 
filed  an  application  pursuant  to  Section 
203  of  the  Federal  Power  Act,  16  U.S.C. 
824b,  for  authorization  to  transfer 
ownership  and  operational  control  of 
their  jurisdictional  transmission 
&cilities  to  American  Transmission 
Systems,  Inc.  (ATSI).  The  applicants 
state  that  ATSI  is  a  wholly-owned 
subsidiary  of  FirstEnergy  Corp.,  and  that 


ATSI  does  not  currently  own  or  operate 
any  facilities  subject  to  the  jurisdiction 
of  the  Commission.  The  applicants  state 
further  that  upon  the  grant  of 
Commission  authorization,  ATSI  will 
own  and  operate  all  transmission 
facilities  of  the  FirstEnergy  Operating 
Companies  subject  to  the  jurisdiction  of 
the  Commission,  and  will  provide 
transmission  services  pursuant  to  the 
terms  and  conditions  set  forth  in  its  own 
Open  Access  Transmission  Tariff  to  be 
submitted  in  a  separate  filing  under 
section  205  of  the  Federal  Power  Act,  16 
U.S.C.  824d. 

Comment  date:  April  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Sahacogen  (Chonburi)  Co.  Ltd. 

[Docket  No.  EG99-96-000I 

Take  notice  that  on  March  18, 1999, 
Sahacogen  (Chonburi)  Co.  Ltd. 
(Sahacogen)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  piirsuant  to  Part  365  of 
the  Commission's  regulations. 

Sahacogen  will  acquire  a  122  MW 
eligible  facility  located  in  Sriracha, 
Thailand.  Sahacogen  states  that, 
following  the  close  of  the  acquisition,  it 
will  be  engaged  directly  and  exclusively 
in  the  business  of  owning  and/or 
operating  all  or  part  of  an  eligible 
fecility  (as  defined  in  Section  32(a)(1)  of 
the  Public  Utility  Holding  Company 
Act);  selling  electricity  at  wholesale  to 
the  Electricity  Generating  Authority  of 
Thailand,  a  government  corporation 
operating  imder  the  laws  of  Thailand; 
and  at  wholesale  to  Saha  Pathana  Inter- 
Holdings  Pic,  a  Thai  corporation,  which 
vkrill  on-sell  to  industrial  and 
commercial  consumers  in  an  industrial 
park  in  which  the  Facility  is  situated; 
'  and,  possibly,  selling  electricity  at  retail 
to  customers  none  of  which  will  be 
located  within  the  United  States. 

Comment  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  UAE  Lowell  Power  LLC 

[Docket  No.  EG99-98-000] 

Take  notice  that  on  March  19, 1999. 
UAE  Lowell  Power  LLC  (ULP)  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

ULP  is  a  Delaware  Limited  Liability 
Company  which  was  organized 
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exclusively  for  the  purpose  of 
developing,  owning,  and  operating  an 
electric  generating  facility  in  Lowell, 
Massachusetts.  ULP's  facility  is  an  82 
MW  net  capacity,  gas-fired  cogeneration 
facility.  ULP  states  that  no  rate  or  charge 
in  connection  with  this  facility  was  in 
effect  under  the  laws  of  any  state  as  of 
October  24,  1992  or  any  time  thereafter. 
ULP  further  states  that  copies  of  the 
application  were  served  upon  the 
Seciuities  and  Exchange  Commission 
and  the  Massachusetts  Department  of 
Telecommunications  and  Energy. 

Comment  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  wUl  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Torco  Energy  Marketing,  Inc.; 
INFINERGY  Services,  LLC 

(Docket  Nos.  ER92-429-018  and  ER98-3478- 
002] 

Take  notice  that  on  March  15, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

6.  J.  Anthony  &  Associates  Ltd; 
Electrion  Incorporated 

(Docket  Nos.  ER95-784-015  and  ER98-3171- 
002] 

Take  notice  that  on  March  17, 1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

7.  Revelation  Energy  Resources 
Corporation 

(Docket  No.  ER97-765-0021 

Take  notice  that  on  March  16, 1999, 
the  above-mentioned  power  marketer 
filed  a  quarterly  report  with  the 
Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  Internet  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 


8.  Zapco  Power  Marketers,  Inc.;  Tri- 
Valley  Corporation;  Industrial  Gas  & 
Electric  Services  Company;  Enpower 
Inc. 

(Docket  Nos.  ER98-689-004;  ER97-3428- 
005;  ER95-257-017;  and  ER95-1 752-009) 
Take  notice  that  on  March  22. 1999. 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only.  These 
filings  are  available  for  public 
inspection  and  copying  in  the  Public 
Reference  Room  or  on  the  internet  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

9.  DTE  Edison  America,  Inc. 

(Docket  No.  ER98-3026-0021 

Take  notice  that  on  March  18. 1999. 
the  above-mentioned  power  marketer 
filed  a  quarterly  report  with  the 
Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  internet  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

10.  Reliable  Energy,  Inc. 

(Docket  No.  ER98-3 261-001] 

Take  notice  that  on  March  19, 1999, 
the  above-mentioned  power  marketer 
filed  a  quarterly  report  with  the 
Conunission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  internet  at 
www.ferc.fed.us/online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

11.  Jersey  Central  Power  &  Light 
Company;  Metropolitan  Edison 
Company;  Pennsylvania  Electric 
Company 

[Docket  No.  ER99-2167-000] 

Take  notice  that  on  March  15, 1999, 
the  above-referenced  public  utilities 
filed  their  quarterly  transaction  report 
for  the  quarter  ending  December  31. 
1998. 

Comment  date:  April  13. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  EnergyChoice,  LLC 

(Docket  No.  ER99-2 188-000] 

Take  notice  that  on  March  17, 1999. 
EnergyChoice,  LLC  (EnergyChoice), 
tendered  for  filing  notice  that  it  became 
insolvent,  terminated  all  operations  and 
filed  a  final  tax  retiun  for  the  year 
ending  December  13, 1997. 


EnergyChoice  requests  that  the      

Commission  cancel  all  applicable  FERC 
rate  schedules  and  remove 
EnergyChoice  from  the  Commission's 
records  and  data  base. 

Comment  date:  April  6. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Duquesne  Light  Company 

(Docket  No.  ER99-2199-0001 

Take  notice  that  on  March  19, 1999, 
Duquesne  Light  Company  PLC), 
tendered  for  filing  a  Service  Agreement 
dated  March  18, 1999  with  Statoil 
Energy  Trading.  Inc.,  under  DLC's  Open 
Access  Transmission  Tariff  (Tariff).  The 
Service  Agreement  adds  Statoil  Energy 
Trading,  Inc.,  as  a  customer  under  the 
Tariff. 

DLC  requests  an  effective  date  of 
March  18, 1999,  for  the  Service 
Agreement. 

Comment  date:  April  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Green  Mountain  Power  Corporation 

(Docket  No.  ER99-2200-000] 

Take  notice  that  on  March  19, 1999. 
Green  Mountain  Power  Corporation 
tendered  for  filing  a  Power  Sales 
Agreement  with  Green  Mountain  Energy 
Resources,  LX.C. 

Green  Mountain  requests  an  effective 
date  of  March  22. 1999. 

Comment  date:  April  8, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Consumers  Energy  Company 

Docket  No.  ER99-2201-O00 

Take  notice  that  on  March  19. 1999, 
Consumers  Energy  Company 
(Consxuners)  tendered  for  filing  an 
executed  Service  Agreement  for 
Network  Integration  Transmission 
Service  and  an  executed  Network 
Operating  Agreement,  pursuant  to 
Consumers'  Open  Access  Transmission 
Service  Tariff,  with  Delphi  Energy  and 
Engine  Management  Systems — 
Coopersville  (Customer).  The 
agreements  have  an  effective  date  of 
March  15. 1999. 

Copies  of  the  filed  agreements  were 
served  upon  the  Michigan  Public 
Service  Commission  and  the  Customer. 

Comment  date:  April  8. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Kansas  City  Power  &  Light 
Company  . 

(Docket  No.  ER99-2202-0001 

Take  notice  that  on  March  19, 1999, 
Kansas  Qty  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
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Agreement  dated  March  2, 1999  by 
KCPL.  This  Agreement  provides  for  the 
rates  and  charges  for  Firm  Transmission 
Service  by  KCPL  for  wholesale 
transactions.  In  its  filing,  KCPL  states 
that  the  rates  included  in  the  above- 
mentioned  Service  Agreement  are 
KCPL's  rates  and  charges  in  the 
compUance  filing  to  FERC  Order  888-A 
in  Docket  No.  OA97-636-000. 

KCPL  proposes  an  effective  date  of 
January  1,  2000. 

Comment  date:  April  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Kansas  City  Po¥wr  &  Light 
Company 

[Docket  No.  ER99-2203-000] 

Take  notice  that  on  March  19, 1999, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  March  2, 1999  by 
KCPL.  This  Agreement  provides  for  the 
rates  and  charges  for  Firm  Transmission 
Service  by  KCPL  for  wholesale 
transactions.  In  its  filing,  KCPL  states 
that  the  rates  included  in  the  above- 
mentioned  Service  Agreement  are 
KCPL's  rates  and  charges  in  the 
compliance  filing  to  FERC  Order  888-A 
in  Docket  No.  OA97-636-000. 

KCPL  proposes  an  effective  date  of 
April  1, 1999. 

Comment  date:  April  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Kansas  Qty  Power  &  Light 
Company 

[Docket  No.  ER99-2204-000] 

Take  notice  that  on  March  19, 1999, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  two  Service 
Agreements  dated  March  2, 1999  by 
KCPL.  This  Agreement  provides  for  the 
rates  and  charges  for  Firm  Transmission 
Service  by  KCPL  for  wholesale 
transactions.  In  its  filing,  KCPL  states 
that  the  rates  included  in  the  above- 
mentioned  Service  Agreement  are 
KCPL's  rates  and  charges  in  the 
compliance  filing  to  FERC  Order  888-A 
in  Docket  No.  OA97-636-000. 

KCPL  proposes  an  effective  date  of 
Jime  1, 1999. 

Comment  date:  April  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  PacifiCorp 

[Docket  No.  ER99-2205-0O0J 

Take  notice  that  on  March  19, 1999, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
the  Power  Sales  Agreement  with 
Flathead  Electric  Cooperative,  Inc.,  and 


Energy  Northwest  Inc. ,  under 
PacifiCorp's  FERC  Electric  Tariff,  First 
Revised  Volume  No.  12. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  April  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  PacifiCorp 

[Docket  No.  ER99-2206-000J 

Take  notice  that  on  March  19, 1999, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
the  Bigfork  Output  Power  Sales 
Agreement  with  Flathead  Electric 
Cooperative,  Inc.,  imder  PacifiCorp's 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  12. 

PacifiCorp  requests  that  the 
Commission  grant  a  waiver  of  prior 
notice  and  accept  for  filing  the  enclosed 
Power  Sales  Agreement  and  assign  an 
effective  date  of  May  5, 1999. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  April  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Carolina  Power  &  Light  Company 

[Docket  No.  ER99-2207-OOOJ 

Take  notice  that  on  March  19, 1999, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  Service 
Agreements  for  Short-Term  Firm  Point- 
to-Point  Transmission  Service  and  Non- 
Firm  Point-to-Point  Transmission 
Service  with  Energy  Transfer  Group, 
L.L.C.,  Service  to  this  Eligible  Customer 
will  be  in  accordance  with  the  terms 
and  conditions  of  Carolina  Power  & 
Light  Company's  Open  Access 
Transmission  Tariff. 

CP&L  is  requesting  an  effective  date  of 
March  10, 1999,  for  these  Agreements. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  April  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

22.  Southern  Califoniia  Edison  Co. 

[Docket  No.  ER99-2208-000] 

Take  notice  that  on  March  19, 1999, 
Southern  California  Edison  Company 
(SCE),  tendered  for  filing  a  revision  to 
Exhibit  A,  Specifications  for  Wholesale 
Distribution  Service,  to  the  Service 
Agreement  for  Wholesale  Distribution 
Service  between  SCE-QF  Resources  and 


SCE  Power  Grid  Business  Unit  imder 
the  Wholesale  Distribution  Access 
Tariff. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  uf  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  April  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  PacifiCorp 

[Docket  No.  ER99-2209-000] 

Take  notice  that  on  March  19, 1999, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations, 
lunbrella  Service  Agreements  with  ACN 
Power,  Inc.,  fiugene  Water  &  Electric 
Board,  Morgan  Stanley  Capital  Group 
Inc.,  Southern  Cafifomia  Edison 
Company,  and  Utah  Associated 
Municipal  Power  Systems  imder 
PacifiCorp's  FERC  Electric  Tariff,  First 
Revised  Voliune  No.  12.  In  connection 
therewith,  a  Certificate  of  Concurrence 
by  Southern  California  Edison  Company 
was  also  tendered. 

Copies  of  this  fiUng  were  supplied  to 
the  Ptiblic  Utility  Commission  of 
Oregon  and  the  Washington  Utilities 
and  Transportation  Commission. 

Comment  date:  April  8,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  New  England  Power  Company 

[Docket  No.  ER99-2210-000) 

Take  notice  that  on  March  19, 1999, 
New  England  Power  Company  (NEP), 
tendered  for  filing  a  Notice  of 
Cancellation  of  the  Unit  Power 
Contracts  between  NEP  and  Hingham 
Municipal  Lighting  Plant,  North 
Attleborough  Electric  Department, 
Middleton  Electric  Light  Department 
and  Groton  Electric  Light  Department. 

NEP  requests  that  cancellation  be 
effective  on  February  28, 1999. 

Comment  date:  April  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Duquesne  Light  Company 

[Docket  No.  ER99-22 11-000] 

Take  notice  that  on  March  19, 1999, 
Duquesne  Light  Company  (Duquesne), 
tendered  for  filing  imder  Duquesne's 
pending  Market-Based  Rate  Tariff, 
(Docket  No.  ER98-4 159-000)  executed 
Service  Agreement  at  Market-Based 
Rates  with  Enserch  Energy  Services, 
Inc.,  (Customer). 

Duquesne  has  requested  the 
Commission  waive  its  notice 
requirements  to  allow  the  Service 
Agreement  to  become  effective  as  of 
March  18,  1999. 
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Copies  of  this  filing  were  served  upon 
Customer. 

Comment  date:  April  8, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Geysers  Power  Company,  LLC 

(Docket  No.  ES99-35-O00] 

Take  notice  that  on  March  22, 1999, 
Geysers  Power  Company,  LLC  (Geysers 
Power)  filed  an  application  for 
authorization  to  issue  securities  and 
assume  liabilities  and  motion  for 
expedited  consideration  in  coiuiection 
wtth  a  leveraged  lease  financing  of  the 
Geysers  geothermal  generating  facilities. 
Geysers  Power  requests  the^Commission 
to  waive  the  30-day  notice  period 
generally  provided  for  in  granting 
blanket  authorization  under  Section  204 
to  permit  Geysers  Power  to  enter  a  sale 
leaseback  financing  transaction  on  April 
30. 1999,  or,  in  the  alternative,  to  grant 
Geysers  Power  specific  Section  204 
audiority  to  execute  the  sale  leaseback 
financing  transaction  described  in  the 
Application  on  that  date.  Geysers  Power 
also  requests  certain  exemptions  from 
and  waivers  of  Sections  34.2  and  34.4  of 
the  Commission's  regulations. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-8121  Filed  4-1-99;  8:45  am] 

BiLUNG  CODE  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiseion 


Notice  of  Scoping  Meetings  and  Site 
Visit  and  Soliciting  Scoping  Comments 

March  29, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Major  New 

b.  Project  No.:  372-008. 

c.  Date  filed:  ]\me  12, 1998. 

d.  Applicant:  Southern  California 
Edison  Company. 

e.  Name  of  Project:  Lower  Tule  River 
Hydrolectric  Project. 

f.  Location:  On  the  North  and  South 
Forks  of  the  Middle  Fork  TiUeHiver  in 
Tulare  County,  California,  partially 
within  the  boxmdaries  of  the  Sequoia 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  79l(a)-825(r). 

h.  Applicant  Contact:  Mr.  Wesley 
Moody,  Southern  California  Edison 
Company,  2244  Walnut  Grove  Avenue, 
P.O.  Box  800,  Rosemead,  CA  91770, 
(626)  302-1564. 

i.  FERC  Contact:  Nan  Allen, 
Nan.Allen@ferc.fed.us,  202-219-2938. 

j.  Deadline  for  filing  scoping 
comments:  May  27, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
RegiUatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  docimient  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  Project:  The 
existing  project  consists  of:  (1)  a  15-foot- 
high,  concrete  dam;  (2)  a  5-foot-high, 
rubble  masonry  dam;  (3)  a  31,802-foot- 
long  flow  line;  (4)  a  2.815-foot-long  steel 
penstock;  (5)  a  3.37  acre-foot  forebay;  (6) 
a  powerhouse  containing  two  turbine- 
generator  units  with  a  total  installed 
capacity  of  2,520  kilowatts  (kW);  and  (7) 
a  2,352-foot-long  tailrace. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 


inspection  or  reproduction  at  the 
Commission's  Fliblic  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://wrww.ferc.fed.U8/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Scoping  Process:  The  Commission 
intends  to  prepare  an  Environmental 
Assessment  (EA)  on  the  project  in 
accordance  with  the  National 
Environmental  Policy  Act.  The  EA  will 
consider  both  site-specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
action. 


Scopiag  Meetings 

The  Commission  wrill  hold  scoping 
meetings,  one  in  the  daytime  and  one  in 
the  evening,  to  help  us  identify  the 
scope  of  issues  to  be  addressed  in  the 
EA. 

The  daytime  scoping  meeting  will 
focus  on  resource  agency  concerns, 
while  the  evening  scoping  meeting  is 
primarily  for  public  input.  All 
interesteid  individuals,  organizations, 
and  agencies  are  invited  to  attend  one 
or  both  of  the  meetings,  and  to  assist  the 
staff  in  identifying  the  scope  of  the 
environmental  issues  that  should  be 
analyzed  in  the  EA.  The  times  and 
locations  of  these  meetings  are  as 
follows: 

Daytime  Meeting 

Tuesday,  April  27, 1999 

1:00  pm 

Springville  Veterans  Memorial  Building 

35944  Highway  190 

SpringviUe,  California 

Evening  Meeting 

Tuesday,  April  27, 1999 

7:00  pm 

Springville  Veterans  Memorial  Bmlding 

35944  Highway  190 

Springville,  California 

To  help  focus  discussions,  we  will 
distribute  a  Scoping  Docmnent  (SDl) 
outlining  the  subject  areas  to  be 
addressed  in  the  EA  to  the  parties  on  the 
Commission's  mailing  list.  Copies  of  the 
SDl  also  will  be  available  at  the  scoping 
meetings. 

Site  Visit 

The  applicant  and  Commission  staff 
will  conduct  a  project  site  visit  to  the 
Lower  Tule  Project  on  Tuesday,  April 
27, 1999.  We  will  meet  at  9:00  am  at  the 
US  Forest  Service,  Tule  River  Ranger 
District,  32588  Highway  190, 
Springville,  California.  Those  who  wish 
to  attend  shoidd  contact  John  W.  Irwin, 


Federal  Register / Vol.  64,  No.  63 /Friday,  April  2,  1999 /Notices 


15969 


909-394-8715  by  Friday,  April  23, 
1999. 

Objectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  from  the  meeting 
participants  all  available  infonnation, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EA,  including  viewpoints  in  opposition 
to,  or  in  support  of,  the  staffs 
preliminary  views;  (4)  determine  the 
resource  issues  to  be  addressed  in  the 
EA;  and  (5)  identify  those  issues  that 
require  a  detailed  analysis,  as  well  as 
those  issues  that  do  not  require  a 
detailed  analysis. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission 
proceeding  on  the  project.  Individuals 
presenting  statements  at  the  meetings 
will  be  asked  to  sign  in  before  the 
meeting  starts  and  to  clearly  identify 
themselves  for  the  record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-8116  Filed  4-1-99;  8:45  am] 
BaxjNQ  CODE  erir-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6241-3] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  March  22, 1999 
Through  March  26, 1999  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  990093,  LEGISLATIVE  FINAL 
EIS.  UAF,  AZ,  Barry  M.  Goldwater 
Ranger  (BMGR),  Renewal  of  die 
Military  Land  Withdrawal,  Yuma, 
Pima  and  Maricopa  Counties,  AZ, 
Due:  May  03,  1999,  Contact:  Jack  Bush 
(703) 604-0553. 
EIS  No.  990094,  FINAL 
SUPPLEMENTAL,  TVA,  TN,  Kingston 
Fossil  Plant  Alternative  Coal 
Receiving  Systems,  New  Rail  Spur  ■ 


Construction  near  the  Cities  of 
Kingston  and  Harriman,  Roane 
Coimfy,  TN,  Due:  May  03, 1999, 
Contact:  Harold  M.  Draper  (423)  632- 
6889. 

EIS  No.  990095,  LEGISLATIVE  FINAL 
EIS,  UAF,  NV,  Nellis  Air  Force  Range 
(NAFR),  Renewal  of  the  Land 
Withdrawal  to  Provide  a  Safe  and 
Secure  Location  to  Test  Equipment 
and  Train  Military  Personnel,  Clark, 
Lincoln  and  Nye  Counties,  NV,  Ehie: 
May  03, 1999,  Contact:  Jack  Bush 
(703)  604-0553. 

EIS  No.  990096,  DRAFT  EIS,  USA.  NJ, 
Military  Ocean  Terminal  (MOTBY), 
Disposal  and  Reuse,  Implementation, 
in  the  City  of  Bayonne,  Bergen,  Essex 
and  Hudson  Counties,  NJ,  Due:  May 
17, 1999,  Contact:  Theresa  Persick- 
Amold  (703)  697-0216. 

EIS  No.  990097,  FINAL  EIS.  DOE,  AZ, 
Griffith  Energy  Project,  Construction 
and  Operation,  520-Megawatt  (MW) 
Natiual  Gas-Fired  and  Combined 
Cycle  Power  Plant,  Right-of-Way 
Grant,  Operating  Permit  and  COE 
Section  404  Permit,  Kingman,  AZ, 
Due:  May  03, 1999,  Contact:  John  Holt 
(602) 352-2692. 

EIS  No.  990098,  DRAFT 
SUPPLEMENTAL,  JUS,  Programmatic 
EIS — U.S.  Immigration  and 
Naturalization  Service  (INS)  and  U.  S. 
Joint  Task  Force-Six  (JTF-6) 
Implementation,  Construction  and 
Operation  of  Integrated  Surveillance 
Intelligence  System  Project  (ISIS)  and 
Drug  Law  Enforcement  Agencies 
(DLEA),  Continental  U.S.,  TX,  NM, 
AZ,  CA,  Due:  May  17, 1999.  Contact: 
Eric  Verwers  (817)  978-0202. 

Amended  Notices 

EIS  No.  990081,  DRAFT  EIS,  UAF.  LA. 
TX,  NM,  Realistic  Bomber  Training 
Initiative,  Improve  the  B-52  and  B-1 
Aircrews  Mission  Training  and 
Maximize  Combat  Training  Time, 
Barksdale  Air  Force  Base,  La,  NM  and 
TX  ,  Due:  Jime  16. 1999,  Contact: 
Major  Brent  Adams  (915)  696-2863. 
Published  FR-03-19-99  Review 
Period  Extended. 

Dated:  March  30, 1999. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  99-8182  Filed  4-1-99;  8:45  am] 
BttJJNO  CODE  «S«0-«0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6241-4] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  8, 1999  through  March 
12, 1999  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  the 
Federal  Register  dated  April  10, 1998 
(63  FR  17856). 

Draft  EISs 

ERP  No.  D-AFS-B65005-NH  Rating 
EC2,  Appalachian  Mountain  Club 
(AMC)  Huts  and  Pinkham  Notch  Visitor 
Center  (PNVC)  Continued  Operations, 
Special  Use  Permit  and  Possible  COE 
Pennit  Issuance,  White  Mountain 
National  Forest,  Grafton  and  Coos 
Coimties,  NH. 

Summary:  EPA  expressed 
environmental  concerns  with  regard  to 
the  analysis  of  impacts  to  water  supply, 
ground  water  and  wetiands  and  asked 
that  those  issues  be  addressed  in  the 
final  EIS  in  order  to  fully  evaluate  the 
environmental  acceptability  of  the 
proposed  project. 

ERP  No.  D-AFS-B65008-VT  Rating 
EC2,  Mount  Snow/Haystack  Resort, 
Expansion  of  Snowmaking  Coverage 
and  Development  of  Alternative  Water 
Supplies,  Special-Use-Permit  and  COE 
Section  404  Permit,  Green  Mountain 
National  Forest,  Manchester  Ranger 
District,  Windham  County,  VT. 

Summary:  EPA  expressed 
environmental  concerns  pertaining  to 
water  quality  impacts  and  asked  for  a 
more  complete  discussion  of  cumulative 
effects  associated  with  the  development 
of  the  proposed  snowmaking 
infrastructure.  EPA  supported  the 
proposed  changes  that  would  bring 
existing  water  withdrawals  in  line  with 
established  flow  criteria  and  encouraged 
the  Forest  Service  to  use  the  comments 
on  the  DEIS  to  frame  discussions  about 
modifications  to  the  existing  water 
withdrawal  settlement  agreement. 

ERP  No.  D-AFS-J65217-UT  Rating 
KC2,  Brighton  Ski  Resort  Master 
Development  Plan  Updated, 
Implementation,  Wasatch-Cache 
National  Forest,  Salt  Lake  City,  UT. 
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Summary:  EPA  expressed 
environmental  concerns  from  based 
primarily  on  the  need  for  identifying 
potential  adverse  impacts  to  wetlands 
resources  from  snow  storage.  The  final 
EIS  should  inclixde  additional 
mitigation  measures  to  reduce  impacts 
to  the  aquatic  ecosystem. 

ERP  No.  D-AFS-J65293-MT  Rating 
EC2.  Taylor  Fork  Timber  Sale  and  Road 
Restoration,  Implementation,  Buck 
Creek,  Taylor  Fork  Creek  and  Eldridge 
Cjeek.  Gallatin  National  Forest, 
Madison  Ranger,  Hebgen  Lake  Ranger 
District,  Yellow  Stone,  Gallatin  County, 
MT. 

Summary:  EPA  expressed 
environmental  concerns  due  to  lack  of 
information  regarding  wetlands,  existing 
watershed  conditions,  and  potential 
impacts  to  westslope  cutthroat  trout. 

ERP  No.  D-AFS-I65298-CO  Rating 
EC2.  South  Fork  Salvage  Analysis  Area, 
Implementation,  Routt  Divide 
Blowdown,  Land  and  Resource 
Management  Plan,  Medicine  Bow-Routt 
National  Forests,  Hahns  Peak/Bears  Ears 
Ranger  District,  Rounty  County,  CO. 

Summary:  EPA  expressed 
environmental  concerns  and  requested 
information  on  impacts  from  road 
reconstruction  actions  and 
identification  of  any  roads  in  Streamline 
Management  Zones  (SMZs). 

ERP  No.  D-AFS-L61218-ID  Rating 
EC2,  Frank  Church— River  of  No  Retirni 
WUderness  (FC-RONRW). 
Implementation  for  the  Future 
Management  of  Land  and  Water 
ResoiiTce,  Bitterroot,  Boise,  Nez  Perce, 
Payette  and  Salmon-Challis  National 
Forests,  ID. 

Summary:  EPA  expressed 
environmental  concerns  related  to  the 
potential  adverse  of  using  herbicides  to 
manage  noxious  weeds  in  wilderness 

ATP  AS 

ERP  No.  D-AFS-L65313-ID  RaUng 
EC2,  Silver  Creek  Integrated  Resource 
Project,  Implementation,  Middle  Fork 
Payette  River,  Boise  National  Forest, 
Boise  and  Valley  Counties,  ID. 

Summary:  EPA  expressed 
environmental  concerns  with  potential 
adverse  impacts  to  water  quality,  air 
quality  and  wilderness  habitat. 

ERP  No.  D-AFS-L65314-OR  Rating 
E02  Mill  Creek  Watershed  Timber 
Sales  Project,  Implementation,  Ochoco 
National  Forest,  Crook  County,  OR. 

Summary:  EPA  expressed 
environmental  objections  with  the 
proposed  alternative  and  with  potential 
adverse  impacts  to  water  quality, 
wildlife  and  riparian  conservation  areas. 

ERP  No.  D-AFS-L65315-ID  Rating 
E02.  West  Fork  Potlatch  Timber 
Harvesting,  Road  Construction, 
Reforestation  and  Watershed 


Restoration,  Palouse  Ranger  District, 
Latah  County,  ID. 

Summary:  EPA  expressed 
environmental  concerns  related  to  the 
lack  of  an  adequate  water  quality 
analysis,  impacts  associated  with  road 
construction,  and  the  failure  to  treat  the 
Potlatch  basin  as  a  key  watershed.  EPA 
recommends  that  the  Forest  Service 
consider  the  value  of  withdrawing  the 
EIS  and  issuing  a  revised  document. 

ERP  No.  D-AFS-L6532O-00  Rating 
EC2,  Targhee  National  Forest  Open 
Road  and  Open  Motorized  Trail 
Analysis,  To  Implement  a  new  Travel 
Plan,  several  counties,  ID  and  Lincoln 
and  Teton  Counties,  WY. 

Summary:  EPA  expressed 
environmental  concerns  with  potential 
impacts  to  water  quality,  cutthroat  trout, 
Canada  lynx  and  their  habitat. 

ERP  No.  D-BLM-K65214-AZ  Rating 
EC2,  Dos  Pobres/San  Juan  Mining  Plan 
and  Land  Exchange,  Implementation  of 
two  Open  Pit  Copper  Mines  and  one 
Central  Ore  Facility,  NPDES  and  COE 
Section  404  Permits,  Graham  County, 
AZ. 

Summary:  EPA  expressed 
environmental  concerns  over  potential 
impacts  to  air  resources,  water  resources 
and  quality,  and  water-related  biologic 
resources.  EPA  expect  that  additional 
mitigation  measures  of  clarification  of 
planned  mitigation  and  monitoring,  and 
inclusion  of  other  additional  requested 
information  in  the  Final  EIS  may 
alleviate  or  reduce  these  concerns.  EPA 
level  of  concern  over  potential  impacts 
to  air  and  water  resources  has  also  been 
raised  by  the  physical  magnitude  and 
potentisd  long  time  line  of  the  Proposed 
Action. 

ERP  No.  D-NPS-L61222-WA  Rating 
LO,  Lake  Roosevelt  National  Recreation 
Area,  General  Management  Plan, 
Implementation,  Ferry,  Grant,  Lincoln, 
Okanogan  and  Stevens  Counties,  WA. 
Summary:  EPA  had  no  objection  to 
the  preferred  alternative.  EPA  did 
request  further  discussion  about  how 
the  Lake  Roosevelt  Management 
Agreement  affects  development  of  a  new 
plan;  the  effect  of  lake  level  fluctuations 
on  recreation  facilities:  water  resources; 
geology;  and  sustain  ability. 

Final  EISs 

ERP  No.  F-AFS-K65176-CA  Sequoia 
National  Forest  Trail  System  Plan, 
Implementation,  Amendment  to  the 
Sequoia  National  Forest  Land  and 
Resource  Management  Plan,  Fresno, 
Kern  and  Tulare  Counties,  CA. 

Summary:  EPA  expressed 
environmental  concerns  with  the  final 
plan.  Elements  of  the  plan  may  conflict 
the  moratorium  on  construction  in  road- 
less areas,  and  the  Clean  Water  Action 


Plan,  and  EPA  requested  that  the  Forest 
Service  suspend  evaluation  and 
construction  of  new  motorized  trails 
pursuant  to  the  Forest  Plan  amendment 
pending  tlie  release  or  the  Forest 
Service's  long-term  transportation 
poUcy  and  the  completion  of  the  Sierra 
Nevada  Forest  Plan  Amendment  NEPA 
process. 

ERP  No.  F-BLM-L61219-AK  Squirrel 
River  Wild  and  Scenic  River  Suitability 
Study,  Designation  and  Non- 
Designation,  National  Wild  and  Scenic 
Rivers  System,  AK. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-NPS-EG1038-TN  Stones 
River  National  Battlefield  General 
Management  Plan  and  Development 
Concept  Plan,  Implementation,  Ruthford 
Coimty,  TN. 

Summary:  EPA  recommends  that  new 
building  construction  and  renovations 
meet  energy  efficiency  strategies,  as 
outlined  in  the  American  Society  for 
Heating,  Refrigeration  and  Air 
Conditioning  Efficiency  guidelines.  Any 
contractors  working  in  the  Stones  River 
floodplain  should  be  required  to 
conform  to  "Floodplain  Management 
Guidelines",  which  were  issued  as  NPS 
"Special  Directive  93-4"  in  1993. 

Dated:  March  30, 1999. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

(PR  Doc.  99-8183  Filed  4-1-99;  8:45  am] 

HLUNO  CODE  6560-5IMJ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-00592;  FRL-6073-21 

EPA-USDA  Tolerance  Reassessment 
Advlsoiy  Committee:  Notice  of  Public 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  EPA-U.S.  Department  of 
Agriculture  (USDA)  Tolerance 
Reassessment  Advisory  Committee 
(TRAC)  will  hold  a  meeting  of 
Workgroup  n  to  discuss  the  status  of  the 
organophosphate  pilot  process  and 
transition  strategies.  On  April  27-28, 
1999,  the  TRAC  "Full  Committee"  will 
meet  to  provide  status  reports  on  recent 
policy  developments,  organophosphate 
risk  assessments  and  refinements,  the 
overall  status  of  tolerance 
reassessments,  and  transition  strategies. 
TRAC  was  established  in  1998  as  a 
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subcommittee  imder  the  auspices  of  the 
EPA  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT)  in  response  to  Vice  President 
Gore's  request  for  EPA  and  the  USDA  to 
work  together  to  ensure  implementation 
of  the  Food  Quality  Protection  Act 
(FQPA). 

DATES:  The  TRAC  Workgroup  II  meeting 
will  be  held  on  Thursday  April  8, 1999, 
from  9:00  a.m.-5:30  p.m.,  and  Friday, 
April  9, 1999,  from  9:00  a.m.  to  3:00 
p.m. 

The  TRAC  "Full  Committee"  meeting 
will  be  held  on  Tuesday  April  27, 1999, 
from  9:00  a.m.  to  5:30  p.m.,  and 
Wednesday,  April  28, 1999,  from  9:00 
a.m.  to  3:00  p.m. 

ADDRESSES:  The  TRAC  Workgroup  11 
will  be  held  on  April  8-9  at  tbe  Ramada 
Plaza  Hotel  Old  Town,  901  N.  Fairfax 
Street,  Alexandria,  VA  (703-683-6000). 

The  TRAC  "Full  Committee"  meeting 
will  be  held  on  April  27-28, 1999,  at  the 
National  Rural  Electric  Cooperative 
Association  Conference  Center,  4301 
Wilson  Blvd.,  Arlington,  VA  (703-907- 
5934;  across  from  Ballston  Metro  stop). 

The  official  record  is  available  in  tne 
Docket  for  inspection  during  normal 
business  hours,  Monday-Friday, 
excluding  Federal  holidays,  at  the  Office 
of  Pesticide  Program,  U.S. 
Environmental  Protection  Agency, 
Crystal  Mall  2  (CM  2,)  Rm.  101, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  telephone:  703-305-5805. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
Mail:  Margie  Fehrenbach  or  Terria 
Northern,  Office  of  Pesticide  Programs 
(7501-C),  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number  and  e-mail  address:  CM  2,  Rm. 
1119, 1921  Jefferson  Davis  Highway, 
Arlington,  VA;  telephone  number  703- 
305-7090;  e-mail  addresses: 
Fehrenbach.Margie@epa.gov  or 
Northem.Terria@epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  Food 
Quality  Protection  Act  (FQPA)  (Pub.  L. 
104-170)  was  passed  in  1996.  This  new 
law  strengthens  the  nation's  system  for 
regulating  pesticides  on  food.  The  TRAC 
was  established  by  EPA  and  USDA  to 
provide  policy  guidance  on  sound 
science,  ways  to  increase  transparency 
in  decision-making,  strategies  for  a 
reasonable  transition  for  agriculture  and 
ways  to  enhance  consultations  with 
stakeholders,  as  pesticide  tolerances  are 
reassessed,  includii^  those  for 
organophosphates. 

The  TRAC  is  co-chaired  by  EPA 
Acting  Deputy  Administrator  Peter 
Roberston  and  USDA  Deputy  Secretary 
Richard  Rominger.  The  TRAC  is  a 
diverse  group  of  stakeholders 


representing  a  broad  range  of  interests, 
including  farmers  and  growers; 
environmental  and  public  interest 
groups;  public  health  officials;  pediatric 
experts;  pesticide  companies  and  trade 
associations;  food  processors  and 
distributors;  academicians;  Federal 
agencies;  tribal.  State  and  local . 
governments. 

The  TRAC  meetings  are  open  to  the 
public  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463.  Outside  statements  will  be 
limited  to  3-5  minutes  by  each  person 
or  organization.  Any  person  who  wishes 
to  file  a  written  statement  may  do  so 
before  or  after  a  TRAC  meeting.  These 
statements  will  become  part  of  the 
official  record  and  will  be  provided  to 
the  TRAC  members.  The  official  record 
will  be  available  for  public  inspection  at 
the  address  listed  imder  ADDRESSES  at 
the  beginning  of  this  document. 

An  agenda  and  background 
information  are  being  developed  and 
will  be  posted  on  the  Agency's  website 
one  week  prior  to  each  meeting  at:  http:/ 
/www.epa.gov/pesticides/trac. 

ListofSubiects 

Environmental  protection. 
Agriculture,  Chemical,  Foods,  Pesticides 
and  pests. 

Dated:  March  26. 1999. 
Marcia  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs. 
(FR  Doc.  99-8235  Filed  3-31-99;  12:41  pm] 

BILUNG  CODE  6660-SO-F 


FEDERAL  MARITIME  COMMISSION 
[Petition  No.  P2-99] 

In  Re:  Request  that  the  Commission 
Issue  Section  1 5  Orders  to  the 
Members  of  the  Transpacific 
Stabilization  Agreement;  Notice  of 
Rling  of  Petition 

Notice  is  given  that  a  petition 
requesting  the  Commission  to  issue  a 
section  15  order  to  the  members  of  the 
Transpacific  Stabilization  Agreement 
has  been  filed  by  the  CoaUtion  for  Fair 
Play  in  Ocean  Shipping.  Members  of  the 
Coalition  are  alleged  to  be  currently 
negotiating  service  contracts  in  the  Far 
East  in-bound  trade  lanes  for  the 
shipping  season  commencing  May  1, 
1999,  and  are  asking  the  Commission  to 
seek  certain  information  through  section 
15  order.  Petitioner  claims  that  TSA 
warrants  oversight  diiring  the 
negotiating  period  for  the  1999  shippin)^ 
season. 

Interested  persons  are  requested  to 
reply  to  the  petition  no  later  than  April 
9, 1999.  Replies  shall  be  directed  to  the 


Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573- 
0001,  shall  consist  of  an  original  and  15 
copies,  and  shall  be  served  on  coimsel 
for  Petitioner,  Carlos  Rodriguez,  Esq., 
Carlos  Rodriguez  &  Associates,  1710 
Rhode  Island  Avenue,  NW., 
Washington,  DC  20036. 

Copies  of  the  petition  are  available  for 
examination  at  the  Office  of  the 
Secretary  of  the  Commission,  800  N. 
Capitol  Street,  NW,  Room  1046, 
Washington.  DC. 
Biyant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  99-8111  Filed  4-1-99;  8:45  am] 

BILLING  CODE  «73»-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  inunediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  26. 1999. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63102-2034: 

1 .  MHBC  Investments  Limited 
Partnership,  Little  Rock,  Arkansas;  to 
become  a  bank  holding  company  by 
acquiring  at  least  57  percent  of  ihe 
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voting  shares  of  Bank  of  England, 
England,  Arkansas. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198-0001: 

1 .  BOK  Financial  Corporation,  and 
Park  Cities  Bancshares,  Inc.,  both  of 
Tulsa.  Oklahoma;  to  acquire  100  percent 
of  the  voting  shares  of  Mid-Cities 
Bancshares.  Inc..  and  thereby  indirectly 
acquire  Mid-Cities  National  Bank,  both 
of  Hurst.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 

System,  March  29.  1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-8105  Filed  4-1-99;  8:45  am] 

8ILUNG  CODE  6210-01-M 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  vdll  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  26,  1999. 

A.  Federal  Reserve  Bank  of  Chicago 
{Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1413: 


1.  Republic  Bancorp,  Inc.,  Grand 
Rapids.  Michigan;  to  acquire  D  &  N 
Financial  Corporation;  D  &  N  Bank;  D  & 
N  Capital  Corporation;  and  D  &  N 
Mortgage  Corporation,  all  of  Hancock. 
Michigan;  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.28(b)(4)(ii)  of  Regulation  Y; 
extending  credit  and  servicing  loans 
pursuant  to  §  225.28(b)(1)  of  Regulation 
Y;  and  activities  related  to  extending 
credit  pursuant  to  §  225.25(b)(2)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  29, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-8106  Filed  4-1-99:  8:45  am) 
BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

TIME  AND  date:  10:00  a.m.,  Wednesday, 
April  7. 1999. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  begirming  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  March  31, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-8184  Filed  3-31-99;  10:42  am] 
BHOJNG  CODE  6210-01-P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AWD  DATE:  10:00  a.m.  (EDT).  April 
12, 1999. 

PLACE:  4th  Floor,  Conference  Room 

4506, 1250  H  Street,  N.W.,  Washington, 

D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 
March  8, 1999,  Board  member  meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

3.  Review  of  Arthur  Andersen  annual 
financial  audit: 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

|ohn  J.  O'Meara, 

Secretary  to  the  Board,  Federal  Retirement 
Thrift  In  vestment  Board. 
[FR  Doc.  99-8176  Filed  3-31-99:  10:42  am] 
BILUNG  CODE  6760-01-M    . 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  tiie  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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Transaction  Granted  Early  Termination 


ETdate 


02-MAR-99 


Transaction 
No. 


ET  req  status 


03-MAR-99 


05-MAR-99 


0&-MAR-99 


09-MAR-99 


Party  name 


19991466 

G 

Vodafone  Group  Public  Limited  Company 

G 

Air  Touch  Communications,  Inc. 

G 

Air  Touch  Communications,  Inc. 

19991490 

G 

Curtis  L.  Carlson 

G 

Westdeutsche  Landesbank  Girozentrale 

G 

Thomas  Cook  Hokiings,  Limited 

19991509 

G 

John  J.  Rigas 

G 

Gannett  Co.,  Inc. 

G 

Multimedia  Telecommunications,  Inc. 

19991524 

G 

Asbury  Automotive  Group,  LLC. 

G 

George  R.  Francis 

G 

Damerow  Ford  Co. 

19991544 

G 

Republic  Industries,  Inc. 

G 

Eugene  Caiabrese 

G 

DisposAII,  Inc.  of  Orlando 

G 

All  Rite  Recycling,  Inc. 

G 

DisposAII,  Inc.  of  Polk 

G 

DisposAII,  Inc.  &  Tampa  Servtee,  Inc. 

G 

Metro  Recycling,  Inc. 

19991587 

G 

K-V  Pharmaceutical  Company 

G 

American  Home  Products  Corporation 

G 

American  Home  Products  Corporation 

19991602 

G 

Bayer  AG 

G 

DSM  N.V. 

G 

DSM  Engineering  Plastic  Products,  Inc. 

1S991640 

G 

Joyce  Johnson-Miller 

G 

Kanematsu  Corporatkxi 

Q 

Diemakers,  Inc. 

19990962 

G 

BBA  Group,  PLC 

G 

AMR  Corporation 

G 

AMR  Combs,  Inc. 

19991432 

G 

Tele-Communications,  Inc.  or  (AT&T  Corp.) 

G 

SBC  Communk»tions,  Inc. 

G 

Pacific  Bell 

19991584 

G 

Supreme  International  Corporation 

G 

The  PEI  Tmst 

G 

Perry  Ellis  International,  Inc. 

19991639 

G 

Nokia  Corporation 

G 

Diamond  Lane  Communications  Corporatk>n 

G 

Diamond  Lane  Communkations  Corporatton 

19991645 

G 

Audio  Book  Club,  Inc. 

G 

Reinhard  Mohn 

G 

Doubleday  Direct,  Inc. 

19991668 

G 

Ritchie  Bros.  Auctioneers  Incorporated 

G 

Forlte,  Inc. 

G 

Forke,  Inc. 

19983918 

G 

Medtronic,  Inc. 

G 

Avecor  Cardtovascular  Inc. 

G 

Avecor  Cardwvascular  Inc. 

19991171 

G 

Bowthorpe  pk: 

6 

Wireless  Telecom  Group,  Inc. 

G 

Wireless  Telecom  Group,  Inc. 

19991623 

G 

MDC  Communications  Corporation 

G 

Colle  &  McVoy,  Inc.  Emptoyee  Stock  Ownership  Tru 

G 

Colle  &  McVoy,  Inc. 

19991641 

G 

Summer  M.  Redstone 

G 

Capitol  Entertainment  of  Prince  WilHam  County,  Inc. 

G 

Capitol  Entertainment  of  Northern  Virginia,  Ltd. 

G 

Capitol  Entertainment  Video,  Ltd. 

19991808 

G 

Gnjpo  Industrial  Bimbo,  S.A.,  de  C.V. 

G 

Four-S  Emptoyee  Stock  Ownership  Toist 

G 

Four-S  Baking  Company 

19991443 

G 

American  Oncotogy  Resources,  Inc. 

G 

Physician  Reliance  Networtc,  Inc. 

G 

Physician  Reliance  Network,  Inc. 

19991650 

G 

Barry  L  MacLean 

G 

JPE,  Inc. 

G 

Industrial  &  Automotive  Fasteners,  Inc. 

19991378 

G 

Vivendi  S.A. 

G 

Stanley  M.  Herzog 

G 

Herzog  Transit  Sennces,  Inc. 
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Transaction  Granted  Early  Termination— Continued 


ETdata 


Transaction 
No. 


19991400 


19991572 


19991576 


19991598 


19991608 


19991620 


19991649 


19991652 


19991656 


19991657 


19991658 

19991658 
19991659 


19991671 


ET  req  status 


19991675 


19991676 


19991677 


19991678 


19991685 


19991686 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


The  Southern  Company 

Consolidated  Edison,  Inc. 

Consolidated  Edison  of  New  York,  Inc. 

Wells  Fargo  &  Company 

Metapath  Software  Intemational,  Inc. 

Metapath  Software  Intemational,  Inc. 

O.  Bruton  Smith 

Launa  White  Crocker 

Sam  White  Corp.,  Sam  White's  Motor  City,  Inc. 

SWI-RE  Holdings,  Inc. 

Monitronics  Intemational,  Inc. 

BankOne  Corporation 

Dealers  Monitoring  Acquisition,  LP. 

The  Allstate. Corporation 

Dennis  Bennan 

Denitech  Corporation 

Texas  Business  Systems 

Denitech  Fort  Worth,  Inc. 

Ford  Motor  Company 

Charles  Gilchrist 

Southwest  Ford,  Inc. 

Georgia-Pacific  Corporation 

Carl  M.  Tucker,  III 

CM.  Tucker  Lumber  Corporation  of  North  Carolina 

The  Dow  Chemical  Company 

Illinois  Foundation  Seeds,  Inc. 

Illinois  Foundation  Seeds,  Inc. 

Electra  Investment  Trust  PLC 

Inchcape  PLC 

Inchcape  Shipping  Sen/tees,  Inc. 

Highfields  Capital  II  LP 

Reynolds  Metals  Company 

Reynolds  Metals  Company 

Highfields  Capital  I  LP 

Reynolds  Metals  Company 

Reynolds  Metals  Company 

Highfields  Capital  Ltd. 

Reynolds  Metals  Company 

Reynolds  Metals  Company 

Vomado  Operating  Company 

Steven  Roth 

AmeriCold  Logistics,  LLC 

AmeriCold  Logistics,  II,  LLC 

URS  Logistics,  Inc. 

AmeriCold  Seroices  Corporation 

Meyer  Luskin 

Darling  Intemational  Inc. 

Intemational  Processing  Corporation 

Intemational  Transportation  Sewices,  Inc. 

RailWorks  Corporation 

Frank  &  Victoria  Manazzo 

F&V  Metro  Contracting  Corp. 

John  P.  Miller 

David  P.  Bomhoeft 

Columbia  Graphics  Corporation,  an  Illinois  Corporation 

Philip  F.  Anschutz 

Roy  M.  Speer 

RMS  Limited  Partnership 

Speer  Productions  Limited  Partnership 

Speer  Virtual  Media  Limited  Partnership 

Speer  Communication  Holding  Limited  Partnership 

Speer  Worid  Wide  Digital  Limited  Partnership 

Professional  Video  Services  Corporation 

Enhanced  Sen/ices  of  Nevada,  Inc. 

Innovative  Holding  Corporation  ("IHC") 

Madison  Dearborn  Capital  Partners  II,  L.P. 

Allegiance  Telecom,  Inc. 

Allegiance  Telecom,  Inc. 

Royce  J.  Holland 

Allegiance  Telecom,  Inc. 

Allegiance  Telecom,  Inc. 
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Transaction  Granted  Early  Termination— Continued 


ETdate 

Transaction 
No. 

ET  req  status 

Party  name 

19991687 

G 

Frontenac  VII  Limited  Partnership 

■ 

G 

Allegiance  Telecom,  Inc. 

■ 

G 

Allegiance  Telecom,  Inc. 

19991688 

G 

Battery  Ventures  IV.  LP. 

G 

Allegiance  Telecom,  Inc. 

G 

Allegiance  Telecom,  Inc. 

19991694 

G 

JR  Shaw 

" 

G 

Terayon  Communication  Systems,  Inc. 

G 

Terayon  Communication  Systems,  Inc. 

19991695 

G 

Unitrin,  Inc. 

G 

Fund  America  Enterprises  Holdings,  Ina 

G 

Valley  Group,  Inc. 

19991696 

G 

Amazon.com,  Inc. 

G 

drugstore.com  Inc. 

G 

dmgstore.com  Inc. 

19991697 

G 

Morgan  Stanley  Capital  Partners  III,  L.P. 

G 

Allegiance  Telecom,  Inc. 

G 

AHegtance  Telecom,  Inc. 

19991703 

G 

Pfizer,  Inc. 

G 

Cardinal  Health,  Inc. 

" 

G 

R.P.  Scherer  Corporation 

19991705 

G 

Richard  J.  Kostyra 

G 

Snyder  Communications,  Inc. 

G 

Snyder  Communications,  Inc. 

19991709 

G 

Anthony  L.  Soave 

G 

Horst  Schwab 

G 

Aristocrat  Motor  Company,  Inc. 

19991710 

G 

John  C.  Snyder 

G 

Santa  Fe  Energy  Resources,  Inc. 

G 

Santa  Fe  Energy  Resources,  Inc. 

19991714 

G 

Kleiner  Perkins  Caufield  &  Byer  VIII,  LP. 

G 

drugstore.com  Inc. 

G 

drugstore.com  Inc. 

19991718 

G 

The  Williams  Companies,  Inc. 

G 

Atlantic  Richfield  Company 

G 

Union  Texas  Petrochemicals  Corporation 

10-MAR-99  

19991166 

G 

AT&T  Corp./Tele-Communications,  Inc. 

G 

International  Business  Machines  Corporation 

Q 

International  Business  Machines  Corporation 

19991624 

G 

Waste  Connections,  Inc. 

G 

Wesley  J.  Hickey 

G 

Management  Environmental  National,  Inc.,  RH  Financial  Corp. 

19991689 

G 

The  SKM  Equity  Fund  II.  LP. 

- 

G 

Gary  J.  Buehler 

G 

Certified  Fabricators,  Inc. 

G 

Certified  Design,  Inc. 

19991727 

G 

Wind  Point  Partners  III,  LP. 

G 

The  Ross-Willoughby  Company 

G 

The  Ross-Willoughby  Company 

19991730 

G 

Health  Management  Associates,  Inc. 

G 

Methodist  Healthcare 

G 

Methodist  Healthcare-nJackson  Hospitals 

19991733 

G 

Aurora  Equity  Partners  II  LP. 

G 

Madison  A.  Self 

G 

Tioga  Intemational,  Inc. 

19991736 

G 

ONEOK,  Inc. 

G 

Texaco  Inc. 

G 

Texaco  Exploration  and  Producing  Inc. 

G 

Getty  Gas  Gathering.  Inc. 

19991741 

G 

CSM  nv 

G 

Frank  A.  Serio  &  Sons,  Inc. 

G 

Frank  A.  Serio  &  Sons,  Inc. 

19991742 

G 

Bacou,  S.A. 

G 

Frank  A.  Stucke 

G 

Perfect  Fit  Glove  Co.,  Inc.;  SCHAS  Circular  Industries  Inc. 

19991744 

G 

Entergy  Corporation 

G 

BEC  Energy 

G 

Boston  Edison  Company 

19991745 

G 

Ingersoll-Rand  Company 

G 

Harrow  Industries,  Inc. 

G 

Hanow  Industnes,  Inc.          ' 
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ETdate 


11-MAR-99 


12-MAR-99 


Transaction  Granted  Early  Termination— Continued 


Transaction 
No. 


ET  req  status 


19991748 
19991748 

19991749 


19991753 


19991754 


19991755 


19991756 


19991757 


19991758 


19991760 


19991772 


19991542 


19991543 


19991560 


19991614 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


ABRY  Broadcast  Partners,  III,  L.P. 

Hicks,  Muse,  Tate  &  Furst  Equity  Fund  III,  LP. 

Capstar  Broadcasting  Corporation 

kSecuritasAB 

Pinkerton's  Inc. 

Pinkerton's  Inc.,  a  Delaware  corporation 

General  Electric  Company 

Metamor  Worldwide,  Inc. 

Metamor  Worldwide,  Inc. 

Metamor  Worldwide,  Inc. 

General  Electric  Company 

General  Electric  Capital  Consulting,  Inc. 

Madison  Deartwm  Capital  Partners  II,  L.P. 

Family  Christian  Stores,  Inc. 

Family  Christian  Stores,  Inc. 

AT&T  Corp. 

SmarTalk  TeleSen/ices,  Inc. 

SmarTalk  TeleServices,  Inc. 

Core  Laboratories,  N.V. 

Tech-Sym  Corporation 

GeoScience  Corporation 

Tech-Sym  Corporation 

Core  Laboratories,  N.V. 

Core  Laboratories,  N.V. 

Golder,  Thomas,  Cressey,  Rauner  Fund  V,  LP. 

Frank  J.  Hammant,  Jr.,  and  Mary  Youngblood  Hamm 

Mayer-Hammant  Equipment,  L.L.C. 

Spartan  Stores,  Inc. 

Donald  J.  Koop 

Family  Fare,  Inc.,  Family  Fare  Management  Sen/ice 

Family  Fare  Trucking,  Inc. 

McLeodUSA  Incorporated 

Media/Communications  Partners  III  Limited  Partners 

Ovation  Communications,  Inc. 

Media/Communications  Partners  III  Limited  Partners 

McLeodUSA  Incorporated 

McLeodUSA  Incorporated 

Paul  G.  Allen 

Providence  Equity  Partners,  L.P. 

American  Cable  Entertainment  Co.,  LLC 

Advance  Paradigm,  Inc. 

Foundation  Health  Systems,  Inc. 

Foundation  Health  Systems,  Inc. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
D.C.  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 
IFR  Doc.  99-8152  Filed  4-1-99;  8:45  am] 

BILLING  CODE  B7S(H>1-« 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Supply  Service;  Move 
Management  Services  (MMS)  and  the 
General  Services  Administration's 
(GSA's)  Centralized  Household  Goods 
Traffic  Management  Program  (CHAMP) 

agency:  Federal  Supply  Service,  GSA. 
ACTION:  Notice  of  proposed  program 
changes  for  comment. 

SUMMARY:  This  notice  invites  comments 
on  GSA's  "draft"  Statement  of  Work 
(SOW)  for  use  in  transitioning  MMS,  by 
October  31, 1999,  from  CHAMP  to  the 
Govemmentwide  Employee  Relocation 
Services  Schedule  as  a  separate  line 
item.  The  transition  will  occur  during  a 
continuoiis  open  season  instituted  on 
March  1, 1999  for  the  schedule.  This 
notice  also  addresses  comments 


received  on  a  more  general  July  17, 1998 
Federal  Register  notice  GSA  published 
on  this  subject  (63  FR  38653).  Under  the 
transition  plan  GSA  will  continue  to  be 
able  to  meet  customer  household  goods 
service  needs  while  shifting  MMS  to  a 
Federal  Acquisition  Regulation  (FAR) 
contract  procurement  method. 

DATES:  Please  submit  your  comments  by 
May  3,  1999. 

ADDRESSES:  Mail  comments  to  the 
Transportation  Management  Division, 
(FBF),  General  Services  Administration, 
Washington,  DC  20406,  Attn:  Federal 
Register  Notice.  GSA  will  consider  your 
comments  prior  to  implementing  these 
proposals. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Tucker,  Senior  Program  Analyst, 
Transportation  Management  Division, 
FSS/GSA,  703-305-5745. 
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SUPPLEMENTARY  INFORMATION:  GSA 
published  a  notice  for  comment  in  the 
Federal  Register  on  July  17, 1998  (63  FR 
38653)  announcing  its  plan  to  transition 
MMS  from  CHAMP  to  the 
Govemmentwide  Employee  Relocation 
Services  Schedule.  GSA  fully  expected 
to  transition  MMS  to  the  schedule  as  a 
separate  line  item  at  the  beginning  of  a 
continuous  open  season  that  began  on 
March  1, 1999.  We  detennined, 
however,  that  it  wovild  better  serve  the 
interests  of  all  affected  parties  to  first 
allow  another  comment  period  on 
transition  details  before  adding  MMS  to 
the  schedule.  The  draft  SOW  provides 
these  details  and  was  posted  on 
February  19, 1999,  to  GSA's  website  for 
you  to  review  and  comment  on  in 
response  to  this  notice.  You  may  access 
the  SOW  at  the  following  GSA  website 
address:  http://r6.gsa.gov/fsstt/. 

GSA  received  comments  on  the  July 
17th  Federal  Register  notice  from  a 
carrier  association,  two  individual 
carriers,  and  two  representatives  of  third 
party  MMS  providers.  We  have  carefully 
considered  those  comments  in  further 
developing  our  MMS  transition  plan 
and  drafting  the  SOW.  The  comments 
we  received  fall  within  several  general 
groupings  and  are  addressed  as  follows. 

Underljring  Basis  for  Transitioning 
MMS  to  the  Schedule 

One  respondent  questioned  the  legal 
basis  for  GSA's  decision  to  transition 
MMS  from  CHAMP  to  the 
Govemmentwide  Employee  Relocation 
Services  Schedule.  The  basis  for  our 
decision  derives  from  the  statute  that 
authorizes  transportation  service 
providers  to  transport  household  goods 
for  the  U.S.  Government  at  a  rate 
reduced  from  the  applicable  commercial 
rate  (49  U.S.C.  13712).  This  statute 
provides  that  only  a  carrier  or  freight 
forwarder  may  provide  such 
transportation  outside  a  FAR 
proairement — a  "broker"  does  not  meet 
the  definition  of  carrier  or  freight 
forwarder  for  purposes  of  this  statute 
(see  49  U.S.C.  13702).  Additionally,  not 
all  move  management  services 
inherently  fall  within  the  scope  of 
providing  transportation  services  (as 
addressed  in  greater  detail  below),  and 
it  is  not  appropriate  for  these  services  to 
remain  indefinitely  in  CHAMP.  Abrupt 
removal  of  MMS  from  CHAMP, 
however,  woiild  have  negatively 
impacted  the  operations  of  some  Federal 
activities  since  they  have  come  to  rely 
on  these  services.  We  therefore 
developed  the  approach  annoimced  in 
the  Federal  Register  to  allow  for  the 
orderly  transitioning  of  MMS  from 
CHAMP  to  the  Govemmentwide 
Employee  Relocation  Services  Schedule. 


As  a  first  step  in  initiating  the 
transition,  GSA  asked  ciurent 
Relocation  Services  Schedvile  vendors  to 
submit  offers  to  provide  MMS  as  part  of 
their  bimdled  relocation  services.  The 
next  step  will  be  to  afford  all  qualified 
MMS  providers  opportimity  to  compete 
imder  a  uniform  set  of  criteria  for 
provision  of  MMS  as  an  imbimdled 
(separate)  service  under  the  continuous 
open  season  for  the  schedule.  The  open 
season  for  real  estate  associated 
relocation  services  offered  under  the 
schedule  began  on  March  1, 1999,  and 
MMS  will  be  added  as  a  separate  line 
item  as  soon  as  we  receive  and  reconcile 
comments  on  this  Federal  Register 
notice. 

Many  agencies  wish  to  purchase  MMS 
independently  of  other  bimdled 
relocation  services  and  want  a  wide 
choice  of  service  providers. 

Service  Fees 

Several  respondents  addressed  fee 
issues,  among  them  pricing  of  services 
imder  the  schedule  including  whether 
the  frictoring  of  line-haul  charges  into 
the  pricing  will  be  permitted,  as  well  as 
payment  of  commissions  to  a  carrier  and 
whether  such  payments  constitute  a 
"kickback". 

MMS  will  be  offered  under  the 
schedule  on  a  flat  fee  basis  and  will  not 
include  line-haul  transportation  because 
of  the  associated  difficulties  of 
determining  price  reasonableness.  The 
schedule  will  not  address  commissions, 
a  common  commercial  practice  between 
a  carrier  and  a  broker. 

Concerning  whether  commissions 
constitute  a  kickback,  the  General 
Accounting  Office's  analysis  in  its  PHH 
Homequity  Corporation  decision  (B- 
240145.3;  B-241988,  February  1,  1991) 
placed  a  great  deal  of  emphasis  on  the 
value  of  the  services  a  broker  performs 
compared  to  the  size  of  the  broker's 
conmiission.  While  the  utility  of  such 
an  analysis  may  be  arguable,  it  is  not  the 
definitive  analysis  on  what  constitutes  a 
kickback  under  the  Anti-Kickback  Act 
of  1986. 

Commissions,  per  se,  do  not 
constitute  a  kickback,  and  they  occiu*  in 
many  different  instances  of  GSA 
procurements.  For  example,  GSA's 
contractor-issued  charge  card  program 
involves  a  commission  paid  by  a 
merchant  to  the  bank  that  administers 
the  charge  card,  and  GSA's  Travel 
Management  Center  program  involves  a 
commission  paid  by  an  airline  to  the 
travel  agent,  hi  neither  instance  does  the 
commission  paid  constitute  a  kickback 
because  the  selection  of  the 
subcontractor  paying  the  commission  is 
based  on  criteria  luirelated  in  any  way 
to  the  size  of  the  commission  payment 


Once  it  is  established  that  a  commission 
is  not  a  kickback,  there  is  no  need  to 
determine  whether  the  subcontractor  is 
satisfied  by  the  commercial  transaction, 
or  to  perform  any  complicated  analysis 
of  the  value  of  the  work  performed  by 
the  contractor  vis-a-vis  the  amount  of 
the  commission. 

GSA  Nonmandatory  Supply  Source  for 
Transportation  Services 

One  respondent  expressed  particular 
concem  that  GSA-issued  regulations  do 
not  correctly  reflect  GSA's  status  as  a 
nonmandatory  source  for  transportation 
services.  GSA's  Office  of 
Govenmientwide  PoUcy  ourently  is 
processing  a  regulatory  change  for 
issuance  in  the  near  future  to  reflect  our 
status  as  a  nonmandatory  source. 
Because  GSA  no  longer  is  a  mandatory 
source,  in  designing  and  developing 
transportation  programs  for  the  Federal 
community,  we  must  weigh  customer 
requirements,  cost  reasonableness,  and 
quality  service.  The  services  we  offer 
must  not  only  meet  customer  needs  but 
also  provide  value  and  exceed  quality 
expectations.  Consequently,  although 
we  support  the  use  of  commercial  best 
practices  to  the  maximimi  extent 
possible,  it  is  necessary  for  us  to  require 
the  use  of  CHAMP  participating  carriers 
under  the  schedule.  The  schedule 
nevertheless  will  permit  an  MMS 
provider  to  use  a  commercial  rate 
arrangement  it  has  with  a  carrier  if  the 
arrangement  results  in  a  cost  advantage 
to  the  shipping  agency  and  provides  the 
agency  and  the  relocating  employee 
CHAMP-equivalent  benefits  and 
protections,  including  cargo  liability 
insurance/performance  bond 
protections. 

Designation  of  Certain  Services  as 
Either  an  MMS  or  a  General 
Transportation  Activity 

Three  carrier  respondents  took  issue 
with  certain  services  historically 
provided  by  carriers  as  part  of  their 
routine  transportation  activities  also 
quaUfying  as  move  management 
services  when  performed  by  an  MMS 
provider.  The  cited  activities  associated 
with  arranging  and  executing  a 
household  goods  move  are 
administrative  in  natiire  and  may  be 
performed  by  either.  Some  GSA 
customers  are  satisfied  with  carriers 
providing  the  services.  Others,  however, 
wish  to  disengage  themselves  fit)m 
managing  the  services  and  delegate  the 
responsibility  to  a  third  party.  Services 
described  in  the  draft  SOW  that  may  be 
proxdded  by  either  are:  carrier  selection, 
shipment  biooking;  storage  in  transit 
(SIT)  arranging/monitoring; 
management  information  reports: 
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customer  service;  employee  pre-move 
coimseling;  preparation  of  shipment 
documentation;  on-site  quality  control 
service  (at  additional  cost  if  provided  by 
carrier);  and  claims  preparation,  filing, 
and  settlement  assistance.  However, 
service  performance  audit  and  carrier 
"  evaluation  would  create  a  conflict  of 
interest  situation  if  performed  by  a 
carrier  and  must  be  performed  by  an 
MMS  provider. 

Meetings  Re:  MMS 

A  third  party  MMS  provider 
respondent  suggested  that  GSA  officials 
have  met  privately  with  carrier  industry 
groups  and  subsequently  made 
decisions  that  advantaged  carriers  and 
disadvantaged  third  party  MMS 
providers.  The  respondent 
recommended  that  future  meetings  be 
all  inclusive.  The  respondent  also  stated 
that  GSA  has  tended  to  announce 
significant  program  changes  without 
consulting  with  all  groups  involved  and 
recommended  GSA  involve  affected 
parties  earlier  in  the  change  process. 

GSA's  Transportation  Management 
Division  has  met  with  third  party 
providers  as  well  as  with 
representatives  from  the  carrier 
industry.  While  we  consider  all  input 
we  do  not  permit  meetings  with 
individual  groups  to  drive  our  program 
decisions.  In  the  future,  however,  we 
will  include  all  affected  parties  in 
industry  meetings  held  for  the  purpose 
of  discussing  MMS  program-related 
issues.  We  also  will  continue  to  publish 
proposed  program  changes  in  the 
Federal  Register  for  comment  by 
interested  parties. 

Appropriateness  of  Transition  Plan 

Without  having  the  benefit  of 
transition  details  contained  in  the  draft 
SOW  incorporated  by  reference  in  this 
notice,  all  respondents  expressed  in 
varying  degrees  reticence  to  the 
transition  plan.  GSA  believes  the 
phased  transition  plan  we  have 
developed  is  a  fair  one.  Under  this  plan 
the  current  Domestic  Household  Goods 
Tender  of  Service  will  remain  in  effect 
until  October  31, 1999,  and  all  MMS 
providers  will  have  opportimity  to 
compete  under  a  uniform  set  of  criteria 
for  providing  MMS  as  a  separate  service 
under  the  relocation  schedule. 

GSA  appreciates  the  interest 
demonstrated  in  our  July  1 7th  Federal 
Register  notice  through  the  comments 
we  received,  and  we  look  forward  to 
continued  partnership  with  our 
customers  and  service  providers  as  we 
endeavor  to  mold  our  household  goods 
program  into  a  model  for  the  future. 


Dated:  March  25, 1999. 
Barbara  Vogt, 

Deputy  Assistant  Commissioner,  Office  of 
Transportation  and  Property  Management. 
IFR  Doc.  99-8156  Filed  4-1-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99rM)438] 

Food  Code  Prohibition  Against  Bare 
Hand  Contact  With  Ready-to-Eat 
Foods;  Preparation  of  a  WhHe  Paper 
for  Review  by  the  National  Advisory 
Committee  on  Microbioiogicai  Criteria 
for  Foods 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  request  for  data  and 

information. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  a 
request  for  scientific  data  and 
information  to  aid  in  the  development 
of  a  white  paper,  or  summary  of  current 
information,  on  the  contamination  of 
ready-to-eat  foods  associated  with  food 
preparation  employees.  FDA  will 
present  the  white  paper  to  the  National 
Advisory  Committee  on  Microbiological 
Criteria  for  Foods  (NACMCF)  for  its 
review  and  recommendations.  FDA  is 
seeking  NACMCF  input  on  this  food 
contamination  issue  at  the  request  of  the 
Conference  for  Food  Protection  (CFP). 
DATES:  Submit  data  and  information  by 
June  1,  1999. 

ADDRESSES:  Submit  written  data  and 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Guzewich,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-605),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-260-3847. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  provides  assistance  to  local. 
State,  and  Federal  governmental  bodies 
to  ensiu^  that  the  food  that  is  provided 
to  consumers  by  retail  food 
establishments  is  not  a  vehicle  of 
communicable  diseases.  One 
mechanism  for  providing  that  assistance 
is  the  publication  entitled  Food  Code 
1999  (1999  Food  Code),  which  provides 
guidance  on  food  safety,  sanitation,  and 
fair  dealing  that  can  be  imiformly 
adopted  by  jurisdictions  for  regulating 


the  retail  segment  of  the  food  industry. 
The  1999  Food  Code,  which  is 
published  by  FDA,  is  the  ounulative 
residt  of  the  efforts  and 
recommendations  of  many  contributing 
individuals,  agencies,  and 
organizations,  and  it  is  developed  imder 
the  auspices  of  the  CFP. 

The  CFP,  which  is  an  organization  of 
government,  industry,  consumer,  and 
academic  members,  meets  every  2  years 
to  discuss  retail  food  safety  issues  and 
to  make  recommendations  on  changes  to 
be  made  to  the  1999  Food  Code. 
Delegates  of  State  regulatory  agencies 
vote  on  these  recommendations  that,  if 
passed,  are  shared  with  organizations 
interested  in  amending  or  adopting  the 
code.  Recommendations  with  which 
FDA  concurs  are  incorporated  in  the 
following  year's  edition  of  the  Food 
Code. 

In  the  1998  CFP  meeting,  a  number  of 
issues  were  submitted  for  the  CFP's 
consideration  regarding  section  3- 
301.11  of  the  1999  Food  Code,  entitled 
"Preventing  Contamination  from 
Hands."  Section  3-301.11  states,  in  part, 
that  "food  employees  may  not  contact 
exposed,  ready-to-eat  food  with  their 
bare  hands."  The  1999  Food  Code 
contains:  A  prohibition  against  ill  or 
infected  employees  preparing  food,  a 
hand-washing  regimen,  and  a  blanket 
prohibition  against  bare  hand  contact 
with  ready-to-eat  foods  in  order  to 
ensure  that  the  person-to-food  fecal-oral 
transmission  cycle  is  broken. 

Section  3-301.11  was  added  to  the 
1999  Food  Code  some  years  ago  in 
response  to  outbreaks  of  food-borne 
illness  caused  by  food  that  had  been 
contaminated  with  pathogens 
transmitted  by  food  preparation 
workers.  Indeed,  it  is  estimated  that  as 
many  as  one-third  of  the  cases  of  Tood- 
bome  illness  can  be  attributed  to 
contamination  of  food  &t)m  food 
preparation  workers.  FDA  believes  that 
the  significant  nxunber  of  illnesses 
transmitted  by  worker  contamination  of 
food  demand  vigorous  and  rigorous 
intervention  measures. 

A  number  of  the  1998  CFP  issues 
opposed  the  ciuxent  requirements  in 
section  3-301.11  as  too  restrictive.  In 
response,  FDA  proposed  that  the  CFP 
defer  consideration  of  many  of  the 
issues  related  to  bare  hand  contact  with 
ready-to-eat  food  and  ask  the  NACMCF 
to  review  the  issues  and  provide 
reconmiendations  regarding  imresolved 
scientific  questions  in  time  for  FDA  to 
report  them  to  the  2000  CFP  meeting. 
The  delegates  at  the  1998  CFP  meeting 
accepted  the  FDA  recommendation. 
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n.  Request  for  Data  and  Infonnation 

FDA  is  preparing  for  presentation  of 
this  issue  to  the  NACMCF  by 
developing  a  white  paper,  i.e.,  a 
summary  of  current  information  from 
scientific  literature  and  other  sources, 
that  identifies  and  evaluates  both  the 
risks  related  to  microbiological 
contamination  of  ready-to-eat  food  by 
food  preparation  workers  and  the 
effectiveness  of  different  interventions 
to  prevent  or  mimmize  that  risk  (e.g., 
hand  washing,  hand  sanitizers, 
disposable  gloves,  no  bare  hand 
contact).  In  order  to  ensure  that  this 
white  paper  contains  all  available  data 
relating  to  the  risks  and  effectiveness  of 
interventions  to  prevent  or  minimize 
contamination  of  ready-to-eat  food,  FDA 
is  requesting  scientific  data,  studies,  or 
other  information  related  to  the 
following  questions  and  issues: 

1.  FDA  seeks  scientific  data  or 
information  on  the  risk  of  transmitting 
bacterial,  viral,  or  parasitic  pathogens 
fitim  food  preparation  workers,  via 
ready-to-eat  food,  to  consumers, 
including  scientific  data  and 
information  relating  to: 

a.  The  amount  of  hand  contact  that 
can  result  in  the  transfer  of  pathogens; 

b.  Whether  transient  contact,  such  as 
might  occur  when  placing  a  garnish  on 
a  plate  or  glass,  can  transfer  pathogens; 

c.  Whether  pathogens  can  be 
transferred  to  raw  produce  while 
washing  it,  if  bare  hands  are  used;  and 

d.  Whether  bare  hands  can  transmit 
pathogens  to  dry  food  like  toast  or  rolls. 

2.  FTDA  seeks  scientific  data  or 
information  on  the  effectiveness  of 
alternative  interventions,  either  alone  or 
in  combination,  including  scientific 
data  and  information  relating  to: 

a.  Hand  washing  with  soap: 

i.  What  constitutes  a  properly  done 
hand  wash; 

•  How  long  should  the  hand-washing 
process  last; 

•  What  is  the  optimum  temperatiue  of 
the  water; 

•  Whether  the  use  of  a  nailbrush 
increases  removal  of  pathogens; 

•  Whether  it  is  likely  that  a  nailbrush 
would  become  a  fomite,  that  is,  become 
contaminated,  and  transmit  bloodbome 
or  enteric  pathogens  to  subsequent 
users; 

•  How  long  before  subdermal 
pathogens  recontaminate  the  skin's 
surface;  and 

•  Whether  hand-drying  methods  have 
an  impact  on  microbial  reduction. 

ii.  Whether  a  double  hand  wash  is 
significantly  better  than  a  properly  done 
single  wash. 

b.  Hand-washing  machines;  whether 
the  use  of  a  hand-washing  machine  can 


be  the  "eqmvalent"  to  a  properly  done 
hand  wash,  and  if  so,  imder  what 
conditions. 

c.  Use  of  "hand  sanitizers:" 

i.  Whether  human  skin  can  be 
"sanitized;" 

ii.  Whether  chemical  hand  sanitizers 
are  effective  against  all  pathogens  of 
concern; 

iii.  Whether  subdermal  pathogens  can 
recontaminate  the  skin  and,  if  so,  how 
long  it  would  take;  and 

iv.  Whether  the  use  of  hand  sanitizers 
can  increase  the  niunber  of  pathogens 
on  hands. 

d.  Use  of  disposable  gloves: 

i.  Whether  pathogens  can  increase  in 
niunbers  on  gloved  hands; 

ii.  Whether  gloves  are  likely  to 
become  fomites  themselves  even  when 
properly  used,  e.g.,  as  they  are  being  put 
on;  and 

iii.  Whether  glove  use  procediues 
used  in  other  venues  are  applicable  in 
retail  food  establishments. 

e.  Whether  there  are  other 
interventions  that  should  be  considered 
to  prevent  or  minimize  microbial 
contamination  of  ready-to-eat  food  by 
food  preparation  employees. 

Finally,  FDA  is  also  interested  in 
views  on  whether  additional  studies, 
either  microbiological  or 
epidemiological,  are  needed  to  fill 
existing  knowledge  gaps;  and,  if  so, 
what  kind  of  studies  should  be  done. 

Interested  persons  may,  on  or  before 
June  1, 1999,  submit  to  the  Dockets 
Management  Branch  (address  above)  the 
required  data  and  information.  Two 
copies  of  the  data  and  information 
should  be  submitted,  except  that 
individuals  may  submit  one  copy.  Data 
and  informetion  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  data  and 
information  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  March  25, 1999. 
William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  99-8095  Filed  4-1-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutes  of  Health 

National  Cancer  Institute;  Grants  and 
Cooperative  Agreements  Availability 

AGENCY:  National  Cancer  Institute. 
National  Institutes  of  Health,  PHS. 
DHHS. 


action:  Notice  for  CRADA 
Opportunities. 


SUMMARY:  New  HIV  treatments  and 
diagnostic  methods:  Opportxmities  for 
Cooperative  Research  and  Development 
Agreements  (CRADAs)  for  the  joint 
evaluation  and  development  of 
inhibitors  for  multidrug  resistant  HIV 
and  of  methods  to  measure  the 
biological  and  biochemical  fitness  of 
HIV  protease  mutants,  and  to  assay  new 
protease  inhibitors  using  these  methods. 

Pursuant  to  the  Federal  Technology 
Transfer  Act  of  1986  (FTTA,  15  U.S.C. 
S  3710;  and  Executive  Order  12591  of 
April  10, 1987,  as  amended  by  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995),  the  National 
Cancer  Institute  (NCI)  of  the  National 
histitutes  of  Health  (NIH)  of  the  Public 
Health  Service  (PHS)  of  die  Department 
of  Health  and  Hmnan  Services  (DHHS) 
seeks  Cooperative  Research  and 
Development  Agreements  (CRADAs) 
with  pharmaceutical  or  biotechnology 
companies  to  evaluate  and  develop  new 
treatments  and  diagnostic  methods  for 
the  multidrug  resistant  HIV-infected 
population.  Any  CRADA  for  the 
biomedical  use  of  this  technology  will 
be  considered.  The  CRADA  would  have 
an  expected  duration  of  one  (1)  to  five 
(5)  years.  The  goals  of  the  CRADA 
include  the  rapid  publication  of 
research  results  and  timely 
commercialization  of  products, 
diagnostics  and  treatments  that  result 
from  the  research.  The  CRADA 
Collaborator  will  have  an  option  to  elect 
a  non-exclusive  or  exclusive 
commercialization  license  to  subject 
inventions  arising  imder  the  CRADA 
and  which  are  subject  of  the  CRADA 
Research  Plan. 

ADDRESSES:  Proposals  and  questions 
about  this  CRADA  opportunity  may  be 
addressed  to  Dr.  Bjame  Gabrielsen, 
Technology  Development  & 
Commercialization  Branch,  National 
Cancer  Institute — Frederick  Cancer 
Research  &  Development  Center, 
Fairview  Center,  Room  502,  Frederick, 
MD  21701  (phone:  301-846-5465,  fax: 
301-846-6820). 

Scientific  inquiries — ^Dr.  John 
Erickson,  Director,  Structural 
Biochemistry  Program,  National  Cancer 
Institute — Frederick  Cancer  Research  & 
Development  Center,  P.O.  Box  B, 
Building  560,  Room  12-68,  Frederick 
MD,  21702-1201  (phone:  301-846- 
1979;  FAX:  301-846-6(JS6). 
EFFECTIVE  DATE:  Inquiries  regarding 
CRADA  proposals  and  scientific  matters 
may  be  forwarded  at  any  time. 
Confidential  CRADA  proposals, 
preferably  two  pages  or  less,  must  be 
submitted  to  the  NQ  on  or  before  May 
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3, 1999.  Guidelines  for  preparing  full 
CRADA  proposals  will  be 
communicated  shortly  thereafter  to  all 
respondents  who  have  been  selected. 
SUPPLEMENTARY  INFORMATION: 

Technology  Available 

DHHS  scientists  in  the  Structiu-al 
Biochemistry  Program,  NCI-Frederick 
Cancer  Research  and  Development 
Center  (SBP)  have  developed  certain 
structural  and  biochemically-based 
technologies  that  are  believed  to  be  of 
value  in  the  diagnosis  and  treatment  of 
drug  resistant  HIV.  Using  these 
technologies,  SEP  scientists  have 
developed  strategies  for  designing 
inhibitors  to  multidrug  resistant  HIV, 
and  for  predicting  resistance-potentials 
of  HIV  protease  inhibitors.  Recent 
evidence  indicates  that  multidrug 
resistant  HIV  strains  are  appearing  in 
the  drug-naive  population  at  an 
increasing  rate.  Thus,  the  SBP  research 
is  believed  to  be  at  a  stage  that  is  ripe 
for  the  development  of  new  treatments 
and  diagnostic  methods  for  the 
multidrug  resistant  HIV-infected 
population.  SBP  is  interested  in  a  muUi- 
disciplinary  but  highly  focussed 
approach  to  the  biochemical  and 
virologic  evaluation  of  protease 
inhibitors  against  clinically-derived 
drug  resistant  mutant  viruses,  as  well  as 
in  the  structure-based  design  and 
chemical  synthesis  of  new  protease 
inhibitors  for  testing. 

The  successful  Collaborator  should 
possess  experience  in  the  following 
areas  at  a  minimum:  Experience  with 
pre-clinical  and  clinical  drug 
development  for  antiretroviral 
compounds;  ability  to  generate  site- 
directed  mutant  viruses  for 
measiu-ement  of  phenotypic  resistance 
with  specific  expertise  in  HIV; 
application  of  automation  and  robotics 
technologies  to  cell  culture-based 
antiviral  assays  and  to  enzjmie-based 
biochemical  assays  with  specific 
expertise  in  HIV;  application  of 
automation  and  robotics  technologies  to 
cell  culture-based  assays  designed  to 
measure  phenotypic  resistance; 
application  of  database  and 
bioinformatics  technologies  for  the 
manipulation,  storage  and  analysis  of 
high  throughput  assay  data,  including 
the  development  of  software  as 
required;  and,  the  use  of  high 
throughput  assay  methods  to  evaluate 
protease  inhibitors  against  multidrug 
resistant  HIV  mutants. 

DHHS  now  seeks  collaborative 
arrangements  for  the  joint  evaluation 
and  development  of  methods  to 
biochemical  and  virologic  evaluate 
protease  inhibitors  against  clinically- 
derived  drug  resistant  mutant  viruses,  as 


well  as  in  the  structure-based  design 
and  chemical  synthesis  of  new  protease 
inhibitors  for  further  analysis.  For 
collaborations  with  the  commercial 
sector,  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  will 
be  established  to  provide  equitable 
distribution  of  intellectual  property 
rights  developed  under  the  CRAdA. 
CRADA  aims  will  include  rapid 
pubhcation  of  research  results  as  well  as 
full  and  timely  exploitation  of  any 
commercial  opportunities. 

The  role  of  the  National  Cancer 
Institute  in  this  CRADA  will  include, 
but  not  be  limited  to: 

1.  Providing  intellectual,  scientific, 
and  technical  expertise  and  experience 
to  the  research  project. 

2.  Providing  the  Collaborator  with 
HIV  drug  resistant  gene  sequences  and 
protease  inhibitors  for  evaluation. 

3.  Planning  research  studies  and 
interpreting  research  results. 

4.  Publishing  research  results. 

The  role  of  the  CRADA  Collaborator 
may  include,  but  not  be  limited  to: 

1.  Providing  significant  intellectual, 
scientific,  and  technical  expertise  or 
experience  to  the  research  project. 

2.  Planning  research  studies  and 
interpreting  research  results. 

3.  Providing  technical  expertise  and/ 
or  financial  support  (e.g.  facilities, 
personnel  and  expertise)  for  CRADA- 
related  Covernment  activities. 

4.  Accomplishing  objectives 
according  to  an  appropriate  timetable  to 
be  outlined  in  the  CRADA 
Collaborator's  proposal. 

5.  The  willingness  to  commit  best 
effort  and  demonstrated  resources  to  the 
research,  development  and 
commercialization  of  this  technology. 

6.  The  demonstration  of  exj)ertise  in 
the  commercial  development, 
production,  marketing  and  sales  of 
products  related  to  this  area  of 
technology. 

7.  The  willingness  to  cooperate  with 
the  National  Cancer  Institute  in  the 
timely  publication  of  research  results. 

8.  The  agreement  to  be  bound  by  the 
appropriate  DHHS  regulations  relating 
to  human  subjects,  and  all  PHS  policies 
relating  to  the  use  and  care  of  laboratory 
animals. 

9.  The  willingness  to  accept  the  legal 
provisions  and  language  of  the  CRADA 
with  only  minor  modifications,  if  any. 
These  provisions  govern  patent  rights  to 
CRADA  inventions. 

Dated:  March  25, 1999. 
Kathleen  Sybert, 

Director,  Technology  Development  &■ 
Commercialization  Branch,  National  Cancer 
Institute,  National  Institutes  of  Health. 
[FR  Doc.  99-8097  Filed  4-1-99;  8:45  amj 
BtUlNQ  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Notice  of  Meeting  of  the  Worlting 
Group  To  Advise  the  ACD  on 
Guidelines  and  Oversight  Process  for 
Research  involving  Human  Piuripotent 
Stem  Cells 

Notice  is  hereby  given  that  the 
Working  Group  of  the  Advisory 
Committee  to  the  Director  (ACD),  NTH  to 
advise  the  ACD  on  guidelines  and 
oversight  for  research  involving  human 
piuripotent  stem  cells,  will  meet  in 
public  session  at  the  Bethesda  Marriott, 
5151  Pooks  Hill  Road,  Bethesda, 
Maryland  20814.  on  April  8, 1999.  The 
meeting  will  begin  at  approximately 
9:00  a.m.  and  end  at  approximately  5:30 

p.m. 

The  goal  of  the  Working  Group  is  to 
provide  advice  to  the  ACD  about  the 
scientific,  ethical,  legal,  and  social 
issues  relevant  to  guidelines  for  the 
conduct  of  research  utilizing  human 
piuripotent  stem  cells  (cells  that  can 
form  most  of  the  cells  and  tissues  of  the 
body)  and  to  consider  oversight  options 
for  this  research. 

A  limited  amount  of  meeting  time 
will  be  allotted  for  public  testimony. 
Individuals  who  wish  to  give  five 
minute  public  testimony  may  sign  up  at 
the  meeting  site  the  morning  of  the 
meeting  on  a  first  come,  first  served 
basis.  Written  testimony  may  be 
submitted  to:  the  Office  of  Science 
Policy,  Bldg.  1,  Room  218,  NIH,  9000 
Rockville  Pike,  Bethesda  20892. 

Attendance  may  be  limited  to  seat 
availability. 
Ruth  L.  Kirschstein, 
Deputy  Director,  NIH. 
[FR  Doc.  99-8096  Filed  4-1-99;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  For  Scientific  Review;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Center  for  Scientific  Review  Advisory 
Committee. 

The  meeting  will  be  open  to  the 
publiCj  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
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notify  the  Contact  Person  listed  bektw 
in  advance  of  the  meeting. 

Name  of  Committee:  Center  for  Scientific 
Review  Advisory  Committee. 

Dote;  May  10-11, 1999. 

Ti/ne;  8:30  AM  to  1  PM. 

Agenda:  Recent  experiments  and 
experiences  with  the  peer  review  process. 

Phce:  National  Institutes  of  Health,  Two 
Rockledge  Center,  Conferance  Roam  9104, 
6701  Rockledge  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Samuel  Joseloff,  PHD, 
Executive  Secretary,  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  6160,  MSC  7892, 
Bethesda,  MD  20892,  (301)  435-1040. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.644, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  March  26. 1999. 
LaVeme  Y.  StringlBeld, 
Committee  Management  Officer,  National 
Institutes  of  Health. 

(FR  Doc.  99-8102  Filed  4-1-99;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  5, 1999. 

Time:  1  pm  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Gloria  B.  Levin,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3166, 
MSC  7848,  Bethesda,  MD  20892.  (301)  435- 
0692. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 


to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date  :  April  7, 1999. 

Time:  11:30  AM  to  1  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Cheryl  M.  Corsaro,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  6712, 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
1045. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  8, 1999. 

Time:  8:30  AM  to  4:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Michael  A.  Lang,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5210, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1265. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  8, 1999. 

Time:  11  AM  to  1  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NM,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Cheri  Wiggs,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5194, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1261. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Center  for  Review, 
Special  Emphasis  Panel. 

Date:  April  8, 1999. 

Time:  1  PM  to  2  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Jo  Pelham,  BA,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4106,  MSC  7814, 
Bethesda.  MD  20892,  (301)  435-1786. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 


to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  8, 1999. 

Time:  1  PM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Calberi  Laing,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4210, 
MSC  7812.  Bethesda,  MD  20892,  (301)  435- 
1221. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timiag  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review,  Special  Emphasis  Panel. 

Z>ofe:  April  8, 1999. 

Time:  2  PM  to  2:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Alexander  D.  Politis,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4204, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1225,  politisa@drg.nib.gov. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review.  Special  Emphasis  Panel.  ZRG-1 
AARR-4  (03). 

Date;  April  8,  1999. 

Time:  2  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Mohindar  Poonian,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5110, 
MSC  7852,  Bethesda,  MD  20892,  301-435- 
1168,  poonianm@csr.nih.gov. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Z>ate;April8, 1999. 

Time:  2:35  PM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Alexander  D.  Politis,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4204, 
MSC  7812,  Bethesda,  MD  20892.  (301)  435- 
1225,  politisa@drg.nih.gov. 
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This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  9,  1999. 

Time:  9  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  American  Inn  of  Bethesda,  8130 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Perso/rDavid  J.  Remondini,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6154, 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
1038. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 
Dated:  March  26, 1999, 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 

[FR  Doc.  99-8103  Filed  4-1-99;  8:45  am] 
BIUJNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Piu'suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date;  April  1, 1999. 

Time:  9  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle,  1 
Washington  Circle,  NW,  Washington,  DC 
20037. 


Contact  Person:  Laurence  R.  Stanford,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6138,  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-6470. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  16, 1999. 

Time:  8:30  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Double  Tree  Hotel.  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Gerald  E.  Calderone,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  ExecuUve  Blvd.,  Rm  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301-443-1340. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Reserach  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  March  29, 1999. 
Anna  P.  Snoufifer. 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  99-8099  Filed  4-1-99;  8:45  am] 

BILUNO  CODE  4140-01-M 


Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-5  (M-1). 

Date:  May  6-7, 1999. 

Time:  May  6. 1999,  8:00  AM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Francisco  O.  Calvo,  PhD, 
Chief,  Special  Emphasis  Panel,  Review 
Branch,  DEA,  NIDDK,  National  Institutes  of 
Health,  Room  6AS37D,  BLDG.  45.  Bethesda, 
MD  20892,  301-594-8897. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  March  26, 1999. 
UVerne  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 
[FR  Doc.  99-8100  Filed  4-1-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  persond  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digesthfe  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  persorial  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-2  (M2). 

Date:April23, 1999. 

Time:  3  PM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Bldg.,  45  Center  Drive,  Room  6AS- 
37,  Bethesda,  MD  20892.  (Telephone 
Conference  Call). 

Contact  Person:  Shan  S  Wong,  PhD. 
Scientific  Review  Administrator  Review 
Branch.  DEA.  NIDDK,  Natcher  Building, 
Room  6  AS  25,  National  Institutes  of  Health 
Bethesda.  MD  20892.  (301)  594-7797. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  March  26, 1999. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  National 

Institutes  of  Health. 

[FR  Doc.  99-8101  Filed  4-1-99;  8:45  am] 

SaiJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b{c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
wotild  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel  Trauma  and  Bum. 

Date:  April  6, 1999. 

TiiTje:  2  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Baltimore,  on  the 
Inner  Harbor.  300  Light  Street,  Baltimore,  MD 
21202. 

Contact  Person:  Bruce  K.  Wetzel,  PhD., 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  NIGMS,  Natcher  Building, 
Room  lAS-19,  Bethesda,  MD  20892.  (301) 
594-3907. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  timing  limitations  imposed  by  the 
review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and  * 

Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 


Dated:  March  26, 1999. 
La  Verne  Y.  StringSdd. 

Committee  Management  Officer,  National 
Institutes  of  Health. 

[FR  Doc.  9»-8104  Filed  4-1-99;  8:45  am] 

BILUNQ  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Healtti  Service 

National  Toxicology  Program:  Call  for 
Public  Comment  on  11  Substances, 
Mixtures  and  Exposure  Circumstances 
To  Be  Reviewed  in  1999  for  Listing  in 
or  Delisting  (Removing)  From  the 
Report  on  Carcinogens,  Tenth  Edition 

Background 

The  National  Toxicology  Program 
(NTP)  annotmces  its  intent  to  review 
additional  substances,  mixtures  and 
exposure  circimistances  for  possible 
listing  in  or  delisting  (removing)  from 
the  Report  on  Carcinogens,  Tenth 
Edition  which  is  scheduled  for 
publication  in  2001.  This  Report 
(previously  known  as  the  Aimual  Report 
on  Carcinogens)  is  a  Congressionally- 
directed  listing  of  known  human 
carcinogens  and  reasonable  anticipated 
himian  carcinogens  and  its  preparation 
is  delegated  to  the  National  Toxicology 
Program  by  the  Secretary,  Department  of 
Health  and  Human  Services  (DHHS). 
Section  301(b)(4)  of  the  Public  Health 
Service  Act,  as  amended,  provides  that 
the  Secretary,  (DHHS),  shall  publish  a 
report  which  contains  a  list  of  all 
substances  (1)  which  either  are  known    . 
to  be  a  human  carcinogen  or  reasonable 
anticipated  to  be  a  human  carcinogen, 
and  (2)  to  which  a  significant  nimiber  of 
persons  residing  in  the  United  States 
(US)  are  exposed.  The  law  also  states 
that  the  reports  should  provide  available 
information  on  the  nature  of  exposures, 
the  estimated  number  of  persons 
exposed  and  the  extent  to  which  the 
implementation  of  Federal  regulations 
decreases  the  risk  to  public  health  from 
exposure  to  these  chemicals. 

The  scientific  review  of  the 
substances,  mixtures  or  exposure 
circimistances  involves  three  separate 
reviews,  which  include  two  Federal 
review  groups  and  one  non-government 
peer  review  body  (a  subcommittee  of  the 
NTP  Board  of  Scientific  Coimselors) 
which  will  meet  in  an  open,  public 
meeting  and  provide  for  public 
comments.  All  available  data  and  public 
comments  received  that  are  relevant  to 
the  application  of  the  criteria  for 
inclusion  or  removal  of  candidate 
agents,  substances,  mixtures  or  exposure 
circumstances  or  for  a  change  in  the 


classification  in  the  Report  will  be 
evaluated.  The  criteria  to  he  used  in  the 
review  process  are  described  below: 

1.  Known  to  be  Human  Carcinogens: 
There  is  sufficient  evidence  of " 

carcinogenicity  from  studies  in  humans 
which  indicates  a  causal  relationship 
between  exposure  to  the  agent,  substance  or 
mixture  and  human  cancer. 

2.  Reasonably  Anticipated  to  be  Human 
Carcinogens: 

There  is  limited  evidence  of 
carcinogenicity  from  studies  in  humans 
which  indicates  that  causal  interpretation  is 
credible  but  that  alternative  explanations 
such  as  chance,  bias  or  confounding  factors 
could  not  adequately  be  excluded;  or 

There  is  sufficient  evidence  of 
carcinogenicity  from  studies  in  experimental 
animals  which  indicates  there  is  an  increased 
incidence  of  malignant  and/or  a  combination 
of  malignant  and  benign  tumors:  (1)  In 
multiple  species,  or  at  multiple  tissue  sites, 
or  (2)  by  multiple  routes  of  exposure,  or  (3] 
to  an  unusual  degree  with  regard  to 
incidence,  site  or  type  of  tumor  or  age  at  . 
onset;  or 

There  is  less  than  sufficient  evidence  of 
carcinogenicity  in  humans  or  laboratory 
animals,  however;  the  agent,  substance  or 
mixture  belongs  to  a  well  defined, 
structurally-related  class  of  substances  whose 
members  are  listed  in  a  previous  Report  on 
Carcinogens  as  either  a  known  to  be  human 
carcinogen,  or  reasonably  anticipated  to  be 
hiunan  carcinogen  or  there  is  convincing 
relevant  information  that  the  agent  acts 
through  mechanisms  indicating  it  would 
likely  cause  cancer  in  humans. 

Conclusions  regarding  carcinogenicity  in 
humans  or  experimental  animals  are  based 
on  scientific  judgment,  with  consideration 
given  to  all  relevant  information.  Relevant 
information  includes,  but  is  not  limited  to 
dose  response,  route  of  exposure,  chemical 
structure,  metabolism,  pharmacokinetics, 
sensitive  sub  populations,  genetic  efliects,  or 
other  data  relating  to  mechanism  of  action  or 
factors  that  may  be  unique  to  a  given 
substance.  For  example,  there  may  be 
substances  for  which  there  is  evidence  of 
carcinogenicity  in  laboratory  animals  but 
there  are  compelling  data  indicating  that  the 
agent  acts  through  mechanisms  which  do  not 
operate  in  humans  and  would  therefore  not 
reasonably  be  anticipated  to  cause  cancer  in 
humans. 

Clarification  of  the  Criteria 

Some  questions  have  arisen  regarding 
information  from  studies  involving 
htimans  and  how  this  is  applied  to  the 
listing  of  a  substance  determined  to  be 
a  "known  human  carcinogen".  The 
"known  human  carcinogen"  category 
requires  evidence  fitjm  studies  of 
humans.  This  can  include  traditional 
cancer  epidemiology  studies,  data  from 
clinical  studies,  and/or  data  derived 
frt)m  the  study  of  tissues  from  humans 
exj^osed  to  the  substance  in  question 
and  useful  for  evaluating  whether  a 
relevant  cancer  mechanism  is  operating 
in  people. 
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Public  Comment  Requested 

Nominations  for  the  Report  on 
Carcinogens  to  be  reviewed  in  1999  are 
provided  in  the  following  table  with 
their  Chemical  Abctracts  Services  (CAS) 
Registry  numbers  (where  available)  and 
pending  review  action.  NTP  invites 
public  comment  on  any  of  these 
nominations.  In  addition,  NTP  requests 
relevant  information  on  the 
carcinogenic  properties  of  the 
substances  from  completed  or  ongoing 
experimental  animal  or  human 
epidemiology  studies,  as  well  as  current 
production  data,  use  patterns,  and 
hiunan  exposure  information. 
Comments  received  by  April  30, 1999 
will  allow  the  time  for  their 
consideration  by  the  initial  review 


groups  and  by  the  NTP  in  the 
preparation  of  the  background 
document  prepared  for  each  substance. 
Comments  or  questions  should  be 
directed  to  Dr.  C.  W.  Jameson  at  the 
address  listed  below. 

Public  Nominations  for  Delisting  or 
Listing  Encouraged 

The  NTP  solicits  and  encourages  the 
broadest  participation  form  interested 
individuals  or  parties  in  nominating 
agents,  substances,  mixtures  or  exposure 
circumstances  for  listing  in  or  delisting 
from  the  Reports  on  Carcinogens. 
Nominations  from  the  public  should 
contain  a  rationale  for  listing  or 
delisting.  Appropriate  background 
information  and  relevant  data  (e.g. 


Journal  articles,  NTP  Technical  Reports, 
lARC  listings,  exposure  svuveys,  release 
inventories,  etc.)  which  support  a 
nomination  shoiUd  be  provided  or 
referenced  when  possible. 

A  detailed  description  of  the  review 
procedures,  including  the  steps  in  the 
formal  review  process,  is  available  at 
http://ntp-serverniehs.nih.gov  and  can 
be  obtained  by  contacting:  Dr.  C.  W. 
Jameson,  National  Toxicology  Program, 
Report  on  Carcinogens,  MD  EC-14,  P.O. 
Box  12233,  Research  Triangle  Park,  NC 
27709;  phone:  (919)  541-4096,  fax:  (919) 
541-0947,  email: 
jameson@niehs.nih.gov. 

Dated:  March  22, 1999. 
Kenneth  Olden, 
Director,  National  Toxicology  Program. 


Summary  for  Agents,  Substances,  Mixtures  or  Exposure  Circumstances  to  be  Reviewed  in  1999,  for 
Consideration  of  Listing  in  or  Delisting  from  the  Tenth  Report  on  Carcinogens 


Nomination  to  be  reviewed/CAS  No. 


Beryllium  and  Beryllium  Compounds/7440-41-7 


2,2-bis-(bromomethyl)  - 1 ,3-propanediol/3296-90-9 


2,3-Oibromo-1 -Propanol/96-1 3-9 


Dyes  Metabolized  to  Dimethoxybenzidine 
(Dimethoxybenzidine  Dyes  as  a  Class). 

Dyes  Metabolized  to  Dimethoxybenzidine 
(Dimethoxybenzidine  Dyes  as  a  Class). 

10  (2-Amino-3-methylimidazo{4,5-f]quinoline)/ 

76180-96-6. 
Styrene=7,8=oxide/96-09-3  


Toluene  Diisocyanate/26471-62-5 


Primary  uses  or  exposures 


Fiber  optics  and  cellular  network  communications 
systems,  aerospace,  defense  and  other  industry 
applications. 

Used  as  a  fire  retardant  in  unsaturated  polyester 
resins,  in  molded  products,  and  in  rigid  poly- 
urethane  foam. 

Used  as  a  flame  retardant,  as  an  intermediate  in  the 
preparation  of  the  flame  retardant  tris(2,3- 
dibromopropyl)  phosphate,  and  as  an  inter- 
mediate in  the  manufacture  of  pesticides  and 
phamiaceutical  preparations. 

•Dyes  widely  used  for  leather,  paper,  plastics,  rub- 
ber, and  textile  industries. 

Dyes  widely  used  for  leather,  paper,  plastics,  rub- 
ber, and  textile  industries. 

Found  in  cooked  meat  and  fish 


To  be  reviewed  for 


UV  Radiation/separate  consideration  of  three  seg- 
ments of  the  wavelength  spectmm;  UVA  (315-400 
nm),  UVB  (280-315  nm),  and  UVC  (100-280  nm). 

Vinyl  Bromide/593-60-2  


Vinyl  Fluoride/75-02-5 


Used  mainly  in  the  preparation  of  fragrances  and  in 

some  epoxy  resin  formulations. 
Commercially  produced  as  an  approximately  80:20 

mixture  of  the  2,4-  and  2,6-isomers  it  is  primarily 

for  use  in  the  manufacture  of  flexible  polyurethane 

foams. 
Soloar  and  artifical  sources  of  ultraviolet  radiation  ... 


Used  commercial  since  1968,  primarily  in  the  manu- 
facture of  flame  retardant  synthetic  fibers. 

Used  commercially  since  the  1960's,  in  the  produc- 
tion of  polyvinylfuoride  which  is  used  for  plastics. 


Possible  updating  of  current  listing 
of  beryllium  and  certain  beryl- 
lium compounds  to  a  krwwn 
human  carcinogen. 

Listing  in  the  10th  Report. 


Listing  in  the  10th  Report. 

Listing  in  the  10th  Report. 

Listing  in  the  10th  Report. 

Listing  in  the  10th  Report. 

Listing  in  the  10th  Report. 

Delisting  from  the  Report  on  Car- 
cinogens. 

Listing  in  the  10th  Report. 

Listing  in  the  10th  Report. 
Listing  in  the  10th  Report. 


IFR  Doc.  99-8098  Filed  4-1-99;  8.45  am] 
BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  list  of 


information  collection  requests  under 
0MB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  cop'y  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Drug  and  Alcohol  Services 
Information  System  (BASIS)  (0MB  No. 
0930-0106) — Revision— The  DASIS 
consists  of  three  related  data  systems: 
the  National  Master  Facility  Inventory 
(NMFI),  the  Uniform  Facility  Data  Set 
(UFDS),  and  the  Treatment  Episode  Data 
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Set  (TEDS).  The  NMFI  includes  all 
known  substance  abuse  treatment 
fecilitles,  and  those  substance  abuse 
prevention  facilities  identified  by  State 
agencies.  The  UFDS  is  an  annual  survey 
of  all  facilities  listed  in  the  NMFI.  The 
TEDS  is  a  compilation  of  client-level 
admission  data  submitted  by  States  on 
clients  treated  in  facilities  that  receive 
State  funds.  Together,  they  provide 
information  on  the  location,  scope  and 
characteristics  of  all  known  drug  and 
alcohol  treatment  and  prevention 
facilities  in  the  United  States,  and  the 
characteristics  of  clients  receiving 
services.  This  information  is  needed  to 
assess  the  nature  and  extent  of  these 
resources,  to  identify  gaps  in  services, 
and  to  provide  a  database  for  treatment 
referrals. 

This  request  for  OMB  approval  of 
DASIS  activities  includes  the  following 
changes  in  the  ongoing  DASIS  activities: 


TEDS:  Voluntary  reporting  of 
discharge  data  wiU  be  added  to  the 
current  reporting  of  admission  data  for 
those  States  that  are  able  to  provide 
linked  admission  and  discharge  records. 
The  discharge  data  set  will,  include  the 
foUowing  client-level  data:  Provider  ID; 
Client  ID;  Co-dependent/Collateral  flag; 
Services  at  discharge;  Date  of  last 
contact;  Date  of  discharge;  and  Reason 
for  discharge,  transfer,  or 
discontinuance  of  treatment. 

NMFI:  The  forms  used  by  States  to 
update  information  on  facilities  in  the 
NMFI  have  been  automated  and  will  be 
available  on  the  Internet  through  the 
DASIS  home  page.  The  on-line  version 
of  the  update  forms  will  include  the 
following  new  items:  Detoxification 
services  (to  be  added  to  the  checklist  of 
services,  FDA  (Methadone)  ID,  EIN, 
Director's  phone  number,  and  TEDS 
eligibility  dates. 


Type  of  respondent  and  activity 


STATES 

TEDS  Admission  Data'  

TEDS  Discharge  Data '  

TEDS  Discharge  Crosswalks  

NFR  Update  2 

Additions ■. ^ 

Revisions  , 

Solicitation  of  Comments  on  UFDS  revisions 

State  Subtotal  

FACILITIES 

Network  Update 

UFDS  Survey 

Augmentation  Screening  ...,..^ „ 

Pretests  of  UFDS  revisions  3 „ ...... 

Facility  Subtotal  

TOTAL 


Number  of 
respondents 


52 

13 

5 

56 
56 
56 
56 

1.000 
21,000 

2.000 

100 

23,000 

23,056 


UFDS:  Beginning  in  1999,  the  UFDS 
survey  will  be  conducted  by  telephone 
using  CATI  technology.  The 
questionnaire  will  be  significantly 
shortened;  client  counts  for  most 
demographic  subgroups,  services 
provided  (except  for  programs  for 
special  populations),  revenue  data,  and 
selected  oUier  items  will  not  be  asked. 
Sample  augmentation  activities,  which 
involve  searching  directories  and  other 
sources  for  substance  abuse  treatment 
facilities  not  included  in  the  NMFI,  will 
not  be  conducted  prior  to  the  1999 
UFDS  but  will  be  conducted  in 
preparation  for  the  2000  and  2001 
UFDS. 

Proposed  changes  will  be  distributed 
each  year  to  State  substance  abuse 
agencies  to  obtain  their  comments  and 
suggestions. 

Estimated  annual  burden  is  as 
follows: 


Responses 

per 
respondent 


4 
4 
1 

17 

24 

1 


Hours  per 
response 


6 

6 

10 


.06 

.0 

.5 


.1 
.3 
.12 
.75 


Total  burden 
hours 


1,248 

312 

50 

76 

67 

28 

1.781 

100 
6,300 

240 

75 

6.715 

8,496 


1  This  includes  time  for  refonnatting  data  received  from  facilities  and  submitting  it  to  SAMHSA. 

2  States  fonward  to  SAMHSA  infomiatlon  they  receive  from  facilities  on  changes  in  facility  name,  address,  status,  etc.  This  will  now  be  done 
electronically. 

3  Two  pretests  of  50  facilities  each  are  proposed. 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Daniel  Chenok,  Himian  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington, 
D.C.  20503. 

Dated:  March  29, 1999. 
Richard  Kspanda, 
Executive  Officer,  SAMHSA. 
[FR  Doc.  99-8137  Filed  4-1-99;  8:45  am] 
BaiMG  CODE  4162-2»-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4432-N-13] 

Federal  Property  Suitable  as  Faellltiea 
to  Assist  ttte  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  April  2,  1999. 
FOR  FURTHER  INFORMATION  CONTACT! 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 


451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-firee),  or 
call  the  toll-£ree  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  hi 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterals  AdminstraUon. 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  imderutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
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detennined  suitable  or  unsuitable  this 
week. 

Dated;  March  25. 1999. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 

Development. 

[FR  Doc.  99-7825  Filed  4-1-99;  8:45  am] 

BILLING  CODE  4210-2»-M 


DEPARTMENT  OF  THE  ItfTERIOR 

Fish  and  vynidlife  Service 

Arid  Lands  National  Wildlife  Refuge 
Complex,  Arid  Lands  Ecology  Reserve 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  hitent  to  Prepare  a 
Comprehensive  Conservation  Plan  and 
Associated  Environmental  Assessment 
for  the  Arid  Lands  Ecology  Reserve  in 
the  Arid  Lands  National  Wildlife  Refuge 
Complex. 

summary:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  intends  to  gather  information 
necessary  to  prepare  a  Comprehensive 
Conservation  Plan  (CCP)  and  an 
Environmental  Assessment  (EA)  for  the 
Arid  Lands  Ecology  (ALE)  Reserve.  The 
Service  manages  the  ALE  Reserve 
pursuant  to  a  Memorandum  of 
Understanding,  and  an  associated 
permit,  with  the  Department  of  Energy 
(DOE).  The  Service  is  furnishing  this 
notice  in  compliance  with  Service  CCP 
policy  and  the  National  Environmental 
Policy  Act  (NEPA)  and  implementing 
regulations  to  accomplish  the  following: 
(1)  advise  other  agencies  and  the  public 
of  our  intentions;  (2)  obtain  suggestions 
and  information  on  the  scope  of  issues 
to  include  in  the  plan  and 
environmental  document;  and  (3) 
provide  notice  that  the  Service  is 
proposing  an  administrative  boundary 
to  incorporate  lands  it  manages  for  DOE 
into  the  National  Wildlife  Refuge 
System. 

DATES:  Written  comments  should  be 
received  on  or  before  May  3. 1999. 
ADDRESSES:  Address  comments  and 
requests  for  more  information  to:  Dave 
Goeke.  Refuge  Manager,  Arid  Lands 
National  Wildlife  Refuge  Complex,  3250 
Port  of  Benton  Blvd.,  Richland.  WA 
99352. 

FOR  MORE  INFORMATION  CONTACT:  Dave 
Goeke.  Refuge  Manager,  at  (509)  371- 
1801. 

SUPPLEMENTARY  INFORMATION:  The  ALE 
Reserve,  formally  known  as  the  Fitzner- 
Eberhardt  Arid  Lands  Ecology  Reserve, 
is  being  managed  by  the  Service  under 
agreement  with  DOE.  The  Service 


entered  into  a  25-year  Memorandum  of 
Understanding  (MOU)  on  June  20, 1997, 
for  the  protection  and  management  of 
the  Hanford  Site  area  known  as  the  ALE 
Reserve.  Piusuant  to  the  MOU,  the  FWS 
is  to  prepare  a  comprehensive  plan  to 
govern  management  activities  on  the 
ALE  Reserve.  DOE  is  a  cooperating 
agency  on  the  CCP/EA.  The  CCP/EA 
will  be  prepared  by  the  Service,  which 
will  consult  with  DOE  dxiring  the 
process. 

Conciurent  with  the  planning  process, 
the  FWS  will  evaluate  public  comments 
on  the  EA  and  determine  whether  to 
establish  a  refuge  boundary.  The  refuge 
boundary  would  permit  the  Service  to 
administer  inclusive  areas  as  part  of  the 
NWRS  once  acquired  or  when 
overlajdng  management  authority  has 
been  granted  by  permit  from  DOE.  The 
refuge  boimdary  wovdd  include  the  ALE 
Reserve,  but  final  delineation  of  a 
boundary  will  depend  on  additional 
information  and  public  involvement. 

The  Service  started  the 
comprehensive  conservation  planning 
process  for  the  ALE  Reserve  study  area 
in  Jime,  1998.  Several  internal  Service 
meetings  were  conducted  to  develop  a 
timeline  and  strategy  for  involving  the 
public  in  the  planning  process.  Since 
then,  the  Service  has  met  with  the 
Benton  County  Commission  and  with 
the  Washington  Department  of  Fish  and 
Wildlife  to  discuss  issues  and  concerns 
regarding  management  of  the  ALE 
Reserve.  Also,  the  Service  conducted  a 
public  meeting  and  open  house  in 
Richland,  Washington,  on  January  14, 
1999.  Approximately  60  people 
attended  the  open  house  and 
approximately  120  participated  in  the 
public  meeting.  Information  from  those 
meetings  can  be  provided  by  Refuge 
staff  at  the  address  given  above.  A 
newsletter  has  been  distributed  and 
approximately  80  people  have  provided 
written  comments  in  response. 
The  CCP  guides  management 
decisions  and  identifies  refuge  goals, 
long-range  objectives,  and  strategies  for 
achieving  wildlife  and  habitat 
management  purposes.  Public  input  into 
the  process  is  encouraged.  The  CCP  will 
provide  other  agencies  and  the  public 
with  a  clear  understanding  of  the 
desired  conditions  for  the  ALE  Reserve 
and  how  the  Service  will  implement 
management  strategies. 

The  CCP  will  support  the 
requirements  of  the  MOU  and  will 
address  the  following  topics: 

(A)  Habitat  management; 

(B)  Wildlife  population  management, 
including  federally-listed  endangered 
and  threatened  species,  migratory  birds, 
and  other  native  wildlife  species; 


(C)  Public  use  management,  including 
hunting,  wildlife  observation  and 
photography,  and  environmental 
education  and  interpretation 

(D)  Cultiu-al  resource  identification  . 
and  protection 

The  ALE  Reserve  is  a  120  square-mile 
tract  of  land  in  the  southwestern  portion 
of  the  Hanford  Site.  The  Hanford  Site 
was  acquired  by  the  U.S.  Government  in 
1943  as  a  national  seciu-ity  area  for  the 
production  of  weapons-grade 
plutonium.  The  ALE  Reserve  was 
managed  for  many  years  for  DOE  by  the 
Pacific  Northwest  National  Laboratory. 
The  ALE  Reserve  generally  is 
inaccessible  to  the  public,  though 
limited  access  is  occasionally  granted. 
Although  part  of  the  Hanford  Site,  the 
ALE  Reserve  was  established  to  preserve 
a  vegetation  type  that  once  covered  great 
expanses  in  the  West.  The  site  is  also 
designated  as  the  Rattlesnake  Hills 
Research  Natural  Area. 

Alternatives  (and  their  effects)  that 
address  issues  and  management 
strategies  associated  with  the  CCP  topics 
will  be  included  in  the  environmental 
document.  With  the  publication  of  this 
notice,  the  public  is  encouraged  to  send 
written  comments  on  these  and  other 
issues,  courses  of  action  that  the  Service 
should  consider,  and  potential  impacts 
that  could  result  from  implementation 
of  the  CCP  on  the  ALE  Reserve.  All 
comments  received  from  individuals  on 
environmental  documents  become  part 
of  the  official  public  record.  Requests 
for  such  comments  will  be  handled  in 
accordance  with  the  Freedom  of 
Information  Act,  the  Coimcil  on 
Environmental  Quality's  NEPA 
regulations  [40  CFR  1506.6(f)],  and  other 
Service  and  Departmental  policy  and 
procediu-es.  When  requested,  the 
Service  generally  will  provide  the 
names  and  addresses  of  individuals  who 
wrote  comments.  However,  telephone 
numbers  will  not  be  provided  in 
response  to  such  requests  to  the  extent 
permissible  by  law.  Additionally,  public 
comment  letters  are  not  required  to 
identify  the  author  or  the  author's 
address.  Such  comments  may  be 
submitted  anonymously  to  the  Service. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.),  NEPA 
Regulations  (40  CFR  1500-1508),  other 
appropriate  Federal  laws  and 
regulations,  the  National  Wildlife 
Refuge  System  Improvement  Act  of 
1997,  and  Service  policies  and 
procedures  for  compliance  with  those 
regulations. 
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Dated:  March  26. 1999. 
Cynthia  U.  Barry, 
Acting  Regional  Directm;  Region  1. 
(FR  Doc.  99-8135  Filed  4-1-99;  8:45  am] 

BtLUNG  CODE  431 0-S6-P 

DEPARTMENT  OF  THE  INTERIOR 

United  States  Geological  Survey 

Advisory  Committee  on  Water 
Information  (ACWI) 

agency:  United  States  Geological 
Survey,  Interior. 

ACTION:  Notice  of  an  open  meeting  of  the 
Advisory  Committee  on  Water 
Information  (ACWI). 

SUMMARY:  Notice  is  hereby  given  of  a 
meeting  of  the  ACWI.  This  meeting  of 
the  ACWI  is  to  discuss  broad  policy- 
related  topics  relating  to  national  water 
initiatives,  and  to  hear  reports  from 
ACWI  subgroups.  The  proposed  agenda 
will  include  a  series  of  discussions 
concerning  various  U.S.  Government 
policies  and  programs  related  to  the 
development  and  dissemination  of 
water  information. 

The  ACWI  has  been  established  imder 
the  authority  of  the  Office  of 
Management  and  Budget  Memorandum 
92-01  and  the  Federal  Advisory 
Conunittee  Act.  The  purpose  of  the 
ACWI  is  to  provide  a  fonun  for  water- 
information  users  and  professionals  to 
•idvise  the  Federal  Government  of 
activities  and  plans  which  may  improve- 
the  effectiveness  of  meeting  the  Nation's 
water  information  needs.  More  than  30 
organizations  have  been  invited  by  the 
Secretary  of  the  Interior  to  name 
representatives  to  the  ACWI.  These 
include  Federal  departments.  State, 
local,  and  tribal  government 
organizations,  industry,  academia, 
agricultiwe,  environmental 
organizations,  professional  societies, 
and  volimteer  groups. 
DATES:  The  formal  meeting  wrill  convene 
at  8:00  a.m.,  on  May  18, 1999,  and  vdll 
adjoiun  on  May  19, 1999  at  3:30  p.m. 
ADDRESSES:  Sheraton  Reston  Hotel, 
11810  Simrise  Valley  Drive,  Reston, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ethan  T.  Smith  (Executive  Secretary), 
Chief,  Water  Information  Coordination 
Program,  U.S.  Geological  Survey,  12201 
Sunrise  Valley  Drive,  417  National 
Center,  Reston,  VA  20192.  Telephone: 
703-648-5022;  Fax:  703-648-5295. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  public.  A  half 
hour  will  be  set  aside  for  public 
comment.  Persons  wishing  to  make  a 
brief  presentation  (up  to  5  miautes)  are 


asked  to  provide  a  written  request  with 
a  description  of  the  general  subject  to 
Dr.  Smith  at  the  above  address  no  later 
than  noon,  April  27, 1999.  It  is 
requested  that  40  copies  of  a  written 
statement  be  submitted  at  the  time  of 
the  meeting  for  distribution  to  members 
of  the  ACWI  and  placement  in  the 
official  file.  Any  member  of  the  public 
may  submit  written  information  and  (or) 
comments  to  Dr.  Smith  for  distribution 
at  the  ACWI. 

Dated:  March  26, 1999. 
Lewis  V.  Wade, 

Assistant  Chief  Hydwlogist  for  Information. 
U.S.  Geological  Survey. 
[FR  Doc.  99-8110  Filed  4-1-99;  8:45  am] 

BILUNG  CODE  43ia-31-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-030-1 220-00;  Closure  Notice  No.  NV- 
030-99-001] 

Emergency  Closure  of  Federal  Lands 

SUMMARY:  Notice  is  hereby  given  that 
certain  public  lands  in  the  vicinity  of 
the  Peterson  Mountain  Natural  Area, 
Washoe  County,  Nevada,  are  closed  to 
all  motorized  vehicles.  This  closure  is 
necessary  due  to  unauthorized  road 
construction  and  off-road  vehicle  use 
which  is  causing  considerable  adverse 
effects  to  soil,  vegetation  and  wildlife 
habitat  in  the  area.  It  is  possible  that 
cultural  resoiux:es  also  are  being 
impacted. 

DATES:  This  closure  goes  into  effect  on 
April  1, 1999,  and  will  remain  in  effect 
until  the  Manger,  Carson  City  Field 
Office,  determines  it  is  no  longer 
needed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Jensen,  Assistant  Manager, 
Division  of  Nonrenewable  Resources, 
Carson  City  Field  Office,  5665  Morgan 
Mill  Road,  Carson  City,  Nevada  89701. 
Telephone  (775) 885-6100. 
SUPPLEMENTARY  INFORMATION:  The 
authorities  for  this  closure  are  43  CFR 
8341.2,  43  CFR  8342.3  and  43  CFR 
8364.1.  Any  person  who  fails  to  comply 
with  a  closure  order  is  subject  to  arrest 
and  fines  in  accordance  with  applicable 
provisions  of  18  USC  3571  and/or 
imprisonment  not  to  exceed  12  months. 
This  closure  applies  to  all  motorized 
vehicles  excluding  (1)  any  emergency  or 
law  enforcement  vehicles  while  being 
used  for  emergency  purposes,  and  (2) 
any  vehicle  whose  use  is  expressly 
authorized  in  writing  by  the  Manager, 
Carson  City  Field  Office.  The  public 
lands  affected  by  this  closure  are  located 
just  east  of  Petersen  Mountain  and. 


while  excluding  main  access  roads  in 
this  area,  include  all  lands  being  used 
as  an  unauthorized  motorcycle  race 
course  within: 

Mt.  Diablo  Meridian 

T.22N..  R.18E. 
Sec.  11 

A  map  of  the  area  closed  to  motorized 
vehicles  is  posted  in  the  Carson  City 
Field  Office. 

Dated:  March  23, 1999. 
John  O.  Singlaub, 

Manager,  Carson  City  Field  Office. 

[FR  Doc.  99H8109  Filed  4-1-99;  8:45  am] 

BILLING  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-025-09-1430-01;  G-0156] 

Temporary  Closure  of  Public  Land 

AGENCY:  Biueau  of  Land  Management 
(BLM),  DOI. 

ACTKM:  Notice  of  Temporary  Closure  of 
Public  Land. 

The  following  described  public  land 
is  being  temporarily  closed  to  motorized 
vehicular  traffic  pursuant  to  43  CFR 
8364.1: 

Willamette  Meridian 

T.23S.,  R.26E.. 
Sec.  28.  SWV4SWV4; 
Sec.  29,  SEV4. 

Those  portions  of  the  above-described 
land  west  of  the  Chickahominy 
Reservoir  Access  Road;  south  and  west 
of  the  waterline  of  Chickahominy 
Reservoir;  and,  north  of  U.S.  Highway 
20. 

The  following  exceptions  apply: 

1.  Law  enforcement,  emergency 
personnel,  and  Biueau  of  Land 
Management  and  Oregon  Department  of 
Fish  and  Wildlife  employees  while 
engaged  in  official  duties  without  a 
written  waiver. 

2.  Motorized  water  craft  without  a 
written  waiver. 

3.  Other  individuals  in  the  possession 
of  a  written  waiver  who,  as  determined 
by  the  Authorized  Officer,  have  a 
demonstrated  need  to  travel  by 
motorized  vehicle  in  the  area  being 
closed. 

The  closure  is  necessary  to  prevent 
damage  to  roads  and  adjacent  resources 
during  extremely  wet  springtime 
conditions.  Unrestricted  traffic  during 
this  time  of  year  is  creating  excessive 
impacts  to  soil  and  vegetative  resources 
resulting  in  erosion  and  sedimentation 
of  the  reservoir.  Additionally,  funds  are 
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not  readily  available  to  routinely  repair 
and  maintain  roads  in  the  area  damaged 
by  vehicular  traffic. 

The  closure  will  take  effect  upon 
posting  of  this  notice  on  the  land  and 
remain  effective  until,  as  determined  by 
the  Authorized  Officer,  the  land  is 
suitable  for  continued  motorized 
vehicular  traffic. 

Failure  to  comply  with  this  temporary 
closure  may  result  in  a  fine  of  not  more 
than  $1,000  or  imprisonment  not  to 
exceed  12  months,  or  both,  in 
accordance  with  43  CFR  8360.0-7. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information, 
including  an  analysis  of  the  closure,  and 
for  waivers  should  be  directed  to  Craig 
M.  Hansen  or  Skip  Renchler,  Bureau  of 
Land  Management,  HC  74-12533,  Hwy 
20  West,  Hines,  Oregon  97738,  phone 
(541) 573-4400. 

Dated:  March  25, 1999. 
Rudolph  I.  Hefter, 

Supervisory  Natural  Resource  Specialist. 
[FR  Doc.  99-8168  Filed  4-1-99;  8:45  am] 

BILUNa  CODE  431»-33-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-020-1 220-00] 
Notice  of  Meeting 

agency:  Bureau  of  Land  Management 
(BLM),  Montana,  Billings  and  Miles  City 
Field  Offices,  Interior. 
action:  Notice  of  meeting. 

SUMMARY:  The  Miles  City  District 
Resource  Advisory  Coimcil  will  have  a 
meeting  April  28  and  29, 1999  in  Miles 
City,  Montana  at  the  Range  Riders 
Museum  meeting  room  west  of  Miles 
City.  Agenda  topics  include  access, 
back-coxmtry  by-ways,  and  the  Terry 
Badlands  Wilderness  Study  Area,  with 
updates  on  Pompeys  Pillar  and  the 
noxious  weeds  program.  On  Wednesday 
the  meeting  starts  at  1:00  p.m.  and  is 
expected  to  adjourn  about  5:00  p.m.  The 
Council  will  reconvene  at  8:00  a.m.  on 
Thursday  and  adjourn  at  noon. 

The  meeting  is  open  to  the  public  and 
the  public  comment  period  is  set  for 
8:00  a.m.  on  April  29.  The  public  may 
make  oral  statements  before  the  Coimcil 
or  file  written  statements  for  the  Coimcil 
to  consider.  Depending  on  the  number 
of  persons  wishing  to  make  an  oral 
statement,  a  per  person  time  limit  may 
be  established.  Summary  minutes  of  the 
meeting  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  Krause,  Public  Affairs 
Specialist,  Miles  City  Field  Office,  111 
Garryowen  Road,  Miles  City,  Montana 
59301,  telephone  (406)  233-2831. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Coimcil  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with 
public  land  management.  The  15 
member  Council  includes  individuals 
who  have  expertise,  education,  training 
or  practical  experience  in  the  planning 
and  management  of  public  lands  and 
their  resources  and  who  have  a 
knowledge  of  the  geographical 
jurisdiction  of  the  CoimciL 

Dated:  March  17, 1999. 
Timothy  M.  Murphy, 
Miles  City  Field  Manager. 
(FR  Doc.  99-8169  Filed  4-1-99;  8:45  am] 
BHJJNG  CODE  4310-ON-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-040-99-1410-00;  AA-75642] 

Realty  Action;  FLPMA  Lease  of  Public 
Lands,  Near  Alciachak,  Alaska 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  realty  action,  lands  are 
within  the  boimdary  of  the  Alaska 
Southwest  Area  Management 
Framework  Plan  (MFP),  dated 
November  1981. 

summary:  This  Notice  of  realty  action 
involves  converting  a  permit  to  a  lease 
on  public  lands  administered  by  the 
BLM.  The  lease  is  intended  to  authorize 
continued  use  of  one  acre  of  land  for  a 
commercial  trapping  cabin 
approximately  60  miles  west  of  Bethel, 
Alaska.  This  land  has  been  examined 
and  found  suitable  for  leasing  under  the 
provisions  of  Section  302  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA),  of  1976,  and  43  CFR  Part 
2920. 

Seward  Meridian,  Alaslca 

T.  8  N..  R.  61  W.,  Sec.  2 
The  above  land  aggregates  one  acre. 

DATES:  Interested  parties  may  submit 
comments  until  May  17, 1999. 
ADDRESSES:  Comments  must  be 
submitted  to  the  Anchorage  Field 
Manager,  Anchorage  Field  Office,  6881 
Abbott  Loop  Road,  Anchorage,  Alaska 
99507-2599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  J.  Bonds,  BLM,  Anchorage 
Field  Office,  6881  Abbott  Loop  Road, 


Anchorage,  Alaska  99507-2599,  907- 
267-1239,  or  1-800-478-1263. 
SUPPLEMENTARY  INFORMATION:  The  BLM 
proposes  to  lease  the  surface  of 
approximately  one  acre  of  public  land  to 
Brian  W.  Latham  of  Akiachak,  Alaska, 
under  a  renewable  twenty  (20)  year 
lease.  The  appraised  rental  on  the  land 
is  fail  market  rental  value.  In  addition, 
the  lessee  shall  reimburse  the  United 
States  for  reasonable  administrative  and 
other  costs  incurred  by  the  United 
States  in  processing  and  monitoring  the 
lease.  The  general  terms  and  conditions  • 
for  leases  are  found  in  43  CFR  2920.7. 
Nicholas  E.  Douglas, 
Anchorage  Field  Manager. 
(FR  Doc.  99-8108  Filed  4-1-99;  8:45  am] 

aiLLMQ  COOE  1410-00-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CO-050-1430-01,  COC-49757,  COC-62293, 
COC-C2759] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP) 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  public  lands  in 
Boulder,  Gilpin  and  Chaffee  Coimties 
have  been  examined  and  found  suitable 
for  classification  for  lease  or  conveyance 
imder  the  provisions  of  the  Recreation 
and  Public  Purpose  Act,  as  amended  (43 
U.S.C.  869  et  seq.) 
COC-49757— The  Colorado  State 
Division  of  Parks  and  Outdoor 
Recreation  proposes  to  amend  their 
existing  Recreation  and  Public 
Purpose  lease  to  include  the  following 
52  acres  in  the  Big  Bend  area.  The 
lands  will  be  managed  as  part  of  the 
Arkansas  Headwaters  Recreation  Area 
(AHRA).  The  area  to  be  leased  lies 
adjacent  to  lands  owned  and  managed 
by  Colorado  State  as  part  of  the 
AHRA. 

New  Mexico  Principal  Meridian 

T.  50  N.,  R.  8  E., 
Sec.  21:  That  portion  of  the 

E VzEViNE V4SE V4  lying  east  of  Highway 

285. 
Sec.  22:  NWV4SWV4 

Consisting  of  approximately  52  acres  in 
Chaffee  County 

COC-62293— The  Colorado  Division  of 
Parks  and  Outdoor  Recreation 
proposes  to  lease  and/or  patent  the 
following  lands  to  be  included  in  the 
exiting  Eldorado  Canyon  State  Park: 

Sixth  Principal  Meridian 

T.  1  S.,  R.  71  W., 
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Sec.  26:  Tracts  142  and  147 
Sec.  35:  Tract  130 A 
Consisting  of  122.97  acres  in  Boulder 
County 

COC-62759 — Gilpin  County  proposes  to 
lease  and/or  patent  the  following 
lands  for  the  piupose  of  a  fire  station, 
ambulance  crew  quarters  with  garage 
and  potentially  fpr  administration 
offices  for  a  local  clinic: 

Sixth  Principal  Meridian  , 

T.  3  S.,  R.  73  W., 

Sec.  2:  Lot  40  (within) 

Consisting  of  approximately  20  acres 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  for 
recreational  use  or  for  public  purposes 
is  consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act. 
DATES:  Interested  parties  may  submit 
conunents  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
before  Jime  4, 1999.  Reference  the 
applicable  serial  nimiber  in  all 
correspondence.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  Jime  4, 1999. 
ADDRESSES:  District  Manager.  Canon 
City  District  Office,  or  Area  Manager, 
Royal  George  Resource  Area,  3170  East 
Main,  Canon  City,  Colorado  81212; 
Telephone  (719)  269-8500;  TDD  (719) 
269-8597. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chaffee  Coimty:  Dave  Hallock,  Realty 
Specialist,  at  (719)  269-8536.  Boulder 
County:  Jan  Fackrell,  Realty  Specialist  at 
(719)  269-8525.  Gilpin  County:  Lindell 
Greer,  Realty  Specialist  at  (719)  269- 
8532. 

SUPPLEMENTARY  INFORMATION: 
Classification  conaments — interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  the 
purposes  stated.  Comments  are  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  future  use  or  uses  of  the  land, 
whether  the  use  is  consistent  with  local 
planning  and  zoning,  or  if  the  use  is 
consistent  with  State  and  Federal 
programs. 

Application  comments — interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 


the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  the  proposals. 

This  action  is  in  response  to 
applications  by  the  Colorado  State 
Division  of  Parks  and  Outdoor 
Recreations  and  Gilpin  Coimty.  Lease  of 
the  lands  will  not  be  authorized  imtil 
after  the  classification  becomes 
effective.  Lease  or  patent  of  the  lands  for 
recreational  or  public  purpose  use 
would  be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  valid  existing  rights 
documented  on  the  official  public  and 
records  at  the  time  of  lease/patent 
issuance. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensiue  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Donnie  R.  Sparks, 

District  Manager. 

(FR  Doc.  99-8170  Filed  4-1-99;  8:45  am] 

BtLUNQ  CODE  4310->IB-« 


DEPARTMEffT  OF  THE  INTERIOR 

National  Park  Service 

National  Capital  Region;  National 
Capital  Memorial  Commission;  Notice 
of  Public  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  National 
Capital  Memorial  Commission  (the 
Commission)  will  be  held  at  1:30  p.m., 
on  Tuesday,  April  13, 1999,  at  the 
National  Building  Museiun,  Room  312, 
5th  and  F  Streets,  NW.,  Washington, 
D.C. 

The  purpose  of  the  meeting  will  be  to 
discuss  currently  authorized  and 
proposed  memorials  in  the  District  of 
Columbia  and  environs. 

In  addition  to  discussing  general 
matters  and  routine  business,  the 
agenda  is  expected  to  include  the 
following: 

I.  Consultation:  Memorial  proponents 
will  consult  with  the  Conunission  on 
aspects  of  these  authorized  memorials: 

Site  selection  alternatives  and  design 
concepts  for  the  Mahatma  Gandhi 
Memorial  across  Massachusetts  Avenue 
from  the  Embassy  of  India  (bordered  by 
21st  Street,  Q  Street,  and  Massachusetts 
Avenue,  NW.). 


The  Commission  will  consider  these 
matters  and  take  action  as  appropriate 
in  order  to  advise  the  Secretary  of  the 
Interior  (the  Secretary). 

n.  Review  of  Legislation:  The 
Commission  will  review  the  following 
legislative  proposal: 

A.  S.  311  (1/26/99),  a  bill  to  authorize 
the  Disabled  Veterans  LIFE  Foimdation 
to  establish  a  memorial  in  the  District  of 
Columbia  or  its  environs  to  honor 
veterans  who  became  disabled  while 
serving  in  the  Armed  Forces  of  the 
United  States. 

The  Commission  was  established  by 
Public  Law  99-652,  the  Commemorative 
Works  Act,  to  advise  the  Secretary  and 
the  Administrator,  General  Services 
Administration,  (the  Administrator)  on 
policy  and  procedures  for  establishment 
of  (and  proposals  to  establish) 
commemorative  works  in  the  District  of 
Columbia  and  its  environs,  as  well  as 
such  other  matters  as  it  may  deem 
appropriate  concerning  commemorative 
works. 

The  Commission  examines  each 
memorial  proposal  for  conformance  to 
the  Commemorative  Works  Act,  and 
makes  recommendations  to  the 
Secretary  and  the  Administrator  and  to 
Members  and  Committees  of  Congress. 
The  Commission  also  serves  as  a  soiut:e 
of  information  for  persons  seeking  to 
establish  memorials  in  Washington, 
D.C,  and  its  environs. 

The  members  of  the  Commission  are 
as  follows: 

Director,  National  Park  Service 
Chairman,  National  Capital  Planning 

Commission 
Architect  of  the  Capitol 
Chairman,  American  Battle  Monuments 

Commission 
Chairman,  Conunission  of  Fine  Arts 
Mayor  of  the  District  of  Columbia 
Administrator,  General  Services 

Administration 

Secretary  of  Defense 

The  meeting  will  be  open  to  the 
public.  Any  person  may  file  with  the 
Commission  a  written  statement 
concerning  the  matters  to  be  discussed. 
Persons  who  wish  to  file  a  written 
statement  or  testify  at  the  meeting  or 
who  want  further  information 
concerning  the  meeting  may  contact  Ms. 
Nancy  Young,  Executive  Secretary  to 
the  Commission,  at  (202)  619-7097. 

Dated:  March  29, 1999 
Joseph  M.  Lawler, 

Regional  Director,  National  Capital  Region. 
[FR  Doc.  99-6131  Filed  4-1-99;  8:45  am) 

BtLUNQ  CODE  4310-70-M 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
March  27, 1999.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  imder  the  Nationetl 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  1849  C  St.  NW, 
NC;400,  Washington,  DC  20240.  Written 
comments  should  be  submitted  by  April 
19, 1999. 
Beth  Boland, 
Acting  Keeper  of  the  National  Register. 

ALABAMA 

Bibb  County 

Blocton  Italian  Catholic  Cemetery,  Primitive 
Ridge  Rd..  West  Blocton,  99000464 

Dallas  County 

Pleasant  Hill  Presbyterian  Church,  0.2  mi.  E 
of  jet.  of  Cty.  Rd.  7  and  Cty.  Rd.  12, 
Pleasant  Hill.  99000465 

Jefferson  County 

Birmingham — Southern  College,  Arkadelphia 
Rd.  bet.  8th  Ave.  W  and  1-20/59, 
Binningham,  99000466 

Howard  College  Estates  Historic  District, 
Roughly  along  77th  Way,  77th  Place, 
Vanderbilt  St.,  8th  Court,  8th,  Rugby,  and 
Belmont  Aves.,  Birmingham,  99000467 

Marshall  County 

Snead  Junior  College  Historic  District,  220  N. 
Walnut  St.,  308  W.  Mann  Ave.,  201  College 
Ave.,  and  300  and  301  Elder  St.,  Boaz, 
99000468 

Morgan  County 

Hartselle  Downtown  Commercial  Historic 
District,  Roughly  along  Main,  Railroad, 
Hickory,  and  Sparkman  Sts.,  Hartselle, 
99000469 

ARKANSAS 

Desha  County 

Temple  Meir  Chayim  (Ethnic  and  Racial 
Minority  Settlement  of  the  Arkansas  Delta 
MPS)  Jet.  of  4th  and  Holly  Sts.,  MeGehee, 
99000470 

CALIFORNIA 

Yolo  County 

Downtown  Woodland  Historic  District, 
Roughly  along  Main  St.  from  Elm  St.  to 
Third  St..  Woodland,  99000471 

FLORIDA 

Hendry  County^ 

Sehamberg  House,  325  E.  Del  Monte  Ave., 
Clewiston,  99000472 


GEORGL\ 
Ben  Hill  County 

Kimball,  Charles  W.,  House,  137  Hudson  St., 
Fitzgerald  vicinity,  99000473 

MICHIGAN 

Oakland  County 

Sprague,  Rollin,  Building — Old  Stone  Store, 
300  Main  St.,  Rochester,  99000474 

MISSISSIPPI 

Bolivar  County 

Downtown  Cleveland  Historic  District, 
Roughly  along  Central  Ave.,  from  approx. 
Coleman  St.  to  Collins  St.,  Cleveland, 
99000477 

Jackson  County 

Back  Bay  of  Biloxi  Shipwreck  Site,  Address 
Restricted,  Ocean  Springs  vicinity, 
99000476 

MISSOURI 

Cole  County 

Tergin  Apartment  Building,  201  W.  McCarty 
St.,  Jefferson  City,  99000475 

NEBRASKA 

Knox  County 

Argo  Hotel,  211  Kansas  St.,  Crofton, 
99000478 

NORTH  CAROLINA 

Nash  County 

Rocky  Mount  Mills  Village  Historic  District, 
Bounded  by  Tar  R.,  Columbia  Ave.,  Spring 
St.,  and  Carr  St.,  Rocky  Mount,  99000479 

Orange  County 

Cabe — Pratt — Harris  House,  NC  1567,  0.9  mi. 
N.  of  Eno  River  Bridge,  Hillsborough 
vicinity,  99000481 

Stanly  County 

Pfeiffer  University  Historic  District,  US  52, 
1.0  mi.  N.  of  jet.  with  NC  49,  Misenheimer, 
99000480 

[PR  Doc.  99-8151  Filed  4-1-99;  8:45  am] 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  Third  Consent  Decree 
Modifying  First  and  Second  Consent 
Decrees  in  United  States  v.  Hamm's 
Holiday  Harbor,  Inc.  and  Richard  E. 
Hamm,  No.  89-1287  (CD.  111.),  was 
lodged  with  the  United  States  District 
Court  for  the  Central  District  of  Illinois 
on  March  15, 1999.  This  Consent  Decree 
modifies  two  existing  consent  decrees 
entered  into  by  the  Plaintiff  United 
States  and  Defendants  Hamm's  Holiday 
Harbor,  Inc.  and  Richard  E.  Hamm 
pursuant  to  section  309  of  the  Clean 


Water  Act.  33  U.S.C.  1319.  and  section 
12  of  the  Rivers  and  Harbors  Act,  33 
U.S.C.  406,  providing  for  injunctive 
relief  and  imposing  civil  penalties  upon 
the  Defendants  for  discharge  of  dredged 
or  fill  material  in  violation  of  section 
301(a)  of  the  Qean  Water  Act.  33  U.S.C. 
1311(a).  and  sections  10  and  13  of  the 
Rivers  and  Harbors  Act,  33  U.S.C.  403. 
407.  at  two  sites  along  the  Illinois  River 
in  Peoria  County  and  Marshall  Coimty, 
Illinois. 

The  Consent  Decree  prohibits 
additional  illegal  discharges  by  the 
Defendants,  and  requires  Defendants  to, 
among  other  things:  (1)  Forfeit  in  fee  a 
90-acre  parcel  in  Marshall  Cotmty. 
Illinois  to  the  Illinois  Department  of 
Natural  Resources  ("IDNR");  (2)  pay 
money  to  be  used  for  environmental 
restoration  on  a  portion  of  the  Marshall 
County  site;  (3)  pay  stipulated  penalties 
to  the  United  States  for  Defendants' 
violations  of  the  two  previous  consent 
decrees;  and  (4)  complete  all 
outstanding  environmental  remedial 
tasks  at  the  Peoria  County  site  that  were 
required  under  the  first  of  the  previous 
consent  decrees. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  United  States  Department  of 
Justice,  Attention:  Seth  M.  Barsky,  P.O. 
Box  23986,  Washington,  DC  20026-3986 
and  refer  to  United  States  v.  Hamm's 
Holiday  Harbor,  Inc.  and  Richard  E. 
Hamm,  DJ  #90-5-1-1-4444. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office.  United 
States  District  Court  for  the  Central 
District  of  Illinois,  305  Federal  Building, 
100  N.E.  Monroe  Street.  Peoria.  Illinois 
61602. 

Anna  L.  Wolgast, 

Deputy  Chief,  Environmental  Defense 
Section.  Environment  &  Natural  Resources 
Division. 

(FR  Doc.  9»-«141  Filed  4-1-99;  8:45  am] 
BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Comment  Request 

action:  Request  OMB  emergency 
approval;  HRIFA  supplement  to  Form  I- 
485  instructions. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
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(INS)  has  submitted  an  emergency 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  section 
1320.13(a)(l){ii)  and  {a)(2)(iii)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
INS  has  determined  that  it  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  under  this  part 
because  normal  clearance  procedures 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
Therefor,  OMB  approval  has  been 
requested  by  April  12, 1999.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  All  comments  and/or 
questions  pertaining  to  this  pending 
request  for  emergency  approval  must  be 
directed  to  OMB,  Office  of  Information 
and  Regulatory  Affairs,  Attention:  Mr. 
Stuart  Shapiro,  202-395-7316, 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20503.  Comments 
regarding  the  emergency  submission  of 
this  information  collection  may  also  be 
submitted  via  facsimile  to  Mr.  Shaprio 
at  202-395-6974. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
imdertaken.  During  the  regular  review 
period,  the  INS  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
this  the  information  collection. 
Comments  are  encouraged  and  will  be 
accepted  imtil  June  1, 1999.  During  60- 
day  regular  review,  all  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  information 
collection  instrument  with  instructions, 
should  be  directed  to  Mr.  Richard 
A.Sloan,  202-514-3291,  Director,  Policy 
directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
U.S.  Department  of  Jiostice,  Room  5307, 
425  I  Street,  NW.,  Washington,  DC 
20536.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  should  address 
one  or  more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accmracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  qusdity,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Titie  of  Form/Collection:  HRSF A 
Supplement  to  Form  1-485  Instructions. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  I-485C.  Office  of 
Programs,  Adjudications  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  information  collected 
on  this  application  will  be  used  to 
determine  whether  an  alien  applying  for 
adjustment  of  status  imder  the 
provisions  of  section  902  of  Division  A, 
Title  DC  of  Public  law  105-277  is 
eligible  to  become  a  permanent  resident 
of  die  United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  50,000  responses  at  15  minutes 
(.25  hours)  per  response. 

(6)  An  estimqfe  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  12,500  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  March  29, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  99-8124  Filed  4-1-99;  8:45  am) 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act,  Section 
402:  Migrant  and  Seasonal  Farmworker 
Program  and  Workforce  Investment 
Act  of  1998;  SectkMi  167:  Migrant  and 
Seasonal  Farmworker  Programs 

AQENCY:  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor. 

ACTION:  Notice  of  Solicitation  for  Grant 
Applications  (SGA)  for  Migrant  and 
Seasonal  Farmworker  Programs  under 
the  Job  Training  Partnership  Act  for 
Transitioning  to  the  Workforce 
Investment  Act. 

SUMMARY:  The  U.S.  Department  of  Labor 
(the  Department  or  DOL)  announces  the 
availability  of  funds  under  Solicitation 
for  Grant  Applications  (SGA-DFA-99- 
009),  for  Migrant  and  Seasonal 
Farmworker  (MSFW)  Programs  for 
Program  Year  (FY)  1999,  and  procedures 
for  selection  of  designated  grantees  for 
PY  1999  and  PY  2000  Quly  1,  1999 
through  June  30.  2001).  This  SGA  is 
under  the  authority  of  Section  402  of  the 
Job  Training  Partnership  Act  (JTPA),  29 
U.S.C.  1672,  and  Section  167  of  the 
Workforce  Investment  Act  (WIA),  29 
U.S.C.  9201.  Applicants  selected  will  be 
designated  as  PY  1999/2000  grantees  to 
deliver  appropriate  workforce 
investment  activities,  and  related 
assistance,  to  eligible  migrant  and 
seasonal  farmworkers.  Section  402  of 
JTPA  and  Section  167  of  WIA  require 
that  the  eligible  entities  be  selected 
using  a  process  consistent  with  Federal 
competitive  procurement  policies. 
DATES:  The  closing  date  for  receipt  of 
applications  is  May  7, 1999,  by  4:00 
p.m.  (Eastern  Time).  No  exceptions  to 
the  mailing  and  hand-delivery 
conditions  set  forth  in  this  notice  will 
be  granted.  Applications  that  do  not 
meet  the  conditions  set  forth  in  this 
notice  will  not  be  considered. 
ADDRESSES:  Applications  must  be 
mailed  or  hand-delivered  to:  Ms. 
Lorraine  Saunders,  U.S.  Department  of 
Labor,  Employment  and  Training 
Administration,  Division  of  Federal 
Assistance,  Room  S-4203,  200 
Constitution  Avenue.  NW.  Washington, 
D.C.  20210.  Reference:  SGA/DFA  99- 
009. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lorraine  Saunders  at  202-219-8702  x 
145  (this  is  not  a  toU-firee  number). 

Part  A — Introduction  and  Background 

Introduction:  During  PY  1999,  die 
MSFW  program  will  transition  its 
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operating  authority  from  the  JTPA  to  the 
WLA  so  that  frill  implementation  of  WIA 
occurs  on  or  before  the  July  1,  2000  (the 
beginning  of  PY  2000).  Grantees  have 
the  authority  under  WIA  during  PY 
1999  to  take  the  steps  necessary  to 
transition  from  JTPA  operating  authority 
to  WIA  operating  authority.  This 
authority  facilitates  moving  jointly  with 
the  States  and  in  conjimction  with  the 
Local  Workforce  Investment  Boards,  as 
appropriate.  Grantees  may  submit 
proposals  to  operate  under  WIA  or 
imder  JTPA  in  PY  1999  or  may 
tiansition  from  JTPA  to  WIA  during  that 
year. 

In  addition,  the  Department  intends  to 
exercise  its  option  to  waive  competition 
for  the  succeeding  two-year  period  (PY 
2001  and  PY  2002)  for  grantees  who 
perform  satisfactorily  d\iring  PY  1999 
and  PY  2000.  In  accordance  with  WIA 
Section  167(c)(4)(B).  the  Department 
will  establish  criteria  for  making  a 
determination  of  satisfactory 
performance  upon  which  to  base  the 
anticipated  waivers  of  competition  for 
the  second  two-year  period.  The 
Department  will  advise  the  grantees  of 
its  determination  and  will  include  the 
criteria  to  be  used  for  determining 
satisfactory  performance. 

The  proposals  submitted  must  consist 
of  six  (6)  sections  as  follows:  Section  I — 
covering  the  applicant's  understanding 
of  the  problems  of  eligible  migrant  and 
seasonal  farmworkers  (including 
dependents).  Section  II — capacity  for 
utilizing  the  existing  service 
enviroimient  (and  familiarity  with  the 
area  to  be  served).  Section  in — proposed 
major  activities  (including  approach  in 
transitioning  from  JTPA  to  WIA 
implementation  within  the  proposed 
service  area).  Section  IV — programmatic 
experience.  Section  V — general 
administrative/financial  management 
capability.  Section  VI  is  a  place  holder 
for  the  applicant's  attachments.  The 
statement  of  programmatic  experience 
must  reflect  the  applicant's  capacity  to 
administer  effectively  a  diversified 
program  of  workforce  investment 
activities  and  related  assistance  (an 
employability  development  program 
under  JTPA)  for  eligible  migrant  and 
seasonal  farmworkers. 

For  rating  purposes,  Sections  I-V  are 
assigned  ^  range  of  possible  points,  and 
the  sum  of  the  maximiun  possible 
points  for  all  five  sections  totals  100. 
The  most  heavily  weighted  criteria  is  for 
Section  III  which  covers  the  proposed 
program  design,  plans  for  serving  the 
target  MSFW  population  and  proposed 
strategy  for  successfully  transitioning  to 
full  WIA  implementation.  The 
applicant's  proposal  for  Section  III 
should  be  a  description  of  an 


operational  plan  that  is  appropriate  to 
the  service  environment  described  by 
the  proposer  in  Sections  I  and  U. 

Background: 

The  objective  of  the  Migrant  and 
Seasonal  Farmworker  Program  under 
section  402  of  the  Job  Training 
Partnership  Act  is  to  provide  services  to 
meet  the  emplojmient  and  training 
needs  of  migrant  and  seasonal 
farmworkers  through  such  public  and 
private  nonprofit  organizations  as 
determined  by  the  Secretary  to  have  an 
imderstanding  of  the  problems  of 
migrant  and  seasonal  farmworkers,  a 
familiarity  with  the  area  to  be  served, 
and  a  previously  demonstrated 
capability  to  administer  effectively  a 
diversified  employability  development 
program  for  migrant  and  seasonal 
farmworkers. 

Section  167  of  WIA  specifies  that  the 
MSFW  program  provide  workforce 
investment  activities  and  related 
assistance  for  eligible  migrant  and 
seasonal  farmworkers  through  eligible 
entities  that  demonstrate  an 
understanding  of  the  problems  of 
eligible  migrant  and  seasonal 
farmworkers,  a  familiarity  with  the  area 
to  be  served,  and  a  capacity  to 
administer  effectively  a  diversified 
program  of  workforce  investment 
activities  and  related  assistance  for 
eligible  migrant  and  seasonal 
farmworkers  (MSFWs). 

The  MSFW  program  is  subject  to  all 
applicable  provisions  of  the  JTPA 
regulations  at  20  CFR  633,  the  WIA 
Interim  Final  Regulations,  and  to  the 
Department's  regulations  at  29  CFR 
Parts  93  (New  Restrictions  on 
Lobbying),  96  (Audit  Requirements), 
and  98  (Debarment,  Suspension  and 
Drug-free  Workplace  requirement^,  and 
the  Department's  nondiscrimination 
regulations  at  29  CFR  34  and  the 
nondiscrimination  regulations 
implementing  WIA  Section  188.  Should 
the  regulations  at  Part  669  conflict  with 
regulations  elsewhere  in  20  CFR,  the 
regulations  at  Part  669  will  control.  The 
WIA  interim  final  regulations  vrill  be 
published  soon.  Further,  should  any 
instructions  in  this  notice  conflict  with 
WIA  Interim  Final  Rules,  the  WIA 
regulations  control.  Applicants  should 
consiilt  and  be  familiar  with  WIA 
regulations  at  20  CFR  Parts  660  through 
671. 

Consultation  With  Governors  and  Local 
Boards 

Executive  Ch-der  No.  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  the  implementing 
regulations  at  29  CFR  Part  17,  are 
applicable  to  this  program.  Under  these 


requirements,  the  applicant  must 
provide  a  copy  of  the  application  for 
comment  to  the  States  that  have 
established  a  consultation  process  imder 
the  Executive  Order.  Applications  must 
be  submitted  to  the  State's  Single  Point 
of  Contact  (SPOC)  no  later  than  the 
deadline  for  submission  of  the 
application  to  the  Department. 

For  States  that  have  not  established  a 
consultative  process  under  Executive 
Order  No.  12372,  and  have  established 
a  State  Workforce  Investment  Board 
(State  Board),  the  State  Board  will  be  the 
SPOC.  For  WIA  implementation 
purposes,  this  consultation  process 
fulfills  the  requirement  of  WIA  Section 
167(e)  concerning  consultation  with 
Governors  and  local  Boards.  To 
strengthen  the  implementation  of 
Executive  Order  No.l2372,  the 
Department  establishes  the  following 
time-frame  for  its  treatment  of 
comments  from  the  State's  SPOC  on 
WIA  Section  167  applications: 

1.  The  SPOC  must  submit  comments, 
if  any,  to  the  Department  and  to  the 
applicant,  no  later  than  30  days  after  the 
deadline  date  for  submission  of 
application; 

2.  The  applicant's  response  to  the 
SPOC  comments,  if  any,  must  be 
submitted  to  the  Department  no  later 
than  15  days  after  the  post-marked  date 
of  the  comments  from  the  SPOC; 

3.  The  Department  will  notify  the 
SPOC  of  its  decision  regarding  the  SPOC 
comments  and  applicant  response;  and 

4.  The  Department  vrill  implement 
that  decision  within  10  days  after  it  has 
notified  the  SPOC. 

State  Area  Allocation  Estimates 

State  area  planning  estimates  will  be 
published  in  a  separate  issue  of  the 
FederalJlegister. 

Part  B — Solidtation  for  Grant 
Application 

To  provide  training,  employment 
opportimities,  and  related  services  to 
eligible  migrant  and  seasonal 
farmworkers  imder  JTPA  section  402 
and  WIA  section  167,  the  Department 
selects  the  grantee  for  each  service  area 
fr^m  among  the  competing  eligible 
entities  that  apply  for  the  grant  to  serve 
the  area.  Both  WIA  and  JTPA  provide 
that  organizations  eligible  to  operate 
MSFW  programs  must: 

•  Have  an  understanding  of  the 
problems  of  eligible  migrant  and 
seasonal  farmworkers  (including 
dependents), 

•  Have  a  familiarity  with  the  area  to 
be  served,  and 

•  Have  a  demonstrated  capacity  to 
administer  effectively  a  diversified 
program  of  workforce  investment 
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activities  are  related  assistance  for 
eligible  migrant  and  seasonal 
farmworkers. 

Submittal  of  the  Grant  Application 
Package 

Applicants  must  submit  an  original 
and  three  (3)  copies  of  the  complete 
application  package  for  review. 
Applications  must  be  mailed  no  later 
than  five  (5)  days  prior  to  the  closing 
date  for  the  receipt  of  applications. 
However,  if  application  are  hand- 
delivered,  they  must  be  received  at  the 
designated  place  by  4:00  p.m.  Eastern 
Time  on  the  closing  date  for  receipt  of 
applications.  All  overnight  mail  will  be 
considered  to  be  hand-delivered  and 
must  be  received  at  the  designated  place 
by  the  specified  time  and  closing  date. 
Telegraphed  and/or  faxed  proposals  will 
not  be  honored.  Applications  that  fail  to 
adhere  to  the  above  instructions  will  not 
be  honored. 

Late  Applications 

Any  application  received  at  the  office 
designated  in  the  solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  imless  it: 

(a)  Was  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  calendar  day  before  the  closing 
date  specified  for  receipt  of  applications 
(e.g.,  an  offer  submitted  in  response  to 

•a  solicitation  requiring  receipt  of  ^ 
application  by  the  30th  of  January  must 
have  been  mailed  by  the  25th);  or 

(b)  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service — ^Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  date  specified  for 
receipt  of  application.  The  term 
"working  days"  excludes  weekends  and 
U.S.  Federal  holidays. 

The  only  acceptable  evidence  to 
establish  Uie  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  is  the  U.S. 
postmark  on  the  envelop  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  Both  postmarks  must 
show  a  legible  date  or  the  proposal  shall 
be  processed  as  if  it  had  been  mailed 
late.  "Postmark"  means  a  printed, 
stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  writhout  further  action  as 
having  been  supplied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 


The  only  acceptable  evidence  to 
establish  ihe  date  of  mailing  of  a  late 
application  sent  by  "Express  Mail  Next- 
Day  Service-Post  Office  to  Addressee"  is 
the  date  entered  by  the  post  office 
receiving  clerk  on  the  "Express  Mail 
Next  Day  Service-Post  Office  to 
Addressee"  label  and  the  postmarks  on 
both  the  envelope  and  wrapper  and  the 
original  receipt  from  the  U.S.  Postal 
Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore,  an 
applicant  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

Withdrawal  of  AppUcations 

Applications  may  be  withdrawn  by 
vmtten  notice  or  telegram  (including 

mailgram )  received  at  any  time  before 

award.  Applications  may  be  withdrawn 
in  person  by  the  applicant  or  by  an 
audiorized  representative  thereof,  if  the 
representative's  identity  is  made  known 
and  the  representative  signs  a  receipt  for 
the  proposal. 

The  Grant  AppUcation  Package 

The  Application  package  must  consist 
of: 

(1)  A  Standard  Form  424  found  in 
0MB  Circular  A-102  and  as  an 
attachment  to  this  Solicitation; 

(2)  A  certification  prepared  within  the 
last  six  months,  attesting  to  the 
adequacy  of  the  entity's  fiscal 
management  and  accoxmting  systems  to 
account  for  and  safeguard  Federal  funds 
properly.  The  Certification  is  to  be 
obtained  as  follows: 

(a)  for  incorporated  organizations,  a 
certification  from  a  Certified  Public 
Accoimtant,  or 

(b)  for  a  public  agency,  a  certification 
by  its  Chief  Fiscal  Officer; 

(3)  A  statement  indioeting  the  entity's 
legally  constituted  authority  under 
which  the  organization  functions.  A 
nonprofit  organization  should  submit  a 
copy  of  its  Charter  or  Articles  of 
Incorporation,  including  proof  of  the 
organization's  nonprofit  status; 

(4)  The  entity's  employer 
identffication  munber  (EIN)  issued  by 
the  Internal  Revenue  Service; 

(5)  If  the  applicant  is  a  current  JTPA 
402  grantee,  a  siunmary  of  program 
performance  for  PY  97  and  for  PY  98 
(through  the  3rd  Quarter);  and 

(6)  The  entity's  application  for  grant 
funding  (an  original  and  3  copies  with 
original  signatures)  as  described  below. 

Format  and  Content  of  Grant 
Application 

The  grant  application  is  limited  to  75 
numbered  pages,  double-spaced,  in  12- 


point  type.  This  page  limitation  does 
not  include  any  letters  of  support  or  the 
required  attachments.  Do  not  include 
detailed  budgets  and  program  plaiming 
estimates  in  this  grant  application 
package.  Planning  and  budget 
dociunents  will  be  provided  to  selected 
applicants,  as  appropriate.  To  ensure 
full  consideration,  the  application  must 
follow  the  nimierical  sequence  of  the 
Sections  I  through  V  as  listed  below, 
include  all  attachments  under  Section 
VI,  and  include  a  Table  of  Contents. 

"To  facilitate  the  applicant's 
imderstanding  of  the  application 
process  the  rating  criteria  for  each 
Section  is  included.  Section  VI  serves  as 
the  holding  place  in  the  application  for 
the  applicant's  attachments. 

CONTENTS  OF  APPLICATION 

Section  I — Understanding  MSFW 
Population  of  the  Service  Area 

In  this  section,  applicants  should 
describe  the  problems  that  are  faced  by 
MSFWs  over  the  course  of  a  year  in  the 
specific  local  geographic  areas  proposed 
to  be  served.  An  understanding  of  the 
local  economy  and  the  problems  faced 
by  MSFWs  working  within  that 
economy  is  important  to  formulating  an 
effective  service  strategy. 

Applicants  must  provide  the 
following  information  in  this  section: 

(1)  A  description  of  the  socio-economic 
characteristics,  problems  and  needs  of 
eligible  migrant  and  seasonal  farmworkers 
(and  their  dependents)  in  the  proposed 
service  delivery  area.  (Note:  For  applicants 
that  are  current  JTPA  Section  402  grant 
recipients,  a  recapitulation  solely  of  the 
socio-economic  characteristics  of  past  or 
current  participants  will  not  adequately 
address  this  requirement);  and 

(2)  A  description  of  the  types  of  workforce 
invesUnent  activities  necessary  to  respond  to 
the  needs  of  the  eligible  population  described 
in  paragraph  (1)  above,  explaining  how  the 
proposed  activities  will  address  those  needs. 

Rating  Criteria  for  Section  I—O  to  15 
Points 

The  scoring  will  be  based  on  the 
applicant's  (1)  described  imderstanding 
of  the  socio-economic  characteristics 
and  needs  of  the  MSFW  population  and 
(2)  whether  the  apphcant's  analysis  of 
how  the  needs  described  will  be 
addressed  through  its  proposed  program 
mix  of  workforce  training  activities  and 
supportive  services. 

Section  II— Capacity  for  Utilizing  the 
Existing  Service  Environment 

In  this  section  applicants  should 
describe  their  ciurent  or  planned 
programmatic  ties  within  the  proposed 
service  area  to  appropriate  entities, 
including  those  entities  that  provide 
educational,  health  and  child  care 
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services  to  eligible  farmworkers.  Those 
entities  may  include:  State  and  Local 
Workforce  Investment  Boards,  the  local 
One-Stop  Centers,  State  and  Local 
Offices  of  Migrant  Education  and 
Migrant  Health,  Farmworker  Housing 
Programs,  eligible  providers  of  training 
services  as  described  in  WIA  section 
122,  and  other  local  service 
organizations.  (Note:  Letters  of 
commitment  documenting  appropriate 
programmatic  ties  should  be  attached  to 
the  application  in  Section  VI.) 

Applicants  that  are  not  a  current 
MSFW  program  grantee  may 
demonstrate  their  potential  to  enter  a 
new  market  by  describing  community 
ties  related  to  service  to  farmworkers 
from  its  experiences  in  other  areas  and/ 
or  programs  and  anticipated  ties  in  the 
specific  commimity  applied  for. 

Applicants  must  provide  the 
following  information  in  this  section: 

(1)  A  labor  market  assessment  of  the 
proposed  service  area  with  projections 
for  employment  needs,  projected  skill 
shortages  based  on  new  or  changing 
industry  growth,  as  well  as  those 
created  by  emerging  technologies,  and 
specific  job  opportunities  that  are 
available  in  the  service  area; 

(2)  A  general  description  of  the 
current  service  environment  in  the 
proposed  service  delivery  area.  Include 
existing  and  proposed  working 
relationships  and  agreements  with 
agencies,  organizations  and  institutions 
within  the  service  area; 

(3)  A  description  of  the  area-wide 
strategy  proposed  or  underway  for 
implementing  the  requirement  of  WIA 
to  make  core  services  of  the  local  One- 
Stop  Center  available  to  the  MSFWs 
served  under  the  grant.  This  transition 
should  occur  in  tandem  with  the  State's 
implementation  schedule;  and 

(4)  A  description  of  the  applicant's 
proposed  delivery  system,  including  a 
list  of  the  field/regional  office  locations 
and  any  other  delivery  agents,  and  a 
description  of  the  range  of  services 
proposed  for  each  office  location. 

Rating  Criteria  for  Section  II — 0  to  15 
Points 

The  scoring  will  be  based  on  the 
applicant's  (1)  imderstanding  of  local 
conditions,  of  the  range  of  resources 
within  the  community,  (2)  the 
applicant's  potential  for  participating  in 
workforce  investment  system 
partnerships,  evidenced  through  its 
demonstrated  capacity  to  develop  ties 
with  appropriate  agencies  derived  from 
current  and/or  proposed  relationships, 
and  (3)  the  demonstrated 
appropriateness  of  these  relationships  to 
labor  market  and  MSFW  needs. 


Section  IH — Major  ActiTities  Proposed 
for  the  Service  Area 

This  section  addresses  the  program 
approach  that  the  applicant  will  use  to 
address  the  needs  of  the  MSFW 
population  described  above.  The  plan 
should  describe  the  major  program 
activities  proposed  for  the  service  area 
in  detail,  covering  the  biennial  period 
for  PYs  1999  and  2000  (July  1, 1999— 
June  30,  2001).  FY  1999  is  the  transition 
year  from  JTPA  to  WIA.  Thus,  the 
proposal  should  describe  the  plan  imder 
JTPA  and  the  implementation  activities 
proposed  during  the  course  of  PY  1999 
to  ensure  successful  WIA 
implementation  on  or  before  July  1; 
2000.  For  PY  2000  and  early  WIA 
implementation  during  PY  1999, 
identify  and  describe  the  workforce 
investment  activities  and  related 
assistance  proposed  under  WLA  for 
eligible  migrant  and  seasonal 
farmworkers  that  will  be  available  as  (a) 
core  services,  (b)  intensive  services,  and 
(c)  training  services.  The  applicant 
should  include  its  rationale  for  the 
approach  and  proposed  mix  of 
workforce  investment  activities  and 
services. 

Applicants  must  provide  the 
following  information  about  the  service."? 
proposed  to  be  provided  for  MSFWs.  aiicl 
propose  a  strategy  designed  to  provide 
a  smooth  transition  from  JTPA 
authorization  to  a  successful 
implementation  of  WIA: 

(1)  JTPA  program — A  description  of 
each  major  component  of  the  program 
proposed  for  funding  under  JTPA  that 
includes  the  following: 

(a)  A  discussion  of  outreach  and 
recruitment,  targeting  of  the  hard-to- 
serve,  eligibility  determination  and 
verification,  initial  assessment,  and  the 
criteria  used  for  enrollment  in  training 
or  referral  to  other  service  providers; 
and 

(b)  A  description  of  the  proposed  case 
management  approach  imder  JTPA, 
generally  showing  the  proposed 
application  of  objective  assessment 
techniques  and  reliance  on  community 
resources  (for  counseling,  testing,  work 
experience  host  sites,  etc.)  for 
developing  individual  service  strategies 
(ISS)  for  each  participant; 

(2)  WIA  transitional  strategy 

(a)  A  description  that  primarily 
addresses  how  the  negotiation  strategy 
with  the  local  workforce  investment 
boards  is  expected  to  produce  a 
successful  agreement  on  the  terms  of  a 
Memorandum  of  Understanding  (MOU). 
(The  executed  MOU  fulfills  the 
mandatory  partner  requirements  of  the 
One-Stop  centers  imder  WIA.) 

(b)  A  description  of  any  operating 
arrangements  with  One-Stop  partner 


agencies  for  those  areas  where  some  of 
the  partners  are  operating  prior  to 
implementation; 

(3)  WIA  Program — A  description  of 
each  major  component  of  the  program 
proposed  for  funding  imder  WIA  that 
includes  the  foUowing: 

(a)  A  description  of  how  the  applicant 
expects  to  provide  core  services  in 
partnership  with  the  local  One-Stop 
Center  and  the  workforce  investment 
delivery  system  in  the  service  area; 

(b)  A  description  of  any  additional 
outreach  to  farmworkers  intended  by 
the  applicant  and  how  it  anticipates 
making  the  core  services  of  the  Onj9- 
Stop  Center  available  to  all  who  enter  its 
field  offices; 

(c)  W!ien  applicable,  a  description  of 
endeavors  to  develop  linkages  through 
electronic  or  other  means  with  One-Stop 
Centers  serving  farmworkers  in  rural 
areas  where  there  are  no  field  offices; 

(d)  A  description  of  the  intensive 
services  proposed  under  WIA.  Intensive 
services  are  defined  in  WIA  section 
134(d)(3)(C)  and  include  such  activities 
as  group  and  individual  counseling, 
skill  assessment,  case  management  of 
participants  seeking  training,  objective 
eissessment,  and  supportive  services; 

(e)  A  description  of  training  activities/ 
services  proposed  to  be  available  to 
participants  and  showing  that  it  is 
consistent  with  the  skills  needed  by 
employers.  This  description  may  be  a 
single  combined  JTPA  and  WIA 
description  indicating  only  any 
differences  proposed.  Training  services 
are  defined  in  WIA  section  134(d)(4)(D) 
and  include  occupational  skills  training, 
OJT,  and  entrepreneurial  training;  and 

(f)  Since  WIA  intensive  services  and 
WIA  training  services  may  be  combined 
under  the  MSFW  program,  describe  how 
a  combined  approach  will  provide  for 
an  enhanced  service  delivery  strategy; 

(4)  Provide  flow  charts  separate  for 
JTPA  and  WIA,  that  illustrate  the  flow 
of  services  to  participants,  including 
outreach,  intake  and  assessment, 
provision  of  service/enrollment  in 
workforce  investment  activities, 
placement,  and  follow-up.  The  charts 
should  show  the  participant  flow  when 
the  applicant/job  seeker  enters  through 
the  One-Stop  Center  and  when  he/she 
enters  through  the  applicant's  outreach 
system  at  a  local  field  office;  and 

(5)  A  summary  of  the  changes  to  the 
workforce  investment  activities  to  be 
offered  under  fuUy  implemented  WIA 
from  those  to  be  provided  under  JTPA. 
Include  a  description  of  any  youUi 
activities  proposed  under  the  authority 
of  WIA  Section  167(d). 
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Rating  Criteria  for  Section  ni—-0  to  40 
Points 

The  scoring  will  be  based  on  the 
effectiveness  of  the  proposed  workforce 
investment  activities  in  addressing  the 
described  farmworker  needs  in  the 
proposed  service  areas  for  the  biennial 
period  with  respect  to  (1)  the  program 
strategy  to  be  provided  under  JTPA 
prior  to  WIA  implementation  will  serve 
MSFWs,  (2)  the  proposed  transitional 
strategy  to  be  pursued  vrill  achieve  WIA 
implementation  by  showing  how  it  is 
anticipated  to  lead  to  the  provision  of 
One-Stop  core  services  to  farmworkers, 
(3)  the  strategy  of  proposed  intensive 
and  training  services  to  be  provided 
under  the  WIA  and  (4)  how  the 
proposed  training  activities  are 
consistent  with  the  employer's  demands 
for  occupations  within  the  service  area. 

Section  IV — ^Program  Experience 

In  section  IV  the  applicant  describes 
organization's  experience  (for  a 
ipinimiim  of  the  two  years  prior  to 
application)  in  administering 
employment  and  training  programs  both 
within  as  well  as  outside  the  proposed 
service  area. 

The  information  to  be  provided  in  this 
section  should  include  the  following  for 
each  program: 

(1)  The  type  of  program; 

(2)  Grant,  contract  or  agreement 
number; 

(3)  Name  of  the  funding  agency; 

(4)  Amoimt  of  funding,  period  of 
performance  and  area  served; 

(5)  A  description  of  the  major 
activities  of  the  program; 

(6)  Proposed  and  actual  outcomes  for 
each  activity  described;  and 

(7)  Performance  standards  and  actual 
performance  results  for  each  program 
listed. 

Rating  Criteria  for  Section  IV— 0  to  15 
Points 

The  scoring  will  be  based  on  the 
applicant's  (1)  capacity  for  providing 
the  employment  and  training  and  other 
workforce  development  services  that  are 
appropriate  for  MSFWs,  and  (2)  past 
performance  of  all  the  relevant  program 
experience. 

Section  V — Administration  and  Sta£f 

This  section  describes  the  applicant's 
organizational  structure  and  staffing 
patterns. 

Applicants  must  provide  the 
following  information  in  this  section: 

(1)  An  organizational  chart  that 
includes  current  administrative  and 
local  field  offices  with  staffing  patterns, 
and  a  description  of  the  respective  roles 
of  staff  in  the  context  of  delivering 
services  in  the  proposed  MSFW 


program.  Applicants  should  include  any 
provisions  show  any  anticipated  staffing 
changes  resulting  from  full  WIA 
implementation.  Also  include  any 
planned  provisions  for  hiring  members 
of  the  client  population  and  (as  an 
attachment  in  section  VI)  relevant 
position  descriptions. 

(2)  A  description  of  administrative 
and  program  management  processes 
which  include  the  fiscal  management 
systems  and  the  program  management 
systems  (including  management 
information  systems  (MIS)).  For 
program  management,  be  sure  to 
include  participant  tracking  and  follow- 
up,  program  monitoring  and  oversight, 
and  technical  support  for  front  line  staff; 

(3)  For  applicants  that  currently 
operate  multi-state  JTPA  402  programs, 
briefly  describe  which  of  the  above 
program  or  management  activities  are 
centrally  managed/processed  and  the 
benefits  (fiscal  and  programmatic) 
attributed  to  the  centralization  of  these 
activities. 

Rating  Criteria  for  Section  V—0  to  15 
Points 

This  section  rates  the  applicant's 
managerial  experience,  and  the 
potential  for  efficient  and  effective 
administration  of  the  proposed  program. 

Section  VI — Attachments 

Include  the  attachments  to  the  grant 
application  in  this  section.  No  rating 
criteria  apply  to  this  section. 

Part  C— Review  Process  of  Grant 
Applications 

Panel  Review 

The  Grant  Officer  will  select  potential 
grantees  utilizing  all  information 
available  to  him/her.  A  review  panel 
will  rate  each  proposal  using  the 
specific  criteria  cited  above.  Panel 
results  are  advisory  in  nature  and  are 
not  binding  on  the  Grant  Officer.  The 
Grant  Officer  may,  at  his/her  discretion, 
request  an  applicant  to  submit 
additiqnal  or  clarifying  information  if 
deemed  necessary  to  make  a  selection. 
However,  selections  may  be  made 
without  further  contact  with  the 
applicants. 

Responsibility  Review 

Prior  to  awarding  a  grant  to  any 
applicant,  the  Department  will  conduct 
a  responsibility  review  of  available 
records.  The  responsibility  review  relies 
on  tests  of  available  records  to 
determine  if  the  applicant  has 
established  a  satisfactory  history  of 
accounting  for  Federal  fimds  and 
property.  The  responsibility  review  is 
independent  of  the  panel  review 
process.  Applicants  ^ing  to  meet  the 


requirements  of  this  section  may  be 
disquaUfied  for  selection  as  grantees, 
irrespective  of  their  standing  in  the 
competition.  Any  applicant  that  is  not 
selected  as  a  result  of  the  Grant  Officer's 
responsibility  review  will  be  advised  of 
its  appeal  rights.  The  responsibility  tests 
that  will  be  considered  are  presented  in 
the  WIA  regulations. 

Areas  not  competed 

In  the  event  that, 

1 .  No  grant  applications  are  received 
for  a  specific  service  delivery  area;  or 

2.  All  applications  receiveid  are 
determined  imacceptable;  or 

3.  Where  a  grant  agreement  is  not 
successfully  negotiated  with  the 
selected  grantee:  the  Department  will 
offer  the  Governor  of  the  State,  if  that 
State  had  not  applied,  a  first  right  to 
submit  an  acceptable  application.  It  the 
Governor  does  not  accept  this  offer 
within  15  days  after  being  notified,  the 
Department  may: 

1.  Designate  another  organization;  or 

2.  Reopen  the  service  delivery  area  for 
competitive  bidding;  or 

3.  Allocate  the  area's  funds  by 
formula  to  all  other  service  areas;  or 

4.  Transfer  the  funds  for  that  service 
area  to  national  account  activities. 

Notification  of  Non-Selection 

Any  applicant  that  is  not  selected  as 
a  potential  grantee,  or  that  has  its  grant 
application  denied  in  whole  or  in  part 
by  the  Department  for  receipt  of  funds, 
will  be  notified  in  writing  by  the  Grant 
Officer  and  will  be  advised  of  all  appeal 
rights. 

Notification  of  Selection 

The  following  conditions  are 
applicable  to  notification  of  selection: 

(a)  Applicants  selected  as  potential 
grantees  will  be  notified  in  writing  by 
the  Grant  Officer; 

(b)  The  notification  will  invite  each 
potential  grantee  to  negotiate  the  final 
terms  and  conditions  of  the  grant  as 
applicable,  will  establish  a  reasonable 
t^e  and  place  for  such  negotiations, 
and  will  indicate  the  specific  service 
delivery  area  and  amount  of  funds  to  be 
allocated  imder  the  grant; 

(c)  PY  99  funds  will  be  awarded  for 
the  performance  period  July  1, 1999  to 
June  30.  2000  and  PY  2000  funds 
(subject  to  continued  Federal 
appropriation)  will  be  awarded  without 
competition  for  the  period  July  1,  2000 
to  Jime  30,  2001;  and 

(d)  Grantees  will  be  selected  for  a  two 
year  period  ending  Jime  30,  2001. 

Annual  Plan  and  Grant  Agreement 

All  applicants  will  be  provided 
instructions  for  completion  of  the 
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MSFW  annual  plan.  This  dociunent 
must  be  completed  by  the  selected 
applicants  only  and  submitted  for 


approval  prior  to  the  execution  of  the  Signed  at  Washington,  D.C.,  this  29  day  of 

grant.  Mardi,  1999. 

E.  Fred  Tello, 
.  GrantO^cer,  Division  of  Federa]  Assistance. 
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APPLICATION  f  OR 
FEDERAL  ASSISTANCE 


OMBApprav^No  034S-0043 


1.  TYPE  OF  SUBMISSION: 

Application 

Fl  Construction 


_a 


Non-Construction 


Preapplication 
n  Construction 

n  Non-Constnjction 


2.  DATE  SUBMfTTED 


3.  DATE  RECEIVED  BY  STATE 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


Applicant  Identifier 


State  Application  Identifier 


Federal  Identifier 


S.  APPUCANT  INFORMATION 


Legal  Name: 


Address  fghne  city,  county.  State,  and  zip  coda): 


6.  EMPLOYER  IDENTIFICATION  NUMBER  rB/v;. 


I  I  I  I  M 


8.  TYPE  OF  APPUCATION: 

Q  New        D  Continuation  D  Revision 

If  Revision,  enter  appropriate  letter($)  in  box(es)  f"!     F"! 


A.  Increase  Award         B.  Decrease  Award 
0.  Decrease  Duration    OtheifspscAy). 


C.  Increase  Duration 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 

DD-na 

TTOE:  " 


12.  AREAS  AFFECTED  BY  PROJECT  fOtws.  CountHs.  Stalas.  ate.): 


13.  PROPOSED  PROJECT 


SUrt  Date 


Ending  Date 


Organizational  Unit: 


Name  and  telephone  numt>er  of  person  to  l>e  contacted  on  matters  invdvin; 
this  application  ^gn«  ana  coda) 


7.  TYPE  OF  APPUCANT:  (antar  appmpfiata  Mtar  in  box) 


D 


A.  State  H.  Independent  Sctiool  Oist 

B.  County  I.  Stale  Controtad  Institution  of  Higher  Learning 

C.  Municipal  J.  Private  University 
0.  Township  K.  Indian  Tritje 

E.  Interstate  L.  Individual 

F.  Intermuniopal  M  Profit  Organization 

G.  Speciai  District  N.  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIPTIVE  TITLE  OF  APPUCANTS  PROJECT: 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.  Applteant 


15.  ESTIMATED  FUNDING: 


a.  Federal 


b.  Applicant 


c  State 


d.  Local 


a.  Other 


f.  Program  Income 


g.  TOTAL 


ST 


b.  Project 


ie.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  1 2372  PROCESS? 

a.  YES.  THIS  PREAPPLICATION/APPUCATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 


DATE 


b.  No.    D  PROGRAM  IS  NOT  COVERED  BY  E.  0.  12372 

□  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPUCANT  DEUNQUENT  ON  ANY  FEDERAL  DEBT? 
□  Yet    If  "Yes."  attach  an  explanation.  □  No 


18.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELIEF.  ALL  DATA  IN  THIS  APPLICATIOWPREAPPUCATION  ARE  TRUE  AND  CORRECT,  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPUCANT  WILL  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Type  Name  of  Authorized  Representative 


b  Title 


d.  Signature  of  Authorized  Representative 


c.  Telephone  Number 


e  Date  Signed 


Previous  Edition  Usable 
Authorized  for  Local  Reproduction 


SUndard  Fonn  424  (Rev  7-97) 
Prescnbed  by  OMB  Circular  A-102 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  reporting  txirden  for  ttiis  collection  of  information  is  estimated  to  average  45  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  ttie  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Papenwork  Reduction  Project  (0348-0043).  Washington,  DC  20503. 

PLEASE  00  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  Is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal  assistance.  It 
will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  established  a  review  and  comment  procedure  in 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
the  applicant's  submission. 


Item: 

1.         Self-explanatory. 


Entry: 


2.  Date  application  submitted  to  Federal  agency  (or  State  if 
applicable)  and  applicant's  control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  Is  to  continue  or  revise  an  existing  award, 
enter  present  Federal  identifier  number.  If  for  a  new  project, 
leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary  organizational  unit 
which  will  undertake  the  assistance  activity,  complete  address  of 
the  applicant,  and  name  and  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 


Item:  Erttiy: 

12.  List  only  the  largest  political  entities  affected  (e.g..  State, 
counties,  cities). 

13.  Self-explanatory. 

14.  List  ttie  applicant's  Congressfonal  Distiict  and  any 
Oistrict(s)  affected  by  the  program  or  project 

1 5.  AnKHint  requested  or  to  be  contributed  during  the  first 
funding/budget  period  by  each  contiibutor.  Value  of  in- 
kind  contributions  shoukj  be  included  on  appropriate 
lines  as  applicable,  if  the  action  will  result  In  a  dollar 
change  to  an  existing  award,  indicate  only  the  amount 
of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses,  if  both  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  IS. 


7.  Enter  tiie  appropriate  letter  in  the  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  letter(s)  in  ttie 
space(s)  provided: 


16.        Applicants  should  contact  the  State  Single  Point  of 

Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  tiie  application  is  subject  to  the 
State  intergovernmental  review  process. 


-  "New"  means  a  new  assistance  award. 

-  "Continuation"  mepns  an  extension  for  an  additional 
funding/budget  period  for  a  project  with  a  projected 
completion  date. 

-  "T^evision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  application. 


17.        This  question  applies  to  ttie  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  include  delinquent  audit 
disalkjwances,  loans  and  taxes. 


18.       To  be  signed  by  the  authorized  representative  of  the 
applicant  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  application.) 


10.        Use  the  Catatog  of  Federal  Domestic  Assistance  number  and 
titie  of  the  program  under  which  assistance  is  requested. 


1 1 .        Enter  a  brief  descriptive  title  of  the  project.  If  more  than  one 
program  is  involved,  you  shoukj  appernj  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real 
properly  projects),  attach  a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to  provkje  a  summary 
descnption  of  this  project. 


SF-424  (Rev.  7-97)  Back 


[FR  Doc.  99-8114  Filed  4-1-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Emptoyment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federai  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  detennination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  conmient 
procedxire  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 


in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decisions  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submittinig  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

New  General  Wage  Determination 
Dedsions 

The  number  of  the  decisions  added  to 
the  Govenmient  Printing  Office 
dociunent  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  States: 

Volume  IV: 

OHIO 
H990039  (APR.  2, 1999) 

Volume  W.- 
MONTANA 

MT990033  (APR.  2, 1999) 

MT990034  (APR.  2, 1999) 

MT990035  (APR.  2.  1999) 

Withdrawn  General  Wage 
Determination  Decisions 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice,  the  following  General  Wage 
Determinations: 

OH990013— Belmont  County  (See 
OH990008) 

OH990030— Jefferson  County  (See 
OH990008) 

OH990014— Stark  County  (See  OH990008) 

Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(2)(i)(A),  when  the  opening  of  bids 
is  less  than  ten  (10)  days  from  the  date 


of  this  notice,  this  action  shall  be 
effective  unless  the  agency  finds  that 
there  is  insufficient  time  to  notify 
bidders  of  the  change  and  the  finding  is 
documented  in  the  contract  file. 

Please  Note:  OH990001  no  longer  covers 
residential  for  Portage  and  Summit  coimties. 
See  OH990008. 

OH990003  no  longer  covers  residential  for 
Mahoning  and  Trumbull  counties.  See 
OH990039 

Modifications  to  General  Wage 
Detennination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  doamient 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis — Bacon  and 
Related  Acts"  being  modffied  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 

NEW  HAMPSHIRE 

NH990001  (MAR.  12.  1999) 

NH99OO03  (MAR.  12,  1999) 

NH990005  (MAR.  12, 1999) 

NH990007  (MAR.  12,  1999) 
NEW  JERSEY 

NJ990002  (MAR.  12, 1999) 

NJ990003  (MAR.  12.  1999) 

NJ990005  (MAR.  12, 1999) 

NJ990007  (MAR.  12, 1999) 

Volume  11: 

DISTRICT  OF  COLUMBIA 

DC990001  (MAR.  12, 1999) 

DC990003  (MAR.  12, 1999) 
MARYLAND 

MD990001  (MAR.  12, 1999) 

MD990002  (MAR.  12,  J 999) 

MD990010  (MAR.  12,  1999) 

MD990021  (MAR.  12, 1999) 

MD99O028  (MAR.  12, 1999) 

MD99O029  (MAR.  12,  1999) 

MD990034  (MAR.  12, 1999) 

MD990036  (MAR.  12, 1999) 

MD990037  (MAR.  12,  1999) 

MD990042  (MAR.  12,  1999) 

MD990046  (MAR.  12,  1999) 

MD990048  (MAR.  12, 1999) 

MD990056  (MAR.  12,  1999) 

MD990057  (MAR.  12, 1999) 

MD990058  (MAR.  12, 1999) 
VIRGINIA 

VA990014  (MAR.  12. 1999) 

VA990025  (MAR.  12.  1999) 

VA990046  (MAR.  12, 1999) 

VA990048  (MAR.  12,  1999) 

VA990052  (MAR.  12, 1999) 

VA990078  (MAR.  12, 1999)  ■ 

VA990079  (MAR.  12,  1999) 

VA990092  (MAR.  12,  1999) 

VA990099  (MAR.  12,  1999) 

Volume  ID: 

ALABAMA 

AL990004  (MAR.  12.  1999) 

AL990006  (MAR.  12, 1999) 

AL990008  (MAR.  12,  1999) 

AL990017  (MAR.  12,  1999) 

AL990033  (MAR.  12,  1999) 
GEORGL\ 
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GA990003  (MAR.  12, 1999) 
GA990050  (MAR.  12,  1999) 
GA99006.5  (MAR.  12,  1999) 
GA990073  (MAR.  12.  1999) 
GA990085  (MAR.  12,  1999) 
GA990086  (MAR.  12,  1999) 
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OR990001  (MAR.  12, 1999) 
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WASHINGTON 

WA990005  (MAR.  12. 1999) 

WA990008  (MAR.  12.  1999) 

Volume  VII: 

HAWAH 

H1990001  (MAR.  12,  1999) 

General  Wage  Detennination 
Publication 

General  wage  determination  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 


Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  coimtry. 

The  general  wage  determination 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscription  may  be 
piut:hased  from:  Superintendent  of 
Dociunents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  State  covered  by 
each  voliune.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  25th  day  of 
March  1999. 
Carl }.  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Detenmnations. 
(FR  Doc.  99-7829  Filed  4-1-99;  8:45  am] 

BH.LWIG  CODE  4510-27-M 


LEGAL  SERVICES  CORPORATION 
Meetings 

AGENCY:  Legal  Services  Corporation. 

ACTION:  Notice  of  public  hearings  of 
Commission  authorized  by  the  Legal 
Services  Corporation  ("LSC"  or 
"Corporation")  to  study  the  issue  of 
when  aliens  must  be  present  in  the 
United  States  to  be  eligible  for  legal 
assistance  from  Corporation-funded 
programs. 

SUMMARY:  The  Corporation  has  formed 
and  authorized  a  Commission,  known  as 
the  Erlenborn  Commission,  to  hold 
public  hearings  and  study  the  meaning 
of  a  statutory  requirement  in  the 
Corporation's  appropriations  act  that  an 
alien  be  present  in  the  United  States  in 
order  to  be  eligible  for  legal  assistance 
from  LSC-funded  programs  (hereinafter 
referred  to  as  "the  presence 
requirement").  The  first  hearing  of  the 
Commission  was  held  at  Duke 
University  in  Raleigh,  North  Carolina  on 


Federal  Register / Vol.  64,  No.  63 /Friday,  April  2,  1999 /Notices 


16001 


March  27, 1999.  This  notice  provides 
information  on  the  second  public 
hearing  and  seeks  written  requests  from 
individuals  and  organizations  to 
provide  testimony  at  the  hearing.  The 
public  hearings  are  intended  to  aid  the 
Commission  compile  a  factual  record 
and  prepare  findings  to  be  transmitted 
to  the  Corporation's  Board  of  Directors, 
along  with  recommendations,  to  inform 
the  Corporation's  interpretation  of  the 
presence  requirement  and  to  provide  the 
basis  for  any  necessary  and  appropriate 
remedial  action,  such  as  a  rulemaking  or 
a  request  for  legislative  action  by  the 
Congress. 

DATES:  The  second  public  hearing  will 
be  held  by  the  Commission  on  April  10, 
1999,  at  Stanford  University,  in  Palo 
Alto,  California.  Requests  to  provide 
oral  testimony  at  the  second  public 
hearing  are  due  on  or  before  April  5, 
1999. 

ADDRESSES:  Requests  to  provide  oral 
testimony  may  be  submitted  to  the 
Office  of  the  General  Coimsel,  Legal 
Services  Corporation,  750  First  St.  NE., 
11th  Floor,  Washington,  DC  20002- 
4250.  Requests  may  be  faxed  at  202- 
336-8952  or  e-mailed  to 
adawayn@smtp.lsc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  B.  Glasow,  202-336-8817. 

SUPPLEMENTARY  INFORMATION:  On 
February  18,  1999,  the  Corporation 
published  a  notice  in  the  Federal 
Register  of  the  formation  of  a 
Commission  to  study  the  issue  of  when 
aliens  must  be  present  in  the  United 
States  to  be  eligible  for  legal  assistance 
from  Corporation-funded  programs.  See 
64  FR  8140  (Feb.  18, 1999).  The 
February  notice  requested  written 
comments  on  the  alien  eligibility  matter 
and  gave  notice  that  comments  were 
due  at  the  Corporation  on  or  before 
March  22, 1999.  Id.  The  Corporation 
published  a  second  notice  on  March  15, 
1999,  which  provided  information  on 
the  first  hearing  that  was  held  by  the 
Commission  on  March  27, 1999.  See  64 
FR  12822  (March  15, 1999).  This  notice 
provides  information  on  the  second 
hearing  and  solicits  requests  to  provide 
oral  testimony.  Oral  testimony  at  the 
hearing  will  be  at  the  invitation  of  the 
Commission. 

The  second  hearing  has  been 
scheduled  for  Satiurday,  April  10, 1999, 
and  will  be  held  in  Building  60,  Room 
61H  at  Stanford  University,  located  at 
450  Serra  Mall,  Stanford,  California. 

Requests  to  provide  oral  testimony  at 
the  second  hearing  must  be  submitted  in 
writing  and  are  due  at  the  Corporation 
on  or  before  April  5, 1999. 


Dated:  March  30, 1999. 
Suzanne  B.  Glasow, 
Senior  Assistant  General  Counsel. 
[FR  Doc.  99-8222  Filed  3-31-99;  12:41  pm] 
BILUNQ  CODE  7DS0-01-P 


OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Policy  Letter  99-X  on  Promoting 
Subcontracting  Opportunities  and 
Administering  Subcontracting  Plans 

agency:  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget  (OMB),  Office  of  Federal 
Procxu^ment  Policy  (OFPP). 
ACTION:  OFPP  is  requesting  comments 
on  a  policy  letter  supplementing  the 
Federal  Acquisition  Regidation  (FAR)  to 
further  promote  subcontracting 
opportimities  for  small,  small 
disadvantaged,  and  women-owned 
small  business  concerns. 

SUMMARY:  This  policy  letter  supersedes 
and  cancels  OFPP  Policy  Letters  80-1, 
80-2,  and  80-4.  It  supplements  FAR 
coverage  of  subcontracting 
opportunities  for  small,  small 
disadvantaged,  and  women-owned 
small  business  concerns.  The  current 
trend  toward  contract  consolidation 
may  impact  these  small  business 
concerns'  ability  to  compete  as  prime 
contractors.  We  are  issuing  this  policy 
letter  to  enhance  subcontracting 
opportunities  for  such  concerns. 
COMMENT  DATE:  Comments  must  be 
received  on  or  before  Jime  1, 1999. 
ADDRESSES:  Please  submit  comments  to 
Deidre  A.  Lee,  Administrator,  Office  of 
Federal  Procuxeraent  Policy,  Old 
Executive  Office  Building,  Room  352, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Williams  at  202-395-3302. 
Deidre  A.  Lee, 
AdministTator. 

Policy  Letter  99-X  to  the  Heads  of  Executive 
Departments  and  Establishments 

Subject:  Policy  on  Promoting  Subcontracting 
Opportunities  and  Administering 
Subcontracting  Plans 

1.  Purpose.  This  directive  supplements 
Federal  Acquisition  Regulation  (FAR)   ^ 
coverage  of  subcontracting  plans  required  by 
section  8(d)  of  the  Small  Business  Act  (15 
U.S.C.  637(d))  as  amended  by  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(FASA). . 

2.  Supersession  Information.  This  Policy 
Letter  supersedes  and  cancels  OFPP  Policy 
Letter  80-1,  "P.L.  95-507,  Section  211, 
Subcontracting:  Agency  Coordination  with 
the  Small  Business  Administration  Resident 


Procurement  Center  Representatives,"  dated 
January  24. 1980;  OFPP  Policy  Letter  80-2. 
"Regulatory  Guidance  on  Section  211  of 
Public  Law  95-507,"  dated  April  29.  1980; 
Supplement  No.  1  to  Policy  Letter  80-2. 
dated  May  29, 1981;  and  OFPP  Policy  Letter 
80—4.  "Women's  Business  Enterprise 
Program."  dated  April  29, 1980. 

3.  Authority.  This  Policy  Letter  is  issued 
pursuant  to  section  6  of  the  Office  of  Federal 
Procurement  Policy  Act,  as  amended.  41 
U.S.C.  405. 

4.  Definitions. 

a.  The  definitions  of  commercial  plan, 
failure  to  make  a  good  faith  effort  to  comply 
with  the  subcontracting  plan,  individual 
contract  plan,  master  plan,  small  business 
concern,  small  business  subcontractor,  small 
disadvantaged  business  concern,  and 
women-owned  small  business  concern  have 
the  same  meaning  as  that  provided  by  FAR 
Part  19. 

b.  The  term  commercial  item  has  the  same 
meaning  as  that  provided  by  FAR  section 
2.101. 

c.  The  term  subcontract  has  the  same 
meaning  as  that  provided  by  FAR  section 
19.701.  However,  purchases  from  a 
corporation,  company  or  division  of  a  prime 
contractor  that  are  affiliates  as.defined  in  13 
C.F.R.  121.103  are  not  considered 
"subcontracts." 

5.  Policy.  This  document  establishes 
policies  for  promoting  subcontracting 
opportunities  and  administering 
subcontracting  plans  for  small  business, 
small  disadvantaged  business,  and  women- 
owned  small  business  concerns.  Nothing  in 
this  Policy  Letter  precludes  an  agency  from 
establishing  additional  requirements 
regarding  subcontracting  plans. 

6.  Solicitation  and  Subcontracting  Plan 
Requirements. 

a.  Determining  the  Need  for  a 
Subcontracting  Plan.  In  addition  to  the 
requirements  contained  at  FAR  section 
19.705-2,  the  solicitation  shall  inform 
prospective  offerors  that  the  estimated  value 
of  indefinite  delivery  contracts/task  order 
and  delivery  order  contracts  will  be  used  to 
determine  if  a  subcontracting  plan  is 
required. 

b.  Reviewing  the  Subcontracting  Plan.  In 
addition  to  the  procedures  contained  at  FAR 
section  19.705—4,  contracting  officers  shall 
take  the  following  actions: 

(1)  Require  an  offeror  that  proposes  lower 
goals  than  the  target  goals  stated  in  the 
solicitation  to  explain  why  it  cannot  achieve 
the  stated  goals. 

(2)  Advise  offerors  of  the  availability  of  the 
following  sources  of  information  on  potential 
small,  small  disadvantaged,  and  women- 
owned  small  business  concern 
subcontractors: 

(a)  The  U.S.  Small  Business 
Administration  (SBA)  Procurement 
Marketing  and  Access  Network  (PRONet)  ( 
http://pro-rtet.sba.gov/),  a  free  on-line 
internet-based  search  engine  that  provides 
access  to  the  profiles  of  more  than  170,000 
small  businesses. 

(b)  The  Department  of  Commerce,  Minority 
Business  Development  Agency's  (MBDA) 
Phoenix  Data  Base  or  the  Opportimity  Data 
Base  at  www.mbda.gov. 
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(c)  State,  county,  and  city  government 
minority  business  offices. 

(d)  Small,  minority,  and  women  business 
associations. 

(e)  Local  chambers  of  commerce. 

(f)  DOD's  Centralized  Contractor 
Registration  Data  Base. 

(3)  Encourage  offerors  to  synopsize  in  the 
Commerce  Business  Daily  (CBD)  or  advertise 
in  trade  newspapers,  journals,  or  other 
communication  media. 

(4)  Require  offerors  to  identify  other 
contracts  that  had  subcontracting  plans. 
Contact  the  contracting  officers  who 
administered  those  earlier  plans  to  determine 
whether  the  objectives  were  realized  and 
required  reports  were  submitted  on  time. 
Overall  compliance  should  be  considered, 
not  merely  whether  the  goals  were  met. 

(5)  Ensure  that  subcontracting  master  plans 
meet  the  following  conditions: 

(a)  The  SBA  procurement  center 
representative  has  been  given  an  opportunity 
to  comment  on  the  master  plan  and, 

(b)  The  subcontract  goals  for  small,  small 
disadvantaged,  and  women-owned  small 
business  concerns  are  specifically  set  forth  in 
each  contract  or  modification. 

(6)  Follow  the  requirements  of  FAR  clause 
52.219.9  entitled  "Small,  Small 
Disadvantaged  and  Women-Owned  Small 
Business  Subcontracting  Plan"  if  the  award 
is  expected  to  exceed  $500,000  ($1  million 
for  construction  of  a  public  facility),  unless 
the  acquisition  is  reserved  for  small  business 
concerns,  no  subcontracting  opportunities 
exist,  the  contract  will  be  performed  entirely 
outside  of  any  state,  territory,  or  possession 
of  the  United  States,  the  District  of  Columbia, 
and  the  Commonwealth  of  Puerto  Rico,  or  the 
contract  is  with  Federal  Prison  Industries  or 
the  blind  or  severely  disabled  and  is  awarded 
under  the  provisions  of  the  Javits-Wagner- 
O'Day  Act.  The  clause  shall  apply  to  all  other 
entities  including  large  businesses;  state  and 
local  governments;  non-profit  organizations; 
public  utilities:  educational  institutions, 
including  Historically  Black  Colleges  and 
Universities  (HBCUs),  Minority  Institutions 
(Mis),  and  foreign-owned  firms  that  receive 
federal  contracts  if  the  portion  of  the  contract 
to  be  performed  in  the  United  States  exceeds 
the  above  thresholds.  However, 
subcontracting  plans  are  not  required  from 
HBCUs  and  Mis  that  receive  contract  awards 
above  the  thresholds  from  the  Department  of 
Defense  (DOD),  the  Coast  Gu£trd,  and  the 
National  Aeronautics  and  Space 
Administration  (NASA). 

(7)  Ensure  that  small  disadvantaged  and 
women-owned  small  business  concern 
dollars  are  included  in  the  small  business 
category.  This  means,  for  example,  that  a 
small  disadvantaged  business  concern  owned 
by  a  woman  is  counted  as  a  smedl  business 
concern,  a  small  disadvantaged  business 
concern,  and  a  women-owned  small  business 
concern. 

(8)  Ensure  that  the  actual  achievements  on 
the  SF  294,  Subcontracting  Report  for 
Individual  Contracts,  are  reported  on  the 
same  basis  as  the  goals  set  forth  in  the 
contract. 

(9)  When  subcontractors  are  required  to 
adopt  subcontracting  plans  (see  FAR  section 
19.704(a)(9)),  require  offerors  to  review. 


approve,  and  monitor  their  subcontractors' 
compliance  with  such  plans.  Copies  of 
subcontractors'  plans  must  be  retained  by  the 
prime  contractor  until  subcontract 
completion.  A  "certificate  of  compliance"  or 
statement  from  the  subcontractor  that  it  has 
a  subcontracting  plan  does  not  satisfy  this 
requirement. 

c.  Award  of  Contracts  or  Contract 
Modifications. 

(1)  The  Small  Business  Act  treats  contracts 
and  modifications  separately.  The  following 
policies  apply  to  contract  modifications  other 
than  options.  If  a  subcontracting  plan  is  not 
required  at  the  time  of  award  because  the 
contract  value  is  below  the  threshold,  a 
subcontracting  plan  will  not  be  requiredeven 
if  a  subsequent  modification  increases  the 
contract  value  to  an  amoimt  exceeding  the 
threshold.  The  only  exception  to  this  rule  is 
when  the  contract  modification  itself  exceeds 
the  threshold.  Moreover,  it  is  not  necessary 
to  obtain  another  subcontracting  plan  for  a 
modification  exceeding  the  applicable 
threshold  if  the  contract  already  includes  a 
subcontracting  plan.  However,  the  original 
plan  must  be  modified  to  adjust  the  goals  to 
account  for  the  new  effort. 

(2)  The  following  policies  apply  to 
contractors  and  subcontractors  that  no  longer 
meet  the  size  or  ownership  criteria  for  a 
small,  small  disadvantaged,  or  women- 
owned  small  business  concern  as  a  result  of 
growth,  a  buy-out,  or  a  merger  during  the 
period  oi  contract  performance: 

(a)  A  subcontracting  plan  is  not  required  of 
any  former  small  business  prime  contractor 
that,  during  contract  performance,  no  longer 
meets  the  definition  of  a  small  business 
concern.  Similarly,  the  requirement  to  submit 
periodic  reports  does  not  apply.  However,  a 
subcontracting  plan  is  required  if  a  prime 
contractor  erroneously  considered  itself 
small  at  the  time  of  contract  award.  Under 
this  circumstance,  the  contracting  officer 
should  request  a  subcontracting  plan  from 
the  contractor  and  the  responsibUity  to 
submit  periodic  reports  applies. 

(b)  A  prime  contractor  may  continue  to 
report  subcontract  dollars  as  a  small,  small 
disadvantaged,  or  women-owned  small 
business  concern  award  for  the  duration  of 
the  subcontract,  including  all  option  years. 

d.  Contract  Awards  Involving  Commercial 
Plans. 

(1)  Commercial  plans,  as  described  in  FAR 
section  19.704(d),  are  useful  for  companies 
that  normally  rely  on  their  existing  network 
of  suppliers  for  all  of  their  business  and  do 
not  enter  into  specific  subcontracts  to  fill 
Government  contracts.  Commercial  plans 
may  apply  to  the  production  of  the  offeror's 
entire  company,  or  may  be  limited  to  a 
corporation,  company,  division,  plant  or 
product  line. 

(2)  Qlommercial  plans  are  recognized  as  one 
way  to  reduce  the  burden  of  government- 
unique  requirements  for  companies  that 
provide  conmiercial  items  under  Government 
contracts  and  subcontracts. 

(3)  Agencies  shall  inform  prospective 
offerors  in  solicitations  expected  to  trigger 
the  requirements  for  a  subcontracting  plan  of 
the  opportimity  for  them  and/or  their 
subcontractors  to  develop  commercial  plans 
if  they  are  supplying  commercial  items. 


(4)  Offerors  shall  state  if  there  is  a  pre- 
approved  plan  and  for  which  item(s)  and/or 
service(s)  the  plan  has  been  approved. 

(5)  The  contracting  officer  shall  obtain  a 
copy  of  the  plan  and  approval  document 
from  a  contractor  who  has  a  commercial  plan 
previously  approved  by  another  agency's 
contracting  activity  or  another  federal 
agency. 

e.  Contract  Administration  of 
Subcontracting  Plans.  In  addition  to  the 
requirements  at  FAR  section  19.706, 
administrative  contracting  officers  shall: 

(1)  Monitor  a  contractor's  compliance  with 
the  SF  294  report  requirements.  The  SF  294 
is  used  to  evaluate  the  contractor's  progress 
toward  meeting  the  subcontracting  goals 
established  in  an  individual  contract  plan. 
The  contracting  officer  shall  pay  particular 
attention  to  reviewing  the  SF  294  required  at 
contract  completion.  The  SF  294  is  not 
required  for  contracts  with  an  approved 
commercial  plan. 

(2)  Ensure  receipt  of  and  review  the  SF  295 
(Summary  Subcontracting  Report).  The  SF 
295  is  used  to  evaluate  the  contractor's 
progress  toward  meeting  the  subcontracting 
goals  in  commercial  plans.  The  SF  295  also 
is  used  for  both  commercial  plans  and 
individual  plans  to  summarize  all 
subcontract  awards  under  contracts  with  a 
particular  federal  agency. 

7.  Best  Practices.  For  purposes  of  this 
Policy  Letter,  best  practices  are  practical 
techniques  gained  from  experience  that 
agencies  may  use  to  improve  subcontracting 
plans.  The  best  practices  are  not  mandatory 
and  should  not  form  the  basis  for  Inspector 
General  or  other  audit  reviews. 

a.  Subcontract  Plan  Evaluation. 

(1)  DOD,  Coast  Guard,  «nd  NASA 
regulations  require  that  the  subcontracting 
plan  be  a  factor  in  evaluating  bids  or 
competitive  proposals  (10  U.S.C.  2323(h)(2}) 
under  solicitations  that  require  a  plan.  Other 
agencies  may  use  this  approach  as 
appropriate.  For  example,  the  offeror's 
subcontracting  plan  may  be  a  separate  factor/ 
subfactor  in  complex,  large  dollar  negotiated 
acquisitions,  or  consolidated  procurements, 
where  substantial  subcontracting 
opportunities  exist.  As  a  separate  evaluation 
factor/subfactor  (apart  from  the  offeror's 
technical,  management,  and  cost  proposal), 
the  subcontracting  plan  should  account  for  a 
meaningful  percentage  or  weight  of  the  total 
evaluation.  In  cases  where  smedl  businesses 
are  bidding  against  large  contractors  and 
small  businesses  are  not  required  to  have  a 
plan,  contracting  officers  shall  give  small 
businesses  a  rating  equal  to  the  maximum 
points  available  for  those  evaluation  factors/ 
subfactors. 

(2)  Agencies  should  define  the  parameters 
by  which  a  subcontracting  plan  will  be 
evaluated.  The  parameters  may  include  the 
following: 

(a)  The  extent  to  which  the  plan  expresses 
defijiitive  commitments  to  subcontracting 
with  small,  small  disadvantaged,  and 
women-owned  small  business  concerns. 
Greater  credit  may  be  given  to  an  offeror  who 
identifies  the  names  of  the  intended  small, 
small  disadvantaged,  and  women-owned 
small  business  concerns  with  the  initial 
submission  of  its  plan,  and/or  provides 
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"letters  of  commitment"  to  subcontract  with 
such  firms. 

(b)  The  extent  to  which  the  plan  provides 
a  significant  share  of  subcontracting  dollars 
to  small,  small  disadvantaged,  and  women- 
owned  small  business  concerns. 

(c)  The  quality  of  the  offeror's  overall  plan, 
including  its  goals  and  methods  for  achieving 
those  goals. 

(d)  For  individual  contract  plans,  the 
oflferor's  procedures  for  reviewing, 
approving,  and  monitoring  its  subcontractors' 
compliance  with  subcontracting  plans. 

(e)  The  extent  to  which  the  offeror  utilizes 
small  business  incumbents  with  proven 
performance  records  as  subcontractors  under 
consolidated  contracts  for  services.  Utilizing 
incumbents  allows  the  government  to  retain 
institutional  knowledge,  and  small 
businesses  to  continue  providing  quality 
services  at  advantageous  prices. 

(f)  For  mission-specific  contracts  such  as 
high  technology  and  research,  the  extent  to 
which  the  offeror  plans  to  award 
subcontracts  for  other  than  routine  support 
services. 

(g)  The  extent  to  which  prime  contractors 
have  excelled  in  achieving  subcontracting 
goals  or  participated  in  a  Mentor  Protege 
Program^, 

b.  Use'of  Past  Performance  in  Source 
Selection. 

(1)  The  contracting  officer  may  obtain 
information  from  the  cognizant  contract 
administration  office  concerning  an  offeror's 
past  performance  with  respect  to 
subcontracting  with  small,  small 
disadvantaged,  and  women-owned  small 
business  concerns.  In  addition,  the 
contracting  officer  may  seek  the  advice  of  the 
agency's  small  business  representative  and/or 
check  with  the  SBA  Area  Director  for 
Government  Contracting  or  the  Defense 
Contract  Management  Command  to 
determine  the  offeror's  current 
subcontracting  performance  rating. 

(2)  In  evaluating  past  performance,  the 
contracting  officer  may  consider  the 
following: 

(a)  The  extent  to  which  goals  were 
achieved  on  contracts  completed  during  the 
current  fiscal  year  and  the  two  previous  fiscal 
years,  with  greater  weight  assigned  to  those 
contracts  completed  most  recently. 

tb)  The  extent  to  which  the  offeror's 
subcontracting  efforts  were  consistent  with 
its  subcontracting  plan  or  the  extent  to  which 
the  offeror  made  a  good  faith  effort  to  comply 
with  its  plan. 

(c)  The  extent  to  which  the  offeror  required 
its  large  business  subcontractors  to  adopt 
similar  plans  under  the  contract  flow-down 
requirement. 

(d)  The  extent  to  which  an  offeror 
complied  with  the  timely  and  accurate 
submission  of  the  required  SF  294  and  SF 
295. 

(e)  The  extent  to  which  the  offeror 
participates  in  a  Mentor  Protege  Program. 

c.  Awards  and  Incentives. 

(1)  Contracting  activities,  in  conjunction 
with  Heads  of  Offices  of  Small  and 
Disadvantaged  Business  Utilization,  may 
establish  an  awards  program  for  contracting 
officials  and  prime  contractors  who  do  an 
outstanding  job  of  promoting  small,  small 


disadvantaged,  and  women-owned  small 
business  concerns  as  subcontractors. 
Recognition  may  be  in  the  form  of  plaques, 
certificates,  monetary  awards,  etc.  The 
awards  program  may,  among  other  things, 
recognize: 

(a)  Prime  contractors  that  exceed  all  of 
their  subcontracting  goals; 

(b)  Contracting  officials  who  are  exemplary 
in  administering  and  enforcing  compliance 
with  subcontracting  plans,  and 

(c)  Small  business  and  contracting 
specialists  who  demonstrate  outstanding 
outreach  efforts  to  promote  the  use  of  small, 
small  disadvantaged,  and  women-owned 
small  business  concerns  as  subcontractors. 

(2)  In  addition  to  an  awards  program, 
contracting  activities  may  consider 
incentives  such  as: 

(a]  In  contracts  containing  the  Liquidated 
Damages  clause  at  FAR  section  52.219-16, 
requiring  that  a  certain  percentage  of  the 
contract  value  be  subcontracted  to  small 
business  concerns.  If  the  percentage  is  not 
met,  the  contracting  activity  may  assess 
liquidated  damages. 

(b]  Making  the  administration  and 
enforcement  of  subcontracting  plans  a  critical 
factor  Ln  the  contracting  officer's  performance 
appraisal. 

(c)  Negotiating  alternative  payment 
schedules  with  prime  contractors  that  offer  to 
provide  substantial  subcontracting 
opportimities  to  small,  small  disadvantaged, 
and  women-owned  small  business  concerns. 
This  incentive  also  could  be  applied  to  prime 
contractors  that  agree  to  mentor  small 
business  concerns  under  a  Mentor  Protege 
Program. 

(d)  Reducing  inspection,  monitoring,  and 
auditing  of  subcontracting  compliance  for 
prime  contractors  that  have  an  outstanding 
past  performance  record.  For  example,  a 
contractor  that  receives  an  outstandmg  rating 
on  a  subcontracting  compliance  review  could 
receive  a  follow-up  review  the  next  year  that 
consists  of  a  statistical  desk  audit  only.  The 
SBA  has  authorized  its  field  office  stajff  to 
exempt  outstanding  contractors  from  a  formal 
compliance  review  for  three  years  as  long  as 
the  SF  295  shows  no  deterioration  in  the 
dollars  awarded  to  small,  small 
disadvantaged,  and  women-owned  small 
business  concerns  during  that  period. 

d.  Goals. 

(1)  The  contracting  officer  may  use  target 
goals  in  solicitations  to  inform  potential 
offerors  of  what  the  Government  expects  in 
an  acceptable  subcontracting  plan. 

(2)  The  contracting  officer  may  specify 
subcontracting  percentage  goals  to  increase 
small,  small  disadvantaged,  and  women- 
owned  business  concern  participation  in 
newly  consolidated  contracts  for  non- 
commercial items/services.  The  percentages 
may  be  determined  on  a  contract-by-contract 
basis  based  on  market  research  and  requests 
for  information  fitjm  potential  offerors  and 
potential  small  business  subcontractors. 

(3)  In  addition  to  the  statutory  goals  for 
small,  small  disadvantaged,  and  women- 
owned  small  business  concerns,  which  are 
based  on  the  projected  value- of  the  prime  and 
subcontract  awards  proposed  by  the  offeror, 
the  contracting  officer  may  also  establish 
subcontracting  goals  based  on  the  overall 
value  of  the  procurement. 


(Note:  In  some  cases,  this  may  not  be  a 
realistic  approach.  The  dollar  value  of  the 
contract  may  have  no  effect  on  the  potential 
for  subcontracting.) 

(4)  The  contracting  officer  may  consider 
increasing  the  small,  small  disadvantaged, 
and  women-owned  small  business  concern 
p)articipation  goals  commensurate  with  the 
size  of  the  contract.  For  example,  the  larger 
the  degree  of  contract  aggregation,  the  higher 
the  goals  for  small,  small  disadvantaged  and 
women-owned  small  business  concern 
participation  may  be  set. 

8.  Responsibilities.  The  Federal 
Acquisition  Regulatory  Council  shall  ensure 
that  the  policies  established  herein  are 
incorporated  in  the  FAR  within  210  days 
fit)m  the  date  this  Policy  Letter  is  published 
in  final  form  in  the  Federal  Register. 
Promulgation  of  final  regulations  within  that 
210-day  period  shall  be  considered  issuance 
in  a  "timely  manner"  as  prescribed  in  41 
U.S.C.  405(b). 

9.  Information  Ckintact.  Questions 
regarding  this  Policy  Letter  should  be 
directed  to  Linda  Williams,  Deputy  Associate 
Administrator,  Office  of  Federal  Procurement 
Policy,  725  17th  Street,  NW,  Washington,  DC 
20503,  telephone  202-395-3302.  facsimile 
202-395-5105. 

10.  Judicial  Review.  This  Policy  Letter  only 
provides  policy  guidance  to  agencies  in  the 
exercise  of  their  discretion  concerning 
Federal  contracting.  It  does  not  interpret  the 
Constitution  or  any  law.  It  is  not  intended  to 
create  any  legal  right  or  any  basis  on  which 
to  sue  the  United  States  or  its  representatives. 

11.  Effective  Date.  The  Policy  Letter  is 
effective  30  days  after  the  date  of  issuance. 

[FR  Doc.  99-8122  Filed  4-1-99;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  Of  Federal  Procurement  Policy 

OFPP  Policy  Letter  99-1  on 
Government-Wide  Small  Bualneaa, 
HUBZone  Small  Buaineea,  Small 
Diaadvantaged  Bualneaa,  and  Women- 
Owned  Small  Buaineea  Goala  for 
Procurement  Contracta 

agency:  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget  (OMB),  Office  of  Federal 
Procurement  Policy  (OFPP). 
action:  Notice  of  proposed  policy  letter. 


SUMMARY:  OFPP  is  requesting  comments 
on  proposed  OFPP  Policy  Letter  99-1. 
This  letter  contains  guidance  on 
implementing  government-wide  goals 
for  procurement  contracts  awarded  to 
small  businesses,  HUBZone  small 
businesses,  small  disadvantaged 
businesses,  and  women-owned  small 
businesses.  The  Policy  Letter  also 
provides  guidance  on  reporting 
requirements  that  will  help  the  Small 
Business  Administration  (SBA) 
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determine  whether  executive  agencies 
are  reaching  these  goals.  This  Policy 
Letter,  when  issued  in  final,  will 
supersede  OFPP  Policy  Letter  91-1. 

COMMENT  DATE:  We  must  receive 
comments  on  or  before  June  1,  1999. 

ADDRESSES:  Send  your  comments  to 
Deidre  A.  Lee,  Administrator,  Office  of 
Federal  Procurement  Policy,  Old 
Executive  Office  Building,  Room  352, 
Washington,  DC  20503.  Send  e-mail 
comments  to  Keith  Coleman  at 
kcoleman@oa.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Coleman  at  202-395-7209  or 
Linda  Williams  at  202-395-3302. 

SUPPLEMENTARY  INFORMATION:  We  issued 
an  earlier  Policy  Letter,  91-1,  entitled 
"Government-Wide  Small  Business  and 
Small  Disadvantaged  Business  Goals  for 
Procurement  Contracts"  on  March  11, 
1991.  That  policy  letter  addressed 
sections  502  and  503  of  the  Business 
Opportunity  Development  Act  of  1988. 
Section  502  establishes  government- 
wide  goals  for  contract  awards  to  small 
business  concerns  and  small 
disadvantaged  businesses.  Section  503 
requires  the  President  to  include  the 
agencies'  actual  goal  achievements  in 
the  "State  of  Small  Business"  report. 
The  report  also  includes  an  analysis  of 
an  agency's  failure  to  achieve  the  goals, 
and  the  number  and  dollar  value  of 
prime  contracts  awarded  to  small  firms 
through  noncompetitive  negotiated 
procurements,  restricted  and 
unrestricted  competitions,  and 
information  on  subcontract  awards. 

We  need  to  issue  this  new  policy 
letter  because  of  statutory  changes  made 
in  1994  and  1997.  Section  7106  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994  (FASA)  establishes  a  5  percent 
women-owned  small  business  goal. 
Section  603  of  the  Small  Business 
Reauthorization  Act  of  1997  increases 
the  annual  govenunent-wide  goal  for 
prime  contract  awards  to  small  business 
concerns  from  not  less  than  20  percent 
to  not  less  than  23  percent.  The  Act  also 
adds  a  3  percent  HUBZone  small 
business  goal  phased-in  over  the  next  5 
years. 

This  Policy  Letter,  when  issued  in 
final,  will  supersede  OFPP  Policy  Letter 
91-1.  This  proposed  Policy  Letter 
supports  the  Small  Business 
Administration's  (SBA)  policies  of 
establishing  its  own  guidance  on  the 
new  goals,  establishing  with  each 
agency  mutually  acceptable  prime 
contract  goals  for  awards  made  under 
section  8(a)  of  the  Small  Business  Act, 
and  using  procurement  data  in  the 
Federal  Procurement  Data  System  to 
measure  accomplishments  rather  than 


requiring  agencies  to  provide  this 
information  in  separate  reports. 
We  request  comments  on  the 
proposed  policy  letter. 
Deidre  A.  Lee, 
Administrator. 

Policy  Letter  99-1 

To  the  Heads  of  Executive  Departments 
and  Establishments 

Subject:  Government-Wide  Small 
Business,  HUBZone  Small 
Business.  Small  Disadvantaged 
Business,  and  Women-Owned 
Small  Business  Goals  for 
Procurement  Contracts. 

1.  Purpose.  This  Policy  Letter 
provides  guidance  to  Executive  branch 
departments  and  agencies  on 
government-wide  goals  for  procurement 
contracts  awarded  to  small  businesses, 
HUBZone  small  businesses,  small 
disadvantaged  businesses  and  women- 
owned  small  businesses  ("small 
businesses").  It  also  provides  guidance 
on  reporting  requirements  that  will  help 
the  Small  Business  Administration 
(SBA)  determine  whether  agencies  are 
reaching  these  goals. 

2.  Supersession  Information.  This 
Policy  Letter  replaces  OFPP  Policy 
Letter  91-1,  "Government- Wide  Small 
Business  and  Small  Disadvantaged 
Business  Goals  for  Procurement 
Contracts,"  dated  March  11, 1991. 

3.  Authority.  This  policy  letter  is 
based  on  the  Small  Business  Act,  the 
Office  of  Federal  Procurement  Policy 
Act,  the  Business  Opportiinity 
Development  Reform  Act  of  1988,  the 
Federal  Acquisition  Streamlining  Act  of 
1994,  and  the  Small  Business 
Reauthorization  Act  of  1997. 

4.  Background.  The  Small  Business 
Act  requires  executive  agencies,  in 
consultation  with  SBA,  to  develop 
annual  goals  for  contract  awards  to 
small  businesses.  SBA  monitors  agency 
performance  and  reports  their 
achievements  to  the  President.  The 
Office  of  Federal  Prociu^ment  Policy 
Act,  41  U.S.C.  405,  empowers  the 
Administrator  for  Federal  Procurement 
Policy  to  prescribe  government-wide 
prociu^ment  policies. 

The  Business  Opportunity 
Development  Reform  Act  establishes 
government-wide  goals  for  small 
businesses  and  small  disadvantaged 
businesses  and  requires  the  President  to 
include  the  agencies'  actual  goal 
achievements  in  the  "State  of  Small 
Business"  report.  The  report  must  also 
include  an  analysis  of  any  failure  to 
achieve  the  goals,  and  the  nimiber  and 
dollar  value  of  prime  contracts  awarded 
to  small  businesses  through 
noncompetitive  negotiated 


procurements,  restricted  and 
unrestricted  competitions,  and 
information  on -subcontract  awards.  The 
Federal  Acquisition  Streamlining  Act  of 
1994  (FASA)  establishes  a  5  percent 
women-owned  small  business  goal.  The 
Small  Business  Reauthorization  Act  of 
1997  (SBRA)  adds  a  3  percent  HUBZone 
small  business  goal  phased-in  over  the 
next  5  years.  It  also  increases  the  annual 
government-wide  goal  for  prime 
contract  awards  to  small  business 
concerns  to  not  less  than  23  percent. 

In  March  1991 ,  the  OFPP  issued 
Policy  Letter  91-1  to  implement 
government-wide  goals  for  small 
businesses  and  small  disadvantaged 
businesses.  This  proposed  Policy  Letter 
includes  the  guidance  from  Policy  Letter 
91-1,  and  also  implements  the  more 
recent  statutory  provisions  of  FASA  and 
SBRA. 

This  proposed  Policy  Letter  also 
supports  the  Small  Business 
Administration's  (SBA)  policies  of 
establishing  its  own  guidance  on  the 
new  goals,  establishing  with  eacl^ 
agency  mutually  acceptable  prime 
contract  goals  for  awards  made  imder 
section  8(a)  of  the  Small  Business  Act, 
and  using  prociu^ment  data  in  the 
Federal  Procurement  Data  System  to 
measure  accomplishments  rather  than 
requiring  agencies  to  provide  this 
information  in  separate  reports. 

5.  Policy.  Prior  to  the  beginning  of 
each  fiscal  year,  the  SBA  will  mutually 
establish  with  each  agency  goals  for 
participation  by  small  business,  small 
disadvantaged  business,  HUBZone 
small  business,  and  women-owned 
small  businesses.  The  agencies' 
cumulative  goals  shall  coimt  toward 
accomplishment  of  the  government- 
wide  goals. 

6.  Goals. 

a.  The  government-wide  small 
business  goal  is  not  less  than  23  percent 
of  the  totaJ  value  of  all  prime  contracts 
awarded  for  the  fiscal  year.  This 
includes  all  the  goals  for  the  specific 
categories  of  small  business. 

b.  The  following  table  lists  the 
specific  goals  for  small  disadvantaged 
and  women-owned  small  businesses. 


The  goal  for... 

is... 

small  disadvantaged 

not  less  than  5  per- 

business prime 

cent  of  the  Amiue  of 

contracts. 

all  prime  contract 

awards. 

small  disadvantaged 

not  less  than  5  per- 

business sub- 

cent of  the  value  of 

contracts. 

all  subcontract 

.    awards. 

women-owned  small 

not  less  than  5  per- 

business prime 

cent  of  the  value  of 

contracts. 

all  prime  contract 

awards. 
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The  goal  for... 


women-owned  small 
business  sub- 
contracts. 


is.. 


not  less  than  5  per- 
cent of  the  value  of 
all  subcontract 
awards. 


c.  The  following  table  lists  the 
specific  goals  for  HUBZone  small 
businesses. 


For  FY... 

the  percentage  goal 
is  at  least... 

1999  

1  percent  of  the  value 

2000  

2001  

of  all  prime  contract 

awards 
1 .5  percent  of  the 

value  of  all  prime 

contract  awards 
2  percent  of  the  value 

2002  

of  all  prime  contract 
awards 
2.5  percent  of  the 

2003  and  after 

value  of  all  prime 
contract  awards 
3  percent  of  the  value 

of  all  prime  contract 
awards. 

d.  There  is  no  specific  statutory 
requirement  to  establish  goals  for 
awards  made  pursuant  to  section  8(a)  of 
the  Small  Business  Act.  However, 
agencies  must  mutually  establish  with 
SEA  acceptable  goals  for  awards  to  8(a) 
firms. 

e.  Agencies  may  count  prime  contract 
awards  to  small  businesses  toward  more 
than  one  goal.  Prime  contract  awards  to 
small  businesses,  women-owned  small 
businesses,  small  disadvantaged 
businesses,  8(a)  firms,  and  HUBZone 
small  businesses  count  toward  the 
government-wide  small  business  goal. 

7.  Responsibilities. 

a.  Agency  Responsibilities. 

(1)  Each  department  or  agency  must 
negotiate  annually  in  good  faith  with 
the  SBA  to  establish  its  specific  goals  for 
small  business,  woman-owned  small 
business,  small  disadvantaged  business, 
HUBZone  small  business,  and  8(a) 
firms.  These  goals  should  provide  the 
m<»Tritniini  practicable  opportunity  for 
all  these  types  of  small  businesses  to 
participate  in  contracts  let  by  the 
agency.  SBA's  annual  guidance  on 
establishing  small  business  goals, 
entitled  "Guidelines  on  Goals  Under 
Procurement  Preference  Programs," 
covers  the  goal-setting  process. 

(2)  At  the  end  of  the  fiscal  year, 
agencies  must  submit  a  narrative  report 
to  SBA  analyzing  its  achievements  and 
any  failures  to  achieve  its  small 
business  goals  for  the  year.  The  report 
must  also  include  plans  for  improving 
pOTformance  in  the  next  year. 

(3)  Agencies  must  ensure  that  their 
prime  and  subcontract  data  in  the 


Federal  Procurement  Data  System  is 
accuirate  and  complete  in  order  to 
measure  their  small  business  goal 
accomplishments, 
b.  SBA  Responsibilities. 

(1)  Prior  to  the  beginning  of  each 
fiscsd  year,  the  SBA  will  work  with  each 
agency  to  establish  mutiially  acceptable 
goals  for  the  different  categories  of  small 
business. 

(2)  SBA  must  enstue  that  the  mutually 
established  cumulative  goals  for  all 
agencies  meet  or  exceed  the 
government-wide  small  business  goal  of 
23  percent. 

(3)  SBA  must  compile  and  analyze 
agencies'  achievements  against  their 
individual  small  business  procurement 
goals  and  report  the  results  to  the 
President. 

(4)  SBA  will  use  data  in  the  Federal 
Procurement  Data  System  to  determine: 

(i)  agencies'  success  in  reaching  their 
procurement  goals  for  prime  and 
subcontracts; 

(ii)  the  nmnber  and  dollar  value  of 
prime  contracts  awarded  to  small 
business  concerns,  HUBZone  small 
business  concerns,  small  disadvantaged 
business  concerns,  and  women-owned 
small  business  concerns  through: 

•  Noncompetitive  negotiation, 

•  Competition  restricted  to  small 
disadvantaged  business  concerns, 

•  Competition  restricted  to  small 
business  concerns  and  HUBZone  small 
business  concerns,  and 

•  Unrestricted  competitions;  and 
(iii)  the  dollar  value  of  subcontracts 

awardedto  small  business  concerns, 
HUB2kme  small  business  concerns, 
small  disadvantaged  business  concerns, 
and  women-owned  small  business 
concerns. 

8.  Information  Contact.  Direct  any 
questions  regarding  this  Policy  Letter  to 
Linda  Williams  (202-395-3302),  or 
Keith  Coleman  (202-395-7209). 

9.  Effective  Date.  The  Policy  Letter  is 
effective  30  days  after  issuance. 

[FR  Doc.  99-8123  Filed  4-1-99;  8:45  am) 

BIUJNQ  CODE  311ft-01-f> 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  No*.  50-269, 50^70,  and  50-267] 

m  the  Matlar  of  Dufc*  Energy 
Corporation;  (Oooom  Nuctoar  Station, 
Units  1, 2,  and  3);  ExMnption 


The  Duke  Energy  Corporation  (Duke/ 
the  licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-38,  DPR- 
47,  and  DPR-55,  that  authorize 
operation  of  the  Oconee  Nuclear 


Station,  Units  1,2,  and  3  (Oconee), 
respectively.  The  licenses  provide, 
among  other  things,  that  the  facilities 
are  sm>ject  to  all  rules,  regulations,  and 
orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect. 

The  facilities  consist  of  pressurized 
water  reactors  located  on  Duke's  Oconee 
site  in  Seneca,  Oconee  County,  South 
Carolina. 

n 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  part  50,  appendix 
G  requires  that  pressure-temperature  (P- 
T)  limits  be  established  for  reactor 
presstire  vessels  (RPVs)  during  normal 
operating  and  hydrostatic  or  leak  rate 
testing  cdhditions.  Specifically,  10  CFR 
part  50,  appendix  G  states  that-"[t]he 
appropriate  requirements  on  *  *  *  the 
press\u«-temperature  limits  and 
Tpinimiim  permissible  temperature  must 
be  met  for  all  conditions."  Pressurized 
water  reactor  licensees  have  installed 
cold  overpressure  mitigation  systems/ 
low  temperatvue  overpressure 
protection  (LTOP)  systems  in  order  to 
protect  the  reactor  coolant  pressure 
boundaries  (RCPBs)  from  being  operated 
outside  of  the  boundaries  established  by 
the  P-T  limit  curves  and  to  provide 
pressure  relief  of  the  RCPBs  during  low 
temperature  overpressurization  events. 
The  licensee  is  required  by  the  Oconee 
Units  1,  2,  and  3  Technicd 
Specifications  (TSs)  to  update  and 
submit  the  changes  to  its  LTOP 
setpoints  whenever  the  licensee  is 
requesting  approval  for  amendments  to 
the  P-T  limit  cxirves  in  the  Oconee 
Units  1,  2.  and  3  TSs. 

In  the  submittal  of  October  15, 1998, 
the  licensee  requested  that  the  staff 
exempt  Oconee  Units  1,2,  and  3  frx>m 
the  application  of  specific  requirements 
of  10  CFR  part  50,  §  50.60  and  appendix 
G.  Specifically,  the  licensee  proposed  to 
vise  the  American  Society  of  Mechanical 
Engineers  (ASME)  Code  Case  N-514  to 
pwmit  setting  the  pressure  setpoint  of 
the  facility's  LTOP  such  that  the  P-T 
limits  required  by  10  CFR  part  50. 
appendix  G  could  be  exceeded  by  10 
percent  during  a  low  temperature 
overpressure  transient. 

Tlie  licensee  noted  that  the 
underlying  purpose  of  the  subject 
regulations  is  to  establish  limits  to 
protect  the  RPVs  from  brittle  failure 
during  low  temperature  operation  and 
the  LTOP  provides  a  physical  means  of 
protecting  these  limits. 

The  Reactor  Coolant  System  P-T 
operating  window  at  low  temperatures 
is  defined  by  the  LTOP  setpoint. 
Implementation  of  an  LTOP  setpoint 
Mrithout  die  additional  margin  of  10 
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percent  allowed  by  the  ASME  Code 
Case  N-514  would  restrict  the  P-T 
operating  window  and  would 
potentially  result  in  undesired  actuation 
of  the  LTOP  system.  This  constitutes  an 
unnecessary  burden  that  can  be 
alleviated  by  the  application  of  the  Code 
Case  and  reduce  the  potential  for  an 
undesired  lift  of  the  LTOP  valve. 

The  licensee  stated  that  establishing 
the  LTOP  pressure  setpoints  in 
accordance  with  the  provisions  in  Code 
Case  N-514  would  provide  an 
acceptable  level  of  safety  against 
overpressurization  events  of  the  Oconee 
RPVs.  The  licensee  stated  that 
establishing  the  LTOP  setpoints  in 
accordance  with  N-514  provisions  such 
that  the  vessel  pressure  would  got 
exceed  110  percent  of  the  P-T  limit 
allowables  would  still  provide  an 
acceptable  level  of  safety  and  mitigate 
the  potential  for  an  inadvertent 
actuation  of  the  LTOP.  The  Code  Case 
dictates  that  when  the  LTOP  system  is 
enabled,  the  peak  pressure  resulting 
from  an  LTOP  design-basis  transient 
will  not  exceed  110  percent  of  the 
pressure  limits  established  by  the  P-T 
limit  curves  for  the  plant,  as  required  by 
10  CFR  part  50,  appendix  G,  and  by 
appendix  G  to  the  Code.  The  Code  Case 
also  requires  that  the  LTOP  system  be 
enabled  at  a  temperature  of  200  °F  or  at 
a  temperature  value  equivalent  to  the 
siun  of  the  limiting  adjusted  reference 
temperature  (ART)  +  50  °F,  whichever  is 
greater.  The  staff  has  previously  found 
for  several  other  nuclear  power  plants 
that  Code  Case  N-514  provides  an 
"acceptable  level  of  safety"  based  on  the 
amount  of  conservatism  that  has  been 
explicitly  incorporated  into  the 
methodologies  for  generating  P-T  limit 
ciirves,  as  prescribed  in  10  CFR  part  50, 
appendix  G;  appendix  G  to  the  Code; 
and  RG  1.99,  Revision  2.  The 
conservatism  includes:  (1)  a  safety  foctor 
of  2  on  the  pressure  stresses;  (2)  a 
margin  factor  applied  to  the  calculation 
of  ART  values  in  accordance  with  the 
methodology  of  RG  1.99,  Revision  2;  (3) 
an  assumed  flaw  of  one-fourth  of  the 
vessel  section  thickness  from  the  inside 
wetted  surface  in  the  vessel  beltline 
region  with  a  6:1  aspect  ratio;  and  (4)  a 
limiting  material  toughness  based  on 
dynamic  crack  arrest  data.  The  staff  has 
reviewed  the  proposed  application  of 
this  Code  Case  to  Oconee  Units  1, 2,  and 
3,  and  found  it  to  be  acceptable. 

m 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50,  when 
(1)  the  exemptions  are  authorized  by 


law,  will  not  present  an  undue  risk  to 
public  health  or  safety,  and  are 
consistent  with  the  common  defense 
and  security;  and  (2)  when  special 
circumstances  are  present.  As  stated  in 
10  CFR  50.12(a)(2)(ii),  special 
circumstances  exist  when  application  of 
the  regulation  would  not  serve  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  The  staff  has 
determined  that  an  exemption  would  be 
required  to  approve  the  use  of  Code 
Case  N-514.  The  staff  has  further 
determined  that  special  circiunstances 
are  present,  in  that  application  of  the 
regulation  under  these  circumstances  is 
not  necessary  to  achieve  the  underlying 
purpose  of  the  rule  and  use  of  Code 
Case  N-514  would  meet  the  xmderlying 
intent  of  the  regulation.  Based  upon  a 
consideration  of  the  conservatism  that  is 
explicitly  incorporated  into  the 
methodologies  of  10  CFR  part  50, 
appendix  G;  appendix  G  of  the  Code; 
and  RG  1.99,  Revision  2,  the  staff 
concluded  that  permitting  the  LTOP 
setpoints  to  be  established  at  the  level 
specified  in  the  Code  Case  (e.g.,  less 
than  or  equal  to  110  percent  of  the  limit 
defined  by  the  P-T  limit  curves)  would 
provide  an  adequate  margin  of  safety 
against  brittle  failure  of  the  RPVs.  This 
is  also  consistent  with  the 
determination  that  the  staff  has  reached 
for  other  licensees  under  similar 
conditions  based  on  the  same 
considerations.  Therefore,  the  staff 
concludes  that  requesting  the  exemption 
imder  the  special  circumstances  of  10 
CFR  50.12(a)(2)(ii)  is  appropriate  and 
that  the  methodology  of  Code  Case  N- 
514  may  be  used  to  establish  the  LTOP 
setpoints  for  the  Oconee  Units  1,2,  and 
3  reactor  coolant  system. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is, 
otherwise,  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  Duke  an  exemption  from  the 
requested  specific  requirements  of  10 
CFR  part  50,  §  50.60  and  appendix  G,  for 
Oconee  Nuclear  Station,  Units  1,  2,  and 
3. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  effect  on  the 
quality  of  the  himian  environment  (64 
PR  14950,  dated  March  29, 1999). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maiylaud,  this  29th  day 
of  March  1999. 


For  the  Nuclear  Regulatory  Conunission. 

Samuel  J.  Collins, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  99-8163  Filed  4-1-99;  8:45  am] 

BRUNG  CODE  7S«0-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committae  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
Severe  Accident  Managemet;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Severe 
Accident  Management  will  hold  a 
meeting  on  April  30, 1999,  Room  T- 
2B3, 11545  Rockville  Pike,  Rockville, 
Maryland. 

Portions  of  this  meeting  may  be 
closed  to  public  attendance  to  discuss 
Westinghouse  proprietary  information 
pvu-suant  to  5  U.S.C.  552(b)(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Friday.  April  30, 199»— 8:30  a.m.  Until 
the  Conclusion  of  Business 

The  Subcommittee  will  discuss  the 
Westinghouse  Owners  Group's 
proposed  revisions  to  the  Core  Damage 
Assessment  guidelines  and  Post 
Accident  Sampling  System 
requirements  for  Westinghouse  Electric 
Company  nuclear  power  plants.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oi^  statements  may  be  presented  by 
members  of  the  public  with  the 
conciirrence  of  the  Subconomittee 
Chairman.  Written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meetiog  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its~consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subconmiittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the 
Westinghouse  Owners  Group,  the  NRC 
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staJf,  and  other  interested  persons 
regarding  this  review.  Furflier 
information  regarding  topics  to  be 
discussed,  whether  the  meeting  has 
been  canceled  or  rescheduled,  the 
scheduling  of  sessions  which  are  open 
to  the  public,  and  the  Chairman's  ruling 
on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time 
allotted  therefor,  can  be  obtained  by 
contacting  the  cognizant  ACRS  staff 
engineer,  Mr.  Paul  A.  Boehnert 
(telephone  301/415-«065)  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc., 
that  may  have  occurred. 

Dated:  March  25, 1999. 
Richard  P.  Savio, 

Associate  Director  for  Technical  Support, 

ACRS/ACNW. 

[FR  Doc.  99-8162  Filed  4-1-99;  8:45  am] 

BIUMG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 


Tennessee  Valley  Authority 
[Docket  No.  50-259] 

Browns  Feny  Nuclear  Plant,  Unit  1 ; 
Issuance  of  Director's  Decision  Under 
10CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regtilation,  has  issued  a  Director's 
Decision  concerning  a  Petition  dated 
April  5, 1998,  filed  on  behalf  of  the 
Union  of  Concerned  Scientists 
(Petitioner)  by  Mr.  David  A.  Lochbaum, 
pursuant  to  Title  10  of  the  Code  of 
Federal  Regulations.  Section  2.206  (10 
CFR  2.206).  The  Petition  requests  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC)  to  (1)  revoke  the  operating  Ucense 
for  Browns  Ferry  Nuclear  Plant,  Unit  1; 
(2)  require  the  Tennessee  Valley 
Authority  (TVA)  to  submit  either  a 
decommissioning  plan  or  a  lay-up  plan 
for  Unit  1;  (3)  conduct  NRC  inspections 
at  Browns  Ferry  Unit  1  against  the 
decommissioning  plan  or  the  lay-up 
plan;  and  (4)  hold  a  hearing  in  the 
Washington,  DC,  area. 

The  Director,  Office  of  Nuclear 
Reactor  Regulation,  has  determined  to 
deny  in  part  and  grant  in  part  the 
Petition,  for  the  reasons  stated  in  the 
"Director's  Decision  Under  10  CFR 
2.206"  {DD-99-06).  The  complete  text 
that  follows  this  notice  is  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Doaunent  Room, 


the  Gelman  Building,  2210  L  Street, 
NW.,  Washington,  D.C.,  and  at  the  local 
public  doaunent  room  for  the  Brovtms 
Ferry  Nuclear  Plant  at  the  Athens  Public 
Library,  405  E.  South  Street,  Athens, 
Alabama  35611. 

A  copy  of  this  decision  has  been  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review.  As 
provided  for  by  10  CFR  2.206(c),  the 
decision  will  constitute  the  final  action 
of  the  Commission  25  days  after 
issuance,  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
decision  within  that  time. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  March  1999. 
For  the  Nuclear  Regulatory  Commission. 

Samuel  J.  Collins. 

Dirtfctor,  Office  of  Nuclear  Reactor 
Regulation.  9 

Director's  Decision  Pursuant  to  10  CFR 
2.206  (DD-49-06) 

/.  Introduction 

On  April  5, 1998,  Mr.  David  A. 
Lochbaum  filed  a  petition ' ,  pursuant  to 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  2.206),  on  behalf  of 
the  Union  of  Concerned  Scientists 
(Petitioner). 

Petitioner  requested  the  Nuclear 
Regulatory  Commission  (NRC)  to  (1) 
revoke  the  operating  license  for  Browns 
Ferry  Nuclear  Plant,  Unit  1;  (2)  require 
the  Teimessee  Valley  Authority  (TVA) 
to  submit  either  a  decommissioning 
plan  or  a  lay-up  plan  for  Unit  1;  (3) 
conduct  NRC  inspections  at  Browns 
Ferry  Unit  1  against  the 
decommissioning  plan  or  the  lay-up 
plan;  and  (4)  hold  a  hearing  in  the 
Washington,  DC,  area. 

As  the  basis  for  the  request.  Petitioner 
asserts  that  because  Unit  1  has  been  on 
"administrative  hold"  since  Jime  1, 
1985,  and  has  not  operated  since  then, 
revoking  the  operating  license  and 
requiring  relicensing  if  TVA  later 
decides  to  restart  Unit  1  is  a  better  and 
safer  process  than  is  the  ourent  restart 
process  of  Inspecticm  Manual  Chapter 
(IMC)  0350.  Fiulher,  a  decommissioning 
plan  would  provide  assurance  that  the 
irradiated  fuel  is  stored  safely  and  that 
Units  2  and  3  are  sufficiently 
independent  of  Unit  1  lor  safe 
operation. 


Petitioner  notes  that  while  Unit  1  has 
been  in  administrative  hold  status,  the 
NRC  has  issued  numerous  bulletins, 
generic  letters,  and  information  notices. 
TVA's  typical  action  in  response  to 
these  NRC  communications  is  to  delay 
addressing  the  issues  imtil  prior  to 
returning  the  unit  to  service.  Petitioner 
notes  a  similar  response  was  provided 
by  TVA  to  the  NRC's  letter  of  October 
9, 1996,  which  requested  information 
pertaining  to  the  adequacy,  availability, 
and  control  of  design-basis 
information  ^ '.  Petitioner  speculates 
that  the  configuration  management 
problems  and  plant  material  condition 
that  led  to  the  shutdown  in  1985  only 
could  have  worsened  since  then.  Thus, 
Petitioner  believes  that  requiring 
relicensing  for  Unit  1  if  the  decision  is 
made  to  restart  would  "wipe  the 
licensing  slate  clean  and  allow  TVA,  the 
NRC,  and  the  public  to  examine 
restarting  the  plant  without  the  burden 
of  imraveling  the  mess  caused  by  more 
than  a  decade  of  licensing  limbo.'l 
Petitioner  further  asserts  that  the  NRC 
cannot  meaningfully  inspect  a  facility  in 
a  degraded  condition  and  in  an 
imcertain  licensing  status. 

On  April  29, 1998,  the  NRC 
acknowledged  receipt  of  the  petition 
and  informed  Petitioner  that  the  petition 
had  been  assigned  to  the  Office  of 
Nuclear  Reactor  Regulation  (NRR)  for 
response.  Petitioner  was  informed  that 
the  request  for  a  hearing  was  denied 
because  the  petition  did  not  provide 
new  information  that  raised  the 
potential  for  a  significant  safety  issue 
and  did  not  allege  any  violations  of  NRC 
requirements.  Petitioner  was  advised 
that  any  new  information  that  should  be 
considered  by  the  NRC  in  evaluating  the 
issues  raised  in  the  petition  should  be 
provided  promptly  to  the  NRC  in 
writii^. 

On  June  5, 1998.  Petitioner  reiterated 
the  request  for  a  hearing  and  cited  NRC 
Bulletin  94-01,  "Potential  Fuel  Pool 
Draindown  Caused  by  Inadequate 
Maintenance  Practices  at  Dresden  Unit 


'  The  petition  can  be  viewed  and  downloaded 
from  the  NRC  World  Wide  Web  page  (http:// 
www.nrc.gov/NRC/PUBUC/2206/petitions/ 
g980199/g980199.html).  Copies  of  the  petition  also 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.,  Washington,  DC 
20555-0001,  and  at  the  local  pubUc  doamient  room 
located  at  the  Athens  PubUc  Library,  South  Street, 
Athens,  Alabama  35611. 


'NRC  letter  from  James  M.  Taylor,  Executive 
Director  for  Operations,  to  Craven  Crowell, 
caiairman,  TVA  Board  of  Directors,  dated  October . 
9,1996. 

'This  letter  was  sent  to  TVA  on  Browns  Ferry 
Units  2  and  3,  Sequyoah  Units  1  and  2,  and  Watts 
Bar  Units  1  and  2  dockets.  It  was  not  sent  on  the 
Browns  Ferry  Unit  1  docket  because  that  facility 
was  not  operating,  and  it  was  known  to  the  NRC 
that  extensive  design-basis  reconstitution  will  be 
required  before  the  facility  may  be  restarted. 

<The  NRC  concluded  that  the  petition  raised 
novel  issues  with  respect  to  maintaining  an 
operating  license  for  a  facility  for  which  there  are 
no  plans  for  future  operation  and  that  the 
information  that  might  be  presented  during  an 
informal  public  hearing  could  constitute  a  valuable 
resource  for  the  NRC  in  reaching  a  decision  with 
regard  to  the  petition. 
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1,"  as  an  example  of  what  could  involve 
one  or  more  significant  safety  issues. 
Bulletin  94-01  was  sent  to  (1)  all 
holders  of  operating  licenses  or 
construction  permits  for  nuclear  power 
reactors  (for  information)  and  (2)  all 
holders  (except  Shoreham)  of  licenses 
for  nuclear  power  reactors  that  are 
permanently  shutdown  with  spent  fuel 
in  the  spent  fuel  pool  (for  action). 
Petitioner  argned  that  Bulletin  94-01 
should  have  been  sent  to  the  Unit  1 
licensee  for  action  instead  of  merely  for 
information  because  Unit  1  is  more 
nearly  like  a  permanently  shutdown 
facility  than  an  operating  facility  and 
the  conditions  described  in  the  bulletin 
could  have  existed  at  Unit  1. 

By  letter  dated  August  7, 1998, 
Petitioner  was  informed  that  the  NRC 
had  reconsidered  its  earlier  denial  of  the 
request  for  a  hearing  and  had  decided 
that  holding  an  informal  public  hearing 
would  be  appropriate'*,  even  though 
such  a  hearing  was  not  required  imder 
the  criteria  for  such  hearings  as 
provided  in  NRC  Management  Directive 
8.11,  "Review  Process  for  10  CFR  2.206 
Petitions."  The  August  7  letteralso 
addressed  the  issues  surroimding 
Bulletin  94-01  and  its  applicability  to 
Browns  Ferry  Unit  1.  The  hearing  was 
held  on  October  26, 1998,  in  the  Browns 
Ferry  Nuclear  Plant  Training  Center.' 

27.  Background 

TVA  is  the  holder  of  operating 
licenses  for  three  nuclear  power  imits  at 
the  Browns  Ferry  site.  In  March  1985, 
TVA  voluntarily  shut  down  Units  1  and 
3  because  of  questions  relating  to 
primary  containment  isolation  testing  at 
Unit  1  and  reactor  water  level 
instrumentation  at  Unit  3.  Unit  2  was  in 
a  refueling  outage,  but  TVA  voluntarily 
decided  not  to  restart  the  unit  as 
scheduled  because  other  questions  and 
concerns  arose  about  the  adequacy  of 
TVA's  nuclear  program.  In  September 
1985,*  the  NRC  requested  TVA  to 


'  The  hearing  transcript  can  be  obtained  from  the 
NRC  World  Wide  Web  page  (http://www.nrc.gov/ 
NRC/PUBUC/2206trans.htnil).  Copies  of  the 
transcript  are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.,  Washington,  DC 
20555-0001,  and  at  the  local  public  document  room 
located  at  the  Athens  Public  Library,  504  E.  South 
Street,  Athens,  Alabama  35611. 

*NRC  letter  from  William  J.  Dircks,  Executive 
Director  for  Operations,  to  Charles  Dean, 
Chairman, TVA  Board  of  Directors,  dated  September 
17,1985. 

■'NUREG-1232,  Volume  1,  "Safety  Evaluation 
Report  on  Tennessee  Valley  Authority  Revised 
Corporate  Nuclear  Performance  Plan,"  July  1987. 

"NUREG-1232.  Volume  3,  Supplement  2,  "Safety 
Evaluation  Report  on  Tennessee  Valley  Authority: 
Browns  Ferry  Nuclear  Performance  Plan.  Browns 
Ferry  Unit  2  Restart,"  January  1991. 


submit  its  plans  for  correcting  problems 
and  improving  performance  in  its 
overall  nuclear  program  and  at  Browns 
Ferry.  The  Commission  did  not  order 
TVA  to  obtain  its  approval  before 
restarting  the  plants  because  of  prior 
verbal  agreement  between  TVA  and 
NRC  to  that  effect;  however,  TVA  was 
required,  piusuant  to  10  CFR  50.54(f),  to 
inform  the  NRC  if  TVA  intended  to 
change  this  commitment.  In  late  1985, 
TVA  submitted  its  corporate  nuclear 
performance  plan  (CNPP)  to  address 
weaknesses  in  the  TVA  corporate 
nuclear  program.  The  CNPP  was 
followed  by  the  Browns  Ferry  Nuclear 
Performance  Plan  to  address  site- 
specific  weaknesses  and  to  resolve 
additional  concerns  raised  by  the  NRC. 
These  plans  formed  the  regulatory 
framework  for  the  restart  of  Unit  2. 

In  July  1987,  the  NRC  concluded '  that 
organizational,  staffing,  and 
programmatic  improvements  already  in 
place  or  under  way  would  resolve  the 
problems  at  the  corporate  level.  In 
January  1991 ,  the  NRC  concluded  » that 
TVA's  commitments  and  corrective 
action  programs  for  Unit  2  were 
acceptable,  and  in  April  1991,  the 
Commission  approved  Unit  2  restart. 
Unit  2  restarted  May  24, 1991.  TVA 
submitted  its  corrective  action  plan  for 
returning  Units  1  and  3  to  service  in 
1991  ,^  and  generally  used  the  same 
methods,  criteria,  and  technical 
positions  for  Unit  3  that  were  approved 
for  the  restart  of  Unit  2.  In  February 
1992.  an  NRC  Restart  Panel  was  formed 
in  accordance  with  NRC  IMC  0350.  TVA 
completed  the  recovery  of  Browns  Ferry 
Unit  3  in  1995,  and  the  Commission 
authorized  the  Regional  Administrator 
to  approve  restart  of  Unit  3  upon 
completion  of  certain  open  issues.  The 
NRC  Administrator  for  Region  II  issued 
restart  approval  on  November  19, 1995. 
Units  2  and  3  have  operated  well  since 
their  respective  restarts,  and  this 
performance  is  reflected  in  the  NRC 
systematic  assessment  of  licensee 
performance  reports  issued  since  the 
restart  of  Unit  2. 


Building,  2120  L  Street,  NW.,  Washington.  DC 
20555-0001,  and  at  the  local  public  document  room 
located  at  the  Athens  Public  Library,  504  E.  South 
Street,  Athens,  Alabama  35611. 

*NRC  letter  from  William  J.  Dircks,  Executive 
Director  for  Operations,  to  Charles  Dean, 
Chainnan,TVA  Board  of  Directors,  dated  September 
17,  1985. 

'NUREG-1232,  Volume  1,  "Safety  Evaluation 
Report  on  Tennessee  Valley  Authority  Revised 
Corporate  Nuclear  Performance  Plan,"  July  1987. 

"NUREG-1232,  Volume  3,  Supplement  2.  "Safety 
Evaluation  Report  on  Tennessee  Valley  Authority: 
Browns  Ferry  Nuclear  Performance  Plan.  Browns 


In  April  1996,  TVA  requested 
removal '°  of  Browns  Ferry  Unit  1  as  a 
Category  3  plant  from  the  NRC's  list  of 
problem  plants.  TVA  stated  that  no 
decision  had  been  reached  on  the  long- 
term  operational  status  of  Unit  1,  and 
the  unit  is  defueled  and  maintained  in 
lay-up  status.  Those  shared  systems  that 
support  operation  of  Units  2  and  3, 
however,  will  continue  to  be  kept  in 
service.  TVA  noted  that  there  are  no 
plans  for  equipment  refurbishing  or 
recovery  activities  at  Unit  1.  TVA 
committed  to  inform  the  NRC 
immediately  of  a  decision  to  return  Unit 
1  to  service,  to  implement  the  same 
programs  used  for  the  Unit  3  recovery, 
and  to  not  restart  Unit  1  without  prior 
Commission  approval.  Unit  1  was 
removed  from  the  list  of  problem 
plants  ■■  on  June  21, 1996. 

in.  Discussion 

The  hearing  provided  Petitioner  the 
opportunity  to  present  information 
related  to  issues  that  have  a  bearing 
upon  the  actions  requested  in  the 
petition.  Petitioner,  represented  by  Mr. 
David  Lochbaum,  was  joined  in 
presenting  information  to  support  the 
petition  by  Ms.  Ann  Harris,  a 
representative  of  We  the  People  of 
Teimessee  and  spokesperson  for  the 
National  Nuclear  Safety  Network.  The 
NRC  staff  has  reviewed  the  transcript  of 
the  hearing  to  identify  the  relevant 
issues  to  be  considered  in  addition  to  . 
the  filing  of  April  5, 1998.  The  following 
paragraphs  discuss  the  issues  raised  in 
the  petition  and  in  the  hearing.  Related 
issues  have  been  grouped  together  and 
are  addressed  in  the  following 
paragraphs. 

Petitioner  Issues 

•  The  NRC  does  not  inspect  Browns 
Ferry  Unit  1. 

•  The  NRC  cannot  meaningfully 
inspect  Browns  Ferry  Unit  1  because  the 
NRC  does  not  have  an  "Administrative 
Hold"  category. 

•  The  NRC  cannot  meaningfully 
inspect  Browns  Ferry  Unit  1  because  it 
is  not  in  compliance  with  NRC 
regulations,  including  the  "Maintenance 
Rule." 

Petitioner  asserts  that,  contrary  to  a 
statement  made  in  a  letter  i^  to  him  by 


'"Letter  from  Oliver  D.  Kingsley,  President  and 
Chief  Nuclear  Officer,  TVA.  dated  April  16, 1996. 
to  James  M.  Taylor,  NRC  Executive  Director  for 
Operations. 

' '  NRC  letter  from  James  A.  Taylor,  Executive 
Director  for  Operations,  to  Oliver  D.  Kingsley, 
President  and  Chief  Nuclear  Officer,  TVA,  dated 
June  21. 1996. 

12  NRC  letter  bom  Albert  W.  De  Agazio,  Browns 
Ferry  Project  Manager,  to  David  A.  Lochbaum. 
Union  of  Concerned  Scientists,  dated  January  23, 
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the  NRC  Project  Manager  for  Browns 
Ferry,  he  has  information  that  shows 
that  NRC  inspectors  do  not  look  at 
Browns  Ferry  Unit  1  at  all.  Petitioner 
asserted  further,  that  NRC  inspectors 
could  not  meaningfully  inspect  Unit  1 
because  NRC  regulations  recognize  only 
two  categories  of  power  plants: 
operating  plants  and  permanently 
closed  plants. 

Browns  Ferry  Unit  1  is  sometimes 
referred  to  as  being  in  an 
"Administrative  Hold"  "  status,  but  this 
is  a  TVA  designation  and  it  is  irrelevant 
for  regulatory  purposes.  Browns  Ferry 
Unit  1  is  an  operating  reactor  subject  to 
all  the  terms  and  conditions  that  are 
specified  in  Operating  License  DPR- 
33,'''  the  uncertainty  of  its  retvun  to 
service  notwithstanding.  The  Unit  1 
Technical  Specifications  (TSs)  are 
maintained,  are  in  force,  and  must  be 
complied  with.  The  operating  license 
and  associated  TSs  are  amended 
periodically,  usually  in  concert  with 
similar  changes  for  Units  2  and  3. 

Some  Unit  1  systems  or  components  " 
are  required  to  support  the  imit  in  its 
current  defueled  condition,  or  they 
directly  support  the  safe  operation  of 
Units  2  or  3.  These  systems  and 
components  are  maintained  and 
operated  as  required  imder  applicable 
plant  programs  or  TSs.  The  remaining 
systems  ind  components  '^  have  been 
placed  in  lay-up  status  to  protect  their 
economic  value  and  to  preserve  the 
eqmpment  in  the  event  a  decision  is 
made  to  restart  the  imit. 

Unit  1  is  subject  to  both  routine  and 
reactive  NRC  inspection,  and  the  unit  is 
inspected  by  NRC  inspectors.  However, 
the  operational  status  of  the  facility  is 
considered  when  determining  the 
frequency,  type,  and  scope  of 
inspections,  and  the  amoimt  of 
inspection  effort  is  substantially  less 
than  for  a  comparable  facility  in  active 
service  because  much  of  the  eqmpment 
and  systems  serve  no  safety  function 


1998.  This  letter  also  was  an  attachment  to  the 
April  5, 1998,  submitted  by  Mr.  Lochbaum. 

""Administrative  Hold"  is  a  TVA  designation 
that  denotes  that  while  no  decision  has  been  made 
regarding  future  operation  of  the  facility,  the  option 
for  restart  at  an  unspecified  future  date  is  being 
retained. 

■*  Operating  License  No.  DPR-33  was  issued  to 
TVA  for  the  operation  of  Browns  Ferry  Unit  1  on 
December  20, 1973.  The  license  expires  on 
midnight  October  20,  2013. 

IS  This  includes  such  systems  (or  portions 
thereof)  as  spent  fuel  pool  cooling  and  cleanup,  raw 
water,  fire  protection,  reactor  /refuel  zone 
ventilation,  radiation  monitoring,  residual  heat 
removal,  reactor  building  closed  cooling  water, 
certain  electrical  systems,  and  emergency  diesel 
generators. 

■'  Many  of  these  systems  and  components  have 
been  drained,  deenergized,  and  disassembled,  as 
appropriate. 


while  the  unit  is  shutdown  and 
defueled.  Thus,  the  NRC  inspection 
effort  for  Unit  1  is  focused  mostly  upon 
those  areas  that  have  a  direct  bearing 
upon  safety.  Generally,  this  includes 
those  structures,  systems,  and 
components  (SSCs)  that  are  necessary  to 
ensure  the  safe  storage  of  Unit  1 
irradiated  fuel  and  to  support  the  safe 
operation  of  Units  2  and  3.  The 
inspection  effort  includes  no  or  little 
effort  for  SSCs  that  are  not  needed  to 
provide  a  safety  function  for  the  current 
plant  operating  status. 

Petitioner,  in  the  original  petition  and 
during  the  hearing,  relied  upon 
information  compiled  by  the  NRC  that 
led  him  to  conclude  that  Unit  1  is  not 
inspected  at  all.  The  sources  of  the 
tables  used  by  Petitioner,  though  not 
fully  identified,  appear  to  be  taken  from 
certain  NRC  documents  that  were 
intended  primarily  for  intranal 
management  use,  but  the  information 
has  been  released  through  at  least  one 
Freedom  of  Information  Act  request, 
and  similar  information  has  been 
presented  at  several  of  the  annual 
Regulatory  hiformation  Conferences 
sponsored  by  NRR.  We  acknowledge 
that  the  NRC  documents  are  misleading 
and  could  lead  a  person  to  that 
conclusion  regarding  Unit  1  inspection. 
Until  1997,  NRR  compiled  quarterly 
various  program  and  management 
information  in  a  "White  Book," 
intended  for  internal  purposes.  The 
documents  included  data  on  inspection 
efforts  expended  at  single-,  dual-,  and 
triple-unit  sites.  In  those  documents. 
Browns  Ferry  was  shown  as  a  dual  unit 
site,  though  it  is  actually  a  triple  unit 
site.  Unit  1  was  not  included  because  it 
was  not  in  operational  service.  This  was 
done  so  that  the  data  could  be  used  for 
comparison  purposes  to  other  dual-unit 
sites.  Although  these  documents  '^  have 
described  incorrectly  the  Browns  Ferry 
site  as  a  dual-unit  site,  the  fact  remains 
that  Unit  1  is  inspected  by  NRC 
inspectors.  This  inspection  activity  is 
adequately  demonstrated  by  the  results 
of  a  review  of  NRC  inspection  reports 
for  Browns  Ferry  issued  for  the  3-year 
period  1996  through  1998.  Of  32 
inspection  reports  issued  for  that 
period,  10  refer  to  NRC  inspection  of 
Unit  1  issues  (Table  I).  Table  I  does  not 
include  inspection  activities  associated 
with  the  systems  "shared"  between  the 
units  or  inspection  of  common 
buildings;  those  items  are  routinely 
inspected  as  support  for  Units  2  and/or 

3. 

NRC  IMC  0030,  "Policy  and  Guidance 
for  Development  of  NRC  Inspection 


■''Publication  of  these  docimients  was 
discontinued  at  the  end  of  1996. 


Manual  Programs,"  provides  guidance 
for  the  development  of  the  NRC 
inspection  program,  and  the  inspection 
program  at  Browns  Ferry  has  been 
developed  in  accordance  with  this 
guidance.  For  the  12  month  period  from 
October  1, 1997,  through  September  30, 
1998,  the  actual  NRC  inspection  effort 
expended  at  Unit  1  was  approximately 
12  percent  of  the  effort  expended  at 
either  of  the  other  units.  On  a  site  basis. 
Unit  1  received  approximately  6  percent 
of  the  total  inspection  hours  for  the  site. 
Thus,  the  greater  inspection  effort  at  the 
operating  units  allows  the  NRC  to 
adequately  assess  the  licensee's 
performance  and  to  focus  its  efforts  into 
areas  that  have  the  greater  safety 
significance  as  opposed  to  inspecting  in 
areas  of  Unit  1  that  have  little  or  no 
safety  significance. 

Petitioner  asserts  that  Browns  Ferry 
Unit  1  is  not  in  compliance  with  NRC 
regulations.  To  support  this  contention. 
Petitioner  states  that  usually  TVA  has 
deferred  taking  actions  with  respect  to 
Browns  Ferry  Unit  1  requested  by 
numerous  generic  communications 
issued  since  1985.  TVA  typically  has 
committed  to  completing  the  actions 
before  returning  the  unit  to  service,  if 
such  a  decision  is  made.  As  additional 
support  for  this  contention.  Petitioner 
notes  that  there  is  an  outstanding  issue 
regarding  Unit  1  compliance  with  10 
CFR  50.65,  commonly  referred  to  as  the 
maintenance  rule. 

IMC  0720  provides  guidance  with 
regard  to  NRC  generic  communications 
on  nuclear  reactor  issues.  Generic 
communications  consist  of  bulletins, 
generic  letters,  and  information  notices. 
Bulletins  may  transmit  information  to 
the  addressees,  request  specified 
actions,  and  require  a  written  response. 
Generic  letters  request  that  analyses  be 
performed  or  descriptions  of  proposed 
corrective  actions  be  submitted 
regarding  matters  of  safety,  safeguards, 
or  environmental  significance.  The 
addressees  may  be  asked  to  accomplish 
the  actions  and  report  their  completion 
by  letter.  Information  relating  to  these 
actions  may  be  requested  on  a  volimtary 
basis  or  in  accordance  with  Section 
182a,  Atomic  Energy  Act  of  1954,  as 
amended,  and  10  CFR  50.54(f).  Usually, 
this  type  of  generic  letter  requests  new 
or  revised  licensee  commitments  or 
other  continuing  actions  but  may  not 
explicitly  or  coercively  solicit  licensee 
commitments.  Information  notices 
provide  information  regarding  safety, 
safeguards,  or  environmental  issues. 
Information  notices  normally  are  used 
to  bring  significant,  recently  identified 
safety,  security,  or  environmental 
information  to  the  attention  of  licensees. 
Addressees  are  expected  to  review  the 
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information  for  applicability  to  their 
facilities  and  consider  actions,  as 
appropriate,  to  avoid  similar  problems. 

iMC  0720  states  that  the  various  types 
of  generic  communications  are  not  used 
to  impose  regulatory  requirements,  and 
they  are  not  to  be  used  as  a  substitute 
for  the  rule-making  process.  Thus,  the 
fact  that  a  licensee  merely  provides  the 
written  response  required  by  the  Atomic 
Energy  Act  and/or  NRC  rules  and 
regulations  but  does  not,  or  will  not, 
implement  other  requested  action(s) 
does  not,  by  itself,  constitute  being  in 
non-compliance  with  a  regiilatory 
requirement  and  does  not  constitute  a 
basis  for  suspension  or  revocation  of  the 
operating  license.  In  such 
circumstances,  the  NRC,  may  take  other 
action  commensurate  with  the  safety 
significance  of  the  issues.  Such  actions 
could  vary  in  severity  from  acceptance 
by  the  NRC  that  the  Licensee  has  a  valid 
basis  for  not  taking  the  requested 
actions  up  to  the  NRC's  issuing  an  Order 
to  shut  down  (or  to  remain  shutdown) 
until  the  particiilar  safety  issue  is 
resolved  in  an  acceptable  manner.  With 
regard  to  Browns  Ferry  Unit  1,  the 
licensee  has  either  taken  the  requested 
actions  in  the  generic  communications 
when  necessary  or  has  committed  to 
address  the  issties  raised  before  the  unit 
can  be  restarted.  Furthermore,  although 
TVA  has  no  announced  plans  for 
restarting  the  facility,  TVA  has  agreed 
not  to  restart  it  without  specific 
approval  from  the  Commission.  Thus, 
any  Commission  action  taken  with 
regard  to  revoking  the  Unit  1  operating 
license  merely  because  of  TVA's 
deferral  of  actions  requested  in  generic 
communications  pending  a  decision  to 
restart  Unit  1  would  serve  no  useful 
purpose. 

With  the  possible  exception  of  10  CFR 
50.65,  the  Coimnission  is  not  aware  of 
any  non-compliance  issues  with 
applicable  NRC  rules  and  regulations  at 
Browns  Ferry  Unit  1.  Furthermore, 
Petitioner  has  not  offered  any 
contradictory  credible  information, 
either  in  the  original  petition  or  during 
the  hearing.  However,  the  issue  of  Unit 
1  compliance  with  10  CFR  50.65  is  still 
imdergoing  review  by  the  NRC  staff,  and 
no  final  decision  has  been  made. 

The  issue  regarding  10  CFR  50.65 
arose  from  an  inspection  of  the 
implementation  of  10  CFR  50.65  at  the 
Browns  Ferry  plant  from  April  4 
through  April  8, 1997.'*  The  inspection 
team  foimd  that  the  licensee  considered 
Unit  1  status  (shutdown  and  defueled) 
for  implementing  10  CFR  50.65.  Thus,  a 
number  of  Unit  1  systems,  such  as  high 


pressure  coolant  injection,  which 
normally  would  be  included  within  the 
scope  of  10  CFR  50.65  for  an  operating 
plant,  were  not  included,  and 
performance  monitoring,  data 
collection,  and  trending  were  not  being 
performed  on  these  systems.  However, 
those  Unit  1  systems  that  support  Unit 
2  and/or  Unit  3  operation,  systems  that 
are  common  to  Unit  2  or  Unit  3,  or 
systems  required  to  maintain  safe 
shutdown  of  Unit  1,  such  as  spent  fuel 
pool  cooling,  were  properly  scoped 
under  10  CFR  50.65,  and  performance 
monitoring,  data  collection,  and 
trending  were  being  performed  on  these 
systems. 

At  issue  is  whether  scoping  Unit  1 
SSCs  by  considering  the  defueled  and 
indefinite  shutdown  condition  of  Unit  1 
satisfies  10  CFR  50.65.  The  staff  has 
informed  the  licensee  that  the  issue  can 
be  resolved  by  one  of  three  approaches, 
namely,  cotify  per  10  CFR  5G.82(a)(l) 
that  Unit  1  operations  have  ceased 
permanently,  submit  a  request  for 
exemption  frtim  those  aspects  of  10  CFR 
50.65  that  currently  are  not  being  met, 
or  revise  the  scope  of  the  Unit  1 
maintenance  program  to  meet  the 
requirements  of  the  rule.  On  February  4, 
1999,  TVA  submitted  a  request  for  a 
temporary  partial  exemption  from  the 
requirements  of  10  CFR  50.65.  The  staff 
currently  is  reviewing  the  proposed 
exemption  request. 

Petitioner  Issues 

•  TVA  would  exceed  its  statutory 
debt  limit  if  Browns  Ferry  Unit  1  is 
closed  prematurely. 

•  TVA  may  lack  the  money  needed  to 
put  Browns  Ferry  Unit  1  into  the 
operating  category,  or  the  permanently 
closed  category. 

•  TVA  does  not  have  the  necessary 
funds  for  decommissioning  funding 
assurance. 

Petitioner  has  made  a  number  of 
assertions  regarding  the  ability  of  TVA 
to  fund  operations  and/or 
decommissioning  of  Unit  1  but  has  not 
provided  any  facts  in  support  thereof. 
The  NRC,  however,  has  no  regulatory 
authority  with  regard  to  issues  related  to 
TVA's  statutory  debt  limit  or  other 
financial  matters  and  decisions  other 
than  decommissioning  funding 
assurance. 

On  November  23, 1998,  the 
Commission's  amended  rules  for 
"Financial  Assurance  Requirements  for 
Decommissioning  Nuclear  Power 
Reactors"  became  effective."  The 


'•NRC  Inspection  Report  50-259/97-04,  50-260/ 
97-04,  and  50-296/97-04,  issued  May  21, 1997. 


"Final  rule  changes  to  10  CFR  Parts  30  and  50 
on  financial  assurance  requirements  for  the 
decommissioning  of  nuclear  power  plants  were 
published  in  the  Federal  Re^atar  on  September  22, 
1998  (63  FR  50465). 


amendments  require  power  reactw 
licensees  to  report  periodically  on  the 
status  of  their  decommissioning  funds, 
and  on  changes  in  their  external  trust 
agreements  and  other  financial 
assurance  mechanisms,  and  also  allow 
licensees  to  take  credit  for  certain 
earnings  on  decommissioning  trust 
funds.  The  am«idments  also  added  a 
definition  of  the  term  "Federal 
Licensee"  to  address  the  issue  of  which 
licensees  may  use  statements  of  intent 
As  now  defined  in  10  CFR  50.2,  a 
Federal  Licensee  means  any  NRC 
licensee,  the  obligations  of  which  are 
guaranteed  by  and  supported  by  the  full 
faith  and  credit  of  the  United  States 
Government.  In  the  past,  TVA  has  relied 
upon  statements  of  intent  to  have 
decommissioning  funds  available.  The 
purpose  of  the  statement  of  intent  is  to 
obtain  a  commitment  by  another,  and 
superior,  governmental  entity  that  the 
obligations  of  the  subordinate 
governmental  entity  will  be  paid  by  the 
superior  entity  if  the  subordhiate  entity 
cannot  pay  them.  Such  a  commitment 
represents  support  for  the  obligations  by 
the  full  faith  and  credit  of  the  United 
States.  TVA  agrees  20  that  the  revised 
definition  excludes  TVA  from  relying 
upon  this  funding  mechanism- and  has 
informed  theNRC  that  statements  of 
intent  will  no  longer  be  relied  upon  for 
decommissioning  funding  assurance. 
TVA  has  provided  documentation  for 
three  external  Master  Decommissioning 
Trusts  that  were  established  in  1996. 
TVA  has  stated  that  the  external  trusts 
arrangements  meet  the  requirements  for 
an  external  sinking  fund  (10  CFR 
50.75(e)(ii)).  The  trust  arrangements 
meet  the  requirement  that  the  account 
be  segregated  bom.  licensee  assets  and 
placed  outside  the  licensee's 
administrative  control.  During  the 
hearing  on  October  26, 1998,  a 
representative  of  the  "TVA's  Office  of  the 
General  Counsel  stated  that  the  external 
trust  fund  arrangements  exceeded 
several  hundreds  of  millions  of  dollars. 
As  required  by  10  CFR  50.75(f)(1),  TVA 
is  to  report  to  the  NRC  by  Mardi  31, 
1999,  and  at  least  once  every  2  years 
thereafter,  the  status  of  its 
decommissioning  funding,  including 
the  amoimt  of  decommissioning  funds 
estimated  to  be  required,  the  amount 
accumulated  to  the  end  of  the  calendar 
year  preceding  the  date  of  the  report, 
and  a  schedule  of  the  annual  amoimts 
remaining  to  be  collected.  The  NRC  will 
review  the  status  of  TVA's 
decommissioning  funding  report,  and  if 
necessary,  appropriate  action  will  be 


^Letter  from  Mark  J.  Burzynski,  Manager, 
Nuclear  Licensing,  TVA,  dated  December  21, 1998, 
to  NRC. 
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taken  to  ensure  compliance  with  NRC 
regulations. 

Petitioner  Issue 

•  A  decommissioning  plan  would 
ensure  safe  storage  of  Browns  Ferry  Unit 
1  irradiated  fuel  and  would  ensure 
sufficient  independence  of  Units  2  and 
3  from  Unit  1. 

Petitioner  contends  that  Unit  1 
irradiated  fuel  stored  in  its  spent  fuel 
pool  will  continue  to  represent  a  threat 
to  public  health  for  many  years.  The 
probability  of  an  accident  involving 
stored  fuel  is  considered  to  be 
sufficiently  small  to  make  the  overall 
risk  to  the  public  from  an  accident 
acceptable;  however,  Petitioner 
contends  that  the  probability  is  small 
only  because  NRC  regulations  for  design 
features  and  administrative  controls  at 
both  permanently  closed  plants  and 
operating  plants  minimize  the  chances 
of  an  accident.  Petitioner  asserts  that 
there  are  no  regulations  for  plants  in 
Administrative  Hold  status,  and,  thus, 
there  are  no  regulations  that  apply  to 
Unitl. 

As  previously  stated,  Administrative 
Hold  is  a  TVA  designation,  not  an  NRC 
designation,  and,  thus,  for  NRC 
regmatory  purposes,  Browns  Ferry  Unit 
1  is  an  operating  reactor  and  is  subject 
to  all  terms  and  conditions  of  the  Unit 
1  operating  license,  TSs,  and  all 
applicable  NRC  regulations,  contrary  to 
Petitioner's  assertion  that  Unit  1  is 
unregiilated. 

Each  of  the  reactors  at  Browns  Ferry 
has  its  own  spent  fuel  storage  pool,  but 
the  pools  of  Units  1  and  2  are  joined  by 
a  transfer  canal  that  allows  fuel 
assemblies  to  be  transferred  between  the 
Unit  1  and  Unit  2  fiiel  storage  pools. 
The  fuel  storage  facilities  are  shared 
only  for  Units  1  and  2,  and  the  transfer 
canal  is  the  only  shared  feature.  The 
Unit  1  spent  fuel  storage  pool  is  located 
on  a  common  refueling  floor  with  and 
in  the  same  structure  that  houses  the 
Units  2  and  3  spent  fuel  storage  pools. 

Units  2  and  3  are  in  active  operational 
status,  thus,  each  imit  is  refueled 
periodically,  requiring  discharge  of 
recently  irradiated  fuel  into  the  storage 
pools.  Compared  to  Unit  1  fuel  that  was 
last  discharged  in  1985,  recently 
discharged  fuel  from  Unit  2  or  Unit  3  is 
substantially  more  radioactive  and 
produces  greater  decay  heat.  Thus,  the 
consequences  of  an  accident  involving 
recently  discharged  irradiated  fuel 
would  be  more  severe  than  the  same 
accident  involving  Unit  1  fuel.  It  follows 
that  TSs,  administrative  controls, 
technical  requirements,  and  design 
features  that  are  adequate  to  ensure  the 
safe  storage  of  Unit  2  or  Unit  3  spent 


fuel  are  also  adequate  to  ensiire  safe 
storage  of  Unit  1  irradiated  fuel. 

Thus,  whether  or  not  Unit  1  was  to  be 
declared  permanently  shut  down,  the 
fuel  storage  requirements  would  not  be 
changed.  Requiring  the  licensee  to 
declare  the  permanent  shutdown  of  Unit 

1  and  to  submit  a  post-shutdown 
decommissioning  activities  report,  as 
requested  by  Petitioner,  would  have  no 
effect  upon  the  risk  to  the  public  from 
a  potential  fuel-handling  accident  or 
from  accidental  draining  of  the  fuel 
storage  pool  because  the  existing 
technical  specifications  and 
administrative  controls  would  not  be 
changed,  and  existing  design  features  to 
preclude  draining  of  the  storage  pools 
would  be  maintained.  Additionally,  the 
SSCs  required  to  ensure  safe  storage  of 
irradiated  fuel  in  the  Unit  1  storage  pool 
are  operated,  tested,  and  maintained  to 
ensure  that  they  are  capable  of 
periorming  their  function. 

With  regard  to  Petitioner's  assertion 
that  a  deconunissioning  plan  would 
ensure  sufficient  independence  of  Units 

2  and  3  from  Unit  1,  it  is  not  at  all  clear 
which  safety  issue  would  be  addressed. 
As  currently  licensed,  the  Browns  Ferry 
units  incorporate  some  sharing  of 
certain  structures  and  systems  to  obtain 
redundancy  and  improve  reliability,  but 
aside  from  the  shared  and  common 
features,  each  imit  is  capable  of 
operating  independently  of  the  other 
units,  and  each  unit's  TSs  and  technical 
reqiiirements  take  into  account  the 
shared  and  common  featmres  that  must 
be  operable  to  support  safe  operation  of 
that  imit.  Requiring  the  licensee  to 
declare  the  permanent  shutdown  of  Unit 

1  aiid  to  submit  a  post-shutdown 
decommissioning  activities  report 
would  require  retaining  those  sections 
of  the  Unit  1  TSs  that  are  necessary  to 
support  the  safe  operation  of  Units  2 
and  3. 

Continuing  Operational  Safety  of 
Browns  Ferry  Unit  1 

The  Browns  Ferry  Unit  1  TSs  are 
maintained  and  amended  periodically 
as  necessary,  as  is  the  case  with  Units 

2  and  3,  and  TVA  is  required  to  operate 
Unit  1  in  conformance  with  the  TSs  and 
technical  requirements.  Inasmuch  as 
Unit  1  is  shutdown  and  defueled,  a 
niunber  of  safety  and  non-safety  systems 
and  components  are  not  required  to  be 
operational.  These  systems  and 
components  have  been  drained, 
deenergized,  and  disassembled,  as 
appropriate,  and  have  been  placed  in  a 
lay-up  condition  to  protect  and  preserve 
the  equipment  pending  a  decision  to 
resume  power  operations.  The  lay-up 
program  is  described  in  plant 
procedures  and  includes  periodic 


monitoring  of  the  condition  of  the 
equipment  and  lay-up  statiis. 

Unit  1  systems  and  components 
required  to  perform  a  function  while  the 
unit  is  in  its  current  defueled  status  or 
that  are  required  to  support  Units  2  and 
3  operations  are  operated,  maintained, 
and  periodically  tested  in  conformance 
with  applicable  TSs,  and  are  included 
within  the  scope  of  the  maintenance 
rule  (10  CFR  50.65)  program.  Design  and 
configuration  control  is  maintained  for 
these  systems,  and  modifrcations  or 
temporary  alterations  are  performed 
imder  the  provisions  of  10  CFR  50.59. 

Certain  systems  and  components  not 
required  to  perform  a  function  while 
Unit  1  is  shutdown  and  defueled  may 
not  now  conform  to  the  design  basis  or 
may  not  have  been  modified  to  meet  the 
actions  requested  by  various  NRC 
generic  commimications  issued  since 
the  unit  shut  down.  This,  by  itself,  does 
not  constitute  a  basis  for  revoking  the 
license  since  the  facility  is  in  an 
operational  mode  in  which  the 
equipment  is  not  required  to  be 
operable.  TVA  has  committed  to 
implementing  a  Design  Baseline 
Verification  Program  for  Unit  1  prior  to 
retiiming  Unit  1  to  service. 

Units  1  and  2  share  a  common  control 
room  that  is  staffed  continually  by 
licensed  reactor  operators,  and  the  Unit 
1  control  boards  are  given  regular 
attention  similar  to  the  operating  units. 
Operators  and  engineers  routinely  tour 
areas  of  Unit  1  containing  the  systems 
and  equipment  that  the  TSs  require  to 
be  operable  to  ensure  safe  storage  of 
irradiated  fuel  and  to  support  operation 
of  the  other  units. 

Relicensing  Versus  Appljdng  the  IMC 
0350  Process 

Petitioner  asserts  that  revoking  the 
operating  license  and  requiring 
relicensing  if  TVA  later  decides  to 
restart  Unit  1  is  a  better  and  safer 
process  than  is  the  current  restart 
process  in  IMC  0350.  Petitioner  believes 
that  this  would  "wipe  the  licensing  slate 
clean  and  allow  TVA,  the  NRC,  and  the 
pubhc  to  examine  restarting  the  plant 
without  the  burden  of  unraveling  the 
mess  caused  by  more  than  a  decade  of 
licensing  limbo." 

NRC  tt^C  0350  provides  staff 
guidelines  for  approving  restart  of 
nuclear  power  plants  that  have  been 
shut  down  either  volimtarily  or 
involuntarily  because  of  a  significant 
operating  event,  complex  equipment 
problems,  or  serious  licensee 
management  deficiencies.  The 
guidelines  have  been  used  successfully 
for  the  restart  of  Browns  Ferry  Unit  3, 
Crystal  River  Unit  3,  and  Millstone  Unit 
3  and  are  being  used  for  the  D.  C.  Cook 
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reactors  and  Millstone  Unit  2.  In  each 
case,  a  plant-specific  restart  plan  is 
developed  using  the  IMC  for  guidance. 
The  restart  action  plan  identifies 
expected  NRC  actions  to  be  taken  before 
approving  restart  and  includes  an 
inspection  plan  to  ensure  that  an 
adequate  inspection  record  is  created  to 
support  the  restart  decision.  IMC  0350 
specifies  that  the  NRC  Commissioners 
are  to  be  adequately  informed  of  staff 
restart  actions  on  a  continuing  basis 
through  Commission  papers  or  through 
the  Executive  Director  for  Operations, 
and  as  necessary,  the  staff  will  brief  the 
Commissioners.  IMC  0350  provides  the 
opportunity  for  public  participation 
through  public  meetings.  Through  such 
meetings,  the  public  may  hear  and 
comment  on  the  licensee's  restart  plans 
and  the  results  of  NRC  reviews  of  the 
restart  activities.  Public  comments  and 
concerns  are  considered  by  the  NRC  and 
may  be  factored  into  the  restart  review, 
as  appropriate. 

During  the  hearing  on  October  26, 
1998,  Petitioner  was  questioned  by  an 
NRC  representative  regarding  why  it  is 
believed  that  the  processes  used  by  TVA 
and  NRC  to  recover  Units  2  and  3  would 
not  work  for  recovery  of  Unit  1. 
Petitioner  indicated  that  the  process  is 
"not  very  objective  and  it's  basically  up 
to  the  whims  of  the  restart  team  as  to 
what  is  safe,  where  the  lines  are 
drawn."  However,  when  asked  if  there 
would  be  an  issue  if  the  process  is 
applied  correctly  with  openness  and 
public  involvement.  Petitioner 
responded  by  referencing  the  use  of  the 


process  at  Millstone  and  indicating  that 
it  [IMC  0350]  is  a  good  process,  but  that 
it  wasn't  followed  [at  Millstone].  Thus, 
Petitioner's  issue  does  not  appear  to  be 
the  process  but  its  implementation. 
Petitioner  conceded  that  the  IMC  0350 
process  is  working  very  well  in  the  case 
of  the  D.C.  Cook  plant,  and  that  if  it 
were  used  at  Browns  Ferry  Unit  1  as  it 
is  being  used  at  D.  C.  Cook,  there  would 
be  reasonable  expectation  that  a  good 
product  would  be  realized. 

IV.  Summary  and  Conclusions 

The  NRC  has  determined  that— 

•  Petitioner  has  not  identified  any 
credible  safety  concern  that  has  been 
created  by  the  current  "Administrative 
Hold"  status  of  the  imit  that  would  not 
otherwise  exist  if  the  operating  license 
were  to  be  revoked.  Absent  a  credible 
safety  concern,  there  is  no  regulatory 
basis  for  suspending  or  revoking  an 
operating  license  merely  because  the 
licensee  chooses  not  to  operate  the  unit. 

•  The  licensee  is  required  to  comply 
with  and  is,  with  one  possible  exception 
to  the  staff's  knowledge,  in  compliance 
with  all  current  applicable  regulations 
for  operating  reactors  and  is  required  to 
comply  with  Unit  1  TSs  and  other 
technical  requirements  for  the  current 
operational  mode  of  the  unit.  The  issue 
of  compliance  of  Unit  1  with  10  CFR 
50.65  is  the  subject  of  an  ongoing 
review,  and  resolution  is  expected  soon. 

•  Unit  1  is  inspected  by  NRC 
inspectors,  but  at  a  reduced  scope  that 
is  appropriate  for  the  status  of  the  unit. 

•  Decommissioning  Unit  1  would  not 
provide  any  greater  degree  of  safety  for 


the  Unit  1  irradiated  fuel,  for  radiation 
control,  or  for  Units  2  and  3  than  is 
currently  provided  by  the  requirements 
of  the  operating  license,  TSs,  and  the 
Technical  Requirements  Manual. 

•  There  is  no  demonstrated  credible 
basis  for  the  assertion  that  facility  restart 
based  upon  IMC  0350  is  a  less  reliable 
process  for  resolving  the  safety  concerns 
of  a  problem  plant  than  the  relicensing 
process.  The  IMC  0350  process  has  been 
demonstrated  by  a  number  of  restart 
efforts,  including  those  for  Browns  Ferry 
Unit  3. 

For  the  reasons  stated  herein 
Petitioner's  requests  for  the  NRC  to 
revoke  the  Browns  Ferry  Unit  1 
operating  license  and  to  require  TVA  to 
submit  a  decommissioning  plan  or  a  lay- 
up  plan  for  Unit  1,  and  for  tiie  NRC  to 
conduct  inspections  against  the 
decommissioning  plan  are  denied. 

As  provided  for  in  10  CFR  2.206(c),  a 
copy  of  this  decision  will  be  filed  with 
the  Secretary  of  the  Commission  for  the 
Commission's  review.  This  decision 
will  constitute  the  final  action  of  the 
Commission  25  days  after  issuance 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  Decision 
at  that  time. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  March  1999. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

Attachment  to  Director's  Decision  99- 
06 


Table  1  .—Browns  Ferry  Unit  1  Inspection  Activities 

[1996  through  1998] 


Inspection  report 

Date 

Inspection  activity 

50-259/96-01  

50-259/96-03 

02/29/96 
04/15/96 

06/18/96 

08/15/96 
11/07/96 
12/20/96 

04/22/97 

05/21/97 
08/29/97 

02/12/98 

Radioactive  material  postings. 

Connection  of  Unit  1  and  Unit  2  spent  fuel 
pool  volumes,  spent  fuel  pool  design- 
basis  and  operating  information. 

Udated  final  safety  analysis  report  descrip- 
tion of  spent  fuel  pool  systems. 

Continuous  air  monitoring  systems. 

Housekeeping  issues. 

Lay-up  and  preventive  maintenance  pro- 
gram implementation. 

Spent  fuel  pool  cooling  system  walkdown, 
identification  that  Unit  1  pool  makeup 
valve  operator  had  been  removed. 

Maintenance  mie  implementation. 

Sampling  of  a  raw  cooling  water  dis- 
charge. 

Repairs  to  a  radiation  monitoring  system 
valve. 

50-259/96-05 

50-259/96-06 

50-259/96-10 .". 

50-259/96-12 „ 

50-259/97-03 

50-259/97-04 

50-259/97-08 

50-259/97-12 
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BNJJNG  CODE  7590-01-P 


OFHCE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Reacisatons  and 
Defarrala 

March  1, 1998. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  the  current  fiscal 
year  for  which,  as  of  the.  first  day  of  the 


month,  a  special  message  had  been 
transmitted  to  Congress. 

This  report  gives  the  status,  as  of 
March  1, 1999,  of  three  rescission 
proposals  that  have  been  pending  for 
less  than  45  days  and  three  deferrals 
contained  in  two  special  messages  for 
FY  1999.  These  messages  were 
transmitted  to  Congress  on  October  22, 
1998,  and  February  1, 1999. 

Rescissions  (Attachments  A  and  C) 

As  of  March  1, 1999,  three  rescission 
proposals  totaling  $35  million  have 
been  transmitted  to  the  Congress. 
Attachment  C  shows  the  status  of  the  FY 
1999  rescission  proposals. 


Deferrals  (Attachments  B  and  D) 

As  of  March  1, 1999.  $1.5  billion  in 
budget  authority  was  being  deferred 
from  obligation.  Attachment  D  shows 
the  status  of  each  deferral  reported 
during  FY  1999. 

Information  From  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
editions  of  the  Federal  Register  cited 
below: 

63  FR  63949,  Tuesday.  November  17, 1998 

64  FR  6721,  Wednesday.  February  10. 1999 
Jacob  J.  Lew, 

Director. 

aajJNO  CODE  3110-01P 
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ATTACHMENT  A 

STATUS  OF  FY  1999  RESCISSIONS 

(in  millions  of  dollars) 


Budgetary 
Resources 


Rescissions  proposed  by  the  President 


Rejected  by  the  Congress 


35.0 


Currently  before  the  Congress 


35.0 


ATTACHMENT  B 

STATUS  OF  FY  1999  DEFERRALS 

(in  millions  of  dollars) 


Budgetary 
Resources 


Deferrals  proposed  by  the  President 

Routine  Executive  releases  through  March  1999. 
(OMB/Agency  releases  of  $222.1  million) 

Overturned  by  the  Congress 

Currently  before  the  Congress : . . 


1,680.7 


-222.1 


1,458.6 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  April  5, 1999. 

A  closed  meeting  will  be  held  on 
Tuesday,  April  6, 1999,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Conmiission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Unger,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  April  6, 
1999,  at  10:00  a.m.,  will  be: 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

Institution  and  settlement  of 
injimctive  actions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  March  30, 1999. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  99-8237  Filed  3-31-«9;  12:33  pm) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[FWmm  No.  34-41214;  Hie  No.  SR-CBOE- 
99-02] 

Self-Regulatory  Organizationa;  Notice 
of  Rling  and  Order  Grantirtg 
Acceieratad  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1  by 
the  Chicago  Board  Options  Exchange, 
inc.  Relating  to  the  Deflnttion  of 
Expiration  Month  for  Purposes  of 
Determining  l-og-On  Obligations  for 
the  Retail  Automatic  Execution  System 

March  25, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
14, 1999,  the  Qiicago  Board  Options 
Exchange,  hic.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change.  The  Exchange 
filed  an  amendment  to  its  proposal  on 
February  23, 1999.'  The  proposed  rule 
change,  as  amended,  is  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  and  Amendment 
No.  1  from  interested  persons  and  to 
approve  the  proposal,  as  amended,  on 
an  accelerated  basis. 

I.  Self-Regnlatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  codify  thd 
definition  of  an  expiration  month  for 
purposes  of  determining  compliance 
with  the  Retail  Automatic  Execution 
System  ("RAES")  log-on  requirement  for 
market-makers  of  options  on  the 
Standard  &  Poor's  100  Index  ("OEX") 
and  the  Dow  Jones  Industrial  Average 
("DJX"),  as  detailed  in  Exchange  Rule 
24.17.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 


'  15  U.S.C.  788(bMl). 

» 17  cm  240.19b-4. 

3  See  Letter  firom  Stephanie  C.  Mullins,  Attorney, 
CBOE,  to  Richard  Strasser,  Assistant  Director, 
Division  of  Market  Regulation,  Commission,  dated 
February  22, 1999  ("Amendment  No.  1"). 
AmendmeiA  No.  1  redesignated  the  proposal 
pursuant  to  Section  19(b)(2)  and  requested 
accelerated  approval  of  the  proposed  rule  change. 
In  addition,  the  amendment  added  language  to 
CBOE  Rule  24.17  defining  expiration  month  for 
options  on  both  the  Standard  ft  Poor's  100  Index 
and  the  Dow  Jones  Industrial  Average. 


n.  Self-Regnlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  HI  below.  The 
Exchange  has  prepared  simunaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  Uie  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  codify  the  definition  of  an 
expiration  month  for  purposes  of 
determining  compliance  with  the  RAES 
log-on  requirement  for  market-makers  of 
OEX  and  DJX  options,  as  detailed  in 
Exchange  Ride  24.17.  Pursuant  to 
Exchange  Rule  24.17(b)(iii),  once  a 
market-maker  has  logged  on  to  RAES  at 
any  time  during  an  expiration  month,  he 
or  she  must  continue  to  do  so  each  time 
he  or  she  is  present  in  the  trading  crowd 
until  the  next  expiration.  For  this 
purpose,  the  Exchange  is  codifying  the 
defiiiition  of  an  expiration  month  for 
OEX  options  as  the  period  from  the 
Monday  immediately  following  an 
expiration  Saturday  through  the  Friday 
immediately  preceding  the  next 
successive  expiration  Saturday.* 

When  DJX  RAES  obligations  were  first 
established  in  October  1997,  the 
Exchange  applied  the  same  RAES  log-on 
obligations  ais  those  for  OEX  options.^  In 
consideration  of  the  fact  that  expiring 
DJX  options  contracts  cease  trading  at 
the  close  of  business  on  the  Thursday 
immediately  preceding  an  expiration 
and  that  the  new  near-term  series 
become  the  RAES  eligible  series  on  that 
Friday,  however,  the  Exchange  has 
determined  that  applying  the  same 
definition  of  an  expiration  month  for 
options  on  both  OEX  and  DJX  is 
unworkable.  Accordingly,  the  Exchange 
is  codifying  the  definition  of  an 
expiration  month  for  DJX  RAES  log-on 
obligation  purposes  as  the  period  from 
the  Friday  immediately  preceding  an 
expiration  Saturday  through  the 


*  jee  Amendment  No.  1. 
>  See  Securities  Exchange  Act  Release  No.  39202 
(October  3, 1997)  62  FR  5335*  (October  14, 1997). 
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Thursday  immediately  preceding  the 
next  successive  expiration  Saturday. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consisting  with  Section 
6(b)  of  the  Act,B  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),^  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information  with  respect  to, 
and  fecilitating  transactions  in 
secTirities,  and  to  protect  investors  and 
the  public  interest. 

B.  Self-Reguldtory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Cktmments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Solidtatioii  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  conceming  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act. 
Persons  making  written  submissions 
Shoiild  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjring  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  be  refer  to  File  No. 
SR-CBOE-99-02  and  should  be 
submitted  by  April  23, 1999. 


IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations  under 
the  Act  applicable  to  a  national 
secTirities  exchange  and,  in  particular, 
with  the  requirements  of  Section  6(b)  of 
the  Act.8  Specifically,  the  Commission 
believes  the  proposal  is  consistent  with 
the  Section  6(b)(5)^  requirements  that 
the  rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market 
and  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.'" 

RAES  log-on  obligations  attempt  to 
ensure  continued  adequate  RAES 
participation  by  market-makers  in  every 
type  of  market  situation,  without  the 
Exchange  having  to  assign  an  inordinate 
number  of  RAES  trades  to  any  particular 
market-maker. '^  The  Conunission  notes 
that  market-makers  who  violate  the 
RAES  log-on  obligations  are  subject  to 
disciplinary  action  by  the  Exchange, 
including  fines  and  suspension  from 
participation  in  RAES.'^  Accordingly, 
the  Commission  believes  it  is 
appropriate  for  the  Exchange  to  provide 
a  precise  and  appropriate  definition  of 
an  expiration  month  for  both  OEX  and 
DpC  options.  Based  on  the  differing 
eviration  date  for  OEX  and  DJX 
options,  the  Commission  believes  it  is 
reasonable  to  use  different  definitions 
for  expiration  month  as  it  relates  to 
RAES  obligations. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  As  CBOE  notes,  the 
definition  of  an  expiration  month  is 
used  solely  as  an  internal  rule  within 
the  Exchange  to  determine  whether 
members  are  meeting  their  RAES  log-on 
requirements."  Accelerated  approval  of 


"15  U.S.C  78flb). 
'15U.S.C78f(b)(5). 


» 15  U.S.C.  78*[b). 

»1S  U.S.C.  78f(b)(5). 

'°In  approving  this  rule  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f).  • 

"  See  Securities  Exchange  Act  Release  No.  37313 
(June  14,  1996)  61  FR  32470  (June  21, 1996). 

"  See  Securities  Exchange  Act  Release  No.  37464 
(June  22, 1996)  61  FR  39175  (July  26, 1996); 
Exchange  Rules  24.17(f)  and  (g). 

11  See  Amendment  No.  1. 


the  proposal  will  help  facilitate  the 
market-makers'  compliance  with  their 
RAES  log-on  obligations  and  the 
Exchange's  regulatory  overview  of  its 
members  without  delay.  The 
Commission  approved  a  similar  rule 
change  by  CBOE  regarding  options  on 
Standard  &  Poor's  500  Stock  Index.'* 
Accordingly,  the  Commission  does  not 
believe  that  the  current  filing  raises  any 
novel  regulatory  issues.  For  the 
foregoing  reasons,  the  Commission 
believes  it  is  consistent  with  Section 
6(b)(5)"  and  Section  19(b)(2)"  of  the 
Act  to  grant  accelerated  approval  to  the 
proposed  rule  change. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-CBOE-99- 
02)  is  approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.!^  • 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  99-8145  Filed  4-1-^;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoasa  No.  34-41219;  File  No.  SR-NSCC- 
9ft-11] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Order  Approving  a 
Proposed  Rule  Change  to  Modify 
Rules  Regarding  Mutual  Fund  Services 
Trmsfer  Service 

March  26, 1999. 

On  July  30, 1998,  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
NSCC-98-11)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  October  21, 1998.^  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

The  rule  change  modifies  NSCC's 
rules  relating  to  its  Mutual  Fund 


>*  See  Securities  Exchange  Act  Release  No.  37349 
(June  21, 1996)  61  FR  33787  (June  28, 1996). 

"  15  U.S.C.  78f(b)(5). 

«>15  U.S.C.  78s(b)(2). 

"  17  CFR  20O.3O-3(a)(12). 

» 15  U.S.C.  78*(b){l). 

2  Securities  Exchange  Act  Release  No.  40549 
(October  14, 1998),  63  FR  56280. 
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Services  transfer  service.  ^  The  Mutual 
Fund  Services  transfer  service  enables 
fund  members  and  mutual  fund 
processors  to  transfer  between  each 
other  the  value  of  Fimd/SERV  eligible 
mutual  fund  shares  or  UTT  imits  on  an 
automated  basis. 

Currently,  a  delivering  fund  member 
that  has  acknowledged  a  transfer  request 
must  confirm  the  value  of  the  Fund/ 
SERV  eligible  mutual  fund  shares  or 
Urr  units  to  be  transferred  by 
submitting  a  confirmation  to  NSCX]  no 
earlier  than  two  days  and  no  later  than 
sixty  business  days  after  the  submission 
of  an  acknowledgment  The  rule  change 
will  permit  the  delivering  fund  member 
to  submit  a  confirmation  no  earlier  dian 
one  day  and,  as  is  the  case  today,  no 
later  than  sixty  business  days  after  the 
submission  of  an  acknowledgment. 
NSCC  will  notify  members  b^  Important 
Notice  of  the  specific  implementation. 

n.  Disciusion 

Section  1 7A(b)(3)(F)  of  the  Act  * 
requires,  among  other  things,  that  the 
rules  of  a  clearing  agency  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  The  Commission  believes 
that  the  proposed  nde  change  is 
consistent  with  NSCC's  obligations 
imder  Section  17A(b)(3)(F)  because  the 
rule  change  facilitates  faster  transfers. 

Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the  Act  ^ 
and  the  rules  and  regiilations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,»  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-98-11)  be.  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-8126  Filed  4-1-99;  8:45  am] 

BRJJNG  CODE  tOIO-OI-M 


3  Specifically,  NSCC  is  amending  Rule  52,  A. 
Fund/Serv,  SEC  21.  Transfers  of  Fund/Serv  Eligible 
Mutual  Fund  Shares  and  UTT  Units. 

«15U.S.C78<j-l(b){3)(F). 

5 15  U.S.C.  78«j-l. 

«15U.S.C.7Bs(bH2). 
'17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANQE 
COMMISSION 

[ReiMM  No.  34^1218;  Rto  No.  SR-Phlx- 
M-65] 

Self-RaguMory  Organizations;  Notice 
of  niing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  an  Incrsaae  In  Position  and 
Exercise  Limits  for  Certain  Broad- 
Baaed  Index  Options 

March  26, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act")  i  and  Rule 
19b-4  thereunder,^  notice  is  hereby 
given  that  on  December  21, 1998,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phbc"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  n 
and  m  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  Tlie  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  die  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  Phlx 
Rule  100lA(a)(i)-(ii)  by  increasing 
broad-based  ("market")  index  option 
position  limits  on  the  Value  Line 
Composite  Index  ("VLE"),  the  US  Top 
100  Index  ("TPX"),  and  the  National 
Over-the-Counter  Index  {"XOC").3 
Specifically,  the  current  levels  of  25,000 
contracts  total  and  15,000  contracts  in 
the  nearest  expiration  month  for  the 
VLE  and  the  TPX,  and  25,000  contracts 
for  the  XOC,  are  proposed  to  be  tripled 
to  75,000  contracts  total  and  45,000 
contracts  in  the  nearest  expiration 
month  for  VLE  and  TPX,  and  75,000 
contracts  for  XOC. 

Exchange  exercise  limits,'*  which  are 
expressed  in  Phbc  Rule  1002A,  are 
established  by  reference  to  position 
limits,  such  that  any  increase  in 
position  limits  woiild  also  increase 
exercise  limits.  Accordingly,  the  Phlx  is 
proposing  to  increase  its  exercise  limits 


>  15  U.S.C  788(b)(1). 

» 17  CFR  240.19b-*. 

'  Position  limits  impose  a  ceiling  on  the  niunber 
of  option  contracts  in  each  class  on  the  same  side 
of  the  market  (i.e.,  aggregating  long  calls  and  short 
puts  or  long  puts  and  short  calls)  that  can  be  held 
or  written  by  an  investor  or  group  of  investors 
acting  in  concert. 

*  Exercise  limits  prohibit  an  investor  or  group  of 
investors  acting  in  concert  from  exercising  more 
than  a  specified  number  of  puts  or  calls  in  a 
particular  class  within  five  consecutive  business 
days. 


to  correspond  to  the  proposed  increases 
in  position  limits. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of^  and 
Statutory  Basis  for.  die  Proposed  Rule 
Change 

In  its  filing  with  the  (kimmission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regiilatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  iiKaease  position  and 
exercise  limits  for  the  market  index 
options  currently  traded  on  the 
&cchange  in  order  to  attract  additional 
bading  interest  and,  thus,  promote 
depth  and  liquidity  in  Phlx  market 
index  options.  The  Exchange  believes 
that  the  ciurent  limits  constrain  certain 
investors  from  trading  index  options. 
Pursuant  to  Rules  lOOlA  and  1002A,  the 
position  and  exercise  limits  for  the  VLE 
and  TPX  are  25,000  contracts  with  no 
more  than  15,000  contracts  expiring  in 
the  nearest  expiration  month.  The 
position  and  exercise  limits  for  the  XOC 
is  25,000  contracts  with  no  additional 
restrictions  for  the  nearest  expiration 
month.  For  the  reasons  given  below,  the 
Exchange  proposes  tripling  the  limits  or 
the  VLE  and  TPX  to  75,000  contracts 
overall  with  no  more  than  45, (XX) 
contracts  expiring  in  the  nearest 
expiration  month.  Further,  the  Exchange 
proposed  to  triple  the  limits  for  XCXI  to 
three  times  the  current  level,  or  75,000 
contracts. 

The  Exchange  believes  that  the 
proposed  increase  is  appropriate  at  this 
time,  in  light  of  the  Exchange's  nearly 
13  years  experience  trading  market 
index  options.  In  1985,  the  National 
Over-the-Cloimter  Index,  XOC,  was  the 
first  market  index  option  to  be  traded  on 
the  Phlx.^  Since  that  time,  the  Exchange 
has  listed  additional  market  index 
options.  Additionally,  the  market  for 
index  options  has  also  evolved,  as  more 
investors  are  ^miliar  with  the  product 
and  it  uses.  Currently,  the  Phlx  lists 


>  Exchange  Act  Release  No.  22044  (May  17, 1985), 
50  FR  21532  (May  24, 19SS)  (order  approving  File 
No.  SR-Phb(-84-28). 
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options  on  the  following  three  market 
indexes,  noting  the  current  position 
limits.^ 

(1)  US  Top  100  Index  ("TPX")  25,000 
contracts  (no  more  than  15,000  contracts 
can  be  in  the  nearest  expiration  month); 

(2)  Value  Line  Composite  Index 
("VLE")  25,000  contracts  {no  more  than 
15,000  contracts  can  be  in  the  nearest 
expiration  month);  and 

(3)  National  Over-the-Counter  Index 
("XOC")  25,000  contracts. 

The  Exchange  recognizes  that  the 
purposes  of  these  limits  are  to  prevent 
manipulation  and  to  protect  against 
disruption  of  the  markets  for  both  the 
option  as  well  as  the  underlying 
securities.  The  Exchange  has  considered 
the  effects  of  increased  position  limits 
on  the  marketplace,  and  believes  that 
manipulation  and  disruption  concerns 
are  addressed  by  a  tripled  position 
limits  and  are  offset  by  the  market  need 
for  the  increased  limits.  Specifically,  the 
Phbc  continues  to  monitor  the  markets 
for  evidence  of  manipulation  or 
disruption  caused  by  Investors  with 
positions  at  or  near  current  position  or 
exercise  limits;  the  new  limits  will  not 
diminish  the  surveillance  function  in 
this  regard. 

The  current  levels  have  been  in  place 
since  October  1996,''  such  that  a  review 
of  the  current  position  limits  is 
appropriate.  Position  and  exercise  limits 
for  the  National  Over-the-Counter  Index 
were  raised  from  17,000  to  25,000 
contracts  or  47%  in  1996.  Position  and 
exercise  limits  for  the  Value  Line 
Composite  Index  were  raised  from 
approximately  13,000  contracts,  based 
on  a  position  limit  based  on  monetary 
value,  to  25,000  contracts  or  92%  in 
1988.  The  US  Top  100  Index  were 
created  with  limits  of  25,000  contracts 
in  1995. 

In  prior  releases  approving  increased 
position  limits,  the  Commission 
acknowledged  that  a  gradual, 
evolutionary  approach  has  been  adopted 
by  the  Commission  and  the  various 
options  exchanges  in  increasing 
position  and  exercise  limits.  In  light  of 
the  nearly  two  years  since  limits  were 
changed,  the  Exchange  believes  that 
these  increases  are  reasonable.  Recently, 


■Please  note  that  the  Big  Cap  Index  is  being 
removed  from  the  text  of  both  Rule  1001 A  as  well 
as  1101  A,  in  order  to  correct  both  rules  to  reflect 
its  delisting. 

'  See  Exchange  Act  Release  No.  36745  (January 
19, 1996),  61  FR  2561  (January  26,  1996}  (SR-Phlx- 
95-38)  (establishing  XOC  position  and  exercise 
limits);  Exchange  Act  Release  No.  35591  (April  11, 
1995),  60  FR  19423  (April  18, 1995)  (SR-Phlx-95- 
07)  (establishing  TPX  position  and  exercise  limits): 
Exchange  Act  Release  No.  25644  (May  3, 1988)  53 
FR  16829  (May  11,  1988)  (SR-Phlx-88-06) 
(establishing  VLE  position  and  exercise  limits). 


the  options  exchanges  havq  filed  similar 
proposals  respecting  equity  options.^ 
"Ae  Phbc  also  believes  that  nigher 
position  limits  would  further 
accommodate  the  hedging  needs  of 
Exchange  market  makers  and 
specialists,  who  are  also  restricted  by 
current  levels.  The  Exchange  continues 
to  beUeve  that  increases  are  needed  for 
traders  and  investors.  The  Exchange  has 
been  requested  by  its  members  and 
customers,  who  have  repeatedly 
expressed  that  these  limits  hamper  the 
ability  to  execute  investment  strategies, 
to  again  propose  an  increase  in  position 
limits.  Such  requests  emphasize  that 
institutional  hedging  needs  and  trading 
objectives  may  exceed  current  limits,  in 
view  of  the  large  portfolios  common  to 
institutional  trading  and  that  certain 
sized  transactions  are  required  to 
execute  complicated,  cross-market 
strategies.  Phlx  also  notes  that  floor 
members  have  expressed  the  resulting 
deleterious  effect  on  index  options 
trading  in  an  exchange  environment. 
Based  on  such  member  and  customer 
requests,  the  Exchange  believes  that  the 
current  position  limit  levels  continue  to 
discourage  market  participation  by  large 
investors  and  the  institutions  that 
compete  to  facilitate  the  trading 
interests  of  large  investors.  Accordingly, 
this  proposal  aims  to  also  accommodate 
the  liquidity  and  hedging  needs  of  large 
investors  and  the  facilitators  of  those 
investors. 

Concurrent  with  the  proposed 
increase  to  position  limits,  the  Exchange 
is  also  proposing  a  corresponding 
increase  to  market  index  option  exercise 
limits.  The  Exchange  believes  that  this 
increase  is  necessary  and  appropriate 
for  the  same  reasons  as  the  rationale 
cited  herein  for  the  proposed  position 
limit  increases.  Furthermore,  the 
Exchange  believes  that  exercise  limits 
constrict  trading  strategies  by 
preventing  investors  from  exercising 
positions  larger  than  the  limit  within 
five  consecutive  business  days.  The 
Exchange  also  notes  that  all  of  the 
market  index  options  currently  trade  on 
the  Exchange  are  European  style, 
exercisable  only  during  a  specified 
period  at  expiration,  such  that  the 
manipulation  and  market  disruption 
concerns  associated  with  large  exercises 
will  be  limited.  Finally,  since  index 


»  See  Exchange  Act  Release  No.  40172  (July  6, 
1998).  63  FR  37913  (July  14, 1998)  (SR-PCX-98- 
33);  Exchange  Act  Release  No.  40160  (July  1, 1998), 
63  FR  37155  (July  9, 1998)  (SR-CBOE-98-25);  and 
Exchange  Act  Release  No.  40159  (July  1, 1998),  63 
FR  37151  (July  9, 1998)  (SR-Amex-98-22).  The 
Commission  notes  that  these  proposed  rule  changes 
were  approved  in  January  1999.  See  Exchange  Act 
Release  No.  40875  (December  31, 1998).  64  FR  1842 
(January  12, 1999)  (order  approving  PCX-98-33, 
CBOE-98-25  and  Amex-9B-22). 


options  are  settled  in  cash,  not  in 
securities,  the  Phlx  believes  the 
imderlying  securities  would  experience 
very  little  price  movement  or  increased 
volume,  if  any.  due  to  the  exercise  of  the 
index  options.^ 

2.  Basis 

The  Exchange  believes  that  the 
proposal  to  increase  market  index 
option  position  limits  is  consistent  with 
"Section  6  of  the  Act  in  general,*"  and  in 
particular,  with  Section  6(b)(5),  in  that 
it  is  design  to  promote  just  and 
equitable  principles  of  trade,  prevent 
fraudulent  and  manipulative  acts  and 
practices,  as  well  as  to  protect  investors 
and  the  public  interest.  The  Exchange 
believes  that  the  proposal  should 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  by 
providing  market  opportunity  to 
investors  constricted  by  current  position 
limit  levels. 

The  Phbc  also  believes  that  by 
stimulating  market  participation  and 
thereby  increasing  option  market  depth 
and  liquidity,  the  proposed  rule  change 
should  promote  just  and  equitable 
principles  of  trade.  At  the  same  time, 
the  Phlx  believes  that  the  proposed 
position  limits  should  continue  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  as  well  as  protect 
investors  and  the  public  interest  by 
liTTiiting  the  ability  to  disrupt  and 
manipulate  the  markets  for  options  as 
well  as  the  underlying  securities.  The 
Exchange  believes  that  the  proposal 
represents  a  balance  between  cheating  a 
disincentive  to  manipulate  or  disrupt 
the  marketplace  consistent  with  the 
purposes  of  such  limits,  and  setting 
such  limits  so  low  so  as  to  discourage 
market  participation  or  liquidity 
providing  activity. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


■The  Commission  notes  that,  depending  on  the 
trading  strategy  used  by  an  investor  in  trading  index 
options,  the  underlying  securities  could  experience 
significant  price  movement  and  increased  volume 
regardless  of  the  feet  that  such  index  options  are 
cash-settled. 

'015U.S.C.  78f(b). 
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m.  Date  of  Efifectiveoess  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fiith  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  located  at  the  above  address. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-Phlx-98-55  and 
should  be  submitted  by  April  23, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.'! 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-8146  Filed  4-1-99;  8:45  amj 

BILLINQ  CODE  a010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Business  Loan  Programs;  Notice  of 
Initial  Benchmark  Number 

AGENCY:  Small  Business  Administration. 
ACTKM:  Notice. 


"  17  CFR  200.30-3(a)(12). 


SUMMARY:  SBA  regulations  governing 
the  securitization  of  Section  7(a)  loans 
require  that  fitjm  time  to  time  the  SBA 
publish  in  the  Federal  Register  the 
"Benchmark  Number"  to  be  used  in 
overseeing  securitizing  lenders.  The 
Benchmark  Number  is  the  number  of 
percentage  points  that  a  securitizing 
lender's  Currency  Rate  may  decline 
before  SBA  takes  action.  The  purpose  of 
this  Notice  is  to  establish  an  initial 
Benchmark  Number  of  2.5  percentage 
points. 

SUPPLEMENTARY  INFORMATION:  In 
February  of  1999,  SBA  published  its 
final  rule  governing  the  securitization  of 
the  unguaranteed  portions  of  7(a)  loans 
in  the  Federal  Re^ster.  Section  120.420 
of  the  rule  requires  the  SBA  to  publish 
the  "Benchmark  Number"  for 
securitizations  in  the  Federal  Register 
from  time  to  time.  The  Benchmark 
Number  will  be  used  in  the  oversight  of 
securitizing  lenders.  The  Benchmark 
Number  is  the  number  of  percentage 
points  that  a  securitizing  lender's 
Currency  Rate  may  decline  before  SBA 
takes  action. 

The  2.5  percentage  point  Benchmark 
was  proposed  in  comments  to  the  May 
1998  proposed  securitization  rule  (63 
FR  27221).  SBA  considers  a  2.5 
percentage  point  decline  in  Currency 
Rate  a  significant  event  warranting 
action.  SBA  will  monitor  the 
Benchmark  Number  and,  if  economic 
conditions  or  policy  considerations 
warrant,  SBA  may  modify  it  to  protect 
the  safety  and  soundness  of  the  7(a) 
program.  SBA  will  publish  any 
modifications  to  the  Benchmark 
Niunber  in  the  Federal  Register  at  least 
30  days  before  the  effective  date. 
DATES:  Effective  April  2, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Hammersley,  Director, 
Secondary  Market  Sales,  202-205-7505, 
U.S.  Small  Business  Administration, 
409  Thfrd  Street,  S.W.,  Suite  8200, 
Washington,  D.C.  20416. 
Aida  Alvarez, 
Administrator. 
[FROoc.  99-8147  Filed  4-1-99:  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3164] 

State  of  Tennessee 

Loudon  County  and  the  contiguous 
counties  of  Anderson,  Bloimt,  Knox, 
McMinn,  Monroe,  and  Roane  in  the 
State  of  Tennessee  constitute  a  disaster 
area  as  a  result  of  damages  caused  by  a 
fire  that  occurred  on  March  6, 1999  in 
Lenoir  City.  Applications  for  loans  for 


physical  damages  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  May  21, 1999  and  for 
economic  injury  imtil  the  close  of 
business  on  December  22, 1999  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 
The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 

able elsewhere  

6.375 

Homeowners     without     credit 

avaitatile  elsewhere 

3  188 

Business  with  credii  available 

elsewhere  

8.000 

Business  and  non-profit  organi- 

zations without  credit  avail- 

able elsewhere 

4000 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere  

7000 

For  Economic  Injury: 

Businesses  and  small  agricul- 

tural    cooperatives     without 

credit  avsulable  elsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  316405  and  for 
economic  injury  the  number  is  9B4600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  March  22, 1999. 
Aida  Alvarez, 
Administrator. 

[FR  Doc.  99-8149  Filed  4-1-99;  8:45  amj 
BILUNG  CODE  8025-01-^ 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
#9B45] 

State  of  Washington 

Ferry  and  Okanogan  Counties  and  the 
contiguous  coimties  of  Chelan,  Douglas; 
Grant,  Lincoln,  Skagit,  Stevens,  and 
Whatcom  constitute  an  economic  injury 
disaster  area  as  a  result  of  flooding  that 
occurred  in  May  of  1998.  Eligible  small 
businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  for  this 
disaster  until  the  close  of  business  on 
December  23. 1999  at  the  address  listed 
below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  4  Office, 
P.O.  Box  13795,  Sacramento.  CA  95853- 
4795.  The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent. 


16022 


Federal  Register /Vol.  64.  No.  63 /Friday,  April  2.  1999 /Notices 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  March  23, 1999. 
Fred  P.  Hochberg, 
Acting  Administrator. 
[PR  Doc.  99-8150  Filed  4-1-99;  8:45  am] 

BILUNG  CODE  a02S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-560  (Sub-No.  IX)] 

At>erdeen  &  Roclcfish  Railroad 
Company  d/bia  Dunn-Erwin  Railway- 
Abandonment  and  Discontinuance 
Exemption— In  Harnett  County,  NC 

On  March  15, 1999,  Aberdeen  & 
Rockfish  Railroad  Company  d/b/a 
Dunn-Erwin  Railway  (DER)  filed  with 
the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  line  of 
railroad  that  it  owns  and  discontinue 
service  over  a  line  of  railroad  that  it 
leases  from  CSX  Transportation,  Inc.,  in 
Harnett  County,  NC.  The  line  to  be 
abandoned  is  approximately  5.488  miles 
long  1  and  extends  from  milepost  SDS 
53.00  near  Erwin  to  milepost  SDS  56.66 
at  Dunn,  and  from  milepost  SDE  0.00 
near  Erwin  to  milepost  SDE  2.02  at 
Erwin.  The  line  over  which  DER's 
operations  are  to  be  discontinued  is 
approximately  3,093  feet  long  and 
consists  of  approximately  1,700  feet  of 
track  between  milepost  SDS  56.66  and 
milepost  SDS  57.01,  and  includes  two 
adjoining  spur  tracks,  D&S  No.  3  and 
No.  11,  which  are  600  and  793  feet, 
respectively.  The  lines  traverse  U.S. 
Postal  Service  Zip  Codes  28334,  28335 
and  28339,  and  include  the  stations  of 
Dunn  and  Erwin,  located  at  the  two  end 
points  of  DER's  line. 

The  lines  do  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  DER's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  line  R.  Co. — 
Abandonment— Goshen,  360  I.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  July  2, 1999. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  wUl 


'  DER  avers  that  the  mileposts  are  not  accurately 
placed.  Accordingly,  it  states  that  the  line  is 
actually  5.488  miles  in  length  not  5.68  miles  as 
interpolated  from-  the  milepost  designations. 


be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,000  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  DER's  line, 
the  line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  imder  49  CFR  1152.29  will  be 
due  no  later  than  April  22, 1999.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2{f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-560 
(Sub-No.  IX)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001;  and  (2)  Jo  A.  DeRoche,  Weiner, 
Brodsky,  Sidman  &  Kider,  P.C,  Suite 
800, 1350  New  York  Ave.,  N.W., 
Washington,  DC  20005-4797.  Replies  to 
the  DER  petition  are  due  on  or  before 
April  22,  1999. 

Persons  seeking  further  information 
concerning  abandonment  and 
discontinuance  procedures  may  contact 
the  Board's  Office  of  Public  Services  at 
(202)  565-1592  or  refer  to  the  full 
abandonment  and  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.] 

An  environmental  assessment  (EA)  (or 
enviroimwntal  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  dviring  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  March  25, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vemon  A.  Williams, 
Secretary. 
|FR  Doc.  99-8066  Filed  4-1-99;  8:45  am] 

aaXJNG  CODE  4S15-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  review;  comment 
request 

March  26, 1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  May  3, 1999  to  be 
assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0146. 

Form  Number:  IRS  Form  2553. 

Type  of  Review:  Extension. 

Title:  Election  by  a  Small  Business 
Corporation. 

Description:  Form  2553  is  filed  by  a 
qualifying  corporation  to  elect  to  be  an 
S  corporation  as  defined  in  Code  section 
1361.  The  information  obtained  is 
necessary  to  determine  if  the  election 
should  bie  accepted  by  the  IRS.  When 
the  election  is  accepted,  the  qualifying 
corporation  is  classified  as  an  S 
corporation  and  the  corporation's 
income  is  taxed  to  the  shareholders  of 
the  corporation. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 8  hr.,  37  min. 

Learning  about  the  law  or  the  form — 
3  hr.,  11  min. 

Preparing,  copying,  assembling  and 
sending  the  form  to  the  IRS-— 3  hr., 
28  min. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  7,625,000  hours. 

OMB  Number:  1545-1375. 

Regulation  Project  Number:  lA-5-92 
Final. 

Type  of  Review:  Extension. 

Title:  Carryover  of  Passive  Activity 
Losses  and  Credits  and  At  Risk  Losses 
to  Bankruptcy  Estates  of  Individuals. 

Description:  These  regulations 
provide  for  a  joint  election  to  have  the 
regulations  apply  to  certain  bankruptcy 
cases.  In  a  chapter  7  case,  the  written 
consent  of  the  trustee  must  be  obtained. 
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In  chapter  11  cases,  the  election  must  be 
in  the  reorganization  plan  or  in  a  court 
order. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
600,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
600,000  hours. 

OMB  Number:  1545-1394. 

Form  Number:  IRS  Form  1120-SF. 

Type  of  Review:  Extension. 

Title:  U.S.  Income  Tax  Return  for 
Settlement  Fimds  (Under  Section  468B). 

Description:  Form  1120-SF  is  used  by 
settlement  funds  to  report  income  and 
taxes  on  earnings  of  the  fund.  The  fund 
may  be  established  by  court  order,  a 
breach  of  contract,  a  violation  of  law,  an 
arbitration  panel,  or  the  Environmental 
Protection  Agency.  The  IRS  uses  Form 
1120-SF  to  determine  if  income  and 
taxes  are  correctly  computed. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 18  hr.,  25  min. 

Learning  about  the  law  or  the  form — 
2  hr.,  43  min. 

Preparing  the  form — 5  hr.,  0  min. 


Copying,  assembling,  and  sending  the 
form  to  the  IRS — 32  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  26,670  hours. 

OMB  Number:  1545-1420. 

Form  Number:  IRS  Form  8849. 

Type  of  Review:  Extension. 

Title:  Claim  for  Refund  of  Excise  Tax. 

Description:  Internal  Revenue  Code 
(IRC)  sections  6402,  6204,  and  sections 
301.6402-2.  301.6064-1,  and  301-6404- 
3  of  the  regulations,  allow  for  refunds  of 
taxes  (except  income  taxes)  or  refund, 
abatement,  or  credit  of  interest, 
penalties,  and  additions  to  tax  in  the 
event  of  errors  or  certain  actions  by  IRS. 
Form  8849  is  used  by  taxpayers  to  claim 
refunds  of  excise  taxes. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  household.  Not- 
for-profit  institutions.  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  125,292. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:^ 

Recordkeeping — 42  hr.,  49  min. 

Learning  anout  the  law  or  the  form — 
36  min. 

Preparing,  copying,  assembling  and 
sending  the  form  to  the  IRS — 1  hr., 
19  min. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,838,901  hours. 


OAfB  Number:  1545-1638. 

Form  Number:  IRS  Form  12196 
(formerly  Form  7130-A). 

Type  of  Review:  Extension. 

Title:  Small  Business  Office  Order 
Blank. 

Description:  Form  12196  is  to  be  used 
by  small  business  outlets  to  order  IRS 
tax  forms  and  publications.  The  form 
can  be  faxed  directly  to  the  IRS  Area 
Distribution  Center  for  order  fulfillment, 
packaging  and  mailing. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
45. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  2 
hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5571, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  99-«113  Filed  4-1-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  99-AGL-181 

Proposed  Modification  of  Class  E 
Airspace;  Hamilton,  OH 

(Correction 

In  proposed  rule  doctunent  99-7449, 
beginning  on  page  15140,  in  the  issue  of 
Tuesday,  March  30, 1999,  make  the 
following  correction: 

171.1    [CorrMted] 

On  page  15141,  in  the  third  column, 
in  §  71.1,  under  the  heading  AGL  OH  E5 
Hamilton.  OH  [Revised],  in  the  second 
line,  "long.  84°  34'  29"W."  should  read 
"long.  84°  31'  29"W." 
IFR  Doc.  C9-7449  Filed  4-1-99;  8:45  am] 

BiUJNG  CODE  1506-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-69] 

Modification  of  Class  E  Airspace; 
Lima,  OH 

Correction 

In  rule  document  99-7453,  beginning 
on  page  14597,  in  the  issue  of  Friday, 
March  26, 1999,  make  the  following 
correction(s): 

§  71.1    [Con«cted] 

1.  On  page  14598,  in  the  second 
colunm,  under  the  heading  AGL  OH  E5 
Lima,  OH  Revised,  in  the  first  line 
"Country"  should  read  "Coimty". 

2.  On  page  14598,  in  the  second 
column,  under  the  heading  AGL  OH  E5 
Lima,  OH  Revised,  in  the  third  line, 
"Country"  should  read  "County". 

3.  On  page  14598,  in  the  second 
coliunn,  uinder  the  heading  AGL  OH  E5 
Lima,  OH  Revised,  in  the  10th  line, 
"Country"  should  read  "Coimty". 

[FR  Doc.  C9-7453  Filed  4-1-99;  8:45  am] 

BIUJNG  CODE  1505-«1-D 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-AGL-72] 

Modification  of  Class  E  Airspace; 
Napoleon,  OH 

Correction 

In  rule  document  99-7455  appearing 
on  page  14596,  in  the  issue  of  Friday, 


March  26, 1999,  make  the  following 
correction: 

§  71.1    [Corrected] 

On  page  14596,  in  the  third  coltmui, 
under  the  heading  AGL  OH  ES 
Napoleon,  OH  [Revised],  in  the  first 
line,  "Count"  should  read  "County". 
(FR  Doc.  C9-7455  Filed  4-1-99;  8:45  am] 

BUUNGCOOE  1S0S-01-D 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-70] 

Modification  of  Class  E  Airspace; 
THfln.OH 

Correction 

In  rule  docimient  99-7454,  appearing 
on  page  14597,  in  the  issue  of  Friday, 
March  26, 1999,  make  the  following 
correction(s): 

f71.1    [Corrected] 

l.On  page  15497,  in  the  third  column, 
the  second  line,  "Merch"  should  read 
"Mercy". 

2.  On  page  15497,  in  the  third 
column,  in  the  sixth  line,  "7.9"  should 
read  "7.0". 

[FR  Doc.  C9-7454  Filed  4-1-99;  8:45  ami 
BaUNG  CODE  1S06-01-O 
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Part  II 


Department  of 
Agriculture 

Agricultural  Marketing  Service 

7  CFR  Part  1000,  et  al. 
Milk  in  the  New  England  and  Other 
Marketing  Areas;  Decision  on  Proposed 
Amendments  to  Marketing  Agreements 
and  to  Orders;  Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marlcetlng  Service 

7  CFR  Parts  1000, 1001, 1002, 1004, 
1005, 1006, 1007, 1012, 1013, 1030, 
1032, 1033, 1036, 1040, 1044, 1046, 
1049. 1050, 1064, 1065, 1068, 1076, 
1079, 1106, 1124, 1126, 1131, 1134, 
1135, 1137, 1138  and  1139 

IDA-97-12] 

Mlllc  in  the  New  England  and  Ottier 
Marketing  Areas;  Decision  on 
Proposed  Amendments  to  Marlceting 
Agreements  and  to  Orders 

agency:  Agricultural  Marketing  Service, 
USDA. 

7  CFR  Part 


ACnON:  Proposed  rule. 


1000 

1001 

1002 

1004 

1005 

1006 

1007 

1012 

1013 

1030 

1032 

1033 

1036 

1040 

1044 

1046 

1049 

1050 

1064 

1065 

1068 

1076 

1079 

1106 

1124 

1126 

1131 

1134 

1135 

1137 

1138 

1139 


Marketing  area 


General  Provisions  of  Federal  Milk  Marketing  Orders. 

New  England. 

New  York-New  Jersey. 

Middle  Atlantic. 

Carolina. 

Upper  Florida. 

Southeast. 

Tampa  Bay. 

Southeastern  Ftorida. 

Chicago  Regional. 

Southern  Illinois-Eastern  Missouri. 

Ohio  Valley. 

Eastern  Ohio-Western  Pennsylvania. 

Southern  Michigan. 

Michigan  Upper  Peninsula. 

Louisville-Lexington-Evansville. 

Indiana. 

Central  Illinois. 

Greater  Kansas  City. 

Nebraska-Western  Iowa. 

Upper  Midwest. 

Eastern  South  Dakota. 

Iowa. 

Souttiwest  Plains. 

Pacific  Northwest. 

Texas. 

Central  Arizona. 

Western  Colorado. 

Southwestern  Idaho-Eastern  Oregon. 

Eastern  Colorado. 

New  Mexico-West  Texas. 

Great  Basin. 


summary:  This  final  decision 
consolidates  the  cxirrent  31  Federal  milk 
marketing  orders  into  11  orders.  This 
consolidation  complies  with  the  1996 
Farm  Bill  which  mandates  that  the 
current  Federal  milk  orders  be 
consolidated  into  between  10  to  14 
orders.  This  decision  also  conforms  to 
the  Omnibus  Ckmsolidated  and 
Emergency  Supplemental 
Appropriations  Bill,  which  requires  that 
this  decision  be  issued  between 
February  1  and  April  4, 1999,  and 
extends  the  time  for  implementing 
Federal  milk  order  reform  amendments 


to  October  1, 1999.  This  decision  sets 
forth  a  replacement  for  the  Class  I  price 
structiue  and  replaces  the  basic  formula 
price  with  a  multiple  component 
pricing  system.  This  decision  also 
establishes  a  new  Class  IV  which  woidd 
include  milk  used  to  produce  nonfet  dry 
milk,  butter,  and  other  dry  milk 
powders;  reclassifies  eggnog;  and 
addresses  other  minor  classification 
changes.  Part  1000  is  expanded  to 
include  sections  that  are  identical  to  all 
of  the  consolidated  orders  to  assist  in 
simplifying  and  streamlining  the  orders. 


This  decision  does  not  provide  for 
conducting  referendums  of  producers  to 
determine  if  they  approve  of  the 
issuance  of  the  consolidated  orders. 

DATES:  A  notice  to  conduct  a 
referendiun  on  each  of  the  consolidated 
orders  will  be  published  separately  at  a 
future  date. 

FOR  FURTHER  MFORMATtON  CONTACT:  John 
F.  Borovies,  Branch  Chief.  USDA/AMS/ 
Dairy  Programs,  Order  Formulation 
Branch,  Room  2971,  South  Building,  PO 
Box  96456,  Washington,  DC  20090- 
6456,  (202)  720-6274,  e-mail  address 
John__F_Borovies@usda.gov  (after 
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April  19, 1999,  the  e-mail  address  will 
change  to  John.Borovies9usda.gov). 

For  specific  information  on  the  Final 
Regulatory  Impact  Analysis  and  the 
Civil  Rights  Impact  Analysis  contact: 
John  R.  Mengel,  Chief  Economist, 
USDA/AMS/Dairy  Programs.  Office  of 
Chief  Economist,  Room  2753,  South 
Building,  PO  Box  96456,  Washington, 
DC  20090-6456,  (202)  720-4664,  e-mail 
address  John_R_Mengel®usda.gov 
(after  April  19, 1999,  the  e-mail  address 
will  ch^ige  to  John.Mengel9usda.gov). 
SUPPL£MENTARY  INFOmiATK)N: 

Major  changes  from  the  proposed  rule 
issued  on  January  21, 1998,  are  as 
follows: 

1.  Consolidation  of  Marketing  Areas 

(a)  The  Western  New  York  State  order 
was  removed  from  the  proposed 
Northeast  marketing  area. 

(b)  Six  cunently-unregulated  coimties 
were  removed  from  the  consolidated 
Central  mari^eting  area. 

(c)  The  current  Western  Colorado 
order  was  moved  from  the  consolidated 
Western  order  to  the  consolidated 
Central  marketing  area  along  with  7 
currently-imregulated  Colorado 
counties. 

2.  Basic  Formula  Price  Replacement 

(a)  The  proposed  Class  m  and  Class 
IV  pricing  formulas  are  revised  to  adjust 
for  product  yields  and  make  allowances 
that  result  in  lowering  the  Class  in  and 
IVnrices. 

(d)  Barrel  cheese  prices  (NASS 
survey)  are  included  in  the  Class  III 
price  formula. 

(c)  The  basis  for  n^easuring  the 
protein  content  in  milk  is  changed  from 
a  test  for  total  nitrogen  to  a  test  for  true 
protein. 

(d)  Advance  pricing  for  Class  I  will 
continue  to  be  provided,  but  with  a 
shorter  time  period  (7  days  vs.  25  days) 
prior  to  the  e&iective  month.  The 
proposed  rule  had  suggested  a  6-month 
declining  average  mover. 

(e)  Provides  for  advance  pricing  for 
sldm  milk  in  Class  n  uses  in  the  same 
manner  as  for  Class  I. 

3.  Class  I  Price  Structure 

Adopts  a  Class  I  price  structure  that 
uses  the  generally  higher  differential 
levels  as  proposed  in  Option  lA  while 
retaining  the  pricing  sur&ce  of  the 
Department's  preferred  option. 

4.  Classification 

(a)  Cream  cheese  is  moved  frtim  Class 
n  to  Class  m. 

(b)  Shrinkage  calcidations  are  revised. 
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I.  Prior  Docummts 

Prior  documents  in  this  proceedii^ 
include: 

Proposed  Rule:  Issued  January  21, 
1998;  published  January  30, 1998  (63  PR 
4802). 

Correction:  Issued  February  19, 1998; 
published  February  25, 1998  (63  FR 
9686). 

Extension  of  Time:  Issued  March  10, 
1998;  published  March  13, 1998  (63  FR 
12417). 


n.  Legislatiire  and  Background 
Requirements 

Legislative  Requirements 

Section  143  of  the  Federal  Agricidture 
Improvement  and  Reform  Act  of  1996 
(Farm  Bill),  7  USC  7253,  required  that 
by  April  4, 1999,'  the  current  Federal 
milk  marketing  orders  issued  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
be  consolidated  into  between  10  to  14 
orders  2.  The  Secretary  of  Agriculture 
(Secretary)  is  also  directed  to  designate 
the  State  of  California  as  a  Federal  milk 
order  if  California  dairy  producers 
petition  for  and  approve  such  an  ordw. 
In  addition,  the  Farm  Bill  provided  that 
the  Secretary  may  address  related  issues 
such  as  the  use  of  utilization  rates  and 
multiple  basing  points  for  the  pricing  of 
fluid  milk  and  the  use  of  imiform 
multiple  component  pricing  whmx 
developing  one  or  more  basic  prices  for 
manufacturing  milk.^ 

Besides  designating  a  date  for 
completion  of  the  required 
consolidation,  the  Farm  Bill  further 
required  that  no  later  than  April  1, 1997, 
the  Secretary  shall  submit  a  report  to 
Congress  on  the  progress  of  the  Federal 
order  reform  process  that  included:  a 
description  of  the  progress  made  toward 
implementation,  a  review  of  the  Federal 
order  system  in  light  of  the  reforms 


'  Section  143(b)(2)  requires  that  a  proposed  rule 
be  published  by  April  4, 1998,  and  Section 
143(bM3)  provides  that  "in  the  event  that  the 
Secretary  is  en^ined  or  otherwise  restrained  by  a 
court  order  from  pubUshing  or  implementing  the 
consolidation  and  related  reforms  under  subsection 
(a),  the  length  of  time  for  which  that  injunction  or 
other  restraining  order  is  effective  shall  be  added 
to  the  time  limitations  specified  in  paragraph  (2) 
thereby  extending  those  time  limitations  by  a 
period  of  time  equal  to  the  period  of  time  for  whidi 
the  injiuiction  or  other  restraining  order  is 
effective." 

^  Since  this  proceeding  was  initiated  oo  May  2, 
1996,  the  Black  Hills,  South  Dakota  and  the 
Tennessee  Valley  orders  have  been  terminated. 
Effective  October  1.  1996,  the  operating  provisions 
of  the  Black  Hills  order  were  terminated  (61  FR 
47038),  and  the  remaining  administrative 
provisions  were  terminated  effective  December  31, 
1996  (61  FR  67927).  Effective  October  1, 1997,  the 
operating  provisions  of  the  Tennessee  Valley  order 
were  terminated  (62  FR  47923).  The  remaining 
administrative  provisions  of  the  Tennessee  Valley 
order  will  be  terminated  before  this  consolidation 
process  is  completed. 

^  The  Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Bill,  passed  in 
October  1998,  extended  the  time  frame  for 
implementing  Federal  milk  order  reform 
amendments  from  April  4, 1999,  to  October  1, 1999. 
The  extension  specifies  that  the  final  decision, 
defined  as  the  final  rule  for  purposes  of  this 
legislation,  will  be  issued  between  February  1  and 
April  4, 1999,  with  the  new  amendments  becoming 
effiective  on  October  1, 1999.  The  legislation  also 
pro^.des  that  California  has  from  the  date  of 
issuance  of  the  final  decision  until  September  30, 
1999,  to  become  a  separate  Federal  mUk  marketing 
order. 
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required,  and  any  recommendations 
considered  appropriate  for  further 
improvements  and  reforms.  This  report 
was  submitted  to  Congress  on  April  1, 
1997."« 

Finally,  the  1996  Farm  Bill  specified 
that  USDA  use  informal  rulemaking  to 
implement  these  reforms. 

Background 

The  authorization  of  informal 
rulemaking  to  achieve  the  mandated 
reforms  of  the  Farm  Bill  has  resulted  in 
a  rulemaking  process  that  is 
substantially  different  from  the  formal 
rulemaking  process  required  to 
promulgate  or  amend  Federal  orders. 
The  formal  rulemaking  process  requires 
that  decisions  by  USDA  be  based  solely 
on  the  evidentiary  record  of  a  public 
hearing  held  before  an  Administrative 
Law  Judge.  Formal  rulemaking  involves 
the  presentation  of  sworn  testimony,  the 
cross-examination  of  witnesses,  the 
filing  of  briefs,  the  issuance  of  a 
recommended  decision,  the  filing  of 
exceptions,  the  issuance  of  a  final 
decision  that  is  voted  on  by  affected 
producers,  and  upon  approval  by 
producers,  the  issuance  of  a  final  order. 
The  informal  rulemaking  process  does 
not  require  these  procedures.  Instead, 
informal  rulemaking  provides  for  the 
issuance  of  a  proposed  rule  by  the 
Agriadtural  Marketing  Service,  a  period 
of  time  for  the  filing  of  comments  by 
interested  parties,  and  the  issuance  of  a 
final  decision  by  the  Secretary. 
Referendums  will  be  conducted  to 
determme  approval  of  the  final  decision 
by  the  requisite  number  of  producers 
before  the  new  orders  will  become 
effective. 

Full  participation  by  interested 
parties  has  b€«n  essential  in  the  reform 
of  Federal  milk  orders.  The  issues  are 
too  important  and  complex  to  be 
developed  without  significant  input 
from  all  facets  of  the  dairy  industry.  The 
experience,  knowledge,  and  expertise  of 
the  industry  and  public  have  been 
integral  to  the  development  of  the  rule. 
To  ensure  that  maximimi  public  input 
into  the  process  was  received,  USDA 
developed  a  plan  of  action  and 
projected  time  line.  The  plan  of  action 
developed  consists  of  three  phases: 
Developmental,  rulemaking,  and 
implementation . 

The  first  phase  of  the  plan  was  the 
developmental  phase.  The  use  of  a 
developmental  phase  allowed  USDA  to 
interact  freely  with  the  public  to 
develop  viable  proposals  that 
accomplished  the  Farm  Bill  mandates. 


as  well  as  related  reforms.  The  USDA 
met  with  interested  parties  to  discuss 
the  reform  process,  assisted  in 
developing  ideas  or  provided  data  and 
analysis  on  various  possibilities,  issued 
program  annoimcements,  and  requested 
public  input  on  aU  aspects  of  the 
Federal  order  program.  The 
development^  phase  began  on  April  4, 
1996,  and  concluded  wiOi  the  issuance 
of  the  proposed  rule  on  January  21, 1998 
(68  FR  4802). 

The  second  phase  of  the  plan  is  the 
rulemaking  phase.  The  rulemaking 
phase  began  with  the  issuance  and 
publication  of  the  proposed  rule.  The 
proposed  rule  provided  the  public  60 
days  to  submit  written  comments  on  the 
reform  proposals  to  USDA.  On  March 
10, 1998,  (68  FR  12417)  the  comment 
period  was  extended  for  an  additional 
30  days  until  April  30, 1998.  In  addition 
to  requests  for  written  comments,  four 
listening  sessions  were  held  to  receive 
verbal  comments  on  the  proposed  rule. 
All  comments  were  reviewed  and 
considered  prior  to  the  issuance  of  this 
rule. 

The  third  and  final  phase  of  the  plan 
is  the  implementation  phase.  The 
implementation  phase  begins  after  this 
rule  is  published  in  the  Federal 
Register.  This  phase  consists  of 
informational  meetings  conducted  by 
Market  Administrator  personnel  and 
referendums.5  jhe  objective  of  the 
informational  meetings  is  to  inform 
producers  and  handlers  about  the  newly 
consolidated  orders  and  explain  the 
projected  effects  on  producers  and 
handlers  in  the  new  marketing  order 
areas.  After  informational  meetings  are 
held,  the  referendums  will  be 
conducted.  Upon  approval  of  the 
consolidated  orders  and  related  reforms 
by  the  required  number  of  producers  in 
each  marketing  area,  a  final  order 
implementing  the  new  orders  will  be 
issued  and  published  in  the  Federal 
Register. 

Although  all  of  the  issues  regarding 
Federal  milk  order  reform  are 
interrelated.  USDA  established  several 
committees  to  address  specific  issues. 
The  use  of  committees  allowed  the 
reform  process  to  be  divided  into  more 
manageable  tasks.  The  committees 
worked  throughout  the  developmental 
and  rulemaking  phases.  The  committees 
established  were:  Price  Structure,  Basic 
Formula  Price,  Identical  Provisions, 
Classification,  and  Regional.  The 
Regional  committee  was  divided  into 
four  subcoimnittees:  Midwest, 


Northeast,  Southeast,  and  West. 
Committee  membership  consisted  of 
both  field  and  headquarters  Dairy 
Programs  personnel.  The  committees 
were  given  specific  assignments  related 
to  their  designated  issue  and  began 
meeting  in  May  1996. 

In  addition  to  utilizing  USDA 
persoimel,  partnerships  were 
established  with  two  university 
consortia  to  provide  expert  analyses  on 
the  issues  relating  to  price  structure  and 
basic  formula  price  options.  Dr.  Andrew 
Novakovic  of  Cornell  University  led  the 
analysis  on  price  structure  and 
published  a  staff  paper  entitled  "U.S. 
Dairy  Sector  Simulator:  A  Spatially 
Disaggregated  Model  of  the  U.S.  Dairy 
Industry"  and  a  research  bulletin 
entitled  "An  Economic  and 
Mathematical  Description  of  the  U.S. 
Dairy  Sector  Simulator"  *  Dr.  Ronald 
Knutson  of  Texas  A&M  University  led 
the  analysis  on  basic  formula  price 
options  and  published  three  working 
papers  entitled  "An  Economic 
Evaluation  of  Basic  Formula  Price  (BFP) 
Alternatives",  "The  Modified  Product 
Value  and  Fresh  Milk  Base  Price 
Formulas  as  BFP  Alternatives",  and 
"Evaluation  of  'Final'  Four  Basic 
FormiUa  Price  Options". ' 

Actions  Completed  During 
Developmental  Phase 

USDA  maintained  frequent  contact 
with  the  industry  regarding  the  reform 
process.  To  begin,  on  May  2, 1996,  the 
Agriciiltural  Marketing  Service  (AMS) 
Dairy  Division  issued  a  memorandum  to 
interested  parties  annoimcing  the 
planned  procediues  for  implementing 
the  Farm  Bill  *.  In  this  memorandum,  all 
interested  parties  were  requested  to 
submit  ideas  on  reforming  Federal  milk 
orders,  specifically  as  to  the 
consolidation  and  pricing  structure  of 
orders.  Input  was  requested  by  July  1, 
1996. 

On  Jime  24, 1996,  USDA  issued  a 
press  release  announcing  that  a  public 
forum  would  be  held  in  Madison, 
Wisconsin,  on  Jxdy  29, 1996.  The  forum 
would  address  price  discovery 
techniques  for  the  value  of  miJk  used  in 


*  Copies  of  the  Report  to  CoDgress  can  be  obtain- 
ed from  Dairy  Programs  at  (202)  720-4392  or  via  the 
Internet  at  http://wvrw.ain8.usda.gov/dairy/. 


'  As  previously  noted,  this  is  also  the  time  period 
in  which  California  can  consider  becoming  a 
Federal  order  based  on  the  Omnibus  Consolidated 
and  Emergency  Supplemental  Appropriations  Bill 
provisions. 


'Copies  of  these  reports  may  be  obtained  by 
contacting  Ms.  Wendy  Barrett,  Cornell  University, 
ARME,  348  Warran  HaU,  Ithaca,  NY  14853-7801, 
(607)  255-1581, 

'  Copies  of  these  reports  may  be  obtained  by 
contacting  Dr.  Ronald  Knutson,  Agricultural  and 
Food  Policy  Center,  Dept.  of  Ag.  Economics,  Texas 
A&M  University,  College  Station,  TX  77843-2124, 
(409)  845-5913. 

■Copies  of  this  announcement  and  all  subsequent 
announcements  and  reports  can  be  obtained  from 
Dairy  Programs  at  (202)  720-4392,  any  Market 
Administrator  office,  or  via  the  Internet  at  http:// 
www.ams.usda.gov/dairy/. 
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manufactured  dairy  products.  Thirty- 
one  Senators,  Congressmen,  university 
professors,  representatives  of  processor 
and  producer  organizations,  and  dairy 
farmers  made  presentations  at  the 
forum. 

On  October  24, 1996,  AMS  Dairy 
Division  issued  a  memorandum  to 
interested  parties  requesting  input 
regarding  all  aspects  of  Federal  milk 
order  reform  and  specifically  as  to  its 
impact  on  small  businesses.  USDA 
anticipated  that  the  consolidation  of 
Federal  orders  would  have  an  economic 
impact  on  handlers  and  producers 
affected  by  the  program,  and  USDA 
wanted  to  ensure  that,  while 
accomplishing  their  intended  purpose, 
the  newly  consolidated  Federal  orders 
would  not  unduly  inhibit  the  ability  of 
small  businesses  to  compete. 

On  December  3, 1996,  AMS  Dairy 
Division  issued  a  memorandum  to 
interested  parties  annoimcing  the 
release  of  the  preliminary  report  on 
Federal  milk  order  consolidation.  The 
report  suggested  the  consolidation  of  the 
then  current  32  Federal  milk  orders  into 
ten  orders.  (See  Appendix  A  for  report 
siunmary.)  The  memorandimi  requested 
input  from  all  interested  parties  on  the 
suggested  consolidated  orders  and  on 
any  other  aspect  of  the  milk  marketing 
order  program  by  February  10, 1997. 

On  March  7, 1997,  AMS  Dairy 
Division  issued  a  memorandum  to 
interested  parties  announcing  the 
release  of  three  reports  that  addressed 
the  Class  I  price  structure,  the 
classification  of  milk,  and  the  identical 
provisions  contained  in  a  Federal  milk, 
order.  The  price  structure  report 
consisted  of  a  sununary  report  and  a 
technical  report  and  discussed  several 
options  for  modifying  the  Class  I  price 
structiu«.  (See  Appendix  B  for  report 
summary.)  The  classification  report 
recommended  the  reclassification  of 
certain  dairy  products,  including  the 
removal  of  Class  III-A  pricing  for  nonfat 
dry  milk.  (See  Appendix  C  for  report 
summary.)  The  identical  provisions 
report  recommended  simplifying, 
modifying,  and  eliminating  unnecessary 
differences  in  Federal  order  provisions. 
(See  Appendix  D  for  report  summary.) 
Comments  on  the  contents  of  these 
reports,  as  well  as  on  any  other  aspect 
of  the  program,  were  requested  from 
interested  parties  by  June  1, 1997. 

On  April  18. 1997,  AMS  Dairy 
Division  issued  a  memorandimi  to 
interested  parties  annoimcing  the 
release  of  the  preliminary  report  on 
Alternatives  to  the  Basic  Formula  Price 
(BFP).  The  report  contained  suggestions, 
ideas,  and  initial  findings  for  BFP 
alternatives.  Over  eight  categories  of 
options  were  identified  with  four 


options  recommended  for  further  review 
and  discussion.  (See  Appendix  E  for 
report  summary.)  The  memorandimi 
requested  input  &t)m  all  interested 
parties  on  a  BFP  alternative  and  on  any 
other  aspect  of  the  milk  marketing  order 
program  by  June  1, 1997. 

On  May  20, 1997,  AMS  Dairy  Division 
issued  a  memorandum  to  interested 
parties  announcing  the  release  of  a 
revised  preliminary  report  on  Federal 
milk  order  consolidation.  The  revisions 
were  based  on  the  input  received  bom 
interested  parties  in  response  to  the 
initial  preliminary  report  on  order 
consolidation.  (See  Appendix  F  for 
report  siunmary.)  Instead  of  suggesting 
10  consolidated  orders  as  in  the  first 
report,  the  revised  report  suggested  11 
consolidated  orders  and  suggested  the 
inclusion  of  some  currently  unregulated 
territory.  The  memorandum  requested 
comments  fi^m  all  interested  parties  on 
the  suggested  consolidated  orders  and 
on  any  other  aspect  of  the  milk 
marketing  order  program  by  June  15, 
1997. 

To  elicit  further  input  on  the  role  of 
the  National  Cheese  Exchange  price  in 
calculating  the  basic  formula  price,  on 
January  29, 1997,  the  Secretary  issued  a 
press  release  announcing  steps  being 
taken  by  USDA  to  address  concerns 
raised  by  dairy  producers  about  how 
milk  prices  are  calculated.  In  the  press 
release,  the  Secretary  requested  further 
conunents  bom  interested  parties  about 
the  use  of  the  National  Cheese  Exchange 
in  the  determination  of  the  basic 
formula  price,  which  is  the  minimiun 
price  that  handlers  must  pay  dairy 
formers  for  milk  used  to  manufacture 
Class  in  products  (butter  and  cheese) 
and  the  price  used  to  establish  the  Class 
I  and  Class  II  prices.  These  comments 
were  requested  by  March  31, 1997,  and 
were  useful  in  analyzing  alternatives  to 
the  basic  formula  price  in  context  of  the 
order  reform  process. 

Actions  Completed  During  Rulemaking 
Phase 

On  January  21, 1998,  USDA  issued  a 
proposed  rule  (68  FR  4802)  that 
recommended  consolidating  the  current 
31  orders  into  11  orders,  proposed  two 
options  for  consideration  as  a 
replacement  for  the  Class  I  price 
structure,  and  recommended  replacing 
the  basic  formula  price.  The  proposed 
rule  also  recommended  establishing  a 
new  Class  IV  which  would  include  milk 
used  to  produce  nonfat  dry  milk,  butter, 
and  other  dry  milk  powders; 
recommended  reclassifying  eggnog  and 
cream  cheese,  addressing  other  minor 
classification  issues;  and  recommended 
expanding  part  1000  to  include  sections 
that  are  identical  to  all  of  the 


consolidated  orders.  A  Preliminary 
Regulatory  Impact  Analysis  (PRIA)  was 
also  issued  that  evaluated  the  costs  and 
benefits  of  the  proposed  rule  contents 
and  alternatives.  Comments  were 
requested  on  the  proposed  rule  and  the 
PRIA  on  or  before  March  31, 1998.  An 
informational  packet  describing  the 
contents  of  the  proposed  rule  was  sent 
to  interested  parties. 

On  March  10, 1998,  USDA  issued  a 
document  that  extended  the  time  for 
filing  comments  on  the  proposed  rule  an 
additional  30  days,  until  April  30, 1998. 
The  document  also  announced  that 
USDA  would  conduct  four  listening 
sessions  to  assist  interested  parties  in 
submitting  comments  to  USDA.  The 
listening  sessions  were  held  on  March 

30  in  Atlanta,  Georgia;  Liverpool,  New 
York;  and  Dallas,  Texas;  and  on  March 

31  in  Green  Bay,  Wisconsin. 
On  April  15, 1998,  AMS  Dairy 

Programs  annoimced  the  issuance  of  a 
report  entitled  "Report  on  the  Impacts 
of  the  Federal  Order  Reform  Proposals 
on  Food  and  Nutrition  Service 
Programs,  Participants,  and 
Administering  Institutions"  by  the  Food 
and  Nutrition  Service  of  USDA.  The 
report  analyzed  the  potential  impacts  of 
the  milk  order  reform  pricing  proposals 
contained  in  the  proposed  rule  on  the 
Food  Stamp  Program,  the  Women, 
Infants,  and  Children  Program,  and  the 
National  School  Lunch  and  Breakfast 
Programs.'  The  report  indicated  thkt 
adoption  of  the  proposed  rule  with 
either  Class  I  price  structure  would  have 
minimal  economic  impact  on  these 
programs.  Comments  on  the  report  were 
requested  by  April  30, 1998.  No 
comments  were  received. 

Public  Interaction  and  Input 

As  a  result  of  the  developmental 
phase  announcements  and  forum,  more 
than  1,600  individual  comments  were 
received  by  USDA.  In  addition  to  the 
individual  comments,  more  than  2,000 
form  letters  were  received.  As  a  result 
of  the  rulemaking  phase  proposed  rule 
and  listening  sessions,  nearly  4,500 
additional  comments  were  received.  A 
further  breakdown  of  the  rulemaking 
comments  by  issue  is  as  follows:  1,273 
consolidation;  376  basic  formula  price; 
4,224  Class  I  price  structure;  101 
classification;  and  79  provisions 
applicable  to  all  orders. 

The  proposed  rule  provided 
interested  parties  an  opportunity  to  file 
comments  until  March  31, 1998.  This 
period  was  later  extended  to  April  30, 
1998.  Over  205  comments  were 


^Copies  of  this  report  can  be  obtained  from  Dairy 
Progranis  at  (202)  720-4392,  or  via  the  Internet  at 
bttp://www.anis.usda.gov/dairy/. 
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postmarked  after  the  April  30th 
deadline.  Most  of  these  comments  did 
not  raise  any  issues  that  were  not 
previously  addressed  by  comments 
timely  submitted  and  considered  in  this 
rulemaking. 

All  comments  that  were  reviewed  by 
USDA  personnel  were  available  for 
public  inspection  at  USDA.  To  assist  the 
public  in  accessing  the  comments, 
USDA  contracted  to  have  the  comments 
scanned  and  published  on  compact 
discs.  The  use  of  this  technology 
allowed  interested  parties  throughout 
the  United  States  access  to  the 
information  received  by  USDA. 

USDA  also  made  all  publications  and 
requests  for  information  available  on  the 
Internet.  A  separate  page  under  the 
Dairy  Programs  section  of  the  AMS 
Homepage  was  established  to  provide 
information  about  the  reform  process. 
To  assist  in  transmitting  correspondence 
to  USDA,  a  special  electronic  mail 
accovmt — 

Milk_C)rder_Reform®usda.gov— was 
opened  to  receive  input  on  Federal  milk 
order  reforms. 

USDA  personnel  met  frequently  with 
interested  parties  from  May  1996 
through  the  issuance  of  the  proposed 
rule  to  gather  information  and  ideas  on 
the  consolidation  and  reform  of  Federal 
milk  orders.  During  this  time  period, 
USDA  personnel  addressed  over  250 
groups  comprised  of  more  than  22,000 
individuals  on  various  issues  related  to 
Federal  order  reform. 

USDA  personnel  also  conducted  in- 
person  briefings  for  both  the  Senate  and 
House  Agricultural  Committees  on  the 
progress  of  Federal  milk  order  reforms. 
Since  May  1996,  nine  briefings  were 
conducted  for  the  committees.  The 
briefings  advised  the  committees  of  the 
plan  of  action  for  implementing  the 
Farm  Bill  mandates;  explained  the 
preliminary  report  on  the  consolidation 
of  Federal  milk  orders;  explained  the 
contents  of  the  reports  addressing  Class 
I  price  structvu^,  classification  of  milk, 
identical  provisions  and  basic  formula 
price;  discussed  the  congressional 
report;  and  explained  the  proposed  nde 
contents. 

To  ensure  the  involvement  of  all 
interested  parties,  particularly  small 
businesses  as  defined  in  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA), 
in  the  process  of  Federal  order  reform, 
three  primary  methods  of  contact  were 
used:  direct  written  notification, 
publication  of  notices  through  various 
media  forms,  and  speaking  and  meeting 
with  organizations  and  individuals 
regarding  the  issue  of  Federal  order 
reforms.  In  addition,  information  has 
been  made  available  to  the  public  via 
the  Internet.  USDA  also  made  one 


written  program  announcement 
specifically  requesting  information  from 
small  businesses.  Comments  were  also 
specifically  requested  on  the  IRFA 
published  in  the  January  21, 1998, 
proposed  rule.  More  than  1,000 
comments  were  received  fitim  interested 
parties  that  specifically  stated  or 
dociunented  they  were  small 
businesses.  However,  this  number  may 
not  be  fully  representative  of  the 
number  of  small  businesses  that  actually 
submitted  conmients  because  a  majority 
of  commenters  did  not  indicate  their 
size.  A  few  comments  specifically 
addressed  the  IRFA,  Executive  Order 
12866,  and  the  paperwork  reduction 
analysis. 

All  annoimcements  and  an 
information  packet  summarizing  the 
proposed  rule  were  mailed  to  over 
20,000  interested  parties.  State 
Governors,  State  Department  of 
Agriculture  Secretaries  or 
Commissioners,  and  the  national  and 
ten  regional  Small  Business 
Administration  offices.  In  addition, 
most  dairy  producers  under  the  orders 
were  notified  through  regular  market 
service  bulletins  published  by  Market 
Administrators  on  a  monthly  basis. 
Press  releases  were  issued  by  USDA  for 
the  May  2, 1996,  December  3, 1996, 
January  29, 1997,  March  7, 1997,  and 
May  20, 1997,  annoimcements;  for  the 
July  31, 1996,  public  forum;  for  the 
January  21, 1998,  proposed  rule;  and  for 
the  March  30  and  31, 1998,  listening 
sessions  and  extension  of  time  for 
submitting  comments.'"  These  press 
releases  were  distributed  to 
approximately  33  wire  services  and 
trade  publications  and  to  each  State 
Department  of  Agriculture 
Communications  Officer.  These 
methods  of  notification  helped  to  ensure 
that  virtually  all  identified  small 
businesses  were  contacted. 

Departmental  personnel,  both  in  the 
field  and  from  Washington,  actively  met 
with  interested  parties  to  gather  input 
and  to  clarify  and  refine  ideas  already 
submitted.  Formal  presentations,  roimd 
table  discussions,  and  individually 
scheduled  meetings  between  industry 
representatives  and  Departmental 
personnel  were  held.  Over  250 
organizations  and  more  than  22,000 
individuals  were  reached  through  this 
method.  Of  these  individuals, 
approximately  13,400  were  identified  as 
small  businesses. 


'"Copies  of  these  press  releases  may  be  obtained 
from  Dairy  Programs  at  (202)  720-4392,  or  via  the 
hiternet  at  http://www.ams.iisda.gov/new8/ 
newsrel.htm. 


Executive  Order  12988 

.  This  final  decision  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937  (AMAA),  as 
amended,  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c{15j(A)  of  the  Act,  any 
handler  subject  to  an  order  may  request 
modification  or  exemption  from  such 
order  by  filing  with  the  Secretary  a 
petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  law.  A  handler 
is  afforded  the  opportimity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Executive  Order  12866 

The  Department  is  issuing  the  final 
decision  in  conformance  with  Executive 
Order  12866.  The  final  decision  is 
determined  to  be  economically 
significant  for  the  ptirposes  of  Executive 
Order  12866.  When  adopting 
regulations  which  are  determined  to  be 
economically  significant,  agencies  are 
required,  among  other  things,  to:  Assess 
the  costs  and  benefits  of  available 
regulatory  alternatives;  base  regulatory 
decisions  on  the  best  reasonably- 
obtainable  technical,  economic,  and 
other  infonnation;-avoid  duplicative 
regulations;  and  tailor  regulations  to 
impose  the  least  burden  on  society 
consistent  with  obtaining  regulatory 
objectives.  Therefore,  to  assist  in 
fulfilling  the  objectives  of  Executive 
Order  12866,  the  Department  prepared  a 
final  Regulatory  Impact  Analysis  (RIA) 
for  this  action.  Information  contained  in 
the  RIA  pertains  to  the  costs  and 
benefits  of  the  revised  regulatory 
structure  and  is  summarized  in  the 
following  analysis.  Copies  of  the  RIA 
can  be  obtained  from  Dairy  Programs  at 
(202)  720-4392,  any  Market 
Administrator  office,  or  via  the  Internet 
at  http://www.ams.usda.gov/dairy. 

This  regulatory  action  is  in 
accordance  with  section  143  of  the 
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Federal  Agricnilture  Improvement  and 
Reform  Act  of  1996,  7  U.S.C.  7253.  (the 
Farm  Bill)  which  required  the  Secretary 
of  Agriculture  (Secretary)  to  consolidate 
the  existing  31  Federal  milk  marketing 
orders,  as  authorized  by  the  AMAA,  into 
between  10  and  14  orders.  The  Farm 
Bill  further  provided  that  the  Secretary 
may  address  related  issues  such  as  the 
use  of  utilization  rates  and  multiple 
basing  points  for  the  pricing  of  fluid 
milk  and  the  use  of  uniform  multiple 
component  pricing  when  developing 
one  or  more  basic  formula  prices  for 
manufacturing  milk.  The  Secretary  was 
also  directed  to  designate  the  State  of 
California  as  a  Federal  milk  order  if 
California  dairy  producers  petition  for 
and  approve  such  an  order.  Finally,  the 
Farm  Bill  specified  that  the  Department 
of  Agriculture  use  informal  rulemaking 
to  implement  these  reforms. 

The  Farm  Bill  required  that  a 
proposed  rule  be  published  by  April  4, 
1998,  and  all  reforms  of  the  Federal 
milk  order  program  be  completed  by 
April  4, 1999.  However,  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Bill, 
passed  in  October  1998,  extended  the 
time  frame  for  implementing  Federal 
milk  order  reform  amendments  from 
April  4, 1999,  to  October  1, 1999.  The 
extension  specified  that  the  final 
decision,  defined  as  the  final  rule  for 
purposes  of  this  legislation,  be  issued 
between  February  1  and  April  4. 1999, 
with  the  new  amendments  becoming 
effective  on  October  1, 1999.  The 
legislation  also  provides  that  California 
has  from  the  date  of  issuance  of  the  final 
decision  imtil  September  30, 1999,  to 
become  a  separate  Federal  milk 
marketing  order. 

The  final  decision  sets  forth  the 
consolidation  of  the  current  31  Federal 
milk  orders  into  11  orders.  The 
marketing  areas  are:  Northeast,  Mideast, 
Upper  Midwest,  Central,  Appalachian, 
Southeast,  Florida,  Southwest,  Arizona- 
Las  Vegas,  Western,  and  Pacific 
Northwest.  Several  issues  related  to  the 
consolidation  of  Federal  milk  orders  are 
also  addressed.  The  final  decision 
contains  a  replacement  for  the  current 
Class  I  price  structure  and  the  basic 
formula  price  (BFP).  The  final  decision 
ado^  a  Class  I  price  structure  that  uses 
the  proposed  Option  IB  price  surface  as 
modified  to  provide  for  better  alignment 
of  Class  I  prices  and  increases  the 
differential  level  by  40  cents.  The 
ciirrent  BFP  is  replaced  with  a  multiple 


component  pricing  system  that  derives 
component  values  fit>m  surveyed  prices 
of  manufactiured  dairy  products,  lliese 
changes  set  the  stage  for  increasing 
efficiencies  in  supplying  the  milk  needs 
of  Class  I  markets  and  address  concerns 
that  the  BFP  is  no  longer  a  statistically 
significant  measure  of  the  value  of 
manufacturing  milk. 

The  rule  also  classifies  milk  into  four 
classes  according  to  the  products  made 
from  such  milk.  Milk  used  to  produce 
defined  fluid  milk  products  is  classified 
as  Class  I  milk.  Milk  used  to  produce 
defined  soft  manufactured  products  is 
classified  as  Class  II  milk.  Class  III  milk 
is  milk  used  to  produce  cream  cheese 
and  defined  hard  manu&ctured  cheeses, 
and  Class  IV  milk  is  milk  used  to 
produce  butter  and  all  milk  powders. 

The  minimum  monthly  price  for  milk 
classified  as  Class  I  is  equal  to  the  Class 
I  differential  specified  for  each 
marketing  order  plus  the  Class  I  price 
mover  announced  on  or  before  the  23rd 
day  of  the  month  preceding  the  month 
for  which  the  price  is  being  announced. 
The  Class  I  price  mover  is  equal  to  the 
higher  result  from,  the  formulas  used  to 
establish  Class  III  and  Class  IV  prices 
using  weighted  average  prices  for 
manufactured  products  as  published  by 
the  National  Agricxdtural  Statistics 
Service  (NASS)  for  the  most  recent  two 
weeks  preceding  the  23rd  of  the  month. 
Weekly  prices  are  weighted  by  sales 
volumes  reported  by  NASS. 

Finally,  tnis  rule  expands  Part  1000  to 
include  provisions  that  are  identical 
within  each  consolidated  order  to  assist 
in  simplifying  the  regulations.  These 
provisions  include  the  definitions  of 
route  disposition,  plant,  distributing 
plant,  supply  plant,  nonpool  plant, 
handler,  other  source  milk,  fluid  milk 
product,  fluid  cream  product, 
cooperative  association,  and  commercial 
food  processing  establishment.  In 
addition,  the  milk  classification  section, 
pricing  provisions,  and  most  of  the 
provisions  relating  to  payments  have 
been  included  in  the  General 
Provisions.  These  changes  adhere  with 
the  efforts  of  the  National  Performance 
Review — ^Regulatory  Reform  Initiative  to 
simplify,  modify,  and  eliminate 
unnecessary  repetition  of  regulations. 
Unique  regiond  issues  or  marketing 
conditions  have  been  considered  and 
included  in  each  market's  order 
provisions. 

In  the  siunmary  of  the  initial  RIA  for 
the  January  21, 1998,  proposed  rule,  the 
economic  impact  of  certain  individual 


sections  of  the  regulations  were 
discussed  that  were  considered  to  be 
economically  significant.  Not  all  of  the 
changes  contained  in  the  proposed  rule 
were  considered  economically 
significant.  The  sections  individually 
addressed  in  the  January  21st  proposed 
rule  were  marketing  area  consolidation, 
the  BFP,  the  Class  I  pricing  structure 
and  classification  provisions.  Since 
these  are  adopted  together  in  the  final 
decision,  this  analysis  reviews  the 
impacts  of  adopting  all  of  the  provisions 
simultaneously  on  the  dairy  industry. 
The  analysis  also  reviews  the  impacts  of 
adopting  the  provisions  contained  in  the 
January  21st  proposed  rule  with  two 
alternative  Class  I  pricing  structures. 

The  final  RIA  and  the  final  decision 
explain  in  detail  the  components 
adopted  in  the  Federal  order  regulations 
and  analyzed  by  the  model.  A  review  of 
the  projected  economic  impacts  of  the 
final  decision  and  the  projected 
economic  impacts  of  the  aJtematives 
that  were  considered  on  dairy 
producers,  processors,  consumers,  and 
international  trade  follows.  The 
projected  impacts  are  compared  to  the 
baseline  projections  over  a  6-year  period 
from  the  years  of  2000-2005.  The 
baseline  assumes  that  the  Class  m  price 
would  be  the  BFP,  the  Class  II  price 
would  be  the  BFP  plus  30  cents,  each 
region's  Class  I  price  would  be  the  BFP 
plus  the  current  Class  I  differential  and 
the  Class  Ill-a  price  would  continue. 
The  RIA  details  the  impacts  of  the  final 
decision  and  the  other  options 
considered  on  each  current  order,  the 
Federal  orders  combined,  the  State  of 
California,  and  the  United  States. 

The  following  table  summarizes  the 
impacts  of  adopting  the  newly 
consolidated  orders  and  their  specific 
provisions,  including  the  Class  I  price 
structure  adopted  in  this  final  decision. 
The  table  also  provides  data  detailing 
the  projected  impacts  of  the 
consolidated  orders  and  the  specific 
provisions  utilizing  the  two  alternative 
Class  I  price  structures — Location- 
Specific  Difiierentials.  (Option  lA)  and 
Relative- Value  Specific  Difiierentials 
(Option  IB).  Since  adopting  new 
Federal  milk  order  provisions  affect 
both  the  regulated  dairy  industry  and 
associated  producers,  as  well  as  the 
imregulated  and  State  regulated  dairy 
industries,  a  comparison  of  the  impacts 
both  Federally  and  U.S.-wide  are       /^ 
included  where  possible. 
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COMPARISONS  OF  CERTAIN  IMPACTS  OF  CONSOLIDATED  ORDER  CHANGES  UTILIZINGTHREE  PRICE  STRUCTURES  ON 
FEDERAL  ORDER  (FED)  AND  U.S.  DATA:  6-YEAR  AVERAGES  (2000-2005)' ^ 


Class  I  Diff.  (Fed) 

Class  I  price  (Fed) 

Class  I  price  (U.S.) 

All-Milk  Price  (Fed) 

All-Milk  Price  (U.S.)  

MilkMari<etings(Fed)2..., 

Milk  Mart^etings  (U.S.) 

Class  I  use  (Fed) 

Class  I  use  (U.S.) 

Cash  Receipts  (Fed)'  .... 
Cash  Receipts  (U.S.)*  ... 

Retail  Price  (Fed)  

Flukl  Expend.  (Fed) 

Rukl  Expend.  (U.S.) 

Manutac.  Expend.  (Fed) . 
Manufac.  Expend.  (U.S.) 


Unit 


$/cwt ... 
$/cwt .. 
$/cwt .. 
$/cwt .. 
$/cwt .. 
mil  lbs 
mil  lbs 
mil  lbs 
mil  lbs 
mil  $  .. 
mil  $  .. 
$/gal  .. 
mil  $  .. 
mil  $  .. 
mil  $  .. 
mil  $  .. 


Baseline 


2.56 
16.22 
16.26 
15.23 
14.73 
111,182.0 
165,142.2 
46,955.7 
58.782.2 
16.944.5 
24.347.9 

""7fi^7"e 

9.562.0 

9,326.7 

14,785.9 


Change  from  baseline 


Final  decision 


-0.29 
-0.19 
-0.14 
-0.02 
0.00 
8.3 
15.2 
42.0 
37.7 
-2.5 
3.5 
-0.02 
-80.2 
-79.1 
77.7 
82.5 


Modified  op- 
tkxi  IB 


-0.69 
-0.49 
-0.38 
-0.10 
-0.05 
-^130.8 
-90.9 
106.7 
98.8 
-128.4 
-89.9 

-0.04 

-215.4 

-209.7 

87.0 

119.8 


Modified  op- 
tion 1A 


0.04 
0.08 
0.06 
0.03 
0.04 
149.0 
128.7 
-16.6 
-14.9 
104.9 
77.0 
0.01 
36.4 
31.3 
68.5 
45.7 


iSSl^rS^°S,?DS?ral!d"ilSJd  8S?o"?  STSetngs  «  no,  »H*«le  »,  «««=n,l  -Ik  Iron,  me  Upper  MWwes,  and  CNoego 

clu<te  me  inrome  from  additional  pooled  milk  in  the  consolidated  Upper  Midwest  order  for  the  Final  Decision  and  "^od^fied  Op^on  1 A 

^aS?  Sts  dbnot  reflect  thTtermination  of  the  $0.15  per  hundredweight  transfxjrtation  credrtin  the  New  Yort^NewJereey  order  and  ex- 

dixte  me  ncome  from  additional  pooled  milk  in  the  consolidated  Upper  Mklwest  order  for  the  Final  Decision  and  Modified  Option  1A. 


As  is  evidenced  by  the  sxmunary 
table,  the  economic  impacts  resulting 
from  the  adoption  of  the  final  decision 
are  minimal  when  compared  to  the  total 
values  included  in  the  Federal  order 
system  and  in  the  U.S.  This  is  also  true 
with  the  alternative  options  that  were 
considered.  Changes  in  the  all-milk 
price,  milk  marketings,  Class  I  use,  and 
cash  receipts  all  represent  less  than  one 
percent  of  the  total  baseline  projections. 
Although  the  total  impacts  are  minimal 
from  a  national  perspective,  producers, 
processors,  and  consimiers  may 
experience  a  greater  impact  on  a  more 
localized  level  as  is  described  in  the 
RIA. 

The  consolidation  of  Federal  milk 
orders  into  11  orders  with  the  adopted 
price  structtire  and  all  other  provision 
modifications  of  the  final  decision  best 
adheres  to  the  requirements  of  the  Farm 
Bill  while  fulfilling  the  objectives  of  the 
AMAA.  The  changes  adopted  in  the 
final  decision  enhance  the  efficiencies 
of  fluid  milk  markets  while  maintaining 
equity  among  processors  of  fluid  milk 
selling  in  marketing  order  areas  and 
among  dairy  farmers  supplying  the 
areas'  fluid  demands.  The  final  decision 
provisions  achieve  this  while  having 
minor  overall  impacts  on  the  Federal 
order  system  and  on  the  U.S.  dairy 
industry.  Although  both  of  the 
alternatives  considered  also  have 
minimal  impacts,  the  final  decision  best 

achieves  economic  efiiciencies,  equity, 

and  program  objectives. 


Final  Decision 

A  brief  review  of  the  impacts  that  are 
projected  to  occur  with  the 
implementation  of  the  final  decision 
are: 

Producers.  In  general,  producers  in 
markets  located  in  the  western, 
southwestern,  and  northeastern  areas  of 
the  U.S.  may  not  fare  as  well  as 
producers  located  in  other  parts  of  the 
country,  as  measured  by  the  all-milk 
price  and  cash  receipts  from  milk 
marketings.  The  average  all-milk  price 
for  the  combined  Federal  order  markets 
is  expected  to  average  $0.02  per 
hundredweight  lower  than  the  baseline. 
The  average  all-milk  price  is  projected 
to  increase  in  13  current  markets  from 
$0.01  to  $0.52  per  hundredweight  and 
decrease  in  19  markets  from  $0.01  to 
$0.50.  One  market  is  estimated  to 
average  unchanged.  The  average  all- 
milk  price  throughout  the  entire  U.S.  is 
projected  to  remain  imchanged.  It  is 
important  to  recognize  that  the  all-milk 
price  can  be  impacted  considerably  by 
the  change  in  the  Class  I  utilization  due 
to  consolidation  and  the  necessary 
alignment  of  Class  I  prices  within 
consolidated  areas. 

Over  the  2000-2005  period,  gross 
cash  receipts  within  the  Federal  order 
system  are  expected  to  increase  an 
estimated  $222.3  million  primarily 
because  of  changes  in  transportation 
payments  and  the  pooling  of  additional 
milk  under  the  Federal  order  system. 
After  adjusting  for  these  changes. 


annual  cash  receipts  are  projected  to 
decline  from  the  baseline  an  average  of 
$2.5  million  during  the  6-year  period. 
With  the  baseline  cash  receipts 
averaging  $16,944.5  million  this 
represents  a  very  insignificant 
reduction.  Fifteen  markets  are  projected 
to  have  increases  with  18  markets 
projected  to  have  decreases. 

Processors.  Since  the  final  decision  is 
expected  to  have  little  effect  on  where 
milk  is  produced,  little  impact  is 
expected  on  fluid  milk  processors  or 
manufacturers  of  dairy  products. 
Impacts  on  fluid  milk  processors  will 
likely  result  from  changes  in  the 
minimum  Class  I  and  Class  II  prices  diat 
are  the  handler's  obligation  imder  the 
Federal  order  system.  Fluid  processors 
in  14  of  the  current  Federal  order 
markets  will  experience  increased 
differentials,  while  processors  in  17  of 
the  maritets  will  see  decreases.  Fluid 
processors  in  two  markets  will  see  no 
change.  The  estimated  weighted  average 
Class  I  differential  for  all  current 
Federal  order  markets  would  decrease 
$0.29  per  hundredweight.  The  all-  ♦ 
market  average  Federal  order  Class  I 
price  would  decrease  $0.19  per 
htmdredweight  when  compared  to  the 
baseline  during  the  years  of  2000-2005. 
The  value  of  manufacturinig  milk  would 
be  increased,  on  average,  $82.5  million 
per  year  during  the  six-year  period. 
Consumers.  Since  adoption  of  the 
final  decision  is  projected  to  result  in  a 
slight  decrease  in  the  average  Class  I 
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price  for  the  years  of  2000-2005,  it  is 
expected  that  average  retail  prices  will 
decrease  about  $0.02  per  gallon.  On  an 
individual  order  basis,  the  changes  in 
the  average  retail  price  per  gallon  may 
range  from  an  increase  of  $0.06  to  a 
decrease  of  $0.09.  Although  consumers 
will  be  spending  less  on  fluid  milk 
products,  consumption  is  projected  to 
remeiin  relatively  unchanged. 

International  Trade.  Adopting  the 
final  decision  is  not  expected  to  have  a 
significant  impact  on  domestic  butter 
and  nonfat  dry  milk  prices  and 
therefore,  little  change  in  international 
trade  is  expected.  International  trade  of 
raw  milk  and  fluid  milk  products 
between  the  United  States,  Mexico,  and 
Canada  should  be  unaffected.  However, 
the  increase  in  the  Class  II  price  could 
negatively  affect  the  Mexican  market  for 
those  products. 

Other  Alternatives 

Although  implementation  of  the 
consolidated  orders  with  either  the 
Option  IB  or  Option  lA  price  surface 
would  still  resiilt  in  less  than  a 
projected  one  percent  change  in  overall 
Federal  order  and  U.S.  prices,  cash 
receipts,  and  marketings,  these  two 
alternatives  do  not  promote  market 
efficiencies,  equity  or  program 
objectives  as  well  as  the  provisions 
adopted  and  would  not  result  in  the 
most  preferable  allocation  of  resources 
over  time.  A  brief  review  of  the  impacts 
that  were  projected  to  occur  with  the 
implementation  of  these  two 
alternatives  are: 

Producers.  In  general.  Option  IB 
would  have  reduced  producer  income 
in  total  and  would  have  reduced  the 
proportion  of  the  Class  I  value 
represented  in  Federal  order  pools. 
Mainly  producers  located  in  the  Upper 
Midwest  and  Florida  areas  would  have 
benefitted  while  producers  throughout 
the  rest  of  the  U.S.  would  have  been 
negatively  impacted.  The  all-milk  price 
for  all  Federal  order  markets  combined 
was  expected  to  average  $0.10  per 
hundredweight  lower  than  the  baseline 
during  the  years  of  2000-2005.  The 
average  all-milk  price  was  projected  to 
increase  in  10  current  markets  fi-om 
$0.06  to  $0.42  per  hundredweight  and 
decrease  in  23  markets  from  $0.01  to 
$0.61  during  this  time  period.  This 
would  have  resulted  in  changing  the 
gross  cash  receipts  on  an  individual 
order  basis  during  this  period  ranging 
from  an  annual  average  decrease  of 
$48.4  million  to  an  increase  of  $38.5 
million.  Overall,  gross  cash  receipts 
would  have  averaged  $128.4  million 
less  than  currently  received. 

Under  Option  lA  the  all-milk  price 
for  all  Federal  order  markets  combined 


was  expected  to  average  $0.03  per 
hundredweight  higher  than  the  baseline 
during  the  years  oif  2000-2005.  The 
average  all-milk  price  was  projected  to 
increase  in  15  current  markets  from 
$0.01  to  $0.34  per  himdredweight  and 
decrease  in  18  markets  from  $0.01  to 
$0.66.  These  changes  would  have 
resulted  in  changing  the  gross  cash 
receipts  on  an  individual  order  basis 
during  this  period  ranging  bom  an 
annual  average  decrease  of  $10.3 
million  to  an  increase  of  $48.4  million. 
Overall,  gross  cash  receipts  would  have 
averaged  $104.9  million  higher  than 
currently  received. 

Processors.  Since  Option  IB  would 
have  lowered  the  Class  I  differentials  by 
a  weighted  average  of  $0.69  per 
himdredweight,  the  all-market  average 
Class  I  price  charged  to  fluid  handlers 
would  have  declined  by  $0.49  per 
hundredweight  when  compared  to  the 
baseline  during  the  years  of  2000-2005. 
LowOT  Class  I  prices  would  have  been 
expected  to  increase  sales  of  fluid  milk 
within  the  Federal  order  system  by  an 
annual  average  of  106.7  milhon  pounds, 
representing  less  than  a  one  percent 
increase.  Similar  responses  would  have 
occurred  throughout  the  U.S.  Fluid 
processors  woidd  have  benefitted  bom 
lower  fluid  milk  prices  and  increased 
fluid  milk  sales. 

Option  lA  would  have  increased 
Class  I  differentials  by  a  weighted 
average  of  $0.04  per  hundredweight 
resulting  in  the  all-market  average  Class 
I  price  charged  to  fluid  handlers 
increasing  by  $0.08  per  hundredweight 
when  compared  to  the  baseline  during 
the  years  of  2000-2005.  Since  the 
impact  of  the  increased  Class  I  prices 
would  have  resulted  in  an  insignificant 
decrease  in  fluid  milk  consumption 
within  the  Federal  order  system,  a 
decrease  of  16.6  million  poimds,  and 
within  the  U.S.,  a  decrease  of  14.9 
million  poimds,  this  option  would  have 
little  expected  overall  effect  on 
processors  or  manufacturers  of  dairy 
products. 

Consumers.  Since  adoption  of  Option 
IB  was  projected  to  result  in  a  decrease 
in  the  average  Class  I  price  for  the 
period  2000-2005,  it  was  expected  that 
retail  prices  would  decrease  an  average 
of  $0.04  per  gallon.  On  an  individual 
order  basis  the  changes  in  the  average 
retail  price  per  gallon  would  have 
ranged  from  an  increase  of  $0.03  to  a 
decrease  of  $0.12.  As  a  result  of  the 
overall  price  decrease,  consumers 
would  have  spent  less  on  fluid  milk 
products  while  increasing  consumption. 
The  increase  in  fluid  consumption  was 
estimated  to  be  less  than  one  percent. 

Since  adoption  of  Option  lA  was 
projected  to  result  in  an  increase  in  the 


average  Class  I  price  for  the  period  of 
the  years  2000-2005,  it  was  expected  to 
minimally  increase  retail  prices  an 
average  of  $0.01  per  gallon.  On  an 
individual  order  basis  the  changes  in 
the  average  retail  price  per  gallon  would 
have  ranged  bom  an  increase  of  $0.05 
to  a  decrease  of  $0.01 .  As  a  result  of  the 
price  increase,  consumers  would  have 
spent  slightly  more  on  fluid  milk 
products  and  purchased  about  the  same 
amount  of  milk  for  fluid  use. 

International  Trade.  Options  IB  or  1 A 
were  not  expected  to  have  a  significant 
impact  on  domestic  butter  and  nonfot 
dry  milk  prices  and  therefore,  little 
change  in  international  trade  would 
have  resulted.  International  trade  of  raw 
milk  and  fluid  milk  products  between 
the  United  States,  Mexico,  and  Canada 
would  have  been  unaffected. 

In  response  to  the  final  decision,  the 
Food  and  Nutrition  Service  updated  the 
analysis  on  the  impacts  of  Federal  Order 
reform  provisions  on  Food  and 
Nutrition  Service  programs, 
participants,  and  administering 
institutions.  The  updated  report 
analyzes  the  potential  impacts  of  the 
milk  order  reform  pricing  provisions 
contained  in  the  final  decision  on  the 
Food  Stamp  Program,  the  Women, 
Infants,  and  Children  Program,  and  the 
National  School  Lunch  and  Breakfast 
Programs.  The  report  also  analyzes 
impacts  of  adopting  either  of  the 
alternative  Class  I  price  structure 
options.  The  report  indicates  that 
adoption  of  the  final  decision 
provisions,  as  well  as  either  of  the 
alternatives  considered,  will  have 
minimeil  economic  impact  on  these 
programs.  This  report  is  included  in  the 
final  RIA  appendix. 

The  impacts  of  the  provisions  adopted 
in  the  final  decision  or  either  of  the 
alternatives  considered  are  minimal 
when  compared  to  the  total  marketings 
and  revenue  generated  in  the  dairy 
industry  both  on  a  national  and  Federal 
order  basis.  However,  neither  of  the 
alternative  options  considered  would 
appear  to  improve  market  efficiencies  or 
equity  as  well  as  adopting  the 
provisions  contained  in  the  final 
decision.  Based  on  the  analyses 
completed,  the  final  decision 
regulations  have  been  tailored  to  impose 
the  least  burden  on  society  while 
meeting  regulatory  objectives.  In  doing 
so,  these  regulations  will  replace  current 
regulations  and  will  not  duplicate  any 
current  regulations  that  may  exist. 

Civil  Rights  Impact  Analysis  Executive 
Summary 

Pursuant  to  Departmental  Regulation 
(DR)  4300-4,  a  Civil  Rights  Impact 
Analysis  (CRLA)  reviews  the  final 
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decision  regarding  reforms  to  the 
Federal  Milk  Marketing  Order  program 
to  identify  any  provisions  within  the 
final  decision  with  actual  or  potential 
adverse  effects  for  minorities,  women, 
and  persons  with  disabilities. 

The  CRIA  includes  descriptions  of  (1) 
the  purpose  of  performing  a  CRIA;  (2) 
the  civil  rights  policy  of  the  U.S. 
Dei>artment  of  Agriculture  (USD A);  and 
(3)  basics  of  the  Federal  milk  marketing 
order  program  are  provided  for 
background  information.  The  civil  rights 
impact  analysis  of  Federal  Order  Reform 
meets  the  requirements  prescribed  by 
DR  4300-4.  As  part  of  the  analysis,  the 
extensive  outreach  efforts  of  USDA 
through  the  entire  reform  process  and 
after  the  final  decision  is  published  are 
highlighted.  Additionally,  statistical 
detail  is  provided  of  the  characteristics 
of  the  dairy  producer  and  general 
populations  located  within  the  current 
and  consolidated  marketing  areas. 

The  analysis  discloses  no  potential  for 
affecting  dairy  farmers  with  specific 
characteristics  differently  than  the 
general  population  of  dairy  farmers.  All 
producers,  regardless  of  race,  national 
origin,  or  disability  choosing  to  deliver 
milk  to  a  Federal  order  regulated 
handler  will  receive  the  minimiim  blend 

price. 

Copies  of  the  Civil  Rights  Impact 
Analysis  can  be  obtained  from  Dairy 
Programs  at  (202)  720-4392;  any  Market 
Administrator  office;  or  via  the  Internet 
at  http://www.ams.usda.gov/dairy/. 

The  Regulatory  Flexibility  Act  and  the 
Effects  on  Small  Businesses 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.),  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
rule  on  small  entities  and  has  prepared 
this  final  regulatory  flexibility  analysis. 
The  Regidatory  Flexibility  Act  provides, 
in  simmiary,  that  when  preparing  such 
analysis  an  agency  shall  address:  The 
need  for  and  objectives  of  the  rule; 
simunary  of  the  significant  issues  raised 
in  public  comments,  agency  assessment 
of  the  issues  raised,  and  changes  made 
to  the  proposed  rule  based  on  these 
issues;  the  kind  and  number  of  small 
entities  affected;  the  recordkeeping, 
reporting,  and  other  requirements;  and 
steps  taken  to  minimize  the  economic 
impact  on  small  entities. 

This  regulatory  action  is  in 
accordance  with  section  143  of  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996,  7  U.S.C.  7253,  (the 
Farm  Bill)  which  required  the  Secretary 
of  Agriculture  (Secretary)  to  consolidate 
the  existing  31  Federal  milk  marketing 
orders,  as  authorized  by  the  Agricultural 


Marketing  Agreement  Act  of  1937 
(AMAA),  into  between  10  and  14  orders. 
The  Farm  Bill  further  provided  that  the 
Secretary  may  address  related  issues 
such  as  the  use  of  utilization  rates  and 
multiple  basing  points  for  the  pricing  of 
fluid  milk  and  the  use  of  uniform 
multiple  component  pricing  when 
developing  one  or  more  basic  prices  for 
manufacturing  milk.  The  Secretary  was 
also  directed  to  designate  the  State  of 
California  as  a  Federal  milk  order  if 
California  dairy  producers  petition  for 
and  approve  such  an  order.  Finally,  the 
Farm  Bill  specified  that  the  Department 
of  Agricxilture  use  informal  rulemaking 
to  implement  these  reforms. 

The  Farm  Bill  required  that  a 
proposed  rule  be  published  by  April  4, 
1998,  and  all  reforms  of  the  Federal 
milk  order  program  be  completed  by 
April  4. 1999.  However,  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Bill, 
passed  in  October  1998,  extended  the 
time  frame  for  implementing  Federal 
milk  order  reform  amendments  from 
April  4, 1999,  to  October  1, 1999.  The 
extension  specified  that  the  final 
decision,  defined  as  the  final  rule  for 
purposes  of  this  legislation,  be  issued 
between  February  1  and  April  4, 1999, 
with  the  new  amendments  becoming 
effective  on  October  1, 1999.  The 
legislation  also  provides  that  California 
has  from  the  date  of  issuance  of  the  final 
decision  until  September  30, 1999,  to 
become  a  separate  Federal  milk 
marketing  order. 

The  final  decision  sets  forth  the 
consolidation  of  the  ourent  31  Federal 
milk  orders  into  11  orders.  Several 
issues  related  to  the  consolidation  of 
Federal  milk  orders  are  also  addressed. 
The  final  decision  contains  a 
replacement  for  the  Class  I  price 
structure  and  the  basic  formula  price. 
These  changes  set  the  stage  for 
increasing  efficiencies  in  supplying  the 
milk  needs  of  Class  I  markets  and 
address  concerns  that  the  BFP  is  no 
longer  a  statistically  significant  measure 
of  the  value  of  manufacturing  milk.  The 
final  decision  also  changes  the 
classification  of  milk  by  (1)  establishing 
Class  rV  provisions  which  would 
include  milk  used  to  produce  nonfat  dry 
milk,  butter,  and  other  dry  milk 
powders;  (2)  reclassifying  eggnog;  and 
(3)  making  other  minor  classification 
changes.  These  changes  recognize  the 
position  of  butter  and  milk  powders  as 
residual  products  that  balance  the 
supply  of  milk  with  overall  demand, 
and  equalize  the  cost  of  competing 
products.  Finally,  this  final  decision 
expands  part  1000  to  include  provisions 
that  are  identical  within  each 
consolidated  order  to  assist  in 


simplifying  the  regulations.  These 
provisions  include  the  definitions  of 
route  disposition,  plant,  distributing 
plant,  supply  plant,  nonpool  plant, 
handler,  other  source  milk,  fluid  milk 
product,  fluid  cream  product, 
cooperative  association,  and  commercial 
food  processing  establishment.  In 
addition,  the  milk  classification  section, 
pricing  provisions,  and  some  of  the 
provisions  relating  to  payments  have 
been  included  in  the  General 
Provisions.  These  changes  adhere  with 
the  efforts  of  the  NatioMl  Performance 
Review — ^Regulatory  Reform  Initiative  to 
simplify,  modify,  and  eliminate 
imnecessary  repetition  of  regulations. 
Unique  regiond  issues  or  marketing 
conditions  have  been  considered  and 
included  in  each  market's  order 
provisions. 

The  purpose  of  the  Regulatory 
Flexibility  Act  is  to  fit  r^ulatory  actions 
to  the  scale  of  business  subject  to  the 
actions  in  order  that  small  businesses 
are  not  unduly  or  disproportionately 
burdened.  To  accomplish  this  purpose, 
it  first  is  necessary  to  define  a  small 
business.  According  to  the  Small 
Business  Administration's  definition  of 
a  "small  business,"  a  dairy  farm  is  a 
"small  business"  if  it  has  an  annual 
gross  revenue  of  less  than  $500,000  and 
a  handler  is  a  "small  business"  if  it  has 
f^wer  than  500  employees.  For  the 
purposes  of  determining  which  dairy 
farms  are  "small  businesses,"  the 
$500,000  per  year  criterion  was  used  to 
estabUsh  a  production  guideline  of 
326,000  pounds  per  month.  Although 
this  guideline  does  not  factor  in 
additional  monies  that  may  be  received 
by  dairy  producers,  it  shoiild  be  an 
inclusive  standard  for  most  "small" 
dairy  farmers.  For  purposes  of 
determining  a  handler's  size,  if  the  plant 
is  part  of  a  larger  company  operating 
multiple  plants  that  collectively  exceed 
the  500-employee  limit,  the  plant  will 
be  considered  a  large  business  even  if 
the  local  plant  has  fewer  than  500 
employees. 

Based  on  1996  data,  USDA  identified 
approximately  80,000  of  the  83,000 
dairy  producers  (farmers)  that  had  their 
milk  pooled  under  a  Federal  order  as 
small  businesses.  Thus,  small 
businesses  represent  approximately  96 
percent  of  the  producers  in  the  United 
States.  By  1997  the  total  niunber  of 
dairy  producers  that  had  their  milk 
pooled  imder  a  Federal  order  had 
declined  to  about  79,000.  It  is  estimated 
that  nearly  76,000  are  small  businesses. 

During  1997,  78,590  dairy  farmers 
delivered  over  105.2  billion  pounds  of 
milk  to  handlers  regulated  under  the 
milk  orders.  This  volimie  represents  68 
percent  of  ^  milk  marketed  in  the  U.S. 
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and  70  percent  of  the  milk  of  bottling 
quality  (Grade  A)  sold  in  the  country. 
The  value  of  the  milk  delivered  to 
Federal  milk  order  handlers  at 
minimimi  order  blend  prices  was  nearly 
$14.0  billion.  Producer  deliveries  of 
milk  used  in  Class  I  products  (fluid  milk 
products)  totaled  44.9  billion  pounds — 
42.7  percent  of  total  Federal  order 
producer  deliveries.  More  than  200 
million  Americans  reside  m  Federal 
order  marketing  areas — 17  percent  of  the 
total  U.S.  popidation. 

On  the  processing  side,  there  are  over 
1,200  individual  plants  associated  with 
Federal  orders,  and  of  these  plants, 
approximately  700  qualify  as  "small 
businesses"  representing  about  55 
percent  of  the  total.  During  October 
1997,  there  were  more  than  485  fully 
regvdated  handlers  (306  distributing 
plants  of  which  111  were  small 
businesses  and  nearly  180  supply  plants 
of  which  about  50  percent  were  small 
businesses),  51  partially  regulated 
handlers  of  which  28  were  small 
businesses  and  111  producer-handlers 
of  which  all  were  considered  small 
businesses  for  purposes  of  this  final 
RFA,  submitting  reports  under  the 
Federal  milk  marketing  order  program. 

The  Federal  milk  order  program  is 
designed  to  set  forth  the  terms  of  trade 
between  buyers  and  sellers  of  fluid 
milk.  A  Federal  order  enf(»ces  the 
minimum  price  that  processors 
(handlers)  in  a  given  marketing  area 
must  pay  producers-for  mUk  according 
to  how  it  is  utilized.  A  Federal  order 
further  requires  that  the  pajrments  for 
milk  be  pooled  and  paid  to  individual 
dairy  producers  or  cooperative 
associations  on  the  basis  of  a  imiform  or 
average  price.  It  is  important  to  note  that 
a  Federal  milk  order,  including  the 
pricing  and  all  other  provisions,  only 
becomes  effective  after  approval, 
through  a  referendum,  by  dairy 
producers  associated  with  the  order. 

Development  of  this  final  decision 
began  wiUi  the  premise  that  no 
additional  burdens  should  be  placed  on 
the  industry  as  a  result  of  Federal  order 
consolidation  and  reform.  As  a  step  in 
accomplishing  the  goal  of  imposing  no 
additional  regulatory  burdens,  a  review 
of  the  current  reporting  requirements 
was  completed  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  In  light  of  this 
review,  it  was  determined  that  this  final 
decision  woidd  have  little  impact  on 
reporting,  recordkeeping,  or  other 
compliance  requirements  because  these 
would  remain  almost  identical  to  the 
current  Federal  order  program.  No  new 
forms  are  required;  however,  some 
additional  reporting  will  be  necessary  in 
the  orders  that  are  adopting  multiple 


component  pricing  if  the  current  orders 
do  not  contain  these  provisions.  Overall, 
there  would  be  slight  change  in  the 
burdens  placed  on  the  dairy  industry. 

There  are  two  principal  reporting 
forms  for  handlers  to  complete  each 
month  that  are  needed  to  administer  the 
Federal  milk  marketing  orders.  The 
forms  are  used  to  establish  the  qtiantity 
of  milk  used  and  received  by  handlers, 
the  pooling  status  of  the  handler,  the 
class-use  of  the  milk  used  by  the 
handler,  the  butterfat  content  and 
amoimts  of  other  components  of  the 
milk.  This  information  is  used  to 
compute  the  monthly  uniform  price 
paid  to  producers  in  each  of  the 
markets.  Handlers  in  the  marketing    ' 
areas  adopting  multiple  component 
pricing  will  be  required  to  complete 
additional  information  regarding  the 
components  of  the  milk  and  to  assiue 
that  proper  payments  are  made  to 
producers.  This  information  is 
necessary  to  establish  the  values  of  milk 
on  the  basis  of  milk  components  and  to 
assure  that  producers  are  paid  correctly. 
Many  handlers  already  collect  and 
report  this  information. 

This  rule  does  not  involve  additional 
information  collection  that  requires 
clearance  by  the  Office  of  Management 
and  Budget  beypnd  the  ciurently 
approved  information  collection.  The 
primary  sources  of  data  used  to 
complete  the  forms  are  routinely  used  in 
most  business  transactions.  Forms 
require  only  a  minimal  amount  of 
information  which  can  be  supplied 
without  data  processing  equipment  or  a 
trained  statistical  staff.  Thus,  the 
information  collection  and  reporting 
burden  is  relatively  small.  Reqiiiring  the 
same  reports  for  all  handlers  does  not 
significantly  disadvantage  any  handler 
that  is  smaller  than  die  industry 
average. 

New  territory,  or  pockets  of 
unregulated  territory  within  and 
between  cmrent  order  areas  has  been 
included  in  the  consolidated  marketing 
areas  where  such  expansion  will  not 
have  the  effect  of  fully  regulating  plants 
that  are  not  now  regulated.  The  addition 
of  these  areas  benefits  regulated 
handlers  by  eliminating  the  necessity  of 
reporting  sales  outside  the  Federal  order 
marketing  area  for  the  piu^ose  of 
determining  pool  qualification.  Where 
such  areas  can  be  added  to  a 
consolidated  area  without  having  the 
effect  of  causing  the  regulation  of  any 
currently-unregulated  handler,  they  are 
added. 

Handlers  not  ciurently  fully  regidated 
imder  Federal  orders  may  become 
regulated  for  two  main  reasons:  first,  in 
the  process  of  consolidating  marketing 
areas,  some  handlers  who  oirrently  are 


partially  reg\ilated  may  become  fully 
regulated  because  their  sales  in  the 
combined  marketing  areas  meet  the 
pooling  standards  of  a  consolidated 
order  area.  Second,  a  previously 
unregulated  area  in  New  York,  Vermont, 
New  Hampshire  and  Massachusetts  was 
added  on  the  basis  of  supporting 
information.  As  a  result,  previously 
imregulated  handlers  would  become 
fully  regulated.  Because  of  these  two 
reasons,  11  additional  plants  are 
expected  to  become  fully  regulated 
under  the  program.  Of  these  11  plants, 
it  is  estimated  that  5  are  small 
businesses  that  would  need  to  comply 
with  the  reporting,  recordkeeping,  and 
compliance  requirements.  The 
completion  of  these  reports  will  require 
a  person  knowledgeable  about  the 
receipt  and  utilization  of  milk  and  milk 
products  handled  at  the  plant.  This 
most  likely  will  be  a  person  already  on 
the  payroll  of  the  business  such  as  a 
bookkeeper,  controller  or  plant  manager. 
The  completion  of  the  necessary 
reporting,  recordkeeping,  and 
compliance  requirements  does  not 
require  any  highly  speciaUzed  skills  and 
shoiild  not  require  the  addition  of 
personnel  to  complete.  In  fact,  much  of 
the  information  that  handlers  report  to 
the  market  administrator  is  readily 
available  fit)m  normally  maintained 
business  records,  and  as  such,  the 
burden  on  handlers  to  complete  these 
recordkeeping  and  reporting 
requirements  is  minimal.  In  addition, 
assistance  in  completing  forms  is 
readily  available  from  market 
administrator  offices.  A  description  of 
the  forms  and  a  complete  Paperwork 
Reduction  Act  analysis  follows  this 
section. 

No  other  burdens  are  expected  to  fall 
upon  the  dairy  industry  as  a  result  of 
overlapping  Federal  rules.  The 
regulations  contained  in  this  final 
decision  do  not  duplicate,  overlap  or 
conflict  with  any  existing  Federal  rules. 

Public  Comments 

More  than  1,000  comments  were 
received  from  interested  parties  that 
specifically  stated  or  documented  they 
were  small  businesses.  However,  this 
number  may  not  be  fully  representative 
of  the  number  of  small  businesses  that 
actually  submitted  comments  because  a 
majority  of  commenters  did  not  indicate 
their  size.  Of  the  comments  submitted, 
the  majority  were  received  from  dairy 
producers.  The  comments  from  the 
producers  primarily  addressed  the 
issues  of  Class  I  pricing  and 
consolidation. 

A  few  comments  were  received  that 
specifically  addressed  the  initial 
regulatory  flexibility  analysis  (IRFA). 
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These  comments  also  addressed  the 
issues  of  Class  I  pricing  and 
consolidation  and  further  addressed  the 
issue  of  producer-handler  regulation. 
The  Small  Business  Administration 
submitted  views  specifically  addressing 
exempt  plant  status  and  requesting 
further  analysis  of  the  impact  of 
consolidation  on  previously  imregulated 
entities,  if  possible. 

Nearly  all  of  the  1,000  comments 
addressed  Class  I  pricing  and  discussed 
the  impact  of  Option  lA  or  Option  IB 
on  dairy  producers'  income.  A  majority 
of  these  comments  supported  Option  lA 
because  it  would  maintain  the  revenue 
necessary  to  stay  in  business.  Many 
commenters  opposing  Option  IB  argued 
that  the  Class  I  differential  decreases 
that  would  occ\ir  under  this  option 
would  result  in  financial  losses  that 
would  force  many  dairy  farmers  out  of 
business.  Comments  filed  by  service 
providers  such  as  feed  and  implement 
stores  that  claimed  to  be  snudl 
businesses  commented  on  the  negative 
impact  lower  prices  received  by  dairy 
producers  had  on  stirrounding 
commimity  businesses.  One  conunenter 
supporting  Option  lA  further  stated  that 
in  order  to  comply  with  the  purposes 
and  objectives  of  the  Regulatory 
FlexibUity  Act,  as  stated  in  the  IRFA,  a 
Class  I  price  structiire  that  avoids  a 
burdensome  financial  impact  on  dairy 
farmers  must  be  adopted. 

About  200  of  the  comments  received 
from  declared  small  businesses 
addressed  consolidation  issues.  These 
comments  focused  on  the  impact  of 
including  or  excluding  currently- 
unregulated  areas.  A  majority  of  the 
comments  focused  on  the  Northeast 
order  and  the  inclusion  or  exclusion  of 
the  currently-unregulated  territories  in 
New  York,  Pennsylvania,  and  Maryland. 
Comments  supporting  the  inclusion  of 
currently-unregulated  territory 
discussed  the  need  to  include  this 
territory  to  prevent  inequitable,  imfair 
and  disorderly  marketing  conditions. 
One  supporting  commenter  noted  that 
the  expansion  into  unregulated  areas 
would  result  in  more  small  businesses 
becoming  subject  to  Federal  order 
regulation  but  the  commenter  did  not 
believe  that  it  would  unduly  impact 
their  ability  to  compete.  Commenters 
opposing  the  inclusion  of  crirrently- 
unregulated  Pennsylvania  territory 
argued  that  producer  returns  would 
decline  if  handlers  in  this  area  were 
subject  to  Federal  order  regulations. 

A  few  comments  were  received 
addressing  the  extent  of  regulation 
applied  to  producer-handlers.  One 
commenter,  a  small  business  producer- 
handler,  indicated  that  the  combination 
of  new  definitions  and  classification  of 


milk  provisions  will  result  in  its 
regulation.  The  commenter  argued  that 
this  effect  is  contrary  to  the  IRFA  that 
stated  "no  additional  regulatory  burdens 
should  be  placed  on  the  indusliy"  and 
to  the  intent  of  the  proposed  rule  that 
stated  the  changes  were  not  intended  to 
fully  regulate  any  producer-handler  that 
is  currently  exempt  fit)m  regulation. 
Other  commenters  suggested  that 
producer-handlers  should  not  be 
exempt  from  regulation  if  their  route 
disposition  of  Class  I  products  at 
wholesale  exceeds  500,000  poimds  per 
month  or  if  they  have  retail  sales  other 
than  at  a  retail  establishment  located  on 
the  premises  of  the  producer-handler's 
plant.  They  argued  that  producer- 
handlers  with  route  disposition  above 
this  limit  cannot  be  considered  small 
businesses  and  should  be  subject  to 
regulation. 

After  reviewing  the  public  comments 
filed  by  small  businesses  in 
combination  with  updated  marketing 
data  and  information  and  updated 
analyses,  changes  were  made  to  the 
provisions  contained  in  the  proposed 
rule.  Not  all  of  the  changes  requested  by 
small  businesses  were  feasible  but  when 
changes  were  beneficial  to  small 
businesses  without  affecting  the 
objectives  of  the  rule,  they  were 
incorporated.  The  changes  made  to  the 
proposed  rule,  based  in  part  on  small 
business  comments,  are  discussed 
below  by  issue. 

Consolidation 

The  proposed  rule  advanced  11 
consolidated  Federal  milk  marketing 
orders.  The  marketing  areas  of  these 
orders  were  expanded  to  include 
currently-imregulated  areas  if  this  did 
not  result  in  the  regulation  of  any 
currently-imregulated  handlers  or  was 
not  an  area  in  which  handlers  are 
subject  to  minimum  Class  I  pricing 
provisions  imder  State  regulations.  After 
reviewing  the  issue  in  li^t  of  the  public 
comments  and  updating  the  initial 
analysis  based  on  more  recent  marketing 
data,  11  consolidated  orders  are  adopted 
in  the  final  decision,  the  same  nimaber 
as  proposed  in  the  January  21, 1998, 
rule,  but  with  significant  modifications 
being  made  to  the  marketing  areas  of  the 
proposed  Northeast  and  Western  orders, 
and  minor  modifications  to  the 
marketing  areas  of  the  proposed 
Southeast,  Mideast,  Upper  Midwest  and 
Central  orders.  The  final  decision 
continues  to  omit  ourently-unregulated 
areas  specified  in  the  January  21st 
proposed  riile  and  also  omits  currently- 
unregulated  areas  that  comprise  a 
significant  distribution  area  for 
currently-imregulated  handlers,  some  of 


which  were  proposed  to  be  included  in 
consolidated  areas. 

Numerous  comments  were  received 
bom  small  businesses  supporting  the 
inclusion  of  currently-nonregulated 
areas  in  the  Northeast  order.  However, 
after  considering  the  requirements  of  the 
Farm  Bill,  the  consolidation  of  the 
existing  orders  does  not  necessitate 
expansion  of  the  consolidated  orders 
into  unregulated  areas  or  areas  in  which 
handlers  are  subject  to  minimum  Class 
I  pricing  imder  State  regulation, 
especially  when  the  states'  Class  I  prices 
exceed  or  equal  those  that  would  be 
established  under  Federal  milk  order 
regulation.  Such  regulation  could  have 
the  effect  of  reducing  returns  to 
producers  already  included  under  State 
regulation  without  significantly 
affecting  prices  paid  by  handlers  who 
compete  with  Federally-regulated 
handlers. 

Two  changes  made  to  the  prior 
proposed  rule  as  a  result  of  comments 
submitted  by  small  businesses  related  to 
the  exclusion  of  territory  in  the 
consolidated  marketing  areas.  These 
changes  occurred  in  the  Mideast  and 
Central  orders.  The  changes  ensiure  that 
two  currently-unregulated  handlers 
maintain  this  status. 

One  change  occmred  in  the  Mideast 
order.  Based  on  a  comment  received 
from  Toft  Dairy,  Incorporated  (Toft 
Dairy),  a  small  business  dairy  processor, 
and  Sandusky  County  Milk  Producers 
Association,  a  dairy-cooperative 
representing  dairy  farmers  classified  as 
small  biisinesses,  one  partial  and  three 
entire  coimties  in  north  Central  Ohio  are 
excluded  from  the  Mideast  marketing 
area.  These  areas  are  currently 
unregulated.  The  proposed  rule  had 
suggested  including  this  currently- 
unregulated  territory  in  the  Mideast 
marketing  area  which  would  have 
resulted  in  the  regulation  of  Toft  Dairy. 
Since  the  intent  of  the  consolidating 
marketing  orders  was  not  to  cause  the 
regulation  of  any  currently-unregulated 
handler,  these  areas  have  been  removed 
frt)m  the  marketing  area  of  the  Mideast 
order.  Toft  Dairy  will  remain  an 
unregulated  processor  imless  its  sales 
area  changes  significantly. 

Another  change  occurred  in  the 
Central  order.  Based  on  a  comment 
received  from  Central  Dairy, 
Incorporated  (Central  Dairy),  a  small 
business  dairy  processor,  six  currently- 
unregulated  coimties  in  northeast 
Missouri  that  were  proposed  to  be 
included  in  the  Central  order  are 
excluded  from  the  marketing  area. 
These  areas  are  currently  unregulated. 
Central  Dairy  opposed  inclusion  of 
these  six  counties  because  the  handler 
plans  to  expand  its  distribution  into  this 
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area.  Again,  since  the  intent  of 
consolidating  marketing  orders  was  not 
to  cause  the  regulation  of  any  currently- 
unregulated  handler  these  areas  have 
been  removed  from  the  marketing  area 
of  the  Central  order. 

Producer-Handlers 

Another  change  to  the  proposed  rule 
resulting  from  public  comments 
involves  producer-handlers.  Since  the 
intent  of  the  proposed  rule  was  not  to 
increase  regulation  to  any  currently- 
imregulated  producer-handlers,  minor 
modifications  have  been  made  to  the 
classification  of  milk  provisions 
applicable  to  all  orders  and  to  the 
producer-handler  definition  in  certaiil 
individual  orders. 

A  comment  submitted  by  Promised 
Land  Dairy,  a  producer-handler  defined 
as  a  small  business,  stated  that  the 
change  in  the  classification  of  milk 
provisions  combined  with  other  order 
changes  would  result  in  their  regulation. 
Promised  Land  Dairy  argues  that  the 
addition  of  the  words  "or  acquired  for 
distribution"  in  §  1000.44(a)(3)(iv) 
would  force  milk  delivered  by  a 
producer-handler  to  any  store  associated 
with  a  regulated  handler  to  be  sold  at  no 
more  than  the  Class  in  price  because  it 
would  be  considered  a  receipt  from  a  • 
producer-handler.  Promised  Land  Dairy 
argued  that  this  would  force  producer- 
handlers  to  become  fully  regulated,  hi 
addition,  they  argued  that  dhanges  made 
to  the  Southwest  order's  producer- 
handler  definition  are  not  warranted 
and  would  further  result  in  the 
regulation  of  Promised  Land  Dairy. 

The  changes  in  the  proposed  nue 
were  not  intended  to  fully  regulate  any 
producer-handler  that  is  currently 
exempt  from  regulation.  Producer- 
handlers  have  been  exempt  from  the 
pricing  and  pooling  provisions  of  the 
orders  for  several  reasons.  First,  the  care 
and  management  of  the  dairy  farm  and 
other  resources  necessary  for  own-farm 
production  and  the  management  and 
operation  of  the  processing  are  the 
personal  enterprise  and  risk  of  the 
owner.  Second,  typically  producer- 
handlers  are  small  businesses  that 
operate  in  a  self-sufficient  manner. 
Finally,  producer-handlers  do  not  have 
an  advantage  as  either  producers  or 
handlers  so  long  as  they  are  responsible 
for  balancing  their  fluid  milk  needs  and 
caonot  transfer  balancing  costs  to  other 
market  participants. 

While  the  provisions  objected  to  by 
Promise  Land  Dairy  would  not  directly 
regulate  this  entity,  they  could  have  a 
very  serious  negative  economic  impact 
on  its  continued  operations  as  a 
producer-handler.  Because  it  is  still  the 
intent  of  the  Department  to  allow 
currently-unregulated  producer- 


handlers  to  maintain  this  status, 
changes  have  been  made  to 
§  1000.44(a)(3)(iv)  in  the  general 
provisions  by  removing  the  words  "or 
acquired  for  distribution"  and  re-adding 
these  words  to  §  1124.44,  and  changes 
have  been  made  to  the  individual  order 
definitions  of  producer-handlers.  Hence, 
no  changes  are  made  in  the  final 
decision  to  regulate  a  producer-handler 
that  is  currently  exempt  from  regulation. 

Additional  comments  submitted  by 
small  businesses  regarding  producer- 
handlers  advocated  implementing  a 
limitation  on  the  exemption  of 
producer-handlers  based  on  size.  The 
commenters  suggested  that  the 
producer-handler  exemption  should  be 
limited  to  those  whose  Class  I  route 
disposition  is  500,000  pounds  or  less,  or 
whose  entire  Class  1  disposition  of  fluid 
milk  is  made  as  retail  stdes  from  a  retail 
establishment  located  on  the  premises 
of  the  producer-handler's  processing 

plant. 

Since  the  intent  of  the  final  decision 
is  not  to  regulate  any  currently- 
unregulated  producer-handlers,  these 
requests  have  been  denied.  A  review  of 
October  1997  producer-handler  route 
disposition  data  indicates  that  if  a 
500,000  poimd  Class  I  route  disposition 
limit  were  implemented,  20  producer- 
handlers  out  of  111  producer-handlers, 
would  become  regulated.  The 
Department's  reasons  for  exempting 
producer-handlers  as  discussed 
previously  have  not  changed  and  the 
intent  of  this  rule  is  not  to  make  changes 
to  regulate  currently-unregulated 
producer-handlers  regardless  of  size. 
Consequently,  these  suggested  changes 
have  not  been  included  in  the  final 
decision. 

Class  I  Price  Structure 

Another  change  to  the  proposed  rule, 
resulting  in  part  &t)m  the  public 
comments  received,  involves  the  Class  I 
price  structure,  hi  the  proposed  rule  the 
Department  advanced  two  main  price 
options — lA  and  IB.  The  Department 
indicated  a  preference  for  Option  IB 
because  it  was  more  market-oriented. 
However,  the  Department  recognized  in 
the  proposed  rule  that  Option  IB  would 
result  in  lower  Class  I  prices  and  lower 
blend  prices  which  would  have  a 
significant  economic  impact  on  small 
businesses,  particularly  producers.  To 
lessen  the  impact,  three  phase-in 
program  options  were  proposed  to  be 
adopted  in  conjunction  with  Option  IB. 
The  objective  of  the  phase-in  programs 
was  to  provide  dairy  producers  and 
processors  the  opportunity  to  adjust 
marketing  practices  to  adapt  to  more 
market-determined  Class  I  prices. 

A  majority  of  the  public  comments 
received  from  small  businesses 


supported  Option  lA.  Many  of  the 
commenters  opposing  Option  IB 
indicated  that  the  price  levels 
established  under  this  price  structure 
would  be  significantly  lower  than 
present  levels,  and  as  a  result,  they — 
primarily  dairy  producers — would  be 
forced  out  of  business.  Of  the 
commenters  supporting  Option  IB,  few 
supported  the  adoption  of  a  phase-in 
program. 

Option  IB  was  preferred  by  the 
Department  because  it  would  move  the 
dairy  industry  into  a  more  market- 
determined  pricing  system.  Establishing 
a  national  Class  I  price  structure  based 
on  results  from  the  U.S.  Dairy  Sector 
Simulator  model,"  developed  and 
administered  by  Cornell  University, 
may  increase  market  efficiencies  in  the 
dairy  industry  and  lowering  the 
differentials  would  allow  marketing 
conditions  to  have  a  greater  impact  on 
actual  Class  I  prices  paid  to  producers 
who  service  the  Class  I  market.  The 
Department  recognized  that  this  would 
impact  small  businesses,  both  producer 
and  processors,  because  less  of  the 
actual  value  of  Class  I  milk  would  be 
regulated.  In  the  proposed  rule  the 
Department  stated  the  following: 

"Smaller,  less  efficient  producers  would 
likely  have  a  greater  responsibility  to  bargain 
with  processors  for  over-order  premiums  that 
adequately  cover  their  costs.  With  processors 
less  likely  to  fece  similar  raw  product  costs, 
less  efficient  small  processors  may  have  to 
negotiate  and/or  sustain  over-order  price 
levels  necessary  to  attract  and  maintain  a 
sufficient  supply  of  milk.  Large  businesses, 
both  producers  and  processors,  may  be  in  a 
better  competitive  position  to  do  this."  (63 
FR  4912) 

After  reviewing  the  pubUc  comments 
and  updating  marketing  data  and 
analyses  of  Option  lA  and  Option  IB, 
the  Department  adopted  a  Class  I  price 
structure  that  provides  greater  structural 
efficiencies  in  the  assembly  and 
shipment  of  milk  and  dairy  products. 
The  adopted  Class  I  pricing  structure 
establishes  a  price  surface  that  utilizes 
USDSS  model  results  adjusted  for  all 
known  plant  locations  and  establishes 
differential  levels  that  will  result  in 
prices  that  generate  sufficient  revenue  to 
assure  an  adequate  supply  of  milk.  The 
differential  levels  will  better  maintain 
equity  by  raising  the  level  40  cents  per 
hundredweight  higher  than  the  level 
proposed  in  Option  IB.  The  higher 
differential  level  reduces  the  likelihood 


"The  U.S.  Dairy  Sector  Simulator  model  is  used 
to  evaluate  the  geographic  or  "spatial"  value  of  milk 
und  milk  components  across  the  U.S.  under  the 
assumption  of  globally  efficient  markets.  A  more 
detailed  description  of  the  model  is  contained  in 
the  decision. 
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of  class-price  inversions,  where  the 
Class  I  prices  are  below  the 
manufacturing  milk  prices  for  the 
month.  Updated  analysis  conducted  by 
the  Interagency  Dairy  Analysis  Team  in 
the  final  Regulatory  Impact  Analysis  '^ 
indicates  that  increasing  the  differential 
level  lessens  the  economic  impact  of 
moving  toward  more  market-orientation 
on  small  businesses. 

Exempt  Plant  Limits 

The  Office  of  the  Chief  Coimsel  for 
Advocacy  (Office  of  Advocacy)  of  the 
U.S.  Small  Business  Administration 
submitted  views  on  the  IRFA  pursuant 
to  its  authority  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act, 
Pub.  L.  104-121,  110  Stat.  866  (1996). 
With  regard  to  the  impact  of  the  order 
consolidation  and  pricing  formulae,  the 
Office  of  Advocacy  stated  that  these 
issues  should  be  left  to  the  regulated 
conmiunity  and  the  Department.  The 
Office  of  Advocacy  did  comment  that  a 
system  that  "best  resembles  the  free 
market  and  imposes  the  least  burden  on 
the  industry  would  be  the  best 
alternative." 

The  Office  of  Advocacy  requested  an 
explanation  of  how  the  150,000  poimd 
handler  exemption  was  derived  and  a 
determination  of  whether  this 
exemption  could  be  increased.  They 
questioned  whether  a  greater  number  of 
small  entities  would  benefit  from  an 
increase  in  the  limit.  The  Office  of 
Advocacy  further  requested  additional 
analysis  on  the  impact  of  the 
consolidation  of  orders  on  previously 
unregulated  entities,  if  possible. 

The  150,000  pound  handler 
exemption  was  determined  after 
reviewing  provisions  currently 
contained  in  the  Federal  milk  marketing 
orders.  The  150,000  pound  exemption 
was  the  highest  level  currently  utilized, 
with  some  orders  containing  no  such 
exemption.  A  review  of  the  impact  of 
this  exemption  level  on  distributing 
plants  that  were  fully  regulated  in 
October  1997  indicated  that  15  plants, 
14  of  which  are  small  businesses,  would 
become  exempt  from  regulation  based 
on  this  provision.  In  addition,  five 
partially-regulated  plants,  four  of  which 
are  small  businesses,  would  also 
become  exempt.  No  public  comments 
were  received  addressing  this  issue. 

Federal  milk  order  regulations  must 
balance  the  interests  of  small  business 
dairy  producers  versus  small  business 


'^Copies  of  the  Regulatory  Impact  Analysis  can 
be  obtained  from  Dairy  Programs  at  (202)  720-4392, 
any  Market  Administrator  office,  or  via  the  Internet 
at  http://www.anis.usda.gov/dairy. 


dairy  processors.  Although  only 
processors  are  regulated  imder  Federal 
milk  orders,  producers  receive  benefits 
bom  the  regulations.  Thus,  whenever 
dairy  processors  are  exempt  from 
Federal  order  regulations  they  are  not 
required  to  pay  dairy  producers 
minimum  Federal  order  prices. 
Exempting  processors  from  regulation 
directly  impacts  dairy  producers. 

Based  on  October  1997  data,  a  review 
of  the  impacts  of  increasing  the 
exemption  levels  on  processors  was 
completed.  As  expected,  increasing  the 
level  would  allow  additional  processors 
to  become  exempt.  In  October  1997,  54 
handlers  had  route  disposition  equal  to 
or  less  than  150,000  potmds.  An 
additional  57  handlers  had  route 
disposition  between  150,000  to 
1,000,000  poimds  and  327  handlers  had 
route  disposition  greater  than  1  million 
pounds. 

Although  it  may  appear  that 
increasing  the  exemption  level  would 
not  result  in  exempting  many  additional 
plants,  these  plants  receive  milk  from  a 
significant  number  of  producers,  a 
majority  of  whom  are  small  businesses. 
In  addition,  contrary  to  the  intent  of 
benefitting  small  businesses  by 
increasing  the  exemption  level,  more 
handlers  that  are  considered  large 
businesses  could  become  exempt  from 
regidation.  Implementing  the  150,000 
pound  level  results  in  two  large 
businesses  ciirrently  regulated  (one 
fully-regulated  and  one  partially- 
regulated)  becoming  exempt  plants. 
When  more  large  businesses  become 
exempt  it  not  only  impacts  producers, 
but  also  impacts  other  regulated 
handlers. 

In  an  attempt  to  maintain  a  balance 
between  the  interests  of  both  small 
handlers  and  small  dairy  producers,  the 
150,000  pound  exemption  is 
maintained.  Based  on  previous 
experience,  the  exemption  of  plants  of 
this  size  poses  no  economic  threat  to  the 
order's  regulated  handlers. 

Minimization  of  Significant  Economic 
Impacts  on  Small  Businesses 

.  The  Department  developed  the  final 
decision  aware  of  the  impacts  of  its 
adoption  on  small  businesses,  both 
dairy  producers  and  processors.  In  the 
final  decision,  the  Department  has 
minimized  the  significant  economic 
impacts  of  these  regulations  on  small 
entities  to  the  fullest  extent  reasonably 
possible  while  adhering  to  the  stated 
objectives.  The  Department  reviewed 
the  regulatory  and  financial  burdens 
resulting  from  these  regulations  and 
determined,  to  the  fullest  extent 
possible,  the  impact  on  small 
businesses'  abilities  to  compete  in  the 


market  place.  The  Department  reviewed 
the  regulations  from  both  the  small 
producer  and  small  processor 
perspectives  attempting  to  maintain  a 
balance  between  these  competing 
interests. 

The  Farm  Bill  mandated  that  the 
current  31  orders  be  consolidated  into 
between  10  to  14  orders.  The  Farm  Bill 
also  specified  that  other  issues  could  be 
addressed.  Eleven  orders  are  adopted  in 
the  final  decision  as  well  as  a  new  Class 
I  price  structure,  a  basic  formula  price 
replacement,  classification  of  milk 
provisions,  and  the  establishment  of 
identical  provisions  in  all  orders  where 
possible.  The  objectives  of  the  final 
decision  are  (1)  to  comply  with  the 
requirements  of  the  Farm  Bill  and  (2)  to 
make  other  changes  in  order  provisions 
consistent  with  the  goals  and 
requirements  of  the  AMAA.  The  focus 
of  these  changes  is  to  enhance  the 
efficiencies  of  fluid  milk  markets  while 
maintaining  equity  among  processors  of 
fluid  milk  sellfrig  in  marketing  order 
areas  and  among  dairy  producers 
supplying  the  areas'  fluid  demands. 

Federal  milk  order  regulations  do  not 
disparately  apply  to  small  and  large 
businesses.  If  a  handler  is  regulated 
under  a  Federal  milk  order,  the 
provisions  of  that  order  apply  the  same 
to  aU  handlers  regardless  of  size. 
Likewise,  if  a  producer's  milk  is 
associated  with  a  Federal  order  pool,  the 
same  pricing  and  pa)maent  provisions 
will  be  utilized  for  all  producers 
regardless  of  size.  This  final  decision 
addresses  several  issues  and  adopts 
provisions  that  will  continue  to  apply 
equally  to  all  businesses,  both  large  and 
small.  The  provisions  adopted  herein 
attempt  to  reduce  the  economic  impact 
of  Federal  milk  order  regulations  on 
small  businesses  to  the  most  reasonable 
extent  possible. 

After  reviewing  submitted  comments 
and  updating  marketing  data  and 
analyses,  changes  were  made  to  the 
provisions  contained  in  the  proposed 
rule.  The  IRFA  discussed  the  projected 
impacts  of  the  primary  components  of 
the  proposed  rule  on  small  entities. 
These  included  consolidation,  basic 
formula  price,  Class  I  price  structure, 
and  classification.  Because  Federal 
order  provisions  are  interrelated,  it  was 
diffioilt  to  determine  the  overall  impact 
of  each  component  on  small  entities 
because  the  proposed  rule  contained 
two  pricing  options.  To  the  fullest 
extent  possible,  such  estimations  were 
set  forth  in  the  proposed  rule. 

Below  is  a  descnption  of  the  primary 
components  contained  in  the  final 
decision  that  were  discussed  in  the 
IRFA.  For  comparison  purposes, 
impacts  resulting  from  each  component 


Federal  Register /Vol.  64,  No.  63 /Friday,  April  2,  1999  /  Proposed  Riiles 


16039 


are  briefly  discussed.  Because  this  nile 
establishes  the  specific  provisions  to  be 
contained  in  Federal  milk  marketing 
orders,  analysis  of  the  impacts  of  the 
consolidated  orders  on  small  businesses 
is  provided. 

Consolidation 

The  IRFA  discussed  three  order 
consolidation  options:  (1)  The 
consolidated  marketing  areas  suggested 
in  the  December  1996  Initial 
Preliminary  Report  on  Order 
Consolidation;  (2)  the  consolidated 
marketing  areas  suggested  in  the  May 
1997  Revised  Preliminary  Report  on 
Order  Consolidation;  and  (3)  the 
consolidated  marketing  areas  suggested 
in  the  proposed  rule.  Determining  the 
specific  economic  impacts  of  marketing 
area  consolidation  on  handlers, 
producers,  and  consimiers  is  difficult. 
The  IRFA  detailed  the  assumptions 
utilized  to  quantify  the  economic  effects 
of  consolidation.  The  IRFA  included  an 
analysis  of  each  of  the  three 
consolidation  options  on  the  weighted 
average  use  value  to  determine  the 
potential  impacts  of  each  option  on 
producers.  The  IRFA  also  included 
projections  regarding  the  number  of 
handlers  that  would  be  regulated  imder 
the  consolidation  options  and  the 
number  of  these  handlers  that  are  small 
businesses. 

The  consolidation  of  orders  adopted 
in  the  final  decision  is  a  residt  of  the 
examination  and  analysis  of  more  recent 
marketing  data  in  combination  with  the 
comments  received  on  the- proposed 
rule.  This  resulted  in  modifying 
significantly  from  the  proposed  rule  the 
marketing  areas  of  the  Northeast  and 
Western  orders,  and  in  making  minor 
modifications  to  the  marketing  areas  of 
the  proposed  Southeast,  Nfideast,  Upper 
Midwest  and  Central  orders.  The 
consolidated  orders  adopted  in  the  final 
decision  are  as  follows  (*  denotes 
changes  made  from  the  proposed  rule): 

*1.  NORTHEAST— current  marketing 
areas  of  the  New  England,  New  York- 
New  Jersey  and  Middle  Atlantic  Federal 
milk  orders,  with  the  addition  of:  the 
contiguous  unregulated  areas  of  New 
Hampshire,  northern  New  York  and 
Vermont;  and  the  ilbn-Federally 
regulated  portions  of  Massachusetts. 
*The  Western  New  York  State  order 
area  (ten  entire  and  5  partial  western 
New  York  counties)  proposed  to  be 
included  in  the  expanded  Northeast 
order  area  has  been  omitted. 

2.  APPALACHIAN— Current 
marketing  areas  of  the  Carolina  and 
Louisville-Lexington-Evansville  (minus 
Logan  County,  Kentucky)  Federal  milk 
orders  plus  the  marketing  area  of  the 
former  Tennessee  Valley  order,  with  the 


addition  of  21  ciirrently-unregulated 
coimties  in  Indiana  and  Kentucky. 

3.  FLORID A^-current  marketing  areas 
of  the  Upper  Florida.  Tampa  Bay,  and 
Southeastern  Florida  Federal  milk 
orders. 

*4.  SOUTHEAST— current  marketing 
area  of  the  Southeast  Federal  milk  order, 
plus  1  county  from  the  Louisville- 
Lexington-EvansviUe  Federal  milk  order 
marketing  area;  plus  11  northwest 
Arkansas  counties  and  22  entire 
Missouri  coxmties  that  currently  are  part 
of  the  Southwest  Plains  marketing  area; 
plus  6  Missouri  counties  that  currently 
are  part  of  the  Southern  Illinois-Eastern 
Missouri  m*arketing  area;  plus  16 
currently  unregulated  southeast 
Missouri  coimties  (including  4  that  were 
part  of  the  former  Paducah  marketing 
area);  plus  20  currently-imregulated 
Kentucky  counties  (including  5  from  the 
former  Paducah  marketing  area). 

*A  partial  Missouri  county  that  has 
been  part  of  the  Southwest  Plains 
marketing  area  will  become  completely 
unregiUated. 

*5.  MIDEAST— current  marketing 
areas  of  the  Ohio  Valley,  Eastern  Ohio- 
Western  Pennsylvania,  Southern 
Michigan  and  Indiana  Federal  milk 
orders,  plus  Zone  2  of  the  Michigan 
Upper  Peninsiila  Federal  milk  order, 
and  most  currently-unregulated 
counties  in  Michigan,  Indiana  and  Ohio. 
*One  partial  and  3  entire  coimties  in 
north  central  Ohio  are  left  unregxUated, 
as  they  represent  the  distribution  area  of 
a  currentty-partially  regulated 
distributing  plant  (Toft  Dairy  in 
Sandusky,  Ohio). 

*6.  UPPER  MIDWEST— current 
marketing  areas  of  the  Chicago  Regional, 
Upper  Midwest,  2k)nes  I  and  1(a)  of  the 
Michigan  Upper  Peninsula  Federal  milk 
orders,  and  unregiUated  portions  of 
Wisconsin.  *The  Iowa  Federal  order 
marketing  area  portion  of  one  Illinois 
coimty  is  added  to  the  consolidated 
Upper  Midwest  marketing  area  and  the 
Chicago  Regional  portion  of  another 
Illinois  county  is  removed  and  added  to 
the  consolidated  Central  area. 

*7.  CENTRAL— cxirrent  marketing 
areas  of  the  Southern  lUinois-Eastem 
Missouri,  Central  Illinois,  Greater 
Kansas  City,  Southwest  Plains,  Eastern 
Colorado,  Nebraska-Western  Iowa, 
Eastern  South  Dakota,  Iowa  (*  less  the 
portion  of  an  Illinois  county  that  will 
become  part  of  the  consolidated  Upper 
Midwest  area)  and  *Westem  Colorado 
Federal  milk  orders,  *  plus  the  portion 
of  an  Illinois  county  currently  in  the 
Chicago  Regional  Federal  order  area, 
minus  11  northwest  Arkansas  counties 
and  1  partial  and  22  entire  Missouri 
coimties  that  are  part  of  the  ciirrent 
Southwest  Plains  marketing  area,  minus 


6  Missouri  counties  that  are  part  of  the 
current  Southern  Illinois-Eastern 
Missouri  marketing  area,  plus  54 
currentiy-unregulated  counties  in 
Kansas,  Missouri,  Illinois,  Iowa, 
Nebraska  and  Colorado,  pliis  8  counties 
in  central  Missouri  *{six  fewer  than  in 
the  proposed  rule)  that  are  not 
considered  to  be  part  of  the  distribution 
area  of  an  imregulated  handler  in 
central  Missouri,  *plus  7  currently 
unregiilated  Colorado  counties  located 
between  the  current  Western  and 
Eastern  Colorado  order  areas. 

8.  SOUTHWEST— current  marketing 
areas  of  Texas  and  New  Mexico- West 
Texas  Federal  milk  orders,  with  the 
addition  of  two  currently-unregulated 
northeast  Texas  counties  and  47 
currenUy-imregidated  counties  in 
southwest  Texas. 

9.  ARI2M3NA-LAS  VEGAS— current 
marketing  area  of  Central  Arizona,  plus 
the  Clark  County,  Nevada,  portion  of  the 
current  Great  Basin  marketing  area,  plus 
eight  currenUy-unregidated  Arizona 
counties. 

*10.  WESTERN— current  marketing 
areas  of  the  Southwestern  Idaho-Eastern 
Oregon  and  Great  Basin  Federal  milk 
orders,  minus  Clark  Coimty.  Nevada. 
*The  Western  Colorado  order  area, 
proposed  to  be  included  in  the  Western 
order  area,  is  instead  included  in  the 
consolidated  Central  order. 

11.  PACIFIC  NORTHWEST— current 
marketing  area  of  the  Pacific  Northwest 
Federal  milk  order  plus  1  currentiy- 
unregulated  county  in  Oregon. 

The  consolidated  orders  presented 
herein  reflect  the  most  appropriate 
boundaries  for  the  purpose  of 
implementing  the  requirements  of  the 
Farm  Bill.  These  orders  attempt  to  avoid 
extending  regulation  to  handlers  whose 
primary  sales  areas  are  outside  current 
Federal  order  marketing  areas  and  who 
are  not  subject  to  Federal  order 
regulation.  These  orders  also  minimize 
the  regulatory  burden  placed  on 
handlers. 

Based  on  October  1997  data,  it  is 
projected  that  306  distributing  plants 
will  be  fully  regulated  and  32 
distributing  plants  will  be  exempt.  The 
number  of  fully-regulated  small 
businesses  will  be  111.  The  number  of 
fully-regulated  small  businesses  is  down 
frt>m  164,  a  32  percent  decline  from  the 
proposed  rule.  This  is  mainly  a  result 
bom  either  large  business  acquisitions 
of  these  small  businesses  or  because 
they  have  gone  out  of  business.  Two 
small  businesses  that  are  currentiy 
unregulated  will  become  regulated  and, 
as  mentioned  previously,  14  fully 
regulated  and  four  partially-regulated 
small  businesses  will  become  exempt. 
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Basic  Formula  Price 

The  IRFA  reviewed  the  basic  formula 
price  replacement  options  considered. 
These  options  included  pricing 
components  based  on  their  value  in 
manufactured  products  which  was 
proposed  and  is  adopted  in  the  final 
decision,  economic  formulas,  futures 
markets,  cost  of  production,  competitive 
pay  pricing,  and  pricing  differentials 
only. 

The  rule  closely  follows  the  pricing 
plan  described  in  the  proposed  rule  by 
replacing  the  current  basic  formula 
price  (BFP)  with  a  multiple  component 
pricing  system  that  derives  component 
values  from  surveyed  prices  of 
manufactiired  dairy  products.  The 
adopted  pricing  system  determines 
butterfat  prices  for  milk  used  in  Class  II, 
Class  in  and  Class  IV  products  from  a 
butter  price;  protein  and  other  solids 
prices  for  milk  used  in  Class  m  products 
from  cheese  and  whey  prices;  and 
nonfat  solids  prices  for  milk  used  in 
Class  n  and  Class  IV  products  from 
nonfat  dry  milk  product  prices.  The 
specific  formulas  used  to  calciilate  the 
prices  are  described  in  complete  detail 
in  the  final  decision. 

All  market  participants,  both  large 
and  small,  would  be  affected  by  the  BFP 
replacement  in  the  same  manner.  There 
would  be  no  imeven  impact  on  market 
participants  on  the  basis  of  size. 
However,  the  existence  of  minimum 
order  pricing  serves  to  assure  that  large 
handlers  pay  no  less  for  their  milk  than 
smaller  entities,  and  that  small 
producers  receive  at  least  the  same 
minimum  uniform  price  for  the  milk  or 
components  of  milk  they  produce  as 
large  producers.  Consumers  can  be 
assured  that  the  prices  generally 
charged  for  dairy  products  are  prices 
that  reflect,  as  closely  as  possible,  the 
forces  of  supply  and  demand  in  the 
market. 

Impact  of  Multiple  Component  Pricing 
Pmvisions  on  Small  Entities 

As  set  forth  in  the  proposed  rule, 
seven  of  the  1 1  orders  adopted  in  the 
final  decision  provide  for  milk  to  be 
paid  for  on  the  basis  of  its 
components — multiple  component 
pricing  (MCP). 

Five  of  the  seven  MCP  orders  also 
provide  for  milk  values  to  be  adjusted 
according  to  the  somatic  cell  count  of 
producer  milk.  The  equipment  needed 
for  testing  milk  for  its  component 
content  can  be  very  expensive  to 
purchase,  and  requires  highly-skilled 
personnel  to  maintain  and  operate.  The 
cost  of  infra-red  analyzers  ranges  from 
just  under  $100,000  to  $200,000.  The 
infra-red  machines  that  are  used  by 


most  laboratories  would  test  for  total 
solids  and  somatic  cells  at  the  same 
time  the  butterfat  and  protein  tests  are 
done. 

No  new  report  forms  are  needed 
under  multiple  component  pricing; 
however,  some  additional  reporting  is 
necessary  to  enable  handlers'  values  of 
milk  to  be  determined  on  the  basis  of 
components,  and  to  assure  that 
producers  are  paid  correctly.  For  the 
market  administrators  to  compute  the 
producer  price  differential,  handlers 
would  need  to  supply  additional 
information  on  their  currently-required 
monthly  reports  of  receipts  and 
utilization.  In  addition  to  the  product 
pounds  and  butterfat  cxurently  reported, 
handlers  would  be  required  to  report 
pounds  of  protein,  pounds  of  other 
solids,  and,  in  5  of  the  orders,  somatic 
cell  information.  This  data  would  be 
required  from  each  handler  for  all 
producer  receipts,  including  milk 
diverted  by  the  handler,  receipts  from 
cooperatives  as  9(c)  handlers  (that  is, 
the  cooperative  acts  as  a  handler);  and, 
in  some  cases,  receipts  of  bulk  milk 
received  by  transfer  or  diversion. 

Since  producers  would  be  receiving 
payments  based  on  the  component 
levels  of  their  milk,  the  payroll  reports 
that  handlers  supply  to  producers  must 
reflect  the  basis  for  such  payment. 
Therefore  the  handler  would  be 
required  to  supply  the  producer  not 
only  with  the  information  currently 
supplied,  but  also,  (a)  the  pounds  of 
butterfat,  the  pounds  of  protein,  and  the 
pounds  of  other  solids  contained  in  the 
producer's  milk,  as  well  as  the 
producer's  average  somatic  cell  count, 
and  (b)  the  minimum  rates  that  are 
required  for  pa)nment  for  each  pricing 
factor  and,  if  a  different  rate  is  paid,  the 
effective  rate  also.  Many  handlers 
already  report  this  additional 
information.  It  should  be  noted  that 
handlers  already  are  required  to  report 
information  relative  to  pounds  pf 
production,  butterfat  and  rates  of 
payment  for  butterfat  and 
hundredweight  of  milk  to  the 
appropriate  Market  Administrator. 

Of  over  74,000  producers  whose  milk 
was  pooled  in  December  1996  under  23 
of  the  current  orders  that  would  be  part 
of  consolidated  orders  providing  for 
multiple  component  pricing,  the  milk  of 
52,500  of  these  producers  was  pooled 
under  13  current  orders  that  have  MCP. 
Handlers  in  these  markets  already  have 
incurred  the  initial  costs  of  testing  milk 
for  its  component  content,  and  have 
made  the  needed  transition  to  reporting 
the  component  contents  of  milk  receipts 
on  their  handler  reports  to  the  market 
administrators,  and  on  their  reports  of 
what  they  have  paid  producers. 


Of  the  remaining  21,750  producers 
who  would  be  affected  by  MCP 
provisions  under  a  Federal  order 
(including  an  estimated  20,650 
producers  qualifying  as  small 
businesses),  the  milk  of  approximately 
13,000,  or  60  percent,  currently  is 
received  by  handlers  who  test  or  have 
the  capability  of  testing  for  multiple  . 
components  and,  in  many  cases, 
somatic  cells.  Many  of  these  handlers 
also  report  component  results  to  the 
producers  with  their  payments.  Almost 
all  of  the  producers  whose  milk 
ciirrently  is  not  being  tested  or  paid  for 
on  the  basis  of  components  are  located 
in  the  New  England  and  New  York-New 
Jersey  marketing  areas,  which  would  be 
consolidated  vrith  the  Middle  Atlantic 
area  into  the  Northeast  order. 

Accommodation  has  been  made  to 
ameliorate  handlers'  expenses  of  testing 
producer  milk  for  component  content. 
As  component  pricing  plans  have  been 
adopted  under  a  number  of  the  present 
Federal  milk  orders  since  1988,  the 
component  testing  needed  to  implement 
these  pricing  plans  has  been  performed 
by  the  market  administrators 
responsible  for  the  administration  of  the 
orders  involved  for  handlers  who  have 
not  been  equipped  to  make  all  of  the 
determinations  required  under  the 
amended  orders.  It  has  been  made  clear 
in  the  decisions  under  which  these 
plans  have  been  adopted  that  handlers 
who  would  find  it  unduly  burdensome 
to  obtain  the  equipment  and  personnel 
needed  to  accomplish  the  required 
testing  may  rely  on  the  market 
administrators  to  verify  or  establish  the 
tests  under  which  producers  are  paid. 
As  noted  above,  however,  many 
handlers  not  now  subject  to  MCP 
provisions  imder  Federal  orders  have 
nevertheless  already  iindertaken 
multiple  component  testing  and 
payment  programs. 

Class  I  Price  Structure 

The  IRFA  discussed  two  price 
structure  options — location-specific 
differentials  (Option  lA)  and  relative- 
value  specific  differentials  (Option  IB). 
The  IRFA  set  forth  the  projected  impacts 
that  these  two  price  structures  would 
have  on  producers  and  processors. 

The  price  structure  aaopted  in  this 
final  decision  resulted  from  an 
examination  and  review  of  more  recent 
marketing  data  in  combination  vrith  the 
comments  received  on  the  proposed 
rule.  As  discussed  previously,  the 
Department  adopted  a  Class  I  price 
structure  that  provides  greater  structural 
efficiencies  in  the  assembly  and 
shipment  of  milk  and  dairy  products. 
The  adopted  Class  I  pricing  structure 
establishes  a  price  surface  that  utilizes 
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USDSS  model  results  adjusted  for  all 
known  plant  locations  and  establishes 
differential  levels  that  will  result  in 
prices  that  generate  sufficient  revenue  to 
assure  an  adequate  supply  of  milk.  The 
differential  levels  will  better  maintain 
equity  by  raising  the  level  40  cents  per 
hundredweight  higher  than  the  level 
proposed  in  Option  IB.  The  higher 
differential  level  reduces  the  Ukelihood 
of  class-price  inversions,  where  the 
Class  I  prices  are  below  the 
manufacturing  milk  prices  for  the 
month.  Updated  analysis  conducted  by 
the  Interagency  Dairy  Analysis  Team  in 
the  final  Regulatory  Impact  Analysis  '^ 
indicates  that  increasing  the  differential 
level  lessens  the  economic  impact  of 
moving  toward  more  market-orientation 
on  small  businesses. 

The  adopted  Class  I  price  structure 
reduces  Class  I  differentials  from 
current  levels  in  17  markets  ranging 
from  $0.04  per  hxmdredweight  in  the 
Ohio  Valley  order  to  $1.18  per 
hundredweight  in  the  Eastern  Colorado 
order.  Option  IB  would  have  reduced 
differentials  from  current  levels  in  29 
markets  ranging  from  $0.01  in  Central 
Illinois  order  to  $1.58  in  the  Eastern 
Colorado  order.  The  adopted  Class  I 
price  structure  will  increase  Class  I 
differentials  in  14  markets  ranging  frx>m 
$0.08  in  the  Greater  Kansas  City  order 
to  $0.57  in  the  Southeastern  Florida 
order  and  leaves  two  orders  unchanged. 
Option  IB  would  have  increased  Class 
I  differentials  in  only  two  markets — 
$0.15  in  Chicago  Regional  and  $0.17  in 
Southeastern  Florida — and  would  have 
left  two  orders  imchanged.  Option  lA 
would  have  increased  differentials  in  21 
markets  ranging  from  $0.01  per 
himdredweight  in  New  England,  New 
Yorit-New  Jersey,  and  Unr^ulated  New 
York  and  New  England  to  $0.50  in  the 
Upper  Midwest  order,  lowered 
differentials  in  seven  markets  from 
$0.04  in  Ohio  Valley  to  $0.18  in  Eastern 
Colorado,  and  left  four  markets 
unchanged. 

Although  the  adopted  Class  I  price 
structure  will  result  in  price  changes 
that  affect  both  large  and  small  entities, 
this  option  best  meets  the  objectives  of 
the  AMAA.  The  adopted  Class  I  price 
structxire  recognizes  that  there  are 
limitations  in  the  extent  that  the 
marketplace  can  be  relied  upon  to 
establish  prices  to  producers  that  are 
equitable  and  reasonable  given 
marketing  conditions.  Similarly,  it 
recognizes  that  handlers  will  be  assured 
a  higher  degree  of  price  equity.  The 


'^Copies  of  the  Regulatory  Impact  Analysis  can 
be  obtained  from  Dairy  Programs  at  (202)  720-4392, 
any  Market  Administrator  office,  or  via  the  Internet 
at  http://www.ams.usda.gov/dairy. 


adopted  Class  I  price  structiue  best 
provides  the  incentives  necessary  for 
increased  efficiency  in  the  organization 
and  distribution  of  the  milk  supply  and 
dairy  products. 

Classification  Provisions 

The  IRFA  discussed  the  classification 
of  milk  provisions  contained  in  the 
proposed  rule.  The  IRFA  concluded  that 
the  classification  of  milk  provisions 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  With  two  primary  exceptions, 
these  changes  are  adopted  in  the  final 
decision.  The  two  exceptions  are:  (1) 
Leaving  cream  cheese  as  a  Class  m 
product  as  currently  classified,  and  (2) 
leaving  the  fluid  milk  product  exclusion 
stande^  for  products  packaged  in  "all- 
metal,  hermetically-sealed  containers" 
as  currently  classified.  In  addition,  other 
minor  changes  have  been  made 
including  revising  the  shrinkage 
provisions  to  more  closely  resemble 
current  provisions,  re-adding  the 
provision  for  milk  that  is  dumped  or 
used  for  animal  feed,  and  classifying 
inventory  of  fluid  milk  products  and 
fluid  cream  products  in  bulk  form  in 
Class  IV.  One  additional  change,  as 
previously  discussed  in  the  comment 
section,  was  made  to  ensure  that 
producer-handlers  that  are  not  currently 
regulated  by  the  Federal  order  program 
will  maintain  this  status.  The  provisions 
improve  reporting  and  accounting 
procedures  for  handlers  and  provide  for 
greater  market  efficiencies. 

Conclusion 

A  review  of  the  impacts  on  small 
entities  of  consolidating  the  current 
Federal  milk  orders  into  11  orders  in 
conjxmction  with  the  basic  formula 
price  replacement,  classification 
provisions,  and  the  three  different  Class 
I  price  structure  options,  indicates  that 
the  provisions  set  forth  in  the  final 
decision  adhere  to  the  mandates  of  the 
Farm  Bill,  and  provides  more  market 
efficiencies  while  minimizing  the 
impact  of  these  regulations  on  small 
entities.  Since  the  Federal  order 
program  serves  to  benefit  dairy 
producers  by  regulating  dairy  processors 
through  classified  pricing,  provisions 
must  be  established  that  maintain  a 
balance  between  the  interests  of  small 
dairy  producers  and  processors.  The 
provisions  contained  in  the  final 
decision  best  maintain  this  balance. 

The  adoption  of  the  consolidated 
orders  and  the  provisions  contained 
therein,  including  the  adopted  Class  I 
price  structure,  will  affect  some  small 
entities.  Producers  located  in  the 
western,  southwestern,  and  northeastern 
areas  may  not  fore  as  well  as  producers 


in  other  parts  of  the  country  when 
comparing  the  all-milk  prices  and  cash 
receipts  from  milk  marketings  to  current 
baseline  projections.  These  producers 
represent  approximately  one-third  of  the 
total  producers  associated  with  Federal 
orders.  Of  these  producers,  about  30 
percent  are  considered  small  businesses. 
When  compared  to  the  baseline,  over  a 
6-year  period  from  the  years  of  2000- 
2005,  the  all-milk  price  for  all  Federal 
orders  is  expected  to  decrease  an 
average  of  $0.02  per  himdredweight. 
Changes  in  the  aU-market  price  on  an 
individual  order  basis  is  projected  to 
range  from  a  decrease  of  $0.50  per 
himdredweight  to  an  increase  of  $0.52 
per  hundredweight.  Cash  receipts  are 
expected  to  increase  by  an  estimated 
$222.3  million  primarily  because  of 
changes  in  transportation  payments  and 
the  pooling  of  additional  milk.  After 
adjusting  for  these  changes,  cash 
receipts  are  projected  to  decline  frtim 
the  baseline  an  average  of  $2.5  million 
during  the  6-year  period.  With  the 
baseline  cash  receipts  averaging 
$16,944.5  million  this  represents  a  very 
small  reduction. 

Since  the  final  decision  is  projected  to 
have  minor  effects  on  where  milk  is 
produced,  little  impact  is  expected  on 
processors  or  manufacturers  of  dairy 
products.  A  majority  of  the  fully- 
regulated  processors  associated  with 
Federal  orders  will  benefit  from  a 
decrease  in  Class  I  prices.  About  209 
processors,  74  of  which  are  small 
businesses,  would  experience  decreases 
ranging  from  $0.04  to  $1.18  per 
hundredweight.  About  69  processors,  22 
of  which  are  small  businesses,  located 
primarily  in  the  Midwest  and  Florida 
areas,  would  experience  Class  I  price 
increases  ranging  from  $0.08  to  $0.57 
per  hundredweight.  About  28 
processors,  14  of  which  are  small 
businesses,  would  experience  no  change 
in  Class  I  prices. 

Implementing  the  consolidated  orders 
with  the  modified  Option  IB  price 
structure  would  have  a  sigmficant 
impact  on  many  small  entities,  both 
producers  and  processors.  Producers 
located  everywhere  except  the  Midwest 
and  Florida  regions  would  have  been 
negatively  impacted.  When  compared  to 
the  baseline,  over  a  6-year  period  from  ^ 
the  years  of  2000-2005,  the  all-milk 
price  for  all  Federal  orders  was 
projected  to  annually  average  $0.09  per 
hundredweight  lower,  with  individual 
order  changes  ranging  frtim  -  $0.61  per 
hundredweight  to  $0.42  per 
himdredweight.  Cash  receipts  were 
expected  to  annually  average  over  $100 
million  less  than  the  baseline,  a  .01 
percent  decrease. 
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Most  fully-regulated  fluid  processors 
would  have  benefitted  from  die  decrease 
in  Class  I  differentials.  Lower 
differentials  would  have  reduced  Class 
I  prices  in  29  of  the  current  markets 
from  between  $0.01  to  $1.58  per 
himdredweight.  Two  markets  woidd 
have  had  increases  of  $0.15  and  $0.17 
per  hundredweight  in  Class  I  prices. 
When  compared  to  the  baseline,  the 
Class  I  price  for  all  Federal  orders  was 
projected  to  average  $0.49  per 
himdredweight  lower  over  a  6-year 
period  bom  the  years  of  2000-2005. 
Lower  Class  I  prices  would  have  been 
expected  to  increase  U.S.  sales  of  fluid 
milk  by  98.8  million  poimds  annually. 
Most  fluid  processors  would  have 
benefitted  from  the  lower  fluid  milk 
prices  and  increased  fluid  milk  sales. 

Although  most  fluid  processors  would 
have  benefitted  from  the  consolidation 
of  orders  with  the  modified  Option  IB 
price  surface,  only  about  one-third  of 
the  fully-regulated  plants  are  small 
businesses  and  these  plants  may  have 
been  negatively  impacted.  With  less  of 
the  actual  value  of  fluid  milk 
represented  by  the  minimum  prices 
established  by  Federal  orders,  more 
emphasis  would  have  been  placed  on    • 
processors'  and  producers'  abilities  to 
negotiate  and/or  sustain  over-order 
prices  that  might  be  necessary  to 
maintain  an  adequate  supply  of  milk. 
This  would  have  resulted  in  less 
handler  equity  which  could  have  placed 
small  processors  at  a  disadvantage  in 
competing  for  a  supply  of  milk. 

Adoption  of  this  option  would  have 
resulted  in  large  fluid  processors 
benefitting  from  the  regulations  at  the 
expense  of  more  than  50  percent  of  the 
total  producers  who  would  have 
experienced  price  decreases. 
Additionally,  small  processors  would 
not  have  been  assured  equity  in 
competing  with  large  businesses  for  a 
milk  supply.  Hence,  the  Department 
determined  the  impact  of  consolidating 
orders  with  the  modified  Option  IB 
price  structxire  would  have  had  a  more 
biu-densome  financial  impact  on  a 
significant  number  of  small  businesses.  , 

Implementing  the  consolidated  orders 
with  the  Option  lA  price  structure 
would  have  minimal  overall  impact  on 
^all  businesses.  When  compared  to  the 
baseline,  the  all-milk  price  for  all 
Federal  orders  was  projected  to  average 
$0.03  per  hundredweight  higher,  with 
individual  order  changes  ranging  from 
-$0.66  per  hundredweight  to  $0.34  per 
hundredweight  over  a  6-year  period 
from  the  years  of  2000-2005.  Cash 
receipts  were  expected  to  average  over 
$482.1  million  more  than  the  baseline, 
a  .02  percent  increase.  Nearly  50  percent 


of  the  producers  would  have  benefitted 
from  this  modest  increase. 

Since  this  option  is  projected  to  have 
minor  effects  on  where  milk  is 
produced,  little  impact  would  have  been 
expected  on  processors  or 
manufact\u«rs  of  dairy  products.  Option 
lA  would  have  increased  Class  I 
differentials  by  an  average  of  $0.04  per 
himdredweight  resulting  in  the  all- 
market  average  Class  I  price  charged  to 
fluid  handlers  increasing  by  $0.08  per 
himdredweight  when  compared  to  the 
baseline  during  the  years  of  2000-2005. 
Processors  would  have  experienced  a 
Class  I  price  increase  in  21  of  the 
current  orders  ranging  frtim  $0.01  to 
$0.50  per  hundredweight,  affecting 
nearly  190  fully-regulated  processors  of 
which  about  one-third  are  small 
businesses.  Since  the  impact  of  the 
increased  Class  I  prices  would  have 
resulted  in  an  insignificant  decrease  in 
fluid  milk  consumption  within  the 
Federal  order  system,  a  decrease  of  17.1 
million  pounds,  and  within  the  U.S.,  a 
decrease  of  14.9  million  poimds,  this 
option  would  have  little  expected  effect 
on  processors  or  manufacturers  of  dairy 
products. 

hnplementing  the  consolidated  orders 
with  the  Option  lA  price  structure 
would  likely  have  minimized  the 
financial  impact  of  Federal  milk  orders 
on  small  entities.  However,  this  option 
does  not  fecilitate  the  movement 
towards  a  more  efficient  system  of 
supplying  fluid  milk  to  meet  market 
demands  within  the  Federal  order 
regulatory  program.  Although  this 
option  minimizes  the  impact  of 
regulations  on  small  businesses,  it  does 
not  best  meet  the  desired  outcomes  and 
objectives  of  the  final  decision. 

'The  provisions  adopted  in  the  final 
decision  best  fulfill  the  requirements  of 
the  AMAA  while  minimizing  the 
regulatory  burdens  on  small  businesses. 
The  consolidated  orders,  with  the 
adopted  Class  I  price  structure  and  other 
provisions,  ensures  that  the  Federal 
order  program  will  continue  to  establish 
and  maintain  market  stability  and 
orderly  marketing  conditions  for  milk; 
The  adopted  provisions  will  further 
provide  that  milk  prices  are  established 
at  levels  high  enough  to  generate 
sufficient  revenue  for  producers  to 
maintain  adequate  supplies  of  milk 
while  providing  equity  to  handlers.  The 
provisions  contained  in  the  final 
decision  do  not  unduly  or 
disproportionately  burden  small 
businesses. 

Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirements  contained  in  this  decision 
previously  were  approved  by  the  Office 


of  Management  and  Budget  (0MB) 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35)  under 
0MB  control  number  0581-0032, 
through  September  30,  2001. 

The  amendments  set  forth  in  the  final 
decision  do  not  contain  additional 
information  collections  that  require 
clearance  by  the  OMB  under  the 
provisions  of  44  U.S.C.  Chapter  35. 
Following  is  a  general  description  of  the 
reporting  and  recordkeeping 
requirements,  reasons  for  these 
requirements  and  an  estimate  of  the 
annual  burden  on  the  dairy  industry. 

Title:  Report  Forms  Under  Federal 
Milk  Orders  (From  Milk  Handlers  and 
Milk  Marketing  Cooperatives). 

OMB  Control  Number:  0581-0032. 

Expiration  Date  of  Approval: 
September  30,  2001. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Federal  Milk  Marketing 
Order  regulations  authorized  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
require  milk  handlers  to  report  in  detail 
the  receipt  and  utilization  of  milk  and 
milk  products  handled  at  each  of  their 
plants  that  are  regulated  by  a  Federal 
Order.  The  data  are  needed  to 
administer  the  classified  pricing  system 
and  related  requirements  of  each 
Federal  Order. 

Rulemaking  amendments  to  the 
orders  must  be  approved  in  referenda 
conducted  by  the  Secretary. 

The  terms  of  each  of  the  current  milk 
marketing  orders  are  found  at  7  CFR 
parts  1001-1199;  the  terms  of  each  of 
the  proposed  orders  in  this  document 
are  found  at  7  CFR  parts  1001-1135. 
The  authority  for  requiring  reports  is 
found  at  8c(5)  and  (7)  and  8d  of  the  Act. 
The  current  authority  for  requiring 
records  to  be  kept  is  found  in  the 
general  provisions  at  7  CFR  part  1000.5. 
In  the  final  decision,  this  authority  is 
found  in  the  general  provisions  at  7  CFR 
part  1000.27.  The  Act  also  provides  for 
milk  marketing  agreements,  but  there 
are  none  in  effect. 

A  Federal  milk  marketing  order  is  a 
regulation  issued  by  the  Secretary  of 
Agriculture  that  places  certain 
requirements  on  the  handling  of  milk  in 
the  area  it  covers.  It  requires  that 
handlers  of  milk  for  a  marketing  area 
pay  not  less  than  certain  minimum  class 
prices  according  to  how  the  milk  is 
used.  These  prices  are  established  under 
an  order  on  die  basis  of  evidence 
concerning  the  supply  and  demand 
conditions  for  milk  in  the  market.  A 
milk  order  requires  that  payments  for 
milk  be  pooled  and  paid  to  individual 
fanners  or  cooperative  associations  of 
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farmers  on  the  basis  of  a  uniform  or 
average  price.  Thus,  all  eligible  farmers 
(producers)  share  in  the  market  wide 
use-values  of  milk  by  regulated 
handlers. 

The  Report  of  Receipts  and  Utilization 
and  the  Producer  Payroll  Report  are 
completed  by  regulated  milk  handlers 
and  milk  mariieting  cooperatives  and 
are  the  principal  reporting  forms  needed 
to  administer  Federal  milk  marketing 
orders. 

The  orders  also  provide  for  the  public 
dissemination  of  market  statistics  and 
other  information  for  the  benefit  of 
producers,  handlers,  and  consumers. 
Each  milk  order  is  administered  by  a 
market  administrator  who  is  an  agent  of 
the  Secretary  of  Agricultiue.  Part  of  the 
market  administrator's  duties  ar6  to 
prescribe  reports  required  of  each 
handler,  and  to  assure  that  handlers 
properly  account  for  milk  and  milk 
products,  and  that  such  handlers  pay 
producers  and  associations  of  producers 
according  to  the  provisions  of  the  order. 
The  market  administrator  employs  a 
staff  that  verifies  handlers'  reports  by 
examining  records  to  determine  that  the 
required  pajrments  are  made  to 
producers.  Most  reports  required  fi-om 
handlers  are  submitted  monthly  to  the 
market  administrator.  Confidentiality  of 
information  collection  is  assured 
through  section  608(d)  of  the  Act,  which 
imposes  substantial  penalties  on  anyone 
violating  these  confidentiality 
requirements. 

The  forms  used  by  the  market 
administrators  are  required  by  the 
respective  milk  orders  that  are 
authorized  by  the  Act.  The  forms  are 
authorized  either  in  the  general 
provisions  (Part  1000)  or  in  the  sections 
of  the  respective  orders.  The  forms  are 
used  to  establish  the  quantity  of  milk 
received  by  handlers,  the  pooling  status 
of  handlers,  the  class-use  of  the  milk 
used  by  the  handler  and  the  butterfat 
content  and  amounts  of  other 
components  of  the  milk. 

The  fi^uency  of  performing  these 
recordkeeping  and  reporting  duties 
varies  according  to  the  form;  the 
fi^uency  ranges  firom  "on  occasion"  to 
"annually"  but  "monthly"  is  perhaps 
most  common.  In  general,  most  of  the 
information  that  handlers  report  to  the 
market  administrator  is  readily  available 
from  normally  maintained  business 
records.  Thus,  the  burden  on  handlers 
to  complete  these  recordkeeping  and 
reporting  requirements  is  expected  to  be 
minimal.  In  addition,  assistance  in 
completing  forms  is  readily  available 
from  market  administrator  offices. 

Regarding  the  use  of  improved 
information  technology  to  reduce  the 
reporting  and  recordkeeping  burden,  the 


information  requested  is  the  minimum 
necessary  to  carry  out  the  program. 
Since  the  type  of  information  required 
to  be  collected  and  the  certification  and 
reporting  of  that  information  is  required, 
no  other  alternative  to  the  mode  of 
information  collection  has  been  found. 
However,  where  possible,  reported 
information  is  accepted  using  computer 
tapes  or  diskettes  as  alternatives  to 
submitting  the  requested  information  on 
these  report  forms.  Comments  were 
requested  to  help  assess  the  nimiber  of 
handlers  using  computers,  word 
processors  and  other  electronic 
equipment  to  create  and  store 
documents,  as  well  as  the  extent  to 
which  the  Internet  is  used  to  exchange 
information. 

We  are  confident  that  the  information 
we  collect  does  not  duplicate 
information  already  available.  Dairy 
Programs  has  an  ongoing  relationship 
with  many  organizations  in  the  dairy 
industry  that  also  respond  to  other 
governmental  agencies.  Thus,  we  are 
aware  of  the  reports  dairy  industry 
organizations  are  submitting  to  other 
government  agencies. 

Information  collection  requirements 
have  been  reduced  to  the  minimum 
requirements  of  the  orders,  thus 
minimizing  the  burden  on  all 
handlers — ^those  considered  to  be  small 
as  well  as  large  entities.  Forms  require 
only  a  minimal  amoimt  of  information 
which  can  be  suppUed  without  data 
processing  equipment  or  a  trained 
statistical  staff.  The  primary  source  of 
data  used  to  complete  the  forms  are 
routinely  used  in  all  business 
transactions.  Thus,  the  information 
collection  and  reporting  burden  is 
relatively  small.  Requiring  the  same 
reporting  requirements  for  all  handlers 
does  not  significantly  disadvantage  any 
handler  that  is  smaller  than  industry 
average. 

If  the  collection  of  this  information 
were  conducted  less  frequenUy,  data 
needed  to  keep  the  Secretary  informed 
concerning  industry  operations  would 
not  be  available.  Timing  and  fi«quency 
of  the  various  reports  are  such  to  meet 
the  needs  of  the  industry  and  yet 
minimize  the  burden  of  the  reporting 
public. 

The  collection  of  the  required 
information  is  conducted  in  a  manner 
consistent  with  guidelines  in  5  CFR 
1320.6.  The  orders  require  that  the 
market  administrator  compute  monthly 
minimum  prices  to  producers  based  on 
monthly  information.  Without  monthly 
information,  the  market  administrator, 
for  example,  would  not  have  the 
information  to  compute  each  monthly 
price,  nor  to  know  if  handlers  were 
paying  producers  on  dates  prescribed  in 


the  order,  such  as  the  partial  payment 
for  milk  received  the  first  15  days  of  the 
month  and  the  final  payment  which  is 
payable  after  the  end  of  the  month.  The 
Act  imposes  penalties  for  order 
violations,  such  as  the  failure  to  pay 
producers  not  later  than  prescribed 
dates.  The  orders  require  payments  to 
and  bom  the  producer-settlement  fund 
to  be  made  monthly.  Also,  class  prices 
are  based  on  the  monthly  Basic  Formula 
price  series. 

Annual  Reporting  and  Recordkeeping 
Burden 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.87  hours  per 
response. 

Respondents:  Milk  Handlers  and  Milk 
Marketing  Cooperatives. 

Estimated  Number  of  Respondents: 
772. 

Estimated  Number  of  Responses  per 
Respondent:  35. 

Estimated  Total  Aimual  Burden  on 
Respondents:  23,858  hours. 

Estimated  aimual  cost  to  respondents 
for  report  preparation:  $276,514  (23,858 
hours  at  $11.59  per  hour).  Although 
hovuly  rates  vary  among  handlers  in 
various  localities,  the  wage  paid  to 
clerical  workers  engaged  in  report 
preparation  is  estimated  to  be 
comparable  to  about  a  grade  GS-7,  step 
1. 

It  is  important  to  note  that  the  biuden 
being  reported  is  an  estimate  of  the 
amoimt  of  time  that  would  be  required 
of  current  program  participants. 

It  is  expected  that  the  final  decision 
should  have  littie  impact  on  the 
reporting  and  recordkeeping  burden  on 
handlers  regulated  under  the  Federal 
milk  marketing  order  program.  In  fact, 
as  a  result  of  the  consolidation  of 
Federal  orders  from  31  to  11  as 
proposed,  an  overall  reduction  in 
reporting  and  recordkeeping 
requirranents  may  occur  due  to  greater 
imiformity  in  forms  used  and  fewer 
"special"  forms  that  currenUy  apply  to 
one  or  a  few  orders.  There  should  also 
be  a  reduction  in  the  burden  on 
handlers  that  currentiy  file  reports  for 
individual  orders  that  are  being 
consolidated. 

Non-substantial  changes  woiUd  be 
necessary  on  the  required  reports  and 
records  to  correctly  identify  the  new 
Federal  market  order  (e.g.  Uie  current — 
and  separate — reports  for  the  Upper  * 
Florida,  Tampa  Bay  and  Southeastern 
Florida  marketing  areas  would  be 
combined  into  one  report  for  the  Florida 
marketing  area). 
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Request  for  Public  Input  on  Analyses 

Comments  on  the  Executive  Order 
12866  analysis,  the  initial  regulatory 
flexibility  analysis,  and  the  paperwork 
reduction  analysis  were  requested  in  the 
proposed  rule,  which  was  published  in 
the  Federal  Register  on  January  30, 
1998.  Specifically,  interested  parties 
were  invited  to  submit  conmients  on  the 
regulatory  and  informational  impacts  of 
this  proposed  rule  on  small  businesses. 
More  than  1 ,000  comments  were 
received  from  interested  parties  that 
specifically  stated  or  documented  they 
were  small  businesses.  However,  this 
nimiber  may  not  be  fully  representative 
of  the  number  of  small  businesses  that 
actually  submitted  comments  because  a 
majority  of  commenters  did  not  indicate 
their  size.  A  few  comments  specifically 
addressed  the  initial  regulatory 
flexibility  analysis  (IRFA),  the  Executive 
Order  12866,  and  the  Paperwork 
Reduction  Analysis.  These  comments 
have  been  considered  and  addressed 
above. 

Preliminary  Statement 

The  material  issues  in  this  rule  relate 
to: 

1.  Consolidation  of  marketing  areas. 

2.  Basic  formula  price  replacement  and 

other  class  price  issues. 

3.  Class  I  pricing  struct\ire. 

4.  Classification  of  milk  and  related 

issues. 

5.  Provisions  applicable  to  all  orders. 

6.  Regional  issues: 

a.  Northeast  Region. 

b.  Southeast  Region. 

c.  Midwest  Region. 

d.  Western  Region. 

7.  Miscellaneous  and  administrative 

matters. 

a.  Consolidation  of  the  marketing 
service,  administrative  expense, 
and  producer-settlement  funds. 

b.  Consolidation  of  the  transportation 
credit  balancing  funds. 

c.  General  findings. 

n.  Discussion  of  Material  Issues  and 
Amendments  to  the  Orders 

A  discussion  and  explanation  of  the 
material  issues  and  determinations 
contained  in  this  rule  are  as  follows: 

1.  Consolidation  of  Marketing  Areas 

Subtitle  D,  Chapter  1  of  the  1996  Farm 
Bill,  entitled  "Consolidation  and  Reform 
of  Federal  Milk  Marketing  Orders," 
requires,  among  other  things,  that  the 
Federal  milk  marketing  orders  be 
limited  to  not  less  than  10  and  not  more 
than  14.  Nearly  1,300  public  comments 
received  in  response  to  the  proposed 
rule  addressed  the  subject  of  order 
consolidation.  Precediiig  the  proposed 


rule,  two  preliminary  reports  on  order 
consolidation  were  issued  by  the 
Agricultural  Marketing  Service's  Dairy 
Division,  in  December  1996  and  May 

1997.  The  proposed  rule,  issued  in 
January  1998,  included  consideration  of 
public  comments  received  in  response 
to  these  preliminary  reports. 

The  1996  Farm  Bill  specifically 
provides  for  the  inclusion  of  California 
as  a  separate  Federal  milk  order,  but  the 
provision  is  contingent  upon  petition 
and  approval  by  Califomia  producers. 
The  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Bill,  passed  in  October 

1998,  extended  the  time  for 
implementing  Federal  milk  order  reform 
amendments  from  April  4, 1999  to 
October  1, 1999.  The  legislation 
provides  that  Califomia  has  from  the 
date  of  issuance  of  this  final  decision 
until  September  30, 1999,  to  become  a 
separate  Federal  milk  order.  This 
additional  time  is  intended  to  allow 
Califomia  dairy  interests  the 
opportunity  review  this  final  decision  to 
determine  whether  a  Federal  milk  order 
for  Califomia,  consistent  with  the 
provisions  adopted  for  the  consolidated 
orders,  woidd  best  meet  their  milk 
marketing  regulatory  needs. 

Over  150  comments  were  received 
that  addressed  the  issue  of  a  Federal 
milk  order  for  Califomia,  with 
approximately  120  of  them  being  a  form 
letter  advocating  a  California  Federal 
milk  order.  These  conunents,  and  a 
number  of  additional  individual 
comments,  came  primarily  frtim 
commenters  outside  Califomia  who 
expressed  a  need  for  Califomia  and 
Federal  order  prices  for  milk  used  in 
manufactured  products  to  be  in  closer 
alignment  to  eliminate  Califomia 
manufacturers'  perceived  competitive 
advantage  in  product  prices. 

Interest  in  a  Federal  milk  order  has 
been  expressed  by  some  CaUfomia 
producers,  but  for  the  most  part 
Califomia  commenters  expressed  a 
desire  to  have  a  chance  to  study  and 
comment  on  this  final  decision  before 
deciding  whether  to  pursue  a  proposal 
for  a  Califomia  Federal  order. 

The  preliminary  reports,  the  proposed 
mle,  and  this  find  decision  concerning 
order  consolidation  were  prepared  using 
data  gathered  about  receipts  and 
distribution  of  fluid  milk  products  by  all 
known  distributing  plants  located  in  the 
47  contiguous  states,  not  including  the 
State  of  Califomia.  Data  describing  the 
sources  and  disposition  of  fluid  milk 
products  for  the  month  of  October  1995 
were  used  to  compile  the  initial 
Preliminary  Report.  In  response  to 
comments  and  questions  about  certain 
marketing  area  boundaries  and  changes 


in  marketing  conditions  in  some  of  the 
markets  after  publication  of  the  initial 
Preliminary  Report,  data  concerning 
those  markets  was  updated  to  January 
1997,  and  more  detailed  information 
was  gathered  regarding  the  geographic 
distribution  of  route  sales  by  individual 
handlers  and  their  specific  sources  of 
producer  milk.  The  updated  and  more 
detailed  data  were  used  in  re-examining 
the  appropriate  boundaries  of  the 
initially-suggested  Northeast, 
Appalachian,  Southeast,  Mideast, 
Central,  and  Western  marketing  areas 
for  the  Revised  Preliminary  Report  on 
Order  Consolidation.  The  Revised 
Preliminary  Report,  in  tum,  was 
modified  on  the  basis  of  comments 
received  for  development  of  the 
proposed  rule. 

Nearly  1,300  comments  filed  in 
response  to  the  proposed  rule  had  some 
applicability  to  the  topic  of  order 
consolidation.  Approximately  750  of 
these  comments  were  received  as  6  form 
letters,  one  of  which  (filed  by 
approximately  120  commenters) 
advocated  a  national  marketing  area 
map  comprised  of  10  order  areas 
covering  all  of  the  contiguous  48  states. 
The  other  form  letters  advocated  the 
addition  of  currently-unregulated  area 
to  the  Northeast  area.  Another  350 
comments  also  addressed  the 
desirability  of  adding  unregulated  areas 
to  the  proposed  consolidated  marketing 
areas  (primarily  the  Northeast),  with 
only  about  55  of  these  being  opposed  to 
the  inclusion  of  imregulated  areas. 

The  comments  specifically  applicable 
to  each  of  the  consolidated  marketing 
areas  are  described  in  the  sections 
dealing  with  the  individual 
consolidated  areas. 

In  combination  with  consideration  of 
the  comments  received,  data  similar  to 
that  gathered  for  October  1995  were 
compiled  for  October  1997  to  determine 
whether  the  consolidated  marketing 
areas  delineated  in  the  proposed  rule 
continued  to  represent  the  most 
appropriate  boundaries  for  the  purpose 
of  implementing  the  requirements  of  the 
1996  Farm  Bill. 

The  October  1997  data  allowed  a 
"snapshot"  of  the  marketing  patterns  of 
fluid  milk  processors  for  that  month. 
The  regulatory  status  of  distributing 
plants  for  October  1997  is  known,  and 
the  regulatory  status  of  each  plant  could 
be  projected  on  the  basis  of  the  plant's 
receipts  and  dispositions,  and  where  its 
milk  was  distributed.  The  information 
in  the  sections  entitled  "Distributing 
Plants"  within  the  description  of  each 
marketing  area  are  based  on  the  October 
data,  as  are  the  lists  of  plants  and  pool 
plant  status  following  the  consolidation 
portion  of  this  decision.  It  should  be 
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understood  that  the  regulatory  status  of 
any  plant  can  change  whenever  its 
operations  or  areas  of  distribution 
change. 

The  result  of  the  examination  and 
analysis  of  the  more  recent  data  in 
combination  with  the  comments  on  the 
proposed  rule  was  to  modify 
significantly  from  the  proposed  rule  the 
marketing  areas  of  the  proposed 
Northeast  and  Western  orders,  and  to 
make  very  minor  modifications  to  the 
marketing  areas  of  the  proposed 
Southeast,  Mideast,  Upper  Nfidwest  and 
Central  orders. 

As  in  the  case  of  data  referring  to  the 
operations  of  less  than  three  handlers  or 
producers  in  the' preliminary  reports 
and  proposed  rule,  some  of  the  data 
used  to  determine  the  consolidated 
areas  is  restricted  from  use  by  the  public 
because  it  refers  to  individual  fluid  milk 
distributing  plants  and  the  origins  of 
producer  milk  supply  for  those  plants. 
However,  the  basis  for  the  marketing 
area  boundaries  is  described  as 
specifically  as  possible  without 
divulging  such  proprietary  information. 

The  same  seven  primary  criteria  as 
were  used  in  the  two  preliminary 
reports  and  the  proposed  rule  were  used 
to  determine  which  markets  exhibit  a 
sufficient  degree  of  association  in  terms 
of  sales,  proctuement,  and  structural 
relationships  to  warrant  consolidation. 
The  criteria  are  as  follows: 

1.  Overlapping  route  disposition.  The 
movement  of  packaged  milk  between 
Federal  orders  indicates  that  plants  from 
more  than  one  Federal  order  are  in 
competition  with  each  other  for  Class  I 
sales.  In  addition,  a  degree  of  overlap 
that  results  in  the  regulatory  status  of 
plants  shifting  between  orders  creates 
disorderly  conditions  in  changing  price 
relationships  between  competing 
handlers  and  neighboring  producers. 
This  criterion  is  considered  to  be  the 
most  important. 

2.  Overlapping  areas  of  milk  supply. 
This  criterion  applies  principally  to 
areas  in  which  major  proportions  of  the 
milk  supply  are  shared  between  more 
than  one  order.  The  competitive  factors 
affecting  the  cost  of  a  handler's  milk 
supply  are  influenced  by  the  location  of 
the  supply.  The  pooling  of  milk 
produced  within  the  same  prociu^ment 
area  imder  the  same  order  facilitates  the 
uniform  pricing  of  producer  milk. 
Consideration  of  the  criterion  of 
overlapping  prociuement  areas  does  not 
mean  that  all  areas  having  overlapping 
areas  of  milk  procurement  should  be 
consolidated.  An  area  that  supplies  a 
minor  proportion  of  an  adjoining  area's 
milk  supply  with  a  minor  proportion  of 
its  own  total  milk  production  while 
handlers  located  in  the  area  are  engaged 


in  minimal  competition  with  handlers 
located  in  the  adjoining  area  likely  does 
not  have  a  strong  enough  association 
with  the  adjoining  area  to  require 
consolidation. 

For  a  niunber  of  the  consolidated 
areas  it  would  be' very  difficult,  if  not 
impossible,  to  find  a  boundary  across 
wUch  significant  quantities  of  milk  are 
not  prociued  for  other  marketing  areas. 
In  such  cases,  analysis  was  done  to 
determine  where  the  minimal  amount  of 
route  disposition  overlap  between  areas 
occurred,  and  the  criterion  of 
overlapping  route  disposition  generally 
was  given  greater  weight  than 
overlapping  areas  of  milk  supply.  Some 
analysis  also  was  done  to  determine 
whether  milk  pooled  on  adjacent 
markets  reflects  actual  movements  of 
milk  between  markets,  or  whether  the 
variations  in  amoimts  pooled  imder  a 
given  order  may  indicate  that  some  milk 
is  pooled  to  take  advantage  of  price 
differences  rather  than  because  it  is 
needed  for  Class  I  use  in  the  other 
market. 

3.  Number  of  handlers  within  a 
market.  Formation  of  larger-size  markets 
is  a  stabilizing  frictor.  Shifts  of  milk  and/ 
or  plants  between  markets  becomes  less 
of  a  disruptive  factor  in  larger  markets. 
Also,  the  existence  of  Federal  order 
markets  with  handlers  too  few  in 
number  to  allow  meaningful  statistics  to 
be  published  without  disclosing 
proprietary  information  should  be 
avoided. 

4.  Natiual  boundaries.  Natural 
boundaries  and  barriers  such  as 
moimtains  and  deserts  often  inhibit  the 
movement  of  milk  between  areas,  and 
generally  reflect  a  lack  of  population 
{limiting  the  range  of  the  consumption 
area}  and  lack  of  milk  production. 
Therefore,  they  have  an  efifect  on  the 
placement  of  marketing  area  boimdaries. 
In  addition,  for  the  purposes  of  market 
consolidation,  large  unregulated  areas 
and  political  boimdaries  also  are 
considered  a  type  of  natural  barrier. 

5.  Cooperative  association  service 
areas.  While  not  one  of  the  first  criteria 
used  to  determine  marketing  areas, 
cooperative  membership  often  may  be 
an  indication  of  market  association. 
Therefore,  data  concerning  cooperative 
membership  can  provide  additional 
support  for  combining  certain  marketing 
areas. 

6.  Features  or  regulatory  provisions 
common  to  existing  orders.  Markets  that 
already  have  similar  regulatory 
provisions  that  recognize  similar 
marketing  conditions  may  have  a  head 
start  on  the  consolidation  process.  With 
calculation  of  the  basic  formula  price 
replacement  on  the  basis  of 
components,  however,  this  criterion 


becomes  less  important.  The 
consolidation  of  markets  having 
different  payment  plans  will  be  more 
dependent  on  whether  the  basic  formula 
component  pricing  plan  is  appropriate 
for  a  given  consolidated  market,  or 
whether  it  would  be  more  appropriate  to 
adopt  a  pricing  plan  using 
hundredweight  pricing  derived  bom 
component  prices. 

7.  Milk  utilization  in  common  dairy 
products.  Utilization  of  milk  in  similar 
manufactured  products  (cheese  vs. 
butter-powder)  was  also  considered  to 
be  an  important  criterion  in  determining 
how  to  consoUdate  the  existing  orders. 

CominentB  on  Consolidation  Criteria 

Most  of  the  comments  relative  to 
order  consolidation  criteria  were 
submitted  prior  to  publication  of  the 
proposed  rule.  It  was  the  overall 
opinion  of  the  commenters  that 
overlapping  route  disposition  and  milk 
procurement  are  the  most  important 
criteria  to  consider  in  the  consolidation 
process.  In  addition,  Class  I  use 
percentages  and  regulation  on  the  basis 
of  handler  location  were  noted  as 
important  criteria  to  consider.  To  some 
extent,  the  consolidated  marketing  areas 
included  in  this  final  decision  do 
combine  markets  with  similar  Class  I 
utilization  rates  rather  than  markets  that 
would  result  in  Class  I  use  percentages 
being  more  imiform  between  markets. 
This  result  occurs  because  adjoining 
markets,  where  most  of  the  sales  and 
procurement  competition  takes  place 
between  handlers  regulated  under 
different  orders,  tend  to  have  similar 
utilization  rates  rather  than  because  the 
criterion  is  one  that  should  be  used  to 
determine  appropriate  consolidations. 
Also,  Class  I  utilization  rates  are  a 
function  of  how  much  milk  is  pooled  on 
an  order  with  a  given  amount  of  Class 
I  use.  Differences  in  rates,  to  the  extent 
they  result  in  differences  in  blend  prices 
paid  to  producers,  provide  an  incentive 
for  milk  to  move  from  markets  with 
lower  Class  I  utilization  percentages  to 
markets  with  higher  Class  I  use. 

Regulation  of  processors  on  the  basis 
of  their  location  rather  than  their  sales 
areas  has  largely  been  incorporated  in 
the  consolidated  orders  by  a  provision 
that  would  pool  a  handler  under  the 
order  for  the  area  in  which  the  handler 
is  located  unless  more  than  50  percent 
of  the  handler's  Class  I  route 
dispositions  are  distributed  in  another 
order  area.  This  provision  should  help 
to  assure  that  the  order  under  which  a 
distributing  plant  is  pooled  will  not 
change  from  month  to  month,  and  that 
a  plant  operator  is  subject  to  the  same 
provisions,  such  as  producer  pay  prices, 
as  are  its  primary  competitors. 
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The  consolidated  orders  also  include 
provisions  that  lock  plants  processing 
primarily  ultra-high  temperature  (UHT) 
or  extended  shelf-life  milk  into 
regulation  under  the  order  for  the  area 
in  which  the  plant  is  located.  Such 
plants  often  have  widely  dispersed 
route  sales  into  a  number  of  order  areas, 
with  sporadic  deliveries  to  different 
areas.  Without  some  type  of  lock-in 
provision,  such  a  plant  may  be  pooled 
in  several  different  orders  in  as  many 
months.  At  the  same  time,  the  plant's 
milk  supply  generally  is  procured  from 
a  given  group  of  producers  located  in 
the  same  area  as  the  UHT  (or  extended 
shelf-life)  plant.  Having  the  plant 
pooled  under  a  succession  of  different 
orders  with  widely  varying  blend  prices 
creates  a  disorderly  condition  for  the 
producers  involved. 

On  the  basis  of  the  distributing  plant 
pooling  standards  included  for  all 
eleven  orders  in  this  final  decision, 
there  are  three  non  UHT  pool 
distributing  plants  that  would  have 
more  sales  in  an  order  area  other  than 
the  one  in  which  they  are  regulated. 
Two  of  these  plants  are  the  Superbrand 
Dairy  Products  distributing  plant  in 
Greenville,  South  Carolina,  and  the 
Kroger  Dairy  distributing  plant  in 
Winchester,  Kentucky,  both  located  in 
the  Appalachian  order,  but  which  likely 
will  qualify  for  pooling  under  the 
Southeast  and  Mideast  orders.  In 
addition,  the  Hiland  Dairy  plant  in 
Fayetteville,  Arkansas,  in  the  Southeast 
consolidated  area,  likely  will  qualify  for 
pooling  under  the  Central  order.  In 
cases  in  which  these  plants  compete 
almost  entirely  for  a  producer  milk 
supply  in  the  area  in  which  they  are 
located,  lock-in  provisions  are 
incorporated  to  assure  that  the  plant  is 
pooled  where  located  for  the  purpose  of 
competitive  equity. 

Some  changes  in  regulatory  status  are 
expected  to  occur  because  of  the 
addition  of  regulated  area  (in  the 
Northeast),  the  consolidation  of 
marketing  areas,  changes  in  pooling 
standards,  and  changes  in  the 
definitions  of  types  of  plants.  The 
expected  changes  are  based  on  data 
collected  for  October  1997  and  may 
differ  in  some  respects  at  the  time  the 
consolidated  orders  go  into  effect. 

The  regulatory  status  of  three 
Vermont  handlers  is  expected  to  change 
from  partially  regulated  to  fully 
regulated  because  a  significant 
percentage  of  their  sales  is  in  areas  that 
will  be  added  to  the  Northeast 
consolidated  marketing  area,  and  a 
partially-regulated  New  York  handler  is 
expected  to  meet  the  pooling  standards 
because  of  the  consolidation  of 
marketing  areas.  Two  other  currently 


partially  regulated  handlers,  one  in  New 
York  and  one  in  Vermont,  are  expected 
to  become  fully  regulated  because  the 
pooling  provisions  of  the  consolidated 
order  will  be  more  like  those  of  all  the 
other  orders  than  is  ciurently  the  case 
in  the  New  York-New  Jersey  order.  Two 
plants  that  ciurently  are  fully  regulated 
on  the  basis  of  the  "grandfather"  clause 
of  the  New  York-New  Jersey  order  will 
become  partially  regulated  when  this 
provision  ceases  to  exist. 

In  the  consolidated  Appalachian 
marketing  area,  two  distributing  plants, 
one  currently  imregulated  and  one 
partially  regulated,  would  become  fully 
regulated  as  a  result  of  including  the 
marketing  area  of  the  Tennessee  Valley 
order,  terminated  in  October  1997. 
These  plants  both  were  fully  regulated 
imder  the  Tennessee  Valley  order,  and 
lost  their  regulatory  status  as  a  result  of 
the  termination. 

A  plant  currently  partially  regulated 
imder  the  Southeast  order  would 
become  fully  regulated  as  a  result  of 
"locking  in"  to  regulation  plants  that 
distribute  primarily  UHT  or  extended 
shelf-life  products.  Another  Southeast 
distributing  plant,  currently  fully 
regulated,  would  become  partially 
regulated  because  of  failure  to  meet  the 
consolidated  order's  pooling  standards. 

Two  distributing  plants  that  currently 
are  partially  regulated  under  the 
Chicago  Regional  order  would  become 
fully  regulated  under  the  consolidated 
Upper  Midwest  order  because  of  a 
change  in  the  definition  of  receipts  that 
are  used  in  the  calculation  of  percentage 
of  total  receipts  used  in  route 
disposition  for  the  determination  of 
pool  status. 

Three  plants,  one  in  each  of  the 
consolidated  Upper  Midwest,  Central, 
and  Pacific  Northwest  marketing  areas, 
would  change  regulatory  status  as 
depicted  in  the  attached  list  of 
distributing  plants  and  regulatory  status. 
These  plants  are  distributing  plants  that 
are  listed  as  being  fully  regulated  in 
October  1997  and  becoming  either 
partially  regulated  or  exempt  under  the 
consolidated  orders.  These  plants, 
having  small  amounts  of  route 
dispositions,  actually  were  pooled  on 
the  basis  of  their  performance  as  supply 
plants  or  as  part  of  supply  plant  iinits. 
It  is  unknown  whether  they  will 
continue  to  qualify  as  pool  supply 
plants,  but  will  not  meet  the  pool 
distributing  plant  standards  of  the 
consolidated  orders. 

In  the  Pacific  Northwest,  the  Oregon 
and  Washington  State  prison  systems 
both  operate  fluid  processing  plants  that 
have  route  distribution  in  commercial 
channels,  competing  with  regulated 
handlers.  These  plants  are  not  currently 


fully  regulated.  Under  the  consolidated 
order,  one  of  the  plants  will  be  partially 
regulated  only  with  respect  to  its 
commercial  sales,  and  the  other  will  be 
exempt  on  the  basis  of  size. 

Several  comments  advocated  that  all 
of  a  state's  territory  should  be  included 
in  one  Federal  order  to  assure  that  all 
producers  in  a  state  are  paid  on  an 
equitable  basis,  or  to  make  it  easier  to 
maintain  state  statistical  data.  One  of 
the  primary  reasons  for  Federal  milk 
orders  is  that  milk  marketing  occurs 
readily  across  state  boundaries,  making 
state  milk  marketing  regulation  more 
difficult  to  enforce.  It  is  important  that 
Federal  milk  marketing  areas  continue 
to  recognize  the  bee  interstate 
movement  of  milk  to  and  from  milk 
plants.  There  are  cases  where  natural 
boundaries  such  as  mountains  or  rivers 
may  result  in  part  of  a  state  having  a 
closer  marketing  relationship  with  an 
adjoining  state  than  with  other  areas  of 
the  same  state. 

Although  the  Revised  Preliminary 
Report  suggested  that  several  currently 
non-Federally  regulated  areas  be  added 
to  some  consolidated  marketing  areas, 
the  proposed  rule  omitted  areas  in 
which  handlers  are  subject  to  minimum 
Class  I  pricing  under  State  regulation 
unless  the  affected  handlers  or  States 
requested  inclusion.  This  final  decision 
continues  to  omit  such  areas,  and  also 
omits  currently-unregulated  areas  that 
comprise  a  significant  distribution  area 
for  currently-unregulated  handlers, 
some  of  which  were  proposed  to  be 
included  in  consolidated  areas. 

Considering  the  requirements  of  the 
1996  Farm  Bill,  consolidation  of  the 
existing  orders  does  not  necessitate 
expansion  of  the  consolidated  orders 
into  imregulated  areas  or  areas  in  which 
handlers  are  subject  to  minimum  Class 
I  pricing  uinder  State  regulation, 
especially  when  the  states'  Class  I  prices 
exceed  or  equal  those  that  would  be 
established  under  Federal  milk  order 
regulation.  Such  regulation  could  have 
the  effect  of  reducing  returns  to 
producers  already  included  under  State 
regulation  without  significantly 
affecting  prices  paid  by  handlers  who 
compete  with  Federally-regulated 
handlers. 

However,  there  are  numerous 
counties  and  portions  of  counties 
located  within  and  between  Federal 
order  marketing  areas  that  have  not  been 
included  in  the  defined  order  areas 
during  the  course  of  the  more  than  60 
years  the  program  has  developed.  In 
some  cases,  these  small  areas  were  left 
unregulated  many  years  ago  to  maintain 
the  imregulated  status  of  a  small 
handler.  In  others,  these  areas  probably 
formed  a  "buffer"  between  separate 
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smaller  order  areas  and  were  not 
incorporated  when  the  smaller  orders 
were  merged.  Some  of  these  areas  form 
"buffer"  zones  today  between  current 
order  areas  that  will  be  consolidated  in 
the  coiuse  of  this  process.  These  areas 
should  be  included  in  the  defined 
consolidated  marketing  areas  if  their 
inclusion  would  not  have  the  effect  of 
regulating  any  unregulated  handlers 
who  currently  distribute  milk  in  these 
areas.  The  issue  of  whether  to  regulate 
currently-imregulated  areas  is  discussed 
in  more  detail  with  regard  to  the 
individual  consolidated  marketing  areas 
in  the  sections  of  this  decision  dealing 
with  those  areas,  especially  the 
Northeast  area. 

The  occurrence  of  partial  coimties  in 
marketing  area  definitions  should  be 
minimized  for  the  purpose  of 
simplifying  handlers'  reporting  burden. 
The  continued  existence  of  these 
unregulated  areas,  partially  regulated 
coimties,  and  counties  split  between 
marketing  areas  serves  only  to 
complicate  the  reporting  of  route 
dispositions  outside  the  marketing  area 
by  regulated  distributing  plant  handlers 
for  the  purpose  of  determining  pool 
qualifications  and  increase  the  costs  of 
administering  the  orders. 

In  order  to  avoid  extending  Federal 
regulation  to  handlers  whose  primary 
sales  areas  are  outside  current  Federal 
order  marketing  areas  and  who 
ciurently  are  not  subject  to  Federal 
order  regidation,  it  has  been  determined 
that  the  appropriate  in-area  Class  I 
disposition  percentage  portion  of  the 
pool  distributing  plant  definition  is  25 
percent  for  all  orders.  Discussion  of  this 
provision  is  included  in  the  section  of 
this  decision  dealing  with  identical 
provisions.  The  25-percent  level  of  in- 
area  sales  will  assure  that  currently- 
regiUated  handlers  retain  their  pool 
status.  At  the  same  time,  increasing 
from  current  levels  the  percentage  of  in- 
area  sales  required  for  pool  status  under 
the  consolidated  orders  will  allow  State- 
regulated  and  most  other  non-Federally 
regulated  handlers  to  operate  at  their 
cmrent  level  of  sales  within  Federal 
order  areas  without  being  subject  to  full 
Federal  order  regulation. 

Cornell  University  Study 

In  addition  to  AMS'  analysis  of  the 
receipt  and  distribution  data  in  the 
development  of  this  decision. 


researchers  at  Cornell  University  also 
provided  input  on  potential 
consolidated  marketing  areas  early  in 
the  Federal  order  reform  process.  This 
input  was  part  of  Cornell's  partnership 
agreement  with  AMS  to  provide 
alternative  analyses  on  Federal  order 
reform  issues.  These  researchers  used  an 
economic  model  (the  Cornell  U.S.  Dairy 
Sector  Simulator,  or  USDSS),  to 
determine  10-14  optimal  marketing 
areas.  Cornell's  first  options  for  10-14 
marketing  areas  were  presented  at  an 
October  1996  invitational  workshop  for 
dairy  economists  and  policy  analysts 
held  in  Atlanta,  Georgia.  Based  on 
USDSS  model  results,  these  options 
would  residt  in  minimiun  cost  flows  of 
milk  using  the  known  concentrations  of 
milk  production  and  population, 
without  considering  the  location  of  milk 
plants.  The  marketing  area  maps  that 
were  circulated  using  these  first  results 
were  those  referenced  by  interested 
persons  who  cited  the  Cornell  results  in 
their  comments  on  the  Preliminary 
Reports  on  Order  Consolidation  and  on 
the  proposed  rule. 

A  second  set  of  options  was  presented 
by  Cornell  researchers  in  spring  1997. 
TTiese  options  were  generated  with  a 
further-developed  USDSS  model.  In 
updating  the  model,  the  researchers 
enhanced  the  inputs  to  its  model  as  a 
means  of  better  reflecting  the  actual 
structure  of  the  national  market  for  fluid 
milk  products.  These  model  updates 
allowed  for  determination  of  the 
minimum  cost  flows  of:  milk, 
intermediate  and  final  products  from 
producers  to  plants;  frt>m  plants  to 
plants;  and  from  plants  to  consumers  on 
the  basis  of  the  locations  of  milk 
supplies,  dairy  product  processing 
plants,  and  consumers.  The  enhanced 
model  is  intended  to  provide  for 
geographic  market  definition  on  the 
basis  of  a  resulting  set  of  optimal, 
efficient  simulated  flows  of  milk  and 
dairy  products  between  locations. 

Although  the  USDSS  model  considers 
important  factors  such  as  milk  supply 
and  demand  locations  and 
transportation  constraints  in 
determining  the  optimal  consolidated 
marketing  areas,  it  aggregates  processing 
locations,  sometimes  at  locations  that 
are  not  representative  of  where 
substantial  volumes  of  milk  are 
processed.  In  addition,  the  model  does 


not  consider  several  important  factors 
such  as  large  areas  that  are  not  Federally 
regulated  and  certain  economic  factors 
which  influence  the  movement  of  milk. 

AMS  is  unaware  of  any  other  analyses 
performed  to  determine  or  suggest 
consolidated  marketing  areas. 

As  noted  before,  AMS'  analysis 
focused  initially  on  distributing  plant 
receipts  and  distribution  infcHination  for 
October  1995,  updated  as  needed  for 
further  analysis  during  development  of 
the  proposed  rule.  Equivalent  data  was 
gathered  for  October  1997  to  assure  that 
the  consolidated  marketing  areas 
continue  to  represent  actual  marketing 
relationships  between  the  ciurem  order 
areas,  with  more  current  information 
used  as  needed  for  further  analysis.  The 
data  gathered  by  the  Dairy  Division  from 
Federal  Milk  Market  Administrators 
reflects  actual  movements  of  milk,  both 
irom.  production  areas  to  processing 
plants,  and  bora  processing  plants  to 
consxunption  areas.  This  final  decision 
considers  this  data,  the  seven  criteria 
described  fully  above,  and  information 
provided  by  the  USDSS  model  analysis. 

The  consolidated  marketing  area 
options  presented  by  Cornell  are  not 
adopted  because  the  USDSS  model  does 
not  adequately  reflect  issues  or  factors 
that  strongly  affect  which  ciurent 
marketing  areas  are  most  closely  related. 
For  this  reason,  this  decision  is  based  on 
data  reflecting  actual  distribution  and 
procurement  by  fluid  milk  processing 
plants. 

Marketing  Areas 

Following  are  maps  of  the  current 
marketing  areas  and  the  1 1  consolidated 
marketing  areas,  followed  by  brief 
descriptions  of  the  marketing  areas 
(with  those  modified  from  the  Proposed 
Rule,  and  the  modifications,  marked 
by*)  and  the  major  reasons  for 
consolidation.  A  more  detailed 
description  of  each  consolidated  order 
follows  this  summary. 

At  the  end  of  the  Order  Consolidation 
portion  of  this  decision  is  appended  a 
list  of  distributing  plants  associated 
with  each  consolidated  marketing' area, 
with  each  plant's  expected  regulatory 
status,  determined  on  the  basis  of  data 
describing  the  plants'  operations  diuing 
October  1997. 
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Eleven  Consolidated  Marketing  Areas 

*1.  NORTHEAST— current  marketing 
areas  of  the  New  England,  New  York- 
New  Jersey  and  Middle  AUantic  Federal 
milk  orders,  with  the  addition  of:  the 
contiguous  unregulated  areas  of  New 
Hampshire,  northern  New  York  and 
Vermont;  and  the  non-Federally 
regulated  portions  of  Massachusetts. 
*The  Western  New  York  State  order 
area  (ten  entire  and  5  partial  western 
New  York  counties)  proposed  to  be 
included  in  the  expanded  Northeast 
order  area  has  been  omitted.  The 
handlers  who  would  be  added  to  those 
currently  fully  regulated  imder  the  three 
separate  orders  either  have  a  sufficient 
percentage  of  their  route  disposition 
within  the  consolidated  marketing  area 
to  meet  the  pooling  requirements  or  are 
located  in  the  area  to  be  added. 

Reasons  for  consolidation  include  the 
existence  of  overlapping  sales  and 
procurement  areas  between  New 
England  and  New  York-New  Jersey  and 
between  New  York-New  Jersey  and 
Middle  Atlantic.  An  important  measiue 
of  association  is  evidenced  by  industry 
efforts  to  study  and  pursue 
consolidation  of  the  three  Federal  orders 
prior  to  the  1996  Farm  Bill. 

2.  APPALACHIAN— Current 
marketing  areas  of  the  Carolina  and 
Louisville-Lexington-Evansville  (minus 
Logan  County,  Kentucky)  Federal  milk 
orders  plus  the  marketing  area  of  the 
former  Tennessee  Valley  order,  with  the 
addition  of  21  currently-unregulated 
counties  in  Indiana  and  Kentucky. 

Overlapping  sales  and  procurement 
areas  between  these  marketing  areas  are 
major  factors  for  this  consolidation. 

3.  FLORIDA — ciurent  marketing  areas 
of  the  Upper  Florida,  Tampa  Bay,  and 
Southeastern  Florida  Federal  milk 
orders. 

Natural  boundary  limitations  and 
overlapping  sales  and  procurement 
areas  among  the  three  orders  are  major 
reasons  for  consolidation,  as  well  as  a 
measure  of  association  evidenced  by 
cooperative  association  proposals  to 
consolidate  these  three  marketing  areas. 
Further,  the  cooperative  associations  in 
this  area  have  worked  together  for  a 
number  of  years  to  acconunodate 
needed  movements  of  milk  between  the 
three  Florida  Federal  orders. 

*4.  SOUTHEAST— current  marketing 
area  of  the  Southeast  Federal  milk  order, 
plus  1  coimty  from  the  Louisville- 
Lexington-Evansville  Federal  milk  order 
marketing  area;  plus  1 1  northwest 
Arkansas  counties  and  22  entire 
Missouri  counties  that  currently  are  part 
of  the  Southwest  Plains  marketing  area; 
plus  6  Missouri  counties  that  currently 
are  part  of  the  Southern  Illinois-Eastern 


Missouri  marketing  area;  plus  16 
currently  unregulated  southeast 
Missouri  coimties  (including  4  that  were 
part  of  the  former  Paducah  marketing 
area);  plus  20  currently-imregulated 
Kentucky  counties  (including  5  from  the 
former  Paducah  marketing  area). 

*A  partial  Missoiu-i  county  that  has 
been  part  of  the  Southwest  Plains 
marketing  area  will  become  completely 
imregulated  to  minimize  the  reporting 
complications  caused  by  partially 
regulated  counties. 

Major  reasons  for  this  consolidation 
include  sales  and  prociirement  area 
overlaps  between  the  Southeast  order 
and  these  counties. 

*5.  MIDEAST— current  marketing 
areas  of  the  Ohio  Valley,  Eastern  Ohio- 
Western  Pennsylvania,  Southern 
Michigan  and  bidiana  Federal  milk 
orders,  plus  Zone  2  of  the  Michigan 
Upper  Peninsula  Federal  milk  order, 
and  most  currently-unregulated 
counties  in  Michigan,  Indiana  and  Ohio. 
*One  partial  and  3  entire  Counties  in 
north  central  Ohio  are  left  imregulated, 
since  they  represent  the  distribution 
area  of  a  currently-partially  regulated 
distributing  plant  (Toft  Dairy  in 
Sandusky,  Ohio). 

Major  criteria  for  this  consolidation 
include  the  overlap  of  fluid  sales  in  the 
Ohio  Valley  marketing  area  by  handlers 
from  the  other  areas  to  be  consolidated. 
With  the  consolidation,  most  route 
disposition  by  handlers  located  within 
the  Mideast  order  woiUd  be  within  the 
marketing  area.  Also,  nearly  all  milk 
produced  within  the  area  would  be 
pooled  under  the  consolidated  order. 
The  portion  of  the  Michigan  Upper 
Peninsula  marketing  area  included  in 
the  Mideast  consolidated  area  has  sales 
and  milk  procurement  areas  in  common 
with  the  Southern  Michigan  area  and 
has  minimal  association  with  the 
western  end  of  the  ciurent  Michigan 
Upper  Peninsula  marketing  area. 

*6.  UPPER  MIDWEST— current 
marketing  areas  of  the  Chicago  Regional, 
Upper  Midwest,  Zones  I  and  1(a)  of  the 
Michigan  Upper  Peninsula  Federal  milk 
orders,  and  unregulated  portions  of 
Wisconsin.  *The  Iowa  Federal  order 
marketing  area  portion  of  one  Illinois 
coimty,  in  which  Chicago  Regional 
handlers  have  the  preponderance  of 
sales,  is  added  to  the  consolidated 
Upper  Midwest  marketing  area,  andthe 
Chicago  Regional  portion  of  another 
Illinois  county,  in  which  Iowa  order 
handlers  have  the  preponderance  of 
sales,  is  removed  and  added  to  the 
consolidated  Central  area.  These 
changes  will  reduce  overlapping  route 
disposition  between  the  two 
consolidated  orders  and  reduce  the 


incidence  of  partial  counties  in 
marketing  areas. 

Major  consolidation  criteria  include 
an  overlapping  procurement  area 
between  the  Chicago  Regional  and 
Upper  Midwest  orders  and  overlapping 
procurement  and  route  disposition  area 
between  the  western  end  of  the 
Michigan  Upper  Peninsula  order  and 
the  Chicago  Regional  order.  A  number 
of  the  same  cooperative  associations 
market  member  milk  throughout  the 
consolidated  area. 

*7.  CENTRAL-Knirrent  marketing 
areas  of  the  Southern  Illinois-Eastern 
Missouri,  Central  Illinois,  Greater 
Kansas  City,  Southwest  Plains,  Eastern 
Colorado,  Nebraska-Western  Iowa, 
Eastern  South  Dakota,  Iowa  (*  less  the 
portion  of  an  Illinois  county  that  will 
become  part  of  the  consolidated  Upper 
Midwest  area)  and  *Westem  Colorado 
Federal  milk  orders,  *  plus  the  portion 
of  an  Illinois  county  currentiy  in  the 
Chicago  Regional  Federal  order  area, 
minus  11  northwest  Arkansas  counties 
and  1  partial  and  22  entire  Missouri 
counties  that  are  part  of  the  ciurent 
Southwest  Plains  marketing  area,  minus 
6  Missouri  counties  that  are  part  of  the 
current  Southern  Illinois-Eastern 
Missouri  marketing  area,  plus  54 
currently-unregulated  counties  in 
Kansas,  Missouri,  Illinois,  Iowa, 
Nebraska  and  Colorado,  plus  8  counties 
in  central  Missouri  *(six  fewer  than  in 
the  proposed  rule)  that  are  not 
considered  to  be  part  of  the  distribution 
area  of  an  luiregulated  handler  in 
central  Missouri,  *plus  7  currentiy 
unregulated  Colorado  counties  located 
between  the  current  Western  and 
Eastern  Colorado  order  areas. 

This  configuration  would  leave  31 
unregulated  counties  in  central  Missouri 
that  are  intended  to  delineate  the 
distribution  area  of  Central  Dairy  at 
Jefferson  City,  Missouri,  which  has 
limited  distribution  in  Federal  order 
territory. 

Major  criteria  on  which  this 
consolidation  is  based  include 
overlapping  route  disposition  and 
procurement  between  the  current 
orders.  The  consolidation  would  result 
in  a  concentration  of  both  the  sales  and 
supplies  of  milk  within  the  consolidated 
marketing  area.  The  consolidation 
would  colnbine  several  relatively  small 
orders  and  provide  for  the  release  of 
market  data  without  revealing 
proprietary  information.  In  addition, 
many  of  the  producers  in  these  areas 
share  membership  in  several  common 
cooperatives.  The  Western  Colorado 
area  has  become  more  closely  associated 
with  the  Eastern  Colorado  area  than 
with  the  Great  Basin  area  since  issuance 
of  the  proposed  rule. 
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8.  SOUTHWEST— current  marketing 
areas  of  Texas  and  New  Mexico-West 
Texas  Federal  milk  orders,  with  the 
addition  of  two  currently-unregulated 
northeast  Texas  counties  and  47 
currently-imregulated  coimties  in 
southwest  Texas. 

Major  criteria  supporting  this 
consolidation  include  sales  and 
procurement  area  overlaps  and  conunon 
cooperative  association  membership 
between  the  Texas  and  New  Mexico- 
West  Texas  marketing  areas,  and  similar 
marketing  concerns  with  respect  to 
trade  with  Mexico  for  both  orders. 
Addition  of  the  currently-imregulated 
Texas  coimties  will  result  in  the 
regulation  of  no  additional  handlers, 
and  will  reduce  handlers'  recordkeeping 
and  reporting  bm-den  and  the  market 
administrator's  administrative  costs. 

9.  ARIZONA-LAS  VEGAS— current 
marketing  area  of  Central  Arizona,  plus 
the  Clark  Coimty,  Nevada,  portion  of  the 
current  Great  Basin  marketing  area,  plus 
eight  currentiy-xmregulated  Arizona 
coimties. 


The  major  criterion  on  which  the 
consolidation  is  based  is  sales  overlap 
between  the  sole  Las  Vegas,  Nevada, 
handler  and  handlers  regulated  under 
the  Central  Arizona  order  in  both  Clark 
County,  Nevada,  and  unregulated 
portions  of  northern  Arizona.  The  Grand 
Canyon  and  sparsely  populated  areas  in 
the  northwest  part  of  Arizona,  and  the 
sparsely  populated  desert  region  of 
eastern  Arizona  constitute  natural 
barriers  between  this  and  adjacent 
marketing  areas.  In  addition,  the  most 
significant  relationship  between  this 
area  and  any  other  is  represented  by  the 
substantial  volumes  of  bulk  and 
packaged  milk  exchanged  between  the 
Arizona-Las  Vegas  area  and  Southern 
California. 

*10.  WESTERN— current  marketing 
areas  of  the  Southwestern  Idaho-Eastern 
Oregon  and  Great  Basin  Federal  milk 
orders,  minus  Clark  County,  Nevada. 
*The  Western  Colorado  order  area, 
proposed  to  be  included  in  the  Western 
order  area,  is  instead  included  in  the 
consolidated  Central  order.  The  major 
criteria  on  which  the  consolidation  is 


based  include  overlapping  sales 
between  Southwestern  Idaho-Eastern 
Oregon  and  Great  Basin,  as  well  as  a 
significant  overlap  in  procurement  for 
the  two  orders  in  five  Idaho  counties. 
The  two  orders  also  have  similar 
multiple  component  pricing  plans  and 
most  of  the  milk  used  in  nonfluid 
products  under  both  orders  is  used  in 
cheese. 

Collection  of  detailed  data  for 
individual  handlers  indicates  that  the 
strength  of  earlier  relationships  between 
the  former  Great  Basin  and  Lake  Mead 
orders  that  justified  their  1988  merger 
have  dwindled  significantly,  with  the 
Las  Vegas  area  now  more  closely  related 
to  a  combination  of  southern  Qdifomia 
and  Central  Arizona  handlers. 

11.  PACIFIC  NORTHWEST— current 
marketing  area  of  the  Pacific  Northwest 
Federal  milk  order  plus  1  currently- 
unregulated  county  in  Oregon.  The 
degree  of  association  with  other 
marketing  areas  is  insufficient  to 
warrant  consolidation. 


Table  1.— Market  Information:  Population,  Utilization,  Producer  Milk  and  Weighted  Average  Utilization 

Value  (WAUV)  in  Consolidated  Marketing  Areas 


Market 

Population ' 
(millions) 

Class  1  utiliza- 
tion 2  (percent) 

Producer  milk^ 
(1000  Itw.) 

WAUV" 
(percwt) 

Northeast  

49.0 

17.3 

14.1 

26.9 

31.0 

18.5 

21.5 

21.3 

5.7 

3.2 

9.0 

48.6 
85.0 
90.6 
85.6 
58.9 
24.1 
50.1 
53.4 
46.3 
32.5 
35.6 

1,962,335 
410,372 
217,952 
482,499 
1,040,112 
1.597,23? 
868,443 
649,872 
195,943 
304,129 
539,987 

$13.97 

AoDalachlan  .„ 

13.35 

1  Iwl IUQ    ••••••*••*■■  •■■■•••■■•■■■••■•■•••••■■•«••••••••■•■••■•••••••••••••••>••••■••■*■•••■••■■■••>••■•••*■••*•••■■••■ 

Souttieast ~ 

15.69 
13.60 

Mideast      .- 

13.42 

Uooer  Midwest    

12.94 

oGnifHi  •...•••*••••«>•••••■•••••••• ■■••■■■■■»••••■■•«•••■■■•«•••••«••••••••••••••••■••••■••' 

13.29 
13.97 

Arizona-Las  Veoas     „ 

13.84 

Western 

13.14 

Pacific  Northwest                               

13.33 

Total  _ 

217.5. 

N/A 

7,756.390 

N/A 

■  Based  on  July  1 .  1997  estimates. 

2  Based  on  October  1997  information,  for  plants  wtiich  would  be  fully  regulated  under  assumptk}ns  used  in  ttiis  decision. 

3  Not  a  blend  price— shown  solely  for  the  purpose  of  showing  impact  of  consolkjatkxi  on  utilization. 

Table  2.— Market  Information:  Number  of  Plants  in  Consolidated  Marketing  Areas 


Market 


Norttieast 

Appalachian  .... 

Fk>rida 

Southeast 

Mkleast  

Upper  Midwest 

Central  

Southwest 
Arizona-Las  Vegas 

Western , 

Pacifte  Northwest  ... 


Distributing  plants  ■ 


Fully  regulated 
(FR) 

64 
25 
12 
36 
51 
27 
36 
21 
5 
11 
19 


Exempt^ 


FR  small 
tHisinesses 


31 
4 
2 
3 

27 

13 
7 
5 
2 
5 

12 


Manufacturing 

and  supply 

plants ' 

95 
13 

4 
37 
59 
301 
84 
17 

3 
18 
27 
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Table  2.— Market  Information:  Number  of  Plants  in  Consolidated  Marketing  Areas— Continued 


Distributing  plants  ■ 

Manufacturing 

Maiicet 

Fully  regulated 

Exempt^ 

FR  small 
businesses 

and  supply 
plants  3 

Total .' 

306 

32 

111 

669 

1  Based  on  Octot>er  1997  Information.  Excludes:  (1)  out-of-business  plants  througti  December  1998;  and  (2)  new  plants  since  October  1997. 

2  Exempt  based  on  size  (less  tfian  150,000  lbs.  route  distribution  per  montfi). 
'  Based  on  May  1997  information. 


Descriptions  of  Consolidated  Marketing 
Areas 

Each  of  the  consolidated  order  areas 
is  described  in  the  text  following  this 
introduction.  The  criteria  which  were 
used  to  determine  which  areas  should 
be  consolidated  are  explained.  For  each 
consolidated  area,  the  following 
infonnation  is  included: 

Geography.  The  political  units  (states, 
counties,  and  portions  of  counties] 
included  in  each  area,  the  topography, 
and  the  climatic  conditions  are 
described  for  the  piirpose  of  delineating 
the  territory  to  be  incorporated  in  each 
consolidated  marketing  area  and 
describing  its  characteristics  pertaining 
to  milk  production  and  consumption. 
This  information  was  derived 
principally  from  Microsoft*  Encarta®  96 
Encyclopedia,  and  augmented  by 
several  U.S.  atlases. 

Population.  The  total  population  of 
each  area  and  its  distribution  within  the 
area  is  included  for  the  purpose  of 
identifying  where  milk  is  consimied. 
July  1, 1997,  population  estimates  were 
obtained  from  "CO-97-1  Estimates  of 
the  Population  of  Counties,"  Population 
Estimates  Program,  Population  Division 
of  the  U.S.  Bureau  of  the  Census. 

Metropolitan  Statistical  Area  (MSA) 
information  is  provided  by  the  United 
States  Office  of  Management  and  Budget 
(OMB),  which  defines  metropolitan 
areas  according  to  published  standards 
that  are  applied  to  Census  Bureau  data. 
To  be  described  as  an  MSA,  an  area  (one 
or  more  counties)  must  include  at  least 
one  city  with  50,000  or  more 
inhabitants,  or  a  Census  Bureau-defined 
urbanized  area  (of  at  least  50,000 
inhabitants)  and  a  total  metropolitan 
population  of  at  least  100,000  (75,000  in 
New  England).  Areas  with  more  than  1 
million  population  may  be  described  as 
"consolidated  metropolitan  statistical 
areas"  (CMS As)  made  up  of  component 
parts  designated  as  primary 
metropolitan  statistical  areas  (PMSAs). 
For  purposes  of  the  marketing  area 
descriptions  in  this  decision,  the  term 
"MSA"  also  includes  CMSAs  and 
PMSAs. 

Per  capita  consumption.  Available 
data  pertaining  to  per  capita 


consimiption  is  discussed  to  help 
describe  how  much  milk  is  needed  to 
supply  the  fluid  needs  of  the  population 
of  each  marketing  area.  Per  capita 
consumption  numbers  were  estimated 
by  state  using  data  from  a  report  on  "Per 
Capita  Sales  of  Fluid  Milk  Products  in 
Federal  Order  Markets,"  published  in 
the  December  1992  issue  of  Federal 
Milk  Order  Market  Statistics,  »391, 
issued  May  1993.  This  data  was  the 
most  recent  available. 

Production.  A  description  of  the 
amount  and  sources  of  milk  production 
for  the  market  is  included  for  the 
purpose  of  identifying  the  supply  area 
for  each  consolidated  marketing  area. 
Production  data  by  state  and  coimty  for 
each  Federal  milk  order  was  compiled 
from  information  collected  by  the 
offices  administering  the  current 
Federal  milk  orders  (market 
administrators'  offices).  For  most  of  the 
consolidated  marketing  areas, 
production  data  has  been  updated  to 
October  1997.  For  several  of  the 
consolidated  areas,  however,  October 
1997  data  is  difficult  to  compile  and, 
when  compared  with  previously 
published  statistics,  may  yield 
confidential  information.  For  these 
areas,  the  data  cited  in  the  proposed 
rule  has  been  used  to  describe  the 
sources  of  milk  for  the  consolidat Al 
market. 

Distributing  plants.  For  each 
marketing  area  the  number  and  types  of 
distributing  plants  expected  to  be 
associated  with  each  marketing  area  are 
included,  with  the  locations  of  plants  by 
population  centers,  to  identify  where 
milk  must  be  delivered.  This 
information  was  collected  by  market 
administrators'  offices.  The  expected 
regulatory  status  was  determined  on  the 
basis  of  each  plant's  receipts  and  route 
distribution  of  fluid  milk  during 
October  1997.  Changes  in  plant 
operations  or  distribution  patterns  coidd 
change  the  expected  statiis. 

Utilization.  The  utilization 
percentages  of  the  current  individual 
orders  and  the  effect  of  consolidation  on 
the  consolidated  orders  are  described 
for  each  marketing  area,  with  an 
estimate  of  the  effect  of  consolidation  on 
each  current  individual  order's  blend 


price.  The  current  utilization  data  is 
published  each  month  for  each  Federal 
milk  order  market.  Pool  data  was  used 
to  calculate  the  effects  of  consolidation 
on  utilization. 

Other  plants.  The  presence  of 
manufacturing  and  supply  plants  in  and 
near  the  consolidated  order  areas,  and 
the  products  processed  at  these  plants, 
are  described  for  each  consolidated  area. 
This  information  was  collected  by 
market  administrators'  offices  for  May 
1997,  and  has  been  changed  from  the 
proposed  rule  only  where  changes  from 
the  proposed  marketing  areas  have 
occurred. 

Cooperative  Associations.  The 
number  of  cooperative  associations 
pooling  member  milk  under  each  of  the 
current  individual  orders  included  in 
each  consolidated  area,  and  the  number 
that  pool  milk  in  more  than  one  of  the 
areas  is  identified.  This  information  was 
obtained  from  market  administrators' 
offices,  updated  to  December  1997  from 
the  proposed  rule.  For  ptirposes  of  the 
consolidation  discussion,  {he  four 
cooperative  associations  that  combined 
to  create  Dairy  Farmers  of  America 
(DFA)  are  considered  to  be  a  single 
organization. 

Criteria  for  Consolidation.  The  extent 
to  which  the  criteria  used  in  identifying 
markets  to  be  consolidated  are 
supported  by  the  marketing  conditions 
present  in  each  of  the  consolidated  areas 
is  discussed. 

Discussion  of  comments  and 
alternatives.  Comments  filed  in 
response  to  the  consolidation  section  of 
the  proposed  rule  and  alternatives 
considered  are  summarized  and 
discussed  for  each  consolidated  area. 

Northeast 

The  consolidated  Northeast  marketing 
area  is  comprised  of  the  current  New 
England,  New  York-New  Jersey,  and 
Middle  Atlantic  Federal  milk  order 
marketing  areas  (Orders  1,2,  and  4), 
with  currently-unregulated  areas  in 
northern  New  York,  Vermont  and  New 
Hampshire  added.  The  entire  areas  of 
the  States  of  Connecticut  (8  counties), 
Delaware  (3  counties),  Massachusetts 
(14  coimties),  New  Hampshire  (10 
coimties),  New  Jersey  (21  coimties), 
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Rhode  Island  (5  counties),  and  Vermont 
(14  counties)  are  contained  within  the 
consolidated  Northeast  order  area.  In 
addition,  the  District  of  Columbia,  21 
counties  and  the  City  of  Baltimore  in 
Maryland,  41  complete  and  3  partial 
counties  and  the  5  boroughs  of  New 
York  City  in  New  York,  the  15 
Pennsylvania  counties  currently 
included  in  the  Middle  Atlantic 
marketing  area,  and  4  coimties  and  5 
cities  in  Virginia  are  included  in  the 
consolidated  order.  There  are  156 
complete  and  3  partial  coimties  and  8 
cities,  including  the  District  of 
Columbia,  in  the  consolidated  Northeast 
marketing  area. 

The  Western  New  York  State  order 
area,  proposed  to  be  included  in  the 
consolidated  Northeast  area,  is  not 
included  at  the  request  of  the  business 
entity  that  would  be  most  affected  by  its 
inclusion  because  the  currently- 
unregulated  portions  of  Pennsylvania 
are  not  included. 

Geography 

The  Northeast  marketing  area  extends 
from  the  Canadian  border  on  the  north, 
south  to  northern  Virginia,  eastern 
Maryland  and  Delaware,  with  its  eastern 
edge  along  the  western  border  of  Maine 
at  the  northern  end  of  the  marketing 
area,  and  along  the  Atlantic  Ocean  for 
the  remainder.  The  total  northeast- 
southwest  extent  of  the  marketing  area 
is  approximately  600  miles.  The 
marketing  area  extends  westward  to 
Lake  Ontario  in  New  York  State  (about 
350  miles  east  to  west),  goes  only  as  fer 
west  as  the  northern  part  of  New  Jersey 
(about  60  miles),  and  expands  westward 
again  across  the  eastern  half  of  southern 
Pennsylvania,  taking  in  a  small  part  of 
northeast  Virginia,  eastern  Maryland, 
and  Delaware  (about  230  miles  east  to 
west).  There  is  a  large  State-regulated 
area  in  Pennsylvania  just  to  the  west  of 
the  Northeast  marketing  area;  and  most 
of  the  State  of  Virginia  to  the  south  of 
the  marketing  area  also  is  regulated 
under  a  State  order.  The  consolidated 
Northeast  marketing  area  is  contiguous 
to  no  other  consolidated  marketing 
areas,  but  parts  of  it,  in  south  central 
New  York  State  and  south  central 
Pennsylvania,  are  very  close  to  the 
consolidated  Mideast  area. 

The  northern  and  northwestern  parts 
of  the  Northeast  area  are  large  areas  of 
coniferous  forests  that  are  somewhat 
mountainous.  To  the  south  and 
southeast  of  the  forested  areas  are  areas 
where  dairy  fanning  predominates  as 
the  primary  type  of  agricidture.  In  fact, 
for  4  of  the  10  states  that  are  located  in 
the  Northeast  marketing  area  (New 
Hampshire,  New  York,  Pennsylvania 
and  Vermont)  dairy  products  were  the 


nimiber  1  agriadtural  commodity  in 
terms  of  cash  receipts  during  1996. 
Principally  along  the  Atlantic  coastline 
is  a  flatter  area  where  other  agriciiltural 
activities,  including  greenhouse  and 
nursery,  firuit,  truck  and  mixed  farming, 
take  place.  A  near-continuous  strip 
along  the  east  coast  of  the  area,  from 
northeast  Massachusetts  southwest  to 
the  Baltimore  area,  is  a  major  industrial 
area  and  is  heavily  populated. 

Population 

According  to  July  1, 1997,  popidation 
estimates,  the  total  population  in  the 
consolidated  Northeast  marketing  area 
is  49  million.  The  area  is  very  densely 
populated,  especially  along  a  coastal 
strip  extending  from  Boston, 
Massachusetts,  in  the  northeast  to 
Washington,  D.C.,  in  the  southwest.  In 
this  consolidated  marketing  area  of 
approximately  160  counties,  106  are 
included  within  Metropolitan  Statistical 
Areas  (MSAs).  The  20  Metropolitan 
Statistical  Areas  in  the  consolidated 
Northeast  marketing  area  accoimt  for 
93.7  percent  of  the  total  market  area 
population. 

Almost  sixty  percent  of  the  marketing 
area  population  is  located  in  6 
intercoimected  MSAs  in  48  coimties, 
extending  frtim  central  New  Jersey  to 
southern  New  Hampshire.  The  six 
MSAs  are:  Springfield,  Massachusetts; 
Boston-Worcester-Lawrence, 
Massachusetts/New  Hampshire/Maine/ 
Cormecticut;  Providence-Fall  River- 
Warwick,  Rhode  Island/Massachusetts; 
New  London-Norwich,  Cormecticut/ 
Rhode  Island;  Hartford,  Connecticut; 
and  New  York-Northern  New  Jersey- 
Long  Island,  New  York/New  Jersey/ 
Connecticut/Peimsylvania.  The 
population  in  this  northeastern  portion 
of  the  marketing  area  is  concentrated 
most  heavily  at  its  northern  and 
southern  ends — the  New  York  City  area 
has  a  population  of  approximately  20 
million,  and  the  Boston  area's 
population  is  approximately  5.5  million. 
Two  of  the  other  MSAs,  Hartford  and 
Providence,  each  have  over  1  million 
population.  Although  each  of  these  six 
MSAs  is  described  as  a  separate  area  in 
the  population  data,  many  of  the 
counties  involved  are  divided  between 
separate  MSAs. 

Just  southwest  of  the  New  York  City 
MSA  is  the  Philadelphia- Wilmington- 
Atlantic  City,  Peimsylvania/New  Jersey/ 
Delaware/Maryland  MSA,  with  a 
population  of  6  million.  Some  counties 
of  these  two  MSAs  are  adjacent. 
Southwest  of  the  Philadelphia  MSA  and 
separated  fit)m  it  by  only  one  county  is 
the  Washington,  DC/Baltimore, 
Maryland/northern  Virginia  MSA,  with 


a  population  in  the  consolidated 
marketing  area  of  6.8  million. 
Of  the  12  other  MSAs  in  the 
consolidated  marketing  area,  6  are 
located  in  New  York  State,  with  an 
average  population  of  nearly  400,000 
each.  Two  are  located  in  Pennsylvania, 
with  populations  of  .6  and  .45  million. 
One  MSA  in  Vermont,  1  in  Delaware, 
and  2  in  Massachusetts  have  average 
populations  of  163,000. 

Fluid  Per  Capita  Consumption 

Fluid  per  capita  consumption 
estimates  vary  within  the  Northeast 
from  16.7  pounds  per  month  in  the 
more  southern  parts  of  the  region  to  20 
poimds  per  month  in  New  England. 
These  rates  would  result  in  a  weighted 
average  of  18  pounds  per  month,  and  an 
estimated  total  fluid  inilk  consumption 
rate  of  882  million  pounds  per  month 
for  the  Northeast  marketing  area. 
Approximately  752  miUion  poimds  of 
this  fluid  milk  consumption  would  be 
required  along  the  heavily-populated 
coastal  area  extending  from  northeast 
Massachusetts  southwest  through 
Washington,  D.C.  and  northern  Virginia. 
Handlers  who  would  have  been  fully 
regulated  under  the  consolidated 
Northeast  order  during  October  1997 
distributed  828.1  million  poimds  within 
the  consolidated  marketing  area. 
October  1997  sales  within  the  marketing 
area  by  handlers  that  would  be 
regulated  by  other  orders  totaled  6.2 
million  pounds,  and  sales  by  handlers 
who  would  have  been  partially 
regulated  were  18.9  million  pounds. 
Sales  in  the  marketing  area  by  exempt 
and  government  plants,  and  by 
producer-handlers  totaled  6.6  million 
pounds. 

Milk  Production 

In  October  1997,  nearly  19,000 
producers  from  13  states  pooled  1.9 
billion  pounds  of  milk  on  the  three 
orders  comprising  the  consolidated 
Northeast  order.  With  the  addition  of 
several  currently-unregulated  handlers, 
it  is  probable  that  approximately  2 
billion  pounds  of  milk  per  month  will 
be  pooled  under  the  Northeast  order. 

^even  of  the  13  states  supplying  milk 
to  the  three  Federal  order  pools  are  at 
least  partly  in  the  marketing  area,  and 
84  percent  of  the  producer  milk  pooled 
under  the  three  orders  in  October  1997 
came  from  just  3  states — New  York  (41.5 
percent),  Pennsylvania  (32.2  percent), 
and  Vermont  (10.3  percent).  Over  10 
million  pounds  of  milk  was  produced  in 
each  of  fifty-one  counties:  1  county  in 
northeast  Connecticut,  3  in  the  most 
rorth western  of  the  Maryland  portion  of 
the  marketing  area,  30  spread  over  most 
of  New  York,  1  on  the  western  edge  of 
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northern  Virginia,  and  16  in  southeast  to 
south  central  Pennsylvania  and  in  the 
eastern  part  of  the  northern  tier  of 
Pennsylvania  counties,  with  an 
additional  Pennsylvania  county, 
Lancaster,  accounting  for  over  150 
million  pounds  of  milk.  Over  seventy 
percent  of  the  markets'  total  producer 
milk  was  produced  within  the 
consolidated  marketing  area. 

Less  than  one-third  of  the  milk 
production  for  the  consolidated  market 
was  produced  within  100  miles  of  the 
heavily  populated  coastal  corridor. 
Although  the  Northeast  area  contains 
two  out  of  the  top  five  milk-producing 
states  in  the  U.S.  (New  York  and 
Pennsylvania),  the  population  of  the 
marketing  area  is  nearly  20  million  more 
than  the  next  most-popidated 
consolidated  area  (the  Mideast  area, 
with  31  million  people).  The  Northeast, 
therefore,  is  a  very  significant  milk 
production  area  with  a  very  high 
demand  for  fluid  milk  and  dairy 
products. 

Distributing  Plants 

Using  distributing  plant  lists  included 
in  the  proposed  rule,  with  the  pooling 
standards  at  25  percent  of  route 
dispositions  as  in-area  sales,  and 
updated  for  knovm  plant  closures 
through  December  1998, 141 
distributing  plants  would  be  expected  to 
be  associated  with  the  Northeast 
marketing  area.  On  the  basis  of  data 
collected  for  October  1997,  the  plants 
associated  would  include  64  fuUy 
regidated  distributing  plants  (58 
currently  fully  regidated,  5  currently 
partially  regulated,  and  1  cxirrently 
unregiUated),  15  partially  regulated  (2 
currently  fully  r^ulated  and  13 
currently  partially  regulated).  Nine 
exempt  plants  having  less  than  150,000 
pounds  of  total  route  disposition  per 
month  (3  currenUy  fully  regidated.  2 
currently  partially  regulated,  2  currenUy 
exempt  based  on  size,  and  2  currenUy 
unregulated]  and  47  producer-handlers 
(45  currenUy  producer-handlers,  1 
currenUy  partially  regulated,  and  1 
currenUy  unregulated)  would  have  been 
associated  with  the  market  during 
October  1997.  Three  handlers  who 
currenUy  are  exempt  based  on 
insUtutional  status  would  continue  to  be 
exempt  on  the  same  basis,  and  3 
handlers  located  in  the  Weston  New 
York  order  area  who  would  have  been 
fully  regulated  under  the  proposed  rule 
would  continue  to  be  imregulated  under 
any  Federal  order. 

Since  October  1997, 14  distributing 
plants  (3  in  New  York,  2  in  each  of  the 
States  of  Massachusetts,  Maryland,  New 
Jersey,  Pennsylvania  and  Vermont,  and 


1  in  Connecticut),  have  gone  out  of 
business. 

Less  than  half  (60)  of  the  Northeast 
distributing  plants  which  were 
identified  as  being  in  business  as  of 
December  1998  were  located  in  the  6 
Northeast  MSAs  that  have  over  a 
million  people  each.  This  niunber 
includes  31  of  the  pool  distributing 
plants.  Under  the  consolidated  order,  it 
is  anticipated  that  there  woidd  be  5  pool 
distributing  plants  in  the  Boston- 
Worcester-Lawrence  area,  6  in  the 
Philadelphia-Wilmington- AUantic  City 
area,  and  11  in  the  New  York-Northern 
New  Jersey-Long  Island  area.  The 
Hartford,  Connecticut,  area  woidd  have 

2  pool  distributing  plants,  Providence- 
Fall  River- Warwick  would  have  3,  and 
the  Washington-Baltimore  area  would 
have  4  pool  distributing  plants. 

Of  the  remaining  81  distributing 
plants,  14  pool  distributing  plants  were 
located  in  other  MSAs  as  foUows:  8  in 
New  York;  4  in  Pennsylvania;  and  2  in 
Massachusetts.  Sixty-seven  distributing 
plants,  including  19  pool  distributing 
plants,  were  not  located  in  MSAs. 

Utilization 

According  to  October  1997  pool 
statistics  for  handlers  who  would  be 
fully  regulated  imder  this  Northeast 
order,  the  Class  I  utilization  percentages 
for  the  New  England,  New  York-New 
Jersey,  and  Middle  AUantic  markets 
were  52, 45,  and  53  percent, 
respectively.  Based  on  calculated 
weighted  average  use  values  for  (1)  the 
current  order  with  ciurent  use  of  milk, 
and  (2)  the  current  order  with  projected 
use  of  milk  in  the  consolidated 
Northeast  order,  the  potential  impact  of 
this  decision  on  producers  who  supply 
the  current  market  areas  is  estimated  to 
be:  New  England,  a  9-cent  per  cwt 
decrease  (from  $14.09  to  $14.00);  New 
York-New  Jersey,  a  8-cent  per  cv*rt 
increase  (from  $13.91  to  $13.99);  and 
Middle  AUantic,  a  10-cent  per  cwt 
decrease  (from  $14.00  to  $13.90).  The 
weighted  average  use  value  for  the 
consolidated  Northeast  order  market  is 
estimated  to  be  $13.97  per  cwt.  For 
October  1997,  combined  Class  I 
utilization  for  Orders  1,  2  and  4  was 
47.7  percent  based  on  917.3  million 
poimds  of  producer  milk  used  in  Class 
I  out  of  1.922  billion  total  producer  milk 
pounds. 

The  Northeast  area  is  one  of  two 
consolidated  marketing  areas  that  would 
have  a  significanUy  higher-than-average 
percentage  of  its  milk  used  in  Class  11. 
Cun^nUy,  all  three  of  the  orders  have 
Class  n  utilization  between  15  and  25 
percent.  When  the  markets  are 
combined  the  average  for  the 


consolidated  market  wiU  be 
approximately  18  percent 

Other  Plants 

Located  within  the  consolidated 
Northeast  marketing  area  during  May 
1997  were  95  supply  or  manufacturing 
plants:  13  in  Vermont  (4  in  the 
Burlington  area),  1  in  New  Hampshire 
and  10  in  Massachusetts  (all  in  the 
Boston- Worcester-Lawrence  area),  1  in 
Rhode  Island  (in  the  Providence-Fall 
River- Warvdck  area),  7  in  Connecticut 
(3  in  the  Hartford  area  and  4  in  the  New 
York-Northern  New  Jersey-Long  Island 
area),  12  in  New  Jersey  (all  in  the  New 
York-Northern  New  Jersey-Long  Island 
area),  2  in  Delaware  (one  in  the 
Philadelphia-Wilmington-AUantic  Qty 
area),  7  in  Maryland  (four  in  the 
Washington-Baltimore  area),  13  in 
Pennsylvania  (5  in  the  Philadelphia- 
Wilmington-AUantic  City  area),  and  29 
in  New  York  (9  in  the  New  York- 
Northern  New  Jersey-Long  Island  area). 

Fifteen  of  the  95  plants  are  pool 
plants.  Of  these  pool  plants,  7  are 
manufacturing  plants — 5  manufacture 
primarily  powder,  1  manufactures 
primarily  cheese  and  1  manufactures 
primarily  other  products.  There  are  8 
pool  supply  plants — 1  has  no  primary 
product,  but  ships  only  to  distributing 
plants;  5  are  supply  plants  that 
manufacture  primarily  Class  n  products, 
and  2  supply  plants  manufacture 
primarily  cheese.  Of  the  remaining  80 
nonpool  plants  in  the  Northeast 
marketing  area,  73  are  manufacturing 
plants — 37  manufactiue  primarily  Class 
n  products,  1  manufactures  primarily 
butter,  33  manufacture  primarily  cheese 
and  2  manufacture  primarily  other 
products.  Seven  of  the  remaining 
nonpool  plants  are  supply  plants — 2  are 
supply  plants  that  manufacture 
primarily  Class  II  products  and  5  are 
supply  plants  that  manufiacture 
primarily  cheese. 

There  are  also  six  supply  or 
manu&cturing  plants  in  the  imregulated 
area  of  New  York — one  in  the 
unregulated  county  of  Chautauqua,  one 
in  the  unregulated  portion  of 
Cattaraugus  County,  two  in  the 
unregulated  portion  of  Allegany  County, 
.  and  two  in  the  unregidated  portion  of 
Steuben  County.  Two  are  pool  supply 
plants — one  manufactures  primarily 
Class  n  products  and  the  other 
manufactures  primarily  cheese.  The 
remaining  four  are  nonpool 
manufacturing  plants — ^three 
manufiacture  primarily  cheese  and  one 
manu&ctures  primarily  Class  n 
products. 
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Cooperative  Associations 

During  December  1997,  76 
cooperative  associations  pooled  their 
members'  milk  on  the  three  Northeast 
orders.  Three  of  the  cooperatives  pooled 
milk  on  all  three  orders,  3  pooled  milk 
on  both  the  New  England  and  New 
York-New  Jersey  orders,  and  3  others 
pooled  milk  on  both  the  New  York-New 
Jersey  and  Middle  Atlantic  orders.  The 
9  cooperative  associations  that  pooled 
milk  on  more  than  one  of  the  Northeast 
orders  represented  72.6  percent  of 
cooperative  milk  pooled  imder  the  3 
orders  and  55  percent  of  the  total  milk. 
Seventy-six  percent  of  the  milk  pooled 
in  the  Northeast  is  cooperative 
association  milk,  with  80  percent  of 
Federal  Order  1  milk,  68.4  percent  of 
Federal  Order  2  milk,  and  87  percent  of 
Federal  Order  4  milk  pooled  by 
cooperatives. 

The  5  cooperatives  that  market  milk 
only  imder  Order  1  account  for  26.7 
percent  of  the  milk  marketed  under  that 
order  by  cooperative  associations,  and 
21.3  percent  of  total  milk  marketed 
imder  Order  1.  In  Order  2,  only  40.4 
percent  of  cooperative  association  milk 
is  marketed  by  the  59  co-ops  that  market 
milk  only  under  Order  2.  Milk  marketed 
by  these  cooperatives  represents  27.6 
percent  of  the  total  milk  pooled  for 
December  1997.  Three  cooperative 
associations  that  marketed  milk  only  on 
the  Order  4  portion  of  the  Northeast 
order  marketed  8.2  percent  of  the  milk 
marketed  by  cooperatives  imder  this 
order.  This  amount  of  milk  represented 
7.2  percent  of  total  milk  pooled  imder 
Order  4  in  December  1997. 

Criteria  for  Consolidation 

The  current  New  England,  New  York- 
New  Jersey,  and  Middle  Atlantic 
Federal  milk  order  marketing  areas 
(Orders  1,2,  and  4)  should  be 
consolidated  because  of  the 
interrelationship  between  Orders  1  and 
2  and  between  Orders  2  and  4  regarding 
route  disposition  and  milk  supply. 
Eighty  percent  of  fluid  milk  disposition 
by  handlers  who  would  be  fully 
regulated  under  the  consolidated  order 
is  distributed  within  the  consolidated 
marketing  area.  Fully  regulated  handlers 
account  for  96  percent  of  the  fluid  milk 
products  distributed  within  the 
consolidated  marketing  area.  The 
utilization  of  the  three  markets  is 
similar,  and  several  cooperative 
associations  market  their  members'  milk 
in  all  three  markets.  The  three  markets 
are  surrounded  by  State-regulated  and 
unregulated  areas  to  the  west  and  south, 
the  Atlantic  ocean  to  the  east,  and 
Canada  to  the  north.  The  adjoining 
Maine  State  milk  order  also  serves  as 


somewhat  of  a  barrier  to  milk  marketing 
in  the  northeast  by  limiting  the 
association  of  non-Maine  milk  with  the 
Maine  pool. 

The  merger  of  these  markets  has  been 
previously  proposed  by  interested 
parties.  A  committee  comprised  chiefly 
of  Northeast  region  cooperatives  was 
formed  over  three  years  ago  to  study  a 
merger  of  the  three  Federal  orders.  In 
support  of  a  Northeast  consolidation, 
the  committee  and  other  interested 
parties,  including  handlers  and 
regulatory  agencies,  have  noted: 
overlapping  sales  and  procurement 
areas;  a  trend  toward  consolidation  of 
cooperative  processors  and  handlers  in 
the  region  (leaving  the  remaining 
handlers  with  larger  distributing  areas 
and  volumes);  and  regulation  of  plants 
by  an  order  in  which  they  are  not 
located.  The  proponents  of 
consolidation  have  indicated  that 
consolidation  would  tend  to  solve  some 
of  the  presently  existing  inequities  and 
would  lead  to  greater  efficiency  for 
handlers  and  order  administration. 

Discassion  of  Comments  and 
Alternatives 

Prior  to  issuance  of  the  proposed  rule, 
alternatives  to  the  consolidation  of  the 
order  areas  included  in  the  Northeast 
marketing  area  that  were  considered 
included  the  addition  of  all  currently 
unregulated  and  State-regulated  area 
adjoining  the  Order  1 ,  2  and  4  marketing 
areas.  These  considerations  included 
Pennsylvania  Milk  Marketing  Board 
(PMMB)  Areas  2,  3,  and  6,  some  or  all 
of  the  non-Federally  regulated  part  of 
the  State  of  Virginia,  the  unregulated 
areas  of  West  Virginia  and  Maryland, 
the  Western  New  York  State  order  area 
and  northern  New  York,  northern 
Vermont  and  New  Hampshire,  pockets 
of  unregulated  area  in  Massachusetts, 
and  the  State  of  Maine.  The  proposed 
rule  would  have  included  in  the 
consolidated  Northeast  marketing  area 
the  unregulated  areas  of  Vermont,  New 
Hampshire,  Massachusetts,  northern 
New  York,  and  the  Western  New  York 
State  order  area. 

Nearly  1,150  comments  that  dealt  to 
some  extent  with  the  consolidation  of 
the  Northeast  order  area  were  received 
in  response  to  the  proposed  rule. 
Approximately  125  of  these  comments 
favored  adoption  of  a  national 
marketing  area  map  that  would  include 
all  U.S.  territory  in  the  48  contiguous 
states  in  one  of  ten  Federal  order  areas. 
Over  950  comments  favored  the 
expansion  of  the  Northeast  area  into  all 
of  Pennsylvania,  with  more  than  600  of 
these  comments  also  favoring  expansion 
into  some  combination  of  the 
unregulated  areas  of  New  York, 


Maryland,  West  Virginia,  Vermont, 
Massachusetts,  New  Hampshire,  and 
Maine.  More  than  50  commenters  urged 
the  continued  omission  of  Pennsylvania 
Milk  Marketing  Board  Areas  2.3,  and  6 
from  any  of  the  consolidated  Federal 
order  areas. 

Most  of  the  comments  supporting 
expansion  of  the  Northeast  consolidated 
marketing  area  into  non-federally 
regulated  areas,  especially 
Pennsylvania,  argued  that  handlers  in 
the  non-federally  regulated  areas 
compete  for  milk  suppUes  in  the  same 
milksheds  and  for  fluid  milk  sales  in  the 
same  markets  as  Federally-regulated 
handlers,  with  the  surrounding  federal 
order  pool(s)  carrying  the  necessary 
reserve  milk  supplies  for  the  Class  I 
sales  distributed  by  non-regulated 
handlers.  In  addition,  the  comments 
argued  that  dairy  farmers  whose  milk  is 
priced  in  individual  handler  pools  at 
primarily-fluid  handlers  under  PMMB 
regulation  have  a  competitive  advantage 
over  neighboring  producers  whose  milk 
is  included  in  marketwide  pools  that 
blend  the  cost  of  balancing  milk 
supplies  for  fluid  use  with  returns  from 
the  fluid  market. 

Nearly  60  comments,  many  bom 
Pennsylvania  dairy  farmers,  opposed 
expansion  of  the  consolidated  Northeast 
order  area  into  Pennsylvania.  Comments 
stated  that  the  PMMB  individual 
handler  pools  result  in  greater  returns  to 
producers,  and  producer  returns  would 
decline  if  handlers  are  required  to  pay 
the  additional  fluid  value  into  the 
marketwide  pool  to  subsidize  cheese/ 
powder  plants. 

As  stated  in  the  introduction  to  the 
consolidation  discussion,  consoUdation 
of  the  existing  orders  does  not 
necessitate  expansion  of  the 
consolidated  orders  into  currently- 
unregulated  areas,  especially  if  such  , 
expansion  would  result  in  the 
regulation  of  currently-unregulated 
handlers.  Handlers  located  in  PMMB 
areas  2,  3,  and  6  are  regulated  under  the 
State  of  Pennsylvania  if  they  do  not 
have  enough  sales  in  any  Federal  order 
area  to  meet  an  order's  pooling 
standards.  These  PMMB  handlers  are 
subject  to  TninJTniim  Class  I  pricing, 
sometimes  at  price  levels  that  exceed 
those  that  would  be  established  under 
Federal  milk  order  regulation.  When 
such  plants  do  meet  Federal  order 
pooling  standards,  the  State  of 
Pennsylvania  continues  to  enforce  some 
of  its  regulations  in  addition  to  Federal 
order  regulations.  Inclusion  of  the 
Pennsylvania-regulated  handlers  in  the 
consolidated  marketing  area  would  have 
little  effect  on  handlers'  costs  of  Class  I 
milk  (or  might  reduce  them),  and  would 
reduce  returns  to  a  few  producers.  In 
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view  of  these  considerations,  it  appears 
that  stable  and  orderly  marketing 
conditions  can  be  maintained  without 
extending  full  Federal  regidation  to 
State-regulated  handlers. 

There  are  significant  differences 
between  PMMB  regulation  and  Federal 
order  regulation  that  make  it  difficult  to 
determine  whether  PMMB  regulation 
gives  State-regulated  handlers  a  cost 
advantage  over  Federally-regiilated 
plants  distributing  milk  in  the  same 
areas.  Some  of  the  differences  between 
PMMB  and  Federal  order  regulation  are: 
(1)  The  number  of  classes  of  use  (two 
versus  four);  (2)  the  location  at  which 
milk  is  priced  (where  it  is  distributed 
for  sale  to  consumers  versus  where  it  is 
received  from  producers  for  processing); 
(3)  individual  handler  pooling  versus 
marketwide  pooling;  and  (4)  State 
regulatory  treatment  of  milk  sold  in 
interstate  commerce,  including  milk 
distributed  outside  the  State  and 
received  from  outside  the  State.  In 
addition  to  creating  different  costs 
among  similarly-located  State-  and 
Federally-regulated  handlers,  PMMB 
regulation  may  result  in  different  costs 
between  similarly-located  PMMB- 
regulated  handlers.  However,  since  the 
main  focus  of  this  rulemaking  process 
has  been  to  consolidate  existing  Federal 
marketing  areas,  it  would  be  more 
appropriate  to  consider  this  issue  of 
marketing  area  expansion  in 
Pennsylvania  at  a  future  time. 

Maine  has  been  and  continues  to  be 
excluded  from  Federal  order  regulation. 
Three  comments,  two  from  New  York 
State  Dairy  Foods  and  one  from  Crowley 
Foods,  Inc.,  a  fluid  milk  processor  with 
distributing  plants  regulated  imder  the 
New  York-New  Jersey  and  New  England 
orders,  suggested  including  Maine  in 
the  consolidated  Northeast  order  on  the 
basis  that  Maine  regulation  depends  on 
balancing  seasonal  reserves  on  the  New 
England  order,  and  that  the  inclusion  of 
Maine  would  allow  similarly  situated 
handlers  equal  opportunities.  Five 
comments  supported  Maine's  exclusion 
from  Federal  orders  because  of  its 
geographic  separation  from  other  areas, 
its  long  history  of  successful  milk 
marketing  regulation,  and  the  limited 
impact  of  its  pricing  system  on  other 
regulated  areas. 

There  appears  to  be  little  reason  to 
add  the  State  of  Maine  to  the 
consolidated  Northeast  order  area. 
Maine  handlers  with  significant 
distribution  in  the  Federal  order  areas 
can  be  and  are  pooled  under  Federal 
orders,  limiting  the  extent  of  any 
competitive  advantage.  Inclusion  of 
Maine-regulated  handlers  in  the 
consolidated  marketing  area  would  have 
little  effect  on  handlers'  costs  of  Class  I 


milk  (or  might  reduce  them),  and  would 
reduce  returns  to  a  few  producers. 
When  not  pooled  under  Federal  orders, 
Maine  handlers  cire  subject  to  minimum 
prices  paid  for  milk,  and  producers  are 
assured  minimum  prices  in  payment  for 
milk.  There  is  no  compelling  reason  to 
extend  Federal  order  regulation  to 
encompass  this  State-regulated 
marketing  area. 

The  Western  New  York  State  order 
area,  proposed  to  be  added  to  the 
consolidated  Northeast  area  because  the 
persons  regulated  under  that  order  had 
so  requested,  is  not  included.  Upstate 
Milk  Producers  Cooperative  (Upstate), 
the  entity  that  would  be  most  a^ected 
by  the  inclusion  of  this  area,  had 
supported  its  addition  prior  to  issuance 
of  the  proposed  rule.  Because  the 
proposed  rule  failed  to  include  the 
State-regulated  Pennsylvania  areas  in 
the  consolidated  Northeast  area, 
however,  Upstate  determined  that  it 
would  be  faced  with  unfair  competition 
from  PMMB-regulated  handlers  and 
requested  that  the  Western  New  York 
order  area  be  left  out  of  the  consolidated 
Northeast  order  area. 

All  of  the  comments  received  that 
dealt  with  the  inclusion  of  unregiilated 
area  in  the  States  of  Massachusetts,  New 
Hampshire,  and  Vermont  and  the 
currently-unregulated  northern  area  of 
New  York  State  in  the  consolidated 
Northeast  order  area  supported  the 
addition  of  this  area.  According  to  the 
comments,  inclusion  of  the  currently 
unregulated  areas  will  assure  that 
distributing  plant  operators  that 
currently  are  fully  regulated  would  be 
placed  on  an  equal  competitive  footing 
with  handlers  ciurently  imregulated, 
while  having  no  negative  effect  on  the 
producers  who  would  be  affected. 
Inclusion  of  these  currently  imregulated 
areas  would  lighten  handlers'  reporting 
burden  and  the  market  administrator's 
administrative  burden  in  keeping 
separate  data  on  sales  in  this  small 
unregulated  area.  The  number  of 
handlers  who  would  be  affected  by 
these  additions  is  minimal,  and  the 
additions  would  enhance  the  efficiency 
of  Federal  order  administration  while 
easing  the  reporting  burden  of  regulated 
handlers. 

In  addition  to  the  northern  portions  of 
New  Hampshire,  Vermont,  and  New 
York,  and  the  small  area  of 
Massachusetts,  the  offshore 
Massachusetts  coujities  of  Dukes  and 
Nantucket  are  added  to  the  marketing 
area.  The  only  entity  currently  operating 
in  those  counties  (a  producer-handler 
on  Martha's  Vineyard)  would  be  exempt 
&t)m  the  pooling  and  pricing  provisions 
of  the  order  by  virtue  of  its  status  as  a 
producer-handler  and  by  having  fewer 


than  150,000  poimds  of  route 
disposition  per  month.  Meiinland 
handlers  distributing  milk  in  these  two 
counties  would  find  their  reporting 
burden  eased  if  these  coimties  become 
part  of  the  marketing  area. 

Appalachian 

The  consolidated  Appalachian 
marketing  area  is  comprised  of  the 
current  Carolina  (Order  5)  and 
Louisville-Lexington-Evansville  (Order 
46)  marketing  areas  (less  one  Kentucky 
county  that  is  included  in  the 
consolidated  Southeast  marketing  area) 
as  well  as  64  coimties  and  2  cities 
formerly  comprising  the  marketing  area 
of  the  Tennessee  Valley  Federal  Ctder 
(Order  11),  terminated  in  October  1997, 
and  currently-imregulated  coimties  in 
Indiana  and  Kentucky.  There  are  297 
counties  and  2  cities  in  this 
consolidated  marketing  area.  This  area 
remains  luichanged  from  the  proposed 
rule. 

Geography 

The  Appalachian  market  is  described 
geographically  as  follows:  7  unregulated 
Georgia  counties  (formerly  part  of  Order 
11),  20  Indiana  counties  (17  currently  in 
Order  46  and  3  currently  unregulated), 
81  Kentucky  counties  (47  currently  in 
Order  46, 16  formerly  part  of  Order  11, 
and  18  currently  unregulated),  all  North 
Carolina  and  South  Carolina  counties 
(100  and  46,  respectively,  and  all 
currently  in  Order  5),  33  Tennessee 
counties  (formerly  part  of  Order  11),  8 
counties  and  2  cities  in  Virginia 
(formerly  part  of  Order  11),  and  2  West 
Virginia  counties  (formerly  part  of  Order 

11). 
The  consolidated  Appalachian  market 

reaches  from  the  Atlantic  coastline 
westward  to  southern  Indiana  and 
western  Kentucky's  border  with  Illinois. 
It  is  surroimded  by  Illinois  on  the  west, 
Indiana,  northeastern  Kentucky,  West 
Virginia  and  Virginia  to  the  north,  the 
Atlantic  Ocean  on  the  east,  and  Georgia, 
Alabama,  western  Tennessee  and 
southwestern  Kentucky  to  the  south. 
Measuring  the  extreme  dimensions,  this 
market  extends  about  625  miles  from  its 
northwest  comer  in  Indiana  to  its 
southeastern  comer  on  the  South 
Carolina-Georgia  border,  about  300 
miles  south-to-north  frt)m  the  South 
Carolina-Georgia  border  to  the  North 
Carolina- Virginia  border,  about  500 
miles  west-to-east  from  the 
Appalachian-Southeast  markets'  border 
in  Tennessee  to  eastern  North  Carolina, 
and  about  375  miles  west-to-east  from 
the  Illinois-Indiana  border  to  West 
Vireinia  and  Virginia. 

'Tne  Appalachian  market  is 
contiguous  to  3  other  consolidated 
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marketing  areas:  the  Southeast  area  to 
the  southwest  and  south,  the  Central 
area  to  the  west  and  the  Mideast  area  to 
the  north.  Unregulated  counties  in  West 
Virginia  and  State-regulated  area  in 
Virginia  also  border  this  market  to  the 
north.  North  and  South  Carolina  have 
almost  500  miles  of  coastline  on  the 
Atlantic  Ocean. 

In  terms  of  physical  geography, 
similarities  exist  across  the  states  or 
areas  included  in  this  market.  Southern 
Indiana  and  central  Kentucky  are  in  the 
Interior  Low  Plateau  region  where 
valleys  and  steep  hillsides  are  typical. 
In  this  market,  the  Appalachian  or 
Cumberland  and  AUeghany  Plateaus  are 
found  in  West  Virginia,  Virginia, 
Kentucky,  Tennessee  and  northwestern 
Georgia  on  the  western  edge  of  the 
Appalachian  Mountains.  Eastern 
Tennessee  and  both  western  North  and 
South  Carolina  are  in  the  Blue  Ridge 
region,  which  is  part  of  the  Appalachian 
Mountain  range.  Moving  eastward 
toward  the  Atlantic  Ocean,  the  central 
part  of  the  Carolinas  are  in  the  Piedmont 
Plateau,  with  the  Atlantic  Coastal  Plain 
covering  approximately  the  remaining 
eastern  half  of  both  these  states. 

Climatic  types  in  this  region  vary 
somewhat.  Humid  subtropical  climates 
are  typical  in  most  of  North  and  South 
Carolhia,  as  well  as  Virginia  (which  is 
affected  by  elevation  differences)  and 
southern  Indiana.  Humid  continental 
climates  are  typical  for  northwestern 
Georgia,  western  North  and  South 
Carolina  and  southern  West  Virginia. 
Temperate  climates  are  common  in 
eastern  Tennessee  and  central 
Kentucky. 

Much  of  the  consolidated 
Appalachian  area  does  not  provide  a 
hospitable  climate  or  topography  for 
dairy  farming.  As  an  agricultural 
pursuit,  dairy  fanning  is  fer  down  the 
list  in  the  area,  accounting  for  an 
average  of  less  than  five  percent  of  all 
receipts  from  farm,  commodities  for  the 
states  involved.  Crops  such  as  tobacco, 
com  and  soybeans,  and  other  livestock 
commodities  such  as  cattle/calves, 
turkeys  and  broiler  chickens  are  more 
prevalent  in  this  region. 

Population 

According  to  July  1, 1997,  population 
estimates,  the  total  population  in  the 
Appalachian  marketing  area  is  17.3 
million.  There  are  24  Metropolitan 
Statistical  Areas  (MSAs)  within  the 
consolidated  marketing  area,  containing 
62.3  percent  of  the  area's  population. 
The  largest  17  contain  57  percent  of  the 
population  of  the  market.  Charlotte, 
North  Carolina,  is  the  largest  MSA  in 
the  marketing  area  with  a  population  of 
1.35  million.  Charlotte  is  located  near 


the  South  Carolina  border  about  at  the 
mid  point  of  the  North  and  South 
Carolina  border,  and  about  250  miles 
west  of  the  Atlantic  coast.  Less  than  100 
miles  to  the  north  lies  the  second-largest 
MSA  of  Greensboro- Winston-Salem- 
High  Point,  North  Carolina,  with  a 
population  of  1.15  million.  About  50 
miles  east  of  Greensboro  is  the  third- 
largest  MSA,  Raleigh-Durham-Chapel 
HiU,  with  1.05  million  people.  The 
Raleigh  MSA  abuts  the  Greensboro 
MSA.  An  additional  four  North  Carolina 
MSAs  are  among  the  largest  of  the  17 
MSAs  containing  57  percent  of  the 
population  of  the  consolidated 
marketing  area,  for  a  combined 
population  of  one  million.  North 
Carolina  is  the  most  populous  state  in 
the  consolidated  marketing  area  with 
7.4  milUon;  over  sixty  percent  of  the 
population  of  North  Cmilina  is  located 
in  these  seven  MSAs. 

South  Carolina  is  the  second-most 
populous  state  in  the  consolidated  area, 
with  3.8  million  people.  The  Carolinas 
contain  nearly  two-thirds  of  the 
consolidated  market's  population. 
Greenville  is  the  largest  MSA  in  the 
state  with  a  population  of  905,000. 
Greenville  is  located  in  the  northwest 
comer  of  the  state.  Charleston,  the 
second-largest  MSA  in  South  Carolina, 
with  over  half  a  million  people,  is 
approximately  at  the  midpoint  of  South 
Carolina's  coast. 

The  Tennessee  portion  of  the 
consolidated  Appalachian  market  has  a 
population  of  2  million,  with  three 
MSA's  that  are  included  in  the  largest 
17  in  the  market.  These  three  areas 
contain  1.6  million,  or  just  under  80 
percent  of  the  population  in  that  part  of 
Tennessee  that  is  included  in  the 
Appalachian  marketing  area.  The  largest 
Tennessee  MSA  is  Knoxville,  which  is 
in  the  eastern  end  of  Tennessee  near 
North  Carolina.  Six  counties  make  up 
the  Knoxville  MSA  with  a  combined 
population  of  650,000.  The  Johnson 
City-Kingsport-Bristol  area,  the  second- 
largest  Tennessee  MSA,  is  located  in  the 
northeastern  tip  of  Tennessee  along  the 
Virginia  and  North  Carolina  border,  and 
contains  460,000  people.  Chattanooga, 
the  third-largest  MSA  in  Teimessee,  is 
located  on  the  Tennessee-Georgia 
border,  and  has  a  population  of  447,000. 
The  three  MSAs  run  northeast  to 
southwest  just  west  of  the  North 
Carolina  border. 

The  Kentucky  portion  of  the 
consolidated  Appalachian  market 
contains  2.7  million  people.  There  are 
two  MSAs  within  the  state  that  are 
included  in  the  largest  17  in  the  market. 
The  largest  is  Louisville,  which  lies  on 
the  border  with  Indiana  and  has  a 
population  of  one  million.  Lexington, 


the  second-largest  Kentucky  MSA,  is 
located  in  the  center  of  the  state  and  has 
just  imder  half  a  million  people. 
Generally,  the  Kentucky  counties  in  the 
Appalachian  marketing  area  are  not 
heavily  populated.  Only  two  have 
populations  over  100,000.  They  are 
Jefferson  county,  where  Louisville  is 
located,  and  Fayette  county,  home  to 
Lexington. 

Indiana  coimties  in  the  Appalachian 
market  have  a  population  of  .8  million. 
Only  Vanderburgh  county  has  a 
population  over  100,000.  Evansville,  the 
only  MSA  in  the  portion  of  Indiana 
included  in  the  Appalachian  market,  is 
in  Vanderburgh  county.  Evansville's 
MSA  contains  289,000  and  is  located  on 
the  Indiana-Kentucky  border,  near  the 
Illinois  state  line. 

There  are  seven  Georgia  coimties 
within  the  consolidated  Appalachian 
marketing  area,  with  a  total  population 
of  .3  million.  Three  of  them,  Catoosa, 
Dade,  and  Walker,  are  part  of  the 
Chattanooga  MSA.  These  three  counties 
have  a  combined  population  of  124,000. 
The  10  Virginia  coimties  in  the 
Appalachian  market  have  a  population 
of  .3  million.  Three  of  the  counties, 
Scott,  Washington  and  Bristol  City,  are 
part  of  the  Johnson  City-Kingsport- 
Bristol  MSA.  The  two  West  Virginia 
counties  within  the  Appalachian  market 
have  a  total  population  of  .1  million. 

Fluid  Per  Capita  Consumption 

Estimates  of  fluid  per  capita 
consumption  within  the  consolidated 
Appalac^an  marketing  area  vary  from 
15.8  per  month  for  South  Carolina  to 
20.4  pounds  per  month  for  Indiana.  Use 
of  17  pounds  per  month  as  a  weighted 
average  results  in  an  estimated  294 
million  pounds  of  fluid  milk 
consumption  for  the  Appalachian 
marketing  area.  Appalachian  handlers' 
route  disposition  within  the  area  during 
October  1997  totaled  283  million 
pounds,  with  another  21  million 
distributed  by  other  order  plants, 
partially  regulated  plants,  and  plants 
exempt  both  for  reasons  of  both  size  and 
institutional  status. 

Milk  Production 

Milk  production  data  for  the 
Appalachian  consolidated  order  area 
has  not  been  updated  from  December 
1996  to  October  1997  as  have  the  data 
for  most  of  the  other  consolidated  order 
areas.  The  Tennessee  Valley  order  was 
terminated  October  1997.  As  a  result,  on 
the  basis  of  10  percent  of  receipts 
distributed  within  the  Southeast  order 
area,  three  of  the  Tennessee  Valley- 
regulated  handlers  became  pool  plants 
under  the  Southeast  order. 
Consequently,  milk  production  data  for 
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the  consolidated  Appalachian  and 
Southeast  orders  based  on  October  1997 
pool  data  would  not  be  representative  of 
the  milk  that  would  be  pooled  on  those 
consolidated  orders.  Available 
information  indicates  that  the  sources  of 
milk  for  the  consolidated  Appalachian 
market  have  not  changed  in  any 
significant  way  from  the  December  1996 
data. 

In  December  1996,  over  4,000 
producers  from  359  counties  in  15  states 
pooled  443.3  million  pounds  of 
producer  milk  on  Orders  5, 11  and  46. 
Approximately  71  percent  of  the  milk 
pooled  on  the  three  orders  was 
produced  within  the  proposed 
consolidated  marketing  area. 

North  and  South  Carolina  are  the  only 
States  that  are  located  entirely  within 
the  consolidated  marketing  area,  and 
provided  nearly  all  of  their  producers' 
milk  to  Order  5  (encompassing  the 
entire  States  of  North  and  South 
Carolina),  with  103.7  and  34  million 
poimds,  respectively.  Neither  of  these 
states  produces  enough  milk  to  meet 
even  the  fluid  milk  requirements  of  its 
population.  Kentucky  producers  pooled 
101.1  million  poimds  on  the  three 
orders,  with  89  percent  produced  within 
the  consolidated  marketing  area. 
Teimessee  producers  pooled  69.9 
million  pounds  on  the  three  orders, 
principally  on  Order  11,  with  84  percent 
produced  within  the  consolidated 
marketing  area.  Although  Virginia  is 
primarily  outside  the  marketing  area, 
producers  from  40  Virginia  coimties 
supplied  68.5  million  pounds  of  milk 
for  die  Teimessee  Valley  and  Carolina 
order  markets  in  December  1996. 
Georgia  producers  pooled  27.6  million 
pounds  and  Indiana  producers  pooled 
21  million  pounds  in  December,  with 
the  balance  of  the  milk  pooled  on  the 
three  orders  originating  in  Alabama, 
Connecticut,  Illinois,  Maryland, 
Massachusetts,  New  Mexico, 
Pennsylvania,  and  West  Virginia. 

Thirty-four  counties  each  supplied 
over  3  million  pounds  of  milk  to  the 
three  markets  consolidated  in  this  area. 
One  such  county  was  located  in  New 
Mexico,  and  another  in  Petmsylvania. 
Eight  were  located  in  Kentucky,  south 
and  southwest  of  Lexington,  and 
southeast  of  Louisville.  Eleven  were 
located  in  North  Carolina  west  of  the 
Raleigh-Diuham  area,  with  all  but  one 
located  near  Greensboro,  Winston- 
Salem,  Asheville,  Charlotte  or  Durham. 
Of  the  two  South  Carolina  coimties  that 
supplied  over  3  million  poimds  each, 
one  was  located  northwest  of  Columbia, 
and  the  other  northwest  of  Charleston. 
The  five  Tennessee  counties  that  pooled 
over  3  million  pounds  of  milk  on  the 
three  orders  are  located  in  northeast  and 


southeast  Tennessee;  two  in  the  Johnson 
City-Kingsport-Bristol  area  and  three 
southwest  of  Knoxville.  Only  one  of  the 
six  counties  in  Virginia  that  supplied 
over  3  million  pounds  to  Orders  5  and 
11  is  located  within  the  marketing  area. 
Five  of  the  six  are  located  in  southwest 
Virginia,  with  the  other  in  the  northwest 
part  of  the  State. 

Distributing  Plants 

Using  distributing  plant  lists  included 
in  the  proposed  rule,  with  the  pooling 
standards  adjusted  to  25  percent  of 
route  dispositions  as  in-area  sales  and 
updated  for  known  plant  closures 
through  December  1998,  31  distributing 
plants  would  be  expected  to  be 
associated  with  the  Appalachian 
marketing  area,  including  25  fully 
regulated  distributing  plants  (23 
currently  fully  regulated,  1  currenUy 
partially  regulated,  and  1  currently 
unregulated),  2  partially  regulated  (both 
currently  partially  regulated),  3  exempt 
plants,  on  the  basis  of  having  less  than 
150,000  poimds  of  total  route 
disposition  per  month  (2  currently  fully 
regulated  and  1  currently  unregulated), 
and  1  government  agency  plant 
(currently  a  government  agency  plant). 

Four  of  the  31  distributing  plants 
expected  to  be  associated  with  the 
consolidated  area  are  located  in 
Virginia,  with  only  one  located  within 
the  marketing  area.  The  plant  in  the 
marketing  area  currently  is  fully 
regulated  and  is  expected  to  remain  so, 
and  one  of  the  other  Virginia  plants, 
currenUy  partially  regulated,  also  is 
expected  to  be  fully  regulated.  The  other 
two  Virginia  plants,  both  currently 
partially  regulated,  are  expected  to 
remain  in  that  status.  Since  October 
1997,  2  distributing  plants  in  the 
marketing  area  have  gone  out  of 
business. 

Under  the  consolidated  Appalachian 
order,  there  would  be  18  distributing 
plants  in  the  largest  Appalachian  MSAs 
having  distributing  plants.  There  would 
be  3  pool  distributing  plants  in  the 
Greensboro-Winston-Salem-High  Point 
area.  The  Charleston  area  would  have  2 
pool  distributing  plants.  The  Johnson 
City-Kingsport-Bristol,  Tennessee,  eirea 
would  have  2  pool  distributing  plants. 
The  Greenville-Spartanburg- Anderson, 
South  Carolina,  area  would  have  2  pool 
distributing  plants.  The  Knoxville  area 
would  have  1  pool  distributing  plant 
and  1  exempt  plant,  with  less  than 
150,000  pounds  of  total  route 
disposition  per  month.  The  Charlotte, 
Chattanooga,  Lexington,  Louisville,  and 
Evansville  areas  would  each  have  1  pool 
distributing  plant.  The  Raleigh-Durham 
area  would  have  one  government  agency 


plant  and  one  plant  exempt  on  the  basis 
of  size. 

Of  the  remaining  13  distributing 
plants  associated  with  the  market,  one 
pool  plant  would  be  located  in  a  North 
Carolina  MSA  and  one  pool  plant  would 
be  located  in  a  South  Carolina  MSA. 
The  eleven  remaining  distributing 
plants,  eight  of  which  are  expected  to  be 
pool  plants,  would  not  be  located  in 
MSAs.  Three  (2  pool,  1  exempt)  would 
be  in  North  Carolina,  and  3  would  be  in 
Virginia  (1  pool  and  2  partially 
regulated).  Three  plants  in  Kentucky,  1 
in  Indiana,  and  1  in  Tennessee  are 
expected  to  be  pool  plants. 

The  25  plants  expected  to  be  fully 
regulated  under  the  Appalachian  order 
had  distribution  totaling  365  million 
pounds  in  October  1997,  with  78 
percent  within  the  consolidated 
marketing  area. 

A  South  Carolina  plant  included 
above  in  the  description  of  fully 
regulated  distributing  plants — 
Superbrand  Dairy  Products,  Inc.,  in 
Greenville  (about  140  miles  northeast  of 
Atlanta) —  has  a  greater  proportion  of  its 
sales  in  the  Southeast  market  than  in  the 
Appalachian  market.  This  plant 
currently  is  locked  into  regulation  under 
the  Carolina  order  based  on  its  need  to 
procure  a  milk  supply  in  the  Carolina 
order,  although  it  has  greater  route 
disposition  in  the  Southeast.  This  lock- 
in  is  included  in  the  Appalachian  order 
provisions. 

Utilization 

As  in  the  case  of  milk  production 
data,  October  1997  data  for  the  three 
markets  consolidated  in  the 
Appalachian  order  are  not  available 
because  of  the  termination  that  month  of 
the  Tennessee  Valley  order.  Instead  of 
using  October  1995  data  from  the 
proposed  rule,  however,  September 
1997  data  is  used  as  representative  for 
this  section. 

According  to  September  1997  pool 
statistics  for  handlers  who  would  be 
fully  regulated  under  this  Appalachian 
order,  the  Class  I  utilization  percentages 
for  the  Carolina  and  Louisville- 
Lexington-Evansville  markets  and  the 
former  Teimessee  Valley  market  were 
86,  80,  and  87  percent,  respectively. 
Based  on  calculated  weighted  average 
use  values  for  (1)  the  current  order  mth 
current  use  of  milk,  and  (2)  the  current 
order  with  projected  use  of  milk  in  the 
consolidated  Appalachian  order,  the 
potential  impact  of  this  decision  on 
producers  who  supply  the  current 
maiket  areas  is  estimated  to  be: 
Carolina,  unchanged  (from  $13.59); 
Louisville-Lexington-Evansville,  a  3- 
cent  per  cwt  increase  (from  $12.73  to 
$12.76);  and  Tennessee  Valley,  a  6-cent 
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per  cwt  decrease  (from  $13.38  to 
$13.32).  The  wei^ted  average  use  value 
for  the  consolidated  Appalachian  order 
market  is  estimated  to  be  $13.35  per 
cwt.  For  September  1997,  combined 
Class  I  utilization  for  Orders  5, 11  and 
46  was  85.0  percent  based  on  349.0 
million  pounds  of  producer  milk  used 
in  Class  I  out  of  410.4  million  total 
producer  milk  pounds  pooled. 

Other  Plants 

Also  located  within  the  consolidated 
Appalachian  marketing  area  during  May 
1997  were  13  supply  or  manufacturing 
plants:  4  in  Kentucl^  (1  in  the 
Louisville  area),  5  in  North  Carolina  (1 
in  the  Charlotte-Gastonia-Rock  Hill  area 
and  one  in  the  Greensboro- Winston- 
Salem-High  Point  area),  1  in  Tennessee, 
and  3  nonpool  cheese  plants  in  Indiana 
(1  in  the  Lexington  area  and  one  in  the 
Louisville  area).  Three  of  the  13  plants 
are  pool  plants,  or  have  a  "pool  side." 
Two  of  the  three  pool  plants  (one  in 
Kentucky  and  the  one  in  Tennessee)  are 
"split  plants,"  that  is,  one  side  of  a  plant 
is  a  manufactiuing  facility,  and  the 
other  side  receives  and  ships  Grade  A 
milk,  and  accoimting  is  done  separately. 
Of  these  pool  plants,  the  pool  sides  of 
the  2  split  plants  have  no  primary 
product,  shipping  only  to  distributing 
plants.  The  nonpool  side  of  one  of  these 
plants  manufactiires  cheese,  while  the 
nonpool  side  of  the  other  manufactures 
powder.  The  other  pool  plant  is  a 
supply  plant  that  maniifactures 
primarily  Class  II  products.  Of  the  other 
nonpool  plants  in  the  Appalachian 
marketing  area,  5  manufacture  primarily 
cheese  and  5  manu&cture  primarily 
Class  n  products. 

Cooperative  Associations 

Using  September  1997  cooperative 
association  information  for  the  former 
Tennessee  Valley  order  area  and 
December  1997  information  for  the 
Carolina  and  Louisville-Lexington- 
Evansville  (Order  46)  orders,  it  can  be 
estimated  that  approximately  75  percent 
of  the  milk  in  the  consolidated 
Appalachian  area  was  supplied  by  12 
cooperatives.  Dairymen's  Marketing 
Cooperative,  Inc.,  and  cooperative     ■ 
associations  that  merged  to  form  Dairy 
Farmers  of  America  supplied  nearly  half 
of  the  milk  pooled  on  all  three  markets 
during  these  months.  Carolina- Virginia 
Milk  Producers  Association,  Inc., 
supplied  approximately  20  percent  of 
the  milk  pooled  on  both  the  CaroUna 
and  Tennessee  Valley  markets. 

Five  cooperative  associations 
supplied  16  percent  of  the  milk  pooled 
under  the  Cmolina  order  in  December 
1997,  but  supplied  no  milk  to  the  other 
two  markets.  Three  of  these 


cooperatives  pooled  no  milk  on  any 
other  Federal  order  market,  while  one 
also  pooled  milk  on  the  two  Ohio 
orders,  the  New  York-New  Jersey  order, 
and  the  Middle  Atlantic  order.  In 
addition  to  the  Carolina  order,  the  fifth 
cooperative  pooled  the  milk  of  Texas 
producers  on  the  Texas,  Southern 
Illinois-Eastern  Missouri,  Chicago,  and 
Southeast  orders. 

In  addition  to  the  55  percent  of  the 
September  1997  Tennessee  VaUey  milk 
supply  from  cooperative  associations 
pooling  milk  on  the  other  two 
Appalachian  markets,  one  cooperative 
that  also  pooled  milk  on  the  Southeast 
order  in  December  1997  supplied 
approximately  15  percent  of  the  milk 
pooled  on  the  Tennessee  Valley  order. 

Three  cooperative  associations  that 
supplied  less  than  2  percent  of  the  milk 
pooled  under  Order  46  did  not  supply 
milk  to  either  the  Carolina  or  Tennessee 
Valley  markets. 

Criteria  for  Consolidation 

Overlapping  route  disposition  and 
procurement  are  the  primary  criteria  on 
which  this  consolidation  is  based.  There 
is  a  stronger  relationship  between  the 
three  marketing  areas  involved  than 
between  any  one  of  them  and  any  other 
marketing  area  on  the  basis  of  both 
criteria.  Route  dispositions  within  the 
Appalachian  area  by  handlers  who 
would  be  regulated  under  this  order 
account  for  93  percent  of  the  total  fluid 
milk  products  distributed  in  the  area. 
The  primary  sources  of  the  remaining  7 
percent  are  four  other  consolidated 
order  areas,  with  no  more  than  3  percent 
distributed  by  any  of  the  four.  Handlers 
to  be  regulated  under  the  Appalachian 
order  distributed  nearly  80  percent  of 
their  route  dispositions  within  the 
marketing  area. 

Over  two-thirds  of  the  milk  supply  for 
the  Appalachian  market  is  produced 
within  the  marketing  area,  with  a  large 
part  of  the  rest  of  the  milk  supply 
coming  from  unregulated  areas  to  the 
north  (Virginia  and  Peimsylvania).  The 
Appalachian  order  area  supplies  a 
significant  minority  of  the  inilk  supply 
for  the  Southeast  market,  but  in  October 
1997  this  amoimt  was  less  than  the 
amoimt  supplied  to  the  Southeast  area 
frx)m  the  Southwest  area.  In  addition,  a 
large  proportion  of  the  milk  produced  in 
the  Appalachian  order  area  that  was 
pooled  on  the  Southeast  order  in 
October  1997  was  received  at  plants  that 
formerly  were  pooled  under  the 
terminated  Teimessee  Valley  order,  and 
will  be  pooled  under  the  consolidated 
Appalachian  order.  There  is  also 
common  cooperative  association 
affiliation  between  the  markets. 


Discussion  of  Comments  and 
Alternatives 

Prior  to  issuance  of  the  proposed  rule, 
alternatives  that  were  considered 
included  combining  all  of  the  current 
Florida,  Carolina,  Tennessee  Valley  and 
Southeast  order  areas,  consolidating  the 
Southeast  and  proposed  Appalachian 
areas,  and  including  aU  of  the  State  of 
Kentucky  in  one  order,  specifically  the 
Southeast.  These  alternative 
consolidations  were  examined  at  length 
and  were  found  to  have  less  overlap  in 
sales  and  procurement  than  the 
Appalachian  marketing  area. 

Thirteen  comments  tnat  pertained 
specifically  to  the  proposed 
Appalachian  area  were  filed  by  12 
commenters  in  response  to  the  proposed 
rule.  Six  of  these  comments  supported 
the  consolidation  of  the  Appalachian 
marketing  area  as  described  in  the 
proposed  rule,  including  comments 
filed  by  several  affected  dairy  fanners, 
the  North  Carolina  Department  of 
Agriculture,  the  North  Carolina  Dairy 
Producers  Association,  and  a  comment 
filed  on  behalf  of  Piedmont  Milk  Sales, 
Inc.,  Hunter  Farms,  Land  O'Sim  Dairies 
and  Milkco,  Inc.  This  last  comment 
stated  that  the  Appalachian  and 
Southeast  areas  should  not  be  combined 
because  a  separate  milk  order  area 
should  exist  between  the  consolidated 
Northeast  and  Southeast  order  areas. 
The  comment  argued  that  existence  of 
the  Appalachian  area  would  be 
expected  to  result  in  blend  price 
differences  between  and  among  the 
Northeast,  Mideast,  Appalachian, 
Southeast  and  Florida  orders  such  that 
milk  supplies  will  move  South  and  East 
as  needed. 

Seven  comments  supported  the 
combination  of  the  Appalachian  and 
Southeast  areas,  or  at  least  the  inclusion 
of  more  territory  in  the  Appalachian 
area.  The  Kentucky  Farm  Bureau 
Federation  urged  that  all  Kentucky 
counties  and  the  proposed  Appalachian 
area  be  combined  with  the  Southeast. 
The  comment  stated  that  this  further 
consolidation  would  make  milk 
utilization  rates  more  similar  across  the 
order,  would  facilitate  and  encourage 
milk  flow  to  deficit  areas  and  minimize 
any  negative  price  impacts  on 
producers.  According  to  the  Carolina- 
Virginia  Milk  Producers  Association, 
the  existence  of  separate  Southeast  and 
Appalachian  order  areas  could  result  in 
disorderly  marketing  conditions  on  the 
eastern  side  of  the  proposed  Southeast 
order  area.  Comments  filed  by  Trauth 
Dairy  urged  the  inclusion  of  the 
northern  areas  of  Kentucky,  including 
the  Newport,  Kentucky,  area  containing 
Louis  Trauth  Dairy,  Inc.,  in  the 
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proposed  Appalachian  area  rather  then 
in  the  proposed  Mideast  area. 

A  conunent  filed  by  DFA  supported 
the  inclusion  of  Charleston,  West 
Virginia,  and  areas  of  West  Virginia 
south  of  Charleston,  as  well  as  the  Ohio 
counties  surrounding  Cincinnati  and  the 
northern  counties  of  Kentucky,  in  the 
Appalachian  market  rather  than  the 
Mideast  market  to  promote  orderly 
marketing  of  milk.  The  DFA  comment 
stated  that  adequate  milk  supplies  do 
not  exist  in  close  proximity  to 
processors  in  the  greater  Cincinnati, 
Ohio,  and  Charleston,  West  Virginia, 
markets,  and  that  an  economic  incentive 
must  be  provided  to  assure  a  milk 
supply  to  those  processors.  A  second 
DFA  comment  recommended  that  the 
Southeast  and  Appalachian  order  areas 
be  combined  because  the  primary 
supplemental  milk  supply  for  both  areas 
is  in  more  western  states  (Texas,  New 
Mexico  and  Missouri).  The  comment 
stated  that  it  is  likely  that  these 
supplemental  supplies  would  be  likely 
to  be  associated  with  the  Southeast 
order  because  of  its  greater  proximity, 
and  extern  Southeast  milk  would  be 
"stair-stepped"  across  to  the 
Appalachian  order  to  reduce  hauling 
costs.  According  to  DFA,  during  the 
market's  flush  production  month,  the 
Appalachian  order  would  not  bear  the 
burden  of  surplus  milk  since  the  distant 
surplus  milk  would  be  associated  with 
the  Southeast  order  in  addition  to  the 
eastern  Southeast  milk  supplies  that 
also  would  be  associated  with  the 
Southeast  order  to  avoid  inefficient  milk 
movements,  resulting  in  a 
disproportionate  burden  of  surplus  milk 
pooled  on  the  Southeast  order. 

For  the  month  of  October  1997,  a 
month  when  some  supplemental 
supplies  usually  are  required  for  short 
markets,  nearly  one-quarter  of  the 
producer  milk  pooled  on  the  current 
Southeast  order  originated  in  the  States 
of  Missouri,  New  Mexico,  and  Texas. 
For  the  same  month,  just  over  1  percent 
of  the  producer  milk  pooled  on  the 
Louisville-Lexington-Evansville  and 
Carolina  orders  was  produced  in  those 
more  western  States.  It  is  clear  that  the 
western  milk  is  a  much  more  important 
source  of  supply  for  the  Southeast  area 
than  for  the  Appalachian  area,  and  that 
the  magnitude  of  this  difference  is  an 
indication  of  how  much  these  two 
consolidated  markets  differ.  The  ability 
to  pool  surplus  milk  on  the  Southeast 
order  is  directly  related  to  the  addition 
of  the  southern  Missouri/northwest 
Arkansas  area  to  the  Southeast 
marketing  area,  an  addition  that  was 
strongly  iirged  by  DFA.  Concerns  about 
the  ability  of  handlers  in  the  eastern 
part  of  the  Southeast  area  to  attract  a 


supply  of  milk  could  be  addressed  more 
appropriately  by  the  inclusion  of 
transportation  credits  in  the  Southeast 
order  than  by  consolidation  with  the 
Appalachian  area. 

A  dairy  farmer  in  West  Virginia  urged 
that  the  State  of  West  Virginia  be  added 
to  the  Appalachian  order  area  because 
milk  usage  for  Class  I  milk  and  cost  of 
production  would  then  become  similar 
to  the  other  states  in  the  Appalachian 
area.  Another  dairy  farmer  referred  to  a 
comment  filed  earlier  to  include 
Maryland  in  the  Appalachian  area 
instead  of  the  Northeast. 

As  discussed  in  the  proposed  rule, 
consolidating  the  Carolina  and 
Tennessee  Valley  markets  with  the 
Southeast  does  not  represent  the  most 
appropriate  consolidation  option 
because  of  the  minor  degree  of 
overlapping  route  disposition  and 
producer  milk  between  these  areas.  That 
conclusion  continued  to  be  supported 
by  data  gathered  for  distributing  plants 
for  October  1997. 

The  northern  Kentucky/southern 
Ohio  and  West  Virginia  area  was 
examined  in  painstaking  detail  with 
updated  data  to  determine  whether  or 
where  this  area  could  be  divided  to 
reflect  handlers'  sales  areas  and  supply 
procurement  areas  better  than  in  the 
proposed  rule.  No  support  for  such  a 
modification  to  the  proposed  rule  could 
be  found.  Only  one  Appalachian 
handler  has  significant  route  disposition 
within  the  Ohio  Valley  order  area,  while 
a  very  small  volume  of  Class  I  sales 
moves  from  the  Ohio  Valley  area  into 
the  Order  46  area.  There  is  even  less 
overlap  between  either  West  Virginia  or 
Maryland  and  the  Appalachian  area, 
and  no  justification  for  changing  the 
marketing  area  of  either  of  these  States. 

Florida 

The  consolidated  Florida  marketing 
area  is  comprised  of  the  three  current 
Federal  order  marketing  areas  contained 
wholly  in  the  state  of  Florida:  Upper 
Florida  (Order  6),  Tampa  Bay  (Order  12) 
and  Southeastern  Florida  (Order  13). 
There  are  63  counties  in  this 
consolidated  area  (40  in  Order  6, 13  in 
Order  12,  and  10  in  Order  13).  This  area 
remains  unchanged  from  the  proposed 
rule. 

Geogmphy 

The  consolidated  Florida  marketing 
area  is  described  geographically  as  all 
counties  in  the  State  of  Florida,  with  the 
exception  of  the  foutr  westernmost 
counties  in  the  Florida  Panhandle.  This 
marketing  area  is  a  large  peninsula, 
ranging  from  about  140  miles  in  width 
in  the  north  to  about  50  miles  in  width 
in  the  south,  that  extends  south  from  the 


southeast  U.S.  about  400  miles  between 
the  Atlantic  Ocean  and  the  Gulf  of 
Mexico.  Also  included  in  the  Florida 
market  is  approximately  150  miles  of 
the  Panhandle,  a  narrow  strip  of  land 
extending  west  along  the  Gulf  of  Mexico 
from  the  northern  part  of  the  peninsula. 
The  water  surrounding  most  of  Florida's 
peninsula  constitutes  a  natural 
boimdary,  as  east-to-west  travel  is 
limited. 

Almost  all  of  Florida  has  a  hmnid 
subtropical  climate.  The  southern  end  of 
the  state  and  the  islands  south  of  the 
peninsula  have  a  tropical  wet  and  dry 
climate.  In  general,  the  state's  climate 
can  and  does  affect  levels  of  milk 
production  negatively.  Seasonal 
variation  in  production  for  this  market 
typically  is  greater  than  for  most  other 
U.S.  regions.  The  importance  of  dairy 
fanning  as  an  agricultural  pursuit  in 
Florida  is  relatively  minor  (7  percent  of 
total  receipts  from  agricultural 
commodities),  with  several  crops 
contributing  more  total  receipts  to  the 
State's  income.  However,  no  livestock 
commodity  is  as  important  in  Florida  as 
dairy  farming. 

Population 

According  to  July  1, 1997,  population 
estimates,  the  total  population  in  the 
consolidated  Florida  marketing  area  is 
14.1  million.  Ninety-three  percent  of  the 
population  of  the  marketing  area  is 
located  in  Metropolitan  Statistical  Areas 
(MSAs).  The  two  largest  MSAs  are 
Miami-Fort  Lauderdale  (Miami)  on  the 
eastern  side  of  the  southern  end  of  the 
peninsula,  and  Tampa-St.  Petersburg- 
Clearwater  (Tampa)  midway  on  the 
western  side  of  the  peninsula.  Broward 
and  Dade  Counties  comprise  the  Miami 
population  center  (currently  in  Order 
13)  with  a  population  of  3.5  million. 
The  Tampa  population  center  (currently 
in  Order  12)  is  comprised  of  Hernando, 
Hillsborough,  Pasco  and  Pinellas 
counties  with  a  population  of  2.2 
million.  The  six  counties  in  these  two 
popidation  centers  represent  about  41 
percent  of  the  total  marketing  area 
population. 

Fluid  Per  Capita  Consumption 

Florida  customarily  is  considered  a 
deficit  milk  production  state.  For  much 
of  the  year,  milk  needs  to  be  imported 
bora,  other  states  in  order  to  meet  the 
demand  for  fluid  consumption.  Based 
on  the  population  figure  of  14.1  million 
and  an  estimated  per  capita  fluid  milk 
consumption  rate  of  17  pounds  of  fluid 
milk  per  month,  total  fluid  milk 
consumption  in  the  Florida  marketing 
area  is  estimated  at  239.7  million 
pounds  per  month. 
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Diuing  October  1997,  216  million 
pounds  of  milk  were  disposed  of  in  the 
consolidated  marketing  area  by  all 
Florida  distributing  plants  expected  to 
be  fully  regulated  under  the  Florida 
order.  Other  order  plants  had  route 
disposition  within  Florida  of  14.2 
million  pounds.  Another  1.3  million 
pounds  of  milk  was  distributed  within 
the  consolidated  area  by  partially 
regulated  handlers,  producer-handlers, 
and  exempt  plants.  The  discrepancy 
between  the  actual  total  route 
disposition  of  231.5  million  pounds  and 
the  estimated  consxunption  level  of 
239.7  million  pounds  may  be  explained 
by  the  older  than  average  population  in 
Florida. 

Milk  Production 

In  October  1997, 175.8  million 
pounds  of  milk  produced  in  Florida 
were  pooled  in  four  Federal  orders;  98.5 
percent  of  this  milk  was  pooled  on  the 
three  ciurent  Florida  orders.  About  340 
producers  located  in  Florida  (96  percent 
of  all  Florida  producers  having 
association  with  Federal  orders)  had 
producer  milk  pooled  on  at  least  one  of 
the  three  Florida  markets.  A  small 
number  of  Florida  producers  had 
producer  milk  associated  with  Order  7, 
while  more  than  100  Georgia  producers 
had  producer  milk  associated  with  the 
Florida  markets.  Additionally,  44.7 
million  pounds  of  Georgia  milk  was 
pooled  on  the  three  Florida  markets;  89 
percent  of  this  milk  went  to  Order  12. 

There  are  40  coimties  in  Florida  that 
pooled  milk  in  at  least  one  of  the  three 
current  Florida  orders.  Eight  of  these 
counties  produced  66.5  percent  of  the 
milk  pooled. 

Three  counties  (Gilchrist,  Lafayette 
and  Suwannee,  about  75  miles  west  of 
Jacksonville)  had  42.3  million  pounds  of 
producer  milk.  For  these  three  counties, 
72.6  percent  of  the  October  1997 
producer  milk  was  pooled  on  the  Tampa 
Bay  order,  which  is  located 
approximately  150  miles  southeast  of 
the  coimties. 

Nearly  90  percent  of  Clay  Coimty's 
producer  milk  was  pooled  in  Order  6. 
This  county  is  in  the  Jacksonville  MSA, 
which  is  the  largest  popiUation  center  in 
Order  6. 

Twenty-two  and  one-half  million 
poimds  of  producer  milk  came  from 
Hillsborough,  Highlands,  and  Manatee 
Counties,  dl  part  of  the  Order  12 
market.  However,  64  percent  of  this 
milk  was  pooled  on  Order  13,  with  the 
rest  pooled  on  Order  12. 

Okeechobee  County,  located  in  the 
Ordei  13  marketing  area  about  125  miles 
northwest  of  the  Miami  area,  is  by  far 
the  largest  milk  producing  coimty  in 
Florida.  The  county  had  43.8  million 


poimds  of  producer  milk  in  October 
1997,  almost  all  of  which  was  pooled  on 
Order  13. 

Distributing  Plants 

Using  plant  lists  included  in  the 
proposed  rule,  with  pooling  standards 
adjusted  to  25  percent  of  route 
dispositions  as  in-area  sales,  updated  for 
known  plant  closures  through  December 
1998, 12  plants  woiild  be  expected  to  be 
fully  regulated  under  the  consolidated 
Florida  market.  Four  of  these  plants  are 
located  in  the  Miami  MSA  and  three  in 
the  Tampa  MSA.  Three  plants  are 
located  in  mid-Florida,  one  in  the 
Orlando  area  and  two  in  the  Lakeland- 
Winter  Haven  area.  Two  more  are 
located  in  northeast  Florida:  one  in  the 
Jacksonville  area,  and  one  in  Daytona 
Beach.  One  plant  in  the  Tampa  MSA, 
ciuxently  fully  regulated,  would  be 
exempt  on  the  basis  of  size.  One 
partially  regulated  plant  in  the 
Jacksonville  area  would  be  expected  to 
continue  its  partially  regulated  status, 
and  one  producer-handler  is  not  located 
within  an  MSA. 

Slightly  less  than  two-thirds  of  the 
consolidated  market's  population  is 
contained  in  the  MSAs  where  fully 
regidated  plants  are  located. 

Utilization 

According  to  October  1997  pool 
statistics  for  handlers  who  would  be 
fully  regulated  imder  this  Florida  order, 
the  Class  I  utilization  percentages  for 
the  Upper  Florida,  Tampa  Bay,  and 
Southeastern  Florida  markets  were  91 , 
88,  and  94  percent,  respectively.  Based 
on  calculated  weighted  average  use 
values  for  (1)  the  current  order  with 
current  use  of  milk,  and  (2)  the  current 
order  with  projected  use  of  milk  in  the 
consolidated  Florida  order,  the  potential 
impact  of  this  rule  on  producers  who 
supply  the  ciurent  market  areas  is 
estimated  to  be:  Upper  Florida,  a  4-cent 
per  cwt  decrease  (firom  $15.39  to 
$15.35);  Tampa  Bay,  a  8-cent  per  cwt 
increase  (from  $15.54  to  $15.62);  and 
Southeastern  Florida,  a  13-cent  per  cwt  ^ 
decrease  (from  $16.03  to  $15.90).  The   J 
weighted  average  use  value  for  the 
consolidated  Florida  order  market  is 
estimated  to  be  $15.69  per  cwt.  For 
October  1997,  combined  Class  I 
utilization  for  the  three  Florida  markets 
was  90.6  percent  based  on  197.5  miUion 
pounds  of  producer  milk  used  in  Class 
I  out  of  218.0  million  total  producer 
milk  pounds. 

Other  Plants 

Also  located  within  the  Florida 
marketing  area  during  May  1997  were 
four  supply  or  maniifactiuing  plants, 
three  of  which  are  not  associated  with 


the  ciurent  markets'  pools.  Three  ice 
cream  plants  are  located  in  the  Tampa 
area  and  one  pool  supply  plant  is  in  the 
Jacksonville  area. 

Cooperative  Associations 

In  December  1997,  three  cooperatives 
marketed  milk  in  the  Florida  markets, 
representing  nearly  100  percent  of  the 
milk  marketed.  Effective  October  1, 
1998,  Florida  Dairy  Farmers 
Association,  which  marketed  milk 
under  all  three  Florida  orders,  and 
Tampa  Independent  Dairy  Farmers' 
Association,  Inc.,  which  marketed  milk 
only  imder  the  Tampa  Bay  order, 
merged  to  create  Southeast  Milk,  Inc. 
The  December  1997  production 
marketed  by  these  two  cooperatives  in 
all  three  Florida  orders  comprised  93 
percent  of  the  producer  milk  associated 
with  the  three  markets.  Dairy  Farmers  of 
America,  Inc.  (DFA),  members  marketed 
nearly  7  percent  of  producer  milk 
associated  with  the  three  Florida  orders 
on  the  Tampa  Bay  and  Southeastern 
Florida  pools. 

Criteria  for  Consolidation 

The  consolidated  Florida  market 
should  encompass  the  ciurent 
marketing  areas  of  the  Upper  Florida, 
Tampa  Bay  and  Southeastern  Florida 
Federal  milk  orders.  Natural  boimdary 
limitations  and  overlapping  sales  and 
procurement  areas  among  the  three 
orders  are  major  reasons  for 
consohdation,  as  well  as  a  measure  of 
association  evidenced  by  cooperative 
association  proposals  to  consolidate 
these  three  marketing  areas.  Further,  the 
cooperative  associations  in  this  area 
have  worked  together  for  a  number  of 
years  to  accommodate  needed 
movements  of  milk  between  the  three 
Florida  Federal  orders,  and  into  and  out 
of  the  area. 

Discussion  of  Comments  and 
Alternatives 

Prior  to  the  issuance  of  the  proposed 
rule,  the  inclusion  of  other  Federal 
order  marketing  areas  vrith  the 
consolidated  Florida  area  was 
considered  because  of  the  existence  of 
some  overlap  of  sales,  procurement  of 
producer  milk,  and  dispositions  of 
surplus  milk.  However,  because  of  the 
closeness  of  the  relationship  between 
the  current  Florida  markets  and  the  lack 
of  significant  overlap  of  sales  or 
production  with  other  order  areas  no 
basis  was  seen  for  expanding  the 
consolidation  any  further. 

Only  three  comments  were  received 
that  pertained  specifically  to  the 
coi-'olidated  Florida  area.  These 
comments,  filed  by  the  three 
cooperative  associations  with 
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membership  in  the  consolidated  Florida 
marketing  area,  supported  the 
consolidation  of  the  current  three 
Florida  order  areas  without  any 
additional  territory. 

Southeast 

The  consolidated  Southeast  marketing 
area  is  comprised  of  the  current 
Southeast  (Order  7)  marketing  area, 
portions  of  the  current  Southwest  Plains 
(Order  106)  marketing  area  in  northwest 
Arkansas  and  southern  Missouri,  and 
six  southeastern  Missouri  counties  from 
the  current  Southern  Illinois-Eastern 
Missouri  (Order  32)  marketing  area. 
Also  included  are  16  currently 
unregulated  Missouri  coimties,  21 
c\irrently  unregidated  Kentucky 
counties,  and  1  Kentucky  county  that 
currently  is  part  of  the  Louisville- 
Lexington-Evansville  (Order  46) 
marketing  area.  There  are  572  counties 
in  this  consolidated  area.  A  partial 
county  in  Missouri  that  was  proposed  to 
be  included  in  the  Southeast  area  has 
been  omitted. 

Geography 

The  Southeast  market  is  described 
geographically  as  follows:  all  counties 
or  parishes  in  Alabama,  Arkansas, 
Louisiana,  and  Mississippi  (67,  75,  64, 
and  82  coimties,  respectively),  4  in 
Florida,  152  in  Georgia,  44  in  Missouri, 
62  in  Tennessee  and  22  in  Kentucky 
(one — ^Logan  Coimty — currently  is  in 
Order  46,  and  21  currently  are 
unregulated).  Of  these  21  coimties,  14 
were  part  of  the  former  Paducah, 
Kentucky  (Order  99)  marketing  area. 
Eleven  Arkansas  and  22  Missouri 
counties  are  part  of  the  current  Order 
106  marketing  area.  Six  Missouri 
counties  are  part  of  the  current  Order  32 
marketing  area.  Sixteen  southeastern 
Missouri  counties  currentiy  are 
unregulated  (4  of  these  were  part  of  the 
former  Paducah  Federal  milk  order).  A 
partial  Missouri  county  that  was 
proposed  to  be  part  of  the  Southeast 
area  is  omitted  for  the  purpose  reducing 
the  incidence  of  partially  regulated 
counties. 

The  Southeast  market  spans  the 
southeastern  area  of  the  United  States 
from  the  Gulf  of  Mexico  and  the 
Alabama/Georgia-Florida  border  north 
to  central  Missouri,  Kentucky, 
Tennessee,  and  South  Caroliiia,  and 
from  the  Atlantic  Ocean  west  to  Texas, 
Oklahoma,  and  Kansas.  Measuring  the 
extreme  dimensions,  this  market 
extends  about  575  miles  north  to  south 
from  central  Missouri  to  southern 
Louisiana  and  750  miles  west  to  east 
from  Louisiana's  border  with  Texas  to 
the  AUantic  Ocean  coast  in  southern 
Georgia. 


The  Southeast  marketing  area  is 
contiguous  to  4  other  consolidated 
marketing  areas:  Florida  to  the 
southeast,  the  Southwest  to  the  west, 
the  Central  to  the  northwest  and  the 
Appalachian  to  the  northeast  and  east. 
Georgia's  coastline  on  the  Atlantic 
Ocean  is  about  100  miles  in  length, 
while  western  Florida,  Alabama, 
Mississippi,  and  Louisiana  extend  about 
600  miles  along  the  Gulf  of  Mexico 
coastiine.  Also  contiguous  to  the  current 
Southeast  market  are  currentiy 
unregulated  counties  in  Texas, 
Missouri,  Kentucky  (and  as  of  October 
1, 1997,  the  Tennessee  Valley  [Order  11] 
marketing  area).  The  consolidated 
marketing  areas  would  encompass  all  of 
these  counties  in  the  Southwest, 
Central,  Appalachian  or  Southeast 
marketing  areas,  with  some  currently- 
unregulated  counties  in  central  Missouri 
remaining  unregulated  under  this 
proposal. 

In  terms  of  physical  geography,  the 
Southeast  region  is  generally  flat  or 
gently  rolling  low-ljdng  land.  Relatively 
higher  elevations  which  might 
potentially  form  natural  barriers  or 
obstruct  easy  transportation  exist  in 
northwest  Arkansas  and  northeast 
Georgia. 

Moving  from  the  south  to  the  north  of 
the  Southeast  market,  climates  range 
frxim  humid  subtropical  in  coastal  areas 
to  warm  and  humid  or  humid 
continental  to  temperate  in  Tennessee 
and  Kentucky.  Warm,  humid  summers 
and  mild  winters  are  typical  in  the 
Southeast.  These  types  of  climates  can 
severely  limit  the  production  level  of 
dairy  herds  in  the  summer. 

Population- 
According  to  July  1, 1997,  population 
estimates,  the  total  population  in  the 
consolidated  Southeast  marketing  area 
is  26.9  million.  The  42  Metropolitan 
Statistical  Areas  (MSAs)  in  the  market 
account  for  62.3  percent  of  the  total 
marketing  area  population.  Almost  half 
of  the  Southeast  population  is  located  in 
the  17  most  populous  MSAs.  Eight 
MSAs  have  populations  greater  than 
500,000  each;  their  total  population  is 
about  36  percent  of  the  Southeast 
population.  Because  of  the  large  number 
of  MSAs  in  the  Southeast  market  and 
also  because  no  large  (i.e.,  greater  than 
500,000)  population  centers  are  added 
to  this  market,  only  those  areas  with 
populations  greater  than  500,000  are 
described  in  greater  detail. 

Over  25  percent  of  the  Southeast 
market's  population  is  located  in 
Georgia,  die  most  populous  of  the 
Southeast  market  states,  with  7.2 
million  people.  Almost  half  of  Georgia's 
population  is  concentrated  in  the 


AUanta  MSA,  located  about  60  miles 
south  of  the  Southeast- Appalachian 
marketing  area  boundary  in  the 
northwest  portion  of  the  state.  AUanta  is 
the  largest  city  in  the  Southeast  market 
with  a  population  of  3.6  million. 

With  4.3  million  people,  Alabama  is 
the  Southeast  market  area's  third  most 
populous  state.  Birmingham  and 
Mobile,  the  state's  two  largest  MSA 
regions,  are  among  the  top  eight  in 
population  in  the  Southeast.  The 
Birmingham  area  has  a  population  of 
about  900,000  and  ranks  5th  in  size 
among  all  Southeast  area  MSAs. 
Birmingham  is  located  about  150  miles 
west  of  AUanta  in  north  central 
Alabama.  The  Mobile  area  is  a  Gulf  of 
Mexico  port  city  in  southwestern 
Alabama.  With  a  population  of  527,000, 
Mobile  is  the  8th  largest  population 
center  in  the  Southeast  market  area. 

Louisiana  is  the  second  most 
populated  state  in  the  Southeast  market 
area  with  4.4  million  people.  Two  of  the 
Southeast's  8  largest  MSAs  are  located 
in  Louisiana — ^New  Orleans,  the  second 
largest  MSA  with  1.3  million  people 
and  Baton  Rouge,  the  6th  largest  MSA 
with  almost  .6  million  people.  New 
Orleans  is  located  in  the  state's  "toe"  in 
southeastern  Louisiana.  Baton  Rouge 
also  is  located  in  Louisiana's  "toe," 
about  80  miles  west  of  New  Orleans. 

Arkansas  has  a  total  population  of  2.5 
million — 2  million  bom  the  current 
Southeast  marketing  area  and  an 
additional  500,000  from  the  Arkansas 
portion  of  the  Southwest  Plains 
marketing  area  The  LitUe  Rock-North 
LitUe  Rock,  Arkansas  (LitUe  Rock)  MSA, 
in  the  center  of  Arkansas,  has  the  7th 
largest  population  concentration  in  the 
Southeast  market  area  with  552,000. 

The  portion  of  Tennessee  in  the 
Southeast  marketing  area  is  the  fourth 
most  populated  vdth  3.4  million  people 
and  is  home  to  the  third  and  fourth 
largest  MSAs  in  the  Southeast.  The 
Nashville  area,  with  a  population  of  1.1 
million,  is  located  in  central  Tennessee. 
The  Memphis,  Tennessee/ Arkansas/ 
Mississippi  MSA,  also  with  a 
population  of  1.1  million,  is  located 
near  these  three  states'  borders. 

Other  states  or  portions  of  states  in 
the  Southeast  marketing  area  do  not 
have  MSAs  with  greater  than  500,000 
population.  Mississippi,  the  Southeast's 
5th  most  populous  state,  has  a  total 
population  of  2.7  million.  The  Missouri, 
Florida,  and  Kentucky  counties  in  the 
Southeast  market  have  populations  of 
1.3  million,  602,000  and  529,000, 
respectively. 

Fluid  Per  Capita  Consumption       * 

Fluid  per  capita  consumption 
estimates  vary  throughout  the  Southeast 
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market  from  a  low  of  16  poimds  of  fluid 
milk  per  month  in  Mississippi  to  a  high 
of  19  poimds  in  Arkansas  and  Kentucky. 
Multiplying  the  individual  states' 
consiunption  rates  by  their  population 
results  in  an  estimated  fluid  milk 
consiunption  rate  of  468  million  pounds 
of  fluid  milk  per  month  for  the 
Southeast  marketing  area. 

Route  distribution  in  the  consolidated 
Southeast  area  by  handlers  expected  to 
be  regulated  imder  the  consolidated 
Southeast  order  (including  the  3 
Arkansas  and  Missouri  plants)  equaled 
380  million  pounds  within  the 
Southeast  marketing  area  in  October 
1997.  Other  fluid  milk  dispositions  in 
the  consolidated  Southeast  marketing 
area  came  from  plants  expected  to  be 
regulated  imder  other  orders  (66.7 
million  poimds)  and  from  partially 
regulated,  exempt  and  producer-handler 
plants  (2  million  pounds). 

Milk  Production 

Milk  production  data  for  the 
Southeast  consolidated  order  area  have 
not  been  updated  from  January  1997  to 
October  1997  as  have  the  data  for  most 
of  the  other  consolidated  order  areas.  As 
a  result  of  terminating  the  Tennessee 
Valley  order  as  of  October  1997,  three  of 
the  Tennessee  VaUey-regulated  handlers 
became  pool  plants  imder  the  Southeast 
order,  on  the  basis  of  having  at  least 
10%  of  their  sales  in  the  Southeast  order 
marketing  area.  These  handlers  will 
become  regulated  under  the 
consolidated  Appalachian  order  when 
the  consolidated  orders  become 
effective.  Consequently,  milk 
production  data  for  the  consolidated 
Southeast  order  area  based  on  October 
1997  pool  data  would  not  be 
representative  of  the  consolidated 
Southeast  market.  Available  information 
indicates  that  the  sources  of  milk  for  the 
consolidated  Southeast  market  have  not 
changed  significantly  from  the  January 
1997  data. 

In  January  1997, 4,180  producers  from 
388  counties  pooled  477.4  million 
pounds  of  producer  milk  on  the  current 
Southeast  market.  Over  8.5  percent  of 
the  Southeast's  producer  milk  came 
from  Southeast  market  area  counties.  Of 
the  388  counties,  19  pooled  over  5 
million  pounds  each,  accounting  for  39 
percent  of  Order  7's  producer  milk.  Of 
these  19  counties,  2  Texas  counties  are 
located  outside  the  Southeast  marketing 
area.  Because  of  the  large  number  of 
counties,  only  the  locations  for  those 
top  19  production  counties  are 
described  in  greater  detail.  However,  the 
volume  of  producer  milk,  number  of 
producers  (farms)  and  number  of 
counties  is  provided  for  each  state 
within  the  market  area. 


Almost  73  million  pounds  of  milk 
were  pooled  on  the  Southeast  market 
from  581  producers  in  28  Louisiana 
parishes  in  January  1997.  Top 
production  parishes  are  Tangipahoa, 
Washington  and  St.  Helena,  all  located 
in  the  state's  "toe,"  north  of  New 
Orleans  and  northeast  of  Baton  Rouge, 
each  bordering  Mississippi.  Another 
high  production  area  is  centered  on  De 
Soto  Parish  in  northwestern  Louisiana. 
These  four  parishes  account  for  over  62 
million  pounds  of  producer  milk,  with 
76  percent  coming  from  Tangipahoa  and 
Washington  parishes. 

Almost  67  million  pounds  of  milk 
were  pooled  on  the  Southeast  market 
from  331  producers  in  68  Georgia 
counties  in  January  1997.  Of  this 
volume,  64  million  came  bom  312 
producers  in  64  Georgia  counties  in  the 
Order  7  marketing  area.  The  balance  is 
associated  with  Georgia  producers 
located  in  the  marketing  area  of  the 
former  Order  11  (Tennessee  Valley). 
Top  production  counties  are  Putnam, 
Morgan  and  Macon,  which  pooled  27 
million  pounds  of  producer  milk  on 
Order  7. 

About  65  million  pounds  of  milk  were 
pooled  on  the  Southeast  market  from 
580  producers  in  46  Tennessee  counties 
in  January  1997.  Of  this  volume,  62 
million  came  from  562  producers  in  42 
Tennessee  counties  in  the  Order  7 
marketing  area.  The  balance  is 
associated  with  Tennessee  producers 
located  in  the  marketing  area  of  the 
former  Federal  Order  11.  Two  high 
production  counties  in  the  state  are 
Marshall  and  Lincoln,  located  in  south 
central  Tennessee.  These  counties 
contributed  over  12  million  pounds  of 
producer  milk  to  the  Order  7  pool  in 
January  1997. 

About  61  million  pounds  of  milk  were 
pooled  on  the  Southeast  market  from 
443  producers  in  48  Mississippi 
counties  in  January  1997.  Top 
production  counties  are  Walthall  and 
Pike,  in  southern  Mississippi  on  the 
state's  border  with  Jxiuisiana.  These  two 
counties  adjoin  the  heavy  milk 
production  area  in  Louisiana.  The 
counties  contributed  15  million  pounds 
of  producer  milk  to  the  Order  7  pool  in 
January  1997. 

About  32  million  pounds  of  milk  were 
pooled  on  the  Southeast  market  from 
408  producers  in  19  Kentucky  counties 
in  January  1997.  Additionally,  116 
producers  in  15  of  these  counties  pooled 
almost  9  million  pounds  of  producer 
milk  on  Orders  11  and  46  (Louisville- 
Lexington-Evans  ville).  Two  counties. 
Barren  and  Monroe,  contributed  over  13 
million  poimds  of  producer  milk.  These 
contiguous  counties  are  in  south  central 


Kentucky  about  80  miles  northeast  of 
Nashville,  Tennessee. 

Four  Missouri  counties — ^Wright, 
Texas,  Laclede  and  Howell — pooled  33 
million  pounds  of  producer  milk  on 
Order  7.  All  of  these  counties  currently 
are  located  in  the  Order  106  (Southwest 
Plains)  marketing  area  in  southern 
Missouri. 

Other  Southeast  marketing  area  states 
or  areas  contribute  producer  milk  to  the 
Southeast  marketwide  pool.  About  37 
million  pounds  of  milk  were  pooled  on 
the  Southeast  market  from  205 
producers  in  51  Alabama  counties,  and 
25  million  pounds  were  pooled  from 
343  producers  in  39  Arkansas  counties. 
Sixteen  Florida  producers  from  6 
counties  (2  in  the  Southeast  market 
area)  pooled  3.5  million  pounds  on 
Order  7  in  January  1997. 

In  January  1997,  Order  7  producer 
milk  also  originated  in  Missouri 
counties  not  included  in  the  Southeast 
marketing  area,  Texas,  New  Mexico, 
Indiana  and  Oklahoma.  Large  amounts 
of  milk  from  Missouri  (21  ndllion 
pounds  in  addition  to  the  33  million 
described  previously)  and  Texas  (46 
million  pounds — 20  million  from 
Hopkins  and  Erath  Counties)  were 
associated  with  the  Order  7  pool. 

Distributing  Plants 

Using  distributing  plant  lists  included 
in  the  proposed  rule,  with  the  pooling 
standards  adjusted  to  25  percent  of 
route  disposition  as  in-area  sales, 
updated  for  known  plant  closures 
through  E)ecember  1998, 48  distributing 
plants  located  in  the  consolidated 
Southeast  marketing  area  would  be 
expected  to  be  associated  with  the 
Southeast  market  (including  the  added 
territory  in  northwestern  Arkansas  and 
southern  Missouri).  These  plants 
include  36  fully  regulated  distributing 
plants,  3  of  which  are  currendy 
regulated  under  the  Southwest  Plains 
order  and  one  of  which  is  currendy 
partially  regulated.  In  addition,  it  is 
expected  that  3  plants  would  be 
partially  regulated  (one  of  which 
currently  is  fully  regulated  and  two  of 
which  are  partially  regulated),  and  7 
plants  that  are,  and  are  expected  to  be, 
exempt — 1  on  the  basis  of  size  and  6  on 
the  basis  of  institutional  status.  An 
additional  currently  regulated  plant  is 
expected  to  be  exempt  on  the  basis  of 
institutional  status.  Of  the  36  fully 
regulated  plants,  16  are  located  in  the 
largest  eight  MSA  regions.  One 
distributing  plant  located  in  the 
consolidated  Appalachian  marketing 
area  that  has  more  than  half  of  its  route 
disposition  within  the  Southeast 
marketing  area  would  be  locked  into 
regulation  under  the  Appalachian  order. 
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Since  October  1997,  it  is  known  that 
•2  pool  distributing  plants  have  gone  out 
of  business.  One  of  these  plants  was 
located  in  Louisiana  and  the  other  in 
Missouri. 

Of  the  48  distributing  plants,  Georgia 
has  9;  Louisiana,  10:  Mississippi,  6; 
Alabama,  8;  Arkansas,  6;  Tennessee,  5; 
Missouri,  2;  and  Kentucky,  2.  No 
distributing  plants  are  located  in  the 
Florida  counties  included  in  the 
Southeast  market  area. 

In  Georgia,  three  pool  distributing 

[>lants  and  one  producer-handler  are 
ocated  in  the  Atlanta  area,  with  3 
others  elsewhere  in  the  State.  Georgia 
also  has  1  partially  regulated  handler 
and  1  government  agency  (state  prison) 
plant. 

Eight  of  Louisiana's  10  distributing 
plants  currently  are  and  would  continue 
to  be  fully  reg\Uated  (pool  plants)  in  this 
consolidated  marketing  area.  Four  of 
these  8  are  located  in  either  the  New 
Orleans  or  Baton  Rouge  areas  (2  in 
each).  Four  other  pool  distributing 
plants  are  located  in  Louisiana.  The 
remaining  two  plants  are  affiliated  with 
educational  institutions. 

Four  of  Mississippi's  6  currently 
operational  distributing  plants  would  be 
hilly  regulated  pool  plants  in  the 
Southeast  market.  Two  educational 
institutions  also  have  plants. 

Seven  of  Alabama's  distributing 
plants  are  fully  regulated.  One  is  located 
in  the  Birmingham  area  and  2  are 
located  in  the  Mobile  area.  Of  the 
remaining  four,  2  are  in  northern 
Alabama,  one  is  in  central  Alabama,  and 
one  is  in  the  state's  southeastern  comer. 

Four  of  Arkansas'  6  currently 
operational  distributing  plants  are  fully 
regulated;  two  are  in  the  Little  Rock 
area,  and  the  other  2  are  located  in 
northwest  Arkansas.  Also  located 
within  Arkansas  are  2  exempt 
distributing  plants — one  on  the  basis  of 
size  and  one  that  is  a  state  prison  plant. 
Four  of  Tennessee's  5  distributing 
plants  are,  and  are  expected  to  be,  fully 
regulated.  Three  of  the  4  are  located  in 
the  Nashville  area  and  one  fully 
regulated  plant  and  one  partially 
regulated  plant  are  located  in  the 
Memphis  area. 

Two  distributing  plants  that  would  be 
fully  regulated  under  the  Southeast 
market  are  located  in  the  currently 
unregulated  Kentucky  counties  that  are 
added  to  this  marketing  area.  One  is 
located  in  Fulton  in  the  southwest 
comer  of  Kentucky  on  the  Tennessee 
border,  and  the  other  about  30  miles 
east  of  Fulton. 

Two  Missouri  distributing  plants  are 
located  in  the  consolidated  Southeast 
area.  One  is  a  pool  plant  located  in 
Springfield,  and  the  other  a  plant 


exempt  on  the  basis  of  institutional 
status  located  just  south  of  the 
Springfield  MSA. 

Utilization 

As  in  the  case  of  milk  production 
data,  October  1997  data  for  the 
consolidated  Southeast  order  are  not 
used  because  of  the  termination  that 
month  of  the  Teimessee  Valley  order. 
Instead  of  using  October  1995  data  from 
the  proposed  rule,  however,  September 
1997  data  is  used  as  representative  for 
this  section. 

According  to  September  1997  pool 
statistics  for  handlers  who  are  expected 
to  be  fully  regiilated  imder  the 
Southeast  order,  the  Class  I  utilization 
for  the  Southeast  market  was  84  percent. 
Based  on  calculated  weighted  average 
use  values  for  (1)  the  current  order  with 
current  use  of  milk,  and  (2)  the  current 
order  with  projected  use  of  milk  in  the 
consolidated  Southeast  order,  the 
potential  impact  of  this  rule  on 
producers  who  supply  the  current 
market  area  is  estimated  to  be  a  3-cent 
per  hundredweight  increase  (from 
$13.60  to  $13.63). 

For  September  1997,  Class  I 
utilization  for  the  Southeast  market  was 
83.9  percent  based  on  357.2  million 
pounds  of  producer  milk  used  in  Class 
I  out  of  426  million  total  producer  milk 
pounds. 

Other  Plants 

Also  located  within  the  Southeast 
marketing  area  during  May  1997  were 
37  supply  or  manufecturing  plants:  1  in 
Kentucky,  5  in  Alabama  (including  1  in 
the  Birmingham  area),  5  in  Arkansas 
(including  1  in  the  Little  Rock  area),  7 
in  Georgia  (including  4  in  the  Atlanta 
area),  3  in  Louisiana  (including  1  in  the 
Baton  Rouge  area),  11  in  Missouri,  2  in 
Mississippi,  and  3  in  Teimessee 
(including  1  each  in  the  Memphis  and 
Nashville  areas).  Eight  of  the  37  plants 
are  pool  plants.  Of  these  pool  plants,  2 
primarily  ship  to  distributing  plants,  3 
manufacture  cheese,  1  manufactures 
Class  II  products,  1  manufactures 
powder  and  1  primarily  manufactures 
other  products.  Of  the  Southeast 
marketing  area's  28  nonpool  plants,  13 
manufactxu-e  primarily  Class  II  products, 
3  manufacture  cheese,  10  mani^acture 
primarily  other  products,  and  1  each 
manufacture  primarily  butter  and 
cheese.  One  plant  is  a  "split  plant," 
with  one  side  serving  as  a 
manufacturing  facility  primarily  for 
Class  II  products,  while  the  other  side 
receives  and  ships  Grade  A  milk. 

Cooperative  Associations 

In  December  1997,  thirteen 
cooperative  associations,  including  3  of 


those  that  merged  to  become  Dairy 
Farmers  of  America  (DFA),  represented 
members  marketing  73  percent  of  the 
milk  pooled  on  the  Southeast  market. 

This  nimiber  of  cooperative 
associations  is  more  than  twice  the 
number  (six)  that  pooled  milk  on  the 
Southeast  ordw  in  December  1995.  Of 
those  six,  Nationtd  Farmers 
Organization  (NFO)  ceased  marketing 
milk  in  the  Southeast.  Milk  Marketing, 
Inc.,  headquartered  in  Strongsville, 
Ohio,  and  one  of  the  cooperatives  that 
formed  DFA.  marketed  a  small  amount 
of  milk  in  the  Southeast  in  December 
1997.  and  two  cooperatives  began 
marketing  milk  after  December  1995.  In 
addition,  5  cooperative  associations 
representing  Texas  and  New  Mexico 
producers  pooled  miUc  on  the  Southeast 
order  in  December  1997. 

The  DFA  cooperatives  represented  71 
percent  of  co-op  milk  and  52  percent  of 
the  total  milk  supply  pooled  under  the 
Southeast  order  during  December  1997. 
For  the  same  month,  Carolina- Virginia 
Milk  Producers  Association,  Inc., 
represented  9  percent  of  the  milk  pooled 
by  cooperative  associations;  the  two 
new  cooperatives  pooled  8  percent  of 
co-op  milk:  and  the  five  Texas/New 
Mexico  cooperatives  pooled  7  percent. 

Criteria  for  Consolidation 

Retention  of  the  Southeast  marketing 
area  as  a  single  area  is  based  on 
overlapping  route  dispositions  within 
the  marketing  area  to  a  greater  extent 
than  with  other  marketing  areas. 
Procurement  of  producer  milk  also 
overlaps  between  states  within  the 
market.  There  is  also  a  seasonal  need  for 
milk  from  outside  the  maiiceting  area. 
However,  the  amount  of  supplemental 
seasonal  supplies  is  not  as  great  as  the 
amoimt  of  milk  that  is  actually  pooled 
under  the  order  from  distant  areas. 
There  is  common  cooperative 
association  membership  within  the 
marketing  area. 

As  noted  in  the  proposed  rule,  the 
addition  of  northwest  Arkansas  and 
southern  Missouri  to  the  marketing  area 
is  primarily  in  response  to  comments 
received  during  the  public  comment 
period. 

Discussion  of  Comments  and 
Alternatives 

Prior  to  issuance  of  the  proposed  mle, 
alternatives  that  were  considered 
included  incorporating  all  of  the  State  of 
Kentucky  in  the  Southeast  area, 
dividing  the  Southeast  area  on  the  state 
line  between  Mississippi  and  Alabama, 
combining  the  Florida,  Carolina, 
Teimessee  Valley  and  Southeast  ordef 
areas,  and  adding  the  eastern  part  of  the 
Texas  order  area  to  the  Southeast.  These 
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alternatives  were  analyzed  in  detail  for 
the  proposed  rule  and  determined  not  to 
resiilt  in  a  configuration  of  marketing 
areas  as  appropriate  as  those  proposed 
for  reasons  discussed  in  the  proposed 
rule. 

Seven  comments  filed  in  response  to 
the  proposed  rule  specifically  addressed 
the  consolidated  Southeast  marketing 
area.  A  comment  filed  on  behalf  of 
Piedmont  Milk  Sales,  Inc.,  Hunter 
Farms,  Land  O'Sim,  and  Milkco,  Inc., 
supported  and  endorsed  the  portion  of 
the  proposed  rule  that  would  maintain 
separate  order  areas  for  the  Southeast 
and  Appalachian  areas.  Comments  filed 
by  DFA  and  by  Carolina- Virginia  Milk 
Producers  Association  favored 
combining  the  proposed  Southeast  and 
Appalachian  order  areas.  In  addition, 
the  Kentucky  Farm  Bureau  Federation 
urged  that  all  Kentucky  counties  and  the 
proposed  Appalachian  order  be 
combined  with  the  Southeast.  The 
comment  stated  that  such  a 
configuration  would  make  milk 
utilization  rates  more  similar  across  the 
order,  would  facilitate  and  encoiuage 
milk  to  flow  to  deficit  areas  and 
minimize  any  negative  price  impacts  on 
producers.  Tliese  comments  were 
considered  in  the  discussion  of 
comments  and  alternatives  under  the 
Appalachian  area. 

Comments  from  Carolina- Virginia 
Milk  Producers  Association  and 
Missouri  Farm  Bureau  Federation 
support  the  inclusion,  as  proposed,  of 
southern  Missouri/northwest  Arkansas 
in  the  Southeast  marketing  area.  The 
Carolina- Virginia  Milk  Producers' 
comment  noted  that  this  area  is  a  crucial 
part  of  the  supply  area  for  the  southeast 
region,  and  that  \he  exclusion  of  the 
area  from  the  consolidated  Southeast 
order  area  could  have  a  detrimental 
impact  on  the  over-order  premiiun 
structure  of  that  area.  The  comment 
stated  that  the  correction  of  producer 
blend  prices  and  creation  of  a  unified 
marketing  area  in  that  part  of  the 
southeast  region  is  justified.  With  regard 
to  southern  Missouri,  a  representative  of 
the  Subcommittee  on  Livestock  of  the 
U.S.  House  of  Representatives 
Committee  on  Agriculture  supported 
adding  southeastern  Missouri  to  the 
Southeast  order  area,  as  proposed.  A 
comment  filed  by  Barber  Pure  Milk 
Company  opposed  adding  northwest 
Arkansas/southern  Missouri  to  the 
Southeast  marketing  area  on  the  basis  of 
the  Tninimfll  overlapping  route 
disposition  and  potential  of  diluting  the 
Southeast  pool. 

A  substantial  share  of  the  milk 
production  from  the  portions  of 
Missouri  and  Arkansas  that  are  added  to 
the  Southeast  marketing  area  is  pooled 


under  the  Southeast  order,  and  this  milk 
represents  a  substantial  share  of  the 
total  milk  production  that  is  pooled 
imder  the  Southeast  market. 

Route  disposition  by  distributing 
plants  located  within  this  area  would 
become  in-area  dispositions  from 
Southeast  pool  distributing  plants.  More 
than  half  of  the  dispositions  from  the 
three  plants  that  would  become 
Southeast  pool  distributing  plants 
would  be  within  the  consolidated 
Southeast  marketing  area. 

Mideast 

The  consolidated  Mideast  marketing 
area  is  comprised  of  the  current  Ohio 
Valley  (Order  33),  Eastern  Ohio-Western 
Pennsylvania  (Order  36),  Southern 
Michigan  (Order  40),  part  of  the 
Michigan  Upper  Peninsula  (Order  44), 
and  Indiana  (Order  49)  marketing  areas 
plus  6  currently  imregulated  Indiana 
counties,  2  whole  and  3  partial 
currendy  unregulated  Michigan 
counties,  and  3  whole  and  2  partial 
currently  unregulated  Ohio  counties. 
There  would  be  301  whole  and  1  partial 
coxmty  in  this  consolidated  area.  Three 
whole  and  one  partial  currmtly- 
tmregulated  Ohio  counties  that  were 
proposed  to  be  part  of  the  Mideast  area 
are  not  included. 

Geography 

The  Mideast  market  is  described 
geographically  as  follows: 

Indiana — 72  counties  (64  currently  in 
Order  49,  2  currently  in  Order  33,  and 
6  currently  unregulated  on  the  western 
edge  of  the  State,  just  south  of  the 
northwest  comer)  Kentucky — 18 
counties  (all  currently  in  G^er  33). 

Midiigan — 77  counties.  Two  whole 
and  3  partial  coimties  currently  are 
unreg\Uated.  The  rest  of  the  area 
currently  is  included  in  Orders  40,  44, 
49,  and  33.  Of  die  total  83  Michigan 
coimties,  only  6  in  the  western  end  of 
the  Upper  Peninsula  are  not  included  in 
the  consolidated  Mideast  marketing 
area. 

Ohio — 84  whole  and  1  partial  cotmty. 
Three  whole  and  2  partial  counties  to  be 
included  ciurenUy  are  unregulated.  All 
of  the  State  currently  is  included  in 
Orders  33  and  36,  except  for  3  partial 
and  6  whole  counties. 

Pennsylvania — 12  whole  and  2  partial 
counties,  currently  in  the  Order  36  area. 

West  Virginia — 37  counties;  20 
currently  in  Order  33, 17  currenUy  in 
Order  36. 

The  consolidated  Mideast  marketing 
area  lies  directly  south  of  the  Great 
Lakes,  with  the  State  of  Michigan 
enclosed  on  the  east  and  west  sides  by 
Lakes  Huron  and  Michigan.  On  the 
eastern  border  of  the  marketing  area. 


between  the  Mideast  and  Northeast 
marketing  areas,  is  Pennsylvania  State- 
regulated  territory  and  the  Allegheny 
and  Appalachian  Moimtains.  On  the 
northeast  border  is  the  Western  New 
York  State  order  area. 

The  east-to-west  distance  across  the 
consolidated  marketing  area  is 
approximately  450  miles,  from  locations 
on  the  eastern  edge  of  the  area  in 
western  Pennsylvania  to  the  border  of 
Indiana  and  Illinois.  Northwest  to 
southeast,  from  Marquette,  Michigan,  in 
the  Upper  Peninsida  to  the  northeast 
area  of  Kentucky  in  the  marketing  area 
is  just  over  800  miles.  From  the 
northern  tip  of  lower  Michigan  to 
southern  Indiana  the  more  direct  north- 
south  distance  is  530  miles. 

The  consolidated  Mideast  marketing 
area  is  contiguous  to  3  other 
consolidated  marketing  areas.  The 
consolidated  Central  marketing  area 
would  provide  the  western  border  of  the 
Mideast  marketing  area  along  the 
Indiana-Illinois  border,  and  the 
consolidated  Appalachian  area  would 
provide  the  southern  boimdary.  The 
western  end  of  Michigan's  Upper 
Peninsula,  part  of  the  consoUdated 
Upper  Midwest  area,  would  adjoin  the 
Mideast  portion  of  the  Upper  Peninsula. 

In  terms  of  physical  geography,  most 
of  the  consolidated  Mideast  marketing 
area  is  at  low  elevations,  and  relatively 
flat.  The  climate  and  topography  are 
favorable  to  milk  production,  with  dairy 
being  the  nimiber  one  agricultiiral 
conunodity  in  terms  of  financial  receipts 
in  the  State  of  Michigan  in  1996.  Dairy 
also  ranks  high  in  terms  of  financial 
receipts  in  the  rest  of  the  area;  3rd  in 
Ohio  and  West  Virginia,  and  5th  in 
Indiana. 

Population 

According  to  July  1, 1997,  population 
estimates,  the  total  population  in  the 
consolidated  marketing  area  is  31 
million.  The  34  MSAs  in  the 
consolidated  Mideast  marketing  area 
include  79.8  percent  of  the  area's 
popidation.  Over  55  percent  of  the 
area's  population  is  contained  in  the  8 
most  populous  MSAs,  which  each  have 
over  950,000  people.  Two-thirds  of  the 
population  is  located  in  the  states  of 
Michigan  and  Ohio. 

The  Mideast  area's  largest  and  7th 
largest  of  the  34  MSAs  are  located  in 
Michigan.  Detroit- Ann  Arbor-Flint,  with 
5.4  million  population,  is  the  largest 
MSA,  and  is  located  in  the  southeast 
portion  of  the  state  between  Lakes 
Huron  and  Erie.  Grand  Rapids- 
Muskegon-HoUand  is  the  7th  largest 
Miueast  MSA,  is  located  approximately 
150  miles  west-northwest  of  Detroit,  and 
has  a  population  of  1  million.  These  two 
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MSAs  contain  two-thirds  of  the 
population  of  Michigan.  There  are  5 
other  MSAs  in  Michigan.  Two  have 
approximately  450,000  population  each, 
one  has  approximately  400,000 
population,  and  the  other  two  average 
approximately  160,000  apiece.  Eighty- 
four  percent  of  the  population  of 
Michigan  is  located  in  these  7  MSAs,  all 
in  the  lower  half  of  southern  Michigan. 

Four  of  the  8  largest  Mideast  MSAs 
are  located  in  the  State  of  Ohio.  These 
are:  (1)  Cleveland- Akron,  the  second- 
largest,  with  a  population  of  2.9  million, 
located  on  Lake  Eiie  in  northwestern 
Ohio;  (2)  Cincinnati-HamiUon,  OH-KY- 
IN,  the  4th  largest,  with  a  population  of 
1.9  million,  located  in  the  southwest 
comer  of  Ohio;  (3)  Colimibus,  the  6th 
largest,  with  a  population  of  1.5  million, 
located  approximately  midway  between 
Cincinnati  and  Cleveland;  and  (4) 
Dayton,  the  8th  largest,  with  a 
population  of  .95  million. 

There  are  6  additional  MSAs  in  Ohio, 
2  with  populations  of  approximately  .6 
million  each,  1  with  a  population  of  .4 
million,  and  3  that  average  just  over 
150,000  each.  Eighty -two  percent  of  the 
population  of  Ohio  is  located  in  MSAs, 
most  in  the  northern  part  of  the  State. 

The  third-largest  MSA  in  the  Mideast 
area  is  Pittsburgh,  Pennsylvania,  with  a 
population  of  2.4  million.  Pittsburgh  is 
127  miles  southeast  of  Cleveland.  There 
are  two  smaller  MSAs  in  the 
Pennsylvania  portion  of  the 
consolidated  Mideast  marketing  area, 
having  an  average  population  of  about 
200,000  each.  Eighty-seven  percent  of 
the  population  of  the  Pennsylvania 
portion  of  the  Mideast  area  is  located  in 
MSAs. 

Indianapolis,  Indiana,  is  the  5th 
largest  MSA  in  the  consolidated  Mideast 
marketing  area,  with  a  population  of  1.5 
million.  Indiana  contains  9  additional 
MSAs,  2  with  populations  of  .5  and  .6 
million,  and  7  others  that  average 
155,000  population.  All  but  2  of  the  9 
smaller  MSAs  are  located  north  of 
Indianapolis.  Seventy-four  percent  of 
the  population  of  the  portion  of  Indiana 
that  is  in  the  consolidated  Mideast  area 
is  located  in  MSAs. 

The  portion  of  West  Virginia  that  is 
within  the  consolidated  Mideast  area 
contains  4  MSAs,  3  of  which  are  located 
on  the  West  Virginia-Ohio  border,  along 
the  Ohio  River.  The  population  of  these 
MSAs  averages  just  over  200,000.  Forty- 
five  percent  of  the  population  of  the 
West  Virginia  portion  of  the 
consolidated  Mideast  area  is  located  in 
MSAs. 

Fluid  Per  Capita  Consumption. 

Estimates  of  fluid  per  capita 
consumption  within  the  consolidated 


Mideast  area  vary  from  18.75  pounds 
per  month  for  Michigan  to  20.4  pounds 
per  month  for  Indiana.  Use  of  19  pounds 
per  month  as  a  weighted  average  resiUts 
in  an  estimated  589  million  pounds  of 
fluid  milk  consimiption  for  the  Mideast 
marketing  area.  Mideast  handlers'  route 
disposition  within  the  area  diuing 
October  1997  totaled  544  million 
poimds,  with  another  36  million 
distributed  by  23  handlers  fully 
regulated  under  other  orders.  An 
additional  4.5  million  poimds  was 
distributed  by  partially  regiilated 
handlers,  producer-handlers,  and 
handlers  that  would  be  exempt  under 
this  rule  on  the  basis  of  each  having  less 
than  150,000  pounds  of  route 
disposition  per  month. 

Milk  Production 

In  October  1997,  nearly  11,000 
producers  from  335  counties  in  12  states 
pooled  1  billion  pounds  of  milk  on 
Federal  Orders  33,  36.  40,  44  and  49. 
Over  90  percent  of  this  producer  milk 
came  from  Mideast  marketing  area 
counties.  The  States  of  Indiana, 
Michigan,  Ohio  and  Pennsylvania 
supplied  95  percent  of  the  milk  (13%, 
39.6%,  30.6%  and  11.9%,  respectively), 
with  90  percent  coming  from  counties 
that  would  be  in  the  consolidated 
Mideast  area.  Just  over  two-thirds  of  the 
milk  pooled  under  these  orders  was 
produced  in  Michigan  and  Ohio 
counties  located  within  the 
consolidated  marketing  area. 

Other  states  pooling  milk  on  the 
orders  consolidated  in  the  Mideast  area 
were  Illinois  (0.5%),  Iowa  (0.1%), 
Kentucky  (0.1%),  Maryland  (0.4%), 
New  York  (2.7%),  Virginia  (0.1%),  West 
Virginia  (1.0%),  and  Wisconsin  (0.1%). 
These  states  contributed  a  total  of  4.9 
percent  of  the  milk  pooled  on  the  5 
orders. 

Sixty-two  of  the  coimties  that  had 
production  pooled  under  the  five 
current  orders  supplied  more  than  5 
million  pounds  of  milk  each  during 
October  1997.  Six  of  the  counties  were 
in  northern  and  northeast  Indiana,  over 
100  miles  from  Indianapolis;  11  were  in 
western  Pennsylvania — 7  of  them 
within  100  miles  of  Pittsburgh,  and  the 
others,  including  those  with  the  most 
production  (10-22  million  poimds),  in 
the  northwest  comer  of  the  state,  within 
100  miles  of  Cleveland,  Ohio.  Twenty- 
eight  Michigan  counties  pooled  more 
than  5  million  poimds  each  under  the 
5  orders,  including  14  coimties  with 
more  than  10  million  pounds  and  4 
counties  with  more  than  20  million 
pounds.  All  of  these  counties  are 
located  within  110  miles  of  Detroit  or 
Grand  Rapids,  the  two  largest  MSAs  in 
Michigan.  The  heaviest  milk  production 


area  of  Ohio  is  the  northeast  quadrant  of 
the  State  and  within  50  miles  of  the 
Akron-Cleveland  MSA,  including  5 
counties  supplying  over  10  million 
pounds  each  during  October  1997,  and 
1  county  pooling  over  40  million 
pounds.  A  smaller  production  area  in 
Ohio  is  located  in  the  central  portion  of 
the  western  edge  of  the  State  within  80 
miles  of  the  Dayton  MSA,  and  includes 
two  coimties  with  over  10  million 
pounds  production  and  1  county  with 
over  20  million.  The  only  population 
centers  of  the  marketing  area  that  do  not 
appear  to  have  adequate  supplies  of 
nearby  milk  are  Indianapolis  and 
Cincinnati,  in  the  southern  portion  of 
the  area. 

Distributing  Plants 

Using  distributing  plant  lists  included 
in  the  proposed  rule,  with  the  pooling 
standards  adjusted  to  25  percent  of 
route  disposition  as  in-area  sales, 
updated  for  known  plant  closures 
through  January  1998,  72  distributing 
plants  would  be  expected  to  be 
associated  with  the  Mideast  marketing 
area,  including  51  fully  regulated 
distributing  plants  (all  currently  fully 
regulated),  4  partially  regulated  (all 
currendy  partially  regulated),  4  exempt 
plants  that  would  have  less  than 
150,000  pounds  of  total  route 
disposition  per  month  (all  currently 
fully  regulated),  and  13  producer^ 
handlers  (all  currendy  producer- 
handlers).  Since  October  1997,  5 
distributing  plants  (1  fully  regulated 
plant  in  Indiana  and  1  in  Michigan;  2 
partially  regulated  plants  in 
Pennsylvania;  and  a  producer-handler 
in  Pennsylvania),  have  gone  out  of 
business. 

There  would  be  40  distributing  plants 
in  the  8  Mideast  MSA's  that  each  have 
over  a  million  people  (including 
Dajrton-Springfield  which  has  .95 
million).  Twenty-seven  of  these  plants 
would  be  pool  plants — 5  in  the 
Pittsburgh  area,  6  in  the  Detroit  area,  4 
in  the  Cleveland  area,  3  each  in  the 
Grand  Rapids,  Indianapolis  and 
Cincinnati  areas,  2  in  Columbus  and  1 
in  Dayton.  Nine  of  the  plants  in  the 
large  MSA  areas  would  be  producer- 
handlers,  3  would  be  exempt  on  the 
basis  of  having  less  than  150,000 
pounds  of  milk  per  month  in  Class  I 
route  dispositions,  and  1  would  be 
partially  regulated. 

Of  the  remaining  29  distributing 
plants  located  in  the  marketing  area,  18 
would  be  located  in  other  MSA's  as 
follows:  5  pool  plants  and  1  producer- 
handler  in  Ohio;  4  pool  plants  in 
Indiana;  4  pool  plants  in  Michigan;  2 
pool  plants  in  Pennsylvania;  1  pool 
plant  in  Kentucky;  and  1  pool  plant  in 
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West  Virginia.  The  ten  remaining 
distributing  plants  located  in  the 
marketing  area  would  not  be  located  in 
MSA's.  Three  of  these  pool  plants  and 
2  producer-handlers  would  be  located 
in  Michigan;  2  pool  plants  and  1  plant 
exempt  on  the  basis  of  size  woidd  be 
located  in  Ohio;  2  pool  plants  woiUd  be 
located  in  Indiana;  and  1  producer- 
handler  would  be  located  in  West 
Vireinia. 

There  are  3  distributing  plants  that 
would  be  outside  the  marketing  area. 
These  would  be  1  partially  regulated 
plant  in  Pennsylvania,  and  1  in  Virginia. 
In  addition,  a  small  pocket  of 
unregulated  area  within  Ohio  wovdd 
contain  one  partially  regulated  plant. 

The  in-area  route  disposition 
standard,  proposed  to  be  30  percent  of 
route  dispositions,  will  instead  be  25 
percent — ^the  same  percentage  as  in 
other  consolidated  orders.  This 
percentage  should  not  result  in  the  full 
regulation  of  any  handler  not  airrently 
fully  reigulated  unless  they  increase 
sales  in  the  marketing  area. 

Utilization 

According  to  October  1997  pool 
statistics  for  handlers  who  would  be 
fully  regulated  imder  this  Mideast  order, 
the  Class  I  utilization  percentages  for 
the  Ohio  Valley,  Eastern  Ohio-Western 
Pennsylvania,  Southern  Michigan, 
Michigan  Upper  Peninsula,  and  Indiana 
markets  were  58,^  58,  55,  89,  and  70 
percent,  respectively.  Based  on 
calcidated  weighted  average  use  values 
for  (1)  the  current  order  with  ciurent  use 
of  milk,  and  (2)  the  current  order  with 
projected  use  of  milk  in  the 
consolidated  Mideast  order,  the 
potential  impact  of  this  consolidation 
on  producers  who  supply  the  current 
market  areas  is  estimated  to  be:  Ohio 
Valley,  a  4-cent  per  cwt  increase  (from 
$13.46  to  $13.50);  Eastern  Ohio-Western 
Pennsylvania,  a  4-cent  per  cwt  decrease 
(from  $13.51  to  $13.47);  Southern 
Michigan,  a  6-cent  per  cwt  increase 
(from  $13.27  to  $13.33);  Michigan 
Upper  Peninsida,  a  25-cent  per  cwt 
decrease  (from  $13.34  to  $13.09);  and 
Indiana,  a  11 -cent  per  cwt  decrease 
(from  $13.52  to  $13.41).  The  large 
decrease  for  Michigan  Upper  Peninsida 
is  a  result  of  changing  from  its  current 
individual  handler  pool  provisions  to  a 
marketwide  pool  (very  little  reserve 
milk  is  pooled  under  Order  44 — instead, 
it  is  pooled  on  the  Southern  Michigan 
order).  For  October  1997,  combined 
Class  I  utiUzation  for  Orders  33,  36,  40, 
44  and  49  was  58.7  percent  based  on 
601.6  million  poimds  of  producer  milk 
used  in  Class  I  out  of  1.025  billion  total 
producer  milk  poimds  pooled.  The 
weighted  average  use  value  for  the 


consolidated  Mideast  market  is 
estimated  to  be  $13.42  per 
himdredweight. 

The  Mideast  is  one  of  two 
consolidated  marketing  areas  that  has  a 
significantly  higher-than-average 
percentage  of  its  milk  used  in  Class  II. 
Currendy,  the  Southern  Michigan,  Ohio 
Valley  and  Indiana  markets  have  Class 
n  utilization  over  20  percent.  When  the 
markets  are  combined  the  average  for 
the  consolidated  market  will  be  just 
under  20  percent. 

Other  Plants 

Also  located  within  the  Mideast 
marketing  area  during  May  1997  were 
59  supply  or  manufacturing  plants:  1  in 
Charleston,  West  Virginia,  4  in 
Pennsylvania,  18  in  Michigan,  9  in 
Indiana  and  27  in  Ohio.  Nine  of  the  59 
plants  are  pool  plants.  Of  these  pool 
plants,  6  are  supply  plants — 1 
manitfactures  primarily  Class  n 
products,  3  manufacture  primarily 
powder,  and  2  have  no  primary  product, 
only  shipping  to  distributing  plants. 
Three  pool  plants  are  manufacturing 
plants,  manufacturing  primarily  cheese. 
Of  the  50  nonpool  plants  in  the  Mideast 
marketing  araarone  is  a  supply  plant 
that  manufactures  primarily  cheese.  The 
other  49  nonpool  plants  are 
manufacturing  plants.  In  this  area  of 
high  Class  n  use,  28  of  the  nonpool 
plants  manufecture  primarily  Class  n 
products.  In  addition,  1  manufactures 
primarily  butter,  1  manufactures 
primarily  powder,  27  manufactiu« 
primarily  cheese,  and  2  manufactiire 
primarily  other  products. 

There  are  also  two  manufacturing 
plants  in  the  currentiy-unregulated  area 
of  Ohio — a  nonpool  plant  that 
manufactures  primarily  Class  II 
products  in  the  unregulated  county  of 
Erie,  Ohio  and  a  nonpool  plant  that 
manufactures  primarily  cheese  in  the 
uiu«gidated  area  of  Sandusky,  Ohio. 

Cooperative  Associations 

In  December  1997,  20  cooperative 
associations  pooled  member  milk  imder 
the  5  orders  to  be  consolidated 
(considering  Milk  Marketing,  Inc.,  and 
Mid- America  Dairymen,  Inc.,  as  one 
entity — ^DFA).  Two  of  the  cooperatives 
pooled  milk  on  the  four  principal 
orders,  3  cooperatives  had  member  milk 
pooled  on  3  of  the  principal  orders,  3 
cooperatives  pooled  milk  on  2  of  the 
principal  orders,  and  12  of  the 
cooperatives  pooled  milk  on  only  one  of 
the  orders.  The  percentage  of 
cooperative  member  milk  pooled  on 
each  of  the  orders  varied  from  44 
percent  under  Order  36  to  86.5  percent 
under  Order  40.  Of  the  total  milk  pooled 
on  the  5  orders  in  December  1997,  68 


percent  was  marketed  by  cooperative 
associations. 

Criteria  for  Consolidation 

Overlapping  route  disposition, 
overlapping  production  areas,  natural 
boundaries,  and  midtiple  component 
pricing  are  all  criteria  that  support  the 
consolidation  of  these  current  order 
areas  into  a  consolidated  Mideast 
marketing  area.  Handlers  who  would  be 
fully  regulated  under  the  consolidated 
order  distribute  approximately  90 
percent  of  their  route  dispositions 
within  the  consolidated  marketing  area, 
and  93  percent  of  the  milk  distributed 
within  the  marketing  area  is  from 
handlers  who  woidd  be  regxdated  under 
the  order. 

Many  of  the  cotmties  from  which  milk 
was  pooled  on  the  individual  orders 
supplied  milk  to  three  or  four  of  those 
orders.  For  instance,  milk  from  a 
number  of  the  same  Michigan  coimties 
was  pooled  on  the  Ohio  Vadley,  Indiana 
and  Southern  Michigan  orders;  milk 
frx)m  several  of  the  same  Indiana 
counties  was  pooled  on  the  Ohio  Valley, 
Southern  Michigan  and.  Indiana 
counties;  and  milk  from  some  of  the 
same  Ohio  coimties  was  pooled  on  the 
Ohio  Valley,  Indiana,  and  Southern 
Michigan  orders. 

The  Great  Lakes  serve  as  natural 
boimdaries  on  the  northern  edge  of  the 
area  and  on  the  eastern  and  western 
sides  of  Michigan,  as  do  the  mountains 
in  central  Pennsylvania.  All  of  the 
orders  involved  in  the  consolidated 
Mideast  area  contain  multiple 
component  pricing  provisions.  Instead 
of  the  Southern  Michigan  component 
pricing  plan,  proposed  for  the 
consolidated  Mideast  order  in  the 
proposed  rule,  the  same  component 
pricing  provisions  adopted  for  the  other 
consolidated  orders  have  been 
incorporated  in  the  Mideast  order. 

Discussion  of  Comments  and 
Alternatives 

Prior  to  issuance  of  the  proposed  rule, 
alternatives  to  the  consolidation  of  the 
Ohio  Valley,  Eastern  Ohio-Western 
Pennsylvania,  Southern  Michigan, 
Indiana,  and  partial  Michigan  Upper 
Peninsida  marketing  areas  that  were 
considered  included  the  addition  of 
Pennsylvania  Milk  Marketing  Board 
(PMMB)  Area  6  to  the  consolidated 
Mideast  area,  with  some  consideration 
being  given  to  the  addition  of  currenUy- 
unregidated  areas  of  Maryland  and  West 
Virginia,  and  moving  the  southern  part 
of  Ohio  and  part  of  West  Virginia  to  the 
Appalachian  order  area. 

Ten  comments  that  pertained 
specifically  to  the  consolidated  Mideast 
marketing  area  were  filed  by  8 
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commenters  in  response  to  the  proposed 
rule.  Three  of  the  comments,  from 
Michigan  Milk  Producers  Association, 
United  Dairy,  Inc.,  and  DFA,  plus  a  very 
large  number  of  comments  that  did  not 
specifically  mention  the  Mideast  area, 
addressed  the  inclusion  of  unregulated 
areas  in  consolidated  Federal  order 
areas.  The  DFA  comment  included  the 
signatures  of  600  producers  to  a 
"Petition  to  Eliminate  all  Unregulated 
Market  Areas  in  Pennsylvania." 
Although  the  large  number  of  comments 
that  did  not  specifically  mention  the 
Mideast  area  were  unclear  about  exactly 
what  additional  area  should  be  added  to 
the  marketing  area,  they  appeared  to 
favor  the  addition  of  PMMB  Area  6, 
with  perhaps  some  western  Maryland 
and  West  Virginia  territory,  to  the 
eastern  edge  of  the  Mideast  area. 

As  stated  in  the  introduction  to  the 
consolidation  discussion,  consolidation 
of  the  existing  orders  does  not 
necessitate  expansion  of  the 
consolidated  orders  into  currently- 
unregulated  areas,  especially  if  such 
expansion  would  result  in  the 
regulation  of  currently-unregulated 
handlers.  Therefore,  PMMB  Area  6  and 
the  unregulated  portions  of  Maryland 
and  West  Virginia  should  not  be  added 
to  the  consolidated  Mideast  order  area. 

Two  comments  from  DFA 
reconunended  including  Charleston, 
West  Virginia,  and  areas  of  West 
Virginia  south  of  Charleston,  as  well  as 
the  Ohio  counties  surrounding 
Cincinnati  and  the  northern  counties  of 
Kentucky,  in  the  Appalachian  market  to 
help  provide  an  economic  incentive 
through  the  expected  higher  blend 
prices  to  producers  to  supply  milk  to 
the  plants  in  that  area.  A  comment  by 
Trauth  Dairy  in  Newport,  Kentucky, 
also  urged  the  inclusion  of  the  northern 
areas  of  Kentucky  in  the  Appalachian 
area  instead  of  the  Mideast  area.  These 
comments  are  addressed  in  the 
description  of  comments  and 
alternatives  considered  for  the 
Appalachian  order  area. 

Schneider's  Dairy  suggested  that  a 
pass-through  provision  similar  to  that  of 
the  current  New  York-New  Jersey  order 
be  incorporated  in  the  Mideast  order  to 
assure  that  regulated  handlers 
distributing  fluid  milk  products  in 
unregulated  areas  where  they  compete 
with  unregulated  handlers  are  not 
disadvantaged.  As  discussed  in  the 
section  of  this  decision  dealing  with 
Northeast  regional  issues,  Class  I  prices 
are  determined  by  the  need  to  attract 
milk  supplies  to  the  location  of  the 
processing  plant,  and  not  by  where  the 
fluid  products  are  distributed. 
Therefore,  a  pass-through  provision  is 


not  incorporated  in  either  the  Northeast 
order  or  this  order. 

Independent  Cooperative  Milk 
Producers  Association  and  Schneider's 
Dairy  supported  the  consolidation  of 
order  areas  to  form  the  Mideast  area  as 
proposed. 

Upper  Midwest 

The  consolidated  Upper  Midwest 
marketing  area  is  comprised  of  the 
current  Upper  Midwest  (Order  68)  and 
Chicago  Regional  (Order  30)  marketing 
areas,  with  the  addition  of  the  western 
portion  of  the  Michigan  Upper 
Peninsula  (Order  44)  marketing  area. 
There  are  204  counties  in  this 
consolidated  area.  One  partial  Illinois 
county  proposed  to  be  part  of  the 
Central  order  area  has  been  added  to 
this  area,  and  another  partial  Illinois 
coimty  proposed  to  be  part  of  this  area 
has  been  changed  to  the  Central  order 
area. 

Geography 

The  consolidated  Upper  Midwest 
marketing  area  is  described 
geographically  as  follows:  15  counties  in 
Illinois  (all  currently  in  Order  30),  6 
counties  in  Iowa  (all  currently  in  Order 
68),  6  counties  in  Michigan  (all 
ciurently  in  Zones  I  and  lA  of  Order  44), 
83  counties  in  Minnesota  (all  currently 
in  Order  68),  16  counties  in  North 
Dakota  (all  currently  in  Order  68),  8 
counties  in  South  Dakota  (all  currently 
in  Order  68),  and  70  counties  in 
Wisconsin  (43  currently  in  Order  30,  20 
currently  in  Order  68,  and  7  currently 
imregulated).  This  market  is  about  600 
miles  east  to  west  and  about  the  same 
distance  north  to  south. 

The  area  described  above  is 
contiguous  to  the  consolidated  Central 
market  to  the  south,  a  small  comer  of 
the  consolidated  Mideast  market  to  the 
southeast,  and  the  eastern  portion  of 
Michigan's  Upper  Peninsula,  also  part 
of  the  consolidated  Mideast  market,  to 
the  northeast.  North  of  the  Upper 
Midwest  market  is  Lake  Superior  and 
the  Canadian  border,  and  west  of  the 
market  is  a  large  sparsely-populated  and 
unregulated  area.  Most  of  the  eastern 
border  of  the  marketing  area  is  Lake 
Michigan. 

The  consolidated  Upper  Midwest 
marketing  area  is  generally  low-lying, 
with  some  local  differences  in  elevation 
in  Wisconsin  and  the  upper  peninsula 
of  Michigan.  Natural  vegetation  in  the 
western  part  of  the  area  is  tall-grass 
prairie,  with  the  eastern  two-thirds  of 
the  northern  portion  being  broadleaf 
forest,  coniferous  forest,  and  mixed 
broadleaf  and  coniferous  forest.  Annual 
precipitation  averages  30-35  inches  per 
year.  Most  of  the  area  experiences 


simmier  temperatures  that  average  about 
75  degrees;  the  northern  and  western 
portions  average  winter  temperatures 
are  in  the  low  'teens,  while  the  southern 
and  more  eastern  portions  experience 
average  winter  temperatures  in  the  20's. 
The  far  western  part  of  the  market 
predominantly  grows  mixed  field  crops, 
with  cattle  and  soybeans  more  to  the 
southwest.  Both  Minnesota  and 
Wisconsin  are  included  in  the  top  five 
milk-producing  states,  and  dairy  is  the 
number  1  agricultiuul  enterprise  in 
Wisconsin,  generating  over  half  of  the 
State's  income  derived  from  agricultural 
commodities. 

Population 

According  to  July  1, 1997,  population 
estimates,  the  total  population  of  the 
consolidated  Upper  Midwest  marketing 
area  is  approximately  18.5  million. 
Using  Metropolitan  Statistical  Areas 
(MS As),  there  are  3  popidation  centers 
over  1  million.  The  Chicago-Gary- 
Kenosha  area,  primarily  in  northeastern 
Illinois,  is  the  largest,  with  a  7.9  million 
population  in  the  marketing  area.  The 
Minneapolis-St.  Paul  area,  located 
mostly  in  Minnesota,  is  next  with  2.8 
million;  and  the  third-largest  MSA  is 
Milwaukee-Racine,  Wisconsin,  with  a 
population  of  1.6  million.  The  Chicago 
area  is  located  in  the  southeast  comer  of 
the  marketing  area,  on  the  west  side  of 
the  southern  end  of  Lake  Michigan,  with 
Milwaukee  approximately  85  miles 
north,  also  along  Lake  Michigan. 
Minneapolis  is  located  400  miles 
northwest  of  Chicago,  along  the 
Minnesota- Wisconsin  border. 

Approximately  two-thirds  of  the 
population  of  the  consolidated 
marketing  area  is  within  the  three 
largest  MS  As,  with  81  percent  of  the 
population  contained  within  the  area's 
17  MSA's  (with  the  14  smaller  MSAs 
averaging  196,000  population). 

Sixty  percent  of  the  population  of  the 
market  is  concentrated  in  the  Illinois 
and  southeast  Wisconsin  portion  of  the 
marketing  area.  In  Wisconsin,  nearly  90 
percent  of  the  population  is  located  in 
the  southern  two-thirds  of  the  state,  and 
in  Minnesota  85  percent  of  the 
popiUation  is  in  the  southern  half  of  the 
state. 

Fluid  Per  Capita  Consumption 

Based  on  the  population  figure  of  18.5 
million  and  an  estimated  per  capita 
fluid  milk  consumption  rate  of  20 
pounds  of  fluid  milk  per  month,  total 
fluid  milk  consumption  in  the 
consolidated  Upper  Midwest  marketing 
area  is  estimated  at  370  million  pounds 
per  month.  Plants  that  would  be  fully 
regulated  distributing  plants  under  the 
Upper  Midwest  order  had  route 
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disposition  within  the  market  of  343 
million  pounds  in  October  1997. 
Handlers  fully  regulated  imder  other 
Federal  orders  distributed  43  million 
pounds  in  the  consolidated  marketing 
area  during  October  1997,  while 
partially  regulated  plants  distributed  1.7 
million  pounds.  Producer-handlers  and 
exempt  plants  operating  in  the 
combined  marketing  areas  during  this 
month  had  a  combined  route 
disposition  of  less  than  .5  million 
pounds. 

Milk  Production 

hi  October  1997,  2.4  billion  poimds  of 
milk  were  associated  with  the  Chicago 
Regional  and  Upper  Midwest  markets, 
but  only  1.6  billion  pounds  of  milk  were 
pooled  because  of  class  price 
relationships.  The  2.4  billion  pounds 
were  produced  by  27,250  producers 
located  in  13  states  from  Tennessee  to 
Minnesota,  and  from  New  Me^co  to 
Michigan.  However,  over  93  percent  of 
the  producer  milk  was  produced  within 
the  consoUdated  marketing  area,  and 
91.4  percent  was  produced  within  the 
states  of  Wisconsin  and  Minnesota.  As 
with  population  density  and  milk  plant 
density,  most  milk  production  in 
Minnesota  and  Wisconsin  occurs  in  the 
southern  parts  of  these  states.  Over  85 
percent  of  Wisconsin  milk  associated 
with  the  combined  Chicago  Regional- 
Upper  Midwest  orders  in  October  1997 
was  produced  in  the  southern  two- 
thirds  of  the  State,  while  84  percent  of 
the  Minnesota  milk  associated  with  the 
two  orders  was  produced  in  the 
southern  half  of  Minnesota. 

Fifty-two  counties,  10  in  Iowa,  15  in 
Minnesota,  and  27  in  Wisconsin 
supplied  milk  to  both  the  oirrent 
Clticago  Regional  and  Upper  Midwest 
orders  during  October  1997.  The  largest 
part  of  the  common  production  area  is 
in  Wisconsin,  where  27  coimties  supply 
25  percent  of  the  milk  associated  with 
Order  30,  and  30  percent  of  the  milk 
associated  with  Order  68.  When  data  for 
the  52  coimties  is  combined,  26  percent 
of  the  Chicago  Regional  market  and  42 
percent  of  the  Upper  Midwest  market  is 
supplied  by  this  common  production 
area. 

Distributing  Plants 

Using  distributing  plant  lists  included 
in  the  proposed  rule,  with  the  pooling 
standards  adjusted  to  25  percent  of 
route  disposition  as  in-area  sales, 
updated  for  known  plant  closures 
through  December  1998,  35  distributing 
plants  would  be  expected  to  be 
associated  with  the  Upper  Midwest 
marketing  area,  including  27  fully 
regulated  distributing  plants  (2 
currenUy  partially  regulated  and  25 


currenUy  pool  plants),  4  partially 
regulated  (3  currenUy  partially  regulated 
and  1  currentiy  fully  regulated),  1 
producer-handler,  and  3  exempt  plants, 
based  on  distributing  less  than  150,000 
pounds  of  total  route  disposition  per 
month  (1  new,  1  currenUy  partiaUy 
regulated,  and  1  currenUy  unregulated). 
Since  October  1997,  one  pool 
distributing  plant  and  one  partiaUy 
regulated  plant  have  gone  out  of 
business. 

There  would  be  6  distributing  plants 
in  the  Chicago  area  (5  pool  plants  and 
1  exempt  plant).  The  MUwaukee-Racine 
area  would  have  2  pool  distributing 
plants.  There  would  be  7  distributing 
plants  in  the  Minneapolis-St.  Paul  area 
(6  pool  plants  and  1  partiaUy  regiUated 
plant).  Of  the  remaining  20  distributing 
plants,  16  are  located  in  other  MSAs  as 
foUows:  4  pool  plants  in  Miimesota,  2 
pool  plants  and  2  partially  regulated 
plants  in  North  Dsdcota,  1  pool  plant  in 
niinois,  and  5  pool  plants,  1  partially 
regulated  plant,  and  1  exempt  plant  in 
Wisconsin.  Four  of  the  remaining 
distributing  plants  are  not  located  in 
MSAs:  1  pool  plant  and  1  exempt  plant 
in  Minnesota,  1  producer-handler  in 
Wisconsin  and  1  pool  plant  in 
Michigan. 

Utilization 

According  to  October  1997  pool 
statistics  for  handlers  who  would  be 
fuUy  regulated  imder  this  Upper 
Midwest  order,  the  Class  I  utilization 
percentages  for  the  Chicago  Regional 
and  Upper  Midwest  were  29  and  19 
percent,  respectively.  Based  on 
calciUated  weighted  average  use  values 
for  (1)  the  current  order  with  current  use 
of  milk,  and  (2)  the  current  order  with 
projected  use  of  milk  in  the 
consoUdated  Upper  Midwest  order,  the 
potential  impact  of  this  consolidation 
on  producers  who  supply  the  current 
market  areas  is  estimated  to  be:  Chicago 
Regional,  a  3-cent  per  cwt  decrease 
(from  $12.98  to  $12.95),  and  Upper 
Midwest,  a  2-cent  per  cwt  increase 
(from  $12.89  to  $12.91).  The  weighted 
average  use  value  for  the  consoUdated 
Upper  Midwest  market,  based  on 
October  1997  data,  is  estimated  to  be 
$12.94  per  himdredweight.  However,  a 
substantial  amount  of  milk  was  omitted 
from  both  pools  for  October  1997 
because  of  unusual  class  price 
relationships.  Annual  Class  I  utilization 
percentages  may  be  considered  more 
representative  for  these  markets.  For  the 
year  1997,  the  annual  Class  I  utilization 
percentage  for  the  Chicago  Regional 
market  was  21.5,  with  18.7  for  the 
Upper  Midwest.  The  Class  I  use 
percentage  for  the  entire  Michigan 
Upper  Peninsula  market,  which  has  a 


individual  handler  pool  and  represents 
a  very  smaU  portion  of  the  producer 
milk  that  would  be  expected  to  be 
pooled  under  the  consolidated  Upper 
Midwest  order,  was  89  percent.  \X  is 
estimated  that  the  Class  I  use  percentage 
for  the  consoUdated  order  would  be  in 
the  neighborhood  of  20  percent 

Other  Plants 

Located  within  the  consoUdated 
Upper  Midwest  marketing  area  during 
May  1997  were  301  supply  or 
manufacturing  plants:  1  in  South 
Dakota,  3  in  Iowa,  28  in  Illinois  (12  in 
the  Chicago  area),  39  in  Minnesota  (over 
three-quarters  of  which  are  located  in 
the  southeastern  quarter  of  the  State), 
and  230  in  Wisconsin  (over  90  percent 
of  which  are  scattered  throughout  the 
southern  three-quarters  of  the  state). 
One  himdred  five  of  the  plants  are  pool 
plants,  or  have  a  "pool  side."  Eighty- 
five  of  the  105  pool  plants  (1  in  Iowa, 
4  in  Illinois,  16  in  Minnesota  and  64  in 
Wisconsin)  are  "spUt  plants;"  that  is, 
one  side  of  a  plant  is  a  manufacturing 
focility  and  the  other  side  receives  and 
ships  Grade  A  milk,  and  accoimting  is 
done  separately.  In  most  cases,  the 
nonpool  portion  of  such  a  plant  is  a 
manufecturing  operation,  primarily 
cheese-making.  Most  of  the  other  pool 
plants  are  pool  supply  plants,  located 
primarily  in  Wisconsin,  that  ship  milk 
to  pool  distributing  plants. 

The  196  nonpool  plants  in  the 
consoUdated  Upper  Midwest  marketing 
area  are  manufacturing  plants — 103 
manufactiu-e  primarily  cheese,  16 
manufacture  primarUy  Class  11  products, 
15  manufacture  primarily  butter,  23 
manufacture  primarily  milk  powders, 
and  39  manufactiire  primarUy  other 
products. 

Also  associated  with  the  Upper 
Midwest  order,  but  not  within  the 
marketing  area,  are  2  pool  supply  plants 
and  6  manufactiuing  plants  (3 
manufacturing  primarily  cheese,  2 
making  Class  U  products,  and  1  butter 
plant)  in  North  Dakota. 

Cooperative  Associations 

In  December  1997,  67  cooperative 
associations  pooled  member  milk  on  the 
Chicago  Regional  and  Upper  Midwest 
orders,  providing  99  percent  of  the  milk 
pooled  under  each  of  the  two  orders. 
Nine  of  the  cooperatives  marketed  milk 
in  both  orders,  accounting  for  nearly 
half  of  the  milk  pooled  in  the  Upper 
Midwest  (and  42.9  percent  of  the 
cooperative  member  milk),  and  66.8 
percent  of  the  milk  pooled  in  the 
Chicago  Regional  market  (67.5  percent 
of  total  cooperative  member  milk).  In 
the  two  markets,  16  cooperatives  pooled 
milk  only  under  Order  30,  and  42 
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cooperatives  pooled  milk  only  iiiider 
Order  68. 

Criteria  for  Consolidation 

As  in  the  proposed  rule,  the  Chicago 
Regional,  Upper  Midwest,  and  the 
western  end  of  the  Michigan  Upper 
Peninsula  marketing  areas  should  be 
combined  into  a  consolidated  Upper 
Midwest  Federal  order  marketing  area. 
Although  these  areas  do  not  have  a 
considerable  degree  of  overlapping  fluid 
milk  disposition,  they  do  have  an 
extensive  overlapping  procm-ement 
area.  Handlers  regulated  under  the 
Chicago  Regional  and  Upper  Midwest 
markets  (the  predominant  markets  in 
this  consolidation)  distribute  milk  into 
markets  further  south,  and 
approximately  10  percent  of  the  fluid 
milk  distributed  within  the  consolidated 
area  is  distributed  by  handlers  regulated 
imder  other  orders.  However,  these 
other  orders  are  more  closely  related  to 
markets  to  the  south  than  to  the 
consolidated  Upper  Midwest  order  area. 
On  that  basis,  it  is  more  appropriate  to 
include  them  in  other  consolidated 
marketing  areas. 

Other  aspects  of  the  consolidation 
also  fit  the  criteria  set  forth.  The 
consolidated  Upper  Midwest  area  is 
bounded  on  three  sides  by  Lakes 
Michigan  and  Superior,  the 
international  border  with  Canada,  and  a 
large  unregulated  area.  A  significant 
portion  of  both  the  Chicago  Regional 
and  Upper  Midwest  markets'  milk  is 
supplied  by  the  same  cooperative 
associations.  The  two  predominant 
markets  have  identical  multiple 
component  pricing  plans,  and  both  have 
large  reserves  of  milk  that  normally  is 
used  in  manufactiu-ed  products, 
primarily  cheese.  Approximately  90 
percent  of  the  milk  used  in 
manufacturing  in  these  markets  is  used 
to  make  cheese.  The  amount  of  cheese 
manufactured  from  milk  pooled  imder 
these  milk  orders  is  enough  to  supply  a 
population  3  times  greater  than  that  of 
the  consolidated  marketing  area.  Fluid 
milk  handlers  in  both  markets  must 
compete  with  cheese  manufacturers  for 
a  milk  supply,  and  marketing  order 
provisions  for  both  markets  must 
provide  for  attracting  an  adequate 
supply  of  milk  for  fluid  use. 

Discussion  of  Comments  and 
Alternatives 

Prior  to  issuance  of  the  proposed  rule, 
alternatives  to  the  consolidation  of  the 
order  areas  included  in  the  Upper 
Midwest  marketing  area  that  were 
considered  included  combining  the 
Iowa,  Nebraska-Western  Iowa,  and 
Eastern  South  Dakota  order  areas  with 
those  of  the  Chicago  Regional  and 


Upper  Midwest  areas  in  a  consolidated 
Upper  Midwest  order.  Also  considered 
was  a  consolidation  of  even  more 
marketing  areas  (up  to  10;  including 
Indiana,  Illinois,  parts  of  Kentucky, 
Missoiiri,  and  Kansas)  that  would 
increase  the  population  and  Class  I  use 
of  the  consolidated  Upper  Midwest  area. 

Over  160  comments  received  in 
response  to  the  proposed  rule  concerned 
the  proposed  consolidated  Upper 
Midwest  marketing  area.  Nearly  140  of 
these  comments  (including 
approximately  120  form  letters) 
supported  a  consolidation  of  10 
marketing  areas  for  the  purpose  of 
increasing  the  Class  I  utilization  of  the 
consolidated  Upper  Midwest  order  area 
to  a  level  closer  to  the  U.S.  national 
average  or,  at  the  very  least,  including 
the  Iowa,  Eastern  South  Dakota,  and 
Nebraska- Western  Iowa  marketing  areas 
in  the  consolidated  Upper  Midwest 


area. 


No  justification  on  the  basis  of  the 
criteria  of  overlapping  sales  and 
prociu^ment  areas  could  be  found  for 
any  increase  in  a  consoUdated 
marketing  area  that  would  be  comprised 
of  the  Chicago  Regional  and  Upper 
Midwest  order  areas  beyond  the 
addition  of  the  Iowa,  Eastern  South 
Dakota,  and  Nebraska- Western  Iowa 
marketing  areas.  The  collection  of  more 
detailed  data  concerning  the  overlap  in 
route  disposition  and  milk  procurement 
showed  clearly  that  those  three  areas  are 
more  closely  related  to  markets  to  the 
south  than  to  the  north,  with 
approximately  85  percent  of  the  total 
fluid  milk  distributed  by  handlers 
regulated  imder  the  three  orders 
disposed  of  in  the  consolidated  Central 
market. 

The  nimaerous  markets  recommended 
by  upper  midwest  producer  groups  to  be 
consolidated  with  the  Chicago  Regional 
and  Upper  Midwest  order  areas  have 
very  litde  distribution  or  procurement 
overlap  with  those  areas,  aside  from 
occasional  need  for  reserve  milk 
supplies.  When  reserve  supplies  are 
needed  by  the  other  markets,  upper 
midwest  milk  can  be,  and  is,  pooled  on 
the  more  southern  markets  and  shares  in 
their  pools.  The  potential  gain  of  adding 
areas  recommended  by  upper  midwest 
producer  groups  would  be  much  less 
than  the  loss  to  producers  whose  milk 
is  pooled  imder  orders  to  be 
consolidated  in  the  Central,  Mideast  and 
Appalachian  marketing  areas. 

Approximately  10  comments, 
including  some  from  cooperative 
associations  representing  large  numbers 
of  producers,  advocated  the  addition  of 
the  northeast  portion  of  the  Iowa 
marketing  area  to  the  consolidated 
Upper  Midwest  area  based  on  the 


extensive  overlap  of  producers,  Class  I 
sales,  and  geographic  similarities 
between  that  area  and  the  adjoining 
consolidated  Upper  Midwest  area.  An 
equivalent  number  of  comments,  most 
from  Iowa  interests,  argued  that  the 
consolidated  Upper  Midwest  order 
should  remain  as  proposed.  This  issue 
is  more  fully  discussed  in  the 
"Comments  and  Alternatives"  section  of 
the  description  of  the  Central  order  area, 
as  is  the  assignment  to  consolidated 
areas  of  3  counties,  each  in  its  entirety, 
that  currently  are  split  between  orders. 

One  comment  advocated  the  addition 
of  the  Gary,  Indiana,  area  to  the 
consolidated  Upper  Midwest  area 
instead  of  the  Mideast  area  on  the  basis 
that  Gary,  Indiana,  is  part  of  the  greater 
Chicago  market.  This  portion  of  the 
current  Indiana  order  area  historically 
has  been  part  of  the  Indiana  marketing 
area,  and  there  is  no  data  supporting  its 
separation  from  that  area.  The  single 
pool  distributing  plant  located  in  Gary 
has  ceased  to  process  milk.  Any 
distribution  in  the  Gary  area  acquired  by 
Chicago  handlers  as  a  result  will  be 
pooled  as  Class  I  use  under  the 
consolidated  Upper  Midwest  order. 

Based  on  the  considerations  of  the 
most  recent  data  available,  comments 
received,  and  the  stated  consolidation 
criteria,  limiting  the  extent  of  the 
consolidated  Upper  Midwest  marketing 
area  to  the  areas  of  the  current  Chicago 
Regional  and  Upper  Midwest  marketing 
areas,  with  the  addition  of  the  western 
part  of  the  Michigan  Upper  Peninsula 
marketing  area,  represents  the  most 
appropriate  marketing  area 
configuration  for  the  north  central  area 
oftheU.S. 

Central 

The  consolidated  Central  order 
marketing  area  merges  the  current  9 
Federal  order  marketing  areas  of  Central 
Illinois,  most  of  Southern  Illinois- 
Eastem  Missouri,  most  of  Southwest 
Plains,  Greater  Kansas  City,  Iowa, 
Eastern  South  Dakota,  Nebraska- 
Western  Iowa,  Western  Colorado,  and 
Eastern  Colorado  (Federal  orders  50,  32, 
106,  64,  79,  76,  65, 134,  and  137, 
respectively).  Moving  to  the 
consolidated  Southeast  marketing  area 
are  6  Missouri  counties  currently  in 
Federal  order  32  and,  from  Order  106, 
11  northwest  Arkansas  counties  and  22 
southern  Missouri  coimties.  Order  106 
counties  in  Kansas  and  Oklahoma 
remain  in  the  Central  market.  In 
addition,  some  counties  in  Colorado, 
Illinois,  Iowa,  Kansas,  Missouri  and 
Nebraska  that  currently  are  not  part  of 
any  order  area  are  included  in  the 
consolidated  Central  market.  There  are 
543  coimties  and  the  City  of  St.  Louis, 
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Missouri,  in  this  consolidated  area.  The 
marketing  area  has  changed  from  the 
proposed  rule  by  the  addition  of  the 
Western  Colorado  marketing  area  and 
seven  currently-unregulated  Colorado 
counties,  the  elimination  of  6  currently- 
imregulated  Missouri  counties,  the 
addition  of  two  partial  coimties  and  the 
deletion  of  one  partial  county  for  the 
purpose  of  eliminating  the  inclusion  of 
partial  counties. 

Geography 

The  consolidated  Central  marketing 
area  would  include  the  following 
territory: 

Colorado— 44  counties,  including  the 
30  Colorado  counties  currently  in  the 
Eastern  Colorado  marketing  area  and  the 

4  Colorado  coimties  in  the  Western 
Colorado  marketing  area.  Ten  currently- 
unregulated  counties,  3  in  the  southeast 
comer  of  the  state  between  the  Eastern 
Colorado  and  Southwest  Plains 
marketing  areas,  and  7  in  the  central 
part  of  the  State  between  the  Eastern 
Colorado  and  Western  Colorado 
marketing  areas,  are  added. 

Illinois — 87  counties,  including  the  5 
of  the  6  coimties  currently  in  the  Iowa 
marketing  area  (of  the  2  partial  Illinois 
counties  in  the  Iowa  marketing  area,  all 
of  Whiteside  and  none  of  Jo  Daviess  are 
included  in  the  Central  area),  the  19 
counties  ciurently  in  the  Central  Illinois 
marketing  area,  the  49  counties 
currently  in  the  Southern  Illinois- 
Eastern  Missouri  marketing  area  and  8 
ciurently-unregulated  adjacent  counties 
in  southern  Illinois,  and  6  currently- 
unregidated  counties  in  western  Illinois 
located  between  the  ciurent  Central 
Illinois  and  Southern  Illinois-Eastem 
Missouri  order  areas  and  the  Mississippi 
River. 

Iowa — 93  counties,  including  the  68 
counties  currently  in  the  Iowa 
marketing  area,  the  17  counties 
ciurently  in  the  Nebraska- Western  Iowa 
marketing  area,  the  1  county  ciurently 
in  the  Eastern  South  Dakota  marketing 
area,  6  currently  unregulated  counties  in 
the  northwestern  part  of  Iowa,  and  1 
currently  unregulated  county  in  the 
southeastern  comer  of  Iowa. 

Kansas — ^the  entire  State  (105 
counties). 

Minnesota — ^the  4  southwestern 
Minnesota  counties  that  currently  are  in 
the  Eastem  South  Dakota  marketing 
area. 

Missouri — 39  coimties  and  1  city, 
including  6  of  the  counties  and  1  city 
that  currently  are  in  the  Southern 
Illinois-Eastern  Missouri  marketing  area, 
the  20  counties  that  currently  are  in  the 
Greater  Kansas  City  marketing  area,  the 

5  counties  that  currently  are  in  the  Iowa 
marketing  area;  and  8  currently- 


unregulated  counties  distributed  around 
the  center  area  proposed  to  remain 
unregulated. 

Nebraska — 66  counties  in  the 
southem  and  eastem  parts  of  Nebraska; 
omitting  the  11  counties  in  the 
panhandle  that  currently  are  part  of  the 
Nebraska- Western  Iowa  marketing  area, 
and  adding  5  currently-unregulated 
counties  in  the  southwest  comer  of  the 
State  between  the  Nebraska- Western 
Iowa  and  Eastem  Colorado  marketing 
areas  and  3  currently-unregulated 
counties  in  the  southeast  comer  of  the 
State  between  the  Nebraska- Westem 
Iowa  and  Greater  Kansas  City  marketing 
areas. 

Oklahoma— the  entire  State  (77 
counties). 

South  Dakota — the  26  eastem  South 
Dakota  counties  (including  the  portion 
of  Union  County  that  currently  is  in  the 
Nebraska- Westem  Iowa  marketing  area) 
that  currently  are  in  the  Eastem  South 
Dakota  marketiag  area. 

Wisconsin — the  2  southwest 
Wisconsin  counties  that  currently  are  in 
the  Iowa  mariceting  area. 

The  consolidated  Central  marketing 
area  is  adjacent  to  the  consolidated 
Upper  Midwest  order  area  on  the  north 
and  northeast,  the  consolidated  Mideast 
and  Appalachian  areas  on  the  east,  and 
the  northwest  comer  of  the  Southeast 
order  area  and  the  consolidated 
Southwest  area  on  the  south  and  the 
consolidated  Westem  ordo^area  on  the 
west.  The  area  north  of  aprproximately 
the  westem  half  of  the  consolidated 
Central  area  also  is  unregulated.  The 
north-south  distance  covered  by  the  area 
is  approximately  800  miles,  from 
Watertown,  South  Dakota,  to  Ardmore. 
Oklahoma.  The  east-west  extent  of  the 
area,  from  the  Indiana-Illinois  border  to 
the  Colorado/Utah  border,  is 
approximately  1,200  miles. 

Geographically,  the  Central  marketing 
area  includes  a  wide  range  of 
topography  and  climate  types,  ranging 
from  the  Colorado  Plateau  and  the 
Rocky  Mountains  in  the  west  to  the 
central  section  of  the  Mississippi  River 
Valley  toward  the  eastem  part  of  the 
area.  Precipitation  ranges  from  less  than 
15  inches  per  year  in  Denver,  Colorado, 
to  more  than  30  inches  at  St.  Louis, 
Missouri.  Most  of  the  area  experiences  ' 
fairly  hot  summer  temperatures,  while 
winter  temperatures  vary  somewhat 
more  than  summer,  with  colder  winter 
temperatures  occurring  in  the  northern 
and  westem  parts  of  the  Central  area. 
The  natural  vegetation  ranges  from 
desert  and  desert  scrub  in  westem 
Colorado  through  coniferous  forest  in 
the  Rocky  Mountains  to  short  grass 
prairie  in  eastem  Colorado  through  tall 
grass  prairie  in  eastem  South  Dakota, 


Nebraska,  Kansas  and  Oklahoma,  and 
much  of  Illinois;  to  broadleaf  forest  on 
both  sides  of  the  Mississippi  River. 

Population 

According  to  July  1, 1997,  population 
estimates,  the  total  population  in  the 
consolidated  Central  marketing  area  is 
approximately  21.5  million.  Using 
Metropolitan  Statistical  Areas  (MS As), 
there  are  four  population  centers  over  1 
million.  The  St.  Louis,  Missouri/Illinois, 
area  is  the  largest,  with  over  2.6  million 
population,  and  the  Denver-Boulder- 
Greeley,  Colorado,  area  is  next  with 
approximately  2.3  million.  Kansas  Qty, 
Missouri/Kansas,  has  a  population  of 
1.7  million,  and  Oklahoma  City, 
Oklahoma,  is  just  over  1  million. 
Approximately  thirty-five  percent  of  the 
population  of  the  consolidated 
marketing  area  is  within  these  four 
largest  MSAs,  with  nearly  two-thirds  of 
the  population  contained  within  the 
area's  32  MSA's  (with  the  28  smaller 
MSAs  averaging  228,559  population). 
The  Colorado  portion  of  the  marketing 
area  has  91.3  percent  of  its  population 
concentrated  in  5  MSA's.  The  Missouri 
portion  has  94.4  percent  concentrated  in 
3  MSA's. 

Fluid  Per  Capita  Consumption 

Based  on  the  population  figure  of  21.5 
million  and  a  per  capita  fluid  milk 
consumption  rate  of  19  pounds  of  fluid 
milk  per  month  (a  weighted  average 
based  on  state  populations  in  the 
marketing  area  and  fluid  per  capita 
consumption  estimates  for  each  stat^. 
total  fluid  milk  consumption  in  the 
consolidated  Central  marketing  area 
would  be  approximately  408.5  million 
pounds  per  month.  Plants  that  would  be 
fully  regulated  distributing  plants  in  the 
Central  order  had  route  disposition 
within  the  nine  marketing  areas 
included  in  the  consolidated  Central 
area  of  366  million  in  October  1997.  It 
is  likely  that  most  of  the  milk 
distributed  within  formerly  unregulated 
areas  by  Central  order  handlers  would 
be  distributed  within  the  consolidated 
Central  marketing  area.  The  11 
producer-handlers  and  3  exempt  plants 
operating  in  the  Central  market  during 
October  1997  had  a  combined  in-area 
route  disposition  of  3  million  pounds, 
partially  regulated  plants  distributed  2 
million  pounds  in  the  marketing  area, 
and  plants  that  are  expected  to  be  fully 
regulated  under  other  consolidated 
orders  distributed  59  million  pounds  in 
the  Central  marketing  area  during 
October  1997. 

Milk  Production 

In  October  1997,  996.7  million 
pounds  of  milk  were  associated  with  the 
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orders  consolidated  in  the  Central 
market  (including  all  of  the  milk  pooled 
under  Orders  32  and  106).  However, 
because  of  class  price  relationships  in 
the  Iowa  and  Nebraska-Western  Iowa 
markets,  only  893.2  million  pounds  of 
the  milk  was  pooled.  The  996.7  million 
poimds  were  produced  by  9,900 
producers  located  in  17  states  from 
Idaho  to  Kentucky,  and  from  Texas  to 
Minnesota.  Three-quarters  of  the  milk 
associated  with  the  Central  market  was 
produced  within  the  consolidated 
marketing  area.  The  states  contributing 
the  most  producer  milk  were,  in 
descending  order  of  volume,  Iowa, 
Colorado,  Missouri,  Kansas,  Illinois  and 
Oklahoma.  However,  68  percent  of  the 
Missouri  producer  milk  came  from 
forms  in  counties  which  are  included  in 
the  consolidated  Southeast  marketing 
area.  These  6  States  accounted  for  71 
percent  of  the  producer  milk  associated 
with  the  nine  current  orders  to  be 
consolidated.  All  of  the  states  having 
substantial  portions  of  their  areas  in  the 
consolidated  Central  market  contribute 
producer  milk  to  at  least  two  of  the 
current  nine  individual  orders,  with  five 
of  the  states  (Iowa,  Kansas,  Minnesota, 
Missouri,  and  Nebraska)  supplying  milk 
to  five  of  the  order  areas  each. 

Distributing  Plants 

Using  distributing  plant  lists  included 
in  the  proposed  rule  and  the  pooling 
standards  adjusted  to  25  percent  of 
route  dispositions  as  in-area  sales, 
updated  for  known  plant  closures 
through  December  1998,  57  distributing 
plants  would  be  expected  to  be 
associated  with  the  Central  marketing 
area,  including  35  fully  regiilated 
distributing  plants  (all  currently  pool 
plants),  1  partially  regulated  (currently 
partially  regulated),  3  plants  exempt  on 
the  basis  of  size  (currently  pool  plants 
but  have  less  than  150,000  pounds  of 
total  route  disposition  per  month),  13 
producer-handlers  (all  currently 
producer-handlers),  1  imregulated  plant 
(located  in  the  unregulated  central 
portion  of  Missouri),  and  4  government 
agency  plants  (all  currently  government 
agency  plants).  Since  October  1997,  it  is 
known  that  1  pool  distributing  plant  (in 
Illinois)  and  1  partially  regulated  plant 
(in  Wyoming)  have  gone  out  of  business. 

There  would  be  10  distributing  plants 
in  the  Denver  area  (7  pool  plants  and  3 
producer-handlers).  The  Kansas  City 
area  would  have  1  pool  distributing 
plant.  The  St.  Louis  area  would  have  6 
distributing  plants  (4  pool  plants,  1 
exempt  plant,  and  one  producer- 
handler).  There  would  be  1  pool 
distributing  plant  and  2  producer- 
handlers  in  (he  Oklahoma  City  area.  Of 
the  remaining  37  distributing  plants,  19 


are  located  in  other  MSAs  as  follows:  1 
pool  plant,  1  exempt  plant  (on  the  basis 
of  size)  and  1  producer-handler  in 
Colorado;  1  pool  plant  in  Illinois;  4  pool 
plants,  1  producer-handler  and  1 
exempt  plant  in  Iowa;  1  pool  plant  in 
Kansas;  3  pool  plants  in  Nebraska;  1 
pool  plant  and  1  producer-handler  in 
Oklahoma;  1  pool  plant  and  1  partially 
regulated  plant  in  South  Dakota,  and  1 
pool  plant  in  Wyoming. 

Eighteen  of  the  remaining  distributing 
plants  are  not  located  in  MSAs.  They 
are:  1  pool  plant  and  1  government 
agency  plant  in  Colorado;  4  pool  plants 
and  1  government  agency  plant  in 
Illinois;  1  pool  plant  and  1  producer- 
handler  in  Iowa;  1  pool  plant  and  1 
government  agency  plant  in  Kansas;  1 
imregiilated  and  2  producer-handlers  in 
Missouri;  1  producer-handler  in 
Nebraska;  2  pool  plants  in  Oklahoma; 
and  1  government  agency  plant  in  South 
Dakota. 

Utilization 

According  to  October  1997  pool 
statistics  for  handlers  who  would  be 
fully  regulated  under  this  Central  order, 
the  Class  I  utilization  percentages  for 
the  individual  markets  ranged  from  38 
percent  for  the  Southwest  Plains  market 
to  87  percent  for  the  Central  Illinois 
market.  Class  I  (and  Class  II)  receipts 
and  utilization  data  for  Iowa  and  the 
combination  of  Greater  Kansas  City  and 
Eastern  South  Dakota  markets  are 
restricted  to  protect  the  confidentiality 
of  individual  handler  information.  Data 
for  Eastern  Colorado  and  Western 
Colorado  markets  are  combined  in  order 
to  mask  restricted  data.  Combined 
utilization  for  the  nine  markets  would 
result  in  a  Class  I  percentage  of  50 
percent. 

Based  on  calculated  weighted  average 
use  values  for  (1)  the  current  order  with 
current  use  of  milk,  and  (2)  the  current 
order  with  projected  use  of  milk  in  the 
consolidated  Central  order,  the  potential 
impact  of  this  consolidation  on 
producers  who  supply  the  current 
market  areas  is  estimated  to  be: 
Southern  Illinois-Eastern  Missouri,  a  27- 
cent  per  cwt  decrease  (from  $13.49  to 
$13.22);  Central  Illinois,  a  50-cent  per 
cwt  decrease  (from  $13.56  to  $13.06); 
Greater  Kansas  City,  a  69-cent  per  cwt 
decrease  (from  $13.91  to  $13.22); 
Nebraska-Western  Iowa,  a  10-cent 
decrease  [bom  $13.23  to  $13.13); 
Eastern  South  Dakota,  a  32-cent 
decrease  (from  $13.33  to  $13.01);  Iowa, 
a  5-cent  decrease  (from  $13.08  to 
$13.03);  Southwest  Plains,  a  70-cent 
increase  (from  $12.94  to  $13.64); 
Western  Colorado,  a  65-cent  decrease 
(from  $13.88  to  $13.23);  and  Eastern 
Colorado,  an  11-cent  decrease  (from 


$13.70  to  $13.59).  The  weighted  average 
use  value  for  the  consolidated  Central 
order  market  is  estimated  to  be  $13.29 
per  cwt. 

Other  Plants 

Located  within  the  Central  marketing 
area  during  May  1997  were  84  supply  or 
manufacturing  plants:  8  in  Colorado  (4 
in  the  Denver  area),  15  in  Illinois  (2  in 
the  Decatur  area),  23  in  Iowa  (2  in  the 
Des  Moines  area  and  1  in  the  Dubuque 
area),  6  in  Kansas,  7  in  Missouri  (5  in 
the  St.  Louis  area),  7  in  Nebraska,  7  in 
South  Dakota  (1  in  the  Sioux  Falls  area), 
4  in  Oklahoma  (1  in  the  Tulsa  area),  and 
7  in  Wisconsin.  Twenty-two  of  the  84 
plants  are  pool  plants,  or  have  a  "pool 
side."  Twelve  of  the  22  pool  plants  (6 
in  Iowa,  1  in  Nebraska,  2  in  South 
Dakota,  and  3  in  Wisconsin)  are  "split 
plants;"  that  is,  one  side  of  a  plant  is  a  ' 
manufacturing  facility,  and  the  other 
side  receives  and  ships  Grade  A  milk, 
and  accounting  is  done  separately.  In 
most  cases,  the  nonpool  portion  of  such 
a  plant  is  a  manufacturing  peration, 
primarily  cheese-making.  Of  the  pool 
plants,  8  have  no  primary  product,  but 
are  only  shipping  to  distributing  plants, 
and  6  are  pooled  manufacturine  plants. 

Of  the  62  nonpool  plants  in  the 
consolidated  Central  marketing  area,  59 
are  manufactiu'ing  plants — 24  are  plants 
that  manufacture  primarily  Class  n 
products,  3  manufacture  primarily 
butter,  6  manufacture  primarily  powder, , 
25  manufacture  primarily  cheese,  and  1 
manufactures  primarily  other  products. 

Also  associated  vrith  the  consolidated 
Central  order,  but  not  within  the 
marketing  area,  are  2  nonpool  cheese 
plants  and  a  nonpool  supply  plant 
located  in  South  Dakota. 

Cooperative  Associations 

Twenty-five  cooperative  associations 
pooled  milk  in  December  1997  under 
the  nine  orders  consolidated  in  the 
Central  market.  Of  these  cooperatives,  1 
pooled  milk  under  7  of  the  orders,  5 
cooperatives  associated  producer  milk 
with  3  orders  each,  and  2  others  pooled 
milk  imder  2  orders  each.  Seventeen  of 
the  25  cooperatives  pooled  milk  imder 
only  one  order,  and  for  10  of  these 
organizations  that  was  the  Iowa  order. 

The  percentage  of  cooperative  milk 
pooled  under  the  eight  orders  was  95, 
with  a  range  of  80.7  percent  cooperative 
milk  under  the  Southwest  Plains  order 
to  100  percent  cooperative  member  milk 
under  the  Central  Illinois,  Greater 
Kansas  City  and  Eastern  South  Dakota 
orders. 

Criteria  for  Consolidation 

Most  of  the  criteria  used  in 
determining  the  optimum  consolidation 
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of  order  areas  apply  to  the  Central 
marketing  area.  The  Federal  order 
markets  consolidated  in  the  Central  area 
are  strongly  related  to  each  other 
through  overlapping  route  disposition. 
The  great  majority  of  sales  by  handlers 
who  would  be  regulated  under  the 
consolidated  Central  order  are 
distributed  within  the  marketing  area, 
and  the  consolidated  markets  have  a 
greater  relationship  in  terms  of 
overlapping  sales  areas  than  with  any 
other  markets.  In  addition,  sales  within 
the  currently-unregulated  areas 
included  in  the  consolidated  Central 
area  are  overwhelmingly  from  handlers 
that  would  be  pooled  imder  the  Central 
order.  Inclusion  of  these  areas  would 
reduce  handlers'  biuden  of  reporting 
out-of-area  sales  and  take  in  pockets  of 
currently-imregulated  counties  that 
occur  between  the  current  order  areas. 
As  discussed  above,  the  milk 
prociu«ment  areas  for  the  consolidated 
markets  also  have  a  significant  degree  of 
overlap. 

The  Western  Colorado  order  is 
included  because  the  more  recent  data 
collected  for  this  final  decision 
indicates  that  since  the  proposed  rule 
the  Western  Colorado  marketrng  area 
has  developed  a  closer  relationship  with 
the  Eastern  Colorado  market  than  with 
any  other  market,  even  across  the 
Continental  Divide.  A  benefit  of 
combining  Western  Colorado  with  other 
markets  is  that  it  is  a  small  market 
where  data  cannot  be  released  without 
revealing  confidential  information 
iinless  combined  with  data  pertaining  to 
another  marketing  area.  Consolidation 
of  the  area  will  allow  publication  of 
meaningful  statistics  without  disclosing 
proprietary  information.  In  addition, 
several  comments  supported  the 
combination  of  the  Western  Colorado 
area  with  the  consolidated  Central 
market  in  view  of  the  large  negative 
effect  of  lower  producer  pay  prices  on 
the  small  number  of  producers  involved 
if  the  Western  Colorado  area  were 
consolidated  with  the  Southwestern 
Idaho-Eastern  Oregon  and  Great  Basin 
marketing  areas. 

Some  of  the  currently-unregulated 
counties  in  western  Illinois  and  central 
Missoiiri  have  been  added  to  the  Central 
marketing  area.  The  omission  from  the 
marketing  area  of  the  counties  in  central 
Missouri  that  are  not  included  in  the 
consolidated  Central  marketing  area  are 
based  on  an  estimation  of  the  marketing 
area  of  Central  Dairy,  located  in 
Jefferson  City,  Missouri.  This  handler 
has  not  been  previously  regulated.  As 
discussed  earlier,  it  is  not  the  intent  of 
this  decision  to  include  currently- 
unregulated  area  in  the  consolidated 
order  areas  where  such  inclusion  would 


have  the  effect  of  regulating  previously- 
unregulated  handlers. 

An  additional  benefit  of  the 
consolidation  of  these  nine  order  areas 
is  that  data  will  be  able  to  be  made 
public  without  disclosing  proprietary 
information.  Four  of  the  current  Federal 
order  markets  (Central  Illinois,  Greater 
Kansas  City,  Eastern  South  Dakota,  and 
Western  Colorado)  included  in  this 
consolidated  area  have  too  few  pool 
plants  to  be  able  to  publish  market  data 
without  revealing  confidential 
information.  In  addition  to  these  three 
markets,  the  niunber  of  handlers 
regulated  under  each  of  the  Nebraska- 
Western  Iowa,  Iowa  and  Eastern 
Colorado  orders  is  in  the  single  digits. 

Discussion  of  Comments  and 
Alternatives 

Prior  to  issuance  of  the  proposed  rule, 
alternatives  to  the  consolidation  of  the 
order  areas  included  in  the  Central 
marketing  area  that  were  considered 
included  combining  the  Iowa,  Nebraska- 
Western  Iowa,  and  Eastern  South  Dakota 
order  areas  with  those  of  the  Chicago 
Regional  and  Upper  Midwest  areas  in  a 
consolidated  Upper  Midwest  order.  The 
collection  of  more  detailed  data 
concerning  the  overlap  in  route 
disposition  and  milk  pnxairement 
showed  clearly  that  these  marketing 
areas  are  more  closely  related  to  markets 
to  the  south  than  to  the  north. 

Approximately  85  percent  of  the  total 
fluid  milk  dispositions  distributed  by 
handlers  regulated  under  the  three  order 
areas  that  were  suggested  to  be  included 
in  the  Central  area  in  the  initial 
Preliminary  Report,  and  in  the  Upper 
Midwest  area  in  the  Revised 
Preliminary  Report,  are  disposed  of  in 
the  consoUdated  Central  market.  The 
disposition  by  other  Central  marketing 
area  handlers  within  the  consolidated 
Central  area  is  somewhat  greater  than 
the  proportion  for  the  three  more 
northern  order  areas. 

Also  considered  was  the  exclusion  of 
14  Nebraska  counties,  in  addition  to  the 
11  already  excluded,  from  the  Central 
marketing  area  to  expand  the 
unregulated  area  in  which  Gillette  Dairy 
could  distribute  milk  without  becoming 
regulated.  There  was  no  data  indicating 
that  Gillette  distributes  milk  in  those 
counties.  In  the  early  stages  of  the  study 
of  appropriate  order  consolidation,  it 
was  assumed  that  the  southern  Missouri 
and  northwest  Arkansas  portions  of  the 
Southwest  Plains  order  area  would 
remain  with  the  rest  of  that  area.  This 
area  was  induded  with  the  consohdated 
Southeast  order  area  in  the  proposed 
rule,  and  remains  there. 

Eighteen  comments  that  pertained 
specifically  to  the  proposed  Central 


marketing  area  were  filed  by  17 
conunenters  in  response  to  the  proposed 
rule.  Four  of  these  comments  advocated 
moving  the  Western  Colorado  order  area 
from  the  consolidated  Western  order  to 
the  consolidated  Central  order.  These 
comments  expressed  concern  about  the 
expected  reduction  in  the  blend  price  to 
Western  Colorado  producers  under  the 
Western  order.  An  examination  of 
updated  data  on  route  dispositions  and 
bulk  milk  movements  resulted  in 
making  this  change  which  is  explained 
in  greater  detail  in  the  description  of 
comments  and  alternatives  under  the 
section  of  this  decision  dealing  with  the 
Western  area. 

A  comment  filed  by  the  American 
Farm  Bmreau  Federation  reconunended 
that  the  central  area  of  K4issouri  that 
was  proposed  to  be  imregulated  be 
included  in  the  Central  order  area.  A 
comment  filed  on  behalf  of  Central 
Dairy,  the  handler  who  is  located  and 
distributes  milk  in  the  imregulated 
Missouri  area  opposed  the  addition  of 
any  presently  unregiilated  territory  to 
Federal  order  marketing  areas,  and 
specifically  opposed  the  addition  of  six 
currently-unregulated  northeast 
Missouri  coiuxties  into  which  the 
handler  expects  to  expand  its 
distribution. 

There  is  no  intention  of  causing  the 
regulation  of  this  handler.  As  discussed 
earlier  with  regard  to  the  Northeast  and 
Mideast  marketing  areas,  consolidation 
of  the  existing  orders  does  not 
necessitate  expansion  of  the 
consolidated  orders  into  currently- 
unregulated  areas,  especially  if  such 
expansion  would  result  in  the 
regulation  of  currently-unregulated 
handlers.  At  the  same  time,  minimizing 
the  extent  of  the  imregxdated  counties  in 
the  middle  of  the  consolidated 
marketing  area  would  help  to  reduce  the 
reporting  burden  on  handlers  in 
determining  which  route  dispositions 
are  inside,  and  which  are  outside  the 
marketing  area.  The  administrative 
burden  of  verifying  such  reporting  also 
would  be  eliminated.  Six  currently- 
miregulated  northeast  Missouri  counties 
that  were  proposed  to  be  added  to  the 
Central  order  aiea  have  been  removed 
on  the  basis  of  comments  received  from 
the  Jefferson  City  handler,  who 
indicated  that  r^idation  of  the  six 
counties  may  result  in  a  change  in  the 
handler's  regulatory  status.  No  urgency 
on  the  part  of  regulated  handlers  having 
sales  in  the  imregulated  area  to  include 
that  area  in  the  consolidated  order  area 
was  apparent  from  comments.  In  fact, 
none  of  the  comments  received  from 
affected  handlers  advocated  that  the 
unregulated  area  be  included  in  the 
consolidated  area. 
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A  comment  by  Gillette  Dairy,  a 
handler  located  in  Rapid  City.  South 
Dakota,  in  the  former  Black  Hills 
Federal  order  area,  supported  excluding 
the  11  coimties  of  the  Nebraska 
panhandle,  ciirrently  part  of  the 
Nebraska-Western  Iowa  order  area,  from 
the  consolidated  Central  area.  Gillette 
has  some  sales  in  this  area  and 
competes  there  with  regulated  handlers, 
but  requested  that  the  panhandle  area  be 
excluded  to  lessen  Gillette's  likelihood 
of  becoming  fully  regulated  under  the 
Central  order.  This  area  was  excluded  in 
the  proposed  rule,  and  its  exclusion  was 
imopposed  by  any  interested  persons 
who  filed  comments  before  the  deadline 
for  doing  so.  Although  Gillette's  sales  in 
the  panhandle  area  do  not  represent  an 
overwhelming  majority  of  the  total  sales 
there,  the  volume  of  sales  in  this 
sparsely-populated  area  should  not 
affect  the  competitive  status  of  any 
regulated  handlers.  Therefore,  the  area 
will  be  excluded  from  the  consolidated 
area  as  proposed. 

Several  comments,  from  the  Iowa 
Department  of  Agriculture,  Wells'  Dairy, 
and  Anderson-Erickson  Dairy,  as  well  as 
Swiss  Valley  Farms,  supported  the 
incliision  of  the  Iowa  order  area  in  the 
consolidated  Central  area,  stating  that 
the  attraction  of  a  supply  of  milk  for 
fluid  needs  requires  such  a 
consolidation. 

Comments  were  received  on  dividing 
the  current  Iowa  marketing  area  by 
adding  the  eastern  edge  of  the  Iowa 
marketing  area  to  the  proposed 
consolidated  Upper  Midwest  order. 
Such  a  division  would  result  in  the 
Swiss  Valley  Farms  distributing  plant  in 
Dubuque,  Iowa,  qualifying  as  a  pool 
plant  under  the  consolidated  Upper 
Midwest  order  (as  it  now  does  during 
some  months  under  the  ciirrent  Chicago 
Regional  order).  The  Swiss  Valley  plant 
comprises  a  large  majority  of  the  Iowa 
market  sales  in  the  Chicago  Regional 
and  Upper  Midwest  order  areas,  and  the 
movement  of  a  half-dozen  counties 
would  assure  its  pool  status  in  the 
consolidated  Upper  Midwest  order  and 
its  location  in  that  order  area. 

Comments  by  Lakeshore  Federated 
Dairy  Cooperative  argued  that  the 
extensive  overlap  of  producers.  Class  I 
sales,  and  geographic  similarities 
between  the  northeast  portion  of  the 
Iowa  marketing  area  and  the  adjoining 
consolidated  Upper  Midwest  area 
should  be  considered  compelling 
reasons  for  making  such  a  change. 
Lakeshore 's  comments  were  supported 
by  Prairie  Farms,  Foremost  Farms,  and 
DFA.  In  addition,  Grande  Cheese 
Company,  a  Wisconsin  cheesemaker, 
filed  comments  supporting  Lakeshore's 
position. 


In  its  comments,  Swiss  Valley  argued 
that  the  2  southwest  Wisconsin  counties 
proposed  to  be  included  in  the 
consolidated  Central  marketing  area 
were  removed  from  the  Chicago 
Regional  area  and  added  to  the  Iowa 
area  on  the  basis  of  a  formal  rulemaking 
proceeding  in  the  late  1980's,  at  which 
time  it  was  determined  that  the 
principal  competition  for  fluid  sales  and 
milk  supply  in  this  area  occurred 
between  Iowa  handlers  rather  than  with 
Chicago  Regional  handlers.  It  is 
therefore  Swiss  Valley's  position  that 
the  two  counties  should  remain  with  the' 
rest  of  the  Iowa  area,  in  the  consolidated 
Central  marketing  area. 

On  the  basis  of  data  gathered  for  this 
decision,  the  primary  source  of  route 
disposition  in  Grant  and  Crawford 
Coimties,  Wisconsin,  and  Dubuque 
County,  Iowa,  is  the  Swiss  Valley  plant 
in  Dubuque,  and  most  of  the  rest  of  the 
milk  distributed  in  these  counties  is 
from  handlers  regulated  under  the 
Chicago  Regional  order.  The  data  also 
shows  that  the  Ehibuque  plant  prociues 
most  of  its  milk  supply  firom  coimties 
that  also  supply  milk  to  the  Chicago 
Regional  and  Upper  Midwest  orders,  as 
well  as  to  other  plants  pooled  under  the 
Iowa  order. 

One  of  the  problems  in  this  marketing 
area  has  been  the  ability  of  the  Swiss 
Valley  plant  to  choose  the  order  under 
which  it  is  regulated.  As  a  result  of 
differences  b^ween  the  current  pool 
plant  definitions  of  the  two  orders, 
Swiss  Valley  has  been  able  to  switch 
regulation  between  the  Iowa  and 
Cbdcago  Regional  orders  as  its  price 
advantage  shifted,  and  has  done  so 
frequently  during  1997  and  1998.  The 
pool  plant  definitions  of  the 
consolidated  Upper  Midwest  and 
Central  orders,  which  are  very  similar, 
will  require  that  the  Swiss  Valley  plant 
be  regulated  under  the  order  for  the  area 
in  which  it  has  the  greater  volume  of 
route  disposition. 

If,  under  the  consolidated  orders,  the 
Dubuque  plant  distributes  a  greater 
share  of  its  sales  in  the  consolidated 
Upper  Midwest  area  than  in  the 
consolidated  Central  area,  the  plant  will 
be  pooled  imder  the  Upper  Midwest 
order.  The  only  appropriate  change  to 
be  made  to  the  current  Iowa  marketing 
area  is  to  eliminate  the  partial  counties 
from  the  marketing  area  definitions  of 
the  consolidated  Central  and  Upper 
Midwest  orders. 

The  Illinois  Counties  of  Jo  Daviess 
and  Whiteside  currently  are  split 
between  the  Iowa  and  Chicago  Regional 
order  areas.  More  than  half  of  the  sales 
in  Whiteside  Coimty  are  supplied  by 
Iowa  handlers  (including  Swiss  Valley), 
so  Whiteside  Coimty  will  be  located 


entirely  within  the  consolidated  Central 
area.  More  than  half  of  the  sales  in  Jo 
Daviess  County  are  supplied  by  Chicago 
Regional  handlers  (not  including  Swiss 
VaDey),  and  that  county  will  be  located 
entirely  within  the  consolidated  Upper 
Midwest  area.  The  Iowa  County  of 
Mitchell  ctmrently  is  located  in  the 
Upper  Midwest  area  except  for  the  City 
of  Osage,  which  is  defined  as  part  of  the 
current  Iowa  marketing  area.  All  of 
Mitchell  County  will  be  included  in  the 
consolidated  Upper  Midwest  area. 

After  considering  all  comments  and 
other  relevant  information,  it  is 
determined  that  the  territory 
encompassed  in  the  Central  marketing 
area  best  meets  the  criteria  used. 

Southwest 

The  consolidated  Southwest 
marketing  area  is  comprised  of  the 
current  Texas  (Order  126)  and  New 
Mexico- West  Texas  (Order  138) 
marketing  areas  as  well  as  49  currently 
unregulated  Texas  counties.  There  are 
290  counties  in  this  area.  This  area 
remains  imchanged  from  the  proposed 
rule. 

Geography 

The  consolidated  Southwest  market  is 
described  geographically  as  follows: 
three  counties  in  Colorado  (currently  in 
Order  138),  all  New  Mexico  coimties 
(33,  currently  in  Order  138)  and  all  254 
"Texas  counties  (162  currently  in  Order 
126,  43  currently  in  Order  138,  and  49 
currently  unregulated).  Two  currently 
unregulated  counties  are  located  in 
northeast  Texas,  while  the  remaining  47 
are  in  southwest  Texas. 

The  Southwest  market  spans  the 
south  central  area  of  the  United  States. 
It  is  surrounded  by  Arizona  on  the  west, 
Colorado  and  Oklahoma  on  the  north, 
Arkansas,  Louisiana  and  the  Gulf  of 
Mexico  in  the  northeast,  east,  and 
southeast,  and  Mexico  to  the  south. 
Measuring  the  extreme  dimensions,  this 
market  extends  about  800  miles  north  to 
south  from  southern  to  northern  Texas 
and  about  875  miles  east  to  west  from 
Texas'  border  with  Louisiana  and 
Arkansas  to  New  Mexico's  border  with 
Arizona. 

The  Southwest  market  is  contiguous 
to  3  consolidated  marketing  areas: 
Arizona-Las  Vegas  to  the  west.  Central 
to  the  north  and  Southeast  to  the  east. 
Unregulated  counties  in  Colorado  also 
form  a  relatively  small  border  in  the 
northwest  comer  of  the  market.  Texas 
has  over  350  miles  of  coastline  on  the 
Gulf  of  Mexico,  while  Texas  and  New 
Mexico  share  about  970  miles  of 
boundary  with  northern  Mexico. 

In  terms  of  physical  geography, 
diverse  topographic  relief  exists  in  the 
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Southwest  market  area,  particularly  in 
New  Mexico  (ranging  from  deserts  to 
high  mountain  ranges).  Northwest  New 
Mexico  is  part  of  the  Colorado  Plateau, 
an  area  of  broad  valleys  and  plains  as 
well  as  deep  canyons  and  mesas.  The 
Rocky  Mountains  extend  into  the  north 
central  area  of  the  state.  The  Basin  and 
Range  region,  generally  characterized  by 
ranges  or  isolated  mountains 
interspersed  with  valleys,  desert  basins 
or  hi^  plains,  is  located  in  central  and 
southwestern  New  Mexico,  as  well  as 
western  Texas.  The  Great  Plains  cover 
the  eastern  third  of  New  Mexico  and 
extend  through  the  Texas  Panhandle  in 
north  Texas  and  much  of  central  Texas. 
This  area  is  characteristically  dry  and 
treeless  and  also  encompasses  Texas  hill 
country  and  the  Edwards  Plateau.  The 
Osage  Plains  covers  the  area  in  Texas 
from  the  OklahomarTexas  border  into 
the  south  central  part  of  the  state  and 
the  low  and  flat  West  Gulf  Coastal  Plain 
covers  the  eastern  two-fif^  of  the  state. 
Climates  in  this  region  also  vary.  The 
western  part  of  the  region,  including 
New  Mexico,  southwest  Texas  and  the 
■Texas  Panhandle,  is  semi-arid  to  arid 
with  wide  ranges  in  both  daily  and 
annual  temperatures.  The  southern  tip 
of  Texas  and  the  Giilf  coast  are  more 
himiid  and  subtropical.  For  some  of  the 
area  thpre  are  few  agricultural  uses  other 
than  dairy  farming.  Dairy  products  were 
the  2nd  and  3rd  highest  revenue- 
producing  agricultural  commodities  in 
New  Mexico  and  Texas,  respectively,  in 
1996,  accounting  for  nearly  one-third  of 
agricultural  receipts  in  New  Mexico,  but 
less  than  10  percent  in  Texas. 

Population 

According  to  July  1, 1997,  population 
estimates,  the  total  population  in  the 
consolidated  marketing,  area  is  21.3 
million.  The  26  Metropolitan  Statistical 
Areas  (MSA)  in  the  consolidated 
Southwest  market  accoimt  for  81.3 
percent  of  the  total  market  area 
population.  About  55  percent  of  the 
Southwest  population  is  located  in  the 

4  most  populous  MS  As.  Seven  MS  As 
have  populations  greater  than  500,000; 
their  total  population  is  63.4  percent  of 
the  Southwest  population.  Because  of 
the  large  number  of  MSAs  in  the 
Southwest  market,  only  those  areas  with 
populations  ^eater  than  500,000  are 
described  in  detail. 

Almost  92  percent  of  the  Southwest 
market's  population  is  located  in  Texas, 
which  has  19.5  million  people.  Twenty- 
three  of  the  26  Southwest  market  MSAs 
are  in  Texas.  About  66  percent  of  Texas' 
population  is  concentrated  in  6  areas, 
which  include  the  Southwest  area's  top 

5  popidation  centers:  the  Dallas-Fort 
Worth  (Dallas)  MSA  in  northeastern 


Texas,  with  a  population  of  4.7  million; 
the  Houston-Galveston-Brazoria 
(Houston)  MSA  in  southeastern  Texas 
near  the  Gulf  of  Mexico,  with  a 
population  of  4.3  million;  the  San 
Antonio  MSA  in  south  central  Texas, 
with  a  population  of  1.5  million;  the 
Austin-San  Marcos  (Austin)  MSA  in 
central  Texas,  with  a  population  of  1 
million;  the  El  Paso  MSA  located  in  the 
far  western  comer  of  Texas  on  the 
Texas-New  Mexico-Mexico  border,  with 
a  population  of  702,000;  and  the 
McAllen-Pharr-Edinburg  MSA  located 
at  the  southern  tip  of  Texas,  with  a 
population  of  511,000. 

New  Mexico's  population  is  about  1.7 
million.  The  remaining  3  of  the  26 
Southwest  market  MSAs  are  located  in 
New  Mexico.  About  40  percent  of  the 
state's  population  is  located  in  the 
Albuquerque  area,  just  northwest  of 
central  New  Mexico. 

In  the  remainder  of  the  Southwest 
marketing  area,  the  3  Colorado  counties 
have  a  population  of  about  71,000. 

Fluid  Per  Capita  Consumption 

Estimates  of  fluid  per  capita 
consumption  vary  from  17.1  poimds  of 
fluid  milk  per  month  per  person  in 
Texas  to  17.5  in  New  Mexico  to  18.8  in 
Colorado.  Multipljdng  the  individual 
states'  consumption  rate  by  its 
population  in  the  consolidated 
marketing  area  resiilts  in  a  fluid  milk 
consumption  rate  of  364.5  million 
poimds  of  fluid  milk  per  month  for  the 
consolidated  Southwest  marketing  area. 

In  October  1997,  the  fully  regulated 
plants  in  Orders  126  and  138  had  route 
distribution  totaling  342.5  million 
poimds.  Ninety-ei^t  percent,  or  328 
million  pounck,  was  distributed  within 
the  consolidated  Southwest  marketing 
area.  Handlers  fully  regulated  under 
other  Federal  orders  had  about  21 
million  poimds  of  route  distribution 
into  the  Southwest  market  area. 
Producer-handlers  in  the  Southwest 
area  distributed  about  5  million  pounds 
of  route  distribution  in  the  Southwest 
maiiceting  area  in  October  1997,  while 
partially-regulated  plants  and  plants 
that  would  be  exempt  on  the  basis  of 
size  distributed  approximately  .5 
million  pounds. 

Production 

In  October  1997, 1,570  producers 
from  144  counties  in  5  states  pooled  650 
million  pounds  of  producer  milk  on 
Orders  126  and  138.  Over  99  percent  of 
this  producer  milk  came  from  counties 
included  in  the  consolidated  Southwest 
marketing  area.  About  55  percent  of  the 
combined  market's  producer  milk  was 
provided  by  producers  in  six  counties. 


About  455  million  pounds  of  milk 
were  pooled  on  either  Order  126  or  138 
from  1,345  producers  in  118  Texas 
counties  in  October  1997.  Three  Texas 
counties  were  among  the  top  6  in 
volume  pooled:  Erati^  (1st),  Hopkins 
(4th)  and  Comanche  (6th).  Erath 
County — located  about  75  miles  west  of 
Dallas — pooled  104.5  million  pounds  on 
Order  126  (and  an  additional  9  million 
pounds  on  3  other  Federal  orders). 
Hopkins  County — located  about  50 
miles  east  of  Dallas — pooled  34  million 
pounds  on  Order  126  and  another  15 
million  pounds  on  4  other  Federal 
orders.  Contiguous  to  and  Ijring 
southwest  of  Erath  County,  Comanche 
County  pooled  33  million  pounds  on 
Order  126  and  about  .5  million  pounds 
on  3  other  Federal  orders. 

Of  the  271  million  pounds  of  milk 
pooled  on  either  Order  126  or  138  from 
185  producers  in  12  New  Mexico 
counties,  69  percent  was  produced  in 
the  following  three  counties,  all  among 
the  top  6  in  volume  pooled:  Chaves 
(2nd),  Dona  Ana  (3rd)  and  Roosevelt 
(5th).  Chaves  County — located  about 
200  miles  southeast  of  Albuquerque — 
pooled  92  million  pounds  on  Orders 
126  and  138  in  October  1997  and  an 
additional  28  million  pounds  on  3  other 
Federal  orders.  Dona  Ana  County, 
located  over  200  miles  south  of 
Albuquerque,  contiguous  to  El  Paso 
County,  TX,  and  the  U.S.-Mexico 
border,  pooled  61  million  pounds  of 
producer  milk  on  Order  138.  Contiguous 
to  and  lying  northeast  of  Chaves  County, 
Roosevelt  County  pooled  33  million 
pounds  on  Orders  126  and  138  and 
another  6.6  million  on  4  other  Federal 
orders. 

In  October  1997,  producer  milk  for 
Orders  126  and  138  also  originated  in 
one  of  the  Colorado  counties  in  the 
Southwest  marketing  area,  and  in 
counties  in  Arkansas  and  Oklahoma. 
However,  the  combined  amount  of 
producer  milk  pooled  from  these  areas 
is  less  than  1  percent  of  the  total 
producer  milk  pooled  in  these  Orders. 

Distributing  Plants 

Using  distributing  plant  lists  included 
in  the  proposed  rule,  with  the  pooling 
standards  adjusted  to  25  percent  of 
route  disposition  as  in-area  sales, 
updated  for  known  plant  closures 
through  December  1998,  31  distributing 
plants  located  in  the  consolidated 
Southwest  marketing  area  would  be 
expected  to  be  associated  with  the 
Southwest  market,  including  21  fully 
regulated  distributing  plants,  2  partially 
regulated,  2  exempt  and  6  producer- 
handlers.  None  of  these  plants' 
regulatory  status  is  expected  to  change 
as  a  result  of  the  consolidation  process. 
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Of  the  21  fully  regulated  plants,  17  are 
located  in  the  top  six  MSA  regions. 

Since  October  1997,  it  is  known  that 
3  plants  (2  fully  regiilated  and  1 
producer-handler)  have  gone  out  of 
business.  The  fully  regulated  plants 
were  located  in  El  Paso,  Texas,  and  in 
Albuquerque,  New  Mexico.  The 
producer-handler  was  located  in  Hobbs, 
New  Mexico. 

Of  the  31  distributing  plants  that 
would  be  located  in  the  consolidated 
Southwest  marketing  area,  24  are  in 
Texas,  and  7  are  in  New  Mexico. 
Twenty  of  the  Texas  plants  would  be 
fully  regulated.  They  are  as  follows:  6  in 
the  Dallas  area,  3  in  the  Houston  area, 
2  in  the  San  Antonio  area,  1  in  the 
Austin  area,  and  2  in  the  El  Paso  area, 
and  6  located  throughout  the  state.  One 
of  the  Texas  distributing  plants  was 
associated  with  Order  30  (Chicago 
Regional)  in  October  1997,  and  is 
expected  to  be  partially  regulated  in  the 
Southwest  market.  Two  producer- 
handlers  are  located  in  Texas,  one  in  the 
El  Paso  area  and  the  other  in  the  central 
part  of  the  state. 

Just  over  half  of  New  Mexico's  7 
distributing  plants  are  located  in  the 
Albuquerque  area.  One  fully  regulated 
handler  and  3  producer-handlers  are 
located  in  this  population  center.  Of  the 
remaining  3  plants  located  in  New 
Mexico,  there  are  2  plants  that  would  be 
exempt  on  the  basis  of  size  (both  located 
in  central  New  Mexico)  and  1  producer- 
handler  (located  southeast  of 
Albuquerque). 

Utilization 

According  to  October  1997  pool 
statistics,  the  Class  I  utilization 
percentages  for  the  Texas  and  New 
Mexico- West  Texas  markets  were  56 
and  44  percent,  respectively.  Based  on 
calculated  weighted  average  use  values 
for  (1)  the  current  order  with  current  use 
of  milk,  and  (2)  the  current  order  with 
projected  use  of  milk  in  the 
consolidated  Southwest  order,  the 
potential  impact  of  this  consolidation 
on  producers  who  supply  the  current 
market  areas  is  estimated  to  be:  Texas, 
a  5-cent  per  cwt  decrease  (from  $14.09 
to  $14.04),  and  New  Mexico-West 
Texas,  a  10-cent  per  cwt  increase  (from 
$13.51  to  $13.61).  The  weighted  average 
use  value  for  the  consolidated 
Southwest  order  market  is  estimated  to 
be  $13.97  per  cwt.  For  October  1997, 
combined  Class  I  utilization  for  Orders 
126  and  138  was  53.4  percent  based  on 
347.0  million  pounds  of  producer  milk 
used  in  Class  I  out  of  649.9  million  total 
producer  milk  pounds. 


Other  Plants 

Located  within  the  Southwest 
marketing  area  during  May  1997  were 
17  manufacturing  plants:  11  in  Texas  (2 
in  the  Dallas  MSA  and  1  in  the  El  Paso 
MSA)  and  six  in  New  Mexico.  Six  of  the 
17  plants  were  pool  plants.  All  of  these 
pool  plants  were  manufacturing 
plants — one  manufactured  primarily 
Class  II  products,  two  manufactured 
primarily  powder,  two  manufactured 
primarily  cheese  and  one  manufactiired 
primarily  other  products.  Of  the  11 
nonpool  plants  in  the  Southwest 
marketing  area,  all  were  manufactiuing 
plants — one  manufactxired  primarily 
powder,  four  manufactured  primarily 
cheese,  one  manufactured  primarily 
other  products  and  five  manufactured 
primarily  Class  U  products. 

Cooperative  Associations 

In  December  1997,  three  cooperative 
associations  marketed  about  95  percent 
of  the  milk  pooled  under  both  of  the 
orders  consolidated  in  the  Southwest 
area:  Dairy  Farmers  of  America  (DFA); 
and  Select  Milk  Producers,  Inc.  (Select); 
and  Elite  Milk  Producers,  Inc.  (EUte). 

Criteria  for  Consolidation 

Nearly  all  of  the  route  disposition  by 
Order  126  and  138  handlers  is 
distributed  within  the  consolidated 
marketing  area.  In  addition,  nearly  all  of 
the  milk  that  would  be  pooled  under  the 
consolidated  order,  based  on  October 
1997  data,  originates  within  the 
marketing  area.  Two  cooperatives 
market  the  vast  majority  of  milk  within 
the  consolidated  area. 

Discussion  of  Comments  and 
Alternatives 

Prior  to  issuance  of  the  proposed  rule, 
alternatives  to  the  consolidation  of  the 
Texas  and  New  Mexico- West  Texas 
order  areas  that  were  considered 
included  the  consolidation  of  east  Texas 
with  the  Southeast  area.  This  alternative 
consolidation  was  examined  at  length 
and  found  to  have  little  overlap  of  either 
fluid  milk  product  disposition  or 
producer  milk  movements. 

Only  one  comment  pertained 
specifically  to  the  consolidated 
Southwest  marketing  area.  This  was  a 
comment  from  DFA  that  discussed 
general  support  for  the  marketing  areas 
proposed  by  USDA,  with  no  objection  to 
the  Southwest  marketing  area,  as 
proposed. 

Arizona-Las  Vegas 

The  consolidated  Arizona-Las  Vegas 
marketing  area  is  comprised  of  the 
current  Central  Arizona  (Order  131) 
marketing  area,  one  county  in  Nevada 
which  currentiy  is  in  the  Great  Basin 


(Order  139)  marketing  area,  and 
currently  unregulated  coimties  in 
Arizona.  There  are  16  coimties  in  this 
consolidated  marketing  area.  This  area 
remains  unchanged  from  the  proposed 
rule. 

Geogmphy 

The  Arizona-Las  Vegas  market  is 
described  geographically  as  follows:  All 
coimties  (15)  in  Arizona  (6  whole  and 
1  partial  ciurently  are  part  of  Order  131, 
and  8  whole  and  1  partial  currently  are 
imregulated)  and  Clark  Coimty,  Nevada, 
which  currently  is  part  of  the  Great 
Basin  marketing  area.  The  market 
extends  about  400  miles  north  to  south 
from  Arizona's  border  with  Utah  (and 
Nevada's  southernmost  county)  to  the 
U.S.-Mexico  border.  The  market  ranges 
from  300  to  375  miles  east  to  west  from 
the  Arizona-New  Mexico  border  to  the 
Arizona/southern  Nevada-California 
border. 

The  Arizona-Las  Vegas  marketing  area 
is  contiguous  to  two  other  consolidated 
marketing  areas,  the  Great  Basin  portion 
of  the  Western  area  to  the  north  and  the 
New  Mexico-West  Texas  portion  of  the 
Southwest  area  to  the  east.  California, 
which  i$  not  part  of  the  Federal  order 
system,  lies  to  the  west  and  Mexico  is 
south  of  this  marketing  area. 

Arizona  can  be  divided  into  three 
geographic  regions — ^the  Sonoran  Desert, 
in  the  southwest;  the  Colorado  Plateau, 
in  the  north;  and  the  Mexican  Highland, 
mainly  in  the  central  and  southeastern 
parts  of  the  state.  With  each  of  these 
regions,  three  distinct  climatic  zones 
exist:  The  Sonoran  Desert  is  hot  in  the 
summer  but  can  experience  &t)st  in  the 
winter;  the  Colorado  Plateau  is  hot  and 
dry  in  the  summer  and  cold  and  windy 
in  the  winter;  and  the  Mexican 
Highland  receives  significant 
precipitation  in  both  summer  and 
winter.  This  region  is  cooler  in  both 
siunmer  and  winter  than  the  Sonoran 
Desert  region. 

These  topographical  and  climatic 
conditions  apparently  are  conducive  to 
milk  production.  Dairy  products 
represent  one  of  the  principeil 
agricultural  commodities  (2nd  and  3rd) 
in  the  States  of  Arizona  and  Nevada, 
respectively,  representing  16.6  and  21.7 
percent  of  total  agricultural  receipts  of 
the  two  States  in  1996. 

Population 

Arizona  is  one  the  fastest-growing 
states  in  the  United  States.  According  to 
July  1, 1997,  population  estimates,  the 
total  population  in  the  consolidated 
marketing  area  is  5.7  million.  Using 
Metropolitan  Statistical  Areas  (MS As), 
the  largest  population  center  is  the 
Phoenix-Mesa  (Phoenix)  area,  located  in 
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central  Arizona  approximately  125 
miles  north  of  the  U.S.-Mexico  border  in 
the  Sonoran  Desert  region.  About  250 
miles  to  the  northwest  of  Phoenix  is  the 
Las  Vegas,  Nevada,  area,  the  second- 
largest  population  center  in  this 
marketing  area.  The  Las  Vegas  MSA  is 
comprised  of  three  counties:  Clark  and 
Nye  coxmties  in  Nevada  and  Mohave 
County  in  Arizona.  Almost  half  of  this 
market's  population  is  in  the  Phoenix 
area,  and  over  70  percent  is  accounted 
for  when  Las  Vegas  is  added. 

Fluid  Per  Capita  Consumption 

Based  on  the  population  figure  of  5.7 
million  and  an  estimated  per  capita 
fluid  milk  consiunption  rate  of  20 
pounds  of  fluid  milk  per  month,  total 
fluid  milk  consumption  in  the  Arizona- 
Las  Vegas  marketing  area  is  estimated  at 
114  million  pounds  per  month.  In 
October  1997,  plants  that  would  have 
been  fully  regulated  distributing  plants 
in  the  Arizona-Las  Vegas  order  had 
route  disposition  within  the  market  of 
approximately  95  million  pounds, 
representing  94  percent  of  their  route 
disposition.  Another  6.5  million  pounds 
of  milk  was  distributed  in  the 
consolidated  marketing  area  by  2 
handlers  expected  to  be  fully  regiJated 
imder  the  consolidated  Western  Federal 
order  and  by  10  California  plants  that 
are  partially  regulated  imder  the  Central 
Arizona  and  Great  Basin  orders. 

Milk  Production 

in  October  1997,  almost  196  million 
poimds  of  milk  was  pooled  in  the 
Central  Arizona  market,  supplied  by 
over  100  producers  located  in  fewer 
than  10  couinties  in  Arizona  and 
California.  Over  95  percent  of  the 
Central  Arizona  milk  was  produced 
within  the  marketing  area.  Further,  over 
90  percent  of  the  producer  milk 
produced  within  the  Order  131  area  was 
produced  in  Maricopa  County,  Arizona, 
where  Phoenix,  this  market's  largest 
city,  also  is  located.  With  177  million 
pounds  of  producer  milk  for  October 
1997,  Maricopa  County  produces  almost 
tvnce  the  amount  of  milk  required  to 
meet  the  fluid  milk  needs  of  the  entire 
marketing  area.  Arizona  producers  did 
not  supply  milk  to  any  other  Federal 
order;  however,  it  is  loiown  that 
producer  milk  moves  firom  both  Arizona 
and  Clark  Coimty,  Nevada,  to  southern 
California.  These  figures  do  not  reflect 
the  producer  milk  associated  with 
Anderson  Dairy,  the  Las  Vegas  handler 
who  has  been  pooled  on  Order  139. 
There  is  only  one  producer  located  in 
Clark  County,  Nevada.  Anderson's  milk 
supply  comes  from  a  cooperative 
association  in  southern  California. 


Distributing  Plants 

Using  distributing  plant  lists  included 
in  the  proposed  rule,  with  the  pooling 
standards  adjusted  to  25  percent  of 
route  disposition  as  in-area  sales, 
updated  for  known  plant  closures 
through  December  1998,  8  distributing 
plants  would  be  expected  to  be 
associated  with  the  consolidated 
Arizona-Las  Vegas  marketing  area, 
including  5  fully  regulated  distributing 
plants  (all  ciurently  pool  plants),  1 
exempt  plant  and  2  producer-handlers. 
There  are  4  distributing  plants  in  the 
Phoenix  area  (all  pool  plants).  Located 
in  the  Las  Vegas  MSA  are  one  pool  plant 
and  a  producer-handler.  Another 
producer-handler  is  located  in  the  Yuma 
area  and  the  exempt  plant  is  located  in 
a  currently-unregulated  Arizona  county, 
and  has  total  route  disposition  of  less 
than  150,000  poimds.  All  of  the  plants 
that  are  expected  to  be  fully  regulated 
under  this  consolidated  order  are 
located  in  areas  that  contain  over  70 
percent  of  the  market's  population. 

Utilization 

According  to  October  1997  pool 
statistics,  the  Class  I  utilization  for  the 
Central  Arizona  market  was  46  percent. 
Due  to  restricted  information,  this 
calculation  excludes  receipts  for  the  Las 
Vegas  handler  who  currently  is 
regulated  under  Order  139,  but  would 
be  regulated  imder  this  order.  Because 
the  degree  of  consolidation  for  this 
market  is  very  minor,  little  change  in 
the  Class  I  utilization  percentage,  and 
thus  little  change  in  producer  returns,  is 
expected  in  the  Arizona-Las  Vegas  area 
as  a  result  of  the  consolidation.  For 
October  1997,  Class  I  utilization  for  the 
Central  Arizona  market  was  46.3 
percent  based  on  the  use  of  90.8  pounds 
of  producer  milk  in  Class  I  out  of  195.9 
total  pounds  of  producer  milk.  The 
weighted  average  use  value  for  the 
Arizona-Las  Vegas  market  is  estimated 
to  be  $13.84  per  hundredweight. 

Other  Plants 

For  May  1997,  3  supply  or 
manufecturing  plants  were  located 
within  the  Arizona-Las  Vegas  marketing 
area:  2  in  Arizona  (both  in  the  Phoenix 
area)  and  1  in  Nevada  (in  the  Las  Vegas 
area).  One  Arizona  plant  was  a  pool 
plant  operated  by  the  cooperative, 
manufactiuing  primarily  cheese,  while 
the  other  plants  were  nonpool  plants 
manu&cturing  primarily  Class  II 
products. 

Cooperative  Associations 

For  December  1997,  the  only 
cooperative  pooling  milk  under  the 
Central  Arizona  order  was  United 
Dairymen  of  Arizona,  which 


represented  over  90  percent  of  the  milk 
pooled  under  the  Central  Arizona  order. 
Security  Milk  Producers  Association,  a 
cooperative  based  in  California, 
supplies  milk  to  the  Las  Vegas  handler. 

Criteria  for  Consolidation 

Market  data  indicate  that  there  are 
sales  into  the  Las  Vegas  area  by  Central 
Arizona  pool  plants,  and  sales  by  both 
Phoenix  and  Las  Vegas  handlers  into  the 
unregulated  areas  along  the  southern 
part  of  the  Nevada- Arizona  border. 
Rapid  population  growth  in  the  area 
between  the  two  areas  has  greatly 
increased  competition  between  the 
handlers  in  Phoenix  and  Las  Vegas.  In 
addition,  both  areas  exchange 
significant  volumes  of  bulk  and 
packaged  milk  with  Southern  California. 
At  the  same  time,  the  strength  of  the 
earlier  relationship  between  the  Las 
Vegas  area  and  Utah  clearly  has 
declined  since  the  merger  of  the  Lake 
Mead  and  Great  Basin  order  areas  in 
1988,  which  was  based  on  data 
compiled  up  to  1986. 

The  Grand  Canyon  serves  as  a  natural 
barrier  in  northwestern  Arizona 
between  this  area  and  Great  Basin. 
Although  the  actual  consolidated  order 
area  extends  to  the  Utah  border,  the 
portion  of  Arizona  between  the  Grand 
Canyon  and  Utah  is  very  sparsely 
populated,  and  is  included  in  the 
consolidated  marketing  area  primarily 
for  the  piupose  of  simplifying  the 
marketing  area  description  and  easing 
handlers'  burden  of  reporting  out-of- 
area  sales.  The  Colorado  River  forms 
much  of  the  western  boundary  with 
California  and  Nevada.  A  north-south 
strip  along  the  eastern  edge  of  Arizona 
constituting  approximately  30  percent 
of  the  State's  territory  is  very  sparsely 
populated,  containing  just  over  5 
percent  of  the  population  of  the 
consolidated  marketing  area.  This 
lightly  populated  desert  area  can  be 
seen  as  another  form  of  natural  barrier 
to  the  movement  of  bulk  and  packaged 
milk. 

Discussion  of  Comments  and 
Alternatives 

Prior  to  issuance  of  the  proposed  rule, 
alternatives  to  the  consolidation  of  the 
Central  Arizona  marketing  area  and  the 
southern  Nevada  portion  of  the  Great 
Basin  order  area  included  retaining  the 
Las  Vegas  area  with  the  rest  of  the 
current  Great  Basin  order  area  in  the 
consolidated  Western  marketing  area. 

Twelve  comments  that  pertained 
specifically  to  the  proposed  Arizona-Las 
Vegas  area  were  filed  by  10  commenters 
in  response  to  the  proposed  rule. 
Anderson  Dairy  in  Las  Vegas  advocated 
that  Clark  Coimty,  Nevada,  in  which  Las 
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Vegas  is  located,  be  left  out  of  any 
consolidated  marketing  area  to  better 
enable  Anderson  to  compete  with  milk 
distributed  from  California  and  from  the 
Salt  Lake  City  area.  Two  comments  from 
the  Nevada  Dairy  Commission, 
suggesting  that  prices  could  be  set 
within  the  State,  and  from  a  U.S. 
Senator  from  Nevada,  requested  that 
Clark  County  be  excluded  from  any 
Federal  order  marketing  area.  Security 
Milk  Producers  Association,  a 
cooperative  that  supplies  milk  to 
Anderson,  first  filed  a  comment 
supporting  the  proposed  Arizona-Las 
Vegas  area,  and  then  filed  a  later 
comment  urging  that  if  Clark  County 
cannot  be  deregulated  and  California 
does  not  become  a  Federal  order,  Clark 
County  should  be  reunited  with  the  rest 
of  the  consolidated  Western  order  area. 
A  commenter  in  the  southern  Nevada 
dairy  industry  supported  the 
cooperative's  view. 

A  comment  from  DFA  suggested  that 
the  Great  Basin  marketing  area  be 
consolidated  with  the  proposed 
Arizona-Las  Vegas  area  rather  than  the 
proposed  Western  area,  arguing  that  the 
price/utilization  relationships  of  the 
Great  Basin  area  are  more  similar  to  the 
Arizona-Las  Vegas  area  than  to  the  rest 
of  the  Western  area.  Darigold,  Inc., 
urged  that  Las  Vegas  be  reimited  with 
Utah  due  to  its  proximity  to  the  major 
production  areas  in  Utah.  Darigold 
suggested  that  if  there  is  a  linkage 
between  the  Phoenix  and  Las  Vegas 
markets,  those  areas  both  should  be 
included  in  the  Western  area. 

A  comment  filed  by  the  American 
Farm  Bureau  Federation  recommended 
that  the  consolidation  of  the  Central 
Arizona  and  Clark  County  areas  be 
reconsidered  in  favor  of  a  return  to  the 
consolidation  of  the  Central  Arizona 
area  with  the  Southwest  area,  suggested 
in  the  Initial  Preliminary  Report  on 
Order  Consolidation. 

A  comment  filed  by  the  Dairy 
Institute  of  California  supported  the 
consolidation  of  the  Las  Vegas  area  with 
Arizona  because  such  a  combination 
would  eliminate  competitive  distortions 
between  these  areas  and  California 
caused  by  the  Las  Vegas  raw  milk  price 
levels.  The  Utah  Farm  Bvueau  stated 
that  it  does  not  oppose  removing  the 
Clark  County,  Nevada,  area  from  the 
Great  Basin  order  area  and  combining  it 
with  Arizona. 

An  increase  in  sales  by  Central 
Arizona  pool  plants  into  the  Las  Vegas 
area,  and  increased  sales  by  both 
Phoenix  and  Las  Vegas  handlers  into  the 
imregiilated  area  of  rapidly-increasing 
population  along  the  southern  part  of 
the  Nevada-Arizona  border,  are  factors 
that  have  greatly  increased  overlapping 


route  distribution  in  these  two  areas. 
Mohave  Coimty,  Arizona  (currently- 
unregulated),  and  Clark  County, 
Nevada,  are  two  of  the  fastest-growing 
areas  in  the  United  States  in  terms  of 
population.  These  two  counties  adjoin 
each  other  in  southern  Nevada  and 
northwestern  Arizona,  and  both  are 
increasing  in  population  significantly 
faster  than  the  growth  rates  for  their 
states.  From  1990  to  1997,  a  period 
during  which  the  population  of  the 
United  States  increased  by  7.6  percent, 
the  population  of  Arizona  increased  by 
24.3  percent,  while  Mohave  County's 
population  increased  by  37.8  percent. 
Over  the  same  period,  Clark  Coimty, 
Nevada,  experienced  a  population 
increase  of  49.2  percent,  while  the 
Nevada  population  increased  by  39.5 
percent.  The  rapidly-growing  area 
between  Phoenix  and  Las  Vegas 
represents  a  growing  market  which  can 
be  expected  to  be  served  by  both  of  the 
major  population  centers. 

Ninety-five  percent  of  the  route 
dispositions  of  handlers  who  would  be 
regulated  under  this  order  were 
distributed  within  the  consolidated 
marketing  area  in  October  1997,  and 
approximately  the  same  percentage  of 
route  disposition  within  the  marketing 
area  was  by  handlers  who  would  be 
regulated  imder  this  consolidated  order. 
Similarly,  over  95  percent  of  the  milk 
pooled  imder  the  current  Central 
Arizona  order  is  produced  within  the 
marketing  area,  and  there  is  no 
indication  of  movements  of  producer 
milk  between  Utah  and  Nevada,  as  was 
the  case  when  the  Great  Basin  and  Lake 
Mead  orders  were  merged. 

In  addition,  both  areas  exchange 
significant  volimies  of  biilk  and 
packaged  milk  with  Southern  California, 
a  relationship  that  does  not  pertain  to 
any  of  the  other  areas  in  the  region.  The 
Las  Vegas  area's  earlier  relationship 
with  southern  Utah  was  based  primarily 
on  Utah  as  an  important  milk  supply 
area  for  Las  Vegas  at  the  time  of  the 
merger  of  the  Lake  Mead  and  Great 
Basin  order  areas  in  1988.  That 
relationship  clearly  has  ceased  to  exist. 
Therefore,  the  assertion  by  commenters 
that  the  Las  Vegas,  Nevada,  area  should 
continue  to  be  included  in  the  same 
marketing  area  with  Utah  or  be 
unregulated  does  not  reflect  current 
marketing  conditions. 

Western 

The  consolidated  Western  marketing 
area  is  comprised  of  the  current 
Southwestern  Idaho-Eastern  Oregon 
(Order  135)  and  Great  Basin  (Order  139) 
marketing  areas,  less  one  Nevada  county 
(Clark)  in  Order  139  that  is  added  to  the 
Arizona-Las  Vegas  marketing  area. 


There  are  67  counties  in  this 
consolidated  area.  The  Western 
Colorado  (Order  134)  marketing  area, 
proposed  to  be  part  of  the  Western 
consolidated  area,  was  changed  to 
become  part  of  the  Central  consolidated 
area. 

Geography 

The  Western  market  is  described 
geographically  as  follows:  28  coimties  in 
Idaho  (18  currently  in  Order  135  and  10 
in  Order  139),  3  in  eastern  Nevada  (all 
currently  in  Order  139),  5  in  eastern 
Oregon  (all  currently  in  Order  135),  all 
counties  (29)  in  Utah  (ciurently  in  Order 
139)  and  2  in  the  southwest  comer  of 
Wyoming  (currently  in  Order  139). 
Measuring  the  extreme  dimensions,  this 
market  extends  about  625  miles  north  to 
south  from  Oregon  and  Idaho  to  Utah's 
boundary  with  Arizona.  This  market's 
east-to-west  dimension  is  approximately 
550  miles  from  the  westernmost  edge  in 
central/eastern  Oregon  to  the 
easternmost  edge  of  the  Utah/Colorado 
border. 

The  consolidated  Western  marketing 
area  is  contiguous  to  four  of  the 
consolidated  marketing  areas,  the 
Pacific  Northwest  to  the  west  and  north 
of  the  Oregon  portion  of  this  market, 
Arizona-Las  Vegas  to  the  south,  the 
Central  market  on  the  east,  and  the 
Southwest  to  the  extreme  southeast 
comer.  Non-Federally  regulated 
territory  borders  the  Western  market  on 
the  west-southwest  (Nevada)  and  the 
north-northeast  (Idaho  and  Wyoming). 

In  terms  of  physical  geography,  the 
Western  marketing  area  has  several 
regions:  The  Colimibia  Plateau  in 
southern  Idaho  and  northeastern 
Nevada,  characterized  by  fertile  soils; 
the  Great  Basin  in  southeast  Idaho, 
nearly  all  of  Nevada  and  the  western 
third  of  Utah,  described  by  ranges  and 
parallel  valleys;  and  the  Colorado 
Plateau  in  the  eastern  half  of  Utah, 
characterized  by  gorges.  In  general,  the 
Western  market  is  quite  dry,  with 
temperatures  tending  to  be  extreme  and 
affected  by  elevation. 

Population 

According  to  July  1, 1997,  population 
estimates,  the  total  population  in  the 
consolidated  marketing  area  is  3.2 
million.  Using  Metropolitan  Statistical 
Areas  (MS As),  the  largest  population 
center  is  the  Salt  Lake  City-Ogden,  Utah 
area  (Salt  Lake  City).  Salt  Lake  City  is 
located  in  north  central  Utah.  The  Boise 
City,  Idaho,  area  (Boise),  the  second 
largest  population  center  in  this 
marketing  area,  is  located  about  300 
miles  to  the  northwest  of  Salt  Lake  City. 
Provo-Orem,  Utah,  (Provo)  the  third 
largest  population  center,  lies  40  miles 


Federal  Register /Vol.  64,  No.  63 /Friday.  April  2.  1999 /Proposed  Rules 


16079 


south  of  Salt  Lake  City.  Forty  percent  of 
the  market's  population  is  in  the  Salt 
Lake  City  area,  and  over  60  percent  is 
accounted  for  when  Boise  and  Provo  are 
added. 

Fluid  Per  Capita  Consumption 

Based  on  the  population  figure  of  3.2 
million  and  an  estimated  per  capita 
fluid  milk  consumption  rate  of  23 
poimds  of  fluid  milk  per  month,  total 
fluid  milk  consimiption  in  the  Western 
marketing  area  is  estimated  at  73.6 
million  poimds  per  month.  Plants  that 
woiUd  have  been  fully  regulated 
distributing  plants  in  the  Western  order 
had  route  disposition  within  the  market 
of  74  million  pounds  in  October  1997; 
approximately  80  percent  of  this  total  is 
from  Order  139  pool  plants.  The  7 
producer  handlers  operating  during  this 
month  had  a  combined  route 
disposition  of  1.6  million  pounds. 
Additionally.  1.1  million  pounds  of 
route  disposition  came  from  other  order 
plants,  with  about  .5  million  from 
partially  regulated  handlers  and  exempt 
plants. 

Milk  Production 

In  October  1997,  over  457  million 
pounds  of  milk  was  associated  with  the 
Great  Basin  and  Southwestern  Idaho- 
Eastern  Oregon  markets,  but  only  304 
million  pounds  of  this  milk  was  pooled 
because  of  class  price  relationships.  The 
457  million  pounds  of  milk  woe 
produced  by  952  dairy  formers  located 
in  51  counties  in  CaUfomia,  Idaho, 
Nevada,  Oregon,  Utah  and  Wyoming. 
Over  95  percent  of  the  milk  associated 
with  the  market  was  produced  within 
the  marketing  area.  Four  coimties 
produced  more  than  50  percent  of  the 
milk  available  to  be  pooled.  The  three 
top  producing  coimties  in  Idaho, 
Jerome,  Goochng  and  Twin  Falls 
coimties,  are  all  located  in  southwestern 
Idaho,  about  130  miles  southeast  of 
Boise  and  230  miles  northwest  of  Salt 
Lake  City.  Jerome  and  Gooding  counties 
each  provided  approximately  twice  as 
much  milk  as  Twin  Falls  County,  the 
third-largest  county  in  terms  of  milk 
production  in  the  Western  market.  The 
fourth-largest  production  county  was 
Cache  Coimty  in  northeastern  Utah, 
located  about  80  miles  north  of  Salt 
Lake  City. 

The  three  Idaho  counties,  part  of  the 
marketing  area  of  the  current 
Southwestern  Idaho-Eastern  Oregon 
order,  are  the  top  three  milk-producing 
counties  for  Order  135  and  among  the 
top  seven  milk-producing  counties  for 
Order  139  in  October  1997.  Five 
counties  in  the  current  Southwestern 
Idaho-Eastern  Oregon  marketing  area 
supplied  one-quarter  of  the  milk 


associated  with  the  Great  Basin  order  in 
October  1997. 

Distributing  Plants 

Using  the  distributing  plant  list 
included  in  the  proposed  rule,  with  the 
pooling  standards  adjusted  to  25  percent 
of  route  disposition  as  in-area  sales, 
updated  for  known  plant  closures 
through  December  1998,  25  distributing 
plants  would  be  expected  to  be 
associated  with  the  Western  marketing 
area,  including  11  fully  regulated 
distributing  plants  (all  currently  pool 
plants),  2  partially  regulated  (currently 
partially  regulated),  1  exe^^>t  plant 
based  on  size  (currently  a  poof  plant),  7 
producer-handlers,  and  4  exempt  plants 
based  on  institutional  status  (all  were 
exempt  as  defined  under  current  federal 
orders).  Since  October  1997,  it  is  known 
that  2  distributing  plants  (1  fully 
regulated  and  1  exempt  plant)  in  Utah 
and  1  producer-handler  in  Arizona  have 
gone  out  of  business. 

There  would  be  9  distributing  plants 
in  the  Salt  Lake  City  area  (5  pool  plants, 
2  producer-handlers  and  2  exempt 
plants).  The  Boise  area  woidd  have  2 
pool  distributing  plants,  the  Provo  Area 
would  have  1  exempt  plant  and  the 
Pocatello  area  would  have  1  pool  plant. 
The  remaining  12  distributing  plants  are 
located  in  Idaho  (4  plants:  2  pool,  1 
exempt,  and  1  producer-handler), 
Nevada  (1  partially  regulated  plant),  and 
Utah  (7  plants:  1  pool,  1  partial,  1 
exempt,  4  producer-handlers). 

FuUy  regulated  distributing  plants  are 
located  in  MSAs  containing  about  half 
of  the  consolidated  market's  population, 
including  the  Pocatello,  Idaho,  MSA, 
with  2.2  percent  of  this  market's 
population. 

Utilization 

According  to  October  1997  pool 
statistics,  the  Class  I  utilization 
percentages  for  the  Southwestern  Idaho- 
Eastern  Oregon  and  Great  Basin  markets 
were  16  and  41  percent,  respectively. 
Based  on  calculated  weighted  average 
use  values  for  (1)  the  current  order  with 
current  use  of  milk,  and  (2)  the  current 
order  with  projected  use  of  milk  in  the 
consolidated  Western  order,  the 
potential  impact  of  this  market 
consolidation  on  producers  who  supply 
the  current  market  areas  is  estimated  to 
be  an  11-cent  per  cwt  increase  (from 
$12.92  to  $13.03)  for  Southwestern 
Idaho-Eastern  Oregon,  and  a  9-cent  per 
cwt  decrease  (from  $13.25  to  $13.16)  for 
Great  Basin.  The  weighted  average  use 
value  for  the  consolidated  Western 
order  market  is  estimated  to  be  $13.14 
per  cwt.  For  October  1997,  combined 
Class  I  utilization  for  Orders  135  and 
139  was  32.5  percent  based  on  98.8 


million  pounds  of  producer  milk  used 
in  Class  I  out  of  304.1  million  total 
producer  milk  pounds. 

A  substantial  amount  of  milk  was 
omitted  from  the  Southwestern  Idaho- 
Eastern  Oregon  pool  for  October  because 
of  imusual  price  relationships.  The 
annual  Class  I  utilization  percentage 
may  be  considered  more  representative 
for  this  market.  For  the  year  1997,  the 
annual  Class  I  utilization  for 
Southwestern  Idaho-Eastern  Oregon  was 
8.3  percent.  It  is  estimated  that  the  Class 
I  use  percentage  for  the  consolidated 
market  would  be  about  23  percent 

Other  Plants 

Eighteen  supply  or  manufocturing 
plants  were  located  within  the 
consolidated  Western  marketing  area 
during  May  1997:  8  in  Idaho  (3  in  the 
Boise  area),  9  in  Utah  (2  in  the  Salt  Lake 
Qty  area)  and  1  in  Wyoming.  Two  of  the 
18  plants  were  pool  plants;  both 
manufacture  primarily  cheese.  Of  the  16 
nonpool  plants,  12  manufacture 
primarily  cheese  and  5  manufacture 
primarily  soft  or  Class  n  products 
(including  ice  cream).  Of  the  8  Idaho 
plants,  all  but  one  manufacture  cheese, 
while  of  the  9  Utah  plants,  6 
manufacture  cheese  and  3  manu&cture 
soft  products. 

Cooperative  Associations 

For  December  1997,  four  cooperatives 
representing  77  percent  of  the  milk 
pooled  under  the  two  orders  had 
membership  in  the  consolidated 
Western  marketing  area.  Western 
Dairjmien  Cooperative,  Inc.,  a 
cooperative  association  that  became  part 
of  Dairy  Farmers  of  America,  Inc.,  had 
membership  in  both  the  Southwestern 
Idaho-Eastern  Oregon  and  Great  Basin 
marketing  areas.  Magic  Valley  Quality 
Milk  Producers,  Inc.,  also  had 
membership  in  Orders  135  and  139; 
Darigold  Farms  had  membership  in 
Order  135,  and  Security  Milk  Producers' 
Association  had  membership  in  Order 
139. 

Criteria  for  Consolidation 

The  consolidated  Western  market  is 
composed  of  the  current  marketing  areas 
of  the  Southwestern  Idaho-Eastern 
Oregon  and  Great  Basin  markets,  minus 
the  Clark  County,  Nevada,  portion  of  the 
Great  Basin  area.  Sales  overlap  exists 
between  Southwestern  Idaho-Eastern 
Oregon  and  Great  Basin,  as  well  as  a 
significant  overlap  in  procurement  for 
the  two  orders  in  Idaho.  The  two  orders 
also  share  similar  multiple  component 
pricing  plans.  The  Western  Colorado 
ordrr,  proposed  for  inclusion  in  the 
Western  area,  was  shown  on  the  basis  of 
October  1997  data  to  have  developed  a 
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closer  relationship  with  the  Eastern 
Colorado  area  than  with  the  Great  Basin 
order,  and  has  been  included  in  the 
consolidated  Central  area  instead  of  the 
Western  area. 

Discussion  of  Comments  and 
Alternatives 

Prior  to  issuance  of  the  proposed  rule, 
alternatives  to  the  consolidation  of  the 
Southwestern  Idaho-Eastern  Oregon, 
Great  Basin  (minus  Clark  County, 
Nevada)  and  Western  Colorado 
marketing  areas  that  were  considered 
included  leaving  the  Southwestern 
Idaho-Eastern  Oregon  area  as  a  separate 
order  and  consolidating  the  Great  Basin 
market  with  the  Central  Arizona, 
Western  Colorado,  and  Eastern  Colorado 
marketing  areas,  leaving  both  the 
Southwestern  Idaho-Eastern  Oregon  and 
Great  Basin  areas  as  separate  order 
areas,  and  combining  the  Western 
Colorado  area  with  the  Eastern  Colorado 
area  and  other  areas  to  the  east.  These 
alternative  consolidations  were 
examined  at  length  and  found  to  be  less 
appropriate  than  the  marketing  areas 
delineated  in  the  proposed  rule  in  terms 
of  overlap  of  either  fluid  milk  product 
disposition  or  producer  milk 
movements. 

Fifteen  comments  that  pertained 
specifically  to  the  proposed  Western 
marketing  area  were  fied  by  12  . 
commenters  in  response  to  the  proposed 
rule.  Several  of  these  comments 
objected  to  the  separation  of  the  Las 
Vegas  area  from  the  Great  Basin  portion 
of  the  Western  area.  These  comments 
are  addressed  in  the  discussion  of 
comments  and  alternatives  considered 
for  the  consolidated  Arizona-Las  Vegas 
area. 

Conunents  filed  by  Dairy  Farmers  of 
America,  Southern  Foods  Group,  and  a 
western  Colorado  dairy  farmer 
advocated  consolidating  the  Western 
Colorado  order  area  with  the 
consolidated  Central  area  instead  of  the 
Western  area.  DFA's  comment  stated 
that  the  Western  Colorado  milkshed  is 
more  similar  to  the  Central  area  than  to 
the  Western  area.  The  comments  filed 
by  Southern  Foods  Group  and  the  dairy 
farmer  expressed  concern  about  an 
expected  reduction  in  the  blend  price 
paid  to  producers  supplying  the 
Western  Colorado  area. 

October  1997  data  show  an  increased 
relationship  between  Western  Colorado 
and  Eastern  Colorado,  and  reduced  milk 
movements  between  Western  Colorado 
and  Great  Basin.  On  the  basis  of  the 
change  in  the  relationships  between 
Western  Colorado  and  its  two  nearest 
neighbor  order  areas,  the  Western 
Colorado  area  should  become  part  of  the 


consolidated  Central  area  instead,  of  the 
Western  area. 

Five  Farm  Biueau  organizations 
(Michigan,  Utah,  Iowa,  Ohio  and 
American),  a  Permsylvania  producer 
and  Dairy  Farmers  of  America  filed 
eight  comments  opposing  the 
consolidation  of  the  Southwestern 
Idaho-Eastern  Oregon  order  area  with 
the  Great  Basin  marketing  area.  One 
DFA  comment  suggested  combining 
Utah  with  the  Arizona-Las  Vegas  area 
instead  of  with  Idaho.  A  primary  basis 
for  opposition  to  the  consolidation  is 
the  disparity  in  the  two  regions' 
utilization  of  Class  I  fluid  milk:  The 
Southwestern  Idaho-Eastern  Oregon 
order  has  a  very  low  percentage  of  Class 
I  use,  which  varies  frt)m  less  tihan  10 
percent  to  over  20  percent,  while  the 
Great  Basin  order's  Class  I  use 
percentage  is  higher  at  about  35  percent. 
Commenters  fear  that  the  consolidation 
of  these  orders  would  result  in  lower 
returns  to  producers  who  currenUy  are 
pooled  imder  the  Great  Basin  order. 
Most  of  the  comments  suggest  that  the 
Southwestern  Idaho-Eastern  Oregon 
marketing  area  should  remain  under  a 
separate  order. 

A  major  source  of  milk  production  for 
both  the  Southwestern  Idaho-Eastern 
Oregon  and  Great  Basin  orders  is  a  5- 
coimty  area  located  within  the  Federal 
order  135  marketing  area,  supplying 
one-quarter  of  the  milk  pooled  on  the 
Great  Basin  order  in  October  1997.  The 
Southwestern  Idaho-Eastern  Oregon 
area  should  be  consolidated  with  some 
other  order  area  because  of  the  small 
number  of  handlers  pooled  under  the 
order,  and  this  close  relationship  with 
Great  Basin  makes  that  consolidation 
the  only  viable  possibility. 

Pacific  Northwest 

The  Pacific  Northwest  marketing  area 
is  comprised  of  the  current  Pacific 
Northwest  (Order  124)  marketing  area 
and  one  ciuxently-uiuegulated  coimty  in 
southwest  Oregon.  There  are  75 
counties  in  this  marketing  area.  This 
area  remains  unchanged  from  the 
proposed  rule. 

Geography 

The  Pacific  Northwest  market  is 
described  geographically  as  follows:  All 
counties  (39)  in  Washington,  30 
counties  in  Oregon  (29  ciurently  are 
part  of  Order  124  and  one,  Curry 
Coimty,  is  unregulated)  and  six  counties 
in  northwestern  Idaho.  The  market 
extends  about  490  miles  north-to-south 
from  Washington's  northern  border  with 
the  Canadian  province  of  British 
Colujnbia  to  Oregon's  southern  border 
with  California  and  Nevada.  East-to- 
west,  the  market  ranges  bom  about  450 


miles  in  the  northern  half  of  the  market 
(covering  territory  from  Washington's 
western  boundary  with  the  Pacific 
Ocean  to  the  eastern  border  of  Idaho 
with  Montana)  to  about  250  miles  in  the 
southern  half  of  the  market  (covering 
approximately  two-thirds  of  Oregon 
from  the  state's  western  border  with  the 
Pacific  Ocean  to  central  Oregon). 

The  Pacific  Northwest  marketing  area 
is  contiguous  with  the  consolidated 
Western  Federal  order  marketing  area  in 
eastern  Oregon.  The  remainder  of  the 
marketing  area  is  surrounded  by 
currently  non-Federally  regulated  areas 
(California  and  northwestern  Nevada  to 
the  south  and  Montana,  Idaho,  and  one 
northeastern  Oregon  coimty  to  the  east), 
political  boundaries  (Canada  to  the 
north),  and  the  Pacific  Ocean  to  the 
west. 

Along  the  Oregon  and  Washington 
coasts  lies  the  Coast  Range.  The  Cascade 
Range  is  located  further  inland  in  both 
states.  Both  ranges  are  north-south  in 
direction,  and  the  Cascade  Range 
effectively  divides  both  states  into  two 
distinct  climates:  a  year-round  mild, 
humid  climate  with  abundant 
precipitation  predominates  in  the 
western  part  of  the  states,  and  a  dry 
climate  with  little  precipitation  but 
greater  temperature  extremes  prevails 
east  of  the  Cascade  Range.  The  mild 
climate  of  the  western  portion  results  in 
longer  growing  seasons.  The  Columbia 
River  flows  south  through  eastern 
Washington,  turns  west,  and  becomes 
the  western  two-thirds  of  the  border 
between  Oregon  and  Washington.  The 
portion  of  Idaho  included  in  the  Pacific 
Northwest  marketing  area  is  within  the 
Rocky  Mountains.  This  area  has  a 
generally  continental  climate  with  the 
higher  elevations  having  long  and 
severe  winters. 

Much  of  the  area  is  conducive  to  the 
production  of  milk  and  many  other 
agricultural  commodities.  Although 
dairy  products  ranked  2nd  among 
receipts  of  agricultural  commodities  in 
the  State  of  Washington  in  1996,  and 
4th  in  Oregon,  they  accounted  for  only 
13.8  percent  and  7.9  percent, 
respectively,  of  such  receipts.  Apples 
(in  Washington)  and  greeidiouse/ 
nursery,  wheat,  and  cattle  and  calves  (in 
Oregon)  ranked  ahead  of  dairy, 
accounting  for  19.8  percent  and  33.8 
percent,  respectively,  of  agricultural 
commodity  receipts. 

Population 

According  to  July  1, 1997,  population 
estimates,  the  total  population  in  the 
marketing  area  is  9  million.  Seventy- 
seven  percent  of  the  marketing  area 
population  is  located  in  Metropolitan 
Statistical  Areas  (MSAs).  The  two 
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largest  MSAs  are  located  on  the  western 
side  of  the  Cascade  Range.  The  Seattie- 
Tacoma-Bremertoi)  (Seatde)  area,  with  a 
population  of  3.4  million  (37.6%  of  the 
marketing  area  population),  is  in 
northwestern  Washington.  Over  seventy 
percent  of  the  population  of  the  State  of 
Washington  is  located  west  of  the 
Cascade  Mountains,  in  the  western  third 
of  the  State.  Another  14.5%  of  the 
State's  population  is  contained  in  3 
MSA's  east  of  the  Cascades. 

llie  Portland-Salem  (Portland)  area  in 
northwestern  Oregon  is  located  on  the 
Oregon-Washington  border,  with 
Portland  just  south  of  the  Columbia 
River.  The  population  of  this  MSA  is  2.1 
million,  or  23.6%  of  the  marketing  area 
population.  Ninety  percent  of  the 
population  of  Oregon  is  concentrated  in 
the  western  one-t£ird  of  the  State,  or  in 
the  western  half  of  the  Oregon  portion 
of  the  marketing  area. 

Fluid  Per  Capita  Consumption 

Based  on  the  population  figure  of  9 
million  and  an  estimated  per  capita 
fluid  milk  consumption  rate  of  22 
pounds  of  fluid  milk  per  month,  total 
fluid  milk  consumption  in  the  Pacific 
Northwest  marketing  area  is  estimated 
at  198  million  poimds  per  month.  For 
October  1997,  plants  that  would  be  fully 
regulated  distributing  plants  under  the 
Pacific  Northwest  order  had  route 
disposition  within  the  market  of  170 
million  poimds.  In  addition,  the  18 
producer-handlers  operating  during  this 
month  had  a  combined  route 
disposition  of  18  million  pounds. 
Additionally,  slightly  over  1  million 
pounds  of  route  disposition  (less  than 
one  percent  of  total  route  disposition  in 
the  marketing  area)  came  firom  handlers 
outside  the  market.  Because  the 
handlers  associated  with  this  market  are 
able  to  fulfill  the  market's  Class  I  or 
fluid  needs,  and  because  of  the 
somewhat  geographic  isolation  of  the 
market,  maintaining  the  current  Pacific 
Northwest  order  as  a  separate  market  is 
appropriate. 

Milk  Production 

In  October  1997,  the  540  million 
poimds  of  milk  pooled  in  the  Pacific 
Northwest  market  were  produced  by 
1,211  producers  located  in  57  counties 
in  California,  Idaho,  Oregon,  and 
Washington.  Five  counties  produced  57 
percent  of  the  milk  pooled.  Four  of 
these  counties  are  in  Washington  State. 
They  are  Whatcom,  Skagit,  and 
Snohomish  counties,  which  are  less 
than  100  miles  north  of  Seattle;  and 
Yakima  County,  which  is  located  in 
central  Washington  about  100  miles 
southeast  of  Seattle  on  the  eastern  side 
of  the  Cascade  Range.  The  fifth  county 


is  in  Oregon.  It  is  Tillamook  Coimty, 
which  borders  the  Pacific  Ocean,  about 
60  miles  west  of  the  Portland  area  on 
the  western  side  of  the  Coast  Range. 
Less  than  two  percent  of  the  milk 
pooled  in  the  Pacific  Northwest  was 
produced  outside  of  the  marketing  area, 
in  Idaho  and  .California.  The  largest 
portion  is  from  producers  in  two 
northern  California  counties  who 
pooled  nearly  6  million  pounds  of  milk 
or  89.8  percent  of  the  pooled  milk 
produced  outside  the  Pacific  Northwest 
marketing  area. 

Distributing  Plants 

Using  distributing  plant  lists  included 
in  the  proposed  rule,  with  the  pooling 
standards  adjusted  to  25  percent  of 
route  disposition  as  in-area  sales, 
updated  for  known  plant  closures 
through  December  1998,  35  distributing 
plants  would  be  expected  to  be 
associated  with  the  Pacific  Northwest 
market,  including  19  fully  regulated 
distributing  plants  (all  currently  fully 
regulated),  2  partially  regulated  plants, 
4  exempt  plants  (below  150,000  pounds 
in  total  route  disposition),  and  10 
producer-handlers.  It  is  known  that  3 
distributing  plants  (all  producer- 
handlers)  have  gone  out  of  business 
since  October  1997. 

Tliere  are  11  distributing  plants 
within  the  Portland  area,  including  7 
pool  plants,  2  exempt  plants  and  2 
producer-handlers.  The  Seattle/Tacoma 
MSAs  have  4  pool  plants,  1  partially 
regulated  plant,  and  4  producer- 
handlers.  In  addition  to  these  two  main 
popidation  centers,  the  Spokane, 
Washington,  MSA,  located  in  the 
eastern  area  of  the  state  near  the  Idaho 
border  with  a  popidation  of  405,000,  has 
2  pool  plants. 

Two  smaller  MSA's  in  western 
Oregon  contain  2  pool  plants,  1 
producer-handler,  and  1  plant  exempt 
on  the  basis  of  size.  Of  the  5  distributing 
plants  that  would  be  operating  in 
Oregon  outside  of  MSAs,  3  would  be 
fully  regulated,  1  partially  regulated, 
and  1  exempt  of  the  basis  of  size.  All  but 
one,  in  cental  Oregon,  are  located  in 
western  Oregon. 

One  producer-handler  is  located  in  a 
northwest  Washington  MSA,  and  1  pool 
plant,  2  producer-handlers  and  1 
partially  regulated  plant  are  located  in 
the  southeast  quadrant  of  the  State  of 
Washington  outside  any  MSA. 

Since  October  1997,  three  producer- 
handlers  are  known  to  have  gone  out  of 
business,  two  in  the  State  of 
Washington,  and  one  in  Oregon. 

DistrilSuting  plants  fully  regulated 
under  the  Padfic  Northwest  order  are 
located  in  MSAs  where  71  percent  of 
the  market's  popidation  is  concentrated. 


Utilization 

According  to  October  1997  pool 
statistics,  the  Class  I  utilization 
percentage  for  the  Pacific  Northwest 
market  was  36  percent.  Because  this 
market  is  to  remain  separate,  expected 
utilization  changes  due  to  the  reform 
process  result  only  from  potential 
changes  in  plants'  regulatory  status; 
thus  very  little  change  in  producer 
returns  under  the  Pacific  Northwest 
order  is  expected  as  a  result  of 
consolidation.  For  October  1997,  Class  I 
utilization  for  the  Pacific  Northwest 
market  was  35.6  percent  based  on  192 
million  pounds  of  producer  milk  used 
in  Class  I  out  of  540  million  total 
producer  milk  pounds.  The  weighted 
average  use  value  for  the  Pacific 
Northwest  market  is  estimated  to  be 
$13.33  per  hundredweight. 

Other  Plants 

Located  within  the  Pacific  Northwest 
marketing  area  in  May  1997  were  27 
supply  or  manufacturing  plants;  12  in 
Oregon  (5  in  the  Portland  area),  15  in 
Washington  (7  in  the  Seattle  area)  and 
none  in  Idaho.  Two  of  the  27  plants 
(both  in  Oregon)  were  Order  124  pool 
supply  plants,  one  of  which 
manufactured  primarily  cheese,  and  the 
other  nonfet  d^  milk.  Of  the  10 
nonpool  manufecturing  plants  located 
in  Ch«gon,  8  manufectured  primarily 
Class  n  products  (including  ice  cream), 
1  manu&ctured  butter,  and  the  other 
made  cheese. 

The  15  inanulacturing/supply  plants 
located  in  the  State  of  Washington  were 
all  nonpool  plants.  Three  manufactured 
primarily  Class  n  products,  3 
manufactured  primarily  butter,  2 
manufactured  primarily  powder,  and  7 
manufactured  primarily  cheese. 

Cooperative  Associations 

Five  cooperative  associations  had 
members  in  the  Pacific  Northwest 
market  in  December  1997.  Darigold 
Farms  is  the  largest,  and  the  only 
cooperative  that  had  membership 
afilUated  with  another  order  (Order  135) 
in  December  1997.  Other  cooperatives 
in  this  market  are  Farmers  Cooperative 
Creamery,  Tillamook  County  Creamery 
Association,  Northwest  Independent 
Milk  Producers  Association,  and 
Portland  Independent  Milk  Fhroducers 
Association.  These  five  cooperatives 
pooled  85  percent  of  the  total  producer 
milk  pooled  under  the  Pacific 
Northwest  order  in  December  1997. 

Criteria  for  Consolidation 

The  consolidated  Pacific  Northwest 
market  adds  one  currently  unregulated 
Oregon  county  to  the  Pacific  Northwest 
milk  order.  The  degree  of  association  of 
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this  market  with  other  Federal  order 
marketing  areas  is  insufficient  under 
any  criteria  to  warrant  consolidation 
with  any  other  order  areas. 

Discussion  of  Comments  and 
Alternatives 

Prior  to  issuance  of  the  proposed  rule, 
alternatives  to  the  leaving  the  Pacific 
Northwest  area  as  a  separate  order  area 
that  were  considered  included  the 
consolidation  of  the  current  Pacific 
Northwest,  Southwestern  Idaho-Eastern 
Oregon  and  Great  Basin  order  areas. 


Because  there  is  virtually  no 
relationship  with  regard  to  either 
overlapping  route  dispositions  or 
overlapping  milk  procurement  between 
the  Pacific  Northwest  and  Southwestern 
Idaho-Eastern  Oregon  milk  marketing 
areas,  and  none  at  all  with  Great  Basin, 
these  alternatives  were  not  pursued. 

Only  two  comments  pertained 
specifically  to  the  "consolidated" 
Pacific  Northwest  marketing  area. 
Darigold  Farms,  Inc.,  commented  that 
the  Pacific  Northwest  marketing  area 
should  remain  unchanged  except  for  the 

List  of  Plants  and  Regulatory  Status 


addition  of  the  one  southwestern 
Oregon  county  proposed  to  be  added. 
Darigold  stated  that  the  addition  of  this 
county  would  not  cause  the  regulation 
of  any  plant.  A  comment  filed  by  an 
individual  fit)m  Utah  stated  that  Idaho 
should  be  included  in  the  Pacific 
Northwest  area  or  be  a  separate  order. 
As  noted  before,  there  is  almost  no 
relationship  between  the  Pacific 
Northwest  and  Southwestern  Idaho- 
Eastern  Oregon  marketing  areas,  and  no 
basis  for  such  a  consolidation. 

BILLING  CODE  341(M»-P 


Plant  name 


City 


State 


October  1997 


Order/ 
status^ 


Expected 
status^ 


Northeast 


ARMSTRONG,  DAVID  F.  (SUNSET  DAIRY)  

ARRUDA,  GEORGIANNA  (ESTATE  OF)  

BANGMA,  LEONARD  &  DONALD 

BECHTEL  DAIRIES,  INC  

BOICE  BROS.  DAIRY  (RICHARD  P.  BOICE)  

BRIGGS.  ROBERTA  

BROOKSIDE  DAIRY 

BYRNE  DAIRY,  INC  

CAMPHILL  VILLAGE 

CHRISTIANSEN  DAIRY  CO..  INC 

CHROME  DAIRY  FARMS  

CIENIEWICZ,  JOSEPH  

CLINTON  MILK  CO  

CLOVER  FARMS  DAIRY  COMPANY 

CLOVERLAND/GREEN  SPRING  DAIRY  

CLOVERLAND/GREEN  SPRING  DAIRY  

COOPER'S  HILLTOP  DAIRY  FARM  

CORNELL  UNIVERSITY  

CRESCENT  RIDGE  DAIRY,  INC  ..; 

CROWLEY  FOODS,  INC  

CROWLEY  FOODS,  INC  

CROWLEY  FOODS,  INC  

CUMBERLAND  DAIRY.  INC  

CUMBERLAND  FARMS,  INC  

DAIRY  MAID  DAIRY,  INC  

DUNAJSKI  DAIRY.  INC  

DUTCH  VALLEY  FOOD  CO.,  INC 

DUTCH  WAY  FARM  MARKET  

EDWARDS,  CHARLES  &  KURT  &  KEITH  (MODEL 

DAIRY  FARM). 

ELMHURST  DAIRY,  INC  

EMBASSY  DAIRY,  INC 

EMMONS  WILLOW  BROOK  FARM,  INC 

FAIRDALE  FARMS,  INC  

FARMLAND  DAIRIES,  INC.  &ADR  FAIRDALE  MILK 

COMPANY.  INC. 

FISH  FAMILY  FARM,  INC 

FLINT.  PETER 

FREDDY  HILL  FARM  DAIRY 

FRIENDSHIP  DAIRIES.  INC  

GARELICK   FARMS,   INC.   WAS:   CUMBERLAND 

FARMS,  INC. 
GARELICK  FARMS,   INC.   WAS:   CUMBERLAND 

FARMS,  INC. 

GARELICK  FARMS,  INC  

GIANT  FOOD,  INC  

GRANT'S  DAIRY.  INC  

GRATERFORD  STATE 

GUERS  DY.,  INC  ; 

GUIDA-SEIBERT  DAIRY  CO  

HALO  FARM,  INC 

HARRISBURG  DAIRIES  


WHITESBORO  

TIVERTON 

UXBRIDGE  

ROYERSFORD  

KINGSTON  

WEST  MEDWAY  

FITCHBURG  

SYRACUSE  

KIMBERTON   

NO.  PROVIDENCE  .. 

OXFORD  

BERLIN  

NEWARK  

READING   

BALTIMORE  

BALTIMORE  

ROCHDALE  

ITHACA 

SHARON  

ALBANY 

BINGHAMTON 

CONCORD  

BRIDGETON  

CANTON  

FREDERICK  

PEABODY  

SUNBURY 

MYERSTOWN  

GLOVERSVILLE 

JAMAICA  

WALDORF  

PEMBERTON  , 

BENNINGTON  

WALLINGTON  

BOLTON  

CHELSEA  

LANSDALE  

FRIENDSHIP  

EAST  GREENBUSH 

FLORENCE  

FRANKLIN  

LANDOVER  

BANGOR  

GRATERFORD  

POTTSVILLE  

NEW  BRITAIN  

TRENTON   

HARRISBURG 


NY 

Rl 

MA 

PA 

NY 

MA 

MA 

NY 

PA 

Rl 

PA 

CT 

NJ 

PA 

MD 

MD 

MA 

NY 

MA 

NY 

NY 

NH 

NJ 

MA 

MD 

MA 

PA 

PA 

NY 

NY 
MD 
NJ 
VT 

NJ 

CT 
VT 
PA 
NY 
NY 

NJ 

MA 

MD 

ME 

PA 

PA 

CT 

NJ 

PA 


NY-NJ  

New  England  

New  England  

Mid  Atlantic < 

NY-NJ  

New  England  

New  Engleuid  

NY-NJ  

Mid  Atlantic 

New  England  

Mid  Atlantic ,. 

New  England  

NY-NJ  

NY-NJ  , 

Mid  Atlantic 

Mid  Atlantic 

New  England 

New  England  

NY-Ku 

NY-NJ 

New  England 

Mid  Atlantic 

New  England  

Mid  Atlantic 

New  England  

Mid  Atlantic 

Mid  Atlantic  ..; 

NY-NJ 

NY-NJ  

Mid  Atlantic 

Mid  Atlantic 

New  England  

NY-NJ  

New  England 

New  England  „ 

Mid  Atlantic ! 

NY-NJ 

NY-^  

NY-NJ  * 

New  England  

Mid  Atlantic  

New  England  

Mid  Atlantic  

Mid  Atlantic 

New  England  

Mid  Atlantic 

Mid  Atlantic 


1 

4 

4 

1 

1 

4 

4 

1 

4 

1 

1 

4 

1 

1 

1 

1 

4 

6A 

4 

1 

1 

1 

2 

1 

1 

4 

1 

4 

4 

1 
1 
4 
2 
1 

4 
1 
4 
1 
1 

1 

1 

1 

2 

6A 

2 

1 

1 

1 


1 

4 

4 

006  4/98 

1 

4 

4 

1 

4 

1 

1 

4 

00B1(V98 

1 

1 

00B2/98 

4 

68 

4 

1 

1 

1 

2 

00B8/98 

1 

4 

1 

4 

4 

1 

00B3/98 

4 

1 

1 

4 
1 
4 
2 
1 

1 

1 

1 

2 

6B 

2 

1 

1 

1 
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List  of  Plants  and  Regulatory  Status— Continued 


Plant  name 


City 


October  1997 


Order/ 
status^ 


Expected 
status^ 


HATCH.  HOWARD _ 

HATCHLAND  DAIRY 

HERITAGES  DAIRY.  INC 

HERMANY  FARMS,  INC 

HIGHLAWN  FARM  

HILL  FARM  OF  VERMONT  

HILLCREST  DAIRY.  INC.  (MICHAEL  J.  JANAS)  .... 
HINE,    FREDRICK    DBA:    FIELD    VIEW    DAIRY 

FARM. 
HOGAN.  FRANCIS  J.  &  ANDREW  J.  &  SEAN  P.— 

HOGAN'S  DAIRY. 

HOMESTEAD  DAIRIES.  INC  

HOOVER  DAIRY  

HY  POINT  DAIRY  FARMS.  INC  

H.E.A..  INC  

H.P.  HOOD,  INC  

H.P.    HOOD.    INC.    WAS:    BOOTH    BROTHERS 

DAIRY.  INC. 

H.P.  HOOD.  INC  

H.P.  HOOD.  INC  

H.P.  HOOD,  INC 

H.P.  HOOD,  INC  .■ 

KEMPS  FOODS,  INC „ 

KOLB'S  FARM  STORE  

KREIDER  DAIRY  FARMS,  INC 

KRISCO  FARMS,  INC ^„ 

LAPP  VALLEY  FARM  

LEESBURG  STATE  PRISON  FARM  

LEONARD,  STEWART  J 

LEWES  DAIRY,  INC 

LEWIS  COUNTY  DAIRY  CORP 

LONGACRE'S  MODERN  DAIRY.  INC 

MANINO.  ROSE  (DARI-DELL) 

MAPLE  HILL  FARMS.  INC ^ 

MAPLEHOFE  DAIRY,  INC  ..,. 

MARCUS  DAIRY,  INC .„ 

MCNAMARA,  PATRICK 

MEADOW  BROOK  FARMS.  INC 

MERCERS  DAIRY,  INC 

BMERRYMEAD  FARM 

MOHAWK  DAIRY  (Z  &  R  CORP.)  

MONUMENT  FARMS,  INC . 

MOUNT  WACHUSETT  DAIRY.  INC  ...„ 

MOUNTAINSIDE  FARMS.  INC  

MUNROE,  A  B  DAIRY.  INC  „ 

NEW  ENGLAND  DAIRIES.  INC 

NICASTRO     FARMS.     INC.     DBA:     RIVERSIDE 

FARMS. 

NICHOLS,  DAVID 

NIP  N  TUCK  FARMS  

OAK  TREE  FARM  DAIRY,  INC  - ^ 

OAKHURST  DAIRY „ 

OREGON  DAIRY  FARM  MKT  

PARMALAT  WELSH  FARMS,  INC.  WAS:  WELSH 

FARMS,  INC. 

PARMALAT  WEST  DAIRIES,  INC  

PEACEFUL  MEADOWS  ICE  CREAM.  INC 

PEARSON,  ROBERT  L 

PEDRO,  JOSEPH  

PENNVIEW  FARMS 

PERRYDELL  FARMS „.... 

PINE  VIEW  ACRES,  INC  

PIONEER  DAIRY,  INC  

POTOMAC  FARMS  DAIRY.  INC  

PULEO'S  DAIRY  .: , 

QUALITY  MILK,  INC 

QUEENSBORO  FARM  PRODUCTS.INC  

READINGTON  FARMS.  INC 

READY  FOODS,  INC  ., „ 

RICHARDSON  FARMS,  INC  

RICHARDSONS  G.  H.  DAIRY  


N.  HAVERHILL  

N.  HAVERHILL  

THOROFARE  ...„ 

BRONX  

LEE  

PLAINFIELD  

MORAVIA  

ORANGE 

HUDSON  FALLS  

MASSENA  

SANBORN  

WILMINGTON  

CRANSTON  

AGAWAM  

BARRE  ^. 

BURLINGTON  

NEWINGTON  , 

ONEIDA  

PORTLAND  

LANCASTER  

SPRING  CITY 

MANHEIM  

CAMPBELL  HALL .... 

NEW  HOLLAND  

LEESBURG  

NOflWALK 

LEWES  

LOWVILLE  

BARTO  

FRANKFORT  

BLOOMFIELD 

QUARRYVILLE 

DANBURY  

WEST  LEBANON  .... 

POTTSTOWN  

BOONVILLE  

LANSDALE  

AMSTERDAM  

MIDDLEBURY  

W.  BOYLSTON 

ROXBURY  

EAST  PROVIDENCE 

HARTFORD  

FRANKFORT  ...; 

CHESTERFIELD  

VINEYARD  HAVEN  . 
EAST  NORTHPORT 

PORTLAND  

UTITZ  

LONG  VALLEY  

SPRING  CITY 

WHITMAN 

WEST  MILLBURY  ... 

FALL  RIVER  

PERKASIE  

YORK 

LANCASTER  

SOUTHWICK 

CUMBERLAND 

SALEM 

WARE  

CANASTOTA  

WHITEHOUSE 

PHILADELPHIA  

MIDDLETON 

DRACUT  


NH 
NH 
NJ 
NY 
MA 
VT 
NY 
CT 

NY 

NY 

NY 

DE 

Rl 

MA 

VT 

VT 

CT 

NY 

ME 

PA 

PA 

PA 

NY 

PA 

NJ 

CT 

DE 

NY 

PA 

NY 

CT 

PA 

CT 

NH 

PA 

NY 

PA 

NY 

VT 

MA 

NY 

Rl 

CT 

NY 

MA 
MA 
NY 
ME 
PA 
NJ 

PA 
MA 
MA 
MA 
PA 
PA 
PA 
MA 
MO 


NY 
NJ 
PA 
MA 
MA 


New  England 
New  EnglarKJ 
Mid  Atlantic  .. 
NY-NJ  

NY^NJJ"""""!! 
New  England 

NY-HJ  

Mid  Atlantic  .. 
New  England 
New  England 
New  England 

New  England 
New  England 

NY-NJ  

New  England 
Mid  Atlantic  .. 
Mid  Atlantic  .. 

NY-NJ  

NY-NJ  

Mid  Atlantic  .. 
Mid  Atlantic  .. 
New  England 
Mid  Atlantic  .. 

NY-NJ  

NY-NJ  

NY-NJ  

New  England 
Mid  Atlantic  .. 

NY-NJ  

New  England 
Mid  Atlantic  .. 

NY-NJ  

Mid  Atlantic  .. 
NY-NJ  

New  England 

NY-NJ  

New  England 
New  England 
NY-NJ  

New  England 

NY^Nj "!!!!!!!! 

New  England 
Mid  Atlantic  .. 
NY-NJ  

Mid  Atlantic  .. 
New  England 
New  England 
New  England 
Mid  Atlantic  ., 
Mid  Atlantic-.. 
Mid  Atlantic  .. 
New  England 
Mid  Atlantic  .. 
New  England 
New  England 

NY-NJ  

NY-NJ  

Mid  Atlantic  .. 
New  England 
New  England 


5 
5 
1 
1 
1 
2 

2 

2 

2 

1 

1 

4 

2 

4 

4 

6A 

1 

1 

1 

1 

2 

1 

4 

1 

4 

1 

2 

4 

1    - 

5 

1 

1 

1 

1 

4 

4 
5 

1 
2 

4 
1 

2 

4 
4 
4 
4 
4 
4 
1 
2 
1 
1 
1 
1 
2 
4 
3A 


1 

4 

OOBS/98 

1 

38 

38 

4 

4 

OOB5/97 

006  6/98 

5 

1 

1 

1 

1 

OOB  10/97 

2 

1 

1 

1 

4 

4 

OOB  5/98 

4 

68 

1 

1 

1 

1 

38 

OOB9/9f7 

4 

1 

4 

1 

38 

4 

1 

1 

00812/98 

1 

1 

1   . 

4 

4 
4 
1 
2 

4 
1 

OOB  5/97 

4 

4 

4 

4 

4 

4 

1 

2 

38 

38 

2 

1 

36 

4 

36 
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Plant  name 


PROC- 


RICHFOOD  DAIRY  

RIDGE  VIEW  FARMS  „. 

RITCHEY'S  DAIRY 

RONNYBROOK  FARM  DAIRY,  INC  

ROSENBERGER'S  DAIRY,  INC  

RUDOLPH  STEINER   EDUCATION  &   FARMING 
ASSOC.,  INC. 

RUTTER  BROS.  DAIRY,  INC  

SALEM  VALLEY  FARMS,  INC 

SARATOGA   DAIRY,    INC.    (STEWARTS 
ESSING  CORP.). 

SCHNEIDER/VALLEY  FARMS,  INC 

SEWARD  DAIRY,  INC  

SHAW  FARM  DAIRY,  INC  

STEARNS,  WILLARD  J.  &  SONS,  INC  

STOP  &  SHOP  COMPANIES,  INC 

SULOMAN'S  MILK  

SUNNYDALE  FARMS,  INC 

SYNAKOWSKI  WALTER  J  (VALLEY  SIDE  FARM) 

TANNER  BROS.  DAIRY  

THOMAS,  ORIN  &  SONS.  INC 

TRINITY  FARM  

TURKEY  HILL  DAIRY,  INC 

TURNER'S  DAIRY,  INC  ~ 

TUSCAN  DAIRY  FARMS,  INC 

TUSCAN  DAIRY  FARMS,  INC 

TUSCAN/LEHIGH    DAIRIES,    LP    WAS:    LEHIGH 
VALLEY  DAIRIES,  INC. 

TUSCANA.EHIGH    DAIRIES,    LP   WAS:    LEHIGH 
VALLEY  DAIRIES,  INC. 

UPSTATE  MILK  COOPERATIVES,  INC 

UPSTATE  MILK  COOPERATIVES,  INC 

UPSTATE  MILK  COOPERATIVES,  INC 

VALLEY    OF    VIRGINIA    COOP.     DBA    SHEN- 
ANDOAH'S PRIDE. 

VALLEY    OF    VIRGINIA    COOP.     DBA    SHEN- 
ANDOAH'S PRIDE. 

VAN     WIE,     CHARLES     F.     (MEADOWBROOK 
FARMS  DAIRY). 

WALSH,  WILLIAM  ...., 

WAWA  DAIRY  FARMS  

WAY-HAR  FARMS  

WENDTS  DAIRY  DIV  NIAGARA  CO 

WENGERTS  DAIRY,  INC  

WEST  LYNN  CREAMERY,  INC 

WHITTIER  CREAMERY  COMPANY.  INC  

WINSOR,  S.  B.  DAIRY,  INC  

WRIGHTS  DAIRY  FARM,  INC  


City 


RICHMOND  

ELIZABETHTOWN 
MARTINSBURG  .... 

ANCRAMDALE  

HATFIELD  

GHENT  


YORK 

SALEM 

SARATOGA  SPRINGS 


WILLIAMSPORT  . 

RUTLAND  

DRACUT  

STORRS  

READVILLE  

GILBERTSVILLE 
BROOKLYN  NY  ., 

REMSEN  

WARMINSTER  ... 

RUTLAND  

ENFIELD 

CONESTOGA 

SALEM 

FRASER  

UNION  

LANSDALE  


SCHUYLKILL  HAVEN 


BUFFALO  

JAMESTOWN  

ROCHESTER  

MT.  CRAWFORD 


SPRINGFIELD VA 


CLARKSVILLE 


SIMSBURY  

WAWA  

BERNVILLE  

NIAGARA  FALLS  

LEBANON 

LYNN  

SHREWSBURY  

JOHNSTON  

NORTH  SMITHFIELD 


State 


Appalachian 


BROADACRE  DAIRIES  

CAROLINA  DAIRIES 

COBURG  DAIRY,  INC  

DAIRY  FRESH,  LP  

DEAN  MILK  CO 

FLAV-0-RICH,  INC  - 

FLAV-0-RICH,  INC  

FLAV-O-RICH,  INC  

FLAV-O-RICH,  INC  

GOLDEN  GALLON.  INC  

HOOSIER  DAIRY.  INC.  WAS:  HOLLAND  DAIRIES, 
INC. 

HUNTER  FARMS  

HUNTER  FARMS  

IDEAL  AMERICAN  DAIRY  

JACKSON  DAIRY 

JERSEY  RIDGE  DAIRY,  INC 

LAND-O-SUN  DAIRIES,  INC  

LAND-O-SUN  DAIRIES,  INC  

LAND-O-SUN  DAIRIES,  INC  


POWELL 

KINSTON  

N.  CHARLESTON  . 
WINSTON-SALEM 

LOUISVILLE  

BRISTOL  

FLORENCE  

LONDON  

WILKESBORO 

CHATTANOOGA  .. 
HOLLAND 


CHARLOTTE  

HIGHPOINT  

EVANSVILLE  

DUNN  

KNOXVILLE  

KINGSPORT 

PORTSMOUTH  . 
SPARTANBURG 


VA 
PA 
PA 
NY 
PA 
NY 

PA 
CT 
NY 

PA 
VT 
MA 
CT 
MA 
PA 

NY 
PA 
VT 
CT 
PA 
NH 
NY 
NJ 
PA 

PA 

NY 
NY 
NY 
VA 


NY 

CT 

PA 

PA 

NY 

PA 

MA 

MA 

Rl 

Rl 


TN 
NC 
SC 
NC 
KY 
VA 
SC 
KY 
NC 
TN 
IN 

NC 

NC 

IN 

NC 

TN 

TN 

VA 

SC 


October  1997 


Mid  Atlantic 

Mid  Atlantic 

Mid  Atlantic 

NY-NJ  

Mid  Atlantic 

NY-NJ 

Mid  Atlantic 

New  England  

NY-NJ  

NY-NJ  

New  England  

New  England  

New  England  

New  England  

Mid  Atlantic 

NY-NJ  

NY-NJ  

Mid  Atlantic 

New  England  

New  England  

Mid  Atlantic  

New  England  

NY-NJ  

NY-NJ  

Mid  Atlantic 

NY-NJ  

NY-NJ  

NY^NJ  ....'. 

Mid  Atlantic 

Mid  Atlantic 

NY-NJ  

New  England  .... 

Mid  Atlantic 

NY-NJ  

Mid  Atlantic 

New  England  .... 
New  England  .... 
New  England  .... 
New  England  .... 

Carolina  

Carolina  

Carolina 

Louis-Lex-Evans 

Carolina  

Carolina  

Louis-Lex-Evans 

Carolina 

Souttieast 

Louis-Lex-Evans 

Carolina  

Carolina  

Louis-Lex-Evarts 
Carolina  

Carolina  

Carolina  

Carolina  


Order/ 
status  ^ 


2 
5 
2 
2 

1 

4. 

4 

1 

3A 

5 

1 

1 

1 

1 

4 


Expected 
status^ 


1 
4 
2 
4 
1 
4 

1 

4 
1 


OOB8/98 
4 

4 

1 

4 

1 

4 

4- 

1 

4 

1 

1 

2 

1 

1 


1 
5 
2 
2 


4 

1 

38 

5 

1 

1 

1 

3B 

4 


1 

OOB5/98 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

3B 

3B 

1 

2 

1 
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List  of  Plants  and  Regulatory  Status— Continued 

Plant  name 

City 

State 

October  1997 

Order/ 
status^ 

Expected 
status  V 

MAOLA  milk  &  ICE  CREAM  CO  

NEW  BERN  

HILLSBORO  

NEWPORT  NEWS 

ATHENS  „ 

ASHEVII 1  F  

RALEIGH 

GAFFNEY  

CHARLESTON  

SOMERSET 

GREENVILLE  

HIGHPOINT „.. 

MADISONVILLE  

LYNCHBURG  

WINCHESTER 

NC 
NC 
VA 
TN 
NC 
NC 
SC 
SC 
KY 
SC 
NC 
KY 
VA 
KY 

Carolina  

Carolina  

Carolina  

Southeast 

Carolina  

Carolina  ..... 

Carolina  

Carolina  

Southeast 

Carolina  

Carolina  

Louis-Lex-Evans 

6A 

1 

MAPLEVIEW  FARMS 

MARVA  MAID  DAIRY 

38 
2 

MAYFIELD  DAIRY  FARMS.  INC  

MILKCO,  INC 

NORTH  CAROLINA  ST.  UNIV 

PEELER  JERSEY  FARMS,  INC  

REGIS  MILK  CO  '. ..... 

SOUTHERN  BEI 1  F  DAIRY,  INC 

SUPERBRAND  DY.  PRODS.,  INC  

SUPERBRAND  DAIRY,  INC  

U  C  MILK  CO  

1 

1 

66 

OOB  10/98 

1 
1 
1 
1 
1 

WESTOVER  DAIRIES 

Carolina  

1 

WINCHESTER  FARMS  DAIRY 

Louis-Lex-Evans 

1 

Ftorida 

BORDEN,  INC.  (TRI-STATE  DAIRY) 

FARM  STORES,   INC.   (REW  JB  DAIRY  PLANT 

MIAMI  

MIAMI 

LECANTO  

GREEN  COVE 

TAMPA  

MIAMI  

DEERFIELD  BEACH  

LAKELAND  

JACKSONVILLE  

MIAMI 

PLANT  CITY 

ORANGE  CITY 

ORLANDO  

MIAMI  

ST.  PETERSBURG  

WINTER  HAVEN  

PLANT  CITY  

FL 
PL 

FL 
FL 
FL 
FL 
FL 
FL 
FL 

FL 
FL 
FL 

FL 
FL 
FL 
FL 
FL 

Southeast  Florida  

1 
1 

4 
1 

1 
1 
1 
1 
2 

1 
1 
1 

1 
1 
1 
1 

1 

OOB  4/97 

Southeast  Florida  

OOB  10/98 

ASSOCIATES  dba  FARM  STORES). 
GOLDEN  FLEECE  DAIRY 

Tampa  Bay  

Upper  Florida 

4 

GUSTAFSON'S  DAIRY,  INC i „ 

1 

M&B  DAIRY  PRODUCTS,  INC  

Tampa  Bay  

38 

MCARTHUR  DAIRY,  INC 

Southeast  Florida  

1 

PUBLIX  SUPER  MKTS.,  INC 

Southeast  Florida  

1 

PUBLIX  SUPER  MKTS.,  INC  

Tampa  Bay 

1 

RYAN     FOODS    COMPANY,    WAS:    LONGLIFE 

DAIRY  PRODUCTS,  INC. 
SUPERBRAND  DAIRY  PRODUCTS,  INC 

Southeast „ 

Southeast  Florida  

2 
1 

SUPERBRAND  DAIRY  PRODUCTS,  INC 

Tampa  Bay  

1 

T.G.  LEE  FOODS,  INC.,  WAS:  LIFE  STYLE/DIV 

Uooer  Rorida 

1 

TG  LEE  FOODS. 
T.G.  LEE  FOODS,  INC  

Tampa  Bay  

1 

VELDA  FARMS,  INC „ „ 

VELDA  FARMS,  INC 

Southeastern  Florida  

Tampa  Bay  „ 

1 
1 

VELDA  FARMS,  INC  „..„ 

Tampa  Bay 

1 

WIGGINS  DAIRY  PRODUCTS,  INC 

Tampa  Bay  

1 

SouthMSt 

ALCORN  STATE  UNIVERSITY  

LORMAN  

GRADY 

MS 
AR 
MS 
AL 
AL 
AL 
LA 
LA 
LA 
U 
LA 

GA 

MO 

TN 

LA 

AL 

MS 

AL 

AL 

GA 

MS 

LA 

GA 

AR 

TN 

AR 

AR 

MO 

AR 

GA 

Southeast 

Southeast 

Southeast 

6A 
6A 

T 

2 

4 

6A 

3A 
1 

68 

ARKANSAS  DEPT.  OF  CORREC  ..„ ; 

68 

AVENTS  DAIRY  NC 

OXFORD  

BARBER  PURE  MILK  CO 

BIRMINGHAM  

MOBILE  

MONTGOMERY  

WESTWEGO  

BATON  ROUGE  

LAFAYhllh 

MONROE 

NEW  ORLEANS  

ATUVNTA  

POINT  LOOKOUT 

NASHVIIIE  

BAKER  

COWARTS  

HATTIESBURG  

PRICHARD  

DECATUR  .... 

CANTON  

CANTON 

SHREVEPORT  

REIDSVILLE  

LITTLE  ROCK  

MURFREESBORO  

FAYETTEVILLE  

FORT  SMITH 

SPRINGFIELD  ..„ 

HOT  SPRINGS  

COLUMBUS  

Southeast 

BARBER  PURE  MILK  CO 

BARBER  PURE  MILK  CO 

BARBE'S  DAIRY,  INC 

BORDEN,  INC  

Southeast 

Southeast 

Southeast 

Southeast 

006  10/98 

BORDEN  MILK  PRODUCTS,  LLC 

BORDEN  MILK  PRODUCTS,  LLC 

BROWNS  VELVET  DAIRY  PRODUCTS  (SOUTH- 
ERN FOODS  GROUP,  LP). 

CENItNNIAL  FARMS  DAIRY.  INC 

COLLEGE  OF  THE  OZARKS  

Southeast 

Southeast 

Southeast 

Southeast 

Southwest  Plains  

68 

COUNTRY  DELITE  FARMS,  INC  :. 

DAIRY  FRESH  CORP „ 

DAIRY  FRESH  CORP 

Southeast 

Southeast 

Southeast 

Southeaist 

DAIRY  FRESH  CORP 

DAIRY  FRESH  CORP  .„ 

DASI  PRODUCTS,  INC 

ETOWAH  MAID  DAIRIES,  INC 

FLAV-0-RICH,  INC  

FOREMOST  DAIRY,  INC 

GEORGIA  STATE  PRISON  

GOLD  STAR  DAIRY 

HERITAGE  FARMS  DAIRY  

HILAND  DAIRY  CO „ 

Southeast '. 

Southeast 

Southeast 

Southeast 

Southeast 

Southeast 

Southeast 

Southeast „ 

Southwest  Plains 

2 

4 

68 

HILAND  DAIRY  CO 

Southwest  Plains  

HILAND  DAIRY  CO 

Southwest  Plains  

HUMPHREY  DAIRY 

Southeast 

Southeast 

38 

KINNETT  DAIRIES,  INC  

1 
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Plant  name 


KLEINPETER  DAIRY,  INC  - 

LOUISIANA  STATE  PENITENTIARY  

LOUISIANA  TECH 

LUVEL  DAIRY  PRODUCTS,  INC  

MAYFIELD  DAIRY 

MEADOW    GOLD    DAIRIES.    INC.    (SOUTHERN 

FOODS  GROUP,  LP). 

MID-AMERICA  DAIRYMEN,  INC  

MISSISSIPPI  STATE  UNIVERSITY  

NEW  ATLANTA  DAIRIES.  INC  

PEELER  JERSEY  FARMS,  INC  - 

PUBLIX  SUPERMARKETS,  INC 

PURITY  DAIRIES,  INC 

RYAN  FOODS  COMPANY  

SAVANNAH     MANUFACTURING     COMPANY— A 

HERSHEY  FOODS  COMPANY. 

SOUTHERN  UNIVERSITY  

SUPERBRAND  DY.  PRODS..  INC  

SUPERBRAND  DY.  PRODUCTS.  INC 

TURNER  HOLDINGS,  LLC  

TURNER  HOLDINGS.  LLC  

TURNER    HOLDINGS,     LLC    WAS:     COLEMAN 

DAIRY,  INC. 
TURNER  HOLDINGS,  LLC  WAS:  FOREST  HILL 

DAIRY. 


City 


BATON  ROUGE  .. 

ANGOLA  

RUSTON  

KOSCIUSKO  

BRASELTON  

HUNTSVILLE 

LEBANON 

MISS.  STATE  

ATLANTA  

ATHENS  

LAWRENCEVILLE 

NASHVILLE  

MURRAY  

SAVANNAH  

BATON  ROUGE  .. 

HAMMOND  

MONTGOMERY  .. 

COVINGTON  

FULTON  

UTTLEROCK  

MEMPHIS  


Mideast 


ARPS  DAIRY.  INC  

BAREMAN  DAIRY,  INC  

BARKER'S  FARM  DAIRY,  INC  

BROUGHTON  FOODS  CO 

BRUNTON  DAIRY 

BURGER  DAIRY  CO 

BURGER,  C.F.,  CREAMERY.  INC  

CALDER  BROTHERS  DAIRY  

COLTERYAHN  DAIRY,  INC 

CON-SUN  FOOD  INDUSTRIES.  INC  

COOK'S  FARM  DAIRY.  INC  

COUNTRY  DAIRY 

COUNTY  FRESH,  INC 

CROOKED  CREEK  FARM  DAIRY  

DEAN  DAIRY  PRODUCTS  CO 

DEAN  FOODS  COMPANY  

DIXIE  DAIRY  CO 

EASTSIDE  JERSEY  DAIRY,  INC  

ELMVIEW  DAIRY  

EMBEST,  INC 

FIKE,  R  BRUCE  &  SONS  DAIRY  

FISHER'S  DAIRY,  R.V.  FISHER 

FLEMINGS  DAIRY 

GALLIKER  DAIRY  CO 

GLEN  EDEN  FARM-DIANNE  TEETS _ 

GOSHEN  DAIRY  COMPANY 

GREEN  VALE  FARM  „..., 

GREEN  VALLEY  DAIRY  

GUERNSEY  FARMS  DAIRY 

HARTZLER  FAMILY  DAIRY  

HILLSIDE  DAIRY  CO  

HUTTER  FARM  DAIRY  ...„ 

INVERNESS  DAIRY,  INC  

JACKSON  FARMS  

JILBERT  DAIRY,  INC  

JOHNSON'S  DAIRY,  INC  

KERBER'S  DAIRY 

KROGER  COMPANY.  THE  

LANSING  DAIRY,  INC  (MELODY  FARMS,  INC.) 

LIBERTY  DAIRY  CO  

LONDON'S  FARM  DAIRY,  INC  

MAPLEHURST  FARMS,  INC  

MARBURGER  FARM  DAIRY,  INC  


State 


LA 
LA 
LA 
MS 
GA 
AL 

NIO 
MS 
GA 
GA 
GA 
TN 
KY 
GA 

LA 
LA 
AL 
TN 
KY 
AR 

TN 


DEFIANCE 

HOLLAND  

PECKS  MILL  ; 

MARIETTA 

ALIQUIPPA  

NEW  PARIS 

DETROIT  

LINCOLN  PARK  /. 

PITTSBURGH 

ELYRIA  

ORTONVILLE  

NEW  ERA  

GRAND  RAPIDS  

ROMEO  

SHARPSVILLE  „. 

ROCHESTER  

GARY 

ANDERSON  

COLUMBUS  

LIVONIA 

UNIONTOWN  

PORTERSVILLE 

UTICA  

JOHNSTOWN 

ROCHESTER  

NEW  PHILADELPHIA 

COOPERSVILLE  

GEORGETOWN  

NORTHVILLE  

WOOSTER  

CLEVELAND  HGHTS 

MT.  PLEASANT 

CHEBOYGAN  

NEW  SALEM  

MARQUETTE  

ASHLAND  

N.  HUNTINGDON  

INDIANAPOLIS 

LANSING  

EVART 

PORT  HURON 

INDIANAPOLIS 

EVANS  CITY  


OH 

Ml 

WV 

OH 

PA 

IN 

Ml 

Ml 

PA 

OH 

Ml 

Ml 

Ml 

Ml 

PA 

IN 

IN 

IN 

PA 

Ml 

PA 

PA 

OH 

PA 

PA 

OH 

Ml 

PA 

Ml 

OH 

OH 

PA 

Ml 

PA 

Ml 

KY 

PA 

IN 

Ml 

Ml 

Ml 

IN 

PA 


October  1997 


Southeast -... 

Southeast 

Southeast 

Southeast 

Southeast 

Southeast 

Southwest  .Plains 

Southeast 

Southeast 

Southeast ". 

Southeast 

Southeast 

Southeast  ...„ 

Southeast 

Southeast 

Southeast 

Southeast 

Southeast 

Southeast *.. 

Southeast 

Southeast 


Order/ 
status^ 


1 

6A 
1 
1 
1 

1 

6A 

1 

1 

1 

1 

2 

2 

6A 


Ohio  Valley  

Southern  Michigan 

Ohio  Valley  

Ohio  Valley  

E  Ohio-W  Penn  .... 

Indiana  

Southern  Michigan 
Southern  Michigan 
E  Ohio-W  Penn  .... 
E  Ohio-W  Penn  .... 
Southern  Michigan 
Southern  Michigan 
Southern  Michigan 
Southern  Michigan 
E  Ohio-W  Penn  .... 

Indiana 

Indiana 

Indiana 

E  Ohio-W  Penn  .... 
Southern  Michigan 
E  Ohio-W  Penn  .... 
E  Ohio-W  Penn  ..., 

Ohio  Valley  

E  Ohio-W  Penn  ... 
E  Ohio-W  Penn  ... 
E  Ohio-W  Penn  ... 
Southern  Michigan 
E  Ohio-W  Penn  ... 
Southern  Michigan 
E  Ohio-W  Penn  ... 
E  Ohio-W  Penn  ... 
E  Ohio-W  Penn.  .. 

Michigan  U  P 

E  Ohio-W  Penn  ... 

Michigan  U  P  

Ohio  Valley  

E  Ohio-W  Penn  ... 

Indiana 

Southern  Michigan 
Southern  Michigan 
Southern  Michigan 

Indiana 

E  Ohio-W  Penn  ... 


Expected 
status^ 


1 

006  12/95 

68 

1 

1 

1 

OOB8/98 

6B 

1 

1 

1 

1 

1 

2 

68 

1 

1 

2 

1 

1 

1 


1 
1 

4 

1 

4 

1 

2 

1 

1 

1 

4 

4 

1 

4 

1 

1 

OOB4/98 

1 

008  1/97 

1 

1 

4 

1 

2 

008  11/98 

1 

4  - 

38 

1 

38 

1 

4 

1 

4 

1 

008  5/97 

38 

1 

1 

1 

1 

1 

1 
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List  of  Plants  and  Regulatory  Status— Continued 


Plant  name 


City 


State 


Octotjer  1997 


Order/ 
status^ 


Expected 
status^ 


MCDONALD  DAIRY  COMPANY 

MCMAHONS  DAIRY,  INC » 

MEADOW  BROOK  DAIRY ,„..... 

MEYER  H  &  SONS  DAIRY  ....: 

MICHIGAN  DAIRY 

ALBERT  MIHALY  &  SON  DAIRY  

OBERLIN  FARMS  DAIRY,  INC 

OSBORN  DAIRY. 

PLEASANT  VIEW  DAIRY  CORP 

PRAIRIE  FARMS  DAIRY,  INC  

PRAIRIE    FARMS    DAIRY,    INC   WAS:    ROELOF 

DAIRY. 

QUALITY  CREAMERY,  INC 

QUALITY  DAIRY  CO  B.T.U  

REITER  DAIRY  CO 

REITER  DAIRY.  INC 

SANI  DAIRY 

SCHENKEL'S  ALL-STAR  DAIRY,  INC  

SCHIEVER  FARM  DAIRY 

SCHNEIDERS  DAIRY,  INC 

SMITH  DAIRY  PRODUCTS  CO  

SMITH  DAIRY  PRODUCTS  CO 

STERLING  MILK  CO „ 

SUPERIOR  DAIRIES,  INC 

SUPERIOR  DAIRY.  INC 

TAMARACK  FARMS 

TAYLOR  MILK  CO.,  INC '. 

THE  SPRINGHOUSE 

TOFT  DAIRY  INC  

TOLEDO  MILK  PROCESSING.  INC.  (COUNTRY 

FRESH  OF  OHIO). 

TRAUTH,  LOUIS  DAIRY  

TURNER  DAIRY  FARMS,  INC  

UNITED  DAIRY  FARMERS  

UNITED  DAIRY,  INC 

UNITED  DAIRY,  INC 

VALLEY  RICH  DAIRY 

WHITE   KNIGHT  PACKAGING   CORP.   (PARMA- 

LAT  WHITE  KNIGHT  PKG.  CORP.). 
YOUNG'S  JERSEY  DAIRY,  INC 

AYSTA  DAIRY,  INC  

CASS-CLAY  CREAMERY,  INC  

CASS-CLAY  CREAMERY,  INC  „.„ 

CASS-CLAY  CREAMERY,  INC  

CENTRAL  MINNESOTA  

COUNTRY  LAKE  FOODS,  INC.  (LAND-0'LAKES, 

INC.). 
COUNTRY  LAKE  FOODS,  INC.  (LAND  O'LAKES, 

INC.). 
COUNTRY  LAKE  FOODS,  INC.  (LAND  O'LAKES, 

INC.). 

DEAN  FOODS  CO  

DEAN  FOODS  CO  

FOREMOST  FARMS  USA 

FOREMOST  FARMS  USA  ™ 

FOREMOST  FARMS  USA  .' 

FRANKLIN  FOODS  

HANSENS  DAIRY,  INC 

HASTINGS  COOPERATIVE 

KOHLER  MIX  SPECIALTIES,  INC 

KWIK  TRIP  DAIRY 

LAMERS  DAIRY,  INC  „ 

LIFEWAY  FOODS,  INC 

MARIGOLD  FOODS,  INC  

MARIGOLD  FOODS,  INC  

MARIGOLD  FOODS,  INC  

MEYER  BROTHERS  DAIRY 

MOM'S  DAIRY 


FLINT 

ALTOONA 

ERIE 

CINCINNATI  

LIVONIA 

LOWELLVILLE  

CLEVELAND  

SAULT  STE  MARIE 

HIGHLAND  

FT.  WAYNE  

GALESBURG  


COMSTOCK  PARK 

LANSING  

SPRINGRELD 

AKRON  

JOHNSTOWN 

HUNTINGTON  

HARMONY  

PITTSBURGH 

ORRVILLE  

RICHMOND  

WAUSEON  

SAGINAW 

CANTON  

NEWARK 

AMBRIDGE 

EIGHTY  FOUR  

SANDUSKY  

MAUMEE  


NEWPORT  

PITTSeURGH 

CINCINNATI  

CHARLESTON  

MARTINS  FERRY 

ROANOKE  

WYOMING  


YELLOW  SPRINGS 


Ml 

PA 

PA 

OH 

Ml 

OH 

OH 

Ml 

IN 

IN 

Ml 

Ml 

Ml 

OH 

OH 

PA 

IN 

PA 

PA 

OH 

IN 

OH 

Ml 

OH 

OH 

PA 

PA 

OH 

OH 

KY 
PA 
OH 
WV 
OH 
VA 
Ml 

OH 


Southern  Michigan 

E  Ohio-W  Penn  "!! 

Ohio  Valley  

Southern  Michigan 
E  Ohio-W  Penn  ... 
E  Ohio-W  Penn  ... 

Michigan  U  P 

Indiana 

Indiana 

Southern  Michigan 

Southern  Michigan 
Southern  Michigan 

Ohio  Valley  

E  Ohio-W  Penn .... 
E  Ohio-W  Penn  ... 

Indiana 

E  Ohio-W  Penn  ... 
E  Ohio-W  Penn  ... 

Ohio  Valley  

Ohio  Valley  

Ohio  Valley  

Southern  Michigan 
E  Ohio-W  Penn  ... 

Ohio  Valley  

E  Ohio-W  Penn .... 
E  Ohio-W  Penn  ... 

Ohio  Valley  

Ohio  Valley  

Ohio  Valley  

E  Ohio-W  Penn  .... 

Ohio  Valley  

Ohio  Valley  

E  Ohio-W  Penn  ... 

Ohio  Valley  

Southern  Michigan 

Ohio  Valley  

Upper  Midwest 
Upper  Midwest 
Upper  Midwest 
Upper  Midwest 
Upper  Midwest 
Upper  Midwest 

Upper  Midwest 

Upper  Midwest 

Chicago  Regional 
Chicago  Regional 
Chicago  Regional 
Chicago  Regional 
Chicago  Regional 
Upper  Midwest 
Chicago  Regional 
Upper  Midwest .... 
Upper  Midwest  .... 
Chicago  Regional 
Chicago  Regional 
Chicago  Regional 
Chicago  Regional 
Upper  Midwest  .... 
Upper  Midwest  .... 
Upper  Midwest  .... 
Upper  Midwest  .... 


1 
OOB 

1 
1 
1 

4 
1 
4 
1 
1 
1 

008  7/98 

1 

1 

1 

006  1/99 

1 

38 

1 

1 

1 

1 

1 

1 

1 

OOB  11/98 

4 

2 

1 

1 
1 
1 
1 
1 
2 
1 


Upper  MidwMt 


VIRGINIA  

FARGO  

GRAND  FORKS 

MANDAN  

SAUK  CENTRE  . 
BISMARCK  


THIEF  RIVER  FALLS 
WOODBURY  


HARVARD  

HUNTLEY  

DEPERE  

WAUKESHA  

WAUSAU  

DULUTH  

GREEN  BAY 

HASTINGS  

WHITE  BEAR  LAKE 

LACROSSE  

KIMBERLY 

SKOKIE  

CEDARBURG  

MINNEAPOLIS  

ROCHESTER  

WAYZATA  

GIBBON  „ 


MN 
NO 
ND 
NO 
MN 
ND 

MN 

MN 

IL 

IL 

Wl 

Wl 

Wl 

MN 

Wl 

MN 

MN 

Wl 

Wl 

IL 

Wl 

MN 

MN 

MN 


1 

1 

1 

1 

1 

1 

1 

2 

OOB  1/99 

1 

2 

1 

2 

2 

1 

1 

1 

1 

2 

3B 
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Plant  name 


MULLER-PINEHURST.  INC 

NORTH  BRANCH  DAIRY,  INC  

OAK  GROVE  DAIRY 

OBERWEIS  DAIRY,  INC 

POLLARD  DAIRY,  INC  

SCHROEDER  MILK  CO.,  INC  

STAR    SPECIALTY    FOODS,    INC.    (MORNING- 
STAR  FOODS,  INC.). 

SWISS  VALLEY  FARMS  CO  

TETZNER  DAIRY  

UNITED  WORLD  IMPORTS  

VERIFINE  DAIRY  PRODUCTS  CO 

WEBERS.  INC 

ALBERS  DAIRY  

ANDERSON-ERICKSON  DAIRY  CO 

W.H.  BRAUM,  INC  

CENTRAL  DAIRY  &  ICE  CREAM  

CHESTER  DAIRY  CO 

DAIRY  GOLD  FOODS  CO 

DEPT.  OF  CORRECTIONS  

DILLON  DAIRY  CO  

ELDONMOSS 

FARM  FRESH  DAIRY,  INC „ 

GALESBURG  CORP.  CENTER 

GILLETTE  DAIRY  OF  BLACK  HILLS 

GRAFF  DAIRY.  LLC 

GRAVES  DAIRY 

HILAND  DAIRY  CO 

HILAND  DAIRY  CO : 

JACKSON  ICE  CREAM  CO 

KANSAS  STATE  UNIV 

KARL'S  FARM  DAIRY,  INC  

LAESCH  DAIRY  CO 

LAND  OLAKES,  INC.  FLUID  DAIRY  DIVISION 

LAND-O-SUN  DAIRIES.  INC 

LENZ  DAIRY  

LONGMONT  DAIRY  FARM  

LOWELL-PAUL  DAIRY,  INC  

MARTIN  DAIRY,  INC  

MEADOW  GOLD  DAIRIES.  INC  

MEADOW  GOLD  DAIRIES.  INC 

MEADOW  GOLD  DAIRIES,  INC  

MEADOW  GOLD  DAIRIES.  INC 

MEADOW  GOLD  DAIRIES.  INC  

MID-STATES  DAIRY  COMPANY 

PATKE  FARM  DAIRY  

PEVELY  DAIRY  CO  „ 

PRAIRIE  FARM  DAIRIES,  INC  

PRAIRIE  FARMS  DAIRY,  INC 

PRAIRIE  FARMS  DAIRY,  INC  

PRAIRIE  FARMS  DAIRY.  INC  

PRAIRIE  FARMS  DAIRY.  INC  

RADIANCE  DAIRY  „ 

ROBERTS  DAIRY  CO 

ROBERTS  DAIRY  CO 

ROBERTS  DAIRY  CO 

ROBERTS  DAIRY  CO 

ROBINSON  DAIRY,  INC  

ROYAL  CREST  DAIRY.  INC 

SAFEWAY  STORES,  INC  

SCHRANT      ROADSIDE      DAIRY      (ROADSIDE 

DAIRY). 
SHOENBERG  FARMS.  INC.  DBA  FARM  FRESH. 

INC. 

SINTON  DAIRY  FOODS  CO..  LLC 

SOUTH  DAKOTA  STATE  UNIV 

STAR  DAIRY,  INC 

SWAN  BROS.  DAIRY,  INC  


City 


ROCKFORD  

NORTH  BRANCH 

NORWOOD  

AURORA 

NORWAY 

ST  PAUL 

MADISON  

CHICAGO  

WASHBURN  

CHICAGO  

SHEBOYGAN  

MARSHFIELD 

Cantral 

BARTELSO 

DES  MOINES  

TUTTLE  

JEFFERSON  CITY  

CHESTER  

CHEYENNE  

CANON  CITY  

DENVER  

IOWA  CITY 

CHANDLER  

GALESBURG  

RAPID  CITY  

GRAND  JUNCTION 

BELLVUE  

NORMAN  

WICHITA 

HUTCHINSON  

MANHATTAN 

NORTH  GLENN 

BLOOMINGTON  

SIOUX  FALLS  

O'FALLON  

PRAIRIE  HOME 

LONGMONT  

GREELEY  , 

HUMANSVILLE 

DELTA  „ 

ENGLEWOOD  

GREELEY  

LINCOLN  

TULSA  

HAZELWOOD 

WASHINGTON  

ST  LOUIS  

CARLINVILLE  ...: 

GRANITE  CITY 

OLNEY i 

PEORIA  „ 

QUINCY 

FAIRFIELD  

DES  MOINES  

IOWA  CITY  

KANSAS  CITY 

OMAHA  

DENVER  

DENVER  

DENVER  

WINSIDE  

ARVADA  

COLORADO  SPRINGS 

BROOKINGS  

MULHALL  

CLAREMORE  


State 


IL 

MN 

MN 

IL 

Ml 

MN 

Wl 

IL 

Wl 

IL 

Wl 

Wl 


IL 

lA 

OK 

MO 

IL 

WY 

CO 

CO 

lA 

OK 

IL 

SD 

CO 

CO 

OK 

KS 

KS 

KS 

CO 

IL 

SD 

IL 

MO 

CO 

CO 

MO 

CO 

CO 

CO 

NE 

OK 

MO 

MO 

MO 

IL 

IL 

IL 

IL 

IL 

lA 

lA 

lA 

MO 

NE 

CO 

CO 

CO 

NE 

CO 

CO 
SD 
OK 
OK 


Octol9er1997 


Chicago  Regional  .... 

Upper  Midweet 

Upper  Midwest 

Chicago  Regional  .... 

Michigan  U  P  

Upper  Midwest 

Chicago  Regional  .... 

Chicago  Regional  .... 

Upper  Midwest 

Chicago  Regional  .... 
Chicago  Regional  .... 

S  lll-E  Missouri 

Iowa  

Southwest  Plains  .... 

S  iii-E  Missouri 

Eastern  Colorado  ...., 
Eastern  Colorado  .... 
Eastern  Colorado  .... 

Iowa  

Southwest  Plains  .... 
Central  Illinois 

Western  Colorado  ... 
Eastern  Colorado  .... 
Southwest  Plains  .... 
Southwest  Plains  .... 
Southwest  Plains  .... 
Greater  Kansas  City 
Eastern  Colorado  .... 

S  lil-E  Missouri 

E  South  Dakota  

S  lll-E  Missouri 

Greater  Kansas  City 
Eastern  Colorado  .... 
Eastern  Colorado  .... 

S  lll-E  Missouri 

Western  Colorado  ... 
Eastern  Colorado  .... 
Eastern  Colorado  .... 
Nebraska-W  Iowa  ... 
Southwest  Plains  .... 

S  lll-E  Missouri 

S  lll-E  Missouri 

S  lll-E  Missouri 

S  lll-E  Missouri 

S  lll-E  Missouri 

S  lll-E  Missouri 

Central  Illinois 

S  lll-E  Missouri 

Iowa  

Iowa  

Iowa  .^. 

Greater  Kansas  City 
Nebraska-W  Iowa  ... 
Eastern  Colorado  .... 
Eastern  Colorado  .... 
Eastern  Colorado  .... 
Nebraska-W  Iowa  ... 

Eastern  Colorado  ... 

Eastern  Colorado  ... 

E  South  Dakota  

Southwest  Plains  ... 
Southwest-Plains  ... 


Order/ 
status^ 


Expected 
status^ 


1 

OOB7/98 

1 

1 

1 

1 

2 

1 

4 

3B 

1 

38 


4 

1 

1 

5 

1 

1 

6B 

1 

4 

1 

6A 

6B 

2 

3B 

4 

1 

1 

1 

6A 

68 

4 

008  6/98 

1 

1 

4 

4 

4 

2 

4 

38 


6A 

(^) 

4 


68 

4 
4 
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List  of  Plants  and  Regulatory  Status— Continued 


Plant  name 


City 


State 


Octot)er  1997 


Order/ 
status^ 


Expected 
status^ 


SWISS  VALLEY  FARMS  CO  

SWISS  VALLEY  FARMS  CO  

WELLS  DAIRY,  INC  

WELLS  DAIRY,  INC  

WESTERN  DAIRYMEN  COOP,  INC  „... 

WILDS  BROTHER'S  DAIRY 

BELL  DAIRY  PRODUCTS,  INC  

CREAMLAND  DAIRIES 

DAVID'S  SUPERMARKETS,  INC  

FARMERS  DAIRIES „ 

HOBBS  DRIVE  IN  DAIRY  

HYGEIA  DAIRY  

H.  E.  BUTTS  GROCERY  CO 

H.  E.  BUTTS  GROCERY  CO 

LAND  O'  PINES  

LANE'S  DAIRY „ 

LILLY  DAIRY  PRODUCTS,  INC 

LOS  LUNAS  DAIRY  

MICKErS  DRIVE  IN  DAIRY 

MIDWEST  MIX  CO 

MILK  PRODUCTS,  LLC  WAS:  BORDEN,  INC  

MILK  PRODUCTS,  LLC  WAS:  BORDEN,  INC  

MILK  PRODUCTS,  LLC  WAS:  BORDEN,  INC  

MILK  PRODUCTS,  LLC  WAS:  BORDEN.  INC  

MILK  PRODUCTS,  LLC  WAS:  BORDEN,  INC  

MORNINGSTAR  SPECIALTY 

MOUNTAIN  GOLD  DAIRY „ .^.... 

NATURE'S  DAIRY,  INC  „ 

OAK  FARMS  DAIRIES 

OAK  FARMS  DAIRIES 

OAK  FARMS  DAIRIES 

OAK  FARMS  DAIRIES  WAS:  PURE  MILK  COM- 
PANY. 

PLAINS  CREAMERY  

PRICES  CREAMERY,  INC  „ 

PROMISED  LAND  DAIRY 

RANCHO  LAS  LAGUKlAS .;.;..... 

RASBAND  DAIRY  

SCHEPPS  DAIRY,  INC  

SOUTHWEST  DAIRY „ 

SUPERBRAND  DAIRY  PRODS,  INC  „......„ 

VANDERVOORTS  DAIRY 

ANDERSON  DAIRY,  INC 

GOLDEN  WEST  DAIRIES 

HETTINGA,  HEIN  &  ELLEN 

JACKSON  &  COMPANY „ 

MEADOWWAYNE  DAIRY „ 

SAFEWAY  STORES,  INC „ 

SHAMROCK  FOODS  COMPANY „ 

SMITH'S  FOOD  &  DRUG  CENTERS,  INC 

SUNRISE  DAIRY 

BRIGHAM  YOUNG  UNIVERSITY 

BROWN  DAIRY,  INC  

CHURCH  OF  JESUS  CHRIST  OF  LATTER-DAY 
SAINTS. 

COUNTRY  BOY  DAIRY  

CREAM  O'WEBER  DAIRY,  INC  

DARIGOLD,  INC .... 

FALCONHURST  DAIRY,  INC  

FARM  FRESH 

GOSSNER  FOODS,  INC 

IDEAL  DAIRY,  INC 


CEDAR  RAPIDS 

DUBUQUE  

LE  MARS  

OMAHA  ....' 

RIVERTON  

EL  RENO 


lA 

lA 

lA 

NE 

WY 

OK 


Chicago  Regional  ... 
Chicago  Regional  ... 
Nebraska-W  Iowa  ... 
Nebraska- W  Iowa  ... 
Eastern  Cok^rado  .... 
Southwest  Plains  .... 

New  Mex-W  Texas  . 
New  Mex-W  Texas  . 

Texas  

New  Mex-W  Texas  . 
New  Mex-W  Texas  . 

Texas  

Texas  

Texas  

Texas  

New  Mex-W  Texas 

Texas  

New  Mex-W  Texas  . 
New  Mex-W  Texas  . 

Texas  

New  Mex-W  Texas  . 

Texas  

Texas  

Texas  

New  Mex-W  Texas  . 

Texas  

New  Mex-W  Texas  . 
New  Mex-W  Texas  . 

Texas  

Texas  

Texas  

Texas  

New  Mex-W  Texas  . 
New  Mex-W  Texas  . 

Texas  

New  Mex-W  Texas  , 
New  Mex-W  Texas  . 

Texas  

Texas  

Texas 

Texas „.. 

Great  Basin 

Central  Arizona 

Central  Arizona 

Central  Arizona 

Central  Arizona 

Central  Arizona 

Central  Arizona 

Central  Arizona 

Great  Basin 

Great  Basin 

Great  Basin 

Great  Basin 

Great  Basin 

SW  Idaho-E  Oregon 

Great  Basin 

Great  Basin 

Great  Basin 

Great  Basin 


38 

1 
1 
1 
OOB  11/97 

4 


Southwest 


LUBBOCK  

ALBUQUERQUE  

GRANDVIEW 

EL  PASO  

HOBBS  

CORPUS  CHRISTl  .„. 

HOUSTON  

SAN  ANTONIO  

LUFKIN  

EL  PASO  

BYRAN  

ALBUQUERQUE  

ALBUQUERQUE  

SULPHUR  SPRINGS 

ALBUQUERQUE  

AUSTIN 

CONROE  

DALLAS  

EL  PASO 
SULPHUR  SPRINGS 

CARRIZOZO 

ROSWELL  

DALLAS  

HOUSTON  

SAN  ANTONIO  

WACO 


AMARILLO 

EL  PASO  

FLORESVILLE  .... 

SANTA  FE  

ALBUQUERQUE 

DALLAS  

TYLER  

FT  WORTH 

FT  WORTH 


TX 
NM 
TX 
TX 
NM 
TX 
TX 
TX 
TX 
TX 
TX 
NM 
NM 
TX 
NM 
TX 
TX 
TX 
TX 
TX 
NM 
NM 
TX 
TX 
TX 
TX 

TX 
TX 
TX 
NM 
NM 
TX 
TX 
TX 
TX 


1 

1 

1 

1 

4 

1 

1 

1 

1 

4 

1 

4 

4 

2 

1 

1 

1 

1 

1 

2 

3A 

4 

1 

1 

1 

1 

1 
1 

4 

3A 

4 

1 

1 

1 

1 


1 

1 

1 

1 

OOB  8/98 

1 

1 

1 

008  3/97 

4 

1 

4 

4 

2 

OOB  6/98 

1 

1 

1 

OOB  7/87 

2 

38 

4 

1 

1 

1 

1 

1 
1 

4 

38 

4 

1 

1 

1 

1 


Arizona-Las  Vsgas 


LAS  VEGAS  

WELLTON  

YUMA  

PHOENIX 

COLORADO  CITY 

TEMPE  

PHOENIX 

TOLLESON 

TAYLOR  


NV 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 


1 

OOB  9/98 

4 

1 

4 

1 

1 

1 

38 


Western 


PROVO  

HOYTSVILLE 

SALT  LAKE  CITY 

OGDEN  

SALT  LAKE  CITY 

BOISE 

BUHL  

SALEM 

LOGAN  „... 

RICHFIELD 


UT 
UT 
UT 

UT 

UT 

ID 

ID 

UT 

UT 

UT 


6A 

4 
6A 


68 

4 
68 

4 

1 

1 

1 

OOB  8/98 

1 

4 
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List  of  Plants  and  Regulatory  Status— Continued 


Plant  name 


JOHNNY'S  DAIRY 

JONES  DAIRY  &  HEALTH  FOODS 

KDK,  INC  

MEADOW  GOLD  DAIRIES,  INC  

MEADOW  GOLD  DAIRIES,  INC  

MEADOW  GOLD  DAIRIES,  INC  

MODEL  DAIRY  

REED'S  DAIRY,  INC  

ROSEHILL  DAIRY  

SLADES  DAIRY  WAS:  DALE  BARKER  .... 
SMITH  FOOD  &  DRUG  CENTERS,  INC  ... 

SMITH'S  DAIRY  

STOKER  WHOLESALE,  INC  

UTAH  STATE  PRISON  

UTAH  STATE  UNIVERSITY  

WESTERN  QUALITY  FOOD  PRODUCTS 
WINDER  DAIRY  


City 


SOUTH  WEBER  

TAYLORSVILLE  

DRAPER  

BOISE 

POCATELLO  

SALT  LAKE  CITY  

RENO  

IDAHO  FALLS  

MORGAN  

MOUNT  PLEASANT 

LAYTON   

BUHL  

BURLEY  

DRAPER  

LOGAN  

CEDAR  CITY  -.. 

SALT  LAKE  CITY  .... 


State 


UT 

UT 

UT 

ID 

ID 

UT 

NV 

ID 

UT 

UT 

UT 

ID 

ID 

UT 

UT 

UT 

UT 


Pacific  Northwest 


ALLISON  HARDY  - 

ALPENROSE  DAIRY 

ANDERSEN  DAIRY,  INC  

BRANDSMA.  EDWARD  &  AILEEN 

CURLY'S  DAIRY,  INC 

DARIGOLD,  INC 

DARIGOLD,  INC 

DARIGOLD,  INC 

DE  JONG,  WALTER  

EBERHARD  CREAMERY,  INC  

ECHO  SPRING  DAIRY,  INC  

EVERGREEN  DAIRY,  INC.  (WEIKS)  

FAITH  DAIRY,  INC  - 

FRED  MEYER,  INC .- 

GILBERT,  GERALD,  ET  AL  

GRAAFSTRA  DAIRY,  INC  

HARVEY,  MIKE  

INLAND  NORTHWEST  DAIRIES,  LLC  

KROPF,  ROY  

LOCHMEAD  FARMS,  INC  

MALLORIE'S  DAIRY,  INC 

PACIFIC  FOODS  OF  OREGON.  INC 

SAFEWAY  85.  INC 

SAFEWAY  STORES,  INC 

SAFEWAY  STORES,  INC 

SMITH  BROTHERS  FARMS,  INC  

SPRINGFIELD  CREAMERY  

STATE  OF  OREGON  DEPARTMENT  OF  COR 

RECTIONS. 
STATE    OF    WASHINGTON    DEPARTMENT 

CORRECTIONS. 

STRATTON,  WARD 

SUNSHINE  DAIRY,  INC 

TILLAMOOK  COUNTY  CREAMERY  ASSN  

UMPQUA  DAIRY  PRODUCTS  CO.,  INC  

VENN,  WILLIAM  (TIMOTHY  &  SUSAN  BERNDT)  .. 

VITAMILK  DAIRY,  INC  

WAGNER,  PAUL  B.  &  SHARON  

WILCOX  DAIRY  FARMS,  LLC  

WILCOX  DAIRY  FARMS,  LLC  

WINEGAR,  GARY  &  MARGO  

PALMER     ZOTTOLA     DBA    VALLEY    OF    THE 

ROGUE  DAIRY. 


OF 


ELMA  

PORTLAND  

BATTLE  GROUND 

LYNDEN  

SALEM 

MEDFORD  

PORTLAND  

SEATTLE  

MONROE 

REDMOND  

EUGENE  

OLYMPIA  

TACOMA  

PORTLAND  

OTHELLO  

ARLINGTON  -. 

VANCOUVER  

SPOKANE   

HALSEY  

JUNCTION  CITY  .. 

SILVERTON  

CLACKAMAS  

MOSES  LAKE  

BELLEVUE  

CLACKAMAS  

KENT  

EUGENE  

SALEM 


MONROE 


PULLMAN  

PORTLAND  

TILLAMOOK  

ROSEBURG  

NORTH  BEND  ... 

SEATTLE  

PORT  ORFORD 

CHENEY  

ROY  

ELLENSBURG  ... 
GRANTS  PASS  . 


WA 

OR 

WA 

WA 

OR 

OR 

OR 

WA 

WA 

OR 

OR 

WA 

WA 

OR 

WA 

WA 

WA 

WA 

OR 

OR 

OR 

OR 

WA 

WA 

OR 

WA 

OR 

OR 

WA 

WA 
OR 
OR 
OR 
WA 
WA 
OR 
WA 
WA 
WA 
OR 


October  1997 


Great  Basin 

Great  Basin 

Great  Basin ... 

SW  Idaho-E  Oregon 

Great  Basin 

Great  Basin 

Great  Basin 

Great  Basin 

Great  Basin 

Great  Basin 

Great  Basin 

SW  Idaho-E  Oregon 
SW  Idaho-E  Oregon 

Great  Basin 

Great  Basin 

Great  Basin 

Great  Basin , 

Pacific  Northwest  ... 
Pacific  Northwest  ... 
Pacific  Northwest  ... 
Pacific  Northwest  ... 
Pacific  Northwest  ... 
Pacific  Northwest  ... 
Pacific  ftorthwest  ... 
Pacific  Northwe.st  ... 
Pacific  Northwest  ... 
Pacific  Northwest  ... 
Pacific  Northwest  ... 
Pacific  Northwest  ... 
Pacific  Northwest  ... 
Pacific  Northwest  ... 
Pacific  Northwest  ... 
Pacific  Northwest  ... 
Pacific  Northwest  ... 
Pacific  Northwest  ... 
Pacific  Northwest  ... 
Pacific  Northwest  ... 
Pacific  NorttTwest  ... 
Pacific  Northwest  ... 
Pacific  Northwest  ... 
Pacific  Northwest  ... 
Pacific  Northwest  ... 
Pacific  Northwest  ... 

Pacific  Northwest  ... 

Pacific  Northwest  ... 

Pacific  Northwest  .. 
Pacific  Northwest  .., 
Pacific  Northwest  ... 
Pacific  Northwest  .. 
Pacific  Northwest  .. 
Pacific  Northwest .. 

Pacific  Northwest  .. 
Pacific  Northwest  .. 
Pacific  Northwest  .. 
Pacific  Northwest  .. 


Order/ 
status^ 


4 

3A 

1 

1 

1 

1 

2 

4 

4 

4 

1 

1 

1 

6A 

3A 

2 

1 


1  Distributing  plant  status  (as  determined  from  October  1997  Data): 

1:  Pool. 

2:  Partially  Regulated. 

3:  Exempt  based  on  size: 

A.  As  defined  under  current  federal  orders. 

B.  As  defined  under  proposed  mie;  with  route  disposition  less  than  150,000  lbs.  per  month. 
4:  Producer-Handler. 

5:  UNREGULATED. 

6:  Exempt  based  on  institutional  status: 


Expected 
status^ 


OOB  12/98 

1 

1 

1 

1 

2 

4 

4 

4 

1 

3B 

1 

68 

6B 

2 

1 


4 

008  5/98 

1 

1 

4 

1 

1 

1 

1 

4 

OOB  8/98 

1 

1 

4 

OOB  5/96 

4 

1 

4 

4 

4 

1 

4 

OOB  9/98 

4 

4 

4 

1 

38 

1 

1 

1 

4 

3A 

38 

2 

38 

4 

' 

4 

4 

1 

1                                \ 

1 

2 

1 

1 

4 

4                                , 

1 

1                                1 

5 

38                            1 

1 

1                               1 

1 

1                               1 

1 

OOB  7/97                   j 

1 

1                    i 
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A.  As  defined  under  cun«nt  Federal  ordefs. 

B.  As  defined  under  proposed  orders  (Government,  university,  and  charitable). 
2  New — No  data  for  October  1 997;  Information  not  included  in  analysis. 


2.  Basic  Formula  Price  Replacement 
and  Other  Class  Price  Issues 

This  rule  closely  follows  the  pricing 
plan  described  in  the  proposed  rule  by 
replacing  the  cxurent  basic  formula 
price  (BFP)  with  a  multiple  component 
pricing  system  that  derives  component 
values  from  surveyed  prices  of 
manufactured  dairy  products.  The 
adopted  pricing  system  determines 
butterfat  prices  for  milk  used  in  Class  U, 
Class  m  and  Class  IV  products  from  a 
butter  price;  protein  and  other  solids 
prices  for  milk  used  in  Class  III  products 
from  cheese  and  whey  prices;  and 
nonfat  solids  prices  for  milk  used  in 
Class  n  and  Class  IV  products  from 
nonfat  dry  milk  product  prices. 

The  calculation  of  the  Class  I  skim 
milk  and  butterfet  prices  for  each  order, 
determined  in  the  proposed  rule  by 
computing  a  six  month  declining 
average  of  the  higher  of  the  Class  m  or 
Class  rV  skim  milk  prices  for  the  second 
preceding  month  and  adding  a  fixed 
Class  I  differential  to  the  result,  has 
been  changed  to  reflect  more  closely  the 
value  of  milk  used  in  manu&cturing. 
The  Class  I  skim  price  for  a  month  will 
be  determined  by  adding  the  fixed  Class 
I  differential  for  each  order  to  the  higher 
of  a  Class  HI  or  IV  skim  value, 
calculated  from  product  prices  reported 
by  NASS  for  the  most  recent  two-week 
period  for  which  prices  are  available  on 
the  23rd  day  of  the  previous  month. 
Similarly,  the  Class  I  butterfat  price  will 
be  calculated  by  adding  the  fixed  Class 
I  differential  divided  by  100  to  a 
butterfat  value  computed  by  using 
product  prices  for  the  same  two-week 
period. 

The  price  of  Class  U  skim  milk  for  a 
month  will  be  computed  by  the  simi  of 
a  Class  IV  skim  price  per 
himdredweight,  calculated  from  product 
prices  reported  by  NASS  for  the  most 
recent  two-week  period  for  which  prices 
are  available  on  the  23rd  day  of  the 
previous  month,  and  the  70-cent  Class 
n  differential.  The  Class  11  butterfat 
price  will  be  determined  from  the 
NASS-reported  butter  price,  as  in 
Classes  in  and  IV,  plus  .7  cents  per 
pound  to  incorporate  the  Class  n 
differential.  This  price  will  be 
annoimced  on  the  5th  day  of  the  month 
and  apply  to  butterfat  in  Class  II  during 
the  previous  month. 

A  table  showing  ciurent  and  re- 
calculated prices  for  the  period  1994 
through  1997  appears  at  the  end  of  this 
discussion  of  the  BFP  replacement.  The 


basis  for  re-calculating  the  prices  is 
described  later  in  this  discussion. 

Provisions  for  Federal  milk  orders 
regulating  the  handling  of  milk  in  areas 
for  which  a  multiple  component  pricing 
system  has  not  been  adopted  will 
maintain  a  himdredweight  skim/ 
butterfet  pricing  system  instead  of  the 
component  pricing  plan.  The 
himdredweight  prices  will  be 
determined  by  using  the  component 
price  formulas  contained  in  this 
decision  to  compute  corresponding 
hundredweight  prices  using  standard 
component  levels. 

Background 

The  proposed  rule  described  in  some 
detail  die  development  in  the  early 
1960's  of  the  Minnesota- Wisconsin 
manufacturing  grade  milk  price  series 
(M-W)  as  a  means  of  identifying  a  price  . 
determined  by  supply  and  demand  for 
milk  used  in  manufactured  dairy 
products.  Also  described  were  the 
developments  that  have  made  the  M-W 
less  representative  of  the  value  of  milk 
used  in  manufactured  products.  The 
two  primary  trends  making  the  M-W 
less  representative  over  the  last  four 
decades  are  the  declining  volume  of 
Grade  B  (manufacturing  grade)  milk  and 
the  decUning  numbers  of  plants  from 
which  payments  could  be  reported  to 
update  the  base  month  price. 

The  problem  of  the  declining  number 
of  plants  bom  which  payments  could  be 
reported  to  update  the  base  month  M- 
W  survey  of  two  months  previous  was 
addressed  in  1995  by  using  an  updating 
formula  that  uses  changes  from  the  base 
month  to  the  next  month  in  prices  paid 
for  butter,  nonfat  dry  milk,  and  cheese. 
However,  the  problem  of  using  a 
declining  volume  of  Grade  B  milk  to 
accurately  represent  the  value  of  milk 
used  for  manufacturing  was  not  solved 
with  the  implementation  of  the  current 
BFP.  The  decision  based  on  the  basic 
formula  price  hearing  recognized  that 
"the  adoption  of  the  base  month  M-W 
price,  or  any  Grade  B  milk  series,  is  only 
a  short  term  solution,  since  the  amount 
of  Grade  B  milk  production  is  expected 
to  continue  declining." 

Process 

The  Basic  Formula  Price  Replacement 
Committee  was  one  of  several 
committees  formed  to  deal  with  specific 
issues  involved  in  restructuring  the 
Federal  milk  order  system  pursuant  to 
the  1996  Farm  Bill.  The  Committee 
established  goals  and  criteria  for  a  new 
BFP,  hosted  a  July  1996  public  forum  on 


dairy  price  discovery  techniques  in 
Madison,  Wisconsin,  and  considered 
over  1,600  comments  submitted  by 
interested  persons  relative  to  the  basic 
formula  price  in  response  to  the  May 
1996  invitation  to  comment  on  Federal 
Order  restructuring.  The  Committee 
conducted  extensive  study  and  analysis, 
worked  with  a  University  Study 
Committee  (USC)  commissioned  to 
conduct  objective  analysis  of  the 
performance  of  numerous  alternatives  to 
the  current  basic  formula  price,  and 
issued  a  preliminary  report  on  BFP 
replacement  in  April  1997.  The 
Committee  studied  the  comments 
responding  to  the  preliminary  report,  as 
well  as  those  received  earUer,  in  the 
development  of  the  BFP  replacement 
portion  of  the  proposed  rule,  which  was 
published  in  January  1998. 

The  goals  and  criteria  to  be  met  by  a 
replacement  for  the  basic  formula  price 
were  discussed  in  detail  in  the  proposed 
rule.  Briefly,  the  goals  are:  (a)  Meet  the 
supply  and  demand  criteria  set  forth  in 
the  Agricultural  Marketing  Agreement 
Act  of  1937  (the  Act),  (b)  not  deviate 
gready  frtim  the  general  level  of  the 
current  BFP,  and  (c)  demonstrate  the 
ability  to  change  in  reaction  to  changes 
in  supply  and  demand. 

The  criteria  established  to  evaluate 
the  various  alternatives  were:  (a) 
Stability  and  predictability;  (b) 
simplicity,  uniformity,  and 
transparency;  (c)  sound  economics — 
e.g.,  consistency  with  market 
conditions;  and  (d)  reduced  regulation. 

Comments 

Of  the  more  than  1,600  comments 
received  relative  to  the  basic  formula 
price  in  response  to  the  May  1996 
invitation  to  comment  on  Federal  Order 
restructuring,  most  favored  one  or  more 
of  five  categories  of  alternatives  to  the 
current  BFP.  These  five  alternatives 
were:  Economic  formulas,  futures 
markets,  cost  of  production,  competitive 
pay  price,  and  product  price  and 
component  formulas.  In  addition, 
numerous  comments  were  received 
relative  to  the  use  of  National  Cheese 
Exchange  prices  in  particular  and 
exchange  prices  in  general  in  the 
determination  of  a  basic  formula  price. 

After  publication  of  the  proposed  rule 
in  January  1998,  nearly  600  comments 
were  received  relating  to  some  aspect  of 
the  basic  formula  price  replacement. 
Approximately  450  of  these  comments 
were  form  letters  or  very  general  in 
nature.  For  the  most  part,  comments 
that  related  specifically  to  the  proposal 
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supported  the  use  of  product  price 
formulas  and  the  use  of  surveyed 
product  prices  to  calculate  component 
prices  in  determining  the  value  of  milk. 
Many  of  the  comments,  however, 
suggested  modifications  to  the  proposed 
rule.  These  comments  are  addressed  in 
the  discussion  of  each  of  the  individual 
topics  involved  in  these  pricing  issues. 

The  only  alternative  previously 
considered  that  retained  considerable 
support  from  producer  organizations 
was  a  competitive  pay  price.  In 
addition,  many  individual  producer 
comments  continued  to  advocate  cost  of 
production  or  a  floor  for  the  BFP 
ranging  from  $14.50  to  $18.00.  Some 
producers  also  suggested  letting  the 
market  determine  prices,  and  a  few 
suggested  supply  management  to  ensure 
that  farmers  receive  fair  milk  prices. 
One  processor  opposed  product  price 
formulas,  suggesting  that  futures  are  the 
preferred  tool  used  by  markets  to 
manage  risk.  Several  producers 
supported  basing  producer  prices  on 
retail  prices,  while  a  state  senator  from 
Wisconsin  suggested  paying  producers 
on  the  quality  and  quantity  of  their 
milk. 

As  noted  in  the  proposed  rule,  the 
reason  the  USC  dropped  cost  of 
production  &t>m  consideration  was  that 
cost  of  production  represents  only  the 
supply  side  of  the  market,  ignoring 
factors  underlying  demand  or  changes 
in  demand  for  milk  and  milk  products. 

Competitive  Pay  Price 

Although  some  producer  groups 
submitted  comments  on  the  proposed 
rule  that  continued  to  support  use  of  a 
competitive  pay  price  for  determining 
the  BFP  replacement,  a  number  of  these 
comments  stated  that  the  pricing 
proposal  contained  in  the  proposed  rule 
was  one  they  could  support.  Other 
commenters  continued  to  express  the 
view  that  a  competitive  pay  price  is  the 
best  indicator  of  the  national  supply  and 
demand  for  milk  and  that  continuing  to 
use  such  a  price  would  provide  a 
simple,  economically  defensible  method 
of  calculating  the  true  value  of  milk 
used  in  manufactured  dairy  products. 

Several  proponents  suggested 
including  a  competitive  pay  price  for 
Grade  A  milk,  with  some  adjustments, 
as  a  way  to  improve  the  size  and 
representativeness  of  the  competitive 
pay  price. 

As  described  in  the  proposed  rule,  a 
competitive  pay  price  to  be  used  as  a 
BFP  must  represent  the  result  of  open 
market  negotiation  between  dairy 
farmers  (or  their  cooperatives)  and  milk 
processors.  Competition  reqiiires 
sufficient  numbers  of  buyers  and  sellers 
so  that  no  one  participant  or  group  of 


participants  can  unduly  influence  the 
price,  hi  addition,  the  price  cannot  be  a 
Federal-  or  State-regulated  price,  such 
as  the  price  for  Grade  A  milk  currently 
priced  under  Federal  mUk  orders. 

Identification  of  a  competitive  pay 
price  in  today's  dairy  industry,  where 
70  percent  of  the  milk  is  currently 
covered  imder  Federal  milk  marketing 
orders,  appears  to  be  an 
unsurmoimtable  challenge.  After 
accounting  for  state  regulations,  only 
about  two  percent  of  Grade  A  milk  is 
unregulated,  and  it  is  imlikely  that  even 
this  small  amount  of  milk  is  not  affected 
by  regulated  prices.  Only  about  five 
percent  of  the  total  milk  marketed  in  the 
U.S.  is  Grade  B  or  unregulated,  and  42 
percent  of  that  milk  is  located  in 
Minnesota  and  Wisconsin.  The 
remainder  is  scattered  among  23  states 
in  amounts  too  small  and  delivered  to 
too  few  processing  plants  to  generate  a 
competitive  pay  price.  In  areas  where 
alternative  markets  exist,  the  price  for 
unregulated  milk  likely  is  not  below  the 
price  paid  for  regulated  milk,  since 
producers  would  prefer  to  sell  their 
milk  to  regulated  handlers  to  receive  the 
higher  regulated  price.  Thus, 
unregulated  handlers  are  compelled  to 
meet  the  regulated  price  in  order  to 
attract  sufficient  supplies  of  milk.  The 
circular  result  is  that  the  regulated  price 
ultimately  becomes  the  competitive 
price.  This  process  does  not  lead  to  a 
representative  competitive  pay  price  for 
milk. 

The  concept  of  a  competitive  pay 
price  has  appeal  from  the  standpoint  of 
sound  economics.  However,  serious 
concerns  must  be  raised  about  the 
degree  of  competition  reflected  in  a 
price  based  on  the  declining  voliune  of 
Grade  B  milk  produced  and  purchased, 
or  the  introduction  of  Grade  A  milk  that, 
even  if  unregulated,  is  significantly 
influenced  by  minimum  order  prices 
and  therefore  suspect  as  a  "competitive" 
price. 

The  proposed  rule  contained  a 
description  of  a  BFP  Replacement 
Committee  attempt  to  determine  a 
competitive  pay  price  series  that 
included  nine  states'  pay  prices  for 
Grade  A  milk  used  in  manufacturing, 
with  the  prices  adjusted  for  protein 
content,  performance  premiums,  over- 
order  premiums,  and  hauling  subsidies. 
The  nine  states  accoimted  for 
approximately  75%  of  the  Grade  A  milk 
used  for  manufacturing  in  the  U.S. 

The  reduced  price  level  that  resulted 
from  the  study  was  explained  in  terms 
of  currently  effective  pay  prices  in  the 
states  included  in  the  survey  and  the 
heavier  weighting  of  milk  used  in 
butter/powder  production  than  in  the 
current  BFP.  In  addition  to  the  negative 


aspects  of  the  reduced  price  level  and 
the  uncertainty  of  being  able  to  identify 
prices  paid  to  producers  that  are  not 
influenced  by  regulated  prices,  the  USC 
analysis  found  that  two  competitive  pay 
price  series  that  passed  the  USC's  level 
one  criteria  were  questionable  in  their 
ability  to  reflect  the  manufactiu^d  milk 
market.  Neither  performed  well  when 
tested  using  the  level  two  criteria  and 
therefore  were  dropped  from  further 
consideration. 

Product  Price  Formulas  and  Component 
Pricing 

Most  comments  .filed  in  response  to 
the  proposed  rule  supported  adoption  of 
the  use  of  product  price  formulas  to 
derive  multiple  component  prices  for 
most  markets  as  a  viable  market- 
oriented  alternative  to  the  current  basic 
formula  price.  Favorable  comments 
expressed  the  opinion  that  a  price 
determined  from  the  national  finished 
product  markets  more  accurately 
reflects  the  value  of  milk  for 
manufiacturing  than  other  methods  of 
determining  a  mUk  price.  The  price 
handlers  can  afford  to  pay  for  milk  is 
determined  by  the  price  for  which  the 
finished  product  can  be  sold.  Therefore, 
a  pricing  system  that  translates  finished 
product  prices  to  a  price  for  raw  milk 
results  in  a  representative  raw  milk 
price  for  both  producers  and  handlers. 
Component  pricing,  with  prices 
determined  for  butterfat,  protein,  nonfat 
solids,  and  "other  solids"  (solids  other 
than  protein),  can  best  be  accomplished 
through  product  price  formulas,  to 
reflect  the  value  of  each  component  in 
finished  product  prices.  The  product 
price  formulas  adopted  in  this  rule  are 
relatively  easy  to  use  and  imderstand, 
and  the  value  of  milk  may  be  computed 
on  an  on-going  basis  by  everyone  in  the 
dairy  industry  by  following  commodity 
markets. 

Because  milk  used  in  manufactured 
products  obtains  its  value  from  the 
components  of  milk,  it  is  the 
components  that  should  be  priced; 
particularly  butterfat  and  protein,  and  to 
a  lesser  extent  the  other  solids 
contained  in  the  milk. 

Opposition  to  product  price  formulas 
was  directed  primarily  at  the  need  for 
establishing  product  yields  and  make 
allowances  in  determining  a  milk  price 
or  component  prices.  Opponents 
expressed  the  view  that  yields  and  make 
allowances  would  not  reflect  actual 
processing  jields  and  costs  in 
manufacturing  plants,  and  therefore 
would  not  yield  an  accurate  price  for 
milk.  Opponents  further  explained  that 
when  yields  and  make  allowances  are 
determined,  they  would  be  difficult  to 
adjust  and  would  not  react  to  changes 
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in  manu&cturing  conditions. 
Opponents  also  argued  that  when  an 
incorrect  make  allowance  is  established, 
plants  are  guaranteed  a  return,  or  profit, 
to  the  detriment  of  dairy  farmers.  Some 
comments  even  described  the  make 
allowance  as  an  unfair  charge  paid  by 
dairy  farmers  to  processors  to  have  their 
milk  made  into  products.  Other 
opponents  explained  that  an  incorrect 
yield  or  make  allowance  may  force 
payment  for  milk  at  a  level  that  would 
not  allow  a  return  to  the  manufacturing 
plant. 

The  use  tested  several  product  price 
formulas,  including  a  one-class  multiple 
component  pricing  formula  and  a  set  of 
formulas  siinilar  to  the  formulas 
recommended  in  this  decision.  Based  on 
the  results  of  the  USC  analysis 
measured  against  several  criteria,  the 
multiple  component  pricing  formulas 
had  the  best  overall  performance  of  any 
of  the  alternatives  considered. 

Commodity  Prices 

As  recommended  in  the  proposed  rule 
and  contained  in  this  final  decision, 
commodity  prices  determined  by 
surveys  conducted  by  the  USDA's 
National  Agricultural  Statistics  Service 
(NASS)  will  be  used  in  the  formulas  that 
replace  the  BFP.  A  considerable  number 
of  comments  were  received  concerning 
the  use  of  commodity  prices  in 
determining  prices  for  milk  used  in 
manufactured  dairy  products.  Most  of 
those  commenting  supported  use  of  a 
price  survey,  but  many  commenters 
urged  that  participation  be  mandatory 
and  reported  prices  audited,  with  the 
survey  enlarged  to  include  plants 
representing  the  entire  nation  so  that  the 
prices  are  truly  representative. 

Proponents  of  the  NASS  surveys 
expleiined  that  the  NASS  data  is 
unbiased  and  would  yield  acciirate 
representative  prices  of  the  products 
that  are  being  marketed.  Several 
comments  contained  specific 
recommendations  for  product  categories 
to  be  surveyed  to  obtain  the  most 
accurate  representative  result. 

NASS  data  traditionally  have  been 
collected  via  a  survey  with  voluntary 
participation.  The  price  information  in 
the  current  cheese  price  survey,  like 
most  NASS  data,  is  not  audited.  NASS 
applies  various  statistical  techniques 
and  cross-checking  with  other  sources 
to  provide  the  most  reliable  information 
available. 

At  the  present  time  there  appears  to 
be  no  need  for  the  suggested  changes  to 
the  proposed  surveys.  The  scope  of  the 
surveys  that  have  been  undertaken  by 
NASS,  and  their  geographic 
representation,  appears  to  be 
comprehensive.  Unless  there  is  some 


indication  that  the  prices  gathered  by 
the  survey  process  are  not 
representative,  the  very  significant 
increase  in  regulation  required  to  audit 
those  prices  and  the  steps  that  would 
need  to  be  taken  to  make  participation 
mandatory  would  be  excessive  and  are 
not  anticipated  to  be  undertaken  at  this 
time. 

Several  alternatives  to  a  NASS  price 
survey  were  considered.  There  is  a 
weekly  cash  butter  contract  trading  on 
the  Chicago  Mercantile  Exchange 
(CME).  This  contract  is  currenUy  used  to 
establish  the  butterfat  differential  and 
butterfat  price  in  all  federal  milk  orders. 
This  price  series  has  been  criticized  due 
to  the  "thinness"  of  trading.  Dairy 
Market  News  (DMN)  publishes  regional 
wholesale  butter  prices.  However,  since 
DMN  price  series  cover  cash  or  short- 
term  contract  transactions,  they  may  not 
be  representative  of  the  predominant 
long-term  contracts.  Criticism  of  cheese 
exchange  trading,  including  inaccurate 
representation  of  cheese  prices  and 
accusations  of  market  manipulation, 
reached  the  point  that  the  National 
Cheese  Exchange  (NCE)  discontinued 
trading,  and  cash  trading  of  cheese 
moved  to  the  CME.  The  CME  also  has 
received  some  criticism  for  thinness  of 
trading. 

There  is  very  limited  exchange 
trading  of  nonfat  dry  milk.  Other 
alternatives  to  a  NASS  survey  for  nonfat 
dry  milk  and  dry  whey  are  limited  to 
prices  published  by  Dairy  Market  News 
(DMN).  The  prices  reported  by  DMN  are 
generally  considered  to  be 
representative  of  the  dry  product 
markets.  However,  the  prices  are 
reported  as  a  range.  A  simple  average  of 
the  prices  is  used  to  compute  a  monthly 
price  and  may  not  reflect  the  weighted 
average  price  at  which  the  product 
moved.  The  DMN  prices  are  not 
intended  to  establish  prices  but  are 
provided  for  market  information. 

The  NASS  "Dairy  Products  Prices" 
reports  wholesale  cheese  prices  which 
are  used  to  compute  the  current  BFP. 
The  NASS  survey  requests  prices  for 
cheddar  cheese.  The  instructions  for  the 
sxirvey  specify  what  should  and  should 
not  be  included  in  the  reported  prices. 
The  instructions  state  that  a  sale  occurs 
when  a  transaction  is  completed,  cheese 
is  "shipped  out",  or  title  transfer  occurs. 
Prices  for  cheddar  cheese  only  are  to  be 
reported  f.o.b.  the  processing  plant/ 
storage  center.  Prices  should  be  for 
"bare"  or  "naked"  cheese  with  only  the 
ipiniTniiTn  packaging  required  for  40- 
pound  blocks.  Processors  are  asked  to 
include  all  sales  transactions  of  40- 
poimd  blocks  and  barrel  cheese  4-30 
days  old,  the  total  volume  sold,  the  total 
dollars  received,  or  price  per  pound, 


and  the  moisture  content  of  barrel 
cheese  when  it  is  sold.  Intra-company 
sales,  forward  pricing  sales,  resales, 
transportation  charges,  clearing  charges, 
and  block  cheese  that  will  be  aged 
should  not  be  included. 

At  the  time  the  proposed  rule  was 
published  the  NASS  survey  included 
prices  for  cheddar  cheese  only.  Since 
publication  of  the  proposed  rule,  NASS 
has  begun  surveys  of  Grade  AA  butter 
prices,  dry  whey  prices,  and  nonfat  dry 
milk  prices.  These  surveys  incorporate 
input  from  the  dairy  industry  on 
appropriate  types  of  products, 
packaging,  and  package  sizes  to  be 
included  for  the  purpose  of  obtaining 
imbiased  representative  prices.  A  sale  is 
considered  to  occur  when  a  transaction 
is  completed,  the  product  is  shipped  out 
or  titie  transfer  occurs.  In  addition,  all 
prices  are  f.o.b.  the  processing  plant/ 
storage  center,  with  the  processor 
reporting  total  volume  sold  and  total 
dollars  received  or  price  per  pound. 

Butter  prices  are  for  USDA  Grade  AA 
butter  with  80  percent  butterfat,  salted, 
fresh  or  "storage,"  in  25-kilogram  and 
68-poimd  boxes.  Processors  are 
instructed  not  to  include  transportation 
charges,  unsalted  butter,  Grade  A  butter, 
intra-company  sales,  forward  pricing 
sales,  and  resales. 

Nonfat  dry  milk  prices  are  for  USDA 
Extra  Grade  or  USPH  Grade  A  non- 
fortified  dry  milk  in  25-kilogram  bags, 
50-pound  bags,  or  "totes,"  and  tanker 
sales.  Several  commenters  suggested 
excluding  nonfat  dry  milk  processed 
with  high  heat  treatment  since  such 
product  is  a  higher-cost  specialty 
product,  making  its  price 
unrepresentative  of  the  nonfat  dry  milk 
market.  As  a  result  of  the  comments,  it 
was  determined  that  only  low  and 
medium  heat  process  nonfat  dry  milk 
should  be  included  in  the  price  survey. 
The  instructions  inform  processors  to 
exclude  transportation  charges,  sales  of 
product  more  than  180  days  old,  instant 
nonfat  dry  milk,  dry  buttermilk,  intra- 
company  sales,  forward  pricing  sales, 
and  resales. 

Dry  whey  prices  are  for  USDA  Extra 
Grade  edible  nonhygroscopic  dry  whey 
in  25-kilogram  bags,  50-pound  bags, 
"totes,"  and  tanker  sales.  As  is  the  case 
with  the  other  commodities, 
transportation  charges,  intra-company 
sales,  forward  pricing  sales,  and  resales 
are  to  be  excluded  as  well  as  sales  of 
product  more  than  180  days  old. 

Several  comments  expressed  concern 
about  the  "circularity"  of  survey  pricing 
that  could  be  caused  by  inchiding  sales 
whose  price  is  based  on  previous  survey 
information.  According  to  this  view, 
NASS-reported  prices  would  cease  to 
reflect  market  supply  and  demand,  with 
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market  prices  reflecting  NASS-reported 
prices  instead.  These  comments  stated 
that  the  current  pricing  system  relies  on 
the  market  (in  the  form  of  the  base 
month  M-W  survey)  to  correct  survey 
results. 

Under  any  method  of  discovering 
prices,  whether  those  paid  to  producers 
or  those  paid  for  manufact\ired  dairy 
products,  prices  currently  known  will 
be  used  as  one  of  the  determinants  of 
prices  for  the  following  period.  Under 
the  current  pricing  system,  it  is 
inconceivable  that  handlers  paying 
Grade  B  producers  for  their  milk  used 
in  manufactured  products  do  not 
consider  the  most  recently  announced 
prices  as  a  starting  point  for  determining 
what  prices  to  pay  their  producers. 
When  butter  and  cheese  prices  are 
determined  at  an  exchange,  both  buyers 
and  sellers  use  the  exchange  prices  in 
arriving  at  the  prices  at  which  products 
will  move.  Ultimately,  prices  move  in 
response  to  supply  and  demand 
conditions  in  the  marketplace. 

Basic  Formula  Price  Replacement 

Application  of  the  BFP  and  USC 
Committees'  criteria  for  BFP 
replacement  to  the  various  BFP 
alternatives  and  consideration  of 
comments  received  in  response  to  the 
proposed  rule  resulted  in  the 
determination  that  the  component 
pricing  product  price  formulas 
contained  in  this  final  rule  best  meet  the 
stated  goals  and  criteria  for  the 
replacement  of  the  BFP. 

A  BFP  based  on  commodity  prices  is 
subject  to  the  same  problems  of  stability 
as  the  underlying  commodity  prices.  For 
the  most  part  product  price  formulas  do 
not  reduce  the  volatility  in  producer 
milk  prices. 

Product  price  formulas  are  relatively 
simple  to  compute  and  understand,  and 
may  be  applied  uniformly,  or  on  a 
regional  basis,  accommodating 
differences  in  yields  or  make 
allowances.  Product  prices  established 
in  a  relatively  free  and  open  interaction 
between  supply  and  demand  directly 
translate  the  value  of  the  finished 
products  to  the  value  of  milk  and  its 
components.  Therefore,  they  have  a 
sound  economic  underpinning. 

Product  price  formidas  can  require 
increased  data  collection,  particularly  if 
industry  insists  that  data  used  in  the 
formulas  be  audited. 

The  predictability  of  prices  computed 
from  product  price  formulas  should  be 
reasonably  good,  or  at  least  no  worse 
than  predictability  of  the  imderlying 
commodity  prices.  Short  run 
predictability  may  improve  since  all 
information  needed  to  compute  prices  is 
reported  on  an  ongoing  basis.  This 


contrasts  with  the  present  BFP 
computation  in  which  the  base  month 
Minnesota-Wisconsin  price  is  not 
reported  until  the  actual  basic  formula 
price  is  announced. 

Product  price  formulas  are 
transparent,  since  the  information  to 
compute  the  price  is  available,  and  the 
effect  of  a  change  in  commodity  prices 
or  one  of  the  other  factors  may  be 
observed  and  quantified. 

This  final  rule  replaces  the  current 
BFP  with  a  multiple  component  pricing 
(MCP)  system  which  vrill  determine 
butterfat,  protein,  and  other  solids 
prices  for  milk  used  in  Class  m  products 
and  butterfat  and  nonfat  solids  prices 
for  milk  used  in  Class  FV  products. 

Numerous  comments  were  received, 
primarily  before  issuance  of  the 
proposed  rule,  concerning  whether  the 
revised  orders  should  keep  Class  III-A 
(i.e.  a  four  class  market)  or  whether  all 
hard  manufactured  products  should  be 
priced  in  Class  III.  The  opposition  to 
Class  ni-A  centered  around  two  issues: 
(1)  The  integrity  of  the  classified  pricing 
system,  and  (2)  the  perception  that  a 
butter/nonfat  dry  milk  class  would 
reduce  producer  pay  prices.  The 
supply/demand  for  butter  and  nonfat 
dry  milk  is  sufficiently  different  from 
the  supply/demand  for  cheese  to  justify 
separate  classification  and  pricing.  In 
addition,  the  decision  to  use  the  higher 
of  the  Class  III  or  Class  IV  price  for 
determining  the  Class  I  price,  and  base 
the  Class  n  price  on  the  Class  IV  price, 
should  more  accvuately  reflect  the  value 
of  these  different  categories  of  use. 

Changes  in  the  cheese  market  have  a 
major  impact  on  the  dairy  industry.  The 
cheese  industry  has  evolved  fttjm 
cheese  production  being  a  means  of 
surplus  milk  storage  and  removal  to  a 
competitive  consumer  demand-driven 
industry.  More  milk  is  used  in  cheese 
production  nationally  than  is  used  in 
Class  I.  The  nonfat  dry  milk  industry  is 
now  one  which  balances  surplus  milk 
storage  and  removals.  This  category  is 
also  evolving,  with  increasing 
commercial  uses  for  non&t  dry  milk, 
and  dry  milk  products  formiilated  for 
specific  needs.  Increasing  quantities  of 
nonfat  dry  milk  are  being  produced  for 
use  in  other  dairy  products  and  the  food 
and  pharmaceutical  industries. 

The  separation  of  manufacturing  milk 
into  two  classes  will  assure  that  shifts 
in  demand  for  any  one  manufactiired 
product  will  not  lower  the  prices  for 
milk  used  in  all  other  classifications, 
including  Class  I  prices.  Recent  milk 
price  increases  have  been  attributed  to 
increased  cheese  values.  Many  people 
expect  that  per  capita  cheese 
consumption  will  continue  to  grow. 
However,  some  warn  of  impending 


market  saturation  as  more  cheese  plant 
capacity  materializes  and  consumer 
tastes  and  preferences  change.  Cheese 
consumption  patterns  are  based  on 
many  factors  outside  the  dairy 
industry's  control.  Health  concerns 
relating  to  changing  demographics, 
changes  in  pizza  consumption  and 
income  growth,  as  well  as  retail  and 
wholesale  inventory  decisions,  etc.,  will 
impact  consumption  and  prices.  A 
recent  report  by  the  Food  and 
Agricultitfal  Policy  Research  Institute 
noted  that  "anjrthfng  that  results  in 
demand  weakness  for  cheese  will  likely 
result  in  a  markedly  different  outlook 
for  the  entire  dairy  sector."  The  adopted 
pricing  system  will  allow  other 
manufactured  products  (i.e.  Class  IV)  to 
move  Class  I  prices,  helping  to  reduce 
the  volatility  in  milk  prices. 

Over  the  last  six  years  cheese  prices, 
and  to  a  lesser  extent  butter  prices,  have 
shown  considerable  fluctuation  while 
the  nonfat  dry  milk  price  remained 
relatively  stable.  Price  changes  for  these 
finished  products  are  indicative  of 
varying  supply/demand  situations  over 
time.  The  stable  nonfat  dry  milk  prices 
and  the  butter  prices  prior  to  the  Call  of 
1995  were  a  reflection  of  large  stocks 
being  carried  in  storage  and  flat 
demand.  Prices  for  nonfat  dry  milk  and 
butter  became  more  volatile  once 
government  inventories  were  depleted 
and  were  no  longer  a  factor  in 
stabilizing  prices.  Butter  prices 
increased  during  May  and  June  of  1997 
in  response  to  demand  for  cream,  while 
both  cheese  and  nonfat  dry  milk  prices 
remained  relatively  flat,  lliese 
differences  in  price  movements  indicate 
separate  supply  and  demand  balances 
for  different  manufactured  dairy 
products. 

Research  cited  in  the  proposed  rule 
supports  the  conclusion  that  the 
different  supply  and  demand 
characteristics  for  the  cheese  and  butter/ 
nonfat  dry  milk  market  segments 
warrant  separate  classification  and 
prices.  This  pricing  plan  will  allow  the 
market-clearing  price  level  of  each  of 
these  manufactured  products  to  be 
achieved  independent  of  the  other 
products.  As  a  result,  dairy  farmers  will 
be  paid  a  price  which  is  more 
representative  of  the  level  at  which  the 
market  values  their  milk  in  its  different 
uses. 

The  importance  of  using  minimum 
prices  that  are  market-clearing  for  milk 
used  to  make  cheese  and  butter/non&t 
dry  milk  cannot  be  overstated.  The 
prices  for  milk  used  in  these  products 
must  reflect  supply  and  demand,  and 
must  not  exceed  a  level  that  would 
require  handlers  to  pay  more  for  milk 
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than  needed  to  clear  the  market  and 
make  a  profit. 

The  current  BFP  serves  two  functions: 
(1)  A  fixed  differential  is  added  to  the 
current  BFP  to  establish  the  Class  I  and 
Class  n  prices  for  the  second  succeeding 
month;  and  (2)  the  cturent  BFP  serves 
as  the  Class  in  price.  In  some  Federal 
milk  orders,  a  seasonal  adjuster  is  added 
to  the  BFP  to  determine  the  Class  III 
price.  The  BFP  replacement  will 
function  in  a  similar  fashion,  using 
component  prices.  Class  IV  (butter  and    • 
dry  mUk  products)  will  he  priced  on  a 
butterfat  and  nonfat  solids  basis.  Class 
in  (hard  cheese)  will  be  priced  on  a 
butterfet,  protein,  and  other  solids  basis. 
The  price  of  butterfat  will  be  the  same 
in  Class  III  and  Class  IV.  Class  n  will  use 
the  same  butterfat  price  as  Class  m  and 
Class  rv  with  an  adjustment  to  reflect 
the  addition  of  the  Class  n  differential. 
Payments  to  producers  imder  MCP  will 
be  based  on  butterfat,  protein,  and  other 
solids  contained  in  the  producers'  milk, 
in  addition  to  the  producer  price 
diSierential.  Most  Federal  milk  orders 
with  MCP  will  also  contain  an 
adjustment  to  producer  pay  prices  for 
the  somatic  cell  counts  of  producers' 
milk. 

The  producer  price  differential 
reflects  the  collective  value  of 
participation  in  the  marketwide  pool. 
Primarily,  it  represents  the  producer's 
pro  rata  share  of  the  additional  value  of 
Class  I  and  Class  U  use  in  the  market. 
The  butterfat,  protein,  and  other  solids 
prices  are  component  prices  based  on 
the  value  of  the  use  of  milk  in 
manufacturing. 

The  Class  I  price  will  consist  of  a 
Class  I  butter&t  price  and  a  Class  I  skim 
milk  price.  As  modified  from  the 
proposed  rule,  the  Class  I  butterfat  price 
will  be  determined  by  adding  a  fixed 
Class  I  differential  divided  by  100  to  an 
advanced  butterfat  price  computed 
using  product  prices  for  the  most  recent 
two-week  period  for  which  prices  are 
available  on  the  23rd  day  of  the  month 
and  will  apply  to  the  following  month. 
The  Class  I  skim  milk  price  will  be 
determined  by  adding  the  fixed  Class  I 
differential  for  each  order  to  the  higher 
of  an  advanced  Class  III  or  IV  skim  milk 
price,  calculated  by  using  product 
prices  for  the  same  two-week  period. 
The  calculation  of  Class  I  prices  will  be 
the  same  for  both  MCP  and  non-MCP 
markets. 

Annoimcement  of  Class  I  butterfat 
and  skim  milk  prices  in  advance 
eliminates  ciurent  problems  caused  by 
calculating  the  butterfat  differential  after 
the  month  for  which  it  is  effective. 
Handlers  will  have  true  advance  Class  I 
pricing.  There  will  be  three  different 
butterfat  prices  each  month  (Class  I, 


Class  n,  and  other  classes)  but  no 
butterfat  differential.  The  separate  Class 
I  butterfat  price  should  present  no 
administrative  or  verification  problems 
since  Class  I  butterfat  testing  and 
reporting  currently  exists. 

The  prices  for  butterfat,  protein,  and 
other  solids  used  in  Class  IQ  will  be 
computed  as  follows: 
Butterfat  price  j=  ((NASS  AA  Butter 

survey  price — 0.114)/0.82) 
Protein  price  =  ((NASS  cheese  survey 
price— 0.1702)  X  1.405)  +  ((((NASS 
cheese  survey  price — 0.1702)  x 
1.582)— butterfat  price)  x  1.28) 
Other  soUds  price  =  ((NASS  dry  whey 
survey  price — .137)/0.968). 

For  milk  used  in  Class  IV  products  the 
butterfat  price  is  the  same  as  the  Class 
m  butterfat  price,  while  the  nonfat 
solids  price  will  be  computed  as 
follows: 

Nonfat  solids  price  =  ((NASS  nonfat  dry 
milk  survey  price — 0.137)/1.02). 

This  system  of  pricing  best  fits  the 
three  established  goals  and  criteria, 
discussed  previously,  for  a  replacement 
to  the  BFP. 

The  first  goal,  that  a  replacement  for 
the  basic  formula  price  meet  the  supply/ 
demand  criteria  set  forth  in  the  Act,  may 
be  the  most  difficult  to  evaluate 
definitively  since  the  Act  specifically 
mentions  tninifniim  prices  to  producers. 
The  BFP,  as  part  of  a  classified  pricing 
system,  does  contribute  to  minimum 
prices  to  producers.  However,  the  basic 
formula  price  does  not  need  to  be  set  at 
a  level  to  "assure  an  adequate  supply  of 
wholesome  milk"  since  the  BFP  makes 
up  only  a  portion  of  the  minimum  price 
paid  to  farmers.  The  minimum  price  to 
farmers  is  a  weighted  average  of  the 
value  of  all  of  the  milk  in  the  market 
place,  of  which  the  BFP  is  a  part.  The 
BFP  replacement  meets  the  supply  and 
demand  criteria  for  milk  used  in  butter/ 
nonfat  dry  milk  and  cheese  even  though 
the  component  prices  are  established 
bom  finished  product  commodity 
prices.  The  commodity  prices  are  based 
on  a  competitive  marketplace  and 
reflect  the  supply  and  demand  for  those 
products  (Class  III  and  Class  IV)  that 
utilize  approximately  50%  of  the  Grade 
A  milk  supply. 

The  supply  and  demand  for  Grade  A 
milk  is  not  limited  to  one  category  of 
products.  The  same  milk  may  be  used 
for  fluid  or  soft  manufactured  products 
as  well  as  the  Class  m  and  Class  IV 
products  used  to  determine  the  BFP.  As 
a  result,  the  minimum  prices 
established  for  Class  III  and  Class  IV 
reflect  supply  and  demand  for  the  milk 
used  in  all  products. 

In  several  comments  received  in 
response  to  the  proposed  rule, 


commenters  expressed  the  view  that  the 
proposed  product  price  formulas  did 
not  meet  the  requirements  of  the  Act, 
and  that  an  updated  competitive  pay 
price  resembling  the  current  BFP  would 
be  the  appropriate  replacement  for  the 
current  BFP.  For  a  price  to  be 
competitively  established  there  must  be 
a  large  number  of  willing  buyers  and 
sellers.  The  current  base  month  price  is 
established  from  a  survey  of  pay  prices 
for  Grade  B  or  manufacturing  grade  milk 
in  Minnesota  and  Wisconsin.  Whether 
prices  paid  for  Grade  B  milk  are 
representative  of  the  value  of  Grade  A 
milk  is  debatable.  In  addition,  the 
volimie  of  (kade  B  milk  involved 
represents  a  declining  production  base 
from  which  to  gather  pay  prices,  and  the 
number  of  plants  buying  manufacturing 
grade  milk  is  continuing  to  decline, 
with  many  plants  refusing  to  buy 
manufecturing  grade  milk  even  when 
they  need  milk  and  Grade  A  milk  is 
more  expensive.  In  other  situations  the 
manu&cturing  grade  milk  is  procured 
because  the  seller  of  the  milk  is  a 
member  of  the  cooperative  purchasing 
the  milk  and  the  cooperative  will  not 
deny  market  access  to  its  member.  Such 
a  situation  clearly  is  not  competitive. 

The  Act  stipulates  that  the  price  of 
feeds  and  the  availability  of  feeds  be 
taken  into  account  in  the  determination 
of  milk  prices.  This  requirement 
currently  is  fulfilled  by  the  BFP.  If  the 
price  of  feed  increases  the  quantity  of 
milk  produced  would  be  reduced  due  to 
lower  profit  margins.  As  the  milk 
supply  declines,  plants  buying 
manufacturing  milk  would  pay  a  higher 
price  to  maintain  an  adequate  supply  of 
milk  to  meet  their  needs.  As  the 
resulting  farm  profit  margins  increase, 
so  should  the  supply  of  milk.  Likewise, 
the  reverse  would  occur  if  the  price  of 
feed  declines.  The  price  of  feed  is  not 
directly  included  in  the  determination 
of  the  price  for  milk,  but  rather  causes 
a  situation  in  which  the  price  of  milk 
may  increase  or  decrease.  A  change  in 
feed  prices  may  not  necessarily  result  in 
a  change  in  milk  prices.  For  instance,  if 
the  price  of  feed  increases  but  the 
demand  for  cheese  declines,  the  milk 
price  may  not  increase  since  milk  plants 
would  need  less  milk  and  therefore 
would  not  bid  the  price  up  in  response 
to  lower  milk  supplies. 

The  pricing  system  contained  in  this 
decision  will  function  in  the  same 
maimer  as  the  current  pricing  system  by 
accoimting  for  changes  in  feed  costs  and 
feed  supplies  indirectly.  The  product 
price  formulas  adopted  in  this  rule 
should  reflect  accurately  the  market 
values  of  the  products  made  fivm 
producer  milk  used  in  manufacturing. 
As  feed  costs  increase  with  a  resulting 
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decline  in  production,  commodity 
prices  would  increase  as  a  result  of 
manufacturers  attempting  to  secure 
enough  milk  to  meet  their  needs.  Such 
increases  in  commodity  prices  would 
mean  higher  prices  for  milk.  The 
opposite  would  be  true  if  feed  costs 
were  declining.  Additionally,  since 
Federal  order  prices  are  minimum 
prices,  handlers  may  increase  their  pay 
prices  in  response  to  changing  supply/ 
demand  conditions  even  when  Federal 
order  prices  do  not  increase. 

The  second  goal  for  a  BFP 
replacement  is  that  it  shoiild  not  deviate 
greatly  from  the  price  level  of  the 
current  BFP.  In  effect,  prices  established 
by  the  ciurent  BFP  formula  in  the  past 
were  used  as  a  benchmark  to  compare 
how  well  the  product  price  formulas 
adopted  in  this  decision  tracked  the 
supply  and  demand  conditions 
exhibited  by  the  BFP.  Several 
comparisons  of  the  basic  formula  price 
replacement  were  made  to  the  current 
BFP  to  determine  whether  the  price 
computation  formulas  result  in  a  price 
level  for  milk  used  in  manufoctured 
products  that  is  reasonably  close  to  the 
current  BFP.  It  must  be  recognized  that 
after  the  initial  implementation  of  the 
revised  prices,  supply  and  demand 
factors  will  interact  to  adjust  the  actual 
price  level  to  reflect  the  market  for  milk 
used  in  manufactured  dairy  products. 

Protein,  butterfat,  and  other  solids 
values  were  combined  to  compute  a 
Class  in  hundredweight  price  using 
standard  factors  of  3.1  for  protein  and 
5.9  for  other  solids  contained  in  skim 
milk,  and  3.5  for  butterfat.  The  resulting 
price  averaged  $0.47  or  3.7  percent 
below  the  current  BFP  for  the  60-month 
period  of  January  1994  through 
December  1998.  The  Class  IV 
himdredweight  price,  computed  from 
the  butterfat  price  times  3.5  and  the 
nonfat  solids  price  using  a  standard 
factor  of  9  for  nonfat  solids  contained  in 
skim  milk,  averaged  $0.50  or  3.9  percent 
below  the  current  BFP  during  the  same 
period.  The  replacement  Class  in  and 
Class  rV  prices  were  both  highly 
correlated  with  the  current  basic 
formula  price.  The  Class  III  price  had  a 
.981  correlation  coefficient  while  the 
Class  IV  price  had  a  .744  correlation 
coefficient. 

The  above  comparisons  are  based  on 
applying  the  component  pricing 
formulas  to  commodity  prices  tihat  were 
in  effect  during  the  period  examined. 
Therefore,  price  level  comparisons  can 
only  provide  an  indication  of  how  the 
BFP  replacement  prices  may  have 
behaved.  The  current  BFP  has  been 
responding  to  changing  market 
conditions,  while  the  replacement 
formulas  are  applied  to  historic  data 


which  has  exhibited  changes  over  time 
in  response  to  existing  price  levels, 
rather  than  marketing  conditions  that 
would  have  occurred  under  the  BFP 
replacement.  Additionally,  the  current 
BFP  may  have  a  greater  tendency  to 
reflect  supply  and  demand  conditions 
in  Minnesota  and  Wisconsin  rather  than 
national  supply/demand  conditions. 
The  formulas  in  this  decision  use 
national  commodity  price  series, 
thereby  reflecting  the  national  supply 
and  demand  for  dairy  products  and  the 
national  demand  for  milk. 

The  basic  formula  price  replacement 
also  meets  the  third  primary  goal.  The 
formulas  have  the  ability  to  respond  to 
supply /demand  changes.  The  Class  m 
and  class  IV  prices  should  respond 
appropriately  since  the  formulas  use 
NASS-surveyed  commodity  prices  that 
reflect  national  supply  and  demand  for 
these  commodities. 

Overall,  the  BFP  replacement 
formulas  (for  Class  m  and  Class  IV) 
meet  the  established  criteria  necessary 
for  a  BFP  replacement.  The  formulas  are 
relatively  simple  to  use  and  can  be 
applied  uniformly.  The  formulas  are 
transparent  and  the  Class  m  and  Class 
IV  formulas  meet  the  sound  economics 
criterion. 

In  the  near  term,  the  use  of  NASS 
survey  prices  may  reduce  the  ability  to 
predict  Federal  order  class  prices  since 
there  is  a  limited  history  of  using  NASS 
survey  prices.  Predictability  should 
improve  over  time  as  the  relationship 
between  the  survey  prices  and  easily- 
tracked  exchange  prices  becomes 
apparent  to  industry  observers. 

The  formulas  used  in  the  basic 
formula  price  replacement  likely  will 
result  in  prices  Uiat  are  less  stable  than 
the  current  BFP.  Unlike  the  current  BFP, 
in  which  commodity  updates  are  used 
to  adjust  the  producer  pay  price  survey, 
changes  in  product  prices  will  be  the 
sole  determinants  of  changes  in 
component  prices.  Past  observation  of 
competitive  pay  prices  and  commodity 
prices  indicates  that  generally 
competitive  pay  prices  do  not  move  as 
quickly  as  commodity  prices.  Since  the 
current  BFP  is  based  primarily  on  the 
base  month  survey  price,  the 
commodity-driven  price  series  adopted 
in  this  rule  will  react  more  quickly  to 
changes  in  the  commodity  markets  than 
the  current  BFP  reacts. 

Make  Allowances 

Use  of  an  economic  engineering 
approach  to  determine  appropriate 
make  allowances  was  investigated. 
Neither  the  time  nor  the  resources  are 
available  to  construct  models  for 
determining  appropriate  make 
allowances  at  this  time.  As  an 


alternative,  various  sources  were  used  to 
determine  appropriate  make  allowances 
for  the  basic  formula  price  replacement. 
Research  by  Stephenson  and  Novakovic 
of  Cornell  University  indicates  that 
resiilts  obtained  by  using  an  economic 
engineering  approach  can  be 
comparable  to  a  survey  of  plants. 
Resources  may  need  to  be  devoted  to 
developing  an  economic  engineering 
model,  a  survey,  or  a  combination  of  the 
two. 

The  make  allowances  contained  in  the 
proposed  rule  were  developed  primarily 
from  make  allowance  studies  conducted 
at  and  published  by  ComeU  University 
and  an  analysis  of  manufacturing  plant 
size  in  relationship  to  the  data 
contained  in  the  Cornell  studies. 
Audited  cost  of  production  data 
published  by  the  California  Department 
of  Food  and  Agriculture  was  also  used 
in  determining  a  reasonable  level  of 
make  allowances. 

The  proposed  rule  make  allowances 
used  in  computing  the  component 
prices  for  Class  in  and  Class  IV  resulted 
in  per  hundredweight  prices  which  did 
not  deviate  greatly  on  average  from  the 
ctirrent  BFP  over  the  period  analyzed, 
one  of  the  criteria  for  a  basic  formula 
price  replacement.  During  the 
September  1991  through  May  1997 
period  on  which  the  analysis  in  the 
proposed  rule  was  based,  the  proposed 
Class  m  price  level  would  have 
averaged  $0.26  per  himdredweight 
above  the  current  BFP,  with  Class  IV 
prices  averaging  $0.22  per 
hundredweight  below. 

Nearly  all  comments  received  relating 
to  make  allowances  asserted  that  the 
proposed  rule  allowances  were 
understated.  Both  handler  and  producer 
interests  argued  that  failure  to  cover 
processors'  costs  of  converting  milk  to 
finished  products  results  in  a 
disincentive  to  produce  finished  dairy 
products.  They  expressed  concern  that 
the  disincentive  would  discourage 
investment  in  the  manufacturing  sector, 
leading  to  reduced  manufacturing 
capacity  and  reduced  outlets  for 
producers'  milk.  A  few  commenters 
stated  that  make  allowances  should 
cover  the  costs  of  only  the  most  efficient 
processors,  and  others  objected  to  the 
inclusion  of  any  make  allowances, 
which  they  characterized  as  a  charge 
against  producers  to  pay  processors  for 
processing  milk. 

Producers  objected  to  the  inclusion  of 
manufactiiring  allowances  for  milk 
processors  while  no  allowance  is  made 
for  producers  to  recognize  any  fixed 
recovery  of  the  cost  of  producing  milk. 
The  current  pricing  system,  using  the 
BFP,  also  does  not  assure  producers  a 
fixed  rate  of  return.  However,  because 
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the  BFP  is  based  on  a  competitive  pay 
price  of  what  manufacturers  pay  dairy 
farmers  for  milk,  the  manufacturers' 
make  allowance  has,  in  effect,  been 
deducted  from  prices  received  from  the 
sale  of  manufactured  products  before 
the  pay  prices  are  reported.  Therefore 
the  differences  between  the  current 
pricing  system  using  the  BFP  and  the 
pricing  system  contained  in  this 
decision  with  respect  to  make 
allowances  deals  with  the  level  and 
stability  of  make  allowances  rather  than 
their  existence. 

National  Milk  Producers  Federation 
(NMPF)  supported  use  of  a  survey  of 
dairy  product  manufacturing  costs  that 
has  been  conducted  by  the  Rural 
Cooperative  Business  Service  (RGBS), 
with  some  modifications,  to  establish 
Federal  order  make  allowances.  Many 
other  comments  supported  the  NMPF 
position.  NMPF  suggested  adding  a 
marketing  cost  allowance  of  $0,015  per 
pound  of  product  to  the  manufacturing 
costs.  NMPF  explained  that  the  addition 
of  the  marketing  allowance  was 
necessary  since  the  NASS  price  data 
that  will  be  used  in  the  formulas 
includes  the  marketing  costs  covered  by 
the  $0,015. 

The  RGBS  survey  contains  data  for  six 
cheese  plants,  six  non&t  dry  milk  plants 
and  five  butter  plants.  In  addition,  the 
survey  results  include  manufactiiring 
data  from  three  dry  whey  plants.  The 
plants  included  in  the  survey  represent 
a  wide  geographic  representation  of  the 
United  States.  Given  the  limited  nxmiber 
of  plants  involved  in  the  study, 
however,  regional  information  is 
imavailable.  The  siuvey  results  also 
represent  a  range  of  packaging  types 
which  can  affect  the  final  make 
allowance. 

International  Dairy  Foods  Association 
(IDF A)  suggested  that  make  allowances 
be  determined  by  computing  weighted 
averages  of  the  results  of  the  RGBS 
siirvey  and  the  California  audited  make 
allowances.  IDFA  also  included  a 
$0,015  marketing  cost  adjustment  as 
well  as  adjusting  the  RGBS  make 
allowance  to  incorporate  the  same 
return  on  investment  that  is  included  in 
the  California  make  allowance.  IDFA 
and  numerous  other  commenters 
explained  that  a  return  on  investment  is 
necessary  for  manufacturers  to  continue 
to  invest  in  plants  and  equipment 

A  niunber  of  comments  were  filed 
urging  that  make  allowances  be 
determined  by  auditing  manufacturing 
plants  in  the  same  manner  practiced  by 
the  State  of  California.  Proponents 
explained  that  California  has  had  long 
and  successful  experience  with  auditing 
make  allowances  and  that  a  similar 


procedure  coidd  and  should  be 
implemented  in  Federal  orders. 

At  this  time  the  use  of  the  RGBS  study 
and  the  California  data  are  deemed  to  be 
adequate  for  determining  the  initial 
make  allowances  contained  in  this 
decision.  Several  problems  exist  with 
auditing  make  allowances.  First,  the 
Federal  milk  order  system  currently  is 
not  equipped  to  handle  the  type  of 
audits  necessary  for  determining 
appropriate  make  allowances.  An 
increase  in  market  administrator 
administrative  fees  would  be  required  to 
acquire  and  train  auditors  to  conduct 
the  make  allowance  audits,  since  these 
audits  woidd  have  to  be  done  in 
addition  to  the  ciirrent  audit  program. 
Since  most  Glass  III  and  Glass  IV 
manufacturing  is  done  in  plants  that 
cuirendy  are  unregidated,  authority  to 
audit  these  plants  to  obtain  make 
allowance  data  would  need  to  be 
obtained.  In  addition,  the  industry  may 
request  a  hearing  on  an  expedited  basis 
and  present  relevant  data  to  justify 
changing  make  allowances.  Therefore, 
there  is  no  current  plan  to  begin 
auditing  manufactiuing  plants  for  the 
purpose  of  obtaining  make  allowance 
data. 

The  level  of  the  make  allowances 
included  in  this  decision  is  based  on 
input  by  all  sectors  of  the  dairy 
industry.  If  the  make  allowances  are 
established  at  too  low  a  level, 
manufacturers  will  fail  to  invest  in 
plants  and  equipment,  and  reduced 
production  capacity  will  result.  If  the 
make  allowances  are  established  at  too 
high  a  level  there  will  be  imwarranted 
incentive  to  increase  capacity  above  the 
needs  of  the  industry,  leading  to 
overcapacity  and  resiUting  losses  to 
manufacturers.  Either  scenario  woidd 
not  be  in  the  best  interest  of  the  dairy 
industry.  Manufacturing  plant  operators 
who  find  the  level  of  make  allowances 
inadequate  compared  to  their  actual 
costs  also  have  the  alternative  to  not 
participate  in  a  Federal  order 
marketwide  pool. 

Most  commenters  agreed  with  NMPF 
and  IDFA  that  the  make  allowances 
proposed  to  be  used  for  the  butterfat  and 
nonfat  solids  prices  were  too  low,  and 
the  resulting  prices  too  high.  NMPF 
suggested  that  a  make  allowance  of 
$.1327  per  pound  of  butter  (plus  the 
$.0015  marketing  cost,  or  $.1342)  would 
be  appropriate  for  use  in  the  butterfat 
price  calculation,  and  IDFA  favored  a 
make  allowance  of  $.114,  compared  to 
the  proposed  make  allowance  of  $.079. 
Several  commenters  suggested  use  of 
California  make  allowances. 

The  formula  for  determining  the 
butterfat  price  for  butterfat  used  in  Glass 


ni  and  Glass  IV  products  will  be 
computed  using  the  following  formula: 
Butterfat  price  =  ((NASS  AA  Butter 
survey  price- 0.1 14)/82). 

The  make  allowance  of  $0,114  per 
poimd  of  butter  is  determined  by  adding 
to  the  RGBS  survey  make  allowance  a 
marketing  cost  of  $0,015  and  a  return  on 
investment  of  $.0068,  which  is  the  same 
return  on  investment  included  with  the 
California  butter  processing  cost.  The 
RGBS  make  allowance  included 
packaging  costs  for  print  butter; 
therefore,  $0.0175  was  deducted  bom 
the  make  allowance  to  adjust  for  the 
difference  between  print  and  bulk  butter 
packaging.  The  California  butter 
processing  cost  was  also  adjusted  by  the 
$0,015  marketing  cost.  A  weighted 
average  make  allowance  was  then 
computed  using  the  adjusted  RGBS 
make  allowance  and  pounds  of  butter 
contained  in  the  RGBS  survey  and  the 
adjusted  California  butter  processing 
cost  and  the  poimds  of  butter 
represented  by  the  California  butter 
plant  audit.  The  resulting  make 
allowance  of  $0,114  is  $0,035  greater 
than  the  $0,079  make  allowance 
contained  in  the  proposed  rule.  An 
increase  in  the  butter  price  formula 
make  allowance  will  allow  plants  to 
recover  a  larger  percentage  of  the  costs 
of  producing  butter  than  imder  the 
proposed  rule. 

Comments  on  the  computation  of  a 
nonfat  soUds  price  included  suggestions 
by  NMPF  that  the  nonfat  dry  milk  make 
allowance  level  should  be  $.1245  plus 
the  $.0015  marketing  cost,  or  $.126,  and 
by  IDFA  that  $.137  would  be  an 
appropriate  level,  compared  to  the  $.125 
used  in  the  proposed  rule.  Several  other 
commenters  favored  the  California  make 
allowance,  suggesting  something  in  the 
$.135-$.14  per  pound  range  for  nonfat 
dry  milk. 

The  formula  for  computing  the  nonfat 
solids  prices  for  milk  used  in  Glass  IV 
will  be  as  follows: 

Nonfat  solids  price  =  ((NASS  nonfat  dry 
milk  survey  price -0.137)/1.02). 

As  in  the  case  of  computing  the 
butterfat  make  allowance,  the  nonfat 
solids  make  allowance  is  a  weighted 
average  of  the  RGBS  survey  and  the 
California  processing  costs.  A  marketing 
cost  of  $0,015  and  a  return  on 
investment  of  $0.0159  was  added  to  the 
RGBS  survey  while  the  $0,015 
marketing  cost  was  added  to  the 
California  price.  The  resulting  make 
allowance  of  $0,137  per  poimd  of  nonfat 
dry  milk  is  $0,012  more  than  the 
proposed  rule  make  allowance  of 
30.125.  The  resulting  increase  in  the 
make  allowance  will  allow  plants  to 
recover  a  larger  percentage  of  the  cost  of 
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producing  nonfat  dry  milk  than  they 
would  have  using  the  make  allowance 
included  in  the  proposed  rule. 

In  addition  to  revising  the  make 
allowance  for  computing  the  nonfat 
solids  price,  the  yield  factor  is  also 
adjusted.  In  the  proposed  rule  a  yield 
factor  of  .96  was  used  in  the  nonJFat 
solids  formula.  The  .96  was  intended  to 
represent  the  96  pounds  of  solids  in  100 
pounds  of  nonfat  dry  milk.  Most  parties, 
including  IDFA  and  NMPF,  commented 
that  the  .96  was  inappropriate  and  that 
a  factor  of  1.02  was  more  appropriate. 
Since  buttermilk  powder  is  also  a 
product  of  manufacturing  butter  and 
nonfat  dry  milk,  its  value  needs  to  be 
addressed.  Because  the  proposed  rule 
did  not  account  for  the  yield  of 
buttermilk,  the  .96  factor  was 
appropriate.  However,  failing  to  accoimt 
for  buttermilk  powder  resulted  in 
overstating  the  nonfat  solids  price  since 
the  poimds  of  nonfat  soUds  were 
understated.  Use  of  the  1.02  factor 
allows  the  nonfat  solids  contained  in 
nonfat  dry  milk  and  buttermilk  powder 
to  be  accounted  for,  and  the  value  of  all 
nonfat  solids  to  be  accurately  reflected 
in  the  nonfat  solids  price. 

The  results  of  the  revisions  made  to 
the  butterfat  and  nonfat  solids  formulas 
yield  a  Class  IV  himdredweight  price 
that  would  have  averaged  four  cents 
below  the  current  Class  III-A  price  and 
fourteen  cents  above  the  California  4a 
price  over  the  period  of  January  1994 
through  December  1998.  These  results 
address  the  major  concern  of  many  of 
the  comments  that  the  Class  IV  prices  in 
the  proposed  rule  were  too  far  out  of 
alignment  with  California  4a  prices  for 
Federal  order  plants  to  be  competitive. 
The  more  important  criteria  of  reflecting 
supply  and  demand  is  also  met  by  the 
revised  formulas.  Research  by  Knutson, 
Anderson,  Awokuse,  and  Siebert 
showed  that  the  formulas  contained  in 
the  proposed  rule  outperformed  the 
current  basic  formula  price  in  reflecting 
supply  and  demand.  Under  the  revised 
formulas  the  level  of  prices  will  be 
changed,  but  not  their  relationship  to 
supply  and  demand. 

Nearly  all  comments  on  the  cheese 
make  allowance  proposed  for  use  in 
computation  of  the  protein  price 
described  the  proposed  $  .127  make 
allowance  as  too  low,  resulting  in  a  too- 
high  protein  price.  NMPF  supported  use 
of  the  RCBS  survey  results  {$  .1421), 
which  were  somewhat  higher  than  the 
proposal.  IDFA  supported  using  an 
average  of  the  RCBS  survey  and 
California  make  allowances,  which 
generally  are  higher  still  ($  .152).  A 
number  of  other  commenters  argued 
that  the  proposed  cheese  make 
allowance  would  cover  the  cost  of 


making  none  of  the  cheese  made  in 
California.  The  Dairy  Institute  of 
California  advocated  make  allowances 
of  at  least  $.17  for  blocks  and  $.14  for 
barrels. 

Many  commenters  insisted  that  barrel 
cheddar  cheese  prices  should  be 
included  in  a  weighted  average  with 
block  cheddar  prices  since  much  more 
barrel  cheese  is  produced  than  block 
cheese.  NMPF  urged  that  the  barrel 
price  not  be  included  because  barrels 
don't  have  uniform  composition,  and 
because  the  use  of  such  prices  would 
have  the  effect  of  unnecessarily 
reducing  prices  to  producers.  Other 
commenters  suggested  that  if  barrel 
prices  are  included,  they  should  be 
increased  by  3  cents  per  poimd  to  make 
up  for  the  difference  in  packaging  costs. 
Still  other  commenters  argued  that  all 
varieties  of  cheese  should  be  included 
in  the  NASS  price  survey  to  assure  that 
all  cheese  value  is  captured. 

The  formida  for  computing  the 
protein  price  for  milk  used  in  Class  HI 
is  as  follows: 

Protein  price  =  ((NASS  cheese  survey 
price  -  0.1702)  x  1.405)  +  ((((NASS 
cheese  survey  price  -  0.1702)  x 
1.582)  -  butterfat  price)  x  1.28) 

The  NASS  cheese  siuvey  price  will  be 
determined  by  adding  three  cents  to  the 
moisture-adjusted  barrel  price  and  then 
computing  a  weighted  average- price 
using  the  block  cheese  price  and  the 
adjusted  barrel  price  times  the  pounds 
of  each  cheese  type  in  the  NASS  survey 
and  dividing  by  the  total  pounds  of 
block  and  barrel  cheese  in  the  NASS 
survey.  Including  both  block  and  barrel 
cheese  in  the  price  computation 
increases  the  sample  size  by  about  150 
[>ercent,  giving  a  better  representation  of 
the  cheese  market.  Since  the  make 
allowance  of  $0.1702  is  for  block 
cheese,  the  barrel  cheese  price  must  be 
adjusted  to  account  for  the  difference  in 
cost  for  making  block  versus  barrel 
cheese.  The  three  cents  that  is  added  to 
the  barrel  cheese  price  is  generally 
considered  to  be  the  industry  standard 
cost  difference  between  processing 
barrel  cheese  and  processing  block 
cheese. 

The  make  allowance  used  in 
computing  the  protein  price,  $0.1702, 
was  established  by  computing  a 
weighted  average  make  allowance  using 
the  RCBS  survey  and  the  California 
processing  costs.  The  RCBS  survey  was 
adjusted  by  adding  a  marketing  cost  of 
$0,015  and  a  return  on  investment  of 
$0.0104  for  a  total  of  $0.1540  while  the 
California  processing  costs  were 
increased  by  a  marketing  cost  of  $0,015 
for  a  total  of  $0.1855.  The  weighted 
average  was  then  computed  by 


multipljring  the  poimds  of  cheese 
represented  in  each  study  by  the 
respective  prices.  The  resulting  total 
was  divided  by  the  total  poimds  of 
cheese  represented  by  the  studies. 

The  factors  used  in  the  formulas  for 
computing  component  prices  are 
determined  by  the  quantity  of  the 
component  in  the  commodity,  except 
for  protein,  for  which  the  Van  Slyke 
yield  formula  is  used.  In  the  protein 
formula,  the  1.405  and  1.582  are  yield 
factors  derived  from  the  Van  Slyke 
cheese  yield  formula.  Both  the  1.405 
and  1.582  factors  are  determined  by 
calculating  the  change  in  cheese  yield  if 
an  additional  ten&  of  a  pound  of 
protein  or  butterfat  is  contained  in  the 
milk,  holding  everything  else  constant 

The  proposed  rule  us»d  a  1.32  factor 
times  the  cheese  price  for  use  in 
computing  the  protein  price.  The 
change  to  a  fector  of  1.405  reflects  the 
use  of  true  protein  as  the  basis  for 
payments  for  protein  rather  than  using 
a  measurement  of  "total  nitrogen"  for 
the  protein  content  of  milk.  The 
resisting  protein  price  will  be  for  a 
pound  of  "true  protein." 

Total  nitrogen  protein  content  and 
true  protein  content  both  result  from 
chemical  (Kjeldahl)  testing  methods 
approved  for  determining  the  protein 
content  of  dairy  products  by  the  - 
Association  of  Official  Analytical 
Chemists.  When  expressing  protein 
based  on  total  nitrogen,  the  protein 
percentage  is  over-stated  by  the  amount 
of  non-protein  nitrogen  (which  has  little 
or  no  effect  on  dairy  product  yields) 
present  in  the  milk.  Therefore,  when 
milk  is  priced  on  the  basis  of  its  true 
protein  content  rather  than  its  content  of 
protein  measured  by  total  nitrogen,  the 
price  per  pound  of  protmn  should  be 
higher. 

Currently,  nearly  all  testing  of  milk 
for  payment  purposes  is  performed 
using  infrared  electronic  testing 
equipment.  At  the  wave-length  filter  at 
which  protein  is  measured,  only  true 
protein  is  detectable.  To  calibrate  for 
total  nitrogen  a  bias  factor  has  to  be 
used  to  compensate  for  the  non-protein 
nitrogen.  It  is  also  likely  that  the  level 
of  non-protein  nitrogen  will  vary  in 
every  set  of  calibration  samples,  creating 
more  problems  in  accurately  calibrating 
electronic  infrared  instruments. 
Calibration  for  the  true  protein  content 
of  milk  is  more  accurate  than  the 
calibration  for  total  nitrogen  protein. 
Because  the  accuracy  of  testing  for  true 
protein  is  higher  than  for  total  nitrogen 
protein,  which  has  relatively  little 
value.  Federal  milk  orders  should  price 
milk  on  the  basis  of  its  true  protein 
content  rather  than  its  total  nitrogen 
protein  content. 
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Comments  on  the  proposed  rule 
included  discussion  of  the  proposal  to 
incorporate  the  difference  in  butter&t 
value  between  cheese  and  butter  within 
the  protein  price.  NKCF  suggested  that 
the  .90  factor  that  results  in  a  1.582 
multiplier  should,  instead,  be  .91  and 
result  in  a  1.60  multiplier  because  that 
fector  more  closely  reflects  the  current 
retention  of  butterfat  in  cheddar  cheese 
manufacturing.  The  IDFA  comment 
argued  that  using  the  1.60  multiplier 
would  increase  an  already-high  protein 
price.  Another  comment  urged  that  the 
Grade  A  butter  price  be  used  instead  of 
the  AA  price,  because  the  value  of 
butterfat  in  cheese  shouldn't  be 
increased  over  its  value  in  butter. 
Further,  the  comment  argued  that  the 
additional  value  of  butterfat  in  cheese  is 
added  by  the  cheesemakers,  and 
shouldn't  be  used  to  increase  prices  to 
producers. 

Since  Class  m  includes  other  tjrpes  of 
cheese,  such  as  mozzarella  that  has  a 
lower  fat  retention  than  cheddar  cheese, 
increasing  the  value  attributed  to  that 
retention  is  not  appropriate.  Increasing 
the  protein  price  for  all  milk  used  in 
Class  HI  based  on  only  a  portion  of  the 
products  included  in  Class  in  would  put 
the  other  Class  in  products  at  a 
competitive  disadvantage.  Calculation 
of  a  Tninitniiin  price  will  enable 
handlers  to  adjust  prices  paid  to 
producers  to  account  for  additional 
value  above  the  minimum  Federal  order 
prices.  Therefore,  the  1.582  factor  will 
be  used  in  the  protein  price  formula 
contained  in  this  decision. 

Since  Class  m  and  Class  IV  use  the 
same  butterfat  price,  accotmting  for  the 
difference  in  value  of  butterfat  in  cheese 
versus  the  value  of  butterfat  in  butter  is 
necessary.  This  difference  in  value  is 
included  with  the  protein  price 
calculation  as  a  means  of  quantifying 
the  amount  by  which  the  value  of 
butterfat  in  cheese  varies  from  the  value 
of  butterfat  in  butter.  Attributing  the 
additional  value  to  protein  is  possible 
because  it  is  the  casein  in  protein  that 
foims  the  molecular  matrix  that  retains 
the  butter&t  in  cheese.  Without  enough 
protein  in  milk  to  retain  the  butterfat  in 
cheese,  the  butterfet  would  have  a  lower 
value  in  whey  butter  in  most  months. 
The  ratio  of  butterfat  to  protein,  1:1.28, 
is  calculated  from  the  protein  and 
butterfet  yield  fectors  of  1.405  and 
1.582. 

An  alternative  to  incorporating  the 
butterfet  value  in  cheese  with  the 
protein  price  is  to  compute  a  separate 
butterfat  price  for  Class  m.  This  would 
be  a  relatively  simple  formula  to 
compute.  However,  having  multiple 
butterfat  prices  would  require  full  plant 
accountability  of  components  in  aU 


manufacturing  plants.  The  resulting 
increased  accoimting,  reporting,  and 
administrative  costs  were  determined  to 
not  be  warranted  when  viewed  against 
the  small  gain  from  having  an  additional 
butterfat  price. 

Use  of  the  protein  price  formula 
adopted  in  this  decision  wUl  increase 
the  protein  price  by  approximately  15 
cents  per  poimd  when  compared  with 
calculating  the  protein  price  on  the 
basis  of  total  nitrogen  protein.  However, 
the  increase  is  almost  entirely  negated 
by  the  lower  content  of  true  protein  than 
of  total  nitrogen  protein  in  milk.  On  a 
hundred wei^t  basis,  the  change  to  true 
protein  results  in  an  increase  to  the 
Class  in  price  of  an  average  of  2  cents 
when  compared  to  the  formida  using 
total  nitrogen  protein. 

Use  of  true  protein  instead  of  total 
nitrogen  protein  for  determining 
payments  to  producers  should  have  a 
minimal  impact  on  producer  revenues. 
Producers  with  relatively  high  levels  of 
non-protein  nitrogen  in  their  milk  could 
see  a  slight  drop  in  their  revenue 
derived  from  the  protein  content  of  their 
milk. 

In  addition  to  rhanging  the 
coefficients  in  the  protein  price  formula 
to  adjust  for  the  use  of  true  protein,  the 
fixed  protein  and  other  solids  values 
used  in  computing  a  per  hundredweight 
Class  m  price  must  be  adjusted. 
Accordingly,  the  Class  IH  price  will  be 
computed  by  multiplying  the  butterfat 
price  by  3.5  and  adding  the  result  of 
multiplying  .965  times  the  siun  of  3.1 
times  the  protein  price  and  5.9  times  the 
other  sohds  price. 

In  comments  filed  in  response  to  the 
proposed  rule,  NMPF  suggested  a 
$.1575  whey  make  allowance  plus  the 
$.0015  marketing  cost,  for  $.1590,  rather 
than  the  $.10  proposed.  IDFA  argued 
that  a  $.171  miske  allowance  would  be 
more  appropriate.  Wisconsin 
Cheesemakers  indicated  that  the  Class 
ni  price  should  not  include  a  value  for 
whey,  as  it  frequently  represents  a  cost 
to  manufacturers.  The  Dairy  Institute  of 
California  agreed  that  a  whey  factor 
should  not  be  included,  but  that  if  it  is, 
the  yield  fector  (divisor)  should  be  .98 
(instead  of  .968). 

The  formula  used  for  computing  the 
other  soUds  price  is:° 
Other  solids  price  =  ((NASS  dry  whey 
survey  price  -  .137)/0.968). 

The  determination  of  the  $0,137  make 
allowances  was  based  on  several  factc^s. 
Whereas  the  other  make  allowances 
were  based  on  a  weighted  average  of  the 
RCBS  study  and  California  make 
allowances,  the  other  solids  make 
allowance  is  based  primarily  on  the 
Cornell  study  of  dry  whey  and  whey 


protein  concentrate  make  allowances. 
The  Cornell  study  was  used  since 
California  does  not  audit  dry  whey 
manufactiuing  costs  and  the  RCBS 
survey  has  very  limited  data  on  dry 
whey  maniilacturing  costs.  The  data  on 
dry  whey  in  the  RCBS  study  expresses 
the  costs  on  a  per  pound  of  cheese  basis 
rather  than  on  a  per  pound  of  dry  whey 
basis.  The  $0,137  figure  is  slightly  above 
the  average  cost  of  tiie  model  plants  in 
the  Cornell  study  and  the  same  as  was 
used  for  nonfat  solids. 

A  value  for  other  solids  is  included  in 
Class  m  to  assure  that  the  Class  m  price 
reflects  most  of  the  value  of  milk  used 
in  Class  IE  products.  In  the  Federal  milk 
orders  currently  pricing  three 
components,  the  other  solids  price  is 
determined  by  subtracting  the  value  of 
butterfat  and  protein  from  the  BFP.  In 
this  final  rule  the  other  solids  price  is 
established  independentiy  of  the 
butterfat  and  protein  price.  Even  though 
there  is  not  a  market  for  other  solids  as 
such,  the  dry  whey  price  was 
determined  to  be  the  best  indicator  of 
value  for  other  solids  and  provides  a 
method  of  accounting  for  and 
distributing  the  value  in  Class  III  milk 
that  is  not  accounted  for  in  the  protein 
and  butterfat  components.  Other 
potential  price  series  that  could  be  used 
to  determine  the  value  of  other  solids 
were  whey  protein  concentrate  and 
lactose.  Under  present  market 
conditions,  dry  whey  offers  more  market 
activity  with  less  specialization  than 
either  whey  protein  concentrate  or 
lactose,  and  therefore  constitutes  a 
better  price  series  for  determining  a , 
minimiun  Federal  order  price. 
Comments  filed  by  several  parties 
supported  the  use  of  dry  whey  for  the 
determination  of  the  other  solids  price. 
The  0.968  factor  in  the  formula 
repi«sents  the  pounds  of  solids 
contained  in  a  pound  of  dry  whey. 

Since  the  maJce  allowances  are 
applied  on  a  component  basis  rather 
than  on  a  hundredweight  of  milk  basis 
comparisons  to  traditional  make 
allowances  may  be  difficult.  Also,  a 
make  allowance  that  may  seem 
reasonable  when  applied  to  a 
component  may  be  seen  as 
inappropriate  when  combined  with  the 
other  components  in  the  finished 
product.  To  evaluate  the  make 
allowances  on  a  per  himdredweight 
basis  the  Class  ID  and  Class  IV  nuOi. 
prices  were  compared  to  the  value  of 
cheese  and  butter/powder  using  the 
CCC  yield  factors.  These  resxilts  were 
compared  to  the  same  calculation  using 
the  current  BFP  and  the  CCC  yield 
factors.  A  comparison  over  time 
between  the  current  level  of  class  prices 
paid  for  producer  milk  and  the  value  of 
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the  manufactured  products  made  from 
that  price  class  of  milk  shows  a 
reasonably  stable  difference  between  the 
two  levels.  This  difference  is  the 
implied  make  allowance. 

The  implied  make  allowance  for 
butter/powder  using  the  cvurent  BFP  for 
the  period  January  1994  through  July 
1998  was  $0.83  per  hundredweight, 
while  the  implied  make  allowance  for 
butter/powder  versus  the  Class  III-A 
price  was  $1.37  per  hundredweight.  The 
implied  make  allowance  calculated  for 
the  Class  IV  price,  based  on  historical 
prices,  would  have  been  $1.41  per 
hundredweight.  With  the  implied  make 
allowance  for  the  Class  IV  price  being 
only  $0.04  from  the  actual  implied  Class 
ni-A  make  allowance,  the  butter  make 
allowance  and  the  nonfat  dry  milk  make 
allowance,  in  combination,  appear  to 
approximate  the  current  implied  make 
allowance. 

Determination  of  the  make  allowance 
for  Class  III  is  more  difficult  than  for 
Class  rv,  in  which  butterfat  and  skim 
solids  make  two  luiique  finished 
products.  In  cheese  manufacture,  most 
of  the  butterfat  remains  in  the  cheese 
with  most  of  the  protein,  and  a  portion 
of  the  protein,  butterfat  and  remaining 
nonfat  solids  are  contained  in  the  whey, 
which  can  be  made  into  various 
products.  The  combination  of  the 
butterfat,  protein,  and  other  solids  make 
allowances  resulted  in  an  implied  make 
allowance  of  $2,72  for  Class  UI  (cheese) 
compared  to  the  implied  make 
allowance  of  $2.21  for  the  current  BFP. 
Even  though  the  implied  make 
allowance  using  the  Class  in  formulas  in 
this  decision  is  greater  than  the  current 
implied  make  allowance  it  is 
appropriate  since  the  CCC  formula  is 
basically  a  cheddar  cheese  yield  formula 
whereas  Class  III  contains  miUtiple 
varieties  of  cheese  and  certain  other 
products.  A  shghtly  larger  make 
allowance  in  Class  III  will  not  place 
makers  of  products  that  have 
significantly  different  cost  structures 
than  cheddar  cheese  at  a  competitive 
disadvantage  when  participating  in 
Federal  orders  relative  to  handlers  who 
do  not  participate  in  the  Federal  orders. 

Changes  in  make  allowances  will 
affect  component  prices  and  per 
himdredweight  milk  values.  A  one-cent 
per  pound  change  in  the  butter  make 
allowance  will  affect  the  butterfat  price 
in  the  opposite  direction  by  $0.0122  per 
pound.  This  would  be  $0.0427  per 
himdredweight  for  milk  at  3.5  percent 
butterfat.  The  butterfat  price  also  is  used 
in  the  computation  of  the  protein  price. 
The  protein  price  will  change  inversely 
to  the  butter  make  allowance  by  $0.0146 
per  poimd  or  $0,046  per  himdredweight 
for  milk  with  3.15  percent  protein.  A 


positive  make  allowance  change  for 
nonfat  dry  milk  will  result  in  a  decline 
in  the  nonfat  solids  price.  A  one-cent 
change  in  the  nonfat  dry  milk  make 
allowance  will  result  in  a  $0.0098  per 
pound  or  $0.0882  per  hundredweight 
opposite  change  in  the  nonfat  solids 
price.  A  one-cent  change  in  the  protein 
make  allowance  will  cause  an  opposite 
change  in  the  protein  price  by  $0.0322 
per  pound  or  $0.1014  per 
hundredweight  for  milk  with  3.15 
percent  protein.  Finally,  a  one-cent 
change  in  the  other  solids  (dry  whey) 
make  allowance  will  change  the  other 
solids  price  by  $0.0103  per  pound  or 
$0.0567  per  hundredweight  in  thd 
opposite  direction. 

This  pricing  system  eliminates  the 
need  for  regional  yields  based  on 
regional  differences  in  milk 
composition.  The  value  of  milk  will  be 
adjusted  automatically  based  on  the 
level  of  components  contained  in  the 
milk  in  each  order  even  though  the 
component  prices  are  the  same 
nationally.  This  automatic  adjustment 
means  that  handlers  will  pay  the  same 
price  per  pound  of  component  but  may 
have  differing  per  hundredweight 
values  based  on  the  milk  component 
levels,  creating  equity  in  the  minimum 
cost  of  milk  used  for  manufacturing 
piuposes. 

Several  comments  were  received 
suggesting  that  regional  BFP 
replacement  prices  be  used  rather  than 
a  national  BFT  replacement.  The 
commenters  explained  that  cheese, 
butter,  and  nonfat  dry  milk  have 
different  values  in  different  regions  of 
the  country,  and  that  the  Cornell  study 
described  a  price  siirface  for  milk  used 
in  manufactured  products  across  the 
United  States.  Therefore,  they 
concluded,  the  replacement  BFP  also 
should  be  determined  regionally. 

This  decision  replaces  the  current 
BFP  with  a  national  Class  III  price  and 
a  national  Class  IV  price.  Although  there 
may  be  some  justification  for  regional 
pricing,  there  are  two  principal  reasons 
for  using  national  pricing.  First,  pricing 
milk  on  the  basis  of  the  pounds  of 
components  contained  in  the  milk 
eliminates  some  of  the  regional 
differences  in  milk  prices.  Second, 
regional  commodity  price  data,  and  for 
that  matter  regional  competitive  pay 
price  data,  are  unavailable.  Resulting 
attempts  to  estimate  regional 
differences,  with  the  ensuing  regional 
differences  of  opinion,  woiUd  yield 
minimal  benefits. 

An  analysis  of  the  basic  formula  price 
replacement  requires  several 
assumptions.  Historical  commodity 
price  surveys  are  not  available  for  all  of 
the  commodities.  Prices  used  as 


substitutes  for  historical  price  survey 
data  in  this  analysis  include  a  cheese 
price  computed  by  comparing  the 
current  NASS  cheese  price  series  to  the 
comparable  NCE/CME  price  series  for 
the  purpose  of  determining  a  historical 
protein  price.  The  NCE/CME  series  was 
then  adjusted  by  means  of  a  regression 
analysis  to  reflect  the  differences 
between  the  NASS  prices  cuid  the 
exchanges.  The  resulting  price  series 
simulates  the  use  of  the  NASS  series  for 
the  time  period  studied.  For  the  butter 
price,  the  data  fitjm  the  "BFP 
Committee  Commodity  Price  Study" 
was  compared  to  the  CME  Grade  AA 
cash  butter  price  series.  The  CME  Grade 
AA  price  series  was  then  adjusted 
accordingly  to  make  it  more  comparable 
with  the  Committee  Price  Study. 
Available  survey  prices  used  were 
nonfat  dry  milk  prices  and  dry  whey 
prices,  both  of  which  are  published 
monthly  by  NASS  in  "Dairy  Products". 
While  a  nonfat  dry  milk  price  and  dry 
whey  price  are  published  in  "Dairy 
Products"  at  the  beginning  of  each 
month  for  the  second  previous  month, 
the  new  weekly  NASS  survey  discussed 
earlier  is  necessary  to  determine  prices 
on  a  more  current  basis. 

One  of  the  initial  requirements  of  a 
basic  formula  price  replacement,  based 
on  the  assumption  that  the  national 
supply  and  demand  for  manufacturing 
milk  as  reflected  in  the  current  BFP  is 
in  relatively  good  balance,  is  that  the 
price  level  not  deviate  greatly  from  the 
current  basic  formula  price.  The 
examples  contained  in  the  proposed 
rule  resulted  in  the  Class  HI  portion  of 
the  BFP  replacement  averaging  $0.45 
per  himdredweight  above  the  current 
Class  in  price,  and  the  Class  IV  portion 
of  the  BFP  replacement  averaging  $0.13 
per  hundredweight  above  the  current 
Class  in  price,  both  for  the  48-month 
period  January  1994  through  December 
1997. 

In  addition  to  comparing  the  Class  m 
and  Class  IV  price  series  to  the  current 
BFP,  the  Class  HI  price  was  also 
compared  to  the  California  4b  price, 
while  the  Class  IV  price  was  compared 
to  the  Class  HI-A  price  and  to  the 
California  4a  price.  Comparisons  to  the 
California  prices  are  included  because 
many  commenters  expressed  the  view 
that  the  proposed  rule  resulted  in  prices 
that  put  plants  regulated  by  Federal 
orders  at  a  competitive  disadvantage  to 
California  plants  and  that  alignment 
with  California  pricing  was  essential. 
Most  commenters  did  not  express  the 
view  that  Federal  order  prices  should 
equal  California  prices,  but  that  Federal 
order  prices  should  be  in  alignment,  i.e. 
"reasonably  close".  For  comparison 
purposes  all  prices  are  expressed  on  a  . 
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per  hundredweight  basis  with  3.5 
percent  butterfat  The  Class  m  price  was 
determined  by  using  3.1  pounds  of 
protein  and  5.9  pounds  of  other  solids 
in  100  pounds  of  skim  milk.  To 
compute  a  3.5  percent  hundredweight 
price  the  skim  milk  value  was 
multiplied  by  .965  and  added  to  the 
butterfat  price  that  was  multiplied  by 
3.5.  The  same  procedure  was  used  for 
the  Class  IV  price,  with  9  poimds  of 
nonfat  solids  in  a  hundred  pounds  of 
skim  milk. 

For  the  period  January  1994  through 
December  1998,  the  Class  m  price 
averaged  $0.47  below  the  current  BFP 
and  $0.20  above  the  California  4b  price, 
while  the  Class  FV  price  averaged  $0.50 
cents  below  the  current  BFP,  $.04  cents 
below  the  current  Class  m-A  price,  and 
$0.15  above  the  California  4a  price. 

In  addition  to  comparing  the  value 
differences  between  the  Class  III  and 
Class  IV  prices  and  the  cxirrent  BFP,  it 
is  important  to  compare  the  relationship 
in  price  movements  between  the  Class 
ni  and  Class  IV  prices  and  the  current 
basic  formula  price.  Correlation 
coefRcients  were  computed  to 
statistically  test  the  relationships 
between  the  Class  III  and  Class  IV 
prices,  the  ciurent  basic  formula  price, 
and  the  California  prices.  The 
correlation  coefficient  between  the  Class 
m  price  and  the  current  basic  formula 
price  is  above  .98  while  the  correlation 
coefficient  between  the  Class  IV  price 
and  the  current  basic  formula  price  is 
approximately  .74.  The  correlation 
between  the  Class  FV  price  and  the 
current  Class  III-A  price  is  .99.  The 
correlations  between  the  Class  m  and 
Class  IV  prices  and  California  prices  are 
also  quite  high,  with  the  Class  ID  price 
and  the  California  4b  price  having  a 
correlation  coefficient  of  .97  while  the 
Class  IV  price  and  the  California  4a 
price  show  a  correlation  coefficient  of 
.99.  These  relationships  are  expected 
since  the  current  basic  formula  price  is 
weighted  more  heavily  on  milk  used  for 
the  manufacture  of  cheese  than  on  the 
value  of  milk  used  in  the  manufacture 
of  butter  and  nonfat  dry  milk. 

The  Class  III  and  Class  IV  formulas 
are  computed  from  product  prices 
representing  the  use  of  milk  in  each 
class.  That  is,  the  Class  III  price  is 
derived  from  the  value  of  cheese  while 
the  Class  IV  price  is  derived  frttm  the 
value  of  butter  and  nonfat  dry  milk. 
Therefore  the  Class  IE  and  Class  IV 
prices  can  be  expected  to  vary 
significantly  from  the  current  BFP  in 
individual  months,  reflecting  the 
economic  (supply  and  demand) 
conditions  for  cheese,  butter,  and  nonfat 
dry  milk.  This  situation  is  particiilarly 
true  of  the  Class  IV  price.  For  example. 


during  1993  and  1994  the  price  of  butter 
and  nonfat  dry  milk  was  relatively  low 
and  stable  compared  to  the  price  of 
cheese.  The  degree  of  variability  of 
individual  months'  prices  from  the 
average  for  the  year  is  expressed  by  a 
standard  deviation.  A  lower  standard 
deviation  indicates  that  individijial 
observations  (in  this  case,  monthly 
product  prices)  vary  less  from  the  mean 
than  would  be  indicated  by  higher 
standard  deviations.  These  statistical 
descriptions  indicate  the  difference  in 
variability  of  prices  between  butter/ 
powder  and  cheese  in  1993  and  1994. 

During  1994  the  Class  IV  price  would 
have  averaged  $10.26  with  a  standard 
deviation  of  $0.11,  compared  to  the 
1994  BFP  average  of  $12.00  with  a 
standard  deviation  of  $0.57,  and  the 
average  Class  in  price  of  $11.47  with  a 
standard  deviation  of  $0.69.  For  1998, 
when  the  economic  conditions  for 
butter  and  non^t  dry  milk  had  changed 
and  prices  became  more  volatile,  the 
Class  IV  price  would  have  averaged 
$14.79  with  a  standard  deviation  of 
$2.13  versus  the  1998  BFP  average  of 
$14.20  with  a  standard  deviation  of 
$1.97,  and  the  Class  III  average  price 
calculation  of  $13.84  with  a  standard 
deviation  of  $2.14. 

The  Class  01  and  Class  IV  prices 
clearly  reflect  the  value  of  the  milk  used 
in  the  respective  manufactured 
products,  whereas  the  ciurent  basic 
formula  price  reflects  primarily  the 
value  of  milk  used  to  manufacture 
cheese  in  a  particular  region  of  the  U.S. 
(Minnesota  and  Wisconsin). 

QassI 

As  in  the  proposed  rule  and  currently, 
the  basic  formula  price  replacement  will 
act  as  a  mover  for  the  Class  I  price  in 
addition  to  establishing  prices  for  milk 
used  in  Class  m  and  Class  IV.  Also  as 
proposed,  the  Class  I  value  will  be 
separated  into  two  parts:  skim  milk  and 
butterfat.  However,  instead  of  the 
proposed  six-month  declining  average 
of  the  higher  of  each  month's  Class  IH 
and  Class  IV  skim  and  butterfat  prices, 
the  Class  I  price  mover  will  be 
determined  by  the  most  recent 
manufacturing  product  prices  available. 
The  advanced  price  aspect  of  the  Class 
I  price  mover  will  also  be  shortened 
itom.  the  ciurent  and  proposed  timing  of 
the  Class  I  price  announcement.  Both 
the  Class  I  skim  and  butterfat 
components  will  be  annoimced  on  the 
23rd  day  of  the  preceding -month  using 
advance  pricing  factors  based  on 
product  prices  for  the  most  recent  two 
weeks.  The  Class  n  skim  milk  price  will 
be  annoimced  similarly.  This  change 
from  the  proposed  rule  is  being  made  to 
respond  to  numerous  handler  comments 


on  the  proposed  rule  and  to  address 
class  price  inversion  that  occurred 
diuing  the  second  half  of  1998. 

Comments  relating  to  replacement  of 
the  BFP  as  a  Class  I  price  mover  that 
were  filed  before  issuance  of  the 
proposed  rule  ranged  from  favoring 
continuation  of  the  current  system  to 
establishment  of  the  Class  I  price 
independently  of  the  basic  formula 
price(s)  for  milk  used  in  manufactured 
products.  One  comment  suggested 
eliminating  the  basic  formula  price  and 
poolii^  only  the  Class  I  and  Class  II 
differentials.  These  comments  were 
fully  considered  in  the  proposed  rule. 

Numerous  comments  received  in 
response  to  the  proposed  rule  favored 
advance  pricing  of  Class  I  skim  and 
butterfat  separately.  However,  a  number 
of  commenters  expressed  concern  that 
use  of  the  higher  of  the  Class  III  or  Class 
IV  prices  in  the  calculation  of  the  Class 
I  price  mover  would  result  in  undue 
enhancement  of  Class  I  prices.  The  most 
controversial  aspect  of  the  Class  I  price 
mover  proposal  was  the  use  of  a  6- 
month  declining  average.  Many  of  the 
comments  received  concerning  the  Class 
I  mover  expressed  the  view  that  the 
Class  I  price  must  be  closely  and 
directly  linked  to  the  manufacturing 
price  in  the  same  manner  that  occurs 
currently.  Commenters  expressed  the 
view  that  the  current  system,  two-month 
advance  pricing,  closely  links  the 
manu&ctiuing  value  of  milk  to  Class  I 
and  therefore  gives  appropriate  price 
signals  to  producers.  They  opposed  the 
six-month  declining  average  on  the 
basis  that  the  delay  in  linkage  with  the 
Class  I  price  would  be  too  long  and  that 
Class  I  pricing  would  be  coimter 
cyclical.  Some  who  opposed  the  time 
lag  built  into  the  6-month  declining 
average  suggested  that  a  3-month 
average  would  do  as  well  at  attaining 
some  stability  without  as  much  "de- 
linking." 

Several  commenters  opposed  building 
less  volatility  into  Class  I  prices  than 
into  manufacturing  class  prices.  Among 
the  reasons  given  were  that  added 
stability  for  Class  I  would  mean  greater 
volatility  in  prices  for  manufactured 
products,  and  that  added  stability 
would  favor  producers  in  high  Class  I 
markets. 

Other  comments  on  the  proposed  rule 
supported  variations  of  a  12 -month 
roUing  average  Class  I  price  mover, 
some  with  seasonal  adjustments.  A 
number  of  comments  favored  the  . 
stability  of  the  longer-term  basis  for 
Class  I  prices.  One  graph  submitted 
shows  a  very  close  relationship  between 
the  6-month  declining  average  mover 
and  the  current  BFP. 
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There  are  several  conflicting  issues 
that  must  be  balanced  when  establishing 
the  Class  I  price  mover.  First,  the  retail 
demand  for  Class  I  milk  is  independent 
of  the  demand  for  manufactured  dairy 
products.  Second,  the  raw  material  used 
in  both  Class  I  products  and 
manufactured  dairy  products  is  the 
same  and  therefore  the  separate  uses 
must  compete  for  the  given  supply  of 
milk.  Third,  the  elasticity  of  demand  for 
the  various  dairy  products  is 
significantly  different,  creating  different 
consumer  responses  to  the  changing 
prices  for  varioiis  dairy  products.  The 
Federal  milk  orders  have  attempted  to 
address  these  issues  through  classified 
pricing.  This  system  allows  a  higher 
price  to  be  applied  to  milk  used  for 
Class  I  uses  due  to  inelastic  demand  for 
Class  I  products.  This  higher  price  also 
allows  Class  I  uses  of  milk  to  compete 
for  the  raw  milk  supply  against 
manufactured  dairy  products.  At  the 
same  time,  marketers  of  Class  I  products 
support  some  degree  of  forward  pricing, 
requiring  processors  of  Class  I  products 
to  know  the  Class  I  price  in  advance. 

Most  of  those  commenting  on  the 
proposed  rule  and  the  Department 
perceive  the  need  to  reflect  changes  in 
the  prices  for  milk  used  in 
manufactiired  products  in  the  price  of 
milk  used  in  flmd  products.  Since  Class 
I  handlers  must  compete  with 
manufacturing  plants  for  a  supply  of 
milk,  the  Class  I  price  must  be  related 
to  the  price  of  milk  used  for 
manufacturing. 

It  is  apparent  from  the  price  patterns 
of  a  large  part  of  1998  that  the  current 
two-month  lag  between  manufacturing 
and  fluid  pricing  does  not  establish  as 
close  a  relationship  between  the  two 
price  levels  as  is  desirable.  Indeed,  from 
an  analysis  of  the  differences  between 
prices  generated  by  a  six-month 
declining  average  and  the  current 
pricing  system,  it  is  clear  that  the 
current  two-month  lag  does  not 
accomplish  any  closer  relationship 
between  manufacturing  and  fluid  prices 
than  would  the  six-month  declining 
average. 

When  manufactiired  dairy  product 
prices  are  relatively  stable  the  advance 
pricing  of  Class  I  milk  works  quite  well. 
However,  since  1988  the  volatility  in  the 
manufactured  dairy  product  market  has 
caused  problems  with  the  advance 
pricing  of  Class  I  milk.  The  first  problem 
is  readily  evident  in  class  price 
relationships  during  the  latter  part  of 
1998.  The  frequent  occturonce  of  price 
inversions  during  that  period  indicates 
that  some  alteration  to  both  the 
proposed  and  current  methods  of 
computing  and  announcing  Class  I 
prices  may  be  necessary.  Class  price 


inversion  occurs  when  a  markets 's 
regulated  price  for  milk  used  in 
manufactiiring  exceeds  the  Class  I 
(fluid)  milk  price  in  a  given  month,  and 
causes  serious  competitive  inequities 
among  dairy  farmers  and  regulated 
handlers.  Advanced  pricing  of  Class  I 
milk  actually  causes  this  situation  when 
manufactured  product  prices  are 
increasing  rapidly. 

Since  the  Class  I  price  is  announced 
in  advance,  in  a  rapidly  changing 
market  the  Class  I  price  may  not  reflect 
the  value  needed  to  compete  for  the 
necessary  raw  milk  supply  or  the  Class 
I  price  may  be  overvalued  relative  to  the 
raw  milk  price.  Undervaluing  Class  I 
milk  is  a  particular  problem  since  it 
reduces  producers'  pay  prices  at  a  time 
when  the  producers  shoidd  be  receiving 
a  positive  price  signal.  As  an  example, 
in  July  1998  the  Class  I  price  in  every 
Federal  order  market  except  one  was 
below  the  Class  III  price.  Although  July 
is  not  a  period  of  very  high  Class  I 
demand,  it  is  a  time  when  Class  I 
demand  is  starting  to  increase  in  some 
regions  relative  to  total  milk  production. 
At  this  same  time  producers  in  these 
regions  received  lower  pay  prices.  Many 
Federal  milk  orders  also  experienced  a 
Class  I  price  below  the  Class  HI  price  in 
August  as  a  result  of  two-month 
advance  pricing  of  Class  I.  Demand  for 
Class  I  milk  increases  substantially  in 
August.  While  producer  prices  rose  in 
August,  the  increase  would  have  been 
larger  had  Class  I  prices  been  based  on 
more  current  Class  HI  prices.  Under 
these  pricing  relationships,  the  Class  I 
handler  may  have  a  more  difficult  time 
acquiring  milk  as  the  minimum  Federal 
order  Class  I  price  puts  the  handler  at 
a  disadvantage  to  handlers  demanding 
milk  for  manufacturing  purposes.  Since 
Class  I  handlers  must  compete  with 
manufactiiring  plants  for  a  supply  of 
milk,  the  Class  I  price  must  be  related 
to  the  price  of  milk  for  manufacturing. 

Another  problem  inherent  in  the 
current  method  of  announcing  Class  I 
prices  in  advance  is  that  the  price  for 
milk  established  in  advance  is  for  milk 
containing  3.5  percent  butterfat.  The 
current  system  does  not  determine  the 
price  of  butterfat  in  advance,  therefore 
the  Class  I  handler  does  not  know  the 
value  of  milk  at  butterfat  contents  other 
than  3.5,  until  the  butterfat  differential 
is  annoimced  in  the  month  following 
sale  of  the  processed  product.  Under 
this  final  decision.  Class  I  handlers  will 
have  advanced  price  information  for 
both  the  skim  and  butterfat  portions  of 
the  Class  I  price. 

The  purpose  of  the  nniniTniiTn  Class  I 
differential  is  to  generate  enough 
revenue  to  assure  that  the  fluid  market 
is  adequately  supplied.  As  a  result  of 


advance  pricing,  the  effective  Class  I 
differential — that  is,  the  actual 
difference  between  the  Class  I  and 
manufactxuing  use  prices  in  a  month — 
is  not  the  same  as  the  Class  I  differential 
stated  in  an  order.  While  the  effective 
Class  I  differential  varies  monthly,  it 
generally  has  remained  positive.  Recent 
increased  volatility  in  the  manufactured 
product  markets  has  resulted  in  more 
instances  in  which  the  effective  Class  I 
differential  has  been  negative,  especially 
in  markets  with  low  minimimi  Class  I 
differentials. 

In  the  past  when  price  inversions 
have  occiirred,  the  industry  has 
contended  with  them  by  taking  a  loss  on 
the  milk  that  had  to  be  pooled  because 
of  commitments  to  the  Class  I  market, 
and  by  choosing  not  to  pool  large 
volumes  of  milk  that  normally  would 
have  been  associated  with  Federal  milk 
order  pools.  When  the  effective  Class  I 
differential  is  negative,  it  places  fluid 
milk  processors  and  dairy  farmers  or 
cooperatives  who  service  the  Class  I 
market  at  a  competitive  disadvantage 
relative  to  those  who  service  the 
manufacturing  milk  market. 

Milk  used  in  Class  I  in  Federal  order 
markets  must  be  pooled,  but  milk  for 
manufacturing  is  pooled  voluntarily  and 
wiU  not  be  pooled  if  the  returns  from 
manufacturing  exceed  the  blend  price  of 
the  marketwide  pool.  Thus,  an 
inequitable  situation  has  developed 
where  milk  for  manufacturing  is  pooled 
only  when  associating  it  with  a 
marketwide  pool  increases  returns. 
Illustrative  of  the  worsening  class 
price  inversion  problem  are  the  growing 
volumes  of  milk  that,  while  normally 
associated  with  Federal  milk  orders,  are 
not  being  pooled  due  to  price  inversion 
problems.  When  the  Class  n,  HI,  and/or 
m-A  prices  are  higher  than  a  handler's 
blend  price  adjusted  for  location,  it 
becomes  disadvantageous  for  handlera 
processing  soft  and  hard  manufactured 
products  to  pool  milk.  That  is,  instead 
of  drawing  money  out  of  the  pool,  they 
have  to  pay  money  into  the  pool.  In 
1995,  the  volume  of  milk  not  pooled 
due  to  class  price  inversion  was  5.3 
bUlion  pounds.  In  1997,  nearly  7.8 
billion  poimds  were  not  pooled  for  this 
reason.  In  1998, 14.1  billion  pounds 
were  not  pooled  due  to  class  price 
inversions.  During  each  of  five  of  the 
seven  months  of  June  through  December 
1998,  the  volume  of  milk  not  pooled 
exceeded  2  billion  poimds.  In  July  1998, 
class  price  inversion  occurred  in  all 
Federal  order  markets  except 
Southeastern  Florida,  and  in  19  markets 
some  milk  was  not  pooled  due  to  class 
price  inversion. 

Since  volatility  in  the  manufactured 
product  markets  is  expected  to 
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continue,  the  Class  I  price  mover 
developed  as  part  of  this  Federal  milk 
order  reform  process  should  address 
this  disorderly  marketing  situation. 

The  advanced  pricing  procedure 
provided  in  this  final  decision  results  in 
a  Class  I  price  that  is  based  on  a  more 
recent  manufact\iring  use  price,  thus 
reducing  (but  not  eliminating)  the  time 
lag  that  contributes  to  class  price 
inversion.  For  example,  the  January 
1999  Class  I  price  iat  each  market 
would  be  announced  on  December  23, 
1998  and  would  be  based  on  product 
prices  reported  on  December  10  and  17. 
(The  prices  reported  on  these  dates  are 
for  the  weeks  ending  December  4  and 
11.)  Under  the  current  procediu«,  the 
January  Class  I  price  was  announced  on 
December  3, 1998  and  was  based  on 
product  prices  reported  for  weeks 
ending  November  6, 13.  20,  and  27. 

While  the  advance  pricing  procedure 
in  this  decision  reduces  the  time  period 
of  advance  notice  by  about  18  days,  the 
reduction  in  advance  notice  of  Class  I 
and  n  prices  should  not  add  significant 
risk  or  burden  to  handlers.  The  pricing 
formulas  are  based  solely  on  product 
prices  which  are  annoimced  weekly; 
therefore,  handlers  can  update  formulas 
on  a  weekly  basis  to  estimate  what  the 
Class  I  price  will  be  before  the  price  is 
annoimced.  Also,  as  more  NASS 
product  price  survey  observations 
become  available,  basis  differences  firom 
earlier  traded/issued  product  price 
siuveys  such  as  those  from  the  Chicago 
Mercantile  Exchange  or  Dairy  Market 
News  will  be  more  predictable  and, 
therefore,  should  provide  for  more 
accurate  predictions  of  future  price 
levels.  In  addition,  futiires  markets  have 
been  established  for  the  four  dairy 
products  in  the  NASS  price  surveys. 
While  trading  to  date  in  these  contracts 
has  not  been  large,  interest  in  these 
markets  may  increase  as  the  industry 
learns  to  use  them  as  effective  hedges  to 
the  component  values  determined  imder 
this  final  decision.  These  markets  also 
will  assist  handlers  in  estimating  the 
Class  I  price. 

Using  the  current  two-month  advance 
pricing  system,  but  substituting  for  the 
current  BFP  the  higher  of  the  Class  in 
or  IV  prices  as  defined  under  this  rule, 
markets  with  a  Class  I  differential  of 
$1.60  per  hundredweight  or  less  would 
have  foced  a  price  inversion  in  four  of 
the  last  seven  months  of  1998.  The 
range  of  the  price  inversion  would  have 
been  $.21  to  $1.49.  In  a  fifth  month, 
price  inversion  would  have  occurred  at 
a  Class  I  differential  of  $1.49  or  lower. 
In  September  1998,  price  inversion 
would  have  occurred  in  all  Federal 
order  markets  except  Florida.  However, 
using  the  shortened  advance  period 


adopted  in  this  decision,  for  markets 
Mrith  a  Class  I  differential  of  $1.60  per 
cwt,  price  inversion  would  have 
occxured  in  only  two  of  the  last  seven 
months  of  1998.  The  range  of  the  price 
inversion  would  have  been  $.02  to  $.86. 
The  shortened  period  of  advance  pricing 
reduces  both  the  occiurences  and  level 
of  price  inversion. 

To  further  illustrate  that  the  advance 
pricing  procedure  in  this  final  decision 
provides  a  Class  I  price  level  that  is  less 
likely  to  be  below  the  manufactiuing 
use  price,  the  following  analysis  was 
done.  Averages  of  the  1998  NASS 
product  prices  for  the  cxuxent  month, 
the  second  preceding  month,  and  the 
two-week  period  available  on  the  23rd 
of  the  preceding  month  were  computed 
and  compared.  For  all  four  products,  the 
preceding  month  two-week  average 
provided  a  better  estimate  of  the  current 
month  average  than  did  the  average  for 
the  second  preceding  month.  Looking  at 
the  Cheddar  cheese  price  series,  the 
two-week  preceding  month  price  was 
$.03  closer  to  the  current  month  on  a 
simple  average  basis,  and  $.04  closer  on 
an  absolute  average  basis.  This  means 
that  using  preceding  month  two-week 
average  Cheddar  cheese  price  would 
result  in  a  Class  m  skim  milk  price  that 
would  be  about  $.40  per  cwt.  closer  to 
the  following  month's  Class  in  sldm 
milk  price  than  if  the  second  preceding 
month's  price  is  used. 

As  stated  earlier,  advance  pricing 
affects  the  function  of  the  minitniiTn 
Class  I  differential.  The  advance  pricing 
procedure  in  this  decision  reduces  the 
difference  between  the  manufacturing 
use  price  used  to  establish  the  Class  I 
price  and  the  manufacturing  use  price 
in  the  current  month.  This  procedure 
will  result  in  an  effective  Class  I 
differential  that  would  be  closer  to  the 
Class  I  differential  stated  in  each  order. 
Thus,  reducing  the  time  lag  of  the  Class 
I  pricing  advance  improves  the 
functionality  of  the  minimum  Class  I 
differential. 

Comments  filed  by  some  southern 
interests  indicated  that  stability  in 
pricing  in  the  southeast  U.S.  should 
incorporate  seasonal  price  incentive 
programs  as  a  necessary  part  of 
adequately  supplying  the  fluid  markets 
of  the  southeast.  According  to  the 
commenters,  such  a  program  would 
encourage  balancing  production  with 
fluid  milk  demand.  The  comments  state 
that  because  such  a  pricing  plan  would 
be  revenue  neutral,  it  would  allow  for 
more  price  stability  and  more  reliable 
price  signals  than  is  currently  available 
for  producers  in  high  Class  I  utilization 
areas. 

Addition  of  seasonal  adjustments  for 
marketing  areas  would  disrupt  the 


uniformity  in  pricing  between 
marketing  areas  that  is  a  goal  of  this 
pricing  plan.  The  seasonal  patterns  of 
milk  production  and  consumption  are 
not  the  same  between  regions,  and  it 
would  be  diffioilt,  if  not  impossible,  to 
attempt  to  work  out  seasonal  pricing  as 
a  part  of  the  BFP  replacement. 

As  discussed  previously,  the  price 
link  between  Class  I  use  and  Grade  A 
milk  used  to  manufacttu^  Class  III  and 
Class  rv  products  should  be  maintained 
since  Grade  A  milk  can  be  used  for  fluid 
uses  as  well  as  for  manufacturing  uses. 
Because  handlers  compete  for  the  same 
milk  for  different  uses,  Class  I  prices 
should  exceed  Class  m  and  Class  IV 
prices  to  assure  an  adequate  supply  of 
milk  for  fluid  use.  Federal  milk  orders 
traditionally  have  viewed  fluid  use  as 
having  a  higher  value  than 
manufacturing  use.  The  replacement 
Class  I  price  mover  reflects  this 
philosophy  by  using  the  higher  of  the 
Class  ni  or  Class  IV  price  for  computing 
the  Class  I  price. 

In  some  markets  the  use  of  a  simple 
or  even  weighted  average  of  the  various 
manufactiuing  values  may  inhibit  the 
ability  of  Class  I  handlers  to  prociue 
milk  supplies  in  competition  with  those 
plants  that  make  the  higher-valued  of 
the  manufactiu^d  products.  Use  of  the 
higher  of  the  Class  ni  or  Class  IV  price 
will  make  it  more  difficult  to  draw  milk 
away  from  Class  I  uses  for 
manufacturing.  For  example,  if  the  Class 
IV  price  were  used  as  the  Class  I  price 
mover  there  woidd  be  months  in  which 
the  Class  III  price  would  be  more  than 
two  dollars  above  the  Class  IV  price.  As 
a  result,  the  Class  I  differential  would 
have  to  be  well  over  two  dollars  for  the 
Class  I  price  to  remain  above  the  Class 
m  price.  If  the  Class  III  price  is  used  as 
the  Class  I  price  mover,  the  reverse 
situation  of  having  the  Class  IV  price 
well  above  the  Class  m  price  would 
result  in  the  same  problem.  The 
potential  of  having  a  Class  III  or  IV  price 
in  excess  of  the  Class  I  price  is  not 
entirely  eliminated  by  using  the  higher 
of  the  Class  III  or  Class  FV  price  because 
of  the  advance  Class  I  pricing  feature. 
However,  reducing  the  time  period  for 
which  Class  I  pricing  is  advanced 
should  reduce  the  potential 
considerably,  allowing  Class  I  handlers 
to  compete  more  effectively  with 
manufacturing  plants  for  fluid  milk. 

Class  n 

Under  this  final  decision,  the  value  of 
Class  n  skim  milk  will  be  computed  by 
multiplying  the  himdredweight  of 
producer  skim  milk  allocated  to  Class  II 
by  the  sum  of  an  advanced  Class  IV 
skim  price,  calculated  fit)m  nonfat  dry 
milk  product  prices  reported  by  NASS 
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for  the  most  recent  two-week  period  for 
which  prices  are  available  on  the  23rd 
day  of  the  preceding  month,  and  the  70- 
cent  Class  II  differential.  The  price  used 
for  valuing  Class  IT  butterfat  will  be  the 
ciurent  month's  butterfat  price 
determined  from  the  NASS-reported 
butter  price,  as  in  Classes  III  and  IV, 
plus  .7  cents  per  pound  to  incorporate 
the  Class  11  differential. 

Generally,  the  source  of  inputs 
alternative  to  producer  milk  for  the 
manu&cture  of  Class  n  products  is  dry 
milk  products  and  butterfat  that 
otherwise  would  be  used  in  butter. 
Basing  the  price  of  milk  used  to  make 
Class  n  products  on  these  alternative 
ingredients  should  help  considerably  to 
remedy  a  situation  in  which  it  is 
perceived  that  a  separate  product  class 
for  dry  milk  (Class  III-A)  has  resulted  in 
a  competitive  advantage  over  producer 
milk  used  to  produce  Class  II  products. 
The  70-cent  differential  between  the 
Class  IV  and  Class  II  skim  milk  prices 
is  an  estimate  of  the  cost  of  drying 
condensed  milk  and  re-wetting  the 
solids  to  be  used  in  Class  n  products. 
One  commenter  suggested  that  there 
should  be  a  $1.00  difference  between 
Class  IV  and  Class  II. 

Comments  filed  in  response  to  the 
proposed  rule  generally  supported 
basing  the  Class  II  price  on  the  Class  TV 
price.  However,  many  commenters, 
including  operators  of  plants 
manufacturing  food  products,  argued 
that  the  proposed  $0.70  differential  is 
too  high.  In  many  cases  they  stated  that 
the  cost  for  rehydration  is  substantially 
lower  than  $0.70,  if  the  nonfat  dry  milk 
is  rehydrated  at  all. 

Only  a  small  portion  of  the  $0.70 
differential  is  intended  to  represent  the 
cost  of  rehydration.  The  majority  of  the 
$0.70,  $0.57,  represents  the  cost  of 
dr)ring  condensed  milk.  Comments  filed 
by  Kraft,  Inc.,  stated  that  the  cost  of 
using  nonfat  dry  milk  (NFDM)  in  Class 
n  is  0-3  cents  per  pound.  At  a  rate  of 
9  pounds  of  NFDM  per  hundredweight 
of  skim  milk,  this  cost  could  represent 
as  much  as  27  cents  per  hundredweight. 
When  added  to  the  57-cent  cost  of 
drying  condensed  milk,  the  70-cent 
differential  appears  to  be  justified.  It 
should  be  noted  that  the  cost  to 
purchase  or  manufacture  NfFDM  for  use 
in  Class  n  products  would  include  not 
only  the  cost  of  milk  at  the  Class  IV 
price,  but  the  cost  of  making  NFDM  (in 
excess  of  $1.20  per  hundredweight  of 
skim  milk  when  the  make  allowance  for 
a  pound  of  NFDM  is  multiplied  by  the 
jrield). 

Many  of  the  commenters  suggested 
that  a  rate  of  $0.30  is  appropriate  since 
that  is  what  is  used  currently  in  the 
Federal  orders.  The  current  Class  n 


differential,  $0.30,  was  established  by  a 
national  hearing  conducted  in  1991.  At 
that  hearing  proponents  of  a  $0.30  Class 
II  differential  explained  that  the  average 
difference  between  Class  II  prices  and 
Class  in  prices  over  a  recent  time  period 
had  averaged  $0.30.  The  $0.30 
difference  was  not  based  on  the  actual 
cost  differences  between  existing  classes 
of  milk. 

The  Class  n  price  level  determined 
under  this  final  rule  should  not,  on 
average,  be  higher  than  its  predecessor. 
The  concern  of  commenters  that  the 
level  of  the  proposed  Class  II  price 
would  be  excessive  should  be  mitigated 
somewhat  by  the  reduction  in  the  level 
of  the  Class  IV  formula  adopted  in  this 
rule.  For  the  period  January  1994 
through  December  1998,  the  Class  n 
price  as  determined  in  this  final  rule 
averaged  $0.01  higher  than  the  current 
Class  II  price.  There  is  a  very  large 
variation  from  year  to  year  in  the 
differences  between  the  current  and 
adopted  Class  n  prices.  In  1994,  the 
current  Class  II  price  averaged  $1.50 
more  than  the  Class  11  price  calculated 
according  to  this  decision.  For  1998, 
however,  with  butter  prices  at  record 
levels,  the  Class  II  price  computed  fitim 
butter  and  powder  prices  averaged  $1.58 
higher  than  the  current  Class  11  price. 
These  price  differences  Ulustrate  the 
result  of  pricing  Class  II  milk  on  the 
basis  of  manufact\u«d  ingredients 
instead  of  on  the  basis  of  cheese. 

Many  of  the  comments  received 
concerning  the  Class  n  price  opposed 
the  proposal  to  price  Class  11  on  a 
current  basis  radier  than  on  an  advance 
basis  as  is  currently  the  case.  The 
commenters  argued  that  since  Class  II 
products  are  sold  on  an  advance  basis 
similar  to  Class  I  products  the 
continuation  of  advance  pricing  of  Class 
n  is  essential.  Other  commenters 
expressed  the  view  that  the  skim 
portion  of  Class  II  could  be  forward 
priced  but  butterfat  should  be  priced  on 
a  ciurent  basis  since  competing  uses  for 
butterfat  such  as  cheese  and  butter 
would  be  priced  on  a  ciurent  basis. 
Class  n  products  high  in  butterfat,  such 
as  ice  cream,  coiild  be  placed  at  a 
competitive  disadvantage  in  pitxniring 
butterfat  if  the  current  month's  butterfat 
prices  are  substantially  different  than 
the  advanced  priced  butterfat  price. 

The  Class  II  price  adopted  under  this 
rule  will  result  in  forward  pricing  the 
skim  milk  portion  of  Class  11  while 
pricing  butterfat  on  a  current  basis. 
Butterfat  used  in  Class  n  products 
competes  on  a  ciirrent-month  basis  with 
butterfat  for  used  in  cheese  and  butter, 
and  its  price  should  be  determined  on 
the  basis  of  the  same  month's  values. 
Forward  pricing  of  skim  milk  vnLl,  of 


course,  eliminate  some  of  the  desired 
direct  linkage  between  the  nonfat  solids 
price  in  Class  II  and  the  nonfat  solids 
price  in  Class  IV.  However,  especially 
with  the  shortened  period  of  advanced 
pricing,  in  most  cases  the  linkage 
should  remain  close  enough  so  that  the 
Class  n  differential  does  not  encourage 
the  drjring  of  milk  for  Class  II  uses  just 
to  receive  a  price  advantage.  This 
alignment  also  should  reduce  perceived 
problems  in  the  use  of  nonfat  dry  milk 
to  make  Class  II  products.  Tying  the 
Class  n  price  to  die  Class  IV  price  by 
this  fixed  differential,  even  with 
advanced  pricing  for  Class  II  skim, 
shoidd  reduce  the  incentive  to  produce 
non&t  dry  milk  for  use  in  Class  II 
products. 

Quality  Adjustments 

This  final  decision  provides  for  the 
adjustment  of  producer  payments  for 
the  somatic  cell  count  of  producers' 
milk  under  most  orders  using  multiple 
component  pricing.  Payments  made  by 
handlers  for  milk  used  in  Class  II,  Class 
m,  and  Class  IV  also  will  be  adjusted  on 
the  basis  of  the  somatic  cell  count  of  the 
milk. 

A  somatic  cell  count  (SCC) 
adjustment  is  appropriate  for  several 
reasons.  First,  SCCs  are  not  only  an 
indicator  of  general  milk  quality,  but 
also  are  an  indicator  of  the  potential 
yield  of  milk  in  cheese  and  other 
products  that  require  casein  for  their 
structure  and  body.  Research  has  shown 
a  direct  link  between  increased  SCCs 
and  decreased  cheese  yields. 

Second,  many  producers  currently  are 
subject  to  some  type  of  miUtiple 
component  pricing  plan  or  quality 
premium  program  that  adjusts  their  pay 
prices  for  somatic  cell  levels  even  if  the 
order  in  which  their  milk  is  pooled  does 
not  incorporate  such  adjustments. 
Although  many  producers'  returns  are 
affected  by  the  SCC  of  the  milk,  there  is 
little,  if  any,  oversight  of  the  testing  for 
somatic  cells  if  the  order  does  not 
include  pricing  adjustments.  Fair  and 
accurate  testing  can  be  assured  by 
incorporating  multiple  component 
pricing  and  somatic  cell  adjustments 
into  Federal  orders. 

The  somatic  cell  adjustment  will 
apply  on  a  hxmdredweight  basis  and  be 
computed  by  subtracting  the  SCC  (in 
thousands)  from  350  and  multiplying 
the  result  by  the  product  of  .0005  times 
the  monthly  average  cheese  price  used 
to  compute  the  protein  price.  This  level 
of  adjustment  has  worked  well  in  orders 
currendy  containing  somatic  cell 
adjustments,  and  is  supported  by  data 
and  research  contained  in  Fedei^  milk 
order'hearing  records. 
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There  was  not  a  great  deal  of 
agreement  on  how  to  determine  which 
orders  should  provide  for  SCC 
adjiistments.  Some  commenters  favored 
their  inclusion  in  all  markets  and  some 
favored  a  SCC  adjustment  on  all  milk 
priced  imder  multiple  component 
pricing.  NMPF  favored  SCC  adjxistments 
for  regions  that  want  them.  A  Northeast 
producer  group  argued  that  the  limited 
efiiBct  of  SCCs  on  Class  II  and  Class  IV 
uses  makes  them  unsuitable  for  use  as 
an  adjustment  fector  for  milk  in  the 
Northeast.  One  fluid  milk  handler 
opposed  their  application  to  Class  I  use, 
while  several  others  opposed  excluding 
Class  I  milk  from  using  somatic  cell 
count  as  a  cost  component  because  such 
an  adjiistment  could  result  in  fluid 
handlers  receiving  lower-quality  milk. 

The  application  of  somatic  cell 
adjustments  will  be  limited  to  orders 
providing  for  multiple  component 
pricing,  since  the  detrimental  economic 
effect  of  somatic  cells  has  been  shown 
to  occur  principally  with  respect  to  the 
protein  component  of  milk.  SCCs 
unquestionably  do  have  detrimental 
effects  on  the  flavor  and  keeping  quality 
of  fluid  milk  products,  and  undoubtedly 
on  other  dairy  products  as  well,  but  the 
economic  quantification  of  those  effects 
is  not  part  of  the  information  available 
for  this  decision.  There  are  three  order 
areas  in  which  producer  sentiment  is 
opposed  to  the  inclusion  of  SCC 
adjustments,  and  these  adjustments  are 
not  adopted  for  the  three  ordws.  In  the 
case  of  the  Pacific  Northwest  and 
Western  consolidated  orders,  most 
producers  already  are  covered  under 
very  effective  SCC  payment  programs, 
and  the  average  SCC  in  these  markets  is 
less  than  250,000  (below  the  neutral 
level  for  SCC  value  adjustments).  There 
would  seem  to  be  little  reason  to  reqtiiie 
additional  SCC  programs  for  these 
orders.  In  addition,  the  Northeast  order 
does  not  contain  a  SCC  adjustment. 
Comments  filed  by  Northeast  interested 
persons  argued  that  the  predominant 
use  of  milk  for  manufectiuing  in  that 
area  is  non&t  dry  milk  and  butter,  and 
that  yields  of  these  products  are  not 
affected  by  SCCs.  A  somatic  cell  value 
adjustment  is  not,  therefore,  included  in 
the  Northeast  order. 

As  in  the  proposed  rule,  for  the  orders 
containing  a  somatic  cell  adjustment 
provision  the  adjustment  will  be 
applied  to  milk  used  in  Classes  H,  m 
and  IV  for  handler  billings,  and  to  all 
producer  milk  for  pajrment  to 
producers.  This  application  of  a  SCC 
adjustment  has  worked  well  in  the 
orders  currently  providing  for  it,  and 
should  resiilt  in  no  additional 
marketing,  testing  or  accoimting 
requirements  in  Uiose  orders.  At  least 


some  portions  of  most  of  the 
consolidated  orders  for  which  the  SCC 
adjustment  is  provided  already  contain 
such  provisions. 

Several  comments  suggested 
including  a  maximum  coimt  of  25,000 
psychrotrophic  bacteria  as  a  criterion  for 
payment  of  positive  SCC  adjustments. 
Even  though  there  may  be  a  valid  reason 
for  including  psychrotrophic  bacteria 
for  payment  purposes,  bacteria  counts 
will  not  be  included  with  this  decision. 
Somatic  cell  coimts  are  the  only  quality 
adjustments  in  this  final  decision.  The 
issue  of  whether  to  include 
psychrotropic  bacteria  as  a  payment 
criteria  is  Iwtter  left  to  a  Federal  order 
hearing  that  specifically  addresses  the 
issue.  In  contrast  to  a  somatic  cell 
adjustment,  which  already  is  contained 
in  many  of  the  orders  with  multiple 
component  pricing,  none  of  the  orders 
oirrently  provide  for  adjustments  for 
bacteria  coimts. 

Application  of  the  Replacement  Basic 
Formula  Price(s) 

Under  this  final  rule,  producers  in 
most  Federal  order  markets  will  be  paid 
on  a  multiple  component  basis  since  the 
basic  formula  price  replacement  is 
based  on  individual  milk  component 
prices.  Producers  will  be  paid  for  the 
pounds  of  butter&t,  pounds  of  protein, 
poimds  of  other  solids,  a  per 
himdredweight  price  known  as  the 
producer  price  differential,  and  a  per 
hundredweight  somatic  cell  adjustment. 
The  producer  price  differential  returns 
to  producers  their  pro  rata  share  of  the 
proceeds  of  the  classified  pricing 
system.  The  butterfat,  protein,  and  other 
solids  prices  paid  to  producers  will  be 
the  same  as  the  prices  for  those 
components  announced  for  Class  III  use 
regardless  of  the  utilization  of  the  milk. 
Handler  obligations  and  producer 
payments  imder  the  Federal  orders  that 
do  not  provide  for  component  pricing 
will  be  based  on  hundredweight  prices 
computed  bom  these  component  prices. 

Although  several  comments 
supported  the  proposal  that  multiple 
component  pricing  (MCP)  be  applied 
only  to  milk  used  in  Classes  n,  ni  and 
IV,  several  comments  from  the 
Southwest  area  argued  that  it  shoidd  be 
applied  to  all  milk  or  not  adopted  at  all. 
National  Fanners  Organization  (NFO) 
also  fevered  the  adoption  of  component 
pricing  for  all  classes  of  milk,  and  other 
comments  favored  the  adoption  of  MCP 
for  all  Federal  milk  orders. 

Several  New  York  comments  stated 
that  MCP  would  not  benefit  producers, 
would  serve  only  to  impose  higher  costs 
on  handlers,  and  shouldn't  be  adopted 
for  the  Northeast.  Michigan  Milk 
Producers  expressed  concern  that  the 


adjustment  of  protein  value  to  reflect 
the  effect  of  additional  butterfat  in 
cheese  woiUd  increase  costs  in  the 
Mideast  because  of  the  high  percentage 
of  milk  used  in  (lowfat)  Italian  and 
Swiss  cheese  in  that  market,  and 
requested  that  the  Mideast  market 
provide  for  the  same  kind  of  MCP 
pricing  currently  used  in  the  Southern 
Michigan  market. 

All  Federal  orders  outside  of  the  three 
southeast  orders  with  relatively  high 
Class  I  use  (Appalachian,  Florida  and 
Southeast)  and  Arizona-Las  Vegas 
should  contain  the  same  component 
pricing  plan.  The  affected  orders  have  a 
large  portion  of  their  milk  used  in 
maniifactured  products,  and  the 
components  in  that  milk  that  determine 
the  yield  of  product  available  for 
handlers  to  sell  are  the  most  appropriate 
basis  for  determining  its  value.  At  the 
same  time,  there  is  no  indication  that 
MCP  should  apply  to  Class  I  milk,  and 
it  is  difficult  to  justify  pricing  fluid  milk 
on  an  MCP  basis  in  terms  of  the 
economic  value  of  components  in  those 
products. 

Although  the  proposed  rule  included 
provisions  for  the  Mideast  order  that 
would  continue  elements  of  the  current 
Southern  Michigan  MCP  plan,  further 
study  supports  the  conclusion  that  there 
is  no  benefit  to  establishing  a 
component  pricing  plan  imder  one 
order  that  differs  significantly  &T)m  the 
rest  of  the  consolidated  orders.  This 
issue  is  discussed  more  thoroughly  in 
the  Mideast  section  of  this  decision. 

All  of  the  Federal  milk  orders  will 
require  changes  to  accommodate 
replacement  of  the  current  BFP  with  the 
multiple  component  pricing  plan  or 
with  its  hundredwei^t  price 
equivalent.  There  will  no  longer  be  a 
butterfat  differential  imder  any  order, 
but  butterfat  prices.  The  same  butterfat 
price  wiU  be  used  for  butterfat  in  Class 
n  (with  an  addition  of  .7  cents  per 
pound  to  reflect  the  Class  II  differential). 
Class  in,  and  Class  IV,  while  a  separate 
butterfat  price,  announced  in  advance, 
will  apply  to  butterfat  used  in  Class  I. 

For  purposes  of  allocation  of  producer 
receipts  the  assumption  wiU  be  made 
that  the  total  nonfat  solids,  protein  and 
other  (nonfat)  solids  cannot  be  separated 
easily  from  skim  milk.  These  nonfat 
solids  will  therefore  be  allocated 
proportionately  with  the  skim  milk 
based  on  the  percentage  of  protein  and 
other  solids  in  the  sldm  milk  received 
from  producers. 

For  the  Market  Administrator  to 
compute  the  producer  price  differential, 
handlers  will  need  to  supply  additional 
information  on  their  monthly  reports  of 
receipts  and  utilization.  Handlers  that 
are  filing  reports  in  orders  that  currently 
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have  multiple  component  pricing  and  a 
somatic  cell  adjustment  will  see  little  or 
no  change  in  their  reporting 
requirements.  Under  orders  that  are 
adopting  component  pricing  for  the  first 
time,  the  pounds  of  protein,  the  pounds 
of  other  solids,  and  somatic  cell 
information  will  be  needed  in  addition 
to  the  product  pounds  and  the  butterfat 
currently  reported.  This  data  will  be 
required  from  each  handler  for  all 
producer  receipts,  including  milk 
diverted  by  the  handler,  receipts  from 
cooperatives  as  9(c)  handlers  and,  in 
some  cases,  receipts  of  bulk  milk 
received  by  transfer  or  diversion. 

Payments  by  handlers  to  cooperative 
associations  for  Class  I  milk  will  be 
calculated  on  the  basis  of  the 
hundredweight  of  Class  I  skim  milk 
times  the  Class  I  skim  price  plus  the 
pounds  of  Class  I  butterfat  times  the 
Class  I  butterfat  price.  Pajnment  for  Class 
II  milk  will  be  determined  on  the  basis 
of  the  Class  II  pounds  of  nonfat  solids 
times  the  Class  II  nonfat  solids  price  (or, 
in  non-MCP  orders,  the  Class  II  skim 
milk  price  times  the  hundredweight  of 
Class  II  skim  milk),  and  the  pounds  of 
butterfat  in  Class  II  times  the  Class  II 
butterfat  price.  The  Class  11  nonfat  solids 
price  is  computed  by  dividing  the  Class 
n  skim  milk  price  by  9.  Class  in  milk 
will  be  paid  for  based  on  the  pounds  of 
protein  in  Class  ni  times  the  protein 
price,  the  pounds  of  other  solids  in 
Class  III  times  the  other  solids  price, 
and  the  poimds  of  butterfat  in  Class  III 
times  the  butterfat  price.  The  poimds  of 
nonfat  solids  in  Class  IV  times  the 
nonfat  solids  price,  and  the  pounds  of 
butterfat  in  Class  IV  times  the  butterfat 
price  will  be  used  to  calculate 
obligations  for  Class  FV  milk.  Milk  used 
in  Classes  III  and  IV  in  orders  that  do 
not  include  MCP  will  be  paid  for  on  the 
basis  of  the  butterfat  price  per  poimd 
and  the  applicable  skim  milk  price  per 
hundredweight.  The  appropriate 
somatic  cell  adjustment  will  apply  to 
milk  in  Class  n.  Class  ID,  and  Class  IV. 

The  Class  I  value  of  milk  to  handlers 
will  be  calculated  by  multiplying  the 
hundredweight  of  producer  skim  milk 
in  Class  I  times  the  Class  I  skim  price 
plus  the  pouinds  of  Class  I  butterfat 
times  the  Class  I  butterfat  price.  Class  n 
milk  value  will  be  computed  on  the 
basis  of  the  Class  II  nonfat  solids  price 
times  the  poimds  of  total  nonfat  solids 
in  skim  milk  allocated  to  Class  II  and 
the  pounds  of  butterfat  in  Class  II  times 
the  Class  II  butterfat  price.  Class  HI  milk 
value  will  be  computed  based  on  the 
pounds  of  protein  in  Class  ID  times  the 
protein  price,  the  pounds  of  other  solids 
in  Class  III  times  the  other  solids  price, 
and  the  pounds  of  butterfat  in  Class  III 
times  the  butterfat  price.  The  poimds  of 


nonfat  solids  in  Class  IV  times  the 
nonfat  solids  price,  and  the  pounds  of 
butterfat  in  Class  TV  times  the  butterfat 
price  will  comprise  the  value  of  Class  FV 
producer  milk.  Milk  used  in  Classes  III 
and  rv  in  orders  that  do  not  include 
MCP  will  be  paid  for  on  the  basis  of  the 
butterfat  price  per  pound  and  the 
applicable  skim  milk  price  per 
hundredweight.  Also  included  will  be 
the  appropriate  somatic  cell  adjustment 
applied  to  milk  in  Class  II,  Class  III,  and 
Class  IV,  the  value  of  overage,  the  value 
of  inventory  reclassification,  the  value 
of  other  source  receipts  and  receipts 
from  unregulated  supply  plants 
allocated  to  Class  I,  and  the  value  of 
handler  location  adjustments. 

For  each  marketwide  pool  using  MCP, 
a  producer  price  differential  price  per 
hundredweight  will  be  computed  that 
will  represent  producers'  shares  of  the 
value  of  the  pool.  The  total  value  of 
milk  to  handlers  in  excess  of  the  value 
of  producer  protein,  other  nonfat  solids 
and  butterfat  at  the  applicable 
component  prices  will  be  determined  by 
dividing  that  value  by  the 
hundredweight  of  milk  in  the  pool.  For 
orders  without  MCP,  the  value  of  milk 
to  handlers  will  be  divided  by  the 
hundredweight  of  producer  milk  to 
compute  a  uniform  price  per 
hundredweight  to  producers. 

The  handler's  obligation  to  the 
producer  settlement  fund  under  MCP 
orders  will  be  determined  by  subtracting 
mva  the  handler's  value  of  milk  the 
following  values:  (a)  The  total  pounds  of 
producer  milk  times  the  producer  price 
differential  adjusted  for  location,  (b)  the 
total  pounds  of  butterfat  times  the 
butterfat  price,  (c)  the  total  pounds  of 
protein  times  the  protein  price,  (d)  the 
total  pounds  of  other  solids  times  the 
other  solids  price,  (e)  the  total  value  of 
the  somatic  cell  adjustments  to 
producers'  milk,  and  (f)  the  value  of 
other  source  milk  in  Class  I  at  the 
producer  price  differential  with  any 
applicable  location  adjustment  at  the 
plant  bom  which  the  milk  was  shipped 
deducted  from  the  handler's  value  of 
milk.  In  orders  without  MCP,  handler 
obligations  will  be  computed  by 
subtracting  the  value  of  producer  milk 
at  the  uniform  price  per  hundredweight 
from  the  value  of  milk  to  the  handler. 

Payments  to  producers  traditionally 
have  been  made  in  two  payments,  a 
partial  payment  based,  in  most  cases,  on 
the  prior  month's  Class  III  price  and  a 
final  payment  at  the  uniform  price  to 
producers.  This  traditional  payment 
system  will  continue,  with  any 
exceptions  for  local  marketing  practices 
noted  in  the  regional  discussions.  The 
partial  payment  will  be  paid  on  a  per 
hundredweight  basis  with  the  price 


equaling  the  combined  value  of  the  skim 
and  butterfat  prices  for  the  lowest- 
priced  class  in  the  previous  month.  By 
computing  the  partial  payment  on  a 
hundredweight  basis,  confusion  about 
the  use  of  partial  month  component  test 
averages  will  be  eliminated  and 
handler's  partial  payroll  processing 
costs  should  not  be  affected.  Final 
pajonents  to  producers  and  for  9(c)  rixilk 
will  be  based  on:  (a)  the  hundredweight 
of  milk  times  the  producer  price 
differential  adjusted  for  location,  (b)  the 
pounds  of  protein  times  the  protein 
price,  (c)  the  pounds  of  other  solids 
times  the  other  solids  price,  (d)  the 
poimds  of  butterfat  times  the  butterfat 
price,  and  (e)  the  somatic  cell 
adjustment  rate  times  the 
hundredweight  of  milk. 

Since  producers  will  be  receiving 
payments  based  on  the  component 
levels  of  their  milk,  the  payroll  reports 
that  handlers  supply  to  producers  and 
to  the  Market  Administrator  must  reflect 
the  basis  for  such  payment.  Therefore 
the  handler  vnll  be  required  to  supply 
the  producer  not  only  vdth  the 
information  currently  supplied,  but 
also:  (a)  The  pounds  of  butterfot, 
protein,  and  other  solids  in  the 
producer's  milk,  as  well  as  the  average 
somatic  cell  count  of  the  producer's 
milk,  and  (b)  the  minimum  rates  that  are 
required  for  payment  for  each  pricing 
factor  and,  if  a  different  rate  is  paid,  the 
effective  rate  also.  The  requirement  that 
payment  factors  be  reported  to 
producers  when  producers  are  paid 
currently  exists  in  all  of  the  orders. 
Addition  of  the  component  information 
is  purely  a  conforming  change. 
Administration  of  these  provisions 
should  not  be  changed  from  current 
practices. 

With  advance  pricing  of  Class  I  and 
the  inherent  instability  of  the 
commodity  markets  there  may  be 
occasions  when  the  computation  of  the 
producer  price  differential  results  in  a 
value  of  zero  or  below.  The  orders 
should  contain  no  provision  to  prevent 
the  producer  price  differential  from 
being  a  negative  value. 

The  following  tables  contain  the 
prices  computed  based  on  the  formulas 
and  data  series  described  in  this  final 
decision  for  the  period  of  January  1994 
through  December  1998.  The  prices  are 
shown  for  information  purposes  only. 
These  prices  result  from  the  strict 
application  of  the  formulas  to  prior 
marketing  situations.  These  prices 
should  not  be  interpreted  as  prices  that 
would  have  actually  occurred 
throughout  the  data  period  because 
industry  participants  likely  would  have 
reacted  differently  to  the  price  levels 
that  would  have  resulted  from  the 
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revised  pricing  plan  than  they  reacted  to 
the  actual  price  levels. 


BHJJNQ  CODE  3410-a-r 


Actual  Class  Prices  and  Final  Decision  Class  Prices  and  Class  I  Price  Mover,*  by  Month,  January  1994 

Through  December  1998 

[Dollars  per  cwt.] 


Year  and  month 

Basic  for- 
mula price 

Final  ciass  1 

price 

mover* 

Final  dass 
III  price 

Class  lll-A 
price 

Final  dass 
IV  price 

Class  II 
price 

Final  dass 
11  price 

1994 

January  

$12.41 

$11.72 

$11.49 

$1022 

$1022 

$1325 

$11.05 

February 

12.41 
12.77 

11.73 
12.02 

11.64 
12.33 

10.23 
10.32 

1019 
10.33 

1226 
12.61 

10.90 

March  _..„ 

April L. 

11.01 

12.99 

12.90 

12.89 

10.34 

10.41 

13.19 

11.10 

May  

11.51 

12.15 

11.05 

10.24 

10.17 

13.88 

11.06 

June  

11.25 

10.56 

10.37 

10.09 

1010 

12.18 

10.72 

July _ _ — 

11.41 

11.10 

10.90 

10.13 

1018 

10.35 

10.80 

August 

11.73 

11.63 

11.06 

10.38 

10.42 

11.84 

11.03 

Septemtjer 

12.04 

11.84 

11.76 

10.35 

10.32 

12.95 

10.93 

October _. 

12.29 

11.92 

11.74 

10.36 

10.31 

12.15 

10.90 

November _ 

11.86 

11.80 

11.49 

10.40 

1036 

12.53 

11.01 

December „.... _..... 

11.38 

10.91 

10.88 

10.17 

1016 

1224 

1087 

Average 

12.00 

11.69 

11.47 

10.27 

10.26 

12.45 

10.95 

1995 

January  ;.. 

11.35 

10.64 

10.66 

10.06 

10.07 

11.02 

10.71 

February _. 

11.79 

11.19 

11.33 

10.12 

10.23 

11.35 

10.85 

March  

11.89 

11.59 

11.49 

10.22 

10.25 

12.20 

10.85 

April 

11.16 

11.07 

11.08 

10.27 

10.28 

12.09 

10.89 

May  „ „ _ 

11.12 

10.74 

10.55 

1021 

10.29 

12.19 

10.89 

June  „ ~ „.... 

11.42 

10.78 

10.56 

10.37 

10.36 

11.46 

11.04 

July 

11.23 

11.10 

10.64 

10.61 

10.60 

11.42 

1123 

August „ 

11.55 

11.00 

10.88 

10.82 

10.94 

11.72 

11.52 

September 

12.08 

12.51 

12.37 

10.90 

10.89 

11.53 

11.52 

October  

12.61 

12.93 

12.69 

11.66 

11.46 

11.85 

12.09 

Novemtjer „.. 

12.87 

13.19 

12.96 

12.40 

11.95 

12.38 

12.52 

December 

12.91 
11^ 

13.34 
11.67 

12.84 
11.50 

1124 
10.74 

11.13 
10.70 

12.91 
11.84 

11.61 

Average „ ~ 

11.31 

1996 

January  „...» _ 

12.73 

12.82 

12.32 

11.16 

11.15 

13.17 

11.84 

February — . — ..... 

12.59 

12.62 

12.37 

10.39 

10.70 

1321 

11.63 

March 

12.70 

12.66 

12.52 

10.32 

10.49 

13.03 

11.17 

April „ 

13.09 

12.84 

13.15 

10.52 

10.65 

12.89 

11.29 

May  ., - 

13.77 

13.68 

13.12 

11.90 

11.74 

13.00 

12.12 

June  «... 

13.92 

14.28 

13.31 

15.12 

1425 

13.39 

14.07 

July 

14.49 

15.41 

13.41 

16.01 

15.32 

14.07 

15.95 

August — 

14.94 

15.32 

14.02 

15.82 

15.44 

14.22 

16.35 

SeDtemt>er 

15.37 
14.13 
11.61 

15.74 
1528 
12.33 

15.17 
13.54 
11.33 

15.85 
14.94 
12.18 

16.09 
14.82 
12.10 

14.79 
15.24 
15.67 

15.89 

October 

15.62 

I'lovsniowf  ••••••■••••••••••••••■•••••••■•■•■•••■••■••■••••■ 

13.03 

L^oCoTTlDor  .•«•*•••••••■■•••■••••••••••••••■••■••••••■•••>••• 

11.34 

11.06 

10.68 

11.75 

11.76 

14.49 

12.67 

/W9i oQO  ••••••••>••■••••«•«•■••••■••••■••••••••■••■•••■■•••• 

13.39 

13.67 

12.91 

13.00 

12.88 

13.93 

13.47 

1907 

January  

11.94 
12.46 

11.62 
11.95 

11.05 
11.56 

11.50 
12.36 

11.68 
12.34 

11.91 
11.64 

12.52 

Febaiary „ 

13.02 

March  „ 

12.49 

12.74 

11.55 

12.78 

12.80 

12.24 

13.33 

April 

11.44 

12.65 

11.23 

12.10 

12.13 

12.76 

12.87 

May 

10.70 

1120 

1023 

11.56 

11.58 

12.79 

12.53 

June  

1074 

11.95 

9.96 

12.22 

12.06 

11.74 

12.77 

July 

10.86 

11.96 

10.13 

12.06 

11.93 

11.00 

12.54 

August 

12.07 

11.97 

11.50 

11.88 

11.91 

11.04 

12.63 

September 

12.79 

12.42 

12.32 

11.87 

11.83 

11.16 

12.55 

October 

12.83 

12.76 

12.54 

13.50 

13.29 

12.37 

13.98 

November 

12.96 

13.80 

12.59 

14.01 

13.86 

13.00 

14.56 

December 

13.29 

13.81 

12.55 

12.46 

12.72 

13.13 

13.43 

Average 

12.05 

12.40 

11.43 

12.36 

12.34 

12.07 

13.06 

1998 

January  

13.25 

12.76 

12.51 

12.04 

1229 

13.26 

.     13.02 

February „ 

13.32 

13.03 

12.87 

12.89 

13.07 

13.59 

13.78 

March -.. 

12.81 

12.75 

12.50 

12.67 

12.79 

13.55 

13.49 
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ACTUAL  Class  Prices  and  Final  Decision  Class  Prices  and  Class  I  Price  Mover,*  by  Month,  January  1994 

Through  December  1998— Continued 

[Dollars  per  cwt.] 


Year  and  month 

Basic  for- 
mula price 

Final  class  i 

price 

mover* 

Final  dass 
III  price 

Class  lll-A 
price 

Final  dass 
IV  price 

Class  II 
price 

Final  class 
II  price 

April 

12.01 
10.88 
13.10 
14.77 
14.99 
15.10 
16.04 
16.84 
17.34 
14.20 
12.70 

12.69 
13.27 
14.20 
15.35 
16.25 
18.32 
18.06 
16.82 
17.44 
15.08 
12.90 

11.50 
10.65 
12.65 
14.12 
14.21 
14.66 
16.05 
16.90 
17.51 
13.84 
12.23 

12.88 
13.96 
15.38 
15.59 
16.52 
19.81 
18.13 
14.87 
13.48 
14.85 
12.24 

12.90 
13.54 
14.89 
15.62 
16.38 
18.71 
18.19 
15.71 
13.39 
14.79 
12.20 

13.62 
13.11 
12.31 
11.18 
13.40 
15.07 
15.29 
15.40 
16.34 
13.84 
12.83 

13.59 

May  - 

June  - 

July - 

Auoust      i 

14.24 
15.54 
16.15 
16.96 

September 

October     

1928 
18.67 

November      

16.39 

December 

Average ^ 

60-Month  Avg 

13.98 
15.42 
12.84 

*  Developed  for  informational  purposes  only.  Advanced  sWm  milk  and  butterfat  prices  will  be  used  to  calculate  Class  I  price  for  succeeding 
month. 


BILUNOCOOE  3410-<a-M 

3.  Class  I  Priciiig  Structure 

This  decision  adopts  a  Class  I  pricing 
structure  that  provides  incentives  for 
greater  structural  efficiencies  in  the 
assembly  and  shipment  of  milk  and 
dairy  products.  In  conjimction  with 
other  reforms  discussed  in  this  decision, 
the  adopted  Class  I  price  structure 
provides  the  necessary  changes  needed 
to  improve  milk  pricing  in  the 
consolidated  markets.  The  adopted 
Class  I  pricing  structiire  resxilts  from 
additional  quantitative  and  qualitative 
analyses  of  Option  lA  and  Option  IB 
that  were  presented  in  the  proposed  rule 
issued  January  21, 1998  (the  PR), 
consideration  of  public  conunents 
received  to  these  options,  and  the 
legislative  requirements  of  the  AMAA. 
The  adopted  Class  I  pricing  structure 
utilizes  USDSS  model  results  adjusted 
for  all  known  plant  locations  and 
establishes  differential  levels  that  will 
generate  sufficient  revenue  to  assure  an 
adequate  supply  of  milk  while 
maintaining  equity  among  handlers  in 
the  iniTiiTniiTn  prices  they  pay  for  milk 
bought  bom  dairy  farmers. 

fiacic;grou/id 

Although  not  required  by  the  1996 
Farm  Bill,  the  legislation  provided 
authorization  for  the  Secretary  to  review 
the  Class  I  price  structure  as  part  of  the 
consolidation  of  the  orders  including 
the  consideration  of  utilization  rates  and 
multiple  basing  points  for  developing  a 
pricing  system.  In  any  event,  the 
consolidation  of  orders  requires  the 
review  of  the  pricing  system  because 
historically.  Class  I  pricing  provisions, 
as  well  as  other  Federal  order 
provisions,  have  been  reviewed 
primarily  on  an  individual  market  basis. 
The  reform  effort  provides  the 


opportunity  to  consider  and  establish  a 
nationally  coordinated  Class  I  pricing 
surface  that  uses  location  adjustments  to 
the  differential  levels  to  price  milk  for 
fluid  use  in  every  county  in  the  United 
States. 

The  PR  provided  an  extensive  review 
of  7  options  that  were  developed  and 
considered.  After  qualitative  and/or 
quantitative  analysis,  all  but  Option  lA 
and  Option  IB  were  preliminarily 
eliminated  for  various  stated  reasons. 
Nonetheless,  the  PR  invited  comments 
on  any  of  the  seven  pricing  options  or 
any  other  pricing  ideas.  Also,  the 
Department  indicated  a  preference  for 
Option  IB  for  a  nmnber  of  reasons. 
Nearly  all  of  the  public  comments 
received  in  response  to  the  PR  on  Class 
I  price  structure  focused  on  the  relative 
merits  of  Option  lA  and  Option  IB.  No 
persuasive  comments  were  received  to 
cause  the  Department  to  further 
consider  the  other  five  options. 

The  USDSS  Model 

Option  1 A  and  Option  IB  were  based 
to  a  significant  degree  on  the  U.S.  Dairy 
Sector  Simulator  Model  (USDSS).  The 
USDSS  was  used  to  evaluate  the 
geographic  or  "spatial"  value  of  milk 
and  milk  components  across  the  U.S. 
Using  240  supply  locations,  334 
consumption  locations,  622  dairy 
processing  plant  locations,  5  product 
groups,  2  milk  components  (fat  and 
solids-not-fat)  and  transportation  and 
distribution  costs  among  all  locations, 
USDSS  determines  economic  efficient 
location  values  for  milk  and  milk 
components.  The  model  initially  used 
data  from  May  and  October  1995,  and 
for  this  decision  used  updated  data  from 
May  and  October  1997. 

trie  supply  and  consumption  of  milk 
used  by  the  model  are  aggregated  to 
geographic  points — consumption  points 


and  supply  points — ^to  simplify  a  very 
complex  problem.  The  production  of 
milk  and  the  consumption  of  dairy 
products  are  fixed  at  the  various  supply 
and  consumption  points  used  by  the 
model.  Plant  locations  were  restricted  to 
those  presently  processing  products  but 
plant  processing  locations  were  not 
constrained  with  respect  to  the  volimie 
processed.  Processing  costs  were 
assumed  to  be  uniform  between 
locations  and  across  plant  volumes  (no 
economies  of  scale).  Therefore,  the 
model  allowed  processing  to  move 
among  available  locations  to  find  the 
least  cost  solution  in  terms  of  assembly 
from  supply  points  through  distribution 
to  consxmiption  points. 

Transportation  costs  in  the  model 
include  costs  of  raw  milk  assembly, 
interplant  btilk  shipment,  and  the  cost 
of  hauling  finished  products. 
Transportation  costs  among  regions 
reflected  not  only  distance  traveled,  but 
also  differences  in  wage  rates  and  State 
highway  weight  limit  restrictions.  While 
assembly  costs  and  interplant  bulk 
shipments  were  calculated  using  a 
linear  cost  function,  the  finished 
product  functions  were  non-linear.  In 
fact,  finished  product  hauling  costs  (e.g., 
packaged  milk)  fell  below  raw  milk 
assembly  and  hauling  costs  on  an 
equivalent  unit  basis  in  many  cases  at 
distances  more  than  900  miles.  Previous 
spatial  modeling  had  asstuned 
constantly  higher  finished  product 
transportation  costs  versus  raw  milk 
assembly  and  shipping  costs  for  all 
distances.  The  updated  model  results 
were  based  on  transportation  cost 
analyses,  partictilarly  the  reduction  in 
distribution  costs  for  finished  products 
resulting  in  distribution  costs  for  these 
products  on  par  with  bulk  milk 
assembly  and  hauling  costs. 
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The  output  from  the  USDSS  model 
provided  information  as  to  optimal 
processing  locations  and  volumes  at 
those  locations,  milk  assembly,  and 
intermediate  and  finished  product 
distribution  flows.  It  represented  a  least 
cost,  or  "most  effitient"  organization  of 
the  industry.  Importantly  for  the 
research,  the  model  provided  the 
marginal  values  (i.e.,  the  value  of  one 
more  unit)  of  milk  at  each  location. 
These  values,  technically  known  as 
shadow  prices,  are  indicative  of  values 
that  are  consistent  with  the  optimized 
solution.  A  shadow  price  on  one  imit  of 
milk  at  any  processing  location  can  be 
interpreted  as  follows:  If  the  processor 
at  a  particular  location  had  one  more 
imit  of  milk,  the  entire  pattern  of  milk 
assembly,  and  product  transportation 
could  be  reorganized  in  such  a  way  that 
marketing  costs,  equal  to  the  shadow 
price,  could  be  saved.  This  notion  of 
marginal  value  is  consistent  with 
economic  theory  on  how  prices  are 
determined  in  a  competitive  market. 

llie  sig^iificance  of  the  shadow  value 
in  terms  of  milk  price  regulation  may  be 
stated:  If  the  regulated  price,  or  cost  of 
milk,  is  arbitrarily  set  higher  than  the 
shadow  price  at  a  particular  processing 
location,  a  lower  cost  solution  could  be 
found  by  processing  more  milk  at 
another  location.  This  would  imply 
higher  transportation  costs  for  either 
raw  milk  assembly,  finished  product 
distribution,  or  both.  Such  a  result 
clearly  leads  to  a  higher  cost,  less 
efficient  system.  It  is  also  contrary  to 
what  is  generally  thought  of  as  the 
"orderly  marketing"  of  milk  which  is  a 
fundamental  reason  for  the  existence 
and  goal  of  Federal  milk  marketing 
orders. 

It  should  be  stressed  that  the 
calculated  shadow  prices  of  the  model 
output  provide  information  regarding 
the  relationship  of  the  prices  among 
geographic  locations,  lliey  do  not 
provide  guidance  regarding  the  overall 
level  of  Class  I  prices  or  differential 
values.  That  is,  the  model  does  not  help 
us  imderstand  whether  the  Class  I 
differential  shoiUd  arrive  at  a  Class  I 
{Mice  of  $14  in  Minneapolis  and  $15  in 
New  York  City,  or  $15  in  Minneapolis 
and  $16  in  New  York  City.  However,  it 
does  tell  us  that  the  resulting  Class  I 
price  difference  between  the  two 
locations  should  be  about  one  dollar. 

A  positive  aspect  of  the  USDSS  model 
is  the  degree  of  detail  available  in  the 
output,  lliis  detail  is  achieved  through 
the  careful  assembly  of  spatially 
disaggregated  data.  However,  it  shoiUd 
be  remembered  that  by  its  construction, 
the  USDSS  is  a  "model"  and  thus  a 
simplification  of  a  complex  dairy 
industry.  That  notwithstanding,  the 


USDSS  model  does  provide  an  objective 
and  quantitative  guidepost  from  which 
to  compare  current  federal  order 
differentials  and  in  considering  possible 
alternatives. 

Several  fectors  were  considered  in 
selecting  a  replacement  for  the  current  '* 
Class  I  price  structure  that  served  to 
form  the  criteria  used  to  examine 
options.  First,  a  Class  I  price  structure 
must  be  considered  from  a  national,  as 
well  as  a  local  or  regional,  perspective. 
Many  comments  from  industry 
addressed  Class  I-pricing  issues  from  a 
local  or  regional  perspective  in  the 
development  of  options  presented  in  the 
PR.  These  comments  provided  valuable 
information  about  particular  markets 
but  generally  did  not  consider  the 
feasibility  or  impact  of  a  local  or 
regional  issue  on  a  national  basis.  While 
remaining  mindful  of  local  and  regional 
concerns,  USD  A  has  also  evaluated 
alternative  Class  I  pricing  structures 
from  a  national  perspective,  as  should 
be  expected,  given  the  national  concerns 
expressed  about  milk  pricing. 

Second,  a  Class  I  price  structure  must 
recognize  the  location  value  of  milk. 
Residts  from  the  USDSS  model  confirm 
that  milk  has  value  at  location.  As 
described  earlier,  the  model  provided 
shadow  prices  reflecting  the  relative 
values  of  milk  and  milk  components  at 
geographic  locations.  While  the  model 
shadow  prices  did  not  suggest  Class  I 
differentials  for  specific  locations,  they 
do  provide  a  means  to  evaluate  price 
relationships  among  locations. 

Third,  a  Class  I  price  structure  must 
recognize  all  uses  of  milk.  The  classified 
pricing  system  contained  in  the  Federal 
milk  order  program  values  milk  for  fluid 
use  higher  than  milk  used  for  soft  or 
hard  manufactiu^d  products.  The  higher 
Class  I  price  encourages  all  milk  to  be 
used  first  to  satisfy  Class  I  needs.  At  the 
point  where  the  cost  of  moving  milk 
from  an  alternate  location  for  Class  I  use 
is  equal  to  the  cost  to  supply  milk  for 
manufactured  products,  demand  for 
manufactured  products  influences  a 
market's  ability  to  prociue  milk  for 
Class  I  needs.  Thus,  all  uses  of  milk 
must  be  considered  when  evaluating  a 
national  Class  I  pricing  structure. 

Finally,  a  Class  I  price  structiu-e  must 
meet  the  requirements  of  the  AMAA. 
The  broad  tenet  of  the  AMAA  is  to 
establish  and  maintain  orderly 
marketing  conditions.  For  the  Federal 
milk  order  program,  this  is  achieved 
primarily  through  classified  pricing  and 
pooling.  With  regard  to  pricing,  it  is 


"Any  references  to  the  "current"  system  of  Class 
I  prices  or  the  "airrent"  price  structure  are  to  be 
interpreted  as  those  established  in  or  after  the  final 
decision  based  on  the  1990  national  hearing  issued 
March  5, 1993  (58  FR  12634). 


recognized  that  the  objective  of  the 
AMAA  is  to  stabilize  the  marketplace 
with  minimum  prices,  not  to  set  market 
prices.  The  pricing  criterion  of  the 
AMAA,  section  608c(18),  requires  prices 
that  are  reflective  of  economic 
conditions  affecting  supply  and  demand 
for  milk  and  its  products.  In  this  regard, 
consideration  was  given  to  whether  the 
proposed  prices  would  generate 
sufficient  revenue  for  producers 
necessary  to  maintain  an  adequate 
supply  of  milk.  Equally  important,  the 
prices  need  to  provide  equity  to 
handlers  with  regard  to  raw  product 
costs  as  required  by  section  608c(5)  of 
the  AMAA. 

Evaluation  Criteria 

In  evaluating  the  final  Class  I  pricing 
options,  nine  performance  criteria, 
based  upon  regulatory  objectives  and 
requirements  of  the  AMAA,  were  again 
used  as  they  were  in  the  PR.  The 
evaluation  criteria  are  divided  into  two 
categories,  objective  and  administrative. 
The  objective  criteria  are  as  follows: 

1.  Ensure  an  adequate  supply  of  milk 
for  fluid  use.  Class  I  price  levels  need 
to  provide  a  sufficient  price  signal  to 
maintain  an  adequate  supply  of  milk  for 
fluid  use.  This  supply  level  can  be 
achieved  through  either  the  movement 
of  milk  to  where  it  is  needed,  increased 
production,  or  some  combination  of 
both. 

2.  Recognize  quality  (Grade  A)  value 
of  milk.  Grade  A  milk  is  required  for 
fluid  use.  Additional  costs  of  obtaining 
and  maintaining  Grade  A  status  need  to 
be  reflected  in  Class  I  prices. 

3.  Provide  appropriate  market  signals. 
A  Class  I  price  should  send  timely 
signals  to  the  market  regarding  supply/ 
demand  conditions. 

4.  Recognize  value  of  milk  at  location. 
Basic  economic  theory,  validated  by 
actual  market  observations  and 
University-based  research,  affirms  that 
milk  for  Class  I  use  has  a  different  value 
at  different  locations.  This  value  needs 
to  be  reflected  in  the  Class  I  price  in 
order  for  the  system  to  recognize  and 
resemble  the  market  rather  than 
interfere  with  the  market. 

5.  Facilitate  orderly  marketing  with 
coordinated  system  of  prices.  A  system 
of  Class  I  prices  needs  to  be  coordinated 
on  a  national  level.  Appropriate  levels 
of  prices  will  provide  alignment  both 
within  and  among  marketing  areas.  This 
coordination  is  necessary  for  the 
efficient  and  orderly  marketing  of  milk. 

6.  Recognize  handler  equity  with 
regard  to  raw  product  costs. 
Appropriate  levels  of  Class  I  prices 
provide  known  and  visible  prices  at  all 
locations  thereby  ensuring  that  handlers 
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are  able  to  compete  for  available  milk 
supplies  on  an  equitable  basis. 

Three  administrative  criteria  are 
identified  and  described  as  follows: 

1.  Minimize  regulatory  burden.  The 
Class  I  price  structure  should  not 
significantly  increase  the  burden  on 
handlers,  particularly  small  businesses. 
This  would  include  increased  reporting 
requirements  and  record  keeping,  as 
well  as  possible  increases  in 
administrative  assessments  should 
Market  Administrators  be  required  to 
manage  a  more  complex  regulatory 
system.  « 

2.  Minimize  impact  on  small 
businesses.  The  Class  I  price  should  be 
set  at  a  level  that  does  not  disadvantage 
small  businesses  in  competition  with 
large  businesses. 

3.  Provide  long-term  viability.  The 
Class  I  price  structiire  should  be 
expected  to  operate  for  an  extended 
time  period  without  major 
modifications. 

The  nine  evaluation  criteria  listed 
above  are  used  to  qualitatively  evaluate 
each  of  the  options.  Each  option  is 
evaluated  based  on  how  the  option 
performed  compared  to  the  current 
system,  either  better  than,  worse  than, 
or  the  same  as,  for  each  performance 
criterion.  The  results  of  the  qualitative 
analysis  provided  a  preliminary 
framework  for  quantitative  analysis 
using  a  multi-regional  model  developed 
by  the  Economic  Research  Service  (ERS) 
of  the  Department. 

As  previously  indicated.  Option  2 — 
Relative  Use  Differentials,  Option  3 A — 
Flat  Differentials,  Option  3B— Modified 
Flat  Differentials,  Option  4 — Demand- 
Based  Differentials,  and  Option  5 — 
Decoupled  Baseline  Class  I  Prices  with 
Adjustors,  were  eliminated  from  further 
consideration.  They  were  eliminated  for 
various  reasons  including  failiire  to 
adhere  to  AMAA  requirements,  the 
likelihood  of  creating  disorderly 
marketing  conditions,  and  impacts  on 
small  businesses.  A  discussion  of  the 
five  eliminated  options,  including  the 
evaluation  against  the  criteria  and/or 
quantitative  analysis  were  described  in 
detail  in  the  PR. 

The  Final  Options 

Three  options  formed  the  basis  for 
final  consideration  and  are  described 
below.  All  options  present  national 
Class  I  pricing  structiu^s  developed 
utilizing  the  USDSS  model.  The  options 
continue  to  vary  in  their  reliance  and 
application  of  the  USDSS  model  but  all 
remain  based  on  economic  principles 
contained  within  the  model.  These 
options  include  Option  lA,  a  modified 
Cation  IB,  and  the  adopted  Class  I 
pricing  structure. 


Option  lA:  Location-Specific 
Differentials 

Option  lA  establishes  a  $1.60  per 
hundredweight  fixed  differential  for 
three  surplus  zones  (Upper  Midwest, 
West,  and  Southwest)  within  a  nine- 
zone  national  price  surface,  and  for  the 
other  six  zones,  an  added  component 
that  reflects  regional  differences  in  the 
value  of  fluid  and  manufacturing  milk. 
This  option  emphasized  current  supply 
and  demand  conditions  with  the  USDSS 
model  output. 

Some  minor  changes  were  made  to 
the  Option  lA  differential  levels 
presented  in  the  PR.  The  changes  only 
involved  adjusting  certain  coimty 
specific  differentials  to  provide  for  more 
appropriate  price  alignment  in  several 
counties  in  the  northeast,  seven 
counties  in  Florida,  and  one  county  in 
North  Carolina.  Other  than  these  minor 
changes.  Option  lA  is  the  same  as 
published  in  the  PR. 

Modified  Option  IB:  Relative  Value- 
Specific  Differentials 

This  option  continues  to  establish 
Class  I  differentials  based  on  a 
relationship  between  prices  and 
geographic  location  as  indicated  by  the 
USDSS  model,  but  uses  more  current 
data.  Modifications  were  made  to 
Option  IB  with  respect  to  how  adjusted 
Class  I  differentials  were  established  for 
each  county  in  the  United  States.  This 
modified  version  of  Option  IB 
continues  to  establish  differential  levels 
by  setting  and  equating  the  relative 
value-specific  differential  of  $1.20  per 
hundredweight  in  Minneapolis, 
Minnesota.  The  Option  IB  differentials 
in  the  PR  relied  on  an  algorithm  to  set 
location  adjusted  differentials  in  every 
coimty.  The  modified  Option  IB  price 
surfece  takes  into  full  account  all  known 
plant  locations  as  was  done  in  the 
development  of  Option  lA.  This 
approach  ensures  that  all  plants 
similarly  located  would  have  similar 
prices. 

The  Adopted  Class  I  Price  Structure 

The  adopted  Class  I  pricing  structure 
establishes  a  price  surfece  that  also  - 
utilizes  USDSS  model  results  adjusted 
for  all  known  plant  locations  and 
establishes  differential  levels  that  will 
result  in  prices  that  generate  sufficient 
revenue  to  assure  an  adequate  supply  of 
milk.  The  differential  levels  will  better 
maintain  equity  by  raising  the  level  40 
cents  per  hundredweight  higher  than 
the  level  proposed  in  Option  IB  and  in 
modified  Option  IB.  The  higher 
differential  level  reduces  the  likelihood 
of  class-price  inversions,  where  the 
Class  I  prices  are  below  the 


manufactiiring  milk  prices  for  the 
month. 

The  USDA  Multi-Regional  Dairy  Sector 
Model 

Option  lA,  modified  Option  IB  and 
the  adopted  Class  I  pricing  structiire 
were  evaluated  qualitatively  against  the 
evaluation  criteria  and  quantitatively 
utilizing  the  USDA  multi-regional  dairy 
sector  model.  This  model  was 
developed  to  answer  some  very  specific 
questions  about  possible  changes  in  the 
dairy  sector,  particiilarly  changes  being 
considered  in  milk  marketing  orders. 
The  main  focus  of  the  model's 
development  and  use  was  to 
quantitatively  examine  the  impacts  of 
the  changes  under  consideration  in  the 
classified  pricing  of  milk  and  dairy 
products  in  the  milk  order  system  on  an 
order-by-order  and  regional  basis,  and 
for  other  areas  of  the  coimtry  not 
ciirrently  a  part  of  the  milk  order 
system. 

The  multi-regional  model  establishes 
a  baseline  consistent  with  the  USDA 
official  baseline  projections  for  the  dairy 
sector.  It  assumes  36  regions.  These 
include:  32  Federal  Milk  Marketing 
Order  areas  (including  Tennessee  Valley 
that  was  terminated  on  October  1, 1997) 
and  four  non-Federally  regulated  areas 
(California,  Other  Unregulated  Western 
Coimties,  Unregulated  Northern  New 
York  and  New  England  and  Other 
Unregulated  Eastern  Coimties)  and 
projects  baseline  information  through 
the  year  2005.  The  demarcation  between 
the  imregulated  Western  and  Eastern 
coimties  follows  a  line  extending  north 
to  south  on  the  eastern  State  borders  of 
North  Dakota,  South  Dakota,  Nebraska, 
Kansas,  Oklahoma  and  Texas. 

The  model  baseline  also  assumes  that 
the  Class  in  price  would  be  the  Basic 
Formula  Price  (BFP),  the  Clas?  II  price 
would  be  the  BFP  plus  30  cents,  each 
region's  Class  I  price  would  be  the  BFP 
plus  the  current  Class  I  differential  and 
the  Class  m-a  price  would  continue.  All 
other  changes  to  milk  order  provisions 
together  with  the  three  price  surface 
alternatives  are  presented  as  changes 
from  the  baseline  over  the  period  of  the 
years  2000  through  2005.  Each  of  the 
alternatives  include  the  impact  of 
consolidation  into  11  regional  markets 
and  moving  to  wholesale  product  price 
formulas  in  setting  the  class  prices. 

From  its  baseline,  the  model  has  the 
ability  to  quantify  the  impacts  of  pricing 
changes  in  the  consolidated  regions  and 
in  estimating  how  the  end  use  of  milk 
may  be  expected  to  change  with  the 
changes  in  how  the  order  program  will 
price  milk.  The  model  can  generate 
long-term  supply,  demand,  and  price 
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projections  that  are  consistent  with  the 
USDA  official  baseline  projections. 

The  model  estimates  regional  milk 
production  based  estimates  of  milk-per- 
cow  and  number-of-cows  for  the  36 
defined  areas.  The  milk  cow  inventory 
and  miUc-per-cow  estimates  for  each 
area  is  based  upon  reported  state  data. 
Changes  in  the  inventory  of  cow 
niunbers  and  output-per-cow  for  each 
region  are  related  to  regional  farm  milk 
prices  and  feed  costs,  and  past  regional 
net  returns  to  dairy  fanners  (a  measure 
of  profitability).  Ktilk  marketings  in  the 
region  are  in  direct  relationship  to  milk 
production  in  the  region. 

Once  the  volume  of  regional  milk 
marketings  is  determined,  marketings 
are  distributed  to  seven  uses:  bottled 
whole  milk,  bottled  low-fat  milk,  soft 
manufactured  dairy  products,  American 
cheese,  other  cheese,  butter,  and  nonfat 
dry  mUk.  Each  of  the  seven  uses  has  a 
retail  demand  equation.  Generally,  the 
demand  for  the  specific  product  is  a 
function  of  per  capita  income,  the  retail 
price  or  the  Consumer  Price  Index  (CPI) 
of  the  product,  and  the  price  or  CPI  of 
a  substitute  product  (e.g.  margarine  for 
butter). 

Demands  for  raw  milk  for  use  in  fluid 
milk  products  and  soft  manufactured 
dairy  products  have  priority  in  the 
model  and  such  demands  are  filled 
regionally  from  the  region's  raw  milk . 
supply  before  the  national  demands  of 
the  hard  manufactured  product  markets 
are  met  The  Class  I  and  Class  II  uses  of 
milk  in  each  region  are  based  upon 
differences  in  prices  and  population  by 
region.  A  CPI  for  fluid  milk  and  other 
dairy  products  are  estimated  for  each 
region  based  upon  a  margin  mark-up 
equation  and  the  region's  Cfass  I  and 
Class  n  prices.  These  values  are  used  to 
estimate  regional  per  capita  use,  and 
when  multiplied  by  projected 
population  for  each  region,  determine 
the  amoimt  of  milk  allocated  to  Class  I 
and  Class  II  uses. 

The  simi  of  each  region's  raw  milk 
supply  less  the  milk  used  in  Class  I  and 
Class  n  results  in  a  measiire  of  the 
national  manufacturing  milk  supply. 
The  model  solves  for  equilibrium  in 
supply  and  demand  by  solving  for 
wholesale  prices  of  cheese,  butter,  and 
nonfat  dry  nulk  that  equate  the  supply 
and  demand  in  the  hard  maniifactured 
dairy  product  markets.  The  hard 
manufactured  product  markets,  the 
Class  I  markets,  the  Class  II  markets,  and 
the  farm  level  raw  milk  supply  are 
linked  through  price  equations  that 
relate  the  changes  in  wholesale  product 
prices  to  changes  in  prices  for  milk  used 
in  Class  I,  Class  n.  Class  m.  Class  m-a 
(or  Class  IV)  and  ihe  fiarm  level  all-milk 
price. 


A  Class  m  and  Class  m-a  (or  Class  IV) 
price  is  calculated  from  the  model's 
estimates  of  wholesale  cheese,  butter, 
and  nonfat  dry  milk  prices;  and  these 
Class  in  and  Class  m-a  (or  Class  IV) 
prices  are  used  to  predict  Class  I  and 
Class  n  prices.  Changes  in  Class  I  and 
Class  n  prices  affect  demand  for  Class 
I  and  Class  n  products  and  the  amount 
of  milk  available  nationally  for  cheese, 
butter,  and  nonfat  dry  milk  production. 
Likewise,  the  amount  of  milk  used  in 
each  class  in  each  region  and  the 
regional  class  prices  affect  the  farm  level 
all-milk  price  and  the  supply  of  raw 
milk  in  the  region  and  therefore  the 
amount  of  miUc  available  nationally  for 
cheese,  butter,  and  nonfat  dry  milk 
production.  The  model  iterates  until  an 
equilibrium  is  achieved  for  the  year  in 
the  wholesale  product  markets  and  then 
advances  to  the  next  year. 

A  brief  summary  of  the  quantitative 
impacts  of  each  alternative  price  surface 
is  included  with  the  qualitative  analysis 
presented  below.  A  detailed  description 
of  the  USDA  multi-regional  dairy 
model,  as  well  as  a  complete  discussion 
of  the  impacts  of  the  pricing  alternatives 
are  contained  in  the  Final  RIA. 

Option  lA:  Location-Specific 
Difiierentials 

Option  lA  would  establish  a 
nationally  coordinated  system  of 
location-specific  Class  I  differentials 
reflecting  the  relative  economic  value  of 
milk  by  location.  An  important  feature 
of  the  option  is  the  location  adjustments 
that  geographically  align  minimum 
Class  I  milk  prices  paid  by  fluid  milk 
processors  nationwide  regardless  of  the 
defined  milk  marketing  area  boundaries 
or  order  pooling  provisions.  A  basic 
premise  of  Option  1 A  is  that  the  value 
of  milk  varies  according  to  location 
across  the  United  States. 

Compared  to  the  modified  Option  IB 
and  the  adopted  Class  I  price  structure, 
this  option  tends  to  most  reflect  the 
current  Class  I  pricing  surface.  Although 
extremely  similar  to  the  ciurent  Class  I 
price  surface,  there  are  distinct 
differences.  Option  lA  would  establish 
a  nationally  coordinated  price  surface 
that  uses  location  adjustments  to  adjust 
the  price  of  milk  for  fluid  use  for  every 
coxmty  of  the  United  States. 

Under  Option  lA,  Class  I  differentials 
are  the  lowest  in  geographical  areas 
evidencing  the  largest  supplies  of  milk 
relative  to  local/regional  fluid  milk 
needs.  The  differentials  become 
progressively  higher  as  they  move  from 
these  areas  to  markets  with  less 
production  relative  to  demand  for  fluid 
milk.  Nine  differential  zones  provide 
the  basis  for  establishing  the  price 
structure.  These  zones  were  established 


based  on  results  of  the  USDSS  model, 
knowledge  of  current  supply  and 
demand  conditions,  and  recognition  of 
other  marketing  conditions  such  as  fluid 
versus  manufacturing  markets,  urban 
versus  rural  areas,  and  surplus  versus 
deficit  markets. 

Class  I  differentials  under  this  option 
range  from  a  low  of  $1 .60  per 
hundredweight  in  the  lowest  valued 
zones  of  the  Upper  Midwest,  Southwest, 
and  West,  where  there  are  abundant 
supplies  of  milk  in  excess  of  flmd  milk 
use,  to  a  high  of  $4.30  per 
hundredweight  in  Florida,  where  there 
are  deficit  supplies  of  milk  for  fluid  use. 

Analysis  Based  on  Evaluation 
Criteria.  Option  lA  performs  equal  to  or 
better  than  the  current  Class  I  system  in 
each  of  the  evaluation  criteria.  This  is 
largely  explained  by  the  adjustments, 
improvements,  and  fine-tiining  made  to 
the  current  system  of  Class  I 
differentials  Option  lA  was  evaluated 
against  the  objective  criteria  as  follows: 

1.  Ensure  an  adequate  supply  of  milk 
for  fluid  use.  Option  lA  performs 
essentially  the  same  as  the  current  price 
structure  in  ensiuing  an  adequate 
supply  of  milk  for  fluid  use.  Option  1 A 
changes  current  differential  levels  in 
some  regions  to  more  accurately  reflect 
current  milk  supply-demand  conditions. 
Option  lA  will  have  minimal  impacts 
on  farm  level  milk  prices  and  should 
ensure  adequate  supplies  of  milk  for 
fluid  use. 

2.  Recognize  quality  (Grade  A)  value 
of  milk.  Option  lA  recognizes  the 
quality  value  (Grade  A)  of  milk  through 
the  addition  of  a  differential  that  begins 
at  $1.60  per  himdredweight  in  the  base 
zone. 

3.  Provide  appropriate  market  signals. 
Option  lA  adjusts  and  refines  the 
existing  Class  I  price  structure  to 
provide  appropriate  market  signals.  In 
some  geographical  areas,  Class  I 
differentials  would  be  increased.  These 
changes  indicate  that  ciurent  Class  I 
differential  levels  are  not  high  enough  to 
attract  adequate  supplies  of  milk  to  the 
applicable  fluid  mUk  markets.  In  certain 
other  areas.  Class  I  difiierentials  would 
be  lowered,  indicating  that  they  exceed 
levels  necessary  to  adequately  supply 
the  associated  markets  with  their  fluid 
milk  needs. 

4.  Recognize  value  of  milk  at  location. 
The  spatial  values  of  milk  reflected  in 
Option  lA  recognize  the  value  of  milk 
at  location  more  accurately  than  the 
current  system  for  two  principal 
considerations.  First,  in  structuring  the 
differentials  in  Option  lA,  the  effect  of 
current  Class  I  differential  levels  on 
milk  supplies,  demand,  and  dairy 
farmer  retimis  regionally  during  the  past 
decade  were  considered.  Second,  the 


16112 


Federal  Register /Vol.  64,  No.  63 /Friday,  April  2,  1999 /Proposed  Rules 


relative  values  of  milk  and  milk 
components  at  geographic  locations 
throughout  the  United  States  from  the 
USDSS  model  results  were  considered. 

5.  Facilitate  orderly  marketing  with 
coordinated  system  of  prices.  Option  lA 
provides  a  comprehensive  national 
pricing  surface  for  Class  I  milk  that 
establishes  a  value  for  Class  I  milk  in 
every  county.  Thus  the  price  any 
processor  would  pay  for  milk  would  be 
the  same  regardless  of  which  order  the 
processor  is  regidated  under.  As  such, 
Option  1 A  is  an  improvement  over  the 
current  price  structure  which  evolved  in 
a  piecemeal  fashion.  Additionally,  the 
Class  I  differentials  and  location 
adjustments  in  Option  lA  woidd 
facilitate  more  efBcient  and  orderly 
marketing  of  milk  for  fluid  use  through 
the  nationwide  coordination  of  prices 
when  compared  to  the  current  system. 

6.  Recognize  handler  equity  with 
regard  to  raw  product  costs.  Class  I 
differentials  proposed  imder  Option  lA 
are  consistent  with  the  inherent 
economic  value  of  milk  at  location.  The 
coordination  and  alignment  of  prices, 
based  upon  cost  differences  and  current 
marketing  conditions,  better  ensures 
handlers  of  equity  in  competing  for 
available  milk  supplies. 

Option  lA  was  evaluated  against  the 
objective  criteria  as  follows: 

1 .  Minimize  regulatory  burden. 
Option  lA  would  not  change  the 
regulatory  burden  of  the  Federal  order 
program.  Option  lA  would  not  restilt  in 
increased  reporting,  record  keeping, 
compliance,  or  administrative  costs  to 
handlers. 

2.  Minimize  impact  on  small 
businesses.  In  regions  where  more  of  the 
actual  value  of  fluid  milk  would  be 
reflected  in  the  differentials  than  is 
currentiy  reflected,  small  businesses 
may  have  a  marginal  improvement  in 
their  relative  competitive  bargaining 
position  vis-a-vis  large  businesses.  This 
is  based  on  the  concept  that  large 
businesses  (producers,  cooperatives  or 
handlers)  are  better  able  to  negotiate 
premiimis  above  minimum  order  prices 
due  to  advantages  attained  from  their 
size.  Overall,  this  option  is  not  expected 
to  materially  impact  small  businesses 
differently  than  the  current  price 
structure. 

3.  Provide  long-term  viability.  To  the 
extent  the  location  adjusted  Class  I 
differentials  under  Option  lA  will 
correct  instances  of  price  misalignment 
and  more  accurately  reflect  the 
economic  value  of  milk  by  location,  the 
long-term  viability  of  Option  1 A  is 
expected  to  exceed  that  of  the  current 
price  structure. 

Because  the  USDSS  model  only 
determines  the  relative  value  differences 


for  fluid  milk  between  location,  it  could 
not  be  used  for  determining  an 
appropriate  differential  level.  Option  lA 
utilizes  $1.60  per  himdredweight  as  the 
minimimi  differential  level.  A  complete 
explanation  of  the  factors  that 
developed  and  explain  this  differential 
level  was  set  forth  in  the  PR.  In 
summary  of  those  reasons,  the  Si. 60  per 
himdredweight  differential  level  is  used 
in  Option  lA  because  it  would  ensure 
a  sufficient  supply  of  milk  for  fluid  uses 
in  the  most  siuplus  regions. 

Option  lA  will  have  little  impact  on 
small  businesses,  either  producers  and 
processors.  In  certain  situations,  it  may 
improve  a  small  business'  competitive 
marketing  position  as  compared  to 
current  levels.  Because  the  $1.60  base 
zone  differential  includes  a  competitive 
factor  as  discussed  previously,  more  of 
the  actual  value  of  fluid  milk  will  be 
reflected  in  the  minimum  Federal  order 
price.  This  may  decrease  the  level  of  the 
over-order  value  that  must  be  negotiated 
between  processors  and  producers. 
Doing  this  would  provide  small 
businesses  with  a  more  equitable 
competitive  position. 

Quantitative  analysis  of  Option  lA 
using  the  USDA  midti-regional  model 
evaluated  the  various  impacts  of  this 
pricing  option.  Overall,  the  magnitude 
of  price  and  income  changes  imder 
Option  lA  is  relatively  sinall  when 
compared  to  the  baseline.  Option  lA 
results  in  an  8-cent  increase  in  the 
average  Class  I  price  for  all  current 
Federal  orders.  Further  details  of  the 
impact  of  these  Class  I  price  changes, 
and  others,  that  are  based  on  the  USDA 
model  results  are  available  in  the  final 
Regulatory  Impact  Analysis  (RXA). 

Modified  Option  IB — Relative  Value- 
Specific  Differentials 

Modified  Option  IB  would  also 
establish  a  nationally  coordinated 
system  of  Class  I  differentials  and 
adjustments  that  recognizes  several  low 
pricing  areas.  Modified  Option  IB  more 
direcUy  applies  the  USDSS  model's 
optimal  solution  in  developing  the  Class 
I  price  structiu^. 

The  modified  Option  IB  differentials 
differ  from  those  published  in  the  PR. 
The  differences  are  explained  largely  by 
a  more  complete  consideration  of  all 
known  plant  locations.  The  Option  IB 
differential  values  published  in  the  PR 
relied  on  an  algorithm  to  establish 
differential  levels  for  those  counties  that 
were  not  part  of  the  optimal  solution. 
However,  all  plant  locations  need  to  be 
considered  for  setting  prices  at  these 
locations  and  prices  must  be  aligned 
between  locations.  This  has  been  done 
in  modified  Option  IB  and  results  in  a 


"zoned"  structure  of  relative  price 
differences  that  are  aligned. 

Modified  IB  Differential  Level 

As  pointed  out  in  the  Option  lA 
discussion,  the  USDSS  model  only 
provided  information  regarding  relative 
differences  in  prices  between 
geographic  locations  and  offers  no 
information  for  determining  the  level  of 
Class  I  differentials  used  in  setting  Class 
I  prices.  The  same  is  true  for  modified 
Cation  IB.  Modified  Option  IB  relies 
much  more  directly  on  the  geographic 
price  relationship  results  of  the  USDSS 
model  in  defining  the  structure  and 
relative  differences  represented  in  its 
differential  schedule  for  all  locations. 

While  modified  Option  lA  establishes 
a  $1.70  Class  I  differential  at 
Minneapolis,  adjusted  from  a  minimum 
level  of  $1.60  (the  lowest  differential 
level  at  any  location  in  Option  lA), 
modified  Option  IB  sets  a  Class  I 
differential  at  Minneapolis  at  the 
current  level  of  $1.20  per 
hundredweight.  It  is  important  to  note 
that  any  modified  Option  IB  zone  could 
be  discussed  as  the  "starting"  point 
differential.  This  decision  only  refers  to 
and  references  Minneapolis  at  the  $1.20 
level  for  illustrative  purposes  since  it 
provides  a  degree  of  continuity  in  how 
Option  IB  was  presented  and  discussed 
in  the  PR. 

Because  Option  IB  was  expected  to 
result  in  a  significant  change  to  the 
industry  in  both  the  pricing  surface  and 
the  level  of  Class  I  differentials,  it  was 
proposed  in  the  PR  in  conjunction  with 
three  alternative  transitional  phase-in 
programs.  However,  none  of  die  phase- 
in  programs  feceived  public  support. 

"The  final  RIA  statement  provides  the 
full  measure  of  the  USDA  multi-regional 
model  analysis  of  this  option.  In  short, 
modified  Option  IB  is  rejected  because 
the  differential  levels  it  would  set 
would  result  in  minimum  prices  that 
would  not  generate  sufficient  revenue  to 
assure  an  adequate  milk  supply. 
AdditionaUy,  for  markets  with  lower 
differential  levels,  there  is  a  greater 
potential  for  class-price  inversions  that 
would  increase  the  likelihood  of 
disorderly  marketing  conditions. 

The  Adopted  Qass  I  Price  Structure 

The  adopted  Class  I  pricing  structure 
residts  from  additional  quantitative  and 
qualitative  analyses  of  Option  lA  and 
Option  IB,  consideration  of  public 
comments  received  to  these  options, 
and  the  legislative  requirements  of  the 
AMAA.  The  adopted  Class  I  pricing 
structure  utilizes  USDSS  model  results 
adjusted  for  all  known  plant  locations 
and  establishes  differential  levels  that 
will  generate  sufficient  revenue  to 
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assure  an  adequate  supply  of  milk  and 
better  maintain  equity  among  handlers 
by  raising  the  level  40  cents  per 
himdredweight  higher  than  the  level 
used  in  modified  Option  IB. 

The  Class  I  differential  level  was  set 
by  determining  the  differential  level  that 
results  in  prices  which  will  generate 
sufficient  revenue  to  bring  forth  an 
adequate  supply  of  milk  throughout  the 
Federal  order  system.  As  in  both  Option 
lA  and  modified  Option  IB,  the 
adopted  Class  I  pricing  structure  adds  a 
differential  value  to  the  basic  formula 
price  in  setting  Class  I  milk  prices. 
Additionally,  it  is  set  at  a  level  that 
minimizes  the  likelihood  of  class-price 
inversions,  discussed  in  the  BFP  section 


of  this  decision.  The  $1.60  Class  I 
differential  level  (at  Minneapolis) 
achieves  these  objectives  for  a 
nationally  coordinated  Class  I  pricing 
structure. 

Increasing  the  differential  level  by  40 
cents  per  hundredweight  at  all  locations 
does  diminish  the  reliance  on  the 
marketplace  and  over-order  premiums 
in  establishing  market  prices  inherent  in 
modified  Option  IB.  However,  the 
adopted  Class  I  pricing  structure  retains 
the  more  efficient  pricing  structure  that 
offers  increased  cost  savings  in  the 
organization  of  the  nation's  milk  supply 
and  in  the  transportation  of  milk  and 
dairy  products. 

The  adopted  Class  I  pricing  structure 
moves  the  dairy  industry  into  a  better 


organized  and  aligned  pricing  system 
while  continuing  to  assure  orderly 
marketing  conditions  for  producers  and 
handlers.  Restructuring  the  relative- 
value  differential  relationships  at  the 
level  specified  will,  among  other  things, 
generate  sufficient  revenue  in  the 
national  system  of  Federal  orders  to 
bring  forth  an  adequate  supply  of  milk. 
The  higher  level  will  also  minimize 
instances  of  class-price  inversions.  The 
location  adjusted  differentials 
established  for  each  county  are  set  forth 
in  the  Class  I  Price  Structure  Maps,  and 
in  the  General  Provisions  §  1000.52.  The 
following  table  sets  forth  the  location 
adjusted  differentials  at  selected  cities. 


Comparative  Class  I  Differentials  at  Selected  Cities  Under  the  Adopted  Class  I  Price  Structure 

[Dollars  per  hundredweight] 


City 


New  Yort<  City,  NY 

Charlotte,  NC  

Atlanta,  GA  

Tampa,  FL  

Cleveland,  OH  

Kansas  City,  MO  ... 
Minneapolis,  MN  ... 

Chicago,  IL 

Dallas.  TX  

Salt  Lake  City,  UT 

Phoenix,  AZ  

Seattle,  WA 


Current 


mt 

Adopted 

Difference 

3.14 

2.50 

(0.64) 

3.06 

2.55 

(0.53) 

3.08 

2.90 

(0.18) 

3.88 

4.20 

0.32 

2.00 

2.00 

0.00 

1.92 

1.90 

(0.02) 

1.20 

1.60 

0.((0 

1.40 

1.95 

0.55 

3.16 

2.10 

(1.06) 

1.90 

1.50 

(0.40) 

2.52 

1.55 

(0.97) 

1.90 

1.45 

(0.45) 

The  adopted  Class  I  pricing  structure 
was  evaluated  against  the  objective 
criteria  as  follows: 

1.  Ensure  an  adequate  supply  of  milk 
for  fluid  use.  The  adopted  Class  I 
pricing  structiire  establishes  lower 
differentials  than  current  levels  in  many 
of  the  proposed  markets.  Because  the 
differential  level  is  higher  than  under 
modified  Option  IB,  the  adopted  Class 

I  pricing  structure  relies  less  on  the  use 
of  over-order  premiums  as  the  method 
to  attract  adequate  milk  supplies  for 
fluid  piuposes.  While  over-order 
premixmis  will  remain  useful  for 
allowing  the  market  to  find  the  final 
value  of  Class  I  milk,  the  higher-level 
differentials  of  the  adopted  Class  I 
pricing  structure  vrill  better  serve  to 
ensure  that  the  minimum  prices  set  by 
the  orders  will  attract  an  adequate 
supply  of  milk  for  fluid  use. 

2.  Recognize  quality  (Gmde  A)  value 
of  milk.  As  with  Option  lA  and 
modified  Option  IB,  the  adopted  Class 
I  pricing  structure  similarly  recognizes 
the  quality  (Grade  A)  value  of  milk 
through  the  use  of  a  differential  added 
to  the  basic  formula  price. 

3.  Provide  appropriate  market  signals. 
The  adopted  Class  I  pricing  structiu-e 
provides  appropriate  market  signals  in 


all  markets  even  though  the  adopted 
Class  I  pricing  structure  lowers 
differentials  in  some  markets.  Over- 
order  pricing  will  likely  function  in 
most,  if  not  all  markets,  even  with  the 
higher-level  differentials.  However,  the 
higher  differential  level  better  ensures 
that  the  minimum  prices  established 
under  the  orders  will  generate  a 
sufficient  supply  of  milk  and  better 
ensures  equitable  minimnm  prices 
among  regulated  handlers  than  does 
modified  Option  IB.  Additionally, 
because  class-price  inversions  are 
mitigated,  more  appropriate  price 
signals  are  provided  to  the  marketplace. 
4.  Recognize  value  of  milk  at  location. 
The  adopted  Class  I  pricing  structure 
appropriately  recognizes  the  value  of 
milk  at  location.  It  is  based  on  the 
location  value  of  milk  as  determined  by 
the  May  1997  results  of  the  USDSS 
model.  It  also  aligns  the  relative-value 
diffierences  while  adhering  to  spatial- 
value  differences  determined  by  the 
model  giving  full  consideration  to  all 
plant  locations.  Thus,  in  utilizing  the 
model  results  that  determine  the  most 
efficient  spatial  value  of  milk  for  fluid 
use  to  establish  the  price  surface,  the 
adopted  Class  I  pricing  structure  should 
perform  better  than  the  current  system. 


5.  Facilitate  orderly  marketing  with 
coordinated  system  of  prices.  The 
adopted  Class  I  pricing  structure 
establishes  a  coordinated  system  of 
differentials  with  appropriate  location 
adjustments.  Like  the  other  two  options, 
a  comprehensive  national  pricing 
surfece  has  been  developed  that 
establishes  a  value  for  Class  I  mi'k  in 
every  coimty.  As  a  result,  a  processor's 
regulated  price  will  be  the  same 
regardless  of  the  order  regulating  it. 

6.  Recognize  handler  equity  with 
regard  to  raw  product  costs.  With  the 
40-cent  per  himdredweight  increase  in 
the  differential  level,  processor  equity  is 
better  maintained  under  the  adopted 
Class  I  pricing  structure.  With  price 
increases  or  decreases  in  some  areas,  the 
markets  will  need  to  adapt  to  the  new 
pricing  structure.  While  it  is  not  the 
intent  of  the  Federal  order  system  to  set 
market  prices,  the  reflection  of  a  larger 
portion  of  the  price  under  regulation 
provided  by  the  adopted  Class  I  pricing 
structure,  better  assures  handlers  a 
reasonable  degree  of  equity  with  regard 
to  raw  product  costs. 

The  adopted  Class  I  pricing  structiire 
was  evaluated  against  the  administrative 
criteria  as  follows: 
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1 .  Minimize  regulatory  burden.  The 
adopted  Class  I  pricing  structure  would 
not  change  the  regulatory  burden  of  the 
Federal  wder  pro-am  in  terms  of 
reporting,  recordkeeping,  compliance, 
and  administrative  costs  to  handlers. 

2.  Minimize  impact  on  small 
businesses.  Under  the  adopted  Class  I 
pricing  structure,  a  fuller  measure  of  the 
Class  I  value  needed  to  attract  adequate 
milk  supplies  will  come  from  regulated 
prices.  Reliance  on  over-order  payments 
negotiated  outside  the  Federal  order 
system  is  diminished,  but  continues  to 
be  recognized  as  in  either  the  ciurent 
system  or  in  Option  lA.  As  a  result,  it 

is  likely  that  small  handlers  who  might 
have  been  disadvantaged  by  the  original 
Option  IB  will  not  be  under  this 
modified  version. 

Federal  order  Class  I  prices  are 
mandatory  and  affect  processors  in  a 
specific  area  equally  as  minimum 
enforced  price  levels.  Since  more  of  the 
actual  value  of  Class  I  milk  is 
represented  in  regulated  prices,  the 
potential  for  large  handlers  to  have  an 
advantage  over  small  handlers  is 
mitigated  in  competing  for  a  supply  of 
milk  under  the  adopted  Class  I  pricing 
structure.  Large  processors  often  have 
advantages  related  to  economies  of  scale 
and  may  be  able  to  temporarily  inflate 
over-order  prices  they  are  willing  to  pay 
until  they  have  forced  smaller 
businesses  out  of  business  who  could 
not  afford  to  pay  higher  prices. 

Additionally,  wiWn  higner  differentials 
and  resulting  higher  producer  blend 
prices,  the  balance  of  market  power 
between  producers  and  processors  is 
better  maintained.  Producers  will  not 
need  to  negotiate  with  processors  to 
obtain  a  better  price  for  their  milk  to  the 
extent  that  woiild  have  been  expected 
under  modified  Option  IB.  Small  dairy- 
farmers  have  less  production  volume, 
and  typically  have  higher  per 
hundredweight  production  costs. 
Hence,  small  producers  who  are  less 
able  to  negotiate  for  prices  that  may  be 
higher  than  the  Federal  order  minimiun 
price  will  be  better  served  under  the 
adopted  Class  I  pricing  structure.  When 
too  much  reliance  is  placed  on  the  use 
of  over-order  premiums  (as  in  modified 
Option  IB),  it  is  likely  that  dairy  farmers 
defined  as  small  businesses  would 
benefit  less  from  the  regulation  of  milk 
marketing. 

Small  businesses  may  be  impacted 
under  the  adopted  Class  I  pricing 
structure  as  adjustments  are  made  in 
response  to  the  new  pricing  structure. 
However,  to  the  extent  that  small 
producers  may  not  be  able  to  bargain 
with  processors  for  over-order 
premiums  to  adequately  cover  dieir 
costs,  the  increased  differential  level  in 


the  adopted  Class  I  pricing  structure 
minimizes  this  potential  outcome.  The 
inability  of  small  processors  to  compete 
with  large  processors  at  price  levels 
above  Federal  order  TniniTnnms  is 
similarly  eased. 

3.  Provide  long-term  viability.  The 
adopted  Class  I  pricing  structure 
provides  for  a  more  efficient  pricing 
structure.  This  option  is  an  alternative 
from  the  current  way  the  Federal  order 
program  has  approached  Class  I  pricing. 
Historically  the  Class  I  price  established 
under  Federal  orders  represented  the 
minimum  value  of  Class  I  milk  in  the 
marketplace  based  on  the  cost  of 
maintaining  Grade  A  milk  and 
associated  marketing  costs  together  with 
the  cost  of  alternative  milk  supplies. 
The  adopted  Class  I  pricing  structure 
provides  the  opportunity  for  increased 
marketing  efficiencies  by  promoting  a 
more  optimal  organization  iii  the 
assembly  and  distribution  of  milk 
products  while  establishing  prices  that 
will  assure  an  adequate  milk  supply.  In 
this  way,  it  is  expected  to  have  long- 
term  viability. 

Quantitative  analysis  of  the  adopted 
Class  I  pricing  struct\ire  using  the  USDA 
multi-regional  model  evaluated  the 
various  impacts  of  this  pricing  option. 
The  evaluation  assumed  the  eleven 
market  order  consolidation,  four  classes 
of  milk  use,  and  the  BFP  replacement 
presented  earlier  in  this  decision.  Class 
I  differentials  are  reduced  from  current 
levels  in  about  half  of  the  marketing 
orders..  The  reductions  range  irom  4 
cents  per  himdredweight  in  the  Ohio 
Valley  order  to  as  much  as  $1.18  per 
hundredweight  in  the  Eastern  Colorado 
order.  The  Class  I  difiierential  for  the 
Eastern  Ohio- Western  Pennsylvania 
order  would  be  unchanged.  For  the 
other  markets,  the  Class  I  differential  is 
increased,  ranging  itojn  8  cents  per 
hundredweight  in  the  Greater  Kansas 
City  order,  to  57  cents  in  the 
Southeastern  Florida  order. 

Under  the  adopted  Class  I  pricing 
structiu«,  six  ciurent  milk  orders  would 
have  Class  I  differentials  lower  than  the 
differential  established  at  Minneapolis. 
This  gives  explicit  recognition  that  these 
other  areas  have  adequate  milk  supplies 
to  satisfy  Class  I  demands  at  lower  costs. 
For  areas  needing  supplemental 
supplies  of  milk  for  fluid  use,  the  Class 
I  differentials  are  reflective  of 
transportation  costs  from  the  closest 
alternative  supply  area. 

According  to  the  USDA  model 
analysis,  the  adopted  Class  I  pricing 
structure  differential  level  would 
increase  order  marketings  over  the  six- 
year  analytical  period  of  the  years  2000- 
2005  when  compared  to  the  baseline. 
Raising  the  differential,  in  conjunction 


with  shortening  the  advance  pricing 
notice  of  Class  I  prices  by  18  days  as 
discussed  in  the  BFP  section  of  this 
decision,  minimizes  class-price 
inversions.  The  rise  in  the  all-milk  price 
in  the  first  year  of  implementation  is 
expected  to  stimulate  additional  milk 
production  in  the  milk  order  system. 
This  additional  milk  production  results 
primarily  from  Class  I  prices  being 
established  by  using  the  expected  higher 
Class  IV  prices  in  the  year  2000.  Over 
the  six-year  analytical  period,  the 
annual  all-milk  price  is  expected  to 
drop  by  about  two  cents  per 
hundredweight,  but  the  annual  average 
of  marketings  in  the  entire  milk  order 
system  is  expected  to  increase  by  about 
8.3  million  pounds  when  compared  to 
the  baseline.  This  increase  in 
marketings  is  largely  explained  by  the 
pooling  of  milk  that  was  not  pooled  in 
recent  years  because  of  class-price 
inversions. 

The  USDA  analytical  model  suggests 
that  annual  cash  receipts,  or  revenue, 
for  producers  under  the  adopted  Class  I 
pricing  structure  vrill  increase  in  many 
markets  when  compared  to  the  baseline. 
The  marketing  areas  expected  to  have 
the  largest  average  annual  increases  in 
producer  revenue  include  the  following 
orders:  Chicago  Regional — $43.1 
million.  New  York-New  Jersey — $18.7 
million,  Iowa — $17.5  million.  Southern 
Michigan — $14.1  million,  and  Tampa 
Bay— $12.2  million.  Other  markets 
would  be  expected  to  have  lower 
estimated  annual  cash  receipts  over  a 
six-year  analytical  period  of  the  years 
2000-2005  from  the  baseline.  The 
marketing  orders  with  the  largest 
reductions  include:  Texas  (-$39.7 
million).  Middle  Atlantic  (-$39.5 
million).  Eastern  Colorado  (-$11.4 
million).  Southwest  Plains  (-$11.3 
million)  and  Central  Arizona  ( -  $10.4 
million). 

The  USDA  analytical  model  suggests 
that  as  the  adopted  Class  I  pricing 
structiire  results  in  lower  Class  I  prices 
in  many  markets,  the  average  annual 
impact  on  retail  prices  to  the  consiuner 
for  fluid  milk  will  be  about  2  cents  per 
gallon  less,  on  average,  over  the  six-year 
period  of  the  years  2000-2005  when 
compared  to  the  baseline.  From  a 
national  perspective,  this  translates  into 
consumer  savings  of  about  $79  million 
for  fluid  milk  products  annually.  Sales 
of  manufactured  dairy  products  over  the 
same  time  period  are  expected  to 
decrease  somewhat,  but  expenditures 
for  these  products  will  be  higher. 

While  only  siunmarized  here,  the 
complete  USDA  multi-regional  model 
analysis  of  Options  1  A,  modified  Option 
IB  and  the  adopted  Class  I  pricing 
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structure  are  included  in  the  final  RIA        Public  Comments 


statement. 

Comparison  of  Option  lA  and'the 
Adopted  Class  I  Price  Structure 

Option  lA  and  the  adopted  Class  I 
pricing  structure  have  similarities  but 
rely  on  differing  methods  in 
constructing  a  nationally  coordinated 
Class  I  price  structure.  Both  recognize 
that  milk  has  a  location  value.  Both 
utilized  the  USDSS  model  results  to 
establish  the  price  surface.  Both 
establish  Class  I  prices  by  adding  a  fixed 
differential  to  the  implied  value  of  milk 
used  in  manufacturing.  Both  establish  a 
price  surface  that  assigns  a  price  to 
every  county  in  the  United  States  and 
would  assure  that  a  price  at  any 
particular  location  will  not  vary 
depending  upon  the  marketing  order 
under  which  the  milk  is  pooled. 

Although  similar  in  the  above 
respects,  they  also  differ.  First,  they 
differ  in  the  method  of  determining  the 
level  of  the  Class  I  differential.  Option 
lA  relies  on  finding  that  Class  I 
differentials  would  be  established  at  a 
level  that  more  fully  reflects  the 
additional  value  of  Class  I  milk  in  the 
most  surplus  regions.  The  adopted  Class 
I  pricing  structiu^  relies  on  the  finding 
that  the  national  system  of  milk  order 
needs  to  result  in  prices  that  will 
generate  sufiicient  revenue  to  bring 
forth  an  adequate  milk  supply. 

Secondly,  they  differ  in  how  the  price 
surface  should  be  established  regardless 
of  the  level.  Option  lA  provides  for  the 
alignment  of  resulting  Class  I  prices  by 
evaluating  the  cost  of  alternative 
supplies  based  upon  the  current  Class  I 
differential  structure.  This  residts  in  a 
surface  that  is  smoother  and  flows 
primarily  fi-om  north  to  south  and  west 
to  east.  However,  the  adopted  Cleiss  I 
pricing  structiire  relies  on  a  cost 
minimization  model  to  provide  for  a 
more  efficient  organization  and 
structiue  in  milk  supply  and 
distribution.  Thus,  it  results  in  more 
limited  relative  price  differences  and  in 
a  price  surface  that  is  flatter. 

Thirdly,  they  differ  in  their  reliance 
on  the  USDSS  model  results.  Option  lA 
recognizes  the  value  associated  with  the 
model  results  but  relies  on  knowledge  of 
specific  marketing  conditions  and 
practices  to  make  adjustments  to 
existing  differentials.  The  adopted  Class 
I  pricing  structure,  on  the  other  hand, 
relies  more  directly  on  the  USDSS 
model  residts  that  indicate  the  optimal 
spatial  values  for  fluid  milk  which  serve 
to  promote  market  efficiencies,  and 
implements  this  structxure  to  encourage 
market  efficiency  within  the  dairy 
industry. 


The  majority  of  comments  received  in 
response  to  the  PR  dealt  with  the  Class 
1  price  structure.  In  all,  4,217  comments 
were  received  on  this  issue.  Of  this 
number,  3,579  comments  indicated 
support  for  the  adoption  of  Option  1 A 
and  436  comments  supported  the 
adoption  of  Option  IB.  Some  support 
USDA  of  both  Class  I  pricing  options 
called  for  changes  in  each  of  the 
Option's  details.  No  comments  were 
received  that  supported  any  sort  of 
transition  programs  suggested  in 
adopting  Option  IB.  Some  comments, 
while  supporting  Option  IB  in  its 
general  theme,  proposed  adopting 
Option  lA  initially  and  phasing  in  the 
adoption  of  Option  IB  over  an  extended 
time  period. 

It  is  clear  fit>m  the  comments  received 
that  there  is  broad-based  support  for 
adopting  Option  lA.  These  commenters 
explained  what  they  thought  were  and 
should  be  the  most  important  goals  of 
the  milk  marketing  order  program,  the 
pricing  policies  and  features  that  it 
should  contain  to  achieve  these  goals, 
and  their  view  of  the  legislative 
requirements  that  must  be  incorporated 
into  milk  orders.  Such  was  similarly 
expressed  in  explaining  both  the 
support  for,  and  opposition  to.  Option 
IB. 

Supporters  for  Option  lA  generally 
saw  it  as  the  best  Class  I  pricing  option 
that  would  properly  reflect  the  fullest 
measure  of  the  AMAA's  articulated 
goals  and  requirements.  These 
supporters  expressed  the  limitations  of 
rel)dng  too  much  on  the  free  market  in 
setting  milk  prices.  For  example, 
supporters  of  Option  1 A  indicated  that 
milk  marketing  orders  exist  because 
dairy  farmers  are  at  a  distinct 
disadvantage  in  their  marketing 
relationship  with  handlers  who  buy 
their  milk.  They  cited  the  characteristics 
of  milk — that  it  is  highly  perishable, 
bidky,  is  produced  daily  and  must  be 
marketed  nearly  as  often,  and  is 
expensive  to  transport — as  making  it  a 
imique  commodity.  Unlike  other 
commodities,  grains  for  example,  milk 
cannot  be  withheld  from  the  market  in 
the  hope  for  a  better  price,  nor  can  it  be 
shipped  long  distances  in  search  of  a 
higher  price  because  transportation 
costs  quickly  erode  the  benefits  of  a 
higher  price.  Dairy  farmers  don't  even 
know  the  price  they  will  receive  for 
their  nulk  in  advance  of  having  to  ship 
to  market,  they  noted. 

Also,  supporters  of  Option  lA  were  of 
the  opinion  that  marketing  conditions 
faced  by  dairy  farmers  today  are 
fundamentally  no  different  than  they 
were  when  the  order  program  first 


began.  They  point  out  that  even  though 
there  are  fewer  and  larger  dairy  farms 
with  greater  milk  production,  the 
number  of  plants  at  which  to  sell  milk 
are  fewer  than  when  the  order  program 
first  began.  Implicit  in  this  relationship, 
they  said,  is  the  degree  of  imeven 
market  power  that  handlers  have  over 
producers.  One  commenter  noted  that 
the  ratio  of  dairy  farmers  to  milk  plants 
today  has  increased  threefold  since 
1960,  an  indicator  of  the  growth  in  the 
concentration  of  market  power  among 
handlers.  Even  the  prominence  of  dairy 
fanner  cooperatives  over  the  years  has 
had  little  significant  impact  on  the 
relative  bargaining  power  of  dairy 
farmers,  noted  many  commenters.  While 
these  organizations  have  served  with 
varying  degrees  of  success  in  negotiating 
for  higher  milk  prices  for  their  members, 
they  said,  cooperatives  do  not  and 
cannot  have  the  ability  to  significanUy 
impact  prices  because  no  entity  can 
control  or  limit  the  supply  of  milk  to  the 
marketplace.  Because  dairy  farmers  face 
such  a  skewed  marketing  situation,  most 
commenters  view  milk  marketing  orders 
as  the  only  practicable  tool  to  assure 
farmers  receive  a  fair  price  for  their 
milk. 

Supporters  of  Option  1 A  indicated 
that  because  of  the  continuing 
marketing  situation  they  face,  no  basis 
exists  for  concluding  that  more 
emphasis  should  be  placed  on  a  dairy 
farmer's  ability  to  negotiate  prices  with 
handlers.  According  to  these 
comimenters,  relying  too  much  on  the 
marketplace  would  only  provide  the 
incentive  for  producers  to  needlessly 
compete  with  each  other  to  supply  the 
higher-valued  fluid  market.  Those  that 
are  successful  might  receive  more  for 
their  milk  than  those  who  could  not,  but 
to  this  end,  there  is  no  guarantee  that  all 
handlers  would  pay  the  same  price  for 
milk.  Nor  is  there  a  guarantee  that 
handlers  would  share  the  higher-valued 
xise  of  milk  equitably  with  those 
producers.  This,  they  said,  results  in 
disorderly  marketing  conditions  and  the 
pitting  of  farmer  against  farmer  in 
unnecessary  and  destructive  price 
competition.  It  was  these  conditions, 
they  note,  that  led  to  creation  of  milk 
orders  and  justified  the  marketwide 
pooling  and  minimiun  pricing 
provisions  contained  in  milk  orders 
today.  Only  Option  lA,  say  its 
supporters,  best  establishes  the  proper 
value  of  milk  that,  together  with 
classified  pricing  and  marketwide 
pooling,  assures  the  highest  degree  of 
equity  for  both  producers  and  handlers. 

Supporters  of  Option  lA  agreed  and 
1.,'cognized  that  it  is  important  to  have 
a  Class  I  pricing  structure  that  is 
national  and  more  reflective  of 
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marketing  conditions  for  milk.  Some 
commenters  were  of  the  opinion  that  the 
geographic  pattern  of  milk  production 
can  be  expected  to  remain  as  it  is  today. 
They  noted  further  that  Option  lA  gives 
expUcit  recognition  to  more  than  a 
single  reserve  supply  area  in  the 
country,  and  that  Option  lA  would 
assign  the  lowest  differential  in  each  of 
these  reserve  supply  areas,  what  many 
supporters  of  Option  1 A  viewed  as 
significant  pricing  reform. 

Option  lA  supporters  also  thought 
that  the  USDSS  model  served  as  an 
excellent  tool  in  developing  a  Class  I 
price  structure.  However,  they  also 
recognized  the  limitations  of  relying  too 
much  on  this  analytical  model  because 
it  does  not  bring  into  consideration  all 
of  the  other  necessary  judgements  and 
factors  that  cannot  be  included  in  a 
model.  For  example,  many  commenters 
pointed  out  that  while  Option  lA  used 
the  USDSS  model  as  a  guide,  it  cannot 
be  relied  upon  for  making  adjustments 
to  conform  with  known  relationships 
between  and  among  geographic  and 
actual  plant  locations.  Further,  said 
supporters  of  Option  1  A,  the  model  is 
static,  and  cannot  estimate  the  djmamics 
of  changes  that  may  resiilt  in  supply  and 
demand  conditions  over  time. 

In  siunmary.  Option  lA  supporters 
indicated  Option  lA  best  assures  the 
continuation  of  dairy  farmers  receiving 
a  fair  price  for  their  milk.  Processors, 
they  cdso  pointed  out,  would  not  see  a 
significant  change  in  their  ability  to 
compete  for  a  milk  supply  since  most  of 
the  value  of  fluid  milk  woidd  be 
contained  in  the  regulated  minimum 
price.  They  concluded  that  any  changes 
to  milk  orders  that  would  diminish 
these  outcomes  would  be  harmful  to  the 
dairy  industry  and  to  the  public  interest. 

Opponents  to  Option  lA  view  it  as 
maintaining  too  much  of  the  status  quo 
and  not  addressing  the  reform  needed  in 
Class  I  pricing.  The  opponents  of  Option 
lA  also  view  the  current  Class  I  pricing 
structure  as  seriously  flawed.  In  their 
view,  the  current  system  relies  on 
recognizing  the  Upper  Midwest  region 
as  the  reserve  supply  of  milk  for  the 
coimtry  when  this  is  no  longer  the  case. 
They  see  Option  lA  as  largely 
maintaining  this  viewpoint. 

Opponents  to  Option  lA  and  the 
current  Class  I  pricing  structure  are  of 
the  opinion  that  today's  differential 
levels  and  Option  lA  differential  levels 
are  too  high,  or  at  least  higher  than 
necessary  to  attract  adequate  milk 
supplies  in  many  areas.  Because  Class  I 
differentials  are  too  high,  they  said, 
improper  economic  incentives  exist  in 
many  areas  for  increased  mUk 
production — in  fact  overproduction — 
beyond  what  is  needed  to  meet  Class  I 


demand.  When  this  happens,  opponents 
to  the  current  system  and  Option  lA 
said,  all  producers  nationally  are 
negatively  impacted  because  the 
overproduced  milk  supply  drives  down 
prices  for  milk  used  in  manufactured 
dairy  products  which  compete  in  a 
national  market.  They  noted  this  is 
especially  injurious  to  dairy  farmers  in 
markets  where  most  of  the  milk 
produced  is  used  in  manufactured  dairy 
products. 

Adding  to  this,  the  opponents  of  the 
current  Class  I  pricing  system  and 
Option  1 A  are  also  of  the  opinion  that 
technology  is  available  today  to  meet 
the  supplemental  milk  needs  of  any 
milk-deficit  area.  Not  only  do  they  think 
that  higher-than-necessary  Class  I 
differentials  result  in  artificially- 
induced  overproduction,  they  also 
believe  that  resulting  high  Class  I  prices 
may  be  reducing  fluid  milk 
consiunption  by  consumers.  They  are  of 
the  opinion  that  it  is  more  appropriate 
and  efficient  to  attract  milk  to  meet  fluid 
demands  by  compensating  those  who 
incur  the  cost  of  shipping  milk  fix)m 
surplus  areas  rather  than  paying  a  high 
price  to  local  producers  in  milk-deficit 
areas  to  bring  forth  a  sufficient  supply 
of  local  milk  to  meet  fluid  demands. 

Supporters  of  Option  IB  indicated 
support  for  the  more  market-oriented 
theme  reflected  in  this  Class  I  pricing 
option.  These  supporters  commented 
that  Option  IB  will  allow  milk  prices  to 
respond  more  appropriately  to  changing 
supply  and  demand  conditions.  Because 
of  this,  they  said,  the  milk  order 
program  will  become  more  market- 
oriented.  The  overall  pricing  structure 
offered  in  Option  IB.  they  say,  flattens 
the  resulting  level  of  Class  I  prices 
throughout  a  larger  portion  of  the 
coimtry,  thereby  providing  more  of  a 
level  playing  field  for  producers 
everywhere. 

Supporters  of  Option  IB  view  the 
increased  market-oriented  theme  as  the 
proper  direction  in  which  to  bring  the 
Class  I  pricing  structiire  as  the  mUk 
order  program  is  reformed.  Not  only  is 
it  consistent,  in  their  view,  with  the 
reform  mandates  established  by 
Congress  in  enacting  the  1996  Farm  Bill, 
the  movement  to  a  more  market- 
oriented  milk  order  program  will 
provide  incentives  for  private  sector 
innovations  that  will  benefit  dairy 
farmers  and  consumers. 

Supporters  of  Option  IB  take  a 
fundamentally  different  view  than 
supporters  of  Option  lA  on  the 
appropriate  level  of  the  Class  I 
differential.  Supporters  of  Option  lA  are 
of  the  opinion  diat  Class  I  differential 
levels  should  be  set  high  enough  to 
assure  the  least  amoimt  of  price  inequity 


among  handlers  and  should  also  be  at 
levels  high  enough  to  not  lower  returns 
to  producers.  However,  the  supporters 
of  Option  IB  think  that  Class  I 
differential  levels  should  be  set  at 
minimum  levels  that  will  allow  the 
effective  price  for  milk  to  be  much  more 
determined  by  the  marketplace.  In  this 
way,  they  said,  milk  production  and 
prices  would  respond  more  effectively 
to  changing  supply  and  demand 
conditions.  By  taldng  this  approach, 
they  say,  Option  IB  Class  I  difiierential 
levels  will  provide  a  sufficient  degree  of 
the  structure  needed  for  producers  and 
handlers,  while  reducing  market 
distortions  that  result  from  regulation- 
induced  prices  that  discriminate  against 
producers,  especially  in  the  Upper 
Midwest  region. 

As  mentioned  above,  supporters  of 
Option  IB  called  for  certain 
modifications.  The  most  significant 
change  included  the  lowering  of  the 
Class  I  differential  level  for 
Minneapolis,  Minnesota.  These 
commenters  offered  a  $1.08  per 
himdredweight  Class  I  differential  level 
for  this  location.  They  based  this 
recommendation  on  their  own  study 
and  survey  of  prevailing  conditions  in 
the  Minneapolis  area,  llus  proposal  is 
consistent  with  their  view  that  Class  I 
differential  levels  should  be  set  at 
minimimi  levels.  This  level  included, 
they  said,  premiimis  above  the  Upper 
Midwest's  order  blend  price,  quantity 
and  quality  premiums,  and  hauling 
subsidies.  From  this  level,  all  other 
differential  levels  should  be  set  and 
adjusted. 

These  commenters  also  cited  the 
USDSS  model's  limitation  in 
determining  the  proper  alignment  of 
Class  I  differential  levels,  a  similar 
criticism  voiced  by  Option  lA 
supporters.  These  commenters  are  also 
of  the  opinion  that,  due  to  more  than  60 
years  of  Federal  regulation,  the  relative 
value  differences  implied  in  the  model 
results  were  too  much  like  existing 
value  differences  than  woiQd  be  the  case 
in  an  unregulated  market  They 
indicated  that  the  USDSS  model's 
optimal  solution  values  should  be  iised 
conservatively  as  maximimis  in  setting 
relative  geographic  differences  to  the 
Class  I  pricing  structure.  Some 
commenters  suggested  that  because  the 
model  establishes  geographic  values  for 
all  milk  uses,  a  bias  results  toward 
higher  Class  I  values  relative  to 
manufacturing  values  in  many  markets. 

Opponents  to  Option  IB  did  not  like 
the  idea  of  making  the  milk  order 
program  more  market-oriented  by 
reducing  Class  I  differentials  in  setting 
Class  I  milk  prices,  ff  this  is  done,  say 
Option  IB  opponents,  a  cascading  series 
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of  events  will  result  that  seem  not  only 
contrary  to  why  marketing  orders  exist, 
but  will  return  the  dairy  industry  to  the 
marketing  situations  that  led  to  their 
establishment.  Most  important,  they 
said,  Option  IB  would  result  in,  and  in 
fact  calls  for,  the  altering  of  current 
supply  and  demand  conditions  for  milk. 
These  commenters  are  of  the  opinion 
that  the  Department  should  not  act  to 
cause  changes  in  either  prices  or 
marketing  conditions.  Additionally, 
they  are  also  of  the  opinion  that  it  was 
not  the  intent  of  Congress  to  have  milk 
order  reform  result  in  either  an  increase 
or  decrease  in  returns  to  dairy  farmers. 
Opponents  of  Option  IB  were  of  the 
opinion  that  too  much  reliance  was 
placed  on  directly  applying  the  USDSS 
model  results  as  the  Class  I  pricing 
structiu'e,  and  that  inappropriate 
reUance  was  also  placed  on  the  role  of 
over-order  premiums  in  achieving  a 
more  market-oriented  pricing  plan  for 
the  milk  order  program.  Opponents 
argued  that  today's  over-order 
premiums  are  directly  tied  to  the 
differential  levels  and  the  alignment  of 
Class  I  prices  established  under  the 
existing  orders.  Additionally  noted, 
ciirrent  and  consolidated  markets  have, 
and  will  continue  to  have,  different 
circumstances  that  will 
disproportionately  affect  the  ability  of 
producers  to  negotiate  over-order 
premiimis,  especially  in  those  markets 
where  Class  I  differentials  are  lowefred 
most  from  current  levels. 

Because  Option  IB  calls  for 
reductions  from  ciurent  differential 
levels  nearly  everywhere,  they  observed, 
less  of  a  minimum  order  price  is  assured 
to  producers.  In  those  markets  where 
minimum  order  Class  I  prices  are 
reduced  the  most,  a  greater  burden  is 
placed  on  producers  and  handlers  in 
negotiating  actual  prices  relative  to 
those  orders  where  price  levels  are  not 
as  affected,  they  said.  In  other  words, 
noted  one  commenter,  producers  in 
milk-deficit  areas  would  have  Class  I 
differentials  reduced  the  most  and 
would  be  required  to  be  much  more 
market-oriented  than  producers  in  milk- 
surplus  area  where  the  differential  level 
is  maintained  or  increased.  One 
commenter  noted,  that  once  over-order 
premiiuns  are  established,  they  can 
easily  collapse  because  no  one  has  the 
ability  to  control  or  limit  milk 
production  or  the  flow  of  milk  to 
market.  Very  small  additional  volimies 
of  milk  to  a  market  can  destroy  over- 
order  premiums,  this  commenter  added. 
On  the  producer  side  of  relying  too 
much  on  over-order  premiums,  they 
said,  prices  received  would  be  much 
less  equitably  shared  and  uniform,  and 
would  tend  to  force  dairy  farmers  to 


engage  in  ruinous  price  competition  in 
seeking  Class  I  outlets.  On  the  handler 
side,  they  noted,  order  prices  will  not  be 
high  enough  to  bring  forth  that  mix  of 
local  and  distant  milk  supplies  to  meet 
Class  I  needs.  Related  to  this,  some 
commenters  noted  that  the  relative 
differences  in  prices  that  would  be  set 
imder  Option  IB  would  not  provide 
enough  of  a  price  difference  to  cause 
milk  to  move  from  surplus  to  deficit 
areas  as  would  be  provided  in  Option 
lA.  Relying  too  much  on  over-order 
premiiuns  will  benefit  large  handlers  to 
the  competitive  disadvantage  of  small 
handlers,  they  said.  Because  actual  milk 
prices  paid  by  handlers  woidd 
increasingly  be  determined  outside  of 
the  order's  minimum  pricing  provisions, 
they  concluded,  handlers  would  be 
much  less  assiued  of  the  price  their 
competitors  are  paying  for  milk. 

Conclusion 

Milk  is  a  unique  agricultural 
commodity  and  faces  unique  marketing 
circumstances.  It  is  highly  perishable,  is 
produced  daily  and  therefore  needs  to 
be  marketed  in  a  very  committed  and 
continuous  production-and-marketing 
cycle.  These  characteristics,  together 
with  the  fact  that  there  are  many  more 
dairy  formers  than  milk  buyers,  presents 
the  opportimity  for  marketing  problems 
to  occur  that  can  be  disruptive  and 
destructive  to  dairy  farmers.  This  sort  of 
marketing  situation  places  producers  at 
a  marketing  disadvantage  relative  to 
handlers,  and  without  some  government 
involvement,  equitable  terms  of  trade 
between  these  two  entities  can  be 
difficult  to  achieve.  These  imique 
features  of  milk  and  the  marketing 
situation  faced  by  dairy  farmers  were 
noted  in  public  comments  and  are 
reflected  in  the  legislation  authorizing 
milk  marketing  orders.  Milk  marketing 
orders,  using  the  tools  of  classified 
pricing  and  marketwide  pooling,  can 
significantly  mitigate  the  undesirable 
effects  of  this  marketing  situation  and 
still  satisfy  the  public  interest  by  having 
an  adequate  supply  of  milk  at 
reasonable  prices. 

As  noted  in  public  comments,  the 
structure  of  today's  dairy  industry, 
characterized  by  many  dairy  farmers 
and  relatively  few  buyers,  is  basically 
the  same  as  it  was  when  the  milk  order 
program  first  began.  No  dairy  farmer, 
dairy  farmer  cooperative  or  bargaining 
organization  can  effectively  serve  to 
either  control  milk  production  or  limit 
the  supply  of  milk  to  the  marketplace  to 
achieve  a  measiue  of  reasonable  price 
certainty.  This  can,  from  time-to-time, 
be  achieved  but  such  instances  are 
generally  short-lived  and  caimot  be 
relied  upon  for  serving  the  public's 


interest  in  having  a  sustainable,  stable 
and  reliable  milk  supply  at  reasonable 
prices. 

It  is  clear  from  the  many  public 
comments  received  that  dairy  formers 
are  largely  content  with  the  oirrent  way 
the  Federal  milk  order  program  has 
approached  Class  I  milk  pricing,  both  in 
its  structure  and  the  degree  to  which  it 
is  has  returned  equitable  prices  to 
producers  and  handlers.  But  some 
changes  are  needed  to  assure  that  this 
program  remains  viable  to  serve  the 
needs  of  the  dairy  industry  and  the 
public  well  into  the  21st  century. 

The  need  to  reform  the  milk  order 
program  is  clearly  and  uniformly 
recognized  by  industry  participants  and 
the  public.  To  this  end,  most  producers 
and  handler  entities  are  of  the  opinion 
that  the  reform  effort  should  result  in 
limited  change  in  the  prices  that  are 
established  under  the  orders,  and  that 
any  changes  to  the  system  be  governed 
by  a  minimum  of  change  in  the  prices 
and  the  terms  of  trade  between 
producers  and  handlers.  Other  producer 
and  handler  entities  are  of  the  opinion 
that  the  "traditional"  methods  of  Class 
I  milk  pricing  are  seriously  flawed, 
resulting  in  a  program  that  has  become 
viewed  as  economically  discriminatory 
to  dairy  fanners  in  certain  regions  of  the 
country  and  is  institutionally  resistant 
to  change.  The  public  too,  expects  that 
the  program  should  be  operated  in  a 
manner  that  will  provide  and  promote 
efficiency  and  offer  the  potential  for  a 
less  expensive  milk  supply. 

It  is  the  Class  I  pricing  structure  that 
provides  additional  revenue  above  the 
basic  value  for  milk  to  producers. 
Because  of  this,  Class  I  pricing  is  often 
viewed  as  the  cornerstone  of  the  milk 
order  program's  pricing  policy.  This  is 
so  because  the  Class  I  fluid  use  of  milk 
commands  the  highest-valued  use  in  the 
marketplace  and  is  the  preferred  outlet 
for  milk  by  producers.  It  is  also  this  use 
of  milk  that  has  the  greatest  effect  on 
determining  the  location  value  of  all 
milk  and  in  determining  the  differences 
in  blend  prices  that  are  received  by 
producers. 

Because  milk  value  varies  by  location, 
it  is  appropriate,  in  using  a  classified 
pricing  plan,  to  establish  Class  I  prices 
that  reflect  these  location  value 
differences.  Supporters  of  Option  1 A 
and  Option  IB  agree  this  is  best 
accomplished  with  a  system  of  Class  I 
differentials  that  properly  links  and 
aligns  milk  value.  In  evaluating  how 
best  to  accomplish  this,  it  is  also 
important  to  recognize  the  significant 
changes  that  have  taken  place  within 
thj  dairy  industry  since  the  full  measvire 
of  Class  I  pricing  was  last  imdertaken  at 
a  43-day  national  hearing  in  1990. 
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Today,  and  as  evidenced  in  the 
hearing  record  of  1990,  there  was 
general  satisfaction  with  the  way  Class 
I  milk  pricing  was  developed  and 
employed  in  a  system  of  orders  that  had 
evolved  over  nearly  60  years.  The  record 
of  that  hearing  evidenced  that 
technological  and  structural  changes 
were  imderway,  but  the  record  did  not 
contain  sufficient  evidence  for  changes 
at  that  time.  The  Upper  Midwest  region 
of  the  coimtry  can  no  longer  be 
considered  the  single  reserve  supply  of 
milk  that  the  country  can  rely  upon  for 
a  supply  of  milk  to  meet  fluid  needs  in 
deficit  areas.  In  fact,  the  reform  effort 
has  clearly  revealed  that  there  are 
several  reserve  supply  areas,  and  the 
Class  I  pricing  structure  changes 
adopted  are  reflective  of  this  change. 
Other  issues — technological  factors, 
improved  assembly  and  distribution 
systems  allowing  for  sales  competition 
of  ever-larger  geographic  areas,  the 
growing  importance  of  milk  value  based 
on  the  value  of  its  components — all 
speak  to  the  need  for  reforming  the 
Federal  order  system. 

The  PR  preliminarily  narrowed  the 
Class  I  pricing  structure  to  two  options. 
Both  have  similarities  and  differences 
that  have  been  discussed  in  detail.  The 
adopted  Class  I  pricing  structure  will 
work  in  conjunction  with  other  reforms 
to  milk  order  provisions,  especially  the 
more  transparent  product  price  formulas 
and  the  reduced  amount  of  advance 
notice  for  Class  I  and  Class  II  prices. 
Taken  as  a  whole,  the  package  of 
reforms  retain  the  features  that  are 


desired  and  needed  to  achieve  the  goals 
of  the  AMAA  articulated  by  Option  lA 
supporters  while  also  providing  the 
appropriate  changes  needed  to  obtain 
greater  economic  efficiency  and 
equity — an  objective  voiced  by 
supporters  of  Option  IB.  The  adopted 
class  I  pricing  structiire  will  establish 
Class  I  milk  prices  that  will  result  in  a 
sufficient  supply  of  milk  for  the  national 
system  of  reformed  and  consolidated 
milk  orders. 

The  adopted  Class  I  pricing  structure 
recognizes  and  addresses  the  concerns 
of  Option  lA  supporters  in  their  view  of 
the  limitations  of  relying  on  the 
marketplace  in  establishing  milk  prices 
to  producers  that  are  equitable  and 
reasonable  given  the  marketing  situation 
they  face.  Similarly,  the  adopted  Class 
I  pricing  structure  recognizes  that 
handlers  will  be  assured  a  higher  degree 
of  minimum  price  equity.  As 
importantly,  the  adopted  Class  I  pricing 
structure  provides  the  necessary 
structural  reform  needed  in  the  dairy 
industry.  The  adopted  structure 
provides  the  incentives  necessary  for 
increased  efficiency  in  the  organization 
and  distribution  of  the  milk  supply  and 
dairy  products  that  is  not  offered  by  the 
price  structure  of  Option  1  A. 

As  discussed  earlier,  it  is  important 
and  appropriate  that  the  Class  I  price 
structure  recognize  all  uses  of  milk.  The 
classified  pricing  system  of  the  Federal 
milk  order  program  will  continue  to 
value  fluid  milk  in  the  highest-priced 
class.  The  higher-priced  classification 
encourages  all  milk  to  first  satisfy  Class 


I  needs  and  the  adopted  Class  I  pricing 
structure  accomplishes  this. 
Additionally,  it  continues  to  consider 
the  cost  of  moving  milk  from  an 
alternate  location  for  Class  I  use,  a 
consideration  important  to  both  Option 
lA  and  Option  IB  supporters.  This  is 
reflected  in  its  aligned  structure, 
recognizing  that  in  supplying  milk  for 
manufactured  products,  demand  for 
manufactured  products  influences  a 
market's  ability  to  procure  milk  for 
Class  I  needs.  In  this  way,  the  adopted 
Class  I  pricing  structure  appropriately 
considers  all  uses  of  milk  as  a  national 
Class  I  pricing  structure. 

Finally,  the  adopted  Class  I  pricing 
structure  meets  the  requirements  of  the 
AMAA.  The  broad  tenet  of  the  AMAA 
is  to  establish  and  maintain  marketing 
stability  and  orderly  marketing 
conditions  for  milk.  The  Federal  milk 
order  program  will  continue  to  achieve 
these  goals  primarily  through  classified 
pricing  and  marketwide  pooling.  As  to 
pricing  requirements,  the  AMAA 
objective  to  stabilize  the  marketplace 
with  minimum  prices  and  not  set 
market  prices  is  also  achieved.  As  a 
national  Class  I  pricing  structure,  it 
specifically  addresses,  and  adequately 
sets,  appropriate  Class  I  differential 
levels  that  will  result  in  milk  prices  that 
are  high  enough  to  generate  sufficient 
revenue  for  producers  so  that  an 
adequate  supply  of  milk  can  be 
maintained  while  continuing  to  provide 
equity  to  handlers. 
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4.  Qassificatioii  of  Milk  and  Related 
Issues 

The  Federal  milk  order  system  should 
continue  to  contain  uniform 
classification  provisions,  but  with  some 
modification.  The  proposed 
modifications  are  consistent  with  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  which  requires  that  milk  must 
be  classified  "in  accordance  with  the 
form  in  which  or  the  purpose  for  which 
it  is  used." 

The  imiform  provisions  contained  in 
this  final  decision  provide  for  4  classes 
of  use.  They  are  similar  to  the  uniform 
classification  provisions  contained  in 
the  proposed  rule,  but  with  some 
modifications.  In  particular,  cream 
cheese  has  been  moved  from  Class  n  to 
Class  in,  and  the  proposed  fluid  milk 
product  exclusion  for  products 
packaged  in  "all-metal,  hermetically- 
sealed  containers"  has  been  changed 
back  to  the  present  standard:  "formulas 
especially  prepared  for  infant  feeding  or 
dietary  use  (meal  replacement)  that  are 
packaged  in  hermetically-sealed 
containers." 

In  addition  to  these  changes,  the 
proposed  shrinkage  provisions  have 
been  revised  to  more  closely  resemble 
the  provisions  that  are  now  in  the 
orders,  and  the  provision  for  milk  that 
is  dumped  or  used  for  animal  feed  has 
been  added  back  to  the  orders,  but  has 
been  moved  from  Class  in  to  a  new 
paragraph,  §  1000.40(e),  which  specifies 
other  uses  of  milk  that  are  to  be  priced 
at  the  "lowest  class  price  for  the 
month,"  be  it  1. 11.  m,  or  IV.  Milk  that 
is  lost  in  an  accident,  flood,  or  fire  (i.e., 
§  lD00.40(c)(3)  in  the  proposed  rule 
published  on  January  30, 1998,  at  63  FR 
4972)  has  been  combined  with  milk  that 
is  dumped  or  used  for  animal  feed  in 
the  new  paragraph  (e).  Finally,  the 
classification  for  inventory  of  fluid  milk 
products  and  fluid  cream  products  in 
bulk  form  has  been  moved  from  Class  III 
to  Class  IV. 

Changes  in  the  proposed  rule  that 
have  been  carried  forward  to  this  final 
decision  include  the  reclassification  of 
eggnog  fit)m  Class  II  to  Class  I,  the 
formation  of  a  new  Class  IV  which 
includes  milk  used  to  produce  butter 
and  any  milk  product  in  dried  form,  and 
elimination  oi  the  term  filled  milk  from 
the  orders. 

In  addition  to  changes  in  the  class 
uses  of  milk,  this  final  decision  modifies 
the  definitions  of  fluid  milk  and 
commercial  food  processing 
establishment.  Also,  this  decision 
contains  modified  administrative  rules 
related  to  the  classification  of  milk. 
These  include  rules  for  classifying  skim 
milk  and  butterfat  that  is  transferred  or 


diverted  between  plants,  general  rules 
pertaining  to  the  classification  of 
producer  milk  (including  the 
determination  of  shrinkage  and 
overage),  rules  describing  how  to 
allocate  a  handler's  receipts  of  skim 
milk  and  butterfat  to  the  handler's 
utilization  of  such  receipts,  and 
provisions  concerning  the  market 
administrator's  reports  and 
announcements  concerning 
classification.  The  classification  and 
classification-related  provisions  have 
been  restructured,  in  part,  to 
standardize  and  simplify  the  regulatory 
program. 

Further  details  concerning  these 
changes  are  explained  in  the  following 
discussion. 

4a.  Fluid  Milk  Product  (§  1000.15) 

The  new  orders  contain  a  modified 
fluid  milk  product  definition  in 
§  1000.15.  The  changes  to  the  fluid  milk 
product  definition  include  eliminating 
the  term  filled  milk,  including  eggnog  in 
the  list  of  specified  fluid  milk  products, 
and  revising  the  word  buttermilk  to  read 
cultured  buttermilk.  The  revised  fluid 
milk  product  definition  reads  "any  milk 
products  in  fluid  or  frozen  form 
containing  less  than  9  percent  butterfat 
and  more  than  6.5%  nonfat  milk  solids 
that  are  intended  to  be  used  as 
beverages.  Such  products  include,  but 
are  not  limited  to,  milk,  skim  milk, 
lowfat  milk,  milk  drinks,  eggnog,  and 
cultured  buttermilk,  including  any  such 
beverage  products  that  are  flavored, 
ciiltured,  modified  with  added  nonfat 
milk  solids,  sterilized,  concentrated  (to 
not  more  than  50%  total  milk  solids),  or 
reconstituted." 

The  term  "buttermilk,"  as  used  in  the 
fluid  milk  product  definition,  is 
changed  to  read  "cultured  buttermilk." 
The  revised  term  clearly  distingmshes 
the  "beverage"  buttermilk  product  from 
the  buttermilk  byproduct  which  is 
produced  from  a  continuous  churning 
operation. 

The  fluid  milk  product  definition  also 
is  modified  to  exclude  "filled  milk"  and 
to  include  eggnog  in  its  list  of  products. 
Although  it  is  apparent  that  eggnog  is  a 
beverage  milk  product  and  clearly  meets 
many  of  the  criteria  for  being  considered 
a  fluid  milk  product,  it  is  not  now 
included  in  the  list  of  products 
identified  as  fluid  milk  products.  The 
addition  of  eggnog  to  the  list  of  fluid 
milk  products  results  in  a  change  of  the 
product's  classification  from  a  Class  U 
product  to  a  Class  I  product  The 
elimination  of  the  term  "filled  milk" 
from  the  fluid  milk  product  definition  is 
discussed  later. 

In  the  proposed  rule,  certain  changes 
were  proposed  for  section  15(b)(1)  of  the 


fluid  milk  product  definition.  Currently, 
this  section  exempts  from  the  fluid  milk 
product  definition  "formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically- 
sealed  containers."  As  contained  in  the 
proposed  rule,  this  exemption  would 
have  applied  to  "formulas  especially 
prepared  for  infant  feeding  or  meal 
replacement' — without  regard  to  the 
tjrpe  of  container — and  "any  products 
packaged  in  all-metal,  hermetically- 
sealed  containers."  These  changes  were 
not  widely  supported  and  have  been 
dropped  because  they  could  result  in 
reclassifying  certain  fluid  mUk  products 
from  Class  I  to  Class  U.  The  language  in 
this  final  decision  is  identical  to  Section 
15(b)(1)  of  the  present  orders. 

4b.  Fluid  Cream  Product  (§  1000.16) 

No  change  has  been  made  to  the  fluid 
cream  product  definition.  The  current 
definition  is  imiform  imder  all  the 
orders  and  should  be  used  in  the  newly 
merged  orders.  There  were  no 
comments  supporting  a  change  in  this 
provision. 

4c.  Filled  Milk 

The  definition  ot  filled  milk  has  been 
eliminated  from  all  milk  orders  and  the 
term  has  been  removed  from  the  fluid 
milk  product  definition  and  other 
provisions  within  the  orders.  Filled 
milk  is  a  product  that  contains  a 
combination  of  nonmilk  fot  or  oil  with 
skim  milk  (whether  fresh,  cultured, 
reconstituted,  or  modified  by  the 
addition  of  nonfat  milk  solids).  Filled 
milk  was  first  produced  and  marketed 
in  the  1960s.  In  1968,  the  orders  were 
amended  to  provide  a  definition  of 
filled  milk.  Currently,  there  is  little  or 
no  filled  milk  being  produced  \mder 
Federal  orders.  The  term  filled  milk  is 
used  18  times  in  each  of  the  milk  orders. 
It  serves  little  purpose  today  except  to 
complicate  and  lengthen  the  regulatory 
language.  For  this  reason,  any  reference 
to  filled  milk  has  been  removed  from  all 
orders. 

The  form  of  filled  milk  and  purpose 
for  which  it  is  used  are  the  same  as  the 
form  and  purpose  for  which  whole  milk 
is  used.  Filled  milk  is  marketed  by 
handlers  in  the  same  types  of  packages 
and  in  the  same  trade  channels  as  whole 
milk,  and  is  mainly  intended  to  be  used 
as  a  beverage  substitute  for  milk. 
Whether  made  from  vegetable  fat  and 
fresh  or  reconstituted  skim  milk,  or  any 
combination  thereof,  the  resulting 
product  resembles  whole  milk  in 
appearance.  Therefore,  any  filled  milk 
produced  and  marketed  in  the  futiue 
will  be  classified  as  a  Class  I  product 
tmder  the  revised  flmd  milk  product 
definition. 
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No  letters  were  received  commenting 
on  this  change. 

4d.  Commercial  Food  Processing 
Establishment  (§  1000.19) 

The  definition  of  commercial  food 
processing  establishment  (CFPE)  has 
been  revised  by  removing  the  filled  milk 
reference,  for  the  reasons  previously 
discussed,  and  by  removing  the  word 
"bulk"  from  the  definition.  The  removal 
of  the  word  "bulk"  will  allow  a  CFPE 
to  receive  fluid  milk  products  and  fluid 
cream  products  for  Class  n  use  in 
certain  sized  packages  as  well  as  in 
bulk. 

Presently,  the  CFPE  definition 
prohibits  the  receipt  of  fluid  milk 
products  for  Class  II  use  in  relatively 
small  pre-measured  packages  that  might 
reduce  the  CFPE's  production  costs. 
While  packaged  fluid  milk  products 
should  be  permitted  to  be  transferred  to 
a  CFPE  in  any  size,  only  those  products 
that  are  shipped  in  larger-than- 
consimier-sized  packages  (i.e.,  larger 
than  one  gallon)  should  be  eligible  for 
a  Class  n  classification.  If  milk  is 
received  in  gallon  containers  or  smaller, 
the  milk  should  be  priced  as  Class  I 
milk  since  there  is  no  way  of 
guaranteeing  that  such  products  will  not 
be  sold  for  fluid  use.  Permitting  milk  in 
any  sized  container  to  be  sold  to  a  CFPE 
for  Class  n  use  if  the  container  had  a 
special  labd,  such  as  "for  commercial 
food  processing  use  only,"  was 
considered,  but  such  a  provision  would 
be  impractical  and  it  would  be 
prohibitively  expensive  for  a  handler  to 
prepare  specially  labeled  products  for 
small  accoimts.  The  ciurent  restriction 
barring  a  CFPE  from  having  any 
disposition  of  fluid  milk  products  other 
than  those  in  consumer-sized  packages 
(one  gallon  or  less)  shoiild  be  retained 
imder  the  new  orders. 

These  two  restrictions  are  based  upon 
practical  considerations.  The  integrity  of 
the  classified  pricing  system  would  be 
much  more  difficult  to  maintain  if  the 
market  administrator  were  forced  to 
audit  every  CFPE  on  a  regular  basis.  By 
prohibiting  the  sale  of  fluid  milk 
products  in  consimier-sized  packages  to 
a  CFPE  for  anything  but  Class  I  use, 
there  would  be  less  need  to  regularly 
audit  CFPE's  to  be  sure  that  such 
products  are  not  being  sold  to  the 
public.  Similarly,  since  packaged  fluid 
milk  products  in  containers  larger  than 
one  gallon  are  rarely,  if  ever,  found  in 
retail  outlets,  it  is  unlikely  that  such 
products  will  be  sold  for  fluid  use.  By 
restricting  fluid  milk  product 
disposition  by  CFPE's  to  packaged 
products  not  larger  than  one  gallon  in 
size,  there  is  reasonable  assurance  that 
nulk  priced  as  Class  n  will  not  be 


disposed  of  as  fluid  milk  sold  by  the 
glass  frtjm  a  bulk  dispenser. 

There  were  no  comment  letters  that 
addressed  these  recommendations  in 
response  to  the  proposed  rule. 

4e.  Classes  of  Utilization  (§  1000.40) 

Historically,  the  fluid  or  beverage  uses 
of  milk  have  been  classified  in  the 
highest-priced  class  (Class  I),  and  soft  or 
spoonable  products,  those  from  which 
some  of  the  moisture  has  been  removed, 
have  been  classified  in  the  intermediate 
class  of  milk  (Class  U).  The  final 
decision  issued  on  February  5, 1993  (58 
FR 12634)  provided  3  uniform  classes  of 
milk  for  all  orders.  Classes  I  and  II 
continued  the  traditional  classification 
of  milk,  while  the  lowest-priced  class 
(Class  HI)  contained  the  hard,  storable 
products.  In  a  final  decision  that  became 
effective  December  1993,  a  fourth 
class — Class  III-A  (actually  a  sub- 
section of  Class  ni) — was  established  for 
most  orders  for  milk  used  to  produce 
noniat  dry  milk. 

This  final  decision  continues  to 
provide  a  Class  I  classification  for  milk 
used  for  flmd  and  beverage  use,  with 
certain  exceptions  for  formulas 
especially  prepared  for  infant  feeding  or 
dietary  use  in  hermetically-sealed 
containers  and  products  with  less  than 
6.5  percent  non&t  milk  solids.  Soft  or 
spoonable  products,  most  soft  cheeses, 
and  milk  that  is  used  in  the  manufacture 
of  other  food  products  or  sweetened 
condensed  milk  will  continue  to  be 
classified  as  Class  n.  Class  HI  will 
continue  to  apply  to  milk  used  in  hard 
cheeses,  cream  cheese,  and  other 
spreadable  cheese,  but  will  no  longer 
apply  to  butter.  Finally,  the  new  Class 
rV  applies  to  all  skim  milk  and  butterfat 
used  to  produce  butter  or  any  milk 
product  in  dried  form.  Class  IV  will  also 
apply  to  bulk  milk  that  is  in  inventory 
at  the  end  of  the  month. 

A  new  paragraph  (e)  has  been  added 
to  §  1000.40  that  classifies  other  uses  of 
milk  that  are  priced  at  the  "lowest- 
priced  class"  for  the  month. 

Under  the  pricing  formulas  proposed 
for  the  new  orders,  it  is  not  certain 
whether  the  Class  III  price  or  the  Class 
IV  price  will  be  the  lowest  class  price 
for  the  month.  In  view  of  this  price 
uncertainty,  a  new  paragraph  has  been 
added  to  §  1000.40  to  guarantee  that 
milk  that  is  lost  in  an  accident,  dumped, 
or  used  for  livestock  feed  is  accounted 
for  at  the  month's  lowest  class  price. 

Comments  filed  regarding  the  number 
of  classes  of  utilization  for  the  proposed 
merged  orders  varied  frt)m  supporters  of 
one  class,  which  would  eliminate  all 
manufacturing  classes,  to  supporters  of 
5  classes  of  miUk.  Comments  concerning 
the  addition  of  an  export  class  were  also 


received.  However,  a  large  majority  of 
the  comments  on  this  issue  supported  4 
classes  of  utilization  as  proposed. 


4f  Class  I  Milk 

In  this  final  decision,  Class  I  milk 
includes  all  skim  milk  and  butterfat 
contained  in  milk  products  that  are 
intended  to  be  consumed  in  fluid  form 
as  beverages,  with  certain  exceptions. 
These  exceptions  include  plain  or 
sweetened  evaporated  or  condensed 
milk,  milk  that  is  used  in  formulas 
especially  prepared  for  infant  feeding  or 
meal  replacement  if  such  products  are 
packaged  in  hermetically-sealed 
containers,  and  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids. 

Under  this  final  decision,  eggnog  will 
join  lowfat  eggnog  as  a  Class  I  product. 
Class  I  products  are  generally  classified 
on  the  basis  of  their  fluid  form  and 
intended  use.  Eggnog,  a  highly  seasonal 
product,  is  clearly  intended  to  be 
consumed  as  a  beverage.  Since  this 
product  is  manufactured,  packaged  and 
distributed  to  the  consimier  as  a 
drinkable  beverage,  it  should  be 
classified  as  a  Class  I  product. 
Comments  received  regarding  the 
reclassification  of  eggnog  were  generally 
in  support  of  its  reclassification  into 
Class  I,  although  a  few  handlers 
submitted  comments  opposing  this 
change,  arguing  that  it  would  increase 
the  cost  of  eggnog  and,  therefore,  reduce 
consumer  demand  for  this  product 

Class  I  Used-to-Produce.  in  order  to 
simplify  the  accountability  for  milk 
products  classified  as  Class  I  that  may 
contain  nonmilk  ingredients  and/or 
previously  processed  and  priced  skim 
milk  and  butterfat.  the  proposed  rule 
reconunended  adding  a  "used-to- 
produce"  category  to  Class  I.  The 
proposed  rule  stated  that  the  used-to- 
produce  accountability  method  would 
preclude  the  need  to  develop  and 
maintain  nonstandard  conversion 
factors  and  non-milk  credits  (i.e.,  salt, 
flavoring,  stabilizers)  for  milk  product 
accountabiUty  and  would  improve  the 
accuracy  of  handler  reporting  and 
minimize  audit  corrections  without 
sacrificing  any  statistical  information, 
pricing  considerations,  or  classification 
criteria. 

Several  comment  letters  were 
received  arguing  that  the  proposed  Class 
I  used-to-produce  category  would  not 
simplify  die  accounting  system  but 
instead  would  complicate  it.  No 
comments  were  received  endorsing  this 
proposal. 

Our  analysis  of  the  proposed  Class  I 
used-to-produce  category  generally 
supports  those  who  argued  against  it.  If 
there  were  no  need  to  follow  a  pool 
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distributing  plant's  route  disposition  to 
its  ultimate  source  to  determine  imder 
which  order  the  plant  would  be 
regulated,  it  would  be  possible  to 
simplify  accounting  by  adopting  a  Class 
I  used-to-produce  category.  However, 
with  the  pooling  standards  adopted  in 
this  final  decision,  the  proposed  used- 
to-produce  category  would  simply 
require  dual  accounting  with  no 
offsetting  benefit.  Accordingly,  the  Class 
I  used-to-produce  proposal  has  been 
dropped  from  this  final  decision. 

4g.  Qass  n,  m.  and  IV  Milk 

The  classification  of  milk  used  in 
Class  n,  in.  and  IV  uses  and  products  is 
essentially  the  same  as  contained  in  the 
proposed  rule  with  a  few  exceptions. 

First,  cream  cheese  is  moved  from 
Class  n  to  Class  III,  where  it  has  been 
for  many  years. 

Second,  fluid  milk  products  and  bulk 
fluid  cream  products  in  inventory  at  the 
end  of  the  month  have  been  moved  from 
Class  III  to  Class  IV. 

Third,  the  skim  milk  equivalent  of 
nonfat  solids  used  to  modify  a  fluid 
milk  product  that  has  not  been 
accoimted  for  in  Class  I  has  been  moved 
from  Class  III  to  Class  IV. 

Fourth,  the  proposed  Class  II 
classification  for  any  fluid  product  in  an 
"all-metal,  hermetically-sealed 
container"  is  changed  to  what  is  now  in 
the  orders:  i.e.,  "formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  (meal  replacement)  that  are 
packaged  in  hermetically-sealed 
containers". 

Finally,  the  surplus  classification  for 
milk  that  is  dumped  or  used  for  animal 
feed  is  added  back  to  the  orders,  but,  as 
described  earUer,  it  has  been  placed  in 
a  new  paragraph  (e)  of  §  1000.40  which 
prices  milk  in  the  lowest-priced  class 
for  the  month.  For  the  same  reasons 
cited  previously,  milk  which  is  lost  in 
a  fire,  flood,  or  accident  also  has  been 
moved  from  Class  III  to  the  "other  uses" 
class. 

Under  the  proposed  rule,  the 
classification  of  cream  cheese  would 
have  been  changed  from  Class  III  to 
Class  n.  The  rationale  for  this  change 
was  that  the  milk  used  in  Class  n 
products  is  used  to  process  or 
manufactiire  products  for  which 
handlers  know  a  consumer  demand 
exists  and  that  such  products  are  neither 
as  perishable  as  fluid  products  nor 
perform  a  balancing  function  for  the 
market,  as  do  butter,  powder,  and  the 
hard  cheeses. 

This  proposal  was  not  well  received 
by  a  large  majority  of  the  handlers  and 
producer  organizations  that  commented 
on  it.  The  International  Dairy  Foods 
Association  argued  that  the  pricing  of 


milk  used  for  cream  cheese  imder 
California's  state  order  is  below  the 
Federal  order  Class  II  or  III  price  and 
moving  cream  cheese  irom  Class  III  to 
Class  II  would  create  a  huge  competitive 
disadvantage  for  milk  used  in  cream 
cheese  under  Federal  milk  orders.  The 
National  Milk  Producers  Federation, 
Dairy  Farmers  of  America,  and 
nimierous  individual  handlers  repeated 
essentially  the  same  argimient. 

Some  comments  addressed  the 
classification  of  cottage  cheese  and 
ricotta  cheese,  in  addition  to  cream 
cheese.  A  national  manufacturer  of 
cheese  argued  that  milk  used  in  cottage 
cheese  and  ricotta  cheese  should  be 
reclassified  from  Class  II  to  Class  HI. 
The  handler  stated  that  due  to  falling 
demand  for  cottage  cheese,  it  should  be 
placed  with  other  cheeses  in  Class  m. 
Another  cottage  cheese  manufacturer 
made  the  same  suggestion.  Several 
comment  letters  also  pointed  out  that 
ricotta  cheese  was  priced  under 
California's  Class  4-b,  giving  California 
processors  an  advantage  over  processors 
making  ricotta  from  milk  priced  imder 
Federal  milk  orders.  While  these 
comments  may  have  some  merit,  we 
believe  that  more  information  is  needed 
before  these  changes  can  be  considered. 

Ending  inventory  of  fluid  milk 
products  and  fluid  cream  products  in 
bulk  form  shoidd  be  moved  to  Class  IV. 
Since  the  Class  IV  price  is  expected  to 
be  the  lowest  class  price  in  the  long  nm, 
it  is  logical  to  classify  ending  inventory 
in  Class  IV.  Also,  paragraph  (c)(4)  of 
§  1000.40,  shoiUd  be  moved  from  Class 
in  to  Class  rv.  This  paragraph  prices  the 
skim  milk  equivalent  of  nonfat  milk 
solids  used  to  modify  a  fluid  milk 
product.  With  the  inclusion  of  a  Class 
rv  classification  for  all  products  in  dried 
form,  the  nonfat  milk  solids  used  to 
modify  a  fluid  milk  product  should  be 
priced  as  Class  IV,  together  with  other 
dried  products,  rather  than  Class  m. 

Products  lost  by  a  handler  in  a  fire, 
flood,  or  vehicular  accident  and 
products  that  are  dumped  or  used  for 
animal  feed  have  been  moved  from 
Class  III  to  a  new  paragraph 
(§  1000.40(e))  which  would  price  skim 
milk  and  butterfat  in  such  uses  at  the 
lowest  class  price  for  the  month.  Under 
the  pricing  formulas  proposed  for  the 
new  orders,  the  Class  III  price  or  Class 
rv  price  is  likely  to  be  the  lowest  class 
price  for  the  month,  but  it  is  possible 
imder  some  orders  that  the  Class  I  or  II 
price  could  be  the  lowest  class  price  for 
the  month  if  component  values  were 
increasing  rapidly.  In  view  of  this  price 
uncertainty,  a  new  paragraph  hcis  been 
added  to  §  1000.40  to  guarantee  that 
milk  that  is  lost  in  an  accident,  dumped. 


or  used  for  livestock  feed  is  accounted 
for  at  the  month's  lowest  class  price. 

As  previously  noted,  formulas 
especially  prepared  for  infant  feeding  or 
dietary  use  (meal  replacement)  that  are 
packaged  in  hermetically-sealed 
containers  should  continue  to  be 
classified  as  Class  II  products.  Although 
the  proposed  rule  suggested  a 
modification  of  this  exemption,  there 
was  insufficient  support  to  move 
forward  with  this  suggestion. 
Accordingly,  no  change  was  made  from 
the  language  that  is  now  in  the  orders. 

The  treatment  of  buttermilk  should 
remain  unchanged  from  the  proposed 
rule.  No  comments  were  received  in 
opposition  to  the  proposed  distinction 
between  buttermilk  for  drinking 
purposes  and  buttermilk  for  baking 
purposes.  As  set  forth  in  the  proposed 
rule,  drinking  buttermilk  would  have  to 
be  labeled  as  "cultured  buttermilk" 
while  buttermilk  for  baking  must 
contain  food  starch  in  excess  of  2%  of 
the  total  solids  in  the  product  and  the 
product  must  be  labeled  to  indicate  the 
food  starch  content. 

The  proposal  to  account  for  all  Class 
n  products  on  a  used-to-produce  basis 
was  unopposed.  Accordingly,  this 
accounting  method,  which  now  applies 
to  all  Class  n  products,  except  for  some 
fluid  cream  products,  is  extended  to  the 
remaining  Class  II  products  that  are 
currently  accounted  for  on  a  disposition 
basis. 

As  noted  above,  a  large  majority  of  the 
comment  letters  supported  the  4  classes 
of  utilization  as  set  forth  in  the 
proposed  rule,  including  the  separate 
Class  rv  for  butter  and  milk  products  in 
dried  form.  ThereforCj  no  change  has 
been  made  to  Class  FV  in  this  &ial 
decision  except  for  the  addition  of  the 
items  already  discussed. 

Several  commenters  reiterated 
requests  made  prior  to  the  proposed  rule 
to  reclassify  bulk  sweetened  condensed 
milk  from  Class  II  to  Class  IV.  The 
commenters  explained  that  sweetened 
condensed  milk  is  primarily  used  in 
commercial  food  processing 
establishments  and  in  the  confections 
industry  and  that  it  is  interchangeable 
with  powdered  milk  products  and  sugar 
in  ingredient  markets  for  processed 
foods  and  candy.  They  argued  that 
manufacturers  of  sweetened  condensed 
milk  are  currently  at  a  competitive 
disadvantage  with  manufacturers  of 
nonfat  dry  milk  and  urged  that  the  2 
products  be  classified  identically. 
According  to  one  commenter,  the 
Galloway  Company,  the  current  system 
of  classification  places  sweetened 
condensed  milk  at  a  significant 
disadvantage  and  has  virtually 
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destroyed  the  maricet  for  sweetened 
ccmdensed  milk. 

Hershey  Foods  Corporation  filed  a 
comment  letter  olqecting  to  the 
difference  in  classification  for  firesh  milk 
used  to  ms^  chocolate  ccnnpared  to 
{lesh  milk  used  to  make  powder  that  is 
used  to  make  chocolate.  Specifically, 
Hershey  argued  that  the  CJass  II 
dassificaticHi  fcv  frmh  milk  used  to 
make  chocolate,  compared  to  the  Class 
IV  classification  for  nulk  used  to  make 
powdra  that  is  subsequently  used  in 
chocolate  violates  the  Act  because  such 
milk  starts  out  in  the  same  fann  and  is 
used  for  the  same  purpose. 

Hershey  explained  that  whole  milk, 
sugar,  cocoa  butter,  and  chocolate  liquor 
are  used  to  make  "chocolate  crumb," 
which  is  further  processed  to  make 
diocolate.  According  to  Hershey,  the 
chocolate  cnunb  has  a  moisture  content 
of  only  1  percent,  which  means  that  if 
a  manufacturer  receives  fresh  whole 
milk,  it  must  remove  99  percent  of  the 
watffl*  from  it  in  ordw  for  the  milk  to 
perform  its  function  in  the  chocolate. 
An  alternative  to  starting  with  whole 
milk  and  drying  it  is  to  purchase  whole 
milk  powder  and  mix  it  with  the  sugar, 
cocoa  butter,  and  chocolate  liquor  to 
make  the  chocolate  crumb. 

Hershey  argues  that  maintaining  the 
current  disparate  classifications  for 
fresh  milk  used  to  make  chocolate  and 
fresh  milk  that  is  first  dried  and  then 
used  to  make  chocolate,  in  combination 
with  the  proposed  70-cent  Class  II 
differential,  will  pressure  manufacturers 
to  change  their  manufacturing  processes 
and  formiilas,  reduce  the  use  of  fresh 
milk  and  increase  the  use  of  milk 
powders,  reduce  milk  solids  in  product 
formulas,  replace  milk  solids  with  lower 
cost  alternatives,  and  might  even 
influence  the  location  of  chocolate 
manufectiuing  plants.  Hershey  also 
notes  that  the  State  of  California  does 
not  discriminate  between  manufacturers 
of  chocolate,  but  instead  prices  all  milk 
used  to  manufacture  chocolate  in  the 
same  class  whether  the  chocolate 
manufocturer  begins  its  process  with 
fliiid  milk,  sweetened  condensed  milk, 
evaporated  milk,  nonfat  dry  milk,  or 
whole  milk  powder. 

Galloway  and  Hershey  conclude  that 
there  is  no  justification  for  pricing  milk 
used  to  make  sweetened  condensed 
milk  or  chocolate  crumb  in  a  higher 
class  than  milk  used  to  produce 
powdered  milk.  Howevor,  Galloway 
states,  if  sweetened  condensed  milk  is 
kept  in  a  class  higher  than  powder,  the 
differential  for  that  class  should  be  no 
more  than  30  cents  per  hundredwei^t 
Bulk  sweetened  condensed  milk/skim 
milk  is  used  as  an  intermediate  product 
in  ice  cream,  candy,  and  other 


manubctiued  products.  However,  these 
manufactured  products  can  also  be 
made  frtnn  powdoed  miUc  When 
pofwder  prices  are  low  relative  to  the 
Class  n  price,  dwre  is  an  economic 
incentive  for  powder  to  be  substituted 
for  bulk  sweetened  condensed  milk.  As 
a  resuh,  there  must  be  an  economic 
relationship  between  the  Class  II  price 
and  the  cost  of  using  alternative  dry  or 
concentrated  products  to  make  Class  11 
products.  Under  current  pridng 
provisions,  the  Class  D  {wice  can  be 
excessive  relative  to  using  non&t  dry 
milk  since  the  Class  II  price  is  a  measure 
of  the  value  of  milk  in  cheese  (the  Class 
in  price)  plus  a  diffsrentiaL 

CoiK»ptnally,  we  do  not  believe  that 
the  value  of  milk  used  in  demand- 
driven  products  like  chocolate  and 
sweetened  condensed  milk  that  is  used 
in  food  products  is  the  same  as  milk  that 
is  sometimes  made  into  powder  for  lack 
of  any  other  use.  The  major  point  of  the 
ability  to  substitute  among  forms  of 
mUk,  sweetened  condensed  milk,  and 
ncHifat  dry  milk  in  certain  uses  is  that 
there  is  a  fixed  relationship  between  the 
Class  n  and  Class  IV  price.  The 
appropriate  price  relationship  is 
discussed  in  the  Class  n  pricing  section 
of  this  decision. 

In  the  proposed  rule,  no  allowance 
was  provided  for  dmnped  milk  or  milk 
used  for  animal  feed,  and  a  Class  III 
classification  was  recommended  for 
milk  lost  in  a  fire,  flood,  or  accident. 
Many  handlers  and  the  National  Kfilk 
Produces  Federation  objected  to  the 
removal  of  the  Class  m  classification  for 
milk  that  is  dumped  or  used  as  animal 
feed. 

On  the  basis  of  the  comments  filed  on 
this  issue,  a  siuplus  use  has  been 
established  for  milk  that  is  dumped  or 
used  as  animal  feed.  The  price 
applicable  to  such  use  will  be  the  lowest 
class  price  for  the  month. 

4h.  Shrinkage  and  Overage 

Shrinkage  is  experienced  by  handlers 
in  milk  processing  operations  and  in  the 
receipt  of  farm  btdk  tank  milk  at 
receiving  stations  and  processing  plants. 
Milk  is  imavoidably  lost  as  it  remains  in 
pipe  lines,  adheres  to  tanker  walls  and/ 
or  other  plant  equipment,  and  is  washed 
away  in  the  cleaning  operations.  In 
addition,  unexpected  losses,  including 
spillage  or  lealdng  packages,  also 
contribute  to  shrinkage. 

In  the  proposed  rule,  we  proposed  a 
pro  rata  assignment  of  shrinkage  based 
on  a  handler's  utilization.  In  other 
words,  each  handler's  shrinkage  would 
have  been  classified  according  to  the 
handler's  use  of  milk  that  was  not  lost 
in  transit  or  processing.  We  believed 
that  the  adoption  of  such  a  provision 


would  have  simplified  both  order 
language  and  accounting  procedures, 
and  we  thought  that  it  wcmld  be 
acceptable  to  handlers  because, 
ahhou^  in  some  cases  it  increased  their 
costs  slightly,  the  change  applied 
eqiully  to  ever3rone. 

There  were  very  few  comment  letters 
that  supported  the  proponl  and  an 
overwh^ming  number  of  comments 
urging  us  to  keep  the  current  novision. 
Many  of  the  opponents  were  high  Class 
I  utilization  handlers  who  complained 
that  the  proposed  change  wraiild 
reclassiiy  their  shrinkage  frtnn  Class  III 
to  Class  I,  increasing  their  costs  for  this 
lost  milk. 

It  was  not  only  handlers  that  disliked 
the  proposed  shrinkage  provision. 
Several  produco^  organizations, 
indudii^  Dairy  Farmers  of  America  and 
the  National  Ktilk  Producers  Federation, 
also  voiced  their  cmposition  to  the 
proposal.  Most  of  the  comment  letters 
urged  \a  to  retain  the  key  features  of  the 
present  shrinkage  provision,  but  there 
were  comments  suggesting  a  simpler 
provision. 

Based  on  the  comments  received,  this 
final  decision  retains,  in  large  part,  the 
present  method  of  calculating  shrinkage 
allowances  and  pricing  shrinkage,  but 
with  certain  modifications.  Just  as  in  the 
current  provisions,  there  are  specified 
allowances  for  shrinkage.  The  major 
difierence  is  that  shrinkage  is  not 
automatically  assigned  to  a  specified 
class,  as  it  is  now,  but  rather  is  assigned 
to  the  "lowest-priced  class."  This 
change  was  made  to  conform  with  the 
new  4-class  pricing  system  and,  more 
importantly,  to  recognize  that  there  is 
no  fixed  relationship  between  class 
prices  because  of  the  difiierent  formulas 
used  to  compute  them.  For  example, 
because  the  formulas  for  Class  III  and  IV 
prices  are  not  directly  related,  it  cannot 
be  known  in  advance  which  class  price 
will  be  lowest.  Since  the  relationship 
between  class  prices  vrill  vary  from  one 
month  to  the  next,  undw  the  provision 
adopted  here  shrinkage  may  be  priced 
in  Class  III  one  month  and  in  Class  IV 
the  next.  It  is  necessary  to  price 
shrinkage  in  the  lowest-priced  class  to 
avoid  the  situation  whrae  a  cheese 
plant,  for  example,  would  have  to  pay 
more  for  its  shrinkage  than  it  would  for 
millc  used  in  cheese.  Such  would  be  the 
case  if  shrinkage  was  always  priced  in 
Class  IV  and  the  Class  FV  price  exceeded 
the  Class  m  price.  Pricing  shrinkage  in 
the  lowest-priced  class  prevents  tMs 
problem. 

As  noted,  the  current  shrinkage 
allowances  has  been  retained  in  the 
revised  provision.  Thus,  a  pool  plant 
operator  would  receive  a  lowest-priced 
class  shrinkage  allowance  based  on  2 
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percent  of  the  total  quantity  of  milk 
physically  received  at  the  plant  directly 
from  producers'  farms  on  the  basis  of 
farm  weights  and  tests,  plus  1.5  percent 
of  bulk  milk  received  on  a  basis  other 
than  farm  weights  and  tests,  and  minus 
1.5  percent  of  the  quantity  of  bulk  milk 
transferred  to  other  plants,  excluding 
concentrated  milk  transferred  to  another 
plant  for  an  agreed-upon  use  other  than 
Class  I.  A  cooperative  association 
handler  that  delivers  milk  to  pool  plants 
on  a  basis  other  than  farm  weights  and 
tests  would  receive  a  shrinkage 
allowance  of  .5  percent  of  the  total 
quantity  of  milk  picked  up  at  producers' 
farms.  Shrinkage  in  excess  of  these 
allowances  will  be  assigned  in  series 
starting  with  Class  I  to  the  extent  of 
available  utilization. 

The  shrinkage  provision  adopted  for 
the  new  orders  contains  language  to 
accommodate  shrinkage  associated  with 
"concentrated  milk."  Prior  to  the  1993 
classification  decision,  condensed  milk, 
which  is  made  for  use  in  ice  cream  and 
other  manufactured  products,  was  not  a 
fluid  milk  product.  Hence,  it  was  not 
addressed  by  the  shrinkage  provision. 
This  changed  after  the  decision, 
however,  when  condensed  milk  became 
a  fluid  milk  product.  In  making  this 
change  to  the  fluid  milk  product 
definition,  certain  conforming  changes 
that  should  have  been  made  in  the 
shrinkage  provisions  were  overlooked. 
The  current  proceeding  involving  all 
Federal  orders  has  been  the  first 
opportunity  to  rectify  this  oversight. 
During  the  interim  period,  the  unique 
problem  associated  with  condensed 
milk  has  been  handled  administratively. 
Thus,  the  new  language  added  to  the 
shrinkage  provision  does  not  represent 
a  change  from  the  way  the  rules  have 
been  administered  but  merely  codifies 
them. 

Some  plants  receive  milk  from 
producers,  condense  (i.e.,  concentrate) 
the  milk  into  a  product  that  contains  not 
more  than  50  percent  total  milk  solids, 
and  then  transfer  this  product  on  an 
agreed-upon  basis  to  another  plant  for 
use  in  some  product  other  than  a  fluid 
milk  product  (e.g.,  ice  cream).  In  this 
case,  the  first  plant  should  retain  the 
full  2  percent  shrinkage  allowance 
because  it  incurs  processing  shrinkage 
in  the  course  of  concentrating — i.e., 
most  likely  condensing — the  milk.  The 
plant  purchasing  this  concentrated  (i.e., 
condensed)  milk  should  get  no 
shrinkage  allowance  on  this  milk  since 
the  designated  use  of  this  milk  is  for 
non-fluid  use.  Accordingly,  the  value  of 
any  shrinkage  incurred  in  further 
processing  this  concentrated  milk 
woidd  not  be  much  less  than  its  use 
value. 


As  noted  elsewhere  in  this  decision, 
a  recent  development  in  milk  processing 
is  the  use  of  on-farm  filtering  equipment 
(e.g.,  reverse  osmosis  or  ultra-filtration) 
to  concentrate  milk  before  it  is  shipped 
to  a  plant  for  use  in  a  variety  of  milk 
products.  Although  this  milk  falls  under 
the  same  broad  "concentrated  milk" 
category  as  condensed  milk,  it  is 
actually  a  very  different  product  which 
can  conceivably  be  used  for  fluid  use  as 
well  as  in  a  manufactured  product  such 
as  cheese  or  ice  cream.  Thus,  language 
is  needed  in  the  shrinkage  provision  to 
differentiate  this  type  of  concentrated 
milk  bom  condensed  milk.  We  have 
accommodated  these  2  tjrpes  of 
concentrated  milk  by  allowing  the 
shipping  and  receiving  handlers  to  agree 
on  the  use  of  this  milk.  Accordingly,  if 
a  handler  receives  concentrated  milk 
from  another  plant  by  agreement  for  use 
in  Class  n,  IH,  or  IV,  the  receiving 
handler  will  get  no  shrinkage  on  this 
milk.  If  no  such  agreement  is  specified, 
however,  the  receiving  handler  will  get 
the  1.5  percent  shrinkage  allowance, 
just  as  would  be  the  case  for 
unconcentrated  milk  that  was  received 
from  another  plant. 

For  example,  milk  may  be 
concentrated  at  a  plant  by  using  reverse 
osmosis  or  ultra-filtration  techniques 
and  then  be  transferred  to  a  2nd  plant 
for  use  in  a  fluid  milk  product.  In  such 
case,  the  milk  will  not  be  transferred  by 
agreement  for  other  than  Class  I  use,  but 
instead  will  be  allocated  to  use  at  the 
2nd  plant  receiving  this  concentrated 
milk.  In  this  instance,  it  is  appropriate 
to  treat  this  milk  just  like 
unconcentrated  milk  that  is  received  at 
a  plant  and  then  transferred  to  a  2nd 
plant.  Thus,  the  first  plant  will  initially 
get  a  2  percent  shrinkage  allowance  for 
die  milk  received  frtim  producers,  but 
will  be  required  to  subtract  1.5  percent 
from  the  2  percent  when  the  milk,  even 
though  concentrated,  is  transferred  to 
the  2nd  plant.  The  2nd  plant  will  get  a 
shrinkage  allowance  based  on  1.5 
percent  of  the  reconstituted  volume  of 
the  concentrated  milk.  In  other  words, 
for  accounting  purposes  the  water  that 
was  initially  removed  from  the  milk  vdll 
be  added  back  to  the  concentrated  milk 
before  computing  the  1.5  percent 
shrinkage  allowance  for  the  2nd  plant. 

In  the  example  above,  the 
concentrated  milk  will  likely  be  from  a 
farm  plant  which  concentrates  its  milk 
before  shipping  it  using  either  reverse 
osmosis  (RO)  or  ultra-filtration  (UF).  As 
explained  in  the  uniform  provision 
discussion  in  this  final  decision,  milk 
from  a  single  farm  with  RO  or  UF 
equipment  will  be  treated  as  producer 
milk  of  the  first  pool  plant  receiving  this 
milk.  However,  when  the  milk  of  2  or 


more  producers  is  commingled  on  a 
farm  with  RO  or  UF  equipment,  that 
farm  will  be  treated  as  a  plant  and  the 
dairy  farmer  owning  or  leasing  the  farm 
will  be  the  responsible  handler  for  all  of 
the  milk  processed  that  month. 

The  shrinkage  provision  in  this  final 
decision  differs  from  the  current 
shrinkage  provisions  in  one  other 
respect.  At  the  present  time,  when  a 
manufacturing  facility  that  has 
absolutely  no  Class  I  utilization  has 
"excess  shrinkage"  (i.e.,  shrinkage  that 
exceeds  its  2  percent  shrinkag^ 
allowance)  the  excess  shrinkage  is 
assigned  to  Class  I  even  though  the 
plant  has  no  Class  I  utilization.  Thus, 
the  milk  that  is  "lost"  by  the  plant  is 
actually  priced  higher  than  the  milk  that 
is  "used"  by  the  plant. 

Under  the  proposed  provision,  such 
excess  shrinkage  would  be  assigned  to 
whatever  utilization  the  plant  has, 
starting  with  Class  I.  In  the  case  of  a 
cheese  plant  that  has  no  utilization 
other  than  Class  m,  the  excess  shrinkage 
would  be  assigned  to  Class  m. 

After  shrinkage  is  assigned  pursuant 
to  §  1000.43(b)  of  the  proposed  orders, 
it  will  be  added  to  a  handler's  reported 
utilization  to  arrive  at  the  "gross 
utilization  in  each  class."  The  gross 
utilization  in  each  class  will  then  be 
carried  over  to  §  1000.44,  where  it  will 
be  used  to  allocate  the  handler's  receipts 
to  its  gross  utilization  of  such  receipts. 

Overage  occurs  when  the  reported 
utilization  of  producer  milk  exceeds  the 
reported  quantity  of  producer  milk 
received.  Overage,  as  well  as  shrinkage, 
can  occur  for  a  niunber  of  reasons  but 
is  usually  the  result  of  record-keeping 
and  measurement  errors. 

As  set  forth  in  the  proposed  rule, 
overage  would  have  been  classified  by 
being  prorated  to  a  handler's  reported 
utilization.  It  then  would  have  been 
subtracted  from  the  handler's  reported 
utilization  to  arrive  at  the  gross 
utilization  in  each  class  which  would 
have  been  used  to  allocate  a  handler's 
receipts  in  §  1000.44. 

No  comments  were  received 
specifically  focusing  on  the  proposed 
treatment  of  overage,  undoubtedly 
because  the  proration  of  overage  does 
not  have  the  same  financial  impact  as 
the  proration  of  shrinkage.  Nevertheless, 
in  conjunction  with  the  change  in  the 
treatment  of  shrinkage,  the  treatment  of 
overage  also  should  remain  the  same  as 
it  is  now  in  the  orders.  Accordingly,  in 
this  final  decision,  overage  is  classified 
in  §  1000.44(a)(ll)  by  subtracting  the 
excess  pounds  of  skim  milk  and 
butterfat  from  each  class,  beginning 
with  Class  IV.  This  treatment  is 
identical  to  the  way  overage  is  classified 
under  the  present  orders  in  section 


Federal  Register /Vol.  64,  No.  63 /Friday,  April  2,  1999  /  Proposed  Rules 


16127 


44(a)(14),  except  for  the  fact  that  now— 
since  there  is  no  Class  IV — the 
allocation  begins  with  Class  m. 

4i.  Classification  of  Transfers  and 
Diversions  (§  1000.42) 

Certain  changes  have  been  made  to 
the  classification  of  transfers  and 
diversions  section  of  the  orders  to 
simplify  and  clarify  order  language.  The 
changes  discussed  in  this  final  decision 
are  virtually  identical  to  those  contained 
in  the  proposed  rule,  except  for  minor 
corrections  and  conforming  changes 
necessitated  by  other  changes  in  order 
provisions.  There  were  very  few 
comments  pertaining  to  this  section  of 
the  proposed  rule.  Those  that  were 
received  supported  the  changes 
proposed. 

At  the  present  time,  in  many  orders  if 
any  milk  that  is  diverted  firom  one  order 
to  another  for  requested  Class  n  or  IH 
use  is  assigned  to  Class  I,  the  dairy 
farmer  who  shipped  that  milk  is  defined 
as  a  producer  under  the  order  receiving  " 
the  milk  with  respect  to  that  portion  of. 
the  milk  assigned  to  Class  I.  In  other 
orders  under  similar  conditions,  the 
dairy  farmer  becomes  a  producer  on  the 
receiving  order  for  all  of  the  milk 
diverted  even  though  only  a  portion  of 
the  milk  was  classified  as  Class  I.  When 
this  tjrpe  of  adjustment  is  necessary,  the 
diverting  handler  is  informed  by  the 
market  administrator's  office  that  there 
is  not  enough  Class  n  or  m  use 
remaining  in  the  receiving  plant  to 
absorb  all  of  the  milk  diverted.  In  such 
case,  the  diverting  handler  may  pick 
which  load  or  loads  of  diverted  milk 
will  become  producer  milk  under  the 
receiving  order. 

Since  the  orders  are  not  precisely 
clear  on  how  inter-order  diverted  milk 
shoidd  be  handled,  some  modification 
is  needed  in  the  order  language.  Under 
most  orders,  and  as  provided  in  this 
final  decision,  milk  may  be  diverted 
firom  one  order  to  another  few  a 
requested  use  other  than  Class  I. 
However,  if  there  is  not  enough  Class  n, 
in,  or  rv  utilization  in  the  receiving 
plant  to  be  assigned  to  the  diverted 
milk,  some  milk  may  have  to  be 
assigned  to  Class  I.  When  this  happens, 
the  practical  administrative  problems 
involve  determining  which  milk  of 
which  dairy  farmers  and  which  loads  of 
milk  will  be  shifted  as  producer  milk 
firom  one  order  to  another. 

Market  adminis^ators  should  be 
given  some  flexibility  to  handle  these 
administrative  problems  on  a  market-by- 
market  and  case-by-case  basis.  As  a 
practical  matter,  most  milk  diverted 
between  orders  is  diverted  by 
cooperative  associations  that  reblend 
proceeds  to  their  members.  In  most 


cases,  it  makes  little  difference  to  a 
cooperative  association  whether  a  dairy 
farmer  is  a  producer  on  one  order  or 
another  order;  any  differences  in  bload 
prices  between  the  orders  will  be 
washed  out  in  the  reblending  process.  In 
the  case  of  milk  of  nonmember 
producers  that  is  diverted  between 
orders,  however,  differences  could  arise 
in  a  producer's  net  proceeds  for  the 
month  depending  upon  how  much  milk 
was  pooled  in  each  order.  Therefore, 
these  situations  should  be  handled  in 
such  a  way  as  to  be  least  disruptive  to 
individual  dairy  fanners. 

A  market  administrator  does  not 
know  imtil  handlers'  reports  have  been 
received  that  some  portion  of  milk  - 
reported  as  diverted  to  another  order 
cannot  be  absorbed  by  the  amoxmt  of 
non-Qass  I  utilization  in  the  receiving 
order's  plant.  In  such  case,  the  diverting^ 
handler  should  be  given  the  option  of 
designating  the  entire  load  of  diverted 
milk  as  proiducer  milk  at  the  plant 
physicaHy  receiving  the  milk. 
Alternatively,  if  the  diverting  handler 
wishes,  it  may  designate  which  dairy 
formers  on  the  diverted  load  of  milk  will 
be  designated  as  producers  imder  the 
order  physically  receiving  the  milk.  As 
a  last  resort,  the  market  administrator 
will  prorate  the  portion  of  diverted  milk 
among  all  the  d^ry  farmers  whose  milk 
was  received  bova  the  diverting  handler 
on  the  last  day  of  the  month,  then  the 
second-to-last  day,  and  continuing  in 
that  feshion  until  the  diverted  milk  that 
is  in  excess  of  Class  n,  HI,  and  IV  use 
has  been  assigned  as  producer  milk 
under  the  receiving  order. 

A  conforming  change  that  should  be 
made  in  each  order  relates  to  milk  that 
is  transferred  or  diverted  for  Class  n  or 
ni  use.  Presentiy,  milk  may  be 
transferred  or  diverted  on  a  requested 
Class  n  or  in  basis.  However,  with  4 
classes  of  utilization  in  the  new  orders, 
milk  could  be  diverted  for  requested 
Class  IV  use  also.  Rather  than  specifying 
"Class  n,  in,  or  IV,"  however,  the  orders 
should  simply  state  "other  than  Class  I" 
to  accommodate  a  system  of  more  than 
3  classes.  This  language  is  simpler, 
shorter,  and  accomplishes  the  same  end. 

To  simplify  and  clarify  the 
classification  of  transfers  and  diversions 
of  bulk  fluid  milk  products  and  bulk 
fluid  cream  products  from  a  pool  plant 
to  a  nonpool  plant,  which  are  classified 
by  assigning  the  nonpool  plant's 
utilization  to  its  receipts,  the  phrase, 
"excluding  the  milk  eqmvalent  of  both 
nonfat  milk  solids  and  concentrated 
milk  used  in  the  plant  during  the 
month,"  has  been  added  in 
§  1000.42(d)(2)(i).  This  language  will 
help  to  clarify  the  steps  to  be  followed 
in  verifying  the  utilization  of  bulk  fluid 


milk  and  cream  at  the  nonpool  plant.  It 
has  been  added  to  ensure  administrative 
consistency  and  does  not  represent  a 
change  in  tiie  application  of  this 
provision. 

In  §  1000.42(d)(2)(vi),  the  allocation 
process  for  bulk  fluid  milk  transferred 
from  pool  plants  to  nonpool  plants  is 
modified  such  that  any  remaining 
imassigned  receipts  of  bulk  fluid 
products  be  assigned,  pro  rata  among 
such  plants,  to  the  extent  possible  first 
to  any  remaining  Class  I  utilization  and 
then  to  all  other  utilization,  in  sequence 
beginning  with  the  lowest  class  at  the 
nonpool  plant.  This  change  returns  the 
order  language  to  the  assignment 
sequence  that  was  adopted  in  the 
Uniform <nas8ification  Decision  of  1974. 
Receipts  firom  pool  plants  should  not  be 
given  preference  by  assigning  such  milk 
to  the  available  Class  E  use  before 
assigning  receipts  from  dairy  formers 
who  constitute  the  regular  source  of 
milk  for  such  nonpool  plant.  Generally, 
milk  transferred  or  diverted  from  pool 
plants  to  nonpool  plants  is  surplus  milk 
and  would  be  used  in  storable 
manufactured  products,  such  as  nonfot 
dry  milk  and  butter.  By  assigning 
transferred  or  diverted  milk  to  a 
nonpool  plant's  Class  U  utilization  first, 
the  pool  plant  operator  is  forced  to 
accoimt  for  this  milk  at  the  Class  n 
price,  even  though  the  nonfot  dry  milk 
or  other  surplus  product  that  was  made 
with  the  milk  is  of  a  lesser  value.  This 
process  will  prevent  the  assignment  of 
receipts  at  a  higher  utilization  than  the 
actual  utilization. 

Receipts  of  bulk  flmd  cream  products 
at  nonpool  plants  from  pool  plants  and 
plants  regulated  under  other  Federal 
orders,  similarly,  will  be  assigned  to  the 
lowest  class  utilization  first.  Generally, 
a  plant  operator  wiU  use  its  regular 
source  of  supply  in  the  highest  valued 
uses  before  using  alternative  supplies. 
Thus,  if  a  nonpool  plant  receives  cream 
fitjm  a  pool  plant  or  a  plant  regulated 
under  another  Federal  order,  it  is  likely 
that  the  regvdated  plants  were  trying  to 
dispose  of  their  excess  cream.  The 
nonpool  plant  receiving  the  cream  will 
most  likely  use  it  for  manufacturing 
piirposes;  therefore,  it  should  be 
assigned  to  the  lowest  class  first.  The 
priority  given  to  regular  source  supplies 
is  recognized  and  the  provision 
modified  to  reflect  this. 

4).  General  Classification  Rules 
(§1000.43) 

For  classification  purposes,  the  milk 
of  a  cooperative  bulk  tank  handler — ^i.e., 
a  "9(c)  handler"— that  is  delivered  to  a 
pool  plant  will  be  treated  as  "producer 
milk"  of  the  pool  plant  operator.  This 
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change  will  shorten  and  simplify  the 
allocation  section. 

The  computation  and  classification  of 
shrinkage  and  overage  have  been  added 
to  this  section.  This  will  eliminate 
Section  41,  the  section  previously  used 
for  this  purpose.  Also,  the  last 
paragraph  of  Section  43  has  been 
removed  because  milk  for  Class  IV  use 
now  would  be  classified  in  Section  44 
of  the  orders. 

No  comments  were  received 
pertaining  to  this  section. 

4k.  Classification  of  Producer  Milk 
(§  1000.44) 

A  handler  may  receive  milk  fiom  a 
producer,  a  cooperative  association 
acting  as  a  handler  on  bulk  tank  milk, 
by  transfer  fi'om  another  pool  plant,  or 
firom  "other  sources"  such  as  nonpool 
plants,  partially  regulated  plants,  and 
plants  that  are  regulated  under  other 
orders.  Because  of  this  diversity  in 
sources  of  receipt,  it  is  necessary  in  a 
milk  order  to  go  through  an  allocation 
sequence  to  determine  which  source  of 
milk  gets  priority  to  a  particular  class  of 
utilization  and  to  determine  how 
producer  milk  was  used.  In  some  orders, 
this  allocation  sequence  is  done  on  a 
system-wide  basis;  in  others,  it  is  done 
for  each  plant  receiving  producer  milk. 

Section  44  is  one  of  me  most 
complicated  and  difficidt-to-understand 
sections  in  a  milk  order.  Consequently, 
an  attempt  has  been  made  to  simplify 
and  shorten  it.  Part  of  this  task  was 
made  easier  by  proposed  changes  to 
other  sections  (e.g.,  elimination  of  filled 
milk,  elimination  of  individual  handler 
pools,  and  modification  of  the  treatment 
of  inter-order  transfers  and  diversions). 

All  orders  are  not  now  uniform  in  the 
classification  of  producer  milk.  For 
example,  some  orders  (e.g.,  Chicago 
Regional)  provide  for  system  allocation' 
while  others  allocate  receipts  on  a  plant- 
by-plant  basis  for  a  multiple  plant 
handler. 

Under  the  consolidated  orders,  milk 
will  be  allocated  on  a  plant-by-plant 
basis,  as  modified  to  reflect  other 
changes  proposed  herein.  The  system 
allocation  method  that  is  found  in  some 
orders  is  based  upon  a  set  of  marketing 
conditions  concerning  the  locations  of 
handlers'  plants  and  the  market's 
available  milk  supply  in  relation  to 
those  plants.  These  provisions  were 
intended  to  stop  abuses  that  occurred 
when  milk  was  transferred  from  one 
market  to  another.  Rather  than  permit 
an  inter-order  transfer  to  be  assigned  at 
a  handler's  high  Class  I  utilization  plant, 
while  the  handler's  producer  milk  was 
assigned  to  lower  use  value  at  another 
of  its  plants,  the  system  allocation 
provisions  assigned  the  transfers  on  the 


basis  of  the  handler's  utilization  at  all 
plants  combined.  The  objective  was  to 
prevent  more  distant  other  order  milk 
from  being  assigned  to  Class  I  use  at  the 
expense  of  producers  who  were  located 
nearer  to  the  city  markets  and  who 
represented  the  normal  source  of  supply 
for  the  markets'  fluid  milk  needs. 

The  11  new  orders  do  not  fit  within 
the  parameters  of  the  classical  model 
where  a  major  consumption  area  is 
surrounded  by  production  areas.  The 
marketing  areas  proposed  for  the 
consolidated  orders  span  several  states 
and  have  a  number  of  major  population 
centers.  They  also  have  pockets  of  milk 
production  that,  in  a  nimiber  of  cases, 
are  in  higher-priced  areas  than  some  of 
the  fluid  milk  plants  within  the 
marketing  area.  This  milk  may  not  be 
economically  available  to  a  fluid  milk 
plant  several  hundred  miles  away.  In 
fact,  it  may  be  that  a  plant  near  the 
periphery  of  a  multi-state  market  may 
find  its  closest  and  cheapest  source  of 
supply  fi'om  outside  the  market  rather 
than  from  within  the  marketing  area. 
Accordingly,  the  system  allocation  rules 
are  not  supported  by  current  marketing 
conditions.  Therefore,  all  orders  have 
been  modified  to  allocate  milk  only  on 
a  plant-by-plant  basis  rather  than  on  a 
system  basis. 

Another  change  that  has  been  made  in 
the  allocation  section  concerns  the  "98/ 
2"  rule.  At  the  present  time,  only  98 
percent  of  the  packaged  fluid  milk 
products  transferred  between  orders  is 
allocated  to  Class  I;  the  remaining  2 
percent  is  allocated  to  Class  III.  This 
provision,  originating  from  the  Jime  19, 
1964,  "compensatory  payment" 
decision,  was  adopted  to  provide  an 
allowance  for  "route  returns." 
According  to  that  decision,  "it  is 
reasonable  to  expect  some  route  retiums 
will  be  associated  with  inter-market 
transfers  just  as  there  are  in  connection 
with  milk  locally  processed  in  the 
receiving  market ...  a  small  allowance 
of  2  percent  for  such  returns,  which 
must  fall  into  surplus  use,  should  be 
included  to  avoid  such  over-assignment 
in  Class  I."  (29  PR  9120). 

This  final  decision  classifies  route 
retmns  based  upon  the  use  of  such 
retiuns.  If  route  returns  are  used  for 
animal  feed,  an  "other  use" 
classification  is  provided  and  such  milk 
is  priced  at  the  lowest  class  price  for  the 
month.  If  route  returns  are  used  to  make 
another  product,  such  as  cottage  cheese 
for  example,  the  milk  would  be 
reclassified  as  Class  II.  This 
classification  not  only  applies  to 
packaged  products  made  from  producer 
milk,  but  also  includes  packaged 
products  that  were  received  from  other 


plants,  distributed  on  routes,  and  then 
returned  to  the  last  plant  of  receipt 

A  handler  transferring  packaged  fluid 
milk  products  to  another  handler's  plant 
may  incur  some  lost  product  en  route  to 
the  buying  handler's  plant.  In  such  case, 
the  transferring  handler  may  report  such 
product  as  route  returns  and  account  for 
the  milk  used  in  such  product  at  the 
lowest  class  price. 

In  view  of  the  reclassification  for 
route  retmns  for  either  handler  involved 
in  an  inter-order  transfer  who  reports 
such  returns,  subject  to  market 
administrator  verification,  it  is  not 
necessary  to  classify  interorder  transfers 
of  fluid  milk  products  at  98  percent 
Class  I  and  2  percent  Class  III  because 
this  rule  overcompensates  handlers  for 
route  retiims  and  unfairly  reduces 
income  to  producers.  For  these  reasons, 
the  "98/2"  rule  has  been  eliminated. 

In  addition  to  the  changes  discussed 
above.  Section  44  has  been  shortened 
and  simplified  by  removing  unnecessary 
references  that  serve  to  confuse  the 
language  rather  than  make  it  easier  to 
imderstand.  Where  possible,  simpler 
language  has  been  used  to  replace 
lengthy  section  references. 

No  comments  were  received 
supporting  or  opposing  these 
recommendations. 

4l.  Conforming  Changes  to  Other 

Sections  (§§ .14, .41,  and 

.60). 

Paragraph  (b)  of  the  other  source  milk 
definition  has  been  removed  to  reflect 
the  £act  that  all  packaged  fluid  cream 
products  now  would  be  accounted  for 
on  a  used-to-produce  basis.  Also,  as 
previously  noted,  the  simpler  and 
shorter  treatment  for  shrinkage  shortens 
the  existing  shrinkage  provision  to  the 
point  where  it  is  no  longer  necessary  to 
keep  a  separate  section  for  it.  Therefore, 
a  separate  section  for  shrinkage  is 
eliminated  and  the  revised  contents  of 
that  section  are  now  incorporated  as  a 
new  paragraph  (b)  in  §  1000.43.  Finally, 
conforming  changes  have  been  made  to 

§ .60  (Handler's  value  of  milk  for 

computing  the  uniform  price)  to  reflect 
the  elimination  of  filled  milk  from  the 
order,  and  to  reflect  changes  in 
references  due  to  other  modifications 
such  as  the  changes  in  the  treatment  of 
shrinkage  and  overage. 

4m.  Organic  milk 

During  the  development  stage  of  the 
order  reform  process,  a  proposal  was 
received  bora  Horizon  Foods  to  exempt 
organic  milk  frx>m  pricing  and  pooling 
under  Federal  milk  orders. 

In  1990,  Congress  passed,  and  the 
President  signed  into  law,  the  Organic 
Food  Production  Act  of  1990  (7  U.S.C. 
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6501  et  seq.),  establishing  the  first 
Federal  standards  for  organic  food 
products.  A  proposed  rule  was  issued 
on  December  5, 1997,  and  published  in 
the  Federal  Register  on  December  16, 
1997  (62  FR  65849),  to  implement  the 
National  Organic  Program. 

Organic  dairy  products  can  now  be 
found  in  many,  if  not  most,  major 
grocery  chains  in  metropolitan  areas. 
The  retail  price  of  organic  dairy 
products  is  well  above  non-organic 
products.  In  addition  to  carrying  organic 
milk,  many  supermarkets  now  dso  carry 
organic  yogurt,  sour  cream,  butter,  and 
other  organic  dairy  products.  All  of 
these  products  are  priced  well  above 
their  non-organic  counterparts. 

Processors  of  organic  milk  have  asked 
for  exemption  from  Federal  regulation. 
In  a  May  20, 1997,  letter  to  the 
Department,  Horizon  Foods  argued  that 
(1)  organic  milk  is  a  different 
commodity;  (2)  the  market  for  organic 
dairy  products  is  a  niche  market;  and  (3) 
Federal  order  regulation  of  organic  nulk 
is  contrary  to  the  intent  of  the  Organic 
Foods  Production  Act  because  it  does 
not  "facilitate  interstate  commerce  in 
fresh  and  processed  food  that  is 
organically  produced."  Horizon's 
proposed  solution  was  to  exempt 
organic  milk  from  the  producer  milk 
definition  if  the  milk  is  produced  on  a 
certified  organic  farm  and  if  the  broker 
pays  the  producer  at  least  110%  of  the 
month's  Class  I  price  for  such  milk. 

The  proposal  to  exempt  organic  milk 
from  Federal  order  pricing  is  denied  for 
several  reasons.  First,  contrary  to  the 
assertions  of  Horizon  Foods  that  all 
organic  milk  is  priced  at  110%  of  the 
Class  I  price,  regardless  of  how  the  milk 
is  used,  there  is  evidence  that  some 
organic  milk  has  been  pooled  and 
priced  as  non-organic  milk  imder  some 
orders,  including  the  Chicago  Regional 
and  Southern  Michigan  orders,  for 
example.  Second,  although  the  retail 
price  of  organic  milk  is  well  above  non- 
organic milk,  we  believe  that  organic 
milk  competes  with  the  regulated 
market  and,  therefore,  also  must  be  fully 
regiilated.  "Third,  if  Congress  wished  to 
exempt  organic  milk  from  Federal  milk 
order  regulation,  they  could  have  done 
so  either  in  the  Organic  Foods 
Production  Act  or  in  the  1996  Federal 
Agrictdtural  Improvement  and  Reform 
Act;  but  they  did  not.  Fourth,  there  is 
no  indication  that  all  processors  of 
organic  milk  price  their  receipts  the 
same  way  as  Horizon  Foods.  Even  if 
they  did,  however,  the  one  class/one 
price  system  currently  used  by  Horizon 
could  be  a  temporary  phenomenon  due 
to  the  rapidly  expanding  market  for 
organic  products.  The  day  may  come 
when  the  organic  market  becomes 


saturated  and  milk  in  excess  of  fluid 
needs  must  be  disposed  of  at 
competitive  prices.  If  and  when  this 
happens,  it  is  likely  that  some  form  of 
classified  pricing  will  be  implemented. 
Finally,  the  Act  provides  for  classifying 
and  pricing  milk  on  the  basis  of  its  form 
and  use.  As  a  result,  different  costs  that 
may  be  associated  with  producing 
organic  milk  or  other  types'of  milk  are 
not  relevant.  For  these  reasons,  it  would 
be  inappropriate  at  this  time  to  exempt 
organic  milk  from  pooling  or  to  provide 
any  other  t]^  of  special  treatment  for 
it  under  the  guise  of  Federal  order 
reform. 

No  comments  were  filed  concerning 
this  issue  with  the  exception  of  Horizon 
Foods,  which  continued  to  support  its 
proposal. 

4n.  Allocation  of  Location  Adjustinent 
Credits 

A  provision  that  is  now  common  to 
most  orders  has  not  been  carried 
forward  to  the  consolidated  orders.  This 
provision,  which  allocates  location 
adjustment  credits  that  are  applied  to 
transfers  of  bulk  fluid  milk  products 
between  pool  plants,  is  commonly 
foimd  in  Section  52  of  most  current 
orders  (See,  for  example,  §§  1001.53(h), 
1007.52(b),  1030.52(c),  or  1079.52(d)). 

Under  most  orders,  intra  market 
shipments  of  milk  between  handlers  are 
assigned  to  Class  I  use,  unless  both 
handlers  agree  on  a  lower  classification. 
Milk  that  is  assigned  to  Class  I  use  is 
priced  at  the  receiving  plant  subject  to 
a  location  adjustment  credit  that  may 
apply  if  it  is  demonstrated  that  such 
milk  is  actually  needed  for  Class  I  use. 
If  the  credit  is  applied,  the  milk  is 
priced  at  the  transferring  plant.  This 
assignment  of  location  adjustment 
credits  is  intended  to  prevent  the  use  of 
pool  proceeds  to  pay  the  hauling  cost 
for  the  transfer  of  bulk  milk  between 
pool  plants  when  the  intended  use  of 
the  milk  is  for  other  than  Class  I  use. 

To  carry  out  this  concept,  the 
provision  typically  assigns  a  pool 
distributing  plant's  Class  I  use  first  to  its 
milk  receipts  directly  from  producers, 
then  to  bulk  milk  received  from  a 
cooperative  bulk  tank  handler,  then  to 
milk  received  by  diversion  from  another 
pool  plant,  and  then  to  packaged  fluid 
milk  products  received  from  other  pwiol 
plants.  The  remaining  Class  I  use  in  the 
distributing  plant  is  then  assigned  to 
bulk  milk  received  by  transfer  from 
other  pool  plants.  In  some  orders,  this 
remaining  Class  I  use  is  assigned  pro 
rata  to  all  of  the  pool  plants  from  which 
bulk  milk  was  obtained.  In  other  orders, 
the  remaining  Class  I  milk  is  first 
assigned  to  pool  plants  with  the  same 
Class  I  price  and  then,  in  sequence,  to 


pool  plants  with  progressively  lower 
Class  I  prices. 

This  final  decision  is  based  on  the 
premise  that  Class  I  milk  does  not  have 
the  same  value  at  every  location.  For 
this  reason.  Class  I  differentials  have 
been  established  for  each  order  with 
location  adjustments  that  resiilt  in 
establishing  a  unified  Class  I  price 
structure  that  applies  to  every  coimty 
and  city  in  the  contiguous  46  states. 
Given  this  approach,  it  is  no  longer 
appropriate  to  classify  a  bulk  movement 
of  milk  as  Class  I  milk  in  one  section  of 
the  order  and  then  in  another  section  of 
the  order  depart  from  the  principle  of 
pricing  such  Class  I  milk  at  the  plant 
where  it  was  physically  received. 

In  actual  practice,  a  distributing  plant 
does  not  receive  a  fixed  amoimt  of  milk 
each  day  of  the  week.  Some  days  are 
heavy  bottiing  days  when  more  milk  is 
needed  for  Class  I  use.  On  such  days,  a 
distributing  plant  may  not  be  able  to 
obtain  enough  local  milk  to  meet  its 
Class  I  needs  and  may  have  to  import 
plant  milk'from  more  distant  locations. 
At  the  end  of  the  month,  however,  when 
the  allocation  of  location  adjustment 
credits  takes  place,  it  may  appear  that 
there  was  more  than  enough  local  milk 
to  meet  the  distributing  plant's  fluid 
needs,  even  though  this  was  not  the  case 
when  recapped  on  a  daily  basis. 
Nevertheless,  the  allocation  provision 
allocates  location  adjustment  credits 
based  on  monthly  volumes  of  milk,  not 
daily  volimies,  so  the  supply  plant 
could  be  in  a  position  where  it  receives 
no  Class  I  location  adjustment  credit 
even  though  the  milk  was  indeed 
shipped  for  Class  I  use. 

Some  of  the  new  orders  have 
transportation  credit  provisions  that 
provide  for  hauling  credits  on  bulk  milk 
received  by  transfer  from  a  plant 
regulated  imder  another  Federal  order 
and  assigned  to  Class  I  use  at  the 
receiving  plant.  To  arrive  at  the 
classification  of  such  milk,  the  milk  is 
assigned  to  the  lower  of  the  receiving 
plant's  or  the  receiving  market's  Class  I 
utilization.  When  milk  is  purchased  in 
this  manner,  the  transportation  cost  of 
the  milk  assigned  to  Class  I  is  absorbed, 
for  the  most  part,  by  the  transportation 
credit  that  is  provided  for  the  handler 
purchasing  the  milk  without  regard  to 
whether  milk  could  have  been 
purchased  from  a  closer  source  of 
supply. 

Finally,  the  current  application  of  the 
provision  in  question  can  result  in  a 
situation  where  there  is  more  incentive 
to  receive  bulk  milk  transferred  from  a 
plant  regulated  imder  another  Federal 
ordt-  than  from  a  plant  regulated  imder 
the  same  order,  whether  or  not  any 
other  transportation  credits  are 


16130 


Federal  Register / Vol.  64,  No.  63 /Friday,  April  2,  1999 /Proposed  Rules 


involved.  Should  this  occiir,  it  can 
result  ill  a  transfer  of  Class  I  sales  to  the 
transferring  plant's  Federal  order 
market. 

For  all  of  the  reasons  cited  above,  the 
allocation  of  location  adjustment  credits 
has  been  removed  from  the  orders. 
Several  comment  letters  were  received 
supporting  this  change;  none  were 
received  in  opposition  to  it. 

5.  Provisions  Applicable  to  All  Orders 

In  addition  to  the  terms  and 
conditions  of  milk  orders  previously 
described,  there  are  a  niunber  of  other 
provisions  common  to  all  milk  orders 
that  describe  and  define  those  persons 
and  plants  affected  by  the  regulatory 
plan  of  the  program.  Different  marketing 
conditions  in  the  consolidated  areas, 
together  with  institutional  factors,  do 
not  lend  themselves  to  an  entirely 
uniform  set  of  provisions  for  all  orders. 
Consequendy,  in  each  of  the 
consolidated  orders  there  are  provisions 
that  are  unique  to  each  order. 

This  part  of  the  final  decision 
discusses  the  natiire  of  these  common 
order  provisions,  their  purpose,  and 
whether  or  not  a  provision  can  be 
imiformly  applied  to  all  orders.  When  a 
provision  does  not  lend  itself  to  uniform 
application,  it  is  discussed  in 
subsequent  sections  of  this  final  rule 
together  with  the  provisions  imique  to 
each  of  the  individual  orders. 

To  the  extent  that  provisions  can  be 
uniformly  applicable  for  all  of  the 
consolidated  orders,  they  are  included 
in  Part  1000,  the  General  Provisions  of 
Federal  Milk  Marketing  Orders  which 
are,  by  reference,  already  a  part  of  each 
milk  order.  Thus,  as  provided  here,  the 
General  Provisions  include  the 
definitions  of  route  disposition,  plant, 
distributing  plant,  supply  plant, 
nonpool  plant,  handler,  other  source 
milk,  fluid  milk  product,  fluid  cream 
product,  cooperative  association,  and 
commercial  food  processing 
establishment.  In  addition,  the  General 
Provisions  include  the  milk 
classification  section  of  the  order, 
pricing  provisions,  and  some  of  the 
provisions  relating  to  payments.  These 
additions  to  the  General  Provisions 
should  make  milk  order  provisions 
more  understandable  to  the  general 
public  by  removing  the  differences  that 
now  exist  and  by  consolidating  uniform 
provisions  in  one  place.  Thus,  an 
interested  person  would  only  have  to 
read  one  "nonpool  plant"  section,  for 
instance,  to  understand  how  that  term  is 
applied  to  all  orders.  By  contrast,  at  the 
present  time,  "nonpool  plant"  is 
defined  in  every  order  and  there  are 
slight  differences  in  the  definition  from 
one  order  to  the  next. 


No  comments  to  the  proposed  rule 
were  received  with  regard  to  most  of  the 
provisions  discussed  in  this  section.  To 
the  extent  that  there  were  conunents, 
they  are  specifically  discussed  below. 
Most  of  the  provisions  in  the  proposed 
rule  are  adopted  without  substantive 
change.  Any  substantive  changes  are 
specifically  discussed  below. 

The  Concept  of  Pooling  Milk  Proceeds 

All  Federal  milk  orders  today,  save 
one,  provide  for  the  marketwide  pooling 
of  milk  proceeds  among  all  producers 
suppl)dng  the  market.  The  one 
exception  to  this  form  of  pooling  is 
found  in  the  Michigan  Upper  Peninsula 
market,  where  individual  handler 
pooling  has  been  used. 

Marketwide  sharing  of  the  classified 
use  value  of  milk  among  all  producers 
in  a  market  is  one  of  the  most  important 
features  of  a  Federal  milk  marketing 
order.  It  ensures  that  all  producers 
supplying  handlers  in  a  marketing  area 
receive  the  same  imiform  price  for  their 
milk,  regardless  of  how  thefr  milk  is 
used.  This  method  of  pooling  is  widely 
supported  by  the  dairy  industry  and  has 
been  imiversally  adopted  for  the  11 
consolidated  orders. 

There  were  a  number  of  proposals  and 
public  comments  considered  in 
determining  how  Federal  milk  orders 
should  pool  milk  and  which  producers 
shoiUd  be  eligible  to  have  their  milk 
pooled  in  the  consolidated  orders.  Many 
of  these  comments  advocated  a  policy  of 
liberal  pooling,  thereby  allowing  the 
greatest  niunber  of  dairy  farmers  to 
share  in  the  economic  benefits  that  arise 
from  the  classified  pricing  of  milk. 

A  number  of  comments  supported 
identical  pooling  provisions  in  all 
orders,  but  others  stated  that  pooling 
provisions  should  reflect  the  unique  and 
prevailing  supply  and  demand 
conditions  in  each  marketing  area. 
Fundamental  to  most  pooling  proposals 
and  comments  was  the  notion  that  the 
pooling  of  producer  milk  should  be 
performance-oriented  in  meeting  the 
needs  of  the  fluid  market.  This,  of 
course,  is  logical  since  a  purpose  of  the 
Federal  milk  order  program  is  to  ensure 
an  adequate  supply  of  milk  for  fluid  use. 

A  suggestion  for  "open  pooling," 
where  milk  can  be  pooled  anjnvhere, 
has  not  been  adopted,  principally 
because  open  pooling  provides  no 
reasonable  assurance  that  milk  will  be 
made  available  in  satisfying  the  fluid 
needs  of  a  market.  Proposals  to  create 
and  fund  "stand-by"  pools  are  similarly 
rejected  for  the  same  reason. 

The  pooling  provisions  for  the 
consolidated  orders  provide  a 
reasonable  balance  between  encouraging 
handlers  to  supply  milk  for  fluid  use 


and  ensuring  orderly  marketing  by 
providing  a  reasonable  means  for 
producers  within  a  common  marketing 
area  to  establish  an  association  with  the 
fluid  market.  Obviously,  matching  these 
goals  to  the  very  disparate  marketing 
conditions  foimd  in  different  parts  of 
the  country  requires  customized 
provisions  to  meet  the  needs  of  each 
market.  For  example,  in  the  Florida 
marketing  area,  where  close  to  90 
percent  of  the  milk  in  the  pool  will  be 
used  for  fluid  use,  pooling  standards 
will  require  a  high  degree  of  association 
with  the  fluid  market  and  will  permit  a 
relatively  small  amount  of  milk  to  be 
sent  to  manufacturing  plants  for  use  in 
lower- valued  products.  In  the  Upper 
Midwest  market,  on  the  other  hand,  a 
relatively  small  percentage  of  milk  will 
be  needed  for  fluid  use.  Accordingly, 
under  the  pooling  standards  for  that 
order  smaller  amounts  of  milk  will  be 
required  to  be  delivered  to  fluid  milk 
plants  and  larger  amoimts  of  milk  will 
be  permitted  to  be  sent  to  manufacturing 
plants  for  use  in  storable  products  such 
as  butter,  nonfat  dry  milk,  and  hard 
cheese.  The  specific  pooling  provisions 
adopted  for  each  order  are  discussed  in 
detail  in  the  sections  of  this  document 
pertaining  to  each  of  the  consolidated 
orders. 

Route  Disposition 

Route  disposition  is  a  measure  of  fluid 
milk  sales  in  commercial  channels.  It  is 
defined  to  mean  the  amoiint  of  milk 
delivered  by  a  distributing  plant  to  a 
retail  or  wholesale  outlet  (except  a 
plant),  either  directly  or  through  any 
distribution  facility  (including 
disposition  from  a  plant  store,  vendor  or 
vending  machine),  of  a  fluid  milk 
product  in  consumer-type  packages  or 
dispenser  units  that  is  classified  as  Class 
I  milk. 

The  route  disposition  definition 
adopted  here  differs  from  the  definition 
contained  in  some  current  orders. 
Presently,  the  route  disposition 
definition  of  several  orders  makes 
reference  to  plant  movements  of 
packaged  fluid  milk  products  between 
distributing  plants  with  respect  to 
determining  if  such  transfers  should  be 
considered  "route  disposition"  of  the 
transferring  plant  or  the  receiving  plant. 
As  provided  here,  however,  this  issue  is 
adoLressed  in  section  7(a)  of  the  pool 
plant  section,  which  essentially  treats 
such  transfers  as  if  they  were  route 
disposition. 

Plant 

A  plant  definition  is  included  in  all 
orders  to  specify  what  constitutes  an 
operating  entity  for  pricing  and 
regulatory  piuposes.  As  provided  in 


Federal  R^jMer/Vol.  64,  No.  63 /Friday.  April  2,  1999 /Proposed  Rules 


16131 


S  1000.4  of  the  General  Provuions,  a 
plant  is  the  land,  buildings,  facilities, 
and  equiimait  ccmstituting  a  single 
operating  unit  m  establishment  at  which 
milk  or  milk  {woducts  are  received, 
(nocessed,  at  packaged.  This  is  meant  to 
encompass  all  departments,  including 
those  where  milk  pioducts  are  stcned, 
such  as  a  co<^«.  "Hie  plant  definition 
does  not  include  a  physically  separate 
facility  without  stationary  storage  tanks 
that  is  used  only  as  a  reload  point  for 
transferring  bulk  milk  from  one  tank  to 
anothra,  or  a  physically  smarate  facility 
that  is  used  only  as  a  distributicm  point 
for  storing  paduged  fluid  milk  products 
in  transit  for  route  disposition. 

To  account  for  regional  differences 
and  practices  in  transporting  milk,  some 
of  the  consolidated  orders  provide  for 
the  use  of  reload  points  for  transporting 
bulk  miVk  that  do  not  have  stationary 
storage  tanks. 

Farm-Separated  Milk 

With  the  advent  of  new  technology  for 
on-farm  separation  of  milk  into  its 
components,  some  additional  regulatory 
language  has  been  added  to  the  plant 
de&ution  to  specify  who  is  the 
responsible  handler  for  the  milk  or  milk 
components  leaving  the  farm  and  how 
these  components  will  be  classified  and 
priced.  This  determination  will  be 
based,  in  part,  on  whether  the  farm 
processing  facility  is  a  plant. 

Ultrafiltration  fUF)  is  a  membrane 
process  that  transfers  water  and  low- 
molecular  weight  compotuids  through  a 
membrane  while  retaining  suspended 
solids,  colloids,  and  large  organic 
molecules.  It  selectively  fractionates 
some  milk  solids  components  and 
selectively  concentrates  other  solids 
components  of  milk. 

When  a  UF  membrane  is  used,  water, 
lactose,  uncomplexed  minerals  and 
other  low-molcKnilar-weight  organic 
compounds  pass  throiigh  the  membrane. 
For  example,  if  imalteied  milk 
containing  3.5  percent  fat,  3.1  percent 
protein,  and  4.9  percent  lactose  is  run 
throiigh  a  UF  membrane  until  half  of  the 
original  volume  is  eliminated,  the 
remaining  product  not  passing  through 
the  membrane  (i.e.,  retentate)  will 
contain  all  of  the  fat  and  protein  but 
only  half  of  the  lactose.  The  permeate 
(i.e.,  that  part  of  the  original  milk  that 
does  pass  through  the  membrane)  will 
contain  water,  lactose,  non-protein 
nitrogen,  and  about  one-sixth  of  the 
minerals. 

Reverse  osmosis  (RO)  is  also  a 
membrane  process,  but  the  membranes 
have  much  smaller  pores  than  UF 
membranes,  allowing  only  the  water  to 
pass  through.  The  end  product 
essentially  is  concentrated  milk. 


At  the  inesent  time,  both  revene 
osmosis  and  ultrafiltration  systems  are 
being  utilized  on  some  farms, 
principally  large  farms  in  the 
southwestern  United  States.  Tlie 
product  shipped  from  these  fieoms  (i.e., 
the  retento^  currently  is  sent  to 
processing  plants  for  use  in 
manufactured  products  but  it  could  be 
used  in  a  range  of  milk  products. 

The  retoitate  received  from  a  farm 
with  a  UF  or  RO  system  will  be  treated 
as  producer  milk  at  the  pook  plant  at 
which  the  milk  is  physically  received 
or,  if  the  retentate  is  shipped  to  a 
nonpool  plant,  as  producer  milk 
diverted  to  a  nonpool  plant  In  either 
case,  the  milk  or  milk  components  will 
be  priced  at  the  pool  plant  or  nonpool 
plant  yfbate  the  milk  is  phjwically 
received. 

To  be  considered  a  farm  and  a 

Clucer,  as  opposed  to  a  plant  and  a 
dler,  an  RO  or  UF  imit  mtist  be 
undw  the  same  ownwship  as  the  farm 
on  which  it  is  located  and  only  milk 
from  that  farm  or  othm  farms  under  the 
same  ownership  may  be  processed 
through  the  unit.  The  produce 
operating  the  unit  shall  be  responsible 
for  providing  records  of  the  daily 
weights  of  the  milk  going  throu^  the 
unit.  Also,  the  producer  must  provide 
samples  for  eadi  load  of  milk  going 
through  the  unit  and  must  furnish  the 
receiving  plant  with  a  manifest  on  each 
load  of  retentate  showing  the  scale 
weight  along  with  samples  of  the 
retentate.  Finally,  the  producer 
operating  the  RO  or  UF  unit  must 
maintain  recoids  of  all  transactions 
which  must  be  available  to  the  Market 
Administrator  upon  request.  If  the 
producer  does  not  meet  these 
recordkeeping  and  reporting 
requirements,  the  imit  will  be 
considered  to  be  a  plant. 

RO  and  UF  retentate  will  be 
considered  to  be  producer  milk  at  the 
plant  which  receives  it.  The  pounds  of 
RO  and  UF  retentate  received  will  be 
priced  according  to  the  skim-equivalent 
pounds  of  such  milk.  The  skim- 
equivalent  pounds  for  RO  retentate  will 
be  determined  by  dividing  the  solids- 
not-fat  pounds  in  the  retentate  by  the 
average  producer  solids-not-fat  in  the 
skim  portion  of  the  producer  milk  used 
in  the  product.  The  butterfat  pounds 
would  then  be  added  to  this  number  to 
arrive  at  the  product  skim-equivalent 
pounds. 

In  computing  the  fluid  equivalent  of 
UF  retentate,  the  fluid  equivalent  factor 
should  be  computed  by  dividing  the 
true  protein  test  in  the  skim  milk 
portion  of  the  retentate  by  the  true 
protein  test  in  the  skim  milk  portion  of 
the  producer  milk  used  in  the  product 


Adding  the  butterfat  pounds  to  this 
onnputation  will  yield  the  product 
equivalent  pounds. 

In  addition  to  having  UF  and  RO 
equipment,  some  fEums  today  may  have 
a  separator  to  separate  skim  milk  from 
cream  before  they  leave  the  farm.  Rules 
are  also  established  for  this  type  of 
operation. 

Sldm  milk  and  cream  going  through  a 
form  separator  also  should  be  treated  as 
producer  milk  if  received  at  a  pod  plant 
or  diverted  to  a  nonpool  plant.  The 
producer  will  be  required  to  obtain  scale 
weights  and  tests  on  each  load  of  skim 
and  cream  shipped  alcmg  with  samples 
of  each.  The  same  ownership, 
reccndkeeping,  sampliitg  and  reporting 
requirements  that  apply  to  RO  and  UF 
units  will  also  be  applicable. 

In  formulating  a  policy  for  the 
treatment  of  RO  and  UF  retentate,  it  is 
important  to  recognize  that  the  milk 
produced  on  a  farm  with  RO  or  UF 
equipment  is  fully  available  to  meet  the 
needs  of  the  fluid  market,  either  before 
or  after  passing  through  such  units. 
Therefore,  there  should  be  no  question 
concerning  the  propriety  of  pooling  this 
milk  along  with  other  producers'  milk. 

At  this  writing,  the  Food  and  Drug 
Administration  (FDA)  has  not  yet 
decided  whether  UF  retentate  can  be 
reconstituted  and  sold  as  fluid  milk. 
However,  FDA  has  approved  the  use  of 
UF  retentate  in  certain  cheese  products 
on  a  trial  basis.  Therefore,  before 
receiving  UF  retentate  for  use  in  any 
product,  handlers  should  be  certain  that 
such  use  has  been  approved  by  the  FDA. 

Distributing  Plant 

A  distributing  plant  is  defined  as  a 
plant  that  is  approved  by  a  duly 
constituted  r^ulatory  agency  to  handle 
Grade  A  milk  and  at  which  fluid  milk 
products  are  processed  or  packaged  and 
frt)m  which  there  is  route  disposition  or 
transfers  of  packaged  fluid  milk 
products  to  other  plants.  This 
definition,  and  the  following  supply 
plant  definition,  are  essentially  the  same 
as  those  found  in  present  orders,  except 
for  minor  changes  made  to  conform 
with  the  pool  plant  provisions  adopted 
for  the  consolidated  orders. 

Supply  Plant 

A  supply  plant  is  a  regidar  or  reserve 
supplier  of  bidk  milk  for  the  fluid 
market  that  helps  to  coordinate  the 
supply  of  milk  with  the  demand  for 
milk  in  a  mari^et.  As  defined  in  this 
decision,  a  supply  plant  is  a  plant 
approved  by  a  diJy  constituted 
regulatory  agency  for  the  handling  of 
Grade  A  milk  that  receives  milk  directiy 
bora  dairy  farmers  and  transfers  or 
diverts  fluid  milk  products  to  other 
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plants  or  manufactures  dairy  products 
on  its  premises. 

Pool  Plant 

The  pool  plant  definition  of  each 
order  describes  those  plants  which 
receive  milk  that  shares  in  the 
marketwide  pool.  It  provides  standards 
to  identify  those  plants  engaged  in 
serving  the  fluid  needs  of  the  marketing 
area.  Pool  plants  serve  the  fluid  market 
to  a  degree  that  warrants  their  producers 
sharing  in  the  added  value  that  derives 
from  the  classified  pricing  of  milk. 
While  the  pool  plant  definition  in  every 
consolidated  order  provides  for  a  set  of 
common  principles,  the  standards 
applicable  to  pool  plants  differ  among 
the  consolidated  orders,  reflecting  the 
fact  that  marketing  conditions  vary 
across  the  coimtry.  The  goal  in  drafting 
pooling  standards  is  to  ensure  both  an 
adequate  supply  of  milk  for  fluid  use 
and  orderly  marketing  by  allowing  all 
milk  in  a  marketing  area  the  opportunity 
to  serve  the  fluid  market  and  tiiereby 
share  in  the  pool. 

There  are  2  performance  standards 
applicable  to  pool  distributing  plants  in 
the  consolidated  orders.  The  first 
standard,  which  varies  among  orders, 
requires  a  distributing  plant  to  have  a 
minimum  Class  I  utilization.  Since  route 
disposition  includes  only  Class  I  milk, 
the  specific  standard  is  a  measure  of  a 
distributing  plant's  route  disposition  as 
a  percent  of  its  total  receipts  of  fluid 
milk  products.  This  standard  is 
generally  directly  related  to  the  market's 
Class  I  utilization.  Accordingly,  in  the 
higher  Class  I  utilization  markets  in  the 
Southeast,  the  overall  route  disposition 
standard  is  50  percent.  In  a  market  such 
as  the  Upper  Midwest,  on  the  other 
hand,  where  Class  I  utilization  will  be 
much  lower,  the  overall  route 
disposition  standard  is  only  15  percent. 
The  specific  standards  for  each 
consolidated  order  are  discussed  in 
Section  6  of  this  decision. 

One  change  common  to  all  orders 
from  the  proposed  rule  to  this  final 
decision  is  the  substitution  of  "total 
receipts  of  fluid  milk  products"  for 
"receipts  of  bulk  fluid  milk  products"  in 
computing  the  total  and  in-area 
disposition  for  a  distributing  plant.  This 
change  was  made  to  achieve  consistency 
in  accounting  for  packaged  receipts  at  a 
distributing  plant  that  are  subsequently 
disposed  of  as  route  disposition  or 
transferred  to  another  plant.  Since  all 
such  disposition  will  coimt  towards 
meeting  an  order's  specified  pooling 
standards,  receipts  of  such  products 
from  another  plant  also  should  be 
counted  as  part  of  the  plant's  receipts. 

Once  it  is  determined  that  a 
distributing  plant  is  sufficiently 


associated  with  the  fluid  market  to  share 
in  the  pool,  a  second  standard 
determines  if  the  plant  is  sufficiently 
associated  with  a  particular  market  to 
share  in  the  pool  applicable  to  that 
market.  The  "in-area"  standard  adopted 
for  the  consolidated  orders  requires  that 
a  distributing  plant  have  25  percent  of 
its  route  disposition  within  a  marketing 
area  before  it  can  be  fully  regulated  by 
the  order  covering  that  marketing  area. 

The  15  percent  in-area  standard  in  the 
proposed  rule  has  been  changed  to  25 
percent  for  all  orders  to  reflect  the 
larger,  merged  marketing  areas  that  are 
adopted.  This  change  should  not  affect 
the  regulatory  status  of  any  current 
distributing  plant. 

At  the  present  time,  some  orders 
describe  the  in-area  route  disposition 
standard  as  a  percent  of  plant  receipts, 
while  in  other  orders  it  is  described  as 
a  percent  of  route  disposition.  For  the 
new  orders,  the  in-area  standard  for  all 
orders  is  expressed  as  a  percent  of  total 
route  disposition.  This  methodology 
will  ensure  that  the  in-area  route 
disposition  standard  never  exceeds  the 
total  route  disposition  standard,  a 
situation  that  is  now  possible  under  the 
terms  of  the  present  Upper  Midwest 
order.  For  most  orders,  this  change  will 
make  little  difference  and  should  not 
result  in  regulating  any  plant  that  is 
now  unregulated. 

Under  me  consolidated  orders,  a 
distributing  plant  that  has  sales  in  more 
than  one  Federal  order  marketing  area 
will  be  regulated,  for  the  most  part, 
imder  the  order  in  which  it  has  the  most 
sales.  There  are  certain  exceptions  to 
this  rule,  however,  particularly  in  the  3 
Southeast  orders,  where  the  shifting  of 
plants  among  markets  has  created 
disorderly  marketing  conditions  in 
recent  times.  In  the  Florida,  Southeast, 
and  Appalachia  orders,  a  distributing 
plant  diat  is  located  within  the 
marketing  area  and  that  meets  the 
order's  pooling  standards  will  be 
regulated  imder  that  order  even  though 
it  might  have  more  route  disposition  in 
some  other  marketing  area. 

When  the  regulation  of  a  plant  does 
shift  from  one  order  to  another,  the  shift 
will  only  occur  after  the  plant  has  had 
greater  sales  in  such  other  market  for  3 
consecutive  months.  This  provision  will 
provide  some  stability  to  avoid  the 
frequent  shifting  of  regulation  between 
orders. 

To  facilitate  proper  administration 
and  accounting,  all  orders  currently 
provide  that  packaged  fluid  milk 
products  transferred  from  one  handler 
to  another  be  treated  as  inter-handler 
transfers,  with  each  transaction  properly 
identified  and  specifically  reported  to 
affected  market  administrators.  This 


should  continue  in  the  consolidated 
orders.  However,  for  the  single  purpose 
of  qualifying  a  plant  as  a  pool 
distributing  plant,  the  pool  distributing 
plant  definition  has  been  modified  to 
treat  transfers  of  packaged  fluid  milk 
products  to  other  plants  as  if  they  were 
route  disposition  of  the  transferring 
plant  for  the  purpose  of  identifying  the 
plant's  association  with  the  fluid 
market.  This  is  necessary  to  preclude  a 
plant  from  becoming  partially  regulated 
if  the  plant  shipped  significant 
quantities  of  packaged  fluid  milk 
products  to  another  distributing  plant.  A 
conforming  change  has  been  made  to 
the  distributing  plant  definition  in 
§  1000.5  to  reflect  this  change. 

A  special  pool  distributing  plant 
provision  (i.e..  Section  7(b)  of  the 
consolidated  orders)  has  been  adopted 
for  distributing  plants  that  distribute 
ultra-pasteurized  or  aseptically- 
processed  fluid  milk  products.  Such 
plants  must  be  located  in  the  marketing 
area  and  must  process  a  certain 
percentage  of  their  milk  receipts  into 
ultra-pasteurized  or  aseptically- 
processed  fluid  milk  products  during 
the  month.  The  minimum  percentage 
used  for  each  order  in  Section  7(b)  is 
equal  to  the  total  route  disposition 
percentage  required  in  Section  7(a)  of 
the  order  for  cUstributing  plants 
processing  standard  shelf-life  fluid  milk 
products.  However,  unlike  the  standards 
for  a  7(a)  plant,  there  is  no  route 
disposition  standard  for  a  7(b)  plant  to 
meet. 

Plants  specializing  in  ultra- 
pasteurized  or  aseptically-processed 
fluid  milk  products  tend  to  have  erratic 
processing  and  distribution  patterns 
reflecting  the  long-life  nature  of  the 
product  they  process.  In  some  months, 
they  may  process  fluid  milk  products 
but  have  little  or  no  route  disposition 
because  the  products  are  stored  in 
inventory.  In  addition,  these  plants 
often  have  much  wider  distribution 
patterns  than  do  other  distributing 
plants  and,  under  current  orders, 
fiequently  shift  regulation  from  one 
order  to  another.  "Iliis  shifting 
regulation  is  disruptive  to  the  producers 
and/or  cooperatives  supplying  these 
plants  and  is  an  additional  regulatory 
burden  to  the  plant  operator. 

To  provide  regulatory  stability  for 
these  plants,  they  will  be  treated  as  a 
fully  regulated  plant  if  they  process  a 
minimum  percent  of  their  milk  receipts 
into  ultra-pasteurized  or  aseptically- 
processed  fluid  milk  products  during 
the  month.  Having  met  this  standard, 
which  varies  among  orders,  they  wUl 
not  shift  regulation  to  another  order 
simply  because  they  have  more  route 
disposition  in  such  other  order's 
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marketing  area.  In  fact,  they  need  not 
have  any  route  disposition  in  the  order 
in  which  they  are  located  to  remain 
regulated.  However,  if  they  do  not  meet 
the  processing  standard  of  the  order  in 
which  they  are  located  but  do  meet  the 
7(a)  standards  for  a  distributing  plant 
imder  one  or  more  other  orders,  they 
will  become  regidated  under  the  order 
in  which  they  have  the  most  route 
disposition.  If  they  continue  to  qualify 
for  pool  status  on  this  basis,  they  may 
be  subject  to  regulatory  shifts  depending 
upon  the  pattern  of  their  route 
disposition. 

Pool  Supply  Plant 

Performance  standards  for  poo7 
supply  plants  are  designed  to  attract  an 
adequate  supply  of  milk  to  meet  the 
demands  for  fluid  milk  in  a  market.  Pool 
supply  plants  move  milk  to  pool 
distributing  plants  that  service  the 
marketing  area. 

The  pool  supply  plant  definition,  like 
the  distributing  plant  definition,  does 
not  lend  itself  to  luiiform  application  in 
all  consolidated  ord«s.  Consequently, 
pool  supply  plant  performance 
standards  should  be  established 
according  to  regional  needs.  The 
specific  standards  adopted  in  each  order 
are  described  in  section  7(c)  of  each  new 
order  and  are  explained  in  more  detail 
in  the  regional  discussions  of  this 
document. 

In  most  current  orders,  a  pool  supply 
plant  does  not  include  any  portion  of  a 
plant  that  is  not  approved  for  handling 
Grade  A  milk  and  that  is  physically 
separated  from  a  portion  of  the  plant 
that  has  such  approval.  Some  inspection 
agencies  render  only  one  type  of 
approval  for  an  operation.  To 
acconunodate  those  areas  where  split 
operations  are  permitted,  some  of  the 
consolidated  orders  provide  for  a 
physically  separated  portion  of  the  plant 
as  a  "nonpool  plant." 

Pooling  Options 

Unit  Pooling 

Unit  pooling  allows  2  or  more  plants 
located  in  the  marketing  area  and 
operated  by  the  same  handler  to  qualify 
for  pool  status  as  a  unit  by  meeting  the 
total  and  in-area  route  disposition 
standard  as  if  they  were  a  single  pool 
distributing  plant.  To  qualify  as  a  unit, 
at  least  one  of  the  plants  in  the  unit— 
i.e.,  the  primary  plant —  must  qualify  as 
a  pool  distributing  plant  on  its  own 
standing  and  the  other  plants  in  the  unit 
must  process  only  Class  I  or  Class  n 
milk  products. 

Unit  pooling  serves  to  accommodate 
and  provide  a  flexible  regulatory 
approach  in  addressing  the 


specialization  of  plant  operations.  It  also 
minimizes  imintended  regulatory  effects 
that  may  cause  the  uneconomical  and 
inefficient  movement  of  milk  for  the 
sole  purpose  of  retaining  pool  status. 
However,  some  conditions  need  to  be 
satisfied  for  imit  pooling.  The  "other" 
plant(s)  of  the  pool  imit — ^i.e.,  the  plants 
that  would  not  qualify  for  pool  status  as 
a  single  plant — must  be  located  in  an 
equivalent  or  a  lower  price  zone  than 
the  primary  pool  distributing  plant.  This 
condition  is^required  to  assure  that  the 
transportation  of  milk  for  Class  II  uses 
will  not  be  subsidized  through  the 
marketwide  pool  and  to  assure  pricing 
equity  to  all  handlers  processing  Class 
n  products  that  do  not  use  unit  pooling. 
Unit  pooling  status  must  be  requested  in 
writing  and  approved  by  the  market 
administrator  for  its  proper 
implementation  and  administration. 

System  Pooling 

Supply  plants  and  reserve  supply 
plants  provide  a  benefit  to  the  market 
because  they  are  required  to  meet 
certain  performance  standards  in 
supplying  the  needs  of  the  fluid  market. 
They  also  serve  to  balance  the  market 
Because  handlers  often  operate  more 
than  one  supply  plant  within  the 
market,  some  of  the  merged  orders  allow 
a  single  proprietary  handler  or  one  or 
more  cooperative  associations  to 
combine  their  plants  into  systems  for 
the  purpose  of  meeting  the  order's 
performance  standards  for  pooling. 
Under  system  pooling,  2  or  more  plants 
in  a  system  can  qualify  for  pool  status 
by  meeting  the  applicable  performance 
standards  in  the  same  manner  as  a 
single  plant.  However,  not  all  plants  in 
a  system  of  supply  plants  must  transfer 
or  divert  milk  to  a  distributii^  plant.  In 
recognition  of  this  fact,  the  supply  plant 
definition  in  §  1000.6  has  been  modified 
to  conform  with  this  provision. 

Adjustment  of  Pooling  Standards 

The  consolidated  orders  provide  the 
market  administrator  with  authority  to 
adjust  shipping  standards  for  supply 
plants,  reserve  supply  plants,  balancing 
plants,  and  supply  plant  units  if  he/she 
finds  that  such  revision  is  necessary  to 
encourage  needed  shipments  or  to 
prevent  uneconomic  shipments  of  milk. 
A  finding  by  the  market  administrator 
that  adjustments  are  warranted  would 
follow  an  investigation  conducted  on 
the  market  administrator's  own 
initiative  or  at  the  request  of  interested 
parties.  Before  making  a  finding  that 
revisions  are  warranted,  the  market 
administrator  would  notify  interested 
parties  of  this  possibility  and  invite 
data,  views,  and  arguments.  If  the 
market  administrator  determines  that  a 


revision  is  warranted,  he/she  shall 
provide  written  notification  to 
interested  parties  of  such  revision  at 
least  one  day  before  the  revision  goes 
into  effect. 

This  provision  allows  the  market 
administrator  to  respond  promptly  to 
changes  in  local  marketing  conditions 
and  should  result  in  better  service  to  the 
dairy  industry  and  to  the  puUic.  The 
authority  given  to  the  market 
administrator  to  make  needed 
adjustments  in  the  manner  specified  is 
commensiueie'with  the  authorities 
already  delegated  by  the  Secretary  to  the 
market  admhiistrator. 

As  provided  in  the  proposed  rule,  the 
market  administrator  would  have  had 
the  authority  to  adjust  pooling  standards 
for  distributing  plants  as  well  as  supply 
plants.  However,  such  authority  has  not 
been  provided  in  any  of  the  current 
marketing  orders  except  for  the 
Southeast,  and  in  that  market  it  has 
never  been  needed.  Consequently,  it 
was  concluded  that  any  changes  that 
may  need  to  be  made  to  pool 
distributing  plant  standards  can  best  be 
handled  thorough  normal  amendatory 
and  siispension  procedures. 

Treatoient  of  Concentrated  Milk 

An  issue  related  to  pooling  that 
should  be  clarified  with  the  issuance  of 
new  orders  is  the  treatment  of 
concentrated  milk  that  is  shipped 
between  plants. 

Prior  to  the  1993  classification 
decision,  condensed  milk  was  not 
defined  as  a  fluid  milk  produ(::t. 
Accordingly,  when  condensed  milk  was 
shipped  from  a  supply  plant  to  a 
distributing  plant  it  was  not  counted  as 
a  qualifying  shipment  for  the  purpose  of 
determining  the  pool  status  of  the 
supply  plant.  By  the  same  token,  when 
a  distributing  plant  received  a  shipment 
of  condensed  milk  from  another  plant, 
the  condensed  milk  was  excluded  bom 
the  distributing  plant's  receipts  for  the 
purpose  of  computing  the  pool  plant 
status  of  the  distributing  plant. 

In  the  1993  classification  decision, 
"  condensed jtnilk  was  redefined  as~ 
concentrated  milk '5  and  was  included 
in  the  fluid  milk  product  definiticm.  An 
imintended  consequence  of  this  change 
was  that  certain  plants  which  had  never 
been  pool  plants  before  suddenly 
became  pool  plants  because  of  their 
shipments  of  condensed  milk,  and 


■sAs  used  in  parts  1000  through  1135,  the  term 
concentrated  milk  means  milk  that  contains  not  less 
than  25.5  percent,  and  not  more  than  50  percent, 
total  milk  solids.  It  may  include  milk  that  has  been 
condensed  or  milk  that  has  been  filtered  using  such 
methods  as  reverse  osmosis  and  ultra-filtration. 
Concentrated  milk  may  be  pasteurized  and  it  may 
be  homogenized. 
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certain  distributing  plants  that  had  been 
pool  plants  suddenly  found  themselves 
unable  to  qualify  as  pool  plants  because 
their  receipts  of  "fluid  milk  products" 
were  enlarged  to  include  their 
condensed  milk  receipts.  When 
handlers  complained  about  these 
unforseen  and  unexplained  changes,  it 
was  decided  administratively  to 
continue  the  previous  treatment  for 
condensed  milk  until  the  orders  could 
be  amended. 

The  consolidated  orders  shoidd 
continue  this  special  treatment  for 
condensed  milk.  Although  condensed 
milk  conceivably  may  be  reconstituted 
for  fluid  use,  as  a  practical  matter  this 
is  rarely,  if  ever,  done.  Sometimes, 
condensed  milk  is  used  to  fortify  fluid 
milk,  but  for  the  most  part  condensed 
milk  is  made  to  be  used  in  ice  cream 
mix  or  some  other  manufactured  dairy 
product. 

Wh^i  condensed  milk  is  transferred 
from  the  plant  of  origin  to  a  distributing 
plant  in  the  same  or  another  order,  it  is 
generally  transferred,  by  agreement,  for 
Class  n  or  in  use.  Using  this  criteria  as 
a  distinguishing  feature  of  this  product, 
the  pool  supply  plant  provision  of  each 
order  should  exclude  from  qualifying 
shipments  to  distributing  plants 
"concentrated  milk  transferred,  by 
agreement,  for  other  than  Class  I  use." 
By  the  same  token,  a  distributing  plant 
also  should  exclude  from  its  receipts, 
for  pooling  purposes,  "concentrated 
milk  received,  by  agreement,  for  other 
than  Class  I  use." 

Using  this  language  will  preserve  the 
regulatory  treatment  that  has  applied  to 
condensed  milk  for  many  years.  At  the 
same  time,  however,  this  language 
allows  flexibility  for  different  treatment 
in  the  case  of  concentrated  milk  that  is 
not  destined  for  Class  n  or  III  use. 

In  recent  years,  there  has  been  much 
greater  use  of  filtering  equipment  to 
remove  water  from  milk  at  the  farm. 
This  technology  may  be  used  to  reduce 
hauling  costs  in  shipping  milk  long 
distances  for  use  as  fluid  milk  products. 
Although  this  concentrated  milk  is  not 
at  present  being  used  for  fluid  use,  this 
situation  may  change  in  the  futiu-e.  For 
this  reason,  it  is  reasonable  to  provide 
some  flexibility  in  handling  this  type  of 
product  for  both  shrinkage  and  pooling 
purposes.  At  this  point  in  time,  we 
believe  that  the  best  way  to  provide  this 
flexibility  is  to  allow  the  handlers 
involved  in  making  and  using  this 
product  to  decide  among  themselves 
how  it  will  be  used  and  reported, 
knowing  ahead  of  time  the  shrinkage 
and  pooling  implications  involved  with 
these  decisions.  Thus,  if  concentrated 
milk  is  purchased  bom  another  plant  by 
agreement  for  other  than  Class  I  use,  the 


buying  handler  understands  that  there 
will  be  no  shrinkage  allowance  allowed 
on  the  milk.  The  buying  handler  also 
knows  that  the  volimie  of  concentrated 
milk  received  will  not  be  counted  as  a 
plant  receipt  for  the  purpose  of 
determining  its  pool  status. 

A  supply  plant  shipping  concentrated 
milk  for  Class  II  use  may  or  may  not 
wish  to  be  pooled  imder  a  Federal  order. 
If  the  plant  wished  to  be  treated  as  a 
nonpool  plant,  concentrated  milk  could 
be  transferred  for  Class  II  or  III  use  by 
agreement  with  the  receiving  handler.  In 
such  case,  the  transfer  of  concentrated 
milk  would  not  be  counted  as  a 
qualifying  shipment  in  meeting  the  pool 
supply  plant  shipping  standards  and  the 
receipt  of  concentrated  milk  at  the 
distributing  plant  would  not  be  coimted 
as  part  of  the  distributing  plant's 
receipts  for  piuposes  of  computing  its 
total  route  disposition.  Of  course,  the 
agreement  to  transfer  milk  for  a  pre- 
arranged use  is  contingent  upon  the 
receiving  distributing  plant  having 
sufficient  Class  U  or  in  utilization  to 
absorb  these  receipts. 

On  the  other  hand,  if  a  supply  plant 
making  concentrated  milk  wished  to 
qualify  for  pool  status,  it  could  simply 
transfer  concentrated  milk  to  a  pool 
distributing  plant  without  specifying  its 
designated  use.  In  such  case,  the 
shipment  would  coimt  as  a  qualifying 
shipment  for  the  piupose  of  meeting  the 
order's  pool  supply  plant  shipping 
requirements  provided  that  the 
distributing  plant  receiving  the 
concentrated  milk  was  a  pool  plant. 
Since  the  receipt  of  concentrated  milk 
would  be  coimted  as  part  of  the 
receiving  distributing  plant's  receipts  in 
determining  the  distributing  plant's 
pool  status  under  the  order,  the  plant 
would  have  to  have  sufficient  Class  I 
sales  to  maintain  its  identity  with  the 
fluid  market.  If  the  distributing  plant 
did  not  have  sufficient  Class  I  use  to 
meet  the  order's  pooling  standards,  it 
would  not  be  qualified  to  have  its 
receipts  pooled  under  the  order  and,  by 
extension,  neither  would  the  supply 
plant  that  shipped  the  concentrated 
milk  to  the  distributing  plant. 

This  regidatory  flexioQity  for 
concentrated  milk  should  accommodate 
varied  situations  in  the  consolidated 
orders.  It  will  follow  the  historical 
treatment  for  condensed  milk  but,  at  the 
same  time,  it  will  provide  for  new  uses 
and  treatment  for  other  types  of 
concentrated  milk. 

Nonpool  Plant 

A  definition  is  provided  in  all  orders 
describing  plants  which  receive,  process 
or  package  milk,  but  which  do  not 
satisfy  the  standards  for  being  a  pool 


plant.  While  providing  for  such  a 
definition  may  appear  redundant,  this 
provision  is  usefid  to  more  clearly 
define  the  extent  of  regulation 
applicable  to  plants. 

Nonpool  plants  should  include  a 
plant  diat  is  fully  regulated  under 
another  Federal  order,  a  producer- 
handler  plant,  a  partially  regulated 
distributing  plant,  an  unregulated 
supply  plant,  and  an  exempt  plant.  The 
definitions  for  these  nonpool  plants  are 
not  materially  different  than  those 
provided  in  the  current  orders  with  the 
possible  exception  of  an  "exempt 
plant." 

Certain  plants  are  exempt  from 
regulation  under  Federal  milk  orders. 
These  plants  fall  into  4  categories:  (1) 
Plants  that  are  operated  by  a 
governmental  agency  which  have  no 
route  disposition  in  commercial 
channels;  (2)  plants  operated  by  a 
college  or  university  that  dispose  of 
fluid  milk  products  only  through  their 
own  facilities  with  no  route  disposition 
in  commercial  channels;  (3)  plants  frt)m 
which  the  total  route  disposition  is  for 
individuals  or  institutions  for  charitable 
purposes  without  remuneration;  and  (4) 
plants  that  have  route  disposition  of 
150,000  poimds  or  less  during  the 
month.  These  types  of  plants  have  little 
impact  on  the  regulated  market  and 
need  not  be  regidated  to  ensure  the 
integrity  of  the  regulatory  plan. 

A  number  of  Federal  orders  exempt 
from  regulation  small  distributing  plants 
which,  because  of  their  size,  do  not 
significantly  impact  competitive 
relationships  among  handlers  in  the 
market.  The  level  of  route  disposition 
required  before  an  exempt  plant 
becomes  regulated  varies  in  the  current 
orders.  As  adopted  for  the  merged 
orders,  any  plant  vrith  route  disposition 
during  the  month  of  150,000  pounds  or 
less  woidd  be  exempt  from  r^ulation. 
This  limit  reflects  the  maximum  amount 
of  fluid  milk  products  allowed  by  an 
exempt  plant  in  any  current  Federal 
milk  order  and  ensures  that  plants 
currently  exempt  bora,  regulation  will 
remain  exempt. 

Many  current  Federal  orders  also 
provide  regulatory  exemption  for  a  plant 
operated  by  a  state  or  Federal 
governmental  agency.  For  example, 
some  states  have  dairy  farm  and  plant 
operations  that  provide  milk  for  their 
prison  populations.  As  provided  herein, 
regulatory  exemption  would  be 
continued  under  the  consolidated 
orders  unless  pool  plant  status  is 
requested. 

Regidatory  exemption  also  should 
apply  to  colleges,  imiversities,  and 
charitable  institutions  because  these 
institutions  generally  handle  fluid  milk 
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products  internally  and  have  no  impact 
in  the  mainstream  commercial  market. 
However,  in  the  event  that  these  entities 
distribute  fluid  milk  through 
commercial  channels,  route  sales  by 
such  entities,  including  government 
agencies,  will  be  monitored  to 
determine  if  Federal  regulation  should 
apply. 

The  determination  and  verification  of 
exempt  plant  status  will,  firom  time  to 
time,  necessitate  the  need  for  the  market 
administrator  to  require  reports  and 
information  deemed  appropriate  for  the 
sole  purpose  of  making  this 
determination.  Such  authority  is 
currenUy  provided  in  orders  and  should 
continue. 

Handler 

Federal  milk  orders  regulate  those 
persons  who  buy  milk  from  dairy 
farmers.  Such  persons  are  called 
handlers  under  the  order.  These  persons 
have  a  financial  responsibility  for 
payments  to  dairy  farmers  for  milk  in 
accordance  with  its  classified  use.  They 
must  file  reports  with  the  market 
administrator  detailing  their  receipts 
and  utilization  of  milk. 

The  handler  definition  adopted  for 
the  consolidated  orders  includes  the 
operator  of  a  pool  plant,  a  cooperative 
association  that  diverts  milk  to  nonpool 
plants  or  delivers  milk  to  pool  plants  for 
its  account,  and  the  operator  of  a 
"nonpool  plant,"  which  would 
encompass  a  producer-handler,  a 
partially  regulated  distributing  plant,  a 
plant  fully  regulated  under  another 
Federal  order,  an  uiuegulated  supply 
plant,  and  an  exempt  plant. 

In  addition,  "third  party" 
organizations  that  are  not  otherwise 
regulated  under  provisions  of  an  order 
are  included  in  the  handler  definition. 
This  category  includes  any  person  who 
engages  in  the  business  of  receiving 
milk  from  any  plant  for  resale  and 
distribution  to  wholesale  and  retail 
outiets,  brokers  or  others  who  negotiate 
the  pvirchase  or  sale  of  fluid  milk 
products  or  fluid  cream  products  from 
or  to  any  plant,  and  persons  who,  by 
purchase  or  direction,  cause  the  milk  of 
producers  to  be  picked  up  at  the  farm 
and/or  moved  to  a  plant.  Such 
intermediaries  provide  a  service  to  the 
dairy  industry.  These  persons  are  not, 
however,  recognized  or  regulated  as 
entities  required  to  make  miniiniiTn 
payments  to  producers.  The  expanded 
marketing  chain  brought  about  by  such 
intermediaries  has  made  it  increasingly 
difficult  for  the  market  administrator  to 
track  the  movement  of  milk  firom  farms 
to  consumers.  The  revised  handler 
definition  enables  the  market 


administrator  to  more  readily  identify 
those  entities. 

Producer-Handler 

It  has  been  a  long-standing  policy  to 
exempt  from  full  regulation  many  of 
those  entities  that  operate  as  both  a 
producer  and  a  handler.  Generally,  a 
producer-handler  is  any  person  who 
provides  satisfactory  proof  to  the  market 
administrator  that  the  care  and 
management  of  the  dairy  farm  and  other 
resources  necessary  for  own-farm 
production  and  the  management  and 
operation  of  the  processing  plant  are  the 
personal  enterprise  and  risk  of  such 
person.  A  primary  basis  for  exempting 
producer-handlers  from  the  pricing  and 
pooling  provisions  of  a  milk  order  is 
that  these  entities  are  customarily  small 
businesses  that  operate  essentially  in  a 
self-sufficient  manner.  Also,  during  the 
history  of  producw-handler  exemption 
from  full  regidation  there  has  been  no 
demonstration  that  such  entities  have  an 
advantage  as  either  producers  or 
handlers  so  long  as  they  are  responsible 
for  balancing  their  fluid  milk  needs  and 
cannot  transfer  balancing  costs, 
including  the  cost  of  disposing  of 
reserve  milk  supplies,  to  other  market 
participants. 

The  ciurent  orders  have  varying 
producer-handler  definitions  that 
address  specific  marketing  conditions 
and  circumstances.  For  example,  they 
specify  different  limits  on  the  amount  of 
milk  that  producer-handlers  may 
purchase  and  retain  their  exempt  status. 
Some  modifications  have  been  made  to 
the  producer-handler  provisions  in  the 
consolidated  orders  for  standardization. 
However,  no  changes  have  been  made 
that  would  intentionally  regulate  a 
producer-handler  that  is  ciurenUy 
exempt  firom  regulation  under  their 
current  operating  procedures.  Because 
the  producer-handler  provision  is 
slightly  different  from  one  order  to  the 
next,  the  specific  details  regarding  each 
definition  are  described  in  the  regional 
discussions  that  follow.  Any  general 
provision  in  the  proposed  rule,  such  as 
the  phrase  "or  acquired  for  distribution" 
in  §  1000.44(a)(3)(iv).  that  would  have 
changed  the  status  of  a  current 
producer-handler  has  been  eliminated. 

Public  commients  were  received 
regarding  the  extent  of  regulation  that 
should  apply  to  producer-handlers.  The 
majority  of  public  comments  supported 
the  status-quo  regarding  the  regulatory 
treatment  of  producer-handlers, 
emphasizing  that  they  should  remain 
exempt  from  regulation  in  accordance 
with  current  order  provisions  and  that 
the  provisions  should  be  regional  in 
nature  so  as  not  to  affect  or  change  the 


current  regulatory  status  of  producer- 
handlers. 

One  of  the  public  comments  received 
proposed  that  the  exemption  of 
producer-handlers  from  the  regulatory 
plan  of  milk  orders  be  eliminated.  This 
proposal  is  denied.  In  the  legislative 
actions  taken  by  the  Congress  to  amend 
the  AMAA  since  1965,  the  legislation 
has  consistently  and  specifically 
exempted  producer-handlers  firom 
regulation.  The  1996  Farm  Bill,  unlike 
previous  legislation,  did  not  amend  the 
AMAA  and  was  silent  on  continuing  to 
preserve  the  exemption  of  producer- 
handlers  bom.  regulation.  However,  past 
legislative  history  is  replete  with  the 
specific  intent  of  Congress  to  exempt 
producer-handlers  frt>m  regulation.  If  it 
had  been  the  intent  of  Congress  to 
remove  the  exemption.  Congress  would 
Ukely  have  spoken  direcUy  to  the  issue 
rather  than  through  omission  of 
language  that  had,  for  over  30  years, 
specifically  addressed  the  regulatory 
treatment  of  producer-handlers. 

Since  producer-handlers  are  intended 
to  be  exempt  from  most  regulation, 
some  means  must  be  provided  to 
determine  and  to  verify  producer- 
handler  status.  Accordingly,  the  market 
administrator  is  provided  with  the 
authority  to  require  reports  and  other 
information  deemed  appropriate  to 
determine  that  an  entity  satisfies  the 
requirements  for  producer-handler 
status.  Such  authority  is  currently 
provided  in  the  orders  and  should 
continue. 

Producer 

Under  all  orders,  producers  are  dairy 
fanners  that  supply  the  market  with 
milk  for  fluid  use  or  who  are  at  least 
capable  of  doing  so  if  necessary. 
Producers  are  eligible  to  share  in  the 
revenue  that  accrues  from  marketwide 
pooling  of  milk.  The  producer 
definitions  of  the  individual  orders  are 
described  under  the  regional 
discussions  later  in  this  document. 
Responding  to  regional  needs,  producer 
definitions  will  differ  by  order  with 
respect  to  the  degree  of  association  that 
a  dairy  farmer  must  demonstrate  with  a 
market. 

A  dairy  fanner  may  not  be  considered 
a  producer  imder  more  than  one  Federal 
milk  order  with  respect  to  the  same 
milk.  If  a  dairy  farmer's  milk  is  diverted 
by  a  handler  regulated  under  one 
Federal  order  to  a  plant  regulated  imder 
another  Federal  order,  and  the  milk  is 
allocated  at  the  receiving  plant  (by 
request  of  the  diverting  handler)  to  Class 
n,  ni  or  IV,  the  dairy  farmer  will 
maintain  producer  status  in  the  original 
order  firom  which  milk  was  diverted. 
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Since  producer-handlers  and  exempt 
plants  are  specifically  exempt  from 
Federal  order  pricing  provisions,  the 
term  producer  should  not  include  a 
producer-handler  as  defined  in  any 
Federal  order.  Likewise,  the  term 
producer  should  not  apply  to  any 
person  whose  milk  is  delivered  to  an 
exempt  plant,  excluding  producer  milk 
diverted  to  such  exempt  plant.  Some  of 
the  new  orders  (See  Orders  1001, 1124. 
1131,  and  1134)  also  exclude  from 
producer  status  a  dairy  farmer  whose 
milk  is  received  at  a  nonpool  plant  as 
other  than  producer  milk.  The  reasons 
for  including  this  provision  are 
explained  in  the  regional  discussions 
describing  those  orders. 

Producer  Milk 

The  producer  milk  definition 
identifies  the  milk  of  producers  which 
is  eligible  for  inclusion  in  a  particular 
marketwide  pool.  This  definition  is 
specific  to  each  consolidated  order. 
reflecting  the  fact  that  marketing 
conditions  differ  among  regions. 

In  general,  the  definition  oi  producer 
milk  fat  all  consolidated  orders 
continues  to  include  the  milk  of  a 
producer  which  is  received  at  a  pool 
plant  or  which  is  received  by  a 
cooperative  association  in  its  capacity  as 
a  handler.  Most  current  orders  consider 
milk  to  be  "received"  when  it  is 
physically  unloaded  at  the  plant  and  the 
consolidated  orders  would  continue  that 
treatment. 

In  order  to  promote  the  efficient 
handling  of  milk,  all  orders  currently 
allow  a  handler  to  move  producer  milk, 
within  certain  specified  limits,  from  a 
producer's  farm  to  a  plant  other  than  the 
handler's  own  plant.  This  is  referred  to 
as  a  "diversion"  of  milk.  Under  the 
consolidated  orders,  the  definition  of 
producer  milk  allows  unlimited 
diversions  to  other  pool  plants,  thereby 
providing  maximiun  flexibility  in 
efficiently  supplying  the  fluid  market. 

Under  some  orders,  ujilimited 
diversions  to  nonpool  plants  would  also 
be  allowed  once  a  dairy  fanner  has 
become  associated  with  a  particular 
order.  Under  other  orders,  however,  a 
producer  would  be  required  to  "touch 
base"  at  a  pool  plant  one  or  more  times 
each  month  and,  in  addition,  aggregate 
diversion  limits  may  be  applied  to  a 
handlers'  total  diversions.  The  specific 
touch  base  and  diversion  limits  are 
described  in  the  regional  discussions 
pertaining  to  each  order. 

Even  for  orders  without  any  diversion 
limits,  there  is  a  practical  limit  to  how 
much  milk  may  be  diverted  fetMn  a  pool 
plant  because  of  the  pooling  standards 
that  must  be  met.  For  a  pool  supply 
plant,  for  example,  there  is  a  standard 


computed  by  dividing  the  amoimt  of 
milk  shipped  to  distributing  plants  by  a 
plant's  total  receipts.  As  provided  in  the 
orders,  "receipts"  include  milk  that  is 
physically  received  at  the  plant  as  well 
as  diverted  to  nonpool  plants.  This 
inclusion  of  diverted  milk  in  a  plant's 
receipts  automatically  limits  the  amount 
of  milk  that  may  be  diverted  by  those 
plants.  Thus,  the  maximum  quantity  of 
milk  that  such  plants  would  be  able  to 
divert  and  still  maintain  their  pool  plant 
status  would  be  100  percent  less  the 
pool  plant  shipping  standards  for  the 
month. 

This  treatment  of  diverted  milk  will 
mitigate  the  need  for  suspending  order 
diversion  limitations,  an  action  that  is 
quite  common  in  some  of  the  current 
orders.  Unlimited  diversions  for  many 
of  the  new  orders  will  allow  for 
maximum  efficiency  in  balancing  the 
market's  milk  supply.  The  market 
administrator's  ability  to  adjust 
shipping  percentages  for  pool  supply 
plants,  pool  reserve  supply  plants,  and 
balancing  plants  will  ensure  that  an 
adequate  supply  of  milk  is  available  for 
the  fluid  market  without  the  imposition 
of  diversion  limits. 

While  a  one-time  producer  "touch 
base"  standard  and  virtually  unlimited 
diversions  are  appropriate  for  most  of 
the  consolidated  Federal  orders.  Aey 
are  not  appropriate  for  certain  "deficit" 
markets  in  the  Southeast.  For  these 
orders,  touch  base  requirements  and 
diversion  limits  provide  another  tool  to 
ensure  that  an  adequate  supply  of  fluid 
milk  is  available  to  meet  the  markets' 
needs.  The  specific  standards  for  these 
orders  are  discussed  in  the  regional 
section  of  this  document. 

In  order  to  provide  regulatory 
flexibility  and  marketing  efficiencies,  all 
of  the  new  orders  having  diversion 
limits  allow  the  market  administrator  to 
increase  or  decrease  these  limits  on 
relatively  short  notice.  This  provision 
currently  exists  in  some  Federal  orders 
and  has  proven  to  be  a  responsive, 
efficient,  and  effective  way  to  deal  with 
rapidly  changing  marketing  conditions. 

Cooperative  Association 

All  current  orders  provide  a  definition 
for  dairy  farmer  cooperative  associations 
that  market  milk  on  behalf  of  their  dairy 
farmer  members.  Providing  for  a 
uniform  definition  of  a  cooperative 
association  facilitates  the  administration 
of  the  various  order  provisions  as  they 
apply  to  such  producer  organizations 
and  recognizes  the  unique  standing 
granted  to  dairy  farmer  cooperatives 
imder  the  Capper- Volstead  Act.  Dairy 
farmer  cooperatives  are  responsible  for 
marketing  the  majority  of  the  milk 


supplied  to  regulated  handlers  under 
the  Federal  order  system. 

As  provided  herein,  a  cooperative 
association  means  any  cooperative 
marketing  association  of  producers 
which  the  Secretary  determines,  after 
application  for  such  recognition  by  the 
cooperative,  is  quaUfied  as  such  under 
the  provisions  of  the  Act  of  Congress  of 
February  18. 1922.  as  amended,  known 
as  the  "Capper-Volstead  Act". 
Additionally,  the  new  orders  continue 
to  require  that  a  cooperative  association 
have  full  authority  in  the  sale  at  the 
milk  of  its  members  and  that  it  be 
eng^ed  in  making  collective  sales  or 
marketings  of  milk  or  milk  products  for 
its  dairy  farmer  members. 

Several  current  orders-provide  a 
definition  for  a  federation  of  2  or  more 
cooperative  associations.  As  adopted 
here,  all  consolidated  orders  recognize  a 
federation  of  cooperatives  as  satisfying 
die  cooperative  definition  for  the 
purposes  of  detmnining  milk  payments- 
and  pooling.  Individual  cooperatives  of 
a  federation  of  cooperatives  must  also>- 
meet  the  criteria  as  set  forth  for 
individual  cooperative  associations  and 
their  federations  as  incorporated  under 
state  laws. 


Handler  Reports 

All  ctirrent  orders  require  handlers  to 
submit  monthly  reports  detailing  the 
sources  and  uses  of  milk  and  milk 
products  so  that  market  average  use 
values,  or  blend  prices,  can  be 
determined  and  administered.  Payroll 
reports  and  other  reports  required  by  the 
market  administrator  are  also  provided 
for  in  the  orders.  The  order  language  for 
the  consolidated  orders  is  similar  to  that 
contained  in  current  orders.  The  dates 
when  reports  are  due  in  the  market 
administrator's  office  differ  slightly  by 
order  according  to  custom  and  industry 
practice. 

Announcements  by  the  Maiicet 
Administrator 

In  the  course  of  administering  the 
order,  the  market  administrator  is 
required  to  make  several 
announcements  each  month  with 
respect  to  classification,  class  prices  and 
component  prices,  an  "equivalent 
price"  when  necessary,  and  various 
producer  prices.  As  adopted  here,  these 
provisions  are  uniform  and  are  nearly 
identical  to  current  order  provisions, 
with  the  exception  of  section  62 
(Announcement  of  producer  prices), 
which  differs  to  some  extent  among 
orders  depending  on  the  degree  of 
component  pricing  used  in  the  order. 


Federal  Register/ Vol.  64,  No.  63 /Friday,  April  2,  1999 / Proposed  Rules 


16137 


Producer-Settlement  Fund 

In  all  of  the  current  and  consolidated 
orders,  handlers  are  required  to  pay 
minimum  class  prices  for  the  milk 
received  from  producers.  These 
proceeds  are  blended  through  the 
marketwide  pool  so  that  producers  are 
returned  a  uidfonn,  or  blend,  price  for 
their  milk.  The  mechanism  for  the 
equalization  of  a  handler's  use  value  of 
milk  is  the  producer-settlement  fund.  It 
is  established  and  administered  by  the 
market  administrator  for  each  order. 

The  producer-settlement  fund  ensures 
that  all  handlers  are  able  to  return  the 
market  blend  price  to  producers  whose 
milk  was  pooled  imder  the  order. 
Payments  into  the  producer-settlement 
fund  are  made  each  month  by  handlers 
whose  total  classified  use  value  of  milk 
exceeds  the  value  of  such  milk 
calculated  at  the  uniform  price  (or  at 
component  prices  for  those  orders  with 
component  pricing).  Similarly, 
payments  out  of  the  producer-settlement 
fund  are  made  each  month  to  any 
handler  whose  use  value  is  below  the 
value  of  milk  at  the  uniform  price  or 
component  prices,  as  the  case  may  be. 
The  transfer  of  funds  enables  handlers 
with  a  use  value  below  the  average  for 
the  market  to  pay  their  producers  the 
same  uniform  price  as  handlers  whose 
Class  I  utilization  exceeds  the  market 
average.  This  provision  is  uniform  for 
all  consolidated  orders. 

The  consolidated  orders  vary  with 
respect  to  dates  for  payments  to  the 
producer-settlement  fund,  due  largely  to 
industry  practices  and  regional 
preferences.  Each  consolidated  order 
provides  for  pa3rment  dates,  and  they 
are  specific  for  each  consolidated  order. 

In  view  of  the  need  to  make  timely 
payment  to  handlers  from  the  producer- 
settlement  fund,  it  is  essential  that 
money  due  the  fund  be  received  by  the 
due  date.  Accordingly,  under  aU  of  the 
new  orders  payment  to  the  producer- 
settlement  ftmd  will  be  considered 
made  upon  receipt  by  the  market 
administrator. 

The  new  orders  specify  that  payment 
cannot  be  received  on  a  nonbusiness 
day.  Therefore,  if  the  due  date  for  a 
pa3anent,  including  a  payment  to  or 
from  the  producer-settlement  fund,  falls 
on  a  Satiu-day,  Sunday,  or  national 
holiday,  the  pajrment  would  not  be  due 
until  the  next  business  day.  This  is 
specified  in  §  1000.90  of  the  General 
F^visions. 

Payments  to  Producers  and  Cooperative 
Associations 

The  AMAA  provides  that  handlers 
must  pay  to  all  producers  and  producer 
associations  the  uniform  price.  The 


existing  orders  generally  allow  proper 
deductions  authorized  by  the  producer 
in  writing.  Proper  deductions  are  those 
that  are  unrelated  to  the  minimum  value 
of  milk  in  the  transaction  between  the 
producer  and  handler.  Producer 
associations  are  allowed  by  the  statue  to 
"reblend"  their  payments  to  their 
producer  members.  The  Capper 
Volstead  Act  and  the  AMAA  make  it 
clear  that  cooperative  associations  have 
a  luiique  role  in  this  regard. 

The  pajTnent  provisions  to  producers 
and  cooperatives  for  the  consolidated 
orders  vary  with  respect  to  payment 
frequency,  timing,  and  amount.  These 
differences  are  generally  consistent  with 
current  order  provisions  and  with 
industry  practices  and  customs  in  each 
of  the  new  marketing  areas. 

Each  of  the  new  orders  will  require 
handlers  to  make  at  least  one  partial 
payment  to  producers  in  advance  of  the 
annoimcement  of  the  applicable 
uniform  prices.  The  Florida  order  will 
require  2  partial  payments,  mirroring 
the  payment  schedule  now  provided  in 
the  3  separate  Florida  orders. 

The  amount  of  the  partial  pajnnent 
varies  among  the  new  orders,  reflecting 
the  anticipated  uniform  price.  Thus,  for 
example,  in  the  Upper  Midwest  order, 
the  partial  pajrment  rate  for  milk 
received  during  the  first  15  days  of  the 
month  will  be  not  less  than  the  lowest 
annoimced  class  price  for  the  preceding 
month.  By  comparison,  the  partial 
payment  for  the  Florida  order  for  milk 
received  diuing  the  first  15  days  of  the 
month  will  be  at  a  rate  that  is  not  less 
than  85  percent  of  the  preceding 
month's  uniform  price,  adjusted  for 
plant  location. 

The  final  payment  for  milk  under  the 
new  orders  will  be  required  to  be  made 
so  that  it  is  received  by  producers  no 
later  than  2  days  after  the  required  pay- 
out date  of  monies  from  the  producer- 
settlement  fund. 

Cooperatives  will  be  paid  by  handlers 
for  bulk  milk  and  skim  milk  on  the 
terms  described  for  individual 
producers  except  that  payment  will  be 
due  one  day  earlier.  Providing  for  an 
earlier  payment  date  for  cooperative 
associations  is  warranted  because  it  wUI 
permit  the  cooperative  association  the 
time  needed  to  distribute  payments  to 
individual  producer  members.  The 
cooperative  payment  language  in  each 
of  the  consolidated  orders  has  been 
expanded  to  include  bulk  milk  emd  skim 
sold  by  cooperatives  from  their  pool 
plants  as  well  as  by  cooperatives  acting 
as  handlers  for  milk  delivered  directly 
from  producers'  farms. 

When  bulk  milk  is  received  by 
transfer  from  a  cooperative's  pool  plant, 
a  minimum  payment  should  be  required 


for  such  milk  just  as  if  it  were  producer 
milk  received  directly  from  producers' 
forms.  Many,  but  not  all,  of  die  current 
orders  have  such  a  provision. 

For  Class  I  bulk  milk  that  is  received 
from  a  cooperative's  pool  plant,  the 
minimum  Class  I  price  level  for  such 
milk  should  be  the  price  applicable  at 
the  location  of  the  receiving  handler's 
plant.  In  the  case  of  such  transfers,  it  is 
presumed  that  milk  will  move  from 
lower-priced  areas  to  higher-priced 
areas.  Under  these  circumstances,  part 
of  the  transportation  cost  in  moving  the 
milk  is  covered  by  the  difference  in  the 
Class  I  prices  at  the  receiving  plant  and 
shipping  plant. 

Pncing  Class  I  transfers  at  the 
receiving  plant's  location  ensures  that  a 
handler  would  not  have  an  incentive  to 
receive  more  distant  plant  milk  instead 
of  closer  milk  directly  from  producers' 
forms.  It  also  ensures  that  all  similarly- 
located  pool  plants  will  pay  the  same 
minimum  prices  for  their  receipts 
regardless  of  whether  the  milk  comes 
from  another  plant  or  directly  from 
producers.  Finally,  it  ensures  that  the 
handler  receiving  transferred  milk  pays 
at  least  a  portion  of  the  transportation 
cost  to  move  the  milk  to  its  plant.  Since 
transportation  cost  is  likely  to  exceed 
the  difference  in  prices  between  the 
transferor  and  transferee  plants,  the 
difference  in  cost  will  have  to  be  made 
up  throush  over-order  premiums. 

All  of  the  pajrment  dates  are  receipt 
dates.  Since  payment  cannot  be  received 
on  a  non-business  day,  payment  dates 
that  fall  on  a  Saturday,  Simday,  or 
national  holiday  will  be  delayed  imtil 
the  next  business  day.  While  this  has 
the  effect  of  delaying  payment  to 
cooperatives  and  producers,  the  delay  is 
offset  by  the  shift  from  "date  of 
payment"  to  "date  of  payment  receipt." 

Minimum  Payments  to  Producers 

In  a  proceeding  involving  the  current 
Carolina,  Southeast,  Louisville- 
Lexington-Evansville,  and  the  former 
Tennessee  Valley  Federal  milk  orders 
(Orders  5,  7,  46,  and  11,  respectively), 
a  proposal  was  made  to  clarify  what 
constitutes  a  minimum  payment  to 
producers.  The  proposal  was 
recommended  by  Hunter  Farms 
(Hunter)  and  Milkco  Inc.  (Milkco),  2 
handlers  regulated  under  the  current 
Carolina  order.  Under  the  proposal,  a 
handler  (except  a  cooperative  acting  in 
its  capacity  as  a  handler  pursuant  to 
paragraph  9(b)  or  9(c))  may  not  reduce 
its  obligations  to  producers  or 
cooperatives  by  permitting  producers  or 
cooperatives  to  provide  services  which 
are  the  responsibility  of  the  handler. 
According  to  the  Himter/Milkco 
proposal,  such  services  include:  (1) 
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Preparation  of  producer  payroll;  (2) 
conduct  of  screening  tests  of  tanker 
loads  of  milk;  and  (3)  any  services  for 
processing  or  marketing  of  raw  milk  or 
marketing  of  packaged  milk  by  the 
handler. 

At  the  May  1996  hearing, 
r^resentatives  of  Hunter  and  Milkco 
testified  that  both  handlers  receive  milk 
from  coopwative  associations  and 
Piedmont  Milk  Sales,  a  mariceting  agent 
han/lling  the  milk  of  non-member 
producers.  The  Hunter  representative 
explained  that  due  to  competitive 
mariceting  conditions  in  the  Southeast 
in  late  1994  and  early  1995  handlers 
were  able  to  purchase  milk  supplies  at 
Federal  order  minimum  prices  without 
any  over-order  premiums  being  charged. 
As  a  result  of  the  absence  of  over-order 
premiums,  the  representative  stated, 
Hunter  received  underpayment  notices 
from  the  market  administrator  on  milk 
that  it  had  received  from  Piedmont  Milk 
Sales. 

Hxmter  argued  that  the  problem  of 
what  constitutes  a  minimum  payment  to 
producers  should  be  clarified  to 
preclude  another  imderpayment 
situation  should  premiimis  again 
disappear  in  the  future.  If  this  issue  is 
not  resolved,  according  to  Hunter,  it 
will  suffer  a  loss  of  milk  sales  and  its 
producers  will  receive  lower  prices. 
Hunter  stated  that  the  current  policy  is 
discriminatory  and  unfoir  and  that 
everyone  would  benefit  from  a 
clarification  of  the  rules  defining 
Federal  order  minimum  prices. 

Based  on  the  testimony  presented  at 
the  public  hearing  and  comments 
received,  the  Department  issued  a  final 
decision  on  July  16, 1998  (63  FR  39039), 
denying  the  Hunter/Milkco  proposal. 
However,  the  decision  stated  that  this 
issue  should  be  revisited  as  part  of 
Federal  order  reform. 

In  the  proposed  rule  for  Federal  order 
reform,  interested  parties  were  invited 
to  comment  on  this  issue.  Only  one 
Federal  order  reform  comment,  besides 
H\mter/Milkco's,  discussed  this  issue. 
This  comment  letter,  filed  by  the  same 
law  firm  that  represents  Hunter/Milkco, 
expressed  sentiments  nearly  identical  to 
those  that  have  been  expressed  by 
Hunter/Milkco. 

Based  on  our  review  of  these 
comments,  we  continue  to  bebeve  that 
incorporation  of  Hunter/Milkco's 
proposed  language  in  the  consolidated 
Federal  orders  will  not  necessarily  solve 
the  handler  equity  problem  but  could 
create  a  host  of  additional  problems.  For 
the  reasons  stated  in  the  aforementioned 
final  decision,  the  proposal  is  again 
denied  for  the  consolidated  orders. 


.Payment  Obligption  of  a  Partkdly 
Regulated  Distributing  Plant 

All  current  and  consolidated  orders 
provide  a  method  fat  determining  the 
pajrment  obligations  due  to  producers 
by  handlers  that  operate  plants  which 
are  not  fully  regulated  undw  any 
Federal  at6st.  These  unregulated 
handlers  are  not  required  undm  the 
scope  of  Federal  milk  order  regulation 
to  account  to  dairy  farmers  for  their 
milk  at  classified  prices  or  to  return  a 
minimum  imiform  price  to  |xtxhicers 
who  have  supplied  the  handler  writh 
milk.  Howevra.  such  handlers  may  sell 
fluid  milk  on  routes  in  a  regulated  area 
in  competition  with  handlers  who  are 
fully  regulated.  ThOTefore,  the  regulatory 
plan  of  Federal  milk  orders  provides  a 
minimum  degree  of  regulation  to  all 
handles  who  have  routes  sales  in  a 
regulated  marketing  area.  This  is 
necessary  so  that  classified  pricing  and 
pooling  provisions  of  an  order  can  be 
maintained.  It  is  also  necessary  so  that 
ordmly  marketing  conditions  can  be 
assured  with  respect  to  handlers  being 
charged  the  classified  value  under  an 
order  for  the  milk  they  purchase  from 
dairy  farmers.  Without  this  provision, 
milk  prices  in  an  order  would  not  be 
uniform  among'handlers  competing  for 
sales  in  the  marketing  area,  a  milk 
pricing  requirement  of  the  AMAA. 

There  are  3  regulatory  options 
available  to  a  partially  regulated 
handler.  First,  the  handler  can  purchase 
Class  I  milk  that  is  priced  under  a 
Federal  order  in  an  amount  equal  to.  or 
in  excess  of,  quantities  sold  in  the 
marketing  area.  Second,  a  payment  may 
be  made  by  the  partially  regulated 
handler  into  the  producer-settlement 
fund  of  the  regulated  market  at  a  rate 
equal  to  the  difference  between  the 
Class  I  price  and  the  uniform  price  of 
the  regulated  market.  Finally,  the 
operator  of  a  partially  regulated  plant 
can  demonstrate  that  the  payment  for  its 
total  supply  of  milk  received  from  dairy 
farmers  was  equal  to  the  amount  which 
the  partially  regulated  plant  would  have 
been  required  to  pay  if  the  plant  had 
been  fully  regulated.  This  amount  may 
be  paid  entirely  to  the  dairy  frumers  that 
supplied  the  handler  or  in  part  to  those 
dairy  farmers  with  the  balance  paid  into 
the  producer-settlement  fund  of  the 
regulated  market. 

The  regulatory  options  described 
above  and  the  payment  option  for 
reconstituted  miUc  have  worked  well  in 
the  current  orders  and  are  continued 
uniformly  in  §  1000.76  for  the 
consolidated  orders. 


Adjustment  of  Accounts 

All  current  oders  provide  fat  the 
market  administrator  to  adjust,  based  oa 
vOTification  of  a  handler's  reports, 
books,  recmds,  or  accounts,  any  amount 
due  to  or  fitim  the  raaricet  administrator, 
cff  to  a  producn  at  a  coc^ieralive 
association.  This  provisicm  is  continued 
in  the  consolidated  aiders.  The 
provision  requires  the  maAei 
administrates  to  provide  prompt 
notification  to  a  handla'  of  any  unount 
so  due  and  requires  payment  adjustment 
to  be  made  oa  or  before  the  next  date 
for  making  payments  as  set  forth  in  the 
provisions  under  which  the  eirc»(s) 
occurred. 

Charges  on  Overdue  Accounts 

All  current  orders  provide  for  an 
additional  charge  to  handlers  who  Sail  to 
make  required  payments  to  the 
prodttcei^settlement  fund  when  due.  ' 
Such  payments  include  payments  to  the 
producer-settl«nent  fund,  payments  to 
producers  and  cooperative  associations, 
payments  by  a  partially  regulated 
distributing  plant,  assessments  for  order 
administration  and  marketing  service, 
and  certain  other  payment  obligations  in 
orders  with  specialized  provisions  such 
as  transportation  credits.  This  should 
continue  to  be  provided  for  in  the 
consolidated  orders. 

In  order  to  discourage  late  payments, 
a  1.0  percent  charge  per  month  is 
incorporated  in  the  consolidated  orders. 
This  rate  represents  the  mid-point  in  the 
range  of  charges  by  all  orders  presently. 
Ovwdue  charges  shall  begin  the  day 
following  the  date  an  obligation  was 
due.  Any  remaining  amoimt  due  wiU  be 
increased  at  the  rate  of  1.0  percent  on 
the  corresponding  day  of  each  month 
imtil  the  obligation  is  paid  in  fulL 

All  overdue  charges  woidd  accrue  to 
the  administrative  assessment  fund.  The 
late-payment  charge  is  to  be  a  penalty 
that  is  meant  to  induce  compliance  with 
the  payment  terms  of  the  order.  If  late- 
payment  charges  for  monies  due  on 
producer  milk  vrete  to  accrue  to  the 
balance  owed  to  either  producera, 
cooperatives  or  producers/coopeAtives 
via  the  producer-settlement  fund,  it 
could  result  in  such  producers  and 
cooperatives  being  less  concerned 
whether  they  are  paid  on  time.  By 
placing  late-payment  charges  in  the 
administrative  fund,  however, 
cooperatives  and  producera  would  not 
be  placed  in  a  position  where  they 
would  prefer  to  be  paid  several  days  late 
so  that  they  would  receive  the  late- 
payment  diarges  (or  increase  the  level 
of  producer  prices  due  to  late  payment 
fee  accrual  to  the  producer-settlement 
fund).  This  is  of  particular  concern  in 
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markets  with  a  single  dominant 
cooperative.  Additionally,  by  having 
late-payment  fees  accrue  to  the 
administrative  fund,  monies  are  made 
available  to  enforce  late-pajrment 
provisions  that  would  otherwise  have  to 
be  generated  through  handlers' 
administrative  assessments. 

Assessment  for  Order  Administration 

The  AMAA  provides  that  the  cost  of 
order  administration  shall  be  financed 
by  an  assessment  on  handlers.  Under 
'the  consolidated  orders,  a  maximum 
rate  of  5  cents  per  hundredweight  is 
provided.  This  assessment  would  apply 
to  all  of  a  handler's  receipts  pooled 
imder  the  order. 

Deduction  for  Marketing  Services 

As  in  most  ciirrent  orders,  the 
consoUdated  orders  provide  for  the 
furnishing  of  marketing  services  to 
producers  for  whom  cooperative 
associations  do  not  perform  services. 
Such  services  include  providing  market 
information  and  establishing  or 
verifying  weights,  samples,  and  tests  of 
milk  received  from  sudi  producers.  In 
accordance  with  the  Act,  a  marketing 
services  provision  must  benefit  all 
nonmember  producers  under  the  order. 

The  market  administrator  may 
contract  with  a  qualified  agent, 
including  a  cooperative  association,  to 
provide  such  services.  The  cost  of  such 
services  should  be  borne  by  the 
producers  for  whom  the  services  are 
provided.  Accordingly,  each  handler 
will  be  required  to  deduct  a  maximum 
of  7  cents  per  hundredweight  bom 
amoimts  due  each  producer  for  whom  a 
cooperative  association  is  not  providing 
such  services.  AU  amoimts  deducted 
must  be  paid  to  the  market 
administrator  not  later  than  the  due  date 
for  payments  to  the  producer-settlement 
fund. 

6a.  Northeast  Region 

The  Northeast  Marketing  Area 

The  recommended  consolidated 
Northeast  order  differs  significantly 
from  other  consolidated  orders.  In 
addition  to  merging  three  existing 
Federal  milk  orders,  the  Northeast  order 
also  calls  for  expansion  in  the  northern 
region  of  New  York  state,  and  all 
currently  unregulated  areas  of  the  New 
England  states  (except  Maine). 

While  the  current  New  England 
(Order  1)  and  Middle  Atlantic  (Order  4) 
orders  have  similar  provisions  for 
adjusting  producer  blend  prices  in  a 
manner  identical  to  plant  price 
adjustments  for  location,  the  current 
New  York-New  Jersey  (Order  2)  order 
employs  a  "farm-point"  pricing  method. 


This  decision  adopts  a  plant-point 
pricing  methodology  in  the  consolidated 
Northeast  order.  This  method  is  used  in 
every  other  current  marketing  area  and 
in  every  consolidated  marketing  area. 
This  represents  a  considerable  change  in 
how  milk  will  be  priced  for  those 
handlers  and  producers  whose  milk 
currently  is  priced  under  the  provisions 
of  the  New  York-New  Jersey  order. 

In  addition  to  the  different  pricing 
provisions  of  the  three  existing  orders, 
other  important  differences  and  related 
provisions  need  to  be  addressed  in  the 
Northeast  regional  order  that  will 
accomplish  file  goals  of  the  AMAA. 
These  include  what  is  commonly 
referred  to  in  the  New  York-New  Jersey 
order  as  the  "pass  through"  provision; 
the  need  for  providing  marketwide 
service  payments  in  the  form  of 
cooperative  service  payments  and 
balancing  payments  that  currently  exist 
in  the  New  York-New  Jersey  order  and 
do  not  exist  in  either  the  current  New 
England  or  Middle  Atlantic  orders. 
Additionally,  the  three  ciurent  northeast 
orders  also  provide  for  seasonal 
adjustments  to  the  Class  m  and  niA 
price. 

It  is  feir  to  observe  that  the  current 
order  most  affected  by  the  consolidation 
is  the  New  York-New  Jersey  order.  In 
addition  to  the  differences  already 
described,  certain  terms  and  provisions 
of  the  Northeast  order  are  also  different 
in  how  they  are  described  and  presented 
but  are  nevertheless  consistent  with 
existing  provisions  that  accomplish  the 
goals  of  die  AMAA.  This  is  less  of  an 
issue  for  those  entities  that  are 
accustomed  to  the  terminology  of 
provisions  used  in  the  New  England  and 
Middle  Atlantic  orders.  The  following 
presents  a  discussion  of  the 
recommended  order  provisions  and 
issues  that  are  unique  to  the 
consolidated  Northeast  order. 

Plant 

The  plant  definition  for  the 
consoUdated  Northeast  order  should 
differ  from  that  of  the  other 
consoUdated  orders  by  allowing 
stationary  storage  tanks  to  be  used  as 
reload  points.  TTiis  exception  to  the 
plant  definition  is  warranted  for  the 
consolidated  Northeast  order  due  to 
certain  unique  conditions  that  affect  the 
abiUty  of  handlers  and  haulers  to 
assemble  milk  in  an  efficient  manner 
and  subsequently  transport  it  to  a  plant 
that  actually  processes  milk  into 
finished  dairy  products,  including  fluid 
milk  products.  This  exception  would 
not  consider  the  reload  point  or  faciUty 
as  a  point  from,  which  to  price  producer 
milk.  Rather,  milk  once  assembled 


would  be  shipped  to  a  processing  plant 
where  it  would  be  priced. 

A  portion  of  the  Northeast  milk 
supply  is  derived  from  some  200  small 
dairy  forms  located  in  Maine.  Because 
much  of  this  state  is  serviced  by 
secondary  and  rural  winding  roads,  the 
current  New  England  order  has 
provided  for  reload  points  as  a  workable 
solution  to  the  inherent  hauling 
difficulties  in  transporting  relatively 
small  loads  of  milk  from  the  coimtryside 
to  reload  points  and  faciUties  with 
stationary  storage  tanks  that  do  not 
serve  as  a  pricing  point.  This  should 
continue  to  be  provided  for  in  the 
consoUdated  Northeast  order.  Not  to 
provide  this  accommodation  would 
adversely  affect  a  substantial  number  of 
smaU  producers  and  the  milk  haiUers 
that  service  them. 

Pool  Plant 

The  pool  distributing  and  pool  supply 
plant  definitions  of  the  consoUdated 
Northeast  order  use  the  standard  order 
language  format  used  in  other  orders, 
combined  with  performance  standards 
that  are  adapted  to  marketing  conditions 
in  the  Northeast. 

The  pool  distributing  plant  definition 
specifies  that  a  pool  distributing  plant 
must  have  25  percent  or  more  of  its  total 
physical  receipts  of  fluid  milk 
distributed  as  route  disposition  and  that 
at  least  25  percent  of  route  disposition 
be  within  the  marketing  area.  The  25 
percent  level  of  total  receipts  distributed 
on  routes  is  reasonably  high  enough  to 
estabUsh  a  distributing  planf  s 
association  with  the  fluid  milk  market. 
The  in-area  route  distribution 
performance  standard  level  of  25 
percent  is  adopted  because  it  tends  to 
minimize  changing  the  regulatory  status 
of  handlers  from  their  current  regulatory 
status  by  the  Federal  order  program  that 
may  result  from  the  consoUdation  of 
existing  orders.  The  25  percent  in-area 
sales  standard  is  also  a  reasonable 
measure  for  identifying  a  level  at  which 
a  distributing  plant  is  sufficiently 
associated  with  the  marketing  area. 

As  already  discussed,  the 
consolidated  Northeast  order  and  other 
nearby  consoUdated  marketing  orders 
do  not  call  for  expansion  to  include 
certain  ciurently  unregulated  areas.  This 
includes  areas  in  the  states  of  New  York, 
Pennsylvania,  Virginia,  and  the  entire 
state  of  Maine.  Some  distributing  plants 
in  these  areas  are  not  ciurently 
regulated,  or  are  only  partially  regulated 
to  the  extent  they  have  some  Class  I 
sales  in  regulated  areas.  A  25  percent  in- 
area  route  distribution  level  will  serve 
to  ensure  or  minimize  any  changes  in 
their  current  regulatory  status  under  the 
Federal  program  that  result  frtim 
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consolidation  of  the  three  northeast 
marketing  areas  into  a  single  new  order. 

Unit  pooling,  wherein  two  or  more 
plants  operated  by  the  same  handler 
located  in  the  marketing  area  can 
qualify  for  pooling  as  a  imit  by  meeting 
the  total  and  in-area  route  distribution 
requirements  of  a  pool  distributing 
plant,  is  included  in  the  consolidated 
Northeast  order.  Providing  for  imit 
pooling  provides  a  degree  of  regulatory 
flexibility  for  handlers  by  recognizing 
specialization  of  plant  operations. 

Due  primarily  to  positions  offered  by 
many  of  the  major  Northeast  dairy 
cooperatives  and  their 
recommendations  on  appropriate  pool 
supply  plant  performance  requirements, 
the  consolidated  Northeast  order  supply 
plant  performance  requirements 
initially  should  be  set  to  require  that  in 
the  months  of  August  and  December,  at 
least  10  percent  of  the  total  quantity  of 
bulk  milk  that  is  received  at  a  supply 
plant  be  shipped  to  distributing  plants. 
For  the  months  of  September  through 
November,  such  shipments  by  pool 
supply  plants  should  be  at  least  20 
percent.  To  the  extent  that  a  supply 
plant  has  met  these  performance 
requirements,  no  performance 
requirement  is  recommended  for  the 
months  of  January  through  July. 
However,  a  supply  plant  that  has  not 
met  these  performance  requirements 
will  need  to  meet  a  10  percent 
performance  requirement  in  each  of  the 
months  of  January  through  July  in  order 
to  qualify  as  a  pool  supply  jplant. 

This  decision  also  provides  for  a 
system  of  supply  plants  for  the 
consolidated  Northeast  order.  This 
provision  allows  two  or  more  supply 
plants  operated  by  the  same  handler,  or 
by  one  or  more  cooperative  associations 
to  be  qualified  for  pool  plant  status  by 
meeting  the  shipping  standards  in  the 
same  manner  as  a  single  supply  plant 
subject  to  certain  conditions.  These 
conditions  include  written  notification 
to  the  market  administrator  of  the  plants 
that  will  be  included  in  the  system,  how 
pool  status  of  plants  will  be  affected  if 
individual  plants  are  removed  from  the 
system,  and  provisions  for  adding  plants 
to  the  system. 

Producer-Handler 

The  producer-handler  definition  for 
the  consolidated  Northeast  order  limits 
receipts  to  no  more  than  150,000 
pounds  of  fluid  milk  products  from 
handlers  fully  regulated  imder  any 
Federal  order.  While  the  proposed  rule 
addressed  significant  limitations  on 
producer-handlers  with  respect  to  how 
it  distributes  their  milk,  this  decision 
removes  such  limitations.  The  intent  of 
providing  an  appropriate  producer- 


handler  definition  was  to  cause  no 
change  in  the  regulatory  status  of  any 
known  producer-handler  currently  in 
operation  in  the  Northeast  order  region. 
However,  the  three  orders  being 
consolidated  have  significant 
difiierences  in  the  extent  of  control  a 
producer-handler  must  retain  over  its 
distribution  practices.  The  current 
Middle  Atlantic  region  does  not  limit 
the  distribution  facilities  that  may  be 
used  by  a  producer-handler.  Thus,  any 
limitation  with  respect  to  distribution 
could  either  cause  a  current  producer- 
handler  to  loose  such  status,  or  may 
cause  the  need  for  a  producer-handler  to 
modify  its  business  practices.  Therefore, 
the  producer-handler  definition  adopted 
herein  removes  any  restrictions  on  how 
it  distributes  its  products. 

Also  removed  bora  the  producer- 
handler  definition  is  the  provision  that 
a  producer-handler  would  not  include 
any  producer  who  also  operates  a 
distributing  plant  if  it  is  requested  that 
their  dairy  farm  and  plant  be  operated 
as  separate  entities.  Removing  this 
component  of  the  producer-handler 
definition  tends  to  strengthen  the 
principle  that  producer-handlers  rely 
primarily  on  their  own  farm  production 
to  bear  the  biu-den  of  balancing  their 
fluid  sales  and  to  find  outlets  for  their 
surplus  production. 

Producer 

The  producer  definition  of  the 
consolidated  Northeast  order  defines 
and  describes  those  dairy  farmers  who 
are  properly  associated  with  the 
Northeast  marketing  area  and  who  will 
share  in  the  benefits  that  accrue  from 
the  marketwide  pooling  of  milk  imder 
the  order. 

The  producer  definition  establishes 
seasonal  limitations  for  determining  if  a 
dairy  farmer  is  considered  to  be  a 
producer  under  the  order.  Basically,  the 
order  prohibits  a  dairy  farmer  from 
being  a  producer  imder  the  order  during 
the  flush  production  period  if  the  dairy 
farmer  did  not  supply  the  market  during 
the  months  of  relatively  short 
production  when  milk  supplies  are 
needed  most  to  meet  fluid  demands. 
Accordingly,  the  producer  definition 
does  not  include  dairy  farmers  whose 
milk  during  any  month  of  December 
through  June  is  received  at  a  pool  plant 
or  by  a  cooperative  association  handler 
if  the  operator  of  the  pool  plant  or  the 
cooperative  association  caused  the  milk 
from  such  producer's  farm  to  be 
delivered  to  any  plant  as  other  than 
producer  milk  as  defined  in  the 
producer  milk  provision  of  the 
Northeast  order,  or  any  other  Federal 
milk  order  during  the  same  month,  in 
either  of  the  two  preceding  months,  or 


diiring  any  of  the  months  of  July 
through  November. 

Similarly,  a  dairy  farmer  would  not  be 
considered  a  producer  under  the  order 
for  any  month  of  July  through  November 
if  any  milk  of  the  dairy  farmer  is 
received  at  a  pool  plant  or  by  a 
cooperative  association  handler  if  the 
pool  plant  operator  or  the  cooperative 
association  caused  the  dairy  farmer's 
milk  to  be  delivered  to  any  plant  as 
other  than  producer  milk,  as  defined  in 
this  proposed  order,  or  in  any  other 
Federal  milk  order  during  the  same 
month. 

Producer  Milk 

The  producer  milk  definition  of  the 
consolidated  Northeast  order  follows 
the  general  structiu^  and  format  of  other 
consolidated  orders.  It  differs  from  other 
consolidated  orders  in  that  it  requires 
cooperative  handlers  to  organize  reports 
of  producer  receipts  that  originate 
outside  of  the  states  included  in  the 
marketing  area,  or  the  states  of  Maine  or 
West  Virginia,  into  reporting  units  with 
each  imit  separately  reporting  receipts. 

No  diversion  Umits  are  established  as 
they  are  in  other  consolidated  orders. 
However,  diversions  are  limited  in 
functional  terms.  The  maximum 
quantity  of  milk  that  a  supply  plant 
would  be  able  to  divert  and  still 
maintain  pool  plant  status  would  be  100 
percent  minus  the  applicable  shipping 
standard.  This  should  provide  for  a 
maximum  amount  of  flexibility  in 
marketing  milk  in  the  most  efficient 
manner  to  balance  fluid  milk  needs. 

(Component  Pricing 

The  consolidated  Northeast  order  v«ll 
employ  a  component  pricing  plan  in  the 
classified  pricing  of  milk  under  the 
order  as  previously  discussed  in  the 
BFP  section  of  this  decision.  This  is 
consistent  with  positions  taken  and 
proposals  offered  by  major  cooperative 
groups  in  the  Northeast  who  supply  a 
large  percentage  of  the  milk  needs  of  the 
market.  However,  on  the  basis  of  public 
comments,  the  consolidated  Northeast 
order  will  not  contain  a  somatic-cell 
adjustor. 

In  response  to  the  proposed  rule,  one 
major  association  representing  primarily 
milk  processors  and  dairy  product 
manufacturers  in  New  York  expressed 
opposition  to  emplojdng  a  multiple 
component  pricing  plan  in  the 
Nor&east  order.  "Thefr  objection  to  its 
adoption  is  that  it  will  be  burdensome 
for  handlers.  This  was  expressed 
primarily  as  burdens  associated  with 
changing  from  farm-point  pricing  to 
plant-point  pricing  of  milk  and  changes 
that  handlers  would  need  to  make  for 
producer  pay-roll  purposes  and  in  the 
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accounting  software  that  they  contend 
would  entail  considerable  cost  outlays. 
Also  expressed  in  opposition  to  its 
adoption  was  that  multiple  component 
pricing  does  not  &vor  fluid  milk 
handlers,  that  it  is  designed  primarily 
for  high-solids  producers  and 
manuJbcturers,  that  it  may  result  in 
manufacturers  having  to  pay  premiums 
to  attract  high-solids  milk,  and  that  it 
rewards  some  producers  while  reducing 
pay  prices  to  others. 

These  objections  are  unpersuasive. 
Multiple  component  pricing  is  a  method 
for  determining,  among  other  things, 
how  producer  milk  wiU  be  priced  under 
the  order  on  a  basis  beyond  just  skim 
milk  and  butterfat.  Components  of  milk 
have  values  that  are  recognized  by  the 
marketplace  and  producers  have 
expressed  the  desire  for  having  their  pay 
prices  adjusted  according  to  such 
values.  Nevertheless,  it  does  not  affect 
the  total  per  hundredweight  value  of 
milk.  Additionally,  multiple  component 
pricing  does  not  either  favor  or  dis&vor 
fluid  milk  handlers  as  the  multiple 
component  pricing  plan  adopted  for  the 
Northeast  order  will  continue  to  price 
Class  I  milk  on  the  basis  of  skim  milk 
and  butterfiat. 

It  should  be  noted  that  there  are  many 
multiple  component  pricing  plans 
operated  by  many  handlers  in  the 
northeast  region.  The  existence  of  such 
plans  provides  evidence  that  it  is 
appropriate  and  reasonable  to  formalize 
a  multiple  component  pricing  plan  for 
the  consolidated  Northeast  marketing 
order,  especially  when  there  is  strong 
support  for  it  by  producers.  To  the 
extent  that  there  are  so  many  similar 
plans,  it  should  not  be  particularly 
burdensome  for  a  one-time  change  by 
handlers  in  their  accoimting  systems  for 
determining  producer  payroll. 

Farm-Point  vs.  Plant  Point  Pricing 

At  issue  in  merging  the  three 
northeast  marketing  areas  is  the  use  of  . 
two  distinct  pricing  methods  for  milk. 
The  Middle  Atlantic  and  New  England 
marketing  areas  employ  a  system  of 
plant-point  pricing.  This  pricing  method 
is  also  employed  in  every  other 
marketing  area  in  the  Federal  order 
system.  Otoly  the  New  York-New  Jersey 
marketing  area  uses  what  is  called 
"farm-point"  pricing.  This  decision 
adopts  plant-point  pricing  as  the  pricing 
method  for  the  consolidated  Northeast 
order. 

Plant-point  pricing  of  milk  that  is 
pooled  under  an  order  prices  milk  f.o.b. 
the  plant  of  first  receipt.  The  cost  of 
hauling  from  the  farm  to  the  plant  is  the 
responsibility  of  the  producer.  When  the 
receiving  handler  is  also  the  hauler, 
orders  permit  the  handlers  in  making 


payments  to  each  producer  to  deduct 
hauling  costs  up  to  the  full  amount 
authorized  in  writing  by  the  producer. 

As  originally  employed  in  the  New 
York-New  Jersey  order  (Order  2),  farm- 
point  pricing  establishes  the  price  for 
milk  by  the  zone  (distance  from  market 
computed  from  the  nearer  of  the  basing 
points)  of  the  township  in  which  a 
producer's  milkhouse  is  located.  While 
termed  "farm-point,"  farms  are  grouped 
by  their  township  location  because  this 
is  the  nearest  practicable  proxy  for 
actual  farm  location.  In  fimctional 
terms,  when  a  handler  picks  up  milk  at 
a  producer's  farm,  the  handler  takes  title 
of  the  milk  at  the  time  and  point  of 
pickup.  Accordingly,  there  were  no 
adjustments  in  payments  to  producers 
to  cover  any  part  of  the  cost  of  pickup 
or  hauling  in  moving  milk  to  the 
handler's  plant.  Farm-point  pricing 
fundamentally  shifts  the  cost  of 
transporting  milk  from  the  producer  to 
the  handler.  Farm-point  pricing  has 
been  in  effect  in  Order  2  since  1961. 
While  the  fundamental  concept  of  fiarm- 
point  pricing  has  been  retained  with 
respect  to  its  overall  structure  of  mileage 
zones,  other  order  provisions  were 
adopted  subsequent  to  its  establishment 
and  modified  over  time  so  that  farm- 
point  pricing  could  remain  viable  while 
allowing  handlers  to  charge  some  of  the 
cost  of  hauling  producers'  milk  to  the 
plant  of  first  receipt. 

In  the  decision  mat  established  farm- 
point  pricing  (25  FR  8610,  Sept.  7, 
1960),  prevailing  marketing  conditions 
served  to  warrant  this  type  of  pricing 
system.  At  that  time,  the  emergence  of 
bulk-tank  milk  began  to  take  on  a  degree 
of  prominence  in  the  milk  supply  of 
Order  2.  Prior  to  the  adoption  of  ferm- 
point  pricing  (1959),  about  8  percent  of 
the  producers  had  bulk  tanks, 
accounting  for  at  least  14  percent  of  the 
volume  of  milk  associated  with  the 
market.  About  92  percent  of  producers 
delivered  their  milk  at  their  own 
expense  directly  to  plants  in  40  quart 
cans.  Most  of  the  milk  can-delivered 
was  fitim  forms  within  a  radius  of  not 
more  than  15  miles  fi-om  the  plant.  The 
milk  of  producers  who  had  converted  to 
biUk  tai^,  in  some  instances,  was 
hauled  more  than  200  miles  from  farm 
to  city  plants,  but  the  majority  of  bulk 
tank  milk  was  moved  much  shorter 
distances  to  coimtry  receiving  plants. 
The  decision  cited  that  in  October, 
1959,  milk  was  received  from  49,719 
producers  at  691  plants. 

When  milk  was  delivered  in  cans  to 
a  handler's  plant,  the  plant  was  the 
location  at  which  milk  was  weighed, 
sampled  for  butterfat  and  quality,  and 
where  cans  were  washed.  It  was  at  the 
plant  that  milk  was  accepted  or  rejected. 


It  was  the  place  where  milk  was  cooled 
and  co-mingled  with  other  individual 
producer's  milk.  More  importandy,  it 
was  the  place  where  control  of  the  milk 
passed  from  producer  to  the  plant 
operator  or  from  which  the  milk  was 
moved  by  the  plant  to  other  plants  for 
fluid  or  manu&cturing  uses.  Minimum 
prices  required  by  the  order  to  be  paid 
by  handlers  were  adjusted  for  the 
location  of  the  plant  at  which  milk  was 
received  from  dairy  farmers. 

Bidk  tank  milk  brought  a  set  of  new 
factors.  When  milk  was  transferred  from 
a  producer's  bulk  tank  to  the  hauler,  the 
point  of  transfer  was  also  the  point 
where  several  functions  are  performed. 
Milk  in  a  producer's  bulk  tank  has 
already  been  cooled,  and  therefore  is  not 
subject  to  the  early  delivery  deadlines. 
The  weight  of  milk  was  determined  at 
the  bulk  tank,  and  samples  were  taken 
for  butterfat  and  quaUty.  It  was  also  here 
that  the  individual  producer's  milk  was 
rejected  or  accepted  and  lost  its  identity 
by  being  co-mingled  with  other  milk. 

Numerous  problems  arose  in 
regidating  the  handling  of  bulk  tank 
milk  in  an  order  where  pooling 
depended  upon  direct  delivery  from  the 
farm  to  a  pool  plant  and  under  which 
Tninimiim  class  prices  and  the  uniform 
prices  to  be  paid  to  producers  was 
reflective  of  the  location  of  the  plant 
where  defivery  was  made: 

1.  Administrative  problems  associated 
with  bulk  tank  handling  arose, 
partictdarly  where  and  when  milk  was 
regarded  to  have  been  received.  Bulk 
tank  milk  provided  the  opportunity  to 
deliver  milk  to  different  plants,  some 
pool  and  some  nonpool.  Where  a  given 
tank  load  of  milk  was  unloaded  if  it 
went  to  two  or  more  plants  of  the  same 
or  different  handlers  on  the  same  day 
was  difficult  to  determine. 

2.  The  incentive  arose  (because  of  the 
administrative  difficidty  of  determining 
when  and  where  milk  was  received)  for 
handlers  to  behave  in  a  way  that  would 
residt  in  the  mayimnni  exclusion  of 
milk  frt3m  the  pool  for  fluid  use  outside 
the  marketing  area. 

3.  The  incentive  arose  for  the 
maximum  inclusion  in  the  pool  of  milk 
in  fluid  and  manuJhcturing  uses. 

4.  The  incentive  and  opportunity 
arose  for  handlers  to  select  one  of 
several  plants  for  receipt  of  bulk  tank 
milk,  with  or  without  manipulation  of 
hauling  charges.  This  distorted  and 
impinged  upon  the  effectiveness  of  the 
minimum  price  provisions  of  the  order, 
especially  in  the  case  of  relatively  long 
hauls  of  bulk  tank  milk. 

The  1961  decision  that  established 
farm-point  pricing  provided  eight' 
scenarios  that  demonstrated  how 
handlers  behaved  so  as  to  minimize 
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their  pricing  obligations  to  producers. 
Most  of  the  scenarios  arose  from  the 
inability  to  determine  when  milk  was 
received  at  a  plant.  In  order  to  mitigate 
such  circimistances,  several  things  were 
done.  Foremost  was  the  establishment 
of  farm-point  pricing  on  the  basis  of 
bulk  tank  imits  and  the  designation  of 
each  bulk  tank  unit  as  either  a  pool  or 
nonpool  unit  and  defining  the 
circumstances  under  which  such 
designations  could  be  changed. 

The  pricing  of  milk  at  the  farm 
eliminated  the  incentive  for  handlers  to 
attempt  to  make  it  appear  that  the  plant 
of  receipt  was  other  than  the  plant 
where  milk  is  actiially  received  and 
handled.  It  was  made  crystal  clear  that 
delivery  and  receipt  of  bulk  milk  takes 
place  at  the  farm.  Once  acquired  by  the 
handler,  the  plant  or  plants  to  which  the 
milk  may  be  delivered  depended  on 
decision  of  the  handler,  not  the 
producer.  Under  these  circumstances, 
where  the  milk  was  actually  used  was 
not  a  factor  to  be  reflected  in  the 
minimum  producer  price.  The  operator 
of  the  bulk  tank  unit  was  defined  as  the 
handler  and  the  point  of  receipt  of  milk. 
This  entity  was  responsible  for 
establishing  the  unit,  and  it  held  the 
responsibility  for  reporting,  accoimting, 
pooling  and  paying  producers. 
Additionally,  the  decision  concluded 
that  the  price  at  which  the  farm  bulk 
tank  is  accoimted  for  to  the  pool  should 
be  the  TninimiiTn  class  price  adjusted  for 
location  of  the  &rm,  and  that  pa)rments 
by  handlers  directly  to  producers  be 
adjusted  to  reflect  all  location 
differentials  based  on  where  farms  are 
located  and  where  bulk  tank  milk  was 
received. 

A  proposal  that  would  have  allowed 
a  taiik  truck  service  charge  authorized 
by  the  producer  but  not  in  excess  of  20 
cents  per  himdredweight  (cwt.),  and 
establish  that  payments  to  cooperatives 
which  serve  as  handlers  operating  a 
bulk  tank  unit  should  be  at  the  price 
reflecting  transportation  and  (the  then 
existing)  direct  delivery  differential 
applicable  at  the  handler's  plant  where 
milk  is  delivered  by  the  cooperative  was 
not  incorporated  into  the  order.  At  that 
time,  it  was  found  that  plant  hauling 
charges  averaged  nearly  20  cents  per 
cwt.  This  was  offered  as  rationale  for  a 
negotiable  20  cent  per  cwt.  charge  by 
handlers  for  hauling.  Argimients  not 
withstanding,  the  underlying  concejrts 
embodied  in  farm-point  pricing  caused 
the  Department  to  not  allow  for  any 
hauling  deduction  by  handlers. 

Shortly  after  the  implementation  of 
farm-point  pricing,  the  need  to  amend 
the  order  to  keep  farm-point  pricing 
viable  arose.  The  first  occurrence  was  in 
1963.  In  the  1963  decision  (28  FR 


11956,  Oct.  31, 1963),  it  was  noted  that 
there  had  been  significant  changes  in 
marketing  conditions  that  arose  from 
establishing  farm-point  pricing  in  1961. 
These  included  the  reduction  in 
premiums  to  bulk  tank  producers  in 
general;  the  reluctance  of  proprietary 
handlers  to  receive  bulk  tank  milk  from 
individual  producers  because  of  the 
hauling  costs  they  woidd  incur;  the 
differences  in  pricing  can  and  bulk  tank 
milk;  and  a  slowdown  in  the  trend  of 
conversion  from  can  milk  to  bulk  tank 
milk.  The  1963  decision,  in 
acknowledgment  of  changing  marketing 
conditions,  incorporated  an  authorized 
10-cent  per  cwt.  charge  for  haxiling 
under  the  Order,  provided  that 
producers  authorized  this  maximum 
level  in  writing. 

In  the  1963  decision,  the  Secretary 
found  that  allowing  for  a  limited 
authorized  service  charge  for  hauling 
bulk  tank  milk  at«  maximum  rate  of  10 
cents  per  cwt.  was  sufficient.  This  was 
largely  based  on  the  fact  that  handlers 
were  not  then  charging  for  bulk  tank 
pickup  and  hauling,  but  rather  were 
paying  premiums  for  bulk  tank  milk. 
Additionally,  can-milk  direct  delivered 
by  producws  to  plants  was  still  very 
much  the  norm.  While  bulk  tank  milk 
was  growing,  it  had  not  yet  accounted 
for  a  majority  of  milk  pooled  on  the 
order. 

This  decision  raised,  for  the  first  time 
with  respect  to  farm-point  pricing,  the 
maintenance  of  orderly  conditions  and 
uniform  pricing  to  handlers  on  all  milk 
priced  and  pooled  under  the  order. 
Because  bulk  tank  milk  is  priced  by 
township  zone,  (the  best  proxy  few  a 
farm's  location)  all  farms  in  any 
particular  township  have  the  same  value 
assigned  to  their  milk.  However,  the 
decision  found  it  necessary  to  reflect 
appropriate  uniform  pricing  of  bulk  tank 
milk  because  it  has  differing  values 
dependent  on  the  accessibility  and 
relative  location  of  individual  farms 
within  the  township.  With  this  finding, 
it  was  determined  that  responsibility  for 
hauling  to  the  township  pricing  point 
should  be  borne  by  the  producer  with 
appropriate  safeguards  to  protect  the 
producer.  Therefore,  a  maximum 
negotiable  hauling  charge  from  handlers 
of  10  cents  per  cwt.  was  brought  under 
the  order. 

By  1970,  marketing  conditions  in  the 
New  York-New  Jersey  market  had 
changed  to  the  point  where  handlers 
were  authorized  to  receive  a  full  10-cent 
hauling  credit  for  each  cwt.  of  bulk  tank 
milk  which  was  disposed  of  for 
manufacturing  uses.  Additionally,  the 
negotiable  10-cent  hauling  charge  to 
producers  for  a  handler's  cost  offset 
established  by  the  1963  decision  was 


retained.  However,  the  10-cent 
negotiable  limit  was  limited  to 
manufactiuing  milk.  Can-milk  at  this 
time  represented  about  25  percent  of  the 
total  amoimt  of  milk  pooled  in  Order  2, 
with  the  balance  being  bulk  tank  milL 

Proponents  supporting  this  change  to 
the  order  claimed,  and  the  decision 
affirmed,  that  die  manufacturing  price 
for  milk  in  Order  2  was  not  properly 
aligned  with  manufacturing  class  prices 
in  adjacent  Federal  orders.  In  this 
decision  (35  FR  15927,  Oct.  9, 1970)  the 
Secretary  found  that  to  the  extent  that 
Order  2  handlers  had  borne  the 
transportation  costs  associated  with  die 
pickup  and  movement  of  bulk  tank milk 
used  in  manufacturing  from  the  farm  to 
the  plant.  Order  2  handler  costs 
exceeded  the  price  which  handlers  in 
adjacent  order  markets  were  reqmred  to 
pay  for  milk  used  in  manufacturing.  By 
adopting  this  transportation  credit  for 
handlers,  there  was  no  need  to  adopt 
other  proposals  that  would  have 
lowered  die  manufacturing  price  for 
nulk  under  the  other  northeastern 
orders  or  lower  the  Class  I  price  for  milk 
in  Order  2  as  had  been  proposed. 

By  1977,  some  16  years  after  the 
adoption  of  farm-point  pricing, 
marketing  conditions  had  changed  again 
and  the  issue  of  providing  for  more 
equitable  competition  among  handleors 
both  within  the  Order  2  market  and 
between  other  orders  took  on  primary 
importance.  By  this  time,  can-milk  was 
about  3  percent  of  the  market,  with  the 
balance  represented  by  bulk  tank  milk, 
the  near  inverse  of  the  marketing 
conditions  prevailing  in  1961.  "The 
transportation  credit  that  had  been 
established  for  handlers  in  the  1970 
decision  for  manufacturing  milk  was 
now  extended  to  all  milk  received  by 
handlers.  The  transportation  credit  was 
increased  to  15  cents  per  cwt.,  plus  an 
additional  15-cent  maximum  negotiable 
credit  above  the  "automatic"  15  cents 
because  total  average  transportation 
costs  were  found  to  be  about  30  centa 
per  cwt.  For  reascms  nearly  identical  to 
the  1963  and  1970  decisions, 
"formalizing"  the  negotiable  hauling 
charge  was  not  adopted  because  of 
needed  flexibihty  in  accounting  for  milk 
movements  from  the  farm  to  the 
township  pricing  point  (42  FR  41582, 
Aug.  17, 1977).  In  that  decision  the 
Secretary  also  raised  the  direct  delivery 
differential  frt>m  5  cents  to  15  cents  per 
cwt.  in  the  1-70  mile  zone  for  can-milk 
delivered  by  farmers  to  plants  within 
this  zone,  and  changed  the 
transportation  adjustment  rate  from  1.2 
cents  per  cvrt.  for  each  10  miles  to  1.5 
cents  per  cwt.  for  each  10-mile  zone 
beyond  the  201-210  zone,  and  1.8  cents 
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per  cwt.  for  each  10-miIe  zone  within 
the  201-210  mile  zone. 

Cooperatives  were  of  the  strong 
opinion  that  the  cost  of  milk  assembly 
and  transportation  are  the  marketing 
costs  of  the  handler  and  not  producers. 
However,  they  also  indicated  that 
changes  were  warranted  in  the  order 
because  of  the  failure  of  neighboring 
markets  to  adopt  farm-point  pricing. 

Comparative  examples  of  handler 
price  inequities  with  respect  to  their 
cost  of  milk  was  amply  demonstrated 
for  both  intra  and  inter  market 
situations.  With  respect  to  inappropriate 
price  alignment  between  orders,  the 
competitive  relationships  between 
Order  2  and  Order  4  were  closely 
examined.  On  intra-order  movements  of 
milk,  it  was  shown  that  Class  I  handlers 
in  New  York  City  had  a  significantly 
lower  prociu^ment  cost  for  direct-ship 
over  bulk  tank  milk  because  bulk  tank 
milk  from  "distant"  supply  plants  had 
higher  transfer  and  over-the-road 
hauling  costs.  Supply  plant  milk  at  the 
city  represented  about  80  percent  of 
milk  receipts  at  city  plants.  The  inter- 
market  situation  demonstrated  that 
handlers  in  Philadelphia  accounted  for 
milk  at  prices  lower  than  New  York 
handlers.  Order  4  handlers  were  in  a 
position  to  establish  lower  resale  prices 
for  fluid  milkjthan  their  competitors  in 
the  New  York  market  because  the 
burden  of  increased  hauling  costs  fell 
largely  on  Order  2  handlers.  As  in  1970, 
other  proposals  were  denied  in  light  of 
adopting  the  15-cent  hauling  credit  for 
handlers.  These  other  proposals 
included  lowering  Class  I  and  the 
manufacturing  price  for  milk  in  the 
order  by  15  cents  per  cwt. 

By  1981,  bulk  tank  milk  accoimted  for 
nearly  the  entire  milk  supply  pooled  on 
Order  2 — about  99.6  percent.  As  the 
result  of  a  hearing  held  in  June  1980,  in 
the  final  decision  (FR  46  33008,  Jime  25, 
1981)  the  Secretary  again  amended  the 
transportation  credit  provisions  of  the 
order.  The  15  cents  per  cwt  credit  for 
handlers  was  retained;  however,  the  15- 
cent  negotiable  transportation  service 
charge  was  modified  to  allow  handlers 
to  negotiate  with  producers  for  any 
farm-to-first  plant  hauling  cost  in  excess 
of  the  15-cent  transportation  credit,  plus 
"the  amoimt  that  the  class  use  value  of 
the  milk  at  the  location  of  the  plant  of 
first  receipt  was  in  excess  of  its  class  use 
value  at  the  location  where  milk  was 
received  in  the  bulk  tank  unit  from 
which  the  milk  was  transferred." 
According  to  the  1981  decision,  this 
amendment  would  adjust  haiiling 
allowances  for  handlers  to  more  closely 
relate  the  location  value  of  milk  to  the 
costs  inciured  in  transporting  milk  from 
farms  and  country  plants  to  distributing 


plants  in  the  major  consumption  areas 
of  the  market.  Additionally,  the  decision 
indicated  that  this  change  was  necessary 
to  reflect  current  marketing  conditions 
and  permit  a  more  equitable  competitive 
situation  for  regulated  handlers,  both  on 
an  intra  market  and  inter  market  basis. 
The  decision  also  applied  a  15-cent 
direct  dehvery  differential  for  bulk  tank 
milk  received  at  plants  within  70  miles 
of  New  York  City  on  the  basis  that  a 
direct  delivery  chfferential  is  applicable 
to  milk  received  in  cans  at  a  plant  in  the 
1-70  mile  zone. 

In  the  1981  decision,  the  Secretary 
foimd  that  the  majority  of  milk  moved 
to  distributing  plants  in  1979  from  the 
1-70  mile  zone  moved  directly  from 
farms.  This  accounted  for  about  58 
percent  of  the  milk  in  this  zone  with  48 
percent  being  reloaded.  Moreover,  the 
decision  found  that  Order  2  plants 
located  in  northern  New  Jersey  received 
direct  shipped  milk  as  did  handlers 
located  in  Order  4.  Thus,  inter  market 
price  alignment  needed  to  be  structured 
primarily  on  the  basis  of  handlers 
obtaining  direct  shipped  milk. 

A  federation  of  cooperative 
associations  representing  Order  4 
producers  proposed  that  Order  2  be 
amended  to  return  to  plant-point 
pricing,  with  the  direct  delivery 
differential  being  reduced  to  10  cents 
per  cwt,  and  that  the  Class  I  differential 
at  the  base  zone  of  Order  2  be  increased 
from  the  $2.25  level  then  in  effect,  to 
$2.40.  This  federation  of  cooperatives 
believed  that  this  "package"  of  order 
modifications  would  provide  for  proper 
price  alignment  between  Order  2  and 
Order  4.  While  the  decision  did  apply 
different  transportation  rates  at  a  rate  of 
1.8  cents  per  cwt.  outside  the  base  zone 
of  the  Order  (201-210)  and  a  rate  of  2.2 
cents  per  cwt.  inside  the  base  zone,  it 
did  not  provide  for  a  return  to  plant- 
point  pricing. 

While  the  decision  did  not  adopt 
plant  point  pricing,  the  decision  did 
acknowledge  that  the  amendments 
adopted  tended  to  establish  plant 
pricing  with  respect  to  the  classified 
prices  to  handlers.  However,  farm-point 
pricing  was  retained  with  respect  to 
how  producers  were  paid.  With  this 
being  the  case,  the  basic  substantive 
difference  between  the  amendments  and 
plant  pricing  is  the  impact  on  the 
movement  of  milk  to  higher-priced 
zones  for  manufacturing  use.  Under 
plant  pricing,  the  TniniiniiTn  uniform 
price  payable  to  producers  applies  at  the 
location  of  the  plant  of  first  receipt  and 
handlers  receive  a  creoUt  frt>m  the 
producer  settlement  fund  at  such 
uniform  price.  The  decision  also 
concluded  that  plant-point  pricing  for 
producers  would  provide  a  greater 


incentive  to  haul  direct-shipped  milk  to 
city  plants  for  manufactiuing  uses,  since 
there  would  be  a  credit  from  the  pool  for 
the  full  amoimt  by  which  the  uniform 
price  transportation  differential  at  the 
city  plant  exceeds  the  transportation 
differential  for  the  zone  of  the  bulk  tank 
unit.  Adopting  plant-point  pricing  for 
producers  wovdd  have  had  the  effect  of 
encouraging  milk  to  move  long 
distances  to  city  plants  for 
manufactiiring  uses  when  transportation 
savings  could  be  realized  if  such  milk 
stayed  nearer  to  manufacturing  plants 
generally  located  in  the  milkshed. 

Farm-point  pricing  heis  undergone 
many  evolutionary  changes  from  its 
inception  in  1961.  The  original  rationale 
for  farm-point  pricing,  free  hauling  and 
the  administrative  difficulty  of 
determining  when  milk  from  bulk  tank 
units  was  received  seems  far  removed 
from  present-day  marketing  conditions 
and  the  rationale  for  continuing  it. 
There  were  a  number  of  years  that 
hearings  were  necessary  to  first 
recognize  that  the  burden  of 
transportation  costs  rested  with 
handlers.  This  resulted  in  handlers 
being  able  to  successfully  argue  that 
with  this  burden,  it  became  much  more 
difficult  for  the  order  to  establish  and 
maintain  uniform  prices  to  handlers  as 
required  by  section  608(5){c)  of  the 
AMAA.  This  is  evidenced  by  the  nature 
of  the  decisions  of  1963, 1970, 1977, 
and  1981.  Much  "repair"  to  other  order 
provisions  were  also  needed  to  retain 
farm-point  pricing. 

Few  comments  were  received  in 
response  to  the  reconmiended  adoption 
of  plant-point  pricing  by  current  C^er 
2  entities.  One  New  Jersey  entity 
thought  that  its  elimination  would 
eventually  lead  to  increased  hauling 
costs  borne  by  producers.  Another 
comment  received  horn  a  trade 
organization  representing  fluid  milk 
processors  and  dairy  product 
manufacturers,  thought  that  too  much 
emphasis  was  placed  on  the  "bee- 
hauling"  to  the  detriment  of  other 
desirable  features  embodied  in  farm- 
point  pricing.  Most  important  was  this 
entity's  view  that  farm-point  pricing 
provides  for  increased  flexibility  and  in 
providing  for  automatic  incentives  for 
the  most  efficient  hauls  of  milk  for/by 
handlers  in  assembling  and  moving 
milk  while  not  affecting  the  price  paid 
to  dairy  farmers. 

The  arguments  for  retaining  farm- 
point  pricing  are  not  persuasive  in  light 
of  the  detailed  discussion  on  the  entire 
Ufe-cycle  of  its  history  discussed  above. 
This  is  not  to  discoimt  the  importance 
of  the  certain  desirable  features  of  ferm- 
point  pricing  that  led  to  its  adoption 
and  that  have  been  articulated  over  the 
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years  for  its  retention  in  the  New  YoA- 
New  Jersey  mariceting  area. 
Nevntheless,  faim-point  pricing  has 
outlived  its  intendcKl  purpose  and  the 
Secretary  determines  that  it  will  not  be 
retained  in  a  consohdated  Northeast 
cmler. 

The  Need  for  a  Producer-Price 
Mechanism 

As  discussed  above,  farm-point 
pricing  for  producers  did  provide  some 
rational  pricing  incentives  to  promote 
efficiency  within  the  Ordw  2  marketing 
area.  This  can  reasonably  be  simuned  up 
by  concluding  that  farm-point  pricing 
would  not  provide,  as  plant-point 
pricing  would.  incentives  to  haul  direct- 
shipped  milk  to  city  plants  for 
manu&cturing  uses,  since  there  would 
not  be  a  credit  from  the  pool  for  the  foil 
amoimt  by  which  a  imiform  price 
transportation  differential  at  the  city 
plant  exceeds  the  transportation 
difiiarential  for  the  zone  of  the  bulk  tank 
unit  Adopting  plant  pricing  would  have 
had  the  effect  of  encouraging  milk  to 
move  long  distances  to  city  plants  for 
manufacturing  uses  when  transportation 
savings  could  be  realized  if  such  milk 
stayed  nearer  to  manufacturing  plants 
generally  located  in  the  milkshed. 
In  an  effort  to  address  the  dairy 
industry  structures  that  have  evolved 
over  the  past  four  decades  in  the  three 
current  northeast  marketing  areas, 
efforts  were  imdertaken  by  a  major 
group  of  dairy  ftirmer  cooperatives  in 
the  northeast  to  address  what  the 
pricing  implications  are  to  producers 
and  handlers  as  the  region  moves  to  a 
unified  plant-point  pricing  method. 
This  has  resulted  in  a  proposal  by  the 
Association  of  Dairy  Cooperatives  in  the 
Northeast  (ADCNE)  that  include  St. 
Albans  Cooperative  Creamery,  Inc., 
Land  O'Lakes,  Upstate  Farms 
Cooperative,  Inc.,  Agri-Mark,  Inc.,  Dairy 
Farmers  of  America,  Inc.,  Dairylea 
Cooperative  Inc.,  and  Maryland  & 
Virginia  Milk  Producers  Cooperative 
Association  Inc.  These  dairy  farmer 
cooperatives  account  for  well  over  half 
of  the  milk  that  would  be  pooled  and 
priced  under  the  proposed  consolidated 
Northeast  order.  Their  proposal  calls  for 
establishing  a  producer  differential 
structiire  that  would  "overlay"  the  Class 
I  differential  structure  that  would  apply 
in  the  consolidated  Northeast  order. 

The  structure  proposed  is  a  county- 
based  plant-point  price  structure, 
providing  for  14  zones  that 
accommodate  the  need  to  reflect 
existing  and  longstanding  competitive 
price  relationships  among  plants,  while 
integrating  the  fum  and  plant  point 
pricing  systems  currently  used  in 
Orders  1.  2,  and  4  and  with  ciirrently 


state-regulated  areas  that  &U  outside  of 
the  proposed  mariieting  area.  Further, 
the  ADCNE  pft>posed  i»ices  at  the  m^or 
cities  in  the  Northeast,  including 
Boston,  New  York  Qty,  Philadelphia, 
Baltimore,  and  Washington,  D.C, 
included  specific  Class  I  difiiarential 
levels  that  are  somewhat  difiisrent  from 
those  i»esented  in  the  Option  lA  Class 
I  price  surface.  For  example,  the 
recommended  decision  recommended  a 
New  Yori:  aty  Qass  I  differential  of 
$3.15,  while  ADCNE  proposed  $3.20.  In 
genial,  the  ADCNE  proposal  assumed 
that  the  Class  I  diffsrential  structure  that 
would  be  adopted  was  Option  lA. 
which  is  the  Class  I  pricing  option  they 
strongly  support,  and  also  is  the  Class 
I  pricing  option  overwhelmingly 
supported  in  public  comments  received 
from  interested  parties  from  the 
northeast. 

With  respect  to  a  producer  diffisrential 
surface,  the  ADCNE  proposed  that  a 
debit  of  5  cents  per  cwt.  be  made  to  the 
blend  price  applicable  at  non- 
distributing  plants  in  certain  zones.  The 
need  for  the  debit,  according  to  the 
ADCNE  proposal,  is  to  make  deliveries 
to  distributing  plants  somewhat  more 
attractive  to  producers,  while  decreasing 
the  amount  by  which  manufacturing 
plants  draw  on  the  marketwide  pool  for 
transportation  values,  offering  also  that 
such  a  debit  is  economically  justified 
and  authorized  by  the  AMAA. 
According  to  ADCNE,  it  is  distributing 
plants  Aat  provide  the  revenue — in  the 
form  of  Class  I  values — ^which  form  the 
blend  price  paid  to  producers. 
Deliveries  to  manufacturing  plants  do  ' 
not  contribute  to  increasing  Ae  value  to 
the  marketwide  pool.  The  debit, 
according  to  ADCNE.  is  a  reflection  in 
part  of  the  Order  2  system,  which  has 
priced  some  50  percent  of  the  milk  in 
the  northeast  region,  and  which  does 
not  provide  location-based 
transportation  payments  for  movements 
from  farms  to  manufacturing  plants.  The 
ADCNE  proposal  provides  Aat 
deliveries  to  Class  I  plants  are  rewarded 
under  this  system  with  an  additional  5- 
cent  payment  from  the  pool  for  the 
marketwide  benefit  coniferred  by  a 
distributing  plant's  utilization. 

For  the  Western  New  York  State  order 
area,  ADCNE  also  proposed  a  broad  area 
in  which  a  producer  differential  of  $2.40 
per  cwt.  to  producers  would  be  payable 
on  deliveries  of  producer  milk  at  all 
plant  locations  in  this  area.  This  portion 
of  the  price  surface  proposed  by  ADCNE 
purports  to  be  reflective  of  the  major 
historical  movements  of  milk  from  east 
to  west  in  the  region  which  returned  the 
eastern  farm  point  price  to  dairy  farmers 
under  Order  2's  farm-point  price 
system,  and  that  the  Western  New  York 


State  order  has  not  had  any  location 
differentials,  thereby  establishing  a 
"flat"  price  surface  in  the  area.  If  those 
plants,  for  producer  i»icing  purposes, 
w«e  zoned  lower  in  value  reflecting  the 
westeriy  and  northei^  distance  from 
New  York  City  or  Philadelphia.  ADCNE 
is  of  the  view  that  the  ability  of  both 
distributing  and  supply  plants  to  attract 
an  adequate  supply  of  milk  could  be  in 
jeopardy.  Furthermore,  the  expectation 
that  Class  I  utilization  of  &e  proposed 
Mideast  orda  wrill  be  nearly  10  percent 
higher  than  the  Class  I  utilization  in  the 
Northeast  ordm  was  also  offered  in 
support  of  the  ADCNE-proposed 
producer  difiinential  level  in  this  area. 

The  ADCNE  proposal  also 
recommended  producer  differential 
levels  in  areas  mat  they  believed  should 
be  included  in  either  the  consolidated 
Northeast  order  at  the  Mideast  order. 
Additionally,  the  ADCNE  proposal  also 
addressed  producer  differential  levels  at 
other  locations  outside  of  the  Northeast 
r^on. 

Additional  supporting  and  amplifying 
comments  woe  also  provided  by 
Dairylea.  These  comments  supported 
the  major  themes  offered  in  the  ADCNE 
proposal  for  a  producer  differential 
overlay  to  Class  I  differential  levels. 
Dairylea  stated  that  moving  directly  to 
a  plauQt-point  pricing  method  would 
accentuate  "existing  inequities  and 
market  dysfunctions."  Dairylea  further 
commented  that  a  plant-point 
differential  schedule  would  maintain 
current  inter-plant  price  differences  in 
the  current  New  En^and  and  Middle 
Atlantic  orders,  but  would  worsen  them 
for  New  York  manufacturing  plants, 
many  of  which  are  cooperatively 
owned.  Their  view  of  the  ADCNE 
pricing  proposal  was  that  it  maintains 
economic  incentives  for  milk  to  move  to 
Class  I  distributing  plants,  would 
provide  for  more  balanced  procurement 
equity  among  competing  manufacturing 
plants,  maintains  equitable  producw 
pricing  when  milk  is  marketed  by 
transporting  it  from  a  higher  priced  zone 
to  a  lower  priced  zone,  and  provides  a 
structure  that  allows  for  adequate  blend 
price  levels  in  all  areas  of  the  Northeast 
milkshed. 

Dairylea  further  commented  that 
imder  plant-point  pricing,  existing 
"near-in"  manufacturing  plants  (plants 
located  in  a  relatively  high  difiiarential 
location)  would  enjoy  a  procurement 
advantage  relative  to  their  competitors 
that  are  located  in  a  lower-priced 
location.  Dairylea  recommended 
narrowing  the  price  differences  between 
manufacturing  plants  that  compete  for 
producer  milk.  To  do  this.  Dairylea 
supported  lowering  producer 
diflimrwntials  for  manufacturing  plants 
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that  are  located  in  high-valued  locations 
and  increasing  those  differentials  at 
manufacturing  plants  in  areas  that  have 
lower  location  values.  Dairylea 
advocated  the  ADCNE  proposal  for  a 
producer  differential  that  is  5  cents 
lovtrer  than  those  of  Class  I  plants  when 
such  plants  are  located  in  the  same 
pricing  zones.  Dairy  lea's  view  of  this 
design  results  in  maintaining,  or  slightly 
increasing,  producer  differentials 
applicable  at  Class  I  plants  and  reducing 
those  applicable  at  "near-in" 
manufacturing  plants.  At  the  same  time, 
this  wovdd  provide  for  increasing 
producer  differentials  at  manufactiuing 
plants  in  central,  western,  and  northern 
New  York.  According  to  Dairylea,  this 
producer  pricing  surface  woiild  present 
a  more  equitable  marketing  environment 
than  strict  plant-point  pricing  ciurently 
employed  in  Orders  1  and  4,  while  at 
the  same  time  not  threatening  the 
viability  of  manufacturing  plants  in 
those  areas  of  a  consolidated  Northeast 
marketing  area. 

A  major  theme  of  Dairylea  was  its 
view  that  Federal  milk  orders  and  their 
provisions  should  foster  an  environment 
imder  which  manufacturing  plants  are 
provided  equal  cost  and  prociuement 
ability,  and  not  disfavor  such 
maniifactiiring  plants  located  in  high 
milk  production  areas  where  Class  I 
differentials  are  lower.  Dairylea  also 
stated  that  the  final  rule  of  1991  that 
realigned  intra-order  prices  in  Order  2 
resulted  in  harm  to  producers  in 
northern  and  western  New  York.  While 
it  is  not  appropriate  to  specifically 
revisit  this  issue  and  decision  here, 
official  notice  is  taken  of  the  final 
decision  (55  PR  50934,  December  11, 
1990)  that  realigned  Class  I  differentials 
in  the  three  existing  northeast  marketing 
areas. 

Comments  supporting  the  ADCNE 
proposal  for  a  producer  pricing  svuiace 
were  also  offered  by  Upstate  Farms 
Cooperative,  Inc.  The  Upstate  Farms 
views  served  to  reiterate  the  major 
themes  developed  in  the  ADCNE 
proposal. 

Agri-Mark,  a  part  of  ADCNE,  filed 
separate  and  dissenting  views  on  the 
ADCNE  proposal.  Conceptually,  Agri- 
Mark  noted  that  plant  and  farm-point 
pricing  are  different,  but  noted  further 
that  the  differences  are  not  always 
unfavorable.  Agri-Mark  submitted  that 
under  plant-point  pricing,  all  producers 
shipping  to  die  same  plant  receive  the 
same  minimum  order  blend  price 
regardless  of  where  their  farm  is  located. 
Under  farm-point  pricing,  farmers 
shipping  to  die  same  plant  receive 
different  prices  under  the  order 
depending  on  where  their  farm  is 
located.  Farms  closer  to  New  York  City, 


Agri-Mark  noted,  receive  a  higher  price 
than  farms  farther  from  the  city,  even 
though  their  milk  ends  up  in  the  same 
place. 

Agri-Mark  noted  that  most 
manufacturing  plants,  especially  cheese 
plants,  were  built  in  the  northeast  prior 
to  the  adoption  of  farm-point  pricing 
and  not  in  response  to  it.  Rather,  says 
Agri-Mark,  these  plants  were  built  at 
their  present  locations  because  of  their 
proximity  to  abundant  milk  supplies. 
The  procurement  problems  for 
manufacturing  plants  that  Order  2 
entities  alert  us  to  did  not  arise  in  New 
England  manufacturing  plants  imder 
plant-point  pricing  even  though  these 
plants  were  located  as  far  north  as 
possible  within  the  milkshed  for  New 
England. 

Simply  put,  Agri-Mark  believes  that 
rather  than  decreasing  the  differential 
between  manufacturing  plants  and  city 
distributing  plants,  an  increase  is 
justified,  l^ey  are  also  of  the  opinion 
that  manufacturing  plants  located  far 
from  higher-priced  zones  will  maintain 
an  advantage  even  with  the  adoption  of 
strict  plant-point  pricing  because  this 
milk  does  not  need  to  travel  long 
distances  to  reach  manufactiuing  plants. 
Agri-Mark  indicates  that  the  ADCflE 
proposal  would  cause  Agri-Mark 
producers  to  receive  lower  prices  that 
competitive  price  relationships  do  not 
warrant. 

The  Agri-Mark  view  of  Federal  milk 
marketing  orders  differed  substantially 
from  the  views  expressed  by  Dairylea. 
Agri-Mark  stated  that  the  role  of  Federal 
milk  marketing  orders  is  to  treat  all 
producers  equitably  relative  to  how 
their  milk  is  used  and  not  to  weaken 
price  integrity  by  causing  destructive 
competition  among  producers  for  sale  to 
Class  I  outlets.  This  is  best 
accomplished,  according  to  Agri-Mark, 
with  appropriate  pooling  requirements 
and  Class  I  differentials  to  satisfy  the 
Class  I  demands  of  the  market.  Agri- 
Mark  fears  that  if  the  regidatory  pricing 
plan  gives  a  distributing  plant  an 
advantage  over  a  cooperative 
manufacturing/balancing  plant  in  the 
same  zone,  that  plant  can  use  this 
advantage  for  itself  instead  of  passing  it 
along  to  farmers  to  offset  transporting 
their  milk  to  market. 

Lasdy,  in  their  opposition  to  the 
ADCNE  proposal,  Agri-Mark  noted  that 
no  maniifacturing  plant  has  been  built 
in  any  city  zone  for  decades,  noting  that 
the  only  significant  plants  in  such  areas 
for  the  nordieast  are  older  plants 
producing  nonfat  dry  milk  and  butter 
and  which  serve  to  balance  the  Class  I 
needs  of  city  markets,  concluding  that 
such  plants  are  there  for  common  sense 
and  efficiency  reasons.  In  support  of 


this  observation,  Agri-Mark  noted  that 
existing  Class  I  differentials  have  not 
been  adjusted  to  more  fully  account  for 
increases  in  haiUing  costs. 

A  producer  pricing  differential 
structure  that  differs  from  a  Class  I 
differential  is  denied.  The  issue  before 
the  Department  is  to  minimize  the 
impact  of  the  change  from  farm-point  to 
plant-point  pricing  on  producers  as  part 
of  adopting  plant-point  pricing  for  the 
new  consolidated  order.  The  change  to 
plant-point  pricing  will  affect 
approximately  one-half  of  the  producers 
in  the  consolidated  marketing  area  and 
is  a  significant  departure  from  historical 
methods  of  distributing  the  revenue  that 
accrues  from  classified  pricing  to 
producers  whose  milk  is  pooled  imder 
the  current  New  York-New  Jersey  order. 
Plants,  however,  will  not  experience 
significant  change  since  plants  currenUy 
regulated  imder  Order  2  already  account 
to  the  marketwide  pool  at  the  Class  I 
location  differential  value.  The  issue 
then,  tends  to  focus  on  how  to  pool  and 
distribute  the  revenue  as  equitably  as 
possible  to  producers.  Of  the  few  public 
comments  Uiat  were  received  on  this 
issue  in  response  to  the  January  30, 
1998,  proposed  rule,  it  was  requested 
that  this  issue  be  reconsidered. 
However,  no  new  or  persuasive 
arguments  were  advanced  that  would 
cause  a  change  in  denying  this  proposal. 

Competitive  equity  between 
manufacturing  plants  is  already  ensured 
by  the  classified  prices  applicable  to 
handlers  who  operate  such  plants.  In 
fact,  this  decision  adopts  uniform  Class 
m  and  Class  FV  prices  that  are 
applicable  for  all  locations.  The  more 
appropriate  issue  this  proposal  seems  to 
address  is  that  manufacturing  plants  are 
often  cooperatively  owned.  All  entities, 
including  cooperatives  in  their  capacity 
as  handlers,  account  to  the  marketwide 
pool  at  the  manufacturing  price  for  milk 
received  at  their  plants.  The  price  paid 
to  producers  is  the  blend  price  for  all 
milk  pooled  on  the  market  that  was 
priced  according  to  its  use. 
Cooperatively  owned  manufacturing 
plants  located  in  higher  priced  areas 
vtrill  pay  a  higher  blend  price  to 
producers  who  deliver  milk  to  that 
location  provided  they  meet  the 
performance  requirements  for  being 
pooled,  thereby  demonstrating  the 
appropriate  degree  of  association  with 
the  market.  In  this  regard,  it  is  worthy 
to  note  that  not  all  manufacturing  plants 
in  the  high-valued  zones  in  the  New 
York  marketing  area  are  pool  plants. 
Blend  prices  are  adjusted  everywhere 
according  to  the  location  value  of  the 
plant.  Adjusting  producer  blend  prices 
on  the  basis  of  whether  or  not  milk  was 
delivered  to  a  distributing  plant  or  to  a 


manu&cturing  plant  seems  to  create  a 
form  of  producer  price  discrimination 
that  classified  pricing  and  the 
mechanism  of  marketwide  pooling  and 
its  related  provisions  attempt  to 
mitigate.  Such  marketwide  pooling 
provisions  provide  a  degree  of  equity  to 
producers  in  the  form  of  a  uniform 
blend  price  adjusted  only  for  the 
location  value  on  all  milk  pooled  on  the 
market.  Classified  pricing  and 
marketwide  pooling  have  served  well  to 
mitigate  the  price  competition  between 
producers  seeking  preferred  higher- 
valued  outlets  for  their  milk,  while  at 
the  same  time  ensuring  handlers 
uniform  prices,  adjusted  only  for 
location,  in  the  prices  they  pay  for  milk. 

Marketwide  Service  Payments 

Cooperative  Service  Payments — 
Cooperative  service  payments,  as  part  of 
a  marketwide  service  payment  provision 
for  the  consolidated  Northeast  order, 
should  not  be  included  in  a 
consolidated  Northeast  order.  As 
originally  proposed  by  ADCNE,  a  2-cent 
per  cwt.  payment  would  be  made  out  of 
the  marketwide  pool  to  cooperatives 
and  non-cooperative  entities  for  funding 
information-gathering  and  services 
related  to  amending  Federal  milk 
marketing  order  provisions  that  would 
be  of  marketwide  benefit.  Cooperative 
service  payments  of  this  sort  ciurently 
are  provided  for  under  terms  of  the  New 
York-New  Jersey  order,  but  are  not 
provided  for  in  either  the  New  England 
or  Middle  Atlantic  orders.  However, 
under  the  New  York-New  Jersey  order, 
cooperative  service  payments  are  made 
only  to  qualified  cooperatives  that  meet 
the  conditions  specified  under  the  order 
and  does  not  provide  for  such  payments 
to  non-cooperative  entities.  In 
comments  provided  in  response  to  the 
proposed  rule  published  on  January  30, 
1998,  the  ADCNE  withdrew  this 
component  of  their  marketwide  service 
payment  proposal. 

Rationale  offered  in  support  of  a 
cooperative  service  type  payment  to 
cooperatives  and  non-cooperative 
entities  was  based  on  recognizing  that  in 
a  regulatory  pool  structure,  private 
parties  provide  important  services  that 
are  of  benefit  to  everyone  involved  in 
the  marketwide  pool,  including  the 
promulgation,  amendments  to,  and 
administration  of  the  order.  Not  to 
provide  a  mechanism  for  the  recovery  of 
a  portion  of  the  expense  involved  in 
providing  such  services  would 
disadvantage  those  incurring  these 
expenses  while  everyone  in  the  market 
benefits  as  a  result  of  these  services. 

Qualification  criteria  presented  for 
entities  eligible  to  receive  this  payment 
included  a  demonstration  to  the  market 


administrator  that  it  provides 
information  with  respect  to  market 
order  prices  and  marketing  conditions, 
that  it  has  retained  legal  and  economic 
staff  or  consulting  personnel  available  to 
participate  in  marketing  order 
amendatory  proceedings,  to  consvdt 
with  the  market  administrator  with 
respect  to  mariceting  order  issues,  and 
that  the  entity  pool  at  least  2.5  percent 
of  the  order's  total  milk  volume. 

There  is  not  a  compelling  reason  to 
adopt  this  sort  of  compensatory  plan  to 
reimburse  those  entities  that  inciir  these 
costs.  Market  administrators  and  their 
staffs  make  themselves  available  to  meet 
with,  discuss,  and  aid  in  formulating 
positions  that  reflect  marketing 
conditions  as  a  normal  part  of  their 
duties.  Additionally,  there  are 
numerous  provisions  in  the  order  that 
require  as  a  matter  of  course  the 
issuance  of  reports,  prices,  and  other 
information  that  affect  all  marketing 
order  participants  and  that  provide  a 
service  to  the  entities  affected  by  the 
regulatory  plan  of  the  order.  Finally,  no 
other  current  or  consolidated  order 
provides  for  such  cost  compensation. 
Cooperative  and  proprietary  handlers  in 
the  New  England  and  Middle  Atlantic 
marketing  areas  included  in  the 
consolidated  Northeast  order,  as  well  as 
entities  in  all  other  marketing  areas  have 
not  experienced  or  have  demonstrated 
any  of  the  harm  or  "disadvantage"  that 
arises,  or  may  arise,  if  such  costs  are  not 
shared  by  the  entire  pool  of  producers 
in  the  marketing  area.  This  decision  can 
only  assimie  that  industry  participants 
that  have  an  interest  in  developing  the 
promulgation  and  amendments  to 
marketing  orders  would  be  willing  to  do 
so  at  their  own  expense.  The  positions 
and  arguments  offered  are  largely  issues 
of  the  self-interest  of  entities.  As  such, 
self-interest  may  or  may  not  be  of 
marketwide  benefit. 

Balancing  Payments — A  marketwide 
service  payment  plan  which  would 
compensate  qualified  handlers  that 
perform  market  balancing  should  not  be 
included  in  the  consolidated  Northeast 
order  at  this  time. 

The  original  proposal  for  providing 
balancing  payments  fi'om  the 
marketwide  pool  was  intended  to  reflect 
the  additional  costs  that  handlers  incur 
in  balancing  the  Class  I  needs  of  the 
market  and  clearing  the  market  of 
temporary  milk  surpluses.  According  to 
the  proponents,  these  balancing  costs 
are  not  fully  recoverable  from  Class  I 
handlers;  however,  the  benefit  that 
results  from  this  service  being  provided 
is  a  benefit  of  all  producers  in  the 
market. 

Handlers  that  incur  the  costs  would 
be  those  handlers  that  would  receive 


partial  cost  reimbursement  of  4  cents 
per  cwt.  Cooperatives  would  be  eligible 
to  form  conunon  marketing  agencies  or 
federations  for  purposes  of  qualifying 
for  balancing  payments.  Such  handlers 
would  include  those  who:  (1) 
Demonstrate  ownership  or  operation  of 
a  balancing  plant  with  the  capacity  to 
process  a  million  pounds  of  milk  per 
day  into  storable  products  such  as 
cheese,  butter,  and  nonfat  dry  milk  and 
who  also  represent  at  least  2.5  percent 
of  the  total  voltmie  of  milk  pooled  under 
the  order:  (2)  have  under  contract,  and 
the  obligation  to  pool  on  a  year-round 
basis,  at  least  8  percent  of  the  market's 
milk  volimie;  (3)  own  a  balancing  plant 
that  must  be  made  available  to  other 
handlers  or  cooperatives  at  the  request 
of  the  market  administrator;  {4j  qualify 
to  provide  pool  producers  with  a 
temporary  market  for  their  milk  for  up 
to  30  days  at  the  request  of  the  market 
administrator;  and  (5)  demonstrate  to 
the  market  administrator  that  their 
utilization  of  milk  in  Class  I  uses  is 
greater  than  the  Tninimiim  shipments 
required  for  pool  plant  qualification 
under  the  order. 

ADCNE  modified  the  above  described 
original  proposal  for  balancing 
payments.  The  modified  proposal  calls 
for  a  balancing  payment  of  6  cents  per 
cwt.  and  revised  criteria  for  those 
entities  eligible  to  receive  balancing 
payments  from  the  marketwide  pool.  As 
with  their  original  proposal,  they  are  of 
th6  opinion  that  a  system  of 
reimbursement  is  necessary  to  offset 
costs  associated  with  absorbing,  or 
balancing,  the  daily,  weekly,  and 
seasonal  fluctuation  in  Class  I  demand 
in  the  market.  Balancing  payments 
would  be  made  on  qualifying  pounds  of 
pooled  milk  delivered  to  manufacturing 
milk  plants.  Additionally,  this  milk 
would  be  subject  to  a  "call"  by  the 
market  administrator  during  times  when 
there  is  additional  need  for  milk  by 
distributing  plants  in  the  market. 

The  modified  proposal  would  provide 
balancing  payments  to  any  handler  in 
any  month  in  which  the  handler's 
deliveries  of  milk  to  distributing  plants 
are  greater  than  20  percent  but  less  than 
65  percent  of  its  total  pooled  milk 
volimie.  According  to  ADCNE,  the  lower 
percentage  requires  handlers  to 
maintain  a  constant,  significant 
association  with  the  Class  I  market  and 
is  higher  than  the  level  required  by 
other  handlers  for  pooling  qualification. 
Additionally,  the  65  percent,  says 
ADCNE,  serves  to  limit  participation  to 
handlers  with  substantial  quantities  of 
reserve  milk  not  dedicated  to  the  Class 
I  market.  Qualifying  deliveries  would  be 
determined  on  a  "net  shipment"  basis  to 
prevent  the  reshipment  of  milk 
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deliveries  that  would  otherwise  qualify 
for  balancing  payments.  Payment  would 
be  made  on  the  reserve  volumes  of  milk. 
In  the  event  that  the  market 
administrator  issues  a  "call"  for 
additional  milk  deliveries  to 
distributing  plants,  the  volume  of  milk 
delivered  to  non-distributing  plants  in 
the  prior  month  by  handlers  subject  to 
the  call  would  be  used  as  a  basis  for 
requiring  handlers  to  make  additional 
shipments  to  distributing  plants  on  a 
pro-rata  basis.  For  example,  if 
participating  handlers  in  the  prior 
month  had  delivered  100  million 
pounds  of  mUk  to  non-distributing 
plants  and  the  market  needed  10  million 
pounds  of  milk  delivered  to  distributing 
plants,  each  handler  subject  to  the  call 
would  be  obligated  to  deliver  an 
additional  volume  of  milk  to 
distributing  plants  equal  to  10  percent 
of  its  deliveries  to  non-distributing 
plants  in  the  prior  month.  ADCNE 
viewed  their  balancing  payment 
provision  as  establishing  a  "standby 
pool"  of  milk  among  qualifying 
handlers  who  elect  to  participate. 
Participation  in  the  pool  would  entitle 
the  qualified  handler  to  a  payment  of  6 
cents  per  himdredweight,  determined 
monthly,  on  the  handler's  deliveries  to 
manufacturing  plants,  but  would  also 
obligate  the  handler  to  deliver 
additional  quantities  in  the  event  of  a 
"call"  for  up  to  one  year  after  a 
balancing  payment  has  been  received. 

Accormng  to  ADCNE,  the  costs 
involved  with  matching  the  demands  of 
the  Class  I  market  with  the  total 
production  of  milk  are  costs  which 
marketing  handlers,  proprietary  and 
cooperative  alike,  must  absorb.  These 
costs  are  neither  fully  reflected  in  Class 
I  prices,  nor  in  over-order  handling 
charges  and  are  not  imiformly  shared 
throughout  the  market,  while  the  Class 
I  value  is  shared  equally  within  the 
marketwide  pool,  says  ADCNE.  The 
unique  structural  characteristics  of  the 
nordieast's  markets  and  the 
preponderance  of  producers  delivering 
directly  to  proprietary  Class  I  handlers 
on  a  regular  basis,  says  ADCNE, 
prevents  supplying  handlers  from 
recovering  these  costs  from  Class  I 
handlers. 

According  to  the  ADCNE,  the 
proposed  Northeast  marketing  area  will 
comprise  the  largest  Class  I  market  in 
the  Federal  order  system  and  also 
represent  the  largest  pool  in  the  country 
in  terms  of  producer  milk.  According  to 
ADCNE,  monthly  Class  I  sales  will  be 
approximately  900  million  pounds  and 
will  be  more  than  65  percent  greater 
than  the  next  largest  consolidated 
order's  Class  I  pool.  ADCNE  says  this 
huge  Class  I  market  presents  significant 


challenges  to  its  suppliers  with  respect 
to  balancing  daily,  weekly  and  seasonal 
needs  and  sets  the  Northeast  order  apart 
from  other  orders. 

The  ADCNE  ofiers  additional 
justification  for  balancing  payments,  in 
part,  by  drawing  on  the  example  of 
other  orders  providing  for  marketwide 
service  payments  for  offsetting  the 
additional  costs  of  moving  milk  itom 
assembly  areas  and  for  plant-to-plant 
movements,  of  milk.  ADCNE  notes  that 
such  pajmaents  from  the  marketwide 
pool  are  provided  for  in  recognition  of 
the  marketwide  benefit  that  accrues  to 
all  market  participants  when  the  costs  of 
milk  assen^ly  and  the  movement  of 
milk  are  shared  by  all  producers. 

Other  public  comments  similariy 
articulated  the  uniqueness  of  the  current 
New  York  market  and  its  role  as  part  of 
the  consolidated  Northeast  marketing 
area.  One  commenter  observed  that  Ae 
Northeast  marketing  area,  and  New  York 
in  particular,  is  imique  in  terms  of  the 
mix  of  producers  who  are  represented 
by  cooperative  membership  and  those 
that  are  not.  According  to  this 
commenter,  about  65  percent  of  the 
producers  in  New  York  are  represented 
by  cooperatives,  while  the  remaining  35 
percent  are  independent  producers  to 
the  market.  Further,  noted  this 
commenter,  it  has  been  cooperatives 
that  have,  since  the  1960's,  taken  over 
the  role  of  balancing  the  Class  I  needs 
of  the  market  by  moving  milk  aroimd  on 
a  daily  basis  between  distributing  and 
manufacturing  plants.  According  to  this 
commenter,  such  was  and  should 
continue  to  be  an  important  factor  to 
consider  for  the  la^r  consolidated 
market  that  expects  to  need  about  two 
thirds  of  its  mUk  supply  balanced 
between  an  expected  45  percent  Class  I 
and  about  20  percent  Class  11  utilization. 
This  commenter  was  of  the  opinion  that 
markets  characterized  by  very  high 
cooperative  membership  already  spread 
the  costs  of  balancing  uniformly  over  a 
large  pool  of  producers. 

All  other  public  comments  supported 
inclusion  of  balancing  payments  in  the 
consolidated  Northeast  order.  These 
comments  similarly  called  attention  to 
the  unique  structure  of  the  Northeast 
marketing  area,  primarily  in  terms  of  the 
nimiber  of  producers  represented  by 
cooperatives  and  the  relatively  high 
nimiber  of  independent  milk  producers 
and  the  imequal  costs  that  would  be 
incurred  by  producers  who  inciu'  the 
additional  costs  of  balancing  the  fluid 
needs  of  the  market  While  there  was 
specific  recognition  of  the  important 
role  that  cooperatives  play  in  balancing 
the  market,  it  was  generally  thought  that 
if  balancing  payments  woiild  be 
provided  for  in  the  consolidated  order. 


they  shoidd  be  made  available  to 
cooperative  and  proprietary  handlers 
alike. 

The  consolidated  Northeast  marketing 
area  is  expected  to  retain  a  unique 
feature  of  the  existing  New  York-New 
Jersey  marketing  area — a  relatively  high 
percentage  of  producers  who  are  not 
members  of  cooperatives.  As  of 
December  1997,  the  current  New  York- 
New  Jersey  market  had  about  68  percent 
of  its  milk  and  about  69  percent  of  its 
producers  represented  by  cooperatives. 
In  the  consolidated  Northeast  marketing 
area,  the  expected  amoimt  of  milk 
represented  by  cooperatives  will 
increase  to  about  76  percent  with  about 
75  percent  of  the  number  of  producer 
represented  by  cooperatives.  While  the 
percent  of  milk  voliune  and  niunber  of 
producers  represented  by  cooperatives 
is  growing,  the  volume  of  milk  and 
ntmiber  of  independent  producers 
remains  significant.  This  is  especially 
important  given  the  role  of  cooperatives 
who  operate  manufacturing  plants  and 
who  provide  and  incur  the  costs 
associated  with  badancing  the  Class  I 
needs  of  the  market.  Without  providing 
for  some  cost  ofiiset  for  balancing,  about 
26  percent  of  the  milk  and  about  25 
percent  of  the  producers  would  not  be 
sharing  in  the  burden  of  balancing  the 
market. 

The  revised  criteria  presented  by  the 
ADCNE  seem  reasonable  in  determining 
which  handlers  would  be  eligible  to 
receive  balancing  payments  from  the 
marketwide  pool.  The  qualification 
standards  for  receiving  balancing 
payments  (to  any  handler  that  ships  at 
least  20  percent,  but  less  than  65 
percent  of  the  total  volume  of  milk 
pooled  on  the  market  to  distributing 
plants!  also  seems  reasonable  in  li^t  of 
the  order's  pooling  standards.  Further, 
determining  qualifying  shipments  cm  a 
"net  shipment"  basis  is  similarly  a 
prudent  safeguard  to  reasonably  assure 
that  milk  is  delivered  into,  and  not 
shipped  back  out  of  distributing  plants 
and  supply  plants  for  the  sole  purpose 
of  qualifying  for  balancing  payments.  It 
also  provides  for  ensuring  a  temporary 
market  (up  to  31  days)  to  any  producers 
who  woidd  have  lost  their  normal 
market  outlet  as  a  condition  for 
eligibility  in  receiving  balancing 
(Mvments. 

However,  the  revised  proposal  would 
have  payments  made  only  on  milk  used 
in  manufacturing  products.  In  practice 
this  would  mean  that  handlers  with  the 
greatest  volume  of  milk  going  to 
manufacturing  plants  would  receive  a 
larger  share  of  balancing  payments 
while  at  the  same  time  would  be 
required  to  provide  the  least  additional 
Class  I  milk  to  the  market.  Observed 
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another  way,  the  less  commitinent  a 
handler  has  to  the  Class  I  market,  the 
larger  the  balancing  payments. 
Additionally,  basing  balancing 
payments  criteria  on  only 
manufacturing  milk  seems  to  provide  a 
disincentive  to  handlers  in  serving  the 
Class  I  market  needs  because  handlers 
that  would  provide  additional  Class  I 
milk  would  lose  6  cents  per  cwt.  Lastly, 
basing  balancing  payments  on  just 
manufacturing  milk  seems  to  provide  an 
unwarranted  monetary  incentive  to 
cause  additional  milk  to  associate  with 
the  marketwide  pool  for  the  sole 
purpose  of  receiving  an  additional  6 
cents  per  cwt. 

In  addition  to  the  above  concern  on 
limiting  balancing  payments  to 
manu&cturing  milk,  the  reasons  for  not 
recommending  balancing  payments  for 
the  consolidated  Northeast  order 
articulated  in  the  proposed  rule  were 
not  all  sufficiently  addressed.  The 
proposed  Northeast  order  consolidates 
two  current  orders,  New  England  and 
the  Middle  Atlantic,  that  do  not 
currently  provide  for  balancing  cost 
offsets  to  handlers  for  such  purposes. 
These  markets  have  not  experienced  any 
undue  harm  or  disadvantage  by  not 
providing  for  this  sort  of  cost  offset.  To 
the  extent  that  further  analysis  on  the 
need  for  balancing  payments  can  rest 
upon  the  high  percentage  of 
independent  milk  that  is  expected  to  be 
represented  in  the  consolidated 
Northeast  order,  such  analysis  does 
provide  a  legitimate  and  important 
factor  in  further  considering  the 
appropriateness  of  a  balancing  pajonent 
provision. 

The  proposed  rule  also  indicated  that 
balancing  payments  shoidd  not  be 
adopted  because  an  appropriate  class 
price  has  been  provided  for  market 
clearing  purposes — the  Class  IDA  price. 
It  is  a  price  that  is  applicable  in  all 
current  northeast  orders,  and  is 
continued  in  this  decision  as  the  Class 
IV  price.  While  these  two  class  prices 
are  not  the  same,  (as  explained  in  the 
BFP  section  of  this  decision)  they  are 
conceptually  similar  in  that  handlers 
have  been  provided  with  a  market 
clearing  price  and  further  compensation 
beyond  this  does  not  appear  to  be 
warranted. 

Lastly,  the  proposed  rule  indicated 
that  the  original  4-cent  per  cwt 
balancing  payment  level  was 
unexplained  with  resjject  to  how 
adequately  it  tends  to  offset  balancing 
costs.  The  same  is  also  observed  for  the 
modified  payment  level  of  6  cents  per 
cwt.  Subsequent  to  the  publication  of 
the  proposed  rule,  public  comments 
received  in  letters  and  from  public 
forums  and  "listening  sessions"  did 


resiilt  in  being  able  to  extrapolate  a 
single  cooperative  entity's  cost  for 
balancing,  however,  this  measure  may 
or  may  not  be  appropriate  for 
characterizing  or  determining  the 
proposed  payment  level. 

The  "Pass-Through" Provision 

Currently,  the  New  York  order 
provides  for  what  is  commonly  referred 
to  as  the  "pass-through"  provision.  The 
intent  of  this  provision  is  to  provide  for 
a  degree  of  competitive  equity  for 
handlers  that  must  pay  at  least  the 
order's  Class  I  price  for  milk  so  that  they 
can  compete  with  handlers  in 
unregulated  areas  that  do  not.  This 
provision  has  been  in  place  in  the  New 
York  order  since  1957  and  is  a  part  of 
how  the  order  allocates  and  classifies 
milk.  In  functional  terms,  the  pass- 
through  provision  removes  the  amoimt 
of  milk  distributed  outside  of  the 
marketing  area  from  the  full  Class  I 
allocation  provisions  of  the  order, 
thereby  providing  a  degree  of  price 
relief  to  handlers  who  compete  with 
other  handlers  who  are  not  held  to  the 
pricing  provisions  of  the  order  in 
unregulated  areas.  Regulated  New  York 
handlers  currently  compete  with 
unregulated  handlers  in  the  unregulated 
areas  of  Pennsylvania  and  other  areas  in 
the  northeast  region. 

The  current  provisions  of  the  New 
England  and  Middle  Atlantic  orders  do 
not  have  this  provision  although  they 
too  adjoin  similar  non-Federally 
regidated  areas.  Handlers  regulated  by 
these  two  orders  also  compete  with 
these  same  luregulated  handlers  for 
Class  I  sales.  The  merging  and 
expansion  of  these  three  northeast 
orders  continue  to  residt  in  areas  that 
adjoin  the  recommended  Northeast 
order  that  would  not  be  regulated. 

While  there  were  proposals  both  for 
and  against  retaining  a  pass-through 
provision  in  the  consolidated  order,  the 
need  for  it  was  expressed  on  the  basis 
of  the  extent  to  which  the  Northeast 
consolidated  order  would  be  expanded 
to  include  currently  unregulated  areas. 
Generally,  handlers  support  continuing 
to  provide  for  a  pass-through  provision, 
and  this  position  can  only  be  considered 
reinforced  given  the  limited  degree  of 
expansion  of  the  consolidated  Northeast 
order.  If  the  entire  Northeast  region 
would  fall  imder  Federal  milk  order 
regulation,  the  need  for  the  pass-through 
would  be  moot.  These  observations 
remain  valid  in  light  of  the  public 
comments  received  in  response  to  the 
proposed  rule  published  on  January  30, 
1998. 

The  pass-through  provision, 
notwithstanding  the  limited  extent  of 
marketing  area  expansion,  or  in  light  of 


few  public  comments  supporting  its 
continuation,  is  not  included  in  the 
consolidated  Northeast  order  for  the 
same  compelling  reasons  articulated  in 
the  proposed  rule  published  on  January 
30, 1998.  Class  I  prices  charged  to 
handlers  that  compete  within  the 
marketing  area  for  fluid  sales  are 
determined  by  the  location  value  of 
milk  delivered  to  their  plants.  The  Class 
I  differential  structure  adopted  in  this 
decision  recognizes  the  location  value  of 
milk  for  Class  I  uses  and  is  designed  to 
cause  milk  to  be  delivered  to  bottling 
plants  to  satisfy  fluid  demands. 
Accordingly,  handlers  located  in  high- 
valued  pricing  areas  will  be  charged  for 
the  location  value  of  Class  I  milk  at  their 
plant  locations  regardless  of  whether  or 
not  they  compete  with  other  handlers 
for  flmd  sales  in  areas  where  the 
location  value  of  Class  I  milk  at  these 
plant  locations  are  lower.  This  location 
value  pricing  principle  is  extended  to 
handlers  competing  for  sales  Mdth 
handlers  who  do  not  pay  the  same  price 
for  Class  I  milk  in  unregulated  areas. 

Seasonal  Adjustments  to  the  Class  HI 
and  Qass  IV  Prices 

The  three  northeast  orders  to  be 
consolidated  into  a  single  Northeast 
order  currently  provide  for  a  seasonal 
adjuster  on  Class  III  and  Class  niA  milk 
prices.  These  provisions  have  been  a 
part  of  these  three  orders  for  more  than 
30  years.  Prior  to  the  adoption  of  the 
Minnesota-Wisconsin  (M-W)  price 
series  in  the  mid-1970's,  these  markets 
established  the  equivalent  of  the 
modem  Class  m  price  on  the  basis  of 
what  was  known  as  the  U.S.  Average 
Manufacturing  Grade  Milk  Price  Series 
(U.S.  Average  Price  Series). 

The  U.S.  Average  Price  Series  was  a 
competitive  pay  price  series,  but 
differed  from  the  M-W  in  that  it 
recorded  price  averages  consistently 
below  the  M-W  that  was  rapidly  being 
adopted  elsewhere  in  the  coimtry  as  the 
appropriate  price  for  surplus  uses  of 
inilk  and  used  as  a  price  mover  for 
higher-valued  class  prices.  Given  the 
national  marketplace  in  which  siirplus 
dairy  products  compete  for  sales,  a 
mechanism  was  needed  to  align  these 
two  differing  price  series.  Accordingly, 
seasonal  adjustments  to  the  Class  m 
price  were  developed  and  made  a  part 
of  these  orders.  These  seasonal  adjusters 
were  found  not  only  to  be  warranted  for 
better  price  coordination  between  these 
two  price  series,  but  also  served  to 
encourage  handlers  to  dispose  of  the 
maximum  amoimt  of  milk  in  Class  I 

US6S 

By  the  mid-1970's,  the  M-W  was 
adopted  to  replace  the  U.S.  Average 
Price  Series  and  the  seasonal  adjusters 
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were  retained.  The  reason  for  retaining 
these  adjustments  were  to  encoiuage 
handlers  to  make  more  milk  readily 
available  for  fluid  use  in  the  short 
production  months  and  to  facilitate  the 
orderly  disposition  of  excess  reserve 
milk  supplies  in  flush  production 
months.  Although  some  regional  price 
disparity  was  acknowledged  to  result 
from  retaining  these  adjustments,  they 
were  nevertheless  retained  because 
there  was  no  evidence  that  providing  for 
such  adjustment  had  led  to  any 
interregional  problems  in  the  marketing 
of  the  reserve  milk  supply. 

Agri-Mark,  a  major  cooperative  in  the 
northeast,  proposed  that  seasonal 
adjustments  continue  in  the 
consolidated  Northeast  order.  The  main 
thrust  of  their  proposal  was  that  markets 
with  relatively  high  Class  I  use  create  a 
burden  on  the  manufactiuing  sector  in 
their  areas.  They  view  seasonal 
adjustments  as  also  assisting  in  sending 
the  proper  economic  signal  to 
manufactiuers.  This  is  important, 
according  to  Agri-Mark,  because  the 
seasonal  adjiistment  provides  an 
economic  "disincentive"  for  Class  m 
and  Class  IV  manufacturers  to  use  milk 
in  the  fall  when  less  producer  milk  is 
available  and  additional  supplies  are 
needed  for  Class  I  uses. 

Seasonal  adjustors  to  the  Class  in  and 
Class  IV  prices  are  not  incorporated  into 
the  provisions  of  the  consolidated 
Northeast  order.  This  decision  provides 
a  much  more  permanent  replacement 
for  the  current  BFP.  Because  Class  III 
and  Class  W  product  price  formulas  are 
incorporated  in  all  consolidated  orders, 
there  is  no  compelling  reason  offered  to 
contemplate  continuing  seasonal 
adjustments  to  Class  in  and  Class  IV 
prices.  They  are  also  not  provided  in 
orders  that  are  expected  to  have  Class  I 
utilizations  similar  to  that  anticipated  in 
the  consolidated  Northeast  order  and 
who  similarly  have  iii^)ortant 
manufacturing  activity. 

6b.  Southeast  Region 

The  3  proposed  orders  for  the 
Southeastern  United  States — ^Florida, 
Southeast,  and  Appalachian — are  faced 
with  a  different  set  of  marketing 
conditions  than  other  orders.  The 
Southeastern  United  States  is  one  of  the 
fastest  growing  areas  of  the  coimtry  in 
terms  of  population  growth  and  is  the 
most  deficit  area  in  terms  of  milk 
production  per  capita.  From  1988  to 
1997,  the  population  of  the  12 
Southeastern  states  rose  from  57.9 
million  to  65.1  million. 

While  population  has  been  increasing 
in  the  Southeast,  milk  production  in  the 
12  Southeast  States  (i.e.,  Alabama, 
Arkansas,  Florida,  Georgia,  Kentucky, 


Louisiana,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee,  Virginia, 
and  West  Virginia)  has  been 
decreasing — from  15.4  billion  pounds  in 
1988  to  13.6  billion  pounds  in  1997. 
The  net  result  of  these  opposite  trends 
is  a  widening  gap  between  the  local 
supply  of  milk  for  fluid  use  and  the 
demand  for  such  milk.  This  is  evident 
by  the  drop  in  per  capita  milk 
production  for  these  12  states,  &t>m  265 
pounds  per  capita  in  1988  to  210 
poimds  per  capita  in  1997. 

Unlike  other  parts  of  the  coimtry,  the 
Southeast  has  few  fecilities  for  handling 
surplus  milk.  Consequently,  surplus 
production  during  the  months  of 
January  through  Jime  must,  in  some 
cases,  be  shipped  hundreds  of  miles  for 
processing  at  manufacturing  plants 
generally  to  the  north.  For  this  reason, 
the  provisions  in  these  orders  must  be 
aimed  at  the  twin  goals  of  encouraging 
supplemental  milk  to  move  to  these 
markets  during  the  short  production 
months — generally  July  through 
December — and  they  must  also 
discourage  supplemental  milk  from 
moving  to  these  markets  when  it  is  not 
needed  in  the  flush  production 
months — generally  January  through 
June — because  such  milk  woiUd  simply 
displace  local  milk  and  increase  the  cost 
of  disposing  of  such  milk  for  surplus 
use. 

Very  few  comments  were  received 
with  respect  to  the  order  provisions 
proposed  for  the  Appalachian,  Florida, 
and  Southeast  orders.  Most  of  the 
comments  that  were  received  endorsed 
the  proposed  provisions.  A  few 
comment  letters  stated  that  seasonal 
pricing  provisions  should  be  included 
in  the  Southeast  orders  and  a  few 
comment  letters  suggested  that  the  Class 
I  price  mover  for  the  Southeast  should 
be  a  12-month  moving  average  rather 
than  the  proposed  6-month  moving 
average.  These  comments  are  discussed 
in  the  pricing  sections  of  this  final 
decision.  Other  comments  received  are 
discussed  below. 

Transportation  credits.  As  a  result  of 
the  need  to  import  milk  to  the  Southeast 
from  many  areas  outside  the  Southeast 
diuing  certain  months  of  the  year, 
transportation  credit  provisions  were 
incorporated  in  the  Carolina,  Southeast, 
Tennessee  Valley,  and  Louisville- 
Lexington-Evansville  orders  in  August 
1996.  These  provisions  provide  credits 
to  handlers  who  inciir  additional  costs 
to  import  supplemental  milk  for  fluid 
use  for  markets  during  the  short 
production  months  of  July  through 
December.  The  provisions  restrict  the 
use  of  credits  by  handlers  to  milk 
received  from  producers  and  plants 
located  outside  of  the  marketing  areas. 


The  credits  are  also  restricted  to  milk 
received  from  producers  who  supply  the 
markets  only  during  the  short  season 
and  are  not  applicable  to  milk  of 
producers  who  supply  the  mariiet 
throughout  the  year. 

Following  the  initial  implementation 
of  transportation  credits  in  August  1996, 
the  provisions  were  modified  in  a  final 
decision  issued  on  May  12, 1997.  The 
amendments  became  effective  on 
Augast  1, 1997. 

Transportation  credit  provisions  are 
retained  in  the  new  Southeast  and 
Appalachian  orders  but  have  not  been 
included  in  the  Florida  order. 

Qnly  a  few  comments  filed  in 
response  to  the  proposed  rule 
specifically  addressed  the  issue  of 
transportation  credits.  Two  producers 
requested  that  transportation  credits  be 
removed  from  the  orders  because  they 
have  not  performed  as  expected.  A 
handler  who  supported  transportation 
credits  for  the  Southeast  and 
Appalachian  orders  suggested  that  the 
provisions  also  be  included  in  the 
Florida  order. 

In  the  past  5  years,  dairy  cooperatives 
representing  the  large  majority  of 
producers  in  the  Southeast  have 
strongly  supported  transportation  credit 
provisions  for  the  Southeast  and 
Appalachian  orders  because  the 
provisions  have  been  helpful  in 
obtaining  supplemental  supplies  of  milk 
for  fluid  use  and  in  sharing  the  costs 
associated  with  those  supplemental 
supplies  more  equitably  among  all 
handlers  in  the  market.  They  have  not, 
however,  been  supported  by  the  2 
cooperative  associations  which  supply 
the  Florida  market  and  there  is  no 
indication  that  such  provisions  are 
needed  to  more  equitably  share  the  costs 
of  supplying  that  market  with 
supplemental  milk.  There  was  no 
indication  from  the  public  comments 
that  were  received  that  these 
cooperative  positions  have  changed. 

With  the  addition  of  northwest 
Arkansas  and  southern  Missouri  to  the 
Southeast  marketing  area,  milk  from 
these  2  areas  will  be  ineUgible  for 
transportation  credits  imder  the 
Southeast  and  Appalachian  orders.  This 
change  in  the  application  of  the  credits 
is  consistent  with  the  logic  for 
incorporating  these  2  areas  in  the 
Southeast  marketing  area.  Specifically, 
northwest  Arkansas  and  southern 
Missouri  are  regular  soiut»s  of  supply 
for  handlers  in  the  Southeast  marketing 
area  and,  in  addition,  include  plants 
that  compete  for  sales  with  handlers 
regulated  imder  the  Southeast  order. 
Accordingly,  the  producers  in  these  2 
areas  will  share  in  the  pool  proceeds  of 
the  Southeast  market.  Of  coiuse,  since 
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transportation  credits  are  designed  to 
attract  supplemental  milk  to  the  market 
for  fluid  use  from  producers  who  are  not 
regularly  associated  with  the  market, 
transportation  credits  should  not  apply 
to  a  farm  or  a  plant  in  northwest 
Arkansas  or  that  portion  of  southern 
Missouri  that  is  to  be  included  in  the 
Southeast  marketing  area. 

Two  other  changes  have  been  made  in 
the  transportation  credit  provisions  of 
Orders  5  and  7.  First,  at  the  present 
time,  if  a  dairy  farmer  is  a  producer 
imder  the  order  for  more  than  2  months 
of  the  January  through  Jime  period  and 
more  than  50  percent  of  the  dairy 
fanner's  milk  is  received  as  producer 
milk  imder  the  order  during  those  2 
months,  the  dairy  farmer's  milk  is 
ineligible  for  transportation  credits 
during  the  following  months  of  July 
through  December.  This  rule  should  be 
modified. 

Experience  with  the  transportation 
credit  provision  in  the  Southeast 
indicates  that  the  months  of  January  and 
June  are  transition  months.  In  some 
years,  supplemental  milk  is  needed 
during  those  months,  but  in  other  years 
it  is  not.  Indeed,  it  is  for  this  reason  that 
the  market  administrator  has  been  given 
the  authority  to  extend  transportation 
credits  to  these  months  upon  finding 
that  the  extension  is  necessary  to  assure 
the  market  of  an  adequate  supply  of 
milk  for  fluid  use.  When  the  market 
administrator  makes  a  finding  that 
January  or  Jime  should  be  included  in 
the  transportation  credit  period,  these 
months  are  excluded  from  the 
restriction  of  the  orders,  as  described 
above.  Sometimes,  however,  in  these  2 
months  it  is  not  apparent  that 
supplemental  milk  will  be  needed  imtil 
after  the  month  begins.  In  this  case,  it 
is  too  late  for  the  market  administrator 
to  include  these  months  in  the 
transportation  credit  period,  but  it  is  not 
too  late  for  a  cooperative  association  or 
handler  needing  supplemental  milk 
from  arranging  for  such  milk  to  be 
broiight  into  the  market.  The  problem  in 
doing  so,  however,  is  that  without  being 
very  careful  it  is  easy  to  disqualify  a 
dairy  fanner's  milk  for  transportation 
credits  by  receiving  producer  milk  from 
the  dairy  farmer  for  more  than  2  months 
or  by  exceeding  the  50  percent  limit. 

In  view  of  this  problem,  the  months 
during  which  a  dairy  farmer  may  not  be 
a  producer  have  been  changed  from 
January  through  June  to  February 
through  May.  This  will  provide  greater 
flexibility  to  receive  supplemental  nulk 
when  needed  without  disqualifying  a 
dairy  farmer's  milk  from  transportation 
credits. 

The  other  change  that  has  been  made 
to  the  transportation  credit  provisions 


has  to  do  with  the  computation  of  the 
credit  with  respect  to  milk  shipped 
directly  from  producers'  farms.  At 
present,  the  market  administrator  must 
determine  an  origination  point  for  this 
milk  and  once  the  point  is  determined 
ascertain  what  the  Class  I  differential, 
adjusted  for  location,  would  be  at  that 
point.  If  the  origination  point  is  within 
a  Federal  order  marketing  area,  the 
applicable  Class  I  differential  is  the  one 
that  woidd  apply  at  the  origination 
point  under  the  order  regulating  that 
area.  However,  if  the  origination  point  is 
in  an  imregulated  coimty,  a  Class  I 
differential,  adjusted  for  location,  is 
computed  based  upon  the  provisions  of 
the  order  receiving  the  milk  {i.e..  at 
present  Order  5,  7,  or  46). 

The  different  methods  now  used  to 
compute  the  Class  I  differential  at  the 
origination  point  for  a  load  of  milk 
occasionally  leads  to  very  different 
transportation  credits  for  a  load  of  milk 
originating  within  a  Federal  order 
marketing  area  compared  to  another 
load  of  milk  that  originates  from  a  point 
just  outside  of  that  marketing  area.  At 
the  time  when  the  transportation  credit 
provisions  were  adopted,  there  was  not 
a  better  way  of  determining  the  Class  I 
differential  at  an  origination  point 
outside  of  a  marketing  area  because 
there  was  no  single  Class  I  pricing 
surface.  Consequently,  with  31  different 
orders,  there  were  probably  31  different 
Class  I  differentials  that  would  have 
applied  in  that  unregulated  county 
based  on  the  location  adjustments 
provided  in  the  31  different  orders. 
Under  the  circumstances,  it  appeared  to 
be  most  reasonable  to  use  the  Class  I 
differential  that  would  apply  under  the 
order  receiving  the  milk. 

With  the  national  Class  I  price  surface 
adopted  in  this  final  decision,  there  is 
a  single  Class  I  differential  for  every 
county  in  the  48  states.  Consequently, 
§  lD05.82(d){3)(v)  and  §  1007.82(d){3){v) 
have  been  changed  to  use  the  Class  I 
differential  specified  in  §  1000.52  for 
purposes  of  determining  the  price  to  be 
used  at  the  origination  point  of  a  load 
of  milk  shipped  directly  from 
producers'  farms.  This  change  will 
remove  the  large  disparities  that  can 
now  exist  in  computing  transportation 
credits  for  similarly-located  milk. 

One  final  change  has  been  made  in 
paragraph  (d)(3){i)  of  §§  1005.82  and 
1007.82.  At  the  present  time,  2  methods 
are  provided  for  determining  the 
origination  point  for  a  load  of 
supplemental  milk  directly  from 
producers'  farms.  The  origination  point 
may  be  the  city  nearest  to  the  farm  of 
the  last  producer  whose  milk  is  on  a 
tank  truck.  Alternatively,  the  hauler 
may  stop  at  an  independently-operated 


truck  stop  and  obtain  a  weight 
certificate  indicating  the  weight  of  the 
truck  and  its  contents,  the  date  and  time 
of  weighing,  and  the  location  of  the 
truck  stop. 

The  latter  option  has  never  been  used 
to  establish  an  origination  point  during 
the  life  of  this  provision,  perhaps 
because  it  is  not  cost  effective  to  stop 
and  weigh  a  load  of  milk.  For  this 
reason,  it  should  be  removed  from  the 
order. 

Pooling  standards.  Several  comment 
letters  from  producers  and  producer 
organizations  expressed  support  for  the 
pooling  provisions  recommended  in  the 
proposed  rule  for  the  proposed 
southeast  orders.  The  comments 
emphasized  the  necessity  to  incorporate 
strict  performance  standards  in  these 
orders.  Commentors  argued  that  such 
standards  would  ensure  that  the  markets 
are  adequately  supplied  throughout  the 
year  in  an  orderly  manner  and  prevent 
opportunistic  pooling  which,  they 
contend,  would  lower  the  blend  prices 
to  producers  serving  these  markets 
throughout  the  year,  thereby  decreasing 
production  in  these  already-deficit 
markets  and  forcing  handlers  to  pay 
higher  prices  to  obtain  supplementary 
milk. 

The  comments  leading  to  the 
proposed  rule  and  those  submitted  in 
response  to  it  endorsed  pooling 
standards  at  levels  that  are  as  strict  or 
stricter  than  current  regulations  and 
emphasized  that  the  southeastern  milk 
marketing  orders  should  provide 
pooling  standards  that  reflect  the  deficit 
nature  of  these  markets.  These 
comments  are  embodied  in  the 
standards  adopted  for  these  orders. 

The  pool  plant  provisions  adopted  for 
the  Appalachian,  Florida,  and  Southeast 
orders  closely  follow  the  provisions 
now  contained  in  the  southeast  orders.  , 
These  provisions  are  appropriate  for  the 
needs  of  these  seasonally-deficit 
markets. 

Section  7(a)  of  each  Federal  milk 
order  describes  the  pooling  standards 
for  a  distributing  plant.  To  qualify  for 
pooling  imder  each  of  the  3  orders,  a 
distributing  plant  must  have  route 
disposition  equal  to  at  least  50  percent 
of  Uie  total  fluid  milk  products 
physically  received  at  the  plant.  In 
addition,  at  least  25  percent  of  the 
plant's  receipts  must  be  disposed  of  as 
route  disposition  in  the  marketing  area. 
These  standards  will  ensure  that  a 
distributing  plant  meeting  them  is 
closely  associated  with  the  fluid  market 
and,  therefore,  should  be  part  of  the 
marketv\dde  pool. 

At  the  present  time,  the  Carolina 
order  has  a  15  percent  in-area  route 
disposition  standard,  while  the 
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Southeast,  Upper  Florida,  Tampa  Bay, 
Southeastern  Florida,  and  Louisville- 
Lexington-Evansville  orders  have  a  10 
percent  standard.  This  level  is  raised  to 
25  percent  under  the  merged  orders. 
The  reason  for  raising  this  standard  to 
25  percent  is  to  better  identify  those 
plants  which  should  be  fully  regulated 
imder  the  larger,  merged  orders.  With  11 
large  markets,  instead  of  31  smaller 
markets,  the  higher  25  percent  standard, 
which  is  uniform  for  all  11  markets,  will 
better  maintain  the  regulatory  status  of 
plants  throughout  the  country.  It  will 
leave  unregulated,  or  partially  regulated, 
those  plants  which  have  only  a  small 
amount  of  their  sales  within  a  Federal 
order  marketing  area. 

Paragraph  (b)  of  section  7  wiU 
accommodate  the  pooling  of  plants  that 
specialize  in  extended  shelf-Ufe  fluid 
milk  products  (i.e.,  60-90  days) 
requiring  refrigeration.  There  are  at  least 
3  such  plants  in  the  southeast  markets: 
the  Ryan  Foods  Company  plants  in 
Jacksonville,  Florida,  and  Murray, 
Kentucky,  and  the  Dasi  Products  plant 
in  Decatur,  Alabama. 

Unlike  a  typical  distributing  plant,  a 
plant  specializing  in  extended  shelf-life 
products  may  have  a  more  erratic 
processing  schedule,  reflecting  the 
longer  shelf  life  of  the  products 
packaged  at  the  plant.  Consequently,  a 
plant's  Class  I  utilization  may  vary 
considerably  from  month  to  month.  In 
the  past,  such  variabiUty  has  resulted  in 
shifting  pool  status  for  some  of  these 
plants  from  one  order  to  another.  In 
some  months,  the  plant  may  have  been 
partially  regulated,  even  though  all  of 
the  milk  received  at  the  plant  was 
priced  xmder  the  order.  This  type  of 
regulatory  instability  is  not  conducive  to 
orderly  marketing.  To  provide  greater 
regulatory  stability  for  these  plants,  they 
should  be  fully  regulated  pool  plants  if 
they  are  located  in  the  marketing  area, 
have  route  disposition  in  the  marketing 
area  during  the  month,  and  process  a 
majority  of  their  milk  receipts  into  fluid 
milk  products.  This  provision  will  not 
guarantee  that  a  plant  qualifies  as  a 
fiiUy-regulated  pool  plant  every  month; 
some  months  a  plant  may  fail  to  process 
a  "majority"  of  its  milk  receipts  into 
fluid  milk  products.  Nevertheless,  the 
provision  will  guarantee  that  when  a 
plant  qualifies  for  pool  plant  status,  it 
will  be  qualified  imder  the  same  order 
all  the  time  unless  it  fails  to  have  any 
route  disposition  in  the  marketing  area 
in  which  it  is  located. 

One  change  in  section  7(a)  and  (b)  of 
each  order  will  help  to  stabilize  the  pool 
status  of  an  extended  shelf-life  plant.  At 
the  present  time  in  most  orders,  when 
packaged  fluid  milk  products  that  are 
transferred  from  one  plant  to  another 


plant  are  ultimately  delivered  from  the 
2nd  plant  to  a  retail  or  wholesale  outiet, 
these  sales  are  considered  to  be  the 
route  disposition  of  the  2nd  plant. 
However,  as  adopted  in  this  final 
decision,  such  transfers  will  be  treated 
as  route  disposition  from  the  Ist  plant 
for  the  purpose  of  determining  its  pool 
status.  Since  some  plants  specializing  in 
extended  shelf-life  products  transfer 
such  products  between  plants,  this 
change  will  make  it  more  likely  that 
such  plants  will  have  route  disposition 
in  the  marketing  area. 

Almost  all  of  the  dairy  product 
mantifacturing  plants  in  the  Southeast 
are  "balancing  plants"  operated  by 
cooperative  associations.  These 
"balancing  plants"  qualify  for  pooling 
based  upon  the  performance  of  the 
cooperative  association,  not  upon 
shipments  from  the  plant  alone. 

A  balancing  plant  may  qualify  for 
pool  plant  status  based  upon  shipments 
directly  bom  producers'  farms  as  well 
as  shipments  bom  the  plant.  To  qualify 
as  a  balancing  plant,  the  plant  must  be 
located  within  the  order's  marketing 
area.  This  requirement  ensures  that  milk 
pooled  through  the  balancing  plant  is 
economically  available  to  processors  of 
fluid  milk  if  needed.  However,  in  the 
case  of  the  Appalachian  order  only,  a 
balancing  plant  also  may  be  located  in 
the  State  of  Virginia.  This  provision  has 
been  in  the  Carolina  order  and  should 
be  continued  in  the  Appalachian  order. 
The  performance  standards  for  a 
balancing  plant  require  that  60  percent 
of  a  cooperative's  producer  receijrts  be 
delivOTed  to  pool  distributing  plants 
every  month  of  the  year.  This  provision 
is  identical  under  the  3  southeast 
orders. 

Each  of  the  3  ordws  also  contains 
pooling  standards  for  a  supply  plant. 
For  the  Appalachian  and  Southeast 
orders,  a  supply  plant  must  ship  at  least 
50  percent  of  the  milk  received  during 
the  month  bom  dairy  farmers  and 
cooperative  Imlk  tank  handlers.  The 
plant's  receipts  include  milk  that  is 
diverted  from  the  plant  as  well  as  milk 
physically  received  at  the  plant.  In  the 
case  of  the  Florida  order,  the  shipping 
percentage  is  slightiy  higher  at  60 
percent. 

Unlike  supply  plant  provisions  in 
other  orders,  the  supply  plant 
provisions  in  the  3  southeast  orders  do 
not  recognize  shipments  direcUy  from 
producers'  farms  as  qualifying 
shipments  for  a  supply  plant  At  the 
present  time,  there  are  no  plants 
qualifying  as  "pool  supply  plants" 
imder  any  of  the  southeast  orders. 

Kraft  Foods,  Inc.,  submitted  a 
comment  in  opposition  to  the  supply 
plant  provision  proposed  for  the 


Southeast  order,  arguing  that  it  should 
be  permitted  to  pool  its  Bentonville, 
Arkansas,  cheese  plant  based  on  milk 
diverted  from  this  plant  directiy  from 
producers'  farms  to  pool  distributing 
plants.  Kraft  argues  that  the  proposed 
pool  supply  plant  provision  of  Order  7 
would  require  it  to  physically  receive 
milk  at  its  plant,  reload  it  onto  a  truck, 
and  ship  it  to  pool  distributing  plants  in 
order  for  the  Bentonville  plant  to  meet 
the  supply  plant  shipping  standards  of 
Order  7. 

Currentiy,  there  are  no  pool  supply 
plants  on  the  Southeast,  Appalachian, 
or  Florida  orders.  When  supplemental 
milk  is  needed  for  these  markets,  most 
of  the  milk  comes  directly  from 
producers'  farms,  some  of  which  can  fill 
an  over-the-road  tank  truck  several 
times  a  day.  With  farms  of  this  size, 
there  is  obviously  no  need  to  aggregate 
the  milk  from  several  farms  at  a  supply 
plant 

A  primary  mission  of  most 
cooperatives  supplying  the  Southeast  is 
to  provide  milk  to  handlers  for  fluid  use 
and  to  dispose  of  milk  when  not  needed 
for  fluid  use  efflcientiy.  The  order 
provisions  should  accommodate  and 
encourage  efficient  milk  handling 
practices. 

The  cooperative  balancing  plant 
provision  is  intended  to  allow 
cooperatives  to  supply  the  fluid  market 
in  the  most  efficient  manner  possible 
and  also  to  process  milk  efficientiy 
when  such  milk  is  not  needed  for  flmd 
use.  In  the  Southeast  region,  the 
dominant  cooperative  operates  butter- 
powder  plants  in  Kentucky  and 
Louisiana  and  one  cheese  plant  in 
Tennessee.  Oftentimes  during  the  year, 
these  plants  are  completely  idle  when 
all  available  milk  is  needed  for  Class  I 
and  n  use. 

In  the  Southeast,  where  fluid  handlers 
are  subject  to  relatively  high  Class  I 
prices,  order  provisions  should  aid  them 
in  procuring  milk  supplies  by  providing 
stringent  pooling  standards.  This  will 
help  to  ensure  that  the  Class  I  prices 
applicable  to  these  handlers  will  serve 
thefr  purpose  in  generating  imiform 
prices  that  will  attract  milk  for  fluid  use. 
The  supply  plant  provisions  proposed 
by  Kraft  are  neither  needed  nor 
supported  by  the  vast  majority  of 
participants  in  these  markets  and 
therefore  are  not  adopted. 

It  is  not  necessary  to  seasonally  adjust 
the  supply  plant  and  balancing  plant 
shipping  requirements  for  the  3 
southeast  orders  because  the  standards 
proposed  are  flexible  enough  to 
accommodate  the  disposal  of  siuplus 
milk  during  the  flush  production 
season.  In  addition,  each  of  the  3  orders 
contains  a  provision  to  allow  the  market 
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administrator  to  increase  or  decrease 
shipping  requirements  and  other 
pooling  standards  by  up  to  10 
percentage  points.  This  provision  also  is 
included  in  the  producer  milk  section  of 
all  3  orders  with  respect  to  the 
percentage  of  milk  that  may  be  diverted 
and  in  the  niunber  of  days  that  a 
producer's  milk  must  be  received  at  a 
pool  plant. 

In  addition  to  the  provisions 
described  above,  each  of  the  southeast 
orders  contains  a  provision  to  allow  unit 

gooling  of  distributing  plants  operated 
y  the  same  handler.  This  provision  has 
been  in  the  Southeast  order  since  1995. 

Some  distributing  plants  may  meet 
the  pooling  standards  of  more  than  one 
order.  Consequently,  it  is  necessary  to 
specify  the  rules  for  determining  where 
a  plant  will  be  regulated.  Under  the 
southeast  orders,  if  a  plant  meets  the 
pooling  standards  of  the  order  and  is 
located  in  the  order's  respective 
marketing  area,  the  plant  will  be 
regulated  under  that  order  even  if  it  has 
greater  sales  in  some  other  order's 
marketing  area.  This  provision  has 
evolved  as  a  result  of  several  price 
alignment  problems  in  the  Southeast 
involving  a  plant  located  in  one 
marketing  area  but  regulated  under 
another  order.  In  every  such  case,  a 
plant's  supply  of  milk  was  put  in 
jeopardy  as  a  result  of  a  lower  blend 
price  imder  the  order  in  which  it 
became  regulated  based  on  its  sales. 
Notwithstanding  the  merging  of  several 
of  the  smaller  markets  in  the  Southeast, 
this  provision  should  be  retained  for  the 
southeast  orders  to  preclude  a  repetition 
of  this  problem.  There  was  widespread 
support  in  comment  letters  for  retention 
of  this  provision. 

In  the  case  of  a  distributing  plant  that 
is  not  located  within  any  order's 
marketing  area,  a  different  standard 
should  apply.  Since,  in  this  case,  it 
cannot  be  presumed  with  certainty  that 
a  plant  is  most  closely  associated  with 
the  market  in  which  it  is  located,  its 
association  with  a  market  should  be 
determined  based  upon  where  it  has  the 
most  sales. 

Producer-handler.  The  producer- 
handler  provision  for  the  3  southeast 
orders  is  very  similar  to  the  current 
provisions.  There  were  no  comments 
received  in  opposition  to  this  provision. 
-     To  qualify  as  a  producer-handler,  a 
dairy  farmer  would  have  to  have  route 
disposition  in  excess  of  150,000  pounds 
per  month;  otherwise,  the  producer's 
plant  would  be  exempt  from  regulation 
pursuant  to  a  provision  that  has  been 
uniformly  adopted  for  all  orders.  In 
addition,  a  dairy  fanner  may  receive  no 
fluid  milk  products  from  soiut:es  other 
than  his  or  her  farm.  Finally,  the  dairy 


farmer  must  provide  proof  satisfactory 
to  the  market  administrator  that  the  care 
and  management  of  the  dairy  animals 
and  other  resources  necessary  to 
produce  all  Class  I  milk  handled,  and 
the  processing  and  packaging 
operations,  are  his/her  own  enterprise 
and  are  operated  at  his/her  own  risk. 
At  the  present  time,  there  are  fewer 
than  5  producer-handlers  operating  in 
the  southeast  markets.  The  status  of 
these  handlers  occasionally  fluctuates 
between  being  fully  regulated  plants  in 
some  months  and  producer-handlers  in 
other  months.  None  of  these  operations 
would  lose  their  status  as  producer- 
handlers  imder  the  provision  adopted 
for  the  new  southeast  orders. 

Producer/Producer  milk.  The 
producer  and  producer  milk  definitions 
adopted  for  the  3  southeast  orders  are 
nearly  identical  to  the  provisions  now 
in  the  individual  orders.  These 
provisions  define  which  dairy  formers 
are  eligible  to  share  in  the  proceeds  of 
the  marketwide  pool. 

A  producer  is  defined  as  a  dairy 
farmer  whose  milk  is  received  at  a  pool 
plant,  diverted  to  a  nonpool  plant,  or 
received  by  a  cooperative  association 
acting  as  a  bulk  tank  handler.  It 
excludes  a  producer-handler,  a  dairy 
farmer  whose  milk  is  delivered  to  an 
exempt  plant,  or  a  dairy  former  whose 
milk  is  reported  as  diverted  milk  under 
the  provisions  of  another  Federal  order. 
The  diversion  limits  that  are  specified 
in  the  producer  milk  section  of  the  new 
orders  are  slightly  different  among  the  3 
southeast  orders.  To  qualify  for 
diversion  to  a  nonpool  plant,  a 
minimum  amount  of  a  producer's  milk 
must  be  received  at  a  pool  plant  during 
the  month  (i.e.,  this  is  called  a  "touch- 
base"  requirement).  Under  the 
Appalachian  order,  6  days"  production 
must  be  received  at  a  pool  plant  during 
each  of  the  months  of  July  through 
December,  and  2  days'  production  must 
be  received  at  a  pool  plant  during  each 
of  the  other  months  of  the  year.  Under 
the  Southeast  order,  10  days'  production 
is  required  to  be  delivered  to  a  pool 
plant  during  each  of  the  months  of  Jvily 
through  December  to  qualify  a 
producer's  milk  for  diversion  to  a 
nonpool  plant.  During  the  months  of 
January  through  Jime,  4  days' 
production  is  be  required  to  be 
delivered  to  a  pool  plant. 

Under  the  proposed  Florida  order, 
which  will  have  a  higher  Class  I 
utilization  and  less  need  to  divert  milk, 
a  producer  is  required  to  deliver  at  least 
10  days'  production  to  a  pool  plant 
during  every  month  of  the  year  in  order 
to  be  eligible  for  diversion  to  a  nonpool 
plant.  These  proposed  standards  are 


comparable  to  those  required  under  the 
separate  Florida  orders. 

The  total  quantity  of  milk  which  may 
be  diverted  by  a  pool  plant  operator  or 
cooperative  association  diuing  the 
month  also  varies  by  market  as  well  as 
by  month.  Under  the  Appalachian 
order,  a  pool  plant  operator  or 
cooperative  association  is  permitted  to 
divert  25  percent  of  its  producer  milk 
during  the  months  of  Jidy  through 
November,  January  and  February. 
During  the  months  of  December  and 
March  through  June,  the  total  diversion 
limit  increases  to  40  percent  of  producer 
milk  receipts.  In  the  Southeast  order,  a 
total  diversion  limit  of  33  percent  is 
provided  during  the  months  of  July 
through  December,  and  50  percent 
during  the  other  months.  The  diversion 
limits  under  the  Florida  order  are  20 
percent  during  the  months  of  July 
through  November,  25  percent  during 
the  months  of  December  through 
February,  and  40  percent  during  all 
other  months. 

The  "touch  base"  requirements  and 
gross  diversion  limits  described  above 
are  adjustable  by  the  market 
administrator  to  assiue  orderly 
marketing  and/or  efficient  handling  of 
milk  in  the  marketing  area.  This 
procedure  is  described  in 
§§  1005.13(d)(7),  1006.13(d)(6),  and 
1007.13(d)(7). 

Although  a  "dairy  farmer  for  other 
markets"  provision  was  requested  for 
the  new  orders  by  some  producer 
organizations,  it  was  opposed  by  others. 
This  provision  is  not  included  in  the  3 
southeast  orders  at  this  time.  Such  a 
provision  could  restrict  the  free 
movement  of  milk  as  needed  among 
markets.  The  proposed  diversion  limits 
and  touch-base  requirements  in  the 
southeast  orders  should  preclude  the 
association  of  milk  with  these  markets 
when  such  milk  is  not  needed  at  pool 
plants. 

Reports  of  receipts  and  utilization.  To 
accommodate  the  payment  schedide 
desired  for  the  3  southeast  orders,  the 
handler's  report  of  receipts  and 
utilization  must  be  in  the  market 
administrator's  office  no  later  than  the 
7th  day  of  the  month.  The  producer 
pajmsU  report  will  be  required  by  the 
20th  day  of  the  month.  The  information 
to  be  included  in  these  proposed  reports 
is  essentially  identical  to  the  current 
order  provisions. 

Pajments  for  milk.  The  southeast 
orders  provide  imiform  payment 
schedules  for  payments  to  and  from  the 
producer-settlement  fund.  Payment  to 
the  producer-settlement  fund  must  be 
made  by  the  12th  day  of  the  month  and 
payment  from  the  producer-settlement 
fund  must  be  made  one  day  later. 
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In  the  case  of  payments  to  producers 
and  cooperative  associations,  the 
merged  Florida  order  will  maintain  the 
longstanding  3-payment  schedule  that 
has  been  part  of  the  present  Florida 
orders  for  many  years.  The  partial 
payments  to  producers  under  the  new 
Florida  order  must  be  made  on  the  20th 
day  of  the  month  for  milk  received 
during  the  first  15  days  of  the  month 
and  on  the  5th  day  of  the  following 
month  for  milk  received  during  the 
remainder  of  the  month.  The  rate  of 
payment  will  be  at  not  less  than  85 
percent  of  the  preceding  month's 
imiform  price,  adjusted  for  plant 
location  and  for  proper  deductions 
authorized  in  writing  by  the  producer. 
The  final  payment  for  milk  received 
during  the  previous  month  must  be 
made  on  or  before  the  15th  day  of  the 
month. 

The  Appalachian  and  Southeast 
orders  adopted  here  have  identical 
payment  schedules.  The  partial 
pajnment  for  milk  received  during  the 
first  15  days  of  the  month  must  be  made 
on  the  26di  day  of  the  month,  and  the 
rate  of  payment  must  be  90  percent  of 
the  preceding  month's  uniform  price. 
The  final  payment  must  be  received  by 
the  producer  on  or  before  the  14th  day 
of  the  following  month.  The  rate  of  final 
payment  for  all  3  orders  is  the  preceding 
month's  uniform  price  adjusted  for 
butterfat,  plant  location,  partial 
payments,  marketing  services,  and 
proper  deductions  authorized  in  writing 
by  the  producer.  Each  order  will  require 
payment  to  a  cooperative  association  to 
be  made  one  day  earlier  than  the 
payment  to  an  individual  producer. 

It  should  be  noted  that  tne  payment 
dates  described  above  may  be  delayed  if 
the  payment  is  due  on  a  Saturday, 
Sunday,  or  national  holiday.  In  such 
case,  the  payment  will  be  due  on  the 
next  day  that  the  market  administrator's 
office  is  open  for  business.  This  new 
rule  is  provided  in  §  1000.90. 

6c.  Midwest  Region 

Upper  Midwest  Order 
Pool  Plant 

The  pool  distributing  and  pool  supply 
plant  definitions  of  the  consolidated 
Upper  Midwest  order  should  use  the 
standard  order  language  used  in  other 
orders,  adapted  to  marketing  conditions 
in  the  Upper  Midwest. 

The  pool  distributing  plant  definition 
specifies  that  for  a  plant  to  be  a  pool 
dUstributing  plant,  it  must  have  15 
percent  or  more  of  its  total  receipts  of 
fluid  milk  distributed  as  route 
disposition.  This  percentage  is 
considerably  lower  than  the  percentage 
used  in  the  Chicago  Regional  order. 


which  varies  from  30  percent  to  45 
percent  depending  on  the  month. 
However,  the  current  Upper  Midwest 
order  uses  a  percentage  based  on  the 
marketwide  Class  I  percentage  for  the 
same  month  of  the  previous  year. 
During  "normal"  months  this 
percentage  is  approximately  15  percent. 
When  some  milk  is  held  off  the  pool  for 
economic  reasons  (primarily  imusual 
price  differences  between  classes),  the 
percentage  may  vary  considerably, 
ranging  from  the  "normal"  15  percent  to 
over  50  percent. 

In  addition  to  specifying  the  route 
disposition  percentage  at  15  percent,  the 
percentage  would  be  calculated  on  the 
basis  of  tibe  total  receipts  of  fluid  milk 
products  physically  received  at  the 
distributing  plant.  Currently  both  the 
Chicago  Regional  and  Upper  Midwest 
orders  include  milk  diverted  from  the 
distributing  plant  in  the  total  bulk 
receipts  used  to  compute  the  route 
disposition  percentage.  Use  of  a 
constant  percentage  at  approximately 
the  market  Class  I  percentage,  and 
removing  diverted  milk  from  a 
distributing  plant's  receipts  in 
determining  its  regulatory  status,  will 
reduce  the  cxuxent  opportunities 
available  to  distributing  plants  to 
become  partially  regulated  by 
manipulating  their  reported  receipts  and 
diversions  of  milk.  In  addition,  the 
language  adopted  should  eliminate 
month-to-month  uncertainty  caused  by 
basing  handlers'  regulatory  status  on  the 
market's  fluctuating  utilization 
percentage. 

The  Identical  Provisions  Committee 
recommended  that  the  in-area 
distribution  criteria  for  pool  distributing 
plants  be  15  percent  of  total  route 
disposition,  and  that  percentage  was 
included  in  the  proposed  rule.  However, 
it  was  determined  that  a  25-percent 
standard  for  in-area  sales  would  be 
appropriate  for  all  markets  to  assure  that 
handlers  not  already  regtilated  would 
not  become  regulated  solely  because  of 
order  consolidation.  The  Committee 
explained  that  use  of  total  route 
disposition  rather  than  bulk  receipts  as 
the  denominator  woiUd  reduce 
op{}ortunities  for  handlers  to 
manipulate  the  manner  in  which  they 
may  report  their  operations  to  avoid 
regulation.  Currently  in  the  Chicago 
Regional  and  Upper  Midwest  orders  the 
in-area  route  disposition  standard  (10 
percent  in  Chicago  Regional  and  15 
percent  in  Upper  Midwest)  is  computed 
using  the  same  basis  (bulk  receipts, 
including  diversions)  as  is  used  to 
determine  whether  a  plant  meets  the 
definition  of  a  pool  distributing  plant. 

Provision  is  made  for  a  single  nandler 
to  form  a  unit  of  distributing  plants  and 


manufectiuing  plants,  all  of  which  must 
be  located  within  the  marketing  area. 
The  unit  would  have  to  meet  the 
requirements  for  a  pool  distributing 
plant  and  at  least  one  of  the  plants  in 
the  unit  must  meet  the  pool  distributing 
plant  requirements  as  a  separate  plant. 
Plants  not  meeting  the  pool  distributing 
plant  definition  will  be  required  to  have 
disposition  of  packaged  fluid  milk 
products,  packaged  fluid  cream 
products,  or  cottage  cheese  and  other 
soft  manufactured  products  of  at  least 
half  of  their  receipts  of  Grade  A  bulk 
fluid  milk  products,  including  milk 
diverted  by  the  plant  operator. 

Manufacturing  plants  traditionally 
have  been  included  in  units  with 
distributing  plants  because  the 
manufacturing  plants  produced 
products  such  as  packaged  fluid  cream, 
soui  cream,  and  cottage  cheese  that  are 
marketed  in  conjunction  with  bottled 
fluid  milk  products.  In  addition,  some 
of  these  plants  produce  a  limited 
quantity  of  fluid  milk  products. 
Handlers  have  argued  that  the  operator 
of  a  free-standing  manu&cturing  plant 
that  manufactures  these  complementary 
products  should  be  able  to  pool  its  milk 
supply  for  both  (or  for  several)  plants  as 
if  all  of  the  products  were  made  in  the 
bottling  plant 

Both  the  Chicago  Regional  and  Upper 
Midwest  orders  contain  a  provision  for 
a  distributing  plant  unit.  Although  the 
ciurent  Chicago  Regional  order  does  not 
specify  the  types  of  products  that  may 
be  maniifactured  at  plants  in  the  unit, 
the  Upper  Midwest  order  does.  It  is 
reasonable  to  place  restrictions  on  the 
types  of  products  that  are  disposed  of 
from  the  manufacturing  plants  in  the 
imit,  since  these  plants  will  receive  the 
benefits  reserved  for  pool  distributing 
plants  and  shipments  from  supply 
plants  to  the  plants  in  the  imit  will  be 
considered  in  determining  pool  supply 
plant  qualifications. 

A  pool  supply  plant  operator  should 
ship  as  qualifying  shipments  at  least  10 
percent  of  the  plant's  receipts  of  milk 
from  producers,  including  milk  diverted 
by  the  handler,  each  month.  As  in  the 
ciurent  Chicago  Regional  order,  such 
shipments  may  be  made  to  pool 
distributing  plants,  pool  distributing 
plant  units,  plants  of  producer-handlers, 
partially  regulated  distributing  plants, 
or  distributing  plants  fully  regulated  by 
other  Federal  milk  orders.  The  extent  of 
shipments  to  partially  regulated 
distributing  plants  to  be  used  for 
quaUfication  would  be  limited  to  the 
quantity  classified  as  Class  I.  Qualifying 
shipments  to  distributing  plants 
regulated  by  other  Federal  milk  orders 
should  be  limited  to  the  quantity 
shipped  to  pool  distributing  plants,  and 
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may  not  be  agreed-upon  Class  II,  Class 
in  or  Class  IV  utilization.  Shipments 
directly  from  farms  to  pool  distributing 
plants  and  to  plants  contained  in  pool 
distributing  plant  units  should  be 
included  as  shipments  that  help  to  meet 
thepercentage  qualification  standard. 

Tne  10  percent  shipping  requirement 
adopted  in  this  decision  is 
approximately  5  percentage  points  less 
than  the  anticipated  Class  I  percentage 
for  the  consolidated  Upper  Midwest 
order.  The  10  percent  shipping  standard 
is  greater  than  the  current  individual 
supply  plant  shipping  standard  and 
equal  to  the  maximum  shipping 
percentage  required  of  pool  units  during 
the  qualifying  period  in  the  ciirrent 
Chicago  Regional  order.  The  standard 
under  the  current  Upper  Midwest  order, 
which  uses  the  Class  I  use  percentage  of 
the  same  month  in  the  previous  year  as 
the  supply  plant  shipping  percentage, 
would  exceed  the  adopted  percentage. 
Also  under  the  current  Upper  Midwest 
order,  a  reserve  supply  plant  must  ship 
10  percent  of  its  receipts  to  pool 
distributing  plants  during  January 
through  Jime,  and  the  marketwide  Class 
I  percentage  for  the  same  months  of  the 
preceding  year  for  the  months  of  July 
through  December. 

Several  handlers,  including  a  large 
cooperative  association,  a  cheesemakers' 
organization,  and  a  fluid  milk  handler, 
filed  comments  stating  that  the  10 
percent  shipping  standard  for  supply 
plants  is  too  high  for  this  market  with 
a  Class  I  utilization  percentage  that 
rarely  would  exceed  20  percent. 

The  10-percent  shipping  percentage  is 
below  the  estimated  Class  I  percentage 
for  the  consoUdated  Upper  Midwest 
order  and  shoidd  be  appropriate,  even 
in  view  of  the  fact  that  many 
distributing  plants  have  a  supply  of 
milk  from  their  own  producers.  In 
September  1997,  approximately  27 
percent  of  the  milk  pooled  or  received 
at  distributing  plants  in  the  Chicago 
Regional  order  was  pooled  as  producer 
miJ^  with  the  distributing  plant 
operators  as  the  handlers,  rather  than  as 
producer  milk  pooled  by  cooperatives 
and  other  handlers.  The  milk  pooled  by 
distributing  plant  handlers  accoimted 
for  approximately  12  percent  of  the  total 
milk  pooled  in  September  1997  (or 
approximately  5  percent  of  the  total 
milk  that  woiild  have  been  pooled  if  all 
of  the  milk  eligible  to  be  pooled  in 
September  1997  had  been  pooled). 
Approximately  7  percent  of  the  Class  I 
producer  milk,  or  approximately  2 
percent  of  the  total  producer  miUc, 
pooled  under  the  Upper  Midwest  order 
is  pooled  by  distributing  plant 
operators.  The  combination  of  the 
supply  plant  shipping  percentage  and 


the  percentage  of  milk  pooled  directly 
by  distributing  plant  handlers  woiUd 
appear  sufficient  to  meet  anticipated 
Class  I  needs  in  the  consolidated  Upper 
Midwest  order.  The  10  percent  supply 
plant  shipping  percentage  also  should 
be  appropriate  to  avoid  unnecessary  and 
uneconomic  shipments. 

It  should  be  remembered  that  the 
provisions  adopted  in  this  decision  will 
allow  the  market  administrator  to 
increase  or  decrease  the  required 
shipping  percentage  on  a  marketwide  or 
selected  area  basis  if  deemed  necessary 
to  assure  an  adequate  supply  of  milk  to 
pool  distributing  plants  or  to  prevent 
uneconomic  shipments  of  milk.  If  the 
shipping  percentage  is  increased  by  the 
market  administrator,  shipments  made 
for  the  purpose  of  meeting  the  increased 
percentage  may  be  made  only  to  pool 
distributing  plants  or  plants  contained 
in  pool  distributing  plant  units. 

A  comment  filed  by  a  cheesemakers' 
organization  expressed  concern  about 
the  potential  competitive  inequities  of  a 
provision  enabling  the  market 
administrator  to  change  the  shipping 
percentage  for  a  selected  portion  of  the 
marketing  area.  This  provision  has 
existed  in  the  current  Upper  Midwest 
order  for  some  time  without  resulting  in 
any  controversy.  The  provision  probably 
will  be  more  useful  with  the 
considerable  enlargement  of  the 
marketing  area  through  consolidation.  It 
may  be  more  inequitable  to  require 
increased  shipments  bom  plants  in,  for 
instance.  Grand  Forks,  North  Dakota,  to 
supply  deficits  in  the  Chicago  area  (700 
miles  distant)  than  it  currently  would  be 
to  require  those  plants  to  increase 
qualifying  shipments  so  that 
distributing  plants  in  the  Twin  Cities 
area  (300  miles  away)  wiU  be  able  to 
obtain  needed  supplies.  It  should  be 
remembered  that  there  are  plentiful 
supplies  of  milk  produced  within  100- 
200  miles  of  any  part  of  this  marketing 
area.  Certainly  care  will  be  taken  to 
assure  that  handlers  are  not  placed  at 
significant  competitive  disadvantage. 

Groups  of  two  or  more  supply  plants 
will  be  allowed  to  form  systems  of 
supply  plants  for  the  piupose  of  meeting 
the  shipping  requirements,  by  shipping 
the  same  percentage  as  that  required  for 
individuad  pool  supply  plants  that  are 
not  part  of  such  a  system.  These  pool 
supply  plant  systems  may  consist  of 
plants  of  the  same  handler  or  more  than 
one  handler,  and  may  contain  both 
proprietary  and  cooperative  handlers. 
The  only  requirement  affecting  an 
individual  plant  within  the  unit  is  that 
the  plant  must  be  physically  located 
within  the  marketing  area.  This 
restriction  is  necessary  to  prevent 
distant  plants  frt>m  receiving  the 


benefits  of  participating  in  the 
marketMade  pool  without  having  an 
actual  association  with  the  market. 

Several  plants  located  outside  the 
bovmdaries  of  the  consolidated 
marketing  area  curiently  are  included  in 
supply  plant  units  by  a  "grandfather 
clause"  in  the  Upper  Midwest  order. 
The  order  will  provide  that  these  plants 
may  continue  to  be  included  in  a  supply 
plant  system  if  they  so  desire  as  long  as 
they  maintain  continuous  pool  plant 
status. 

Handlers  may  form  supply  plant 
systems  by  filing  a  written  request  by 
July  15,  listing  the  plants  to  be  in  the 
system.  Such  a  system  will  remain  in 
effect  from  August  1  through  JiUy  31  of 
the  following  year.  These  dates  deviate 
from  those  provided  for  other  orders 
because  of  die  difference  in  seasonal 
production  variations  between  this  and 
other  orders.  The  handler  or  handlers 
establishing  the  system  may  also  delete 
a  plant  from  the  system  or  dissolve  the 
system  by  submitting  a  written  request 
to  the  market  administrator.  Any  plant 
deleted  from  a  system,  or  plants  that 
were  part  of  a  system  that  was 
discontinued,  may  not  be  part  of  a 
system  until  the  following  August. 

Provisions  that  allow  handlers  to  add 
plants  to  a  system  tmder  certEun 
circumstances  and  to  allow  systems  to 
reorganize  in  the  event  a  plant  changes 
ownership  or  in  the  event  of  a  business 
failure  by  a  handler  are  also 
incorporated  in  the  order.  A  system 
failing  to  meet  pooling  standards  will  be 
allowed  to  drop  plants  from  the  system 
until  the  system  does  qualify.  The 
handler  responsible  for  assuring  that  the 
system  qualifies  must  notify  the  market 
administrator  of  which  plants  are  to  be 
deleted  from  the  system.  If  the  handler 
does  not  notify  the  market 
administrator,  the  market  administrator 
will  exclude  plants  from  the  system 
beginning  with  the  plant  at  the  bottom 
of  the  list  of  plants  submitted  by  the 
handler  responsible  for  qualifying  the 
system,  and  continuing  up  the  list  until 
the  system  qualifies. 

The  provisions  for  supply  plant 
systems  are  very  similar  to  the 
provisions  currentiy  contained  in  both 
the  Chicago  Regional  and  Upi)er 
Midwest  orders.  Unlike  the  Chicago 
Regional  and  the  Upper  Midwest  orders, 
however,  this  order  does  not  contain  a 
specific  shipping  reqiurement  for 
individual  plants  within  a  supply  plant 
system.  In  the  current  Chicago  Regional 
order,  pool  supply  plant  systems  have 
twice  the  percentage  shipping  standard 
of  individual  supply  plants,  with 
individual  plants  within  the  systems 
required  to  ship  47,000  poimds  or  three 
percent  of  their  producer  receipts, 
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whichever  is  less,  in  five  of  the  six 
months  of  August  through  January.  The 
current  Upper  Midwest  order  requires 
handlers  with  supply  plants  in  a  supply 
plant  system  to  ship  five  percent  of  each 
handler's  Grade  A  receipts,  including 
milk  diverted  by  the  handler  to  nonpool 
plants,  during  one  of  the  months  of 
August  through  December. 

Tnis  decision  does  not  provide  for  the 
category  of  supply  plants  referred  to  as 
reserve  supply  plants.  Reserve  supply 
plants  ceased  to  be  included  in  the 
Chicago  Regional  order  in  1987,  while 
the  Upper  Midwest  continues  to  provide 
for  them.  With  year-round  shipping 
requirements,  the  unlimited  ability  of 
the  market  administrator  to  change 
shipping  p>ercentages  both  in  level  and 
in  area,  and  the  ability  of  supply  plants 
to  form  systems,  there  is  no  compelling 
reason  to  have  two  categories  of  supply 
plants. 

A  provision  to  allow  plants  to  remain 
qualified  for  up  to  two  consecutive 
months  due  to  unavoidable 
circumstances,  such  as  a  natural 
disaster,  fire,  breakdown  of  equipment, 
or  work  stoppage  is  included  in  this 
decision.  The  provision  is  contained  in 
the  Chicago  Regional  order  and  has 
worked  quite  well  in  giving  handlers 
some  administrative  relief  in  the  face  of 
certain  unavoidable  circiunstances. 

Comments  filed  by  a  cooperative 
association  and  a  fluid  milk  handler 
urged  that  the  unit  reporting,  accounting 
and  allocation  provisions  of  the  Chicago 
Regional  order  be  retained  in  the 
consolidated  order.  This  issue  is 
considered  and  addressed  in  the 
Classification  section  of  this  decision. 

Producer  Milk 

The  definition  of  producer  milk 
determines  which  milk  will  be  eligible 
to  participate  in  the  Federal  order  pool. 
This  decision  provides  that  milk 
received  at  a  pool  plant  directly  from 
producers  or  bom  a  cooperative 
association  acting  as  a  handler  shoidd 
be  eligible  to  be  producer  milk.  Milk  for 
which  the  operator  of  a  pool  plant  is  the 
handler  that  is  delivered  directly  from 
the  farm  to  another  pool  plant  should 
also  be  considered  producer  milk. 
Under  certain  circumstances,  milk 
deUvered  to  a  nonpool  plant  may  also 
be  considered  producer  milk.  Milk 
delivered  directly  frtim  a  fcffm  to  a 
nonpool  plant  may  be  considered 
producer  milk  if  at  least  one  day's 
production  is  received  at  a  pool  plant 
during  the  dairy  farmer's  first  month  as 
a  producer. 

In  order  to  qualify  as  producer  milk 
the  milk  pooled  by  a  cooperative 
association  acting  as  a  handler 
described  in  §  1030.9(c),  the  cooperative 


must  deliver  at  least  10  percent  of  the 
milk  for  which  it  is  the  handler 
pursuant  to  §  1030.9(c)  to  pool 
distributing  plants,  units  of  pool 
distributing  plants,  plants  of  producer- 
handlers,  or  partially  regiUated 
distributing  plants.  The  shipments  to 
partially  regulated  distributing  plants 
are  limited  to  the  quantity  classified  as 
Class  I.  These  are  me  same  performance 
requirements  that  apply  to  supply 
plants,  with  the  exception  of  the 
treatment  of  milk  shipped  direct  fix)m 
farms  to  distributing  plants  regulated 
under  other  orders.  If  such  milk  is 
allocated  to  Class  I  under  the  other 
order,  it  will  become  producer  milk 
under  that  order.  The  same  performance 
requirements  that  apply  to  supply 
plants  apply  to  cooperative  associations 
acting  as  handlers  if  the  market 
administrator  adjusts  the  shipping 
percentages. 

No  si^oificant  differences  in  the 
treatment  of  milk  received  at  pool  plants 
are  provided  under  this  decision  than 
imder  the  current  Chicago  Regional  or 
Upper  Midwest  orders.  There  are, 
however,  several  differences  relating  to 
diverted  milk.  This  decision  allows  the 
operator  of  a  pool  plant  to  divert,  or 
ship  milk  directly  from  the  farm  to 
another  pool  plant,  the  milk  of 
producers  for  which  it  is  the  handler, 
and  account  for  the  milk  as  producer 
milk  at  the  shipping  plant.  Allowing 
either  a  proprietary  pool  plant  or  a 
cooperative  pool  plant  to  divert  milk  to 
another  pool  plant  is  consistent  with  the 
Chicago  Regional  order.  In  the  Upper 
Midwest  order,  milk  that  is  received  at 
a  pool  plant  and  for  which  a  cooperative 
association  is  the  handler  is  considered 
producer  milk  at  the  receiving  plant. 
The  Upper  Midwest  order  specifies  that 
a  proprietary  handler  may  chvert  milk  to 
another  pool  plant  and  that  such  milk 
will  be  considered  producer  milk  of  the 
diverting  proprietary  handler.  The 
language  adopted  imder  this  decision 
leaves  to  the  discretion  of  the 
cooperative  association  the  option  of 
diverting  milk  to  another  pool  plant 
from  its  own  pool  plant  or  delivering 
the  milk  to  the  pool  plant  in  its  capacity 
as  a  handler  of  producer  milk  pursuant 
to  §  1030.9(c). 

The  consolidated  Upper  Midwest 
order  requires  that  a  new  producer  or  a 
producer  who  has  broken  association 
with  the  maii:et  have  at  least  one  day's 
production  received  at  a  pool  plant 
diuing  the  first  month  in  which  the 
producer's  milk  is  reported  as  producer 
milk.  Currently  the  Chicago  Regional 
order  requires  a  new  producer  on  the 
market  or  a  producer  who  has  broken 
association  with  the  market  to  have  at 
least  one  day's  production  received  at 


the  pool  plant  at  which  the  milk  is 
reported  during  the  first  month  in 
which  the  producer's  milk  is  considered 
to  be  producer  milk  eligible  for 
diversion  to  a  nonpool  plant.  In 
addition,  at  least  one  day's  production 
of  a  producer's  milk  must  be  received  at 
a  pool  plant  in  each  of  the  months  of 
August  through  January  to  be  eligible  for 
diversion  to  a  nonpool  plant.  The 
current  Upper  Midwest  ordOT  reqiiires 
that  a  new  producer  or  a  producer  who 
has  broken  association  with  the  market 
be  received  at  a  pool  plant  prior  to  the 
milk  being  diverted  to  a  nonpool  plant. 

There  is  little  or  no  justification  for 
forcing  producer  milk  to  be  received  at 
a  pool  plant  to  maintain  or  prove 
association  with  the  market.  Supply 
plants  and  cooperatives  will  be  required 
to  ship  a  fixed  percentage  of  their  total 
milk  supply,  not  just  that  portion 
received  at  their  plants,  to  the  fluid 
market.  Since  both  cooperatives  and 
proprietary  handlers  can  move  milk 
directly  frtjm  the  form  to  the  fluid 
market  there  is  little  reason  to  force  milk 
into  a  pool  plant  solely  for  regulatory 
purposes.  Certainly  the  extra  cost  to  the 
handler  of  moving  milk  for  regulatory 
purposes  does  not  enhance  economic 
efficiency  or  milk  quality  and  in  fact 
decreases  economic  efficiency  and  milk 
qiudity  to  the  detriment  of  the  entire 
market. 

This  decision  provides  that  producer 
milk  be  priced  in  the  month  in  which 
it  is  delivered  to  the  plant  of  first 
receipt,  although  the  proposed  rule 
would  have  priced  milk  in  the  month  in 
which  it  is  picked  up  at  the  farm.  Some 
orders  have  allowed  milk  picked  up  on 
the  last  day  of  a  month  but  delivered  to 
a  plant  in  the  next  month  to  be  priced 
in  the  month  in  which  it  was  picked  up. 
A  comment  filed  by  Wisconsin 
Cheesemakers  favored  continuation  of 
this  regulatory  treatment.  For  purposes 
of  uniformity  between  the  consolidated 
orders  (whidi  apply  to  many  handlers, 
cooperative  and  proprietary,  who 
operate  in  more  than  one  order  area) 
and  clarity  of  plant  accoimting  for  milk 
received  and  used  during  each  month 
all  orders  now  will  provide  that 
producer  milk  is  not  received  imtil  it 
actually  enters  a  plant. 

Under  the  consolidated  order,  as  in 
the  proposed  rule,  prodiK:er  milk  will  be 
priced  at  the  location  of  the  plant  at 
which  the  milk  is  physically  unloaded 
into  processing  facilities  or  a  storage 
tank.  In  the  current  Chicago  Regional 
order  milk  is  priced  where  milk  is 
pumped  within  the  confines  of  a  plant. 
The  adopted  order  language  wiU 
eliminate  the  pricing  of  milk  where  it  is 
pumped  from  truck  to  truck  and  price 
the  milk  where  it  is  eventually  unloaded 
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into  processing  facilities  or  a  storage 
tank. 

Location  Adjustments  and 
Transportation  Credits 

To  help  move  milk  to  the  fluid  market 
a  transportation  credit  and  an  assembly/ 
procurement  credit  for  Class  I  milk  are 
contained  in  the  Upper  Midwest  order. 
The  transportation  credit  will  be 
computed  by  multiplying  the 
himdredweight  of  milk  contained  in 
transfers  of  bulk  fluid  milk  from  pool 
plants  to  pool  distributing  plants  and 
used  in  Class  I  by  the  value  obtained  by 
multiplying  .0028  times  the  nimiber  of 
miles  between  the  transferor  plant  and 
transferee  plants  with  an  offset  for  a 
positive  difference  between  the  Class  I 
prices  at  the  transferee  and  transferor 
plants.  The  transportation  credit  should 
be  paid  to  the  receiving  handler,  as  the 
milk  will  be  pooled  at  the  location  from 
which  it  is  shipped  and  the  credit  will, 
to  some  extent,  duplicate  the  function  of 
the  location  adjustment  in  helping  to 
cover  the  cost  of  moving  it  from  supply 
plants  to  fluid  milk  handlers. 

The  transportation  credit  is  similar  to 
the  transportation  credit  currently 
contained  in  the  Chicago  Regional 
order.  Both  the  transportation  credit 
adopted  in  this  decision  and  the  current 
credit,  which  uses  the  same  .0028  rate, 
are  applied  to  Class  I  milk  only. 
However,  in  the  current  Chicago 
Regional  order  the  credit  is  based  on 
110  percent  of  the  Class  I  milk  received 
at  the  pool  distributing  plant.  The 
proposed  rule  would  have  provided  that 
the  transportation  credit  be  paid  to  the 
shipping  handler  on  the  basis  of  Class 
I  milk  transferred  to  fluid  milk  plants. 

Several  interested  persons 
commented  on  the  use  of  transportation 
credits  and  assembly  credits  in  this 
consolidated  order,  with  most  favoring 
such  provisions  but  disagreeing  to  some 
extent  with  their  proposed  application. 
There  was  disagreement  between  the 
comments  on  whether  the  credit  should 
apply  to  the  shipping  or  the  receiving 
handler  and  whether  it  shoidd  apply  to 
all  Class  I  milk,  both  direct-shipped  and 
from  plants,  or  just  to  milk  transferred 
from  plants  and  used  in  Class  I.  One 
commenter  also  stated  that  the  proposed 
rate  did  not  cover  enough  of  the  actual 
cost  of  moving  milk. 

In  the  case  of  milk  received  at  a 
distributing  plant  from  a  supply  plant 
operated  by  a  cooperative  association, 
the  order  provides  that  a  distributing 
plant  pay  the  supply  plant  from  which 
it  receives  milk  at  not  less  than  the  price 
applicable  at  the  distributing  plant.  The 
shipping  plant  must  account  to  the 
marketwide  pool  at  the  price  applicable 
at  the  shipping  plant,  where  the  mUk 


was  first  received.  Payment  of  the 
distributing  plant's  Class  I  price  for  milk 
in  Class  I  uses  will  assure  that 
cooperative  associations  are  being  paid 
the  order  minimmn  price  for  such  milk. 
The  distributing  plant,  then,  is 
responsible  for  the  cost  of  getting  the 
milk  from  the  supply  plant  location  to 
its  own,  with  some  assistance  from  the 
transportation  credit  to  the  extent  that 
the  calcidated  cost  exceeds  the 
difference  in  the  Class  I  prices  between 
the  shipping  and  receiving  plants. 

There  must  be  some  contribution  from 
consumers  to  the  cost  of  moving  milk  to 
deficit  locations.  However, 
incorporating  the  entire  cost  of  hauling 
milk  in  the  transportation  credit  coxild 
have  the  effect  of  encouraging  handlers 
to  procure  milk  from  greater  distances 
than  necessary.  If  milk  is  moved  from  a 
higher-priced  zone  to  a  lower-priced 
zone  (which  may  be  necessary  to  obtain 
needed  supplies  of  milk  at  outlying 
distributing  plants),  there  will  be  no 
offset  for  differences  in  Class  I  prices 
between  the  shipping  and  receiving 
plants. 

Unlike  the  transportation  credit, 
which  is  based  on  mileage  and  paid 
only  on  transfers  of  bulk  milk  to  pool 
distributing  plants,  the  assembly/ 
procurement  credit  is  paid  at  the  rate  of 
8  cents  per  hundredweight  of  Class  I 
milk  transferred  or  diverted  by  a  pool 
plant  to  a  pool  distributing  plant.  An 
assembly/  prooirement  credit  also  will 
be  applied  to  milk  received  bom 
producers  and  from  cooperative 
associations  acting  as  handlers  pursuant 
to  §  1030.9(c)  based  on  the  pro  rata 
share  of  producer  milk  delivered  to  a 
pool  distributing  plant  and  allocated  to 
Class  I. 

A  comment  filed  by  a  cooperative 
association  stated  that  assembly  credits 
should  not  apply  to  distributing  plants' 
own  milk  supplies,  but  only  to  milk 
obtained  from  supply  plants  or 
cooperatives.  If  such  a  change  were 
made,  distributing  plant  operators  who 
have  arranged  for  their  own  milk 
supplies  woiUd  have  an  8-cent 
disadvantage  in  prociiring  milk  in 
comparison  with  their  competitors  who 
obtain  milk  only  from  supply  plants  and 
cooperatives. 

A  transportation  credit  and 
procurement  credit  are  incorporated  in 
the  order  to  assist  handlers  in  suppl3dng 
the  Class  I  market.  These  transportation 
and  procurement  credits,  to  be  paid  on 
Class  I  milk  only  in  combination  with 
the  Class  I  price  surface  discussed 
elsewhere  in  this  final  decision,  will 
help  handlers  move  milk  to  the  fluid 
market  by  distributing  the  cost  of 
supplying  the  fluid  market  to  all  market 
participants  who  share  in  the 


marketwide  pool.  Handlers  and 
producers  who  supply  the  Class  I 
market  on  a  regular  basis  should  not  be 
expected  to  bear  the  entire  cost  of 
suppl5dng  the  Class  I  market  while 
handlers  and  producers  who  meet  only 
the  minimiun  requirements  derive  the 
benefits  of  marketwide  pooling. 
Incorporation  of  a  transportation  credit 
and  procurement  credit  on  Class  I  milk 
in  the  marketwide  pool  will  assure  that 
at  least  some  of  the  cost  of  supplying  the 
Class  I  market  is  shared  among  all 
market  participants. 

Reporting  and  Payment  Dates 

Comments  filed  by  two  handlers 
opposed  changing  the  reporting  dates 
for  the  consolidated  order  from  the  10th 
to  the  9th  of  the  month  following  receipt 
and  use  of  the  milk.  It  should  be 
apparent,  especially  to  the  cooperative 
association  that  filed  this  comment,  that 
payment  to  producers  cannot  be 
determined  until  the  marketwide 
pooling  process  is  completed  and 
minimum  producer  pay  prices 
calculated.  The  earlier  the  pooling 
process  can  begin,  the  sooner  producers 
can  be  paid.  The  reporting  date  of  the 
9th,  adopted  in  this  decision,  is  the 
latest  date  for  filing  handler  reports  in 
any  of  the  consolidated  orders.  Two 
other  orders  specify  the  9th,  with  one 
order  requiring  reporting  on  the  8th  and 
the  other  seven  orders  specifying  that 
handler  reports  be  filed  on  or  before  the 
7th  of  Uie  following  month.  Because 
reporting  should  be  somewhat  more 
uniform  among  the  Upper  Midwest 
handlers  after  consolidation  of  the 
orders,  their  reporting  burdens  should 
be  reduced  accordingly.  Further, 
technology  certainly  has  improved  the 
ability  of  all  businesses  to  keep  records 
and  organize  data  for  reporting  purposes 
since  the  current  reporting  dates  were 
established  (over  35  years  ago). 

Wisconsin  Cheesemakers'  comment 
opposed  reducing  the  time  lag  between 
when  producers  deliver  milk  to 
handlers  and  when  they  are  paid  for 
that  milk.  The  current  dates  for  paying 
producers  for  the  milk  delivered  in  the 
first  half  of  each  month  (the  3rd  and  4th 
of  the  following  month)  under  these  two 
orders  are  among  the  latest,  if  not  the 
latest,  in  the  entire  Federal  milk  order 
system.  The  date  adopted  in  this 
decision,  the  26th  of  the  same  month,  is 
the  same  as  in  three  other  consolidated 
orders,  later  than  in  five  of  the  other 
orders,  and  earlier  than  in  two  of  the 
orders  (none  of  which  is  later  than  the 
last  day  of  the  month).  The  date 
specified  for  final  payment  to  producers 
ranks  similarly.  Producers  need  to  be 
paid  for  the  milk  they've  delivered 
several  weeks  before  on  as  timely  a  basis 
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as  possible.  The  adopted  provisions  will 
accomplish  that  goal. 

Central  Order 

Many  of  the  provisions  of  the 
consolidated  Central  order  are 
explained  in  the  "Identical  Provisions" 
portion  of  this  decision,  and  need  not  be 
addressed  here.  The  provisions  that 
deviate  somewhat  from  those  adopted 
for  other  order  areas  are  the  provisions 
dealing  with  standards  for  determining 
the  pool  status  of  producers  and 
handlers.  An  effort  is  made  to  explain 
significant  differences  between  the 
pooling  provisions  of  the  9  individual 
orders  included  in  this  consolidation 
and  those  of  the  consolidated  order. 

Pool  Plant 

The  Central  pool  distributing  plant 
definition  follows  closely  the  provisions 
contained  in  most  of  the  other 
consolidated  orders.  The  provisions 
adopted  would  make  no  difference  in 
the  pool  status  of  distributing  plants 
currently  pooled  under  the  individual 
orders. 

SpecificaUy,  the  percentage  of  a 
handler's  total  route  disposition 
distributed  within  the  marketing  area 
that  will  resiUt  in  the  handler  being 
fully  regulated  under  the  Central  order 
is  the  same  25-percent  standard  adopted 
for  all  of  the  other  10  orders.  The 
minimum  percentage  of  a  pool 
distributing  plant's  actual  physical 
receipts  of  fluid  milk  products  that 
would  have  to  be  distributed  on  routes 
is  25.  Currently  most  of  the  orders 
included  in  the  consolidated  Central 
order  include  milk  diverted  from  the 
distributing  plant  in  the  total  bulk 
receipts  used  to  compute  the  route 
disposition  percent^es. 

"The  consolidated  Central  order 
provides  that  a  single  handler  be 
allowed  to  form  a  unit  of  distributing 
plants  and  Class  II  manufactiuing 
plants,  all  of  which  must  be  located 
within  the  marketing  area.  The  unit 
must  meet  the  requirements  for  a  pool 
distributing  plant,  and  at  least  one  of  the 
plants  in  the  unit  is  required  to  meet  the 
pool  distributing  plant  requirements  as 
a  separate  plant.  Plants  in  the  unit  that 
do  not  meet  the  pool  distributing  plant 
definition  are  required  to  have 
disposition  of  packaged  fluid  milk 
products,  packaged  fluid  cream 
products,  or  cottage  cheese  and  other 
Class  n  products  of  at  least  half  of  thefr 
receipts  of  Grade  A  bulk  fluid  milk 
products,  including  milk  diverted  by  the 
plant  operator. 

Class  II  manufactiuing  plants  are 
included  in  units  with  distributing 
plants  because  the  manufacturing  plants 
produce  products  such  as  packaged 


fluid  cream,  sour  cream,  and  cottage 
cheese  that  are  marketed  in  conjimction 
with  bottled  fluid  milk  products.  In 
addition,  some  of  these  plants  produce 
a  limited  quantity  of  fluid  milk 
products.  Handlers  have  argued  that  the 
operator  of  a  free-standing 
manufactiuing  plant  that  manufiictures 
these  complementary  products  should 
be  able  to  pool  its  milk  supply  for  both 
(or  for  several)  plants  as  if  all  of  the 
products  were  made  in  the  bottling 
plant. 

The  pool  supply  plant  definition  of 
the  consolidated  Central  order  contains 
provisions  that  assure  continued  pool 
qualificaticm  for  any  handlers  or  milk 
currently  associated  with  the  markets 
included  in  the  consolidated  Central 
market.  The  Iowa  order  contains  no 
limit  on  the  amount  of  direct-shipped 
milk  that  can  be  used  to  qualify  a 
supply  plant,  and  several  of  the  other 
orders  ^low  such  deliveries  to  make  up 
a  portion  of  qualifying  shipments.  The 
consolidated  order  allows  direct- 
shipped  milk  to  be  counted  as  pool 
qualifying  shipments  without  limit. 

The  Greater  Kansas  City,  Nebraska- 
Western  Iowa,  Southern  Illinois-Eastem 
Missouri,  and  Southwest  Plains  orders 
contain  cooperative  balancing  plant 
provisions,  allowing  cooperative- 
operated  plants  to  be  pooled  if  the 
cooperative  delivers  a  given  percentage 
of  the  milk  for  which  it  is  the  handler 
to  pool  distributing  plants.  The 
consolidated  Central  order  also  contains 
such  a  provision,  including  in  the  pool 
plant  definition  a  plant  operated  by  a 
cooperative  association  that  supplies  at 
least  35  percent  of  the  milk  for  which 
it  is  the  handler  to  pool  distributing 
plants,  either  during  the  ciurent  month 
or  for  the  immediately  preceding  12- 
month  period.  The  deUveries  to  pool 
distributing  plants  may  include 
deliveries  directly  from  the  farms  of 
producers  for  whom  the  co-op  is  the 
handler,  as  well  as  transfers  from  the 
cooperative's  plant. 

Cooperative  association  "balancing 
plants"  serve  the  market  as  the  outiet  of 
last  resort.  When  surplus  milk  has  no 
other  place  to  go  on  weekends,  holidays, 
or  during  months  of  surplus  production, 
it  moves  to  cooperative  association 
"balancing  plants"  where  it  is 
manufactured  into  storable  products. 
When  production  decreases,  these 
plants  operate  at  minimal  capacity  or 
may  be  shut  down  completely. 
Cooperative  members  assimie  the 
burden  and  cost  of  processing  surplus 
milk  through  such  plants. 

Most  of  the  Central  orders  allow  a 
period  during  which  supply  plants  do 
not  have  to  meet  shipping  percentages 
if  they  have  done  so  for  the  months 


during  which  milk  production  levels  are 
low  and  demand  for  fluid  milk  is  high. 
The  Iowa  order  has  reduced  shipping 
standards  for  such  months.  The  order 
provisions  adopted  with  this  decision 
include  a  period  during  which  supply 
plants  that  have  served  the  needs  of  the 
market  when  milk  supplies  are  tight  are 
not  required  to  meet  shipping  standards, 
but  it  is  reduced  from  the  5-7  month 
period  existing  in  the  current  orders  to 
a  3-month  period  from  May  through 

July- 

The  percentage  of  receipts  as 
qualifying  shipments  to  distributing 
plants  currently  ranees  from  30  to  50 
percent  for  these  orders,  with  the  Iowa 
percentage  reduced  to  20  for  the  months 
of  December  through  August.  The 
adopted  shipping  standards  for  pool 
supply  plants  under  the  consolidated 
Central  order  are  35  percent  for  the 
months  of  September  through  November 
and  January  and  25  percent  for  all  other 
months,  with  plants  meeting  the 
percentage  standard  for  the  months  of 
August  through  April  being  allowed  to 
retain  their  pool  status  for  the 
immediately  following  months  of  May 
through  July. 

Groups  of  two  or  more  supply  plants 
are  allowed  to  form  systems  of  supply 
plants  for  the  purpose  of  meeting  the 
shipping  requirements  by  shipping  the 
same  percentage  as  that  required  for 
individual  pool  supply  plants  that  are 
not  part  of  such  a  system.  These  pool 
supply  plant  systems  may  consist  of 
plants  of  the  same  handler  or  more  than 
one  handler,  and  may  contain  both 
proprietary  and  cooperative  handlers. 
The  only  requirement  affecting  each 
plant  within  the  system  is  that  the  plant 
must  be  physically  located  within  die 
marketing  area.  This  restriction  is 
necessary  to  prevent  distant  plants  from 
receiving  the  benefits  of  participating  in 
the  marketwide  pool  without  having  an 
actual  association  with  the  market. 

As  in  the  other  consolidated  orders, 
the  market  administrator  will  have  the 
authority  to  increase  or  reduce  the 
required  shipping  percentage  as 
marketing  conditions  change  for  the 
purpose  of  assuring  that  an  adequate 
supply  of  milk  will  be  available  for  fluid 
use,  or  to  assure  that  the  order  does  not 
require  handlers  to  imdertake 
uneconomic  movements  of  milk  to 
maintain  the  pool  status  of  their  plants. 

In  addition,  as  in  the  consolidated 
Upper  Midwest  order,  the  provisions 
adopted  in  this  decision  will  allow  the 
market  administrator  to  increase  or 
decrease  the  required  shipping 
percentage  on  a  selected  area  basis,  as 
well  as  a  marketwide  basis,  if  deemed 
necessary  to  reflect  needed  milk 
movements  within  this  geographically 
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extensive  marketing  area.  This  provision 
has  existed  in  the  current  Upper 
Midwest  order  for  some  time  without 
resuhing  in  any  controversy,  and  is 
expected  to  be  useful  in  view  of  the 
considerable  enlargement  of  the 
marketing  area  through  consolidation. 
Care  in  using  the  provision  must  be 
exercised  to  avoid  placing  handlers  in 
areas  in  which  shipping  percentages  are 
temporarily  increased  or  decreased  at  a 
competitive  disadvantage  or  advantage 
to  handlers  in  areas  that  have  not  been 
so  affected.  However,  it  would  be  more 
inequitable  to  require  increased 
shipments  from  plants  in,  for  instance. 
Eastern  Colorado,  to  ship  milk  to  plants 
in  eastern  Illinois  to  supply  deficits  in 
that  portion  of  the  marketing  area. 

Producer  Milk 

The  producer  and  producer  milk 
provisions  of  the  orders  consolidated  in 
the  Central  order  are  quite  similar  to 
each  other  and  differ  little  from  those  to 
be  incorporated  in  the  other 
consolidated  orders.  The  principal 
difference  between  some  of  the 
individual  orders  and  the  consolidated 
order  is  the  Umit  on  the  percentage  of 
a  handler's  pooled  producer  milk  that 
may  be  diverted  to  nonpool  plants.  The 
percentage  of  a  handler's  milk  that  may 
be  diverted  to  nonpool  plants  varies 
under  the  individual  orders  from  20 
percent  of  milk  received  at  pool  plants 
during  some  months  under  the  Eastern 
Colorado  order  to  70  percent  for  some 
months  under  the  Nebraska- Western 
Iowa  and  Iowa  orders.  Most  of  the 
orders  require  each  producer's  milk  to 
be  received  at  a  pool  plant  at  least  once 
each  month.  The  consolidated  Central 
order  reqtiires  that  a  new  producer  or  a 
producer  who  has  broken  association 
with  the  market  have  at  least  one  day's 
production  physically  received  as 
producer  milk  at  a  pool  plant  before  the 
producer's  milk  is  eligible  to  be  diverted 
to  nonpool  plants. 

In  order  to  assure  that  all  of  the  milk 
that  has  been  pooled  under  these  orders 
continues  to  qualify  for  pooling,  the 
diversion  limit  adopted  for  the  Central 
order  is  65  percent  for  the  months  of 
September  through  November  and 
January,  and  75  percent  for  the  months 
of  February  through  April  and 
December.  Allowable  diversions  for  the 
months  of  May  through  July  are 
unlimited.  There  is  no  requirement  that 
each  producer's  milk  be  received  at  pool 
plants  for  a  minimum  number  of  days 
per  month.  At  the  same  time,  the  market 
administrator  is  authorized  to  increase 
or  reduce  the  diversion  limit  as  needed 
to  maintain  orderly  marketing  and 
efficient  handling  of  milk  in  the 
marketing  area. 


Multiple  Component  Pricing 

The  reporting  and  payment  provisions 
of  the  consolidated  Central  order 
include  those  conmion  to  other  orders 
with  multiple  component  pricing.  These 
markets  have  a  significant  amount  of 
milk  used  in  manufactured  products, 
and  component  pricing  will  enable 
producers  to  be  paid  according  to  the 
valuable  components  of  their  milk. 

Mideast  Order 

Many  of  the  provisions  of  the  order 
for  the  consolidated  Mideast  marketing 
area  are  explained  in  the  "Identical 
Provisions"  portion  of  this  final 
decision,  and  need  not  be  addressed 
here.  The  provisions  that  deviate 
somewhat  from  those  provided  for  other 
order  areas  are  the  provisions  dealing 
with  standards  for  determining  the  pool 
status  of  producers  and  handlers.  A 
significant  change  from  the  proposed 
rule  is  that  the  uniform  multiple 
component  pricing  plan  provided  for 
the  six  other  orders  that  use  multiple 
component  pricing  is  also  incorporated 
into  the  Mideast  order,  in  place  of  the 
proposed  pricing  plan  that  differed 
slightly  from  the  one  common  to  the 
other  orders  with  multiple  component 
pricing  provisions.  This  change  is 
discussed  more  fully  later  in  this  section 
of  this  decision. 

For  the  most  part,  pooling  provisions 
have  less  effect  on  the  ciurent  Michigan 
Upper  Peninsula  market  than  on  the  4 
o&er  markets  included  in  this 
consolidated  order  because  Michigan 
Upper  Peninsula  is  the  only  remaining 
individual  handler  pool  in  the  current 
Federal  order  system.  Therefore,  pooling 
provisions  are  discussed  in  relation  to 
the  4  principal  markets  included  in  the 
consolidated  Mideast  order. 

Pool  Plant 

The  Mideast  pool  distributing  plant 
definition,  in  which  the  in-area  route 
disposition  qualification  was  proposed 
to  exceed  that  contained  in  most  of  the 
other  proposed  orders  (30  percent 
instead  of  15  percent)  to  make  less 
likely  the  full  Federal  regulation  of  three 
State-regulated  plants,  will  instead  use 
the  same  25-percent  standard  of  in-area 
route  dispositions  of  receipts  that  is 
being  provided  in  all  of  the  other  orders. 

Several  comments  opposed  use  of  an 
in-area  standard  higher  than  15  percent, 
arguing  that  the  standard  in  the  Mideast 
area  should  not  be  higher  than  in  other 
areas,  and  that  handlers  outside  the 
market  should  be  held  to  the  "current" 
15-percent  standard.  The  adoption  of  a 
uniform  25-percent  standard  of  in-area 
sales  as  a  percentage  of  total  route 
dispositions  for  all  orders  is  disciissed 


in  the  section  of  this  decision  dealing 
with  Provisions  Common  to  all  Orders. 
As  in  the  other  consolidated  orders, 
the  total  route  disposition  percentage 
will  be  calculated  on  the  basis  of  the 
total  receipts  of  fluid  milk  products 
physically  received  at  the  distributing 
plant.  Currently  all  four  of  the  larger 
orders  to  be  included  in  the 
consolidated  Mideast  order  include 
milk  diverted  from  the  distributing 
plant  in  the  total  receipts  used  to 
compute  the  total  route  disposition 
percentage. 

One  comment  urged  that  a  pass- 
through  provision  similar  to  tiiat  in  thB 
current  New  York-New  Jersey  order 
(Order  2)  be  incorporated  in  the 
consolidated  order  to  deal  with  the  in- 
area  route  dispositions  of  handlers  who 
do  not  meet  the  order's  pooling 
requirements.  Continuation  of  such  a 
provision  in  Order  2  was  considered 
and  rejected  in  this  decision,  in  the 
regional  discussion  of  the  Northeast 
order.  There  would  be  no  valid  basis  for 
adopting  such  a  provision  in  the 
Mideast  order  when  it  has  been  found 
not  appropriate  for  use  in  the  Northeast. 

To  assure  continued  pool 
qualification  for  all  of  the  handlers  who 
currently  are  associated  with  the 
Mideast  markets,  the  pool  supply  plant 
definition  of  the  consolidated  Mideast 
order  provides  for  all  of  the  types  of 
supply  plants  that  currently  qualify  for 
pooling  under  the  4  principal  orders. 
The  Eastern  Ohio- Western  Pennsylvania 
pool  plant  provision  includes  a  plant 
operated  by  a  cooperative  if  the 
cooperative  association  delivers  to 
distributing  plants  at  least  35  percent  of 
the  milk  for  which  it  is  the  handler 
during  the  ciurent  month  or  over  the 
preceding  12  months.  The  Southern 
Michigan  order  (Order  40)  includes  as 
pool  supply  plants:  (a)  A  plant  that  has 
been  a  pool  plant  for  12  consecutive 
months  and  has  a  marketing  agreement 
vdth  a  cooperative  association,  and  (b) 
a  system  of  supply  plants  operated  by 
one  or  more  handlers.  Order  40  also 
includes  some  shipments  to  other 
Federal  order  plants  and  partially 
regulated  distributing  plants,  in 
addition  to  pool  distributing  plants,  as 
qualif3dng  shipments  by  supply  plants. 

The  percentage  of  receipts  as 
qualifying  shipments  to  distributing 
plants  currently  ranges  from  30  to  40 
percent  for  these  orders,  with  direct 
deliveries  from  iarms  rather  than  plant 
transfers  limited  to  half  of  the  required 
deliveries  imder  three  of  the  orders.  All 
four  of  the  orders  require  performance 
of  pooling  standards  by  supply  plants 
for  the  months  of  September  through 
February,  followed  by  a  "free  ride" 
period  during  which  shipping 
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percentages  need  not  be  met  by  supply 
plants  that  met  the  shipping  standards 
during  the  required  period.  The  Indiana 
order  contains  a  provision  allowing  the 
continued  pooling  of  a  plant  that  fails  to 
meet  pooling  standards  because  of 
cimunstances  beyond  the  handler's 
control. 

The  shipping  standards  adopted 
under  this  decision  for  pool  supply 
plants  are  30  percent  for  all  months, 
with  plants  meeting  the  standard  for  the 
months  of  September  through  February 
being  allowed  to  retain  their  pool  status 
for  the  immediately  following  months  of 
March  through  August.  For  the  purpose 
of  making  the  30  percent  level  of     - 
shipping  standard  less  burdensome,  up 
to  90  percent  of  required  shipments  are 
allowed  to  be  made  directly  from  farms 
to  distributing  plants.  The  cooperative 
association  plant  defined  as  a  pool  plant 
in  the  Eastern  Ohio- Western 
Pennsylvania  order  is  retained,  as  are 
the  supply  plant  provisions  peculiar  to 
the  Southern  Michigan  order.  These 
provisions  reflect  marketing  conditions 
specific  to  these  ciurent  areas,  and  will 
assiue  that  plants  currently  qualified  for 
pooling  will  retain  such  status. 

Producer  Milk 

The  producer  and  producer  milk 
provisions  of  the  orders  consolidated  in 
the  Mideast  order  are  quite  similar  to 
and  differ  little  from  those  incorporated 
in  the  other  consolidated  orders.  The 
principal  difference  between  some  of 
the  individual  orders  and  the 
consolidated  order  would  be  the  limit 
on  the  percentage  of  a  handler's  pooled 
producer  milk  that  may  be  diverted  to 
nonpool  plants.  The  Ohio  Valley, 
Indiana  and  Eastern  Ohio- Western 
Pennsylvania  orders  all  contain  50 
percent  diversion  limits  for  the  months 
of  September  through  November, 
January  and  February  and  a  60  percent 
limit  for  the  month  of  December,  with 
no  diversion  limit  for  the  months  of 
March  through  August.  The  Southern 
Michigan  order  contains  a  60-percent 
diversion  limit  for  the  months  of 
September  through  February,  with  no 
limit  for  the  months  of  March  through 
August.  In  order  to  assure  that  all  of  the 
milk  that  has  been  pooled  under  these 
orders  continues  to  qualify  for  pooling, 
the  diversion  limit  adopted  for  the 
Mideast  order  is  60  percent  for  the 
months  of  September  through  February, 
with  no  limit  for  the  March  through 
August  period.  At  the  same  time,  the 
market  administrator  is  authorized  to 
increase  or  reduce  the  diversion  limit  as 
needed  to  maintain  orderly  marketing 
and  efficient  handling  of  milk  in  the 
marketing  area. 


Multiple  Component  Pricing 

In  a  change  bom  the  proposed  rule, 
the  reporting  and  payment  provisions  of 
the  consolidated  Mideast  order  adopted 
in  this  decision  now  conform  to  those 
of  the  other  consolidated  orders  that 
provide  for  multiple  component  pricing 
(MCP).  The  proposed  rule  would  have 
incorporated  a  pricing  plan  similar  to 
the  oirrent  Southern  Michigan  MCP 
plan  in  the  consolidated  order  instead  of 
the  MCP  plan  proposed  for  the  other 
consolidated  orders.  The  Southern 
Michigan  MCP  plan  differs  from  that 
included  in  the  other  ciurent  MCP 
orders  only  by  pricing  "fluid  carrier" 
instead  of  "odier  solids." 

The  Farm  Bill  authorizes  adoption  of 
a  "uniform"  multiple  component 
pricing  plan.  As  a  result,  the  component 
pricing  plan  has  been  modified  to  be  the 
same  as  the  plan  contained  in  other 
MCP  orders.  The  differences  between 
the  adopted  MCP  plan  and  that 
originally  proposed  for  the  consolidated 
Mideast  order  are  not  significant.  The 
same  prices  would  be  used  to  compute 
component  values,  the  same  protein  and 
butterfat  prices  would  be  used,  and  the 
proposed  "fluid  carrier"  price  was 
derived  directly  from  the  "other  solids" 
price.  The  Mideast  order  language  is 
changed  accordingly,  and  will  residt  in 
very  little  difference  in  total  payments, 
either  by  handlers  or  to  producers 
whose  milk  is  pooled  imder  the 
differing  provisions. 

Somatic  Cell  Adjustment 

Michigan  Milk  Producers  Association 
(MMPA),  a  large  cooperative  association 
in  Michigan,  opposed  changing  the 
present  Southern  Michigan  (Order  40) 
somatic  cell  count  (SCC)  adjustment 
schedule  to  the  adjustment  schedule 
proposed  uniformly  for  all  of  the  MCP 
orders  with  SCC  adjustments.  Changing 
the  ciurent  Michigan  SCC  adjustment 
schedule  to  the  uniform  schedule 
included  in  the  proposed  rule  would 
have  the  efiiect  of  reducing  [bom  the 
current  Order  40  level)  the  positive 
value  adjustments  on  milk  containing 
less  than  200,000  SCCs  and  reducing  the 
negative  value  adjustments  on  milk 
containing  more  than  700,000  SCCs. 
Incorporating  the  proposed  adjustment 
in  all  of  the  consolidated  orders  that 
have  somatic  cell  adjustments  will  make 
for  a  more  uniform  system  of  pricing 
and  may  better  reflect  measurable 
difiiarences  in  value. 

Reporting  and  Payment  Dates 

MMPA  proposed  that  handler  reports 
be  submitted  one  day  earlier  (on  the  6th 
instead  of  the  7th  day  after  the  end  of 
each  month)  so  that  producers  can  be 


paid  a  day  earlier.  The  cooperative  also 
advocated  that  producers  be  paid  with 
two  partial  payments  instead  of  one  (on 
the  21st  day  of  the  month  for  the  first 
15  days'  production  and  the  6th  of  the 
next  month  for  the  second  half  of  the 
month's  production  instead  of  one 
partial  payment  on  the  26th  day  of  the 
month  for  the  first  15  days'  production, 
as  proposed).  Final  payment  for  each 
month's  milk  would  then  be  made  no 
later  than  the  16th  of  the  following 
month,  instead  of  the  17th.  The 
cooperative  stated  that  reducing  the 
time  lag  between  delivering  milk  and 
being  paid  for  it  would  better 
accommodate  the  cash  flow 
requirements  of  modem  larger  dairy 
forms. 

The  Southern  Michigan  order 
currently  requires  that  handler  reports 
be  filed  no  later  than  the  5th  of  the  next 
month,  and  that  nonmember  producers 
be  paid  on  the  15th.  These  dates  are 
very  early  compared  to  most  other 
Federal  orders.  Two  of  the  orders 
included  in  the  consolidated  Mideast 
order  currently  have  a  reporting  date  of 
the  8th  and  payment  dates  of  the  18th. 

The  dates  included  in  the  proposed 
rule  and  adopted  in  this  decision 
represent  an  effort  to  find  a  middle 
ground  between  significant  differences 
in  the  orders  to  be  consolidated.  The 
desire  to  accelerate  payment  to 
producers,  both  by  increasing  the 
number  of  partial  payments  and 
advancing  the  final  payment  date,  is 
understandable.  However,  other 
interested  parties  in  the  consolidated 
area  had  no  opportunity  to  indicate 
agreement  with  or  opposition  to  such 
changes.  These  proposals  would  more 
properly  be  addressed  in  a  formal 
rulemaking  proceeding  after  this 
proceeding  is  completed. 

6d.  Western  Region 

This  final  decision  adopts  four 
Federal  milk  orders  (i.e..  Southwest, 
Arizona-Las  Vegas,  Western,  and  Pacific 
Northwest  orders)  for  the  western 
region.  A  number  of  comments  were 
received  in  response  to  the  proposed 
rule.  These  comments  are  addressed 
below  under  the  applicable  order 
discussion. 

A  number  of  changes  have  been  made 
to  the  consolidated  orders  since  the 
proposed  rule.  The  significant  changes 
that  have  been  made  to  all  or  most  of  the 
consolidated  orders  are  explained  at  the 
end  of  this  regional  discussion,  whereas, 
those  modifications  that  are  unique  to 
an  individual  order  are  discussed  under 
the  applicable  order. 
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Southwest  Order 


The  consolidated  Southwest 
marketing  area- is  comprised  principally 
of  the  current  Texas  and  New  Mexico- 
West  Texas  marketing  areas.  With 
regard  to  milk  production  and 
population  (consiunption),  these  areas 
are  both  in  the  process  of  change,  but  in 
different  ways.  Texas  has  one  of  the 
fastest-growing  populations  in  the  U.S., 
and  imtil  recently  has  been  able  to 
maintain  milk  production  on  a  per 
capita  basis.  After  a  significant  increase 
in  milk  production  during  the  1988- 
1994  period,  Texas  milk  production  has 
been  declining  somewhat,  accompanied 
by  the  exit  of  approximately  29  percent 
of  the  State's  Grade  A  dairy  farmers.  If 
the  current  trend  continues,  the  Texas 
market  could  come  to  resemble  more 
closely  those  of  the  Southeast  portion  of 
the  U.S.,  relying  significantly  on  more 
distant  milk  supplies  to  meet  the 
market's  Class  I  and  n  needs.  This 
situation  currently  exists  for  the 
southern  parts  of  Texas. 

The  State  of  New  Mexico  has 
experienced  relatively  slow  population 
growth,  but  dramatic  increases  in  milk 
production — from  1.099  billion  poimds 
in  1988  to  an  estimated  4.020  billion 
pounds  in  1997.  With  the  declining 
production  in  Texas,  the  New  Mexico 
milk-shed  will  be  drawn  upon  more 
often  to  supply  Class  I  and  11  needs  in 
the  Texas  demand  centers,  500-600 
miles  distant.  Procurement  costs  would 
be  expected  to  increase  dramatically.  In 
light  of  these  circiunstances,  provisions 
in  the  Southwest  order  must  provide 
flexibility  to  cooperatives  and  handlers 
supplying  the  market  to  prevent 
inefficient  movements  of  milk  and 
unnecessary  costs  of  operation  incurred 
for  the  purpose  of  participating  in  the 
market-wide  pool. 

Prior  to  enactment  of  the  1996  Farm 
Bill,  cooperatives  operating  in  the 
southwestern  markets  had  determined 
that  the  two  milk  orders  in  the  region 
were  being  operated  as  one  and  should 
be  merged.  Much  discussion  took  place, 
and  proposed  order  provisions  were 
developed  by  the  principal  cooperatives 

involved.  These  comments,  with 
niunerous  odiers,  were  considered  in 

the  development  of  this  final  decision 

for  the  Southwest  marketing  area. 

Pooling  standards 

Most  of  the  pooling  standards  in  the 
Texas  and  New  Mexico-West  Texas 
orders  have  been  suspended  for  some 
time.  The  rapid  expansion  of  milk 
production  in  the  region  during  the  late 
1980's  created  a  situation  in  which 
cooperatives  and  handlers  operating  in 
the  region  could  not  meet  the  provisions 


of  the  orders  while  pooling  all  of  their 
milk  supplies.  For  this  reason,  the 
pooling  standards  for  the  Southwest 
order  have  been  relaxed. 

As  adopted  in  this  final  decision,  the 
pooling  standards  for  a  distributing 
plant  require  the  plant  to  have  route 
disposition  equal  to  at  least  25  percent 
of  its  fluid  milk  receipts  at  the  plant 
during  the  month.  In  addition,  at  least 
25  percent  of  the  plant's  route 
disposition  must  be  in  the  marketing 
area. 

One  partially  regulated  plant  located 
in  the  Texas  marketing  area  will  become 
fully  regiilated  under  this  provision. 
The  plant  has  been  partially  regulated 
imder  the  Texas  order  and,  periodically, 
fully  regulated  under  the  Chicago 
Regional  order.  The  lowering  firom  50 
percent  to  25  percent  of  total  route 
disposition  for  a  pool  distributing  plant 
by  the  Southwest  order  will  cause  this 
plant  to  become  fully  regulated  under 
the  Southwest  order  and,  thereby, 
alleviate  the  disorderly  conditions 
caused  by  its  shifts  in  regulation.  There 
should  be  no  change  in  the  plant's  costs, 
since  their  supply  of  milk  comes  from 
Southwest  pool  sources. 

The  pool  plant  provisions  of  the 
Southwest  order  have  been  revised  in 
this  final  decision.  The  modification 
provides  for  the  pooling  of  plants  that 
specialize  in  ultra-pasteurized  or 
aseptically-processed  fluid  milk 
products.  A  detailed  explanation  of  the 
changes  is  located  at  the  end  of  the 
western  regional  discussion. 

There  are  no  pool  supply  plants 
regulated  under  the  present  Texas  and 
New  Mexico-West  Texas  orders. 
Nevertheless,  as  recommended  in  the 
proposed  rule  and  adopted  in  this  final 
decision,  provision  is  made  for  such  an 
operation  under  the  Southwest  order. 
As  proposed,  to  qualify  as  a  pool  plant, 
a  supply  plant  must  ship  50  percent  or 
more  of  the  total  quantity  of  milk  that 
is  physically  received  during  the  month 
from  dairy  farmers  and  handlers 
described  in  §  1000.9(c)  to  pool 
distributing  plants.  The  supply  plant 
provisions  have  been  modified  in  this 
final  decision  to  include  milk  that  is 
diverted  to  other  plants  as  well  as  milk 
physically  received  at  the  plant  to  allow 
for  more  efficient  movement  of  milk  to 
distributing  plants  when  needed. 
.    A  provision  for  the  pooling  of 
cooperative  association  balancing  plants 
is  also  included  in  the  consolidated 
order.  A  plant  located  within  the 
marketing  area  that  is  operated  by  a 
cooperative  association  would  qualify  as 
a  pool  plant  if  pool  plant  status  is 
requested  for  such  plant  by  the 
cooperative  association  and  during  the 
month  at  least  30  percent  of  the 


producer  milk  of  members  of  such 
cooperative  association  is  delivered 
directly  from  farms  to  pool  distributing 
plants  or  is  transferred  to  such  plants  as 
a  fluid  milk  product  fi'om  the 
cooperative's  plant.  The  requirement 
that  the  plant  be  located  in  the 
marketing  area  ensures  that  milk  pooled 
through  the  balancing  plant  is 
economically  available  to  processors  of 
fluid  milk  if  needed. 

One  comment  was  received  regarding 
the  proposed  pooling  standards  for 
supply  plants.  Kraft  Foods,  Inc.  (Kraft), 
stated  that  the  Southwest  order  should 
adopt  all  the  options  and  pooling 
efficiencies  contained  in  Section  7  of 
the  proposed  Central  marketing  order. 
Kraft  asserts  that  the  two  markets  have 
virtually  identical  populations  (21 
million)  and  Class  I  utilization  (48 
percent-49  percent).  In  addition,  the 
handler  contends  that  the  pool  supply 
plant  provisions  of  the  Southwest  order 
provide  intra-market  inequity  among 
handlers  in  the  Southwest  market.  Kraft 
indicated  that  a  proprietary  supply 
plant  could  qualify  for  pooling  only  by 
transferring  50  percent  of  milk 
physically  received  at  the  plant  and 
noted  that  no  farm  to  plant  shipments 
are  permitted  to  count  towards 
qualifying.  However,  the  handler  stated, 
a  plant  in  the  marketing  area  operated 
by  a  cooperative  association  may  make 
qualifying  shipments  directly  from 
farms.  The  performance  level,  Kraft 
indicates,  is  30  percent  of  all  milk 
pooled  by  the  cooperative. 

A  primary  mission  of  most 
cooperatives  supplying  the  Southwest 
market  is  to  provide  milk  to  handlers  for 
fluid  use  and  to  dispose  of  milk 
efficiently  when  not  needed  for  fluid 
use.  The  order  provisions  should 
accommodate  and  encoiirage  efficient 
milk  handling  practices.  The 
cooperative  balancing  plant  provision  is 
intended  to  allow  cooperatives  to 
supply  the  fluid  market  in  the  most 
efficient  manner  possible  and  also  to 
process  milk  efficiently  when  such  milk 
is  not  needed  for  fluid  use.  Almost  all 
of  the  dairy  product  manufacturing 
plants  in  the  aurrent  Texas  and  New 
Mexico- West  Texas  marketing  orders  are 
operated  by  cooperatives. 

As  stated  in  the  proposed  rule,  the 
pooling  provisions  for  tjie  Southwest 
order  are  similar  to  the  provisions  in  the 
present  Texas  and  New  Mexico- West 
Texas  orders.  The  pool  supply  plant 
standards  are  consistent  with  and  reflect 
the  current  marketing  conditions  of  the 
consolidated  Southwest  order.  The 
standards  should  ensiue  that  milk  of 
producers  servicing  the  Class  I  needs  of 
the  market  will  be  pooled.  The 
provisions  for  a  supply  plant  in  this 
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final  decision  does  not  recognize 
shipments  directly  from  producers' 
farms  as  qualifying  shipments  for  a 
supply  plant.  However,  there  currently 
are  no  supply  plants  regulated  imder  the 
Texas  or  New  Mexico- West  Texas 
orders.  Accordingly,  the  provisions 
should  not  place  proprietary  handlers  at 
a  competitive  disadvantage  and  are 
appropriate  to  meet  the  needs  of  the 
market. 

It  is  not  necessary  to  seasonally  adjust 
the  supply  plant  and  balancing  plant 
shipping  requirements  for  the 
SouUiwest  order  because  the  standards 
proposed  are  flexible  enough  to 
accommodate  the  disposal  of  surplus 
milk  during  the  flush  production 
season.  Also,  this  order,  like  the  other 
new  consolidated  orders,  contains  a 
provision  to  allow  the  market 
administrator  to  increase  or  decrease 
these  shipping  requirements. 

In  addition  to  the  provisions 
described  above,  the  Southwest  order 
contains  a  provision  to  allow  unit 
pooling  of  distributing  plants  operated 
by  the  same  handler. 

Producer-Handler 

The  producer-handler  provisions  that 
were  proposed  have  been  revised  in  this 
final  decision  to  be  very  similar  to  the 
provisions  in  the  current  Texas  and 
New  Mexico-West  Texas  orders.  The 
revisions  should  assure  that  the  status  of 
current  producer-handlers  will  be 
unchanged. 

Producer  Milk 

The  current  Texas  and  New  Mexico- 
West  Texas  orders  have  provisions  that 
require  a  producer's  milk  to  be  received 
at  a  pool  plant,  or  touch  base,  before 
milk  of  the  producer  is  eligible  to  be 
diverted.  The  proposed  rule  indicated 
that  milk  produced  by  producers 
located  in  the  marketing  area  should  be 
eligible  for  pooling  without  a  particular 
percentage  or  number  of  days' 
production  being  required  to  be 
received  at  a  pool  plant.  For  producers 
located  outside  the  marketing  area  the 
touch  base  provision  of  the  proposed 
rule  required  that  at  least  15  percent  of 
the  production  of  producers  be 
deUvered  to  pool  plants  during  the 
month  in  order  to  be  eligible  for 
pooling.  Based  on  comments  and  a 
review  of  the  different  touch  base 
requirements  for  producers  both  in  and 
out  of  the  area,  the  provision  in  the  final 
decision  has  been  changed.  The 
provision  in  the  final  decision  will 
allow  diversion  of  producer  milk  of  a 
new  producer,  provided  there  is  a 
delivery  of  at  least  40,000  poimds  or  one 
day's  milk  production,  which  ever  is 
less,  to  a  pool  plant  during  the  month 


(rather  than  before  diversions  are 
allowed).  This  dual  "touch  base" 
standard  has  been  developed  to 
accommodate  a  market  that  is 
characterized  by  substantial  differences 
in  size  among  dairy  farmers.  The 
requirement  that  one  day's  production 
be  delivered  to  a  pool  plant,  is 
appropriate  for  many  producers  but  is 
unreasonable  for  those  who  produce  as 
much  as  seven  tanker  loads  a  day. 

The  current  Texas  order  allows  an 
amount  equal  to  one-third  of  the  milk 
delivered  to  pool  plants  to  be  diverted 
(this  provision  is  currently  suspended), 
while  the  (currently  suspended)  New 
Mexico-West  Texas  provision  allows  50 
percent  of  a  handler's  total  milk  supply 
to  be  diverted.  In  addition,  the  current 
Texas  order  provisions  base  allowable 
diversions  on  deliveries  to  individual 
pool  plants,  greatly  exacerbating  the 
time  and  effort  required  to  keep  track  of 
milk  movements.  In  the  proposed  rule 
the  provision  set  the  limit  on  diversions 
of  producer  milk  on  the  basis  of  at  least 
50  percent  of  the  milk  pooled  by  a 
handler  being  received  at  pool  plants  for 
the  handler's  entire  milk  supply  to  be 
pooled.  The  diversion  limit  in  this  final 
decision  is  continued  at  50  percent  of  a 
handler's  total  milk  supply.  The  total 
performance  standard  will  allow 
handlers  to  meet  diversion  limits  more 
easily  with  more  efficient  movements  of 
milk.  In  addition,  the  increased 
percentage  of  allowable  diversions  will 
assure  that  all  of  the  producers  whose 
milk  would  qualify  for  pooling  under 
either  of  the  two  orders  being 
consohdated  will  continue  to  meet 
pooling  qualifications.  A  provision  to 
allow  the  market  administrator  to  make 
adjustments  is  included  in  the  producer 
milk  section  of  the  order  with  respect  to 
the  percentage  of  milk  diat  may  be 
diverted. 

Multiple  Component  Pricing. 

The  reporting  and  payment  provisions 
of  the  consolidated  Southwest  mder  in 
the  final  decision  include  those 
common  to  other  orders  with  multiple 
component  pricing.  The  multiple 
component  pricing  plan  does  include  a 
somatic  cell  adjustment  for  milk  used  in 
Classes  H,  HI,  and  IV.  The  current  Texas 
and  New  Mexico- West  Texas  orders  do 
not  provide  multiple  component 
pricing.  However,  the  proposed 
provisions  that  were  developed  by  the 
cooperatives  involved  in  discussions  to 
merge  the  current  orders  did  include  a 
multiple  component  pricing  plan.  As 
stated  above,  those  comments  were 
considered  in  the  development  of  this 
final  decision. 

A  comment  was  received  fix>m 
Leprino  Foods  Company  (Leprino) 


regarding  the  inclusion  of  multiple 
component  pricing  in  the  consolidated 
Southwest  order.  Leprino  strongly 
supports  multiple  component  pricing 
for  both  handlers  and  producers  and 
states  that  it  has  a  direct  interest  in  the 
consolidated  Southwest  order.  Thus, 
there  is  support  on  both  the  producer, 
as  represented  by  cooperative 
associations,  and  handler  side  of  the 
Southwest  dairy  industry. 

Transportation  Credits  for  Surplus  Milk 

The  Texas  order  currently  has  a 
market-wide  service  pajnment  provision 
that  gives  credits  for  hauling  surplus 
milk  located  in  certain  zones  in  Texas 
to  nonpool  plants  outside  the  State  for 
use  in  manufactured  products.  The 
provision  has  not  been  included  in  the 
consolidated  Southwest  order  language 
because  of  declining  production  and 
increasing  balancing  plant  capacity  in 
the  affected  areas  of  Texas. 

Payment  Provision 

The  Texas  order  is  one  of  only  a  few 
marketing  orders  that  requires  handlers 
to  remit  the  full  classified  value  during 
the  month  to  the  Market  Administrator. 
In  turn,  the  Market  Administrator  acts 
as  a  clearing  house  and  forwards  these 
proceeds  on  to  the  respective 
organizations.  Interested  persons  have 
expressed  an  interest  in  retaining  these 
provisions,  not  only  for  the  proposed 
Southwest  order,  but  for  all  other 
orders. 

The  current  Texas  payment  provision 
was  found  necessary  because  of 
problems  encountered  in  assuring 
timely  payments  by  pooled  handlers. 
The  provision  has  been  in  the  Texas 
order  since  1979,  and  the  earlier 
pa)nnent  problems  have  been  remedied. 
Such  a  provision  involves  a  rather  large 
degree  of  regulatory  intervention 
between  milk  processors  and  their 
suppliers  that  should  be  shown  to  be 
necessary  to  correct  existing  problems. 
There  is  no  indication  that  such 
problems  currMitly  exist,  or  would  exist 
in  the  absence  of  the  provision.  Nearly 
all  of  the  milk  that  will  be  pooled  under 
the  consolidated  Southwest  order  is 
produced  by  cooperative  members  and 
pooled  by  the  cooperatives.  These  large, 
business-oriented  organizations  should 
be  able  to  assure  that  they  receive  full 
pa5nment  for  their  members'  milk  in  a 
timely  manner.  In  addition,  there  are 
provisions  in  the  General  provisions 
(Part  1000)  that  provide  for  enforcement 
of  late  or  imder-payment  charges  at  one 
percent  per  month  of  the  amount  due. 

Arizona-Las  Vegas  Order 

Many  of  the  provisions  of  the 
consolidated  Arizona-Las  Vegas  order 
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are  explained  in  the  "Identical 
Provisions"  portion  of  this  final 
decision  and  need  not  be  addressed 
here.  Those  provisions  that  deviate  to 
some  extent  from  the  "Identical 
Provisions"  are  addressed  in  this 
discussion. 

Pool  Plant 

The  pool  distributing  plant  definition 
is  similar  to  that  contained  in  most  of 
the  other  consolidated  orders.  The 
minimimi  percentage  of  a  pool 
distributing  plant's  physical  receipts  of 
bulk  fluid  milk  products  that  are 
disposed  of  as  route  disposition  is  25 
percent.  The  percentage  of  a  handler's 
total  route  disposition  into  the 
marketing  area  that  would  result  in  a 
distributing  plant  becoming  fully 
regulated  under  the  Arizona-Las  Vegas 
order  is  also  25  percent.  While  this 
definition  differs  slightly  from  the 
current  order  language,  it  provides 
uniformity  with  other  consolidated 
orders  and  should  result  in  no 
additional  distributing  plants  being 
pooled  under  the  Arizona-Las  Vegas 
order  or  any  change  in  the  pool  status 
of  distributing  plants  currently  pooled. 

The  pool  plant  provisions  of  the 
Arizona-Las  Vegas  order  have  been 
revised  in  this  final  decision.  The 
modification  provides  for  the  pooling  of 
plants  that  specialize  in  ultra- 
pasteurized  or  aseptically-processed 
fluid  milk  products.  A  detailed 
explanation  of  the  changes  is  located  at 
the  end  of  the  western  regional 
discussion. 

The  proposed  pool  supply  plant 
definition  would  have  required  a  supply 
plant  to  ship  at  least  50  percent  of  its 
physical  receipts  of  milk  from  dairy 
farmers  to  pool  distributing  plants 
during  the  month  in  order  to  be  a  pool 
supply  plant.  In  the  proposed  rule  it 
was  indicated  that  this  definition  would 
provide  for  easy,  effective  order 
administration  and  would  result  in  no 
additional  handlers  being  regulated 
under  the  order.  The  supply  plant 
definition  has  been  modified  in  this 
final  decision  to  include  milk  that  is 
diverted  from  the  plant  as  well  as  milk 
physically  received  at  the  plant.  There 
are  currently  no  pool  supply  plants  in 
the  proposed  marketing  area. 

The  current  Central  Arizona  order 
permits  a  manufacturing  plant  located 
in  the  marketing  area  that  is  operated  by 
a  cooperative  association  to  be  a  pool 
plant,  provided  that  the  cooperative 
ships  at  least  50  percent  of  its  member 
milk  to  pool  plants  of  other  handlers 
during  the  current  month  or  the 
previous  12-month  period  ending  with 
the  current  month.  This  percentage 
requirement  is  currently  suspended. 


The  proposed  order  suggested  reducing 
this  percentage  to  35  percent  and 
authorizing  the  market  administrator  to 
increase  or  reduce  the  percentage  in 
response  to  market  conditions.  The  35 
percent  and  the  authorization  to  make 
adjustments  in  the  level  is  contained  in 
this  final  decision.  The  reduced 
performance  standard  should  enable  the 
continued  pooling  of  producer  milk  that 
ciirrently  is  pooled  without  resulting  in 
uneconomic  handling  or  disorderly 
marketing.  The  Arizona-Las  Vegas  order 
provides  that  a  single  handler  be 
allowed  to  form  a  unit  of  distributing 
plants  and  Class  11  manufactxiring  plants 
provided  each  plant  is  located  within 
the  marketing  area.  The  unit  in  total 
would  be  required  to  meet  the 
requirements  for  a  pool  distributing 
plant  and  at  least  one  of  the  plants  in 
the  unit  would  be  required  to  meet  the 
pool  distributing  plant  definition 
individually.  This  provision  would 
provide  imiformity  with  other  federal 
orders  and  would  not  change  the  status 
of  any  plants  currently  pooled.  Class  II 
manufacturing  plants  are  included  for 
unit  pooling  with  distributing  plants 
operated  by  the  same  handler  because 
such  plants  produce  products  that  are 
marketed  in  conjunction  with  fluid  milk 
products. 

A  provision  permitting  the  market 
administrator  to  adjust  the  percentages 
specified  in  the  pool  plant  definition 
will  provide  the  flexibility  to  respond  in 
a  timely  manner  to  changing  marketing 
conditions  without  the  need  for  a  formal 
hearing  process. 

Producer-Handler 

The  producer-handler  provisions  that 
were  proposed  have  been  revised  in  this 
final  decision  to  be  very  similar  to  the 
provisions  in  the  current  Arizona  order. 
The  revisions  should  assure  that  the 
status  of  current  producers-handlers 
will  be  imchanged. 

Producer 

The  consolidated  order  contains  a 
dairy  farmer  for  other  markets 
definition.  A  producer  could  not  be 
pooled  under  the  Arizona-Las  Vegas 
order  unless  all  of  the  milk  from  the 
same  farm  was  pooled  under  this  or 
some  other  federal  order  or  unless  such 
non-pooled  milk  went  to  a  plant  with 
only  Class  fll  or  Class  IV  utilization. 
This  differs  slightly  from  the  current 
definition  in  the  Central  Arizona  order. 
Such  a  provision  is  needed  in  the 
consolidated  order  to  prevent  dairy 
farms  whose  milk  is  regidarly  used  for 
fluid  disposition  in  other  markets  from 
pooling  die  surplus  portion  of  their 
production  under  the  Arizona-Las  Vegas 
order.    - 


Producer  Milk 

The  percentage  of  a  handler's  pooled 
milk  that  may  be  diverted  to  nonpool 
plants  is  50  percent  in  any  month.  The 
proposed  rule  recommended  a  diversion 
limit  of  20  percent  in  any  month. 
Currentiy,  diversions  imder  the  Central 
Arizona  order  are  limited  to  eight  days' 
production  of  a  producer  during  four 
months  of  the  year,  with  unlimited 
diversions  the  remainder  of  the  year. 
The  recommended  20  percent  diversion 
limit  was  suggested  because  it  was 
thought  that  this  would  have  resulted  in 
the  amoxmt  of  milk  eligible  for  diversion 
being  approximately  equivalent  to  eight 
days'  production  and  wovdd  have  been 
easier  to  administer  than  the  oirrent 
order  provisions.  In  addition,  the 
proposed  rule  stated  that  the  20  percent 
limit  year  round  would  have  assured 
that  pooled  milk  will  have  a  close 
association  with  the  market's  fluid 
processing  plants. 

Security  Milk  Producers  Association 
(SMPA)  expressed  concern  regarding 
the  recommended  20  percent  limit  on 
the  volume  of  a  handler's  pooled  milk 
that  may  be  diverted  during  any  month. 
SMPA  states  that  diversion 
requirements  set  at  anjrthing  less  than 
50  percent  woidd  be  foiancially 
detrimental  to  its  producers.  The 
cooperative  requests  that  a  limit  be 
implemented  that  will  not  detract  from 
the  orderly  flow  of  milk. 

Based  on  the  comments  received  by 
SMPA  and  an  reevaluation  of  the 
marketing  conditions  in  the 
consolidated  Arizona-Las  Vegas  order, 
and  noting  that  eight  days  production  is 
about  40  percent,  this  final  decision 
adopts  for  the  Arizona-Las  Vegas  order 
a  diversion  limit  of  50  percent  for  each 
month  of  the  year.  The  50  percent 
diversion  limit  year  round  is  more 
flexible  than  the  current  order  and  the 
20  percent  limit  recommended  in  the 
proposed  nde  and  it  woiUd  be  easy  to 
administer.  In  addition,  the  50  percent 
diversion  limit  is  consistent  with  the 
diversion  limit  included  in  the 
Southwest  order,  which  is  adjacent  to 
the  Arizona-Las  Vegas  Order.  Thus,  the 
50  percent  diversion  limit  each  month 
shoidd  allow  the  Class  I  needs  of  the 
market  to  be  met  while  ensuring  the 
orderly  disposition  of  milk.  In  addition, 
the  market  administrator  will  have  the 
authority  to  adjust  the  diversion 
percentage. 

Midtiple  Component  Pricing 

The  Arizona-Las  Vegas  order  does  not 
provide  for  multiple  component  pricing 
(MCP).  There  are  six  plants  that  are 
expected  to  be  regulated  imder  the 
consolidated  order:  five  proprietary 
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distributing  plants,  and  one 
manufacturing  plant  operated  by  a 
cooperative  association.  The  Class  I 
utilization  for  the  order  is  expected  to 
be  less  than  50  percent,  a  level  that 
would,  in  some  other  orders,  be  an 
indication  that  component  pricing 
would  be  appropriate.  However,  the 
Class  I  utilization  at  the  five  distributing 
plants  is  more  than  80  percent.  With  the 
exception  of  the  one  cooperative 
balancing  plant,  the  handlers  to  be 
regulated  constitute  predominantly  a 
Class  I  market. 

Prior  to  the  issuance  of  the  proposed 
rule,  there  were  no  comments  received 
in  support  of  MCP  for  the  Arizona-Las 
Vegas  order.  However,  Schreiber  Foods, 
Inc.  (Schreiber),  Leprino,  and  SMPA 
have  indicated  support  for  MCP  in  the 
consohdated  order.  Schreiber  agrees 
with  National  Milk  Producers 
Federation  that  MCP  is  important  in 
some  but  not  all  orders,  and  the  rule  to 
adopt  such  a  plan  and  quality 
adjustments  to  minimimi  prices  should 
be  based  on  the  dairy  industry's 
preference  in  each  area.  The  handler 
asserts  that  its  Class  HI  utilization  of 
over  50  percent  of  the  milk  from  the 
Arizona-Las  Vegas  market  is  a  strong 
indication  for  the  need  of  MCP  in  the 

order.  i    ir  r 

Leprino  indicates  that  less  than  half  of 
the  milk  in  the  proposed  Arizona-Las 
Vegas  order  is  used  for  Class  I  purposes. 
The  handler  argues  that  competitive 
inequities  due  to  differences  between 
fat-skim  and  MCP  across  manufacturers 
operating  in  different  orders  will 
become  more  significant  as  the 
manufacturing  sector  grows.  It  claims 
that  the  lack  of  MCP  in  the  order  wiU 
stimulate  some  disorderly  marketing 
conditions  as  low  component  milk  from 
New  Mexico  seeks  higher  revenue  that 
will  be  available  through  the  fat-skim 
pricing  to  the  west.  Additionally,  SMPA 
strongly  suggests  that  a  system  that 
prices  the  butterfat  and  protein 
components  be  incorporated  in  the 
order  because  it  is  in  the  best  interest  of 
producers. 

This  final  decision  does  not  adopt 
MCP  for  the  consolidated  Arizona-Las 
Vegas  order.  The  current  Central 
Arizona  order  does  not  contain  a 
multiple  component  pricing  plan.  The 
handlers  proposed  to  be  regulated  under 
the  consolidated  order  are  currently  all, 
with  one  exception,  regulated  under  the 
current  Central  Arizona  order.  The 
manufacturing  of  milk  in  the 
consolidated  order  is  anticipated  to  be 
done  primarily  by  Schreiber,  at  a  non- 
pool  plant.  Schreiber  is  almost  totally 
supplied  by  United  Dairymen  of 
Arizona  (UDA).  Due  to  these  marketing 
situations  (i.e.,  one  buyer  and  one 


seller),  the  implementation  of  MCP  in 
the  consolidated  Arizona-Las  Vegas 
order  would  only  benefit  some  of  the 
producers  of  the  order.  All  of  the 
producers  in  the  marketing  area  would 
not  share  equitably.  As  stated  in  the 
proposed  rule  and  explained  above,  the 
fluid  nature  of  much  of  the  market  and 
the  current  marketing  situations  do  not 
warrant  MCP  at  this  time. 

Payment  Obligation  of  a  Partially 
Regulated  Distributing  Plant 

SMPA  recommended  a  proposal 
designed  to  equalize  Class  I  costs 
between  California  distributing  plants 
and  handlers  fully  regulated  under  the 
proposed  Arizona-Las  Vegas  order. 
SMPA  explained  that  the  proposal  is 
essentially  a  modification  of  the 
"Wichita  Option,"  which  represents  a 
reasonable  method  for  computing  a 
partially  regulated  distributing  plant's 
obligation  to  the  producer-settlement 
fund. 

The  "Wichita  Option"  compares  the 
amounts  paid  to  producers  for  milk 
received  by  a  nonpool  distributing  plant 
with  the  full  class-use  value  of  milk  that 
would  have  applied  if  the  plant  were 
fully  regulated  imder  the  order.  To 
equalize  the  competitive  positions  of 
both  fully  regulated  plants  and  those 
plants  not  related  under  an  order,  any 
amount  by  which  the  class-use  value 
exceeds  the  value  paid  to  producers  is 
due  to  the  producer-settlement  fund  or 
can  be  paid  to  the  producers  who 
suppUed  the  handler.  However,  this 
option  does  not  function  appropriately 
to  handle  milk  fitim  plants  regulated 
imder  a  Statej  order  that  provides  for 
market-wide  pooling.  Thus,  the 
modified  "Wichita  Option"  includes 
payment  provisions  for  any  plant 
regulated  imder  such  a  State-operated 
program. 

The  current  Great  Basin  order 
provides  payment  provisions  for  any 
handler  operating  a  State-regulated 
distributing  plant  having  route 
disposition  in  the  Great  Basin  order. 
This  provision  has  been  incorporated  in 
Section  76  of  the  General  provisions  in 
this  final  decision  and  is  applicable  to 
all  orders. 

Western  Order 

Many  of  the  provisions  of  the 
consolidated  Western  order  are 
explained  in  the  "Identical  Provisions" 
portion  of  this  final  decision  and  need 
not  be  addressed  here.  Those  provisions 
that  differ  from  those  explained  in  the 
"Identical  Provisions,"  or  those 
currently  contained  in  the  orders  to  be 
consolidated,  are  discussed  below. 


Pool  plant 

The  pool  distributing  plant  definition 
is  similar  to  that  contained  in  most  of 
the  other  orders.  The  minimum 
percentage  of  a  pool  distributing  plant's 
physical  receipts  of  bulk  fluid  milk 
products  that  are  disposed  of  as  route 
disposition  is  25  percent.  The 
percentage  of  a  handler's  total  route 
disposition  distributed  into  the 
marketing  area  that  would  result  in  a 
distributing  plant  becoming  fully 
regulated  under  the  Western  order  is 
also  25  percent.  While  this  definition 
differs  slightly  from  the  current 
language  of  the  orders  included  in  this 
consolidated  Western  order,  it  provides 
uniformity  with  other  consolidated 
orders  and  should  result  in  no 
additional  distributing  plants  being 
pooled  under  the  order  or  any  change  in 
the  pool  status  of  distributing  plants 
currently  pooled. 

The  pool  plant  provisions  of  the 
Western  order  have  been  revised  in  this 
final  decision.  The  modification  to  the 
pool  plant  definition  provides  for  the 
pooling  of  plants  that  specialize  in  ultra- 
pasteurized  or  aseptically-processed 
fluid  milk  products.  A  detailed 
explanation  of  the  changes  is  located  at 
the  end  of  the  western  regional 
discussion. 

The  proposed  pool  supply  plant 
definition  would  have  required  a  supply 
plant  operator  to  ship  at  least  35  percent 
of  the  milk  pooled  at  the  supply  plant, 
either  by  transfer  or  diversion,  to  pool 
distributing  plants  during  the  month  in 
order  to  qualify  for  pooling.  The  35 
percent  level  is  included  in  the  final 
decision.  The  percentage  is  slightly 
higher  than  that  contained  in  the 
current  Southwest  Idaho-Eastern  Oregon 
order  and  slightly  lower  than  that 
contained  in  the  current  Great  Basin 
order.  This  change  should  result  in  no 
milk  that  is  currenUy  associated  with 
either  of  the  two  orders  losing  such 
association. 

The  pool  supply  plant  definition  in 
the  final  decision  includes  provision  for 
a  March  through  August  period  during 
which  a  supply  plant  that  has  met  the 
order's  shipping  percentages  for  the 
preceding  months  of  September  through 
February  to  be  able  to  continue  to  be  a 
pool  plant  without  meeting  the  shipping 
standards.  As  with  other  consolidated 
orders,  the  market  administrator  will 
have  the  authority  to  increase  or 
decrease  the  order's  supply  plant 
pooling  standards  as  marketing 
conditions  change. 

The  Western  order  final  decision 
contains  a  provision  that  would  permit 
a  manufacturing  plant  operated  by  a 
cooperative  association  and  located  in 
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the  marketing  area  to  be  a  pool  plant  if 
35  percent  of  the  milk  for  which  the 
cooperative  is  the  handler  is  received  at 
pool  distributing  plants  during  the 
month  or  during  the  immediately 
preceding  12-month  period.  This 
provision  is  similar  to  one  currently 
contained  in  the  Great  Basin  order  and 
in  some  of  the  other  consolidated 
orders. 

Although  the  two  current  orders  that 
have  been  consolidated  do  not  contain 
such  a  provision,  the  Western  order 
would  provide  that  a  single  handler  be 
allowed  to  form  a  unit  of  distributing 
plants  and  Class  11  manufacturing  plants 
provided  each  plant  is  located  within 
the  marketing  area,  as  suggested  by  the 
Identical  Provisions  committee.  The 
unit  in  total  would  be  required  to  meet 
the  requirements  for  a  pool  distributing 
plant  smd  at  least  one  of  the  plants  in 
the  imit  would  be  required  to  meet  the 
pool  distributing  plant  definition 
individually.  This  provision  would 
provide  uniformity  with  other  federal 
orders  and  would  not  change  the  status 
of  any  plants  currently  pooled.  Class  11 
manufactiuing  plants  are  proposed  to  be 
included  for  imit  pooling  with 
distributing  plants  operated  by  the  same 
handler  because  such  plants  produce 
products  that  are  marketed  in 
conjunction  with  fluid  milk  products. 

Proprietary  Bulk  Tank  Handler 

The  consolidated  Western  order  final 
decision  retains  the  bulk  tank  handler 
provision  that  is  currently  in  the 
Southwestern  Idaho-Eastern  Oregon 
order,  permitting  a  handler  other  than  a 
cooperative  association  to  divert  milk  to 
nonpool  plants  for  the  handler's  account 
based  on  shipments  of  milk  to  pool 
plants  of  other  handlers. 

Producer-Handler 

The  producer-handler  provisions  that 
were  proposed  have  been  revised  in  this 
final  decision  to  be  very  similar  to  the 
provisions  in  the  current  Great  Basin 
and  Southwestern  Idaho-Eastern  Oregon 
orders.  The  revisions  should  assure  that 
the  status  of  current  producers-handlers 
will  be  unchanged. 

Producer 

The  Western  order  contains  a  dairy 
fanner  for  other  markets  definition.  A 
producer  woidd  not  qualify  for  pooling 
under  the  Western  order  unless  all  of 
the  milk  from  the  same  farm  was  pooled 
under  this  or  some  other  federal  order 
or  unless  such  non-pooled  milk  went  to 
a  plant  with  only  Class  in  or  Class  IV 
utilization.  This  differs  slightly  from  the 
current  definition  in  the  Great  Basin 
order.  Such  a  provision  is  contained  in 
the  Western  order  to  prevent  dairy 


farmers  whose  milk  is  regularly  used  for 
fluid  disposition  in  other  markets  from 
pooling  the  surplus  portion  of  their 
production  on  die  consolidated  order. 
Security  Milk  Producers  Association 
supports  this  provision  and  states  that  it 
is  needed  to  prevent  the  pooling  of 
surplus  milk  from  farms  whose  milk  is 
regularly  associated  with  other  markets. 

Producer  Milk 

The  percentage  of  a  handler's  pooled 
milk  for  the  Western  order  final 
decision  that  may  be  diverted  to  non- 
pool  plants  is  90  percent  in  any  month. 
The  proposed  rule  recommended  a  limit 
of  80  percent,  which  is  identical  to  the 
percentage  currently  included  in  the 
Southwestern  Idaho-Eastern  Oregon 
order  and  is  only  slightly  higher  than 
that  for  the  present  Great  Basin  order 
(i.e.,  75  percent  for  cooperatives  and  70 
percent  for  proprietary  handlers). 

Avonmore  West  Inc.  (Avonmore),  a 
handler  in  the  Southwestern  Idaho- 
Eastern  Oregon  order  in  Twin  Falls, 
Idaho,  favors  the  more  liberal 
qualification  rules  proposed  for  the 
Western  Order  whereby  only  one  day's 
production  of  producer  milk  has  to  be 
received  at  a  pool  plant.  However,  the 
handler  opposed  the  80  percent 
standard  of  a  handler's  pooled  milk  that 
may  be  diverted  to  non-pool  plants  as 
recommended  in  the  proposed  rule. 
Avonmore  indicated  that  the  80  percent 
diversion  limitation  is  identical  to  the 
one  currently  in  the  Southwestern 
Idaho-Eastern  Oregon  Federal  order  and 
stated  that  this  standard  was  suspended 
indefinitely  in  December  1989.  The 
handler  contends  that  the  argument  that 
the  80  percent  diversion  linptation 
caused  imeconomic  movements  of  milk 
is  still  valid  today. 

In  1997,  Avonmore  notes,  an  average 
of  217  million  pounds  of  producer  milk 
was  diverted  to  nonpool  plants  each 
month.  Accordingly,  Avonmore  argues 
that  the  reintroduction  of  the  80  percent 
diversion  limitation  woidd  allow  only 
80  million  pounds  of  producer  milk  to 
be  diverted  to  nonpool  plants.  The 
handler  contends  this  woidd  preclude 
many  dairy  producers  in  Idaho  from 
having  their  milk  associated  with  the 
Western  order,  which  could  cause 
significant  price  disparities  between 
producers  and  create  disorderly 
marketing  conditions  that  Federal 
orders  are  intended  to  prevent. 

Utah  Farm  Bureau  Federation  filed  a 
comment  regarding  the  consolidation  of 
the  Great  Basin  and  Southwestern 
Idaho-Eastern  Oregon  orders  into  the 
Western  order.  In  their  comments  the 
federation  states  that  the  pooling 
provisions  of  the  ourent  Great  Basin 
order  must  be  maintained  to  prohibit 


opportunistic  entry  of  outside  milk  into 
the  Utah  Class  I  pool. 

As  adopted  in  this  final  decision,  the 
90  percent  diversion  limitation  is  the 
same  as  that  adopted  in  the 
consolidated  Upper  Midwest  order.  The 
90  percent  limitation  on  movements  of 
pooled  milk  to  nonpool  plants  should 
permit  all  milk  associated  with  the 
market  that  is  not  needed  at  pool  plants 
during  the  month  to  be  pooled  and 
priced  under  the  order.  The  90  percent 
standard  provides  handlers  more 
flexibility  to  efficiently  move  milk. 
Although  unlimited  diversions  cire  not 
incorporated  in  the  consolidated  order, 
the  90  percent  standard  should  not 
preclude  most  producers  associated 
with  the  current  individual  orders  from 
having  their  milk  pooled  imder  the 
consolidated  Western  order.  The  90 
percent  standard  is  an  appropriate  level 
for  the  consolidated  order  given  the 
provisions  contained  in  the  current" 
individual  orders  and  should  not  create 
any  disorderly  marketing  conditions. 
The  reconmiended  standard  also  shoiUd 
ensure  that  additional  amounts  of 
imneeded  milk  woiUd  not  be  pooled.  In 
addition,  as  contained  in  other 
consolidated  orders  the  market 
administrator  will  have  the  authority  to 
adjust  the  diversion  percentage. 

The  order  language  allowing  two  or 
more  cooperative  associations  to  jointly 
met  the  diversion  limits  was 
inadvertenUy  excluded  from  the 
proposed  rule.  Order  language  to  allow 
this  to  occur  has  been  included  in  this 
final  decision. 

Darigold  Farms  opposes  the  touch- 
base  requirement  that  was 
recommended  in  the  proposed  rule.  The 
cooperative  contends  that  the  exclusion 
of  this  provision  may  present  an 
opportunity  to  obtain  unified  support 
for  a  provision  that  would  prevent  or 
reduce  opportimistic  pooling. 

The  ourent  Southwestern  Idaho- 
Eastern  Oregon  and  Great  Basin  orders 
contain  such  a  touch-base  provision. 
The  provision  ensure  that  a  producer 
whose  milk  is  pooled  on  the  order  is 
indeed  servicing  the  Class  I  needs  of  the 
market.  Accordingly,  the  touch-base 
provision  recommended  in  the 
proposed  rule  is  adopted  in  this  final 
decision.  The  provision  provides  that 
during  the  month  at  least  one  day's  milk 
production  of  a  dairy  farmer  new  to  the 
order  must  be  physically  received  at  a 
pool  plant  so  that  milk  of  such  producer 
is  eligible  for  diversion. 

Reports  of  Receipts  and  Utilization  and 
Payroll  Reports 

The  Western  order  requires  pool 
handlers  to  file  a  "report  of  receipts  and 
utilization"  on  or  before  the  seventh  day 
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after  the  end  of  the  month.  This  is 
identical  to  the  current  reporting  date  in 
the  Great  Basin  order  but  two  days 
earlier  than  the  same  provision  in  the 
Southwestern  Idaho-Eastern  Oregon 
order.  Ahnost  all  handlers  currently  file 
reports  by  FAX  or  some  other  form  of 
electronic  data  transfer,  which 
eliminates  delays  due  to  mail  handling. 
A  seven-day  reporting  period  should 
allow  adequate  time  for  handlers  to 
prepare  reports  and  will  allow  the 
computation  and  release  of  producer 
price  information  to  occur  on  or  before 
the  12th  day  after  the  end  of  the  month. 

The  date  on  which  the  report  of 
payments  to  producers  is  due  to  the 
market  administrator  under  the  Western 
order  is  on  or  before  the  21st  day  after 
the  end  of  the  month.  This  is  the  same 
date  as  that  under  the  Great  Basin  order, 
but  one  day  earlier  than  imder  the 
Southwestern  Idaho-Eastern  Oregon 
order.  The  earlier  reporting  date  and 
announcement  of  producer  prices 
should  assure  that  an  earlier  payroll 
reporting  date  would  not  be 
burdensome. 

Multiple  Component  Pricing 

Both  the  Great  Basin  order  and  the 
Southwestern  Idaho-Eastern  Oregon 
order  currently  have  multiple 
component  pricing  based  on  protein 
without  a  somatic  cell  adjustment.  The 
miUtiple  component  pricing  provisions 
of  the  consolidated  Western  order 
should  be  the  same  as  those  for  other 
proposed  orders  that  provide  for 
multiple  comj>onent  pricing  based  on 
protein  but  without  a  somatic  cell 
adjustment.  The  Western  order  has  a 
significant  amount  of  milk  used  in 
manufactured  products,  especially 
cheese,  and  component  pricing  will 
enable  producers  to  be  paid  according  to 
the  value  of  the  components  of  their 
milk.  However,  the  somatic  cell 
adjustment  included  in  some  of  the 
consolidated  orders  for  which 
component  pricing  is  proposed  is  not 
warranted  by  marketing  conditions 
imder  the  Western  order,  and  such  an 
adjustment  is  not  included  in  the  final 
decision. 

Avonmore  expressed  support  for  the 
use  of  multiple  component  pricing  in 
the  Western  Order  and  strongly 
recommended  the  inclusion  of  a  somatic 
cell  count  price  adjuster.  Avonmore 
states  the  SCC  adjuster  is  necessary 
because  the  maniifocture  of  cheese  is  the 
predominant  use  of  milk  in  the  Western 
Order.  Avonmore  notes  that  it  has  been 
dociunented  that  elevated  levels  of  SCC 
impact  cheese  yield.  In  addition,  the 
handler  contends  that  dairy  products 
(i.e.,  cheese,  NFDM,  butter,  whey 
products)  exported  to  the  Exuopean 


Union  must  be  made  with  milk 
containing  less  than  400,000  SCC. 

Darigola  Farms,  a  cooperative  that 
will  have  milk  on  the  order  has 
expressed  the  opinion  that  an 
adjustment  for  somatic  cells  is  a  quality 
issue  that  may  be  better  dealt  with 
between  the  buyer  and  seller.  In 
addition,  the  nearby  Pacific  Northwest 
order  will  not  have  a  somatic  cell 
adjustment.  The  somatic  cell  count  of 
milk  produced  in  the  western  U.S.  is  at 
an  average  level  of  250,000.  This  level 
is  significantly  lower  than  the  350,000 
level,  which  provides  no  adjustment  in 
the  consolidated  orders  that  adjust  for 
somatic  cell  coxmt.  For  the  reasons 
stated  above  and  due  to  the  high  quality 
of  milk  produced  in  the  consolidated 
Western  marketing  area,  a  quality 
adjustment  is  unnecessary  and  need  not 
be  included  in  the  order. 

Payments  To  and  From  the  Producer 
Settlement  Fund 

Payments  to  the  producer  settlement 
fund  under  the  consolidated  order  are 
due  on  or  before  the  14th  day  after  the 
end  of  the  month.  This  is  two  days  after 
the  annoimcement  of  uniform  producer 
prices,  which  is  an  identical  time  period 
to  that  which  exists  in  the  two  current 
orders  that  are  being  consolidated. 

Payments  from  the  producer 
settlement  fund  under  the  consolidated 
order  would  be  due  on  or  before  the 
15th  day  after  the  end  of  the  month. 
This  is  the  same  date  as  under  the 
current  Great  Basin  order  and  three  days 
earlier  than  under  the  Southwestern 
Idaho-Eastern  Oregon  order.  This 
payment  date  shoiild  be  practicable, 
given  the  use  of  current  banking  and 
transmission  techniques. 

Payments  to  Producers  and  Cooperative 

Associations 

Under  the  Western  order,  partial 
pajnnents  would  be  due  from  handlers 
to  producers  who  are  not  members  of 
cooperative  associations  on  or  before  the 
25th  day  of  the  month  in  an  amount  not 
less  than  1.2  times  the  lowest  class  price 
for  the  preceding  month  multiplied  by 
the  himdredweight  of  milk  received 
bom  such  producers  during  the  first  15 
days  of  the  month.  Final  payments 
would  be  due  on  or  before  the  17th  day 
after  the  end  of  the  month. 

Partial  payments  to  cooperative 
associations  would  be  due  on  or  before 
the  24th  day  of  the  month  at  the  same 
rate  as  above,  with  final  payments  due 
on  or  before  the  16th  day  after  the  end 
of  the  month.  These  final  payment  dates 
represent  very  little  or  no  change  from 
the  orders'  present  payment  dates.  The 
partial  payment  dates  are  earlier  than 
those  required  under  the  current  orders. 


but  are  very  close  to  those  suggested  by 
the  Identical  Provisions  committee,  and 
compliance  shoidd  present  no  hardship 
to  handlers  who  would  already  have 
had  the  use  of  the  producers'  milk  for 
9  to  23  days. 


Pacific  Northwest  Order 

Many  of  the  provisions  of  the  Pacific 
Northwest  order  are  explained  in  the 
"Identical  Provisions"  portion  of  this 
final  decision,  and  need  not  be 
addressed  here.  The  provisions  that 
deviate  somewhat  from  those 
incorporated  in  other  order  areas  are  the 
provisions  dealing  with  standards  for 
determining  the  pool  status  of  producers 
and  handlers,  the  definition  of 
producer-handlers,  the  factors  upon 
which  payments  to  producers  are 
calculated,  and  reporting  and  payment 
dates.  Becavise  this  order  is  not 
proposed  to  be  consolidated  with  any 
other  orders,  there  is  little  reason  for 
rhanging  the  substance  of  many  of  the 
provisions  that  are  not  included  in  the 
General  Provisions. 

Pool  Distributing  Plant 

The  pool  distributing  plant  provisions 
of  the  proposed  Pacific  Northwest  Order 
are  changed  from  the  current  definition 
to  one  that  more  closely  resembles  the 
definition  suggested  in  the  identical 
provisions  report.  Ratho*  than  basing 
the  identification  of  a  pool  distributing 
plant  on  only  10  percent  of  the  plant's 
receipts  as  in-area  route  dispositions, 
the  order  should  specify  that  such  a 
plant  have  at  least  25  percent  of  its 
physical  receipts  distributed  as  route 
disposition,  and  at  least  25  percent  of  its 
route  disposition  distributed  within  the 
marketing  area. 

It  is  expected  that  the  modified 
pooling  standard  will  not  affect  the  pool 
status  of  any  plant  that  currently  does 
or  does  not  meet  the  pooling  standard 
of  the  Pacific  Northwest  order.  In 
addition,  it  would  remedy  a  provision 
that  could  result  in  fully  regulating  a 
plant  that  has  minimal  association  with 
the  marketing  area. 

The  pool  plant  provisions  of  the 
Pacific  Northwest  order  have  been 
revised  in  this  final  decision.  One 
modification  provides  for  the  pooling  of 
plants  that  specialize  in  ultra- 
pasteurized  or  aseptically-processed 
fluid  milk  products.  A  detailed 
explanation  of  the  changes  is  located  at 
the  end  of  the  western  regional 
discussion. 

Pool  Supply  Plant 

For  the  most  part,  the  current  pool 
supply  plant  definition  of  the  Pacific 
Northwest  order  and  the  performance 
standard  of  shipping  20  percent  of  the 
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milk  is  appropriate  to  the  marketing 
conditions  in  the  area.  However,  the 
provision  that  currently  requires  a 
handler  to  include  producer  milk 
moved  directly  to  pool  distributing 
plants  in  the  shipments  on  which  pool 
plant  performance  is  calculated  is 
changed  to  allow  the  handler  to  include 
such  movements  if  the  handler  wants  to 
quahiy  its  plant  for  pooling.  A  plant 
operator  who  receives  milk  at  a  plant 
only  for  manufacturing  use  also  will  be 
able  to  supply  producer  milk  directly  to 
distributing  plants  without  a 
reqiiirement  that  the  manufacturing 
plant  be  a  supply  plant. 

In  the  Pacific  Northwest  order  the 
current  March  through  August  period 
during  which  supply  plants  do  not  have 
to  ship  the  minimum  percentage  to 
distributing  plants  if  they  have  done  so 
during  the  previous  September  through 
February  period  is  included  in  the  pool 
supply  plant  definition. 

As  in  the  other  consolidated  orders, 
the  market  administrator  will  have  the 
authority  to  increase  or  decrease  the 
order's  pooling  provisions  as  marketing 
conditions  change  for  the  purpose  of 
assuring  that  an  adequate  supply  of  milk 
will  be  available  for  fluid  use,  or  to 
assure  that  the  order  does  not  require 
handlers  to  undertake  uneconomic 
movements  of  milk  to  maintain:  (1)  The 
pool  status  of  their  plants,  or  (2)  the 
pooling  of  producers  who  have 
historically  been  associated  with  the 
market  and  who  help  serve  Class  I 
needs. 

Nonpool  Plant 

The  current  definition  and  exemption 
for  milk  produced  and  processed  by 
state  institutions,  as  contained  in  the 
present  order's  producer-handler 
definition,  is  expanded  and  moved  to  be 
included  in  the  "Nonpool  plant" 
definition  contained  in  the  General 
Provisions.  Such  entities,  along  with 
colleges  and  universities  and  charitable 
organizations,  will  not  be  subject  to  the 
orders'  pricing  and  pooling  provisions 
as  long  as  they  have  no  sales  in 
commercial  channels. 

The  present  Pacific  Northwest  order 
provisions  allow  a  state  institution  to 
avoid  any  regulation  on  the  portion  of 
its  milk  Uiat  is  used  only  within  the 
institution,  and  apply  some  pricing 
regulation  to  that  portion  that  is 
distributed  in  commercial  channels.  In 
some  respects,  this  arrangement  is 
similar  to  the  situation  of  partially 
regulated  distributing  plants.  However, 
partially  regulated  distributing  plant 
operators,  to  avoid  obligations  under 
Federal  orders,  must  show  that  they  pay 
the  dairy  fanners  who  ship  milk  to  them 
at  a  rate  at  least  commensurate  with  that 


paid  to  producers  whose  milk  is  pooled 
under  the  order.  In  any  case,  they  must 
prociu^  a  milk  supply  in  the 
competitive  market.  State  institutions 
may  have  any  niunber  of  cost 
advantages  over  regidated  handlers  in 
the  production  and  processing  of  milk, 
such  as  not  having  to  pay  a  minimum 
wage  and  not  having  to  pay  property 
taxes.  It  would  be  unjust  to  allow  such 
institutions  to  compete  with  ftdly 
regulated  handlers  in  regular 
commercial  channels  as  if  the  playing 
field  were  level.  Therefore,  state  and 
other  institutions  that  compete  with 
regulated  handlers  in  regular 
commercial  channels,  such  as  bids  for 
school  milk  programs,  would  be 
regulated  on  those  sales. 

Producer-Handler 

The  current  Pacific  Northwest 
producer-handler  provisions  remain 
essentially  untouched.  Some  of  the 
"Identical  Provisions"  features  of  the 
producer-handler  definition,  such  as  the 
150,000-poimd  thresholds  for  route 
dispositions,  own  farm  production,  and 
receipts  from  pool  plants  are  adopted  in 
this  final  decision.  The  rest  of  the 
current  producer-handler  provisions 
remain  in  effect  for  administrative 
purposes. 

Producer-handlers  represent  a  much 
larger  portion  of  the  Class  I  dispositions 
in  the  Pacific  Northwest  marketing  area 
than  in  most  other  Federal  order  areas. 
In  many  marketing  areas,  producer- 
handlers  supply  one  percent  or  less  of 
the  Class  I  sales.  In  the  Pacific 
Northwest  area,  however,  they  furnish 
almost  10  percent  of  the  market's  Class 
I  dispositions.  The  larger  average  size  of 
the  dairy  farms  in  the  western  United 
States  makes  more  likely  the  existence 
of  a  producer-handler  that  is  a 
significant  factor  in  the  market. 

The  current  order's  producer-handler 
provisions  are  based  on  the  history  of 
producer— handler  operations  in  the 
marketing  area,  reflecting  difficulties 
encountered  in  order  administration, 
attempts  to  circiunvent  order 
provisions,  and  court  challenges. 

In  addition  to  the  current  order 
provisions,  the  producer-handler 
definition  contains  language  clarifying 
that  milk  received  by  the  producer- 
handler  at  a  location  other  than  the 
producer-handler's  processing  plant  for 
distribution  on  routes  will  be  included 
as  a  receipt  from  another  handler. 

Reserve  Supply  Unit 

The  Pacific  Northwest  order  will 
continue  to  provide  for  a  cooperative 
reserve  supply  unit.  The  existing 
provision  has  many  similarities  to  a 
reserve  supply  plant,  which  is  not 


provided  in  this  order  but  which  is 
included  in  several  of  the  consolidated 
orders. 

Under  the  terms  of  the  present 
provision,  the  cooperative  members  of 
the  reserve  supply  unit  must  be  located 
near  a  pool  distributing  plant,  as  a 
reserve  supply  plant  must  be  located  in 
the  marketing  area.  Both  the  reserve 
supply  unit  and  the  reserve  supply 
plant  provisions  require  that  the  plant 
or  unit  operator  request  prior  approval 
of  the  market  administrator  to  initiate 
and  cancel  their  status,  both  require 
long-term  association  with  the  market, 
and  both  provide  substantial  penalties 
for  failing  to  meet  all  required 
conditions.  Although  the  cooperative 
unit  does  not  have  monthly 
qualification  requirements,  it  is  subject 
to  a  call  by  the  market  administrator 
after  the  market  administrator's 
investigation  of  the  need  for 
supplemental  supplies  of  milk.  Because 
of  the  current  existence  of  this 
provision,  based  on  the  need  shown  at 
a  public  hearing,  and  its  similarities  to 
a  pooling  mechanism  suggested  for 
other  orders,  provision  for  the 
cooperative  reserve  supply  unit  will 
continue  to  be  included  in  the  Pacific 
Northwest  order. 

The  order  language  regarding  the 
exemption  from  diversion  limits  for  a 
cooperative  reserve  supply  xmit  was 
inadvertently  excluded  from  the 
proposed  rule.  The  order  language  for 
this  exemption  has  been  included  in 
this  final  decision. 

The  order  language  allowing  two  or 
more  cooperative  associations  to  jointly 
met  the  diversion  limits  was  also 
inadvertently  excluded  from  the 
proposed  rule.  Order  language  to  allow 
this  to  occur  has  been  included  in  this 
final  decision. 

Producer  and  Producer  Milk 

The  consolidated  Pacific  Northwest 
order  would  contain  a  "dairy  former  for 
other  markets"  provision  for  each 
month  of  the  year.  The  large  volume  of 
milk  production  in  California  and 
California's  quota  system  give  dairy 
fanners  an  incentive  to  pool  production 
in  a  volume  equal  to  their  quota  pounds 
on  the  California  order,  and  then 
attempt  to  share  in  the  Pacific 
Northwest  Class  I  market  vrith  their 
over-quota  production,  for  which 
returns  imder  the  California  order  are 
much  less.  At  the  same  time,  none  of  the 
Cahfomia  Class  I  returns  would  be 
shared  with  Pacific  Northwest 
producers.  Similarly,  producers  subject 
to  other  state  programs  should  not  be 
allowed  to  pool  ^e  reserve  supplies 
from  the  State-regulated  markets  and 
share  in  returns  from  the  Pacific 
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Northwest  pool  while  enjoying  the 
benefits  of  the  State  orders'  Class  I 
returns. 

The  current  provisions  of  the  Pacific 
Northwest  order  do  not  require  that  a 
producer's  milk  be  received  at  pool 
plants  for  the  producer's  first  pooled 
delivery  on  the  market  or  for  any 
specified  period.  If  a  handler  meets  its 
overall  performance  requirements  for 
supplying  milk  to  the  market,  it  should 
make  no  diflierence  which  individual 
producer's  milk  is  actually  delivered  to 
pool  plants  as  long  as  the  milk  of  each 
producer  participating  in  the  pool  is 
Grade  A  and  available  to  the  market  if 
and  when  needed.  It  is  expensive, 
inefficient,  and  unnecessary  to  move 
milk  from  areas  close  to  nonpool 
manufacturing  plants  to  bottling  plants 
in  the  city  markets  when  that  milk  is  not 
needed  for  bottling.  For  the  above 
reasons  and  furthermore  because  there 
are  often  great  distances  and 
mountainous  terrain  between  plants  and 
farms  in  the  more  sparsely  populated 
West,  no  "touch  base"  requirements 
should  be  included.  As  stated 
previously,  Darigold  Farms  supports  the 
exclusion  of  "touch  base"  requirements. 
The  cooperative  states  that  the 
exclusion  may  present  an  opportxinity  to 
obtain  unified  support  for  a  provision 
that  would  prevent  or  reduce 
opportunistic  pooling. 

"This  order  and  other  western  orders 
have  allowed  producers  to  pool  milk  on 
more  than  one  order  during  the  same 
month.  Because  of  the  locations  of  a 
number  of  dairy  farmers,  their  milk  may 
be  used  by  pool  plants  regulated  imder 
more  than  one  order  in  a  single  month. 
These  producers  also  represent  a  reserve 
supply  for  more  than  one  market.  Large, 
multi-market  handlers  should  be  given 
the  flexibility  to  market  and  transport 
their  milk  to  fulfill  the  needs  of  their 
customers  in  the  most  efficient  way 
possible. 

The  small  changes  in  the  final 
decision  from  the  current  pooling 
provisions  of  the  Pacific  Northwest 
order  result  in  very  littie  change  in  the 
order's  diversion  Umits.  The  limit  of  80 
percent  of  the  handler's  supply  of 
producer  milk  remains  unchanged,  with 
the  months  during  which  the  percentage 
is  effective  changed  from  September 
through  April  to  September  through 
February.  These  months  will  correspond 
to  the  months  during  which  supply 
plants  must  ship  20  percent  of  their 
receipts  to  pool  distributing  plants. 

In  me  current  order  there  is  no  limit 
on  diversions  during  May  through 
August.  In  this  final  decision  there  will 
be  a  limit  of  99  percent  on  diversions  of 
producer  milk  for  the  months  of  March 
through  August.  The  current  delivery 


standards  have  not  been  overly 
restrictive  nor  associated  uimeeded 
supplies  with  the  market  and  should  be 
allowed  to  continue  basically 
unchanged.  However,  the  change  from 
without  limit  to  a  percentage  amoimt 
will  allow  the  market  administrator,  as 
provided  for  in  other  orders  the 
authority  to  adjust  the  percentage  of 
milk  that  may  be  diverted. 

Payments  to  Producers  and  Cooperative 
Associations 

Although  the  current  Pacific 
Northwest  order  contains  a  multiple 
component  pricing  plan  very  like  that 
proposed  to  be  standard  for  the 
consolidated  orders,  it  does  not  now 
and  would  not  under  this  reform 
process  contain  a  somatic  cell 
adjustment  provision.  The  level  of 
somatic  cells  in  the  western  U.S.  is 
generally  lower  than  in  the  east,  with  an 
overall  average  of  approximately 
250,000  instead  of  350,000.  This  Iowot 
somatic  cell  coimt  would  seem  to 
reduce  the  need  for  such  a  provision. 
Historically,  the  principal  argiunent  for 
a  somatic  cell  adjuster  has  been  the 
negative  efiiect  of  somatic  cells  on  the 
cheese  yields.  Although  cheese 
manufacturing  in  the  Northwest  is 
increasing,  most  cheese  manufacturing 
is  done  by  cooperative  associations  who 
have  expressed  the  opinion  that  an 
adjustment  for  somatic  cells  is  a  quality 
issue  best  dealt  with  internally.  The 
somatic  cell  adjustments  in  the 
consolidated  orders  of  the  final  decision 
are  not  incorporated  in  the  Pacific 
Northwest  order. 

Announcement  of  Producer  Prices 

The  dates  on  which  handler  reports, 
market  administrator's  announcement  of 
producer  prices,  and  payment  to 
producers  would  remain  unchanged 
from  those  of  the  current  order. 

General  Comment  Related  to  Orders 

Darigold  Farms  suggests  that  the  new 
orders  provide  some  performance 
requirements  attached  to  each 
individual  market,  but  recommends  that 
a  producer,  once  qualified,  should  be 
locked  into  the  pool  for  a  minimum  of 
four  months.  This  recommendation  has 
not  been  incorporated  in  the  final 
decision  for  any  of  the  western  orders. 
The  provisions  adopted  in  each  order 
should  ensvire  that  the  Class  I  needs  of 
.  the  markets  are  met. 

Major  Changes  to  Orders  From  the 
Proposed  Rule 

The  pool  plant  provisions  of  the 
orders  in  the  western  region  have  been 
revised.  Paragraph  (b)  of  section  7  will 
accommodate  the  pooling  of  plants  that 


specialize  in  ultra-pasteurized  or 
aseptically-processed  fluid  milk 
products  (i.e.,  fluid  milk  products  with 
a  shelf  life  of  at  least  60-90  days 
without  refrigeration.)  At  the  present 
time,  there  are  no  plants  processing  this 
type  of  product  in  the  Southwest, 
Arizona-Las  Vegas,  or  Pacific  Northwest 
marketing  areas.  However,  there  is  one 
plant  in  &e  Western  order  market  area. 
Unlike  a  typical  distributing  plant,  a 
plant  specializing  in  extended  shelf-life 
products  may  have  a  more  erratic 
processing  schedule,  reflecting  the 
longer  shelf  life  of  the  products 
packaged  at  the  plant.  Consequently,  a 
plant's  Class  I  utilization  may  vary 
considerably  from  month  to  month.  In 
certain  areas  of  the  country,  such 
variability  has  resulted  in  shifting  pool 
status  for  this  type  of  plant  fitjm  one 
order  to  another.  Such  regulatory 
instability  is  not  conducive  to  orderly 
marketing.  To  provide  greater  regulatory 
stability  for  these  plants,  they  should  be 
fully  r^ulated  pool  plants  if  they  are 
located  in  the  marketing  area  and 
process  at  least  25  percent  of  their  fluid 
milk  product  receipts  during  the  month 
into  ultra-pasteiirized  or  aseptically- 
processed  fluid  milk  products.  This 
provision  will  not  guarantee  that  a  plant 
qualifies  as  a  fully-regulated  pool  plant 
every  month;  some  months  a  plant  may 
fail  to  process  25  percent  of  its  milk 
receipts  into  ultra-pasteurized  or 
aseptically-processed  fluid  milk 
products.  Nevertheless,  the  provision 
will  guarantee  that  if  a  plant  meets  the 
25  percent  standard  described  above,  it 
wiU  be  qualified  under  the  same  order 
all  the  time. 

7.  Miscellaneous  and  Administrative 

(a)  Consolidation  of  the  marketing 
service,  administrative  expense,  and 
producer-settlement  funds.  To  complete 
the  consolidation  of  the  present  31 
Federal  orders  effectively  and  equitably, 
the  reserve  balances  Ln  the  marketing 
service,  administrative  expense,  and 
producer-settlement  funds  that  have 
resulted  imder  the  individual  orders 
would  be  combined. 

The  balances  in  these  three  funds 
should  be  combined  on  the  same  basis 
that  the  marketing  areas  are 
consolidated  into  regional  orders  herein. 
For  instance,  the  Texas  and  New 
Mexico- West  Texas  marketing  areas  are 
merged  into  a  new  regional  Southwest 
order.  Accordingly,  the  reserve  balances 
in  the  marketing  service,  administrative 
expense  and  producer-settlement  funds 
of  the  two  individual  orders  likewise 
should  be  combined  into  three  separate 
funds  established  imder  the 
consolidated  Southwest  order. 
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The  marketing  areas  of  the  11 
consolidated  orders  essentially 
represent  the  territory  covered  by  the  31 
individual  orders  plus  the  territory 
included  in  the  former  Tennessee  Valley 
marketing  area.  Because  of  this,  the 
handlers  and  producers  servicing  the 
milk  needs  of  the  individual  markets 
will  continue  to  furnish  the  milk  needs 
of  the  applicable  regional  market  for  the 
most  part. 

In  tnat  regard,  the  reserve  balances  in 
the  funds  that  have  resulted  imder  the 
31  individual  orders  should  be 
combined  on  a  marketing  area  basis  into 
the  appropriate  separate  fund 
established  for  each  of  the  1 1  regioned 
orders.  Any  liabiUties  of  such  funds 
imder  the  individual  orders  would  be 
paid  from  the  appropriate  newly 
established  fund  of  the  apphcable 
regional  order.  Similarly,  obligations 
that  are  due  the  separate  funds  under 
the  individual  orders  woidd  be  paid  to 
the  appropriate  combined  fund  of  the 
applicable  consolidated  order. 

m  most  cases,  the  entire  marketing 
area  of  an  order  or  orders  is  included  in 
the  consolidated  marketing  area  of  one 
of  the  11  regional  orders.  Four  present 
marketing  areas  woiUd  be  split  between 
two  consolidated  orders.  One  county  of 
the  present  Louisville-Lexington- 
Evansville  (Order  46)  marketing  area 
would  be  included  in  the  Southeast 
order,  and  the  rest  of  the  territory  in  the 
Order  46  marketing  area  woiUd  be 
included  under  the  Appalachian  order. 
Even  though  one  Order  46  county  is 
included  in  the  consolidated  Southeast 
order,  all  of  the  present  Order  46 
producers  and  handlers  are  expected  to 
be  covered  under  the  consolidated 
Appalachian  order.  Accordingly,  the 
balances  in  the  Order  46  marketing 
service,  administrative  expense,  and 
producer  settlement  funds  should  be 
consolidated  into  the  three  separate 
funds  established  for  the  consolidated 
Appalachian  market. 

Different  regulatory  situations, 
however,  will  occur  in  the  other  three 
instances  where  a  current  marketing 
area  is  divided  between  two 
consolidated  orders.  The  southwest 
Missouri  and  northwest  Arkansas 
portions  of  the  current  Southwest  Plains 
order  area  are  included  in  the 
consolidated  Southeast  marketing  area, 
while  the  remainder  of  the  Southwest 
Plains  area  is  combined  with  the 
marketing  areas  of  eight  other  orders  in 
the  consolidated  Central  marketing  area. 
Similarly,  one  county  of  the  current 
Great  Basin  (Order  139)  marketing  area 
is  included  in  the  consolidated  Arizona- 
Las  Vegas  order  and  the  rest  of  the 
Order  1 39  marketing  area  is  included  in 
the  consolidated  marketing  area  for  the 


West.  In  the  third  instance,  two  zones  of 
the  Michigan  Upper  Peninsula  (Order 
44)  marketing  area  are  included  in  the 
consolidated  Upper  Midwest  marketing 
area  and  the  other  zone  of  the  Order  44 
marketing  area  is  included  in  the 
marketing  area  for  the  Mideast  regional 
order. 

In  each  of  these  3  cases,  some  of  the 
producers  and  handlers  of  each  of  the 
current  order  areas  that  are  being 
divided  will  become  pooled  imder  one 
consolidated  order,  while  the  other 
producers  and  handlers  of  each  of  these 
areas  will  become  pooled  under  another 
regional  order.  Accordingly,  any  reserve 
balances  in  the  marketing  service, 
administrative  expense  and  producer- 
settlement  funds  of  these  three 
individual  orders  should  be  divided 
equitably  among  the  applicable 
consolidated  orders. 

The  money  accumulated  in  the 
marketing  service  funds  of  the 
individual  orders  is  that  which  has  been 
paid  by  producers  for  whom  the  market 
administrators  are  performing  such 
services.  Since  the  marketing  areas  of 
the  11  regional  orders  encompass  the 
territory  covered  by  the  individual 
orders,  for  the  most  part,  the  producers 
who  have  contributed  to  the  marketing 
service  funds  of  the  individual  orders 
are  expected  to  continue  supplying  milk 
for  the  consolidated  orders.  Since 
marketing  service  programs  will  be 
continued  for  these  producers  under  the 
regional  orders,  it  would  be  appropriate 
to  combine  the  reserve  balances  in  the 
marketing  service  funds  of  the  order  or 
orders  that  are  represented  in  the 
consolidation  of  each  of  the  11  regional 
orders. 

When  the  consolidated  marketing  area 
includes  the  marketing  area  of  one  or 
more  individual  orders,  any  remaining 
balance  in  the  marketing  service  fund  of 
the  individual  order  or  orders  should  be 
combined  in  the  marketing  service  fund 
established  for  the  applicable 
consolidated  order.  If  a  current 
marketing  area  is  split  between  two 
consolidated  markets  and  the  regidatory 
status  of  producers  and  handlers  is 
divided  between  the  two  regional 
orders,  as  is  the  case  with  the  Michigan 
Upper  Peninsula,  Southwest  Plains,  and 
Great  Basin  orders,  any  balance  in  the 
marketing  service  fund  of  the  individual 
order  should  be  prorated  between  the 
two  consolidated  orders  on  the  basis  of 
the  amount  of  milk  subject  to  the 
marketing  service  deduction  that  will  be 
covered  by  each  respective  regional 
order  (using  producer  deliveries  in  the 
last  month  the  individual  orders  are  in 
effect  but  assimiing  that  the  marketing 
areas  had  been  consolidated). 


The  money  paid  to  the  administrative 
expense  fund  is  each  handler's 
proportionate  share  of  the  cost  of 
administering  the  order.  For  the  most 
part,  handlers  currently  regulated  under 
the  individual  orders  will  continue  to  be 
regiUated  under  the  consolidated  orders. 
In  view  of  this,  it  woidd  be  an 
unnecessary  administrative  and 
financial  burden  to  allocate  the  reserve 
funds  of  the  individual  orders  back  to 
handlers  and  then  acciunulate  an 
adequate  reserve  for  each  of  the 
consolidated  orders.  It  would  be  as 
equitable  and  more  efficient  to  combine 
the  remaining  administrative  monies 
accumulated  imder  the  individual 
orders  in  the  same  manner  as  the 
marketing  areas  are  combined. 

For  the  orders  where  the  consolidated 
marketing  area  includes  the  regiUated 
territory  of  one  or  more  of  the 
individual  orders,  any  remaining 
balance  in  the  administrative  expense 
fund  of  the  individual  order  or  orders 
would  be  combined  into  the 
administrative  expense  fund  established 
for  the  applicable  consolidated  order.  In 
the  situations  where  the  current 
individual  marketing  area  is  split  and 
the  regidatory  status  of  producers  and 
handlers  is  divided  (as  in  the  case  of  the 
Michigan  Upper  Peninsula,  Southwest 
Plains,  and  Great  Basin  orders)  between 
two  consolidated  marketing  areas,  the 
remaining  balance  in  the  administrative 
expense  hmd  should  be  prorated 
between  the  two  regional  orders  on  the 
basis  of  the  amount  of  milk  that  would 
be  pooled  and  priced  under  each 
respective  consolidated  order  (using 
producer  milk  deliveries  during  the  last 
month  the  individual  orders  are  in  effect 
but  assuming  that  the  orders  had  been 
consolidated). 

Likewise,  the  producer-settiement 
fund  balances  of  the  individual  orders 
should  be  combined.  They  should  be 
combined  on  the  same  basis  as  the 
marketing  areas  are  consolidated  herein. 
This  will  enable  the  producer- 
settiement  funds  of  die  consolidated 
orders  to  continue  without  interruption. 

The  producers  currentiy  supplying 
the  individual  markets  are  expected  to 
supply  milk  for  the  consolidated 
markets.  Thus,  monetary  balances  in  the 
producer-settiement  funds  of  the 
individual  orders  now  would  be 
reflected  in  the  pay  prices  of  the 
producers  who  will  benefit  from  the 
applicable  consolidated  orders.  The 
combined  fund  for  each  consolidated 
order  also  would  serve  as  a  contingency 
fund  frt)m  which  money  would  be 
available  to  meet  obligations  (resulting 
from  audit  adjustments  and  otherwise) 
occurring  under  the  individual  orders. 
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The  same  procedure  used  in 
combining  the  remaining  balances  in 
the  marketing  service  and 
administrative  expense  funds  of  the 
individual  orders  should  be  followed  in 
combining  the  producer-settlement  fund 
balances  when  the  individual  orders  are 
consolidated.  For  orders  where  the 
consolidated  marketing  area  includes 
the  marketing  area  of  one  or  more 
orders,  any  remaining  balance  in  the 
producer-settlement  fund  of  the 
individual  order  or  orders  would  be 
combined  into  the  producer-settlement 
fund  established  for  the  applicable 
consolidated  order.  In  the  three 
situations  (Michigan  Upper  Peninsula, 
Southwest  Plains,  and  Great  Basin) 
where  the  marketing  area  of  a  current 
order  is  split  between  two  consolidated 
orders  and  some  of  the  individual 
market's  producers  and  handlers  would 
be  regulated  under  one  consolidated 
order  and  others  would  be  regulated 
under  another  consolidated  order,  the 
balance  in  the  producer-settlement  fund 
should  be  divided  equitably  between 
the  two  consolidated  orders.  Since  the 
Michigan  Upper  Peninsula  order  is  an 
individual-handler  pool  market,  no 
producer-settlement  fund  is  provided. 
In  the  2  remaining  instances  in  which 
CTurent  marketing  areas  are  divided 
between  2  consolidated  orders,  the 
remaining  balance  in  the  producer- 
settlement  funds  of  the  Southwest 
Plains  and  Great  Basin  orders  should  be 
prorated  between  the  consolidated 
orders  on  the  basis  of  the  amotmt  of 
milk  that  will  be  pooled  and  priced 
imder  each  respective  consolidated 
order  (using  producer  milk  deliveries 
during  the  last  month  the  individual 
orders  are  in  effect  but  assuming  that 
the  orders  had  been  consolidated). 

(b)  Consolidation  of  the  transportation 
credit  balancing  funds.  To  complete  the 
consolidation  process,  the  reserve 
balances  in  the  transportation  credit 
balancing  funds  that  are  in  effect  now 
under  three  Southeast  orders  (Carolina, 
Order  5;  Southeast,  Order  7;  and 
Louisville-Lexington-Evans  ville.  Order 
46)  also  should  be  consolidated.  These 
funds  should  be  combined  on  a 
marketing  area  basis.  In  that  regard,  the 
reserve  l^lances  in  the  transportation 
credit  balancing  funds  of  the  Carolina 
and  Louisville-Lexington-Evansville 
orders  should  be  consolidated  into  a 
newly  established  transportation  credit 
balancing  fund  for  the  consolidated 
Appalachian  order,  which  also  includes 
the  current  marketing  areas  of  these  two 
orders  with  the  exception  of  one  county 
Similarly,  the  reserve  balance  in  the 
transportation  credit  balancing  fund  of 
the  present  Southeast  order  should  be 


transferred  to  the  consolidated 
Southeast  order,  which  includes  all  of 
the  marketing  area  of  the  present 
Southeast  order.  These  procedures  will 
enable  the  transportation  credits  to 
continue  without  interruption  imder 
these  two  consolidated  orders. 

(c)  General  findings. 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  aforesaid 
orders  were  first  issued  and  when  they 
were  amended.  The  previous  findings 
and  determinations  are  hereby  ratified 
and  confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(1)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 

(2)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  each  of  the  aforesaid 
marketing  areas,  and  the  minimum 
prices  specified  in  the  tentative 
marketing  agreements  and  the  orders,  as 
hereby  proposed  to  be  amended,  are 
such  prices  as  will  reflect  the  aforesaid 
fectors,  insure  a  siifficient  qiiantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest; 

(3)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same 
manner  as,  and  will  be  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  and  conunercial  activity 
specified  in  the  marketing  agreements; 

(4)  All  milk  and  milk  products 
handled  by  handlers,  as  defined  in  the 
tentative  marketing  agreements  and  the 
orders  as  hereby  proposed  to  be 
amended,  are  in  the  current  of  interstate 
commerce  or  directly  burden,  obstruct, 
or  affect  interstate  commerce  in  milk  or 
its  products;  and 

(5)  It  is  hereby  foimd  that  the 
necessary  expense  of  the  market 
administrator  for  the  maintenance  and 
functioning  of  such  agency  will  require 
the  payment  by  each  handler,  as  his  pro 
rata  share  of  such  expense,  5  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to  milk  specified  in  §  1000.85  of 
the  General  Provisions. 

Comments 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
comments  received  was  carefully  and 


fully  considered  in  conjimction  with  the 
rulemaking  record. 

Marketing  Agreements  and  Order 
Amending  the  Orders 

The  marketing  agreements  regulating 
the  handling  of  milk  in  each  of  the 
consolidated  orders  are  not  included  in 
this  final  decision  because  the 
regulatory  provisions  thereof  would  be 
the  same  as  those  contained  in  the 
orders,  as  hereby  amended.  The 
following  order  amending  the  orders 
regulating  the  handling  of  milk  in  the 
respective  marketing  areas  of  these 
orders  is  proposed  as  the  detailed  and 
appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

Referendum  Order  to  Determihe 
Producer  Approval 

This  decision  does  not  provide  for 
conducting  referendiuns  of  producers  to 
determine  if  they  approve  of  the 
issuance  of  the  consolidated  orders.  A 
notice  to  conduct  a  referendxun  on  each 
of  the  consolidated  orders  will  be  issued 
at  a  future  date. 

List  of  Subyects  in  7  CFR  Parts  1000, 
1001, 1002, 1004, 1005, 1006, 1007, 
1012, 1013, 1030, 1032, 1033, 1036, 
1040, 1044, 1046, 1049, 1050, 1064, 
1065, 1068, 1076, 1079, 1106, 1124, 
1126, 1131, 1134, 1135, 1137, 1138  and 
1139 

Milk  marketing  orders. 

Dated:  March  12, 1999. 
Michael  V.  Dunn. 

Under  Secretary,  A4arketing  and  Regulatory 
Programs. 

Order  Amending  the  Orders  Regulating 
the  Handling  of  Milk  in  die  Northeast 
and  Other  Marketing  Areas 

This  order  shall  not  become  effective 
unless  and  until  the  requirements  of 
§  900.14  of  the  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  have  been  met 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  die  orders  were 
first  issued  and  when  they  were 
amended.  The  previous  foldings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  said  orders  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  poUcy  of  the  Act; 

(b)  The  parity  prices  of  milk,  as 
determined  piusuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
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price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  aforesaid  marketing 
areas.  The  minimum  prices  specified  in 
the  orders  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(c)  The  said  orders  as  hereby  amended 
regulate  the  handling  of  milk  in  the 
same  manner  as,  and  are  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  the  marketing  agreements; 

(d)  All  milk  and  milk  products 
handled  by  handlers,  as  defined  in  the 
orders  as  hereby  amended,  are  in  the 
current  of  interstate  commerce  or 
directly  burden,  obstruct,  or  affect 
interstate  commerce  in  milk  or  its 
products;  and 

(e)  It  is  hereby  found  that  the 
necessary  expense  of  the  market 
administrators  for  the  maintenance  and 
functioning  of  such  agency  will  require 
the  payment  by  each  handler,  as  his  pro 
rata  share  of  such  expense,  5  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to  milk  specified  in  §  1000.85  of 
the  General  Provisions. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Northeast  and 
other  marketing  areas  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  orders, 
as  amended,  and  as  hereby  amended,  as 
follows: 

The  provisions  of  the  proposed 
marketing  agreements  and  order 
amending  the  orders  contained  in  the 
proposed  rule  issued  by  the 
Administrator,  Agricultural  Marketing 
Service,  on  January  21, 1998,  and 
published  in  the  Federal  Register  on 
January  31, 1998  (63  FR  4802),  as 
modified  herein,  shall  be  and  are  the 
terms  and  provisions  of  this  order, 
amending  the  orders,  and  are  set  forth 
in  full  herein. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of 
Title  7,  chapter  X,  parts  1000, 1001, 
1005, 1006, 1007, 1030, 1032, 1033, 
1124,  1126, 1131,  and  1135  are  revised 
and  parts  1002,  1004,  1012, 1013,  1036. 
1040, 1044, 1046, 1049, 1050, 1064, 
1065, 1068. 1076, 1079, 1106,  1134, 
1137, 1138  and  1139  are  removed  and 
reserved  as  follows: 


PART  1000— GENERAL  PROVISIONS 
OF  FEDERAL  MILK  MARKETING 
ORDERS 

SubfMrt  A— Scope  and  Purpose 

Sec. 

1000.1  Scope  and  purpose  of  this  Part  1000. 

Subpart  B— Definitions 

1000.2  General  definitions. 

1000.3  Route  disposition. 

1000.4  Plant. 

1000.5  Distributing  plant 

1000.6  Supply  plant. 

1000.8  Nonpool  plant. 

1000.9  Handler. 

1 000. 1 4  Other  source  milk. 

1000.15  Fluid  milk  product. 

1000.16  Fluid  cream  product. 

1000.17  [Reserved] 

1000.18  Cooperative  association. 

1000.19  Commercial  food  processing 


1000.92  [Reserved] 

1000.93  0MB  control  number  assigned 
pursuant  to  the  Paperwork  Reduction 
Act. 

Authority:  7  U.S.C.  601—674. 
Subpart  A— Scope  and  Purpose 


establishment. 

Subpart  C— Rules  of  Practice  and 
Procedure  Governing  Market 
Administrators 

1000.25  Market  administrator. 

Subpart  D — Rules  Governing  Order 
Provisions 

1000.26  Continuity  and  separability  of 
provisions. 

Subpart  E — Rules  of  Practice  and 
Procedure  Governing  Handlers 

1 000. 2  7    Handler  responsibility  for  records 

and  facilities. 
1000.28    Termination  of  obligations. 

Subpart  F— Classification  of  Milk 

1000.40  Classes  of  utilization. 

1000.41  [Reserved] 

1000.42  Classification  of  transfers  and 
diversions. 

1000.43  General  classification  rules. 

1000.44  Classification  of  producer  milk. 

1000.45  Market  administrator's  reports  and 
announcements  concerning 
classification. 

Subpart  Gr— Class  Prices 

1000.50  Class  prices,  component  prices, 
and  advanced  pricing  factors. 

1000.51  (Reserved] 

1000.52  Adjusted  Class  I  differentials. 

1000.53  Announcement  of  class  prices, 
component  prices,  and  advanced  pricing 
factors. 

1000.54  Equivalent  price. 

Subpart  H— Payments  for  Milk 

1000.70    Producer-settlement  fund. 

1000.76  Payments  by  a  handler  operating  a 
partially  regulated  distributing  plant. 

1000.77  Adjustment  of  accoimts. 

1000.78  Charges  on  overdue  accounts. 

Subpart  I— Administrative  Assessment  and 
Marketing  Service  Deduction 

1000.85  Assessment  for  order 
administration. 

1000.86  Deduction  for  marketing  services. 

Subpart  J— Miscellaneous  Provisions 

1000.90  Dates. 

1000.91  (Reserved] 


§1000.1 
1000. 


Scope  and  purpose  of  this  Part 


This  part  sets  forth  certain  terms, 
definitions,  and  provisions  which  shall 
be  common  to  and  part  of  each  Federal 
milk  marketing  order  in  7  CFR,  chapter 
X,  except  as  specificaUy  defined 
otherwise,  or  modified,  or  otherwise 
provided,  in  an  individual  order  in  7 
CFR,  chapter  X, 

Subpart  B— Definitioiis 

§1000^    General  definitkMts. 

(a)  Act  means  Public  Act  No.  10,  73d 
Congress,  as  amended  and  as  reenacted 
and  amended  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.). 

(b)  Order  or  Federal  milk  order  means 
the  applicable  part  of  7  CFR,  chapter  X, 
issued  pursuant  to  section  8c  of  the  Act 
as  a  Federal  milk  marketing  order  (as 
amended). 

(c)  Department  means  the  U.S. 
Department  of  Agriculture. 

(d)  Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  his 
stead. 

(e)  Person  means  any  individual, 
partnership,  corporation,  association,  or 
other  business  unit. 

§1000^    Route  disposition. 

Route  disposition  means  a  delivery  to 
a  retail  or  wholesale  outlet  (except  a 
plant),  either  directly  or  through  any 
distribution  facility  (including 
disposition  from  a  plant  store,  vendor, 
or  vending  machine)  of  a  fluid  milk 
product  in  consumer-type  packages  or 
dispenser  units  classified  as  Class  I 
milk. 

SI 000.4    Plant 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  plant  means  the  land, 
buildings,  facilities,  and  equipment 
constituting  a  single  operating  tmit  or 
establishment  at  which  milk  or  milk 
products  are  received,  processed,  or 
packaged,  including  a  facility  described 
in  paragraph  (b)(2)  of  this  section  if  the 
facility  receives  the  milk  of  more  than 
one  dairy  farmer. 

(b)  Plant  shall  not  include: 

(1)  A  separate  building  without 
stationary  storage  tanks  that  is  used  only 
as  a  reload  point  for  transferring  bulk 
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milk  from  one  tank  truck  to  another  or 
a  separate  building  used  only  as  a 
distribution  point  for  storing  packaged 
fluid  milk  products  in  transit  for  route 
disposition;  or 

(2)  An  on-farm  facility  operated  as 
part  of  a  single  dairy  farm  entity  for  the 
separation  of  cream  and  skim  or  the 
removal  of  water  from  milk. 

§1000^    Distributing  plant 

Distributing  plant  means  a  plant  that 
is  approved  by  a  duly  constituted 
regulatory  agency  for  the  handling  of 
Grade  A  milk  at  which  fluid  milk 
products  are  processed  or  packaged  and 
from  which  there  is  route  disposition  or 
transfers  of  packaged  fluid  milk 
products  to  other  plants. 

§1000.6    Supply  plant 

Supply  plant  means  a  plant  approved 
by  a  duly  constituted  regulatory  agency 
for  the  handling  of  Grade  A  milk  Aat 
receives  milk  directly  fitjm  dairy 
farmers  and  transfers  or  diverts  fluid 
milk  products  to  other  plants  or 
manirfactures  dairy  products  on  its 
premises. 

S 1 000.8    Nonpool  plant 

Nonpool  plant  means  any  milk 
receiving,  manufacturing,  or  processing 
plant  other  than  a  pool  plant.  The 
following  categories  of  nonpool  plants 
are  further  defined  as  follows: 

(a)  A  plant  fully  regulated  under 
another  Federal  order  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  Federal 

order. 

(b)  Producer-handler  plant  means  a 
plant  operated  by  a  producer-handler  as 
defined  under  any  Federal  order. 

(c)  Partially  regulated  distributing 
plant  means  a  nonpool  plant  that  is  not 
a  plant  fully  regulated  under  another 
Federal  order,  a  producer-handler  plant, 
or  an  exempt  plant,  from  which  there  is 
route  disposition  in  the  marketing  area 
during  the  month. 

(d)  Unregulated  supply  plant  means  a 
supply  plant  that  does  not  qualify  as  a 
pool  supply  plant  and  is  not  a  plant 
fully  regulated  under  another  Federal 
order,  a  producer-handler  plant.  Or  an 
exempt  plant. 

(e)  An  exempt  plant  means  a  plant 
described  in  this  paragraph  that  is 
exempt  from  the  pricing  and  pooling 
provisions  of  any  order  provided  that 
the  operator  of  the  plant  files  reports  as 
prescribed  by  the  market  administrator 
of  any  marketing  area  in  which  the  plant 
distributes  packaged  fluid  milk  products 
to  enable  determination  of  the  handler's 
exempt  status: 

(1)  A  plant  that  is  operated  by  a 
governmental  agency  that  has  no  route 
disposition  in  commercial  channels; 


(2)  A  plant  that  is  operated  by  a  duly 
accredited  college  or  imiversity 
disposing  of  fluid  milk  products  only 
through  die  operation  of  its  oMm 
faciUties  vdth  no  route  disposition  in 
commercial  channels; 

(3)  A  plant  from  which  the  total  route 
disposition  is  for  individuals  or 
institutions  for  charitable  purposes 
without  remuneration;  or 

(4)  A  plant  that  has  route  disposition 
and  packaged  sales  of  fluid  milk 
products  to  other  plants  of  150,000 
pounds  or  less  during  the  month. 

§1000.9    Handtor. 
Handler  means: 

(a)  Any  person  who  operates  a  pool 
plant  or  a  nonpool  plant. 

(b)  Any  person  who  receives  packaged 
fluid  milk  products  from  a  plant  for 
resale  and  distribution  to  retail  or 
wholesale  outlets,  any  person  who  as  a 
broker  negotiates  a  purchase  or  sale  of 
fluid  milk  products  or  fluid  cream 
products  fi?om  or  to  any  pool  or  nonpool 
plant,  and  any  person  who  by  purchase 
or  direction  causes  milk  of  producers  to 
be  picked  up  at  the  farm  and/or  moved 
to  a  plant.  Persons  who  qualify  as 
handlers  oidy  under  this  paragraph 
under  any  Federal  milk  order  are  not 
subject  to  the  payment  provisions  of 

§§ .70. .71, .72, .73, 

.76,  and .85  of  that  order. 


(c)  Any  cooperative  association  with 
respect  to  milk  that  it  receives  for  its 
accoimt  frtjm  the  farm  of  a  producer  and 
dehvers  to  pool  plants  or  diverts  to 

nonpool  plants  pursuant  to  § .13  of 

the  order.  The  operator  of  a  pool  plant 
receiving  milk  from  a  cooperative 
association  may  be  the  handler  for  such 
milk  if  both  parties  notify  the  market 
administrator  of  this  agreement  prior  to 
the  time  that  the  milk  is  delivered  to  the 
pool  plant  and  the  plant  operator 
purchases  the  milk  on  the  basis  of  farm 
bulk  tank  weights  and  samples. 

§1000.14    Other  source  milk. 

Other  source  milk  means  all  skim 
milk  and  butterfat  contained  in  or 
represented  by: 

(a)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from  any 
source  other  than  producers,  handlers 
described  in  §  1000.9(c)  and  §  1135.11, 
or  pool  plants; 

(b)  Products  (other  than  fluid  milk 
products,  fluid  cream  products,  and 
products  produced  at  the  plant  during 
the  same  month)  from  any  source  which 
are  reprocessed,  converted  into,  or 
combined  with  another  product  in  the 
plant  during  the  month;  and 

(c)  Receipts  of  any  milk'product 
(other  than  a  fluid  milk  product  or  a 


fluid  cream  product)  for  which  the 
handler  fails  to  establish  a  disposition. 

§1000.15    Ruid  mill(  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat  that  are  intended  to  be 
used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk,  fat- 
free  milk,  lowfat  milk,  light  milk, 
reduced  fat  milk,  milk  drinks,  eggnog 
and  cultured  buttermilk,  including  any 
such  beverage  products  that  are 
flavored,  cultiued,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated,  or  reconstituted.  As  used 
in  this  part,  the  term  concentrated  milk 
means  milk  that  contains  not  less  than 
25.5  percent,  and  not  more  than  50 
percent,  total  milk  solids. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk/skim  milk,  sweetened  condensed 
milk/skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietaJ7 
use  (meal  replacement)  that  are 
packaged  in  hermetically-sealed 
containers,  any  product  that  contains  by 
weight  less  than  6.5  percent  nonfat  milk 
solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk 
equivalent  in  any  modified  product 
specified  in  paragraph  (a)  of  this  section 
that  is  greater  than  an  equal  volume  of 
an  immodified  product  of  the  same 
nature  and  butterfat  content. 

§1000.16    nuid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

§1000.17    [Reserved] 

§1000.18    Cooperative  association. 

Cooperative  association  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary 
determines  is  qualified  under  the 
provisions  of  the  Capper-Volstead  Act, 
has  full  authority  in  the  sale  of  milk  of 
its  members,  and  is  engaged  in 
marketing  milk  or  milk  products  for  its 
members.  A  federation  of  2  or  more 
cooperatives  incorporated  under  the 
laws  of  any  state  will  be  considered  a 
cooperative  association  imder  any 
Federal  milk  order  if  all  member 
cooperatives  meet  the  requirements  of 
this  section. 
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S  1000.19    Commercial  food  processing 
•stabtishment. 

Commercial  food  processing 
establishment  means  any  facility,  other 
than  a  milk  plant,  to  which  fluid  milk 
products  and  fluid  cream  products  are 
disposed  of,  or  producer  milk  is 
diverted,  that  uses  such  receipts  as 
ingredients  in  food  products  and  has  no 
other  disposition  of  fluid  milk  products 
other  than  those  received  in  consiuner- 
type  packages  (1  gallon  or  less). 
Producer  milk  diverted  to  commercial 
food  processing  establishments  shall  be 
subject  to  the  same  provisions  relating 
to  diversions  to  plants,  including,  but 

not  limited  to,  §§ .13  and .52  of 

each  Federal  milk  order. 

Subpart  C— Rules  of  PractiGe  and 
Procedure  Governing  Market 
Administrators 

§1000.25    Marltat  administrator. 

(a)  Designation.  The  agency  for  the 
administration  of  the  order  shall  be  a 
market  administrator  selected  by  the 
Secretary  and  subject  to  removal  at  the 
Secretary's  discretion.  The  market 
administrator  shall  be  entitled  to 
compensation  determined  by  the 
Secretary. 

(b)  Powers.  The  market  administrator 
shall  have  the  following  powers  with 
respect  to  each  order  under  his/her 
administration: 

(1)  Administer  the  order  in 
accordance  with  its  terms  and 
provisions; 

(2)  Maintain  and  invest  funds  outside 
of  the  United  States  Department  of  the 
Treasury  for  the  purpose  of 
administering  the  order; 

(3)  Make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
the  order; 

(4)  Receive,  investigate,  and  report 
complaints  of  violations  to  the 
Secretary;  and 

(5)  Recommend  amendments  to  the 
Secretary. 

(c)  Duties.  The  market  administrator 
shall  perform  all  the  duties  necessary  to 
administer  the  terms  and  provisions  of 
each  order  under  his/her 
administration,  including,  but  not 
limited  to,  the  following: 

(1)  Employ  and  fix  the  compensation 
of  persons  necessary  to  enable  him/her 
to  exercise  the  powers  and  perform  the 
duties  of  the  office; 

(2)  Pay  out  of  funds  provided  by  the 
administrative  assessment,  except 
expenses  associated  with  functions  for 
which  the  order  provides  a  separate 
charge,  all  expenses  necessarily 
incurred  in  the  maintenance  and 
functioning  of  the  office  and  in  the 
performance  of  the  duties  of  the  office. 


including  the  market  administrator's 
compensation; 

(3)  Keep  records  which  will  clearly 
reflect  the  transactions  provided  for  in 
the  order  and  upon  request  by  the 
Secretary,  surrender  the  records  to  a 
successor  or  such  other  person  as  the 
Secretary  may  designate; 

(4)  Furnish  information  and  reports 
requested  by  the  Secretary  and  submit 
office  records  for  examination  by  the 
Secretary; 

(5)  Announce  publicly  at  his/her 
discretion,  imless  otherwise  directed  by 
the  Secretary,  by  such  means  as  he/she 
deems  appropriate,  the  name  of  any 
handler  who,  after  the  date  upon  which 
the  handler  is  required  to  perform  sudi 
act,  has  not: 

(i)  Made  reports  required  by  the  order; 

(ii)  Made  payments  required  by  the 
order;  or 

(iii)  Made  available  records  and 
facilities  as  required  pursuant  to 
§  1000.27; 

(6)  Prescribe  reports  required  of  each 
handler  under  the  order.  Verify  such 
reports  and  the  payments  required  by 
the  order  by  examining  records 
(including  such  papers  as  copies  of 
income  tax  reports,  fiscal  and  product 
accounts,  correspondence,  contracts, 
documents  or  memoranda  of  the 
handler,  and  the  records  of  any  other 
persons  that  are  relevant  to  the 
handler's  obligation  under  the  order),  by 
examining  such  handler's  milk  handling 
facilities,  and  by  such  other 
investigation  as  the  market 
administrator  deems  necessary  for  the 
purpose  of  ascertaining  the  correctness 
of  any  report  or  any  obligation  imder  the 
order.  Reclassify  skim  milk  and  butterfat 
received  by  any  handler  if  such 
examination  and  investigation  discloses 
that  the  original  classification  was 
incorrect; 

(7)  Furnish  each  regulated  handler  a 
written  statement  of  such  handler's 
accounts  with  the  market  administrator 
promptly  each  month.  Furnish  a 
corrected  statement  to  such  handier  if 
verification  discloses  that  the  original 
statement  was  incorrect;  and 

(8)  Prepare  and  disseminate  publicly 
for  the  benefit  of  producers,  handlers, 
and  consumers  such  statistics  and  other 
information  concerning  operation  of  the 
order  and  facts  relevant  to  the 
provisions  thereof  (or  proposed 
provisions)  as  do  not  reveal  confidential 
information. 

Sut)part  D— Rules  Governing  Order 
Provisions 

S 1 000.26    Continuity  and  separability  of 
provisions. 

(a)  Effective  time.  The  provisions  of 
the  order  or  any  amendment  to  the  order 


shall  become  effective  at  such  time  as 
the  Secretary  may  declare  and  shall 
continue  in  force  until  suspended  or 
terminated. 

(b)  Suspension  or  termination.  The 
Secretary  shall  suspend  or  terminate 
any  or  all  of  the  provisions  of  the  order 
whenever  he/she  finds  that  such 
provision(s)  obstructs  or  does  not  tend 
to  effectuate  the  declared  policy  of  the 
Act.  The  order  shall  terminate  whenever 
the  provisions  of  the  Act  authorizing  it 
cease  to  be  in  effect. 

(c)  Continuing  obligations.  If  upon  the 
suspension  or  termination  of  any  or  all 
of  the  provisions  of  the  order  there  are 
any  obligations  arising  imder  the  order, 
the  final  accrual  or  ascertainment  of 
which  requires  acts  by  any  handler,  by 
the  market  administrator  or  by  any  other 
person,  the  power  and  duty  to  perform 
such  further  acts  shall  continue 
notwithstanding  such  suspension  or 
termination. 

(d)  Liquidation.  (1)  Upon  the 
suspension  or  termination  of  any  or  all 
provisions  of  the  order  the  market 
administrator,  or  such  other  liquidating 
agent  designated  by  the  Secretary,  shall, 
if  so  directed  by  the  Secretary,  liquidate 
the  business  of  the  market 
administrator's  office,  dispose  of  all 
property  in  his/her  possession  or 
control,  including  accounts  receivable, 
and  execute  and  deliver  all  assignments 
or  other  instruments  necessary  or 
appropriate  to  effectuate  any  such 
disposition;  and 

(2)  If  a  liquidating  agent  is  so 
designated,  all  assets  and  records  of  the 
market  administrator  shall  be 
transferred  promptly  to  such  liquidating 
agent.  If,  upon  such  liquidation,  the 
funds  on  hand  oxceed  the  amounts 
required  to  pay  outstanding  obligations 
of  the  office  of  the  market  administrator 
and  to  pay  necessary  expenses  of 
liquidation  and  distribution,  such 
excess  shall  be  distributed  to 
contributing  handlers  and  producers  in 
an  equitable  manner. 

(e)  Separability  of  provisions.  If  any 
provision  of  the  order  or  its  application 
to  any  person  or  circuimstances  is  held 
invalid,  the  application  of  such 
provision  and  of  the  remaining 
provisions  of  the  order  to  other  persons 
or  circiunstances  shall  not  be  affected 
thereby. 

Subpart  E— Ruies  of  Practice  and 
Procedure  Governing  Handlers 

S  1000.27    Handler  responsibiiity  for 
records  and  facilities. 

Each  handler  shall  maintain  and 
retain  records  of  its  operations  and 
make  such  records  and  its  facilities 
available  to  the  market  administrator.  If 
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adequate  records  of  a  handler,  or  of  any 
other  persons,  that  are  relevant  to  the 
obligation  of  such  handler  are  not 
maintained  and  made  available,  any 
skim  milk  and  butterfat  required  to  be 
reported  by  such  handler  for  which 
adequate  records  are  not  available  shall 
be  considered  as  used  in  the  highest- 
priced  class. 

(a)  Records  to  be  maintained.  (1)  Each 
handler  shall  maintain  records  of  its 
operations  (including,  but  not  limited 
to,  records  of  purchases,  sales, 
processing,  packaging,  and  disposition) 
as  are  necessary  to  verify  whether  such 
handler  has  any  obligation  under  the 
order  and  if  so,  the  amount  of  such 
obligation.  Such  records  shall  be  such  as 
to  establish  for  each  plant  or  other 
receiving  point  for  each  month: 

(i)  The  quantities  of  skim  milk  and 
butterfet  contained  in,  or  represented 
by,  products  received  in  any  form, 
inchiding  inventories  on  hand  at  the 
beginning  of  the  month,  according  to 
form,  time,  and  source  of  each  receipt; 

(ii)  The  utilization  of  all  skim  milk 
and  butterfat  showing  the  respective 
quantities  of  such  skim  milk  and 
butterfat  in  each  form  disposed  of  or  on 
hand  at  the  end  of  the  month;  and 

(iii)  Payments  to  producers,  dairy 
fanners,  and  cooperative  associations, 
including  the  amount  and  natiue  of  any 
deductions  and  the  disbursement  of 
money  so  deducted. 

(2)  Each  handler  shall  keep  such  other 
specific  records  as  the  market 
administrator  deems  necessary  to  verify 
or  establish  such  handler's  obligation 
under  the  order. 

(b)  Availability  of  records  and 
facilities.  Each  handler  shall  make 
available  all  records  pertaining  to  such 
handler's  operations  and  all  facilities 
the  market  administrator  finds  are 
necessary  to  verify  the  information 
required  to  be  reported  by  the  order 
and/or  to  ascertain  such  handler's 
reporting,  monetary,  or  other  obligation 
imd»  the  order.  Each  handler  shall 
permit  the  market  administrator  to 
weigh,  sample,  and  test  milk  and  milk 
products  and  observe  plant  operations 
and  equipment  and  make  available  to 
the  market  administrator  such  facilities 
as  are  necessary  to  carry  out  his/her 
duties. 

(c)  detention  of  records.  All  records 
required  under  the  order  to  be  made 
available  to  the  market  administrator 
shall  be  retained  by  the  handler  for  a 
period  of  3  years  to  begin  at  the  end  of 
the  month  to  which  such  records 
pertain.  If,  within  such  3-year  period, 
the  market  administrator  notifies  the 
handler  in  writing  that  the  retention  of 
such  records,  or  of  specified  records,  is 
necessary  in  connection  with  a 


proceeding  under  section  8c(15)(A)  of 
the  Act  or  a  comt  action  specified  in 
such  notice,  the  handler  shall  retain 
such  records,  or  specified  records,  imtil 
further  written  notification  from  the 
market  administrator.  The  market 
administrator  shall  give  further  written 
notification  to  the  handler  promptly 
upon  the  termination  of  the  litigation  or 
when  the  records  are  no  longer 
necessary  in  connection  therewith. 

§1000^    Tarmination  of  obtigaitions. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  the  obligation 
of  any  handler  to  pay  money  required  to 
be  paid  under  the  terms  of  the  order 
sh^  terminate  2  years  after  the  last  day 
of  the  month  during  which  the  market 
administrator  receives  the  handler's 
report  of  receipts  and  utilization  on 
which  sucdi  obligation  is  based,  imless 
within  such  2-year  period,  the  market 
administrator  notifies  the  handler  in 
writing  that  such  money  is  due  and 
payable.  Service  of  such  written  notice 
shall  be  complete  upon  mailing  to  the 
handler's  last  known  address  and  it 
shall  contain,  but  need  not  be  limited  to, 
the  following  information: 

(1)  The  amount  of  the  obligation; 

(2)  The  month(s)  on  which  such 
obligation  is  based;  and 

(3)  If  the  obligation  is  payable  to  one 
or  more  producers  or  to  a  cooperative 
association,  the  name  of  such 
producer(s)  or  such  cooperative 
association,  or  if  the  obligation  is 
payable  to  the  market  administrator,  the 
account  for  which  it  is  to  be  paid. 

(b)  If  a  handler  fails  or  refuses,  with 
resi>ect  to  any  obUgation  under  the 
order,  to  make  available  to  the  market 
administrator  all  records  required  by  the 
order  to  be  made  available,  the  market 
administrator  may  notify  the  handler  in 
writing,  within  the  2-year  period 
provided  for  in  paragraph  (a)  of  this 
section,  of  such  failxue  or  refusal.  If  the 
market  administrator  so  notifies  a 
handler,  the  said  2-year  period  with 
respect  to  such  obligation  shall  not 
begin  to  run  until  the  first  day  of  the 
month  following  the  month  during 
which  all  such  records  pertaining  to 
such  obligation  are  made  available  to 
the  market  administrator. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section,  a 
handler's  obligation  imder  the  order  to 
pay  money  shall  not  be  terminated  with 
respect  to  any  transaction  involving 
fraud  or  willful  concealment  of  a  fact, 
material  to  the  obligation,  on  the  part  of 
the  handler  against  whom  the  obligation 
is  soiuht  to  be  imposed. 

(dlUnless  the  handler  files  a  petition 
pursuant  to  section  8c(15)(A)  of  the  Act 
and  the  applicable  rules  and  regulations 


(7  CFR  900.50  et  seq.)  within  the 
applicable  2-year  period  indicated 
below,  the  obligation  of  the  market 
administrator: 

(1)  To  pay  a  handler  any  money 
which  such  handler  claims  is  due  under 
the  terms  of  the  order  shall  terminate  2 
years  after  the  end  of  the  month  diuing 
which  the  skim  milk  and  butterfat 
involved  in  the  claim  were  received;  or 

(2)  To  refund  any  payment  made  by 
a  handler  (including  a  deduction  or 
offset  by  the  market  administrator)  shall 
terminate  2  years  after  the  end  of  the 
month  during  which  payment  was  made 
by  the  handler. 

Subpart  F— Classificatkm  of  Milk 

f  1000.40    ClasMS  of  Utiilzation. 

Except  as  provided  in  §  1000.42,  all 
skim  milk  and  butterfat  required  to  be 

reported  pursuant  to  § .30  of  each 

F^eral  milk  order  shall  be  classified  as 
follows: 

(a)  Class  I  milk  shall  be  all  skim  milk 
and  butterfat: 

(1)  Disposed  of  in  the  form  of  fluid 
milk  products,  except  as  otherwise 
provided  in  this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  In  shrinkage  assigned  pursuant  to 
§  1000.43(b). 

(b)  Class  n  milk  shall  be  all  skim  milk 
and  butterfat: 

(1)  In  fluid  milk  products  in 
containers  larger  than  1  gallon  and  fluid 
cream  products  disposed  of  or  diverted 
to  a  commercial  food  processing 
establishment  if  the  market 
administrator  is  permitted  to  audit  the 
records  of  the  commercial  food 
processing  establishment  for  the 
purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  I; 

(2)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  half-gallon 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream,  sour  half-and-half,  sour  cream 
mixtures  containing  nonmilk  items, 
yogurt,  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Custards,  puddings,  pancake 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Buttermilk  biscuit  mixes  and  other 
buttermilk  for  baking  that  contain  food 
starch  in  excess  of  2%  of  the  total 
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solids,  provided  that  the  product  is 
labeled  to  indicate  the  food  starch 
content; 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically-sealed  containers; 

(vii)  Candy,  soup,  bakery  products 
and  other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products; 

(viii)  A  fluid  cream  product  or  any 
product  containing  artificial  fat  or  fat 
substitutes  that  resembles  a  fluid  cream 
product,  except  as  otherwise  provided 
in  paragraph  (c)  of  this  section;  and 

(ix)  Any  product  not  otherwise 
specified  in  this  section;  and 

(3)  In  shrinkage  assigned  pursuant  to 
§  1000.43(b). 

(c)  Qass  ni  milk  shall  be  all  skim  milk 
and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheese  of  types  that 
may  be  shredded,  grated,  or  crumbled; 

(ii)  Plastic  cream,  anhydrous  milkfat, 
and  butteroil;  and 

(ill)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package;  and 

(2)  In  shrinkage  assigned  pursuant  to 
§  1000.43(b). 

(d)  Class  IV  milk  shall  be  all  skim 
milk  and  butterfat: 

(1)  Used  to  produce: 
(i)  Butter;  and 

(ii)  Any  milk  product  in  dried  form; 

(2)  In  inventory  at  the  end  of  the 
month  of  flxiid  milk  products  and  fluid 
cream  products  in  bulk  form; 

(3)  In  the  skim  milk  equivalent  of 
nonfat  milk  solids  used  to  modify  a 
fluid  milk  product  that  has  not  been 
accounted  for  in  Class  I;  and 

(4)  In  shrinkage  assigned  pursuant  to 
§  1000.43(b). 

(e)  Other  uses.  Other  uses  include 
skim  milk  and  butterfat  used  in  any 
product  described  in  this  section  that  is 
dumped,  used  for  animal  feed, 
destroyed,  or  lost  by  a  handler  in  a 
vehicular  accident,  flood,  fire,  or  similar 
occurrence  beyond  the  handler's 
control.  Such  uses  of  skim  milk  and 
butterfat  shall  be  assigned  to  the  lowest 
priced  class  for  the  month  to  the  extent 
that  the  quantities  destroyed  or  lost  can 
be  verified  from  records  satisfactory  to 
the  market  administrator. 

S  1000.41    [RcsarvMq 

SI 000.42    Classification  of  transfers  and 
divarsions. 

(a)  Transfers  and  diversions  to  pool 
plants.  Skim  milk  or  butterfat 


transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  transferred  in  the 
form  of  a  biUk  fluid  cream  product  from 
a  pool  plant  or  a  handler  described  in 
§  1135.11  to  another  pool  plant  shall  be 
classified  as  Class  I  milk  unless  the 
handlers  both  request  the  same 
classification  in  another  class.  In  either 
case,  the  classification  shall  be  subject 
to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amoimt  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  receiving  plant  after 
the  computations  pursuant  to 

§  1000.44(a)(9)  and  the  corresponding 
step  of  §  1000.44(b); 

(2)  If  the  transferring  plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1000.44(a)(3) 
or  the  corresponding  step  of 

§  1000.44(b),  the  skim  milk  or  butterfat 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferring  handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1000.44(a)(8) 
or  (9)  or  the  corresponding  steps  of 

§  1000.44(b),  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat,  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  receiving  plant. 

(b)  Transfers  and  diversions  to  a  plant 
regulated  under  another  Federal  order. 
Skim  milk  or  butterfet  transferred  or 
diverted  in  the  form  of  a  fluid  milk 
product  or  transferred  in  the  form  of  a 
bulk  fluid  cream  product  frt)m  a  pool 
plant  to  a  plant  regulated  under  another 
Federal  order  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  a  plant  regulated 
imder  another  Federal  order  of  skim 
milk  and  butterfat,  respectively,  in  fluid 
milk  products  and  bulk  fluid  cream 
products,  respectively,  that  are  in  the 
same  category  as  described  in  paragraph 
(b)(1)  or  (2)  of  this  section: 

(1)  As  Class  I  milk,  if  transferred  as 
packaged  fluid  milk  products; 

(2)  u  transferred  or  diverted  in  bulk 
form,  classification  shall  be  in  the 
classes  to  which  allocated  under  the 
other  order: 

(i)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  in  bulk 
form  shall  be  classified  as  other  than 
Class  I  to  the  extent  that  such  utilization 


is  available  for  such  classification 
pursuant  to  the  allocation  provisions  of 
the  other  order; 

(ii)  If  diverted,  the  diverting  handler 
must  request  a  classification  other  than 
Class  I.  LF  the  plant  receiving  the 
diverted  milk  does  not  have  sufilcient 
utilization  available  for  the  requested 
classification  and  some  of  the  diverted 
milk  is  consequenUy  assigned  to  Class 
I  use,  the  diverting  handler  shall  be 
given  the  option  of  designating  the 
entire  load  of  diverted  milk  as  producer 
milk  at  the  plant  physically  receiving 
the  milk.  Alternatively,  if  the  diverting 
handler  so  chooses,  it  may  designate 
which  dairy  farmers  whose  milk  was 
diverted  during  the  month  will  be 
designated  as  producers  under  the  order 
physically  receiving  the  milk.  If  the 
diverting  handler  declines  to  accept 
either  of  these  options,  the  market 
administrator  will  prorate  the  portion  of 
diverted  milk  in  excess  of  Class  U,  m, 
and  rv  use  among  all  the  dairy  farmers 
whose  milk  was  received  bom.  the 
diverting  handler  on  the  last  day  of  the 
month,  then  the  second-to-last  day,  and 
continuing  in  that  fashion  until  the 
excess  diverted  milk  has  been  assigned 
as  producer  milk  under  the  receiving 
order;  and 

(iii)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  aUocated  under  the 
other  order  is  not  available  to  the  market 
administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  Class  I, 
subject  to  adjustment  when  such 
information  is  available. 

(c)  Transfers  and  diversions  to 
producer-handlers  and  to  exempt 
plants.  Skim  milk  or  butterfat  that  is 
transferred  or  diverted  from  a  pool  plant 
to  a  producer-handler  under  any  Federal 
order  or  to  an  exempt  plant  sLall  be 
classified: 

(1)  As  Class  I  milk  if  transferred  ot 
diverted  to  a  producer-handler; 

(2)  As  Class  I  milk  if  transferred  to  an 
exempt  plant  in  the  form  of  a  packaged 
fluid  milk  product;  and 

(3)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator  if  transferred  or  diverted 
in  the  form  of  a  bulk  fluid  milk  product 
or  transferred  in  the  form  of  a  bulk  fluid 
cream  product  to  an  exempt  plant.  For 
this  purpose,  the  receiving  handler's 
utilization  of  skim  milk  and  butterfat  in 
each  class,  in  series  beginning  with 
Class  rv,  shall  be  assigned  to  the  extent 
possible  to  its  receipts  of  sldm  milk  and 
butterfat,  in  biUk  fluid  cream  products, 
and  bulk  fluid  milk  products, 
respectively,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
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transferred  or  diverted  in  the  following 
forms  firom  a  pool  plant  to  a  nonpool 
plant  that  is  not  a  plant  regulated  under 
another  order,  an  exempt  plant,  or  a 
producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  transferred  in  the  form  of  a 
bulk  fluid  cream  product,  unless  the 
following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)(A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilization,  excluding  the  milk 
equivalent  of  both  nonfat  milk  solids 
and  concentrated  milk  used  in  the  plant 
diuing  the  month,  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)(ii)  through 
(viii)  of  this  section: 

(A)  The  transferring  handler  or 
diverting  handler  claims  such 
classification  in  such  handler's  report  of 
receipts  and  utilization  filed  pursuant  to 

§ .30  of  each  Federal  milk  order 

for  the  month  writhin  which  such 
transaction  occurred;  and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  bom  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  firom  such  nonpool 
plant  to  plants  fully  regulated 
thereimder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
firom  plants  regulated  under  other 
Federal  orders; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
imassigned  receipts  of  bulk  flmd  milk 
products  at  such  nonpool  plant  from 
plants  regidated  under  other  Federal 
orders; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  bom 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  mUk  products  at  such 


nonpool  plant  firom  pool  plants  and 
plants  regulated  imder  other  Federal 
orders; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  regulated  under  any  Federal  order, 
to  the  extent  that  such  transfers  to  the 
regulated  plant  exceed  receipts  of  fluid 
milk  products  from  such  plant  and  are 
allocated  to  Class  I  at  the  receiving 
plant,  shall  be  assigned  to  the  extent 
possible  in  the  following  sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  bom 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
plants  regulated  imder  other  Federal 
orders; 

(v)  Any  remaining  unassigned  Class  I 
disposition  fit>m  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant's  receipts 
bom  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  mUk  for  such 
nonpool  plant;  and 

(B)  To  such  nonpool  plant's  receipts 
of  (kade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  order 
which  the  market  administrator 
determines  constitute  regular  soiuces  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  imassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
plants  reg\ilated  imder  other  Federal 
orders  shall  be  assigned,  pro  rata  among 
such  plants,  to  the  extent  possible  first 
to  any  remaining  Class  I  utilization  and 
then  to  all  other  utilization,  in  sequence 
beginning  with  Class  IV  at  such  nonpool 
plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  Uie  nonpool  plant  firom  pool 
plants  and  plants  regxilated  under  other 
Federal  orders  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  to  any  remaining  utilization,  in 
sequence  beginning  with  Class  IV  at 
such  nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
firom  such  nonpool  plant  to  a  plant  not 
fully  regulated  imder  any  Federal  order 
shall  be  classified  on  the  basis  of  the 
second  plant's  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  this  paragraph. 

i  1000.43    Qenaral  classification  rulM. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1000.44, 
the  following  rules  shall  apply: 


(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 

all  reports  filed  pursuant  to  § .30 

of  each  Federal  milk  order  and  shall 
compute  separately  for  each  pool  plant, 
for  each  handler  described  in  §  1000.9(c) 
and  §  1135.11,  the  pounds  of  skim  milk 
and  butterfat,  respectively,  in  each  class 
in  accordance  with  §§  1000.40  and 
1000.42,  and  paragraph  (b)  of  this 
section. 

(b)  Shrinkage  and  overage.  For 
purposes  of  classifying  all  milk  reported 

by  a  handler  pursuant  to  § .30  of 

each  Federal  milk  order  the  market 
administrator  shall  determine  the 
shrinkage  or  overage  of  skim  milk  and 
butterfat  for  each  pool  plant  and  each 
handler  described  in  §  1000.9(c)  and 
§1135.11  by  subtracting  total  utihzation 
firom  total  receipts.  Any  positive 
difference  shall  be  shrinkage,  and  any 
negative  difference  shall  be  overage. 

(1)  Shrinkage  incurred  by  pool  plants 

qualified  pursuant  to  § .7  of  any 

Federal  milk  order  shall  be  assigned  to 
the  lowest-priced  class  to  the  extent  that 
such  shrinkage  does  not  exceed: 

(i)  Two  percent  of  the  total  quantity 
of  milk  physically  received  at  the  plant 
directly  firom  producers'  forms  on  the 
basis  of  farm  weights  and  tests; 

(ii)  Plus  1.5  percent  of  the  quantity  of 
bulk  milk  physically  received  on  a  basis 
other  than  farm  weights  and  tests, 
excluding  concentrated  milk  received 
by  agreement  for  other  than  Class  I  use; 

(iii)  Plus  .5  percent  of  the  quantity  of 
mUk  diverted  by  the  plant  operator  to 
another  plant  on  a  basis  other  than  ferm 
weights  and  tests;  and 

(iv)  Minus  1.5  percent  of  the  quantity 
of  bulk  milk  transferred  to  other  plants, 
excluding  concentrated  milk  transferred 
by  agreement  for  other  than  Class  I  use. 

(2)h  handler  described  in  §  1000.9(c) 
or  §  1135.11  that  delivers  milk  to  plants 
on  a  basis  other  than  form  weights  and 
tests  shall  receive  a  lowest-priced-class 
shrinkage  allowance  of  .5  percent  of  the 
total  quantity  of  such  milk  picked  up  at 
producers'  forms. 

(3)  Shrinkage  in  excess  of  the  amounts 
provided  in  paragraphs  (b)(1)  and  (2)  of 
this  section  shall  be  assigned  to  existing 
utilization  in  series  starting  writh  Class 
I.  The  shrinkage  assigned  pursuant  to 
this  paragraph  shall  be  added  to  the 
handler's  reported  utilization  and  the 
result  shall  be  known  as  the  ffoss 
utilization  in  each  class. 

(c)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized 
or  disposed  of  by  the  handler,  the 
pounds  of  skim  milk  in  such  product 
that  are  to  be  considered  under  this  part 
as  used  or  disposed  of  by  the  handler 
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shall  be  an  amount  eqmvalent  to  the 
nonfat  milk  solids  contained  in  such 
product  plus  all  of  the  water  originally 
associated  with  such  solids. 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1000.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1000.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

f  1000.44    Classification  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  for  each 
handler  described  in  §  1000.9(a)  for  each 
pool  plant  of  the  handler  separately  and 
for  each  handler  described  in  §  1000.9(c) 
and  §  1135.11  the  classification  of 
producer  milk  by  allocating  the 
handler's  receipts  of  skim  milk  and 
butterfat  to  the  handler's  gross 
utilization  of  such  receipts  piusuant  to 
§  1000.43(b)(3)  as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  poimds  of  skim 
milk  in  Class  1  the  pounds  of  skim  milk 
in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  order  is  classified 
and  priced  as  Class  I  miUc  and  is  not 
used  as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  order  in 
the  immediately  preceding  month; 

(iii)  Fluid  milk  products  received  in 
packaged  form  from  plants  regulated 
under  other  Federal  orders;  and 

(iv)  To  the  extent  that  the  receipts 
described  in  paragraphs  (a)(l)(i)  dirough 
(iii)  of  this  section  exceed  the  gross 
Class  I  utilization  of  skim  milk,  the 
excess  receipts  shall  be  subtracted 
pursuant  to  paragraph  (a)(3)(vi)  of  this 
section. 

(2)  Subtract  bom  the  pounds  of  skim 
milk  in  Class  n  the  poimds  of  skim  milk 
in  the  receipts  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 


milk  received  in  the  form  of  an 
imconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product  in 
Class  n  (excluding  the  quantity  of  such 
skim  milk  that  was  classified  as  Class  IV 
milk  pursuant  to  §  1000.40(d)(3)).  To  the 
extent  that  the  receipts  described  in  this 
paragraph  exceed  the  gross  Class  n 
utilization  of  skim  miUc,  the  excess 
receipts  shall  be  subtracted  piu-suant  to 
paragraph  (a)(3)(vi)  of  this  section. 

(3)  Siibtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  IV,  the  pounds  of 
skim  milk  in: 

(i)  Receipts  of  bulk  concentrated  fluid 
milk  products  and  other  source  milk 
(except  other  source  milk  received  in 
the  form  of  an  unconcentrated  fluid 
milk  product); 

(ii)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  for  which 
appropriate  health  approval  is  not 
established  and  from  unidentified 
sources; 

(iii)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from  an 
exempt  plant; 

(iv)  Fluid  milk  products  and  bulk 
fluid  cream  products  received  from  a 
producer-handler  as  defined  under  this 
order  or  any  other  Federal  order; 

(v)  Receipts  of  fluid  milk  products 
from  dairy  farmers  for  other  markets; 
and 

(vi)  The  excess  receipts  specified  in 
paragraphs  (a)(l)(iv)  and  (a)(2)  of  this 
section. 

(4)  Subtract  from  the  poimds  of  skim 
milk  remaining  in  all  classes  other  than 
Class  I,  in  sequence  beginning  with 
Class  rV,  the  receipts  of  fluid  milk 
products  from  an  unregulated  supply 
plant  that  were  not  previously 
subtracted  in  this  section  for  which  the 
handler  requests  classification  other 
than  Class  I,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  these 
other  classes  combined. 

(5)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  all  classes  other  than 
Class  I,  in  sequence  beginning  with 
Class  IV,  receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  in  previous 
paragraphs,  and  which  are  in  excess  of 
the  pounds  of  skim  milk  determined 
pursuant  to  paragraphs  (a)(5)(i)  and  (ii) 
of  this  section; 

(i)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  Class  I  at  this 
allocation  step;  and 

(ii)  Subtract  from  the  above  result  the 
pounds  of  skim  milk  in  receipts  of 
producer  milk  and  fluid  milk  products 
from  other  pool  plants. 

(6)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  all  classes  other  than 


Class  I,  in  sequence  beginning  with 
Class  IV,  the  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products 
from  a  handler  regulated  under  another 
Federal  order  that  are  in  excess  of  bulk 
fluid  milk  products  transferred  or 
diverted  to  such  handler,  if  other  than 
Class  I  classification  is  requested,  but 
not  in  excess  of  the  pounds  of  skim  milk 
remaining  in  these  classes  combined. 

(7)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  IV,  the  pounds  of 
sldm  milk  in  fluid  milk  products  and 
bulk  fluid  cream  products  in  inventory 
at  the  beginning  of  the  month  that  were 
not  previously  subtracted  in  this 
section. 

(8)  Subtract  from  the  poimds  of  skim 
milk  remaining  in  each  class  at  the  plant 
receipts  of  skim  milk  in  fluid  milk 
products  from  an  imregulated  supply 
plant  that  were  not  previously 
subtracted  in  this  section  and  that  were 
not  offset  by  transfers  or  diversions  of 
fluid  milk  products  to  the  imregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received.  Such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Classes  n,  IQ,  and  IV 
combined,  with  the  quantity  prorated  to 
Classes  n,  m,  and  IV  combined  being 
subtracted  in  sequence  beginning  with 
aassIV. 

(9)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  a  handler  regulated  under 
another  Federal  order  that  are  in  excess 
of  bulk  fluid  milk  products  transferred 
or  diverted  to  such  handler  that  were 
not  subtracted  in  paragraph  (a)(6)  of  this 
section.  Such  subtraction  shall  be  pro 
rata  to  the  pounds  of  skim  milk  in  Clstss 

I  and  in  Classes  U,  ni,  and  IV  combined, 
with  the  quantity  prorated  to  Classes  II, 
ni,  and  IV  combined  being  subtracted  in 
sequence  beginning  with  Class  IV,  with 
respect  to  whichever  of  the  following 
quantities  represents  the  lower 
proportion  of  Class  I  milk: 

(i)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 
§  1000.45(a);  or 

(ii)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step. 

(10)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  and  from  a 
handler  described  in  §  1135.11 
according  to  the  classification  of  such 
products  pursuant  to  §  1000.42(a). 
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(11)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
poimds  of  skim  milk  in  producer  milk, 
subtract  such  excess  £rom  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  IV. 

(b)  Butterfat  snail  be  allocated  in 
acccffdance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section. 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
poimds  of  skim  milk  and  butter&t 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraphs  (a) 
and  (b)  of  this  section. 

§  1 000.45    Market  administrator's  reports 
and  announcsmsnts  concerning 
classification. 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  plants 
regulated  under  other  Federal  orders 
pursuant  to  §  1000.44(a)(9)  and  the 
corresponding  step  of  §  1000.44(b),  the 
market  administrator  shall  estimate  and 
publicly  announce  the  utilization  (to  the 
nearest  whole  percentage)  in  Class  I 
during  the  month  of  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
of  all  handlers.  The  estimate  shall  be 
based  upon  the  most  current  available 
data  and  shall  be  final  for  such  piupose. 

(b)  The  market  administrator  shall 
report  to  the  market  administrators  of 
other  Federal  orders  as  soon  as  possible 
after  the  handlers'  reports  of  receipts 
and  utilization  are  received,  the  class  to 
which  receipts  from  plants  regulated 
imder  other  Federal  orders  are  allocated 
pursuant  to  §§  1000.43(d)  and  1000.44 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter  any 
change  in  allocation  required  to  correct 
errors  disclosed  on  the  verification  of 
such  report. 

(c)  The  market  administrator  shall 
furnish  each  handler  operating  a  pool 
plant  and  each  handler  described  in 

§  1135.11  who  has  shipped  fluid  milk 
products  or  btilk  fluid  cream  products  to 
a  plant  fully  regulated  under  another 
Federal  order  the  class  to  which  the 
shipments  were  allocated  by  the  market 
administrator  of  the  other  Federal  order 
on  the  basis  of  the  report  by  the 
receiving  handler  and,  as  necessary,  any 
changes  in  the  allocation  arising  fiom 
the  verification  of  such  report. 

(d)  The  market  administrator  shall 
report  to  each  cooperative  association 
which  so  requests,  the  percentage  of 
producer  milk  delivered  by  members  of 
the  association  that  was  used  in  each 
class  by  each  handler  receiving  the 
milk.  For  the  purpose  of  this  report,  the 
milk  so  received  shall  be  prorated  to 
each  class  in  accordance  with  the  total 


utilization  of  producer  milk  by  the 
handler. 

Subpart  G— Class  Pricaa 

§1000.50    Class  prices,  component  pricss, 
and  advancsd  pricing  factors. 

Class  prices  per  himdredweight  of 
milk  containing  3.5  percent  butterfat, 
component  prices,  and  advanced 
pricing  factors  shall  be  as  follows.  The 
prices  and  pricing  factors  described  in 
paragraphs  (a),  (b),  (c),  (e),  (f),  and  (q)  of 
this  section  shall  be  based  on  a 
weighted  average  of  the  most  recent  2 
weekly  prices  annoimced  by  the 
National  Agricultural  Statistical  Service 
(NASS)  before  the  24th  day  of  the 
month.  These  prices  shall  be  annoimced 
on  or  before  the  23rd  day  of  the  month 
and  shall  apply  to  milk  received  during 
the  following  month.  The  prices 
described  in  paragraphs  (gHp)  of  this 
section  shall  be  based  on  a  weighted 
average  for  the  preceding  month  of 
weekly  prices  announced  by  NASS  on 
or  before  the  5th  day  of  the  month  and 
shall  apply  to  milk  received  during  the 
preceding  month.  The  price  described 
in  paragraph  (d)  of  this  section  shall  be 
derived  from  the  Class  n  skim  milk 
price  aimounced  on  or  before  the  23rd 
day  of  the  month  preceding  the  month 
to  which  it  applies  and  the  butterfat 
price  announced  on  or  before  the  5th 
day  of  the  month  following  the  month 
to  which  it  applies. 

(a)  Class  I  price.  The  Class  I  price  per 
himdredweight,  roimded  to  the  nearest 
cent,  shall  be  .965  times  the  Class  I  sldm 
milk  price  plus  3.5  times  the  Class  I 
butterfat  price. 

(b)  Class  I  skim  milk  price.  The  Class 
I  skim  milk  price  per  hundredweight 
shall  be  the  adjusted  Class  I  differential 
specified  in  §  1000.52  plus  the  higher  of 
the  advanced  pricing  factors  computed 
in  paragraph  (q)(l)  or  (2)  of  this  section. 

(c)  Class  I  butterfat  price.  The  Class  I 
butterfat  price  per  pound  shall  be  the 
adjusted  Class  I  differential  specified  in 
§  1000.52  divided  by  100,  plus  the 
advanced  butterfat  price  computed  in 
paragraph  (q)(3)  of  this  section. 

(d)  Tne  Class  II  price  per 
hundredweight,  rounded  to  the  nearest 
cent,  shall  be  .965  times  the  Class  II 
skim  milk  price  plus  3.5  times  the  Class 
n  butterfat  price. 

(e)  Class  n  skim  milk  price.  The  Class 
n  skim  milk  price  per  hundredweight 
shall  be  the  advanced  Class  IV  skim 
milk  price  computed  in  paragraph  (q)(2) 
of  this  section  plus  70  cents. 

(f)  Class  n  nonfat  solids  price.  The 
Class  n  nonfat  sohds  price  per  pound, 
rounded  to  the  nearest  one-himdredth 
cent,  shall  be  the  Class  II  skim  milk 
price  divided  by  9. 


(g)  Class  II  butterfat  price.  The  Class 
n  butterfat  price  per  pound  shall  be  the 
butterfat  price  plus  S.007. 

(h)  Class  m  price.  The  Class  III  price 
per  hundredweight,  rounded  to  the 
nearest  cent,  shall  be  .965  times  the 
Class  in  skim  milk  price  plus  3.5  times 
the  butterfat  price. 

(i)  Class  m  skim  milk  price.  The  Class 
m  slfdm  milk  price  per  hundredweight, 
rounded  to  the  nearest  cent,  shall  be  the 
protein  price  per  poimd  times  3.1  plus 
the  other  solids  price  per  poimd  times 
5.9. 

(j)  Class  IV  price.  The  Class  IV  price 
per  himdredweight,  rounded  to  the 
nearest  cent,  shall  be  .965  times  the 
Class  IV  skim  milk  price  plus  3.5  times 
the  butterfat  price. 

(k)  Class  IV  skim  milk  price.  The  Class 
IV  skim  milk  price  per  hundredweight, 
rounded  to  the  nearest  cent,  shall  be  the 
nonfat  solids  price  per  pound  times  9. 

(1)  Butterfat  price.  The  butterfat  price 
per  pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  U.S. 
average  NASS  AA  Butter  survey  price 
reported  by  the  Department  for  the 
month  less  11.4  cents,  with  the  result 
divided  by  0.82. 

(m)  Nonfat  solids  price.  The  nonfat 
solids  price  per  pound,  rounded  to  the 
nearest  one-hundredth  cent,  shall  be  the 
U.S.  average  NASS  nonfat  dry  milk 
survey  price  reported  by  the  Department 
for  the  month  less  13.7  cents,  with  the 
result  divided  by  1.02. 

(n)  Protein  price.  The  protein  price 
per  pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  computed  as 
follows: 

(1)  Compute  a  weighted  average  of  the 
amounts  described  in  paragraphs 
(n)(l)(i)  and  (ii)  of  this  section: 

(i)  "The  U.S.  average  NASS  survey 
price  for  40-lb.  block  cheese  reported  by 
the  Department  for  the  month;  and 

(ii)  The  U.S.  average  NASS  survey 
price  for  500-pound  barrel  cheddar 
cheese  (39  percent  moisture)  reported 
by  the  Department  for  the  month  plus  3 
cents; 

(2)  Subtract  17.02  cents  from  the  price 
computed  pursuant  to  paragraph  (n)(l) 
of  this  section  and  multiply  the  result 
by  1.405; 

(3)  Add  to  the  amount  computed 
pursuant  to  paragraph  (n)(2)  of  this 
section  an  amount  computed  as  follows: 

(i)  Subtract  17.02  cents  frtjm  the  price 
computed  pursuant  to  paragraph  (n)(l) 
of  this  section  and  multiply  the  result 
by  1.582: 

(ii)  Subtract  the  butterfat  price 
computed  pursuant  to  paragraph  (1)  of 
this  section  from  the  amount  computed 
pursuant  to  paragraph  (n)(3)(i)  of  this 
section;  and 
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(iii)  Multiply  the  amount  computed 
pursuant  to  paragraph  (n)(3){ii)  of  this 
section  by  1.28. 

(0)  Other  solids  price.  The  other  solids 
price  per  pound,  rounded  to  the  nearest 
one-himdredth  cent,  shall  be  the  U.S. 
average  NASS  dry  whey  survey  price 
reported  by  the  Department  for  the 
month  minus  13.7  cents,  with  the  result 
divided  by  0.968. 

(p)  Somatic  cell  adjustment.  The 
somatic  cell  adjustment  per 
hundredweight  of  milk  shall  be 
determined  as  follows: 

(1)  Multiply  .0005  by  the  weighted 
average  price  computed  pursuant  to 
paragraph  (n)(l)  of  this  section  and 
roimd  to  the  5th  decimal  place; 

(2)  Subtract  the  somatic  cell  coimt  of 
the  milk  (reported  in  thousands)  from 
350;  and 

(3)  Multiply  the  amount  computed  in 
paragraph  (p}{l)  of  this  section  by  the 
amount  computed  in  paragraph  (p)(Z)  of 
this  section  and  round  to  the  nearest  full 
cent. 

(q)  Advanced  pricing  factors.  For  the 
purpose  of  computing  the  Class  1  skim 
milk  price,  the  Class  II  skim  milk  price, 
the  Class  n  nonfat  solids  price,  and  the 


Class  I  butterfat  price  for  the  following 
month,  the  following  pricing  factors 
shall  be  computed  using  the  weighted 
average  of  the  2  most  recent  NASS  U.S. 
average  weekly  survey  prices 
announced  before  the  24th  day  of  the 
month: 

(1)  An  advanced  Class  m  skim  milk 
price  per  hundredweight,  rounded  to 
the  nearest  cent,  shall  be  computed  as 
follows: 

(i)  Following  the  procedure  set  forth 
in  paragraphs  (n)  and  (o)  of  this  section, 
but  using  the  weighted  average  of  the 
NASS  U.S.  average  weekly  survey  prices 
announced  before  the  24th  day  of  the 
month,  compute  a  protein  price  and 
another  solids  price; 

(ii)  Multiply  the  protein  price 
computed  in  paragraph  (q)(l)(i]  of  this 
section  by  3.1; 

(iii)  Multiply  the  other  solids  price 
per  pound  computed  in  paragraph 
(q)(l)(i)  of  this  section  by  5.9;  and 

(iv)  Add  the  amounts  computed  in 
paragraphs  (q)(l)(ii)  and  (iii)  of  this 
section. 

(2)  An  advanced  Class  IV  skim  milk 
price  per  hundredweight,  rounded  to 


the  nearest  cent,  shall  be  computed  as 
follows: 

(i)  Following  the  procedure  set  forth 
in  paragraph  (m)  of  this  section,  but 
using  the  weighted  average  of  the  2  most 
recent  NASS  U.S.  average  weekly 
survey  prices  announced  before  the  24th 
day  of  the  month,^  compute  a  nonfat 
solids  price;  and 

(ii)  Multiply  the  nonfat  solids  price 
computed  in  paragraph  (q)(2)(i)  of  this 
section  by  9. 

(3)  An  advanced  butterfat  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  calculated  by 
computing  a  weighted  average  of  the  2 
most  recent  U.S.  average  NASS  AA 
Butter  survey  prices  announced  before 
the  24th  day  of  the  month,  subtracting 
11.4  cents  from  this  average,  and 
dividing  the  result  by  0.82. 

1100051    [ReswvMq 

§1000.52    Adjusted  Class  I  differentiale. 

The  Class  I  differential  adjusted  for 
location  to  be  used  in  §  1000.50(b)  and 
(c)  shall  be  as  follows: 


County/Parish/City 


AUTAUGA 
BALDWIN  . 
BARBOUR 
BIBB  


BLOUNT 

BULLOCK 

BUTLER  

CALHOUN  

CHAMBERS  ... 
CHEROKEE  ... 

CHILTON 

CHOCTAW 

CLARKE  

CLAY  

CLEBURNE  .... 

COFFEE  

COLBERT 

CONECUH  

COOSA 

COVINGTON  .. 
CRENSHAW  ... 

CULLMAN  

DALE  

DALLAS  

DE  KALB  

ELMORE  

ESCAMBIA 

ETOWAH 

FAYETTE  

FRANKLIN 

GENEVA 

GREENE  

HALE  

HENRY  

HOUSTON , 

JACKSON , 

JEFFERSON  .. 

LAMAR  , 

LAUDERDALE 


AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 


FIPS_Code 


01001 

01003 

01005 

01007 

01009 

01011 

01013 

01015 

01017 

01019 

01021 

01023 

01025 

01027 

01029 

01031 

01033 

01035 

01037 

01039 

01041 

01043 

01045 

01047 

01049 

01051 

01053 

01055 

01057 

01059 

01061 

01063 

01065 

01067 

01069 

01071 

01073 

01075 

01077 


Class  I  differen- 
tial adjusted  for 
location 


2.90 
3.30 
3.20 
2.70 
2.55 
3.10 
3.20 
2.70 
2.90 
2.55 
2.70 
3.10 
3.10 
2.80 
2.70 
3.20 
2.25 
3.20 
2.80 
3.20 
3.20 
2.55 
3.20 
2.90 
2J25 
2.90 
3.30 
2.55 
2.70 
2.25 
3.30 
2.70 
2.70 
3.20 
3.30 
2.25 
2.70 
2.70 
2.20 
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Class  1  differen- 

County/Parish/City 

State 

FIPS    Code 

tial  adjusted  for 
location 

LAWRENCE      

AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 

01079 
01081 
01083 
01085 
01087 
01089 
01091 
01093 

2.25 

LEE               

2.90 

LIMESTONE 

2.25 

LOWNDES  

3.10 

MACON  

3.10 

MADISON  ._ , ;... 

2.25 

MARENGO  '. 

3.10 

MARION „ _ -... 

2.55 

MARSHALL ^ 

AL 
AL 
AL 

01095 
01097 
01099 

2.25 

MOBILE 

3^ 

MONROE  „ 

3.20 

MONTGOMERY   

AL 
AL. 
AL 
AL 
AL 
AL 

01101 
01103 
01105 
01107 
01109 

omt 

3.10 

MORGAN , 

225 

PERRY  „ 

2.70 

PICKENS 

2.70 

PIKE 

3.20 

RANDOLPH '. «. :. ~ 

ZM 

iitJooCLl.   ••••■■••■•■•■••*•■■••••••••«••••■•••••>■■•••••■■••■••••■■•■•■•••■•••••••••••■■•■•••••••••■•••••••■•■■••■■•■••■■■•••■•■■•■•■•■■>■•• 

AL 

01113 

3.10 

ST  CLAIR 

AL 
AL 
AL 
AL 
AL 
AL 
AL 

01115 
01117 
01119 
01121 
01123 
01125 
01127 

2.70 

SHELBY .'. 

2.70 

SUMTER  - : 

•2.70 

TALLADEGA  

2.70 

TALLAPOOSA ., 

2.90 

TUSCALOOSA ~...... 

2.70 

WALKER  - „ 

2.70 

WASHINGTON „ 

AL 

01129 

3.10 

WILCOX  „ ; ~ 

AL 

01131 

3.10 

WINSTON  ..> 

AL 
AZ 
AZ 

01133 
04001 
04003 

2.55 

APACHE » 

1J0 

COCHISE  — ._....„ 

^M 

COCONINO             , 

AZ 
AZ 

04005 
04007 

1J0 

GILA  „ „.-. ..- _ 

i.eo 

Ur  l/^n^IWI    ••■•••■■•■■■•■••■•■•••••••••••»••••••■•••■■••••«••••■•••••••••••■■•••  ••■•••■•■■•■■■••■•■■■••■■■^■••••■■•••••■■■•••••••■■■••■•■••■x 

AZ 

04009 

1.60 

GREENLEE - 

AZ 
AZ 

04011 
04012 

1J0 

LA  PAZ „ .„ - 

1.60 

MARICOPA  » 

AZ 
AZ 
AZ 
AZ 

04013 
04015 
04017 
04019 

1.55 

MOHAVE  ~ '. 

1.90 

NAVAJO  _ 

1.90 

PIMA _ „ ^ 

1.60 

PINAL  » ~.~ „....„..................^ ~ 

AZ 

04021 

1.55 

SANTA  CRUZ  ~ - ~ 

AZ 
AZ 

04023 
04025 

1.60 

YAVAPAI „ „ 

1J0 

YUMA                                                        

AZ 

AR 
AR 
AR 

04027 
05001 
05003 
05005 

1.60 

ARKANSAS     ~. 

2.65 

ASHLEY  - 

^7S 

BAXTER  ....„ 

1.90 

BENTON 

AR 

05007 

1.70 

BOONE ^ ~ ._ - 

AR 

05009 

1.70 

DrlAULtY    >. ..••..•«■•••••••••.••■•■••••••••■••••■••■»•■•»•■■>•■>•>••*•■••••••••■■••■••■••«■••■■•>•••>••••••■••■•*•>»■•••••••> 

AR 

05011 

2.6S 

CALHOUN 

AR 

05013 

2.66 

wAfirlN^Li.  **•• ..■.■•■..■.••••••••■■■•-••••■•••«••»•*••■••••••••••••••■•••»••■••••••■•«•••••••••■•••■••••«•••■••••••••• •• 

AR 

05015 

1.70 

CHICOT „ _ - _ „ 

AR 

05017 

Z75 

CLARK „ „ - 

AR 

05019 

2.35 

CLAY  - „. 

AR 

05021 

2.35 

CLEBURNE  ...„. - -..._ - - 

AR 

05023 

2.10 

CLEVELAND - - - - 

AR 

05025 

2.65 

COLUMBIA - 

AR 

05027 

2.35 

CONWAY _ _ 

AR 

05029 

Z10 

CRAIGHEAD  „ » 

AR 

05031 

&65 

CRAWFORD  „„ ~ 

AR 
AR 

05033 
05035 

;      1.90 

CRITTENDEN  ,..,. ..-    ^.-....- 

^65 

CROSS „ -. — - ^:.-..J. — 

AR 

05037 

2.65 

DALLAS ~ - - 

AR 

05039 

Z35 

L/toiiA  .••...••••«••••••••■■■■•••■•■■■•■••••■■•••••■■••••••■«•■«•■■■••••«•■•■•■■»•••••■■•••■••■••••■•■••••••■•>••»•••••••••-■•••■•■■•■ 

AR 

05041 

Z75 

L/MtVw  «•■■•■•••••••«•■•■•■■•■••••«•••>••■••■■••>•■■••••■■•• ■»•■•■•>■■>■•■>■••■•••••■•■••••••••••>••■•• ••••••••• 

AR 

05043 

Z75 

rnUL^iMCTi    •■<••••••■••••••••••«•••••■•••■•■••■••••••■••••••»••••••■•••■•••■>■•••■•■■•■■•■■■■•■•••■■••■•■>■•••■>••■•••••■•■••*••••■••«■••■ 

AR 

05045 

2.35 

FRANKLIN „_ „ „ ' 

AR 

05047 

1.90 

FUI.TON     ,     .i....,u. 

AR 

05049 

&10 

GARLAND _ 

AR 

05051 

aio 

GRANT     _ 

AR 
AR 

05053 
05055 

2J6 

GREENE _ „ _ „ 

2JX 

HEMPSTEAD ~ - 

AR 

05057 

2.10 
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County/Parish/City 


HOT  SPRING  

HOWARD  

INDEPENDENCE 

IZARD 

JACKSON  

JEFFERSON  

JOHNSON  

LAFAYETTE  

LAWRENCE  

LEE -... 

LINCOLN  

LITTLE  RIVER 

LOGAN  

LONOKE 

MADISON „.., 

MARION  

MILLER -.., 

MISSISSIPPI  

MONROE  

MONTGOMERY  ., 

NEVADA  

NEWTON 

OUACHITA 

PERRY  

PHILLIPS 

PIKE  ».., 

POINSETT „.., 

POLK  _.., 

POPE 

PRAIRIE  _.., 

PULASKI  

RANDOLPH  

ST.  FRANCIS 

SALINE ».. 

SCOTT 

SEARCY  

SEBASTIAN  

SEVIER  „ 

SHARP  

STONE  

UNION  

VAN  BUREN  

WASHINGTON  ... 

WHITE  

WOODRUFF  ..„.. 

YELL 

ALAMEDA  

ALPINE „.. 

AMADOR  

BUTTE  

CALAVERAS  

COLUSA  

CONTRA  COSTA 

DEL  NORTE 

EL  DORADO  

FRESNO  

GLENN  

HUMBOLDT  ...... 

IMPERIAL 

INYO 

KERN 

KINGS  

LAKE  

LASSEN  

LOS  ANGELES  .. 

MADERA  

MARIN  „... 

MARIPOSA 

MENDOCINO  

MERCED  _.., 

MODOC  

MONO  


AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 


Class  1  differen- 

FIPS Code 

tial  adjusted  for 

location 

05059 

2.35 

05061 

2.10 

05063 

2.35 

05065 

2.10 

05067 

2.35 

05069 

2.65 

05071 

1.90 

05073 

2.35 

05075 

2.35 

05077 

2.65 

05079 

2.65 

05081 

2.10 

05083 

1.90 

05085 

2.35 

05087 

1.70 

05089 

1.90 

05091 

2.10 

05093 

2.65 

05095 

2.65 

05097 

2.10 

05099 

2.35 

05101 

1.90 

05103 

2.35 

05105 

2.10 

05107 

2.65 

05109 

2.10 

05111 

2.65 

05113 

2.10 

05115 

1.90     ^ 

05117 

2.65 

05119 

2.35 

05121 

2.10     , 

05123 

2.65      1 

05125 

2.35     ' 

05127 

1.90 

05129 

"1.90 

05131 

1.90 

05133 

2.10 

05135 

2.10 

05137 

2.10 

05139 

2.65 

05141 

2.10 

05143 

1.70 

05145 

2.35 

05147 

2.65 

05149 

2.10 

06001 

1.75 

06003 

1.20 

06005 

1.20 

06007 

1.65 

06009 

1.20 

06011 

1.80 

06013 

1.75 

06015 

1.80 

06017 

1.20 

06019 

1.40 

06021 

1.80 

06023 

1.80 

06025 

1.60 

06027 

1.50 

06029 

1.60 

06031 

1.40 

06033 

1.80 

06035 

1.65 

06037 

1.60 

06039 

1.40 

06041 

1.80 

06043 

1.20 

06045 

1.80 

06047 

1.40     1 

06049 

1.65     1 

06051 

1.20     ' 
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County/Parish/City 

Stats 

FIPS_Code 

Class  1  differen- 
tial adjusted  for 
location 

MONTEREY „ 

CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 

06053 
06055 
06057 
06059 
06061 
06063 
06065 
06067 
06069 
06071 
06073 
06075 
06077 
06079 
06061 
06063 
06085 
06087 
06089 
06091 
06093 
06095 
06097 
06099 
06101 
06103 
06105 
06107 
06109 
06111 
06113 
06115 
08001 
08003 
08005 
08007 
08009 
08011 
08013 
08015 
08017 
08019 
08021 
08023 
08025 
08027 
08029 
08031 
08033 
08035 
08037 
08039 
08041 
08043 
08045 
08047 
08049 
08051 
08053 
08055 
08057 
08059 
08061 
08063 
08065 
08067 
08069 
08071 
08073 
08075 
08077 
06079 

220 

1  80 

nicv/u^A  •••■■*••■•■■•••••••••  •••^■■•••••■■■* •••■■•■••■••••••••••■••••■••••••■•••••■■•■■•••••■■•••••■■■•■■■•■■••■•••■••••*••«••••••••■•  ■■•■•• 

1.40 
1  80 

PLACER - - : - .„ ;. 

PLUMAS „ 

1.40 
1.8S 

RIVERSIDE  „.. „ 

QAf*R  AMPNTQ 

1.80 
1  40 

1.75 

SAN  BERNARDINO , 

1.60 

SAN  DIEGO  

^JBO 

SAN  FRANCISCO „ 

1.75 

SAN  JOAQUIN „ 

1>40 

SAN  LUIS  OBISPO . *... „ 

SAN  MATEO  ...;...«>...«;i..»... 

1.75 

2.20 

SHASTA 

1.75 
1.75 
1.80 

SISKIYOU „ — 

SOLANO „ ™ 

SONOMA 

1.40 
1J0 
1.66 
1.00 

STANISLAUS  .» 

1.40 

SUTTER  

1J6 

TEHAMA 

1J0 

TRINITY „ ^ ^ 

1J0 

TULARE  „... „ „ 

1.40 
1.20 

VENTURA „ „ 

2.20 

YOLO „ 

YUBA _...„ 

ADAMS -... 

ALAMOSA  „ 

1.06 
1.55 
1.90 

ARAPAHOE ; 

1.56 

ARCHULETA _ „ 

BACA i 

2JZ0 
1.90 

DCnl   1        •.•(•■••••ia*aaa****a«a**«Ba**B***a«*aaa»*aH***aaaaaa»a«aa*aB*aaa*a>aB*a*aaaaa**BB«avaaaBaa*a*aBaa*>***«aa»«Baaa*a*a*aa>aa**aaa*«aaaaa* 

BOULDER ; _ _ 

CHAFFEE 

1.80 
1.55 
1.90 

CHEYENNE 

1.80 

CLEAR  CREEK  

1.56 

CONEJOS _.... 

1J0 

1.90 

CROWLEY 

DELTA -. ^ 

DENVER „ „ -...„. - 

DOLORES „ -.... 

DOUGLAS- -....- „ — 

EAGIF  - 

CLDCril      ■•uaaaaaaaaaaaaaaaaaaa*aaa*aaaeaaaaaaa*aBaaHaaaaaaaaaaaaaaaaaaaaaeaa8aaaaaaeaaaaaaa*aaaa*«aaaaa«aaa>aaaaa*«aa*aa»*aan»a»aaaaaaaaa 

EL  PASO » _.. 

r     riCMwlM  1       ••..••■aa«a**»««aa*aaa»«a*aa«aaa*aaaaaa*aaa.aa*Maaaa«*aaa»aaaaaaaaa»aaaaa aaaaaaaaa«*aaaaaaaaaaaaaaa»aaaaaaaaa*«aaaaa 

GARFIELD - : 

GILPIN „ 

1.80 
1.90 
220 
1.56 
2.20 
1J6 

^JBO 

1.56 

^JBO 

1.90 
1.90 
1.56 

GRAND 

1J6 

GUNNISON 

1.90 

HINSDALE 

2.20 

HUERFANO  - 

JACKSON _ „ „ - I 

JEl-hbRSON  - _ 

KK)WA - 

KIT  CARSON  _ _ „...- _. 

LAKE  „ - 

LA  PLATA _ 

1.90 
1.55 
1J6 
1.80 
1.80 
1.90 
2.20 

LARIMER -. 

LAS  ANIMAS _ 

1.56 
1J0 

LINCOLN  „.„ - 

LOGAN  - 

MESA „ .'. 

1.80 
1.40 
2.20 

MINERAL „ 

2.20 
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County/Parish/City 

State 

FIPS_Code 

Class  1  differen- 
tial adjusted  for              j 
location                    i 

MOFFAT           .                 

CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CO 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
DE 
DE 
DE 
DC 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 

08081 

08083 

08085 

08087 

08089 

08091 

08093 

08095 

08097 

06099 

08101 

08103 

08105 

08107 

08109 

08111 

08113 

08115 

08117 

08119 

08121 

08123 

08125 

09001 

09003 

09005 

09007 

09009 

09011 

09013 

09015 

10001 

10003 

10005 

11001 

12001 

12003 

12005 

12007 

12009 

12011 

12013 

12015 

12017 

12019 

12021 

12023 

12025 

12027 

12029 

12031 

12033 

12035 

12037 

12039 

12041 

12043 

12045 

12047 

12049 

12051 

12053 

12055 

12057 

12059 

12061 

12063 

12065 

12067 

12069 

12071 

12073 

1.80 
2.20 
2.20 
1.40 
1.80 
2.20 
1.80 
1.50 
1.90 
1.80 
1.80 
1.90 
1.90 
1.80 
1.90 
2.20 
2.20 
1.40 
1.80 
1.80 
1.50 
1.40 
1.50 
2.50 
2.50 
2.30 
2.50 
2.30 
2.60 
2.50 
2.60 
2.20 
2.20 
2.20 
2.05 
4.00 
3.80 
3.40 
3.80 
4.20 
4.75 
3.40 
4.40 
4.00 
3.80 
4.75 
3.80 
4.75 
4.40 
3.80 
3.80 
3.30 
4.00 
3.40 
3.40 
3.80 
4.40 
3.40 
3.60 
4.40 
4.75 
4.20 
4.40 
4.20 
3.30 
4.40 
3.30 
3.50 
3.80 
4.20 
4.75 
3.50 

MONTEZUMA    -.  

MONTROSE 

MORGAN                                  

OTERO                  •        •* 

OURAY                                                  

PARK 

PHILLIPS                                              - 

PITKIN  „ 

PROWERS                              

PUEBLO                                 

RIO  BLANCO                 

RIO  GRANDE 

ROUTT 

SAGUACHE  

SAN  JUAN                                         

SAN  MIGUEL 

SEDGWICK       . 

SUMMIT             

TELLER            

WASHINGTON 

WPLD                                                          

FAIRFIELD • 

LITCHFIELD                   ._ .-s. 

NEW  HAVEN               

TOLLAND                                

KENT                                       - 

NEW  CASTLE                           

SUSSEX " 

ALACHUA 

BAY                            - 

BROWARD _ 

CALHOUN                  .     . .    

CITRUS         ....- 

CLAY 

COLLIER                     - 

COLUMBIA                            

DE  SOTO 

DIXIE 

DUVAL    „ 

ESCAMBIA     

FLAGLER        

FRANKLIN 

GADSDEN        .            

GLADES - 

HAMILTON 

HENDRY 

HIGHLANDS ., 

HOLMES                    

JACKSON    „.......'. 

JEFFERSON  

LAFAYETTE  

LAKE    

LEE       „ 

LEON „ „.„ .-. 
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County/Parish/City 


RPS_Code 


Class  I  differen- 
tial adjusted  for 
location 


LEVY  

LIBERTY 

MADISON 

MANATEE  , 

MARION  

MARTIN 

MONROE  

NASSAU  

OKALOOSA  .... 
OKEECHOBEE 

ORANGE  

OSCEOLA  

PALM  BEACH 

PASCO 

PINELLAS  

POLK 

PimMM  

ST.  JOHNS  .;... 

ST.  LUCIE  

SANTA  ROSA 
SARASOTA  .... 

SEMINOLE  

SUMTER  

SUWANNEE  ... 

TAYLOR  

UNION  

VOLUSIA 

WAKULLA  

WALTON  

WASHINGTON 

APPLING  

ATKINSON  

BACON  

BAKER  

BALDWIN  ...... 

BANKS 

BARROW  

BARTOW 

BEN  HILL  ...... 

BERRIEN  ........ 

BIBB  

BLECKLEY  

BRANTLEY  

BROOKS  

BRYAN  

BULLOCH 

BURKE  

BUTTS  

CALHOUN  

CAMDEN  

CANDLER  

CARROLL 

CATOOSA  

CHARLTON 

CHATHAM 

CHATTAHOOCHEE 

CHATTOOGA 

CHEROKEE 

CLARKE 

CLAY 

CLAYTON 

CLINCH 

COBB 

COFFEE 

COLQUITT  . 
COLUMBIA  . 

COOK 

COWETA  .... 
CRAWFORD 

CRISP 

DADE 

DAWSON  ... 


FL 

PL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

GA 

QA 

GA 

GA 

GA 

GA 

GA 

QA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

QA 

QA 

QA 

QA 

QA 

GA 

QA 

QA 

QA 

QA 

QA 

GA 

QA 

QA 

QA 

GA 


12075 

4.00 

12077 

3.40 

12079 

3.60 

12081 

4.40 

12083 

4.00 

12085 

4.40 

12087 

4.75 

12069 

3.80 

12091 

3.30 

12093 

4.40 

12095 

4.20 

12097 

4.20 

12099 

4.75 

12101 

4.20 

12103 

4.20 

12105 

4.20 

12107 

4.00 

12109 

3.80 

12111 

4.40 

12113 

3.30 

12115 

4.40 

12117 

420 

12119 

4.20 

12121 

3.80 

12123 

3.00 

12125 

3J0 

12127 

4.20 

12129 

3.50 

12131 

3.30 

12133 

3.40 

13001 

3.30 

13003 

3.30 

13005 

3J0 

13007 

3.30 

13009 

2.80 

13011 

^70 

13013 

2.90 

13015 

2.70 

13017 

3.30 

13019 

3.30 

13021 

2JB0 

13023 

&10 

13025 

3J0 

13027 

3^ 

13029 

3.30 

13031 

3.20 

13033 

2.80 

13035 

2M 

13037 

3J20 

13039 

3.80 

13043 

&20 

13045 

2J0 

13047 

2JS6 

13049 

3.80 

130S1 

3.30 

13053 

aio 

13055 

2.56 

13057 

2.70 

13059 

2.80 

13061 

3.20 

13063 

2.90 

13065 

3.80 

13067 

2M 

13069 

aso 

13071 

3J0 

13073 

2.80 

13075 

3.30 

13077 

2.90 

13079 

2.90 

13081 

3.20 

13083 

2.56 

13085 

2.70 
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County/Parish/City 

State 

FIPS    Code 

Class  1  differen- 
tial adjusted  for 
location 

GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 

13087 

13089 

13091 

13093 

13095 

13097 

13099 

13101 

13103 

13105 

13107 

13109 

13111 

13113 

13115 

13117 

13119 

13121 

13123 

13125 

13127 

13129 

13131 

13133 

13135 

13137 

13139 

13141 

13143 

13145 

13147 

13149 

13151 

13153 

13155 

13157 

13159 

13161 

13163 

13165 

13167 

13169 

13171 

13173 

13175 

13177 

13179 

13181 

13183 

13185 

13187 

13189 

13191 

13193 

13195 

13197 

13199 

13201 

13205 

13207 

13209 

13211 

13213 

13215 

13217 

13219 

13221 

13223 

13225 

13227 

13229 

13231 

3.30 

2.90 

■ 

3.20 

3.20 

3.20 

2.90 

3.30 

3.60 

3.20 

2.80 

3.10 

3.20 

2.55 

2.90 

2.55 

2.90 

2.70 

2.90 

2.55 

2.80 

3.60 

2.55 

3.30 

2.80 



2.90 
2.70 

2.90 

2.80 

2.70 

2.90 

2.70 

2.90 

2.90 

3.10 

• 

3.30 
2.80 

2.80 

, 

3.30 

2.80 

3.10 

3.10 

2.80 

2.90 

3.60 

3.10 

3.20 

3.30 

2.80 

3.30 

3.60 

_, 

2.70 

2.80 

3.30 

3.10 

2.80 

3.10 

2.90 

3.30 

3.30 

2.90 

3.20 

2.80 

2.55 

3.10 

2.80 

2.80 

2.80 

2.90 

2.90 

2.70 

3.30 

2.90 

DECATUR  

DE  KALB  

DODGE  

DOOLY  

DOUGHERTY  .... 

DOUGLAS  

EARLY  

ECHOLS 

EFFINGHAM  .„.. 

ELBERT  

EMANUEL  

EVANS  

FANNIN  

FAYETTE  

FLOYD  

FORSYTH  

FRANKLIN  

FULTON  ........... 

GILMER „.. 

GLASCOCK  ...^.. 

GLYNN  

GORDON  „.. 

GRADY  

GREENE  

GWINNETT  

HABERSHAM  .... 

HALL „.. 

HANCOCK _.. 

HARALSON 

HARRIS  _.. 

HART _.. 

HEARD >.. 

HENRY  

HOUSTON -. 

IRWIN  ..>„ 

JACKSON -., 

JASPER 

JEFF  DAVIS  

JEFFERSON  

JENKINS  

JOHNSON  

JONES 

LAMAR  

LANIER 

LAURENS 

LEE 

LIBERTY 

LINCOLN ....::...., 

LONG  

LOWNDES  

LUMPKIN 

MCDUFFIE  

MCINTOSH  

MACON  

MADISON 

MARION  

MERIWETHER  . 

MILLER 

MITCHELL 

MONROE  

MONTGOMERY 

MORGAN  

MURRAY  

MUSCOGEE 

NEWTON 

OCONEE  

OGLETHORPE  . 

PAULDING  

PEACH  

PICKENS .... 

PIERCE  

PIKE  >.. 
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County/Parish/City 


POLK 

PULASKI  

PUTNAM  ..„ 
QUITMAN  ... 

RABUN  

RANDOLPH 
RICHMOND 
ROCKDALE 
SCHLEY  


SCREVEN  

SEMINOLE  .... 
SPALDING  .... 
STEPHENS  ... 

STEWART 

SUMTER  ....... 

TALBOT 

TALIAFERRO 

TATTNALL 

TAYLOR  

TELFAIR 

TERRELL  

THOMAS  

TIFT 

TOOMBS  


TOWNS  

TREUTLEN 

TROUP  

TURNER  .... 
TWIGGS  .... 

UNION  

UPSON 

WALKER  ... 
WALTON  ... 


WARE 

WARREN  

WASHINGTON 

WAYNE  

WEBSTER  

WHEELER 

WHITE  

WHnriELD  

WILCOX  

WILKES  

WILKINSON  .... 


WORTH 
ADA  


ADAMS  

BANNOCK  .. 
BEAR  LAKE 
BENEWAH  .. 
BINGHAM  ... 


BLAINE 

BOISE 

BONNER  

BONNEVILLE  .. 

BOUNDARY  

BUTTE  

CAMAS  

CANYON  

CARIBOU  

CASSIA  

CLARK  

CLEARWATER 

CUSTER  

ELMORE  

FRANKLIN 

FREMONT  „ 

GEM  

GOODING  

IDAHO  

JEFFERSON  ... 
JEROME 


GA 

GA 

QA 

GA 

GA 

QA 

GA 

QA 

QA 

QA 

QA 

GA 

GA 

GA 

GA 

QA 

QA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

QA 

QA 

GA 

QA 

QA 

QA 

QA 

QA 

GA 

GA 

GA 

QA 

QA 

QA 

GA 

GA 

GA 

GA 

GA 

GA 

QA 

10 

ID 

K) 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

N) 

ID 

H) 


FIPS_Code 


Class  I  differen- 
tial adjusted  for 
lcx:at)on 


13233 

2.70 

13235 

3.20 

13237 

2.80 

13239 

3.20 

13241 

2.56 

13243 

3.20 

13245 

^80 

13247 

2.90 

13249 

3.10 

13251 

3.10 

13253 

3J0 

13255 

2J0 

13257 

2.70 

13259 

3.10 

13261 

3.20 

13263 

2J0 

13265 

180 

13267 

3.20 

13269 

2.90 

13271 

3.20 

13273 

3.20 

13275 

3.S0 

13277 

3.30 

13279 

3^ 

13281 

2.56 

13283 

3.20 

13285 

2.90 

13287 

3.30 

13289 

2.80 

13291 

2.55 

13293 

2.90 

13295 

2.55 

13297 

2.80 

13299 

3.00 

13301 

2.80 

13303 

2.80 

13305 

3.30 

13307 

320 

13309 

3.20 

13311 

2.70 

13313 

2.55 

13315 

3.20 

13317 

2.80 

13319 

2.80 

13321 

aso 

16001 

1.35 

16003 

1.36 

16005 

1.40 

16007 

1.40 

16009 

1.35 

16011 

1.35 

16013 

1.36 

16015 

1.36 

16017 

1.36 

16019 

1.36 

16021 

1.36 

16023 

1.35 

16025 

1.35 

16027 

1.36 

16029 

1.40 

16031 

1.40 

16033 

1.40 

16035 

1.40 

16037 

1.36 

16039 

1.36 

16041 

1.40 

16043 

1.40 

16045 

1.35 

16047 

1.35 

16049 

1.40 

16051 

1.35 

16053 

1.35 

16186 
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County/Parish/City 


KCXDTENAI  .. 

LATAH  

LEMHI 

LEWIS  

LINCOLN 

MADISON  .... 
MINIDOKA  ... 
NEZ  PERCE 

ONEIDA 

OWYHEE 

PAYETTE  .... 
POWER 


SHOSHONE  ..~ 

TETON  

TWIN  FALLS  ... 

VALLEY  

WASHINGTON 
ADAMS  


ALEXANDER 

BOND  

BOONE 

BROWN 

BUREAU  

CALHOUN  .... 

CARROa 

CASS 

CHAMPAIGN 
CHRISTIAN  .. 

CLARK 

CLAY  


CLINTON 
COLES  ... 


COOK 

CRAWFORD  .... 
CUMBERLAND 
DE  KALB  

DE  wrrr 


DOUGLAS 

DU  PAGE  

EDGAR  

EDWARDS  

EFFINGHAM  ... 

FAYETTE  

FORD  

FRANKUN  

FULTON  

GALLATIN  

GREENE  

GRUNDY  

HAMILTON  

HANCOCK , 


HARDIN 

HENDERSON  .. 

HENRY  

IROQUOIS  ....... 

JACKSON  

JASPER  

JEFFERSON  ... 

JERSEY  

JO  DAVIESS  ... 

JOHNSON  

KANE 

KANKAKEE  

KENDALL  - 

KNOX  « 

LAKE  

LA  SALLE > 

LAWRENCE  .... 

LEE 

LIVINGSTON  ... 

LOGAN  

MCDONOUGH 


ID 
ID 
ID 
ID 
ID 
ID 
ID 
ID 
ID 
ID 
ID 
ID 
ID 
ID 
ID 
ID 
ID 
IL 
IL 
IL 
IL 
IL 
H. 
IL 


IL 
IL 
H. 
H. 

n. 

H. 
H. 
IL 
IL 
H. 
H. 
H. 
IL 
IL 
H. 
IL 
IL 
H. 
IL 
IL 
IL 


IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 


Class  1  differen-      1 

FIPS  Code 

tial  adjusted  for      1 

location        1 

16055 

1.35     1 

16057 

1.35     fl 

16059 

1.40     i 

16061 

1.35 

16063 

1.35 

16065 

1.40 

16067 

1.35 

16069 

1.35 

16071 

1.40 

16073 

1.35 

16075 

1.35 

16077 

1.40 

16079 

1.40 

16081 

1.40 

16083 

1.35 

16085 

1.35 

16087 

1.35 

17001 

2.00 

17003 

2.10 

17005 

2.00 

17007 

1.95 

17009 

2.00 

17011 

2.00 

17013 

2.00 

17015 

1.95 

17017 

2.00 

17019 

2.00 

17021 

ZOO 

17023 

2.00 

17025 

2.00 

17027 

2.00 

17029 

2.00 

17031 

1.95 

17033 

2.00 

17035 

2.00 

17037 

1.95 

17039 

2.00 

17041 

2.00 

17043 

1.95 

17045 

2.00 

17047 

2.00 

17049 

2.00 

17051 

2.00 

17053 

2.00 

17055 

2.10 

17057 

2.00 

17059 

2.10 

17061 

2.00 

17063 

2.00 

17065 

2.10 

17067 

2.00 

17069 

2.10 

17071 

2.00 

17073 

2.00 

17075 

2.00 

17077 

2.10 

17079 

2.00 

17081 

2.00 

17083 

2.00 

17085 

1.95 

17087 

2.10 

17089 

1.95 

17091 

2.00 

17093 

2.00 

17095 

2.00 

17097 

1.95 

17099 

2.00 

17101 

2.00 

17103 

1.95 

17105 

2.00 

17107 

2.00 

17109 

2.00 
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County/Parish/Clty 

State 

FIPS_Code 

Class  1  differen- 
tial adjusted  for 
location 

MCHENRY 

IL 
IL 
IL 
IL 
IL 
IL 
IL 
U. 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
H. 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 

IL 
IL 
H. 
IL 
IL 
IL 
IL 
IL 
IL 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 

17111 

17113 

17115 

17117 

17119 

17121 

17123 

17125 

17127 

17129 

17131 

17133 

17135 

17137 

17139 

17141 

17143 

17145 

17147 

17149 

17151 

17153 

17155 

17157 

17159 

17161 

17163 

17165 

17167 

17169 

17171 

17173 

17175 

17177 

17179 

17181 

17183 

17185 

17187 

17189 

17191 

17193 

17195 

17197 

17199 

17201 

17203 

18001 

18003 

18005 

18007 

18009 

18011 

18013 

18015 

18017 

18019 

18021 

18023 

18025 

18027 

18029 

18031 

18033 

18035 

18037 

18039 

18041 

18043 

18045 

18047 

18049 

1.95 

2.00 

MACON 

2.00 

MACOUPIN 

2.00 

MADISON 

2.00 

MARION  

ZOO 

MARSHALL 

MASON                   .  . » 

2.00 
2J0O 

MASSAC 

2.10 

MENARD  .......; '.. - 

MERCER  „ ~ 

MONROE 

2.00 
2.00 
2.10 

MONTGOMERY   

2.00 

MORGAN 

2.00 

MOULTRIE           

2.00 

OGLE                                      ...i 

1.95 

PEORIA — 

PERRY - 

2.00 
Z10 

PIATT - 

PIKE - - 

POPE             . ~ 

2.00 
2.00 
2.10 

PULASKI  » 

2.10 

PUTNAM         

2.00 

RANDOLPH , 

&10 

RICHLAND  

2.00 

ROCK  ISLAND - 

ST.  CLAIR - 

SALINE ~. -.... : 

SANGAMON - 

2.00 
Z10 
2.W 
2.00 

SCHUYLER             ~„ 

ZOO 

SCOTT 

2.00 

SHELBY    ....„ 

2.00 

STARK „ » 

STEPHENSON 

2.00 
1.96 

TAZEWELL 

2.00 

UNION 

2.10 

VERMILION                        . 

2.00 

WABASH 

2.00 

WARREN _ 

2.00 

WASHINGTON 

2.10 

WAYNE 

2.00 

WHITE „.... :. » 

WHITESIDE  

2.00 
1.95 

WILL » 

2.00 

WILLIAMSON 

2.10 

WINNEBAGO        

1.95 

WOODFORD                      „ 

2.00 

ADAMS  

2.00 

ALLEN                                             .„ 

^M 

BARTHOLOMEW 

2.05 

BENTON - 

2.00 

BLACKFORD .'. ...; ..... 

2.00 

QOONIP 

2.00 

BROWN                                            ...«;...;.:.......... 

2.05 

CARROLL          .....: 

2.00 

CASS -....- ,. 

CLARK                  

zm 

1.95 

CLAY 

2.00 

CLINTON ~ 

2.00 

CRAWFORD  „ „ 

DAVIESS 

2.10 
2.06 

DEARBORN  

1.96 

DECATUR  » 

1.95 

DEKALB „ 

DELAWARE 

1.80 
2.00 

DUBOIS '. '. 

2.10 

ELKHART 

1.80 

2.00 

FLOYD 

1.95 

FOUNTAIN                          

2.00 

FRANKLIN 

1.95 

FULTON 

2.00 
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County/Parish/City 

State 

FIPS_Co<le 

Class  1  differen- 
tial adjusted  for 
location 

GIBSON                           

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

(N 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

lA 

IA1 

lA 

lA 

lA 

18051 

18053 

18055 

18057 

18059 

18061 

18063 

18065 

18067 

18069 

18071 

18073 

18075 

18077 

18079 

18081 

18083 

18085 

18087 

18089 

18091 

18093 

18095 

18097 

18099 

18101 

18103 

18105 

18107. 

18109 

18111 

18113 

18115 

18117 

18119 

18121 

18123 

18125 

18127 

18129 

18131 

18133 

18135 

18137 

18139 

18141 

18143 

18145 

18147 

18149 

18151 

18153 

18155 

18157 

18159 

18161 

18163 

18165 

18167 

18169 

18171 

18173 

18175 

18177 

18179 

18181 

18183 

19001 

19003 

19005 

19007 

19009 

2.10 

GRANT            

2.00 

GREENE                                    

2.05 

HAMILTON 

2.00 

HANCOCK              

2.00 

HARRISON .-. - ; 

1.95 

HENDRICKS                                                   

2.00 

HENRY                                   

2.00 

HOWARD               

2.00 

HUNTINGTON        

2.00 

JACKSON 

2.05 

JASPER            

2.00 

JAY 

2.00 

JEFFERSON                       : 

1.95 

JENNINGS                   

1.95 

JOHNSON              • 

2.00 

KNOX                .    ...i ; 

2.05 

KOSCIUSKO 

1.80 

LAGRANGE    

1 .80 

LAKE 

1.95 

LA  PORTE        

1.80 

LAWRENCE      

2.05 

2.00 

MARION         

2.00 

1.80 

MARTIN             

2.05 

2.00 

MONROE     

2.05 

2.00 

MORGAN          

2.00 

NEWTON 

2.00 

NOBLE     

1.80 

OHIO  ; > „ 

ORANGE           

1.95 
2.05 

OWEN                                                    

2.00 

PARKE 

2.00 

PERRY  

2.10 

PIKE     

2.10 

PORTER  

1.95 

POSEY     

2.10 

PULASKI  

2.00 

PUTNAM                                                             

2.00 

RANDOLPH  

2.00 

RIPLEY         

1.95 

RUSH „ 

2.00 

ST  JOSEPH     

1.80 

SCOTT                                

1.95 

2.00 

SPENCER 

2.10 

1.80 

STEUBEN ..... 

1.80 

2.05 

SWITZERLAND 

1.95 

2.00 

TIPTON 

2.00 

2.00 

VANDERBURGH  

2.10 

2.00 

VIGO » 

2.00 

2.00 

WARREN  

2.00 

2.10 

WASHINGTON 

1.95 

2.00- 

WELLS  _ 

2.00 

2.00 

WHITLEY .-. 

1.80 

1.90 

ADAMS  

1.90 

1.70 

APPANOOSE  - „ 

1.90 

1.90 
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County/Parish/City 

state 

FIPS_Code 

Class  1  differen- 
tial adjusted  for 
location 

BEhTTON 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

IA1 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

19011. 
19013 
19015 
19017 
19019 
19U21 
19023 
19025 
19027 
19029 
19031 
19033 
19035 
19037 
19039 
19041 
19043 
19045 
19047 
19049 
19051 
19053 
19055 
19057 
19059 
19061 
19063 
19065 
19067 
19069 
19071 
19073 
9075 
19077 
19079 
19081 
19083 
19085 
19087 
19089 
19091 
19093 
19095 
19097 
19099 
19101 
19103 
19105 
19107 
19109 
19111 
19113 
19115 
19117 
19119 
19121 
19123 
19125 
19127 
19129 
19131 
19133 
19135 
19137 
19139 
19141 
19143 
19145 
19147 
19149 
19151 
19153 

1.95 

BLACK  HAWK .« .... 

BOONE 

1.80 
1.90 

BREMER  

1.80 

BUCHANAN 

1.80 

BUENA  VISTA 

1.80 

BUTLER - 

CALHOUN  -.. 

CARROLL         .            * 

1.80 
1J0 
1.90 

CASS    ~ 

^J90 

V/CUAH •«••.•■••••■■•••••••■■>•■■•■■••••■ •k>*a> ••••••••••••••••■■••■•■•••■•••••■••■•••••••■>■••••••■>•»•••*• 

CERRO  GORDO          '. 

1.95 
1.70 

CHEROKEE 

^M 

CHICKASAW „ 

1.70 

CLARKE  

1J0 

CLAY - 

1.70 

CLAYTON 

1.70 

CLINTON ~ •' ~ 

CRAWFORD          - 

1J6 
1.90 

DALLAS -.... - -. 

DAVIS 

1.90 
1.90 

DFCATIJR               .......:;«.» - 

1.90 

DELAWARE  .....i:^ 

DES  MOINES '. 

1.80 
1.90 

DICKINSON " 

1.70 

DUBUQUE        .„ 

1.80 

CiViMC  I    ..•■■•■■■■■■•■■•••••■■•••■■■■•••••••■■•■•••••••■•■•••■••••*•••••••••••■•••■•••■•••••■•■•■■•■■••■••«•«••>•**■••••■■■••••••■•••••••••••• 

FAYbllb  „.. 

FLOYD    

1.70 
1.70 

1.70 

FRANKLIN 

1.80 

FREMONT 

1.90 

1.90 

GRUNDY w. 

1.80 

GwTrinlc  ..••■■•■■• .■■•■■■•....}'*.•.•..■■••■••••••••■•••■••■••••••»•••••■••••••>■■»•■•■■■•••••*■••>•••••-••■••■•••••■••••••-•• 

HAMILTON  _ 

HANCOCK - 

1J0 
1.70 

HARDIN ..- „ ;. 

hlARRISON                               

1.80 
1.90 

HENRY 

1.90 

HOWARD  

1.70 

HUMBOLDT      ~ 

1.80 

IDA          

1.80 

ICJWA  •.•,••••.•••■■•■•••••••■■•.•■••••••■■•••>■•■•■•■■■•■■>■■■•••■••■•••■••••>•»••■••••••>••■•••■••••••••■•-••••■■•••••••■•• 

JACKSON ...._ ~. 

1.95 
1.96 

JASPER         

1.95 

JEFFERSON 

1.90 

JOHNSON                                     _ 

1.95 

JONES 

1.96 

KEOKUK 

KOSSUTH 

1.90 
1.70 

1.90 

LINN        

1.95 

LOUISA 

1.90 

iiirAS                    \...^.^ 

1.90 

LYON „;......:. 

MADISON 

1.70 
1.90 
1.90 

MARION » 

1.90 

MARSHALL    

1.95 

MILLS 

1.90 

MITCHELL        

1.70 

MONONA       

1.80 

MONROE             

1.90 

MONTGOMERY « 

1.90 

MUSCATINE  „ ~ 

O'BRIEN                . 

1.90 
1.70 

1.70 

PAGE V " 

PALO  ALTO 

1.90 
1.70 

PLYMOUTH .: 

1.70 

POCAHONTAS  - 

1.80 

POLK « >■••• 

1.90 

16190 


Federal  Register /Vol.  64,  No.  63 /Friday,  April  2,  1999  /  Proposed  Rules 


County/Parish/City 

State 

FIPS_Code 

Class  1  differen- 
tial adjusted  for 
location 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

M 

lA 

lA 

lA 

lA 

lA 

lA 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

19155 
19157 
19159 
19161 
19163 
19165 
19167 
19169 
19171 
19173 
19175 
19177 
19179 
19181 
19183 
19185 
19187 
19189 
19191 
19193 
19195 
19197 
20001 
20003 
20005 
20007 
20009 
20011 
20013 
20015 
20017 
20019 
20021 
20023 
20025 
20027 
20029 
20031 
20033 
20035 
20037 
20039 
20041 
20043 
20045 
20047 
20049 
20051 
20053 
20055 
20057 
20059 
20061 
20063 
20065 
20067 
20069 
20071 
20073 
20075 
20077 
20079 
20081 
20083 
20085 
20087 
20089 
20091 
20093 
.  20095 
20097 
20099 

1.90 

1.95 

1.90 

1.80 

1.95 

- • 

1.90 
1.70 
1.95 

.  1.95 

1.90 

1.90 

1.90 

1.90 

1.90 

1.90 

1.90 

1.80 

1.70 

1.70 

1.80 

~ " ••••• 

1.70 
1.80 

1.70 

1.70 

1.90 

1.90 

1.90 

1.70 

1.90 

■■••••••■■••••(»•■•■■■•■••• •■>•>••>•••••■■>•■■■•••••■•■■■••■•■•••••■••••■•••*••••••••••••••••■•>•••■ 

1.70 
1.70 

1.70 

1.70 

1.60 

1.90 

1.90 

1.80 

— •"• • " • 

1.70 
1.90 

1.70 

1.70 

1.60 

1.90 

• - • 

1.90 
1.70 
1.90 

1.70 

1.80 

1.90 

1.80 

1.90 

1.70 

1.90 

1.60 

" 

1.60 
1.90 
1.90 

1.80 
1.70 

1.80 

1.70 

1.70 

1.90 

1.80 

1.90 

1.90 

1.80 

1.90 

1.80 

1.70 

1.90 

1.70 

POTTAWATTAMIE 

POWESHIEK 

RINGGOLD  

SAC  

SCOTT  

SHELBY  

SIOUX  

STORY  

TAMA 

TAYLOR  

UNION  

VAN  BUREN  

WAPELLO  , 

WARREN , 

WASHINGTON 

WAYNE  

WEBSTER  

WINNEBAGO  

WINNESHIEK , 

WOODBURY  

WORTH  , 

WRIGHT „,.... 

ALLEN  

ANDERSON  

ATCHISON  

BARBER  

BARTON  

BOURBON  

BROWN 

BUTLER  

CHASE  

CHAUTAUQUA  

CHEROKEE  

CHEYENNE  

CLARK „... 

CLAY  

CLOUD  

COFFEY „ 

COMANCHE 

COWLEY  

CRAWFORD  

DECATUR  

DICKINSON 

DONIPHAN 

DOUGLAS  

EDWARDS  

ELK 

ELLIS 

ELLSWORTH  

FINNEY  

FORD 

FRANKLIN 

GEARY  ; 

GOVE  ^ 

GRAHAM 

GRANT  _ 

GRAY  

GREELEY „ 

GREENWOOD  

HAMILTON  

HARPER 

HARVEY _..... 

HASKELL  - 

HODGEMAN  ..» 

JACKSON 

JEFFERSON  

JEWELL 

JOHNSON  

KEARNY  

KINGMAN 

KIOWA „.... 

LABETTE „ 
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County/Parish/City 


LANE  

LEAVENWORTH 

LINCOLN  

LINN  

LOGAN  

LYON 


MCPHERSON 

MARION  

MARSHAa  .... 
MEADE  


MIAMI  

MITCHELL 

MONTGOMERY 

MORRIS  

MORTON 

NEMAHA 

NEOSHO 

NESS 


NORTON  .. 

OSAGE  

OSBORNE 
OTTAWA  .. 
PAWNEE  .. 


PHILLIPS : 

POTTAWATOMIE 

PRATT  

RAWLINS  

RENO  

REPUBUG _.. 

RICE 

RILEY 

ROOKS 

RUSH  _ 


RUSSELL  ... 

SALINE _ 

SCOTT  

SEDGWICK 
SEWARD  .... 
SHAWNEE  . 
SHERIDAN  . 
SHERMAN  .. 

SMITH  

STAFFORD 
STANTON  .. 
STEVENS  ... 
SUMNER  .... 
THOMAS  .... 


TREGO 

WABAUNSEE  - 

WALLACE  

WASHINGTON 

WICHITA  

WILSON  

WOODSON  

WYANDOTTE  .. 


ADAIR 

ALLEN  

ANDERSON 
BALLARD  .... 

BARREN  

BATH  


BELL 

BOONE 

BOURBON 
BOYD  


BOYLE 

BRACKEN  

BREATHITT 

BRECKINRIDGE 

BULLITT  

BUTLER  

CALDWELL  


Stat» 


KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 


FIPS_Co<le 


Class  I  differen- 
tial adjusted  for 
location 


20101 

1J0 

20103 

1.90 

20105 

1J0 

20107 

1.70 

20109 

1.00 

20111 

1.70 

20113 

1.90 

20115 

1.70 

20117 

1.90 

20119 

1.90 

20121 

1.70 

20123 

1J0 

20125 

170 

20127 

1.90 

20129 

1J0 

20131 

1J0 

20133 

1.70 

20135 

1.80 

20137 

1.60 

20139 

1.70 

20141 

1.80 

20143 

1.90 

20145 

1.90 

20147 

1.60 

20149 

1.90 

20151 

1.90 

20153 

1.60 

20155 

1.70 

20157 

1.80 

20159 

1.90 

20161 

1.90 

20163 

1.60 

20165 

1.80 

20167 

1.80 

20169 

1.90 

20171 

1.80 

20173 

1.70 

20175 

1.90 

20177 

1.90 

20179 

1.60 

20181 

1.60 

20183 

1.60 

20185 

1.90 

20187 

1.90 

20189 

1.90 

20191 

1.70 

20193 

1.60 

20195 

1.80 

20197 

1.90 

20199 

1.60 

20201 

1.90 

20203 

1.80 

20205 

1.70 

20207 

1.70 

20209 

1.90 

21001 

1.95 

21003 

2.05 

21005 

1.95 

21007 

2.30 

21009 

2.05 

21011 

2.05 

21013 

2.15 

21015 

1.95 

21017 

2.05 

21019 

2.20 

21021 

1.95 

21023 

2.05 

21025 

2.15 

21027 

2.10 

21029 

1.95 

21031 

2.20 

21033 

2.30 
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County/Parish/City 

State 

FIPS_Code 

Class  1  differen- 
tial adjusted  for 
location 

CALLOWAY                           

KY 

KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 

21035 
21037 
21039 
21041 
21043 
21045 
21047 
21049 
21051 
21053 
21055 
21057 
21059 
21061 
21063 
21065 
21067 
21069 
21071 
21073 
21075 
21077 
21079 
21081 
21083 
21085 
21087 
21089 
21091 
21093 
21095 
21097 
21099 
21101 
21103 
21105 
21107 
21109 
21111 
21113 
21115 
21117 
21119 
21121 
21123 
21125 
21127 
21129 
21131 
21133 
21135 
21137 
21139 
21141 
21143 
21145 
21147 
21149 
21151 
21153 
21155 
21157 
21159 
21161 
21163 
21165 
21167 
21169 
21171 
21173 
.     21175 
21177 

2.30 

CAMPBELL                    

2.05 

CARLISLE                       - 

2.30 

CARROLL         

1.95 

PAPTPn 

2.20 

CASEY „ 

CHRISTIAN  . 

1.95 
2.20 

CLARK 

2.05 

CLAY            ....-„ 

2.15 

CLINTON         ~ 

2.15 

CRITTENDEN        

2.30 

CUMBERLAND     

2.05 

DAVIESS          

2.10 

EDMONSON                                                 

2.05 

ELLIOTT                                      

2.05 

ESTILL                     

2.05 

FAYETTE 

2.05 

FLEMING      

2.05 

FLOYD 

2.15 

FRANKLIN      

1.95 

FULTON        

2.30 

GALLATIN       

1.95 

GARRARD - - 

GRANT _..._ ............. 

GRAVES 

1.95 
1.95 
2.30 

GRAYSON    ™ 

2.10 

GREEN             „ 

1.95 

GREENUP                   .7 

2.20 

HANCOCK 

2.10 

HARDIN 

1.95 

Harrison"!!!!!!"!!!"!!"™"""!."!"!]..! 

2.15 
2.05 

HART 

1.95 

HENDERSON  .„ 

2.10 

HENRY           ..._ 

1.95 

HICKMAN        

2.30 

HOPKINS     

2.20 

JACKSON         .       „ 

1.95 

JEFFERSON  .._ 

1.95 

JOHNSON      .— „ 

1.95 
2.15 

KENTON » 

2.05 

KNOTT  

2.15 

KNOX  ; 

2.15 

LARUE    

1.95 

LAUREL „ 

LAWRENCE  

LEE -..„ 

LESLIE „ 

LETCHER 

2.15 
2.15 
2.05 
2.15 
2.15 

LEWIS  „ 

2.05 

1.95 

LIVINGSTON 

2.30 

LOGAN 

2.20 

LYON      

2.30 

MCCRACKEN 

2.30 

MCCREARY  ..„ 

2.15 

MCLEAN 

2.10 

MADISON 

2.05 

MAGOFFIN 

2.15 

MARION  

1.95 

MARSHALL 

2.30 

MARTIN 

2.15 

MASON  , 

2.05 

MEADE  

1.95 

MENIFEE 

2.05 

MERCER  

1.95 

METCALFE ^. 

2.05 

MONROE 

2.05 

MONTGOMERY  -. 

2.05 

MORGAN : 

2.05 

MUHLENBERG  ' 

2.20 
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Class  1  differen- 

County/Parish/City 

State 

RPS_OortB 

tial  adjusted  tor 
location 

NELSON 

KY 
KY 

21179 
21181 

1.95 

iNlwi*^^L^\0   ■■■••»•••■•••■■■••••«■■••■••■■■•■•■■■■•••■*■••••••••••■••■•■•■••■■•••••••■■••■•••••••••••••••••■•••■•••••■••••«•••••••••••»••>• 

2.05 

OHIO  .- ; ~ ~ 

KY 

21183 

2.10 

OLOHAM  - 

KY 
KY 

21185 
21187 

1.95 

^/WClN    ■•■■•••>■••■•»■■■■•■•■■•••••■•■»••••■••••••••••••■■••••••■•••>••■•••••••••••••■••*••••■•■>•■•■•■•■■•■••••■•■■■•••■■•••■■■••■••••> 

1.95 

OWSLEY  -._ 

KY 

21189 

2.15 

PENDLETON „ « -.. 

KY 

21191 

2.05 

pcppY 

KY 
KY 

21193 
.     .     21195 

2.15 

PIKE — 

2.15 

POWELL •>• » M M... • • •.... 

KY 

21197 

2.05 

PULASKI 

KY 
KY 

21199 
21201 

2.15 

ROBERTSON - „ 

2.05 

ROCKCASTLE  ..„ 

KY 
KY 
KY 

21203 
21205 
21207 

1.95 

ROWAN - 

2.06 

riUoocLL  ••••••••••■•••■•••■■••>■■■•■■■•■•••■••■•«•• •••,•.•...•••••»•••■••••••••-•••••••••••••••••••■•••■••••••••••••••••••••-••••••• 

1.95 

WW^/  1  I     ■•■••••••••••■■■•■■■■■■■■■■■•■••■■■•■••••■••■■••••••■■••••••••«•■••■••••»■•••••••••••••••••••■■■•■>•■■•■••>•••«•••••••■•••«•••••••■••• 

KY 

21209 

2.05 

Ol  ILLPT    ■•■••••■•■••••■•*«•••••••■••••■••■■••••■••■•••••••■•••••••••••••••■■•■■■•■■■•■■••••■••■•••■•••••••>•••••••■•■••■••■■••••■•••■••••••■ 

KY 

21211 

1.95 

OlIVIi  O^^Pi   ■•>■••••••■■•■••■■■•■••■••*■•••■■••••••■•*••••■■••••■■■•••••••••■•••■••••■■•■•••••••■••••■••••■■•••••■•••>•••••■•••••■••■••••••••■ 

KY 

21213 

2.05 

CDCKICCD 

KY 
KY 

21215 
21217 

1.95 

TAYLOR 

1.95 

TODD    - 

KY 
KY 
KY 

21219 
21221 
21223 

2.20 

TRIGG  - 

2.30 

TRIMBLE « - 

1.95 

UNION - » - 

KY 

21225 

2.10 

WARREN 

KY 
KY 

21227 
21229 

2.05 

WASHINGTON - ~ 

1.95 

WAYNE » - 

KY 

21231 

2.15 

WEBSTER ~ - o ~ 

KY 

21233 

2.10 

WHITLEY » -. 

KY 

21235 

2.15 

WOLFE .•....••.... •....■..• -••- 

KY 

21237 

2.05 

WOODRDRD _ 

KY 

21239 

1.95 

ACADIA . - 

LA 

22001 

3.05 

ALLEN  -. _ ~ ».. 

LA 

22003 

2.85 

ASCENSION  .- ~ 

LA 

22005 

2.85 

ASSUMPTION  .•••• «■•■ « *• • •••" — •• ••" 

LA 

22007 

3.05 

AVOYELLES 

LA 
LA 
LA 
LA 

22009 
22011 
22013 
22015 

2.85 

BEAUREGARD    - 

2.85 

BIENVILLE                              

2.65 

BOSSIER „ ~ 

2.35 

CADDO „ 

LA 

22017 

2.35 

CALCASIEU - - ~ 

LA 

22019 

3.05 

CALDWELL  ^ — ™..~ 

CAMERON 

LA 

22021 

2.75 

LA 

22023 

ao5 

CATAHOULA - - 

LA 

22025 

2.85 

CLAIBORNE „ 

LA 
LA 

22027 
22029 

2.65 

CONCORDIA — ~ ~ - 

2.85 

DESOTO  » 

LA 

22031 

2.65 

EAST  BATON  ROUGE 

LA 
LA 

22033 
22035 

2.85 

EAST  CARROLL ...™ ~ 

2.75 

EAST  FELICIANA  „ » ~ 

LA 

22037 

2.85 

EVANGELINE        

LA 
LA 

22039 
22041 

2.85 

FRANKLIN  .....„>,-..ii^ 

2.75 

GRANT ..„.„.„....„ - 

LA 

22043 

2.75 

IBERIA  

LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 
LA 

22045 
22047 
22049 
22051 
22053 
22055 
22057 
22059 
22061 
22063 
220R5 
22067 

3.05 

IBERVILLE ^ " 

2.85 

JACKSON - - 

2.75 

JEFFERSON - 

3.05 

JEFFERSON  DAVIS » 

3.05 

LAFAYETTE „ 

3.05 

LAFOURCHE               .     „ 

3.05 

LA  SALLE 

2.75 

LINCOLN 

2.65 

LIVINGSTON t. ~ 

2.85 

MADISON                   

2.75 

MOHCriOvJwk  •••• •>.•....•...•...«.••••..........••••.•.••....«•••«•••«•••••••••••••.•••••••••«..••••••••••••••» 

2.75 

NATCHITOCHES  

LA 
LA 
LA 
LA 

22069 
22071 
22073 
22075 

2.75 

ORLEANS 

3.05 

OUACHITA                 - 

2.75 

PLAQUEMINES                                   - 

3.05 

POINTE  COUPEE „ .: ~ ~ 

LA 

2207t 

2.85 

RAPIDES - — 

LA 

22079 

2.85 

RED  RIVER ~ " 

U 

22081 

2.65 
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County/Parish/City 

State 

FIPS    Code 

Class  1  differen-  - 

tial  adjusted  for 

location 

RICHLAND                    

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

ME 

ME 

ME 

ME 

ME 

ME       '■ 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

MD 

MO 

MO 

MO 

MD 

MD 

MD 

MO 

MO 

MO 

MO 

MD 

MO 

MO 

MO 

MD 

MD 

MO 

MO 

MD 

MO 

MO 

MD 

MD 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

22083 
22085 
22087 
22089 
22091 
22093 
22095 
22097 
22099 
22101 
22103 
22105 
22107 
22109 
22111 
22113 
22115 
22117 
22119 
22121 
22123 
22125 
22127 
23001 
23003 
23005 
23007 
23009 
23011 
23013 
?3015 
23017 
23019 
23021 
23023 

23027 
23029 
23031 
24001 
24003 
24005 
24009 
24011 
24013 
24015 
24017 
24019 
24021 
24023 
24025 
24027 
24029 
24031 
24033 
24(aS 
24037 
24U39 
24041 
24043 
24045 
24047 
24510 
25001 
25003 
25005 
25007 
25009 
25011 
25013 
25015 
25017 

2.75 

SABINE                                         

2.75 

ST  BERNARD 

3.05 

ST  CHARLES 

3.05 

ST  HELENA      .            ...'. 

2.85 

ST  JAMES ; 

2.85 

ST.  JOHN  THE  BAPTIST "•• 

ST  LANDRY                          •• 

2.«5 
3.05 

Of*  ImAH  1  IN  ....•..■■•.•»•••••■••■•••>■•««■•• .....>.>*■>■■■••>•>><• •■■ >■■>••■•••••■■•••■••■■•«••>••••■••>••••••••••••■ 

ST  MARY          ••• — • 

3.05 
3.05 

ST  TAMMANY _ 

2.85 

TANGIPAHOA                         - 

2.85 

TENSAS ~ ~ - 

TERREBONNE                   „ 

2.85 
3.05 

UNION ~.... 

2.65 

VERMILION _ 

VERNON „ ..- 

WASHINGTON •• • ^.•.....«.«..« 

WEBSTER 

3.05 
2.85 
2.85 
2.35 

WEST  BATON  ROUGE                                

2.85 

WEST  CARROLL                      „ 

2.75 

WEST  FEUCIANA              - 

2.85 

2.75 

ANDROSCOGGIN — 

CUM6ERLAND  t .•..•*..* — ....,......«-•-•...•. ^ 

2J20 
2.15 
2.30 
2.15 

HANCOCK „ ~ 

2.15 
2.20 

KNOX               

2.20 

2.20 

OXFORD  > ~ 

PENOBSCOT - - - 

PISCATAQUIS                                              „ „ „ -~.- 

2.15 
2.15 
2.15 

SAGADAHOC 

SOMERSET  

2.30 
2.15 
2.20 

WASHINGTON                

2.15 

YORK  ■•■» - ••••• .«.••.. •- 

ALLEGANY „ _: ..- 

BALTIMORE 

2.45 
2.05 
2.05 
2.05 
2.05 
2.10 

CECIL ~ 

CHARLES - 

2.05 
2.10 
2.05 
2.10 

FREDERICK ~ - 

GARRETT         _     

2.05 
2.05 

2.05 

HOWARD          

2.05 

KENT                 

2.10 

MONTGOMERY         „ 

2.05 

PRINCE  GEORGE'S ~ ~ 

QUEEN  ANNE'S  „...„ 

SOMERSET    ..!..... _ 

2.05 
2.10 
2.05 
2.10 

2.10 

WASHINGTON 

2.05 

WICOMICO „ 

2.10 

WORCESTER 

2.10 

BALTIMORE  CITY  

2.05 

BARNSTABLE  

2.75 

DUKES ».. 

ESSEX      

2.30 
2.75 
2.75 
2.75 

FRANKLIN   

2.40 

HAMPDEN I „.... 

HAMPSHIRE  .-. 

2.40 
2.40 

2.75 
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Class  1  drtferen- 

County/Parish/City 

Stale 

FIF»S_Code 

tial  adiusted  tor 
location 

NANTUCKET            . .  .„ 

MA 
MA 

25019 
25021 

2.75 

NORFOLK  1- 

2.75 

MA 

25023 

2.75 

Owi   r^^L^    ,,,,,,,,,i ■««■»««»»■»■»••••■■••••••••••••••••••••••■••••••••••••••••••••••••••••••■•••  •••••••"•••■•••••"••••••••••••"••"••■•""•■•• 

MA 

25025 

2.75 

WORCESTER 

MA 
Ml 
Ml 
Ml 

25027 
26001 
26003 
26005 

2.60 

ALCONA 

1.50 

ALGER 

1.60 

ALLEGAN ~ - ~ ■- 

1.80 

ALPENA  .„ ~ ~ - - 

Ml 

26007 

1.35 

ANTRIM - — 

Ml 

26009 

1.35 

ARENAC - ~ 

Ml 

26011 

1.70 

BARAGA M 

Ml 

26013 

1.50 

BARRY  - - 

Ml 

26015 

1.80 

BAY                                       „ 

Ml 
Ml 

26017 
26019 

1.70 

BENZIE ™ „ - " 

1.50 

RPRRIPN                     _ 

Ml 
Ml 

26021 
26023 

1.80 

BRANCH  » 

1.80 

CALHOUN  ~ 

Ml 

26025 

1.80 

CASS _ ..- ~ - 

Ml 

26027 

1.80 

CHARLEVOIX  1 — . 

Ml 

26029 

1.35 

CHEBOYGAN L 

Ml 

26031 

1.35 

Ml 

26033 

1.70 

Ml 

26035 

1.70 

CLINTON „ .. .-. — • 

Ml 

28037 

1.80 

CRAWFORD  ™ —." - 

Ml 

26039 

1.50 

DELTA 

Ml 

26041 

1.60 

l/K^r\lNOwN  ,,„■»,■,»••••*.•««.■••••••••.•••.■•.••••••••••••«•••••••••••••••••••"••••••••••••». •••••^•••••••••"••••••-••••••••••••••> 

Ml 

26043 

1.40 

PATHN                                                                                                                     ...»....» «..»... 

Ml 
Ml 

26045 
26047 

1J0 

EMMET — — ~ - — 

1.35 

(^NE^EF                                                              . ~ _.....„ 

Ml 

26049 

1.85 

GLADWIN ~ - 

Ml 

26051 

1.70 

GOGEBIC -...„ - *• ~ - 

Ml 

26053 

1.40 

GRAND  TRAVERSE  

Ml 

26055 

1.50 

Ml 

26057 

1.70 

HILLSDALE - ~ ~ 

Ml 

26059 

1.80 

HOUGHTON » - ~ 

Ml 

26061 

1.50 

Ml 

26063 

1JS 

Ml 
Ml 

26065 

26067 

1.80 

IO|U|A                                                                                   _....„.... ..._.... ~.    .~ 

1.80 

IOSCO -........„.......—.« -.— 

Ml 

26069 

1.50 

Ml 

26071 

1.40 

ISABELLA ~ -... 

Ml 

26073 

1.70 

JACKSON - ~ 

Ml 

26075 

1.80 

KALAMAZOO  », - 

Ml 

26077 

1.80 

Ml 

26079 

1.50 

KENT • 

Ml 
Ml 
Ml 

26061 
26063 
26065 

1.70 

KEWEENAW                      - 

1.S0 

LAKE  - " 

1.70 

1  APPFR                                                                                             .....„_ 

Ml 

26087 

^M 

LEELANAU - • 

Ml 

26069 

1.50 

Ml 

26091 

^M 

UVINGSTON 

Ml 

26093 

1.85 

1  iicp                                                                                           ..._„ 

Ml 
Ml 
Ml 
Ml 
Ml 
Ml 

26095 
26097 
26099 
26101 
26103 
26105 

1.70 

MACKINAC                                                       

1.70 

MACOMB                                                     

1.85 

MANISTEE 

1J0 

MARQUETTE 

1.50 

MASON  

1.70 

MECOSTA - 

Ml 

26107 

1.70 

MENOMINEE 

Ml 
Ml 

26109 
26111 

1.50 

MIDLAND " 

1.70 

MISSAUKEE - " " 

Ml 

26113 

1.50 

MONROE                               .       „ 

Ml 
Ml 
Ml 
Ml 
Ml 

26115 
26117 
26119 
26121 
26123 

1.85 

1.70 

MONTMORENCY                                                     „ 

1.35 

1.70 

NEWAYGO ~ 

1.70 

OAKLAND  — 

Ml 

26125 

1.85 

OCEANA                                                          - 

Ml 
Ml 
Ml 
Ml 

26127 
26129 
26131 
26133 

1.70 

OGEMAW                              

1.50 

ONTONAGON                                  

1.40 

OSCEOLA  

1.70 
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County/Parish/City    .     _ 

State 

FIPS_Code 

Class  1  differen- 
tial adjusted  for 
location 

OSCODA                             

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MIM 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

MN 

26135 

26137 

26139 

26141 

26143 

26145 

26147 

26149 

26151 

26153 

26155 

26157 

26159 

26161 

26163 

26165 

27001 

27003 

27005 

27007 

27009 

27011 

27013 

27015 

27017 

27019 

27021 

27023 

27025 

27027 

27029 

27031 

27033 

27035 

27037 

27039 

27041 

27043 

27045 

27047 

27049 

27051 

27053 

27055 

27057 

27059 

27061 

27063 

27065 

27067 

27069 

27071 

27073 

27075 

27077 

27079 

27081 

270K^ 

27085 

27087 

27089 

27091 

27093 

27095 

27097 

27099 

27101 

27103 

27105 

27107 

27109 

27111 

1.50 

OTSEGO                            

1.35 

OTTAWA                                                       

1.70 

PRESOUE  ISLE                                              

1.35 

ROSCOMMON    _ • 

1.50 

SAGINAW ^ ™ •• 

ST.  CLAIR  _ ~ ~.~ 

ST  JOSEPH 

1.85 
1.85 
1.80 

SANILAC 

1.85 

1.60 

SHIAWASSEE 

1.85 

TUSCOLA „ : —.. 

VAN  BUREN                                          

1.85 
1.80 

WASHTENAW..... - 

WAYNE  „ - 

1.85 
1.85 
1.50 

At  1  t\IN  .••••••«•.■••••••■«•■•••■••••»••■•■••••••••■•«•■■■••••>■•••>•••■•■•■•■•■••■•■■•■••■•••••••••••••■••••■••••••••■■■■••"■■■•■>*"•••■ 

ANOKA •• • ••••• " •..—....•• « 

BECKER - - - 

BELTRAMI „ „ 

BENTON                                            

1.30 
1.60 
1.40 
1.10 
1.50 

BIG  STONE - » 

1.50 
1.60 

CARVER - 

1.60 
1.65 
1.60 

1.30 

CHIPPEWA                                       

1.50 

CHISAGO     ~ 

1.60 

CLAY                       - 

1.40 

CLEARWATER  ..- 

1.10 

CROW  WING  ~ » 

DODGE        

1.65 
1.60 
1.30 
1.60 
1.60 

DOUGLAS     _ 

1.50 

FARIBAULT .". 

1.60 

FILLMORE 

1.60 

FREEBORN „ „ - 

GOODHUE „ 

HENNEPIN                                                

1.60 
1.60 
1.50 
1.60 

1.60 

HUBBARD 

1.30 

1.60 

ITASCA - - 

JACKSON          ._ 

1.30 
1.60 

KANABEC  - 

KANDIYOHI 

1.50 
1.50 

KITTSON 

1.10 

KOOCHICHING 

1.30 

LAC  QUI  PARLE 

1.50 

LAKE 

1.66 

LAKE  OF  THE  WOODS - - 

LE  SUEUR       ~ 

1.10 
1.60 

LINCOLN „ - - 

LYON 

MCLEOD  

1.50 
1.50 
1.60 

1.40 

MARSHALL  

1.10 

1.60 

MEEKER 

1.60 

1.50 

MORRISON ~ 

1.50 

MOWER    

1.60 

MURRAY 

1.60 

NICOLLET 

1.60 

NOBLES  „ 

1.60 

NORMAN  ". 

1.40 

OLMSTED  „... 

1.60 

OTTER  TAIL... „ „ 

1.40 
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County/Parish/City 

State 

FIPS_Cod© 

Class  1  differen- 
tial adjusted  fcx 
kxatkxi 

PENNINGTON            

MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
IMN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 
MS 

27113 
27115 
27117 
27119 
27121 
27123 
27125 
27127 
27129 
27131 
27133 
27135 
27137 
27139 
27141 
27143 
27145 
27147 
27149 
27151 
27153 
27155 
27157 
27159 
27161 
27163 
27165 
27167 
27169 
27171 
27173 
28001 
28003 
28005 
28007 
28009 
28011 
28013 
28015 
28017 
28019 
28021 
28023 
28025 
28027 
28029 
28031 
28033 
28035 
.     28037 
28039 
28041 
28043 
28045 
28047 
28049 
28051 
28053 
28055 
28057 
28059 
28061 
28063 
28065 
28067 
28069 
28071 
28073 
28075 
28077 
28079 
28061 

1.10 

PINE 

1.65 

PIPESTONE ....• 

POLK 

1.60 
1.40 

POPE         - 

1.50 

RAMSEY         • 

1.60 

RED  LAKE 

1.10 

REDWOOD  „ 

RENVILLE  - ~ 

RICE  ~ 

ROV/r\ • ■..•..■•••..■•••••.•••••■«•»•«•••■•■••«■••••••••••••■• •......••••t..«.........m ■■•■.■•••■•■■■•••••• 

ROSEAU » ~ ..- 

ST  LOUIS   

1.60 
1.60 
,     1.60 
1.60 
1.10 
1.65 

SCOTT                                    '■ 

1.60 

SHERBURNE    - 

1.60 

SIBLEY - 

STEARNS ~ 

STEELE : — 

STEVENS ~ 

SWIFT  ™. - 

TODD ..- 

1.60 
1.50 
1.60 
1.50 
1.50 
1.50 

TRAVERSE       ; • .". 

1.50 

WABASHA                             _ 

1.60 

WADENA           .-. 

1.30 

WASECA                                   „ 

1.60 

WASHINGTON - ~ 

WATONWAN - - 

WILKIN - 

1.60 
1.60 
1.40 

WINONA                                       _ 

1.60 

WRIGHT .." 

1.60 

YELLOW  MEDICINE    ~ 

1.50 

ADAMS « 

ALCORN                                                              _       ~~ 

2.85 
2.70 

AMI!  El  ...•..■••.....••••••■••«••••••»•••••••••■•■•••■•••••>•• ......••.••.•..«..■.•«.••.•.•••.••• ..•.....«•..•-... 

ATTALA 

BENTON                    ~ 

2.85 
2.85 
2.70 

BOLIVAR                  - 

2.85 

CALHOUN        " 

2.85 

CARROLL 

2.85 

CHICKASAW    : 

2.85 

CHOCTAW  ^. ~ " 

CLAIBORNE „ — ~ - 

CLARKE                         .". ~ 

2.85 
2.85 
3.10 

CLAY                                  . ; 

2.85 

COAHOMA " 

2.85 

COPIAH 

2.85 

COVINGTON -... - 

DESOTO  - ~ 

FORREST „ 

3.00 
2.85 
3.10 

FRANKLIN                                  i 

2.85 

GEORGE 

3.00 

GREENE                                 

3.10 

GRENADA                                   - 

2.85 

3.00 

HARRISON - ■• 

HINDS  — « " ~ ~ 

HOLMES - -.... ~ " • .— 

HUMPHREYS ~ — •• 

ISSAQUENA ~ ~ 

ITAWAMBA                                             - 

3.00 
2.85 
2.85 
2.85 
2.85 
2.55 

JACKSON         '. ; 

3.00 

JASPER                         

3.10 

JtP  1  tHowN  •••••••••■•■••••••••• >■■••«•■■•■••••••••■•••••••••••»•• •• 

JEFFERSON  DAVIS  ~ 

JONco •••■•■•■ ..•.•..•••••••,••.••«■.••••■••••••••>•«••••>•■••>•••>•■•••••«•••••••••■■••••••••■•••••••••- 

KEMPER  - ~... 

LAFAYkllb - ....- - 

y\MAR 

2.85 
3.00 
3.10 
2.70 
2.85 
3.00 

LAUDERDALE                        

2.70 

LAWRENCE                                   

2.85 

LEAKE - 

2.70 

LEE ., 

2.70 

16198 


Federal  Register / Vol.  64,  No.  63 /Friday,  April  2,  1999 /Proposed  Rules 


County/Parish/City 


LEFLORE  

LINCOLN  

LOWNDES  

MADISON 

MARION  

MARSHALL  

MONROE  

MONTGOMERY 

NESHOBA  

NEWTON 

NOXUBEE  

OKTIBBEHA 

PANOLA  

PEARL  RIVER  ... 

PERRY  

PIKE  


PONTOTOC  

PRENTISS 

QUITMAN  

RANKIN  

SCOTT  

SHARKEY  

SIMPSON  

SMITH 

STONE  

SUNFLOWER 

TALLAHATCHIE  ^.... 

TATE  ».... 

TIPPAH 

TISHOMINGO  

TUNICA  

UNION  

WALTHALL 

WARREN  

WASHINGTON  ........ 

WAYNE  

WEBSTER „. 

WILKINSON  

WINSTON 

YALOBUSHA  

YAZOO 

ADAIR 

ANDREW  

ATCHISON  „.... 

AUDRAIN  

BARRY  

BARTON „.. 

BATES ; 

BENTON  

BOLLINGER  

BOONE 

BUCHANAN  

BUTLER  

CALDWELL  

CALLAWAY  

CAMDEN  

CAPE  GIRARDEAU 

CARROLL 

CARTER  

CASS 

CEDAR  

CHARITON „ 

CHRISTIAN  „ 

CLARK 

CLAY 

CUNTON 

COLE 

COOPER  ^ 

CRAWFORD  ...J.:... 

DADE 

DALLAS -.... 

DAVIESS  


Class  1  differen- 

State 

FIPS_Code 

tial  adjusted  for 
location 

MS 

28083 

2.85 

MS 

28085 

2.85 

MS 

28087 

2.70 

MS 

28089 

2.85 

MS 

28091 

3.00 

MS 

28093 

2.85 

MS 

28095 

2.70 

MS 

28097 

2.85 

MS 

28099 

2.70 

M& 

28101 

2.70 

MS 

28103 

2.70 

MS 

28105 

2.70 

MS 

28107 

2.85' 

MS 

28109 

3.00 

MS 

28111 

3.10 

MS 

28113 

2.85 

MS 

28115 

2.85 

MS 

28117 

2.70 

MS 

28119 

2.85 

MS 

28121 

2.85 

MS 

28123 

2.70 

MS 

28125 

2.85 

MS 

28127 

2.85 

MS 

28129 

3.00 

MS 

28131 

3.00 

MS 

28133 

2.85 

MS 

28135 

2.85 

MS 

28137 

Z85 

MS 

28139 

2.70 

MS 

28141 

2.50 

MS 

28143 

2.85 

MS 

28145 

2.70 

MS 

28147 

2.85 

MS 

28149 

2.85 

MS 

28151 

2.85 

MS 

28153 

3.10 

MS 

28155 

2.85 

MS 

28157 

2.85 

MS 

28159 

2.70 

MS 

28161 

2.85 

MS 

28163 

2.85 

MO 

29001 

1.90 

MO 

29003 

1.90 

MO 

29005 

1.90 

MO 

29007 

2.00 

MO 

29009 

1.70 

MO 

29011 

1.70 

MO 

29013 

1.70 

MO 

29015 

1.90 

MO 

29017 

2.10 

MO 

29019 

2.00 

MO 

29021 

1.90 

MO 

29023 

2.10 

MO 

29025 

1.90 

MO 

29027 

2.00 

MO 

29029 

1.90 

MO 

29031 

2.10 

MO 

29033 

1.90 

MO 

29035 

2.10 

MO 

29037 

1.90 

MO 

29039 

1.70 

MO 

29041 

1.90 

MO 

29043 

1.70 

MO 

29045 

1.90 

MO 

29047 

1.90 

MO 

29049 

1.90 

MO 

•     29051 

2.00 

MO 

29053 

1.90 

MO 

29055 

1.90 

MO 

29057 

1.70 

MO 

29059 

1.70 

MO 

29061 

1.90 
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Ck)unty/Parish/City 


DE  KALB  

DENT 

DOUGLAS 

DUNKLIN 

FRANKLIN 

GASCONADE 

GENTRY 

GREENE  

GRUNDY  

HARRISON  .... 

HENRY  

HKJKORY 


HOLT 

HOWARD 
HOWELL  . 


IRON 

JACKSON  

JASPER  

JEFFERSON  

JOHNSON „ 

KNOX  

LACLEDE  

LAFAYETTE  

LAWRENCE  

LEWIS  

UNCOLN 

UNN  

LIVINGSTON 

MCDONALD  

MACON  

MADISON „... 

MARIES 

MARK)N  

MERCER  

MILLER 

MISSISSIPPI  

MONITEAU 

MONROE  

MONTGOMERY  .... 

MORGAN  

NEW  MADRID 

NEWTON 

NODAWAY 

OREGON  

OSAGE  

OZARK  

PEMISCOT ., 

PERRY  

PETTIS 

PHELPS  

PIKE  

PLATTE  

POLK 

PULASKI  

PUTNAM 

RALLS  

RANDOLPH  

REYNOLDS  

RIPLEY  

ST.  CHARLES 

ST.  CLAIR  

STE.  GENEVIEVE 
ST.  FRANCOIS  .... 

ST.  LOUIS 

SALINE 

SCHUYLER  

SCOTLAND 

SCOTT  

SHANNON  

SHELBY 

STODDARD 


State 


MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 


F[PS_Code 


Class  I  differen- 
tial adjusted  for 
location 


29063 

1.90 

29065 

.1.90 

29067 

1.70 

29069 

2.35 

29071 

2.00 

29073 

2.00 

29075 

1.90 

29077 

1.70 

29079 

1.90 

29061 

1.90 

29063 

1.70 

29065 

1.70 

29067 

1.90 

29069 

1.90 

29091 

1.90 

29093 

2.10 

29095 

1.90 

29097 

1.70 

29099 

2.10 

29101 

1.90 

29103 

1.90 

29105 

1.70 

29107 

1.90 

29109 

1.70 

29111 

1.90 

29113 

2.00 

29115 

1.90 

29117 

1.90 

29119 

1.70 

29121 

1.90 

29123 

2.10 

29125 

1.90 

29127 

2.00 

29129 

1.90 

29131 

1.90 

29133 

2.10 

29135 

2.00 

29137 

2.00 

29139 

2.00 

29141 

1.90 

29143 

2.35 

29145 

1.70 

29147 

1.90 

29149 

2.10 

29151 

2.00 

2Sf153 

1.90 

29155 

2.35 

29157 

2.10 

29159 

1.90 

29161 

1.9Q 

29163 

2.W 

29165 

1.90 

29167 

1.70 

29169 

1.90 

29171 

1.90 

29173 

2.00 

29175 

1.90 

29177 

1.90 

29179 

2.10 

29181 

2.10 

29183 

2.00 

29185 

1.70 

29186 

2.10 

29187 

2.10 

29189 

2.10 

29195 

1.90 

29197 

1.90 

29199 

1.90 

29201 

2.10 

29203 

1.90 

29205 

1.90 

29207 

2.10 
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County/Parish/Crty 


STONE  

SULLIVAN  

TANEY  

TEXAS  

VERNON 

WARREN 

WASHJNGTON 

WAYNE - 

WEBSTER _ 

WORTH -..„ 

WRIGHT 

ST.  LOUIS  CITY 

BEAVERHEAD  

BIG  HORN 

BLAINE 

BROADWATER 

CARBON 

CARTER - 

CASCADE  ... 

CHOUTEAU  

CUSTER  

DANIELS  

DAWSON 

DEER  LODGE 

FALLON 

FERGUS 

FLATHEAD - 

GALLATIN  

GARFIELD 

GLACIER  

GOLDEN  VALLEY 

GRANITE 

HILL  

JEFFERSON  „ 

JUDITH  BASIN „ 

LAKE  

LEWIS  AND  CLARK  

LIBERTY 

LINCOLN  

MCCONE 

MADISON _ 

MEAGHER  

MINERAL 

MISSOULA  

MUSSELSHELL  

PARK .'. 

PETROLEUM  

PHILLIPS _ , 

PONDERA 

POWDER  RIVER  „......, 

POWELL 

PRAIRIE 

RAVALLI  

RICHLAND  

ROOSEVELT 

ROSEBUD „... 

SANDERS  „ 

SHERIDAN  „ 

SILVER  BOW  

STILLWATER  

SWEET  GRASS 

TETON  

TOOLE  

TREASURE 

VALLEY  ,. 

WHEATLAND  ..„ 

WIBAUX  

YELLOWSTONE  

YELLOWSTONE  NATIONAL  PARK 

ADAMS  

ANTELOPE  „ 

ARTHUR 


MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
NE 
NE 
NE 


FIPS_Code 


29209 
29211 
29213 
29215 
29217 
29219 
29221 
29223 
29225 
29227 
29229 
29510 


Class  I  differen- 
tial adjusted  for 
location 


1.70 
1.90 
1.70 
1.90 
1.70 
2.00 
2.10 
2.10 
1.70 
1.90 
1.70 
2.10 


30001 

1.40      1 

30003 

1.50      1 

30005 

1.65 

30007 

1.40 

30009 

1.40 

30011 

1.40 

30013 

1.75 

30015 

1.75 

30017 

1.50 

30019 

1.50 

30021 

1.50 

30023 

1.40 

30025 

1.40 

30027 

1.65 

30029 

1.50 

30031 

1.40 

30033 

1.65 

30035 

1.65 

30037 

1.65 

30039 

1.65 

30041 

1.75 

30043 

1.40 

30045 

1.66 

30047 

1.50 

30049 

1.65 

30051 

1.75 

30053 

1.50 

30055 

1.50 

30057 

1.40 

30059 

1.40 

30061 

1.50 

30063 

1.50 

30065 

1.65 

30067 

1.40 

30069 

1.65 

30071 

1.65 

30073 

1.65 

30075 

1.40 

30077 

1.65 

30079 

1.50      i 

30081 

1.65      1 

30083 

1.50 

30085 

1.50 

30087 

1.50 

30089 

1.50 

30091 

1.50 

30093 

1.40 

30095 

1.40 

30097 

1.40 

30099 

1.65 

30101 

1.65 

30103 

150 

30105 

1.65 

30107 

1.65 

30109 

1.40 

30111 

1.65 

30113 

1.40 

31001 

1.60 

31003 

1.60 

31005 

1.40 
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County/Parish/City 


BANNER  

BLAINE 

BCX)NE 

BOX  BUTTE  ... 

BOYD  

BROWN 

BUFFALO  

BURT 

BUTLER  

CASS 

CEDAR  

CHASE  

CHERRY  

CHEYENNE  .... 

CLAY  

COLFAX  

CUMING  

CUSTER  

DAKOTA  

DAWES  

DAWSON  

DEUEL 

DIXON  

DODGE  

DOUGLAS  

DUNDY  

FILLMORE 

FRANKLIN 

FRONTIER  

FURNAS  

GAGE 

GARDEN  

GARFIELD 

GOSPER  

GRANT  

GREELEY  

HALL 

HAMILTON  

HARLAN  

HAYES  

HITCHCOCK  .. 

HOLT 

HOOKER  

HOWARD  

JEFFERSON  .. 

JOHNSON  

KEARNEY  

KEITH  

KEYA  PAHA  ... 

KIMBALL  

KNOX  

LANCASTER  .. 

LINCOLN  

LOGAN  

LOUP 

MCPHERSON 

MADISON 

MERRICK 

MORRILL 

NANCE  

NEMAHA  

NUCKOLLS  ... 

OTOE  

PAWNEE  

PERKINS 

PHELPS  

PIERCE  

PLATTE  

POLK  

RED  WILLOW 
RICHARDSON 
ROCK  


NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

HE 

NE 

NE 


FIPS_Code 


Class  i  differen- 
tial adjusted  for 
location 


31007 

1.40 

31009 

1^ 

31011 

1.60 

31013 

1.40 

31015 

1.50 

31017 

1.50 

31019 

1.60 

31021 

1.80 

31023 

1.80 

31025 

1.90 

31027 

1.60 

31029 

1.50 

31031 

1.40 

31033 

1.40 

31035 

1.80 

31037 

1.80 

31039 

1.80 

31041 

1.50 

31043 

1.80 

31045 

1.40 

31047 

1.60 

31049 

1.40 

31051 

1.60 

31053 

1.80 

31055 

1.90 

31057 

1.60 

31059 

1.80 

31061 

1.60 

31063 

1.60 

31065 

1.60 

31067 

1.90 

31069 

1.40 

31071 

1.50 

31073 

1.60 

31075 

1.40 

31077 

1.60 

31079 

1.60 

31081 

1.80 

31083 

1.60 

31085 

1.60 

31087 

1.60 

31089 

1.50 

31091 

1.40 

31093 

1.60 

31095 

1.80 

31097 

1.90 

31099 

1.60 

31101 

1.40 

31103 

1.50 

31105 

1.40 

31107 

1.60 

31109 

1.80 

31111 

1.50 

31113 

1.50 

31115 

1.50 

31117 

1.50 

31119 

1.60 

31121 

1.60 

31123 

1.40 

31125 

1.60 

31127 

1.90 

31129 

1.60 

31131 

1.90 

31133 

1.90 

31135 

1.50 

31137 

1.60 

31139 

1.60 

31141 

1.80 

31143 

1.80 

31145 

1.60 

31147 

1.90 

31149 

1.50 

16202 


Federal  Register / Vol.  64,  No.  63 /Friday,  April  2,  1999 /Proposed  Rules 


County/Parish/City 

State 

FIPS    Code 

Class  1  differen- 
tial adjusted  for 
location 

SALINE                                                            

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NM 

NM 

NM 

NM 

NM 

NM 

31151 

31153 

31155 

31157 

31159 

31161 

31163 

31165 

31167 

31169 

31171 

31173 

31175 

31177 

31179 

31181 

31183 

31185 

32001 

32003 

32005 

32007 

32009 

32011 

32013 

32015 

32017 

32019 

32021 

32023 

32027 

32029 

32031 

32033 

32510 

33001 

33003 

33005 

33007 

33009 

33011 

33013 

33015 

33017 

33019 

34001 

34003 

34005 

34007 

34009 

34011 

34013 

34015 

34017 

34019 

34021 

34023 

34025 

34027 

34029 

34031 

34033 

34035 

34037 

34039 

34041 

35001 

35003 

35005 

35006 

35007 

35009 

1.80 

SARPY                                                 

1.90 

SAUNDERS       

1.80 

SCOTTS  BLUFF                                           

1.40 

SEWARD                                        

1.80 

SHERIDAN 

1.40 

SHERMAN       

1.60 

SIOUX         

1.40 

STANTON                                       

1.60 

THAYER  - "..." 

THOMAS            - 

1.80 
1.40 

THURSTON „ _ 

VALLEY  - » 

WASHINGTON - 

WAYNE  

1.80 
1.60 
1.90 
1.60 

WEBSTER - 

1.60 

WHEELER "-• 

1.60 

YORK - - 

CHURCHILL             " 

T.80 
1.40 

CLARK - 

DOUGLAS „ - 

ELKO 

ESMEHALDA 

2.25 
1.20 
1.40 
1.50 

EUREKA 

1.40 

HUMBOLDT  ' 

LANDER                            .                

1.40 
1.40 

LINCOLN            

1.80 

LYON                  . 

1.20 

MINERAL - 

120 

NYE .'. 

1.50 

PERSHING - 

1.40 

STOREY  > 

1.20 

WASHOE                               

1.40 

WHITE  PINE  „ 

1.50 

CARSON  CITY         

1.20 

BELKNAP „ 

CARROLL 

2.30 
2.1& 

CHESHIRE  ...i - 

COOS      - - 

2.S0 
1.95 

GRAFTON          

2.15 

HILLSBOROUGH 

2.60 

2.45 

ROCKINGHAM „ 

2.60 

STRAFFORD 

2.45 

SULLIVAN  „ : 

2.30 

ATLANTIC » , 

BERGEN            ~ 

2.2a 
2.50 

BURLINGTON  

2.20 

CAMDEN  ....„ 

2.20 
220 

CUMBERLAND „ 

220 

ESSEX „ „ 

GLOUCESTER — 

2.50 
220 
2.50 

HUNTERDON _ 

2.30 

MERCER  ~ 

2.30 

MIDDLESEX 

2.30 

2.30 

MORRIS 

2.30 

PASSAIC 

2.30 
2.50 

SALEM  

2.20 

SOMERSET 

2.30 

SUSSEX  

2.30 

UNION    

2.50 

WARREN    ♦ 

2.30 

BERNALILLO  

2.30 

CATRON  :..„ „ „ 

CHAVES «. 

1.90 
1.60 

CIBOLA 

1.90 

COLFAX 

1.90 

CURRY 

1.60 
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County/Parish/City 


DE  BACA  ... 
DONA  ANA 
EDDY 


GRANT  

GUADALUPE 

HARDING 

HIDALGO  

LEA 

LINCOLN  


LOS  ALAMOS 
LUNA 


MCKINLEY 
MORA 


OTERO 

QUAY  

RK)  ARRIBA  .. 
ROOSEVELT . 
SANDOVAL  ... 

SAN  JUAN 

SAN  MIGUEL 

SANTA  FE 

SIERRA  

SOCORRO  .... 

TAOS 

TORRANCE  .. 

UNION 

VALENCIA 

ALBANY  

ALLEGANY .... 
BRONX 

DrW^V^WIC  


Stale 


CATTARAUGUS 

CAYUGA  

CHAUTAUQUA  .. 

CHEMUNG  

CHENANGO  

CLINTON 

COLUMBIA 

CORTLAND 

DELAWARE  

DUTCHESS  

ERIE  

ESSEX  

FRANKUN  

FULTON  „... 

GENESEE  

GREENE  


HAMILTON  ... 
HERKIMER  ... 
JEFFERSON 
KINGS  


LEWIS  

LIVINGSTON  ..... 

MADISON 

MONROE  

MONTGOMERY 

NASSAU  

NEW  YORK 

NIAGARA  


ONEIDA 

ONONDAGA 

ONTARIO  

ORANGE  

ORLEANS  

OSWEGO 

OTSEGO  

PUTNAM 

QUEENS  

RENSSELAER  ... 

RICHMOND 

ROCKLAND 

ST.  LAWRENCE 


NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 


NM 


NM 
NM 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 


FIPS_Code 


Class  I  differen- 
tial adjusted  for 
location 


35011 

1.60 

35013 

1.60 

35015 

1.60 

35017 

1.60 

35019 

1.90 

35021 

1.90 

35023 

1.60 

35025 

1.60 

35027 

1.90 

35028 

2.30 

35029 

1.60 

35031 

1.90 

35033 

1.90 

35035 

1.60 

35037 

1.60 

35039 

Z20 

35041 

1.60 

35043 

2J0 

35045 

2.20 

35047 

1.90 

35049 

2.30 

35051 

1.90 

35053 

1.90 

35055 

1.90 

35057 

1.90 

35059 

1.90 

35061 

1.90 

36001 

2.15 

36003 

1.85 

36005 

2.50 

36007 

1.90 

36009 

1.60 

36011 

1.85 

36013 

1.60 

36015 

1.85 

36017 

1.85 

36019 

1.95 

36021 

2.15 

36023 

1.85 

36025 

2.15 

36027 

2.30 

36029 

1.85 

36031 

2.05 

36033 

1.85 

36035 

2.05 

36037 

1.85 

36039 

2.15 

36041 

1.95 

36043 

1.95 

36045 

1.85 

36047 

2.50 

36049 

1.85 

36051 

1.85 

36053 

1.85 

36055 

1.85 

36057 

2.05 

36059 

2.50 

36061 

2.50 

36063 

1.85 

36065 

1.85 

36067 

1.85 

36069 

1.85 

36071 

2.30 

36073 

1.85 

36075 

1.85 

36077 

1.95 

36079 

2.30 

36061 

2.50 

36083 

2.15 

36085 

2.50 

36087 

2.50 

36089 

1.85 
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County/Parish/City 

State 

FIPS    Code 

Oass  1  differen- 
tial adjusted  for 
location 

SARATOGA                           

NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NO 
NC 
NO 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 

36091 
36093 
36095 
36097 
36099 
36101 
36103 
36105 
36107 
36109 
36111 
36113 
36115 
36117 
36119 
36121 
36123 
37001 
37003 
37005 
37007 
37009 
37011 
37013 
37015 
37017 
37019 
37021 
37023 
37025 
37027 
37029 
37031 
37033 
370a'> 
37037 
37039 
37041 
37043 
37045 
37047 
37049 
37051 
37053 
37055 
37057 
37059 
37061 
37063 
37065 
37067 
37069 
37071 
37073 
37075 
37077 
37079 
37081 
37083 
37085 
37087 
37089 
37091 
37093 
37095 
37097 
37099 
37101 
37103 
37105 
37107 
37109 

2.05 

SCHENECTADY 

2.1S 

SCHOHARIE , 

2.05 

SCHUYLER      

1.85 

SENECA 

1.85 

STEUBEN  

1.85 

2.50 

SULLIVAN 

2.15 

TIOGA               

1.90 

TOMPKINS » ..- 

1.85 

ULSTER              

2.15 

WARREN            .    ..„ 

1.95 

WASHINGTON  * _ 

2.06 

WAYNE  _ „ - 

WESTCHESTER    - 

1.85 
2.50 

WYOMING -. 

1.85 

YATES 

1.85 

ALAMANCE                         

2.35 

ALEXANDER      

2.35 

ALLEGHANY    

2.35 

ANSON  „ ^ 

ASHE       

2.SS 
2.25 

BERTIE      „ 

2.25 
2.65 
2.66 

BLADEN       ^ 

2.80 

BRUNSWICK 

2M 

BUNCOMBE  

2.55 

BURKE 

2.35 

CABARRUS 

2.55 

CALDWELL  » 

^35 

CARTERET  „ _ 

CASWELL  

2.55 
Z85 
2.35 

CATAWBA „ 

2.35 

CHATHAM 

2.35 

CHOWAN        

2.56 
2.55 

CLAY  

2.55 

CLEVELAND  „ 

2.55 

COLUMBUS  .V. 

aoo 

CRAVEN „ 

2.85 

CUMBERLAND  _ 

2.80 

CURRITUCK    

2.55 

DARE 

2.65 

DAVIDSON ^ 

2.35 

DAVIE _ 

2.35 

DUPLIN 

2.85 

DURHAM 

2.35 

EDGECOMBE  .... 

2.65 

FORSYTH  

2.35 

FRANKLIN 

2.55 

GASTON 

2.55 

GATES  

2.55 

GRAHAM _ 

*         2.55 

GRANVILLE - 

2.55 

GREENE _ 

2.65 

GUILFORD 

2.35 

HALIFAX „ „ 

2JS6 
2.55 

HAYWOOD 

2.55 

HENDERSON 

2.55 

HERTFORD  

2.55 

HOKE 

2.80 

HYDE 

2.65 

IREDELL 

2.35 

JACKSON 

2.55 

JOHNSTON 

2.65 

JONES  

2.85 

2.55 

LENOIR  „ 

2.85 

LINCOLN  _ 

2.35 
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County/Parish/City 

State 

FIPS    Code 

Class  1  differen- 
tial adjusted  for 
kx:atlon 

MCDOWELL 

NO 

NO 

NO 

NC 

NO 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NO 

NO 

ND 

NO 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

NO 

ND 

37111 

37113 

37115 

37117 

37119 

37121 

37123 

37125 

37127 

37129 

37131 

37133 

37135 

37137 

37139 

37141 

37143 

37145 

37147 

37149 

37151 

37153 

37155 

37157 

37159 

37161 

37163 

37165 

37167 

37169 

37171 

37173 

37175 

37177 

37179 

37181 

37183 

37185 

37187 

37189 

37191 

37193 

37195 

37197 

37199 

38001 

38003 

38005 

38007 

38009 

38011 

38013 

38015 

38017 

38019 

38021 

38023 

38025 

38027 

38029 

38031 

38033 

38035 

38037 

38039 

38041 

38043 

38045 

38047 

38049 

38051 

38053 

2.35 

MACON                          . ~ 

2.55 

MADISON                             

2.25 

MARTIN • 

2.65 

Mecklenburg                 „ 

2.55 

MITCHELL ■ 

2.25 

MONTGOMERY » - 

MOORE                                                _ 

2.55 
2.55 

NASH : — — " 

NEW  HANOVER - ■ 

2.65 
2.85 

NORTHAMPTON  „ - ■; 

ONSLOW 

2.55 
2.85 

ORANGE • 

2.35 

PAMLICO                                                       " • 

2.85 

PASQUOTANK                                      i 

2.55 

PENDER - ~ - 

PERQUIMANS                           .  • 

2.85 
2.55 

PERSON ~ 

2.35 

pnr " •• 

2.65 

POLK                                 „ , 

2.55 

RANDOLPH                                                        

2.35 

2.55 

ROBESON -•• 

ROWAN - - — - 

3.00 
2.35 
2.35 
2.55 
2.80 

2.80 

STANLY - .'. 

STOKES " 

SURRY - ~ 

TRANSYLVANIA 

2.55 
2.35 
2.35 
2.25 
2.55 

TYRRELL • • - •"■•• 

2.65 

UNION                                    ■ " • 

2.55 

2.55 

WAKE                           .           

2.55 

WASHINGTON 

2.55 
2.65 

WATAUGA - • 

2.25 

WAYNE  „ ..- 

2.65 
2.35 

WILSON                                                               • "•" 

2.65 

2.35 

YANCEY 

2.25 

1.40 

BARNES ~ - • 

RILLINGS 

1.40 
1.40 
1.40 

1.40 

.BOWMAN 

1.40 

1.40 

BURLEIGH                                            • 

1.40 

1.40 

CAVALIER 

1.40 

niv/IDE                                                 .....1 

1.40 
1.40 

1.40 

EDDY                                    

1.40 

1.40 

FOSTER                                               • 

1.40 

1.40 

r^RAND  FORKQ 

1.40 

1.40 

r^Rlf^t^fi 

1.40 

1.40 

KIDDER                                                                

1.40 

1.40 

LOGAN                                  ?. "~ 

1.40 

MCHENRY  ; ; 

MCINTOSH        ~ ~. - 

1.40 
1.40 

1.40 
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County/Parish/Cily 

State 

FIPS_Code 

Class  1  differen- 
tial adjusted  for 
location 

MCLEAN           

ND 
ND 
NO 
ND 
ND 
ND 
ND 
NO 
NO 
NO 
NO 
NO 
ND 
ND 
ND 
ND 
NO 
ND 
NO 
ND 
ND 
ND 
NO 
NO 
ND 
NO 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 

38055 
38057 
38059 
38061 
38063 
38065 
38067 
38069 
38071 
38073 
38075 
38077 
38079 
38081 
38083 
38085 
38087 
38089 
38091 
38093 
38095 
38097 
38099 
38101 
38103 
38105 
39001 
39003 
39005 
39007 
39009 
39011 
39013 
39015 
39017 
39019 
39021 
39023 
39025 
39027 
39029 
39031 
39033 
39035 
39037 
39039 
39041 
39043 
39045 
39047 
39049 
39051 
39053 
39055 
39057 
39059 
39061 
39063 
39065 
39067 
39069 
39071 
39073 
39075 
39077 
39079 
39081 
39083 
39085 
39087 
39089 
39091 

1.40 

MORTON  ...!!...;"!"."..! '. 

MOUNTRAIL 

1.40 
1.40 
1.40 

NELSON     - 

1.40 

OLIVER  ...._ „ 

PEMBINA 

1.40 
1.40 

PIERCE 

1.40 

DAMCEV 

1.40 

RANSOM 

1.40 

RENVILLE    

1.40 

RICHLAND  -.. 

1.40 

ROLETTE /. 

1.40 

SARGENT 

1.40 

SHERIDAN „ 

olCJUX   ••••••••••••■•••••■•••••••• ••••• • ••■•• 

SLOPE „ 

STARK  

1.40 
1.40 
1.40 
1.40 

STEELE    

1.40 

STUTSMAN 

1.40 

1.40 

TRAILL    

1.40 

WAI  ^H 

1.40 

WARD  - 

1.40 

WELLS  .:.. - 

1.40 

WILLIAMS  - « 

ADAMS 

1.40 
2.05 

ALLEN       ~. 

2.00 

ASHLAND 

2.00 

ASHTABULA    

2.00 

ATHENS   

2.00 

AUGLAIZE 

2.00 

2.00 

BROWN „..._ 

BUTLER 

2.05 
2.05 

CARROLL 

1.95 

CHAMPAIGN 

2.00 

CLARK 

2.00 

CLERMONT -. 

2.05 
2.06 

COLUMBIANA ., •...«. 

1.96 

COSHOCTON  

1.95 

CRAWFORD 

2.00 

CUYAHOGA „ „... 

DARKE  _ 

2.00 
2.00 

DEFIANCE  

1.80 

DELAWARE 

2.00 
2.00 
2.00 
2.00 

FRANKLIN „ 

ZOO 

FULTON 

1.85 

GALLIA  „ 

2.20 

GEAUGA  

2.00 

GREENE  

2.00 

2.00 

HAMILTON 

2.05 

HANCOCK.... 

2.00 

HARDIN  

2.00 

HARRISON 

1.95 

HENRY  ..i„.._ 

HIGHLAND .; 

1.85 
2.06 

HOCKING 

2.00 

HOLMES  

1.95 

HURON : > 

2.00 

JACKSON 

2.05 

JEFFERSON  

1.95 

KNOX  :. 

2.00 

LAKE  

2.00 

LAWRENCE 

2.20 

LICKING  > .". 

2.00 

LOGAN 

2.00 
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County/ParishADity 


OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 

PICKAWAY OH 

OH 


LORAIN  

LUCAS  

MADISON  ... 
MAHONING 

MARION  

MEDINA 

MEIGS  

MERCER  .... 

MIAMI .; 

MONROE  ... 


MONTGOMERY 

MORGAN  

MORROW  

MUSKINGUM  .... 

NOBLE  

OTTAWA  

PAULDING  

PERRY 


PIKE  

PORTAGE 

PREBLE  

PUTNAM  

RICHLAND  

ROSS  

SANDUSKY  

SCIOTO 

SENECA  

SHELBY  ....: 

STARK 

SUMMIT  

TRUMBULL  

TUSCARAWAS 


UNK)N  

VAN  WERT 

VINTON  

WARREN  .... 


WASHINGTON 

WAYNE  

WILLIAMS  

WOOD 

WYANDOT  

ADAIR 

ALFALFA  

ATOKA  


BEAVER 

BECKHAM  .... 

BLAINE 

BRYAN  

CADDO  

CANADIAN  ... 

CARTER  

CHEROKEE  . 
CHOCTAW  ... 
CIMARRON  .. 
CLEVELAND 

COAL 

COMANCHE . 

COTTON  

CRAIG  

CREEK  

CUSTER  

DELAWARE  . 

DEWEY  

ELLIS 

GARFIELD  .... 

GARVIN 

GRADY  

GRANT , 

GREER  ......... 

HARMON 

HARPER  


State 


OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 


FIPS_Co<Je 


Class  I  diffefen- 

tial  adjusted  for 

location 


39093 

2.00 

39095 

^JBS 

39097 

2.00 

39099 

1.96 

39101 

2.00 

39103 

2.00 

39105 

2.06 

39107 

2.00 

39109 

2.00 

39111 

2.00 

39113 

2.00 

39115 

2.00 

39117 

2.M 

39119 

2.00 

39121 

2.00 

39123 

1.86 

39125 

1.80 

39127 

2.00 

39129 

2.00 

39131 

2.05 

39133 

2.00 

39135 

2.00 

39137 

2.00 

39139 

2.00 

39141 

2.05 

39143 

2.00 

39145 

2.05 

39147 

2.00 

39149 

2.00 

39151 

1.95 

39153 

2.00 

39155 

2.00 

39157 

1.95 

39159 

2.00 

39161 

2.00 

39163 

2.05 

39165 

2.05 

39167 

2.00 

39169 

1.95 

39171 

1.80 

39173 

1.85 

39175 

2.00 

40001 

1.90 

40003 

1.90 

40005 

1.95 

40007 

1.90 

40009 

1.90 

40011 

1.90 

40013 

1.95 

40015 

1.90 

4001-7 

1.90 

40019 

1.95 

40021 

1.90 

40023 

1.95 

40025 

1.90 

40027 

1.90 

40029 

1.95 

40031 

1.95 

40033 

1.95 

40035 

1.70 

40037 

1.90 

40039 

1.90 

40041 

1.70 

40043 

1.90 

40045 

1.90 

40047 

1.90 

40049 

1.95 

40051 

1.90 

40053 

1.90 

40055 

1.95 

40057 

1.95 

40059 

1.90 

16208 


Federal  Register /Vol.  64,  No.  63 /Friday,  April  2,  1999 /Proposed  Rules 


County/Parish/City 

State 

FIPS_Code 

Class  1  differen- 
tial adjusted  for 
location 

HASKELL 

OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 

40061 
40063 
40065 
40067 
40069 
40071 
40073 
40075 
40077 
40079 
40081 
40083 
40085 
40087 
40089 
40091 
40093 
40095 
40097 
40099 
40101 
40103 
40105 
40107 
40109 
40111 
40113 
40115 
40117 
40119 
40121 
40123 
40125 
40127 
40129 
40131 
40133 
40135 
40137 
40139 
40141 
40143 
40145 
40147 
40149 
40151 
40153 
41001 
41003 
41005 
41007 
41009 
41011 
41013 
41015 
41017 
41019 
41021 
41023 
41025 
41027 
41029 
41031 
41033 
41035 
41037 
41039 
41041 
41043 
41045 
41047 
41049 

1.90 

HUGHES 

1.90 

JACKSON 

1.95 

JEFFERSON '. 

JOHNSTON 

1.95 
1.95 

KAY                           

1.90 

KINGFISHER    

1.90 

KIOWA       

1.95 

LATIMER 

1.90 

LE  FLORE 

1.90 

1.90 

LOGAN   - 

1.90 

LOVE ~ 

1.95 

MCCLAIN  

1.90 

MCCURTAIN  

^.9& 

MCINTOSH  ....: 

1.90 

MAJOR  

1.90 

MARSHALL 

1.95 

MAYES 

1.70 

MURRAY  „ 

1.95 

MUSKOGEE 

1.90 

NOBLE    „ 

1.90 

NOWATA „ - 

OKFUSKEE  ; 

1.70 
1.90 

OKLAHOMA 

1.90 

OKMULGEE  

1.90 

OSAGE  

1.90 

OTTAWA  „ 

1.70 

PAWNEE  > _ 

1.90 
1.90 

PITTSBURG  ; 

1.90 

1.95 

POTTAWATOMIE  

PUSHMATAHA 

1.90 
1.95 

ROGER  MILLS 

1.90 

ROGERS  ". 

1.70 

SEMINOLE ; 

1.90 

SEQUOYAH  

1.90 

STEPHENS  

1.95 

TEXAS  

1.90 

TILLMAN  

1.95 

TULSA  

1.90 

WAGONER 

1.90 

WASHINGTON _ 

1.70 

TV  r^  Oil  1  1  /^     >• •••■■*>•■•■••■•••■•■■■■•••••■■■•■•••••■•■••••••••■■••••■••••••■■•••••••■••••••■•••••■■•••••••••*■••••■»■■■•••■■■■■■••■•■■•••■■•■ 

uurtrtnuu  Ann 

1.90 
1.90 
1.90 

1.35 

BENTON „ 

1.55 

CLACKAMAS  - 

1.45 

CLATSOP 

1.45 

COLUMBIA „ 

1.45 

^or»c 

1.70 

C'orv^K 

1.30 

CURRY „ 

1.86 

DESCHUTES 

1.55 

DOUGLAS  

1.70 

1.30 

GRANT ; „ 

1.35 

HARNEY 

1.35 

HOOD  RIVER 

1.45 

JEFFERSON  '. 

1.85 
1  30 

JOSEPHINE 

1.85 

KLAMATH 

1.70 

LAKE  

1.55 

1.55 

LINCOLN  

1.55 

LINN 

1.55 

MALHEUR  

1.35 

MARION .1 

1.45 

MORROW  

1.30 
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County/Parish/City 


MULTNOMAH  

POLK 

SHERMAN 

TILLAMOOK  

UMATILLA  

UNION  

WALLOWA  „.... 

WASCO 

WASHINGTON 

WHEELER 

YAMHILL  

ADAMS  

ALLEGHENY  

ARMSTRONG  

BEAVER  

BEDFORD  

BERKS 

BLAIR  

BRADFORD  

BUCKS  

BUTLER  - 

CAMBRIA  

CAMERON  

CARBON  

CENTRE  

CHESTER  

CLARION 

CLEARFIELD  

CLINTON 

COLUMBIA 

CRAWFORD  

CUMBERLAND  

DAUPHIN  

DELAWARE  

ELK 

ERIE  

FAYETTE  

FOREST  

FRANKLIN 

FULTON  

GREENE  

HUNTINGDON  

INDIANA  

JEFFERSON  ..„.. 

JUNIATA 

LACKAWANNA  

LANCASTER 

LAWRENCE  : 

LEBANON  

LEHIGH  

LUZERNE  

LYCOMING  

MCKEAN  

MERCER  

MIFFLIN 

MONROE 

MONTGOMERY 

MONTOUR  

NORTHAMPTON  

NORTHUMBERUVND 

PERRY  „. 

PHILADELPHIA 

PIKE  

POTTER  

SCHUYLKILL 

SNYDER  

SOMERSET  

SULLIVAN  

SUSQUEHANNA  

TIOGA  

UNION  

VENANGO 


FIPS  Code 


OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 


Class  I  differen- 
tial adjusted  for 
location 


41051 

1.45 

41053 

1.45 

41055 

1.30 

41057 

1.45 

41059 

1.35 

41061 

1.35 

41063 

1.35 

41065 

1.30 

41067 

1.45 

41069 

1.30 

41071 

1.45 

42001 

^05 

42003 

1.95 

42005 

1.95 

42007 

1.95 

42009 

2.05 

42011 

2.05 

42013 

2.05 

42015 

1.90 

42017 

2.10 

42019 

1.95 

42021 

2.05 

42023 

1.95 

42025 

2.10 

42027 

2.00 

42029 

2.10 

42031 

1.95 

42033 

1.95 

42035 

2.00 

42037 

2.00 

42039 

1.75 

42041 

2.05 

42043 

2.05 

42045 

2.20 

42047 

1.95 

42049 

1.75 

42051 

1.95 

42053 

1.75 

42055 

2.05 

42057 

2.05 

42059 

1.95 

42061 

2.05 

42063 

1.95 

42065 

1.95 

42067 

2.00 

42069 

2.00 

42071 

2.05 

42073 

1.95 

42075 

2.05 

42077 

2.10 

42079 

2.00 

42081 

2.00 

42083 

1.85 

42085 

1.75 

42087 

2.00 

42089 

2.10 

42091 

2.10 

42093 

2.00 

42095 

2.10 

42097 

2.00 

42099 

2.05 

42101 

2.20 

42103 

2.15 

42105 

1.90 

42107 

2.05 

42109 

2.00 

42111 

2.05 

42113 

2.00 

42115 

1.90 

42117 

1.90 

42119 

2.00 

42121 

1.75 
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County/Parish/City 

State 

FIPS    Code 

Class  1  differen- 
tial adjusted  for 
location 

WARREN 

PA 

PA 

PA 

PA 

PA 

PA 

Rl 

Ri 

Rl 

Rl 

Rl 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SD 

SD 

SD 

SD 

SD 

SD 

SD 

SD 

SD 

SD 

SD 

SD 

SD 

SD 

SD 

42123 

42125 

42127 

42129 

42131 

42133 

44001 

44003 

44005 

44007 

44009 

45001 

45003 

45005 

45007 

45009 

45011 

45013 

45015 

45017 

45019 

45021 

45023 

45025 

45027 

45029 

45031 

45033 

45035 

45037 

45039. 

45041 

45043 

45045 

45047 

45049 

45051 

45053 

45055 

45057 

45059 

45061 

45063 

45065 

45067 

45069 

45071 

45073 

45075 

45077 

45079 

45081 

45083 

45085 

45087 

45089 

45091 

46003 

46005 

46007 

46009 

46011 

46013 

46015 

46017 

46019 

46021 

46023 

46025 

46027 

46029 

46031 

1.60 

WASHINGTON 

1.95 

WAYNE        „ 

2.15 

WESTMORELAND 

1.95 

WYOMING  

2.00 

YORK  

2.05 

BRISTOL  

2.75 

KENT         

2.75 

NEWPORT  

2.75 

PROVIDENCE 

2.75 

WASHINGTON .-. ..... 

2.75 

ABBEVILLE ™ 

AIKEN  „ „ _ 

ALLENDALE  ...» 

2.70 
2.80 
3.10 

ANDERSON  

2.55 

BAMBERG  

3.10 

BARNWELL 

2.80 

BEAUFORT  

3.10 

BERKELEY  

3.00 

CALHOUN  _ 

2.80 

CHARLESTON 

310 

CHEROKEE 

2.55 

CHESTER  

2.70 

CHESTERFIELD  

2.70 

CLARENDON  

2.80 

COLLETON  _ _ 

DARLINGTON  ...._. „ „ 

DILLON _ „ : 

DORCHESTER  „ _ „.„ 

EDGEFIELD  

3.10 
2.80 
3.00 
3.10 
2.80 

FAIRFIELD  » _ „ „ „ ^ 

FLORENCE _ _ „ _ _ 

GEORGETOWN _ 

2.70 
3.00 
3.00 

GREENVILLE  .._ 

GREENWOOD „ „ 

HAMPTON „ „ _ ...._. 

■•v^iiri  1    •>■■•>■■■•••■><>•>■••• ■■•••■•■••■•*»••■•«•••••••••■■•••■••••••••■■•••••■•••■••••■••»•■•■■•••■•■■■•■■■■■••••■■••••■•■••■■••••■ ■•!••••■■ 

JASPER _ „ „ _ „ 

KERSHAW 

2.55 
2.70 
3.20 
3.00 
3.20 
2.70 

LANCASTER  

2.70 

LAURENS  

255 

LEE „ 

LEXINGTON „ 

MCCORMICK  „ 

2.80 
2.80 
2.80 

MARION  _ „ _ 

MARLBORO _ 

3.00 
2  80 

NEWBERRY „ 

2.70 

2  55 

ORANGEBURG - 

PICKENS „ „ 

RICHLAND  „ „ „ 

SALUDA  „ „ 

SPARTANBURG „ 

2.80 
2.55 
2.80 
2.80 
255 

SUMTER 

UNION „ 

WILLIAMSBURG  _ 

YORK  „ 

2.80 
2.55 
3.00 
255 

AURORA  : „. 

1  50 

BEADLE  „ _ 

BENNETT „ „ _ 

BON  HOMME _ 

BROOKINGS _ 

1.50 
1.40 
1.50 
1  50 

BROWN „ 

1.40 

BRULE _ _.... 

BUFFALO „ „ 

BUTTE , 

CAMPBELL  _ .-. , „ „ 

CHARLES  MIX _ 

1.50 
1.40 
1.40 
1.40 
1.50 

CLARK „ _ „ „ 

CLAY 

1.50 
1  70 

CODINGTON .' 

1  50 

CORSON 

1.40 
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County/Parish/Crty 

State 

FIPS_Code 

Class  1  differen- 
tial adjusted  for 
location 

CUSTER  

SD 
SO 

so 
so 
so 
so 
so 
so 
so 
so 
so 
so 
so 
so 
so 
so 

80 
80 
80 

so 
so 
so 
so 
so 
so 
so 

80 
80 
SO 

so 
so 
so 
so 
so 

80 
80 
SO 
SO 

so 

80 

so 

SO 
80 
80 
SO 
SO 
SO 
SO 
80 
80 
80 
TN 
™ 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 

46033 

46035 

46037 

46039 

46041 

46043 

46045 

46047 

46049 

46051 

46053 

46055 

46057 

46059 

46061 

46063 

46065 

46067 

46069 

46071 

46073 

46075 

46077 

46079 

46081 

46083 

46085 

46087 

46089 

46091 

46093 

46095 

46097 

46099 

46101 

46103 

46105 

46107 

46109 

46111 

46113 

46115 

46117 

46119 

46121 

46123 

46125 

46127 

46129 

46135 

46137 

47001 

47003 

47005 

47007 

47009 

47011 

47013 

47015 

47017 

47019 

47021 

47023 

47025 

47027 

47029 

47031 

47033 

47035 

47037 

47039 

47041 

1.40 

DAVISON , 

^Jf^  1      •••••••>■■•■••■••■■■•• ■>•■•••••••••«•■•■•••■•■■••••■■••■■■•■■•■■■•■■■•■••••■••■•••••»«■•••■••■■••■■•■••••••••••••••■•••••••■•••••••••••■•>• 

DEUEL 

1.50 
1.40 
1.50 

DEWEY 

1.40 

DOUGLAS ....- 

1.50 

EDMUNDS  ~ 

1.40 

FALL  RIVER ., » „ 

1     AwLfX      ..•■■•••■■•••■••••••••M*aa**a*B>a*«*»»*a»*>***>***a**»*aa*aa>aaa***a«*****saaa**«Ha*>a>*"a***a>aa*«»a*»aaa**»*a*»*«aa***«*»**>>**> 

1.40 
1.40 
1.S0 

GREGORY : -. 

HAAKON  „ 

1.50 
1.40 

HAMLIN  _ 

1.50 

HAND    „ 

1.40 

HANSON  ; 

1.S0 

HARDING  

1.40 

HUGHES :_ ~. 

HUTCHINSON 

HYDE ~ 

1.40 

1J0 

■1.40 

lJnW^O%/lN     ■• aa*aa*aaa*aaaa*a«aaaiaaa>aa«aaaaaaaaB«a*a****a«*«*a*»*«»«*aa««a»a«««aaaaaaa*aa*aaaaaa  ••••••>  aaaaaaaataaaaaaaaaaa  ■••a*  •••••• 

JERAULD 

1.40 
1.S0 

JONES           _ 

1.40 

KINGSBURY      

1.S0 

LAKE             - 

1.50 

LAWRENCE  _ 

1.40 

LINd/OLN      .•••.a**a««aaaaaaaaa •a...iaaaaa»aaaaa»aa>ia>**aaa***aa*aa»**a*aa**«aaa aaaaaaaaaaaaaaaaaaaaiaaaaaaaaavaaaaaaa 

LYMAN  : 

MCCOOK 

1.60 
1.40 
1.50 

MCPHERSON  „ — ~ 

MARSHALL  i - 

1.40 
1.40 

MEADE 

1.40 

MELLETTE » 

1.40 

UIMPR 

1.50 

MINNEHAHA -.... 

1.80 

Moonv 

1.50 

PENNINGTON -. 

1.40 

1.40 

POTTER  

1.40 

ROBERTS  ~ ; 

1.50 

SANBORN 

1.50 

OrlANNwN     ..aaaaaaaaaaaaaaaaaaaaaaaaaaaa* t .aaaaaaaaaaaaaaakaaa • ••■••■••a.aaaaaaaaaaaaaaaaa aaaaaaaaaaaaaaa**** 

1.40 
1.40 

STANLEY ~ 

1.40 

SULLY 

1.40 

TODD  „ „ 

TRIPP 

1.40 
1.40 

TURNER - 

1.00 

UNl\yN      • .•a*a*aa**a****aaa*aaa*ataaaaaaaaaaaaaaaaaaaa>aa*****aaa»««**aaa>a*aaaa**a**aaaa«aa»«a*a>«aM*«a>aa aaaaaaaaaaaaaa 

WALWORTH  „ „ - „ 

YANKTON  ._ 

1.70 
1.40 
1.60 

ZIEBACH ~ - 

ANL/wHOvTl       .aaaaaataaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaaa* .aaaaaaaaaaaaaaaaaaaaaaaaaaaaaaMaaaaaaaaaaaaaaaaaaaa 

BEDFORD 

1.40 
2.15 
2.05 

BENTON 

2.20 

BLEDSOE - - 

BLOUNT ~ 

BRADLEY :. „ - 

CAMPBEa  

wANNUN      ,,„,aa»aaaaaaaaa»aaaa.aaaaaaaaaaa»aaaaaaa.Ba.«aaaaaaa.aa»aaaaaa-a.a.a«aa«aa»»aaaa«aaaaaaaaa«aaaa..a.aa.aa.aaaaaaaaaaaaaa 

2.2S 
2.25 
2.56 
^15 
2.05 
2.50 

CARTER  . 

2.25 

CHEATHAM          

2.06 

CHESTER 

2.70 

CLAIBORNE „ 

2.16 

CLAY                                                                „ 

2.06 

COCKE ~ 

2.25 

2.06 

CROCKETT                                         

2.70 

CUMBERLAND 

2.15 

DAVIDSON         

^06 

DECATUR                    ~ '. 

2.20 

DEKALB : - ~ 

2.06 
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County/Parish/City 

State 

FIPS    Code 

Class  1  differen- 
tial adjusted  for 
location 

DICKSON         .     '. 

TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 

47043 
47045 
47047 
47049 
47051 
47053 
47055 
47057 
47059 
47061 
47063 
47065 
47067 
47069 
47071 
47073 
47075 
47077 
47079 
47081 
47083 
47085 
47087 
47089 
47091 
47093 
47095 
47097 
47099 
47101 
47103 
47105 
47107 
47109 
47111 
47113 
47115 
47117 
47119 
47121 
47123 
47125 
47127 
47129 
47131 
47133 
'47135 
47137 
47139 
47141 
47143 
47145 
47147 
47149 
47151 
47153 
47155 
47157 
47159 
47161 
47163 
47165 
47167 
47169 
47171 
47173 
47175 
47177 
47179 
47181 
47183 
47185 

2.20 

DYER              " 

2.50 

FAYETTE      

2.85 

FENTRESS 

2.15 

FRANKLIN                      

2.25 

GIBSON                         

2.50 

GILES                      - 

2.20 

GRAINGER 

2.25 

GREENE  »_ - 

2.25 

GRUNDY „ 

2.25 

HAMBLEN      <■ 

2.25 

HAMILTON 

2.55 

HANCOCK                                    

2.25 

HARDEMAN            

2.70 

HARDIN             

2.50 

HAWKINS         _ 

2.25 

HAYWOOD 

2.70 

HENDERSON  .„.'. 

2.50 

HENRY 

2.30 

HICKMAN                           

2.20 

HOUSTON                     

2.20 

HUMPHREYS  

2.20 

JMOiAw^^iN  ■>..■•«•■••■•■••«■••»■••»■•••■■••■••••••••••■>••■•• • •••• <■■•■••••••■••••••••••••■ 

JEFFERSON 

2.05 
2.25 

JOHNSON 

2.25 

KNOX 

2.25 

LAKE                          

2.30 

LAUDERDALE 

2.70 

LAWRENCE  ; 

2.20 

LEWIS 

2.20 

LINCOLN  

2.25 

LOUDON  _ 

2.25 

MCMINN  „ 

2.55 

MCNAIRY 

2.70 

MACON  

2.05 

MADISON 

2.70 

MARION 

2.25 

MARSHALL   

2.05 

MAURY 

2.05 

MEIGS  

2.55 

MONROE 

2.55 

MONTGOMERY 

2.20 

MOORE  

2.25 

MORGAN 

2.15 

OBION 

2.30 

OVERTON  

2.15 

PERRY  .^ 

2.20 

PICKETT    _ 

2.15 

POLK 

2.55 

PUTNAM  , 

2.15 

RHEA     

225 

ROANE  

2.25 

ROBERTSON  

2.05 

RUTHERFORD  

2.05 

SCOTT  

2.15 

SEQUATCHIE  „ _ 

2.25 

SEVIER 

2.25 

SHELBY 

2.85 

SMITH 

2.05 

STEWART 

2.20 

SULLIVAN  ; 

SUMNER 

2.25 
2.05 

TIPTON 

2.85 

TROUSDALE  

2.05 

UNICOI 

2.25 

UNION 

2.15 

VAN  BUREN 

2.15 

WARREN  

2.05 

WASHINGTON „ 

2.25 

WAYNE  „ 

2.20 

WEAKLEY 

2.30 

WHITE 

2.15 
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Courrty/Parish/City 


Class  1  differen- 

State 

FIPS_Cocle 

tial  adjusted  for 
location 

TN 

47187 

2.05 

TN 

47189 

2.05 

TX 

48001 

2.35 

TX 

48003 

1.95 

TX 

48005 

2.65 

TX 

48007 

2.85 

TX       _ 

48009 

1.95 

TX 

48011 

1.95 

TX 

48013 

2.75 

TX 

48015 

2.75 

TX 

48017 

1.60 

TX 

48019 

2JS6 

TX 

48021 

2.6S 

TX 

48023 

1.96 

TX 

48025 

2.95 

TX 

48027 

2.35 

TX 

48029 

2.65 

TX 

48031 

2JSS 

TX 

48033 

2.10 

TX 

48035 

2J3S 

TX 

48037 

^10 

TX 

48039 

Z95 

TX 

48041 

2^ 

TX 

48043 

2J3S 

TX 

48045 

1.95 

TX 

48047 

3.15 

TX 

48049 

^10 

TX 

48051 

2.66 

TX 

48053 

2.35 

TX 

48055 

2.65 

TX 

48057 

2.96 

TX 

48059 

2.10 

TX 

48061 

3.15 

TX 

48063 

1.95 

TX 

48065 

1.96 

TX 

48067 

2.10 

TX 

48069 

1.60 

TX 

48071 

2.96 

TX 

48073 

2.36 

TX 

48075 

1.96 

TX 

48077 

1.95 

TX 

48079 

1.60 

TX 

48081 

2.10 

TX 

48083 

2.10 

TX 

48085 

1.95 

TX 

48087 

1.95 

TX 

48089 

2.75 

TX 

48091 

2.55 

TX 

48093 

2.10 

TX 

48095 

2.10 

TX 

48097 

1.95 

TX 

48099 

2.35 

TX 

48101 

1.95 

TX 

48103 

2.10 

TX 

48105 

2.35 

TX 

48107 

1.96 

TX 

48109 

1.95 

TX 

48111 

1.90 

TX 

48113 

2.10 

TX 

48115 

1.96 

TX 

48117 

1.60 

TX 

48119 

1.95 

TX 

48121 

1.95 

TX 

48123 

2.75 

TX 

48125 

1J6 

TX 

48127 

i75 

TX 

48129 

1.95 

TX 

48131 

2.95 

TX 

48133 

aio 

TX 

48135 

2.10 

TX 

48137 

2.35 

TX 

48139 

2.10 

WILUAMSON  

WILSON  

ANDERSON  

ANDREWS 

ANGELINA  

ARANSAS  

ARCHER  

ARMSTRONG  

ATASCOSA 

AUSTIN  

BAILEY  

BANDERA  

BASTROP  

BAYLOR  

BEE  

BELL 

BEXAR  .„. 

BLANCO 

BORDEN  

BOSQUE  

BOWIE 

BRAZORIA 

BRAZOS -.... 

BREWSTER  

BRISCOE  

BROOKS  

BROWN 

BURLESON  

BURNET  

CALDWELL  

CALHOUN  

CALLAHAN 

CAMERON  

CAMP  

CARSON  

CASS 

CASTRO  

CHAMBERS  

CHEROKEE  

CHILDRESS  

CLAY  

COCHRAN  

COKE  

COLEMAN  

COLLIN 

COLLINGSWORTH 

COLORADO  

COMAL 

COMANCHE 

CONCHO  

COOKE 

CORYELL 

COTTLE  

CRANE  

CROCKETT  

CROSBY 
CULBERSON 
DALLAM 
DALLAS 
DAWSON 
DEAF  SMITH 
DELTA 
DENTON  .. 
DE  WITT  ... 
DICKENS  .. 

DIMMIT 

DONLEY  ... 

DUVAL 

EASTLAND 

ECTOR  

EDWARDS 
ELLIS 
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State 

FIPS_CodG 

Class  1  differen- 
tial adjusted  for 
location 

; 

EL  PASO                                                                      

TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 

48141 

48143 

48145 

48147 

48149 

48151 

48153 

48155 

48157 

48159 

48161 

48163 

48165 

48167 

48169 

48171 

48173 

48175 

48177 

48179 

48181 

48183 

48185 

48187 

48189 

48191 

48193 

48195 

48197 

48199 

48201 

48203 

48205 

48207 

48209 

48211 

48213 

48215 

48217 

48219 

48221 

48223 

48225 

48227 

48229 

48231 

48233 

48235 

48237 

48239 

48241 

48243 

48245 

48247 

48249 

48251 

48253 

48255 

48257 

48259 

48261 

48263 

48265 

48267 

48269 

48271 

48273 

48275 

48277 

48279 

48281 

48283 

1.75 
2.10 
2.35 
1.95 
2.75 
2.10 
1.95 
1.95 
2.95 
1.95 
2.35 
2.75 
1.95 
2.95 
1.95 
2.35 
2.10 
2.95 
2.75 
1.95 
1.95 
2.10 
2.75 
2.65 
1.95 
1.95 
2.10 
1.90 
1.95 
2.95 
2.95 
2.10 
1.90 
1.95 
2.55 
1.90 
2.35 
3.15 
2.35 
1.95 
2.10 
1.95 
2.55 
2.10 
1.75 
1.95 
1.90 
2.35 
1.95 
2.95 
2.75 
2.10 
2.95 
2.95 
2.95 
2.10 
2.10 
2.75 
2.10 
2.55 
3.15 
2.10 
2.55 
2.35 
1.95 
2.65 
3.15 
1.95 
1.95 
1.60 
2.35 
2.75 

ERATH                                             

FALLS 

FANNIN            • 

FAYETTE                                                    

FISHER                                                 

FLOYD „ 

FOARD       "      . 

FORT  BEND     .                           •' 

FRANKLIN                            . .     ■-. 

FREESTONE                               

FRIO                                          

GAINES                      

GALVESTON    

GARZA                   

GILLESPIE       

GLASSCOCK                                 

GOLIAD            „ .'. 

GONZALES       . 

GRAY                     

GRAYSON 

GREGG  ..." 

GUADALUPE                                           « 

HALL                                                

HANSFORD  

HARDIN 

HARRISON                           i 

HASKELL - 

HEMPHILL        

HIDALGO 

HOCKLEY    

HOPKINS          

HOWARD                        r. 

HUNT 

IRION    „ 

JACKSON                           

JASPER                       

JEFF  DAVIS           

JEFFERSON     . 

JIM  HOGG 

JIM  WELLS  .» 

JOHNSON 

JONES « 

KARNES '. 

KAUFMAN  

-.  KENDALL  

KENEDY  

KERR  ..,; 

KING 

KLEBERG 

LAMAR  

LAMPASAS ; 
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County/Parish/City 

State 

FIPS    Code 

Class  1  differen- 
tial adjusted  for 
location 

LAVACA  

TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 

48285 
48287 
48289 
48291 
48293 
48295 
48297 
48299 
48301 
48303 
48305 
48307 
48309 
48311 
48313 
48315 
48317 
48319 
4a'»1 
48323 
48325 
4a3?7 
4a3?9 
48331 
48333 
48335 
48337 
48339 
48341 
48343 
48345 
48347 
46349 
46351 
48353 
46355 
46357 
46359 
48361 
46363 
48365 
48367 
48369 
48371 
48373 
46375 
48377 
48379 
48361 
4ai83 
48385 
48387 
46389 
46391 
48393 
48395 
48397 
48399 
48401 
48403 
48405 
46407 
48409 
48411 
46413 
48415 
48417 
48419 
48421 
48423 
46425 
48427 

2.75 

LEE 

2.65 

LEON ! 

2.55 

LIBERTY 

2.95 

LIMESTONE .• 

2.35 

1.90 

2.95 

LL/\Pl\^    ..(>••••••••■•■»••■••••••••■•••■•••••••■•••••••••■••■•■•••••■••■•••••■■■•■•«■•■••■■••■•■••••■■•••»•••■•■••■•■••■■■•»••■••••■■•■■■■■•• 

LOVING - 

2.35 
1.95 

LUBBOCK  

1.95 

LYNN 

1.95 

MCCULLOCH '. i 

2.10 

MCLENNAN „ „ 

MCMULLEN „ „ „ 

2.35 
2.75 
2.65 

MARION  ....„ „. 

MARTIN , „_ 

2.10 
2.10 

MASON  

2.35 

MATAGORDA 

2.95 

MAVERICK „ » 

MtlJiNA •••■•«••> •■•••••>■ ■■••••••■■« ••••••.■••■■•*..■.••■•■••■•■■■••••»•••••■■•••■■••■•••••■■•••>•■■•■••••■■ 

MENARD ~ 

2.65 
2.65 
2.35 

MIDLAND 

2.10 
2.55 

MILLS ~.~ 

MITCHELL .• 

2.10 
2.10 

MONTAGUE 

1.95 

MONTGOMERY 

2.95 

MOORE 

1.90 

MORRIS       

1.95 

MOTLEY .-. ......~ '. 

1.95 

NACOGDOCHES 

NAVARRO 

2.55 
2.35 

NEWTON w 

2.75 

NOLAN  „ 

2.10 

NUECES - 

3.15 

OCHILTREE - 

1.90 

OLDHAM  _ 

ORANGE „ 

PALO  PINTO ; ; 

1.90 
2.95 
2.10 

PARKER 

2.35 
2.10 

PARMER 

1.60 

PECOS '. 

2.35 

POLK 

2.75 

POTTER  „ 

1.95 

PRESIDIO 

2.10 

ri/\JlNO     •••.■••■••■•■■••■•■•■•■■■■■■•••••■••••• ■••••••■■••••i*»a**«»B«a(a*a«**aa*****«aa ••■•••••••••■••••••■■•■••■•■■■■■••■■■• ■••••••■•••■ 

RANDALL » 

1.95 
1.95 

REAGAN  

2.35 

REAL     - 

2.55 

RED  RIVER 

1.95 

REEVES  ~ 

2.10 

REFUGIO - 

2.95 

ROBERTS -. 

ri^^wCii  1  O^^PI   ■••••■«•••■•■•■■■•■••■■•■••■■••■*•■■••■••••••«•••••••••••■■■■•••■••••••.■■•••••••••••■•■■••••■■■•••■■■■■••■•*••••••■•■■«••••■ 

ROCKWALL ~ 

RUNNELS  .;. — 

1.90 
2.55 
1.95 
2.10 
2.35 

SABINE : 

2.65 

SAN  AUGUSTINE 

2.65 

SAN  JACINTO 

2.75 

SAN  PATRICIO - 

SAN  SABA  „ ~ 

SCHLEICHER „ - 

SCURRY      

2.95 
2.10 
2.35 
2.10 

SHACKELFORD ; 

2.10 

SHELBY  - 

2.55 

SHERMAN 

1.90 

SOMERVELL 

2.35 
2.10 

STARR 

2.95 
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State 

FIPS_Code 

Class  1  differen- 
tial adjusted  for 
location 

STEPHENS                                             

TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
UT 
VT 
VT 
VT 

48429 

48431 

48433 

48435 

48437 

48439 

48441 

48443 

48445 

48447 

48449 

48451 

48453 

48455 

48457 

48459 

48461 

48463 

48465. 

48467 

48469 

48471 

48473 

48475 

48477 

48479 

48481 

48483 

48485 

48487 

48489 

48491 

48493 

48495 

48497 

48499 

48501 

48503 

48505 

48507 

49001 

49003 

49005 

49007 

49009 

49011 

49013 

49015 

49017 

49019 

49021 

49023 

49025 

49027 

49029 

49031 

49033 

49035 

49037 

49039 

49041 

49043 

49045 

49047 

49049 

49051 

49053 

49055 

49057 

50001 

50003 

500D5 

2.10 

STERLING                              

2.10 

STONEWALL                                   .'. 

2.10 

SUTTON                           : 

2.35 

SWISHER        

1.95 

TARRANT      ..._... 

2.10 

TAYLOR        

2.10 

TERRELL          

2.35 

TERRY                                               

1.95 

THROCKMORTON                 

1.95 

TITUS                                    

1.95              1 

TOM  GREEN 

2.10              ! 

TRAVIS                           

2.55 

TRINITY 

2.65 

TYLER 

2.75 

UPSHUR            

2.10 

UPTON    

2.35 

UVALDE                   

2.65 

VAL  VERDE                

2.35 

VAN  ZANDT   .  „  

2.10 

VICTORIA 

2.95 

WALKER        - 

2.75 

2.75 

WARD    

2.10 

WEBB                           

2.75 
2.75 

WHEELER 

2.95 
1.90 

1.95 

WILBARGER     

1.95 

3.15 

WILLIAMSON      

2.55              i 

2.75 

WINKLER               

1.95 

1.95 

WOOD 

1.95 

YOUNG 

ZAPATA    „.. 

1.95 
1.95 
2.95              i 

ZAVALA 

2.65               1 

BEAVER  

BOX  ELDER 

CACHE  « 

1.50 
1.50 
1.50 

CARBON  .'. 

1.80 

DAGGETT 

DAVIS 

1.50 
1.50 

DUCHESNE 

EMERY  

1.50 
1.80 

GARFIELD 

1.80 

1.90              ' 

IRON „ 

.*       1.80 

1.50 

KANE .....:... 

1.90 
1.50 
1.50 
1.50 
1.50 
1.50 
1.90 
1.50 
1.50 

MORGAN  

RICH  , 

SAN  JUAN  

SANPETE  

SEVIER  

1.50 

TOOELE  : 

UTAH  

1.50 

1.80            i 

1.50             1 

WASHINGTON 

1.50 
1.90 
1.80 

WEBER 

1 .50              i 

2.05              1 

BENNINGTON 

2.15              ' 

1.95 

i 
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County/Parish/City 

State 

FIPS_Code 

Class  1  differen- 
tial adjusted  for 
location 

CHITTENDEN  

VT 
VT 
VT 
VT 
VT 
VT 
VT 
VT 
VT 
VT 
VT 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 

50007 
50009 
50011 
50013 
50015 
50017 
50019 
50021 
50023 
50025 
50027 
51001 
51003 
51005 
51007 
'51009 
51011 
51013 
51015 
51017 
51019 
51021 
51023 
51025 
51027 
51029 
51031 
51033 
51035 
51036 
51037 
51041 
51043 
51045 
51047 
51049 
51051 
51053 
51057 
51059 
51061 
51063 
51065 
51067 
51069 
51071 
51073 
51075 
51077 
51079 
51081 
51063 
51065 
S10B7 
51 069 
51091 
51093 
51095 
51097 
51099 
51101 
51103 
51105 
51107 
51109 
51111 
51113 
51115 
51117 
51119 
51121 
51125 

205 

ESSEX ». .". 

1  95 

FRANKLIN „ „ 

GRAND  ISLE. „ 

LAMOILLE _„ 

1.95 
1.95 
1.95 

ORANGE : ....„ 

205 

ORLEANS 

1.95 

RUTLAND 

205 

WASHINGTON 

205 

WINDHAM „ 

230 

WINDSOR  i „ 

2.15 

ACCOMACK „ 

2.10 

ALBEMARLE 

ALLEGHANY ..„ ., 

AMELIA 

2.15 
2.15 
2.20 

AMHERST 

2.15 

APPOMATTOX „ 

2.15 

ARLINGTON 

2.05 

AUGUSTA  

2.15 

BATH  _ ; 

2.15 

BEDFORD „ 

2.15 

BLAND „ ;... 

BOTETOURT „ _.. 

BRUNSWICK .....; 

2.25 
2.15 
2.35 

BUCHANAN ; 

2.25 

BUCKINGHAM „ 

2.15 

CAMPBELL  

2.15 

CAROLINE  ..„ 

2.20 

CARROLL 

2.25 

CHARLES  CITY 

2.20 

CHARLOTTE ,. 

2.15 

CHESTERFIELD 

2.20 

CLARKE  

2.05 

CRAIG  

2.15 

CULPEPER „ 

2.05 

CUMBERLAND » 

2.15 

DICKENSON „ „ 

DINWIDDIE 

2.25 
2.35 

2.20 

FAIRFAX „ 

2.05 

FAUQUIER 

2.05 

FLOYD 

2.15 

FLUVANNA : 

2.15 

FRANKLIN „ 

FREDERICK v. i 

2.15 
2.05 

GILES ~ - 

GLOUCESTER .' 

2.15 
2.20 

GOOCHLAND 

2.20 

2.25 

GREENE  

2.15 

GREENSVILLE - 

2.35 

riALIrAX  •.■..•..■.••..•..••••»«••••.•••.•••••••■••■••••••••■•■•.•••••••«■■■•••••■•••••■•••■••••••■•••-••••••■•••••••••••••■••■•«■• 

HANOVER  . 

2.35 
2.20 

HENRICO „ 

2.20 

HENRY 

2.35 

HIGHLAND  

ISLE  OF  WIGHT  „ ;... 

2.15 
2.55 

JAMES  CITY 

2.55 

KING  AND  QUEEN ....;.„ „ 

KING  GEORGE 

2.20 
2.05 

KING  WILLIAM „ „ 

LANCASTER ~ „ 

LCC   *■■■■■■■>>■>>••••■•■■•■•••■■«•••••■•••••••■■••••••••••••■•••••■••••■*■■«■••■•■■••■■■■■•••■■*•■••••■•■■*•«■•••■••••••■••••••• 

LOUDOUN ^ ;....... :ii...... 

LOUISA ;............ 

2.20 
2.20 
2.25 
2.05 
2.15 

LUNENBURG 

2.35 

MADISON 

2.15 

MA  1  lit  Wo  •....■••.....•.•••<••■•■••••••••■••••••■•••■■•■•#•••••■•••••»■•■•■■■■•■■•■•■••••••••••••••••••••••••■••••••••••••••••••• 

MECKLENBURG - 

2.20 
2.35 

MIDDLESEX .• «... 

2.20 

MONTGOMERY 

2.15 

NELSON 

2.15 
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County/Parish/CHy 


NEW  KENT  

NORTHAMPTON 

NORTHUMBERLAND  

NOTTOWAY 

ORANGE  

PAGE 

PATRICK  

PITTSYLVANIA  

POWHATAN  

PRINCE  EDWARD 

PRINCE  GEORGE  

PRINCE  WILLIAM  

PULASKI  

RAPPAHANNOCK  „. 

RICHMOND  

ROANOKE 

ROCKBRIDGE  

ROCKINGHAM 

RUSSELL  

SCOTT  „ 

SHENANDOAH  

SMYTH  

SOUTHAMPTON  

SPOTSYLVANIA  

STAFFORD  

SURRY  

SUSSEX 

TAZEWELL 

WARREN „ 

WASHINGTON 

WESTMORELAND 

WISE  

WYTHE 

YORK  

ALEXANDRIA  CITY  

BEDFORD  CITY 

BRISTOL  CITY 

BUENA  VISTA  CITY  

CHARLOTTESVILLE  CITY 

CHESAPEAKE  CITY 

CLIFTON  FORGE  CITY 

COLONIAL  HEIGHTS  CITY 

COVINGTON  CITY  

DANVILLE  CITY 

EMPORIA  CITY 

FAIRFAX  CITY  

FALLS  CHURCH  CITY  

FRANKLIN  CITY  

FREDERICKSBURG  CITY  . 

GALAX  CITY  

HAMPTON  CITY  

HARRISONBURG  CITY 

HOPEWELL  CITY  

LEXINGTON  CITY  

LYNCHBURG  CITY 

MANASSAS  CITY  

MANASSAS  PARK  CITY  ... 

MARTINSVILLE  CITY  

NEWPORT  NEWS  CITY  .... 

NORFOLK  CITY 

NORTON  CITY 

PETERSBURG  CITY  

POQUOSON  CITY  

PORTSMOUTH  CITY 

RADFORD  CITY  

RICHMOND  CITY  

ROANOKE  CITY  

SALEM  CITY 

STAUNTON  CITY  

SUFFOLK  CITY 

VIRGINIA  BEACH  CITY 

WAYNESBORO  CITY  


VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 


Class  1  differen- 

FIPS   Code 

tial  adjusted  for 

location 

51127 

2.20 

51131 

2.10 

51133 

2.20 

51135 

2.35 

51137 

2.15 

51139 

2.05 

51141 

2.35 

51143 

2.35 

51145 

2.20 

51147 

2.15 

51149 

2.35 

51153 

2.05 

51155 

2.15 

51157 

2.05 

51159 

2.20 

51161 

2.15 

51163 

2.15 

51165 

2.15 

51167 

2.25 

51169 

2.25 

51171 

.  2.05 

51173 

2.25 

51175 

2.55 

51177 

2.15 

51179 

2.05 

51181 

2.55 

51183 

2.35 

51185 

2.25 

51187 

2.05 

51191 

2.25 

51193 

2.05 

51195 

2.25 

51197 

2.25 

51199 

2.55 

51510 

2.05 

51515 

2.15 

51520 

2.25 

51530 

2.15 

51540 

2.15 

51550 

2.55 

51560 

2.15 

51570 

2.30 

51580 

2.15 

51590 

2.35 

51595 

2.35 

51600 

2.05 

51610 

2.05 

51620 

2.55 

51630 

2.15 

51640 

2.25 

51650 

2.55 

51660 

2.15 

51670 

2.35 

51678 

2.15 

51680 

2.15 

51683 

2.05 

51685 

2.05 

51690 

2.35 

51700 

2.55 

51710 

2.55 

51720 

2.25 

51730 

2.35 

51735 

2.55 

51740 

2.55 

51750 

2.15 

51760 

2.20 

51770 

2.15 

51775 

2.15 

51790 

2.15 

51800 

2.55 

51810 

2.55 

51820 

2.15 
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Class  1  differen- 

County/Parish/Ctty 

State 

nPS_Code 

tial  adjusted  for 
location 

WILLIAMSBURG  CITY 

VA 

51830 

2.55 

WINCHESTER  CITY „ 

VA 

51840 

^05 

ADAMS  .-. 

WA 
WA 

53001 
53003 

1.35 

ASOTIN _ 

1.35 

BENTON 

WA 
WA 
WA 

53005 
53007 
53009 

1.30 

CHELAN 

1.30 

CLALLAM  ^ ^ 

1.45 

L/LAHr\  ...•.......■•■•■•..»■••••■■■•••■■■■««■•.■•■•.•■.■■••••••••..••■•••••■••■••••>••■.•••••■■•*•••••••••••••••••■•••»•■••••<••••■■•••••••• 

WA 

53011 

1.45 

COLUMBIA ;. _...^ 

WA 

53013 

^X^ 

COWLITZ „ „ 

WA 

53015 

1.46 

DOUGLAS „ 

WA 
WA 
WA 
WA 
WA 
WA 
WA 

53017 
53019 
53021 
53023 
530P5 
530?7 
53029 

1.30 

FERRY  ; „ 

1.35 

FRANKLIN 

1.35 

GARFIELD , 

1.35 

GRANT  _ 

1.30 

GRAYS  HARBOR  „ - ™ 

1.45 

ISLAND - - „ 

1.45 

JEFFERSON „ ^. „... 

WA 

53031 

1.45 

^IPIU    •••■■■•■•••••■•••■••••••••••«••••••••■•■••■■■••••■■••••••••■■•••••■••■■••■■■■••■■■•■•••••••••■■••••■■•••••■•••«■••••••■•■•■••■ 

WA 

53033 

1.45 

KITSAP „ 

WA 

53035 

1.45 

KITTITAS ~ .- :. 

WA 
WA 
WA 
WA 
WA 
WA 

53037 
53039 
53041 
53043 
53045 
53047 

1.30 

KLICKITAT  

1^ 

LEWIS _ 

1.45 

LINCOLN  _ 

1.35 

MASON  

1.45 

OKANOGAN _ - 

1.30 

PACIFIC  „ 

WA 
WA 

53049 
53051 

1.45 

PEND  OREILLE  „ : - 

1.35 

I     ICriWW      •••■ ■••■»•■•••••••■■•••••■•■••••■•••■••■•••■••■■••••■■■■•«•■■■■■  •■••■■■■••••■»u***>aa*aaa  ••■■•••■■•••■••■■••■■••■■•■■••■•■■••• 

WA 

53053 

1.46 

SAN  JUAN 

WA 

53055 

1.45 

SKAGIT  

WA 
WA 
WA 
WA 

53057 
53059 
53061 
53063 

1.20 

SKAMANIA 

1.45 

SNOHOMISH  „ 

1.46 

SPOKANE :;..... ....„ „ 

1.35 

STEVENS „ 

WA 
WA 
WA 
WA 
WA 
WA 
WA 

53065 

53067 
53069 
53071 
53073 
53075 
53077 

1.35 

THURSTON 

1.45 

WAHKIAKUM , 

1.46 

WALLA  WALLA 

1.36 

WHATCOM  „ 

1.20 

WHITMAN  

1.35 

YAKIMA ; ^ „ 

1.30 

BARBOUR - » 

WV 

54001 

2.05 

BERKELEY 

WV 

54003 

2.05 

Dd/L/Nt  ....• •.••.■.•••. .■^•••••••^••■•■••■••■•••■••••••••■••••■•••■•••■••••••■•••■■••••••••■■•■■•••••■••••••■••••••••■••••••■•"••••■■> 

WV 

54005 

2.20 

DHA/X  I  \Jri    ...•...•...••...••....■■••••••«••.«••••••••••••.•••••••••■•••■•••>•••••••••••■■■••••••■••>•••••■■■•••>••■•••••■••••••■•■■•••••••■ 

WV 

54007 

2.20 

BROOKE  _ „ 

WV 

54009 

1.95 

CABELL 

WV 
WV 
WV 

54011 
54013 
54015 

2.20 

CALHOUN  „ 

2.05 

CLAY  .„ „ ,. 

2.20 

DODDRIDGE „ _ ^ 

WV 
WV 

54017 
54019 

2.05 

FAYETTE ^ 

220 

GILMER ^ 

WV 

54021 

2.05 

GRANT ; ...„ _ 

WV 

54023 

2.05 

GREENBRIER „ 

WV 
WV 
WV 
WV 
WV 

54025 
54027 
54029 
54031 
54033 

2.15 

HAMPSHIRE - 

2.05 

HANCOCK 

1.95 

HARDY 

2.05 

HARRISON _ „ „ 

2.05 

JACKSON „ „ .~ 

WV 

54035 

2.05 

JEFFERSON v- ••• - 

WV 

54037 

2.05 

WV 
WV 

54039 
54041 

2.20 

LCWIO    .•••■■••«■••■•••••■•■•••■■•«•■••••••■••■■■••■••■•••■•■■•■•••••••••■••■■■■••••■••••■••■■•••••■■■•••■■••■■•■•*•••••••■•■■•••••••«■■••■•■■ 

2.05 

LINCOLN  .       .«i. ...... 

WV 
WV 
WV 
WV 
WV 
WV 

54043 
54045 
54047 
54049 
54051 
54053 

2.20 

LOGAN  ........'.;... 

2.20 

MCDOWELL _ ~ 

2.20 

MARION 

1.95 

1.95 

MAw^^lM    ...*••.■■..■■■■■■■■■••■••■••■..■•■••■••.•.■.•••■•••.•••■•••••■••■•*•*•«••.••*••.■•.*••••■.••.••■•••.■•■••■■•■•■•.••*.••■•••..••*••••. 

2.06 

MERCER „ .A 

WV 

54055 

2.16 

WV 
WV 

54057 
54059 

2.05 

MINGO „ 

2.20 

MONONGALIA  

WV 

54061 

1.95 
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County/Parish/City 


MONROE  

MORGAN  

NICHOLAS  

OHIO  

PENDLETON  ... 
PLEASANTS  ... 
POCAHONTAS 

PRESTON  

PUTNAM  

RALEIGH  

RANDOLPH  

RITCHIE  

ROANE  

SUMMERS  

TAYLOR  

TUCKER  

TYLER  

UPSHUR  

WAYNE  

WEBSTER  

WETZEL 

WIRT  

WOOD  

WYOMING 

ADAMS  

ASHLAND  

BARRON  

BAYFIELD  

BROWN  

BUFFALO  

BURNETT  

CALUMET  

CHIPPEWA  

CLARK  

COLUMBIA 

CRAWFORD  ... 

DANE 

DODGE  

DOOR 

DOUGLAS  

DUNN  

EAU  CLAIRE  ... 

FLORENCE  

FOND  DU  LAC 

FOREST 

GRANT  

GREEN  

GREEN  LAKE  . 

IOWA 

IRON 

JACKSON  

JEFFERSON  .., 

JUNEAU  

KENOSHA  

KEWAUNEE  ... 
LA  CROSSE  ... 
LAFAYETTE  ... 
LANGLADE  .... 

LINCOLN  

MANITOWOC  . 
MARATHON  ... 
MARINETTE  ... 
MARQUETTE  . 
MENOMINEE  . 
MILWAUKEE  .. 

MONROE  

OCONTO  

ONEIDA 

OUTAGAMIE  .. 

OZAUKEE  

PEPIN  

PIERCE  


WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

W) 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 


Class  1  differen- 

FIPS Code 

tial  adjusted  for 

location 

54063 

2.15 

54065 

2.05 

54067 

2.20 

54069 

1.95 

54071 

2.15 

54073 

2.05 

54075 

2.15 

54077 

1.95 

54079 

2.20 

54081 

220 

54083 

2.05 

54085 

2.05 

54087 

2.20 

54089 

2.15 

54091 

1.95 

54093 

2.05 

54095 

2.05 

54097 

2.05 

54099 

2.20 

54101 

2.05 

54103 

1.95 

54105 

2.05 

54107 

2.05 

54109 

2.20 

55001 

1.70 

55003 

1.60 

55005 

1.60 

55007 

1.65 

55009 

1.80 

55011 

1.60 

55013 

1.60 

55015 

1.80 

55017 

1.60 

55019 

1.60 

55021 

1.70 

55023 

1.70 

55025 

1.80 

55027 

1.80 

55029 

1.80 

55031 

1.65 

55033 

1.60 

55035 

1.60 

55037 

1.60 

55039 

t.80 

55041 

1.60 

55043 

1.80 

55045 

1.80 

55047 

1.70 

55049 

1.80 

55051 

1.60 

55053 

1.60 

55055 

1.80 

55057 

1.70 

55059 

1.95 

55061 

1.80 

55063 

1.60 

55065 

1.80 

55067 

1.60 

55069 

1.60 

55071 

1.80 

55073 

1.60 

55075 

1.60 

55077 

1.70 

55078 

1.70 

55079 

1.95 

55081 

1.60 

55083 

1.70 

55085 

1.60 

55087 

1.70 

55089 

1.95 

55091 

1.60 

55093 

1.60 
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County/Parish/City 

State 

FIPS_Code 

Class  1  differen- 
tial adjusted  for 
location 

PORTAGE 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

WY 

55095 
55097 
55099 
55101 
55103 
55105 
55107 
55109 
55111 
55113 
55115 
55117 
55119 
55121 
55123 
55125 
55127 
55129 
55131 
55133 
55135 
55137 
55139 
.  55141 
56001 
56003 
56005 
56007 
56009 
56011 
56013 
56015 
56017 
56019 
56021 
56023 
56025 
56027 
56029 
56031 
56033 
56035 
56037 
56039 
56041 
56043 
56045 

1.60 
1.60 

PRICE i... 

1.60 

RACINE  _..... 

1.95 

RICHLAND 

1.70 

ROCK     

1  80 

RUSK               ., 

1  60 

O   1   •     ^^^t^^iyV       •< • ••■■••aa*a****aaaaaaaaaaaaaaaaairaaaaaa**«aaaaa«aaaa<aaaa*aa«»aaaaa*aaa*aa**aa**aa**aaaa«aa*a8a«a*aaaa8aaaa>aaa8**«aa>aa«a**aa 

SAUK...... - 

SAWYER 

1.60 
1.70 
1.60 

SHEBOYGAN 

1.70 
1.95 

TAYLOR         

1  60 

TREMPEALEAU 

1.60 

VERNON  :.,. - 

1.70 

1.60 

WALWORTH _ 

W/^OnOwnPI     •.•..■■••aaaaaaaa8**a*«*aa«a***aaaaaa*««aa**aaaaaanaaaaaa«e*BaaaaaaaaaaaaaaaaaaBaa*aaaaaaaaaaaaa>aaaa«>aaaaeaaaaaaaaaaaaaaaaa 

WASHINGTON .* „ 

WAUKESHA  „ 

WAUPACA  

1.80 
1.60 
1.80 
1.80 
1.70 

WAUSHARA                              ,    ...,t.....,u 

1.70 

WINNEBAGO  ;....... 

1.70 

1.60 

ALBANY „ 

.1.55 

BIG  HORN „ 

1.40 

CAMPBELL  .„ : 

1.40 

CARBON 

1.55 

CONVERSE 

1.40 

CROOK  „ ; 

1.40 

FREMONT 

1.40 

GOSHEN 

1.40 

HOT  SPRINGS 

1.40 

JOHNSON  

1.40 

LARAMIE ^ / 

LINCOLN  „ 

1.55 
1.40 

NATRONA  ...; 

1.40 

NIOBRARA  .„ ...„ „ 

1.40 
1.40 

PLATTE 

1.55 

1.50 

SUBLETTE    

1.40 

SWEETWATER 

1.50 

TETON ; „ 
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§  1 000.53    Announcement  of  dass  prices, 
component  prices,  and  advanced  pricing 
.  factors. 

(a)  On  or  before  the  5th  day  of  the 
month,  the  market  administrator  for 
each  Federal  milk  marketing  order  shall 
annoimce  the  following  prices  (as 
applicable  to  that  order)  for  the 
preceding  month: 

(1)  The  Class  II  price; 

(2)  The  Class  11  butterfat  price; 

(3)  The  Class  HI  price; 

(4)  The  Class  QI  skim  milk  price; 

(5)  The  Class  IV  price; 

(6)  The  Class  IV  skim  milk  price; 

(7)  The  butterfat  price; 

(8)  The  nonfat  solids  price; 

(9)  The  protein  price; 

(10)  The  other  solids  price;  and 

(11)  The  somatic  cell  adjustment  rate. 

(b)  On  or  before  the  23ra  day  of  the 
month,  the  market  administrator  for 


each  Federal  milk  marketing  order  shall 
announce  the  following  prices  and 
pricing  factors  for  the  following  month: 

(1)  The  Class  I  price; 

(2)  The  Class  I  skim  milk  price; 

(3)  The  Class  I  butterfat  price; 

(4)  The  Class  II  skim  milk  price; 

(5)  The  Class  II  nonfat  sohds  price; 
and 

(6)  The  advanced  pricing  foctors 
described  in  §  1000.50(q). 

S 1 000.54    Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  for  computing  the 
..prices  described  in  §  1000.50  is  not 
available,  the  market  administrator  shall 
use  a  price  or  pricing  constituent 
determined  by  the  Deputy 
Administrator,  Dairy  Programs, 
Agricultural  Marketing  Service,  to  be 


equivalent  to  the  price  or  pricing 
constituent  that  is  required. 

Subpart  H— Payments  for  Milk 

§  1 000.70    Producer-setttement  fund. 

The  market  administrator  shall 
establish  and  maintain  a  separate  fimd 
known  as  the  producer-settlement  fund 
into  which  the  market  administrator 
shall  deposit  all  payments  made  by 

handlers  piu^uant  to  §§ .71, 

.76,  and .77  of  each 

Federal  milk  order  and  out  of  which  the 
market  administrator  shall  make  all 

payments  pursuant  to  §§ .72 

and .77  of  each  Federal  milk 

Older.  Payments  due  any  handler  shall 
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be  offset  by  any  payments  due  firom  that 
handler. 

§  1000.76    Payments  by  a  handler 
operating  a  partially  regulated  distributing 
plant. 

On  or  before  the  25th  day  after  the 
end  of  the  month  (except  as  provided  in 
§  1000.90),  the  operator  of  a  partially 
regulated  distributing  plant,  other  than 
a  plant  that  is  subject  to  marketwide 
pooling  of  producer  returns  imder  a 
State  government's  milk  classification 
and  pricing  program,  shall  pay  to  the 
market  administrator  for  the  producer- 
settlement  fund  the  amount  computed 
pursuant  to  paragraph  (a)  of  this  section 
or,  if  the  handler  submits  the 
information  specified  in 

§§ .30(b)  and .31(b)  of 

the  order,  the  handler  may  elect  to  pay 
the  amount  computed  pursuant  to 
paragraph  (b)  of  this  section.  A  partially 
regulated  distributing  plant  that  is 
subject  to  marketwide  pooling  of 
producer  returns  under  a  State 
government's  milk  classification  and 
pricing  program  shall  pay  the  amoimt 
computed  pursuant  to  paragraph  (c)  of 
this  section. 

(a)  The  payment  under  this  paragraph 
shall  be  an  amoimt  resulting  from  the 
following  computations: 

(1)  From  the  plant's  route  disposition 
in  the  marketing  area: 

(i)  Subtract  receipts  of  fluid  milk 
products  classified  as  Class  I  milk  from 
pool  plants,  plants  fully  regulated  under 
other  Federal  orders,  and  handlers 
described  in  §  1000.9(c)  and  §  1135.11, 
except  those  receipts  subtracted  under  a 
similar  provision  of  another  Federal 
milk  order; 

(ii)  Subtract  receipts  of  fluid  milk 
products  from  another  nonpool  plant 
that  is  not  a  plant  fully  regulated  imder 
another  Federal  order  to  the  extent  that 
an  equivalent  amoimt  of  fluid  milk 
products  disposed  of  to  the  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  payment  obligation 
under  any  order;  and 

(iii)  Subtract  the  pounds  of 
reconstituted  milk  made  from  nonfluid 
milk  products  which  are  disposed  of  as 
route  disposition  in  the  marketing  area; 

(2)  For  orders  with  multiple 
component  pricing,  compute  a  Class  I 
differential  price  by  subtracting  Class  III 
price  from  the  current  month's  Class  I 
price.  Multiply  the  pounds  remaining 
after  the  computation  in  paragraph 
(a)(l){iii)  of  this  section  by  the  amoimt 
by  which  the  Class  I  differential  price 
exceeds  the  producer  price  differential, 
both  prices  to  be  applicable  at  the 
location  of  the  partially  regulated 


distributing  plant  except  that  neither  the 
adjusted  Class  I  differential  price  nor 
the  adjusted  producer  price  differential 
shall  be  less  than  zero; 

(3)  For  orders  with  skim  milk  and 
butterfat  pricing,  multiply  the  remaining 
pounds  by  the  amount  by  which  the 
Class  I  price  exceeds  the  uniform  price, 
both  prices  to  be  applicable  at  the 
location  of  the  partially  regulated 
distributing  plant  except  that  neither  the 
adjusted  Class  I  price  nor  the  adjusted 
uniform  price  differential  shall  be  less 
than  the  lowest  announced  class  price; 
and 

(4)  Unless  the  payment  option 
described  in  paragraph  (d)  is  selected, 
add  the  amoimt  obtained  frt>m 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(l)(iii)  of  this  section  by 
any  positive  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  partially  regulated  distributing 
plant  (less  $1.00  if  the  reconstituted 
milk  is  labeled  as  such)  and  the  Class  IV 
price. 

(b)  The  payment  under  this  paragraph 
shall  be  the  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  value  that  woidd 
have  been  computed  pursuant  to 

§ .60  of  the  order  for  the 

partially  regulated  distributing  plant  if 
the  plant  had  been  a  pool  plant,  subject 
to  the  following  modifications: 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  plant 
from  a  pool  plant,  a  plant  fully  regulated 
under  another  Federal  order,  and 
handlers  described  in  §  1000.9(c)  and 
§  1135.11  shall  be  allocated  at  the 
partially  regulated  distributing  plant  to 
the  same  class  in  which  such  products 
were  classified  at  the  fully  regulated 
plant; 

(ii)  Fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  the 
partially  regulated  distributing  plant  to 
a  pool  plant  or  a  plant  fully  regulated 
under  another  Federal  order  shall  be 
classified  at  the  partially  regulated 
distributing  plant  in  the  class  to  which 
allocated  at  die  fully  regulated  plant. 
Such  transfers  shall  be  allocated  to  the 
extent  possible  to  those  receipts  at  the 
partially  regulated  distributing  plant 
from  the  pool  plant  and  plants  fully 
regulated  under  other  Federal  orders 
that  are  classified  in  the  corresponding 
class  pursuant  to  paragraph  (b)(l)(i)  of 
this  section.  Any  such  transfers 
remaining  after  the  above  allocation 
which  are  in  Class  I  and  for  which  a 
value  is  computed  pursuant  to 

§ .60  of  the  order  for  the 

partially  regulated  distributing  plant 
shall  be  priced  at  the  statisQcal  uniform 
price  or  uniform  price,  whichever  is 


applicable,  of  the  respective  order 
regulating  the  handling  of  milk  at  the 
receiving  plant,  with  such  statistical 
uniform  price  or  uniform  price  adjusted 
to  the  location  of  the  nonpool  plant  (but 
not  to  be  less  than  the  lowest 
announced  class  price  of  the  respective 
order);  and 

(iii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  handler's  value  of  milk  determined 

pursuant  to  § .60  of  the  order 

shall  include  a  value  of  milk  determined 
for  each  nonpool  plant  that  is  not  a 
plant  fully  regulated  under  another 
Federal  order  which  serves  as  a  supply 
plant  for  the  partially  regulated 
distributing  plant  by  making  shipments 
to  the  partially  regulated  distributing 
plant  during  the  month  equivalent  to 
the  requirements  of  section  7(c)  of  the 
order  subject  to  the  following 
conditions: 

(A)  The  operator  of  the  partially 
regulated  distributing  plant  submits 
with  its  reports  filed  pursuant  to 

§§ .30(b)  and .31(b)  of 

the  order  similar  reports  for  each  such 
nonpool  supply  plant; 

(B)  The  operator  of  the  nonpool  plant 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  the  plant  which  are 
made  available  if  requested  by  the 
market  administrator  for  verification 
purposes;  and 

(C)  The  value  of  milk  determined 

pursuant  to  § .60  for  the 

imregulated  supply  plant  shall  be 
determined  in  the  same  maimer 
prescribed  for  computing  the  obligation 
of  the  partially  regulated  distributing 
plant;  and 

(2)  From  the  partially  regulated 
distributing  plant's  value  of  milk 
computed  pursuant  to  paragraph  (b)(1) 
of  this  section,  subtract: 

(i)  The  gross  payments  that  were 
made  for  milk  that  would  have  been 
producer  milk  had  the  plant  been  fully 
regulated; 

(ii)  If  paragraph  (b)(l)(iii)  of  this 
section  applies,  the  gross  payments  by 
the  operator  of  the  nonpool  supply  plant 
for  milk  received  at  the  plant  during  the 
month  that  would  have  been  producer 
milk  if  the  plant  had  been  fully 
regulated;  and 

(iii)  The  payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settiement  fund  of 
another  Federal  order  under  which  the 
plant  is  also  a  partially  regulated 
distributing  plant  and,  if  paragraph 
(b)(l)(iii)  of  this  section  applies, 
pa3nments  made  by  the  operator  of  the 
nonpool  supply  plant  to  the  producer- 
settiement  fund  of  any  order. 
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(c)  The  operator  of  a  partially 
regulated  distributing  plant  that  is 
subject  to  marketwide  pooling  of  returns 
Tinder  a  milk  classification  and  pricing 
program  that  is  imposed  imder  the 
authority  of  a  State  government  shall 
pay  on  or  before  the  25th  day  after  the 
end  of  the  month  (except  as  provided  in 
§  1000.90)  to  the  market  administrator 
for  the  producer-settlement  fund  an 
amount  computed  as  follows: 

After  completing  the  computations 
described  in  paragraphs  (a)(l)(i)  and  (ii) 
of  this  section,  determine  the  value  of 
the  remaining  poimds  of  fluid  milk 
products  disposed  of  as  route 
disposition  in  the  marketing  area  by 
multiplying  the  hundredweight  of  such 
pounds  by  the  amoimt,  if  greater  than 
zero,  that  remains  after  subtracting  the 
State  program's  class  prices  applicable 
to  such  products  at  the  plant's  location 
from  the  Federal  order  Class  I  price 
applicable  at  the  location  of  the  plant. 

(d)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  that  are 
reconstituted  for  fluid  use.  Payments 
may  be  made  to  the  producer-settlement 
fund  of  the  order  regulating  the 
producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the  positive 
difiierence  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  and  the 
Class  rv  price.  This  payment  option 
shall  apply  only  if  a  majority  of  the  total 
milk  received  at  the  plant  that  processed 
the  nonfluid  milk  ingredients  is 
regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  pajnnent  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

§  1 000.77    Adjustment  of  accounts. 

Whenever  audit  by  the  market 
administrator  of  any  handler's  reports, 
books,  records,  or  accoimts,  or  other 
verification  discloses  errors  resulting  in 
money  due  the  market  administrator 
from  a  handler,  or  due  a  handler  from 
the  market  administrator,  or  due  a 
producer  or  cooperative  association 
bom  a  handler,  the  market 
administrator  shall  promptly  notify 
such  handler  of  any  amoimt  so  due  and 
payment  thereof  shall  be  made  on  or 
before  the  next  date  for  making 
payments  as  set  forth  in  the  provisions 
imder  which  the  errorCs)  occurred. 


§  1 000.78    Charges  on  overdue  accounts. 

Any  unpaid  obligation  due  the  market 
administrator,  producers,  or  cooperative 
associations  from  a  handler  pursuant  to 
the  provisions  of  the  order  shall  be 
increased  1.0  percent  each  month 
beginning  with  the  day  follovring  the 
date  such  obligation  was  due  under  the 
order.  Any  remaining  amount  due  shall 
be  increased  at  the  same  rate  on  the 
corresponding  day  of  each  succeeding 
month  until  paid.  The  amounts  payable 
piu-suant  to  this  section  shall  be 
computed  monthly  on  each  impaid 
obligation  and  sh^l  include  any  unpaid 
charges  previously  computed  piu^uant 
to  this  section.  The  late  charges  shall 
accrue  to  the  administrative  assessnient 
fund.  For  the  purpose  of  this  section, 
any  obligation  that  was  determined  at  a 
date  later  than  prescribed  by  the  order 
because  of  a  handler's  failure  to  submit 
a  report  to  the  market  administrator 
when  due  shall  be  considered  to  have 
been  payable  by  the  date  it  would  have 
been  due  if  the  report-  had  been  filed 
when  due. 

Subpart  I— Administrative  Assessment 
and  Marlceting  Service  Deduction 

S 1 000.85    Assessment  for  order 
administration. 

On  or  before  the  payment  receipt  date 

specified  under  § .71  of  each 

Federal  milk  order  each  handler  shall 
pay  to  the  market  administrator  its  pro 
rata  share  of  the  expense  of 
administration  of  the  order  at  a  rate 
specified  by  the  market  administrator 
that  is  no  more  than  5  cents  per 
himdredweight  with  respect  to: 

(a)  Receipts  of  producer  milk 
(including  the  handler's  own 
production)  other  than  such  receipts  by 
a  handler  described  in  §  1000.9(c)  that 
were  delivered  to  pool  plants  of  other 
handlers; 

(b)  Receipts  from  a  handler  described 
in  §  1000.9(c); 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  imregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1000.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1000.44(a)(3)  and  (8)  and  the 
corresponding  steps  of  §  1000.44(b), 
except  other  source  milk  that  is 
excluded  from  the  computations 

pursuant  to  § .60(d)  and  (e)  of 

parts  1005, 1006,  and  1007  or 

§ .60(h)  and  (i)  of  parts  1001, 

1030, 1032, 1033, 1124, 1126. 1131, and 
1135; and 

(d)  Route  disposition  in  the  marketing 
area  fit)m  a  partially  regulated 
distributing  plant  that  exceeds  the  skim 


milk  and  butterfat  subtracted  pursuant 
to  §  1000.76(a)(l)(i)and  (u). 


S  1000.86 
services. 


Deduction  for  marlceting 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  handler  in 
making  payments  to  producers  for  milk 
(other  than  milk  of  such  handler's  own 

production)  piu^uant  to  § .73  of 

each  Federal  milk  order  shall  deduct  an 
amount  specified  by  the  market 
administrator  that  is  no  more  than  7 
cents  per  hundredweight  and  shall  pay 
the  amoimt  deducted  to  the  market 
administrator  not  later  than  the  payment 
receipt  date  specified  imder 

S .71  of  each  Federal  milk 

order.  The  money  shall  be  used  by  the 
market  administrator  to  verify  or 
establish  weights,  samples  and  tests  of 
producer  milk  and  provide  market 
information  for  producers  who  are  not 
receiving  such  services  from  a 
cooperative  association.  The  services 
shall  be  performed  in  whole  or  in  part 
by  the  market  administrator  or  an  agent 
engaged  by  and  responsible  to  the 
market  administrator. 

(b)  In  the  case  of  producers  for  whom 
the  market  administrator  has 
determined  that  a  cooperative 
association  is  actually  performing  the 
services  set  forth  in  paragraph  (a)  of  this 
section,  each  handler  shall  make 
deductions  from  the  payments  to  be 
made  to  producers  as  may  be  authorized 
by  the  membership  agreement  or 
marketing  contract  between  the 
cooperative  association  and  the 
producers.  On  or  before  the  15th  day 
after  the  end  of  the  month  (except  as 
provided  in  §  1000.90),  such  deductions 
shall  be  paid  to  the  cooperative 
association  rendering  the  services 
accompanied  by  a  statement  showing 
the  amount  of  any  deductions  and  the 
amount  of  milk  for  which  the  deduction 
was  computed  for  each  producer.  These 
deductions  shaU  be  made  in  lieu  of  the 
deduction  specified  in  paragraph  (a)  of 
this  section. 

Sulipart  J — Miscellaneous  Provisions 

§1000.90    Dates. 

If  a  date  required  for  a  payment 
contained  in  a  Federal  milk  order  falls 
on  a  Saturday,  Sunday,  or  national 
holiday,  such  payment  or 
announcement  will  be  due  on  the  next 
day  that  the  market  administrator's 
offic'j  is  open  for  public  business. 
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§1000.91    [Reserved] 

§1000.92    [Reserved] 

§  1 000.93    0MB  control  number  assigned 
pursuant  to  the  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  imder  the  provisions  of  Title  44 
U.S.C.  chapter  35  and  have  been 
assigned  0MB  control  nimiber  0581- 
0032. 

PART1001— MILKINTHE 
NORTHEAST  MARKETING  AREA 

Subpart— Order  Regulating  Handling 


General 

Provisions 

d6C. 

1001.1 

General  provisions. 

Definitions 

1001.2 

Northeast  marketing  area. 

1001.3 

Route  disposition. 

1001.4 

Plant. 

1001.5 

Distributing  plant. 

1001.6 

Supply  plant. 

1001.7 

Pool  plant. 

1001.8 

Nonpool  plant. 

1001.9 

Handler. 

1001.10 

Producer-handler. 

1001.11 

[Reserved] 

1001.12 

Producer. 

1001.13 

Producer  milk. 

1001.14 

Other  source  milk. 

1001.15 

Fluid  milk  product. 

1001.16 

Fluid  cream  product. 

1001.17 

[Keserved] 

1001.18 

Cooperative  association. 

1001.19 

Commercial  food  processing 

establishment. 

Handler 

Reports 

1001.30 

Reports  of  receipts  and  utilization. 

1001.31 

Payroll  reports. 

1001.32 

Other  reports. 

Classification  of  Milk 

1001.40  Classes  of  utilization. 

1001.41  jReserved] 

1001.42  ClassiHcation  of  transfers  and 
diversions. 

1001.43  General  classification  rules. 

1001.44  Classification  of  producer  milk. 

1001.45  Market  administrator's  reports  and 
announcements  concerning 
classification. 

Class  Prices    - 

1001.50  Class  prices,  component  prices, 
and  advanced  pricing  factors. 

1001.51  Class  I  differential  and  price. 

1001.52  Adjusted  Class  I  differentials. 

1001.53  Announcement  of  class  prices, 
component  prices,  and  advanced  pricing 
factors. 

1001.54  Equivalent  price. 

Producer  Price  Differential 

1001.60  Handler's  value  of  milk. 

1001.61  Computation  of  producer  price 
differential. 

1 001 .62  Announcement  of  producer  prices. 


Payments  for  Milk 

1001.70  Producer-settlement  fund. 

1001.71  Payments  to  the  producer- 
settlement  fund. 

1001.72  Payments  firom  the  producer- 
settlement  fund. 

1001.73  Payments  to  producers  and  to 
cooperative  associations. 

1001.74  [Reserved] 

1001.75  Plant  location  adjustments  for 
producer  milk  and  nonpool  milk. 

1001.76  Payments  by  a  handler  operating  a 
partially  regulated  distributing  plant. 

1001.77  Adjustment  of  accounts. 

1001.78  Charges  on  overdue  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1001.85  Assessment  for  order 
administration. 

1001.86  Deduction  for  marketing  services. 
Authority:  7  U.S.C.  601-674. 

Subpart— Order  Regulating  Handling 

General  Provisions 

§1001.1    General  provisions. 

The  terms,  definitions,  and  provisions 
in  part  1000  of  this  chapter  apply  to  and 
are  hereby  made  a  part  of  this  order.  In 
this  part  1001,  all  references  to  sections 
in  part  1000  refer  to  part  1000  of  this 
chapter. 

Definitioiis 

§  1 001 .2    Northeast  marketing  area. 

The  marketing  area  means  all  the 
territory  within  the  bounds  of  the 
following  states  and  political 
subdivisions,  including  all  piers,  docks 
and  wharves  coimected  therewith  and 
all  craft  moored  thereat,  and  all  territory 
occupied  by  government  (municipal. 
State  or  Federal)  reservations, 
installations,  institutions,  or  other 
similar  establishments  if  any  part 
thereof  is  within  any  of  the  listed  states 
or  political  subdivisions: 

Connecticut,  Delaware,  Massachusetts, 
New  Hampshire,  New  Jersey,  Rhode 
Island,  Vermont  and  District  of 
Columbia 

All  of  the  States  of  Connecticut, 
Delaware,  Massachusetts,  New 
Hampshire,  New  Jersey,  Rhode  Island, 
Vermont  and  the  District  of  Columbia. 

Maryland  Counties 

All  of  the  State  of  Maryland  except 
the  counties  of  Allegany  and  Garrett. 

New  York  Counties,  Cities,  and 
Townships 

All  counties  within  the  State  of  New 
York  except  Allegany,  Cattaraugus, 
Chatauqua,  Erie,  Genessee,  Livingston, 
Monroe,  Niagara,  Ontario,  Orleans, 
Seneca,  Wayne,  and  Wyoming;  the 
townships  of  Conquest,  Montezuma, 


Sterling  and  Victory  in  Cayuga  County; 
the  city  of  Homell,  and  the  townships 
of  Avoca,  Bath,  Bradford,  Canisteo, 
Cohocton,  Dansville,  Fremont,  Pulteney, 
Hartsville,  Homellsville,  Howard, 
Prattsburg,  Urbana,  Wayland,  Wayne 
and  Wheeler  in  Steuben  County;  and  the 
townships  of  Italy,  Middlesex,  and 
Potter  in  Yates  Coimty. 

Pennsylvania  Counties 

Adams,  Bucks,  Chester,  Cumberland, 
Dauphin,  Delaware,  Franklin,  Fulton, 
Jimiata,  Lancaster,  Lebanon, 
Montgomery,  Perry,  Philadelphia,  and 
York. 

Virginia  Counties  and  Cities 

Arlington,  Fairfax,  Loudotm,  and 
Prince  William,  and  the  cities  of 
Alexandria,  Fairfax,  Falls  Church, 
Manassas,  and  Manassas  Park. 

§  1 001 .3    Route  disposition. 
See  §  1000.3. 

§1001.4    Plant. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  plant  means  the  land, 
buildings,  fac^ilities,  and  equipment 
constituting  a  single  operating  imit  or 
establishment  at  which  milk  or  milk 
products  are  received,  processed,  or 
packaged,  including  a  facility  described 
in  paragraph  (b)(2)  of  this  section  if  the 
facility  receives  the  milk  of  more  than 
one  dairy  farmer. 

(b)  Plant  shall  not  include: 

(1)  A  separate  building  without 
stationary  storage  tanks  that  is  used  only 
as  a  reload  point  for  transferring  bulk 
milk  from  one  tank  truck  to  another  or 

a  separate  building  used  only  as  a 
distribution  point  for  storing  packaged 
fluid  milk  products  in  transit  for  route 
disposition; 

(2)  An  on-farm  facility  operated  as 
part  of  a  single  dairy  farm  entity  for  the 
separation  of  cream  and  skim  milk;  or 

(3)  Bulk  reload  points  where  milk  is 
transferred  from  one  tank  truck  to 
another  while  en  route  from  dairy 
farmers'  farms  to  a  plant.  If  stationary 
storage  tanks  are  used  for  transferring 
milk  at  the  premises,  the  operator  of  the 
facility  shall  make  an  advance  written 
request  to  the  market  administrator  that 
the  facility  shall  be  treated  as  a  reload 
point.  The  cooling  of  milk,  collection  of 
samples,  and  washing  and  sanitizing  of 
tank  trucks  at  the  premises  shall  not 
disqualify  it  as  a  bulk  reload  point. 

§1001.5    Distributing  plant. 
See  §  1000.5. 

§  1 001 .6    Supply  plant 
See  §  1000.6. 
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f  1001.7   PodptanL 

Pool  plant  means  a  plant,  unit  of 
plants,  or  system  of  plaats  as  specified 
in  paragraphs  (a)  through  (f)  of  this 
section,  but  excluding  a  plant  described 
in  paragraph  (h)  of  this  section.  The 
pooling  standards  described  in 
paragraphs  (c)  and  (f)  of  this  section  are 
subject  to  modification  pursuant  to 
paragraph  (g)  of  this  section. 

(a)  A  distributing  plant,  other  than  a 
plant  qualified  as  a  pool  plant  pursuant 
to  paragraph  (b)  of  this  section  or 
section  7(b)  of  any  other  Federal  milk 
order,  from  which  during  the  month  25 
percent  or  more  of  the  total  quantity  of 
fluid  milk  products  physically  received 
at  the  plant  (excluding  concentrated 
milk  received  £rom  another  plant  by 
agreement  for  other  than  Class  I  use)  are 
disposed  of  as  route  disposition  or  are 
transferred  in  the  form  of  packaged  fluid 
milk  products  to  other  distributing 
plants.  At  least  25  percent  of  such  route 
disposition  and  transfers  must  be  to 
outlets  in  the  marketing  area. 

(b)  Any  distributing  plant  located  in 
the  marketing  area  which  during  the 
month  processed  at  least  25  percent  of 
the  total  quantity  of  fluid  milk  products 
physically  received  at  the  plant 
(excluding  concentrated  milk  received 
bom  another  plant  by  agreement  for 
other  than  Class  I  use)  into  ultra- 
pasteurized  or  aseptically-processed 
fluid  milk  products. 

(c)  A  supply  plant  fit)m  which  fluid 
milk  products  are  transferred  or 
diverted  to  plants  described  in 
paragraph  (a)  or  (b)  of  this  section 
subject  to  the  additional  conditions 
described  in  this  paragraph.  In  the  case 
of  a  supply  plant  operated  by  a 
cooperative  association  handler 
described  in  §  1000.9(c),  fluid  milk 
products  that  the  cooperative  delivers  to 
pool  plants  directly  from  producers' 
farms  shall  be  treated  as  if  transferred 
from  the  cooperative  association's  plant 
for  the  purpose  of  meeting  the  shipping 
requirements  of  this  paragraph. 

(1)  Ehiring  the  months  of  August  and 
December,  such  shipments  must  equal 
not  less  than  10  percent  of  the  total 
quantity  of  milk  that  is  received  at  the 
plant  or  diverted  from  it  pursuant  to 

§  1001.13  during  the  month; 

(2)  During  the  months  of  September 
through  November,  such  shipments 
must  equal  not  less  than  20  percent  of 
the  total  quantity  of  milk  that  is 
received  at  the  plant  or  diverted  from  it 
pursuant  to  §  1001.13  diuing  the  month; 

(3)  A  plant  which  meets  the  shipping 
requirements  of  this  paragraph  during 
each  of  the  months  of  August  through 
December  shall  be  a  pool  plant  during 
the  following  months  of  January  through 
July  unless  the  milk  received  at  the 


plant  fails  to  meet  the  requirements  of 
a  duly  constituted  regulatory  agency, 
the  plant  fails  to  meet  a  shipping 
requirement  instituted  pursuant  to 
paragraph  (f)  of  this  section,  or  the  plant 
operator  requests  nonpool  status  for  the 
plant.  The  shipping  requirement  for  any 
plant  which  has  not  met  the 
requirements  of  paragraphs  (c)(1)  and 
(c)(2)  of  this  section  must  equal  not  less 
than  10  percent  of  the  total  quantity  of 
milk  that  is  received  at  the  plant  or 
diverted  from  it  pursuant  to  §  1001.13 
during  each  of  the  months  of  January 
through  July  in  order  for  the  plant  to  be 
a  pool  plant  in  each  of  those  months; 

(4)  u  milk  is  delivered  directly  from 
producers'  farms  that  are  located 
outside  of  the  states  included  in  the 
marketing  area  or  outside  Maine  or  West 
Virginia,  such  producers  must  be 
grouped  by  state  into  reporting  imits 
and  each  reporting  imit  must 
independently  meet  the  shipping 
reguirements  of  this  paragraph;  and 

(5)  Concentrated  milk  transferred 
from  the  supply  plant  to  a  distributing 
plant  for  an  agreed-upon  use  other  than 
Class  I  shall  be  excluded  from  the 
supply  plant's  shipments  in  computing 
the  percentages  in  paragraphs  (c)(1)  and 
(2)  of  this  section. 

(d)  [Reserved] 

(e)  Two  or  more  plants  that  are 
located  in  the  marketing  area  and 
operated  by  the  same  handler  may 
qualify  as  a  unit  by  meeting  the  total 
and  in-area  route  distribution 
requirements  specified  in  paragraph  (a) 
of  this  section  subject  to  the  following 
additional  requirements: 

(1)  At  least  one  of  the  plants  in  the 
imit  qualifies  as  a  pool  plant  pursuant 
to  paragraph  (a)  of  this  section; 

(2)  Cmiei  plants  in  the  unit  must 
process  only  Class  I  or  Class  n  products 
and  must  be  located  in  a  pricing  zone 
providing  the  same  or  a  lower  Class  I 
price  than  the  price  applicable  at  the 
distributing  plant  included  in  the  unit; 
and 

(3)  A  written  request  to  form  a  unit, 
or  to  add  or  remove  plants  from  a  unit, 
or  to  cancel  a  unit,  must  be  filed  with 
the  market  administrator  prior  to  the 
first  day  of  the  month  for  which  unit 
formation  is  to  be  effective. 

(f)  Two  or  more  supply  plants 
operated  by  the  same  handler,  or  by  one 
or  more  cooperative  associations,  may 
qualify  for  pooling  as  a  system  of  plants 
by  meeting  the  applicable  percentage 
requirements  of  paragraph  (c)  of  this 
section  in  the  same  manner  as  a  single 
plant  subject  to  the  following  additional 
requirements: 

(1)  A  supply  plant  system  will  be 
effective  for  the  period  of  August  1 
through  July  31  of  the  following  year. 


Written  notification  must  be  given  to  the 
market  administrator  listing  the  plants 
to  be  included  in  the  system  prior  to  the 
first  day  of  July  preceding  the  effective 
date  of  the  system.  The  plants  included 
in  the  system  shall  be  listed  in  the 
sequence  in  which  they  shall  qualify  for 
pool  plant  status  based  on  the  minimum 
deliveries  required.  If  the  deliveries 
made  are  insufficient  to  qualify  the 
entire  system  for  pooling,  the  last  listed 
plant  shall  be  excluded  from  the  system, 
followed  by  the  plant  next-to-last  on  the 
list,  and  continuing  in  this  sequence 
imtil  remaining  listed  plants  have  met 
the  miniTniim  shipping  requirements; 
and 

(2)  Each  plant  that  qualifies  as  a  pool 
plant  withiit  a  system  shall  continue 
each  month  as  a  plant  in  the  system 
through  the  following  Jidy  unless  the 
plant  subsequently  fails  to  qualify  for 
pooling,  the  handler  submits  a  written 
notification  to  the  market  administrator 
prior  to  the  first  day  of  the  month  that 
the  plant  be  deleted  from  the  system,  or 
that  the  system  be  discontinued.  Any 
plant  that  has  been  so  deleted  irom  the 
system,  or  that  has  failed  to  qualify  as 
a  pool  plant  in  any  month,  will  not  be 
part  of  the  system  for  the  remaining 
months  through  July.  For  any  system 
that  qualifies  in  August,  no  plant  may 
be  added  in  any  subsequent  month 
through  the  following  July  unless  the 
plant  replaces  another  plant  in  the 
system  Uiat  has  ceased  operations  and 
the  market  administrator  is  notified  of 
such  replacement  prior  to  the  first  day 
of  the  month  for  which  it  is  to  be 
effective. 

(g)  The  applicable  shipping 
percentages  of  paragraphs  (c)  and  (f)  of 
this  section  may  be  increased  or 
decreased  by  the  market  administrator  if 
the  market  administrator  finds  that  such 
adjustment  is  necessary  to  encourage 
needed  shipments  or  to  prevent 
imeconomic  shipments.  Before  making 
such  a  finding,  die  market  administrator 
shall  investigate  the  need  for  adjustment 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  parties  if  the  request  is  made 
in  writing  at  least  1 5  days  prior  to  the 
month  for  which  the  requested  revision 
is  desired  effective.  If  the  investigation 
shows  that  an  adjustment  of  the 
shipping  percentages  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  an 
adjustment  is  being  considered  and 
invite  data,  views  and  arguments.  Any 
decision  to  revise  an  applicable 
shipping  percentage  must  be  issued  in 
writing  at  least  one  day  before  the 
effective  date. 

(h)  The  term  pool  plant  shall  not 
apply  to  the  following  plants: 
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(1)  A  producer-handler  plant; 

(2)  An  exempt  plant  as  defined  in 
§  1000.8(e); 

(3)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  that  is 
located  within  the  marketing  area  if  the 
plant  also  meets  the  pooling 
requirements  of  another  Federal  order 
and  more  than  50  percent  of  its  route 
distribution  has  been  in  such  other 
Federal  order  marketing  area  for  3 
consecutive  months; 

(4)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  is 
not  located  within  any  Federal  order 
marketing  area  that  meets  the  pooling 
requirements  of  another  Federal  order 
and  has  had  greater  route  disposition  in 
such  other  Federal  order's  marketing 
area  for  3  consecutive  months; 

(5)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  that  is 
located  in  another  Federal  order 
marketing  area  if  the  plant  meets  the 
pooling  requirements  of  such  other 
Federal  order  and  does  not  have  a 
majority  of  its  route  distribution  in  this 
marketing  area  for  3  consecutiv9' months 
or  if  the  plant  is  required  to  be  regulated 
luder  such  other  Federal  order  without 
regard  to  its  route  disposition  in  any 
other  Federal  order  marketing  area; 

(6)  A  plant  qualified  pursuant  to 
paragraph  (c)  of  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  order  and  from  which 
greater  qualifying  shipments  are  made 
to  plants  regulated  under  the  other 
Federal  order  than  are  made  to  plants 
regulated  imder  this  order,  or  the  plant 
has  automatic  pooling  status  under  the 
other  Federal  order;  and 

(7)  That  portion  of  a  pool  plant 
designated  as  a  "nonpool  plant"  that  is 
physically  separate- and  operated 
separately  from  the  pool  portion  of  such 
plant.  The  designation  of  a  portion  of  a 
regulated  plant  as  a  nonpool  plant  must 
be  requested  in  writing  by  the  handler 
and  must  be  approved  by  the  market 
administrator. 

§  1 001 .8    Nonpool  plant 
See  §  1000.8. 

§1001.9    Handler. 
See  §  1000.9. 

§  1 001 .1 0    Producar-handtar. 

Producer-handler  means  a  person 
who: 

(a)  dpera^s  a  dairy  farm  and  a 
distributing  plant  from  which  there  is 
monthly  route  disposition  in  the 
marketing  area  diu-ing  the  month; 

(b)  Receives  milk  solely  from  ov«i 
farm  production  or  receives  milk  that  is 
fully  subject  to  the  pricing  and  pooling 
provisions  of  this  or  any  other  Federal 
order; 


(c)  Receives  at  its  plant  or  acquires  for 
route  disposition  no  more  than  150,000 
pounds  of  fluid  milk  products  from 
handlers  fully  regulated  under  any 
Federal  order.  This  limitation  shall  not 
apply  if  the  producer-handler's  own 
farm  production  is  less  than  150,000 
pounds  during  the  month; 

(d)  Disposes  of  no  other  source  milk 
as  Class  I  milk  except  by  increasing  the 
nonfat  milk  solids  content  of  the  fluid 
milk  products;  and 

(e)  Provides  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  animals  and 
other  resources  necessary  to  produce  all 
Class  I  milk  handled  (excluding  receipts 
from  handlers  fully  regulated  under  any 
Federal  order)  and  the  processing  and 
packaging  operations  are  the  producer- 
handler's  own  enterprise  and  at  its  own 
risk. 

§1001.11    [Reserved] 

§1001.12    Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  producer  means  any 
person  who  produces  milk  approved  by 
a  duly  constituted  regulatory  agency  for 
fluid  consumption  as  Grade  A  milk  and 
whose  milk  (or  components  of  milk)  is: 

(1)  Received  at  a  pool  plant  directly 
from  the  producer  or  diverted  by  the 
plant  operator  in  accordance  with 
§1001.13;  or 

(2)  Received  by  a  handler  described  in 
§  1000.9(c). 

(b)  Producer  shall  not  include  a  dairy 
farmer  described  in  paragraphs  (b)(1) 
through  (6)  of  this  section.  A  dairy 
farmer  described  in  paragraphs  (b)(5)  or 
(6)  of  this  section  shall  be  known  as  a 
dairy  farmer  for  other  markets. 

(1)  A  producer-handler  as  defined  in 
any  Federal  order; 

(2)  A  dairy  farmer  whose  milk  is 
received  at  an  exempt  plant,  excluding 
producer  milk  diverted  to  the  exempt 
plant  pursuant  to  §  1001.13(d); 

(3)  A  dairy  farmer  whose  milk  is 
received  by  diversion  at  a  pool  plant 
from  a  handler  regulated  imder  another 
Federal  order  if  the  other  Federal  order 
designates  the  dairy  farmer  as  a 
producer  under  that  order  and  that  milk 
is  allocated  by  request  to  a  utilization 
other  than  Class  I; 

(4)  A  dairy  farmer  whose  milk  is 
reported  as  diverted  to  a  plant  fully 
regulated  imder  another  Federal  order 
with  respect  to  that  portion  of  the  milk 
so  diverted  that  is  assigned  to  Class  I 
under  the  provisions  of  such  other 
order; 

(5)  For  any  month  of  December 
through  June,  any  dairy  farmer  whose 
milk  is  received  at  a  pool  plant  or  by  a 
cooperative  association  handler 


described  in  §  1000.9(c)  if  the  pool  plant 
operator  or  the  cooperative  association 
caused  milk  from  the  same  farm  to  be 
delivered  to  any  plant  as  other  than 
producer  milk,  as  defined  under  this 
order  or  any  other  Federal  milk  order, 
during  the  same  month,  either  of  the  2 
preceding  months,  or  during  any  of  the 
preceding  months  of  July  through 
November;  and 

(6)  For  any  month  of  July  through 
November,  any  dairy  fanner  whose  milk 
is  received  at  a  pool  plant  or  by  a 
cooperative  association  handler 
described  in  §  1000.9(c)  if  the  pool  plant 
operator  or  the  cooperative  association 
caused  milk  from  the  same  farm  to  be 
delivered  to  any  plant  as  other  than 
producer  milk,  as  defined  under  this 
order  or  any  other  Federal  milk  order, 
during  the  same  month. 

§1001.13    Producer  milk. 

Producer  milk  means  the  skim  milk 
(or  the  skim  e<}uivalent  of  components 
of  skim  milk)  and  butterfat  contained  in 
milk  of  a  producer  that  is: 

(a)  Received  by  the  operator  of  a  pool 
plant  directly  from  a  producer  or  from 
a  handler  described  in  §  1000.9(c).  Any 
milk  which  is  picked  up  from  the 
producer's  farm  in  a  tank  truck  imder 
the  control  of  the  operator  of  a  pool 
plant  or  a  handler  described  in 

§  1000.9(c)  but  which  is  not  received  at 
a  plant  \mtil  the  following  month  shall 
be  considered  as  having  been  received 
by  the  handler  during  the  month  in 
which  it  is  picked  up  at  the  farm.  All 
milk  received  pursuant  to  this 
paragraph  shall  be  priced  at  the  location 
of  the  plant  where  it  is  first  physically 
received; 

(b)  Received  by  the  operator  of  a  pool 
plant  or  a  handler  described  in 

§  1000.9(c)  in  excess  of  the  quantity 
delivered  to  pool  plants  subject  to  the 
following  conditions: 

(1)  The  producers  whose  farms  are 
outside  of  the  states  included  in  the 
marketing  area  and  outside  the  states  of 
Maine  or  West  Virginia  shall  be 
organized  into  state  imits  and  each  such 
unit  shall  be  reported  separately;  and 

(2)  For  pooling  purposes,  eacn 
reporting  imit  must  satisfy  the  shipping 
standards  specified  for  a  supply  plant 
pursuant  to  §  1001.7(c); 

(c)  Diverted  by  a  proprietary  pool 
plant  operator  to  another  pool  plant. 
Milk  so  diverted  shall  be  priced  at  the 
location  of  the  plant  to  wbdch  diverted; 
or 

(d)  Diverted  by  the  operator  of  a  pool 
plant  or  by  a  handler  described  in 

§  1000.9(c)  to  a  nonpool  plant,  subject  to 
the  following  conditions: 

(1)  Milk  of  a  dairy  farmer  shall  not  be 
eligible  for  diversion  unless  milk  of 
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such  dairy  fanner  was  physically 
received  as  producer  milk  at  a  pool 
plant  and  the  dairy  farmer  has 
continuously  retained  producer  status 
since  that  time.  If  a  dairy  farmer  loses 
producer  status  under  this  order  {except 
as  a  result  of  a  temporary  loss  of  Grade 
A  approval),  the  dairy  farmer's  milk 
shall  not  be  eligible  for  diversion  until 
milk  of  the  dairy  farmer  has  been 
physically  received  as  producer  milk  at 
a  pool  plant;  and 

(2)  Diverted  milk  shall  be  priced  at 
the  location  of  the.  plant  to  which 
diverted. 

§1001.14    Other  source  milk. 
See  §  1000.14. 


i  1001.15    Fluid  milk  product. 
See  §1000.15. 

§  1 001 .1 6    Ruid  cream  product 
See  §  1000.16. 

§1001.17    [Reserved] 

§  1 001 .1 8    Cooperative  associatton. 
See  §  1000.18. 

§  1 001 .1 9    Commercial  food  processing 
establishment 

See  §  1000.19. 

Handler  Reports 

§  1 001 .30    Reports  of  receipts  and 
utilizatton. 

Each  handler  shall  report  monthly  so 
that  the  market  administrator's  office 
receives  the  report  on  or  before  the  9th 
day  after  the  end  of  the  month,  in  the 
detail  and  on  prescribed  forms,  as 
follows: 

(a)  Each  pool  plant  operator  shall 
report  for  each  of  its  operations  the 
following  information: 

(1)  Product  pounds,  poimds  of 
butterfat,  poimds  of  protein,  and  pounds 
of  nonfat  solids  other  than  protein 
(other  solids)  contained  in  or 
represented  by: 

(i)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
reporting  handler,  from  sources  other 
than  handlers  described  in  §  1000.9(c); 
and 

(ii)  Receipts  of  milk  from  handlers 
described  in  §  1000.9(c); 

(2)  Product  pounds  and  pounds  of 
butterfat  contained  in: 

(i)  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  from  other 
pool  plants; 
(ii)  Receipts  of  other  source  milk;  and 
(iii)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  bulk  fluid  cream  products; 

(3)  The  utilization  or  disposition  of  all 
milk  and  milk  products  required  to  be 
reported  pursuant  to  this  paragraph;  and 


(4)  Such  other  information  with 
respect  to  the  receipts  and  utilization  of 
skim  milk,  butterfat,  milk  protein,  and 
other  nonfat  solids  as  the  market 
administrator  may  prescribe. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shdl  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been 
fully  regulated  shall  be  reported  in  lieu 
of  producer  milk.  The  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 

(c)  Each  handler  described  in 
§  1000.9(c)  shall  report: 

(1)  The  product  pounds,  pounds  of 
butterfat,  pounds  of  protein,  and  the 
poimds  of  solids-not-fat  other  than 
protein  (other  solids)  contained  in 
receipts  of  milk  from  producers;  and 

(2)  The  utilization  or  disposition  of 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraph  (a)  or  (b)  of  this  section  shall 
report  with  respect  to  its  receipts  and 
utilization  of  milk  and  milk  products  in 
such  manner  as  the  market 
administrator  may  prescribe. 

§  1 001 .31    Payroll  reports. 

(a)  On  or  before  the  22nd  day  after  the 
end  of  each  month,  each  handler  that 
operates  a  pool  plant  pursuant  to 

§  1001.7  and  each  handler  described  in 
§  1000.9(c)  shall  report  to  the  market 
administrator  its  producer  payroll  for 
the  month,  in  detail  prescribed  by  the 
market  administrator,  showing  for  each 
producer  the  information  specified  in 
§  1001.73(e). 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to 

§  1000.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for 
reports  required  by  paragraph  (a)  of  this 
section. 

§1001.32    Other  reports. 

In  addition  to  the  reports  required 
pursuant  to  §§  1001.30  and  1001.31, 
each  handler  shall  report  any 
information  the  market  administrator 
deems  necessary  to  verify  or  establish 
each  handler's  obligation  under  the 
order. 


Classification  of  Milk 
§1001.40    Classes  of  utilization. 
See  §  1000.40. 


§1001.41    [Reserved] 

§  1 001 .42    Classification  of  transfers  and 
diversions. 

See  §  1000.42. 

§1001.43    General  classification  rules. 
See  §  1000.43. 

§1001.44    Classification  of  producer  milk. 
See  §  1000.44. 

§1001.45    Market  administrator's  reports 
and  announcements  concerning 
classification. 

See  §  1000.45. 

Class  Prices 

§  1 001 .50    Class  prices,  component  prices, 
and  advanced  pricing  factors. 

See  §  1000.50. 

§  1 001 .51    Class  I  differential  and  price. 
The  Class  I  differential  shall  be  the 
differential  established  for  Suffolk 
County,  Massachusetts,  which  is 
reported  in  §  1000.52.  The  Class  I  price 
shall  be  the  price  computed  pursuant  to 
§  1000.50(a)  for  Suffolk  County, 
Massachusetts. 

§1001.52    Adjusted  Class  I  differentials. 
See  §  1000.52. 

§  1 001 33    Anrtouncement  of  class  prices, 
component  prices,  and  advanced  pricing 
factors. 
See  §  1000.53. 

§1001.54    Equivalent  price. 
See  §  1000.54. 

Producer  Price  Differential 

§  1 001 .60    Handler's  value  of  milk. 

For  the  purpose  of  computing  a 
handler's  obligation  for  producer  milk, 
the  market  administrator  shall 
determine  for  each  month  the  value  of 
milk  of  each  handler  with  respect  to 
each  of  the  handler's  pool  plants  and  of 
each  handler  described  in  §  1000.9(c) 
with  respect  to  milk  that  was  not 
received  at  a  pool  plant  by  adding  the 
amoimts  computed  in  paragraphs  (a) 
through  (h)  of  this  section  and 
subtracting  from  that  total  amount  the 
value  computed  in  paragraph  (i)  of  this 
section.  Unless  otherwise  specified,  the 
skim  milk,  butterfat,  and  the  combined 
poimds  of  skim  milk  and  butterfat 
referred  to  in  this  section  shall  result 
from  the  steps  set  forth  in  §  1000.44(a), 
(b),  and  (c),  respectively,  and  the  nonfat 
components  of  producer  milk  in  each 
class  shall  be  based  upon  the  proportion 
of  such  components  in  producer  skim 
milk.  Receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
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fund  of  another  Federal  order  under 
§  1000.76(a)(4)  or  (d)  shall  be  excluded 
from  pricing  under  this  section. 

(a)  Class  I  value. 

(1)  Multiply  the  pounds  of  skim  milk 
in  Class  I  by  the  Class  I  skim  milk  price; 
and 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  I  by  the  Class  1  butteriat  price. 

(b)  Class  n  value. 

(1 )  Multiply  the  pounds  of  nonfat 
solids  in  Class  II  skim  milk  by  the  Class 
II  nonfat  solids  price;  and 

(2)  Add  an  amouint  obtained  by 
multiplying  the  poimds  of  butterfat  in 
Class  II  times  the  Class  n  butterfat  price. 

(c)  Class  III  value. 

(1)  Multiply  the  poimds  of  protein  in 
Class  III  skim  milk  by  the  protein  price; 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  other  solids 
in  Class  HI  skim  milk  by  the  other  solids 
price;  and 

(3)  Add  an  amount  obtained  by 
multiplying  the  poimds  of  butterfat  in 
Class  III  by  the  butterfat  price. 

(d)  Class  IV  value. 

(1>  Multiply  the  pounds  of  nonfat 
solids  in  Class  IV  skim  milk  by  the 
nonfat  solids  price;  and 

(2]  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  IV  by  the  butterfat  price. 

(e)  Multiply  the  pounds  of  skim  milk 
and  butterfat  overage  assigned  to  each 
class  pursuant  to  §  I000.44{a)(ll)  and 
the  corresponding  step  of  §  1000.44(b) 
by  the  skim  milk  prices  and  butterfat 
prices  applicable  to  each  class. 

(f)  Multiply  the  difference  between 
the  ciurent  month's  Class  I,  D,  or  III 
price,  as  the  case  may  be,  and  the  Class 
rV  price  for  the  preceding  month  by  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I,  D,  or 
in,  respectively,  pursuant  to 

§  1000.44(a)(7)  and  the  corresponding 
step  of  §  1000.44(b); 

(g)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  and  the  Class 
IV  price  by  the  hundredweight  of  skim 
milk  and  butterfat  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(3)(i)  through 
(vi)  and  the  corresponding  step  of 

§  1000.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  a  plant 
regulated  imder  other  Federal  orders 
and  bulk  concentrated  fluid  milk 
products  from  pool  plants,  plants 
regulated  under  other  Federal  orders, 
and  unregulated  supply  plants. 

(h)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  unregulated 


supply  plants  from  which  an  equivalent 
volume  was  received  and  the  Class  m 
price  by  the  pounds  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and 
§  1000.44(a)(3)(i)  and  the  corresponding 
step  of  §  1000.44(b)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 

(i)  For  reconstituted  milk  made  from 
receipts  of  nonfluid  milk  products, 
multiply  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  IV  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1000.43(d). 

§  1 001 .61    Computation  of  producer  price 
differential. 

For  each  month,  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  1001.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  aforementioned 
conditions,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1001.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1001.30; 

(b)  Subtract  the  total  of  the  values 
obtained  by  multiplying  each  handler's 
total  pounds  of  protein,  other  solids, 
and  butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
pursuant  to  §  1001.60  by  the  protein 
price,  other  solids  price,  and  the 
butterfat  price,  respectively; 

(c)  Add  an  amount  equal  to  the  sum 
of  the  location  adjustments  computed 
pursuant  to  §  1001.75; 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 


(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1001.60(h);  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result,  rounded  to  the 
nearest  cent,  shall  be  known  as  the 
producer  price  differential  for  the 
month. 

§  1 001 .62    Announcement  of  producer 
prices. 

On  or  before  the  13th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  announce  the 
following  prices  and  information: 

(a)  The  producer  price  differential; 

(b)  The  protein  price; 

(c)  The  nonfat  solids  price; 

(d)  The  other  solids  price; 

(e)  The  butterfat  price; 

(f)  The  average  butterfat,  protein, 
nonfat  solids,  and  other  solids  content 
of  producer  milk;  and 

(g)  The  statistical  imiform  price  for 
milk  containing  3.5  percent  butterfat 
computed  by  combining  the  Class  III 
price  and  the  producer  price 
differential. 

Payments  for  Milk 

§1001.70    Producer-settlement  fund. 
See  §  1000.70. 

§  1 001 .71    Payments  to  the  producer- 
settlement  fund. 

Each  handler  shall  make  payment  to 
the  producer-settlement  fund  in  a 
manner  that  provides  receipt  of  the 
funds  by  the  market  administrator  no 
later  than  the  15th  day  after  the  end  of 
the  month  (except  as  provided  in 
§  1000.90).  Payment  shall  be  the 
amount,  if  any,  by  which  the  amount 
specified  in  paragraph  (a)  of  this  section 
exceeds  the  amount  specified  in 
paragraph  (b)  of  this  section: 

(a)  The  total  value  of  milk  to  the 
handler  for  the  month  as  determined 
pursuant  to  §  1001.60. 

(b)  The  sum  of: 

(1)  An  amoimt  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  as  determined  pursuant 
to  §  1000.44(c)  by  the  producer  price 
differential  as  adjusted  pursuant  to 
§1001.75; 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butterfat  prices  respectively; 
and 
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(3)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1001.60(h)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1001.75  for  the 
location  of  the  plant  from  which 
received. 

§  1 001 .72    Payments  from  the  producer- 
settlement  fund.  * 

No  later  than  the  16th  day  after  the 
end  of  each  month  (except  as  provided 
in  §  1000.90),  the  market  administrator 
shall  pay  to  each  handler  the  amount,  if 
any,  by  which  the  amount  computed 
pursuant  to  §  1001.71(b)  exceeds  the 
amoimt  computed  pursuant  to 
§  1001.71(a).  If,  at  such  time,  the  balance 
in  the  producer-settlement  fund  is 
insufficient  to  make  all  payments 
pursuant  to  this  section,  the  market 
administrator  shall  reduce  imiformly 
such  pa)mients  and  shall  complete  the 
payments  as  soon  as  the  funds  are 
available. 

§  1 001 .73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Each  pool  plant  operator  that  is  not 
paying  a  cooperative  association  for 
producer  miUc  shall  pay  each  producer 
as  follows: 

(1)  Partial  payment.  For  each 
producer  who  has  not  discontinued 
shipments  as  of  the  23rd  day  of  the 
month,  payment  shall  be  made  so  that 
it  is  received  by  the  producer  on  or 
before  the  26th  day  of  the  month  (except 
as  provided  in  §  1000.90)  for  milk 
received  diuing  the  first  15  days  of  the 
month  at  not  less  than  the  lowest 
aimounced  class  price  for  the  preceding 
month,  less  proper  deductions 
authorized  in  writing  by  the  producer. 

(2)  Final  payment.  For  milk  received 
during  the  month,  payment  shall  be 
made  so  that  it  is  received  by  each 
producer  no  later  than  the  day  after  the 
payment  date  required  in  §  1001.72  in 
an  amount  computed  as  follows: 

(i)  Multiply  the  himdredweight  of 
producer  milk  received  by  the  producer 
price  differential  for  the  month  as 
adjusted  pursuant  to  §  1001.75; 

(ii)  Multiply  the  poimds  of  butterfat 
received  by  the  butterfat  price  for  the 
month; 

(iii)  Multiply  the  pounds  of  protein 
received  by  the  protein  price  for  the 
month; 

(iv)  Multiply  the  pounds  of  other 
solids  received  by  the  other  solids  price 
for  the  month:  and 

(v)  Add  the  amounts  computed  in 
paragraphs  (a)(2)(i)  through  (iv)  of  this 
section,  and  from  that  sum: 

(A)  Subtract  the  partial  payment  made 
pursuant  to  paragraph  (a)(1)  of  this 
■   section; 


(B)  Subtract  the  deduction  for 
marketing  services  pursuant  to 
§  1000.86; 

(C)  Add  or  subtract  for  errors  made  in 
previous  payments  to  the  producer;  and 

(D)  Subtract  proper  deductions 
authorized  in  writing  by  the  producer. 

(b)  One  day  before  partial  and  final 
payments  are  due  pursuant  to  paragraph 
(a)  of  this  section,  each  pool  plant 
operator  shall  pay  a  cooperative 
association  for  milk  received  as  follows: 

(1)  Partial  payment  to  a  cooperative 
association  for  bulk  milk  received 
directly  from  producers'  farms.  For  biUk 
milk  (including  the  milk  of  producers 
who  are  not  members  of  such 
association  and  who  the  market 
administrator  determines  have 
authorized  the  cooperative  association 
to  collect  payment  for  their  milk) 
received  during  the  first  15  days  of  the 
month  from  a  cooperative  association  in 
any  capacity,  except  as  the  operator  of 

a  pool  plant,  the  payment  shall  be  equal 
to  the  himdredweight  of  milk  received 
multiplied  by  the  lowest  announced 
class  price  for  the  preceding  month. 

(2)  Partial  payment  to  a  cooperative 
association  for  milk  transferred  from  its 
pool  plant.  For  bulk  milk/skimmed  milk 
products  received  during  the  first  15 
days  of  the  month  from  a  cooperative 
association  in  its  capacity  as  the 
operator  of  a  pool  plant,  the  partial 
payment  shall  be  at  the  pool  plant 
operator's  estimated  use  value  of  the 
niilk  using  the  most  recent  class  prices 
available  at  the  receiving  plant's 
location. 

(3)  Final  payment  to  a  cooperative 
association  for  milk  transferred  from  its 
pool  plant.  FoUowing  the  classification 
of  bulk  fluid  milk  products  and  bulk 
fluid  cream  products  received  during 
the  month  from  a  cooperative 
association  in  its  capacity  as  the 
operator  of  a  pool  plant,  the  final 
pa>Tnent  for  such  receipts  shall  be 
determined  as  follows: 

(i)  Multiply  the  hundredweight  of 
Class  I  skim  milk  by  the  Class  I  skim 
milk  price  for  the  month  at  the  receiving 
plant; 

(ii)  Multiply  the  pounds  of  Class  I 
butterfat  by  the  Class  I  butterfat  price  for 
the  month  at  the  receiving  plant; 

(iii)  Multiply  the  pounds  of  nonfat 
solids  in  Class  II  skim  milk  by  the  Class 
II  nonfat  solids  price; 

(iv)  Multiply  the  pounds  of  butterfat 
in  Class  II  times  the  Class  II  butterfat 
price; 

(v)  Multiply  the  pounds  of  nonfat 
solids  in  Class  IV  milk  by  the  nonfat 
solids  price  for  the  month; 

(vi)  Multiply  the  pounds  of  butterfat 
in  Class  III  and  IV  milk  by  the  butterfat 
price  for  the  month; 


(vii)  Multiply  the  poimds  of  protein  in 
Class  in  milk  by  the  protein  price  for  the 
month; 

(viii)  Multiply  the  pounds  of  other 
solids  in  Class  III  milk  by  the  other 
solids  price  for  the  mondi;  and 

(ix)  Add  together  the  amounts 
computed  in  paragraphs  (b)(3)(i) 
through  (viii)  of  this  section  and  from 
that  sum  deduct  any  payment  made 
pursuant  to  paragraph  (b)(2)  of  this 
section. 

(4)  Final  payment  to  a  cooperative 
association  for  bulk  milk  received 
directly  from  producers'  farms.  For  bulk 
milk  received  from  a  cooperative 
association  during  the  month,  including 
the  milk  of  producers  who  are  not 
members  of  such  association  and  who 
the  market  administrator  determines 
have  authorized  the  cooperative 
association  to  collect  payment  for  thefr 
milk,  the  final  payment  for  such  milk 
shall  be  an  amount  equal  to  the  sum  of 
the  individual  payments  otherwise 
payable  for  such  milk  pursuant  to 
paragraph  (a)(2)  of  this  section. 

(c)  If  a  handler  has  not  received  full 
payment  from  the  market  administrator 
pursuant  to  §  1001.72  by  the  payment 
date  specified  in  paragraph  (a)  or  (b)  of 
this  section,  the  handler  may  reduce 
payments  pursuant  to  paragraphs  (a) 
and  (b)  of  this  section,  but  by  not  more 
than  the  amount  of  the  underpayment. 
The  payments  shall  be  completed  on  the 
next  scheduled  payment  date  after 
receipt  of  the  balance  due  from  the 
market  administrator. 

(d)  If  a  handler  claims  that  a  required 
payment  to  a  producer  cannot  be  made 
because  the  producer  is  deceased  or 
cannot  be  located,  or  because  the 
cooperative  association  or  its  lawful 
successor  or  assignee  is  no  longer  in 
existence,  the  payment  shall  be  made  to 
the  producer-settlement  fund,  and  in  the 
event  that  the  handler  subsequently 
locates  and  pays  the  producer  or  a 
lawful  claimant,  or  in  the  event  that  the 
handler  no  longer  exists  and  a  lawful 
claim  is  later  established,  the  market 
administrator  shall  make  the  required 
payment  from  the  producer-settlement 
fund  to  the  handler  or  to  the  lawful 
claimant  as  the  case  may  be. 

(e)  In  making  payments  to  producers 
pursuant  to  this  section,  each  pool  plant 
operator  shall  furnish  each  producer, 
except  a  producer  whose  milk  was 
received  from  a  cooperative  association 
handler  described  in  §  1000.9(a)  or  (c), 

a  supporting  statement  in  such  form  that 
it  may  be  retained  by  the  recipient 
•  which  shall  show: 

(1)  The  name,  address.  Grade  A 
identifier  assigned  by  a  duly  constituted 
regulatory  agency,  and  the  payroll 
number  of  the  producer; 
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(2)  The  month  and  dates  that  milk 
was  received  from  the  producer, 
including  the  daily  and  total  pounds  of 
milk  received; 

(3)  The  total  pounds  of  butterfat, 
protein,  and  other  solids  contained  in 
the  producer's  milk; 

(4)  The  minimum  rate  or  rates  at 
which  payment  to  the  producer  is 
required  pursuant  to  this  order; 

(5)  The  rate  used  in  making  payment 
if  the  rate  is  other  than  the  applicable 
minimum  rate; 

(6)  The  amount,  or  rate  per 
hundredweight,  or  rate  per  pound  of 
component,  and  the  nature  of  each 
deduction  claimed  by  the  handler;  and 

(7)  The  net  amount  of  payment  to  the 
producer  or  cooperative  association. 

§1001.74    [ReMrved] 

§  1 001 .75    Plant  location  adjustments  for 
producer  milk  and  nonpool  milk. 

For  purposes  of  making  payments  for 
producer  milk  and  nonpool  milk,  a 
plant  location  adjustment  shall  be 
determined  by  subtracting  the  Class  I 
price  specified  in  t?  1001.51  from  the 
Class  I  price  at  the  plant's  location.  The 
difference,  plus  or  ipinus  as  the  case 
may  be,  shall  be  used  to  adjust  the 
payments  required  piu^uant  to 
§§1001.73  and  1000.76. 

§  1 001 .76    Payments  by  a  handler 
operating  a  partially  regulated  distributing 
plant. 

See  §  1000.76. 

§1001.77    Adjustment  of  accounts. 
See  §1000.77. 

§  1  GDI  .78    Charges  on  overdue  accounts. 
See  §1000.78. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1 001 .85    Assessment  for  order 
administration. 

See  §  1000.85. 

§  1 001 .86    Deduction  for  marketing 
servicM. 

See  §  1000.86. 

PART  100&-MILK  IN  THE 
APPALACHIAN  MARKETING  AREA 

Subpart— Order  Regulating  Handling 
General  Provisions 


1005.8 

Nonpool  plant. 

1005.9 

Handler. 

1005.10 

Producer-handler. 

1005.11 

(Reserved] 

1005.12 

Producer. 

1005.13 

Producer  milk. 

1005.14 

Other  source  milk. 

1005.15 

Fluid  milk  product. 

1005.16 

Fluid  cream  product. 

1005.17 

(Reserved] 

1005.18 

Cooperative  association. 

1005.19 

Commercial  food  processing 

establishment. 

Handler 

Reports 

1005.30 

Reports  of  receipts  and  utilization. 

1005.31 

Payroll  reports. 

1005.32 

Other  reports. 

Sec. 

1005.1 

General  provisions. 

Definitions 

1005.2 
1005.3 
1005.4 

Appalachian  marketing  area. 

Route  disposition. 

Plant. 

1005.5 
1005.6 
1005.7 

Distributing  plant. 
Supply  plant. 
Pool  plant. 

Classification  of  Milk 

1005.40  Classes  of  utilization. 

1005.41  [Reserved] 

1005.42  Classification  of  transfers  and 
diversions. 

1005.43  General  classiRcation  rules. 

1005.44  Classification  of  producer  milk. 

1005.45  Market  administrator's  reports  and 
annovmcements  concerning 
classification. 

Class  Prices 

1005.50  Class  prices,  component  prices, 
amd  advanced  pricing  factors. 

1005.51  Class  I  differential  and  price. 

1005.52  Adjusted  Class  I  difi^erentials. 
1 005 . 5  3    Announcement  of  class  prices , 

component  prices,  and  advanced  pricing 
fectors. 
1005.54    Equivalent  price. 

Uniform  Prices 

1005.60  Handler's  value  of  milk. 

1005.61  Computation  of  uniform  prices. 

1005.62  Announcement  of  uniform  prices. 

Payments  for  Milk 

1005.70  Producer-settlement  fund. 

1005.71  Payments  to  the  producor- 
setUement  fund. 

1005.72  Payments  fix)m  the  producer- 
settlement  fund. 

1005.73  Payments  to  producers  and  to 
cooperative  associations. 

1005.74  (Reserved] 

1005.75  Plant  location  adjustments  for 
producer  milk  and  nonpool  milk. 

1005.76  Payments  by  a  handler  operating  a 
partially  regulated  distributing  plant. 

1005.77  Adjustment  of  accounts. 

1005.78  Charges  on  overdue  accoimts. 

Marketwide  Service  Payments 

1005.80  Transportation  credit  balancing 
fund. 

1005.81  Payments  to  the  transportation 
credit  balancing  fund. 

1005.82  Payments  from  the  transportation 
credit  balancing  fund. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1005.85  Assessment  for  order 
administration. 

1005.86  Deduction  for  marketing  services. 
Authority:  7  U.S.C.  601-674. 


Subpart— Order  Regulating  Handling 
General  ProTisions 

§  1 005.1    General  provisions. 

The  terms,  definitions,  and  provisions 
in  part  1000  of  this  chapter  apply  to  and 
are  hereby  made  a  part  of  this  order.  In 
this  part  1005,  all  references  to  sections 
in  part  1000  refer  to  part  1000  of  this 
chapter. 

Definitions 

§  1 005.2    Appalachian  marketing  area. 
The  marketing  area  means  all  the 
territory  within  the  bounds  of  the 
foUovdng  states  and  political 
subdivisions,  including  all  piers,  docks 
and  wharves  connected  therewith  and 
all  craft  moored  thereat,  and  all  territory 
occupied  by  government  (municipal, 
State  or  Federal)  reservations, 
installations,  institutions,  or  other 
similar  establishments  if  any  part 
thereof  is  within  any  of  the  listed  states 
or  political  subdivisions: 

Georgia  Counties 

Catoosa,  Chattooga,  Dade,  Fannin,  Miuray, 
Walker,  and  Whitfield. 

Indiana  Counties 

Clark,  Crawford,  Daviess,  Dubois,  Floyd, 
Gibson,  Greene,  Harrison,  Knox,  Martin, 
Orange,  Perry,  Pike,  Posey,  Scott,  Spencer, 
Sullivan,  Vanderburgh,  Warrick,  and 
Washington. 

Kentucky  Counties 

Adair,  Anderson,  Bath,  Bell,  Bourbon, 
Boyle,  Breathitt,  Breckinridge,  Bullitt,  Butler, 
Carroll,  Carter,  Casey,  Clark,  Clay,  Clinton, 
Cumberland,  Daviess,  Edmonson,  Elliott, 
Estill,  Fayette.  Fleming,  Franklin,  Gallatin, 
Garrard,  Grayson,  Green,  Hancock,  Hardin, 
Harlan,  Hart,  Henderson,  Henry,  Hopkins, 
Jackson,  Jefferson,  Jessamine,  Knott,  Knox, 
Larue,  Laurel,  Lee,  Leslie,  Letcher,  Lincoln, 
Madison,  Marion,  McCreary,  McLean,  Meade, 
Menifee,  Mercer,  Montgomery,  Morgan, 
Muhlenberg,  Nelson,  Nicholas,  Ohio, 
Oldham,  Owen,  Owsley,  Perry,  Powell, 
Pulaski,  Rockcastle,  Rowan,  Russell,  Scott, 
Shelby,  Spencer,  Taylor,  Trimble,  Union, 
Washington,  Wayne,  Webster,  Whitley, 
Wolfe,  and  Woodford. 

North  Carolina  and  South  Carolina 

All  of  the  States  of  North  Carolina  and 
South  Carolina. 

Tennessee  Counties 

Anderson,  Blount,  Bradley,  Campbell, 
Carter,  Claiborne,  Cocke,  Cumberland, 
Grainger,  Greene,  Hamblen,  Hamilton, 
Hancock,  Hawkins,  Jefferson,  Johnson,  Knox, 
Loudon,  Marion,  McMinn,  Meigs,  Monroe, 
Morgan,  Polk,  Rhea,  Roane,  Scott, 
Sequatchie,  Sevier,  Sullivan,  Unicoi,  Union, 
and  Washington. 

Virginia  Counties  and  Cities 

Buchanan,  Dickenson,  Lee,  Russell,  Scott, 
Tazewell,  Washington,  and  Wise;  and  the 
cities  of  Bristol  and  Norton. 
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West  Virginia  Counties 
McDowell  and  Mercer. 

§  1 005.3    Route  disposttion. 

See  §  1000.3. 

§1005.4    Plant. 

See  §  1000.4. 

§1005.5    Distributing  plant 
See  §  1000.5. 

§1005.6    Supply  plant 
See  §  1000.6. 

§1005.7    Pool  plant 

Pool  plant  means  a  plant  specified  in 
paragraphs  (a)  through  (d)  of  this 
section,  or  a  unit  of  plants  as  specified 
in  paragraph  (e)  of  this  section,  but 
excluding  a  plant  specified  in  paragraph 
(g)  of  this  section.  The  pooling 
standards  described  in  paragraphs  (c) 
and  (d)  of  this  section  are  subject  to 
modification  pursuant  to  paragraph  (f) 
of  this  section: 

(a)  A  distributing  plant,  other  than  a 
plant  qualified  as  a  pool  plant  piu^uant 
to  paragraph  (b)  of  this  section  or 
section  7(b)  of  any  other  Federal  milk 
order,  from  which  during  the  month  50 
percent  or  more  of  the  fluid  milk 
products  received  at  such  plant 
(excluding  concentrated  milk  received 
from  another  plant  by  agreement  for 
other  than  Class  I  use)  are  disposed  of 
as  route  disposition  or  are  transferred  in 
the  form  of  packaged  fluid  milk 
products  to  other  distributing  plants.  At 
least  25  percent  of  such  route 
disposition  and  transfers  must  be  to 
ouUets  in  the  marketing  area. 

(b)  Any  distributing  plant  located  in 
the  marketing  area  which  during  the 
month  processed  at  least  50  percent  of 
the  totaJ  quantity  of  fluid  milk  products 
received  at  the  plant  (excluding 
concentrated  milk  received  from 
another  plant  by  agreement  for  other 
than  Class  I  use)  into  ultra-pasteurized 
or  aseptically-processed  fluid  milk 
products. 

(c)  A  supply  plant  from  which  50 
percent  or  more  of  the  total  quantity  of 
milk  that  is  received  during  the  month 
from  dairy  farmers  and  handlers 
described  in  §  1000.9(c).  including  milk 
that  is  diverted  from  the  plant,  is 
transferred  to  pool  distributing  plants. 
Concentrated  milk  transferred  from  the 
supply  plant  to  a  distributing  plant  for 
an  agreed-upon  use  other  than  Class  I 
shall  be  excluded  bom  the  supply 
plant's  shipments  in  computing  the 
plant's  shipping  percentage. 

(d)  A  plant  located  witmn  the 
marketing  area  or  in  the  State  of  Virginia 
that  is  operated  by  a  cooperative 
association  if  pool  plant  status  under 
this  paragraph  is  requested  for  such 


plant  by  the  cooperative  association  and 
during  the  month  at  least  60  percent  of 
the  producer  milk  of  members  of  such 
cooperative  association  is  delivered 
directly  from  farms  to  pool  distributing 
plants  or  is  transferred  to  such  plants  as 
a  fluid  milk  product  (excluding 
concentrated  milk  transferred  to  a 
distributing  plant  for  an  agreed-upon 
use  other  than  Class  I)  from  the 
cooperative's  plant. 

(e)  Two  or  more  plants  operated  by 
the  same  handler  and  that  are  located 
within  the  marketing  area  may  qualify 
for  pool  status  as  a  unit  by  meeting  the 
total  and  in-area  route  disposition 
requirements  specified  in  paragraph  (a) 
of  this  section  and  the  following 
additional  requirements: 

(1)  At  least  one  of  the  plants  in  the 
unit  must  qualify  as  a  pool  plant 
pursuant  to  paragraph  (a)  of  this  section; 

(2)  Other  plants  in  the  unit  must 
process  only  Class  I  or  Class  11  products 
and  must  be  located  in  a  pricing  zone 
providing  the  same  or  a  lower  Class  I 
price  than  the  price  applicable  at  the 
distributing  plant  included  in  the  unit 
pursuant  to  paragraph  (e)(1)  of  this 
section;  and 

(3)  A  written  request  to  form  a  unit, 
or  to  add  or  remove  plants  from  a  unit, 
must  be  filed  with  the  market 
administrator  prior  to  the  first  day  of  the 
month  for  which  it  is  to  be  effective. 

(f)  The  applicable  shipping 
percentages  of  paragraphs  (c)  and  (d)  of 
this  section  may  be  increased  or 
"decreased  by  the  market  administrator  if 
the  market  administrator  finds  that  such 
adjustment  is  necessary  to  encoiuage 
needed  shipments  or  to  prevent 
uneconomic  shipments.  Before  making 
such  a  finding,  tbe  market  administrator 
shall  investigate  the  need  for  adjustment 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  parties  if  the  request  is  made 
in  writing  at  least  15  days  prior  to  the 
date  for  which  the  requested  revision  is 
desired  effective.  If  the  investigation 
shows  that  an  adjustment  of  the 
shipping  percentages  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  an 
adjustment  is  being  considered  and 
invite  data,  views  and  arguments.  Any 
decision  to  revise  an  applicable 
shipping  percentage  must  be  issued  in 
writing  at  least  one  day  before  the 
effective  date. 

(g)  The  term  pool  plant  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  An  exempt  plant  as  defined  in 
§  1000.8(e); 

(3)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  is 
not  located  within  any  Federal  order 


marketing  area,  meets  the  pooling 
requirements  of  another  Federal  order, 
and  has  had  greater  route  disposition  in 
such  other  Federal  order  marketing  area 
for  3  consecutive  months; 

(4)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  is 
located  in  another  Federal  order 
marketing  area,  meets  the  pooling 
standards  of  the  other  Federal  order, 
and  has  not  had  a  majority  of  its  route 
disposition  in  this  marketing  area  for  3 
consecutive  months  or  is  locked  into 
pool  status  under  such  other  Federal 
order  without  regard  to  its  route 
disposition  in  any  other  Federal  order 
marketing  area; 

(5)  A  plant  qualified  pursuant  to 
paragraph  (c)  of  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  order  and  from  which 
greater  qualifying  shipments  are  made 
to  plants  regulated  under  such  other 
order  than  are  made  to  plants  regulated 
under  this  order,  or  such  plant  has 
automatic  pooling  status  under  such 
other  order;  and 

(6)  That  portion  of  a  pool  plant 
designated  as  a  "nonpool  plant"  that  is 
physically  separate  and  operated 
separately  from  the  pool  portion  of  such 
plants  The  designation  of  a  portion  of  a 
regulated  plant  as  a  nonpool  plant  must 
be  requested  in  writing  by  the  handler 
and  must  be  approved  by  the  market 
administrator. 

§  1 005.8    Nonpool  plant 
See  §  1000.8. 

§1005.9    Handler. 
See  §  1000.9. 

§  1 005. 1 0    Producer-handler. 

Producer-handler  means  a  person 
who: 

(a)  Operates  a  dairy  farm  and  a 
distributing  plant  from  which  there  is 
monthly  route  disposition  in  the 
marketing  area; 

(b)  Receives  no  fluid  milk  products, 
and  acquires  no  fluid  milk  products  for 
route  disposition,  from  sources  other 
than  own  farm  production; 

(c)  Disposes  of  no  other  source  milk 
as  Class  I  milk  except  by  increasing  the 
non&t  milk  solids  content  of  the  fluid 
milk  products  received  from  own  farm 
production;  and 

(d)  Provides  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  animals  and 
other  resources  necessary  to  produce  all 
Class  I  milk  handled,  and  the  processing 
and  packaging  operations  are  the 
producer-handler's  own  enterprise  and 
are  operated  at  the  producer-handler's 
own  risk. 
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§1005.11    [RMerved] 

§1005.12    Producm^. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  producer  means  any 
person  who  produces  milk  approved  by 
a  duly  constituted  regulatory  agency  for 
fluid  consumption  as  Grade  A  milk  and 
whose  milk  {or  components  of  milk)  is: 

(1)  Received  at  a  pool  plant  directly 
from  the  producer  or  diverted  by  the 
plant  operator  in  accordance  with 
§1005.13;  or 

(2)  Received  by  a  handler  described  in 
§  1000.9(c). 

(b)  Producer  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  Federal  order; 

(2)  A  dairy  farmer  whose  milk  is 
received  at  an  exempt  plant,  excluding 
producer  milk  diverted  to  the  exempt 
plant  pursuant  to  §  1005.13(d); 

(3)  A  dairy  farmer  whose  milk  is 
received  by  diversion  at  a  pool  plant 
from  a  handler  regulated  under  another 
Federal  order  if  the  other  Federal  order 
designates  the  dairy  farmer  as  a 
producer  under  that  order  and  that  milk 
is  allocated  by  request  to  a  utilization 
other  than  Class  I;  and 

(4)  A  dairy  farmer  whose  milk  is 
reported  as  diverted  to  a  plant  fully 
regulated  under  another  order  with 
respect  to  that  portion  of  the  milk  so 
diverted  that  is  assigned  to  Class  I  under 
the  provisions  of  such  other  order. 

§1005.13    Producer  milk. 

Producer  milk  means  the  skim  milk 
(or  the  skim  equivalent  of  components 
of  skim  milk)  and  butterfat  contained  in 
milk  of  a  producer  that  is: 

(a)  Received  by  the  operator  of  a  pool 
plant  directly  from  a  producer  or  a 
handler  described  in  §  1000.9(c).  All 
milk  received  pursuant  to  this 
paragraph  shall  be  priced  at  the  location 
of  the  plant  where  it  is  first  physically 
received; 

(b)  Received  by  a  handler  described  in 
§  1000.9(c)  in  excess  of  the  quantity 
delivered  to  pool  plants; 

(c)  Diverted  by  a  pool  plant  operator 
to  another  pool  plant.  Milk  so  diverted 
shall  be  priced  at  the  location  of  the 
plant  to  which  diverted;  or 

(d)  Diverted  by  the  operator  of  a  pool 
plant  or  a  handler  described  in 

§  1000.9(c)  to  a  nonpool  plant,  subject  to 
the  following  conditions: 

(1)  In  any  month  of  July  through 
December,  not  less  than  6  days' 
production  of  the  producer  whose  milk 
is  diverted  is  physically  received  at  a 
pool  plant  during  the  month;- 

(2)  In  any  month  of  January  through 
June,  not  less  than  2  days'  production  of 
the  producer  whose  milk  is  diverted  is 
physically  received  at  a  pool  plant 
during  the  month; 


(3)  The  total  quantity  of  milk  so 
diverted  during  the  month  by  a 
cooperative  association  shall  not  exceed 
25  percent  during  the  months  of  July 
through  November,  January,  and 
February,  and  40  percent  during  the 
months  of  December  and  March  through 
June,  of  the  producer  milk  that  the 
cooperative  association  caused  to  be 
delivered  to,  and  physically  received  at, 
pool  plants  during  the  month; 

(4)  The  operator  of  a  pool  plant  that 
is  not  a  cooperative  association  may 
divert  any  milk  that  is  not  under  the 
control  of  a  cooperative  association  that 
diverts  milk  during  the  month  pursuant 
to  paragraph  (d)  of  this  section.  The 
total  quantity  of  milk  so  diverted  during 
the  month  shall  not  exceed  25  percent 
during  the  months  of  July  through 
November,  January,  and  February,  and 
40  percent  during  the  months  of 
December  and  March  through  Jxme,  of 
the  producer  milk  physically  received  at 
such  plant  (or  such  unit  of  plants  in  the 
case  of  plants  that  pool  as  a  unit 
pursuant  to  §  1005.7(d))  during  the 
month,  excluding  the  quantity  of 
producer  milk  received  from  a  handler 
described  in  §  1000.9(c); 

(5)  Any  milk  diverted  in  excess  of  the 
limits  prescribed  in  paragraphs  (d)(3) 
and  (4)  of  this  section  shall  not  be 
producer  milk.  If  the  diverting  handler 
or  cooperative  association  fails  to 
designate  the  dairy  farmers'  deliveries 
that  will  not  be  producer  milk,  no  milk 
diverted  by  the  handler  or  cooperative 
association  shall  be  producer  milk; 

(6)  Diverted  milk  shall  be  priced  at 
the  location  of  the  plant  to  which 
diverted;  and 

(7)  The  delivery  day  requirements  and 
the  diversion  percentages  in  paragraphs 
(d)(1)  through  (4)  of  this  section  may  be 
increased  or  decreased  by  the  market 
administrator  if  the  market 
administrator  finds  that  such  revision  is 
necessary  to  assure  orderly  marketing 
and  efficient  handling  of  milk  in  the 
marketing  area.  Before  making  such  a 
finding,  the  market  administrator  shall 
investigate  the  need  for  the  revision 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  persons.  If  the  investigation 
shows  that  a  revision  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  the 
revision  is  being  considered  and 
inviting  written  data,  views,  and 
arguments.  Any  decision  to  revise  an 
applicable  percentage  must  be  issued  in 
writing  at  least  one  day  before  the 
effective  date. 

§1005.14    Other  source  milk. 
See  §  1000.14. 


§1005.15    Ruid  milk  product 
See  §  1000.15. 

§  1 005.1 6    Fluid  cream  product 

See  §  1000.16. 

§1005.17    [Reserved] 

§  1 005.1 8    Cooperative  association. 
See  §  1000.18. 

§  1 005.1 9    Commercial  food  processing 
establishment. 

See  §1000.19. 

Handler  Reports 

§  1 005.30    Reports  of  receipts  and 
utilization. 

Each  handler  shall  report  monthly  so 
that  the  market  administrator's  office 
receives  the  report  on  or  before  the  7th 
day  after  the  end  of  the  month,  in  the 
detail  and  on  prescribed  forms,  as 
follows: 

(a)  With  respect  to  each  of  its  pool 
plants,  the  quantities  of  skim  milk  and 
butterfat  contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
reporting  handler,  from  sources  other 
than  handlers  described  in  §  1000.9(c); 

(2)  Receipts  of  milk  from  handlers 
described  in  §  1000.9(c); 

(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from 
other  pool  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Receipts  of  bulk  milk  from  a  plant 
regulated  under  another  Federal  order, 
except  Federal  Order  1007,  for  which  a 
transportation  credit  is  requested 
pursuant  to  §  1005.82; 

(6)  Receipts  of  producer  milk 
described  in  §  1005.82(c)(2),  including 
the  identity  of  the  individual  producers 
whose  milk  is  eligible  for  the 
transportation  credit  pursuant  to  that 
paragraph  and  the  date  that  such  milk 
was  received; 

(7)  For  handlers  submitting 
transportation  credit  requests,  transfers 
of  bulk  milk  to  nonpool  plants, 
including  the  dates  that  such  milk  was 
transferred; 

(8)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  bulk  fluid  cream  products;  and 

(9)  The  utilization  or  disposition  of  all 
milk  and  milk  products  required  to  be 
leported  pursuant  to  this  paragraph. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been 
fully  regulated  shall  be  reported  in  lieu 
of  producer  milk.  The  report  shall  show 
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also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 

(c)  Each  handler  described  in 
§  1000.9(c)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterfot  contained  in  receipts  of  milk 
from  producers; 

(2)  The  utilization  or  disposition  of  all 
such  receipts;  and 

(3)  With  respect  to  milk  for  which  a 
cooperative  association  is  requesting  a 
transportation  credit  piu^uant  to 

§  1005.82,  all  of  the  information 
required  in  paragraphs  (a)(5),  (a)(6),  and 
{a)(7)  of  this  section. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilization  of  mUk  and  milk 
products  in  such  manner  as  the  market 
administrator  may  prescribe. 

S  1005^1    Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler  that 
operates  a  pool  plant  pursuant  to 

§  1005.7  and  each  handler  described  in 
§  1000.9  (c)  shall  report  to  the  market 
administrator  its  producer  payroll  for 
the  month,  in  detail  prescribed  by  the 
market  administrator,  showing  for  each 
producer  the  information  specified  in 
§  1005.73(e). 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to 

§  1000.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for 
reports  required  by  paragraph  (a)  of  this 
section. 

§1005.32    Other  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1000.9(a)  and  (c)  shall 
report  to  the  market  administrator  any 
adjustments  to  transportation  credit 
requests  as  reported  pursuant  to 

§  1005.30(a)(5).  (6),  and  (7). 

(b)  In  addition  to  the  reports  required 
pursuant  to  §§  1005.30, 1005.31,  and 
1005.32(a),  each  handler  shall  report 
any  information  the  market 
administrator  deems  necessary  to  verify 
or  establish  each  handler's  obligation 
under  the  order. 

Classification  of  Milk 

§1005.40    Classes  of  utilization. 
See  §  1000.40. 

§1005.41    [Reserved] 

§1005.42    Classification  of  transfers  and 
diversions. 
See  §1000.42. 


§  1 005.43    General  classification  rules. 
See  §  1000.43. 

§  1 005.44    Classification  of  producer  millc 
See  §  1000.44. 

§  1 005.45    Market  administrator's  reports 
and  announcenients  concerning 
classification. 
See  §  1000.45. 

Class  Prices 

§  1 005.50    Class  prices,  component  prices, 
and  advanced  pricing  factors. 

See  §  1000.50. 

§  1 005.51    Class  I  differentiel  and  price. 
The  Class  I  differential  shall  be  the 
differential  established  for  Mecklenbitfg 
Coimty,  North  Carolina,  which  is 
reported  in  §  1000.52.  The  Class  I  price 
shall  be  the  price  computed  pursuant  to 
§  1000.50(a)  for  Mecklenburg  Coimty, 
North  Carolina. 

§  1 005.52    Adjusted  Class  I  differentiais. 
See  §  1000.52. 

§  1 005.53    Announcement  of  dess  prices, 
component  prices,  and  advanced  pricing 
factors. 

See  §  1000.53. 

§1005.54    Equivalent  price. 

See  §  1000.54. 

Uniform  Prices 

§  1005.60    Handler's  value  of  miilt. 

For  the  purpose  of  computing  a 
handler's  obUgation  for  producer  milk, 
the  market  administrator  shall 
determine  for  each  month  the  value  of 
milk  of  each  handler  with  respect  to 
each  of  the  handler's  pool  plants  and  of 
each  handler  described  in  §  1000.9(c) 
with  respect  to  milk  that  was  not 
received  at  a  pool  plant  by  adding  the 
amoimts  computed  in  paragraphs  (a) 
through  (e)  of  this  section  and 
subtracting  from  that  total  amount  the 
value  computed  in  paragraph  (f)  of  this 
section.  Receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  Federal  order  imder 
§  1000.76(a)(4)  or  (d)  shall  be  excluded 
from  pricing  under  this  section. 

(a)  Multiply  the  pounds  of  skim  milk 
and  butterfat  in  producer  milk  that  were 
classified  in  each  class  pursuant  to 

§  1000.44(c)  by  the  applicable  skim  milk 
and  butterfat  prices,  and  add  the 
resulting  amounts; 

(b)  Multiply  the  pounds  of  skim  milk 
and  butterfat  overage  assigned  to  each 
class  pursuant  to  §  1000.44(a)(ll)  by  the 
respective  skim  milk  and  butterfat 
prices  applicable  at  the  location  of  the 
pool  plant; 


(c)  Multiply  the  difference  between 
the  Class  IV  price  for  the  preceding 
month  and  the  current  month's  Class  I, 
n,  or  in  price,  as  the  case  may  be,  by  the 
hundredwei^t  of  skim  milk  and 
butterfat  subtracted  from  Class  I,  H,  or 
in,  respectively,  pursuant  to 

§  1000.44(a)(7)  and  the  corresponding 
step  of  §  1000.44(b); 

(d)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  and  the  Class 
rv  price  by  the  hundredweight  of  skim 
miU^  and  butterfat  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and  the 
himdredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(3)(i)  through 
(vi)  and  the  corresponding  step  of 

§  1000.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  a  plant 
regulated  imder  other  Federal  orders 
and  bulk  concentrated  fluid  milk 
products  from  pool  plants,  plants 
regulated  under  other  Federal  orders, 
and  unregulated  siipply  plants; 

(e)  Multiply  the  Class  I  price 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  voliune  was  received  by 
the  poimds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1000.44(a)(8)  and  the  corresponding 
step  of  §  1000.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
fluid  milk  products  from  an  unregulated 
supply  plant  to  the  extent  that  an 
equivalent  amount  of  skim  milk  or 
butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  imder  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order;  and 

(f)  For  reconstituted  milk  made  from 
receipts  of  nonfluid  milk  products, 
multiply  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  IV  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1000.43(d). 

§  1 005.61    Computation  of  uniform  prices. 

On  or  before  the  1 1th  day  of  each 
month,  the  market  administrator  shall 
compute  a  uniform  butterfat  price,  a 
uniform  skim  milk  price,  and  a  uniform 
price  for  producer  milk  receipts 
reported  for  the  prior  month.  The  report 
of  any  handler  who  has  not  made 
payments  required  pursuant  to 
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§  1005.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
these  prices,  and  such  handler's  report 
shall  not  be  included  in  the 
computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 

(a)  Uniform  butterfat  price.  The 
uniform  butterfat  price  per  pound, 
roimded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by  multiplying 
the  pounds  of  butteriat  in  producer  milk 
allocated  to  each  class  pursuant  to 

§  1000.44{b)  by  the  respective  class 
butterfat  prices  and  dividing  the  sum  of 
such  values  by  the  total  pounds  of  such 
butterfat. 

(b)  Uniform  skim  milk  price.  The 
imiform  skim  milk  price  per 
hundredweight,  rounded  to  the  nearest 
cent,  shall  be  computed  as  follows: 

(1)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1005.60  for  all 
handlers; 

(2)  Add  an  amount  equal  to  the  siun 
of  the  location  adjustments  computed 
pursuant  to  §  1005.75; 

(3)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(4)  Subtract  the  value  of  the  total 
poimds  of  butterfat  for  all  handlers.  The 
butterfat  value  shall  be  computed  by 
multiplying  the  pounds  of  butterfat  by 
the  butterfat  price  computed  in 
paragraph  (a)  of  this  section; 

(5)  Divide  the  resulting  amount  by  the 
simi  of  the  following  for  all  handlers 
included  in  these  computations: 

(i)  The  total  skim  poimds  of  producer 
milk;  and 

(ii)  The  total  skim  pounds  for  which 
a  value  is  computed  piusuant  to 
§  1005.60(e);  and 

(6)  Subtract  not  less  than  4  cents  and 
not  more  than  5  cents. 

(c)  Uniform  price.  The  uniform  price 
per  himdredweight,  rounded  to  the 
nearest  cent,  shall  be  the  sum  of  the 
following: 

(1)  Multiply  the  uniform  butterfat 
price  for  the  month  pursuant  to 
paragraph  (a)  of  this  section  times  3.5 
pounds  of  butterfat;  and 

(2)  Multiply  the  imiform  skim  milk 
price  for  the  month  pursuant  to 
paragraph  (b)  of  this  section  times  96.5 
pounds  of  slum  milk. 

§  1 005.62    Announcement  of  unifonn 
prices. 

On  or  before  the  11th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  announce  the 
uniform  prices  for  the  month  computed 
pursuant  to  §  1005.61. 


§  1 005.62    Announcement  of  uniform  price, 
uniform  butterfat  price  and  uniform  sldm 
milk  price. 

On  or  before  the  11th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  annoimce  the 
following  prices  and  information: 

(a)  The  uniform  price  pursuant  to 
§  1005.61  for  such  month; 

(b)  The  uniform  butterfat  price 
pursuant  to  §  1005.61(b)  for  such  month; 
and 

(c)  The  uniform  skim  milk  price 
pursuant  to  §  1005.61(c)  for  such  month. 

Payments  for  Milk 

§  1 005.70    Producer-settlement  fund. 

See  §1000.70. 

§  1 005.71    Payments  to  the  producer- 
settlement  fund. 

Each  handler  shall  make  a  payment  to 
the  producer-settlement  fund  in  a 
manner  that  provides  receipt  of  the 
funds  by  the  market  administrator  no 
later  than  the  12th  day  after  the  end  of 
the  month  (except  as  provided  in 
§  1000.90).  Payment  shall  be  the 
amoimt,  if  any,  by  which  the  amoimt 
specified  in  paragraph  (a)  of  this  section 
exceeds  the  amoimt  specified  in 
paragraph  (b)  of  this  section: 

(a)  The  total  value  of  milk  of  the 
handler  for  the  month  as  determined 
pursuant  to  §  1005.60;  and 

(b)  The  sum  of  the  value  at  the 
unifonn  prices  for  skim  milk  and 
butterfat,  adjusted  for  plant  location,  of 
the  handler's  receipts  of  producer  milk; 
and  the  value  at  the  uniform  price,  as 
adjusted  pursuant  to  §  1005.75, 
applicable  at  the  location  of  the  plant 
£rom  which  received  of  other  source 
milk  for  which  a  value  is  computed 
pursuant  to  §  1005.60(e). 

§  1 005.72    Payments  from  the  producer- 
settlement  fund. 

No  later  than  one  day  after  the  date  of 
payment  receipt  required  under 
§  1005.71,  the  market  administrator 
shall  pay  to  each  handler  the  amount,  if 
any,  by  which  the  amount  computed 
pursuant  to  §  1005.71(b)  exceeds  the 
amount  computed  pursuant  to 
§  1005.71(a).  If,  at  such  time,  the  balance 
in  the  producer-settlement  fund  is 
insufficient  to  make  all  payments 
pursuant  to  this  section,  the  market 
administrator  shall  reduce  uniformly 
such  payments  and  shall  complete  the 
payments  as  soon  as  the  funds  are 
available. 

§  1 005.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Each  pool  plant  operator  that  is  not 
paying  a  cooperative  association  for 
producer  milk  shall  pay  each  producer 
as  follows: 


(1)  Partial  payment.  For  each 
producer  who  has  not  discontinued 
shipments  as  of  the  23rd  day  of  the 
month,  payment  shall  be  made  so  that 
it  is  received  by  the  producer  on  or 
before  the  26th  day  of  the  month  (except 
as  provided  in  §  1000.90)  for  milk 
received  during  the  first  15  days  of  the 
month  at  not  less  than  90  percent  of  the 
preceding  month's  imiform  price, 
adjusted  for  plant  location  pursuant  to 

§  1005.75  and  proper  deductions 
authorized  in  writing  by  the  producer. 

(2)  Final  payment.  For  milk  received 
during  the  month,  a  payment  computed 
as  follows  shall  be  made  so  that  it  is 
received  by  each  producer  one  day  after 
the  payment  date  required  in  §  1005.72: 

(i)  Multiply  the  hundredweight  of 
producer  skim  milk  received  times  the 
unifonn  skim  milk  price  for  the  month; 

(ii)  Multiply  the  pounds  of  butterfat 
received  times  the  uniform  butteriat 
price  for  the  month; 

(iii)  Multiply  the  hundredweight  of 
producer  milk  received  times  the  plant 
location  adjustment  pursuant  to 
§1005.75;  and 

(iv)  Add  the  amounts  computed  in 
paragraph  (a)(2)(i),  (ii),  and  (iii)  of  this 
section,  and  from  that  siun: 

(A)  Subtract  the  partial  payment  made 
pursuant  to  paragraph  (a)(1)  of  this 
section; 

(B)  Subtract  the  deduction  for 
marketing  services  pursuant  to 
§  1000.86; 

(C)  Add  or  subtract  for  enors  made  in 
previous  payments  to  the  producer;  and 

(D)  Subtract  proper  deductions 
authorized  in  writing  by  the  producer. 

(b)  One  day  before  partial  and  final 
payments  are  due  pursuant  to  paragraph 
(a)  of  this  section,  each  pool  plant 
operator  shall  pay  a  cooperative 
association  for  milk  received  as  follows: 

(1)  Partial  payment  to  a  cooperative 
association  for  bulk  milk  received 
directly  from  producers'  farms.  For  bulk 
milk  (including  the  milk  of  producers 
who  are  not  members  of  sudi 
association  and  who  the  market 
administrator  determines  have 
authorized  the  cooperative  association 
to  collect  payment  for  their  milk) 
received  during  the  first  15  days  of  the 
month  from  a  cooperative  association  in 
any  capacity,  except  as  the  operator  of 

a  pool  plant,  the  payment  shall  be  equal 
to  the  hundredweight  of  milk  received 
multiplied  by  90  percent  of  the 
preceding  month's  unifonn  price, 
adjusted  for  plant  location  pursuant  to 
§1005.75. 

(2)  Partial  payment  to  a  cooperative 
association  for  milk  transferred  from  its 
pool  plant.  For  bulk  fluid  miDc  products 
and  bulk  fluid  cream  products  received 
during  the  first  15  days  of  the  month 
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firom  a  cooperative  association  in  its 
capacity  as  the  operator  of  a  pool  plant, 
the  partial  payment  shall  be  at  the  pool 
plant  operator's  estimated  use  value  of 
the  milk  using  the  most  recent  class 
prices  available  for  skim  milk  and 
butterfat  at  the  receiving  plant's 
location. 

(3)  Final  payment  to  a  cooperative 
association  for  milk  transferred  from  its 
pool  plant.  For  bulk  fluid  milk  products 
and  bulk  fluid  cream  products  received 
during  the  month  from  a  cooperative 
association  in  its  capacity  as  the 
operator  of  a  pool  plant,  the  final 
payment  shall  be  the  classified  value  of 
such  milk  as  determined  by  multiplying 
the  poimds  of  skim  milk  and  butterfat 
assigned  to  each  class  pursuant  to 

§  1000.44  by  the  class  prices  for  the 
month  at  the  receiving  plant's  location, 
and  subtracting  from  this  sxun  the 
partial  payment  made  pursuant  to 
paragraph  {b)(2)  of  this  section. 

(4)  Final  payment  to  a  cooperative 
association  for  bulk  milk  received 
directly  from  producers'  farms.  For  bulk 
milk  received  from  a  cooperative 
association  during  the  month,  including 
the  milk  of  producers  who  are  not 
members  of  such  association  and  who 
the  market  administrator  determines 
have  authorized  the  cooperative 
association  to  collect  payment  for  thefr 
milk,  the  final  payment  for  such  milk 
shall  be  an  amoimt  equal  to  the  sum  of 
the  individual  payments  otherwise 
payable  for  such  milk  pursuant  to 
paragraph  (a)(2)  of  this  section. 

(c)  If  a  handler  has  not  received  full 
payment  from  the  market  administrator 
pursuant"  to  §  1005.72  by  the  payment 
date  specified  in  paragraph  (a)  or  (b)  of 
this  section,  the  handler  may  reduce 
payments  pursuant  to  paragraphs  (a) 
and  (b)  of  this  section,  but  by  not  more 
than  the  amoimt  of  the  underpayment. 
The  payments  shall  be  completed  on  the 
next  scheduled  payment  date  £dter 
receipt  of  the  balance  due  from  the 
market  administrator. 

(d)  If  a  handler  claims  that  a  required 
payment  to  a  producer  cannot  be  made 
because  the  producer  is  deceased  or 
cannot  be  located,  or  because  the 
cooperative  association  or  its  lawful 
successor  or  assignee  is  no  longer  in 
existence,  the  payment  shall  be  made  to 
the  producer-settiement  fund,  and  in  the 
event  that  the  handler  subsequenUy 
locates  and  pays  the  producer  or  a 
lawful  claimant,  or  in  the  event  that  the 
handler  no  longer  exists  and  a  lawful 
claim  is  later  established,  the  market 
administrator  shall  make  the  required 
payment  from  the  producer-settiement 
fund  to  the  handler  or  to  the  lawful 
claimant  as  the  case  may  be. 


(e)  In  making  payments  to  producers 
pursuant  to  this  section,  each  pool  plant 
operator  shall  furnish  each  producer, 
except  a  producer  whose  milk  was 
received  from  a  cooperative  association 
described  in  §  1000.9(a)  or  (c),  a 
supporting  statement  in  such  form  that 
it  may  be  retained  by  the  recipient 
which  shall  show: 

(1)  The  name,  address.  Grade  A 
identifier  assigned  by  a  duly  constituted 
regulatory  agency,  and  the  payroll 
number  of  the  producer; 

(2)  The  month  and  dates  that  milk 
was  received  from  the  producer, 
including  the  daily  and  total  pounds  of 
milk  received; 

(3)  The  total  pounds  of  butterfat  in  the 
producer's  milk; 

(4)  The  minimiim  rate  or  rates  at 
which  payment  to  the  producer  is 
required  pursuant  to  this  order; 

(5)  The  rate  used  in  making  payment 
if  the  rate  is  other  than  the  applicable 
minimum  rate; 

(6)  The  amount,  or  rate  pet 
hundredweight,  and  nature  of  each 
deduction  claimed  by  the  handler;  and 

(7)  The  net  amoimt  of  payment  to  the 
producer  or  cooperative  association. 

S  1005.74    tResarvMi] 

§  1 005.75    Plant  location  adjustmants  for 
producar  milk  and  nonpool  milk. 

For  purposes  of  making  payments  for 
producer  milk  and  nonpool  milk,  a 
plant  location  adjustment  shall  be 
determined  by  subtracting  the  Class  I 
price  specified  in  §  1005.50  from  the 
Class  I  price  at  the  plant's  location.  The 
difference,  plus  or  minus  as  the  case 
may  be,  shall  be  used  to  adjust  the 
payments  required  pursuant  to 
§§  1005.73  and  1000.76. 

S 1 005.76    Paymanta  by  a  handlar 
oparating  a  partially  ragulatad  diatributing 
plant. 

See  §  1000.76. 

§1005.77    Adjuatmant  of  accounts. 
See  §  1000.77. 

§  1 005.78    Chargaa  on  overdue  accounts. 

See  §  1000.78. 
Marketwide  Service  Payments 

f  1005.80    Tranaportatlon  credit  balancing 
fund. 

The  market  administrator  shall 
maintain  a  separate  fund  known  as  the 
Transportation  Credit  Balancing  Fund 
into  which  shall  be  deposited  the 
pa)naients  made  by  handlers  pursuant  to 
§  1005.81  and  out  of  which  shall  be 
made  the  payments  due  handlers 
pursuant  to  §  1005.82.  Payments  due  a 
handler  shall  be  offset  against  payments 
due  from  the  handler. 


§  1005.81    Payments  to  the  transportation 
cradtt  balancing  fund. 

(a)  On  or  before  the  12th  day  after  the 
end  of  the  month  (except  as  provided  in 
§  1000.90),  each  handler  operating  a 
pool  plant  and  each  handler  specified  in 
§  1000.9(c)  shall  pay  to  the  market 
administrator  a  transportation  credit 
balancing  fund  assessment  determined 
by  multiplying  the  pounds  of  Class  I 
producer  milk  assigned  pursuant  to 

§  1005.44  by  $0,065  per  himdredweight 
or  such  lesser  amount  as  the  market 
adnunistrator  deems  necessary  to 
maintain  a  balance  in  the  fund  equal  to 
the  total  transportation  credits 
disbursed  during  the  prior  June-January 
period.  In  the  event  that  during  any 
month  of  the  Jime-January  period  the 
fund  balance  is  insufficient  to  cover  the 
amount  of  credits  that  are  due,  the 
assessment  should  be  based  upon  the 
amount  of  credits  that  would  have  been 
disbursed  had  the  fund  balance  been 
sufficient. 

(b)  The  market  administrator  shall 
announce  publicly  on  or  before  the  5th 
day  of  the  month  (except  as  provided  in 
§  1000.90)  the  assessment  piu-suant  to 
paragraph  (a)  of  this  section  for  the 
following  month. 

§  1005.82    Payments  from  the 
tranaportatlon  credit  balancing  fund. 

(a)  Payments  fit)m  the  transportation 
credit  balancing  fund  to  handlers  and 
cooperative  associations  requesting 
transportation  credits  shall  be  made  as 
follows: 

(1)  On  or  before  the  13th  day  (except 
as  provided  in  §  1000.90)  after  the  end 
of  each  of  the  months  of  July  through 
.December  and  any  other  month  in 
which  transportation  credits  are  in 
effect  pursuant  to  paragraph  (b)  of  this 
section,  the  market  administrator  shall 
pay  to  each  handler  that  received,  and 
reported  pursuant  to  §  1005.30(a)(5), 
bidk  milk  transferred  from  a  plant  fully 
regulated  under  another  Federal  order 
as  described  in  paragraph  (c)(1)  of  this 
section  or  that  received,  and  reported 
pursuant  to  §  1005.30(a)(6),  milk 
directiy  from  producers'  farms  as 
specified  in  paragraph  (c)(2)  of  this 
section,  a  preliminary  amount 
determined  pursuant  to  paragraph  (d)  of 
this  section  to  the  extent  that  funds  are 
available  in  the  transportation  credit 
balancing  fund.  If  an  insufficient 
balance  exists  to  pay  all  of  the  credits 
computed  pursuant  to  this  section,  the 
market  administrator  shall  distribute  the 
balance  available  in  the  transportation 
credit  balancing  fund  by  reducing 
payments  pro  rata  using  the  percentage 
derived  by  dividing  the  balance  in  the 
fund  by  the  total  credits  that  are  due  for 
the  month.  The  amount  of  credits 


16236 


Federal  Register/ Vol.  64,  No.  63 /Friday,  April  2,  1999 /Proposed  Rules 


resulting  from  this  initial  proration  shall 
be  subject  to  audit  adjustment  pursuant 
to  paragraph  (a)(2)  of  this  section. 

(2)  The  market  administrator  shall 
accept  adjusted  requests  for 
transportation  credits  on  or  before  the 
20th  day  of  the  month  following  the 
month  for  which  such  credits  were 
requested  pursuant  to  §  1005.32(a).  After 
such  date,  a  preliminary  audit  will  be 
conducted  by  the  market  administrator, 
who  will  recalcidate  any  necessary 
proration  of  transportation  credit 
payments  for  the  preceding  month 
pursuant  to  paragraph  (a)  of  this  section. 
Handlers  will  be  promptly  notified  of  an 
overpayment  of  credits  based  upon^this 
final  computation  and  remedial 
payments  to  or  from  the  transportation 
credit  balancing  fund  will  be  made  on 
or  before  the  next  paytnent  date  for  the 
following  month. 

(3)  Transportation  credits  paid 
pursuant  to  paragraphs  (a)(1)  and  (2)  of 
this  section  shall  be  subject  to  final 
verification  by  the  market  administrator 
pursuant  to  §  1000.77.  Adjusted 
payments  to  or  fi-om  the  transportation 
credit  balancing  fund  will  remain 
subject  to  the  final  proration  established 
pursuant  to  paragraph  (a)(2)  of  this 
section. 

(4)  In  the  event  that  a  qualified 
cooperative  association  is  the 
responsible  party  for  whose  account 
such  milk  is  received  and  written 
docimientation  of  this  fact  is  provided 
to  the  market  administrator  pursuant  to 
§  1005.30(c)(3)  prior  to  the  date  payment 
is  due,  the  transportation  credits  for 
such  milk  computed  pursuant  to  this 
section  shall  be  made  to  such 
cooperative  association  rather  than  to 
the  operator  of  the  pool  plant  at  which 
the  milk  was  received. 

(b)  The  market  administrator  may 
extend  the  period  diuing  which 
transportation  credits  are  in  effect  (i.e., 
the  transportation  credit  period)  to  the 
months  of  January  and  June  if  a  written 
request  to  do  so  is  received  15  days 
prior  to  the  beginning  of  the  month  for 
which  the  request  is  made  and,  after 
conducting  an  independent 
investigation,  finds  that  such  extension 
is  necessary  to  assiire  the  market  of  an 
adequate  supply  of  milk  for  fluid  use. 
Before  making  such  a  finding,  the 
market  administrator  shall  notify  the 
Director  of  the  Dairy  Division  and  all 
handlers  in  the  market  that  an  extension 
is  being  considered  and  invite  written 
data,  views,  and  arguments.  Any 
decision  to  extend  the  transportation 
credit  period  must  be  issued  in  writing 
prior  to  the  first  day  of  the  month  for 
which  the  extension  is  to  be  effective. 

(c)  Transportation  credits  shall  apply 
to  the  following  milk: 


(1)  BiUk  milk  received  from  a  planjt 
regiUated  under  another  Federal  order, 
except  Federal  Order  1007,  and 
allocated  to  Class  I  milk  pursuant  to 

§  1000.44(a)(9);  and 

(2)  Bulk  milk  received  directly  from 
the  farms  of  dairy  farmers  at  pool 
distributing  plants  subject  to  the 
following  conditions: 

(i)  The  quantity  of  such  milk  that 
shall  be  eligible  for  the  transportation 
credit  shall  be  determined  by 
multiplying  the  total  pounds  of  milk 
received  from  producers  meeting  the 
conditions  of  this  paragraph  by  the 
lower  of: 

(A)  The  marketwide  estimated  Class  I 
utilization  of  all  handlers  for  the  month 
piirsuant  to  §  1000.45(a);  or 

(B)  The  Class  I  utilization  of  all 
producer  milk  of  the  pool  plant  operator 
receiving  the  milk  after  the 
computations  described  in  §  1000.44; 

(ii)  The  dairy  farmer  was  not  a 
"producer"  imder  this  order  during 
more  than  2  of  the  immediately 
preceding  months  of  February  through 
May  and  not  more  than  50  percent  of 
the  production  of  the  dairy  farmer 
during  those  2  months,  in  aggregate,  was 
received  as  producer  milk  imder  this 
order  diuing  those  2  months;  and 

(iii)  The  farm  on  which  the  milk  was 
produced  is  not  located  within  the 
specified  marketing  area  of  this  order  or 
the  marketing  area  of  Federal  Order 
1007. 

(d)  Transportation  credits  shall  be 
computed  as  follows: 

(1)  The  market  administrator  shall 
subtract  from  the  pounds  of  milk 
described  in  paragraphs  (c)(1)  and  (2)  of 
this  section  the  poimds  of  bulk  milk 
transferred  from  the  pool  plant  receivinig 
the  supplemental  milk  if  milk  was 
transferred  to  a  nonpool  plant  on  the 
same  calendar  day  that  the 
supplemental  milk  was  received.  For 
this  piu'pose,  the  transferred  milk  shall 
be  subtracted  from  the  most  distant  load 
of  supplemental  milk  received,  and  then 
in  sequence  with  the  next  most  distant 
load  until  all  of  the  transfers  have  been 
offset. 

(2)  With  respect  to  the  poimds  of  milk 
described  in  paragraph  (c)(1)  of  this 
section  that  remain  after  the 
computations  described  in  paragraph 
(d)(1)  of  this  section,  the  market 
administrator  shall: 

(i)  Determine  the  shortest  hard-surface 
highway  distance  between  the  shipping 
plant  and  the  receiving  plant; 

(ii)  Multiply  the  number  of  miles  so 
determined  by  0.35  cent; 

(iii)  Subtract  the  applicable  Class  I 
differential  in  §  1000.52  for  the  county 
in  which  the  shipping  plant  is  located 
from  the  Class  1  differential  applicable 


for  the  county  in  which  the  receiving 
plant  is  located; 

(iv)  Subtract  any  positive  difference 
computed  in  paragraph  (d)(2)(iii)  of  this 
section  from  the  amoimt  computed  in 
paragraph  (d)(2)(ii)  of  this  section;  and 

(v)  MiUtiply  die  remainder  computed 
in  paragraph  (d)(2)(iv)  of  this  section  by 
the  himdredweight  of  milk  described  in 
paragraph  (d)(2)  of  this  section. 

(3)  For  the  remaining  milk  described 
in  paragraph  (c)(2)  of  this  section  after 
computations  described  in  paragraph 
(d)(1)  of  this  section,  the  market 
administrator  shall: 

(i)  Determine  an  origination  point  for 
each  load  of  milk  by  locating  the  nearest 
city  to  the  last  producer's  farm  from 
which  milk  was  picked  up  for  delivery 
to  the  receiving  pool  plant; 

(ii)  Determine  the  shortest  hard- 
surface  highway  distance  between  the 
receiving  pool  plant  and  the  origination 
point; 

(iii)  Subtract  85  miles  frttm  the 
mileage  so  determined; 

(iv)  Multiply  the  remaining  miles  so 
computed  by  0.35  cent; 

(v)  Subtract  the  Class  I  differential 
specified  in  §  1000.52  applicable  for  the 
county  in  which  the  origination  point  is 
located  from  the  Class  I  differential 
applicable  at  the  receiving  pool  plant's 
location; 

(vi)  Subtract  any  positive  difference 
computed  in  paragraph  (d)(3)(v)  of  this 
section  from  the  amoimt  computed  in 
paragraph  (d)(3)(iv)  of  this  section;  and 

(vii)  Multiply  the  remainder 
computed  in  paragraph  (d)(3)(vi)  of  this 
section  by  the  hundredweight  of  milk 
described  in  paragraph  (d)(3)  of  this 
section. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1 005.85    Assessment  for  order 
administration. 

See  §  1000.85. 

§  1 005.86    Deduction  for  marketing 
services. 

See  §  1000.86. 

PART  1006— MILK  IN  THE  FLORIDA 
MARKETING  AREA 

Subpart— Order  Regulating  Handiing 
General  Provisions 

Sec. 


1006.9 

1006.10 

1006.11 

1006.12 

1006.13 

1006.14 

1006.15 

1006.16 

1006.17 

1006.18 

1006.19 
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1006.60 
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1006.1 

General  provisions. 

Definitions 

1006.2 
1006.3 
1006.4 

Florida  marketing  area. 
Route  disposition. 
Plant 

1006.5 
1006.6 
1006.7 
1006.8 

Distributing  plant. 
Supply  plant. 
Pool  plant. 
Nonpool  plant. 
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1006.9  Handler. 

1006.10  Producer-handler. 

1006.11  (Reserved] 

1006.12  Producer. 

1006.13  Producer  milk. 

1006.14  Other  source  milk. 

1006.15  Fluid  milk  product. 

1006.16  Fluid  cream  product. 

1006.17  [Reserved] 

1006.18  Cooperative  association. 

1006.19  Commercial  food  processing 
establishment. 

Handler  Reports 

1006.30  Reports  of  receipts  and  utilization. 

1006.31  Payroll  reports. 

1006.32  Other  reports. 

Classification  of  Milk 

1006.40  Classes  of  utilization. 

1006.41  [Reserved) 

1006.42  Classification  of  transfers  and 
diversions. 

1006.43  General  classification  rules. 

1006.44  Classification  of  producer  milk. 

1006.45  Market  administrator's  reports  and 
announcements  concerning 
classification. 

Class  Prices 

1006.50  Class  prices,  component  prices, 
and  advanced  pricing  factors. 

1006.51  Class  I  differential  and  price. 

1006.52  Adjusted  Class  I  differentials. 

1006.53  Announcement  of  class  prices, 
component  prices,  and  advanced  pricing 
factors. 

1006.54  Equivalent  price. 

Uniform  Prices 

1006.60  Handler's  value  of  milk. 

1006.61  Computation  of  uniform  prices. 

1006.62  Announcement  of  uniform  prices. 

Payments  for  Milk 

1006.70  Producer-settlement  fund. 

1006.71  Payments  to  the  producer- 
settlement  fund. 

1006.72  Payments  from  the  producer- 
settlement  fund. 

1006.73  Payments  to  producers  and  to 
cooperative  associations. 

1006.74  [Reserved] 

1006.75  Plant  location  adjustments  for 
producer  milk  and  nonpool  milk. 

1006.76  Payments  by  a  handler  operating  a 
partially  regulated  distributing  plant. 

1006.77  Adjustment  of  accounts. 

1006.78  Charges  on  overdue  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1006.85  Assessment  for  order 
administration. 

1006.86  Deduction  for  marketing  services. 
Authority:  7  U.S.C.  601-674. 

Subpart— Order  Regulating  Handling 

General  Provisions 

§1006.1    General  provisions. 

The  terms,  definitions,  and  provisions 
in  part  1000  of  this  chapter  apply  to  and 
are  hereby  made  a  part  of  this  order.  In 
this  part  1006,  all  references  to  sections 


in  part  1000  refer  to  part  1000  of  this 
chapter. 

Definitions 

{ 1006.2    Florida  marketing  area. 

The  marketing  area  means  all  the 
territory  within  the  State  of  Florida, 
except  the  counties  of  Escambia, 
Okaloosa,  Santa  Rosa,  and  Walton, 
including  all  piers,  docks  and  wharves 
connected  therewith  and  all  craft 
moored  thereat,  and  all  territory 
occupied  by  government  (municipal, 
State  or  Federal)  reservations, 
installations,  institutions,  or  other 
similar  establishments  if  any  part 
thereof  is  within  any  of  the  listed  states 
or  political  subdivisions. 

§1006.3    Route  disposition. 

See  §  1000.3. 

§1006.4    Plant 

See  §  1000.4. 

§1006.5    DistritHJting  plant. 
See  §  1000.5. 

§1006.6    Supply  plant. 

See  §  1000.6. 

§1006.7    Pool  plant. 

Pool  plant  means  a  plant  specified  in 
paragraphs  (a)  through  (d)  of  this 
section,  or  a  unit  of  plants  as  specified 
in  paragraph  (e)  of  this  section,  but 
excluding  a  plant  specified  in  paragraph 
(g)  of  this  section.  The  pooling 
standards  described  in  paragraphs  (c) 
and  (d)  of  this  section  are  subject  to 
modification  pursuant  to  paragraph  (f) 
of  this  section: 

(a)  A  distributing  plant,  other  than  a 
plant  qualified  as  a  pool  plant  pursuant 
to  paragraph  (b)  of  this  section  or 
section  7(b)  of  any  other  Federal  milk 
order,  from  which  during  the  month  50 
percent  or  more  of  the  fluid  milk 
products  received  at  such  plant 
(excluding  concentrated  milk  received 
from  another  plant  by  agreement  for 
other  than  Class  I  use)  are  disposed  of 
as  route  disposition  or  are  transferred  in 
the  form  of  packaged  fluid  milk 
products  to  other  distributing  plants.  At 
least  25  percent  of  such  route 
disposition  and  transfers  must  be  to 
outlets  in  the  marketing  area. 

(b)  Any  distributing  plant  located  in 
the  marketing  area  which  during  the 
month  processed  at  least  50  percent  of 
the  total  quantity  of  fluid  milk  products 
received  at  the  plant  (excluding 
concentrated  milk  received  from 
another  plant  by  agreement  for  other 
than  Class  I  use)  into  ultra-pasteurized 
or  aseptically-processed  fluid  milk 
products. 

(c)  A  supply  plant  from  which  60 
percent  or  more  of  the  total  quantity  of 


milk  that  is  received  during  the  month 
irova  dairy  farmers  and  handlers 
described  in  §  1000.9(c),  including  milk 
that  is  diverted  from  the  plant,  is 
transferred  to  pool  distributing  plants. 
Concentrated  milk  transferred  from  the 
supply  plant  to  a  distributing  plant  for 
an  agreed-upon  use  other  than  Class  I 
shall  be  excluded  from  the  supply 
plant's  shipments  in  computing  the 
plant's  shipping  percentage. 

(d)  A  plant  located  witmn  the 
marketing  area  that  is  operated  by  a 
cooperative  association  if  pool  plant 
status  under  this  paragraph  is  requested 
for  such  plant  by  the  cooperative 
association  and  during  the  month  60 
percent  of  the  producer  milk  of 
members  of  such  cooperative 
association  is  delivered  directly  from 
farms  to  pool  distributing  plants  or  is 
transferred  to  such  plants  as  a  fluid  milk 
product  (excluding  concentrated  milk 
transferred  to  a  distributing  plant  for  an 
agreed-upon  use  other  than  Class  I)  from 
the  cooperative's  plant. 

(e)  Two  or  more  plants  operated  by 
the  same  handler  and  that  are  located 
within  the  marketing  area  may  qualify 
for  pool  status  as  a  unit  by  meeting  the 
total  and  in-area  route  disposition 
requirements  specified  in  paragraph  (a) 
of  this  section  and  the  following 
additional  requirements: 

(1)  At  least  one  of  the  plants  in  the 
unit  must  qualify  as  a  pool  plant 
pursuant  to  paragraph  (a)  of  this  section; 

(2)  Other  plants  in  the  unit  must 
process  only  Class  I  or  Class  11  products 
and  must  be  located  in  a  pricing  zone 
providing  the  same  or  a  lower  Class  I 
price  than  the  price  applicable  at  the 
distributing  plant  included  in  the  imit 
pursuant  to  paragraph  (e)(1)  of  this 
section;  and 

(3)  A  written  request  to  form  a  unit, 
or  to  add  or  remove  plants  from  a  unit, 
must  be  filed  with  the  market 
administrator  prior  to  the  first  day  of  the 
month  for  which  it  is  to  be  effective. 

(f)  The  applicable  shipping 
percentages  of  paragraphs  (c)  and  (d)  of 
this  section  may  be  increased  or 
decreased  by  the  market  administrator  if 
the  market  administrator  finds  that  such 
adjustment  is  necessary  to  encourage 
needed  shipments  or  to  prevent 
uneconomic  shipments.  Before  making 
such  a  finding,  the  market  administrator 
shall  investigate  the  need  for  adjustment 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  parties  if  the  request  is  made 
in  writing  at  least  15  days  prior  to  the 
date  for  which  the  requested  revision  is 
desired  effective.  If  the  investigation 
shows  that  an  adjustment  of  the 
shipping  percentages  might  be 
appropriate,  the  market  administrator 
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shall  issue  a  notice  stating  that  an 
adjustment  is  being  considered  and 
invite  data,  views  and  arguments.  Any 
decision  to  revise  an  applicable 
shipping  percentage  must  be  issued  in 
writing  at  least  one  day  before  the 
effective  date. 

(g)  The  term  pool  plant  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  An  exempt  plant  as  defined  in 
§  1000.8(e); 

(3)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  is 
not  located  within  any  Federal  order 
marketing  area,  meets  the  pooling 
requirements  of  another  Federal  order, 
and  has  had  greater  route  disposition  in 
such  other  Federal  order  marketing  area 
for  3  consecutive  months; 

(4)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  is 
located  in  another  Federal  order 
marketing  area,  meets  the  pooling 
standards  of  the  other  Federal  ordw, 
and  has  not  had  a  majority  of  its  route 
disposition  in  this  marketing  area  for  3 
consecutive  months  or  is  locked  into 
pool  status  under  such  other  Federal 
order  without  regard  to  its  route 
disposition  in  any  other  Federal  order 
marketing  area;  and 

(5)  A  plant  qualified  pursuant  to 
paragraph  (c)  of  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  order  and  irom  which 
greater  qualifying  shipments  are  made 
to  plants  regulated  under  such  other 
order  than  are  made  to  plants  regulated 
under  this  order,  or  such  plant  has 
automatic  pooling  status  under  such 
other  order. 

§  1 006.8    Nonpool  plant 

See  §1000.8. 

S  1006.9    Handler. 

See  §  1000.9. 

S 1 006.1 0    Producer-handler. 

Producer-handler  means  a  person 
who: 

(a)  Operates  a  dairy  farm  and  a 
distributing  plant  firom  which  there  is 
monthly  route  disposition  in  the 
marketing  area; 

(b)  Receives  no  fluid  milk  products, 
and  acquires  no  fluid  milk  products  for 
route  disposition,  from  sources  other 
than  own  farm  production; 

(c)  Disposes  of  no  other  source  milk 
as  Class  I  milk  except  by  increasing  the 
nonfat  milk  solids  content  of  the  fluid 
milk  products  received  firom  own  farm 
production:  and 

(d)  Provides  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  animals  and 
other  resources  necessary  to  produce  all 


Class  I  milk  handled,  and  the  processing 
and  packaging  operations,  are  the 
producer-handler's  own  enterprise  and 
are  operated  at  the  producer-handler's 
own  risk. 

§1006.11    [Reserved] 

§1006.12    Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  producer  means  any 
person  who  produces  milk  approved  by 
a  duly  constituted  regulatory  agency  for 
fluid  consumption  as  Grade  A  milk  and 
whose  milk  (or  components  of  milk)  is: 

(1)  Received  at  a  pool  plant  directly 
from  the  producer  or  diverted  by  the 
plant  operator  in  accordance  with 
§1006.13;  or 

(2)  Received  by  a  handler  described  in 
§  1000.9(c). 

(b)  Producer  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  Federal  order; 

(2)  A  dairy  farmer  whose  milk  is 
received  at  an  exempt  plant,  excluding 
producer  milk  diverted  to  the  exempt 
plant  pursuant  to  §  1006.13(d); 

(3)  A  dairy  farmer  whose  milk  is 
received  by  diversion  at  a  pool  plant 
from  a  handler  regulated  imder  another 
Federal  order  if  the  other  Federal  order 
designates  the  dairy  fanner  as  a 
producer  under  that  order  and  that  milk 
is  allocated  by  request  to  a  utilization 
other  than  Class  I;  and 

(4)  A  dairy  farmer  whose  milk  is 
reported  as  diverted  to  a  plant  fully 
regulated  under  another  Federal  order 
with  respect  to  that  portion  of  the  milk 
so  diverted  that  is  assigned  to  Class  I 
imder  the  provisions  of  such  other 
order. 

§1006.13    Producer  milk. 

Producer  milk  means  the  skim  milk 
(or  the  skim  equivalent  of  components 
of  skim  milk)  and  butterfat  contained  in 
milk  of  a  producer  that  is: 

(a)  Received  by  the  operator  of  a  pool 
plant  directly  from  a  producer  or  a 
handler  described  in  §  1000.9(c).  All 
milk  received  pursuant  to  this 
paragraph  shall  be  priced  at  the  location 
of  the  plant  where  it  is  first  physically 
received; 

(b)  Received  by  a  handler  described  in 
§  1000.9(c)  in  excess  of  the  quantity 
delivered  to  pool  plants; 

(c)  Diverted  by  a  pool  plant  operator 
to  another  pool  plant.  Milk  so  diverted 
shall  be  priced  at  the  location  of  the 
plant  to  which  diverted;  or 

(d)  Diverted  by  the  operator  of  a  pool 
plant  or  a  handler  described  in 

§  1000.9(c)  to  a  nonpool  plant,  subject  to 
the  following  conditions: 

(1)  In  any  month,  not  less  than  10 
days'  production  of  the  producer  whose 


milk  is  diverted  is  physically  received  at 
a  pool  plant  during  the  month; 

(2)  The  total  quantity  of  milk  so 
diverted  during  the  month  by  a 
cooperative  association  shall  not  exceed 
20  percent  during  the  months  of  July 
through  November,  25  percent  during 
the  months  of  December  through 
February,  and  40  percent  during  all 
other  months,  of  the  producer  milk  that 
the  cooperative  association  caused  to  be 
delivered  to,  and  physically  received  at, 
pool  plants  during  the  month; 

(3)  The  operator  of  a  pool  plant  that 
is  not  a  cooperative  association  may 
divert  any  milk  that  is  not  imder  the 
control  of  a  cooperative  association  that 
diverts  milk  during  the  month  pursuant 
to  paragraph  (d)  of  this  section.  The 
total  quantity  of  milk  so  diverted  during 
the  month  shall  not  exceed  20  percent 
during  the  months  of  July  through 
November,  25  percent  during  the 
months  of  December  through  February, 
and  40  percent  during  all  other  months, 
of  the  producer  milk  physically  received 
at  such  plant  (or  such  unit  of  plants  in 
the  case  of  plants  that  pool  as  a  unit 
pursuant  to  §  1006.7(d))  during  the 
month,  excluding  the  quantity  of 
producer  milk  received  from  a  handler 
described  in  §  1000.9(c); 

(4)  Any  milk  diverted  in  excess  of  the 
limits  prescribed  in  paragraphs  (d)(3) 
and  (4)  of  this  section  shall  not  be 
producer  milk.  If  the  diverting  handler 
or  cooperative  association  fails  to 
designate  the  dairy  farmers'  deliveries 
that  vrill  not  be  producer  milk,  no  milk 
diverted  by  the  handler  or  cooperative 
association  shall  be  producer  milk; 

(5)  Diverted  milk  shall  be  priced  at 
the  location  of  the  plant  to  which 
diverted;  and 

(6)  The  delivery  day  requirements  and 
the  diversion  percentages  in  paragraphs 
(d)(1)  through  (3)  of  this  section  may  be 
increased  or  decreased  by  the  market 
administrator  if  the  market 
administrator  finds  that  such  revision  is 
necessary  to  assure  orderly  marketing 
and  efficient  handling  of  milk  in  the 
marketing  area.  Before  making  such  a 
finding,  the  market  administrator  shall 
investigate  the  need  for  the  revision 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  persons.  If  the  investigation 
shows  that  a  revision  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  the 
revision  is  being  considered  and 
inviting  written  data,  views,  and 
arguments.  Any  decision  to  revise  an 
applicable  percentage  must  be  issued  in 
writing  at  least  one  day  before  the 
effective  date. 
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§1006.14    Other  source  milk. 
See  §1000.14. 

§1006.15    Huld  milk  product 

See  §1000.15. 

§  1 006.1 6    Fluid  cream  product 

See  §  1000.16. 

§1006.17    [Reserved] 

§  1 006.1 8    Cooperative  associatton. 
See  §  1000.18. 

§  1 006.1 9    Commercial  food  processing 
establishment. 

See  §  1000.19. 

Handler  Reports 

§  1 006.30    Reports  of  receipts  and 
utilization. 

Each  handler  shall  report  monthly  so 
that  the  market  administrator's  office 
receives  the  report  on  or  before  the  7th 
day  after  the  end  of  the  month,  in  the 
detail  and  on  prescribed  forms,  as 
follows: 

(a)  With  respect  to  each  of  its  pool 
plants,  the  quantities  of  skim  milk  and 
butterfat  contained  in  or  represented  by: 

(1)^ Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
reporting  handler,  from  sources  other 
than  handlers  described  in  §  1000.9(c); 

(2)  Receipts  of  milk  from  handlers 
described  in  §  1000.9(c); 

(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from 
other  pool  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  bidk  fluid  cream  products;  and 

(6)  The  utilization  or  disposition  of  all 
milk  and  milk  products  required  to  be 
reported  pursuant  to  this  paragraph. 

(b)  Each  handler  operating  a  partially 
regidated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  woidd  have  been 
producer  milk  if  the  plant  had  been 
fully  regulated  shall  be  reported  in  lieu 
of  producer  milk.  The  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 

(c)  Each  handler  described  in 
§  1000.9(c)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers;  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilization  of  milk  and  milk 
products  in  such  manner  as  the  market 
administrator  may  prescribe. 


§  1 006.31    Payroll  rvports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler  that 
operates  a  pool  plant  pursuant  to 

§  1006.7  and  each  handler  described  in 
§  1000.9(c)  shall  report  to  the  market 
administrator  its  producer  payroll  for 
the  month,  in  detail  prescribed  by  the 
market  administrator,  showing  for  each 
producer  the  information  specified  in 
§  1006.73(e). 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to 

§  1000.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for 
reports  required  by  paragraph  (a)  of  this 
section. 

§1006.32    Othw  reports. 

In  addition  to  the  reports  required 
pursuant  to  §§  1006.30  and  1006.31, 
each  handler  shall  report  any 
information  the  market  administrator 
deems  necessary  to  verify  or  establish 
each  handler's  obUgation  imder  the 
order. 

Classification  of  Milk 

§1006.40    Classes  of  utilization. 
See  §1000.40. 

§1006.41    [Reserved] 

§  1 006.42    Classification  of  transfers  and 
diverskms. 
See  §  1000.42. 

§  1006.43    General  classificatton  rules. 
See  §  1000.43. 

§  1 006.44    Classificatton  of  producer  milk. 
See  §  1000.44. 

§  1 006.45    Market  administrator's  reports 
and  announcements  concerning 
classification. 

See  §  1000.45. 

Class  Prices 

§  1 006.50    Class  prices,  component  prices, 
and  advanced  pricing  factors. 
See  §  1000.50. 

§  1 006.51    Class  I  differential  and  price. 
The  Class  I  differential  shall  be  the 
differential  established  for  Hillsborough 
County,  Florida,  which  is  reported  in 
§  1000.52.  The  Class  I  price  shall  be  the 
price  computed  pursuant  to  §  1000.50(a) 
for  Hillsborough  Coimty,  Florida. 

§  1006.52    Ad)u8ted  Class  I  differentials. 

See  §  1000.52. 

§  1 006.53    Announcement  of  class  prices, 
component  prices,  and  advanced  pricing 
factors. 
See  §  1000.53. 


§1006.54    Equivalent  price. 

See  §  1000.54. 

Uniform  Prices 

§1006.60    Handler's  value  of  milk. 

For  the  piupose  of  computing  a 
handler's  obligation  for  producer  milk, 
the  market  administrator  shall 
determine  for  each  month  the  value  of 
milk  of  each  handler  with  respect  to 
each  of  the  handler's  pool  plants  and  of 
each  handler  described  in  §  1000.9(c) 
with  respect  to  milk  that  was  not 
received  at  a  pool  plant  by  adding  the 
amounts  computed  in  paragraphs  (a) 
through  (e)  of  this  section  and 
subtracting  from  that  total  amoimt  the 
value  computed  in  paragraph  (f)  of  this 
section.  Receipts  of  nonfiuid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  Federal  order  imder 
§  1000.76(a)(4)  or  (d)  shall  be  excluded 
from  pricing  under  this  section. 

(a)  Multiply  the  pounds  of  skim  milk 
and  butterfat  in  producer  milk  that  were 
classified  in  each  class  pursuant  to 

§  1000.44(c)  by  the  applicable  skim  milk 
and  butterfat  prices,  and  add  the 
resulting  amounts; 

(b)  Multiply  the  pounds  of  skim  milk 
and  butterfat  overage  assigned  to  each 
class  pursuant  to  §  1000.44(a)(ll)  by  the 
respective  skim  milk  and  butterfat 
prices  applicable  at  the  location  of  the 
pool  plant; 

(c)  Multiply  the  difference  between 
the  Class  IV  price  for  the  preceding 
month  and  the  current  month's  Class  I, 
n,  or  ni  price,  as  the  case  may  be.  by  the 
himdredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I,  II,  or 
m,  respectively,  pursuant  to 

§  1000.44(a)(7)  and  the  corresponding 
step  of  §  1000.44(b); 

(d)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  and  the  Class 
rv  price  by  the  hundredweight  of  skim 
milk  and  butterfat  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(3)(i)  through 
(vi)  and  the  corresponding  step  of 

§  1000.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  a  plant 
regulated  under  other  Federal  orders 
and  bulk  concentrated  fluid  milk 
products  from  pool  plants,  plants 
regulated  under  other  Federal  orders, 
and  luu^gidated  supply  plants; 

(e)  Multiply  the  Class  I  price 
applicable  at  the  location  of  the  nearest 
'onregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
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in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1000.44(a)(8)  and  the  corresponding 
step  of  §  1000.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
fluid  milk  products  from  an  imregulated 
supply  plant  to  the  extent  that  an 
equivalent  amoimt  of  skim  milk  or 
butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  imder  any  order;  and 

(f)  For  reconstituted  milk  made  from 
receipts  of  nonfluid  milk  products, 
multiply  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  IV  price)  by  the 
hundredweight  of  skim  milk  and 
butteriat  contained  in  receipts  of 
nonfluid  milk  producis  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1000.43(d). 

§  1 006.61    Computation  of  unfform  prices. 

On  or  before  the  1 1th  day  of  each 
month,  the  market  administrator  shall 
compute  a  uniform  butteriat  price,  a 
uniform  skim  milk  price,  and  a  uniform 
price  for  producer  milk  receipts 
reported  for  the  prior  month.  The  report 
of  any  handier  who  has  not  made 
payments  required  pursuant  to 
§  1006.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
these  prices,  and  such  handler's  report 
shall  not  be  included  in  the 
computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 

(a)  Uniform  butterfat  price.  The 
uniform  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by  multiplying 
the  pounds  of  butterfat  in  producer  milk 
allocated  to  each  class  pursuant  to 

§  1000.44(b)  by  the  respective  class 
butterfat  prices  and  dividing  the  sum  of 
such  values  by  the  total  pounds  of  such 
butterfat. 

(b)  Uniform  skim  milk  price.  The 
uniform  skim  milk  price  per 
hundredweight,  rounded  to  the  nearest 
cent,  shall  be  computed  as  follows: 

(1)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1005.60  for  all 
handlers; 

(2)  Add  an  amount  equal  to  the  sum 
of  the  location  adjustments  computed 
pursuant  to  §  1006.75; 

(3)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 


(4)  Subtract  the  value  of  the  total 
pounds  of  butterfat  for  all  handlers.  The 
butterfat  value  shall  be  computed  by 
multiplying  the  pounds  of  butterfat  by 
the  butterfat  price  computed  in 
paragraph  (a)  of  this  section; 

(5)  Divide  the  resulting  amount  by  the 
simi  of  the  following  for  all  handlers 
included  in  these  computations: 

(i)  The  total  skim  pounds  of  producer 
milk;  and 

(ii)  The  total  skim  pounds  for  which 
a  value  is  computed  pursuant  to 
§  1006.60(e);  and 

(6)  Subtract  not  less  than  4  cents  and 
not  more  than  5  cents. 

(c)  Uniform  price.  The  uniform  price 
per  huncfredweight,  rounded  to  the 
nearest  cent,  shall  be  the  sum  of  the 
following: 

(1)  Multiply  the  uniform  butterfat 
price  for  the  month  pursuant  to 
paragraph  (a)  of  this  section  times  3.5 
pounds  of  butterfat;  and 

(2)  Multiply  the  uniform  skim  milk 
price  for  the  month  pursuant  to 
paragraph  (b)  of  this  section  times  96.5 
poimds  of  skim  milk. 

§  1 006.62    Announcement  of  uniform 
prices. 

On  or  before  the  11th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  announce  the 
uniform  prices  for  the  month  computed 
pursuant  to  §  1006.61. 

Payments  for  Milk 

§  1 006.70    Producer-settlement  fund. 
See  §  1000.70. 

§  1 006.71    Payments  to  ttie  producer- 
settlement  fund. 

Each  handler  shall  make  a  payment  to 
the  producer-settlement  fund  in  a 
manner  that  provides  receipt  of  the 
funds  by  the  market  administrator  no 
later  than  the  12th  day  after  the  end  of 
the  month  (except  as  provided  in 
§  1000.90).  Payment  shall  be  the 
amount,  if  any,  by  which  the  amount 
specified  in  paragraph  (a)  of  this  section 
exceeds  the  amount  specified  in 
paragraph  (b)  of  this  section: 

(a)  The  total  value  of  milk  of  the 
handler  for  the  month  as  determined 
pursuant  to  §  1006.60;  and 

(b)  The  sum  of  the  value  at  the 
uniform  prices  for  skim  milk  and 
butterfat,  adjusted  for  plant  location,  of 
the  handler's  receipts  of  producer  milk; 
and  the  value  at  the  uniform  price,  as 
adjusted  pursuant  to  §  1006.75, 
applicable  at  the  location  of  the  plant 
from  which  received  of  other  source 
milk  for  which  a  value  is  computed 
pursuant  to  §  1006.60(e). 


§  1 006.72    Payments  from  ttw  producer- 
settlement  fund. 

No  later  than  one  day  after  the  date  of 
payment  receipt  required  imder 
§  1006.71,  the  market  administrator 
shall  pay  to  each  handler  the  amount,  if 
any,  by  which  the  amount  computed 
pursuant  to  §  1006.71(b)  exceeds  the 
amount  computed  piu^uant  to 
§  1006.71(a).  If,  at  such  time,  the  balance 
in  the  producer-settlement  fund  is 
insufficient  to  make  all  payments 
pursuant  to  this  section,  the  market 
administrator  shall  reduce  imiformly 
such  payments  and  shall  complete  the 
payments  as  soon  as  the  funds  are 
available. 

§  1 006.73    Paynrtents  to  producers  and  to 
cooperative  associations. 

(a)  Each  pool  plant  operator  that  is  not 
pa3nng  a  cooperative  association  for 
producer  milk  shall  pay  each  producer 
as  follows: 

(1)  Partial  payments,  (i)  For  each 
producer  who  has  not  discontinued 
shipments  as  of  the  15th  day  of  the 
inonth,  pajmient  shall  be  made  so  that 
it  is  "received  by  the  producer  on  or 
before  the  20th  day  of  the  month  (except 
as  provided  in  §  1000.90)  for  milk 
received  during  the  first  15  days  of  the 
month  at  not  less  than  85  percent  of  the 
preceding  month's  uniform  price, 
adjusted  for  plant  location  pursuant  to 

§  1006.75  and  proper  deductions 
authorized  in  writing  by  the  producer; 
and 

(ii)  For  each  producer  who  has  not 
discontinued  shipments  as  of  the  last 
day  of  the  month,  payment  shall  be 
made  so  that  it  is  received  by  the 
producer  on  or  before  the  5th  day  of  the 
following  month  (except  as  provided  in 
§  1000.90)  for  milk  received  from  the 
16th  to  the  last  day  of  the  month  at  not 
less  than  85  percent  of  the  preceding 
month's  uniform  price,  adjusted  for 
plant  Ibcation  pursuant  to  §  1006.75  and 
proper  deductions  authorized  in  writing 
by  the  producer. 

(2)  Final  payment.  For  milk  received 
during  the  month,  a  payment  computed 
as  follows  shall  be  made  so  that  it  is 
received  by  each  producer  one  day  after 
the  payment  date  required  in  §  1006.72: 

(i)  Multiply  the  hundredweight  of 
producer  skim  milk  received  times  the 
uniform  skim  milk  price  for  the  month; 

(ii)  Multiply  the  poimds  of  butterfat 
received  times  the  uniform  butterfat 
price  for  the  month; 

(iii)  Multiply  the  hundredweight  of 
producer  milk  received  times  the  plant 
location  adjustment  pursuant  to 
§  1006.75;  and 

(iv)  Add  the  amounts  computed  in 
paragraphs  (a)(2)(i),  (ii),  and  (iii)  of  this 
section,  and  bom  that  sum: 
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(A)  Subtract  the  partial  payments 
made  pursuant  to  paragraph  (a)(1)  of 
this  section; 

(B)  Subtract  the  deduction  for 
marketing  services  pursuant  to 
§  1000.86; 

(C)  Add  or  subtract  for  errors  made  in 
previous  payments  to  the  producer;  and 

(D)  Subtract  proper  deductions 
authorized  in  writing  by  the  producer. 

(b)  One  day  before  partial  and  final 
payments  are  due  pursuant  to  paragraph 
(a)  of  this  section,  each  pool  plant 
operator  shall  pay  a  cooperative 
association  for  milk  received  as  follows: 

(1)  Partial  paymc^r.t  to  a  cooperative 
association  for  bulk  milk  received 
directly  from  producers'  farms.  For  bulk 
milk  (including  the  milk  of  producers 
who  are  not  members  of  such 
association  and  who  the  market 
administrator  determines  have 
authorized  the  cooperative  association 
to  collect  pajnnent  for  their  milk) 
received  from  a  cooperative  association 
in  any  capacity,  except  as  the  operator 
of  a  pool  plant,  the  payment  shall  be 
equd  to  the  hundredweight  of  milk 
received  multiplied  by  90  percent  of  the 
preceding  month's  uniform  price, 
adjusted  for  plant  location  pursuant  to 
§1006.75. 

(2)  Partial  payment  to  a  cooperative 
association  for  milk  transferred  from  its 
pool  plant.  For  bulk  fluid  milk  products 
and  bidk  fluid  cream  products  received 
during  the  first  15  days  of  the  month 
from  a  cooperative  association  in  its 
capacity  as  the  operator  of  a  pool  plant, 
the  partial  pajrment  shall  be  at  the  pool 
plant  operator's  estimated  use  value  of 
the  milk  using  the  most  recent  class 
prices  available  for  skim  milk  and 
butterfat  at  the  receiving  plant's 
location. 

(3)  Final  payment  to  a  cooperative 
association  for  milk  transferred  from  its 
pool  plant.  For  bulk  fluid  milk  products 
and  bulk  fluid  cream  products  received 
during  the  month  fitim  a  cooperative 
association  in  its  capacity  as  the 
operator  of  a  pool  plant,  the  final 
payment  shall  be  the  classified  value  of 
such  milk  as  determined  by  multiplying 
the  potmds  of  skim  milk  and  butterfat 
assigned  to  each  class  pursuant  to 

§  1000.44  by  the  class  prices  for  the 
month  at  the  receiving  plant's  location, 
and  subtracting  from  this  siun  the 
partial  payment  made  pursuant  to 
paragraph  (b)(2)  of  this  section. 

(4)  Final  payment  to  a  cooperative 
association  for  bulk  milk  received 
directly  from  producers'  farms.  For  bulk 
milk  received  from  a  cooperative 
association  during  the  month,  including 
the  milk  of  producers  who  are  not 
members  of  such  association  and  who 
the  market  administrator  determines 


have  authorized  the  cooperative 
association  to  collect  payment  for  their 
milk,  the  final  payment  for  such  milk 
shall  be  an  amount  equal  to  the  simi  of 
the  individual  payments  otherwise 
payable  for  such  milk  pursuant  to 
paragraph  (a)(2)  of  this  section. 

(c)  If  a  handler  has  not  received  full 
payment  from  the  market  administrator 
pursuant  to  §  1006.72  by  the  payment 
date  specified  in  paragraph  (a)  or  (b)  of 
this  section,  the  handler  may  reduce 
pajrments  pursuant  to  paragraphs  (a) 
and  (b)  of  this  section,  but  by  not  more 
than  the  amoimt  of  the  underpayment. 
The  pajmients  shall  be  completed  on  the 
next  scheduled  payment  date  after 
receipt  of  the  balance  due  from  the 
market  administrator. 

(d)  If  a  handler  claims  that  a  required 
payment  to  a  producer  cannot  be  made 
because  the  producer  is  deceased  or 
cannot  be  located,  or  because  the 
cooperative  association  or  its  lawful 
successor  or  assignee  is  no  longer  in 
existence,  the  payment  shall  be  made  to 
the  producer-settlement  fund,  and  in  the 
event  that  the  handler  subsequently 
locates  and  pays  the  producer  or  a 
lawful  claimant,  or  in  the  event  that  the 
handler  no  longer  exists  and  a  lawful 
claim  is  later  established,  the  market 
administrator  shall  make  the  required 
payment  itom.  the  producer-settlement 
fund  to  the  handler  or  to  the  lawful 
claimant  as  the  case  may  be. 

(e)  In  making  payments  to  producers 
piu-suant  to  this  section,  each  pool  plant 
operator  shall  furnish  each  producer, 
except  a  producer  whose  milk  was 
received  from  a  cooperative  association 
described  in  §  1000.9(a)  or  (c),  a 
supporting  statement  in  such  form  that 
it  may  be  retained  by  the  recipient 
which  shall  show: 

(1)  The  name,  address,  Grade  A 
identifier  assigned  by  a  duly  constituted 
regiUatory  agency,  and  the  payroll 
number  of  the  producer; 

(2)  The  month  and  dates  that  milk 
was  received  from  the  producer, 
including  the  daily  and  total  pounds  of 
milk  received; 

(3)  The  total  pounds  of  butterfat  in  the 
producer's  milk; 

(4)  The  miniiniim  rate  or  rates  at 
which  pajnnent  to  the  producer  is 
required  pursuant  to  this  order; 

(5)  The  rate  used  in  making  payment 
if  the  rate  is  other  than  the  appUcable 
minimum  rate; 

(6)  The  amount,  or  rate  per 
hundredweight,  and  nature  of  each 
deduction  claimed  by  the  handler;  and 

(7)  The  net  amount  of  payment  to  the 
producer  or  cooperative  association. 


§1006.74    [RMWvad] 

S 1 006.75    Plant  location  ad]ustments  for 
producer  milk  and  nonpool  milk. 

For  piuposes  of  making  payments  for 
producer  milk  and  nonpool  milk,  a 
plant  location  adjustment  shall  be 
determined  by  subtracting  the  Class  I 
price  specified  in  §  1006.50  from  the 
Class  I  price  at  the  plant's  location.  The 
difference,  plus  or  minus  as  the  case 
may  be,  sh^l  be  used  to  adjust  the 
payments  required  pursuant  to 
§§  1006.73  and  1000.76. 

§  1 006.76    Payments  by  a  handler 
operating  a  partially  regulated  di*tributii>g 
plant 

See  §1000.76. 

§  1 006.77    Ad|ustment  of  accounts. 

See  §  1000.77. 

§  1 006.78    Charges  on  overdue  accounts. 
See  §  1000.78. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1 006.85    Assessment  for  order 
administration. 

See  §  1000.85. 

f  1006.86    Deduction  for  marketing 
services. 

See  §1000.86. 

PART  1007— MILK  IN  THE  SOUTHEAST 
MARKETING  AREA 

Subpart— Order  Regulating  Handling 


General  Provisions 

o6C> 

1007.1 

General  provisions. 

Definitions 

1007.2 

Southeast  marketing  area. 

1007.3 

Route  disposition. 

1007.4 

Plant. 

1007.5 

Distributing  plant 

1007.6 

Supply  plant. 

1007.7 

Pool  plant. 

1007.8 

Nonpool  plant. 

1007.9 

Handler. 

1007.10 

Producer-handler. 

1007.11 

(Reserved) 

1007.12 

Producer. 

1007.13 

Producer  milk. 

1007.14 

Other  source  milk. 

1007.15 

Fluid  milk  product. 

1007.16 

Fluid  cream  product. 

1007.17 

[Reserved] 

1007.18 

Cooperative  association. 

1007.19 

CommOTcial  food  processing 

establishment. 

Handler  Reports 

1007.30  Reports  of  receipts  and  utilization. 

1007.31  Payroll  reports. 

1007.32  Other  reports.  < 

Cliiircification  of  Milk 

1007.40  Classes  of  utilization. 

1007.41  [Reserved] 
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1007.42  Classification  of  transfers  and 
diversions. 

1007.43  General  classification  rules. 

1007.44  Classification  of  producer  milk. 

1007.45  Market  administrator's  reports  and 
announcements  concerning 
classification. 

Oass  Prices 

1007.50  Class  prices,  component  prices, 
and  advanced  pricing  factors. 

1007.51  Class  I  differential  and  price. 

1007.52  Adjusted  Class  I  differentials. 

1007.53  Announcement  of  class  prices, 
component  prices,  and  advanced  pricing 
factors. 

1007.54  Equivalent  price. 

Uniform  Prices 

1007.60  Handler's  value  of  milk. 

1007.61  Computation  of  uniform  prices. 

1007.62  Announcement  of  uniform  prices. 

Payments  for  Milk 

1007.70  Producer-settlement  fund. 

1007.71  Payments  to  the  producer- 
settlement  fund. 

1007.72  Payments  from  the  producer- 
settlement  fund. 

1007.73  Payments  to  producers  and  to 
cooperative  associations. 

1007.74  [Reserved] 

1007.75  Plant  location  adjustments  for 
producer  milk  and  nonpool  milk. 

1007.76  Payments  by  a  handler  operating  a 
partially  regulated  distributing  plant. 

1007.77  Adjustment  of  accounts. 

1007.78  Charges  on  overdue  accounts. 

Nfarketwide  Service  Payments 

1007.80  Transportation  credit  balancing 
fund. 

1007.81  Payments  to  the  transportation, 
credit  balancing  fimd. 

1007.82  Payments  &t)m  the  transportation 
credit  balancing  fund. 

Administr.'tive  Assessment  and  Marketing 
Service  Deduction 

1007.85  Assessment  for  order 
administration. 

1007.86  Deduction  for  marketing  services. 
Authority:  7  U.S.C.  601-674. 

SubfMit— Order  Regulating  Handling 

General  Provisions 

§1007.1    General  provisions. 

The  terms,  definitions,  and  provisions 
in  part  1000  of  this  chapter  apply  to  and 
are  hereby  made  a  part  of  this  order.  In 
this  part  1007,  all  references  to  sections 
in  part  1000  refer  to  part  1000  of  this 
chapter. 

Definitions 

S 1 007.2    Soirthaast  marketing  area. 

The  marketing  area  means  all  territory 
within  the  bounds  of  the  following 
states  and  political  subdivisions, 
including  all  piers,  docks  and  wharves 
connected  therewith  and  all  craft 
moored  thereat,  and  all  territory 
occupied  by  government  (municipal. 


State  or  Federal)  reservations, 
installations,  institutions,  or  other 
similar  establishments  if  any  part 
thereof  is  within  any  of  the  listed  states 
or  political  subdivisions: 

Alabama,  Arkansas,  Louisiana,  and 
Mississippi 

All  of  the  States  of  Alabama,  Arkansas, 
Louisiana,  and  Mississippi. 

Florida  Counties 

Escambia,  Okaloosa,  Santa  Rosa,  and 
Walton. 

Georgia  Counties 

All  of  the  State  of  Georgia  except  for  the 
counties  of  Catoosa,  Chattooga,  Dade,  Fannin, 
Murray,  Walker,  and  Whitfield. 

Kentucky  Counties 

Allen,  Ballard,  Barren,  Caldwell,  Calloway, 
Carlisle,  Christian,  Crittenden,  Fulton, 
Graves,  Hickman,  Livingston,  Logan,  Lyon, 
Marshall,  McCracken,  Metcalfe,  Monroe, 
Simpson,  Todd,  Trigg,  and  Warren. 

Missouri  Counties 

Barry,  Barton,  Bollinger,  Butler,  Cape 
Girardeau,  Carter,  Cedar,  Christian,  C^wford, 
Dade,  Dallas,  Dent,  Douglas,  Dimklin, 
Greene,  Howell,  Iron,  Jasper,  Laclede, 
Lawrence,  Madison,  McDonald,  Mississippi, 
New  Madrid,  Newton,  Oregon,  Ozark, 
Pemiscot,  Perry,  Polk,  Reynolds,  Ripley, 
Scott,  Shannon,  St.  Francois,  Stoddard, 
Stone,  Taney.  Texas,  Vernon,  Washington, 
Wayne,  Webster,  and  Wright. 

Tennessee  Counties 

All  of  the  State  of  Tennessee  except  for  the 
counties  of  Anderson,  Blount,  Bradley, 
Campbell,  Carter,  Claiborne,  Cocke, 
Ctimberland,  Grainger,  Greene,  Hamblen, 
Hamilton,  Hancock,  Hawkins,  Jefferson, 
Johnson,  iCnox,  Loudon,  Marion,  McMinn, 
Meigs,  Monroe,  Morgan,  Polk,  Rhea,  Roane, 
Scott,  Sequatchie,  Sevier,  Sullivan,  Unicoi, 
Union,  and  Washington. 

SI 007.3    Route  disposition. 

See  §  1000.3. 

§1007.4    Plant 
See  §  1000.4. 

§1007.5    Distributing  plant 
See  §1000.5. 

§1007.6    Supply  plant 

See  §  1000.6. 

§1007.7    Pool  plant 

Pool  plant  means  a  plant  specified  in 
paragraphs  (a)  through  (d)  of  this 
section,  or  a  unit  of  plants  as  specified 
in  paragraph  (e)  of  this  section,  but 
excluding  a  plant  specified  in  paragraph 
(g)  of  this  section.  The  pooling 
standards  described  in  paragraphs  (c) 
and  (d)  of  this  section  are  subject  to 
modification  pursuant  to  paragraph  (f) 
of  this  section: 

(a)  A  distributing  plant,  other  than  a 
plant  qualified  as  a  pool  plant  pursuant 


to  paragraph  (b)  of  this  section  or 
section  7(b)  of  any  other  Federal  milk 
order,  from  which  during  the  month  50 
percent  or  more  of  the  fluid  milk 
products  received  it  such  plant 
(excluding  concentrated  ndlk  received 
from  anoti^er  plant  by  agreement  for 
other  than  Class  I  use)  are  disposed  of 
as  route  disposition  or  are  transferred  in 
the  form  of  packaged  fluid  milk 
products  to  other  distributing  plants.  At 
least  25  percent  of  such  route 
disposition  and  transfers  must  be  to 
outlets  in  the  marketing  area. 

(b)  Any  distributiiig  plant  located  in 
the  marketing  area  which  during  the 
month  processed  at  least  50  percent  of 
the  total  quantity  of  fluid  milk  products 
received  at  the  plant  (excluding 
concentrated  milk  received  frt>m 
another  plant  by  agreement  for  other 
than  Class  I  use)  into  ultra-pasteurized 
or  aseptically-processed  fluid  milk 
products. 

(c)  A  supply  plant  from  which  50 
percent  or  more  of  the  total  quantity  of 
milk  that  is  received  during  the  month 
from  dairy  fanners  and  handlers 
described  in  §  1000.9(c),  including  milk 
that  is  diverted  from  the  plant,  is 
transferred  to  pool  distributing  plants. 
Concentrated  milk  transferred  from  the 
supply  plant  to  a  distributing  plant  for 
an  agreed-upon  use  other  than  Class  I 
shall  be  excluded  from  the  supply 
plant's  shipments  in  computing  die 
plant's  shipping  percentage. 

(d)  A  plant  located  witmn  the 
marketing  area  that  is  operated  by  a 
cooperative  association  if  pool  plant 
status  under  this  paragraph  is  requested 
for  such,  plant  by  the  cooperative 
association  and  dioring  the  month  at 
least  60  percent  of  the  producer  milk  of 
members  of  such  cooperative 
association  is  delivered  directly  bom 
farms  to  pool  distributing  plants  or  is 
transferred  to  such  plants  as  a  fluid  milk 
product  (excluding  concentrated  milk 
transferred  to  a  distributing  plant  for  an 
agreed-upon  use  other  than  Class  I)  from 
the  cooperative's  plant. 

(e)  Two  or  more  plants  operated  by 
the  same  handler  and  located  within  the 
marketing  area  may  qualify  for  pool 
status  as  a  imit  by  meeting  the  total  and 
in-area  route  disposition  requirements 
specified  in  paragraph  (a)  of  this  section 
and  the  following  additional 
requirements: 

(1)  At  least  one  of  the  plants  in  the 
imit  must  qualify  as  a  pool  plant 
pursuant  to  paragraph  (a)  of  this  section; 

(2)  Other  plants  in  the  unit  must 
process  only  Class  I  or  Class  II  products 
and  must  be  located  in  a  pricing  zone 
providing  the  same  or  a  lower  Class  I 
price  than  the  price  applicable  at  the 
distributing  plant  included  in  the  unit 
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pursuant  to  paragraph  (e)(1)  of  this 
section;  and 

(3)  A  written  request  to  form  a  unit, 
or  to  add  or  remove  plants  from  a  imit, 
must  be  filed  with  the  market 
administrator  prior  to  the  first  day  of  the 
month  for  which  it  is  to  be  effective. 

(f)  The  applicable  shipping 
percentages  of  paragraphs  (c)  and  (d)  of 
this  section  may  be  increased  or 
decreased  by  the  market  administrator  if 
the  market  administrator  finds  that  such 
adjustment  is  necessary  to  encourage 
needed  shipments  or  to  prevent 
uneconomic  shipments.  Before  making 
such  a  finding,  die  market  administrator 
shall  investigate  the  need  for  adjustment 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  parties  if  the  request  is  made 
in  writing  at  least  15  days  prior  to  the 
date  for  which  the  requested  revision  is 
desired  effective.  If  the  investigation 
shows  that  an  adjustment  of  the 
shipping  percentages  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  an 
adjustment  is  being  considered  and 
invite  data,  views  and  arguments.  Any 
decision  to  revise  an  applicable 
shipping  percentage  must  be  issued  in 
writing  at  least  one  day  before  the 
effective  date. 

(g)  The  term  pool  plant  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  An  exempt  plant  as  defined  in 
§  1000.8(e); 

(3)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  is 
not  located  within  any  Federal  order 
marketing  area,  meets  the  pooling 
requirements  of  another  Federal  order, 
and  has  had  greater  route  disposition  in 
such  other  Federal  order  marketing  area 
for  3  consecutive  months; 

(4)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  is 
located  in  another  Federal  order 
marketing  area,  meets  the  pooling 
standards  of  the  other  Federal  order, 
and  has  not  had  a  majority  of  its  route 
disposition  in  this  marketing  area  for  3 
consecutive  months  or  is  locked  into 
pool  status  under  such  other  Federal 
order  without  regard  to  its  route 
disposition  in  any  other  Federal  order 
marketing  area;  and 

(5)  A  plant  qualified  pursuant  to 
paragraph  (c)  of  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  order  and  from  which 
greater  qualifying  shipments  are  made 
to  plants  regulated  under  such  other 
order  than  are  made  to  plants  regulated 
imder  this  order,  or  such  plant  has 
automatic  pooling  status  under  such 
other  order. 


§1007.8    Nonpool  plant 
See  §  1000.8. 

§1007.9    Handler. 
See  §  1000.9. 

§  1 007.1 0    Producer-handler. 

Producer-handler  means  a  person 
who: 

(a)  Operates  a  dairy  form  and  a 
distributing  plant  irom  which  there  is 
monthly  route  disposition  in  the 
marketing  area; 

(b)  Receives  no  fluid  milk  products, 
and  acquires  no  fluid  milk  products  for 
route  disposition,  from  sources  other 
than  own  farm  production; 

(c)  Disposes  of  no  other  source  milk 
as  Class  I  milk  except  by  increasing  the 
nonfat  milk  solids  content  of  the  fluid 
milk  products  received  from  own  farm 
production;  and 

(d)  Provides  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  animals  and 
other  resources  necessary  to  produce  all 
Class  I  milk  handled,  and  the  processing 
and  packaging  operations,  are  the 
producer-handler's  own  enterprise  and 
are  operated  at  the  producer-handler's 
own  risk. 

f  1007.11    [Raservad] 

§1007.12    Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  producer  means  any 
person  who  produces  milk  approved  by 
a  duly  constituted  regidatory  agency  for 
fluid  consimiption  as  Grade  A  milk  and 
whose  milk  (or  components  of  milk)  is: 

(1)  Received  at  a  pool  plant  directly 
from  the  producer  or  diverted  by  the 
plant  operator  in  accordance  with 
§1007.13;  or 

(2)  Received  by  a  handler  described  in 
§  1000.9(c). 

(b)  Producer  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  Federal  order; 

(2.)  A  dairy  farmer  whose  milk  is 
received  at  an  exempt  plant,  excluding 
producer  milk  diverted  to  the  exempt 
plant  pursuant  to  §  1007.13(d); 

(3)  A  dairy  farmer  whose  milk  is 
received  by  diversion  at  a  pool  plant 
frt}m  a  handler  regulated  under  another 
Federal  order  if  the  other  Federal  order 
designates  the  dairy  farmer  as  a 
producer  under  that  order  and  that  milk 
is  allocated  by  request  to  a  utilization 
other  than  Class  I;  and 

(4)  A  dairy  farmer  whose  milk  is 
reported  as  diverted  to  a  plant  fully 
regulated  under  another  Federal  order 
with  respect  to  that  portion  of  the  milk 
so  diverted  that  is  assigned  to  Class  I 
under  the  provisions  of  such  other 
order. 


§1007.13    Producer  milk. 

Producer  milk  means  the  skim  milk 
(or  the  skim  equivalent  of  components 
of  skim  milk)  and  butterfat  contained  in 
milk  of  a  producer  that  is: 

(a)  Received  by  the  operator  of  a  pool 
plant  directly  from  a  producer  or  a 
handler  described  in  §  1000.9(c).  All 
milk  receivnd  pursuant  to  this 
paragraph  sxiall  be  priced  at  the  location 
of  the  plant  where  it  is  first  physically 
received; 

(b)  Received  by  a  handler  described  in 
§  1000.9(c)  in  excess  of  the  quantity 
delivered  to  pool  plants; 

(c)  Diverted  by  a  pool  plant  operator 
to  another  pool  plant.  Milk  so  diverted 
shall  be  priced  at  the  location  of  the 
plant  to  which  diverted;  or 

(d)  Diverted  by  the  operator  of  a  pool 
plant  or  a  handler  described  in 

§  1000.9(c)  to  a  nonpool  plant,  subject  to 
the  following  conditions: 

(1)  In  any  month  of  January  through 
Jime,  not  less  than  4  days'  production  of 
the  producer  whose  milk  is  diverted  is 
physically  received  at  a  pool  plant 
during  the  month; 

(2)  In  any  month  of  July  through 
December,  not  less  than  10  days' 
production  of  the  producer  whose  milk 
is  diverted  is  physically  received  at  a 
pool  plant  during  the  month; 

(3)  The  total  quantity  of  milk  so 
diverted  during  the  month  by  a 
cooperative  association  shall  not  exceed 
33  percent  during  the  months  of  July 
through  December,  and  50  percent 
during  the  months  of  January  through 
June,  of  the  producer  milk  that  the 
cooperative  association  caused  to  be 
delivered  to.  and  physically  received  at, 
pool  plants  during  the  month; 

(4)  The  operator  of  a  pool  plant  that 
is  not  a  cooperative  association  may 
divert  any  milk  that  is  not  imder  the 
control  of  a  cooperative  association  that 
diverts  milk  during  the  month  pursuant 
to  paragraph  (d)  of  this  section.  The 
total  quantity  of  milk  so  diverted  during 
the  month  shall  not  exceed  33  percent 
during  the  months  of  July  through 
December,  or  50  percent  during  the 
months  of  January  through  Jime,  of  the 
producer  milk  physically  received  at 
such  plant  (or  sudi  unit  of  plants  in  the 
case  of  plants  that  pool  as  a  unit 
pursuant  to  §  1007.7(e))  during  the 
month,  excluding  the  quantity  of 
producer  milk  received  from  a  handler 
described  in  §  1000.9(c); 

(5)  Any  milk  diverted  in  excess  of  the 
limits  prescribed  in  paragraphs  (d)(3) 
and  (4)  of  this  section  shall  not  be 
producer  milk.  If  the  diverting  handler 
oi  cooperative  association  fails  to 
designate  the  dairy  farmers'  deUveries 
that  will  not  be  producer  milk,  no  milk 
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diverted  by  the  handler  or  cooperative 
association  shall  be  producer  milk; 

(6)  Diverted  milk  shall  be  priced  at 
the  location  of  the  plant  to  which 
diverted;  and 

(7)  The  delivery  day  requirements  and 
the  diversion  percentages  in  paragraphs 
(d)(1)  through  (4)  of  this  section  may  be 
increased  or  decreased  by  the  market 
admisiistrator  if  the  market 
administrator  finds  that  such  revision  is 
necessary  to  assure  orderly  marketing 
and  efficient  handling  of  milk  in  the 
marketing  area.  Before  making  such  a 
finding,  the  market  administrator  shaU 
investigate  the  need  for  the  revision 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  persons.  If  the  investigation 
shows  that  a  revision  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  the 
revision  is  being  considered  and 
inviting  written  data,  views,  and 
arguments.  Any  decision  to  revise  an 
applicable  percentage  must  be  issued  in 
writing  at  least  one  day  before  the 
effective  date. 

f  1007.14    Ottier  source  milk. 
See  §  1000.14. 

11007.15    FhJid  milk  product 
See  §1000.15. 

{ 1007.16    Ruid  cream  product. 
See  §1000.16. 


11007.17  [RMerved] 

5 1 007.1 8  Cooperative  association. 

See  §  1000.18. 

S  1007.19    Commercial  food  processing 
establishment 

See  §1000.19. 
Handler  Reports 


§1007.30 
utilization. 


Reports  of  receipts  and 


Each  handler  shall  report  monthly  so 
that  the  market  administrator's  office 
receives  the  report  on  or  before  the  7th 
day  after  the  end  of  the  month,  in  the 
detail  and  on  prescribed  forms,  as 
follows: 

(a)  With  respect  to  each  of  its  pool 
plants,  the  quantities  of  skim  milk  and 
butterfat  contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
reporting  handler,  firom  sources  other 
than  handlers  described  in  §  1000.9(c); 

(2)  Receipts  of  milk  from  handlers 
described  in  §  1000.9(c); 

(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from 
other  pool  plants; 

__    (4)  Receipts  of  other  source  milk; 

(5)  Receipts  of  bulk  milk  from  a  plant 
regulated  under  another  Federal  order. 


except  Federal  Order  1005,  for  which  a 
transportation  credit  is  requested 
piu-suant  to  §  1007.82; 

(6)  Receipts  of  producer  milk 
described  in  §  1007.82(c)(2),  including 
the  identity  of  the  individual  producers 
whose  milk  is  eligible  for  the 
transportation  credit  pursuant  to  that 
paragraph  and  the  date  that  such  milk 
was  received; 

(7)  For  handlers  submitting 
transportation  credit  requests,  transfers 
of  bulk  milk  to  nonpool  plants, 
including  the  dates  that  such  milk  was 
transferred; 

(8)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  bulk  fluid  cream  products;  and 

(9)  The  utilization  or  disposition  of  all 
milk  and  milk  products  required  to  be 
reported  pursuant  to  this  paragraph. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shdl  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraphs  (a)(1),  (a)(2), 
(a)(3),  (a)(4),  and  (a)(8)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been 
fully  regulated  shall  be  reported  in  lieu 
of  producer  milk.  The  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 

(c)  Each  handler  described  in 
§  1000.9(c)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers; 

(2)  The  utilization  or  disposition  of  all 
such  receipts;  and 

(3)  With  respect  to  milk  for  which  a 
cooperative  association  is  requesting  a 
transportation  credit  piu-suant  to 

§  1007.82,  all  of  the  information 
required  in  paragraphs  (a)(5),  (a)(6),  and 
(a)(7)  of  this  section. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilization  of  milk  and  milk 
products  in  such  manner  as  the  market 
administrator  may  prescribe. 

§  1 007.31    Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler  that 
operates  a  pool  plant  pursuant  to 

§  1007.7  and  each  handler  described  in 
§  1000.9(c)  shall  report  to  the  market 
administrator  its  producer  payroll  for 
the  month,  in  detail  prescribed  by  the 
market  administrator,  showing  for  each 
producer  the  information  specified  in 
§  1007.73(e). 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to 

§  1000.76(b)  shall  report  for  each  dairy 


fanner  who  woiUd  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for 
reports  required  by  paragraph  (a)  of  this 
section. 

§1007.32    Otiier  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1000.9(a)  and  (c)  shall 
report  to  the  market  administrator  any 
adjustments  to  transportation  credit 
requests  as  reported  pursuant  to 

§  1007.30(a)(5).  (6),  and  (7). 

(b)  In  addition  to  the  reports  required 
pursuant  to  §§  1007.30,  31,  and  32(a), 
each  handler  shall  report  any 
information  the  market  administrator 
deems  necessary  to  verify  or  establish 
each  handler's  obligation  under  the 
order. 

Classification  of  Milk 

§1007.40    Classes  of  utilization. 
See  §  1000.40. 

§1007.41    [Reserved] 

§  1 007.42    Classification  of  transfers  and 
diversions. 

See  §  1000.42. 

§  1 007.43    General  classification  rules. 
See  §  1000.43. 

§  1 007.44    Classification  of  producer  milk. 
See  §  1000.44. 

§  1 007.45    Market  administrator's  reports 
and  announcements  concerning 
classification. 

See  §  1000.45. 
Class  Prices 

§  1 007.50    Class  prices,  component  prices, 
and  advanced  pricing  factors. 
See  §  1000.50. 

§  1 007.51    Clas^  I  differential  and  price. 
The  Class  I  differential  shall  be  the 
■differential  established  for  Fulton 
County,  Georgia,  which  is  reported  in 
§  1000.52.  The  Class  I  price  shall  be  the 
price  computed  pursuant  to  §  1000.50(a) 
for  Fulton  County,  Georgia. 

§  1 007.52    Adjusted  Class  I  differentials. 

See  §  1000.52. 

§  1 007.53    Announcement  of  class  prices, 
component  prices,  and  advanced  pricing 
factors. 

See  §  1000.53. 

§  1 007.54    Equivalent  price. 
See  §  1000.54, 

Uniform  Prices 

§  1 007.60    Handler's  value  of  milk. 

For  the  purpose  of  computing  a 
handler's  obligation  for  producer  milk. 
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the  market  administrator  shall 
determine  for  each  month  the  value  of 
milk  of  each  handler  with  respect  to 
each  of  the  handler's  pool  plants  and  of 
each  handler  described  in  §  1000.9(c) 
with  respect  to  milk  that  was  not 
received  at  a  pool  plant  by  adding  the 
amoimts  computed  in  paragraphs  (a) 
through  (e)  of  this  section  and 
subtracting  from  that  total  amount  the 
value  computed  in  paragraph  (f)  of  this 
section.  Receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  Federal  order  under 
§  1000.76(a)(4)  or  (d)  shall  be  excluded 
from  pricing  xmder  this  section. 

(a)  Multiply  the  poimds  of  skim  milk 
and  butterfat  in  producer  milk  that  were 
classified  in  each  class  pursuant  to 

§  1000.44(c)  by  the  appUcable  skim  milk 
and  butterfat  prices,  and  add  the 
resiUting  amounts; 

(b)  Multiply  the  poimds  of  skim  milk 
and  butterfat  overage  assigned  to  each 
class  pursuant  to  §  1000.44(a)(ll)  by  the 
respective  skim  milk  and  butterfat 
prices  applicable  at  the  location  of  the 
pool  plant; 

(c)  Multiply  the  difference  between 
the  Class  IV  price  for  the  preceding 
month  and  the  current  month's  Class  I, 
n,  or  in  price,  as  the  case  may  be,  by  the 
hundredwei^  of  skim  milk  and 
butterfat  subtracted  from  Class  I,  II,  or 
in,  respectively,  pursuant  to 

§  1000.44(a)(7)  and  the  corresponding 
step  of  §  1000.44(b); 

(d)  M\iltiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  and  the  Class 
rv  price  by  the  hxmdredweight  of  skim 
milk  and  butterfat  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(3)  (i)  through 
(vi)  and  the  corresponding  step  of 

§  1000.44(b),  excluding  receipts  of  bidk 
fluid  cream  products  fit)m  a  plant 
regulated  under  other  Federal  orders 
and  bulk  concentrated  fluid  milk 
products  from  pool  plants,  plants 
regulated  under  other  Federal  orders, 
and  unregulated  supply  plants; 

(e)  Multiply  the  Class  I  price 
applicable  at  the  location  of  the  nearest 
imregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  poimds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1000.44(a)(8)  and  the  corresponding 
step  of  §  1000.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 


fluid  milk  products  from  an  unregulated 
supply  plant  to  the  extent  that  an 
equivalent  amount  of  skim  milk  or 
butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order;  and 

(f)  For  reconstituted  milk  made  from 
receipts  of  nonfluid  milk  products, 
multiply  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  IV  price)  by  the 
huncfredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1000.43(d). 

f  1 007.61    Computation  of  unHorm  prices. 

On  or  before  the  11th  day  of  each 
month,  the  market  administrator  shall 
compute  a  uniform  butterfat  price,  a 
uniform  skim  milk  price,  and  a  uniform 
price  for  producer  milk  receipts 
reported  for  the  prior  month.  The  report 
of  any  handler  who  has  not  made 
payments  required  piursuant  to 
§  1007.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
these  prices,  and  such  handler's  report 
shall  not  be  included  in  the 
computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 

(a)  Uniform  butterfat  price.  The 
uniform  butterfat  price  per  pound, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by  multiplying 
the  pounds  of  butterfat  in  producer  milk 
allocated  to  each  class  pursuant  to 
§  1000.44(b)  by  the  respective  class 
butterfat  prices  and  dividing  the  sum  of 
such  values  by  the  total  pounds  of  such 
butterfat. 

(b)  Uniform  skim  milk  price.  The 
uniform  skim  milk  price  per 
hundredweight,  rounded  to  the  nearest 
cent,  shall  be  computed  as  follows: 

(1)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1005.60  for  all 
handlers; 

(2)  Add  an  amount  equal  to  the  sum 
of  the  location  adjustmetits  computed 
pursuant  to  §  1007.75; 

(3)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-setUement  fund; 

(4)  Subtract  the  value  of  the  total 
pounds  of  butterfat  for  all  handlers.  The 
butterfat  value  shall  be  computed  by 
multiplying  the  pounds  of  butterfat  by 
the  butterfat  price  computed  in 
paragraph  (a)  of  this  section; 

(5)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 


(i)  The  total  sldm  pounds  of  producer 
milk;  and 

(ii)  The  total  skim  pounds  for  which 
a  value  is  computed  pursuant  to 
§  1007.60(e);  and 

(6)  Subtract  not  less  than  4  cents  and 
not  more  than  5  cents. 

(c)  Uniform  price.  The  uniform  price 
per  hundredweight,  rounded  to  the 
nearest  cent,  shall  be  the  sum  of  the 
following: 

(1)  Multiply  the  uniform  butterfat 
price  for  the  month  pursuant  to 
paragraph  (a)  of  this  section  times  3.5 
pounds  of  butterfat;  and 

(2)  Multiply  the  uniform  skim  milk 
price  for  the  month  pursuant  to 
paragraph  (b)  of  this  section  times  96.5 
pounds  of  sldm  milk. 

f  1 007.62    Announc«mant  of  unifonn 
prioM. 

On  or  before  the  11th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  announce  the 
uniform  prices  for  the  month  computed 
pursuant  to  §  1007.61. 

Payments  (or  Milk 

{1007.70    Produc«r-4«ttlwn«ntfund. 

See  §  1000.70. 

$1007.71    Psynwnts  to  the  producar- 
satUainant  fund. 

Each  handler  shall  make  a  payment  to 
the  producer-settiement  fund  in  a 
manner  that  provides  receipt  of  the 
funds  by  the  market  administrator  no 
later  than  the  12th  day  after  the  end  of 
the  month  (except  as  provided  in 
§  1000.90).  Payment  shall  be  the 
amount,  ii  any,  by  which  the  amount 
specified  in  paragraph  (a)  of  this  section 
exceeds  the  amount  specified  in 
paragraph  (b)  of  this  section: 

(a)  The  total  value  of  milk  of  the 
handler  for  the  month  as  determined 
pursuant  to  §  1007.60;  and 

(b)  The  sum  of  the  value  at  the 
uniform  prices  for  skim  milk  and 
butterfat,  adjusted  for  plant  location,  of 
the  handler's  receipts  of  producer  milk; 
and  the  value  at  the  uniform  price,  as 
adjusted  pursuant  to  §  1007.75, 
applicable  at  the  location  of  the  plant 
bam  which  received  of  other  source 
milk  for  which  a  value  is  computed 
pursuant  to  §  1007.60(e). 

§  1007.72    Payments  from  the  producer- 
settlement  fund. 

No  later  than  one  day  after  the  date  of 
payment  receipt  required  under 
§  1007.71,  the  market  administrator 
shall  pay  to  each  handler  the  amount,  if 
any,  by  which  the  amount  computed 
puit=uant  to  §  1007.71(b)  exceeds  the 
amount  computed  pursuant  to 
§  1007.71(a).  If,  at  such  time,  the  balance 
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in  the  producer-settlement  fund  is 
insufficient  to  make  all  payments 
pursuant  to  this  section,  the  market 
administrator  shall  redur»>  uniformlv 
such  payments  and  shall  complete  the 
payments  as  soon  as  the  hmds  are 
available. 

§  1 007.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Each  pool  plant  operator  that  is  not 
paying  a  cooperative  association  for 
producer  milk  shall  pay  each  producer 
as  follows: 

(1)  Partial  payment.  For  each 
producer  who  has  not  discontinued 
shipments  as  of  the  23rd  day  of  the 
month,  payment  shall  be  made  so  that 
it  is  received  by  the  producer  on  or 
before  the  26th  day  of  the  month  (except 
as  provided  in  §  1000.90)  for  milk 
received  during  the  first  15  days  of  the 
month  at  not  less  than  90  percent  of  the 
preceding  month's  uniform  price, 
adjusted  for  plant  location  pursuant  to 

§  1007.75  and  proper  deductions 
authorized  in  writing  by  the  producer. 

(2)  Final  payment.  For  milk  received 
during  the  month,  a  payment  computed 
as  follows  shall  be  made  so  that  it  is 
received  by  each  producer  one  day  after 
the  payment  date  required  in  §  1007.72: 

(i)  Multiply  the  hundredweight  of 
producer  skim  milk  received  times  the 
uniform  skim  milk  price  for  the  month; 

(ii)  Multiply  the  pounds  of  butterfat 
received  times  the  uniform  butterfat 
price  for  the  month; 

(iii)  MiUtiply  the  hundredweight  of 
producer  milk  received  times  the  plant 
location  adjustment  pursuant  to 
§1007.75;  and 

(iv)  Add  the  amounts  computed  in 
paragraph  (a)(2)(i).  (ii),  and  (iii)  of  this 
section,  and  from  that  sum: 

(A)  Subtract  the  partial  payment  made 
pursuant  to  paragraph  (a)(1)  of  this 
section; 

(B)  Subtract  the  deduction  for 
marketing  services  pursuant  to 
§  1000.86; 

(C)  Add  or  subtract  for  errors  made  in 
previous  payments  to  the  producer;  and 

(D)  Subtract  proper  deductions 
authorized  in  writing  by  the  producer. 

(b)  One  day  before  partial  and  final 
payments  are  due  pursuant  to  paragraph 
(a)  of  this  section,  each  pool  plant 
operator  shall  pay  a  cooperative 
association  for  milk  received  eis  follows: 

(1)  Partial  payment  to  a  cooperative 
association  for  bulk  milk  received 
directly  from  producers'  farms.  For  bulk 
milk  (including  the  milk  of  producers 
who  are  not  members  of  such 
association  and  who  the  market 
administrator  determines  have 
authorized  the  cooperative  association 
to  collect  payment  for  their  milk) 


received  during  the  first  15  days  of  the 
month  from  a  cooperative  association  in 
any  capacity,  except  as  the  operator  of 
^  poni  plant  the  payment  sbaH  hp  pqval 
to  the  hundredweight  of  milk  received 
multiplied  by  90  percent  of  the 
preceding  month's  uniform  price, 
adjusted  for  plant  location  piusuant  to 
§1007.75. 

(2)  Partial  payment  to  a  cooperative 
association  for  milk  transferred  from  its 
pool  plant.  For  bulk  fluid  milk  products 
and  bulk  fluid  cream  products  received 
diuing  the  first  15  days  of  the  month 
from  a  cooperative  association  in  its 
capacity  as, the  operator  of  a  pool  plant, 
the  partial  payment  shall  be  at  the  pool 
plant  operator's  estimated  use  value  of 
the  milk  using  the  most  recent  class 
prices  available  for  skim  milk  and 
butterfat  at  the  receiving  plant's 
location. 

(3)  Final  payment  to  a  cooperative 
association  for  milk  transferred  from  its 
pool  plant.  For  bulk  fluid  milk  products 
and  bulk  fluid  cream  products  received 
during  the  month  from  a  cooperative 
association  in  its  capacity  as  the 
operator  of  a  pool  plant,  the  final 
payment  shall  be  the  classified  value  of 
such  milk  as  determined  by  multiplying 
the  pounds  of  skim  milk  and  butterfat 
assigned  to  each  class  piirsuant  to 

§  1000.44  by  the  class  prices  for  the 
month  at  the  receiving  plant's  location, 
and  subtracting  from  this  stun  the 
partial  payment  made  piirsuant  to 
paragraph  (b)(2)  of  this  section. 

(4)  Final  payment  to  a  cooperative 
association  for  bulk  milk  received 
directly  from  producers'  farms.  For  bulk 
milk  received  from  a  cooperative 
association  during  the  month,  including 
the  milk  of  producers  who  are  not 
members  of  such  association  and  who 
the  market  administrator  determines 
have  authorized  the  cooperative 
association  to  collect  payment  for  their 
milk,  the  final  payment  for  such  milk 
shall  be  an  amoimt  equal  to  the  stun  of 
the  individual  payments  otherwise 
payable  for  such  milk  pursuant  to 
paragraph  (a)(2)  of  this  section. 

(c)  If  a  handler  has  not  received  full 
payment  from  the  market  administrator 
pursuant  to  §  1007.72  by  the  payment 
date  specified  in  paragraph  (a)  or  (b)  of 
this  section,  the  handler  may  reduce 
payments  piu-suant  to  paragraphs  (a) 
and  (b)  of  this  section,  but  by  not  more 
than  the  amotuit  of  the  underpayment. 
The  payments  shall  be  completed  on  the 
next  schedtiled  pa5mient  date  after 
receipt  of  the  balance  due  from  the 
market  administrator. 

(d)  If  a  handler  claims  that  a  required 
payment  to  a  producer  cannot  be  made 
because  the  producer  is  deceased  or 
cannot  be  located,  or  because  the 


cooperative  association  or  its  lawful 
successor  or  assignee  is  no  longer  in 
existence,  the  payment  shall  be  made  to 
the  pT^dticer-SRttJement  fund  and  in  the 
event  that  the  handler  subsequently 
locates  and  pays  the  producer  or  a 
lawful  claimant,  or  in  the  event  that  the 
handler  no  longer  exists  and  a  lawftil 
claim  is  later  established,  the  market 
administrator  shall  make  the  reqtiired 
payment  from  the  producer-settlement 
fimd  to  the  handler  or  to  the  lawful 
claimant  as  the  case  may  be. 

(e)  In  making  payments  to  producers 
pursuant  to  this  section,  each  pool  plant 
operator  shall  furnish  each  producer, 
except  a  producer  whose  milk  was 
received  from  a  cooperative  association 
described  in  §  1000.9(a)  or  (c),  a 
supporting  statement  in  such  form  that 
it  may  be  retained  by  the  recipient 
which  shall  show: 

(1)  The  name,  address.  Grade  A 
identifier  assigned  by  a  duly  constituted 
regulatory  agency,  and  the  payroll 
niunber  of  the  producer; 

(2)  The  monUi  and  dates  that  milk 
was  received  from  the  producer, 
including  the  daily  and  total  poimds  of 
milk  received; 

(3)  The  total  poimds  of  butterfat  in  the 
producer's  milk; 

(4)  The  minimiun  rate  or  rates  at 
which  payment  to  the  producer  is 
required  pttrsuant  to  this  order; 

(5)  The  rate  used  in  making  payment 
if  the  rate  is  other  than  the  applicable 
minimum  rate; 

(6)  The  amount,  or  rate  per 
htudredweight,  and  nature  of  each 
deduction  claimed  by  the  handler;  and 

(7)  The  net  amount  of  payment  to  the 
producer  or  cooperative  association. 

§1007.74    [Reserved] 

§  1 007.75    Plant  location  adjustments  for 
producer  milk  and  nonpool  milk. 

For  purposes  of  making  pa)maents  for 
producer  milk  and  nonpool  milk,  a 
plant  location  adjustment  shall  be 
determined  by  subtracting  the  Class  I 
price  specified  in  §  1007.50  from  the 
Class  I  price  at  the  plant's  location.  The 
difference,  plus  or  minus  as  the  case 
may  be,  shall  be  used  to  adjust  the 
payments  required  pursuant  to 
§§1007.73  and  1000.76. 

§  1 007.76    Payments  by  a  handler 
operating  a  partially  regulated  distributing 
plant 

See  §  1000.76. 

§  1007.77    Adjustment  of  accounts. 

See  §  1000.77. 

§  1 007.78    Charges  on  overdue  accounts. 
See  §1000.78. 
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Marketwide  Service  Payments 

§1007.80    Transportation  credit  balancing 
fund. 

The  market  administrator  shall 
maintain  a  separate  fund  known  as  the 
Transportation  Credit  Balancing  Fund 
into  which  shall  be  deposited  the 
payments  made  by  handlers  pursuant  to 
§  1007.81  and  out  of  which  shall  be 
made  the  payments  due  handlers 

Eursuant  to  §  1007.82.  Payments  due  a 
andler  shall  be  offset  against  payments 
due  from  the  handler. 

§  1 007.81    Payments  to  the  transportation 
credit  balancing  fund. 

(a)  On  or  before  the  12th  day  after  the 
end  of  the  month  (except  as  provided  in 
§  1000.90).  each  handler  operating  a 
pool  plant  and  each  handler  specified  in 
§  1000.9(c)  shall  pay  to  the  market 
administrator  a  transportation  credit 
balancing  fund  assessment  determined 
by  multiplying  the  pounds  of  Class  I 
producer  milk  assigned  pursuant  to 

§  1000.44  by  $0.07  per  himdredweight 
or  such  lesser  amoimt  as  the  market 
administrator  deems  necessary  to 
maintain  a  balance  in  the  fund  equal  to 
the  total  transportation  credits 
disbursed  during  the  prior  Jime-January 
period.  In  the  event  that  during  any 
month  of  the  Jime-January  period  the 
fund  balance  is  insufficient  to  cover  the 
amount  of  credits  that  are  due,  the 
assessment  should  be  based  upon  the 
amount  of  credits  that  would  have  been 
disbursed  had  the  fund  balance  been 
siifficient. 

(b)  The  market  administrator  shall 
announce  publicly  on  or  before  the  5th 
day  of  the  month  (except  as  provided  in 
§  1000.90)  the  assessment  pursuant  to 
paragraph  (a)  of  this  section  for  the 
following  month. 

§  1 007.82    Payments  from  ttie 
transportation  credit  balancing  fund. 

(a)  Payments  bom  the  transportation 
credit  balancing  fund  to  handlers  and 
cooperative  associations  requesting 
transportation  credits  shall  be  made  as 
follows: 

(1)  On  or  before  the  13th  day  (except 
as  provided  in  §  1000.90)  after  the  end 
of  each  of  the  months  of  July  through 
December  and  any  other  month  in 
which  transportation  credits  are  in 
effect  pursuant  to  paragraph  (b)  of  this 
section,  the  market  administrator  shall 
pay  to  each  handler  that  received,  and 
reported  pursuant  to  §  1007.30(a)(5), 
bidk  milk  transferred  from  a  plant  fully 
regulated  under  another  Federal  order 
as  described  in  paragraph  (c)(1)  of  this 
section  or  that  received,  and  reported 
pursuant  to  §  1007.30(a)(6).  milk 
directly  from  producers'  farms  as 
specified  in  paragraph  (c)(2)  of  this 


section,  a  preliminary  amount 
determined  pursuant  to  paragraph  (d)  of 
this  section  to  the  extent  that  funds  are 
available  in  the  transportation  credit 
balancing  fund.  If  an  insufficient 
balance  exists  to  pay  all  of  the  credits 
computed  pursuant  to  this  section,  the 
market  administrator  shall  distribute  the 
balance  available  in  the  transportation 
credit  balancing  fund  by  reducing 
payments  pro  rata  using  the  percentage 
derived  by  dividing  the  balance  in  the 
fund  by  the  total  credits  that  are  due  for 
the  month.  The  amoimt  of  credits 
resulting  from  this  initial  proration  shall 
be  subject  to  audit  adjustment  pursuant 
to  paragraph  (a)(2)  of  this  section; 

(2)  The  market  administrator  shall 
accept  adjusted  requests  for 
transportation  credits  on  or  before  the 
20th  day  of  the  month  following  the 
month  for  which  such  credits  were 
requested  pursuant  to  §  1007.32(a).  After 
such  date,  a  preliminary  audit  will  be 
conducted  by  the  market  administrator, 
who  will  recalculate  any  necessary 
proration  of  transportation  credit 
payments  for  the  preceding  month 
pursuant  to  paragraph  (a)  of  this  section. 
Handlers  will  be  promptly  notified  of  an 
overpayment  of  credits  based  upon  this 
final  computation  and  remedial 
payments  to  or  from  the  transportation 
credit  balancing  fund  will  be  made  on 
or  before  the  next  payment  date  for  the 
following  month; 

(3)  Transportation  credits  paid 
pursuant  to  paragraphs  (a)(1)  and  (2)  of 
this  section  shall  be  subject  to  final 
verification  by  the  market  administrator 
pvirsuant  to  §  1000.77.  Adjusted 
payments  to  or  from  the  transportation 
credit  balancing  fund  will  remain 
subject  to  the  final  proration  established 
piirsuant  to  paragraph  (a)(2)  of  this 
section;  and 

(4)  In  the  event  that  a  qualified 
cooperative  association  is  the 
responsible  party  for  whose  accoimt 
suc^  milk  is  received  and  written 
documentation  of  this  fact  is  provided 
to  the  market  administrator  pursuant  to 
§  1007.30(c)(3)  prior  to  the  date  payment 
is  due,  the  transportation  credits  for 
such  milk  computed  piu«uant  to  this 
section  shall  be  made  to  such 
cooperative  association  rather  than  to 
the  operator  of  the  pool  plant  at  which 
the  milk  was  received. 

(b)  The  market  administrator  may 
extend  the  period  during  which 
transportation  credits  are  in  effect  (i.e., 
the  transportation  credit  period)  to  the 
months  of  January  and  Jime  if  a  written 
request  to  do  so  is  received  15  days 
prior  to  the  beginning  of  the  month  for 
which  the  request  is  made  and,  after 
conducting  an  independent 
investigation,  finds  that  such  extension 


is  necessary  to  assure  the  market  of  an 
adequate  supply  of  milk  for  fluid  use. 
Before  making  such  a  finding,  the 
market  administrator  shall  notify  the 
Director  of  the  Daiiy  Division  and  all 
handlers  in  the  market  that  an  extension 
is  being  considered  and  invite  written 
data,  views,  and  arguments.  Any 
decision  to  extend  the  transportation 
credit  period  must  be  issued  in  writing 
prior  to  the  first  day  of  the  month  for 
which  the  extension  is  to  be  effective. 

(c)  Transportation  credits  shall  apply 
to  the  following  milk: 

(1)  Bulk  milk  received  from  a  plant 
regulated  under  another  Federal  order, 
except  Federal  Order  1005,  and 
allocated  to  Class  I  milk  pursuant  to 

§  1000.44(a)(9):  and 

(2)  Bulk  milk  received  directly  from 
the  farms  of  dairy  fanners  at  pool 
distributing  plants  subject  to  the 
following  conditions: 

(i)  The  quantity  of  such  milk  that 
shall  be  eligible  for  the  transportation 
credit  shall  be  determined  by 
multiplying  the  total  poimds  of  milk 
received  from  producers  meeting  the 
conditions  of  this  paragraph  by  the 
lower  of: 

(A)  The  marketwide  estimated  Class  I 
utilization  of  all  handlers  for  the  month 
pursuant  to  §  1000.45(a);  or 

(B)  The  Class  I  utilization  of  all 
producer  milk  of  the  pool  plant  operator 
receiving  the  milk  after  the 
computations  described  in  f  1000.44; 

(ii)  The  dairy  farmer  was  not  a 
"producer"  \mder  this  order  dtuing 
more  than  2  of  the  immediately 
preceding  months  of  February  through 
May  and  not  more  than  50  percent  of 
the  production  of  the  dairy  farmer 
during  those  2  months,  in  aggregate,  was 
received  as  producer  miUc  under  this 
order  during  those  2  months;  and 

(iii)  The  farm  on  which  the  milk  was 
produced  is  not  located  within  the 
specified  marketing  area  of  this  order  or 
the  marketing  area  of  Federal  Order 
1005. 

(d)  Transportation  credits  shall  be 
computed  as  follows: 

(1)  The  market  administrator  shall 
subtract  from  the  pounds  of  milk 
described  in  paragraphs  (c)(1)  and  (2)  of 
this  section  the  poxmds  of  bulk  milk 
transferred  from  the  pool  plant  receiving 
the  supplemental  milk  if  milk  was 
transferred  to  a  nonpool  plant  on  the 
same  calendar  day  that  the 
supplemental  milk  was  received.  For 
this  piupose,  the  transferred  milk  shall 
be  subtracted  from  the  most  distant  load 
of  supplemental  milk  received,  and  then 
in  sequence  with  the  next  most  distant 
load  until  all  of  the  transfers  have  been 
offset: 
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(2)  With  respect  to  the  pounds  of  milk 
described  in  paragraph  {c)(l)  of  this 
section  that  remain  after  the 
computations  described  in  paragraph 
{d)(l)  of  this  section,  the  market 
administrator  shall: 

(i)  Determine  the  shortest  hard-surface 
highway  distance  between  the  shipping 
plant  and  the  receiving  plant; 

(ii)  Multiply  the  number  of  miles  so 
determined  by  0.35  cent; 

(ill)  Subtract  the  applicable  Class  I 
differential  in  §  1000.52  for  the  county 
in  which  the  shipping  plant  is  located 
from  the  Class  I  differential  applicable 
for  the  county  in  which  the  receiving 
plant  is  located; 

(iv)  Subtract  any  positive  difference 
computed  in  paragraph  (d)(2)(iii)  of  this 
section  from  the  amovmt  computed  in 
paragraph  {d)(2)(ii)  of  this  section;  and 

(v)  Multiply  the  remainder  computed 
in  paragraph  (d)(2){iv)  of  this  section  by 
the  hundredweight  of  milk  described  in 
paragraph  {d)(2)  of  this  section. 

(3)  For  the  remaining  milk  described 
in  paragraph  (c)(2)  of  this  section  after 
computations  described  in  paragraph 
(d)(1)  of  this  section,  the  market 
administrator  shall: 

(1)  Determine  an  origination  point  for 
each  load  of  milk  by  locating  the  nearest 
city  to  the  last  producer's  farm  from 
which  milk  was  picked  up  for  delivery 
to  the  receiving  pool  plant; 

(ii)  Determine  the  shortest  hard- 
surface  highway  distance  between  the 
receiving  pool  plant  and  the  origination 
point; 

(iii)  Subtract  85  miles  from  the 
mileage  so  determined; 

(iv)  Multiply  the  remaining  miles  so 
computed  by  0.35  cent; 

(v)  Subtract  the  Class  I  differential 
specified  in  §  1000.52  applicable  for  the 
coxmty  in  which  the  origination  point  is 
located  from  the  Class  I  differential 
applicable  at  the  receiving  pool  plant's 
location; 

(vi)  Subtract  any  positive  difference 
computed  in  paragraph  (d)(3)(v)  of  this 
section  from  the  amoimt  computed  in 
paragraph  (d)(3)(iv)  of  this  section;  and 

(vii)  Multiply  the  remainder 
computed  in  paragraph  (d)(3)(vi)  of  this 
section  by  the  hundredweight  of  miUc 
described  in  paragraph  (d)(3)  of  this 
section. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1 007.85    Assessment  for  ordsr 
administration. 

See  §  1000.85. 

§  1 007.86    Deduction  for  marketing 
services. 

See  §  1000.86. 
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Route  disposition. 
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Plant. 
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Supply  plant. 
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Pool  plant. 
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Nonpool  plant. 
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1030.11 

[Reserved] 
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Producer. 
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Producer  milk. 

1030.14 

Other  source  milk. 

1030.15 

Fluid  milk  product. 

1030.16 

Fluid  cream  product. 

1030.17 

[Reserved] 

1030.18 

Cooperative  association. 

1030.19 

Commercial  food  processing 

establishment. 

Handler  Reports 

1030.30  Reports  of  receipts  and  utilization. 

1030.31  Payroll  reports. 

1030.32  Other  reports. 

Classification  of  Milk 

1030.40  Classes  of  Utilization. 

1030.41  [Reserved] 

1030.42  Classification  of  transfers  and 
diversions. 

1030.43  General  classification  rules. 

1030.44  Classification  of  producer  milk. 

1030.45  Market  administrator's  reports  and 
announcements  concerning 
classification. 

Class  Prices 

1030.50  Class  prices,  component  prices, 
smd  advanced  pricing  factors. 

1030.51  Class  I  differential  and  price. 

1030.52  Adjusted  Class  I  differentials. 

1030.53  Announcement  of  class  prices, 
component  prices,  and  advanced  pricing 
factors. 

1030.54  Equivalent  price. 

1030.55  Transportation  credits  and 
assembly  credits. 

Producer  Price  DifTerential 

1030.60  Handler's  value  of  milk. 

1030.61  Computation  of  producer  price 
differential. 

1030.62  Announcement  of  producer  prices. 

Payments  for  Milk 

1030.70  Producer-settlement  fund. 

1030.71  Payments  to  the  producer- 
settlement  fund. 

1030.72  Payments  from  the  producer- 
settlement  fund. 

1030.73  Payments  to  producers  and  to 
cooperative  associations. 

1030.74  (Reserved] 

1030.75  Plant  location  adjustments  for 
producer  milk  and  nonpool  milk. 

1030.76  Payments  by  a  handler  operating  a 
partially  regulated  distributing  plant. 


1030.77  Adjustment  of  accounts. 

1030.78  Charges  on  overdue  accotmls. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1030.85  Assessment  for  order 
administration. 

1030.86  Deduction  for  marketing  services. 
Authority:  7  U.S.C.  601-674. 

Subpart— Order  Regulating  Handling 

General  Provisions 

§1030.1    General  provisions. 

The  terms,  definitions,  and  provisions 
in  part  1000  of  this  chapter  apply  to  and 
are  hereby  made  a  part  of  this  order.  In 
this  part  1030,  all  references  to  sections 
in  part  1000  refer  to  part  1000  of  this 
chapter. 

DefinitioiM 

S 1 030.2    Upper  Midwest  marketing  area. 

The  marketing  area  means  all  territory 
within  the  bounds  of  the  following 
states  and  political  subdivisions, 
including  all  piers,  docks,  and  wharves 
connected  therewith  and  all  craft 
moored  thereat,  and  all  territory 
occupied  by  government  (mimlcipal. 
State,  or  Federal)  reservations, 
installations,  institutions,  or  other 
similar  establishments  if  any  part 
thereof  is  within  any  of  the  listed  states 
or  political  subdivisions: 

Illinois  Counties 

Boone,  Carroll,  Cook,  De  Kalb,  Du  Page,  Jo 
Daviess,  Kane,  Kendall,  Lake,  Lee,  McHenry, 
Ogle,  Stephenson,  Will,  and  Winnebago. 

Iowa  Counties 

Howard,  Kossuth,  Mitchell,  Winnebago, 
Winneshiek,  and  Worth. 

Michigan  Counties 

Delta,  Dickinson,  Gogebic,  Iron, 
Menominee,  and  Ontonagon. 

Minnesota 

All  counties  except  Lincoln,  Nobles, 
Pipestone,  and  Rock. 

North  Dakota  Counties 

Barnes,  Cass,  Cavalier,  Dickey,  Grand 
Forks,  Griggs,  La  Moure,  Nelson,  Pembina, 
Ramsey,  Ransom,  Richland,  Sargent,  Steele, 
Traill,  and  Walsh. 

South  Dakota  Counties 

Brown,  Day,  Edmimds,  Grant,  Marshall, 
McPherson,  Roberts,  and  Walworth. 

Wisconsin  Counties 
All  counties  except  Crawford  and  Giant. 

f  1030.3    Route  disposition. 
See  §  1000.3. 

S  1030.4    Plant 
See  §  1000.4. 

§1030.5    Distributing  plant. 
See  §  1000,5. 


{1030.6    Supply  planL 
See  §  1000.6. 

S  1030.7    Pool  plant 

Pool  plant  means  a  plant,  unit  of 
plants,  or  system  of  plants  as  specified 
in  paragraphs  (a)  through  (f)  of  this 
section,  but  excluding  a  plant  specified 
in  paragraph  (h)  of  this  section.  The 
pooling  standards  described  in 
paragraphs  (c)  and  (!)  of  this  section  are 
subject  to  modification  pursuant  to 
paragraph  (g)  of  this  section: 

(a)  A  distributing  plant,  other  than  a 
plant  qualified  as  a  pool  plant  piu«uant 
to  paragraph  (b)  of  this  section  or 
section  7(b)  of  any  other  Federal  milk 
order,  from  which  during  the  month  15 
percent  or  more  of  the  total  quantity  of 
fluid  milk  products  physically  received 
at  the  plant  (excluding  concentrated 
milk  received  from  another  plant  by 
agreement  for  other  than  Class  I  use)  are 
disposed  of  as  route  disposition  or  are 
transferred  in  the  form  of  packaged  fluid 
milk  products  to  other  distributing 
plants.  At  least  25  percent  of  such  route 
disposition  and  transfers  must  be  to 
outlets  in  the  marketing  area. 

(b)  Any  distributing  plant  located  in 
the  marketing  area  which  during  the 
month  processed  at  least  15  percent  of 
the  total  quantity  of  fluid  milk  products 
physically  received  at  the  plant 
(excluding  concentrated  milk  received 
from  anoti^er  plant  by  agreement  for 
other  than  Class  I  use)  into  ultra- 
pasteurized  or  aseptically-processed 
fluid  milk  products. 

(c)  A  supply  plant  from  which  the 
quantity  of  biilk  fluid  milk  products 
shipped  to  (and  physically  unloaded 
into)  plants  described  in  paragraph 
(c)(1)  of  this  section  is  not  less  than  10 
percent  of  the  Grade  A  milk  received 
from  dairy  farmers  (except  dairy  farmers 
described  in  §  1030.12(b))  and  handlers 
described  in  §  1000.9(c),  including  milk 
diverted  pursuant  to  §  1030.13,  subject 
to  the  following  conditions: 

(1)  Qualifying  shipments  may  be 
made  to  plants  described  in  paragraphs 
(c)(l)(i)  through  (iv)  of  this  section, 
except  that  whenever  shipping 
requirements  are  increased  pursuant  to 
paragraph  (g)  of  this  section,  only 
shipments  to  pool  plants  described  in 
paragraphs  (a),  (b),  and  (e)  of  this 
section  shall  count  as  qualifying 
shipments  for  the  purpose  of  meeting 
the  increased  shipments: 

(i)  Pool  plants  described  in 
§  1030.7(a),  (b)  and  (e); 

(ii)  Plants  of  producer-handlers; 

(iii)  Partially  regulated  distributing 
plants,  except  that  credit  for  such 
shipments  shall  be  limited  to  the 
ammint  of  such  milk  classified  as  Class 
I  at  the  transferee  plant;  and 
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(iv)  Distributing  plants  fully  regulated 
under  other  Federal  orders,  except  that 
credit  for  shipments  to  such  plants  shall 
be  limited  to  the  quantity  shipped  to 
pool  distributing  plants  during  the 
month  and  credits  for  shipments  to 
other  order  plants  shall  not  include  any 
such  shipments  made  on  the  basis  of 
agreed-upon  Class  U,  Class  m,  or  Class 
IV  utilization. 

(2)  The  operator  of  a  supply  plant  may 
include  as  qualifying  shipments  under 
this  paragraph  milk  delivered  directly 
from  producers'  farms  pursuant  to 

§§  1000.9(c)  or  1030.13(c)  to  plants 
described  in  paragraphs  (a),  (b),  and  (e) 
of  this  section. 

(3)  Concentrated  milk  transferred 
from  the  supply  plant  to  a  distributing 
plant  for  an  agreed-upon  use  other  than 
Class  I  shall  be  excluded  from  the 
supply  plant's  shipments  in  computing 
the  supply  plant's  shipping  percentage. 

(d)  [Reserved] 

(e)  "Two  or  more  plants  operated  by 
the  same  handler  and  located  in  the 
marketing  area  may  qualify  for  pool 
status  as  a  unit  by  meeting  the  total  and 
in-area  route  disposition  requirements 
of  a  pool  distributing  plant  specified  in 
paragraph  (a)  of  this  section  and  subject 
to  the  following  additional 
requirements: 

(1)  At  least  one  of  the  plants  in  the 
imit  must  qualify  as  a  pool  plant 
pursuant  to  paragraph  (a)  of  this  section; 

(2)  Other  plants  in  the  unit  must 
process  Class  I  or  Class  n  products, 
using  50  percent  or  more  of  the  total 
Grade  A  fluid  milk  products  received  in 
bulk  form  at  such  plant  or  diverted 
therefrom  by  the  plant  operator  in  Class 
I  or  Class  II  products;  and 

(3)  The  operator  of  the  imit  has  filed 
a  written  request  with  the  market 
administrator  prior  to  the  first  day  of  the 
month  for  which  such  status  is  desired 
to  be  effective.  The  imit  shall  continue 
fit)m  month-to-month  thereafter  without 
further  notification.  The  handler  shall 
notify  the  market  administrator  in 
writing  prior  to  the  first  day  of  any 
month  for  which  termination  or  any 
change  of  the  unit  is  desired. 

(f)  A  system  of  2  or  more  supply 
plants  operated  by  one  or  more  handlers 
may  qualify  for  pooling  by  meeting  the 
shipping  requirements  of  paragraph  (c) 
of  tiiis  section  in  the  same  manner  as  a 
single  plant  subject  to  the  following 
additional  requirements: 

(1)  Each  plant  in  the  system  is  located 
within  the  marketing  area  or  was  a  pool 
supply  plant  pursuant  to  §  1030.7(c)  for 
each  of  the  3  months  immediately 
preceding  the  effective  date  of  this 
paragraph  so  long  as  it  continues  to 
maintain  pool  status.  Cooperative 
associations  may  not  use  shipments 


pursuant  to  §  1000.9(c)  to  qualify  plants 
located  outside  the  marketing  area; 

(2)  The  handlers)  establishing  the 
system  submits  a  written  request  to  the 
market  administrator  on  or  before  July 
15  requesting  that  such  plants  qualify  as 
a  system  for  the  period  of  August 
through  July  of  the  following  year.  Such 
request  will  contain  a  list  of  the  plants 
participating  in  the  system  in  the  order, 
beginning  with  the  last  plant,  in  which 
the  plants  will  be  dropped  irom  the 
system  if  the  system  fails  to  qualify. 
Each  plant  that  qualifies  as  a  pool  plant 
within  a  system  shall  continue  each 
month  as  a  plant  in  the  system  through 
the  following  July  unless  the  handlers) 
establishing  the  system  submits  a 
written  request  to  the  market' 
administrator  that  the  plant  be  deleted 
from  the  system  or  that  the  system  be 
discontinued.  Any  plant  that  has  been 
so  deleted  from  a  system,  or  that  has 
foiled  to  qualify  in  any  month,  will  not 
be  part  of  any  system  for  the  remaining 
months  through  July.  The  handler(s) 
that  established  a  system  may  add  a 
plant  operated  by  such  handler(s)  to  a 
system  if  such  plant  has  been  a  pool 
plant  each  of  the  6  prior  months  and 
would  otherwise  be  eligible  to  be  in  a 
system,  upon  written  request  to  the 
market  administrator  no  later  than  the 
15th  day  of  the  prior  month.  In  the 
event  of  an  owmership  change  or  the 
business  failure  of  a  handler  that  is  a 
participant  in  a  system,  the  system  may 
be  reorganized  to  reflect  such  changes  if 
a  written  request  to  file  a  new  marketing 
agreement  is  submitted  to  the  market 
administrator;  and 

(3)  If  a  system  fails  to  qualify  under 
the  requirements  of  this  paragraph,  the 
handler  responsible  for  qualifying  the 
system  shall  notify  the  market 
administrator  which  plant  or  plants  will 
be  deleted  from  the  system  so  that  the 
remaining  plants  may  be  pooled  as  a 
system.  If  the  handler  fails  to  do  so,  the 
market  administrator  shall  exclude  one 
or  more  plants,  beginning  at  the  bottom 
of  the  list  of  plants  in  the  system  and 
continuing  up  the  list  as  necessary  until 
the  deliveries  are  sufficient  to  qualify 
the  remaining  plants  in  the  system. 

(g)  The  applioable  shipping 
percentages  of  paragraphs  (c)  and  (f)  of 
this  section  and  the  diversion  limits 
described  in  §  1030.13(d)(2)  may  be 
increased  or  decreased,  for  all  or  part  of 
the  marketing  area,  by  the  market 
administrator  if  the  market 
administrator  finds  that  such 
adjustment  is  necessary  to  encourage 
needed  shipments  or  to  prevent 
uii'H:onomic  shipments.  Before  making 
such  a  finding,  tiie  market  administrator 
shall  investigate  the  need  for  adjustment 
either  on  the  market  administrator's 
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own  initiative  or  at  the  request  of 
interested  parties  if  the  request  is  made 
in  writing  at  least  15  days  prior  to  the 
month  for  which  the  requested  revision 
is  desired  effective.  If  the  investigation 
shows  that  an  adjustment  of  the 
shipping  percentages  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  an 
adjustment  is  being  considered  and 
invite  data,  views  and  arguments.  Any 
decision  to  revise  an  applicable 
shipping  or  diversion  percentage  must 
be  issued  in  writing  at  least  one  day 
before  the  effective  date. 

(h)  The  term  pool  plant  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  as  defined 
under  any<Federal  order; 

(2)  An  exempt  plant  as  defined  in 
§  1000.8(e); 

(3)  A  plant  located  within  the 
marketing  area  and  qualified  pursuant 
to  paragraph  (a)  of  this  section  which 
meets  the  pooling  requirements  of 
another  Federal  order,  and  from  which 
more  than  50  percent  of  its  route 
disposition  has  been  in  the  other 
Federal  order  marketing  area  for  3 
consecutive  months; 

(4)  A  plant  located  outside  any 
Federal  order  marketing  area  and 
qualified  pursuant  to  paragraph  (a)  of 
this  section  that  meets  the  pooling 
requirements  of  another  Federal  order 
and  has  had  greater  route  disposition  in 
such  other  Federal  order's  marketing 
area  for  3  consecutive  months; 

(5)  A  plant  located  in  another  Federal 
order  marketing  area  and  qualified 
pursuant  to  paragraph  (a)  of  this  section 
that  meets  the  pooling  requirements  of 
such  other  Federal  order  and  does  not 
have  a  majority  of  its  route  distribution 
in  this  marketing  area  for  3  consecutive 
months  or  if  the  plant  is  required  to  be 
regxdated  imder  such  other  Federal 
order  without  regard  to  its  route 
disposition  in  any  other  Federal  order 
marketing  area; 

(6)  A  plant  qualified  pursuant  to 
paragraph  (c)  of  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  order  and  from  which 
greater  qualifying  shipments  are  made 
to  plants  regulated  under  the  other 
Federal  order  than  are  made  to  plants 
regulated  under  this  order,  or  the  plant 
has  automatic  pooling  status  under  the 
other  Federal  order;  and 

(7)  That  portion  of  a  regulated  plant 
designated  as  a  nonpool  plant  that  is 
physically  separate  and  operated 
separately  from  the  pool  portion  of  such 
plant.  The  designation  of  a  portion  of  a 
regulated  plant  as  a  nonpool  plant  must 
be  requested  in  advance  and  in  writing 
by  the  handler  and  must  be  approved  by 
the  market  administrator. 


(i)  Any  plant  that  qualifies  as  a  pool 
plant  in  each  of  the  immediately 
preceding  3  months  pursuant  to 
paragraph  (a)  of  this  section  or  the 
shipping  percentages  in  paragraph  (c)  of 
this  section  that  is  imable  to  meet  such 
performance  standards  for  the  current 
month  because  of  unavoidable 
circumstances  determined  by  the  market 
administrator  to  be  beyond  the  control 
of  the  handler  operating  the  plant,  such 
as  a  natural  disaster  (ice  storm,  wind 
storm,  flood),  fire,  breakdown  of 
equipment,  or  work  stoppage,  shall  be 
considered  to  have  met  the  minimum 
performance  standards  during  the 
period  of  such  unavoidable 
circumstances,  but  such  relief  shall  not 
be  granted  for  more  than  2  consecutive 
months. 

§  1 030.8    Nonpool  plant. 

See  §  1000.8. 

§1030.9    Handler. 

See  §  1000.9. 

§  1 030.1 0    Producer-handler. 

Producer-handler  means  a  person 
who: 

(a)  Operates  a  dairy  farm  and  a 
distributing  plant  bom  which  there  is 
route  disposition  in  the  marketing 
during  the  month; 

(b)  Receives  fluid  milk  from  own  farm 
production  or  milk  that  is  fully  subject 
to  the  pricing  and  pooling  provisions  of 
this  or  any  other  Federal  order; 

(c)  Receives  at  its  plant  or  acquires  for 
route  disposition  no  more  than  150,000 
poimds  of  fluid  milk  products  frt)m 
handlers  fully  regulated  under  any 
Federal  order.  This  limitation  shall  not 
apply  if  the  producer-handler's  own 
farm  production  is  less  than  150,000 
poimds  diu-ing  the  month; 

(d)  Disposes  of  no  other  source  milk 
as  Class  I  milk  except  by  increasing  the 
nonfat  milk  solids  content  of  the  fluid 
milk  products;  and 

(e)  Provides  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  animals  and 
other  resoiut:es  necessary  to  produce  all 
Class  I  milk  handled  (excluding  receipts 
from  handlers  fully  regulated  under  any 
Federal  order)  and  the  processing  and 
packaging  operations  are  the  producer- 
handler's  own  enterprise  and  at  its  own 
risk. 

§1030.11    [Reserved] 

§1030.12    Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  producer  means  any 
person  who  produces  milk  approved  by 
a  duly  constituted  regulatory  agency  for 
fluid  consumption  as  Grade  A  milk  and 
whose  milk  is: 


(1)  Received  at  a  pool  plant  directly 
from  the  producer  or  diverted  by  the 
plant  operator  in  accordance  with 

§  1030.13;  or 

(2)  Received  by  a  handler  described  in 
§  1000.9(c). 

(b)  Producer  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  Federal  order; 

(2)  A  dairy  farmer  whose  milk  is 
received  at  an  exempt  plant,  excluding 
producer  milk  diverted  to  the  exempt 
plant  pursuant  to  §  1030.13(d); 

(3)  A  dairy  farmer  whose  milk  is 
received  by  diversion  at  a  pool  plant 
frt)m  a  handler  regulated  imder  another 
Federal  order  if  the  other  Federal  order 
designates  the  dairy  farmer  as  a 
producer  imder  that  order  and  that  milk 
is  allocated  by  request  to  a  utilization 
other  than  Class  I;  and 

(4)  A  dairy  farmer  whose  milk  is 
reported  as  diverted  to  a  plant  fully 
regulated  under  another  Federal  order 
with  respect  to  that  portion  of  the  milk 
so  diverted  that  is  assigned  to  Class  I 
under  the  provisions  of  such  other 
order. 

§1030.13    Producer  milk.  . 

Producer  milk  means  the  skim  milk 
(or  the  skim  equivalent  of  components 
of  skim  milk),  including  nonfat 
components,  and  butterfat  in  milk  of  a 
producer  that  is: 

(a)  Received  by  the  operator  of  a  pool 
plant  directly  from  a  producer  or  a 
handler  described  in  §  lD00.9(c).  All 
milk  received  pursuant  to  this 
paragraph  shall  be  priced  at  the  location 
of  the  plant  where  it  is  first  physically 
received; 

(b)  Received  by  a  handler  described  in 
§  1000.9(c)  in  excess  of  the  quantity 
delivered  to  pool  plants; 

(c)  Diverted  by  a  pool  plant  operator 
to  another  pool  plant.  Milk  so  diverted 
shall  be  priced  at  the  location  of  the 
plant  to  which  diverted;  or 

(d)  Diverted  by  the  operator  of  a  pool 
plant  or  a  cooperative  association 
described  in  §  1000.9(c)  to  a  nonpool 
plant,  subject  to  the  following 
conditions: 

(1)  Milk  of  a  dairy  former  shall  not  be 
eligible  for  diversion  unless  at  least  one 
day's  production  of  such  dairy  farmer  is 
physically  received  as  producer  milk  at 
a  pool  plant  during  the  first  month  the 
dairy  farmer  is  a  producer.  If  a  dairy 
farmer  loses  producer  status  under  this 
order  (except  as  a  result  of  a  temporary 
loss  of  Grade  A  approval  or  as  a  result 
of  the  handler  of  the  dairy  farmer's  milk 
failing  to  pool  the  milk  under  any 
order),  the  dairy  farmer's  milk  shall  not 
be  eligible  for  diversion  unless  at  least 
one  day's  production  of  the  dairy  farmer 
has  been  physically  received  as 
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producer  milk  at  a  pool  plant  during  the 
first  month  the  dairy  farmer  is  re- 
associated  with  the  market; 

(2)  The  quantity  of  milk  diverted  by 
a  handler  described  in  §  1000.9(c)  may 
not  exceed  90  percent  of  the  producer 
milk  receipts  reported  by  the  handler 
pursuant  to  §  1030.30(c)  provided  that 
not  less  than  10  percent  of  such  receipts 
are  delivered  to  plants  described  in 

§  1030.7(c)(l)(i)  through  (iii).  These 
percentages  are  subject  to  any 
adjustments  that  may  be  made  pursuant 
to  §  1030.7(g);  and 

(3)  Diverted  milk  shall  be  priced  at 
the  location  of  the  plant  to  which 
diverted. 

§  1030.14    Other  source  milk. 
See  §  1000.14. 

§  1 030.1 5    Fluid  milk  product 
See  §  1000.15. 

§  1 030.1 6    Ruid  cream  product 

See  §  1000.16. 

§1030.17    [Reservedl 

§  1 030.1 8    Cooperative  association. 
See  §  1000.18. 

§  1 030.1 9    Commercial  food  processing 
establishment 
See  §1000.19. 

Handler  Reports 


§1030.30 
utilization. 


Reports  of  receipts  and 


Each  handler  shall  report  monthly  so 
that  the  market  administrator's  office 
receives  the  report  on  or  before  the  9th 
day  after  the  end  of  the  month,  in  the 
detail  and  on  the  prescribed  forms,  as 
follows: 

(a)  Each  handler  that  operates  a  pool 
plant  shall  report  for  each  of  its 
operations  the  following  information: 

(1)  Product  poimds,  pounds  of 
butterfiat,  pounds  of  protein,  pounds  of 
solids-not-fat  other  than  protein  (other 
solids),  and  the  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1000.50(p), 
contained  in  or  represented  by: 

(i)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
reporting  handler,  from  sources  other 
than  handlers  described  in  §  1000.9(c); 
and 

(ii)  Receipts  of  milk  from  handlers 
described  in  §  1000.9(c); 

(2)  Product  poimds  and  poimds  of 
butterfat  contained  in: 

(i)  Receipts  of  fluid  milk  products  and 
bulk  fltiid  cream  products  from  other 
pool  plants; 
(ii)  Receipts  of  other  source  milk;  and 
(iii)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  inilk  products 
and  bulk  fluid  cream  products: 


(3)  The  utilization  or  disposition  of  all 
milk  and  milk  products  required  to  be 
reported  pursuant  to  this  paragraph;  and 

(4)  Such  other  information  with 
respect  to  the  receipts  and  utilization  of 
skim  milk,  butterfat,  milk  protein,  other 
nonfat  solids,  and  somatic  cell 
information,  as  the  market  administrator 
may  prescribe. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been 
fully  regulated  shall  be  reported  in  lieu 
of  producer  milk.  The  report  shall  show 
also  the  quantity  of  £my  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 

(c)  Each  handler  described  in 
§  1000.9(c)  shall  report: 

(1)  The  product  pounds,  pounds  of 
butterfat,  poimds  of  protein,  pounds  of 
solids-not-fat  other  than  protein  (other 
solids),  and  the  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1000.50(p), 
contained  in  receipts  of  milk  from 
producers;  and 

(2)  The  utilization  or  disposition  of 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilization  of  milk  and  milk 
products  in  such  manner  as  the  market 
administrator  may  prescribe. 

§1030.31    Payroll  reports. 

(a)  On  or  before  the  22nd  day  after  the 
end  of  each  month,  each  handler  that 
operates  a  pool  plant  pursuant  to 
§  1030.7  and  each  handler  described  in 
§  1000.9(c)  shall  report  to  the  market 
administrator  its  producer  pajroll  for 
the  month,  in  the  detail  prescribed  by 
the  market  administrator,  shovring  for 
each  producer  the  information 
described  in  §  1030.73(f). 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to 
§  1000.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for 
repOTts  required  by  paragraph  (a)  of  this 
section. 

§1030.32    Other  reports. 

hi  addition  to  the  reports  required 
pursuant  to  §§  1030.30  and  1030.31, 
each  handler  shall  report  any 
information  the  market  administrator 
deems  necessary  to  verify  or  establish 
each  handler's  obligation  under  the 
order. 


Classification  of  Milk 

§1030.40    Classes  of  utilization. 
See  §  1000.40. 

§1030.41    [Reserved] 

§1030.42    Classification  of  transfers  and 
diversions. 
See  §  1000.42. 

§  1 030.43    General  classlficatton  rules. 
See  §1000.43. 

§  1 030.44    Classification  of  producer  milk. 
See  §  1000.44. 

§  1 030.45    Market  administrator's  reports 
and  announcements  concerning 
classification. 

See  §  1000.45. 

Class  Prices 

§  1 030.50    Class  prices,  component  prices, 
and  advanced  pricing  factors. 

See  §1000.50. 

§  1 030.51    Class  I  differential  and  price. 
The  Class  I  differential  shall  be  the 
differential  established  for  Cook  County, 
Illinois,  which  is  reported  in  §  1000.52. 
The  Class  I  price  shall  be  the  price 
computed  pursuant  to  §  1000.50(a)  for 
Cook  County,  Illinois. 

§  1 030.52    Adjusted  Class  I  differentials. 
See  §  1000.52. 

§  1 030.53    Announcement  of  class  prices, 
component  prices,  and  advaf«ced  pricir>g 
factors. 

See  §  1000.53. 

§1030.54    Equivalent  price. 

See  §  1000.54. 

§1030.55    TransportatkMi  credits  and 
assembly  credits. 

(a)  Each  handler  operating  a  pool 
distributing  plant  described  in 
§  1030.7(a),  (b),  or  (e)  that  receives  bulk 
milk  fit)m  another  pool  plant  shall 
receive  a  transportation  credit  for  such 
milk  computed  as  follows: 

(1)  Determine  the  hundredweight  of 
mUk  eligible  for  the  credit  by 
completing  the  steps  in  paragraph  (c)  of 
this  section; 

(2)  Multiply  the  hundredweight  of 
milk  eligible  for  the  credit  by  .28  cents 
times  the  number  of  miles  between  the 
transferor  plant  and  the  transferee  plant; 

(3)  Subtract  the  effective  Class  1  price 
at  the  transferor  plant  from  the  effective 
Class  I  price  at  the  transferee  plant; 

(4)  Multiply  any  positive  amount 
resulting  from  the  subtraction  in 
paragraph  (a)(3)  of  this  section  by  the 
hxmdredweight  of  milk  eligible  for  the 
cxadit;  and 

(5)  Subtract  the  amount  computed  in 
paragraph  (a)(4)  of  this  section  from  the 
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amount  computed  in  paragraph  (aK2)  of 
this  section.  If  the  amoimt  computed  in 
paragraph  (a)(4)  of  this  section  exceeds 
the  amount  computed  in  paragraph 
(a)(2)  of  this  section,  the  b^nsportation 
credit  shall  be  zero. 

(b)  Each  handler  operating  a  pool 
distributing  plant  described  in 

§  1030.7(a).  (b).  or  (e)  that  receives  milk 
from  dairy  farmers,  each  handler  that 
transfers  or  diverts  bulk  milk  from  a 
pool  plant  to  a  pool  distributing  plant, 
and  each  handler  described  in 
§  1000.9(c)  that  delivers  producer  milk 
to  a  pool  distributing  plant  shall  receive 
an  assembly  credit  on  the  portion  of 
such  milk  eligible  for  the  credit 
pursuant  to  paragraph  (c)  of  this  section. 
The  credit  shall  be  computed  by 
multiplying  the  hundredweight  of  milk 
eligible  for  the  credit  by  8  cents. 

(c)  The  following  procedure  shall  be 
used  to  determine  the  amount  of  milk 
eligible  for  transportation  and  assembly 
credits  pursuant  to  paragraphs  (a)  and 
(b)  of  this  section: 

(1)  At  each  pool  distributing  plant, 
determine  the  aggregate  quantity  of 
Class  I  milk,  excluding  beginning 
inventory  of  packaged  fluid  milk 
products; 

(2)  Subtract  the  quantity  of  packaged 
fluid  milk  products  received  at  the  pool 
distributing  plant  from  other  pool  plants 
and  from  nonpool  plants  if  such  receipts 
are  assigned  to  Class  I; 

(3)  Simtract  the  quantity  of  bulk  milk 
shipped  from  the  pool  distributing  plant 
to  other  plants  to  the  extent  that  such 
milk  is  classified  as  Class  I  milk; 

(4)  Subtract  the  quantity  of  bulk  milk 
received  at  the  pool  distributing  plant 
bom  other  order  plants  and  unregulated 
supply  plants  that  is  assigned  to  Class 

■  1  pursuant  to  §§  1000.43(d)  and  1000.44; 
and 

(5)  Assign  the  remaining  quantity  pro 
rata  to  physical  receipts  during  the 
month  from: 

(i)  Producers; 

(ii)  Handlers  described  in  §  1000.9(c); 
and 

(iii)  Other  pool  plants. 

(d)  For  purposes  of  this  section,  the 
distances  to  be  computed  shall  be 
determined  by  the  market  administrator 
using  the  shortest  available  state  and/or 
Federal  highway  mileage.  Mileage 
determinations  are  subject  to 
redetermination  at  all  times.  In  the 
event  a  handler  requests  a 
redetermination  of  the  mileage 
pertaining  to  any  plant,  the  market 
administrator  shall  notify  the  handler  of 
such  redetermination  within  30  days 
after  the  receipt  of  such  request.  Any 
financial  obligations  resulting  from  a 
change  in  mileage  shall  not  be 
retroactive  for  any  periods  prior  to  the 


redetermination  by  the  market 
administrator. 

Producer  Price  Differential 

§  1 030.60    Handler's  value  of  milk. 

For  the  purpose  of  computing  a 
handler's  obligation  for  producer  milk, 
the  market  administrator  shall 
determine  for  each  month  the  value  of 
milk  of  each  handler  with  respect  to 
each  of  the  handler's  pool  plants  and  of 
each  handler  described  in  §  1000.9(c) 
with  respect  to  milk  that  was  not 
received  at  a  pool  plant  by  adding  the 
amoimts  computed  in  paragraphs  (a) 
through  (i)  of  this  section  and 
subtracting  from  that  total  amount  the 
values  computed  in  paragraphs  (j)  and 
(k)  of  this  section.  Unless  otherwise 
specified,  the  skim  milk,  butterfat,  and 
the  combined  poimds  of  skim  milk  and 
butterfat  referred  to  in  this  section  shall 
result  from  the  steps  set  forth  in 
§  1000.44(a),  (b),  and  (c),  respectively, 
and  the  nonfat  components  of  producer 
milk  in  each  class  shall  be  based  upon 
the  proportion  of  such  components  in 
producer  skim  milk.  Receipts  of 
nonfluid  milk  products  that  are 
distributed  as  labeled  reconstituted  milk 
for  which  payments  are  made  to  the 
producer-settlement  fund  of  another 
Federal  order  under  §  1000.76(a)(4)  or 
(d)  shall  be  excluded  from  pricing  imder 
this  section. 

(a)  Class  I  value. 

(1)  MiUtiply  the  pounds  of  skim  milk 
in  Class  I  by  the  Class  I  skim  milk  price; 
and 

(2)  Add  an  amoimt  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  I  by  the  Class  I  butterfat  price. 

(b)  Class  II  value. 

(1)  Multiply  the  pounds  of  nonfat 
solids  in  Class  II  skim  milk  by  the  Class 
n  nonfat  solids  price;  and 

(2)  Add  an  amount  obtained  by 
multiplying  the  poimds  of  butterfat  in 
Class  n  times  the  Class  II  butterfat  price. 

(c)  Class  III  value. 

(1)  Multiply  the  pounds  of  protein  in 
Class  in  skim  milk  by  the  protein  price; 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  other  solids 
in  Class  UI  skim  milk  by  the  other  solids 
price;  and 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  in  by  the  butterfat  price. 

(d)  Class  rv  value. 

(1)  Multiply  the  pounds  of  nonfat 
solids  in  Class  IV  skim  milk  by  the 
nonfat  solids  price;  and 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  IV  by  the  butterfat  price. 

(p)  Compute  an  adjustment  for  the 
somatic  cell  content  of  producer  milk  by 


multiplying  the  values  reported 
pursuant  to  §  103e.30(a)(l)  and  (cMl)  by 
the  percentage  of  total  producer  milk 
allocated  to  Class  II,  Class  EU,  and  Class 
IV  pursuant  to  §  1000.44(c); 

(t)  Multiply  the  pounds  of  skim  milk 
and  butterfat  overage  assigned  to  each 
class  pursuant  to  §  1000.44(a)(ll)  and 
the  corresponding  step  of  §  1000.44(b) 
by  the  skim  milk  prices  and  butterfat 
prices  applicable  to  each  class. 

(g)  Multiply  the  difference  between 
the  current  month's  Class  I,  II,  or  in 
price,  as  the  case  may  be,  and  the  Class 
IV  price  for  the  preceding  month  and  by 
the  hundredweight  of  skim  milk  and 
butterfiat  subtracted  from  Class  I,  U,  or 
ni,  respectively,  pursuant  to 
§  1000.44(a)(7)  and  the  corresponding 
step  of  §  1000.44(b); 

(n)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  and  the  Class 
rv  price  by  the  hundredweight  of  skim 
miUc  and  butterfat  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(3)(i)  through 
(vi)  and  the  corresponding  step  of 
§  1000.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  plants 
regulated  under  other  Federal  orders 
and  bulk  concentrated  fluid  milk 
products  from  pool  plants,  plants 
regulated  under  other  Federal  orders, 
and  unregulated  supply  plants. 

(i)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  and  the  Class  m 
price  by  the  pounds  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1 000.43(d)  and 
§  1000.44(a)(3)(i)  and  the  corresponding 
step  of  §  1000.44(b)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  jplant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  emy  order. 

(j)  For  reconstituted  milk  made  from 
receipts  of  nonfluid  milk  products, 
multiply  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  IV  price)  by  die 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
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nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pivsuant  to 
§  1000.43(d). 

(k)  Compute  the  amount  of  credits 
applicable  pursuant  to  §  1030.55. 

§  1 030.61    Computation  of  producer  price 
differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  himdredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  1030.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
imtil  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  aforementioned 
conditions,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner 

(a)  Combine  into  one  totaJ  the  values 
computed  pursuant  to  §  1030.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1030.30; 

(b)  Subtract  the  total  values  obtained 
by  multiplying  each  handler's  total 
poimds  of  protein,  other  solids,  and 
butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
piusuant  to  §  1030.60  by  the  protein 
price,  the  other  solids  price,  and  the 
butter&t  price,  respectively,  and  the 
total  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1030.30(a)(1) 
and  (c)(1); 

(c)  Add  an  amoimt  equal  to  the  sum 
of  the  location  adjustments  computed 
pursuant  to  §  1030.75; 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobUgated  balance 
in  the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
siun  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  himdredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1030.60(i);  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shall  be  known 
as  the  producer  price  differential  for  the 
month. 

}  1 030.62    Announcement  of  producer 
price*. 

On  or  before  the  13th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  announce  pubhcly 
the  following  prices  and  information: 

(a)  The  producer  price  differential; 

(b)  The  protein  price; 

(c)  The  nonfat  solids  price: 


(d)  The  other  solids  price; 

(e)  The  butterfat  price; 

(f)  The  somatic  cell  adjustment  rate; 
(^  The  average  butterrat,  nonfat 

solids,  protein  and  other  solids  content 
of  producer  milk;  and 

(h)  The  statistical  uniform  price  for 
mUk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  m 
price  and  tli^  producer  price 
differential. 

Payments  for  Milk 

f  1 030.70    Producer-settlement  fund. 
See  §  1000.70. 

§  1 030.71    Payments  to  the  producer- 
settlement  fund. 

Each  handler  shall  make  payment  to 
the  producer-settlement  fund  in  a 
maimer  that  provides  receipt  of  the 
funds  by  the  market  administrator  no 
later  than  the  1 5th  day  after  the  end  of 
the  month  (except  as  provided  in 
§  1000.90).  Payment  shall  be  the 
amotmt,  if  any,  by  which  the  amount 
specified  in  paragraph  (a)  of  this  section 
exceeds  the  amount  specified  in 
paragraph  (b)  of  this  section: 

(a)  The  total  value  of  milk  to  the 
handler  for  the  month  as  determined 
pursuant  to  §  1030.60. 

(b)  The  sum  of: 

(1)  An  amoimt  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  as  determined  pursuant 
to  §  1000.44(c)  by  the  producer  price 
differential  as  adjusted  pursuant  to 
§1030.75; 

(2)  An  amount  obtained  by 
multipljring  the  total  poimds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butterfat  prices  respectively; 

(3)  The  total  value  of  the  somatic  cell 
adjustment  to  producer  milk;  and 

(4)  An  amount  obtained  by 
multiplying  the  poimds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1030.60(1)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1030.75  for  the 
location  of  the  plant  from  which 
received. 

§  1 030.72    Payments  from  the  producer- 
settlement  fund. 

No  later  than  the  16th  day  after  the 
end  of  each  month  (except  as  provided 
in  §  1000.90),  the  market  administrator 
shall  pay  to  each  handler  the  amoimt,  if 
any,  by  which  the  amount  computed 
pursuant  to  §  1030.71(b)  exceeds  the 
amount  computed  pursuant  to 
§  1030.71(a).  If,  at  such  time,  the  balance 
in  the  producer-settlement  fund  is 
insufficient  to  make  all  payments 
pursuant  to  this  section,  the  market 
administrator  shall  reduce  uniformly 


such  payments  and  shall  complete  the 
paymraits  as  soon  as  the  funds  are 
available. 

S 1 030.73    Payments  to  producer*  and  to 
cooperative  a**oclatk>n«. 

(a)  Each  handler  shall  pay  each 
producer  for  producer  milk  for  which 
payment  is  not  made  to  a  cooperative 
association  pursuant  to  paragraph  (b)  of 
this  section,  as  follows: 

(1)  Particd  payment.  For  each 
producer  who  has  not  discontinued 
shipments  as  of  the  date  of  this  partial 
payment,  payment  shall  be  made  so  that 
it  is  received  by  each  producer  on  or 
before  the  26th  day  of  the  month  (except 
as  provided  in  §  1000.90)  for  milk 
received  during  the  first  15  days  of  the 
month  from  the  producer  at  not  less 
than  the  lowest  aimounced  class  price 
for  the  preceding  month,  less  proper 
deductions  authorized  in  writing  by  the 
producer. 

(2)  Final  payment.  For  milk  received 
during  the  month,  payment  shall  be 
made  so  that  it  is  received  by  each 
producer  no  later  than  the  17th  day  after 
the  end  of  the  month  (except  as 
provided  in  §  1000.90)  in  an  amount 
equal  to  not  less  than  the  sum  of: 

(i)  The  hundredweight  of  producer 
milk  received  times  the  producer  price 
differential  for  the  month  as  adjusted 
pursuant  to  §  1030.75; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  pounds  of  other  solids 
received  times  the  other  solids  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month; 

(vi)  Less  any  payment  made  pursuant 
to  paragraph  (a)(1)  of  this  section; 

^rii)  Less  proper  deductions 
authorized  in  writing  by  such  producer, 
and  plus  or  minus  adjustments  for 
errors  in  previous  payments  to  such 
producer  subject  to  approval  by  the 
market  administrator,  and 

(viii)  Less  deductions  for  marketing 
services  pursuant  to  §  1000.86. 

(b)  Payments  for  aUlk  received  from 
cooperative  association  members.  On  or 
before  the  day  prior  to  the  dates 
specified  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  section  (except  as  provided  in 
§  1000.90),  each  handler  shall  pay  to  a 
cooperative  association  for  milk  from 
producers  who  market  their  milk 
through  the  cooperative  association  and 
who  have  authorized  the  cooperative  to 
collect  such  payments  on  their  behalf  an 
amount  equsd  to  the  sum  of  the 
individual  payments  otherwise  payable 
for  such  producer  milk  pursuant  to 
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paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(c)  Payment  for  milk  received  from 
cnnppmtive  assoriation  pool  plants  or 
ftvm  cooperatives  as  handlers  pursuant 
to  §  1000.9(c).  On  or  before  the  day  prior 
to  the  dates  specified  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  (except 
as  provided  in  §  1000.90),  each  handler 
who  receives  fluid  milk  products  at  its 
plant  from  a  cooperative  association  in 
its  capacity  as  the  operator  of  a  pool 
plant  or  who  receives  milk  from  a 
cooperative  association  in  its  capacity  as 
a  handler  pursuant  to  §  1000.9(c), 
including  the  milk  of  producers  who  are 
not  members  of  such  association  and 
who  the  market  administrator 
determines  have  authorized  the 
cooperative  association  to  coUect 
payment  for  their  milk,  shall  pay  the 
cooperative  for  such  milk  as  follows: 

(1)  For  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  received  from 
a  cooperative  association  in  its  capacity 
as  the  operator  of  a  pool  plant  and  for 
milk  received  from  a  cooperative 
association  in  its  capacity  as  a  handler 
pursuant  to  §  1000.9(c)  during  the  first 
15  days  of  the  month,  at  not  less  than 
the  lowest  announced  class  prices  per 
hundredweight  for  the  preceding 
month; 

(2)  For  the  total  quantity  of  bulk  fluid 
milk  products  and  bulk  fluid  cream 
products  received  from  a  cooperative 
association  in  its  capacity  as  the 
operator  of  a  pool  plant,  at  not  less  than 
the  total  value  of  such  products  received 
from  the  association's  pool  plants,  as 
determined  by  multiplying  the 
respective  quantities  assigned  to  each 
class  under  §  1000.44,  as  follows: 

(i)  The  hundredweight  of  Class  I  skim 
milk  times  the  Class  I  skim  milk  price 
for  the  month  plus  the  pounds  of  Class 

I  butterfat  times  the  Class  I  butterfat 
price  for  the  month.  The  Class  I  price  to 
be  used  shall  be  that  price  effective  at 
the  location  of  the  receiving  plant; 

(ii)  The  pounds  of  nonfat  solids  in 
Class  n  skim  milk  by  the  Class  n  nonfat 
solids  price; 

(iii)  The  pounds  of  butterfat  in  Class 

II  times  the  Class  U  butterfat  price; 
(iv)  The  pounds  of  nonfat  solids  in 

Class  IV  times  the  nonfat  solids  price; 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  IV  milk  times  the  butterfat 
price; 

(vi)  The  pounds  of  protein  in  Class  III 
milk  times  the  protein  price;  . 

(vii)  The  pounds  of  other  solids  in 
Class  in  milk  times  the  other  soUds 
price; 

(viii)  The  hundredweight  of  Class  n. 
Class  ni,  and  Class  IV  milk  times  the 
somatic  cell  adjustment;  and 


(ix)  Add  together  the  amoimts 
computed  in  paragraphs  (c)(2)(i) 
through  (viii)  of  this  section  and  from 
that  turn  (^of^I.r•t  in^'  pa'^mert  maHe 
pursuant  to  paragraph  (c)(1)  of  this 
section;  and 

(3)  For  the  total  quantity  of  milk 
received  during  the  month  from  a 
cooperative  association  in  its  capacity  as 
a  handler  under  §  1000.9(c)  as  follows: 

(i)  The  hundredweight  of  producer 
milk  received  times  the  producer  price 
differential  as  adjusted  pursuant  to 
§1030.75; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  poimds  of  other  solids 
received  times  the  other  solids  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month;  and 

(vi)  Add  together  the  amounts 
computed  in  paragraphs  (c)(3)(i) 
through  (v)  of  this  section  and  from  that 
sum  deduct  any  payment  made 
pursuant  to  paragraph  {c)(l)  of  this 
section. 

(d)  If  a  handler  has  not  received  full 
payment  from  the  market  administrator 
pursuant  to  §  1030.72  by  the  payment 
date  specified  in  paragraph  (a),  (b)  or  (c) 
of  this  section,  the  handler  may  reduce 
pro  rata  its  payments  to  producers  or  to 
the  cooperative  association  (with 
respect  to  receipts  described  in 
paragraph  (b)  of  this  section,  prorating 
the  underpayment  to  the  volume  of  milk 
received  from  the  cooperative 
association  in  proportion  to  the  total 
milk  received  from  producers  by  the 
handler),  but  not  by  more  than  ihe 
amount  of  the  underpayment.  The 
payments  shall  be  completed  on  the 
next  scheduled  payment  date  after 
receipt  of  the  balance  due  from  the 
market  administrator. 

(e)  If  a  handler  claims  that  a  required 
payment  to  a  producer  cannot  be  made 
because  the  producer  is  deceased  or 
cannot  be  located,  or  because  the 
cooperative  association  or  its  lawful 
successor  or  assignee  is  no  longer  in 
existence,  the  payment  shall  be  made  to 
the  producer-settlement  fund,  and  in  the 
event  that  the  handler  subsequently 
locates  and  pays  the  producer  or  a 
lawful  claimant,  or  in  the  event  that  the 
handler  no  longer  exists  and  a  lawful 
claim  is  later  established,  the  market 
administrator  shall  make  the  required 
payment  from  the  producer-settlement 
fund  to  the  handler  or  to  the  lawful 
claimant,  as  the  case  may  be. 

(f)  In  making  pa3rments  to  producers 
pursuant  to  this  section,  each  handler 
shall  furnish  each  producer,  except  a 


producer  whose  milk  was  received  from 
a  cooperative  association  handler 
described  in  §  1000.9(a)  or  (c),  a 
supporting  s*3temeT?t  in  a  form  »hat  mav 
be  retained  by  the  recipient  which  shall 
show: 

'  (1)  The  name,  address.  Grade  A 
identifier  assigned  by  a  duly  constituted 
regulatory  agency,  and  payroll  nimiber 
of  the  producer; 

(2)  The  daily  and  total  pounds,  and 
the  month  and  dates  such  milk  was 
received  fit>m  that  producer; 

(3)  The  total  poimds  of  butterfat, 
protein,  and  other  solids  contained  in 
the  producer's  milk; 

(4)  The  somatic  cell  count  of  the 
producer's  milk; 

(5)  The  minimum  rate  or  rates  at 
which  payment  to  the  producer  is 
required  pursuant  to  this  order; 

(6)  The  rate  used  in  making  payment 
if  the  rate  is  other  than  the  applicable 
minimimi  rate; 

(7)  The  amount,  or  rate  per 
hundredweight,  or  rate  per  pound  of 
component,  and  the  nature  of  each 
deduction  claimed  by  the  handler;  and 

(8)  The  net  amount  of  payment  to  the 
producer  or  cooperative  association. 

§1030.74    [Reserved] 

§1030.75    Plant  location  adlustments  for 
producer  milk  and  nonpool  millc. 

For  purposes  of  making  payments  for 
producer  milk  and  nonpool  milk,  a 
plant  location  adjustment  shall  be 
determined  by  subtracting  the  Class  I 
price  specified  in  §  1030.51  from  the 
Class  I  price  at  the  plant's  location.  The 
difference,  plus  or  minus  as  the  case 
may  be,  shall  be  used  to  adjust  the 
payments  required  pursuant  to 
§§1030.73  and  1000.76. 

§  1 030.76    Payments  by  a  handler 
operating  a  partially  regulated  distributing 
plant 

See  §  1000.76. 
§  1 030.77    Adjustment  of  accounts. 

See  §  1000.77. 
§  1 030.78    Charges  on  overdue  accounts. 

See  §1000.78. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§1030.85    Assessment  for  order 
administration. 

See  §  1000.85. 

§  1 030.86    Deduction  for  marlwting 
services. 

See  §  1000.86. 
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Administrative  Assessment  and  Marketing 
Service  Deduction 

1032.85  Assessment  for  order 
administration. 

1032.86  Deduction  for  marketing  services. 
Authority:  7  U.S.C.  601—674. 

Subpart— Order  Regulating  Handilrtg 
General  ProTisions 


f  1 032.1    Gerterai  provisiont. 

The  terms,  definitions,  and  provisions 
in  part  1000  of  this  chapter  apply  to  and 
are  hereby  made  a  part  of  this  order.  In 
this  part  1032,  all  references  to  sections 
in  part  1000  refer  to  part  1000  of  this 
chapter. 

Definitions 


Minnesota  Counties 
Lincoln,  Nobles,  Pipestone,  and  Rock. 

Missouri  Counties  and  Cities 

The  counties  of  Andrew,  Atchison,  Bates, 
Buchanan,  Caldwell,  Carroll,  Cass,  Clay, 
Clinton,  Daviess,  De  Kalb,  Franklin,  Gentry. 
Grundy,  Harrison,  Henry,  Hickory,  Holt, 
Jackson,  Jefferson,  Johnson,  Lafayette, 
Lincoln,  Livingston,  Mercer,  Nodaway, 
Pettis,  Platte,  Putnam,  Ray,  Saline,  Schuyler. 
St.  Charles,  St.  Clair,  Ste.  Genevieve,  St. 
Louis,  Sullivan,  Warren,  and  Worth;  and  the 
city  of  St.  Louis. 


§1032.2    Central  marketing 

The  marketing  area  means  all  territory 
within  the  boimds  of  the  following 
states  and  political  subdivisions, 
including  all  piers,  docks,  and  wharves 
connected  therev^th  and  all  craft 
moored  thereat,  and  all  territory 
occupied  by  government  (municipal. 
State,  or  Federal)  reservations, 
installations,  institutions,  or  other 
similar  establishments  if  any  part 
thereof  is  within  any  of  the  listed  states 
or  poUtical  subdivisions: 

Colorado  Counties 

Adams,  Arapahoe,  Baca,  Bent,  Boulder, 
Chaffee,  Clear  Creek,  Cheyenne,  Crowley, 
Custer,  Delta,  Denver,  Douglas,  Eagle,  El 
Paso,  Elbert,  Freemont,  Garfield,  Gilpin, 
Gunnison,  Huerfano,  Jefferson,  Kiowa,  Kit 
Carson,  Lake,  Larimer,  Las  Animas,  Lincoln, 
Logan,  Mesa,  Montrose,  Morgan,  Otero,  Park, 
Phillips,  Pitkin,  Prowers,  Pueblo,  Sedgwick. 
Summit,  Teller,  Washington,  Weld,  and 
Yuma. 

Illinois  Counties 

Adams,  Alexander,  Bond,  Brown,  Bureau, 
Calhoun,  Cass,  Champaign,  Christian,  Clark, 
Clay.  Clinton,  Coles,  Crawford,  Cumberland. 
De  Witt,  Douglas,  Edgar,  Edwards,  Effingham, 
Fayette.  Ford,  Franklin,  Fulton,  Gallatin, 
Greene,  Grundy,  Hamilton,  Hancock,  Hardin, 
Henderson,  Henry,  Iroquois,  Jackson,  Jasper. 
Jefferson^  Jersey,  Johnson,  Kankakee,  Knox, 
La  Salle,  Lawrence,  Livingston,  Logan, 
McDonough,  McLean,  Macon,  Macoupin, 
Madison,  Marion,  Marshall,  Mason,  Massac, 
Menard,  Mercer.  Monroe,  Montgomery. 
Morgan,  Moultrie,  Peoria,  Perry,  Piatt,  Pike, 
Pope,  Pulaski,  Putnam,  Randolph,  Richland, 
Rock  Island,  Saline,  Sangamon,  Schuyler, 
Scott,  Shelby,  St.  Clair,  Stark,  Tazewell, 
Union,  Vennilion,  Wabash,  Warren, 
Washington,  Wayne,  White.  Whiteside. 
Williamson,  and  Woodford. 

Iowa  Counties 

All  Iowa  counties  except  Howard.  Kossuth, 
Mitchell,  Winnebago,  Winneshiek,  and 
Worth. 

Kansas 
All  of  the  State  of  Kansas. 


Nebraska  Counties 

Adams,  Antelope,  Boone,  Buffalo,  Burt, 
Butler,  Cass,  Cedar,  Chase,  Clay.  Colfax. 
Cuming,  Custer,  Dakota,  Dawson,  Dixon, 
Dodge.  Douglas,  Dundy,  Fillmore.  Franklin. 
Frontier.  Furnas.  Gage.  Gosper.  Greeley,  Hall, 
Hamilton,  Harlan,  Hayes,  Hitchcock. 
Howard.  Jefferson.  Johnson.  Kearney,  Keith, 
Knox,  Lancaster,  Lincoln,  Madison,  Merrick, 
Nance,  Nemaha,  Nuckolls,  Otoe,  Pawnee. 
Perkins,  Phelps,  Pierce,  Platte,  Polk,  Red 
Willow,  Richardson,  Saline,  Sarpy.  Saunders, 
Seward,  Sherman,  Stanton,  Thayer, 
Thurston,  Valley,  Washington,  Wayne, 
Webster,  and  York. 

Oklahoma 

All  of  the  State  of  Oklahoma. 
South  Dakota  Counties 

Aurora,  Beadle,  Bon  Homme,  Brookings, 
Clark,  Clay,  Codington.  Davison,  Deuel. 
Douglas,  Hamlin,  Hanson,  Hutchinson. 
Jerauld.  Kingsbury,  Lake,  Lincoln,  McCook, 
Miner,  Minnehaha,  Moody.  Sanborn,  Spink. 
Turner,  Union,  and  Yankton. 

Wisconsin  Counties 
Crawford  and  Grant. 

S 1 032.3    Route  disposition. 
See  §  1000.3. 

§1032.4    Plant 
See  §1000.4. 

§  1 032.5    Distributing  plant 

See  §1000.5. 

§1032.6    Supply  plant 
See  §  1000.6. 

§1032.7    Pool  plant 

Pool  plant  means  a  plant,  unit  of 
plants,  or  system  of  plants  as  specified 
in  paragraphs  (a)  through  (f)  of  this 
section,  but  excluding  a  plant  specified 
in  paragraph  (h)  of  this  section.  The 
pooling  standards  described  in 
paragraphs  (c),  (d),  and  (f)  of  this  section 
are  subject  to  modification  pursuant  to 
paragraph  (g)  of  this  section: 

(a)  A  distributing  plant,  other  than  a 
plant  qualified  as  a  pool  plant  pursuant 
to  paragraph  (b)  of  this  section  or 
section  7(b)  of  any  other  Federal  milk 
order,  fiom  which  during  the  month  25 
percent  or  more  of  the  total  quantity  of 
fluid  milk  products  physically  received 
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at  the  plant  (excluding  concentrated 
milk  received  from  another  plant  by 
agreement  for  other  than  Class  I  use)  are 
disposed  of  as  route  disposition  or  are 
transferred  in  the  form  of  packaged  fluid 
milk  products  to  other  distributing 
plants.  At  least  25  percent  of  such  route 
disposition  and  transfers  must  be  to 
outlets  in  the  marketing  area. 

(b)  Any  distributing  plant  located  in 
the  marketing  area  which  during  the 
month  processed  at  least  25  percent  of 
the  total  quantity  of  fluid  milk  products 
physically  received  at  the  plant 
(excluding  concentrated  milk  received 
from  another  plant  by  agreement  for 
other  than  Class  I  use)  into  ultra- 
pasteurized  or  aseptically-processed 
fluid  milk  products. 

(c)  A  supply  plant  from  which  the 
quantity  of  bulk  fluid  milk  products 
transferred  or  diverted  to  plants 
described  in  paragraph  (a)  or  (b)  of  this 
section  during  each  of  the  months  of 
September  through  November  and 
January  is  35  percent  or  more  of  the 
total  Grade  A  milk  received  at  the  plant 
from  dairy  fanners  (except  dairy  fanners 
described  in  §  1032.12(b))  and  handlers 
described  in  §  1000.9(c),  including  milk 
diverted  by  the  plant  operator,  and  25 
percent  for  all  other  months,  subject  to 
the  following  conditions: 

(1)  A  supply  plant  that  has  qualified 
as  a  pool  plant  during  each  of  the 
immediately  preceding  months  of 
August  through  April  shall  continue  to 
so  qualify  in  each  of  the  following 
months  of  May  through  July,  unless  the 
plant  operator  files  a  written  request 
with  the  market  administrator  that  such 
plant  not  be  a  pool  plant,  such  nonpool 
status  to  be  effective  the  first  month 
following  such  request  and  thereafter 
until  the  plant  qualifies  as  a  pool  plant 
on  the  basis  of  milk  shipments; 

(2)  A  pool  plant  operator  may  include 
as  qualifying  shipments  milk  diverted  to 
pool  distributing  plants  pursuant  to 

§  1032.13(c); 

(3)  Concentrated  milk  transferred 
from  the  supply  plant  to  a  distributing 
plant  for  an  agreed-upon  use  other  than 
Class  I  shall  be  excluded  frt}m  the 
supply  plant's  shipments  in  computing 
the  supply  plant's  shipping  percentage; 

(4)  "The  operator  of  a  supply  plant  may 
include  as  qualifying  shipments 
transfers  of  fluid  milk  products  to 
distributing  plants  regulated  imder  any 
other  Federal  order,  except  that  credit 
for  such  transfers  shall  be  limited  to  the 
amount  of  milk,  including  milk  shipped 
directly  frtjm  producers'  farms, 
delivered  to  distributing  plants  qualified 
as  pool  plants  pursuant  to  paragraphs 
(a)  or  (b)  of  this  section;  and 

(5)  No  plant  may  qualify  as  a  pool 
plant  due  to  a  reduction  in  the  shipping 


percentage  pursuant  to  paragraph  (g)  of 
this  section  unless  it  has  been  a  pool 
supply  plant  during  each  of  the 
immediately  preceding  3  months. 

(d)  A  plant  located  in  the  marketing 
area  and  operated  by  a  cooperative 
association  if,  during  the  month  or  the 
immediately  preceding  12-month 
period,  35  percent  or  more  of  the 
producer  milk  of  members  of  the 
association  (and  any  producer  milk  of 
nonmembers  and  members  of  another 
cooperative  association  which  may  be 
marketed  by  the  cooperative 
association)  is  physically  received  in  the 
form  of  bulk  fluid  milk  products 
(excluding  concentrated  milk 
transferred  to  a  distributing  plant  for  an 
agreed-upon  use  other  than  Class  I)  at 
plants  specified  in  paragraph  (a)  or  (b) 
of  this  section  either  directly  from  farms 
or  by  transfer  irom  supply  plants 
operated  by  the  cooperative  association 
and  from  plants  of  the  cooperative 
association  for  which  pool  plant  status 
has  been  requested  under  this  paragraph 
subject  to  the  following  conditions: 

(1)  The  plant  does  not  qualify  as  a 
pool  plant  imder  paragraph  (a),  (b)  or  (c) 
of  this  section  or  imder  comparable 
provisions  of  another  Federal  order;  and 

(2)  The  plant  is  approved  by  a  duly 
constituted  regidatory  agency  for  the 
handling  of  milk  approved  for  fluid 
consiunption  in  the  marketing  area. 

(e)  Two  or  more  plants  operated  by 
the  same  handler  and  located  in  the 
marketing  area  may  qualify  for  pool 
status  as  a  unit  by  meeting  the  total  and 
in-area  route  disposition  requirements 
of  a  pool  distributing  plant  specified  in 
paragraph  (a)  of  this  section  subject  to 
the  following  additional  requirements: 

(1)  At  least  one  of  the  plants  in  the 
unit  must  qualify  as  a  pool  plant 
ptirsuant  to  paragraph  (a)  of  this  section; 

(2)  Other  plants  in  the  unit  must 
process  Class  I  or  Class  n  products, 
using  50  percent  or  more  of  the  total 
Grade  A  fluid  mUk  products  received  in 
bulk  form  at  such  plant  or  diverted 
therefrom  by  the  plant  operator  in  Class 
I  or  Class  n  products,  and  must  be 
located  in  a  pricing  zone  providing  the 
same  or  a  lower  Class  I  price  than  the 
price  applicable  at  the  distributing  plant 
included  in  the  unit  pursuant  to 
paragraph  (e)(1)  of  this  section;  and 

(3)  The  operator  of  the  unit  has  filed 
a  written  request  with  the  market 
administrator  prior  to  the  first  day  of  the 
month  for  which  such  status  is  desired 
to  be  effective.  The  imit  shall  continue 
from  month  to  month  thereafter  without 
further  notification.  The  handler  shall 
notify  the  market  administrator  in 
writing  prior  to  the  first  day  of  any 
month  for  which  termination  or  any 
change  of  the  unit  is  desired. 


(f)  A  system  of  supply  plants  may 
qualify  for  pooling  if  2  or  more  plants 
operated  by  one  or  more  handlers  meet 
the  applicable  percentage  requirements 
of  paragraph  (c)  of  this  section  in  the 
same  manner  as  a  single  plant,  subject 
to  the  following  additional 
requirements: 

(1)  Each  plant  in  the  system  is  located 
within  the  marketing  area; 

(2)  The  handler(s)  establishing  the 
system  submits  a  written  request  to  the 
market  administrator  on  or  before 
September  1  requesting  that  such  plants 
qualify  as  a  system  for  the  period  of 
September  through  August  of  the 
following  year.  Such  request  will 
contain  a  list  of  the  plants  participating 
in  the  system; 

(3)  Each  plant  included  within  a  pool 
supply  plant  system  shall  continue  each 
month  as  a  plant  in  the  system  through 
the  following  August  imless  the 
handler(s)  establishing  the  system 
submits  a  written  request  to  the  market 
administrator  that  the  plant  be  deleted 
from  the  system  or  that  the  system  be 
discontinued.  Any  plant  that  has  been 
so  deleted  from  a  system,  or  that  has 
failed  to  qualify  in  any  month,  will  not 
be  part  of  any  system  for  the  remaining 
months  through  August.  No  plant  may 
be  added  in  any  subsequent  month 
through  the  following  August  to  a 
system  that  qualifies  in  September;  and 

(4)  If  a  system  fails  to  qualify  under 
the  requirements  of  this  paragraph,  the 
handler  responsible  for  qualifying  the 
system  shall  notify  the  market 
administrator  which  plant  or  plants  will 
be  deleted  from  the  system  so  that  the 
remaining  plants  may  be  pooled  as  a 
system.  If  the  handler  fails  to  do  so,  the 
market  administrator  shall  exclude  one 
or  more  plants,  beginning  at  the  bottom 
of  the  list  of  plants  in  the  system  and 
continuing  up  the  list  as  necessary  until 
the  deliveries  are  sufficient  to  qualify 
the  remaining  plants  in  the  system. 

(g)  The  applicable  shipping 
percentages  of  paragraphs  (c),  (d),  and 
(f)  of  this  section  may  be  increased  or 
decreased,  for  all  or  part  of  the 
marketing  area,  by  the  market 
administrator  if  the  market 
administrator  finds  that  such 
adjustment  is  necessary  to  encourage 
needed  shipments  or  to  prevent 
uneconomic  shipments.  Before  making 
such  a  finding,  the  market  administrator 
shall  investigate  the  need  for  adjustment 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  ptirties  if  the  request  is  made 
in  writing  at  least  15  days  prior  to  the 
month  for  which  the  requested  revision 
is  desired  effective.  If  the  investigation 
shows  that  an  adjustment  of  the 
shipping  percentages  might  be 
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appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  an 
adjustment  is  being  considered  and 
invite  data,  views  and  argiiments.  Any 
decision  to  revise  an  applicable 
shipping  percentage  must  be  issued  in 
writing  at  least  one  day  before  the 
effective  date. 

(h)  The  term  pool  plant  shall  not 
apply  to  the  following  plants: 

U)  A  producer-handler  as  defined 
under  any  Federal  order; 

(2)  An  exempt  plant  as  defined  in 
§  1000.8(e); 

(3)  A  plant  located  within  the 
marketing  area  and  qualified  pursuant 
to  paragraph  (a)  of  this  section  which 
meets  tihe  pooling  requirements  of 
another  Federal  order,  and  firom  which 
more  than  50  percent  of  its  route 
disposition  has  been  in  the  other 
Federal  order  marketing  area  for  3 
consecutive  months.  On  the  basis  of  a 
written  application  made  by  the  plant 
operator  at  least  15  days  prior  to  the 
date  for  which  a  determination  of  the 
market  administrator  is  to  be  effective, 
the  market  administrator  may  determine 
that  the  route  disposition  in  the 
respective  marketing  areas  to  be  used  for 
purposes  of  this  paragraph  shall  exclude 
(for  a  specified  period  of  time)  route 
disposition  made  under  limited  term 
contracts  to  governmental  bases  and 
institutions; 

(4)  A  plant  located  outside  any 
Federal  order  marketing  area  and 
qualified  pursuant  to  paragraph  (a)  of 
this  section  that  meets  the  pooling 
requirements  of  another  Federal  order 
and  has  had  greater  route  disposition  in 
such  other  Federal  order's  marketing 
area  for  3  consecutive  months; 

(5)  A  plant  located  in  another  Federal 
order  marketing  area  and  qualified 
pursuant  to  paragraph  (a)  of  this  section 
that  meets  the  pooling  requirements  of 
such  other  Federal  order  and  does  not 
have  a  majority  of  its  route  distribution 
in  this  marketing  area  for  3  consecutive 
months  or  if  the  plant  is  required  to  be 
regulated  imder  such  other  Federal 
Older  without  regard  to  its  route 
disposition  in  any  other  Federal  order 
marketing  area; 

(6)  A  plant  qualified  pursuant  to 
paragraph  (c)  of  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  order  and  from  which 
greater  qualifying  shipments  are  made 
to  plants  regulated  imder  the  other 
Federal  order  than  are  made  to  plants 
regulated  imder  this  order,  or  the  plant 
has  automatic  pooling  status  imder  the 
other  Federal  order;  and 

(7)  That  portion  of  a  regulated  plant 
designated  as  a  nonpool  plant  that  is 
physically  separate  and  operated 
separately  from  the  pool  portion  of  such 


plant.  The  designation  of  a  portion  of  a 
regulated  plant  as  a  nonpool  plant  must 
be  requested  in  advance  and  in  Meriting 
by  the  handler  and  must  be  approved  by 
the  market  administrator. 

§1032J    rtonpod  plant 
See  §  1000.8. 

§1032.9    Handtor. 
See  §  1000.9. 


§1032.10    Producar-handlar. 

Producer-handler  means  a  person 
who: 

(a)  Operates  a  dairy  farm  and  a 
distributing  plant  from  which  there  is 
route  disposition  in  the  marketing  area 
during  the  month; 

(b)  Receives  fluid  milk  &t)m  own  farm 
production  or  milk  that  is  fully  subject 
to  the  pricing  and  pooling  provisions  of 
this  or  any  other  Federal  order; 

(c)  Receives  at  its  plant  or  acquires  for 
route  disposition  no  more  than  150,000 
povmds  of  fluid  milk  products  from 
handlers  fuUy  regulated  under  any 
Federal  order.  TWs  limitation  shall  not 
apply  if  the  producer-handler's  own 
farm  production  is  less  than  150,000 
pounds  during  the  month; 

(d)  Disposes  of  no  other  soiuce  milk 
as  Class  I  milk  except  by  increasing  the 
nonfat  milk  solids  content  of  the  fluid 
milk  products;  and 

(e)  Provides  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  animals  and 
other  resources  necessary  to  produce  all 
Class  I  milk  handled  (excluding  receipts 
from  handlers  fully  regulated  under  any 
Federal  order)  and  the  processing  and 
packaging  operations  are  the  producer- 
handler's  own  enterprise  and  at  its  own 
risk. 

§1032.11    [RMenwd] 

§1032.12    Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  producer  means  any 
person  who  produces  milk  approved  by 
a  duly  constituted  regulatory  agency  for 
fluid  consumption  as  Grade  A  milk  and 
whose  milk  (or  components  of  milk]  is: 

(1)  Received  at  a  pool  plant  directly 
from  the  producer  or  diverted  by  the 
plant  operator  in  accordance  with 
§1032.13;  or 

(2)  Received  by  a  handler  described  in 
§  1000.9(c). 

(b)  Producer  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  Federal  order; 

(2)  A  dairy  farmer  whose  milk  is 
received  at  an  exempt  plant,  excluding 
producer  milk  diverted  to  the  exempt 
plant  pursuant  to  §  1032.13(d); 

(3)  A  dairy  fanner  whose  milk  is 
received  by  diversion  at  a  pool  plant 


from  a  handler  regulated  under  another 
Federal  order  if  the  other  Federal  order 
designates  the  dairy  farmer  as  a 
producer  under  that  order  and  that  milk 
is  allocated  by  request  to  a  utilization 
other  than  Class  I;  and 

(4)  A  dairy  farmer  whose  milk  is 
reported  as  diverted  to  a  plant  fully 
regulated  under  another  Federal  order 
with  respect  to  that  portion  of  the  milk 
so  diverted  that  is  assigned  to  Class  I 
under  the  provisions  of  such  other 
order. 


§1032.13    Producer  milk. 

Producer  milk  means  the  skim  milk 
(or  the  sldm  equivalent  of  components 
of  skim  milk),  including  nonfat 
components,  and  butterfat  in  milk  of  a . 
producer  that  is: 

(a)  Received  by  the  operator  of  a  pool 
plant  directly  from  a  producer  or  a 
handler  described  in  §  1000.9(c).  All 
milk  received  pursuant  to  this 
paragraph  shall  be  priced  at  the  location 
of  the  plant  where  it  is  first  physically 
received; 

(b)  Received  by  a  handler  described  in 
§  1000.9(c)  in  excess  of  the  quantity 
delivered  to  pool  plants; 

(c)  Diverted  by  a  pool  plant  operator 
to  another  pool  plant.  Milk  so  diverted 
shall  be  priced  at  the  location  of  the 
plant  to  which  diverted;  or 

(d)  Diverted  by  the  operator  of  a  pool 
plant  or  a  cooperative  association 
described  in  §  1000.9(c)  to  a  nonpool 
plant,  subject  to  the  following 
conditions: 

(1)  Milk  of  a  dairy  farmer  shall  not  be 
eligible  for  diversion  imtil  at  least  one 
day's  production  of  such  dairy  farmer 
has  been  physically  received  as 
producer  milk  at  a  pool  plant  and  the 
dairy  farmer  has  continuously  retained 
producer  status  since  that  time.  If  a 
dairy  farmer  loses  producer  status  under 
this  order  (except  as  a  result  of  a 
temporary  loss  of  Grade  A  approval),  the 
dairy  farmer's  milk  shall  not  be  eligible 
for  diversion  until  milk  of  the  dairy 
farmer  has  been  physically  received  as 
producer  milk  at  a  poA  plant; 

(2)  Of  the  quantity  of  producer  milk 
received  during  the  month  (including 
diversions,  but  excluding  the  quantity  of 
producer  nulk  received  bom  a  handler 
described  in  §  1000.9(c))  the  handler 
diverts  to  nonpool  plants  not  more  than 
65  percent  during  the  months  of 
September  through  November  and 
January,  and  not  more  than  75  percent 
during  die  months  of  February  through 
April  and  December, 

(3)  Diverted  milk  shall  be  priced  at 
the  location  of  the  plant  to  which 
diverted; 

(4)  Any  milk  diverted  in  excess  of  the 
limits  prescribed  in  paragraph  {d)(2)  of 
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this  section  shall  not  be  producer  milk. 
If  the  diverting  handler  or  cooperative 
association  fails  to  designate  the  dairy 
farmers'  deliveries  that  are  not  to  be 
producer  milk,  no  milk  diverted  by  the 
handler  or  cooperative  association 
during  the  month  to  a  nonpool  plant 
shall  be  producer  milk;  and 

(5)  The  applicable  diversion  limits  in 
paragraph  (d)(2)  of  this  section  may  be 
increased  or  decreased  by  the  market 
administrator  if  the  market 
administrator  finds  that  such  revision  is 
necessary  to  assure  orderly  marketing 
and  efficient  handling  of  milk  in  the 
marketing  area.  Before  making  such  a 
finding,  the  market  administrator  shall 
investigate  the  need  for  the  revision 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  persons  if  the  request  is  made 
in  writing  at  least  15  days  prior  to  the 
month  for  which  the  requested  revision 
is  desired  effective.  If  the  investigation 
shows  that  a  revision  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  the 
revision  is  being  considered  and 
inviting  written  data,  views,  and 
arguments.  Any  decision  to  revise  an 
applicable  percentage  must  be  issued  in 
writing  at  least  one  day  before  the 
effective  date. 

§1032.14    Other  source  milk. 

See  §1000.14. 

§1032.15    Fluid  milk  product 
See  §  1000.15. 

§  1 032.1 6    Fluid  cream  product 
See  §  1000.16. 

§1032.17    [Reserved] 

§  1 032.1 8    Cooperative  association. 

See  §1000.18. 

§  1 032.1 9    Commercial  food  processing 
establishment 


See  §  1000.19. 
Handler  Reports 


§1032.30 
utilization. 


Reports  of  receipts  and 


Each  handler  shall  report  monthly  so 
that  the  market  administrator's  office 
receives  the  report  on  or  before  the  7th 
day  after  the  end  of  the  month,  in  the 
detail  and  on  the  prescribed  forms,  as 
follows: 

(a)  Each  handler  that  operates  a  pool 
plant  pursuant  to  §  1032.7  shall  report 
for  each  of  its  operations  the  following 
information: 

(1)  Product  pounds,  pounds  of 
butterfat,  pounds  of  protein,  pounds  of 
solids-not-fat  other  than  protein  (other 
solids),  and  the  value  of  the  somatic  cell 


adjustment  pursuant  to  §  1000.50(p), 
contained  in  or  represented  by: 

(i)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
reporting  handler,  fitjm  sources  other 
than  handlers  described  in  §  1000.9(c); 
and 

(ii)  Receipts  of  mUk  from  handlers 
described  in  §  1000.9(c); 

(2)  Product  pounds  and  pounds  of 
butterfat  contained  in: 

(i)  Receipts  of  fluid  milk  products  and 
bulk  flmd  cream  products  from  other 
pool  plants; 

(ii)  Receipts  of  other  source  milk;  and 
(iii)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  bulk  fluid  cream  products; 

(3)  The  utilization  or  disposition  of  all 
milk  and  milk  products  required  to  be 
reported  pursuant  to  this  paragraph;  and 

(4)  Such  other  information  with 
respect  to  the  receipts  and  utilization  of 
skim  milk,  butterfat,  milk  protein,  other 
nonfat  solids,  and  somatic  cell 
information,  as  the  market  administrator 
may  prescribe. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been 
fully  regulated  shall  be  reported  in  lieu 
of  producer  milk.  The  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 

(c)  Each  handler  described  in 
§  1000.9(c)  shall  report: 

(1)  The  product  pounds,  pounds  of 
butterfat,  pounds  of  protein,  pounds  of 
solids-not-fat  other  than  protein  (other 
solids),  and  the  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1000.50(p), 
contained  in  receipts  of  milk  from 
producers;  and 

(2)  The  utilization  or  disposition  of 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilisation  of  milk  and  milk 
products  in  such  manner  as  the  market 
administrator  may  prescribe. 

§  1 032.31    Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler  that 
operates  a  pool  plant  pursuant  to 

§  1032.7  and  each  handler  described  in 
§  1000.9(c)  shall  report  to  the  market 
administrator  its  producer  payroll  for 
the  month,  in  the  detail  prescribed  by 
the  market  administrator,  showing  for 
each  producer  the  information 
described  in  §  1032.73(f). 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 


to  make  pa)mient  pursuant  to 

§  1000.76(b)  shall  report  for  each  dairy 

farmer  who  would  have  been  a  producer 

if  the  plant  had  been  fully  regulated  in 

the  same  manner  as  prescribed  for 

reports  required  by  paragraph  (a)  of  this 

section. 

§1032.32    Other  reports. 

In  addition  to  the  reports  required 
pursuant  to  §§  1032.30  and  1032.31, 
each  handler  shall  report  any 
information  the  market  administrator 
deems  necessary  to  verify  or  establish 
each  handler's  obligation  imder  the 
order. 

Classification  of  Milk 

§1032.40    Classes  of  utilization. 
See  §  1000.40. 

§1032.41    [Reserved] 

§  1 032.42    Classification  of  transfers  and 
diversions. 

See  §  1000.42. 

§  1 032.43    General  classification  rules. 
See  §  1000.43. 

§  1032.44    Classification  of  producer  millc 

See  §  1000.44. 

§1032.45    Market  administrator's  reports 
and  announcements  concerning 
classification. 

See  §  1000.45. 

Class  Prices 

§  1 032.50    Class  prices,  component  prices, 
and  advanced  pricing  factors. 
See  §  1000.50. 

§  1032.51    Class  i  differential  and  price. 

The  Class  I  differential  shall  be  the 
differential  established  for  Jackson 
Coimty,  Missouri,  which  is  reported  in 
§  1000.52.  The  Class  I  price  shall  be  the 
price  computed  pursuant  to  §  1000.50(a) 
for  Jackson  County,  Missouri. 

§  1032.52    Adjusted  Class  i  differentials. 

See  §  1000.52. 

§  1 032.53    Announcement  of  class  prices, 
component  prices,  and  advanced  pricing 
factors. 

See  §  1000.53. 

§1032.54    Equivalent  price. 
See  §  1000.54. 

Producer  Price  Difiierential 

§  1 032.60    Handler's  value  of  milk. 

For  the  purpose  of  computing  a 
handler's  obligation  for  producer  milk, 
the  market  administrator  shall 
determine  for  each  month  the  value  of 
milk  of  each  handler  with  respect  to 
each  of  the  handler's  pool  plants  and  of 
each  handler  described  in  §  1000.9(c) 
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with  respect  to  milk  that  was  not 
received  at  a  pool  plant  by  adding  the  . 
amounts  computed  in  paragraphs  (a) 
through  (i)  of  this  section  and 
subtracting  from  that  total  amoimt  the 
value  computed  in  paragraph  (j)  of  this 
section.  Unless  otherwise  specified,  the 
skim  milk,  butterfat,  and  the  combined 
pounds  of  skim  milk  and  butterfat 
referred  to  in  this  section  shall  result 
firom  the  steps  set  forth  in  §  1000.44(a), 
(b),  and  (c),  respectively,  and  the  nonfat 
components  of  producer  milk  in  each 
class  shall  be  based  upon  the  proportion 
of  such  components  in  producer  skim 
milk.  Receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  Federal  order  imder 
§  1000.76(a)(4)  or  (d)  shall  be  excluded 
from  pricing  imder  this  section. 

(a)  Class  I  value. 

(1)  Multiply  the  poimds  of  skim  milk 
in  Class  I  by  the  Class  I  skim  milk  price; 
and 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  I  by  the  Class  I  butterfat  price. 

(b)  Class  n  value. 

(1)  Multiply  the  poimds  of  nonfat 
solids  in  Class  11  skim  milk  by  the  Class 
n  nonfat  solids  price;  and 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  11  times  the  Class  II  butterfat  price. 

(c)  Class  ni  value. 

(1)  Multiply  the  pounds  of  protein  in 
Class  m  skhn  milk  by  the  protein  price; 

(2)  Add  an  amoimt  obtained  by 
multiplying  the  pounds  of  other  solids 
in  Class  in  skim  milk  by  the  other  soUds 
price;  and 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  in  by  the  butterfat  price. 

(d)  Qass  IV  value. 

(1)  Multiply  the  pounds  of  nonfat 
solids  in  Class  IV  skim  milk  by  the 
nonfat  solids  price;  and 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  rV  by  the  butterfat  price. 

(e)  Compute  an  adjustment  for  the 
somatic  cell  content  of  producer  milk  by 
multipljring  the  values  reported 
pursuant  to  §  1032.30(a)(1)  and  (c)(1)  by 
the  percentage  of  total  producer  milk 
allocated  to  Class  n,  Class  m,  and  Class 
rV  pursuant  to  §  1000.44(c); 

(i)  Multiply  the  pounds  of  skim  milk 
and  butterfat  overage  assigned  to  each 
class  pursuant  to  §  1000.44(a)(ll)  and 
the  corresponding  step  of  §  1000.44(b) 
by  the  skim  milk  prices  and  butterfat 
prices  applicable  to  each  class. 

(g)  Multiply  the  difference  between 
the  current  month's  Class  I,  II,  or  in 
price,  as  the  case  may  be,  and  the  Class 


IV  price  for  the  preceding  month  by  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I,  U,  or 
in,  respectively,  pursuant  to 
§  1000.44(a)(7)  and  the  corresponding 
step  of  §  1000.44(b); 

(h)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  and  the  Class 
IV  price  by  the  hundredweight  of  skim 
milk  and  butterfat  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(3)(i)  through 
(vi)  and  the  corresponding  step  of 
§  1000.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  a  plant 
regulated  under  other  Federd  orders 
and  bulk  concentrated  fluid  milk 
products  irom.  pool  plants,  plants 
regulated  under  other  Federal  orders, 
and  unregulated  supply  plants. 

(i)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  and  the  Class  m 
price  by  the  pounds  of  skim  milk  and 
butterfat  in  receipts  of  concenfrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and 
§  1000.44(a)(3)(i)  and  the  corresponding 
step  of  §  1000.44(b)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 

(j)  For  reconstituted  milk  made  from 
receipts  of  nonfluid  milk  products, 
multiply  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  IV  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1000.43(d). 

§  1 032.61    Computation  of  producer  price 
differential. 

For  each  month  the  market 
administrator  shaU  compute  a  producer 
price  differential  per  hundredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  1032.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 


handler's  report  shaU  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  aforementioned 
conditions,  the  market  administrator 
shaU  compute  the  producer  price 
differential  in  the  foUowing  manner: 

(a)  Combine  into  one  totad  the  values 
computed  pursuant  to  §  1032.60  for  aU 
handlers  required  to  file  reports 
prescribed  in  §  1032.30; 

(b)  Subtract  the  total  values  obtained 
by  multiplying  each  handler's  total 
pounds  of  protein,  other  solids,  and 
butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
pursuant  to  §  1032.60  by  the  protein 
price,  the  other  solids  price,  and  the 
butterfat  price,  respectively,  and  the 
total  value  of  the  somatic  ceU 
adjustment  pursuant  to  §  1032.30(a)(1) 
and  (c)(1); 

(c)  Add  an  amount  equal  to  the  sum 
of  the  location  adjustments  computed 
pursuant  to  §  1032.75; 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobUgated  balance 
in  the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1032.60(1);  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shall  be  known 
as  the  producer  price  differential  for  the 
month. 

f  1 032.62    Announcement  of  producer 
pricec. 

On  or  before  the  11th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  announce  publicly 
the  following  prices  and  information: 

(a)  The  producer  price  differential; 

(b)  The  protein  price; 

(c)  The  nonfet  soUds  price; 

(d)  The  other  solids  price; 

(e)  The  butterfat  price; 

(f)  The  somatic  cell  adjustment  rate; 

(g)  The  average  butterfat,  protein,         « 
nonfat  solids,  and  other  solids  content 

of  producer  milk;  and 

(h)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  IH 
price  and  the  producer  price 
differential. 

Pa3rments  for  Milk 

f  1 032.70    Producer-settlement  fund. 
See  §1000.70. 
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§1032.71    Payments  to  the  producer- 
setttement  fund. 

Each  handler  shall  make  payment  to 
the  producer-settlement  fund  in  a 
manner  that  provides  receipt  of  the 
funds  by  the  market  administrator  no 
later  than  the  14th  day  after  the  end  of 
the  month  (except  as  provided  in 
§  1000.90).  Payment  shall  be  the 
amount,  if  any,  by  which  the  amount 
specified  in  paragraph  (a)  of  this  section 
exceeds  the  amount  specified  in 
paragraph  (b)  of  this  section: 

(a)  The  total  value  of  milk  to  the 
handler  for  the  month  as  determined 
pursuant  to  §  1032.60. 

(b)  The  sum  of: 

(1)  An  amoimt  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  as  determined  pursuant 
to  §  1000.44(c)  by  the  producer  price 
differential  as  adjusted  pursuant  to 
§1032.7^; 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butt  erf  at  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butterfat  prices  respectively; 

(3)  The  total  value  of  the  somatic  ceU 
adjustment  to  producer  milk;  and 

(4)  An  amount  obtained  by 
multiplying  the  poimds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  piu-suant  to  §  1032.60(i)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1032.75  for  the 
location  of  the  plant  from  which 
received. 

§  1 032.72    Payments  from  tfie  producer- 
settlement  fund. 

No  later  than  the  15th  day  after  the 
end  of  each  month  (except  as  provided 
in  §  1000.90),  the  market  administrator 
shall  pay  to  each  handler  the  amoimt,  if 
any.  by  which  the  amount  computed 
pursuant  to  §  1032. 71fb)  exceeds  the 
amount  computed  pursuant  to 
§  1032.71(a).  If,  at  such  time,  the  balance 
in  the  producer-settlement  fund  is 
insufficient  to  make  all  payments 
pursuant  to  this  section,  the  market 
administrator  shall  reduce  imiformly 
such  payments  and  shall  complete  the 
payments  as  soon  as  the  fimds  are 
available. 

*^  §  1 032.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Each  handler  shall  pay  each 
producer  for  producer  milk  for  which 
payment  is  not  made  to  a  cooperative 
association  pursuant  to  paragraph  (b)  of 
this  section,  as  follows: 

(1)  Partial  payment.  For  each 
producer  who  has  not  discontinued 
shipments  as  of  the  date  of  this  partial 
pa)anent,  payment  shall  be  made  so  that 
it  is  received  by  each  producer  on  or 


before  the  26th  day  of  the  month  (except 
as  provided  in  §  1000.90)  for  milk 
received  during  the  first  15  days  of  the 
month  from  the  producer  at  not  less 
than  the  lowest  announced  class  price 
for  the  preceding  month,  less  proper 
deductions  authorized  in  writing  by  the 
producer. 

(2)  Final  payment.  For  milk  received 
during  the  month,  payment  shall  be 
made  so  that  it  is  received  by  each 
producer  no  later  than  the  17th  day  afler 
the  end  of  the  month  (except  as 
provided  in  §  1000.90)  in  an  amount 
equal  to  not  less  than  the  sum  of: 

(i)  The  hundredweight  of  producer 
milk  received  times  the  producer  price 
differential  for  the  month  as  adjusted 
pursuant  to  §  1032.75; 

(ii)  The  poimds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  poimds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  pounds  of  other  solids 
received  times  the  other  solids  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month; 

(vi)  Less  any  payment  made  pursuant 
to  paragraph  (a)(1)  of  this  section; 

^ii)  Less  proper  deductions 
authorized  in  writing  by  such  producer 
and  plus  or  minus  adjustments  for 
errors  in  previous  payments  to  such 
producer;  and 

(viii)  Less  deductions  for  marketing 
services  pursuant  to  §  1000.86. 

(b)  Payments  for  milk  received  from 
cooperative  association  members.  On  or 
before  the  day  prior  to  the  dates 
specified  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  section  (except  as  provided  in 

§  1000.90),  each  handler  shall  pay  to  a 
cooperative  association  for  milk  from 
producers  who  market  their  milk 
through  the  cooperative  association  and 
who  have  authorized  the  cooperative  to 
collect  such  payments  on  their  behalf  an 
amoimt  equal  to  the  sum  of  the 
individual  payments  otherwise  payable 
for  such  producer  milk  pursuant  to 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(c)  Payment  for  milk  received  from 
cooperative  association  pool  plants  or 
from  cooperatives  as  handlers  pursuant 
to  §  1000.9(c).  On  or  before  the  day  prior 
to  the  dates  specified  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  (except 
as  provided  in  §  1000.90),  each  handler 
who  receives  fluid  milk  products  at  its 
plant  from  a  cooperative  association  in 
its  capacity  as  the  operator  of  a  pool 
plant  or  who  receives  milk  from  a 
cooperative  association  in  its  capacity  as 
a  handler  pursuant  to  §  1000.9(c), 
including  the  milk  of  producers  who  are 
not  members  of  such  association  and 


who  the  market  administrator 
determines  have  authorized  the 
cooperative  association  to  collect 
payment  for  their  milk,  shall  pay  the 
cooperative  for  such  milk  as  follows: 

(1)  For  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  received  from 
a  cooperative  association  in  its  capacity 
as  the  operator  of  a  pool  plant  and  for 
milk  received  from  a  cooperative 
association  in  its  capacity  as  a  handler 
pursuant  to  §  1000.9(c)  during  the  first 
15  days  of  the  month,  at  not  less  than 
the  lowest  announced  class  prices  per 
hundredweight  for  the  preceding 
month; 

(2)  For  the  total  quantity  of  bulk  fluid 
milk  products  and  bulk  fluid  cream 
products  received  from  a  cooperative 
association  in  its  capacity  as  the 
operator  of  a  pool  plant,  at  not  less  than 
the  total  value  of  such  products  received 
from  the  association's  pool  plants,  as 
determined  by  multiplying  the 
respective  quantities  assigned  to  each 
class  under  §  1000.44  as  follows: 

(i)  The  hundredweight  of  Class  I  skim 
milk  times  the  Class  1  skim  milk  price 
for  the  month  plus  the  pounds  of  Class 
I  butterfat  times  the  Class  I  butterfat 
price  for  the  month.  The  Class  I  prices 
to  be  used  shall  be  the  prices  effective 
at  the  location  of  the  receiving  plant; 

(ii)  The  pounds  of  nonfat  solids  in 
Class  n  skim  milk  by  the  Class  n  non&t 
solids  price; 

(iii)  The  pounds  of  butter&t  in  Class 
n  times  the  Class  II  butterfat  price; 

(iv)  The  pounds  of  nonfat  solids  in 
Class  rv  times  the  nonfat  solids  price; 

(v)  The  poimds  of  butterfat  in  Class  in 
and  Class  IV  milk  times  the  butterfat 
price; 

(vi)  The  pounds  of  protein  in  Class  III 
milk  times  the  protein  price; 

(vii)  The  pounds  of  other  solids  in 
Class  m  milk  times  the  other  solids 
price; 

(viii)  The  hundredweight  of  Class  II, 
Class  ni,  and  Class  IV  milk  times  the 
somatic  cell  adjustment;  and 

(ix)  Add  together  the  amounts 
computed  in  paragraphs  (c)(2)(i) 
through  (viii)  of  this  section  and  from 
that  sum  deduct  any  payment  made 
pursuant  to  paragraph  (c)(1)  of  this 
section;  and 

(3)  For  the  total  quantity  of  milk 
received  during  the  month  from  a 
cooperative  association  in  its  capacity  as 
a  handler  under  §  1000.9(c)  as  follows: 

(i)  The  hundredweight  of  producer 
milk  received  times  the  producer  price 
differential  as  adjusted  pursuant  to 
§1032.75; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 
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(iv)  The  pounds  of  otiier  solids 
received  times  the  other  solids  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month;  and 

(vi)  Add  together  the  amounts 
computed  in  paragraphs  (c)(3)(i) 
through  (v)  of  this  section  and  from  that 
simi  deduct  any  payment  made 
pursuant  to  paragraph  (c)(1)  of  this 
section. 

(d)  If  a  handler  has  not  received  full 
payment  from  the  market  administrator 
pursuant  to  §  1032.72  by  the  pajnment 
date  specified  in  paragraph  (a),  (b)  or  (c) 
of  this  section,  the  handler  may  reduce 
pro  rata  its  payments  to  producers  or  to 
the  cooperative  association  (with 
respect  to  receipts  described  in 
paragraph  (b)  of  this  section,  prorating 
the  imderpayment  to  the  volume  of  milk 
received  from  the  cooperative 
association  in  proportion  to  the  total 
milk  received  from  producers  by  the 
handler),  but  not  by  more  than  the 
amoimt  of  the  underpayment.  The 
payments  shall  be  completed  on  the 
next  scheduled  payment  date  after 
receipt  of  the  balance  due  from  the 
market  administrator. 

(e)  If  a  handler  claims  that  a  required 
payment  to  a  producer  cannot  be  made 
because  the  producer  is  deceased  or 
cannot  be  located,  or  biecause  the 
cooperative  association  or  its  lawful 
successor  or  assignee  is  no  longer  in 
existence,  the  payment  shall  be  made  to 
the  producer-settlement  fund,  and  in  the 
event  that  the  handler  subsequently 
locates  and  pays  the  producer  or  a 
lawful  claimant,  or  in  the  event  that  the 
handler  no  longer  exists  and  a  lawful 
claim  is  later  established,  the  market 
administrator  shall  make  the  required 
payment  from  the  producer-settlement 
fund  to  the  handler  or  to  the  lawful 
claimant,  as  the  case  may  be. 

(f)  In  making  payments  to  producers 
pursuant  to  this  section,  each  handler 
shall  furnish  each  producer,  except  a 
producer  whose  milk  was  received  from 
a  cooperative  association  handler 
described  m  §  1000.9(a)  or  (c),  a 
supporting  statement  in  a  form  that  may 
be  retained  by  the  recipient  which  shall 
show: 

(1)  The  name,  address.  Grade  A 
identifier  assigned  by  a  duly  constituted 
regulatory  agency,  and  payroll  number 
of  the  producer; 

(2)  The  daily  and  total  poimds,  and 
the  month  and  dates  such  milk  was 
received  from  that  producer; 

(3)  The  total  pounds  of  butterfat, 
protein,  and  other  solids  contained  in 
the  producer's  milk; 

(4)  The  somatic  cell  count  of  the 
producer's  milk; 


(5)  The  minimum  rate  or  rates  at 
which  payment  to  the  producer  is 
required  pursuant  to  this  order; 

(6)  The  rate  used  in  making  payment 
if  the  rate  is  other  than  the  applicable 
minimimi  rate; 

(7)  The  amount,  or  rate  per 
hundredweight,  or  rate  per  pound  of 
component,  and  the  nature  of  each 
deduction  claimed  by  the  handler;  and 
(8)  The  net  amount  of  pajmient  to  the 
producer  or  cooperative  association. 

§1032.74    [Reservwf] 

§  1 032.75    Plant  location  adjustments  for 
producer  milk  and  nonpool  milk. 

For  purposes  of  making  payments  for 
producer  milk  and  nonpool  milk,  a 
plant  location  adjustment  shall  be 
determined  by  subtracting  the  Class  I 
price  specified  in  §  1032.51  from  the 
Class  I  price  at  the  plant's  location.  The 
difference,  plus  or  minus  as  the  case 
may  be,  shall  be  used  to  adjust  the 
payments  required  pursuant  to 
§§1032.73  and  1000.76. 

§  1 032.76    Payments  by  a  handier 
operating  a  partially  regulated  distributing 
plant 

See  §  1000.76. 

§  1 032.77    Ad)ustment  of  accounts. 
See  §1000.77. 

§  1 032.78    Charges  on  overdue  accounts. 
See  §1000.78. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1 032.85    Assessment  for  order 
administration. 

See  §  1000.85. 

§  1 032.86    Deduction  for  marketing 
services. 

See  §  1000.86. 

PART  103S-4«ILK  IN  THE  MIDEAST 
MARKETING  AREA 


Subpart— Order  Regulating  Handling 

General  Provisions 

dGC* 

1033.1 

General  provisions. 

Definitions 

1033.2 

Mideast  marketing  area. 

1033.3 

Route  disposition. 

1033.4 

Plant. 

1033.5 

Distributing  plant. 

1033.6 

Supply  plant. 

1033.7 

Pool  plant. 

1033.8 

Nonpool  plant. 

1033.9 

Handler. 

1033.10 

Producer-handler. 

1033.11 

(Reserved) 

1033.12 

Producer. 

1033.13 

Producer  milk. 

1033.14 

Other  source  milk. 

1033.15 

Fluid  milk  product. 

1033.16  Fluid  cream  product. 

1033.17  (Reserved] 

1033.18  Cooperative  association. 

1033.19  Commercial  food  processing 
establishment. 

Handler  Reports 

1033.30  Reports  of  receipts  and  utilization. 

1033.31  Payroll  reports. 

1033.32  Other  reports. 

Classification  of  Milk 

1033.40  Classes  of  utilization. 

1033.41  (Reserved) 

1033.42  Classification  of  transfers  and 
diveraions. 

1033.43  General  classification  rules. 

1033.44  Classification  of  producer  milk. 

1033.45  Market  administrator's  reports  and 
announcements  concerning 
classification. 

Class  Prices 

1033.50  Class  prices,  component  prices, 
and  advanced  pricing  factors. 

1033.51  Class  1  differential  and  price. 

1033.52  Adjusted  Class  I  differentials. 

1033.53  Announcement  of  class  prices, 
component  prices,  and  advanced  pricing 
factors. 

1033.54  Equivalent  price. 

Producer  Price  Differential 

1033.60  Handler's  value  of  milk. 

1033.61  Computation  of  producer  price 
differential. 

1033.62  Announcement  of  producer  prices. 

Payments  for  Milk 

1033.70  Producer-settlement  fund. 

1033.71  Payments  to  the  producer- 
settlement  fund. 

1033.72  Payments  from  the  producer- 
settlement  fund. 

1033.73  Payments  to  producers  and  to 
cooperative  associations. 

1033.74  [Reserved) 

1033.75  Plant  location  adjustments  for 
producer  milk  and  nonpool  milk. 

1033.76  Payments  by  a  handler  operating  a 
partially  regulated  distributing  plant. 

1033.77  Adjustment  of  accounts. 

1033.78  Charges  on  overdue  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1033.85  Assessment  for  order 
administration. 

1033.86  Deduction  for  marketing  services. 

Authority:  7  U.S.C.  601-674. 

Subpart— Order  Regulating  Handling 
General  Provisioiis 

§  1 033.1    General  provistons. 

The  terms,  definitions,  and  provisions 
in  part  1000  of  this  chapter  apply  to  and 
are  hereby  made  a  part  of  this  order.  In 
this  part  1033,  all  references  to  sections 
in  part  1000  refer  to  part  1000  of  this 
chapter. 
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Definitioiis 

§  1 033.2    Mideast  marketing  area. 

The  marketing  area  means  all  territory 
within  the  bounds  of  the  following 
states  and  political  subdivisions, 
including  all  piers,  docks,  and  wharves 
connected  therewith  and  all  craft 
moored  thereat,  and  all  territory 
occupied  by  government  (municipal, 
State,  or  Federal)  reservations, 
installations,  institutions,  iir  other 
similar  establishments  if  any  part 
thereof  is  within  any  of  the  listed  states 
or  political  subdivisions: 

Ohio 

The  townships  of  Woodville  and  Madison 
in  Sandusky  County  and  all  other  counties  in 
Ohio  except  Erie,  Huron,  and  Ottawa. 

Indiana  Counties 

Adams,  Allen.  Bartholomew,  Benton. 
Blackford,  Boone,  Brown,  Carroll,  Cass,  Clay, 
Ciinlon.  Dearborn,  Decatur,  De  Kalb, 
Delaware,  Elkhart.  Fayette,  Fountain, 
Franklin,  Fulton,  Grant,  Hamilton.  Hancock, 
Hendricks.  Henry,  Howard,  Huntington, 
iackson.  Jasper.  Fay.  Jefferson,  Jennings, 
Johnson.  Kosciusko,  Lagrange,  Lake,  La  Porte. 
Lawrence,  Madison,  Marion,  Marshall, 
Miami,  Monroe,  Montgomery,  Morgan, 
Newton,  Noble,  Ohio,  Owen,  Parke,  Porter, 
Pula.ski,  Putnam,  Randolph,  Ripley,  Rush, 
Shelby,  St.  Joseph.  Starke,  Steuben, 
.Switzerland,  Tippecanoe,  Tipton,  Union, 
Vermillion,  Vigo,  Wabash,  Walren,  Wayne, 
Wells.  White,  and  Whitley. 

Kentucky  Counties 

Boone,  Boyd,  Bracken,  Campbell,  Floyd, 
Grant,  Greenup,  Harrison,  Johnson,  Kenton, 
Lawrence,  L«wis,  Magoffin,  Martin,  Mason, 
Pendleton,  Pike,  and  Robertson. 

Michigan  Counties 

All  counties  except  Delta,  Dickinson, 
Gogebic,  Iron,  Menominee,  and  Ontonagon. 

Pennsylvania  Counties 

Allegheny,  Armstrong.  Beaver,  Butler, 
Crawford,  Erie.  Fayette,  Greene,  Lawrence, 
Mercer,  Venango,  and  Washington. 

In  Clarion  County  only  the  townships  of 
Ashland,  Beaver,  Licking.  Madison,  Perry, 
Piney,  Richland,  Salem,  and  Toby. 

All  of  Westmoreland  County  except  the 
townships  of  Cook,  Donegal,  Fairfield, 
Ligonier,  and  St.  Clair,  and  the  boroughs  of 
Bolivar,  Donegal,  Ligonier,  New  Florence, 
and  Seweird. 

West  Virginia  Counties 

Barbour,  Boone.  Brooke,  Cabell,  Calhoun, 
Doddridge,  Fayette.  Gilmer,  Hancock, 
Harrison,  Jackson,  Kanawha,  Lewis,  Lincoln, 
Logan,  Marion,  Marshall,  Mason,  Mingo, 
Monongalia,  Ohio,  Pleasants,  Preston, 
Putnam,  Raleigh,  Randolph,  Ritchie,  Roane, 
Taylor,  Tucker,  Tyler,  Upshur,  Wayne, 
Wetzel,  Wirt,  Wood,  and  Wyoming. 

§1033.3    Route  disposition. 

See  §  1000.3. 


§1033.4    Plant 

See  §  1000.4. 

§  1 033.5    Distributing  plant 
See  §  1000.5. 

§1033.6    Supply  plant 
See  §  1000.6. 

§1033.7    Pool  plant 

Pool  plant  means  a  plant,  imit  of 
plants,  or  a  system  of  plants  as  specified 
in  paragraphs  (a)  through  (f)  of  this 
section,  but  excluding  a  plant  specified 
in  paragraph  (h)  of  this  section.  The 
pooling  standards  described  in 
paragraphs  (c)  through  (f)  of  this  section 
are  subject  to  modification  pursuant  to 
paragraph  (g)  of  this  section: 

(a)  A  distributing  plant,  other  than  a 
plant  qualified  as  a  pool  plant  pursuant 
to  paragraph  (b)  of  this  section  or 
section  7(b)  of  any  other  Federal  milk 
order,  bom  which  during  the  month  30 
percent  or  more  of  the  total  quantity  of 
fluid  milk  products  physically  received 
at  the  plant  (excluding  concentrated 
milk  received  from  another  plant  by 
agreement  for  other  than  Class  I  use)  are 
disposed  of  as  route  disposition  or  are 
transferred  in  the  form  of  packaged  fluid 
milk  products  to  other  distributing 
plants.  At  least  25  percent  of  such  route 
disposition  and  transfers  must  be  to 
outlets  in  the  marketing  area. 

(b)  Any  distributing  plant  located  in 
the  marketing  area  which  during  the 
month  processed  at  least  30  percent  of 
the  total  quantity  of  fluid  milk  products 
physically  received  at  the  plant 
(excluding  concentrated  milk  received 
from  another  plant  by  agreement  for 
other  than  Class  I  use)  into  ultra- 
pasteurized  or  aseptically-processed 
fluid  milk  products. 

(c)  A  supply  plant  from  which  the 
quantity  of  bulk  fluid  milk  products 
shipped  to,  received  at,  and  physically 
imloaded  into  plants  described  in 
paragraph  (a)  or  (b)  of  this  section  as  a 
percent  of  the  Grade  A  milk  received  at 
the  plant  from  dairy  farmers  (except 
dairy  fanners  described  in  §  1033.12(b)) 
and  handlers  described  in  §  1033.9(c),  as 
reported  in  §  1033.30(a),  is  not  less  than 
30  percent  of  the  milk  received  from 
dairy  farmers,  including  nulk  diverted 
pursuant  to  §  1033.13,  subject  to  the 
following  conditions: 

(1)  Qualifying  shipments  pursuant  to 
this  paragraph  may  be  made  to  the 
following  plants,  except  whenever  the 
authority  provided  in  paragraph  (g)  of 
this  section  is  applied  to  increase  the 
shipping  requirements  specified  in  this 
section,  only  shipments  to  pool  plants 
described  in  §  1033.7(a)  and  (b),  shall 
count  as  qualifying  shipments  for  the 


purpose  of  meeting  the  increased 
shipments: 

(i)  Pool  plants  described  in  §  1033.7(a) 
and  (b); 

(ii)  Plants  of  producer-handlers; 

(iii)  Partially  regulated  distributing 
plants,  except  that  credit  for  such 
shipments  shall  be  limited  to  the 
amount  of  such  milk  classified  as  Class 
I  at  the  transferee  plant;  and 

(iv)  Distributing  plants  fully  regulated 
imder  other  Federal  orders,  except  that 
credit  for  transfers  to  such  plants  shall, 
be  limited  to  the  quantity  shipped  to 
pool  distributing  plants  during  the 
month.  Qualifying  transfers  to  other 
order  plants  shall  not  include  transfers 
made  on  the  basis  of  agreed-upon  Class 
n,  Class  in,  or  Class  IV  utilization. 

(2)  The  operator  of  a  supply  plant  may 
include  deliveries  to  pool  distributing 
plants  directly  from  farms  of  producers 
pursuant  to  §  1033.13(c)  as  up  to  90 
percent  of  the  supply  plant's  qualifying 
shipments. 

(3)  Concentrated  milk  transferred 
from  the  supply  plant  to  a  distributing 
plant  for  an  agreed-upon  use  other  than 
Class  I  shall  be  excluded  bom  the 
supply  plant's  shipments  in  computing 
the  supply  plant's  shipping  percentage. 

(4)  A  supply  plant  that  meets  the 
shipping  requirements  of  this  paragraph 
during  each  of  the  immediately 
preceding  months  of  September  through 
February  shall  be  a  pool  plant  during 
the  following  months  of  March  through 
August  imless  the  milk  received  at  the 
plant  fails  to  meet  the  requirements  of 

a  duly  constituted  regulatory  agency, 
the  plant  fails  to  meet  a  shipping 
requirement  instituted  pursuant  to 
paragraph  (g)  of  this  section,  or  the  plant 
operator  requests  nonpool  status  for  the 
plant.  Such  nonpool  status  shall  be 
effective  on  the  first  day  of  the  month 
following  the  receipt  of  such  request 
and  thereafter  imtil  the  plant  again 
qualifies  as  a  pool  plant  on  the  basis  of 
its  deliveries  to  a  pool  distributing 
plant(s).  The  automatic  pool 
qualification  of  a  plant  can  be  waived  if 
the  handler  or  cooperative  requests  in 
writing  to  the  market  administrator  the 
nonpool  status  of  such  plant.  The 
request  must  be  made  prior  to  the 
beginning  of  any  month  during  the 
March  through  August  period.  The  plant 
shall  be  a  nonpool  plant  for  such  month 
and  thereafter  imtil  it  requalifies  imder 
paragraph  (c)  of  this  section  on  the  basis 
of  actu^  shipments  therefrom.  To 
requalify  as  a  pool  plant  imder 
paragraph  (d),  (e)  or  (f)  of  diis  section, 
such  plant  must  first  have  met  the 
percentage  shipping  requirements  of 
paragraph  (c)  of  this  section  for  6 
consecutive  months. 
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(5)  A  supply  plant  that  does  not  meet 
the  minimiiTn  delivery  requirements 
specified  in  this  paragraph  to  qualify  for 
pool  sta+^is  in  the  cjirer*  mnnth 
because  a  distributing  plant  to  which 
the  supply  plant  delivered  its  fluid  milk 
products  during  such  month  failed  to 
qualify  as  a  pool  plant  pursuant  to 
paragraph  (a)  or  (b)  of  this  section  shall 
continue  to  be  a  pool  plant  for  the 
current  month  if  such  supply  plant 
qualified  as  a  pool  plant  in  the  3 
immediately  preceding  months. 

(d)  A  plant  operated  by  a  cooperative 
association  if,  during  the  month,  30 
percent  or  more  of  the  producer  milk  of 
members  of  the  association  is  delivered 
to  a  distributing  pool  plant(s)  or  to  a 
nonpool  plant(s),  and  classification 
other  than  Class  I  is  not  requested. 
Deliveries  for  qualification  purposes 
may  be  made  directly  from  the  farm  or 
by  transfer  from  such  association's 
plant,  subject  to  the  following 
conditions: 

(1)  The  cooperative  requests  pool 
status  for  such  plant; 

(2)  The  30-percent  delivery 
requirement  may  be  met  for  the  current 
month  or  it  may  be  met  on  the  basis  of 
deliveries  during  the  preceding  12- 
month  period  ending  with  the  current 
month; 

(3)  The  plant  is  approved  by  a  duly 
constituted  regulatory  authority  to 
handle  milk  for  fluid  consumption;  and 

(4)  The  plant  does  not  qualify  as  a 
pool  plant  under  paragraph  (a),  (b),  or 
(c)  of  this  sectioa  or  under  the  similar 
provisions  of  another  Federal  order 
applicable  to  a  distributing  plant  or 
supply  plant. 

(e)  A  plant  located  inside  the 
marketing  area  which  has  been  a  pool 
plant  imder  this  order  or  its  predecessor 
orders  for  twelve  consecutive  months, 
but  is  not  otherwise  qualified  imder  this 
paragraph,  if  it  has  a  marketing 
agreement  with  a  cooperative 
association  and  it  fulfills  the  following 
conditions: 

(1)  The  aggregate  monthly  quantity 
supplied  by  all  parties  to  such  an 
agreement  as  a  percentage  of  the 
producer  milk  receipts  included  in  the 
unit  diuing  the  month  is  not  less  than 
35  percent;  and 

(2)  Shipments  for  qualification 
purposes  shall  include  both  transfers 
frtim  supply  plants  to  plants  described 
in  paragraph  (c)(1)  of  diis  section,  and 
deliveries  made  direct  from  the  farm  to 
plants  qualified  under  paragraph  (a)  of 
this  section. 

(f)  A  system  of  supply  plants  may 
qualify  for  pooling  if  2  or  more  plants 
operated  by  one  or  more  handlers  meet 
the  applicable  percentage  requirements 
of  paragraph  (c)  of  this  section  in  the 


same  manner  as  a  single  plant  subject  to 
the  following  additional  requirements: 

(1)  Each  plant  in  the  system  is  located 
within  the  mirkeHns  t*?*)  or  was  a  pool 
supply  plant  for  each  of  the  3  months 
immediately  preceding  the  effective 
date  of  this  paragraph  so  long  as  it 
continues  to  maintain  pool  status. 
Cooperative  associations  may  not  use 
shipments  pursuant  to  §  1033.9(c)  to 
qualify  plants  located  outside  the 
marketing  area; 

(2)  A  written  notification  to  the 
market  administrator  listing  the  plants 
to  be  included  in  the  system  and  the 
handler  that  is  responsible  for  meeting 
the  performance  requirements  of  this 
paragraph  under  a  marketing  agreement 
certified  to  the  market  administrator  by 
the  designated  handler  and  any  others 
included  in  the  system,  and  the  period 
during  which  such  consideration  shall 
apply.  Such  notice,  and  notice  of  any 
change  in  designation,  shall  be 
furnished  on  or  before  the  5th  working 
day  following  the  month  to  which  the 
notice  applies.  The  listed  plants 
included  in  the  system  shall  also  be  in 
the  sequence  in  which  they  shall  qualify 
for  pool  plant  status  based  on  the 
mininiiim  deUveries  required.  If  the 
deliveries  made  are  insufficient  to 
qualify  the  entire  system  for  pooling,  the 
last  listed  plant  shall  be  excluded  from 
the  system,  followed  by  the  plant  next- 
to-last  on  the  list,  and  continuing  in  this 
sequence  until  remaining  listed  plants 
have  met  the  minimum  shipping 
requirements;  and 

(3)  Each  plant  that  qualifies  as  a  pool 
plant  within  a  system  shall  continue 
each  month  as  a  plant  in  the  system 
unless  the  plant  subsequently  fails  to 
qualify  for  pooling,  or  the  responsible 
handler  submits  a  written  notification  to 
the  market  administrator  prior  to  the 
first  day  of  the  month  that  the  plant  is 
to  be  deleted  frt}m  the  system,  or  that 
the  system  is  to  be  discontinued.  In  any 
monUi  of  March  through  August,  a 
system  shall  not  contain  any  plant 
which  was  not  qualified  imder  this 
paragraph,  either  individually  or  as  a 
member  of  a  system,  dvuing  the 
previous  September  through  February. 

(g)  The  applicable  shipping 
percentages  of  paragraphs  (c)  through  (f) 
of  this  section  may  be  increased  or 
decreased  by  the  market  administrator  if 
the  market  administrator  finds  that  such 
adjustment  is  necessary  to  encourage 
needed  shipments  or  to  prevent 
uneconomic  shipments.  Before  making 
such  a  finding,  the  market  administrator 
shall  investigate  the  need  for  adjustment 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  parties  if  the  request  is  made 
in  writing  at  least  15  days  prior  to  the 


month  for  which  the  requested  revision 
is  desired  effective.  If  the  investigation 
shows  that  an  adjustment  of  the 
shipping  7'9rr>;ntige<!  "i.igb*  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  an 
adjustment  is  being  considered  and 
invite  data,  views  and  argimients.  Any 
decision  to  revise  an  applicable 
shipping  percentage  must  be  issued  in 
writing  at  least  one  day  before  the 
effective  date. 

(h)  The  term  pool  plant  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  as  defined 
under  any  Federal  order; 

(2)  An  exempt  plant  as  defined  in 
§  1000.8(e); 

(3)  A  plant  located  within  the 
marketing  area  and  qualified  pursuant 
to  paragraph  (a)  of  this  section  that 
meets  the  pooling  requirements  of 
another  Federal  order,  and  frt)m  which 
more  than  50  percent  of  its  route 
disposition  has  been  in  the  other 
Federal  order  marketing  area  for  3 
consecutive  months; 

(4)  A  plant  located  outside  any 
Federal  order  marketing  area  and 
qualified  pursuant  to  paragraph  (a)  of 
this  section  that  meets  the  pooling 
reqiiirements  of  another  Federal  order 
and  has  had  greater  route  disposition  in 
such  other  Federal  order's  marketing 
area  for  3  consecutive  months; 

(5)  A  plant  located  in  another  Federal 
order  marketing  area  and  qualified 
pursuant  to  paragraph  (a)  of  this  section 
that  meets  the  pooling  requirements  of 
such  other  Federal  order  and  does  not 
have  a  majority  of  its  route  distribution 
in  this  marketing  area  for  3  consecutive 
months  or  if  the  plant  is  required  to  be 
regulated  under  such  other  Federal 
order  without  regard  to  its  route 
disposition  in  any  other  Federal  order 
marketing  area; 

(6)  A  plant  qualified  pursuant  to 
paragraph  (c)  of  this  section  that  also 
meets  the  pooling  requirements  of 
another  Federal  order  and  from  which 
greater  qualifying  shipments  are  made 
to  plants  regiUated  under  the  other 
Federal  order  than  are  made  to  plants 
regulated  imder  this  order,  or  the  plant 
has  automatic  pooling  status  under  the 
other  Federal  order;  and 

(7)  That  portion  of  a  regulated  plant 
designated  as  a  nonpool  plant  that  is 
physically  separate  and  operated 
separately  from  the  pool  portion  of  such 
plant.  The  designation  of  a  portion  of  a 
regulated  plant  as  a  nonpool  plant  must 
be  requested  in  advance  and  in  writing 
by  the  handler  and  must  be  approved  by 
the  market  administrator. 

(i)  Any  plant  that  qualifies  as  a  pool 
plant  in  each  of  the  immediately 
preceding  3  months  pursuant  to 
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paragraph  (a)  of  this  section  or  the 
shipping  percentages  in  paragraph  (c)  of 
this  section  that  is  unable  to  meet  such 
performance  standards  for  the  current 
month  because  of  imavoidable 
circumstances  determined  by  the  market 
administrator  to  be  beyond  the  control 
of  the  handler  operating  the  plant,  such 
as  a  natural  disaster  (ice  storm,  wind 
storm,  flood),  fire,  breakdown  of 
equipment,  or  work  stoppage,  shall  be 
considered  to  have  met  the  minimum 
performance  standards  during  the 
period  of  such  unavoidable 
circumstances,  but  such  relief  shall  not 
be  granted  for  more  than  2  consecutive 
months. 

§1033.8    Nonpool  plant 
See  §1000.8. 

§1033.9    Handler. 
See  §  1000.9. 

§1033.10    Producar-handlar. 

Producer-handler  means  a  person 
who: 

(a)  Operates  a  dairy  farm  and  a 
distributing  plant  from  which  there  is 
route  disposition  in  the  marketing  area 
during  the  month; 

(b)  Receives  fluid  milk  from  own  farm 
production  or  that  is  fully  subject  to  the 
pricing  and  pooling  provisions  of  this  or 
any  other  Federal  order; 

(c)  Receives  at  its  plant  or  acquires  for 
route  disposition  no  more  than  150,000 
poimds  of  fluid  milk  products  from 
handlers  fully  regulated  under  any 
Federal  order.  TWs  limitation  shall  not 
apply  if  the  producer-handler's  own 
farm  production  is  less  than  150,000 
pounds  during  the  month; 

(d)  Disposes  of  no  other  source  milk 
as  Class  I  milk  except  by  increasing  the 
nonfat  milk  solids  content  of  the  fluid 
milk  products;  and 

(e)  Provides  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  animals  and 
other  resources  necessary  to  produce  all 
Class  I  milk  handled  (excluding  receipts 
from  handlers  fully  regulated  imder  any 
Federal  order)  and  the  processing  and 
packaging  operations  are  the  producer- 
handler's  own  enterprise  and  at  its  own 
risk. 

§1033.11    [Reserved] 

§1033.12    Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  producer  means  any 
person  who  produces  milk  approved  by 
a  duly  constituted  regulatory  agency  for 
fluid  consumption  as  Grade  A  milk  and 
whose  milk  is: 

(1)  Received  at  a  pool  plant  directly 
from  the  producer  or  diverted  by  the 


plant  operator  in  accordance  with 
§  1033.13;  or 

(2)  Received  by  a  handler  described  in 
§  1033.9(c). 

(b)  Producer  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  Federal  order; 

(2)  A  dairy  farmer  whose  milk  is 
received  at  an  exempt  plant,  excluding 
producer  milk  diverted  to  the  exempt 
plant  pursuant  to  §  1033.13(d); 

(3)  A  dairy  farmer  whose  milk  is 
received  by  diversion  at  a  pool  plant 
from  a  handler  regulated  imder  another 
Federal  order  if  the  other  Federal  order 
designates  the  dairy  farmer  as  a 
producer  under  that  order  and  that  milk 
is  allocated  by  request  to  a  utilization 
other  than  Class  I;  and 

(4)  A  dairy  farmer  whose  milk  is 
reported  as  diverted  to  a  plant  fully 
regulated  under  another  Federal  order 
vdth  respect  to  that  portion  of  the  milk 
so  diverted  that  is  assigned  to  Class  I 
under  the  provisions  of  such  other 
order. 

§1033.13    Producer  milk. 

Producer  milk  means  the  skim  milk 
(or  the  skim  equivalent  of  components 
of  skim  milk),  including  nonfat 
components,  and  butterfat  in  milk  of  a 
producer  that  is: 

(a)  Received  by  the  operator  of  a  pool 
plant  directly  from  a  producer  or  a 
handler  described  in  §  1000.9(c).  All 
milk  received  pursuant  to  this 
paragraph  shall  be  priced  at  the  location 
of  the  plant  where  it  is  first  physically 
received; 

(b)  Received  by  a  handler  described  in 
§  1000.9(c)  in  excess  of  the  quantity 
delivered  to  pool  plants; 

(c)  Diverted  by  a  pool  plant  operator 
to  another  pool  plant.  Milk  so  diverted 
shall  be  priced  at  the  location  of  the 
plant  to  which  diverted;  or 

(d)  Diverted  by  the  operator  of  a  pool 
plant  or  by  a  cooperative  association 
described  in  §  1033.9(c)  to  a  nonpool 
plant,  subject  to  the  following 
conditions: 

(1)  Milk  of  a  dairy  farmer  shall  not  be 
eligible  for  diversion  imtil  milk  of  such 
dairy  farmer  has  been  physically 
received  as  producer  milk  at  a  pool 
plant  and  the  dairy  farmer  has 
continuously  retained  producer  status 
since  that  time.  If  a  dairy  farmer  loses 
producer  status  under  this  order  (except 
as  a  result  of  a  temporary  loss  of  Grade 
A  approval),  the  dairy  farmer's  milk 
shall  not  be  eligible  for  diversion  until 
milk  of  the  dairy  farmer  has  been 
physically  received  as  producer  milk  at 
a  poolplant; 

(2)  The  equivalent  of  at  least  one  day's 
production  is  caused  by  the  handler  to 
be  physically  received  at  a  pool  plant  in 


each  of  the  months  of  September 
through  November; 

(3)  Of  the  total  quantity  of  producer 
milk  received  during  the  month 
(including  diversions  but  excluding  the 
quantity  of  producer  milk  received  from 
a  handler  described  in  §  1000.9(c)),  the 
handler  diverted  to  nonpool  plants  not 
more  than  60  percent  during  the  months 
of  September  through  February; 

(4)  Diverted  milk  shall  be  priced  at 
the  location  of  the  plant  to  which 
diverted; 

(5)  Any  milk  diverted  in  excess  of  the 
limits  set  forth  in  paragraph  (d)(3)  of 
this  section  shall  not  be  producer  milk. 
The  diverting  handler  shall  designate 
the  dairy  farmer  deliveries  that  shall  not 
be  producer  milk.  If  the  handler  fails  to 
designate  the  dairy  farmer  deliveries 
which  are  ineligible,  producer  milk 
status  shall  be  forfeited  with  respect  to 
all  milk  diverted  to  nonpool  plants  by 
such  handler;  and 

(6)  The  debvery  day  requirements  and 
the  diversion  percentages  in  paragraphs 
(d)(2)  and  (d)(3)  of  this  section  may  be 
increased  or  decreased  by  the  market 
administrator  if  the  market 
administrator  finds  that  such  revision  is 
necessary  to  assure  orderly  marketing 
and  efficient  handling  of  milk  in  the 
marketing  area.  Before  making  such  a 
finding,  Ae  market  administrator  shall 
investigate  the  need  for  the  revision 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  persons  if  the  request  is  made 
in  writing  at  least  15  days  prior  to  the 
month  for  which  the  requested  revision 
is  desired  effective.  If  the  investigation 
shows  that  a  revision  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  the 
revision  is  being  considered  and 
inviting  written  data,  views,  and 
arguments.  Any  decision  to  revise  an 
applicable  percentage  must  be  issued  in 
writing  at  least  one  day  before  the 
effective  date. 

§1033.14    Other  source  milk. 

See  §  1000.14. 
§1033.15    Fluid  milk  products. 

See  §  1000.15. 
§  1033.16    Fluid  cream  product 

See  §  1000.16. 
§1033.17    [Reserved] 
§1033.18    Cooperative  association. 

See  §1000.18. 

§  1 033.1 9    Commercial  food  processing 
establishment 

See  §  1000.19. 


Federal  Register / Vol.  64,  No.  63 /Friday,  April  2,  1999 /Proposed  Rules 


16265 


Handler  Reports 


§1033.30 
utilization. 


Fteports  of  receipts  and 


Each  handler  shall  report  monthly  so 
that  the  market  administrator's  office 
receives  the  report  on  or  before  the  7th 
day  after  the  end  of  the  month,  in  the 
detail  and  on  the  prescribed  forms,  as 
follows: 

(a)  Each  handler  that  operates  a  pool 
plant  pursuant  to  §  1033.7  shall  report 
for  each  of  its  operations  the  following 
information: 

(1)  Product  poimds,  poimds  of 
butterfat,  pounds  of  protein,  pounds  of 
solids-not-fat  other  than  protein  (other 
solids),  and  the  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1000.50(p), 
contained  in  or  represented  by: 

(i)  Receipts  of  producer  miUe, 
including  producer  milk  diverted  by  the 
reporting  handler,  from  sources  other 
than  handlers  described  in  §  1000.9(c); 
and 

(ii)  Receipts  of  milk  from  handlers 
described  in  §  1000.9(c); 

(2)  Product  pounds  and  pounds  of 
butterfat  contained  in: 

(i)  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  from  other 
pool  plants; 
(ii)  Receipts  of  other  source  milk;  and 
(iii)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  bulk  fluid  cream  products; 

(3)  The  utilization  or  disposition  of  all 
milk  and  milk  products  required  to  be 
reported  pursuant  to  this  paragraph;  and 

14)  Such  other  information  with 
respect  to  the  receipts  and  utilization  of 
skim  milk,  butterfat,  milk  protein,  other 
nonfat  solids,  and  somatic  cell 
information  as  the  market  administrator 
may  prescribe. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been 
fully  regulated  shall  be  reported  in  lieu 
of  producer  milk.  The  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 

(c)  Each  handler  described  in 
§  1000.9(c)  shall  report: 

(1)  The  product  poimds,  poimds  of 
butterfat,  poimds  of  protein,  pounds  of 
solids-not-fat  other  than  protein  (other 
solids),  and  the  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1000. 50(p), 
contained  in  receipts  of  milk  from 
producers;  and 

(2)  The  utiUzation  or  disposition  of 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 


shall  report  with  respect  to  its  receipts 
and  utilization  of  milk  and  milk 
products  in  such  manner  as  the  market 
administrator  may  prescribe. 

§1033^1    Payroll  reports. 

(a)  On  or  before  the  22nd  day  after  the 
end  of  each  month,  each  handler  that 
operates  a  pool  plant  pursuant  to 

§  1033.7  and  each  handler  described  in 
§  1000.9(c)  shall  report  to  the  market 
administrator  its  producer  payroll  for 
the  month,  in  the  detail  prescribed  by 
the  market  administrator,  showing  for 
each  producer  the  information 
described  in  §  1033.73(e). 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  pa)n]ient  pursuant  to 

§  1000.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for 
reports  required  by  paragraph  (a)  of  this 
section. 

§1033.32    Other  reports. 

In  addition  to  the  reports  required 
pursuant  to  §§  1033.30  and  1033.31, 
each  handler  shall  report  any 
information  the  market  administrator 
deems  necessary  to  verify  or  establish 
each  handler's  obligation  under  the 
order. 

Classification  of  Nfilk 

§1033.40    Classes  of  utilization. 

See  §  1000.40. 

§1033.41    [Reserved] 

§1033.42    Classification  of  transfers  and 
diversions. 

See  §  1000.42. 

§1033.43    Genefai  classification  rules. 
See  §  1000.43. 

§  1 033.44    Classification  of  producer  milit. 
See  §  1000.44. 

§  1 033.45    IMaricet  administrator's  reports 
and  announcements  concerning 
classification. 

See  §  1000.45. 

Gass  Prices 

§  1 033.50    Class  prices,  component  prices, 
and  advanced  pricing  factors. 
See  §1000.50. 

§  1 033.51    Class  I  differential  and  price. 

The  Class  I  differential  shall  be  the 
differential  established  for  Cuyahoga 
County,  Ohio  which  is  reported  in 
§  1000.52.  The  Class  I  price  shall  be  the 
price  computed  pursuant  to  §  1000.50(a) 
for  Cuyahoga  County,  Ohio. 

§  1033.52    Adjusted  Class  I  differentials. 
See  §  1000.52. 


§  1 033.53    Announcement  of  class  prices, 
component  prices,  and  advanced  pricing 
factors. 

See  §  1000.53. 

§1033.54    Equivalent  price. 
See  §  1000.54. 

Producer  Price  Difierential 

§  1 033.60    Handler's  value  of  milk. 

For  the  purpose  of  computing  a 
handler's  obligation  for  producer  milk, 
the  market  administrator  shall 
determine  for  each  month  the  value  of 
milk  of  each  handler  with  respect  to 
each  of  the  handler's  pool  plants  and  of 
each  handler  described  in  §  1000.9(c) 
with  respect  to  milk  that  was  not 
received  at  a  pool  plant  by  adding  the 
amounts  computed  in  paragraphs  (a) 
through  (i)  of  this  section  and 
subtracting  from  that  total  amount  the 
value  computed  in  paragraph  (j)  of  this 
section.  Unless  otherwise  specified,  the 
skim  milk,  butterfat,  and  the  combined 
pounds  of  skim  milk  and  butterfat 
referred  to  in  this  section  shall  result 
frt)m  the  steps  set  forth  in  §  1000.44(a), 
(b),  and  (c),  respectively,  and  the  nonfat 
components  of  producer  milk  in  each 
class  shall  be  based  upon  the  proportion 
of  such  components  in  producer  skim 
milk.  Receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  Federal  order  under 
§  1000.76(a)(4)  or  (d)  shall  be  excluded 
from  pricing  imder  this  section. 

(a)  Class  lvalue. 

(1)  Multiply  the  pounds  of  skim  milk 
in  Class  I  by  the  Class  I  skim  milk  price; 
and 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  I  by  the  Class  I  butterfat  price. 

(b)  Class  n  value. 

(1)  Multiply  the  pounds  of  nonfat 
solids  in  Class  n  skim  milk  by  the  Class 
n  nonfat  solids  price;  and 

(2)  Add  an  amount  obtained  by 
multipl)ang  the  pounds  of  butterfat  in 
Class  n  times  the  Class  II  butterfat  price. 

(c)  Class  III  value. 

(1)  Multiply  the  pounds  of  protein  in 
Class  m  skim  milk  by  the  protein  price; 

(2)  Add  an  amoimt  obtained  by 
multiplying  the  pounds  of  other  solids 
in  Class  III  skim  milk  by  the  other  solids 
price;  and 

(3)  Add  an  amount  obtained  by 
multiplying  the  poimds  of  butterfat  in 
Class  III  by  the  butterfat  price. 

(d)  Class  rV  value. 

(1)  Multiply  the  pounds  of  nonfat 
solids  in  Class  IV  skim  milk  by  the 
nonfat  solids  price;  and 

(2)  Add  an  amoimt  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  rV  by  the  butterfat  price. 
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(e)  Compute  an  adjustment  for  the 
somatic  cell  content  of  producer  milk  by 
multiplying  the  values  reported 
pursuant  to  §  1033.30(a)(1)  and  (c)(1)  by 
the  percentage  of  total  producer  milk 
allocated  to  Class  II.  Class  HI,  and  Class 
IV  pursuant  to  §  1000.44(c); 

(t)  Multiply  the  pounds  of  skim  milk 
and  butterfat  overage  assigned  to  each 
class  pursuant  to  §  1000.44(a)(ll)  and 
the  corresponding  step  of  §  1000.44(b) 
by  the  skim  milk  prices  and  butterfat 
prices  applicable  to  each  class. 

(g)  Multiply  the  difference  between 
the  current  month's  Class  I,  II,  or  III 
price,  as  the  case  may  be,  and  the  Class 
rV  price  for  the  preceding  month  by  the 
himdredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I,  II,  or 
III,  respectively,  pursujmt  to 
§  1000.44(a)(7)  and  the  corresponding 
step  of  §  1000.44(b); 

(n)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  and  the  Class 
IV  price  by  the  hundredweight  of  skim 
milk  and  butterfat  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(3)(i)  through 
(vi)  and  the  corresponding  step  of 
§  1000.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  a  plant 
regulated  under  other  Federal  orders 
and  bulk  concentrated  fluid  milk 
products  from  pool  plants,  plants 
regulated  under  other  Federal  orders, 
and  uiuegulated  supply  plants. 

(i)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  and  the  Class  III 
price  by  the  pounds  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and 
§  1000.44(a)(3)(i)  and  the  corresponding 
step  of  §  1000.44(b)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 

(j)  For  reconstituted  milk  made  from 
receipts  of  nonfluid  milk  products, 
multiply  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  fV  price)  by  the 


hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  piursuant  to 
§  1000.43(d). 


§  1 033.61    Computation  of  producer  price 
differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  1033.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  aforementioned 
conditions,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1033.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1033.30; 

(b)  Subtract  the  total  values  obtained 
by  multiplying  each  handler's  total 
pounds  of  protein,  other  solids,  and 
butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
pursuant  to  §  1033.60  by  the  protein 
price,  the  other  solids  price,  and  the 
butterfat  price,  respectively,  and  the 
total  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1033.30(a)(1) 
and  (c)(1); 

(c)  Add  an  amount  equal  to  the  sum 
of  the  location  adjustments  computed 
pursuant  to  §1033.75; 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  imobligated  balance 
in  the  producer-settlement  fund; 

(e)  Divide  the  resulting  amoimt  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1033.60(1);  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shedl  be  known 
as  the  producer  price  differential  for  the 
month. 

§  1 033.62    Announcement  of  producer 
prices. 

On  or  before  the  13th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  aimounce  publicly 
the  following  prices  and  information: 

(a)  The  producer  price  differential; 

(b)  The  protein  price; 

(c)  The  nonfat  solids  price; 


(d)  The  other  solids  price; 

(e)  The  butterfat  price; 

(f)  The  somatic  cell  adjustment  rate; 

(g)  The  average  butterfat,  protein, 
nonfat  solids,  and  other  solids  content 
of  producer  milk;  and 

(n)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  III 
price  and  the  producer  price 
differential. 


Payments  for  Milk 

§  1 033.70    Producer-settlement  fund. 

See  §  1000.70. 

§  1 033.71    Paynwnts  to  the  producer- 
settlement  fund. 

Each  handler  shall  make  payment  to 
the  producer-settlement  fund  in  a 
manner  that  provides  receipt  of  the 
funds  by  the  market  administrator  no 
later  than  the  15th  day  after  the  end  of 
the  month  (except  as  provided  in 
§  1000.90).  Payment  shall  be  the 
amount,  if  any,  by  which  the  amount 
specified  in  paragraph  (a)  of  this  section 
exceeds  the  amount  specified  in 
paragraph  (b)  of  this  section: 

(a)  The  total  value  of  milk  to  the 
handler  for  the  month  as  determined 
pursuant  to  §  1033.60. 

(b)  The  sum  of: 

(1)  An  amount  obtained  by 
multiplying  the  total  himdredweight  of 
producer  milk  as  determined  pursuant 
to  §  1000.44(c)  by  the  producer  price 
differential  as  adjusted  pursuant  to 
§1033.75; 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butterfat  prices,  respectively; 

(3)  The  total  value  of  the  somatic  cell 
adjustment  to  producer  milk;  and 

(4)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1033. 60(i)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1033.75  for  the 
location  of  the  plant  from  which 
received. 

§  1 033.72    Payments  from  the  producer- 
settlement  fund. 

No  later  than  the  16th  day  after  the 
end  of  each  month  (except  as  provided 
in  §  1000.90),  the  market  administrator 
shall  pay  to  each  handler  the  amount,  if 
any,  by  which  the  amoimt  computed 
pursuant  to  §  1033.71(b)  exceeds  the 
amount  computed  pursuant  to 
§  1033.71(a).  If,  at  such  time,  the  balance 
in  the  producer-settlement  fund  is 
insufficient  to  make  all  payments 
pursuant  to  this  section,  the  market 
administrator  shall  reduce  uniformly 
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such  pajonents  and  shall  complete  the 
pajonents  as  soon  as  the  funds  are 
available. 

§  1 033.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Each  handler  shall  pay  each 
producer  for  producer  milk  for  which 
payment  is  not  made  to  a  cooperative 
association  pursuant  to  paragraph  (b)  of 
this  section,  as  follows: 

(1)  Partial  payment.  For  each 
producer  who  has  not  discontinued 
shipments  as  of  the  date  of  this  partial 
payment,  payment  shall  be  made  so  that 
it  is  received  by  each  producer  on  or 
before  the  26th  day  of  the  month  (except 
as  provided  in  §  1000.90)  for  milk 
received  during  the  first  15  days  of  the 
month  from  the  producer  at  not  less 
than  the  lowest  annoimced  class  price 
for  the  preceding  month,  less  proper 
deductions  authorized  in  writing  by  the 
producer. 

(2)  Final  payment.  For  milk  received 
during  the  month,  payment  shall  be 
made  so  that  it  is  received  by  each 
producer  no  later  than  the  17th  day  after 
the  end  of  the  month  (except  as 
provided  in  §  1000.90]  in  an  amount 
equal  to  not  less  than  the  sxan  of: 

(i)  The  hundredweight  of  producer 
milk  received  times  the  producer  price 
differential  for  the  month  as  adjusted 
pursuant  to  §  1033.75; 

(ii)  The  poimds  of  butter&t  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  poimds  of  other  solids 
received  times  the  other  solids  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month; 

(vi)  Less  any  pajonent  made  pursuant 
to  paragraph  (a)(1)  of  this  section; 

(vii)  Less  proper  deductions 
authorized  in  writing  by  such  producer 
and  plus  or  minus  adjustments  for 
errors  in  previous  payments  to  such 
producer;  and 

(viii)  Less  deductions  for  marketing 
services  pursuant  to  §  1000.86. 

(b)  Payments  for  milk  received  from 
cooperative  associations.  On  or  before 
the  day  prior  to  the  dates  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  (except  as  provided  in 

§  1000.90),  each  handler  shall  pay  to  a 
cooperative  association  for  milk 
received  as  follows: 

(1)  Partial  payment  to  a  cooperative 
association.  For  bulk  fluid  milk/ 
skimmed  milk  received  during  the  first 
15  days  of  the  month  from  a  cooperative 
association  in  any  capacity,  except  as 
the  operator  of  a  pool  plant,  the  partial 
payment  shall  be  equal  to  the 


hundredweight  of  milk  received 
multiplied  by  the  lowest  annoimced 
class  price  for  the  preceding  month. 

(2)  Partial  payment  to  a  cooperative 
association  for  milk  transferred  from  its 
pool  plant.  For  bulk  fluid  milk/skimmed 
milk  products  received  during  the  first 
15  days  of  the  month  from  a  cooperative 
association  in  its  capacity  as  the 
operator  of  a  pool  plant,  the  partial 
payment  shall  be  at  the  pool  plant 
operator's  estimated  use  value  of  the 
milk  using  the  most  recent  class  prices 
available  at  the  receiving  plant's 
location. 

(3)  Final  payment  to  a  cooperative 
association  for  milk  transferred  from  its 
pool  plant.  Following  the  classification 
of  bulk  fluid  milk  products  and  bulk 
fluid  cream  products  received  during 
the  month  firom  a  cooperative 
association  in  its  capacity  as  the 
operator  of  a  pool  plant,  the  final 
payment  for  such  receipts  shall  be 
determined  as  follows: 

(i)  The  hundredweight  of  Class  I  skim 
milk  times  the  Class  I  skim  milk  price 
for  the  month  plus  the  pounds  of  Class 
I  butterfat  times  the  Class  I  butterfat 
price  for  the  month.  The  Class  I  prices 
to  be  used  shall  be  the  prices  effective 
at  the  location  of  the  receiving  plant; 

(ii)  The  pounds  of  nonfat  solids  in 
Class  n  skim  milk  by  the  Class  II  nonfat 
solids  price; 

(iii)  The  pounds  of  butterfat  in  Class 
n  times  the  Class  II  butterfat  price; 

(iv)  The  pounds  of  nonfat  solids  in 
Class  IV  times  the  nonfat  solids  price; 

(v)  The  pounds  of  butterfat  in  Class  in 
and  Class  IV  milk  times  the  butterfat 
price; 

(vi)  The  pounds  of  protein  in  Class  in 
milk  times  the  protein  price; 

(vii)  The  pounds  of  other  solids  in 
Class  in  milk  times  the  other  solids 
price; 

(viii)  The  hundredweight  of  Class  II, 
Class  ni,  and  Class  IV  milk  times  the 
somatic  cell  adjustment;  and 

(ix)  Add  together  the  amounts 
computed  in  paragraphs  (b)(3)(i) 
through  (viii)  of  tbds  section  and  from 
that  sum  deduct  any  payment  made 
pursuant  to  paragraph  (b)(2)  of  this 
section;  and 

(4)  Final  payment  to  a  cooperative 
association  for  bulk  milk  received 
directiyfrom  producers'  farms.  For  bulk 
milk  received  from  a  cooperative 
association  during  the  month,  including 
the  milk  of  producers  who  are  not 
members  of  such  association  and  who 
the  market  administrator  determines 
have  authorized  the  cooperative 
association  to  collect  payment  for  their 
milk,  the  final  payment  for  such  milk 
shall  be  an  amount  equal  to  the  sum  of 
the  individual  pajrments  otherwise 


payable  for  such  milk  pursuant  to 
paragraph  (a)(2)  of  this  section. 

(c)  If  a  handler  has  not  received  full 
payment  from  the  market  administrator 
pursuant  to  §  1033.72  by  the  payment 
date  specified  in  paragraph  (a)  or  (b)  of 
this  section,  the  handler  may  reduce 
payments  pursuant  to  paragraphs  (a) 
and  (b)  of  this  section,  but  not  by  more 
than  the  amount  of  the  underpayment. 
The  payments  shall  be  completed  on  the 
next  scheduled  payment  date  after 
receipt  of  the  balance  due  from  the 
market  administrator. 

(d)  If  a  handler  claims  that  a  required 
payment  to  a  producer  cannot  be  made 
because  the  producer  is  deceased  or 
cannot  be  located,  or  because  the 
cooperative  association  or  its  lawful 
successor  or  assignee  is  no  longer  in 
existence,  the  payment  shall  be  made  to 
the  producer-settlement  fund,  and  in  the 
event  that  the  handler  subsequently 
locates  and  pays  the  producer  or  a 
lawful  claimant,  or  in  the  event  that  the 
handler  no  longer  exists  and  a  lawful 
claim  is  later  established,  the  market 
administrator  shall  make  the  required 
payment  from  the  producer-settlement 
fund  to  the  handler  or  to  the  lawful 
claimant,  as  the  case  may  be. 

(e)  In  making  payments  to  producers 
pursuant  to  this  section,  each  handler 
shall  furnish  each  producer,  except  a 
producer  whose  milk  was  received  from 
a  cooperative  association  handler 
described  in  §  1000.9(a)  or  (c),  a 
supporting  statement  in  a  form  that  may 
be  retained  by  the  recipient  which  shall 
show: 

(1)  The  name,  address,  Grade  A 
identifier  assigned  by  a  duly  constituted 
regulatory  agency,  and  payroll  number 
of  the  producer; 

(2)  The  daily  and  total  pounds,  and 
the  month  and  dates  such  milk  was 
received  fitjm  that  producer; 

(3)  The  total  pounds  of  butterfat, 
protein,  and  other  solids  contained  in 
the  producer's  milk; 

(4)  The  somatic  cell  count  of  the 
producer's  milk; 

(5)  The  minimum  rate  or  rates  at 
which  payment  to  the  producer  is 
required  pursuant  to  this  order; 

(6)  The  rate  used  in  making  payment 
if  the  rate  is  other  than  the  applicable 
minimum  rate; 

(7)  The  amount,  or  rate  per 
hundredweight,  or  rate  per  pound  of 
component,  and  the  nature  of  each 
deduction  claimed  by  the  handler;  and 

(8)  The  net  amount  of  payment  to  the 
producer  or  cooperative  association. 
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§  1033.75    Plant  location  adjustments  for 
producer  milk  and  nonpool  milk. 

For  purposes  of  making  payments  for 
producer  milk  and  nonpool  milk,  a 
plant  location  adjustment  shall  be 
determined  by  subtracting  the  Class  I 
price  specified  in  §  1033.51  from  the 
Class  I  price  at  the  plant's  location.  The 
difference,  plus  or  minus  as  the  case 
may  be,  shall  be  used  to  adjust  the 
payments  required  piu^uant  to 
§§  1033.73  and  1000.76. 

§  1 033.76    Payments  by  a  handler 
operating  a  partially  regulated  distributing 
plant 
See  §  1000.76. 

§  1 033.77    Adjustment  of  accounts. 

See  §1000.77. 

§  1 033.78    Charges  on  overdue  accounts. 
See  §1000.78. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1 033.85    Assessment  for  order 
administration. 

See  §  1000.85. 

§  1 033.86    Deduction  for  marketing 
services. 

See  §  1000.86. 

PART  1124— MILK  IN  THE  PAaFIC 
NORTHWEST  MARKETING  AREA 

Subpart— Order  Regulating  Handling 

General  Provisions 

Sec. 

1124.1  General  provisions. 

Definitions 

1124.2  Pacific  Northwest  marketing  area. 

1124.3  Route  disposition. 

1124.4  Plant. 

1124.5  Distributing  plant 

1124.6  Supply  plant 

1124.7  Pool  plant. 

1124.8  Nonpool  plant 

1124.9  Handler. 

1124.10  Producer-handler. 

1124.11  Cooperative  reserve  supply  unit. 

1124.12  Producer. 

1124.13  Producer  milk. 

1124.14  Other  source  milk. 

1124.15  Fluid  milk  product 

1124.16  Fluid  cream  product 

1124.17  [Reserved] 

1124.18  Cooperative  association.     ■ 

1124.19  Commercial  food  processing 
establishment. 

Handler  Reports 

1124.30  Reports  of  receipts  and  utilization. 

1124.31  Payroll  reports. 

1124.32  Other  reports. 

Classification  of  Milk 

1124.40  Classes  of  utilization. 

1124.41  [Reserved] 


1 124.42  Classification  of  transfers  and 
diversions. 

1124.43  General  classification  rules. 

1124.44  Classification  of  producer  milk. 

1 124.45  Market  administrator's  reports  and 
announcements  concerning 
classification. 

Class  Prices 

1 124.50  Class  prices,  component  prices, 
and  advanced  pricing  factors. 

1124.51  Class  I  differential  and  price. 

1124.52  Adjusted  Class  I  differentials. 

1124.53  Announcement  of  class  prices, 
component  prices,  and  advanced  pricing 
factors. 

1124.54  Equivalent  price. 

Producer  Price  Di£ferential 

1 1 24.60  Handler's  value  of  milk. 

1124.61  Computation  of  producer  price 
differential. 

1124.62  Annoimcement  of  producer  prices. 

Payments  for  Nfilk 

1124.70  Producer-settlement  fund. 

1124.71  Payments  to  the  producer- 
settlement  fund. 

1124.72  Payments  from  the  producer- 
settlement  fund. 

1124.73  Payments  to  producers  and  to 
cooperative  associations. 

1124.74  [Reserved] 

1124.75  Plant  location  adjustments  for 
producer  milk  and  nonpool  milk. 

1124.76  Payments  by  a  handler  operating  a 
partially  regulated  distributing  plant. 

1124.77  Adjustment  of  accounts. 

1124.78  Charges  on  overdue  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1124.85  Assessment  for  order 
administration. 

1124.86  Deduction  for  marketing  services. 

Authority:  7  U.S.C.  601-674. 
Subpart— Order  Regulating  Handling 
General  Provisions 
§  1 1 24.1    General  provisions. 

The  terms,  definitions,  and  provisions 
in  part  1000  of  this  chapter  apply  to  and 
are  hereby  made  a  part  of  this  order.  In 
this  part  1124,  all  references  to  sections 
in  part  1000  refer  to  part  1000  of  this 
chapter. 

Definitions 

§  1 1 24.2    Pacific  Northwest  marketing  area. 

The  marketing  area  means  all  territory 
within  the  boimds  of  the  following 
states  and  political  subdivisions, 
including  all  piers,  docks,  and  wharves 
connected  therewith  and  all  craft 
moored  thereat,  and  all  territory 
occupied  by  government  (mimicipal, 
State,  or  Federal)  reservations, 
installations,  institutions,  or  other 
similar  establishments  if  any  part 
thereof  is  within  any  of  the  listed  states 
or  political  subdivisions: 


Washington 

All  of  the  State  of  Washington. 

Idaho  Counties 

Benewah,  Bonner,  Boundary,  Kootenai, 
Latah,  and  Shoshone. 

Oregon  Counties 

Benton,  Clackamas,  Clatsop,  Coliunbia, 
Coos,  Crook,  Curry,  Deschutes,  Douglas, 
Gilham,  Hood  River,  Jackson,  Jefferson, 
Josephine,  Klamath,  Lake,  Lane,  Lincoln, 
Linn,  Marion,  Morrow,  Multnomah,  Polk, 
Sherman,  Tillamook,  Umatilla,  Wasco, 
Washington,  Wheeler,  and  Yamhill. 

§1124.3    Route  disposition. 
See  §1000.3. 

51 124.4  Plant 
See  §  1000.4. 

51 124.5  Distributing  plant 
See  §  1000.5. 

51 124.6  Supply  plant 

See  §  1000.6. 

51 124.7  Pool  plant 

Pool  plant  means  a  plant,  unit  of 
plants,  or  a  system  of  plants  as  specified 
in  paragraphs  (a)  through  (f)  of  this 
section,  but  excluding  a  plant  specified 
in  paragraph  (h)  of  this  section.  The 
pooling  standards  described  in 
paragraph  (c)  of  this  section  are  subject 
to  modification  pursuant  to  paragraph 
(g)  of  this  section: 

(a)  A  distributing  plant,  other  than  a 
plant  qualified  as  a  pool  plant  pursuant 
to  paragraph  (b)  of  this  section  or 
section  7(b)  of  any  other  Federal  milk 
order,  bom  which  during  the  month  25 
percent  or  more  of  the  total  quantity  of 
fluid  milk  products  physically  received 
at  the  plant  (excluding  concentrated 
milk  received  firom  another  plant  by 
agreement  for  other  than  Class  I  use)  are 
disposed  of  as  route  disposition  or  are 
transferred  in  the  form  of  packaged  fluid 
milk  products  to  other  distributing 
plants.  At  least  25  percent  of  such  route 
disposition  and  transfers  must  be  to 
ouUets  in  the  marketing  area. 

(b)  Any  distributing  plant  located  in 
the  marketing  area  which  during  the 
month  processed  at  least  25  percent  of 
the  total  quantity  of  fluid  milk  products 
physically  received  at  the  plant 
(excluding  concentrated  milk  received 
from  another  plant  by  agreement  for 
other  than  Class  I  use)  into  ultra- 
pasteurized  or  aseptically-processed 
fluid  milk  products. 

(c)  A  supply  plant  from  which  during 
any  month  not  less  than  20  percent  of 
the  total  quantity  of  milk  that  is 
physically  received  at  such  plant  from 
dairy  farmers  eligible  to  be  producers 
piu-suant  to  §  1124.12  (excluding  milk 
received  at  such  plant  as  diverted  milk 
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firom  another  plant,  which  milk  is 
classified  other  than  Class  I  under  this 
order  and  is  subject  to  the  pricing  and 
pooling  provisions  of  this  or  another 
order  issued  pursuant  to  the  Act)  or 
diverted  as  producer  milk  to  another 
plant  pursuant  to  §  1124.13,  is  shipped 
in  the  form  of  a  fluid  milk  product 
(excluding  concentrated  milk 
transferred  by  agreement  for  other  than 
Class  I  use)  to  a  pool  distributing  plant 
or  is  a  route  disposition  in  the 
marketing  area  of  fluid  milk  products 
processed  and  packaged  at  such  plant; 

(1)  A  supply  plant  that  has  qualified 
as  a  pool  plant  during  each  of  the 
immediately  preceding  months  of 
September  through  February  shall 
continue  to  so  qualify  in  each  of  the 
following  months  of  March  through 
August,  unless  the  plant  operator  files  a 
written  request  with  the  market 
administrator  that  such  plant  not  be  a 
pool  plant,  such  nonpool  status  to  be 
effective  the  first  month  following  such 
request  and  thereafter  until  the  plant 
qualifies  as  a  pool  plant  on  the  basis  of 
milk  shipments; 

(2)  A  cooperative  association  that 
operates  a  supply  plant  may  include  as 
qualifying  shipments  its  deliveries  to 
pool  distributing  plants  directly  from 
farms  of  producers  pursuant  to 

§  1000.9(c); 

(3)  A  pool  plant  operator  may  include 
as  qualifying  shipments  milk  diverted  to 
pool  distributing  plants  pursuant  to 

§  1124.13(d); 

(4)  No  plant  may  qualify  as  a  pool 
plant  due  to  a  reduction  in  the  shipping 
percentage  pursuant  to  psuagraph  (g)  of 
this  section  imless  it  has  been  a  pool 
supply  plant  during  each  of  the 
immediately  preceding  3  months. 

(d)— (f)  [Reserved] 

(g)  The  applicable  shipping 
percentage  of  paragraph  (c)  of  this 
section  may  be  increased  or  decreased 
by  the  market  administrator  if  the 
market  administrator  finds  that  such 
adjustment  is  necessary  to  encourage 
needed  shipments  or  to  prevent 
imeconomic  shipments.  Before  making 
such  a  finding,  tiie  market  administrator 
shall  investigate  the  need  for  adjustment 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  parties  if  the  request  is  made 
in  writing  at  least  15  days  prior  to  the 
month  for  which  the  requested  revision 
is  desired  effective.  If  the  investigation 
shows  that  an  adjustment  of  the 
shipping  percentages  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  an 
adjustment  is  being  considered  and 
invite  data,  views  and  argimients.  Any 
.  decision  to  revise  an  applicable 
shipping  percentage  must  be  issued  in 


writing  at  least  one  day  before  the 
effective  date. 

(h)  The  term  pool  plant  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  as  defined 
under  any  Federal  order; 

(2)  An  exempt  plant  as  defined  in 
§  1000.8(e); 

(3)  A  plant  located  within  the 
marketing  area  and  qualified  pursuant 
to  paragraph  (a)  of  this  section  which 
meets  the  pooling  requirements  of 
another  Federal  order,  and  from  which 
more  than  50  percent  of  its  route 
disposition  has  been  in  the  other 
Federal  order  marketing  area  for  3 
consecutive  months; 

(4)  A  plant  located  outside  any 
Federal  order  marketing  area  and 
qualified  pursuant  to  paragraph  (a)  of 
this  section  that  meets  the  pooling 
requirements  of  another  Federal  order 
and  has  had  greater  route  disposition  in 
such  other  Federal  order's  marketing 
area  for  3  consecutive  months; 

(5)  A  plant  located  in  another  Federal 
order  marketing  area  and  qualified 
pursuant  to  paragraph  (a)  of  this  section 
that  meets  the  pooling  requirements  of 
such  other  Federal  order  and  does  not 
have  a  majority  of  its  route  distribution 
in  this  marketing  area  for  3  consecutive 
months  or  if  the  plant  is  required  to  be 
regulated  under  such  other  Federal 
order  without  regard  to  its  route 
disposition  in  any  other  Federal  order 
marketing  area;  and 

(6)  A  plant  quahfied  pursuant  to 
paragraph  (c)  of  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  order  and  from  which 
greater  qualifying  shipments  are  made 
to  plants  regulated  under  the  other 
Federal  order  than  are  made  to  plants 
regulated  imder  this  order,  or  the  plant 
has  automatic  pooling  status  under  the 
other  Federal  order. 

§1124.8    Nonpool  plant 
See  §  1000.8. 

§1124.9    Handlw. 
See  §1000.9. 

§  1 1 24.1 0    Producer-handler. 

Producer-handler  means  a  person 
who  operates  a  dairy  farm  and  a 
distributing  plant  irom  which  there  is 
route  disposition  within  the  marketing 
area  during  the  month  and  who  the 
market  administrator  has  designated  a 
producer-handler  after  determining  that 
all  of  the  requirements  of  this  section 
have  been  met. 

(a)  Requirements  for  designation. 
Designation  of  any  person  as  a 
producer-handler  by  the  market 
administrator  shall  be  contingent  upon 
meeting  the  conditions  set  forth  in 


paragraphs  (a)(1)  through  (4)  of  this 
section.  Following  the  cancellation  of  a 
previous  producer-handler  designation, 
a  person  seeking  to  have  his/her 
producer-handler  designation  reinstated 
must  demonstrate  that  these  conditions 
have  been  met  for  the  preceding  month. 

(1)  The  care  and  management  of  the 
dairy  animals  and  other  resources  and 
facilities  designated  in  paragraph  (b)(1) 
of  this  section  necessary  to  produce  all 
Class  I  milk  handled  (excluding  receipts 
from  handlers  fully  regulated  under  any 
Federal  order)  are  under  the  complete 
and  exclusive  control  and  management 
of  the  producer-handler  and  are 
operated  as  the  producer-handler's  own 
enterprise  and  at  its  own  risk. 

(2)  The  plant  operation  designated  in 
paragraph  (b)(2)  of  this  section  at  which 
the  producer-handler  processes  and 
packages,  and  from  which  it  distributes, 
its  own  milk  production  is  under  the 
complete  and  exclusive  control  and 
management  of  the  producer-handler 
and  is  operated  as  the  producer- 
handler's  own  enterprise  and  at  its  sole 
risk. 

(3)  The  producer-handler  neither 
receives  at  its  designated  milk 
production  resources  and  facilities  nor 
receives,  handles,  processes,  or 
distributes  at  or  through  any  of  its 
designated  milk  handling,  processing,  or 
distributing  resources  and  facilities 
other  source  milk  products  for 
reconstitution  into  fluid  milk  products 
or  fluid  milk  products  derived  from  any 
source  other  than: 

(i)  Its  designated  milk  production 
resoim^s  and  facilities  (own  farm 
production); 

(ii)  Pool  handlers  and  plants  regulated 
under  any  Federal  order  within  the 
limitation  specified  in  paragraph  (c)(2) 
of  this  section;  or 

(iii)  Nonfat  milk  solids  which  are 
used  to  fortify  fluid  milk  products. 

(4)  The  producer-handler  is  neither 
directly  nor  indirectly  associated  with 
the  business  control  or  management  of, 
nor  has  a  financial  interest  in,  another 
handler's  operation;  nor  is  any  other 
handler  so  associated  with  the 
producer-handler's  operation. 

(b)  Designation  of  resources  and 
facilities.  Designation  of  a  person  as  a 
producer-handier  shall  include  the 
determination  of  what  shall  constitute 
the  person's  milk  production,  handling, 
processing,  and  distribution  resources 
and  facilities,  all  of  which  shall  be 
considered  an  integrated  operation. 

(1)  MiUc  production  resources  and 
facilities  shall  include  all  resources  and 
facilities  (milking  herd(8),  buildings 
housing  such  herd(s),  and  the  land  on 
which  such  buildings  are  located)  used 
for  the  production  of  milk  which  are 
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directly  or  indirectly,  solely  or  partially, 
owned,  operated,  or  controlled  by  the 
producer-handler,  in  which  the 
producer-handler  in  any  way  has  an 
interest,  including  any  contractual 
arrangement,  or  which  are  directly, 
indirectly,  or  partially  owned,  operated, 
or  controlled  by  any  partner  or 
stockholder  of  the  producer- handler. 
However,  for  purposes  of  this 
paragraph,  any  such  milk  production 
resources  and  facilities  which  do  not 
constitute  an  actual  or  potential  source 
of  milk  supply  for  the  producer- 
handler's  operation  shall  not  be 
considered  a  part  of  the  producer- 
handler's  milk  production  resources  and 
facilities. 

(2)  Milk  handling,  processing,  and 
distribution  resources  and  facilities 
shall  include  all  reso\UT:es  and  facilities 
(including  store  outlets)  used  for 
handling,  processing,  and  distributing 
fluid  milk  products  which  are  solely  or 
partially  owned  by.  and  directly  or 
indirectly  operated  or  controlled  by.  the 
producer-handler  or  in  which  the 
producer-handler  in  any  way  has  an 
interest,  including  any  contractual 
arrangement,  or  over  which  the 
producer-handler  directly  or  indirectly 
exercises  any  degree  of  management  or 
control. 

(3)  All  designations  shall  remain  in 
effect  until  canceled  pursuant  to 
paragraph  [v]  of  this  section. 

(c)  CanceUution.  The  designation  as  a 
producer-handler  shall  ht.  canceled 
upon  determination  by  the  market 
administrator  that  any  of  tlie 
lequlremeuts  uf  paragraphs  (a)(1) 
through  (4)  of  this  section  are  not 
continuing  Lo  be  met,  oi  under  any  of 
the  conditions  described  in  paragraphs 
(c)(1)  and  (2)  of  this  .section. 
r'.ancellation  of  a  producer-handler's 
status  pursuant  to  this  paragraph  shall 
be  effective  on  the  first  day  of  the  month 
following  the  month  in  which  the 
requirements  were  not  met  or  the 
conditions  for  cancellation  occurred. 

(1)  Milk  from  the  milk  production 
resources  and  facilities  of  the  producer- 
handler,  designated  in  paragraph  (b)(1) 
of  this  section,  is  delivered  in  the  name 
of  another  person  as  producer  milk  to 
another  handler. 

(2)  The  producer-handler  handles 
fluid  milk  products  derived  from 
sources  other  than  the  milk  production 
facilities  and  resources  designated  in 
paragraph  (b)(1)  of  this  section,  except 
that  it  may  receive  at  its  plant,  or 
acquire  for  route  disposition,'  fluid  milk 
products  from  fully  regulated  plants  and 
handlers  under  any  Federal  order  if 
such  receipts  do  not  exceed  150,000 
pounds  monthly.  This  limitation  shall 
not  apply  if  the  producer-handler's  own 


farm  production  is  less  than  150,000 
poimds  diuing  the  month. 

(d)  Public  announcement.  The  market 
administrator  shall  publicly  announce: 

(1)  The  name,  plant  location(s),  and 
farm  location(s)  of  persons  designated  as 
producer-handlers; 

(2)  The  names  of  those  persons  whose 
designations  have  been  canceled;  and 

(3)  The  effective  dates  of  producer- 
handler  status  or  loss  of  producer- 
handler  status  for  each.  Such 
announcements  shall  be  controlling 
with  respect  to  the  accounting  at  plants 
of  other  handlers  for  fluid  milk  products 
received  from  any  producer-handler. 

(e)  Burden  of  establishing  and 
maintaining  producer-handler  status. 
The  burden  rests  upon  the  handler  who 
is  designated  as  a  producer-handler  to 
establish  through  records  required 
pursuant  to  §  1000.27  that  the 
requirements  set  forth  in  paragraph  (a) 
of  this  section  have  been  and  are 
continuing  to  be  met,  and  that  the 
conditions  set  forth  in  paragraph  (c)  of 
this  section  for  cancellation  of 
designation  do  not  exist. 

S 1 1 24.1 1    Cooperative  reserve  supply  unK. 

Cooperative  reserve  supply  unit 
means  any  cooperative  association  or  its 
agent  that  is  a  handler  pursuant  to 
§  1000.9(c)  that  does  not  own  or  operate 
a  plant,  if  such  cooperative  has  been 
qualified  to  receive  payments  pursuant 
to  §  1124.73  and  has  been  a  handler  of 
producer  milk  imder  this  or  its 
predecessor  order  during  each  of  the  12 
previous  months,  and  if  a  majority  of 
the  cooperative's  member  producers  are 
located  within  125  miles  of  a  plant 
described  in  §  1124.7(a).  A  cooperative 
reserve  supply  unit  shall  be  subject  to 
the  following  conditions: 

(a)  The  cooperative  shall  file  a  request 
with  the  market  administrator  for 
cooperative  reserve  supply  unit  status  at 
least  15  days  prior  to  the  first  day  of  the 
month  in  which  such  status  is  desired 
to  be  effective.  Once  qualified  as  a 
cooperative  reserve  supply  imit 
pursuant  to  this  paragraph,  such  status 
shall  continue  to  be  effective  unless  the 
cooperative  requests  termination  prior 
to  the  first  day  of  the  month  that  change 
of  status  is  requested,  or  the  cooperative 
fails  to  meet  all  of  the  conditions  of  this 
section. 

(b)  The  cooperative  reserve  supply 
unit  supplies  fluid  milk  products  to 
pool  distributing  plants  located  within 
125  miles  of  a  majority  of  the 
cooperative's  member  producers  in 
compliance  with  any  announcement  by 
the  market  administrator  requesting  a 
minimum  level  of  shipments  as  further 
provided  below: 


(1)  The  market  administrator  may 
require  such  supplies  of  bidk  fluid  milk 
from  cooperative  reserve  supply  imits 
whenever  the  market  administrator 
finds  that  milk  supplies  for  Class  I  use 
are  needed  for  plants  defined  in 

§  1124.7(a)  or  (b).  Before  making  such  a 
finding,  the  market  administrator  shall 
investigate  the  need  for  such  shipments 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  persons  if  the  request  is  made 
in  writing  at  least  15  days  prior  to  the 
month  for  which  the  requested  revision 
is  desired  effective.  If  the  market 
administrator's  investigation  shows  that 
such  shipments  might  be  appropriate, 
the  market  administrator  shall  issue  a 
notice  stating  that  a  shipping 
announcement  is  being  considered  and 
inviting  data,  views  and  arguments  with 
respect  to  the  proposed  shipping 
announcement.  Any  decision  on  the 
required  shipment  of  bulk  fluid  milk 
from  cooperative  reserve  supply  units 
must  be  made  in  writing  at  least  one  day 
before  the  effective  date. 

(2)  Failure  of  a  cooperative  reserve 
supply  unit  to  comply  with  any 
announced  shipping  requirements, 
including  making  any  significant  change 
in  the  luiit's  marketing  operation  that 
the  market  administrator  determines  has 
the  impact  of  evading  or  forcing  such  an 
annoimcement,  shall  residt  in 
immediate  loss  of  cooperative  reserve 
supply  imit  status  until  such  time  as  the 
xmit  has  been  a  handler  piu-suant  to 

§  1000.9(c)  for  at  least  12  consecutive 
months. 

§1124.12    Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  producer  means  any 
person  who  produces  milk  approved  by 
a  didy  constituted  regulatory  agency  for 
fluid  consumption  as  Grade  A  milk  and 
whose  milk  (or  components  of  nulk)  is: 

(1)  Received  at  a  pool  plant  directly 
from  the  producer  or  diverted  by  the 
plant  operator  in  accordance  with 
§1124.13;  or 

(2)  Received  by  a  handler  described  in 
§  1000.9(c). 

(b)  Producer  shall  not  include: 

(1)  A  producer-hemdler  as  defined  in 
any  Federal  order, 

(2)  A  dairy  fanner  whose  milk  is 
received  at  an  exempt  plant,  excluding 
producer  milk  diverted  to  the  exempt 
plant  pursuant  to  §  1124.13(e); 

(3)  A  dairy  farmer  whose  niilk  is 
received  by  diversion  at  a  pool  plant 
from  a  handler  regtdated  tmder  another 
Federal  order  if  the  other  Federal  order 
designates  the  dairy  farmer  as  a 
producer  under  that  order  and  that  milk 
is  allocated  by  request  to  a  utilization 
other  than  Class  I; 
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(4)  A  dairy  fanner  whose  milk  is 
reported  as  diverted  to  a  plant  fully 
regulated  under  another  Federal  order 
with  respect  to  that  portinn  of  fb«»  '"ilk 
so  diverted  that  is  assigned  to  Class  I 
under  the  provisions  of  such  other 
order;  and 

(5)  A  dairy  fanner  whose  milk  was 
received  at  a  nonpool  plant  during  the 
month  from  the  same  farm  as  other  than 
producer  milk  imder  this  or  any  other 
Federal  order.  Such  a  dairy  fanner  shall 
be  known  as  a  dairy  farmer  for  other 
markets. 

§1124.13    Producer  milk. 

Producer  milk  means  the  skim  milk 
(or  the  skim  equivalent  of  components 
of  skim  milk),  including  nonfat 
components,  and  butteifat  in  milk  of  a 
producer  that  is: 

(a)  Received  by  the  operator  of  a  pool 
plant  directly  from  a  producer  or  a 
handler  described  in  §  1000.9(c).  All 
milk  received  pursuant  to  this 
paragraph  shall  be  priced  at  the  location 
of  the  plant  where  it  is  first  physically 
received; 

(b)  Received  by  a  cooperative  reserve 
supply  unit  described  in  §  1124.11.  All 
milk  received  pursuant  to  this 
paragraph  shall  be  priced  at  the  location 
of  the  plant  where  it  is  first  physically 
received  and  shall  not  be  subject  to  the 
conditions  specified  in  paragraph  (e)  of 
this  section; 

(c)  Received  by  a  handler  described  in 
§  lb00.9(c)  in  excess  of  the  quantity 
delivered  to  pool  plants; 

(d)  Diverted  by  a  pool  plant  operator 
to  another  pool  plant.  Milk  so  diverted 
shall  be  priced  at  the  location  of  the 
plant  to  which  diverted;  or 

(e)  Diverted  by  the  operator  of  a  pool 
plant  or  a  cooperative  association 
described  in  §  1000.9(c),  excluding  a 
cooperative  reserve  supply  unit 
described  in§1124.11,toa  nonpool 
plant,  subject  to  the  following 
conditions: 

(1)  Of  the  quantity  of  producer  milk 
received  during  the  month  (including 
diversions,  but  excluding  the  quantity  of 
producer  milk  received  from  a  handler 
described  in  §  1000.9(c))  the  handler 
diverts  to  nonpool  plants  not  more  than 
80  percent  during  the  months  of 
September  through  February,  and  not 
more  than  99  percent  during  the  months 
of  March  through  August; 

(2)  Two  or  more  handlers  described  in 
§  1000.9(c)  may  have  their  allowable 
diversions  computed  on  the  basis  of 
their  combined  deliveries  of  producer 
milk  which  they  caused  to  be  delivered 
to  pool  plants  or  diverted  during  the 
month  if  each  has  filed  a  request  in 
writing  with  the  market  administrator 
before  the  first  day  of  the  month  the 


agreement  is  to  be  effective.  The  request 
shall  specify  the  basis  for  assigning 
overdiverted  milk  to  the  producer 
df'liver'es  if  each  according  in  a  rnpthnr^ 
approved  by  the  market  administrator. 

(3)  Diverted  milk  shall  be  priced  at 
the  location  of  the  plant  to  which 
diverted; 

(4)  Any  milk  diverted  in  excess  of  the 
limits  prescribed  in  paragraph  (e)(1)  of 
this  section  shall  not  be  producer  milk. 
If  the  diverting  handler  or  cooperative 
association  fails  to  designate  the  dairy 
farmers'  deliveries  that  are  not  to  be 
producer  milk,  no  milk  diverted  by  the 
handler  or  cooperative  association 
during  the  month  to  a  nonpool  plant 
shall  be  producer  milk.  In  the  event 
some  of  the  milk  of  any  producer  is 
determined  not  to  be  producer  milk 
pursuant  to  this  paragraph,  other  milk 
delivered  by  such  producer  as  producer 
milk  during  the  month  will  not  be 
subject  to  §  1124.12(b)(5);  and 

(5)  The  applicable  diversion  limits  in 
paragraph  (e)(1)  of  this  section  may  be 
increased  or  decreased  by  the  market 
administrator  if  the  market 
administrator  finds  that  such  revision  is 
necessary  to  assure  orderly  marketing 
and  efficient  handling  of  milk  in  the 
marketing  area.  Before  making  such  a 
finding,  the  market  administrator  shall 
investigate  the  need  for  the  revision 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  persons  if  the  request  is  made 
at  least  15  days  prior  to  the  month  for 
which  the  requested  revision  is  desired 
effective.  If  the  investigation  shows  that 
a  revision  might  be  appropriate,  the 
market  administrator  shall  issue  a  notice 
stating  that  the  revision  is  being 
considered  and  inviting  written  data, 
views,  and  arguments.  Any  decision  to 
revise  an  applicable  percentage  must  be 
issued  in  writing  at  least  one  day  before 
the  effective  date. 

§1124.14    Other  source  milk. 

See  §1000.14. 
§1124.15    Fluid  milk  product 

See  §  1000.15. 
§  1 1 24.1 6    Fluid  cream  product. 

See  §  1000.16. 
§1124.17    [Reserved] 
§  1 1 24.1 8    Cooperative  association. 

See  §  1000.18. 

§  1 1 24.1 9    Commercial  food  processing 
•stabiishment  ^ 

See  §  1000.19. 


Handler  Reports 


§1124.30 
utilization. 


Raports  of  receipts  and 


Each  handler  stiall  repon  moniniy  su 
that  the  market  administrator's  office 
receives  the  report  on  or  before  the  9th 
day  after  the  end  of  the  month,  in  the 
detail  and  on  the  prescribed  forms,  as 
follows: 

(a)  Each  handler  that  operates  a  pool 
plant  pursuant  to  §  1124.7  shall  report 
for  each  of  its  operations  the  following 
information: 

(1)  Product  pounds,  poimds  of 
butteriat,  pounds  of  protein,  and  pounds 
of  solids-not-fat  other  than  protein 
(other  solids)  contained  in  or 
represented  by: 

(i)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
reporting  handler,  bom  sources  other 
than  handlers  described  in  §  1000.9(c); 
and 

(ii)  Receipts  of  milk  from  handlers 
described  in  §  1000.9(c); 

(2)  Product  pounds  and  poimds  of 
butterfat  contained  in: 

(i)  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  from  other 
pool  plants; 
(ii)  Receipts  of  other  source  milk;  and 
(iii)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  bulk  fluid  cream  products: 

(3)  The  utilization  or  disposition  of  all 
milk  and  milk  products  required  to  be 
reported  pursuant  to  this  paragraph;  and 

(4)  Sucn  other  information  with 
respect  to  the  receipts  and  utilization  of 
skim  milk,  butterfat,  milk  protein,  and 
other  nonfat  soUds,  as  the  market 
administrator  may  prescribe. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been 
fully  regulated  shall  be  reported  in  lieu 
of  producer  milk.  The  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 

(c)  Each  handler  described  in 
§  1000.9(c)  shall  report: 

(1)  The  product  pounds,  poimds  of 
butterfat,  pOunds  of  protein,  and  the 
pounds  of  solids-not-fat  other  than 
protein  (other  solids)  contained  in 
receipts  of  milk  from  producers;  and 

(2)  The  utilization  or  disposition  of 
such  receipts. 

(d)  Each  handler  not  specified  in 
peu^igraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilization  of  milk  and  milk 
products  in  such  manner  as  the  market 
administrator  may  prescribe. 
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§1124.31    Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler  that 
operates  a  pool  plant  pursuant  to 

§  1124.7  and  each  handler  described  in 
§  1000.9(c)  shall  report  to  the  market 
administrator  its  producer  payroll  for 
the  month,  in  the  detail  prescribed  by 
the  market  administrator,  showing  for 
each  producer  the  information 
described  in  §  1124.73(f). 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to 

§  1000.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for 
reports  required  by  paragraph  (a)  of  this 
section. 

$1124.32    OttMf  reports. 

In  addition  to  the  reports  required 
pursuant  to  §§1124.30  and  1124.31, 
each  handler  shall  report  any 
information  the  market  administrator 
deems  necessary  to  verify  or  establish 
each  handler's  obligation  under  the 
order. 

aassification  of  Milk 

§1124.40    Classes  of  utilization. 

See  §  1000.40. 

§1124.41    [Reserved] 

§  1 1 24.42    Classification  of  transfers  and 
diversions. 
See  §  1000.42. 

§  1 124.43    General  classification  rules. 

See  §  1000.43. 

§  1 1 24.44    Classification  of  producer  millc. 

In  addition  to  the  provisions  provided 
in  §  1000.44,  the  words  ",  or  acquired 
for  distribution,"  are  inserted  following 
the  word  "received"  in 
§  1000.44(a)(3)(iv). 

§  1 1 24.45    Marlcet  administrator's  reports 
and  announcements  concerning 
classification. 

See  §  1000.45. 

Class  Prices 

§  1 1 24.50    Class  prices,  component  prices, 
and  advanced  pricing  factors. 

See  §  1000.50. 

§  1 1 24.51    Class  I  differential  and  price. 
The  Class  I  differential  shall  be  the 
differential  established  for  King  Coimty, 
Washington,  which  is  reported  in 
§  1000.52.  The  Class  I  price  shall  be  the 
price  computed  pursuant  to  §  1000.50(a) 
for  King  County.  Washington. 

§  1 1 24.52    Adjusted  Class  I  differentials. 
See  §  1000.52. 


§  1 1 24.53    Announcement  of  class  prices, 
component  prices,  and  advanced  pricing 
factors. 

See  §  1000.53. 

§1124.54    Equivalent  price. 
See  §1000.54. 

Producer  Price  Differential 

§1124.60    Handler's  value  of  milk. 

For  the  purpose  of  computing  a 
handler's  obligation  for  producer  milk, 
the  market  administrator  shall 
determine  for  each  month  the  value  of 
milk  of  each  handler  vnth  respect  to 
each  of  the  handler's  pool  plants  and  of 
each  handler  described  in  §  1000.9(c) 
with  respect  to  milk  that  was  not 
received  at  a  pool  plant  by  adding  the 
amoimts  computed  in  paragraphs  (a) 
through  (h)  of  this  section  and 
subtracting  from  that  total  amount  the 
value  computed  in  paragraph  (i)  of  this 
section.  Unless  otherwise  specified,  the 
skim  milk,  butterfat,  and  the  combined 
pounds  of  skim  milk  and  butterfat 
referred  to  in  this  section  shall  result 
from  the  steps  set  forth  in  §  1000.44(a), 
(b),  and  (c),  respectively,  and  the  nonfat 
components  of  producer  milk  in  each 
class  shall  be  based  upon  the  proportion 
of  such  components  in  producer  skim 
milk.  Receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  Federal  order  imder 
§  1000.76(a)(4)  or  (d)  shall  be  excluded 
from  pricing  imder  this  section. 

(a)  Class  I  value. 

(1)  Multiply  the  himdredweight  of 
skim  milk  in  Class  I  by  the  Class  I  skim 
milk  price;  and 

(2)  Add  an  amoimt  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  I  by  the  Class  I  butterfet  price. 

(b)  Class  II  value. 

(1)  Multiply  the  pounds  of  nonfat 
solids  in  Class  II  skim  milk  by  the  Class 
n  nonfat  solids  price;  and 

(2)  Add  an  amoimt  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  II  times  the  Class  11  butterfat  price. 

(c)  Class  in  value. 

(1)  Multiply  the  poimds  of  protein  in 
Class  ni  skim  milk  by  the  protein  price; 

(2)  Add  an  amount  obtained  by 
multiplying  the  poimds  of  other  solids 
in  Class  m  skim  milk  by  the  other  solids 
price;  and 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  in  by  the  butterfat  price. 

(d)  Class  IV  value. 

(1)  Multiply  the  pounds  of  nonfat 
solids  in  Class  IV  skim  milk  by  the 
nonfat  solids  price;  and 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  IV  by  the  butterfat  price. 


(e)  Multiply  the  pounds  of  skim  milk 
and  butterfat  overage  assigned  to  each 
class  pursuant  to  §  1000.44(a)(ll)  and 
the  corresponding  steps  of  §  1000.44(b) 
by  the  skim  milk  prices  and  butterfat 
prices  applicable  to  each  class. 

(f)  Multiply  the  difference  between 
the  current  month's  Class  I,  D,  or  III 
price,  as  the  case  may  be,  and  the  Class 
IV  price  for  the  preceding  month  by  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  1, 11,  or 
in,  respectively,  pursuant  to 

§  1000.44(a)(7)  and  the  corresponding 
step  of  §  1000.44(b); 

(g)  Multiply  the  difference  between 
the  Class  I  price  apphcable  at  the 
location  of  the  pool  plant  and  the  Class 
IV  price  by  the  hundredweight  of  skim 
milk  and  butterfat  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(3)(i)  through 
(vi)  and  the  corresponding  step  of 

§  1000.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  plants 
regulated  under  other  Federal  orders 
and  bulk  concentrated  fluid  milk 
products  from  pool  plants,  plants 
regulated  under  other  Federal  orders, 
and  unregulated  supply  plants. 

(h)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  and  the  Cleiss  HI 
price  by  the  pounds  of  skim  milk  and 
butterfet  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to§1000.43(d)  and 
§  1000.44(a)(3)(i)  and  the  corresponding 
step  of  §  1000.44(b)  and  the  poimds  of 
skim  milk  and  butterfat  subtracted  bom 
Class  I  pursuant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order. 

(i)  For  reconstituted  milk  made  from 
receipts  of  nonfluid  milk  products, 
multiply  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  IV  price)  by  the 
himdredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1000.43(d). 
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§11 24.61    Computation  of  producer  price 
diftarential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  1124.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  coqiputation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  aforementioned 
conditions,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1124.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1124.30; 

(b)  Subtract  the  total  values  obtained 
by  multiplying  each  handler's  total 
pounds  of  protein,  other  solids,  and 
butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
pursuant  to  §  1124.60  by  the  protein 
price,  the  other  solids  price,  and  the 
butterfat  price,  respectively; 

(c)  Add  an  amount  equal  to  the  siun 
of  the  location  adjustments  computed 
pursuant  to  §  1124.75; 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  imobligated  balance 
in  the  producer-settlement  fund; 

(e)  Divide  the  resiUting  amount  by  the 
s\mi  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  himdredweight  of 
producer  milk;  and 

(2)  The  total  himdredweight  for  which 
a  value  is  computed  pursuant  to 

§  1124.60(h);  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shaU  be  known 
as  the  producer  price  differential  for  the 
month. 

§11 24.62    Announcement  of  producer 
prices. 

On  or  before  the  14th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  announce  publicly 
the  following  prices  and  information: 

(a)  The  producer  price  differential; 

(b)  The  protein  price; 

(c)  The  nonfat  solids  price; 

(d)  The  other  solids  price; 

(e)  The  butterfat  price; 

(f)  The  average  butterfat,  protein, 
nonfat  solids,  and  other  solids  content 
of  producer  milk;  and 

(g)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  III 
price  and  the  producer  price 
differential. 


Payments  for  Milk 

§1124.70    Producer-settlement  fund. 
See  §  1000.70. 

§  1 1 24.71    Payments  to  the  producer- 
settiement  fund. 

Each  handler  shall  make  pajrment  to 
the  producer-settlement  fund  in  a 
maimer  that  provides  receipt  of  the 
funds  by  the  market  administrator  no 
later  than  the  16th  day  after  the  end  of 
the  month  (except  as  provided  in 
§  1000.90).  Payment  shall  be  the 
amount,  if  any,  by  which  the  amoimt 
specified  in  paragraph  (a)  of  this  section 
exceeds  the  amount  specified  in 
paragraph  (b)  of  this  section: 

(a)  The  total  value  of  milk  to  the 
handler  for  the  month  as  determined 
pursuant  to  §  1124.60. 

(b)  The  sum  of: 

(1)  An  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  as  determined  pursuant 
to  §  1000.44(c)  by  the  producer  price 
differential  as  adjusted  pursuant  to 
§1124.75; 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butter&t  prices,  respectively; 
and 

(3)  An  amoimt  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1124.60(h)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1124.75  for  the 
location  of  the  plant  from  which 
received. 

§  1 1 24.72    Payments  from  the  producer- 
settlement  fund. 

No  later  than  the  18th  day  after  the 
end  of  each  month  (except  as  provided 
in  §  1000.90),  the  market  administrator 
shall  pay  to  each  handler  the  amount,  if 
any,  by  which  the  amount  computed 
pursuant  to  §  1124.71(b)  exceeds  the 
amount  computed  pursuant  to 
§  1124.71(a).  If,  at  such  time,  the  balance 
in  the  producer-settlement  fund  is 
insufficient  to  make  all  payments 
pursuant  to  this  section,  the  market 
administrator  shall  reduce  uniformly 
such  payments  and  shall  complete  the 
payments  as  soon  as  the  funds  are 
available. 

§  1 1 24.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Each  handler  shall  pay  each 
producer  for  producer  milk  for  which 
payment  is  not  made  to  a  cooperative 
association  pursuant  to  paragraph  (b)  of 
this  section,  as  follows: 

(1)  Partial  payment.  For  each 
producer  who  has  not  discontinued 


shipments  as  of  the  18th  day  of  the 
month,  partial  payment  shall  be  made 
so  that  it  is  received  by  each  producer 
on  or  before  the  last  day  of  the  month 
(except  as  provided  in  §  1000.90)  for 
milk  received  during  the  first  15  days  of 
the  month  from  the  producer  at  not  less 
than  the  lowest  announced  class  price 
for  the  preceding  month,  less  proper 
deductions  authorized  in  writing  by  the 
producer. 

(2)  Final  payment.  For  milk  received 
during  the  month,  payment  shall  be 
made  so  that  it  is  received  by  each 
producer  no  later  than  the  19th  day  after 
the  end  of  the  month  (except  as 
provided  in  §  1000.90)  in  an  amount 
equal  to  not  less  than  the  sum  of: 

(i)  The  hundredweight  of  producer 
milk  received  times  the  producer  price 
differential  for  the  month  as  adjusted 
pursuant  to  §  1124.75; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  pounds  of  other  solids 
received  times  the  other  solids  price  for 
the  month; 

(v)  Less  any  payment  made  pursuant 
to  paragraph  (a)(1)  of  this  section; 

(vi)  Less  proper  deductions 
authorized  in  writing  by  such  producer 
and  plus  or  minus  adjustments  for 
errors  in  previous  payments  to  such 
producer  subject  to  approval  by  the 
market  administrator;  and 

(vii)  Less  deductions  for  marketing 
services  pursuant  to  §  1000.86. 

(b)  Payments  for  milk  received  from 
cooperative  association  members.  On  or 
before  the  2nd  day  prior  to  the  dates 
specified  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  section  (except  as  provided  in 

§  1000.90),  each  handler  shall  pay  to  a 
cooperative  association  for  milk  frtim 
producers  who  market  their  milk 
through  the  cooperative  association  and 
who  have  authorized  the  cooperative  to 
collect  such  paj^ments  on  their  behalf  an 
amount  equal  to  the  sum  of  the 
individual  payments  otherwise  payable 
for  such  producer  milk  pursuant  to 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(c)  Payment  for  milk  received  from 
cooperative  association  pool  plants  or 
from  cooperatives  as  handlers  pursuant 
to  §  1000.9(c).  On  or  before  the  2nd  day 
prior  to  the  dates  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  (except  as  provided  in 

§  1000.90),  each  handler  who  receives 
fluid  milk  products  at  its  plant  from  a 
cooperative  association  in  its  capacity  as 
the  operator  of  a  pool  plant  or  who 
receives  milk  from  a  cooperative 
association  in  its  capacity  as  a  handler 
pursuant  to  §  1000.9(c),  including  the 
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milk  of  producers  who  are  not  members 
of  such  association  and  who  the  market 
administrator  determines  have 
authorized  the  cooperative  association 
to  collect  payment  for  their  milk,  shall 
pay  the  cooperative  for  such  milk  as 
follows: 

(1)  For  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  received  from 
a  cooperative  association  in  its  capacity 
as  the  operator  of  a  pool  plant  and  for 
milk  received  from  a  cooperative 
association  in  its  capacity  as  a  handler 
pursuant  to  §  1000.9(c)  during  the  first 
15  days  of  the  month,  at  not  less  than 
the  lowest  announced  class  price  per 
hundredweight  for  the  preceding 
month. 

(2)  For  the  total  quantity  of  bulk  fluid 
milk  products  and  bulk  fluid  cream 
products  received  from  a  cooperative 
association  in  its  capacity  as  the 
operator  of  a  pool  plant,  at  not  less  than 
the  total  value  of  such  products  received 
from  the  association's  pool  plants,  as 
determined  by  multiplying  the 
respective  quantities  assigned  to  each 
class  under  §  1000.44,  as  follows: 

(i)  The  hundredweight  of  Class  I  skim 
milk  times  the  Class  I  skim  milk  price 
for  the  month  plus  the  pounds  of  Class 
I  butterfat  times  the  Class  I  butterfat 
price  for  the  month.  The  Class  I  prices 
to  be  used  shall  be  the  prices  effective 
at  the  location  of  the  receiving  plemt; 

(ii)  The  pounds  of  nonfat  solids  in 
Class  II  skim  milk  by  the  Class  n  nonfat 
solids  price; 

(iii)  The  pounds  of  butterfat  in  Class 
n  times  the  Class  II  butterfat  price; 

(iv)  The  poimds  of  nonfat  solids  in 
Class  rV  times  the  nonfat  solids  price; 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  IV  milk  times  the  butterfat 
price; 

(vi)  The  pounds  of  protein  in  Class  III 
milk  times  the  protein  price; 

(vii)  The  poimds  of  other  solids  in 
Class  ni  milk  times  the  other  solids 
price;  and 

(viii)  Add  together  the  amounts 
computed  in  paragraphs  (c)(2)(i) 
through  (vii)  of  this  section  and  from 
that  simi  deduct  any  payment  made 
pursuant  to  paragraph  (c)(1)  of  this 
section;  and 

(3)  For  the  total  quantity  of  milk 
received  during  the  month  from  a 
cooperative  association  in  its  capacity  as 
a  handler  under  §  1000.9(c)  as  follows: 

(i)  The  hundredweight  of  producer 
milk  received  times  the  producer  price 
differential  as  adjusted  pursuant  to 
§1124.75; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 


(iv)  The  poimds  of  other  solids 
received  times  the  other  solids  price  for 
the  month;  and 

(v)  Add  together  the  amounts 
computed  in  paragraphs  (c){3)(i) 
through  (iv)  of  this  section  and  from  that 
sum  deduct  any  payment  made 
pursuant  to  paragraph  (c)(1)  of  this 
section. 

(d)  If  a  handler  has  not  received  full 
payment  from  the  market  administrator 
pursuant  to  §  1124.72  by  the  payment 
date  specified  in  paragraph  (a),  (b)  or  (c) 
of  this  section,  the  handler  may  reduce 
pro  rata  its  payments  to  producers  or  to 
the  cooperative  association  (with 
respect  to  receipts  described  in 
paragraph  (b)  of  this  section,  prorating 
the  underpayment  to  the  volume  of  milk 
received  from  the  cooperative 
association  in  proportion  to  the  total 
milk  received  from  producers  by  the 
handler),  but  not  by  more  than  the 
amount  of  the  underpayment.  The 
payments  shall  be  completed  on  the 
next  scheduled  payment  date  after 
receipt  of  the  balance  due  from  the 
market  administrator. 

(e)  If  a  handler  claims  that  a  required 
payment  to  a  producer  cannot  be  made 
because  the  producer  is  deceased  or 
cannot  be  located,  or  because  the 
cooperative  association  or  its  lawful 
successor  or  assignee  is  no  longer  in 
existence,  the  payment  shall  be  made  to 
the  producer-settlement  fund,  and  in  the 
event  that  the  handler  subsequently 
locates  and  pays  the  producer  or  a 
lawful  claimant,  or  in  the  event  that  the 
handler  no  longer  exists  and  a  lawful 
claim  is  later  established,  the  market 
administrator  shall  make  the  required 
payment  from  the  producer-settlement 
fund  to  the  handler  or  to  the  lawful 
claimant,  as  the  case  may  be. 

(f)  In  making  payments  to  producers 
pursuant  to  this  section,  each  handler 
shall  furnish  each  producer,  except  a 
producer  whose  milk  was  received  from 
a  cooperative  association  handler 
described  in  §  1000.9(a)  or  (c),  a 
supporting  statement  in  a  form  that  may 
be  retained  by  the  recipient  which  shall 
show: 

(1)  The  name,  address.  Grade  A 
identifier  assigned  by  a  duly  constituted 
regulatory  agency,  and  payroll  number 
of  the  producer; 

(2)  The  daily  and  total  pounds,  and 
the  month  and  dates  such  milk  was 
received  from  that  producer; 

(3)  The  total  pounds  of  butterfat, 
protein,  and  other  solids  contained  in 
the  producer's  milk; 

(4)  The  minimum  rate  or  rates  at 
which  payment  to  the  producer  is 
required  pursuant  to  this  order; 


(5)  The  rate  used  in  making  payment 
if  the  rate  is  other  than  the  applicable 
minimum  rate; 

(6)  The  amount,  or  rate  per 
hundredweight,  or  rate  per  pound  of 
component,  and  the  nature  of  each 
deduction  claimed  by  the  handler;  and 

(7)  The  net  amount  of  payment  to  the 
producer  or  cooperative  association. 

§1124.74    [Reserved] 

§  1 1 24.75    Plant  location  adjustments  for 
producer  milk  and  nonpool  milk. 

For  purposes  of  making  payments  for 
producer  milk  and  nonpool  milk,  a 
plant  location  adjustment  shall  be 
determined  by  subtracting  the  Class  I 
price  specified  in  §  1124.51  from  the 
Class  I  price  at  the  plant's  location.  The 
difference,  plus  or  minus  as  the  case 
may  be,  shall  be  used  to  adjust  the 
payments  required  pursuant  to 
§§1124.73  and  1000.76. 

§  1 1 24.76    Payments  by  a  handler 
operating  a  partially  regulated  distributing 
plant 

See  §  1000.76. 

§  1 1 24.77    Adfustment  of  accounts. 

See  §  1000.77. 

§  1 1 24.78    Charges  on  overdue  accounts. 
See  §  1000.78. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

S 1 1 24.85    Assessment  for  order 
administration. 
See  §  1000.85. 

§  1 1 24.86    Deduction  for  marketing 
services. 
See  §  1000.86. 

PART  1126— MILK  IN  THE  SOUTHWEST 
MARKETING  AREA 

Subpart— Order  Regulating  Handling 


General  Provisions 
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1126.8 
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1126.11 
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1126.19 

Commercial  food  processing 

establishment. 
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Handler  Reports 

1126.30  Reports  of  receipts  and  utilization. 

1126.31  Payroll  reports. 

1126.32  Other  reports. 

Classificatioii  of  Nfilk 

1126.40  Classes  of  Utilization. 

1126.41  [Reserved] 

1126.42  Classification  of  transfers  and 
diversions. 

1126.43  General  classification  rules. 

1 126.44  Classification  of  producer  milk. 

1126.45  Market  administrator's  reports  and 
announcements  concerning 
classification. 

Qass  Prices 

1126.50  Class  prices,  component  prices, 
and  advanced  pricing  factors. 

1126.51  Class  I  differential  and  price. 

1126.52  Adjusted  Class  I  differentials. 

1126.53  Aimouncement  of  class  prices, 
component  prices,  and  advanced  pricing 
fiactors. 

1126.54  Equivalent  price. 

Producer  Price  DiCferential 

1126.60  Handler's  value  of  milk. 

1126.61  Computation  of  producer  price 
differential. 

1 1 26.62  Annoimcement  of  producer  prices. 

Payments  for  Nfilk 

1126.70  Producer-settlement  fund. 

1126.71  Payments  to  the  producer- 
settlement  fund. 

1126.72  Payments  &x)m  the  producer- 
settlement  fund. 

1126.73  Payments  to  producers  and  to 
cooperative  associations. 

1126.74  (Reserved) 

1126.75  Plant  location  adjustments  for 
producer  milk  and  nonpool  milk. 

1 1 26. 76  Payments  by  a  handler  operating  a 
partially  regulated  distributing  plant. 

1 1 26. 77  Adjustment  of  accoimts. 

1126.78  Charges  on  overdue  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1126.85  Assessment  for  order 
administration. 

1126.86  Deduction  for  marketing  services. 

Authority:  7  U.S.C.  601-674. 

Subpart— Order  Regulating  Handling 

General  Proviskms 

S 1 1 26.1    General  provisions. 

The  terms,  defiiutioDS,  and  provisions 
in  part  1000  of  this  chapter  apply  to  and 
are  hereby  made  a  part  of  this  order.  In 
this  part,  1126,  all  references  to  sections 
in  part  1000  refer  to  part  1000  of  this 
chapter. 

Definitions 

§11 26.2    Southwest  marketing  area. 

The  marketing  area  means  all  territory 
within  the  bounds  of  the  following 
states  and  political  subdivisions, 
including  all  piers,  docks  and  wharves 
connected  therewith  and  all  craft 
moored  thereat,  and  all  territory 


occupied  by  government  (municipal. 
State  or  Federal)  reservations, 
installations,  institutions,  or  other 
similar  establishments  if  any  part 
thereof  is  within  any  of  the  listed  states 
or  political  subdivisions: 

New  Mexico  and  Texas 

All  of  the  States  of  New  Mexico  and  Texas. 

Colorado  Counties 

Archuleta,  LaPlata,  and  Montezuma. 

§  1 1 26.3    Route  disposition. 
See  §1000.3. 

§1126.4    Plant 
See  §  1000.4. 

§1126.5    Distributing  plant 
See  §1000.5. 

§  1 1 26.6    Supply  plant 
See  §  1000.6. 

§1126.7    Pool  plant 

Pool  plant  means  a  plant  specified  in 
paragraphs  (a)  through  (d)  of  this 
section,  or  a  unit  of  plants  as  specified 
in  paragraph  (e)  of  this  section,  but 
excluding  a  plant  specified  in  paragraph 
(g)  of  this  section.  "The  pooling 
standards  described  in  paragraphs  (c) 
and  (d)  of  this  section  are  subject  to 
modification  pursuant  to  paragraph  (f) 
of  this  section: 

(a)  A  distributing  plant,  other  than  a 
plant  qualified  as  a  pool  plant  pursuant 
to  paragraph  (b)  of  this  section  or 
section  7(b)  of  any  other  Federal  milk 
order,  firom  which  during  the  month  25 
percent  or  more  of  the  total  quantity  of 
fluid  milk  products  physically  received 
at  the  plant  (excluding  concentrated 
milk  received  from  another  plant  by 
agreement  for  other  than  Class  I  use)  are 
disposed  of  as  route  disposition  or  are 
transferred  in  the  form  of  packaged  fluid 
nulk  products  to  other  distributing 
plants.  At  least  25  percent  of  such  route 
disposition  and  transfers  must  be  to 
outlets  in  the  marketing  area. 

(b)  Any  distributing  plant  located  in 
the  marketing  area  which  during  the 
month  processed  at  least  25  percent  of 
the  total  quantity  of  fluid  milk  products 
physically  received  at  the  plant 
(excluding  concentrated  milk  received 
from  another  plant  by  agreement  for 
other  than  Class  I  use)  into  ultra- 
pasteurized  or  aseptically-processed 
fluid  milk  products. 

{c)  A  supply  plant  from  which  50 
percent  or  more  of  the  total  quantity  of 
milk  that  is  physically  received  during 
the  month  from  dairy  fanners  and 
handlers  described  in  §  1000.9(c), 
including  milk  that  is  diverted  as 
producer  milk  to  other  plants,  is 
transferred  to  pool  distributing  plants. 


Concentrated  milk  transferred  bom  the 
supply  plant  to  a  distributing  plant  for 
an  agreed-upon  use  other  than  Class  I 
shall  be  excluded  from  the  supply 
plant's  shipments  in  computing  the 
plant's  shipping  percentage. 

(d)  A  plant  located  within  the 
marketing  area  that  is  operated  by  a 
cooperative  association  if  pool  plant 
status  imder  this  paragraph  is  requested 
for  such  plant  by  the  cooperative 
association  and  during  the  month  at 
least  30  percent  of  the  producer  milk  of 
members  of  such  cooperative 
association  is  delivered  directly  from 
farms  to  pool  distributing  plants  or  is 
transferred  to  such  plants  as  a  fluid  milk 
product  (excluding  concentrated  milk 
transferred  to  a  distributing  plant  for  an 
agreed-upon  use  other  than  Class  I)  from 
the  cooperative's  plant. 

(e)  Two  or  more  plants  operated  by 
the  same  handler  and  located  within  the 
marketing  area  may  qualify  for  pool 
status  as  a  unit  by  meeting  the  total  and 
in-area  route  disposition  requirements 
specified  in  paragraph  (a)  of  this  section 
and  the  following  additional 
requirements: 

(1)  At  least  one  of  the  plants  in  the 
unit  must  qualify  as  a  pool  plant 
pursuant  to  paragraph  (a)  of  this  section; 

(2)  Other  plants  in  the  unit  must 
process  only  Class  I  or  Class  n  products 
and  must  be  located  in  a  pricing  zone 
providing  the  same  or  a  lower  Class  I 
price  than  the  price  applicable  at  the 
distributing  plant  included  in  the  unit 
piu^uant  to  paragraph  (e)(1)  of  this 
section;  and 

(3)  A  written  request  to  form  a  xmit, 
or  to  add  oi  remove  plants  from  a  unit, 
must  be  filed  with  the  market 
administrator  prior  to  the  first  day  of  the 
month  for  which  it  is  to  be  effective. 

(f)  The  applicable  shipping 
percentages  of  paragraphs  (c)  and  (d)  of 
this  section  may  be  increased  or 
decreased  by  the  market  administrator  if 
the  market  administrator  finds  that  such 
adjustment  is  necessary  to  encourage 
needed  shipments  or  to  prevent 
imeconomic  shipments.  Before  making 
such  a  finding,  the  market  administrator 
shall  investigate  the  need  for  adjustment 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  parties  if  the  request  is  made 
in  writing  at  least  15  days  prior  to  the 
month  for  which  the  requested  revision 
is  desired  effective.  If  the  investigation 
shows  that  an  adjustment  of  the 
shipping  percentages  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  an 
adjustment  is  being  considered  and 
invite  data,  views  and  argiunents.  Any 
decision  to  revise  an  applicable 
shipping  percentage  must  be  issued  in 
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writing  at  least  one  day  before  the 
effective  date. 

(gj  The  term  pool  plant  shall  not 
apply  to  the  following  plants: 

11)  A  producer-handler  plant: 

(2)  An  exempt  plant  as  defined  in 
§  1000.8(e); 

(3)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  that  is 
located  within  the  marketing  area  if  the 
plant  also  meets  the  pooling 
requirements  of  another  Federal  order, 
and  more  than  50  percent  of  its  route 
distribution  has  been  in  such  other 
Federal  order  marketing  area  for  3 
consecutive  months; 

(4)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  is 
not  located  within  any  Federal  order 
marketing  area  that  meets  the  pooling 
requirements  of  another  Federal  order 
and  has  had  greater  route  disposition  in 
such  other  Federal  order's  marketing 
area  for  3  consecutive  months; 

(5)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  that  is 
located  in  another  Federal  order 
marketing  area  if  the  plant  meets  the 
pooling  requirements  of  such  other 
Federal  order  and  does  not  have  a 
majority  of  its  route  distribution  in  this 
marketing  area  for  3  consecutive  months 
or  if  the  plant  is  required  to  be  regulated 
under  such  other  Federal  order  without 
regard  to  its  route  disposition  in  any 
other  Federal  order  marketing  area; 

(6)  A  plant  qualified  pursuant  to 
paragraph  (c)  or  (d)  of  this  section 
which  also  meets  the  pooling 
requirements  of  another  Federal  order 
and  fi'om  which  greater  qualifying 
shipments  are  made  to  plants  regulated 
under  the  other  Federal  order  than  are 
made  to  plants  regulated  under  this 
order,  or  the  plant  has  automatic 
pooling  status  under  the  other  Federal 
order;  and 

(7)  That  portion  of  a  pool  plant 
designated  as  a  nonpool  plant  that  is 
physically  separate  and  operated 
separately  from  the  pool  portion  of  such 
plant.  The  designation  of  a  portion  of  a 
regulated  plant  as  a  nonpool  plant  must 
be  requested  in  writing  by  the  handler 
and  must  be  approved  by  the  market 
administrator. 

S1 126.8    Nonpool  plant 
See  §  1000.8. 

§1126.9    Handler. 

See  §  1000.9. 

§1126.10    Producar-handler. 

Producer-handler  means  a  person 
who: 

(a)  Operates  a  dairy  farm  and  a 
distributing^ lant  from  which  there  is 
route  disposition  in  the  marketing  area 
during  the  month; 


fb)  Receives  fluid  milk  products  from 
own  farm  production  or  milk  that  is 
fully  subject  to  the  pricing  and  pooling 
provisions  of  this  or  another  Federal 
order; 

(c)  Receives  no  more  than  150,000 
pounds  of  fluid  milk  products  from 
handlers  fully  regulated  under  any 
Federal  order,  including  such  products 
received  at  a  location  other  than  the 
producer-handler's  processing  plant  for 
distribution  on  routes.  This  limitation 
shall  not  apply  if  the  producer-handler's 
own  farm  production  is  less  than 
150,000  pounds  during  the  month; 

(d)  Disposes  of  no  other  source  milk 
as  Class  I  milk  except  by  increasing  the 
nonfat  milk  solids  content  of  the  fluid 
milk  products;  and 

(e)  Provides  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  animals  and 
other  resoiut;es  necessary  to  produce  all 
Class  I  milk  handled  (excluding  receipts 
from  handlers  fully  regulated  under  any 
Federal  order)  and  the  processing  and 
packaging  operations  are  the  producer- 
handler's  own  enterprise  and  at  its  own 
risk. 

§1126.11    [Reserved] 

§1126.12    Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  producer  means  any 
person  who  produces  milk  approved  by 
a  duly  constituted  regulatory  agency  for 
fluid  consumption  as  Grade  A  milk  and 
whose  milk  (or  components  of  milk)  is: 

(1)  Received  at  a  pool  plant  directly 
from  the  producer  or  diverted  by  the 
plant  operator  in  accordance  with 
§1126.13;  or 

(2)  Received  by  a  handler  described  in 
§  1000.9(c). 

(b)  Producer  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  Federal  order; 

(2)  A  dairy  farmer  whose  milk  is 
received  at  an  exempt  plant,  excluding 
producer  milk  diverted  to  the  exempt 
plant  piu-suant  to  §  1126.13(d); 

(3)  A  dairy  farmer  whose  milk  is 
received  by  diversion  at  a  pool  plant 
from  a  handler  regulated  under  another 
Federal  order  if  the  other  Federal  order 
designates  the  dairy  farmer  as  a 
producer  under  that  order  and  the  milk 
is  allocated  by  request  to  a  utilization 
other  than  Class  I;  and 

(4)  A  dairy  farmer  whose  milk  is 
reported  as  diverted  to  a  plant  fully 
regulated  under  another  Federal  order 
with  respect  to  that  portion  of  the  milk 
so  diverted  that  is  assigned  to  Class  I 
imder  the  provisions  of  such  other 
order. 


§1126.13    Producermilk. 

Producer  milk  means  the  skim  milk 
(or  the  skim  equivalent  of  components 
of  skim  milk),  including  nonfat 
components,  and  butterfat  contained  in 
milk  of  a  producer  that  is: 

(a)  Received  by  the  operator  of  a  pool 
plant  directly  from  a  producer  or  a 
handler  described  in  §  1000.9(c).  All 
milk  received  pursuant  to  this 
paragraph  shall  be  priced  at  the  location 
of  the  plant  where  it  is  first  physically 
received; 

(b)  Received  by  a  handler  described  in 
§  1000.9(c)  in  excess  of  the  quantity 
delivered  to  pool  plants; 

(c)  Diverted  by  a  pool  plant  operator 
for  the  accoimt  of  the  handler  operating 
such  plant  to  another  pool  plant.  Milk 
so  diverted  shall  be  priced  at  the 
location  of  the  plant  to  which  diverted; 
or 

(d)  Diverted  by  the  operator  of  a  pool 
plant  or  a  handler  described  in 

§  1000.9(c)  to  a  nonpool  plant,  subject  to 
the  following  conditions: 

(1)  Milk  of  a  dairy  farmer  shall  not  be 
eligible  for  diversion  unless  a  delivery 
of  at  least  40,000  pounds  or  one  day's 
milk  production,  whichever  is  less,  of 
such  dairy  farmer  has  been  physically 
received  as  producer  milk  at  a  pool 
plant  and  the  dairy  farmer  has 
continuously  retained  producer  status 
since  that  time; 

(2)  The  total  quantity  of  milk  diverted 
during  the  month  by  a  cooperative 
association  shall  not  exceed  50  percent 
of  the  total  quantity  of  producer  milk 
that  the  cooperative  association  caused 
to  be  received  at  pool  plants  and 
diverted; 

(3)  The  operator  of  a  pool  plant  that 
is  not  a  cooperative  association  may 
divert  any  milk  that  is  not  luder  the 
control  of  a  cooperative  association  that 
diverts  milk  diu-ing  the  month  pursuant 
to  this  paragraph.  The  total  quantity  of 
milk  so  diverted  during  the  month  shall 
not  exceed  50  percent  of  the  total 
quantity  of  the  producer  milk  physically 
received  at  such  plant  (or  such  imit  of 
plants  in  the  case  of  plants  that  pool  as 
a  imit  pursuant  to  §  1126.7(e))  and 
diverted; 

(4)  Any  milk  diverted  in  excess  of  the 
limits  prescribed  in  paragraphs  (d)(2) 
and  (3)  of  this  section  shall  not  be 
producer  milk.  If  the  diverting  handler 
or  cooperative  association  fails  to 
designate  the  dairy  farmers'  deliveries 
that  will  not  be  producer  milk,  no  milk 
diverted  by  the  handler  or  cooperative 
association  shall  be  producer  milk; 

(5)  Diverted  milk  shall  be  priced  at 
the  location  of  the  plant  to  which 
diverted;  and 

(6)  The  delivery  requirement  in 
paragraph  (d)(1)  and  the  diversion 
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percentages  in  paragraphs  (d)(2)  and  (3) 
of  this  section  may  be  increased  or 
decreased  by  the  market  administrator  if 
there  is  a  finding  that  such  revision  is 
necessary  to  assure  orderly  marketing 
and  efficient  handling  of  milk  in  the 
marketing  area.  Before  making  such  a 
finding,  tihe  market  administrator  shall 
investigate  the  need  for  the  revision 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  persons  if  the  request  is  made 
in  writing  at  least  15  days  prior  to  the 
month  for  which  the  requested  revision 
is  desired  effective.  If  the  investigation 
shows  that  a  revision  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  the 
revision  is  being  considered  and 
inviting  written  data,  views,  and 
arguments.  Any  decision  to  revise  the 
dehvery  day  requirement  or  any 
diversion  percentage  must  be  issued  in 
writing  at  least  one  day  before  the 
effective  date. 

§1126.14    Other  source  milk. 

See  §  1000.14. 

§1126.15    RuM  milk  product 
See  §  1000.15. 

§1126.16    Fiuid  cream  product 
See  §  1000.16. 

§1126.17    [Reserved] 

§  1 1 26.1 8    Cooperative  association. 
See  §  1000.18. 

§  1 126.19    Commerciai  food  processing 
estabiistiment 

See  §  1000.19. 
Handler  Reports 


§1126.30 
Utilization. 


Reports  of  receipts  and 


Each  handler  shall  report  monthly  so 
that  the  market  administrator's  office 
receives  the  report  on  or  before  the  8th 
day  after  the  end  of  the  month,  in  the 
detail  and  on  prescribed  forms,  as 
follows: 

(a)  Each  pool  plant  operator  shall 
report  for  each  of  its  operations  the 
following  information: 

(1)  Product  pounds,  poimds  of 
butterfat,  pounds  of  protein,  pounds  of 
nonfat  solids  other  than  protein  (other 
solids),  and  the  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1000.50(p) 
contained  in  or  represented  by: 

(i)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
reporting  handler,  from  sources  other 
than  handlers  described  in  §  1000.9(c); 
and 

(ii)  Receipts  of  milk  from  handlers 
described  in  §  1000.9(c); 


(2)  Product  pounds  and  {Hjunds  of 
butterfat  contained  in: 

(i)  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  from  other 
pool  plants; 
(ii)  Receipts  of  other  source  milk;  and 
(iii)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  bulk  fluid  cream  products; 

(3)  The  utilization  or  disposition  of  all 
milk  and  milk  products  required  to  be 
reported  piu^uant  to  this  paragraph;  and 

(4)  Such  other  information  with 
respect  to  the  receipts  and  utilization  of 
skim  milk,  butterfat,  milk  protein,  other 
nonfat  solids,  and  somatic  cell 
information,  as  the  market  administrator 
may  prescribe. 

(b)  Each  handler  operating  a  partially 
regiUated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been 
fully  regiUated  shall  be  reported  in  lieu 
of  producer  milk.  The  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 

(c)  Each  handler  described  in 
§  1000.9(c)  shall  report: 

(1)  The  product  poimds,  pounds  of 
butterfat,  pounds  of  protein,  pounds  of 
solids-not-fat  other  than  protein  (other 
solids),  and  the  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1000.50(p), 
contained  in  receipts  of  milk  frtim 
producers;  and 

(2)  The  utilization  or  disposition  of 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilization  of  mUk  and  milk 
products  in  such  manner  as  the  market 
administrator  may  prescribe. 

§  1 1 26.31    Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler  that 
operates  a  pool  plant  pursuant  to 

§  1126.7  and  each  handler  described  in 
§  1000.9(c)  shall  report  to  the  market 
administrator  its  producer  payroll  for 
the  month,  in  the  detail  prescribed  by 
the  market  administrator,  showing  for 
each  producer  the  information  specified 
in  §  1126.73(e). 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to 

§  1000.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for 
reports  required  by  paragraph  (a)  of  this 
section. 


§1126.32    Other  reporto. 

In  addition  to  the  reports  required 
pursuant  to  §§  1126.30  and  1126.31, 
each  handler  shall  report  any 
information  the  market  administrator 
deems  necessary  to  veriiy  or  establish 
each  handler's  obligation  under  the 
order. 

QassificatiDn  of  Milk 

§1126.40    Classes  of  uUiization. 
See  §  1000.40. 


§1126.41    [Reserved] 

§1126.42    Classification  of  transfers  and 
diversions. 
See  §  1000.42. 

§  1 1 26.43    General  classification  rules. 
See  §1000.43. 

§1126.44    Classifleation  of  producer  mHfc. 
See  §  1000.44. 

§  1 1 26.45    Market  administrator's  report* 
and  anrKHincenMnts  concerning 
classificatkMi. 
See  §  1000.45. 

Class  Prices 

§  1 1 26.50    Class  prices,  comportent  prices, 
and  advanced  pricing  factors. 

See  §1000.50. 

§  1 126.51    Class  I  differential  and  price. 
The  Class  I  differential  shall  be  the 
differential  established  for  Dallas 
County,  Texas,  which  is  reported  in 
§  1000.52.  The  Class  I  price  shall  be  the 
price  computed  pursuant  to  §  1000.50(a) 
for  Dallas  County,  Texas. 

§1126.52    Adjusted  Class  I  differentials. 
See  §  1000.52. 

§  1 1 26.53    Anrtouncement  erf  class  prices, 
component  prices,  and  advanced  pricing 
factors. 

See  §1000.53. 

§1126.54    Equivalent  price. 
See  §1000.54. 

Producer  Price  DifiEerential 

§  1 1 26.60    Handler's  value  of  milk. 

For  the  purpose  of  computing  a 
handler's  obligation  for  producer  milk, 
the  market  administrator  shall 
determine  for  each  month  the  value  of 
milk  of  each  handler  with  respect  to 
each  of  the  handler's  pool  plants  and  of 
each  handler  described  in  §  1000.9(c) 
with  respect  to  milk  that  was  not 
received  at  a  pool  plant  by  adding  the 
amounts  computed  in  paragraphs  (a) 
through  (i)  of  this  section  and 
subtracting  frt)m  that  total  amount  the 
value  computed  in  paragraph  (j)  of  this 
section.  Unless  otherwise  specified,  the 
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skim  milk,  butterfat,  and  the  combined 
pounds  of  skim  milk  and  butterfat 
referred  to  in  this  section  shall  result 
from  the  steps  set  forth  in  §  1000.44(a), 
(b),  and  (c),  respectively,  and  the  nonfat 
components  of  producer  milk  in  each 
class  shall  be  based  upon  the  proportion 
of  such  components  in  producer  skim 
milk.  Receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  Federal  order  under 
§  1000.76(a)(4)  or  (d)  shall  be  excluded 
from  pricing  under  this  section. 

(a)  Class  lvalue. 

(1)  Multiply  the  pounds  of  skim  milk 
in  Class  I  by  the  Class  I  skim  milk  price; 
and 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  I  by  the  Class  I  butterfat  price. 

(b)  Class  II  value. 

(1)  Multiply  the  pounds  of  nonfat 
solids  in  Class  11  skim  milk  by  the  Class 
n  nonfat  solids  price;  and 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  II  times  the  Class  II  butterfat  price. 

(c)  Class  in  value. 

(1)  Multiply  the  pounds  of  protein  in 
Class  HI  skim  milk  by  the  protein  price; 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  other  solids 
in  Class  ni  skim  milk  by  the  other  solids 
price;  and 

(3)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  III  by  the  butterfat  price. 

(d)  Class  rv  value. 

(1)  Multiply  the  pounds  of  nonfat 
solids  in  Class  IV  skim  milk  by  the 
nonfat  solids  price;  and 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  rv  by  the  butterfat  price. 

(e)  Compute  an  adjustment  for  the 
somatic  cell  content  of  producer  milk  by 
multiplying  the  values  reported 
pursuant  to  §  1126.30(a)(1)  and  (c)(1)  by 
the  percentage  of  total  producer  milk 
allocated  to  Class  11,  Class  III,  and  Class 
IV  pursuant  to  §  1000.44(c); 

(t)  Multiply  the  pounds  of  skim  milk 
and  butterfat  overage  assigned  to  each 
class  pursuant  to  §  1000.44(a)(ll)  and 
the  corresponding  step  of  §  1000.44(b) 
by  the  skim  milk  prices  and  butterfat 
prices  applicable  to  each  class. 

(g)  Multiply  the  difference  between 
the  current  month's  Class  1, 11,  or  III 
price,  as  the  case  may  be,  and  the  Class 
rv  price  for  the  preceding  month  by  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I,  H,  or 
m,  respectively,  pursuant  to 
§  1000.44(a)(7)  and  the  corresponding 
steo  of  §  1000.44(b); 

(n)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 


location  of  the  pool  plant  and  the  Class 
rv  price  by  the  hundredweight  of  skim 
milk  and  butterfat  assigned  to  Class  I 
piu^uant  to  §  1000.43(d)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  1 
pursuant  to  §  1000.44(a)(3)(i)  through 
(vi)  and  the  corresponding  step  of 
§  1000.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  plants 
regulated  imder  other  Federal  orders 
and  bulk  concentrated  fluid  milk 
products  from  pool  plants,  plants 
regulated  under  other  Federal  orders, 
and  unregulated  supply  plants. 

(i)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  and  the  Class  III 
price  by  the  pounds  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and 
§  1000.44(a)(3)(i)  and  the  corresponding 
step  of  §  1000.44(b)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  imregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  imder  any  order. 

(j)  For  reconstituted  milk  made  from 
receipts  of  nonfluid  milk  products, 
multiply  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  IV  price)  by  the 
himdredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  miUc  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1000.43(d). 

§  1 1 26.61    Computation  of  producer  price 
differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  himdredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  11 26.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  aforementioned 
conditions,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner: 


(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1126.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1126.30; 

(b)  Subtract  the  total  of  the  values 
obtained  by  multipljdng  each  handler's 
total  pounds  of  protein,  other  solids, 
and  butterfat  contained  in  the  miUc  for 
which  an  obligation  was  computed 
pursuant  to  §  1126.60  by  the  protein 
price,  other  solids  price,  and  the 
butterfat  price,  respectively,  and  the 
total  value  of  the  somatic  cell 
adjustment  pursuant  to  §  1126.30(a)(1) 
and  (c)(l}; 

(c)  Add  an  amoimt  equal  to  the  sum 
of  the  location  adjustments  computed 
pursuant  to  §1126.75; 

(d)  Add  an  amoimt  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 
§1126.60(i);and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shall  be  known 
as  the  producer  price  differential  for  the 
month. 

§  1 1 26.62    Announcement  of  producer 
prices. 

On  or  before  the  13th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  announce  the 
following  prices  and  information: 

(a)  The  producer  price  differential; 

(b)  The  protein  price; 

(c)  The  nonfat  solids  price; 

(d)  The  other  solids  price; 

(e)  The  butterfat  price; 

(f)  The  somatic  cell  adjustment  rate; 

(g)  The  average  butterfat,  protein, 
nonfat  solids,  and  other  solids  content 
of  producer  milk;  and 

(h)  The  statistical  imiform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  III 
price  and  the  producer  price 
differential. 

Payments  for  Milk 

§1126.70    Producer-settlement  fund. 
See  §1000.70. 

§  1 1 26.71    Payments  to  the  producer- 
settlement  fund. 

Each  handler  shall  make  payment  to 
the  producer-settlement  fund  in  a 
manner  that  provides  receipt  of  the 
funds  by  the  market  administrator  no 
later  than  the  16th  day  after  the  end  of 
the  month  (except  as  provided  in 
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§  1000.90).  Payment  shall  be  the 
amount,  if  any,  by  which  the  amount 
specified  in  paragraph  (a)  of  this  section 
exceeds  the  amount  specified  in 
paragraph  (b)  of  this  section: 

(a)  The  total  value  of  milk  to  the 
handler  for  the  month  as  determined 
pursuant  to  §1126.60. 

(b)  The  sum  of: 

(1)  An  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  as  determined  pursuant 
to  §  1000.44(c)  by  the  producer  price 
differential  as  adjusted  pursuant  to 
§1126.75; 

(2)  An  amount  obtained  by 
multiplying  the  total  poimds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butterfat  prices  respectively; 

(3)  The  total  value  of  the  somatic  cell 
adjustment  to  producer  milk;  and 

(4)  An  amount  obtained  by 
multiplying  the  poimds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1126.60(1)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1126.75  for  the 
location  of  the  plant  from  which 
received. 

§1126.72    Payments  from  the  producar- 
settlement  fund. 

No  later  than  the  17th  day  after  the 
end  of  each  month  (except  as  provided 
in  §  1000.90),  the  market  administrator 
shall  pay  to  each  handler  the  amount,  if 
any,  by  which  the  amount  computed 
piusuant  to  §  1126.71(b)  exceeds  the 
amount  computed  pursuant  to 
§  1126.71(a).  If,  at  such  time,  the  balance 
in  the  producer-settlement  fund  is 
insufficient  to  make  all  payments 
pursuant  to  this  section,  the  market 
administrator  shall  reduce  uniformly 
such  pajonents  and  shall  complete  the 
payments  as  soon  as  the  funds  are 
available. 

§  1 1 26.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Each  handler  shall  pay  each 
producer  for  producer  milk  for  which 
payment  is  not  made  to  a  cooperative 
association  pursuant  to  paragraph  (b)  of 
this  section,  as  follows: 

(1)  Partial  payment.  For  each 
producer  who  has  not  discontinued 
shipments  as  of  the  23rd  day  of  the 
month,  payment  shall  be  made  so  that 
it  is  received  by  the  producer  on  or 
before  the  26th  day  of  the  month  (except 
as  provided  in  §  1000.90)  for  milk 
received  during  the  first  15  days  of  the 
month  at  not  less  than  the  lowest 
announced  class  price  for  the  preceding 
month,  less  proper  deductions 
authorized  in  writing  by  the  producer. 

(2)  Final  payment.  For  milk  received 
during  the  month,  payment  shall  be 


made  so  that  it  is  received  by  each 
producer  no  later  than  the  18th  day  after 
the  end  of  the  month  (except  as 
provided  in  §  1000.90)  in  an  amount 
computed  as  follows: 

(i)  Multiply  the  himdredweight  of 
producer  milk  received  times  the 
producer  price  differential  for  the 
month  as  adjusted  pursuant  to 
§1126.75; 

(ii)  Miiltiply  the  pounds  of  butterfat 
received  times  the  butterfat  price  for  the 
month; 

(iii)  Multiply  the  pounds  of  protein 
received  times  the  protein  price  for  the 
month; 

(iv)  Multiply  the  pounds  of  other 
solids  received  times  the  other  solids 
price  for  the  month; 

(v)  Midtiply  the  himdredweight  of 
milk  received  times  the  somatic  cell 
adjustment  for  the  month; 

(vi)  Add  the  amounts  computed  in 
paragraphs  (a)(2)(i)  through  (v)  of  this 
section,  and  from  that  siun: 

(A)  Subtract  the  partial  payment  made 
pursuant  to  paragraph  (a)(1)  of  this 
section; 

(B)  Subtract  the  deduction  for 
marketing  services  pursuant  to 
§  1000.86; 

(C)  Add  or  subtract  for  errors  made  in 
previous  payments  to  the  producer 
subject  to  approval  by  the  market 
administrator;  and 

(D)  Subtract  proper  deductions 
authorized  in  writing  by  the  producer. 

(b)  On  or  before  the  day  prior  to  the 
dates  specified  for  partial  and  final 
payments  pursuant  to  paragraph  (a)  of 
this  section  (except  as  provided  in 
§  1000.90),  each  pool  plant  operator 
shall  pay  a  cooperative  association  for 
milk  received  as  follows: 

(1)  Partial  payment  to  a  cooperative 
association  for  bulk  milk  received 
directly  from  producers' farms.  For  bulk 
milk  (including  the  milk  of  producers 
who  are  not  members  of  such 
association  and  who  the  market 
administrator  determines  have 
authorized  the  cooperative  association 
to  collect  payment  for  their  milk) 
received  during  the  first  15  days  of  the 
month  from  a  cooperative  association  in 
any  capacity,  except  as  the  operator  of 

a  pool  plant,  the  payment  shall  be  equal 
to  the  hundredwei^t  of  milk  received 
multiplied  by  the  lowest  announced 
class  price  for  the  preceding  month. 

(2)  Partial  payment  to  a  cooperative 
association  for  milk  transferred  from  its 
pool  plant.  For  bulk  milk/skimmed  milk 
products  received  during  the  first  15 
days  of  the  month  from  a  cooperative 
association  in  its  capacity  as  the 
operator  of  a  pool  plant,  the  partial 
payment  shall  be  at  the  pool  plant 
operator's  estimated  use  value  of  the 


milk  using  the  most  recent  class  prices 
available  at  the  receiving  plant's 
location. 

(3)  Final  payment  to  a  cooperative 
association  for  milk  transferred  from  its 
pool  plant.  Following  the  classification 
of  bulk  fluid  milk  products  and  bulk 
fluid  cream  products  received  during 
the  month  from  a  cooperative 
association  in  its  capacity  as  the 
operator  of  a  pool  plant,  the  final 
payment  for  such  receipts  shall  be 
determined  as  follows: 

(i)  The  hundredweight  of  Class  I  skim 
milk  times  the  Class  I  skim  milk  price 
for  the  month  plus  the  pounds  of  Class 
I  butterfat  times  the  Class  I  butterfat 
price  for  the  month.  The  Class  I  prices 
to  be  used  shall  be  the  prices  effective 
at  the  location  of  the  receiving  plant; 

(ii)  The  pounds  of  nonfat  solids  in 
Class  n  skim  milk  by  the  Class  II  nonfat 
solids  j^ce; 

(iii)  The  pounds  of  butterfat  in  Class 
n  times  the  Class  II  butterfat  price; 

(iv)  The  pounds  of  nonfat  solids  in 
Class  rv  times  the  nonfat  solids  price; 

(v)  The  pounds  of  butterfat  in  Class  ID 
and  Class  IV  milk  times  the  butterfat 
price; 

(vi)  The  pounds  of  protein  in  Class  III 
milk  times  the  protein  price; 

(vii)  The  pounds  of  other  soUds  in 
Class  m  milk  times  the  other  solids 
price; 

(viii)  The  hundredweight  of  Class  II, 
Class  ni,  and  Class  FV  milk  times  the 
somatic  cell  adjustment;  and 

(ix)  Add  together  the  amounts 
computed  in  paragraphs  (b)(3)(i) 
through  (viii)  of  this  section  and  from 
that  sum  deduct  any  payments  made 
pursuant  to  paragraph  (b)(2)  of  this 
section. 

(4)  Final  payment  to  a  cooperative 
association  for  bulk  milk  received 
directly  from  producers'  farms.  For  bulk 
milk  received  frtim  a  cooperative 
association  during  the  month,  including 
the  milk  of  producers  who  are  not 
members  of  such  association  and  who 
the  market  administrator  determines 
have  authorized  the  cooperative 
association  to  collect  payment  for  their 
milk,  the  final  pajrment  for  such  milk 
shall  be  an  amount  equal  to  the  sum  of 
the  individual  payments  otherwise 
payable  for  such  milk  pursuant  to 
paragraph  (a)(2)  of  this  section. 

(c)  If  a  handler  has  not  received  full 
payment  from  the  market  administrator 
pursuant  to  §  1126.72  by  the  payment 
date  specified  in  paragraph  (a)  or  (b)  of 
this  section,  the  handler  may  reduce  pro 
rata  its  pajrments  to  producers  or  to 
cooperative  associations  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section, 
but  by  not  more  than  the  amount  of  the 
underpajnment.  The  pajnnents  shall  be 
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completed  on  the  next  scheduled 
payment  date  after  receipt  of  the  balance 
due  from  the  market  administrator. 

(d)  If  a  handler  claims  that  a  required 
payment  to  a  producer  cannot  be  made 
because  the  producer  is  deceased  or 
cannot  be  located,  or  because  the 
cooperative  association  or  its  lawful 
successor  or  assignee  is  no  longer  in 
existence,  the  payment  shall  be  made  to 
the  producer-settlement  fund,  and  in  the 
event  that  the  handler  subsequently 
locates  and  pays  the  producer  or  a 
lawful  claimant,  or  in  the  event  that  the 
handler  no  longer  exists  and  a  lawful 
claim  is  later  established,  the  market 
administrator  shall  make  the  required 
payment  from  the  producer-settlement 
fund  to  the  handler  or  to  the  lawful 
claimant  as  the  case  may  be. 

(e)  In  making  payments  to  producers 
pursuant  to  this  section,  each  pool  plant 
operator  shall  furnish  each  producer, 
except  a  producer  whose  milk  was 
received  &t)m  a  cooperative  association 
handler  described  in  §  1000.9(a)  or  (c), 

a  supporting  statement  in  a  form  that 
may  be  retained  by  the  recipient  which 
shall  show: 

(1)  The  name,  address.  Grade  A 
identifier  assigned  by  a  duly  constituted 
regulatory  agency,  and  the  payroll 
number  of  the  producer; 

(2)  The  month  and  dates  that  milk 
was  received  from  the  producer, 
including  the  daily  and  total  pounds  of 
milk  received; 

(3)  The  total  pounds  of  butterfat, 
protein,  and  other  solids  contained  in 
the  producer's  milk; 

(4)  The  somatic  cell  coimt  of  the 
producer's  milk; 

(5)  The  minimum  rate  or  rates  at 
which  payment  to  the  producer  is 
required  piusuant  to  this  order; 

(6)  The  rate  used  in  making  payment 
if  the  rate  is  other  than  the  applicable 
minimum  rate; 

(7)  The  amoimt,  or  rate  per 
himdredweight,  or  rate  per  pound  of 
component,  and  the  natiu^  of  each 
deduction  claimed  by  the  handler;  and 

(8)  The  net  amount  of  payment  to  the 
producer  or  cooperative  association. 

§1126.74    [Reserved] 

§  1 1 26.75    Plant  location  adjustments  for 
producer  milk  and  nonpool  millc. 

For  purposes  of  making  payments  for 
producer  milk  and  nonpool  milk,  a 
plant  location  adjustment  shall  be 
determined  by  subtracting  the  Class  I 
price  specified  in  §  1126.51  from  the 
Class  I  price  at  the  plant's  location.  The_ 
difference,  plus  or  minus  as  the  case 
may  be,  sh^l  be  used  to  adjust  the 
payments  required  pursuant  to 
§§  1126.73  and  1000.76. 


§  1 1 26.76    Payments  by  a  handler 
operating  a  partially  regulated  distributing 
plant 

See  §  1000.76. 

§  1 1 26.77    Adjustment  of  accounts. 

See  §1000.77. 

§  11 26.78    Charges  on  overdue  accounts. 
See  §  1000.78. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1 1 26.85    Assessment  for  order 
administration. 

See  §  1000.85. 


§1126.86 
services. 


Deduction  for  marketing 


See  §  1000.86. 

PART  1131— MILK  IN  ARIZONA-LAS 
VEGAS  MARKETING  AREA 

Sul»part— Order  Regulating  Handling 
General  Provisions 

Sec. 

1131.1  General  provisions. 

Definitioiis 

1131.2  Arizona-Las  Vegas  marketing  area. 

1131.3  Route  disposition. 

1131.4  Plant. 

1131.5  Distributing  plant. 

1131.6  Supply  plant. 

1131.7  Pool  plant. 

1131.8  Nonpool  plant. 

1131.9  Handler. 

1131.10  Producer-handler. 

1131.11  [Reserved] 

1131.12  Producer. 

1131.13  Producer  milk. 

1131.14  Other  source  milk. 

1131.15  Fluid  milk  product. 

1131.16  Fluid  cream  product. 

1131.17  (Reserved) 

1131.18  Cooperative  association. 

1131.19  Commercial  food  processing 
establishment. 

Handler  Reports 

1131.30  Reports  of  receipts  and  utilization. 

1131.31  Payroll  reports. 

1131.32  Other  reports. 

Classification  of  Milk 

1 1 3 1 .40  Classes  of  utilization. 

1131.41  [Reserved] 

1131.42  Classification  of  transfers  and 
diversions. 

1131.43  General  classification  rules. 

1131.44  Classification  of  producer  milk. 

1131.45  Market  administrator's  reports  and 
announcements  concerning 
classification. 

Class  Prices 

1131.50  Class  prices,  component  prices, 
and  advanced  pricing  factors. 

1131.51  Class  I  differential  and  price. 

1131.52  Adjusted  Class  I  differentials. 

1131.53  Announcement  of  class  prices, 
component  prices,  and  advanced  pricing 
factors. 


1131.54    Equivalent  price. 
Uniform  Prices 

1 1 3 1 .60  Handler's  value  of  milk. 

1131.61  Computation  of  uniform  prices. 

1131.62  Announcement  of  uniform  prices. 

Pajrments  for  Milk 

1131.70  Producer-settlement  fund. 

1131.71  Payments  to  the  producer- 
settlement  fund. 

1131.72  Payments  fix)m  the  producer- 
settlement  fund. 

1131.73  Payments  to  producers  and  to 
cooperative  associations. 

1131.74  [Reserved] 

1131.75  Plant  location  adjustments  for 
producers  and  nonpool  milk. 

1131.76  Payments  by  a  handler  operating  a 
partially  regulated  distributing  plant. 

1131.77  Adjustment  of  accounts. 

1131.78  Charges  on  overdue  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1 1 31 .85  Assessment  for  order 
administration. 

1131.86  Deduction  for  marketing  services. 
Authority:  7  U.S.C.  601—674. 

Subpart— Order  Regulating  Handling 

General  Provisions 

§  1 1 31 .1    General  provisions. 

The  terms,  definitions,  and  provisions 
in  part  1000  of  this  chapter  apply  to  and 
are  hereby  made  a  part  of  this  order.  In 
this  part,  1131,  all  references  to  sections 
in  part  1000  refer  to  part  1000  of  this 
chapter. 

Definitions  > 


§1131.2 
area. 


Arizona-Las  Vegas  marketing 


The  marketing  area  means  all  territory 
within  the  boimds  of  the  following 
states  and  political  subdivisions, 
including  all  piers,  docks  and  wharves 
connected  therewith  and  all  craft 
moored  thereat,  and  all  territory 
occupied  by  government  (municipal. 
State  or  Federal)  reservations, 
installations,  institutions,  or  other 
similar  establishments  if  any  part 
thereof  is  within  any  of  the  listed  states 
or  political  subdivisions: 

Arizona 

All  of  the  State  of  Arizona. 

Nevada  Counties 

Clarlc. 

§1131.3    Route  disposition. 

See  §  1000.3. 
§1131.4    Plant 

See  §  1000.4. 
§1131.5    OistrilHiting  plant 

See  §  1000.5. 
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f  1 1 31 .6    Supply  plant 
See  §  1000.6. 

S  1131.7    Pool  plant 

Pool  Plant  means  a  plant  or  unit  of 
plants  specified  in  paragraphs  (a) 
through  (e)  of  this  section,  but  excluding 
a  plant  specified  in  paragraph  (g)  of  this 
section.  The  pooling  standards 
described  in  paragraphs  (c)  and  (d)  of 
this  section  are  subject  to  modification 
pursuant  to  paragraph  (f)  of  this  section. 

(a)  A  distributing  plant,  other  than  a 
plant  qualified  as  a  pool  plant  pursuant 
to  paragraph  (b)  of  this  section  or 
section  7(b)  of  any  other  Federal  milk 
order,  from  which  during  the  month  25 
percent  or  more  of  the  total  quantity  of 
fluid  milk  products  physically  received 
at  the  plant  (excluding  concentrated 
milk  received  from  another  plant  by 
agreement  for  other  than  Class  I  use)  are 
disposed  of  as  route  disposition  or  are 
transferred  in  the  form  of  packaged  fluid 
milk  products  to  other  distributing 
plants.  At  least  25  percent  of  such  route 
disposition  and  transfers  must  be  to 
outlets  in  the  marketing  area. 

(b)  Any  distributing  plant  located  in 
the  marketing  area  which  diuing  the 
month  processed  at  least  25  percent  of 
the  total  quantity  of  fluid  milk  products 
physically  received  at  the  plant 
(excluding  concentrated  milk  received 
from  another  plant  by  agreement  for 
other  than  Class  I  use)  into  ultra- 
pasteurized  or  aseptically-processed 
fluid  milk  products. 

(c)  A  supply  plant  from  which  SO 
percent  or  more  of  the  total  quantity  of 
milk  that  is  physically  received  at  such 
plant  bom  dairy  farmers  and  handlers 
described  in  §  1000.9(c),  including  milk 
that  is  diverted  as  producer  milk  to 
other  plants,  is  transferred  to  pool 
distributing  plants.  Concentrated  milk 
transferred  from  the  supply  plant  to  a 
distributing  plant  for  an  agreed-upon 
use  other  than  Class  I  shall  be  excluded 
&t)m  the  supply  plant's  shipments  in 
computing  the  plant's  shipping 
percentage. 

(d)  A  plant  located  within  the 
marketing  area  and  operated  by  a 
cooperative  association  if,  during  the 
month,  or  the  immediately  preceding 
12-month  period  ending  with  the 
current  month,  35  percent  or  more  of 
the  producer  milk  of  members  of  the 
association  (and  any  producer  milk  of 
nonmembers  and  members  of  another 
cooperative  association  which  may  be 
marketed  by  the  cooperative 
association)  is  physically  received  in  the 
form  of  bulk  fluid  milk  products 
(excluding  concentrated  milk 
transferred  to  a  distributing  plant  for  an 
agreed-upon  use  other  than  Class  I)  at 
plants  specified  in  paragraph  (a)  or  (b) 


of  this  section  either  directly  from  farms 
or  by  transfer  from  supply  plants 
operated  by  the  cooperative  association 
and  from  plants  of  the  cooperative 
association  for  which  pool  plant  status 
has  been  requested  under  tliis  paragraph 
subject  to  the  following  conditions: 

(1)  The  plant  does  not  qualify  as  a 
pool  plant  under  paragraph  (a),  (b)  or  (c) 
of  this  section  or  under  comparable 
provisions  of  another  Federal  order;  and 

(2)  "The  plant  is  approved  by  a  diily 
constituted  regulatory  agency  for  the 
handling  of  milk  approved  for  fluid 
consumption  in  the  marketing  area. 

(e)  Two  or  more  plants  operated  by 
the  same  handler  and  located  in  the 
marketing  area  may  qualify  for  pool 
plant  status  as  a  imit  by  together 
meeting  the  requirements  specified  in 
paragraph  (a)  of  this  section  and  subject 
to  all  of  the  following  additional 
requirements: 

(1)  At  least  one  of  the  plants  in  the 
unit  must  qualify  as  a  pool  plant 
pursuant  to  paragraph  (a)  of  this  section; 

(2)  Other  plants  in  the  unit  must 
process  Class  I  or  Class  II  products, 
using  50  percent  or  more  of  the  total 
Grade  A  fluid  milk  products  received  in 
bulk  form  at  such  plant  or  diverted 
therefrom  by  the  plant  operator  in  Class 
I  or  Class  II  products,  and  must  be 
located  in  a  pricing  zone  providing  the 
same  or  lower  Class  I  price  than  the 
price  applicable  at  the  distributing  plant 
included  in  the  imit  pursuant  to 
paragraph  (e)(1)  of  this  section;  and 

(3)  A  written  request  to  form  a  unit 
must  be  filed  by  the  handler  with  the 
market  administrator  prior  to  the  first 
day  of  the  month  for  which  such  status 
is  desired  to  be  effective.  The  xmit  shall 
continue  from  month  to  month 
thereafter  without  further  notification. 
The  handler  shall  notify  the  market 
administrator  in  writing  prior  to  the  first 
day  of  any  month  for  which  termination 
or  any  change  of  the  unit  is  desired. 

(f)  The  applicable  shipping 
percentages  of  paragraphs  (c)  and  (d)  of 
this  section  may  be  increased  or 
decreased  by  the  market  administrator  if 
the  market  administrator  finds  that  such 
adjustment  is  necessary  to  encourage 
needed  shipments  or  to  prevent 
uneconomic  shipments.  Before  making 
such  a  finding,  the  market  administrator 
shall  investigate  the  need  for  adjustment 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  parties  if  the  i^uest  is  made 
in  writing  at  least  15  days  prior  to  the 
month  for  which  the  requested  revision 
is  desired  effective.  If  the  investigation 
shows  that  an  adjustment  of  the 
shipping  percentages  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  an 


adjustment  is  being  considered  and 
invite  data,  views  and  argiunents.  Any 
decision  to  revise  an  applicable 
shipping  percentage  must  be  issued  in 
writing  at  least  one  day  before  the 
effective  date. 

(g)  The  term  pool  plant  shall  not 
apply  to  the  following  plants: 

11)  A  producer-handler  as  defined 
under  any  Federal  order; 

(2)  An  exempt  plant  as  defined  in 
§  1000.8(e); 

(3)  A  plant  located  within  the 
marketing  area  and  qualified  pursuant 
to  paragrapli  (a)  of  this  section  which 
meets  the  pooling  requirements  of 
another  Federal  order,  and  from  which 
more  than  50  percent  of  its  route 
disposition  has  been  in  the  other 
Federal  order  marketing  area  for  3 
consecutive  months; 

(4)  A  plant  located  outside  any 
Federal  order  marketing  area  and 
qualified  pursuant  to  paragraph  (a)  of 
this  section  that  meets  the  pooling 
requirements  of  another  Federal  order 
and  has  had  greater  route  disposition  in 
such  other  Federal  order's  marketing 
area  for  3  consecutive  months; 

(5)  A  plant  located  in  another  Federal 
order  marketing  area  and  qualified 
pursuant  to  paragraph  (a)  of  this  section 
that  meets  the  pooling  requirements  of 
such  other  Federal  order  and  does  not 
have  a  majority  of  its  route  distribution 
in  this  marketing  area  for  3  consecutive 
months  or  if  the  plant  is  required  to  be 
regulated  under  such  other  Federal 
order  without  regard  to  its  route 
disposition  in  any  other  Federal  order 
marketing  area; 

(6)  A  plant  qualified  piusuant  to 
paragraph  (c)  of  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  order  and  from  which 
greater  qualifying  shipments  are  made 
to  plants  regulated  under  the  other 
Federal  order  than  are  made  to  plants 
regulated  under  this  order,  or  the  plant 
has  automatic  pooling  status  under  the 
other  Federal  order;  and 

(7)  That  portion  of  a  regulated  plant 
designated  as  a  nonpool  plant  that  is 
physically  separate  and  operated 
separately  frvm  the  pool  portion  of  such 
plant.  The  designation  of  a  portion  of  a 
regulated  plant  as  a  nonpool  plant  must 
be  requested  in  advance  and  in  writing 
by  the  handler  and  must  be  approved  by 
the  market  administrator. 

§1131.8    Nonpool  plant 
See  §  1000.8. 

§1131.9    Handler. 
See  §  1000.9. 

§1^31.10    Producer-handler. 

Producer-handler  means  a  person 
who: 
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(a)  Operates  a  dairy  farm  and  a 
distributing  plant  from  which  there  is 
route  disposition  in  the  marketing  area 
during  the  month; 

(b)  Receives  fluid  milk  products  from 
own  farm  production  or  milk  that  is 
fully  subject  to  the  pricing  and  pooling 
provisions  of  this  or  another  Federal 
order: 

(c)  Receives  at  its  plant  or  acquires  for 
route  disposition  no  more  than  150,000 
pounds  of  fluid  milk  products  from 
handlers  fully  regulated  under  any 
Federal  order.  This  limitation  shall  not 
apply  if  the  producer-handler's  own 
farm  production  is  less  than  150,000 
pounds  during  the  month; 

{d)  Disposes  of  no  other  source  milk 
as  Class  I  milk  except  by  increasing  the 
nonfat  milk  solids  content  of  the  fluid 
milk  products; 

(e)  Does  not  distribute  fluid  milk 
products  to  a  wholesale  customer  who 
also  is  serviced  by  a  plant  described  in 
§  1131.7(a),  (b),  or  (e),  or  a  handler 
described  in  §  1000.8(c)  that  supplied 
the  same  product  in  the  same-sized 
package  with  a  similar  label  to  the 
wholesale  customer  during  the  month; 
and 

(f)  Provides  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  animals  and 
other  resoxirces  necessary  to  produce  all 
Class  I  milk  handled  (excluding  receipts 
from  handlers  fully  regulated  under  any 
Federal  order)  and  the  operation  of  the 
distributing  plant  are  the  personal 
enterprise  of.  and  at  the  personal  risk  of, 
such  person  in  his/her  capacity  as  a 
producer-handler. 

§1131.11    [Reserved] 

§1131.12    Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  producer  means  any 
person  who  produces  milk  approved  by 
a  duly  constituted  regulatory  agency  for 
fluid  consumption  as  Grade  A  milk  and 
whose  milk  (or  components  of  milk)  is: 

(1)  Received  at  a  pool  plant  directly 
from  the  producer  or  diverted  by  the 
plant  operator  in  accordance  with 
§1131.13;  or 

(2)  Received  by  a  handler  described  in 
§  1000.9(c). 

(b)  Producer  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  Federal  order; 

(2)  A  dairy  fanner  whose  milk  is 
received  at  an  exempt  plant,  excluding 
producer  milk  diverted  to  the  exempt 
plant  pursuant  to  §  1131.13(d); 

(3)  A  dairy  farmer  whose  milk  is 
received  by  diversion  at  a  pool  plant 
from  a  handler  regulated  imder  another 
Federal  order  if  the  other  Federal  order 
designates  the  dairy  farmer  as  a 


producer  imder  that  order  and  that  milk 
is  allocated  by  request  to  a  utilization 
other  than  Class  I; 

(4)  A  dairy  farmer  whose  milk  is 
reported  as  diverted  to  a  plant  fully 
regulated  under  another  Federal  order 
with  respect  to  that  portion  of  the  milk  ' 
so  diverted  that  is  assigned  to  Gass  I 
imder  the  provisions  of  such  other 
order;  and 

(5)  A  dairy  farmer  whose  milk  is 
received  at  a  pool  plant  if  during  the 
month  milk  from  the  same  farm  is 
received  at  a  nonpool  plant  (except  a 
nonpool  plant  that  has  no  utilization  of 
milk  products  in  any  class  other  than 
Class  in  or  Class  IV)  other  than  as 
producer  milk  imder  this  or  some  other 
Federal  order.  Such  a  dairy  farmer  shall 
be  known  as  a  dairy  fanner  for  other 
markets. 

§1131.13    Producer  milk. 

Producer  milk  means  the  skim  milk 
(or  the  skim  equivalent  of  components 
of  skim  milk)  and  butterfat  in  milk  of  a 
producer  that  is: 

(a)  Received  by  the  operator  of  a  pool 
plant  directly  fitjm  a  producer  or  a 
handler  described  in  §  1000.9(c).  All 
milk  received  pursuant  to  this 
paragraph  shall  be  priced  at  the  location 
of  the  plant  where  it  is  first  physically 
received; 

(b)  Received  by  a  handler  described  in 
§  1000.9(c)  in  excess  of  the  quantity 
delivered  to  pool  plants; 

(c)  Diverted  by  a  pool  plant  operator 
to  another  pool  plant.  Milk  so  diverted 
shall  be  priced  at  the  location  of  the 
plant  to  which  diverted;  or 

(d)  Diverted  by  the  operator  of  a  pool 
plant  or  a  cooperative  association 
described  in  §  1000.9(c)  to  a  nonpool 
plant,  subject  to  the  following 
conditions: 

(1)  Milk  of  a  dairy  farmer  shall  not  be 
eligible  for  diversion  unless  at  least  one 
day's  production  of  such  dairy  farmer  is 
physically  received  at  a  pool  plant 
during  the  month; 

(2)  The  total  quantity  of  milk  diverted 
by  a  handler  in  any  month  shall  not 
exceed  50  percent  of  the  total  producer 
milk  caused  by  the  handler  to  be 
received  at  pool  plants  and  diverted; 

(3)  Diverted  milk  shall  be  priced  at 
the  location  of  the  plant  to  which 
diverted; 

(4)  Any  milk  diverted  in  excess  of  the 
limits  prescribed  in  paragraph  (d)(2)  of 
this  section  shall  not  be  producer  milk. 
If  the  diverting  handler  or  cooperative 
association  fails  to  designate  the  dairy 
farmers'  deliveries  that  are  not  to  be 
producer  milk,  no  milk  diverted  by  the 
handler  or  cooperative  association 
during  the  month  to  a  nonpool  plant 
shall  be  producer  milk.  In  the  event 


If 


some  of  the  milk  of  any  producer  is 
determined  not  to  be  producer  milk 
pursuant  to  this  paragraph,  other  milk 
delivered  by  such  producer  as  producer 
milk  during  the  month  will  not  be 
subject  to  §  1131.12(b)(5);  and 

(5)  The  delivery  day  requirement  in 
paragraph  (d)(1)  of  this  section  and 
diversion  percentage  in  paragraph  (d)(2) 
of  this  section  may  be  increased  or 
decreased  by  the  market  administrator  if 
the  market  administrator  finds  that  such 
revision  is  necessary  to  assure  orderly 
marketing  and  efficient  handling  of  milk 
in  the  marketing  area.  Before  making 
such  a  finding,  the  market  administrator 
shaU  investigate  the  need  for  the 
revision  either  on  the  market 
administrator's  own  initiative  or  at  the 
request  of  interested  persons  if  the 
request  is  made  in  writing  at  least  15 
days  prior  to  the  month  for  which  the 
requested  revision  is  desired  effective, 
the  investigation  shows  that  a  revision 
might  be  appropriate,  the  market 
administrator  shall  issue  a  notice  stating 
that  the  revision  is  being  considered  and 
inviting  written  data,  views,  and 
arguments.  Any  decision  to  revise  the 
delivery  day  requirement  or  the 
diversion  percentage  must  be  issued  in 
writing  at  least  one  day  before  the 
effective  date. 

§1131.14    Other  source  milk. 
See  §  1000.14. 

§1131.15    Huid  milk  product 

See  §1000.15. 

§1131.16    Ruid  cream  product 
See  §  1000.16. 

§1131.17    [Reserved] 

§  1 1 31 .1 8    Cooperative  association. 
See  §  1000.18. 

§1131.19    Commercial  food  processing 
establishment 

See  §1000.19. 

Handler  Reports 

§  1 1 31 .30    Reports  of  receipts  and 
utilization. 

Each  handler  shall  report  monthly  so 
that  the  market  administrator's  office 
receives  the  report  on  or  before  the  7th 
day  after  the  end  of  the  month,  in  the 
detail  and  on  the  forms  prescribed  by 
the  market  administrator,  as  follows: 

(a)  With  respect  to  each  of  its  pool 
plants,  the  quantities  of  skim  milk  and 
butterfat  contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
reporting  handler,  from  sources  other 
than  handlers  described  in  §  1000.9(c); 

(2)  Receipts  of  milk  frtsm  handlers 
described  in  §  1000.9(c); 


Federal  Register/ Vol.  64.  No.  63 /Friday,  April  2,  1999 /Proposed  Rules 


16283 


(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from 
other  pool  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  bulk  fluid  cream  products;  and  (6) 
The  utilization  or  disposition  of  all  milk 
and  milk  products  required  to  be 
reported  pursuant  to  this  paragraph. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been 
fuUy  regulated  shall  be  reported  in  lieu 
of  producer  milk.  Such  report  shall 
show  also  the  quantity  of  any 
reconstituted  skim  milk  in  route 
disposition  in  the  marketing  area. 

(c)  Each  handler  described  in 
§  1000.9(c)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers;  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  described  in 
§  1131.10  shall  report: 

(1)  The  poimds  of  milk  received  from 
each  of  the  handler's  own-farm 
production  imits,  showing  separately 
the  production  of  each  farm  imit  and  the 
number  of  dairy  cows  in  production  at 
each  farm  unit; 

(2)  Fluid  milk  products  and  bidk  fluid 
cream  products  received  at  its  plant  or 
acquired  for  route  disposition  frtim  pool 
plants,  other  order  plants,  and  handlers 
described  in  §  1000.9(c); 

(3)  Receipts  of  other  soiuce  milk  not 
reported  pursuant  to  paragraph  (d)(2)  of 
this  section; 

(4)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  fluid  cream  products;  and  (5)  The 
utilization  or  disposition  of  all  milk  and 
milk  products  required  to  be  reported 
pursuant  to  this  paragraph. 

(e)  Each  handler  not  specified  in 
paragraphs  (a)  through  (d)  of  this  section 
shaU  report  with  respect  to  its  receipts 
and  utilization  of  milk  and  milk 
products  in  such  manner  as  the  market 
administrator  may  prescribe. 

11131.31    Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler  that 
operates  a  pool  plant  pursuant  to 
§  1131.7  and  each  handler  described  in 
§  1000.9(c)  shall  report  to  the  market 
administrator  its  producer  payroll  for 
such  month,  in  the  detail  prescribed  by 
the  market  administrator,  showing  for 
each  producer: 

(1)  The  month: 


(2)  The  producer's  name  and  address; 

(3)  The  daily  and  total  pounds  of  milk 
received  from  the  producer; 

(4)  The  total  butterfat  content  of  such 
milk;  and 

(5)  The  price  per  himdredweight,  the 
gross  amount  due,  the  amount  and 
nature  of  any  deductions,  and  the  net 
amount  paid. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  pajrment  pursuant  to 
§  1000.76(b)  shall  report  for  each  dairy 
farmer  who  woidd  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for 
reports  required  by  paragraph  (a)  of  this 
section. 

§1131.32    Other  report*. 

In  addition  to  the  reports  required 
piusuant  to  §  1131.30  and  §  1131.31, 
each  handler  shall  report  any 
information  the  market  administrator 
deems  necessary  to  verify  or  establish 
each  handler's  obligation  under  the 
order. 

Classification  of  Milk 

S  1131.40    Classes  of  utilization. 
See  §  1000.40. 

§1131.41    [Reserved] 

§1131.42    Classification  of  transfers  and 
diversions. 
See  §  1000.42. 

§  1 1 31 .43    General  classification  rules. 
See  §  1000.43. 

§1131.44    Classification  of  producer  milk. 

See  §  1000.44. 

§1131.45    Market  administrator's  reports 
and  announcements  cor>cemlng 
classification. 
See  §  1000.45. 

Class  Prices 

§  1 1 31 .50    Class  prices,  component  prices, 
and  advanced  pricing  factors. 

See  §  1000.50. 

§1131.51    Class  I  differential  and  price. 
The  Class  I  differential  shall  be  the 
differential  established  for  Maricopa 
Coimty,  Arizona,  which  is  reported  in 
§  1000.52.  "The  Class  I  price  shall  be  the 
price  computed  pursuant  to  §  1000.50(a) 
for  Maricopa  County,  Arizona. 

§1131.52    Ad)usted  Class  I  differentials. 
See  §  1000.52. 

§  1 1 31 .53    Announcement  of  class  prices, 
component  prices,  and  advanced  pricing 
factors. 
See  §  1000.53. 

§1131.54    Equivalent  price. 
See  §  1000.54. 


Uniibrm  Prices 

§1131.60    Handler's  value  of  milk. 

For  the  piupose  of  computing  a 
handler's  obligation  for  producer  milk, 
the  market  administrator  shall 
determine  for  each  month  the  value  of 
milk  of  each  handler  with  respect  to 
each  of  the  handler's  pool  plants  and  of 
each  handler  described  in  §  1000.9(c) 
with  respect  to  milk  that  was  not 
received  at  a  pool  plant  by  adding  the 
amounts  computed  in  paragraphs  (a) 
through  (e)  of  this  section  and 
subtracting  from  that  total  amount  the 
value  computed  in  paragraph  (f)  of  this 
section.  Receipts  of  nonflmd  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  Federal  order  under 
§  1000.76(a)(4)  or  (d)  shall  be  excluded 
from  pricing  under  this  section. 

(a)  Midtiply  the  poimds  of  skim  milk 
and  butterfat  in  producer  milk  that  were 
classified  in  each  class  pursuant  to 

§  1000.44(c)  by  the  applicable  skim  milk 
and  butterfat  prices,  and  add  the 
resulting  amounts; 

(b)  Multiply  the  pounds  of  skim  milk 
and  butterfat  overage  assigned  to  each 
class  pursuant  to  §  1000.44(a)(ll)  and 
the  corresponding  steps  of  §  1000.44(b) 
by  the  respective  skim  milk  and 
butterfat  prices  applicable  at  the 
location  of  the  pool  plant; 

(c)  Multiply  the  difference  between 
the  current  month's  Class  I,  D,  or  in 
price,  as  the  case  may  be,  and  the  Class 
rV  price  for  the  preceding  month  by  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I,  n,  or 
in,  respectively,  pursuant  to 

§  1000.44(a)(7)  and  the  corresponding 
step  of  §  1000.44(b); 

(d)  Multiply  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  and  the  Class 
IV  price  by  the  hundredweight  of  skim 
miUc  and  butterfat  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and  the 
himdredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(3)(i)  through 
(vi)  and  the  corresponding  step  of 

§  1000.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  frt)m  plants 
regulated  under  other  Federal  orders 
and  bulk  concentrated  fluid  milk 
products  from  pool  plants,  plants 
regiilated  imder  other  Federal  orders, 
and  unregulated  siipply  plants; 

(e)  Multiply  the  Class  I  price 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  voliune  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
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§  1000.43(d)  and  §  1000.44(a)(3)(i)  and 
the  corresponding  steps  of  §  1000.44(b) 
and  the  pounds  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1000.44(a)(8)  and  the 
corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  uiu^gulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 
and 

(f)  For  reconstituted  milk  made  from 
receipts  of  nonfluid  milk  products, 
multiply  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  IV  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1000.43(d). 

§  1 1 31 .61    Computation  of  uniform  prices. 

On  or  before  the  11th  day  of  each 
month,  the  market  administrator  shall 
compute  a  uniform  butterfat  price,  a 
uniform  skim  milk  price,  and  a  uniform 
price  for  producer  milk  receipts 
reported  for  the  prior  month.  The  report 
of  any  handler  who  has  not  made 
payments  required  pursuant  to 
§  1131.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
these  prices,  and  such  handler's  report 
shall  not  be  included  in  the 
computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 

(a)  Uniform  butterfat  price.  The 
uniform  butterfat  price  per  poirnd, 
rounded  to  the  nearest  one-hundredth 
cent,  shall  be  computed  by  multiplying 
the  pounds  of  butterfat  in  producer  milk 
allocated  to  each  class  piu^uant  to 

§  1000.44(b)  by  the  respective  class 
butterfat  prices  and  dividing  the  sum  of 
such  values  by  the  total  poimds  of  such 
butterfat. 

(b)  Uniform  skim  milk  price.  The 
uniform  skim  milk  price  per 
hundredweight,  roimded  to  the  nearest 
cent,  shall  be  computed  as  follows: 

(1)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1131.60  for  all 
handlers; 

(2)  Add  an  amoimt  equal  to  the  sum 
of  the  location  adjustments  computed 
pursuant  to  §  1131.75; 

(3)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 


(4)  Subtract  the  value  of  the  total 
poimds  of  butterfat  for  all  handlers.  The 
butterfat  value  shall  be  computed  by 
multiplying  the  pounds  of  butterfat  by 
the  butterfat  price  computed  in 
paragraph  (a)  of  this  section; 

(5)  Divide  the  resulting  amoimt  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(i)  The  total  skim  pounds  of  producer 
milk;  and 

(ii)  The  total  skim  pounds  for  which 
a  value  is  computed  pursuant  to 
§  1131.60(e);  and 

(6)  Subtract  not  less  than  4  cents  and 
not  more  than  5  cents. 

(c)  Uniform  price.  The  uniform  price 
per  hundredweight,  rounded  to  the 
nearest  cent,  shall  be  the  sum  of  the 
following: 

(1)  Multiply  the  uniform  butterfat 
price  for  the  month  pursuant  to 
paragraph  (a)  of  this  section  times  3,5 
pounds  of  butterfat;  and 

(2)  Multiply  the  uniform  skim  milk 
price  for  the  month  pursuant  to 
paragraph  (b)  of  this  section  times  .965. 

§1131.62    Announcement  of  uniform 
prices. 

On  or  before  the  1 1th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  announce  the 
uniform  prices  for  the  month  computed 
pursuant  to  §1131.61. 

Payments  for  Milk 

§  1 1 31 .70    Producer-settlement  fund. 
See  §  1000.70. 

§  11 31 .71    Payments  to  the  producer- 
settlement  fund. 

Each  handler  shall  make  payment  to 
the  producer-settlement  fund  in  a 
manner  that  provides  receipt  of  the 
funds  by  the  market  administrator  no 
later  than  the  13th  day  after  the  end  of 
the  month  (except  as  provided  in 
§  1000.90).  Payments  due  the  market 
administrator  shall  be  deemed  not  to 
have  been  made  until  the  money  owed 
has  been  received  at  the  market 
administrator's  office,  or  deposited  into 
the  market  administrator's  bank 
account.  Payment  shall  be  the  amount, 
if  any,  by  which  the  amount  specified 
in  paragraph  (a)  of  this  section  exceeds 
the  amount  specified  in  paragraph  (b)  of 
this  section: 

(a)  The  total  value  of  milk  to  the 
handler  for  the  month  as  determined 
pursuant  to  §  1131.60. 

(b)  The  simi  of: 

il)  The  value  at  the  uniform  prices  for 
skim  milk  and  butterfat,  adjusted  for 
plant  location,  of  the  handler's  receipts 
of  producer  milk;  and 

(2)  The  value  at  the  uniform  price  as 
adjusted  pursuant  to  §  1131.75 


applicable  at  the  location  of  the  plant 
firom  which  received  of  other  source 
milk  for  which  a  value  is  computed 
pursuant  to  §  1131.60(e). 

§  1 1 31 .72    Payments  from  the  producer- 
settlement  fund. 

No  later  than  the  14th  day  after  the 
end  of  each  month  (except  as  provided 
in  §  1000.90),  the  market  administrator 
shall  pay  to  each  handler  the  amount,  if 
any,  by  which  the  amount  computed 
pursuant  to  §  1131.71(b)  exceeds  the 
amount  computed  pursuant  to 
§  1131.71(a).  If,  at  such  time,  the  balance 
in  the  producer-settlement  fund  is 
insufficient  to  make  all  payments 
pursuant  to  this  section,  the  market 
administrator  shall  reduce  uniformly 
such  pajrments  and  shall  complete  the 
payments  as  soon  as  the  funds  are 
available. 

§  1 1 31 .73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  each  handler 
shall  make  payment  to  each  producer 
fit}m  whom  milk  is  received  during  the 
month  as  follows: 

(1)  Partial  payment.  For  each 
producer  who  has  not  discontinued 
shipments  as  of  the  25th  day  of  the 
month,  payment  shall  be  made  so  that 
it  is  received  by  the  producer  on  or 
before  the  27th  day  of  each  month 
(except  as  provided  in  §  1000.90)  for 
milk  received  from  such  producer 
during  the  first  15  days  of  the  month  at 
not  less  than  1.3  times  the  lowest  class 
price  for  the  preceding  month  less 
proper  deductions  authorized  in  writing 
by  the  producer. 

(2)  Final  payment.  For  milk  received 
during  the  month,  a  payment  computed 
as  follows  shall  be  made  so  that  it  is 
received  by  each  producer  one  day  after 
the  payment  date  required  in  §  1131.72: 

(i)  MiUtiply  the  hundredweight  of 
producer  skim  milk  received  times  the 
uniform  skim  milk  price  for  the  month; 

(ii)  Multiply  the  pounds  of  producer 
butterfat  received  times  the  uniform 
butterfat  price  for  the  month; 

(iii)  Multiply  the  hundredweight  of 
producer  milk  received  times  the  plant 
location  adjustment  pursuant  to 
§1131.75;  and 

(iv)  Add  the  amounts  computed  in 
paragraph  (a)(2)(i),  (ii),  and  (iii)  of  this 
section,  and  from  that  simi: 

(A)  Subtract  the  partial  payment  made 
pursuant  to  paragraph  (a)(1)  of  this 
section; 

(B)  Subtract  the  deduction  for 
marketing  services  pursuant  to 
§  1000.86; 

(C)  Add  or  subtract  for  errors  made  in 
previous  payments  to  the  producer, 
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subject  to  approval  by  the  market 
administrator;  and 

(D)  Subtract  proper  deductions 
authorized  in  writing  by  the  producer. 

(b)  Two  days  prior  to  the  dates  on 
which  partial  and  final  payments  are 
due  pursuant  to  paragraph  (a)  of  this 
section,  each  pool  plant  operator  shall 
pay  a  cooperative  association  for  milk 
received  as  follows: 

(1)  Partial  payment  to  a  cooperative 
association  for  bulk  milk  received 
directly  from  producers'  farms.  For  bulk 
milk  (including  the  milk  of  producers 
who  are  not  members  of  such 
association  and  who  the  market 
administrator  determines  have 
authorized  the  cooperative  association 
to  collect  payment  for  their  milk) 
received  during  the  first  15  days  of  the 
month  firom  a  cooperative  association  in 
any  capacity  except  as  the  operator  of  a 
pool  plant,  the  payment  shall  be  an 
amoimt  not  less  than  1.3  times  the 
lowest  class  price  for  the  preceding 
month  midtiplied  by  the  hundredweight 
of  milk. 

(2)  Partial  payment  to  a  cooperative 
association  for  milk  transferred  from  its 
pool  plant.  For  bulk  fluid  milk  products 
and  bulk  fluid  cream  products  received 
during  the  first  15  days  of  the  month 
from  a  cooperative  association  in  its 
capacity  as  the  operator  of  a  pool  plant, 
the  partial  payment  shall  be  at  the  pool 
plant  operator's  estimated  use  value  of 
the  milk  using  the  most  recent  class 
prices  available  for  skim  milk  and 
butterfat  at  the  receiving  plant's 
location. 

(3)  Final  payment  to  a  cooperative 
association  for  milk  transferred  from  its 
pool  plant.  For  bulk  fluid  milk  products 
and  bulk  fluid  cream  products  received 
during  the  month  from  a  cooperative 
association  in  its  capacity  as  the 
operator  of  a  pool  plant,  the  final 
payment  shall  be  the  classified  value  of 
such  milk  as  determined  by  multiplying 
the  pounds  of  skim  milk  and  butterfat 
assigned  to  each  class  pursuant  to 

§  1000.44  by  the  class  prices  for  the 
month  at  the  receiving  plant's  location, 
and  subtracting  from  this  sum  the 
partial  payment  made  pursuant  to 
paragraph  (b)(2)  of  this  section. 

(4)  Final  payment  to  a  cooperative 
association  for  bulk  milk  received 
directly  from  producers'  farms.  For  bulk 
milk  received  from  a  cooperative 
association  diu-ing  the  month,  including 
the  milk  of  producers  who  are  not 
members  of  such  association  and  who 
the  market  administrator  determines 
have  authorized  the  cooperative 
association  to  collect  payment  for  their 
milk,  the  final  payment  for  such  milk 
shall  be  an  amount  equal  to  the  sum  of 
the  individual  payments  otherwise 


payable  for  such  milk  pursuant  to 
paragraph  (a)(2)  of  this  section. 

(c)  If  a  handler  has  not  received  full 
payment  from  the  market  administrator 
piu-suant  to  §  1131.72  by  the  payment 
date  specified  in  paragraph  (a)  or  (b)  of 
this  section,  the  handler  may  reduce  pro 
rata  his  payments  pursuant  to  such 
paragraphs,  but  by  not  more  than  the 
amount  of  such  underpayment. 
Payments  to  producers  shall  be 
completed  on  the  next  scheduled 
payment  date  after  receipt  of  the  balance 
due  from  the  market  administrator. 

(d)  If  a  handler  claims  that  a  required 
payment  to  a  producer  caimot  be  made 
because  the  producer  is  deceased  or 
cannot  be  located,  or  because  the 
cooperative  association  or  its  lawful 
successor  or  assignee  is  no  longer  in 
existence,  the  payment  shall  be  made  to 
the  producer-settlement  fund.  In  the 
event  the  handler  subsequently  locates 
and  pays  the  producer  or  a  lawful 
claimant,  or  in  the  event  that  the 
handler  no  longer  exists  and  a  lawful 
claim  is  later  established,  the  market 
administrator  shall  make  the  required 
payment  from  the  producer-settlement 
fund  to  the  handler  or  the  lawful 
claimant,  as  the  case  may  be. 

(e)  In  making  payments  to  producers 
piu'suant  to  this  section,  each  pool  plant 
operator  shall  furnish  each  producer, 
except  a  producer  whose  milk  was 
received  from  a  cooperative  association 
described  in  §  1000.9(a)  or  (c),  a 
supporting  statement  in  such  form  that 
it  may  be  retained  by  the  recipient 
which  shall  show: 

(1)  The  month,  and  identity  of  the 
producer; 

(2)  The  daily  and  total  pounds  and  the 
total  pounds  of  butterfat  content  of 
producer  milk; 

(3)  The  minimiun  rate  at  which 
payment  to  the  producer  is  required 
piusuant  to  this  order; 

(4)  The  rate  used  in  making  payments 
if  the  rate  is  other  than  the  applicable 
minimiun  rate; 

(5)  The  amount,  rate  per 
himdredweight,  and  nature  of  each 
deduction  claimed  by  the  handler;  and 

(6)  The  net  amount  of  payment  to  the 
producer  or  cooperative  association. 

§1131.74    [Reserved] 

§  1 1 31 .75    Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

For  puirposes  of  making  payments  for 
producer  milk  and  nonpuol  milk,  a 
plant  location  adjustment  shall  be 
determined  by  subtracting  the  Class  I 
price  specified  in  §1131.51  from  the 
Class  I  price  at  the  plant's  location.  The 
difference,  plus  or  minus  as  the  case 
may  be,  sh^  be  used  to  adjust  the 


pajrments  required  pursuant  to 
§§1131.73  and  1000.76. 

§  1 1 31 .76    Payments  by  handler  operating 
a  partially  regulated  distributing  plant 

See  §1000.76. 
§1131.77    Adjustment  of  accounts. 

See  §  1000.77. 
§  1 1 31 .78    Charges  on  overdue  accounts. 

See  §  1000.78. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§1131.85    Assessntent  for  order 
administration. 

See  §1000.85. 

§  1 1 31 .86    Deduction  for  marketing 
services. 

See  §  1000.86. 

PART  113S-MILK  IN  THE  WESTERN 
MARKETING  AREA 

Subpart— Order  Regulating  Handlirtg 
General  Provisions 
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1135.30  Reports  of  receipts  and  utilization. 

1135.31  Payroll  reporU. 

1135.32  Other  reports. 

Classification  of  Milk 

1135.40  Classes  of  utilization. 

1135.41  [Reserved] 

1135.42  Classification  of  transfers  and 
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1135.43  General  classification  rules. 

1135.44  Classification  of  producer  milk. 

1135.45  Market  administrator's  reports  and 
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classification. 
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1135.53  Announcement  of  class  prices, 
component  prices,  and  advanced  pricing 
factors. 

1135.54  Equivalent  price. 

Producer  Price  Differential 

1135.60  Handler's  value  of  milk. 

1 135.61  Computation  of  producer  price 
differential. 

1135.62  Announcement  of  producer  prices. 

Payments  for  Milk 

1135.70  Producer-settlement  fund. 

1135.71  Payments  to  the  producer- 
settlement  fund. 

1135.72  Payments  fixjm  the  producer- 
settlement  fund. 

1135.73  Payments  to  producers  and  to 
cooperative  associations. 

1135.74  (Reserved) 

1135.75  Plant  location  adjustments  for 
producer  milk  and  nonpool  milk. 

1135.76  Payments  by  a  handler  operating  a 
partially  regulated  distributing  plant. 

1135.77  Adjustment  of  accounts. 

1 135.78  Charges  on  overdue  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1135.85  Assessment  for  order 
administration. 

1135.86  Deduction  for  marketing  services. 
Authority:  7  U.S.C.  601-674. 

Subpart — Order  Regulating  Handling 

General  Provisions 

§  11 35.1    General  provisions. 

The  terms,  definitions,  and  provisions 
in  part  1000  of  this  chapter  apply  to  and 
are  hereby  made  a  part  of  this  order.  In 
this  part  1135.  all  references  to  sections 
in  part  1000  refer  to  part  1000  of  this 
chapter. 

Definitions 

§1135.2    Western  marketing  area. 

The  marketing  area  means  all  territory 
within  the  boimds  of  the  following 
states  and  political  subdivisions, 
including  all  piers,  docks  and  wharves 
connected  therewith  and  all  craft 
moored  thereat,  and  all  territory 
occupied  by  government  (municipal. 
State  or  Federal)  reservations, 
installations,  institutions,  oi  other 
similar  establishments  if  any  part 
thereof  is  within  any  of  the  listed  states 
or  political  subdivisions: 

Utah 

All  of  the  State  of  Utah. 
Idaho  Counties 

Ada,  Adams,  Bannock,  Bear  Lake, 
Bingham.  Blaine,  Boise.  Bonneville,  Camas. 
Canyon,  Caribou,  Cassia,  Elmore,  Franklin. 
Gem,  Gooding,  Jefferson,  Jerome,  Lincoln, 
Madison,  Minidoka.  Oneida.  Owyhee. 
Payette,  Power,  Twin  Falls,  Valley,  and 
Washington. 


Nevada  Counties 

Elko.  Lincoln,  and  White  Pine. 
Oregon  Counties 

Baker,  Grant,  Harney,  Malheur,  and  Union. 
Wyoming  Counties 

Lincoln  and  Uinta. 

§1135.3    Route  disposition. 
See  §1000.3. 

§1135.4    Plant 
See  §  1000.4. 

§  1 1 35.5    Distributing  plant. 
See  §  1000.5. 

§  1 1 35.6    Supply  plant. 

See  §  1000.6. 

§1135.7    Pool  plant. 

Pool  Plant  means  a  plant  or  unit  of 
plants  specified  in  paragraphs  (a) 
through  (e)  of  this  section,  but  excluding 
a  plant  specified  in  paragraph  (g)  of  this 
section.  The  pooling  standards 
described  in  paragraphs  (c)  and  (d)  of 
this  section  are  subject  to  modification 
pursuant  to  paragraph  (f)  of  this  section. 

(a)  A  distributing  plant,  other  than  a 
plant  qualified  as  a  pool  plant  pursuant 
to  paragraph  (b)  of  this  section  or 
section  7(b)  of  any  other  Federal  milk 
order,  fi'om  which  during  the  month  25 
percent  or  more  of  the  total  quantity  of 
fluid  milk  products  physically  received 
at  the  plant  (excluding  concentrated 
milk  received  from  another  plant  by 
agreement  for  other  than  Class  I  use)  are 
disposed  of  as  route  disposition  or  are 
transferred  in  the  form  of  packaged  fluid 
milk  products  to  other  distributing 
plants.  At  least  25  percent  of  such  route 
disposition  and  transfers  must  be  to 
outlets  in  the  marketing  area. 

(b)  Any  distributing  plant  located  in 
the  marketing  area  which  during  the 
month  processed  at  least  25  percent  of 
the  total  quantity  of  fluid  milk  products 
physically  received  at  the  plant 
(excluding  concentrated  milk  received 
fit}m  another  plant  by  agreement  for 
other  than  Class  I  use)  into  ultra- 
pasteurized  or  aseptically-processed 
fluid  milk  products. 

(c)  A  supply  plant  fi'om  which  during 
the  month  the  quantity  of  bulk  fluid 
milk  products  transferred  or  diverted  to 
plants  described  in  paragraph  (a)  or  (b) 
of  this  section  is  35  percent  or  more  of 
the  total  Grade  A  milk  received  at  the 
plant  fi-om  dairy  farmers  (except  dairy 
farmers  described  in  §  1135.12(b))  and 
handlers  described  in  §  1000.9(c)  and 

§  1135.11,  including  milk  diverted  by 
the  plant  operator,  subject  to  the 
following  conditions: 

(1)  A  supply  plant  that  has  qualified 
as  a  pool  plant  during  each  of  the 


immediately  preceding  months  of 
September  through  February  shall 
continue  to  so  qualify  in  each  of  the 
following  months  of  March  through 
August  imless  the  plant  operator  files  a 
written  request  with  the  market 
administrator  that  such  plant  not  be  a 
pool  plant,  such  nonpool  status  to  be 
effective  the  first  month  following  such 
request.  A  plant  withdrawn  from  pool 
supply  plant  status  may  not  be 
reinstated  for  any  subsequent  month  of 
the  March  through  July  period  unless  it 
qualifies  as  a  pool  plant  on  the  basis  of 
milk  shipments; 

(2)  A  pool  plant  operator  may  include 
as  qualifying  shipments  milk  diverted  to 
pool  distributing  plants  pursuant  to 

§  1135.13(c); 

(3)  Concentrated  milk  transferred 
from  the  supply  plant  to  a  distributing 
plant  for  an  agreed-upon  use  other  than 
Class  I  shall  be  excluded  from  the 
supply  plant's  shipments  in  computing 
the  plant's  shipping  percentage;  and 

(4)  No  plant  may  qualify  as  a  pool 
plant  due  to  a  reduction  in  the  shipping 
percentage  pursuant  to  paragraph  (f)  of 
this  section  unless  it  has  been  a  pool 
supply  plant  during  each  of  the 
immediately  preceding  3  months. 

(d)  A  milk  manufacturing  plant 
located  within  the  marketing  area  that  is 
operated  by  a  cooperative  association  if, 
during  the  month  or  the  immediately 
preceding  12-month  period  ending  with 
the  current  month,  35%  or  more  of  such 
cooperative's  member  producer  milk 
(and  any  producer  milk  of  nonmembers 
and  members  of  another  cooperative 
association  which  may  be  marketed  by 
the  cooperative  association)  is 
physically  received  in  the  form  of  bulk 
fluid  milk  products  (excluding 
concentrated  milk  transferred  to  a 
distributing  plant  for  an  agreed-upon 
use  other  than  Class  I)  at  plants 
specified  in  paragraph  (a)  or  (b)  of  this 
section  either  directly  from  farms  or  by 
transfer  fit)m  supply  plants  operated  by 
the  cooperative  association  and  from 
plants  of  the  cooperative  association  for 
which  pooHplant  status  has  been 
requested  under  this  paragraph  subject 
to  the  following  conditions: 

(1)  The  plant  does  not  qualify  as  a 
pool  plant  imder  paragraph  (a),  (b)  or  (c) 
of  this  section  or  imder  comparable 
provisions  of  another  Federal  order;  and 

(2)  The  plant  is  approved  by  a  duly 
constituted  regulatory  agency  for  the 
handling  of  milk  approved  for  fluid 
consumption  in  the  marketing  area. 

(e)  Two  or  more  plants  located  in  the 
marketing  area  and  operated  by  the 
same  handler  may  qualify  for  pool  plant 
status  as^  unit  by  together  meeting  the 
requirements  specified  in  paragraph  (a) 
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of  this  section  and  subject  to  the 
following  additional  requirements: 

(1)  At  least  one  of  the  plants  in  the 
unit  must  individually  qualify  as  a  pool 
plant  pursuant  to  paragraph  (a)  of  this 
section; 

(2)  Other  plants  in  the  unit  must 
process  Class  I  or  Class  II  products, 
using  50  percent  or  more  of  the  total 
Grade  A  fluid  milk  products  received  in 
bulk  form  at  such  plant  or  diverted 
therefrom  by  the  plant  operator  in  Class 
I  or  Class  11  products,  and  must  be 
located  in  a  pricing  zone  providing  the 
same  or  a  lower  Class  I  price  than  the 
price  applicable  at  the  distributing  plant 
included  in  the  imit  pursuant  to 
paragraph  (e)(1)  of  tlids  section;  and 

(3)  A  written  request  to  form  a  unit 
must  be  filed  by  the  handler  with  the 
market  administrator  prior  to  the  first 
day  of  the  month  for  which  such  status 
is  to  be  effective.  The  imit  shall 
continue  from  month  to  month 
thereafter  without  further  notification. 
The  handler  shall  notify  the  market 
administrator  in  writing  prior  to  the  first 
day  of  any  month  for  which  termination 
or  any  change  of  the  unit  is  desired. 

(f)  The  applicable  shipping 
percentages  of  paragraphs  (c)  and  (d)  of 
this  section  may  be  increased  or 
decreased  by  the  market  administrator  if 
the  market  administrator  finds  that  such 
adjustment  is  necessary  to  encourage 
needed  shipments  or  to  prevent 
uneconomic  shipments.  Before  making 
such  a  finding,  the  market  administrator 
shall  investigate  the  need  for  adjustment 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  parties  if  the  request  is  made 
in  writing  at  least  15  days  prior  to  the 
month  for  which  the  requested  revision 
is  desired  effective.  If  the  investigation 
shows  that  an  adjustment  of  the 
shipping  percentages  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  an 
adjustment  is  being  considered  and 
invite  data,  views  and  arguments.  Any 
decision  to  revise  an  applicable 
shipping  percentage  must  be  issued  in 
writing  at  least  one  day  before  the 
effective  date. 

(g)  The  term  pool  plant  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  as  defined 
under  any  Federal  order; 

(2)  An  exempt  plant  as  defined  in 
1000.8(e); 

(3)  A  plant  located  within  the 
marketing  area  and  qualified  piusuant 
to  paragraph  (a)  of  this  section  which 
meets  the  pooling  requirements  of 
another  Federal  order,  and  from  which 
more  than  50  percent  of  its  route 
disposition  has  been  in  the  other 


Federal  order  marketing  area  for  3 
consecutive  months; 

(4)  A  plant  located  outside  any 
Federal  order  marketing  area  and 
qualified  pursuant  to  paragraph  (a)  of 
this  section  that  meets  the  pooling 
requirements  of  another  Federal  order 
smd  has  had  greater  route  disposition  in 
such  other  Federal  order's  marketing 
area  for  3  consecutive  months; 

(5)  A  plant  located  in  another  Federal 
order  marketing  area  and  qualified 
pursuant  to  paragraph  (a)  of  this  section 
that  meets  the  pooling  requirements  of 
such  other  Federal  order  and  does  not 
have  a  majority  of  its  route  distribution 
in  this  marketing  area  for  3  consecutive 
months  or  if  the  plaint  is  required  to  be 
regulated  under  such  other  Federal 
order  without  regard  to  its  route 
disposition  in  any  other  Federal  order 
marketing  area; 

(6)  A  plant  qualified  piusuant  to 
paragraph  (c)  of  this  section  which  also 
meets  the  pooling  requirements  of 
another  Federal  order  and  from  which 
greater  qualifying  shipments  are  made 
to  plants  regulated  imder  the  other 
Federal  order  than  are  made  to  plants 
regulated  imder  this  order,  or  the  plant 
has  automatic  pooling  status  under  the 
other  Federal  order;  and 

(7)  That  portion  of  a  regulated  plant 
designated  as  a  nonpool  plant  that  is 
physically  separate  and  operated 
separately  from  the  pool  portion  of  such 
plant.  The  designation  of  a  portion  of  a 
regulated  plant  as  a  nonpool  plant  must 
be  requested  in  advance  and  in  writing 
by  the  handler  and  must  be  approved  by 
the  market  administrator. 

§1135.8    Nonpool  plant 
See  §  1000.8. 

§1135.9    Handlw. 

In  addition  to  the  handlers  defined  in 
§  1000.9,  handler  shall  include  a  person 
meeting  the  standards  set  forth  in 
§1135.11. 

§  1 1 35.1 0    Producer-handler. 

Producer-handler  means  a  person 
who: 

(a)  Operates  a  dairy  farm  and  a 
distributing  plant  from  which  there  is 
route  disposition  in  the  marketing  area 
during  the  month; 

(b)  Receives  fluid  milk  products  frt>m 
own  farm  production  or  milk  that  is 
fully  subject  to  the  pricing  and  pooling 
provisions  of  this  or  another  Federal 
order; 

(c)  Receives  at  its  plant  or  acquires  for 
route  disposition  no  more  than  150,000 
poimds  of  fluid  milk  products  from 
handlers  fully  regulated  imder  any 
Federal  order.  This  limitation  shall  not 
apply  if  the  producer-handler's  own 


farm  production  is  less  than  150,000 
pounds  during  the  month; 

(d)  Disposes  of  no  other  soiut:e  milk 
as  Class  I  milk  except  by  increasing  the 
nonfat  milk  solids  content  of  the  fluid 
milk  products;  and 

(e)  Provides  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
management  of  the  dairy  animals  and 
other  resources  necessary  to  produce  all 
Class  I  milk  handled  (excluding  receipts 
&t>m  handlers  fully  regulated  imder  any 
Federal  order)  and  the  processing  and 
packaging  operations  are  the  producer- 
handler's  own  enterprise  and  are 
operated  at  its  own  risk. 

§  1 1 35.1 1    Proprietary  bulk  tank  handler. 

Any  person,  except  a  cooperative 
association,  with  respect  to  milk  that  it 
receives  for  its  account  from  the  farm  of 
a  producer  in  a  tank  truck  owned  and 
operated  by,  or  under  the  control  of, 
such  person  and  which  is  delivered 
during  the  month  for  the  account  of 
such  person  to  the  pool  plant  of  another 
handler  or  diverted  pursuant  to 
§  1135.13,  subject  to  the  following 
conditions: 

(a)  Such  person  must  operate  a  plant 
located  in  the  marketing  area  at  which 
milk  is  processed  only  into  Class  II, 
Class  in,  or  Class  IV  products;  and 

(b)  Prior  to  operating  as  a  handler 
pursuant  to  this  paragraph,  such  person 
must  submit  to  the  marker  administrator 
a  statement  signed  by  the  applicant  and 
the  operator  of  the  pool  plant  to  which 
the  milk  will  be  delivered  specifying 
that  the  applicant  will  be  the 
responsible  handler  for  the  milk. 

§1135.12    Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  producer  means  any 
person  who  produces  milk  approved  by 
a  duly  constituted  regulatory  agency  for 
fluid  consumption  as  Grade  A  milk  and 
whose  milk  (or  components  of  milk)  is: 

(1)  Received  at  a  pool  plant  directly 
frt)m  the  producer  or  diverted  by  the 
plant  operator  in  accordance  with 
§1135.13;  or 

(2)  Received  by  a  handler  described  in 
§  1000.9(c)  or  §1135.11. 

(b)  Producer  shall  not  include: 

(1)  A  producerrhandler  as  defined  in 
any  Federal  order; 

(2)  A  dairy  farmer  whose  milk  is 
delivered  to  an  exempt  plant,  excluding 
producer  milk  diverted  to  the  exempt 
plant  pursuant  to  §  1135.13(d); 

(3)  A  dairy  farmer  whose  milk  is 
diverted  to  a  pool  plant  by  a  handler 
regulated  under  another  Federal  order  if 
the  other  Federal  order  designates  the 
dairy  fanner  as  a  producer  under  that 
order  and  that  milk  is  allocated  by 
request  to  a  utilization  other  than  Class 
I; 
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(4)  A  dairy  fanner  whose  milk  is 
reported  as  diverted  to  a  plant  fully 
regulated  under  another  Federal  order 
with  respect  to  that  portion  of  the  milk 
so  diverted  that  is  assigned  to  Class  I 
under  the  provisions  of  such  other 
order;  and 

(5)  A  dairy  farmer  whose  milk  was 
received  at  a  nonpool  plant  during  the 
month  firom  the  same  farm  (except  a 
nonpool  plant  that  has  no  utilization  of 
milk  products  in  any  Class  other  than 
Class  III  or  Class  IV)  as  other  than 
producer  milk  under  this  or  any  other 
Federal  order.  Such  a  dairy  farmer  shall 
be  known  as  a  dairy  farmer  for  other 
markets. 

§1135.13    Producer  milk. 

Producer  milk  means  the  skim  milk 
(or  the  skim  equivalent  of  components 
of  skim  milk),  including  nonfat 
components,  and  butterfat  in  milk  of  a 
producer  that  is: 

(a)  Received  by  the  operator  of  a  pool 
plant  directly  from  a  producer,  a 
handler  described  in  §  1000.9(c),  or  a 
handler  described  in  §1135.11.  All  milk 
received  pursuant  to  this  paragraph 
shall  be  priced  at  the  location  of  the 
plant  where  it  is  first  physically 
received; 

(b)  Received  by  a  handler  described  in 
§  1000.9(c)  or  in  §1135.11  in  excess  of 
the  quantity  delivered  to  pool  plants; 

(c)  Diverted  by  a  pool  plant  operator 
to  another  pool  plant.  Milk  so  diverted 
shall  be  priced  at  the  location  of  the 
plant  to  which  diverted;  or 

(d)  Diverted  by  the  operator  of  a  pool 
plant,  a  cooperative  association 
described  in  §  1000.9(c),  or  a  proprietary 
bulk  tank  handler  described  in 

§  1135.11,  to  a  nonpool  plant,  subject  to 
the  following  conditions: 

(1)  Milk  of  a  dairy  farmer  shall  not  be 
eligible  for  diversion  unless  at  least  one 
day's  milk  production  of  such  dairy 
farmer  has  been  physically  received  as 
producer  milk  at  a  pool  plant  and  the 
dairy  farmer  has  continuously  retained 
producer  status  since  that  time.  If  a 
dairy  farmer  loses  producer  status  under 
this  order  (except  as  a  result  of  a 
temporary  loss  of  Grade  A  approval),  the 
dairy  farmer's  milk  shall  not  be  eligible 
for  diversion  imtil  one  day's  milk 
production  has  been  physically  received 
as  producer  milk  at  a  pool  plant; 

(2)  Of  the  quantity  of  producer  milk 
received  during  the  month  (including 
diversions)  the  handler  diverts  to 
nonpool  plants  not  more  than  90 
percent; 

(3)  Two  or  more  handlers  described  in 
§  1000.9(c)  may  have  their  allowable 
diversions  computed  on  the  basis  of 
their  combined  deliveries  of  producer 
milk  which  they  caused  to  be  delivered 


to  pool  plants  or  diverted  during  the 
month  if  each  has  filed  a  request  in 
writing  with  the  market  adn^nistrator 
before  the  first  day  of  the  month  the 
agreement  is  to  be  effective.  The  request 
shall  specify  the  basis  for  assigning 
overdiverted  milk  to  the  producer 
deliveries  of  each  according  to  a  method 
approved  by  the  market  administrator. 

(4)  Diverted  milk  shall  be  priced  at 
the  location  of  the  plant  to  which 
diverted; 

(5)  Any  milk  diverted  in  excess  of  the 
limits  prescribed  in  paragraph  (d)(2)  of 
this  section  shall  not  be  producer  milk. 
If  the  diverting  handler,  cooperative 
association,  or  proprietary  bulk  tank 
handler  fails  to  designate  the  dairy 
farmers'  deliveries  that  are  not  to  be 
producer  milk,  no  milk  diverted  by  the 
handler,  cooperative  association,  or 
proprietary  bulk  tank  handler  during  the 
month  to  a  nonpool  plant  shall  be 
producer  milk.  In  the  event  some  of  the 
milk  of  any  producer  is  determined  not 
to  be  producer  milk  pursuant  to  this 
paragraph,  other  milk  delivered  by  such 
producer  as  producer  milk  during  the 
month  will  not  be  subject  to 

§  1135.12(b)(5);  and 

(6)  The  delivery  day  requirement  in 
paragraph  (d)(1)  of  this  section  and  the 
diversion  percentage  in  paragraph  (d)(2) 
of  this  section  may  be  increased  or 
decreased  by  the  market  administrator  if 
the  market  administrator  finds  that  such 
revision  is  necessary  to  assure  orderly 
marketing  and  efficient  handling  of  milk 
in  the  marketing  area.  Before  making 
such  a  finding,  the  market  administrator 
shall  investigate  the  need  for  the 
revision  either  on  the  market 
administrator's  own  initiative  or  at  the 
request  of  interested  persons  if  the 
request  is  made  in  writing  at  least  15 
days  prior  to  the  month  for  which  the 
requested  revision  is  desired  effective,  ff 
the  investigation  shows  that  a  revision 
might  be  appropriate,  the  market 
administrator  shall  issue  a  notice  stating 
that  the  revision  is  being  considered  and 
inviting  written  data,  views,  and 
arguments.  Any  decision  to  revise  the 
delivery  day  requirement  or  the 
diversion  percentage  must  be  issued  in 
writing  at  least  one  day  before  the 
effective  date. 

§  1 1 35.1 4    Other  source  milk. 

See  §  1000.14. 
§1135.15    Ruid  milk  product 

See  §  1000.15. 
§1135.16    Fluid  cream  product 

See  §  1000.16. 


§1135.17    [Reserved] 

§1135.18    Cooperative  association. 
See  §  1000.18. 

§  1 1 35.1 9    Commercial  food  processing 
establishment. 

See  §1000.19 

Handler  Reports 

§1135.30    Reports  of  receipts  and 
utilization. 

Each  handler  shall  report  monthly  so 
that  the  market  administrator  receives 
the  report  on  or  before  the  7th  day  after 
the  end  of  each  month,  in  the  detail  and 
on  the  forms  prescribed  by  the  market 
administrator,  as  follows: 

(a)  Each  handler  that  operates  a  pool 
plant  pursuant  to  §  1135.7  shall  report 
for  each  of  its  operations  the  following 
information: 

(1)  Product  poimds,  poimds  of 
butterfat,  poimds  of  protein,  and  pounds 
of  solids-not-fat  other  than  protein 
(other  solids),  contained  in  or 
represented  by: 

(i)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
reporting  handler,  from  sources  other 
than  handlers  described  in  §  1000.9(c) 
and  §1135.11;  and 

(ii)  Receipts  of  milk  from  handlers 
described  in  §  1000.9(c)  and  §  1135.11; 

(2)  Product  pounds  and  pounds  of 
butterfat  contained  in: 

(i)  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  from  other 
pool  plants; 
(ii)  Receipts  of  other  source  milk;  and 
(iii)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  bulk  fluid  cream  products; 

(3)  The  utilization  or  disposition  of  all 
milk  and  milk  products  required  to  be 
reported  pursuant  to  this  paragraph;  and 

(4)  Sucn  other  information  with 
respect  to  the  receipts  and  utilization  of 
skim  milk,  butterfat,  milk  protein,  and 
other  nonfat  solids,  as  the  market 
administrator  may  prescribe. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  woiUd  have  been 
producer  milk  if  the  plant  had  been 
fully  regulated  shall  be  reported  in  lieu 
of  producer  milk.  The  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 

(c)  Each  handler  described  in 

§§  1000.9(c)  or  1135.11  shall  report: 

(1)  The  product  pounds,  pounds  of 
butterfat,  poimds  of  protein,  and  the 
pounds  of  solids-not-fat  other  than 
protein  (other  solids)  contained  in 
receipts  of  milk  from  producers;  and 
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(2)  The  utilization  or  disposition  of 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilization  of  milk  and  milk 
products  in  such  manner  as  the  market 
administrator  may  prescribe. 

S 1 1 35.31    Payroll  reports. 

(a)  On  or  before  the  21st  day  after  the 
end  of  each  month,  each  handler  that 
operates  a  pool  plant  pursuant  to 

§  1135.7  and  each  handler  described  in 
§  1000.9(c)  and  in  §  1135.11  shall  report 
to  the  market  administrator  its  producer 
payroll  for  the  month,  in  the  detail 
prescribed  by  the  market  administrator, 
showing  for  each  producer  the 
information  described  in  §  1135.73(e). 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to 

§  1000.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for 
reports  required  by  paragraph  (a)  of  this 
section. 

§1135.32    Other  report*. 

In  addition  to  the  reports  required 
pursuant  to  §§  1135.30  and  1135.31, 
each  handler  shall  report  any 
information  the  market  administrator 
deems  necessary  to  verify  or  establish 
each  handler's  obligation  imder  the 
order. 

aassification  of  Nfilk 

§1135.40    Classes  of  utilization. 
See  §  1000.40. 

§1135.41    [Reserved] 

§1135.42    Classification  of  transfers  and 
diversions. 
See  §  1000.42. 

§1135.43    General  classification  rules. 
See  §1000.43. 

§  1 135.44    Classification  of  producer  milic. 
See  §  1000.44. 

§1135.45    Maricet  sdministrator's  reports 
and  announcements  concerning 
classification. 

See  §  1000.45. 

Class  Prices 

§  1 1 35.50    Class  prices,  component  prices, 
end  advsnced  pricing  factors. 

See  §  1000.50. 

§1135.51    Class  I  differential  and  price. 
The  Class  I  differential  shall  be  the 
di^rential  established  at  Salt  Lake 
County,  Utah,  which  is  reported  in 
§  1000.52.  The  Class  I  price  shall  be  the 


price  computed  pursuant  to  §  1000.50(a) 
for  Salt  Lake  County,  Utah. 

§1135.52    Adjusted  Class  I  differentials. 
See  §  1000.52. 

§  1 1 35.53    Announcement  of  class  prices, 
component  prices,  and  sdvanced  pricing 
factors. 

See  §1000.53. 

§1135.54    Equivsient  price. 
See  §  1000.54. 

Producer  Price  Differential 

§1135.60    Handler's  vslue  of  miilc. 

For  the  purpose  of  computing  a 
handler's  obligation  for  producer  milk, 
the  market  administrator  shall 
determine  for  each  month  the  value  of 
milk  of  each  handler  with  respect  to 
each  of  the  handler's  pool  plants,  and  of 
each  handler  described  in  §  1000.9(c) 
and  each  handler  described  in 
§  1135.11,  with  respect  to  milk  that  was 
not  received  at  a  pool  plant,  by  adding 
the  amounts  computed  in  paragraphs  (a) 
through  (h)  of  this  section  and 
subtracting  from  that  total  amount  the 
value  computed  in  paragraph  (i)  of  this 
section.  Unless  otherwise  specified,  the 
skim  milk,  butterfat,  and  the  combined 
pounds  of  skim  milk  and  butterfat 
referred  to  in  this  section  shall  result 
from  the  steps  set  forth  in  §  1000.44(a), 
(b),  and  (c),  respectively,  and  the  nonfet 
components  of  producer  milk  in  each 
class  shall  be  based  upon  the  proportion 
of  such  nonfat  components  in  producer 
skim  milk.  Receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  Federal  order  under 
§  1000.76(a)(4)  or  (d)  shall  be  excluded 
from  pricing  luider  this  section. 

(a)  Class  I  value. 

(1)  Multiply  the  humdredweight  of 
skim  milk  in  Class  I  by  the  Class  I  skim 
milk  price;  and 

(2)  Add  an  amount  obtained  by 
multiplying  the  poimds  of  butterfat  in 
Class  I  by  the  Class  I  butterfat  price. 

(b)  Class  n  value. 

(1)  Multiply  the  pounds  of  nonfat 
solids  in  Class  II  skim  milk  by  the  Class 
n  nonfat  solids  price;  and 

(2)  Add  an  amoimt  obtained  by  -, 
multiplying  the  pounds  of  butterfat  in 
Class  n  times  the  Class  II  butterfat  price. 

(c)  Class  in  value. 

(1)  Multiply  the  pounds  of  protein  in 
Class  in  skim  milk  by  the  protein  price; 

(2)  Add  an  amount  obtained  by 
multiplying  the  poimds  of  other  solids 
in  Class  in  skim  milk  by  the  other  solids 
price;  and 

(3)  Add  an  amoimt  obtained  by 
multiplying  the  poimds  of  butterfat  in 
Class  m  by  the  butterfat  price. 


(d)  Class  IV  value. 

(1)  Multiply  the  pounds  of  nonfat 
solids  in  Class  IV  skim  milk  by  the 
nonfat  solids  price;  and 

(2)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  butterfat  in 
Class  rv  by  the  butterfat  price. 

(e)  Multiply  the  pounds  of  skim  milk 
and  butterfat  overage  assigned  to  each 
class  pursuant  to  §  1000.44(a)(ll)  and 
the  corresponding  step  of  §  1000.44(b) 
by  the  skim  nulk  prices  and  butterfat 
prices  applicable  to  each  class. 

(f)  Multiply  the  difference  between 
the  current  month's  Class  I,  n,  or  III 
price,  as  the  case  may  be,  and  the  Class 
IV  price  for  the  preceding  month  by  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I,  II,  or 
in,  respectively,  pursuant  to 

§  1000.44(a)(7)  and  the  corresponding 
step  of  §  1000.44(b); 

(g)  Multiply  the  difference  between 
the  Class  I  price  apphcable  at  the 
location  of  the  pool  plant  and  the  Class 
IV  price  by  the  hundredweight  of  skim 
miUc  and  butterfat  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  frtsm  Class  I 
pursuant  to  §  1000.44(a)(3)(i)  through 
(vi)  and  the  corresponding  step  of 

§  1000.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  plants 
regulated  under  other  Federal  orders 
and  bulk  concentrated  fluid  milk 
products  from  pool  plants,  plants 
regulated  under  other  Federal  orders, 
and  unregulated  supply  plants. 

(h)  Multiply  the  oifference  between 
the  Class  I  price  applicable  at  the 
location  of  the  nearest  unregulated 
supply  plants  from  which  an  equivalent 
volume  was  received  and  the  Class  in 
price  by  the  pounds  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1000.43(d)  and 
§  1000.44(a)(3)(i)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1000.44(a)(8)  and 
the  corresponding  step  of  §  1000.44(b), 
excluding  such  skim  milk  and  butterfat 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offaet  for  any  other 
payment  obligation  under  any  order. 

(i)  For  reconstituted  milk  made  from 
receipts  of  nonfluid  milk  products, 
multiply  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  IV  price)  by  the 
hundredweight  of  skim  milk  and 
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butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1000.43(d}. 

§  1 1 35.61    Computation  of  producer  price 
differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight. 
The  report  of  any  handler  who  has  not 
made  payments  required  pursuant  to 
§  1135.71  for  the  preceding  month  shall 
not  be  included  in  the  computation  of 
the  producer  price  differential,  and  such 
handler's  report  shall  not  be  included  in 
the  computation  for  succeeding  months 
until  the  handler  has  made  full  payment 
of  outstanding  monthly  obligations. 
Subject  to  the  aforementioned 
conditions,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1135.60  for  all 
handlers  required  to  file  reports 
prescribed  in  §  1135.30; 

(b)  Subtract  the  total  values  obtained 
by  multiplying  each  handler's  total 
poimds  of  protein,  other  solids,  and 
butterfat  contained  in  the  milk  for 
which  an  obligation  was  computed 
pursuant  to  §  1135.60  by  the  protein 
price,  the  other  solids  price,  and  the 
butterfat  price,  respectively; 

(c)  Add  an  amount  equal  to  the  sum 
of  the  location  adjustments  computed 
pursuant  to  §  1135.75; 

(d)  Add  an  amoimt  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(e)  Divide  the  resulting  amoimt  by  the 
siun  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1135.60(h);  and 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shall  be  known 
as  the  producer  price  differential  for  the 
month. 

§  1 1 35.62    Announcement  of  producer 
prices. 

On  or  before  the  12th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  announce  publicly 
the  following  prices  and  information: 

(a)  The  producer  price  differential; 

(b)  The  protein  price; 

(c)  The  nonfat  solids  price; 

(d)  The  other  solids  price; 

(e)  The  butterfat  price; 
(0  (Reserved) 


(g)  The  average  butterfat,  protein, 
nonfat  solids,  and  other  solids  content 
of  producer  milk;  and 

(h)  The  statistical  imiform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  m 
price  and  the  producer  price 
differential. 

Pajrments  for  Milk 

§  1 1 35.70    Producer-settlement  fund. 
See  §  1000.70. 

§  1 1 35.71    Payments  to  the  producer- 
settlement  fund. 

Each  handler  shall  make  payment  to 
the  producer-settlement  fund  in  a 
manner  that  provides  receipt  of  the 
funds  by  the  market  administrator  no 
later  than  the  14th  day  after  the  end  of 
the  month  (except  as  provided  in 
§  1000.90).  Payment  shall  be  the 
amoimt,  if  any,  by  which  the  amovmt 
specified  in  paragraph  (a)  of  this  section 
exceeds  the  amoimt  specified  in 
paragraph  (b)  of  this  section: 

(a)  The  total  value  of  milk  to  the 
handler  for  the  month  as  determined 
pursuant  to  §  1135.60. 

(b)  The  sum  of: 

(1)  An  amoimt  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  as  determined  pursuant 
to  §  1000.44(c)  by  the  producer  price 
differential  as  adjusted  pursuant  to 
§1135.75; 

(2)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein, 
other  solids,  and  butterfat  contained  in 
producer  milk  by  the  protein,  other 
solids,  and  butterfat  prices  respectively; 

(3)  [Reserved] 

(4)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1135.60(h)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1135.75  for  the 
location  of  the  plant  from  which 
received. 

§  1 1 35.72    Payments  from  the  producer- 
settlement  fund. 

No  later  than  the  15th  day  after  the 
end  of  each  month  (except  as  provided 
in  §  1000.90),  the  market  administrator 
shall  pay  to  each  handler  the  amount,  if 
any,  by  which  the  amoimt  computed 
pursuant  to  §  1135.71(b)  exceeds  the 
amount  computed  pursuant  to 
§  1135.71(a).  If,  at  such  time,  the  balance 
in  the  producer-settlement  fund  is 
insufficient  to  make  all  pajnnents 
pursuant  to  this  section,  the  market 
administrator  shall  reduce  uniformly 
such  payments  and  shall  complete  the 
payments  as  soon  as  the  funds  are 
available. 


§  1 1 35.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  handler  shall 
make  payment  to  each  producer  from 
whom  milk  is  received  during  the 
month  as  follows: 

(1)  Partial  Payment.  On  or  before  the 
25th  day  of  each  month  (except  as 
provided  in  §  1000.90)  to  each  producer 
an  amoimt  not  less  than  1.2  times  the 
lowest  class  price  for  the  preceding 
month  midtiplied  by  the  hundredweight 
of  milk  received  from  such  producer 
during  the  first  15  days  of  the  month, 
less  proper  deductions  authorized  in 
writing  by  such  producer  to  be  made 
itom  payments  due  pursuant  to  this 
paragraph. 

(2)  Final  Payment.  On  or  before  the 
17th  day  of  the  following  month  (except 
as  provided  in  §  1000.90),  not  less  than 
an  amount  computed  by  the  sum  of  the 
foUovdng: 

(i)  The  hundredweight  of  producer 
milk  received  times  the  producer  price 
differential  for  the  month  as  adjusted 
pursuant  to  §  1135.75; 

(ii)  The  pounds  of  butterfat  in 
producer  milk  received  times  the 
butterfat  price  for  the  month; 

(iii)  The  pounds  of  protein  in 
producer  milk  received  times  the 
protein  price  for  the  month; 

(iv)  Tne  pounds  of  other  solids  in 
producer  milk  received  times  the  other 
solids  price  for  the  month; 

(v)  [Reserved] 

(vi)  Less  any  payments  made  pursuant 
to  paragraph  (a)(1)  of  this  section; 

(vii)  Less  proper  deductions 
authorized  in  vmting  by  such  producer 
and  plus  or  minus  adjustments  for 
errors  in  previous  payments  to  such 
producer  subject  to  approval  by  the 
market  administrator;  and 

(viii)  Less  deductions  made  for 
marketing  service  pursuant  to  §  1000.86. 

(b)  One  day  prior  to  the  dates  on 
which  partial  and  final  pajnments  are 
due  pursuant  to  paragraph  (a)  of  this 
section,  each  pool  plant  operator  shall 
pay  a  cooperative  association  for  milk 
received  as  follows: 

(1)  Partial  payment  to  a  cooperative 
association  for  bulk  milk  received 
directly  from  producers'  farms.  For  bulk 
milk  (including  the  milk  of  producers 
who  are  not  members  of  such 
association  and  who  the  market 
administrator  determines  have 
authorized  the  cooperative  association 
to  collect  payment  for  their  milk) 
received  during  the  first  15  days  of  the 
month  bom  a  cooperative  association  in 
any  capacity,  except  as  the  operator  of 
a  pool  plant,  the  payment  shall  be  an 
amount  not  less  than  1.2  times  the 
lowest  class  price  for  the  preceding 


Federal  Register /Vol.  64,  No.  63 /Friday.  April  2,  1999 /Proposed  Rules 


16291 


month  multiplied  by  the  hundredweight 
of  milk. 

(2)  Partial  payment  to  a  cooperative 
association  for  milk  transferred  from  its 
pool  plant.  For  bulk  fluid  milk  products 
and  bulk  fluid  cream  products  received 
during  the  first  15  days  of  the  month 
from  a  cooperative  association  in  its 
capacity  as  the  operator  of  a  pool  plant, 
the  partial  pajmtient  shall  be  at  the  pool 
plant  operator's  estimated  use  value  of 
the  milk  using  the  most  recent  class 
prices  available  at  the  receiving  plant's 
location. 

(3)  Final  payment  to  a  cooperative 
association  for  milk  transferred  from  its 
pool  plant.  For  the  total  quantity  of  bulk 
fluid  milk  products  and  bulk  fluid 
cream  products  received  from  a 
cooperative  association  in  its  capacity  as 
the  operator  of  a  pool  plant,  the  final 
payment  shall  be  at  not  less  than  the 
total  value  of  such  products  received 
from  the  association's  pool  plants,  as 
determined  by  multiplying  the 
respective  quantities  assigned  to  each 
class  under  §  1000.44,  as  follows: 

(i)  The  hundredweight  of  Class  I  skim 
milk  times  the  Class  I  skim  milk  price 
for  the  month  plus  the  pounds  of  Class 
I  butterfat  times  the  Class  I  butterfat 
price  for  the  month.  The  Class  I  prices 
to  be  used  shall  be  the  prices  effective 
at  the  location  of  the  receiving  plant; 

(ii)  "The  poimds  of  nonfat  solids  in 
Class  II  skim  milk  by  the  Class  n  nonfat 
solids  price; 

(iii)  The  poimds  of  butterfat  in  Class 
n  times  the  Class  II  butterfat  price; 

(iv)  The  poimds  of  nonfat  solids  in 
Class  IV  times  the  nonfat  solids  price; 

(v)  The  pounds  of  butterfat  in  Class  III 
and  Class  IV  milk  times  the  butterfat 
price; 

(vi)  The  pounds  of  protein  in  Class  III 
milk  times  the  protein  price; 

(vii)  The  pounds  of  other  solids  in 
Class  m  milk  times  the  other  solids 
price;  and  (viii)  Add  together  the 
amounts  computed  in  paragraphs  (b)(3) 
(i)  through  (vii)  of  this  section  and  from 
that  sum  deduct  any  payment  made 
pursuant  to  paragraph  (b)(1)  of  this 
section. 

(4)  Final  payment  to  a  cooperative 
association  for  bulk  milk  received 
directly  from  producers'  farms.  For  bulk 
milk  received  from  a  cooperative 
association  during  the  month,  including 
the  milk  of  producers  who  are  not 
members  of  such  association  and  who 
the  market  administrator  determines 
have  authorized  the  cooperative 
association  to  collect  payment  for  thefr 
milk,  the  final  payment  for  such  milk 
shall  be  an  amoimt  equal  to  the  sum  of 
the  individual  payments  otherwise 
payable  for  such  milk  pursuant  to 
paragraph  (a)(2)  of  this  section. 


(c)  If  a  handler  has  not  received  full 
payment  from  the  market  administrator 
pursuant  to  §  1135.72  by  the  payment 
date  specified  in  paragraph  (a)  or  (b)  of 
this  section,  the  handler  may  reduce  pro 
rata  its  payments  to  producers  or  to  the 
cooperative  association  by  not  more 
than  the  amount  of  such  underpayment. 
The  payments  shall  be  completed  on  the 
next  scheduled  payment  date  after 
receipt  of  the  balance  due  from  the 
market  administrator. 

(d)  If  a  handler  claims  that  a  required 
payment  to  a  producer  cannot  be  made 
because  the  producer  is  deceased  or 
cannot  be  located,  or  because  the 
cooperative  association  or  its  lawful 
successor  or  assignee  is  no  longer  in 
existence,  the  payment  shall  be  made  to 
the  producer  settlement  fund,  and  in  the 
event  the  handler  subsequently  locates 
and  pays  the  producer  or  a  lawful 
claimant,  or  in  the  event  that  the 
handler  no  longer  exists  and  a  lawful 
claim  is  later  established,  the  market 
administrator  shall  make  the  required 
payment  from  the  producer-settlement 
fund  to  the  handler  or  to  the  lawful 
claimant,  as  the  case  may  be. 

(e)  In  making  payments  to  producers 
pursuant  to  this  section,  each  handler 
shall  furnish  each  producer,  except  a 
producer  whose  milk  was  received  frt>m 
a  cooperative  association  handler 
described  in  §  1000.9  (a)  or  (c).  a 
supporting  statement  in  a  form  that  may 
be  retained  by  the  recipient  which  shall 
show: 

(1)  The  name,  address.  Grade  A 
identifier  assigned  by  a  duly  constituted 
regulatory  agency,  and  payroll  number 
of  the  producer; 

(2)  The  daily  and  total  pounds,  and 
the  month  and  dates  such  milk  was 
received  from  that  producer; 

(3)  The  total  pounds  of  butterfat, 
protein,  and  other  solids  contained  in 
the  producer's  milk; 

(4)  [Reserved] 

(5)  The  minimum  rate  or  rates  at 
which  payment  to  the  producer  is 
required  pursuant  to  this  order; 

(6)  The  rate  used  in  making  payment 
if  the  rate  is  other  than  the  applicable 
minimum  rate; 

(7)  The  amount,  or  rate  per 
hundredweight,  or  rate  per  pounds  of 
component,  and  the  nature  of  each 
deduction  claimed  by  the  handler;  and 

(8)  The  net  amount  of  payment  to  the 
producer  or  cooperative  association. 

§1135.74    [RMWved] 

§  1 1 35.75    Plant  location  adjustments  for 
producer  milk  and  nonpod  milk. 

For  purposes  of  making  payments  for 
producer  milk  and  nonpool  milk,  a 
plant  location  adjustment  shall  be 


determined  by  subtracting  the  Class  I 
price  specified  in  §  1135.51  fitim  the 
Class  I  price  at  the  plant's  location.  The 
difference,  plus  or  minus  as  the  case 
may  be,  shall  be  used  to  adjust  the 
payments  required  pursuant  to 
§§1135.73  and  1000.76. 

§  1 135.76    Payments  by  a  handler 
operating  a  partially  regulated  distributing 
plant 

See  §  1000.76. 

§  1 1 35.77    Adjustment  of  accounts. 

See  §1000.77. 

§  1 1 35.78    Charges  on  overdue  accounts. 
See  §  1000.78. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

$  1 1 35.85    Assessment  for  order 
administration. 

See  §  1000.85. 

§  1 1 35.86    Deduction  for  marketing 
services. 

See  §  1000.86. 

Note:  Appendices  A  through  F  are  to  the 
Preamble  and  will  not  be  condified  in  Title 
7  of  the  Code  of  Federal  Regulations. 

Appendix  A:  Summary  of  Preliminary 
Suggested  Order  Consolidatioii  Report 

Ten  marketing  areas  are  suggested  in  the 
preliminary  consolidation  report.  As  a  means 
of  determining  where  interrelationships 
among  the  current  marketing  areas  are 
strongest,  data  relating  to  the  receipts  and 
distribution  of  fluid  milk  products  by 
distributing  plants  were  gathered  for  all 
known  distributing  plants  located  in  the  47 
contiguous  States,  not  including  the  State  of 
California,  for  the  month  of  October  1995.  At 
this  time,  California  is  not  included  as  a 
suggested  order  area.  The  1996  Farm  Bill 
allows  for  the  inclusion  of  a  California 
Federal  milk  order  if  California  producers 
petition  for  and  approve  an  order.  If  a 
California  order  were  included  in  the 
suggested  Federal  order  structure  at  a  later 
time,  it  would  encompass  the  entire  State 
and  would  include  no  area  outside  the  State 
of  California.  Although  interest  in  a  Federal 
order  has  been  expressed  by  some  California 
producer  groups,  no  definite  action  has  been 
taken. 

An  analysis  of  the  distribution  and 
procurement  patterns  of  the  fluid  processing 
plants,  along  with  other  factors,  was  used  to 
determine  which  order  areas  were  most 
closely  related.  Proposals  submitted  by  the 
public  were  also  taken  into  account.  The 
primary  criteria  used  in  determining  which 
markets  exhibit  a  sufficient  degree  of 
association  in  terms  of  sales,  procurement, 
and  structural  relationships  to  warrant 
consolidation  were: 

1.  Overlapping  route  disposition. 

2.  Overlapping  areas  of  milk  supply. 

3.  Number  of  handlers  within  a  market. 

4.  Natural  boundaries. 

5.  Cooperative  association  service  areas. 
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6.  Features  common  to  existing  orders, 
such  as  similar  multiple  component  pricing 
payment  plans. 

7.  Milk  utilization  in  common  dairy 
products. 

The  requirement  to  consolidate  existing 
marketing  areas  does  not  specify  expansion 
of  regulation  to  previously  nonfederally 
regulated  areas  where  such  expansion  would 
have  the  effect  of  regulating  handlers  not 
currently  regulated.  However,  a  number  of 
the  current  marketing  areas  enclose 
unregulated  areas.  These  "pockets"  are 
included  in  the  suggested  merged  marketing 
areas  only  if  their  inclusion  does  not  change 
the  current  regulatory  status  of  a  plant.  In  the 
process  of  consolidating  marketing  areas, 
some  handlers  who  currently  are  partially 
regulated  may  become  fully  regulated 
because  their  sales  in  a  combined  marketing 
area  will  likely  meet  the  pooling  standards  of 
a  suggested  consolidated  order.  Further 
expansion  of  the  marketing  areas,  which 
would  result  in  regulating  additional 
handlers,  is  an  issue  that  should  be  * 

addressed  by  the  industry.  Proposals  to  take 
such  action  should  be  accompanied  by 
supporting  data,  views,  and  arguments 
concerning  the  need  and  basis  for  any  such 
expansion. 

The  10  suggested  consolidated  marketing 
areas  and  the  major  reasons  for  consolidation 
are: 

1.  NORTHEAST — current  marketing  areas 
of  the  New  England,  New  York-New  Jersey, 
and  Middle  Atlantic  Federal  milk  orders. 
Reasons  for  consolidation  include  the 
existence  of  overlapping  sales  and 
procurement  areas  between  New  England 
and  New  York-New  Jersey  and  between  New 
York-New  Jersey  and  Middle  Atlantic.  The 
orders  are  also  surrounded  by  nonfederally 
regulated  territory.  A  further  measure  of 
association  is  evident  by  industry  efforts  to 
study  and  pursue  consolidation  of  the  three 
Federal  orders,  as  well  as  some  of  the 
nonfederally  regulated  territory,  prior  to  the 
1996  Farm  Bill. 

2.  APPALACHIAN— current  marketing 
areas  of  the  Carolina  and  Tennessee  Valley 
Federal  milk  orders,  and  a  portion  of  the 
Louisville-Lexington-Evansville  Federal  milk 
order.  Overlapping  sales  and  procurement 
areas  between  these  marketing  areas  are 
major  factors  for  supporting  such  a 
consolidation. 

3.  FLORIDA — current  marketing  areas  of 
the  Upper  Florida,  Tampa  Bay,  and 
Southeastern  Florida  Federal  milk  orders. 
Natural  boundary  limitations  and 
overlapping  sales  and  procurement  areas 
among  the  three  orders  are  major  reasons  for 
consolidation,  as  well  as  a  measure  of 


association  evidenced  by  cooperative 
association  proposals  to  consolidate  these 
three  marketing  areas.  Further,  the 
cooperative  associations  in  this  area  have 
worked  together  for  a  number  of  years  to 
accommodate  needed  movements  of  milk 
between  the  three  Florida  Federal  orders. 

4.  SOUTHEAST — current  marketing  area 
of  the  Southeast  Federal  milk  order,  plus  1 
county  from  the  Louisville-Lexington- 
Evansville  Federal  milk  order  marketing  area, 
15  currently  unregulated  Kentucky  counties, 
and  2  currently  unregulated  northeast  Texas 
counties.  Major  reasons  for  this  consolidation 
include  sales  and  procurement  area  overlaps 
between  the  Southeast  order  and  the 
Kentucky  and  Texas  counties  suggested  for 
inclusion.  There  is  minimal  sales  area 
overlap  with  handlers  regulated  under  other 
Federal  orders. 

5.  MIDEAST — current  marketing  areas  of 
the  Ohio  Valley,  Eastern  Ohio-Western 
Pennsylvania,  Southern  Michigan,  and 
Indiana  Federal  milk  orders,  plus  most  of  the 
current  marketing  area  of  the  Louisville- 
Lexington-Evansville  Federal  milk  order. 
Zone  2  of  the  Michigan  Upper  Peninsula 
Federal  milk  order,  and  12  counties  of  the 
Southern  Ulinois-Eastem  Missouri  Federal 
milk  order.  Major  criteria  suggesting  this 
consolidation  include  the  overlap  of  fluid 
sales  in  the  Ohio  Valley  marketing  area  by 
handlers  from  the  other  areas  suggested  to  be 
consolidated.  With  the  consolidation,  most 
route  disposition  by  handlers  located  within 
the  suggested  Mideast  order  would  be  within 
the  metrketing  area.  AJso,  nearly  all  milk 
produced  within  the  area  would  be  pooled 
under  the  consolidated  order.  The  portion  of 
the  Michigan  Upper  Peninsula  marketing 
area  suggested  to  be  included  in  the  Mideast 
consolidated  area  has  sales  and  milk 
procurement  areas  in  common  with  the 
Southern  Michigan  area  and  has  minimal 
association  with  the  western  end  of  the 
current  Michigan  Upper  Peninsula  marketing 
area. 

6.  UPPER  MIDWEST— current  marketing 
areas  of  the  Chicago  Regional  and  Upper 
Midwest  Federal  milk  orders,  plus  Zones  I 
and  1(a)  of  the  Michigan  Upper  Peninsula 
Federal  milk  order  and  seven  unregulated  or 
partly  unregulated  Wisconsin  counties.  Major 
consolidation  criteria  include  an  overlapping 
prociu'ement  area  between  the  Chicago 
Regional  and  Upper  Midwest  orders, 
overlapping  procurement  and  route 
disposition  area  between  the  western  end  of 
the  Michigan  Upper  Peninsula  order  and  the 
Chicago  Regional  order,  natural  boundary 
limitations,  and  the  prevalence  of  cheese  as 

a  major  manufactured  product  for  the 
substantial  reserve  milk  supplies  that  exceed 
fluid  milk  needs. 

Consolidated  Market  Summary 

[Based  on  October  1995  data] 


7.  CENTRAL — current  marketing  areas  of 
the  Southern  Ulinois-Eastem  Missouri  (less 
12  counties  included  in  the  suggested 
Mideast  marketing  area).  Central  Illinois, 
Greater  Kansas  City,  Nebraska-Western  Iowa 
(less  1 1  currently-regulated  counties 
suggested  to  be  uruvgulated).  Eastern  South 
Dakota,  Iowa,  Southwest  Plains,  and  Eastern 
Colorado  Federal  milk  orders,  plus  63 
currently-unregulated  counties  in  seven  of 
the  states.  Major  criteria  suggesting  this 
consolidation  include  the  overlapping 
procurement  and  route  disposition  between 
the  ciurent  orders.  The  suggested 
consolidation  would  result  in  a  concentration 
of  both  the  sales  and  supplies  of  milk  within 
the  consolidated  marketing  area.  The 
suggested  consolidation  would  combine 
several  relatively  small  orders  and  provide 
for  the  release  of  market  data  without 
revealing  proprietary  information.  In 
addition,  most  of  the  producers  in  these  areas 
share  membership  in  several  common 
cooperatives. 

8.  SOUTHWEST— current  marketing  areas 
of  the  Texas,  New  Mexico-West  Texas,  and  . 
Central  Arizona  Federal  milk  orders.  Major 
criteria  suggesting  consolidation  include 
sales  and  procurement  area  overlaps  and 
common  cooperative  association  membership 
between  the  Texas  and  New  Mexico-West 
Texas  marketing  areas,  and  similar  marketing 
concerns  with  respect  to  trade  with  Mexico 
for  all  three  orders.  In  addition,  there  is  some 
route  disposition  by  Central  Arizona 
handlers  into  the  New  Mexico-West  Texas 
marketing  area,  and  the  Central  Arizona 
market  contains  a  small  number  of  handlers. 

9.  WESTERN — current  marketing  areas  of 
the  Western  Colorado,  Southwestern  Idaho- 
Eastern  Oregon,  and  Great  Basin  Federal 
milk  orders.  Major  criteria  suggesting 
consolidation  include  overlapping  sales 
between  Southwestern  Idaho-Eastern  Oregon 
and  Great  Basin,  as  well  as  a  significant 
overlap  in  procurement  for  the  two  orders  in 
five  Idaho  counties.  The  two  orders  also 
share  a  similar  multiple  compon^it  pricing 
plan.  The  Western  Colorado  order  is 
included  because  it  is  a  small  market  where 
data  cannot  be  released  without  revealing 
confidential  information  unless  combined 
with  the  adjacent  Great  Basin  order. 

10.  PACIFIC  NORTHWEST— current 
marketing  area  of  the  Pacific  Northwest 
Federal  milk  order  plus  1  currently- 
unregulated  county  in  Oregon.  The  degree  of 
association  with  other  marketing  areas  is 
insufficient  to  warrant  consolidation. 

Following  is  a  table  summarizing  relevant 
data  for  the  consolidated  markets: 


Consolidated  order 


Northeast  ... 
Appalachian 

Florida  

Southeast  ... 


Total  producer 
,    milk 
(1,000  lbs.) 


1.934,833 
320,198 
200,397 
443,921 


Number  of 

fully  regulated 

distributing 

plants 


85 
25 
18 
38 


Combined 
class  I  utiliza- 
tion 
(percent) 


46-7 
82.5 
88.3 
84.3 
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Consolidated  Market  Summary— Continued 

[Based  on  October  1995  data] 


Consolidated  order  -> 


Mideast 

Upper  Midwest  ... 

Central  

Souttiwest  ■ 

Western 

Pacific  Northwest 
Total 


Total  producer 

milk 

(1,000  lt}s.) 


«1,140,952 
21,046,539 
932,929 
861,307 
304,793 
501.257 
7,687,126 


Numt)er  of 

fully  regulated 

distributing 

plants 


68 
27 
42 
31 
14 
23 
371 


Comt)ined 

class  I  utiliza- 
tion 
(percent) 


57.8 
*34.2 

50.6 

48.3 
'31.7 

36.3 
n/a 


_L 


_L 


_L 


1  Producer  milk  for  P.O.  44  is  included.  Producer  milk  for  a  P.O.  32  handler  who  would  be  pooled  under  the  suggested  Mideast  marttet  is  in- 
cluded in  the  Central  consolidated  market. 

2  Producer  milk  for  P.O.  30  and  P.O.  68  only. 

3  Producer  milk  for  a  P.O.  32  handler  that  would  be  In  the  Mkleast  consolidated  market  is  included. 

♦A  significant  amount  of  producer  milk  was  not  pooled  in  October  1995.  Estimated  total  producer  milk  would  result  in  a  15.3%  a>mbined  Class 

5  A  significant  amount  of  producer  milk  was  not  pooled  in  October  1995.  Estimated  total  producer  milk  would  result  in  a  21.8%  combined  Class 
I  utilization. 


Appendix  B:  Summary  of  Pricing  Options 

Several  options  for  modifying  Class  I 
pricing  under  the  Federal  milk  market  order 
program,  representing  a  spectrum  of  views, 
are  discussed  in  this  summary  report.  The 
accompanjdng  tecimical  report  summarizes 
all  of  the  comments  and  proposals  received 
by  the  Department  related  to  Class  I  pricing 
under  Federal  orders. 

Most  Class  I  pricing  concepts  that  were 
suggested  would  continue  to  employ  a 
market-driven  basic  formula  price  (BFP)  with 
an  added  differential.  Differentials  are  a 
composite  of  one  or  more  of  the  following 
elements:  (1)  A  fixed  component,  (2)  a 
location  adjustment,  (3)  an  adjuster  relating 
to  utilization,  or  (4)  the  cost  of  balancing  the 
market.  Based  on  the  pricing  concepts 
received,  the  following  options  were 
developed: 

Option  lA:  Location-Specific  Differential — 
$1.60  per  hundredweight  fixed  differential 
for  three  surplus  regions  (Upper  Midwest, 
West,  and  Southwest)  within  a  nine-zone 
national  price  surface,  plus  for  the  other  six 
zones  an  added  component  that  reflects 
regional  differences  in  the  value  of  fluid  and 
manufacturing  milk. 

Option  IB:  Modified  Location-Specific 
Differential  Option— $1.00  per 
hundredweight  fixed  differential  plus  an 
added  component  that  reflects  the  cost  of 
moving  bulk  milk  to  deficit  markets. 

Option  2:  Relative  Use  Differential— $1.60 
per  hundredweight  fixed  differential  plus  a 
formula-based  differential  driven  by  tiie  ratio 
of  Class  I  milk  to  all  other  uses  of  milk. 

Option  3A:  Flat  Differential  Option— $1.60 
per  hundredweight  flat  differential, 
uniformly  applied  across  all  orders  to 
generate  an  identical  minimum  Class  I  price. 

Option  3B:  Flat  Differential  Modified  by 
Class  I  Use — $2.00  per  hundredweight 
differential  in  markets  where  Class  I 
utilization  is  less  than  70  percent  on  an 


armual  basis  and  a  differential  equal  to  $2.00 
+  $0.075(Class  I  use  %— 70%)  in  markets 
where  the  Class  I  utilization  is  equal  to  or 
exceeds  70  percent. 

Option  4:  Demand-Based  Differential — 
$1.00  per  hundredweight  fixed  differential 
plus  a  transportation  credit  based  on  location 
of  reserve  milk  supplies. 

Estimated  Class  I  differentials  are 
presented  for  each  option  to  provide  a 
ptreliininary  basis  for  determining  impacts 
that  may  occur.  The  report  provides 
estimated  differentials  for  the  suggested  10 
consolidated  orders  and  for  the  ciurent  32 
Federal  milk  marketing  orders. 

The  report  concludes  by  soliciting 
comments  on  the  options  presented  and 
poses  a  series  of  questions  for  the  pubUc  to 
address  when  submitting  comments  back  to 
the  Department  on  the  issue  of  Class  I 
pricing. 

Appendix  C:  Summary  of  Classification 
Report 

The  Agricultural  Marketing  Agreement  Act 
of  1937  provides  that  all  milk  should  be 
classified  "in  accordance  with  the  form  in 
which  or  the  purpose  for  which  it  is  used." 
This  has  resulted  in  a  system  of  uniform 
classification  provisions  that  places  milk 
used  for  fluid  piuposes  in  the  highest  use 
class.  Class  I,  and  other  manufactured 
products  in  lower  classes,  Classes  D,  m,  and 
ffl-A. 

Currently  products  packaged  for  Quid 
consumption  such  as  whole  milk,  skim  milk, 
buttermilk,  and  flavored  milk  drinks  are 
classified  as  Class  I  products.  Class  II 
products  include  ice  cream,  yogurt,  cottage 
cheese,  and  cream.  Class  in  and  Class  III-A 
products  include  cheese,  butter,  and  nonfat 
dry  milk. 

Among  the  changes  in  classification 
recommended  in  the  technical  report  are  the 
following: 


•  Eggnog  would  be  reclassified  from  Class 
II  to  Class  I. 

•  Any  fluid  beverage  having  less  than  6.5 
percent  nonfat  milk  solids  would  be 
reclassified  frttm  Class  II  to  Class  I. 

•  Cream  cheese  would  be  reclassified  from 
Class  m  to  Class  II. 

The  technical  report  recommends  changing 
the  classification  of  milk  used  in  nonfat  dry 
milk  bom  Class  III-A  to  Class  ID.  The  report 
recommends  that  if  Class  III-A  pricing  is  not 
eliminated,  the  following  four  alternatives  be 
considered: 

•  Place  a  floor  beneath  the  Class  III-A 
price; 

•  Restrict  III-A  pricing  to  certain  months 
or  to  certain  markets; 

•  Provide  an  up-charge  for  nonfat  dry  milk 
used  in  higher-valued  products;  or 

•  Provide  for  a  combination  of  these 
options. 

Maintaining  the  classification  of  milk  used 
to  make  nonfat  dry  milk  in  Class  III-A  is  also 
an  option,  although  not  discussed  in  the 
technical  report. 

The  technical  report  addresses  Class  III-A 
pricing  because  of  industry  concerns  about 
the  substitution  of  nonfat  dry  milk  for  fluid 
milk  in  Class  U  and  III  uses  when  the  Class 
ni-A  price  is  substantially  below  the  Class  III 
price. 

Appendix  D:  Summary  of  Identical 
Provisions  Report 

Federal  milk  marketing  orders  contain 
numerous  provisions  that  establish  the 
regulations  for  the  operation  of  the  orders. 
Over  the  years,  the  orders  have  been 
individualized  to  account  for  specific 
situations  associated  with  a  given  marketing 
area.  However,  there  are  several  provisions 
within  the  orders  that  are  similar  or  that 
could  be  similar  and  still  provide  for  efficient 
and  orderly  marketing  of  milk. 

The  technical  report  does  the  following: 
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•  Suggests  a  model  for  establishing  the 
consolidated  orders  and  provides  suggestions 
on  the  order  language  that  can  be  adopted 
uniformly  throughout  all  orders. 

•  Reviewed,  simpliHed,  modified,  and 
eliminated  differences  in  order  provisions 
that: 

•  Define  various  terms  used  in  the  orders. 

•  Establish  regulatory  standards  for  plants 
and  handlers. 

•  Provide  for  uniform  reporting  dates  of 
milk  receipts  and  utilization. 

•  Provide  for  uniform  dates  for  payment  of 
milk. 

•  Provide  for  computation  of  a  uniform 
price. 

•  Reduces  performance  standards  to  make 
it  easier  for  producers  to  associate  with  a 
market. 

At  this  time,  it  is  impossible  to  determine 
if  there  would  be  any  financial  impact  on 
producers,  handlers,  or  consiuners  as  a  result 
of  any  of  these  suggested  provision  revisions. 
It  is  projected  that  there  will  be.  little  impact 
on  the  overall  program  because  the  changes 
primarily  provide  for  uniformity.  There  may 
be  minimal  impact  on  selected  individual 
producers,  handlers,  or  consumers,  but  this 
cannot  be  determined  until  more  specific 
information  is  developed  regarding  the 
orders  (i.e.,  marketing  area  and  pricing).  The 
suggested  identical  provisions  will  be 
applied  to  each  of  the  suggested  consolidated 
orders  and  determination.s  will  be  based  on 
the  marketing  conditions  of  the  given  region. 

One  suggested  change  in  the  report  that 
may  stimulate  some  debate  is  the  definition 
of  a  producer-handler.  The  technical  report 
suggests  applying  the  most  liberal  standard  to 
the  producer-handler  definition  to  prevent 
any  producer-handler  from  becoming 
regulated  as  a  result  of  milk  order  reform. 
Producer-handlers  have  been  exempt  from 
full  regulation  because  they  assume  the  full 
risks  associated  with  being  a  producer  and  a 
distributor  of  milk  produced  with  only 
occasional  and  small  volumes  of  milk  being 
purchased  fhjm  other  dairy  farmers. 

Appendix  E:  Summary  of  Basic  Formula 
Price  Report 

The  basic  formula  price  (BFP)  is  used  to 
determine  Federal  order  prices  for  milk  used 
in  manufact\ired  products  and,  with  the 
addition  of  difi'erentials,  to  determine 
minimum  Class  I  and  II  prices  for  milk 
pooled  under  the  Federal  orders.  The  current 
BFP  is  based  on  a  survey  of  prices  paid  for 
manufacturing  grade  (Grade  B)  milk  by  plants 
in  Minnesota  and  Wisconsin,  updated  by 
month-to-month  changes  in  commodity 
prices  (especially  cheese).  The  continuing 
decline  in  the  volume  of  Grade  B  milk 
produced  in  the  upper  Midwest  and 
nationally  is  £tn  indication  that,  in  the  near 
future,  the  M-W  price  series  may  not  be 
statistically  reliable  as  an  indicator  of  the 
value  of  milk  used  in  manufactured  products. 

The  BFP  Committee  has  received  input 
provided  during  a  public  BFP  Forum  held  in 
Madison,  Wisconsin,  and  &x)m  over  200 
written  public  comments,  and  conducted  a 
survey  of  transaction  prices  for  manufactured 
dairy  products.  The  Committee  also  has 
sponsored  analysis  by  a  group  of  university 
researchers,  and  conducted  extensive  study 


and  analysis  of  its  own.  The  BFP  Committee 

evaluated  alternatives  to  the  BFP  against  the 

criteria  of  stability,  predictability,  simplicity, 

uniformity,  transparency,  sound  economics 

and  reduced  regulation.  Options  identified 

by  the  Committee  were  grouped  int»tbe 

following  categories: 

Options  Considered:  Economic  formulas 

Product  price  and  component  formulas 

Futures  markets 

California  pricing 

Cost  of  production 

Informal  rulemaking 

Competitive  pay  price 

Pooling  differentials  only 

At  this  time,  the  Committee  has  identified 
four  options  for  further  discussion  and 
debate: 

•  A  four-class,  multiple  component  pricing 
plan  to  price  butterfat,  protein  and  lactose 
used  in  cheese  (Class  lU),  and  butterfat  and 
nonfat  solids  used  in  butter/powder  (Class 
IV). 

•  A  three-class,  multiple  component 
pricing  plan  to  price  protein  used  in  cheese, 
butterfat  used  in  butter,  and  other  nonfat 
solids  used  in  powder  (Class  III— one 
manufacturing  class). 

•  A  product  price  formula  computed  from 
the  butter,  powder  and  cheese  shares  of  U.S. 
production,  using  seasonal  product  yields 
and  a  California  cost-based  make  allowance; 
and 

•  A  competitive  pay  price  series  using  a 
national  weighted  average  price  paid  for 
Grade  A  milk  used  in  manufactured 
products,  updated  by  a  product  price 
formula.  The  price  series  would  contain  an 
adjuster  to  attempt  to  remove  the  effect  of 
current  regulation  and  to  reduce  it  to  a  level 
more  comparable  to  the  current  BFP. 

As  a  basis  for  Class  I  prices,  the  BFP  could 
be  made  more  stable  by  using  an  economic 
formula  or  using  a  moving  average  of  a 
manufacturing  price.  Class  11  prices  could  be 
based  on  components  or  continue  to  include 
a  differential  fit>m  the  manufacturing  price 
level. 

The  BFP  Committee  is  continuing  to  study 
and  analyze  alternatives  in  response  to 
public  comments. 

Appendix  F:  Summary  of  Revised 
Preliminary  Suggested  Order  Consolidation 
Report 

The  ten  marketing  areas  suggested  in  the 
initial  preliminary  consolidation  report  have 
increased  to  eleven  and  been  modified  to 
some  extent  in  this  revised  preliminary 
report.  Several  of  the  initially  suggested 
marketing  areas  were  the  subjects  of 
numerous  comments  containing  information 
that  indicated  that  the  boundaries  of  those 
areas  should  be  re-evaluated.  In  addition, 
shifts  in  regulation  and  distributing  plant 
distribution  areas  were  known  to  have 
occurred.  As  a  result,  more  detailed  and 
updated  (January  1997)  data  was  obtained 
relating  to  the  receipts  of  producer  milk  and 
distribution  of  fiuid  milk  products  by 
distributing  plants  in  a  number  of  the 
initially-suggested  order  marketing  areas.  As 
a  result,  changes  were  made  in  the  suggested 
marketing  areas  of  the  Northeast, 
Appalachian,  Southeast,  Mideast,  Upper 
Midwest,  Central,  Southwest,  and  Western 


regions,  and  a  new  Arizona-Las  Vegas  area 
was  added. 

An  analysis  of  the  distribution  and 
procurement  patterns  of  the  fiuid  processing 
plants,  along  with  other  fectors,  was  used  to 
determine  which  order  areas  were  most 
closely  related.  Proposals  submitted  by  the 
public  were  also  takian  into  account.  The 
primary  criteria  used  in  determining  which 
markets  exhibit  a  sufficient  degree  of 
association  in  terms  of  sales,  procurement, 
and  structural  relationships  to  warrant 
consolidation  continued  to  be: 

1.  Overlapping  route  disposition. 

2.  Overlapping  areas  of  milk  supply. 

3.  Number  of  handlers  within  a  market. 

4.  Nattu-al  boundaries. 

5.  Cooperative  association  service  areas. 

6.  Features  common  to  existing  orders, 
such  as  similar  multiple  component  pricing 
plans. 

7.  Milk  utilization  in  common  dairy 
products. 

In  the  initial  preliminary  report,  it  was 
observed  that  the  Farm  Bill  requirement  to 
consolidate  existing  marketing  areas  does  not 
specify  expansion  of  regulation  to  previously 
non-Federally  regulated  areas  where  such 
expansion  would  have  the  effect  of  regulating 
handlers  not  currently  regulated.  This 
revised  preliminary  report  suggests  that  some 
currently  non-Federally  regulated  area  be 
added  on  the  basis  of  comments  supported 
by  data,  views  and  argimients  filed  by 
interested  persons.  Specifically,  uiu^gulated 
areas  contiguous  to  the  initial  suggested 
consolidated  Northeast  and  Mideast 
marketing  areas  are  suggested  for  inclusion  in 
those  suggested  order  areas.  Some  handlers 
ciurently  not  subject  to  full  Federal  order 
regulation  would  become  pool  plants  if  the 
suggested  areas  are  added.  Handlers  who 
would  be  affected  will  be  notified  of  the 
possible  change  in  their  status,  and 
encouraged  to  comment. 

As  in  the  initial  preliminary  report, 
"pockets"  of  unregulated  areas  enclosed  in 
the  current  marketing  areas  are  included  in 
the  suggested  consolidated  marketing  areas  if 
their  inclusion  does  not  change  the  current 
regulatory  status  of  a  plant.  However,  in  the 
process  of  consolidating  marketing  areas, 
some  handlers  who  currently  are  partially 
regulated  may  become  fully  regulated 
because  their  sales  in  a  combined  marketing 
area  wUl  meet  the  pooling  standards  of  a 
suggested  consolidated  order  area.  As  a 
result,  this  report  suggests  that  some 
unregulated  areas  contiguous  to  currently- 
regulated  areas  be  added  to  Federal  order 
areas  where  additional  handlers  would  be 
affected. 

The  11  modified  suggested  marketing  areas 
(with  those  modified  from  the  initial 
preliminary  report,  and  the  modifications, 
marked  by  *)  and  the  major  reasons  for 
consolidation  are: 

•1.  NORTHEAST— ciurent  marketing  areas 
of  the  New  England,  New  York-New  Jersey, 
and  Middle  Atlantic  Federal  milk  orders, 
*with  the  addition  of.  contiguous  unregulated 
areas  of  New  Hampshire,  Vermont  and  New 
York;  the  western  non-Federally  regulated 
portion  of  Massachusetts,  the  Western  New 
York  State  order  area,  and  Pennsylvania  Milk 
Marketing  Board  Areas  2  and  3  in 
northeastern  Pennsylvania. 
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Reasons  for  consolidation  include  the 
existence  of  overlapping  sales  and 
procurement  areas  between  New  England 
and  New  York-New  Jersey  and  between  New 
York-New  Jersey  and  Middle  Atlantic.  In 
several  ca.ses,  handlers  who  would  l)ecome 
regulated  because  their  total  sales  in  the 
combined  areas  would  meet  pooling 
standards  are  located  in  areas  where  they 
compete  with  handlers  who  would  not  be 
similarly  regulated.  Handler  equity  suggests 
that  these  handlers,  too,  should  become 
regulated.  Another  important  measure  of 
association  is  evidenced  by  industry  efforts 
to  study  and  pursue  consolidation  of  the 
three  Federal  orders,  as  well  as  some  of  the 
nonfederally  regulated  territory,  prior  to  the 
1996  Farm  Bill. 

Sixteen  additional  distributing  plants 
would  be  pooled  as  a  result  of  the  expansion 
of  the  consolidated  area.  Nine  of  these  plants 
currently  are  partially  regulated. 

*2.  APPALACHIAN— current  marketing 
areas  of  the  Carolina  and  Tennessee  Valley 
Federal  milk  orders,  *with  the  addition  of.  all 
of  the  Louisville-Lexington-Evansville 
Federal  order  area  (except  one  county — ^in  the 
suggested  Southeast  area)  and  26  currently- 
unregulated  counties  in  Indiana  and 
Kentucky. 

More  detailed  and  updated  data  showing 
overlapping  sales  and  procurement  areas 
between  these  marketing  areas  are  major 
factors  for  supporting  such  a  consolidation. 
3.  FLORIDA — ciurent  marketing  areas  of 
the  Upper  Florida,  Tampa  Bay,  and 
Southeastern  Florida  Federal  milk  orders. 

Natural  boundary  limitations  and 
overlapping  sales  and  procurement  areas 
among  Uie  three  orders  are  major  reasons  for 
consolidation,  as  well  as  a  measure  of 
association  evidenced  by  cooperative 
association  proposals  to  consolidate  these 
three  marketing  areas.  Further,  the 
cooperative  associations  in  this  area  have 
worked  together  for  a  number  of  years  to 
accommodate  needed  movements  of  milk 
between  the  three  Florida  Federal  orders. 

*4.  SOUTHEAST— current  marketing  area 
of  the  Southeast  Federal  milk  order,  plus  1 
county  from  the  Louisville-Lexington- 
Evansville  Federal  milk  order  marketing  area, 
plus  15  currently-uiu-egulated  Kentucky 
counties,  *  minus  2  currently-unregulated 
counties  in  northeast  Texas  (in  the  suggested 
Southwest  area). 

Major  reasons  for  this  consolidation 
include  sales  and  procurement  area  overlaps 
between  the  Southeast  order  and  this  county. 
There  is  minimal  sales  area  overlap  with 
handlers  regulated  under  other  Federal 
orders.  Collection  of  additional  data  showed 
greater  disposition  in  the  two  Texas  counties 
firom  Texas  handlers  than  from  Southeast 
handlers.  There  are  no  handlers  in  these  two 
counties  that  would  be  affected. 

*5.  MIDEAST — ciurent  marketing  areas  of 
the  Ohio  Valley,  Eastern  Ohio-Western 
Pennsylvania,  Southern  Michigan,  and 
Indiana  Federal  milk  orders,  plus  Zone  2  of 
the  Michigan  Upper  Peninsula  Federal  milk 
order,  and  currently-unregulated  counties  in 
Michigan,  Indiana,  and  Ohio  *with  the 
addition  of.  Pennsylvania  Milk  Marketing 
Board  Area  6  (in  western/central 
Pennsylvania)  and  2  currently-unregulated 


counties  in  New  York,  and  'minus  the 
Louisville-Lexington-Evansville  order  area, 
12  counties  in  Illinois,  and  unregulated 
counties  in  Indiana  and  Kentucky  that  are 
being  suggested  for  inclusion  in  the 
Appalachian  area. 

Major  criteria  suggesting  this  consolidation 
include  the  overlap  of  fluid  sales  in  the  Ohio 
Valley  marketing  area  by  handlers  from  the 
other  areas  suggested  to  be  consolidated. 
With  the  consolidation,  most  route 
disposition  by  handlers  located  within  the 
suggested  Mideast  order  would  be  within  the 
marketing  area.  Also,  nearly  all  milk 
produced  within  the  area  would  be  pooled 
under  the  consolidated  order.  The  portion  of 
the  Michigan  Upper  Peninsula  marketing 
area  suggested  to  be  included  in  the  Mideast 
consolidated  area  has  sales  and  milk 
procurement  areas  in  common  with  the 
Southern  Michigan  area  and  has  minimal 
association  with  the  western  end  of  the 
current  Michigan  Upper  Peninsula  marketing 
area. 

Collection  of  additional  data  and  recent 
changes  in  marketing  patterns  indicate  that 
the  relationship  between  the  Louisville- 
Lexington-Evansville  (L-L-E)  area  and  the 
order  areas  initially  included  in  the 
suggested  Appalachian  area  is  closer  than 
relationship  between  L-L-E  and  the  Mideast 
area. 

Seven  distributing  plants  that  would  not 
have  been  pool  plants  as  a  result  of  the 
initially-suggested  consolidation  would 
become  pool  plants  due  to  the  suggested 
expansion  of  the  consolidated  area  into 
Pennsylvania  and  New  York.  The  number  of 
pool  plants  also  is  affected  by  a  shift  of  pool 
plants  from  one  consolidated  area  to  another 
because  of  the  shift  of  territory  from  the 
initially-suggested  Mideast  area  to  the 
revised  suggested  Appalachian  area. 

*6.  UPPER  MIDWEST— current  marketing 
areas  of  the  Chicago  Regional,  Upper 
Midwest,  Zones  I  and  1(a)  of  the  Michigan 
Upper  Peninsula  Federal  milk  orders,  and 
unregulated  portions  of  Wisconsin,  'with  the 
addition  of  the  Iowa,  Eastern  South  Dakota, 
and  most  of  the  Nebraska- Western  Iowa 
Federal  order  areas,  plus  currently- 
unregulated  counties  in  Iowa  and  Nebraska. 

Major  consolidation  criteria  include  an 
overlapping  procurement  area  between  the 
Chicago  Regional  and  Upper  Midwest  orders 
and  overlapping  procurement  and  route 
disposition  area  between  the  western  end  of 
the  Michigan  Upper  Peninsula  order  and  the 
Chicago  Regional  order.  More-detailed  and 
updated  information  revealed  more 
significant  overlapping  procurement  and 
route  disposition  areas  between  the  Iowa, 
Eastern  South  Dakota  and  Nebraska-Western 
orders  and  Chicago  Regional  and  Upper 
Midwest  orders  than  had  been  observed  in 
the  initial  study.  In  addition,  a  common 
pricing  plan  for  producers,  natural  boundary 
limitations,  and  the  prevalence  of  cheese  as 
a  major  manufactured  product  for  the 
substantial  reserve  milk  supplies  that  exceed 
fluid  milk  needs  exist  in  these  orders.  Some 
of  the  western  Nebraska  area  is  more  closely 
associated  with  the  Eastern  Colorado  area, 
however,  and  is  suggested  to  remain  with  the 
Central  consolidated  area. 

Eleven  additional  handlers  that  would 
have  been  pooled  under  the  consolidated 


Central  order  in  the  initial  Preliminary 
Report  would  be  pooled  under  a  consolidated 
Upper  Midwest  order  under  this  revised 
report. 

*7.  CENTRAL — current  marketing  areas  of 
the  Southern  Illinois-Eastern  Missouri, 
Central  Illinois,  Greater  Kansas  City, 
Southwest  Plains,  and  Eastern  Colorado 
Federal  milk  orders,  10  counties  currently  in 
the  Nebraska-Western  Iowa  Federal  order 
area,  plus  55  currently-unregulated  counties 
in  Kansas,  Missouri,  Illinois,  Nebraska  and 
Colorado,  *plus  the  12  counties  in  the 
current  Southern  Illinois-Eastern  Missouri 
area  that  initially  were  suggested  as  part  of 
the  consolidated  Mideast  area,  'minus  the 
Eastern  South  Dakota,  Iowa  and  most  of  the 
Nebraska-Western  Iowa  Federal  order 
marketing  areas. 

Major  criteria  suggesting  this  consolidation 
include  the  overlapping  procurement  and 
route  disposition  between  the  current  orders. 
The  suggested  consolidation  would  result  in 
a  concentration  of  both  the  sales  and  supplies 
of  milk  within  the  consolidated  marketing 
area.  The  suggested  consolidation  would 
combine  several  relatively  small  orders  and 
provide  for  the  release  of  market  data  without 
revealing  proprietary  information.  In 
addition,  most  of  the  producers  in  these  areas 
share  membership  in  several  common 
cooperatives. 

•8.  SOUTHWEST — current  marketing  areas 
of  Texas  and  New  Mexico-West  Texas 
Federal  milk  orders,  *  with  the  addition  of: 
two  northeast  Texas  counties  previously 
suggested  to  be  added  to  the  Southeast 
marketing  area,  and  47  currently-unregulated 
counties  in  southwest  Texas,  and  'minus  the 
Central  Arizona  marketing  area. 

Major  criteria  suggesting  consolidation 
include  sales  and  procurement  area  overlaps 
and  common  cooperative  association 
membership  between  the  Texas  and  New 
Mexico-West  Texas  marketing  areas,  and 
similar  marketing  concerns  with  respect  to 
trade  with  Mexico  for  both  orders.  Addition 
of  the  currently-unregulated  Texas  counties 
will  result  in  the  regulation  of  no  additional 
handlers,  and  will  reduce  heindlers' 
recordkeeping  and  reporting  burden  and  the 
market  administrator's  administrative  costs. 
In  the  initial  consolidation  report,  the  Central 
Arizona  area  was  found  to  have  a  minimal 
association  with  the  New  Mexico-West  Texas 
and  Texas  order  areas.  Further  analysis 
showed  that  it  has  a  much  more  signiftcant 
degree  of  association  with  the  Clark  Countj", 
Nevada,  portion  of  the  current  Great  Basin 
order  area. 

The  revised  suggested  consolidated 
Southwest  area  would  include  4  fewer  fully 
regulated  pool  plants  as  a  result  of  the 
removal  of  the  Central  Arizona  area. 

*9.  ARIZONA-LAS  VEGAS— *an  eleventh 
marketing  area  composed  of  the  current 
marketing  area  of  the  Central  Arizona  order 
and  the  Clark  County.  Nevada,  portion  of  the 
current  Great  Basin  marketing  area,  plus 
eight  currently-unregulated  Arizona  counties. 

The  major  criterion  suggesting 
consolidation  is  sales  overlap  between  the 
i,o\e  Las  Vegas,  Nevada,  handler  and  handlers 
regulated  under  the  Central  Arizona  order  in 
both  Clark  County,  Nevada,  and  unregulated 
portions  of  northern  Arizona.  In  addition, 


16296 


Federal  Register /Vol.  64,  No.  63 /Friday,  April  2,  1999/Proposed  Rules 


both  areas  exchange  signiflcant  volumes  of 
bulk  and  packaged  milk  with  Southern 
California. 

The  suggested  Arizona-Las  Vegas 
marketing  area  would  include  Ave  fully 
regulated  handlers,  with  no  additional 
handlers  regulated  because  of  the  addition  of 
the  currently-imregulated  northern  Arizona 
area. 

*10.  WESTERN — current  marketing  areas 
of  the  Western  Colorado,  Southwestern 
Idaho-Eastern  Oregon,  and  Great  Basin 
Federal  milk  orders,  *  minus  Clark  County, 
Nevada.  Major  criteria  suggesting 


consolidation  include  overlapping  sales 
between  Southwestern  Idaho-Eastern  Oregon 
and  Great  Basin,  as  well  as  a  significant 
overiap  in  procurement  for  the  two  orders  in 
five  Idaho  counties.  The  two  orders  also 
share  a  similar  multiple  component  pricing 
plan.  The  Western  Colorado  order  is 
included  because  it  is  a  small  market  where 
data  cannot  be  released  without  revealing 
confidential  information  unless  combined 
with  the  adjacent  Great  Basin  order. 

Collection  of  more-detailed  data  indicates 
that  the  strength  of  earlier  relationships 
between  the  former  Great  Basin  and  Lake 

Consolidated  Market  Summary 

[Based  on  October  1995  Data] 


Mead  orders  that  justified  their  1988  merger 
have  dwindled  significantly,  with  the  Las 
Vegas  area  now  more  closely  related  to 
southern  California  and  competing  most 
heavily  with  Central  Arizona  handlers. 

11.  PACIFIC  NORTHWEST— current 
marketing  area  of  the  Pacific  Northwest 
Federal  milk  order  plus  1  currently- 
unregulated  county  in  Oregon.  The  degree  of 
association  with  other  marketing  areas  is 
insufficient  to  warrant  consolidation. 

Following  is  a  table  simunarizing  relevant 
data  for  the  consolidated  markets. 


Consolidated  order 

Number  of  fully  regulated 
distributing  plants 

Total  producer  milk 
(1000  lbs.) 

Combined  class  1  use 
(percent) 

Weighted  average  utiliza- 
tion value 

Initial  report 

Revised 
report 

Initial  report 

Revised 
report' 

Initial  report 

Revised 
report 

Initial  report 

Revised 
report 

Northeast 

Appalachian  

Florida  

Southeast 

Mideast 

85 
25 
18 
38 
68 
27 
42 
31 
N/A 
14 
23 

92 
29 
16 
40 
68 
39 
30 
26 
7 
11 
21 

1.934,833 

320,198 

3  200,397 

-•443,921 

51.140,952 

« 1,046.539 

9  932.929 

861.307 

N/A 

304.793 

501.257 

2,102.620 

2412,813 

204,541 

442,705 

1,103,366 

1,354,209 

599,334 

680,232 

10181,075 

293.714 

493.207 

46.7 
82.5 
88.3 
84.3 
57.8 

734.2 
50.6 
48.3 
N/A 

"31.7 
36.3 

49.0 
81.5 
88.3 
84.3 
57.2 

837.6 
53.5 
48.1 
48.9 

1229.6 
35.6 

$13.44 
14.11 
15.05 
14.26 
12.96 
12.59 
13.15 
13.36 
N/A 
12.79 
12.45 

$13.49 
13.94 
15.05 
14.25 
12.94 

Upper  Midwest 

Central 

Southwest  

Arizona-Las  Vegas 

Western 

Pacific  Northwest  

12.62 
13.21 
13.39 
13.26 
12.78 
12.44 

Total 

371 

379 

7,687,126 

7.867.816 

N/A 

N/A 

N/A 

N/A 

Consotidated  Market  Summary  Table  Footnotes 

1 1nitial  report  producer  deliveries,  adjusted  to  include  only  those  handlers  who  would  be  fully  regulated  (i.e.  Status  =  1)  in  the  revised  sug- 
gested marketing  area,  unless  otherwise  noted.  When  applicable,  producer  deliveries  for  currently  non-Federally  regulated  plants  which  would  be 
fully  regulated  in  a  revised  suggested  consolidated  order  are  included  in  the  appropriate  suggested  consolidated  order. 

2  Includes  producer  milk  for  one  currently  fully  regulated  plant  which  would  be  exempt  (i.e.  Status  =  SB)  in  the  Appalachian  market  in  the  re- 
vised preliminary  report. 

3  Excludes  producer  milk  for  one  currently  fully  regulated  F.O.  7  plant  which  would  be  regulated  in  the  Florida  market  in  the  initial  preliminary 
report. 

*  Includes  producer  milk  for  one  currently  fully  regulated  F.O.  7  plant  which  would  be  regulated  in  the  Florida  marttet  in  the  initial  preliminary  re- 
port. 

5  Producer  milk  for  F.O.  44  is  included.  Producer  milk  for  a  F.O.  32  heindler  who  would  be  pooled  under  the  initially-suggested  Mideast  maricet 
is  included  in  the  initially-suggested  Central  market. 

«  Producer  milk  for  F.O.  30  and  F.O.  68  only. 

'A  significant  amount  of  producer  milk  was  not  pooled  in  October  1995.  Estimated  total  producer  milk  woukl  result  in  a  15.3%  combined  Class 
I  utilization. 

^A  significant  amount  of  producer  milk  was  not  pooled  in  October  1995.  Estimated  total  producer  milk  would  result  in  a  19.7%  combined  Class 
I  utilization. 

*  Includes  producer  milk  for  a  F.O.  32  handler  that  would  be  in  the  initially-suggested  Mideast  mart<et. 

1°  Excludes  producer  milk  for  one  currently  fully  regulated  F.O.  139  plant  and  one  currently  unregulated  plant  which  would  be  regulated  in  the 
Arizona-Las  Vegas  market  in  the  revised  preliminary  report. 

''A  significant  amount  of  producer  milk  was  not  pooled  in  October  1995.  Estimated  total  producer  milk  would  result  in  a  21.8%  combined 
Class  I  utilization. 

^2 A  significant  amount  of  producer  milk  was  not  pooled  in  October  1995.  Estimated  total  producer  milk  would  result  In  a  21.6%  combined 
Class  I  utilizatk>n. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  119, 121, 129, 135,  and 
183 

[Docket  No.  FAA-1 999-5401 ;  Notice  No.  99- 
02] 

RIN  2120-AE42 

Aging  Alrpiane  Safety 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM)  and  withdrawal  of  prior 
proposed  rulemaking. 

summary:  The  FAA  proposes  to  require 
all  airplanes  operated  under  part  121  of 
Title  14,  Code  of  Federal  Regulations 
(14  CFR),  all  U.S.-registered  multiengine 
airplanes  operated  under  14  CFR  part 
129,  and  all  multiengine  airplanes  used 
in  scheduled  operations  imder  14  CFR 
part  135  to  undergo  records  reviews  and 
inspections  by  the  Administrator  after 
their  14th  year  in  service  to  ensure  that 
the  maintenance  of  these  airplanes'  age- 
sensitive  parts  and  components  has 
been  adequate  and  timely.  The  FAA  also 
proposes  to  permit  certain 
representatives  of  the  Administrator  to 
conduct  these  inspections.  The 
proposed  rule  also  would  prohibit 
operation  of  these  airplanes  after 
specified  deadlines  unless  damage- 
tolerance-based  inspections  and 
procedures  are  included  in  their 
maintenance  or  inspection  program. 

This  proposal  represents  a  critical 
step  toward  compliance  with  the  Aging 
Aircraft  Safety  Act  of  1991.  It  would 
help  ensure  the  continuing 
airworthiness  of  aging  airplanes 
operating  in  air  transportation  by 
applying  modem  damage-tolerance 
analysis  and  inspection  techniques  to 
older  airplane  structures  that  were 
certificated  before  such  techniques  wete 
available,  and  through  mandatory  aging 
aircraft  records  reviews  and  inspections 
to  be  performed  by  the  Administrator. 

The  Aging  Airplane  Safety  NPRM 
published  on  October  5, 1993  (58  FR 
51944)  is  withdrawn. 
DATES:  Comments  must  be  received  on 
or  before  August  2, 1999. 

ADDRESSES:  Comments  on  this  proposed 
rulemaking  should  be  mailed  or 
delivered,  in  triplicate,  to:  U.S. 
Department  of  Transportation  Dockets, 
Docket  No.  FAA-1 999-5401,  400 
Seventh  St.  SW.,  Room  Plaza  401, 
Washington,  DC  20590.  Comments  also 
may  be  submitted  electronically  to  the 
following  Internet  address:  9-NPRM- 
CMTS@faa.gov.  Comments  may  be  filed 


and/or  examined  in  Room  Plaza  401, 
between  10:00  a.m.  and  5:00  p.m. 
weekdays  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  Sobeck,  Aircraft  Maintenance 
Division  (AFS-300).  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591, 
telephone  (202)  267-7355. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  desire.  Comments  relating  to  the 
environmental,  energy,  federalism,  or 
economic  impact  that  might  result  fi-om 
adopting  the  proposals  in  this  notice 
also  are  invited.  Substantive  comments 
should  be  accompanied  by  cost 
estimates.  Comments  must  identify  the 
regulatory  docket  or  notice  niunber  and 
be  submitted  in  triplicate  to  the  Rules 
Docket  address  specified  above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel  on 
this  rulemaking,  will  be  filed  in  the 
docket.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

All  conmients  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conmients 
submitted  in  response  to  this  notice 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-1999- 
5401."  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 

Availability  of  NPRMs 

Using  a  modem  and  suitable 
communications  software,  an  electronic 
copy  of  this  document  may  be 
downloaded  from  the  FAA  regidations 
section  of  the  FedWorld  electronic 
bulletin  board  service  (telephone:  (703) 
321-3339),  the  Federal  Register's 
electronic  bulletin  board  service    ^ 
(telephone:  (202)  512-1661),  or  the 
FAA's  Aviation  Rulemaking  Advisory 
Committee  Bulletin  Board  service 
(telephone:  (202)  267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  Government 


Printing  Office's  webpage  at  http:// 
www.access.gpo.gov/nara  for  access  to 
recently  published  rulemaking 
docimients. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800  . 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notice  number  or  docket 
number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPF^s 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2 A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

Statutory  Requirement 

In  October  1991,  Congress  enacted 
Title  I\'  of  Public  Law  102-143,  the 
"Aging  Aircraft  Safety  Act  of  1991" 
(AASA),  to  address  aging  aircraft 
concerns.  The  AASA  was  subsequently 
codified  as  section  447717  of  Title  49, 
Unites  States  Code  (49  U.S.C.). 

Section  44717  of  49  U.S.C.  instructs 
the  Administrator  to  "prescribe 
regulations  that  ensure  the  continuing 
airworthiness  of  aging  aircraft."  That 
section  also  requires  the  Administrator 
to  "make  inspections,  and  review  the 
maintenance  and  other  records,  of  each 
aircraft  an  air  carrier  uses  to  provide  air 
transportation."  The  records  reviews 
and  inspections  would  be  those 
necessary  to  "enable  the  Administrator 
to  decide  whether  the  aircraft  is  in  safe 
condition  and  maintained  properly  for 
operation  in  air  transportation."  Section 
44717  of  49  U.S.C.  specifies  that  these 
inspections  and  reviews  must  be  carried 
out  as  part  of  each  aircraft's  heavy 
maintenance  check  conducted  "after  the 
14th  year  in  which  the  aircraft  has  been 
in  service."  It  also  states  that  the  air 
carrier  must  "demonstrate  to  the 
Administrator,  as  part  of  the  inspection, 
that  maintenance  of  the  aircraft's  age- 
sensitive  parts  and  components  has 
been  adequate  and  timely  enough  to 
ensure  the  highest  degree  of  safety." 

Section  44717  of  49  U.S.C.  further 
states  that  the  rule  issued  by  the 
Administrator  must  require  an  air 
carrier  to  make  its  aircraft,  as  well  as 
any  records  about  the  aircraft  that  the 
Administrator  may  reqiiire  to  carry  out 
the  review,  available  for  inspection  as 
necessary  to  comply  with  the  rule.  It 
also  states  that  the  Administrator  must 
establish  procediues  to  be  followed  for 
carrying  out  such  an  inspection. 
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Aging  Airplane  Safety  Notice  of 
Proposed  Rulemaking,  1993 

On  October  5, 1993,  the  FAA 
published  Notice  No.  93-14,  "Aging 
Airplane  Safety"  (58  PR  51944).  The 
proposals  contained  in  that  notice 
would  have  required  operator 
certification  of  aging  airplane 
maintenance  actions  and  would  have 
established  a  framework  for  the 
Administrator  to  impose  operational 
limits  on  certain  airplanes.  Once  an 
airplane  reached  those  limits,  additional 
maintenance  actions  would  be 
necessary,  such  as  inspections  or  parts 
replacements,  for  the  airplane  to 
continue  operating.  Operational  limits 
would  have  been  established  in  a 
separate  rulemaking. 

Other  specific  proposals  related  to 
operator  certification  of  aging  airplane 
maintenance  actions  were  included  in 
the  notice.  Those  proposals  included: 
(1)  A  definition  of  the  terms  "heavy 
maintenance  check"  (HMC)  and  "years 
in  service";  (2)  a  requirement  for 
certificate  holders  to  establish  an  HMC 
interval  for  each  airplane  they  operate; 

(3)  a  requirement  for  certificate  holders 
to  make  a  maintenance  record  at  the 
start  of  each  airplane's  15th  year  in 
service  and  at  all  subsequent  HMCs  to 
certify  that  the  airplane  met  all 
maintenance  program  requirements;  and 

(4)  a  requirement  for  certificate  holders 
to  notify  the  FAA  at  least  30  days  before 
the  start  of  an  airplane's  HMC. 

A  number  of  commenters  objected  to 
certain  provisions  contained  in  the 
notice.  Many  commenters  indicated  that 
aurent  rules  already  enable  the 
Administrator  to  determine  that  an 
aircraft  meets  all  maintenance  program 
requirements;  therefore,  they  asserted 
that  additional  rulemaking  was 
unnecessary.  Several  commenters 
opposed  the  required  30-day  notice 
■  proposal  because  the  current  regulations 
provide  the  FAA  with  sufficient  means 
to  determine  the  date  of  an  aircraft's 
next  required  inspection.  Several 
commenters  also  were  concerned  that 
the  definition  of  "heavy  maintenance 
check"  was  too  broad. 

A  niunber  of  commenters  opposed  the 
concept  of  an  operational  limit  unless 
the  FAA  specified  the  requirements 
used  to  establish  and  extend  those 
limits.  Finally,  some  commenters 
suggested  that  the  FAA  exclude 
airplanes  already  having  damage- 
tolerance-based  supplemental 
inspection  programs  (SIPs)  fit)m  the 
operational  limit  requirement. 

Withdrawal  of  Notice 

After  further  review,  and  taking  into 
consideration  puUic  comments,  the 


Aging  Airplane  Safety  NPRM,  Notice 
No.  93-14  (58  FR  51944.  October  5, 
1993)  is  hereby  withdrawn. 

General  Discussion 

Historical  Perspective 

The  continued  airworthiness  of 
aircraft  structxire  is  significantly  affected 
by  age-related  fatigue  damage.  Evidence 
to  date  suggests  that  when  all  critical 
structiu'e  are  included,  damage- 
tolerance-based  insptections  and 
procedures  provide  the  best  approach  to 
address  airoraft  fatigue. 

An  underlying  principle  of  damage 
tolerance  is  Uiat  the  initiation  and 
growth  of  structural  fatigue  damage  can 
be  anticipated  with  sufiicient  precision 
to  allow  damage-tolerance-based 
inspections  and  procedures  to  detect 
damage  before  it  reaches  a  size  that 
affects  an  airplane's  airworthiness. 
When  damage  is  discovered, 
airworthiness  is  maintained  by  repairing 
the  airplane  before  further  flight. 

Early  fatigue  requirements,  such  as 
"fail-safe"  regulations,  did  not  provide 
for  timely  inspection  of  an  aircraft's 
critical  struct\u«  to  ensure  that  damaged 
or  failed  components  coidd  be 
dependably  identified  and  then  repaired 
or  replaced  before  a  hazardous 
condition  developed,  hi  1978.  the 
damage-tolerance  concept  was  adopted 
for  transport  category  airplanes  as  an 
amendment  to  14  CFR  25.571  by 
Amendment  No.  25-45  (43  FR  46238). 
That  amended  rule  required  damage- 
tolerance  analysis  as  part  of  the  type 
design  of  transport  category  airplanes 
for  which  application  was  received  after 
October  5. 1978.  On  May  6, 1981,  the 
FAA  published  Advisory  Circular  (AC) 
91-56,  "Supplemental  Structural 
Inspection  Program  for  L.arge  Transport 
Category  Airplanes,"  guidance  material 
based  on  the  amended  rule  for  existing 
designs.  Using  the  guidance  provided  in 
AC  91-56,  many  manufacturers  of  large 
transport  category  airplanes  (airplanes 
of  more  than  75.000  poimds)  developed 
SIPs  for  their  existing  models. 

Beginning  in  1984,  the  FAA  issued  a 
series  of  airworthiness  directives  (ADs) 
requiring  the  operators  of  those 
airplanes  to  incorporate  the  SIPs  into 
their  maintenance  programs.  SIPs 
provide  inspections  and  procedures  that 
are  based  on  damage-tolerance 
principles. 

On  August  6, 1993,  the  FAA  revised 
the  airworthiness  standards  for  small 
metallic  airplanes  to  incorporate 
Amendment  No.  23-45  (58  FR  42163) 
into  14  CFR  part  23.  Those  revisions 
provided  an  option  to  use  damage- 
tolerance-based  inspections  and 
procedures  as  a  means  for  achieving 


continued  airworthiness  of  newly 
certificated  normal,  utility,  acrobatic, 
and  commuter  category  airplanes.  On 
February  9, 1996,  the  FAA  revised  part 
23  by  Amendment  No.  23-48  (61  FR 
5148)  to  require  damage-tolerance-based 
inspections  and  procedures  on  all  newly 
certificated  commuter  category 
airplanes. 

Other  airplanes  were  not  affected  by 
the  described  rule  changes  and  thus  do 
not  have  prescribed  damage-tolerance- 
based  inspections  and  procediires. 
These  airplanes  fall  into  four  basic 
categories:  (1)  Airplanes  with  non- 
damage-tolerance-based  SIPs,  based 
solely  on  service  history,  as  prescribed 
in  AC  No.  91-60,  "The  Continued 
Airworthiness  of  Older  Airplanes";  (2) 
airplanes  that  were  certificated  with 
design-life  limits  on  the  entire  airplane 
or  on  major  components  such  as  the 
wing,  empennage,  or  fuselage;  (3) 
airplanes  that  were  designed  to  "fail- 
safe" criteria  to  comply  with  fatigue 
reqiurements;  and  (4)  airplanes  that 
were  certificated  with  limited 
consideration  being  given  to  metal 
fatigue. 

This  Proposal 

This  proposed  rule  responds  to  the 
provisions  of  49  U.S.C.  44717,  which 
requires  the  Administrator  to  "prescribe 
regulations  that  ensure  the  continuing 
airworthiness  of  aging  aircraft  *  •  * 
[and]  to  make  inspections  and  review 
the  maintenance  and  other  records  of 
each  aircraft  an  air  carrier  uses  to 
provide  air  transportation  that  the 
Administrator  decides  may  be  necessary 
to  enable  the  Administrator  to  decide 
whether  the  aircraft  is  in  safe  condition 
and  maintained  properly  for  operation 
in  air  transportation." 

As  a  result  of  requirements  stipulated 
in  49  U.S.C.  44717,  the  FAA  proposes 
to  prohibit  the  operation  of  certain 
airplanes  in  scheduled  service  imless 
the  Administrator  or  the  Administrator's 
designee  has  determined  that 
maintenance  of  the  aircraft's  age- 
sensitive  parts  and  components  has 
been  adequate  and  timely.  All  airplanes 
operating  under  part  121,  all  U.S.- 
registered  multiengine  airplanes 
operating  under  part  129.  and  all 
multiengine  airplanes  conducting 
scheduled  operations  under  part  135 
woidd  be  affected. 

Air  carriers  would  be  required  to 
make  each  airplane  and  certain  records 
related  to  the  maintenance  of  age- 
sensitive  components  of  the  airplane 
available  to  the  Administrator.  Also, 
each  affected  airplane  would  be 
prohibited  from  operating  unless 
damage-tolerance-based  inspections  and 
procediu^s  are  included  in  the 
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maintenance  or  inspection  program 
used  on  each  airplane  in  accordance 
with  a  specified  schedide.  Damage- 
tolerance-based  inspections  and 
procedures  would  be  required  on  all 
affected  airplanes  no  later  than 
December  20,  2010. 

The  airplanes  affected  by  this 
proposed  rule  transport  a  significant 
proportion  of  those  passengers  carried 
in  scheduled  passenger  service  and  are 
the  most  prevalent  airplanes  operated  in 
such  service. 

This  notice  does  not  propose 
requirements  for  rotorcraft  or  single- 
engine  airplanes,  nor  does  it  propose 
requirements  for  on-demand  passenger- 
or  cargo-carrying  operations  under  14 
CFR  part  135.  The  scope  of  this  proposal 
includes  the  preponderance  of  aircraft 
the  Congress  intended  to  cover  under 
the  AASA.  Furthermore,  the  FAA 
anticipates  that  the  resource-intensive 
implementation  of  the  proposed  aircraft 
and  records  inspection  provisions  may 
be  difficult  to  administer  initially,  but 
that  FAA  (and  designee)  resouirces,  in 
the  future,  will  have  the  capacity  to 
oversee  additional  fleets  of  aircraft. 

Thus,  in  a  future  notice,  the  FAA  will 
propose  aging  aircraft  requirements 
necessary  to  cover  the  operation  of  all 
the  other  aircraft  used  by  air  carriers  to 
provide  air  transportation.  For  the 
purpose  of  developing  those  proposals, 
the  FAA  may  consider  the  information 
(e.g.,  documents  in  public  docket)  it 
develops  for  the  rule  proposed  in  this 
notice.  It  is  possible  that  those  future 
proposals  could  be  similar  to  the 
requirements  proposed  in  this  notice; 
however,  because  of  the  differences  in 
the  designs,  operations,  and 
maintenance  of  those  aircraft, 
differences  between  this  notice  and  the 
future  proposals  are  likely. 

Congress  also  instructed  the 
Administrator  to  encourage 
governments  of  foreign  coimtries  and 
relevant  international  organizations  to 
develop  programs  addressing  aging 
aircraft  concerns.  Most  foreign  air 
carriers  and  foreign  persons  engaged  in 
common-carriage  operations  have 
maintenance  program  requirements 
adopted  by  their  governments.  The  FAA 
issues  the  airworthiness  certificates  for 
U.S.-registered  airplanes.  By  including 
part  129  in  this  proposed  rule,  foreign 
air  carriers  and  foreign  persons 
operating  U.S.-registered  multiengine 
aircraft  within  or  outside  the  United 
States  would  be  required  to  include 
damage-tolerance-based  inspections  and 
procedm^s  in  their  maintenance 
programs  and  be  subject  to  aging  aircraft 
records  reviews  and  inspections.  This 
action  forms  a  portion  of  the  FAA's 
response  to  the  AASA  by  helping  to 


ensure  the  continued  airworthiness  of 
aging  U.S.-registered  airplanes  operated 
worldwide. 

This  proposal  also  would  revise 
current  14  CFR  183.33(a)  to  expand  the 
authority  of  the  Designated 
Airworthiness  Representative  (DAR). 
The  DAR  would  be  authorized  to 
conduct  the  proposed  records  reviews 
and  inspections  on  behalf  of  the 
Administrator.  When  this  proposal 
becomes  a  final  rule,  the  FAA  intends 
to  recommend  that  the  International 
Civil  Aviation  Organization  (ICAO)  and 
the  Joint  Aviation  Authorities  (JAA) 
consider  making  similar  changes  to  their 
recommended  practices  and 
requirement. 

Inspections 

The  FAA  intends  to  verify  that  each 
operator  has  records  to  show  that  they 
have  accomplished  all  required 
maintenance  tasks,  as  well  as  the 
damage-tolerance-based  inspections  and 
procedures  that  would  be  required  by 
this  proposal.  The  FAA  would  validate 
that  these  records  are  correct  for  each 
affected  airplane  during  the  records 
review  and  inspection  required  by  this 
proposed  rule. 

Section  44717  of  49  U.S.C.  specifies 
that  the  records  reviews  and  inspections 
be  carried  out  as  part  of  each  aircraft's 
heavy  maintenance  check  after  the  14th 
year  in  service.  For  airplanes  that  have 
already  completed  14  years  in  service, 
the  proposal  would  require  the  first 
records  review  and  inspection  within  3 
to  5  years  of  the  effective  date  of  the 
rule.  This  proposal  would  generally 
require  the  first  records  review  and 
inspection  to  be  accomplished  no  later 
than  5  years  after  the  14th  year  in 
service. 

The  FAA  realizes  that  the  first 
inspection  required  5  years  after  the 
14th  year  in  service  may  not  be 
consistent  with  current  operator 
maintenance  schedules.  As  a  result,  the 
records  reviews  and  inspections  carried 
out  by  the  Administrator  or  the 
Administrator's  designee  may 
significantly  affect  these  maintenance 
schedules,  because  the  reviews  and 
inspections  may  not  coincide  with 
current  maintenance  schedules. 

In  formulating  this  proposal,  the  FAA 
considered  options  for  setting  repeat 
intervals.  Among  those  considered  were 
the  heavy  maintenance  check  interval, 
heavy  maintenance  visit  interval,  or  the 
"letter  check"  (e.g.,  "C",  "D",  or  "E") 
interval  or  other  equivalent  check 
interval  an  operator  may  use.  The  FAA 
reviewed  variabilities  in  the  parameters 
used  by  operators  to  carry  out  scheduled 
maintenance  requirements  such  as  flight 
hoiirs,  calendar  time,  or  a  combination 


of  both.  The  FAA  also  considered  the 
phasing  and  segmenting  of  heavy 
maintenance  checks  and  foimd  that  the 
intervals  varied  from  1  to  27  years. 

hi  Air  Transport  Association  of 
America  (ATA)  memorandum  number 
96-AE-014,  dated  March  11, 1996,  the 
Airworthiness  Concern  Coordination 
Task  Force  recomimended  that  "a  'C 
check  compliance  period  (18  months)  or 
'D'  check  period  (5  years)  be  adopted  for 
all  rules  unless  it  can  be  shown  that  a 
shorter  time  interval  is  required  for 
safety  reasons."  A  copy  of  this 
memorandum  has  been  placed  in  the 
docket. 

Individual  operator  maintenance  or 
inspection  check  intervals  have  been 
adjusted  over  the  years  based  on  service 
experience  and  the  operational 
environment  of  the  aircraft.  The 
adjustment,  for  the  most  part,  has  been 
toward  increasing  the  time  between 
subsequent  check  intervals. 
Consequently,  maintenance  check 
intervals  vary  among  operators.  To 
comply  with  the  AASA,  the  5-year 
repetitive  interval  after  the  initial 
inspection,  not  withstanding  the 
escalations,  best  helps  accomplish  the 
safety  goal  of  the  AASA. 

The  FAA  has  determined  that  the  best 
approach  is  to  specify  a  fixed  repeat 
interval  when  the  Administrator  will 
carry  out  records  reviews  and 
inspections  of  the  affected  airplanes. 
The  FAA  has  chosen  the  5-year  repeat 
interval  to  meet  its  obligations,  as 
established  in  49  U.S.C.  44717. 

To  reduce  the  burden  on  the  operator, 
the  record  reviews  and  inspections 
could  take  place  at  any  time  before  the 
deadlines  specified  in  the  proposal. 
This  allows  the  inspections  to  coincide 
with  an  airplane's  normally  scheduled 
maintenance  visit  when  structural 
components  are  accessible  for 
inspection.  However,  if  an  operator's 
maintenance  interval  exceeds  5  years, 
the  operator  will  be  obligated  sooner 
than  the  end  of  the  interval  to  make  the 
airplane  available  to  the  Administrator 
or  the  Administrator's  designee  for  the 
records  review  and  inspection  required 
by  this  proposal.  For  many  smaller 
airplanes,  the  maintenance  visit 
intervals  are  less  than  5  years.  In  those 
cases,  the  repetitive  intervals  of  the 
aging  airplane  records  reviews  and 
inspections  would  not  exceed  5  years. 

Conducting  the  inspections  during 
normally  scheduled  maintenance  visits 
will  allow  maximum  use  of  the  FAA's 
resources  while  minimizing  the 
disruption  to  the  operator.  It  also 
ensures  that  a  significant  portion  of  the 
airplane  is  accessible  to  the 
Administrator  or  the  Administrator's 
designee  and  allows,  to  the  extent 
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possible,  a  visible  determination  of 
compliance  with  aging  aircraft 
requirements.  Althou^  it  is  the  FAA's 
intent  to  carry  out  records  reviews  and 
inspections  to  the  extent  that  the  aircraft 
structure  is  accessible  during  the 
maintenance  visit,  the  FAA  may  require 
additional  access  to  determine  that  the 
maintenance  of  the  airplane's  age- 
sensitive  parts  and  components  has 
been  adequate  and  timely. 

The  proposed  rule  specifies  that 
airplanes  already  at  their  25th  year  in 
service  must  be  inspected  within  3  years 
after  the  effective  date  of  the  rule.  This 
earlier  compliance  time  for  the  older 
airplanes  will  ensure  that  the  oldest 
airplanes  are  inspected  first  and  will 
distribute  the  workload  for  the  initial 
inspections.  The  FAA  estimates  that 
1,550  airplanes  affected  by  this 
proposed  rule  would  exceed  24  years  in 
service  by  1998.  The  estimated  niunber 
of  airplanes  that  will  be  15  years  old  by 
1998  is  2,850.  Therefore,  the  proposed 
rule  provides  for  approximately  1 ,500 
airplanes  to  be  inspected  within  the  first 
3  years  following  the  effective  date  of 
the  rule,  followed  by  an  approximately 
equal  amount  to  be  inspected  in  the 
subsequent  2  years. 

The  proposed  rule  also  would  require 
the  operator  to  notify  the  FAA  60  days 
before  the  aircraft  is  available  for  the 
aging  airplane  records  review  and 
inspection.  This  would  ensure  that  the 
Administrator  or  the  Administrator's 
designee  would  be  able  to  make  the 
plans  necessary  to  accomplish  the  aging 
airplane  records  review  and  inspection. 

Records  Review 

For  the  Administrator  to  fulfill  his  or 
her  obligation  under  49  U.S.C.  44717, 
this  proposal  would  require  that  certain 
records  be  made  available  by  the 
operator.  Operators  are  already  required 
by  existing  regulations  to  maintain  these 
records  and  reports.  Although  the 
proposal  would  require  status  lists  and 
reports  of  specific  meiintenance  actions, 
if  needed,  the  FAA  has  the  authority 
under  exiting  regulations  to  request  all 
supporting  documentation  for  the  lists. 

This  proposal  would  establish  a  new 
requirement  for  "total  years  in  service." 
The  FAA  has  determined  that  this  new 
requirement  is  essential  for  the 
Administrator  and  the  operator  to 
determine  the  compliance  time  for  the 
initial  and  repetitive  inspections.  To 
meet  this  requirement,  the  operator 
would  retain  records  validating  when 
the  initial  certificate  of  airworthiness 
was  issued  for  each  airplane. 

In  addition,  the  FAA  is  aware  that  an 
airframe's  flight  cycles  are  not  currently 
being  collected  by  operators  of  small 
airplanes  under  part  135.  This  proposal 


would  require  that  the  operator  make 
certain  records  and  reports  available  to 
the  FAA  during  the  proposed  aging 
airplane  records  review  inspection. 

Damage-Tolenmce-Based  Inspections 
and  Procedures 

A  damage-tolerance-based  inspection 
and  procedure  refers  to  "an  inspection 
program  that  specifies  procedures, 
thresholds,  and  repeat  intervals  that 
have  been  developed  using  damage- 
tolerance  principles."  Damage- 
tolerance-based  inspections  and 
procedures  are  developed  by  a 
manufacturer  or  operator  based  on  an 
engineering  evaluation  of  likely  sites 
where  damage  could  occiir,  considering 
expected  stress  levels,  material 
characteristics,  and  projected  crack 
growth  rates.  Damage-tolerance-based 
inspections  and  procedures  identify 
inspection  sites,  specify  inspection 
techniques;  define  thresholds  for  the 
initial  inspection;  and  prescribe  repeat 
inspection  intervals.  Test  data  and 
service  experience  are  used  to  support 
the  analysis. 

The  most  important  information  used 
to  develop  a  damage-tolerance-based 
inspection  and  procedure  is  derived 
andytically  or  by  test,  and  the 
inspections  are  intended  to  anticipate 
locations  where  fatigue  cracking  might 
occur.  Therefore,  it  is  inappropriate  to 
change  damage-tolerance-beised 
inspections  and  procedures  solely  on 
service  experience  without  a  significant 
engineering  evaluation  to  confirm  that 
there  are  no  areas  subject  to  fatigue 
cracking  other  than  those  revealed  by 
the  service  experience.  The  engineering 
evaluation  should  include  considering 
the  detailed  design  data  of  the  airplane, 
which  is  under  the  control  of  the 
manufacturer.  For  this  reason,  all 
damage-tolerance-based  inspections  and 
procedures  should  be  developed  under 
the  technical  direction  of  the  type 
certificate  holder  for  that  airplane,  with 
support  from  the  operators  when 
appropriate.  However,  the  FAA  would 
consider  damage-tolerance-based 
inspections  and  procediu«s  submitted 
by  any  applicant  for  approval  if  they  are 
based  on  tests  and  service-supported 
damage-tolerance  evaluations  for  that 
airplane  model. 

The  damage-tolerance-based 
inspections  and  procediu^s  specified  in 
this  proposal  can  be  developed  using 
one  of  the  following  methods: 

(1)  Damage-tolerance-based 
inspections  and  procedures  that  comply 
with  §  25.571,  Amendment  25-45  (43 
FR  46238),  or  that  comply  with  a 
subsequent  amendment  thereto; 

(2)  Damage-tolerance-based 
inspections  and  procedures  that  comply 


with  the  damage-tolerance  provisions 
for  metallic  structure  listed  in  14  CFR 
23.573,  Amendment  23-45  (58  FR 
42163),  or  that  comply  with  a 
subsequent  amendment  thereto; 

(3)  AC  91-56  "Supplemental 
Structural  Inspection  Program  for  Large 
Transport  Category  Airplanes"  dated 
May  6, 1981; 

(4)  Draft  AC  91-MA  "Continued 
Airworthiness  of  Older  Small  Transport 
and  Commuter  Airplanes;  Establishment 
of  Supplemental  Inspection  Programs." 
A  notice  of  availability  for  this  AC  is 
published  concurrentiy  with  this 
proposal;  or 

(5)  Any  other  method  that  the 
Administrator  finds  complies  with  the 
principles  of  damage  tolerance. 

Although  this  proposed  rule  specifies 
dates  by  which  damage-tolerance-based 
inspections  and  procedures  would  be 
required,  the  thresholds  for  these 
inspections  may  occur  much  later. 
While  the  damage-tolerance-based 
inspections  and  procedures  would  need 
to  be  developed  within  the  regulatory 
timeframe  proposed,  the  times  when  the  . 
inspections  would  be  completed  would 
depend  on  the  damage-tolerance 
assessment. 

For  newly  certificated  airplanes, 
damage-tolerance-based  inspections 
necessary  to  prevent  catastrophic  failure 
must  be  included  in  the  Airworthiness 
Limitations  Section  of  the  Instructions 
for  Continued  Airworthiness  required 
by  23.1529  or  25.1529. 

Damage-tolerance-based  inspections 
and  procedures  for  airplanes  certificated 
before  the  amendments  that  require 
damage  tolerance  as  part  of  airplane 
type  design  may  be  approved  through 
an  amended  or  supplemental  type 
certificate.  Such  a  certificate  would 
identify  the  damage-tolerance-based 
inspections  and  procedures  as  an 
airworthiness  limitation  on  the  airplane. 

Damage-tolerance-based  inspections 
and  procedures  for  certain  older 
airplanes  also  may  be  approved  by  a 
Letter  of  Approval  issued  by  the  FAA 
Aircraft  Certification  Office  cognizant  of 
the  type  certificate.  The  Letter  of 
Approval  would  place  an  operational 
requirement  for  the  operator's  affected 
airplanes. 

For  some  airplanes,  the  FAA  has 
approved  major  structural  modifications 
under  a  supplemental  type  certificate 
(STC).  The  original  airplane 
manufactiuer  may  not  have  sufficient 
technical  data  pertinent  to  these 
modifications  to  assist  the  airplane 
operators  in  conducting  a  damage- 
tolerance  assessment  of  the 
modification.  In  these  situations,  the 
FAA  expects  the  operator  to  work  with 
the  STC  holder  and  the  original  airplane 
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manufactiirer  to  develop  damage- 
tolerance-based  inspections  and 
procedures  for  that  modification.  In 
some  instances,  the  operator  may  not  be 
able  to  work  with  the  STC  holder  or 
manufacturer.  These  operators  may  elect 
to  conduct  their  own  damage-tolerance 
assessments.  If  an  operator  elects  to 
develop  damage-tolerance-based 
inspections  and  procedures  in  this 
fashion,  competent  engineering 
personnel,  as  well  as  inspection 
findings  from  the  current  maintenance 
or  inspection  program,  should  be  used 
in  conjunction  with  the  airplane's 
design  data  base  and  model  fleet 
experience.  These  data  should  be 
developed  by  the  original  manufacturer, 
and  the  STC  holder  should  provide  the 
basis  for  the  damage-tolerance-based 
inspections  and  procedures;  however, 
the  operator  also  can  develop  its  own 
data.  FAA-approved  major  structural 
repairs  shoiild  be  analyzed  in  the  same 
manner  as  modifications  accomplished 
under  an  STC.  Such  procedures  ensure 
that  damage-tolerance-based  inspections 
and  procedures  address  each  airplane 
affected  by  this  proposal,  iqcluding  any 
modifications  or  repairs  made  to  the 
basic  airframe. 

The  FAA  is  aware  that  for  some 
currently  operating  airplanes  it  may  be 
difficult  to  develop  damage-tolerance- 
based  inspections  and  procedures.  For 
example,  the  manufacturer  may  have 
gone  out  of  business;  technical  data  may 
not  be  adequate;  the  technical 
knowledge  base  may  no  longer  be  . 
readily  available;  or  the  development  of 
a  damage-tolerance-based  inspections 
and  procediu-es  may  not  be 
economically  viable.  If  any  of  these 
conditions  exist  and  appropriate 
damage-tolerance-based  inspections  and 
procedures  cannot  be  developed  those 
airplanes  would  not  be  eligible  for 
operation  under  part  121. 129,  or  135 
after  the  dates  specified  in  the  proposal. 

Non-damage-tolerance-based  SIPs 
based  on  AC  91-60  have  been  mandated 
by  ADs  on  the  following  airplanes: 
Douglas  DC-3  and  DC-6;  Convair  240, 
340,  440,  580,  and  600  series;  Lockheed 
Electra;  and  the  Fokker  F-27.  Although 
inspections  and  procedures  based  on 
AC  No.  91-60  address  known  service 
difficulties,  they  do  not  anticipate  the 
possibility  of  futiue  fatigue  cracks  that 
could  be  predicted  through  the  use  of 
damage-tolerance  principles.  Some 
inspection  programs  developed  in 
accordance  with  AC  No.  91-60  do  not 
qualify  as  damage-tolerance-based 
inspections  and  procedures  because 
they  are  either  based  solely  on  service 
experience  or  they  may  combine  partial 
damage-tolerance  assessments  with 
service  experience.  For  these  reasons. 


the  proposed  rule  would  not  allow 
continued  use  of  inspection  programs 
based  on  AC  No.  91--60  alone.  Instead, 
it  proposes  to  require  damage-tolerance- 
based  inspections  and  procedures  to 
supplement  or  replace  existing 
inspection  programs  based  on  AC  No. 
91-60  no  later  than  December  20,  2010. 

Designated  Airworthiness 
Representatives  (DAR) 

Section  44717  of  49  U.S.C.  allows  the 
Administrator  to  delegate  the  aging 
aircraft  records  reviews  and  inspections 
to  properly  qualified  private  persons  as 
provided  under  49  U.S.C.  44701(a)(2)(B) 
and  (C).  The  FAA  normally  delegates 
similar  authority  to  individuals  imder 
49  U.S.C.  44702(d).  Those  delegations 
are  contained  in  part  183.  Because  of  the 
large  number  of  airplanes  (over  3,000) 
that  would  have  to  be  inspected  in  a 
short  period  of  time  (5  years)  and  an 
anticipated  growth  of  the  aging  fleet,  the 
FAA  proposes  to  permit  such  records 
reviews  and  inspections  to  be 
accomplished  by  a  DAR  authorized 
under  part  183. 

This  proposal  would  revise  current 
§  183.33  to  permit  DARs  to  conduct  the 
reviews  and  inspections  necessary  to 
determine  the  continued  effectiveness  of 
airworthiness  certificates,  including  the 
proposed  reviews  and  inspections.  The 
FAA  would  issue  guidelines  to  its 
aviation  safety  inspectors  and  DARs  on 
how  to  monitor  and  conduct  records 
reviews  and  inspections  in  compliance 
with  this  proposed  rule. 

Proposed  Appendixes 

The  proposed  appendixes  list  the 
FAA-established  design-life  goals  of 
several  airplane  types  that  are 
commonly  used  in  scheduled  service  to 
assist  in  implementing  this  proposal. 

For  airplane  models  listed  in  the 
proposed  appendix  to  part  121  and  for 
airplane  models  initially  certificated  to 
carry  10  or  more  passengers  located  in 
the  proposed  appendix  to  part  129  and 
the  proposed  appendix  to  part  135,  the 
proposal  could  effectively  delay  the 
implementation  date  of  damage- 
tolerance-based  inspections  and 
procediu-es  for  these  aircraft  from  4 
years  after  the  effective  date  of  the  rule 
to  the  time  the  aircraft  reaches  its 
design-life  goal. 

However,  for  airplane  models  initially 
certificated  to  carry  nine  or  fewer 
passengers  listed  in  the  proposed 
appendixes  to  part  129  and  part  135,  the 
proposal  requires  damage-tolerance- 
based  inspections  and  procedures 
sooner  than  December  20,  2010. 

The  airplane  models  with  10  or  more 
passenger  seats  listed  in  the  proposed 
appendixes  have  been  certificated  with 


limits  on  either  the  structure  or  the 
maintenance  program,  or  they  have  had 
subsequent  structural  analysis  and 
testing.  These  limits  are  considered 
adequate  to  ensure  the  safety  of  these 
airplanes  until  they  reach  the  listed 
design-life  goal. 

Early  small  airplane  regulations  did 
not  consider  fatigue  imtil  1956,  and 
then  only  on  pressurized  fuselages. 
With  the  exception  of  the  Fairchild 
Model  SA227-TT,  the  passenger 
airplanes  with  nine  or  fewer  seats 
included  in  the  proposed  appendixes  to 
part  129  and  part  135  were  initially 
certificated  in  the  United  States  without 
any  consideration  being  given  to  wing 
or  empennage  fatigue.  However,  the 
airworthiness  authorities  of  the  United 
Kingdom  and  Australia  required  fatigue 
evaluation  on  these  airplanes  before 
allowing  operation  in  their  countries. 
The  airplane  models  listed  inihe 
proposed  appendixes  have  been  used 
consistently  in  scheduled  commuter 
service  in  the  United  States  for  the  past 
several  years,  and  many  of  the  highest- 
time  airplanes  have  accumulated  a 
nimiber  of  flight  houirs  approaching  or 
exceeding  the  limits  set  by  the 
airworthiness  authorities  of  these  other 
countries. 

Most  airplanes  with  a  capacity  for 
nine  or  fewer  passengers  were  not  listed 
in  the  appendixes  because  these 
airplanes  are  not  commonly  used  in 
U.S.  commuter  operations  and  tend  to 
have  lower  fleet  times.  Most  were 
designed  with  sufficiently  low  stresses 
to  allow  them  to  operate  safely  vnthout 
the  need  for  damage-tolerance-based 
inspections  and  procedures  before 
December  20,  2010. 

However,  if  at  a  later  date  the  FAA 
learns  of  specific  airplanes  with  nine  or 
fewer  passenger  seats  commonly  being 
used  in  conunuter  service  with  flight 
hovirs  approaching  or  exceeding  the 
limits  set  by  the  airworthiness 
authorities  of  other  countries,  the  FAA 
will  consider  future  rulemaking  to  add 
those  models  to  the  proposed 
appendixes. 

A  description  of  the  airplanes  in  the 
proposed  appendixes  and  their 
associated  design-life  goals  are  listed 
below.  The  FAA  has  reviewed  the 
assessments  that  resulted  in  the  life 
limit  requirements  described  below,  and 
has  determined  that  those  requirements 
appropriately,  if  not  conservatively, 
reflect  the  times  in  the  aircraft's  service 
lives  when  significant  maintenance 
must  be  performed  on  the  critical 
structures  to  maintain  the  level  of  safety 
required  for  air  transportation. 
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Beech  99  (All  Models) 

The  Beech  99  is  an  iinpressurized,  17- 
seat  airplane  configured  for  15 
passenger  seats  and  2  pilot  seats.  The 
Beech  99  initially  was  certificated  in 
1968  under  part  23,  Amendment  No.  3, 
and  is  listed  on  type  certificate  data 
sheet  (TODS)  A14CE.  Special  conditions 
were  imposed  on  the  Beech  99  to 
require  fatigue  validation  testing  of  the 
wing  and  cany-through  structure.  In 
1990,  Beech  Aircraft  Company  issued 
Mandatory  Service  Bulletin  No.  2297  to 
require  replacement  of  the  entire 
outboard  wing  and  the  entire  wing 
'  center  section  after  46,000  hours.  This 
retirement  time  is  based  on  full-scale 
fatigue  testing. 

Beech  1 900  (All  Models) 

The  Beech  1900, 1900C,  and  1900D 
are  pressurized,  21-seat  airplanes- 
configiired  for  19  passenger  seats  and  2 
pilot  seats.  The  1900  and  1900C  were 
initially  certificated  under  Special 
Federal  Aviation  Regulation  (SFAR)  No. 
41  in  1983,  and  the  Beech  1900D  was 
initially  certificated  in  the  commuter 
category  in  1991.  All  models  are  listed 
on  TCDS  A24CE.  All  three  models  have 
certified  life  Hmits  of  45,000  hours  for 
the  empennage  listed  in  the 
Airworthiness  Limitations  sections  of 
their  maintenance  manuals. 

Beech  300,  300LW.  B300.  and  B300C 

The  Beech  300,  300LW,  B300,  and 
B300C  are  15-seat  airplanes  configured 
for  13  passenger  seats  and  2  pilot  seats. 
The  Beech  300  and  300LW  were 
initially  certificated  under  SFAR  No.  41 
in  1988,  and  the  Beech  B300  and  B300C 
were  initially  certificated  in  the 
commuter  category  in  1989.  All  models 
are  listed  on  TCDS  A24CE.  All  four 
models  have  certified  30,000-hour  life 
limits  for  the  empennage  listed  in  the 
Airworthiness  Limitations  sections  of 
their  maintenance  manuals. 

BAe  Jetstream  Models  3101  and  3201 

The  BAe  Jetstream  3101  and  3201  are 
pressurized,  21-seat  airplanes 
configured  for  19  passenger  seats  and  2 
pilot  seats.  The  Jetstream  3101  was 
initially  certificated  under  SFAR  No.  41 
in  1982  and  is  listed  on  TCDS  A21EU. 
The  Jetstream  3201  was  initially 
certificated  in  the  commuter  category  in 
1988  and  is  fisted  on  TCDS  A56EU. 
Both  airplanes  have  certified  life  limits 
of  30,000  landings  for  the  wing  and 
empennage  fisted  in  the  Airworthiness 
Limitations  sections  of  their 
maintenance  manuals.  For  flights  of  1 
hour  in  length,  this  equates  to  a  30,000- 
hour  limit. 


Cessna  402 

The  Cessna  402  is  a  small, 
unpressurized,  10-seat  airplane 
configvu^d  for  8  passenger  seats  and  2 
pilot  seats.  The  Cessna  402  was  initially 
certificated  in  1956,  the  Cessna  402A 
and  402B  in  1969.  and  the  Cessna  402C 
in  1978.  They  are  fisted  on  TCDS  A7CE 
and  were  certificated  in  the  United 
States  without  fatigue  requirements.  The 
402,  402 A,  and  402B  are  subjected  to 
AD  No.  79-10-15,  which  mandates  a 
400-hour  repetitive  inspection  for 
fatigue  cracks  on  critical  components  of 
the  wing  structure.  The  proposed 
appendixes  list  a  design-life  goal  of 
12,000  hours  for  these  aircraft,  based  on 
recent  Cessna  Aircraft  Company 
calculations.  The  appendix  lists  a 
design-life  goal  of  7,700  hours  for  the 
Cessna  402C,  based  on  fatigue  Umits  set 
on  the  wing  structure  by  the 
Airworthiness  Authorities  of  Australia 
and  the  United  Kingdom. 

De  HavUland  DHC-6  (all  models) 

The  de  Havilland  DHC-6  is  an 
unpressiuized,  24-seat  airplane 
configured  for  22  passenger  seats  and  2 
pilot  seats.  The  DHC-6  was  initially 
certificated  in  1966  under  Civil  Air 
Regulation  (CAR)  3,  Amendment  No.  8, 
and  in  1969  under  SFAR  No.  23,  and  is 
listed  on  TCDS  A9EA.  Transport 
Canada,  designated  as  the  airworthiness 
authority  of  tiie  coimtry  of  design  by 
ICAO  for  the  continued  airworthiness  of 
the  DHC-6,  issued  an  AD  that  is 
mandatory  in  Canada  and  imposes 
service  life  limits  on  the  airplanes  listed 
in  the  de  Havilland  Structural 
Components  Service  Life  Limits 
Manual,  PSM  1-6-11,  Revision  4,  dated 
May  31, 1996.  This  Canadian  AD,  issued 
in  September  1996.  mandates  the 
retirement  of  the  airplane  at  66,000 
hours. 

Domier  DO-228  (all  models) 

The  Domier  DO-228  is  an 
unpressurized,  21-seat  airplane 
configured  for  19  passenger  seats  and  2 
pilot  seats.  The  DO-228-100  and  DO- 
228-200  were  initially  certificated  in 
1984,  the  DO-228-101  and  DO-228-201 
in  1985,  and  the  DC)-228-202  in  1986 
imder  part  23,  Amendment  No.  23,  and 
SFAR  No.  41C.  The  DO-228-212  was 
certificated  in  the  commuter  category  in 
1990.  All  are  listed  on  TCDS  A16EU. 
The  Airplane  Maintenance  Manual  for 
the  DO-228-100/-101  and  DO-228- 
200/-201/-202/-212  includes 
Airworthiness  Limitation  section  05- 
05-00,  which  specifies  mandatory 
airplane  replacement  times.  The  DO- 
228-100  and  DO-228-200  have  a 
&tigue  life  of  42,800  hours;  the  DO- 


228-101  and  DO-228-201  have  a 
fatigue  life  of  32,800  hours;  and  the  DO- 
228-202  has  a  fatigue  life  of  29,600 
hours.  The  fatigue  life  for  the  DO-228- 
212  is  26,400  hours  for  all  serial 
numbers  except  155,  and  serial  numbers 
191  and  higher;  and  42,800  hours  for 
serial  number  155  and  serial  nimibers 
191  and  higher. 

EmbraerEMB-110 

The  Embraer  EMB-110  is  a 
pressurized,  21-seat  airplane  configured 
for  19  passenger  seats  and  2  pilot  seats. 
The  EMB-110  was  initially  certificated 
under  SFAR  No.  4lA  in  1978  and  is 
fisted  on  TCDS  A21SO.  The  EMB-110 
was  initially  certificated  with  a  30,000- 
hour  life  limit  on  the  wing  and  carry- 
through  structure.  This  limit  is  listed  in 
Note  3  of  TCDS  A2 ISO. 

Fairchild  Metro  SA227 

The  Fairchild  Metro  SA227  series 
includes  the  SA227-AT,  -TT,  -AC, 
-BC,  -PC.  -CC.  and  -DD  airplanes.  The 
SA227-AT  is  a  16-seat  airplane 
configured  for  14  passenger  seats  and  2 
pilot  seats.  It  was  initially  certificated 
under  SFAR  No.  4lC  in  1981.  The 
SA227-TT  is  an  11-seat  airplane 
configured  for  9  passenger  seats  and  2 
pilot  seats.  It  was  initially  certificated 
under  SFAR  No.  4lB  in  1981.  Botii 
models  are  listed  on  TCDS  A5SW  and 
have  35.000-hour  certified  life  limits  on 
their  empennages. 

The  SA227-AC.  -BC.  and  -PC  are 
pressurized,  22-seat  airplanes 
configured  for  20  passenger  seats  and  2 
pilot  seats.  They  were  initially 
certificated  under  SFAR  No.  4lC  in 
1981, 1989,  and  1985,  respectively.  All 
three  models  are  listed  on  TCDS  AsSW 
and  have  a  35,000-hour  certified 
empennage  life. 

The  SA227-CC  and  -DC  are 
pressurized,  21-seat  airplanes 
configured  for  19  passenger  seats  and  2 
pilot  seats.  They  were  initially 
certificated  in  the  commuter  category  of 
part  23  in  1990.  Both  models  are  fisted 
on  TCDS  A18SW  and  have  35,000-hour 
certified  empennage  fife  limits. 

Fairchild  Metro  SA226-TC 

The  SA226-TC  is  a  pressurized,  22- 
seat  airplane  configured  for  20 
passenger  seats  and  2  pilot  seats.  It  was 
initially  certificated  under  part  23, 
Amendment  No.  6,  in  1970.  and  later 
certificated  under  SFAR  No.  4lC  in 
1982.  It  is  fisted  on  TCDS  A8SW  and 
has  a  35,000-hour  certified  empennage 
life  limit. 
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Pilatus  Britten-Norman  BN-2A  MKUI 
(all  models) 

The  Pilatus  Britten-Norman  BN-2A 
MK  III  Trislander  is  an  unpressurized, 
18-seat  airplane  configured  for  16 
passenger  seats  and  2  pilot  seats.  The 
BN-2A  MK  in  was  initially  certificated 
in  1971  under  part  23,  Amendment  No. 
8,  and  is  listed  on  TCDS  A29EU.  The 
wing  is  limited  to  23,900  hours  at  initial 
certification,  assuming  one  landing  per 
flight  hour.  For  shorter  flights,  the  wing 
is  limited  to  20,480  hours,  This  notice 
proposes  the  more  conservative  niunber. 

Piper  Navajo  and  PA-31  Series 

The  Piper  Navajo  and  PA-31  series 
airplanes  are  7-  to  11-seat  airplanes  with 
seating  configurations  of  5  to  9 
passenger  seats  and  2  pilot  seats.  Those 
airplanes  listed  in  the  appendixes  are 
capable  of  carrying  six  or  more 
passenger  seats  and  have  been  used  in 
commuter  service  in  significant 
numbers  for  several  years.  There  are 
pressurized  and  unpressurized  versions 
and  models  powered  by  piston  or  by 
turbopropeller  engines.  The 
unpressurized  versions  are  listed  on 
TCDS  A20SO,  and  the  pressurized 
versions  are  listed  on  TCDS  A8EA.  The 
unpressurized  versions  were  certificated 
in  the  United  States  under  older 
regulations  that  did  not  require  fatigue 
substantiation,  and  the  pressurized 
versions  have  no  fatigue  certification  of 
the  wing  structure  and  no  fatigue  limits 
on  the  pressurized  cabin. 

The  Civil  Airworthiness  Authorities 
(CAA)  of  Australia  and  the  United 
Kingdom  required  fatigue  substantiation 
of  these  airplanes  as  a  condition  for 
their  initial  certification.  The  design-life 
goals  listed  in  the  appendixes  represent 
limits  certified  by  the  Australicui  CAA. 
The  limits  for  unpressurized  models  are 
based  on  the  fatigue  limits  of  the  wing 
spar  lower  cap,  and  the  limits  for  the 
pressiuized  models  are  based  on  the 
pressurized  cabin. 

Short  Brothers  SD3-30 

The  Short  Brothers  SD3-30  is  a  32- 
seat  airplane  configured  for  30 
passenger  seats  and  2  pilot  seats.  The 
SD3-30  was  certificated  in  the  United 
States  in  1976  under  part  25, 
Amendment  No.  30.  The  manufacturer 
has  limited  the  maintenance  program  to 
57,600-night  hours  contingent  on  the 
successful  completion  of  a  mid-life 
inspection  at  28,800  hours,  as  defined  in 
the  airplane  maintenance  manual. 

Short  Brothers  SD3-60 

The  Short  Brothers  SD3-60  is  a  41- 
seat  airplane  configured  for  39 
passenger  seats  and  2  pilot  seats.  The 
SD3-30  was  certificated  in  the  United 


States  in  1982  under  a  United  Kingdom 
certification  basis  that  is  equivalent  to 
part  25,  Amendment  No.  34.  The 
manufacturer  has  limited  the 
maintenance  program  to  28,800  hours, 
as  defined  in  the  airplane  maintenance 
manual. 

Short  Brothers  SD3~Sherpa 

The  Short  Brothers  SD3-Sherpa  is  a 
32-seat  airplane  configured  for  30 
passenger  seats  and  2  pilot  seats.  The 
SD3-30  was  certificated  in  the  United 
States  in  1990  under  a  United  Kingdom 
certification  basis  and  to  the  additional 
validation  requirements  of  part  25, 
Amendment  No.  35.  The  manufacturer 
has  limited  the  maintenance  program  to 
40,000  hours,  as  defined  in  the  airplane 
maintenance  manual. 

Related  Activity 

Concurrent  with  this  proposal,  the 
FAA  is  issuing  two  Notices  of 
Availability  of  AGs.  The  first,  AC  No. 
91-MA,  "Continued  Airworthiness  of 
Older  Small  Transport  and  Commuter 
Airplanes;  Establishment  of 
Supplemental  Inspection  Programs," 
provides  an  acceptable  means,  but  not 
the  only  means,  to  comply  with  the 
proposed  damage-tolerance-based 
inspections  and  procedures.  The 
second,  AC  No.  120-XX,  "Aging 
Airplane  Records  Reviews  and 
Inspections,"  provides  guidance 
regarding  how  an  operator  complies 
with  this  proposal. 

There  are  other  initiatives  being 
considered  by  the  FAA  to  address  Aging 
Aircraft  issues.  The  FAA  has  received  a 
reconmiendation  bom.  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  on  rulemaking  in  the  area  of 
repair  assessment  of  pressurized 
fuselages.  The  proposal  would  require  a 
repair  assessment  for  the  pressurized 
fuselages  of  Airbus  A300;  Boeing  707/ 
720,  727.  737,  and  747;  Douglas  DC-8, 
DC-9/MD-80,  and  DC-10;  British 
Aerospace  BAC  1-11;  Fokker  F-28;  and 
Lockheed  LlO-11  airplanes.  The 
recommendation  currently  is  being 
reviewed  within  the  FAA,  and 
publication  of  an  NPRM  is  anticipated 
in  the  near  future. 

In  addition,  the  FAA  has  found  that 
some  operators  do  not  have  a 
programmatic  approach  in  place  to 
appropriately  address  airplane 
corrosion.  A  rulemaking  effort  is  being 
considered  that  would  require 
development  and  implementation  of  a 
corrosion  prevention  and  control 
program  for  all  airplanes  used  in  air 
transportation.  The  FAA  anticipates 
publication  of  rulemaking  on  this 
subject  in  1998. 


On  December  20, 1995,  the  FAA 
issued  the  final  rule,  "Commuter 
Operations  and  General  Certification 
and  Operations  Requirements"  (60  FR 
65832),  also  known  as  the  "Commuter 
Rule,"  to  address  commuter  air 
operations  in  the  United  States.  That 
rulemaking  requires  that  all  airplanes 
used  in  scheduled  passenger  service 
capable  of  carrying  10  or  more 
passengers  meet  specific  performance 
requirements  by  December  20,  2010.  For 
some  older  airplanes,  significant 
modifications  would  be  necessary  to 
meet  those  new  requirements.  That 
rulemaking  provided  an  extended 
compliance  date  to  give  operators  time 
to  decide  whether  to  retrofit  those 
airplanes  or  phase  them  out  of 
scheduled  service.  Because 
development  of  damage-tolerance-based 
inspections  and  procedures  may  be 
difficult  for  some  airplanes  ciurently 
operating  in  scheduled  service,  the  FAA 
is  proposing  December  20,  2010,  as  a 
compliance  date  for  this  rulemaking. 

Section-by-Section  Analysis 

Section  119.3 

This  section  would  be  revised  to 
include  the  definition  of  "years  in 
service." 

Section  121.368 

Proposed  paragraph  (a)  specifies  that 
the  Administrator  will  conduct  the 
records  reviews  and  inspections  as 
necessary  to  decide  whether  an  airplane 
is  in  safe  condition  and  maintained 
properly  for  operation  in  air 
transportation. 

Proposed  paragraph  (b)  would 
prohibit  a  certificate  holder  from 
operating  an  airplane  after  a  date 
specified  in  the  section  unless  the 
Administrator  has  completed  the  aging 
aircraft  records  review  and  inspection. 

Proposed  paragraph  (b)  also  would  set 
forth  the  times  by  which  a  certificate 
holder  must  ensure  its  airplanes  aire 
inspected.  Aging  airplanes  are  divided 
into  three  categories  for  these 
inspections  to  ensure  that  the  oldest 
aircraft  are  inspected  first.  For  those 
airplanes  that  will  have  exceeded  24 
years  in  service,  the  first  records  review 
and  inspection  would  be  required  no 
later  than  3  years  aftw  the  effective  date 
of  the  proposed  rule.  For  those  airplanes 
exceeding  14  but  not  24  years  in  service 
at  the  time  the  proposed  rule  becomes 
effective,  the  first  records  review  and 
inspection  would  be  required  no  later 
than  5  years  after  the  effective  date  of 
the  proposed  rule.  Finally,  airplanes 
that  will  exceed  14  years  in  service 
subsequent  to  the  proposed  rule's 
effective  date  would  be  required  to 
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undergo  the  first  records  review  and 
inspection  no  later  than  5  years  after 
their  14th  year  in  service.  All  aging 
airplane  records  reviews  and 
inspections  specified  in  this  section 
would  need  to  be  repeated  at  intervals 
not  to  exceed  5  years. 

Proposed  paragraph  (c)  would  permit 
the  Administrator  to  approve  90-day 
extensions  on  the  thresholds  and  repeat 
intervals  of  aging  aircraft  records 
reviews  and  inspections  to 
accommodate  unforeseen  scheduling 
conflicts. 

Proposed  paragraph  (d)  would  require 
a  certificate  holder  to  make  an  affected 
airplane  and  certain  associated  records 
available  for  review  and  inspection. 

Proposed  paragraph  (e)  would  require 
a  certificate  holder  to  notify  the 
Administrator  at  least  60  days  before  the 
airplane  and  its  associated  records 
would  be  made  available  for  review  and 
inspection. 

Section  121.370a 

Proposed  paragraph  (a)  would  require 
certificate  holders  to  ensiue  that,  subject 
to  certain  limited  exceptions,  the 
maintenance  programs  for  airplanes 
operating  under  part  121  include 
damage-tolerance-based  inspections  and 
procedures  within  4  years  after  the 
effective  date  of  the  rule. 

Proposed  paragraph  (b)  would  permit 
operators  of  airplanes  listed  in  appendix 
M  to  part  121  to  operate  these  airplanes 
without  non-damage-tolerance-based 
inspections  and  procedures  in  their 
maintenance  programs  imtil  reaching  a 
design-life  goal  specified  in  the 
appendix,  or  4  years  after  the  effective 
date  of  the  rule,  whichever  occurs  later. 
However,  no  aircraft  may  operate 
without  damage-tolerance-based 
inspections  and  procedures  after 
December  20,  2010. 

Proposed  paragraph  (c)  would  permit 
operators  of  airplanes  that  have  non- 
damage-tolerance-based  inspections  and 
procedures  already  mandated  by  ADs  to 
continue  to  operate  those  airplanes  until 
December  20,  2010.  After  that  date,  the 
operator  must  have  damage-tolerance- 
based  inspections  and  procedures  as 
part  of  their  maintenance  programs  to  be 
eligible  to  operate  those  airplanes  under 
part  121. 

Part  121,  Appendix  N 

This  appendix  lists  the  airplanes  and 
the  design-life  goals  that  are  referenced 
in  proposed  §  121.370a. 

Section  129.1 

Paragraph  (a)  would  update  the 
reference  to  section  402  of  the  repealed 
and  recodified  FAA  Act  of  1958. 


Paragraph  (b)  would  clarify  that 
proposed  §§  129.16  and  129.20  also 
apply  to  operations  of  U.S.-registered 
aircraft  operated  solely  outside  the 
United  States. 

Section  129.16 

This  proposed  section  is  similar  to 
proposed  §  121.370a. 

Proposed  paragraph  (a)  would  require 
foreign  air  carriers  or  foreign  persons 
who  operate  U.S.-registered  multiengine 
airplanes  that  were  initially  type 
certificated  with  10  or  more  passenger 
seats  to  include  damage-tolerance-based 
inspections  and  procedures  in  their 
maintenance  programs  within  4  years  of 
the  effective  date  of  the  proposed  rule. 

Proposed  paragraph  (b)  would  require 
foreign  air  carriers  or  foreign  persons 
who  operate  U.S.-registered  multiengine 
airplanes  that  were  initially  type 
certificated  with  nine  or  fewer 
passenger  seats  to  include  damage- 
tolerance-based  inspections  and 
procedures  in  their  maintenance 
programs  before  December  20,  2010. 

Proposed  paragraph  (c)  would  permit 
foreign  air  carriers  or  foreign  persons  to 
operate  U.S.-registered  airplanes  of  the 
t3^e  listed  in  appendix  B  to  part  129 
without  damage-tolerance-based 
inspections  and  procedures  in  their 
maintenance  programs  until  reaching  a 
design-life  goal  specified  in  the 
appendix,  or  4  years  after  the  effective 
date  of  the  proposed  rule,  whichever 
occurs  later.  However,  no  airplane  may 
be  operated  without  damage-tolerance- 
based  inspections  and  procedures  after 
December  20,  2010. 

Proposed  paragraph  (d)  would  permit 
foreign  air  carriers  or  foreign  persons  to 
operate  U.S.-registered  airplanes  that 
have  non-damage-tolerance-based 
inspections  and  procedures  already 
mandated  by  ADs  to  continue  to  operate 
those  airplanes  until  December  20, 
2010.  After  that  date,  the  operator  must 
have  damage-tolerance-based 
inspections  and  procedures  as  part  of 
their  maintenance  programs  to  be 
eligible  to  operate  Uiose  airplanes  under 
part  129. 

Section  129.33 

This  proposed  section  is  similar  to 
proposed  §  121.368. 

Proposed  paragraph  (a)  specifies  that 
the  Administrator  will  conduct  the 
records  reviews  and  inspections  as 
necessary  to  decide  whether  an  airplane 
is  in  safe  condition  and  maintained 
properly  for  operation  in  air 
transportation. 

Proposed  paragraph  (b)  woidd 
prohibit  a  foreign  air  carrier  or  foreign 
person  fi-om  operating  a  U.S.-registered 
airplane  after  a  date  specified  in  the 


section  unless  the  Administrator  has 
completed  the  aging  aircraft  records 
review  and  inspection. 

Proposed  paragraph  (b)  also  would  set 
forth  the  times  by  which  a  foreign  air 
carrier  or  foreign  person  must  ensure  its 
U.S.-registered  multiengine  airplanes 
are  inspected.  Aging  airplanes  are 
divided  into  three  categories  for  these 
inspections  to  ensure  that  the  oldest 
airplanes  are  inspected  first.  For  those 
airplanes  that  will  have  exceeded  24 
years  in  service,  the  first  records  review 
and  inspection  would  be  required  no 
later  than  3  years  after  the  effective  date 
of  the  proposed  rule.  For  those  airplanes 
exceeding  14  but  not  24  years  in  service 
at  the  time  the  proposed  rule  becomes 
effective,  the  first  records  review  and 
inspection  would  be  required  no  later 
than  5  years  after  the  effective  date  of 
the  proposed  rule.  Finally,  airplanes 
that  will  exceed  14  years  in  service 
subsequent  to  the  proposed  rule's 
effective  date  would  be  required  to 
undergo  the  first  records  review  and 
inspection  no  later  than  5  years  after  the 
14th  year  in  service.  All  aging  airplanes 
records  reviews  and  inspections 
specified  in  this  section  would  need  to 
bie  repeated  at  intervals  not  to  exceed  5 
years. 

Proposed  paragraph  (c)  would  permit 
the  Administrator  to  approve  90-day 
extensions  on  the  thresholds  and  repeat 
intervals  of  aging  airplane  records 
review  and  inspection  to  accommodate 
unforeseen  scheduling  conflicts. 

Proposed  paragraph  (d)  would  require 
a  foreign  air  carrier  or  foreign  person  to 
make  an  affected  airplane  and  certain 
associated  records  available  for  review 
and  inspection. 

Proposed  paragraph  (e)  would  require 
a  foreign  air  carrier  or  foreign  person  to 
notify  the  Administrator  at  least  60  days 
before  the  airplane  and  its  associated 
records  would  be  made  available  for 
review  and  inspection. 

Part  129,  Appendix  B 

This  appendix  would  list  the 
airplanes  and  the  design-life  goals  that 
are  referenced  in  proposed  §  129.16. 

Siection  135.168 

This  proposed  section  is  similar  to 
proposed  §§  121.370a  and  129.16. 

Proposed  paragraph  (a)  would  require 
operators  of  multiengine  airplanes 
operating  in  scheduled  service  that  were 
initially  type  certificated  with  10  or 
more  passenger  seats  to  include  damage- 
tolerance-based  inspections  and 
procedures  in  their  inspection  programs 
within  4  years  of  the  effective  date  of 
the  proposed  rule. 

Proposed  paragraph  (b)  would  require 
operators  of  multiengine  airplanes  in 
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scheduled  service  that  were  initially 
type  certificated  with  nine  or  fewer 
passenger  seats  to  include  damage- 
tolerance-based  inspections  and 
procedures  in  their  inspection  programs 
before  December  20,  2010. 

Proposed  paragraph  (c)  would  permit 
operators  of  airplanes  listed  in  appendix 
F  to  part  135  to  operate  these  airplanes 
in  scheduled  service  without  damage- 
tolerance-based  inspections  and 
procedures  in  their  inspection  programs 
imtil  reaching  a  design-life  goal 
specified  in  the  appendix,  or  4  years 
after  the  effective  date  of  the  proposed 
rule,  whichever  occurs  later.  However, 
no  airplane  may  be  operated  without 
damage-tolerance-based  inspections  and 
procedures  after  December  20,  2010. 

Proposed  paragraph  (d)  would  permit 
operators  of  airplanes  that  have  non- 
damage-tolerance-based  inspections  and 
procedures  already  mandated  by  ADs  to 
continue  to  operate  those  airplanes  until 
December  20,  2010.  After  that  date,  the 
operator  must  have  damage-tolerance- 
based  inspections  and  procedures  as 
part  of  their  inspection  programs  to  be 
eligible  to  operate  those  airplanes  under 
part  135. 

Section  135.422 

The  proposed  section  is  similar  to 
proposed  §§  121.368  and  129.20. 

Proposed  paragraph  (a)  specifies  that 
the  Administrator  will  conduct  the 
records  reviews  and  inspections  as 
necessary  to  decide  whether  an  airplane 
is  in  safe  condition  and  maintained 
properly  for  operation  in  air 
transportation. 

Proposed  paragraph  (b)  would 
prohibit  a  certificate  holder  from 
operating  a  multiengine  airplane  in 
scheduled  operations  after  a  date 
specified  in  the  section  unless  the 
Administrator  has  completed  the  aging 
airplane  records  reviews  and 
inspections. 

Proposed  paragraph  (b)  also  would  set 
forth  the  times  by  which  a  certificate 
holder  must  ensure  its  airplanes  are 
inspected.  Aging  airplanes  are  divided 
into  three  categories  for  these 
inspections  to  ensure  that  the  oldest 
aircraft  are  inspected  first.  For  those 
airplanes  that  will  have  exceeded  24 
years  in  service,  the  first  records  review 
and  inspection  would  be  required  no 
later  than  3  years  after  the  effective  date 
of  the  proposed  rule.  For  those  airplanes 
exceeding  14  but  not  24  years  in  service 
at  the  time  the  proposed  rule  becomes 
effective,  the  first  records  review  and 
inspection  would  be  required  no  later 
than  5  years  after  the  effective  date  of 
the  proposed  rule.  Finally,  airplanes 
that  will  exceed  14  years  in  service 
subsequent  to  the  proposed  rule's 


effective  date  would  be  required  to 
undergo  the  first  records  review  and 
inspection  no  later  than  5  years  after 
their  14th  year  in  service.  All  aging 
airplane  records  reviews  and 
inspections  specified  in  this  section 
would  need  to  be  repeated  at  intervals 
not  to  exceed  5  years. 

Proposed  paragraph  (c)  would  permit 
the  Administrator  to  approve  90-day 
extensions  on  the  threshold  and  repeat 
intervals  of  the  aging  airplane  records 
reviews  and  inspections  to 
accommodate  unforeseen  scheduling 
conflicts. 

Proposed  paragraph  (d)  would  require 
a  certificate  holder  to  make  an  affected 
airplane  and  certain  associated  records 
available  for  review  and  inspection. 

Proposed  paragraph  (e)  would  require 
a  certificate  holder  to  notify  the 
Administrator  at  least  60  days  before  the 
airplane  and  its  associated  records 
would  be  made  available  for  review  and 
inspection. 

Part  135,  Appendix  G 

This  appendix  lists  the  airplanes  and 
the  design-life  goals  that  are  referenced 
in  proposed  §  135.168. 

Section  183.33 

Paragraph  (a)  woidd  expand  the 
authority  of  DARs  to  permit  them  to 
make  findings  necessary  to  determine 
the  continuing  effectiveness  of 
airworthiness  certificates  by  conducting 
the  record  reviews  and  inspections 
required  by  proposed  §§  121.368, 
129.20,  and  135.422. 

Paperwork  .Reduction  Act 

This  proposal  contains  information 
collections  that  are  subject  to  review  by 
OMB  imder  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13).  This  tide, 
description,  and  respondent  description 
of  the  annual  burden  are  shown  below. 

Title:  Aging  Aircraft  Safety. 

Description:  The  FAA  proposes  to 
require  all  airplanes  operated  under  part 
121,  all  U.S.-registered  multiengine 
airplanes  operated  under  part  129,  and 
all  multiengine  airplanes  used  in 
schedided  operations  under  part  135  to 
undergo  records  reviews  and 
inspections  by  the  Administrator  after 
their  14th  year  in  service  to  ensure  that 
the  maintenance  of  these  airplanes'  age- 
sensitive  parts  and  components  has 
been  adequate  and  timely.  The  FAA  also 
proposes  to  permit  certain 
representatives  of  the  Administrator  to 
conduct  these  inspections.  The 
proposed  nUe  also  would  prohibit 
operation  of  these  airplanes  after 
specified  deadlines  unless  damage- 
tolerance-based  inspections  and 


procedures  are  included  in  the 
maintenance  or  inspection  program. 

This  proposal  represents  a  critical 
step  toward  compliance  with  the  AASA 
of  1991.  It  would  pnsure  the  continuing 
airworthiness  of  the  preponderance  of 
aging  airplanes  operating  in  air 
transportation  by:  (1)  Mandating  aging 
aircraft  records  reviews  and  inspections 
for  all  of  the  airplanes  described  above, 
and  (2)  applying  modem  damage- 
tolerance  analyses  and  inspection 
techniques  to  older  airplane  structures 
that  were  certificated  before  such 
techniques  were  available. 

Description  of  Respondents: 
Businesses  or  other  for-profit 
organizations. 

This  proposal  would  constitute  a 
recordkeeping  burden  for  part  135 
operators.  Airframe  flight  cycles  are  not 
currently  required  to  be  collected  by 
operators  of  small  aircraft  under  part 
135.  This  proposal  would  require  the 
operator  to  record  and  maintain  flight 
cycle  information  on  their  aircraft.  This 
information  is  necessary  to  allow  the 
FAA  and  the  operator  to  accurately 
assess  the  fatigue  condition  of  the 
airplane.  Under  part  135,  a  total  of  209 
airplanes  would  be  affected.  It  is 
estimated  that  the  reporting  and 
recordkeeping  requirements  would  take 
30  minutes  per  airplane,  per  month,  at 
an  estimated  cost  of  $20.00  per  hour. 
The  estimate  of  the  total  annual 
reporting  and  recordkeeping  burden 
would  be  $25,080.00. 

The  agency  solicits  public  comment 
on  the  information  collection 
requirements  to:  (1)  Evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
acciiracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  minimize  the  biirden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  requirement  by  August  2, 
1999,  and  should  direct  tiiem  to  the 
address  listed  in  the  ADDRESSES  section 
of  this  document. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  burden  associated  with 
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this  proposal  has  been  submitted  to 
0MB  for  review.  The  FAA  will  publish 
a  notice  in  the  Federal  Register 
notifying  the  public  of  the  approval 
numbers  and  expiration  date. 

Regulatory  Evaluation  Summary 

Changes  to  federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs 
Federal  agencies  to  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regiolatory  changes 
on  small  entities.  Finally,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regidatory  changes  on  international 
trade.  In  conducting  these  assessments, 
the  FAA  has  determined  that  this 
proposed  rule:  (1)  Would  generate 
benefits  justifying  its  costs  and  is  not 
"significant"  as  defined  in  Executive 
Order  12866;  (2)  would  be  "significant" 
as  defined  in  DOT's  Policies  and 
Procedures;  (3)  would  have  a  significant 
impact  on  a  substantial  number  of  small 
entities;  and  (4)  would  not  restrain 
international  trade.  These  analyses, 
available  in  the  docket,  are  summarized 
below. 

Description  of  Costs 

The  proposed  rule  would  generate 
primary  costs  to  those  scheduled 
operators  of  mxdtiengine  airplanes  not 
currently  subject  to  mandatory  damage- 
tolerance  based  inspections  and 
procedures.  Additional  costs  may  be 
incurred  by  manufacturers  who 
participate  in  the  development  of  these 
procedures  for  the  affected  airplane 
models.  In  addition  to  the  costs  for 
development  and  implementation  of 
new  inspections  and  procedures,  the 
rule  would  also  impose  costs  related  to 
the  additional  FAA  physical  inspections 
and  records  reviews  mandated  by  the 
Congress  to  assure  the  continued 
airworthiness  of  aging  airplanes.  These 
costs  would  be  incurred  by  both 
categories  of  operators  of  aging 
airplanes:  (1)  Those  who  currently  have 
damage-tolerance  based  inspections  and 
procedures,  and  (2)  those  who  would  be 
required  to  develop  such  procediu«s 
under  the  proposed  rule.  Finally,  the 
FAA  itself  would  incur  costs  in 
conducting  these  inspections  and 
records  reviews,  and  in  reviewing  and 
approving  the  operator's  inspections 
and  procediares. 

It  should  be  noted  that  the  attributed 
costs  of  this  proposal  do  not  include  the 
expense  of  making  repairs  that  may  be 
found  necessary  during  either  the 


operator's  damage  tolerance  based 
inspections  or  the  oversight  inspections 
conducted  by  the  FAA.  While  the 
agency  recognizes  that  such  repairs  may 
constitute  a  significant  expense,  the 
costs  of  such  repairs  is  not  attributed  to 
this  proposed  rule  because  existing  FAA 
regtdations  require  that  repairs  be  made 
as  necessary  to  assure  the  airworthiness 
of  the  airplane. 

It  is  also  noted  that  this  evaluation 
focuses  on  existing  airplanes  and  does 
not  directly  address  the  costs  that  the 
proposed  rule  would  eventually  (15 
years  after  production)  impose  on  new 
production  airplanes,  primarily  because 
such  costs  (particularly  their  present 
value)  would  constitute  an  insignificant 
proportion  of  the  costs  represented  in 
this  study. 

Development  and  Implementation  Costs 

The  development  and  implementation 
costs  of  the  inspections  and  procedures 
are  calculated  from  a  1996  data 
collection  of  the  fleet  that  would  be 
affected.  Approximately  1,190  airplanes 
were  identified  as  being  potentially 
subject  to  the  requirements  for 
development  and  implementation  of  the 
procedures  and  inspections  under  the 
proposed  rule.  The  airplanes  were  then 
aggregated  into  55  make-model  groups 
tonsistent  with  the  airplane  groupings 
that  would  be  covered  under  each 
individual  inspection  procedure 
document.  Cost  factors,  ranging  from  .3 
to  1.0,  were  then  assigned  to  each 
airplane  model  group.  These  factors 
represent  estimates  of  the  proportion  of 
full  development  costs  that  would  be 
inciured  for  each  airplane  model  group; 
recognizing  that  full  program 
development  costs  for  some  models 
would  be  reduced  either  due  to 
similarities  between  certain  models  or 
becaiise  some  models  already  had  a 
non-damage-tolerance  based 
supplemental  inspection  program. 
Applying  these  cost  factors  produced 
the  cost  eqiii valence  of  47  full  SIP 
development  efforts  for  the  55  models. 

The  methodology  used  to  estimate  the 
likely  costs  of  the  proposal  first 
computed  the  costs  that  would  be 
incurred:  (1)  If  it  were  economically 
viable  for  every  affected  airplane  in  the 
database  to  meet  the  requirements  of  the 
proposed  rule,  and  (2)  if  every  existing, 
affected  airplane  continued  to  operate 
throughout  the  study  period  (year  2018). 
Following  these  calculations,  the 
evaluation  then  estimates:  (1)  The 
niunber  of  airplanes  and  models  where 
compliance  would  not,  in  fact,  be 
economically  viable,  (2)  the  costs  that 
would,  instead,  be  incurred  as  a  result 
of  that  inability,  and  (3)  the  costs  that 
would  not  be  incurred  due  to  the 


retirement  of  airplanes  from  scheduled 
service  during  the  study  period  for 
reasons  unrelated  to  the  proposed  rule. 

Data  were  collected  and  aggregated 
concerning  the  average  airplane  weight 
in  each  airplane-model  group,  the 
average  and  maximum  ages  of  the 
airplanes,  the  average  numbers  of  seats, 
the  coxmts  of  airplanes,  whether  or  not 
there  was  a  design  life  goal  based  on  an 
imposed  life  limit  of  a  major  structural 
component,  and  whether  each  model 
grouping  was  already  in  compliance 
with  a  non-damage-tolerance  based 
program  as  defined  in  §  91.60.  These 
data  are  used  as  controls  or  factors  in 
the  calculations  that  follow. 

Under  the  proposal,  the  affected 
airplanes  (15  years  or  older)  would  be 
generally  subject  to  a  mandated 
inspection  program  within  4  years  after 
the  effective  date  of  the  rule  (the  year 
2002.)  However,  in  an  effort  to  reduce 
the  economic  impact,  the  proposal 
woxUd  delay  the  required  compliance 
dates  for  those  airplane  models  that 
meet  any  of  several  conditions. 
Compliance  would  be  delayed  for 
airplanes  with  9  or  fewer  passenger 
seats  until  the  year  2010.  Airplanes  that 
have  an  FAA  defined  design  life  goal 
would  not  be  required  to  have  a 
damage-tolerance  based  inspection  and 
procedures  program  until  they  had 
reached  their  design  life  goal,  or  until 
the  year  2010,  whichever  occm«  first. 
Similarly,  compliance  could  be  delayed 
up  imtil  the  year  2010  for  those  models 
required  by  airworthiness  directive  to  be 
maintained  imder  a  non-damage- 
tolerance  based  program.  Based  on  these 
criteria,  along  with  airplane  age,  the 
expected  date  of  compliance  for  each 
group  model  fleet  was  projected. 

Based  on  engineering  estimates,  the 
cost  methodology  employs  a  functional 
estimate  (dependent  on  the  size  of  the 
airplane)  of  the  time  needed  to  develop 
the  program  for  each  model.  This 
function  produces  a  range  between 
10,311  and  25,776  hours  necessary  to 
develop  the  program  for  each  model 
group.  Approximately  841,000 
engineering  hours  would  be  required  to 
produce  inspections  and  procedures  for 
all  affected  models.  Based  on  an 
assumed,  fully  bvu-dened  engineering 
rate  of  $95  per  hour ' ,  the  SIP 
development  cost  estimates  for  the 
various  model  groups  range  between 
$980,000  and  $2.45  million  per  model 
group.  The  total  development  cost, 
assuming  full  development  for  every 


'  The  rate  for  contract  services  was  estimated  by 
FAA  field  engineers,  and  it  is  believed  to  be  higher 
than  the  cost  that  most  parties  will  actually  incur. 
t;-  'j  contract  rate  was  used  in  order  to  be  responsive 
to  small  entities  that  may  have  to  rely  on  outside 
resources  to  develop  their  program. 
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model  group  sums  to  S79.9  million. 
These  costs  were  then  reduced  by  the 
fiactors  described  above  to  account  for 
related  model  efficiencies  and  for 
models  with  partially  compliant 
programs  in  place.  The  application  of 
these  factors  reduced  the  range  of  costs 
to  a  level  between  $310,000  and  $2.45 
million  per  group,  with  a  total  potential 
development  cost  estimate  of  $67.8 
million.  Again,  at  this  point  in  the 
methodology,  the  estimates  assume  that 
the  inspections  and  procedures  would 
actually  be  developed  for  all  affected 
models. 

For  some  airplane  models,  the  FAA 
expects  that  the  development  work 
would  uncover  the  need  for  model- 
specific  structural  modifications,  either 
to  make  certain  areas  of  the  airplane 
inspectable  or  to  replace  structural 
elements  that  are  determined  to  be 
iminspectable  and  subject  to  critical 
fatigue  damage.  Absent  the  engineering 
development  work  itself,  estimates  of 
the  extent  and  magnitude  of  these 
modifications  are  inexact.  As  such,  the 
FAA  has  employed  a  cost  estimate  that 
it  considers  to  be  on  the  high  side  of 
feasible  costs. 

Similar  to  the  development  costs,  the 
evaluation  assumes  a  functional 
estimate  of  the  likely  structural 
modification  costs  for  each  airplane 
based  on  the  size  of  the  airplane. 
Separate  functions  were  employed  for 
airplanes  certificated  under  Part  25  and 
for  those  airplanes  certificated  under 
either  Part  23  or  CAR,  based  on  the  logic 
that  the  older  and  smaller  airplanes 
were  more  likely  to  require 
modifications  for  inspectability.  The 
cost  estimates  of  the  likely 
modifications  range  from  $10,200  to 
$168,800  per  affected  airplane 
depending  on  airplane  size  and 
certification  basis.  {It  should  be  noted 
that  these  costs  are  per  airplane, 
whereas  the  inspection  and  procedure 
development  costs  are  per  model 
group.) 

In  the  absence  of  more  specific 
information,  the  evaluation  assumes 
that  one-half  2  of  all  affected  models 
would  require  structural  modifications 
as  a  result  of  the  findings  fi-om  the 
inspections  and  procedures 
development.  The  imit  modification 
cost  estimates  &om  above  were 
multiplied  by  the  nimibers  of  airplanes 
in  each  model  group  and  then  by  one- 
half.  These  products  were  then  summed 
across  all  models  to  )deld  a  total 


potential  modification  cost  of  $65.0 
million  for  the  affected  fleet. 

The  third  major  cost  component  of  the 
development  and  implementation 
requirement  involves  conducting  the 
actual  inspections  identified  in  the 
program  for  each  model.  For  each  model 
group,  the  evaluation  assiimes  that  the 
program  directed  inspections  would 
begin  when  the  fleet  leader  for  that 
group  reached  20  years  of  age  or  at  the 
date  the  inspections  and  procedures 
were  due,  whichever  occurred  later. 
Under  this  logic,  program  directed 
inspections  would  begin  anywhere 
between  the  years  2002  and  2014, 
depending  on  the  characteristics  of  the 
individual  airplane  model  group. 

Again,  based  on  engineering 
estimates,  the  cost  methodology 
employs  a  functional  model  (dependent 
on  the  size  of  the  airplane)  of  the 
expected  number  of  critical  locations 
that  would  need  to  be  inspected  on  each 
airplane.  It  was  assumed  that  each 
location  would  require  four  hours  of 
inspection  and  that  the  burdened 
(including  overhead)  labor  rate  for  that 
work  would  cost  $55  per  hoiir.  These 
estimates  produce  a  likely  inspection 
cost  ranging  between  $6,000  and 
$30,000  per  airplane  per  inspection. 
Similar  to  the  estimates  of  modification 
costs,  these  costs  cannot  be  precisely 
estimated  in  the  absence  of  the  actual 
inspection  and  procedures  development 
work  for  each  model,  and  as  such,  the 
FAA  has  used  what  it  considers  to  be 
high-end  estimates. 

m  addition  to  the  actual  inspection 
work  itself,  the  evaluation  considers  the 
incremental  airplane  downtime  that 
would  be  necessitated  by  the  additional 
work  caused  under  this  proposal.  The 
evaluation  assumes  that  each  40  hours 
of  work  caused  by  this  proposal  would 
require  one  additional  day  of  airplane 
downtime.^  The  economic  cost  of 
downtime  was  computed  under  the 
assumption  that  the  average  productive 
return  on  capital  is  equal  to  7  percent 
of  the  value  of  that  capital  per  year. 
Downtime  costs  were  calculated  as  the 
product  of  the  nimiber  of  additional 
downtime  days,  divided  by  365  days  per 
year,  times  the  average  estimated  value 
of  the  airplane  at  the  year  the  program 


^The  estimate  of  "one-half  of  all  affected  models" 
is  based  upon  expert  judgment.  The  FAA  requests 
public  comment  and  supporting  background 
regarding  this  estimate  . 


-'The  rate  of  incremental  downtime  per  unit  of 
required  additional  work  varies  widely  depending 
on  the  resources  that  are  available  at  different 
maintenance  facilities,  the  different  types  and  sizes 
of  airplanes  involved,  and  the  concomitant 
maintenance  that  is  being  performed  on  the 
airplane  during  the  same  maintenance  period. 
Essentially,  the  amount  of  downtime  is  a  question 
of  how  much  parallel  work  can  be  conducted  on  the 
airplane  at  one  time.  This  calculation  is  an  attempt 
to  be  responsive  to  industry  by  not  assuming  that 
incremental  work  could  always  be  done  during  the 
time  that  other  maintenance  was  being  performed. 


woidd  be  required,  times  7  percent.  This 
produced  a  unit  downtime  cost  per 
airplane,  per  inspection  ranging 
between  $63  and  $7,181  depending  on 
the  age  and  size  of  the  airplane 
involved. 

The  numbers  of  inspections  that 
could  be  expected  throughout  the  study 
period  (year  2018)  were  computed  based 
on  the  factors:  (1)  The  number  of  years 
between  the  year  the  program  would  be 
due  and  the  year  2018,  (2)  the  annual 
number  of  hours  that  each  airplane 
would  fly  (ranging  between  858  and 
1154  hours  per  year^,  depending  on 
airplane  size),  and  (3)  an  assumed 
inspection  interval  of  every  4,000  horn's. 
Finally  the  unit  labor  and  downtime 
costs  related  to  the  operator  inspections 
were  multiplied  by  the  nimibers  of 
airplanes  in  each  model  and  by  the 
expected  numbers  of  inspections  for 
that  model  during  the  study  period. 
These  products  were  then  summed  to 
represent  the  total  potential  operator 
inspection  cost  of  the  proposal:  $33.5 
million. 

For  the  next  step,  the  three  major 
component  costs  of  the  development 
and  implementation  requirement  were 
summed.  The  $67.8  million  for 
developing  the  inspections  and 
procedures,  the  $65.0  million  for 
structvu-al  modifications,  and  the  $33.5 
million  for  operator  inspections 
produced  a  total  potential  cost  of  $166.3 
million.  At  this  point,  however,  the 
evaluation  methodology  recognizes  that 
the  potential  unit  costs  of  the  proposal 
would  not  be  realized  for  all  models. 
For  some  airplane  models,  the  potential 
unit  costs  of  the  proposal  could 
constitute  significant  proportions  of,  or 
actually  exceed,  the  economic  values  of 
the  airplanes  involved. 

For  each  airplane  model  group,  the 
potential  costs  of  compliance  were 
compared  to  the  estimated  economic 
value  of  that  group  in  the  year  the 
inspections  and  procedures  would  be 
due.  In  cases  where  the  potential 
compliance  cost  would  exceed  50    . 
percent  of  the  group  value,  the 
methodology  assimies  that  the 


*  The  annual  flight  hours  were  based  on  a 
regression  of  aircraft  by  number  of  seats  and  flight 
hours  from  page  IX-22  of  the  1995  FAA  Aviation 
Forecasts.  To  avoid  the  appearances  of  excess 
precision  and  to  account  for  the  operating 
differences  between  transport  category  and  small 
commuter  airplanes,  the  results  were  aggregated 
into  two  broad  categories:  airplanes  with  9  seats  or 
less,  and  airplanes  with  10  seats  or  more.  The 
assumed  inspection  interval  of  4,000  hours  was 
estimated  by  FAA  field  engineering  staff,  based  on 
their  projections  of  what  would  be  found  to  be 
necessary  when  the  supplemental  inspection 
programs  are  developed.  This  number  is  an 
aggregated  simplification  since,  especially  for  larger 
airplanes,  it  is  expected  that  different  areas  of  an 
airplane  will  have  different  inspection  intervals. 
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inspections  and  procedures  would  not 
be  developed  and  implemented,  and  the 
related  compliance  costs  would  not  be 
incurred.  Instead,  the  affected  34 
models  would  be  retired  or  transferred 
out  of  scheduled  service,  and  the 
attributed  costs  of  the  proposal  for  these 
models  would  be  a  50  percent  reduction 
in  their  economic  value.  Failure  to 
comply  with  the  rule  would  not  ground 
an  airplane  and  eliminate  its  value,  but 
instead,  would  preclude  its  being  used 
in  scheduled  passenger  service.  The 
airplane  could  still  be  used  for  cargo  or 
on-demand  service  under  part  135.  This 
methodology  produces  a  potential  cost 
of  $109.1  million  for  those  models 
where  compliance  would  be 
economicaUy  feasible,  and  an  attributed 
$33.6  million  in  reduced  value  for  the 
models  that  could  not  reasonably 
comply.  Total  potential  costs  under  this 
assumption  equal  $142.7  million. 

As  noted  at  the  beginning  of  this 
section,  the  $142.7  million  estimate  was 
computed  under  the  scenario  whereby, 
external  to  the  effects  of  the  proposed 
rule,  all  of  the  affected  1,190  airplanes 
that  exist  today  would  continue  to  fly 
through  the  end  of  the  study  period, 
year  2018.  In  fact,  some  significant 
proportion  of  these  costs  would  never 
be  incurred  due  to  normal  rotation  and 
retirement  of  the  affected  airplanes.  The 
replacement  cycle  for  the  airplanes 
subject  to  this  proposal  varies  widely 
within  the  industry.  For  some 
mainstream  schediiled  commuter 
carriers,  it  is  common  practice  that 
airplanes  are  routinely  replaced  due  to 
economic  practicalities  at  a  stage  where 
few  if  any  of  the  costs  of  this  proposal 
would  be  incurred.  Conversely,  the 
economics  of  some  smaller  or  niche 
carriers  are  such  that  airplanes  may 
continue  to  fly  for  40  years  or  more.  In 
the  absence  of  more  specific  projections, 
the  evaluation  incorporates  the 
consensus  of  FAA  field  engineers 
associated  with  this  proposal  that  at 
least  one-third  of  the  potential  $142.7 
miUion  costs  would  not  be  incurred, 
leaving  a  projected  cost  of  $95.1  million. 
The  FAA  solicits  comments  on  this 
particular  estimate. 

Two  relatively  minor  additions  are 
necessary  to  compute  the  full  expected 
cost  of  developing  and  implementing 
the  inspections  and  procedures.  First, 
the  new  inspections  and  procedures  for 
each  airplane  model  would  have  to  be 
incorporated  into  the  existing 
maintenance  program  of  each  affected 
operator.  Based  on  the  projected  models 
where  full  compliance  would  be 
feasible,  the  FAA  estimates  that  there 
would  be  91  unique  model/operator 
combinations  whereby  the  additional 
inspections  and  procedures  would  have 


to  be  incorporated.  The  analysis 
assumes  that  this  woidd  require  80 
hours  of  work  per  model/operator 
combination  at  a  labor  rate  of  $55  per 
hour,  producing  an  incorporation  cost  of 
$440,400.  Added  to  the  $95.1  million 
cost  above,  this  produces  a  total 
operator-manufacturer  cost  of  $95.5 
niillion. 

As  an  additional  perspective,  the  total 
present  value  cost  of  the  $80,910,897  to 
all  operators  is  equivalent  to  a  twenty- 
year,  annualized  cost  stream  of 
$7,637,416,  at  7  percent  per  year. 

Similarly,  the  FAA  would  incur  costs 
to  review  and  approve:  (1)  The 
inspections  and  procedures  for  each 
model,  and  (2)  their  incorporation  into 
the  existing  maintenance  programs  for 
each  model/operator  combination.  The 
costs  to  review  the  inspections  and 
procedures  dociunents  are  estimated  at 
$184,800,  consisting  of  160  hours  of 
review  at  $55  per  hour  for  each  of  the 
21  programs  to  be  developed.  The  costs 
for  review  of  incorporating  these 
procedures  are  projected  at  $200,200, 
consisting  of  40  hours  of  review  at  $55 
per  hour  for  each  of  the  91  expected 
model/operator  combinations.  Adding 
these  two  figures  produces  a  projected 
cost  of  $385,000  to  the  FAA  for  reviews 
related  to  the  development  and 
implementation  of  the  inspections  and 
procedures. 

Costs  of  FAA  and/or  DAR  Inspections 

The  proposed  rule  would  also 
necessitate  that  the  FAA  inspect  all 
airplanes  that  are,  or  due  to  this 
proposal  would  be,  subject  to  a  damage- 
tolerance  based  inspections  and 
procedures  requirement  to  determine 
their  compliance  with  the  subject 
programs.  These  inspections  could 
begin  at  the  start  of  an  airplane's  15th 
year  and  would  repeat  at  intervals  not 
to  exceed  5  years.  Three  categories  of 
costs  are  associated  with  this  provision: 
(1)  The  direct  costs  of  the  inspectors,  (2) 
the  personnel  costs  incurred  by  the 
operator  to  prepare  for  the  inspections, 
and  (3)  the  incremental  airplane 
downtime  caused  by  the  inspections. 
Using  the  dataset  described  in  the 
previous  section,  the  FAA  estimates  that 
there  are  2,850  airplanes  age  15  and 
older  that  are  either  currently  subject  to 
inspections  and  procedures  requirement 
as  a  result  of  airworthiness  directive  or 
would  be  as  a  resiUt  of  the  proposed 
rule.  For  the  purposes  of  csilculation,  the 
evaluation  assumes  that  this  number 
would  remain  essentially  steady  over 
the  study  period.  Higher  or  lower 
forecasts  of  aging  airplane  fleet  size 
would  have  a  direct  relationship  to  the 
cost  estimates  presented  here. 


The  number  of  person  hours  reqtiired 
per  inspection  was  estimated  as  a 
function  of  airplane  size,  ranging 
linearly  from  24  person  hours  for  an 
airplane  of  50,000  pounds  or  less,  up  to 
a  maximum  of  120  person  hours  for 
airplanes  of  200,000  pounds  or  more.  In 
addition,  it  was  assiuned  that  for  every 
individual  hour  of  actual  on-site 
inspection,  an  additional  one-half  hour 
of  ancillary  or  overhead  activity  would 
be  required.  At  a  labor  rate  of  $55  per 
hour,  the  direct  inspector  costs  would 
range  between  $1,980  and  $9,900  per 
airplane,  per  inspection,  depending  on 
airplane  size.  These  unit  costs  were 
multiplied  by  the  count  of  airplanes  in 
each  weight  category  and  were  summed 
to  produce  a  total  inspector  cost  of  $18.7 
million  for  the  fleet  of  affected  airplanes 
age  15  and  over.  Since  each  airplane 
must  be  inspected  every  five  years,  the 
average  annual  cost  would  be  one-fifth 
of  that  total,  or  $3.7  million. 

The  proposed  rule  would  specifically 
empower  designated  airworthiness 
representatives  (DAR's)  to  conduct  the 
records  reviews  and  maintenance 
inspections  required  under  this 
proposal.  Operators  who  choose  to 
engage  a  DAR  for  the  necessary  reviews 
and  inspections  would  direcdy  bear  the 
costs  of  that  work.  Conversely,  operators 
who  choose  to  rely  on  FAA  inspectors 
may  lose  a  degree  of  control  over 
scheduling  and  availability  but  would 
not  bear  the  direct  costs  of  the 
inspections.  In  the  absence  of  more 
specific  information,  this  analysis 
assumes  that  one-half  of  the  work  would 
be  accomplished  by  DAR's,  and  as  such, 
the  burden  of  this  expense  would  be 
evenly  divided  between  the  operators 

and  the  FAA. 

The  second  component  of  these  costs 
concerns  the  time  spent  by  operator 
personnel  in  their  preparations  to  make 
the  aircraft  and  its  associated  records 
available  for  inspection  and  review.  The 
evaluation  assumes  that  operator 
personnel  would  expend  one-fourth  as 
much  time  preparing  for  the  inspections 
as  the  inspectors  would  to  conduct  them 
(ranging  from  6  to  30  hours  per  airplane 
inspection,  depending  on  airplane  size). 
Again  assiuning  a  burdened  labor  rate  of 
$55  per  hour,  the  projected  cost  of 
operator  personnel  would  total  $3.1 
million  for  all  affected  airplanes  over 
five  years,  or  $624,000  per  year. 

The  third  cost  component  consists  of 
the  incremental  airplane  dowmtime 
necessitated  by  the  additional 
inspections.  Depending  on  airplane  size, 
the  estimated  additional  downtime  is 
projected  to  range  between 
approximately  .7  and  1.6  days  per 
airplane  inspection.  Parallel  to  the 
downtime  cost  estimations  calculated 
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above  for  the  operator  inspections  and 
procedures  (7  percent  annual  value  of 
capital),  the  analysis  projects  an 
economic  valuation  for  these  costs 
ranging  from  $118  to  $2,671  per 
airplane,  per  inspection.  Multiplying 
these  unit  costs  by  the  numbers  of 
airplanes  in  each  size  category  produces 
a  $3.7  million  expense  for  the  affected 
fleet  every  five  years  and  an  annual 
expense  of  $744,000. 


The  combined  cost  of  the  three 
components  for  FAA  and  DAR 
inspections  would  total  $3,238,218  per 
year  for  the  operators  of  affected 
airplanes,  and  $1,870,902  per  year  for 
the  FAA  (based  on  the  above 
assumption  that  one-half  of  the 
inspections  would  be  conducted  by 
DAR's  and  borne  by  the  operators).  Over 
the  20  year  study  period,  these  costs 
would  total  $64.8  million  ($32.1  million 

Summary  of  Projected  NPRM  Costs 


present  value)  for  operators,  and  $37.4 
miUioh  ($18.5  million  present  value)  for 
the  FAA. 

Combined  Costs 

The  table  below  summarizes  both  the 
standard  and  present  value  costs  of  the 
proposal.  The  table  shows  a  combined 
proposal  cost  of  $198  million  with  a 
present  value  of  $99  million. 


Straight  costs 


To  operators  of  airplanes  that  need  program 
Airplanes  with  program  in  place  

Operator  subtotal 

To  the  FAA  

Total 


For  develop- 
ment and 
implement 


$95,524,573 
0 


95.524,573 
385,000 


95,909,573 


For  FAA/DAR 

inspection  and 

review 


$4,383,547 
60,380,819 


64,764,366 
37,418,040 


102,182,406 


Present  value  costs 


To  operators  of  airplanes  that  need  program 
Airplanes  with  program  in  place , 

Operator  subtotal 

To  the  FAA  

y      Total „ 


For  SIP  devel- 
opment and 
implement 


$48,849,466 
0 


48,849,466 
188,856 


49,038.322 


For  FAA/DAR 

inspection  and 

review 


$2,170,064 
29.891,367 


32,061.431 
18,523,703 


50,585,134 


Total 


$99,908,120 
60,380,819 


160,288,939 
37,803,040 


198.091,979 


Total 


$51,019,530 
29.891.367 


80.910.897 
18.712.559 


99,623,455 


Descripdon  of  Benefits 

The  structural  properties  of  materials 
change  as  a  result  of  the  prolonged  and/ 
or  repeated  application  of  stress  on  that 
material.  Fatigue  is  the  term  used  to 
describe  this  inevitable  weakening. 
After  some  duration  of  cyclic  stress,  the 
material  will  fail  imder  the  applied  load 
because  of  fatigue.  In  critical  structural 
elements,  this  can  result  in  a 
catastrophic  failure  of  the  airplane. 

One  manifestation  of  fatigue  in 
materials  is  cracking.  It  is  not  practical 
to  detect  fatigue  cracks  below  a  certain 
size.  It  is  possible,  however,  to  initiate 
inspections  at  a  point  in  time,  and  to 
repeat  those  inspections  at  an  interval, 
whereby  a  crack  that  can  be  detected 
will  be  detected  and  repaired  before  it 
can  grow  to  a  size  where  the  residual 
strength  of  the  structiire  is  jeopardized. 

FAA  regulations  addressing  fatigue 
have  evolved  over  time.  Prior  to  1956, 
airplanes  were  originally  certificated 
without  any  specific  consideration 
being  given  to  metal  fatigue.  Later, 
airplanes  were  designed  to  meet  fail-safe 
criteria  with  regard  to  fatigue 
requirements.  "Fail-safe"  means  that  the 
structure  has  been  evaluated  to  assure 
that  catastrophic  failure  of  the  airplane 


is  not  probable  after  fatigue  failure  or 
obvious  partial  failure  of  a  single, 
principle  structural  element.  Other 
airplanes  were  certificated  with  design- 
life  limits  on  the  entire  airplane  or  some 
major  structiiral  component  (e.g.,  wing, 
empennage,  fuselage)  under  the  "safe- 
life"  concept  whereby  the  structure  has 
been  evaluated  to  be  able  to  withstand 
the  repeated  loads  at  the  variable 
magnitudes  expected  during  its  service 
life  without  detectable  cracks.  Other 
airplanes  have  a  form  of  supplemental 
inspection  procedures  specifically 
aimed  at  detecting  metal  fatigue  or 
corrosion  but  which  are  derived  from 
service  history  and  the  analysis  of  fleet 
leader  experience  rather  than  damage- 
tolerance  based  engineering  analysis. 

All  of  the  airplanes  that  would  be 
required  to  eventually  implement 
damage-tolerance  based  inspections  and 
procediu«s  imder  this  proposal  fall  into 
one  of  the  categories  described  above. 
And  even  where  some  fatigue  related 
evaluation  and  assurance  was  made  at 
the  time  the  airplane  was  designed  and 
built,  those  assurances  were  never 
intended  to  be  valid  after  the  airplane 
exceeded  the  maximum  nimiber  of  flight 
hours  assumed  by  the  designer.  Left 


imchecked,  it  is  not  a  question  of 
whether  the  repeated  loadings  on 
aircraft  will  produce  a  major  structural 
failure,  but  rather,  when.  More  than  29 
percent  of  the  airplanes  imder  this 
proposal  are  already  20  years  old  or 
older;  14  percent  are  over  30  years  old; 
and  7  percent  of  the  airplanes  are  over 
40  years  old.  Under  existing  procedures, 
the  FAA  caimot  assure  the  continuing 
airworthiness  of  these  airplanes,  and 
that  constitutes  an  imacceptable  risk  to 
air  transportation. 

The  FAA  has  extensively  deliberated 
.on  how  to  mitigate  this  risk  and  respond 
to  the  Congressional  mandate.  Technical 
experts  and  academic  leaders  were 
consulted,  and  the  costs  and  benefits 
have  been  evaluated  for  numerous 
alternative  approaches.  The  FAA 
believes  that  the  damage-tolerance 
based  inspections  and  procedures  in 
this  proposal  are  the  best  approach  to 
assure  the  continued  safety  of  the 
subject  fleet  while  striking  the  most  cost 
effective  balance  of  fully  responding  to 
the  law,  minimizing  overall  costs,  and 
minimizing  the  impact  on  small  entities. 

The  purpose  of  this  proposal  is  to 
assure  the  continued  structural 
airworthiness  of  air  carrier  aircraft  as 
they  continue  in  service.  In  this  context. 
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the  rule  does  not  increase  intended 
safety;  instead,  it  maintains  the  level  of 
safety  established  at  the  time  each 
model's  t3npe  design  was  approved  by 
the  FAA.  In  the  absence  of  this  or  a 
similar  proposal,  the  FAA  would  be 
uinable  to  determine  critical  aspects  of 
air  transportation  safety  as  the  affected 
airplanes  age.  Absent  the  ability  to  make 
this  determination,  the  agency  would  be 
forced  to  require  these  aircraft  to  be 
retired  at  some  arbitrary  age. 

There  are,  then,  two  principal  benefits 
of  the  proposal.  The  first  is  that  the  FAA 
and  the  industry  would  be  able  to 
monitor  the  airworthiness  of  the 
affected  aircraft  as  they  age,  and  either 
take  timely  corrective  action  to  maintain 
their  continued  airworthiness  or  retire 
them  from  service  before  they  become 
imairworthy.  The  second  benefit  is  that 
the  aircraft  would  be  able  to  stay  in 
service  longer  because  their  continued 
airworthiness  would  be  monitored, 
rather  than  the  aircraft  being  retired  at 
an  arbitrary  age. 

There  are  clear  safety  benefits  of  this 
proposal,  but  it  is  not  possible  to 
reasonably  estimate  the  numbers  of 
accidents  that  the  proposed  rule  woxdd 
prevent,  primarily  because  the  FAA 
would  take  preventive  action  before  an 
accident  pattern  due  to  age  emerged. 

It  is  possible,  however,  to  provide  a 
sense  of  scale  by  estimating  the  years  of 
extended  service  the  proposal  woidd 
have  to  provide  the  affected  fleet  of 
aircraft  to  make  benefits  exceed  the 
related  costs.  For  example,  the  cost 
calculations  project  that  it  would  be 
economically  viable  for  927  airplanes  to 
comply  with  the  damage-tolerance 
based  inspection  and  procedures 
requirements  of  the  proposal.  At  the 
respective  times  that  these  requirements 
would  be  due,  the  affected  airplanes 
would  have  a  cimiulative  estimated 
value  of  $649  million  *,  with  a  present 
value  of  $321  million.  By  comparison, 
the  present  value  cost  of  compliance  for 
all  of  the  airplanes  subject  to  the 
proposed  requirement  is  $51  million.  If 
it  is  assumed  that  the  average  annual 
value  of  capital  is  7  percent  of  its  worth, 
then  extending  the  useful  life  of  the 
subject  fleet  by  one  year  would  be  worth 
7  percent  of  $321  million,  or  $22.5 
million  (again,  present  value). 
Accordingly,  the  projected  costs  of  this 
provision  would  be  recovered  in  2.27 
years  of  extended  useful  life  ($51 
million  cost  divided  by  $22.5  million 
annual  benefit  =  2.27  years).  Note  that 
the  assimied  timing  of  the  "counter 


'The  cumulative  value  of  $649  million  represents 
the  resale  value  of  the  subject  airplanes.  This 
number  was  calculated  using  a  regression  model 
that  projects  the  future  value  of  an  airplane  as  a 
function  of  its  size  and  age  at  that  time. 


case"  retirement  of  the  affected  models 
would,  in  turn,  change  the  period 
necessary  to  recover  the  costs,  ff  it  is 
assumed  that,  in  the  absence  of  this 
proposed  rule,  no  retirement  action 
would  have  been  taken  until  5  years 
after  the  proposed  rule  would  require 
SIP  development,  then  the  respective 
value  of  the  subject  fleet  at  that  time 
would  be  lower  ($188  million — present 
value),  causing  the  annual  value  of 
extended  useM  life  to  be  lower  ($13.1 
million),  and  finally  requiring  more 
time  (3.9  years)  to  recover  costs. 

Comparison  of  Costs  and  Benefits 

The  FAA  is  unable  to  quantify  the 
expected  benefits  of  the  proposal  on  the 
basis  of  historical  accident  rates  that 
would  be  reduced.  However,  the 
proposed  actions  are  necessary  to 
ensure  the  continuing  airworthiness  of 
aging  airplanes  and  the  FAA  finds  that 
the  benefits  of  the  proposed  rule  would 
justify  its  costs. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  a  Regidatory 
Flexibility  Analysis  if  a  nile  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

1.  A  Description  of  the  Reasons  Why 
Action  by  the  Agency  Is  Being 
Considered 

As  more  fully  described  in  paragraph 

2,  below,  this  proposal  is  required  by 
statute.  The  agency  is  considering 
actions  specified  in  this  proposed  nde 
to  prevent  aviation  accidents  resulting 
from  structtiral  failure  caused  by 
deterioration  associated  with  the  aging 

process. 

FAA  regulations  addressing  structural 
design  have  evolved  over  time.  Prior  to 
1956,  airplanes  were  certificated 
considering  the  strength  of  the  structure 
only.  No  specific  consideration  was 
given  to  metal  fatigue.  Since  1956,  the 
FAA  has  incrementally  changed  its 
regulations  to  address  fatigue;  initially 
requiring  fail-safe  or  safe-life  designs, 
and  currently  requiring  damage 
tolerance  designs  on  new  transport  and 
commuter  airplanes.  Damage  tolerance 
represents  the  most  modem  approach  to 
continued  structural  integrity. 

Fail-safe  means  that  the  structure  has 
been  evaluated  to  assure  that 
catastrophic  failure  of  the  airplane  is  not 
probable  after  fatigue  failure  or  obvious 
partial  failure  of  a  single  principle 
structural  element.  Fail  safe  designs 


usually  consist  of  redundant  (miUtiple 
load  path)  structures  that  have  no  set 
design  life  limits. 

Safe-life  means  that  the  structure  has 
been  evaluated  to  be  able  to  withstand 
the  repeated  loads  at  the  variable 
magnitudes  expected  during  its  service 
life  without  the  development  of  critical 
cracks.  Safe  life  designs  usually  consist 
of  single  load  path  structure  that  have 
an  established  retirement  life  on  one  or 
more  major  structural  components  (e.g., 
wing,  empennage,  fuselage). 
Certain  airplanes  rely  on 
supplemental  inspection  procediires 
specifically  aimed  at  detecting  metal 
fatigue  or  corrosion,  but  which  are 
derived  from  service  history  and  the 
analysis  of  fleet  leader  experience  rather 
than  damage-tolerance  based 
engineering  analysis. 

All  of  the  airplanes  that  would  be 
required  to  eventually  implement 
damage-tolerance  based  inspections  and 
procedures  under  this  proposal,  fall  into 
one  of  the  categories  described  above. 
This  includes  aircraft  where  fatigue 
related  evaluations  and  assurances  were 
made  at  the  time  when  the  airplane  was 
designed  and  built.  Those  assurances 
were  never  intended  to  be  valid  after  the 
airplane  exceeded  the  maximum 
number  of  flight  hours  assumed  by  the 
designer.  More  than  29  percent  of  the 
airplanes  under  this  proposal  are 
already  20  years  old  or  older:  14  percent 
are  over  30  years  old;  and  7  percent  of 
the  airplanes  are  over  40  years  old. 
Under  existing  regulations,  the 
continuing  airworthiness  of  these 
airplanes  cannot  be  assured,  and  that 
constitutes  an  imacceptable  risk  to  air 
transportation. 

2.  A  Succinct  Statement  of  the 
Objectives  of.  and  Legal  Basis  for,  the 
Proposed  Rule 

The  objective  of  the  proposed  rule  is 
to  ensure  the  continuing  airworthiness 
of  aging  airplanes  operating  in  air 
transportation:  (1)  By  applying  modem 
damage-tolerance  analysis  and 
inspection  techniques  to  older  airplane 
stmctures  that  were  certificated  before 
such  techniques  were  available,  and  (2) 
through  mandatory  aging-aircraft 
records  reviews  and  inspections  to  be 
performed  by  the  FAA. 

This  proposal  represents  a  critical 
step  toward  compliance  with  the  Aging 
Aircraft  Safety  Act  of  1991.  In  October 
of  1991,  Congress  enacted  Title  IV  of 
Public  Law  102-143.  the  "Aging 
Aircraft  Safety  Act  of  1991,"  to  address 
aging  aircraft  concerns.  The  act  was 
subsequently  recodified  as  49  U.S.C. 
44717. 

Section  44717  of  Title  49  instmcts  the 
Administrator  to  "prescribe  regxilations 
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that  ensure  the  continuing  airworthiness 
of  aging  aircraft."  The  law  also  requires 
the  Administrator  to  "make  inspections, 
and  review  the  maintenance  and  other 
records,  of  each  aircraft  an  air  carrier 
uses  to  provide  air  transportation."  The 
purpose  of  these  inspections  would  be 
to  "enable  the  Administrator  to  decide 
whether  the  aircraft  is  in  safe  condition 
and  maintained  properly  for  operation 
in  air  transportation."  llie  law  specifies 
that  these  inspections  and  reviews  must 
be  carried  out  as  part  of  each  aircraft's 
heavy  maintenance  check  conducted 
"after  the  14th  year  in  which  the  aircraft 
has  been  in  service."  It  also  states  that 
the  air  carrier  must  "demonstrate  to  the 
Administrator,  as  part  of  the  inspection, 
that  maintenance  of  the  aircraft's  age- 
sensitive  parts  and  components  has 
been  adequate  and  timely  enough  to 
ensure  the  highest  degree  of  safety." 

Section  44717  further  states  that  the 
rule  issued  by  the  Administrator  must 
require  an  air  carrier  to  make  its  aircraft, 
as  well  as  any  records  about  the  aircraft 
that  the  Administrator  may  require  to 
carry  out  the  review,  available  for 
inspection  as  necessary  to  comply  with 
the  rule.  It  also  states  that  the 
Administrator  must  establish 
procedures  to  be  followed  for  carrying 
out  such  an  inspection. 


3.  A  Description  of  the  Projected 
Reporting,  Recordkeeping  and  Other 
Compliance  Requirements  of  the 
Proposed  Rule,  Including  an  Estimate  of 
the  Classes  or  Types  of  Small  Entities 
That  Will  Be  Subject  to  the  Requirement 
and  the  Type  of  Professional  Skills 
Necessary  for  Preparation  of  the  Report 
or  Record 

In  order  for  the  FAA  to  fulfill  its 
obligation  under  49  U.S.C.  44717,  this 
proposal  would  require  that  certain 
records  be  made  available  by  the 
operator.  Most  of  the  records  that  would 
be  required  imder  this  proposal  are 
currently  required  by  other  regulations. 
The  proposed  rule  would  constitute  a 
minor  additional  recordkeeping  burden 
for  part  135  operators,  many  of  which 
are  small.  Airframe  flight  cycles  are  not 
currently  required  to  be  collected  by 
operators  of  small  aircraft  under  part 
135.  This  proposal  would  require 
operators  to  record  and  maintain  flight 
cycle  information  on  their  aircraft.  This 
information  is  necessary  to  allow  the 
FAA  and  the  operator  to  accurately 
assess  the  fatigue  condition  of  the 
airplane. 

Under  part  135,  a  total  of  209 
airplanes  would  be  affected.  The  FAA 
estimates  that  the  reporting  and 
recordkeeping  requirements  would  take 
someone  witlbbasic  clerk  skills  30 
minutes  per  airplane,  per  month,  at  a 


cost  rate  of  $20.00  per  hour.  These 
factors  translate  into  an  aimual 
recordkeeping  cost  of  $120  per  airplane. 
The  projected  total  annual  reporting  and 
recordkeeping  burden  for  all  part  135 
operators  would  be  $25,080. 

4.  An  Identification,  to  the  Extent 
Practicable,  of  All  Relevant  Federal 
Rules  That  May  Duplicate,  Overlap,  or 
Conflict  with  the  Proposed  Rule 

The  FAA  is  unaware  of  any  federal 
rules  that  would  duplicate,  overlap,  or 
conflict  with  the  proposed  rule. 

5.  A  Description  and  an  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rule  Would  Apply 

The  proposed  rule  would  apply  to  the 
operators  of  all  airplanes  operated  under 
14  CFR  part  121,  all  U.S.-registered 
multiengine  airplanes  operated  under 
14  CFR  part  129,  and  all  multiengine 
airplanes  used  in  scheduled  operations 
under  14  CFR  part  135.  Standard 
industrial  classification  coding  does  not 
precisely  coincide  with  the  subsets  of 
operators  who  could  be  affected  by  die 
proposed  rule.  Nevertheless,  the 
following  distributions  of  employment 
size  and  estimated  receipts  for  all 
schediUed  air  transportation  firms  (SIC 
Code  4512)  are  representative  of  the 
operators  who  would  be  affected  by  the 
proposed  rule. 


Employment  category 


0-4 

5-9 

10-19  ...... 

20-99  

100-499  .. 
500+ 

Totals 


Number 
of  firms 


153 
57 
56 

107 
74 

73 


520 


Estimated 

receipts 

(Sl.OOO's) 


$193,166 

145,131 

198.105 

1.347,711 

3.137.624 

112.163.942 


117,185,679 


Based  on  existing  operator/airplane 
distributions,  the  FAA  estimates  that  the 
proposed  rule  could  eventually  affect 
226  operators  of  the  subject  airplanes. 
The  agency  has  also  estimated  the 
numbers  of  subject  airplanes  that  each 
operator  uses  and  has  categorized  the 
operators  by  fleet  size.  ^ 


Subject  airplanes  operated 

Count 
of  op- 
erators 

1  to  10  

137 

11  to  20  „ , 

34 

'Note  that  the  airplanes  included  here  are  only 
those  subject  to  the  proposed  rule.  It  is  possible  that 
these  operators  may  operate  additional  airplanes  in 
services  not  included  in  the  rule;  e.g.,  on-demand, 
commuter  cargo,  or  single  engine. 


Subject  airplanes  operated 

Count 
of  op- 
erators 

21  to  30  

16 

31  to  40  

10 

41  to  50  

7 

50  Plus ; 

22 

Total 

226 

6.  Regulatory  Flexibility  Cost  Analysis 

The  proposed  rule  contains  two  major 
cost  provisions:  (l)  the  development 
and  implementation  of  new  damage- 
tolerance  based  inspections  and 
procedures,  primarily  for  smaller 
airplanes,  and  (2)  the  additional  FAA 
physical  inspections  and  records 
reviews  mandated  by  Congress  to  assure 


the  continued  airworthiness  of  all  aging 
airplanes.  The  table  below  simunarizes 
the  derivation  of  the  expected 
annualized  costs  per  airplane  for  both 
provisions  based  on  the  categories  of 
airplanes  that  would  be  affected.'' 

The  table  shows  that  the  present  value 
of  the  estimated  cost  of  the  proposal  to 
develop  and  implement  damage- 
tolerance  based  inspections  and 
procedures  is  $48.8  million.  Applying 
this  value  to  the  1,190  affected  airplanes 
produces  an  average  present  value  cost 


7  This  analysis,  like  the  full  regulatory  evaluation, 
assigns  all  of  the  costs  to  develop  the  damage- 
tolerance-based  inspections  and  procedures  to  the 
operators.  It  is  likely  that  some  of  these  costs  may 
be  borne  by  the  manufacturers  of  current,  major 
models. 
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per  airplane  of  $41,050.  As  detailed 
above  in  the  cost  methodology  section 
of  the  regulatory  evaluation,  the  actual 
costs  for  any  particular  airplane  may 
vary  from  this  average  cost 

In  addition  to  the  total  cost  per 
airplane,  it  is  also  useful  to  consider  the 
annualized  equivalent  of  this  cost;  that 
is  to  say.  the  aimiial  future  payments 
that  would  be  necessary  to  equal  the 
present  value  cost  of  $41 .050.  Such 
payments  are  a  function  of:  (1)  The 
assumed  interest  rate,  and  (2)  the  time 
period  over  which  the  costs  would  be 
borne.  This  analysis  applies  a  7  percent 


interest  rate.  As  for  the  time  period,  the 
proposed  rule  would  require  that  the 
supplemental  inspection  programs  be 
developed  between  the  years  2002  and 
2010.  depending  on  the  characteristics 
of  the  individui  airplane.  For 
illustration  purposes,  this  analysis 
assumes  that,  on  average,  the  program 
development  costs  would  be  borne  over 
a  period  of  ten  years.  Based  on  these 
two  assumptions,  the  ten-year 
aimualized  cost  of  program 
development  and  implementation  is 
estimated  at  $5,845  per  airplane. 


In  addition  to  the  costs  to  develop  the 
damage-tolerance  based  inspection 
procedures,  those  airplanes  over  15 
years  old  woidd  also  be  subject  to  the 
costs  associated  with  the  proposed 
requirement  for  additional  FAA 
inspections  and  record  reviews.  Parallel 
to  the  methodology  described  above,  the 
operators  of  these  airplanes  would  incur 
an  additional  present  value  cost  of 
$3,827  per  airplane,  and  an  annualized 
cost  of  $361  per  airplane  (over  the  entire 
20-year  study  period.)  * 


Present  value 
cost 


For  Models  That  Need  Inspec's  and  Procedures: 

Develop  and  Implement  costs  

FAA/DAR  inspection  costs  

For  Models  That  Have  Inspec's  and  Procedures: 
FAA/DAR  inspection  costs  


$48,849,466 
2,170,064 

29,891,367 


Airplanes 


1,190 
567 

2,283 


Present 
value  aver- 
age cost 


Years 


$41,050 
3,827 

13,093 


AnrHjalized 
cost  per  air- 
plane 


10 
20 

20 


$5,844.60 
361.24 

1,235.89 


Finally,  the  costs  of  additional  FAA 
inspections  and  records  reviews  would 
also  be  borne  by  the  operators  of  those 
airplanes  over  15  years  old  which 
already  have  damage-tolerance  based 
inspections  and  procedures.  The 
estimated  present  value  of  these  costs  is 
$29.9  million,  distributed  over  2.283 
airplanes.  These  factors  produce  a 
present  value  estimated  cost  per 
airplane  of  $13,093.  and  a  20-year 
annualized  cost  of  $1,236.  The  average 
inspection  cost  for  these  airplanes  is 
significantly  higher  than  for  those 
airplanes  tlMt  would  need  to  have  . 
damage-tolerance  based  inspection 
programs  developed  because  the 


airplanes  with  such  programs  in  place 
are  generally  much  larger. 

Using  the  three  separate  cost-per- 
airplane  factors  described  above,  a 
crosstabulation  was  performed  to 
determine  the  counts  of  airplanes  that 
each  existing  operator  employs  by  cost 
impact  category;  that  is  to  say:  (1) 
Whether  the  airplane  currently  has  or 
would  have  to  have  an  inspection 
program  developed,  and  additionally  (2) 
whether  or  not  die  airplane  is  over  15 
years  old.  While  the  analysis  cannot 
predict  which  operators  will  actually  be 
flying  which  specific  airplanes  10  or  15 
years  into  the  future,  the  methodology 
described  here  shows  the  distributional 


effects  of  these  costs  on  the  fleet  as  it  is 
now  composed.  If  the  future  fleet 
contains  more  airplanes  over  15  years 
old.  higher  costs  would  be  incurred. 

The  unit  annualized  costs  per 
airplane  for  each  provision  were  applied 
to  die  dataset  of  operators  and  counts  of 
airplanes  in  each  category.  The  costs 
were  then  accumulated  to  estimate  the 
average  annualized  impact  on  each 
operator.  The  following  table 
summarizes  these  computations.  Costs 
are  categorized  by  size  of  opwator.  as 
defined  by  the  current  number  of 
subject  airplanes  operated. 


Numl)er  of  aiiplanes  operated 


I  to  10  ., 

II  to  20 
21  to  30 
31  to  40 
41  to  50 
50  plus 

Totals  .. 


Count  of 
operators 


137 
34 
16 
10 
7 
22 


226 


Minimum 

annualized 

cost 


$0 

0 

0 

48,924 

29,223 

0 


Maximum 

arvMjalized 

cost 


$61,697 
117,550 
185,091 
201,967 
146.115 
412,030 


412,030 


Average 

annualized 

cost 


$13,149 
45,159 
76,273 

160,378 
74.496 

149.953 


44,166 


For  each  category  of  operators,  the 
table  presents  the  projected  minimum. 
mHYiTniiTn,  and  average  aimualized  cost 
per  operator.  Minimum  costs  per 
operator  range  as  low  as  zero  in  those 
cases:  (1)  where  all  of  an  operator's 
airplanes  are  models  that  already  have 
a  damage-tolerance  btised  inspection 
program,  and  (2)  where  none  of  the 
operator's  airplanes  is  over  14  years  old. 


As  an  additional  perspective,  the 
annualized  equivalent  of  the 
$80,910,897  projected  total  present 
value  cost  to  all  operators  is  $7,637,416 
(at  7%  over  20  years.) 


»  The  costs  to  develop  and  implement  a  damage- 
tolerance-based  program  are  largely  front-loaded. 
By  comparison,  the  costs  of  the  additional  FAA 
inspections  and  records  reviews  would  continue 
relatively  evenly  over  time. 


Again,  it  is  noted  that  the  cost  figures 
above  are  based  on  averages.  The  actual 
cost  impacts  as  well  as  the  timing  and 
duration  of  those  costs  could  vary 
significandy  across  individual 
operators.  As  explained  elsewhere  in 
this  notice,  the  FAA  recognizes  that  the 
development  of  damage-tolerance  based 
inspections  and  procedures  may  be 
technically  or  economically 
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impracticable  for  some  airplane 
models.^ 

7.  Description  of  Alternatives 

The  FAA  has  considered  several 
alternative  approaches  to  this  proposed 
rulemaking  and  has  attempted  to 
minimize  the  potential  economic  impact 
of  the  proposal,  especially  the  impact  on 
the  operation  of  aircraft  most  likely  to 
be  used  by  small  entities,  while  meeting 
the  agency's  primary  responsibility  for 
aviation  safety  and  its  particiUar 
obligation  under  49  U.S.C.  44717  to 
ensure  the  continuing  airworthiness  of 
aging  aircraft.  The  primary  alternatives 
of  the  proposal  can  be  categorized  along 
three  broad  questions: 

•  Which  aircraft  and  which  aircraft 
operations  should  be  included  in  this 
proposal? 

•  What  compliance  timetable  should 
be  prescribed  in  meeting  the  proposed 
requirements? 

•  And,  how  rigorous  shoidd  the 
requirements  be? 


B.  Compliance  Timetable 

In  general,  the  proposed  rule  woidd 
require  that  damage-tolerance  based 
inspections  and  procedures  be 
developed  and  implemented  within  four 
years  of  the  effective  date  of  the  rule. 
The  FAA  recognizes  that  additional 
compliance  time  can  reduce  the  burden 
on  small  and  large  entities,  and  the 
agency  has  made  every  effort  to  extend 
the  compliance  period  in  those  cases 
where  it  would  be  reasonable  to  do  so. 
Accordingly,  compliance  under  this 
proposal  could  be  delayed  for  airplane 
models  with  9  or  fewer  passenger  seats 
imtil  the  year  2010.  Airplanes  that  have 
an  FAA  defined  design  life  goal  would 
not  be  required  to  have  damage- 
tolerance  based  inspections  and 
procedures  until  they  had  reached  their 
design  life  goal,  or  until  the  year  2010, 
whichever  occurs  first.  Similarly, 
compliance  could  be  delayed  up  imtil 
the  year  2010  for  those  models  currently 
required  by  airworthiness  directive  to  be 
maintained  under  a  non  damage- 
tolerance  based  inspection  program. 


A.  Aircraft  hicluded  in  the  Proposal  c.  Rigor  of  Requirements 

As  proposed,  this  rule  would  apply  to 
all  airplanes  operated  under  part  121, 
all  U.S.-registered  multiengine  airplanes 
operated  under  part  129,  and  all 
multiengine  airplanes  used  in 
scheduled  operations  under  part  135. 
This  proposed  rule  would  not  cover 
helicopters,  single  engine  airplanes 
operated  imder  part  135  or  part  129, 
airplanes  used  in  cargo  operations 
under  part  135,  or  airplanes  used  in 
imscheduled  (on-demand)  operations 
under  part  135.  Section  44717  of  Title 
49  applies  to  "each  aircraft  an  air  carrier 
uses  to  provide  air  transportation."  As 
such,  the  statute  makes  no  exception  for 
aircraft  used  by  small  entity  air  carriers 
to  provide  air  transportation.  Because 
this  proposal  does  not  include  all 
aircraft  described  in  the  statute,  the 
FAA  is  considering  futiu'e  rulemaking  to 
address  the  remaining  aircraft. 

The  aircraft  and  operations  omitted 
from  this  proposal  are  not  exclusively 
operated  by  small  entities,  but  the  FAA 
recognizes  that  they  are  more  likely  to 
be  operated  by  small  entities  than,  for 
example,  large  transport  category 
airplanes  in  scheduled  service.  It  should 
be  recognized,  however,  that  the 
problem  addressed  by  Section  44717, 
the  safety  of  aging  aircraft,  does  not 
depend  on  whether  the  entity  operating 
the  aircraft  is  large  or  small. 


'This  cost  discussion  is  meant  to  be  responsive 
to  the  needs  of  small  business  and  to  the  Small 
Business  Administration.  Currently  the  FAA  is 
trying  to  establish  standards  for  "significant  cost". 


As  noted  in  Subsection  1,  above,  FAA 
regulations  addressing  stnictiiral  design 
have  evolved  over  time.  Non  damage- 
tolerance  based  supplemental 
inspection  programs,  based  on  Advisory 
Circular  91-60,  have  been  mandated  by 
airworthiness  directives  for  several 
existing  models.  Those  inspections  and 
procedures  address  known  service 
experience  problems,  but  they  do  not 
anticipate  the  possibility  of  future 
fatigue  cracks  that  could  be  predicted 
through  the  use  of  damage-tolerance 
based  principles.  Evidence  to  date 
suggests  that  when  all  critical  structures 
are  included,  damage-tolerance  based 
inspections  and  procedures  provide  the 
best  approach  to  address  aircraft  fetigue. 
As  such,  this  proposal  would  require 
that  all  of  the  airplanes  subject  to  this 
rule,  including  those  with  existing 
service  based  procedures,  meet  this 
higher  level  of  assessment  and 
inspection  by  the  year  2010.  Obviously, 
the  non  damage-tolerance  based 
program  would  induce  lower  costs  but 
with  a  concomitant  reduction  in  safety 
assurance. 

In  attempting  to  strike  a  permissible 
balance,  it  is  important  to  note  that  this 
proposed  rule  would  not  mandate  the 
most  rigorous  level  of  inspection 
procedures  and  analysis  presently 
available.  The  FAA  has  published  a 
proposed  rule  for  future  certifications  of 
transport  category  airplanes  (part  25) 
that  would  require  the  use  of  "initial 
flaw"  consideration  in  the  damage- 
tolerance  and  fatigue  evaluation  of 


structure  for  those  airplanes.  Under  that 
proposal,  the  inspection  thresholds  for 
certain  critical  structure  would  have  to 
be  established  based  on  crack  growth 
analyses  or  tests  assiuning  that  the 
structure  contains  an  initial  flaw  of  the 
maximum  probable  size  that  could  exist 
as  a  result  of  either  manufacturing  or 
service  induced  damage.  The  FAA  holds 
that  "initial  flaw"  consideration  is  an 
appropriate  regulatory  requirement  for 
newly  certificated  transport  category 
airplanes.  By  comparison,  the  existing 
aging  airplanes  under  this  proposed  mle 
would  be  better  served  by  addressing 
"initial  flaw"  procedures  in  advisory 
circular  material,  thereby  maximizing 
the  flexibility  of  operators  to  consider 
the  best  equivalent  means  of  compliance 
for  their  particular  airplane  models. 

8.  Compliance  Assistance 

In  its  efforts  to  assist  small  entities 
and  other  affected  parties  in  complying 
with  the  proposed  rule,  the  FAA  is 
publishing  an  advisory  circular, 
"Continued  Airworthiness  of  Older 
Small  Transport  and  Commuter 
Airplanes;  Establishment  of 
Supplemental  Inspection  Programs."  A 
notice  of  availability  for  this  circular 
will  be  published  concurrently  with  the 
proposed  rule.  This  circular  will  detail 
acceptable  means  of  compliance  with 
the  proposed  rule. 

In  addition,  the  FAA  has  undertaken 
a  research  program  to  develop  a 
simplified  damage-tolerance  based 
methodology,  directly  applicable  to 
commuter  sized  airplanes.  The  results  of 
this  work  will  be  available  in  the  public 
domain  and  could  be  used  by  small 
manufacturers  or  designated 
engineering  representatives  (DERs)  to 
aid  their  development  of  the  inspections 
needed  to  comply  with  the  proposed 
rule.  Again,  however,  the  benefits  of  a 
simplified  damage-tolerance  based 
methodology  for  smaller  airplanes 
would  be  realized  by  both  small  and 
large  air  carriera. 

The  estimated  cost  to  the  government 
to  develop  the  generic  methodology  is 
$4  million.  To  date,  approximately  $2.2 
million  has  been  spent  and  work  is 
expected  to  be  completed  in  fiscal  year 
2000.  By  fimding  the  development  of  a 
generic  damage  tolerance  methodology 
applicable  to  the  entire  commuter  fleet, 
the  FAA  intends  to  reduce  the  costs  to 
small  entities  and  other  operators 
subject  to  the  proposed  rule.  It  should 
be  noted  that  die  cost  estimates  in  the 
economic  analysis  above  reflect  the  full 
costs  of  implementing  the  proposed  rule 
and  do  not  accoimt  for  the  possible 
reductions  in  costs  that  coiild  be 
afforded  by  this  research. 
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Trade  Impact  Assessment 

The  proposed  rule  would  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  U.S.  goods 
and  services  to  foreign  countries  and  the 
import  of  foreign  goods  and  services 
into  the  United  States. 

International  Trade  Impact  Analysis 

The  provisions  of  this  proposed  rule 
would  not  constitute  a  barrier  to 
international  trade,  including  the  export 
of  U.S.  goods  and  services  to  foreign 
coimtries  and  the  import  of  foreign 
goods  and  services  into  the  United 
States. 
International  Compatibility 

When  this  proposal  becomes  a  final 
rule,  the  FAA  intends  to  recommend 
that  the  ICAO  and  the  JAA  consider 
making  similar  changes  to  their 
recommended  practices  and 
requirements. 

Unfunded  Mandates  Reform  Act 
Assessment 

Based  on  these  estimates,  the  FAA 
does  not  consider  the  effects  of  this 
proposed  rule  sufficient  to  trigger  the 
reqiiirements  of  the  Unfunded  Mandates 
Reform  Act  or  to  be  a  "major" 
rulemaking  for  the  purposes  of  the 
Congressional  review  requirements 
under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  The  FAA 
requests  comments  on  its  cost  estimates 
with  respect  to  those  statutes. 

Regtdations  Affecting  Intrastate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  {110  Stat. 
3213)  requires  the  Administrator,  when 
modifying  regvdations  in  14  CFR  in  a 
manner  affecting  intrastate  aviation  in 
Alaska,  to  consider  the  extent  to  which 
Alaska  is  not  served  by  transportation 
modes  other  than  aviation,  and  to 
establish  such  regulatory  distinctions  as 
he  or  she  considers  appropriate. 
Because  this  proposed  rule  would  apply 
to  all  airplanes  under  part  121  and 
many  airplanes  under  part  135,  it  could, 
if  adopted,  affect  intrastate  aviation  in 
Alaska.  The  FAA,  therefore,  specifically 
requests  comments  on  whether  there  is 
justification  for  applying  the  proposed 
rule  differently  to  intrastate  operations 
in  Alaska. 
Federalism  Implications 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effiects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

ListofSub|ects 

14  CFR  Part  119 

Air  carriers.  Air  transportatiorf. 
Aircraft,  Aviation  safety.  Commuter 
operations,  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  121 

Air  carriers.  Aircraft,  Aviation  safety. 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

14  CFR  Part  129 

Air  carriers.  Aircraft,  Aviation  safety. 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  135 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

14  CFR  Part  183 

Aircraft,  Authority  delegations 
(Government  agencies),  Reporting  and 
recordkeeping  requirements. 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  parts  119, 121, 129, 
135,  and  183  of  Title  14,  Code  of  Federal 
Regidations  (14  CFR  parts  119. 121, 129, 
135,  and  183)  as  follows: 

PART  11»-CERTlRCATION:  AIR 
CARRIERS  AND  COMMERaAL 
OPERATORS 

1.  The  authority  citation  for  part  119 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1153,  40101. 
40102.  40103,  40113,  44105.  44106.  44111, 
44701-44717,  44722,  44901,  44903.  44904. 
44906.  44912.  44914.  44936,  44938.  46103, 
46105. 

2.  Section  119.3  is  amended  by 
adding  the  definition  of  "years  in 
service"  after  the  definition  of  "When 
common  carriage  is  not  involved  or 
operations  not  involving  common 
carriage"  to  read  as  follows: 

§119 J    Definitions. 

***** 

years  in  service  means  the  calendar 
time  elapsed  since  an  airplane  was 
issued  its  first  U.S.  or  first  foreign 
airworthiness  certificate. 


PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

3.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  40119, 
44101.  44701-44702.  44705.  44709-44711. 
44713,  44716-44717.  44722.  44901.  44903- 
44904,  44912,  46105. 

4.  Section  121.368  is  added  to  read  as 
follows: 

§  1 21 .368    Aging  airplane  records  reviews 
and  inspections. 

(a)  Applicability.  This  section 
identifies  the  records  and  requirements 
necessary  for  the  certificate  holder  to 
demonstrate  to  the  Administrator  that 
the  maintenance  of  age-sensitive  parts 
and  components  of  the  airplane  has 
been  adequate  and  timely  enough  to 
ensure  the  highest  degree  of  safety.  The 
Administrator  reviews  these  records  and 
conducts  the  inspections  necessary  to 
decide  whether  an  airplane  is  in  safe 
condition  and  maintained  properly  for 
operation  in  air  transportation. 

(b)  No  certificate  holder  may  operate 
an  airplane  under  this  part  after  the 
dates  specified  herein  unless  the 
Administrator  has  notified  the 
certificate  holder  that  the  Administrator 
has  completed  the  aging  airplane  record 
reviews  and  inspections. 

(1)  For  an  airplane  that  has  exceeded 
24  years  in  service  on  [the  effective  date 
of  the  rule],  no  later  than  [3  years  after 
the  effective  date  of  the  rule]  and 
thereafter  at  intervals  not  to  exceed  5 

years. 

(2)  For  an  airplane  that  has  exceeded 
14  years  in  service  but  not  24  years  in 
service  on  (the  effective  date  of  the 
rule],  no  later  than  [5  years  after  the 
effective  date  of  the  rule]  and  thereafter 
at  intervals  not  to  exceed  5  years. 

(3)  For  an  airplane  that  has  not 
exceeded  14  years  in  service  on  (the 
effective  date  of  the  rule),  no  later  than 
5  years  after  the  start  of  the  airplane's 
15th  year  in  service  and  thereafter  at 
intervals  not  to  exceed  5  years. 

(c)  In  the  event  of  an  unforeseen 
scheduling  conflict  for  a  specific 
airplane,  tiie  Administrator  may 
approve  an  extension  of  up  to  90  days 
beyond  a  date  specified  in  paragraph  (b) 
of  this  section. 

(d)  The  certificate  holder  must  make 
available  to  the  Administrator  each 
airplane  for  which  a  records  review  and 
inspection  is  required  under  this 
section,  in  a  condition  for  inspection 
specified  by  the  Administrator,  together 
with  the  following  records: 

(1)  Total  years  in  service; 

(2)  Total  flight  hours  of  the  airftame; 

(3)  Total  flight  cycles  of  the  airfi«me; 
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{4)  Date  of  the  last  records  review  and 
inspection  required  by  this  section; 

(5)  Current  status  of  life-limited  parts 
of  the  airframe; 

(6)  Time  since  the  last  overhaul  of  all 
structural  components  that  are  required 
to  be  overhauled  on  a  specific  time 
basis; 

(7)  Current  inspection  status  of  the 
airplane,  including  the  time  since  the 
last  inspection  required  by  the 
inspection  program  imder  which  the 
airplane  is  maintained; 

(8)  Current  status  of  the  following, 
including  the  method  of  compliance: 

(i)  Airworthiness  directives; 

(ii)  Corrosion  Prevention  and  Control 
Programs;  and 

(iii)  Inspections  and  procedures 
required  by  §  121.370a. 

(9)  A  list  of  major  structural 
alterations,  and 

(10)  A  report  of  major  structural 
repairs  and  the  current  inspection  status 
for  those  repairs. 

(e)  Each  certificate  holder  must  notify 
the  Administrator  at  least  60  days  before 
the  date  on  which  the  airplane  and 


airplane  records  will  be  available  for 
review  and  inspection. 

5.  Section  121.370  is  added  to  read  as 
follows: 

§  1 21 .370a    Supplemental  Inspections. 

(a)  Except  as  otherwise  provided  in 
this  section,  no  certificate  holder  may 
operate  an  airplane  under  this  part  after 
[4  years  after  die  effective  date  of  the 
rule]  unless  the  maintenance  program 
for  that  airplane  includes  damage- 
tolerance-based  inspections  and 
procedures. 

(b)  A  certificate  holder  may  operate  an 
airplane  listed  in  appendix  M  to  this 
part  as  follows: 

(1)  If  the  time  in  service  of  the 
airplane  reaches  the  design-life  goal 
listed  in  appendix  M  to  this  part  before 
[4  years  after  the  effective  date  of  the 
rule],  the  certificate  holder  may  operate 
that  airplane  imtil  [4  years  after  the 
effective  date  of  the  rule];  after  that  date, 
the  airplane  may  not  be  operated  imless 
the  maintenance  program  for  that 
airplane  includes  damage-tolerance- 
based  inspections  and  procedures. 


(2)  If  the  time  in  service  of  the 
airplane  reaches  the  design-life  goal 
listed  in  appendix  M  to  this  part  on  or 
after  [4  years  after  the  effective  date  of 
the  rule],  the  certificate  holder  may 
operate  that  airplane  until  the  date  the 
airplane's  time  in  service  reaches  the 
design-life  goal  or  until  December  20. 
2010,  whichever  occius  sooner.  After 
that  date,  the  airplane  may  not  be 
operated  unless  the  maintenance 
program  for  that  airplane  includes  the 
damage-tolerance-based  inspections  and 
procediu-es. 

(c)  A  certificate  holder  may  operate  an 
airplane  for  which  an  airworthiness 
directive  requires  the  maintenance 
program  to  include  non-damage- 
tolerance-based  supplemental 
inspections  and  procedures  until 
December  20,  2010;  after  that  date,  the 
certificate  holder  may  not  operate  the 
airplane  unless  the  maintenance 
program  for  that  airplane  includes 
damage-tolerance-based  inspections  and 
procedures. 

6.  Appendix  N  to  part  121  is  added 
to  read  as  follows: 


Appendix  N  to  Part  121— Design-Life  Goals 


Airplane  type 


Beech  Aircraft  Co.: 

—Beech  99  (all  models)  ; 

—Beech  1900  and  1900C  

—Beech  300  and  300LW  

—Beech  B300  and  B300C 

—Beech  1900D  

British  Aerospace  Ltd.; 

— BAe  Jetstream  3101   

— BAe  Jetstream  3201   

De  Havilland  Aircraft  Co.: 

— DHC-6 

Domier  GmbH: 

— Domier  228-100  and  -200  

—Domier  228-101  and -201  

— Domier  228-202 

—Domier  228-212  (Except  SN  155  &  191  and  up) 

—Domier  228-212  (SN  155  and  191  and  up)  

Empresa  Brasileira  de  Aeronautica  (Embraer): 

Embraer  EMB-1 10  „ 

Fairchild  Aircraft  Company: 

— SA226-TC  


Number 
of  seats 


— SA227-AT 

— SA227-TT  

— SA227-AC 

— SA227-PC 

— SA227-BC 

— SA227-CC  

— SA227-DC  

Pilatus  Britten-Norman: 

PBN  BN-2  Mk  III  (all  models) 
Short  Brothers  Ltd.: 

— SD3-30  

— SD»-60  

— SD3-Sherpa 


15+2 
19+2 
13+2 
15+2 
19+2 

19+2 
19+2 

22+2 

19+2 
19+2 
19+2 
19+2 
19+2 

19+2 

20+2 

14+2 

9+2 

20+2 

20+2 

20+2 

19+2 

19+2 

16+2 

39+2 
39+2 
39+2 


Type 
certifi- 
cate 
data 
sheet 


A14CE 
A24CE 
A24CE 
A24CE 
A24CE 

A21EU 
A56EU 

A9EA 

A16EU 
A16EU 
A16EU 
A16EU 
A16EU 

A21S0 

A8SW 

A5SW 

A5SW 

A8SW 

A8SW 

A8SW 

A18SW 

A18SW 

A29EU 

A41EU 
A41EU 
A41EU 


Design- 
life  goal 
(hrs) 


46,000 
45,000 
30,000 
30,000 
45,000 

30,000 
30,000 

33.000 

42,800 
32,800 
29,600 
26,400 
42,800 

30,000 

35,000 
35,000 
"35,000 
35,000 
35,000 
35,000 
35,000 
35,000 

20,480 

57,600 
28,800 
40,000 
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PART  129— OPERATIONS:  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  U.S.-REGISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE 

7.  The  authority  citation  for  part  129 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40104-40105, 
40113,  40119,  44701-44702.  44712,  44716- 
44717,  44722,  44901-44904,  44906. 

8.  Section  129.1  is  revised  to  read  as 
follows: 

§129.1    Appilcabnity. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  prescribes 
rules  governing  the  operation  within  the 
United  States  of  each  foreign  air  carrier 
holding  a  permit  issued  by  the  Civil 
Aeronautics  Board  or  the  Department  of 
Transportation  under  49  U.S.C.  41301 
through  41306  (formerly  section  402  of 
the  Federal  Aviation  Act  of  1958  (49 
U.S.C.  App.  1372),  as  amended),  or 
other  appropriate  economic  or 
exemption  authority  issued  by  the  Qvil 
Aeronautics  Board  or  the  Department  of 
Transportation. 

(b)  Sections  129.14, 129.16,  and 
129.20  also  apply  to  U.S.-registered 
aircraft  operated  solely  outside  the 
United  States  in  common  carriage  by  a 
foreign  person  or  foreign  air  carrier.  For 
the  pxupose  of  this  part,  a  foreign  person 
is  any  person,  not  a  citizen  of  the  United 
States,  who  operates  a  U.S.-registered 
aircraft  in  common  carriage  solely 
outside  the  United  States. 

9.  Section  129.16  is  added  to  read  as 
follows: 

§  1 29.1 6    Supplemental  inspections  for 
U.S.-fegi8tered  aircraft. 

(a)  Except  as  otherwise  provided  in 
this  section,  no  foreign  air  carrier  or 
foreign  person  may  operate  a  U.S.- 
registered  multiengine  airplane  initially 
type  certificated  with  10  or  more 
passenger  seats  imder  this  part  after  [4 
years  after  the  effective  date  of  this  rule] 
unless  the  maintenance  program  for  that 
airplane  includes  damage-tolerance- 
based  inspections  and  procedures. 

(b)  Except  as  otherwise  provided  in 
this  section,  no  foreign  air  carrier  or 
foreign  person  may  operate  a  U.S.- 
registered  multiengine  airplane  initially 
type  certificated  with  nine  or  fewer 
passenger  seats  under  this  part  after 
December  20,  2010.  unless  the 
maintenance  program  for  that  airplane 
includes  damage-tolerance-based 
inspections  and  procedures. 

(c)  A  foreign  air  carrier  or  foreign 
person  may  operate  a  U.S.-registered 
airplane  listed  in  appendix  B  to  this  part 
as  follows: 


(1)  If  the  time  in  service  of  the 
airplane  reaches  the  design-life  goal 
listed  in  appendix  B  to  this  part  before 
[4  years  after  the  effective  date  of  the 
rule],  the  foreign  air  carrier  or  foreign 
person  may  operate  that  airplane  until 
[4  years  after  the  effective  date  of  the 
rule];  after  that  date,  the  airplane  may 
not  be  operated  unless  the  maintenance 
program  for  that  airplane  includes 
damage-tolerance-based  inspections  and 
procedures. 

(2)  If  the  time  in  service  of  the 
airplane  reaches  the  design-life  goal 
listed  in  appendix  B  to  this  part  on  or 
after  [4  years  after  the  effective  date  of 
the  rule],  the  foreign  air  carrier  or 
foreign  person  may  operate  that  airplane 
until  the  date  the  time-in-service  of  the 
airplane  reaches  the  design-life  goal  or 
until  December  20,  2010,  whichever 
occurs  sooner.  After  that  date,  the 
airplane  may  not  be  operated  \inless  the 
maintenance  program  for  that  airplane 
includes  damage-tolerance-based 
inspections  and  procedures. 

(a)  A  foreign  air  carrier  or  foreign 
person  may  operate  a  U.S.-registered 
airplane  for  which  an  airworthiness 
directive  requires  the  maintenance 
program  to  include  non-damage- 
tolerance-based  supplemental 
inspections  and  procedures  \mtil 
December  20,  2010.  After  that  date,  the 
foreign  air  carrier  or  foreign  person  may 
not  operate  the  airplane  unless  the 
maintenance  program  for  that  airplane 
includes  damage-tolerance-based 
inspections  and  procedures. 

10.  Section  129.33  is  added  to  read  as 
follows: 


§  1 29.33    Aging  airplane  records  reviews 
and  inspections  for  U.S.-registered  aircraft. 

(a)  Applicability.  This  section 
identifies  the  records  and  requirements 
necessary  for  a  foreign  air  earner  or 
foreign  person  to  demonstrate  to  the 
Adnxinistrator  that  the  maintenance  of 
age-sensitive  parts  and  components  of 
the  airplane  has  been  adequate  and 
timely  enough  to  ensure  the  highest 
degree  of  safety.  The  Administrator 
reviews  these  records  and  conducts  the 
inspections  necessary  to  decide  whether 
an  airplane  is  in  safe  condition  and 
maintained  properly  for  operation  in  air 
transportation. 

(b)  After  the  dates  specified  herein,  no 
foreign  air  carrier  or  foreign  person  may 
operate  a  U.S.-registered  airplane  xmder 
this  part  unless  the  Administrator  has 
notified  the  foreign  air  carrier  or  foreign 
person  that  the  Administrator  has 
completed  the  aging  airplane  record 
reviews  and  inspections.  ^ 

(1)  For  an  airplane  that  has  exceeded 
24  years  in  service  on  [the  effective  date 


of  the  rule],  no  later  than  [3  years  after 
the  effective  date  of  the  rule],  and 
thereafter  at  intervals  not  to  exceed  5 
years. 

(2)  For  an  airplane  that  has  exceeded 
14  years  in  service,  but  not  24  years  in 
service,  on  [the  effective  date  of  the 
rule],  no  later  than  [5  years  after  the 
effective  date  of  the  nile],  and  thereafter 
at  intervals  not  to  exceed  5  years. 

(3)  For  an  airplane  that  has  not 
exceeded  14  years  in  service  on  [the 
effective  date  of  the  rule],  no  later  than 
5  years  after  the  start  of  the  airplane's 
15th  year  in  service  and  thereafter  at 
intervals  not  to  exceed  5  years. 

(c)  In  the  event  of  an  unforeseen 
scheduling  conflict  for  a  specific 
airplane,  &e  Administrator  may 
approve  an  extension  of  up  to  90  days 
beyond  a  date  specified  in  paragraph  (b) 
of  this  section. 

(d)  The  foreign  air  carrier  or  foreign 
person  must  nuke  available  to  the 
Administrator  each  U.S.-registered 
airplane  for  which  a  records  review  and 
inspection  is  required  imder  this 
section,  in  a  condition  for  inspection 
specified  by  the  Administrator,  together 
with  the  following  records: 

(1)  Total  years  in  service; 

(2)  Total  flight  hours  of  the  airframe; 

(3)  Total  flight  cycles  of  the  airframe; 

(4)  Date  of  the  last  records  review  and 
inspection  required  by  this  section; 

(5)  Cvurent  status  of  life-limited  parts 
of  the  airframe; 

(6)  Time  since  the  last  overhaul  of  all 
structural  components  that  are  required 
to  be  overhauled  on  a  specific  time 
basis; 

(7)  Current  inspection  status  of  the 
airplane,  including  the  time  since  the 
last  insi>ection  required  by  the 
inspection  program  under  which  the 
airplane  is  maintained; 

(8)  Current  status  of  the  following, 
including  the  method  of  compliance: 

(i)  Airworthiness  directives; 

(ii)  Corrosion  Prevention  and  Control 
Programs;  and 

(iii)  Inspections  and  procedures 
required  by  §  121.370  of  this  chapter. 

(9)  A  hst  of  major  structural 
alterations;  and 

(10)  A  report  of  major  structural 
repairs  and  the  current  inspection  status 
for  these  repairs. 

(e)  Each  foreign  air  carrier  or  foreign 
person  must  notify  the  Administrator  at 
least  60  days  before  the  date  on  which 
the  airplane  and  airplane  records  will  be 
available  for  inspection  and  review. 

11.  Appendix  B  to  part  129  is  added 
to  read  as  follows: 
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Appendix  B  to  Part  12&— Design-Life  Goals 


Airplane  type 


Beech  Aircraft  Co.: 

—Beech  99  (all  models)  

—Beech  1900  arxi  1900C  

—Beech  300  and  300LW  

—Beech  B300  and  B300C  

—Beech  1900D  

British  Aerospace  Ltd.: 

— BAe  Jetstream  3101  

— BAe  Jetstream  3201   

Cessna  Aircraft  Co.: 

—Cessna  402  Series  (all  models  except  402C)  

—Cessna  402C  

De  HaviHand  Aircraft  Co.: 

— OHC-6 

Domier  GmbH: 

— Domier  228-100  and  -200  

—Oomier  228-101  and -201  

—Domier  228-202  

—Domier  228-212  (Except  SN  155  &  191  and  up) 

—Domier  228-212  (SN  155  and  191  and  up)  

Empresa  Brasileira  de  Aeronautica  (Embraer): 

Embraer  EMB-110  

Fairchild  Aircraft  Company: 

— SA226-TC 

— SA227-AT  

— SA227-TT  

— SA227-AC 

— SA227-PC 

— SA227-BC 

— SA227-CC  

— SA227-DC  

Pilatus  Britten-Norman: 

PBN  BN-2  Mk  III  (all  models)  

Piper  Aircraft  Co.: 

—PA  31  Navajo  

—PA  31-300  Navajo 

—PA  31 P  Pressurized  Navajo 

—PA  31T  Cheyenne  and  Cheyenne  II 

—PA  31-350  Chieftain  and  (T-1020)  

—PA  31-325  Navajo  CR 

—PA  31T2  Cheyenne  II  XL 

—PA  31T3  (T-1040)  without  tip  tanks 

—PA  31 T3  (T-1040)  with  tip  tanks 

Short  Brothers  Ltd.: 

— SD3-30  

— SD3-60  


15+2 
19+2 
13+2 
15+2 
19+2 

19+2 
19+2 

8+2 
8+2 

22+2 

19+2 
19+2 
19+2 
19+2 
19+2 

19+2 

20+2 

14+2 

9+2 

20+2 

20+2 

20+2 

19+2 

19+2 

16+2 

6+2 
6+2 
6+2 
7+2 
9+2 
9+2 
5+2 
9+2 
9+2 

39+2 
39+2 


— SD3-Sherpa "'""'"""ZZ''.    ^^^ 


A14CE 
A24CE 
A24CE 
A24CE 
A24CE 

A21EU 
A56EU 

A7CE 
A7CE 

A9EA 

Ai6EU 
A16EU 
A16EU 
A16EU 
A16EU 

A21SO 

A8SW 

A5SW 

A5SW 

ABSW 

A8SW 

A8SW 

A18SW 

A18SW 

A29EU 

A20SO 

A20SO 

A8EA 

A8EA 

A20SO 

A20SO 

A8EA 

A8EA 

A8EA 

A41EU 
A41EU 
A41EU 


46,000 
45,000 
30,000 
30,000 
45,000 

30,000 
30,000 

12,000 
7.000 

33,000 

42,800 
32,800 
29,600 
26,400 
42,800 

30,000 

35,000 
35,000 
35.000 
35,000 
35.000 
35,000 
35.000 
35.000 

20,480 

11,000 
15,500 
14,000 
12,000 
13.000 
11,000 
11,400 
17.400 
13,800 

57,600 
28,800 
40,000 


PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

12.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44705,  44709,  44711-44713,  44715- 
44717.44722. 

13.  Section  135.168  is  added  to  read 
as  follows: 

§135.168    Supplemental  inspections. 

(a)  Except  as  otherwise  provided  in 
this  section,  no  certificate  holder  may 
operate  a  multiengine  airplane  initially 


type  certificated  with  10  or  more 
passenger  seats  in  scheduled  operations 
imder  this  part  after  [4  years  after  the 
effective  date  of  this  rule],  imless  the 
inspection  program  for  that  airplane 
includes  damage-tolerance-based 
inspections  and  procedures. 

(b)  Except  as  otherwise  provided  in 
this  section,  no  certificate  holder  may 
operate  a  multiengine  airplane  initially 
type  certificated  with  nine  or  fewer 
passenger  seats  in  scheduled  operation 
imder  this  part  after  December  20,  2010, 
unless  the  inspection  program  for  that 
airplane  includes  damage-tolerance- 
based  inspections  and  procedures. 


(c)  A  certificate  holder  may  operate  an 
airplane  listed  in  appendix  F  to  this  part 
as  follows: 

(1)  If  the  time  in  service  of  the 
airplane  reaches  the  design-life  goal 
listed  in  appendix  F  to  this  part  before 
(4  years  after  the  effective  date  of  the 
rule],  the  certificate  holder  may  operate 
that  airplane  imtil  [4  years  after  the 
effective  date  of  the  rule];  after  that  date, 
the  airplane  may  not  be  operated  unless 
the  inspection  program  for  that  airplane 
includes  damage-tolerance-based 
inspections  and  procedures. 

(2)  If  the  time  in  service  of  the 
airplane  reaches  the  design-life  goal 
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listed  in  appendix  F  to  this  part  on  or 
after  (4  years  after  the  effective  date  of 
the  rule],  the  certificate  holder  may 
operate  that  airplane  until  the  date  the 
time-in-service  of  the  airplane  reaches 
the  design-life  goal  or  until  December 
20,  2010,  whichever  occurs  sooner. 
After  that  date,  the  airplane  may  not  be 
operated  unless  the  inspection  program 
for  that  airplane  includes  damage- 
tolerance-based  inspections  and 
procedures. 

(d)  A  certificate  holder  may  operate 
an  airplane  for  which  an  airworthiness 
directive  requires  the  inspection 
program  to  include  non-damage- 
tolerance-based  supplemental 
inspections  and  procediues  imtil 
December  20,  2010;  after  that  date,  the 
holder  may  not  operate  the  airplane 
unless  the  inspection  program  for  that 
airplane  includes  damage-tolerance- 
based  inspections  and  procedures. 

14.  Section  135.422  is  added  to  read 
as  follows: 

§  1 35.422    Aging  airplane  records  reviews 
and  inspections. 

(a)  Applicability.  This  section 
identifies  the  records  and  requirements 
necessary  for  the  certificate  holder 
operating  a  multiengine  airplane  in 
scheduled  operations  to  demonstrate  to 
the  Administrator  that  the  maintenance 
of  age-sensitive  parts  and  components  of 
the  airplane  has  been  adequate  and 
timely  enough  to  ensure  the  highest 
degree  of  safety.  The  Administrator 
reviews  these  records  and  conducts  the 


inspections  necessary  to  decide  whether 
an  airplane  is  in  safe  condition  and 
maintained  properly  for  operation  in  air 
transportation. 

(b)  After  the  dates  specified  herein,  no 
certificate  holder  may  operate  a 
multiengine  airplane  imder  this  part  in 
scheduled  operation  unless  the 
Administrator  has  notified  the 
certificate  holder  that  the  Administrator 
has  completed  the  aging  airplane 
records  reviews  and  inspections. 

(1)  For  an  airplane  that  has  exceeded 
24  years  in  service  on  [the  effective  date 
of  the  rule],  no  later  than  [3  years  after 
the  effective  date  of  the  rule],  and 
thereafter  at  intervals  not  to  exceed  5 
years. 

(2)  For  an  airplane  that  has  exceeded 
14  years  in  service,  but  not  24  years  in 
service,  on  [the  effective  date  of  the 
rule],  no  later  than  [5  years  after  the 
effective  date  of  the  rule],  and  thereafter 
at  intervals  not  to  exceed  5  years. 

(3)  For  an  airplane  that  has  not 
exceeded  14  years  in  service  on  [the 
effective  date  of  the  rule],  no  later  than 
5  years  after  the  start  of  the  airplane's 
15th  year  in  service  and  thereafter  at 
intervals  not  to  exceed  5  years. 

(c)  In  the  event  of  an  unforeseen 
scheduling  conflict  for  a  specific 
airplane,  the  Administrator  may 
approve  an  extension  of  up  to  90  days 
beyond  a  date  specified  in  paragraph  (b) 
of  this  section. 

(d)  The  certificate  holder  must  make 
available  to  the  Administrator  each 
airplane  for  which  a  records  review  and 


inspection  is  required  imder  this 
section,  in  a  condition  for  inspection 
specified  by  the  Administrator,  together 
with  the  following  records: 

(1)  Total  years  in  service; 

(2)  Total  flight  hours  of  the  airftame; 

(3)  Total  flight  cycles  of  the  airframe; 

(4)  Date  of  the  last  records  review  and 
inspection  required  by  this  section; 

(5)  Current  status  of  life-limited  parts 
of  the  airframe; 

(6)  Time  since  the  last  overhaul  of  all 
structural  components  that  are  required 
to  be  overhaxUed  on  a  specific  time 
basis; 

(7)  Current  inspection  status  of  the 
airplane,  including  the  time  since  the 
last  inspection  required  by  the 
inspection  program  under  which  the 
airplane  is  maintained; 

(8)  Current  status  of  the  following, 
including  the  method  of  compliance: 

(i)  Airworthiness  directives; 

(ii)  Corrosion  Prevention  and  Control 
Proptuns;  and 

(iii)  hispections  and  procedm^s 
required  by  §135.168. 

{9)  A  list  of  major  structural 
alterations;  and 

(10)  A  report  of  major  structiu^l 
repairs  and  the  current  inspection  statxis 
for  these  repairs. 

(e)  Each  certificate  holder  must  notify 
the  Administrator  at  least  60  days  before 
the  date  on  which  the  airplane  and 
airplane  records  will  be  available  for 
inspection  and  review. 

15.  Appendix  G  to  part  135  is  added 
to  read  as  follows: 


APPENDIX  G  TO  Part  135— Design-Ufe  Goai^ 


Airplane  type 


Beech  Aircraft  Co.: 

—Beech  99  (all  models) - - • 

—Beech  1900  and  1900C 

—Beech  300  and  300LW • 

—Beech  B300  and  B300C  • 

—Beech  1900D  

British  Aerospace  Ltd.: 

— BAe  Jetstream  3101   • • 

— BAe  Jetstream  3201  

Cessna  Aircraft  Co.: 

—Cessna  402  Series  (al  models  except  402C) 

—Cessna  402C 

De  Havilland  Aircraft  Co.: 

— DHC^ " 

Domier  GmbH: 

— Oomier  228-100  and  -200 

—Domier  228-101  and  -201 

—Domier  228-202  • 

—Domier  228-212  (Except  SN  155  &  191  and  up) 

—Domier  228-212  (SN  155  and  191  and  up) 

Empresa  Brasileira  de  Aeronautica  (Embraer): 

Embraer  EMB-1 10  

Fairchild  Aircraft  Company: 

— SA226-TC 


15+2 
19+2 
13+2 
15+2 
19+2 

19+2 
19+2 

8+2 
8+2 

22+2 

19+2 
19+2 
19+2 
19+2 
19+2 

19+2 

20+2 


A14CE 
A24CE 
A24CE 
A24CE 
A24CE 

A21EU 
A56EU 

A7CE 
A7CE 

A9EA 

A16EU 
A16EU 
A16EU 
A16EU 
A16EU 

A21S0 

ABSW 


46.000 
45,000 
30,000 
30,000 
45,000 

30,000 
30,000 

12.000 
7,700 

33.000 

42,800 
32,800 
29,600 
26,400 
42,800 

30,000 

35,000 
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•J.-'T  -: 


Airplane  type 


— SA227-AT 

— SA227-TT  

— SA227-AC 

— SA227-PC 

— SA227-aC 

— SA227-CC  „ 

— SA227-OC  

Pilatus  Britten-Norman: 

PBN  BN-2  Mk  III  (all  models)  

Piper  Aircraft  Co.; 

—PA  31  Navajo  

—PA  31-300  Navajo 

—PA  31 P  Pressurized  Navajo  

—PA  31 T  Cheyenne  and  Cheyenne  II 

—PA  31-350  Chieftain  and  (T-1020) 

—PA  31-325  Navajo  CR 

—PA  31T2  Cheyenne  II  XL 

—PA  31 T3  (T-1040)  without  tip  tanks 

—PA  31T3  (T-1040)  with  tip  tanks  .... 
Short  Brothers  Ltd.: 

— SD3-30 

— SD3-60  

— SD3-Sherpa 


Number 
of  seats 


14+2 

9+2 

20+2 

20+2 

20+2 

19+2 

19+2 

16+2 

6+2 
6+2 
6+2 
7+2 
9+2 
9+2 
9+2 
9+2 
9+2 

39+2 
39+2 
39+2 


A5SW 

A5SW 

A8SW 

A8SW 

A8SW 

A18SW 

A18SW 

A29EU 

A20SO 

A20SO 

A8EA 

A8EA 

A20SO 

A20SO 

A20SO 

A8EA 

A8EA 

A41EU 
A41EU 
A41EU 


^h^'n 


35,000 
35.000 
35,000 
35,000 
35,000 
35,000 
35,000 

20,480 

11,000 
15,500 
14,000 
12,000 
13,000 
11,000 
11,400 
17,400 
13,800 

57,600 
28,800 
40,000 


PART  183— REPRESENTATIVES  OF 
THE  ADMINISTRATOR 

16.  The  authority  citation  for  part  183 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  9701;  49  U.S.C. 
106(g),  40113,  44702,  45303. 

17.  Section  183.33  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§  183.33    Designated  AirworthineM 
Representative 

***** 

(a)  Perform  examination,  inspection, 
and  testing  services  necessary  to  the 
issuance  of,  and  to  determine  the 
continuing  efifectiveness  of  certificates, 
including  issuing  certificates,  as 
authorized  by  the  Director,  Flight 
Standards  Service,  in  the  area  of 
maintenance,  or  as  authorized  by  the 


Director,  Aircraft  Certification  Service, 
in  the  areas  of  manufacturing  and 
engineering. 

***** 

Issued  in  Washington,  DC,  on  March  19, 
1999. 

L.  Nicholas  Lac^, 

Director,  Flight  Standards  Service. 

(FR  Doc.  99-7443  Filed  4-1-99;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  (AC)  91-MA, 
Continued  AInworthinesa  of  Older 
Small  Tranaport  and  Commuter 
Airplanes;  EstaMiahment  of  Damage- 
Tolerance-Baaed  Inapectlona  and 
Procedurea 

agency:  Federal  Aviation 
Administration  CFAA),  DOT. 
ACTION:  Notice  of  availability  and 
request  for  comments.     

SUMMARY:  This  notice  announces  the 
availability  of  and  request  for  comments 
on  proposed  AC  91-MA,  which  provides 
information  and  guidance  to 
manufacturers  and  operators  for  use  in 
developing  contained  structural 
integrity  programs  to  ensure  the  safe 
operation  of  small  transport  and 
commuter  airplanes  throughout  their 
operational  usage.  The  material 
provides  an  acceptable  means,  but  not 
the  only  means,  of  showing  compliance 
with  the  operational  requirements  of  the 
Federal  Aviation  Regulations  applicable 
to  the  establishment  of  a  damage- 
tolerance-based  inspections  and 
procedures. 

DATES:  Comments  must  be  received  on 
or  before  August  2, 1999. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to:  Bobby  Sexton,  ACE- 
102,  Aging  Airplane  Program  Manager, 
Small  Airplane  Directorate,  Central 
Region,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas,  Missouri,  64106;  telephone 
number  (816)  426-3241. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bobby  Sexton,  ACE-102,  Aging  Airplane 
Program  Manager,  Small  Airplane 
Directorate.  Central  Region,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas,  Missouri,  64106; 
telephone  number  (816)  426-3241. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  accessing  the  fAA's 
webgage  at  http://www.faa.gov/avr/arm/ 
nprm/npnn.htm.  Interested  parties  are 
invited  to  submit  comments  on  the 
proposed  AC.  Commenters  must 
identify  AC  91-MA,  and  submit 
comments  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  FAA  before 
issuing  the  final  AC. 

Discussion 

Service  experience  has  revealed  a 
need  to  assess  the  continuing 


airworthiness  of  small  transport  and 
commuter  sized  airplanes  as  they  age. 
The  structural  integrity  of  these 
airplanes  should  be  assessed  on  the 
basis  of  the  most  modem  tools  of 
analyses,  testing,  and  nondestructive 
inspections  in  conjunction  with  the 
gathering  of  operational  service 
experience.  Fatigue  cracking  is  usage 
dependent  and,  if  left  imcorrected,  will 
degrade  the  integrity  of  the  airframe  to 
unsafe  levels.  Additional  inspections, 
component  modification,  or  structural 
component  replacement  may  be 
essential  to  nmintain  the  required  level 

of  safety. 

Increased  utilization,  longer 
operation,  and  the  high  safety  demands 
imposed  on  airplanes  currendy 
operating  in  air  transportation  service 
indicates  that  there  is  a  need  for  a 
program  to  provide  a  high  level  of 
structural  integrity  for  all  airplanes  in 
the  commuter  air  transportation  fleet. 
Accordingly,  the  program  outlined  in 
the  draft  AC  is  intended  to  describe  a 
structural  integrity  assessment  of  each 
airplane  type,  to  be  accomplished  by  its 
manufacturer  or  other  competent 
engineering  organization  have  access  to 
design  data;  and  the  adaptation  of  the 
results  of  that  assessment  into  each 
operator's  maintenance  program. 

Issued  in  Washington,  DC  on  March  19, 
1999. 

L.  Nicholas  Lacey, 
Director,  Flight  Standards  Sendee. 
[FR  Doc.  99-7445  Filed  4-1-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Adviaory  Circular  (AC)  120-XX,  Aging 
Airplane  Recorda  Revlewa  and 
Inapectlona 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  availability  and 
request  for  comments^ 


SUMMARY:  This  notice  announces  the 
availability  of  and  request  for  comments 
on  proposed  AC  1 20-XX,  which 
provides  guidance  pertaining  to  aging 
airplane  records  reviews  and 
inspections  that  are  accomplished  to 
satisfy  the  requirements  of  the  final  rule 
entitled  Aging  Aircraft  Safety  which 
was  enacted  in  response  to  a  statutory 
requirement,  the  Aging  Aircraft  Safety 
Act  of  1991. 

DATES:  Comments  must  be  received  on 
or  before  August  2, 1999. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to:  Frederick  Sobeck, 


AFS-300,  Aging  Airplane  Program 
Manager,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Ave.,  SW.,  Washington. 
DC  20591;  telephone  number:  (202) 
267-7355. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  Sobeck,  AFS-300,  Aging 
Airplane  Program  Manager,  Flight 
Standards  Service,  Federal  Aviation 
Administration,  800  Independence  Ave. 
SW.,  Washington,  DC  20591;  telephone 
number:  (202)  267-7355. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  accessing  the  FAA's 
webpage  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm.  Interested  parties 
are  invited  to  submit  comments  on  the 
proposed  AC.  Commenters  must 
identify  AC  120-XX,  and  submit 
comments  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  FAA  before 
issuing  the  final  AC. 

Discussion 

To  address  aging  aircraft  concerns,  in 
October  1991,  Congress  enacted  Tide  IV 
of  Public  Law  102-143,  known  as  the 
Aging  Aircraft  Safety  Act  of  1991,  which 
was  subsequently  codified  as  49  U.S.C. 
44717.  The  law  instructed  the 
Administrator  to  prescribe  regulations 
that  would  ensiu^  the  continued 
airworthiness  of  aging  aircraft.  The  law 
also  instructed  the  Administrator  to 
conduct  inspections  and  review  the 
maintenance  and  other  records  of  each 
aircraft  an  air  carrier  uses  to  provide  air 
transportation.  These  inspections  and 
records  reviews  were  intended  to  enable 
the  Administrator  to  decide  whether 
aging  aircraft  are  in  a  safe  condition  and 
maintained  properly  for  operation  in  air 
transportation.  The  law  also  required 
the  Administrator  to  establish 
procedures  to  be  followed  for 
performing  such  inspections. 

In  addition  to  imposing  obligations  on 
the  Administrator,  the  law  stated  that 
air  carriers  must  demonstrate  that  the 
maintenance  of  their  aircraft's  age- 
sensitive  parts  and  components  has 
been  adequate  and  timely,  and  operators 
must  make  their  aircraft  and  aircraft 
records  available  for  inspection. 

Issued  in  Washington,  DC,  on  March  19, 
1999. 

L.  Nicholas  Lacey, 
Director,  Flight  Standards  Service. 
[FR  Doc.  99-7444  Filed  4-1-99;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  100 
[Docket  No.  FR  4094  F  02] 
RIN2S29-AA80 

ImplementatkNi  of  ttie  Housing  for 
Older  Persons  Act  of  1995 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Final  rule. 

summary:  This  rule  implements  the 
Housing  for  Older  Persons  Act  of  1995 
(HOPA).  HOPA  amended  the 
reqxiirements  for  qualification  for  the 
housing  for  persons  who  are  55  years  of 
age  or  older  portion  of  the  "housing  for 
older  persons"  exemption  established  in 
the  Fair  Housing  Act.  In  addition, 
HOPA  established  a  good  faith  defense 
against  civil  money  damages  for  persons 
who  reasonably  relied  in  good  faith  on 
the  application  of  the  "housing  for  older 
persons"  exemption  even  when,  in  fact, 
the  housing  provider  did  not  qualify  for 
the  exemption.  This  rule  updates  HUD's 
regulations  to  reflect  the  changes  made 
by  HOPA. 

EFFECTIVE  DATE:  May  3, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Sara 
K.  Pratt,  Director,  OfGce  of  Enforcement, 
Office  of  Fair  Housing  and  Equal 
Opportunity,  Room  5206,  451  Seventh 
Street,  SW,  Washington.  DC  20410- 
0500,  telephone  (202)  708-0836.  (This  is 
not  a  toll-free  number.)  Hearing  or 
speech-impaired  individuals  may  reach 
this  office  by  calling  the  toll-free  Federal 
Information  Relay  Service  (TTY)  at  1- 
800-877-8399. 
SUPPLEMENTARY  INF0RMATK3N: 

Infonnation  Collection  Requirements 

The  informatioE  collection 
requirements  contained  in  §§  100.306 
and  100.307  of  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520)  and  have  been 
assigned  approval  number  2529-0046. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

I.  Background 

A.  The  Housing  for  Older  Persons  Act  of 
1995 

The  Fair  Housing  Act  (Title  VIH  of  the 
Civil  Rights  Act  of  1968,  as  amended,  42 
U.S.C.  3601-3619)  (the  Act)  exempts 


"housing  for  older  persons"  bom  the 
Act's  prohibitions  against 
discrimination  because  of  familial 
status.  Section  807(b)(2)(C)  of  the  Act 
exempts  housing  intended  and  operated 
for  occupancy  by  persons  55  years  of 
age  or  older  which  satisfies  certain 
criteria.  HUD  has  adopted  implementing 
regiUations  further  defining  the 
"housing  for  older  persons"  exemption 
at  24  CFR  part  100,  subpart  E. 

The  Housing  for  Older  Persons  Act  of 
1995  (Pub.  L.  104-76, 109  Stat.  787, 
approved  December  28, 1995)  (HOPA) 
revised  the  definition  of  the  original 
exemption  contained  in  the  Act  for 
housing  designed  and  operated  for 
occupancy  by  persons  who  are  55  years 
of  age  of  older.  Section  2  of  HOPA 
redefined  this  portion  of  the  exemption 
to  describe  housing: 

(C)  Intended  and  operated  for  occupancy 
by  persons  55  years  of  age  or  older,  and — 

(i)  At  least  80  percent  of  the  occupied  units 
are  occupied  by  at  least  one  person  who  is 
55  years  of  age  or  older; 

(ii)  The  housing  facility  or  community 
publishes  and  adheres  to  policies  and 
procedures  that  demonstrate  the  intent 
required  under  this  subparagraph;  and 

(iii)  The  housing  facility  or  community 
complies  with  rules  issued  by  the  Secretary 
[of  HUD]  for  verification  of  occupancy, 
which  shall — 

(I)  Provide  for  verification  by  reliable 
surveys  and  affidavits;  and 

(II]  Include  examples  of  the  types  of 
policies  and  procedures  relevant  to  a 
determination  of  compliance  with  the 
requirement  of  clause  (ii).  Such  surveys  and 
affidavits  shall  he  admissible  in 
administrative  and  judicial  proceedings  for 
the  purposes  of  such  verification. 

The  new  requirements  under  HOPA 
are  equivalent  to  the  original  provisions 
of  the  Fair  Housing  Act.  Like  the 
original  section  807(b)(C)  of  the  Act, 
HOPA  requires  that  a  facility  or 
commtinity  seeking  to  claim  the  55  and 
older  exemption  show  three  factors:  (1) 
That  the  housing  be  intended  and 
operated  for  persons  55  years  of  age  or 
older;  (2)  that  at  least  80  percent  of  the 
occupied  units  be  occupied  by  at  least 
one  person  who  is  55  years  of  age  or 
older;  and  (3)  the  housing  facility  or 
community  publish  and  adhere  to 
policies  and  procedures  that 
demonstrate  its  intent  to  qualify  for  the 
exemption.  The  housing  facility  or 
community  must  also  comply  with  rules 
issued  by  HUD  for  the  verification  of 
occupancy. 

One  substantive  change  made  by 
HOPA  was  the  elimination  of 
"significant  facilities  and  services" 
previously  required  by  the  Act  to  meet 
the  55-and-older  exemption.  Section 
807(b)(2)(C)  of  the  Act  originally 
required  that  housing  designed  for 


persons  who  are  55  years  of  age  or  older 
provide  "significant  facilities  and 
services  specifically  designed  to  meet 
the  physical  or  social  needs  of  older 
persons."  HOPA  also  added  the  new 
requirement  that  a  housing  facility  or 
community  seeking  the  55-and-older 
exemption  comply  with  HUD 
regulations  on  verification  of 
occupancy. 

In  addition,  section  3  of  HOPA  added 
a  new  section  807(b)(5)  to  the  Act.  This 
new  section  established  a  good  ^th 
defense  against  civil  money  damages  for 
a  person  who  reasonably  relies  in  good 
faith  on  the  application  of  the  housing 
for  older  persons  exemption,  even 
when,  in  fact,  the  housing  facility  or 
conmnmity  does  not  qualify  for  the 
exemption.  New  section  807(b)(5) 
provides: 

(5)(A)  A  person  shall  not  be  held 
personally  liable  for  monetary  damages  for  a 
violation  of  this  title  if  such  person 
reasonably  relied,  in  good  faith,  on  the       • 
application  of  the  exemption  imder  this 
subsection  relating  to  housing  for  older 
persons. 

(B)  For  piuposes  of  this  paragraph,  a 
person  may  only  show  good  foith  reliance  on 
the  application  of  the  exemption  by  showing 
that— 

(i)  such  person  has  no  actual  knowledge 
that  the  facility  or  community  is  not,  or  will 
not  be,  eligible  for  such  exemption;  and 

(ii)  The  fecility  or  community  has  stated 
formally,  in  writing,  that  the  facility  or 
community  complies  with  the  requirements 
for  such  exemption. 

B.  This  Rule 

This  rule  revises  §  100.304,  which 
presents  an  overview  of  the  exemption, 
to  more  closely  track  the  HOPA 
requirements.  The  rule  also  creates  a 
new  §  100.305,  which  updates  the  80 
percent  occupancy  reqxiirements.  A  new 
§  100.306  describes  how  a  facility  or 
conmiunity  may  establish  its  intent  to 
operate  as  housing  designed  for  persons 
at  least  55  years  of  age  or  older.  New 
§  100.307  sets  forth  the  necessary 
procedures  for  verification  of  the  80 
percent  occupancy  requirements. 
Finally,  a  new  §  100.308  implements  the 
good  faith  defense  against  civil  money 
damages. 

Section  2  of  HOPA  requires  that  any 
implementing  HUD  regulations 
"include  examples  of  the  types  of 
policies  and  procedures  relevant  to  a 
determination  of  compliance  with"  the 
statute's  intent  requirement. 
Accordingly,  paragraph  (a)  of  §  100.306 
lists  several  factors  which  HUD 
considers  relevant  in  determining 
whether  the  housing  facility  or 
community  intends  to  operate  as 
housing  for  older  persons.  Section 
100.306(b)  states,  however,  that  such 
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phrases  such  as  "adiilt  living",  "adult 
community",  or  similar  statements  are 
inconsistent  with  the  intent  to  establish 
housing  for  older  persons.  Such  phrases 
are  not  evidence  that  the  facility  or 
commimity  intends  to  operate  as 
housing  for  older  persons  and  are 
inconsistent  with  that  intent.  HUD,  in 
order  to  make  an  assessment  of  intent, 
will  consider  all  of  the  measures  taken 
by  the  facility  or  community  to 
demonstrate  the  intent  required  by  the 
Act.  Moreover,  the  housing  facility  or 
community  may  not  evict  or  terminate 
leases  of  families  with  children  in  order 
to  achieve  occupancy  of  at  least  80 
percent  of  the  occupied  imits  by  at  least 
oneperson  55  years  of  age  or  older. 

HUD  also  provides  guidance  to  assist 
housing  fecilities  and  communities  in 
applying  the  requirements  of  this  rule. 
These  examples  are  contained  in  an 
appendix  to  this  rule.  The  appendix  will 
not  be  codified  in  title  24  of  the  CFR. 
HUD  may  update  or  revise  the  appendix 
as  necessary. 

C.  Discussion  of  Public  Comments  on 
the  January  19, 1997  Proposed  Rule 

The  Housing  for  Older  Persons  Act 
(HOP A)  was  a  remedial  amendment  to 
the  Fair  Housing  Act  overwhelmingly 
passed  by  Congress  in  an  attempt  to 
clarify  the  Act's  senior  housing 
exemption  which  Congress  found  was 
being  effectively  repealed  by  the  judicial 
and  administrative  interpretation  which 
the  exemption  had  received. 

Senator  Brown  described  the  purpose 
of  HOPA  as  "making  the  law  clearer  and 
more  workable  for  seniors  *  *  *  to 
protect  seniors  so  that  they  can,  if  they 
wish  to,  move  to  hoiising  where  they  are 
protected  in  their  safety  and  their 
privacy."  (Congressional  Record,  S. 
18064).  Senate  Report  #104-172 
describes  the  purpose  as  a  "return  to  the 
original  intent  of  the  Fair  Housing  Act 
exemption  Congress  created  in  1988. 
HOPA  is  designed  to  make  it  easier  for 
a  housing  commimity  of  older  persons 
to  determine  whether  they  qualify  for 
the  Fair  Housing  Act  exemption".  While 
House  Report  104-91  states  "legislation 
is  necessary  to  establish  a  workable  and 
fair  exemption  to  protect  senior  citizens 
who  wish  to  live  in  retirement 
commimity".  In  short,  HOPA  was 
passed  in  order  to  protect  senior 
housing. 

HUD  published  a  proposed  rule  for 
comment  on  January  14, 1997,  at  62  FR 
2000,  and  received  approximately  130 
comments  on  the  proposed  rule.  The 
comments  were  evenly  split  between 
comments  which  expressed  the  belief 
that  the  regulation  went  too  £ar  in 
allowing  the  creation  or  continuation  of 
senior  housing  and  those  which 


generally  supported  the  rule  but  felt  that 
it  should  have  done  more  to  stabilize 
the  conditions  at  senior  housing 
communities  or  which  objected  to 
isolated  provisions.  Several  of  the 
specific  points  raised  will  be  addressed 
later  in  the  preamble  and  have  resulted 
in  changes  and  refinements  to  the 
proposed  regulation.  As  a  general 
response,  some  of  the  comments  fiom 
each  side  are  based  upon  premises  with 
which  HUD  does  not  agree.  In  addition. 
Congress  did  not  state  that  HOPA 
should  be  retroactively  applied. 
Therefore,  a  matter  involving  a  claim  of 
alleged  discrimination  occurring  before 
December  28, 1995  will  be  coverod  by 
those  laws  and  regulations  in  effect  at 
the  time  of  the  claimed  violation. 
Claims  of  alleged  discrimination 
occurring  after  December  28, 1995,  but 
before  the  effective  date  of  this 
regulation  will  be  anal3rzed  using  HOPA 
and  its  legislative  history. 

Those  who  maintain  that  HUD's 
interpretation  of  the  exemption  should 
be  narrowed  ignore  the  history  of  the 
senior  housing  exemption  and  HOPA. 
Congress  made  explicit  findings  that 
HOPA  was  necessary  because  of  the 
narrow  construction  afforded  the  senior 
housing  exemption  in  the  past.  It  would 
be  contrary  to  the  intent  of  the  HOPA 
to  abolish  the  "significant  facilities  and 
services"  requirement  that  hindered 
senior  housing  only  to  construct  new 
impediments  by  strictly  construing  the 
remaining  requirements.  At  the  same 
time.  Congress  provided  no  indication 
that  it  intended  to  change  the  usual 
standards  applicable  in  judicial 
constructions  of  exemptions,  and,  thus, 
HUD  believes  that,  as  with  any 
exemption  to  the  Fair  Housing  Act,  the 
burden  will  be  on  the  housing  provider 
to  prove  that  it  meets  the  requirements 
set  forth  in  this  regulation  in  order  to 
qualify  for  the  exemption. 

Others  who  believed  that  HUD  should 
go  further  in  specifying  exactly  what 
must  be  done  by  each  fecility  and 
community  fail  to  take  into  full  account 
the  limited  nature  of  the  exemption 
provided  under  the  law.  The  Fair 
Housing  Act  and  its  senior  exemptions, 
as  amended  by  HOPA,  do  not  provide 
standards  for  the  proper  operation  of  a 
senior  community;  they  are  designed 
only  to  advise  communities  and 
facilities  what  will  not  violate  the 
femilial  status  provisions  of  the  Act. 
Most  aspects  of  living  in  a  senior 
community  are  governed  by  private 
contractual  agreements  between  senior 
housing  developers  and  individuals 
who  purchased  or  rented  the  dwelling. 
Other  aspects  may  be  governed  by  state 
or  local  ordinances,  particularly 
regarding  mobile  and  manufactured 


homes.  These  private  agreements  and 
local  laws,  for  the  most  part,  are  left 
undisturbed  by  HUD's  interpretation  of 
HOPA. 

HUD  has  also  taken  into  consideration 
the  broader  historical  aspects  of  the 
senior  housing  issue.  Until  the  advent  of 
the  famiUal  status  protection  established 
in  the  Fair  Housing  Amendments  Act  of 
1988,  the  senior  housing  industry  was  a 
well-established,  accepted  component 
of  housing  options  for  seniors.  With  no 
federal  law  directly  applicable,  the 
industry  developed  in  a  variety  of 
configurations  and  circumstances.  Age 
restrictions  in  individual  communities 
started  at  various  ages — age  40,  age  45, 
age  50  and  so  forth.  Many  communities 
defined  themselves  as  "adult" 
communities,  but  in  operation  served 
seniors.  Many  senior  communities 
served  mature  residents  who  are  active, 
participating  memben  of  their 
commimities.  State  and  local  law,  local 
custom,  and  various  provisions  of 
covenants  and  restrictions  affected  how 
rules  for  occupancy  were  established  or 
changed,  against  whom  those  rules 
could  be  enforced,  the  senior 
community's  interplay  with  state  and 
local  land  use  and  anti-discrimination 
statutes,  and  other  practical  day-to-day 
issues  of  senior  housing.  Against  the 
backdrop  of  the  nearly  infinite  number 
of  possible  scenarios,  HUD  and  courts 
attempted  to  enforce  the  1988 
provisions  of  the  exemptions.  Congress 
has  determined  that  those  efforts  did  not 
achieve  the  desired  results,  and 
amended  the  Act  The  rules  that  are 
included  here  in  final  form  have 
attempted  to  the  address  the  issue  in  the 
broadest  possible  terms  to  account  for 
the  large  variety  of  senior  communities 
while  being  sufficiently  detailed  to 
provide  clear  guidance  on  the 
requirements  of  the  senior  housing 
exemption,  without  dictating  results 
which  may  be  inconsistent  with  local 
practice  or  deny  flexibility  in  a  variety 
of  circumstances. 

Opposition  to  the  proposed  rule  came 
largely  from  Fair  Housing  advocacy 
groups  and  some  housing  industry 
groups.  The  comments  of  the  Northern 
California  Fair  Housing  Coalition 
(NCFHC),  a  coalition  of  18  fair  housing 
groups,  is  a  representative  example  of 
the  issues  raised  by  these  groups. 
NCFHC  urges  that  the  rule  be 
withdrawn  or  significantfy  altered  based 
on  a  strict  interpretation  of  the 
exemption  which  HUD  believes  is 
contrary  to  the  clear  Congressional 
intent.  Specifically,  NdffC  considers 
§  100.305(e)(5),  the  so  called  "transition 
provision,"  to  be  without  legal  authority 
and  bad  public  policy  because,  they 
assert,  it  would  allow  communities  with 
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no  senior  residents  to  declare 
themselves  housing  for  persons  who  are 
55  years  of  age  or  older  housing  and 
discriminate  against  families  with 
children  until  they  reach  the  80%  senior 
occupancy  minimum. 

A  transition  provision  was  first 
adopted  in  the  August  18, 1995  final 
rule  which  was  implemented  prior  to 
the  passage  of  HOP  A,  but  the  entire 
final  rule  was  withdrawn  in  April  1996 
after  Congress  passed  HOPA.  The  intent 
of  the  original  transition  provision  was 
to  provide  a  mechanism  to  return  to 
senior  status  for  those  former  senior 
communities  who  had  abandoned,  or 
did  not  achieve,  senior  status  for  fear  of 
law  suits  spawned  by  the  pre-HOPA 
interpretations  of  the  exemption, ' 
especially  the  requirement  that 
significant  facilities  and  services  be 
provided,  or  for  other  reasons  which 
Congress  found  were  contrary  to  the 
original  intent  of  the  exemption.  As  it 
has  done  in  the  past,  HUD  is 
promulgating  a  transition  provision 
under  the  authority  of  42  U.S.C.  3607. 
As  HUD  noted  in  its  comments  to  the 
previous  final  rule,  published  on  August 
18. 1995: 

The  Act  provides  that  a  property  "shall  not 
fail  to  meet  the  requirements  for  housing  for 
older  persons  by  reason  of  *   *   *  (B) 
unoccupied  units  *  *   *  "  42  U.S.C.  3607. 
HUD  believes  it  is  justified  in  interpreting  the 
Act  to  allow  a  community  which,  although 
it  does  not  currently  meet  the  80  percent 
occupancy  requirement,  to  reserve  all 
unoccupied  units  for  occupancy  by  a  person 
55  years  of  age  or  older.  This  may  be  the  only 
way  for  a  community  which  believed  that  it 
was  ineligible  for  "housing  for  older 
persons"  status,  and  which  has  therefore 
permitted  occupancy  by  families,  to  qualify 
for  the  exemption. 

HUD  is  concerned,  however,  that  an 
overly  broad  transition  provision  may 
allow  qualification  for  communities 
beyond  those  which  temporarily  were 
unable  to  qualify  for  the  exemption 
because  of  the  significant  facilities  and 
services  provision  or  other 
interpretations  of  the  exemption,  and 
which  would  otherwise  have  been 
eligible  for  the  exemption.  For  that 
reason,  HUD  has  retained  the  transition 
provision,  but  only  for  a  period  of  one 
year  from  the  date  on  which  this 
regulation  becomes  final,  to  allow 
communities  which  wish  to  qualify  for 
the  55-and-older  exemption  to  qualify. 
At  the  end  of  the  one  year  period,  the 
transition  period  will  expire.  HUD 
believes  that  this  is  a  more  balanced 
approach  that  achieves  a  common  sense 
solution  to  a  problem  with  equities  on 
both  sides.  This  represents  the  most 
significant  change  in  the  rule.  The  one 
year  limitation  period  will  require  that 


those  communities  seeking  to  meet  the 
80%  requirement  have  at  least  80%  of 
their  occupied  units  occupied  by  at  least 
one  person  who  is  55  years  of  age  or 
older  by  the  expiration  of  the  period  in 
order  to  qualify  for  the  exemption. 
Vacant  units  reserved  for  occupancy  by 
persons  who  are  55  of  age  or  older  may 
not  be  counted  in  achieving  this 
standard.  The  transition  provision  may 
not  be  facilitated  by  evicting  or 
terminating  the  leases  of  resident 
households  with  minor  children. 

The  transition  provision  will  expire  at 
the  end  of  one  year  fi'om  the  effective 
date  of  this  regulation.  A  community  or 
facility  which  attempts  to  meet  the 
exemption  during  the  transition  period, 
imsuccessfuUy,  must  cease  reserving 
vacant  luiits  for  persons  who  are  55 
years  of  age  or  older  at  the  end  of  that 
period.  Even  if  a  facility  or  community 
fails  to  meet  the  exemption  during  this 
transition  period,  it  will  not  be  liable  for 
discrimination  on  the  basis  of  familial 
status  resulting  from  actions  taken 
dining  the  one  year  period  if  it  complies 
with  all  of  the  transition  requirements 
dining  that  time. 

The  NCFHC  further  objects  to 
§  100.305(c)(2)  which  references 
"temporarily  vacant"  dwellings.  This 
provision  is  in  response  to  the  situation 
where  individuals  move  into  "senior 
parks"  as  summer  or  winter  homes 
while  others  in  the  community  remain 
year  round.  NCFHC  argues  that  only 
"primary  residences"  should  be 
covered.  There  is  no  support  in  the 
Congressional  history  or  in  HOPA  for 
this  interpretation.  HUD  has  held  that  a 
"dwelling"  under  the  Act  can  cover 
summer  homes  or  even  timeshare  units. 
There  is  no  reason  to  make  a  distinction 
for  senior  housing.  A  unit  which  is 
occupied,  even  if  temporarily  vacant 
while  its  residents  are  absent  seasonally, 
on  vacation,  or  hospitalized,  for 
example,  is  still  occupied  by  that 
resident.  If,  on  the  other  hand,  a  unit  is 
leased  by  its  owners  dining  their 
absence,  its  ciurent  occupants,  not  its 
owners,  are  considered  for  purposes  of 
the  exemption. 

The  fair  housing  advocates  and 
several  attorneys  further  objected  to 
§  100.306(c)  which  addresses  the  effect 
of  language  in  housing  documents  on 
the  intent  requirement.  HUD  has 
consistently  held  that  intent  is 
established  by  the  totality  of  the  facts. 
HUD  is  also  aware  that  prior  to  the 
adoption  of  protection  for  families  with 
children  in  the  Fair  Housing 
Amendments  Act,  housing  communities 
and  facilities  had  established  senior 
housing  at  an  age  other  than  55  with  a 
prohibition  against  amending  the 
covenants  for  a  period  of  25  years  or 


more.  It  would  be  unjust  to  deny  such 
housing  qualification  for  the  exemption 
when  it  meets  the  intent  requirement  in 
all  other  ways  as  well  as  meeting  the 
other  requirements  for  the  exemption 
and  has  done  what  it  can  to  eliminate 
language  inconsistent  with  the 
exemption  for  housing  for  persons  55 
years  of  age  or  older.  HUD  notes, 
however,  that  in  circumstances  where 
the  community  holds  itself  out  as 
"adult"  and  its  legal  documents 
describe  occupancy  in  terms  which  are 
not  consistent  with  the  55-and-older 
exemption  and  no  action  has  been  taken 
to  attempt  to  change  the  applicable 
documents,  the  requisite  intent 
requirement  is  not  met. 

Other  commenters  have  interpreted 
this  provision  as  sanctioning  senior 
housing  under  federal  law  when  state 
and  local  law  prohibits  or  restricts  the 
establishment  of  senior  housing  in  the 
particular  circumstances  of  that 
community.  HUD  has  always  allowed 
state  or  local  laws  which  impose 
requirements  in  addition  to,  but  not 
inconsistent  with,  those  in  the  Act  to 
apply.  Moreover,  to  the  extent  that  state 
or  local  law  interpretations  require 
additional  or  different  standards,  the 
Act's  provisions  must  still  be  met  to 
qualify  for  the  exemption.  HUD  urges 
senior  communities  to  consult  state  or 
local  units  of  government  to  ensure  that 
the  housing  conunimity  is  also  in 
compliance  with  all  applicable  state  and 
local  requirements  governing  senior 
housing. 

Several  commenters  addressed 
specific  actions  of  communities 
purporting  to  be  senior  housing.  These 
include  such  matters  as  requirements 
that  occupants  join  a  homeowners 
association  (HOA)  or  whether  a 
community  must  allow  an  under-aged 
heir  to  reside  in  the  community  or  the 
grandchild  of  a  resident.  None  of  these 
matters  are  directly  affected  by  the  rule. 
These  types  of  issues  are  governed  by 
private  contractual  agreements  and  local 
laws  and  practice.  If  there  is  no 
independent  law,  deed  restriction  or 
other  legally  enforceable  requirement 
that  an  individual  join  a  HOA,  it  is  not 
required  by  HOPA.  Additionally, 
although  HOPA  would  allow  under- 
aged  heirs,  or  minors  under  the  age  of 
18  years  of  age  to  reside  in,  or  visit, 
housing  for  persons  who  are  55  years  of 
age  or  older,  it  does  not  require  it.  HUD 
philosophically  supports  a 
compassionate  community  which  has 
provisions  allowing  some  flexibility 
where  the  exemption  would  not  be 
destroyed  by  that  flexibility,  but  there  is 
no  direct  legal  authority  under  the  Act 
to  require  it. 
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There  continues  to  be  confusion 
concerning  what  is  often  referred  to  as 
the  80/20  split.  HOPA  states  that  the 
minimum  standard  to  obtain  housing  for 
persons  who  are  55  years  of  age  or  older 
status  is  that  "at  least  80%"  of  the 
occupied  units  be  occupied  by  persons 
55  years  or  older.  There  is  no 
requirement  that  the  remaining  20%  of 
the  occupied  units  be  occupied  by 
persons  under  the  age  of  55,  nor  is  there 
a  reqmrement  that  those  units  be  used 
only  for  persons  where  at  least  one 
member  of  the  household  is  55  years  of 
age  or  older.  Commimities  may  decline 
to  permit  any  persons  under  the  age  of 
55,  may  require  that  100%  of  the  units 
have  at  least  one  occupant  who  is  55 
years  of  age  or  older,  may  permit  up  to 
20%  of  the  occupied  imits  to  be 
occupied  by  persons  who  are  yoimger 
than  55  years  of  age,  or  set  whatever 
requirements  they  wish,  as  long  as  "at 
least  80%"  of  the  occupied  units  are 
occupied  by  one  person  55  years  of  age 
or  older,  and  so  long  as  such 
reqiiirements  are  not  inconsistent  with 
the  overall  intent  to  be  housing  for  older 
persons. 

The  final  regulation  retains  the 
provision  that  a  unit  occupied  by  a 
person  or  persons  as  a  reasonable 
accommodation  to  the  disability  of  an 
occupant  need  not  be  counted  in 
meeting  the  80%  requirements.  This 
provision  ensiu«s  that  a  community  or 
facility  seeking  to  authorize  the 
reasonable  accommodation  for  a 
resident  who,  because  of  a  disability, 
requires  an  attendant,  including  fainily 
members  under  the  age  of  18,  residing 
in  a  unit  in  order  for  that  person  to 
benefit  from  the  housing  will  not  have 
its  exemption  adversely  affected  by 
permitting  the  accommodation.  The 
authority  for  this  provision  arises  luider 
the  Act's  requirement  that  reasonable 
accommodations  be  provided  to  persons 
with  disabilities. 

Although  occupancy  by  a  person 
under  the  age  of  55  who  inherits  a  unit 
or  a  surviving  spouse  who  is  yoimger 
than  55  years  of  age  are  the  original 
examples  cited  by  Congress  in  justifying 
the  original  80/20  split,  HUD  does  not 
consider  these  to  be  the  only 
appropriate  uses  of  the  flexibility 
provided  by  the  up  to  20%  allowed  by 
the  exemption,  nor  are  protections  for 
those  groups  required.  HUD  believes 
that  the  appropriate  use  of  the  20% ,  if 
any,  is  at  the  discretion  of  the 
commiinity  or  facility  and  does  not 
intend  to  impose  more  specific 
requirements  in  this  area.  For  example, 
a  commimity  could  allow  some 
percentage  of  its  xmits,  up  to  20%,  to  be 
made  available  to  persons  over  the  age 
of  50,  and,  as  long  as  the  overall  intent 


to  be  senior  housing  remained  clear, 
HUD  would  not  have  an  objection. 
However,  the  remaining  portion  of  imits 
not  counted  for  piu'poses  of  meeting  the 
80%  requirement  may  not  be  segregated 
within  a  community  or  facility. 

Some  commenters  offered  opinions 
concerning  the  proper  nomenclature  for 
senior  communities  and  the 
consequences  of  using  the  "wrong" 
term.  HUD  believes  that  the  best 
practice  is  to  refer  to  such  housing  as 
"Senior  Housing"  or  "A  55  and  older 
community"  or  "retirement 
commimity,"  and  discoiuages  the  use  of 
the  terms  "adult  housing"  or  similar 
language.  While  use  of  adult  housing  or 
similar  phrases,  standing  alone,  do  not 
destroy  the  intent  requirement  of  HOPA, 
they  send  a  clear  message  which  is 
inconsistent  with  the  intent  to  be 
housing  for  older  persons.  If  a 
community  or  facility  has  clearly  shown 
its  intent  in  other  ways,  and  meets  the 
80%  requirement,  then  the  intent 
requirement  has  been  met  even  if  the 
phrase  "adult"  or  similar  terminology  is 
occasionally  used.  However,  a 
community  which  describes  itself  as 
"adult"  leaves  itself  vulnerable  to 
complaints  about  its  eligibility  for  the 
exemption,  which  could  result  in  an 
investigation  or  litigation  to  determine 
whether  the  community  in  fact  qualifies 
for  the  exemption. 

Other  questions  on  the  intent 
requirement  concerned  whether  HUD 
intended  to  require  that  all  of  the  items 
in  §  100.306  be  provided  and  whether 
the  examples  of  compliance  with  the 
intent  requirement  were  mandatory. 
HUD  does  not  intend  to  impose  any 
rigid  requirements  on  indicating  intent. 
Section  100.306  only  speaks  to  relevant 
factors  to  be  considered  and  the 
examples  simply  illustrate  what  could 
satisfy  the  requirement.  Intent  is  judged 
based  on  the  common  understanding  of 
the  word  and  whether  the  community  or 
facility  has  established  through  various 
means  whether  they  intend  to  operiite 
housing  for  persons  who  are  55  years  of 
age  or  older. 

Other  commenters  objected  to  the 
inclusion  of  a  "municipally  zoned  area" 
as  a  possible  type  of  housing  for  persons 
who  are  55  years  of  age  or  older,  while 
others  questioned  the  use  of  the 
terminology  of  "mobile  home  park" 
instead  of  "manufactured  housing". 
When  former  Assistant  Secretary 
Roberta  Achtenberg  conducted  public 
hearings  on  the  "55  and  over"  rule, 
HUD  learned  that  there  are  a  large 
variety  of  senior  housing  communities, 
organized  and  administered  in  various 
ways.  HUD  attempted  to  define  the 
possibilities  as  broadly  as  possible  to 


include  any  type  of  housing  which 
could  qualify  for  the  exeniption. 
'   On  the  issue  of  age  verification, 
commenters  had  several  diverse 
suggestions.  Several  commenters  urged 
that  only  the  individual  resident  should 
be  able  to  attest  to  his  or  her  age  and 
that  anyone  not  cooperating  with  the 
survey  should  be  considered  to  be  not 
55  years  or  older.  It  is  HUD's  position 
that  the  test  is  whether  80%  of  the 
occupied  units  are,  in  &ct,  occupied  by 
persons  55  years  or  older.  This  need 
only  be  documented  through  reliable 
survey,  census  or  affidavit,  or  other 
documentation,  a  copy  of  which  should 
be  retained  for  recordkeeping  purposes, 
and  which  confirms  that  the  80% 
threshold  is  being  met.  A  self 
certification  of  his  or  her  age  by  an 
individual  will  be  adequate  to  meet  this 
standard.  An  affidavit  from  someone 
who  knows  the  age  of  the  occupant(s) 
and  states  his/her  basis  for  the 
knowledge  is  sufficiently  reliable  to 
satisfy  the  statute.  To  hold  otherwise 
would  effectively  allow  21%  of  a  senior 
community  to  destroy  the  exemption  by 
not  cooperating  with  verification 
procedures. 

Other  comments  concerning 
verification  were  that  the  use  of 
immigration  documents  should  be 
removed  fit)m  the  list  of  possible 
sources  of  age  verification  lest  it 
encourage  discrimination  against  legal 
immigrants.  The  option  remains  in  the 
rule  since  it  is  only  one  way  of  verifying 
age.  HUD  does  not  intend  to  require  any 
particular  documentation  be  provided 
as  a  condition  of  occupancy,  including 
immigration  documentation.  If  any 
individual  chooses  to  verify  by 
providing  a  drivers  license  or  affidavit 
instead  of  an  immigration  document, 
the  verification  requirement  will  be 
satisfied.  A  siunmary  of  the  information 
gathered  in  support  of  the  occupancy 
verification  should  be  retained  for 
confirmation  purposes.  Copies  of 
supporting  information  gathered  in 
support  of  the  occupancy  verification 
may  be  retained  in  a  separate  file  with 
limited  access,  created  for  the  sole 
purpose  of  complying  with  HOPA,  and 
not  in  general  or  resident  files  that  may 
be  widely  accessible  to  employees  or 
other  residents.  The  segregated 
documents  may  be  considered 
confidential  and  not  generally  available 
for  public  inspection.  HUD.  state  or 
local  fair  housing  enforcement  agencies, 
or  the  Department  of  Justice  may  review 
this  docmnentation  during  the  course  of 
an  investigation. 

Other  commenters  questioned  the 
reference  to  a  "census"  as  a  source  of 
verification,  noting  that  the  census  does 
not  specify  individual  names  but 
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instead  deals  with  "census  tracts"  and 
is  often  outdated.  This  is  a 
misunderstanding  of  HUD's  view.  HUD 
wa.«  not  rflfptring  to  the  United  States 
Decennial  Census  for  verification  of 
occupancy.  The  reference  is  to 
household  censuses  which  are 
conducted  by  many  cities  and  towns. 
The  language  has  been  clarified. 

Some  commenters  objected  to  the  "re- 
survey"  of  the  park  every  two  years  as 
being  unduly  burdensome,  especially  if 
the  list  is  actively  updated  on  an  on- 
going basis.  While  HUD  is  sympathetic 
to  those  well-managed  communities 
which  actively  update  lists  of  residents, 
it  does  not  feel  that  such  communities 
would  be  imduly  burdened  by  the 
update  since  the  information  required 
will  be  readily  available  in  the  files. 
HUD's  experience  in  this  area  gives  it 
reason  to  believe  that  if  surveys  are  not 
required  to  be  updated  periodically  the 
quality  of  the  recordkeeping  will 
deteriorate  and  create  the  opportimity 
for  the  excessive  litigation  Congress 
sought  to  prevent.  The  re-survey  does 
not  require  that  all  supporting 
dociunents  be  collected  again — only  that 
the  community  confirm  that  those 
persons  counted  as  occupying  dwellings 
for  pxirposes  of  meeting  the  80% 
reqiiirement  are,  in  fact,  still  in 
occupancy. 

There  were  objections  to  making 
public  information  contained  in  an  age 
survey  for  fear  that  confidential 
information  may  be  obtained  by 
someone  attempting  to  prey  on  seniors. 
HUD  beUeves  that  this  is  a 
misinterpretation  of  the  requirement. 
Only  the  overall  survey  summary  is 
required  to  be  available  for  review,  not 
the  supporting  docimientation.  The 
word  "summary"  has  been  added  to  this 
section. 

Some  commenters  felt  that  any 
affidavit  should  be  signed  uinder  the 
penalty  of  perjury  to  ensure  the  integrity 
of  the  process.  Communities  which  are 
concerned  about  misrepresentation  of 
the  age  of  occupants  are  bee  to  require 
that  affidavits  from  occupants  about  the 
ages  of  persons  m  their  households  be 
signed  under  thp  penalty  of  perjiiry,  just 
as  they  are  free,  consistent  with  state  or 
local  law,  to  require  that  applications, 
leases,  and  other  admission  docimients 
be  signed  under  oath,  or  under  penalty 
of  perjury.  Statements  from  third  party 
individuals  who  have  personal 
knowledge  of  the  age  of  the  occupants 
and  setting  forth  the  basis  for  such 
knowledge  may  be  used  when 
occupants  decline  to  provide 
information  verifying  age,  but  such 
statements  must  be  made  imder  penalty 
of  perjury. 


There  were  three  comments 
concerning  the  "good  fedth  reliance" 
exemption  from  monetary  damages.  The 
first  questioned  whether  the  exemption 
covered  just  housing  for  persons  who 
are  55  years  of  age  or  older  or  all  senior 
housing  exemptions.  A  review  of  the 
language  of  HOPA  indicates  the 
language  is  applicable  whenever  the 
housing  for  older  persons  exemption 
may  be  claimed.  The  language  has  been 
adjusted  accordingly.  The  second 
comment  concerned  whether  the  term 
"person"  covered  only  "natural 
persons"  or  whether  it  included 
business  and  corporate  entities.  HUD 
believes  Congress  intended  the  "good 
faith  reliance  defense"  to  be  applicable 
only  to  natural  persons.  The  legislative 
history  of  the  provision  indicates  that 
Congress  intended  to  protect  individual 
persons,  such  as  individual  members  of 
boards  of  governing  homeowners 
associations  and  real  estate  agents 
relying  on  information  provided  to  them 
by  operators  of  senior  communities,  in 
enacting  this  provision.  House  Report 
104-91,  at  10,  describes  this  portion  of 
the  amendment  as  being  designed  to 
allow  a  person  engaged  in  the  business 
of  residential  real  estate  to  show  "good 
faith  reliance"  imless  the  person  has 
actual  knowledge  that  a  facility  or 
community  is  not  eligible  for  the 
exemption  and  describes  individual  real 
estate  agents  as  requiring  protection  in 
this  area.  This  language  indicates  that  it 
is  natiu-al  persons  which  Congress 
wished  to  protect  from  damages  awards 
in  these  circumstances. 

To  the  extent  that  this  interpretation 
may  cause  concern  for  corporate 
publishers  which  may  accept  a  notice 
describing  a  facUity  or  community  as 
senior  housing  based  on  the 
representations  of  others  and  without 
personal  knowledge  of  the  actual 
qualifications  for  eligibility,  HUD  has 
already  interpreted  section  804(c)  of  the 
Act  to  exclude  from  liability  those 
entities  which  publish  advertisements 
regarding  senior  housing  in  good  faith 
reliance  on  the  assertions  of  others.  To 
the  extent  that  there  is  further 
publication  based  on  a  natural  person's 
good  faith  reliance  on  a  certification  of 
eligibility  for  an  exemption,  HUD 
foresees  no  grounds  for  further  liability. 
In  other  words,  where  the  soiu-ce  of  the 
information  is  a  natural  person  who  has 
the  written  certification  described  in  the 
final  regulation  and  further  publication 
is  based  on  that  information,  in  the 
absence  of  actual  knowledge  that  a 
particular  commimity  or  facility  is  not 
eligible  for  the  exemption,  there  is  no 
liability  for  that  publication. 

The  third  issue  identified  by 
commenters  deals  with  whether  a  claim 


of  "good  faith"  requires  actual 
knowledge  that  the  community  had 
certified  in  writing  that  it  was  housing 
for  persons  who  are  55  years  of  age  or 
older.  A  review  of  the  language  of  the 
Committee  report  indicates  that  the 
eligibility  for  the  claim  of  "good  &ith" 
relies  on  the  fact  that  the  facility  or 
community  "has  certified  to  that  person, 
in  writing  and  on  oath  or  affirmation, 
that  it  complies  vrith  the  requirements" 
for  the  exemption.  (House  Report  104- 
91  at  10)  Therefore,  actual  knowledge  of 
the  certification  is  reqiiired.  Other:  It 
has  become  clear  that  there  is  confusion 
about  the  extent  to  which  the  provisions 
of  the  Fair  Housing  Act  relating  to  the 
housing  for  older  persons  exemptions 
affect  statutory  eligibility  requirements 
for  participation  in  federally  funded 
housing  programs.  Neither  HOPA  nor 
the  Act  change  the  definition  of  "elderly 
family"  which  mandates  that  a  family 
include  the  situation  where  the  head, 
spouse  or  sole  member  is  age  62  or 
older.  Neither  HOPA  nor  the  Act  permit 
a  HUD-funded  public  housing  provider 
to  designate  a  project  as  being  for  the 
elderly  without  HUD  review  and 
approval,  even  if  the  project  "would  meet 
the  housing  for  older  persons  exemption 
imder  the  Act.  Similarly,  HUD-funded 
housing  which  is  designated  for  the 
elderly  may  not  admit  households 
which  are  not  statutorily  eligible  for  the 
housing  (such  as  limiting  admissions  to 
those  who  are  55  years  of  age  or  older 
rather  than  the  near  elderly).  Finally,  no 
public  housing  development  funded  by 
HUD  may  exclude  families  with 
children,  even  if  at  least  80%  of  the 
units  are  occupied  by  at  least  one 
person  who  is  55  years  of  age  or  older. 

n.  Findings  and  Certifications 

Executive  Order  12866 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  (0MB) 
under  Executive  Order  12866  on 
Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30, 1993. 
OMB  determined  that  this  final  rule  is 
a  "significant  regidatory  action,"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
Order).  Any  changes  made  in  the  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  as 
provided  under  the  section  of  this 
preamble  entitied  ADDRESS. 

Environmental  Impact 

In  accordance  with  24  CFR  50.19(c)(3) 
of  the  Department's  regulations 
published  in  a  final  rule  on  September 
27, 1996  (61  FR  50914).  the  policy  set 
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forth  in  this  final  rule  is  categorically 
excluded  from  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321-4347)  and  the 
authorities  cited  in  24  CFR  50.4. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official,  iinder  section  6(a) 
of  Executive  Order  12612,  Federalism, 
has  determined  that  the  policies 
contained  in  this  final  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  rule 
implements  the  requirements  of  HOPA 
by  revising  the  provisions  for  "55-or- 
older"  housing  found  at  24  CFR  part 
100,  subpart  E.  It  effects  no  changes  in 
the  current  relationships  among  the 
Federal  government,  the  States  and  their 
political  subdivisions  in  connection 
with  HUD  programs. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
updates  HUD's  regulations 
implementing  the  "housing  for  older 
persons"  exemption  to  the  Fair  Housing 
Act.  Specifically,  the  rule  implements 
the  statutory  amendments  made  by 
HOPA.  These  revisions  provide  housing 
facilities  and  communities  with  a  better 
understanding  of  what  housing  qualifies 
for  the  "55-or-older"  exemption  to  the 
Fair  Housing  Act's  prohibitions  against 
discrimination  on  the  basis  of  familial 
status.  The  final  rule  will  not  have  any 
meaningful  impact  on  small  entities. 

List  of  Subjects  in  24  CFR  part  100 

Aged,  Fair  housing.  Individuals  with 
disabilities,  Mortgages,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  24  CFR  part  100  is 
amended  as  follows: 

PART  100— DISCRIMINATORY 
CONDUCT  UNDER  THE  FAIR  HOUSING 
ACT 

1.  The  authority  citation  for  24  CFR 
part  100  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d),  3600-3619. 

2.  Subpart  E  is  amended  by  revising 
§  100.304  and  by  adding  §§  100.305, 
100.306, 100.307,  and  100.308,  to  read 
as  follows: 


Subpart  E — Housing  for  Older  Persons 

***** 

§  1 00.304    Housing  for  persons  who  are  55 
years  of  sge  of  older. 

(a)  The  provisions  regarding  familial 
status  in  this  part  shall  not  apply  to 
housing  intended  and  operated  for 
persons  55  years  of  age  or  older. 
Housing  qualifies  for  this  exemption  if: 

(1)  The  alleged  violation  occiuxed 
before  December  28, 1995  and  the 
housing  community  or  facility  complied 
with  the  HUD  regulations  in  effect  at  the 
time  of  the  alleged  violation;  or 

(2)  The  alleged  violation  occurred  on 
or  after  December  28, 1995  and  the 
housing  commimity  or  focility  complies 
with: 

(i)  Section  807(b)(2)(C)  (42  U.S.C. 
3607(b))  of  the  Fair  Housing  Act  as 
amended;  and 

(ii)  24  CFR  100.305, 100.306,  and 
100.307. 

(b)  For  purposes  of  this  subpart, 
housing  facility  or  community  means 
any  dwelling  or  group  of  dwelling  units 
governed  by  a  common  set  of  rules, 
regulations  or  restrictions.  A  portion  or 
portions  of  a  single  building  shall  not 
constitute  a  housing  facility  or 
community.  Examples  of  a  housing 
facility  or  community  include,  but  are 
not  limited  to: 

(1)  A  condominium  association; 

(2)  A  cooperative; 

(3)  A  property  govemedby  a 
homeowners'  or  resident  association; 

(4)  A  mimicipally  zoned  area; 

(5)  A  leased  property  under  common 
private  ownership; 

(6)  A  mobile  home  park;  and 

(7)  A  manufactured  housing 
community. 

(c)  For  purposes  of  this  subpart,  older 
person  means  a  person  55  years  of  age 
or  older. 

§  1 00.305    80  percent  occupancy. 

(a)  In  order  for  a  housing  facility  or 
commimity  to  qualify  as  housing  for 
older  persons  under  §  100.304,  at  least 
80  percent  of  its  occupied  units  must  be 
occupied  by  at  least  one  person  55  years 
of  age  or  older. 

(b)  For  purposes  of  this  subpart, 
occupied  unit  means: 

(1)  A  dwelling  unit  that  is  actiially 
occupied  by  one  or  more  persons  on  the 
date  that  the  exemption  is  claimed;  or 

(2)  A  temporarily  vacant  imit,  if  the 
primary  occupant  has  resided  in  the 
unit  diuing  the  past  year  and  intends  to 
rettun  on  a  periodic  basis. 

(c)  For  piuposes  of  this  subpart, 
occupied  by  at  least  one  person  55  years 
of  age  or  older  means  that  on  the  date 
the  exemption  for  housing  designed  for 


persons  who  are  55  years  of  age  or  older 
is  claimed: 

(1)  At  least  one  occupant  of  the 
dwelling  unit  is  55  years  of  age  or  older; 
or 

(2)  If  the  dwelling  imit  is  temporarily 
vacant,  at  least  one  of  the  occupants 
immediately  prior  to  the  date  on  which 
the  unit  was  temporarily  vacated  was  55 
years  of  age  or  older. 

(d)  Newly  constructed  housing  for 
first  occupancy  after  March  12,  1989 
need  not  comply  with  the  requirements 
of  this  section  until  at  least  25  percent 
of  the  units  are  occupied.  For  purposes 
of  this  section,  newly  constructed 
housing  includes  a  facility  or 
commiuiity  that  has  been  wholly 
imoccupied  for  at  least  90  days  prior  to 
re-occupancy  due  to  renovation  or 
rehabilitation. 

(e)  Housing  satisfies  the  requirements 
of  this  section  even  though: 

(1)  On  September  13,  1988,  under  80 
percent  of  the  occupied  units  in  the 
housing  facility  or  community  were 
occupied  by  at  least  one  person  55  years 
of  age  or  older,  provided  that  at  least  80 
percent  of  the  units  occupied  by  new 
occupants  after  September  13, 1988  are 
occupied  by  at  least  one  person  55  years 
of  age  or  older. 

(2)  There  are  unoccupied  units, 
provided  that  at  least  80  percent  of  the 
occupied  units  are  occupied  by  at  least 
one  person  55  years  of  age  or  older. 

(3)  There  are  luiits  occupied  by 
employees  of  the  housing  facility  or 
commimity  (and  family  members 
residing  in  the  same  unit)  who  are 
under  55  years  of  age,  provided  the 
employees  perform  substantial  duties 
related  to  the  management  or 
maintenance  of  the  facility  or 
community. 

(4)  There  are  units  occupied  by 
persons  who  are  necessary  to  provide  a 
reasonable  accommodation  to  disabled 
residents  as  required  by  §  100.204  and 
who  are  under  the  age  of  55. 

(5)  For  a  period  expiring  one  year 
from  the  effective  date  of  this  final 
regulation,  there  are  insufficient  units 
occupied  by  at  least  one  person  55  years 
of  age  or  older,  but  the  housing  facility 
or  community,  at  the  time  the 
exemption  is  asserted: 

(i)  Has  reserved  all  unoccupied  units 
for  occupancy  by  at  least  one  person  55 
years  of  age  or  older  until  at  least  80 
percent  of  the  units  are  occupied  by  at 
least  one  person  who  is  55  years  of  age 
or  older;  and 

(ii)  Meets  the  requirements  of 
§§100.304,  100.306,  and  100.307. 

(f)  For  purposes  of  the  transition 
provision  described  in  §  100.305(e)(5).  a 
housing  facility  or  community  may  not 
evict,  refuse  to  renew  leases,  or 
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otherwise  penalize  families  with 
children  who  reside  in  the  facility  or 
community  in  order  to  achieve 
occupancy  of  at  least  80  percent  of  the 
occupied  units  by  at  least  one  person  55 
years  of  age  or  older. 

(g)  Where  apphcation  of  the  80 
percent  rule  results  in  a  fraction  of  a 
unit,  that  unit  shall  be  considered  to  be 
included  in  the  units  that  must  be 
occupied  by  at  least  one  person  55  years 
of  age  or  older. 

(h)  Each  housing  facility  or 
community  may  determine  the  age 
restriction,  if  any,  for  units  that  are  not 
occupied  by  at  least  one  person  55  years 
of  age  or  older,  so  long  as  the  housing 
facility  or  community  complies  with  the 
provisions  of  §  100.306. 

§  1 00.306    Intent  to  operate  as  housing 
designed  for  persons  who  are  55  years  of 
age  or  older. 

(a)  In  order  for  a  housing  facility  or 
community  to  qualify  as  housing 
designed  for  persons  who  are  55  years 
of  age  or  older,  it  must  publish  and 
adhere  to  policies  and  procedures  that 
demonstrate  its  intent  to  operate  as 
housing  for  persons  55  years  of  age  or 
older.  The  following  factors,  among 
others,  are  considered  relevant  in 
determining  whether  the  housing 
facility  or  community  has  complied 
with  this  requirement: 

(1)  The  maimer  in  which  the  housing 
faciUty  or  commimity  is  described  to 
prospective  residents; 

(2)  Any  advertising  designed  to  attract 
prospective  residents; 

(3)  Lease  provisions; 

(4)  Written  rules,  regulations, 
covenants,  deed  or  other  restrictions; 

(5)  The  maintenance  and  consistent 
application  of  relevant  procedures; 

(6)  Actual  practices  of  the  housing 
facility  or  commimity;  and 

(7)  Public  posting  in  common  areas  of 
statements  describing  the  facility  or 
community  as  housing  for  persons  55 
years  of  age  or  older. 

(b)  Phrases  such  as  "adult  living", 
"adult  community",  or  similar 
statements  in  any  written  advertisement 
or  prospectus  are  not  consistent  with 
the  intent  that  the  housing  facility  or 
community  intends  to  operate  as 
housing  for  persons  55  years  of  age  or 
older. 

(c)  If  there  is  language  in  deed  or 
other  community  or  facility  documents 
which  is  inconsistent  with  the  intent  to 
provide  housing  for  persons  who  are  55 
years  of  age  or  older  housing,  HUD  shall 
consider  documented  evidence  of  a 
good  faith  attempt  to  remove  such 
language  in  determining  whether  the 
housing  facility  or  community  complies 
with  the  requirements  of  this  section  in 


conjunction  with  other  evidence  of 
intent. 

(d)  A  housing  facility  or  community 
may  allow  occupancy  by  families  with 
children  as  long  as  it  meets  the 
requirements  of  §§  100.305  and 
100.306(a). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2529-0046) 

§  1 00.307    Verification  of  occupancy. 

(a)  In  order  for  a  housing  facility  or 
community  to  qualify  as  housing  for 
persons  55  years  of  age  or  older,  it  must 
be  able  to  produce,  in  response  to  a 
complaint  filed  imder  this  title, 
verification  of  compliance  with 

§  100.305  through  reliable  surveys  and 
affidavits. 

(b)  A  facility  or  commimity  shall, 
vdthin  180  days  of  the  effective  date  of 
this  rule,  develop  procedures  for 
routinely  determining  the  occupancy  of 
each  unit,  including  the  identification  of 
whether  at  least  one  occupant  of  each 
unit  is  55  years  of  age  or  older.  Such 
procedures  may  be  part  of  a  normal 
leasing  or  purchasing  arrangement. 

(c)  The  procedures  described  in 
paragraph  (b)  of  this  section  must 
provide  for  regular  updates,  through 
surveys  or  other  means,  of  the  initial 
information  supplied  by  the  occupants 
of  the  housing  facility  or  community. 
Such  updates  must  take  place  at  least 
once  every  two  years.  A  survey  may 
include  information  regarding  whether 
any  units  are  occupied  by  persons 
described  in  paragraphs  (e)(1),  (e)(3), 
and  (eM4)  of  §100.305. 

(d)  Any  of  the  following  documents 
are  considered  reliable  documentation 
of  the  age  of  the  occupants  of  the 
housing  facility  or  community: 

(1)  Driver's  license; 

(2)  Birth  certificate; 

(3)  Passport; 

(4)  Immigration  card; 

(5)  Military  identification; 

(6)  Any  other  state,  local,  national,  or 
international  official  documents 
containing  a  birth  date  of  comparable 
reliability;  or 

(7)  A  certification  in  a  lease, 
application,  affidavit,  or  other  document 
signed  by  any  member  of  the  household 
age  18  or  older  asserting  that  at  least  one 
person  in  the  unit  is  55  years  of  age  or 
older. 

(e)  A  facility  or  community  shall 
consider  any  one  of  the  forms  of 
verification  identified  above  as  adequate 
for  verification  of  age,  provided  that  it 
contains  specific  information  about 
ciurent  age  or  date  of  birth. 

(f)  The  housing  facility  or  community 
must  establish  and  maintain  appropriate 
policies  to  require  that  occupants 


comply  with  the  age  verification 
procedures  required  by  this  section, 
(g)  If  the  occupants  of  a  particular 
dwelling  unit  refuse  to  comply  with  the 
age  verification  procedures,  the  housing 
facility  or  community  may,  if  it  has 
sufficient  evidence,  consider  the  unit  to 
be  occupied  by  at  least  one  person  55 
years  of  age  or  older.  Such  evidence 
may  include: 

(1)  Government  records  or  documents, 
such  as  a  local  household  census; 

(2)  Prior  forms  or  applications;  or 

(3)  A  statement  fi'om  an  individual 
who  has  personal  knowledge  of  the  age 
of  the  occupants.  The  individual's 
statement  must  set  forth  the  basis  for 
such  knowledge  and  be  signed  under 
the  penalty  of  periury. 

(h)  Surveys  and  verification 
procedures  which  comply  with  the 
requirements  of  this  section  shall  be 
admissible  in  administrative  and 
judicial  proceedings  for  the  purpose  of 
verifying  occupancy. 

(i)  A  sununary  of  occupancy  surveys 
shall  be  available  for  inspection  upon 
reasonable  notice  and  request  by  any 
person. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2529-0046) 

§  1 00.308    Good  faith  defense  against  dvll 
money  damages. 

(a)  A  person  shall  not  be  held 
personally  liable  for  monetary  damages 
for  discriminating  on  the  basis  of 
familial  status,  if  the  person  acted  with 
the  good  faith  belief  that  the  housing 
facility  or  community  qualified  for  a 
housing  for  older  persons  exemption 
under  iJiis  subpart. 

(b)(1)  A  person  claiming  the  good 
faith  belief  defiense  must  have  actual 
knowledge  that  the  housing  facility  or 
community  has,  through  an  authorized 
representative,  asserted  in  writing  that  it 
qualifies  for  a  housing  for  older  persons 
exemption. 

(2)  Before  the  date  on  which  the 
discrimination  is  claimed  to  have 
occurred,  a  community  or  facility, 
through  its  authorized  representatives, 
must  certify,  in  writing  and  under  oath 
or  affirmation,  to  the  person 
subsequently  claiming  the  defense  that 
it  complies  with  the  requirements  for 
such  an  exemption  as  housing  for 
persons  55  years  of  age  or  older  in  order 
for  such  person  to  claim  the  defense. 

(3)  For  purposes  of  this  section,  an 
authorized  representative  of  a  housing 
facility  or  community  means  the 
individual,  committee,  management 
company,  owner,  or  other  entity  having 
the  responsibility  for  adherence  to  the 
requirements  established  by  this 
subpart. 
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(4)  For  purposes  of  this  section,  a 
person  means  a  natural  person. 

(5)  A  person  shall  not  De  entitled  to 
the  good  faith  defense  if  the  person  has 
actual  knowledge  that  the  housing 
facility  or  community  does  not,  or  will 
not,  qualify  as  housing  for  persons  55 
years  of  age  or  older.  Such  a  person  will 
be  ineligible  for  the  good  fidth  defense 
regardless  of  whether  the  person 
received  the  written  assurance 
described  in  paragraph  (b)  of  this 
section. 

Dated:  March  25, 1999. 
Eva  M.  Plaza, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

Note:  This  Appendix  will  not  be  Codified 
in  Title  24  of  the  CFR. 

Appendix 

Examples  of  Applications  of  HUD'S 
Regulations  Governing  the  Exemption  for 
Housing  for  Persons  55  Years  of  Age  or  Older 
to  the  Fair  Housing  Act 

Sections 

1.  Purpose. 

2.  80  percent  occupancy. 

3.  Intent  to  operate  as  housing  for  persons 

who  are  55  years  of  age  or  older. 

4.  Verification  of  occupancy. 

5.  Future  revisions  to  this  appendix. 

1.  Purpose. 

The  Fair  Housing  Act  (Title  Vm  of  the 
Civil  Rights  Act  of  1968,  as  amended,  42 
U.S.C.  3601-3619)  (the  Act)  exempts 
"housing  for  older  persons"  from  the 
prohibitions  against  discrimination  because 
of  familial  status.  Section  807(b)(2)(C)  of  the 
Act  exempts  housing  intended  and  operated 
for  occupancy  by  persons  55  years  of  age  or 
older  that  satisfies  certain  criteria.  HUD  has 
implemented  the  "housing  for  older  persons" 
exemption  at  24  CFR  part  100,  subpart  E. 
Specifically.  §§  100.304. 100.305,  100.306, 
and  100.307  set  forth  the  requirements  for 
housing  seeking  to  qualify  for  the  exemption. 
The  purpose  of  this  appendix  is  to  provide 
guidance  to  housing  mcilities  or  commuinities 
in  applying  these  HUD  requirements. 

2.  80  Percent  Occupancy. 

Section  100.305  provides  that  in  order  for 
a  housing  facility  or  community  to  qualify  for 
the  exemption,  at  least  80  percent  of  its 
occupied  units  must  be  occupied  by  at  least 
one  person  55  years  of  age  or  older.  This 
occupancy  requirement  must  be  met  at  the 
time  of  any  alleged  violation  of  the  Act. 
Paragraph  (f)  of  §  100.305  states  that  where 
application  of  the  80  percent  rule  results  in 
a  fraction  of  a  imit,  that  unit  shall  be 
considered  to  be  included  in  the  units  that 
must  be  occupied  by  at  least  one  person  55 
years  of  age  or  older. 

Example:  A  communify  or  facility  contains 
63  occupied  units.  Eighty  percent  of  63  units 
equals  50.4.  Under  §  100.305(d),  51  units 
would  require  occupancy  by  at  least  one 
person  55  years  of  age  or  older  to  qualify  as 
55  and  older  housing. 

Section  100.305  also  sets  forth  the  other 
requirements  a  housing  facility  or 


community  must  follow  in  calculating 
occupancy.  The  following  examples  illustrate 
these  requirements: 

Example  1: 

Buena  Vista  is  a  condominium  association 
of  120  units.  On  September  13,  1988,  twenty 
(20)  of  the  occupied  units  are  not  occupied 
by  at  least  one  person  55  years  of  age  or 
older. 

On  April  1, 1998,  Buena  Vista  declares 
itself  to  be  housing  for  persons  55  years  of 
age  or  older.  On  that  date: 

(1)  The  twenty  (20)  persons  described 
above  are  still  residing  at  Buena  Vista; 

(2)  Ten  (10)  units  of  the  total  120  units  are 
imoccupled; 

(3)  One  (1)  of  the  units  is  occupied  by  the 
association's  maintenance  supervisor;  and 

(4)  Two  (2)  units  are  occupied  only  by  live- 
in  health  aides  who  provide  reasonable 
accommodations  to  residents  with 
disabilities  and  who  are  under  the  age  of  55. 

How  many  of  the  occupied  units  must  be 
occupied  by  at  least  one  person  55  years  of 
age  or  older  in  order  for  Buena  Vista  to 
qualify  as  55-or-older  housing? 

Under  §  100.305(e),  Buena  Vista  would 
calcidate  its  compliance  with  the  80  percent 
occupancy  requirement  by  subtracting  the 
following  units  from  the  total  120  units: 

(1)  The  20  units  not  occupied  by  at  least 
one  person  55  years  of  age  or  older  on 
September  13, 1988  (See  §  100.305(e)(1)); 

(2)  The  ten  (10)  unoccupied  units  (See 
§  100.305(e)(2)); 

(3)  The  one  (1)  unit  occupied  by  the 
maintenance  person  (See  §  100.305(e)(3)); 
and 

(4)  The  two  (2)  imits  occupied  by  the 
health  aides  (See  42  U.S.C.  3607  (b)(3)(A)  and 
42  §  100.305(e)(4)). 

Subtracting  these  33  units  from  the  total  of 
120  units  leaves  87  imits.  At  least  80  percent 
of  these  87  units  must  be  occupied  by  at  least 
one  person  55  years  of  age  or  older.  Eighty 
percent  of  87  equals  69.6.  Due  to 
§  100.305(d),  70  units  must  be  occupied  by  at 
least  one  person  55  years  of  age  or  older.  This 
example  assumes  that  the  community  also 
meets  the  requirements  of  §§  100.306  and 
100.307. 

Example  2: 

Topaz  House  is  a  cooperative  of  100  units. 
On  January  20, 1998,  Topaz  House 
announces  its  intent  to  be  55-or-older 
housing  and  publishes  policies  and 
procedures  sufficient  to  satisfy  §  100.306.  On 
that  date,  of  the  100  total  units: 

(1)  Sixty  (60)  of  the  occupied  units  are 
occupied  by  at  least  one  person  55  years  of 
age  or  older; 

(2)  Thirty  (30)  of  the  occupied  units  do  not 
have  occupants  55  years  of  age  or  older;  and 

(3)  Ten  (10)  units  are  unoccupied. 
Since  60  out  of  the  90  occupied  imits  are 

occupied  by  at  least  one  person  55  years  of 
age  or  older,  the  Topaz  House  only  has  67 
percent  of  its  occupied  units  occupied  by  at 
least  one  person  55  years  of  age  or  older. 

Under  §  100.305(e)(5),  Topaz  House  may 
still  qualify  for  the  55-or-older  exemption  if, 
diuing  a  period  which  is  one  year  from  the 
effective  date  of  this  regulation,  it: 

(1)  Reserves  all  unoccupied  units  for 
occupancy  by  at  least  one  person  55  years  of 


age  or  older  until  at  least  80  percent  of  the 
units  are  occupied  by  at  least  one  person  who 
is  55  years  of  age  or  olden  and 

(2)  Meets  the  requirements  of  §§  100.304, 
100.305. 100.306,  and  100.307  and 

(3)  Within  the  one  year  period  achieves 
occupancy  of  at  least  80%  of  its  occupied 
units  by  at  least  one  person  who  is  55  years 
of  age  or  older. 

There  is  no  requirement  that  Topaz  House 
take  any  action  concerning  the  residents 
under  55  years  of  age  who  are  occupying 
units  on  the  date  the  building  declares  its 
intent  to  be  5S-or-older  housing.  Topaz  may 
not  evict,  or  terminate  the  leases  of 
households  containing  children  under  the 
age  of  18,  in  order  to  qualify  for  the 
exemption. 

Example  3: 

Snowbird  City  is  a  mobile  home 
community  in  Texas  with  100  units. 
Snowbird  City  complies  with  all  other 
requirements  of  55-or-older  housing,  but  is 
uncertain  of  its  compliance  with  the  80 
percent  occupancy  rule. 

Fifty  out  of  the  100  units  are  occupied  year 
roimd.  Of  these  fifty  units,  12  units  are  not 
occupied  by  at  least  one  person  55  years  of 
age  or  older.  Of  the  remaining  50  units,  5  are 
unoccupied  and  offered  for  sale,  and  the 
remaining  45  are  occupied  by  at  least  one 
{lerson  55  years  of  age  or  older  each  winter 
on  a  routine  and  reoccurring  basis. 

If  a  complaint  of  familial  status 
discrimination  is  filed  in  December,  the 
community  meets  the  80  percent  occupancy 
requirement  because  83  out  of  the  95 
occupied  units  (87  percent),  are  occupied  by 
at  least  one  person  55  years  of  age  or  older. 
If  the  complaint  is  filed  in  July,  Snowbird 
City  still  meets  the  requirement.  Under 
§  100.305(b),  a  temporarily  vacant  unit  is 
considered  occupied  by  a  person  55  years  of 
age  or  older  if: 

(1)  The  primary  occupant  has  resided  in 
the  unit  during  the  past  year;  and 

(2)  The  occupant  intends  to  return  on  a 
periodic  basis. 

Example  4: 

The  King  Philip  Senior  Commimity  is  a 
newly  renovated  building  originally  built  in 
1952.  It  has  been  vacant  for  over  one  year 
while  extensive  renovations  were  completed. 
The  building  contains  200  units.  The  King 
Philip  Senior  Community  is  intended  to  be 
operated  as  a  55-or-older  community. 

Under  §  100.305(d),  newly  constructed 
housing  need  not  comply  with  the  80  percent 
occupancy  requirement  until  25  percent  of 
the  total  units  are  occupied.  For  purposes  of 
§  100.305(d),  newly  constructed  housing 
includes  housing  that  has  been  unoccupied 
for  at  least  90  days  due  to  renovation  or 
rehabilitation.  Accordingly,  the  King  Philip 
Senior  Community  need  not  comply  with  the 
80  percent  occupancy  requirement  until  50 
out  of  its  200  units  (25  percent)  are  occupied. 
Subsequent  to  occupancy  of  the  50th  unit, 
however,  the  building  will  have  to  satisfy  the 
80  percent  occupancy  rule  in  order  to  qualify 
as  55-or-older  housing. 
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3.  Intent  to  operate  as  housing  for  persons 
who  are  55  years  of  age  or  older. 

Section  100.306  provides  that  in  order  for 
a  housing  facility  or  community  to  qualify  as 
housing  for  persons  55  years  of  age  or  older, 
it  must  publish  and  adhere  to  policies  and 
procedures  that  demonstrate  its  intent  to 
operate  as  housing  for  persons  55  years  of  age 
or  older.  Section  100.306  also  details  the 
factors  HUD  will  utilize  to  determine 
whether  a  housing  facility  or  community  has 
met  this  intent  requirement.  The  following 
are  examples  of  housing  facilities  and 
communities  which  satisfy  the  intent 
requirement  described  in  §  100.306: 

Example  1: 

A  mobile  home  park  which  takes  the 
following  actions  satisfies  the  intent 
requirement: 

(1)  Posts  a  sign  indicating  that  the  park  is 
55-or-older  housing; 

(2)  Includes  lease  provisions  stating  that 
the  park  intends  to  operate  as  55-or-older 
housing;  and  - 

(3)  Has  provided  local  realtors  with  copies 
of  the  lease  provisions. 

Example  2: 

An  area  zoned  by  a  unit  of  local 
government  as  "senior  housing"  satisfies  the 
intent  requirement  if: 

(1)  Zoning  maps  containing  the  "senior 
housing"  designation  are  available  to  the 
public; 

(2)  Literature  distributed  by  the  area 
describes  it  as  "senior  housing"; 

(3)  The  "senior  housing"  designation  is 
recorded  in  accordance  with  local  propterty 
recording  statutes;  and 

(4)  Zoning  requirements  include  the  55-or- 
older  requirement  or  a  similar  provision. 

Example  3: 

A  condominium  association  satisfies  the 
intent  requirement  if  it  has: 

(1)  Adopted,  through  its  rules  and 
regulations,  restrictions  on  the  occupancy  of 


units  consistent  with  HUD's  regulations 
governing  55-or-older  housing  at  24  CFR  part 
100,  subpart  E; 

(2)  Has  distributed  copies  of  the  rules  to  all 
occupants;  and 

(3)  Has  notified  local  realtors  of  the 
restrictions. 

The  following  is  an  example  of  a  housing 
facility  which  has  failed  to  satisfy  the  intent 
requirement  described  in  §  100.306: 

Example  4: 

A  homeowners  association  has  failed  to 
meet  the  intent  requirement  if  it  has 
Covenants,  Conditions  and  Restrictions 
which  refer  to  an  "adult  community,"  has 
posted  a  sign  stating  "A  40  and  over 
commimity"  and  has  restricted  visiting 
children  to  a  maximmn  of  two  weeks,  but 
contains  no  similar  restriction  for  visiting 
adults. 

4.  Verification  of  occupancy. 

Section  100.307  provides  that  in  order  for 
a  housing  fiacility  or  community  to  qualify  as 
55-or-older  housing,  it  must  be  able  to 
produce,  in  response  to  a  complaint  alleging 
a  violation  of  the  Act,  verification  of 
compliance  with  §  100.305  through  reliable 
surveys  and  affidavits.  Paragraph  (d)(7)  of 
§  100.307  includes  self-certifications  in  a  Ust 
of  documents  considered  reliable 
docimientation  of  the  age  of  occupants.  The 
self-certification  may  be  included  in  a  lease 
or  other  docimient,  and  must  be  signed  by  an 
adult  member  of  the  household  asserting  that 
at  least  one  person  in  the  unit  is  55  years  of 
age  or  older.  The  following  examples  provide 
acceptable  provisions  to  demonstrate  a  self- 
certification  process: 

Example  1: 

All  new  leases,  new  purchase  agreements, 
or  new  applications  contain  a  provision 
directly  above  the  signatory  line  for  lessees, 
asserting  that  at  least  one  occupfmt  of  the 
dwelling  will  be  55  years  of  age  or  older.  In 
addition,  the  community  surveys  all  current 
residents  for  their  occupancy  status  in 


compliance  with  the  55-or-older 
requirements. 

Example  2:  Sample  certification 

I,  (name),  am  18  years  of  age  or  older  and 
a  member  of  the  household  that  resides  at 
(housing  facility  or  community],  (unit 
number  or  designation).  I  hereby  certify  that 
I  hav&  personal  knowledge  of  the  ages  of  the 
occupants  of  this  household  and  that  at  least 
one  occupant  is  55  years  of  age  or  older. 

Paragraph  (e)  of  §  100.307  requires  that  the 
housing  facility  or  communify  establish 
appropriate  policies  to  require  that  all 
occupants  comply  with  the  age  verification 
procedures.  The  following  examples 
illustrate  acceptable  policies: 

Example  1: 

A  condominium  association  establishes  a 
rule  that  the  board  of  directors  must  approve 
all  new  occupants.  One  criteria  for  approval 
is  that  new  occupants  of  each  imit  inform  the 
condominiimi  association  whether  at  least 
one  person  occupying  the  unit  is  55  years  of 
age  or  older. 

Example  2: 

A  homeowners  association  amends  its 
Covenants,  Conditions  and  Restrictions,  and 
records  them  at  the  appropriate  government 
recording  office.  The  amendments  require 
appUcants  to  state  whether  at  least  one 
occupant  is  55  years  of  age  or  older. 

Example  3: 

The  owner  of  a  mobile  home  park  where 
the  residents  own  the  coach  but  rent  the  land 
requires  a  statement  of  whether  at  least  one 
occupant  is  55  years  of  age  or  older  before 
any  sublease  or  new  rental. 

5.  Future  revisions  to  this  appendix. 

HUD  may  update  or  revise  this  appendix 
as  necessary. 

[FR  Doc.  99-8167  Filed  4-1-99;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  2,  1999 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 
Marine  mammals — 
Swim-wtth-the-dolphin 
interactive  programs; 
put>lished  4-2-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Stratospheric  ozone 
protraction — 
Ozone-depleting 
sut>stances;  sut)stitutes 
list;  published  3-3-99 
Superfund  program: 
National  oil  and  hazardous 
sut>stances  contingency 
ptef>— 

National  priorities  list 
update;  put)lished  4-2- 
99 
MERIT  SYSTEMS 
PROTECTION  BOARD 
Organization,  functions,  and 
authority  delegations: 
l-luman  resources 
management  functions; 
published  4-2-99 
PERSONNEL  MANAGEMENT 
OFFICE 
Prevailing  rate  systems; 

published  4-2-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
British  Aerospace;  published 
2-22-9911 

RULES  GOING  INTO 
EFFECT  APRIL  4,  1999 

POSTAL  SERVICE 

International  Mail  Manual: 
International  priority  airmail 
service;  postage  rates  and 
service  conditions 
char>ges;  published  3-3-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  snd  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 


Kamal  bunt  disease- 
Regulated  areas 
reclassification; 
comments  due  by  4-8- 
99;  published  3-9-99 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  insurance 
Corporation 

Crop  insurance  regulations: 
Onions;  comments  due  by 
4-5-99;  published  2-18-99 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Inspection  services;  fee 
increase;  comments  due 
by  4-5-99;  published  3-4- 
99 
COMMERCE  DEPARTMENT 
Economic  Development 
Administration 
Ecorramic  Development 
Reform  Act  of  1998; 
implementation;  comments 
due  by  4-5-99;  published  2- 
3-99 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 
Commerce  control  list- 
Missile  technology 
controls  changes; 
comments  due  by  4-9- 
99;  published  2-8-99 
COMMERCE  DEPARTMENT 
International  Trade 
Administration 
l^rth  American  Free  Trade 
Agreement  (NAFTA); 
binational  panel  reviews: 
Circular  welded  non-alloy 
steel  pipe  and  tube 
from — 

Mexico;  comments  due  t>y 
4-5-99;  published  1-6-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 
West  Coast  salmon; 
comments  due  t)y  4-5- 
99;  published  3-4-99 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Reporting  requirements: 
Large  trader  reports; 
reporting  levels  changes; 
comments  due  by  4-5-99; 
published  2-3-99 
CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 
Privacy  Act;  implementation; 
comments  due  by  4-5-99; 
published  3-5-99 


ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Open  access  same-time 
information  systems 
(OASIS)  and  standards  of 
conduct;  implementation 
Uniform  business 
practices;  comments 
due  by  4-5-99; 
published  2-3-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Polymer  and  resin 
production  facilities 
(Groups  I  and  IV)  and 
volatile  organic  compound 
(VOC)  emissions  from 
polymer  manufacturing 
industry;  comments  due 
by  4-8-99;  published  3-9- 
99 

Polymer  and  resin 
production  facilities 
(Groups  I  and  IV)  and 
volatile  organic  compound 
(VOC)  emissions  from 
polymer  manufacturing 
industry;  comments  due 
by  4-8-99;  published  3-9- 
99 
Air  pollution  control;  new 

motor  vehicles  and  engines: 

New  nonroad  spari(-ignition 
engines  at  or  below  19 
Icilowatts;  phase  2 
emission  standards; 
comments  due  by  4-5-99; 
published  2-3-99 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Connecticut;  comments  due 
by  4-9-99;  published  3-10- 
99 
Air  quality  implementation 

plans;  VAVapproval  and 

promulgation;  various 

States;  air  quality  planning 

purposes;  designation  of 

areas: 

Colorado;  comments  due  t}y 
4-9-99;  published  3-10-99 

Connecticut;  comments  due 
by  4-9-99;  published  3-10- 
99 
Hazardous  waste: 

Identification  and  listing — 
Exclusions;  comments  due 
by  4-5-99;  published  2- 
19-99 
Superfund  program: 

Toxic  chemical  release 
reporting;  community-right- 
to-lcnow — 

Persistent  bioaccumulative 
toxic  (PBT)  chemicals; 


reporting  thresholds 

lowered,  etc.;  comments 

due  by  4-7-99; 

published  3-1-99 
Water  programs: 
Pollutants  analysis  test 
procedures;  guidelines — 
Mercury;  measurement 

metfxxj;  comments  due 

by  4-5-99;  publistied  3- 

5-99 

FARM  CREDIT 
ADMINISTRATKm 

Freedom  of  Infomiation  Act; 
implementation;  comments 
due  by  4-7-99;  published  3- 
8-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Access  charges — 
Primary  lines;  definition; 
comments  due  t)y  4-9- 
99;  published  4-5-99 
Radio  services,  special: 
Personal  radio  services — 
Medical  implant 
communications  service 
in  402-405  MHz  band; 
establishment; 
comments  due  t>y  4-9- 
99;  published  3-3-99 
Radio  stations;  table  of 
assignments: 

Califomia;  comments  due  by 

4-5-99;  published  2-23-99 

Colorado;  comments  due  by 

4-5-99;  published  2-23-99 

Illinois;  comments  due  by  4- 

5-99;  published  2-23-99 
Iowa;  comments  due  by  4- 
5-99;  published  2-23-99 
Kansas;  comments  due  by 
4-5-99;  published  2-23-99 
Kentucky;  comments  due  by 
4-5-99;  published  2-23-99 
Montana;  comments  due  by 
4-5-99;  published  2-23-99 
Pennsylvania;  comments 
due  by  4-5-99;  published 
2-23-99 
Texas;  comments  due  t)y  4- 

5-99;  published  2-23-99 
West  Virginia;  comments 
due  t>y  4-5-99;  published 
2-23-99 
Wyoming;  comments  due  by 
4-5-99;  published  2-23-99 

FEDERAL  ELECTION 
COMMISSION 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  4-5-99;  put>lished  3- 
4-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Head  Start  Program: 


IV 
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Authorization  of  use  of  grant 
funds  to  finance 
construction  and  major 
renovation  of  facilities; 
comments  due  by  4-9-99, 
published  2-8-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Food  lat>eling — 
Dietary  supplements;  use 
of  health  claims  based 
on  authoritative 
,        statements;  comments 
due  by  4-6-99; 
published  1-21-99 
Medical  devices: 
External  penile  rigidity 
devices;  proposed 
classification;  comments 
due  by  4-5-99;  published 
1-4-99 

INTERIOR  DEPARTMENT 
Land  Manageiment  Bureau 

Minerals  management: 
Oil  and  gas  leasing — 
Federal  oil  and  gas 
resources;  protection 
against  drainage  by 
operations  on  neartiy 
lands  resulting  in  lower 
royalties  from  Federal 
leases;  correction; 
comments  due  by  4-5- 
99;  published  1-13-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Indiana;  comments  due  by 
4-9-99;  published  2-8-99 
LEGAL  SERVICES 
CORPORATION 
Audit  services: 
Debarment,  suspension,  and 
removal  of  recipient 
auditors;  comments  due 
by  4-6-99;  published  2-5- 
99 

POSTAL  SERVICE 

Domestic  Mail  Manual: 


Rat-size  periodicals  and 
standard  mail;  packaging 
material  standards; 
comments  due  by  4-8-99; 
published  3-9-99 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 
Publication  or  submission  of 
quotations  without 
specified  information; 
comments  due  by  4-7-99; 
published  3-8-99 
Securities  offerings, 
regulatory  stmcture; 
modernization  and 
clarification;  comments 
due  by  4-5-99;  published 
12-4-98 
Tat(eovers  and  security 
holder  communications; 
regulation  modemization; 
comments  due  by  4-5-99; 
published  12-4-98 
TRANSPORTATION 
DEPARTMENT 
Disadvantaged  business 
enterprise  participation  in 
DOT  financial  assistance 
programs;  comments  due  by 
4-5-99;  published  2-2-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Allison  Engine  Co.,  Inc.; 
comments  due  by  4-5-99; 
published  2-4-99 
Boeing;  comments  due  by 
4-5-99;  published  2-4-99 
McDonnell  Douglas; 
comments  due  by  4-8-99; 
published  2-22-99 
Raytheon;  comments  due  by 

4-8-99;  published  2-5-99 
Textron  Lycoming; 
comments  due  by  4-5-99; 
published  2-3-99 
Class  E  airspace;  comments 
due  by  4-9-99;  published  3- 
10-99 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

American  Automobile  Labeling 
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Tide  3— 

The  President 


Presidential  Documents 


Executive  Order  13116  of  Nfarch  31,  1999 

Identification       of      Trade       Expansion       Priorities       and 
Discriminatory  Procurement  Practices 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  title  HI  of  the  Act  of 
March  3,  1993,  as  amended  (41  U.S.C.  lOd),  sections  141  and  301-310 
of  the  Trade  Act  of  1974,  as  amended  (the  Act)  (19  U.S.C.  2171,  2411- 
2420),  title  EI  of  the  Trade  Agreements  Act  of  1979,  as  amended  (19  U.S.C. 
2511-2518),  and  section  301  of  title  3,  United  States  Code,  and  to  ensure 
that  the  trade  policies  of  the  United  States  advance,  to  the  greatest  extent 
possible,  the  export  of  the  products  and  services  of  the  United  States  and 
that  trade  policy  resources  are  used  efficiently,  it  is  hereby  ordered  as 
follows: 

PART  l:  IDENTIFICATION  OF  TRADE  EXPANSION  PRIORITIES 

Section  1.  Identification  and  Annual  Report,  (a)  Within  30  days  of  the 
submission  of  the  National  Trade  Estimate  Report  required  by  section  181(b) 
of  the  Act  (19  U.S.C.  2241(b))  for  1999,  2000,  and  2001,  the  United  States 
Trade  Representative  (Trade  Representative)  shall  review  United  States  trade 
expansion  priorities  and  identify  priority  foreign  coimtry  practices,  the  elimi- 
nation of  which  is  likely  to  have  the  most  significant  potential  to  increase 
United  States  exports,  either  directly  or  through  the  establishment  of  a 
beneficial  precedent.  The  Trade  Representative  shall  submit  to  the  Committee 
on  Finance  of  the  Senate  and  the  Committee  on  Ways  and  Means  of  the 
House  of  Representatives,  and  shall  publish  in  the  Federal  Register,  a  report 
on  the  priority  foreign  country  practices  identified. 

(b)  In  identifying  priority  foreign  coimtry  practices  under  paragraph  (a) 
of  this  section,  the  Trade  Representative  shall  take  into  account  all  relevant 
factors,  including: 

(1)  the  major  barriers  and  trade  distorting  practices  described  in 
the  National  Trade  Estimate  Report; 

(2)  the  trade  agreements  to  which  a  foreign  coimtry  is  a  party 
and  its  compliance  with  those  agreements; 

(3)  the  medium-term  and  long-term  implications  of  foreign  gov- 
ernment procurement  plans;  and 

(4)  the  international  competitive  position  and  export  potential  of 
United  States  products  and  services. 

(c)  The  Trade  Representative  may  include  in  the  report,  if  appropriate, 
a  description  of  the  foreign  country  practices  that  may  in  the  future  warrant 
identification  as  priority  foreign  country  practices.  The  Trade  Representative 
also  may  include  a  statement  about  other  foreign  country  practices  that 
were  not  identified  because  they  are  already  being  addressed  by  provisions 
of  United  States  trade  law,  existing  bilateral  trade  agreements,  or  in  trade 
negotiations  with  other  countries  and  progress  is  being  made  toward  their 
elimination. 

Sec.  2.  Resolution.  Upon  submission  of  the  report  required  by  paragraph 
(a)  of  section  1  of  this  part,  the  Trade  Representative  shall,  with  respect 
to  any  priority  foreign  country  practice  identified  therein,  engage  the  country 
concerned  for  the  purpose  of  seeking  a  satisfactory  resolution,  for  example, 
by  obtaining  compliance  with  a  trade  agreement  or  the  elimination  of  the 
practice  as  quickly  as  possible,  or,  if  this  is  not  feasible,  by  providing 
for  compensatory  trade  benefits. 
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Sec.  3.  Initiation  of  Investigations.  Within  90  days  of  the  submission  of 
the  report  required  by  paragraph  (a)  of  section  1  of  this  part,  the  Trade 
Representative  shall  initiate  under  section  302(b)(1)  of  the  Act  (19  U.S.C. 
2412(b)(1))  investigations  with  respect  to  all  of  the  priority  foreign  coimtry 
practices  identified,  unless  during  the  90-day  period  the  Trade  Representative 
determines  that  a  satisfactory  resolution  of  the  matter  to  be  investigated 
has  been  achieved. 
PART  ll:  IDENTIFICATION  OF  DISCRIMINATORY  GOVERNMENT  PROCUREMENT  PRACTICES 

Section  1.  Identification  and  Annual  Report,  (a)  Within  30  days  of  the 
submission  of  the  National  Trade  Estimate  Report  for  1999,  2000,  and  2001, 
the  Trade  Representative  shall  submit  to  the  Conunittees  on  Finance  and 
on  Governmental  Affairs  of  the  Senate  and  the  Committees  on  Ways  and 
Means  and  Govermnent  Reform  and  Oversight  of  the  House  of  Representa- 
tives, and  shall  publish  in  the  Federal  Register,  a  report  on  the  extent 
to  which  foreign  countries  discriminate  against  U.S.  products  or  services 
in  making  government  prociurements. 
(b)  hi  the  report,  the  Trade  Representative  shall  identify  countries  that: 

(1)  are  not  in  compliance  with  their  obligations  under  the  World 
Trade  Organization  Agreement  on  Goverrmient  Prociu-ement 
(the  GPAJ,  Chapter  10  of  the  North  American  Free  Trade 
Agreement  (NAFTA),  or  other  agreements  relating  to  govern- 
ment procurement  (procurement  agreements)  to  which  that 
country  and  the  United  States  are  parties;  or 

(2)  maintain,  in  government  procurement,  a  significant  and  per- 
sistent pattern  or  practice  of  discrimination  against  U.S.  prod- 
ucts or  services  that  results  in  identifiable  harm  to  U.S.  busi- 
nesses and  whose  products  or  services  are  acquired  in  signifi- 
cant amounts  by  the  United  States  Government. 

Sec.  2.  Considerations  in  Making  Identifications.  In  making  the  identifications 
required  by  section  1  of  this  part,  the  Trade  Representative  shall:  (a)  consider 
the  requirements  of  the  GPA,  NAFTA,  or  other  procurement  agreements, 
government  procurement  practices,  and  the  effects  of  such  practices  on 
U.S.  businesses  as  a  basis  for  evaluating  whether  the  procurement  practices 
of  foreign  govenxments  do  not  provide  fair  market  opportunities  for  U.S. 
products  or  services; 

(b)  take  into  account,  among  other  factors,  whether  and  to  what  extent 
coimtries  that  are  parties  to  the  GPA,  NAFTA,  or  other  procurement  agree- 
ments, and  other  countries  described  in  section  1  of  this  part: 

(1)  use  sole-sourcing  or  otherwise  noncompetitive  procedures  for 
procurement  that  could  have  been  conducted  using  competi- 
tive procedures; 

(2)  conduct  what  normally  would  have  been  one  procurement  as 
two  or  more  procurements,  to  decrease  the  anticipated  con- 
tract values  below  the  value  threshold  of  the  GPA,  NAFTA,  or 
other  procurement  agreements,  or  to  make  the  procurement 
less  attractive  to  U.S.  ousinesses; 

(3)  announce  procurement  opportimities  with  inadequate  time 
intervals  for  U.S.  businesses  to  submit  bids;  and 

(4)  use  specifications  in  such  a  way  as  to  limit  the  ability  of  U.S. 
suppners  to  participate  in  procurements;  and 

(c)  consider  information  included  in  the  National  Trade  Estimate  Report, 
and  any  other  additional  criteria  deemed  appropriate,  including,  to  the  extent 
such  information  is  available,  the  failure  to  apply  transparent  and  competitive 
procedures  or  maintain  and  enforce  effective  prohibitions  on  bribery  and 
other  corrupt  practices  in  connection  with  government  procurement. 

Sec.  3.  Impact  of  Noncompliance  and  Denial  of  Comparable  Treatment. 
The  Trade  Representative  shall  take  into  account,  in  identifying  coimtries 
in  the  annual  report  and  in  any  action  required  by  this  part,  the  relative 
impact  of  any  noncompUance  with  the  GPA,  NAFTA,  or.  other  procurement 
agreements,  or  of  other  discrimination  on  U.S.  commerce,  and  the  extent 
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to  which  such  noncompliance  or  discrimination  has  impeded  the  ability 
of  U.S.  suppliers  to  participate  in  procurements  on  tenns  comparable  to 
those  available  to  suppliers  of  the  country  in  question  when  seeking  to 
sell  goods  or  services  to  the  United  States  Government. 

Sec.  4.  Resolution.  Upon  submission  of  the  report  required  by  section  1 
of  this  part,  the  Trade  Representative  shall  engage  any  coxmtry  identified 
therein  for  the  purpose  of  seeking  a  satisfactory  resolution,  for  example, 
by  obtaining  compliance  with  the  GPA,  NAFTA,  or  other  procurement  agree- 
ments or  the  elimination  of  the  discriminatory  procurement  practices  as 
quickly  as  possible,  or,  if  this  is  not  feasible,  by  providing  for  compensatory 
trade  benefits. 

Sec.  5.  Initiation  of  Investigations,  (a)  Within  90  days  of  the  submission 
of  the  report  required  by  section  1  of  this  part,  the  Trade  Representative 
shall  initiate  imder  section  302(b)(1)  of  the  Act  (19  U.S.C.  2412(b)(1))  inves- 
tigations with  respect  to  any  i»-actice  that: 

(1)  was  the  basis  for  the  identification  of  a  coimtry  imder  section 
1;  and 

(2)  is  not  at  that  time  the  subject  of  any  other  investigation  or  ac- 
tion imder  title  HI,  chapter  1,  of  the  Act, 

unless  during  the  90-day  period  the  Trade  Representative  determines  that 
a  satisfactory  resolution  of  the  matter  to  be  investigated  has  been  achieved. 

(b)  For  investigations  initiated  imder  paragraph  (a)  of  this  section  (other 
than  an  investigation  involving  the  GPA  or  NAFTA),  the  Trade  Representative 
shall  apply  the  time  limits  and  procedures  in  section  304(a)(3)  of  the  Act 
(19  U.S.C.  2414(a)(3)).  The  time  limits  in  subsection  304(a)(3)(B)  of  the 
Act  (19  U.S.C.  2414(a)(3)(B))  shall  apply  if  the  Trade  Representative  deter- 
mines that: 

(1)  complex  or  complicated  issues  are  involved  in  the  investiga- 
tion that  require  additional  time; 

(2)  the  foreign  country  involved  in  the  investigation  is  making 
substantial  progress  in  drafting  or  implementing  legislative  or 
administrative  measures  that  will  ena  the  discrmiinatory  pro- 
curement practice;  or 

(3)  such  foreign  coimtry  is  imdertaking  enforcement  measures  to 
end  the  discriminatory  prociirement  practice. 

PART  m:  DIRECTION 

Section  1.  Presidential  Direction.  The  authorities  delegated  pursuant  to  this 
order  shall  be  exercised  subject  to  any  subsequent  direction  by  the  President 
in  a  particular  matter. 

Sec.  2.  Consultations  and  Advice.  In  developing  the  annual  reports  required 
by  part  I  and  part  n  of  this  order,  the  Trade  Representative  shall  consult 
with  executive  agencies  and  seek  information  and  advice  from  U.S.  busi- 
nesses in  the  United  States  and  in  the  coimtries  involved  in  the  practices 
under  consideration. 
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Presidential  Documents 


Presidential  Determination  No.  9&-18  of  March  25,  1999 
Military  Drawdown  for  Jordan 

Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  the  Constitution  and  laws  of 
the  United  States,  including  Title  III  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs  Appropriations  Act,  1999,  as  enacted  in 
Public  Law  105-277  ("Title  ID"),  I  hereby  direct  the  drawdown  of  defense 
articles  from  the  stocks  of  the  Department  of  Defense,  defense  services 
of  the  Department  of  Defense,  and  military  education  and  training  of  an 
aggregate  value  of  $25  million  for  Jordan  consistent  with  the  authority  pro- 
vided imder  the  heading  "Foreign  Military  Financing  Program"  in  Title 
in  for  the  pmposes  of  part  n  of  the  Foreign  Assistance  Act  of  1961,  as 
amended. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  publish  it  in  the  Federal  Register. 
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THE  WHITE  HOUSE, 
Washington,  March  25,  1999. 
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new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Doclcat  No.  99-NE-01^AD:  AnMndimnt  39- 
11108;  AD  99-02-51] 

RIN  2120-AA64 

Airworthiness  DIractlves;  Allison 
Engine  Company,  Inc.  AE  3007A  and 
AE  3007C  Series  Turtx)fan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
99-02-51  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
Allison  Engine  Ckimpany,  Inc.  AE 
3007A  and  AE  3007C  series  turbofian 
engines  by  individual  telegrams.  This 
AD  prohibits,  prior  to  further  flight,  all 
engine  groiind  starts  at  oil  temperatures 
below  32°F  (0°C)  imless  prefli^t 
operational  procedures  ensure  that 
engine  oil  temperature  is  maintained  at 
or  above  32°F  (0°C).  This  amendment  is 
prompted  by  reports  of  in-flight  engine 
shutdowns.  The  in-flight  engine 
shutdowns  have  been  attributed  to  loss 
of  engine  oil  from  the  starter  shaft  seal. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  an  in-flight  engine 
shutdown  due  to  loss  of  engine  oil  from 
the  starter  shaft  seaL 
DATES:  Effective  April  20, 1999,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
telegraphic  AD  99-02-51,  issued  on 
January  8, 1999,  that  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  4,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-NE-Ol- 
AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop^aa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
niunber  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Tallarovic,  Aerospace  Engineer,  Chicago 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate,  2300  East  Devon 
Ave.,  Des  Plaines,  IL  60018;  telephone 
(847)  294-8180,  fax  (847)  294-7834. 
SUPPLEMENTARY  INFORMATION:  On 
January  8, 1999,  the  Federal  Aviation 
Administration  (FAA)  issued 
telegraphic  airworthiness  directive 
(TAD)  99-02-51,  applicable  to  Allison 
Engine  Company,  lac.  AE  3007A  and 
AE  3007C  series  turbofan  engines  that 
prohibits,  prior  to  further  fli^t,  all 
engine  ground  starts  at  oil  temperatures 
below  32°F  (0°C),  unless  preflight 
operational  procedures  ensure  that 
engine  oil  temperatvue  is  maintained  at 
or  above  32°F  (0°C).  That  action  was 
prompted  by  reports  of  three  in-flight 
engine  shutdowns  since  January  4, 
1999.  The  FAA  has  determined  that 
engine  starting  in  cold  temperat\u«s  can 
cause  the  starter  shaft  seal  to  become 
imseated,  allowing  oil  to  exit  the 
accessory  gearbox.  This  condition,  if  not 
corrected,  couJd  result  in  an  in-flight 
engine  shutdown  due  to  loss  of  engine 
oil  from  the  starter  shaft  seal. 

Since  the  imsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
FAA  issued  telegraphic  AD  99-02-51  to 
prevent  an  in-flight  engine  shutdown 
due  to  loss  of  engine  oil  from  the  starter 
shaft  seal.  This  AD  prohibits  all  engine 
ground  starts  at  oil  temperatures  below 
32^  (O'C)  imless  preflight  operational 
procedures  ensure  that  engine  oil 
temperature  is  maintained  at  or  above 
32°F  (0°C).  This  AD  is  considered  an 
interim  action,  and  as  the  investigation 
continues,  further  rulemaking  may  be 
necessary.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
compliance  section  of  this  AD. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 


effective  immediately  by  individual 
telegrams  issued  on  January  8, 1999,  to 
all  loiown  U.S.  owners  and  operators  of 
Allison  Engine  Company,  Inc.  AE 
3007A  and  AE  3007C  series  turbofan 
engines.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
Section  39.13  of  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
make  it  effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  nimiber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  infonnation  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NE-Ol-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Pohcies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  {14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-02-51    Allison  Engine  Company,  Inc.: 

Amendment  39-11108:  Docket  99-NE- 

01-AD. 
Applicability:  Allison  Engine  Company, 
Inc.  AE  3007A  and  AE  3007C  series  turbofan 
engines,  installed  on  but  not  limited  to 
Embraer  EMB-145  and  Cessna  750  series 
airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 


alteration,  or  repair  on  the  imsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  in-flight  engine  shutdown 
due  to  loss  of  engine  oil  bom  the  starter  shaft 
seal,  accomplish  the  following: 

(a)  Prior  to  further  flight,  all  ground  engine 
starts  at  engine  oil  temperatures  below  SZ'F 
(0°C)  are  prohibited  except  as  provided  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  For  Allison  Engine  Company  engine 
models  AE  3007 A,  AE  3007A1,  AE  3007 Al/ 
1,  and  AE  3007A1/2,  if  the  engine  oil 
temperature  has  dropped  below  32''F  (O^C) 
prior  to  flight,  perform  a  highpower  leak 
check  on  each  engine  (at  least  three  minutes 
at  takeoff  power,  reference  Allison  Engine 
Company  AE  3007A  series  maintenance 
manual,  section  72-00-00,  page  505,  subtask 
72-00-00-790-002).  No  leaks  above 
serviceable  limits  are  permitted  (0.21  quarts/ 
hour,  200  cc/hour  per  Allison  Engine 
Company  AE  3007A,  Fault  Isolation  Manual, 
section  79-37-00,  page  212,  allowable 
leakage). 

(2)  For  Allison  Engine  Company  engine 
model  AE  3007C,  if  the  engine  oil 
temperatiue  has  dropped  below  32''F  (0°C) 
prior  to  flight,  monitor  the  engine  oil  level 
using  the  following  procedures: 

(i)  Operate  engine  at  maximum  continuous 
power  for  10  minutes.  Monitor  the  engine  oil 
level. 

(ii)  ff  an  oil  level  decrease  of  greater  than 
1.0  quarts  occurs,  maintenance  is  required 
before  further  flight. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Mauiager,  Chicago 
Aircraft  Certification  Office.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Chicago  Aircraft  Certification 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  ft'om  the  Chicago 
Aircraft  Certification  Office. 

(c)  This  amendment  becomes  effective 
April  20, 1999,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  telegraphic  AD  99-02-51,  issued 
January  8, 1999,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Burlington,  Massachusetts,  on 
March  29,  1999. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-8308  Filed  4-2-99;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docicet  No.  99-ASO-5] 

Amendment  of  Class  D  and  E 
Airspace;  Orlando  Executivs  Airport, 
Florida 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  modifies  the 
Class  D  and  Class  E2  surface  area 
airspace  descriptions  and  establishes  a 
Class  E4  surface  area  airspace  extension 
for  the  Orlando  Executive  Airport.  This 
amendment  is  necessary  as  a  result  of 
the  forthcoming  amendment  to  the 
Orlando  International  Airport  Class  B 
airspace  area.  The  establishment  of  the 
Class  E4  airspace  area  is  a  technical 
change  only,  as  this  airspace  extension 
is  currently  included  in  the  Class  D 
surface  area  airspace. 
DATES:  Effective  Date:  0901  UTC,  July 
15, 1999. 

Comments  Date:  Comments  must  be . 
received  on  or  before  May  5, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
99-ASO-5,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550, 1701 
Coliunbia  Avenue,  College  Park,  Georgia 
30337,  telephone  (404)  305-5627. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5627. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
which  involves  a  technical  change  to 
the  Orlando  Executive  Airport  sur&ce 
area  airspace,  and  was  not  preceded  by 
notice  and  public  procedure,  comments 
are  invited  on  the  rule.  This  rule  will 
become  effective  on  the  date  specified 
in  the  DATES  section.  However,  after  the 
review  of  any  conunents  and,  if  the  FAA 
finds  that  further  changes  are 
appropriate,  it  will  initiate  rulemaking 
procedures  to  extend  the  effective  date 
or  to  amend  the  regulation. 

Comments  that  provide  the  Actual 
basis  supporting  the  views  and 
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suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whedier 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
environmental,  and  energy-related 
aspects  of  the  rule  which  might  suggest 
the  need  to  modify  the  rule. 

TheRnle 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  changes  the  description  of  the 
Class  D  airspace  and  Class  E2  surface 
area  airspace  and  establishes  Class  E4 
airspace  area  designated  as  an  extension 
to  a  Class  D  or  Class  E  surface  area  for 
the  Orlando  Executive  Airport. 

Class  D  airspace  designations  are 
published  in  paragraph  5000,  Class  E2 
airspace  designations  for  sur&ce  areas 
are  published  in  paragraph  6002  and 
Class  E4  airspace  areas  designated  as  an 
extension  to  a  Class  D  or  Class  E  surfoce 
area  are  published  in  paragraph  6004  of 
FAA  Order  7400.9F,  dated  September 
10, 1998,  and  effective  September  16, 
1998,  wMch  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  D 
and  E  airspace  designations  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

Since  this  action  only  makes  a 
technical  amendment  to  the  Class  D  and 
Class  E  airspace  descriptions  and 
should  have  no  impact  on  the  users  of 
the  airspace  in  the  vicinity  of  the 
Orlando  Executive  Airport,  the  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Ligt  of  Sub|ects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  Reference, 
Navigation  (air). 


Adoption  of  die  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113. 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1— {Amended] 

2.  The  incoiporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace. 

•        •        •        •        • 

ASO  FL  D    Oriando,  FL  [Rerised] 

Orlando  Executive  Airport,  FL 
(Lat  28°32'44"  N.,  long.  81''19'58"  W.) 
That  airspace  extending  upward  from  the 
surface,  to  but  not  including  1,600  feet  MSL, 
within  a  4.2-nule  radius  of  Orlando 
Executive  Airport,  excluding  that  portion 
within  the  Orlando,  FL,  Class  B  airspace  area. 
This  Class  D  airspace  area  is  effective  during 
the  specific  days  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
days  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


Paragraph  6002    Class  E  Airspace 
Designated  as  Surface  Areas. 


ASO  FL  E2    Orlando,  FL  [Revised] 

Orlando  Executive  Airport,  FL 

(Lat.  28''32'44"  N.,  long.  81''19'58"W.) 

Within  a  4.2-nule  radius  of  Orlando 
Executive  Airport  excluding  that  portion 
within  the  Orlando,  FL  Class  B  airspace  area. 
This  Class  E  airspace  area  is  effective  diuing 
the  specific  days  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
days  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


Paragraph  6004    Class  E  Airspace  Areas 
Designated  as  an  Extension  to  a  Class  D  or 
Class  E  Surface  Area. 


ASOFLE4    Orlando,  FL  (New] 

Orlando  Executive  Airport,  FL 

(Lat.  28°32'44"  N.,  long.  81°19'58"  W.) 
Orlando  VORTAC 

(Ut.  28''32'34"  N.,  long.  81°20'06"  W.) 
That  airspace  extending  upward  from  the 
surface  within  3.6  miles  each  side  of  the 
Orlando  VORTAC  254  degree  radial 
extending  from  the  4.2-mile  radius  to  8.1 


miles  west  of  the  Orlando  VORTAC; 
excluding  that  portion  within  the  Orlando, 
FL,  Class  B  airspace  area.  This  Class  E 
airspace  area  is  effective  during  the  specific 
days  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  days  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
***** 

Issued  in  College  Park,  Georgia,  on  March 
24, 1999. 

Nancy  B.  Shelton, 

Acting  Manager,  Air  Traffic  Division, 

Southern  Regfon. 

[FR  Doc.  99-8248  Filed  4-2-99;  8:45  am] 

BILIJNG  CODE  4t10-19-ll 


DEPARTMENT  OF  TRANSPORTATION 
Federal  AvMion  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AQL-3] 

Modification  of  Class  E  Airspace; 
AulMJm,  IN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  notice  modifies  Class  E 
airspace  at  Auburn,  IN.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (Rwy)  09,  and  a  GPS  SIAP 
to  Rwy  27,  have  been  developed  for  De 
Kalb  County  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (AGL)  is 
needed  to  contain  aircraft  executing  the 
approaches.  This  action  increases  the 
radius  of  the  existing  controlled 
airspace  for  this  airport. 
DATES:  0901  UTC,  July  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division. 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  February  1. 1999,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at  Auburn,  IN 
(64  FR  4796).  The  proposal  was  to  add 
controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
in  controlled  airspace  dining  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
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comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Auburn,  IN, 
to  accommodate  aircraft  executing  the 
proposed  GPS  Rwy  09  SIAP  and  GPS 
Rwy  27  SIAP  at  De  Kalb  County  Auport 
by  increasing  the  radius  of  the  existing 
controlled  airspace  at  the  airport.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  Regidatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  pari  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40103,  40113. 
40120;  E.O.  10854,  24  FR  95665,  3  CFR. 
1959-1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 


Administration  Order  7400.9F,  Airspace 
Designation  and  Reporting  Points,  dated 
September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  IN  E5    Auburn,  IN  [Revised] 

Auburn,  De  Kalb  County  Airport,  IN 
(Lat.  41°18'26"  N.,  long.  85°03'52"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  6.5-nule 
radius  of  the  De  Kalb  County  Airport, 
excluding  the  airspace  within  the  Ft.  Wayne, 
IN,  Class  E  airspace  area. 
***** 

Issued  in  Des  Plaines,  Illinois  on  March  18, 
1999. 

John  A.  Claybom, 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  99-8251  Filed  4-2-99;  8:45  am] 
BILUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-2] 

Modification  of  Class  E  Airspace; 
Watertown,  Wi 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  notice  modifies  the  Class 
E  airspace  at  Watertown,  WI.  A 
Transponder  Landing  System  (TLS) 
Standard  Instrument  Approach 
Procedure  (SL\P)  to  Runway  (Rwy)  05 
has  been  developed  for  Watertown 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  groimd  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
This  action  increases  the.  radius  of  the 
existing  controUed  airspace  for  this 
airport. 

EFFECTIVE  DATE:  0901  UTC,  July  15. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  February  1, 1999,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at 


Watertown,  WI  (64  FR  4797).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
One  comment  strongly  supporting  the 
proposal  was  received  bom  the 
Wisconsin  Department  of 
Transportation.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Watertown, 
WI,  to  accommodate  aircraft  executing 
the  proposed  TLS  Rwy  05  SIAP  at 
Watertown  Municipal  Airport  by 
increasing  the  radius  of  the  existing 
controlled  airspace  at  the  airport.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  nde"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
imder  the  criteria  of  the^  Regulatory 
Flexibility  Act. 

List  of  Sulqects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71-{>ESIGNATI0N  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.0. 10854.  24  FR  95665,  3  CFR. 
1959-1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLWIE5    Watertown,  WI  [Revised] 

Watertown  Municipal  Airport,  WI 

(Ut.  43°10'11"N.,  long.  88°43'24"  W.) 
That  airspace  extending  upward  from  700 

feet  above  ihe  surface  wdthin  an  8.4-niile 

radius  of  the  Watertown  Mimicipal  Airport. 

•         *         *         *         * 
Issued  in  Des  Plaines,  Illinois  on  March  18, 

1999. 

John  A.  Claybom, 

Acting  Manager,  Air  Traffic  Division. 

[FR  Dog.  99-8250  Filed  4-2-99;  8:45  am) 

BILUNG  CODE  4810-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ASO-3] 

Amendment  of  Class  E  Airspace; 
Toccoa,  GA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  notice  amends  Class  E 
airspace  at  Toccoa,  GA.  The  VHF 
Omnidirectional  Range  (VOR)  or  Global 
Positioning  System  (GPS)  Rimway 
(RWY)  20  Standard  Instrument 
Approach.  Procedure  (SIAP)  has  been 
amended  to  the  Toccoa  RG  Letoumeau 
Field  Airport.  As  a  result,  additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SIAP  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  Toccoa  RG 
Letoumeau  Field  Airport.  An  extension 


via  the  023  degree  radial  of  the  Foothills 
(ODF)  VHF  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC)  for 
the  VOR  or  GPS  RWY  20  SL\P  is 
necessary.  The  length  of  the  Class  E 
airspace  extension  northeast  of  the 
VORTAC  is  7  miles,  and  the  width  of 
the  airspace  extension  is  6.8  miles.  This 
amendment  also  reflects  the  correct 
geographical  position  coordinates  for 
the  Toccoa  RG  Letoumeau  Field  Airport 
and  the  Habersham  Coimty  Airport; 
which  are  minor  technical  changes  as 
the  position  of  the  airports  is 
undianged. 

EFFECTIVE  DATE:  0901  UTC.  July  15, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  B.  Shelton,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Febmary  16, 1999,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  E  airspace 
at  Toccoa,  GA,  (64  FR  7558).  This  action 
provides  adequate  Class  E  airspace  for 
IFR  operations  at  Toccoa  RG  Letoiuneau 
Field  Airport.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  FAA  Order  7400.9F,  dated 
September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  class  E  designation  listed 
in  this  doctunent  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E  airspace  at 
Toccoa,  GA,  for  the  Toccoa  RG 
Letoumeau  Field  Airport.  This 
amendment  also  corrects  the 
geographical  position  coordinates  for 
the  Toccoa  RG  Letoumeau  Field  Airport 
and  the  Habersham  County  Airport; 
which  are  minor  technical  changes  as 
the  position  of  the  airports  is 
unchanged. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 


current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Febmary  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certifipd  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  EO  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
above  the  Surface  of  the  Earth. 


ASO  GA  E5    Toccoca,  GA  [Revised] 

Toccoa  RG  Letoumeau  Field  Airport 

(Lat.  34°35'38"  N.,  long.  83''17'45"  W.) 
Foothills  VORTAC 

(Lat.  34''41'45"  N.,  long.  83''17'52"  W.) 
Habersham  County  Airport 

(Ut.  34°30'03"  N.,  long.  83''33'18"  W.) 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the  earth 
within  a  10-mile  radius  of  Toccoa  RG 
Letoumeau  Field  Airport  and  within  3.4 
miles  each  side  of  the  023  degree  radial  from 
the  Foothills  VORTAC.  extending  7  miles 
northeast  of  the  VOR  and  within  an  8.2-niile 
radius  of  Habersham  County  Airport 
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Issued  in  College  Park,  Georgia,  on  March 
24.  1994. 

Nancy  B.  Shelton, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  99-8249  Filed  4-2-99;  8:45  am) 
BILUNQ  CODE  1910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  98-AGL-81] 

Modification  of  Class  E  Airspace; 
Pontiac,  IL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  modifies  Class 
airspace  at  Pontiac,  IL.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
to  Runway  (Rwy)  24  has  been  developed 
for  Pontiac  Municipal  Airport. 
Controlled  airspace  extending  upv\^ard 
from  700  to  1200  feet  above  groimd 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approaches.  This  action 
increases  the  radius  of  the  existing 
controlled  airspace  for  this  airport. 
EFFECTIVE  DATE:  0901  UTC,  July  15, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  February  1, 1999,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  E  airspace  at  Pontiac,  IL  (64 
FR  4795).  The  proposal  was  to  add 
controlled  airspace  extending  upward 
frt)m  700  to  1200  feet  AGL  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 


which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Pontiac,  IL 
to  accommodate  aircraft  executing  the 
proposed  GPS  Rwy  24  SIAP  at  Pontiac 
Municipal  Airport  by  increasing  the 
radius  of  the  existing  controlled 
airspace  at  the  airport.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involes  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regidatlon — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  nde"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu^s  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sublects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  21  FR  95665,  3  CFR. 
1959-1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  IL  E5    Pontiac,  IL  [Revised] 

Pontiac  Municipal  Airport,  IL 

(Lat.  40°55'25"  N.,  long.  88''37'32"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  an  7.2-mile 

radius  of  the  Pontiac  Municipal  Airport. 

***** 

Issued  in  Des  Plaines,  Illinois  on  March  18, 
1999. 

]olui  A.  Claybom, 

Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  99-8245  Filed  4-2-99;  8:45  am] 

BILLING  COOE  4nO-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-1] 

Modification  of  the  legal  description  of 
the  Class  E  Airspace;  Sault  Ste  Marie, 
ON 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  notice  modifies  the  legal 
description  Class  E  airspace  at  Sault  Ste 
Marie,  ON.  The  airspace  description  for 
the  Sault  Ste  Marie  Airport,  ON, 
Canada,  incorrectly  describes  the 
northwest  extension  of  the  controlled 
airspace  as  the  northeast  extension. 
Controlled  airspace  extending  upward 
from  the  surface  is  needed  to  contain 
aircraft  executing  instrument  approach 
procedxu^s.  This  action  corrects  the 
legal  description  of  the  existing 
controlled  airspace  for  this  airport  in 
order  to  eliminate  confusion  regarding 
the  actual  configuration  of  the  airspace. 
EFFECTIVE  DATE:  0901  UTC,  July  15, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  February  1, 1999,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at  Satilt  Ste 
Marie,  ON  (64  FR  4794).  The  proposal 
was  to  correct  the  legal  description  of 
the  existing  controlled  airspace  to 
reflect  the  actual  configtuation  of  that 
controlled  airspace. 
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Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siir&ce  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Sault  Ste 
Marie,  ON,  to  correctly  identify  the 
northwest  extension  of  the  existing 
controlled  airspace.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regidation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedmes  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sublects  in  14  CFR  Part  71 

Airspace,  hicorporations  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  95665,  3  CFR, 
1959-1963  Comp.,  p.  389. 


171.1    [AmencM] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  ON  E4  Sault  Ste  Marie,  ON  [Revised] 

Sault  Ste  Marie  Airport,  ON,  Canada 
(Lat.  46O29'06"N.,  long.  84°30'34"W.) 
That  airspace  in  the  United  States 
extending  upward  from  the  surface  within 
1.6  miles  north  of  the  108°  bearing  from  the 
airport  extending  from  the  4.4-mile  radius  of 
Sault  Ste  Marie  Airport  to  4.8  miles  southeast 
of  the  airport,  and  within  1.6  miles  each  side 
of  the  118°  bearing  bom  the  airport  extending 
from  the  4.4-mile  radius  to  9.6  miles 
southeast  of  the  airport,  and  within  1.6  miles 
each  side  of  the  293°  bearing  bom  the  airport 
extending  from  the  4.4-mile  radius  to  4.8 
miles  northwest  of  the  airport. 
***** 

Issued  in  Des  Plaines,  Illinois  on  March  18, 
1999. 

John  A.  Claybom, 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  99-8244  Filed  4-2-99;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  10, 18, 113  and  178 
[T.D.  99-33] 
RIN  1515-AB67 

Warehouse  Withdrawals;  Aircraft  Fuel 
Supplies;  Pipeline  Transportation  of 
Merchandise  in  Bond 

agency:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  adopts  as  a 
final  rule,  with  some  changes,  the 
interim  rule  amending  the  Customs 
Regulations  that  was  published  in  the 
Federal  Register  on  February  22, 1996, 
as  T.D.  96-18.  The  interim  rule 
implemented  certain  statutory  changes 
to  the  Customs  laws  contained  in  the 
Customs  modernization  portion  of  the 
North  American  Free  Trade  Agreement 
hnplementation  Act  regarding 
recordkeeping  for  merchandise 
transported  by  pipeline  and  duty-free 
withdrawals  from  Customs  bonded 
warehouses  of  aircraft  tiuhine  fuel.  The 


interim  rule  also  clarified  the 
procedmes  applicable  to  aircraft  tiubine 
fuel  withdrawn  from  a  bonded 
warehouse  for  certain  duty-free  use  and 
then  commingled  with  other  lots  of  fuel 
before  being  so  used. 
EFFECTIVE  DATE:  April  5,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
C.  Laderberg,  Office  of  Regtdations  and 
Rulings,  202-927-2320. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act, 
Pub.  L.  103-182  (December  8, 1993), 
popidarly  known  as  the  Customs 
Modernization  Act  (Mod  Act), 
significantly  amended  certain  Customs 
laws.  This  document  concerns  sections 
664  and  665  of  the  Mod  Act.  Section 
664  added  a  new  section  553a  to  the 
Tariff  Act  of  1930  (19  U.S.C.  1553a),  to 
account  for  bonded  merchandise 
transported  by  pipeline.  Section  665 
amended  section  557(a)  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1557(a)).  to  provide 
for  the  duty-fiee  withdrawal  of  tiu-bine 
fuel  from  a  Customs  bonded  warehouse 
under  a  30-day  accounting  period. 

Under  section  553a,  bonded 
merchandise  transported  by  pipeline 
may  be  accoimted  for  on  a  quantitative 
basis.  For  this  purpose,  the  bill  of  lading 
or  equivalent  document  of  receipt, 
issued  by  the  pipeline  carrier  to  the 
shipper  and  accepted  by  the  consignee, 
may  be  used  to  accoimt  for  the  quantity 
of  merchandise  so  transported  and  to 
maintain  the  identity  of  that 
merchandise.  This  facilitates  the 
commingling  of  bonded  merchandise 
with  non-bonded  merchandise  being 
transported  by  pipeline.  Commingling 
previously  was  not  permitted  under 
Customs  law,  which  required  that  the 
physical  identity  of  the  bonded 
merchandise  be  maintained.  However, 
since  most  merchandise  transported  by 
pipeline  is  commingled  and  is 
susceptible  to  quantitative  accounting, 
section  553a  is  intended  both  to  enable 
the  effective  use  of  modem  fuel 
transportation  systems  and  to  reduce  the 
administrative  costs  and  paperwork  for 
the  industry  and  the  Government. 

Under  amended  section  1557(a), 
aircraft  turbine  fuel  may  be  withdrawn 
from  a  Customs  bonded  warehouse  for 
use  as  provided  under  section  309  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1309) 
without  the  payment  of  duty  if  an 
amoxmt  equal  to  the  quantity  of  fuel 
withdrawn  is  shown  to  be  used  as 
provided  for  in  section  1309  within  30 
days  of  its  withdrawal.  Duties  must  be 
deposited  on  turbine  fuel  that  was 
withdrawn  in  excess  of  the  quantity 
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shown  to  have  been  used  under  section 
1309  during  the  30-day  period  following 
withdrawal  of  the  fuel.  Previously, 
Customs  required  daily  accoimting  for 
such  fuel,  which  resulted  in  great 
administrative  expense  and  excessive 
paperwork  for  industry.  The  amended 
procedure  allows  for  the  commingling 
of  different  lots  of  fuel,  whether  bonded, 
imported,  or  domestic,  in  a  modem 
hydrant  system,  with  accounting  for  the 
bonded  fuel  in  a  manner  which  is  cost- 
effective  and  which  substantially 
reduces  paperwork. 

Accordingly,  by  a  document 
published  in  the  Federal  Register  (61 
FR  6772)  on  February  22, 1996,  as  T.D. 
96-18,  Customs^issued  interim 
regulations  to  implement  the  foregoing 
statutory  enactments. 

The  interim  regulations  added  a  new 
§  18.31  to  its  regulations  (19  CFR  18.31) 
to  allow  bonded  merchandise  being 
transported  by  pipeline  to  be  accounted 
for  on  a  quantitative  basis,  and  a  new 
§  10.62b  to  permit  accounting  on  a 
monthly  basis  for  the  duty-free 
withdrawal  of  aircraft  turbine  fuel  from 
a  bonded  warehouse  for  use  as  provided 
in  19  U.S.C.  1309.  In  connection  with 
new  §§  10.62b  and  18.31,  the  interim 
regulations  also  made  conforming 
changes  to  existing  §§  10.60(d),  10.62(a). 
18.1(a)(1),  and  113.62(b)  of  the  Customs 
Regulations  (19  CFR  10.60(d),  10.62(a), 
18.1(a)(1),  and  113.62(b)). 

Discussion  of  Comments 

One  commenter  responded  to  the 
request  for  comments  on  the  interim 
regulations  contained  in  T.D.  96-18. 
This  commenter  agreed  with  the 
substance  of  the  interim  regulations,  but 
made  a  number  of  suggestions  in  an 
effort  to  clarify  the  meaning  of  the 
regulations  or  to  further  simplify  their 
administration.  The  suggestions  made 
by  the  commenter,  together  with  the 
responses  by  Customs,  are  set  forth 
below. 

Comment:  The  reference  in  §  10.62(a) 
to  Customs  Form  (CF)  7506  should  be 
changed  to  Customs  Form  7501  because 
Customs  has  since  adopted  the  use  of 
CF  7501  in  place  of  CF  7506. 

Customs  nesponse:  Customs  agrees. 
Section  10.62(a)  is  changed  accordingly. 

Comment:  The  last  sentence  in 
§  10.62b(b)  should  be  changed  to  require 
that  the  withdrawal  of  txu'bine  fuel  be 
made  using  CF  7512  unless  the  blanket 
withdrawal  procedure  is  used. 

Customs  Response:  Customs 
disagrees.  Under  §  144.37,  Customs 
Regulations  (19  CFR  144.37),  either  a  CF 
7512  or  a  CF  7501  may  be  used  to 
document  the  withdrawal. 

Comment:  The  commenter  stated  that 
the  use  of  the  phrase,  "the  fuel 


withdrawn  which  is  not  entered  and 
upon  which  duties  have  not  been  paid", 
in  §  10.62b(c)(l)  and  its  subordinate 
paragraphs,  is  superfluous  and  shoidd 
be  deleted  from  these  provisions.  The 
commenter  assets  that,  as  used  in 
paragraph  (c)(l)(ii)(C)  of  §  10.62b,  the 
phrase  appears  misplaced  because  this 
paragraph  deals  widi  fuel  being  loaded 
onto  an  aircraft,  as  opposed  to  being 
withdrawn  without  entry  or  payment  of 
duty  from  a  bonded  warehouse. 

Customs  Response:  Customs  disagrees 
that  the  phrase  should  be  entirely 
deleted  from  §  10.62b(c).  It  serves  to 
remind  Customs  and  the  party 
withdrawing  the  fuel  that  the  fuel  must 
be  entered  if  not  timely  laden  under  19 
U.S.C.  1309.  Customs  agrees,  however, 
that  the  phrase  is  inappropriate  as  used 
in  §  10.62b(c)(l)(ii)(C).  Section 
10.62b(c)(l)(ii)(C)  is  revised  consistent 
with  the  request  made  by  the 
commenter. 

Comment:  The  commenter  believes 
that  it  would  be  helpful  to  both  Customs 
and  importers  to  indicate  in 
§  10.62b(c)(l)  that  the  referenced 
docimients  shoidd  be  submitted  to 
Customs  at  the  port  where  the  bonded 
entry  was  filed. 

Customs  Response:  Customs  agrees 
and  the  provision  is  modified. 

Comment:  The  commenter  states, 
with  reference  to  §  10.62b(g){5),  that 
blanket  withdrawals  of  fuel  from  a 
bonded  warehouse  eliminate  the  need  to 
file  a  CF  7512.  The  commenter 
advocates  that  the  provision  be  revised 
to  provide  that  a  withdrawal  document 
meeting  the  requfrements  of  §  10.62b 
can  be  submitted  instead  of  CF  7512. 
The  commenter  also  suggests  that  the 
withdrawal  docimient,  which  is  issued 
by  the  warehouse  proprietor  under 
§  10.62b(g)(5),  coidd  also  be  issued  by  a 
pipeline  operator,  barge  or  vessel 
operator,  or  other  party  acceptable  to 
Customs. 

In  addition,  the  commenter  wants  to 
delete  the  requirement  in 
§  10.62b(g)(5)(ii)  that  the  withdrawal 
docimient  identify  the  specific  tank 
from  which  the  bonded  fuel  is 
withdrawn.  The  commenter  is  of  the 
opinion  that  because  fuel  may  be 
withdrawn  from  several  tanks  in 
frequent  batches  at  multi-tank  terminals, 
the  precise  tank  or  tanks  from  which  a 
particular  batch  of  fuel  is  withdrawn 
cannot  readily  be  known.  Moreover,  the 
commenter  declares  that  precise  tank 
identification  is  not  currently 
maintained  for  conunercial  or  Customs 
purposes. 

Customs  Response:  Customs  disagrees 
with  the  suggested  changes.  As  already 
mentioned,  under  §  144.37,  Customs 
Regulations  (19  CFR  144.37),  a  CF  7512, 


or  a  CF  7501,  may  be  used  to  document 
withdrawals  for  export. 

Because  the  warehouse  proprietor  is 
the  party  obligated  vmder  bond  for  the 
proper  withdrawal  of  fuel  supplies  from 
the  warehouse,  the  proprietor  is  the 
appropriate  party  to  issue  the 
withdrawal  document.  Customs  believes 
that  permitting  another  party,  such  as  a 
pipeline,  vessel,  or  barge  operator,  to 
issue  a  vdthdrawal  document  would 
impose  an  administrative  burden  on  the 
agency  as  well  as  on  the  trade. 

Furthermore,  Customs  believes  that 
the  withdrawal  document  must  include 
the  specific  tank  from  which  fuel  is 
withdrawn  in  order  to  enable  the  agency 
to  audit  the  withdrawal  of  the  fuel 
acciirately  and  effectively. 

Conclusion 

For  these  reasons,  and  after  careful 
consideration  of  the  comments  and 
further  review  of  the  matter,  Customs 
concludes  that  the  interim  rule 
published  in  the  Federal  Registm  (61 
FR  6772)  on  February  22, 1996,  as  T.D. . 
96-18,  should  be  adopted  as  a  final  rule 
with  the  changes  explained  above. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

As  discussed  in  the  interim  rule,  since 
the  amendments  are  not  subject  to  the 
notice  and  public  procedure 
requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  they  are 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Nor  do  the 
amendments  constitute  a  "significant 
regulatory  action"  under  E.0. 12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  under  control  number  1515- 
0209.  Part  178,  Customs  Regidations  (19 
CFR  part  178)  is  amended  to  make 
provision  for  this  information 
collection.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a  valid 
control  number  assigned  by  OMB. 

The  collection  of  information  in  this 
final  ride  is  in  §  10.62b.  This 
information  is  required  and  will  be  used 
to  verify  that  turbine  fuel  withdrawn 
frtim  a  Customs  bonded  warehouse  is 
used  on  aircraft  qualifying  for  duty-free 
withdrawal  of  fuel  supplies,  in 
accordance  with  statutory  law.  The 
likely  respondents  are  businesses. 
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The  estimated  average  annual  burden 
associated  with  the  collection  of 
information  in  this  final  rule  is  12  hours 
per  respondent/recordkeeper. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503.  A  copy  should 
also  be  sent  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1300  Pennsylvania 
Avenue,  NW.,  3rd  Floor,  Washington, 
DC  20229. 

List  of  Subjects 

19CFRPartlO 

Customs  duties  and  inspection. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements.  Shipments. 

19CFRPartl8 

Bonded  transportation.  Common 
carriers.  Customs  duties  and  inspection. 
Exports,  Imports. 

19  CFR  Part  113 

Common  carriers.  Customs  duties  and 
inspection.  Exports,  Freight, 
Laboratories,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 
19  CFR  Part  178 

Administrative  practice  and 
procediue.  Exports,  Imports,  Reporting 
and  recordkeeping  reqiurements. 


Amendments  to  the  Regulations 

Accordingly,  the  interim  rule 
amending  parts  10, 18  and  113,  Customs 
Regulations  (19  CFR  parts  10,  18  and 
113),  which  was  published  at  61  FR 
6772  on  February  22, 1996,  is  adopted 
as  a  final  rule  with  the  changes  set  forth 
below.  In  addition,  part  178  is  amended 
to  add  a  new  listing  to  Customs 
approved  information  collection 
requirements. 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
part  10,  and  the  relevant  specific 
authority  citations,  continue  to  read  as 
follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1321, 1481, 1484. 
1498,  1508,  1623,  1624,  3314. 
*  *  •  •  * 

Sections  10.61, 10.62, 10.63, 10.64, 10.64a 
also  issued  under  19  U.S.C.  1309; 
***** 

Section  10.62b  also  issued  under  19  U.S.C. 
1557; 
***** 

§10.62    [Amended] 

2.  In  §  10.62(a),  the  first  sentence  is 
amended  by  removing  the  reference  to 
"Customs  Form  7506"  and  by  adding,  in 
its  place,  "Customs  Form  7501". 

3.  Section  10.62b  is  amended  by 
revising  paragraphs  (c)(1)  and 
(c)(l)(ii)(C)  to  read  as  follows: 


§  10.62b    Aircraft  turbine  fuel. 

***** 

(c)  Establishment  of  use  of  fuel  by 
qualifying  aircraft.  *  *  * 

(1)  The  person  withdrawing  aircraft 
turbine  fuel  under  paragraph  (b)  of  this 
section  must  establish  that  an  aircraft 
qualifying  for  the  privileges  provided 
for  in  section  309,  Tariff  Act  of  1930,  as 
amended,  used  fuel  in  an  amount  equal 
to  or  exceeding  the  quantity  of  the  fuel 
withdrawn  that  is  not  entered  and  upon 
which  duties  are  not  paid  by  submitting 
to  Customs,  at  the  port  where  the 
bonded  warehouse  entry  was  filed, 
within  the  time  provided  in  paragraph 
(d)  of  this  section,  either — 
***** 

(ii)*  *  * 

(C)  All  of  the  aircraft  into  which  fuel 
is  loaded  hereunder  were  used  in  a 
trade  provided  for  in  section  309;  and 


PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  1624;  44 
U.S.C.  3501  et  seq. 

2.  Section  178.2  is  amended  by 
adding  a  new  listing  to  the  table  in 
appropriate  numerical  order  to  read  as 
follows: 

§  178.2    Listing  of  0MB  control  numbers. 


19  CFR  section 


Description 


0MB  Control  No. 


§  10.62b  Certificate  of  compliance  for  turt)ine  fuel  withdrawals 


1515-0209 


Approved:  March  8, 1999. 
Raymond  W.  Kelly, 

Commissioner  of  Customs. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  99-8333  Filed  4-2-99;  8:45  am) 
BILUNG  COD€  4820-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  26 

[Docket  No.  98rM)1 85] 
RIN0910-ZA11 

Mutual  Recognition  of  Pharmaceutical 
Good  Manufacturing  Practice 
Inspection  Reports,  Medical  Device 
Quality  System  Audit  Reports,  and 
Certain  Medical  Device  Product 
Evaluation  Reports  Between  the  United 
States  and  the  European  Community; 
Correction 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  November  6, 1998  (63  FR 
60122).  The  dociunent  amended  FDA's 
regulations  under  an  international 
agreement  between  the  United  States 
and  the  European  Community.  FDA 
took  this  action  to  enhance  its  ability  to 
ensure  the  safety  and  effectiveness  of 
pharmaceuticals  and  medical  devices 
through  more  efficient  utilization  of  its 
regulatory  resoiuces.  The  document  was 
published  with  some  inadvertent  errors. 
This  document  corrects  those  errors. 

EFFECTIVE  DATE:  March  31. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Merton  V.  Smith,  Ofiice  of  International 
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Affairs  (HFG-1),  Office  of  External 
Affairs,  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  301-827-0910,  or  e-mail 
"MSmitli@oc.fda.gov". 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
98-29609,  appearing  on  page  60122,  in 
the  Federal  Register  of  Friday, 
November  6, 1998,  the  following 
corrections  are  made: 

1.  In  the  preamble,  on  page  60137,  in 
the  third  column,  in  the  Bfth  paragraph, 
in  the  third  line,  after  "to  the 
following:",  "that  only"  is  removed. 

§26.1    [Corrected] 

2.  On  page  60142,  in  the  first  column, 
in  §  26.1(c),  in  the  fourth  line,  "that 
only"  is  removed. 

§26.50    [Corrected] 

3.  On  page  60153,  in  Appendix  B  of 
subpart  B  in  §  26.50,  in  Table  2,  in  the 
first  coliimn,  under  the  subheading 
"Clinical  Thermometers:",  the  third 
entry  beginning  with  "AN  868.5925 

*  *  *"  is  removed;  in  that  same  table, 
under  the  subheading  "Hypodermic 
Needles  and  Syringes  (except  anti-stick 
and  self-destruct):",  the  third  entry 
beginning  with  "OR  888.3020  *   *  *  is 
removed;  and  in  that  same  table,  the 
subheading  "External  Fixators  (except 
devices  with  no  external  components):" 
and  the  two  entries  that  follow  are 
removed. 

Dated:  March  30. 1999. 
WilUam  K.  Hubbard, 

Acting  Depu  ty  Commissioner  for  Policy. 
[FR  Doc.  99-8199  Filed  3-31-99;  11:57  am] 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  100  and  165 

[USCG-199»-5402] 

Safety  Zones,  Security  Zones,  and 
Special  Local  Regulations 

AGENCY:  Coast  Guard,  DOT. 


ACTION:  Notice  of  temporary  rules 
issued. 

SUMMARY:  This  document  provides 
required  notice  of  substantive  rules 
adopted  by  the  Coast  Guard  and 
temporarily  effective  between  October  1, 
1998  and  December  31, 1998,  which 
were  not  published  in  the  Federal 
Register.  This  quarterly  notice  lists 
temporary  local  regulations,  security 
zones,  and  safety  zones  of  limited 
duration  and  for  which  timely 
publication  in  the  Federal  Register  may 
not  have  been  possible. 
DATES:  This  notice  lists  temporary  CoaSt 
Guard  regulations  that  became  effective 
and  were  terminated  between  October  1, 
1998  and  December  31, 1998. 
ADDRESSES:  The  Docket  Management 
Facility  maintains  the  public  docket  for 
this  notice.  Documents  indicated  in  this 
notice  will  be  available  for  inspection  or 
copying  at  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  Room  PLr-401,  400 
Seventh  Street  SW.,  Washington,  DC 
20593-0001  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
Holidays.  You  may  electronically  access 
the  public  docket  for  this  notice  on  the 
Internet  at  http://dms.dot.gov,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact 
Lieutenant  Junior  Grade  Mark 
Cunningham  Office  of  Regulations  and 
Administrative  Law,  telephone  (202) 
267-6233.  For  questions  on  viewing,  or 
on  submitting  material  to  The  docket, 
contact  Dorothy  Walker,  Chief,  Dockets, 
Department  of  Transportation  (202) 
866-9329. 

SUPPLEMENTARY  INFORMATION:  District 
Commanders  and  Captains  of  the  Port 
(COTP)  must  be  immediately  responsive 
to  the  safety  needs  of  the  waters  within 
their  jurisdiction;  therefore.  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  may  be 
established  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  described  by  fixed  limits 

Quarterly  Report 


or  it  may  be  described  as  a  zone  around 
a  vessel  in  motion.  Security  zones  limit 
access  to  vessels,  ports,  or  waterfront 
facilities  to  prevent  injiuy  or  damage. 
Special  local  regulations  are  issued  to 
enhance  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
often  precluded  when  a  regulation 
responds  to  an  emergency,  or  when  an 
event  occurs  without  sufficient  advance 
notice.  However,  the  affected  public  is 
informed  of  these  regulations  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  provided  by  Coast 
Guard  patrol  vessels  enforcing  the 
restrictions  imposed  by  the  regulation. 

Because  mariners  are  notified  by 
Coast  Guard  officials  on-scene  prior  to 
enforcement  action.  Federal  Register 
notice  is  not  required  to  place  the 
special  local  regulation,  security  zone, 
or  safety  zone  in  effect.  However,  the 
Coast  Guard,  by  law,  must  published  in 
the  Federal  Register  notice  of 
substantive  rules  adopted.  To  meet  this 
obligation  without  imposing  undue 
expense  on  the  public,  the  Coast  Guard 
periodically  publishes  a  list  of  these 
temporary  special  local  regulations, 
security  zones,  and  safety  zones. 
Permanent  regulations  are  not  included 
in  this  list  because  they  are  published 
in  their  entirety  in  the  Federal  Register. 
Temporary  regulations  may  also  be 
published  in  their  entirety  if  sufficient 
time  is  available  to  do  so  before  they  are 
placed  in  effect  or  terminated.  The 
safety  zones,  special  local  regulations 
and  seouity  zones  listed  in  this  notice 
have  been  exempted  fit>m  review  under 
Executive  Order  12866  because  of  their 
emergency  natiire,  or  limited  scope  and 
temporary  effectiveness. 

The  following  regidations  were  placed 
in  effect  temporarily  during  the  period 
October  1, 1998  and  December  31, 1998, 
unless  otherwise  indicated. 

Dated:  March  30, 1999. 

Pamela  M.  Pelcovits, 

Chief,  Office  of  Regulations  and 
Administrative  Law. 


District  docket 


Location 


Type 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Security  Zone  ... 
Security  Zone  ... 


Effective  date 


01-98-134 
01-98-152 
01-98-159 
01-98-160 
01-98-164 
01-98-166 
01-98-167 
01-98-169 
01-9a-176 
01-98-177 


Hudson  River,  Manhattan,  NY 
Hudson  River,  Manhattan,  NY 
.Hudson  River,  Manhattan,  NY 

Hudson  River,  Albany,  NY , 

Hudson  River,  Manhattan,  NY 
Boston  Hartxjr,  Boston,  MA  .... 
Bath  iron  Works,  Bath,  ME  ..... 
Hudson  River,  Manhattan,  NY 

Newport,  Rl  , 

Newport,  Rl  


10/13/98 

10/8/98 

10/16/98 

10/22/98 

11/21/98 

11/7/98 

11/14/98 

11/11/98 

12/3/98 

12/3/98 
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District  docket 


Ijocation 


Type 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Special  Local  .... 
Special  Local  .... 

Safety  Zone 

Special  Local  .... 
Speciat  Local  .... 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Special  Local  ... 
Special  Local  ... 
Special  Local  ... 
Special  Local  ...: 
Special  Local  ... 
Special  Local  ... 

Safety  Zone 

Safety  


Effective  date 


01-98-180 
01-98-181 
01-98-182 
05-98-080 
05-98-086 
05-98-088 
05-98-089 
05-98-091 
05-98-094 
05-98-099 
05-98-104 
05-98-105 
05-98-107 
05-98-108 
05-98-109 
05-98-109 
05-98-110 
05-98-112 
07-98-058 
07-98-070 
07-98-078 
07-98-081 
08-96-067 
08-98-074 
13-98-036 
13-98-037 


Mart>(ehead  Hart)or,  Mart)letiead,  MA 

Gloucester  HartKX,  Gloucester,  MA 

Newport,  Rl  _... 

James  River,  Williamsburg,  VA  , 

Mattoponi  River,  West  Point.  VA 

Atlantic  Ocean,  Ocean  City,  MD 

Sunset  Lake,  Wiklwood  Crest.  Hi 

Camp  Lejeune,  NC  

Spa  Creek,  Annapolis  Hartmr,  Maryland 

Wrightsville  Beach,  North  Carolina 

Cape  Fear  River,  North  Carolina 

Cape  Fear  River,  North  Carolina 

Cape  Fear  River,  North  Carolina 

Cape  Fear  River,  North  Carolina 

Cape  Fear  River,  North  Carolina 

Cape  Fear  River,  North  Carolina _ 

Cape  Fear  River,  North  Carolina «.... 

Cape  Fear  River,  North  Carolina 

Islamorada,  FL 

North  of  Old  San  Juan,  Puerto  Rico 

Bay  View,  Catano,  PR 

East  of  Villa  Marina,  Fajardo,  PR 

Tennessee  River,  M.  333.5  to  336.5 » 

Clear  Lake,  Clear  Lake,  TX >.. 

Freedom  Fireworits  Display,  Fort  Vancouver 
Rrewori<s  Display,  St.  Helens,  OR 


COTP  docket 


Quarterly  Report 


Corpus  Christ!  98-005  

Guam  98-003 ..... 

Guam  98-004  

Houston-Galveston  98-01 1 

LA/Long  Beach  98-006 

LA/Long  Beach  98-007 , 

LA/Long  Beach  98-008 

LA/Long  Beach  98-009 , 

LA/Long  Beach  98-01 1  

Louisville  98-003 

Miami  98-064 

Miami  98-066 

Miami  98-067 

Miami  98-069  ...., 

Miami  98-071  

Miami  98-074 

New  Orieans  98-021   

New  Orleans  98-024  

New  Orleans  98-025  

New  Orieans  98-026  

New  Orieans  98-027  

Paducah  98-006  

Paducah  98-007  

Paducah  98-001  

San  Francisco  Bay  98-023 
San  Francisco  Bay  98-024 
San  Francisco  Bay  98-025 

San  Juan  98-072 

San  Juan  98-073 


Locatkm 


Vk:toria  Barge  Canal 

Orote  Point,  Guam ~ 

Agana  Bay,  Guam  ;. 

Houston  Ship  Channel,  Houston,  TX  

Long  Beach  Hartxjr,  CA  

Pierpont  Bay,  Ventura,  CA 

Long  Beach  Hartwr,  CA 

Long  Beach  Hartrar,  CA 

Santa  Barbara,  CA  „ 

Licking  River,  Compell  County,  KY  

West  Palm  Beach,  FL 

West  Palm  Beach,  FL 

Bal  Harbor,  Rorida  

Palm  Beach  County,  FL _ 

Palm  Beach  County,  FL  

Miami,  FL 

Lwr  Mississippi  River,  M.  94  to  95  ~.. 

Lwr  Mississippi  River,  M.  94  to  95  

Lwr  Mississippi  River,  M.  229.5  to  230.5  

Lwr  Mississippi  River,  M.  94  to  96  

Lwr  Mississippi  River,  M.  94  to  96  

Tennessee  Tombigtjee  Watenway,  M.  429  to 
431. 

Tennessee  River,  M.  304.5  to  306 

Ohio  River,  M.  919  to  920  

San  Francisco  Bay,  San  Francisco,  CA 

San  Francisco  Bay,  San  Francisco,  CA 

San  Francisco  Bay,  San  Francisco,  CA 

San  Juan,  PR  

Port  of  San  Juan,  Puerto  Rteo 


12/31/98 
12/31/98 
12/31/96 
10/6/96 
10/3/98 
10/10/98 
10/10/98 
10/06/96 
11/14/98 
11/28/98 
11/25/96 
12/2/96 
12/5/96 
12/9/98 
12/15/96 
12/12/96 
12/18/96 
12/21/96 
10/10/96 
11/15/98 
11/29/96 
12/20/96 
10/17/96 
12/12/96 
10/30/96 
12/31/96 


Type 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Security  Zone  ... 

Safety  Zone 

Safety  Zone  

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone  ....... 

Safety  Zone 


Effective  date 


10/21/98 

11/21/98 

12/31/96 

12/16/98 

10/3/96 

10/4/96 

10/21/96 

10/22/98 

12/9/98 

11/2/96 

10/2/98 

10/15/98 

10/13/98 

10/30/98 

11/4/98 

11/13/98 

10/29/98 

12/5/98 

12/12/98 

12/16/98 

12/14/98 

10/18/98 

12/2/96 
12/29/98 

10/8/98 
10/10/98 
10/10/98 

12/1/98 
11/13/98 
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[FR  Doc.  99-8203  Filed  4-2-99;  8:45  am) 
BHJJNG  CODE  4910-1S-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD07-98-O83] 

RIN2115AE47 

Drawbridge  Operation  Reguiations; 
Gulf  Intracoastai  Waterway,  Florida 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule  with 
request  for  comments. 

SUMMARY:  The  Coast  Guards  is 
temporarily  changing  the  regulations 
governing  the  operation  of  the  Boca 
Grande  Bridge,  mile  34.3  at  Placida. 
This  change  is  being  made  because  of 
concerns  expressed  by  the  bridgeowner 
about  vehicle  traffic  congestion  at  the 
tollbooth  near  the  bridge.  The  toll 
collection  facilities  are  expected  to  be 
improved  prior  to  the  year  2000  winter 
season,  therefore  this  rule  will  only  be 
in  effect  for  the  remainder  of  the  1999 
winter  season.  This  proposal  will 
accommodate  the  needs  of  vehicle 
traffic  and  still  provide  for  the 
reasonable  needs  of  navigation. 
DATES:  This  temporary  rule  will  be  in 
effect  firom  March  5,  1999,  until  May  31, 
1999.  Comments  must  be  received  on  or 
before  June  4, 1999. 
ADDRESSES:  Comments  must  be  mailed 
to  Commander  (oan)  Seventh  Coast 
Guard  District,  909  SE  1st  Avenue, 
Miami,  Florida  33131-3050,  or  may  be 
delivered  to  room  406  at  the  above 
address  between  7:30  a.m.  and  4  p.m. 
Monday  through  Friday,  except  federal 
holidays.  The  comments  received  will 
be  available  for  inspection  and  copying 
at  room  406  at  the  same  address  and 
times. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Walt  Paskowsky,  Project  Manager, 
Bridge  Section,  (305)  536-^103. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views  or  arguments.  Persons  submitting 
comments  shoiild  include  their  names 
and  addresses,  identify  the  rulemaking 
[CGD07-98-083]  and  the  specific 
section  of  this  rule  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment. 

The  Coast  Guard  will  consider  aU 
comments  received  during  the  comment 


period.  It  may  change  this  rule  in  view 
of  the  comments  received.  The  Coast 
Guard  plans  no  puUic  hearing.  Persons 
may  request  a  public  hearing  by  writing 
to  the  address  under  ADDRESSES.  The 
request  should  include  the  reasons  why 
a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  existing  regulation  33  CFR 
117.287{a-l)  requires  the  bridge  to  open 
on  signal  except  that  from  January  1  to 
May  31,  from  10  a.m.  to  5  p.m.,  the  draw 
need  open  only  on  the  hour,  quarter- 
hour,  half-hoiu,  and  three  quarter-hour. 
The  Coast  Guard  is  temporarily 
changing  the  time  the  bridge  is  on 
scheduled  openings  because  of  vehicle 
congestion  at  the  bridge  tollbooth 
diuing  the  winter  season.  Because  the 
toll  facilities  are  expected  to  be 
improved  prior  to  the  year  2000  winter 
season,  the  Coast  Guard  is  temporarily 
adding  three  additional  hours  of 
scheduled  opening  times  for  the  winter 
1999  season.  This  temporary  rule  will 
allow  the  15  minutes  schedule  start  at 
7  a.m.  vice  10  a.m.  imtil  5  p.m.  This 
action  should  improve  the  flow  of 
highway  traffic  through  the  tollbooth 
diuing  the  morning  commuter  periods 
without  imreasonably  impacting 
navigation. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  a  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  public  interests  as  the  Coast 
Guard  was  just  advised  of  the  problems 
at  the  bridge  by  the  bridgeowner,  and 
immediate  action  is  needed  to  alleviate 
the  congestion  at  the  bridge  prior  to  the 
new  tollbooths  being  constructed. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  the 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  imder  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  E)epartment  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 


DOT  is  unnecessary.  The  regulations 
will  only  increase  waiting  times  for 
vessels  by  a  maximum  of  15  minutes. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
field  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  that  this  rule  will 
not  have  a  significant  effect  upon  a 
substantial  number  of  small  entities  as 
the  vessels  involved  will  only  have  to 
wait  a  maximum  of  an  additional  15 
minutes. 

Federalism 

The  Coast  Guard  has  analyzed  the 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
has  concluded  under  Figure  2-1, 
paragraph  32  of  Commandant 
Instruction  M16475.1C,  that  the 
promulgation  of  operating  requirements 
or  procedures  for  drawbridges  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
and  copying. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Temporary  Regulations:  In 
consideration  of  the  foregoing,  the  Coast 
Guard  amends  33  CFR  part  117  as 
follows: 

PART  117— {AMENDED] 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g),  33  CFR  117.43 

2.  From  March  5, 1999,  through  May 
31, 1999,  in  §  117.287,  paragraph  (a-1) 
is  suspended  and  a  new  paragraph  (a- 
3)  is  added  to  read  as  follows: 

§117.287    Gulf  Intracoastai  Waterway. 

*        *        •        *        * 

(a-3)  The  Draw  of  the  Gasparilla 
Island  drawbridge,  mile  34.3  at  Placida, 
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shall  open  on  signal,  except  that  from 
March  5  to  May  31, 1999,  from  7  a.m. 
to  5  p.m.  the  draw  need  open  only  on 
the  hour,  quarter-hoxn,  half-hour,  and 
three  quarter-hour. 

Dated:  March  5, 1999. 
Norman  T.  Saunders, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Seventh  Coast  Guard  District. 

[FR  Doc.  99-8202  Filed  4-2-99;  8:45  am] 

BIUJNG  CODE  4810-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6317-5] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan  National  Priorities  List  Update 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  partial  deletion  of  the 

Treasure  Island  Naval  Station — Himters 

Point  Annex  Site  from  the  National 

Priorities  List  (NPL). 

summary:  The  Environmental  Protection 
Agency  (EPA),  Region  9,  annoimces  the 
deletion  of  operable  unit  (OU)  No.  1, 
also  known  as  Parcel  A,  of  Treasure 
Island  Naval  Station — Hunters  Point 
Annex,  also  known  as  Himters  Point 
Naval  Shipyard  (HPS),  Superfund  Site 
(EPA  ID  #  CA1170090087)  from  the 
NPL.  The  NPL  constitutes  Appendix  B 
of  40  CFR  part  300  which  is  the 
National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  EPA  and  the  State  of 
California  have  determined  that  all 
appropriate  responses  imder  CERCLA 
have  been  implemented  on  Parcel  A  of 
HPS,  and  that  no  further  cleanup  is 
appropriate  for  Parcel  A  of  HPS. 
Moreover,  EPA  and  the  State  of 
California  have  determined  that  the 
remedial  actions  conducted  on  Parcel  A 
to  date  remain  protective  of  public 
health,  welfare,  and  the  environment. 


This  partial  deletion  is  in  accordance 
with  40  CFR  300.425(e)  and  the  Notice 
of  Policy  Change:  Partial  Deletion  of 
Sites  Listed  on  the  National  Priorities 
List,  60  FR  55466  (November  1,  1995). 
The  other  parcels  of  HPS,  Parcels  B,  C, 
D,  E,  and  F,  are  still  undergoing 
remedial  actions,  and  are  not  to  be 
removed  from  the  NPL. 
EFFECTIVE  DATE:  April  5, 1999. 
ADDRESSES:  Information  Repositories: 
Information  on  this  Site  is  available  for 
viewing  at  the  following  locations: 
U.S.  EPA,  Region  9,  Superfund  Records 
Center,  4th  floor,  95  Hawthorne  St., 
San  Francisco,  CA  94105,  415-536- 
2000.  Anna  E.  Waden  Branch  Library, 
5075  Third  St.,  San  Francisco,  CA 
94124,  415-715-4100. 
San  Francisco  Main  Public  Library, 
Civic  Center,  San  Francisco,  CA 
94102, 415-557-4400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claire  Trombadore  {SFD-8-2),  RPM. 
U.S.  EPA,  Region  9,  75  Hawthorne  St.. 
San  Francisco,  CA  94105,  415-744- 
2409,  Fax  415-744-1916,  e-mail 
TROMBADORE.CLAIRE® 
EPAMAIL.EPA.GOV. 
SUPPt^MENTARY  INFORMATION:  The  site  to 
be  partially  deleted  from  the  NPL  is: 
Parcel  A,  of  Treasure  Island  Naval 
Station — ^Himters  Point  Annex,  San 
Francisco,  California.  After  performing  a 
Preliminary  Assessment  and  Site 
Inspection  (PA/SI)  and  a  Remedial 
Investigation  (RI)  of  Parcel  A  the  Navy 
determined  that  Parcel  A  posed  no 
significant  threat  to  public  health  or  the 
environment.  Therefore,  the  Navy, 
which  owns  HPS,  issued  a  "no  action" 
Record  of  Decision  (ROD)  for  Parcel  A 
of  HPS  in  November  of  1995.  The  U.S. 
EPA  concurred  with  this  ROD. 

The  Navy  has  implemented  all 
appropriate  response  actions  required 
imder  CERCLA  on  Parcel  A.  Since  the 
ROD  for  Parcel  A  specified  "no  action," 
a  five  year  review  is  not  necessary  for 
this  parcel.  The  other  parcels  of  HPS, 
Parcels  B,  C,  D,  E,  and  F,  are  still 
undergoing  remedial  actions,  and  are 
not  to  be  removed  from  the  NPL. 

A  Notice  of  Intent  for  Partial  Deletion 
for  this  Site  was  published  on  December 
15, 1998  in  the  Federal  Register  (63  FR 
69032-69034).  The  closing  date  for 
comments  on  the  Notice  of  Intent  for 

Table  2.— Federal  Facilities  Section 


Partial  Deletion  was  January  14, 1999. 
EPA  received  only  one  comment  letter. 
This  letter,  from  die  San  Francisco 
Redevelopment  Agency,  expressed 
•support  for  the  partial  deletion  of  Parcel 
A.  This  letter  is  available  for  review  in 
die  HPS  site  file  at  die  U.S.  EPA,  Region 
9,  Superfund  Records  Center,  4th  floor, 
95  Hawthorne  St.,  San  Francisco,  CA 
94105,  415-536-2000  and  also  in  die 
repositories  listed  above. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welfroe,  or  the  environment,  and 
it  maintains  the  National  Priorities  List 
containing  those  sites.  Remedial  Actions 
at  sites  on  the  NPL  may  be  funded  by 
the  Hazardous  Substance  Response 
Trust  Fund  (Fund).  Any  site  or  portion 
of  a  site  deleted  from  the  NPL  remains 
eligible  for  remedial  actions  in  the 
imlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  diat 
Fund-financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL. 

List  of  Subjects  in  40  CFR  Part  300 

Envfronmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances,  Hazardous  wastes. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  March  16. 1999. 
Felicia  Marcus, 
Regiona]  Administrator,  Region  9. 

For  the  reason  set  out  in  the  preamble, 
40  CFR  part  300  is  amended  as  follows: 


PART  300— (AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351,  E.O.  12580,  52  FR  2923. 
3  CFR,  1987  Comp..  p.  193. 

2.  Table  2  of  Appendix  B  to  part  300 
is  amended  by  revising  the  entiy  for 
"Treasure  Island  Naval  Station — Hun  Pt 
An,"  San  Francisco,  California,  to  read 
as  follows: 

Appendix  B  to  Part  300 — National 
Priorities  List 


State 


Site  name 


City/county 


Notes* 


CA 


Treasure  Island  Naval  Station-Hun  Pt  An San  Frandsco P 
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State                                                                  Site  name                                                              City/county 

Notes* 

•                                              •                                              *                                         •                                         «                                         • 

• 

(•)  A=Based  on  Issuance  of  health  advisory  by  Agency  for  Toxic  Substances  and  Disease  Registry  (if  scored,  HRS  score  need  not  be  > 
28.50). 

*  *  *  *  *  * 

P=SJtes  with  partial  deletion(s). 


[FR  Doc.  99-8086  Filed  4-2-99;  8:45  am] 
BILUNG  CODE  65eO-S0-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chapter  301 

[FTR  Anrandment  79—1998  Edition] 

RIN  3090-AG95 

Federal  Travel  Regulation;  Maximum 
Per  Diem  Rates  in  Michigan,  New 
Jersey,  New  York,  South  Carolina,  and 
West  Virginia 

AGENCY:  Office  of  Govemmentwide 
Policy,  GSA. 
action:  Final  rule. 

summary:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR) 
Amendment  75,  as  corrected,  published 
in  the  Federal  Register  on  Wednesday, 
February  10, 1999  (64  FR  6550),  to  add 
per  diem  localities  in  the  States  of 
Michigan,  New  Jersey,  New  York,  and 
West  Virginia,  respectively,  and  to 
increase  the  maximum  lodging  amount 
in  Charleston,  South  Carolina. 
DATES:  This  final  rule  is  effective  April 
5,  1999,  and  applies  for  travel 
performed  on  or  after  April  5, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Harte,  Office  of  Govemmentwide  Policy, 
Travel  and  Transportation  Management 
Policy  Division,  telephone  202-501- 
1538. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  General  Services  Administration 
(GSA),  after  an  analysis  of  additional 
data,  has  determined  that  ciurent 
lodging  allowances  for  Frankenmuth, 
Michigan;  Tom's  River,  New  Jersey; 


Syracuse,  New  York;  Charleston,  South 
Carolina;  and  Shepherdstown,  West 
Virginia,  do  not  adequately  reflect  the 
cost  of  lodging  in  those  areas.  To 
provide  adequate  per  diem 
reimbiusement  for  Federal  employee 
travel  to  Frankenmuth  (Saginaw 
County),  Michigan,  the  maximum 
lodging  allowance  is  $64  and  the  meals 
and  incidental  expenses  (M&IE)  rate  is 
$34,  resulting  in  a  maximum  per  diem 
rate  of  $98.  For  Federal  employee  travel 
to  Tom's  River  (Ocean  County),  New 
Jersey,  seasonal  rates  are:  for  the  period 
June  l-September  30,  the  maximum 
lodging  allowance  is  $69  and  the  M8d£ 
rate  is  $38,  resulting  in  a  maximiun  per 
diem  rate  of  $107,  and  for  the  period 
October  1-May  31,  the  maximum 
lodging  allowance  is  $50  and  the  M&IE 
rate  is  $38,  resulting  in  a  maximum  per 
diem  rate  of  $88.  The  maximum  lodging 
allowance  for  Syracuse  (Onondaga 
County),  New  York,  is  $70  and  the  M&IE 
rate  is  $34,  resulting  in  a  maximum  per 
diem  rate  of  $104.  The  maximum 
lodging  allowance  for  Charleston 
(Charleston  County),  South  Carolina,  is 
changed  to  $95  and  the  M&IE  rate 
remains  at  $42,  resulting  in  a  maximiun 
per  diem  rate  of  $137.  The  maximum 
lodging  allowance  for  Shepherdstown 
(Jefferson  County),  West  Virginia,  is  $65 
and  the  M&IE  rate  is  $38,  resulting  in  a 
maximum  per  diem  rate  of  $103. 

B.  Executive  Order  12866 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30, 1993. 

C.  Regidatory  Flexibility  Act 

This  final  nde  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 


Regulatory  Flexibility  Act  does  not 
apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  recordkeeping  or  information 
collection  requirements,  or  the 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  501  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Act 

This  final  rule  is  also  exempt  from 
congressional  review  prescribed  imder  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Chapter  301 

Government  employees,  Travel  and 
transportation  expenses. 

For  the  reasons  set  forth  in  the 
preamble,  under  5  U.S.C.  5701-5709,  41 
CFR  chapter  301  is  amended  as  follows: 

CHAPTER  301— TEMPORARY  DUTY 
(TDY)  TRAVEL  ALLOWANCES 

Appendix  A  to  chapter  301  is 
amended  by  adding,  under  the  State  of 
Michigan,  an  entry  for  Frankenmuth; 
under  the  State  of  New  Jersey,  an  entry 
for  Tom's  River;  imder  the  State  of  New 
York,  an  entry  for  Syracuse,  imder  the 
State  of  West  Virginia,  an  entry  for 
Shepherdstown;  and  by  revising,  under 
the  State  of  South  Carolina,  the  entry  for 
Charleston  as  follows: 

Appendix  A  to  Chapter  301 — 
Pr^ribed  Maximum  per  Diem  Rates 
for  Conus 


Per  diem  locality:  key  city  1  ^ 


County  and/or  other  de- 
fined location  2, 3 


Maximum 

lodging 

amount  (room 

rate  only — no 

taxes) 

(a) 


M&IE  rate 
(b) 


Maximum  per 

diem  rate  4 

(c) 


MICHIGAN 


Frankenmuth  Saginaw 


64 


34 


98 
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Per  diem  locality:  key  city  1  ^ 


County  and/or  other  de- 
fined location  2, 3 


Maximum 

lodging 

amount  (room 

rate  only — no 

taxes) 

(a) 


M&IE  rate 
(b) 


Maximum  per 

diem  rate  4 

(c) 


NEW  JERSEY 


Tom's  River. 

(June  1 -September  30) 
(October  1 -May  31) 


Ocean 


NEW  YORK 

•  •  • 

Syracuse Onondaga 

•  •  ■        • 
SOUTH  CAROUNA 

•  •  * 

Charleston Charleston 

•  •  •  ' 
WEST  VIRGINIA 

•  *                                •> 
Shepherdstown  Jefferson  .. 


50 


38 
38 


107 
88 


70 


34 


104 


95 


42 


137 


65 


38 


103 


Dated:  March  22, 1999. 
David  J.  Ban-am, 

Administrator  of  General  Services. 

(FR  Doc.  99-8155  Filed  4-2-99;  8:45  am] 

BILLING  CODE  6820-^4-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

[CO  Docket  No.  97-1 81 ;  FCC  99-28] 

Defining  Primary  Liries 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Federal  Communications 
Commission  adopts  a  location-based 
definition  of  "primary  residential  line." 
Under  this  definition,  one  residential 
line  that  a  price  cap  local  exchange 
carrier  (LEG)  provides  to  a  particular 
location  will  be  considered  primary. 
Any  other  residential  lines  the  price  cap 
LEG  provides  to  the  same  location  shall 
be  deemed  non-primary  residential 
lines.  The  Commission  maintains  the 
existing  definition  of  "single  line 
business  line."  These  definitions  will 
facilitate  implementation  of  the 
Commission's  access  charge  nUes, 
which  set  higher  caps  for  the  subscriber 


line  charges  (SLCs)  and  presubscribed 
interexchange  carrier  charges  (PICCs) 
that  price  cap  LECs  may  assess  on  non- 
primary  residential  lines  and  multi-line 
business  lines  than  on  primary 
residential  lines  and  single  line  business 
lines.  Adopting  requirements  for 
differentiating  and  identifying  such 
lines  will  promote  imiformity  in  the 
way  price  cap  LECs  assess  SLCs  and 
PICCs. 

EFFECTIVE  DATE:  JlUy  1,  1999. 
ADDRESSES:  The  entire  file  is  available 
for  inspection  and  copying  weekdays 
from  9:00  a.m.  to  4:30  p.m.  in  the 
Commission's  Reference  Center,  445 
Twelfth  Street  SW,  Washington,  DC 
20554.  Copies  may  be  piut:hased  fi^m 
the  Commission's  duplicating 
contractor,  ITS  Inc.,  1231  Twentieth  St., 
NW,  Washington.  DC  20036,  (202)  857- 
3800. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Fried,  Common  Carrier  Bureau,  (202) 
418-1520;-TTY:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

l.^To  provide  interstate 
telecommunications  services, 
interexchange  carriers  (IXCs)  usually 
rely  on  some  of  the  telephone 
infrastructure  that  inciimbent  LECs  use 
to  provide  local  telephone  service.  The 


incimibent  LEC's  local  loop,  for 
example,  connects  a  customer  to  the 
LEC  network  so  that  the  customer  can 
make  and  receive  intrastate  calls.  The 
incimibent  LEC's  local  loop  also 
connects  the  customer  to  the  networks 
of  IXCs  so  that  the  customer  can  make 
and  receive  interstate  calls. 
Consequently,  a  portion  of  the  costs  an 
incLunbent  LEC  incurs  in  providing  this 
common  infrastructure  is  allocated  to 
intrastate  service  and  recovered 
pursuant  to  state  regulation,  and  a 
portion  is  allocated  to  interstate  service 
and  recovered  pursuant  to  regulations  of 
the  Federal  Commimications 
Commission. 

2.  The  Commission  adopted  uniform 
access  charge  rules  in  1983  to  govern 
the  way  incumbent  LECs  recover  that 
portion  of  the  costs  of  the  common 
infrastructure  allocated  to  interstate 
service.  Under  these  ndes,  the 
Commission  allows  incumbent  LECs  to 
recover  some  of  the  interstate  costs  of 
providing  the  local  loop  through  a  flat, 
monthly  end-user  common  line  charge 
(EUCL) — sometimes  called  a  SLC — that 
they  assess  on  end  users.  The 
Commission  limited  the  amount  of  the 
SLC,  however,  because  of  concerns  that 
an  excessively  high  SLC  might  cause 
end  users  to  disconnect  their  telephone 
service.  The  Commission  allowed  the 
incumbent  LECs  to  recover  the 
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remainder  of  their  interstate  costs 
attributable  to  the  local  loop  through  a 
per-minute  carrier  common  line  charge 
(CCLC)  that  they  assess  on  IXCs. 

3.  Under  principles  of  cost-causation, 
it  is  most  economically  efficient  for 
incumbent  LECs  to  recover  the  costs  of 
providing  interstate  access  in  the  same 
way  that  they  incur  them.  Under  such 
principles,  inciunbent  LECs  shoidd 
recover  their  traffic-sensitive  costs  of 
interstate  access  through  per-minute 
charges,  and  should  recover  their  non- 
traffic-sensitive  costs  through  flat 
charges.  The  incumbent  LECs'  costs  of 
providing  the  local  loop  do  not  change 
with  the  number,  length,  or  type  of 
telephone  calls  customers  make,  and  so 
are  non-traffic  sensitive.  Because  of  the 
cap  on  SLCs,  however,  incumbent  LECs 
recover  some  of  these  non-traffic- 
sensitive  loop  costs  through  the  traffic 
sensitive  CCLC.  In  its  May  1997  Access 
Charge  Reform  Order,  the  Commission 
decided  to  phase  out  the  CCLC  for  price 
cap  LECs  on  the  grounds  that  recovering 
the  non-traffic-sensitive  loop  costs 
through  traffic-sensitive  charges  is 
economically  inefficient. 

4.  To  provide  price  cap  LECs  with  a 
means  to  recover  some  of  the  loop  costs 
they  previously  recovered  in  the  CCLC, 
the  Commission  raised  the  price  cap 
L£Cs'  SLC  caps  for  non-primary 
residential  lines  and  multi-line  business 
lines,  but  chose  not  to  raise  the  price 
cap  LECs'  SLC  caps  for  primary 
residential  lines  and  single  line  business 
lines.  For  1999,  the  SLC  cap  for  price 
cap  LECs  is  $3.50  per  mondi  for  each 
primary  residential  and  single  line 
business  line,  $6.07  per  month  for  each 
non-primary  residential  line,  and  $9.20 
per  month  for  each  miUti-line  business 
line.  To  address  concerns  that  charging 
a  higher  SLC  for  non-primary  residential 
lines  sold  by  price  cap  LECs  might 
encourage  subscribers  to  obtain  theii 
additional  residential  lines  from 
resellers,  the  Commission  decided  in 
the  Access  Charge  Reform  Order  to 
allow  price  cap  LECs  to  charge  the 
higher  SLC  to  carriers  that  resell  price- 
cap  LECs'  lines  if  the  lines  are  non- 
primary. 

5.  Because  the  SLC  caps  on  residential 
and  single  line  business  lines  woidd 
prevent  most  price  cap  LECs  from 
recovering  through  the  SLC  all  the  costs 
they  formerly  recovered  through  the 
CCLC,  the  Conunission  also  created  the 
PICC:  a  flat,  per-line  charge  that  price 
cap  LECs  may  assess  on  an  end  user's 
presubscribed  IXC.  As  with  the  SLC,  the 
Commission  set  higher  PICC  caps  for 
non-primary  residential  lines  and  multi- 
line business  lines  than  for  primary 
residential  lines  and  single  line  business 
lines.  Through  June  30, 1999,  the  PICC 


cap  is  $0.53  per  month  for  each  primary 
residential  and  single  line  business  line, 
$1.50  per  month  for  each  non-primary 
residential'line,  and  $2.75  per  month  for 
each  multi-line  business  line.  As  a 
resiUt  of  the  various  caps,  the  lines  of 
customers  that  subscribe  to  single 
residential  or  business  lines  are  not 
assessed  the  entire  cost  of  the  loops. 
Until  the  access  reform  rate  structxue  is 
fully  phased  in,  these  lines  are 
subsidized  by  customers  that  subscribe 
to  multiple  busiaess  lines. 

6.  The  Commission  sought  comment 
in  a  September  1997  notice  of  proposed 
rulemaking  (Notice)  on  whether  to 
modify  its  rules  to  provide  for  the 
definition,  identification,  and 
verification  of  primary  residential  lines 
and  single  line  business  lines.  62  FR 
48042,  September  12, 1997;  12  FCC  Red 
13647.  Choosing  appropriately  balanced 
definitions  is  important  because  as 
primary  residential  and  single  line 
business  line  counts  increase,  so,  too, 
does  the  subsidy  that  multi-line 
business  line  customers  must  bear 
during  the  phase-in  of  the  access  reform 
rate  structure. 

B.  Definition  of  Primary  Residential 
Line 

1 .  Background 

7.  The  Commission's  rules  currently 
do  not  define  "primary  residential  line." 
The  Conunission  sought  comment  in  the 
Notice  on  whether  to  define  the  primary 
residential  line  as  the  primary  line  of  a 
residence,  of  a  household,  of  a 
subscriber,  or  on  some  other  basis. 
Under  a  residence  definition,  only  one 
line  per  service  location — such  as  a 
house  or  an  apartment — ^would  receive 
primary  line  status.  Under  a  household 
definition,  each  family  imit  woidd 
receive  one  primary  line,  so  that  if 
multiple  families  live  in  one  house, 
each  family  woiUd  receive  one  line  at 
rates  with  the  lower  caps.  Under  a 
subscriber  definition,  one  line  woidd  be 
given  primary-line  status  for  each 
accoimt  opened  with  the  carrier. 

8.  In  the  meantime,  each  price  cap 
LEC  devised  its  own  definition  for  die 
purpose  of  its  1998  access  tariff  filings. 
The  Commission  concluded  in  its 
investigation  of  those  tariff  filings  that, 
pending  completion  of  this  rutemaking 
proceeding,  defining  as  a  primary  line 
either  one  line  per  residence  or  one  line 
per  billing-name  account  per  residence 
was  "not  imreasonable"  for  purpose^  of 
the  tariff  filings.  The  Commission  also 
foimd  that  reasonable  definitions  of 
primary  and  non-primary  residential 
lines  shoiUd,  at  a  minimum,  "categorize 
a  second  residential  line  as  non-primary 


if  the  line  is  billed  to  the  same  name  at 
the  same  location." 

9.  In  the  Notice,  the  Commission 
tentatively  concluded  that  price  cap 
LEC  records  might  be  inadequate  to 
identify  primary  residential  lines, 
particularly  if  the  Commission  adopted 
a  household-based  definition.  Based  on 
the  presxmiption  that  identifying 
primary  residential  lines  without 
information  irom.  the  customer  would  be 
more  administratively  biudensome,  the 
Commission  tentatively  concluded  to 
permit  price  cap  LECs  to  use  end-user 
self-certification  to  identify  primary 
lines. 

2.  Discussion 

10.  Some  commenters  have  supported 
each  of  the  definitions  of  primary 
residential  line  that  the  Commission 
identified  in  the  Notice:  household- 
based,  account-based,  and  location- 
based.  None  of  these  definitions  is 
flawless.  An  account-based  definition, 
for  example,  would  permit  a  subscriber 
to  have  multiple  primary  lines  by 
ordering  each  line  under  a  different 
accoimt  name.  A  location-based 
definition  does  not  permit  subscribers 
who  share  the  same  address,  such  as 
housemates,  each  to  have  his  or  her  own 
primary  line.  A  household-based 
definition  would  present  carriers, 
consumers,  and  the  Commission  with 
the  ambiguous  and  administratively 
burdensome  task  of  determining  which 
subscribers  are  part  of  which 
households.  We  have  balanced  the 
advantages  and  disadvantages  of  each 
option.  We  conclude  that  a  location- 
based  definition  is  the  least  intrusive 
and  most  administratively  feasible 
definition  that  fuffiUs  the  Access  Charge 
Reform  Order's  objectives  for  setting 
higher  SLC  and  PICC  caps  for  non- 
primary  residential  lines  and  multi-line 
business  lines. 

11.  Thus,  we  will  consider  one 
residential  line  provided  by  a  price  cap 
LEC  per  service  location  to  be  a  primary 
residential  line.  For  example,  oidy  one 
line  per  house,  per  apartment,  or  per 
college  dorm  room  will  receive  primary- 
line  rates.  We  begin  by  noting  along 
with  a  number  of  commenters  that  LECs 
can  implement  this  definition  based  on 
their  service  records.  As  the 
Commission  stated  in  the  Notice,  a 
location-based  definition  is 
"administratively  simple  and  less 
invasive  of  subscribers'  privacy  because 
it  does  not  require  the  gathering  of 
information  regarding  subscriber  living 
arrangements  tiiat  woidd  be  needed  to 
identify  households."  ConsequenUy, 
this  definition  obviates  the  need  for  the 
self-certification  procedure  that  the 
Commission  outlined  in  the  Notice,  a 
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procedure  that  the  Office  of 
Management  and  Budget  (0MB)  argues 
would  be  ineffective  and  burdensome.  A 
customer's  service  location  is  also 
straightforward  to  determine  and  not 
something  the  customer  can  easily  alter 
or  misreport  to  obtain  the  primary-line 
rate.  This  definition  will  require  carriers 
to  cross-check  records  withiii  a  service 
location  to  ensiu-e  that  only  one 
subscriber  line  per  residence  receives 
the  primary-line  rates,  but  sorting 
records  by  service  location  should  be 
relatively  easy.  Furthermore,  many  price 
cap  LECs  are  already  moving  toward  a 
location-based  definition  in  their  tariffs. 

12.  The  Commission's  rules  that 
establish  PICCs  and  set  different  SLC 
caps  for  primary  residential  lines  than 
for  non-primary  residential  lines  apply 
only  to  price  cap  LECs,  not  to  rate-of- 
retmn  LECs.  Consequently,  the 
definition  of  primary  residential  line 
shall  apply  only  to  price  cap  LECs.  The 
Commission  has  sought  comment  on 
whether  to  apply  to  rate-of-retum  LECs 
the  rules  regarding  PICCs  and  the  higher 
caps  for  non-primary  residential  lines, 
but  has  not  issued  an  order  resolving 
that  issue.  Should  the  Conunission 
decide  at  a  later  date  to  apply  such  rules 
to  rate-of-retum  LECs,  the  Commission 
will  address  at  that  time  how  to  define, 
identify,  and  verify  primary  residential 
lines  and  single  line  business  lines  for 
rate-of-retum  LECs.  Thus  the 
Commission  does  not  address  issues 
that  the  Notice  raised  regarding  rate-of- 
retum  LECs. 

13.  A  number  of  commenters  oppose 
the  location-based  definition  because  it 
{dlows  only  one  primary  line  per  multi- 
subscriber  residence.  If,  for  example', 
two  roommates  each  subscribe  to  a  line, 
only  one  line  will  be  billed  at  the 
primary-line  rate.  Generally,  however, 
only  a  single  residential  connection  is 
necessary  to  permit  all  residents  at  a 
particular  service  location  complete 
access  to  telecom  muni  cations  and 
information  services,  including  access 
to  emergency  services. 

14.  If  a  subscriber  has  both  a  primary 
and  secondary  home,  this  definition 
would  also  treat  one  line  in  each  home 
as  primary.  We  note  that  this  definition 
departs  from  cmrent  practice  in  the 
business  context,  under  which  a 
business  with  one  line  in  each  of 
multiple  locations  in  the  same 
telephone  company  area  receives  multi- 
line business  rates  on  each  line.  We  find 
it  imnecessary  to  extend  this  policy  to 
the  residentid  context.  As  many 
comments  point  out,  the  burden  of 
investigating  whether  a  particular 
residential  subscriber  has  lines  in 
multiple  residences  outweighs  any 
benefit  from  collecting  the  higher  non- 


primary  line  rates,  especially  as  the 
number  of  subscribers  with  multiple 
residences,  and  thus  the  number  of  lines 
that  would  be  reclassified  from  primary 
to  non-primary,  is  likely  only  a  small 
percentage  of  all  residential  lines. 
Fmthennore,  in  many  instances 
different  incumbent  LECs  will  serve  the 
primary  and  secondary  residences.  This 
further  complicates  the  task  of 
determining  which  subscribers  have 
multiple  residences,  and  raises  the 
difficiilt  question  of  which  line  would 
be  deemed  the  primary  line,  assiuning 
the  subscriber  could  have  only  one 
primary  line  throughout  all  his  or  her 
residences.  We  also  note  that  the 
niunber  of  residential  subscribers  is 
larger  than  the  number  of  business 
subscribers. 

15.  We  will  look  at  all  lines  provided 
by  a  particular  price  cap  LEC,  whether 
sold  by  the  price  cap  LEC  or  a  reseller, 
when  determining  the  status  of  the  lines 
to  a  residence.  We  do  so  to  address 
concerns  that  charging  higher  rates  for 
non-primary  residential  lines  sold  by 
price  cap  LECs  might  encourage 
subscribers  to  obtain  their  additional 
lines  from  resellers  for  no  reason  other 
than  to  avoid  the  higher  SLC. 
Consequently,  we  do  not  accept  the 
invitation  of  some  commenters  to 
qualify  our  definition  further  by  treating 
as  primary  one  line  per  location  per 
service  provider.  Doing  so  would  create 
an  artificial  incentive  for  subscribers  to 
spread  their  lines  out  among  price  cap 
LECs  and  multiple  resellers  merely  to 
avoid  the  higher  SLCs  and  PICCs 
associated  with  non-primary  residential 
lines. 

16.  We  do  not  seek  to  discoiu-age 
subscribers  from  ordering  services  from 
multiple  providers,  but  also  do  not  want 
to  create  an  artificial  incentive  for  them 
to  do  so.  Thus,  when  a  price  cap  LEC 
has  already  sold  a  line  to  a  residence, 
the  price  cap  LEC  may  assess  the  higher 
rates  on  any  additional  resold  lines.  If, 
however,  a  resold  price  cap  LEC  fine  is 
the  primary  line,  as  is  the  case  when  all 
the  lines  to  the  residence  are  pinchased 
from  one  or  more  resellers,  the  resold 
line  will  remain  the  primary  line  should 
a  price  cap  LEC  subsequently  sell  an 
additional  line  to  that  residence,  ff  the 
price  cap  LEC  line  and  resold  line  are 
sold  simultaneously,  the  price  cap  LEC 
line  shall  be  the  primary  line.  When 
lines  are  sold  to  a  location  by  both  a 
price  cap  LEC  and  at  least  one  reseller 
of  price  cap  LEC  lines,  one  of  the  lines 
must  be  identified  as  primary,  but 
which  one  will  have  little  impact  on  the 
end  user:  whichever  line  is  deemed 
primary,  the  siun  of  the  SLC  and  PICC 
charges  to  the  consumer  will  be  the 
same.  Because  the  price  cap  LEC  is 


physically  providing  both  lines,  we 
think  it  reasonable  that  it  get  the 
primary  line  designation  in  the  rare 
circumstance  that  both  lines  are  sold 

simultaneously. 

17.  Lines  sold  by  wireless  carriers  and 
competitive  LECs  that  do  not  resell 
price  cap  LEC  lines  shall  not  be 
considered  in  determining  residential 
line  status.  Such  carriers  are  not  rate  "^ 
regulated  by  the  Commission  and  are 

.  not  subject  to  the  Commission's  rules 
regarding  SLCs  and  PICCs.  Nor  do  price 
cap  LECs  collect  SLCs  or  PICCs  on  those 
carriers'  lines.  This  approach  is 
equitable  as  between  price  cap  LECs, 
resellers,  competitive  LECs,  and 
wireless  carriers  because  it  does  not 
provide  any  artificial  advantage  in 
marketing  second  lines.  Furthermore,  a 
price  cap  LEC  would  have  difficulty 
determining  whether  its  customers  are 
also  receiving  lines  from  non-reselling 
competitive  LECs  or  wireless  carriers. 

18.  We  will  not  adopt  a  household- 
based  definition  of  primary  residential 
line.  Although  such  a  definition  would 
allow  multiple  primary  lines  in  multi- 
household  residences  [e.g.,  one  for  each 
family  in  a  multi-family  dwelling),  it 
would  also  require  gathering  invasive 
information  concerning  living 
arrangements  through  a  self-certification 
mechanism  that  would  be 
administratively  bdrdensome  given  the 
large  universe  of  customers.  The 
ambiguity  of  a  household-based 
definition  may  also  result  in 
inconsistent  application  across 
subscribers,  or  encourage  subscribers 
simply  to  declare  themselves  part  of 
different  households  to  receive  the 
lower  primary-line  rates. 

19.  Nor  will  we  treat  one  line  per 
subscriber  account  as  primary.  Such  a 
definition  would  allow  multiple 
subscribers  at  a  single  location  to 
receive  the  lower  primary-line  rates  on 
each  line  (e.g.,  roommates  with 
individual  accoxmts).  Some  commenters 
view  this  as  an  advantage  to  the 
definition.  Any  such  advantage, 
however,  is  offset  by  the  ability  of  a 
subscriber  to  game  such  a  definition  by 
obtaining  multiple  lines  under  different 
account  names.  Some  carriers  even 
allow  customers  to  obtain  separate 
accounts  imder  the  same  name. 
Furthermore,  universal  service 
objectives  are  met  so  long  as  residents 
at  a  single  location  have  access  to  one 
line  at  that  location  at  the  subsidized 
primary-line  rates;  allowing  more  than 
one  such  line  per  location  excessively 
shifts  costs  onto  other  subscribers.  We 
agree  with  commenters  that  an  accoimt- 
based  definition  is  unambiguous  and 
compatible  with  most  carriers'  existing 
service  records,  but  so  too  is  a  location- 
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based  definition.  An  account-based 
definition  would  eliminate  the  need  to 
check  whether  multiple  subscribers  are 
receiving  lines  at  the  same  location,  but 
the  definition's  other  shortcomings 
outweigh  this  benefit.  In  any  event,  as 
noted  above,  sorting  records  by  service 
location  should  not  be  difficult. 

20.  We  also  do  not  adopt  the 
suggestion  of  some  commenters  that  we 
eliminate  the  primary/non-primary  line 
distinction,  perhaps  by  applying  an 
averaged  rate  to  all  lines  or  replacing  the 
PICC  with  a  cost-based  SLC.  The 
Commission  has,  in  the  past, 
specifically  decided  not  to  raise  the  SLC 
caps  on  primary  residential  lines,  in 
accordance  with  the  recommendations 
of  the  Federal-State  Joint  Board  on 
Universal  Service.  A  narrow  proceeding 
such  as  this  is  not  the  appropriate  forum 
for  considering  a  SLC  increase. 

C.  Definition  of  Single  Line  Business 
Line 

1.  Background 

21.  The  Commission's  rules  for  price 
cap  LECs  state  that  "[a]  line  shall  be 
deemed  to  be  a  single  line  business 
subscriber  line  if  the  subscriber  pays  a 
rate  that  is  not  described  as  a  residential 
rate  in  the  local  exchange  service  tariff 
and  does  not  obtain  more  than  one  such 
line  from  a  particular  telephone 
company."  47  CFR  69.152(i).  The 
Commission  defines  "telephone 
company"  for  the  purposes  of  the  Part 
69  Rules  as  "an  incimibent  local 
exchange  carrier."  See  47  CFR  69.2(hh). 
The  Commission  sought  comment  in  the 
Notice  on  whether  to  retain  the 
definition  of  "single  line  business  line," 
and  whether  to  consider  as  a  single  line 
business  a  business  with  a  single  line  in 
each  of  multiple  locations. 

2.  Discussion 

22.  We  shall  retain  the  existing 
definition  of  single  line  business  line. 
This  definition  allows  incimibent  LECs 
to  assess  the  correct  SLCs  and  PICCs  on 
business  lines  without  determining 
whether  a  customer  receives  service 
from  other  carriers. 

23.  This  definition  treats  as  a  single 
line  business  any  business  that  obtains 
one  line  from  a  price  cap  LEC  and  other 
lines  from  a  wireless  carrier  or  a 
competitive  LEC  that  does  not  resell  the 
price  cap  LECs  lines.  As  in  the  context 
of  residential  lines,  we  do  not  include 
lines  provided  by  wireless  carriers  and 
competitive  LECs  that  do  not  resell 
price  cap  LEC  lines  because  such 
carriers  are  not  subject  to  the 
Commission's  SLC  and  PICC 
requirements,  and  because  price-cap 


LECs  do  not  collect  SLCs  or  PICCs  on 
those  carriers'  lines. 

24.  We  clarify  that  if  a  business 
receives  lines  from  a  price  cap  LEC  and 
a  competitive  LEC  that  is  reselling  the 
price  cap  LECs  lines,  all  those  lines 
shall  be  considered  multi-line  business 
lines.  Clarifying  that  all  the  lines 
provided  by  a  price  cap  LEC  become 
multi-line  business  lines  once  a 
customer  purchases  a  second  line 
provided  by  that  price  cap  LEC  (whether 
sold  by  the  price  cap  LEC  or  a  reseller 
of  the  price  cap  LECs  lines)  prevents 
businesses  from  avoiding  the  higher 
multi-line  business  charges  by 
spreading  out  their  lines  among  one 
price  cap  LEC  and  multiple  resellers  of 
the  price  cap  LECs  lines. 

25.  Under  existing  practice,  a  business 
with  one  line  in  each  of  multiple 
locations  within  a  "telephone  company 
area"  is  treated  as  a  multi-line  business. 
We  will  continue  that  practice.  Thus 
when  a  business  subscriber's  account 
reflects  a  single  line  in  each  of  two 
locations  within  a  particular  telephone 
company  area,  the  subscriber  will  be 
treated  as  a  multi-line  business. 
Consequently,  we  shall  maintain  the 
existing  definition  of  single  line 
business  line,  thereby  preserving  the 
status  quo  both  for  price  cap  LECs  and 
rate-of-retum  LECs. 

D.  Identification  of  Primary  Residential 
and  Single  Line  Business  IJnes 

1 .  Background 

26.  As  discussed,  the  Commission 
tentatively  concluded  in  the  Notice  to 
permit  price  cap  LECs  to  use  end-user 
self-certification  to  identify  primary 
lines.  The  Commission  also  sought 
comment  on  whether  to  require  resellers 
to  relay  primary-  and  non-primary-Une 
data  to  price  cap  LECs,  or  whether  price 
cap  LECs  should  identify  the  primary 
and  non-primary  lines  of  resellers' 
customers  directly.  Thus,  if  resellers 
collected  self-certifications,  the 
Commission  asked  whether  resellers 
should  be  required  to  provide  those 
certifications  to  price  cap  LECs  so  that 
the  price  cap  LECs  could  assess  on  the 
resellers  the  appropriate  SLCs.  The 
Commission  tentatively  concluded  that 
it  would  not  use  databases,  county  and 
municipal  records,  or  social  security 
numbers  to  identify  primary  lines 
because  such  proposals  are 
administratively  burdensome  and  raise 
privacy  concerns. 

2.  Discussion 

27.  The  definitions  of  primary 
residential  line  and  single  line  business 
line  vrill  enable  price  cap  LECs  to  use 
their  service  records  to  identify  the 


status  of  their  lines.  This  approach 
alleviates  the  concerns  that  carrier 
records  would  be  insufficient  to  identify 
line-status,  as  those  concerns  were 
directed  primarily  at  a  household-based 
definition  of  primary  residential  line. 
Carriers  will  have  the  necessary 
information  in  their  existing  service 
records;  thus,  allowing  carriers  to  use 
their  records  is  the  least  burdensome 
option  for  carriers,  consumers,  and  the 
Commission,  and  minimizes  privacy 
concerns.  Carrier  records  are  also 
relatively  easy  to  verify  and  reasonably 
immune  from  gaming  or  misreporting  by 
customers,  willful  or  otherwise. 

28.  ConsequenUy,  we  need  not 
address  various  administrative  and 
privacy  issues  related  to  the  self- 
certification  method  discussed  in  the 
Notice.  Price  cap  carriers  are,  of  course, 
still  subject  to  tariffing  requirements, 
and  the  Commission  can  always 
examine  carriers'  line  coimts  in  a  tariff 
investigation.  We  note,  also,  that 
carriers  are  governed  by  statutory  and 
regulatory  restraints  regarding  the 
treatment  of  customer  information  to  the 
extent  that  they  apply  to  data  regarding 
line  status. 

29.  We  will  require  each  price  cap 
LEC  to  identify  the  status  of  the  lines  it 
provides  to  resellers.  We  are  not 
persuaded  by  commenters'  arguments 
that  requiring  price  cap  LECs  to 
determine  the  status  of  other  carriers' 
lines  will  raise  administrative  and 
confidentiality  concerns.  Most  of  these 
comments  focused  on  the  difficulties  of 
identifying  lines  provided  by  facilities- 
based  competitive  LECs,  not  resellers  of 
price  cap  LECs'  lines,  or  presumed  a 
self-certification  procedure.  We  believe 
that  the  price  cap  LECs  are  in  a  better 
position  going  forward  than  the  resellers 
to  know  all  their  lines  going  to  a 
particular  residence,  as  their  service 
records  indicate  both  the  lines  the  price 
cap  LECs  bill  and  the  lines  they  provide 
on  behalf  of  resellers.  Thus,  we  will  not 
require  resellers  to  identify  their 
primary  and  non-primary  lines  to  price 
cap  LECs.  The  issues  the  Commission 
raised  in  the  Notice  regarding  the 
exchange  of  information  between  price 
cap  LECs  and  resellers  are  largely 
mooted  by  our  decision  to  adopt  a 
location-based  definition  of  primary  line 
and  to  allow  carriers  to  use  service 
records  rather  than  self-certification  to 
identify  line  status.  Because  of  that 
decision,  as  well  as  our  clarification  of 
the  single  line  business  line  definition, 
price  cap  LECs  will  have  the 
information  necessary  to  administer  the 
definitions,  eliminating  the  need  to 
share  data  with,  or  collect  data  from, 
other  carriers. 
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E.  Customer  NotificatiaB 

30.  Because  the  distinction  between 
primary  and  non-primary  residential 
lines  may  cause  customer  confusion,  the 
Commission  sought  comment  in  the 
Notice  on  whether  to  require  carriers  to 
provide  consumers  with  a  uniform 
disclosure  statement  describing  the 
distinction.  The  Commission  tentatively 
concluded  that  such  a  disclosiire 
requirement  woidd  be  consistent  with 
applicable  First  Amendment  standards, 
and  sought  comment  on  that 
conclusion.  The  Commission  also 
sought  comment  on  how,  if  it  adopts  a 
consumer  disclosure  statement  that 
refers  to  the  SLC  cap  on  non-primary 
lines,  such  disclostire  statement  shoidd 
indicate  any  future  increases  in  the  SLX2 
cap.  The  Commission  sought  comment 
on  whether  such  a  statement  would  be 
compatible  with  marketing  and 
consiuner  information  campaigns  that 
carriers  have  instituted  or  qiay  be 
formulating.  The  Commission  has 
issued  a  Notice  of  Proposed  Rulemaking 
in  CC  Docket  No.  98-170  focused  on 
truth-in-billing.  63  FR  55077,  October 
14, 1998;  Truth-in-Billing.  CC  Docket 
No.  98-170,  Notice  of  Proposed 
Rulemaking,  FCC  98-232  (rel.  Sept.  17, 
1998).  We  think  it  more  appropriate  to 
consider  these  issues  in  connection  with 
that  docket.  Consequently,  we  refer 
these  issues  to  that  proceeding. 

F.  DetaUed  PICC  Billing  of  KCb 

31.  AT&T,  MQ,  and  Sprint  have 
asked  the  Commission  to  require  price 
cap  LECs  to  issue  detailed  bills  that 
enable  interexchange  carriers  to  audit 
the  PICC  charges  that  price  cap  LECs 
assess  on  them.  Creating  additional 
requirements  is  not  necessary  at  this 
time.  We  already  require  price  cap  LECs 
to  provide  interexchange  carriers  with 
customer-specific  information  about  the 
PICCs  they  assess  on  them,  and  to 
include  a  "class  of  customer"  indicator 
on  Customer  Accoimt  Record  Exchange 
(CARE)  transactions  for  new  customer 
notifications.  Furthermore,  our 
decisions  in  the  order  concerning  the 
defiiution  and  identification  of  primary 
residential  lines  and  single  line  business 
lines  should  facilitate  clearer  and  more 
imifbnn  billing  of  SLCs  and  PICCs. 

G.  Procedural  Matters 

1 .  Final  Regulatory  Flexibility  Analysis 

32.  The  Commission  incorporated  an 
Initial  Regxilatory  Flexibility  Analysis 
(IRFA)  in  the  Notice  in  this  docket,  as 
required  by  the  Regulatory  Flexibility 
Act  (RFA).  See  5  U.S.C.  603.  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the  Notice, 
including  comment  on  the  IRFA.  The 


RFA  also  requires  the  Commission  to 
prepare  a  Final  Regulatory  Flexibility 
Analysis  (FRF A)  of  the  possible 
significant  economic  impact  the  order 
might  have  on  small  entities,  luiless  the 
agency  certifies  that  "the  rule  wUl  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  5  U.S.C. 
605(b). 

33.  The  RFA  generally  defines  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  5  U.S.C.  601(6).  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  imless  the  Commission 
has  developed  one  or  more  definitions 
that  are  appropriate  to  its  activities.  5 
U.S.C.  601(3).  A  small  business  concern 
is  one  that:  (1)  Is  independenUy  owned 
and  operated:  (2)  is  not  dominant  in  its 
field  of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
Small  Business  Act,  15  U.S.C.  632.  The 
SBA  has  further  defined  a  small 
business  for  SIC  categories  4812 
(Radiotelephone  Communications)  and 
4813  (Telephone  Communications, 
Except  Radiotelephone)  as  a  business 
with  no  more  than  1,500  employees.  13 
CFR  121.201.  A  small  organization  is 
generally  "any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field."  5  U.S.C.  601(4).  "Small 
govenunental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000."  5 
U.S.C.  601(5). 

34.  Oidy  price  cap  LECs  currentiy 
assess  SLCs  and  PICCs,  and  the  order 
places  the  responsibility  for 
differentiating  and  identifying  primary 
residential  lines  and  single  line  business 
lines  only  on  price  cap  LECs,  as 
discussed  above.  Consequentiy,  the 
order  will  not  significanUy  affect  "small 
organizations"  or  "small  governmental 
jiirisdictions,"  and  we  only  address  the 
impact  on  small  price  cap  LECs.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  "small  entity" 
specifically  applicable  to  price-cap 
I^Cs.  The  closest  definition  \mder  SBA 
rules  is  that  for  establishments 
providing  "Telephone  Communications, 
Except  Radiotelephone." 

35.  According  to  our  most  recent  data, 
1,371  carriers  reported  that  they  were 
engaged  in  the  provision  of  local 
exchange  services.  Fewer  than  20  of 
these  carriers  are  price-cap  incmnbent 
LECs.  Consistent  with  out  prior 


practice,  we  shall  continue  to  exclude 
small  incumbent  LECs  from  the 
definition  of  "small  entity."  We 
consider  these  carriers  dominant  in 
their  field  of  operations.  Some  also  are 
not  independently  owned  and  operated, 
and  most  if  not  all  likely  have  more  than 
1,500  employees.  We  therefore  certify 
that  our  decisions  in  this  proceeding 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Commission  will  send  a 
copy  of  the  order,  including  the 
certification,  in  a  report  to  be  sent  to 
Congress  pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  See  5  U.S.C.  801(a)(1)(A).  A 
summary  of  the  order  and  the 
certification  will  also  be  sent  to  the 
Chief  Coimsel  for  Advocacy  of  the  SBA. 

2.  Final  Paperwork  Reduction  Act 
Analysis 

36.  The  decision  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  No.  104-13,  and  does  not 
contain  new  and/or  modified 
information  collections  subject  to  OMB 
review. 

H.  Ordering  Clauses 

37.  Accordingly,  it  is  ordered. 
pursuant  to  sections  1,  4(i)  and  (j),  201- 
209,  218-222,  251,  254,  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i),  154(j). 
201-209,  218-222,  251.  254,  and  403, 
that  the  order  is  adopted. 

38.  It  is  further  ordered  that  section 
69.152  of  the  Commission's  rules,  47 
CFR  69.152,  is  amended  as  set  forth  in 
the  rule  changes. 

39.  It  is  further  ordered  that  the 
policies,  rules,  and  requirements 
adopted  herein  shall  be  effective  Jidy  1, 
1999. 

40.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
References  Operations  Division,  shall 
send  a  copy  of  the  Report  and  Order, 
including  the  Final  RegiUatory 
Flexibility  Certification,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Biisiness  Administration. 

List  of  Subjects  in  47  CFR  Part  69 

Access  charges.  Communications 
common  carriers,  End-user  common 
line  charge.  Multi-line  business  line. 
Non-primary  residential  line.  Price  cap 
local  exchange  carriers.  Primary 
interexchange  carrier  charge.  Primary 
residential  line.  Reporting  and 
recordkeeping  requirements.  Single  line 
business  line.  Subscriber  line  charge. 
Telephone. 
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Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  69  as 
follows; 

PART  69— ACCESS  CHARGES 

1.  The  authority  citation  for  part  69 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  201.  202,  203, 
205.  218.  220,  254,  403. 

2.  Section  69.152  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

§  69.1 52    End  user  common  line  for  price 
cap  Iccsl  exchange  carriers. 

***** 

(h)  Only  one  of  the  residential 
subscriber  lines  a  price  cap  LEC 
provides  to  a  location  shall  be  deemed 
to  be  a  primary  residential  line. 

(1)  For  purposes  of  §  69.152(h), 
"residential  subscriber  line"  includes 
residential  lines  that  a  price  cap  LEC 
provides  to  a  competitive  LEC  that 
resells  the  line  and  on  which  the  price 
cap  LEC  may  assess  access  charges. 

(2)  If  a  customer  subscribes  to 
residential  lines  from  a  price  cap  LEC 
and  at  least  one  reseller  of  the  price  cap 
LEC's  lines,  the  line  sold  by  the  price 
cap  LEC  shall  be  the  primary  line, 
except  that  if  a  resold  price  cap  LEC  line 
is  already  the  primary  line,  the  resold 
line  will  remain  the  primary  line  should 
a  price  cap  LEC  subsequently  sell  an 
additional  line  to  that  residence. 

*        *        •        •        *  . 

[FR  Doc.  9&-7787  Filed  4-2-99;  8:45  am] 
BIUINQ  CODE  671>-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices 
and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACTION:  Interpretive  rule. 

SUMIMARY:  This  document  sets  forth  oxii 
interpretation  of  the  location 
requirements  for  identiScation  and 
clearance  lamps  mounted  on  the  rear  of 
trucks  and  trailers  whose  overall  width 
is  more  than  2032  mm  (80  in.).  Federal 
Motor  Vehicle  Safety  Standard  No.  108 


requires  that  identification  lamps  be 
mounted  as  close  to  the  top  of  a  vehicle 
as  practicable.  The  identical 
requirement  applies  to  clearance  lamps, 
except  when  the  rear  identification 
lamps  are  mounted  at  the  extreme 
height  of  the  vehicle.  In  the  past,  we 
have  stated  that  the  manufactiirer  may 
make  the  initial  determination  as  to 
whether  it  is  practicable  to  moimt  these 
lamps  near  the  top  of  a  vehicle,  and  that 
it  has  been  our  enforcement  policy  to 
accept  the  manufactiuer's  determination 
of  practicability  imless  that  decision 
appears  clearly  erroneous.  Under  this 
approach,  identification  lamps  on  many 
vehicles,  especially  van-type  trailers, 
have  been  mounted  on  the  lower  sill 
below  the  rear  doors  under  various 
conditions,  even  on  vehicles  where  the 
header  was  up  to  3  inches  wide.  Our 
enforcement  policy  was  based  in  part  on 
the  imavailability  of  narrow  lamps. 
However,  narrow  lamps  are  now  readily 
available.  Effective  on  the  publication  of 
this  interpretive  rule,  we  interpret 
Standard  No.  108  to  require 
manufacturers  to  satisfy  an  objective 
standard  of  practicability;  i.e.,  if,  under 
all  the  circumstances,  it  would  be 
practicable  to  locate  lamps  above  the 
rear  doors,  the  manufacturer  must  do  so. 
We  will  no  longer  defer  to  a 
manufacturer's  subjective  determination 
of  practicability. 
DATES:  Effective  April  5, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  Vinson,  Office  of  Chief  Counsel, 
NHTSA  (Phone:  202-366-5263;  FAX: 
202-366-3820). 
SUPPLEMENTARY  INFORMATION: 

Requirements  of  Federal  Motor  Vehicle 
Safety  Standard  No.  108  for  the 
Location  of  Identification  and 
Clearance  Lamps  on  Large  Trucks  and 
Trailers 

Table  I  of  Federal  Motor  Vehicle 
Safety  Standard  No.  108,  Lamps, 
Reflective  Devices  and  Associated 
Equipment,  requires  trucks  and  trailers 
whose  overall  width  is  2032  mm  (80 
inches)  or  more  to  be  equipped  with  a 
rear  lighting  system  that  includes  three 
red  identification  lamps  and  two  red 
clearance  lamps.  Table  II  specifies  that 
the  identification  lamps  are  to  be 
mounted  on  the  rear  "as  close  as 
practicable  to  the  top  of  the  vehicle  at 
the  same  height,  as  close  as  practicable 
to  the  vertical  center  line."  Table  II  also 
requires  that  the  clearance  lamps  shall 
be  mounted  on  the  rear  "to  indicate  the 
overall  width  of  the  vehicle,  one  on 
each  side  of  the  vertical  centerline,  at 
the  same  height,  and  as  near  the  top 
thereof  as  practicable."  However, 
clearance  lamps  need  not  be  located 


near  the  top  "when  the  rear 
identification  lamps  are  mounted  at  the 
extreme  height  of  a  vehicle,*  *  *" 
S5.3.1.4). 

In  general,  location  requirements 
specified  by  Standard  No.  108  for  motor 
vehicle  lamps  and  reflectors  are 
expressed  in  terms  of  practicability. 
Under  this  approach,  the  required 
lighting  equipment  can  be  installed 
without  unduly  restricting  the  design  of 
vehicles. 

Past  Policy  Regarding  the  Meaning  of 
"Practicability"  With  Respect  to  the 
Upper  Mounting  Location  for 
Identification  and  Clearance  Lamps 

In  1968,  when  Standard  No.  108 
became  effective  for  wide  vehicles, 
lighting  technology  had  not  advanced  to 
the  level  where  it  is  today,  and,  in  order 
to  provide  the  required  photometric 
performance,  generally  lamps  were 
somewhat  larger  than  lamps  that  are 
now  commercially  available. 
Manufact\irers  advised  us  that,  in  their 
opinion,  it  would  not  be  practicable  to 
mount  the  lamps  on  the  rear  header  of 
some  vehicles.  Rather  than  make 
individual  practicability  assessments  in 
an  enforcement  context,  we  advised  the 
industry  that  we  would  not  contest 
manufacturers'  decisions  to  moimt 
identification  and  clearance  lamps 
below  the  cargo  doors,  on  an 
approximate  horizont^  plane  with  other 
rear  lamps,  except  where  the 
manufacturer's  decision  was  clearly 
erroneous. 

This  deferential  approach  originated 
as  a  matter  of  enforcement  policy. 
Indeed,  it  was  first  articulated  in  a  June 
18, 1981  letter  to  the  Division  of  State 
Patrol  of  the  Wisconsin  DOT  from 
Francis  Armstrong,  who  was  the 
Director  of  NHTSA's  Office  of  Vehicle 
Safety  Compliance.  Over  the  years  this 
enforcement  policy  was  restated  in 
several  letters  signed  by  NHTSA's  Chief 
Coimsels. 

However,  over  the  years,  narrow 
lamps  have  become  available  for  use  on 
trucks  and  trailers  with  relatively 
narrow  headers.  Since  it  appears  that  it 
is  now  "practicable"  to  locate  clearance 
and  identification  lamps  on  or  above 
such  headers,  we  decided  to  review  the 
issue  and  reconsider  our  earlier 
enforcement  policy. 

As  part  of  our  review,  we  conducted 
a  field  survey  in  which  we  took 
photographs  and  measured  rear  lighting 
configurations  of  several  typical  trailers. 
The  photographs  showed  that  some 
trailer  manufacturers  are  locating 
identification  and  clearance  lamps  on 
the  lower  sill  of  many  trailer  models, 
even  though  there  is  sufficient  space  to 
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put  those  same  lamps  in  the  header 
area. 

NHTSA's  Preliminary  Evaluations  and 
Manufacturers'  Responses 

Based  on  the  field  survey  information, 
we  opened  Preliminary  Evaluations  and 
sent  information  requests  to  eight  van 
trailer  manufacturers  in  November  1997. 
The  manufacturers  responded  that  each 
produces  some  models  with 
identification  and  clearance  lamps  on 
the  lower  sill.  Of  a  total  production  of 
these  manufacturers  totaling  over 
440,000  vehicles,  the  number  with 
identification  lamps  located  on  the 
lower  sill  was  approximately  225,000, 
or  over  half 

The  manufacturers  justified  this 
location  as  one  permitted  by  previous 
NHTSA  letters  and  as  representing 
"common  industry  practice."  They  also 
argued  that  conspicuity  treatment 
provides  a  sufficient  delineation  of 
vehicle  size.  Addressing  practicability, 
the  manufacturers  contended  that 
smaUer  lamps  such  as  those  using  light- 
emitting  diodes  (LEDs)  could  not  be 
installed  on  narrow  headers  because  of 
the  lack  of  availability  of  LEDs,  the 
difficulty  of  wiriag  them  in  a  narrow 
area,  and  structiual  problems  that  could 
arise  if  the  trailers  were  redesigned  to 
accommodate  lamps  at  the  top.  Some 
manufactiu^rs  argued  that  the  lower  sill 
location  is  needed  to  provide  a  surface 
that  is  large  enough  and  rigid  enough  for 
the  lamps.  The  respondents  may  not 
have  been  aware  of  very  narrow  lamps. 
Some  incandescent  lamps  as  narrow  as 
17.3  mm  (0.68  in.)  and  some  LED  lamps 
as  narrow  as  22.4  mm  (0.88  in.)  are  now 
available. 

One  manufacturer  also  commented 
that  lamps  placed  on  the  lower  sill  are 
more  conveniently  replaced  when 
replacement  becomes  necessary. 
However,  replacement  would  be  less 
frequent  with  the  use  of  reliable,  long- 
life  LED  lamps.  Another  mentioned  that 
slim-line  lamps  do  not  dissipate  heat  as 
effisctively  as  larger  incandescent  lamps. 
However,  T-i^  lamps  emit  only  a  low 
level  of  heat.  Another  mentioned  that 
narrow  lamps  do  not  seal  out  moisture 
as  e^ctively,  without  also  noting  that 
narrow  lamps  are  available  that  are 
permanently  sealed.  None  of  the 
manufacturers  indicated  that  they 
planned  to  change  the  existing  location 
of  their  clearance  or  identification 
lamps. 

Canada's  Rear  Identification  and 
Clearance  Lamp  Location  Requirements 

On  November  10, 1996,  Canadian 
Motor  Vehicle  Safety  Standard  No.  108 
was  amended  to  require  that 
identffication  and  clearance  lamps  be 


mounted  above  or  on  the  rear  doors 
when  the  header  extends  at  least  25  mm 
(1  in.)  above  the  rear  doors.  When  the 
header  extends  less  than  25  mm,  the 
lamps  may  be  mounted  above,  on,  or 
below  the  rear  doors.  Since  then, 
Canada  has  enforced  this  standard  on 
trucks  engaged  in  commerce  within  its 
borders,  including  those  manufactined 
in  the  United  States  that  operate  in 
Canada.  Some  of  these  U.S. 
manufacturers  have  complied  with 
Canada's  upper  location  requirements, 
but  have  nevertheless  continued  to 
locate  lamps  on  the  lower  sill  of  their 
trailers  manufactured  for  use  in  the 
United  States  which  have  a  rear  door 
and  header  assembly  identical  to  their 
counterparts  sold  for  use  in  Canada.  The 
Canadian  practice  objectively  supports 
the  view  that  it  would  have  been 
"practicable"  to  locate  the  lamps  at  the 
top  of  the  U.S.  vehicles. 

Truck  Trailer  Manufacturer's 
Association's  (TTMA)  Recommended 
Practice  for  Rear  Identification  and 
Qearance  Lamp  Placement 

TTMA  restates  NHTSA's  past 
approach  on  practicability  in  its 
recommendations  to  its  members  on 
location  of  rear  identification  and 
clearance  lamps.  It  goes  on  to 
recommend  that  the  lamps  be  on  the 
header  when  the  header  extends  at  least 
50  mm  (2  in.)  above  the  rear  doors  when 
there  is  a  flat  space  of  at  least  25  mm 
(1  in.). 

NHTSA's  New  Interpretive  Rule 

After  reviewing  the  matter,  we  have 
concluded  that  clearance  and 
identification  lamps  that  meet  the 
photometric  requirements  of  Standard 
No.  108,  and  are  of  a  size  permitting 
mounting  on  the  header  above  the  rear 
doors  of  most  trailers  and  trucks,  are 
available  in  the  marketplace.  The  prior 
enforcement  policy  has,  in  practice, 
deferred  to  manufactiuers  who 
exercised  their  discretion  to  decide 
whether  to  mount  these  lamps  above  the 
rear  doors.  This  approach  has  not 
assured  that  the  safety  purposes  of  the 
standard  are  achieved.  The  responses  to 
NHTSA's  information  requests 
demonstrate  that  many  U.S. 
manufacturers,  including  some  of  the 
largest  trailer  mahufactmers,  have 
placed,  and  are  continuing  to  place, 
identification  and  clearance  lamps 
below  the  rear  doors,  notwithstanding 
the  fact  that  the  ability  of  many  of  these 
same  manufacturers  to  comply  with  the 
new  Canadian  requirements 
demonstrates  that  it  is  now  practicable 
to  moimt  identffication  and  clearance 
lamps  on  the  rear  header  in  most 
instances. 


As  reflected  by  the  responses  to  our 
information  requests,  many 
manufacturers  have  taken  advantage  of 
the  deference  conferred  by  our 
longstanding  enforcement  policy  in 
deciding  where  to  locate  these  lamps.  In 
recognition  of  this  practice,  we  have 
decided  that  it  woiild  be  preferable  to 
provide  notice  that  the  prior  policy  has 
been  changed  before  bringing 
enforcement  actions  against  such 
manufacturers  without  providing  notice 
that  the  prior  policy  has  been  changed. 
Accordingly,  we  are  publishing  this 
interpretation  of  the  requirement  in 
Table  II  of  Standard  No.  108  that  rear 
clearance  lamps  and  identification 
lamps  must  be  located  "as  near  the  top 
thereof  as  practicable"  to  make  it  clear 
that,  henceforth,  manufacturers  wiU  be 
required  to  satisfy  an  objective  standard 
of  practicability,  i.e.,  if  \mder  all  the 
circumstances  it  would  be  practicable  to 
locate  the  identffication  and  clearance 
lamps  above  the  rear  doors,  the 
manufacturer  must  do  so.  Moreover, 
based  on  the  experiences  of 
manufactiu^rs  who  have  been  able  to 
comply  with  the  Canadian 
requirements,  NHTSA  will  presiune  that 
it  is  practicable  to  locate  lamps  on  the 
header  of  a  vehicle  when  the  header 
extends  at  least  25  mm  (1  in.)  above  the 
rear  doors. 

This  interpretive  rule  is  effective  as  of 
its  publication  in  the  Federal  Register. 
However,  as  a  matter  of  enforcement 
discretion,  we  do  not  intend  to  bring 
enforcement  actions  based  on  this 
interpretive  rule  immediately.  This  will 
be  addressed  separately. 

Authority:  49  CFR  1.50  and  501.8(d)(5). 

Issued  on:  March  30, 1999. 
Frank  Seales,  Jr., 
Chief  Counsel. 

[FR  Doc.  99-8186  Filed  4-2-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Adminlatration 

49  CFR  Part  S81 

[Docket  No.  NHTSA  99-5458] 

RIN  2127-AH59 

Bumpar  Standard 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  rule;  technical 
amendment. 

SUMMARY:  This  document  amends  49 
CFR  Part  581  Bumper  Standard,  to 
update  cross  references  in  Sec. 
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581.5(c)(1)  to  Federal  Motor  Vehicle 
Safety  Standard  No.  108,  49  CFR 
571.108,  Lamps,  Reflective  Devices  and 
Associated  Equipment. 
DATES:  The  amendment  is  effective 
April  5, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  Vinson,  Office  of  Chief  Counsel, 
NHTSA  (202-366-5263). 
SUPPLEMENTARY  INFORMATION:  Part  581  of 
Title  49,  Code  of  Federal  Regulations, 
contains  the  Federal  bumper  standard 
issued  under  the  authority  of  49  U.S.C. 
Chapter  325.  At  present,  49  CFR  Sec. 
581.5(c)(1)  reads:. 

(c I  Protective  criteria.  (1)  Each  lamp  or 
reflective  device  except  license  plate  lamps 
shall  be  free  of  cracks  and  shall  comply  with 
applicable  visibility  requirements  of  S4. 3. 1.1 
of  Standard  No.  108  (sec.  571.108  of  this 
part).  The  aim  of  each  headlamp  shall  be 
adjustable  to  within  the  beam  aim  inspection 
limits  specified  in  Table  2  of  SAE 
Recommended  Practice  J599b,  July  1970, 
measured  with  a  mechanical  aimer 
conforming  to  the  requirements  of  SAE 
Standard  J602a.  July  1970. 

We  amended  Standard  No.  108 
several  years  ago  to  renumber  its 
paragraphs.  At  that  time,  S4. 3.1.1 
became  S5.3.1.1.  However,  we  did  not 
make  a  corresponding  change  in  Sec. 
581.5(c)(1).  This  amendment  makes  the 
change.  We  are  also  amending  the 
standard  to  substitute  the  August  1997 
version  of  SAE  Recommended  Practice 
1599  for  the  July  1970  version.  Further, 
mechanical  aimers  are  no  longer 
required  to  aim  all  headlamps  under 
Standard  No.  108  as  they  once  were. 
The  method  of  aiming  now  depends 
upon  the  type  of  headlamp  that  the 
manufacturer  chooses  for  its  vehicle.  We 
are  changing  Sec.  581.5(c)l)  to  reflect 
these  amendments  as  well. 

Accordingly,  we  are  updating  Sec. 
581.5(c)(1)  by  making  these  technical 
amendments.  Because  these 
amendments  create  no  burdens  on  any 
person,  we  are  not  required  to  give 
notice  and  afford  an  opportunity  to 
comment  on  this  rulemaking  action.  The 
amendments  are  effective  upon  their 
publication  in  the  Federal  Register. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures. 
This  rulemaking  action  was  not 
reviewed  imder  Executive  Order  12866. 
Further,  it  has  been  determined  that  the 
rulemaking  action  is  not  significant 
under  Department  of  Transportation 
regulatory  policies  and  procedures.  The 
purpose  of  the  rulemaking  action  is  to 
correct  outdated  references.  Since  the 
final  rule  will  not  impose  or  reduce 
costs,  preparation  of  a  fuU  regulatory 
evaluation  is  not  warranted.  Vehicles 


subject  to  both  Part  581  and  Standard 
No.  108  are  presumed  to  comply  with 
both  the  new  and  old  requirements. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  This  final 
rule  will  not  have  a  significant  effect 
upon  the  environment.  The  composition 
of  passenger  motor  vehicle  bumpers  will 
not  change  fit)m  those  presently  in 
production. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
impacts  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  Sec.  601  et  seq.).  For  the 
reasons  stated  above  in  the  paragraph  on 
Executive  Order  12866  and  the  DOT 
Regulatory  Policies  and  Procedures,  I 
certify  that  this  rulemaking  action  will 
not  have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities. 

The  following  is  NHTSA's  statement 
providing  the  factual  basis  for  the 
certification  (5  U.S.C.  Sec.  605(b)).  The 
amendment  primarily  affects 
manufactiu-ers  of  motor  vehicles. 
Manufacturers  of  motor  vehicles  are 
generally  not  small  businesses  within 
the  meaning  of  the  Regulatory 
Flexibility  Act. 

The  Small  Business  Administration's 
regulations  define  a  small  business  in 
part  as  a  business  entity  "which 
operates  primarily  within  the  United 
States."  (13  CFR  121.105(a))  SBA's  size 
standards  are  organized  according  to 
Standard  Industrial  Classification  Codes 
(SIC),  SIC  Code  3711  "Motor  Vehicles 
and  Passenger  Car  Bodies"  has  a  small 
business  size  standard  of  1,000 
employees  or  fewer. 

For  manufactiu^rs  of  passenger  cars 
and  light  trucks,  NHTSA  estimates  there 
are  at  most  five  small  manufacturers  of 
passenger  cars  in  the  U.S.  Since  each 
manufacturer  services  a  niche  market, 
often  specializing  in  replicas  of 
"classic"  cars,  production  for  each 
manufacturer  is  fewer  than  100  cars  per 
year.  Thus,  there  are  at  most  500  cars 
manufactured  per  year  by  U.S.  small 
businesses. 

In  contrast,  in  1998,  there  are 
approximately  nine  large  manufacturers 
producing  passenger  cdrs,  and  light 
trucks  in  the  U.S.  Total  U.S. 
manufacturing  production  per  year  is 
approximately  15  to  15  and  a  half 
million  passenger  cars  and  light  trucks 
per  year.  NHTSA  does  not  believe  small 
businesses  manufacture  even  0.1 
percent  of  total  U.S.  passenger  car  and 
light  truck  production  per  year. 


Further,  small  organizations  and 
governmental  jurisdictions  are  not 
significantly  affebted  as  the  price  of 
motor  vehicles  ought  not  to  change  as 
the  result  of  this  final  rule. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  also  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  NHTSA  has 
determined  that  this  rulemaking  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Civil  Justice 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
32511,  whenever  a  Federal  bumper 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  Inimper  standard 
which  is  not  identical  to  the  Federal 
standard.  49  U.S.C.  32503  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  bumper  standards.  That  section 
does  not  require  submission  of  a 
petition  for  reconsideration  or  other 
administrative  proceedings  before 
parties  may  file  suit  in  coiirt. 

Unfunded  Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  cost,  benefits,  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  aimually.  Because  this  final  rule 
does  not  have  a  $100  million  effect,  no 
Unfunded  Mandates  assessment  has 
been  prepared. 

List  of  Su)ijects  in  49  CFR  Part  581 

Imports,  Motor  vehicles. 
In  consideration  of  the  foregoing,  49 
CFR  Part  581  is  amended  as  follows: 

PART  581— BUMPER  STANDARD 

1.  The  authority  citation  for  Part  581 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  32502;  322,  30111. 
30115,  30117  and  30166;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Section  581.5(c)(1)  is  revised  to 
read  as  follows: 

§581.5    Requirements. 

***** 

(c)  Protective  criteria.  (1)  Each  lamp  or 
reflective  device  except  license  plate 
lamps  shall  be  free  of  cracks  and  shall 
comply  with  applicable  visibility 
requirements  of  S5. 3. 1.1  of  Standard  No. 
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108  (§571.108  of  this  chapter).  The  aim 
of  each  headlamp  installed  on  the 
vehicle  shall  be  adjustable  to  within  the 
beam  aim  inspection  limits  specified  in 
Table  2  of  SAE  Recommended  Practice 
J599  AUG97,  measured  with  the  aiming 
method  appropriate  for  that  headlamp. 
***** 

Issued  on  March  30, 1999. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  99-8185  Filed  4-2-99;  8:45  am) 
BOUNG  CODE  401&-59-M 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapheric 
Adminiatration 

50  CFR  Part  648 

[Docket  No.  981014259-8312-02;  I.D. 
032699A] 

Flaheriea  of  the  Northaaatem  United 
Stataa;  Sumniar  Rounder  Fiahary; 
Commercial  Quota  Harveatad  for 
Maine 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  harvest. 

summary:  NMFS  annoimces  that  the 
summer  flounder  commercial  quota 
available  to  the  State  of  Maine  has  been 
harvested.  Vessels  issued  a  commercial 
Federal  fisheries  permit  for  the  summer 
flounder  fishery  may  not  land  siunmer 
flounder  in  Maine  for  the  remainder  of 
calendar  year  1999,  unless  additional 
quota  becomes  available  through  a 
transfer.  Regulations  governing  the 
simuner  flounder  fishery  require 
publication  of  this  notice  to  advise  the 
State  of  Maine  that  the  quota  has  been 
harvested  and  to  advise  vessel  permit 
holders  and  dealer  permit  holders  that 
no  commercial  quota  is  available  for 
landing  siunmer  flounder  in  Maine. 
DATES:  Effective  0001  hours,  March  30, 
1999,  through  December  31, 1999. 
FOR  FURTHER  INFORMATKW  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  (978) 
281-9273. 

SUPPI-EMENTARY  INFORMATION: 
Regulations  governing  the  summer 
floimder  fishery  are  foimd  at  50  CFR 
part  648.  The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  apportioned  among  the  coastal  states 
from  North  Carolina  through  Maine.  The 
process  to  set  the  annual  commercial 
quota  and  the  percent  allocated  to  each 
state  are  described  in  §  648.100. 


The  initial  total  commercial  quota  for 
summer  flounder  for  the  1999  calendar 
year  was  set  equal  to  11.11  million  lb 
(5.039  kg)  (63  FR  72203,  December  31, 
1998).  The  percent  allocated  to  vessels 
landing  summer  flounder  in  Maine  is 
0.04756  percent,  or  5,285  lb  (2.397  kg). 

Section  648.100(e)(4)  stipulates  that 
any  overages  of  commercial  quota 
landed  in  any  state  be  deducted  from 
that  state's  annual  quota  for  the 
following  year.  In  the  calendar  year 
1998,  a  total  of  5,168  lb  (2,344  kg)  were 
landed  in  Maine,  creating  a  377  lb  (171 
kg)  overage  that  was  deducted  from  the 
amoimt  allocated  for  landings  in  the 
state  diuing  1999  (64  FR  5196,  February 
3, 1999).  The  resulting  quota  for  Maine 
was  4,908  lb  (2,226  kg). 

Section  648.101(b)  requires  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator),  to  monitor 
state  commercial  quotas  and  to 
determine  when  a  state's  commercial 
quota  is  harvested.  The  Regional 
Administrator  is  further  required  to 
publish  notification  in  the  Federal 
Register  advising  a  state  and  notifying 
Federal  vessel  and  dealer  permit  holders 
that,  effective  upon  a  specific  date,  the 
state's  commercial  quota  has  been 
harvested  and  no  commercial  quota  is 
available  for  landing  summer  floimder 
in  that  state.  The  Regional 
Administrator  has  determined,  based 
upon  dealer  reports  and  other  available 
information,  that  the  State  of  Maine  has 
attained  its  quota  for  1999. 

The  regulations  at  §  648.4(b)  provide 
that  Federal  permit  holders  agree,  as  a 
condition  of  the  permit,  not  to  land 
simuner  flounder  in  any  state  that  the 
Regional  Administrator  has  determined 
no  longer  has  commercial  quota 
available.  Therefore,  effective  0001 
hours,  March  30, 1999,  further  landings 
of  summer  flounder  in  Maine  by  vessels 
holding  conunercial  Federal  fisheries 
permits  are  prohibited  for  the  remainder 
of  the  1999  calendar  year,  unless 
additional  quota  becomes  available 
through  a  transfer  and  is  announced  in 
the  Federal  Register.  Effective  March 
30, 1999,  federally  permitted  dealers  are 
also  advised  that  they  may  not  purchase 
summer  flounder  from  federally 
permitted  vessels  that  land  in  Maine  for 
the  remainder  of  the  calendar  year,  or 
until  additional  quota  becomes  available 
through  a  transfer. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  March  30, 1999. 
George  H.  Darcy, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  9^-8179  Filed  3-31-99;  1:02  pm] 

BRXmOCOOE  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatration 

50  CFR  Part  648 

[Dodwt  No.  981014259-8312-02;  I.D. 
032699B] 

Flaharlea  of  the  Northeaatam  United 
Stataa;  Scup  Rahary;  Commercial 
Quota  Harveatad  for  Winter  I  Period 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  harvested  for 

Winter  I  period. 

SUMMARY:  NMFS  announces  Aat  the 
scup  commercial  quota  available  in  the 
Winter  I  period  to  the  coastal  states  from 
Maine  to  North  Carolina  has  been 
harvested.  Commercial  vessels  may  not 
land  scup  in  the  northeast  region  for  the 
remainder  of  the  1999  Winter  I  quota 
period  (through  April  30, 1999). 
Regulations  governing  the  scup  fishery 
require  publication  of  this  notice  to 
advise  the  coastal  states  from  Maine  to 
North  Carolina  that  the  quota  has  been 
harvested  and  to  advise  vessel  permit 
holders  and  dealer  permit  holders  that 
no  commercial  quota  is  available  for 
landing  scup  in  these  states. 
DATES:  Effective  0001  hours  April  1. 
1999,  through  April  30, 1999. 
FOR  FURTHER  INFORMATION  CONTACT^  Paul 
H.  Jones,  Fishery  Policy  Analyst,  (978) 
281-9273. 

SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  scup  fishery 
are  found  at  50  CFR  part  648.  The 
regulations  require  annual  specification 
of  a  commercial  quota  that  is  allocated 
into  three  quota  periods,  based  upon 
percentages  of  the  annual  quota.  The 
Winter  I  commercial  quota  (January 
through  April)  is  distributed  to  the 
coastal  states  from  Maine  through  North 
Carolina.  The  process  to  set  the  annual 
commercial  quota  and  the  percent 
allocated  to  each  state  are  described  in 
§648.120. 

The  initial  total  commercial  quota  for 
scup  for  the  1999  calendar  year  was  set 
equal  to  2,534,000  lb  (1,149,403  kg)  (63 
FR  72203,  December  31, 1998).  The 
Winter  I  period  quota,  which  is  equal  to 
45.11  percent  of  the  annual  commercial 
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quota  (minus  a  discard  estimate]  was  set 
at  1,143.087  lb  (518.496  kg). 

Section  648.121  requires  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  to  monitor  the 
commercial  scup  quota  for  each  quota 
period  and.  based  upon  dealer  reports, 
state  data,  and  other  available 
information,  to  determine  when  the 
commercial  quota  has  been  hctrvested. 
The  Regional  Administrator  is  further 
required  to  publish  notification  in  the 
Federal  Register  advising  and  notifying 
commercial  vessels  and  dealer  permit 
holders  that,  effective  upon  a  specific 
date,  the  scup  commercial  quota  has 
been  harvested  and  no  commercial 
quota  is  available  for  landing  scup  for 
the  remainder  of  the  Winter  I  period. 
The  Regional  Administrator  has 
determined,  based  upon  dealer  reports 
and  other  available  information,  that  the 
scup  commercial  quota  for  the  1999 
Winter  I  period  has  been  harvested. 

The  regulations  at  §  648.4(b)  provide 
that  Federal  scup  moratoriimi  permit 
holders  agree,  as  a  condition  of  the 
permit,  not  to  land  scup  in  any  state 
after  NNfFS  has  published  a  notification 
in  the  Federal  Register  stating  that  the 
commercial  quota  for  the  period  has 
been  harvested  and  that  no  commercial 
quota  for  the  scup  is  available. 
Therefore,  effective  0001  hours.  April  1, 
1999,  further  landings  of  scup  in  coastal 
states  from  Maine  to  North  Carolina  by 
vessels  holding  commercial  Federal 
fisheries  permits  are  prohibited  through 
April  30, 1999.  The  Summer  period  for 
commercial  scup  harvest  will  open  on 
May  1,  1999.  Effective  April  1,  1999. 
federally  permitted  dealers  are  also 
advised  that  they  may  not  purchase 
scup  bora  federally  permitted  vessels 
that  land  in  coastal  states  from  Maine 
through  Nprth  Carolina  for  the 
remainder  of  the  Winter  I  period 
(through  April  30. 1999). 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  29. 1999. 
Bruce  C.  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-8192  Filed  3-31-99;  1:02  pm) 
BILLING  COOE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  990304063-9063-01;  i.D. 
0331 99A] 

Fisheries  of  the  Exciusive  Economic 
Zone  Off  Alaslta;  Trawiing  in  Steiier 
Sea  Lion  Critical  Habitat  in  the  Central 
Aleutian  District  of  the  Bering  Sea  and 
Aleutian  Islands 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  trawling 
within  Steller  sea  Hon  critical  habitat  in 
the  Central  Aleutian  District  of  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  because  the  1999  critical 
habitat  percentage  of  Atka  mackerel 
established  for  the  Central  Aleutian 
District  has  been  reached. 
dates:  EfiPective  1200  hrs,  Alaska  local 
time  (A.l.t.),  March  31, 1999.  until  the 
end  of  the  1999  directed  fishery  for  Atka 
mackerel  within  the  Central  Aleutian 
District. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groimdfish  fishery  in  the 
BSAl  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  imder 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  Subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  Final  1999  Harvest  Specifications 
of  Groundfish  for  the  BSAI  (64  FR 
12103,  March  11, 1999)  established  the 
1999  TAG  for  Atka  mackerel  in  the 
Central  Aleutian  District  as  10,360 
metric  tons  (mt),  of  which  no  more  than 
8,288  mt  may  be  harvested  from  critical 
habitat.  See  §  679.20(c)(3)(iii)  and 
679.22(a)(8)(iii)(B). 

In  accordance  with 
§  679.22(a)(8)(iii){A),  the  Administrator, 
Alaska  Region,  NMFS  (Regional 
Administrator),  has  determined  that  the 
allowable  harvest  of  Atka  mackerel  in 
Steller  Sea  lion  critical  habitat  in  the 
Central  Aleutian  District  as  specified 
imder  the  Final  1999  Harvest 
Specification  has  been  reached. 


Consequently,  NMFS  is  prohibiting 
trawling  in  critical  habitat,  as  defined  at 
50  CFR  part  226,  Table  1,  Table  2,  and 
Figiire  4,  in  the  Central  Aleutian  District 
of  the  BSAI. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  avoid 
jeopardy  to  the  continued  existence  of 
Steller  sea  lions.  A  delay  in  the  effective 
date  is  impracticable  and  contrary  to  the 
public  interest.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  should  not  be  delayed  for  30 
days.  Accordingly,  imder  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  31, 1999. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-8236  Filed  3-31-99;  2:49  pm] 
BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  990304063-9062-01 ;  I.D. 
033099B] 

Fisheries  of  the  Exclushre  Economic 
Zone  Off  Alaska,  Pacific  Cod  in  the 
Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Apportionment  of  reserve.  . 

SUMMARY:  NMFS  is  apportioning  the 
initial  reserve  of  Pacific  cod  in  the  Gulf 
of  Alaska  (GOA).  This  action  is 
necessary  to  allow  incidental  catch  of 
Pacific  cod  to  be  retained  in  other 
directed  fisheries  and  to  accoimt  for 
previous  harvest  of  the  total  allowable 
catch  (TAG)  in  the  GOA. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  April  5, 1999,  until  2400, 
A.l.t.,  December  31, 1999.  Comments 
must  be  received  by  April  20, 1999. 
ADDRESSES:  Comments  may  be  sent  to 
Sue  Salveson,  Assistant  Administrator 
for  Fisheries,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  709 
West  9th  Street,  Room  453,  Juneau,  AK 


Federal  Register / Vol.  64,  No.  64 /Monday,  April  5,  1999 /Rules  and  Regulations 16363 


99801  or  P.O.  Box  21668,  Juneau,  AK 
99802-1668,  Attn:  Lori  Gravel. 
FOR  FUFTTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-481-1780  or 
toni.pearson@noaa.gov. 
SUPPLEyENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  ti^e  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  Final  1999  Harvest  Specifications 
for  Groundfish  of  the  GOA  (64  FR 
12094,  March  11, 1999)  established  the 
initial  TAC  of  Pacific  cod  in  the 
Western,  Central,  and  Eastern 
R^ulatory  Areas  of  the  GOA  as  18,904 
metric  tons  (mt),  34,348  mt,  and  1,016 
mt  in  the  Western,  Central,  and  Eastern 
Regulatory  Areas  respectively.  Directed 
fishing  for  Pacific  cod  for  processing  by 
the  inshore  component  in  the  Western 
Regulatory  Area  of  the  GOA  was  closed 
on  March  8, 1999,  and  in  the  Central 
Regulatory  Area  on  March  14, 1999, 
under  §  679.20(d)(l)(iii),  in  order  to 
prevent  exceeding  the  allocation  for 
processing  by  the  inshore  component  in 
these  areas  (64  FR  12768,  March  15, 
1999  and  64  FR  13122,  March  17, 1999). 

The  Final  1999  Harvest  Specifications 
for  Groundfish  of  the  GOA  (64  FR 
12094,  March  11, 1999)  created  reserves 
of  Pacific  cod  in  the  GOA  as  a 
management  buffer  to  prevent  exceeding 
the  TACs  and  to  provide  greater 


assurance  that  incidental  catch  of 
Pacific  cod  could  be  retained 
throughout  the  fishing  year  in  other 
fisheries. 

The  Administrator,  Alaska  Region, 
NMFS,  (Regional  Administrator),  has 
determined  that  the  initial  TAC  for 
Pacific  cod  in  the  GOA  needs  to  be 
supplemented  from  the  Pacific  cod 
reserve  for  the  GOA  in  order  to  allow 
incidental  catch  of  Pacific  cod  to  be 
retained  in  other  fisheries  and  to 
accoimt  for  prior  harvest.  Therefore,  in 
accordance  writh  §  679.20(b)(3)(i)(A), 
NMFS  is  apportioning  13,567  mt  of. 
Pacific  cod  bom  the  reserve  to  the  TAC 
in  the  GOA:  ^726  mt  in  the  Western, 
8,587  mt  in  the  Central,  and  254  mt  in 
the  Eastern  Regulatory  Areas. 

Pursuant  to  §  679.20(a)(6)(iii),  the 
apportionment  of  the  Pacific  cod  reserve 
in  the  GOA  is  allocated  to  vessels 
catching  Pacific  cod  for  processing  by 
the  inshore  and  offehore  components  as 
90  percent  and  10  percent  of  the  TAC, 
respectively.  This  action  increases  the 
total  allocation  of  the  1999  Pacific  cod 
TACs  for  vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  to 
21,267  mt,  38,642  mt,  and  1,143  mt  in 
the  Western,  Central,  and  Eastern 
Regulatory  Areas,  respectively,  and  for 
the  offshore  component  to  2,363  mt, 
4,293  mt  and  127  mt  in  the  Western, 
Central,  and  Eastern  Regulatory  Areas, 
respectively.  Maximum  retainable 
bycatch  amounts  may  be  found  in  the 
regulations  at  §679. 20(e)  and  (f). 

Classification 

In  accordance  with 
§679.20(b)(3)(iii)(A),  NMFS  finds  that 
there  is  good  cause  for  not  providing  the 


public  with  a  prior  opportunity  to 
comment.  As  of  March  18, 1999,  NMFS 
estimates  the  initial  TACs  of  17,014  mt 
and  30,913  mt  allocated  to  the  inshore 
component  in  the  Western  and  the 
Central  Regulatory  Areas  of  the  GOA 
have  been  reached.  This  action  is 
necessary  to  allow  retention  of  amounts 
of  Pacific  cod  that  are  caught 
incidentally  while  conducting  directed 
fishing  for  other  species  in  these  areas. 

This  action  responds  to  the  initial 
TAC  limitations  for  Pacific  cod 
established  in  the  Final  1999  Harvest 
Specifications  for  Groundfish  in  the 
GOA.  This  action  will  allow  incidental 
catch  of  Pacific  cod  to  be  retained  in 
other  directed  fisheries.  The  alternative 
is  to  prohibit  retention  of  Pacific  cod 
whicli  is  contrary  to  the  FMP  goals  of 
providing  the  opportimity  to  more  fully 
utilizing  the  available  TACs  and 
reducing  discards.  A  delay  in  the 
effective  date  is  impracticable  and 
contrary  to  the  public  interest  as  it 
relieves  a  potential  restriction.  NMFS 
finds  for  good  cause  that  the 
implementation  of  this  action  shoiUd 
not  be  delayed  for  30  days.  Accordingly, 
under  U.S.C  553(d),  a  delay  in  the 
effeictive  date  is  hereby  waived. 

This  action  is  required  by  50  CFR 
679.20  and  i$  exempt  bom  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  30. 1999. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-8289  Filed  4-2-99;  8:45  am) 

BILUNQ  CODE  3610-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  340 
[Dociwt  No.  99-025-1] 

Regulatory  Requlretnents  for 
Genetically  Engineered  Organisms; 
Customer  Service  Meeting 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  public  meeting. 

summary:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  will  hold  a  meeting 
to  discuss  the  current  and  future  status 
of  the  regulatory  requirements 
pertaining  to  the  introduction  of 
genetically  engineered  organisms  and 
products.  The  meeting,  which  is  open  to 
the  public,  will  be  operated  as  a 
customer  service  workshop.  We  request 
that  interested  persons  register  and 
submit  agenda  items  two  weeks  before 
the  meeting  date. 

PLACE,  DATES,  AND  TIME  OF  MEETING:  The 
meeting  will  be  held  in  the  Conference 
Center  at  the  USDA  Center  at  Riverside, 
4700  River  Road,  Riverdale,  MD,  on 
Tuesday,  May  11, 1999,  from  8:30  a.m. 
imtil  4:30  p.m.,  and  Wednesday,  May 
12, 1999,  from  8:30  a.m.  until  1:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  agenda,  contact 
Dr.  Sivramiah  Shantharam, 
Biotechnology  and  Biological  Analysis, 
PPQ,  APHIS,  4700  River  Road  Unit  133, 
Riverdale,  MD  20737-1236;  (301)  734- 
4882;  e-mail: 

shanthu.shantharam@usda.gov.  To 
register  for  the  meeting  and  to  submit 
suggested  agenda  items,  contact  Ms.  Kay 
Peterson  at  (301)  734-4885;  fax:  (301) 
734-8910;  e-mail:  k.peterson@usda.gov. 
Information  is  also  available  on  the 
hitemet  at  the  APHIS  World  Wide  Web 
site:  http://www.aphis.usda.gov/ 
biotech. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 


"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced'through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles."  Before  introducing  a  regulated 
article,  a  person  is  required  imder 
§  340.0  of  the  regulations  to  either  notify 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  in  accordance  with 
§  340.3  or  obtain  a  pomit  in  accordance 
with  §  340.4.  The  regulations  in  §  340.6 
provide  that  any  person  may  submit  a 
petition  to  APHIS  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340  and 
allow  the  extension  of  a  previously 
issued  determination  of  nonregulated 
status  to  certain  additional  regulated 
articles. 

To  provide  an  opportunity  for  a 
general  discussion  of  the  requirements 
for  the  preparation  of  notifications, 
permits,  petitions,  and  requests  for 
extensions  of  determinations  of 
nonregulated  status,  APHIS  has 
scheduled  a  workshop  to  be  held  in 
Riverdale,  MD,  on  May  11  and  12, 1999. 
Additional  items  for  consideration 
include  the  status  of  a  pilot  program 
designed  to  reduce  the  paperwork 
burden  for  the  regulated  public, 
proposals  to  simplify  the  existing 
regulations,  and  the  movement  of 
conmiodities  containing  genetically 
engineered  organisms  in  international 
trade. 

The  tentative  agenda  for  the  meeting 
is  as  follows:  Day  1,  morning — 
notifications  and  permits;  afternoon — 
petitions  and  extensions;  Day  2, 
morning — international  harmonization. 

To  register,  submit  your  name, 
address,  telephone  niunber,  and  e-mail 
address  to  the  person  indicated  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
request  that  you  register  and  submit 
suggested  agenda  items  by  April  28, 
1999. 


Done  in  Washington,  DC,  this  29th  day  of 
March  1999. 

Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  99-8276  Filed  4-2-99;  8:45  am] 

BHJJNQ  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[DockM  No.  98^AIIE-62-AO] 

RiN  2120-AA64 

Ahworthiness  Directives;  General 
Electric  Aircraft  Engines  CF34  Series 
TurlKifan  Engines  « 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUiMARY:  This  doctmient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
General  Electric  Aircraft  Engines  CF34 
series  tiirbofan  engines.  This  proposal 
would  establish  new  life  limits  for 
certain  high  pressure  compressor  (HPC) 
spools.  Part  Number  (P/N)  6078T56P01, 
stage  9  HPC  disks,  P/N  6087T01P03  or 
6087T01P04,  and  rear  HPC  spools,  P/N 
508rr46P01  or  5087T46P02.  This 
proposal  is  prompted  by  a  cyclic  life 
analysis  using  increased  stress  levels 
resulting  from  manu&cturing 
discrepancies.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  HPC  spool  and  disk  cracking, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
aircraft. 

DATES:  Comments  must  be  received  by 
June  4, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
62-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop^ba.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
niunber  in  the  subject  line.  Comments 
may  be  inspected  at  this  location 
between  8:00  a.m.  and  4:30  p.m.. 
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Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eiigene  Triozzi,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7148, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
mmiber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following     • 
statement  is  made:  "Conmients  to 
Docket  Number  98-ANE-62-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  98-ANE-62-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

General  Electric  Aircraft  Engines 
(GEAE)  has  advised  the  Federal 
Aviation  Administration  (FAA)  of  the 
results  of  a  cyclic  life  analysis  using 
increased  stress  levels  resulting  firom 
manufecturing  discrepancies  in  certain 
forward  high  pressure  compressor  (HPC) 
spools.  Part  Number  (P/N)  6078T56P01, 
stage  9  HPC  disks,  P/N  6087T01P03  or 


6087T01P04,  and  rear  HPC  spools,  P/N 
5087T46P01  or  5087T46P02,  installed 
on  GEAE  Models  CF34-1A,  -3A,  -3A1, 
and  -3A2  turbofan  engines.  No  failures 
have  occurred  to  date;  the  unsafe 
condition  was  identified  by  revised  low 
cycle  fatigue  (LCF)  analysis,  after 
manu&cturing  discrepancies  were 
discovered  on  parts.  These 
discrepancies  would  result  in 
component  stress  levels  greater  than 
those  shown  in  original  LCF  life 
analyses,  and  consequently  result  in 
lower  LCF  lives.  This  condition,  if  not 
corrected,  could  result  in  HPC  spool  and 
disk  cracking,  which  could  result  in  an 
uncontained  engine  feilure  and  damage 
to  the  aircraft. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  removal  from  service  of  affected 
forward  HPC  spools,  rear  HPC  spools, 
and  stage  9  HPC  disks  prior  to 
accvunulating  cycles  in  service  beyond 
new,  reduced  cyclic  life  limits.  This 
proposal  also  would  require  for  HPC 
spools,  which  have  accumulated  6,000 
or  more  CSN  on  the  effective  date  of  this 
AD,  remove  at  the  next  shop  visit  after 
the  effective  date  of  this  AD,  but  prior 
to  accumulating  12,000  CSN. 

There  are  approximately  600  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  28  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  the  requirement 
within  this  proposed  AD  to  replace  the 
forward  spool.  The  FAA  has  calculated 
the  prorated  cost  for  forward  spool 
replacements  to  be  $36,500  per  engine, 
based  on  the  estimated  new  part  cost 
divided  by  the  original  life  Ihnit, 
multiplied  by  the  nxmiber  of  cycles  that 
will  be  reduced  by  the  proposed  AD 
requirement.  Therefore,  the  FAA 
estimates  the  total  cost  impact  for 
replaced  forward  spools  to  be 
$1,022,000. 

The  FAA  estimates  that  200  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  the  requirement  to 
replace  the  stage  9  disk.  The  FAA  has 
calculated  the  prorated  cost  for  stage  9 
disk  replacements  to  be  $3,500  per 
engine,  based  on  the  estimated  new  part 
cost  divided  by  the  original  life  limit, 
multiplied  by  the  number  of  cycles  that 
will  be  reduced  by  the  proposed  AD 
requirement.  The  FAA  estimates  the 
total  cost  impact  for  replaced  stage  9 
disks  to  be  $700,000. 

The  FAA  estimates  that  300  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  the  requirement  to 
replace  the  rear  spool.  The  FAA  has 
calculated  the  prorated  cost  for  rear 


spool  replacements  to  be  $8,900  per 
engine,  based  on  the  new  part  cost 
divided  by  the  original  life  limit, 
multiplied  by  the  number  of  cycles  that 
will  he  reduced  by  the  proposed  AD 
requirement.  Therefore,  the  FAA 
estimates  the  total  cost  impact  for 
replaced  rear  spools  to  be  $2,670,000. 

The  FAA  has  determined  that  it 
would  take  no  additional  work  hours 
per  engine  to  remove  affected 
components,  as  removal  would  take 
place  at  available  opportunities.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $4,392,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
\mder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuthiHity:  49  U.S.C.  106(g),  40113,  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

General  Electric  Aircraft  Engines:  Docket 

No.  98-ANE-62-AD. 

Applicability:  General  Electric  Aircraft 
Engines  (GEAE)  Models  CF34-1A,  -3A. 
-3A1,  and  -3A2  turbofan  engines,  installed 
on  but  not  limited  to  Canadair  aircraft 
models  CL-600-2A12,  -2B16,  and  -2B19. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  high  pressure  compressor 
(HPC)  spool  and  disk  cracking,  which  could 
result  in  an  uncontained  engine  failure  and 
damage  to  the  aircraft,  accomplish  the 
following: 

(a)  Remove  from  service  the  following  HPC 
spools  and  disks  prior  to  accumulating  cycles 
in  service  beyond  new,  reduced  cyclic  life 
limits,  and  replace  with  a  serviceable  part,  as 
follows: 

(1)  For  forward  HPC  spools,  Part  Number 
(P/N)  6078T56P01,  which  have  accumulated 
fewer  than  6,000  cycles  since  new  (CSN)  on 
the  effective  date  of  this  AD,  remove  prior  to 
accumulating  6,000  CSN. 

(2)  For  forward  HPC  spools.  P/N 
6078T56P01,  which  have  accumulated  6,000 
or  more  CSN  on  the  effective  date  of  this  AD, 
remove  at  the  next  shop  visit  after  the 
effective  date  of  this  AD,  but  prior  to 
accumulating  12,000  CSN. 

(3)  For  the  purpose  of  this  AD,  engine  shop 
visit  is  defined  as  engine  disassembly  that 
includes  separation  of  the  compressor  section 
from  the  fan  section  front  frame  and  from  the 
combustion  section  combustion  chamber 
frame. 

(4)  For  stage  9  HPC  disks,  P/N  6087T01P03 
or  6087T01P04,  remove  prior  to 
accumulating  20,000  CSN. 

(5)  For  rear  HPC  spools,  P/N  5087T46P01 
or  5087T46P02.  remove  prior  to 
accumulating  17,000  CSN. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
March  30,  1999. 
David  A.  Downey, 

Assistant  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-8307  Filed  4-2-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-370-AD] 

RiN2120^AA64 

Airworthiness  Directives;  BomtMirdier 
Model  CL-215-1A10  and  CL-215-6B11 
Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  amendment, 
applicable  to  certain  Bombardier  Model 
CI^215-1A10  and  CI^215-6Bll  series 
airplanes,  that  currently  requires 
repetitive  inspections  to  detect  cracking 
on  certain  wing  to  fuselage  frame- 
angles,  and  repair,  if  necessary.  This 
action  woidd  continue  to  require  the 
same  inspections.  This  proposal  is 
prompted  by  an  adverse  comment 
received  in  response  to  the  existing 
amendment.  The  actions  specified  by 
the  proposed  AD  are  intended  to  detect 
and  correct  cracking  in  the  wing  to 
fuselage  frame-angles,  which  coidd 
result  in  reduced  structural  integrity  of 
the  airframe. 

DATES:  Comments  must  be  received  by 
May  5, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
370-AD,  1601  Und  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 


Group,  P.O.  Box  6087,  Station  Centre- 
ville,  Montreal,  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

Franco  Fieri,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7526;  fax 
(516) 256-2716. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commiinications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmentad,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-370-AD."  The 
postcard  will  be  date  stamp.ed  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-37D-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 
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Discussion 

On  April  3, 1998,  the  FAA  issued 
amendment  39-10458  (issued  as  a  direct 
final  rule),  which  was  published  in  the 
Federal  Register  on  April  10, 1998  (63 
FR  17672).  [A  correction  of  the  direct 
final  rule  was  published  in  the  Federal 
Register  on  May  4, 1998  (63  FR  24389).] 
That  amendment  is  applicable  to  certain 
Bombardier  Model  CL-215-1A10  and 
a>-215-6Bll  series  airplanes.  It 
requires  repetitive  inspections  to  detect 
cracking  on  certain  wing  to  fuselage 
frame-angles,  and  repair,  if  necessary. 
That  action  was  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The 
requirements  of  that  action  are  intended 
to  detect  and  correct  cracking  in  the 
wing  to  fuselage  frame-angles,  which 
could  result  in  reduced  structural 
integrity  of  the  airframe. 

Comments  Received  in  Response  to 
Direct  Final  Rule 

In  response  to  the  direct  final  rule,  the 
FAA  has  received  adverse  comments. 
As  specified  in  the  preamble  of  the 
direct  final  rule,  the  FAA  uses  the  direct 
final  rule  procedure  for  non- 
controversial  rules  for  which  the  FAA 
anticipates  that  it  will  receive  no 
adverse  public  comments.  The  direct 
final  rule  advised  the  public  that  unless 
a  written  adverse  comment,  or  a  written 
notice  of  intent  to  submit  such  an 
adverse  comment,  was  received  within 
the  comment  period,  the  regulation 
woiUd  become  effective  on  July  9, 1998. 

Disposition  of  Comments 

The  commenter  states  that  a  reference 
(found  in  the  "Supplementary 
Information"  section  of  the  preamble  of 
the  direct  final  rule)  to  cracking  on 
Model  CL-215T  airplanes  is  incorrect, 
and  that  the  correct  reference  is  Model 
CLf-215-6Bll  series  airplanes.  The  FAA 
acknowledges  that  cracking  was  found 
on  three  Model  CI^215-6Bll  (CI^215T 
Variant)  series  airplanes.  However,  the 
"Supplementary  Information"  section  of 
the  direct  final  rule  does  not  reappear  in 
this  proposed  rule;  therefore,  no  change 
to  this  proposed  rule  is  necessary  in  this 
regard. 

The  commenter  also  points  out  that 
the  parallel  Canadian  airworthiness 
dire^ve  (CF-97-07)  does  not  permit 
further  flight  after  cracking  has  been 
foimd.  The  "Differences  Between  This 
Rule  and  the  Foreign  AD"  section  of  the 
direct  final  rule  implies  that  the 
referenced  Canadian  airworthiness 
directive  does  allow  further  flight 
following  a  finding  of  cracking.  The 
FAA  concurs  that  this  section  need  not 


have  appeared  in  the  direct  final  rule. 
Canadian  airworthiness  directive  CF- 
97-07,  dated  May  28, 1997,  indicates 
that  if  inspection  results  exceed  the 
acceptance  criteria  in  paragraph  2.0(7) 
of  the  referenced  alert  service  bulletin, 
the  manufacturer  should  be  contacted 
for  disposition  before  further  flight. 

Relevant  Service  Information 

The  manufacturer  has  issued 
Bombardier  Alert  Service  Bulletin  215- 
A476,  Revision  3,  dated  August  21, 
1998,  which  describes  procedures  for  an 
eddy  cxirrent  inspection  to  detect 
cradung  of  the  fuselage  frame  angles  at 
the  wing  front  and  rear  spar  attachment 
to  the  fuselage.  Transport  Canada 
Aviation  (TCA),  which  is  the 
airworthiness  authority  for  Canada, 
classified  this  alert  service  bulletin  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-97-07R1, 
dated  September  30, 1998,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufrictured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  the  TCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  amendment  39-10458, 
described  previously,  to  continue  to 
require  repetitive  inspections  to  detect 
cracking  on  certain  wing  to  fuselage 
frame-angles,  and  repair,  if  necessary. 
The  inspections  would  be  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously.  The  repair  would  be 
required  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  Manager,  New  York  Aircraft 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate. 


Cost  Impact 

The  FAA  estimates  that  1  airplane  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  2  work  hoiu-s  per 
airplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  this  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $120 
per  airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  reqiiirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  , 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  v»rith  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  sigmficant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regiUatory  evaluation  prepared  for  this 
action  is  contained  in  the  Riiles  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39--AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10458  (63  FR 
17672,  April  10. 1998),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Bombardier  Inc.  (Formerly  Canadair): 

Docket  98-NM-370-AD. 

Applicability:  Model  CL-215-1A10  and 
CL-215-6B11  series  airplanes,  serial 
numbers  1001  through  1125  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  in  the  wing 
to  fuselage  frame-angles,  which  could  result 
in  reduced  structural  integrity  of  the 
airframe,  accomplish  the  following: 

(a)  Perform  an  eddy  current  inspection  to 
detect  cracking  of  the  fuselage  frame  angles 
at  the  wing  front  and  rear  spar  attachment  to 
the  fuselage  at  the  later  of  the  times  specified 
in  paragraphs  (a)(1)  and  (a)(2)  of  this  AD;  in 
accordance  with  Bombardier  Alert  Service 
Bulletin  215-A476,  Revision  3,  dated  August 
21, 1998.  Thereafter,  repeat  the  inspection  at 
intervals  not  to  exceed  415  flight  hours. 

(1)  Prior  to  the  accumulation  of  2,300  total 
flight  hours. 

(2)  Within  150  flight  hours  or  4  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  first. 

Note  2:  Accomplishment  of  the  eddy 
current  inspections  of  the  lower  surfaces  of 
the  frame  angles  conducted  in  accordance 
with  Bombardier  Alert  Service  Bulletin  ASB 
215-A476,  Revision  1,  dated  January  14, 
1997,  or  ASB  215-A476,  Revision  2,  dated 
)une  15, 1998,  prior  to  the  effective  date  of 
this  AD  is  considered  to  be  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (a)  of  this  AD  for  that  area  only. 

(b)  If  the  results  of  any  inspection  required 
by  paragraph  (a)  of  this  AD  are  outside  the 
limits  specified  in  paragraph  2.C.(7)  of 
Bombardier  Alert  Service  Bulletin  ASB  215- 
A476,  Revision  3,  dated  August  21, 1998: 
Prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office  (AGO), 
FAA,  Engine  and  Propeller  Directorate. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 


ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-97- 
07R1,  dated  September  30, 1998. 

Issued  in  Renton,  Washington,  on  March 
30, 1999. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane' 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-8330  Filed  4-2-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-17] 

Proposed  Modification  of  Class  E 
Airspace;  Wilimar,  MN 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Wilimar,  MN. 
A  VHF  Omnidirectional  Range  (VOR)  or 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (Rwy)  28, 
Amendment  (Amdt)  2,  and  a  VOR  SIAP 
Rwy  10,  Amdt  2,  have  been  developed 
for  Wilimar  Municipal-John  L.  Rice 
Field  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  groimd  level  (AGL)  is  needed  to 
contain  aircraft  executing  the 
approaches.  This  action  proposes  to  add 
a  northwest  extension  and  a  southeast 
extension  to  the  existing  controlled 
airspace  for  this  airport. 
DATES:  Comments  must  be  received  on 
or  before  May  20,  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  AGL-7,  Rules 
Docket  No.  99-AGL-17,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 


Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interesed  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which,  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AGL-17."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Coimsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  simunarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  federal 
Aviation  Administration,  Office  of 
Public  Affoirs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591.  or 
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by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Willmar,  MN,  to 
accommodate  aircraft  executing  the 
proposed  VOR  or  GPS  Rwy  28  SIAP. 
Amdt  2,  and  the  VOR  SIAP  Rwy  10, 
Amdt  2,  at  Willmar  Mimicipal-John  L. 
Rice  Field  Airport  by  modifying  the 
existing  controlled  airspace.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approaches.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  ftoia  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regiilations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  wiU 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paiagmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLMNE5    Willmar  MN  [Revised] 

Willmar  Municipal-John  L.  Rice  Field 
Airport,  MN 
(Ut.  45'*06'56"  N..  long.  95''05'20"  W.) 
Willmar  VOR/DME 

(Let.  45'>07'03".,  long.  95''05'26"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  6.6-mile 
radius  of  the  Willmar  Municipal-John  L.  Rice 
field  Airport  and  within  2.4  miles  each  side 
of  the  Willmar  VOR/DME  115°  radial 
extending  irom  the  6.6-mile  radius  to  7.0 
miles  southeast  of  the  airport,  and  within  2.4 
miles  each  side  of  the  Willmar  VOR/DME 
286°  radial  extending  from  the  6.6-mile 
radius  to  7.0  miles  northwest  of  the  airport. 
***** 

Issued  in  Des  Plaines,  Illinois  on  March  IB, 
1999. 

John  A.  aaybom. 

Acting  ^4anager,  Air  Traffic  Division. 
[FR  Doc.  99-8252  Filed  4-2-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  99-AWP-3] 

Proposed  Modification  of  Class  E 
Airspace;  Santa  Rosa,  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
modify  the  Class  E  airspace  area  at 
Santa  Rosa,  CA.  The  establishment  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 


Procedure  (SIAP)  to  Runway  (RWY)  14 
and  GPS  RWY  32  at  Sonoma  County 
Airport  has  made  this  proposal 
necessary.  Additional  controlled 
airspace  extending  upward  bom  700 
feet  or  more  above  the  siuf  ace  of  the 
earth  is  needed  to  contain  aircraft 
executing  the  GPS  RWY  14  and  GPS 
RWY  32  SIAP  to  Sonoma  County 
Airport.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Sonoma 
Coimty  Airport,  Santa  Rosa,  CA. 
DATES:  Comments  must  be  received  on 
or  before  May  10, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch,  AWP-520, 
Docket  No.  99-AWP-3,  Air  Traffic 
Division,  15000  Aviation  Boidevard, 
Lawndale,  California  90261. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  Room  6007, 
15000  Aviation  Boulevard,  Lawndale, 
California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager.  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Tonish,  Air  Traffic  Airspace 
Specialist,  Airspace  Branch,  AWP-520, 
Air  Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261. 
telephone  (310)  725-6539. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invitsd  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal 
Communications  should  identify  the 
airspace  docket  ntimber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 


16370 


Federal  Register / Vol.  64,  No.  64 /Monday,  April  5,  1999 /Proposed  Rules 


"Comments  to  Airspace  Docket  No.  99- 
AWP-3."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
prosposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch,  Air 
Traffic  Division,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch,  15000  Aviation  Boulevard, 
Lawndale,  California  90261. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiue  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  by 
modifying  the  Class  E  airspace  area  at 
Santa  Rosa,  CA.  The  establishment  of  a 
GPS  RWY  14  and  GPS  RWY  32  SIAP  at 
Sonoma  County  Airport  has  made  this 
proposal  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  is 
needed  to  contain  aircraft  executing  the 
GPS  approach  procedures  at  Sonoma 
County  Airport.  The  intended  effect  of 
this  proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  RWY  14  and  GPS  RWY  32  SIAP 
at  Sonoma  County  Airport,  Santa  Rosa, 
CA.  Class  E  airspace  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16,  1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in 
this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent. 
Therefore,  this  proposed  regulation — (1) 


is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
RegiUatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  .14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

i71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  600    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  CA  E5    SanU  Rosa,  CA  [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  beginning  at  lat. 
38<'56'00"  N.,  long,  123°02'04"  W.;  to  lat. 
39-1 5'00"  N.,  long  123°02'04"  W.;  to  lat. 
39°15'00"  N.,  long.  122°49'04"  W.;  to  lat. 
38°47'30"  N.,  long,  122°49'04"  W.;  to  lat. 
38°23'00"  N.,  long.  122°38'04"  W.;  to  lat. 
38°18'00"  N..  long.  122°48'04"  W.;  to  lat. 
38°56'00"  N.,  long.  123°16'30"  W.,  thence  to 
the  point  of  beginning. 
***** 

Issued  in  Los  Angeles,  California  on  March 
15.  1999. 

Leonard  A.  Mobley, 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
[FR  Doc.  99-8273  Filed  4-2-99;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-20] 

Proposed  Establisliment  of  Class  E 
Airspace;  De  Kalb,  IL 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  De  Kalb,  IL. 
A  Localizer/Distance  Measuring 
Equipment  (LOC/DME)  Standard 
instnunent  Approach  Procedure  (SIAP) 
to  Runway  (Rwy)  2  has  been  developed 
for  De  Kalb  Taylor  Mimicipal  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
proposes  to  create  controlled  airspace 
for  this  airport. 

DATES:  Comments  must  be  received  on 
or  before  May  20, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rides 
Docket  No.  99-AGL-20,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
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aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Ckimments  to  Airspace  Docket  No.  99- 
AGL-20."  The  postcard  will  be  date/ 
time  stamped  and  ret\imed  to  the 
conunenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  nde.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  conunents 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  vnth  this 
rulemaking  will  be  filed  in  the  docket. 

ATailability  of  NPRATs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  hiquiry 
Center,  APA-230, 800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procediue. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at  De  Kalb,  II, 
to  accommodate  aircraft  executing  the 
proposed  LOC/DME  Rwy  2  SIAP  at  De 
Kalb  Taylor  Mimicipal  Airport  by 
creating  controlled  airspace.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  woidd  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 


CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  mininial.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  n\unber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Snlqects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  195&- 
1963  Comp.,  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLILE5    De  Kalb  IL  [New] 

De  Kalb  Taylor  Municipal  Airport,  IL 

(Ut.  41°42'30''  W.) 

That  airspace  extending  upward  from  700 
feet  above  Uie  surface  within  an  6.6-mile 


radius  of  the  De  Kalb  Taylor  Municipal 

Airport,  excluding  that  airspace  which 

overlies  the  Chicago,  IL,  Class  E  airspace 

area. 

*         *       -  *         •         * 

Issued  in  Des  Plaines,  Illinois  on  March  18, 
1999. 
lohn  A.  Claybom, 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  99-8246  Filed  4-2-99;  8:45  am] 

BILLING  CODE  4010-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Oocliat  No.  99-AGL-21] 

Proposed  Modification  of  Class  E 
Airspace;  Kokomo,  IN 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  ndemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Kokomo,  IN. 
A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (Rwy)  09. 
and  a  GPS  SIAP  to  Rwy  27,  have  been 
developed  for  Logansport  Municipal 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above  feet 
above  groimd  level  (AGL)  is  needed  to 
contain  aircraft  executing  the 
approaches.  This  action  proposes  to 
increase  the  radius  of  the  existing 
controlled  airspace  for  this  airport. 

DATES:  Comments  must  be  received  on 
or  before  May  20, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  AGL-7,  Rules 
Docket  No.  99-AGL-21,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace,  Airspace  Branch,  AGL-520, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATK)N: 
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Comment  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  nimiber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
conunents  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AGL-21."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabiUty  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue.  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Kokomo,  IN,  to 
accommodate  aircraft  executing  the 
proposed  GPS  Rwy  09  SIAP,  and  the 
GPS  Rwy  27  SIAP,  at  Logansport 


Mimicipal  Airport  by  modifying  the 
existing  controlled  airspace.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approaches.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  bom  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
woidd  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regxdations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Fait  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effiective 


September  16, 1998,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLINE5    Kokomo,  IN  [Revised] 

Kokomo  Municipal  Airport,  IN 

(Ut  40»31'41''N.,  long.  86''03'32"  W.) 
Grissom  Air  Reserve  Base,  IN 

(Lat  40°38'53"  N..  long.  86"'09'08"  W.) 
Logansport  Municipal  airport,  IN 

(Lat.  40°42'41"  N.,  long  86°22'28"  W.) 
Peru  Municipal  Airport,  IN 

(Ut.  40''4ril"N.,  long.  86''08'47"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  widiin  a  7.0-mile 
radius  of  the  Kokomo  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  ILS  localizer 
northeast  course  extending  from  the  7.0-mile 
radius  to  10.8  miles  northeast  of  the  airport; 
and  within  a  7.0-mile  radius  of  the  Grissom 
ARB  and  within  3.8  miles  each  side  of  the 
ILS  localizer  northeast  course  extending  from 
the  7.0-mile  radius  to  14.5  miles  northeast  of 
the  base,  and  within  2.0  miles  each  side  of 
the  ELS  localizer  southwest  course  extending 
from  the  7.0-mile  radius  to  14.5  miles 
southwest  of  the  base;;  and  within  a  7.7-mile 
radius  of  the  Logansport  Municipal  Airport; 
and  within  a  6.3-mile  radius  of  the  Peru 
Municipal  Airport. 
***** 

Issued  in  Des  Plaines.  Illinois  on  March  18, 
1999. 

John  A.  Claybom, 

Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  99-8247  Filed  4-2-99;  8:45  am] 

BOJJNG  CODE  4910-13-H 


DEPARTMENT  OF  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-104072-97] 
RIN  1545-AV07 

Recharacterizing  Financing 
Arrangements  Involving  Faat-Pay 
Steele;  Hearing  Cancellation 

agency:  hitemal  Revenue  Service  (IRS). 

Treasiuy. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  under 
section  7701  recharacterizing,  for  tax 
purposes,  financing  arrangements 
involving  fest-pay  stock. 
DATES:  The  public  hearing  originally 
scheduled  for  Thursday,  April  8. 1999, 
'  at  10  a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATKM  CONTACT: 
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LaNita  Van  Dyke  of  the  Regulations 
Unit,  Assistant  Chief  Coimsel 
(Ckjrporate),  (202)  622-7190  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and/or  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Wednesday, 
January  6, 1999  (64  FR  805),  announced 
that  a  public  hearing  was  scheduled  for 
Thursday,  April  8, 1999,  at  10  a.m.,  in 
room  2615,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  E)C.  The  subject  of  the 
public  hearing  is  proposed  regidations 
imder  section  7701  of  the  Internal 
Revenue  Code.  The  public  comment 
period  for  these  proposed  regidations 
expires  on  Tuesday,  April  6, 1999.  The 
outlines  of  topics  to  be  addressed  at  the 
hearing  were  due  on  Thursday,  March 
18, 1999. 

The  notice  of  proposed  rulemaking 
and/or  notice  of  public  hearing, 
instructed  those  interested  in  testifying 
at  the  public  hearing  to  submit  a  request 
to  speak  and  an  outline  of  the  topics  to 
be  addressed.  As  of  Tuesday,  March  30, 
1999,  no  one  has  requested  to  speak. 
Therefore,  the  public  hearing  scheduled 
for  Thursday,  April  8, 1999,  is 
cancelled. 
Cynthia  Grigsby, 

Chief,  Regulations  Unit  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  99-8281  Filed  4-2-99;  8:45  am] 
aUJNG  CODE  4«3»-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart82 

[FRL-6319-2] 

RIN2060-AH67 

Protection  of  Stratospheric  Oione: 
Allowance  System  for  Controlling 
HCFC  Production,  Import  and  Export 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Advance  Notice  of  Proposed 
Rulemaking. 

SUMMARY:  EPA  is  seeking  comments  on 
a  variety  of  options  for  establishing  an 
allowance  allocation  system  to  control 
the  U.S.  consumption  of  class  II 
controlled  substances,  the 
hydrochlorofluorocarbons  (HCFCs),  in 
accordance  with  U.S.  obligations  under 
"the  Montreal  Protocol  on  Substances 
that  Deplete  the  Ozone  Layer  (Protocol). 
Under  the  Protocol,  the  United  States  is 
obligated  to  limit  HCFC  consumption 
(defined  by  the  Protocol  and  this  notice 


as  production  plus  imports,  minus 
exports)  under  a  specific  cap,  which 
will  be  reduced  in  a  step-wise  fashion 
over  time.  To  ensiue  that  the  U.S.  does 
not  exceed  this  internationally 
mandated  cap,  EPA  is  presentii^  many 
options  for  establishing  a  futiu«  HCFC 
allowance  allocation  system.  EPA  is 
considering,  among  other  things,  an 
option  where  the  allowance  system 
woidd  become  effective  only  under 
certain  conditions,  i.e.,  once  a  specified 
percentage  of  the  current  U.S.  HCFC  cap 
has  been  reached  or  exceeded. 

DATES:  Comments  on  this  advanced 
notice  of  proposed  rulemaking  must  be 
received  on  or  before  Jime  4, 1999. 

ADDRESSES:  Comments  on  this  advance 
notice  of  proposed  rulemaking  should 
be  submitted  in  duplicate  to:  Air  Docket 
No.  A-98-33,  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Room  M-1500,  Washington,  DC  20460. 
The  Docket  is  located  in  Room  M-1500, 
First  Floor,  Waterside  Mall  at  the 
address  above.  The  materials  may  be 
inspected  fitim  8  am  until  4  p.m., 
Monday  through  Friday.  A  reasoneJale 
fee  may  be  charged  by  EPA  for  copying 
docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Au,  EPA,  Stratospheric  Protection 
Division,  Office  of  Atmospheric 
Programs,  Office  of  Air  and  Radiation 
(6205-D.  401  M  Street,  SW., 
Washington,  DC  20460,  (202)  564-2216 
or  the  Stratospheric  Protection  Hotline 
at  (800)  296-1996. 

SUPPLEMENTARY  INFORMATION: 

TaUe  of  Contents 

I.  Background 

A.  Montreal  Protocol  on  Substances  tiiat 
Deplete  the  Ozone  Layer 

B.  Title  VI  of  the  Clean  Air  Act 
Amendments  of  1990 

n.  Options  for  Establishing  an  HCFC 
Allowance  System 

A.  Allowance  Allocation  System  to  Control 
U.S.  HCFC  Consumption 

1.  Type  of  Allowances 

2.  Unit  of  Measure  of  Allowances 

B.  Method  for  Distributing  Allowances 

C.  Establishing  an  Equitable  Baseline  for 
Distributing  Allowances 

D.  Percentage  of  Allowances  Distributed 
under  U.S.  HCFC  Consumption  Cap 

E.  Transfers  of  Class  n  Allowances 

1.  Transfers  Within  Groups  of  Class  Q 
Substances 

2.  Inter-Pollutant  Transfers 

3.  Inter-Company  Transfers 

4.  Inter-pollutant  Transfers  Combined  with 
Inter-Company  Transfers 

5.  Transfers  of  Ciyrent-Year  Allowances 

6.  Permanent  Transfers  of  Baseline 
Allowances 

7.  International  Trades  of  Current- Year 
Allowances 

8.  Of&et  for  a  Transfer  of  Allowances 


F.  CondiUons  Under  Which  a  Control 
System  Would  Become  Effective 
in.  Other  Regulatory  Options  for  Controlling 
HCFCs 

A.  Labeling 

B.  SNAP  Approval  and  Restrictions 

C.  Non-Essential  Product  Ban  under 
Section  610 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C.  Executive  Order  13045:  Children's 
Health  Protection 

D.  National  Technology  Transfer  and 
Advancement  Act 

Annex  A:  Ozone  Depletion  Potentials  for 
Class  n  Substances  as  Currently  Listed  Under 
the  Montreal  Protocol 

L  Background 

A.  Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer 

Signatory  countries  that  are  Parties  to 
the  international  agreement  called  the 
Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer  (Protocol), 
during  their  second  meeting  in  London 
in  1990,  identified 

hydrochlorofluorocarbons  (HCFCs)  as 
transitional  substitutes  for 
chlorofluorocarbons  (CFCs)  and  other 
more  destructive  ozone-depleting 
substances.  At  the  Parties'  fourth 
meeting  in  Copenhagen  in  1992,  a 
detailed  phaseout  schedule  for  HCFCs 
(listed  in  Aimex  C,  Group  I  of  the 
Protocol)  was  created.  At  this  fourth 
meeting,  the  Parties  to  the  Protocol 
established  a  freeze  level  (a  cap)  on  the 
consiunption  of  HCFCs  for 
industriaUzed  coimtries  (Parties 
governed  by  Article  2  of  the  Protocol). 
Consumption  is  defined  by  the  Protocol 
as  production  plus  imports  minus 
exports.  The  cap  on  HCFC  consumption 
for  industrialized  countries  went  into 
effect  on  January  1, 1996,  and  was 
derived  from  the  formiUa  of  3.1  percent 
(reduced  to  2.8  percent  at  the  seventh 
meeting  of  the  Parties)  of  a  Party's  CFC 
consumption  in  1989,  plus  the  Party's 
consumption  of  HCFCs  in  1989.  This 
formula  puts  the  current  U.S.  cap  for 
HCFC  consumption  at  15,240  ODP- 
weighted  metric  tons.  The  Parties  to  the 
Protocol  then  created  a  schedule  for  the 
gradual  reduction  and  eventual 
phaseout  of  the  consumption  of  HCFCs 
by  2030.  The  Copenhagen  Amendments 
to  the  Protocol  call  for  a  35  percent 
reduction  of  the  cap  in  2004,  followed 
by  a  65  percent  reduction  in  2010,  a  90 
percent  reduction  in  2015,  a  99.5 
percent  reduction  in  2020,  and  a  total 
phaseout  in  2030.  The  U.S.  must,  at  a 
minimum,  comply  with  this  phaseout 
schedule  under  the  Protocol. 

EPA  was  petitioned  to  phase  out  the 
most  ozone-depleting  HQFX]s  first.  Upon 
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analyzing  this  approach,  EPA 
determined  that  the  U.S.  could  in  fact 
meet,  if  not  exceed,  the  required 
Montreal  Protocol  reductions  by  the 
specified  dates.  Therefore,  the  U.S.,  as 
authorized  imder  the  Clean  Air  Act,  is 
implementing  a  different  phaseout 
schedule,  carried  out  on  a  chemical-by- 
chemical  basis  for  HCFCs  (58  FR  65018), 
which  will  meet  or  exceed  the  Montreal 
Protocol  reductions  required.  U.S. 
implementation  of  the  HCFC  phaseout 
is  described  below  in  parts  I.B  and  I.C 
of  this  notice. 

B.  Title  VI  of  the  Clean  Air  Act 
Amendments  of  1990 

The  Clean  Air  Act  Amendments  of 
1990  (CAA  or  the  Act),  under  Section 
605(c),  originally  required  the 
Administrator  to  promulgate,  by 
December  31. 1999,  regulations  phasing 
out  the  production,  and  restricting  the 
use  of,  class  11  substances  (HCFCs), 
subject  to  any  acceleration  of  the 
phaseout  of  production  under  Section 
606.  Section  605(c)  further  states  that 
the  Administrator  shall  promulgate 
regulations  to  ensure  that  the 
consiunption  of  class  n  substances  is 
phased  out  and  terminated  in 
accordance  with  the  same  schedvde.  The 
original  phaseout  schedule  established 
in  the  Act  has  since  been  accelerated  as 
authorized  under  Section  606  and  is 
outlined  below  in  part  I.C  of  this  notice. 

Section  605  of  the  Act  established  the 
original  U.S.  phaseout  schedule  for  class 
n  substances.  Section  605(a)  states  that, 
"Effective  January  1,  2015,  it  shall  be 
unlawful  for  any  person  to  introduce 
into  interstate  commerce  or  use  any 
class  n  substance  unless  such  substance: 
(1)  Has  been  used,  recovered  and 
recycled;  (2)  is  used  and  entirely 
consumed  (except  for  trace  quantities) 
in  the  production  of  other  chemicals;  or 
(3)  is  used  as  a  refrigerant  in  appliances 
manufactiu^d  prior  to  January  1,  2020." 
Section  605(b)  states  that,  "Effective 
January  1,  2015,  it  shall  be  unlawful  for 
any  person  to  produce  any  class  n 
substance  in  an  annual  quantity  greater 
than  the  quantity  of  such  substance 
produced  by  such  person  during  the 
baseline  year.  Effective  January  1,  2030, 
it  shall  be  unlawful  for  any  person  to 
produce  any  class  II  substance."  This 
phaseout  schedide  has  since  been 
accelerated  under  authority  of  Section 
606. 

Section  606(a)  specifically  requires 
the  Administrator  to  promidgate 
regulations,  accelerating  the  phaseout  of 
production  and  consumption  of  ozone- 
depleting  substances,  "if  (1)  based  on  an 
assessment  of  credible  current  scientific 
information  (including  any  assessment 


imder  the  Montreal  Protocol)  regarding 
harmful  effects  on  the  stratospheric 
ozone  layer  associated  with  a  class  I  or 
class  n  substance,  the  Admiaistrator 
determines  that  such  more  stringent 
schedule  may  be  necessary  to  protect 
human  health  and  the  environment 
against  such  effects,  (2)  based  on  the 
availability  of  substitutes  for  Listed 
substances,  the  Administrator 
determines  that  such  more  stringent 
schedule  is  practicable  .  .  .,  or  (3)  the 
Montreal  Protocol  is  modified  to 
include  a  schedule  to  control  or  reduce 
production,  consimiption,  or  use  of  any 
substance  more  rapidly  than  the 
applicable  schedule  imder  this  title." 

Thus,  Section  606  (a)(3)  requires  EPA 
to  accelerate  the  phaseout  to  conform  to 
any  acceleration  under  the  Protocol.  In 
addition.  Section  614(b)  provides  that  in 
the  case  of  a  conflict  between  Title  VI 
of  the  Act  and  the  Protocol,  the  more 
stringent  provision  shall  govern.  The 
Parties  to  the  Protocol,  based  on 
scientific  evidence  that  losses  of 
stratospheric  ozone  were  occurring 
more  rapidly  than  earlier  believed, 
accelerated  the  phaseout  of  class  I 
substances  and  established  the  phaseout 
schedide  for  class  U  substances  at  the 
Fourth  Meeting  of  the  Parties  in 
Copenhagen  in  1992.  Pursuant  to 
audiorities  provided  by  Title  VI,  EPA 
amended  its  regulations  on  December 
10, 1993  (58  FR  65018)  to  provide  for 
these  accelerations.  Targeting  the 
phaseout  set  by  the  Protocol,  EPA  chose 
to  phase  out  production  and 
consumption  of  HCFCs  on  a  chemical- 
by-chemical  basis,  beginning  with  those 
with  the  highest  ozone  depletion 
potential  (ODP).  EPA  accelerated  the 
phaseout  of  production  and  import  of 
HCFC-22,  HCFC-14lb  and  HCFC-142b, 
the  three  HCFCs  with  the  highest  ODPs. 
Specifically,  EPA's  rule  bans  the 
production  and  import  of  HCFG-14lb  as 
of  January  1,  2003.  The  production  and 
import  of  HCFC-142b  and  HCFC-22  in 
excess  of  baseline  allowances  are 
prohibited  effective  January  1,  2010, 
except  for  the  use  in  equipment 
manufactured  prior  to  January  1,  2010. 
Begiiming  January  1,  2020,  the 
production  and  import  of  HCFC-142b 
and  HCFC-22  are  banned.  Production 
and  import  of  the  remaining  HCFCs,  in 
excess  of  their  baseline  production  and 
consumption  levels,  will  be  prohibited 
beginning  January  1,  2015,  except  as  a 
refrigerant  in  equipment  manufactured 
before  January  1,  2020-All  HCFCs  will 
be  completely  phased  out  by  January  1, 
2030.  ^A  did  not  establish  an 
allocation  system  for  class  II  substances, 
as  it  did  for  class  I  substances. 


Section  605(d)  of  the  Act  speaks  to 
exceptions  to  the  original  phsiseout 
schedule  for  HCFCs.  Beginning  in  2030, 
EPA  can  authorize  up  to  10  percent  of 
the  baseline  per  year  for  production  of 
class  n  substances  for  medical  devices 
considered  essential  by  the  U.S.  Food 
and  Drug  Administration  (FDA)  and  for 
which  no  safe  and  effective  alternative 
has  been  developed  and  approved.  EPA 
can  authorize  use  of  these  quantities 
beginning  in  2015  as  an  exception  to  the 
use  restrictions  contained  in  605(a). 
EPA  can  authorize  this  limited  amount 
of  production  and  use,  to  the  extent 
consistent  with  the  Protocol,  if  FDA,  in 
consultation  with  EPA,  determines  that 
it  is  necessary  for  use  in  these  medical 
devices.  In  addition,  beginning  in  2015, 
and  continuing  up  until  2030,  EPA  may 
authorize  production  of  up  to  110 
percent  of  the  baseline  per  year  solely 
for  export  to  and  use  in  developing 
countries  (Article  5  countries)  that  are 
Parties  to  the  Protocol.  This  production 
is  intended  to  be  solely  for  the  purpose 
of  satisfying  basic  domestic  needs  of  the 
importing  developing  country.  Between 
2030  and  2040,  no  more  than  15  percent 
of  the  baseline  can  be  produced 
annually  for  export  to  Article  5 
countries.  Section  605(d)  does  not 
permit  any  production  for  export  to  and 
use  in  Article  5  countries  after  January 
1,2040. 

Per  Section  602(b)  of  the  Act,  EPA 
published  a  list  of  class  II  substances  in 
40  CFR  Part  82,  Subpart  A,  Appendix  B. 
All  HCFCs  fall  into  one  grouping  under 
class  n  ozone  depleting  substances,  and, 
since  publication  of  the  initial  list,  no 
new  class  II  substances  have  been  added 
to  the  list. 

Section  602(e)  requires  EPA  to  assign 
numerical  values  representing  the  ozone 
depletion  potential  (ODP)  of  all  class  II 
substances;  and  Section  602(e)  further 
states  that,  "Where  the  ozone  depletion 
potential  of  a  substance  is  specified  in 
the  Montreal  Protocol,  the  ozone 
depletion  potential  specified  for  that 
substance  under  this  section  shall  be 
consistent  with  the  Montreal  Protocol." 
Annex  A  of  this  notice  lists  the  ODPs  for 
all  class  n  substances  as  currently 
specified  by  the  Protocol.  Note  that 
some  of  the  ODPs  listed  under  Annex  A 
vary  slightly  from  those  listed  under 
Appendix  B  to  40  CFR  Part  82,  Subpart 
A  due  to  revisions  of  those  ODPs  under 
the  Protocol  since  May  10, 1995. 
However,  because  this  notice  merely 
seeks  comments  and  presents  options, 
the  future  final  rulemaking  for  the  class 
n  allowance  allocation  system  will 
amend  the  list  of  ODPs  currently 
presented  in  40  CFR  Part  82.  Unless 
there  are  future  revisions  of  the  ODPs 
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for  class  n  substances  under  the 
Protocol,  entities  involved  in  the  HCFC 
market  can  expect  to  use  the  ODPs 
listed  in  Annex  A  of  this  notice  for  any 
ODP-weighted  calculations  that  may  be 
necessary  as  part  of  an  HCFC  allowance 
system. 

Section  607(b)  of  the  Act  requires  EPA 
to  permit  the  transfer  of  any  class  I  or 
class  n  allowances,  within  each  group 
or  class,  on  an  ozone  depletion 
weighted  basis.  In  allowing  transfers, 
luder  Section  607(a)  of  the  Act,  EPA    ' 
must  ensure  that  "the  transactions 
under  the  authority  of  this  section  will 
result  in  greater  total  reductions  in  the 
production  in  each  year  of  class  I  and 
class  n  substances  than  would  occitr  in 
that  year  in  the  absence  of  such 
transactions."  In  other  words,  transfers 
cannot  be  made  at  a  1:1  ratio.  In  the 
class  I  regulations,  an  offset  of  one 
percent  was  required  in  any  transfer  to 
accomplish  the  environmental  benefit 
required  by  Section  607.  Those  transfer 
requirements  are  set  forth  in  40  CFR 
Part  82,  Subpart  A,  Section  82.12  (60  FR 
24970,  May  10, 1995).  Transfer  of  class 
n  allowances  between  entities  and 
interpollutant  transfers  on  an  ODP- 
weighted  basis,  along  with  an 
appropriate  offset,  are  addressed  xuider 
n.E  of  today's  notice. 

Section  616  of  the  Act  states  that  the 
U.S.  may  transfer  allowances  to  another 
Party,  under  certain  conditions.  Few 
countries  currently  have  a  system  in 
place  for  allocating,  trading  and 
expending  HCFC  allowances.  As 
discussed  in  today's  notice,  differences 
exist  between  the  manners  in  which  the 
Protocol  and  the  U.S.  have  structured 
their  respective  HCFC  phaseout 
systems.  Nevertheless,  a  trading  regime 
similar  to  that  implemented  by  EPA  for 
class  I  international  trades  (40  CFR  82.9, 
82.10)  (60  FR  24970,  May  10, 1995) 
could  work  effectively  for  class  II  trades. 
One  possible  such  system  is  ouUined  in 
n.E.6  of  this  notice. 

Reporting  requirements  mandated  in 
Section  603  relative  to  HCFCs  are 
cmrently  in  place  in  40  CFR  82.13(n). 
Additional  reporting  requirements  will 
likely  accompany  the  implementation  of 
a  class  n  allowance  allocation  system. 

n.  Options  for  Establishing  an  HCFC 
Allowance  System 

Section  607  of  the  Act  requires  EPA 
to  issue  allowances  for  the  production 


and  consumption  of  class  II  substances. 
With  this  notice,  EPA  is  putting  forth 
options  as  to  how  such  an  allowance 
system  coiild  be  established.  The 
allowance  system  must  ensure  that  U.S. 
consumption  of  class  n  substances  does 
not  exceed  the  cap  agreed  to  imder  the 
Protocol  (currently  at  15,240  metric  tons 
but  will  be  reduced  over  time). 

For  the  class  I  substances,  EPA 
considered  many  methods  for  achieving 
the  reqiiired  reductions  that  were  agreed 
to  under  the  Protocol.  The  approaches 
distinguished  between  economic 
incentives  and  engineering  controls  or 
bans.  EPA  concluded  that  the  most 
equitable,  least  costly  and  easiest  system 
to  administer  for  achieving  the 
Protocol's  required  reductions  for  class 
I  ozone-depleting  substances  was  a 
marketable  allowance  system.  EPA 
established  such  a  system.  The  system 
proved  highly  successful  and  by  January 
1, 1996,  the  production  and  import  of 
class  I  substances  were  completely 
phased  out  (but  for  narrow  exemptions 
granted  by  the  Parties  to  the  Protocol) 
with  minimal  economic  impact 

Unlike  the  class  I  allowance  system, 
however,  EPA  is  considering  an 
approach  whereby  an  allowance  system 
for  class  n  substances  would  only 
become  effective  if  a  certain  threshold 
(i.e.,  a  certain  percentage  of  the  total 
U.S.  cap  for  class  II  substances)  were 
reached  or  exceeded. 

A.  Allowance  Allocation  System  to 
Control  HCFC  Consumption  in  the 
United  States 

1.  T)rpe  of  Allowances 

a.  Production  Allowances  and 
Consumption  Allowances  for  Class  I 
Controlled  Substances.  Under  the 
control  system  for  class  I  substances, 
EPA  created  a  imit  of  measure  called  an 
allowance  (see  40  CFR  82).  An 
allowance,  for  a  class  I  substance, 
represents  the  marketable  rights  and 
privileges  granted  to  a  company  to 
produce  or  import  a  specific  quantity  of 
that  class  I  substance.  Under  the  class  I 
allowance  program,  there  were  two 
tjrpes  of  allowances:  production 
allowances  and  consumption 
allowances.  One  allowance  in  the 
regulatory  program  for  class  I  substances 
was  equal  to  one  kilogram  of  either 
production  or  consumption  of  a 
substance,  depending  on  the  type  of 
allowance. 


Under  the  class  I  phaseout 
regulations,  a  company  was  required  to 
expend  both  production  and 
consumption  allowances  to  be  able  to 
produce.  To  be  able  to  import  a  class  I 
controlled  substance,  a  company  was 
required  to  expend  consumption 
allowances  (See  40  CFR  82.4).  After 
proper  dociunentation  was  presented  to 
EPA  reflecting  an  export  of  a  class  I 
controlled  substance,  consiunption 
allowances  were  refunded  or  returned  to 
the  exporting  company  (See  40  CFR 
82.10). 

b.  Options  for  Allowances  for  Class  U 
Controlled  Substances.  EPA  is 
considering,  and  seeking  comment  on, 
the  following  options  for  class  11 
allowances.  One  option  for  a  class  II 
allowance  system  would  be  to  follow 
the  structure  established  for  the  class  I 
substances.  To  produce,  a  company 
would  expend  both  production 
allowances  and  consiunption 
allowances  for  a  specific  quantity  of  a 
class  n  controlled  substance.  To  import, 
a  company  would  expend  consiunption 
allowances  for  a  specific  quantity  of  a 
class  n  controlled  substance.  An 
exporter  of  class  II  substances  would  be 
able  to  obtain  consuumption  allowances 
by  providing  documentation  indicating 
the  quantity  of  substance  exported 
abroad. 

A  second  option  for  a  class  n 
allowance  system  would  be  to  operate 
the  system  using  only  one  kind  of 
allowance,  which  could  be  applied 
equally  for  production,  imports  and 
exports.  This  means  that  such  an 
allowance  (hereafter  referred  to  as  "class 
II  allowance")  could  be  applied  to  any 
element  of  the  formula  for  consumption 
(consiunption  =  production  +  imports- 
exports).  Producers  and  importers  alike 
would  be  allocated  class  D  allowances 
according  to  baseline  calculations.  To 
produce,  a  company  would  expend 
class  n  allowances  for  a  class  n 
substance.  To  import,  a  company  would 
expend  class  II  allowances  for  a  class  II 
substance.  Upon  export,  a  company 
would  receive  class  n  allowances  for  the 
quantity  of  a  class  II  substance  exported. 
Essentially,  allocation  and  expenditure 
of  allowances  under  this  system  would 
differ  from  the  class  I  system  in  that 
only  one  allowance  would  be  allocated 
and  expended  for  production.  For 
example: 


Activity 


Class  I  allocated/expended 


Class  II  allocated/expended 


Production 

Import  

E)q3ort  


production  &  consumption 

consumption  

consumption  returned 


class  11  allowance, 
class  II  allowance, 
class  II  allowance  returned. 
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2.  Unit  of  Measixre  for  Allowances 

Allowances  can  be  accounted  for  in  a 
variety  of  ways.  They  can  equal  any 
quantity  one  assigns  to  them,  calculated 
by  any  workable  measure.  In  the  class 
I  allowance  system,  EPA  assigned  each 
allowance  a  value  of  one  kilogram  of  a 
class  I  substance.  To  produce  or  import, 
allowances  were  expended  similarly,  by 
kilograms.  Since  each  chemical  has  its 
own  ODP.  any  trades  that  took  place 
between  class  I  chemicals  took  into 
accoimt  the  difference  in  ODPs, 
weighting  the  resulting  allowances 
accordingly. 

Due  to  the  aforementioned  differences 
in  ODPs  among  chemicals,  another 
possible  measure  for  an  allowance  is  an 
ODP-weighted  unit  (ODP  x  kilogram), 
tied  to  no  specific  chemical.  EPA  is 
considering,  and  seeking  comment  on, 
both  an  absolute  allowance  allocation 
by  kilogram  (which  is  chemical-specific) 
and  an  ODP-weighted  allocation  system 
(which  is  also  allocated  in  kilograms  but 
not  chemical-specific).  With  this  notice, 
EPA  is  exploring  both  options  but 
attempts  below  to  illustrate  what  the 
advantages  and  disadvantages  of  each 
system  may  entail. 

a.  Absolute  Kilogram  Allowances  on  a 
Chemical-by-Chemical  Basis.  One 
option  for  assigning  a  value  to  class  n 
allowances  would  be  to  allocate  them 
on  an  absolute  quantity  (kilogram)  basis, 
as  was  done  in  the  class  I  allocation 
system.  In  such  a  system,  one  kilogram 
of  an  HCFC  would  correspond  to  one 
allowance.  In  this  absolute  system,  one 
would  track  the  production,  import  or 
export  of  a  specific  chemical  on  a 
kilogram  basis. 

If  trades  were  to  occxir  between 
different  class  II  substances  in  a  system 
where  one  allowance  equals  one 
kilogram,  any  difference  in  ODP 
between  the  substances  would  have  to 
be  factored  into  the  exchange,  as  was 
done  with  transfers  and  trades  among 
class  I  substances  (See  Section  607(b)(1) 
of  the  Act).  A  brief  example  of  such 
transfers  is  described  below,  but  further 
options  related  to,  and  a  more  thorough 
explanation  of,  transfers  are  discussed 
in  part  lI.E  of  today's  notice. 

To  better  illustrate  how  an  absolute 
allowance  system  woidd  function,  take 
for  example,  Company  A,  which 
produced  1000  kilograms  of  HCFC-141b 
and  550  kilograms  of  HCFC-22  in  its 
baseline  year.  Under  an  absolute 
allowance  system,  Company  A  would  be 
allocated  1000  allowances  for  HCFC- 
141b  and  550  allowances  for  HCFC-22. 
To  produce  70  kilograms  of  HCFC-141b, 
70  allowances  would  be  subtracted  from 
1000,  leaving  Company  A  with  930 


kilograms  or  allowances  of  HCFC-14lb. 
If  Company  A  wanted  to  produce  more 
than  1000  kilograms  of  HCFC-141b,  it 
could  trade  with  another  holder  of 
HCFC-14lb  allowances  or  transfer  its 
own  HCFC-22  allowances  to  HCFC- 
141b  allowances,  taking  into  accoimt 
the  difference  in  ODP  between  the  two 
substances.  In  this  case,  if  Company  A 
wanted  to  produce  200  additional 
kilograms  of  HCFC-141b,  it  could, 
through  an  intra-company  transfer,  shift 
the  appropriate  number  of  HCFC-22 
allowances  that,  accoimting  for  ODP 
differences,  would  represent  the 
equivalent  of  200  HCFC-14lb 
allowances.  Therefore,  Company  A 
would  exchange  400  HCFC-22 
allowances  to  add  200  HCFC-141b 
allowances,  since  the  ODP  of  HCFC-22 
is  0.055  and  tiie  ODP  of  HCFC-141b  is 
0.110.  Similarly,  Company  A  could  have 
purchased  200  allowances  of  HCFC- 
141b  or  400  allowances  of  HCFC-22 
from  some  other  allowance  holder. 

It  is  important  to  note  what  would 
occur  under  an  absolute  allowance 
system  when  various  phaseout  dates 
become  effective.  In  2003,  for  example, 
when  the  ban  on  production  and 
importation  of  HCFC-141b  takes  effect 
(See  40  CFR  section  82.4),  entities  with 
HCFC-141b  baseline  allowances, 
measured  in  kilograms,  would  no  longer 
be  authorized  to  produce  or  import 
HCFC-141b.  Essentially,  these  entities 
would  receive  zero  percent  of  their 
baseline  allowances  on  January  1,  2003. 
The  same  would  occur  when  other 
individual  phaseout  dates  (e.g.,  for 
HCFC-22  and  HCFC-142b  in  2010) 
become  effective. 

In  2004,  under  the  Protocol,  the  U.S. 
is  required  to  reduce  its  current  HCFC 
consumption  cap  (15,240  ODP-weighted 
metric  tons)  by  35  percent.  At  this  time, 
every  entity  still  holding  HCFC  baseline 
allowances  may  receive  65  percent  (or 
35  percent  less)  of  their  remaining 
HCFC  baseline  allowances.     - 

Administratively,  an-absolute 
allocation  system  based  on  kilograms 
may  be  advantageous  for  its  simplicity. 
Both  for  the  regulated  entities  and  EPA, 
an  absolute  system  would  afford  greater 
ease,  clarity,  and  predictability.  Holders 
of  absolute  allowances  would  report 
their  transactions  in  kilograms  of  each 
chemical.  To  determine  future 
regulatory  actions,  EPA  needs  to  keep  a 
running  tab  on  market  supply  and 
demand  of  the  various  chemicals.  EPA 
is  much  better  able  to  track  which 
companies  are  expending  which 
allowances  for  which  chemicals  if  EPA 
carries  out  the  calculations  involving 
trades  and  expenditures,  and  then  tracks 
the  absolute  quantities  of  each  chemical. 


EPA  is  also  obligated  to  report  to  the 
United  Nations  Environment 
Programme  (UNEP)  annually  on  U.S. 
production  and  importation  on  an 
absolute  basis  for  each  individual 
substance.  Producers  and  importers 
have  been  operating  and  reporting 
under  the  class  I  absolute  allocation 
system  for  many  years,  and  are  familiar 
with  the  necessary  calculations, 
reporting  forms,  and  tracking 
requirements.  Therefore,  any  additional 
administrative  biu-den  of  adopting  a 
similar  system  for  class  II  substances 
may  be  minimal  for  the  regulated 
community.  Consistency  between  the 
class  I  and  potential  class  n  systems 
would  present  a  significant  advantage. 
Under  an  absolute  system,  flexibility 
would  not  be  compromised,  due  to  the 
trading  oppottimities  that  can  be 
established.  EPA  requests  comment  on  . 
the  advantages  or  disadvantages  of  an 
absolute  allocation  system. 

b.  ODP-Weighted  Allocation.  Another 
means  of  allocating  allowances  is 
through  an  ODP-weighted  system, 
whereby  each  allowance  holder's 
allocation  would  be  calculated 
according  to  the  numerical  value  of  the 
ODP  associated  with  each  chemical  in 
the  allowance  holder's  baseline  year(s). 
In  this  case,  the  ODP  weight  of  each 
HCFC  becomes  the  meaningful  variable 
and  companies  would  be  allocated  an 
aggregate  number  of  ODP-weighted 
(ODP  X  kilogram)  imits.  For  example,  a 
company  that  produced  1000  kilograms 
of  HCFC-142b  in  the  baseline  year(s) 
would  be  allocated  65  ODP-weighted 
allowances  because  HCFC-142b  has  an 
ODP  of  0.065.  Likewise,  if  this  same 
company  imported  1000  kilograms  of 
HCFC-22  during  the  baseline  year(s), 
they  would  also  be  allocated  55  ODP- 
weighted  allowances  (HCFC-22  has  an 
ODP  of  0.055).  Thus,  the  company 
would  have  a  total  of  120  ODP-weighted 
allowances.  The  company  would  be  able 
to  expend  the  120  ODP-weighted 
allowances  by  producing  ior  importing   - 
any  class  II  controlled  substance  or 
combination  of  class  n  controlled 
substances  that  it  chooses,  as  long  as  the 
weighted  total  (kilogram  x  ODP)  does 
not  exceed  the  nimiber  of  allowances. 
For  example,  the  company  could 
expend  all  of  the  120  ODP-weighted 
allowances  to  produce  2,181  kilograms 
of  HCFC-22.  Alternatively,  the  company 
might  expend  the  120  ODP-weighted 
allowances  to  produce  6,000  kilograms 
of  HCFC-123  (ODP  =  0.02),  or  1,091 
kilograms  of  HCFC-14lb  (ODP=0.1l). 
Under  this  system,  intra-company 
transfers  woiUd  not  be  necessary;  inter- 
company trades  would  be  in  increments 
of  ODP-weighted  units. 


Federal  Register /Vol.  64,  No.  64 /Monday,  April  5,  1999 /Proposed  Rules  16377 


The  ODP-weighted  allowance  system 
may  be  viewed  as  more  advantageous  to 
regulated  entities.  Altering  patterns  of 
production  and  importation  in  response 
to  market  changes  could  be  done  more 
easily,  and  the  offset  required  for  intra- 
company  transfers  imder  an  absolute 
kilogram  allowance  system  would  not 
apply,  simply  because  there  would  be 
no  actual  transfer  of  allowances  within 
a  company  where  ODP  units  are 
concerned.  The  offset  would  still  apply 
to  inter-company  trades  because 
allowances  would  in  fact  be  trading 
hands. 

Under  an  ODP-weighted  allowance 
system,  however,  complex  calculations 
would  be  necessary  by  the  reporting 
companies  to  surive  at  the  to^  quantity 
of  class  n  substances  produced  or 
imported  during  the  reporting  period. 
For  each  chemical,  the  number  of 
kilograms  would  have  to  be  multiplied 
by  its  ODP  and  compared  to  the  number 
of  ODP-weighted  allowances.  Blends 
would  present  an  additional 
complication  by  requiring  a  calcxilation 
of  the  percentage  of  each  HC3<'C  in  a 
substance  (e.g.,  R-401A),  at  each 
applicable  OOP,  and  including  that  in 
the  total  reported  ODP  produced  or 
imported  for  a  quarter. 

When  the  first  phaseout  date  becomes 
effective  in  2003  for  HCFC-141b,  under 
an  ODP-weighted  system,  an  entity 
participating  in  the  HC3^C-141b  market 
would  no  longer  receive  the  amount  of 
ODP-weighted  allowances  associated 
with  that  entity's  ODP  units  of  HCFC- 
141b  produced  and/or  imported  in  the 
baseline  year(s).  The  same  would  be 
true  for  subsequent  phaseouts. 
CompUcations  come  into  play,  however, 
when  ODP-weighted  allowances  have 
been  transferred  on  a  permanent  basis; 
that  is,  when  a  company  actually  trades 
baseline  allowances.  Where  baseline 
trades  (discussed  more  in  part  II.E.4  of 
this  notice]  have  been  made,  adequately 
tracking  ODP-weighted  class  II 
substances  from  one  holder  to  another 
becomes  very  difficult.  This  is 
extremely  important  at  each  phaseout, 
to  determine  who  holds  the  baseline 
allocation  of  the  chemical  being  phased 
out. 

EPA  seeks  comments  on  the  viability 
of  an  ODP-weighted  allowance  system 
as  presented  above.  Though  presented 
as  a  possible  option,  EPA  recognizes  the 
many  difficiilties  that  could  emerge 
with  an  ODP-weighted  system  (e.g., 
monitoring  chemicals  that  have  been 
produced  or  imported  with  traded 
allowances;  reporting  to  UNEP  the 
absolute  quantities  of  all  class  n 
substances  in  kilograms).  An  ODP- 
weighted  allowance  system  would  also 


possibly  be  in  conflict  with  Section 
605(b)(1)  of  the  Act,  which  states  that, 
"Effective  January  1,  2015,  it  shall  be 
unlawful  for  any  person  to  produce  any 
class  n  substance  in  an  annual  quantity 
greater  than  the  quantity  of  such 
substance  produced  by  such  person 
during  the  baseline  year."  This  is 
because  ODP-weighted  allowances 
could  be  shifted  within  a  company  and 
thus  allow  that  company  to  produce  a 
greater  quantity  of  a  class  II  substance 
than  in  its  baseline.  (Such  an  intra- 
company  transfer  of  allowances  is 
discussed  below  in  part  E  of  this  notice.) 

B.  Method  for  Distributing  Allowances 

EPA  is  required,  under  Section  607  of 
the  Act,  to  issue  allowances  for  the 
production  and  consumption  of  class  n 
substances.  There  are  a  variety  of 
methods  for  allocating  allowances  and 
EPA  seeks  comments  on  these  options. 
First,  EPA  is  considering  allocating 
allowances  for  the  full  time  period  until 
the  complete  production  and 
importation  phaseout  for  all  class  n 
substances  (ctirrently  2030),  taking  into 
accoimt  both  accelerated  phaseouts  for 
individual  chemicals  (e.g.,  those  for 
HCFC-141b,  HCFC-22  and  HCFC-142b) 
and  the  step-wise  reduction  of  the 
consumption  cap  as  mandated  under 
the  Protocol.  This  allocation  of 
allowances  was  the  method  followed  in 
the  regulatory  program  for  class  I 
substances.  For  class  I  substances,  a 
quantity  of  allowances  was  allocated  to 
listed  companies'tts  a  baseline  in  the 
Federal  Register.  Allocating  allowances 
for  the  full  time  period  until  a  particular 
phaseout  date  provides  certainty  and 
stability  for  the  market.  Assuming  the 
regulatory  program  includes  smooth 
procedures  for  trading  allowances,  the 
full-term  allocation  of  allowances 
establishes  the  basis  for  a  "marketable 
permit"  system. 

The  second  option  being  considered 
is  a  system  for  re-calculating  and  re- 
allocating allowances  on  a  "rolling 
basis."  This  would  essentially  move  the 
baseline  forward  in  time  so  that  the 
baseline  would  always  be  the  most 
accurate  reflection  of  the  ciurent  HCFC 
market.  Under  this  option,  EPA  would 
review  data  on  the  production,  import 
and  export  of  HCFCs  on  some  periodic 
basis,  establish  a  new  baseline  for  each 
entity,  and  re-allocate  the  allowances 
accordingly.  A  re-allocation  of 
allowances  may  require  tm  amendment 
to  the  original  list  in  the  regulation  of 
entities  with  their  respective  baseline 
allowances.  Alternatively,  an 
administrative  mechanism  could  be 
established  to  re-allocate  allowances 
automatically  at  regular  intervals. 


However,  if  the  regulatory  system 
includes  smooth  procedures  for  trading 
allowances,  shifts  in  demand  and 
changes  in  market  share  could  be 
addressed  by  individual  companies, 
thus  obviating  the  need  to  re-allocate 
allowances.  Identifying  the  appropriate 
length  of  time  for  periodic  review  and 
re-allocation  of  allowances  would  be 
important,  especially  given  both  the 
existing  phaseout  schedule  for  specific 
HCFCs  and  the  step-wise  reduction  of 
the  HCFC  consumption  cap  over  time. 
Likewise,  the  length  of  time  for  periodic 
re-allocation  of  allowances  may  depend 
on  the  definition  of  a  trigger  mechanism 
for  making  the  final  rule  effective, 
which  is  discussed  in  II.H  of  this  notice. 
For  example,  instead  of  estabUshing 
specific  years  for  the  re-allocation  of 
allowances  (e.g.,  2000  and  2002),  the  re- 
allocation could  be  linked  with  the 
trigger  mechanism,  so  that  re-allocation 
of  allowances  would  occur,  say,  2  years 
and  4  years  after  the  allowance  system 
becomes  effective. 

A  final  option  would  involve 
allocating  allowances  on  a  year-by-year 
basis.  However,  this  would  generate  a 
large  administrative  burden  for  both 
EPA  and  those  who  produce,  import 
and  export  HCFCs.  The  ability  of  those 
producers,  importers  and  exporters  to 
plan  for  the  longer  term  would  also  be 
hampered. 

EPA  is  seeking  comments  on  all  of  the 
aforementioned  options  for  distributing 
allowances. 

C.  Establishing  an  Equitable  Baseline  for 
Distributing  Allowances 

In  developing  the  regiilatory  program 
for  class  I  controlled  substances,  EPA 
collected  information  on  the  amounts  of 
each  class  I  substance  produced, 
imported  and  exported  during  a  given 
calendar  year.  EPA  collected  the  data  by 
publishing  two  notices  in  the  Federal 
Register  under  authority  of  Section  114 
of  the  Act  (52  FR  47489  (December  14, 
1987)  and  55  FR  49116  (November  26, 
1990)).  The  data  requested  from  U.S. 
companies  included  reports  on 
production  runs,  quantities  of  feedstock 
chemicals  used  in  production,  bills  of 
lading,  invoices,  and  other  documents 
for  a  specific  calendar  year.  The  data 
submitted  to  EPA  was  used  to  assign 
company-specific  production  and 
import  rights  (allowances)  to 
companies. 

EPA  is  considering,  and  seeking 
comment  on,  many  options  for 
establishing  a  baseline  for  HCFC 
allowances.  Consistent  with  the 
procedures  associated  with  class  I 
controlled  substances,  EPA  will  likely 
use  historical  information  regarding  a 
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company's  activities  to  establish  the 
baseline  for  class  11  allowances.  EPA  is 
considering  following  the  same 
procedures  used  for  establishing  the 
baseline  for  class  1  controlled 
substances,  including  the  publication  of 
a  Section  114  notice  requesting  specific 
information. 

Options  for  establishing  the  actual 
baseline  allowances  for  class  11 
controlled  substances  are  represented  by 
a  spectrum  of  choices,  including  using 
historical  information  from  one  year, 
from  an  average  of  multiple  years,  or 
using  a  formula  for  combining  miUtiple 
years.  At  the  extremes,  EPA  is 
considering  historical  information  from 
1989  or  1997,  and  many  variations  in 
between.  EPA  believes  that  the  process 
of  establishing  the  baseline  should  take 
into  account,  inter  alia,  the  agreements 
by  the  Parties  to  the  Protocol  to  control 
and  phase  out  class  n  substances,  the 
signing  of  the  Clean  Air  Act 
Amendments  of  1990  into  law,  the 
publication  of  regulations  under  Title  VI 
of  the  Act  governing  the  phaseout  of 
class  II  substances,  and  the  development 
of  the  current  HCFC  market  in  the  U.S. 
EPA  is  seeking  comments  on  the  various 
options  discussed  below,  as  well  as  any 
other  ideas  for  establishing  an  allocation 
baseline. 

One  option  EPA  is  considering  for 
establishing  the  baseline  for  class  II 
controlled  substances  is  historical 
information  from  one  year.  Collecting 
documents  and  information  from 
companies  for  one  year  of  activity 
woidd  be  less  of  an  administrative 
biu-den  for  both  EPA  and  the  companies 
than  if  EPA  were  to  collect  information 
for  more  than  one  year.  Another  option 
EPA  is  considering  is  using  data  from 
multiple  years  to  establish  the  baseline 
for  class  n  substances.  EPA  is 
considering  using  historical  information 
from  consecutive  years  and  averaging 
the  data.  EPA  is  also  considering 
averaging  historical  data  from  non-  . 
consecutive  years  to  establish  the  class 
II  baseline.  Calculating  baseline 
allowances  for  class  II  substances  by 
using  a  weighted  average  of  multiple 
years  is  also  being  considered.  For 
example,  using  a  number  of  either 
consecutive  or  non-consecutive  years 
within  the  time  frame  1989-97,  EPA 
would  first  calculate  the  production  and 
importation  for  each.  Then,  after 
deciding  upon  the  relative  importance 
of  each  of  those  years  regarding 
production  and  importation  quantities, 
EPA  would  weight  each  year 
accordingly  and  make  the  baseline 
calculation  to  reflect  the  weighted 
average  of  those  years.  Once  the  option 
for  determining  the  baseline  is  chosen, 


EPA  believes  that  steps  to  enstire 
accuracy  of  historical  data  will  be  of 
utmost  importance.  Any  baseline 
calculation  involving  miUtiple  years 
will  have  to  be  reconciled  with  the 
definition  of  "baseline"  in  Section 
601(2)  of  the  Act,  which  states  that  the 
term  "baseline  year"  means  "a 
representative  calendar  year  *  *  *  in 
the  case  of  any  class  II  substance." 

Another  option  EPA  is  considering  for 
establishing  a  baseUne  is  to  use  different 
years  for  establishing  each  HCFC's 
individual  baseline.  As  an  example, 
EPA  might  consider  using  one  particular 
year  (or  years)  to  establish  the  baseline 
for  HCFC-141b  and  a  completely 
different  year  (or  years)  for  establishing 
the  baseline  for  HCFC-22  and  HCFC- 
142b.  In  this  example,  EPA  might 
consider  using  yet  another  year  (or 
years)  for  establishing  the  baseline  for 
all  remaining  HCFCs.  Using  this  type  of 
approach,  and  linking  it  with  the 
options  discussed  above,  EPA  might 
choose  the  average  of  multiple  years  for 
one  HCFC  and  a  formiUa  for  establishing 
the  baseline  for  another  HCFC. 

It  is  important  to  note  that,  under  any 
scenario,  when  the  phaseout  date  for 
HCFC-141b  is  reached  in  2003,  all 
HCFC-14lb  consumption  (production  + 
imports  -  exports)  will  cease.  Those 
who  did  not  participate  in  the  HCFC- 
141b  market  will  not  be  affected  in 
2003.  However,  those  who  did 
participate  in  the  HCFC-141b  market- 
through,  for  example,  producing  or 
importing  HCFC-1411>— would  no 
longer  receive  any  allowances 
associated  with  their  historic  HCFC- 
141b  activity,  and  thus  any 
authorization  to  produce  or  import 
HCFC-141b.  Likewise,  any  company 
that,  through  a  baseline  trade,  received 
allowances  associated  with  historic 
HCFC-141b  would  no  longer  receive 
any  allowances  associated  with  the 
baseline  trade  in  2003. 

In  2004,  when  the  Protocol  requires 
that  the  HCFC  consiunption  cap  be 
reduced  from  its  current  level  by  35 
percent,  all  remaining  allowance 
holders  may  be  affected.  At  that  time,  all 
allowance  holders  may  receive  up  to  35 
percent  less  of  their  remaining  HCFC 
baseline  allowances  (all  HCFC 
allowances  minus  HCFC-14lb 
allowances). 

D.  Percentage  of  Allowances  Distributed 
Under  U.S.  HCFC  Consumption  Cap 

EPA  is  considering,  and  seeking 
comment  on,  whether  to  allocate  the 
total  number  of  allowances  (the  total 
quantity  of  ODP-weighted  HCFC 
consumption)  available  to  the  U.S. 
under  the  cap  as  established  by  the 


Montreal  Protocol.  As  discussed  in  part 
I.A  of  this  notice,  the  current  U.S.  cap 
for  HCFC  consumption  is  15.240  ODP- 
weighted  metric  tons,  based  on  the 
formula  of  2.8  percent  of  CFC 
consiunption  in  1989  plus  the 
consumption  of  HCFCs  in  1989.  Today's 
notice  considers  an  allocation  of 
allowances  equal  to  100  percent  of  the 
15,240  metric  tons.  This  would, 
however,  in  the  event  of  some  violation 
of  the  allowance  system,  provide  no 
cushion  for  error,  thus  risking  violation 
of  the  U.S.  cap.  This  risk  could  demand 
that  EPA  request  information  and 
monitor  more  often  and  in  greater  detail. 

EPA  is  also  considering,  and  seeking 
comment  on,  an  allocation  of  some 
percentage  less  than  the  full  quantity  of 
the  cap.  In  this  scenario,  consideration 
is  given  to  potential  violations  of  the 
allocation  system  by  leaving  enough 
imallocated  class  n  allowances  to  cover 
any  overage.  In  this  case,  the  U.S.  would 
not  violate  the  cap  as  a  consequence  of 
a  violation  of  its  allocation  system.  EPA 
is  seeking  comment  on  the  necessity  of 
providing  a  safe  buffer  below  the  HCFC 
cap;  the  percentage  to  be  allocated  if 
less  than  100  percent  is  warranted;  and 
on  the  possible  size  of  errors  in  the 
reporting  of  production  and  import  data 
that  could  occur  in  a  control  period. 

Related  to  the  discussion  above  is  the 
issue  of  how  to  allocate  the  remaining 
class  n  allowances  falling  between  the 
U.S.  cap  (potentially  allovsring  for  some 
margin  of  error)  and  the  selected 
baseline  (discussed  in  n.C  of  this 
notice).  For  example,  if  the  year  1996 
were  chosen  as  the  baseline,  this  would 
represent  about  82  percent  of  the  U.S. 
cap,  thus  leaving  open  the  question  of 
how  to  allocate  the  remaining  18 
percent,  jmd  if  all  of  the  remaining  18 
percent  should  be  allocated.  This 
remaining  percentage,  or  a  lower 
percentage  that  would  provide  for  a 
margin  of  error,  could  simply  be  added 
to  the  allocated  baseline  allowances,  to 
be  distributed  on  a  pro  rata  basis.  The 
entire  amount,  then,  would  be  allocated 
in  the  form  of  allowances  to  those 
companies  that  participated  in  the 
HCFC  market  in  the  baseline  year(s). 
Such  a  system  would  provide  certainty 
in  how  the  allowances  would  be 
allocated. 

Depending  on  the  baseline  year(s), 
another  possible  option  would  be  to 
allocate  some  portion  of  the  remaining 
percentage  (in  our  example  some 
portion  of  the  18  percent)  to  those 
companies  whose  historic  HCFC  activity 
is  not  well  represented  by  the  baseline 
year(s),  such  as  new  companies  that 
may  have  entered  the  HOC  market  after 
the  baseline  year(s). 
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E.  Transfers  of  Class  H  Allowances 

In  establishing  the  regulatory 
allowance  program  for  class  I  controlled 
substances,  EPA  included  provisions 
that  permitted  the  transfer  of 
allowances.  The  provisions  for  trades 
and  transfers  of  class  I  allowances  are  in 
§  82.9,  §  82.10,  §  82.11  and  §  82.12  of  the 
final  rule  published  in  the  Federal 
Register  on  May  10, 1995  (60  FR  24970). 
Today's  notice  describes  the  many 
different  types  of  transfers  permitted  for 
class  I  allowances,  as  well  as  other 
variations.  EPA  is  seeking  comment  on 
how  these  variations  and  options  could 
apply  to  the  transfer  of  class  11 
allowances. 

Under  the  current  class  I  regulatory 
program,  EPA  is  required  to  process  the 
transfer  of  allowances  within  three 
working  days  from  when  EPA  receives 
the  request  for  an  inter-pollutant  or 
inter-company  trade.  Companies  fax  the 
request  for  a  trade  to  EPA  and  within 
three  working  days  EPA  faxes  a  reply 
showing  the  new  balance  of 
unexpended  allowances  (See  40  CFR 
82.12(a)(1),  (b)(4)). 

1.  Transfers  Within  Groups  of  Class  II 
Substances 

To  facilitate  transfers  among  class  11 
substances,  EPA  is  permitted,  under 
Section  607(b)(3)  of  the  Act,  to  establish 
groups  of  class  11  substances.  Under 
such  a  firamework,  inter-pollutant 
transfers  of  allowances  would  be  limited 
to  chemicals  within  an  assigned  group. 
Class  I  controlled  substances  are  listed 
in  the  Act  in  groups,  and  inter-pollutant 
transfers  of  class  I  allowances  are 
restricted  to  the  specific  groups.  For 
example,  CFC-11  and  CFC-114  are 
listed  in  the  Act  as  being  in  class  I, 
Group  I  and  all  the  halons  are  listed  in 
class  I,  Group  II.  Inter-pollutant 
transfers  of  ^lowances  can  occur  among 
CFCs  in  Group  I  and  among  halons  in 
Group  n,  but  transfers  of  allowances 
cannot  occur  between  the  two  groups. 
One  option  for  class  II  substances  might 
be  to  establish  class  II  groups  based  on 
each  chemical's  ODP.  Another  option 
might  be  to  establish  class  II  groups 
based  on  the  U.S.  phaseout  dates  for 
class  n  substances.  EPA  requests 
comment  on  the  concept  of  grouping 
class  n  substances  and  the  possible 
groupings  themselves. 

2.  Inter-Pollutant  Transfers 

Section  607(b)  of  the  Act  states  that 
inter-pollutant  transfers  shall  be 
pennitted.  An  inter-pollutant  transfer  is 
the  transfer  of  an  allowance  of  one 
substance  to  an  allowance  of  another 
substance  on  an  ODP-weighted  basis.  As 
an  example,  imder  the  class  I  system,  a 


company  would  transfer  allowances  for 
CFC-12  to  allowances  for  CFC-115, 
taking  into  accoimt  ODP  differences 
between  the  two  chemicals.  If  a 
company  wanted  to  transfer  1000 
kilograms  of  their  CFC-12  production 
allowances  to  CFC-115  production 
allowances,  paperwork  would  be 
submitted  with  the  following 
calculation:  the  1000  kilograms  of  CFG- 
12  allowances  are  multiplied  by  the 
ODP  of  CFC-12  (1.0)  and  then  divided 
by  the  ODP  of  CFC-115  (0.6),  yielding 
1667  kilograms  of  new  CFC-115 
production  allowances.  Inter-pollutant 
transfers  are  sometimes  called  intra- 
company  trades  because  a  company 
might  shift  allowances  internally  from 
one  substance  to  another  to  react  to 
shifts  in  demand.  Inter-pollutant 
transfers  of  allowances  were  fairly 
common  for  class  I  controlled 
substances.  There  were  more  than  40 
inter-pollutant  transfers  for  class  I 
substances  each  year  from  1992  through 
1995. 

For  class  II  substances,  an  example  of 
an  inter-pollutant  transfer  would  be  a 
transfer  of  10,000  kilograms  of  HCFC- 
142b  allowances  to  HCFC-14lb 
allowances,  which  would  result  in  5,909 
kilograms  of  HCFC-14lb  allowances 
because  of  the  adjustment  for  the  ODPs 
of  the  two  chemicals  (which  does  not 
take  into  account  the  required  offset  for 
transfers  as  discussed  in  n.E.7  of  this 
notice).  If  the  class  11  allowance  system 
were  to  distribute  allowances  on  an 
ODP-weighted  basis,  however,  there 
would  be  no  need  to  include  provisions 
for  inter-pollutant  transfers. 

3.  Inter-Company  Transfers 

Another  example  of  trades  of  class  II 
allowances  that  EPA  must  permit  xmder 
Section  607(c)  of  the  Act  are  inter- 
company transfers.  Inter-company 
transfers  are  trades  of  allowances,  for 
the  same  substance,  from  one  company 
to  another  company.  Under  such  a 
system,  Company  A  would  simply 
transfer  its  allowances  of  a  class  U 
substance  to  Company  B  who  wishes  to 
have  more  allowances  of  that  particular 
class  n  substance. 

4.  Inter-Pollutant  Transfers  Combined 
With  Inter-Company  Transfers 

Both  inter-company  and  inter- 
pollutant  transfers  could  be  combined 
in  the  same  transaction  for  class  I 
controlled  substances,  and  EPA  is 
considering  allowing  the  same 
combined  system  for  class  11  substances. 
.As  an  example  of  how  this  worked 
under  the  class  I  system,  Company  A 
would  trade  35,000  kilograms  of  CFC- 
11  allowances  to  Company  B  who 


needed  allowances  to  produce  CFC-115. 
In  the  information  submitted  to  EPA, 
the  two  companies  would  agree  that 
Company  A  would  deduct  35,000 
allowances  for  CFC-1 1  from  its  balance 
and  Company  B  would  receive  58,333 
kilograms  of  CFC-115,  due  to  the  ODP 
difference  between  the  two  chemicals. 
(An  additional  one  percent  offset  would 
also  be  required  in  this  calculation  as 
discussed  in  II.E.7). 

Under  this  combined  system  for  class 
n  substances,  a  company  that  wishes, 
say,  to  increase  its  production  of  HCFC- 
141b  before  the  2003  phaseout  coiUd  (1) 
re-distribute  its  own  allowances  that 
have  been  allocated  for  another  class  II 
substance  to  HCFC-14lb  (an  intra- 
company/inter-poUutant  transfer);  (2) 
purchase  more  HCFC-141b  allowances 
from  another  company  (an  inter- 
company transfer);  or  (3)  purchase  more 
allowances  from  another  company  of  a 
substance  other  than  HCFC-14lb  (an 
inter-company/inter-poUutant  transfer). 
Any  inter-pollutant  transfer  would 
accoimt  for  differences  in  ODP. 

5.  Transfers  of  Current- Year  Allowances 

EPA  is  considering  approaches  for 
permitting  transfers  of  current-year 
allowances  for  class  11  controlled 
substances.  A  transfer  of  ciirrent-year 
allowances  means  the  allowances  being 
traded  can  only  be  expended  for 
production  or  import  in  that  specific 
control  period,  or  calendar  year. 
Transfers  of  current-year  allowances  do 
not  change  the  quantity  of  actual 
baseline  allowances  assigned  to  a 
company.  A  trade  of  current-year 
allowances  is  a  one-time  trade,  only 
reflected  in  a  company's  balance  of 
allowances  for  that  control  period  in 
which  the  trade  occiurs.  Trades  of 
current-year  allowances  were  permitted 
in  the  class  I  regulatory  program.  From 
1992  to  1995,  many  companies  took 
advantage  of  the  opportunity  to  trade 
current-year  allowances  for  class  I 
controlled  substances.  As  an  example,  a 
company  might  make  an  inter-pollutant 
trade  from  their  unexpended  CFC-1 1 
allowances  to  their  CFC-114  allowances 
in  order  to  respond  to  greater  market 
demand  for  CFC-114  in  that  particular 
year.  Another  example  would  be 
Company  A  piurhasing  allowances  from 
Company  B,  because  Company  A  wants 
to  import  CFC-1 13  sometime  during 
that  control  period.  EPA  seeks  comment 
on  current-year  allowance  transfers. 

6.  Permanent  Transfers  of  Baseline 
Allowances 

EPA  is  considering  the  merits  of 
permitting  transfers  of  baseline 
allowances  for  class  n  substances.  A 
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transfer  of  baseline  allowances  is  a 
permanent  shift  of  some  quantity  of  a 
company's  baseline  allowances  to 
another  company.  The  permanent 
nature  of  the  transfer  of  baseline 
allowances  makes  the  trade  different 
from  the  transfer  of  current-year 
allowances.  For  example.  Company  A 
could  have  produced  1.000  kilograms  of 
HCFC-22  in  the  baseline  year(s),  and 
would  therefore  receive  either  1 ,000 
baseline  allowances  (for  the  kilogram- 
based  system)  or  55  ODP-weighted 
baseline  allowances  (for  the  ODP- 
weighted  system).  Company  A  could  in 
turn  permanently  trade  away  these 
baseline  allowances  to  Company  B.  In 
all  subsequent  years,  Company  A's 
quantity  of  baseline  allowances  would 
permanently  be  reduced,  while 
Company  B's  quantity  of  baseline 
allowances  would  permanently  be 
increased. 

To  implement  the  current  U.S. 
phaseout  schedule  for  class  11  controlled 
substances,  it  may  not  be  possible  to 
allow  permanent  transfers  of  baseline 
allowances  if  the  type  of  allowance 
chosen  is  an  ODP-weighted  unit,  as 
described  in  part  II.A.2.b  of  this  notice. 
Under  the  U.S.  phaseout  schedule  for 
class  n  substances,  the  consumption  of 
chemicals  with  the  highest  ODP  is 
eliminated  first.  To  efficiently  eliminate 
the  consumption  of  a  specific  chemical, 
such  as  HCFC-14lb,  under  a  possible 
program  using  ODP-weighted 
allowances,  a  company  would  no  longer 
receive,  in  2003.  the  portion  of  its 
allowances  attributable  to  its  historic 
consumption  of  HCFC-141b.  Under  this 
scenario,  a  company  would  not  be  able 
to  make  a  permanent  trade  of  a  quantity 
of  ODP-weighted  allowances  because 
the  permanent  transfer  of  ODP-weighted 
allowances  would  not  be  linked  to  a 
specific  chemical,  unless  there  were 
groupings  of  HCFCs  according  to  their 
phaseout  dates  or  imless  historical 
consumption  would  determine 
deduction  of  allowances  at  a  particular 
phaseout.  Alternatively,  regardless  of 
whether  or  not  baseline  trades  with 
ODP-weighted  units  are  made,  the 
historic  baseline  ODP-weighted  amoimt 
for  a  given  chemical  could  be  deducted 
in  the  relevant  phaseout  year  (e.g.  2003 
for  HCFC-141b).  EPA  seeks  comment  on 
the  merits  of  baseline  trades  in  general, 
and  on  the  compatibility  of  baseline 
trades  with  kilogram-based  allowances 
versus  ODP-weighted  allowances. 

7.  International  Trades  of  Current- Year 
Allowances 

Under  the  Protocol,  int^national 
trades  are  recognized  as  a  part  of  a 
process  called  "industrial 


rationalization."  In  Article  1  of  the 
Protocol,  industrial  rationalization  is 
defined  as  "the  transfer  of  all  or  a 
portion  of  the  calculated  level  of 
production  of  one  Party  to  another,  for 
the  purpose  of  achieving  economic 
efficiencies  or  responding  to  anticipated 
shortfalls  in  supply  as  a  result  of  plant 
closures."  International  trades  of 
production  are  permitted  under  the 
Protocol  so  companies  can  consolidate 
the  manufacturing  of  a  chemical  in 
order  to  be  able  to  achieve  economies  of 
scale  as  demand  shrinks. 

The  Protocol  includes  the  following 
language  in  Article  2.  paragraph  5  bis: 
"Any  Party  not  operating  imder 
paragraph  1  of  Article  5  may.  for  one  or 
more  control  periods,  transfer  to  another 
such  Party  any  portion  of  its  calculated 
level  of  consumption  set  out  in  Article 
2F  [pertaining  to  HCFCs],  provided  that 
the  calculated  level  of  consimiption  of 
controlled  substances  in  Group  I  of 
Annex  A  (CFCsj  of  the  Party  transferring 
the  portion  of  its  calculated  level  of 
consumption  did  not  exceed  0.25 
kilograms  per  capita  in  1989  and  that 
the  total  combined  calculated  levels  of 
consiunption  of  the  Parties  concerned 
do  not  exceed  the  consumption  limits 
set  out  in  Article  2F.  Such  transfer  of 
consumption  shall  be  notified  to  the 
Secretariat  by  each  of  the  Parties 
concerned,  stating  the  terms  of  such 
transfer  and  the  period  for  which  it  is 
to  apply." 

International  trades  of  production 
allowances  are  permitted  under  EPA's 
cxurent  regulations  for  class  I  controlled 
substances  (40  CFR  82.9(c)).  The 
procedures  for  international  trades 
involve  more  review  than  the 
procedures  for  inter-pollutant  and  inter- 
company trades. 

For  class  II  substances,  the 
implementation  challenge  of  paragraph 
5  bis  of  Article  2  in  the  Protocol  is  that 
"consiunption"  is  a  formula  (production 
+  imports  -  exports).  Piu-suant  to  a 
decision  by  the  Parties,  the  Protocol 
language  in  paragraph  5  bis  of  Article  2 
clearly  restricts  the  U.S.  from  trading 
away  HCFC  consumption  to  another 
Party.  The  U.S.  per  capita  consumption 
of  CFCs  in  1989  was  1.28  kilograms, 
well  above  the  0.25  kilogram  per  capita 
limit  for  transferring  HCFC 
consumption.  However,  the  Protocol 
language  allows  the  U.S.  to  potentially 
receive  a  transfer  of  HCFC  consumption 
from  another  Party.  Only  two  non- 
Article  5  Parties,  Norway  and  Poland, 
had  a  per  capita  consumption  of  CFCs 
in  1989  less  than  0.25  kilograms.  Thus, 
these  are  the  only  non- Article  5  Parties 
trom  whom  the  U.S.  could  potentially 
receive  a  transfer  of  HCFC  consumption. 


We  must  therefore  consider  the 
likelihood  of  such  international  trades, 
and  whether  or  not  the  establishment  of 
provisions  for  class  II  international 
trades  is  warranted. 

If  EPA  were  to  create  provisions  for 
class  n  international  transfers,  the 
options  for  such  trades  would  be 
intimately  linked  to  the  type  of 
allowance  chosen  for  the  final  program, 
as  discussed  in  part  II. A.  1  of  this  notice. 
If  EPA  were  to  choose  a  program  with 
both  production  and  consumption 
allowances  (as  in  the  class  I  system),  it 
would  be  easier  to  limit  international 
trades  to  just  production  by  following 
the  model  already  established  for  class 
I  substances.  If.  on  the  other  hand.  EPA 
were  to  choose  a  program  with  class  n 
allowances  (which  could  apply  to 
production,  imports  and  exports),  EPA 
would  have  to  ensure  that  such 
allowances  are  used  for  production  only 
and  not  for  import. 

Alternatively,  EPA  may  choose  to 
establish  a  special  type  of  allowance  to 
represent  production  rights  received 
from  an  international  trade.  EPA  seeks 
comment  on  allowing  international 
trades  of  HCFC  allowances  and  how 
they  should  be  administered. 

8.  Offset  for  a  Transfer  of  Allowances 

The  final  aspect  of  trades  of  class  II 
allowances  considered  in  today's  notice 
is  the  manner  of  achieving  greater  total 
reductions  than  would  occur  in  the 
absence  of  a  trade,  as  required  in 
Section  607(a)  of  the  Act.  EPA  believes 
that  the  offset  required  by  Section  607 
of  the  Act  is  only  for  inter-pollutant  and 
inter-company  transfers.  In  the 
allowance  program  for  class  I 
substances,  an  offset  was  not  included 
in  international  trades. 

Section  607(a)  states  that, 
"transactions  under  the  authority  of  this 
section  will  result  in  greater  total 
reductions  in  the  production  in  each 
year  of  class  I  and  class  n  substances 
than  would  occur  in  that  year  in  the 
absence  of  such  transactions."  For  the 
class  I  allowance  program.  EPA  adopted 
a  one  percent  offset,  deducted  from  the 
transferor's  allowance  balance,  for  all 
inter-pollutant  trades  and  all  inter- 
company trades  (40  CFR 
82.12(a)(l)(i)(H).82.12(b)(4)(i)(F)). 
However,  for  inter-pollutant  trades 
combined  vrith  inter-company  trades, 
only  one  offset  is  applied  to  the  transfer 
of  allowances.  For  class  II  controlled 
substances,  EPA  is  considering  re- 
examining the  quantity  of  offset 
assessed  in  a  transfer  of  allowances. 
Because  the  class  II  substances  are  less 
ozone-depleting  than  class  I  substances, 
EPA  may  consider  a  smaller  offset  for 
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trades  of  HCFC  allowances.  EPA 
requests  comment  on  the  degree  of 
offset  to  apply  to  domestic  trades  of 
class  n  substances. 

F.  Conditions  Under  Which  a  Control 
System  Would  Become  Effective 

As  mentioned  in  the  background 
section  of  this  notice  (part  LB),  EPA  is 
mandated  under  the  Act  to  promulgate 
regulations  by  December  31, 1999,  to 
administer  the  phaseout  of  class  n 
controlled  substances.  By  this  time,  EPA 
intends  to  have  in  place  an  allowance 
system  based  on  the  options,  or  some 
slight  variation  thereof,  discussed 
throughout  this  notice.  However,  EPA  is 
considering  an  approach,  whereby  the 
allowance  system  would  not  go  into 
effect  unless  a  certain  percentage  of  the 
U.S.  cap  for  class  U  controlled 
substances  were  to  be  reached  or 
exceeded. 

It  is  possible  that  U.S.  HCFC 
consumption  levels  will  remain  within 
a  safe  buffer  of  the  ciurent  cap  as  agreed 
to  under  the  Protocol,  and  thus  never 
activate  the  allowance  system.  In  2003, 
under  the  U.S.  accelerated  phaseout  for 
individual  class  n  substances,  HCFC- 
141b  will  be  phased  out.  An  allowance 
allocation  system  may  not  be  necessary 
to  phase  out  HCFC-141b.  In  2004, 
however,  at  which  time  the  U.S.  is 
required  under  the  Protocol  to  reduce  its 
ciurent  HCFC  consumption  cap  by  35 
percent,  an  allowance  system  will  likely 
be  necessary  to  ensure  U.S.  compliance 
with  the  Protocol.  Consequently,  EPA 
should  select  a  default  date  before  2004 
when  the  allowance  allocation  system 
would  become  effiective,  in  the  event 
that  the  allowance  system  is  not  in  place 
before  that  de&ult  date.  EPA  is  seeking 
comments  on  the  most  appropriate 
timing  of  a  defaidt  date  for  the  system 
to  become  effective. 

The  rationale  for  an  approach  that 
would  condition  the  onset  of  an 
allowance  system  upon  reaching  an 
established  percentage  of  the  U.  S.  cap 
set  by  the  Montreal  Protocol  would  be 
to  avoid  prematiue  government 
intervention  in  the  HCFC  industry. 
Therefore,  the  threshold  must  be  set  at 
a  level  where  the  implementation  of 
EPA's  allowance  system  would  be 
deemed  necessary  to  ensure  that  the 
U.S.  complies  with  its  cap  for  class  II 
substances.  Furthermore,  having  the 
allowance  system  in  place  with  a  set 
threshold  for  implementation  will 
provide  the  regulated  community  with  a 
relatively  predictable  regulatory 
structure. 

EPA  is  considering,  and  seeking 
comment  on,  the  appropriateness  of 
sudi  an  approach,  the  percentage  of  the 


U.S.  cap  for  class  n  controlled 
substances  that  would  trigger  the  onset 
of  the  allowance  system,  the  time  span 
and  type  of  data  used  to  calculate 
whether  or  not  the  percentage  has  been 
reached  or  exceeded,  and  the  amount  of 
time  deemed  appropriate  for 
implementation  of  EPA's  allowance 
system  once  the  threshold  has  been 
reached  or  exceeded. 

EPA  is  considering  a  range  of 
percentage  options  ti^at  would  trigger 
the  onset  of  the  allowance  system.  A 
low  percentage  would  possibly  mean 
that  EPA's  implementation  of  its 
allowance  system  occurs  with  a 
relatively  long  lag  time  (e.g.,  more  than 
one  year),  whereas  a  higher  percentage 
may  require  swift  implementation  (e.g., 
within  one  year  or  less).  EPA  is 
concerned  that  a  percentage  threshold 
set  too  high  coidd  threaten  U.S. 
compliance  with  its  cap  for  class  II 
controlled  substances,  given  the  delays 
inherent  in  data  collection  and  the  need 
for  some  transition  time  between 
reaching  the  percentage  and 
implementing  the  allowance  system. 

The  trends  that  the  data  on  class  n 
consumption  (discussed  below)  reveal, 
combined  with  the  percentage 
threshold,  may  also  influence  the  speed 
with  which  EPA  implements  its 
allowance  system.  For  example,  if  class 
n  reporting  data  reveal  that  die 
threshold  has  been,  or  will  be, 
surpassed  by  an  amount  considered 
"too  close"  to  the  cap,  then  EPA  may 
implement  its  allowance  system  within 
a  shorter  time  frame;  likewise,  if  the 
threshold  were  siupassed  by  an  amount 
considered  to  be  within  a  secure  buffer 
of  the  cap,  EPA  could  implement  its 
allowance  system  with  a  longer  delay. 

EPA  must  decide  on  the  time  span 
and  type  of  class  II  data  used  to 
determine  U.S.  class  II  consumption 
levels  relative  to  the  selected 
percentage.  EPA  currently  receives 
quarterly  data  on  production, 
importation  and  exportation  of  class  II 
substances  as  required  under  Section 
603  of  the  Act.  In  order  to  assess 
meaningful  trends  and  levels  of  class  II 
consiunption  relative  to  the  selected 
percentage,  EPA  is  considering,  and 
seeking  comment  on,  a  variety  of  ways 
of  using  this  quarterly  data  for  that 
purpose. 

Under  the  Protocol  and  the  Act, 
compliance  for  class  II  substances  (i.e., 
consumption  relative  to  the  cap)  is 
measured  against  the  calendar  year. 
Therefore,  aggregating  four  quarters  of 
quarterly  data  (an  annual  sum)  serves  as 
a  convenient  method  to  determine  class 
n  consumption  levels  relative  to  the 
cap,  and  thus  the  selected  criteria  for 


initiating  the  allowance  system.  This 
would  represent  one  possible  option  for 
calculating  class  II  consumption  levels 
relative  to  the  selected  criteria.  Another 
option  would  be  to  use  a  rolling  siun  in 
determining  compliance  with  an 
established  threshold,  based  on 
submitted  data  for  four  or  possibly  more 
consecutive  quarters,  which  could 
include  quarters  from  two  calender 
years.  The  rationale  for  using  four  or 
more  consecutive  quarters  is  to  avoid 
seasonality  effects,  or  trend  biases, 
which  in(tividual  quarterly  data  coidd 
bring.  If  a  niunber  other  than  four 
quarters  were  used,  the  appropriate 
weighting  would  have  to  be  given  to 
each  quarter  so  that  their  sum  would  be 
the  equivalent  of  a  12-month  period.  If 
five  consecutive  quarters  were  used,  for 
example,  each  quarter  would  be  scaled 
to  represent  one  fifth  of  the  12-month 
period. 

m.  Other  Regulatory  Options  for 
Controlling  HCFCs 

To  ensure  that  the  U.S.  adheres  to  its 
phaseout  schedule  for  class  II  controlled 
substances,  EPA  has  options  of 
pursuing,  if  necessary,  otho-  means  to 
contribute  to  the  control  HCFC  of 
consumption  of  class  II  substances.  The 
discussion  below  pertains  to  current 
labeling  program,  SNAP  program  and 
the  non-essential  products  ban,  and 
potential  amendments  to  those 
regiUations.  These  options  address  the 
use  of  HCFCs  rather  than  their 
production,  import  and  export,  which 
an  allowance  system  would  directly 
control.  EPA  is  seeking  comment  on 
using  any  of  these  options  discussed 
below  in  controlling  HCFC 
consumption,  either  in  combination 
with  an  allowance  system,  each  other, 
or  on  its  own. 

A.  Labeling 

As  an  additional  means  of 
discouraging  use  of  class  n  substances, 
so  as  to  ensure  that  the  U.S.  does  not 
exceed  its  cap  for  class  II  substances 
under  the  Protocol,  EPA  is  considering 
and  seeking  comment  on  the  required 
use  of  labels  on  products  contaiiung  or 
manu£actiu«d  with  class  II  substances. 
According  to  Section  611  of  the  Act, 
such  labels  would  read  as  follows: 
" Warning:  Contains/manufactured  with 
[insert  name  of  substance],  a  substance 
which  harms  public  health  and 
environment  by  destroying  ozone  in  the 
upper  atmosphere." 

According  to  Section  611(c)  of  the 
Act,  "After  30  months  after  the 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990,  and  before 
January  1,  2015,  no  product  containing 
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a  class  n  substance  shall  be  introduced 
into  interstate  commerce  unless  it  bears 
the  label  (referred  to  above]  if  the 
Administrator  determines,  after  notice 
and  opportunity  for  public  comment, 
that  there  are  substitute  products  or 
manufacturing  processes  (A)  that  do  not 
rely  on  the  use  of  such  class  II 
substance,  (B)  that  reduce  the  overall 
risk  to  human  health  and  the 
environment,  and  (C)  that  are  ciirrently 
or  potentially  available."  Section  611(d) 
of  the  Act  contains  the  same 
requirements  for  products  manufactxired 
with  class  II  substances.  Beginning 
January  1,  2015,  all  products  containing 
or  manufactiued  with  a  class  II 
substance  must  bear  the  specified  label 
regardless  of  whether  the  Administrator 
has  made  a  determination  regarding  the 
availability  of  substitutes  (§§  611(c)(2) 
and  611(e)(5)).  Therefore,  the  issue  upon 
which  H'A  is  requesting  comment  is 
whether  EPA  should,  prior  to  January  1, 
2015,  require  labels  on  certain  products 
containing  or  manufactured  with  class  11 
substances. 

B.  SNAP  Approval  and  Restrictions 

Section  612  of  the  Act  requires  EPA 
to  promulgate  rules  making  it  unlawful 
to  replace  any  class  I  or  class  II 
substance  with  any  substitute  substance 
that  may  present  adverse  effects  to 
human  health  or  the  environment, 
where  EPA  has  identified  an  alternative 
to  such  replacement  that  "(1)  reduces 
the  overall  risk  to  human  health  and  the 
environment;  and  (2)  is  ciirrently  or 
potentially  available."  In  accordance 
with  Section  612  of  the  Act,  and  vmder 
the  Significant  New  Alternatives  Policy 
(SNAP)  program,  EPA  publishes  lists  of 
acceptable  and  unacceptable  substitutes 
for  class  I  and  class  11  substances.  In 
some  SNAP  sector  end-uses,  class  11 
substances  have  been  listed  as 
acceptable  substitutes.  Class  II 
substances  are  viewed  by  the  Agency  as 
transition  chemicals  that  facilitate  the 
transition  out  of  more  harmful  class  I 
chemicals.  Since  1994,  availability  of 
zero-ODP  alternatives  has  increased  in  a 
number  of  end-uses.  It  is  therefore 
possible  that  existing  SNAP 
determinations  allowing  HCFC  end-uses 
could  be  revised  to  make  them 
unacceptable  for  use.  This  could  happen 
through  three  mechanisms. 

First,  EPA  could  receive  a  petition 
from  a  company  to  add  a  substance  to 
or  delete  a  substance  from  the  SNAP  list 
of  acceptable  and  unacceptable 
alternatives  (See  Section  612(d)). 
Second,  EPA  could  receive  notification 
from  a  company  before  introduction  of 
a  substitute  into  interstate  commerce  for 
significant  new  use  as  an  alternative  to 


a  class  n  substance  (See  Section  612(e)). 
Finally,  EPA  can  initiate  changes  to  the 
SNAP  determinations  independent  of 
any  petitions  or  notifications  received. 
Such  changes  could  be  based  on  new 
data  either  on  additional  substitutes  or 
on  characteristics  of  substitutes 
previously  reviewed. 

EPA  solicits  comments  on  the 
possibility  of  controlling  HCTCs  through 
SNAP  determinations. 

C.  Nonessential  Product  Ban  under 
Section  610 

Section  610(d)  of  the  Act  prohibits  the 
sale,  distribution,  or  offer  for  sale  or 
distribution  in  interstate  commerce,  of 
certain  nonessential  products  that 
contain  or  are  made  with  class  II 
substances.  EPA  is  authorized  to  grant 
exceptions  to  the  ban  under  certain 
conditions.  Since  the  issuance  of  the 
final  rule  providing  exemptions  from 
the  statutory  Class  II  nonessential 
products  bail,  EPA  has  received 
information,  including  information  on 
new  substitutes  for  making  certain 
products,  indicating  that  it  may  be 
necessary  to  reconsider  the  continued 
appropriateness  of  those  exemptions. 
The  Agency  also  is  aware  that  since  the 
issuance  of  that  initial  final  rulemaking, 
there  has  been  further  substitution  away 
from  ozone-depleting  substances  in 
aerosols  and  pressurized  dispensers. 
EPA  is  currently  reviewing  information 
concerning  the  aerosol  products  and 
pressurized  dispensers  that  were  given 
exemptions  in  the  December  1993 
rulemaking.  In  particular,  the  Agency  is 
evaluating  whether  there  are 
technologically  available  substitutes  for 
•  the  HCFCs  used  in  these  products. 
When  EPA  completes  its  evaluation  of 
the  existing  exemptions  for  HCFCs,  if 
appropriate,  the  Agency  will  issue  a 
notice  of  proposed  rulemaking. 
Potentially  removing  some  of  these 
products  from  the  current  exemptions  to 
the  nonessential  product  ban  could 
provide  some  further  assurance  that  the 
U.S.  would  not  exceed  its  cap  for  class 
n  substances  under  the  Protocol. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  (E.O.)  12866 
(58  FR  51735,  October  4, 1993),  the 
Agency  must  determine  whether  this 
r^gidatory  action  is  "significant"  and 
therefore  subject  to  Office  of 
Management  and  Budget  (0MB)  review 
and  the  requirements  of  the  Executive 
Order.  The  E.O.  defines  "significant 
regulatory  action"  as  any  regulatory 
action  (including  an  advanced  notice  of 
proposed  rulemaking)  that  is  likely  to 
result  in  a  rule  that  may: 


(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  tiie 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
conmiunities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  0MB  and 
EPA  that  this  action  is  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
subject  to  OMB  review  imder  the 
Executive  Order.  This  notice  was 
reviewed  by  OMB  and  changes 
recommended  by  OMB  have  been  made 
and  documented  for  the  public  record. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jmisdictions. 

EPA  determined  that  the  members  of 
the  regulated  community  that  may  be 
directly  affected  by  this  rulemaking  are 
generally  not  small  businesses.  Small 
governments  and  small  not-for-profit 
organizations  would  not  be  subject  to 
the  options  in  today's  notice.  The 
options  discussed  in  today's  notice  are 
directed  to  large,  multinational 
corporations  that  either  produce, 
import,  export,  transform  or  destroy 
ozone-depleting  chemicals  covered  by 
this  notice.  The  options  discussed  in 
this  notice,  therefore,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Applicability  of  Executive  Order 
13045:  Children's  Health  Protection 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
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environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  E.0. 13045  as  applying 
only  to  those  regiilatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  imder  section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  notice  is 


not  subject  to  E.0. 13045  because  it 
presents  options  to  implement  a 
previously  promulgated  health  or  safety- 
based  Federal  standard,  which  in  this 
case  would  be  the  accelerated  phaseout 
schedule  for  HCFCs  (58  FR  65018). 

D.  National  Technology  Transfer  and 
Advancement  Act 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995 
(NTTAA),  §  12(d),  Pub.  L.  104-113, 
requires  federal  agencies  and 
departments  to  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies, 
using  such  technical  standards  as  a 


means  to  carry  out  policy  objectives  or 
activities  determined  by  the  agencies 
and  departments.  If  use  of  such 
technical  standards  is  inconsistent  with 
applicable  law  or  otherwise  impractical, 
a  federal  agency  or  department  may 
elect  to  use  technical  standards  that  are 
not  developed  or  adopted  by  voluntary 
consensus  standards  bodies  if  the  head 
of  the  agency  or  department  transmits  to 
the  Office  of  Management  and  Budget 
an  explanation  of  the  reasons  for  using 
such  standards. 

This  advance  notice  does  not  mandate 
the  use  of  any  technical  standards; 
accordingly,  the  NTTAA  does  not  apply 
to  this  advance  notice. 


Annex  A:  Ozone  Depletion  Potentials  for  Class  II  Substances  as  Currently  Listed  under  the  Montreal 

Protocol* 

Dichlorofluoromethane  (HCFC-21) ..„ o.04 

Monochlorodifluoromethane  (HCFC-22)  „ 0.055 

Monochlorofluoromethane  (HCFC-31) „ „ ^.........^ 0.02 

Tetrachlorofluoroethane  (HCFC-121) 0.01-0.04 

Trichlorodifluoroethane  (HCFC-122) .-. 0.02-0.08 

Dichlorotrifluoroethane  (HCFC-123)  !!.."!!!!."!."!!!!!!!!!!!  o!o2 

Monochlorotetrafluoroethane  (HCFC-124) 0.022 

Trichlorofluoroethane  (HCFC-131)  0.007-0.05 

Dichlorodifluoroethane  (HCFC-132b)  „ „ „ „„ „ [reserved] 

Monochlorotrifluoroethane  (HCFC-133a) ., , _ 0.02-0.06 

Dichlorofluoroethane  (HCFC-141b)  ..!....".!"..!."!."!!!  o!ll 

Monochlorodifluoroethane  (HCFC-142b) ; 0.065 

Hexachlorofluoropropane  (HCFC-221}  0.015-0.07 

Pentachlorodifluoropropane  (HCFC-222) „ 0.01-0.09 

Tetrachlorotrifluoropropane  (HCFC-223) „ ^., „ 0.01-0.08 

Trichlorotrifluoropropane  (HCFC-224)  ^ „ 0.01-0.09 

Dichloropentafluoropropane  (HCFC-225ca) „ 0.025 

Dichloropentafluoropropane  (HCFC-225cb) „ „ 0.033 

Monochlorohexafluoropropane  (HCFC-226) ., „ 0.02-0.10 

Pentachlorofluoropropane  (HCFC-231) „ 0.05-0.09 

Tetrachlorodifluoropropane  (HCFC-232) „ 0.008-0.10 

Trichlorotrifluoropropane  (HCFC-233)  „., „ 0.007-0.23 

Dichlorotetrafluoropropane  (HCFC-234) , 0.01-0.28 

Monochloropentafluoropropane  (HCFC-235)  „ „ 0.03-0.52 

Tetrachlorofluoropropane  (HCFC-241) , 0.004-0.09 

Trichlorodifluoropropane  (HCFC-242J „ „.„ „ „„ 0.005-0.13 

Dichlorotrifluoropropane  (HCFC-243)  ..„ 0.007-0.12 

Monochlorotetrafluoropropane  (HCFC-244)  0.009-0.14 

Trichlorofluoropropane  (HCFC-251)  „ .'. 0.001-0.01 

Dichlorodifluoropropane  (HCFC-252) 0.005-0.04 

Monochlorotrifluoropentane  (HCFC-253) _ ; 0.003-0.03 

Dichlorofluoropropane  (HCFC-261) „ .,,.. ., 0.002-0.02 

Monochlorodifluoropropane  (HCFC-262) ..._ „ 0.002-0.02 

Monochlorofluoropropane  (HCFC-271) „ 0.001-0.03 


„    pertains 0---1- rr— 

ODF  of  the  isomer  with  the  highest  ODP,  and  the  lower  value  is  the  estimate  of  the  GDP  of  the  isomer  with  the  lowest  GDP.' 


List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Allowances,  Administration  practice 
and  procediu-e,  Air  pollution  control. 
Chemicals,  Chlorofluorocarbons, 
Exports,  Hydrochlorofluorocarbons, 
Imports,  Montreal  Protocol,  Production, 
Reporting  and  recordkeeping 
requirements,  Stratospheric  ozone  layer. 


Dated:  March  29,  1999. 
Carol  M.  Browner, 
Administrator. 
[FR  Doc.  99-6258  Filed  4-2-99;  8:45  am] 

BILUNG  COOE  6S06-Sfr-P 


LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1635 

Timekeeping  Requirement 

agency:  Legal  Services  Corporation. 
ACTION:  Proposed  nde:  Republication. 

summary:  This  proposed  rule  would 
revise  the  Corporation's  timekeeping 
rule  to  require  recipient  attorneys  and 
paralegals  to  provide  the  date  as  well  as 


16384 


Federal  Register / Vol.  64,  No.  64 /Monday,  April  5,  1999 / Proposed  Rules 


the  time  spent  on  each  case,  matter  or 
supporting  activity.  In  addition,  the  rule 
would  require  that  recipient  part-time 
attorneys  and  paralegals  who  work  part- 
time  for  a  recipient  and  part-time  for  an 
organization  that  engages  in  restricted 
activities  certify  that  they  did  not 
engage  in  any  restricted  activities  during 
any  time  period  for  which  they  were 
compensated  by  the  recipient. 
DATES:  Comments  should  be  received  on 
or  before  June  4, 1999. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel,  Legal  Services  Corporation, 
750  First  St.  NE.,  11th  Floor, 
Washington,  DC  20002-4250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  B.  Glasow,  202-336-8817. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Operations  and  Regulations 
Committee  (Committee)  of  the  Legal 
Services  Corporation's  (LSC)  Board  of 
Directors  (Board)  met  on  September  11, 
1998,  in  Chicago,  Illinois,  to  consider 
proposed  revisions  to  §  1635.3(b)(1)  of 
the  Corporation's  timekeeping  rule.  The 
revisions  were  intended  to  require 
records  that  would  more  clearly 
demonstrate  that  part-time  employees 
do  not  engage  in  restricted  activities 
during  the  time  for  which  they  are 
compensated  by  the  recipient.  A 
proposed  rule  was  published  on  October 
22. 1998  (63  FR  56594),  for  public 
cominent.  The  rule  was  a  response  to 
the  Corporation's  Office  of  Inspector 
General's  (OIG)  Summary  Report  on 
Audits  of  Selected  Grantees  for 
Compliance  with  Selected  Regulations 
(February  1998)  which  foimd  that 
timekeeping  records  coiUd  not 
demonstrate  that  part-time  employees  of 
recipients  do  not  work  on  restricted 
activities  during  any  time  for  which 
they  are  compensated  by  the  recipient 
for  their  services.  In  order  to  address 
this  finding,  the  OIG  recommended 
revising  the  Corporation's  timekeeping 
rule  to  require  that  part-time  attorneys 
and  paralegals  accoimt  for  all  hours 
worked  for  the  recipient  by  date  and 
time  of  day  in  their  timekeeping 
records.  In  subsequent  discussions,  the 
OIG  stated  that  it  would  consider  its 
recommendation  implemented  if  LSC 
placed  such  a  requirement  only  on  part- 
time  attorneys  and  paralegals  who  also 
work  part-time  for  an  organization  that 
engages  in  restricted  activities 
(hereinafter  referred  to  as  "part-time 
attorneys"). 

Accordingly,  the  proposed  rule 
required  part-time  attorneys  to  provide 
the  date  and  exact  time  of  day  for  time 
spent  on  each  case,  matter  or  supporting 


activity.  In  addition,  the  rule  required 
that  the  timekeeping  records  for  such 
attorneys  be  consistent  with  their  time 
and  attendance  records  maintained  by 
the  recipient  for  payroll  piuTposes 
(hereinafter  referred  to  as  "payroll 
records"). 

During  the  September  meeting,  the 
Committee  questioned  whether  a 
certification  requirement  would 
constitute  a  better  alternative  to  the 
timekeeping  proposal  and  requested 
that  the  proposed  rule  include , 
discussion  of  a  certification  alternative 
and  requested  comments  on  both 
proposals  and  any  other  alternatives 
that  might  better  address  the  OIG's 
concerns. 

The  Corporation  received  19 
comments  on  the  rule.  Although  a  few 
comments  expressed  agreement  with 
certain  of  the  proposed  timekeeping 
requirements,  most  comments  opposed 
the  proposal  and  stated  a  preference  for 
the  certification  alternative.  Opposing 
comments  argued  that  the  timekeeping 
proposal  woudd  impose  a  substantial 
administrative  burden  on  recipients, 
without  any  meaningful  remedy  to  the 
problem  identified  by  the  OIG.  They 
also  alleged  that  the  proposal  would 
place  recipients  in  jeopardy  of  being  in 
non-compliance  with  the  Fair  Labor 
Standards  Act  (FLSA). 

The  Committee  met  in  Miami,  Florida 
on  February  21, 1999,  to  consider 
conmients  on  the  rule  and,  for  the 
reasons  set  out  below,  determined  that 
the  certification  alternative  was  the 
better  remedy.  The  Committee  also 
decided  to  retain  the  requirement  that 
all  attorneys  and  paralegals  provide  the 
date  for  each  timekeeping  entry  and 
included  a  definition  of  restricted 
activities.  Finally,  the  Committee 
decided  to  republish  the  nde  for 
comment  as  revised  at  the  Committee 
meeting  because  specific  language  on 
certification  had  not  been  included  in 
the  proposed  rule. 

Analysis  of  Comments 

1.  Exact  Time  of  Day 

The  proposed  rule  required  that 
timekeeping  records  for  part-time 
attorneys  provide  the  exact  time  of  day 
spent  on  each  case,  matter  or  supporting 
activity.  Several  conmients  stated  that 
the  exact  time  of  day  requirement  does 
not  reflect  the  reality  of  time  spent  by 
an  attorney  in  a  law  office.  According  to 
the  comments,  attorneys  rarely  spend 
significant  blocks  of  time  on  a  specific 
task.  Work  is  often  done  on  multiple 
cases  at  the  same  time  and  is  often 
interrupted  by  phone  calls,  clients,  and 
other  staff  needing  advice  or  assistance 


in  a  matter.  In  order  to  keep  time  for 
each  such  occurrence,  an  attorney 
would  be  constantly  taking  time  to  keep 
time.  As  one  comment  pointed  out,  it 
would  be  impossible  "for  most  attorneys 
to  credibly  recreate  the  exact  time  of 
day"  in  which  each  activity  took  place. 
One  comment  pointed  out  that  its 
program  is  already  diverting  significant 
time,  staff  positions  and  funds  to 
timekeeping.  It  now  uses  an  equivalent 
to  6.78%  of  its  LSC  grant  for 
timekeeping,  even  though  its 
timekeeping  system  is  fully 
computerized.  Several  recipients  were 
concerned  that  they  would  need  to  buy 
new  software  and  possibly  hire  new 
staff. 

Comments  also  stated  a  concern  that 
the  additional  timekeeping 
requirements  would  not  provide 
sufficiently  useful  information  to  justify 
their  imposition.  This  is  due  in  part, 
according  to  several  comments,  because 
the  requirement  is  an  attempt  to  prove 
a  negative. 

In  light  of  the  comments  and  with  the 
recommendation  of  the  OIG,  the 
Committee  determined  that  the 
certification  reqiiirement,  which  is 
discussed  below,  would  provide  a  better 
remedy  than  the  timekeeping  proposal. 

2.  Consistency  Requirement 

The  proposed  rule  also  required  that 
timekeeping  records  be  consistent  with 
payroll  records.  Comments  were 
especially  concerned  about  the 
administrative  burden  of  implementing 
the  proposed  rule's  directive  that 
timekeeping  records  be  consistent  with 
the  recipient's  payroll  records 
(consistency  requirement).  On  this 
point,  one  comment  stated  that  it  would 
force  them  "to  combine  two  functions 
that  are  quite  different." 

Based  on  the  comments  received  and 
the  change  in  circimistances  since  the 
original  recommendation  was  made,  the 
Committee  decided  to  take  out  the 
reqiiirement  that  timekeeping  records  be 
consistent  with  time  and  attendance 
records  used  for  payroll  piirposes. 
According  to  the  OIG,  the 
recommendation  to  include  this 
provision  was  made  as  a  result  of  the 
OIG  audits  which  followed  the  1996 
appropriation  act's  implementation  of 
additional  restrictions  and  prohibitions 
on  recipients.  At  that  time,  the 
prohibitions  were  new  and  required 
recipients  to  divest  themselves  from 
ongoing  matters,  and  the  OIG  was 
receiving  more  complaints.  Therefore, 
the  risk  of  non-compliance  was  deemed 
to  be  relatively  high.  Subsequently, 
experience  in  OIG  from  audits  and  a 
significant  reduction  in  complaints 
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suggests  otherwise.  The  current  view  is 
that  the  risk  of  non-compliance  is  not 
high  and,  thus,  the  necessity  for  a 
regulatory  requirement  that  timekeeping 
and  payroll  records  be  consistent  is  no 
longer  deemed  necessary. 

The  Committee's  decision  was  also 
based  on  the  concern  raised  in 
comments  about  the  biuden  the 
consistency  requirement  would  impose 
on  recipients.  Comments  suggested  that 
current  systems  may  not  provide  the 
type  of  determinative  information 
envisioned  in  the  rule,  although  they 
would  provide  some  information  that, 
in  particular  .cases,  would  be  helpful. 
Recognizing  this,  the  Committee 
decided  to  remove  the  requirement  from 
the  rule.  Recipients  should  recognize, 
however,  that  auditors,  in  the  normal 
course  of  auditing,  will  certainly  note 
inconsistencies  in  records.  Thus,  while 
there  would  be  no  requirement  that 
timekeeping  and  payroll  records  be 
consistent,  if  a  clear  inconsistency 
appears,  auditors  will  raise  questions 
and  may  ask  to  review  other  records  or 
otherwise  request  an  explanation  of  the 
inconsistency.  Recipients  should  be 
prepared  to  explain  such 
inconsistencies.  For  example,  if  (as 
described  in  some  of  the  comments)  a 
recipient  allows  an  employee  to  work 
less  than  a  full  day  (determined  from 
the  timekeeping  records)  although  paid 
for  a  full  day  (determined  from  the 
pajrroll  records)  because  the  employee 
had  worked  long  hours  the  previous 
day,  the  timekeeping  records  should 
confirm  that  the  employee  worked  long 
hours  the  previous  day. 

3.  Fair  Labor  Standards  Act 

Many  comments  were  concerned  that 
the  requirement  that  timekeeping 
records  be  consistent  with  payroll 
records  would  place  recipients  in 
jeopardy  of  being  in  violation  of  the  Fair 
Labor  Standards  Act  (FLSA).  Under  the 
FLSA,  exempt  employees,  in  order  to 
maintain  their  status,  must  be  paid  on 
a  salary  rather  than  on  an  hoiuly  basis. 
Comments  were  concerned  that  a 
timekeeping  proposal  that  focuses  on 
time  periods  and  requires  consistency 
between  time  and  payroll  records  would 
threaten  the  exempt  status  of  recipient 
employees. 

For  the  reasons  set  out  below,  the 
Committee  determined  that  it  is 
unlikely  that  recipients  would  be  in 
violation  of  the  FLSA  as  to  their  exempt 
employees  simply  because  they  require 
set  working  hours,  require  their 
employees  to  keep  timekeeping  records 
or  require  that  such  records  be 
consistent  with  payroll  records,  imless 
they  also  dock  their  employees'  pay 


based  on  the  quality  or  quantity  of  their 
work.  See  Hurley  v.  State  of  Oregon,  27 
F.3d  392,  395  (9th  Cir.  1994)(It  is  either 
the  actual  docking  of  pay  or  an  express 
policy  that  pay  for  a  class  of  employees 
would  be  docked  that  violates  the 
FLSA.).  Nothing  in  the  timekeeping 
proposal  is  intended  to  affect  the  pay  of 
recipient  employees.  Rather,  the 
purpose  of  the  requirement  is  to  ensure 
compUance  with  LSC  restrictions.  As 
long  as  recipients  do  not  use  the 
timekeeping  information  to 
inappropriately  dock  the  pay  of  exempt 
employees,  there  should  be  no  violation 
of  the  FLSA. 

The  FLSA,  29  U.S.C.  201,  et  seq.,  sets 
out  Federal  minimum  wage  and 
overtime  requirements  for  public  and 
private  sector  employees.  However, 
employees  employed  in  a  bona  fide 
executive,  administrative,  or 
professional  capacity  are  exempt  from 
these  requirements.  29  U.S.C.  213(a)(1). 
The  United  States  Department  of  Labor 
("DOL")  is  the  Executive  agency 
designated  to  implement  the  FLSA  and 
it  has  issued  regulations  which  define 
whether  an  employee  is  exempt  imder 
section  213(a)(1). 

One  criterion  to  determine  whether  an 
employee  is  exempt  is  whether  the 
employee  is  compensated  on  a  salary 
basis.  29  CFR  541.118.  According  to 
DOL  regulations,  an  employee  will  not 
be  considered  to  be  on  a  salary  basis  if 
the  employee  is  subject  to  a  salary 
reduction  because  of  variations  in 
quantity  or  quality  of  work  performed. 
29  U.S.C.  541.118(a).  Thus,  an  employee 
will  not  be  found  to  be  exempt  if  the 
employee's  pay  is' docked  for  a  pay 
period  for  absences  from  work  for  less 
than  a  day.  §  541.118(a)(2).  ( Although 
this  anti-docking  requirement  was 
recently  revised  for  public  employees,  it 
remains  a  determinate  factor  for  private 
sector  employees.  See  57  FR  37666 
(August  19, 1992).  Failure  to  pay  non- 
exempt  employees  a  fair  hoiu-ly  wage 
and  overtime  subjects  an  employer  to 
financial  sanctions. 

Various  practices  of  employers  have 
been  called  into  question  by  the  courts 
as  violative  of  the  salary  basis  test  and 
there  has  been  disagreement  over  time 
and  among  courts  regarding  certain  of 
these  practices.  However,  certain 
common  practices  of  employers  are 
permissible  because  of  Wage  &  Hour 
opinions  issued  by  EKDL  may  be  reUed 
upon  by  employers.  29  U.S.C.  258. 
Under  the  Portal-to-Portal  Act, 
employers  have  an  absolute  defense 
against  FLSA  actions  if  the  employer's 
actions  are  done  in  good  faith  and  the 
employer  relies  on  an  administrative 
regulation,  order,  ruling,  approval,  or 


interpretation  of  the  Wage  &  Hour 
Administrator,  or  any  administrative 
practice  of  enforcement  policy  of  the 
Administrator  with  respect  to  the  class 
of  employers  to  which  the  employer 
belongs.  Id. 

Existing  Wage  and  Hour  Opinion 
letters  provide  that  the  following 
practices  are  consistent  with  the  "salary 
basis  test." 

An  exempt  employee  can  be  required  to 
work  specific  hours,  fill  out  time  cards  or 
time  sheets  and  to  obtain  permission  before 
taking  time  off  firom  woric.  W.H.  OP.  Ltr.  (Jjily 
1, 1993). 

An  exempt  employee  can  be  paid 
overtime — on  any  basis  the  employer  wishes. 
W.H.  Op.  Ltr.  (April  13, 1967);  W.H.  Op.  Ltr. 
(March  3. 1970;  and  W.H.  Op.  Ltr.  (March  16. 
1984). 

An  exempt  employee  can  be  docked  leave 
by  the  hour,  i.e.,  for  absences  of  less  than  a 
day,  as  long  as  there  are  no  cash  deductions 
from  the  weekly  salary  for  such  absences. 
W.H.  OP.  Ltr.  (April  9. 1993);  W.H.  Op.  Ltr. 
Ouly  17, 1987);  and  W.H.  Op.  LU.  (Marcy  30. 
1994). 

The  Supreme  Court  in  Auer  v. 
Robbins,  117  S.  Ct.  905,  911  (1997),  has 
held  that  the  DOL  Secretary's 
interpretations  of  FLSA  are  controlling, 
unless  clearly  erroneous  or  inconsistent 
with  the  law.  In  Graziano  v.  The  Society 
of  the  New  York  Hospital, '  a  Federal 
Ehstrict  Court  vacated  its  earlier  holding 
in  the  case  based  on  W&H  Opinion 
letters  that  were  brought  to  the  Court's 
attention  in  a  motion  to  reconsider.  The 
Coiut  based  its  order  to  vacate  on  Auer's 
finding  that  E>OL  interpretations  of 
FLSA  are  controlling.  Because  the 
opinion  letters  brought  to  the  Comt's 
attention  were  controlling  decisions  to 
which  the  Court  was  boimd,  the  Court 
vacated  its  earlier  decision  which  was 
inconsistent  with  the  opinions. 

A  few  comments  cited  case  law  that 
suggests  that  requiring  employees  to 
keep  time  is  inconsistent  with  the 
exempt  status  of  an  employee.  Although 
some  courts  have  foimd  that  "rigid 
attendance  and  time  keeping 
requirements  are  not  consistent  with 
salaried  status,"  Serrice  Employees 
International  Union,  Local  102,  v. 
County  of  San  Diego,  784  F.  Supp.  1503, 
1510  (S.D.  Ca.  1992),  die  findings  in 
these  cases  were  not  based  on  that  factor 
alone,  and,  as  noted  above.  Wage  & 
Hour  opinions  approve  of  the  practice. 
See  also  Martin  v.  Malcolm,  949  F.2d 
611  (2d  Cir.  1991). 


'  1997  WL  639026  (S.D.N.Y.  Oct.  15.  1997).  This 
opinion  was  not  reported  in  the  Federal 
Supplement.  It  is  also  cited  as  a  W&H  Opinion  at 
4  Wage  &  Hour  Cas.Zd  (BNA)  2S6.  The  underlying 
opinion  that  was  vacated  was  also  not  reported,  see 
4  Wage  &  Hour  Cas.2d  (BNA)  12. 
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4.  Certification  requirement 

The  certification  requirement  in 
§  1635.3(e)  of  this  proposed  rule  would 
require  part-time  attorneys  or  paralegals 
who  also  work  for  an  organization  that 
engages  in  restricted  activities  to  certify 
on  a  quarterly  basis  that  they  were  not 
compensated  by  the  recipient  for  any 
restricted  activities.  The  Committee 
favors  this  alternative  to  the 
timekeeping  proposal  because  it  does 
not  create  any  undue  administrative 
burden,  is  consistent  with  the 
Corporation's  program  integrity 
certification  requirement,  is  more  likely 
to  achieve  the  intended  goal,  and  would 
not  implicate  the  FLSA. 

Conmients  generally  favored  the 
certification  dtemative  over  the 
timekeeping  proposal.  One  comment 
stated  that  certification  would  act  as  a 
true  deterrent  because  violations  would 
be  subject  to  the  sanctions  under  part 
1640.  Another  recognized  that  "the 
consequences  of  a  false  certification  will 
encourage  honest  and  careful  attention 
by  staff." 

Several  suggestions  and  reservations 
were  expressed  about  certification.  A 
few  comments  expressed  concern  that 
the  certification  requirement  creates  a 
presumption  that  attorneys  have 
violated  the  rules.  This  is  not  the  intent 
of  the  requirement.  The  Corporation  is 
aware  that  program  attorneys  generally 
provide  high  quality  legal  assistance 
and  make  every  effort  to  comply  with 
their  LSC  grant  requirements.  The 
certification  requirement  is  no  different 
than  other  LSC  recordkeeping  or 
certification  requirements.  The 
Corporation  is  required  by  statute  to 
ensure  that  LSC  funds  are  appropriately 
used.  Tools  such  as  records  and 
certifications  must  be  available  to 
Corporation  auditors  to  enable  them  to 
document  that  programs  are  in 
compliance. 

Because  of  the  seriousness  of  the 
sanctions  for  a  false  certification,  one 
comment  encouraged  the  Corporation  to 
include  an  exception  for  de  minimis 
involvement  in  restricted  activities.  The 
Committee  agreed  to  add  de  minimis 
langauge  to  the  certification  requirement 
and  requests  comments  on  the 
exception.  De  minimis  activity  would 
include  actions  related  to  resMcted 
activities  that  fall  short  of  actually 
working  on  a  restricted  activity. 
Examples  include  such  unavoidable 
actions  as  answering  the  phone  and 
establishing  another  time  to  discuss  a 
restricted  case  with  the  caller,  or 
opening  and  screening  mail. 

Another  comment  questioned  the 
necessity  of  the  certification 


requirement  when  recipients  are  already 
subject  to  part  1640  and  the  certification 
requirement  in  part  1610  on  program 
integrity.  The  certification  in  part  1610 
is  required  of  the  program,  not 
individuals.  Certification  by  individual 
attorneys  and  paralegals  would  serve  as 
a  notice  to  such  individuals  of  the 
seriousness  with  which  the  Corporation 
views  the  use  of  recipient  funds  and 
resources  for  involvement  in  restricted 
activities.  It  would  also  help  provide 
docujnentation  to  auditors  necessary  to 
ensure  compliance  by  part-time 
attorneys  and  would  provide 
information  to  the  recipient  for  use  in 
its  annual  part  1610  program  integrity 
certification.  Part  1640  would  not  be 
implicated  unless  an  attorney  made  a 
false  certification  about  involvement  in 
restricted  activities  or  violated  other 
laws  listed  in  part  1640. 

The  proposed  certification  language 
requires  quarterly  certification  on  dates 
established  by  the  Corporation.  This 
language  would  allow  the  Corporation 
to  establish  the  date  for  the  initial 
certification  at  an  appropriate  time  so 
that  subsequent  certification  dates 
would  coincide  with  the  dates  normally 
attributed  to  the  end  of  each  of  a  year's 
quarters.  Certifications  would  be  for  a 
period  of  time  that  has  already  occurred. 
Thus,  the  first  certification  would  most 
likely  occur  approximately  three 
months  after  the  effiective  date  of  the 
final  rule. 

A  false  certification,  depending  on  the 
applicable  law  or  circumstances,  may 
constitute  a  violation  of  civil  or  criminal 
law.  For  LSC  purposes,  a  false 
certification  by  a  recipient  employee 
would  implicate  certain  Federal  laws 
related  to  the  use  of  Federal  funds  that 
are  currently  applicable  to  LSC 
recipients  pursuant  to  45  CFR  part  1640. 
Violations  of  certain  laws  listed  in  part 
1640  carry  severe  sanctions  for  false 
statements  or  claims  to  the  Federal 
government  regarding  the  use  of  Federal 
funds.  See  for  example,  18  U.S.C.  287, 
371, 1001  and  31  U.S.C.  3729;  United 
States  V.  Columbia/HCA  Healthcare 
Corporation.  125  F.3d  899  (5th  Cir. 
1997)  ("false  certifications  of 
compliance  create  liability  under  the 
(False  Claims  Act)  when  certification  is 
a  prerequisite  to  obtaining  a  government 
benefit.");  United  States  vBums,  104 
F.3d  529  (2nd  Cir.  1997)  (falsified  time 
sheets  submitted  for  pay  under 
government-funded  program  found  to  be 
violation  of  18  U.S.C.  1001). 

Under  part  1640,  whether  or  not  a 
recipient  or  an  employee  of  a  recipient 
has  violated  any  of  the  applicable 
Federal  laws  is  determined  by  the 
Federal  court  having  jurisdiction  of  the 


matter.  The  Corporation  does  not 
prosecute  or  make  judgments  imder  the 
applicable  Federal  laws  but  it  has 
authority  to  terminate  funding  imder  the 
conditions  set  out  in  §  1640.4.  In 
addition,  the  Corporation's  Inspector 
General  has  statutory  authority  to  refer 
imlawful  activity  to  the  proper 
authorities.  Several  of  the  laws  included 
in  part  1640  prohibit  making  false 
claims  to  the  government  regarding  the 
use  of  Federal  funds.  LSC  funds  are 
Federal  funds  for  the  purposes  of  the 
laws  included  in  part  1640.  Thus,  a  false 
certification  regarding  activities  for 
which  the  applicable  employee  is 
compensated  by  the  recipient,  in  certain 
circumstances,  may  put  the  employee  at 
risk  of  prosecution  for  violation  of  such 
laws.  Employees  who  sign  such 
certifications  should  be  fully  informed 
of  the  implications  and  sign  forms  that, 
to  the  best  of  their  knowledge,  are  true 
and  accurate.  Comments  on  the  effects 
of  requiring  certification  on  program 
attorneys  and  paralegals  are  specifically 
requested  by  the  Committee. 

5.  Date  for  Each  Timekeeping  Entry 

The  proposed  rule  also  required  both 
full-time  and  part-time  attorneys  and 
paralegals  to  provide  the  date  as  well  as 
the  amoimt  of  time  spent  on  each  case, 
matter  or  supporting  activity.  Comments 
generally  opposed  the  requirement  to 
include  the  date  on  the  grounds  that  it 
is  not  required  by  the  statutory 
timekeeping  provision  and  because  it 
does  not  address  any  specific  concern. 
A  few  comments  also  alleged  that  it 
would  impose  an  imdue  administrative 
burden  on  recipients  to  revise  their 
current  timekeeping  systems. 

The  Committee  did  not  agree  that 
providing  the  date  is  unreasonable  or 
would  put  an  undue  burden  on 
recipients.  Timekeeping  records  have 
little  significance  unless  put  into  the 
context  of  a  particular  timeframe.  63  FR 
56595  (Oct.  22, 1998).  The  current  rule 
already  implies  a  connection  between 
timekeeping  records  and  a  particular 
date  because  it  requires  that 
timekeeping  records  be  made 
contemporaneously.  The  preamble  to 
the  current  rule  explains  that,  in  most 
cases,  contemporaneous  timekeeping 
means  "records  should  be  created  no 
later  than  the  end  of  the  day."  61  FR 
14262  (April  1, 1996).  This  makes  sense 
because  identifying  a  record  with  a 
particular  time  is  the  way  to  determine 
whether  it  is  a  contemporaneous  record. 
It  is  also  consistent  with  the 
Corporation's  1996  Timekeeping  Guide 
for  recipients  which  includes  sample 
timekeeping  forms,  all  of  which  require 
a  date.  In  addition,  according  to  the 
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OIG,  most  recipients  already  provide  the 
date  in  their  timekeeping  records. 
Therefore,  the  Committee  was  not 
convinced  that  this  requirement  would 
impose  additional  burdens  on  most 
recipients.  However,  comments  are 
requested  in  this  proposed  rule  from 
those  recipients  who  do  not  currently 
provide  the  date  to  explain  how  the 
requirement  will  affect  their  programs. 
Finally,  the  language  setting  out  the  date 
requirement  has  been  moved  and 
simplified  from  the  proposed  rule  and  is 
found  in  §  1635.3(b)(1). 

6.  Definition  of  Restricted  Activities 

A  definition  is  added  to  this  proposed 
rule  in  §  1635.2(c)  in  order  to  clarify  the 
meaning  of  the  term  as  used  in  the 
certification  requirement.  Restricted 
activities  has  been  used  as  an  imibrella 
term  to  refer  to  the  restrictions  listed  in 
the  definitions  of  purpose  prohibited  by 
the  LSC  Act  and  activity  prohibited  by 
or  inconsistent  with  section  504  in  45 
CFR  1610.2  (a)  and  (b).  See  preamble  to 
45  CFR  part  1610,  62  FR  27695  (May  21, 
1997).  The  restrictions  therein  apply 
variously  to  a  recipient's  LSC,  private 
and  public  funds.  A  particular  activity 
is  restricted  only  to  the  extent  it  is 
limited  pursuant  to  statutory  or 
regulatory  law.  Thus,  if  th»law  permits 
an  activity  that  is  funded  with  non-LSC 
public  funds,  the  activity  is  not 
restricted  if  it  is  funded  with  non-LSC 
public  funds.  Nothing  in  the  proposed 
rule  is  intended  to  expand  on  the  scope 
of  any  restriction  or  the  type  of  recipient 
funds  implicated  by  a  particular 
restriction. 

List  of  Subjects  in  45  CFR  Part  1635 

Legal  services.  Reporting  and 
recordkeeping  requirements. 

For  reasons  set  out  in  the  preamble, 
LSC  proposes  to  revise  45  CFR  part  1635 
to  read  as  follows: 

PART  1635— TIMEKEEPING 
REQUIREMENT 


Sec. 

1635.1 

1635.2 

1635.3 

1635.4 


Purpose. 
Definitions. 

Timekeeping  requirement. 
Administrative  provisions. 

Authority:  42  U.S.C.  2996e(b)(l)(A). 
2996g(a),  2996g(b),  29g6g(e). 

§1635.1     Purpose. 

This  part  is  intended  to  improve 
accoimtability  for  the  use  of  all  funds  of 
a  recipient  by: 

(a)  Assuring  that  allocations  of 
expenditures  of  Corporation  funds 
pursuant  to  45  CFR  part  1630  are 
supported  by  accurate  and 
contemporaneous  records  of  the  cases. 


matters,  and  supporting  activities  for 
which  the  funds  have  been  expended; 

(b)  Enhancing  the  ability  of  the 
recipient  to  determine  the  cost  of 
specific  functions;  and 

(c)  Increasing  the  information 
available  to  the  Corporation  for  assiuing 
recipient  compliance  with  Federal  law 
and  corporation  rules  and  regulations. 

S  1635.2    DefinWons. 
As  used  in  this  part — 

(a)  A  case  is  a  form  of  program  service 
in  which  an  attorney  or  paralegal  of  a 
recipient  provides  legal  services  to  one 
or  more  specific  clients,  including, 
without  limitation,  providing 
representation  in  litigation, 
administrative  proceedings,  and 
negotiations,  and  such  actions  as  advice, 
providing  brief  services  and 
transactional  assistance,  and  assistance 
with  individual  PAI  cases. 

(b)  A  matter  is  an  action  which 
contributes  to  the  overall  delivery  of 
program  services  but  does  not  involve  . 
direct  legal  advice  to  or  legal 
representation  of  one  or  more  specific 
clients.  Examples  of  matters  include 
both  direct  services,  such  as  community 
education  presentations,  operating  pro 
se  clinics,  providing  information  about 
the  availability  of  legal  assistance,  and 
developing  written  materials  explaining 
legal  rights  and  responsibilities;  and 
indirect  services,  such  as  training, 
continuing  leged  education,  general 
supervision  of  program  services, 
preparing  and  disseminating  desk 
manuals,  PAI  recruitment,  intake  when 
no  case  is  imdertaken,  and  tracking 
substantive  law  developments. 

(c)  Restricted  activities  means  the 
restrictions  listed  in  the  definitions  of 
purpose  prohibited  by  the  LSC  Act  and 
activity  prohibited  by  or  inconsistent 
with  section  504  in  45  CFR  1610.2(a)  & 
(b). 

(d)  A  supporting  activity  is  any  action 
that  is  not  a  case  or  matter,  including 
management  and  general,  and 
fundraising. 

§1635.3    Timekeeping  requirement 

(a)  All  expenditures  of  funds  for 
recipient  actions  are,  by  definition,  for 
cases,  matters,  or  supporting  activities. 
The  allocation  of  all  expenditures  must 
be  carried  out  in  accordance  with  45 
CFR  part  1630. 

(b)  Time  spent  by  attorneys  and 
paralegals  must  be  documented  by  time 
records  which  record  the  amount  of 
time  spent  on  each  case,  matter,  or 
supporting  activity. 

(1)  Time  records  must  be  created 
contemporaneously  and  account  for 


time  by  date  and  in  increments  not 
greater  than  one-quarter  of  an  hour 
which  comprise  all  of  the  efforts  of  the 
attorneys  and  paralegals  for  which 
compensation  is  paid  by  the  recipient. 

(2)  Each  record  of  time  spent  must 
contain:  For  a  case,  a  unique  client 
name  or  case  number,  for  matters  or 
supporting  activities,  an  identification 
of  the  category  of  action  on  which  the 
time  was  spent. 

(c)  The  timekeeping  system  must  be 
implemented  within  30  days  of  the 
effective  date  of  this  regulation  or 
within  30  days  of  the  effective  date  of 
a  grant  or  contract,  whichever  is  later. 

(d)  The  timekeeping  system  must  be 
able  to  aggregate  time  record 
information  from  the  time  of 
implementation  on  both  closed  and 
pending  cases  by  legal  problem  type. 

(e)  Recipients  shall  require  any 
attorney  or  paralegal  who  works  part- 
time  for  the  recipient  and  part-time  for 
an  organization  that  engages  in 
restricted  activities  to  certify  in  writing 
that  the  attorney  or  paralegal  has  not 
engaged  in  restricted  activity  during  any 
time  period  for  which  the  attorney  or 
paralegal  was  compensated  by  the 
recipient  or  has  not  used  recipient 
resources  for  restricted  activities.  The 
certification  requirement  does  not  apply 
to  a  de  minimis  action  related  to  a 
restricted  activity  that  does  not  involve 
working  on  the  restricted  activity.  Such 
de  minimis  actions  would  include 
activities  such  as  answering  the  phone 
and  establishing  another  non-program 
time  with  the  caller  to  discuss  the 
restricted  activity,  or  opening  and 
briefly  screening  mail.  Certifications 
shall  be  made  on  a  quarterly  basis  on 
dates  established  by  the  Corporation 
and  shall  be  made  on  a  form  determined 
by  the  Corporation. 

§1635.4    Administrative  provisions. 

Time  records  required  by  this  section 
shall  be  available  for  examination  by 
auditors  and  representatives  of  the 
Corporation,  and  by  any  other  person  or 
entity  statutorily  entitled  to  access  to 
such  records.  The  Corporation  shall  not 
disclose  any  time  record  except  to  a 
Federal,  State  or  local  law  enforcement 
official  or  to  an  official  of  an  appropriate 
bar  association  for  the  purpose  of 
enabling  such  bar  association  official  to 
conduct  an  investigation  of  an  alleged 
violation  of  the  rules  of  professional 
conduct. 

March  30.  1999. 
Suzanne  B.  Glasow, 

Senior  Assistant  General  Counsel. 

(FR  Doc.  99-8223  Filed  4-2-99;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0, 73,  and  76 

[MM  Docket  Nos.  98-204  and  96-16,  DA 
99-529] 

Revision  of  Broadcast  and  Cable  EEO 
Rules  and  Policies 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

reply  comment  period. 

SUMMARY:  In  Review  of  the 
Commission 's  Broadcast  and  Cable 
Equal  Employment  Opportunity  Rules 
and  Policies,  the  Commission  partially 
grants  a  motion  for  extension  of  time 
and  grants  a  request  that  conunents  be 
considered  nunc  pro  tunc.  The  Minority 
Media  and  Telecommunications 
Council  and  29  other  organizations 
(MMTC  et  al.)  request  that  conunents 
that  they  filed  March  5. 1999.  and 
March  19, 1999,  be  considered  nunc  pro 
tunc.  The  NAB  and  broadcast 
associations  representing  the  50  states, 
Puerto  Rico  and  the  District  of  Columbia 
(NAB  et  al.)  request  an  extension  of  time 
to  file  reply  comments.  The  Commission 
believes  that  grant  of  MMTC  et  al.'s 
request  is  in  the  public  interest  and  that 
partial  grant  of  NAB  et  al.'s  request  will 
give  commenters  ample  time  to  prepare 
and  submit  reply  comments  in  this 
proceeding. 

DATES:  Reply  comments  due  April  15, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  Office  of  the  Secretary, 
445  12th  Street,  SW.,  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hope  G.  Cooper.  Mass  Media  Bureau, 
Enforcement  Division.  (202)  418-1450. 
SUPPLEMENTARY  INFORMATION: 

1.  On  November  20, 1998,  the 
Commission  released  a  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
98-204, 13  FCC  Red  23004,  63  FR 
66104,  December  1, 1998,  (NPflAfl, 
requesting  comment  on  various 
proposals  concerning  the  Commission's 
broadcast  and  cable  EEO  rules  and 
policies.  Comment  and  Reply  Comment 
deadlines  were  established  for  January 
19, 1999.  and  February  18, 1999, 
respectively. 

2.  On  December  17, 1998,  the 
National  Association  of  Broadcasters 
(NAB)  filed  a  "Motion  for  Extension  of 
Time  of  Comment  and  Reply  Comment 
Deadlines"  (Motion).  See  National 
Association  of  Broadcasters'  Motion  for 
Extension  of  Time  of  Comment  and 
Reply  Comment  Deadlines,  MM  Docket 


Nos.  98-204  and  96-16  at  page  1. 
Therein,  the  NAB  requested  that  we 
extend  the  due  dates  for  the  submission 
of  comments  and  reply  comments  in 
response  to  the  NPRM  to  February  18, 
1999,  and  March  23, 1999,  respectively. 
On  January  4, 1999,  the  Minority  Media 
and  Telecommimications  Coimcil 
(MMTC)  sent  a  letter  to  the  Commission 
expressing  support  for  the  NAB's 
Motion. 

3.  Because  we  believed  that  the  public 
interest  would  be  served  by  an 
extension  of  the  comment  period  in  this 
proceeding,  we  granted  the  NAB's 
Motion  and  extended  the  date  for  filing 
conunents  to  February  18, 1999,  and 
extended  the  date  for  filing  reply 
comments  to  March  23, 1999,  in  an 
Order  released  January  5, 1999,  DA  99- 
105,  64  FR  2461,  January  14, 1999. 

4.  On  February  10, 1999,  the  MMTC 
filed  a  "Motion  for  Extension  of  Time." 
See  Minority  Media  and 
Telecommunications  Council's  Motion 
for  Extension  of  Time,  MM  Docket  Nos. 
98-204  and  96-16.  Therein,  the  MMTC 
requested  that  we  extend  the  due  date 
for  the  submission  of  comments  in 
response  to  the  NPRM  for  three  weeks, 
until  March  11, 1999. 

5.  Because  we  believed  that  the  public 
interest  would  be  served  by  an 
extension  of  the  comment  period  in  this 
proceeding,  we  granted  the  MMTC's 
Motion  in  part  and  extended  the  date  for 
filing  comments  to  March  1, 1999,  and, 
on  our  own  motion,  extended  the  date 
for  filing  reply  comments  to  March  31, 
1999,  in  an  CWer  released  February  12, 
1999,  DA  99-326,  64  FR  8779,  February 
23, 1999. 

6.  On  March  1, 1999,  MMTC  and  over 
20  national  civil  rights  organizations 
(MMTC  et  al.)  filed  a  letter  (MMTC 
letter)  with  the  Commission  in  which 
they  stated  that  they  were  unable  to  file 
their  comments  by  the  comment 
deadline  due  to  "[t]he  magnitude  of  the 
task  and  the  illnesses  of  many  of  the 
fifteen  people  involved  in  this  project" 
and  in  which  they  stated  that  they 
would  move  for  consideration  of  their 
comments  nunc  pro  tunc.  See  Letter 
from  David  Honig,  Coimsel  for  EEO 
Supporters  (MMTC  et  al.),  to  Hon. 
Magalie  Roman  Salas,  Secretary,  Federal 
Communications  Commission,  MM 
Docket  Nos.  98-204  and  96-16.  In  the 
letter,  the  MMTC  et  al.  also  stated  that 
they  planned  to  file  four  voliunes  of 
comments,  with  Volume  I  being  183 
pages  in  length.  On  March  5, 1999, 
MMTC  et  al.  filed  Volume  I  of  their 
comments,  with  a  cover  letter  requesting 
consideration  of  these  comments  nunc 
pro  tunc.  See  Comments  filed  by  MMTC 
and  29  other  organizations,  MM  Docket 


Nos.  98-204  and  96-16.  MMTC  et  al. 
also  stated  that  they  would  shortly  file 
Voliunes  n  (the  Operation  of  an  FCC 
Regulatory  Program),  Voliune  III 
(Statements  of  Witnesses),  and  Volume 
IV  (Discussion  of  Witnesses'  Statements) 
of  their  comments. 

7.  On  March  10, 1999,  the  NAB  and 
broadcast  associations  representing  all 
50  states,  the  District  of  Colmnbia  and 
Puerto  Rico  (NAB  et  al.)  filed  a  "Motion 
For  Extension  of  Time  of  Reply 
Comment  Deadline".  Therein,  NAB  et 
al.  requested  that  the  Commission 
extend  the  due  date  for  submission  of 
reply  comments.  In  support  of  their 
request,  the  NAB  et  al.  stated  that  an 
important  part  of  the  comments  for  the 
record  are  not  yet  available.  They  cited 
to  the  MMTC  letter  and  noted  that, 
while  MMTC  et  al.  filed  Volxmie  I  of 
their  conunents  on  March  5, 1999,  they 
have  yet  to  file  the  remaining  volvunes, 
whose  length  is  unknown.  The  NAB  et 
al.  argued  that,  given  the  circiunstances 
described  above,  if  the  Commission 
decides  to  consider  MMTC  et  al.'s 
comments,  it  would  be  impossible  for 
commenters  to  reply  to  all  of  the 
materials  submitted  in  this  proceeding 
by  March  31, 1999.  The  NAB  et  al. 
further  contended  that,  because  the 
MMTC  et  al.  has  indicated  that  their 
futiUB  comments  will  include  factual 
studies,  sufficient  time  must  be  allowed 
for  those  studies  to  be  evaluated  and 
any  additional  research  suggested  by 
those  studies  to  be  conducted. 
Therefore,  the  NAB  et  al.  contended  that 
the  Commission  should  extend  the  due 
date  for  filing  comments  to  60  days  after 
the  date  that  the  MMTC's  final  volume, 
Volume  IV,  is  filed  with  the 
Commission. 

8.  On  March  19, 1999,  MMTC  et  al. 
filed  the  remainder  of  their  conunents. 
Volumes  II,  HI,  and  IV,  with  a  cover 
letter  requesting  consideration  of  these 
comments  nunc  pro  tunc.  We  believe 
that  it  is  in  the  public  interest  to  grant 
MMTC  et  al.'s  request  to  consider  their 
comments,  even  though  their  comments 
were  filed  after  the  due  date  for 
comments  in  this  proceeding.  MMTC  et 
al.  include  a  large  number  of 
organizations  whose  voices  we  feel 
should  be  heard  in  this  proceeding  and 
they  provided  sufficient  explanation  for 
the  lateness  of  the  filing.  Therefore,  we 
hereby  grant  MMTC's  request  to  have 
their  comments  be  considered  nunc  pro 
tunc  in  this  proceeding. 

9.  We  have  considered  the  extension 
request  filed  by  the  NAB  et  al.  and 
hereby  extend  the  date  for  filing  reply 
conunents  to  April  15, 1999.  This 
extension  affords  interested  parties 
sufficient  time  ft'om  the  date  of  MMTC 
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et  al.'s  last  comment  submission  and  a 
total  of  45  days  from  the  March  1  filing 
of  all  but  one  of  the  other  comments.  We 
believe  that  this  is  ample  time  to 
prepare  and  submit  reply  comments  in 
this  proceeding. 

10.  Accordingly,  it  is  ordered  that  the 
MMTC  et  al.'s  request  for  consideration 
of  their  comments  nunc  pro  tunc  is 
granted. 

11.  ft  is  further  ordered  that  the 
Motion  for  Extension  of  Time  filed  by 
the  NAB  et  al.  is  granted  in  part  and 
denied  in  part. 

12.  It  is  therefore  ordered  that  the  date 
for  filing  reply  comments  in  this 
proceeding  is  extended  to  April  15, 
1999. 

13.  This  action  is  taken  pursuant  to 
authority  found  in  sections  4(i]  and 
303  (r)  of  the  Communications  Act  of 
1934,  as  amended,  47  USC  154(i)  and 
303(r),  and  0.204(b),  0.283  and  1.46  of 
the  Commission's  rules,  47  CFR 
0.204(b],  0.283  and  1.46. 

List  of  Subjects 

47  CFR  Part  0 

Organization  and  functions 
(Government  agencies). 

47  CFR  Part  73 

Radio,  Equal  employment 
opportimity,  Reporting  and 
recordkeeping  requirements.  Television. 

47  CFR  Part  76 

Cable  television.  Equal  employment 
opportunity.  Reporting  and 
recordkeeping  requirements. 

Federal  Communications  Commission. 

Roy  J.  Stewart, 

Chief,  Mass  Media  Bureau. 

(FR  Doc.  9»-8421  Filed  4-2-99;  8:45  am] 

BIUJNQ  CODE  tTU-«i-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

[CO  Docket  r4a  97-181;  FCC  9»-28| 

Defining  Primary  Lines 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Federal  Communications 
Commission  has  adopted  a  location- 
based  definition  of  "primary  residential 
line."  Under  this  definition,  one 
residential  line  that  a  price  cap  local 
exchange  carrier  (LEC)  provides  to  a 
particular  location  will  be  considered 


primary.  Any  other  residential  Unes  the 
price  cap  LEC  provides  to  the  same 
location  shall  be  deemed  non-primary 
residential  lines.  This  definition  will 
facilitate  implementation  of  the 
Commission's  access  charge  rules, 
which  set  higher  caps  for  the  subscriber 
line  charges  (SLCs)  and  presubscribed 
interexchange  carrier  charges  (PICCs) 
that  price  cap  LECs  may  assess  on  non- 
primary  residential  lines  and  multi-line 
business  lines  than  on  primary 
residential  lines  and  single  line  business 
lines.  The  Commission  issues  a  Further 
Notice  of  Proposed  Rulemaking  in 
which  we  tentatively  conclude  that 
individuals  with  speech  or  hearing 
disabilities  should  have  access  at 
primary-line  rates  to  one  residential  line 
per  location  for  use  with  a  TTY, 
regardless  of  whether  another  line  at  the 
location  is  also  treated  as  primary  for 
residents  without  such  disabilities.  We 
seek  comment  on  this  tentative 
conclusion,  and  several  proposals  for 
implementing  it. 

DATES:  Comments  are  due  on  or  before 
April  9, 1999,  and  reply  comments  are 
due  on  or  before  April  26, 1999. 
ADDRESSES:  The  entire  file  is  available 
for  inspection  and  copying  weekdays 
from  9:00  a.m.  to  4:30  p.m.  in  the 
Commission's  Reference  Center,  445 
Twelfth  Street  SW,  Washington,  DC 
20554.  Copies  may  be  purchased  from 
the  Commission's  duplicating 
contractor,  ITS  Inc.,  1231  Twentieth  St.. 
NW,  Washington,  DC  20036,  (202)  857- 
3800. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Fried.  Common  Carrier  Bureau,  (202) 
418-1520;  TTY:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

1.  To  provide  interstate 
telecommunications  services, 
interexchange  carriers  (IXCs)  usually 
rely  on  some  of  the  telephone 
infrastructiue  that  incumbent  LECs  use 
to  provide  local  telephone  service.  The 
incumbent  LECs  local  loop,  for 
example,  connects  a  customer  to  the 
LEC  network  so  that  the  customer  can 
make  and  receive  intrastate  calls.  The 
incumbent  LECs  local  loop  also 
connects  the  customer  to  the  networks 
of  IXCs  so  that  the  customer  can  make 
and  receive  interstate  calls. 
Consequently,  a  portion  of  the  costs  an 
incumbent  I^C  incurs  in  providing  this 
common  infrastructure  is  allocated  to 
intrastate  service  and  recovered 
pursuant  to  state  regulation,  and  a 
portion  is  allocated  to  interstate  service 
and  recovered  pursuant  to  regulations  of 
the  Federal  Commiuiications 
Commission. 


2.  The  Commission  adopted  imiform 
access  charge  rules  in  1983  to  govern 
the  way  incumbent  LECs  recover  that 
portion  of  the  costs  of  the  common 
infrastructure  allocated  to  interstate 
service.  Under  these  rules,  the 
Commission  allows  incumbent  LECs  to 
recover  some  of  the  interstate  costs  of 
providing  the  local  loop  through  a  flat, 
monthly  end-user  common  line  charge 
(EUCL) — sometimes  called  a  SLC — ^that 
they  assess  on  end  users.  The 
Commission  limited  the  amount  of  the 
SLC,  however,  because  of  concerns  that 
an  excessively  high  SLC  might  cause 
end  users  to  disconnect  their  telephone 
service.  The  Commission  allowed  the 
incumbent  LECs  to  recover  the 
remainder  of  their  interstate  costs 
attributable  to  the  local  loop  through  a 
p>er-minute  carrier  common  line  charge 
(CCLC)  that  they  assess  on  IXCs. 

3.  Under  principles  of  cost-causation, 
it  is  most  economically  efficient  for 
incumbent  LECs  to  recover  the  costs  of 
providing  interstate  access  in  the  same 
way  that  they  incur  them.  Under  such 
principles,  inciunbent  LECs  should 
recover  their  traffic-sensitive  costs  of 
interstate  access  through  per-minute 
charges,  and  should  recover  their  non- 
traffic-sensitive  costs  through  flat 
charges.  The  inamibent  LECs'  costs  of 
providing  the  local  loop  do  not  change 
with  the  number,  length,  or  type  of 
telephone  calls  customers  make,  and  so 
are  non-traffic  sensitive.  Because  of  the 
cap  on  SLCs,  however,  incumbent  LECs 
recover  some  of  these  non-traffic- 
sensitive  loop  costs  through  the  traffic 
sensitive  CCLXI.  In  its  May  1997  Access 
Charge  Reform  Order,  the  Commission 
decided  to  phase  out  the  CCLC  for  price 
cap  LECs  on  the  grounds  that  recovering 
the  non-traffic-sensitive  loop  costs 
through  traffic-sensitive  charges  is 
economically  inefficient. 

4.  To  provide  price  cap  LECs  with  a 
means  to  recover  some  of  the  loop  costs 
they  previously  recovered  in  the  CCLC. 
the  Commission  raised  the  price  cap 
LECs'  SLC  caps  for  non-primary 
■residential  lines  and  multi-line  business 

lines,  but  chose  not  to  raise  the  price 
cap  LECs'  SLC  caps  for  primary 
residential  lines  and  single  line  business 
lines.  For  1999.  the  SLC  cap  for  price 
cap  LECs  is  $3.50  per  monOi  for  each 
primary  residential  and  single  line 
business  line,  $6.07  per  month  for  each 
non-primary  residential  line,  and  $9.20 
per  month  for  each  multi-line  business 
line.  To  address  concerns  that  charging 
a  higher  SLC  for  non-primary  residential 
lines  sold  by  price  cap  LECs  might 
encuiu-age  subscribers  to  obtain  their 
additional  residential  lines  from 
resellers,  the  Commission  decided  in 
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the  Access  Charge  Reform  Order  to 
allow  price  cap  LECs  to  charge  the 
higher  SLC  to  carriers  that  resell  price- 
cap  LECs'  lines  if  the  lines  are  non- 
primary. 

5.  Because  the  SLC  caps  on  residential 
and  single  line  business  lines  would 
prevent  most  price  cap  LECs  from 
recovering  through  the  SLC  all  the  costs 
they  formerly  recovered  through  the 
CCLC,  the  Commission  also  created  the 
PICC:  a  flat,  per-line  charge  that  price 
cap  LECs  may  assess  on  an  end  user's 
presubscribed  IXC.  As  with  the  SLC,  the 
Commission  set  higher  PICC  caps  for 
non-primary  residential  lines  and  multi- 
line business  lines  than  for  primary 
residential  lines  and  single  line  business 
lines.  Through  June  30. 1999.  the  PICC 
cap  is  $0.53  per  month  for  each  primary 
residential  and  single  Une  business  line, 
$1.50  per  month  for  each  non-primary 
residential  line,  and  $2.75  per  month  for 
each  multi-line  business  line.  As  a 
result  of  the  various  caps,  the  lines  of 
customers  that  subscribe  to  single 
residential  or  business  lines  are  not 
assessed  the  entire  cost  of  the  loops. 
Until  the  access  reform  rate  structure  is 
fiiUy  phased  in,  these  lines  are 
subsidized  by  customers  that  subscribe 
to  multiple  business  lines.  The 
Commission  has  adopted  a  location- 
based  definition  of  "primary  residential 
line."  Under  this  definition,  one 
residential  line  that  a  price  cap  local 
exchange  carrier  (LEC)  provides  to  a 
particular  location  will  be  considered 
primary.  Any  other  residential  lines  the 
price  cap  LEC  provides  to  the  same 
location  shall  be  deemed  non-primary 
residential  lines. 

B.  Discussion 

6.  In  establishing  different  SLCs  and 
PICCs  for  primary  and  non-primary 
residential  lines,  we  cited  the  important 
uiuversal  service  goal  of  subsidizing 
rates  for  at  least  one  line  so  that 
consiuners  have  access  to  the  telephone 
network.  It  has  come  to  our  attention 
that  when  one  or  more  members  of  a 
residence  have  hearing  or  speech 
disabilities,  the  members  of  the 
residence  often  subscribe  to  one  line 
dedicated  fpr  a  traditional  telephone 
and  one  line  for  a  text  telephone  (TTY), 
which  uses  graphic  communication  in 
the  transmission  of  coded  signals 
through  a  wire  or  radio  communication 
system.  See  47  CFR  64.601(8).  The 
residents  can  use  the  TTY  to 
communicate  directly  with  other  TTYs. 
or  can  use  the  TTY  in  conjimction  with 
Telecommunications  Relay  Services 
(TRS)  and  "two-line"  voice  or  hearing 
carryover. 


7.  Telecommunications  Relay 
Services  (TRS)  are  telephone 
transmission  services  that  enable  an 
individual  who  has  a  hearing  or  speech 
disability  to  communicate  by  wire  or 
radio  with  a  hearing  individual  in  a 
manner  that  is  functionally  equivalent 
to  the  way  an  individual  who  does  not 
have  a  hearing  or  speech  disabiUty 
commimicates  using  voice  telephone 
services  by  wire  or  radio.  See  47  CFR 
64.601(7).  Voice  carryover  (VCO)  is  a 
form  of  TRS  that  allows  users  with 
hearing  disabilities  to  speak  directly  to 
a  hearing  person,  while  the  TRS 
commimication  assistant  (CA)  types 
what  is  said  to  the  TTY  user.  Hearing 
carryover  (HCO)  is  a  form  of  TRS  that 
allows  persons  with  speech  disabilities 
to  listen  to  the  person  they  are  calling, 
while  typing  their  statements  for  the  CA 
to  read  aloud  to  the  voice  telephone 
user.  See  47  CFR  64.601(6).  (9).  "Two 
line"  VCO  and  HCO  are  versions  of 
these  services  that  use  two  telephone 
lines  and  conference  calling  functions  to 
increase  the  transparency  of  the  CA  and 
improve  the  functional  equivalency  of 
these  services.  Thus,  in  residences 
where  one  family  member  has  a  hearing 
or  speech  disability,  two  lines  may  be 
necessary  for  all  the  residents  to  have 
access  to  telephone  service. 

8.  We  believe  that  it  is  important  to 
ensure  that  consvmiers  with  hearing  or 
speech  disabilities  have  access  to  the 
telephone  network  at  primary-line  rates, 
but  we  lack  a  detailed  record  in  the 
present  proceeding  to  determine  how  to 
address  this  issue.  We  tentatively 
conclude  that  individuals  with  speech 
or  hearing  disabilities  served  by  price 
cap  LEC  Unes  should  have  access  to  the 
telecommimications  network  at  primary 
line  rates.  Moreover,  if  we  extend  the 
non-primary  line  rate  structure  to  rate- 
of-retum  LECs,  we  tentatively  conclude 
that  individuals  with  hearing  or  speech 
disabilities  served  by  rate-of-retum  LEC 
lines  should  receive  similar  treatment. 
We  seek  comment  on  these  tentative 
conclusions.  In  addition,  we  seek 
comment  on  other  technologies  or 
services  that  require  an  additional  line 
to  permit  consumers  with  disabilities  to 
access  the  telephone  network  and  on 
whether  those  additional  lines  should 
also  receive  primary  line  rates.  We 
beUeve  that  our  tentative  conclusions 
above  are  consistent  with  the 
Commission's  mandate  to  ensure  that  all 
Americans  have  access  to 
telecommimications  services,  and  with 
the  policy  goals  underlying  the 
Commission's  decision  to  cap  primary 
residential  SLCs  and  PICCs  at  lower 
levels  than  are  applicable  to  other  lines. 


9.  One  way  to  ensure  that  consumers 
with  hearing  or  speech  disabilities  have 
access  to  the  telephone  network  at 
primary-line  rates  would  be  to  treat  as 
primary  one  residential  line  per  location 
that  is  used  by  such  individuals  in 
conjunction  with  a  TTY,  regardless  of 
whether  another  line  at  the  location  is 
also  treated  as  primary  for  residents 
without  such  disabilities.  We  seek 
comment  on  such  an  approach,  and  how 
it  might  be  implemented. 

10.  Another  approach  would  be  to 
subsidize  more  explicitly  the  difference 
in  charges  that  would  apply  when  the 
TTY-dedicated  line  is  deemed  non- 
primary  as  opposed  to  primary.  We  seek 
comment  on  such  an  approach,  and  how 
it  might  be  implemented.  In  particular, 
we  seek  comment  on  whether  the 
subsidies  for  such  an  approach  should 
come  from  the  TRS  Fund  or  the  more 
general  Universal  Service  Fund.  We  also 
seek  comment  on  the  implications  of 
section  225(d)(1)(D),  which  "requirelsj 
that  users  of  telecommimications  relay 
services  pay  rates  no  greater  than  the 
rates  paid  for  functionally  equivalent 
voice  communication  services  with 
respect  to  such  factors  as  the  duration 
of  the  call,  the  time  of  day,  and  the 
distance  from  point  of  origination  to 
point  of  termination."  47  U.S.C. 
225(d)(1)(D). 

11.  In  many  cases,  the  only  change 
necessary  to  make  a  telephone  line  more 
easily  accessible  to  an  individual  with 

a  disability  is  to  add  a  piece  of 
consumer  premises  equipment  (CPE), 
such  as  a  'TTY.  Consequently,  carriers 
may  have  no  readily  apparent  means  of 
determining  which  lines  are  being  used 
by  individuals  with  disabilities.  We 
seek  comment  on  whether  carrier 
records  indicate  the  presence  at  a 
location  of  certain  CPE  such  as  TTYs. 
We  also  seek  comment  on  whether  self- 
certification  would  be  an  appropriate 
means  for  carriers  to  identify  the 
relatively  small  universe  of  customers  to 
which  either  the  definitional  or  funding 
approaches  would  apply,  and  if  so,  how 
such  self-certification  could  be 
implemented.  We  note  that  many  IXCs 
offer  qualified  TTY  users  the 
opportunity  to  self-certify  to  receive  toll 
discounts,  in  recognition  of  the  longer 
calling  times  associated  with  TTY  use. 
For  the  sake  of  a  clear  record  and  so  that 
all  parties  understand  the  issues 
involved,  we  also  ask  commenters  to 
describe  the  developments  in 
technology  and  services  associated  with 
TTYs.  TRS.  and  "two-line"  voice  or 
hearing  carryover.  Parties  should  also 
address  the  extent  to  which  any  of  these 
proposals  would  affect  small  business 
entities,  including  new  entrants. 
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C  Procedural  Mattov 

1.  Ex  Parte 

12.  This  matter  shall  be  treated  as  a 
"permit-but-disclose"  proceeding  in 
accordance  with  the  Commission's 
revised  ex  parte  rules.  Parties  making 
oral  ex  parte  presentations  are  reminded 
that  memoranda  summarizing  the 
presentations  must  contain  summaries 
of  the  substance  of  the  presentations 
and  not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
arguments  presented  is  generally 
required.  See  47  CFR  1.1206(b)(2),  as 
revised.  Other  rules  pertaining  to  oral 
and  written  presentations  are  set  forth 
in  Section  1.1206(b),  as  well. 

2.  Initial  Regulatory  Flexibility  Act 
Analysis 

13.  As  required  by  the  RFA,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  the  Further 
Notice  of  Proposed  Rulemaking  (Further 
Notice).  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  widi  the 
same  filing  deadlines  for  comments  on 
the  rest  of  the  Further  Notice,  but  they 
must  have  a  separate  and  distinct 
heading,  designating  the  comments  as 
responses  to  the  IRFA.  The  Commission 
will  send  a  copy  of  the  Further  Notice, 
including  the  IRFA,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration.  In  addition, 
the  Further  Notice  and  IRFA  (or 
summaries  thereof)  will  J}e  published  in 
the  Federal  Register. 

14.  Need  for  and  Objectives  of  the 
Proposed  Rules:  In  the  Access  Reform 
Order,  the  Commission  set  lower  SLC 
and  PICC  caps  for  primary  residential 
lines  and  single  line  business  lines  than 
for  non-primary  residential  lines  and 
multi-line  business  lines.  The  Report 
and  Order  in  this  proceeding 
promulgates  definitions  of  "primary 
residential  line"  and  "single  line 
business  line"  to  promote  uniformity  in 
the  wayprice  cap  LECs  assess  SLCs  and 
PICCs.  "riie  Further  Notice  seeks 
comment  on  how  to  apply  the  primary 
line  distinction  to  TTY  lines  used  by 
individuals  with  speech  or  hearing 
disabiUties. 

15.  Legal  Basis:  The  proposed  action 
is  authorized  by  sections  1,  2,  4(i),  4(j). 
201-205,  218-220,  225,  and  254  of  the 
Communications  Act  as  amended.  47 
U.S.C.  151, 152, 154(i),  154(j).  201-205. 
218-220,  225,  and  254. 


16.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply:  The  RFA 
directs  agencies  to  provide,  where 
f(9asible,  a  description  of  the  type  and 
number  of  small  entities  that  our 
proposed  rules  may  affect  See  5  U.S.C. 
603(b)(3).  The  proposals  set  forth  in  the 
proceeding  may  have  a  significant 
economic  imp>act  on  a  substantial 
number  of  small  entities  identified  by 
the  SBA.  Because  one  of  the  proposals 
is  to  use  a  funding  mechanism,  such  as 
the  Universal  Service  Fund,  we  provide 
estimates  of  the  nimiber  of  small  entities 
potentially  affected  across  many  sectors 
of  the  telecommimications  industry.  A 
definitional  approach,  on  the  other 
hand,  would  affect  only  price  cap  LECs. 
Consequently,  the  rules  we  eventually 
adopt  may  affect  significantly  fewer 
small  entities  than  we  describe  here. 

17.  The  most  reliable  source  of 
information  regarding  the  total  numbers 
of  certain  common  carrier  and  related 
providers  nationwide,  as  well  as  the 
nimibers  of  commercial  wireless 
entities,  appears  to  be  data  the 
Commission  publishes  annually  in  its 
Telecommunications  Industry  Revenue 
report,  regarding  the 
Telecommunications  Relay  Service 
(TRS).  According  to  data  in  the  most 
recent  report,  there  are  3,459  interstate 
carriers.  We  further  describe  and 
estimate  the  number  of  small  entities 
that  may  be  affected  by  the  proposed 
rules,  if  adopted.  We  ask  parties  to 
comment  on  the  number  of  small 
carriers  that  they  beUeve  will  be  affected 
by  rules  regarding  the  primary-line 
treatment  of  TTY  lines  used  by 
individuals  with  speech  or  hearing 
disabilities.  Wherever  possible, 
commenters  should  break  their 
estimates  into  categories  and 
subcategories  similar  to  those  we 
discuss  here. 

18.  Telephone  Companies  (SIC  4813). 
We  shall  continue  to  exclude  small 
incumbent  LECs  from  the  definitions  of 
"small  entity"  and  "small  business 
concern,"  but  nonetheless  consider  the 
impact  on  small  incumbent  LECs  in  our 
IRFA.  Accordingly,  our  use  of  the  terms 
"small  entities"  and  "small  businesses" 
does  not  encompass  "small  incvunbent 
LECs."  We  use  the  term  "small 
incumbent  LECs"  to  refer  to  any 
incumbent  LECs  that  argiiably  might  be 
defined  by  SBA  as  "small  business 
concerns." 

19.  Total  Number  of  Telephone 
Companies  Affected.  The  proposals 
herein  may  have  a  significant  effect  on 
a  substantial  number  of  the  small  entity 
telephone  companies  identified  by  SBA. 
The  U.S.  Bureau  of  the  Census  reports 


that,  at  the  end  of  1992,  there  were 
3,497  firms  engaged  in  providing 
telephone  services  for  at  least  one  year. 
This  number  contains  a  variety  of 
different  categories  of  carriers,  including 
local  exchange  carriers,  interexchange 
carriers,  competitive  access  providers, 
cellular  carriers,  mobile  sei-vice  carriers, 
operator  service  providers,  pay 
telephone  operators,  PCS  providers, 
covered  SKQl  providers,  and  resellers. 
Although  it  seems  certain  that  some  of 
the  3,497  telephone  service  firms  are  not 
"independently  owned  and  operated," 
are  dominant  in  their  field,  or  have 
more  than  1,500  employees,  we  will 
assimie  for  present  purposes  that  they 
qualify  as  small  entities  or  small 
incumbent  LECs.  Thus,  we  estimate  that 
the  rules  we  eventually  adopt  following 
the  Further  Notice  will  affect  no  more 
than  3,497  small  entity  telephone 
companies  and  small  incumbent  LECs. 

20.  Wireline  Carriers  and  Service 
Providers.  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  Census  Bureau  reports  that  2,321 
such  telephone  companies  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  All  but  26  of  the  2,321  non- 
radiotelephone  companies  listed  by  the 
Census  Bureau  were  reported  to  have 
fewer  than  1,000  employees.  Because 
we  lack  more  specific  data,  we  will 
assume  for  present  purposes  that  the  26 
companies  have  fewer  than  1,500 
employees.  Although  it  seems  certain 
that  some  of  the  2,321  carriers  are  not 
independently  owned  and  operated,  or 
are  dominant  in  their  field,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  wireline 
carriers  and  service  providers  that 
would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  the  rules 
we  eventually  adopt  will  affect  no  more 
than  2,321  small  entity  wireline 
companies  and  small  incumbent  LECs. 

21.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  LEC 
The  closest  applicable  definition  under 
SBA  rules  is  for  telephone 
commimications  companies  other  than 
radiotelephone  (wireless)  companies. 
According  to  our  most  recent  data,  1,371 
carriers  reported  that  they  were  engaged 
in  the  provision  of  local  exchange 
services.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  are 
dominant  in  their  field,  or  have  more 
than  1,500  employees,  we  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  LECs  that 
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would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  the  rules 
we  eventually  adopt  following  the 
Further  Notice  will  affect  no  more  than 
1,371  small  entity  LECs  and  small 
incumbent  LECs. 

22.  Interexchange  Carriers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  IXCs.  The  closest 
applicable  definition  under  SBA  rules  is 
for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  According  to  the 
most  recent  Telecommunications 
Industry  Revenue  data,  143  carriers 
reported  that  they  were  engaged  in  the 
provision  of  interexchange  services. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  we  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  IXCs  that  would  qualify 
as  small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  the  rules  we  eventually  adopt 
following  the  Further  Notice  will  affect 
no  more  than  143  small  entity  IXCs. 

23.  Competitive  Access  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
providers  of  competitive  access  services 
(CAPs).  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  According  to  the  most 
recent  Telecommunications  Industry 
Revenue  data,  109  carriers  reported  that 
they  were  engaged  in  the  provision  of 
competitive  access  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  indep>endently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  CAPs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  the  rules  we  eventually  adopt 
following  the  Further  Notice  will  affect 
no  more  than  109  small  entity  CAPs. 

24.  Operator  Service  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
providers  of  operator  services.  The 
closest  applicable  definition  under  SBA 
rules  is  for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  According  to  the 
most  recent  Telecommunications 
Industry  Revenue  data,  27  carriers 
reported  that  they  were  engaged  in  the 
provision  of  operator  services.  Although 
some  of  these  companies  may  not  be 


independently  owned  and  operated,  or 
may  have  more  than  1,500  employees, 
we  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
operator  service  providers  that  would 
qualify  as  small  business  concerns 
imder  SBA's  definition.  Consequently, 
we  estimate  that  the  rules  we  eventually 
adopt  following  the  Further  Notice  will 
affect  no  more  than  27  small  entity 
operator  service  providers. 

25.  Pay  Telephone  Operators.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  pay  telephone 
operators.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  According  to  the  most 
recent  Telecommunications  Industry 
Revenue  data,  441  carriers  reported  that 
they  were  engaged  in  the  provision  of 
pay  telephone  services.  We  do  not  have 
data  specifying  the  niunber  of  these 
carriers  that  are  not  independently 
owned  and  operated  or  have  more  than 
1,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  pay  telephone 
operators  that  would  quaUfy  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  441  small 
entity  pay  telephone  operators  that  may 
be  affected  by  the  proposed  rules,  if 
adopted. 

26.  Resellers  (including  debit  card 
providers).  Neither  the  Conunission  nor 
the  SBA  has  developed  a  definition  of 
small  entities  specifically  applicable  to 
resellers.  The  closest  applicable  SBA 
definition  for  a  reseller  is  a  telephone 
commimications  company  other  than 
radiotelephone  (wireless)  companies. 
According  to  the  most  recent 
Telecommunications  Industry  Revenue 
data,  339  reported  that  they  were 
engaged  in  the  resale  of  telephone 
service.  We  do  not  have  data  specifying 
the  number  of  these  carriers  that  are  not 
independently  owned  and  operated  or 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
resellers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  339  small 
entity  resellers  that  may  be  affected  by 
the  proposed  rules,  if  adopted. 

27.  Radiotelephone  (Wireless) 
Carriers.  The  Census  Bureau  reports  that 
there  were  1,178  companies  in 
operation  for  at  least  one  year  at  the  end 
of  1992  that  meet  the  SBA's  definition 
of  radiotelephone  company.  The  Census 
Bureau  also  reported  that  all  but  12  of 


those  radiotelephone  companies  had 
fewer  than  1,000  employees.  Because 
we  lack  more  specific  data,  we  will 
assume  for  present  purposes  that  the 
remaining  12  companies  have  fewer 
than  1,500  employees.  Although  it 
seems  certain  that  some  of  the  wireless 
carriers  are  not  independently  owned 
and  operated,  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  radiotelephone  carriers  and 
service  providers  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  the  rules  we  eventually  adopt 
following  the  Further  Notice  will  affect 
no  more  than  1,178  small  entity 
radiotelephone  companies. 

28.  Cellular  Licensees.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  applicable 
to  cellular  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies,  as  discussed.  We  note  that 
there  are  1,758  cellular  licenses, 
although  a  cellular  licensee  may  own 
several  licenses.  According  to  the  most 
recent  Telecommunications  Industry 
Revenue  data,  804  carriers  reported  that 
they  were  engaged  in  the  provision  of 
either  cellular  service  or  Personal 
Communications  Service  (PCS)  services, 
which  are  placed  together  in  the  data. 
We  do  not  have  data  specifying  the 
number  of  these  carriers  that  are  not 
independently  owned  and  operated  or 
have  more  than  1,500  employees,  and 
thus  are  imable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
cellular  service  carriers  that  would 
qualify  as  small  business  concerns 
imder  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  804  small  cellular  service 
carriers  that  may  be  affected  by  the 
proposed  rules,  if  adopted. 

29.  Mobile  Service  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
applicable  to  mobile  service  carriers. 
TTierefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
SBA  rules  applicable  to  radiotelephone 
(wireless)  companies.  The  most  recent  ■ 
Telecommunications  Industry  Revenue 
data  shows  that  172  carriers  reported 
that  they  were  engaged  in  the  provision 
of  either  paging  or  "other  mobile" 
services.  Consequently,  we  estimate  that 
there  are  fewer  than  172  small  mobile 
service  carriers  that  may  be  affected  by 
the  proposed  rules,  if  adopted. 

30.  Paging  Services.  The  Commission 
has  adopted  a  two-tier  definition  of 
small  businesses  in  the  context  of 
auctioning  licenses  in  the  paging 
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service.  A  small  business  is  defined  as 
either  (1)  a  entity  that,  together  with  its 
affiliates  and  controlling  principals,  has 
average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  $3 
million;  or  (2)  an  entity  that,  together 
with  affiliates  and  controlling 
principals,  has  average  gross  revenues 
for  the  three  preceding  calendar  years  of 
not  more  than  $15  million.  The  SBA  has 
approved  this  definition  for  paging 
companies.  The  Commission  estimates 
that  the  total  current  number  of  paging 
carriers  is  approximately  600.  In 
addition,  the  Commission  anticipates 
that  a  total  of  16,630  non-nationwide 
geographic  area  licenses  will  be  granted 
or  auctioned.  The  geographic  area 
licenses  will  consist  of  2,550  Major 
Trading  Area  (MTA)  licenses  and  14,080 
Economic  Area  (EA)  licenses.  In 
addition  to  the  47  Rand  McNally  MTAs, 
the  Commission  is  licensing  Alaska  as  a 
separate  MTA  and  adding  three  MTAs 
for  the  U.S.  territories,  for  a  total  of  51 
MTAs.  No  auctions  of  paging  licenses 
have  been  held  yet,  and  there  is  no  basis 
to  determine  the  number  of  licenses  that 
will  be  awarded  to  small  entities.  Given 
the  fact  that  no  reliable  estimate  of  the 
number  of  paging  licensees  can  be 
made,  we  assume,  for  purposes  of  the 
IRFA,  that  all  of  the  current  licensees 
and  the  16,630  geographic  area  paging 
licensees  either  are  or  will  consist  of 
small  entities,  as  that  term  is  defined  by 
the  SBA. 

31.  Broadband  PCS  Licensees.  The 
broadband  PCS  spectrum  is  divided  into 
six  fi^uency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  defined  "small  entity"  for 
Blocks  C  and  F  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  For  Block  F,  the  Commission 
added  a  classification  for  "very  small 
business,"  which  the  Commission 
defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  three  calendar  years.  The 
SBA  has  approved  these  regulations 
defining  "small  entity"  in  Uie  context  of 
broadband  PCS  auctions.  We  do  not 
have  sufficient  data  to  determine  how 
many  small  entities  under  the  SBA- 
approved  definition  bid  successfully  for 
licenses  in  Blocks  A  and  B.  As  of  now 
there  are  90  non-defaulting  winning 
bidders  that  qualified  as  small  entities 
in  the  Block  C  auctions.  A  total  of  93 
small  and  very  small  business  bidders 
qualify  as  small  entities  for  Blocks  D,  E, 
and  F.  Based  on  this  information,  we 
conclude  that  the  rules  we  eventually 
adopt  following  the  Further  Notice  will 


affect  no  more  than  183  non-defaulting 
winning  bidders  that  qualify  as  small 
entities  in  the  C,  D,  E,  and  F  Blodc 
broadband  PCS  auctions. 

32.  Narrowband  PCS.  The 
Commission  has  auctioned  nationwide 
and  regional  licenses  for  narrowband 
PCS.  lliere  are  11  nationwide  and  30 
regional  licensees  for  narrowband  PCS. 
The  Commission  does  not  have 
sufficient  information  to  determine 
whether  any  of  these  licensees  are  small 
businesses  within  the  SBA-approved 
definition  for  radiotelephone 
companies.  At  present,  there  have  been 
no  auctions  held  for  the  major  trading 
area  (MTA)  and  basic  trading  area  (BTA) 
narrowband  PCS  licenses.  T^e 
Commission  anticipates  a  total  of  561 
MTA  licenses  and  2,958  BTA  licenses 
will  be  awarded  by  auction.  Such 
auctions  have  not  yet  been  scheduled, 
however.  Given  that  nearly  all 
radiotelephone  companies  have  no  more 
than  1,500  employees  and  that  no 
reliable  estimate  of  the  number  of 
prospective  MTA  and  BTA  narrowband 
licensees  can  be  made,  we  assume,  for 
purposes  of  the  IRFA,  that  all  of  the 
licenses  will  be  awarded  to  small 
entities,  as  that  term  is  defined  by  the 
SBA. 

33.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Rural  Radiotelephone  Service.  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS).  We  will  use  the  SBA's 
definition  applicable  to  radiotelephone 
companies.  There  are  approximately 
1,000  licensees  in  the  Rural 
Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  entities  under  the  SBA's 
definition. 

34.  Specialized  Mobile  Radio. 
Pursuant  to  Section  90.814(b)(1)  of  the 
Commission's  Rules,  the  Commission 
has  defined  "small  entity"  for 
geographic  area  800  MHz  and  900  MHz 
SMR  licenses  as  firms  that  had  average 
gross  revenues  of  no  more  than  $15 
million  in  the  three  previous  calendar 
years.  This  regulation  defining  "small 
entity"  in  the  context  of  800  MHz  and 
900  MHz  SMR  has  been  approved  by  the 
SBA.  We  do  not  know  how  many  firnis 
provide  800  MHz  or  900  MHz 
geographic  area  SMR  service,  nor  how 
many  of  these  providers  have  annual 
revenues  of  no  more  than  $15  million. 
The  Commission  recently  held  auctions 
for  geographic  area  licenses  in  the  900 
MHz  SMR  band.  There  were  60  winning 
bidders  who  qualified  as  small  entities 
under  the  Commission's  definition  in 


the  900  MHz  auction.  Based  on  this 
information,  we  conclude  that  the  rules 
we  eventually  adopt  following  the 
Further  Notice  will  affect  no  more  than 
60  small  entity  geographic  area  SMR 
licensees.  A  total  of  525  licenses  were 
auctioned  for  the  upper  200  channels  in 
the  800  MHz  geographic  area  SMR 
auction.  There  were  62  qualifying 
bidders,  of  which  52  were  small 
businesses.  The  Commission  has  not  yet 
determined  how  many  licenses  will  be 
awarded  for  the  lower  230  channels  in 
the  800  MHz  geographic  area  SMR 
auction.  There  is  no  basis  to  estimate, 
moreover,  how  many  small  entities 
within  the  SBA's  definition  will  win 
these  lower  channel  licenses.  We 
assume  that,  for  purposes  of  our 
evaluations  in  the  IRFA,  all  of  the 
ciurent  specialized  mobile  radio 
licensees  are  small  entities,  as  the  SBA 
defines  that  term. 

35.  220  MHz  Service.  The  220  MHz 
service  has  both  Phase  I  and  Phase  U 
licenses.  Phase  I  licensing  was 
conducted  by  lotteries  in  1992  and 
1993.  There  are  approximately  1,515 
such  non-nationwide  licensees  and  four 
nationwide  licensees  cmrently 
authorized  to  operate  in  the  220  MHz 
band.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  such 
incumbent  220  MHz  Phase  I  licensees. 
To  estimate  the  number  of  such 
licensees  that  are  small  businesses,  we 
apply  the  definition  xmder  the  SBA 
rules  applicable  to  Radiotelephone 
Commimications  companies.  According 
to  the  Biueau  of  the  Census,  only  12 
radiotelephone  firms  out  of  a  total  of 
1,178  such  firms  that  operated  during 
1992  had  1,000  or  more  employees. 
Therefore,  if  this  general  ratio  continues 
to  1999  in  the  context  of  Phase  I  220 
MHz  licensees,  we  estimate  that  nearly 
all  such  licensees  are  small  businesses 
under  the  SBA's  definition. 

36.  The  Phase  II  220  MHz  service  is 
a  new  service,  and  is  subject  to 
spectrum  auctions.  In  the  220  MHz 
Third  Report  and  Order  we  adopted 
criteria  for  defining  small  businesses 
and  very  small  businesses  for  purposes 
of  determining  their  eligibility  for 
special  provisions  such  as  bidding 
credits  and  installment  payments.  We 
have  defined  a  small  business  as  an 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  not  exceeding  $15 
million  for  the  preceding  three  years. 
Additionally,  a  very  small  business  is 
defined  as  an  entity  that,  together  with 
its  afiiliates  and  controlling  principals, 
has  average  gross  revenues  that  are  not 
more  than  $3  million  for  the  preceding 
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three  years.  The  SBA  has  approved 
these  definitions.  An  auction  of  Phase  11 
licenses  commenced  on  September  15, 
1998,  and  closed  on  October  22, 1998. 
908  licenses  were  auctioned  in  3 
different-sized  geographic  areas:  three 
nationwide  licenses,  30  Regional 
Economic  Area  Group  Licenses,  and  875 
Economic  Area  (EA)  Licenses.  Of  the 
908  licenses  auctioned,  693  were  sold. 
Companies  claiming  small  business 
status  won:  one  of  the  Nationwide 
hcenses,  67%  of  the  Regional  licenses, 
and  54%  of  the  EA  licenses.  As  of 
January  22. 1999,  the  Commission 
announced  that  it  was  prepared  to  grant 
654  of  the  Phase  II  licenses  won  at 
auction.  A  re-auction  of  the  remaining, 
unsold  licenses  is  likely  to  take  place 
during  calendar  year  1999. 

37.  Mobile  Satellite  Senrices  (MSS). 
The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
licensees  in  the  international  services. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
SBA  rules  applicable  to 
Communications  Services,  Not 
Elsewhere  Classified  (NEC).  This 
definition  provides  that  a  small  entity  is 
one  with  $11.0  million  or  less  in  annual 
receipts.  According  to  the  Census 
Bureau,  there  were  a  total  of  848 
communications  services,  NEC,  in 
operation  in  1992,  and  a  total  of  775  had 
annual  receipts  of  less  than  $9,999 
million.  Mobile  Satellite  Services  or 
Mobile  Satellite  Earth  Stations  are 
intended  to  be  used  while  in  motion  or 
during  halts  at  unspecified  points. 
These  stations  operate  as  part  of  a 
network  that  includes  a  fixed  hub  or 
stations.  The  stations  that  are  capable  of 
transmitting  while  a  platform  is  moving 
are  included  under  section  20.7(c)  of  the 
Commission's  rules  as  mobile  services 
within  the  meaning  of  sections  3(27) 
and  332  of  the  Communications  Act. 
Those  MSS  services  are  treated  as  CMRS 
if  they  connect  to  the  Public  Switched 
Network  (PSN)  and  also  satisfy  other 
criteria  of  Section  332.  Facilities 
provided  through  a  transportable 
platform  that  cannot  move  when  the 
communications  service  is  offered  are 
excluded  from  Section  20.7(c).  The  MSS 
networks  may  provide  a  variety  of  land, 
maritime  and  aeronautical  voice  and 
data  services.  There  are  eight  mobile 
satellite  licensees.  At  this  time,  we  are 
unable  to  make  a  precise  estimate  of  the 
number  of  small  businesses  that  are 
mobile  satellite  earth  station  licensees. 

38.  Air-Ground  Radiotelephone 
Service.  The  Commission  has  not 
adopted  a  definition  of  small  business 
specific  to  the  Air-Ground 
Radiotelephone  Service,  which  is 


defined  in  section  22.99  of  the 
Commission's  rules.  Accordingly,  we 
will  use  the  SBA's  definition  applicable 
to  radiotelephone  companies.  There  are 
approximately  100  licensees  in  the  Air- 
Ground  Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  under  the  SBA  definition. 

39.  Fixed  hdicrowave  Services. 
Microwave  services  include  common 
carrier,  private-operational  fixed,  and 
broadcast  auxiliary  radio  services.  At 
present,  there  are  approximately  22,015 
common  carrier  fixed  licensees  and 
61,670  private  operational-fixed 
licensees  and  broadcast  auxihary  radio 
licensees  in  the  microwave  services. 
The  Commission  has  not  yet  defined  a 
small  business  with  respect  to 
microwave  services.  For  purposes  of  the 
IRFA,  we  will  use  the  SBA's  defihition 
applicable  to  radiotelephone  companies. 
We  estimate,  for  this  purpose,  that  all  of 
the  Fixed  Microwave  licensees 
(excluding  broadcast  auxiliary 
licensees)  would  qualify  as  small 
entities  under  the  SBA  definition  for 
radiotelephone  companies,  and  may  be 
affected  by  the  rules  we  eventually 
adopt  to  the  extent  that  they  contribute 
to  the  Universal  Service  or  TRS  funds. 

40.  Wireless  Communications 
Services.  This  service  can  be  used  for 
fixed,  mobile,  radiolocation  and  digital 
audio  broadcasting  satellite  uses.  "The 
Commission  defined  "small  business" 
for  the  wireless  communications 
services  (WCS)  auction  as  an  entity  with 
average  gross  revenues  of  $40  million 
for  each  of  the  three  preceding  years, 
and  a  "very  small  business"  as  an  entity 
with  average  gross  revenues  of  $15 
million  for  each  of  the  three  preceding 
years.  The  Commission  auctioned 
geographic  area  licenses  in  the  WCS 
service.  In  the  auction,  there  were  seven 
winning  bidders  that  qualified  as  very 
small  business  entities,  and  one  that 
qualified  as  a  small  business  entity.  We 
conclude  that  the  number  of  geographic 
area  WCS  Ucensees  affected  includes 
these  eight  entities. 

41.  Cable  System  Operators  (SIC 
4841).  The  SBA  has  developed  a 
definition  of  small  entities  for  cable  and 
other  pay  television  services  that 
includes  all  such  companies  generating 
less  than  $11  million  in  revenue 
aimually.  This  definition  includes  cable 
systems  operators,  closed  circuit 
television  services,  direct  broadcast 
satellite  services,  multipoint 
distribution  systems,  satellite  master 
antenna  systems,  and  subscription 
television  services.  According  to  the 
Census  Bureau,  there  were  1,758  total 
cable  and  other  pay  television  services 
and  1,423  had  less  than  $11  million  in 


revenue.  We  note  that  cable  system 
operators  are  included  in  our  analysis 
due  to  their  ability  to  provide 
telephony. 

42.  The  Commission  has  developed 
with  the  SBA's  approval  our  own 
definition  of  a  small  cable  system 
operator  for  the  purposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company,"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  Based  on  our  most  recent 
information,  we  estimate  that  there  were 
1,439  cable  operators  that  qualified  as 
small  cable  system  operators  at  the  end 
of  1995.  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
over  400,000  subscribers,  and  others 
may  have  been  involved  in  transactions 
that  caused  them  to  be  combined  with 
other  cable  operators.  Consequently,  we 
estimate  that  there  are  fewer  than  1,439 
small  entity  cable  system  operators  that 
may  be  affected  by  the  decisions  and 
rules  adopted  in  the  Order.  We 
conclude  that  only  a  small  percentage  of 
these  entities  currently  provide 
qualifying  "telecommunications 
services"  required  by  the  Act  and, 
therefore,  estimate  that  the  number  of 
such  entities  affected  are  significantly 
fewer  than  noted. 

43.  The  Act  also  contains  a  definition 
of  small  cable  system  operator,  which  is 
"a  cable  operator  that,  directly  or 
through  an  affiliate,  serves  in  the 
aggregate  fewer  than  1  percent  of  all 
subscribers  in  the  United  States  and  is 
not  affiliated  with  any  entity  or  entities 
whose  gross  annual  revenues  in  the 
aggregate  exceed  $250,000,000."  The 
Commission  has  determined  that  there 
are  61,700,000  subscribers  in  the  United 
States.  Therefore,  we  found  that  an 
operator  serving  fewer  than  617,000 
subscribers  shall  be  deemed  a  small 
operator,  if  its  annual  revenues,  when 
combined  with  the  total  annual 
revenues  of  all  of  its  affiliates,  do  not 
exceed  $250  million  in  the  aggregate. 
Based  on  available  data,  we  find  that  the 
number  of  cable  operators  serving 
617,000  subscribers  or  fewer  total  1,450. 
We  do  not  request  nor  do  we  collect 
information  concerning  whether  cable 
system  o]}erators  are  affiliated  with 
entities  whose  gross  annual  revenues 
exceed  $250,000,000,  and  thus  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  nimiber  of  cable 
system  operators  that  would  qualify  as 
small  cable  operators  under  the 
definition  in  the  Act. 

44.  Direct  Broadcast  Satellites  (DBS). 
Because  DBS  provides  subscription 
services,  DBS  falls  within  the  SBA 
definition  of  Cable  and  Other  Pay 
Television  Services  (SIC  4841).  As  of 
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December  1996,  there  were  eight  DBS 
licensees.  The  Commission,  however, 
does  not  collect  annual  revenue  data  for 
DBS  and,  therefore,  is  unable  to 
ascertain  the  number  of  small  DBS 
licensees  that  could  be  impacted  by 
these  rules.  Although  DBS  service 
requires  a  great  investment  of  capital  for 
operation,  we  acknowledge  that  there 
are  several  new  entrants  in  this  field 
that  may  not  yet  have  generated  $11 
million  in  annual  receipts,  and  therefore 
may  be  categorized  as  a  small  business, 
if  independently  owned  and  operated. 

45.  International  Services.  The 
Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
licensees  in  the  international  services. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
SBA  rules  applicable  to 
Communications  Services,  Not 
Elsewhere  Classified  (NEC).  This 
definition  provides  that  a  small  entity  is 
expressed  as  one  with  $11  million  or 
less  in  annual  receipts.  According  to  the 
Census  Bureau,  there  were  a  total  of  848 
communications  services,  NEC  in 
operation  in  1992,  and  a  total  of  775  had 
annual  receipts  of  less  than  $9,999 
million.  We  note  that  those  entities 
providing  only  international  service  will 
not  be  affected  by  our  rules.  We  do  not, 
however,  have  sufficient  data  to 
estimate  with  greater  detail  those 
providing  both  international  and 
interstate  services.  Consequently,  we 
estimate  that  there  are  fewer  than  775 
small  international  service  entities 
potentially  impacted  by  our  rules. 

46.  International  Broadcast  Stations. 
Commission  records  show  that  there  are 
20  international  broadcast  station 
licensees.  We  do  not  request  or  collect 
annual  revenue  information,  and  thus 
are  imable  to  estimate  the  number  of 
international  broadcast  licensees  that 
would  constitute  a  small  business  under 
the  SBA  definition.  We  note  that  those 
entities  providing  only  international 
service  will  not  be  affected  by  our  rules. 
We  do  not,  however,  have  sufficient 
data  to  estimate  with  greater  detail  those 
providing  both  international  and 
interstate  services.  Consequently,  we 
estimate  that  there  are  fewer  than  20 
international  broadcast  stations 
potentially  impacted  by  our  rules. 

47.  Description  of  Projected 
Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements:  Once  we 
adopt  rules  regarding  the  primary-line 
treatment  of  TTY  lines  used  by 
individuals  with  speech  or  hearing 
disabilities,  carriers  will  need  to 
identify  such  individuals.  To  do  so, 
carriers  may  be  able  to  rely  on  existing 
mechanisms,  such  as  the  toll  dlscoimt 


program.  If  carriers  are  unable  to  use 
existing  mechanisms,  they  may  need  to 
implement  a  self-certification 
mechanism.  If  the  Commission  adopts  a 
funding  approach,  carriers  may  also 
need  to  report  revenues  for  the 
administration  of  the  funding 
mechanism.  Carriers  may,  however, 
already  be  providing  some  of  the 
necessary  information  in  conjunction 
with  existing  funding  mechanisms,  such 
as  the  one  currently  in  place  for  TRS. 
Under  the  funding  approach,  carriers 
may  also  need  to  provide  data  on  the 
revenues  attributable  to  TTY  lines  used 
by  speech  or  hearing-impaired 
individuals  as  primary  lines  and  as  non- 
primary  lines.  We  ask  parties  to 
comment  on  the  reporting, 
recordkeeping,  and  other  compliance 
requirements  they  believe  will  be 
necessary  to  Implement  rules  regarding 
the  primary-line  treatment  of  TTY  lines 
used  by  individuals  with  speech  or 
hearing  disabilities. 

48.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered:  We  have  outlined  and 
sought  comment  on  what  we  believe  are 
the  significant  possible  alternatives  for 
implementing  a  primary-line  definition 
with  respect  to  TTY  lines  used  by 
speech-or  hearing-disabled  individuals. 
We  note  that  small  entitles  will  be 
largely  unaffected  by  the  rules  we 
promulgate  following  the  Further  Notice 
because  the  distinction  between  primary 
and  non-primary  lines  applies  only  to 
price  cap  LECs.  Depending  on  the 
funding  mechanism — if  any — chosen, 
however,  some  small  entitles  may  have 
contribution  requirements.  We  seek 
comment  on  any  significant  alternative 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities  and 
accomplish  our  stated  objectives. 

49.  Federal  Rules  that  May  Overlap, 
Duplicate,  or  Conflict  with  the  Proposed 
Rules.  Because  this  is  the  first  occasion 
in  which  the  Commission  has  attempted 
to  define  primary  lines,  we  do  not 
believe  that  the  proposals  in  the  Further 
Notice  overlap  with  or  duplicate  any 
existing  federal  rules.  We  ask  parties  to 
comment  on  any  federal  rules  that  they 
believe  may  overlap  with,  duplicate,  or 
conflict  with  the  approaches  we  discuss 
in  the  Further  Notice. 

3.  Initial  Paperwork  Reduction  Act 
Analysis 

50.  Certain  proposals  contained  in  the 
Further  Notice  may  require  an 
information  collection.  As  part  of  our 
continuing  effort  to  reduce  paperwork 
burdens,  and  as  required  by  the 


Paperwork  Reduction  Act  of  1995, 
Public  Law  No.  104-13,  we  Invite  the 
general  public  and  the  OMB  to  take  this 
opportunity  to  comment  on  those 
information  collections.  Public  and 
agency  comments  are  due  at  the  same 
time  as  other  comments  on  the  Further 
Notice;  OMB  comments  are  due  60  days 
&X)m  date  of  publication  of  the  Further 
Notice  In  the  Federal  Register. 
Comments  should  address:  (a)  whether 
the  proposed  information  collections  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

4.  Notice  and  Comment  Procedures 

51.  Pursuant  to  sections  1.415  and 
1.419  of  the  Commission's  Rules,  47 
CFR  1.415, 1.419,  interested  parties  may 
file  comments  on  or  before  April  9, 
1999,  and  reply  comments  on  or  before 
April  26, 1999.  Comments  may  be  filed 
using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies. 

52.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
niunber.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  message  to  ecfs@fcc.gov,  and 
should  include  the  following  words  in 
the  body  of  the  message,  "get  form 
<yoiu'  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 

53.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretary,  Federal  Communications 
Commission,  445  Twelfth  Street  SW, 
Room  TW-A325,  Washington,  DC 
20554.  In  addition,  one  copy  of  each 
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pleading  must  be  filed  with  the 
Conunission's  duplicating  contractor, 
International  Transcription  Services 
(ITS).  1231  Twentieth  Street,  NW, 
Washington,  DC  20036,  and  one  copy 
with  the  Chief,  Competitive  Pricing 
Division.  445  Twelfth  St.  SW.  Fifth 
Floor.  Washington,  DC  20554. 

54.  Parties  are  also  asked  to  submit 
comments  and  reply  comments  on 
diskette.  Such  diskette  submission 
would  be  in  addition  to  and  not  a 
substitute  for  the  formal  filling 
requirements  addressed  above.  Such  a 
submission  should  be  on  a  3.5-inch 
diskette  formatted  in  an  IBM  compatible 
form  using  MS  Dos  5.0  and  WordPerfect 
5.1  software.  The  diskette  should  be 
submitted  in  "read  only"  mode.  The 
diskette  should  be  clearly  labeled  with 
the  party's  name,  proceeding,  type  of 
pleading  (comment  or  reply  comments), 
and  date  of  submission.  The  diskette 
should  be  accompanied  by  a  cover 
letter. 

55.  Written  comments  by  the  public 
on  the  proposed  information  collections 
are  due  April  9, 1999,  and  replies  are 
due  on  or  before  April  26,  1999.  The 
Office  of  Management  and  Budget 
(0MB)  must  submit  written  comments 
on  the  proposed  information  collections 
on  or  before  60  days  after  date  of 
publication  in  the  Federal  Register.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Conununications 
Commission,  445  Twelfth  St.  SW, 
Washington,  DC  20554,  Room  1-C804, 
or  via  the  Internet  to  dconway@fcc.gov, 
and  to  Timothy  Fain,  0MB  Desk  Officer, 
10236  NEOB,  725  Seventeenth  Street 
NW,  Washington,  DC  20503.  or  via  the 
Internet  to  fain t@al.eop.gov. 

56.  Ahemative  formats  (computer 
diskette,  large  print,  audio  cassette  and 
Braille)  of  the  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
are  available  to  persons  with  disabilities 
by  contacting  Martha  Contee  at  (202) 
418-0260  voice,  (202)  418-2555  TTY.  or 
mcontee@fcc.gov.  The  Notice  can  also 
be  downloaded  at:  http://www.fcc.gov/ 
dtf/. 

57.  Accordingly,  It  is  ordered, 
pursuant  to  the  authority  contained  in 
sections  1,  2,  4(i),  4(j).  201-205,  218- 
220.  225,  and  254  of  the 
Communications  Act  as  amended,  47 
U.S.C.  151,  152, 154(i).  154(j).  201-205, 
218-220,  225,  and  254,  a  Further  Notice 
of  Proposed  Rulemaking  Is  hereby 
adopted. 

58.  It  is  further  ordered  that  the 
Conunission's  Office  of  Public  Affairs, 
References  Operations  Division,  Shall 


send  a  copy  of  the  Further  Notice  of 
Proposed  Rulemaking,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-7788  Filed  4-2-99;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  99-00,  RM-0528] 

Radio  Broadcasting  Services;  Socorro, 
NM 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
conmients  on  a  petition  filed  by 
Mountain  West  Broadcasting  seeking 
the  allotment  of  Channel  271C2  to 
Socorro,  NM,  as  the  community's 
second  local  commercial  FM  service. 
Channel  271C2  can  be  allotted  to 
Socorro  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  34-03-42  NL;  106-53-48 
WL.  Mexican  concurrence  in  the 
allotment  is  required  since  Socorro  is 
located  within  320  kilometers  (199 
miles)  of  the  U.S.-Mexican  border. 
DATES:  Comments  must  be  filed  on  or 
before  May  17. 1999.  and  reply 
comments  on  or  before  June  1, 1999. 
ADDRESSES:  Federal  Commimications 
Commission.  445  12th  Street.  S.W., 
Room  TW-A325.  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Victor  A. 
Michael,  Jr.,  President,  Mountain  West 
Broadcasting,  6807  Foxglove  Drive, 
Cheyenne,  WY  82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
LesUe  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-90,  adopted  March  17, 1999,  and 
released  March  26, 1999.  The  hill  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 


be  purchased  fi'om  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-8240  Filed  4-2-99;  8:45  am] 

BAUNO  COOE  C712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  223 
p.D.  030399A] 

Endangered  and  Threatened  Species; 
Petition  to  Delist  Coho  Salmon  In 
Siskiyou  County,  Callfomia 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  petition  finding. 

SUMMARY:  NMFS  has  received  a  petition 
to  delist  coho  salmon  [Oncorhynchus 
kisutch)  in  Siskiyou  County.  California, 
from  the  endangered  species  list.  NMFS 
has  determined  that  the  petition  does 
not  contain  any  new.  substantial 
scientific  or  commercial  information 
indicating  that  the  petitioned  action 
may  be  warranted. 

DATES:  The  finding  announced  in  this 
dociunent  was  made  on  March  29, 1999. 
ADDRESSES:  Requests  for  information 
concerning  this  petition  should  be  sent 
to  Chief,  &idangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service.  1315  East 
West  Highway.  Silver  Spring,  MD 
20910;  telephone:  (301)713-1401. 
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FOR  FURTHER  INFORMATHM  CONTACT:  Lisa 
Lierheimer  at  (301)713-1401. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (ESA)  of  1973,  as  amended 
(16  U.S.C  et  seq.),  requires  that  NMFS 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  NMFS'  standard  for 
substantial  information  is  stated  at  50 
CFR  424.14(b)  as  "that  amount  of 
information  that  would  lead  a 
reasonable  person  to  believe  that  the 
measure  proposed  in  the  petition  may 
be  warranted."  This  finding  is  to  be 
based  on  all  information  available  to 
NMFS  at  the  time.  To  the  maximum 
extent  practicable,  this  finding  is  to  be 
made  within  90  days  of  the  receipt  of 
the  petition,  and  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register.  If  the  finding  is  positive, 
NMFS  is  also  required  to  promptly 
commence  a  review  of  the  status  of  the 
involved  species. 

NMFS  has  made  a  90-day  finding  on 
a  petition  to  delist  coho  salmon 
[Oncorhynchus  kisutch)  in  Siskiyou 
County,  California.  The  petition,  dated 
January  4, 1999.  was  submitted  by  Mr. 
Richard  A.  Gierak,  Director  of  New 
Frontiers  Institute,  Inc.,  and  was 
received  by  NMFS  on  January  20, 1999. 
The  petitioner  requested  that  NMFS 
delist  coho  salmon  (Oncorhynchus 
kisutch)  in  Siskiyou  County,  California. 
This  population  is  included  in  the 
Southern  Oregon/Northern  California 
coho  salmon  Evolutionarily  Significant 
Unit  (ESU);  the  ESU  was  Usted  as  a 
threatened  species  on  May  6, 1997  (62 
FR  24588). 

The  petitioner  submitted  information 
from  various  documents  from  1985 
through  1998,  including  NMFS 
publications,  reports,  and  Federal 
Register  documents  of  salmon  listings, 
and  from  personal  communications  on 
the  primary  causative  factors  in  the 
decline  of  coho  salmon  in  northern 
California  rivers.  The  petitioner 
identifies  two  categories  of  major  factors 
contributing  to  the  decline  of  northern 
CaUfomia  coho:  nature  (i.e.,  floods,  fire, 
drought.  El  Nino),  and  human  activities 
(i.e.,  the  Marine  Mammal  Protection  Act 
and  the  overpopulation  of  salmonid 
predators,  the  removal  of  salmonid  eggs 
for  hatchery  production,  ocean  fishing, 
and  the  destruction  of  estuarine  habitats 
along  the  coast). 

Under  section  4(a)(1)  of  the  ESA  and 
the  listing  regulations  at  50  CFR 


424.11(c),  when  a  species  is  considered 
for  listing,  NMFS  must  determine 
whether  the  species  is  endangered  or 
threatened  due  to  any  one  or  a 
combination  of  the  following  factors:  (1) 
The  present  or  threatened  destruction, 
modification,  or  curtailment  of  its 
habitat  or  range;  (2)  overutilization  for 
commercial,  recreational,  scientific,  or 
educational  purposes;  (3)  disease  or 
predation;  (4)  the  inadequacy  of  existing 
regulatory  mechanism;  or  (5)  other 
natiu^l  or  manmade  factors  affecting  its 
continued  existence. 

Under  50  CFR  424.11(d),  the  factors 
considered  in  delisting  a  species  are  the 
same  as  those  used  to  list  a  species.  A 
species  may  be  delisted  only  if  the  best 
scientific  and  commercial  data  indicates 
that  the  species  is  no  longer  threatened 
or  endangered  for  the  following  reasons: 
(1)  Extinction;  (2)  recovery  (the  point  at 
which  the  purposes  of  the  ESA  are  no 
longer  required);  or  (3)  subsequent 
investigation  reveals  that  the  original 
data  or  the  interpretation  of  that  data 
used  to  list  the  species  was  in  error. 

In  its  listing  determination  for  coho 
salmon  in  the  Southern  Oregon/ 
Northern  CaUfomia  ESU  (62  FR  24588, 
May  6, 1997),  NMFS  concluded  that  the 
current  status  of  the  population  is  the 
result  of  a  wide  range  of  long-standing, 
human-induced  factors  (i.e.  habitat 
degradation,  harvest,  and  artificial 
propagation)  that  serve  to  exacerbate  the 
effects  of  enviroiunental  conditions  that 
adversely  impact  coho  salmon  such  as 
drought,  poor  ocean  conditions,  and 
flooding.  The  specific  factors  for  decline 
of  coho  salmon  that  were  identified  in 
the  petition  (i.e.  natural  environmental 
change  due  to  floods,  fire,  drought  and 
El  Nino,  and  hiunan-induced  activities 
associated  with  the  management  of 
marine  mammal  populations,  fishing, 
and  hatchery  practices)  were  previously 
considered  by  NMFS  in  its  listing 
determination  and  found  to  have 
contributed  to  the  species  decline. 
Information  demonstrating  that  listed 
salmon  have  recovered  or  that  the 
threats  to  salmon  no  longer  exist  were 
not  presented  in  the  petition. 

NMFS  has  reviewed  the  petition,  the 
literature  cited  in  the  petition,  and  other 
available  literature  and  information. 
NMFS  finds  that  the  petitioned  action 
does  not  present  substantial  scientific  or 
commercial  information  indicating  that 
delisting  coho  salmon  in  Siskiyou 
County,  CaUfomia,  or  the  Southern 
Oregon/Northern  CaUfomia  coho 
salmon  ESU  in  which  these  populations 
are  included,  may  be  warranted. 

Authority:  16  U.S.C.  1531  et  seq. 


Dated:  March  29. 1999. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  99-8181  Filed  4-2-99;  8:45  am] 

BIUJNO  CODE  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospfieric 
Administration 

50  CFR  Parts  223, 224,  and  226 

[Docket  No.  M0723205-0057-02;  LD. 
121  IMA] 

RIN  1018-AF46 

DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Ttireatened  Species; 
Tlireatened  Status  for  Southwestern 
Washington/Columbia  River  Coastal 
Cutthroat  Trout  in  Washington  and 
Oregon,  and  Delisting  of  Umpqua  Rivar 
Cutthroat  Trout  in  Oregon 

AGENCIES:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce;  Fish  and  Wildlife  Service 

(FWS),  hiterior. 

ACTION:  Proposed  mle;  request  for 

comments. 

SUMMARY:  NMFS  completed  a 
comprehensive  status  review  of  coastal 
cutthroat  trout  (Oncorhynchus  clarki 
clarki)  populations  in  Washington, 
Oregon,  and  California  and  has 
identified  six  Evolutionarily  Significant 
Units  (ESUs)  vdthin  this  range.  Since 
that  time,  the  question  of  whether 
NMFS  or  FWS  (the  Services,  or  we)  has 
ESA  jiuisdiction  over  the  species  has 
arisen,  and  we  have  therefore  agreed  to 
resolve  this  matter  before  the  final 
listing  determination.  In  addition,  the 
ESA  requires  FWS  concurrence  on 
NMFS  ESA  delisting  determinations. 
Therefore,  we  are  issuing  this  proposal 
jointly.  We  propose  a  mle  to  list  one  of 
the  six  cutthroat  trout  ESUs  as 
threatened  under  the  Endangered 
Species  Act  (ESA).  The  proposed  ESU 
consists  of  coastal  cutthroat  trout 
populations  in  southwestem 
Washington  and  the  Columbia  River, 
excluding  the  Willamette  River  above 
Willamette  Falls.  We  also  propose  to 
delist  the  Umpqua  River  cutthroat  trout 
ESU  currently  listed  as  endangered. 
Information  made  available  since  that 
listing  indicates  Umpqua  River 
cutthroat  trout  are  part  of  a  larger  ESU 
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encompassing  the  coast  of  Oregon 
between  the  Columbia  River  and  Cape 
Blanco.  Oregon,  and  that  this  ESU  does 
not  warrant  listing  at  this  time.  NMFS 
considers  this  ESU  a  candidate  for 
listing. 

In  the  proposed  ESU,  only  naturally 
spawned  cutthroat  trout  are  proposed 
for  listing.  Prior  to  the  final  listing 
determination,  we  will  examine  the 
relationship  between  hatchery  and 
naturally  spawned  populations  of 
cutthroat  trout,  and  populations  of 
cutthroat  trout  above  barriers  to  assess 
whether  any  of  these  populations 
warrant  listing.  This  may  result  in  the 
inclusion  of  specific  hatchery 
populations  or  populations  above 
barriers  as  part  of  the  listed  ESU  in  the 
final  listing  determination. 

The  Services  request  public 
comments  on  the  biological  issues 
pertaining  to  this  proposed  rule.  We 
also  request  information  on  the 
biological,  economic,  and  any  other 
information  relevant  to  designating 
critical  habitat  for  the  proposed 
cutthroat  trout  ESU.  We  further  request 
suggestions  and  comments  on  integrated 
local/state/tribal/Federal  conservation 
measures  that  will  achieve  the  purposes 
of  the  ESA  to  recover  the  health  of 
coastal  cutthroat  trout  populations  and 
the  ecosystems  upon  which  they 
depend.  We  believe  these  efforts,  if 
successful,  could  serve  as  central 
components  of  a  broadly  based 
conservation  program  for  recovery  and 
rebuilding  of  salinonid  populations, 
including  coastal  cutthroat  trout. 

DATES:  Coimnents  must  be  received  by 
July  6, 1999.  NMFS  will  annoimce  the 
dates  and  locations  of  public  hearings  in 
Washington  and  Oregon  in  a  separate 
Federal  Register  document.  Requests  for 
additional  public  hearings  must  be 
received  by  May  20, 1999. 

ADDRESSES:  Comments  on  this  proposed 
rule  and  requests  for  |>ublic  hearings  or 
reference  materials  should  be  sent  to 
Chief,  Protected  Resources  Division, 
NMFS,  Northwest  Region,  525  NE 
Oregon  Street,  Suite  500,  Portland,  OR 
97232-2737;  fax  (503)  230-5435. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin,  503-231-2005,  Craig 
Wingert,  562-980-4021,  or  Christopher 
Mobley,  301-713-1401  of  NMFS,  or 
Catrina  Martin,  503-231-6131  of  FWS. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

Reference  materials  regarding  this 
listing  determination  can  also  be 
obtained  from  the  internet  at 
www.nwr.noaa.gov. 


Background 

In  a  document  dated  September  12, 
1994,  NMFS  announced  its  intent  to 
conduct  comprehensive  status  reviews 
for  five  species  of  Pacific  salmonids, 
including  sea-run  cutthroat  trout  (59  FR 
46808).  These  were  in  addition  to  two 
ongoing  status  reviews  for  west  coast 
coho  salmon  (O.  kisutch)  and  steelhead 
(O.  mykiss).  NMFS  completed  coastwide 
status  reviews  for  coho  salmon  and 
steelhead  on  July  25, 1995,  and  August 
9, 1996,  respectively  (60  FR  38011;  61 
FR  41541).  On  October  4. 1995.  NMFS 
completed  its  status  review  for  west 
coast  pink  salmon  (O.  gorbuscha)  (60  FR 
51928).  In  March  of  1998,  NMFS 
completed  its  status  reviews  for  west 
coast  sockeye  (O.  nerka),  chum  (O. 
keta),  and  chinook  salmon  [O. 
tshawytscha)  (63  FR  11750;  63  FR 
11774;  63  FR  11482).  Thus,  the  current 
status  review  for  coastal  cutthroat  trout 
completes  NMFS'  comprehensive 
assessment  of  seven  Pacific  salmonid 
stocks  under  its  ESA  jurisdiction  (coho, 
pink,  sockeye,  chum,  and  chinook 
salmon;  and  steelhead  and  cutthroat 
trout). 

On  December  18, 1997,  the  Secretary 
of  Commerce  received  a  petition  bom 
Oregon  Natural  Resources  Council  to 
list  and  to  designate  critical  habitat  for 
sea-run  cutthroat  trout  in  the  States  of 
Washington,  Oregon,  and  California. 
Copies  of  this  petition  are  available 
upon  request  (see  ADDRESSES).  On 
March  23, 1998.  NMFS  accepted  this 
petition  as  containing  substantial 
scientific  information  indicating  that  a 
status  review  was  warranted  (63  FR 
13832).  Acceptance  of  this  petition 
invoked  the  ESA's  statutory  requirement 
for  NMFS  to  issue  its  findings  on  the 
coastal  cutthroat  trout  status  review  by 
December  18, 1998. 

In  response  to  a  petition  to  list 
Umpqua  River  cutthroat  trout  under  the 
ESA,  on  July  8, 1994  (59  FR  35089), 
NMFS  published  a  proposed  rule  to  list 
this  ESU,  or  distinct  population  (See 
"Consideration  as  a  'Species'  Under  the 
ESA"),  as  an  endangered  species.  In  this 
notice.  NMFS  proposed  to  include  all 
cutthroat  trout  life-history  types  (i.e., 
non-migratory,  freshwater  migratory, 
and  anadromous)  in  the  listed  ESU.  On 
August  9. 1996  (61  FR  41514),  NMFS 
published  a  final  rule  listing  Umpqua 
River  coastal  cutthroat  trout  as  an 
endangered  species.  However,  in  doing 
so,  NMFS  committed  to  re-evaluate  the 
status  of  the  species  within  2  years  or 
as  new  scientific  information  became 
available.  The  Services  re-evaluate  the 
status  of  Umpqua  River  cutthroat  in  this 
docimient. 


On  January  29, 1998.  Douglas  County, 
Oregon  sued  the  Secretary  of  Commerce, 
alleging  that  NMFS'  listing  of  Umpqua 
River  cutthroat  trout  as  an  endangered 
species  was  not  based  on  the  "best 
scientific  and  commercial  data 
available"  in  violation  of  the  ESA.  On 
December  14. 1998,  the  District  Court  of 
Oregon  upheld  NMFS'  listing 
determination,  noting  that  NMFS' 
ongoing  status  review  of  the  species 
provides  Douglas  County  and  other 
parties  with  an  opportimity  to  submit 
new  information  for  NMFS' 
consideration.  Douglas  County  v.  Daley, 
No.  98-6024-HO.  slip  op.  at  n.  13  {D. 
OR.  Dec.  14, 1998).  NMFS  considers 
new  information  submitted  by  Douglas 
County  and  other  parties  below. 

During  the  status  review  process 
NMFS  initiated  a  series  of  technical 
meetings  with  comanagers  (state  and 
tribal  governments)  and  the  public. 
Among  these  meetings  was  a  series  of 
Pacific  Salmon  Biological  Technical 
Committee  meetings  held  in 
Washington.  Oregon,  and  California. 
Furthermore,  on  October  13, 1998, 
NMFS  Biological  Review  Team  (BRT) 
members  met  with  comanagers  and 
discussed  their  comments  on  a  draft 
status  review  report.  The  BRT 
considered  these  comments  in  drafting 
their  final  status  review  report.  Copies 
of  the  final  status  review  document 
entitled  "Scientific  Conclusions  of  the 
Review  of  the  Status  of  Coastal 
Cutthroat  Trout  [Oncorhynchus  clarki 
clarki]  from  Washington,  Oregon,  and 
California"  (NMFS,  1998a)  are  available 
upon  request  (see  ADDRESSES). 

Agency  Jurisdiction  for  Cutthroat  Trout 

As  described  above,  NMFS  has  a 
history  of  conducting  status  reviews  on 
sea-run  cutthroat  trout.  During  the 
status  review  for  Umpqua  River  sea-run 
cutthroat  trout.  NMFS  and  FWS  agreed 
that  NMFS  would  handle  ESA 
responsibilities  for  all  life  forms  of  the 
species  in  the  Umpqua  River  Basin 
(FWS,  1994).  Since  that  time,  the  issue 
of  agency  jurisdiction  has  arisen  for  the 
various  cutthroat  life  forms  in  other 
west  coast  basins,  including  the 
Southwestern  Washington/Colimibia 
River  cutthroat  trout  ESU.  For  this 
reason,  the  current  proposal  to  list  the 
Southwestern  Washington/Columbia 
River  cutthroat  trout  ESU  is  being 
promulgated  jointly.  Prior  to  the  final 
listing  determination,  one  agency  will 
assume  lead  ESA  responsibility  for  the 
species. 
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Data  Limitatioiu  and  Scientific 
Uncertainty 

There  is  a  lack  of  quantitative 
information  across  the  range  of  coastal 
cutthroat  trout.  This  is  not  to  say  that 
information  about  coastal  cutthroat  trout 
does  not  exist;  in  fact,  a  considerable 
amount  is  known  about  the  biology  of 
this  species.  However,  much  of  this 
information  is  qualitative  or  descriptive, 
rather  than  quantitative. 
Comprehensive,  coastwide  data  sets  on 
distribution,  abundance,  age  structure, 
run  timing,  and  other  biological 
characteristics  are  largely  absent  for 
coastal  cutthroat  trout,  the  fact  that 
coastal  cutthroat  trout  do  not  constitute 
a  commercially  caught  species,  with 
fewer  directed  fisheries  than  for  co- 
occurring  Pacific  salmonids,  no  doubt 
has  much  to  do  with  the  paucity  of 
these  data.  Furthermore,  spawning 
coastal  cutthroat  trout  are  more  difBcult 
to  observe  than  spawning  salmon,  and 
there  are  almost  no  large  runs  that  are 
clear  targets  for  systematic  monitoring. 

Given  the  paucity  of  available  data  for 
coastal  cutthroat  trout,  NMFS  employed 
two  methods  to  characterize  uncertainty 
in  its  risk  assessments.'  Both  methods 
entailed  characterizing  BRT  members' 
degree  of  certainty  with  particular  risk 
conclusions.  These  methods  generally 
led  to  consistent  results,  and  the  BRT 
used  this  information  to  draw  its 
conclusions  regarding  the  status  of  ESUs 
and  then  to  characterize  the  degree  of 
certainty  associated  with  such  scientific 
conclusions. 

Life  History  of  the  Species 

The  life  history  of  coastal  cutthroat 
trout  may  be  one  of  the  most  complex 
of  any  Pacific  salmonid.  Unlike  other 
anadromous  salmonids,  sea-run  forms  of 
coastal  cutthroat  trout  do  not  overwinter 
in  the  ocean  and  only  rarely  make 
extended  migrations  across  large  bodies 
of  water.  Their  migrations  in  the  marine 
environment  are  usually  within  10 
kilometers  (6  miles)  of  land  (Giger, 
1972;  Sumner,  1972;  Jones,  1976;  and 
Johnston,  1982),  but  have  been  detected 
up  to  80  kilometers  (50  miles)  offshore 
(Pearcy,  1997).  Although  most 
anadromous  cutthroat  trout  enter 
seawater  as  2-or-3-year-old  fish,  some 
may  remain  in  fi^sh  water  up  to  5  years 
before  entering  the  sea  (Giger,  1972;  and 
Sumner,  1972).  Other  cutthroat  trout 
may  not  outmigrate  to  the  ocean,  but 
remain  as  nonmigrants  in  small 
headwater  tributaries.  Still  other 
cutthroat  trout  may  migrate  entirely 
within  freshwater  environments 
(Nicholas,  1978;  Tommasson,  1978;  and 
Moring  et  al.,  1986),  even  when  they 
have  access  to  the  ocean  (Tomasson, 


1978).  In  the  Umpqua  River, 
anadromous,  non-migratory,  and 
freshwater  migratory  (river-migrating) 
life-history  forms  have  been  reported 
(Loomis  and  Anglin,  1992;  and  Loomis 
et  al.,  1993).  Details  of  coastal  cutthroat 
trout  life  history  and  ecology,  including 
characteristics  of  particular  life-history 
forms,  can  be  found  in  published 
reviews  by  Hall  (1997),  Bisson  (1997), 
and  (kesswell  and  Hiding  (1997). 
Unfortimately,  these  reviews  indicate 
that  the  genetic  and  environmental 
factors  determining  these  life-history 
forms  are  poorly  understood,  a  situation 
that  has  compUcated  the 
characterization  of  ESU  boundaries  and 
risk  for  coastal  cutthroat  trout 

Consideration  as  a  "Species"  Under  the 
ESA 

To  qualify  for  listing  as  a  threatened 
or  endangered  species,  the  identified 
populations  of  coastal  cutthroat  trout 
must  constitute  "spedes"  under  the 
ESA.  The  ESA  defines  a  "species"  to 
include  "any  subspecies  of  fish  or 
wildlife  or  plants,  and  any  distinct 
population  segment  of  any  species  of 
vertebrate  fish  or  wildlife  which 
interbreeds  when  mature."  [ESA  Section 
3(15)1  NMFS  published  a  policy 
describing  the  agency's  application  of 
the  ESA  definition  of  "species"  to 
anadromous  Pacific  salmonid  species 
(56  FR  58612,  November  20. 1991). 
Subsequently,  the  Services  jointly 
issued  a  policy  addressing  the 
recognition  of  distinct  vertebrate 
population  segments  of  all  vertebrate 
species  under  the  ESA  on  February  7, 
1996  (61  FR  4722).  NMFS'  policy 
provides  that  a  Pacific  salmonid 
population  will  be  considered  distinct 
and,  hence,  a  species  under  the  ESA  if 
it  represents  an  ESU  of  the  biological 
species.  A  population  must  satisfy  two 
criteria  to  be  considered  an  ESU:  (1)  It 
must  be  reproductively  isolated  fi:t)m 
other  conspecific  population  units  (i.e., 
different  populations  of  the  same 
species),  and  (2)  it  must  represent  an 
important  component  in  the 
evolutionary  legacy  of  the  biological 
species.  The  first  criterion,  reproductive 
isolation,  need  not  be  absolute,  but  must 
be  strong  enough  to  permit 
evolutionarily  important  differences  to 
accrue  in  different  population  imits. 
The  second  criterion  is  met  if  the 
population  contributes  substantially  to 
the  ecological/genetic  diversity  of  the 
species  as  a  whole.  Guidance  on  the 
application  of  this  policy  is  contained  in 
a  NOAA  Technical  Memorandima 
entitled  "E)efinition  of  Species  Under 
the  Endangered  Species  Act: 


Application  to  Pacific  Salmon,"  that  is 
available  upon  request  (see  ADDRESSES). 

ReproductiTe  Isolation 

Genetic  data  provide  useful  indirect 
evidence  on  reproductive  isolation  by 
integrating  information  about  migration 
and  gene  flow  over  evolutionary  time 
fiames.  However,  only  a  limited  number 
of  studies  of  the  genetic  population 
structure  of  coastal  cuttlu-oat  trout 
populations  in  the  Pacific  Northwest 
have  been  published,  and  these  are  very 
recent.  Other  studies  are  contained  in 
unpublished  graduate  theses.  All  but 
one  of  these  studies  included  samples 
from  a  limited  geographic  range. 

In  order  to  address  this  genetic  data 
gap,  NMFS,  the  Washington  Department 
of  Fish  and  WildUfe  (WDFW),  and  the 
Oregon  Department  of  Fish  and  Wildlife 
(ODFW)  recentfy  conducted  a  coastwide 
study  of  biochemical  genetic  variability 
in  coastal  cutthroat  trout  to  help 
delineate  groups  of  populations  for 
management  and  conservation.  The 
results  of  this  study  are  simunarized  in 
this  dociunent  under  "Summary  of    . 
Proposed  ESU  Determinations"  and  are 
discussed  in  further  detail  in  the  status 
review  document  (NMFS,  1998a). 

Few  detailed  studies  have  explored 
the  relationship  between  non-migratory, 
freshwater  migratory,  and  anadromous 
O.  clarki  clarid  in  the  same  river  basin, 
cohabitating  in  the  same  location.  The 
few  existing  studies  of  cutthroat  trout 
show  that,  although  both  allele 
frequencies  and  morphology  may  differ 
between  populations  above  barriers  and 
populations  below  baniers  with  access 
to  the  sea,  these  different  life-history 
forms  are  generally  more  closely  related 
within  a  cfrainage  than  are  populations 
from  different  drainages.  These  results 
indicate  that  sea-run  and  non-migratory 
populations  of  cutthroat  trout  represent 
a  single  evolutionary  lineage  in  which 
the  various  life-history  characteristics 
have  arisen  repeatedly  in  different 
geographic  regions. 

With  respect  to  barriers  that  permit 
some  one-way  migration  (i.e., 
downstream  migration  of  smolts  but  not 
upstream  passage  of  adults),  NMFS 
concludes  that  coastal  cutthroat  trout 
above  these  barriers  should  generally  be 
included  in  ESUs  that  contain 
populations  below  these  barriers.  The 
basis  for  this  conclusion  is  twofold:  (1) 
Populations  above  barriers  may 
contribute  demographically  and 
genetically  to  populations  below  them, 
even  if  the  number  of  successful  one- 
way migrants  per  generation  is  low,  and 
(2)  populations  above  barriers  may 
represent  genetic  resources  shared  by 
populations  below  these  barriers  (and 
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therefore  may  constitute  a  signiBcant 
component  of  diversity  for  an  ESU). 
However,  at  this  time  NMFS  has  not 
attempted  to  identify  any  specific 
populations  above  barriers  where  one- 
way migration  is  occurring  to  a 
significant  extent.  Therefore,  while  such 
populations  are  considered  part  of  the 
biological  ESU  to  which  they  contribute, 
NMFS  (or  the  FTVS)  will  determine  on 
a  case-by-case  basis  whether  such 
populations  warrant  protection  under 
the  ESA.  Populations  of  coastal 
cutthroat  trout  existing  above 
Willamette  Falls  in  Oregon  are  an 
exception  to  this  general  rule;  this 
situation  and  the  rationale  for  this 
determination  are  discussed  in  the 
following  section. 

Summary  of  Proposed  ESU 
Determinations 

NMFS'  ESU  determinations  for 
coastal  cutthroat  trout  in  Washington, 
Oregon,  and  California  are  summarized 
here.  A  more  detailed  discussion  of  ESU 
determinations  is  presented  in  the 
"Scientific  Conclusions  of  the  Review  of 
the  Status  of  Coastal  cutthroat 
(Oncorhynchus  clarki  darki)  trout  from 
Washington,  Oregon,  and  California" 
(NMFS,  1998a).  Copies  of  this  document 
are  available  upon  request  (see 
ADDRESSES). 

(1)  Puget  Sound  ESU 

This  proposed  ESU  includes 
populations  of  coastal  cutthroat  trout 
from  drainages  of  Puget  Sound,  Hood 
Canal,  the  eastern  Olympic  Peninsula 
(east  of  and  including  the  Elwha  River), 
and  the  Strait  of  Juan  de  Fuca.  Life- 
history  data  indicate  that  coastal 
cutthroat  trout  from  Puget  Sound 
generally  smolt  at  a  smaller  size  and 
possibly  at  a  yoimger  age  than  those 
directly  entering  the  open  ocean  or  the 
outer  coastal  marine  waters.  Genetic 
data  also  indicate  differences  among 
populations  in  this  ESU  and  those  in 
southwestern  Washington  and  farther 
south.  Genetic  data  also  indicate  that, 
although  populations  in  Puget  Sound, 
Hood  Canal,  and  on  the  Olympic 
Peninsula  are  highly  heterogeneous 
genetically,  evidence  exists  for 
separation  of  populations  on  the 
Olympic  Peninsula  from  those  in  the 
eastern  Strait  of  Juan  de  Fuca,  northern 
Puget  Sound,  and  Hood  Canal. 
Populations  in  Hood  Canal  and  along 
the  Strait  of  Juan  de  Fuca  are 
distinctive,  but  show  no  clear  evidence 
of  a  transition  zone  between 
populations  in  Puget  Sound  and 
southwestern  Washington.  Populations 
from  the  upper  Nisqually  River  (a 
heavily  glacially  influenced  system  in 


southern  Puget  SoundJ  are  markedly 
distinct  genetically  from  their  nearest 
geographic  neighbors.  NMFS  was 
unable  to  ascertain  the  source  of  this 
distinctiveness;  possibilities  include 
strong  and  long-standing  reproductive 
isolation,  sharp  habitat  differences,  or  a 
combination  of  these  factors. 

Based  on  distinctive  life-history, 
genetic,  and  biogeographic  patterns, 
NMFS  concludes  that  the  Puget  Sound 
ESU  includes  all  streams  in  Puget 
Sound  and  the  Strait  of  Juan  de  Fuca 
west  to,  and  including,  the  Elwha  River. 
The  northern  boundary  for  this  ESU  is 
unclear,  but  genetic  data  lend  support  to 
the  hypothesis  that  this  ESU  extends 
into  southern  British  Columbia, 
including  populations  along  the  eastern 
Georgia  Strait  north  of  the  city  of 
Vancouver.  These  data  also  indicate  that 
Vancouver  Island  populations  are 
genetically  distinct  from  those  on  the 
mainland,  providing  evidence  for 
reproductive  isolation  of  these  groups. 
In  general,  this  ESU's  boundaries  reflect 
an  ecoregion  in  which  river  drainages 
have  relatively  high  flows  due  largely  to 
high  precipitation,  snow  melt,  and 
temperatures  moderated  by  the  marine 
environment.  The  southern  and  western 
boundaries  are  similar  to  those 
previously  identified  for  chinook,  coho, 
chum,  and  pink  salmon,  and  steelhead; 
the  northern  boundary  differs  from  that 
for  chinook  and  coho  salmon  (which 
does  not  extend  into  Canada)  and  for 
pink,  chum,  and  coho  salmon  (which 
does  not  include  eastern  Vancouver 
Island). 

(2)  Olympic  Peninsula  ESU 

The  proposed  boundaries  of  this  ESU 
are  similar  to  those  of  steelhead  and 
coho  salmon,  previously  reviewed  by 
NMFS  (Busby  et  al.  1996;  and 
Weitkamp  et  al,  1996)  and  include 
coastal  cutthroat  trout  populations  from 
the  Strait  of  Juan  de  Fuca  west  of  the 
Elwha  River  and  coastal  streams  south 
to,  but  not  including,  streams  that  drain 
into  Grays  Harbor.  Support  for  this  ESU 
relies  on  the  ecological  distinctiveness 
of  this  area,  which  is  characterized  by 
high  precipitation,  cool  water 
temperatures,  and  relatively  short,  high- 
gradient  streams  entering  directly  into 
the  open  ocean.  Life-history  data  also 
suggest  that  these  fish  may  have 
different  migratory  patterns  than  those 
in  Puget  Sound  or  the  Columbia  River. 
Coastal  cutthroat  trout  from  this  area  are 
relatively  large  as  smolts,  and  a  higher 
proportion  of  individuals  appear  to 
mature  at  first  return  from  seawater  than 
is  the  case  in  most  Puget  Sound 
populations. 


Genetic  data  for  this  ESU  are  limited. 
Populations  that  have  been  sampled 
from  the  Olympic  Peninsula  are 
genetically  distinctive  but  show  a 
stronger  genetic  affinity  to  neighboring 
populations  in  Puget  Sound  and  in 
Hood  Canal  than  to  those  along  the 
Strait  of  Juan  de  Fuca  (east  of  the  Elwha 
River).  However,  at  least  some  of  the 
Olympic  Peninsula  populations  are  not 
strongly  differentiated  from  those  in 
northern  or  southern  Puget  Sound,  and 
they  are  well  differentiated  from 
populations  to  the  south  along  the  coast. 
Available  information  indicates  that  this 
ESU  may  represent  a  genetic  transition 
zone  between  the  Puget  Sound  and 
Southwestern  Washington/Columbia 
River  ESUs. 

(3)  Southwestern  Washington/Columbia 
River  ESU 

The  proposed  boimdaries  of  this  ESU 
are  similar  to  those  of  the  lower 
Columbia  River/southwest  Washington 
Coast  coho  salmon  ESU  (Weitkamp  et 
al,  1996).  The  ESU  comprises  cutthroat 
trout  in  the  Columbia  River  and  its 
tributaries  downstream  from  the 
Klickitat  River  in  Washington  and 
Fifteenmile  Creek  in  Oregon  (inclusive) 
and  the  Willamette  River  and  its 
tributaries  downstream  from  Willamette 
Falls.  The  ESU  also  includes  cutthroat 
trout  in  Washington  coastal  drainages 
from  the  Columbia  River  to  Grays 
Harbor  (inclusive).  Support  for  these 
ESU  boundaries  comes  primarily  from 
ecological  and  genetic  information. 
Ecological  characteristics  of  this  region 
include  the  presence  of  extensive 
intertidal  mud  and  sandflats, 
similarities  in  fi^shwater  and  estuarine 
fish  faunas,  and  differences  from 
estuaries  to  the  north  of  Grays  Harbor 
and  to  the  south  of  the  Columbia  River. 
Genetic  samples  from  coastal  cutthroat 
in  southwestern  Washington  also  show 
a  relatively  close  genetic  affinity  to  the 
samples  from  the  Columbia  River. 

Some  data  support  a  split  of  the 
Columbia  River  from  southwestern 
Washington  coastal  cutthroat  trout 
populations.  Tagging  and  recovery  data 
for  chinook,  coho,  and  chum  salmon 
indicate  different  marine  distributions 
for  fish  from  the  two  areas.  The  limited 
dispersal  ability  of  anadromous 
cutthroat  trout  may  restrict  genetic 
exchange  among  populations  in  the  two 
areas,  and  the  areas  exhibit  differences 
in  their  physical  estuarine 
characteristics.  An  important  salmonid 
parasite,  Ceratomyxa  shasta,  occurs  in 
the  Coliunbia  River  but  has  not  been 
observed  in  Willapa  Bay  or  Grays 
Harbor.  WDFW  has  conducted  an 
unpublished  analysis  of  a  small  number 
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of  southwestern  Washington 
populations  in  which  it  detected  a 
greater  differentiation  of  populations 
between  this  ESU  and  those  in  the 
Columbia  River  than  did  NMFS  in  its 
more  comprehensive  analysis.  WDFW 
also  argues  that  extensive  hatchery 
influence  in  some  populations  may  have 
obscured  natural  genetic  differences 
between  southwestern  Washington  and 
lower  Columbia  River  coastal  cutthroat 
trout.  However,  NMFS  concludes  that 
these  analyses  collectively  do  not 
provide  compelling  evidence  for 
separate  coastal  cutthroat  trout  ESUs  for 
the  southwestern  Washington  coast  and 
the  Columbia  River. 

(4)  Upper  Willamette  River  ESU 

This  proposed  ESU  includes 
populations  of  cutthroat  trout  above 
Willamette  Falls  in  Oregon.  Coastal 
cutthroat  trout,  along  with  spring 
Chinook  salmon  and  winter  steelhead, 
are  the  only  three  species  of 
anadromous  Pacific  salmonids  that 
historically  occurred  above  Willamette 
Falls.  In  the  Upper  Willamette  River, 
these  other  two  species  have  been 
identified  as  separate  ESUs  in  previous 
status  reviews,  based  on  ecological  and 
genetic  differences  from  other  Columbia 
River  populations,  and  on  physical  and 
hydrological  conditions  (Busby  et  ai, 
1996;  and  Myers  et  al.,  1998).  Based  on 
information  provided  by  ODFW  (1998), 
Willamette  Falls  is  a  nearly  complete 
barrier  to  anadromous  fish,  including 
summer  steelhead  and  coastal  cutthroat 
trout,  during  siunmer  and  early  fall. 
NMFS  concludes  that  the  upper 
Willamette  River  has  probably  never 
supported  a  substantial  anadromous 
population  of  cutthroat  trout;  the 
primary  life-history  types  that  exist 
above  Willamette  Falls  appear  to  be  the 
non-migratory  and  freshwater  migratory 
forms,  which  appear  to  be  relatively  rare 
below  the  falls. 

Upper  Willamette  River  coastal 
cutthroat  trout  exhibit  a  genetic 
structure  consistent  with  the  hypothesis 
that  Willamette  Falls  is  a  strong 
reproductive  barrier  between 
populations  above  and  below  the  falls. 
C.  shasta  existing  in  the  Willamette 
River  below  the  Marys  River  and  high 
temperatures  in  the  lower  Willamette 
River  in  summer  and  fall  probably  limit 
the  siuvival  of  the  very  few  migrants 
that  are  known  to  drop  over  the  falls. 
The  river  above  Willamette  Falls 
encompasses  a  large  area  with 
considerable  habitat  complexity,  and 
this  area  supports  several  different 
populations  of  coastal  cutthroat  trout. 
AlUiough  these  populations  are  highly 
heterogeneous  (dissimilar)  genetically. 


they  do  form  a  moderately  coherent 
cluster  of  apparently  isolated  and  semi- 
isolated  populations. 

The  physical  and  genetic  evidence 
for:  (1)  a  barrier  at  Willamette  Falls;  (2) 
habitat  and  ecological  differences  above 
and  below  the  Falls;  (3)  the  lack  of 
anadromous  populations  and  the 
prevalence  of  freshwater  migratory 
forms  above  the  Falls;  and  (4)  evidence 
for  very  few  smolt  outmigrants 
produced  above  the  Falls  leads  NMFS  to 
conclude  that  coastal  cutthroat  trout 
above  Willamette  Falls  should  be 
considered  a  separate  ESU.  Since 
cutthroat  trout  in  this  region  do  not 
conduct  extensive  migrations  and 
remain  primarily  in  the  freshwater 
environment,  The  Services  conclude 
that  cutthroat  trout  in  this  ESU  fall 
under  the  jiuisdiction  of  FWS.  As 
previously  noted,  overall  ESA 
jujrisdiction  of  all  coastal  cutthroat  trout 
ESUs  remains  to  be  determined. 

(5)  Oregon  Coast  ESU 

The  proposed  boundaries  of  this  ESU 
are  similar  to  those  identified  for  coho 
and  Chinook  salmon  and  steelhead 
(Weitkamp  et  al.,  1996;  Myers  et  al., 
1998;  and  Busby  et  al.,  1996)  and 
include  coastal  cutthroat  trout 
populations  from  the  mouth  of  the 
Columbia  River  south  to  Cape  Blanco, 
Oregon.  Genetic  data  indicate  marked 
differences  between  coastal  cutthroat 
trout  populations  from  coastal  Oregon 
and  those  in  the  Columbia  River  and 
along  the  Washington  coast.  Samples  of 
coastal  cutthroat  trout  south  of  the 
Columbia  River  indicate  a  large, 
heterogeneous  group  of  populations 
along  3ie  Oregon  coast.  Furthermore, 
several  ecological  differences  exist 
between  rivers  along  the  Oregon  coast 
and  those  farther  north.  The  Oregon 
coast  is  characterized  by  a  strong 
maritime  influence,  including  relatively 
high  precipitation,  moderate 
temperatures,  and  short,  low  gradient 
streams  with  few  migration  barriers. 
Tagging  studies  in  Alaska  and  elsewhere 
indicate  that  anadromous  cutthroat  trout 
follow  shorelines  when  in  seawater; 
thus,  the  known  migratory  patterns  of 
this  species  are  consistent  with  the 
hypoUiesis  that  the  Coltmibia  River, 
which  is  several  miles  wide  and 
relatively  deep  at  its  mouth,  is  a 
migratory  barrier  between  coastal 
populations  in  Oregon  and  those  in 
Washington. 

Although  genetic  data  provide  some 
evidence  for  a  spUt  between  populations 
north  or  south  of  Cape  Blanco,  Oregon, 
biological  and  ecological  data  provide 
even  greater  support  for  such  a  spUt. 
The  Cape  Blanco  area  is  a  major 


biogeographic  boundary  for  many 
marine  and  terrestrial  species,  and  has 
been  identified  as  an  ESU  boundary  for 
Chinook  and  coho  salmon  and  steelhead 
on  the  basis  of  strong  genetic,  fife- 
history,  ecological,  and  habitat 
differences  north  and  south  of  this 
landmark.  Meristic  data  (measurements 
of  physical  characteristics)  also  point  to 
a  difference  between  coastal  cutthroat 
trout  populations  north  and  south  of 
Cape  Blanco. 

Previously,  NMFS  concluded  that 
cutthroat  trout  in  the  Umpqua  River 
Basin  constituted  an  ESU  (Johnson  et 
a7.^1994;  61  FR  41514.  August  9, 1996). 
However,  new  genetic  information 
collected  during  the  coastwide  status 
review  indicates  that  cutthroat  trout    » 
populations  in  the  Umpqua  River  Basin 
are  part  of  a  larger  coastal  ESU  that 
includes  populations  in  Oregon  coastal 
drainages  from  the  mouth  of  the 
Columbia  River  to  Cape  Blanco.  As 
discussed  later  in  this  doctiment,  NMFS 
proposes  to  revise  the  Umpqua  River 
cutthroat  trout  Usting  determination 
consistent  with  these  findings  (see 
"Proposed  Determinations"). 

(6)  Southern  Oregon/California  Coasts 
ESU 

This  proposed  ESU  includes 
populations  of  coastal  cutthroat  trout 
from  Cape  Blanco,  Oregon,  south  to  the 
southern  extent  of  the  subspecies'  range, 
ciurently  considered  the  Mattole  River, 
south  of  Cape  Mendocino,  California. 
Although  meristic  information  lends 
suppori  for  a  separate  ESU  of  coastal 
cutthroat  trout  populations  south  of 
Cape  Blanco,  genetic  and  ecological  data 
do  not  strongly  support  such  a 
conclusion.  In  addition,  the  limited 
dispersal  capability  of  coastal  cutthroat 
trout  and  anecdotal  evidence  for  marked 
differences  in  population  dynamics  for 
populations  north  and  south  of  Cape 
Blanco  support  a  split  at  that  landmark. 
Finally,  the  majority  of  river  systems  in 
this  ESU  are  relatively  small  and  steep, 
with  limited  estuaries,  and  are  heavily 
influenced  by  a  maritime  climate.  Many 
of  these  systems  are  characterized  by 
seasonal  physical  and  thermal  barriers 
to  movement  by  anadromous  fish; 
notable  exceptions  without  such 
barriers  are  the  larger  river  basins  such 
as  the  Eel,  Klamath,  and  Rogue  Rivers. 

Summary  of  Factors  AfiEactiiig  the 
Species 

Section  2(a)(1)  of  the  ESA  states  that 
various  species  of  fish,  wildlife,  and 
plants  in  the  United  States  have  been 
rendered  extinct  as  a  consequence  of 
economic  growth  and  development 
untempered  by  adequate  concern  and 
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conservation.  Section  4(a)(1)  of  tlie  ESA 
and  the  Services'  regulations  (50  CFR 
part  424)  set  forth  procedures  for  listing 
species.  The  Secretaries  of  Commerce 
and  the  Interior  (Secretaries)  must 
determine,  through  the  regulatory 
process,  if  a  species  is  endangered  or 
threatened  based  upon  any  one  or  a 
combination  of  the  following  factors:  (1) 
The  present  or  threatened  destruction, 
modification,  or  autailment  of  its 
habitat  or  range;  (2)  overutilization  for 
commercial,  recreational,  scientific,  or 
educational  purposes;  (3)  disease  or 
predation;  (4)  inadequacy  of  existing 
regulatory  mechanisms;  or  (5)  other 
natural  or  human-made  factors  affecting 
its  continued  existence. 
•  Several  recent  dociunents  describe  in 
more  detail  the  impacts  of  various 
factors  contributing  to  the  decline  of 
cutthroat  trout  and  other  salmonids 
(Bryant  and  Lynch,  1996;  NMFS,  1997; 
and  NMFS.  1998b).  These  reports, 
available  upon  request  (see  ADDRESSES), 
conclude  that  all  of  the  factors 
identified  in  section  4(a)(1)  of  the  ESA 
have  played  a  role  in  the  decline  of 
salmonids  on  the  West  Coast. 
Specifically,  these  reports  identify 
destruction  and  modification  of  habitat, 
overutilization  for  recreational 
purposes,  and  natural  and  human-made 
factors  as  being  the  primary  reasons  for 
the  decline  of  anadromous  salmonids, 
including  coastal  cutthroat  trout.  The 
following  discussion  summarizes 
findings  regarding  the  principle  factors 
for  decline  across  the  range  of  coastal 
cutthroat  trout. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Habitat  degradation  and  impacts 
associated  with  logging  and  related  land 
management  activities,  in  particular, 
have  likely  contributed  to  the  decline  of 
coastal  cutthroat  trout.  Removal  of  forest 
canopy  can  cause  an  increase  in  both 
the  maximum  and  the  diurnal 
fluctuation  of  water  temperatures, 
leading  to  disease  outbreaks,  altered 
timing  of  migration,  and  accelerated 
matiu^tion.  The  removal  of  streamside 
vegetation  can  deplete  the  bank  area  of 
potential  new  woody  debris,  which 
provides  cover  for  cutthroat  trout.  Lack 
of  cover  may  increase  predation  rates  on 
cutthroat  trout.  In  addition,  loss  of 
riparian  areas  can  result  in  decreased 
invertebrate  production  and  detritus 
sources,  both  of  which  are  key 
components  of  the  species'  food  chain. 
Siltation.  often  caused  by  certain 
logging  practices,  may  hinder  fry 
emergence  from  the  gravel  and  limit 
production  of  benthic  invertebrates. 


Dissolved  oxygen  content  of  both 
surface  and  intragravel  water  can 
decrease  as  a  result  of  logging 
operations,  reducing  egg  and  &y 
survival  rates.  Logging  can  also  cause 
changes  in  stream  flow  regimes, 
resulting  in  potentially  adverse  water 
velocity  and  depth  characteristics. 

In  addition  to  degradation  of 
freshwater  habitats,  degradation  of 
estuarine  habitats  has  Ukely  contributed 
to  the  decline  of  this  species.  Estuarine 
areas  are  highly  productive  habitats  and 
play  an  important  role  in  the  Ufe  cycle 
of  cutthroat  trout  (Hall,  1997).  Dredging, 
filling,  and  diking  of  estuarine  areas  for 
agricultural,  commercial,  or  municipal 
uses  have  resulted  in  the  loss  of  many 
estuarine  habitats. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Cutthroat  trout  are  not  harvested 
commercially,  and  scientific  and 
educational  programs  have  probably 
had  little  or  no  impact  on  these 
populations.  However,  cutthroat  trout 
are  a  popular  gamefish  throughout  the 
Pacific  Northwest,  and  available 
information  indicates  that  recreational 
fishing  may  have  contributed  to  the 
general  decline  of  cutthroat  trout 
populations  (Gresswell  and  Harding, 
1997).  In  addition,  coastal  cutthroat 
trout  are  especially  susceptible  to 
hooking  mortality  and  incidental  catch 
in  recreational  and  commercial  fisheries 
targeting  Pacific  salmon  and  steelhead. 
Also,  poaching  may  pose  a  significant 
threat  to  depressed  populations  of 
cutthroat  trout  in  some  areas. 

C.  Disease  or  Predation 

Disease  may  be  a  factor  contributing 
to  the  decline  of  cutthroat  trout 
populations.  For  example,  ODFW 
beUeves  that  C.  shasta  is  a  factor  of 
decline  for  cutthroat  trout  populations 
in  the  Columbia  and  Willamette  Rivers 
(ODFW.  1998).  The  extent  to  which  this 
and  other  diseases  afliect  cutthroat  trout 
populations  in  other  areas  is  unknown. 

Several  non-native  fish  species  are 
known  to  prey  on  or  compete  with 
salmonids;  however,  no  specific 
information  exists  regarding  predation 
impacts  by  these  or  by  native  fishes  on 
cutthroat  trout.  Pinnipeds,  especially 
harbor  seals  and  California  sea  lions,  are 
increasing  on  the  West  Coast.  However, 
the  extent  to  which  pinniped  predation 
is  a  factor  causing  the  decline  of  coastal 
cutthroat  trout  is  unknown. 


D.  Inadequacy  of  Existing  Regulatory 
Mechanisms 

1.  Federal  Land  Management  Practices 

The  Northwest  Forest  Plan  (NFP)  is  a 
Federal  management  policy  with 
important  benefits  for  salmonids, 
including  cutthroat  trout.  While  the 
NFP  covers  a  very  large  area,  the  overall 
effectiveness  of  the  NFP  in  conserving 
cutthroat  trout  is  limited  by  the  extent 
of  Federal  lands  and  by  the  fact  that 
Federal  land  ownership  is  not  uniformly 
distributed  in  watersheds  within  the 
afiiected  ESUs.  The  extent  and 
distribution  of  Federal  lands  limits  the 
NFP's  ability  to  achieve  its  aquatic 
habitat  restoration  objectives  at 
watershed  and  river  basin  scales  and 
highlights  the  importance  of 
complementary  salmon  habitat 
conservation  measiu«s  on  non-Federal 
lands  within  the  subject  ESUs. 

2.  State  Land  Management  Practices 

The  Washington  Department  of 
Natural  Resources  implements  and 
enforces  the  State  of  Washington's  forest 
practice  rules  (WFPRs)  that  are 
promulgated  through  the  Forest 
Practices  Board.  These  WFPRs  contain 
provisions  that  can  be  protective  of 
salmonids  if  fully  implemented.  WFPRs 
are  based  on  adaptive  management  of 
forest  lands  through  watershed  analysis, 
development  of  site-specific  land 
management  prescriptions,  and 
monitoring.  Watershed  Analysis 
prescriptions  can  exceed  WFPR  minima 
for  stream  and  riparian  protection. 

However,  NMFS  believes  the  WFPRs, 
including  watershed  analysis,  do  not 
provide  properly  functioning  riparian 
and  instream  habitats.  Specifically,  the 
base  WFPRs  do  not  adequately  address 
large  woody  debris  (LWD)  recruitment, 
tree  retention  to  maintain  stream  bank 
integrity  and  channel  networks  within 
floodplains,  and  chronic  and  episodic 
inputs  of  coarse  and  fine  sediment- 
processes  which  are  critical  to 
maintaining  properly  functioning 
habitat  for  all  life  stages  of  cutthroat 
trout. 

Similarly,  the  Oregon  Forest  Practices 
Act  (OFPA),  while  modified  in  1995  and 
improved  over  the  previous  OFPA,  does 
not  adequately  protect  sahnonid  habitat. 
In  particular,  the  current  OFPA  does  not 
provide  adequate  protection  for  the 
production  and  introduction  of  LWD  to 
medium,  small,  and  non-fish  bearing 
streams.  Small  non-fish  bearing  streams 
are  vitally  important  to  the  quality  of 
downstream  habitats.  These  streams 
carry  water,  sediment,  nutrients,  and 
LWD  fi-om  upper  portions  of  the 
watershed,  "rhe  quality  of  downstream 
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habitats  is  determined,  in  part,  by  the 
timing  and  amoimt  of  organic  and 
inorganic  materials  provided  by  these 
small  streams  (Chamberlin  et  al.,  in 
Meehan,  1991).  Given  the  existing 
depleted  condition  of  most  riparian 
forests  on  non-Federal  lands,  the  time 
needed  to  attain  mature  forest 
conditions,  the  lack  of  adequate 
protection  for  non-riparian  LWD  soiut:es 
in  landslide-prone  areas  and  small 
headwater  streams  (which  account  for 
about  half  the  wood  found  naturally  in 
stream  channels)  (Burnett  and  Reeves, 
1997,  citing  Van  Sickle  and  Gregory, 
1990;  McDade  et  al.,  1990;  and 
McGreary,  1994),  and  current  rotation 
schedules  (approximately  50  years), 
there  is  a  low  probability  that  adequate 
LWD  recruitment  could  be  achieved 
under  the  current  requirements  of  the 
OFPA.  Also,  the  OFPA  neither 
adequately  manages  timber  harvest  and 
road  construction  on  sensitive,  unstable 
slopes  subject  to  mass  wasting;  nor  does 
it  address  cumulative  effects. 

3.  Dredge,  Fill,  and  Inwater 
Construction  Programs 

The  Army  Corps  of  Engineers  (COE) 
regulates  removal/fill  activities  imder 
section  404  of  the  Clean  Water  Act 
(CWA),  which  requires  that  the  COE  not 
permit  a  discharge  that  would  "cause  or 
contribute  to  significant  degradation  of 
the  waters  of  the  United  States."  One  of 
the  factors  that  must  be  considered  in 
this  determination  is  cumulative  effects. 
However,  the  COE  guidelines  do  not 
specify  a  methodology  for  assessing 
cumulative  impacts  or  how  much 
weight  to  assign  them  in  decision- 
making. Fiuthermore,  the  COE  does  not 
have  in  place  any  process  to  address  the 
additive  effects  of  the  continued 
development  of  water&ont,  riverine, 
coastal,  and  wetland  properties. 

4.  Water  Quality  Programs 

The  Federal  CWA  is  intended  to 
protect  beneficial  uses,  including 
fishery  resources.  To  date, 
implementation  has  not  been  effective 
in  adequately  protecting  fishery 
resovirces,  particularly  with  respect  to 
non-point  sources  of  pollution. 

Sections  303(d)(1)(C)  and  (D)  of  the 
CWA  requires  states  to  prepare  Total 
Maximum  Daily  Loads  (TMDLs)  for  all 
water  bodies  that  do  not  meet  state 
water  quality  standards.  TMDLs  are  a 
method  for  quantitatively  assessing 
environmental  problems  in  a  watershed 
and  identifying  pollution  reductions 
needed  to  protect  drinking  water, 
aquatic  life,  recreation,  and  other  use  of 
rivers,  lakes,  and  streams.  TMDLs  may 
address  all  pollution  sources,  including 


such  point  sources  as  sewage  or 
industrial  plant  discharges,  and  such 
non-point  discharges  as  runoff  from 
roads,  farm  fields,  and  forests. 

The  CWA  gives  state  governments  the 
primary  responsibility  for  establishing 
TMDLs.  However,  the  Environmental 
Protection  Agency  (EPA)  is  required  to 
establish  TNOLs  if  a  state  does  not  do 
so.  State  agencies  in  Oregon  are 
committed  to  completing  TMDLs  for 
coastal  drainages  within  4  years,  and  all 
impaired  waters  within  10  years. 
Similarly  ambitious  schedules  are  in 
place,  or  are  being  developed  for 
Washington  and  Idaho.  The  ability  of 
these  TMDLs  to  protect  cutthroat  trout 
and  salmonids  should  be  significant  in 
the  long  term;  however,  it  will  be 
difficult  to  develop  them  quickly  in  the 
short  term,  and  their  efficacy  in 
protecting  salmonid  habitat  will  be 
imknown  for  years  to  come. 

5.  Hatchery  and  Harvest  Management 

In  an  attempt  to  mitigate  the  loss  of 
habitat,  hatchery  programs  have  been 
implemented  throughout  the  range  of 
coastal  cutthroat  trout.  While  some  of 
these  programs  have  succeeded  in 
providing  fishing  opportunities,  the 
impacts  of  these  programs  on  native, 
naturally  spawned  stocks  are  not  well 
understood.  Competition,  genetic 
introgression,  and  disease  transmission 
resulting  from  hatchery  introductions 
may  significantly  reduce  the  production 
and  siurival  of  native,  naturally 
spawned  cutthroat  trout. 

Historically,  cutthroat  trout  were  one 
of  the  most  broadly  distributed 
salmonids  in  western  North  America 
(Behnke,  1979  and  1992).  They  were 
often  the  only  salmonid  present 
(sometimes  the  only  fish)  in  many  lakes 
and  streams  throughout  the  interior 
American  west,  and  they  were  far  more 
broadly  distributed  than  steelhead, 
rainbow  trout,  or  other  salmonids 
(Behnke,  1979  and  1992).  In  recent 
years,  they  have  been  replaced  by 
rainbow  trout  or  other  introduced 
species  in  many  parts  of  their  range 
(Gresswell,  1988;  and  Yoimg,  1995). 
Perhaps  most  destructive  was  the 
widespread  release  of  hatchery  rainbow 
trout  (O.  mykiss)  throughout  the  native 
range  of  interior  cutthroat  trout 
(Gresswell  1988;  Young  1995).  The  two 
species  readily  hybridize,  often  to  the 
extreme  detriment  of  O.  clarki,  and  it 
has  been  estimated  that  "just  within  the 
last  century  perhaps  99  percent  of  the 
unique  cutthroat  strains  of  interior 
drainages  have  been  lost  forever" 
(Willers,  1991).  Furthermore,  in  less 
than  100  years  after  the  first  settlements 
in  the  West,  cutthroat  trout  vanished 


from  most  of  its  vast  range  (Behnke, 
1988).  Because  of  this  hybridization 
with  rainbow  trout,  and  because  of 
habitat  degradation  and  other  reasons, 
many  of  these  inland  subspecies  have 
declined  in  niunbers  to  an  extent  that 
they  are  now  protected  by  state  and 
Federal  endangered  species  legislation 
(Johnson,  1987). 

Other  potentially  important  impacts 
of  hatchery  practices  are  the  negative 
consequences  of  interactions  between 
coho  salmon  fry  released  from 
hatcheries  and  coastal  cutthroat  trout. 
Coho  salmon  fry  have  often  been 
released  into  streams  in  very  high 
munbers,  and  they  can  compete  with 
cutthroat  trout  for  feeding  and  rearing 
habitat. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Climatic  conditions  have  exacerbated 
the  problems  associated  vdth  degraded 
and  altered  riverine  and  estuarine 
habitats.  Persistent  drought  conditions 
have  reduced  the  already  limited 
spawning,  rearing,  and  migration 
habitat.  Climatic  conditions  appear  to 
have  resulted  in  decreased  ocean 
productivity  (Francis  and  Sibley  1991; 
Francis  et  al.  1992),  which  may 
compound  the  effects  of  degraded 
freshwater  habitat  conditions  on 
salmonid  productivity. 

Hybridization  between  coastal 
cutthroat  trout  and  O.  mykiss  may  pose 
serious  risks  for  this  species.  A  recent 
NMFS/WDFW  survey  of  genetic 
variation  among  populations  indicated 
that  hybridization  was  widespread  in 
the  Pacific  Northwest.  Hybridization 
appears  to  occur  naturally  in  some  areas 
where  coastal  cutthroat  trout  and  O. 
mykiss  overlap  and  may  be  accelerated 
by  transplants  of  O.  mykiss  into  areas 
where  coastal  cutthroat  trout  occur 
naturally.  Hybridization  can  reduce  the 
success  of  coastal  cutthroat  trout 
populations  by  lowering  the  genetic 
fitness  of  hybrid  individuals  Hybrids 
appear  to  be  intermediate  in 
performance  to  either  parental  species, 
but  some  life-history  traits  in  hybrids 
may  be  detrimental  to  their  survival. 
The  extent  of  the  risk  of  hybridization 
due  to  human  activities  is  unknowrn. 

Efforts  Being  Made  To  Protect  Coastal 
Cutthroat  Trout 

Section  4{bMl)(A)  of  the  ESA  requires 
the  Secretaries  of  Commerce  and  the 
Interior  to  make  listing  determinations 
solely  on  the  basis  of  the  best  scientific 
and  commercial  data  available  and  after 
taking  into  accoimt  efforts  being  made 
to  protect  the  species.  Therefore,  in 
msJung  listing  determinations,  we  first 
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assess  the  status  of  the  species  and 
identify  factors  that  have  led  to  the 
decline  of  the  species.  We  then  assess 
existing  conservation  measures  to 
determine  if  such  measures  sufficiently 
ameliorate  risks  to  the  species. 

In  judging  the  efficacy  of  existing 
conservation  efforts,  NMFS  considers 
the  following:  (1)  The  substantive, 
protective,  and  conservation  elements  of 
such  efforts;  (2)  the  degree  of  certainty 
such  that  efforts  will  be  reliably 
implemented;  and  (3)  the  presence  of 
monitoring  provisions  that  permit 
adaptive  management  (Bryant  and 
Lynch,  1996).  In  some  cases, 
conservation  efforts  may  be  relatively 
new  and  may  not  have  had  time  to 
demonstrate  their  biological  benefits.  In 
such  cases,  provisions  for  adequate 
monitoring  and  funding  of  conservation 
efforts  are  essential  to  ensure  that 
intended  conservation  beneBts  are 
realized. 

During  its  coastal  cutthroat  trout 
status  review,  NMFS  reviewed  an  array 
of  protective  efforts  underway  for 
cutthroat  trout  and  other  salmonids, 
ranging  in  scope  from  broad  regional 
strategies  to  local  watershed  initiatives. 
NMFS  has  summarized  some  of  the 
major  efforts  applicable  to  salmonids  in 
a  doaunent  entitled  "Steelhead 
Conservation  Efforts:  A  Supplement  to 
the  Notice  of  Determination  for  West 
Coast  Steelhead  under  the  Endangered 
Species  Act"  (NMFS.  1996).  NMFS  has 
identified  additional  conservation 
measures  in  the  States  of  Washington, 
Oregon,  and  California  that  are  not 
specifically  addressed  in  this  earlier 
report.  We  summarize  these  additional 
conservation  measures  here. 

State  of  Washington  Conservation 
Measures 

The  State  of  Washington  is  ciurently 
in  the  process  of  developing  a  statewide 
strategy  to  protect  and  restore  naturally 
spawned  steelhead  and  other  salmon 
and  trout  species.  In  May  of  1997,  the 
Governor  of  Washington  and  other  state 
officials  signed  a  Memorandum  of 
Agreement  creating  the  Joint  Natiu-al 
Resources  Cabinet  (Joint  Cabinet).  This 
body  is  composed  of  state  agency 
directors  or  their  equivalents  from  a 
wide  variety  of  agencies  whose 
activities  and  constituents  influence 
Washington's  natiual  resources.  The 
goal  of  Uie  Joint  Cabinet  is  to  restore 
healthy  salmon,  steelhead,  and  trout 
populations  by  improving  those  habitats 
on  which  the  fish  rely.  The  Joint 
Cabinet's  current  activities  include 
development  of  the  Lower  Columbia 
Steelhead  Conservation  Initiative 
(LCSQ),  which  is  intended  to 


comprehensively  address  protection  and 
recovery  of  steelhead  in  the  lower 
Columbia  River  area. 

The  scope  of  the  LCSCI  includes 
Washington's  steelhead  stocks  in  two 
ESUs  that  contain  habitat  in  both 
Washington  and  Oregon.  The  initiative 
area  includes  the  Lower  Columbia  River 
area  (Cowlitz  to  Wind  rivers)  and 
portions  of  southwestern  Washington. 
Although  the  initial  focus  of  the  LCSQ 
was  on  steelhead  recovery,  the  state  and 
local  governments  are  exploring  ways  to 
expand  the  LCSQ  into  a  multi-species 
recovery  effort  that  would  be  consistent 
with  Oregon's  plan.  When  completed, 
conservation  and  restoration  efforts  in 
the  LCSCI  area  will  form  a 
comprehensive,  coordinated,  and  timely 
protection  and  rebuilding  framework 
with  benefits  to  steelhead  and  other 
salmonids  (including  coastal  cutthroat 
trout)  in  the  LCSQ  area. 

WDFW  performed  advance  work  on 
the  initiative,  emphasizing  harvest  and 
hatchery  issues  and  related  conservation 
measiu«s.  Consistent  with  creation  of 
the  Joint  Cabinet,  conservation  planning 
has  recently  been  expanded  to  include 
major  involvement  by  other  state 
agencies  and  stakeholders  and  to 
address  habitat  and  tributary  dam/ 
hydropower  components. 

The  LCSQ  should  provide  a 
framework  to  describe  concepts, 
strategies,  opportunities,  and 
commitments  that  will  be  critically 
needed  to  maintain  the  diversity  and 
long  term  productivity  of  salmonids  in 
the  lower  Columbia  FUver  for  future 
generations.  The  initiative  does  not 
represent  a  formal  watershed  planning 
process;  rather,  it  is  intended  to  be 
complementary  to  such  processes  as 
they  may  occur  in  the  future.  The  LCSQ 
details  axange  of  concerns,  including 
natural  production  and  genetic 
conservation,  recreational  harvest, 
hatchery  strategies,  habitat  protection 
and  restoration  goals,  monitoring  of 
stock  status  and  habitat  health, 
evaluation  of  the  effectiveness  of 
specific  conservation  actions,  and  an 
adaptive  management  structiu^  to 
implement  and  modify  the  plan's 
trajectory  as  time  progresses.  It  also 
addresses  improved  enforcement  of 
habitat  and  fishery  regulations  and 
strategies  for  outreach  and  education. 

The  LCSQ  is  currently  a  "work-in- 
progress"  and  will  evolve  and  change 
over  time  as  new  information  becomes 
available.  Input  will  be  obtained 
through  continuing  outreach  efforts  by 
local  governments  and  other 
stakeholders.  Further  refinements  to 
strategies,  actions,  and  commitments 
will  occur  using  public  and  stakeholder 


review  and  input  and  continued 
Interaction  with  the  State  of  Oregon, 
tribes,  and  other  government  entities, 
including  NMFS.  The  LCSQ  will  be 
subjected  to  independent  technical 
review.  In  sum,  these  input  and 
coordination  processes  will  play  a  key 
role  in  determining  the  extent  to  which 
the  eventual  conservation  package  will 
benefit  naturally  spawned  salmonids. 
NMFS  intends  to  continue  working 
with  the  State  of  Washington  and 
stakeholders  involved  in  the 
formulation  of  the  LCSQ.  Ultimately, 
when  more  fully  developed  and 
implemented,  this  conservation  effort 
may  ameliorate  risks  facing  many 
salmonids  in  this  region. 

State  of  Oregon  Conservation  Measures 

In  April  1996,  the  Governor  of  Oregon 
completed  and  submitted  to  NMFS  a 
comprehensive  conservation  plan 
directed  specifically  at  coho  salmon 
stocks  on  the  coast  of  Oregon.  This  plan, 
termed  the  Oregon  Plan  for  Salmon  and 
Watersheds  (OPSW)  (formerly  known  as 
the  Oregon  Coastal  Salmon  Riestoration 
Initiative)  was  later  expanded  to  include 
conservation  meas\u«s  for  coastal 
steelhead  stocks  (Oregon.  1998).  For  a 
detailed  description  of  the  OPSW,  refer 
to  the  May  6, 1997.  listing 
determination  for  Southern  Oregon/ 
Northern  California  coho  salmon  (62  PR 
24602).  The  essential  tenets  of  the 
OPSW  include  the  foUoMdng: 

1.  The  OPSW  is  comprehensive, 
addressing  many  factors  for  decline  of 
coastal  coho  salmon  and  steelhead,  most 
notably,  those  factors  relating  to  harvest, 
habitat,  and  hatchery  activities. 

2.  Under  the  OPSW.  all  state  agencies 
whose  activities  affect  salmon  are  held 
accoimtable  for  coordinating  their 
programs  in  a  manner  that  conserves 
and  restores  the  species  and  their 
habitat.  This  is  essential  since  salmon 
and  steelhead  have  been  affected  by  the 
actions  of  many  different  state  agencies. 

3.  The  OPSW  includes  a  framework 
for  prioritizing  conservation  and 
restoration  efforts. 

4.  The  OPSW  includes  a 
comprehensive  monitoring  plan  that 
coordinates  Federal,  state,  and  local 
efforts  to  improve  oiu'  understanding  of 
freshwater  and  marine  conditions, 
determine  populations  trends,  evaluate 
the  effects  of  artificial  propagation,  and 
rate  the  OPSW's  success  in  restoring  the 
salmon. 

5.  The  OPSW  recognizes  that  actions 
to  conserve  and  restore  salmon  must  be 
worked  out  by  communities  and 
landowners— those  who  possess  local 
knowledge  of  problems  and  those  who 
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have  a  genuine  stake  in  the  outcome. 
Watershed  covmdls,  soil  and  water 
conservation  districts,  and  other 
grassroots  efforts  are  the  vehicles  for 
getting  this  work  done. 

6.  The  OPSW  is  based  upon  the 
principles  of  adaptive  management. 
Through  this  process,  there  is  an 
explicit  mechanism  for  learning  from 
experience,  evaluating  alternative 
approaches,  and  making  needed 
changes  in  the  programs  and  measiu«s. 

7.  The  OPSW  includes  an 
Independent  Multi-disciplinary  Science 
Team  (IMST).  The  IMST's  piupose  is  to 
provide  an  independent  audit  of  the 
OPSW's  strengths  and  weaknesses.  They 
will  aid  the  adaptive  management 
process  by  compiling  new  information 
into  a  yearly  review  of  goals,  objectives, 
and  strategies,  and  by  reconunending 
changes  to  the  OPSW. 

8.  The  OPSW  reouires  that  a  yearly 
report  be  made  to  the  Governor,  the 
legislature,  and  the  public.  This  will 
help  the  agencies  make  the  adjustments 
described  for  the  adaptive  management 
process. 

As  with  the  State  of  Washington's 
LCSO  process  discussed  earlier,  NMFS 
intends  to  continue  working  with  the 
State  of  Oregon  and  stakeholders 
involved  in  the  formulation  of  the 
OPSW.  Ultimately,  when  more  fully 
developed  and  implemented,  this 
conservation  effort  may  ameliorate  risks 
facing  cutthroat  trout  and  the  other 
salmonid  species  in  this  region. 

State  of  California  Conservation 
Measures 

The  July,  1997,  Executive  Order  W- 
159-97  of  the  Governor  of  California 
created  the  Governor's  Watershed 
Restoration  and  Protection  Council 
(WPRC).  The  WPRC,  chaired  by  the 
Secretary  of  Resources,  is  an  umbrella 
body  consisting  of  all  state  agencies  that 
have  programs  addressing  anadromous 
salmonid  protection  and  restoration. 
Under  State  law,  the  WPRC  is  charged 
with  (1)  providing  oversight  of  all  state 
activities  aimed  at  watershed  protection 
and  enhancement,  including  the 
conservation  and  restoration  of 
anadromous  salmonids  in  California; 
and  (2)  directing  the  development  of  a 
Watershed  Protection  Program  that 
provides  for  anadromous  salmonid 
conservation  in  the  State.  The  WPRC 
has  established  a  12-member,  multi- 
disciplinary  science  review  panel  to 
advise  it  in  the  development  of  the 
watershed  protection  program. 

The  WPRC  is  currently  reviewing  and 
evaluating  existing  statewide  regulatory 
and  non-regulatory  programs  protecting 
anadromous  salmonids  and  their 


habitat,  as  well  as  state  and  local 
restoration  program  efforts  that  are 
ongoing  or  proposed.  A  compilation  of 
management,  implementation,  and 
monitoring  improvements  that  are 
necessary  to  protect  and  conserve 
anadromous  salmonids  and  their  habitat 
will  be  an  important  outcome  of  this 
comprehensive  review.  NMFS  reviewed 
and  commented  on  early  work  products 
generated  by  this  review  process  and 
will  continue  to  participate  in  the 
review  and  the  development  of  the 
watershed  protection  program. 

NMFS  is  encouraged  by  California 
initiation  of  a  comprehensive, 
watershed-based  approach  to  salmon 
management  and  restoration.  However, 
the  WPRC  process  is  still  in  progress, 
and  a  Watershed  Protection  Program  has 
yet  to  be  developed.  The  1998 
Memorandum  of  Agreement  (MOA) 
signed  by  NMFS,  Galifomia's  Secretary 
of  Resources,  and  the  Director  of  the 
California  Department  of  Fish  and  Game 
(CDFG)  (NMFS/Califomia  MOA.  1998) 
ensures  that  NMFS  will  substantively 
participate  in  the  development  of  this 
program,  including  participation  on  the 
scientific  review  panel  that  will  advise 
the  WPRC  in  the  development  of  the 
Program.  An  important  focus  of  this 
scientific  review  panel  will  be  an 
assessment  of  the  adequacy  of 
California's  forest  practice  regulations, 
including  their  implementation  and 
enforcement. 

In  1997,  the  California  State 
legislature  enacted  SB  271,  which 
provides  CDFG  with  $43  million  over  6 
years  for  habitat  restoration  and 
watershed  planning  in  coastal 
watersheds.  This  new  funding  allows 
CDFG  to  significantly  expand  its 
existing  habitat  restoration  program  in 
coastal  watersheds,  including  areas  in 
Northern  California.  SB  271  requires 
that  87.5  percent  of  the  $43  million  in 
funding  be  spent  on  project  grants  for 
habitat  restoration,  watershed  planning, 
and  related  programs,  and  permits 
CDFG  to  use  the  remainder  for  contract 
administration  activities  and  biological 
support  staff  necessary  to  achieve  the 
restoration  objectives  of  the  legislation. 
SB  271  also  specifies  that  funded 
projects:  (1)  emphasize  the  development 
of  coordinated  watershed  improvement 
activities;  (2)  give  highest  priority  to 
funding  projects  that  restore  habitat  for 
salmon  and/or  steelhead  that  are  eligible 
for  protection  as  listed  or  candidate 
species  under  the  State  or  Federal  ESA, 
(3)  treat  causes  of  fish  habitat 
degradation;  and  (4)  are  designed  to 
restore  the  structure  and  function  of  fish 
habitat.  As  part  of  this  program,  CDFG 
is  funding  $7.0  million  per  year  in  new 


projects  for  5  years  beginning  in  FY 
1998-99  (starting  July  1998).  In 
addition,  CDFG  will  use  SB  271  funding 
to  support  several  new  permanent 
positions  that  will  assist  in 
administering  the  program  and  mil 
provide  technical  support  in  the 
development  of  watershed  plans  and 
habitat  restoration  projects. 

NMFS  has  reviewed  the  SB  271 
program  and  concludes  that  its 
implementation  will  benefit  salmonids, 
including  cutthroat  trout,  by  promoting 
the  development  of  watershed 
protection  plans  and  the  restoration  of 
degraded  habitat  conditions  (NMFS, 
1998c).  The  NMFS/Califomia  MOA 
provides  additional  assiuunces  that  the 
SB  271  program  will  provide  these 
benefits.  First,  the  MOA  allows  NMFS 
to  serve  as  an  ex-officio  member  of  the 
Advisory  Committee  that  will  oversee 
implementation  of  SB  271.  including 
the  allocation  of  funds.  Second,  the 
MOA  commits  CDFG  to  direct  a  major 
portion  of  the  new  personnel  and  fiscal 
resources  provided  by  SB  271  to 
watershed  restoration  efforts  (NMFS/ 
CaUfornia  MOA,  1998).  Finally,  the 
MOA  establishes  a  close  working 
relationship  between  the  State  and 
NMFS  that  should  enable  continued 
improvements  in  a  variety  of  sectors 
affecting  at-risk  salmonicLs. 

Proposed  Status  of  Coastal  Cutduroat 
Troot  ESUs 

Section  3  of  the  ESA  defines  the  term 
"endangered  species"  as  "any  species 
which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range."  The  term  "threatened 
species"  is  defined  as  "any  species 
which  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range." 
Thompson  (1991)  suggested  that 
conventional  rules  of  thumb,  analytical 
approaches,  and  simulations  may  all  be 
useful  in  making  this  determination.  In 
previous  status  reviews,  NMFS 
identified  a  number  of  factors  that 
should  be  considered  in  evaluating  the 
level  of  risk  faced  by  an  ESU,  including 
(1)  absolute  numbers  of  fish  and  their 
spatial  and  temporal  distribution;  (2) 
current  abundance  in  relation  to 
historical  abundance  and  current 
carrying  capacity  of  the  habitat;  (3) 
trends  in  abimdance;  (4)  natiual  and 
human-influenced  factors  that  cause 
variability  in  survival  and  abundance; 
(5)  possible  threats  to  genetic  integrity 
(e.g.,  from  strays  or  outplants  from 
hatchery  programs);  (6)  diversity  of  life- 
history  forms;  and  (7)  recent  events  (e.g., 
a  drought  or  changes  in  harvest 
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management]  that  have  predictable 
short-term  consequences  for  abundance 
oftheESU. 

During  the  coastwide  status  review  for 
coastal  cutthroat  trout,  NMFS  evaluated 
both  quantitative  and  qualitative 
information  to  determine  whether  any 
cutthroat  trout  ESUs  are  threatened  or 
endangered  according  to  the  ESA.  The 
types  of  information  used  in  these 
assessments  are  described  in  NMFS' 
status  review  document  (NMFS,  1998a). 
The  following  is  a  summary  of  NMFS' 
conclusions  regarding  the  status  of 
identified  cutthroat  trout  ESUs. 

(1)  Puget  Sound  ESU 

Few  data  exist  concerning  historical 
and  present  abundance  of  coastal 
cutthroat  trout  in  the  Puget  Sound  ESU 
region,  and  almost  no  estimates  of  adult 
population  sizes  existed  for  this  ESU. 
The  exceptions  are  a  WDFW  estimate  of 
the  1997  spawning  escapement  in  the 
Skagit  River  Basin  of  13,000  fish,  and 
counts  of  cutthroat  adults  at  an 
upstream  migrant  trap  designed  to  target 
coho  salmon  on  the  Deschutes  River  in 
southern  Puget  Sound  (5-year  geometric 
mean  =  74  coastal  cutthroat  trout). 
Anecdotal  reports  suggest  low 
abundance  of  coastal  cutthroat  trout  in 
southwestern  Puget  Sound  streams.  In 
general,  NMFS  remains  concerned  with 
the  lack  of  information  regarding  the 
distribution  and  abimdance  of  coastal 
cutthroat  trout  throughout  the  Puget 
Sound  region.  However,  some  data 
indicate  that  juvenile  coastal  cutthroat 
trout  are  relatively  well  distributed  in 
the  Skagit  and  Stillaguamish  River 
Basins  and  along  the  Strait  of  Juan  de 
Fuca. 

Few  trend  data  are  available  for  this 
ESU;  these  include  downstream  migrant 
counts  from  streams  in  eastern  Hood 
Canal,  the  Skagit  River  Basin,  and  in 
southern  Puget  Sound  (up  to  1987  only); 
adult  counts  on  the  Deschutes  River; 
and  catch-per-unit  effort  (CPUE)  data  for 
adults  over  the  past  2  to  7  years  in  three 
northern  Puget  Sound  River  Basins. 

Trends  in  smolt  numbers  were  mixed 
in  both  Hood  Canal  and  southern  Puget 
Sound.  Unfortunately,  no  information 
exists  regarding  smolt-to-adult  survival 
in  this  ESU,  so  interpretation  of  the 
significance  of  smolt  trends  for  overall 
risk  to  these  populations  is  difficult. 
Increases  in  coastal  cutthroat  trout  smolt 
numbers  in  some  eastern  Hood  Canal 
streams  coincided  with  declines  in  coho 
salmon  abundance.  A  negative 
correlation  between  the  abundances  of 
coastal  cutthroat  trout  and  coho  salmon 
suggests  that  interspecific  interactions 
between  these  two  species  may  be 
reducing  the  abundance  of  coastal 


cutthroat  trout  in  some  streams.  In  those 
streams  with  reduced  coho  salmon 
numbers,  it  is  possible  that  a  relaxation 
of  competition  has  occurred,, allowing 
for  an  increase  in  coastal  cutthroat  trout 
abundance. 

The  CPUE  data  for  the  Stillaguamish 
and  Snohomish  River  populations 
showed  increasing  trends;  the  Skagit 
River  CPUE  has  been  declining. 
However,  the  short  time  frames  (2  to  7 
years)  over  which  these  data  have  been 
collected,  and  the  possibility  that 
significant  declines  in  abundance 
occiured  before  data  collection  began, 
limits  the  usefulness  of  these  trends  in 
assessing  population  status.  In  addition, 
WDFW  biologists  feel  that  the  variation 
in  the  adults  caught  may  be  due,  in  part, 
to  annual  variation  in  fish  sampling 
conditions. 

In  addition  to  information  about 
population  sizes  and  trends  in 
abundance  for  coastal  cutthroat  trout  in 
this  ESU,  NMFS  considered  another 
important  risk  factor — the  potential  loss 
of  life-history  diversity.  In  particular, 
the  anadromous  life-history  type 
appears  to  be  declining  in  some  streams 
containing  coastal  cutthroat  trout. 
However,  NMFS  concludes  that  risks  to 
the  integrity  and  long-term 
sustainability  of  the  Puget  Sound  ESU 
due  to  loss  of  life-history  diversity  are 
relatively  low  compared  to  other  coastal 
cutthroat  trout  ESUs,  in  which  there  are 
more  streams  with  documented  declines 
in  anadromous  life-history  types. 

The  influence  of  hatchery  coastal 
cutthroat  trout  in  the  Puget  Sound  ESU 
is  probably  relatively  low  compared  to 
the  impacts  of  hatchery  fish  on  the 
productivity  of  other  Pacific  salmonids. 
For  example,  the  proportion  of  hatchery 
fish  caught  in  the  recreational  fisheries 
for  coastal  cutthroat  trout  in  Hood  Canal 
is  low  indicating  hatchery  fish  do  not 
occur  at  significant  levels  in  this  area. 
On  the  other  hand,  there  are  some 
hatchery-related  threats  to  naturally 
spawned  coastal  cutthroat  trout 
populations  in  this  ESU.  WDFW 
considers  some  of  the  northern  Puget 
Sound  coastal  cutthroat  trout 
populations  to  be  of  mixed  origin, 
indicating  that  fish  of  non-native  origin 
may  have  contributed  to  the  genetic 
composition  of  those  populations 
(WDFW,  1998).  Production  in  most 
streams  within  the  ESU  is  considered  to 
be  "wild"  (i.e.,  naturally  spawned)  by 
WDFW,  indicating  that  WDFW  does  not 
believe  that  hatchery  fish  contribute 
significantly  to  natural  spavtming 
escapements  (WDFW,  1998). 


Listing  Determination 

While  in  general,  little  information 
exists  to  assess  the  status  of  this  ESU, 
NMFS  concludes  available  scientific 
information  indicates  the  P*uget  Sound 
ESU  does  not  warrant  listing. 
Population  levels  in  this  ESU  appear 
relatively  stable  over  the  past  10  to  15 
years,  although  many  of  these 
populations  are  believed  to  be  smaller 
relative  to  historic  levels. 
Implementation  of  the  NFP  has  likely 
reduced  habitat  risks  on  Federal  lands 
within  this  ESU,  which  constitute  about 
30  percent  of  the  total  land  area. 
However,  NMFS  remains  concerned 
with  habitat  conditions  on  non-Federal 
lands  throughout  this  ESU,  including 
highly  urbanized  areas  in  the  City  of 
Seattle." 

(2)  Olympic  Peninsula  ESU 

NMFS  possesses  little  information  to 
estimate  population  abundances  for 
coastal  cutthroat  trout  in  the  Olympic 
Peninsula  ESU.  However,  limited 
trapping  data  support  the  opinions  of 
state  and  tribal  fisheries  biologists  that 
juveniles  in  this  ESU  are  well 
distributed  in  streams  along  the  western 
Strait  of  Juan  de  Fuca  and  northern 
Washington  coast.  Further,  available 
data  suggest  that  some  highly 
productive  cutthroat  trout  streams  exist 
in  this  geographic  region.  FOr  example, 
smolt  abundances  in  EKckey  Lake  are 
high  relative  to  numbers  of  smolts  in 
Puget  Sound  and  Hood  Canal  streams. 
On  the  other  hand,  ongoing  habitat 
destruction,  primarily  due  to  logging 
and  its  associated  activities  (e.g.,  road 
building  and  stream  blockages  by 
culverts),  continue  to  be  a  source  of  risk 
to  coastal  cutthroat  trout  in  many 
Olympic  Peninsula  streams. 

"The  quantitative  data  available  for  the 
Olympic  Peninsula  ESU  are  coimts  of 
downstream  migrants  on  Clearwater 
River  tributaries  (from  1981  to  present), 
Dickey  River  (1992-1994),  Hoko  River 
(1986-1989),  and  in  Sah  Creek  along  the 
Strait  of  Juan  de  Fuca  (1998).  The  trends 
among  Clearwater  tributaries  were 
mixed,  suggesting  that  some  tributary 
streams  are  good  producers,  while 
others  are  decfining  in  migrant 
production.  The  absolute  numbers  of 
outmigrants  in  all  streams  trapped  were 
encouraging;  however,  NMFS  did  not 
weigh  trends  from  the  Hoko  River 
heavily  in  its  risk  determinations 
because  these  data  are  not  current.  In 
addition,  the  Dickey  River  trends  were 
based  on  only  3  years  of  trapping 
designed  to  estimate  coho  salmon 
production.  It  is  difficult  to  interpret  the 
outmigrant  data,  partly  because  smolt- 
to-adult  survival  estimates  are  lacking 
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and  because  declines  in  production  may 
have  occurred  before  data  collection 
began  in  1981.  Given  the  continued 
demonstrations  of  consistent  smolt 
production  from  outmigrant  trapping, 
the  general  consensus  among  scientists 
is  that  coastal  cutthroat  trout  are  well 
represented  in  streams  throughout  the 
Olympic  Peninsula. 

NMFS  judges  that  the  risks  to  the 
Oljmipic  Peninsula  ESU  from  losses  of 
life-history  diversity  are  lower  than 
those  for  any  other  coastal  cutthroat 
trout  ESU.  Risks  associated  with 
hatchery  coastal  cutthroat  trout  are 
probably  low  in  this  ESU.  However, 
hatchery  releases  of  coho  salmon  firy 
occur  in  some  areas  on  the  Olympic 
Peninsula,  which  may  result  in 
increased  stress  on  coastal  cutthroat 
trout  due  to  elevated  levels  of 
interspecific  competition  relative  to 
what  occurs  naturally. 

Listing  Determination 

NMFS  concludes  the  Olympic 
Peninsula  ESU  does  not  warrant  listing 
at  this  time.  However,  BRT  scientists 
were  highly  imcertain  about  their  risk 
assessment  due  to  the  lack  of 
quantitative  data  for  this  ESU.  NMFS 
believes  that  there  is  adequate 
productive  cutthroat  trout  habitat  to 
support  this  ESU;  however,  data  are  not 
available  to  confirm  such  a  conclusion. 
Ck>n8istent  smolt  production  in  the 
Dickey  River  and  the  general  consensus 
among  scientists  that  coastal  cutthroat 
trout  are  well  distributed  in  streams 
throughout  the  Olympic  Peninsula 
support  this  conclusion. 
Implementation  of  the  NFP  has  likely 
reduced  risks  associated  with  habitat 
quality  and  quantity  on  Federal  lands, 
which  constitute  about  36  percent  of  the 
land  area  within  this  ESU. 

(3)  Southwestern  Washington/Columbia 
River  ESU 

According  to  WDFW,  the 
southwestern  Washington-lower 
Columbia  River  region  historically . 
supported  healthy,  highly  productive 
coastal  cutthroat  trout  populations. 
Coastal  cutthroat  trout,  especially  the 
freshwater  fonns,  may  still  be  well 
distributed  in  most  river  basins  in  this 
geographic  region,  although  probably  in 
lower  numbers  relative  to  historical 
population  sizes.  However,  severe 
habitat  degradation  throughout  the 
lower  Columbia  River  area  has 
contributed  to  dramatic  declines  in 
anadromous  coastal  cutthroat  trout 
populations  and  two  near  extinctions  of 
anadromous  runs  in  the  Hood  and 
Sandy  Rivers.  NMFS  remains  concerned 
about  the  extremely  low  population 


sizes  of  anadromous  coastal  cutthroat 
trout  in  lower  Columbia  River  streams, 
indicated  by  low  incidental  catch  of 
coastal  cutthroat  trout  in  salmon  and 
steelhead  recreational  fisheries,  and  by 
low  trap  counts  in  a  niunber  of 
tributaries  throughout  the  region. 
Although  efficiencies  for  these  traps  in 
catching  coastal  cutthroat  trout  are  not 
known,  numbers  of  adults  returning  to 
traps  have  been  consistently  below  10 
fish  in  most  streams  included  in  this 
ESU  over  each  of  the  past  6  years.  In 
contrast,  NMFS  believes  that,  even 
though  information  on  the  distribution 
of  freshwater  forms  of  coastal  cutthroat 
trout  in  this  region  was  mostly 
anecdotal,  it  probably  was  an  acouate 
reflection  of  Oieir  widespread 
occurrence  in  streams  throughout  the 
region. 

Trends  in  anadromous  adidts  and 
outmigrating  smolts  in  the  southwestern 
Washington  portion  of  this  ESU  are  all 
declining.  NMFS  is  aware  that  WDFW 
considers  streams  in  this  region  to  have 
a  relatively  good  coastal  cutthroat  trout 
habitat;  however,  available  data  do  not 
support  the  idea  that  the  anadromous 
coastal  cutthroat  trout  in  this  area  are  at 
low  risk.  Returns  of  both  naturally  and 
hatchery  produced  anadromous  coastal 
cutthroat  trout  in  almost  all  lower 
Columbia  River  streams  have  declined 
markedly  over  the  last  10  to  15  years. 
Indeed,  the  only  anadromous  coastal 
cutthroat  trout  population  in  the  lower 
Columbia  River  to  show  increases  in 
abundance  over  the  last  10  years  is  the 
North  Fork  Toutle  River  population, 
which  is  thought  to  be  recovering  from 
the  effects  of  the  Mt.  Saint  Helens 
eruption  in  1980.  Despite  its  increasing 
trend,  WDFW  states  that  its  population 
numbers  are  still  critically  low 
(approximately  100  total  adults  in  nm). 

A  significant  risk  factor  for  coastal 
cutthroat  trout  in  this  ESU  is  the 
reduction  in  life-history  diversity. 
Serious  declines  in  the  anadromous 
form  have  occurred  throughout  the 
lower  Columbia  River,  and  it  has  been 
nearly  extirpated  in  at  least  two  rivers 
on  the  Oregon  side  of  the  basin. 
Available  information  suggests  that,  in 
many  streams,  the  freshwater  forms  of 
coastal  cutthroat  trout  are  well 
distributed  and  occur  in  relatively  high 
abundance  in  comparison  to  the 
anadromous  coastal  cutthroat  trout  in 
the  same  stream.  ODFW  and  WDFW 
presented  evidence  that  freshwater 
coastal  cutthroat  trout  can  produce 
smolts  that  migrate  to  saltwater. 
Although  this  possibility  could  act  to 
mitigate  risks  to  anadromous  forms  of 
coastal  cutthroat  trout,  the  observation 
that  sea-run  cutthroat  trout  population 


sizes  have  remained  consistently  low  in 
many  areas  is  a  cause  for  concern. 
Reduced  abimdance  of  anadromous  fish 
will  tend  to  restrict  connectivity  of 
populations  in  different  watersheds, 
which  can  increase  genetic  and 
demographic  risks. 

In  sunmiary,  even  if  freshwater  forms 
of  coastal  cutthroat  trout  have  been 
producing  occasional  smolts,  this 
production  has  not  resulted  in 
demonstrably  successful  re- 
establishment  of  anadromous  forms. 
Habitat  degradation  in  stream  reaches 
accessible  to  anadromous  coastal 
cutthroat  trout,  and  poor  ocean  and 
estuarine  conditions,  likely  have 
combined  to  severely  deplete  this  life- 
history  form  throughout  the  lower 
Columbia  River  Basin.  Without  the 
appropriate  fi«shwater  and  estuarine 
habitat  for  the  expression  of 
anadromous  li.'e  history,  a  greater  risk  of 
extinction  may  occur.  The  significance 
of  this  reduction  in  life-history  diversity 
to  the  both  the  integrity  and  the 
likelihood  of  this  ESU's  long-term 
persistence  is  a  major  concern  to  NMFS. 

Negative  effects  of  hatchery  coastal 
cutthroat  trout  may  be  contributing  to 
the  risks  facing  naturally  spawned 
coastal  cutthroat  trout  in  this  ESU.  The 
lower  Columbia  River  tributaries  are  the 
only  streams  in  Washington  still 
receiving  hatchery-origin  coastal 
cutthroat  trout,  although  the  total 
numbers  of  released  hatchery  fish  have 
recently  been  substantially  ciulailed.  In 
the  early  1980s,  an  estimated  50  to  80 
percent  of  the  recreational  catch  for 
coastal  cutthroat  trout  in  the  lower 
Columbia  River  was  composed  of 
hatchery  fish.  Biologists  familiar  v«rith 
coastal  cutthroat  trout  feel  that 
recreational  catch  data  reflect  true 
trends  in  coastal  cutthroat  trout 
abundance  (Hooton,  1997). 
Furthermore,  the  largest  returns  of 
coastal  cutthroat  trout  in  this  region  are 
to  the  Cowlitz  River  Basin,  and  existing 
information  is  consistent  with  the 
interpretation  that  a  significant 
proportion  of  those  fish  are  of  hatchery 
origin  (WDFW,  1998).  The  ultimate 
effects  of  hatchery  fish  depend  on  the 
relative  sizes  of  hatchery  and  natiu'ally 
spawned  populations,  the  spatial  and 
temporal  overlap  of  hatchery  and 
naturally  spawned  fish  throughout  their 
life  cycles,  and  the  actual  extent  to 
which  hatchery  fish  spawn  naturally 
and  interbreed  with  naturally  produced 
fish.  In  addition,  the  extent  to  which 
naturally  spawned  coastal  cutthroat 
trout  are  incidentally  harvested  in 
fisheries  targeting  hatchery  coastal 
cutthroat  trout  and  other  salmonids  of 
hatchery  origin  also  affiects  the 
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magnitude  of  the  risks  to  coastal 
cutthroat  trout  from  hatchery  fish. 

Listing  Determination 

NMFS  concludes  the  Southwestern 
Washington/Columbia  River  ESU 
warrants  listing  as  a  threatened  species. 
The  degree  of  scientific  certainty  in  this 
conclusion  is  somewhat  higher  than  that 
for  the  other  cutthroat  trout  ESUs. 
NMFS  is  particularly  concerned  about 
the  widespread  declines  in  abundance 
and  the  small  population  sizes  of 
anadromous  cutthroat  trout  throughout 
the  lower  Colimibia  River,  as 
exemplified  by  near  extinctions  of 
anadromous  cutthroat  trout  nms  in  the 
Hood  and  Sandy  rivers.  The  severe 
reductions  in  abundance  of  this  Ufe- 
history  form  could  have  deleterious 
effects  on  the  abiUty  of  this  ESU  to 
recover  from  widespread  declines. 
Reductions  in  the  quantity  and  quality 
of  estuarine  and  riverine  habitat  have 
probably  contributed  to  declines,  but 
the  relative  importance  of  these  risk 
factors  is  not  well  understood.  However, 
NMFS  is  encouraged  by  recent  steps 
taken  by  the  States  of  Washington  and 
Oregon  to  reduce  mortality  due  to 
directed  and  incidental  harvest  of 
coastal  cutthroat  trout.  Also,  the 
apparent  widespread  distribution  of 
non-migratory  cutthroat  trout  in  this 
ESU  may  help  bufier  extinction  risks  to 
some  degree. 

Recent  conservation  plaiming  efforts 
by  the  States  of  Washington  and  Oregon 
may  reduce  risks  faced  by  cutthroat 
trout  in  this  ESU;  however,  these  efforts 
are  still  in  their  formative  stages. 
Specifically,  the  State  of  Washington's 
LCSQ  is  still  in  a  developmental  stage, 
and  various  technical  and  financial 
aspects  of  the  plan  need  to  be 
addressed.  Furthermore,  this  effort  is 
currently  limited  to  lower  Columbia 
River  areas.  The  OPSW,  while 
substantially  implemented  and  funded 
on  the  Oregon  Coast,  has  not  yet 
reached  a  similar  level  of  development 
in  inland  areas.  Implementation  of  the 
NFP  has  likely  reduced  habitat  risks  on 
Federal  lands,  which  constitute  about 
20  percent  of  the  land  area  within  this 
ESU. 

(4)  Upper  Willamette  River  ESU 

The  conservation  status  of  this  ESU 
was  not  formally  evaluated  by  NMFS. 
As  stated  earlier,  the  Services  concluded 
that  FWS  retained  ESA  jurisdiction  for 
cutthroat  trout  populations  occiuring 
above  Willamette  Falls.  The 
conservation  status  of  this  ESU  will  be 
evaluated  by  FWS, 


(5)  Oregon  Coast  ESU 

Coastal  cutthroat  trout  in  the  Oregon 
coastal  region  occur  mostly  in  small 
populations  that  are  relatively  well 
distributed.  Most  of  the  abundance 
information  considered  by  NMFS  for 
this  ESU  consists  of  juvenile  and  smolt 
abundance  information,  vtrith  the 
prominent  exception  of  the  adult  counts 
at  Winchester  Dam  on  the  North 
Umpqua  River.  In  general,  NMFS  is 
encouraged  by  the  niunber  of  juveniles 
in  coastal  streams  with  relatively  large 
basins.  Since  the  available  data  covers 
only  the  last  2  years,  the  accuracy  in 
which  these  juvenile  counts  translate 
into  adult  abundances  or  longer-term 
population  trends  is  imcertain.  The 
estimated  pre-1970s  abundance  of 
anadromous  coastal  cutthroat  trout  in 
the  largest  river  basin  contained  within 
this  ESU,  the  Umpqua  River,  is  30,000 
adults.  A  recent  estimate  of  total  run 
size,  based  on  expansions  of  observed 
numbers  of  adults  fit)m  snorkel  surveys, 
is  similar.  (However,  NMFS  remains 
concerned  about  the  assiunptions 
underlying  expansion  methods  using 
snorkel  survey  data  for  the  freshwater 
forms  of  coastal  cutthroat  trout  in  the 
Umpqua  Basin.) 

ConfUcting  information  about  the 
abundance  and  distribution  of  coastal 
cutthroat  trout  in  the  South  Umpqua 
River  Basin  suggest  that  there  is 
insufficient  information  to  reUably 
determine  the  status  of  coastal  cutthroat 
trout  in  that  drainage.  The  number  of 
adults  returning  to  the  North  Umpqua 
River  has  been  critically  low  in  recent 
years  (5-year  geometric  mean  =  18  fish), 
although  for  the  past  3  years,  79, 81,  {md 
110  (through  October,  1998)  adult 
coastal  cutthroat  trout  have  been 
counted  at  Winchester  Dam. 

Smolt  production  in  two  small 
drainages  (Cimimins  and  Tenmile 
Creeks)  in  central  Oregon  shows  an 
increasing  trend  over  the  past  7  years. 
However,  the  percentage  of  repeat 
spawners  has  declined  in  both  drainages 
relative  to  estimates  in  the  early  1970s. 
All  other  streams  on  the  Oregon  coast 
for  which  data  are  available  are 
experiencing  moderate  declines  in 
adults  and  juveniles.  In  some  areas, 
declines  may  have  occiured  primarily  in 
anadromous  coastal  cutthroat  trout 
populations.  For  example,  in  the  Alsea 
and  Siuslaw  River  Basins,  declines  in 
anadromous  runs  have  occurred  as 
indicated  by  recreational  catch  data,  but 
ODFW  believes  there  is  no  evidence  for 
similar  declines  in  the  freshwater  forms 
of  coastal  cutthroat  trout  in  those  same 
basins. 


NMFS  remains  concerned  about 
reductions  in  anadromous  life-history 
forms  throughout  this  ESU.  Available 
information  indicates  that  sea-run 
cutthroat  trout  are  sufiiering  more 
serious  declines  than  are  fireshwater 
forms  along  Oregon  coastal  streams. 
ODFW  suggests  that  these  freshwater 
forms  may  be  producing  smolts  in 
several  coastal  streams.  However,  NMFS 
does  not  have  the  estimates  of  adult 
anadromous  coastal  cutthroat  trout  in 
those  streams,  so  it  is  difficult  to 
evaliiate  the  possibility  that  freshwater 
forms  could  bufiier  anadromous  forms 
from  further  declines. 

Risks  due  to  interactions  with 
hatchery  coastal  cutthroat  trout  are 
probably  moderately  low  in  this  ESU. 
Nevertheless,  the  widespread  releases  of 
Alsea  River  Hatchery  broodstock  in 
Oregon  coasttil  streams  have  stopped 
only  relatively  recently.  Genetic 
samples  indicate  that  hatchery  coastal 
cutthroat  trout  from  the  Alsea  River 
broodstock  have  influenced  the  genetic 
composition  of  several  coastal  cutthroat 
trout  populations  in  the  Coquille  River 
drainage.  Hybrids  between  coastal 
cutthroat  trout  and  steelhead/rainbow 
trout  were  detected  in  genetic  samples 
fit>m  the  Coquille  River  Basin  and  a  few 
other  streams  in  this  ESU.  As  discussed 
earlier,  some  degree  of  hybridization 
between  O.  mykiss  and  coastal  cutthroat 
trout  may  occur  naturally  without  the 
direct  influence  of  hatchery-origin  fish. 

Listing  Determination 

NMFS  concludes  that  the  Oregon 
Coast  coastal  cutthroat  trout  ESU  does 
not  warrant  listing  at  this  time  but 
considers  it  a  candidate  for  futiire 
listing.  The  BRT  scientists  were  evenly 
split  as  to  whether  this  ESU  faced  risk 
of  endangerment.  NMFS  remains 
concerned  with  habitat  degradation  in 
this  region,  and  the  overall  scarcity  of 
abimdance  information  for  major 
drainages  limited  NMFS'  efforts  to 
conduct  a  risk  evaluation. 

Hatchery  records  indicate  that  the 
Alsea  River  coastal  cutthroat  trout  stock 
was  widely  released  in  streams 
throughout  the  Oregon  coastal  region. 
Recent  reductions  in  releases  of 
hatchery-origin  cutthroat  trout  and  coho 
salmon  fry,  coupled  with  a  statewide 
catch-and-release  recreational  fishery 
policy  for  naturally  spawned  coastal 
cutthroat  trout,  may  reduce  risks 
associated  with  these  factors.  NMFS 
notes  that  reduced  nearshore  ocean 
habitat  quality  is  likely  a  significant 
threat  to  cutthroat  trout  in  Uiis  region, 
but  quantifying  those  effects  on 
cutthroat  trout  abimdance  is  difficult. 
Finally.  NMFS  remains  concerned  about 
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incidental  mortality  of  coastal  cutthroat 
trout  in  this  ESU  due  to  fishing  pressiue 
on  Pacific  salmonids.  Recent  changes  in 
ODFW's  harvest  regulations  may 
mitigate  this  concern  to  some  degree. 

Recently  implemented  state 
conservation  efforts  have  likely  reduced 
the  degree  of  risk  facing  this  species. 
Furthermore,  Implementation  of  the 
NFP  has  likely  reduced  habitat  risks  on 
Federal  lands  within  this  ESU,  which 
constitute  about  35  percent  of  the  land 
area.  However,  NMFS  remains 
concerned  about  the  overall  lack  of 
abundance  and  trend  information  for 
this  ESU,  as  evidenced  by  its  scientists' 
level  of  uncertainty  regarding  the  status 
of  this  ESU.  An  additional  concern  for 
this  ESU  is  increased  fragmentation  of 
populations  due  to  the  loss  of 
anadromous  Hsh,  which  can  increase 
genetic  and  demographic  risks.  NMFS 
believes  additional  monitoring  of  this 
ESU  is  necessary  before  it  is  eliminated 
from  ESA  consideration.  Therefore, 
NMFS  concludes  that  this  ESU  warrants 
classification  as  a  candidate  species. 
NMFS  will  revisit  the  status  of  this  ESU 
within  the  next  4  years  to  determine 
whether  ESA  protection  is  warranted. 

(6)  Southern  Oregon/California  Coasts 
ESU 

Coastal  cutthroat  trout  in  this  ESU 
appear  wridely  distributed  in  many 
small  populations.  Two  possible 
exceptions  are  populations  in  the  Rogue 
and  Smith  River  Basins  where  the 
abimdance  of  coastal  cutthroat  trout 
may  be  comparatively  high.  Smolt 
abimdance  in  Lobster  Croak,  a  Rogue 
River  tributary,  was  estimated  to  be  over 
800  fish  in  1998.  In  addition,  fishery 
biologists  familiar  with  the  Rogue  River 
Basin  feel  that  it  supports  many  well- 
distributed  coastal  cutthroat  trout 
populations.  Historical  estimates 
indicated  that  the  sea-run  cutthroat 
trout  population  size  in  the  Smith  River 
Basin  was  8,500  fish.  Expansion 
estimates  of  fish  greater  than  25  cm  in 
the  three  major  forks  of  the  Smith  River 
indicate  that  each  fork  supports  at  least 
300  coastal  cutthroat  trout.  In  addition, 
Mill  Creek,  one  of  the  most  productive 
coastal  cutthroat  trout  tributaries  in  the 
Smith  River  Basin,  has  had  between 
1,000  and  4,000  outmigrating  smolts 
over  each  of  the  past  4  years.  Again,  lack 
of  information  on  smolt-to-adult 
survival  and  trap  efficiencies  makes 
interpreting  smolt  abundance  estimates 
in  the  Rogue  and  Smith  River  Basins 
difficult.  Population  sizes  are  thought  to 
be  relatively  small  in  other  streams 
throughout  this  region,  partly  because  it 
is  the  southern  limit  of  this  subspecies. 


NMFS  believes  that  severe  habitat 
degradation  has  occiured  in  this  region 
primarily  due  to  activities  associated 
with  agriculture,  flood  control,  logging, 
road  construction,  and  some  local 
development,  which  have  contributed  to 
a  reduction  in  habitat  capacity  relative 
to  historical  levels.  In  addition,  seasonal 
dewatering  of  stream  mouths  occurs 
naturally  in  northern  California, 
resulting  in  sporadic  blockages  of  access 
to  the  sea  for  anadromous  fish  in  some 
streams.  Also,  large  water  wathdrawals 
in  several  of  the  larger  coastal  river 
basins  (e.g..  Rogue,  Klamath/Trinity, 
and  Eel  Rivers)  and  several  of  the 
smaller  coastal  rivers  have  reduced  the 
quantity  and  quality  of  the  remaining 
riverine  and  estuarine  environments  in 
this  ESU. 

Biologists  familiar  with  this  region 
believe,  and  anecdotal  evidence 
suggests,  that  major  declines  in  coastal 
cutthroat  trout  populations  have 
occurred  since  historical  times  and  that 
some  populations  appear  to  have  been 
relatively  stable  or  increasing  in  size 
since  that  time.  The  data  available  to 
NMFS  indicate  increasing  short-term 
trends  in  smolt  abundance  in  Mill  Creek 
and  increasing  short-term  trends  in 
adult  abundance  in  the  lower  Klamath 
River  tributaries  and  its  estuary  and  in 
the  Smith  River  Basin.  Exceptions 
include  recent  declines  in  the  incidence 
of  coastal  cutthroat  trout  in  Redwood 
Creek. 

Risks  due  to  interactions  with 
hatchery  coastal  cutthroat  trout  are 
probably  low  in  this  ESU.  Other  risks 
NMFS  notes  for  coastal  cutthroat  trout 
in  this  region  are  possible  deleterious 
interactions  with  natiually  occurring  or 
hatchery-derived  coho  salmon  and 
steelhead  in  Oregon  and  incidental 
catch  of  coastal  cutthroat  trout  in  sport 
fisheries  targeting  steelhead  and  coho 
salmon.  NMFS  is  encoiu^ged  by  recent 
changes  in  harvest  regulations  in  both 
Oregon  and  California  aimed  at 
reducing  risks  to  natural  trout  fit>m 
direct  and  indirect  harvest  mortality. 

Listing  Determination 

NMFS  concludes  the  Southern 
Oregon/California  Coasts  ESU  does  not 
warrant  listing  at  this  time.  Although 
the  majority  of  the  BRT  scientists 
concluded  this  ESU  does  not  warrant 
listing,  these  scientists  were  uncertain 
regarding  this  conclusion.  As  with  many 
other  ESUs  for  coastal  cutthroat  trout, 
NMFS  is  hindered  in  its  assessment  by 
the  scarcity  of  abundance  information 
for  this  ESU.  However,  continuing 
threats  to  the  quality  of  freshwater  and 
estuarine  habitat  for  cutthroat  trout  in 
this  region  are  sources  of  concern. 


NMFS  believes  that  existing 
conservation  efforts  implemented  by  the 
States  of  Oregon  and  California  have 
likely  reduced  threats  to  this  species. 
For  example,  recent  harvest  regulations 
aimed  at  reducing  risks  to  natural  trout 
fit)m  direct  and  indirect  harvest 
mortality  have  likely  reduced  risks  to 
coastal  cutthroat  trout.  NMFS  also 
believes  that  biological  risks  associated 
with  habitat  modification  and 
degradation  on  Federal  lands  have 
declined  in  recent  years  with  the 
implementation  of  the  NFP,  coupled 
with  the  consultation  requirements 
associated  with  the  listing  of  coho 
salmon  as  a  threatened  species  in  this 
region  in  1997.  Although  NMFS  remains 
concerned  about  habitat  conditions  on 
non-federal  lands  in  this  ESU,  the 
majority  of  habitat  in  this  area  (about  53 
percent]  is  under  Federal  management. 

Proposed  Determination 

Based  on  NMFS'  assessment  of 
available  scientific  and  commercial 
information  obtained  during  the  coast 
wide  status  review  of  coastal  cutthroat 
trout,  the  Services  are  issuing  a 
proposed  determination  that 
Southwestern  Washington/Columbia 
River  cutthroat  trout  (O.  clarki  clarki) 
constitute  a  "species"  under  the  ESA 
and  should  be  listed  as  threatened.  Hie 
Usted  ESU  for  Southwestern 
Washington/Columbia  River  cutthroat 
trout  is  defined  as  all  naturally  spawned 
population(s)  of  coastal  cutthroat  trout 
in  the  Columbia  River  and  its  tributaries 
downstream  &Y)m  the  Klickitat  River  in 
Washington  and  Fifteenmile  Creek  in 
Oregon  (inclusive)  as  well  as  those  in 
the  Willamette  River  and  its  tributaries 
downstream  from  Willamette  Falls.  The 
ESU  also  includes  cutthroat  trout  in 
Washington  coastal  drainages  between 
the  Columbia  River  and  Grays  Harbor 
(inclusive).  The  natural  population 
consists  of  all  fish  that  are  progeny  of 
naturally  spawming  fish  residing  below 
long-term,  natural  barriers  (i.e., 
waterfalls  in  existence  for  hundreds  or 
thousands  of  years).  The  offspring  of  all 
fish  taken  from  the  natiu-al  population 
after  the  date  of  listing  are  also  part  of 
the  listed  ESU. 

NMFS  concludes  that  the  current 
Umpqua  River  cutthroat  trout  ESU, 
previously  listed  as  an  endangered 
species  in  1996  (61  FR  41541,  August  9. 
1996;  61  FR  48412,  September  13, 
1996),  is  part  of  the  larger  Oregon  Coast 
coastal  cutthroat  trout  ESU  that  extends 
from  the  mouth  of  the  Columbia  River 
south  to  Cape  BImico,  Oregon.  NMFS 
concludes  that  the  best  available 
scientific  information  indicates  the 
Oregon  Coast  ESU  does  not  warrant 
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listing  at  this  time.  Therefore,  through 
this  notification,  the  Services  propose  to 
revise  the  Umpqua  River  cutthroat  trout 
ESU  and  include  it  in  the  larger  Oregon 
Coast  ESU.  This  proposed  revision 
results  in  a  proposed  delisting  of  the 
Umpqua  River  cutthroat  trout  ESU. 

Prohibitions  and  Protective  Measures 

Section  9  of  the  ESA  prohibits  certain 
activities  that  directly  or  indirectly 
affect  endangered  species.  These 
prohibitions  apply  to  all  individuals, 
organizations,  and  agencies  subject  to 
U.S.  jurisdiction.  Section  9  prohibitions 
apply  automatically  to  endangered 
species  as  described  in  the  foUowing 
discussion;  this  is  not  the  case  for 
threatened  species. 

Section  4(d)  of  the  ESA  directs  the 
Secretaries  to  implement  regulations  "to 
provide  for  the  conservation  of 
[threatened]  species,"  that  may  include 
extending  any  or  all  of  the  prohibitions 
of  section  9  to  threatened  species. 
Section  9(a)(1)(g)  also  prohibits 
violations  of  protective  regulations  for 
threatened  species  implemented  under 
section  4(d).  Therefore,  in  the  case  of 
threatened  species,  the  Services  have 
discretion  imder  section  4(d)  to  adopt 
protective  regulations  based  in  part  on 
the  contents  of  available  conservation 
measures.  NMFS  has  already  adopted 
4(d)  rules  that  except  a  limited  range  of 
activities  from  section  9  take 
prohibitions.  For  example,  the  interim 
4(d)  rule  for  Southern  Oregon/Northern 
California  coho  salmon  (62  FR  38479, 
July  18, 1997)  excepts  habitat 
restoration  activities  conducted  in 
accordance  with  approved  plans  and 
fisheries  conducted  in  accordance  with 
approved  state  management  plans.  In 
appropriate  cases,  4(d)  rules  could 
contain  a  broader  range  of  exceptions 
for  activities  such  as  forestry, 
agriculture,  and  road  construction  when 
such  activities  are  conducted  in 
accordance  with  approved  state  or  tribal 
plans. 

These  examples  show  that  NMFS  may 
apply  section  9  prohibitions  narrowly  if 
there  are  strong  protections  provided  in 
a  state  or  tribal  plan.  There  may  be  other 
circumstances  as  well  in  which  NMFS 
would  use  the  flexibility  of  section  4(d). 
For  example,  in  some  cases  there  may 
be  a  healthy  population  of  salmon  or 
coastal  cutthroat  trout  within  an  overall 
ESU  that  is  listed.  In  such  a  case,  it  may 
not  be  necessary  to  apply  the  full  range 
of  prohibitions  available  in  section  9. 
The  Services  intend  to  use  the  flexibiUty 
of  the  ESA  to  respond  appropriately  to 
the  biological  condition  of  the  proposed 
ESU  and  the  populations  within  it  and 
to  the  strength  of  state  and  tribal  plans 


in  place  to  protect  them.  Therefore,  after 
further  analysis.  NMFS  and/or  the  FWS 
will  issue  protective  regulations 
pursuant  to  section  4(d)  for  the 
Southwestern  Washington/Columbia 
River  coastal  cutthroat  trout  ESU. 

Section  7(a)(4)  of  the  ESA  requires 
that  Federal  agencies  confer  with  us  on 
any  actions  likely  to  jeopardize  the 
continued  existence  of  a  species 
proposed  for  listing  and  on  actions 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  Federal  agencies  should 
confer  with  NMFS  on  the  proposed 
Southwestern  Washington/Coliunbia 
River  coastal  cutthroat  trout  ESU.  For 
listed  species,  section  7(a)(2)  reqiiires 
Federal  agencies  to  ensure  that  the 
activities  they  authorize,  fund,  or 
conduct  are  not  likely  to  jeopardize  the 
continued  existence  of  a  Usted  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  consultation  with  the 
appropriate  Service. 

Examples  of  Federal  actions  likely  to 
affect  coastal  cutthroat  trout  in  the 
proposed  ESU  include  authorized  land 
management  activities  of  the  U.S.  Forest 
Service  and  U.S.  Bureau  of  Land 
Management,  as  well  as  operation  of 
hydroelectric  and  storage  projects  of  the 
Bureau  of  Reclamation  and  the  COE. 
Such  activities  include  timber  sales  and 
harvest,  hydroelectric  power  generation, 
and  flood  control.  Federal  actions, 
including  the  COE  section  404 
permitting  activities  under  the  CWA, 
COE  permitting  activities  imder  the 
River  and  Harbors  Act,  National 
Pollutant  Discharge  Elimination  System 
permits  issued  by  the  EPA,  highway 
projects  authorized  by  the  Federal 
Highway  Administration,  Federal 
Energy  Regulatory  Commission  licenses 
for  non-federal  development  and 
operation  of  hydropower,  and  Federal 
salmon  hatcheries,  may  also  require 
consultation.  These  actions  will  likely 
be  subject  to  ESA  section  7  consultation 
requirements  that  may  result  in 
conditions  designed  to  achieve  the 
intended  purpose  of  the  project  and 
avoid  or  reduce  impacts  to  coastal 
cutthroat  trout  and  its  habitat  within  the 
range  of  the  proposed  ESU. 

Sections  10(a)(1)(A)  and  10(a)(1)(B)  of 
the  ESA  provide  us  with  the  authority 
to  grant  exceptions  to  the  ESA's 
"taking"  prohibitions  (see  regulations  to 
be  codified  at  50  CFR  222.301  through 
222.308  for  NMFS,  64  FR  14051  through 
14066,  and  50  CFR  17.22  and  17.32  for 
FWS).  SecUon  10(a)(1)(A)  scientific 
research  and  enhancement  permits  may 


be  issued  to  entities  (Federal  and  non- 
Federal)  conducting  research  that 
involves  a  directed  take  of  listed 
spedes. 

NMFS  has  issued  section  10(a)(1)(A) 
research  or  enhancement  permits  for 
other  listed  species  (e.g.,  Snake  River 
Chinook  salmon  and  Sacramento  River 
winter-run  chinook  salmon)  for  a 
niunber  of  activities,  including  trapping 
and  tagging,  electroshocking  to 
determine  population  presence  and 
abundance,  removing  fish  from 
irrigation  ditches,  and  collecting  adult 
fish  for  artificial  propagation  programs. 
These  and  other  research  efforts  could 
provide  critical  information  regarding 
cutthroat  trout  distribution  and 
population  abimdance. 

We  can  issue  section  10(a)(1)(B) 
incidental  take  permits  to  non-federal 
entities  performing  activities  that  may 
incidentally  take  listed  species.  The 
types  of  activities  potentially  requiring 
a  section  10(a)(1)(B)  incidental  take 
permit  include  the  operation  and  release 
of  artificially  propagated  fish  by  state  or 
privately  operated  and  funded 
hatcheries,  state  or  university  research 
on  listed  species  not  receiving  Federal 
authorization  or  funding,  the 
implementation  of  state  fishing 
regulations,  and  timber  harvest 
activities  on  non-Federal  lands. 

Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  ESA  include 
recognition,  recovery  actions.  Federal 
agency  consultation  requirements,  and 
prohibitions  on  taking.  Recognition 
through  listing  promotes  public 
awareness  and  conservation  actions  by 
Federal,  state,  and  local  agencies, 
private  organizations,  and  individuals. 

Several  conservation  efforts  are 
imderway  that  may  help  reverse  the 
decline  of  coastal  cutthroat  trout  and 
other  sedmonids.  These  include  the  NFP 
(on  Federal  lands  within  the  range  of 
the  northern  spotted  owl),  Oregon's 
OPSW.  Washington's  LCSQ,  and 
California's  WPRC  and  SB  271 
programs.  We  are  encouraged  by  these 
efforts  and  believe  they  constitute 
significant  strides  in  the  region's 
endeavor  to  develop  a  scientifically  well 
groimded  conservation  plan  for  these 
stocks.  Other  efforts,  such  as  the 
Willamette  River  Conservation  Planning 
process,  are  at  various  stages  of 
development,  but  show  promise  to 
ameliorate  risks  facing  coastal  cutthroat 
trout.  We  intend  to  support  and  work 
closely  with  these  efforts — staff  and 
resources  permitting — ^in  the  belief  that 
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they  can  play  an  important  role  in  the 
recovery  planning  process. 

Based  on  information  presented  in 
this  proposed  rule,  general  conservation 
measures  that  could  be  implemented  to 
help  conserve  coastal  cutthroat  trout  are 
listed  here.  This  list  is  not  exhaustive 
and  does  not  constitute  NMFS' 
interpretation  of  a  recovery  plan  under 
section  4(f)  of  the  ESA. 

1.  Measures  could  be  taken  to 
promote  land  management  practices 
that  protect  and  restore  cutthroat  trout 
habitat.  Land  management  practices 
afCecting  cutthroat  trout  habitat  include 
timber  harvest,  road  building, 
agricultiue.  livestock  grazing,  gravel 
mining,  and  urban  development. 

2.  Evaluation  of  existing  harvest 
regulations  could  identify  any  changes 
necessary  to  protect  cutthroat  trout 
populations. 

3.  Artificial  propagation  programs 
could  be  required  to  incorporate 
practices  that  minimize  impacts  upon 
natural  populations  of  cutthroat  trout. 

4.  Efforts  could  be  made  to  ensure  that 
existing  and  proposed  dam  facilities  are 
designed  and  operated  in  a  manner  that 
lessens  adverse  effects  on  cutthroat  trout 
populations. 

5.  Water  diversions  could  have 
adequate  headgate  and  staff  gauge 
structures  installed  to  control  and 
monitor  water  usage  acou^tely.  Water 
rights  could  be  enforced  to  prevent 
irrigators  from  exceeding  the  amount  of 
water  to  which  they  are  legally  entitled. 
As  necessary,  instream  flow  studies 
could  be  conducted,  and  existing  water 
rights  re-adjudicated  as  necessary  to 
ensure  adequate  instream  flows  to 
support  cutthroat  trout. 

6.  Irrigation  diversions  affecting 
downstream  migrating  cutthroat  trout 
could  be  screened  according  to 
appropriate  anadromous  fish  screen 
criteria.  A  thorough  review  of  the 
impact  of  irrigation  diversions  on 
cutthroat  trout  could  be  conducted. 

We  recognize  that,  to  be  successful, 
protective  regulations  and  recovery 
programs  for  cutthroat  trout  will  need  to 
be  developed  in  the  context  of 
conserving  aquatic  ecosystem  health. 
We  intend  that  Federal  lands  and 
Federal  activities  play  a  primary  role  in 
preserving  listed  populations  and  the 
ecosystems  upon  which  they  depend. 
However,  throughout  the  range  of  the 
ESU  proposed  for  Usting,  cutthroat  trout 
habitat  occvirs  and  can  be  affected  by 
activities  on  state,  tribal,  or  private  land. 
Agricultural,  timber,  and  urban  land 
management  activities  on  non-federal 
land  could  and  should  be  conducted  in 


a  manner  that  minimizes  adverse  effects 
to  cutthroat  trout  habitat. 

We  encourage  non-Federal 
landowners  to  assess  the  impacts  of 
their  actions  on  potentially  threatened 
or  endangered  salmonids.  In  particular, 
we  encourage  the  establishment  of 
watershed  partnerships  to  promote 
conservation  in  accordance  with 
ecosystem  principles.  These 
partnerships  will  be  successful  only  if 
state,  tribal,  local  governments, 
landowner  representatives,  and  Federal 
and  non-Federal  biologists  all 
participate  and  share  the  goal  of 
restoring  cutthroat  trout  to  the 
watersheds. 

Critical  Habitat  Determination 

Critical  habitat  is  defined  in  section  3 
of  the  ESA  as:  (i)  Tlie  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  ESA,  on  which  are 
found  those  physical  or  biological 
featiires  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)(A)  of  the  ESA  requires 
that,  to  the  maximum  extent  prudent 
and  determinable,  the  Services 
designate  critical  habitat  concurrently 
with  a  determination  that  a  species  is 
endangered  or  threatened.  Our 
regulations  (50  CFR  424.12(a))  state  that 
critical  habitat  is  not  determinable  if 
information  sufficient  to  perform 
required  analysis  of  the  impacts  of 
designation  is  lacking  or  if  the  biological 
needs  of  the  species  are  not  sufficiently 
well  known  to  permit  identification  of 
an  area  as  critical  habitat.  Section 
4(b)(2)  of  the  ESA  requires  us  to 
consider  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat  on  the  basis  of  the  best 
scientific  data  available.  The  Secretaries 
may  exclude  any  area  from  critical 
habitat  if  they  determine  that  the 
economic  benefits  of  such  exclusion 
outweigh  the  conservation  benefits, 
imless  to  do  such  would  result  in  the 
extinction  of  the  species.  When  a  "not 
determinable"  finding  is  made,  we 
must,  within  2  years  of  the  publication 
date  of  the  original  proposed  rule, 
designate  critical  habitat,  unless 
designation  is  foimd  to  be  not  prudent. 


Prior  to  proposing  critical  habitat  for 
this  species,  the  Services  must  identify 
geographic  areas  occupied  by  the 
species,  as  well  as  areas  outside  the 
current  species  range,  which  contain 
important  physical  or  biological  features 
essential  for  die  conservation  and 
recovery  of  the  species,  and  must 
consider  the  economic  and  other 
impacts  of  designating  critical  habitat. 
Given  this  species'  complex  life  history 
and  the  high  degree  of  scientific 
imcertainty  associated  with  it,  NMFS 
has  not  yet  had  time  to  complete 
analyses  necessary  for  designating 
critical  habitat.  Further,  due  to  statutory 
time  limitations,  NMFS  has  not  yet 
consulted  with  affected  Indian  tribes 
regarding  the  designation  of  critical 
habitat  in  areas  that  may  impact  tribal 
trust  resoiut»s,  tribally-owned  fee 
lands,  or  the  exercise  of  tribal  rights. 
Such  consultation  is  required  by  the 
recently  implemented  Secretarial  Order 
entitled  "American  Indian  Tribal  Rights, 
Federal-Tribal  Trust  Responsibilities, 
and  the  Endangered  Species  Act." 

Given  these  remaining  unresolved 
scientific  and  tribal  issues,  the  Services 
find  that  critical  habitat  is  not  now 
determinable  for  the  proposed  ESU. 
During  the  comment  period  for  this 
Usting  proposal,  the  Services  also  seek 
additional  agency  and  public  input  on 
critical  habitat,  along  with  information 
on  the  proposed  listing.  We  will  use  this 
and  other  information  in  formulating  a 
determination  on  critical  habitat  for  the 
Southwestern  Washington/Columbia 
River  ESU.  The  Services  will  also 
engage  in  govemment-to-govemment 
consultations  with  affected  Indian  tribes 
as  required  by  the  Secretarial  Order. 

NMFS  Policies  on  Endangered  and 
Threatened  Fish  and  Wildlife 

On  July  1, 1994,  the  Services 
pubUshed  a  series  of  policies  regarding 
listings  under  the  ESA,  including  a 
policy  for  peer  review  of  scientific  data 
(59  FR  34270)  and  a  policy  to  identify, 
to  the  maximum  extent  possible,  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
ESA  (59  FR  34272). 

i?oye  of  Peer  Review 

The  intent  of  the  peer  review  poUcy 
is  to  ensure  that  listings  are  based  on  the 
best  scientific  and  commercial  data 
available.  Prior  to  a  final  listing,  NMFS 
will  sohcit  the  expert  opinions  of  three 
qualified  specialists,  concurrent  with 
the  public  comment  period. 
Independent  peer  reviewers  will  be 
selected  from  the  academic  and 
scientific  commimity,  tribal  and  other 
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Native  American  groups,  Federal  and 
state  agencies,  and  the  private  sector. 

Identification  of  Those  Activities  That 
Would  Constitute  a  Violation  of  Section 
9  of  the  ES A 

The  intent  of  this  policy  is  to  increase 
public  awareness  of  the  effect  of  this 
listing  on  proposed  and  ongoing 
activities  within  the  range  of  coastal 
cutthroat  trout.  NMFS  or  the  FWS  will 
publish  a  proposed  4(d)  rule  in  the 
future  applying  section  9  prohibitions 
and  exceptions.  However,  to  provide 
guidance  prior  to  publication  of  this 
proposed  rule,  the  following  is  a  list  of 
actions  NMFS  believes  will  not  result  in 
a  violation  of  section  9: 

(1)  Possession  of  cutthroat  trout 
acquired  lawfully  by  permit  issued  by 
the  appropriate  Service  pursuant  to 
section  10  of  the  ESA,  or  by  the  terms 
of  an  incidental  take  statement  pursuant 
to  section  7  of  the  ESA. 

(2)  Federally  approved  projects  that 
involve  activities  such  as  silviculture, 
grazing,  mining,  road  construction,  dam 
construction  and  operation,  discharge  of 
All  material,  stream  channelization  or 
diversion  for  which  consultation  has 
been  completed,  and  when  such  activity 
is  conducted  in  accordance  with  any 
terms  and  conditions  given  by  NMFS  or 
the  FWS  in  an  incidental  take  statement 
accompanied  by  a  biological  opinion. 

Activities  that  NMFS  beheves  could 
potentially  harm  the  cutthroat  trout  and 
result  in  "take",  include,  but  are  not 
limited  to: 

(1)  Unauthorized  collecting  or 
handling  of  the  species.  Permits  to 
conduct  these  activities  are  available  for 
purposes  of  scientific  research  or  to 
enhance  the  propagation  or  survival  of 
the  species. 

(2)  Unauthorized  destruction/ 
alteration  of  the  species'  habitat  such  as 
removal  of  large  woody  debris  or 
riparian  shade  canopy,  dredging, 
discharge  of  fill  material,  draining, 
ditching,  diverting,  blocking,  or  altering 
stream  channels  or  surface  or  ground 
water  flow. 

(3)  Discharges  or  dumping  of  toxic 
chemicals  or  other  pollutants  (i.e., 
sewage,  oil,  and  gasoline)  into  waters  or 
riparian  areas  supporting  the  species. 

(4)  Violation  of  discharge  permits. 

(5)  Interstate  and  foreign  commerce 
(commerce  across  state  lines  and 
international  boundaries)  and  import/ 
export  without  prior  obtainment  of  an 
endangered  species  permit. 

This  list  is  not  exhaustive;  rather,  it  is 
provided  to  give  you  some  examples  of 
activities  that  may  be  considered  by 
NMFS  as  constituting  a  "take"  of  coastal 


cutthroat  trout  under  the  ESA  and 
associated  regulations.  Questions 
regarding  whether  specific  activities 
constitute  a  violation  of  section  9  and 
general  inquiries  regarding  prohibitions 
and  permits,  should  be  directed  to 
NMFS  (see  ADDRESSES). 

Public  Comments  Solicited 

To  ensure  that  the  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  effective  as  possible,  we 
are  soliciting  comments  and  suggestions 
from  the  public,  other  governmental 
agencies,  the  scientific  community, 
industry,  and  any  other  interested 
parties.  We  will  hold  public  hearings  in 
the  areas  affected  by  this  proposal; 
details  regarding  locations,  dates,  and 
times  will  be  published  in  a 
forthcoming  Federal  Register 
notification.  We  recognize  that  there  are 
serious  limits  to  the  quality  of 
information  available,  and,  therefore, 
NMFS  has  executed  its  best  professional 
judgement  in  developing  this  proposal. 
We  request  additional  information 
regarding  coastal  cutthroat  trout,  in 
particular:  (1)  Biological  or  other 
relevant  data  concerning  any  threat  to 
cutthroat  trout;  (2)  the  range, 
distribution,  and  population  size  of 
coastal  cutthroat  trout  in  the  proposed 
and  candidate  ESUs;  (3)  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impact  on  the 
proposed  and  candidate  species;  (4) 
cutthroat  trout  escapement,  particularly 
escapement  data  partitioned  into  natural 
and  hatchery  components;  (5)  the 
proportion  of  naturally  reproducing  fish 
that  were  reared  as  juveniles  in  a 
hatchery;  (6)  homing  and  straying  of 
natural  and  hatchery  fish;  (7)  the 
reproductive  success  of  naturally 
reproducing  hatchery  fish  (i.e.. 
hatchery-produced  fish  that  spawn  in 
natural  habitat)  and  their  relationship  to 
the  proposed  and  candidate  ESUs;  and 
(8)  efforts  being  made  to  protect  native, 
naturally  reproducing  populations  of 
coastal  cutthroat  trout  in  Washington, 
Oregon,  and  California. 

We  also  request  quantitative 
evaluations  describing  the  quality  and 
extent  of  freshwater  and  marine  habitats 
for  juvenile  and  adult  cutthroat  trout  as 
well  as  information  on  areas  that  may 
qualify  as  critical  habitat  in  Washington 
and  Oregon.  Areas  that  include  the 
physical  and  biological  features 
essential  to  the  recovery  of  the  species 
should  be  identified.  We  recognize  there 
are  areas  within  the  proposed 
boundaries  of  these  ESUs  that 
historically  constituted  cutthroat  trout 
habitat,  but  that  may  not  be  currently 
occupied  by  cutthroat  trout.  We  request 


information  about  cutthroat  trout  in 
these  currently  unoccupied  areas  and 
whether  these  habitats  should  be 
considered  essential  to  the  recovery  of 
the  species  or  excluded  fi"om 
designation.  Essential  features  include, 
but  are  not  limited  to  (1)  habitat  for  . 
individual  and  population  growth,  and 
for  normal  behavior;  (2)  food,  water,  air, 
light,  minerals,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  reproduction  and 
rearing  of  offspring;  and  (5)  habitats  that 
are  protected  from  disturbance  or  are 
representative  of  the  historical 
geographical  and  ecological 
distributions  of  the  species. 

For  areas  potentially  qualifying  as 
critical  habitat,  we  request  information 
describing  (1)  the  activities  that  affect 
the  area  or  could  be  affected  by  the 
designation,  and  (2)  the  economic  costs 
and  benefits  of  additional  requirements 
of  management  measures  likely  to  result 
from  the  designation. 

We  will  consider  all  public  comments 
and  additional  information  regarding 
the  status  and  critical  habitat  of  the 
cutthroat  trout  ESUs  prior  to  issuing  a 
final  determination.  The  availability  of 
new  information  may  cause  us  to 
reassess  the  status  of  cutthroat  trout 
ESUs  in  the  final  determination. 

Public  Hearings 

Joint  Commerce-Interior  ESA 
implementing  regulations  require  us  to 
promptly  hold  at  least  one  public 
hearing  if  any  person  so  requests  within 
45  days  of  publication  of  a  proposed 
regulation  to  list  a  species  or  to 
designate  critical  habitat  (see  50  CFR 
424.16(c)(3)).  In  a  forthcoming  Federal 
Register  notification,  we  will  announce 
the  dates  and  locations  of  public 
hearings  on  this  proposed  rule  to 
provide  the  opportunity  for  the  public 
to  give  comments  and  to  permit  an 
exdiange  of  information  and  opinion 
among  interested  parties.  We  encourage 
the  public's  involvement  in  such  ESA 
matters. 

References 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  (see 
ADDRESSES). 

Classification 

The  1982  amendments  to  the  ESA,  in 
section  4(b)(1)(A),  restrict  the 
information  that  may  be  considered 
when  assessing  species  for  listing.  Based 
on  this  limitation  of  criteria  for  a  listing 
decision  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andrus,  675  F.2d 
825  (6th  Cir.  1981),  NMFS  categorically 
excludes  all  ESA  listing  actions  from 
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environmental  assessment  requirements 
of  the  National  Environmental  Policy 
Act  (NEPA)  imder  NOAA 
Administrative  Order  216-6.  FWS  also 
determined  that  an  environmental 
assessment  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4  of  the  ESA  and 
published  a  notice  in  the  Federal 
Register  on  October  25, 1983  (48  PR 
49244),  outlining  its  reasons. 

As  noted  in  the  Conference  Report  on 
the  1982  amendments  to  the  ESA, 
economic  impacts  cannot  be  considered 
in  determinations  regarding  the  status  of 
species.  Therefore,  the  economic 
analysis  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  are  not  applicable 
to  the  listing  process.  In  addition,  this 
proposed  rule  is  exempt  firom  review 
imder  E.0. 12866. 

At  this  time  we  are  not  proposing 
protective  regulations  pursuant  to  ESA 
section  4(d).  In  the  future,  prior  to 
finalizing  its  4(d)  regulations  for  the 


threatened  ESU,  we  will  comply  with 
all  relevant  NEPA  and  RFA 
requirements. 

This  proposed  rule  does  not  contain 
a  collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act 

List  of  Subjects 

50CFRPartl7 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and  record 
keeping  requirements,  Transportation. 

50  CFR  Part  223 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 

50  CFR  Part  224 

Administrative  practice  and 
procediu'e.  Endangered  and  threatened 
species,  Exports,  Lmports,  Reporting  and 
record  keeping  requirements. 
Transportation. 


50  CFR  Part  226 

Endangered  and  threatened  species. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  parts  17,  223,  224, 
and  226  are  proposed  to  be  amended  as 
follows: 

PART  17— ENDANGERED  AND 
THREATENED  WILDUFE  AND  PLANTS 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following  in  alphabetical  order  imder 
"Fishes",  to  the  List  of  Endangered  and 
Threatened  Wildlife: 

f  17.11    Endangered  and  threatened 
wildlife. 

•        •        •        •        * 

(h)*  •  • 


Species 


Common  name 


Scientific  name 


IHistoric  range 


VertetHate  population  wtiere  en- 
dangered or  threatened 


Status 


When  list- 
ed 


Critical 
habitat 


Special 
rules 


Fishes 


Trout,  coastal  cut- 
throat. 


Onoorhynchus 
darfd  darki. 


U.S.A.  (AK,  CA, 
OR,  WA)  Can- 
ada. 


Southwestern   WA/Cdumtw    R.— 
(USA— OR,  WA)— naturally 

spawning  populations  (and  their 
progeny)  below  natural  t>arriers 
in  Columt>ia  R.  and  its  tributaries 
downstream  from  Klickitat  R. 
(WA)  and  Fifleenmile  Cr.  (OR), 
inclusive,  including  Willamette  R. 
downstream  from  Willamette 
FaHs,  and  in  coastal  drainages 
between  Columbia  R.  and  Grays 
Hartxx  (WA),  inclusive. 


NA 


NA 


3.  Amend  §  17.11(h)  by  removing  the 
entry  for  "Trout,  Umpqua  River 
cutthroat"  under  "Fishes"  from  the  List 
of  Endangered  and  Threatened  Wildlife. 

PART  229-THREATENED  MARINE 
AND  ANADROMOUS  SPEOES 

4.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Audiority:  16  U.S.C.  1531  et  seq.;  16  U.S.C 
742a  et  seq.;  31  U.S.C.  9701. 

5.  In  §  223.102,  paragraph  (a)(20)  is 
added  to  read  as  follows: 

f  223.102    Enumeration  of  threatened 
ntarine  and  anadronKNia  apecies. 

•        •        •        •        * 

(a)*  *  * 


(20)  Southwestern  Washington/ 
Coliunbia  River  coastal  cutthroat  trout 
[Onoorhynchus  olarki  clarki).  Includes 
all  naturally  spawned  populations  of 
coastal  cutthroat  trout  (and  their 
progeny)  residing  below  long-standing, 
natiually  impassable  barriers  in  the 
Columbia  River  and  its  tributaries 
downstream  from  the  Klickitat  River  in 
Washington  and  Fifteenmile  Creek  in 
Oregon  (inclusive),  including  the 
Willamette  River  and  its  tributaries 
downstream  from  Willamette  Falls,  as 
well  as  those  populations  in 
Washington  coastal  drainages  frt>m  the 
Columbia  River  to  Grays  Harbor 
(inclusive). 


PART  224-ENDANGERED  MARINE 
AND  ANADROMOUS  SPECIES 

6.  The  authority  citation  for  part  224 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1543  and  16 
U.S.C.  1361  ef  seq. 

S  224.101    [Amended] 

7.  In  §  224.101,  in  paragraph  (a), 
remove  the  words  "Umpqua  River 
cutthroat  trout  [Onoorhynchus  clarki 
clarkiT. 

PART  226— DESIGNATED  CRITICAL 
HABITAT 

8.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 
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Authority:  16  U.S.C.  1533. 

S  226.206    [Removed] 

9.  Section  226.206  is  removed. 

§§  226.207  through  226.209    [Redesignated 
as  §§  226.206  through  226.208] 

10.  Sections  226.207  through  226.209 
are  redesignated  as  §§  226.206  through 
226.208,  respectively. 

Table  4  to  part  226    [Removed] 

11.  Table  4  to  part  226  is  removed. 
Dated:  March  29, 1999. 

Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

Dated:  March  22, 1999. 
Jamie  Rappaport  Gark, 
Director.  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  99-fll95  Filed  4-2-99;  8:45  am] 

BiUJNO  CODE  3510-22-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

[Docket  No.  961228324-8324-01;  I.D. 
121697A] 

RIN  0648-AJ70 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act; 
Amendment  of  Foreign  Fishing 
Regulations 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

summary:  NMFS  proposes  to  amend  the 
foreign  fishing  regulations  to  provide  for 
the  issuance  of  certain  transshipment 
permits  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  as 
amended  by  the  Sustainable  Fisheries 
Act  (SFA).  NMFS  also  proposes  to  make 
additional  minor  changes  in  the  foreign 
fishing  regulations  to  update  permit 
application  and  issuance  procedures 
applicable  to  all  types  of  foreign  fishing 
permits  issued  under  the  Magnuson- 
Stevens  Act.  These  proposed  actions  are 
necessary  to  maintain  the  foreign  fishing 
regulations  in  a  current  and  complete 
manner. 

DATES:  Comments  must  be  received  on 
or  before  May  5, 1999. 
ADDRESSES:  Send  comments  to  Gary  C. 
Matlock,  Office  of  Sustainable  Fisheries, 


NMFS,  1315  East-West  Highway,  Silver 
Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Dickinson,  301-713-2276. 
SUPPLEMENTARY  INFORMATION: 
Regulations  at  50  CFR  part  600,  subpart 
F,  govern  foreign  fishing  under  the 
Magnuson-Stevens  Act  (16  U.S.C.  1801 
et  seq.).  Among  other  things,  the 
regulations  establish  procedures  for 
permit  application  and  issuance  under 
section  204(b)  of  the  Magnuson-Stevens 
Act.  Under  these  regulations,  foreign 
fishing  vessels' may  be  permitted  to  fish 
in  the  U.S.  Exclusive  Economic  Zone 
(EEZ).  Until  the  SFA  (Pub.  L.  104-297) 
established  section  204(d)  of  the 
Magnuson-Stevens  Act,  all  foreign 
fishing  applications  were  submitted 
under  section  204(b)  of  the  Magnuson- 
Stevens  Act. 

Section  204(d)  of  the  Magnuson- 
Stevens  Act  authorizes  the  Assistant 
Administrator  for  Fisheries  (AA)  to 
issue  transshipment  permits  authorizing 
foreign  vessels  to  engage  in  fishing 
consisting  solely  of  transporting  fish  or 
fish  products  at  sea  from  a  point  within 
the  EEZ  or,  with  the  concurrence  of  a 
state,  within  the  boundaries  of  that 
state,  to  a  point  outside  the  United 
States.  Issuance  of  a  permit  to  a  foreign 
vessel  to  receive  fish  or  fish  products  at 
sea  within  the  boundaries  of  a  state  is 
subject  to  certain  conditions  and 
restrictions  and  contingent  upon  the 
concurrence  of  the  involved  state.  Until 
section  204(d)  was  added  to  the 
Magnuson-Stevens  Act,  transshipments 
of  this  nature  at  points  at  sea  vnmin  the 
boundaries  of  a  state  were  prohibited. 

For  consistency  of  process  writh 
ptermits  issued  under  section  204(b)  of 
the  Magnuson-Stevens  Act,  NMFS 
proposes  to  make  minor  changes  in  the 
regulations  at  50  CFR  part  600,  subpart 
F,  to  accommodate  applications 
submitted  imder  section  204(d)  of  the 
Magnuson-Stevens  Act  and  to  provide 
for  the  issuance  of  permits  under 
section  204(d). 

NMFS  proposes  to  amend 
§  600.501(d)  to  provide  that  application 
forms  for  permits  issued  under  section 
204(d)  be  available  from  NMFS,  and 
submitted  to  the  AA.  NMFS  proposes 
that  the  application  fee  submitted  for  a 
permit  imder  section  204(d)  of  the 
Magnuson-Stevens  Act  be  the  same  as 
for  appUcations  submitted  under  section 
204(b)  of  the  Magnuson-Stevens  Act. 
Currently  this  fee  amoimt  is  $354.00  per 
vessel.  This  fee  was  determined  in 
accordance  with  the  procedures  for 
determining  administrative  costs  of  each 
special  product  or  service  contained  in 
the  NOAA  Finance  Handbook. 
However,  in  accordance  with  section 


204(d)(7)  of  the  Magnuson-Stevens  Act, 
this  fee  will  be  waived  for  applications 
imder  section  204(d)  of  the  Magnuson- 
Stevens  Act  if  the  applicant  provides 
satisfactory  documentation  to  the  AA 
indicating  that  the  foreign  nation  under 
which  the  applicant  vessel  is  registered 
does  not  collect  a  fee  from  vessels  of  the 
United  States  engaged  in  similar 
activities  in  the  waters  of  such  foreign 
nation.  NMFS  proposes  that  the 
documentation  presented  (e.g.,  copy  of 
foreign  fishing  regulations  applicable  to 
vessels  of  the  United  States)  must 
clearly  exempt  vessels  of  the  United 
States  irom  such  a  fee.  NMFS  proposes 
to  publish,  as  appropriate,  a  notice  of 
receipt  in  the  Federal  Register  to  notify 
interested  parties  of  the  opportunity  to 
review  and/or  comment  on  applications. 
NMFS  suggests  that  applicants  allow  90 
days  for  processing  applications 
submitted  under  section  204(b)  and  (d) 
of  the  Magnuson-Stevens  Act. 

Following  consideration  of  all 
recommendations,  comments  and  any 
other  factors  pertinent  to  an  application, 
the  AA  may  issue  an  appropriate  permit 
to  a  foreign  vessel  authorizing 
transshipments  under  provisions  of 
section  204(d)  if  the  AA  determines  that 
to  do  so  would  be  in  accordance  with 
section  204(d)(3)  of  the  Magnuson- 
Stevens  Act.  It  is  proposed  that  activity 
code  10  be  estabUshed  at  §  600.501(c)  to 
denote  transshipment  activities  imder 
section  204(d)  of  the  Magnuson-Stevens 
Act.  It  is  proposed  that  §  600.501(e)(2) 
be  amended  to  provide  for  issuance  of 
permits  for  activity  code  10  directly  to 
applicants  and  to  provide  that  permits 
for  activity  codes  1  through  9  will  be 
provided  to  the  official  representative  of 
the  applicant  foreign  nation  by  the 
Department  of  State  (DOS).  It  is 
proposed  that  in  §  600.508,  a  new 
paragraph  (g)  regarding  transshipment 
operations  be  added. 

NMFS  also  proposes  that  additional 
minor  changes  be  made  in  the  foreign 
fishing  regulations  at  50  CFR  part  600, 
subpart  F,  to  make  vessels  operating 
under  permits  issued  in  accordance 
with  section  204(d)  of  the  Magnuson- 
Stevens  Act  subject  to  the  same 
requirements  as  vessels  operating  under 
permits  issued  in  accordance  with 
section  204(b)  of  the  Magnuson-Stevens 
Act. 

NMFS  also  proposes  to  amend 
§  600.501(e)(2)  to  reflect  the  fact  that 
permit  holders  no  longer  have  to  enter 
any  data  in  "blank  permit  forms."  All 
necessary  information  will  appear  on 
the  permit  provided  by  the  DOS  (in  the 
case  of  activity  codes  1  through  9)  or  the 
NMFS  (in  the  case  of  activity  code  10). 
In  order  to  delete  references  to  outdated 
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pennit  processes,  NMFS  also  proposes 
to  delete  §  600.501(k){2)  through  (k)(5). 

NMFS  also  proposes  to  update  a 
reference  to  section  201  of  die 
Magnuson-Stevens  Act  at  §  600.506(a) 
and  an  address  at  §  600.506(b). 

Lastly,  NMFS  proposes  to  delete 
several  references  to  the  Fishing  Vessel 
and  Gear  Damage  Compensation  Fimd 
program  due  to  the  discontinuance  of 
the  program.  The  cessation  of  this 
program  was  announced  in  a  notice 
published  in  the  Federal  Register  at  61 
FR  34798,  July  3, 1996. 

Under  NOAA  Administrative  Order 
205-11,  7.01,  dated  December  17, 1990. 
the  Under  Secretary  for  Oceans  and 
Atmosphere  has  delegated  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  the  authority  to  sign  material  for 
publication  in  the  Federal  Register. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.0. 12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 

Eroposed  rule,  if  adopted,  would  not 
ave  a  significant  economic  impact  on 
a  substantial  nvunber  of  small  entities. 
The  Regulatory  FlexibiUty  Act  defines 
"small  business"  by  reference  to  the 
Small  Business  Act  (SBA).  The  SBA 
definition  of  the  term  small  business  is 
implemented  through  regulations  at  13 
CFR  part  121.  Those  regulations  define 
small  business  as  meaning  "a  business 
entity  organized  for  profit,  with  a  place 
of  business  located  in  the  United  States, 
and  which  operates  primarily  within  the 
United  States  or  which  makes  a 
significant  contribution  to  the  U.S. 
economy,  through  payment  of  taxes  or 
use  of  American  products,  materials  or 
labor."  None  of  the  entities  affected  by 
this  proposed  rule  meet  that  definition. 
Further,  section  204(d)(3)(D)  of  die 
Magnuson-Stevens  Act  provides  that  an 
application  may  not  be  approved  until 
the  Secretary  determines  that  "no  owner 
or  operator  of  a  vessel  of  the  United 
States  which  has  the  capacity  to  perform 
the  transportation  for  which  the 
application  is  submitted  has  indicated 
*  *  *  an  interest  in  performing  the 
transportation  at  fair  and  reasonable 
rates."  Therefore,  no  U.S.  firms  will  be 
impacted.  As  a  result,  an  initial 
regulatory  flexibility  analysis  was  not 
prepared. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failiu«  to  comply 


with,  a  collection  of  information,  subject 
to  the  requirements  of  the  PRA,  imless 
that  collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number. 

This  rule  contains  two  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA),  both  of 
which  have  been  approved  by  the  OMB. 
The  collections  of  information  are  as 
follows: 

(1)  Approved  under  OMB  control 
number  0648-0089— Application  form 
for  foreign  fishing  permits,  including 
those  to  be  issued  under  section  204(d) 
of  the  Magnuson-Stevens  Act;  estimated 
at  45  minutes  per  response. 

(2)  Approved  under  OMB  control 
number  0648-0075— Reporting  by 
vessels  operating  under  foreign  fishing 
permits,  including  those  issued  under 
section  204(d)  of  the  Magnuson-Stevens 
Act;  estimated  at  6  minutes  per 
response. 

List  of  Sub)ects  in  50  CFR  Part  600 

Fisheries,  Fishing,  Foreign  relations. 
Intergovernmental  relations. 

Dated:  March  29, 1999. 
Andrew  A.  Rosenberg, 
Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Sennce. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Chapter  VI  is 
pro{.osed  to  be  amended  as  follows: 

PART  600-MAQNUSON-STEVENS 
ACT  PROVISIONS 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  561  and  16  U.S.C  1801 
etseq. 

2.  In  §  600.501,  paragraph  (c) 
introductory  text,  and  paragraphs  (d)(1), 
(d)(4),  (e)  and  (k)  are  revised,  and 
paragraph  (c)(10)  is  added  to  read  as 
follows: 

$600,501    Vessel  permits. 

***** 

(c)  Activity  codes.  Permits  to  fish 
under  this  subpart  may  be  issued  by  the 
Assistant  Administrator  for  the 
activities  described  in  this  paragraph, 
but  the  permits  may  be  modified  by 
regulations  of  this  subpart  and  by  the 
conditions  and  restrictions  attached  to 
the  permit  (see  paragraphs  (e)(l)(v)  and 
(1)  of  this  section).  The  Assistant 
Administrator  may  issue  a  permit,  as 
appropriate,  for  one  or  more  of  the 
activity  codes  listed.  Only  vessels  of 
nations  having  a  GIFA  with  the  United 
States  may  be  issued  permits  for  activity 
codes  1  tlu-ough  9.  A  GIFA  is  not 
required  for  a  vessel  to  be  issued  a 


permit  for  activity  code  10.  The  activity 
codes  are  described  as  follows: 

***** 

(10)  Activity  Code  10.  Transshipping 
at  sea  for  the  purpose  of  transporting 
fish  or  fish  products  from  a  point  within 
the  EEZ  or,  with  the  concurrence  of  a 
state,  within  the  boimdaries  of  that 
state,  to  a  point  outside  the  United 
States. 

(d)  Application.  (1)  Applications  for 
FFV  permits  authorizing  activity  codes 
1  through  9  must  be  submitted  by  an 
official  representative  of  a  foreign  nation 
to  the  DOS.  Applications  for  permits 
authorizing  activity  codes  1  through  9 
are  available  fiom,  and  should  be 
submitted  to,  DOS,  OES/OMC, 
Washington,  DC  20520.  AppUcations  for 
FFV  permits  authorizing  activity  code 
10  may  be  submitted  by  any  person  to 
the  Assistant  Administrator. 
Applications  for  permits  authorizing 
activity  code  10  are  available  from 
NMFS,  Attn:  International  Fisheries 
Division,  1315  East  West  Highway, 
Silver  Spring,  Maryland  20910.  All 
applicants  should  allow  90  days  for 
review  and  comment  by  the  public, 
involved  governmental  agencies,  and 
appropriate  Councils  and  for  processing 
before  the  anticipated  date  to  begin 
fishing.  The  permit  appUcation  fee  must 
be  paid  at  the  time  of  application 
according  to  §  600.518. 
***** 

(4)  Each  applicant  may  request  to 
substitute  one  FFV  for  another  of  the 
same  flag  by  submitting  a  new 
application  form  and  a  short 
explanation  of  the  reason  for  the 
substitution  to  the  appropriate  address 
listed  at  paragraph  (d)(l]  of  this  section. 
Each  subn^titution  is  considered  a  new 
application,  and  a  new  application  fee 
must  be  psud.  NMFS  will  promptly 
process  an  application  for  a  vessel 
replacing  a  permitted  FFV  that  is 
disabled  or  decommissioned,  once  the 
appropriate  Council(s)  and 
governmental  agencies  have  been 
notified  of  the  substituted  application. 

(e)  Issuance.  (1)  Permits  may  be 
issued  to  an  FFV  by  the  Assistant 
Administrator  after — 

(i)  The  Assistant  Administrator 
determines  that  the  fishing  described  in 
the  application  will  meet  the 
requirements  of  the  Magnuson-Stevens 
Act  and  approves  the  permit 
application. 

(ii)  The  applicant  has  paid  the  fees 
and  provided  any  assurances  required 
by  the  Secretary  in  accordance  with  the 
provisions  of  §  600.518. 

(iii)  The  applicant  has  appointed  an 
agent. 
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(iv)  The  applicant  has  identified  a 
designated  representative. 

(v)  The  applicant  has  accepted  the 
general  "conditions  and  restrictions"  of 
receiving  permits,  as  required  by  section 
204(b)(7)  of  the  Magnuson-Stevens  Act, 
and  any  "additional  restrictions" 
attached  to  the  permit  for  the 
conservation  and  management  of  fishery 
resources  or  for  the  prevention  of 
signiHcant  impairment  of  the  national 
defense  or  security  interests. 

(2)  The  EKDS  vvrill  provide  permits  for 
activity  codes  1  through  9  to  the  official 
representative  of  the  applicant  foreign 
nation.  The  Assistant  Administrator  will 
provide  permits  for  activity  code  10 
directly  to  the  applicant. 

(3)  An  approved  permit  will  contain — 
(i)  The  name  and  IRCS  of  the  FFV  and 

its  permit  number,  (ii)  The  permitted 
flsheries  and/or  activity  codes. 

(iii)  The  date  of  issuance  and 
expiration  date,  if  other  than  December 
31. 

(iv)  All  conditions  and  restrictions, 
and  any  additional  restrictions  and 
technical  modiHcations  appended  to  the 
pmrmit. 

(4)  Permits  are  not  issued  for  boats 
that  are  launched  from  larger  vessels. 
Any  enforcement  action  that  results 
from  the  activities  of  a  launched  boat 
will  be  taken  against  the  permitted 
vessel. 

•        •        •        *        • 

(k)  Change  in  application 
information.  The  applicant  must  report, 
in  writing,  any  change  in  the 
information  supplied  under  paragraph 
(d)  of  this  section  to  the  Assistant 
Administrator  within  15  calendar  days 
after  the  date  of  the  change.  Failure  to 
report  a  change  in  the  ownership  from 
that  described  in  the  current  application 
within  the  speciBed  time  frame  voids 
the  permit,  and  all  penalties  involved 
will  accrue  to  the  previous  owner. 

3.  In  §  600.502.  paragraph  (a)  is 
revised,  and  a  new  paragraph  (h)  is 
added,  to  read  as  follows: 

§600.502    Vessel  reports. 

(a)  The  operator  of  each  FFV  must 
report  the  FFV's  activities  to  the  USCG 
and  NMFS  as  specified  in  this  section. 

***** 

(h)  Alternative  reporting  procedures. 
As  an  alternative  to  the  use  of  the 
specific  procedures  provided,  an 
applicant  may  submit  proposed 
reporting  procedures  for  a  general  type 
of  fishery  operation  (i.e.,  transshipments 
under  Activity  Code  10)  to  the 
appropriate  Regional  Administrator  and 


the  USCG  commander  (see  tables  1  and 
2  to  §  602.502  of  this  chapter).  With  the 
agreement  of  the  USCG  commander,  the 
Regional  Administrator  may  authorize 
the  use  of  alternative  reporting 
procedures. 

4.  In  §600.505,  paragraphs  (a)(8), 
(a)(9),  and  (b)(1)  are  revised  to  read  as 
follows: 

§600.505    Prohibitions. 

(a)  •  *  * 

(8)  Engage  in  any  fishing  activity 
within  the  EEZ  without  a  U.S.  observer 
aboard  the  FFV,  unless  the  requirement 
has  been  waived  by  the  Assistant 
Administrator  or  appropriate  Regional 
Administrator; 

(9)  Retain  or  attempt  to  retain,  directly 
or  indirectly,  any  U.S.  harvested  fish, 
unless  the  FFV  has  a  permit  for  Activity 
Codes  4,  6,  or  10; 
***** 

(b)  *  *  * 

(1)  Within  the  boundaries  of  any  state, 
unless: 

(i)  The  fishing  is  authorized  by  the 
Governor  of  that  state  as  permitted  by 
section  306(c)  of  the  Magnuson-Stevens 
Act  to  engage  in  a  joint  venture  for 
processing  emd  support  with  U.S. 
fishing  vessels  in  the  internal  waters  of 
that  state;  or 

(ii)  The  fishing  is  authorized  by,  and 
conducted  in  accordance  with,  a  valid 
permit  issued  under  §  600.501,  and  the 
Governor  of  that  state  has  indicated 
concurrence  to  allow  fishing  consisting 
solely  of  transporting  fish  or  fish 
products  from  a  point  within  the 
boundaries  of  that  state  to  a  point 
outside  the  United  States;  or 
***** 

5.  In  §  600.506,  the  last  sentence  in 
paragraph  (a)  and  the  first  sentence  in 
paragraph  (b)  are  revised  to  read  as 
follows: 

§600.506    Observers. 

(a)  *  *  *  Except  as  provided  for  in 
section  201(h)(2)  of  the  Magnuson- 
Stevens  Act,  no  FFV  may  conduct 
fishing  operations  within  the  EEZ 
unless  a  U.S.  observer  is  aboard. 

(b)  Effort  plan.  To  ensure  the 
availability  of  an  observer  as  required  by 
this  section,  the  owners  and  operators  of 
FFV's  wanting  to  fish  within  the  EEZ 
will  submit  to  the  appropriate  Regional 
Administrator  or  Science  and  Research 
Director  and  also  to  the  Chief,  Financial 
Services  Division,  NMFS,  1315  East 
West  Highway,  Silver  Spring,  MD  20910 
a  schedule  of  fishing  effort  30  days  prior 
to  the  beginning  of  each  quarter.*  *  * 


6.  In  §  600.508,  paragraph  (g)  is  added 
to  read  as  follows: 

§  600.508    Rshing  operations. 

***** 

(g)  Tmnsshipping.  Each  FFV  with 
Activity  Code  1,  2,  3.  4,  5,  6,  7,  8,  or  10 
may  transship  in  accordance  with  this 
subpart  and  the  vessel's  permit. 

7.  In  §  600.518,  paragraph  (c)  is 
removed,  paragraphs  (d)  and  (e)  are 
redesignated  as  paragraphs  (c)  and  (d) 
respectively,  and  paragraphs  (a),  (b)(1) 
introductory  text,  (b)(2)  heading,  and 
(b)(2)(i)  introductory  text  are  revised  to 
read  as  follows: 

§  600.518    FM  schedule  for  foreign  fIsMng. 

(a)  Permit  application  fees.  Each 
vessel  permit  application  submitted 
under  §  600.501  must  be  accompanied 
by  a  fee.  The  amount  of  the  fee  will  be 
determined  in  accordance  with  the 
procedures  for  determining 
administrative  costs  of  each  special 
product  or  service  contained  in  the 
NOAA  Finance  Handbook.  The  fee  is 
specified  with  the  apphcation  form.  At 
the  time  the  application  is  submitted,  a 
check  for  the  fees,  dravm  on  a  U.S. 
bank,  payable  to  the  order  of 
"Department  of  Commerce,  NOAA," 
must  be  sent  to  the  Assistant 
Administrator.  The  permit  fee  payment 
must  be  accompanied  by  a  list  of  the 
vessels  for  which  the  payment  is  made. 
In  the  case  of  applications  for  permits 
authorizing  activity  code  10,  the  permit 
application  fee  will  be  waived  if  the 
applicant  provides  satisfactory 
documentary  proof  to  the  Assistant 
Administrator  that  the  foreign  nation 
under  which  the  vessel  is  registered 
does  not  collect  a  fee  from  a  vessel  of 
the  United  States  engaged  in  similar 
activities  in  the  waters  of  such  foreign 
nation.  The  documentation  presented 
(e.g.,  copy  of  foreign  fishing  regulations 
applicable  to  vessels  of  the  United 
States)  must  clearly  exempt  vessels  of 
the  United  States  from  such  a  fee. 

(b)  Poundage  fees.  (1)  Rates.  If  a 
Nation  chooses  to  accept  an  allocation, 
poundage  fees  must  be  paid  at  the  rate 
specified  in  the  following  table. 

***** 

(2)  Method  of  payment  of  poundage 
fees  and  observer  fees. 

(i)  If  a  Nation  chooses  to  accept  an 
allocation,  a  revolving  letter  of  credit  (L/ 
C)  must  be  established  and  maintained 
to  cover  (he  poujidage  fees  for  at  least 
25  percent  of  the  previous  year's  total 
allocation  at  the  rate  in  paragraph  (b)(1) 
of  this  section,  or  as  determined  by  the 
Assistant  Administrator,  plus  the 
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observer  fees  required  by  paragraph  (c) 
of  this  section.  The  L/C  must— 

***** 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
P.D.  031909E1 

Tiiefisli  Fishery;  Intent  to  Prepare  an 
Environmental  Impact  Statement 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notification  of  intent  to  prepare 

an  enviroiunental  impact  statement 

(EIS);  request  for  scoping  comments. 

summary:  NMFS  aimoimces  its 
intention  to  prepare,  in  cooperation 
with  the  Mid-Atlantic  Fishery 
Management  Council  (Council),  an  EIS 
to  assess  potential  effects  on  the  hiunan 
environment  of  changes  to  the 
management  regime  for  tilefish 
(Lopholatilus  chamaeleonticeps) 
pxirsuant  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  as 
amended.  Management  would  be 
accomplished  by  developing  and 
implementing  a  Tilefish  Fishery 
Management  Plan  (FMP)  that  would 
include  appropriate  management 
measures. 

In  addition,  the  Council  announces  a 
public  process  for  determining  the 
scope  of  issues  to  be  addressed  and  for 
identifying  the  significant  issues  related 
to  developing  Management  measiu«s  for 
tilefish.  The  intended  effect  of  this 
notice  is  to  alert  the  interested  public  of 
the  commencement  of  a  scoping  process 
and  to  provide  for  public  participation. 
This  action  is  necessary  to  comply  with 
Federal  environmental  documentation 
requirements. 

DATES:  Written  comments  will  be 
accepted  until  April  30, 1999.  The 
scoping  meeting  will  be  held  at  7  p.m. 
on  Tuesday,  April  27, 1999. 
ADDRESSES:  Send  scoping  comments  to 
Mr.  Daniel  T.  Furlong,  Executive 
Director,  Mid-Atlantic  Fishery 
Management  Council,  Room  2115 
Federal  Building,  300  South  New  Street, 
Dover,  DE  19904-6790.  The  scoping 
meeting  will  be  held  at  the  Atlantic  City 
Sheraton,  6821  Black  Horse  Pike, 
Atlantic  Qty  West,  NJ. 


FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  302-674-2331  (FAX 
302-674-5399). 
SUPPLEMENTARY  INFORMATION: 

Problems  Discussed  for  this  FMP 

1 .  Overfishing  Must  Be  Ended  and  the 
Stock  Biomass  Must  Be  Rebuilt 

Results  from  the  recently  completed 
(February  1999)  NMFS  Northeast 
Fishery  Science  Center  (NEFSC)  stock 
assessment  indicate  that  the  tilefish 
stock  (north  of  North  Carolina)  is  at  a 
low  biomass  level  and  is  likely 
overexploited.  Total  biomass  in  1997 
was  estimated  to  be  7.3  million  lb  (3.311 
million  kg),  which  is  about  36  percent 
of  the  biomass  that  would  produce 
maximum  sustainable  yield  (MSY) 
(Bmsy).  Biomass-based  fishing  mortaUty 
was  estimated  to  be  0.55,  which  is  about 
2.8  times  higher  than  Fmsy  of  0.20.  Total 
landings  in  1997  were  slightly  imder  4.0 
million  lb  and  roughly  the  estimated 
MSY.  One  projection  indicates  that  the 
stock  can  rebuild  to  Bmsy  in  10  years  if 
fished  at  a  biomass-based  fishing 
mortality  of  0.16  for  the  next  10  years. 
Tliis  rate  of  fishing  mortality  equates  to 
annual  landings  of  about  1.7  million  lb 
(0.77  million  kg).  Current  fishing 
mortality  rates  are  unsustainable.  There 
has  been  a  shift  in  the  exploitation 
pattern  towards  smaller  fish. 

2.  Overcapitalization  Should  Be 
Avoided 

The  tilefish  fishery  takes  place  year- 
roimd.  However,  it  is  most  intense  fitim 
October  to  June  when  market  values  and 
catch  rates  are  the  highest.  Tilefish 
vessels  are  usually  of  steel  construction 
and  range  in  length  from  50  to  100  ft 
(15.24  to  30.48  m).  Although  the 
number  of  vessels  targeting  tilefish  has 
decreased  since  the  peak  in  the  early 
1980s,  the  approximate  dozen  vessels 
currently  in  the  fishery  have  more  than 
adequate  capacity  to  harvest  the  MSY 
level.  Reductions  in  fishing  effort  for 
most  of  the  New  England  and  Mid- 
Atlantic  fisheries  (i.e.  groimdfish, 
scallops,  and  summer  flounder)  could 
result  in  additional  fishing  effort  on  the 
tilefish  resource,  as  displaced  vessels 
could  enter  this  fishery. 

3.  Need  for  Better  Data 

National  Standard  2  of  the  Magnuson- 
Stevens  Act  states  that  "measures  shall 
be  based  upon  the  best  scientific 
information  available."  The  14«*  NEFSC 
Stock  Assessment  Workshop  noted  that 
the  weighout  interview  coverage  of  the 
fishery  was  low  and  that  other  data, 
which  would  allow  for  detection  of 
changes  in  abundance  would  be  useful 
to  corroborate  trends  observed  in  the 


abimdance  indices.  This  workshop  also 
called  for  the  collection  of  size  samples 
from  landings.  These  data  are  important 
to  assess  the  impacts  and  effectiveness 
of  management  measures,  as  well  as, 
monitor  fishing  mortality  and  changes 
in  stock  size  to  determine  if  additional 
management  measures  for  the  FMP  may 
be  necessary. 

4.  Identification  and  Description  of 
Essential  Fish  Habitat 

Pursuant  to  the  1996  requirements  of 
the  Sustainable  Fisheries  Act,  which 
amended  the  Magnuson-Stevens  Act, 
the  Council  is  required  to  identify  and 
describe  essential  habitat  for  tilefish  in 
the  western  Atlantic  Ocean  north  of 
North  Carolina.  Therefore,  the  Council 
solicits  comments  bom  the  public  on 
the  identification  of  and  threats  to 
essential  habitat  for  tilefish  during  the 
scoping  process. 

5.  Possible  Management  Objectives  and 
Proposed  Management  Measures 

The  current  proposed  management 
unit  is  all  tilefish  under  U.S. 
jurisdiction  in  the  Atlantic  Ocean  north 
of  North  Carolina.  Tilefish  south  of  the 
Virginia/North  Carolina  border  are 
ourently  managed  as  part  of  the 
Snapper-Grouper  Fishery  Management 
Plan  by  the  South  Atlantic  Fishery 
Management  Council  and  NMFS. 

The  intended  purpose  and  possible 
objectives  of  the  FMP  are  to:  (1)  End 
overfishing  and  rebuild  the  resource  to 
the  MSY  level;  (2)  prevent 
overcapitalization;  (3)  limit  new 
entrants;  and  (4)  collect  data  to  develop, 
monitor,  and  assess  biological, 
economic,  and  social  impacts  of 
management  measiues  designed  to 
prevent  overfishing. 

Possible  proposed  management 
measures  include:  (1)  Minimum  fish 
size,  (2)  minimum  hook  size,  (3)  closed 
seasons,  (4)  closed  areas,  (5)  quotas,  (6) 
moratoriiun  on  vessels,  (7)  dealer  and 
vessel  permits,  (8)  dealer  and  vessel 
reports,  (9)  operator  permits,  (10)  gear 
restrictions,  (11)  gear  limits,  (12)  trip 
limits,  and  (13)  other  measures  to 
reduce  effort. 

It  is  likely  that  any  of  the  measures 
that  are  actually  implemented  would  be 
fi^meworked.  A  Monitoring  Committee, 
made  up  of  representatives  of  the 
Councils  and  NMFS,  would  annually 
review  the  condition  of  the  fishery  and 
adjust  the  measures  (e.g.,  trip  Umits, 
quotas,  etc.)  to  achieve  the  desired 
goals. 

6.  Permitting  and  Reporting 

It  isenticipated  that  permits  would  be 
required  for  vessels  landing  tilefish  for 
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sale,  dealers  purchasing  tilefish  from 
permitted  vessels,  and  operators  of 
permitted  conraiercial  vessels.  Vessels 
landing  tilefish  for  sale  would  need  to 
submit  logbook  reports  and  dealers 
purchasing  this  species  from  permitted 
commercial  vessels  would  need  to 
submit  reports. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  of  information  displays  a 
currently  Valid  Office  of  Management 
and  Budget  control  number. 

Under  the  Paperwork  Reduction  Act, 
burden  hour  estimates  were  calculated 
by  NMFS  for  Amendment  2  to  the 
Summer  Flounder  Fishery  Management 
Plan.  Bwden  hours  for  tilefish  should 
be  minimal  as  the  fishery  is  somewhat 
seasonal  (mostly  October  to  June)  and  is 
currently  prosecuted  by  only  about  12 
vessels.  Using  the  same  approach  as  was 
taken  in  simuner  flounder,  it  is 


anticipated  that  the  12  vessels  would 
make  three  trips  per  month  for  9 
months — thus,  a  total  of  324  reports 
from  the  fishermen  (12  X  3  X  9).  At  0.08 
hours  per  report  response,  there  would 
be  a  total  of  27  burden  hours  per  year. 
At  a  maximum,  the  setme  number  of 
burden  hoiu^  would  be  required  for  the 
tilefish  processors. 

7.  Timetable  for  EIS  Preparation  and 
Decision  Making 

The  Council  has  adopted  a  tentative 
preparation,  review,  and  approval 
schedule  for  this  FMP.  Under  this 
schedule,  the  draft  EIS  is  planned  for 
completion  in  May  1999  so  that  a 
special  Council  meeting  dedicated 
exclusively  to  this  FMP  can  be 
convened.  If  an  acceptable  draft  is 
completed,  the  Coimcil  would  decide  at 
that  meeting  whether  to  submit  the  draft 
EIS  for  public  review.  Oral  comments  to 
the  Council  on  their  decision  could  be 
made  at  that  meeting.  If  the  Coundl's 
decision  is  affirmative,  public  review  of 
the  draft  EIS  would  occur  during  45 
days  in  Jime  and  July  1999.  At  its 


August  1999  meeting,  the  Coujicil 
would  decide  on  revisions  to  the 
management  of  tilefish.  Again,  oral 
comments  on  this  decision  could  be 
made  to  the  Council  at  this  meeting.  If 
the  Coimcil's  decision  is  affirmative,  the 
EIS  would  be  made  final  and  submitted 
vtrith  the  FMP  recommendations  and 
other  rulemaking  dociunents  to  the 
Secretary  of  Commerce  (Secretary)  for 
review  and  approval.  The  Coimcil 
reserves  the  right  to  modify  or  abandon 
this  schedule  if  deemed  necessary. 

Under  the  Magnuson-Stevens  Act, 
Secretarial  review  and  approval  of  an 
FMP  includes  concurrent  public 
comment  periods  on  the  FMP  and 
proposed  regulations.  If  approved  by  the 
Seaetary  under  this  schedule,  the 
tilefish  management  measiu«s  could  be 
effective  early  in  2000. 

Dated:  March  26, 1999. 
Bruce  C.  Morefaead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Sendee. 
(PR  Doc.  99-8194  Filed  4-2-99;  8:45  am] 
MUNQ  CODE  3610-a-F 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Upper  Blue  Stewardship  Project;  White 
River  National  Forest,  Summit  County, 
Colorado 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  in 
conjimction  with  planning  the  Upper 
Blue  Stewardship  Project  (hereafter 
referred  to  as  the  Stewardship  Project). 

summary:  The  USDA  Forest  Service, 
White  River  National  Forest,  gives 
notice  of  the  agency's  intent  to  prepare 
an  environmental  impact  statement 
(EIS)  to  disclose  the  environmental 
effects  of  timber  harvest,  prescribed  fire, 
watershed  rehabilitation,  road 
construction/re-constniction/closure/ 
obliteration,  trail  reconstruction,  non- 
system  trail  obliteration,  historic  site 
interpretation,  a  4  cfs  water  diversion 
from  the  Miner's  Creek  drainage  to  the 
North  Barton  Gulch,  and  a  hut  site 
location  in  conjunction  with  designing 
the  Stewardship  Project  for  the  Dillon 
Ranger  District  of  the  White  River 
National  Forest.  These  proposed  actions 
are  being  considered  together  because 
they  represent  either  connected  or 
ciunulative  actions  as  defined  by  the 
Council  on  Environmental  Quality  (40 
CFR  1508.25).  This  notice  describes  the 
proposed  actions,  environmental  issues 
considered,  estimated  dates  for  filing 
the  environmental  impact  statement, 
information  concerning  public 
participation,  and  the  names  and 
addresses  of  the  agency  officials  who 
can  provide  additional  information. 

Poject  Area:  The  Stewardship  Project 
is  using  an  interdisciplinary  approach  to 
manage  14,000  acres  between  the  towns 
of  Frisco,  CO  to  the  north  and 
Breckenridge,  CO  to  the  south.  Highway 
9  to  the  east,  and  the  top  of  the  Teiunile 
Range  to  the  west.  The  area  is  located 
in  T5S,  R77W.  Sec.  31.  T6S.  R78W,  Sec. 


1.  2,  3,  4. 9, 10, 11, 12. 13, 14, 15. 16. 
21.  22,  23,  24,  25,  26,  27,  28.  33,  34,  35, 
and  36  on  the  Dillon  Ranger  District  of 
the  White  River  National  forest.  Summit 
County,  CO.  The  elevation  in  the  area  is 
between  9.000-12.933  feet. 

Background:  The  project  area  was 
heavily  logged  during  the  mining  era 
(1860-1940).  Many  trees  were  removed 
ft/or  burned,  particularly  Douglas-fir 
and  ponderosa  pine  due  to  their 
superior  liunber  qualities.  The  result  is 
a  dense,  even-aged  forest  between  80- 
140  years  old  that  is  dominated  by 
lodgepole  pine.  The  forest  lacks 
diversity  of  tree  species,  age  classes, 
structure  (mixed-size  forests,  young 
stands,  old  growth),  and  understory 
species.  The  lack  of  diversity  affects 
both  forest  health  (it  is  more  susceptible 
to  insects,  disease  and  fire),  and  htd)itat 
for  wildlife  species. 

Preliminary  issues:  Issues  identified 
to  date  include:  proximity  of  the 
proposal  to  private  property, 
commercial  harvest  of  trees  in  a 
recreation  setting,  quantity  of  system 
and  non-system  roads  and  trails,  water 
quality,  RARE  II  roadless  area,  riparian 
condition,  impacts  to  heritage  resources, 
existing  and  potential  impacts  to  visual 
quality,  potential  spread  of  noxious 
weeds,  air  quality  impacts  from  burning, 
potential  hut  site  locations,  recreation 
user  conflicts,  water  depletions, 
providing  a  ditch  for  the  Town  of 
Breckenridge  water  diversion,  and 
affects  on  threatened,  endangered, 
sensitive  and  management  indicator 
species. 

Purpose  Br  Need:  This  Stewardship 
Project  aims  to  improve  forest  health, 
visual  quality,  wildlife  habitat,  and  fire 
resilience  through  greater  species  and 
structiiral  diversity;  to  promote 
responsible  recreation  use;  and  to 
evaluate  a  ditch  permit  application  bova 
the  Town  of  Breckenridge.  The  Project 
uses  a  variety  of  techniques  to  improve 
the  health  of  the  forest  and  species 
diversity,  while  protecting  and  . 
enhancing  the  heritage,  recreation, 
visual,  watershed  and  wildlife 
resources.  The  Forest  Service  hopes  to 
develop  a  strong  partnership  with  local 
govenmient,  private  land  OMmers  and 
forest  users  to  help  implement  the 
necessary  treatments  on  the  ground. 

The  EIS  will  tier  to  the  Land  and 
Resource  Management  Plan  for  the 
White  River  National  Forest  2nd 
Printing  Updated  through  08/01/90. 


Proposed  Action:  Three-quarters-mile 
of  new  road  construction  may  be 
needed.  No  road  construction  is 
planned  within  the  Rare  n  roadless 
boundary.  A  total  of  1.5  miles  of  system 
road  and  5.5  miles  of  non-system  roads 
will  be  closed  or  obliterated.  Non- 
system  trails  will  be  obliterated  or 
added  to  the  system,  depending  upon 
pubUc  input. 

The  Summit  Huts  master  plan  of  1989 
approved  a  conceptual  location  of  an 
overnight  hut  in  the  Gold  Hill  area.  This 
analysis  will  look  at  site  specific 
impacts  of  the  Gold  Hill  location,  and 
3-4  alternative  sites.  All  five  of  the 
possible  hut  sites  are  %vithin  RARE  n 
(roadless  area  review  and  evaluation) 
identified  areas,  though  three  of  the 
sites  are  in  former  timber  sale  areas.  All 
of  the  five  possible  hut  sites  are  within 
IB  management  prescription  which 
emphasizes  downhill  or  cross  country 
skiing  opportunities. 

The  Town  of  Breckenridge  proposes 
to  divert  up  to  4  cfs  of  water  from  the 
Miners  Creek  drainage  to  the  North 
Barton  drainage,  in  order  to  draw  more 
water  frttm  the  Blue  River  while 
maintaining  miniTnum  stream  flow.  This 
will  involve  using  2,400  feet  of  an 
existing  ditch  built  in  the  early  1900's, 
constructing  approximately  1500  feet  of 
new  ditch,  and  nmning  the  water  down 
an  existing  tributary  of  the  Blue  River. 

Interpretive  sites  are  planned  along 
major  trails.  Riparian  areas  may  be 
expanded  by  50  acres  through  removal 
of  encroaching  conifers. 

All  vegetation  management  imits  will 
follow  visuals  mitigation,  where 
possible,  by  modifying  existing  and 
created  openings  to  be  irregular  in 
shape,  mimicking  natural  openings 
(including  utilities  corridors).  Edges 
wrill  be  feathered  at  varying  densities,  to 
reduce  sharp  transition  between 
openings  and  forest.  Slash  treatment 
will  emphasize  the  tops  of  the  trees 
where  fine  fuels  exist.  These  activity 
fuels  exist.  These  activity  fuels  will  be 
treated  by  lopping  and  scattering,  piling 
and  burning  or  broadcast  burning. 
Activity  fuels  will  be  treated  to  be  less 
than  10  tons  per  acre  near  private 
property  and  less  than  20  tons  per  acre 
in  lodgepole  imits.  Higher  fuel  levels 
will  be  allowed  in  areas  that  are 
surrounded  by  lower  fuels  areas. 

Noxious  weed  management  will 
include  an  integrated  apprt>ach 
including  preventative  measures  such  as 
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re-seeding  and  cleaning  equipment  to 
prevent  spread,  as  well  as  treatment  of 
existing  populations  through 
mechanical,  cultural,  biological,  and 
chemical  methods  based  on  the  species 
to  be  treated,  extent  of  infestation,  and 
site  specific  conditions. 

Aspen  Units — Increase  aspen  by  300 
acres  over  a  1,600  acre  area  by  removing 
conifer  overstory  to  promote  aspen 
understory  &/or  aspen  sprouting.  Look 
for  opportunities  to  increase  aspen  near 
private  property  boundaries,  and 
existing  clearcuts  and  utilities  corridors. 
Openings  created  will  be  no  larger  than 
10  acres.  Removal  of  the  conifers  can  be 
done  by  commercial,  or  noncommercial 
sale  of  the  logs,  force  account  felling  or 
girdling  of  the  trees,  burning,  &/or 
Christmas  tree  sales.  There  are  two 
methods  to  do  this,  aspen  release  and 
aspen  regeneration. 

Aspen  release  will  remove  the  conifer 
overstory  to  allow  aspen  understory  to 
dominate  the  site.  A  young  aspen  forest 
wrill  remain.  Conifer  islands  (where  10- 
15  trees  are  grouped  together)  will  be 
left  to  enhance  landscape  mosaic  and 
increase  structuiral  diversity.  Around  the 
imit  boundary,  up  to  a  30  meter  strip 
will  be  cleared,  to  allow  for  aspen 
colonization. 

Aspen  regeneration  will  occur  in 
areas  where  few  live,  and  some  dead 
aspens  remain.  Group  selection  cuts 
will  be  made  in  areas  where  aspen  root 
still  exist,  so  the  aspen  can  recolonize 
the  site. 

Spruce/Fir  Units — Increase  spruce/fir 
forests  by  1,000  acres  over  a  1,880  acre 
area  by  removing  lodgepole  pine 
overstory  to  promote  spruce/fir 
understor>'.  A  yoimg  spruce/fir  forest 
will  remain.  A  patchy,  mosaic  effect 
will  be  created.  Trees  will  be  harvested 
commercially,  collected  for  firewood, 
felled  or  girdled  and  left  on  site  for 
nutrient  cycling.  Tin,  1,000  acres  of 
spruce/fir — lodgepole  pine  mix  through 
a  combination  of  prescribed  fire,  force 
accoimt,  and  commercial  harvest. 

Ponderosa  Pine  Units — Increase 
ponderosa  pine  by  150  acres  over  a  190 
acre  area,  at  or  below  9,200  ft.  in 
elevation.  Some  existing  clearcuts  will 
be  planted  with  ponderosa  pine. 
Approximately  80  acres  of  new  habitat 
for  ponderosa  pine  will  be  created  using 
clearcutting  &/or  burning,  and  planting 
ponderosa  pine  in  several  areas.  Remove 
lodgepole  commercially,  for  public 
firewood,  or  by  felling  and  burning. 

Douglas-Fir  Units — Increase  Douglas- 
fir  to  be  present  in  250  acres  over  a  270 
acre  area.  Thin  the  lodgepole  and 
underplant  Douglas-fir  in  areas  where 
remanent  Douglas-fir  trees  have  been 
found.  Lodgerpole  will  be  removed  by 
force  account  or  commercially.  If  areas 


are  found  where  Douglas-fir  is  already 
present,  clear  an  area  of  1  tree  height 
aroimd  it  to  allow  for  natural 
regeneration  of  Douglas- fir. 

Lodgepole  Pine  Units — Create  more 
early  serai  stage  (youing  stands)  and 
mixed  age  classes  by  treating  1,740  acres 
over  a  2,680  acre  area.  Regenerate 
approximately  25%  of  eadi  unit. 
Regenerate  by  removing  overstory 
conifers  in  up  to  2  acre  patches.  The 
remaining  units  will  be  thinned,  with 
variable  tree  spacing  of  8-16  feet 
between  each  remaining  tree.  Trees  will 
be  removed  by  commercial  harvest, 
collected  for  firewood,  burned,  felled  or 
girdled  and  left  on  site  for  nutrient 
cycling. 

Involving  the  Public:  Pursuant  to  Part 
36b  Code  of  Federal  Regulations  (CFR) 
219.10(g),  the  Forest  Supervisor  for  the 
agency's  intent  to  prepare  an 
environmental  impact  statement  for  the 
Stewardship  Project  described  above. 
The  Forest  Service  is  seeking 
information,  comments,  and  assistance 
bom  individuals,  organizations  and 
federal,  state,  and  local  agencies  who 
may  be  interested  in  or  affected  by  the 
proposed  action  (36  CFR  219.6). 

Public  participation  will  be  solicited 
by  notifying  in  person  and/or  by  mail 
known  interested  and  affected  publics. 
News  releases  will  be  used  to  give  the 
public  general  noticed,  and  public 
scoping  meeting  will  occur.  Public 
participation  activities  will  include  (but 
are  not  limited  to)  requests  for  written 
comments,  open  houses,  and  field  trips. 
The  public  is  invited  to  help  identify 
issues  and  define  the  range  of 
alternatives  to  be  considered  in  the 
environmental  impact  statement. 

A  reasonable  range  of  alternatives  will 
be  evaluated  and  reasons  will  be  given 
for  eliminating  some  alternatives  from 
detailed  study.  A  "no-action 
alternative"  is  required,  meaning  that 
management  will  not  change  the  present 
condition.  Alternatives  will  provide 
difierent  ways  to  address  and  respond  to 
public  issues,  management  concerns, 
and  resource  opportimities  identified 
during  the  scoping  process.  Scoping 
comments  and  existing  condition 
reports  will  be  used  to  develop 
preliminary  alternatives;  however, 
additional  public  involvement  and 
collaboration  will  be  done  for  final 
alternative  development. 

DATES:  An  issue  identification  (scoping) 
meeting  is  scheduled  for  April  20, 1999 

from  4:00-7:00  PM.  An  alternative 
development  meetings  will  be  held  May 
20, 1999  bom  5:00-8:00  PM.  Both 
meetings  will  be  in  the  Buffalo 
Mountain  Room  at  the  Summit  County 
Commons  Building  off  of  Highway  9  (37 


CR 1005)  in  Frisco,  CO  80443. 
Comments  concerning  the  scope  of  the 
analysis  should  be  received  in  writing 
by  May  3, 1999.  In  Jime  and  July  a  field 
trip(s)  can  be  scheduled  to  look  at 
particular  concerns  or  alternatives  in  the 
field  (such  as  non-system  trail  closures). 
Please  respond  if  you  are  interested  in 
attending  field  trip(s). 
ADDRESSES:  Send  written  comments  to: 
Upper  Blue  Stewardship  Project.  Dillon 
Ranger  District  P.O.  Box  620, 
Silverthome,  CO  80498. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Phelps,  Gwenan  Stephens,  or 
Alissa  Roeder  D'Onofrio,  at  (970)  468- 
5400.  For  road  and  trail  questions  and 
concerns,  contact  Angela  Glenn  (970) 
262-3446. 

Release  and  Review  of  the  EIS 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public 
comment  in  December  1999.  At  that 
time,  the  EPA  will  publish  a  notice  of 
availability  for  the  DEIS  in  the  Federal 
Register.  The  comment  period  on  the 
DEIS  will  be  45  days  from  the  date  the 
EPA  publishes  the  notice  of  availability 
in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  coiut  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  DEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions; 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  are  not 
raised  imtil  after  completion  of  the  Final 
Enviroiunental  Impact  Statement  (FEIS) 
may  be  waived  or  dismissed  by  the 
courts;  City  ofAngoon  v.  Hodel,  803 
F.2d  1016, 1022  (gth  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.,  v.  Harris,  490 
F.  Supp.  1334, 1338  (ED.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  FEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  actions, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpfid  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 


Federal  Register /Vol.  64,  No.  64 /Monday.  April  5,  1999 /Notices 


16421 


Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statements.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

After  the  comment  period  ends  on  the 
DEIS,  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  Final 
EIS.  The  FEIS  is  scheduled  to  be 
completed  in  February  2000.  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  FEIS, 
and  applicable  laws,  regulations,  and 
policies  in  making  decisions  regarding 
these  revisions.  The  responsible  official 
will  document  the  decisions  and 
reasons  for  the  decisions  in  a  Record  of 
Decision  for  the  revised  Plan.  The 
decision  will  be  subject  to  appeal  in 
accordance  with  36  CFR  217. 

Responsible  Official 

Martha  J.  Ketelle,  Forest  Supervisor, 
White  River  National  Forest,  PO  Box 
948,  Glenwood  Springs,  CO.  81602- 
0948  "As  the  Responsible  Official,  I  will 
decide  which,  if  any,  of  the  proposed 
projects  will  be  implemented.  I  will 
document  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Decision. 
That  decision  will  be  subject  to  Forest 
Service  appeal  regulations." 

Dated:  March  22, 1999. 
DaniBl  Hormaechea, 

Acting  Forest  Supervisor,  White  River 
National  Forest. 

[FR  Doc.  99-7977  Filed  4-2-99;  8:45  am] 
■UMQ  COOK  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
IORtorNo.1032] 

Grant  of  Authority  for  Suiszone  Status 
Toaco  Refining  Compnay  (Oil  Refinery) 
Los  Angelea,  Califomla,  Area 

Pursiiant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "...  the  establishment 
...  of  fweign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-TFade  Zones  Board  to  grant  to 


qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
caimot  serve  the  specific  use  involved; 

Whereas,  the  Los  Angeles  Board  of 
Harbor  Commissioners,  grantee  of 
Foreign-Trade  Zone  202,  has  made 
application  to  the  Board  for  authority  to 
establish  special-purpose  subzone  status 
at  the  oil  refinery  complex  of  Tosco 
Refining  Company,  located  in  the  Los 
Angeles,  CaUfomia,  area  (FTZ  Docket 
37-98,  filed  7/8/96); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (63  FR  38368,  7/16/98);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
B<Mrd'8  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  pubhc  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now.  Therefore,  the  Board  hereby 
authorizes  the  estabUshment  of  a 
subzone  (Subzone  202C)  at  the  oil 
refinery  complex  of  Tosco  Refining 
Company,  located  in  the  Los  Angeles, 
CaUfomia,  area,  at  the  locations 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28,  and  subject  to  the 
following  conditions: 

1.  Foreign  status  (19  CFR  §S  146.41, 
146.42)  products  consumed  as  fuel  for  the 
refinery  shall  be  subject  to  the  applicable 
duty  rate.  

2.  Privileged  foreign  status  (19  CFR 
§  146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone,  except 
that  non-privileged  foreign  (NPF)  stetus  (19 
CFR  S  146.42)  may  be  elected  on  refinery 
inputs  covered  imder  HTSUS  Subheadings 
#2709.00.1000— #  2710.00.1050, 
#2710.00.2500.  and  #2710.00.4510  which  are 
used  in  the  production  ot. 

— petrochemical  feedstocks  and  refinery  by- 
products (examiners  report.  Appendix  C); 

— products  for  export;  and, 

— products  eligible  for  entry  under  HTSUS 
#9808.00.30  and  9808.00.40  (U.S. 
Government  purchases). 

3.  The  authority  with  regard  to  the  NPF 
option  is  initially  granted  until  September 
30,  2000,  subject  to  extension. 


Signed  at  Washington,  DC  this  19th  day  of 
March  1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
Dennis  Puccinelii, 

Acting  Executive  Secretary. 

(FR  Doc.  99-8220  Filed  4-2-99;  8:45  am) 

BajJNG  COOC  H10-08-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[OntarNo.1033] 

Expansion  of  Foreign-Trade  Zone  26 
Atlanta,  Georgia,  Area 

Pursuant  to  its  authority  tmder  the 
Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Georgia  Foreign-Trade 
Zone,  Inc.,  grantee  of  Foreign-Trade 
Zone  26,  submitted  an  application  to  the 
Board  for  authority  to  expand  FTZ  26  to 
include  the  Peachtree  City  Industrial 
Park  (Site  2)  in  Peachtree  City,  Georgia, 
within  the  Atlanta  Customs  port  of  entry 
(FTZ  Docket  22-98;  filed  4/16/98); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (63  FR  23720,  4/30/98)  and  the 
application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  pubUc 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  26  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28,  and  subject  to  the  Boud's 
standard  2,000-acre  activation  limit. 

Signed  at  Washington,  DC.  this  19th  day  of 
March  1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
Dennis  Puodndli, 

Acting  Executive  Secretary. 

(FR  Doc  99-8221  Filed  4-2-99;  8:45  am] 

BHjjNQ  cooc  Mie-oe-r 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1031] 

Grant  of  Authority  for  Subzone  Status 
Diamond  Shamrocic  Refining 
Company,  L.P.  (Oil  Refinery),  Three 
Rivers,  Texas 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  2k)nes  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "  .  .  .  the  estabUshment 
...  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualiHed  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  the  Port  of  Corpus  Christi 
Authority,  grantee  of  Foreign-Trade 
Zone  122,  has  made  application  to  the 
Board  for  authority  to  establish  special- 
purpose  subzone  status  at  the  oil 
refinery  complex  of  Diamond  Shamrock 
Refining  Company,  L.P.,  located  in 
Three  Rivers,  Texas  (FTZ  Docket  35-98, 
filed  6/30/98); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (63  FR  37515,  7/13/98);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  would  be  satisfied 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  122M)  at  the  oil 
refinery  complex  of  Diamond  Shamrock 
Refining  Company,  L.P.,  located  in 
Three  Rivers,  Texas,  at  the  locations 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28,  and  subject  to  the 
following  conditions: 

1.  Foreign  status  (19  CFR  §§  146.41, 
146.42)  products  consumed  as  fuel  for  the 
refinery  shall  be  subject  to  the  applicable 
duty  rate. 

2.  Privileged  foreign  status  (19  CFR 

§  146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone,  except 
that  non-privileged  foreign  (NPF)  status  (19 
CFR  §  146.42)  may  be  elected  on  refinery 
inputs  covered  under  HTSUS  Subheadings 


#2709.00.1000— #2710.00.1050, 

#2710.00.2500.  and  #2710.00.4510  which  are 

used  in  the  production  of: 

— petrochemical  feedstocks  and  refinery  by- 
products (examiners  report,  Appendix  C); 

— products  for  exporj;  and, 

— products  eligible  for  entry  under  HTSUS 
#9808.00.30  and  9808.00.40  (U.S. 
Government  purchases). 
3.  The  authority  with  regard  to  the  NPF 

option  is  initially  granted  until  September 

30,  2000,  subject  to  extension. 
Signed  at  Washington,  DC,  this  19th  day  of 

March  1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
Oennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  99-8219  Filed  4-2-99;  8:45  am] 

BILUNQ  COOC  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  032499C] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 

Management  Council  will  convene  a 

public  meeting  of  the  Socioeconomic 

Panel  (SEP). 

DATES:  A  meeting  of  the  SEP  will  be 

held  beginning  at  8:30  a.m.  on 

Thursday,  April  15,  and  will  conclude 

by  4:00  p.m.  on  Friday  April  16, 1999. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Tampa  Airport  Hilton  Hotel,  2225 

Lois  Avenue,  Tampa,  FL  33607; 

telephone:  813-877-6688. 

FOR  FURTHER  INFORMATION  CONTACT: 

Antonio  B.  Lamberte,  Economist,  Gulf  of 

Mexico  Fishery  Management  Council, 

3018  U.S.  Highway  301  North,  Suite 

1000,  Tampa,  FL  33619;  telephone:  813- 

228-2815. 

SUPPLEMENTARY  INFORMATION: 

The  SEP  will  meet  to  review  available 
social  and  economic  information  on  the 
Gulf  migratory  group  of  king  and 
Spanish  mackerels  and  to  determine  the 
social  and  economic  implications  of  the 
levels  of  acceptable  biological  catches 
recommended  by  the  Council's 
Mackerel  Stock  Assessment  Panel 
(MSAP).  The  SEP  may  recommend  to 
the  Coimcil  total  allowable  catch  (TAC) 
levels  for  the  1999-2000  fishing  year 


and  certain  management  measures 
associated  with  adiieving  the  TACs. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the  SEP 
for  discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  riot  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
listed  in  this  notice. 

A  copy  of  the  agenda  can  be  obtained 
by  contacting  the  Gulf  Coimcil  (see 
ADDRESSES). 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Aime  Alford  at  the  Council  (see 
ADDRESSES)  by  April  8,  1999. 

Dated:  March  25, 1999. 

Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  99-«193  Filed  4-2-99;  8:45  am] 
BILUNQ  CODE  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  032499D] 

Mid-Atlantic  Fishery  Management 
Council  (MAFMC);  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid- Atlantic  Fishery 
Management  Council  and  the  New 
England  Fishery  Management  Coimcil 
will  hold  a  Joint  Dogfish  Committee 
meeting. 

DATES:  The  meeting  wdll  be  held  on 
Wednesday,  April  21, 1999,  from  10:00 
a.m.  until  4:00  p.m. 

ADDRESSES:  This  meeting  vnll  be  held  at 
the  E.  Boston  Holiday  Inn  (at  Logan 
Airport),  225  McClellan  Highway,  E. 
Boston,  MA,  telephone:  617-569-5250. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904,  and  New 
England  Fishery  Management  Council,  5 
Broadway,  Saugus,  MA  01906. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Coimcil;  telephone:  302-674-2331,  ext. 
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19,  or  Paul  Howard.  Executive  Director. 
New  England  Fishery  Management 
Council:  telephone:  781-231-0422. 
SUPPLEMENTARY  WFORMATKM:  Agenda 
items  for  this  meeting  are:  Interim 
management  measures  for  eeasonal 
quota  period  for  fishing  year  1999-2000; 
measures  to  allow  Increases  in  yield 
while  achieving  female  spawning  stock 
rebuilding  targets;  limited  entry 
alternatives;  develop  tasks  for  Dogfish 
Technical  Committee  including 
evaluations  of  biological  reference 
points  and  data  needs  and  analytical 
requirements  for  setting  management 
measures  for  fishing  year  2000-01. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Committees  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice. 

Special  Accommodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Coimdl  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

OBted:  March  25, 1999. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
Sational  Marine  Fisheries  Service. 
(PR  Doc.  99-8224  Filed  4-2-99;  8:45  am] 
BIUING  COOE  3S10-22-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE. 

Proposed  Information  Collection; 
Comment  Request 

agency:  Corporation  for  National  and 
Community  Service. 
ACnON:  Notice. 

summary:  The  Corporation  for  National 
and  Commiuiity  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a  pre- 
clearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  witih  an  opportimity  to 
comment  on  proposed  and/or 
continiiing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensiu«  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  biuden  (time  and  financial 


resources)  is  minimized,  coUectioa 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 
Currently,  the  Corporation  is  solicitiug 
comments  concerning  its  request  for 
approval  of  five  new  information 
collection  &t)m  clients,  family  members/ 
caregivers,  comparison  group  members, 
and  agencies  that  are  affiliated  with  the 
Senior  Companion  Program  (SCP)  under 
the  sponsorship  of  Corporation  grants. 
This  infonnation  will  be  used  by  the 
Corporation  to  evaluate  the  nature  and 
effectiveness  of  the  programs. 

Copies  of  the  proposed  information 
collection  request  may  be  obtained  by 
contacting  the  office  listed  below  in  the 
addresses  section  of  this  notice. 
The  Corporation  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Propose  ways  to  enhance  the«- 
quality.  utility  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submissions  of  responses. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  Jime  4, 1999. 
ADDRESSES:  Send  comments  to  the 
Corporation  for  National  and 
Conununity  Service  Attn:  Charles 
Heifer,  Office  of  Evaluation,  1201  New 
York  Avenue,  N.W.,  9th  floor, 
Washington.  D.C.  20525. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Heifer,  (202)  606-5000,  exL  248. 
SUPPLEMENTARY  INFORMATION: 

Background 

One  of  the  missions  of  the 
Corporation  is  to  provide  "opportunities 
for  low-income  persons  aged  60  or  over 
to  serve  as  'senior  companions'  to 
persons  with  exceptional  needs"  (42 
U.S.C.  5013).  The  Senior  Companion 
taps  the  skills  and  experience  of 
America's  growing  senior  population 
and  provides  more  older  Americans 
with  the  chance  to  serve  their  country 


and  help  meet  pressing  social  needs. 
The  Corporation  currently  supports 
senior  companions  in  over  190  projects 
throughout  the  United  States. 

The  Corporation  is  dedicating  a 
significant  porticm  of  its  resoiures  to 
providing  support  to  frail  older  adults 
living  in  the  commimity  who  have 
difficulty  with  daily  Living  tasks.  It  is  an 
agency  priority  to  evaluate  these  efforts, 
lliis  data  collection  will  assess  the 
impact  of  the  Corporation's  Senior 
Companion  Programs  on  clients,  family 
members/caregivers,  and  agencies 
served. 

Current  Action 

The  Corporation  seeks  approval  of 
five  siuvey  forms  for  the  evaluation  of 
the  Corporation's  Senior  Companion 
Programs  that  it  supports  through 
grants.  It  wiU  allow  for  the  assessment 
of  the  impact  of  the  SCP  on  clients, 
family  members/caregivers  and  agencies 
served.  It  will  also  help  the  Corporation 
to  determine  effective  practices  in  the 
use  of  Senior  Companions  by  agencies 
that  are  affiliated  with  the  program. 

Part  I.  SCP  Client  and  Comparison 
Group  Baseline  Survey 

This  survey  is  designed  to  assess 
baseline  characteristics  of  SCP  clients, 
and  comparison  group  members  in 
order  to  determine  the  health  and 
functional  status  of  older  adults  at  entry 
into  the  program,  their  extent  of  social 
support,  psychological  well-being,  need 
for  medical  and  health  care  services, 
and  their  expectations  for  future  care. 

Type  of  Review:  New  approval. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  SCP  Client  Baseline  Survey. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  SCP  clients  and 
comparison  group  members  (at 
baseline). 

Total  Respondents:  Approximately 
1,800. 

Frequency:  One  time. 

Average  Time  Per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours:  900 
hours. 

Total  Burden  Cost  (capital/startup): 
None.  ' 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Part  n.  SCP  Client  and  Comparisoa 
Group  Follow-up  Survey 

This  survey  is  designed  to  assess 
changes  in  physical  and  functional 
status,  extent  of  social  support, 
psychological  well-being,  need  for 
health  and  medical  care  services,  and 
satisfaction  with  SCP  and  SCP-like 
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services  among  SCP  clients  and 
comparison  group  subjects  at  3-month 
and  6-month  follow-up. 

Type  of  Review:  New  approval. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  SCP  Client  Follow-up  Survey. 

OMB  Number:  None. 

Agency  Number.  None. 

Affected  Public:  SCP  clients  and 
comparison  group  members  (at  3-  and  6- 
month  follow-up). 

Total  Respondents:  Approximately 
1,350  at  3-month  follow-up  and 
approximately  1,013  at  6-month  follow- 
up. 

Frequency.  Two  times. 

Average  Time  Per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours:  675 
hours  at  3-month  follow-up,  and  507 
hours  at  6-month  follow-up. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Part  m.  SCP  Family  Member/Caregiver 
and  Comparison  Group  Baseline 
Survey 

This  survey  is  designed  to  assess  the 
baseline  characteristics  of  family 
members/caregivers  associated  with 
SCP  clients,  and  comparison  group 
members,  and  to  determine  their 
attitude  toward  caregiving,  perceptions 
of  the  unmet  needs  of  their  older 
relatives/family  members,  and  their 
expectations  of  future  care  for  SCP 
clients/comparison  group  subjects. 
Family  members/caregivers  also  will  be 
asked  to  answer  health  and  functional 
status  questions  on  behalf  of  SCP  clients 
and  comparison  group  members  when 
cUents/comparison  group  subjects  are 
unable  to  speak  on  their  own  behalf. 

Type  of  Review:  New  approval. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  SCP  Family  Member/Caregiver 
Baseline  Survey. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Family  members/ 
caregivers  and  comparison  group 
members  affiliated  with  the  SCP  (at 
baseline). 

Total  Respondents:  Approximately 
800. 

Frequency:  One  time. 

Average  Time  Per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours:  400 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 


Total  Burden  Cost  (operating/ 
maintenance):  None. 

Part  IV.  SCP  Family  Member/Caregiver 
and  Comparison  Group  Follow-up 
Survey 

This  survey  is  designed  to  assess  the 
changes  in  the  characteristics  of  family 
member/caregivers  associated  with  SCP 
clients,  and  comparison  group  members 
at  3-month  and  6-month  follow-up,  and 
to  document  changes  in  attitudes 
toward  caregiving,  perceived  unmet 
neets  of  relatives/family  members, 
change  in  family  member/caregiver 
well-being,  and  satisfaction  with  SCP 
and  SCP-like  services  received.  Changes 
in  health  and  functional  status  of  SCP 
clients  and  comparison  group  members 
also  will  be  assessed  from  family 
members/caregivers  on  behalf  of  SCP 
clients  and  comparison  group  members 
who  respond  on  behalf  of  SCP  cUents/ 
comparison  group  subjects. 

Type  of  Review:  New  approval. 

Agency:  Corporation  for  National  and 
Conununity  Service. 

Title:  SCP  Family  Member/Caregiver 
Follow-up  Survey. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Family  members/ 
caregiv^rs  and  comparison  group 
members  affiliated  with  the  SCP  (at  3- 
and  6-month  follow-up). 

Total  Respondents:  Approximately 
544  at  3-month  follow-up  and 
approximately  462  at  6-month  follow- 
up. 

Frequency:  Two  times. 

Average  Time  Per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours:  272 
hours  at  3-month  follow-up,  and  231 
hours  at  6-month  follow-up. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Part  V.  Agency  Cross-Sectional  Survey 

This  survey  is  designed  to  document 
the  types  of  agencies  that  are  affiliated 
with  the  SCP,  examine  the  types  of  roles 
and  activities  performed  by  senior 
companions  and  received  by  agency 
clients,  assess  the  costs  and  benefits  of 
having  senior  companions  associated 
with  participating  agencies,  and  to 
determine  agency  satisfaction  with  SCP 
services.  Agency  representatives  also 
will  be  asked  to  assess  the  impact  of  the 
SCP  on  the  communities  that  they  serve, 
and  to  suggest  ways  in  which  the  SCP 
could  be  improved  over  time. 

Type  of  Review:  New  approval. 


Agency:  Corporation  for  National  and 
Community  Service. 

Title:  SCP  Agency  Survey. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Agency  supervisors 
who  oversee  Senior  Companions  at  their 
agencies. 

Total  Respondents:  Approximately 
160. 

Frequency:  One  time. 

Average  Time  Per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours:  80 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operation/ 
maintenance):  None^ 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  March  29, 1999. 
Thomas  L.  Bryant, 
Acting  General  Counsel. 
(FR  Doc.  99-8173  Filed  4-2-99;  8:45  am] 
BIUJMQ  CODE  WSO-aS-V 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
[Transmittal  No.  99-10] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Defense  Security  Cooperation 
Agency,  Department  of  Defense. 
action:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  99-10, 
with  attached  transmittal,  policy 
justification  and  Sensitivity  of 
Technology. 

Dated:  March  29, 1999. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

BILUNO  CODE  S001-10-M 
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DEFENSE  SECURITY  CCX)PERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


23  MAR  1999 
In  reply  nier  to: 
I-99A)2509 


Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act,  we  are  forwarding  herewith  Transmittal  No.  99-10,  concerning  the 
Department  of  the  Army's  proposed  Letters)  of  Offer  and  Acceptance  (LOA)  to  the 
Netherlands  for  defense  articles  and  services  estimated  to  cost  $360  million.  Soon  after 
this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


U- 


A.RKELTZ 
ACnNGDIRECrO] 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Souite  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Coounittee  on  Appropriations 
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(Ui) 


(V) 

(vi) 


Transmittal  No.  99-10 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  tiie  Arms  Export  Control  Act 


Prospective  PurchiLwr;  Netherlands 


Total  Estimated  Value: 
M^or  Defense  Equipment* 
Otiier 
TOTAL 


$325  million 
$  35  miUion 
$360  million 


Description  of  Articles  or  Services  Offered:  Two  hundred  forty-two 
JAVELIN  anti-tank  missUe  systems  (consisting  of  242  JAVELIN  command 
launch  units,  3,190  JAVELIN  missUe  rounds,  and  60  lot  acceptance 
missiles),  simulators,  support  equipment,  spare  and  repair  parts, 
publications  and  technical  data,  personnel  training  and  equipment,  VS. 
Government  and  contractor  engineering  and  logistics  personnel  services,  a 
Quality  Assurance  Team,  and  other  related  elements  of  logistics  support 

Mflitarv  Department:  Army(VZX) 

Sales  Commission.  Fee,  etc  Paid.  Offered,  or  Agreed  to  be  Paid:  None 

Sensitivitv  of  Technology  Contained  m  the  Defense  Article  or  Defense 
Services  Proposed  to  be  Sold;  See  Annex  attached. 


(vM)       Date  Report  Delivered  to  Congress:  23  MAR  1999 


♦  as  defined  in  Section  47(6)  of  tiie  Arms  Export  Control  Act 
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POLICY  .JUSTIFICATION 

Netherlands  ■  JAVELIN  Anti-tank  Missile  Systems 

The  Government  of  the  Netherlands  has  requested  a  possible  sale  of  242  JAVELIN  anti- 
tank missile  systems  (consisting  of  242  JAVELIN  command  launch  units,  3,190 
JAVELIN  missile  rounds,  and  dO  lot  acceptance  missiles),  simulators,  support 
equipment,  spare  and  repair  parts,  publications  and  technical  data,  personnel  training 
and  equipment,  U^.  Government  and  contractor  engineering  and  logistics  personnel 
services,  a  Quali^  Assurance  Team,  and  other  rekited  elements  of  logistics  support  The 
estimated  cost  is  $360  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the 
United  States  by  improving  the  military  capabilities  of  Netherlands  and  enhancing 
weapon  system  standardization  and  interoperability  of  this  hnportant  NATO  ally. 

The  Netherlands  will  use  these  JAVELIN  anti-tank  missile  systems  to  enhance  their  anti- 
tank ground  forces  and  to  increase  mteroperability  with  U.S.  forces.  The  Netheriands 
will  have  no  difficulty  absorbing  these  systems  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  militai^ 
balance  in  the  rc^on. 

The  prime  contractor  will  be  JAVELIN  Jofat  Venture  (Raytheon  and  Lockheed  Martin), 
Orlando,  Florida  One  or  more  proposed  offset  agreements  may  be  related  to  this 
proposed  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  a  U.S.  Government 
Quality  Assurance  Team  to  the  Netherlands  for  two  weeks  to  assist  in  the  delivery  and 
deployment  of  the  missiles.  Two  contractor  representatives  will  be  required  in-country 
for  two  years  to  perform  maintenance  services. 

There  will  be  no  adverse  impact  on  U JS.  defense  readuiess  as  a  result  of  this  proposed 
sale. 
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Transmittal  No.  99-10 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
ItODD  No.  vi 


Sensitivity  of  Technology: 


1.  The  JAVELIN  anti-tank  missile  system  provides  a  man-portable, 
medium  anti-tank  capability  to  infantry,  scouts,  and  combat  engineers.  JAVELIN  is 
comprised  of  two  major  tactical  components;  a  reusable  Command  Launch  Unit  (CLU) 
and  a  missile  sealed  in  a  disposable  launch  tube  assembly.  The  CLU  incorporates  an 
integrated  day/night  sight  and  provides  target  engagement  capability  in  adverse  weather 
and  countermeasure  environments.  The  CLU  may  also  be  used  in  the  stand-alone  mode 
for  battlefield  surveillance  and  target  detection.  JAVELIN's  key  technical  feature  is  the 
use  of  fire-and-forget  technology  which  allows  the  gunner  to  fire  and  immediately  take 
cover.  Additional  special  features  are  the  top  attack  and/or  direct  fire  modes  (for  targets 
under  cover),  integrated  day/night  sight,  advanced  tandem  warhead,  imaging  infrared 
seeker,  target  lock-on  before^launch,  and  soft  launch  from  enclosures  or  covered  fighting 
positions.  The  JAVELIN  weapon  system  is  mtended  to  replace  the  DRAGON.  At  this 
time,  there  are  no  hardware  deferences  in  the  missile  rounds  for  the  UJS.  Army  and 
export  customers.  The  difference  between  U.S.  Forces  and  export  customers  is  in  the 
missile  software  that  is  loaded  into  the  Command  Launch  Unit  and  is  downloaded  to  the 
missile  prior  to  launch.  If  the  software  was  con^romised  it  could  result  in  the  sensitive 
technology  being  lost  and  reveal  the  performance  capabilities  of  the  JAVELIN  Missile 
System.  Reverse  engineering  of  the  software  would  require  a  substantial  effort 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge 
of  the  specific  hardware  and  sttftware  elements,  the  information  could  be  used  to  develop 
countermeasures  or  equivalent  systems  which  might  reduce  weapon  system  effectiveness 
or  be  used  in  the  development  of  a  system  with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  the  Netherlands  can  provide 
substantially  the  same  degree  of  protection  for  the  sensitive  technology  being  released  as 
the  U.S.  Government  TUs  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and 
national  security  objectives  outlined  in  the  Policy  Justification. 


[FR  Doc.  99-8228  Filed  4-2-99;  8:45  am) 
BH.UNQ  CODE  S001-10-C 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Advisory  Committee  Meeting  Notice 

agency:  U.S.  Army  Training  and 
Doctrine  Command  (TRAIXX). 

action:  Notice  of  Meeting. 


summary:  In  accordance  with  Section  10 
(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  following 
meeting: 

JVame  of  Committee:  Distance 
Learning/Training  Technology 
Subcommittee  of  the  Army  Education 
Advisory  Committee. 

Date:  20  April  1999. 

Place:  Fort  Monroe,  Virginia. 

Time:  0830-1630. 

Proposed  Agenda:  Review  status  of 
Army  Distance  Learning  and  Classroom 
XXI  and  prepare  briefing  of 
Subcommittee  recommendations. 

Purpose  of  the  Meeting:  The  members 
will  advise  die  Assistant  Deputy  Chief 
of  Staff  (ADCST).  HQ  Training  and 
Doctrine  Command  (TRADCX:),  on 
matters  pertaining  to  education  and 
training  technologies  to  be  used  for 
Army  Distance  Learning  and  resident 
instruction.  Recommendations  prepared 
during  this  briefing  will  be  presented  to 
Army  leadership  at  a  date  to  be 
determined. 

FOR  FURTHER  INFORMATION  CONTACT:  All 
commimications  regarding  this 
subcommittee  should  be  addressed  to 
Mr.  Richard  Karpinski,  at  Commander, 
Headquarters  TRADOC,  ATTN:  ATTG- 
CF  (Mr.  Karpinski),  Fort  Monroe,  VA 
23651-5000;  telephone  number  (757) 
728-5531. 

SUPPLEMBirARY  INFORMATION:  Meeting  of 
the  advisory  committee  is  open  to  the 
pubUc.  Because  of  restricted  meeting 
space,  attendance  will  be  limited  to 
those  persons  who  have  notified  the 
Advisory  Committee  Management 
Office  in  writing  at  least  five  days  prior 
to  the  meeting  of  their  intention  to 
attend.  Contact  Mr.  Karpinski  (757) 
728-5531  for  meeting  agenda  and 
specific  locations. 

Any  member  of  the  public  may  file  a 
written  statement  with  the  committee 
before,  during,  or  after  the  meeting.  To 
the  extent  that  time  permits,  the 
committee  chairman  may  allow  pubUc 
presentations  or  oral  statements  at  the 
meeting. 

Gregory  D.  Showalter, 
Army  Federal  Begister  Liaison  Officer. 
[FR  Doc.  99-8253  Filed  4-2-99;  8:45  am] 
BIUJNQ  CODE  3710-(»-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Board  of  Visitors,  United  States 
Military  Academy 

AQBICY:  United  States  Military 
Academy,  West  Point,  New  York,  DoD. 
ACTION:  Notice  of  Open  Meeting. 

summary:  In  accordance  with  Section  10 
(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.L.  92-463), 
announcement  is  made  of  the  following 
meeting: 

Name  of  Committee:  Board  of 
Visitors,  United  States  Military 
Academy. 

Date  of  Meeting:  3  May  1999. 

Place  of  Meeting:  Superintendent's 
Conference  Room,  Taylor  Hall,  United 
States  MiUtary  Academy,  West  Point, 
New  York. 

Start  Time  of  Meeting:  Approximately 
9:00  a.m. 

Proposed  Agenda:  Review  of  the 
Academic,  Military  and  Physical 
Programs  at  USMA.  All  proceedings  are 
open. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Lieutenant 
Colonel  Joseph  A.  Dubyel,  United  States 
MiUtary  Academy,  West  Point,  NY 
10996-5000,  (914)  938-4200. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  99-8232  Filed  4-2-99;  8:45  ami 

BHJJNO  COOE  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Amny 

Availat)iiity  of  U.S.  Patents  for  Non- 
Exciusive,  Exciusive,  or  Partiaily- 
Exciusive  Licensing 

agency:  U.S.  Army  Research 
Laboratory,  Adelphi,  Maryland. 
action:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  annoimcement  is  made  of  the 
availability  of  die  following  U.S.  patents 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  All  of  the  listed 
patents  have  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army, 
Washington,  D.C. 

These  inventions  cover  a  group  of 
ferroelectric  devices,  materials  and 
processes  and  other  technical  arts. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Public  Law  99- 
502)  and  Section  207  of  Title  35,  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  U.S.  Army 


Research  Laboratory  wish  to  license  the 
inventions  listed  below  in  a  non- 
exclusive, exclusive  or  partially 
exclusive  manner  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  these  inventions. 

Title:  Microwave  Ferroelectric  Phase 
Shifters  and  Methods  for  Fabricating  the 
Same. 

Inventors:  Richard  W.  Babbitt, 
Thomas  E.  Koscica  and  WiUiam  C. 
Drach. 

Patent  Number:  5,334,958. 

Issued  Date:  August  2. 1994. 

Title:  Temperature  Calibration  System 
For  A  Ferroelectric  Phase  Shifting  Array 
Antenna. 

Inventors:  Dale  M.  Didomenico, 
Thomas  E.  Koscica  and  WiUiam  C. 
Drach. 

Patent  Nimiber  5,680,141. 

Issued:  October  21, 1997. 

Title:  Ceramic  Ferroelectric 
Composite  Material— BSTO-MGO. 

Inventors:  Louise  Sengupta,  Eric  Ngo, 
Steven  Stowell,  MicheUna  OTtey  and 
Robert  Lancto. 

Patent  Nxmiber  5,427,988. 

Issued:  June  17, 1995. 

Title:  Ferroelectric  Thin  Fihn 
Composites  Made  By  Metallo-Oi^anic 
Decomposition. 

Inventors:  Somnath  Sengupta,  Steven 
Stowell,  Louise  Sengupta,  Pooran  C. 
Joshi,  Sasangan  Ramanathan  and  Seshu 
B.  Desu. 

Patent  Number:  Patent  AppUcation 
ARL  Docket  No.:  ARL  97-01. 

Issued: 

Title:  Ceramic  Ferrite  Ferroelectric 
Composite  Material. 

Inventors:  Louise  Sengupta  and 
Somnath  Sengupta. 

Patent  Number:  Patent  AppUcation 
ARL  Docket  No.:  ARL  97-12. 

Issued: 

Title:  Ceramic  Ferroelectric 
Composite  Material  With  Enhanced 
Electric  Properties,  BSTO/MG  Based 
Compoimd — Rare  Earth  Oxide. 

Inventors:  Luna  H.  Chiu,  Louise 
Sengupta,  Steven  Stowell,  Somnath 
Sengupta  and  Jennifer  Synowczynski. 

Patent  Number:  Patent  AppUcation 
ARL  Docket  No.:  ARL  98-47. 

Issued: 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rausa,  Technology  Transfer 
Office,  AMSRL-CS-TT,  U.S.  Army 
Research  Laboratory,  Aberdeen  Proving 
Ground,  MD  21005-5055.  tel:  (410)  278- 
5028;  fax:  (410)  278-5820. 
Sl«>PUEMB4TARY  INFORMATION:  None. 
Gregory  D.  Showaltar, 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  99-8231  Filed  4-2-99;  8:45  am] 
BNJJNQCOOE  SriO-0»-M 
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DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974:  Computer 
Matching  Program 

agency:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  of  a  computer  matching 
program. 

summary:  Subsection  (e)(l2)  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a).  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  Department  of  Defense 
(DoD),  as  the  matching  agency  under  the 
Privacy  Act,  is  hereby  giving  notice  to 
the  record  subjects  of  a  computer 
matching  program  between  the 
Department  of  Health  and  Human 
Services  (HHS)  and  DoD  that  their 
records  are  being  matched  by  computer. 
DATES:  This  proposed  action  will 
become  effective  May  5, 1999,  and  the 
matching  may  commence  unless 
changes  to  the  program  are  required  due 
to  public  comment  or  by  Congressional 
or  by  the  Office  of  Management  and 
Budget  objections.  Any  public 
comments  must  be  received  before  the 
effective  date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  1941 
Jefferson  Davis  Highway,  Suite  920, 
Arhngton,  VA  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Vahan  Moushegian,  Jr.  at  (703)  607- 
2943. 

SUPPLEMENTARY  INFORMATION:  Piirsuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  5  U.S.C.  552a,  the 
DoD  and  the  HHS  have  concluded  an 
agreement  to  conduct  a  computer 
matching.  The  purpose  of  this  Matching 
Program  is  to  fulfill  one  of  the  objectives 
of  Executive  Order  12953.  In  order  to 
establish  the  Executive  Branch  of  the 
Federal  Government  as  a  model 
employer  in  promoting  and  facilitating 
the  establishment  and  enforcement  of 
child  support  owed  by  its  civilian  and 
Uniformed  Services'  work  force, 
periodic  matches  will  be  conducted  to 
help  in  identifying  current  and  retired 
(non-Postal)  Federal  civilian  employees 
and  active  and  retired  Uniformed 
Services  personnel  (including  reservist) 
who  may  owe  delinquent  child  support. 

A  copy  of  the  computer  matching 
agreement  between  the  HHS  and  the 
EioD  is  available  upon  request  to  the 
public.  Requests  should  be  submitted  to 
the  address  above  or  to  Ms.  Ella  Lawson, 
Parental  Information  Systems  Specialist, 


Division  of  Program  Operations,  Office 
of  Child  Support  Enforcement,  370 
LTJifant  Promenade,  SW,  4th  Floor 
East.  Washington,  DC  20447. 

Set  forth  below  is  a  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  on  June  19, 1989,  at  54  FR 
25818. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  was 
submitted  on  March  22, 1999,  to  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
pursuant  to  paragraph  4d  of  Appendix 
I  to  0MB  Circular  No.  A-130.  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals,'  dated 
February  8, 1996  (February  20, 1996,  61 
FR  6427). 

Dated:  March  29. 1999. 
Patricia  L.Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

COMPUTER  MATCHING  PROGRAM 
BETWEEN  THE  ADMINISTRATION  FOR 
CHILDREN  AND  FAMIUES, 
DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  AND  THE 
DEPARTMENT  OF  DEFENSE 

A.  Participating  Agencies: 
Participants  in  this  computer  matching 
program  are  the  Offir:e  of  Child  Support 
Enforcement  (OCSE),  Administration  for 
Children  and  Families  (ACF)  of  the 
Department  of  Health  and  Human 
Services  (HHS)  and  the  Defense 
Manpower  Data  Center  (DMDC)  of  the 
Department  of  Defense  (DoD).  The  HHS 
is  the  source  agency,  i.e.,  the  agency 
disclosing  the  records  for  the  purpose  of 
the  match.  The  DMDC  is  the  specific 
recipient  agency  or  matching  agency, 
i.e.,  the  agency  that  actually  performs 
the  computer  matching. 

B.  Purpose  of  the  Match:  The  purpose 
of  this  Matching  Program  is  to  fulfill  one 
of  the  objectives  of  Executive  Order 
12953.  In  order  to  establish  the 
Executive  Branch  of  the  Federal 
Government  as  a  model  employer  in 
promoting  and  facilitating  the 
establishment  and  enforcement  of  child 
support  owed  by  its  civilian  and 
Uniformed  Services'  work  force, 
periodic  matches  will  be  conducted  to 
help  in  identifying  current  and  retired 
(non-Postal)  Federal  civilian  employees 
and  active  and  retired  Uniformed 


Services  personnel  {including  reservists) 
who  may  owe  delinquent  child  support. 
The  list  of  hits  will  be  forwarded  to 
appropriate  State  Child  Support 
Enforcement  (CSE)  agencies  to 
determine,  in  each  instance,  whether 
wage  withholding  or  other  enforcement 
actions  should  be  commenced.  Neither 
DoD  nor  HHS  intend  to  take  any  direct 
adverse  financial,  personnel,  or 
disciplinary  action  as  a  result  of  such 
hits. 

C.  Authority  for  Conducting  the 
Match:  Legal  authority  for  conducting 
matches  for  the  general  purpose  of 
locating  parents  who  are  not  paying 
child  support,  so  that  State  CSE 
agencies  can  take  action  to  secure  such 
child  support  pa)nn[ients,  is  contained  in 
section  453  of  the  Social  Security  Act, 
42  U.S.C.  653.  Specific  authority 
directing  Federal  agencies  to  conduct 
this  crossmatch  is  contained  in  section 
304  of  Executive  Order  12953  February 
27, 1995  (60  FR  11013,  February  28, 
1995). 

D.  Records  to  be  Matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act,  from  which  records  will  be 
disclosed  for  the  proposed  computer 
match  are  as  follows: 

The  Department  of  Health  and  Human 
Services  will  use  records  from  a  system 
identified  as  09-09-0074,  entitled  The 
Federal  Parent  Locator  and  Federal  Tax 
Refund  Offset  System  (FPLS),  DHHS/ 
OCSE',  last  published  on  October  2, 
1997.  at  62  FR  51663. 

DMDC  will  use  records  from  a  system 
identified  as  S322.10  DMDC,  entitled 
'Defense  Manpower  Data  Center  Data 
Base',  last  published  on  September  14, 
1998  at  63  FR  49095. 

E.  Description  of  Computer  Matching 
Proffvm:  Ghi  a  periodic  basis,  but  no 
more  frequently  than  monthly,  ACF  will 
transmit  to  DoD  the  Master  File  of 
delinquent  obligors  submitted  by  State 
CSE  agencies  for  Federal  offset 
purposes.  This  file  will  be  matched  with 
DoD  files,  consisting  of  extracts  of 
personnel  records  or  current  and  retired 
(non-Postal)  civilian  employees  and 
active  and  retired  members  of  the 
Uniformed  Services  (including 
reservists). 

Upon  receipt  of  the  OCSE 
information.  ACF  will  submit  to  DMDC 
the  following  information:  Noncustodial 
parent's  (NCP's)  Social  Security  Number 
(SSN).  NCP's  last  name,  other  ACF  or 
OCSE  data  as  required  for  identification 
purposes.  DMDC  will  match  the  data 
provided  by  ACF  against  its  database 
and  provide  OCSE  with  the  following 
information  on  individuals  where  hits 
(i.e.,  a  match  between  the  compared 
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data  elements)  occur  NCP  name.  NCP's 
SSN.  NC3»'s  date  of  birth,  NCP's  home 
address  (if  available),  employer's  name, 
employer's  address  [if  available),  type  of 
employment  (if  available)  and  annual 
salary.  If  the  disclosure  of  any  DMDC 
information  violates  national  policy  or 
security  interests  of  the  United  States  or 
the  confidentiality  of  Census  data,  such 
information  shall  not  be  transmitted  and 
DMDC  shall  notify  OCSE  immediately. 

F.  Inclusive  Dates  of  the  Matching 
Program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  the  mandatory  30  day 
period  for  public  comment  has  expired 
and  if  no  objections  are  raised  by  either 
Congress  or  the  Office  of  Management 
and  Budget  within  40  days  of  being 
notified  of  the  proposed  match,  the 
computer  matching  program  becomes 
effective  and  the  respective  agencies 
may  begin  the  exchange  of  data  at  a 
mutually  agreeable  time  on  a  monthly 
basis.  By  agreement  between  the       i> 
Department  of  Health  and  Human 
Services  and  DoD,  the  matching 
program  will  be  in  effect  and  continue 
for  18  months  with  an  option  to  extend 
for  12  additional  months  unless  one  of 
the  parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  Address  for  Receipt  of  Public 
Comments  or  Inquiries:  Director, 
Defense  Privacy  Office,  1941  Jefferson 
Davis  Highway,  Suite  920,  Arlington, 
VA  22202^502.  Telephone  (703)  607- 
2943. 

IFR  Doc.  99-8229  Filed  4-2-99;  8:45  am] 
MUING  CODE  SOOO-04-f 


DEPARTMENT  OF  DEFENSE 

Uniformed  Services  University  of  the 
Heslth  Sciences 

Sunshine  Act  Meeting 

AGENCY  HOLDtNQ  THE  MEETING: 

Uniformed  Services  University  of  the 

Health  Sciences. 

TIME  AND  DATE:  8:30  a.m.  to  4:00  p.m.. 

May  14, 1999. 

STATliS:  Open— under  "Government  in 

the  Sunshine  Act"  (5  U.S.C.  552b(e)(3)). 

MATTERS  TO  BE  CONSIDERED: 

May  14. 1999 

place:  Uniformed  Services  University 

of  the  Health  Sciences,  Board  of  Regents 

Conference  Room  P3001),  4301  Jones 

Bridge  Road,  Bethesda,  MD  20814-4799. 

8:30  a.m.  Meeting— Board  of  Regents 

(1)  Approval  of  Minutes-^elwuary  9, 1999 

(2)  Faculty  Matters 

(3)  Departmental  Reports 


(4)  Financial  Report 

(5)  Repent— President,  USUHS 

(6)  Report — ^Dean,  School  of  Medicine 

(7)  Report — ^Dean,  Graduate  School  of 
Nursing 

(8)  Comments — Chairman,  Board  of  Regents 

(9)  New  Business 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Bobby  D.  Anderson,  Executive 
Secretary  of  the  Board  of  Regents,  (301) 
295-3116. 

Dated:  March  31, 1999. 
Linda  Bynum, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-8344  Filed  3-31-99;  4:44  pm) 

BILUNQ  CODE  9000-01-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 

SUMMARY:  The  Acting  Leader. 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
dates:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  4, 
1999. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651,  or  should  be  electronically 
mailed  to  the  internet  address 

Pat Sherrill@ed.gov,  or  should  be 

faxed  to  202-708-9346. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-6196. 
Individuals  who  use  a 
telecommvmications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  information:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 


would  defiBat  the  ptupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfiere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (l)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above.  The 
Department  of  Education  is  especially 
interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  March  30, 1999. 

William  E.  Burrow. 

Acting  Leader,  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  "What  Works"  Study  for  Adult 
ESL  Literacy  Students. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 
Responses:  640. 
Burden  Hours:  1613. 

Abstract:  This  study  will  examine  the 
outcomes  of  instruction  to  adult  ESL 
literacy  students  by  comparing 
instructional  activities  that  focus  on 
literacy  development  with  activities  that 
focus  on  Engli^  acquisition. 
Instructional  activities  will  be  coded 
through  a  structured  classroom 
observation  guide  and  through 
information  provided  by  teachers.  Adult 
ESL  literacy  students  will  be  assessed  at 
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intake,  after  three  months  of  instruction 
and  nine  months  after  enrolhnent  using 
standardized  tests  of  speaking,  reading 
and  writing  smd  through  a  structured 
interview  of  literacy  practices.  Teachers, 
policymakers  and  teacher  trainers  will 
use  the  information  from  the  study  to 
develop  more  effective  instruction. 

[FR  Doc.  99-8227  Filed  4-2-99;  8:45  am) 

BILLMO  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Advisory  Committee  on  Student 
Financial  Assistance;  Meeting 

agency:  Advisory  Committee  on 

Student  Financial  Assistance, 

Education. 

ACTION:  Notice  of  upcoming  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meeting  of  the  Advisory 
Committee  on  Student  Financial 
Assistance.  This  notice  also  describes 
the  functions  of  the  Committee.  Notice 
of  this  meeting  is  required  imder 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  docimient  is 
intended  to  notify  the  general  public. 
DATES  AND  TIMES:  Tuesday,  April  27, 
1999,  beginning  at  8:30  a.m.  and  ending 
at  approximately  5  p.m.;  and 
Wednesday,  April  28, 1999,  beginning 
at  8:30  a.m.  and  ending  at 
approximately  2  p.m. 
ADDRESSES:  The  University  of 
Mississippi,  Triplett  Alumni  Center,  the 
Butler  Auditorium,  Alimini  Drive,  in 
Oxford,  Mississippi  38677. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Brian  K.  Fitzgerald,  Staff  Director, 
Advisory  Committee  on  Student 
Financial  Assistance,  Portals  Building, 
1280  Maryland  Avenue,  SW.,  Suite  601, 
Washington,  DC  20202-7582  (202)  708- 
7439. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  on  Student 
Financial  Assistance  is  established 
imder  Section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Public  Law  100-50  (20  U.S.C.  1098). 
The  Advisory  Committee  serves  as  an 
independent  source  of  advice  and 
counsel  to  the  Congress  and  the 
Secretary  of  Education  on  student 
financial  aid  policy.  Since  its  inception, 
the  Committee  has  been  charged  with 
providing  technical  expertise  with 
regard  to  systems  of  need  analysis  and 
application  forms,  making 
recommendations  that  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students;  conducting  a  study  of 


institutional  lending  in  the  Stafford 
Student  Loan  Program;  assisting  with 
activities  related  to  the  1992 
reauthorization  of  the  Higher  Education 
Act  of  1965;  conducting  a  third-year 
evaluation  of  the  Ford  Federal  EJirect 
Loan  Program  (FDLP)  and  the  Federal 
Family  Education  Loan  Program 
(FFELP)  under  the  Omnibus  Budget 
Reconcihation  Act  (OBRA)  of  1993;  and 
assisting  Congress  with  the  1998 
reauthorization  of  the  Higher  Education 
Act. 

The  congressional  mandate  requires 
the  Advisory  Committee  to  conduct 
objective,  nonpartisan,  and  independent 
analyses  on  important  aspects  of  the 
student  assistance  programs  imder  Title 
IV  of  the  Higher  Education  Act.  The 
Committee  traditionally  approaches  its 
work  from  a  set  of  fundamental  goals: 
promoting  program  integrity, 
eliminating  or  avoiding  program 
complexity,  integrating  delivery  across 
the  Title  IV  programs,  and  minimizing 
burden  on  students  and  institutions. 

Reauthorizaton  of  the  Higher 
Education  Act  has  provided  the 
Advisory  Committee  with  a  significantly 
expanded  agenda  in  six  major  areas, 
such  as.  Performance-based 
Organization  (PBO);  Modernization; 
Technology;  Simplification  of  Law  and 
Regulation;  Distance  Education;  and 
Early  Information  and  Needs 
Assessment.  In  each  of  these  areas. 
Congress  has  asked  the  Committee  to: 
monitor  progress  toward  implementing 
the  Amendments  of  1998;  conduct 
independent,  objective  assessments;  and 
make  recommendations  for 
improvement  to  the  Congress  and  the 
Secretary.  Each  of  these  responsibilities 
flows  logically  from  and  effectively 
implements  one  or  more  of  the 
Committee's  original  statutory  functions 
and  purposes. 

The  proposed  agenda  includes:  (a) 
discussion  sessions  on  implementing 
the  provisions  of  the  Higher  Education 
Amendments  of  1998  and  their  impact 
of  all  Title  IV  programs  in  the  21st 
century,  in  particular,  college  cost  and 
student  aid,  need-based  aid  vs.  merit- 
based  aid;  and  (b)  the  impact  of  distance 
education  on  access  and  new  initiatives 
in  early  intervention.  In  addition,  the 
Committee  will  discuss  its  plans  for  the 
remainder  of  fiscal  year  1999  and 
address  other  Committee  business. 
Space  is  limited  and  you  are  encouraged 
to  register  early  if  you  plan  to  attend. 
You  may  register  through  Internet  at 
ADV_COMSFA@ED.gov  or 

Tracy^Deanna Jones@ED.gov.  Please 

include  your  name,  title,  affiliation, 
complete  address  (including  Internet 
and  e-mail — if  available),  and  telephone 
and  fax  numbers.  If  you  are  unable  to 


register  through  Internet,  you  may  mail 
or  fax  your  registration  information  to 
the  Advisory  Committee  staff  office  at 
(202)  401-3467.  Also,  you  may  contact 
the  Advisory  Committee  staff  at  (202) 
708-7439.  The  registration  deadline  is 
Friday,  April  16, 1999. 

The  Advisory  Committee  will  meet  in 
Washington,  DC  on  April  27, 1999,  from 
8:30  a.m.  until  approximately  5  p.m., 
and  on  April  28,  from  8:30  a.m.  until 
approximately  2  p.m. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Advisory 
Committee  on  Student  Financial 
Assistance,  Portals  Building,  1280 
Maryland  Avenue,  SW.,  Suite  601, 
Washington.  DC  bom  the  hours  of  9 
a.m.  to  5:30  p.m.,  weekdays,  except 
Federal  holidays. 

Dated:  March  30, 1999. 
Dr.  Brian  K.  Fitzgerald, 

Staff  Director,  Advisory  Committee  on 
Student  Financial  Assistance. 
[FR  Doc.  99-8214  Filed  4-2-99;  8:45  am] 
MLUNO  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

[FE  Docket  Nos.  50649-1613-07-82  and 
50646-1613-08-821 

Application  for  Rescission  of  a 
Prohibition  Order  Issued  Pursuant  to 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  Montaup  Electric  Company 
and  Somerset  Power  LLC 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  Application. 

SUMMARY:  Montaup  Electric  Company 
(Montaup)  and  Somerset  Power  LLC 
(Somerset)  have  requested  that  DOE 
rescind  a  prohibition  order  issued  for 
Boiler  Nos.  7  and  8  (Unit's  5  and  6, 
respectively)  at  Montaup's  Somerset 
Generating  Station  pursuant  to  the 
Powerplant  and  Industrial  Fuel  Use  Act 
ofl978(FUA). 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  April  20, 1999. 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import  and  Export  (FE-27). 
Office  of  Fossil  Energy.  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585-0350. 
FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  (Program  Office)  202- 
586-4708  or  Michael  T.  Skinker 
(Program  Attorney)  202-586-^667. 
SUPPLEMENTARY  INFORMATION:  On  March 
25, 1999,  Montaup  and  Somerset  filed  a 
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joint  application  with  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  for  rescission  of  a  Prohibition 
Order  issued  in  Docket  Nos.  50849- 
1613-07-82  and  50849-1613-08-82  on 
January  27, 1986  (51  FR  4421,  February 
4, 1986),  pursuant  to  section  301(c)  of 
FUA  and  10  CFR  504.8.  The  order  took 
effect  on  April  7, 1986  and  prohibited 
the  use  of  petroleum  or  natural  gas  as  a 
primary  energy  source  in  Boiler  Nos.  7 
and  8  (Unit  Nos.  5  and  6,  respectively) 
at  Montaup's  Somerset  Generating 
Station  located  in  Somerset, 
Massachusetts,  in  excess  of  the  amounts 
equivalent  to  operation  of  each  of  the 
boilers  using  petroleum  or  natural  gas 
for  thirty  (30)  percent  of  their  respective 
annual  operating  hours. 

On  October  15, 1998,  Montaup  and 
NRG  Energy,  Inc.  (NRG)  signed  an  Asset 
Purchase  Agreement  to  sell  the 
Somerset  Generating  Station  to  NRG. 
NRG  has  assigned  its  rights  under  that 
agreement  to  Somerset  Power  LLC, 
which  will  acquire  the  Somerset 
Generating  Station  and  associated 
property.  Transfer  of  ownership  of  the 
station  is  scheduled  to  occur  by  April  1, 
1999.  Therefore,  Montaup  and  Somerset 
Power  LLC  have  filed  this  application 
jointly. 

Pursuant  to  10  CFR  501.102(b), 
Montaup  and  Somerset  filed  this 
application  based  on  a  substantial 
change  in  the  circxunstances  upon 
which  the  Prohibition  Order  was 
originally  issued.  The  applicants  note  a 
provision  of  the  existing  order  which 
states: 

"*  •  *  changes  in  the  *  •  •  relative 
economics  of  coal  *  *  *  as  a  fuel  source 
•  *  •  will  be  deemed  to  constitute 
"significantly  changed  circumstances" 
pursuant  to  10  CFR  501.102(b)  sufficient  to 
provide  a  basis  for  rescission  or  modification 
of  the  specific  prohibitions  contained  in  this 
Order." 

Montaup  and  Somerset  claim  that  the 
price  of  oil  is  now  significantly  below 
the  price  of  coal  currently  used  in  the 
Somerset  Generating  Station  and  that 
the  continued  use  of  coal  would  impair 
the  facility's  competitive  position 
within  the  electric  power  market.  The 
applicants  also  state  that  the 
deregulation  of  natural  gas  prices  since 
the  issuance  of  the  original  Prohibition 
Order  and  the  prominence  gained  by 
natural  gas  as  a  viable  alternative  fuel 
source  make  the  continued  prohibition 
or  limitation  on  the  use  of  natural  gas 
serve  no  just  purpose.  The  applicants 
also  note  that  the  use  of  natural  gas  can 
offer  significant  environmental  benefits 
over  the  burning  of  coal  in  the  Somerset 
facility.  For  these  reasons,  Montaup  and 
Somerset  request  that  DOE  rescind  the 


Prohibition  Order  issued  for  the 
Somerset  Generating  Station. 

Procedural  Matters 

Any  party  or  person  desiring  to  be 
heard  or  to  protest  this  application  for 
rescission  should  file  five  copies  of  any 
comments,  protests  or  petitions  to 
intervene  at  the  address  provided  above. 
Filings  should  be  clearly  marked  with 
the  above  docket  numbers.  Any  request 
for  a  public  hearing  must  be  made 
within  the  public  comment  period.  In 
making  its  decision  regarding  the 
requested  rescission  action,  DOE  will 
consider  all  relevant  information 
submitted  or  otherwise  available  to  it. 

The  public  file  containing  a  copy  of 
this  rescission  application  is  available, 
upon  request,  at  the  address  above. 

DOE  has  granted  the  applicant's 
request  for  an  expedited  notice  and 
comment  period  of  fifteen  (15)  days  due 
to  the  absence  of  any  comments, 
protests  or  requests  for  a  hearing  having 
been  filed  in  die  original  proceeding. 

Issued  in  Washington.  DC.  on  March  30, 
1999. 

Anthony  J.  Como, 

Manager,  Electric  Power  Regulation,  Office 
of  Coal  Gr  Power  Im/Ex,  Office  of  Fossil 
Energy. 
(FR  Doc.  99-8287  Filed  4-2-99;  8:45  am] 

BILUNQCOOE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Floodplain  Involvement  for 
the  Constructed  Wetlands  Treatment 
of  the  A-01  Outfall  Effluent  at  the 
Savannah  River  Site  (SRS),  Aiken, 
South  Carolina 

agency:  Savannah  River  Operations 
Office,  Department  of  Energy  (DOE). 
action:  Notice  of  floodplain 
involvement. 

SUMMARY:  The  process  water  effluent 
from  the  A-01  outfall  located  on  SRS 
has  consistently  not  met  proposed 
South  Carolina  Department  of  Health 
and  Environmental  Control  (SCDHEC) 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
limits  which  will  become  effective  on 
October  1, 1999.  DOE  needs  to  reduce 
the  copper  and  chronic  toxicity  levels  in 
this  effluent  to  ensure  compliance  when 
these  proposed  outfall  limits  go  into 
effect.  Based  on  extensive  existing 
research  in  the  use  of  wetlands  to  treat 
wastewater,  DOE  proposes  to  build  and 
operate  an  artificial  wetland  facility  to 
treat  the  effluent  to  meet  the  new 
discharge  limits.  This  proposed 
treatment  facility  would  be  constructed 
within  the  100-year  floodplain  of  Tims 


Branch  drainage  corridor.  In  accordance 
with  10  CFR  1022,  DOE  will  prepare  a 
floodplain  assessment  and  will  perform 
this  proposed  action  in  a  manner  so  as 
to  avoid  or  minimize  potential  harm  to 
or  within  the  affected  floodplain. 
DATES:  Comments  on  the  proposed 
action  are  due  on  or  before  April  20, 
1999. 

ADDRESSES:  For  further  information, 
including  a  site  map  and/or  copy  of  the 
floodplain  assessment,  or  to  submit 
comments  regarding  this  notice,  contact 
Andrew  R.  Grainger,  National 
Environmental  Policy  Act  (NEPA) 
Compliance  Officer,  Savannah  River 
Operations  Office,  Building  742-A, 
Room  183,  Aiken,  South  Carolina 
29808.  The  fax/phone  number  is  (800) 
881-7292.  The  e-mail  address  is 
nepa@srs.gov. 

FOR  FURTHER  INFORMATION  ON  GENERAL 
FLOODPLAIN/WETLANDS  ENVIRONMENTAL 
REVIEW  REQUIREMENTS,  CONTACT:  Ms. 
Carol  M.  Borgstrom,  Director,  Office  of 
NEPA  Policy  and  Assistance  (EH-42), 
U.  S.  Department  of  Energy,  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  Telephone  (202) 
586-4600  or  (800) 472-2756. 
SUPPLEMENTARY  INFORMATION:  In  1996, 
SCDHEC  issued  a  new  NPDES  permit 
for  SRS.  This  permit,  which  will  go  into 
effect  no  later  than  October  1, 1999, 
established  new  limits  for  copper,  lead, 
mercury,  and  chronic  toxicity. 
Subsequent  to  SCDHEC  issuing  the  new 
permit,  samples  taken  at  the  relocated 
A-01  outfall  have  shown  that  the 
effluent  consistently  does  not  meet  the 
new  outfall  limits  for  both  copper  and 
chronic  toxicity.  EXDE  needs  to 
implement  actions  to  reduce  these 
concentrations  prior  to  that  time  when 
the  new  outfall  limits  are  scheduled  to 
go  into  effect.  Extensive  research  has 
indicated  that  an  artificial  wetland  can 
be  used  to  treat  these  constituents  and 
reduce  the  concentrations  below  the 
new  permit  limits  before  the  effluent 
reaches  the  NPDES  compUance 
sampling  point.  Based  on  this,  DOE 
proposes  to  build  and  operate  artificial 
wetlands  to  treat  the  effluent  to  meet  the 
new  discharge  limits. 

The  proposed  action  entails  the 
following:  (1)  Relocating  the  compliance 
point  from  the  ciurent  location  to  a  new 
site  approximately  0.92  kilometers  (0.57 
miles)  below  the  present  outfall  (already 
approved  by  SCDHEC),  and  (2)  creating 
a  flow  management  basin  and  an 
artificial  wetland  facility  within  the 
drainage  channel  of  Tims  Branch  into 
which  the  A-01  outfall  effluent  is 
currently  being  discharged.  These 
activities  would  necessitate  temporary 
heavy  equipment  access  and 
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construction  of  the  new  facility  within 
this  drainace  corridor. 

In  accordance  with  IXDE  regulations 
for  compliance  with  floodplain  and 
wetland  environmental  review 
requirements  (10  CFR  part  1022),  DOE 
will  prepare  a  floodplain  assessment  for 
this  proposed  DOE  action.  The  overall 
proposed  action  was  previously 
evaluated  under  the  NEPA  process,  with 
an  environmental  assessment  (EA) 
(DOE/EA-1246)  with  a  Floodplain 
Statement  of  Findings  and  a  finding  of 
no  significant  impact  (FONSI)  being 
issued  in  October  of  1998.  However,  in 
an  effort  to  reduce  the  total  project  cost, 
the  proposed  location  for  the  flow 
management  basin  and  artificial 
wetland  facility  was  relocated  from  that 
site  described  in  the  EA  to  the  new  area 
within  the  A-01  outfall  discharge 
channel.  This  facility  relocation  enabled 
the  elimination  of  the  entire  piped 
collection  system,  thereby  eliminating 
the  cost  and  environmental  impacts 
associated  with  that  portion  of  the 
previous  scope  of  the  proposed  action. 
A  biological  evaluation  and  wetlands 
detennination  of  the  new  project 
location  have  not  identified  either  any 
potential  impacts  to  protected  species  or 
the  presence  of  any  jurisdictional 
wetlands.  Based  on  the  floodplain 
assessment  to  be  conducted  on  the 
revised  project  scope,  a  floodplain 
statement  of  findings  will  be  included 
in  any  revised  FONSI  that  is  issued 
pursuant  to  this  proposed  action  or  may 
be  issued  separately. 

Issued  in  Aiken,  SC,  on  March  17, 1999. 
Lowell  E.  Tripp. 

Director,  Engineering  and  Analysis  Division, 
Savannah  River  Operations  Office. 

(FR  Doc.  99-8286  Filed  4-2-99;  8:45  am) 

aiLUNQ  CODE  MSO-^I-P 


DEPARTMENT  OF  ENERGY 

Golden  Field  Office;  Supptomental 
Announcement  to  the  Broad  Based 
Solicitation  for  Financial  Assistance 
Applications  Involving  Research, 
Development  and  Demonstration  for 
the  Office  of  Energy,  Efficiency  and 
Renewable  Energy;  Photovoltaics  for 
Utility  Scale  Applications  (PVUSA) 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Supplemental  Announcement 
06  to  the  Broad  Based  SoUcitation  for 
Financial  Assistance  Applications  DE- 
PS36-99GO10383. 

summary:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.8,  is  announcing  its  intention  to 
solicit  applications  for  Photovoltaics  for 


Utility  Scale  Applications.  The  financial 
assistance  award  issued  under  this 
Supplemental  Announcement  will  be  a 
cooperative  agreement. 
DATES:  The  solicitation  will  be  issued  on 
or  about  March  31, 1999. 
ADDRESSES:  Copies  of  the  Solicitation 
once  issued,  can  be  obtained  firom  the 
Golden  Field  Office  Home  page  at  http:/ 
/www.eren.doe.gov/golden/ 
solicitations.html. 

SUPPLEMENTARY  INFORMATION:  DOE  is 
soliciting  Applications  to:  maintain  and 
operate  the  PVUSA  California  test  site, 
located  in  Davis,  California;  provide 
performance  assessments  of  the 
individual  systems;  and  disseminate 
information  to  utilities  and  other  users. 
PVUSA's  primary  objective  is  to 
evaluate  a  wide  range  of  promising  PV 
module  and  balance  of  system  (BOS) 
technologies.  PVUSA  is  a  national 
public-private  partnership  composed  of 
private  industry,  local  governments, 
utilities,  utility-related  industries,  and 
Federal  entities.  The  partnership  is 
conducting  a  project  that  assesses  and 
demonstrates  the  viability  of  utility- 
scale  photovoltaic  (PV)  electric 
generating  systems  and  recent 
developments  in  module  technology 
and  encourages  commercialization  of 
promising  PV  technologies.  DOE,  as  a 
participant  of  PVUSA,  is  supporting  the 
operation  and  maintenance  of  the 
PVUSA  California  test  site.  At  the 
PVUSA  California  test  site,  PV  systems 
and  components  are  evaluated  and  the 
information  disseminated  to  utilities, 
manufacturers.  National  laboratories, 
and  industry.  The  project  offers 
manufacturers  feedback  on  component 
reliability,  availabihty,  and 
standardization  which  may  lead  to  cost 
reductions.  The  fielded  systems 
represent  mature  module  technologies 
that  have  the  potential  to  produce  low- 
cost  energy  and  meet  the  Operation  and 
Maintenance  (O&M),  power  quality, 
reUability,  and  lifetime  requirements 
necessary  for  a  wide  variety  of 
applications,  &t)m  remote  power  to 
utility  applications.  This  project  also 
exposes  the  PV  industry  to  commercial 
procurement  and  construction  practices. 
For  more  information  about  PVUSA,  see 
the  PVUSA  web  site  at  http:// 
www.pvusa.com.  The  award  imder  this 
Supplemental  Announcement  will  be  a 
Cooperative  Agreement  with  a  term  of 
up  to  36  months.  Subject  to  the 
availability  of  funding,  DOE  anticipates 
selecting  one  application  for  award  with 
funding  not  to  exceed  $600,000  per 
year.  A  minimum  cost  share  of  50%  of 
the  total  project  cost  is  required. 
SoUcitation  Number  DE-PS36- 
99GO10383,  in  conjunction  with  this 


Supplemental  Annoimcement-06,  will 
include  complete  information  on  the 
program  including  technical  aspects, 
funding,  application  preparation 
instructions,  application  evaluation 
criteria,  and  other  factors  that  will  be 
considered  when  selecting  projects  for 
funding.  Issuance  of  the  Supplemental 
Annoimcement  is  planned  for  the  week 
of  March  29, 1999,  with  responses  due 
on  May  6, 1999.  Questions  should  be 
submitted  in  writing  to:  John  P.  Motz, 
DOE  Golden  Field  Office,  1617  Cole 
Boulevard,  Golden,  CO  80401-3393; 
transmitted  via  facsimile  to  John  P. 
Motz  at  (303)  275-4788;  or 

electronically  to  John motz@nrel.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Motz,  Contract  Specialist,  at  303-275- 

4737,  e-mail  John ^motz@nrel.gov.  or 

Robert  Martin.  Project  Officer,  at  303- 
275-4763,  e-mail 
robert ^martin@nrel.gov. 

Issued  in  Golden,  Colorado,  on  March  26, 
1999. 

Ruth  E.  Adams. 

Acting  Procurement  Director,  GO. 

(FR  Doc.  99-8284  Filed  4-2-99;  8:45  am] 

BILUNQ  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Rocky  Hats 

AGENCY:  Department  of  Energy 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Monday,  April  19, 1999,  6:30 
p.m.-9:30  p.m. 

ADDRESSES:  College  Hill  Library.  (Front 
Range  Community  College),  3705  West 
112th  Avenue,  Westminster,  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  EM 
SSAB-Rocky  Flats,  9035  North 
Wadsworth  Parkway.  Suite  2250. 
Westminster.  CO  80021,  phone:  (303) 
420-7855,  fax:  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  £)OE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

1.  Second  part  of  discussion  on  low- 
level  waste  disposition  issues;  responses 
to  questions,  comments,  and  inquiry 
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requests  firom  the  Board;  begin  to 
formulate  position  statement. 

2.  Other  Board  business  will  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
vdll  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximimi 
of  5  minutes  to  present  their  comments 
at  the  beginning  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Public  Reading 
Room  located  at  the  Board's  office  at 
9035  North  Wadsworth  Parkway,  Suite 
2250,  Westminster,  CO  80021; 
telephone  (303)  420-7855.  Hours  of 
operation  for  the  Public  Reading  Room 
are  9:00  am  and  4:00  pm  on  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
Thompson  at  the  Board's  office  address 
or  telephone  niunber  listed  above. 

Issued  at  Washington,  DC  on  March  29. 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Doc.  99-8283  Filed  4-2-99;  8:45  ami 
BIUJNQ  CODE  e4«»-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  KAanagement  Site- 
Specific  Advisory  Board,  Kirtland  Area 
Office  (Sandia) 

agency:  Department  of  Energy. 
action:  Notice  of  open  meeting. 


summary:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  KirUand  Area  Office 
(Sandia).  The  Federal  Advisory 
Committee  Act  (Public  Uw  92-463,  86 
Stat.  770)  requires  that  public  notice  of 
these  meetings  be  announced  in  the 
Federal  Register. 


dates:  Wednesday,  April  21, 1999:  6K)0 
p.m.-9:00  p.m.  (MST). 

ADDRESSES:  Palo  Duro  Senior  Center, 
5221  Palo  Duro  NE,  Albuquerque,  New 
Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Zamorski,  Acting  Manager, 
Department  of  Energy  Kirtland  Area 
Office.  P.O.  Box  5400,  Albuquerque,  NM 
87185 (505) 845-4094. 

SUPPLEMBTTARY  INFORMATION: 
Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

6:00  p.m.    Call  to  Order/Roll  Call- 
Hubert  Joy,  Chair 
6:10  p.m.    Presentations 

•  Sandia  National  Laboratory  (SNL) 
Budget  Status— John  Arthiu- 

•  An  Overview  of  Risk  Issues  and 
Concerns — SNL 

7:40  p.m.    Break 
7:50  p.m.    Administrative  Issues 
8:45  p.m.    Public  Comments 
9:00  p.m.    Adjourn 
A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  April  21, 
1999. 
Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
■    fashion  that  vdll  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Mike 
Zamorski,  Department  of  Energy 
Kirtland  Area  Office,  P.O.  Box  5400. 
Albuquerque.  NM  87185.  or  by  calling 
(505)  845-4094. 


Issued  at  Washington,  DC  on  March  29. 
1999. 

Rachel  M.  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 
(PR  Doc.  99-8285  Filed  4-2-99;  8:45  am) 

BIUJNQ  OOOE  646»-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[1099-11-001;  FERC  Form  Na  11) 

Information  Collection  Submitted  for 
Review  and  Request  for  Comments 

March  30. 1999. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTION:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 


summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Any  interested  person  may  file 
comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission 
received  no  comments  in  response  to  an 
earlier  Federal  Register  notice  of 
November  30. 1998  (63  FR  65768)  and 
has  made  this  notation  in  its  submission 
to  OMB. 

DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification. 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission,  Desk  Officer.  726  Jackson 
Place,  NW,  Washington.  DC  20503.  A 
copy  of  the  comments  should  also  be 
sent  to  Federal  Energy  Regulatory 
Commission.  Office  of  the  Chief 
Information  Officer,  Attention:  Mr. 
Michael  Miller,  888  First  Street,  NE, 
Washington.  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415.  by  fax  at 
(202)  208-2425.  and  by  E-mail  at 
mike.miller^ferc.fed.us. 
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SUPPLEMENTARY  INFORMATION: 

Description 

The  energy  information  collection 
submitted  to  0M6  for  review  contains: 

1.  Collection  of  Information:  FERC 
Form  11  "Natural  Gas  Pipeline 
Company  Quarterly  Statement  of 
Monthly  Data." 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  0MB  No.  1902-0032. 
The  Commission  is  now  requesting  that 
0MB  approve  a  three-year  extension  of 
the  current  expiration  date,  with  no 
changes  to  the  existing  collection.  There 
is  an  increase  in  the  reporting  burden 
due  to  an  increase  in  the  number  of 
entities  that  submit  this  quarterly  report. 
This  is  a  mandatory  information 
collection  requirement. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
provisions  of  the  Natural  Gas  Act 
^NGA),  15  U.S.C.  717-717W  and  the 
Natural  Gas  Policy  Act  of  1978  (NGPA), 
15  U.S.C.  3301-3432.  Both  the  NGA  and 
NGPA  authorize  the  Commission  to 
prescribe  rules  and  regulations  requiring 
natural  gas  pipeline  companies  whose 
gas  was  either  transported  or  stored  for 

a  fee  and  exceeds  50  million 
Dekatherms  in  each  of  the  three 
previous  calendar  years  to  submit  FERC 
Form  No.  11.  The  form  provides 
monthly  data  on  a  quarterly  basis  on 
certain  revenue  and  expenditure  items 
of  major  pipelines,  and  also  provides 
some  volume  data  on  their  operations. 
Additionally,  the  monthly  data 
collected  on  the  FERC  Form  No.  11 
allows  for  analysis  of  seasonal  variation 
in  throughput. 

5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  on  average,  55  companies 
subject  to  the  Commission's 
jurisdiction. 

6.  Estimated  Burden:  660  total  burden 
hours,  55  respondents,  4  responses 
annually,  3  hours  per  response 
(average). 

7.  Estimated  Cost  Burden  to 
Respondents:  660  hours  +  2,080  hours 
per  year  x  $109,889  per  year  =  $34,869, 
average  cost  per  respondent  =  $634. 

Statutory  Authority:  Sections  10(a),  16, 
and  21(b)  of  the  Natural  Gas  Act  (NGA),  15 
U.S.C  71 7-71 7w,  and  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  15  U.S.C.  3301-3432. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-8263  Filed  4-2-99;  8:45  am] 

BILUNQ  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP99-223-001] 

Columbia  Gas  Transmission;  Notice  of 
Compliance  Filing 

March  30, 1999. 

Take  notice  that  on  March  25, 1999, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  made  its  filing  in 
compliance  with  the  Commission's 
March  10, 1999  letter  order.  In  that 
order,  the  Commission  conditionally 
accepted  two  of  Columbia's  filed  tariff 
sheets  (Sheet  Nos.  518  and  538),  subject 
to  Columbia  explaining  how  its 
proposed  rate  discount  provision  added 
to  its  pro  forma  service  agreements 
would  apply  to  its  SIT  Rate  Schedule 
and  PAL  Rate  Schedule  services. 

Columbia  states  that  copies  of  its 
compliance  filing  have  been  mailed  to 
parties  on  the  official  service  list  to  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 
[FR  Doc.  99-6268  Filed  4-2-99;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR99-4-001] 

Consumers  Energy  Company;  Notice 
of  Amended  Petition  for  Rate  Approval 

March  30. 1999. 

Take  notice  that  on  March  26, 1999, 
Consumers  Energy  Company  (CECo) 
filed  pursuant  to  section  284.123(b)(2) 
of  the  Commission's  regulations,  an 
amended  petition  for  rate  approval 
requesting  that  the  Commission  approve 


as  fair  and  equitable  a  maximum  rate  of 
$0.1061  per  Dth,  plus  2.26  percent  for 
fuel  used  and  lost  and  xmaccounted  for 
gas,  for  interruptible  transportation 
service  performed  under  section 
311(a)(2)  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA).  This  amendment 
represents  a  prospective  decrease  fi-om 
the  rate  of  $0.1072  per  Dth,  plus  fiiel 
retainage  of  2.4%,  CECo  requested  in 
this  docket  on  November  23, 1998. 

CECo,  formerly  Consumers  Power 
Company,  is  a  Hinshaw  pipeline 
organized  under  the  laws  of  the  State  of 
Michigan  and  subject  to  the  jurisdiction 
of  the  Michigan  Public  Service 
Commission. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.  Washington.  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  with 
the  Secretary  of  the  Commission  on  or 
before  April  5, 1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance). 
Linwfood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-8265  Filed  4-2-99;  8:45  am] 

BILUNQ  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP«7-12»-011] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

March  30, 1999. 

Take  notice  that  on  March  26, 1999, 
Iroquois  Gas  Transmission  System.  L.P. 
(Iroquois)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff.  First  Revised 
Voliune  No.  1.  the  following  revised 
tariff  sheets.  The  proposed  effective 
dates  of  these  revised  tariff  sheets  are  as 
noted. 

Elective  August  31, 1998; 
Second  Substitute  Nineteenth  Revised  Sheet 
No.  4 
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Second  Substitute  Eighth  Revised  Sheet  No. 

5 
ESective  November  1, 1998: 
Second  Substitute  Twentieth  Revised  Sheet 

No.  4 
Substitute  Twenty-first  Revised  Sheet  No.  4 
Substitute  Twenty-second  Revised  Sheet  No. 

4 
Effective  January  1, 1999: 
Substitute  Twenty-third  Revised  Sheet  No.  4 

Iroquois  asserts  that  the  filing  is  in 
compliance  with  the  Commission's 
order  issued  in  the  captioned 
proceeding  on  March  11, 1999.  Iroquois 
states  that  the  instant  filing  would 
permit  it  to  (1)  restate  its  rates  and  (2) 
surcharge  customers,  both  to  implement 
the  Commission's  grant  of  rehearing  in 
the  March  11  Order  on  the  issue  of  the 
appropriate  capital  structure  to  use  in 
establishing  Iroquois'  rates. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426.  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
fil«i  as  provided  in  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

(FR  Doc.  99-8266  Filed  4-2-99;  8:45  am] 
BHJJNO  CODE  •717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

March  30, 1999. 

Take  notice  that  the  follovtring 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Major  License. 

b.  Project  No.:  2161-006. 

c.  Date  Filed:  June  26, 1998. 


d.  Applicant:  Rhinelander  Paper 
Company. 

e.  Name  of  Project:  Rhinelander 
Hydroelectric  Project. 

f.  Location:  On  the  Wisconsin  River  in 
the  townships  of  Tomahawk,  Newbold, 
Pine  Lake,  and  Pelican  and  in  the 
county  of  Oneida.  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Bruce 
Olson.  Utility  Superintendent. 
Rhinelander  Paper  Company.  515  West 
Davenport  Street,  Rhinelander.  WI 
54501.  (715)  369-4244. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Michael  Spencer,  E-mail  address 
michael.spencer®ferc.fed.us.  or 
telephone  202-219-2846. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  docimients  (original  and  eight 
copies]  should  be  filed  with:  David  P. 
Boergers.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE. 
Washii^on.  D.C.  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  dociunents  vnth  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  Ust  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  afibct  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  that  docimient  on 
that  resource  agency. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  a  main  dam  comprised  of 
370  feet  of  earth  embankments,  in  two 
sections  to  the  left  and  right  of  a 
spillway  section  containing  two  10.7- 
foot-vtride  steel  roller  gates;  (2)  a  965- 
foot-long  power  canal,  with  a  single  36- 
foot-v»ride  Taintor  gate  spillway 
structure  located  downstream  of  a  14- 
gate  canal  inlet  structure,  located 
adjacent  to  the  right  embankment  of  the 
dam;  (3)  a  8.5-mile-long.  3.576-acre 
impoundment  with  a  normal  water 
surEace  elevation  of  1.555.45  feet  above 
mean  sea  level  (msl).  and  a  normal 
storage  capacity  of  21.500  acre-feet;  (4) 
a  powerhouse  located  at  the 
downstream  end  of  the  power  canal, 
containing  three,  horizontal  Francis 
turbine  units  for  a  total  installed 
capacity  of  2,120  kilowatts  (kW)  and  an 
average  annual  energy  production  of 
10.692  gigawatt-hours  (GWh);  (5) 
switchgear  connections  with  the 


adjacent  paper  mill;  and  (6)  appurtenant 
facilities. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  and  Maintenance  Branch,  located 
at  888  First  Street.  N.E..  Room  2A-1, 
Washington,  DC  20426.  this  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Linwrnid  A.  Watton,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-8271  Filed  4-2-99;  8:45  am] 
nUMO  OOOE  1717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9»-272-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Application  to 
Atiandon 

March  30, 1999. 

Take  notice  that  on  March  26. 1999, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  2800  Post  Oalf^ 
Blvd.,  Houston,  Texas  77056,  filed 
under  Section  7(b)  of  the  Natural  Gas 
Act,  for  authority  to  abandon,  a  firm 
sales  service  provided  to  Philadelphia 
Gas  Works  (PGW)  under  Transco's  Rate 
Schedule  FS.  This  information  is  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  The  apphcation 
may  also  be  viewed  on  the  web  at 
www.ferc.fed.us.  Call  (202)  208-2222 
for  assistance. 

Transco  states  that  it  entered  into  firm 
sales  agreements  with  PGW  on  August 
1, 1991,  under  which  Transco  sells  gas 
to  PGW  under  Rate  Schedule  FS.  with 
a  Daily  Sales  Entitlement  of  14,493  Mcf 
per  day.  Under  the  agreement  Transco 
delivers  gas  PGW  at  various  upstream 
points  of  delivery.  Transco  seeks 
authorization  to  abandon  the  FS 
Agreement,  effective  March  31,  2000. 
pursuant  to  PGW's  request  to  terminate 
the  Agreement. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April 
20, 1999,  file  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
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and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  fiirther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rides  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  of  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearings  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised;  it  will  be 
imnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc  99-8262  Filed  4-2-99;  8:45  am) 
BN.UNQ  CODE  6717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC99-64-000,  et  al.] 

Power  City  Partners,  LP.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

March  29, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Power  City  Partners,  L.P. 

(Docket  No.  EC99-54-O001 

Take  notice  that  on  March  23, 1999, 
Power  City  Partners,  L.P.  (Power  City) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  authorization  to  transfer 
faciUties  under  Section  203  of  the 
Federal  Power  Act,  in  connection  with 
a  sale-leaseback  of  facilities  associated 


with  Power  City's  generating  facility  in 
Massena,  New  York. 

Comment  date:  April  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Citizens  Power  LLC  and  CL  Power 
Sales  Ten,  L.L.C 

[Docket  No.  EC99-56-0001 

Take  notice  that  on  March  23, 1999, 
Qtizens  Power  LLC  and  CL  Power  Sales 
Ten,  L.L.C.  filed  an  application  for  an 
order  authorizing  the  proposed  sale  of 
Qtizens  Power  LLC's  25%  equity 
interest  in  CL  Power  Sales  Ten,  L.L.C. 
to  W.  John  Fair. 

Comment  date:  April  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Pacific  Gas  and  Electric  Company 

[Docket  No.  EL98-46-002) 

Take  notice  that  on  March  22, 1999, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  form  of 
Interconnection  Agreement  Between 
Pacific  Gas  and  Electric  Company  and 
Laguna  Irrigation  District  (Agreement), 
replacing  in  its  entirety  the  form 
submitted  to  the  Commission  on 
December  1, 1998.  This  amended  form 
of  the  Agreement  revises  some  minor 
typographical  errors  in  the  draft  form 
previously  submitted.  PG&E's  December 
1, 1998  filing  was  made  pursuant  to  a 
"Proposed  Order  Directing 
Interconnection  and  Establishing 
Further  Procedures,"  issued  in  this  case 
on  September  16, 1998  (Proposed 
Order). 

Copies  of  PG&E's  filing  have  been 
served  upon  Lagima  and  all  other 
parties  to  this  proceeding. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Flathead  Electric  Cooperative,  Inc. 

[Docket  No.  EL99-48-OO01 

Take  notice  that  on  March  22, 1999, 
Flathead  Electric  Cooperative,  Inc. 
tendered  for  filing  a  request  for  a 
disclaimer  of  jurisdiction  that  it  is  not 
a  public  utihty  imder  the  Federal  Power 
Act  and  a  waiver  of  the  reciprocity 
requirement,  or  in  the  alternative,  a 
waiver  of  the  requirements  of  Order 
Nos.  888  and  889  and  certain 
regulations. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Advantage  Energy,  Inc. 

[Docket  No.  ER97-2758-0051 

Take  notice  that  on  March  24, 1999, 
the  above-mentioned  power  marketer 
filed  a  quarterly  report  with  the 


Commission  in  the  above-mentioned 
proceeding  for  information  only.  This 
filing  is  available  for  public  inspection 
and  copying  in  the  Public  Reference 
Room  or  on  the  internet  at 
www.ferc.fed.us/  online/rims.htm  for 
viewing  and  downloading  (call  202- 
208-2222  for  assistance). 

6.  Avista  Corporation 

[Docket  No.  ER99-55-0001 

Take  notice  that  on  March  24, 1999, 
Avista  Corporation  (Avista  Corp.), 
refiled  the  Revised  Ancillary  Services 
Market  Study,  and  explanatory  letter, 
filed  on  March  15, 1999,  in  this  docket, 
to  reflect  both  public  and  confidential 
versions  of  the  material. 

Comment  date:  April  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Western  Resources,  Inc. 

[Docket  No.  ER99-1399-000J 

Take  notice  that  on  March  24, 1999, 
Western  Resources,  Inc.,  (Western 
Resources),  tendered  for  filing  an 
imbundling  of  the  demand  and  energy 
charges  under  the  electric 
interconnection  agreement  with  the  Qty 
of  McPherson,  Kansas,  Board  of  Public 
Utilities. 

Western  Resources  requests  waiver  of 
the  Commission's  notice  requirements 
to  the  extent  necessary  to  permit  the 
effective  date  of  February  6, 1997. 

Copies  of  the  filing  were  served  upon 
McPherson  and  the  Kansas  Corporation 
Commission. 

Comment  date:  April  13. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Tenaska  Frontier  Partners,  Ltd. 

(Docket  No.  ER99-2 2 19-000] 

Take  notice  that  on  March  22, 1999, 
the  above-referenced  public  utility  filed 
their  quarterly  transaction  report  for  the 
quarter  ending  December  31, 1998. 

Comment  date.- April  12, 1999,  in 
accordance  vsrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northeast  Utilities  Service 

(Docket  No.  ER99-2236-000] 

Take  notice  that  on  March  24, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  with  Bangor  Hydro-Electric 
Company  (BHE)  under  the  NU  System 
Companies'  System  Power  Sales/ 
Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  BHE. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  February 
25. 1999. 
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Comment  date:  April  13. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  England  Power  Company 

[Docket  No.  ER9»-2237-O00] 

Take  notice  that  on  March  24, 1999, 
New  England  Power  Company  (NEP), 
tendered  for  filing  Service  Agreements 
with  Sithe  Power  Marketing,  Inc.,  for 
service  under  NEP's  FERC  Electric 
Tarifk,  Original  Volumes  Nos.  6, 10, 
and  11. 

Comment  date:  April  13. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Florida  Power  &  Light  Company 

{Docket  No.  ER99-2238-000I 

Take  notice  that  on  March  24. 1999. 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  proposed  service 
agreements  with  Avista  Energy.  Inc..  for 
Short-Term  Firm  and  Non-Firm 
transmission  service  imder  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  March  16. 1999. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  April  13. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Cambridge  Electric  Light  Company; 
Commonwealth  Elefrtric  Gnnpany 

[Docket  No.  ER99-2239-O00I 

Take  notice  that  on  March  24. 1999, 
Cambridge  Electric  Light  Company  and 
Commonwealth  Electric  Company 
provided  notice  to  the  Commission  that 
their  open  access  transmission  tariffs 
shall  be  considered  modified  by 
adopting  the  North  American  Electric 
ReUability  Council  Transmission 
Loading  ReUef  Alternative  Transmission 
Tariff  Amendment. 

Comment  date:  April  13. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Florida  Kejrs  Electric  Cooperative 
Association,  Inc. 

[Docket  No.  ER99-2  240-000) 

Take  notice  that  on  March  24. 1999, 
Florida  Keys  Electric  Cooperative 
Association,  Inc..  tendered  for  filing  a 
revised  rate  for  non-firm  transmission 
service  provided  to  the  Qty  Electric 
System,  Key  West,  Florida  in 
accordance  with  the  terms  and 
conditions  of  the  Long-Term  Joint 
Investment  Transmission  Agreement 
between  the  Parties. 

A  copy  of  this  filing  has  been  served 
on  CES  and  the  Florida  PubUc  Service 
Commissioner. 


FKEC  respectfully  requests  an 
effective  date  for  the  revised  non-firm 
transmission  rate  of  April  1, 1999. 

Comment  date:  Apru  13, 1999,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

14.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99-2241-000I 

Take  notice  that  on  March  24, 1999, 
the  California  Independent  System 
Operator  Corporation  (ISO),  tendered  for 
filing  a  Scheduling  Coordinator 
Agreement  (SCA)  between  the  ISO  and 
the  Department  of  Water  and  Power  of 
the  City  of  Los  Angeles  for  acceptance 
by  the  Commission. 

The  ISO  is  requesting  a  waiver  of  the 
60-day  prior  notice  requirement  to  allow 
the  SCA  to  be  made  effective  as  of 
March  22. 1999. 

The  ISO  states  that  this  filing  has  been 
served  on  the  Department  of  Water  and 
Power  of  the  City  of  Los  Angeles  and  the 
CaUfomia  Public  Utilities  Commission. 

Comment  date:  April  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  West  Texas  Utilities  Cnnpany 

[Docket  No.  ER99-2242-000] 

Take  notice  that  on  March  24, 1999, 
West  Texas  Utilities  Company  (WTU), 
tendered  for  filing  a  Letter  Agreement 
between  WTU  and  the  Qty  of  Coleman, 
Texas  (Coleman).  Under  the  agreement, 
WTU  will  make  additional  energy 
available  to  Coleman  during  the  on-peak 
hours  of  the  simuner  months  of  1999, 
pursuant  to  a  Supplemental  Sales 
Agreement  between  WTU  and  Coleman, 
previously  filed  with  the  Commission. 

WTU  requests  an  effective  date  of 
June  1. 1999. 

WTU  states  that  copies  of  this  filing 
have  been  served  on  Coleman  and  the 
PubUc  Utility  Commission  of  Texas. 

Comment  date:  April  13. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Delmarva  Power  &  Light  Company 

(Docket  No.  ER99-2243-000] 

Take  notice  that  on  March  24, 1999, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  an 
executed  imibrella  service  agreement 
with  PP&L  EnergyPlus  Co.,  under 
Delmarva's  market  rate  sales  tariff. 

Comment  date:  April  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Niagara  Mohaivk  Power 
Corporation 

[Docket  No.  ER99-2244-000] 

Take  notice  that  on  March  24, 1999. 
Niagara  Mohawk  Power  Corporation 


(Niagara  Mohawk),  tendered  for  filing 
an  amendment  to  Niagara  Mohawk's 
open  access  transmission  tariff.  The 
amendment  consists  of  a  new 
Attachment  J — Form  of  Service 
Agreement  For  Retail  Transmission 
Service. 

Niagara  Mohawk  requests  an  effective 
date  of  April  2, 1999.  for  the 
amendment. 

Comment  date:  April  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Central  Illinois  Light  Company 

(Docket  No.  ER99-2245-000) 

Take  notice  that  on  March  24, 1999, 
Central  UUnois  Light  Company  (CILCO). 
300  Liberty  Street,  Peoria,  Illinois 
61202,  tendered  for  filing  with  the 
Commission  an  Index  of  Customers 
under  its  Coordination  Sales  Tariff  and 
one  service  agreement  with  one  new 
customer,  DiikeSolutions,  Inc.  One 
customer  has  asked  CILCO  to  terminate 
their  service  agreement,  K  N  Energy, 
Inc. 

QLCO  requested  an  effective  date  of 
March  22, 1999. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  April  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Central  Illinois  Light  Company 

[Docket  No.  ER99-2  246-000] 

Take  notice  that  on  March  24, 1999. 
Central  Illinois  Light  Company  (QLCO). 
300  Liberty  Street.  Peoria,  Illinois 
61202,  tendered  for  filing  with  the 
Commission  an  Index  of  Customers 
under  its  Market  Rate  Power  Sales  Tariff 
and  one  service  agreement  with  one 
new  customer,  Dui^eSolutions,  Inc. 

CILCO  requested  an  effective  date  of 
March  22, 1999. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  April  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Avista  Corporation 

[Docket  No.  ER99-2247-000] 

Take  notice  that  on  March  24, 1999, 
Avista  Corporation,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  Siection 
35.13,  a  Certificate  of  Concurrence  in 
Puget  Sound  Energy,  Inc.'s  filing 
regarding  the  1998-99  Operating 
Procedures  under  the  Pacific  Northwest 
Coordination  Agreement  Docket  No. 
ER99-2026-000,  previously  noticed  on 
March  5, 1999. 
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Comment  date:  April  13,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Northern  States  Power  Company 
(Minnesota);  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  ER99-2248-0001 

Take  notice  that  on  March  24, 1999, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
tendered  for  filing  a  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  NSP  and  Madison  Gas  & 
Electric  Company. 

NSP  requests  that  the  Commission 
accept  both  the  agreements  effective 
July  1, 1999,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  April  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Central  Power  and  Light  Company; 
West  Texas  Utilities  Company;  Public 
Service  Company  of  Oklahoma; 
Southwestern  Electric  Power  Co. 

[Docket  No.  ER99-2249-0001 

Take  notice  that  on  March  24, 1999, 
Central  Power  and  Light  Company,  West 
Texas  Utilities  Company,  Public  Service 
Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company 
(collectively,  the  CSW  Operating 
Companies)  tendered  for  filing  service 
agreements  under  which  the  CSW 
Operating  Companies  will  provide 
transmission  and  ancillary  services  to 
Cargill-Alliant,  LLC  (Cargill)  in 
accordance  with  the  CSW  Operating 
Companies'  open  access  transmission 
service  tariff. 

The  CSW  Operating  Companies  state 
that  a  copy  of  the  filing  has  been  served 
on  Cargill. 

Comment  date:  April  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  ER99-2 2 50-000) 

Take  notice  that  on  March  24, 1999, 
Alliant  Energy  Corporate  Services,  Inc., 
tendered  for  filing  an  executed  Form  of 
Service  Agreement  for  Long-Term  Firm 
Point-to-Point  Transmission  Service. 
The  transmission  customer  is  Wisconsin 
Power  and  Light  Company  an  Alliant 
Energy  subsidiary. 

Alliant  Energy  Corporate  Services, 
Inc.,  requests  an  effective  date  of 
January  1, 1999,  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 


A  copy  of  this  filing  has  been  served 
upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Conunission  of 
Wisconsin. 

Comment  date:  April  13, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Consolidated  Edison  Company  of 
New  York,  Inc.;  Orange  and  Rockland 
Utilities,  Inc.;  Consolidated  Edison 
Company  of  New  York,  Inc.  and  Orange 
and  Rockland  Utilities,  Inc. 

[Docket  No.  ER99-2251-000,  ER99-2252- 
000,  EC9a-62-000] 

Take  notice  that  on  March  22, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  and  Orange  and  Rockland 
Utilities,  Inc.  tendered  for  filing 
proposed  amendments  to  their  existing 
market-based  rate  tariffs  to  enable  them 
to  sell  power  at  cost-based  rates  in  the 
wholesale  market  and  to  comply  with 
mitigation  measures  approved  by  the 
Commission  in  Docket  No.  EC98-62- 
000. 

Comment  date:  April  12, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergera, 
Secretary. 

[FR  Doc.  99-8261  Filed  4-2-99;  8:45  am) 
BILUNG  COOe  CTIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Scoping  Meetings  and  Site 
Visit  and  Soliciting  Scoping  Comments 

March  30, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 

TjponcA 

b.  Project  No. :  2192-008. 

c.  Date  Filed :]une  26, 1998. 

d.  Applicant:  Consolidated  Water 
Power  Company. 

e.  Name  of  Project:  Biron 
Hydroelectric  Project. 

f.  Location:  On  the  Wisconsin  River, 
at  river  mile  219,  in  the  townships  of 
Biron,  Wisconsin  Rapids,  Stevens  Point, 
Plover,  and  Whiting,  in  Wood  and 
Portage  Coujities,  Wisconsin.  There  is 
one  parcel  of  federal  lands,  partially 
occupied  by  Biron  Dam,  located  within 
the  project  boundary. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Mark 
Anderson,  Consolidated  Water  Power 
Company,  P.O.  Box  8050,  Wisconsin 
Rapids,  WI  54495-8050,  (715)  422- 
3927. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Michael  Spencer,  E-mail  address, 
michael.spencer@ferc.fed.us,  or 
telephone  (202)  219-2846. 

j.  Deadline  for  filing  scoping 
comments:  May  13, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  docimients  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  a  34-foot-high  dam 
consisting  of  3,572.3  feet  of  concrete 
gravity  wall  in  five  sections,  three 
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spillway  sections  containing  22  Taintor 
gates,  and  15,900  feet  of  earthen  dikes; 
(2)  a  2,078-acre  reservoir  at  water 
surface  elevation  of  1,035.3  feet  msl, 
and  a  storage  capacity  of  19,500  acre- 
feet;  (3)  a  powerhouse,  integral  with  the 
dam,  containing  two  1,450-kW  turbine 
generators,  and  an  adjacent  industrial 
(grinder)  building  containing  seven 
turbine  generators,  vtrith  a  total  project 
installed  capacity  of  6,710  kW  and  an 
average  annual  generation  of  38.6  GWh; 
(5)  generator  leads;  and  (6)  appurtenant 
electrical  facilities  necessary  to 
interconnect  with  the  transmission 
system. 

m.  Locatoins  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  shown  in 
itemh. 

n.  Scoping  Process:  The  Commission 
intends  to  prepare  a  multiple  project 
Environmental  Assessment  (EA)  for  the 
proposed  relicensing  of  the  Biron 
Project,  Stevens  Point  Project  (FERC  No. 
2110),  and  Rhinelander  Project  (FERC 
No.  2161),  in  accordance  with  the 
National  Environmental  PoUcy  Act.  The 
EA  will  consider  both  site-specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
actions. 

Scoping  Meetings 

The  Commission  will  hold  joint 
scoping  meetings  for  the  Biron  and 
Stevens  Point  Projects,  one  in  the 
daytime  and  one  in  the  evening,  to  help 
us  identify  the  scope  of  issues  to  be 
addressed  in  the  EA. 

The  daytime  scoping  meeting  will 
focus  on  resource  agency  concerns, 
while  the  evening  scoping  meeting  is 
primarily  for  public  input.  All 
interest€Mi  incUviduals,  organizations, 
and  agencies  are  invited  to  attend  one 
or  both  of  the  meetings,  and  to  assist  the 
staff  in  identifying  the  scope  of  the 
environmental  issues  that  should  be 
analyzed  in  the  EA.  The  times  and 
locations  of  these  meetings  are  as 
follows: 

Daytime  Meeting 

Wednesday,  April  14, 1999, 1  p.m.. 
Board  Room,  Plover  Municipal 
Building,  2400  Post  Road,  Business 
Highway  51,  Plover,  Wisconsin. 


Evening  Meeting 

Wednesday,  April  14, 1999,  7  p.m., 
Stevens  Point  Holiday  Inn,  1501 
Northpoint  Drive,  Stevens  Point, 
Wisconsin. 

To  help  focus  discussions,  we  vnll 
distribute  a  Scoping  Document  (SDl) 
outlining  the  subject  areas  to  be 
addressed  in  the  EA  to  parties  on  the 
Commission's  mailing  list.  Copies  of  the 
SDl  also  will  be  available  at  the  scoping 
meetings. 

Site  Visit 

The  applicant  and  Commission  staff 
will  conduct  a  project  site  visit  on 
Tuesday,  April  13, 1999.  We  will  meet 
at  the  Power  Service  Building  of 
Consolidated  Papers,  610  Hi^  Street. 
Wisconsin  Rapids,  Wisconsin,  at  2  p.m. 
If  you  would  like  to  attend,  please  call 
Mark  Anderson,  ConsoUdated  Water 
Power  Company,  at  (715)  422-3927,  no 
later  than  April  9, 1999. 

Objectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  fmva  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EA,  including  viewpoints  in  opposition 
to,  or  in  support  of,  the  staff's 
preliminary  views;  (4)  determine  the 
resource  issues  to  be  addressed  in  the 
EA;  and  (5)  identify  those  issues  that 
require  a  detailed  analysis,  as  well  as 
those  issues  that  do  not  require  a 
detailed  analysis. 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission's 
proceeding  on  the  project.  Individuals 
presenting  statements  at  the  meetings 
will  be  asked  to  sign  in  before  the 
meeting  starts  and  to  identify 
themselves  clearly  for  the  record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 

(PR  Doc.  99-6264  Filed  4-2-99;  8:45  amj 
BH.LINQ  CODE  a717-01-« 


DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  For 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

March  31, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Type  of  Application:  Major  License. 

b.  Project  No.:  2110-003. 

c.  Date  Filed:  June  26, 1998. 

d.  Applicant:  Consolidated  Water 
Power  Company. 

e.  Name  of  Project:  Stevens  Point 
Hydroelectric  Project. 

f.  Location:  On  the  Wisconsin  River  in 
the  town  of  Stevens  Point,  and  in  the 
county  of  Portage,  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-825(r) 

h.  Applicant  Contact:  Mr.  Kenneth  K. 
Knapp,  Vice  President,  Consolidated 
Water  Power  Company,  P.O.  Box  8050. 
Wisconsin  Rapids,  WI  54495-8050, 
715-422-3073. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Michael  Spencer,  E-mail  address 
michael.spencer@ferc.fed.us,  or 
telephone  202-21&-2846. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  docvunent  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  that  document  on 
that  resource  agency. 

k.  Stbtus  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Uie  project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  a  main  dam  comprised  of 
1,889  feet  of  concrete  gravity  walls  in 
four  sections,  a  spillway  section 
containing  15  Taintor  gates,  and  a  total 
of  4,090  feet  of  earth  dikes,  on  both  the 
east  and  west  banks  of  the  river;  (2)  an 
auxiliary  uncontrolled  overflow 
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spillway  (Rocky  Rim)  and  associated 
5,000  feet  of  earth  dikes,  located  about 
1.25  miles  upstream  of  the  main  dam; 
(3)  a  12-mile-loag.  3,915-acie 
impoundment  with  a  normal  water 
sxirface  elevation  of  1,087.0  feet  above 
mdan  sea  level  (msl),  and  a  maximum 
storage  capacity  of  27,000  acre-feet;  (4) 
a  powerhouse  integral  with  the  dam 
containing  six  vertical  Francis  turbine 
units  fur  a  total  installed  capacity  of 
3,840  kilowatts  (kW)  and  an  annual 
energy  generation  of  28.4  gigawatt-hours 
(GWh);  (5)  switchgear  consisting  of  a 
single  power  transformer  for  the  six 
units;  and  (6)  appurtenant  facilities, 
m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  and  Maintenance  Branch,  located 
at  888  First  Street,  NE.  Room  2A-1, 
Washington,  DC  20426.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  9»-8269  Filed  4-2-99;  8:45  am) 
MLUNQ  CODE  •n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Scoping  Meetings  and  Site 
Visit  and  Soliciting  Scoping  Comments 

March  31, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2110-003. 

c.  Date  Filed:  June  26, 1998. 

d.  Applicant:  Consolidated  Water 
Power  Company. 

e.  Name  of  Project:  Stevens  Point 
Hydroelectric  Project. 

f.  Location:  On  the  Wisconsin  River, 
at  river  mile  236,  in  the  town  of  ^tevens 
Point,  Portage  Coimty,  Wisconsin.  There 
are  three  parcels  of  federal  lands, 
partially  inundated  islands  totaling 
about  15.6  acres,  within  the  project 
boundary. 

g.  Fj7ed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact: 

Mr.  Mark  Anderson,  Consolidated 
Water  Power  Company,  P.O.  Box 
8050,  Wisconsin  Rapids,  WI  54495- 


8050,  (715)  422-3927. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Michael  Spencer,  E-mail  address, 
michael.spencer@ferc.fed.us,  or 
telephone  (202)  219-2846. 

j.  Deadline  for  filing  scoping 
comments:  May  13, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  dociunent  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibiUties  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  tne  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  a  28-foot-high  main  dam 
comprised  of  1,889  feet  of  concrete 
gravity  walls  in  four  sections,  a  spillway 
section  containing  15  Taintor  gates,  and 
a  total  of  4.090  feet  of  earth  dikes,  on 
both  the  east  and  west  banks  of  the 
river;  (2)  an  auxiliary  2,000-foot-long 
concrete  imcontroUed  overflow  spillway 
(Rocky  Run)  and  associated  5,000  feet  of 
earth  dikes,  located  about  1.25  miles 
upstream  of  the  main  dam;  (3)  a  12- 
mile-long,  3,915-acre  impoundment  at 
the  normal  maximum  water  surface 
elevation  of  1,087.4  feet  msl,  and  a 
maximiun  storage  capacity  of  27,000 
acre-feet;  (4)  a  powerhouse  integral  with 
the  dam  containing  six  vertical  Francis 
turbine  units  for  a  total  installed 
capacity  of  3,840  kW  and  an  annual 
energy  generation  of  28.4  GWh;  (5) 
switchgear  consisting  of  a  single  power 
transformer  for  the  six  imits;  and  (6) 
appurtenant  facilities. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h. 

n.  Scoping  Process:  The  Commission 
intends  to  prepare  a  multiple  project 


Environmental  Assessment  (EA)  £ar  the 
proposed  relicensing  of  the  Stevens 
Point  Project.  Biion  Project  (FERC  Na 
2192).  and  Rhinelander  Project  (FERC 
No.  2161),  in  accordance  with  the 
National  Environmental  Policy  Act.  The 
EA  will  consider  both  site-specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
actions. 

Scoping  Meetings 

The  Commission  will  hold  joint 
scoping  meetings  for  the  Stevens  Point 
and  Biron  Projects,  one  in  the  daytime 
and  one  in  the  evening,  to  help  us 
identify  the  scope  of  issues  to  be 
addressed  in  the  EA. 

The  daytime  scoping  meeting  will 
focus  on  resource  agency  concerns, 
while  the  evening  scoping  meeting  is 
primarily  for  public  input.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  one 
or  both  of  the  meetings,  and  to  assist  the 
staff  in  identifying  the  scope  of  the 
environmental  issues  that  should  be 
analyzed  in  the  EA.  The  times  and 
locations  of  these  meetings  are  as 
follows: 

Daytime  Meeting 

Wednesday,  April  14, 1999, 1  p.m.. 
Board  Room,  Plover  Municipal 
Building,  2400  Post  Road,  Business 
Highway  51,  Plover,  Wisconsin. 

Evening  Meeting 

Wednesday,  April  14, 1999,  7  p.m., 
Stevens  Point  Holiday  Iim,  1501 
Northpoint  Drive,  Stevens  Point. 
Wisconsin. 

To  help  focus  discussions,  we  will 
distribute  a  Scoping  Docvmient  (SDl) 
outlining  the  subject  areas  to  be 
addressed  in  the  EA  to  parties  on  the 
Commission's  mailing  list.  Copies  of  the 
SDl  also  will  be  available  at  the  scoping 
meetings. 

Site  Visit 

The  applicant  and  Commission  staff 
vrill  conduct  a  project  site  visit  on 
Wednesday,  April  14, 1999.  We  will 
meet  at  the  parking  lot  near  the  boat 
laimch  in  Bukolt  Park,  off  Bukolt 
Avenue,  Stevens  Point,  at  9  a.m.  If  you 
would  Uke  to  attend,  please  call  Mark 
Anderson,  Consolidated  Water  Power 
Company,  at  (715)  422-3927,  no  later 
than  April  9, 1999. 

Objectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  Summarize  &e  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  bom  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
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resoiirces  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EA,  including  viewpoints  in  opposition 
to,  or  in  support  of,  the  staff's 
preliminary  views;  (4)  determine  the 
resource  issues  to  be  addressed  in  the 
EA;  and  (5)  identify  those  issues  that 
require  a  detailed  analysis,  as  well  as 
those  issues  that  do  not  require  a 
detailed  analysis. 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission's 
proceeding  on  the  project,  hidividuals 
presenting  statements  at  the  meetings 
Mrill  be  asked  to  sign  in  before  the 
meeting  starts  and  to  identify 
themselves  clearly  for  the  record. 

Individuals,  organizations  and 
agencies  with  environmental  expertise 
and  concerns  are  encoiuaged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  eA. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-8270  Filed  4-2-99;  8:45  am] 
BHJJNO  CODE  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 


[Doctot  No.  RP9e-2(»-000] 

Norttiem  Natural  Gaa  Company;  Notice 
of  informal  Settlement  Conference 

March  30. 1999. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  commencing  at  10:00 
a.m.  on  Tuesday,  April  6, 1999,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  for  the  purpose 
of  drafting  a  settlement  document  in  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c],  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  piu^uant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Sandra  J.  Delude  at  (202)  208- 
0583,  Bob  Keegan  at  (202)  208-0158,  or 
Edith  A.  Gihnore  at  (202)  208-2158. 
Linwood  A.  Watstrn,  Jr., 
Acting  Secretary. 

(FR  Doc  99-8267  Filed  4-2-99;  8:45  am] 
MUMQ  CODE  triT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

Notice  of  Scoping  Meeting  and  Site 
Visit,  ND  Soliciting  Scoping  Comments 

March  30. 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License 

b.  Project  No.:  2161-006 

c.  Date  Filed:  June  26, 1998 

d.  Applicant:  Rhinelander  Paper 
Company 

e.  Name  of  Project:  Rhinelander 
Hydroelectric  Project 

f.  Location:  On  the  Wisconsin  River, 
at  river  mile  357,  in  the  townships  of 
Tomahawk,  Newbold.  Pine  Lake,  and 
Pelican.  Oneida  County,  Wisconsin. 
There  are  no  federal  lands  located 
within  the  project  area. 

g.  Fi7ed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contacts: 

Mr.  Bruce  Olson,  Utility 
Superintendent,  Rhinelander  Paper 
Company,  515  West  Davenport 
Street,  Rhinelander,  Wisconsin 
54501,  (715)  369-4244. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Michael  Spencer,  E-mail  address, 
michael.spencer@ferc.fed.us,  or 
telephone  (202)  219-2846. 

j.  Deadline  for  filing  scoping 
comments:  May  15, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Conunission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  dociunent  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  conmients 
or  doamients  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
the  resource  agency. 

k.  Status  of  environmental  analysis: 
This  apphcation  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  a  main  dam  comprised  ot 
370  feet  of  earth  embankments,  in  two 
sections  to  the  left  and  right  of  a 
spillway  section  containing  two  10.7- 


foot-wide  steel  roller  gates;  (2)  a  965- 
foot-long  power  canal,  with  a  single  26- 
foot-wide  Taintor  gate  spillway 
structure  located  downstream  of  a  14- 
gate  canal  inlet  structure,  located 
adjacent  to  the  right  embankment  of  the 
dam;  (3)  ah  8.5-mile-long,  3,576-acre 
impoundment  with  a  normal  water 
surface  elevation  of  1,555.45  feet  above 
mean  sea  level  (msl),  and  a  normal 
storage  capacity  of  21,500  acre- feet;  (4) 
a  brick  powerhouse  located  at  the 
downstream  end  of  the  power  canal, 
containing  three  horizontal  Francis 
turbine  units  for  a  total  installed 
capacity  of  2,120  kilowatts  (kW)  and  an 
average  annual  energy  production  of 
10.692  gigawatt-hours  (GWh);  (5) 
switchgear  connections  with  the 
adjacent  paper  mill;  and  (6)  appurtenant 
facilities. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h. 

n.  Scoping  Process:  The  Commission 
intends  to  prepare  a  multiple  project 
Environmental  Assessment  (EA)  for  the 
proposed  relicensing  of  the  I^inelcmder 
Project,  Stevens  Point  Project  (FERC  No. 
2110).  and  Biron  Project  (FERC  No. 
2192),  in  accordance  with  the  National 
Environmental  PoUcy  Act.  The  EA  will 
consider  both  site-specific  and 
ounulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
actions. 

Scoping  Meetings 

The  Commission  will  hold  scoping 
meetings,  one  in  the  daytime  and  one  in 
the  evening,  to  help  us  identify  the 
scope  of  issues  to  be  addressed  in  the 
EA. 

The  daytime  scoping  meeting  will 
focus  on  resource  agency  concerns, 
while  the  evening  scoping  meeting  is 
primarily  for  pubUc  input.  All 
interested  inctividuals,  organizations, 
and  agencies  are  invited  to  attend  one 
or  both  of  the  meetings,  and  to  assist  the 
staff  in  identifying  the  scopie  of  the 
environmental  issues  that  should  be 
analyzed  in  the  EA.  The  times  and 
locations  of  these  meetings  are  as 
follows: 

Daytime  Meeting 

Friday,  April  16, 1999,  9  a.m..  Best 
Western  Qaridge  Inn,  70  North  Stevens 


16444 


Federal  Register /Vol.  64,  No.  64 /Monday,  April  5,  1999 /Notices 


St.,  Highway  17  North,  Rhinelander, 
Wisconsin. 

Evening  Meeting 

Thursday,  April  15, 1999,  7  p.m..  Best 
Western  Claridge  Inn,  70  North  Stevens 
St.,  Highway  17  North,  Rhinelander, 
Wisconsin. 

To  help  focus  discussions,  we  will 
distribute  a  Scoping  Document  (SDl) 
outlining  the  subject  areas  to  be 
addressed  in  the  EA  to  parties  on  the 
Commission's  mailing  Ust.  Ck)pies  of  the 
SDl  also  will  be  available  at  the  scoping 
meetings. 

Site  Visit 

The  applicant  and  Commission  stiiH 
will  conduct  a  project  site  visit  on 
Thursday,  April  15, 1999.  We  will  meet 
at  the  guard  desk  in  the  Rhinelander 
Paper  Company  lobby,  515  West 
Davenport  Street,  at  1  p.m.  If  you  would 
like  to  attend,  please  call  Bruce  Olson, 
Rhinelander  Paper  Company,  at  715- 
36»-4244.  no  later  than  April  9, 1999. 

Objectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  siuiunarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EA,  including  viewpoints  in  opposition 
to,  or  in  support  of,  the  staffs 
preliminary  views;  (4)  determine  the 
resource  issues  to  be  addressed  in  the 
EA;  and  (5)  identify  those  issues  that 
require  a  detailed  analysis,  as  well  as 
those  issues  that  do  not  require  a 
detailed  analysis. 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission's 
proceeding  on  the  project.  Individuals 
presenting  statements  at  the  meetings 
will  be  asked  to  sign  in  before  the 
meeting  starts  and  to  identify 
themselves  clearly  for  the  record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  .and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-8272  Filed  4-2-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6318-0] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Information 
Collection  Request  Number  801.12: 
Requirements  for  Generators, 
Transporters,  and  Waste  Management 
Facilities  Under  ttie  RCRA  Hazardous 
Waste  Manifest  System 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  dociunent  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Requirements  for  Generators, 
Transporters,  and  Waste  Management 
Facilities  Under  the  RCRA  Hazardous 
Waste  Manifest  system,  ICR  No.  801.12, 
OMB  No.  2050-0039,  expires  9/30/99. 

Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Conunents  must  be  submitted  on 
or  before  Jime  4, 1999. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-1999-RWMP-CTTFF  to:  RCRA 
Docket  Information  Center,  Office  of 
Solid  Waste  (5305G),  U.S. 
Environmental  F*rotection  Agency 
Headquarters  (EPA  HQ),  401  M  Street, 
SW.,  Washington,  D.C.  20460. 
Comments  may  also  be  submitted 
electronically  through  the  Internet  to: 
rcradocket@epamail.epa.gov.  Comments 
in  electronic  format  should  also  be 
identified  by  the  RCRA  docket  number 
F-1999-RWMP-FFFFF.  All  electronic 
comments  must  be  submitted  as  a  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
a  separate  cover  to:  RCRA  CBI 
Document  Control  Officer,  Office  of 
Sohd  Waste  (5305W),  U.S.  EPA,  401 M 
Street,  SW,  Washington,  DC  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway  1,  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  from 


9:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  federal  holidays.  To 
review  docket  materials,  it  is 
recommended  that  the  public  make  an 
appointment  by  calling  703-603-9230. 
The  public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge.  Additional  copies  cost  $.15/ 
page.  The  index  and  some  supporting 
materials  are  available  electronically. 

The  ICR  is  available  on  the  Internet. 
Follow  these  instructions  to  access  the 
information  electronically: 
WWW:  http://www.epa.gov/epaoswer/ 

hazwaste/gener/manifest/ 
FTP:  ftp.epa.gov 
Login:  anonymous 
Password:  your  Internet  address 
Files  are  located  in  /pub/epaoswer 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly.  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  EPA  responses  to 
comments,  whether  the  comments  are 
written  or  electronic,  will  be  in  a  notice 
in  the  "Federal  Register."  EPA  will  not 
immediately  reply  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form,  as 
discussed  above. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  1-800-^24-9346  or  TDD  800- 
553-7672  (hearing  impaired).  In  the 
Washington  metropolitan  area,  call  703- 
412-9810  or  TDD  703-412-3323.  For 
more  detailed  information  on  specific 
aspects  of  this  rulemaking,  contact 
Bryan  Groce,  Office  of  Solid  Waste 
(5305W),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
DC  20460,  703  308-8750, 
groce.bryanOepamail.epa.gov. 
SUPPI^MENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  who 
generate,  transport,  or  manage 
hazardous  waste  including  those  who 
store,  treat,  recycle,  or  dispose  of 
hazardous  waste. 

Title:  Requirements  for  Generators, 
Transporters,  and  Waste  Management 
Facilities  Under  the  RCRA  Hazardous 
Waste  Manifest  System,  ICR  No.  801. 
OMB  No.  2050-0039,  expiration  date:  9/ 
30/96. 

Abstract:  The  Resource  Conservation 
and  Recovery  Act  (RCRA),  as  amended, 
establishes  a  national  program  to  assure 
that  hazardous  waste  management 
practices  are  conducted  in  a  manner 
that  is  protective  of  hmnan  health  and 
the  environment  EPA's  authority  to 
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require  compliance  with  the  manifest 
system  stems  primarily  from  RCRA 
section  3002(a)(5).  This  section 
mandates  a  hazardous  waste  manifest 
"system"  to  assure  that  all  hazardous 
waste  generated  is  designated  for  and 
arrives  at  the  appropriate  treatment, 
storage,  disposal  facility.  An  essential 
part  of  this  manifest  system  is  the 
Uniform  Hazardous  Waste  Manifest 
(Form  8 700-2 2 A).  The  manifest  is  a 
tracking  document  that  accompanies  the 
waste  from  its  generation  site  to  its  final 
disposition.  The  manifest  lists  the 
wastes  that  are  being  shipped  and  the 
final  destination  of  the  waste. 

The  manifest  system  is  a  self- 
enforcing  mechanism  that  requires 
generators,  transporters,  and  owner/ 
operators  of  treatment,  storage,  and 
disposal  faciUties  to  participate  in 
haziardous  waste  traddng.  In  addition 
the  manifest  provides  information  to 
transporters  and  waste  management 
facility  workers  on  the  hazardous  nature 
of  the  waste,  identifies  wastes  so  that 
they  can  be  managed  appropriately  in 
the  event  of  an  accident,  spill,  or  leak, 
and  ensures  that  shipments  of 
hazardous  waste  are  managed  properly 
and  delivered  to  their  designated 
facilities. 

Tliis  system  does  not  ordinarily 
involve  intervention  on  the  part  of  EPA 
unless  hazardous  wastes  do  not  reach 
their  point  of  disposition  within  a 
specified  time  frame.  In  most  cases, 
RCRA-authorized  States  operate  the 
manifest  system,  and  requirements  may 
vary  among  authorized  States. 

^A  believes  manifest  requirements 
and  the  resulting  information  collection 
mitigate  potential  hazards  to  human 
health  and  the  environment  by  ensuring 
that  hazardous  waste  is  sent  to  and 
received  by  appropriate  treatment, 
storage,  and  disposal  faciUties,  by 
initiating  appropriate  response  actions  if 
a  shipment  does  not  reach  its  intended 
destination,  and  by  providing  necessary 
emergency  response  information  in  the 
event  of  an  accident,  spill,  or  leak 
during  transportation. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  vaUd  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regtilations  are  listed 
in  40  CFR  pari  9  and  48  CFR  Chapter 
15. 

The  EPA  is  soliciting  comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biirden  of  the 
proposed  collection  of  information, 
including  the  vahdity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  biirden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement 

The  projected  bimlen  and  cost  for 
complying  with  manifest  requirements 
are  approximately  2.899,907  burden 
hours  per  year  with  an  annual  cost  of 
$117,194,088. 

Burden  means  the  total  time,  efi^ort,  or 
financial  resources  e^qwnded  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  appUcable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Recordkeeping  and  Reporting  Burden 

Hazardous  Waste  Generators 

The  total  estimated  annual 
recordkeeping  and  reporting  burden  for 
hazardous  waste  generators  is  922,411 
hours.  The  Agency  estimates  that  there 
are  18,514  large  quantity  generators 
(LQGs),  82,873  small  quantity 
generators  (SQGs),  and  1,983  treatment 
storage  and  disposal  facilities  (TSDFs) 
acting  as  generators  who  are  subject  to 
the  federal  requirements  for  preparing  a 
manifest.  Hazardous  waste  generators 
prepare  approximately  1,795,865 
manifests  annually  for  federally 
regulated  hazardous  waste. 

The  Agency  believes  that  LQGs  and 
SQGs  take  an  average  of  24  and  22.8 
minutes  respectively,  to  complete  each 
manifiest,  and  they  are  estimated  to  take 
1.25  hours  to  read  the  mtmifest 
regulations  once  a  year. 

The  estimated  annual  reporting 
burden  related  to  numifesting  for  a  SQG 


or  LQG  ranges  bom  3  to  90  minutes  per 
generator.  The  variation  in  burden  hours 
vtrill  depend  on  the  nature  of  the 
shipment.  For  example,  if  a  hazardous 
waste  generator  receives  assistance  in 
completing  the  manifest  and 
experiences  no  problems  with  the 
shipment,  the  biirden  is  likely  to  be  as 
low  as  3  minutes  per  manifest.  If 
however,  a  generator  does  not  receive  a 
copy  of  the  manifest  returned  by  the 
TSDF  the  burden  can  be  as  high  as  90 
minutes  to  accovmt  for  the  time  required 
to  complete  and  submit  an  exception 
report. 

hPA  also  estimates  that  there  are 
1,983  TSDFs  who  ship  wastes  ofisite 
and  that  a  TSDF  who  ships  wastes 
offsite  takes  an  average  of  25.8  minutes 
to  prepare  a  manifest.  Of  these  TSDFs 
approximately  75  percent  are  captive 
TSDFs  (i.e.,  TSDFs  who  receive  waste 
from  onsite  sources  only,  or  from  onsite 
and  offsite  sources  that  are  owned  by 
the  same  company)  and  25  percent  are 
commercial  TSDFs  (i.e.,  facilities  that 
manage  waste  from  any  generator  or 
facility,  or  from  a  limited  group  of 
generators  or  faciUties  for  commercial 
purposes).  EPA  estimates  that  the 
average  commercial  TSDF  acting  as  a 
generator  completes  292  manifests 
annually  while  the  average  captive 
TSDF  acting  as  a  generator  completes  36 
manifests  annually.  Approximately 
144,832  manifests  are  completed 
annually  by  all  commercial  TSDFs 
acting  as  generators,  and  53,532 
manifests  are  completed  annually  by  aU 
captive  TSDFs  acting  as  generators.  This 
results  in  a  total  of  198,364  manifests 
generated  by  TSDFs  acting  as  generators 
each  year. 

In  addition  to  reporting  burden, 
hazardous  waste  generators  are  expected 
to  incur  a  recordkeeping  burden  of 
between  10  and  20  minutes  for  time 
spent  retaining  the  manifest,  obtaining 
the  signature  of  the  first  trans]>orier,  and 
dealing  with  any  exception  reports 
onsite. 

Hazardous  Waste  Transporters 

The  estimated  annual  recordkeeping 
and  reporting  burden  for  hazardous 
waste  transporters  who  handle  the 
manifest  is  633,119  hours.  The  Agency 
estimates  that  there  are  500  hazardous 
waste  transporter  companies  subject  to 
the  manifest  system  and  that  on  average, 
each  company  will  take  1.25  hours  to 
read  the  manifest  regulations  once  a 
year.  Approximately  91  percent 
(1,623.317)  of  manifests  wiU  accompany 
highway  shipments,  6  percent  (107,032) 
will  accompany  rail  shipments,  and  3 
percent  (53,516)  will  accompany  water 
shipments.  EPA  estimates  that  there  are 
approximately  1,783,865  manifests 
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completed  annually  for  domestic 
shipments  and  that  there  are  an 
additional  12,000  manifests  that 
accompany  exports  of  hazardous  wastes 
from  the  U.S. 

The  estimated  annual  reporting 
burden  per  manifest  for  hazardous 
waste  transporters  ranges  from  10  to  90 
minutes.  The  variation  in  burden  hours 
for  transporters  will  depend  on  the 
nature  of  the  shipment  and  whether  a 
discharge  has  occurred.  If  a  discharge  of 
hazardous  waste  occurs,  the  transporter 
is  required  to  notify  the  authorities  and 
will  incur  a  higher  burden. 

hi  addition  to  reporting  burden, 
hazardous  waste  transporters  are 
expected  to  incur  a  recordkeeping 
burden  of  between  10  and  20  minutes 
per  manifest  to  account  for  time  spent 
retaining  the  manifest  onsite,  obtaining 
the  signature  of  the  next  handler  of  the 
shipment,  and  relaying  to  that  handler 
the  remaining  copies  of  the  manifest. 

Treatment  Storage  and  Disposal 
Facilities 

The  estimated  annual  recordkeeping 
and  reporting  burden  for  designated 
TSDFs  is  1.344.377  hours.  Of  the  2,584 
TSDFs  in  the  U.S.,  approximately  644 
TSDFs  receive  hazardous  waste 
shipments  from  offsite  (e.g.,  they  receive 
waste  from  any  generator  or  facility,  or 
from  a  limited  group  of  generators  or 
faciUties  for  commercial  purposes).  The 
remaining  TSDFs  treat  or  store  wastes 
&t)m  onsite  sources  only.  EPA  estimates 
that  TSDFs  who  receive  waste  for 
treatment,  storage,  and  disposal  will 
take  1.25  hours  to  read  the  manifest 
regulations  once  a  year. 

These  designated  facilities  are  also 
expected  to  spend  between  20  and  205 
minutes  fulfilling  reporting 
requirements.  For  most  TSDFs, 
reporting  consists  of  completing  and 
transmitting  the  manifest.  Reporting  of 
this  type  may  require  only  20  minutes 
per  manifest.  The  Agency  estimates  that 
of  the  1,795.685  manifests  prepared  by 
generators,  12,000  manifests  are  sent 
with  shipments  exported  out  of  the  U.S. 
and  178  manifests  are  lost  in  transport. 
These  12,178  manifests  are  not  received 
or  processed  by  designated  TSDFs.  The 
remaining  1,783,687  manifest  are 
received  by  TSDFs.  Of  these,  7,135 
(0.4%)  manifests  involve  discrepancies. 
A  TSDF  who  encounters  a  significant 
discrepancy  may  incur  a  burden  as  high 
as  205  minutes  per  manifest.  This 
includes  time  for  contacting  the 
generator  and  completing  the 
discrepancy  reports. 

In  addition  to  reporting  burden, 
designated  TSDFs  are  expected  to  incur 
a  recordkeeping  biuden  of  between  five 
and  35  minutes  per  manifest  to  account 


for  time  spent  retaining  the  manifest 
onsite  and  if  needed,  a  discrepancy  and 
unmanifested  waste  report,  and  relaying 
a  signed  copy  confirming  delivery  of  the 
shipment  to  the  generator. 

Qrats 

EPA  estimates  that  generators, 
transporters,  and  TSDFs  incur  aimual 
costs  of  $96,861,043.  Of  this  total, 
$96,803,642  (99.9%)  is  attributable  to 
labor  costs  and  to  operation  and 
maintenance  costs.  Labor  costs  are 
estimated  to  be  $96.16  per  hour  for  legal 
staff,  $71.50  per  hour  for  managerial 
staff,  $46.80  per  hour  for  technical  staff, 
and  $24.48  per  hour  for  clerical  staff. 

Additionally,  capital  costs  for  the 
hazardous  waste  manifest  requirements 
are  approximately  $57,261.  For  this  ICR, 
capital  cost  represents  the  cost  of 
purchasing  file  cabinets  to  store  paper 
copies  of  tihe  manifest.  The  Agency 
anticipates  that  collectively  the 
hazardous  waste  industry  will  need  to 
keep  copies  of  7,872,069  manifests  and 
reports  annually  and  would  need  to 
purchase  492  standard  size  lateral  file 
cabinets  each  year.  In  total.  EPA 
estimates  that  the  hazardous  waste 
industry  will  need  to  pay  an  emnual  cost 
of  $28,630  for  the  492  file  cabinets  over 
each  of  the  15  years  of  the  useful  life  of 
the  file  cabinet. 

Because  the  exhibits  in  the  ICR 
summarized  in  this  notice  present  the 
average  annual  cost  to  respondents 
imder  the  manifest  system  over  the 
three-year  life  of  the  ICR,  EPA  has 
averaged  the  annual  cost  of  purchasing 
file  cabinets  over  three  years.  By 
averaging  the  annual  payments  for  each 
of  the  three  years,  EPA  has  determined 
the  total  average  annual  cost  to  the 
industry  to  be  approximately  $57,261. 
Commenters  should  note  that  the  above 
estimates  reflect  an  overall  increase  in 
burden  from  the  previous  ICR.  This 
increase  is  due  primarily  to  adjustments 
to  the  number  of  manifests  per 
shipment,  to  the  amoimt  of  time 
required  to  read  the  regulations,  and  to 
the  amount  of  time  needed  to  prepare 
the  manifest  and  process  it  during  its 
transmission  between  various  handlers. 

The  Agency  is  specifically  interested 
in  comments  concerning  the  accuracy  of 
the  nimiber  of  manifests  estimated,  the 
amoimt  of  time  required  to  read  the 
regulations  and  prepare  the  manifest, 
and  elements  of  the  manifest  system 
that  result  in  additional  burden  but  are 
not  included  in  the  ICR. 

Commenters  should  also  be  advised 
that  EPA  plans  a  more  fundamental 
modification  of  the  manifest  system 
during  the  period  of  this  ICR  renewal. 
The  Agency  is  interested  in  reducing  the 
data  elements  and  copy  requirements  of 


the  current  form,  and  moving  perhaps  to 
a  more  automated  means  of  tracking  and 
reporting  hazardous  waste  movement 
data.  Therefore,  EPA  also  solicits 
comments  suggesting  those  elements  of 
th^  manifest  system  that  are  most 
amenable  to  change,  and  the  burden 
reduction  or  other  benefits  that  could 
result  fitim  the  suggested  changes.  EPA 
also  requests  comments  on  the  concept 
of  automating  the  manifest  system,  and 
suggestions  and  concerns  from  the 
public  on  the  automated  approaches 
which  EPA  should  consider  in 
developing  a  new  approach  to  tracking 
hazardous  waste  shipments.  Send 
comments  regarding  the  ICR  and 
suggestions  for  reducing  the  burden  to 
the  address  noted  above  in  the  section 
entitled  ADDRESSES. 

Dated:  March  24, 1999. 
Elizabeth  Cotsworth, 
Acting  Director,  Office  of  Solid  Waste. 
IFR  Doc.  99-8254  Filed  4-2-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-631»-«] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Final 
Authorization  for  Hazardous  Waste 
Management 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Action  (44  U.S.C. 
3501  et  seq.),  this  doctunent  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Final  Authorization  for 
Hazardo\is  Waste  Management,  OMB 
Control  No.  2050-0041,  expiration  date 
March  31, 1999.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  May  5, 1999. 
FOR  FURT»CR  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR,  call  Sandy  Farmer  at 
EPA,  (202)  260-2740,  or  download  off 
the  Internet  at  http://www.epa.gov/icr/ 
icr.htm,  and  refer  to  EPA  ICR  No.969.05. 
SUPPLEMENTARY  INFORMATION: 

Title:  Final  Authorization  for 
Hazardous  Waste  Management  Programs 
(OMB  Control  No.  2050-0041,  EPA  ICR 
No.  969.05)  expiring  3/31/09.  This  is  a 
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request  for  an  extension  of  a  currently 
approved  collection. 

Abstract:  In  order  for  a  State  to  obtain 
final  authorization  for  a  State  hazardous 
waste  program  or  to  revise  its  previously 
authorized  program,  it  must  submit  an 
ofBcial  application  to  the  EPA  Regional 
office  for  approval.  The  purpose  of  the 
application  is  to  enable  EPA  to  properly 
determine  whether  the  State's  program 
meets  the  requirements  of  section  3006 
ofRCRA. 

Either  EPA  or  the  approved  State  may 
initiate  a  revision  to  The  authorized 
program.  State  program  revision  may  be 
necessary  when  the  controlling  Federal 
or  State  statutory  or  regulatory  authority 
is  modified  or  supplemented.  The  State 
shall  inform  EPA  of  any  proposed 
modifications  to  its  basic  statutory  or 
regulatory  authority,  its  forms, 
procedures,  or  priorities,  in  accordance 
with  section  271.21.  If  a  State  is 
proposing  to  transfer  all  or  any  part  of 
any  program  from  the  approved  State 
agency  to  any  other  agency,  it  must 
notify  EPA  in  accordance  with  section 
271.21  and  submit  revised 
organizational  charts  as  required  under 
section  271.6,  in  accordance  with 
section  271.21.  Further,  whenever  EPA 
has  reason  to  believe  that  ciramistances 
have  changed  with  respect  to  a  State 
program,  Q'A  may  request,  and  the 
State  shall  provide,  a  supplemental 
Attorney  General's  statement,  program 
description,  or  such  other  documents  or 
information  as  are  necessary.  These 
paperwork  requirements  are  mandatory 
imder  section  3006(a).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  nimiber. 
The  OMB  control  numbers  for  EPA's 
regidations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  Notice  required  imder  5  CFR 
1320.8(d),  soliciting  comments  on  this 
collection  of  information  was  published 
on  November  12. 1998  (63  FR  30275). 
Two  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1187  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 


previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Affected  Entities:  Authorized  states 
and  territories. 

Estimated  Number  of  Respondents: 
18. 

Frequency  of  Response:  Annually. 

Estimated  Total  Annual  Hour  Burden: 
21,357  hours. 

Estimated  Total  Annualized  Cost 
Burden:  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  address. 
Please  refer  to  EPA  ICR  No.969.05  and 
OMB  Control  No.  2050-0041  in  any 
correspondmce. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OP  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  WashingtonJX:  20460  (or 

E-mail 

Farmer.SandyOepamail.epa.R0v);  and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  March  30, 1999. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
(FR  Doc.  99-8335  Filed  4-2-99;  8:45  am] 
aiUJNQ  CODE  lew  BO  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-631fr-8] 

National  Volatile  Organic  Compound 
Emission  Standards  for  Consumer  and 
Commercial  Products;  Variance 
Requests  for  the  Consumer  Products 
Rule  and  ttie  Automobile  Reflnish 
Coatings  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  opportumity  for  public 

hearing. 

SUMMARY:  This  document  provides  a  list 
of  companies  that  have  submitted 
requests  for  variances  imder  the 
Consumer  Products  Rule  and  the 
Automobile  Refinish  Coatings  Rule.  The 
list  includes  variance  requests  received 
firom  December  to  early  March,  and 
includes  the  name  of  each  requesting 


company,  its  location,  and  a  brief 
sununary  of  the  request.  The  EPA  will 
determine  whether,  and  to  what  extent, 
and  under  what  conditions  to  grant  the 
requested  variances  from  the 
requirements  of  the  specific  rules. 
DATES:  Public  Hearing.  A  public  hearing 
will  be  held,  if  requested,  to  provide 
interested  persons  an  opportunity  for 
oral  presentation  of  data,  views,  or 
arguments  concerning  the  variance 
requests.  If  anyone  contacts  the  EPA 
requesting  to  speak  at  a  public  hearing 
by  April  26, 1999,  a  public  hearing  will 
be  held  on  May  25, 1999,  beginning  at 
9:00  a.m.  Persons  interested  in  attending 
the  hearing  should  notify  Janet  Eck, 
(919)  541-7946,  to  verify  that  a  hearing   • 
will  occur  and  for  notification  of  the 
location  of  the  meeting. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  speak  at  the  public  hearing 
must  contact  Janet  Eck  at  the  EPA  by 
April  26, 1999.  Ms.  Eck  may  be 
contacted  at  telephone  number  (919) 
541-7946,  or  FAX  number  (919)  541- 
5689. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  variance 
provisions  of  the  rules  or  information  on 
specific  variance  requests,  contact  Bruce 
Moore  (telephone:  919-541-5460; 
email:  moore.bruce®epa.gov)  or  Mark 
Morris  (telephone:  919-541-5416; 
email;  morris.markOepa.gov),  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Caitjlina 
27711. 

SUPPLEMENTARY  INFORMADON:  On 
September  11, 1998,  the  EPA 
promulgated  National  Volatile  Organic 
Compound  (VOC)  Emission  Standards 
for  Consumer  Products  (63  FR  48819) 
and  National  VOC  Emission  Standards 
for  Automobile  Refinish  Coatings  (63  FR 
48806).  These  standards  established 
VOC  limits  for  the  products  affected  by 
the  rules.  The  rules  contain  provisions 
that  allow  a  regulated  entify  to  apply  for 
a  temporary  variance  if  the  entity  cannot 
comply  with  the  requirements  of  the 
rule  because  of  circumstances  beyond 
its  reasonable  control. 

Requests  for  variances  m\ist  include: 

(1)  The  specific  grounds  upon  which 
the  variance  is  sought, 

(2)  The  proposed  date  by  which  the 
regulated  entity  will  achieve 
compliance  with  the  rule  (no  later  than 
5  years  after  the  issuance  of  the 
variance),  and 

(3)  A  compliance  plan  detailing  the 
method(s)  by  which  the  regulated  entity 
will  achieve  compliance  with  the  rule. 
The  rules  state  that  the  Administrator 
will  issue  a  temporary  variance  if  a 
regulated  entity  can  demonstrate  that 


16448 


Federal  Register /Vol.  64.  No.  64 /Monday.  April  5.  1999 /Notices 


complying  with  the  rule  would  be 
technologically  or  economically 
infeasible,  and  if  the  regulated  entity 
proposes  a  plan  by  which  compliance 
will  be  achieved  as  expeditiously  as 
possible.  A  variance  will  cease  to  be 
effective  upon  the  failure  of  an  entity  to 
comply  with  any  term  or  condition  of 


the  variance.  Upon  the  application  of 
any  party,  the  Administrator  may 
review  and.  for  good  cause,  modify  or 
revoke  a  variance  after  holding  a  public 
hearing. 

From  December  to  early  March,  the 
EPA  received  twenty  requests  for 
varijmces  from  the  two  rules.  Table  1 


lists  those  companies  requesting 
variances  from  the  Consumer  Products 
Rule.  Table  2  lists  those  companies 
requesting  variances  from  the 
Automobile  Refinish  Coatings  Rule. 
These  variance  requests  are  currently 
undergoing  review. 


Table  i.— Variance  Requests:  Consumer  Products  Rule 


Company 

Waldwick  Plastics  Corporation 

Cul-Mac  Industries.  Inc 

Taylor  Labs,  Inc 

Seig  Chemicai  Industries  

Carrotl  Company 

Ocean  Coffee  Company  

Cfwmtech 

ECP  Incorporated 

Pitt  Perm  Oil  Company  

WatWns.  Inc 

Butcher » 

Amrep,  Inc 

North  Carolina  Department  of  Cor- 
rections. 

Central  Products  

MEDO  Industries 

Wella  „ 

Atco  International  


Location 


Wakjwick.  New  Jersey 


Wayne.  Michigan 


Chattanooga,  Tennessee 


Atlanta,  Georgia 


Garland.  Texas 

Shreveport,  LA 

Monroe,  Louisiana 

Oak  Brook,  Illinois  

Creighton,  Pennsylvania 

Winona,  Minnesota 

Alsip,  Illinois 

Marietta,  Georgia 

Raleigh,  North  Carolina 

Montgomery,  Alabama  . 

Tarrytown,  New  York  .... 

Rk:hmond,  Virginia  

Marietta,  Georgia 


Summary  of  request 


Waklwick  requested  a  variance  from  the  VOC  limits  for  seven  de- 
odorizing products  that  woukl  expire  June  30, 1999. 

Cul-Mac  requested  a  variarx:e  to  modify  dilution  ratk)S  for  a  wind- 
shiekj  washer  solvenL  They  requested  a  variance  that  woukJ  expire 
July  1999. 

Taylor  Labs  requested  a  1  to  2  year  variance  from  the  date  code  re- 
quirements. They  requested  that  dating  the  outer  delivery  pack- 
aging be  acceF^able  rather  than  date  coding  individual  packages 
within. 

Seiig  requested  a  variance  from  the  date  coding  requirements.  Tttey 
requested  that,  in  lieu  of  data  stamping  their  products,  they  be  al- 
k>wed  to  use  hang  tags  until  they  obtain  encoding  equipment  to 
date  stamp  their  products.  They  have  requested  a  variance  that 
would  expire  Novemt)er  1999. 

Carroll  requested  a  variance  that  wouW  expire  January  2001  to  altow 
suffk:ient  time  to  purctiase  date  coding  equipment. 

Ocean  Coffee  Company  requested  a  five-year  variance  to  acquire  a 
supply  of  product  in  small  quantities.  They  claim  they  are  unabie  to 
find  compliant  products  in  quantities  small  enough  to  be  economi- 
cally feasit)le  for  them. 

Chemtech  requested  a  variance  that  would  expire  September  1999  to 
allow  them  to  manually  cak:ulate  the  VOC  content  of  all  of  their 
product  formulas. 

ECP  requested  a  variance  that  woukJ  expire  July  2000  to  allow  them 
to  reformulate  fabric  protectors. 

Pitt  Penn  requested  a  variance  from  the  labeling  requirements  to 
alk>w  ttiem  to  deplete  a  large  existing  inventory  of  labels.  Pitt  Penn 
did  not  request  a  specific  time  by  which  compliance  woukJ  be 
achieved. 

Watkins  requested  a  five-year  variance  that  would  aMow  them  to  re- 
formulate several  products.  Watkins  has  claimed  ttie  information  in 
ttieir  request  to  be  confidential. 

Butcher  requested  a  variance  that  would  expire  December  1999  to 
allow  them  to  refomiulate  several  products.  Butcher  has  claimed 
the  informabon  in  their  request  to  be  confidential. 

Amrep  requested  a  variance  from  the  labeling  requirements  of  the 
rule  until  April  1999. 

Ttie  Department  of  Corrections  requested  a  variance  to  reformulate  a 
non-ammoniated  glass  cleaner  and  an  amnrwniated  glass  cleaner. 
They  have  requested  a  variance  ttiat  woukJ  expire  March  1999. 

Central  Products  requested  a  1-rTX)nth  variance  from  the  labeling  re- 
quirements. 

MEDO  requested  a  variance  that  woukJ  expire  April  1999  to  allow 
them  to  retrofit  their  date-coding  equipment. 

Wella  requested  a  l-nrwnth  variance  from  the  labeling  requirements. 

Atco  requested  a  variance  from  the  VOC  limits  that  would  expire 
June  1999. 


Table  2.— Variance  Requests:  Automobile  Refinish  Coatings  Rule 


Company 

Locatk>n 

Summary  of  request 

Finish  Technotogies 

Coventrv  Coatinos  Inc  

Walled  Lake  Mchkian  

Finish  Technokigies  has  requested  a  24-month  variance  from  the  njle 

Qamerville,  New  York  

because  their  coatings  use  a  solvent  which  is  expected  to  become 
an  exempt  compourxj. 
Coventry  Coatings  has  requested  an  18-month  variance  to  reformu- 

Troy, Michigan i 

late  primer  surfacers  and  clearcoats.  and  to  deplete  existing  labels. 
Grow  has  requested  a  6-rTX)nth  variance  to  devetop  product  literature 

which  will  recommend  the  use  of  their  products  in  a  way  that  re- 
sults in  compliant  coatings. 
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Authority:  42  U.S.C.  7511b(e). 

March  29, 1999. 
Robsrt  PsiGusepe, 
Assistant  Administrator,  OAB. 
(FR  Doc.  99-8235  Filed  4-2-99;  8:45  am] 
BIUJNQOOOE  a5«0-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6318-«] 

Investigator-Initiated  Grants:  Request 
for  Applications  in  the  "Supersites" 
Program 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  request  for 

Applications. 

summary:  This  notice  provides 
information  on  the  availability  of  a 
fiscal  year  1999  investigator-initiated 
grants  solicitation  for  a  Particulate 
Matter  (PM)  "Supersites"  monitoring 
program.  The  areas  of  research  interest, 
eligibility  and  submission  requirements, 
evaluation  criteria,  and  implementation 
schedules  are  set  forth  in  the 
announcement.  Cooj>erative  agreement 
grants  will  be  competitively  awarded 
following  peer  review.  This  competition 
is  jointly  announced  by  the  Office  of  Air 
and  Radiation  and  the  Office  of 
Research  and  Development.  A 
discussion  of  the  program  will  take 
place  on  June  7, 1999,  in  Ehirham,  NC. 
DATES:  The  receipt  date  for  applications 
is  Wednesday,  August  4, 1999,  by  4:00 
p.m.  EDT. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency, 
National  Center  for  Environmental 
Research  and  Quality  Assurance 
(8703R),  401  M  Street  SW,  Washington 
DC  20460,  telephone  (800)  490-9194. 
The  complete  annoimcement  can  be 
accessed  on  the  Internet  from  the  EPA 
home  page:  http://www.epa.gov/ncerqa 
imder  "announcements." 
SUPPt-EMENTARY  INFORMATION:  In  this 
Request  for  Applications  (RFA)  the  U.S. 
Environmental  Protection  Agency 
(EPA),  Office  of  Air  and  Radiation  and 
Office  of  Research  and  Development, 
invites  research  cooperative  agreement 
applications  to  support  development  of 
a  "Particulate  Matter  Supersites" 
monitoring  program  that  will  provide 
information  of  value  to  the  atmospheric 
sciences,  human  health,  and  himian 
exposure  research  communities.  The 
PM  Supersites  Program  will  be 
implemented  through  individual 
projects  in  as  many  as  five  study  areas 
of  the  United  States.  Each  of  these 
individual  projects  will  be  an  ambient 
atmospheric  measurement  study  which 


is  designed  to  address  and  integrate 
objectives  of  the  atmospheric  sciences, 
health,  and  exposure  research 
communities.  Applications  must  be 
received  by  4:00  p.m.  EDT,  Wednesday, 
August  4, 1999.  The  RFA  provides 
relevant  background  information, 
summarizes  Q'A's  interest  in  the  topic 
areas,  and  describes  the  application  and 
review  process. 

To  foster  interaction  among  potential 
applicants  across  a  spectrum  of 
scientific  disciplines,  EPA  has 
organized  a  discussion  session  on  the 
evening  of  June  7, 1999,  at  the  Ehirham 
Marriott  at  the  Civic  Center,  in  Durham, 
NC.  Further  information  about  this 
meeting  is  posted  on  the  EPA  web  site: 
http://www.epa.gov/ttn/amtic/ 
supsites.html. 

Contact  person  for  technical  questions 
related  to  the  program  is  Richard  D. 
Scheffe  {scheffe.richard@epa.gov), 
telephone  919-541-4650,  and 
administrative  questions  is  Robert  E. 
Menzer  (menzeT.mbeti®epa.gov), 
telephone  202-564-6849. 

Dated:  March  16, 1999. 

Approved  for  publication: 
Henry  L.  Longest  II, 

Acting  Assistant  Administrator  for  Research 
and  Development. 
[FR  Doc.  99-8256  Filed  4-2-99: 8:45  am] 

BILUNQ  CODE  6S40-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6318-7] 

Investigator-Initiated  Grants:  Request 
for  Applications 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  request  for 

applications. 

summary:  This  notice  provides 
information  on  the  availability  of  fiscal 
year  1999  investigator-initiated  grants 
program  announcements,  in  which  the 
areas  of  research  interest,  eUgibility  and 
submission  requirements,  evaluation 
criteria,  emd  implementation  schedules 
are  set  forth.  Grants  will  be 
competitively  awarded  following  peer 
review. 

DATES:  Receipt  dates  vary  depending  on 
the  specific  research  area  within  the 
solicitation  and  are  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency, 
National  Center  for  Environmental 
Research  and  Quality  Assurance 
(8703R),  401  M  Street  SW,  Washington 
DC  20460,  telephone  (800)  490-9194. 
The  complete  annoimcement  can  be 
accessed  on  the  Internet  from  the  EPA 


home  page:  http://www.epa.gov/ncerqa 
under  "announcements." 

8UPPLEM8ITARY  INFORMATION:  In  its 
Requests  for  Applications  (RFA)  the 
U.S.  Environmental  Protection  Agency 
(EPA)  invites  research  grant 
applications  in  the  following  areas  of 
special  interest  to  its  mission:  (1) 
Airborne  Particulate  Matter  Health 
Effects;  (2)  Drinking  Water;  (3) 
Combustion  Emissions:  (4)  Computing 
Technology  for  Ecosystem  Modeling; 
and  (5)  Exploratory  Physical  Science 
and  Engineering  liesearch.  Applications 
must  be  received  as  follows:  June  2, 
1999,  for  topic  (1);  May  19, 1999.  for 
topics  (2)  and  (3);  May  12, 1999,  for 
topic  (4);  and  Jime  9, 1999,  for  topic  (5). 

The  RFAs  provide  relevant 
backgroimd  information,  simimarize 
EPA's  interest  in  the  topic  areas,  and 
describe  the  application  and  review 
process. 

Contact  person  for  the  Airborne 
Particulate  Matter  Health  Effects  RFA  is 
Deran  Pashayan 

(pashayan.deran@epamail.ep>a.gov), 
telephone  202-564-6913.  Contact 
person  for  the  Drinking  Water  RFA  is 
William  Stelz 

(stelz.wilUam@epamail.epa.gov), 
telephone  202-564-6834.  Contact 
person  for  the  Combustion  Emissions 
RFA  is  Thomas  Veirs 
(veirs.thomas@epamail.epa.gov) , 
telephone  202-564-6831.  Contact 
person  for  the  Computing  Technology 
for  Ecosystem  Modeling  RFA  is  Chris 
Saint  (saint.chris@epamail.epa.gov), 
telephone  202-564-6909.  Contact 
person  for  the  Exploratory  Physical 
Science  and  Engineering  RFA  is  Bala 
Krishnan 

(krishnan.bala@epamail.epa.gov), 
telephone  202-564-6832. 

Dated:  March  16, 1999. 

Approved  for  publication: 
Henry  L.  Longeit  II, 

Acting  Assistant  Administrator  for  Research 
and  Development. 

(FR  Doc.  99-8257  Filed  4-2-99;  8:45  am] 
BIUJNQOOOE  aB«0-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«31»-«] 

Effluent  Guidelines  Task  Force  Open 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  meeting. 

SUMMARY:  The  Effiuent  Guidelines  Task 
Force,  an  EPA  advisory  committee,  will 
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hold  a  meeting  to  discuss  the  Agency's 
Effluent  Guidelines  Program.  The 
meeting  is  open  to  the  public. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  May  4, 1999  &x)m  9:00  a.m.  to 
5:00  p.m..  and  Wednesday,  May  5, 1999 
from  8:30  a.m.  to  3:00  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Radisson  Barcelo  Hotel,  2121  P 
Street,  NW.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Randolph,  Office  of  Water 
(4303),  401  M  Street.  SW,  Washington, 
D.C.  20460;  telephone  (202)  260-5373; 
fax  (202)  260-7185. 

SUPPLEMENTARY  INFORMATION: 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  the 
Environmental  Protection  Agency  gives 
notice  of  a  meeting  of  the  Effluent 
Guidelines  Task  Force  (EGTF).  The 
EGTF  is  a  subcommittee  of  the  National 
Advisory  Coimcil  for  Environmental 
PoUcy  and  Technology  (NACEPT),  the 
external  policy  advisory  board  to  the 
Administrator  of  EPA. 

The  EGTF  w^as  established  in  July  of 
1992  to  advise  EPA  on  the  Effluent 
Guidelines  Program,  which  develops 
regulations  for  dischargers  of  industrial 
wastewater  pursuant  to  Title  III  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.). 
The  Task  Force  consists  of  members 
appointed  by  EPA  from  industry,  citizen 
groups,  state  and  local  government,  the 
academic  and  scientific  communities, 
and  EPA  regional  offices.  The  Task 
Force  was  created  to  offer  advice  to  the 
Administrator  on  the  long-term  strategy 
for  the  effluent  guidelines  program,  and 
particularly  to  provide 
recommendations  on  a  process  for 
expediting  the  promulgation  of  effluent 
guidelines.  The  Task  Force  generally 
does  not  discuss  specific  effluent 
guideUne  regulations  currently  under 
development. 

The  meeting  is  open  to  the  public, 
and  limited  seating  for  the  public  is 
available  on  a  first-come,  first-served 
basis.  The  public  may  submit  vmtten 
comments  to  the  Task  Force  regarding 
improvements  to  the  Effluent 
Guidelines  program.  Comments  should 
be  sent  to  Beverly  Randolph  at  the 
above  address.  Comments  submitted  by 
April  23, 1999  will  be  considered  by  the 
Task  Force  at  or  subsequent  to  the 
meeting. 

Dated:  March  26. 1999. 
Tudor  T.  Davies, 

Director,  Office  of  Science  and  Technology. 
[FR  Doc  99-«336  Filed  4-2-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-e320-Z] 

Notice  of  Process  Improvemems 
Under  Proiect  XL 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  clarification  and 
streamlining  of  the  process  used  for 
developing  XL  projects. 

SUMMARY: 

What  is  Project  XL? 

Project  XL,  which  stands  for 
excellence  and  Leadership,  is  a  national 
initiative  that  tests  innovative  ways  of 
achieving  better  and  more  cost-effective 
public  health  and  environmental 
protection.  XL  pilot  projects  must  meet 
certain  criteria  (see  SUPPLEMENTARY 
INFORMATION  section  of  this  Notice),  but 
are  built  around  three  key  elements:  (1) 
Stronger  environmental  performance; 
(2)  meaningful  stakeholder  involvement; 
and  (3)  flexibility  in  EPA  regulations, 
policies,  or  procedures.  Project  XL 
challenges  the  regulated  community — 
facilities,  business  sectors,  government    • 
agencies,  and  commimities — to  find 
cleaner,  cheaper  and  smarter  ways  of 
protecting  the  environment.  As  of 
February  1999,  ten  projects  are  being 
implemented  and  over  20  more  are  in 
development.  Project  sponsors  have 
already  achieved  a  number  of  significant 
benefits  by  participating  in  Project  XL, 
including  increased  environmental 
protection,  substantial  cost  savings, 
improved  operational  flexibility,  and 
better  stakeholder  relations. 

What  Is  the  Purpose  of  This  Notice? 

EPA  is  announcing  new  operating 
guidance  for  XL's  project  development 
process.  Project  XL  is  an  evolving 
program  where  EPA  applies  "lessons 
learned"  in  a  timely  way.  Comments  are 
always  welcome.  This  guidance  will  not 
be  "finalized"  through  additional 
notices,  but  will  be  revised,  when 
necessary,  based  on  comments  and 
input.  This  Notice  provides  a  very  brief 
description  of  the  new  guidance  and 
announces  the  availability  of  three 
specific  documents  that  describe  the  key 
changes  in  greater  detail.  These 
documents  are  available  on  Project  XL's 
website:  www.epa.gov/ProjectXL  as 
well  as  bom  XL's  information  line  at 
202-260-5754. 

Why  Is  This  New  XL  Guidance  Needed? 

When  Project  XL  was  launched  in 
1995,  there  were  no  models  to  draw 
upon  for  such  an  innovative  effort. 
Since  that  time,  EPA  has  learned  a  great 


deal  about  how  to  carry  out  cross-media, 
cross-Agency  experiments  and  can  now 
be  more  specific  on  what  a  quality 
proposal  should  contain,  how  decisions 
should  be  made,  and  what  a  stakeholder 
process  should  entail.  Building  on  that 
practical  experience,  EPA  has  worked 
hard  with  representatives  from  industry, 
environmental  organizations,  states,  and 
other  interested  groups  over  the  last 
several  months  to  improve  how  XL  pilot 
projects  are  developed  and 
implemented.  These  improvements 
have  already  led  to  reductions  in  the 
"transaction  costs"  of  all  participants  in 
projects  where  they  have  been  utilized. 


How  Has  the  New  Process  Produced 
Better  Results? 

After  a  step-by-step  evaluation  of  the 
old  process,  the  "re-engineering"  work 
group  created  a  new  process  that  is 
faster  and  clearer,  and  spells  out  the 
roles  and  responsibilities  not  only  for 
EPA,  but  also  project  sponsors  and 
stakeholders.  Improvements  have  been 
seen  in  several  XL  projects  currently 
imder  development  where  these 
changes  have  been  utilized.  For 
example,  in  one  recent  project  several  of 
the  new  techniques  were  applied 
resulting  in  a  quality  proposal  that  wrill 
have  an  agreement  signed  nine  months 
after  initial  discussions  began. 

What  Changes  Have  Been  Made? 

The  old  process  needed — 

— Greater  clarity  in  determining  what 
makes  a  good  proposal  and  how  to 
involve  and  assist  stakeholders  more 
effectively; 

— Better  management  of  proposal 
development  activities  and  decision- 
making in  EPA,  the  states,  and  other 
regulators  outside  of  EPA;  and 

— ^More  commitment  to  an 
expeditious  process  by  all  parties  at  all 
levels. 

The  new  process  is  now — 

— clearer,  more  predictable,  and  fiwter 
and  is  described  in  detail  in  the 
foUovvlng  documents: 

(1)A  Best  Practices  Guide  for  Proposal 
Development 

This  guide  is  designed  to  help  project 
sponsors  submit  Project  XL  proposals 
that  will  go  through  the  review  process 
as  quickly  and  smoothly  as  possible. 
The  guide  is  intended  to:  (a)  let  project 
sponsors  know  in  clear  terms  what 
information  to  put  into  a  proposal;  (b) 
help  sponsors  understand  why  EPA 
needs  this  information  fit)m  project 
sponsors;  and  (c)  give  sponsors  some 
initial  sense  of  whether  their  idea  is  a 
likely  candidate  for  Project  XL. 
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(2)  A  Stakeholder  Involvement  Guide 

Siirveys  of  project  sponsors  have 
indicated  that  the  stakeholder 
involvement  process  has  been  very 
beneficial  to  them,  but  that  the  process 
could  benefit  from  clear  guidance  on 
how  to  do  it  and  what's  involved.  This 
XL-specific  gvude  to  stakeholder 
involvement  is  designed  to  clarify  the 
roles  and  responsibilities  of  sponsors 
and  stakeholders,  enumerate  guiding 
principles,  and  provide  ideas  and  tools 
to  help  develop,  negotiate,  and 
implement  successful  XL  projects. 

(3)  Manned  for  EPA  XL  Project  Teams 

XL  projects  require  expeditious 
coordination  among  several 
organizations  within  EPA.  This  manual 
guides  the  internal  EPA  process,  and 
improves  the  Agency's  ability  to  make 


decisions  quickly  and  move  XL  projects 
effectively  through  the  development 
process.  It  consists  of  two  parts:  (a) 
Ground  Rules  for  EPA  XL  Teams, 
outlining  ground  rules  found  to  be 
essential  for  EPA  project  teams  to 
perform  effectively;  and  (b)  The  XL 
Process  Steps  for  EPA's  XL  Teams, 
which  provides  a  step-by-step 
breakdown  of  the  process  and  delineates 
internal  responsibilities  for  each  step. 

EPA  has  developed  additional  tools 
and  techniques  to  assist  during  proposal 
development: 

— Project  management  schedules  with 
milestones  are  now  developed  and 
tracked  for  every  project: 

— ^EPA  senior  management  participate 
early  during  proposal  development; 

— ^The  roles  and  responsibilities  for  all 
participants  are  now  clearer; 


— ^Training  is  available  for  new  EPA 
XL  project  teams; 

— ^Assistance  is  available  through  an 
EPA  contractor  to  project  sponsors  who 
would  like  to  use  an  impartial  facilitator 
to  help  get  the  stakeholder  involvement 
process  off  to  an  open,  well-organized, 
and  productive  start. 

— ^Task-specific  technical  assistance 
can  also  be  provided  for  stakeholder 
groups  under  certain  conditions  through 
the  Institute  for  Conservation 
Leadership  (telephone  number  301- 
270-2900). 

How  Fast  is  "Faster'7 

The  revised  XL  process  is  divided 
into  shorter,  more  focused  project 
phases,  with  estimated  time  frames  of 
six  months  to  a  year,  compared  to  18 
months  or  more  for  the  old  process. 


The  New  Phases  of  the  XL  Proposal  Process 


Estimated 

Ptase 

number  of 
days* 

Descriptioh 

Pre-Proposal 

20-30 

Informal  discussions  between  EPA,  State{s),  and  potential  sponsors. 

Proposal  Development 

50-75 

EPA  and  the  relevant  State(s)  help  the  sponsor  develop  proposal  concepts  into 
complete  proposal  package. 

EPA  &  Stale  Proposal  Review 

40-60 

States  and  EPA  decide  whether  the  project  is  acceptable  for  developing  a  Final 
Project  Agreement  (FPA). 

Final  Project  Agreement  Devetopment,  and 

90-180 

EPA,  the  sponsor,  the  State(s).  and  the  stakeholders  work  to  devetop  the  Final 

a   Federal   Register   Notice  to   solicit 

Project  Agreement  (FPA). 

comments,  with  the  appropriate  legal 

mechanism,  where  necessary  (such  as  a 

- 

pemiit  or  site  specific  rule) 

Total: 

200-345* 

Provkled  (tie  project  sponsor  arxl  the  State  agree  with  the  proposed  schedules. 


DATES:  April  5, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
For  XL  projects:  Contact  Christopher 
Knopes,  Office  of  Reinvention  Programs, 
United  States  Environmental  Protection 
Agency,  Room  1029,  401  M  Street  SW, 
Mail  Code  1802,  Washington,  DC  20460. 
The  telephone  number  for  the  Office  is 
(202)  260-5754;  the  facsimile  number  is 
(202) 401-6637. 

(2)  For  general  information,  including 
documents  referenced  in  this  document, 
other  EPA  policy  docuiments  related  to 
Project  XL,  EPA  regional  contacts, 
application  information,  and 
descriptions  of  existing  XL  projects  and 
proposals,  please  turn  to  Project  XL's 
website — ^http://www.epa.gov/ProjectXL 
for  private  and  federal  facilities,  states, 
and  business  sectors;  and  for 
commimities,  turn  to  http:// 
www.epa.gov/ProjectXLC. 
SUPPLEMENTARY  INFORMATION: 

How  are  XL  Prefects  Selected? 

Much  information  on  Project  XL  has 
been  provided  in  previous  Federal 
Register  documents.  In  Project  XL's  first 


Federal  Register  Notice  on  May  23, 
1995  (60  FR  27282),  EPA  described 
Project  XL  as  a  program  that  offers  a 
balanced  set  of  benefits  to  the 
environment,  the  regulated  community 
and  the  public,  and  issued  a  general 
solicitation  for  proposals.  In  that  Notice, 
EPA  also  defined  the  eight  criteria  by 
which  proposals  are  selected  for 
participation.  In  addition  to  these 
criteria,  a  project  sponsor  must  have  a 
solid  record  of  compliance. 

The  criteria  help  evaluate  whether  the 
project  can: 

(1)  Produce  superior  environmental 
results; 

(2)  Produce  benefits  such  as  cost 
savings,  paperwork  reduction,  and 
operational  flexibiUty; 

(3)  Gamer  stakeholder  involvement 
and  support; 

(4)  Achieve  innovation  and  midti- 
media  pollution  prevention; 

(5)  Be  transferable  to  other  facilities, 
sectors,  communities,  etc.; 

(6)  Be  fieasible  (technically  and 
administratively); 


(7)  Identify  monitoring,  reporting, 
accoimtability,  and  evaluation  methods; 
and 

(8)  Avoid  shifting  of  risk  burden. 

In  addition  to  these  criteria,  there  are 
three  criteria  that  are  specific  to 
commimity-sponsored  XL  projects: 

(9)  Build  capacity  for  community 
participation; 

(10)  Create  economic  opportxmity; 
and 

(11)  Promote  community  plaiming. 

How  Can  You  Get  More  Information? 

For  more  detailed  definitions  of  the 
XL  criteria,  please  refer  to  the  Federal 
Register  documents  of  May  23, 1995  (60 
FR  27282)  and  April  23, 1997  (62 
FR19872),  which  provide  further 
guidance  and  clarification.  Additional 
information  on  XL  (program  poUcy, 
projects,  project  ideas,  publications,  and 
legal  questions)  can  be  obtained  from 
the  Federal  Register  document  of  June 
23, 1998,  from  Project  XL's  websites 
http-J  /  www.epa.gov/ProjectXL  and 
http://www.epa.gov/ProjectXLC.  and  by 
calling  202-260-5754. 
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Dated:  March  23. 1999. 
Jmy  B«nforado, 

Acting  Associate  Administrator,  Office  of 
Reinvention. 

IFR  Doc.  99-8338  Filed  4-2-99;  8:45  am) 
HLUNO  CODE  asae-ao-p 


EQUAL  EMPLOYMENT  OPPORTUNITY 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Equal 
Employment  Opportimity  Commission. 
DATE  AND  TIME:  April  13,  1999  at  2:00 
P.M. 

PLACE:  Federal  Reserve  Bank 

Auditorium,  10  Independence  Mall, 

Philadelphia,  PA.  19106. 

STATUS:  The  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Announcement  of  Notation  Votes,  and 

2.  Panel  Discussion  of  Equal  Pay  Act  (EPA) 
Enforcement. 

Note:  Any  matters  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  hill 
week  in  advance  on  future  Commission 
meetings.)  Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4074  (TDD)  at  any  time 
for  information  on  these  meetings. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart,  Executive  Officer,  on 
(202) 663-4070. 

Dated:  March  30. 1999. 
Frances  M.  Hut, 

Executive  Officer  Executive  Secretariat. 
IFR  Doc.  99-8343  Filed  3-31-99;  4:40  pmj 
HUMQCOOE  CTSA-Oa-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  t)y  the 
Federal  Communications  Commission 

March  25. 1999. 

SUMMARY:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  imless  it  displays  a 
cturently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 


Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  nimiber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  dn  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  4. 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
1-A804,  Washington.  DC  20554  or  via 
the  Internet  to  lesmithdfcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  306CM)095. 

Title:  Annual  Employment  Report — 
Cable  Television. 

Form  Number:  FCC  395-A. 

T>7>e  o/AevJew;  Extension  of 
ctirrently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  2.564. 

Estimated  Time  per  Response:  0.25  to 
2.42  hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  4.683. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  The  Annual 
Employment  Report  (FCC  395-A)  is  a 
data  collection  device  used  to  assess 
and  enforce  the  Commission's  EEO 
requirements.  The  report  identifies 
employees  by  gender,  race,  color  and/or 
national  origin  in  nine  major  job 
categories.  Every  cable  entity  with  six  or 
more  full-time  employees  and  all 
Satellite  Master  Antenna  Television 
Systems  serving  50  or  more  subscribers 
and  having  six  or  more  full-time 
employees  must  file  annually  a  full  FCC 
395-A.  However,  cable  entities  with  five 
or  fewer  full-time  employees  must  only 
file  Sections  I,  n.  and  DC  of  the  FCC  395- 
A.  and  thereafter  need  not  file  again 


imless  its  employment  increases.  In 
addition,  cable  entities  with  six  or  more 
full-time  employees  vtrill  file  a 
Supplemental  Investigation  Sheet  once 
every  five  years.  The  data  are  used  by 
FCC  staff  to  monitor  a  cable  unit's 
efforts  to  afford  equal  employment 
opportunity  in  employment.  The  data 
are  also  used  to  assess  industry  trends. 

OMB  Control  Number:  3060-0574. 

Title:  MVPD  Annual  Employment 
Report. 

Form  Number:  FCC  395-M. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  155. 

Estimated  Time  Per  Response:  0.25  to 
2.42  hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  annual  burden:  232  hours. 

Total  annual  costs:  None. 

Needs  and  Uses:  Section  22  (e)  of  the 
Cable  Television  Consumer  Protection 
Act  of  1992  (1992  Cable  Act)  amends 
the  definition  of  "cable  operator"  for 
EEO  purposes  to  include  program 
packages  of  midtiple  video  program 
distributors  (MVPD)  using  owned  or 
leased  transport  facilities  in  the 
multipoint  distribution  service  (MDS), 
midtichannel,  multipoint  distribution 
service  (MMDS),  direct  broadcast 
satellite  (DBS),  television  receive  only 
(TVRO),  and  video  dialtone  facilities  to 
provide  multiple  chaimels  of  video 
programming.  The  MVPD  Annual 
Employment  Report  (FCC  395-M)  is  a 
data  collection  device  used  to  assess 
and  enforce  the  Commission's  EEO 
requirements.  The  report  identifies 
employees  by  gender,  race,  color,  and/ 
or  national  origin  in  nine  major  job 
categories.  The  FCC  395-M  contains  a 
grid  which  collects  data  on  full  and 
part-time  employees,  collects  hiring  and 
promotion  data  for  senior  upper-level 
job  categories,  and  a  list  of  job  titles 
within  each  of  the  15  job  categories. 
MVPD  units  may  submit  computer- 
generated  lists  of  job  titles  which  are 
currently  maintained  for  internal 
recordkeeping  purposes.  Every  MVPD 
unit  with  six  or  more  full-time 
employees  must  file  annually  a  full  FCC 
395-M.  However.  MVPD  units  with  five 
or  fewer  full-time  employees  must  only 
file  Sections  1. 11,  and  IX  of  the  FCC  395- 
M,  and  thereafter,  need  not  file  again 
unless  its  employment  increases.  In 
addition,  MVPD  units  with  six  or  more 
full-time  employees  will  file  a 
Supplemental  Investigation  Sheet  once 
every  five  years. 

The  data  are  used  by  FCC  staff  to 
monitor  an  MVPD  unit's  efforts  to  afford 
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equal  employment  opportunity  in 
employment.  The  data  are  used  to  assess 
industry  trends. 

Federal  Communications  Commission. 

Magalie  Roman  Sales, 

Secretary. 

(FR  Doc.  9d-«218  Filed  4-2-99;  8:45  am] 

BILUNa  CODE  SMS-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Collectlon(s)  Submitted  to  0MB  for 
Review  and  Approval 

March  19, 1999. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden  • 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  May  5, 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  SW., 
Washington,  DC  20554  or  via  the 
Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202}  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 


SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0134. 

Title:  Application  for  Renewal  of 
Private  Rac^o  Station  License. 

Fonn  Numbers):  FCC  574  R 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  Not-for-profit 
institutions;  Individuals  or  households; 
and  State,  Local,  or  Tribal  Governments. 

Number  of  Respondents:  84,000. 

Estimated  Time  per  Response:  0.3 
hours. 

Frequency  of  Response: 
Recordkeeping.  On  occasion  reporting 
requirements. 

Total  Annual  Burden:  27,720  hoius. 

Total  Annual  Costs:  $5,697,000. 

Needs  and  Uses:  This  form  is  filed  by 
applicants  in  the  Land  Mobile  and 
General  Mobile  Radio  Services  for 
renewal  of  an  existing  authorization. 
The  data  are  used  to  determine 
eligibility  for  a  renewal  and  issue  a 
radio  station  license.  Data  are  used  to 
maintain  the  licensing  database  and 
provide  proper  use  of  the  frequency 
spectrum. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-8217  Filed  4-2-99;  8:45  am] 

BILUNQ  CODE  «712-ei-P 


FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATIONS  COUNCIL 

Community  Reinvestment  Act 

AGENCY:  Federal  Financial  Institutions 
Examination  Council. 
ACTION:  Withdrawal  of  prior 
interpretations. 

SUMMARY:  The  Federal  Financial 
Institutions  Examination  Coimcil 
(FFIEC)  is  withdrawing  certain 
interpretations  and  guidance  provided 
to  financial  institutions  subject  to  the 
Commiuiity  Reinvestment  Act  (CRA) 
that  have  been  rendered  obsolete  by  the 
1995  revisions  to  the  regulations 
implementing  the  CRA  promulgated  by 
the  Office  of  the  Comptroller  of  the 
Currency  (OCC),  the  Federal  Reserve 
Board  (Board),  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  and  the 
Office  of  Thrift  Supervision  (OTS) 
(collectively,  the  agencies). 
EFFECTIVE  DATE:  April  5, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Malloy  Harris,  National  Bank 
Examiner,  Community  and  Consumer 
Policy  Division,  (202)  874-4446;  or 
Margaret  Hesse,  Senior  Attorney, 
Community  and  Consimier  Law 


Division,  (202)  874-5750,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington,  EX:  20219. 

Board:  Catherine  M.J.  Gates,  Senior 
Review  Examiner,  EMvision  of  Consumw 
and  Community  Affairs,  (202)  452- 
3946;  or  James  H.  Maim,  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  (202)  452-2412,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 

FDIC:  Louise  N.  Kotoshirodo,  Review 
Examiner,  Division  of  Compliance  and 
Consumer  Affairs,  (202)  942-3599;  or 
Robert  W.  Mooney,  Senior  Fair  Lending 
Specialist,  Division  of  Compliance  and 
Consumer  Affairs,  (202)  942-3090, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  NW.,  Washington,  DC 
20429. 

OTS:  Richard  R.  Riese,  Project 
Manager,  Compliance  Policy,  (202)  906- 
6134;  or  Theresa  A.  Stark,  Project 
Manager,  CompUance  Policy,  (202)  906- 
7054,  Office  of  Thrift  Supervision.  1700 
G  Street,  NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  806  of  the  Community 
Reinvestment  Act  of  1977  (CRA).  12 
U.S.C.  2905,  requires  the  Federal 
financial  supervisory  agencies  to 
publish  regulations  to  carry  out  the 
purposes  of  the  CRA.  On  October  12, 
1978,  the  Board  of  Governors  of  the 
Federal  Reserve  System,  the  Office  of 
the  Comptroller  of  the  Currency,  the 
Federal  Deposit  Insurance  Corporation, 
and  the  Office  of  Thrift  Supervision 
(agencies)  jointly  published  regulations 
to  implement  the  CRA  (43  FR  47151) 
(1978  regulations). 

To  assist  financial  institutions  subject 
to  the  CRA  in  interpreting  these 
regulations  and  to  provide  guidance  on 
compliance  with  the  CRA,  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC)  issued  various  ■ 
interpretations  and  statements  of  policy, 
including  the  "Uniform  Interagency 
Community  Reinvestment  Act  Final 
Guidelines  for  Disclosure  of  Written 
Evaluations  and  Revised  Assessment 
Rating  System"  (1990  Rating 
Guidelines)  on  May  1, 1990  (55  FR 
18163)  and  the  "Community 
Reinvestment  Act  Policy  Statement  on 
Analyses  of  Geographic  Distribution  of 
Lending"  (1991  Lending  Analyses 
Policy  Statement)  on  December  6,  1991. 
The  agencies  also  jointly  issued  a 
"Statement  of  the  Federal  Financial 
Supervisory  Agencies  Regarding  the 
Community  Reinvestment  Act"  (1989 
PoUcy  Statement),  which  was  published 
in  the  Federal  Register  on  April  5, 1989 
(54  FR  13742). 
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On  May  4. 1995,  the  agencies  revised 
their  CRA  regulations  by  issuing  a  joint 
final  rule  (60  FR  22156).  See  12  CFR 
Parts  25,  228.  345  and  563e, 
implementing  12  U.S.C.  2901  et  seq. 
Subsequently,  the  agencies  published 
related  clarifying  amendments  on 
December  20, 1995  (60  FR  66048)  and 
May  10, 1996  (61  FR  21362).  The 
revised  regulations  were  phased  in  over 
a  two  year  period  ending  July  1, 1997, 
at  which  time,  the  1978  regulations  fully 
expired  and  all  provisions  of  the  revised 
regulations  became  applicable  to  all 
financial  institutions  covered  by  the 
CRA. 

On  October  21, 1996,  the  FFIEC 
published  agency  staff  guidance  imder 
the  new  regulations  in  the  form  of 
"Interagency  Questions  and  Answers 
Regarding  Community  Reinvestment" 
(Interagency  Q&As)  to  consolidate  staff 
guidance  regarding  the  revised  CRA 
regulations  into  a  comprehensive 
document  to  serve  as  informal  staff 
guidance  for  financial  institutions, 
agency  staff  and  the  public  (61  FR 
54647).  The  FFIEC  supplemented, 
amended,  and  republished  the 
Interagency  Q&As  on  October  7, 1997 
(62  FR  52105).  The  Interagency  Q&As  to 
be  their  primary  vehicle  for 
disseminating  guidance  interpreting 
their  CRA  regulations. 

CDRI  Review 

Section  303  of  the  Riegle  Commimity 
Development  and  Regulatory 
Improvement  Act  of  1994  (CDRI  Act) 
requires  each  federal  banking  agency  to 
streamline  and  modify  its  regulations 
and  written  policies  to  improve 
efficiency,  reduce  unnecessary  costs, 
and  eliminate  unwarranted  restraints  on 
credit  availability;  remove 
inconsistencies  and  outmoded  and 
duplicative  requirements;  and  work 
jointly  with  the  other  federal  banking 
agencies  to  make  uniform  all  regulations 
implementing  common  statutory  or 
supervisory  policies  (12  U.S.C.  4803(a)). 
During  the  review  of  their  CRA 
regulations,  the  agencies  identified 
interpretations  and  policy  statements 
issued  under  the  1978  regulations  that 
have  been  superseded  or  made  obsolete. 
In  particular,  the  agencies  have 
determined  that  the  1989  Policy 
Statement,  the  Rating  Guidehnes,  and 
the  Lending  Analysis  Policy  Statement 
are  obsolete  as  they  provide  guidance 
that  is  inconsistent  with  the  revised 
regulations  and  should  be  withdrawn. 

Withdrawal  of  Guidance  on  1978 
Regulations 

Since  the  revised  regulations  have 
been  fully  implemented,  the  FFIEC 
finds  that  the  guidelines  and  policy 


statements  issued  to  interpret  the  1978 
regulations  have  become  obsolete. 
Consequently,  the  FFIEC  is  withdrawing 
in  its  entirety  the  Rating  Guidelines  and 
the  Lending  Analysis  Policy  Statement. 
By  a  separate  notice,  the  agencies  are 
also  withdrawing  the  1989  Policy 
Statement.  This  notice  appears 
elsewhere  in  today's  Federal  Register. 
To  the  extent  that  any  agency 
individually  adopted  any  of  these 
guidelines  and  policy  statements,  it  has 
taken  action  to  rescind  such  guidelines 
or  policy  statements. 

Dated:  March  30, 1999. 
Keith  J.  Todd, 

Executive  Secretary,  Federal  Financial 

Institutions  Examination  Council. 

IFR  Doc.  99-8142  Filed  4-2-99;  8:45  am] 
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FEDERAL  HOUSING  FINANCE  BOARD 

[No.99-M-a] 

Prices  for  Federal  Home  Loan  Bank 
Services 

agetm^y:  Federal  Housing  Finance 

Board. 

ACTION:  Notice  of  prices  for  Federal 

Home  Loan  Bank  services. 

summary:  The  Federal  Housing  Finance 
Board  (Board)  is  publishing  the  prices 
charged  by  the  Federal  Home  Loan 
Banks  (Banks)  for  processing  and 
settlement  of  items  (negotiable  order  of 
withdrawal  or  NOW),  and  demand 
deposit  accounting  (DDA)  and  other 
services  offered  to  members  and  other 
eligible  institutions. 
EFFECTIVE  DATE:  April  5, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gwen  R.  Grogan,  Associate  Director, 
Office  of  Supervision  (202)  408-2892;  or 
Edwin  J.  Avila,  Financial  Analyst,  (202) 
408-2871;  Federal  Housing  Finance 
Board.  1777  F  Street,  N.W.,  Washington, 
D.C.  20006. 

SUPPLEMENTARY  INFORMATION:  Section 
11(e)  of  the  Federal  Home  Loan  Bank 
Act  (Bank  Act)  (12  U.S.C.  §  1431(e)) 
authorizes  the  Banks  (1)  to  accept 
demand  deposits  firom  member 
institutions,  (2)  to  be  drawees  of 
payment  instruments,  (3)  to  engage  in 
collection  and  settlement  of  payment 
instnmients  drawn  on  or  issued  by 
members  and  other  eligible  institutions, 
and  (4)  to  engage  in  such  incidental 
activities  as  are  necessary  to  the  exercise 
of  such  authority.  Section  11(e)(2)(B)  of 
the  Bank  Act  (12  U.S.C.  1431(e)(2)(B)) 
requires  the  Banks  to  make  charges  for 
services  authorized  in  that  section, 


which  charges  are  to  be  determined  and 
regulated  by  the  Board. 

Section  943.6(c)  of  the  Board's 
regulations  (12  CFR  943.6(c))  provides 
for  the  annual  pubhcation  in  the 
Federal  Register  of  all  prices  for  Bank 
services.  The  following  fee  schedules 
are  for  the  Banks  which  offer  item 
processing  services  to  their  members 
and  other  qualified  financial 
institutions.  Most  of  the  remaining 
Banks  provide  other  Correspondence 
Services  which  may  include  securities 
safekeeping,  disbursements,  coin  and 
currency,  settlement,  electronic  funds 
transfer,  etc.  However,  these  Banks  do 
not  provide  services  re'ated  to 
processing  of  items  drawn  against  or 
deposited  into  third  party  accounts  held 
by  their  members  or  other  qualified 
financial  institutions. 

District  1. — Federal  Home  Loan  Bank  of 
Boston  (1999  NOW/DDA  Services) 
(Services  not  provided) 

District  2. — Federal  Home  Loan  Bank  of 
New  York  (1999  NOW/DDA  Services) 
(Does  not  provide  item  processing 
services  for  third  party  accounts) 

District  3. — Federal  Home  Loan  Bank  of 
Pittsburgh  (1999  NOW/DDA  Services) 

Standard  Fee  Schedule 

Effective  Date  1/1/99  «r 

Deposit  Processing  Service  (DPS) 

DPS  Deposit  Tickets:  S0.6000  per  deposit 
Printing  of  Deposit  Tickets.  Pass-through 
Deposit  Items  Processed  for  volumes  of: 

(pricing  varies — ^tiered  by  monthly 

volume) 
1-25,000:  S0.0395  per  item  (transit) 
25,001-58,500:  S0.0390  per  item  (transit) 
58,501-91.500:  S0.0385  per  item  (transit) 
91,501-125,000:  S0.0380  per  item  (transit) 
125.001-158,500:  S0.0365  per  item  (transit) 
158.501-191,500:  S0.0345  per  item  (transit) 
191.501-over:  S0.0315  per  item  (transit) 
Deposit  hems  Encoded  (West)  for  volimies  of: 

(pricing  varies — tiered  by  monthly 

volume) 
1-25.000  S0.0390  per  item 
25,001-58,500:  $0.0386  per  item 
58,501-91,500:  $0.0382  per  item 
91,501-125,000:  S0.0378  per  item 
125.001-158,500:  S0.0365  per  item 
158,501-191,500:  $0.0360  per  item 
191,501-over:  $0.0355  per  item 
Deposit  Items  Encoded  (East)  for  volumes  of: 

(pricing  varies — tiered  by  monthly 

volume) 
1-25,000:  S0.0345  per  item 
25,001-58,500:  $0.0340  per  item 
58,501-91,500:  $0.0335  per  item 
91,501-125,000:  $0.0330  per  item 
125,001-158,500:  $0.0315  per  item 
158,501-191,500:  $0.0305  per  item 
191,501-over:  $0.0299  per  item 
Deposit  Items  Returned:  $2.5000  per  item 
Deposit  Items  Photocopied:  $3.9500  per 

photocopy 
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DPS  Photocopies-Subpoena:  $19.0000  per 

hour  of  processing  time. 
Plus:  $0.2500  per  photocopy 
Deposit  Items  Rejected  (applicable  to  pre- 

encoded  dep)osits  $0.2300  per  rejected 

item 
Canadian  Item  Processing:  $5.2500  per  item 
All  Foreign  Collection  Charges:  (Includes 

Foreign  Collection  Fees,  Bought  Foreign 

Collection  Fees,  Foreign  Bank  Processing 

Chains,  and  (Foreign  Check  Courier 

Chai:ges) 
Foreign  Return  Check  Fee:  $28.0000  per  item 
DPS  Transportation  (West):  S9.2500  per 

pickup 
DPS  Transportation  (East):  $9.2500  per 

pickup 
Return  Check  Courier  Service:  $135.0000  per 

month 

Depository  Account  Services 

"On-Us"  Returns  Deposited: 

Qualified  Returns:  $0.7000  per  item 

Raw  Returns:  S2.5000  per  item 
Mail  Deposits:  $5.7500  per  deposit 
Bond  Collection: 

Bearer:  $30.0000  per  bond 

Registered:  $40.0000  per  item 
Bond  Coupon  Collection:  $7.5000  per 

envelope 
Bond  Coupon  Returns:  $30.0000  per  coupon 
Deposit  Transfer  Vouchers:  $5.7500  per  item 

Electronic  Funds  Transfers 

Incoming  Wire  Transfers:  $6.2500  per 

transfier 
Outgoing  Wire  Transfers  (LINK):  $7.0000  per 

transfer 
Outgoing  Wire  Transfers  (Manual):  $10.5500 

per  transfer 
Fax  of  Wire  Transfier  Advice:  $3.5000  per 

transfer 
Internal  Book  Transfers  (LINK):  No  Charge 
Internal  Book  Transfers  (Manual);  $1.1000 

per  transfer 
Foreign  Wire  Surcharge:  $32.5000  per 

transfer  * 
Foreign  Wire  Tracers:  Pass-through 
Mortgage  Participation  Service  Fee:  $3.2000 

per  transfer 
Expected  Wires  Not  Received:  Penalty 

Assessed  •* 

Automated  Clearing  House 

ACH  Transaction  Settlement  (CR/DR): 

$0.2800  per  transaction 
ACH  Origination  Items  (CR/DR):  $0.2200  per 

item 
ACH  Origination  Record  Set-Up:  $1.7500  per 

record 
ACH  Origination  Items  Returned:  $6.0000  per 

returned  item 
ACH  Retums/NOCs-Facsimile:  $2.2500  per 

transaction 
ACH  Retums/NOCs-Telephone:  $3.6500  per 

transaction 
ACH/FRB  Priced  Service  Charges:  $0.2900 

per  transaction 

*  Note:  This  surcharge  will  be  added  to 
the  amount  of  the  outgoing  funds  transfer  to 
produce  a  single  total  debit  to  be  chai^ged  to 
the  customer's  account  on  the  date  of 
transfier. 

**  Note:  Standard  penalty  is  equivalent  to 
the  amount  of  the  wire(s)  times  the  daily  lOD 
rate,  divided  by  360.  If  the  wire  not  received 
causes  the  Bank  to  suffer  any  penalty, 


deficiency,  or  monetary  loss,  any  and  all 
related  costs  will  also  be  assessed. 

Federal  Reserve  Settlement 

FRB  Statement  Tcansaction  (CR/DR);  $0.5900 

per  transaction 
Reserve  Requirement  Pass-Thru  $30,000  per 

month  (active) 
Correspondent  Transaction  (OR):  $0.5900  per 

transaction 
Direct  Send  Settlement:  $150.0000  per  month 
FRB  Inclearing  Settlement:  $150.0000  per 

month 
FRB  Coin  &  Currency  Settlements:  $40.0000 

per  month 

Demand  Deposit  Services 

Clearing  Items  Proce8sed:$0.1600  per  item 
Qearing  Items  Fine  Sorted  (for  return  with 

Bank  statements):  $0.0800  per  item 
Reconcilement  Copies-Manual:  $0.1100  per 

copy 
Reconcilement  Copies-^agTape:  $0.0540  per 

copy 
Reconcilement  MagTape  Processing:  Pass- 
through 
Reconcilement  Copies-Voided:  $0.0450  per 

copy 
Check  Photocopies-Mail:  $3.9500  per 

photocopy 
Check  Photocopies-Telephone/Fax:  $4.7500 

I>er  photocopy 
Check  Photocopies-Subpoena:  $0.7000  per 

photocopy 
Stop  Payment  Orders:  $17.7500  per  item 
Stop  Payment  Cancellations:  $9.0000  per 

cancelled  item 
FRB  Retiim  Items  Qualified:  $0.2600  per  item 
FRB  Return  Items  Processed:  $0.4400  per 

item 
FRB  Retiun  Items  Over  $2,500:  $6.0000  per 

item 
Collections  &  Forgeries:  $17.5000  per  item 
Check  Imprinting:  Pass-through 
Request  for  Fax/Photocopy:  $4.7500  per 

dociunent/page 

Check  Processing  (Inclearing) 

Checks  Processed  for  volimie  of:  (pricing 
varies — tiered  by  monthly  volume) 
1-25,000:  $0.0460  per  item 
25,001-58,500:  $0.0435  per  item 
58,501-91,500  $0.0409  per  item 
91,501-125,000  $0.0383  per  item 
125,001-158,500:  $0.0355  per  item 
158,501-191,500:  $0.0329  per  item 
191,501-350,000:  &0.0298  per  item 
350,001-500.000:  $0.0272  per  item 
500,001-over  $0.0247  per  item 

Full  Backroom  Service  (Item  Processing 
Charges) 

Non-Truncated  Checks  for  volumes  of: 
(pricing  varies — tiered  by  monthly 
1-25,000:  $0.0598  per  item 
25,001-58,500:  $0.0588  per  item 
58,501-91,500:  $0.0572  per  item 
91,501-125,000:  $0.0557  per  item 
125,001-158,500:  $0.0542  per  item 
158,501-191,500:  $0.0527  per  item 
191,501-350,000:  $0.0512  per  item 
350,001-500,000:  $0.0475  per  item 
500,001-over:  $0.0445  per  item 
Truncated  Checks  for  volimies  of:  (pricing 
varies — tiered  by  monthly  volume) 

1-25.000:  $0.0498  per  item 

25,001-58,500:  $0.0488  per  item 

58,501-91,500:  $0.0472  per  item 


91.501-125,000:  $0.0457  per  item 
125.001-158300:  $0.0442  per  item 
158,501-191,500:  $0.0427  per  item 
191,501-350,000:  $0.0412  per  item 
350,001-500,000:  $0.0375  per  item 
500,001-over:  $0.0345  per  item 

Modified  Backroom  Service  (Item  Processing 
Charges) 

Non-Truncated  Checks  for  voltunes  of: 
(pricing  varies — tiered  by  monthly 
volume) 
1-25,000:  $0.0498  per  item 
25,001-58,500:  $0.0488  per  item 
58,501-91,500:  $0.0472  per  item 
91,501-125,000:  $0.0457  per  item 
125,001-158,500:  $0.0442  per  item 
158,501-191.500:  $0.0427  per  item 
191.501-350,000:  $0.0412  per  item 
350,001-500,000:  $0.0375  per  item 
500,001-over:  $0.0345  per  item 
Truncated  Checks  for  volumes  of:  (pricing 
varies — tiered  by  monthly  volume) 
1-25,000:  $0.0398  per  item 
25,001-58,500:  $0.0388  per  item 
58,501-91,500:  $0.0372  per  item 
91,501-125,000:  $0.0357  per  item 
125,001-158,500:  $0.0342  per  item 
158,501-191,500:  $0.0327  per  item 
191,501-350,000:  $0.0312  per  item 
350,001-500,000:  $0.0275  per  item 
500,001-oven  $0.0245  per  item 

Image  Services 

Proof  Of  Deposit  (POD)  Service 

Pricing  for  each  of  these  premium  services 
is  customer-specific,  based  upK)n  individual 
service  requirements:  please  call  your 
Relationship  Officer  at  (800)  288-3400  b« 
further  information. 

Check  Processing  (Associated  Services) 

Unidentified  Items  Processed:  $1.9500  per 

item 
Over-The-Counter  Items:  $0.1900  per  item 
OTC  Item  Transportation:  $10.0000  per 

month 
Special  Cycle  Sorting:  $0.0220  per  item 
Mid-Cycle  Statement  (Purged):  $0.5500  per 

item  (Min  $2.75) 
Mid-Cycle  Stmt  (Non-Purged):  $2.7500  per 

statement 
Statement  Printing:  $0.0300  per  page 
Statement  Processing: 
Statements  using  Generic  Envelopes: 

$0.0640  per  envelope 
Statements  using  Custom  Envelopes: 

$0.1075  per  envelope 
Statements  using  Large  Envelopes:  $0.6500 

per  envelope 
Envelope  Destruction  Fee:  $0.0300  per 

envelope 
Additional  Stuffier  Processing  (one  stufier  per 

statement  free — applicable  to  all 

additional  stuffer):  $0.0275  per  stuffer 
Selective  Stuffer  Processing:  $0.1000  per 

statement 
Daily  Report  Postage:  Pass-through 
Statement  Postage:  Pass-through 
Standard  Return  Calls:  Si. 4500  per  item 
Automated  Return  Calls:  $0.2900  per  item 
Retiun  Calls  via  Link:  $0.7700  per  item 
Late  Return  Calls:  $5.0000  per  item 
FRB  Return  Items  Qualified:  $0.2600  per  item 
FRB  Return  Items  Processed:  $0.4400  per 

item 
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FRB  Return  Items  Over  S2,S00:  $6.0000  per 

item 
Suspect  Item  Processing:  $5.0000  per  suspect 

item 
Check  Photocopies— Mail:  $3.9500  per 

photocopy 
Check  Photocopies— Telephone/Fax:  $4.7500 

per  photocopy 
Check  Photocopies-Subpoena:  $0.7000  per 

photocopy 
Signature  Verification  Copies:  $0.8000  per 

copy 
Check  Retrieval:  $1.7500  per  item 
KflCRSort  Option  (Fixed  Fee):  $27.8500  per 

month 
MICRSort  Option  (per  item):  $0.0320  per 

item 
Collections  &  Forgeries:  $17.5000  per  item 
MCP)  Microfiche  Service  (Min.  $20.00,  Max. 

$100.00):  $0.0022  per  item 
Transportation:  Pass-through 

Coin  It  Currency  Service:  Western  Service 
Area 

Cash  Orders:  $2.5000  per  order,  plus: 
Currency  Orders:$0.3400  per  $1,000* 
Coin  Orders:  $2.5500  per  box 
Currency  Deposits:  $1.3500  per  $1,000* 
Coin  Deposits:  $1.9500  per  standard  bag 
Coin  Deposits  (Non-Standard):  S3.0000  per 

non-standard  bag 
Coin  Deposits  (Unsorted):  $9.0000  per  mixed 

bag 
Food  Stamp  Deposits:  $2.0000  per  $1,000* 
Late  Order  Surcharge:  $5,0000  per  order 
Coin  Shipment  Surcharge:  $0.2700  per  excess 

bag** 
C4C  Transportation  (Zone  Wl):  $17.5000  per 

stop 
C&C  Transportation  (Zone  W2):  $29.5000  per 

stop 
C&C  Transportation  (Zone  W3):  $40.0000  per 

stop 

C&C  Transportation  (Zone  W4):  Negotiable 
•  •* 

Coin  ft  Currency  Service:  Eastern  Service 
Area 

Cash  Orders:  $2.5000  per  order,  plus: 
Currency  Orders:  $0.3400  per  $1,000* 
Coin  Orders:  $3.0000  per  box 
Currency  Deposits:  $1.3500  per  $1,000* 
Coin  Deposits:  $1.9500  per  standard  bag 
Coin  Deposits  (Non-Standard):  $3.0000  per 

non-standard  bag 
Coin  Deposits  (Unsorted):  $9.0000  per  mixed 

bag 
Food  Stamp  Deposits:  $2.0000  per  $1,000* 
Late  Order  Surcharge:  $5.0000  per  order 
Coin  Shipment  Surcharge:  $0.2700  per  excess 

bag** 
CftC  Transportation  (Zone  El):  $26.5000  per 

stop 
CftC  Transportation  (Zone  E2):  $36.7500  per 

stop 
C&C  Transportation  (Zone  E3):  $55.0000  per 

stop 
CftC  Transportation  (2^ne  E4):  Negotiable 

*** 

*  Note:  Charges  will  be  applied  to  each 
$1,000  ordered  or  deposited,  and  to  any 
portion  of  a  shipment  not  divisible  by  that 
standard  unit. 

*  Note:  A  siurharge  will  apply  to  each 
container  (box/bag)  of  coin  in  an  order/ 
delivery  after  the  first  20  containers. 


***  Note:  Reserved  for  remote  locations: 
delivery  charges  will  be  negotiated  with  the 
courier  service  on  an  individual  basis. 

Account  Maintenance 

Demand  Deposit  Accounts:  $22.2500  per 

month,  per  account 
Cut-Off  Statements:  $11.5000  per  statement 
Telephone  Inquiry:  $2.2500  per  telephone 

call 
Paper  Advice  of  Transactions  (DTS): 

$30.0000  per  account,  per  month 
Daily  Transaction  Data  via  LINK:  No  Charge 

Monthly  Minimiun  Charges 

The  Bank  reserves  the  right  to  impose  a 
monthly  minimum  charge  for  its  services. 
The  standard  minimum  for  1999  will  be 
$2,000  per  month,  applied  against  Check 
Processing,  Deposit  Processing,  and/or  Proof 
of  Deposit  Services.  Pass-through  items,  such 
as  postage  and  transp)ortation,  do  not  apply. 

Account  Overdraft  Penalty 

Greater  of  $75.00  per  day  and  the  daily 
interest  on  the  amount  of  the  overdraft  (Rate 
used  for  calculation  equal  to  the  highest 
posted  advance  rate  plus  3.0%) 

Requests  for  Programming  Changes 

Programming  support  for  new  services, 
enhancements  to  existing  service  levels,  or 
servicer  conversions  requiring  at  least  one 
hour  of  programmer  time  and/or  equivalent 
FHLB  expenses  will  be  charged  at  a  rate  of 
$100.00  per  hour,  plus  expenses. 

Attention:  Customers  Receiving 
Transportation  Charges  Under  Any  Service 

Rates  and  charges  relative  to  transportation 
vary  depending  on  the  location  of  the 
office(s)  serviced.  Details  regarding  the 
pricing  for  the  transportation  to/from  sptecific 
institutions  or  individual  locations  will  be 
provided  ujion  their  subscription  to  that 
service. 

Surcharges  may  be  applicable  and  will  be 
applied  to  the  customer  as  effective  and 
without  prior  notice. 

Custom  Pricing — Extension  Agreements 

Effective  Date  1/1/99 

Deposit  Processing  Service  (DPS) 

DPS  Deposit  Tickets:  $0.6000  per  deposit 
Printing  of  Deposit  Tickets:  Pass-through 
Deposit  Items  Processed  for  volumes  of 

pricing  varies — tiered  by  monthly 

volume: 
1-25,000:  $0.0385  per  item  (transit) 
25,001-58,500:  $0.0379  per  item  (transit) 
58,501-91,500:  $0.0374  per  item  (transit) 
91,501-125,000:  $0.0368  per  item  (transit) 
125,001-158,500:  $0.0363  per  item  (transit) 
158,501-191,500:  $0.0345  per  item  (transit) 
191,501-over:  $0.0315  per  item  (transit) 
Deposit  Items  Encoded  (West)  (Pricing 

varies — tiered  by  monthly  volume)  for 

volumes  of: 
1-25,000:  $0.0390  per  item 
25,001-58,500:  $0.0386  per  item 
58,501-91,500:  $0.0382  per  item 
91,501-125,000:  $0.0378  per  item 
125,001-158,500:  $0.0365  per  item 
158.501-191,500:  $0.0360  per  item 
191,501-over:  $0.0355  per  item 


Deposit  Items  Encoded  (East)  (Pricing 
varies — tiered  by  monthly  volume]  fimr 
voliraies'of: 
1-25,000:  $0.0345  per  item 
25,001-58,500:  $0.0340  per  item 
58,501-91,500:  $0.0335  per  item 
91,501-125.000:  $0.0330  per  item 
125,001-158,500:  $0.0315  per  item 
158,501-191,500:  $0.0305  per  item 
igi.501-over:  $0.0299  per  item 
Deposit  Items  Returned:  $1.9000  per  item 
Deposit  Items  Photocopied  $3.7500  per 

photocopy 
DPS  Photocopies— Subpoena:  $19.0000  per 

hour  of  processing  time 
Plus  $0.2500  per  photocopy 
Deposit  Items  Rejected  (applicable  to  pre- 
encoded  deposits  only):  $0.2300  per 
rejected  item 
DPS  Transportation  (West):  $8.9000  per 

pickup 
DPS  Transportation  (East):  $8.9000  per 

pickup 
Return  Check  Courier  Service:  $130.0000  per 
month 

Coin  ft  Currency  Service:  Western  Service 
Area 

Cash  Orders:  $2.5000  per  order,  plus: 
Currency  Orders:  $0.3300  per  $1,000  * 
Coin  Orders:  $2.5000  per  box 
Currency  Deposits:  $1.3200  per  $1,000* 
Coin  Deposits:  $1.9000  per  standard  bag 
Coin  Deposits  (Non-Standard):  $2.9500  per 

non-standard  bag 
Coin  Deposits  (Unsorted):  $8.7500  per  mixed 

bag 
Food  Stamp  Deposits:  $1.8500  per  $1,000  * 
Late  Order  Surdiarge:  $5.0000  per  order 
Coin  Shipment  Surcharge:  0.2700  per  excess 

bag** 
C&C  Transportation  (Zone  Wl):  $17.1000  per 

stop 
C&C  Transportation  (Zone  W2):  $28.9500  per 

stop 
C&C  Transportation  (Zone  W3):  $38.5000  per 

stop 
C&C  Transportation  (Zone  W4): 

Negotiable*** 

Coin  &  Currency  Service:  Eastern  Service 
Area 

Cash  Orders:  $2.5000  per  order,  plus: 
Currency  Orders:  $0.3300  per  $1,000* 
Coin  Orders:  $2.9500  per  box 
Currency  Deposits:  $1.3200  per  $1,000* 
Coin  Deposits  $1.9000  per  standard  bag 
Coin  Deposits  (Non-Standard):  $2.9500  per 

non-standard  bag 
Coin  Deposits  (Unsorted):  $8,750  per  mixed 

bag 
Food  Stamp  Deposits:  $1.8500  per  $1,000* 
Late  Order  Surcharge:  $5.0000  per  order 
Coin  Shipment  Surcharge:  $0.2700  per  excess 

bag** 
C&C  Transportation  (Zone  El):  $25.8500  per 

stop 
C&C  Transportation  (Zone  E2):  $35.9000  per 

stop 
C&C  Transportation  (Zone  E3):  $55.0000  per 

stop 
C&C  Transportation  (Zone  E4): 

Negotiable*** 
*  Note:  Charges  will  be  applied  to  each 
51,000  ordered  or  deposited,  and  to  any 
portion  of  a  shipment  not  divisible  by  that 
standard  unit. 
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**  Note:  A  surchaige  will  apply  to  each 
container  (box/bag)  of  coin  in  an  order/ 
delivery  after  the  first  20  containers. 

•**  Note:  Reserved  for  remote  locations: 
delivery  chai;ges  will  be  negotiated  with  the 
courier  service  on  an  individual  basis. 

Oieck  Processing  (Inclearing) 

Checks  Processed  for  volumes  of  (pricing 
varies — tiered  by  monthly  volume): 
1-25,000:  $0.0448  per  item 
25,001-58.500:  $0.0426  per  item 
58,501-91,500:  $0.0402  per  item 
91,501-125,000:  $0.0378  per  item 
125,001-158,500:  $0.0349  per  item 
158,501-191,500:  $0.0324  per  item 
191,501-350,000:  $0.0298  per  item 
350,001-500,000:  $0.0272  per  item 
500,001-ovw:  $0.0247  per  item 

Full  Backroom  Service  (Item  Processing 
Charges) 

Non-Truncated  Checks  Ccm'  volumes  of 
([mcing  varies — tiered  by  monthly 
volume): 
1-25,000:  $0.0589  per  item 
25,001-58,500:  $0.0574  per  item 
58,501-91,500:  $0.0559  per  item 
91,501-125.000:  $0.0544  per  item 
125,001-158,500:  $0.0529  per  item 
158,501-191,500:  $0.0514  per  iton 
191,501^350,000:  $0.0499rperitem 
350,001-500,000:  $0.0469  per  item 
500,001-aven  $0.0439  per  item.- 
Trucatad  Checks  fix  volumes  of  (pricing 
varies — tiered  by  mcmthly  volume): 
1-25,000:  $0.0489  per  item 
25,001-58,500:  $0.0474  per  item 
58,501-91,500:  $0.0459  per  item 
91,501-125,000:  $0.0444  per  item 
125,001-158,500:  $0.0429  per  item 
158,501-191,500:  $0.0414  per  item 
191,501-350,000:  $0.0399  per  item 
350,001-500,000:  $0.0369  per  item 
500,001-over  $0.0339  per  iten» 

Modified  Backrotan  Service  Qtem  Processing 
Charges) 

Non-Truncated  Checks  for  volumes  of 
(Pricing  varies — tiered  by  monthly 
volume): 
1-25,000:  $0.0489  per  iton 
25,001-58,500:  $0.0474  per  item 
58,501-91,500:  $0.0459  p«r  item 
91,501-125,000: 0.0444  per  item 
125,001-158,500:  $0.0429  pa- item 
158301-191,500:  $0.0414  per  item 
191,501-350,000:  $a0399  per  item 
350,001-500.000:  $0.0389  per  item 


500,001-over  $0.0339  per  item 
Truncated  Checks  for  volumes  of  (Pricing 
varies — tiered  by  monthly  volume): 
1-25,000:  $0.0389  pef  item 
25,001-58,500:  $0.0374  per  item 
58.501-91,500:  $0.0359  per  item 
91,501-125,000:  0.0344  per  item 
125,001-158.500:  $0.0329  per  item 
158,501-191,500:  $0.0314  per  item 
191,501-350,000:  $0.0299  per  item 
350,001-500,000:  $0.0269  per  item 
500,001-over:  $0.0239  per  item 

Check  Processing  (Associated  Services) 

Unidentified  Items  Processed:  $1:9500  per 

item 
Over-The-Counter  Items:  $0.1900  per  item 
ore  Item  Transportation:  $10.0000  pCT 

month 
Special  Cycle  Sorting:  $0.0220  per  item 
Mid-Cycle  Statement  (Purged):  $0.5500  per 

item  (Min  $2.75) 
Mid-Cycle  Stmt.  (Non-Purged):  $2.7500  per 

statement 
Check  (NOW)  Sutement  Processing: 
Statements  using  Generic  Envelopes: 

$0.0620  per  envelope 
Statements  using  Custom  Envelopes: 

$0.1050  per  envelope 
Statements  using  Large  Envelopes:  $0.5900 

per  envelope 
Envelope  Destruction  Fee:  $0.0300  per 

envelope 
Additional  StufEer  Processing  (one  stufiisr  per 

statement  free — applicable  to  all 

additional  stuSsrs):  $0.0250  pecstuffer 
Selective  Stufiw  Processing:  $0.0700  per 

statement 
Daily  Report  Postage:  Pass-through 
Statement  Postage:  Pass-through 
Standard  Return  Calls:  $1.3500  per  item 
Automated  Return  Calls:  $0.2700  per  item 
Return  Calb  via  Link  $0.2700  per  item 
Late  Return  Calls:  $5.0000  per  item 
Suspect  Item  Processing:  $5.0000  per  item 
PRE  Return  Items  Qualified:  $0.2200  pa-  item 
FRB  Return  Items  Processed:  $0.4300  per 

item 
FRB  Return  Items  Over  $2,500:  $6.0000  per 

item 
Check  Photoc(^ies-^«i(ail:  $3.9S00-p«r 

photocopy 
Check  Photocopies— Telephone/Fax:  $4.7500 

per  photocopy 
Check  Photocopies — Subpoena:  $0.7000  per 

photocopy 
Signature  Verification  Copies:  $0.8000  per 


Check  Retrieval:  $1.6000  per  item 
MICRSort  Option  (Fixed  Fee):  $27.8500  per 

month 
MICRSort  Option  (per  item):  $0.0320  per 

item 
MCP)  Microfiche  Service  (Min.  $20.00,  Max 

$100.00):  $0.0022  per  item 
Collections  and  Forgeries:  $17.5000  per  item 
Transportation:  Pass-through 

Attention:  Customers  Receiving 
Transportation  Charges  Under  Any  Service 

Rates  and  charges  relative  to  transportation 
vary  depending  on  the  locationof  the  ofrice(s) 
serviced.  Details  regarding  the  pricing  for  the 
transpwrtation  to/from  specific  instructions 
at  individual  locations  will  be  provided 
upon  their  subscription  to  that  service. 

Surcharges  may  be  applicable  and  will  be 
applied  to  the  customer  as  effective  and 
without  prior  notice. 

Monthly  Minimtmi  Charges 

The  Bank  reserves  the  right  to  impose  a 
monthly  minimum  chaige  for  its  services. 
The  standard  minimimi  for  1999  will  be 
$2,000  per  month,  applied  gainst  Check 
Processing.  Deposit  Processing,  and/or  Proof 
of  Deposit  Services.  Pass-through  items,  such 
as  postage  and  transportation,  do  not  apply. 

Requests  far  Programming  Changes 

Programming  support  for  new  services, 
enhancements  to  eidsting  service  levels,  or 
servicer  conversions  requiring  at  least  one 
hour  of  progranmier  time  and/or  equivalent 
FHLB  expenses  wiH  be  charged  at  a  rate  of 
$100.00  per  hour,  plus  expenses. 

District  4.— Federal  Home  Loan  Bank  of 
Atlanta  (1909  NOVi/DDA  Sernces) 
(Doei  not  provide  ttem  procawing 
for  third  party  aoeoont^ 


District  5.— Federal  Home  Loan  Bank  of 
Cincinnati  (1999  NOW/ODA  Services) 
(Does  not  provide  item  processing 
services  for  third  party  accounts) 

District  6.— Federal  Home  Loan  Bank  of 
IndianapoUs  (1999  J40W/DDA  Services) 

FEE  SCHEDULES 


Effective  January  1, 1997 

/.  Cheddng  Account  Service  Traiuoction 
Chaigu 


Safekeeping 
(per  item) 

Turnaround 
(daiyor 

cyde4(per 
Ham) 

Compiete 
(per  Item) 

Ful  service  Image* 

Umltodseivice  knags* 

Monthly  vdume 

Per  Hem 

III  nill  ■■>    II   lli 

Pet  item 

Per 
statement 

0-6,000 

5-10.000 

10-15W) 

1 5-2SJO0O  .. 

2&-60X)00  

$.053 
.045 
.044 
.039 
.038 
.034 
.031 
.029 

$.0636 
.0585 
.0545 
.0475 
.0435 
.0405 
.0375 
.0345 

$0675 
.0656 
.0635 
.0625 
.0605 
.0765 
.0756 
.0745 

SM 
.06 
.06 
.06 
.06 
.06 
.06 
.06 

$.40 
.40 
.40 
.40 
.40 
.40 
.40 
.40 

$-02 
.02 
.02 
.02 
.02 
.02 
.02 
.02 

$.40 
.40 
.40 
.40 
.40 

50-75,000 

75-100,000  . 

100-and  up 

.40 
.40 
40 
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n.  Ancillary  Service  Fees 

Large  Dollar  Signature  Verification:  $0.50 

Over-the-counters  and  Microfilm:  50.035 

Return  Items:  $2.40 

Photocopies**  and  Facsimiles:  $2.50 

Certified  Checks:  $1.00 

Invalid  Accounts:  $0.50 

Late  Returns:  $0.50 

Invalid  Returns:  $0.50 

No  MICR/OTC:  $0.50 

Settlement  Only:  $100.00  per  month 

•t-Joumal  Entries:  $3.00  each 
Encoding  Errors:  $2.75 
Fine  Sort  Numeric  Sequence:  $0.02 
Access  to  Infoline:  $50.00  per  month 
High  Dollar  Return  Notification:  N/C 
iJeSit  Entries:  N/C 
Debit  Entries:  N/C 
Standard  Stmt.  Stuffers  (up  to  2)***:  N/C 

Minimum  processing  fee  of  $40.00  per 
month  will  apply  for  total  NOW  services. 
Also  included  in  the  above  fees — at  no 
additional  cost  are  Federal  Reserve  fees, 
incoming  courier  fees,  software  changes, 
disaster  recovery,  envelope  discount  and 
inventory. 

'Image  Monthly  Maintenance  Fee  of 
$500.00  for  0-32%  of  accounts;  $300.00  for 
33-49%  of  accounts;  and  $200.00  for  50%+ 
will  be  assessed  for  Image  Statements. 

••Photocopy  request  of  50  or  more  are 
charged  at  an  hourly  rate  of  $15.00. 

•••Each  additional  (over  2)  will  be  charged 
at  $.02  per  statement. 

b.  Demand  Deposits  Accounts  /  ACH 

Item  Processing  Service  Fees 
Cash  Management  Service 

Demand  deposit  clearings  will  have  the 
following  service  charges: 
Stop  payments:  $6.00  per  stop 
Photocopies:  $2.50  per  copy 
Collection/Retiim/Exception:  $5.00 
Daily  Statement:  $2.00 
Maintenance:  $30.00  per  month 
Debit  Entries:  N/C 
Credit  Entries:  N/C 

ACM  Fees 

Tape  transmission:  $8.50  per  tape 

or  originations:  $.045  per  item 
NACHA,  MPX:  Actual  Federal  Reserve 

charges 
ACH  entries  clearing  through  our  R4T 

number:  $.25  per  item 
Settlement  only:  $65.00  per  month 
ACH  retums/NOC:  $2.50  per  item 

Collected  balances  will  earn  interest  at 
CMS  daily  posted  rate. 

Prices  e^ctivB  April  1, 1993. 

c.  Deposit  Services 

Federal  Home  Loan  Bank  of  Indianapolis 

Pre-«ncoded  Items: 

Qty:  S0.04  per  item 

RCPC:  $.05  per  item 

Other  Districts:  $.085  per  item 
Unencoded:  $.165  per  item 
Food  Stamp:  $.14  per  item 
Photocopies:  $2.50  per  copy 
Adjustments  on  pre-encoded  work:  $2.75  per 

error 
EZ  Dear:  $.14  per  item 
Coupons:  $8.25  per  envelope 
Collections:  $6.00  per  item 
Cash  Letter:  $2.00  per  cash  letter 


Deposit  Adjustments:  $.30  per  adjustment 

Debit  Entries:  N/C 

Credit  Entries:  N/C 

Microfilming:  N/C 

Mortgage  Remittance  (Basic  Service):  $.35 

Settlement  only:  $100.00  per  month 

-f-Joumal  Entries:  $3.00  each 
Courier*  Indianapolis  (city):  $8.25  per 

location,  per  day,  per  pickup 
•Outside  Indianapolis:  Prices  vary  per 
location. 

N/C— No  Charge. 

Prices  effective  February  1, 1998. 

District  7. — Federal  Home  Loan  Bank  of 
Chicago  (1999  NOW/DDA  Services) 
(Does  not  provide  item  processing 
services  for  third  party  accounts) 

District  8. — Federal  Home  Loan  Bank  of 
Des  Moines  (1999  NOW/DDA  Services) 
(Does  not  provide  item  processing 
services  for  third  party  accounts) 

District  9.— Federal  Home  Loan  Bank  of 
Dallas  (1999  NOW/DDA  Services)  (Does 
not  provide  item  processing  services  for 
third  party  accounts) 

District  10. — Federal  Home  Loan  Bank 
of  Topeka  (1999  NOW/DDA  Services) 
(Does  not  provide  item  processing 
services  for  third  party  accounts) 

District  11. — Federal  Home  Loan  Bank 
of  San  Francisco  (1999  NOW/DDA 
Services)  (Does  not  provide  item 
processing  services  for  third  party 
accounts) 

District  12.— Federal  Home  Loan  Bank 
of  Seattle  (1999  NOW/DDA  Services) 
(Does  not  provide  item  processing 
services  for  third  party  accounts) 

By  the  Federal  Housing  Finance  Board. 

Dated:  March  29, 1999. 
William  W.  Ginsberg, 
Managing  Director. 
[FR  Doc.  99-6294  Filed  4-2-99;  8:45  ami 

8IUJHQCO0E  S72S-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  AgreementCs)  Filed 

The  Commission  hereby  given  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  202-010776-112. 

Title:  Asia  North  America  Eastboimd 
Rate  Agreement. 

Parties:  American  President  Lines, 
Ltd.,  APL  Co.  FTE  Ltd.,  Hapag-Lloyd 


Container  Linie  GmbH,  Kawasaki  Kisen 
Kaisha,  Ltd.,  A.P.  MoUer-Maersk  Line, 
Mitsui  O.S.K.  Lines,  Ltd..  Nikppon 
Yusen  Kaisha,  Orient  Overseas 
Container  Line,  Inc.,  P&O  Nedlloyd 
B.V.,  P&O  Nedlloyd  Limited,  Sea-Land 
Service,  Inc. 

Synopsis:  Under  the  proposed 
agreement  modification,  the  parties  are 
suspending  their  agreement  for  six 
months  and  will  not  exercise  any 
authority  contained  in  the  agreement 
except  for  certain  "winding-down" 
activities.  Further,  the  modification 
provides  that  one  or  more  of  the 
members  may  enter  into  individual  or 
joint  service  contracts. 

Agreement  No.:  217-011659. 

Title:  CMA/Maersk/Sea-Land  Space 
Charter  Agreement. 

Parties:  A.P.  MoUer-Maersk  Line,  Sea- 
Land  Service,  Inc.,  Compagnie  Maritime 
d'Afeetement,  S.A.  ("CMA"). 

Synopsis:  The  proposed  Agreement 
authorizes  Maersk  and  Sea-Land  to 
charter  space  to  CMA  in  the  trade 
between  the  Atlantic  and  Gulf  Coasts  of 
the  United  States  and  ports  in  the 
Bahamas,  ports  on  the  Mediterranean 
Sea,  and  ports  on  the  Atlantic  Coast  of 
the  Iberian-peninsula. 

Agreement  No.:  224-201009-002. 

Title:  Houston — ^Mediterranean 
Terminal  Service  Agreement. 

Parties:  Port  of  Houston  Authority  of 
Harris  County,  Texas  Mediterranean 
Shipping,  Co.  S.A. 

Synopsis:  The  proposed  amendment 
extends  the  term  of  Uie  agreement  until 
May  31, 1999. 

Dated:  March  31, 1999. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  Van  Brakle, 
Secretary. 

(FR  Doc.  99-8178  Filed  4-2-99;  8:45  am) 
BIUJNQ  CODE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
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owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  appUcation  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors,  hiterested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  29, 1999. 

A.  Fedei^  Reserve  Bank  of  Qeveland 
(Paul  Kaboth,  Banking  Supervisor)  1455 
East  Sixth  Street.  Cleveland.  Ohio 
44101-2566: 

1.  Minster  Financial  Corp.,  Minster, 
Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Minster  Bank. 
Minster,  Ohio. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Van  Orin  Bancorp,  Inc.,  Van  Orin, 
Illinois;  to  become  a  bank  holding 
company  by  acqtiiring  100  percent  of 
the  voting  shares  of  First  State  Bank  of 
Van  Orin,  Van  Orin,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  30, 1999. 
Jennifin-  J.  JohnMui, 
Secretary  of  the  Board. 
(FR  Doc.  99-6210  Filed  4-2-99;  8:45  am] 
BIUJNQCOOE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
appUed  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 


also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  April  19, 
1999. 

A.  Federal  Resale  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1413: 

1.  James  V.  Antonacci,  Richard  K. 
McCord,  Charles  E.  Robbins,  and 
Richard  H.  Levi,  all  of  Springfield, 
Illinois  to  acquire,  as  a  group  acting  in 
concert,  the  voting  shares  of  Fairmount 
Bancorp,  Inc.,  and  The  First  National 
Bank  of  Fairmount,  both  of  Fairmoimt, 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  30, 1999. 
Jennifer  J.  JiriinMMi, 
Secretary  of  the  Board. 
(FR  Doc.  99-6212  Filed  4-2-99;  8:45  am] 
BILUNG  COOE  C21»-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiddng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  19, 1999. 

A.  Federal  Reserve  Bank  of  Chicago 
(PhiUp  Jackson,  Applications  Officer) 


230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Bank  of  Montreal,  Toronto,  Canada; 
and  Bankmont  Financial  Corp.,  Chicago 
Ilhnois;  to  engage  de  novo  through  their 
subsidiary,  Nesbitt  Bums  Securities, 
Inc.,  Chicago,  Illinois  in  investing  and 
trading  activities  pursuant  to  § 
225.28(b)(8)(ii)  of  Regulation  Y;  and 
buying  and  selling  bullion,  and  related 
activities  pursuant  to  §  225.28(b)(8)(iii) 
of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  30, 1999. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
(FR  Doc.  99-6211  Filed  4-2-99;  8:45  am] 
BIUMQ  CODE  SZIIMII-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Progrm  Announcement  99062] 

Cooperative  Agreement  for  1999 
National  Breast  and  Cervical  Cancer 
Early  Detection  Program;  Notice  of 
Availability  of  Funds 

APurpoae 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  yeeu-  (FY)  1999 
funds  for  a  cooperative  agreement 
program  for  the  National  Breast  and 
Cervical  Cancer  Early  Detection 
Program.  This  program  addresses  the 
"Healthy  People  2000"  priority  area(s) 
related  to  cancer. 

The  purpose  of  this  program  is  to 
establish  a  State/territorial/tribal 
comprehensive  public  health  approach 
to  reduce  breast  and  cervical  cancer 
morbidity  and  mortaUty  through 
screening,  tracking,  follow-up  and  case 
management,  public  education, 
information,  and  outreach,  professional 
education,  quality  assurance  and 
improvement,  surveillance,  evaluation, 
partnership  development  and 
conununity  involvement.  The  program 
is  established  to  eliminate  disptarity  and 
provide  comprehensive  breast  and 
cervical  cancer  screening  services  for  all 
women  at  or  below  250  percent  of  the 
official  poverty  fine  as  estabUshed  by 
the  Director  of  the  Office  of 
Management  and  Budget  (OMB)  and 
revised  by  the  Secretary  of  DHHS  in 
accordance  with  secticm  673(2)  of  the 
Omnibus  Budget  ReconciUation  Act  of 
1991  (Section  1504(b)(3)  of  die  PHS  Act. 
as  amended).  Criteria  for  priority 
populations  are  uninsured  or  under- 
insured  older  women  who  are  racial. 
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ethnic  and  cultural  minorities,  such  as 
American  Indians,  Alaslca  Natives, 
African-Americans,  Hispanics.  Asian/ 
Pacific  Islanders;  Lesbians;  women  with 
disabilities;  and  for  women  who  live  in 
hard-to-reach  communities  in  urban  and 
rural  areas.  Priority  populations,  as 
defined  above,  will  be  used  throughout 
this  document. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  official  health  departments  of  States 
and  Territories  or  their  bona  fide  agents 
or  instnmientalities  and  to  Indian  Tribal 
governments  (including  Indian  Tribes. 
Tribal  organizations.  Alaska  Natives  and 
Urban  Indian  organizations,  hereafter 
referred  to  as  Tribes).  This  includes  the 
Commonwealth  of  Puerto  Rico,  the 
Federated  States  of  N4icronesia,  Guam, 
and  the  Republic  of  the  Marshall 
Islands,  and  federally  recognized  tribes. 

1.  The  following  States  and  territories 
are  excluded: 

a.  American  Samoa.  CaUfomia, 
Colorado,  Maryland,  Michigan. 
Minnesota,  Missouri,  New  Mexico. 
North  Carolina.  South  Carolina.  Texas, 
and  West  Virginia,  which  were  funded 
in  August  1997,  under  Program 
Aimoimcement  718  entitled  National 
Breast  and  Cervical  Cancer  Early 
Detection  Program. 

b.  Alabama,  Commonwealth  of  the 
Northern  Mariana  Islands,  Delaware, 
Hawaii,  Idaho,  Indiana,  Kentucky, 
Mississippi,  Montana.  Nevada,  New 
Hampshire.  North  Dakota.  RepubUc  of 
Palau.  South  Dakota,  Tennessee,  Virgin 
Islands,  Virginia,  Washington,  DC,  and 
Wyoming,  which  were  funded  in 
September  of  1996,  imder  Program 
Announcement  623  entitled  1996 
National  Breast  and  Cervical  Cancer 
Early  Detection  Program. 

2.  The  following  Tribes  are  excluded: 

a.  Consolidated  Tribal  Health  Project, 
Inc.,  CA,  and  Southeast  Regional  Health 
Consortium,  AK.  which  were  funded 
August  1997.  under  Program 
Announcement  718  entitled  National 
Breast  and  Cervical  Cancer  Early 
Detection  Program. 

b.  Hopi  tribe,  AZ;  Native  American 
Rehabilitation  Association  of  the  NW, 
OR;  Indian  Commimity  Health  Service, 
AZ;  and  the  Navajo  Division  of  Health, 
AZ,  which  were  funded  in  September  of 
1996,  under  Program  Announcement 
623  entitled  1996  National  Breast  and 
Cervical  Cancer  Early  Detection 
Program. 

States  currently  receiving  CDC  funds 
under  Program  Announcement  321  and 
474,  entitled  Early  Detection  and 
Control  of  Breast  and  Cervical  Cancer, 
are  eUgible  to  apply  for  funding  under 
this  announcement.  Tribes  ciurently 


receiving  CDC  funds  under  Program 
Announcement  442,  entitled  Early 
Detection  Program  American  Indian 
Initiative,  are  eligible  to  apply  for 
funding  under  this  annoimcement. 

Additionally,  Puerto  Rico,  currently 
funded  under  Program  Announcement 
425,  entitled  Capacity  Building  for  Core 
Components  of  Breast  and  Cervical 
Cancer  Prevention  and  Control,  is 
eligible  to  apply  under  this 
announcement. 

C  Availability  of  Funds 

1.  Approximately  $53,000,000  is 
available  in  FY  1999  to  fund 
approximately  23  States.  It  is  expected 
that  the  average  award  will  be 
$2,100,000,  ranging  from  $1,000,000  to 
$4,500,000. 

2.  Approximately  $3,500,000  is 
available  in  FY  1999  to  fund 
approximately  12  Tribes/Territories.  It 
is  expected  that  the  average  award  will 
be  $300,000,  ranging  from  $200,000  to 
$500,000. 

It  is  expected  that  the  awards  will 
begin  on  September  30. 1999,  and  will 
be  made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Fimding  estimates  may  change- 
Continuation  awards  of  funded 
projects  within  an  approved  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  and  the  availability 
of  funds. 

Direct  Assistance 

You  may  request  Federal  personnel, 
equipment,  or  suppUes  as  direct 
assistance,  in  lieu  of  a  portion  of 
financial  assistance. 

Use  of Funds 

1.  Not  less  than  60  percent  of 
cooperative  agreement  funds  will  be 
expended  for  screening,  tracking, 
follow-up,  and  the  provision  of 
appropriate  support  services  such  as 
case  management.  The  remaining  40 
percent  will  be  expended  to  support 
public  education,  information,  and 
outreach;  professional  education; 
quality  assurance  and  improvement; 
surveillance;  program  evaluation; 
partnership  development  and 
community  involvement.  (Section 
1503(a)(1)  and  (4)  of  the  PHS  Act,  as 
amended.) 

2.  Cooperative  agreement  funds  will 
not  be  expended  to  provide  inpatient 
hospital  or  treatment  services.  (Section 
1504(g)  of  the  PHS  Act,  as  amended.) 
Also,  cooperative  agreement  funds  will 
not  be  used  for  the  specific  diagnostic 
procedure  of  Loop  Electro  surgical 
Excisional  Procedure  (LEEP). 

3.  Not  more  than  10  percent  of  funds 
will  be  expended  annually  for 


administrative  expenses.  These 
administrative  expenses  are  in  lieu  of 
and  replace  indirect  costs.  (Section 
1504(1)  of  the  PHS  Act,  as  amended.) 

Note:  Treatment  is  defined  as  any  medical 
or  surgical  intervention  recommended  by  a 
clinician,  and  provided  for  the  management 
of  a  diagnosed  condition. 

4.  Matching  funds  are  required  from 
non-Federal  sources  in  an  amoimt  not 
less  than  $1  for  each  $3  of  Federal  funds 
awarded  under  this  program.  (Section 
1502  (a)  and  (b)  of  the  PHS  Act,  as 
amended.) 

5.  Costs  used  to  satisfy  matching 
requirements  are  subject  to  the  same 
prior  approval  requirements  and  rules  of 
allowability  as  those  which  govern 
project  costs  supported  by  Federal 
funds.  (OMB  Circular  A-«7  "Cost 
Principles  for  State,  Local  and  Indian 
Tribal  Governments"  and  PHS  Grants 
Policy  Statement.  Section  6). 

6.  All  costs  used  to  satisfy  matching 
requirements  must  be  doctmiented  by 
the  applicant  and  will  be  subject  to 
audit. 

Recipient  Financial  Participation 

Recipient  financial  participation  is 
required  for  this  program  in  accordance 
with  the  authorizing  legislation.  Section 
1502(a)  and  (b)(1).  (2).  and  (3)  of  the 
PHS  Act,  as  amended,  requires 
matching  funds  from  non-Federal 
sources  in  an  amount  not  less  than  $1 
for  each  $3  of  Federal  funds  awarded 
under  this  program.  However,  The 
Onmibus  Territories  Act  requires  DHHS 
to  waive  matching  fund  requirements 
for  Guam.  U.S.  Virgin  Islands,  American 
Samoa  and  the  Commonwealth  of  the 
Northern  Mariana  Islands. 

The  matching  funds  may  be  in  cash  or 
its  equivalent  in-kind  or  donated 
services,  including  equipment,  fairly 
evaluated.  The  contributions  may  be 
made  directly  or  through  donations 
from  public  or  private  entities.  Pub.  L. 
93-638  authorizes  tribal  organizations 
contracting  under  the  authority  of  Title 
I  and  compacting  imder  the  authority  of 
Title  in  to  use  funds  received  under  the 
Indian  Self-Determination  Act  as 
matching  funds. 

In  States/territories/tribes,  non- 
Federal  funds  fitim  a  variety  of  sources 
may  presently  be  used  to  support  one  or 
more  of  the  breast  and  cervical  cancer 
early  detection  activities  described  in 
this  program  announcement. 
Maintenance  of  Effort  (MOE)— The 
average  amount  of  non-Federal  dollars 
expended  for  breast  and  cervical  cancer 
programs  and  activities  made  by  a  State/ 
territory/tribe  for  the  two  year  period 
preceding  the  first  Federal  fiscal  year  of 
the  program  funding  for  breast  and 
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cervical  cancer  early  detection 
activities.  Supplantation  of  existing 
program  efforts  funded  through  other 
Federal  or  non-Federal  sources  is  not 
allowable.  Applicants  may  also  include, 
as  State/territory/tribe  matching  funds, 
any  non-Federal  amounts  expended 
pursuant  to  Title  XIX  of  the  Social 
Security  Act  for  the  screening,  tracking, 
follow-up  and  case  management  of 
women  for  breast  and  cervical  cancer. 
Matching  fimds  may  not  include:  (1) 
the  payment  for  treatment  services  or 
the  donation  of  treatment  services;  (2) 
services  assisted  or  subsidized  by  the 
Federal  government;  or  (3)  the  indirect 
or  overhead  costs  of  an  organization. 

D.  Program  Requirements 

In  accordance  with  Public  Law  101- 
354: 

1.  States,  territories  and  tribes  are 
required  to  implement  all  the  following 
program  components: 

a.  States  and  tribes  presently  receiving 
comprehensive  funding:  All  program 
components  should  be  operational  at 
this  time. 

b.  Territory  presently  receiving 
capacity  funding:  Comprehensive  breast 
and  cervical  cancer  screening,  follow- 
up,  tracking  services  and  other  support 
services  such  as  a  case  management 
should  be  initiated  within  the  first 
twelve  months  of  the  first  budget  year. 
The  capacity  building  program 
components  (not  the  screening,  tracking, 
follow-up  and  case  management 
systems)  should  be  fully  operational  at 
this  time. 

c.  Territories/tribes  not  presently 
receiving  capacity  funds  and  applying 
for  comprehensive  funding:  The 
application  should  outline  plans  for  the 
operation  of  all  program  components. 
Tlie  screening,  tracidng,  follow-up  and 
case  management  systems  should  be 
initiated  within  twelve  months  of  the 
award  date.  (Section  1503  (a)(1)  and  (3) 
of  the  PHS  Act,  as  amended.) 

2.  If  a  new  or  improved,  and  superior, 
screening  procedure  becomes  widely 
available  and  is  recommended  for  use, 
this  superior  procedure  will  be  utilized 
in  the  program.  (Section  1503(b)  of  the 
PHS  Act,  as  amended.) 

3.  An  award  may  not  be  made  unless 
the  State/Territorial  Medicaid  Program 
provides  coverage  for: 

a.  In  the  case  of  breast  cancer,  a 
clinical  breast  examination  and 
screening  mammography. 

b.  In  the  case  of  cervical  cancer,  both 
a  pelvic  examination  and  Pap  test 
screening.  (Section  1502A  of  the  PHS 
Act,  as  amended) 

For  those  Territorial  Departments  of 
Health  not  receivmg  Medicaid,  this 


program  requirement  would  be  non- 
applicable. 

4.  In  1993,  Congressional 
amendments  to  the  National  Breast  and 
Cervical  Cancer  Early  Detection  Program 
included  the  following  changes: 

a.  The  amoimt  paid  by  a  State/ 
territory/tribe  for  a  screening  procedure 
may  not  exceed  the  amount  that  would 
be  paid  under  part  B  of  title  XVIII  of  the 
Social  Secujity  Act  (Medicare)  (Section 
1501(b)(3)  of  the  PHS  Act,  as  amended). 

b.  All  facilities  conducting 
mammography  screening  procedures 
funded  by  the  Program  must  meet  the 
regulations  for  mammography  quality 
assurance  developed  by  the  Food  and 
Drug  Administration  (FDA),  most 
recently  reauthorized  and  finalized 
October  31, 1998. 

c.  For  cervical  cancer  activities, 
facilities  will  meet  the  standards  and 
regulations  developed  by  the  Health 
Care  Financing  Adininistration  (HCFA) 
implementing  the  Clinical  Laboratory 
Improvement  Amendments  (CLIA)  of 
1988. 

5.  In  1998,  Reauthorization  language 
for  the  National  Breast  and  Cervical 
Cancer  Early  Detection  Program 
included  the  following  change: 

a.  States/territories/tribes  may  enter 
into  contracts  with  public  and  non- 
profit private  entities  and  through 
contracts  with  public  and  private 
entities  to  provide  screening,  tracking, 
follow-up,  ancf  case  management 
services,  as  well  as  for  public  education, 
information,  and  outreach  activities, 
professional  education  activities, 
estabUsh  mechanisms  to  monitor  quality 
of  screening  procedures,  and  to  evaluate 
such  activities.  If  a  non-profit  private 
entity  and  a  private  entity  that  is  not  a 
non-profit  entity  both  submit 
applications  to  a  State/tribe/territory, 
the  State/tribe/territory  may  give 
priority,  based  on  a  competitive  review 
process,  to  the  application  submitted  by 
the  non-profit  private  entity  in  any  case 
in  which  the  State/tribe/territory 
determines  that  the  quality  of  such 
application  is  equivalent  to  the  quality 
of  the  application  submitted  by  the 
other  private  entity  (Section  1501(b)  of 
the  PHS  Act,  as  amended). 

In  accordance  with  section  1504(c)(2) 
of  the  PHS  Act,  as  amended,  CDC  may 
waive  the  requirements  for  specific 
services/activities  if  it  is  determined 
that  comphance  by  the  State/territory/ 
tribe  would  result  in  an  inefficient 
allocation  of  resources  with  respect  to 
carrying  out  a  comprehensive  breast  and 
cervical  cancer  early  detection  program 
(as  described  in  section  1501(a)).  A 
request  fit>m  the  recipient  outlining 
appropriate  and  detailed  justification 


would  be  required  before  the  waiver  is 
approved. 

m  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  "Recipient  Activities",  and  CDC 
>vill  be  responsible  for  conducting 
activities  under  "CDC  Activities". 

Recipient  Activities 

1.  Establish  a  system  for  screening 
and  rescreening  women  for  breast  and 
cervical  cancer  as  a  preventive  health 
measure.  (Section  1501(a)(1)  of  the  PHS 
Act,  as  amended.) 

This  program  is  to  increase  the  access 
to  {md  use  of  screening  services  for 
breast  and  cervical  cancer  among  all 
women  with  emphasis  being  given  to 
identified  priority  populations  as 
described  imder  the  "Purpose"  section. 

a.  Ensure  that  screening  and 
rescreening  procedures  are  available  for 
both  breast  and  cervical  cancer  and 
provided  to  women  participating  in  the 
program,  including  a  clinical  breast 
exam,  mammography,  pelvic  exam,  and 
Pap  smear.  (Section  1503(a)(2)(A)  and 
(B).) 

b.  Screening  services  should  be  made 
available  according  to  the  following 
guidelines: 

(1)  Provide  priority  for  screening, 
tracking,  follow-up  and  other  support 
services  such  as  case  management  to 
women  who  are  low-income  and 
uninsured  or  under-insured.  (Section 
1504(a)  of  the  PHS  Act,  as  amended.) 

An  award  may  not  be  made  under  this 
announcement  unless  the  State/ 
territory/tribe  involved  agrees  to  give 
priority  to  the  provision  of  screening, 
tracking,  follow-up,  and  other  support 
services  such  as  case  management  to 
low-income  women  who  are 
imderserved  or  iminsured. 

Note:  Low  income  is  defined  as  at  or  below 
250  percent  of  the  official  poverty  line.  The 
official  {)overty  line  is  established  by  the 
Director  of  the  OMB  and  revised  by  the 
Secretary  of  the  DHHS  in  accordance  with 
section  673(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1991  (Section 
1504(b)(3)  of  the  PHS  Act.  as  amended.) 

(2)  Establish  breast  and  cervical 
cancer  screening  services  throughout 
the  State/territory/tribe.  (Section 
1504(c)(1)  of  the  PHS  Act,  as  amended.) 
Fimds  may  not  be  awarded  under  this 
announcement,  unless  the  State/ 
territory/tribe  involved  agrees  that 
services  and  activities  will  be  made 
available  throughout  the  State,  territory, 
or  tribe,  including  availability  to 
members  of  any  Indian  tribe  or  tribal 
organization  (as  such  terms  are  defined 
in  section  4  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act). 
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(3)  Provide  allowances  for  items  and 
services  reimbursed  under  other 
programs.  (Section  1504(d)  (1)  and  (2)  of 
the  PHS  Act,  as  amended.) 

Funds  may  not  be  awarded  under  this 
announcement,  imless  the  State/ 
territory/tribe  involved  agrees  that  funds 
will  not  be  expended  to  make  payment 
for  any  item  or  service  that  will  be  paid 
or  can  reasonably  be  expected  to  be  paid 
by: 

(a)  Any  State/territory /tribe 
compensation  program,  insurance 
policy,  or  Federal  or  State/territory/tribe 
health  benefits  program. 

(b)  An  entity  that  provides  health 
services  on  a  prepaid  basis. 

(4)  Establish  a  schedule  of  fees/ 
charges  for  services.  (Section  1504(b) 
(1),  (2),  and  (3)  of  the  PHS  Act,  as 
amended.) 

Fimds  may  not  be  awarded  under  this 
annoimcement  unless  the  State/ 
territory/tribe  involved  agrees  that  if 
charges  are  to  be  imposed  for  the 
provision  of  services  or  program 
activities,  the  fees/charges  for  allowable 
screening  and  diagnostic  evaluation  will 
be: 

(a)  Made  according  to  a  schedule  of 
fees  that  is  made  available  to  the  public. 
(Section  1504(b)(1)  of  the  PHS  Act, 
amended.) 

(b)  Adjusted  to  reflect  the  income  of 
the  woman  screened.  (Section 
1504(b)(2)  of  the  PHS  Act,  as  amended.) 

(c)  Totajly  waived  for  any  woman 
with  an  income  of  less  than  100  percent 
of  the  official  poverty  line. 

Additionally,  the  schedule  of  fees/ 
charges  should  not  exceed  the 
maximum  allowable  charges  established 
by  the  Medicare  Program  administered 
by  the  Health  Care  Financing 
Administration  (HCFA).  Fee/charge 
schedules  should  be  developed  in 
accordance  with  guidelines  described  in 
the  interim  final  rule  (42  CFR  parts  405 
and  534)  which  implements  section 
4163  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990  (Pub.  L.  101- 
508)  which  provides  limited  coverage 
for  screening  mammography  services. 

Breast  Health:  The  most  important 
risk  factors  for  breast  cancer  are  being 
female  and  older  age.  Priority  for 
mammograms  should  be  given  to 
eligible  women  50  years  and  older  not 
enrolled  in  Medicare  Part  B  previously 
screened  in  the  NBCCEDP.  Specific 
policies  that  outline  eUgibility  criteria 
and  authorize  screening  and  diagnostic 
services  are  provided  in  the  NBCCEDP 
PPM. 

Cervical  Health:  Women  who  are  18 
years  and  older,  with  an  intact  cervix, 
are  eligible  for  an  annual  Pap  test  and 
pelvic  examination.  While  the  incidence 
of  precancerous  lesions  are  higher 


among  yoimger  women,  older  women 
have  higher  rates  of  invasive  cancer  and 
cervical  cancer  mortality  and  are  less 
likely  to  be  screened  regularly.  Hence, 
programs  should  provide  a  balanced 
distribution  in  the  ages  of  women 
receiving  Pap  tests.  Women  who  have 
had  a  total  hysterectomy  that  was 
performed  for  cervical  neoplasia  are 
eligible  to  receive  Pap  screening. 
Priority  for  Pap  tests  should  be  given  to 
eligible  women  previously  screened  in 
the  NBCCEDP.  The  following  exception 
applies:  After  a  woman  has  had  three 
consecutive,  normal,  annual 
examinations,  the  Pap  test  may  be 
performed  less  frequently  at  the 
discretion  of  her  health  care  provider. 
For  diagnostic  services  follovdng  an 
abnormal  screening  result,  cooperative 
agreement  funds  may  be  expended  for 
colposcopy,  colposcopy-directed 
biopsy,  and  endocervical  ciu«ttage. 

2.  Provide  appropriate  referrals  for 
medical  treatment  of  women  screened 
in  the  program  and  ensure,  to  the  extent 
practicable,  the  provision  of  appropriate 
and  timely  diagnostic  and  treatment 
services  (Section  1501(a)(2)  of  the  PHS 
Act,  as  amended.) 

A  system  for  providing  the 
appropriate  and  timely  diagnostic  and 
treatment  services  for  women  whose 
screening  test  results  are  abnormal  or 
suspicious  is  an  essential  component  of 
any  comprehensive  breast  and  cervical 
cancer  early  detection  program.  Priority 
for  diagnostic  services  should  be  given 
to  women  provided  a  screening 
procedure  by  the  program  who  have 
abnormal  screening  results.  The 
implementation  plan  and  budget  for 
diagnostic  services  should  reflect  the 
projected  number  of  women  to  be 
screened  by  the  program  annually  and 
the  estimated  number  of  abnormal 
screening  exams  expected.  Programs  are 
encouraged  to  use  the  Screening  and 
Diagnostic  Worksheet  included  in  the 
National  Breast  and  Cervical  Cancer 
Early  Detection  Program  (NBCCEDP) 
Pohcies  and  Procedures  Manual  (PPM) 
to  report  their  projections. 

3.  Develop,  implement  and  maintain 
a  proactive  system  for  the  timely  and 
appropriate  tracking,  follow-up,  and 
case  management  of  women  with 
abnormal  or  suspicious  screening  tests 
(Section  1501(a)(6)  of  the  PHS  Act.  as 
amended). 

Systems  should  include  the  regular 
updating  of  information  on  local 
resources  available  in  the  community  to 
which  health  care  providers  can  refer 
women  for  additional  diagnostic 
procedures,  as  well  as  treatment 
services.  Clients  in  need  of  treatment 
services  should  be  assisted  with 
obtaining  eligibility  for  public- 


supported  third  party  reimbursement 
programs  or  private  donated  services. 

Tracking  the  women  screened  is 
essential  to  identify  those  women  who 
have  abnormal  results  and  ensure  they 
receive  appropriate  and  timely  follow- 
up  for  short-interval  rescreening, 
diagnostic  procedures,  and  treatment. 
Tracking  also  includes  reminders  and 
outreach  to  women  with  normal  or 
benign  results  to  return  for  timely 
rescreening.  A  proactive  tracking  system 
is  one  that  can  be  effectively  integrated 
into  the  State/territory /tribe  health  care 
delivery  system.  The  tracking  system 
should  provide  women  with  a  unique 
identification  nimiber  and  to  document 
the  outcome  of  individual  screening 
tests,  regardless  of  the  screening  cycle  or 
site.  It  should  also  provide  information 
on  needed  diagnostic  follow-up. 
Confidentiality  of  a  woman's  clinical 
procedtire  results  must  be  assured. 

To  meet  the  intent  of  Pub.  L.  101-354 
in  ensuring  the  appropriate  follow-up  of 
women  with  abnormal  screening  results, 
the  State/territory/tribe  tracking  and 
follow-up  system  must  include 
information  on  screening  location  (e.g., 
coimty,  city),  demographic 
characteristics  (e.g.,  race,  date  of  birth), 
and  screening  procedures  and  results 
(e.g.,  mammography,  Pap  tests)  for  all 
women  in  the  program.  For  women 
identified  with  abnormal  screening 
results,  information  on  diagnostic 
procedures  (e.g.,  colposcopy)  and  final 
diagnoses,  treatment  (e.g.,  date 
initiated),  and  stages  of  cancer  must  be 
included. 

4.  Develop  and  disseminate  public 
information,  education  and  outreach 
programs  for  the  early  detection  and 
control  of  breast  and  cervical  cancer. 
(Section  1501  (a)(3)  of  the  PHS  Act,  as 
amended.)  Public  information, 
education,  and  outreach  include  the 
systematic  design  and  sustained 
delivery  of  clear  and  consistent  health 
messages  to  women  using  a  variety  of 
methods  and  strategies  that  contribute 
to  the  early  detection  of  breast  and 
cervical  cancer.  Successful  public 
education  and  outreach  programs  are 
those  that  increase  women's  knowledge, 
and  ultimately  have  an  impact  on 
attitudes  and  screening  behavior. 

Public  information,  education,  and 
outreach  activities  should  increase  the 
number  of  women  screened  especially 
those  who  are  identified  as  priority 
populations  as  defined  in  the  "Purpose" 
section.  State/territory/tribe  and  local 
programs  should  clearly  demonstrate, 
through  evaluation,  the  relationship  of 
public  information,  education,  and 
outreach  strategies  to  the  nmnber  of 
v^omen  screened  through  the  program. 
The  program  should  develop  a  plan  that 
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defines  the  scope  (content,  priority 
populations,  methods,  strategies 
outcomes,  resources)  of  the  public 
information,  education,  and  outreach 
efforts. 

5.  Improve  the  education,  training, 
and  skills  of  health  professionals 
(including  alhed  health  professionals) 
in  the  detection  and  control  of  breast 
and  cervical  cancer.  (Section  1501(a)(4) 
of  the  PHS  Act,  as  amended.) 

The  purpose  of  professional  education 
activities  is  to  affect  health  care 
providers'  knowledge,  attitudes,  and 
behaviors  to  ultimately  result  in  more 
women,  who  are  identified  as  priority 
populations  as  defined  in  the  "Purpose" 
section,  in  the  intended  audience  being 
screened  appropriately. 

Professional  education  refers  to  the 
education  of  physicians,  nurses,  case 
managers,  cytotechnologists, 
radiologists,  radiologic  technologists, 
health  educators,  outreach  workers, 
support  staff  members,  and  other  health 
professionals.  It  includes 
preprofessional,  postgraduate,  and 
continuing  education.  Professional 
education  includes  developing 
knowledge,  attitudes,  and  skills  to 
enable  professionals  to  perform  their 
jobs  more  effectively.  It  involves  the 
identification  of  resources  and  needs 
and  planning,  implementing,  and 
evaluating  training  for  the  health  care 
provider.  Professional  education 
includes  promoting  the  development 
and  implementation  of  systems  of 
health  care  delivery  that  provide 
positive  clinical  outcomes  for  patients, 
as  well  as  the  development  and 
dissemination  of  clear  recommendations 
and  guidelines. 

A  plan  should  be  developed  that 
defines  the  scope  (i.e.,  content,  provider 
populations,  strategies,  methods, 
outcomes,  resources)  of  professional 
education,  including  a  prioritized'list  of 
professional  groups  to  be  trained. 

Training  should  be  based  on  adult 
learning  principles  with  a  focus  on  skill- 
based  training. 

6.  Establish  mechanisms  through 
which  the  State/territory /tribe  can 
monitor  the  quaUty  of  screening 
procedures  for  breast  and  cervical 
cancer,  including  the  interpretation  of 
such  procedures.  (Section  1501(a)(5)  of 
the  PHS  Act,  as  amended.) 

Cooperative  agreement  funds  may  not 
be  awarded  (tmder  Section  1501  of  the 
PHS  Act,  as  amended.  Pub.  L.  101-354) 
unless  the  State/territory/tribe  involved 
agrees  to  assure  that  the  State/territory/ 
tribe  will,  in  accordance  vnth  applicable 
law.  assure  the  quality  of  screening 
procedures  conducted  pursuant  to 
section  1503(c)  of  the  PHS  Act,  as 
amended. 


a.  Develop  and  implement  a  quality 
assurance  and  improvement  system  for 
breast  cancer  screening.  The 
mammography  services  provided  to 
women  screened  in  the  program  must  be 
conducted  iu  accordance  with  the 
following  guidelines  issued  by  the 
Secretary  of  the  Department  of  Health 
and  Human  Services. 

(1)  All  facilities  conducting 
mammography  screening  procedures 
funded  by  the  program  must  meet  the 
requirements  for  mammography  quality 
assurance  developed  by  the  Food  and 
Drug  Administration  (FDA),  most 
recently  Reauthorized  and  finalized 
October  31, 1996. 

(2)  Radiologists  participating  in  the 
program  will  recorid  their  findings  using 
the  second  edition  American  College  of 
Radiology  (ACR)  Breast  Imaging 
Reporting  and  Data  System  (BI-RADS). 
The  BI-IIM3S"  reporting  categories  are 
as  follows:  (1)  Negative;  (2)  Benign 
finding;  (3)  Probably  benign  finding — 
short  interval  follow-up  suggested;  (4) 
Suspicious  finding;  (5)  Highly 
suggestive  of  malignancy;  (6) 
Assessment  incomplete — additional 
imaging  evaluation  needed. 

(3)  A  report  of  the  results  of  a 
manunogram  performed  through  this 
program  will  be  placed  in  a  woman's 
permanent  medical  records  that  are 
maintained  by  her  health  care  provider. 

b.  Develop  and  implement  a  quality 
assurance  and  improvement  system  for 
cervical  cancer  screening.  The 
laboratory  services  provided  to  women 
for  cytological  screening  must  be 
conducted  in  accordance  with  the 
following  guidelines  issued  by  the 
Secretary  of  the  Department  of  Health 
and  Human  Services. 

(1)  All  facilities  providing  laboratory 
services  will  meet  the  standards  and 
regulations  promulgated  by  the  Health 
Care  Financing  Administration  (HCFA) 
under  the  Clinical  Laboratory 
Improvement  Act  (CLIA)  of  1988. 

(2)  All  cervical  cytology  interpretation 
is  required  to  be  done  on  the  premises 
of  a  qualified  laboratory. 

(3)  A  report  of  the  results  of  a  Pap  test 
performed  through  this  program  will  be 
placed  in  the  woman's  permanent 
medical  records  that  are  maintained  by 
her  health  care  provider. 

(4)  Pathologists  participating  in  the 
program  will  record  their  Pap  test 
findings  using  the  Bethesda  System 
which  specifies  specimen  adequacy  and 
incorporates  these  categories:  (1)  Within 
Normal  Limits;  (2)  Infection/ 
Inflammation/Reactive  Changes;  (3) 
Atypical  squamous  cells;  (4)  Low  Grade 
Squamous  Intra  epithelial  Neoplasia 
(SIL);  (5)  High  Grade  SIL;  (6)  Squamous 


Cell  Carcinoma;  (7)  Atypical  glandular 
cells;  (8)  Other. 

In  addition  to  using  only  MQSA  and 
CLIA  certified  providers,  quality 
assurance  and  improvement  efforts 
should  include  use  of: 

(1)  An  active  medical  advisoiy  group; 

(2)  EstabUshed  clinical  guidelines; 
and, 

(3)  A  system  that  assures  that 
abnormal  screening  results  are  followed- 
up  and  that  rescreening  occurs. 

7.  Establish  mechanisms  which 
enhance  the  State/territory /tribe  cancer 
surveillance  system  (i.e.,  Unkage  to  the 
Central  Cancer  Registry  and  other 
databases)  and  facilitate  program 
planning  and  evaluation.  (Section 
1501(a)(5))  of  the  PHS  Act,  as  amended.) 

Monitoring  the  distribution  and 
determinants  of  breast  and  cervical 
cancer  incidence  and  mortality  is 
necessary  to  effectively  plan, 
implement,  and  evaluate  a 
comprehensive  early  detection  program. 
Linkages  and  coordination  with  State/ 
territory/ tribe  vital  statistics,  the  Central 
Cancer  Registry,  the  Behavioral  Risk 
Factor  Surveillance  System  and  other 
State/territory/tribe  and  local  surveys 
are  needed  to  evaluate  the  status  of  a 
program's  goals  and  objectives. 

a.  To  do  this,  surveillance  systems 
should  be  established  or  enhanced 
which  will: 

(1)  Collect  Statewide/territory/tribal 
population-based  information  on  the 
demographics,  incidence,  staging  at 
diagnosis,  and  mortality  from  breast  and 
cervical  cancer. 

(2)  Identify  segments  of  the 
population  at  higher  risk  for  disease  and 
for  the  failure  to  be  screened. 

(3)  Identify  factors  contributing  to  the 
disease  burden,  such  as  behavioral  risk 
factors  and  limited  or  inequitable  access 
to  early  detection  and  treatment 
services. 

(4)  Monitor  the  number  and 
characteristics  of  women  screened  in 
the  program  and  the  outcome  of 
screening  by  analyzing  data  from  the 
State/territory/tribe  tracking  and  follow- 
up  system. 

(5)  Monitor  screening  resources, 
including  the  number  of  available 
mammography  facilities,  cytology 
laboratories,  and  providers  of  cervical 
cancer  screening. 

(6)  When  appropriate,  develop 
linkages  between  the  above-mentioned 
databases. 

b.  Measuring  the  effectiveness  of 
program  activities  to  modify  the 
screening  behavior  of  women  and  the 
effect  on  morbidity  and  mortality  is 
important  for  the  identification  of 
successful  intervention  strategies  for  the 
early  detection  of  breast  and  cervical 
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cancer.  Equally  important  is  the 
evaluation  or  the  assessment  of  factors 
that  contributed  to  the  successful  or 
unsuccessful  establishment  and 
implementation  of  program  activities. 

The  design  of  eacn  program 
component  should  ensure  that  there  can 
be  meaningful  evaluation.  The 
evaluation  plan  should  assess  the 
implementation  and  effectiveness  of 
each  program  component.  At  a 
minimum,  the  evaluation  plan  should 
identify  those  program  activities  that 
will  be  evaluated,  the  objectives  to  be 
measured,  how  they  will  be  measured, 
the  proposed  program  time-lines,  and 
resources  needed.  In  addition  to 
evaluating  progress  in  meeting  goals  and 
objectives,  the  program  should  develop 
performance  indicators  to  use  as  a 
measure  of  program  improvement  and 
resource  management  and  allocation. 

Note:  Indicator  is  defined  as  a  performance 
measure  used  to  track  critical  processes  over 
time  to  signify  progress  toward  a  particular 
goal  or  outcome  of  the  program. 

8.  Ensure  the  coordination  of  services 
and  program  activities  with  other 
similar  programs  and  establish  a  broad- 
based  coalition  to  advise  and  support 
the  program.  (Section  1504(e)  of  the 
PHS  Act,  as  amended.)  Coordination 
with  other  similar  programs  maximizes 
the  availability  of  services  and  program 
activities,  promotes  consistency  in 
screening  procedures  and  educational 
messages,  and  reduces  duplication.  An 
award  may  not  be  made  under  this 
program  annoimcement  unless  the 
State/territory/ tribe  agrees  that  the 
services  and  activities  provided  in  this 
program  are  coordinated  with  other 
Federal,  State/territory/tribe,  and  local 
breast  and  cervical  cancer  early 
detection  programs  through  the 
development  of  collaborative 
partnerships.  (Section  1504(e)  of  the 
PHS  Act,  as  amended.) 

The  success  of  a  comprehensive 
breast  and  cervical  cancer  early 
detection  program  is  improved  by 
broad-based  support  in  the  community 
and  active  public  and  private  sector 
involvement.  Partnership  development 
with  a  broad  range  of  stsJieholders, 
including  consumers,  brings  valuable 
knowledge,  skills,  and  financial 
resources  to  the  program,  and  provides 
access  to,  and  information  about, 
populations  of  women  who  have  been 
missed  by  traditional  health  service 
systems. 

Linkages  should  be  estabUshed  with 
federally  funded  programs  such  as  the 
Regional  Offices  of  the  National  Cancer 
Institute/Cancer  hiformation  Service 
(NCI/CIS),  the  Health  Resources  and 
Services  Administration  (HRSA) 


community/migrant  health  centers.  Title 
X  Family  Plaiming  programs.  State 
Offices  for  Aging  and  Minority  Health, 
the  Indian  Health  Service  (IHS)  and  the 
Medicare  Program  of  the  Health  Care 
Financing  Administration  (HCFA). 

Linkages  and  active  collaboration  are 
strongly  encouraged  with  private  sector 
organizations  such  as  the  American 
Cancer  Society  (ACS),  the  Young 
Women's  Christian  Association 
(YWCA).  the  Susan  G.  Komen  Breast 
Cancer  Foundation,  the  National  Breast 
Cancer  Coalition  (NBCC),  the  National 
Alliance  of  Breast  Cancer  Organizations 
(NABCO),  the  American  Association  of 
Retired  Persons  (AARP),  local  medical 
and  nursing  societies  professional 
organizations,  private  physicians, 
survivors  of  breast  and  cervical  cancer, 
local  women's  support  groups, 
community  leaders,  managed  care 
organizations,  and  other  agencies  and 
businesses  in  the  commvmity  that 
provide  health  care  and  related  support 
services  to  women. 

9.  Develop  a  work  and  management 
plan  for  the  implementation  of  a 
comprehensive  breast  and  cervical 
cancer  screening. 

The  success  of  a  comprehensive 
breast  and  cervical  cancer  early 
detection  program  is  increased  by  the 
existence  of  a  comprehensive, 
integrated,  and  realistic  plan  to  address 
these  diseases  among  all  women,  with 
emphasis  given  to  women  identified  as 
priority  populations  under  the 
"Purpose"  section.  All  program 
components  of  the  comprehensive 
program  should  be  addressed. 

A  work  plan  should  include  goals, 
measurable  objectives,  strategies 
proposed  to  attain  the  goals  and 
performance  indicators  (if  applicable). 
The  goals  in  the  work  plan  should  relate 
to  the  State,  territory,  or  tribe  Year  2000 
Objectives  and  to  the  State,  territory, 
and  tribe  Cancer  Control  Plan. 

The  management  plan  should  reflect 
the  development  of  qualified  emd 
diverse  technical,  program,  and 
program/administrative  staff, 
appropriate  organizational  relationships 
including  lines  of  authority,  adequate 
internal  and  external  conmiunication 
systems,  and  a  system  for  sound  fiscal 
management. 

10.  Representation  or  attendance  at 
CDC  sponsored  training,  meetings,  site 
visits,  and  conferences. 

CDC  Activities 

1.  Convene  a  workshop  of  the  funded 
Programs  every  one  to  two  years  for 
information-sharing  and  problem- 
solving  and  hold  a  Program  Director's 
meeting  at  least  once  a  year. 


2.  Provide  consultation  and  technical 
assistance  to  plan,  implement,  and 
evaluate  each  component  as  described 
under  Recipient  Activities  above,  to 
include: 

a.  Practical  application  of  Pub.  L. 
101-354,  including  amendments  to  the 
law; 

b.  Design  and  implementation  of  each 
program  component  (screening, 
tracking,  follow-up  and  support  services 
such  as  case  management;  public 
education  and  outreach;  professional 
education;  partnership  development 
and  commimity  involvement;  quality 
assurance  and  improvement; 
surveillance;  and  evaluation): 

c.  Interpretation  of  current  scientific 
literature  related  to  the  early  detection 
of  breast  and  cervical  cancer; 

d.  Nationally  recognized  clinical  and 
quality  assurance  guidelines  for  the 
assessment  and  diagnosis  of  breast  and 
cervical  cancer; 

e.  Evaluation  of  each  program  . 
component  through  the  analysis  and 
interpretation  of  program  outcomes, 
screening  data,  and  surveillance  data: 

f.  Overall  operational  planning  and 
program  management. 

3.  Provide  training  opportunities  on 
selected  topics  to  State,  territorial  and 
tribal  program  staff  through  the  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  Division  of 
Cancer  Prevention  and  Control's 
National  Training  Center. 

4.  Conduct  site  visits  to  assess 
program  progress  and  mutually  resolve 
problems,  as  needed,  and/or  coordinate 
reverse  site  visits  to  CDC  in  Atlanta, 
Georgia. 

C  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  wall  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  application,  including  budget, 
justification  and  appendices,  should  be 
no  more  than  125  double-spdced 
unbound  pages,  printed  on  one-side  of 
8V2  X  11"  paper,  suitable  for 
photocopying,  with  one  inch  margins, 
and  12  point  font. 

1.  Executive  Summary 

The  applicant  should  provide  a  clear, 
concise  one  or  two  page  written 
summary  to  include:  (1)  The  need  for 
the  program;  (2)  The  goals,  objectives 
and  activities  of  the  proposed 
comprehensive  breast  and  cervical 
cancer  early  detection  program;  (3)  the 
requested  amount  of  Federal  funding; 
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and  (4)  capability  to  implement  the 
program. 

2.  Background  and  Need 

The  applicant  should  describe: 

a.  The  disease  biirden  by  age  and 
race/ethnidty: 

(1)  The  State/territory/tribe  breast  and 
cervical  cancer  age-adjusted  mortality 
rates  averaged  over  five  years  and  their 
ranking  nationally, 

(2)  The  incidence  rates  for  these 
diseases  (where  available)  from  central 
cancer  recistries; 

b.  Total  number  of  women  in  the 
State/territory/tribe; 

c.  The  number  of  low  income  women 
who  are  iminsured.  by  age  (18-39;  40- 
49;  50-64;  65+)  and  racial/ethnic 
distributicm; 

d.  Unmet  screening  and  xescreening 
needs  of  uninsured  and  underinsured 
women  (where  available); 

e.  Barrierslo  early  detection  screening 
services. 

3.  Implementation  Plan 

The  applicant  should  develop  a  Wrack 
plan  that  describes  the: 

a.  Proposed  goals,  performance 
indicators  related  to  goals,  measurable, 
time-phased,  and  realistic  ob|ectives, 
and  strategies  to  attain  the  goals  for:  (1) 
The  overaU  program  and  (2)  specific 
program  components  as  described  under 
the  Recipient  Activities.  Project  the 
number  of  wcHuen  to  be  screened  and 
rescreened  annually  by  age,  racial  and 
ethnic  groups,  and  areas  or  locality  in 
the  State/territery/tribe.  (Section 
1505(2)  of  the  PHS  Act,  as  amended.) 
Estimate  the  number  of  abnormal 
screening  exmns  expected  annually. 
Applicants  are  eiKxiuraged  to  include  a 
completed  Screening  and  Diagnostic 
Worksheet  (sample  included  in  the 
NBOCEDP  PPM)  in  their  appUcation. 

b.  Describe  the  State/tenitory/tribe's: 
(1)  Health  care  delivery  system;  (2) 
proposed  Statewide/territorial/tribal 
screening  system;  (3)  proposed 
proactive  tracking  and  foUow-up  system 
for  women  requiring  diagnostic 
procedures  and  medical  treatment  not 
provided  by  the  program;  and  (4) 
proposed  tracking  and  follow-up  system 
for  women  screened  and  rescreened  by 
the  program;  and  (5)  prqxxed  support 
services  such  as  case  management 
(Section  1501  (a)(1)  and  (2)  of  the  PHS 
Act,  as  amended.) 

c.  For  those  applicants  previously 
receiving  National  Breast  and  Cervical 
Cancer  Early  Detection  Program 
Cooperative  Agreement  funding, 
describe,  in  detail,  the  operational  plan 
related  to  rescreening  efforts  (including 
staff  responsible  for  oversight,  the 
process  to  monitor  rescreening  rates  and 


the  system  to  assess  the  strategies  used) 
and  rescreening  protocol  (including  a 
systematic  and  comprehensive  reminder 
system).  Include  the  calculation  of 
mammography  and  cervical  cancer 
rescreening  rates  for  clinical  services 
previously  piDvided  to  eUgible  Mirolled 
NBCCEDP  women. 

d.  Document  available  resources  in 
the  State/territory /tribe  for  the  payment 
or  reimbursement  of  breast  and  cervical 
cancer  screening,  including  the 
Medicaid  Program.  (Section  lS04(d)  of 
the  PHS  Act,  as  amended.) 

e.  Describe  the  ability  to  establish  a 
screening  program  that  meets  FDA 
regulations  for  mammography 
screening;  uses  the  American  College  of 
Radiology  Breast  Imaging  Reporting  and 
Data  System  (BI-RADS);  meets  the 
standards  and  regulations  of  the  Clinical 
Laboratory  Impraivem«it  Act  (CLIA)  for 
cervical  cancer  screening;  and,  uses  the 
Bethesda  System. 

f.  Provide  a  projected  timetable  for 
program  implementation  that  displays 
dates  for  the  accomplishment  of  specific 
proposed  activities. 

g.  Describe  the  oirrent  or  proposed 
plan  for  evaluating  (1)  the  pro^am's 
Tptognss  in  meeting  specific  objectives 
outhned  in  the  implementation  plan  by 
program  component  area,  and  (^  overall 
success  based  on  perfcnmance 
indicators  established  by  the  applicant. 
Describe  the  types  of  indicatora  to  be 
used  to  assess  outcomes  that  will  occur 
as  a  result  of  this  funding.  Baseline 
measm«8  should  be  idmtified  and 
assessed  to  allow  for  comparisons  after 
implementation  has  begun.  Specify  the 
kind  of  data/performance  indicator  that 
will  be  used,  how  the  data  will  be 
obtained,  how  inf(»matian  will  be  used 
to  improve  the  overall  efficiency  and 
effectiveness  of  the  program,  as  Mrell  as 
individual  program  components,  who  is 
responsible  for  each  evaluation  task, 
and  a  timeline  for  accomplishing  each 
evaluation  task. 

h.  Describe  how  the  State/territory/ 
tribe  vrill  assure  that  fimds  will  be  used 
in  a  cost-effective  manner.  (Section  1505 
(4)  of  the  PHS  Act.  as  amended.) 

4.  Partnership  Development  and 
Community  Involvement 

The  applicant  should  describe: 
a.  How  the  program  will  develop 
linkages  and  coordinate  with  other 
Federal,  State  and  local  programs, 
voluntary  and  professional 
organizations,  private  physicians,  and 
mammography  facilities  and  other 
groups,  agencies,  and  businesses  in  the 
commimity  that  provide  health  care  and 
related  support  services  to  women. 
(Section  1504(e)  of  the  PHS  Act,  as 
amended.) 


b.  The  current  or  proposed  broad- 
based  coalitions  that  will  advise  and 
support  the  breast  and  cervical  cancer 
early  detection  program,  including  the 
identification  of  current  members  or 
proposed  representatives,  their  charge, 
and  their  proposed  roles  and 
responsibilities.  Specific  subcommittees 
of  the  coalition  shoiild  be  described 
(e.g..  Medical  Advisory,  pubtic 
information  education  and  outreach, 
and  professional  education). 

c.  Letters  of  support  (dated  within  the 
last  three  months)  fit>m  key  partners, 
participants,  and  community  leaders 
should  be  included  in  the  ^plication. 

5.  Management  and  Organizational 
Structure 

The  applicant  should  submit  a 
Management  plan.  This  plan  should 
include  a  description  of  the  structiu«  to 
ensure  the  implementation  of  a 
comprehensive  breast  and  cervical 
cancer  program  that  includes 
development  of  qualified  and  diverse 
technical,  program,  and  administrative 
staff,  organizational  relationships 
including  lines  of  authority,  internal 
and  external  communication  systems, 
and  a  system  for  sound  fiscal 
management.  The  infbnnation  should 
also  include  the  following: 

a.  A  copy  of  the  organizational  diart 
indicating  the  placement  of  the 
proposed  program  in  the  department/ 
organization. 

b.  Documentaticm  of  available 
resources  in  the  State/territory /tribe  for 
the  payment  or  reimbursement  of  breast 
and  cervical  cancer  screening,  including 
the  Medicaid  and  Medicare  Programs. 
(SecticMi  1504  (d)  of  the  PHS  Act,  as 
amended.) 

c.  The  proposed  schedule  of  fees  and 
charges  fat  breast  and  cervical  cancer 
screening  and  diagnostic  services, 
consistent  with  maximum  Medicare 
reimbursement  rates,  and  include  a 
description  of  its  use  in  the  program.  In 
States/territories/tribes  where  there  are 
multiple  Medicare  rates  and  a  sii^e 
reimbursement  rate  is  being  proposed, 
the  applicant  must  provide  justification 
for  approval.  (Section  1504  (b)  of  the 
PHS  Act,  as  amended.) 

6.  Capability  for  Program 
Implementation 

The  applicant  should  describe 
proposed  activities  as  measured  by: 

a.  Accomplishments  of  an  existing 
breast  and  cervical  canco'  early 
detection  program  funded  by  CDC  or 
relevant  past  experiences  funded  by 
other  soiuces: 

(1)  States  Currently  Receiving  CDC 
Comprehensive  Funds: 
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Accomplishments  in  establishing  a 
comprehensive  breast  and  cervical 
cancer  early  detection  program, 
including  the  total  number,  age  and 
racial/ethnic  distribution  of  women 
screened;  percent  of  abnormal  findings 
by  age  and  race/ethnicity;  rate  of  cancer 
age  adjusted  or  age-group  specific; 
follow-up  time  between  screening  and 
diagnosis  and  between  diagnosis  and 
treatment  initiation;  and,  percent  Qf 
women  who  are  routinely  rescreened  by 
the  program. 

Accomplishments  in  establishing  an 
infrastructure  to  support  a  breast  and 
cervical  cancer  screening  program  and 
in  resolving  program  challenges,  such  as 
mammography  screening  for  Medicare 
Part  B  imenrolled  women  50  years  and 
older,  the  timely  follow-up  of  women 
with  abnormal  screening  and  diagnostic 
results,  or  the  use  of  the  American 
College  of  Radiology  BI-RADS  by 
radiologists  to  report  mammogram 
results. 

(2)  Territory  cvurrently  receiving  CDC 
Capacity  Building  Funds: 
Accomplishments  in  establishing  a 
comprehensive  infrastructure  to  support 
a  breast  and  cervical  cancer  screening 
program  including  screening,  tracking, 
follow-up  and  case  management 
information,  public  education  and 
outreach,  professional  education, 
quaUty  assurance  and  improvement, 
surveillance,  and  partnership 
development  and  community 
involvement. 

(3)  Territories/Tribes  not  currently 
Receiving  CDC  Breast  and  Cervical 
Cancer  Funds:  Relevant  past 
experiences  of  the  applicant  in 
conducting  screening,  tracking,  follow- 
up,  case  management;  pubUc 
information,  education  and  outreach; 
professional  education;  quality 
assurance  and  improvement; 
surveillance;  and,  partnership 
development  and  community 
involvement  for  cancer  control,  chronic 
disease  control  or  other  relevant  areas. 

7.  Source  Data  for  Matching 
Requirement 

Identify  and  describe: 

a.  Maintenance  of  Effort  (MOE) — ^The 
average  amount  of  non-Federal  dollars 
expended  for  breast  and  cervical  cancer 
programs  and  activities  made  by  a  State/ 
territory/tribe  for  the  two  year  period 
preceding  the  first  Federal  fiscal  year  of 
the  program  funding  for  breast  and 
cervical  cancer  early  detection 
activities.  This  amount  will  be  used  to 
establish  the  maintenance  of  effort 
baseline  for  ciurent  and  future  match 
requirements; 

b.  State/territory/tribe  allowable 
sources  of  matching  funds  for  the 


program  and  the  estimated  amounts 
irom  each; 

c.  Procedures  for  documenting  the 
value  of  non-cash  matching  funds; 

d.  Procedures  for  documenting  the 
actual  amount  of  match  received. 

8.  Budget  With  Justification 

a.  Provide  a  detailed  budget  request 
and  complete  line  item  justification  (for 
both  Federal  and  non-Federal  funds)  of 
all  proposed  operating  expenses 
consistent  with  the  program  activities 
described  in  this  announcement.  Not 
less  than  60  percent  of  Federal  funds 
will  be  expended  for  screening, 
tracking,  follow-up  and  other  support 
services  such  as  case  management.  Not 
more  than  10  percent  of  Federal  funds 
will  be  expended  for  administrative 
expenses.  A  detailed  line-item 
breakdown  of  the  60/40  distribution 
should  be  incorporated  into  the  budget. 

b.  The  applicant  should  submit  a 
Screening  and  Diagnostic  Worksheet 
that  details  the  projected  niunber  of 
women  screened,  the  reimbursement 
rate  provided  for  each  service,  and  the 
overall  projected  clinical  costs.  A 

sample  Screening  and  Diagnostic 

Worksheet  is  included  in  the  NBCCEDP 
PPM. 

c.  To  request  new  direct-assistance 
assignees,  include: 

(1)  Niunber  of  assignees  requested; 

(2)  Description  of  the  position  and 
proposed  duties; 

(3)  Ability  or  inability  to  hire  locally 
with  financial  assistance; 

(4)  Justification  for  request; 

(5)  Organizational  chart  and  name  of 
intended  supervisor; 

(6)  Opportunities  for  training, 
education,  and  work  experiences  for 
assignees;  and 

(7)  Description  of  assignee's  access  to 
computer  equipment  for  communication 
with  CIX]  (e.g.,  personal  computer  at 
home,  personal  computer  at 
workstation,  shared  computer  at 
workstation  on  site,  shared  computer  at 
a  central  office). 

F.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
the  completed  application  Form  PHS- 
5161-1  (OMB  Number  0937-0189). 
Forms  are  in  the  application  kit.  On  or 
before  May  26, 1999,  submit  the 
application  to:  Mildred  S.  Gamer, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341. 

1.  Deadline:  AppUcations  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 


a.  Received  on  or  before  the  stated 
deadline  date:  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  proof 
of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  1(a)  or 
1(b),  above,  are  considered  late 
applications,  will  be  returned  to  the 
applicant. 

G.  Evaluation  Criteria  (100  Points) 

Each  application  will  be  evaluated 

individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Background  and  Need  (10  points) 

The  extent  of  the  disease  burden  and 
the  need  among  the  priority  populations 
as  measured  by: 

a.  The  State/territorial/tribal  breast 
and  cervical  cancer  age-adjusted 
mortality  rates  averaged  more  than  five 
years  and  ranking  nationally; 

b.  The  disease  burden,  including  the 
incidence  rates  of  breast  and  cervical 
cancer  by  age,  race  and  ethnicity  (where 
available); 

c.  The  number  of  uninsured  women 
by  race/ethnicity  who  are  18-39,  40-49, 
50-64.  65+  years; 

d.  The  unmet  screening  needs  of 
uninsiued  and  under-insured  women; 

e.  Existing  access  and  barriers  to  early 
detection  services,  (e.g.,  social, 
financial,  geographic). 

2.  Implementation  Plan  (50  points) 

The  degree  of  comprehensiveness  and 
quality  of  the  Work  Plan  in  relation  to: 

a.  The  applicant's  proposed  work  plan 
that  includes  overall  goals  for  the 
program  and  program  components, 
describes  performance  indicators  related 
to  goals  and  details  measurable,  time 
phased  and  realistic  objectives  for  each 
program  component.  (10  Points) 

b.  Proposed  pubUc  education, 
information,  and  outreach  strategies  that 
are  likely  to  increase  the  number  of  low 
income,  iminsiued  women  that  are 
screened  and  rescreened.  (10  points) 

c.  Proposed  professional  education 
strategies  that  are  likely  to  effect  the 
health  care  providers  knowledge, 
attitudes,  and  behaviors  in  such  a  way 
that  more  women  in  the  target  audience 
are  screened  and  rescreened 
appropriately.  (10  points) 

a.  Proposed  a  service  delivery 
program  that  provides  quality  screening, 
rescreening  and  diagnostic  services. 
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according  to  established  standards,  and 
a  proactive  tracking,  follow-up  and  case 
management  system.  (10  points) 

e.  Proposed  surveillance  and 
evaluation  strategies  that  appear  to  use 
reliable  data  and  program  results  to 
measiue  program  effectiveness  and  to 
facilitate  program  planning, 
development,  and  implementation,  and 
to  enhance  program  goals  and 
objectives.  (10  points) 

3.  Partnership  Development  and 
Community  Involvement  (10  points) 

The  feasibility  and  extent  of  the 
applicant's  proposal  to  develop  and 
maintain  collaborative  partnerships 
with  other  Federal,  State  and  local 
programs,  territories,  tribes  and 
voluntary,  professional,  and  private- 
sector  agencies.  The  extent  of 
involvement  of  a  broad-based  coalition 
that  advises  and  supports  the  program. 
The  extent  to  which  letters  of  support 
reflects  assistance  from  key  partners, 
participants,  and  community  leaders. 

4.  Management  and  Organizational 
Structure  (1 5  points) 

The  feasibility  and  appropriateness  of 
the  applicant's  management  plan  that 
describes  the  development  of  qualified 
and  diverse  technical,  program,  and 
administrative  staff,  organizational 
relationships  including  lines  of 
authority,  internal  and  external 
commimication  systems,  and  a  system 
for  sound  fiscal  management. 

5.  Capability  for  Program 
Implementation  (15  points) 

The  extent  to  which  the  applicant 
appears  likely  to  be  successful  in 
implementing  the  proposed  activities  as 
measiuvd  by: 

a.  Accomplishments  by 
comprehensive-funded  States  and  tribes 
in  implementing  a  breast  and  cervical 
cancer  early  detection  program  as 
required  through  previous  funding 
agreements.  These  accompUshments 
should  be  evaluated  in  terms  of  the 
niunber  of  women  screened,  the  nimiber 
of  services  provided,  and  the  number  of 
cancers  detected. 

b.  Accomplishments  by  capacity- 
funded  States  in  establishing  a 
comprehensive  public  health 
infrastructure  to  support  a  breast  and 
cervical  cancer  early  detection  program. 

c.  Relevant  past  experiences  of 
unfunded  applicants  in  conducting 
breast  and  cervical  cancer  early 
detection  programs. 


6.  Budget  and  Justification  (Not 
Weighted) 

The  extent  to  which  the  proposed 
budget  is  adequately  justified, 
reasonable,  and  consistent  with  this 
program  announcement. 

7.  Human  Subject  (Not  Weighted) 

Whether  or  not  exempt  from  the 
DHHS  regulations,  does  the  application 
adequately  address  the  requirement  of 
45  CFR  part  46  for  the  protection  of 
human  subjects?  Recommendations  on 
the  adequacy  of  protections  include:  (1) 
Protections  appear  adequate  and  there 
are  no  comments  to  make  or  concerns  to 
raise,  or  (2)  protections  appear  adequate, 
but  there  are  comments  regarding  the 
protocol,  or  (3)  protections  appear 
inadequate  and  the  Objective  Review 
Group  (ORG)  has  concerns  related  to 
human  subjects,  or  (4)  disapproval  of 
the  application  is  recommended 
because  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  are  inadequate  as  to  make 
the  entire  application  unacceptable. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 

1.  Semiannual  progress  reports  are 
required  and  must  be  submitted  no  later 
than  30  days  after  each  semiannual 
reporting  period.  The  semiannual 
progress  reports  must  simmiarize  the 
foUovdng:  (1)  Major  accomplishments 
including  information  on  women 
screened;  (2)  problems  encountered  in 
program  implementation;  and  (3)  efforts 
or  proposed  strategies  to  resolve 
problems.  All  manuscripts  published  as 
a  result  of  the  work  supported  in  part  or 
whole  by  the  cooperative  agreement  vnll 
be  submitted  with  the  progress  reports. 

2.  An  annual  financial  status  report 
(FSR)  must  be  submitted  no  later  than 
90  days  after  the  end  of  each  budget 
period. 

3.  The  final  financial  status  report  and 
progress  report  is  required  no  later  than 
90  days  after  the  end  of  the  project 
period. 

Send  all  reports  to:  Nealean  K.  Austin, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Room 
3000,  2920  Brandywine  Road,  Atlanta, 
GA  30341. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  application 
package. 

AR-1    Human  Subjects  Requirement 


AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2000 
AR-1 2    Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  1501, 1502, 1507  and  1509  (42 
U.S.C.  300k,  42  U.S.C.  3001,  and  42 
U.S.C.  300n-3)  of  the  Public  Health 
Servi'^e  Act,  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.919. 

J.  Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  l-«88-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  dociunents, 
business  management  technical 
assistance  may  be  obtained  from: 
Nealean  K.  Austin,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office 
Annoimcement  99052,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Room  3000.  2920  Brandywine  Road. 
Atlanta.  GA  30341.  telephone  (770) 
488-2754,  E-mail  address 
NEAieCDC.GOV 

For  program  technical  assistance, 
contact:  Amy  Harris.  Acting  Manager, 
PoUcy  Development  and  Administrative 
Coordination,  Program  Services  Brandi, 
Division  of  Cancer  Prevention  and 
Control,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention  (CDC),  4770  Buford 
Highway,  NE.,  Mailstop  K-57,  Atlanta, 
GA  30341-3724,  telephone  (770)  488- 
4880,  fax  (770)  488-4727,  or 

See  also  the  CDC  home  page  on  the 
Internet:  http://www.cdagov  or  http:// 
www.cdc.gov/cancer  for  a  copy  of  the 
PPM. 

Dated:  March  30. 1999. 
John  L.  Williams, 

Director.  Procurement  and  Grants  Office. 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

(PR  Doc  99-8207  Filed  4-2-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Pruyn  AnnowncMnwit  99062] 

National  Institute  for  Occupational 
Safety  and  Health;  Safety  and  Health 
Interventions  in  the  Construction 
Industry;  Notice  of  Availal)4lity  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  for  Safety  and  Health 
Interventions  in  the  Construction 
Industry.  This  program  addresses  the 
"Healthy  People  2000"  priority  area  of 
Occupational  Safety  and  Health.  The 
purpose  of  this  cooperative  agreement  is 
to  develop,  implement,  and  eveiluate  a 
national  research  program  in  prevention 
intervention  effectiveness  research  and 
preventive  service  systems  research  in 
construction  safety  and  health.  Many  of 
the  National  Occupational  Research 
Agenda  (NORA)  priority  areas  are 
relevant  to  the  construction  industry 
and  should  be  considered  when 
responding  to  this  Request  for 
Assistance.  These  Include,  preventing 
hearing  loss,  back  disorders,  asthma, 
and  dermatitis  and  reducing  or 
eliminating  traumatic  injuries  (caused 
by  falls,  electrocutions,  struck-bys  or 
contact  with  materials/objects).  In 
addition,  there  are  other  high  priority 
problems  in  construction  that  are  not 
exphdtly  included  in  NORA,  such  as 
silicosis  and  lead  poisoning,  that  should 
be  addressed.  The  overall  project  will 
respond  to  problems  that  are  specific  to 
different  regions,  different  trades  and 
different  industry  sectors. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit  and  for- 
profit  organizations  and  by  governments 
and  their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit  and 
for-profit  organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 


C  Availability  of  Funds 

Approximately  $4,125  million  is 
available  in  FY  99  to  fund  one  award. 
It  is  expected  that  approximately  $5.0 
million  will  become  available  for  years 
2-5.  It  is  expected  that  the  award  will 
begin  on  or  about  September  29, 1999, 
and  will  be  made  for  a  4  year  9-month 
project  period  with  year  one  being  9 
months  and  years  2-4  being  12  months. 
Funding  estimates  may  change. 
Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Cooperative  Activities 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  Recipient  Activities  below,  and 
CDC/NIOSH  will  be  responsible  for  the 
activities  under  CDC/NIOSH  Activities 
below: 

Recipient  Activities 

1.  Innovative  Pilots  or  Feasibility 
Studies 

a.  Create  implement  innovative  pilot/ 
feasibility  project  to  reduce  injiiry/ 
illness  in  construction. 

b.  Establish  partnerships  with  small 
businesses  and  independent  contractors, 
unionized  contractors  to  develop, 
implement  and  evaluate  pilot  work 
looking  at  the  health  and  safety  needs  of 
the  entire  spectrum  of  the  construction 
workforce. 

2.  Intervention  Evaluation  Research 

a.  Implement  and  evaluate 
intervention  initiatives  to  reduce 
construction-related  injury/illness 
through  partnerships.  Incorporate 
economic  analysis  into  the  evaluation 
process  for  intervention  study. 

b.  Identify  and  utilize  data  to  target  at- 
risk  groups.  Develop  interventions 
aimed  at  improving  best  practices; 
develop  detailed  plans  for  modifying 
best  practices  based  on  data.  Identify 
existing  or  develop  new  intervention 
initiatives  designed  to  improve  best 
practices  for  specific  industry  sectors 
and  operations  within  individual 
sectors.  Evaluate  intervention  initiatives 
for  implementing  and  evaluating  the 
effectiveness  of  the  intervention 
throughout  the  targeted  industry  sector 
in  future  years. 

c.  Develop,  implement,  and  evaluate 
employee/employer  safety  and  health 
approaches. 

d.  Develop  study  designed  to  evaluate 
the  effectiveness  of  worker  training 
programs  across  multiple  trades,  on 
multiple  issues  of  concern,  and  on  tising 


different  training  modalities.  Evaluate 
the  state  of  existing  training  programs 
and  develop  standardized  safety  and 
health  training  for  the  industry. 
Evaluate  the  effectiveness  of  training 
interventions  using  data  collected. 

3.  Information  and  Technology  Transfiar 

a.  Develop,  implement,  and  evaluate 
various  aspects  of  the  information 
transfer  process  within  the  construction 
industry. 

b.  Demonstrate  the  ability  to  create 
and  maintain  an  infirastructure  to  be  a 
central  clearinghouse  for  collecting  and 
disseminating  health  and  safety  related 
information  to  the  construction 
industry. 

c.  Develop  studies  to  identify  the 
various  means  that  construction  fiims 
use  to  obtain  safety  and  health 
information. 

4.  Preventive  Systems  Research 

Develop  a  research  agenda  which 
include  (1)  studies  of  policies  and 
procedures  that  facilitate  or  hinder  the 
adoption  and  implementation  of 
effective  best  practices  and 
interventions,  and  research  on  the 
technology  of  effective  dissemination; 
(2)  studies  of  the  effects  of  age,  gender, 
ethnicity,  organizational,  or 
sociocultural  factors  that  affect  access 
to,  or  use  of,  available  best  practice 
preventive  interventions;  and  (3)  studies 
of  the  costs  associated  with 
implementing  best  practice  preventive 
interventions  and  methods  of  financing 
such  interventions. 

5.  On-Going  Surveillance 

a.  Identify  pertinent  databases  and 
update  and  expand  them  where 
possible. 

6.  Review  Priorities 

a.  Develop  a  system  to  continuously 
review  surveillance  and  intervention 
outcome  data  to  establish  priorities  for 
research  under  this  cooperative 
agreement. 

b.  Convene  a  national  conference  for 
the  purpose  of  sharing  information, 
establishing  priorities,  and  facilitating 
joint  approaches  for  developing 
construction  industry  interventions  and 
to  identify  and  critique  current  "best 
practices"  for  specific  construction 
trades  and  industry  sectors. 

CDC/NIOSH  Activities 

1.  Provide  technical  assistance, 
through  site  visits  and  other 
communication,  in  all  phases  of  the 
development,  implementation  and 
maintenance  of  the  cooperative 
agreement. 

2.  Facilitate  communication/ 
coordination  between  recipients  and 
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other  groups,  organizatioiis  and  agencies 
involved  in  construction  research  and 
outreach. 

E.  Application  Content 

Use  the  information  in  the 
Cooperative  Activities,  Other 
Reqiiirements,  and  Evaluation  Criteria 
sections  to  develop  the  appUcation 
content.  Your  application  will  be 
evaluated  on  the  criteria  Usted,  so  it  is 
important  to  follow  them  in  laying  out 
your  program  plan.  The  narrative 
should  be  no  more  than  50  double- 
spaced  pages.  The  original  and  each 
copy  of  the  application  must  be 
submitted  unstapled  and  imbound..All 
materials  must  be  typewritten,  double- 
spaced,  with  unreduced  type  (font  size 
12  point)  on  6W  by  11"  paper,  with  at 
least  1"  margins,  headers,  and  footers, 
and  printed  on  one  side  only.  Do  not 
include  any  spiral  or  bound  materials  or 
pamphlets.  Appendices  should  have 
indexes  and  include  (1)  support  letters 
(2)  information  on  key  personnel  (3) 
other  supporting  documentation. 

F.  Submiasion  and  Deadline 

Letter  of  Intent  (LOI) 

Your  letter  of  intent  should  include 
the  following  information.  The  letter  of 
intent  must  be  submitted  on  or  before 
May  30, 1999,  to:  Sheryl  L.  Heard, 
(kwts  Management  SpedaUst,  Grants 
Management  Branch,  Pnxnirement  and 
Grants  Office,  Announcement  99062, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  Georgia 
30341. 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189). 
Forms  are  in  the  apphcation  kit.  On  or 
before  June  30, 1999,  submit  the 
application  to:  Sheryl  Heard,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Prociuement  and 
Grants  Office,  Announcement  99062, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  Georgia 
30341. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: , 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (AppUcants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 


Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  appUcant. 

G.  Evaluation  Criteria 

AppUcation  which  are  complete  and 
responsive  will  be  reviewed  and 
evaluated  by  an  bidependent  Special 
Emphasis  Panel  in  accordance  with  the 
following  criteria. 

1.  Backg^und  and  Need  (20  points 
total) 

a.  The  extent  to  which  the  applicant 
understands  the  purpose  and  provides  a 
comprehensive  statement  of  the  s{>ecific 
problems  to  be  addressed.  (2  points) 

b.  The  extent  to  which  the  applicant 
presents  data  justifying  the  need  for  the 
overall  program  and  it's  components, 
and  that  interventions  are  theoretically 
justified  and  supported  with 
epidemiologic,  methodological,  or 
behavioral  research.  (9  points) 

c.  The  extent  to  which  the 
interventions/pilot  projects  are  feasible 
and  can  be  expected  to  produce  the 
anticipated  results.  The  feasibiUty  of 
adoption  and  sustainabiUty  of  the 
intervention  acknowledging  potential 
strengths  and  barriers  to  adoption  and 
sustainability  in  the  industry,  e.g.  the 
impact  of  trends  in  construction, 
support  by  partners  and  stakeholders, 
costs  of  implementation,  effiscts  on 
production,  and  industry  culture. 
Identification  of  participant 
relationships  (potential  or  actual)  that 
have  and  might  have  an  interest  in 
supporting  and  extending  the 
intervention  beyond  the  current 
agreement.  (9  points) 

2.  Goals  and  Objectives  (20  points  total) 

a.  The  extent  to  which  specific 
research  questions  and/or  hypotheses 
are  described.  The  extent  to  which  the 
apphcant  has  included  goals  which  are 
relevant  to  reducing  injuries,  illnesses, 
and/or  hazard  exposure  among 
construction  workers.  (6  points) 

b.  The  extent  to  which  the  applicant 
has  included  goals  and  objectives  that 
are  specific,  measiuable,  time-phased, 
and  feasible  to  accompUsh,  goals  and 
objectives.  (7  points) 

c.  The  extent  to  which  objectives 
include  involving  construction  workers, 
employers,  imions,  and  other 
stakeholders  in  the  planning, 
implementation  and  evaluation  of  the 
projects  proposed.  (7  points) 

3.  Methods  (25  points  total) 

a.  The  extent  to  which  the  applicant 
provides  a  detailed  description  of 
overall  study  design  and  research 


methods  to  be  used  for  the  proposed 
research  project,  including  the 
designation  of  responsibiUty  for 
activities  undertaken.  (10  points) 

b.  The  extent  to  which  the  target 
population  and  setting  in  which  the 
interventions/pilot  projects  are  to  be 
implemented  are  clearly  described  and 
shown  to  be  adequate  for  achieving  the 
desired  objectives.  (9  points) 

c.  The  extent  to  which  it  is 
demonstrated  that  the  participation  of 
the  target  group  will  be  sufficient  to 
evaluate  the  interventions/pilot  projects 
in  an  imbiased  fashion.  (3  points) 

d.  The  extent  to  which  the  applicant 
has  met  the  CDC  policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes:  (1) 
The  proposed  plan  for  the  inclusion  of 
both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation;  (2)  The  proposcKl 
justification  when  representation  is 
Umited  or  absent;  (3)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted;  (4)  A  statement  as  to  whether 
the  plans  for  recruitment  and  outreach 
for  study  participants  include  the 
process  of  establishing  partnerships 
with  community(ies]  and  recognition  of 
mutual  b«iefits  will  be  documented.  (3 
points) 

4.  Staffing.  Facilities  and  Resources  (IS 
points  total) 

a.  The  extent  to  which  organizational 
structure,  job  descriptions,  proposed 
staffing,  staff  qualifications  and 
experience,  identified  training  needs  or 
plan,  and  curricula  vitea  for  both  the 
proposed  and  current  staff  indicate  the 
appUcant's  ability  to  carry  out  the 
objectives  of  the  program.  The  extent  to 
which  the  management  staff  and  their 
working  partners  are  clearly  described, 
appropriately  assigned  euid  have 
pertinent  skills  and  experiences,  e.g. 
previous  accompUshments  in 
agricultural  safety  and  health 
interventions.  Time  allocation  of  the 
professional  staff  to  be  assigned  to  this 
project.  (8  points) 

b.  The  extent  to  which  concurrence 
with  the  appUcant's  plans  by  aU  other 
involved  parties  is  specific  and 
dociunented,  e.g.  support  for  proposed 
activities  as  well  as  commitment  to 
participate  from  proposed  partners  (e.g. 
letters  of  support  and/or  memoranda  of 
understandii^).  The  extent  to  which  the 
participants  are  clearly  described  and 
their  quaUfications  for  their  component 
of  the  proposed  work  are  expUdtly 
stated.  The  extent  to  which  the 
appUcant  provides  proof  of  the 
involvement  of  partners/stakeholders 
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(e.g.,  academic  researchers,  non-profit 
organizations,  unions  and  employers)  in 
the  development  of  this  proposal.  (7 
points) 

5.  Evaluation  (20  points) 

The  extent  to  which  the  proposed 
evaluation  system  is  detailed  and  will 
document  program  process, 
effectiveness,  impact,  and  outcome.  The 
extent  to  which  an  evaluation  plan  has 
been  developed  to  determine  both  the 
success  of  the  pilot  projects  or 
interventions  and  to  determine  their 
utility  as  a  public  health  prevention 
strategy  with  broader  application.  The 
extent  to  which  the  applicant 
demonstrates  potential  data  sources  for 
evaluation  purposes,  and  documents 
staff  availability,  expertise,  and  capacity 
to  perform  the  evaluation.  The  extent  to 
which  a  feasible  plan  for  reporting 
evaluation  results  and  using  evaluation 
information  for  programmatic  decisions 
is  included.  The  extent  to  which  the 
applicant  describes  strategies  for  broad- 
based  dissemination  of  information  to 
the  construction  industry. 

6.  Budget  and  Justification  (not  scored) 

The  extent  to  which  the  applicant 
provides  a  detailed  budget  and  narrative 
justification  consistent  with  stated 
objectives  and  planned  program 
activities. 

7.  Human  Subjects  Review  (not  scored) 

If  himian  subjects  will  be  involved, 
the  applicant  must  clearly  state  how 
they  will  be  protected  (i.e.,  describe  the 
review  process  which  will  govern 
participation). 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  vnth  original  plus  two 
copies  of 

1.  annual  progress  reports; 

2.  all  final  reports  and  project  outputs, 
including  published  reports  will  be 
prepared  in  WordPerfect  6.1  or  higher  in 
a  form  that  can  be  converted  to  HTML 
format  for  mounting  on  the  Internet; 

3.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period:  and 

4.  final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to:  Sheryl  Heard, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  pisease 
Control  and  Prevention  (CDC),  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 


each,  see  Attachment  I  in  the 
application  package. 

AR-1  Human  Subjects  Requirements 

AR-2  Requirements  for  Inclusion  of 
Women  and  Racial  and  Ethnic 
Minorities  in  Research 

AR-9  Paperwork  Reduction  Act 
Requirements 

AR-10  Smoke-Free  Workplace 
Requirements 

AR-11  Healthy  People  2000 

AR-1 2  Lobbying  Restrictions 

AR-20  Conference  Support 

L  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  20(a)  and  22(e)(7)  of  the 
Occupational  Safety  and  Health  Act  of 
1970,  (29  U.S.C.  669(a)  and  671(e)(7)l. 
The  Catalog  of  Federal  Domestic 
Assistance  niunber  is  93.283. 

J.  Where  to  Obtain  Additional 
Information 

Please  refer  to  Program 
Announcement  99062  when  you  request 
information.  To  receive  additional 
written  information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(l-«88  472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest 

See  also  the  CDC  home  page  on  the 
Internet:  http://www.cdc.gov 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
please  contact:  Sheryl  Heard,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Prociu^ment  and 
Grants  Office,  Aimoimcement  99062, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandyvdne 
Road,  Room  3000,  Atlanta,  GA  30341, 
telephone  (770)  488-2723,  Email 
address  SLH3@cdc.gov. 

For  program  technical  assistance, 
contact:  Dr.  Linda  Goldenhar,  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH),  Centers  for  Disease 
Control  and  Prevention  (CDC),  Division 
of  Surveillance,  Hazard  Evaluations  and 
Field  Studies,  4676  Columbia  Parkway, 
R-21,  Cincinnati,  OH  45226,  Telephone 
(513)  841-4493,  Fax  (513)  841-4486.  e- 
mail:  lyg9@cdc.gov. 

Dated:  March  30, 1999. 
Diane  D.  Porter, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC). 

(PR  Doc.  9»-8331  Filed  4-2-99:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Pamiiies 

Head  Start  Bureau;  Advisory 
Committee  on  Head  Start  Research 
and  Evaluation;  Notice  of  Meeting 

AGENCY:  Administration  for  Children. 
Youth  and  Families,  ACF.  DHHS. 

ACTION:  Notice  of  meeting:  Advisory 
Committee  on  Head  Start  Research  and 
Evaluation. 

summary:  The  1998  Head  Start 
Reauthorization  (42  U.S.C.  9844(g); 
Section  649(g)(1)  of  the  Head  Start  Act, 
as  amended)  called  on  the  Secretary  of 
Health  and  Human  Services  to  form  an 
independent  panel  of  experts  (i.e.,  an 
Advisory  Committee)  to  offer  advice 
concerning  research  designs  that  would 
provide  a  national  analysis  of  the 
impact  of  Head  Start  Programs.  The 
April  26-27, 1999  meeting  is  expected 
to  be  the  first  of  three  meetings  of  the 
Advisory  Committee  that  will  culminate 
in  a  report  to  the  Secretary  due  October 
1. 1999. 

DATE  AND  TIME:  April  26. 1999,  9  a.m.- 
5:30  p.m.  and  April  27. 1999,  9  a.m.-12 
p.m. 

PLACE:  Georgetown  University 
Conference  Center,  3800  Reservoir 
Road,  NW.,  Washington,  DC  20057. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  public  and  is 
barrier  bee.  Meeting  records  will  also  be 
open  to  the  public  and  will  be  kept  at 
the  Switzer  Building  located  at  330  "C" 
Street,  SW.,  Washington,  DC  20447.  The 
Head  Start  Bureau  also  intends  to  make 
material  related  to  this  meeting 
available  on  the  Head  Start  web  site 
http:www/dhhs.gov/programs/hsb.  An 
interpreter  for  the  deaf  and  hearing 
impaired  will  be  available  upon 
advance  request  by  calling  Ellsworth 
Associates  at  (703)  821-3090  (ext.  282). 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Roderick  Stark  at  (301)  889- 
0430  for  substantive  information.  ACF 
Office  of  Public  Affairs  at  (202)  401- 
9215  for  press  inquiries.  Ellsworth 
Associates  at  (703)  821-3090  (ext.  282) 
for  logistical  information. 

Dated:  March  31, 1999. 
Patricia  Montoya, 

Commissioner,  Administration  on  Children. 

Youth,  and  Families. 

|FR  Doc.  99-8316  Filed  4-2-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Medical  Child  Support  Wortcing  Group 

AGENCY:  Administration  for  Children 

and  Families,  DHHS. 

action:  Notice  of  Open  Meeting. 

summary:  Pursuant  to  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(FACA),  notice  is  given  of  the  second 
meeting  of  the  Medical  Child  Support 
Working  Group  (MCSWG).  The  Medical 
Child  Support  Working  Group  was 
jointly  established  by  the  Sea«taries  of 
the  E)epaitment  of  Labor  (DOL)  and  the 
Depaitment  of  Health  and  Himian 
Services  (DHHS)  under  section  401(a)  of 
the  Child  Support  Performance  and 
Incentive  Act  of  1998.  The  purpose  of 
the  MCSWG  is  to  identify  die 
impediments  to  the  effective 
enforcement  of  medical  support  by  State 
child  support  enforcement  agencies,  and 
to  submit  to  the  Secretaries  of  DOL  and 
DHHS  a  report  containing 
recommendations  for  appropriate 
measures  to  address  those  impediments. 
DATES:  The  meeting  of  the  MCSWG  will 
be  held  on  Tuesday,  April  13, 1999, 
from  11:00  a.m.  to  approximately  5:00 
pjn. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  N-3437,  Conference  Room  A/B/C, 
at  the  offices  of  the  U.S.  Department  of 
Labor,  200  Constitution  Ave.,  N.W., 
Washington,  D.C.  All  interested  parties 
are  invited  to  attend  this  public 
meeting.  Seating  may  be  limited  and 
will  be  available  on  a  first-come,  first- 
serve  basis.  Persons  needing  special 
assistance,  such  a  sign  language 
interpretation  or  other  special 
accommodation,  should  contact  the 
Executive  Director  of  the  Medical  Child 
Support  Working  Group,  Office  of  Child 
Support  Enforcement  at  the  address 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Samara  Weinstein,  Executive  Director, 
Medical  Child  Support  Working  Group, 
Office  of  Child  Support  Enforcement, 
Fourth  Floor  East,  370  L'Enfant 
Promenade,  SW,  Washington,  DC  20447 
(telephone  (202)  401-6953;  fax  (202) 
401-5559;  e-mail: 

sweinstein@acf.dhhs.gov).  These  are  not 
toll-&«e  niunbers.  The  date,  location 
and  time  for  subsequent  MCSWG 
meetings  will  be  aimounced  in  advance 
in  the  Federal  Register. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act,  as  amended  (5 
U.S.C.  Appendix  2)  (FCCA),  notice  is 


given  of  a  meeting  of  the  Medical  Child 
Support  Working  Group  (MCSWG).  The 
Mmtical  Child  Support  Working  Group 
was  joinUy  established  by  the 
Secretaries  of  the  Department  of  Labor 
(DOL)  and  the  Department  of  Health  and 
Himian  Services  (DHHS)  imder  section 
401(a)  of  the  Child  Support  Performance 
and  Incentive  Act  of  1998  (P.L.  105- 
200). 

The  purpose  of  the  MCSWG  is  to 
identify  the  impediments  to  the 
effective  enforcement  of  medical 
support  by  State  child  support 
enforcement  agencies,  and  to  submit  to 
the  Secretaries  of  DOL  and  DHHS  a 
report  containing  recommendations  for 
appropriate  measures  to  address  those 
impediments.  This  report  will  include: 
(1)  Recommendations  based  on 
assessments  of  the  form  and  content  of 
the  National  Medical  Support  Notice,  as 
issued  under  interim  regulations;  (2) 
appropriate  measures  that  establish  the 
priority  of  withholding  of  child  support 
obligations,  medical  support 
obligations,  arrerages  in  such 
obligations,  and  in  the  case  of  a  medical 
support  obligation,  the  employee's 
portion  of  any  health  care  coverage 
premium,  by  such  State  agencies  in  light 
of  the  restrictions  on  garnishment 
provided  imder  tide  Ul  of  the  Consumer 
Credit  Protection  Act  (15  U.S.C.  1671- 
1677);  (3)  appropriate  procedures  for 
coordinating  the  provision, 
enforcement,  and  transition  of  health 
care  coverage  under  the  State  programs 
for  child  support,  Medicaid  and  the 
Child  Health  Insiu^nce  Program;  (4) 
appropriate  measures  to  improve  the 
availability  of  alternate  types  of  medical 
support  that  are  aside  from  health  care 
coverage  offered  through  the 
noncustodial  parent's  health  plan,  and 
unrelated  to  the  noncustodial  parent's 
employer,  including  measures  that 
establish  a  noncustodial  parent's 
responsibility  to  share  the  cost  of 
premiums,  co-payments,  deductibles,  or 
payments  for  services  not  covered  imder 
a  child's  existing  health  coverage;  (5) 
recommendations  on  whether 
reasonable  cost  should  remain  a 
consideration  under  section  452(f)  of  the 
Social  Security  Act;  and  (6)  appropriate 
measiires  for  eliminating  any  other 
impediments  to  the  effective 
enforcement  of  medical  support  orders 
that  the  MCSWG  deems  necessary. 

"Hie  membership  of  the  MCSWG  was 
joinUy  appointed  by  the  Secretaries  of 
DOL  and  DHHS,  and  includes 
representatives  of:  (1)  DOL;  (2)  DHHS; 
(3)  State  Child  Support  Enforcement 
Directors;  .(4)  State  Medicaid  Directors; 
(5)  employers,  including  owners  of 
small  businesses  and  their  trade  and 
industry  representatives  and  certified 


human  resource  and  payroll 
professionals;  (6)  plan  administrators 
and  plan  sponsors  of  group  health  plans 
(as  defined  in  section  607(1)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (29  U.S.C.  1167(1));  (7) 
children  potentially  eligible  for  medical 
support,  such  as  child  advocacy 
organizations;  (8)  State  medical  child 
support  organizations;  and  (9) 
organizations  representing  State  child 
support  prooams. 

Agenda:  Ine  agenda  for  this  meeting 
includes  a  disciission  of  the  form  and 
content  of  the  national  Medical  Support 
Notice  (Notice)  mandated  by  section 
401(b)  of  the  Child  Support  Performance 
and  Incentive  Act.  The  Notice  is  to  be 
jointiy  developed  and  promulgated  by 
the  Secretaries  of  DHHS  and  DOL  as  a 
means  of  enforcing  the  health  care 
coverage  provisions  in  a  child  support 
order.  As  time  permits,  the  MCSWG 
may  discuss  the  other  items  to  be 
included  in  its  report  to  the  Secretaries, 
as  listed  above. 

Public  Participation:  Members  of  the 
public  wishing  to  present  oral 
statements  to  the  MCSWG  should 
forward  their  requests  to  Samara 
Weinstein,  MCSWG  Executive  Director, 
as  soon  as  possible  and  at  least  four 
days  before  the  meeting.  Such  request 
should  be  made  by  telephone,  fex 
machine,  or  mail,  as  shown  above.  Time 
permitting,  the  Chairs  of  the  MCSWG 
will  attempt  to  accommodate  all  such 
requests  by  reserving  time  for 
presentations.  The  order  of  persons 
making  such  presentations  will  be 
assigned  in  the  order  in  which  the 
requests  are  received.  Members  of  the 
public  are  encouraged  to  limit  oral 
statements  to  five  minutes,  but  extended 
written  statements  may  be  submitted  for 
the  record.  Members  of  the  public  also 
may  submit  written  statements  for 
distribution  to  the  MCSWG  membership 
and  inclusion  in  the  public  record 
without  presenting  oral  statements. 
Such  written  statements  should  be  sent 
to  the  MCSWG  Executive  Director,  as 
shown  above,  by  mail  or  fax  at  least  five 
business  days  before  the  meeting. 

Minutes  of  all  public  meetings  and 
other  docimients  made  available  to  the 
MCSWG  will  be  available  for  pubUc 
inspection  and  copying  at  both  the  EXDL 
and  DHHS.  At  DHHS,  these  docvuuents 
will  be  available  at  die  MCSWG 
Executive  Director's  Office,  Office  of 
Child  Support  Enforcement  (OCSE), 
Administration  for  Children  and 
FamiUes,  U.S.  Department  of  Health  and 
Human  Services,  Aerospace  Building, 
Fourth  Floor— East,  370  L'Enfant 
Promenade,  SW,  Washington,  DC  from 
8:30  a.m.  to  5:30  p.m.  Questions 
regarding  the  availability  of  documents 
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firom  DHHS  should  be  directed  to 
Andrew  J.  Hagan,  OCSE  (telephone 
(202)  401-5375).  This  is  not  a  toll-free 
number.  Any  written  comments  on  the 
minutes  should  be  directed  to  Ms. 
Samara  Weinstein.  Executive  Director  of 
the  Working  Group,  as  shown  above. 

Signed  at  Washington.  DC,  this  29th  day  of 
March.  1999. 
David  Gray  Ross, 

Commissioner,  Office  of  Child  Support 
Enforcement. 
(FR  Doc.  99-8317  Filed  4-2-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration^^ 
Poclwt  No.  99M-0038] 

Agency  Infonnation  Collection 
Activiti(Bs;  Announcement  of  0MB 
Approval;  Survey  of  Biomedical 
Equipment  Manufacturers  for  Year 
2000-Compliant  Products 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Survey  of  Biomedical  Equipment 
Manufacturers  for  Year  2000-Compliant 
Products"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  hiformation 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
301-827-1223. 

8UPPI.BI»ITARY  INFORMATION:  In  the 
Federal  Register  of  Jamiary  22, 1999  (64 
FR  3524),.  the  agoicy  aimounced  that 
the  proposed  infcHination  collection  had 
been  si^mitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  infonnation  imless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0397.  Tlie 
approval  expires  on  September  30, 


1999.  A  copy  of  the  supporting 
statement  for  this  information  collection 
is  available  on  the  Internet  at  "http:// 
www.fda.gov/ohrms/dockets". 

Dated:  March  29, 1999. 
William  K.  Hubbard, 
Acting  Deputy  Commissioner  for  Policy. 
(FR  Doc.  99-8201  Filed  4-2-99;  8:45  ami 
BILUNQ  CODE  4iae-oi-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Public  Input  on  Put>Uc  Health;  Open 
Public  Forum 

AGENCY:  Food  and  Drug  Administration^ 

HHS. 

ACTION:  Notice  of  meetings. 

summary:  The  Food  and  Drug 
Administration  (FDA),  Office  of 
Consiuner  ASairs  and  Office  of 
Regulatory  Affairs,  Pacific  Region,  is 
annotmcing  a  series  of  open  public 
fonuns  entitled:  "Public  Injuit  on  Public 
Health,  FDA  Listens  to  You,  A  Town 
Hall  Meeting."  The  purpose  of  the 
forums  is  to  provide  an  opporttmity  for 
FDA's  primary  stakeholders,  U.S. 
consumras,  to  have  an  open  dialogue 
with  FDA's  senior  policy  makers  about 
their  consumer  protection-concerns. 
FDA  plans  to  use  th&  information  in  the 
development  of  the  Pacific  Region 
Strategic  Plan  and  in  the  development 
of  FDA's  nation  wide  priorities;  Under 
the  FDA  Modernization  Act  of  1997 
(FDAMA).  FDA  was  mandated  by 
Ccmgress  to  have  ongoing  consultations 
with  its  stakeholders  on  how  FDA  can 
best  meet  their  regulatory  reqiiirements 
and  to  protect  the  public  health.  Two 
issues  of  particular  concern,  this  year, 
are  strengthening  the  science  base  of  the 
agency  and  improving  risk-based 
communication  with  the  pi;d)lic. 
DATES:  Send  registration  and  requests 
for  oral  presentations  by  May  5, 1999. 
See  Table  1  in  section  II  of  this 
document  for  a  complete  schedule  of  all 
the  meetings. 

ADDRESSES:  Send  written  comments  to 
the  specific  contact  person.  See  Table  1 
in  section  II  of  this  document  for  a 
complete  listing  of  meeting  locations 
and  contact  persons. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  general  infonnation:  James  Rowell 


or  Patricia  Alexander,  Food  and 
Drug  Administration,  5600  Fishera 
Lane,  rm.  16-75,  Rockville,  MD 
20857,  301-827^414  or  301-827- 
4391,  FAX  301-443-9767. 
For  specific  meeting  information:  See 
Table  1  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this 
dociunent. 
SUPPLEMBfTARY  INFORMATION: 

L  Background 

FDA  is  a  science  based  consimier 
protection  agency  responsible  for 
ensuring  that.  (1)  Foods  are  safe, 
wholesome  and  sanitary;  (2)  human  and 
veterinary  drugs,  biological  products, 
and  medical  devices  ue  safe  and 
effective;  (3)  cosmetics  and  electronic 
products  that  emit  radiation  are  safe. 
FDA  also  msures  that  these  regulated 
products  are  honestly  and  accurately 
labeled  and  in  compliance  with 
applicable  laws  and  regulations.  FDA 
strives  to  maximize  public  health 
protection  while  reducing  regulatory 
burdens. 

Public  participation  in  these  forums 
will  provide  an  es»ntial  in^dient  to 
the  achievement  of  the  Pacific  Region's: 
intermediate  and  long  range  strategic 
planning  goals.  Additional  benefits 
include:  (1)  Providing  the  opportunity 
to  hear  directly  bom  consumers  their 
concerns  about  health  and  policy  issues, 
(2)  reaching  out  to  a  broad 
re^esentaticm  of  community  based  and 
consumer  organizations  to  reach  the  fuH  . 
diversity  of  consumers,  (3)  using  the 
infonnation  gained  at  these  fcmmis  in 
FDA's  decisionmaking  process.  (4) 
obtaining  information  necessary  for  the 
development  of  innovative  programs  to 
raise  public  awareness,  (5)  fostering 
communication  among  local  agencies, 
both  public  and  private,  in  orderto 
marB  effectively  respond  to  the  public's 
need  for  information  that  empowers 
them  in  making  health  related 
dedsioQS,  and  (6)  encouraging 
individuals  to  take  personal 
responsibihty  for  protecting  their  own 
health. 

IL  Scheduled  Meetings 

The  open  public  forums  will  be  held 
in  several  locations  throughout  the 
country.  The  scheduled  date  and  time, 
location,  and  specific  contact  person  for 
each  meeting  is  listed  in  Table  1  as 
follows: 


Table  1  .—Meeting  Schedules  and  Contacts  for  Registration 


Date 

Time 

Place 

Address 

Contact 

Wednesday,  May  12, 1999 

10  a.m.  to  1  p.m. 

EHhu  Harris  State  Office 
BkJg.  Auditorium. 

1515  Clay  SL,  Oakland, 
CA. 

Mary  Blen  Taylor  at 
510-337-6888.  FAX 
510-337-6708 
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Table  l.— Meeting  Schedules  and  Contacts  for  Registration— Continued 


Date 

Time 

Place 

Address 

Contact 

4  p.m.  to  7  p.m. 

Elihu  Harris  State  Office 
BIdg.  Auditorium. 

1515  Clay  SL,  Oakland. 
CA. 

Mary  ENen  Taylor  at 
510-337-6888,  FAX 
510-337-6708 

Friday,  May  14. 1999 
Monday.  May  17, 1999 

10  a.m.  to  3  p.m. 
1  p.m.  to  4  pjn. 

Caiifomia  Science  Cen- 
ter, Donald  P.  Loker 
Conference  Center. 

Portland  State  Univer- 
sity, Smith  Memorial 
Center. 

Figueroa  and  39th  Sts., 
Los  Angeles,  CA, 
(next  to  the  Los  An- 
geles Coliseum). 

724  SW.  Harrison  St. 
mi.  294,  Portland, 
OR. 

Rosario  Vior  at  949- 
79»-7607,  FAX  949- 
798-7715 

Alan  Bennett  at  503- 
671-9711,  ext  22 
FAX  503-671-9711 

in.  Registration  and  Requests  for  Oral 
Presentations 

Send  registration  information 
(including  name,  tiUe,  finn  name, 
address,  telephone,  eind  fax  number) 
and  requests  to  make  oral  presentations 
to  the  registration  contact  person  listed 
in  Table  1  of  section  11  of  this  document 
by  Wednesday.  May  5, 1999. 

Written  comments  and  questions 
concerning  the  meetings  may  also  be 
submitted  to  the  specific  registration 
contact  person  listed  for  eadi  meeting  in 
Table  1.  If  you  need  special 
accommodations  due  to  a  disability, 
please  contact  the  registration  contact 
person  at  least  7  days  in  advance. 

IV.  Transcripts 

Transcripts  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (HFI-35),  Food 
and  Drug  Administration,  rm.  12A-16, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting  at  a  cost  of  10  cents 
per  page. 

Dated:  March  29. 1999. 
William  K.  Hubbard. 

Acting  Deputy  Convmissioner  for  Policy. 
(FR  Doc.  99-8200  Filed  4-2-99;  8:45  ami 
BILUNQ  CODE  41«M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services   . 
Administration 

Extramural  Support  Program  for 
Projects  to  Increase  Organ  and  Tissue 
Donation 

AGENCY:  Health  Resources  and  Services 

Administration.  HHS. 

ACTION:  Notice  with  comment  period. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA), 
Department  of  Health  and  Human 
Services  (HHS).  announces  a  proposed 
peer  reviewed,  competitively  awarded 
extramural  support  program  for  fiscal 


year  1999  to  fund  projects  to  increase 
organ  and  tissue  donation.  This 
dociunent  sets  forth  the  proposed 
parameters  of  the  extramiu-al  support 
program  and  offers  a  30-day  period  for 
public  comment  on:  the  project  phases 
eligible  for  program  support  (pilot  tests 
and  replications),  performance 
measures,  funding  priorities,  and  review 
criteria.  Comments  will  be  considered 
for  the  purpose  of  writing  the  detailed 
guidance  to  applicants  for  submission  of 
applications.  Applications  will  be 
solicited  for  this  extramural  support 
program  by  posting  the  annoimcement 
on  the  following  three  web  sites: 
www.hrsa.gov,  www.hrsa.gov/osp/dot/. 
and  www.organdonor.gov,  and  by 
publishing  it  as  a  Federal  Register 
notice. 

In  concert  with  HHS"  National  Organ 
and  Tissue  Donation  Initiative,  this 
extramural  program  intends,  through 
cooperative  agreements,  to  support 
projects  of  up  to  3  years  duration  to 
implement,  evaluate,  and  disseminate 
model  interventions  with  the  greatest 
potential  for  yielding  a  verifiable  and 
demonstrable  impact  on  donation  and 
which  are  replicable,  transferable,  and 
feasible  in  practice.  Applicants  must  be 
qualified  organ  procurement 
organizations  (OPOs)  or  other  nonprofit, 
private  organizations,  in  collaboration 
with  a  consortimn  of  other  relevant 
entities.  Strong  evaluation  project 
components  and  staffing  expertise  are 
required.  Authority  for  this  program  is 
provided  by  Section  371(a)(3)  of  the 
Public  Health  Service  (PHS)  Act,  42 
U.S.C.  273(a)(3),  as  amended. 
DATES:  To  ensure  consideration, 
comments  must  be  received  by  May  5, 
1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  D.W.  Chen,  M.D., 
M.P.H.,  Director,  Division  of 
Transplantation,  Office  of  Special 
Programs,  Health  Resources  and 
Services  Administration,  U.S. 
Department  of  Health  and  Human 
Services,  Room  4-81,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 


MD  20857.  All  comments  received  will 
be  available  for  public  inspection  and 
copying  at  the  Division  of 
Transplantation,  at  the  above  address, 
weekdays  (Federal  holidays  excepted) 
between  the  hoiirs  of  9:00  a.m.  and  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
D.W.  Chen.  M.D..  M.P.H..  Director. 
Division  of  Transplantation.  Office  of 
Special  Programs.  Health  Resources  and 
Services  Administration,  U.S. 
Department  of  Health  and  Human 
Services,  Room  4-81,  Parklawrn 
Building.  5600  Fishers  Lane,  Rockville, 
MD  20857;  301  443-7577. 

SUPPLEMENTARY  INFORMATKM: 
Purposes 

Organ  donation  has  become  an 
increasingly  important  public  health 
issue.  Only  about  5,500  deaths  in  the 
United  States  each  year  result  in  organ 
donation,  compared  with  an  estimated 
potential  of  8,000-15,000  donors. 
Moreover,  almost  62,000  patients  are 
currentiy  awaiting  transplants  and  about 
4.000  patients  die  each  year  because  of 
the  critical  shortage  of  transplantable 
organs. 

A  major  barrier  to  donation  today  is 
low  rates  of  family  consent.  The  Health 
Care  Financing  Administration's  revised 
Hospital  Conditions  of  Participation  for 
Organ,  Tissue,  and  Eye  Donation  (June 
22, 1998,  63  Fed.  Reg.  33856)  effective 
August  21, 1998,  are  designed  to 
maximize  opportunities  to  donate  by 
requiring  Medicaid-and  Medicare- 
participating  hospitals  to  notify  OPOs  of 
all  deaths  and  imminent  deaths  so 
potential  donors  are  identified  and 
families  are  asked  about  donation; 
however,  only  about  half  of  families 
who  are  asked  give  their  consent.  The 
latest  national  Gallup  survey  indicates 
that  nearly  all  Americans  would  consent 
to  donation  if  they  knew  that  their  loved 
one  had  requested  it,  but  only  about  half 
of  Americans  who  want  to  donate  have 
told  their  families. 

The  goals  of  this  program  are  to 
implement,  evaluate,  and  disseminate 
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model  interventions  with  the  greatest 
potential  for  yielding  a  verifiable  and 
demonstrable  impact  on  donation  and 
which  are  replicable,  transferable,  and 
feasible  in  practice.  While  the  program 
focuses  on  organ  donation,  it  is 
expected  that  projects  to  increase  organ 
donation  will  have  a  similar  impact  on 
tissue  donation.  We  propose  that 
program  funding  be  used  to  support  the 
following  project  phases:  (1)  pilot 
testing  and  (2)  replication.  Phase  1 
projects  that  test  the  efficacy  of 
promising  interventions  to  increase 
organ  donation  are  anticipated  to  be 
smaller  in  scope  and  budget  than  Phase 
2  projects,  which  will  focus  on 
implementing  and  testing  in  multiple 
sites  interventions  which  already  have 
proved  effective  in  pilot  studies.  Phase 
2  projects  also  can  include 
dissemination  efforts  including  such 
strategies  as  training  workshops  and 
remote  and  on-site  technical  assistance. 
AppUcants  must  submit  separate 
applications  if  they  are  interested  in 
applying  for  both  types  of  projects. 

Projects  are  to  be  consistent  with  the 
goals  of  HHS"  National  Organ  and 
Tissue  Donation  hiitiative  ("National 
Initiative")  and  have  soUd  evaluation 
components  as  emphasized  during  the 
April  1-2, 1998,  national  conference 
titled  "Increasing  Donation  and 
Transplantation:  The  Challenge  of 
Evaluation"  sponsored  by  HHS"  Office 
of  the  Assistant  Secretary  for  Planning 
and  Evaluation  with  additional  support 
provided  by  the  Agency  for  Health  Care 
Policy  and  Research  and  the  National 
Institute  of  Allergy  and  Infectious 
Disease  of  the  National  Institutes  of 
Health.  (Copies  of  the  National  Initiative 
Partnership  Kit,  the  final  conference 
report,  and  a  review  of  evaluation  issues 
are  available  on  www.organdonor.gov.) 
Projects  can  employ  qualitative  studies, 
quantitative  research,  or  empiric  work. 
As  reflected  in  the  third  goal  of  the 
National  Initiative,  namely  to  learn 
more  about  what  works  to  increase 
donation  and  transplantation,  HHS 
places  a  high  priority  on  research  and 
evaluation. 

HHS  has  served,  and  plans  to 
continue  to  serve,  as  a  catalyst  for  the 
field  by  emphasizing  and  encouraging 
carefully  designed  and  rigorous 
evaluation  components  and  research 
projects  to  ascertain  effective 
interventions  for  increasing  donation. 
HHS  believes  that  the  application  of 
tested  theoretical  approaches  and 
models  to  donation  studies  that  are 
carefully  designed  and  evaluated  can 
yield  instructive  information  for  efforts 
to  increase  organ  and  tissue  donation. 


Eligibility 

The  proposed  project  must  be  carried 
out  by  a  consortium  of  relevant  entities 
or  organizations,  of  which  one 
organizational  member  ("the  applicant") 
carries  overall  responsibility  for  project 
leadership  and  administration  of  the 
HRSA  grant  award.  The  appficant  must 
be  a  qualified  OPO  or  other  nonprofit, 
private  organization.  Consortium 
members  and  roles  must  be  identified  in 
the  application.  The  consortium  must 
include  at  least  one  organization,  group, 
or  individual  that  has  research  design 
and  evaluation  expertise,  and  at  least 
one  other  organization  (e.g.,  OPO; 
public  health  or  other  Government 
agency;  academic  institution;  hospital, 
community/migrant  health  center,  or 
other  health  services  delivery  site; 
transplant/donation-related  association 
or  organization;  community-based 
organization;  faith-based  organization). 
All  members  of  the  consortium  must 
have  substantive  involvement  in  the 
project.  For-profit  organizations  may 
participate  as  members  of  consortia,  but 
not  as  the  applicant. 

Performance  Measures 

All  projects  must  include  rigorous 
outcome  evaluation  protocols. 
Outcomes  and  performance  measiues 
must  be  identified  and  defined  to 
determine  effectiveness  of  the  project. 
Performance  measiues  are  expected  to 
address  one  or  more  of  the  followmg  - 
outcomes: 

1.  Organ  procurement  rates; 

2.  Consent  rates  and  donation; 

3.  Niunber  and  prevalence  of  family 
donation  discussions 

Funding  and  AdnunistratiTe 
Mechanism 

The  administrative  and  funding 
mechanism  to  be  used  in  this  program 
will  be  the  Cooperative  Agreement  (CA). 
This  vehicle  allows  for  greater  Federal 
involvement  in  continuous  refinement 
of  the  supported  projects  than  provided 
through  a  grant  program.  All  funded 
projects  will  be  assigned  to  a  Federal 
project  officer  for  monitoring  and 
guidance.  In  addition,  in  order  to 
maximize  their  potential  effectiveness, 
all  funded  projects  will  be  reviewed  at 
a  pre-implementation  meeting  and 
regularly  thereafter  by  a  review  group 
consisting  of  Federal  representatives, 
methodology  specialists,  project 
directors  of  all  CAs  supported  under 
this  extramural  program,  and  others  as 
identified  by  the  Federal  Government. 
The  overall  purpose  of  the  periodic 
review  meetings  is  to  discuss  each 
project's  progress  toward  its  goals, 
problem  areas  if  any,  and  strategies  for 


increasing  the  efficacy  of  each  project 
The  group  will  review  and  provide 
comment  on  issues  such  as  the 
parameters  of  each  project,  appropriate 
outcome  and  performance  measures 
(including  base-line  data),  definitions  of 
terms  used  to  describe  populations/ 
groups  of  interest  (e.g.,  potential  donor 
family),  terms  used  in  the  donation 
process  (e.g.,  "intent,"  "consent",  and 
"opportimity"  to  donate),  and 
qualitative  measiuements  (e.g., 
"significant"  increase,  "effective" 
intervention)  to  improve  the  usefulness 
of  data  collection  for  individual  projects 
and  across  projects.  Final  decisions  and 
project  direction,  however,  are  the 
responsibihty  of  the  Federal  project 
officers.  One  of  the  funded  applicants 
will  receive  additional  funds  to  cover 
costs  associated  vidth  the  review  group. 
Such  costs  may  include,  but  are  not 
limited  to,  expenses  related  to  travel, 
supphes,  and  meeting  management. 
Applicants  interested  in  performing  this 
function  should  so  indicate  in  the 
application  and  state  their  capabilities. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  proposed  criteria 
listed  below.  The  system  used  by  the 
peer  review  panel  for  scoring  each 
application  will  range  from  0-100 
points,  with  100  being  best.  Maximum 
points  that  can  be  awarded  for  each 
criterion  are  in  parentheses.  Separate 
ranking  lists  vnVt  be  employed ior 
projects  in  each  of  the  two  phases. 

1.  Potential  of  the  project  to  yield  a 
demonstrable  and  verifiable  impact  on 
organ  donation  and/or  the  other 
performance  measures.  (30  points) 

2.  Extent  to  which  projects  are 
replicable,  transferable,  and  feasible  in 
practice  for  entities  with  similar 
competencies  (e.g.,  human  resoim»s, 
fiin^g,  technology)  and  for  entities 
targeting  populations  with  similar  socio- 
demographic  profiles.  (15  points) 

3.  I>egree  of  scientific  rigor  in  the 
design,  implementation,  and  evaluation 
of  the  project.  (20  points) 

4.  Evidence  of  the  availability  of  in- 
kind  support,  facilities,  resources,  and 
collaborative  arrangements 
commensurate  with  the  goals  of  the 
project  and  the  extramural  program.  (10 
points) 

5.  Adequacy  and  experience  of  project 
staff.  (10  points) 

6.  Injects  costs  that  are 
commensurate  with  proposed  activities 
and  anticipated  outcomes,  and 
adequacy  of  budget.  (15  points) 

Funding  Factors 

Two  funding  priorities  are  proposed 
for  this  program.  Approved  applications 
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that  are  eligible  for  the  funding 
priorities  are  awarded  additional  points 
towards  their  final  rank  order  score.  The 
largest  number  of  funding  priority 
points  is  proposed  for  applications  that 
are  most  likely  to  have  a  demonstrable 
impact  on  consent  rates.  Five  (5)  points 
will  be  awarded  for  this  funding 
priority.  Funding  priority  is  also 
proposed  for  projects  that  address 
variations  in  consent  by  race  and 
ethnicity,  which  may  include  an 
examination  of  differences  in  donation/ 
transplantation  knowledge,  attitudes, 
and  experiences  among  one  or  more 
minority  groups.  Two  (2)  points  will  be 
awarded  for  this  funding  priority.  For 
applications  that  qualify,  Government 
program  staff  will  add  the  appropriate 
points  to  the  score  assigned  by  the  peer 
review  panel.  (Maximimi  total  points 
any  application  can  achieve  for  all 
review  criteria  will  be  107.) 

HRSA  reserves  the  option  to  fund  a 
balance  of  projects  in  Phases  1  and  2. 

Project  Period 

Projects  will  be  awarded  for  up  to  3 
years. 

Estimated  Amount  Available  For  This 
Competition 

HRSA  expects  to  award  imder  this 
program  up  to  $5  million  in  FY99  to 
support  the  first  year  of  approximately 
15-20  projects.  Subsequent  years' 
funding  depends  on  the  availability  of 
appropriations,  program  priorities,  and 
recipient  performance. 

Dated:  March  30, 1999. 
Qaude  Earl  Fox, 
Administrator. 
[PR  Doc  99-8175  Filed  4-2-99;  8:45  am] 

BILUNO  CODE  4160-16-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Hoalth  Resources  and  Services 
Administration 

National  Advisory  Council  on  Migrant 
Health;  Notice  of  Meeting 

agency:  Health  Resources  and  Services 
Administration,  HHS. 
action:  Notice  of  Meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  April  1999: 

Name:  National  Advisory  Council  on 
Migrant  Health. 

Date  &■  Time:  Wednesday,  April  21, 1999 
at  9:00  A.M.  to  Thursday,  April  22, 1999  at 
5:00  PM.. 


Place:  Denver  Marriott  Center  City,  1701 
California  Street,  Denver.  CO  80202,  303/ 
297-1300  phone,  303/298-7474  fax.  The 
meeting  is  open  to  the  public. 

Agenda:  This  will  be  a  meeting  of  the 
Council.  The  agenda  includes  an  overview  of 
general  Council  business  activities  and 
priorities.  Topics  of  discussion  will  include 
the  State  Children's  Health  Insurance 
Program,  Migrant  issues  in  Colorado,  and 
updates  from  programs  funded  by  the 
Migrant  Health  Program.  The  Council 
meeting  is  being  held  in  conjunction  with  the 
National  Association  of  Community  Health 
Centers  (NACHC),  1999  National  Farmworker 
Health  Conference,  April  23-25, 1999. 
Anyone  requiring  information  regarding  the 
subject  Council  should  contact  Susan  Hagler, 
Migrant  Health  Program,  staff  support  to  the 
National  Advisory  Council  on  Migrant 
Health,  Bureau  of  Primary  Health  Care, 
Health  Resources  and  Services 
Administration,  4350  East  West-Highway, 
Bethesda,  Maryland  20814,  Telephone  301/ 
594-4302. 

Agenda  Items  are  subject  to  change  as 
priorities  indicate. 

Dated:  March  30, 1999. 
lane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  99-8198  Filed  4-2-99;  8:45  am] 
BILUNa  CODE  4iao-i»-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosiue  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Cancer  Cell 
Biology,  Tumor  Biology  and  Genetic 
Conference  Grants. 

Date:  April  8, 1999. 

Time:  1«0  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6130  Executive  Boulevard,  EPN, 
Room  635,  Rockville,  MD  20852  (Telephone 
Conference  Call). 


Contact  Person:  Olivia  T.  Preble,  PHD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  6130  Executive 
Boulevard— Rm.  643B,  Rockville,  MD  20892- 
7405,  301/496-7929. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction, 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower,  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  March  30, 1999. 
Anna  Snouffer, 

Acting  Committee  Stanagement  Officer,  NIH. 
[FR  Doc.  99-8320  Filed  4-2-99;  8:45  am] 

BUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Preclinical 
Evaluation  of  Intermediate  Endpoints  and 
their  Modulation  by  Chemopreventive 
Agents. 

Date:  April  6. 1999. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6130  Executive  Blvd.  6th  Floor, 
Rockville,  MD  20852  (Telephone  Conference 
Call). 

Contact  Person:  Wilna  A.  Woods,  PHD, 
Deputy  Chief,  Special  Review,  Referral  and 
Research  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  Rockville,  MD  20852, 
(301)  496-7903. 
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This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93,399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  March  30. 1999. 
Anna  SnouffiBr, 

Acting  Committee  Management  Officer.  NIH. 
(FR  Doc.  99-8321  Filed  4-2-99;  8:45  am) 

BILUNO  CODE  4140-41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  IMeeting  of  the 
National  Reading  Panel 

Notice  is  hereby  given  of  the  sixth 
Washington  area  meeting  of  the 
National  Reading  Panel.  The  meeting 
will  be  held  on  Wednesday,  April  7, 
1999,  from  9:00  to  5:00  PM  at  the 
Westin  Fair&x,  2100  Massachusetts 
Avenue,  Washington,  DC  20008.  The 
entire  meeting  mtIII  be  open  to  the 
public. 

The  National  Reading  Panel  was 
requested  by  Congress  and  created  by 
the  Director  of  the  National  Institute  of 
Child  Health  and  Human  E)evelopment 
in  consultation  with  the  Secretary  of 
Education.  The  Panel  is  studying  the 
eSiectiveness  of  various  approaches  to 
teaching  children  how  to  read  and  will 
report  on  the  best  ways  to  apply  these 
findings  in  classrooms  and  at  home.  Its 
members  include  prominent  reading 
researchers,  teachers,  child 
development  experts,  leaders  in 
elementary  and  higher  education,  and 
parents.  The  Chair  of  the  Panel  is  Dr. 
Donald  N.  Langenberg,  Chancellor  of  the 
University  System  of  Maryland. 

The  Panel  will  build  on  the  findings 
presented  by  the  National  Research 
Council's  Committee  on  the  Prevention 
of  Reading  Difficulties  in  Young 
Children.  Based  on  its  analysis  of  the 
scientific  literature,  the  Panel  will: 
Determine  the  readiness  for  application 
in  the  classroom  of  the  results  of  the 
research  studies;  identify  appropriate 
means  to  rapidly  disseminate  these 
results  to  facilitate  effective  reading 
instruction  in  the  schools;  and  identify 
gaps  in  the  knowledge  base  for  reading 


instruction  and  the  best  ways  to  close 
these  gaps. 

The  agenda  lor  this  meeting  will  focus 
on  the  presentation  of  progress  reports 
from  the  panel  subgroups.  A  period  of 
time  will  be  set  aside  at  approximately 
4:00  PM  for  members  of  the  public  to 
address  the  Panel  and  express  their 
views  regarding  the  Panel's  mission. 
Individuals  desiring  an  opportunity  to 
speak  before  the  Panel  should  address 
their  requests  to  F.  William  Dommel,  Jr., 
J.D.,  Executive  Director,  National 
Reading  Panel,  c/o  Ms.  Amy  Andryszak, 
and  either  mail  them  to  the  Widmeyer- 
Baker  Group,  1875  Connecticut  Avenue, 
NW,  Suite  800,  Washington,  DC  20009, 
or  e-mail  them  to  ai7iya@twfeg.com,  or 
fax  them  to  202-667-0902.  Requests  for 
addressing  the  Panel  should  be  received 
by  April  5, 1999.  Panel  business 
permitting,  each  public  speaker  will  be 
allowed  five  minutes  to  present  his  or 
her  views.  In  the  event  of  a  large 
number  of  public  speakers,  the  Panel 
Chair  retains  the  option  to  further  limit 
the  presentation  time  allowed  to  each. 
Although  the  time  permitted  for  oral 
presentations  will  be  brief,  the  full  text 
of  all  written  comments  submitted  to 
the  Panel  will  be  made  available  to  the 
Panel  members  for  consideration. 

For  further  information  contact  Ms. 
Amy  Andryszak  at  202-667-0901. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Amy  Andryszak  by  April  5, 
1S99. 

Dated:  March  30. 1999. 
Duane  Alexander, 

Director,  National  Institute  of  Child  Health 
and  Human  Development. 

[FR  Doc.  99-8322  Filed  4-2-99;  8:45  am] 

BH.UNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following, 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5  U.S.C,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 


personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date.April  2,1999. 

Time:  8:30  AM  to  9:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  C^l). 

Contort  Person;  J.  Terrell  Hoffeld.  DDS, 
PHD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4116.  MSC  7816,  Bethesda,  MD  20892, 
(301)  435-1781. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  im{}osed  by  the  review  and 
funding  cycl& 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  9, 1999. 

Time:  11:00  AM  to  12:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person  .-Garrett  V.  Keefer,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4190, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1152. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Z>ate:ApriI12, 1999. 

Time:  1:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P7ace:  Washington  National  Airport  Hilton, 
2399  Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Contact  Person:  Everett  E.  Sinnett,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4120. 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
1016,  ev sinnettdnih.gov. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

ajfe.Aprill2, 1999. 

Time:  3:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Paul  K.  Strudler,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4100, 
MSC  7804,  Bethesda.  MD  20892,  (301)  435- 
1716. 
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This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date.Aprill3, 1999. 
Time:  3:00  PM  to  5:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Ck)nference  Call). 

Contact  Person:  Paul  K.  Strudler,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4100, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1716. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Itote:  Aprill4, 1999. 
Time:  8:00  AM  to  5:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street,  NW, 
Washington,  DC  20037. 

Contact  Person:  J.  Terrell  Hoffeld,  DDS, 
PHD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4116,  MSC  7816,  Bethesda,  MD  20892, 
(301)  435-1781,  th88q@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  zrgi-tmp-3. 
Itate.AprilU,  1999. 
Time:  1:00  PM  to  2:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Jean  Hickman,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4194, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1146. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  14, 1999. 
Time:  6:00  PM  to  7:30  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Camilla  E.  Day,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6152,' 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1037. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 
Dated:  March  30, 1999. 
Anna  &ioiifkr. 

Acting  Committee  \fanagement  Officer,  NIH. 
[FR  Doc.  99-8319  Filed  4-2-99;  8:45  am) 

BHXmO  OOOC  414fr.«1-M 


INTER-AMERICAN  FOUNDATION 
BOARD 

rnter-American  Foundation  Board 
Sunshine  Act  Meeting 

TIME  AND  DATE:  April  21. 1999, 11:30 

a.m.-3:30  p.m. 

PLACE:  901  N.  Stuart  Street,  Tenth  Floor, 

Arlington,  Virginia  22203. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  Minutes  of  the  December 
2, 1998,  Meeting  of  the  Board  of  Directors 

2.  President's  Report 

3.  Report  on  Hurricanes  Georges  and  Mitch 
Reconstruction  Effort 

4.  Report  on  Congressional  Activities 

5.  Report  on  External  Afeirs  Activities 

6.  Status  Report  on  the  Results  Initiatives 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Adolfo  A.  Franco,  Secretary  to  the  Board 
of  Directors,  (703)  306-4325. 

Dated:  April  1, 1999. 
Adolfo  A.  Franco, 
Sunshine  Act  Officer. 
[FR  Doc.  99-8498  Filed  4-1-99;  3:57  pm] 
BILUNQ  COOE  702S-01-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Recreation  Laites  Study 
Commission 

AGENCY:  National  Recreation  Lakes 

Study  Commission. 

ACTION:  Notice  of  sixth  meeting  of  the 

National  Recreation  Lakes  Study 

Commission. 

SUMMARY:  The  Omnibus  Parks  and 
Public  Land  Management  Act  of  1996 
authorizes  a  presidential  commission  to 
review  the  demand  for  recreation  at 
Federal  lakes,  and  to  develop 
alternatives  for  enhanced  recreation 
uses,  primarily  through  innovative 
public/private  partnerships.  This  will  be 
the  sixth  meeting  of  the  Commission. 
DATES:  April  19-20, 1999,  beginning  at 
9:00  a.m.  on  Monday,  April  19  and 
ending  at  5:00  p.m.  The  meeting  will 
resimie  at  8:00  a.m.  on  Tuesday,  April 


20  and  end  at  approximately  12:00 
noon. 

ADDRESSES:  The  meeting  will  be  held  at 
TVA  Headquarters,  Knoxville  City 
Center,  400  West  Summit  Hill  Drive, 
West  Tower,  Second  Floor,  Knoxville, 
Tennessee  37902.  The  Commission  will 
hear  an  overview  of  the  draft  report  and 
recommendations  by  the  report  editor 
and  decisions  will  be  made  by  the 
Commissioners;  the  commimication 
strategy  will  be  presented;  and  other 
topics  may  be  discussed.  The 
Conunission  will  invite  comments  from 
the  public  beginning  at  2:00  p.m.  on 
April  19. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Whittington  at  202-219-7104. 

Dated:  March  29, 1999. 
Jana  Prewitt, 

Executive  Director,  National  Recreation  Lakes 
Study  Commission. 

IFR  Doc.  99-8209  Filed  4-2-99;  8:45  am) 
BNJJNQCOOE  431»-M-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  Of  Application  for  Endangered 
Species  Permit 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  Receipt  of  Application 
for  Endangered  Species  Permit. 

SUMMARY:  The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.). 

DATES:  Written  data  or  comments  on 
these  applications  must  be  received,  at 
the  address  given  below,  by  May  5. 
1999. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
appUcations  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  docimients  to 
the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  David  Dell,  Permit 
Biologist).  Telephone:  404/679-7313; 
Facsimile:  404/679-7081. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Dell,  Telephone:  404/679-7313; 
Facsimile:  404/679-7081. 
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SUPPLEMENTARY  INFORMATION: 

Applicant:  Robert  Brian  Pate,  Clemson,  South 
Carolina,  TE009025-0. 

The  applicant  requests  authorization 
to  take  (harass  during  nest  monitoring 
and  augmentation)  the  endangered  red- 
cockaded  woodpecker,  Picoides 
borealis,  throughout  the  species  range  in 
North  Carolina.  South  Qirolina,  Georgia, 
Florida,  Alabama,  Mississippi, 
Louisiana,  Arkansas,  Tennessee,  and 
Kentucky  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Applicant:  James  D.  Kiser,  Appalachian 
Technical  Services,  Inc.,  Whitesburg, 
Kentucky.  TE009638-0. 

The  applicant  requests  authorization 
to  take  (capture,  tag,  radio-track)  the 
endangered  gray  bat,  Myotis  grisescens, 
Indiana  bat.  Myotis  sodalis,  and  Virginia 
big-eared  bat,  Corynorhinus  townsendii 
ingens,  throughout  the  species'  ranges 
in  North  Carolina.  Georgia,  Alabama, 
Mississippi,  Tennessee,  Kentucky. 
Indiana,  Ohio,  Pennsylvania,  Virginia, 
and  West  Virginia  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Applicant:  John  J.  Bernard.  Natchitoches, 
Louisiana,  TE009310-0. 

The  applicant  requests  authorization 
to  take  (harass  during  nest 
augmentation)  the  endangered  red- 
cockaded  woodpecker,  Picoides 
borealis,  throughout  the  species  range  in 
Louisiana  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Dated:  March  29, 1999. 
H.  Dale  Hall. 
Deputy  Regional  Director. 
IFR  Doc.  99-8206  Filed  4-2-99;  8:45  am) 

BILUNQ  COOE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Draft  Recovery  Plan 
for  the  Golden  Paintbrush  for  Review 
and  Comment 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  ofilocument  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  annoimces  the  availability  for 
pubUc  review  of  a  Draft  Recovery  Plan 
for  the  Golden  Paintbrush  [Castilleja 
levisecta).  This  threatened  herb,  native 
to  grasslands  in  the  Puget  Sound  region 
of  Washington  and  adjoining  British 
Columbia,  is  known  from  only  11  small 
populations  and  requires  site-specific 
habitat  conservation  measures  and 
reintroduction  to  assure  its  recovery. 
DATES:  Comments  on  the  draft  recovery 
plan  received  by  Jiine  4, 1999  will  be 
considered  by  the  Service. 


ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  following  location:  Western 
Washington  Office,  North  Pacific  Coast 
Ecoregion,  U.S.  Fish  and  Wildlife 
Service.  510  Desmond  Drive  SE,  Suite 
102,  Lacey,  Washington  98501.  Requests 
for  copies  of  the  draft  recovery  plan  and 
written  comments  and  materials 
regarding  this  plan  should  be  addressed 
to  Nancy  Gloman,  Acting  Supervisor,  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Thomas,  Fish  and  Wildlife  Biologist,  at 
the  above  Lacey  address  (phone:  360/ 
753-4327). 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
organisms  within  their  ecosystem  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  Usted  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act,  as 
amended  (16  U.S.C.  1531  et  seq.)  (Act), 
requires  the  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988  requires  that  public  notice  and  an 
opportimity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
recovery  plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plans,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 
IndividuaUzed  responses  to  comments 
will  not  be  provided. 

This  perennial  herb  is  listed  as 
threatened.  It  is  native  to  grasslands 
within  the  Puget  Lowlands  of  western 
Washington,  as  well  as  the  southern  tip 
of  Vancouver  Island,  British  Columbia. 
Only  11  populations,  all  of  them  small, 
are  known  to  exist.  Five  of  the 


populations  are  on  public  lands  and 
generally  enjoy  some  degree  of 
protection.  "The  main  threat  to  this  plant 
is  loss  or  degradation  of  its  habitat.  Most 
of  the  Puget  Sound  grasslands  have  been 
developed  for  commercial,  residential, 
or  agricultural  purposes.  Additional  loss 
has  been  caused  by  encroachment  of 
woody  plants  and  weeds  into  the 
grasslands. 

The  objective  of  this  plan  is  to 
conserve  the  plant  so  that  protection  by 
the  Act  is  no  longer  necessary.  Actions 
necessary  to  accomplish  this  objective 
include  ensuring  effective  management 
for  all  state  and  Federally-managed 
sites,  securing  formal  protection  for 
privately-owned  sites,  where  possible, 
monitoring  protected  sites, 
reintroducing  the  plant  to  suitable  or 
restored  habitat,  including  habitat 
within  the  species'  historic  range,  and 
storing  seed  as  a  hedge  against 
accidental  loss  of  any  of  the 
populations. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  this  draft  recovery  plan.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to  final 
approval  of  this  plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(0. 

Dated:  March  30, 1999. 
Anne  Badgley, 

Regional  Director,  Region  I.Portland,  Oregon. 
[FR  Doc  99-8177  Filed  4-2-99;  8:45  am) 

BILLING  COOE  4310-6S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  Draft  Revised  Recovery 
Plan  for  MacFarlane's  Four-0'Clock 
(Mirabilis  macfarfanei)  for  Review  and 
Comment 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  revised  recovery 
plan  for  MacFarlane's  four-o'clock. 
[Mirabilis  macfarlanei].  This  plant 
occurs  in  grassland  habitats  in  Idaho 
County,  Idaho,  and  Wallowa  County, 
Oregon. 

DATES:  Comments  received  on  the  draft 
recovery  plan  by  June  4, 1999  will  be 
considered  by  the  Service. 
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ADDRESSES:  Copies  of  the  draft  revised 
recovery  plan  are  available  for 
inspection,  by  appointment,  during 
normal  business  hours  at  the  following 
locations:  U.S.  Fish  and  Wildlife 
Service,  1387  South  Vinnell  Way,  Room 
368,  Boise,  Idaho  83709  (phone:  208/ 
378-5243).  Requests  for  copies  of  the 
draft  revised  recovery  plan  and  written 
comments  and  materials  regarding  this 
plan  should  be  addressed  to  the 
Supervisor  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edna  Rey-Vizgirdas,  botanist,  at  the 
above  address. 
SUPPl£MENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  Uie  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  firames  and  costs  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act,  as 
amended  (18  U.S.C.  1531  et  seq.)  (Act), 
requires  the  development  of  a  recovery 
plan  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988  requires  that  pubUc  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development  The  Service  will 
consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
recovery  plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plans,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 
Individualized  responses  to  comments 
will  not  be  provided. 

MacFarlane's  four-o'clock  [hfirabilis 
macfarlanei)  is  Usted  as  threatened.  A 
member  of  the  four-o'clock  family,  this 
plant  is  found  in  low  to  mid-elevation 
canyon  grassland  habitats  in  west- 
central  Idaho  and  northeastern  Oregon. 
Plants  are  found  on  gravelly  to  loamy 


and  sandy  soils  between  approxirftately 
300  and  900  meters  (1,000  to  3,000  feet) 
elevation.  Grazing  by  domestic  livestock 
and  the  invasion  of  exotic  (nonnative) 
plants  are  the  greatest  threats  to  this 
species.  Other  threats  include  hiunan 
trampling,  off-road  vehicle  use, 
construction  and  maintenance  of  roads 
and  trails,  and  herbicide  spraying. 

The  objective  of  this  plan  is  to 
provide  a  framework  for  the  recovery  of 
MacFarlane's  four-o'clock  so  that 
protection  by  the  Act  is  no  longer 
necessary,  liie  recovery  strategy  fat  this 
species  is  focused  on  protecting  habitat 
and  maintaining  self-sustaining 
populations  of  MacFarlane's  four- 
o'clock  throughout  its  range  in  Idaho 
and  Oregon,  and  minimizing  or 
eliminating  threats  to  the  populations. 

This  plan  describes  an  8-part  strategy 
with  specific  tasks  necessary  to 
maintain  suitable  grassland  ecosystems 
that  provide  habitat  for  MacFarlane's 
four-o'clock.  The  tasks,  when 
implemented,  will  stabilize  and 
maintain  populations  throughout  the 
range  of  MacFarlane's  four-o'clock  by 
protecting  sufBdent  occupied  and 
adjacent  suitable  habitat,  implementing 
actions  that  may  be  necessary  to 
eliminate  or  control  threats,  managing 
habitat  to  maintain  or  enhance  viable 
populations  of  MacFarlane's  four- 
o'clock,  monitoring  the  status  of 
populations  and  habitat  conditions  to 
ensure  that  recovery  actions  are 
successful,  conducting  research  to 
determine  the  population  dynamics  and 
ecology  of  the  species  to  guide 
management  efforts  and  ensure  the 
conservation  of  the  species,  and 
establishing  a  long-term  seed  storage 
facility  for  MacFarlane's  four-o'clock. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  this  plan. 

Audioritjr:  The  authority  for  this  action  is 
section  4(0  of  the  Endangered  Species  Act, 
16  U.S.C.  1533(f). 

Dated:  March  30, 1999. 
David  L.  MdMnUen. 

Acting  Regional  Director,  Region  1,  Portland, 
Oregon. 

(FR  Doc.  99-8204  Filed  4-2-99;  8:45  am] 
BILUNQ  COOE  4310-S8-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR  125-09-6334-06;  QP9-015e] 

Revised  Closure  Notice  for  Public 
Lands  on  North  Sptt 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  43  CFR  8364.1, 
the  emergency  closure  of  access  to 
public  lands  and  roads  administered  by 
the  Biueau  of  Land  Management  on 
North  Spit  of  Coos  Bay,  Oregon  is  being 
rescinded  for  the  following  area  only: 
that  portion  within  T.  25  S.,  R.  13  W.. 
Will.  Mer..  Sec.  8,  described  as  the 
North  Spit  Boat  Ramp,  T.  25  S.,  R.  13 
W.,  Will.  Mer.,  Sec.  19,  T.  25  S..  R.  14 
W.,  Will.  Mer.,  Sec.  24  and  25, 
described  as  the  access  road  commonly 
known  as  the  Bayside  Road,  and  all 
public  lands  within  100  feet  west  of  the 
Bayside  Road.  The  closure  of  all  other 
public  lands  within  T.  25  S.,  R.  13  W.. 
Will.  Mer..  Sec.  4,  5, 6,  7, 18, 19,  and 
within  T.  25  S.,  R 14  W.,  Will.  Mer., 
remains  in  effect  as  described  in  FR 
Doc.  99-3723  "Emergency  Closure 
Notice  of  Public  Lands  on  North  Spit", 
filed  February  16, 1999.  Any  person 
who  GbuIs  to  comply  with  the  provisions 
of  this  order  may  be  subject  to  a  fine  not 
to  exceed  $1,000.00,  and/or 
imprisonment  not  to  exceed  12  months, 
in  accordance  with  43  CFR  8360.0-7. 
SUPPt-EMENTARY  INFORMATION:  The  lands 
reopened  by  this  notice  are  open  to 
access  by  foot,  horse  and  licensed  street 
legal  vehicles  only  (no  All  Terrain 
Vehicles).  Access  to  the  lands 
continuing  in  closure  are  restricted  to 
authorized  personnel  only.  Persoimel 
authorized  by  the  New  Carissa  Unified 
Command  and  Bureau  of  Land 
Management,  Coos  Bay  District  are 
exempt  bom  the  restrictions. 

This  restriction  is  needed  for 
protection  of  western  Snowy  Plover 
nesting  habitat,  public  safety,  to 
alleviate  poor  access  conditions  and  to 
keep  the  area  clear  for  salvage 
operations  to  the  New  Carissa  site. 

This  closure  order  is  under  the 
authority  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (Pub.  L  94- 
579,  90  Stat.  2743, 43  U.S.C.  1701)  and 
in  accordance  with  43  CFR,  Subpart 
8364.  Because  of  immediate  potential 
dangers  to  the  public  and  the  western 
Snowy  Plover  habitat,  a  30  day 
comment  period  is  inappropriate  and 
the  closure  is  in  effect  as  of  the 
published  date. 
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DATES:  This  closure  remains  in  effect 
from  March  26, 1999,  until  further 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Hoffmeister,  Pubhc  Affairs  Officer, 
Coos  Bay  District  Office.  1300  Airport 
Lane,  North  Bend,  Oregon  97459. 
Telephone:  (541)  756-0100. 

Dated:  March  25, 1999. 
Gaiy  L.  Johnsoa, 

Umpqua  Field  Manager. 

(FR  Doc.  99-6291  Filed  4-2-99;  8:45  am] 

MUM  COM  431»-3»4J 


DEPARTMEffT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-aeo-iiso-OQi 

Notice  of  Reeource  Advisory  CouncH 
Meeting 

AGENCY:  Biueau  of  Land  Kfanagement, 
Northwest  Cahfomia  Resource  Advisory 
Cotmcil,  Redding,  California,  DOL 
ACnON:  Notice  of  meeting  change. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pub.  L.  92-463)  and  the  Federal  Land 
PoUcy  and  Management  Act  (Pub.  L. 
94-579).  the  U.S.  Bureau  of  Land 
Management's  Northwest  California 
Resource  Advisory  Council  will  meet 
Thursday  and  Friday,  May  27  and  28, 
1999,  at  the  Redding  Rancheria,  2000 
Redding  Rancheria  Rd.,  Redding.  CA. 
This  meeting  was  originally  scheduled 
for  April  8  and  9, 1999.  but  a  new  date 
was  scheduled  because  of  BLM 
scheduling  conflicts. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  begins  at  10  a.m.  Thursday. 
May  27,  in  the  multi-purpose  room  of 
the  Redding  Rancheria.  Agenda  items 
include  recommended  changes  to  the 
council  charter,  land  exchanges,  use  of 
subgroups,  an  update  on  acquisition  of 
the  Headwaters  Forest  and  updates  on 
the  Knoxville  Plan  and  Payne  Ranch 
acqiusition.  Managers  of  the  BLM 
Areata,  Redding  and  Ukiah  field  offices 
will  also  present  reports.  Time  will  be 
reserved  at  1  p.m.  for  public  comments. 
Depending  on  the  niunber  of  persons 
wishing  to  speak,  a  time  limit  may  be 
estabUshed. 

On  Friday,  May  28,  members  will 
convMie  at  8  a.m.  at  the  BLM  Redding 
Field  Office.  355  Hemsted  Drive,  and 
depart  for  a  field  tour  of  public  lands 
managed  by  the  BLM's  Redding  Field 
Office.  Members  of  the  public  are 
welcome  on  the  tour,  but  they  must 
provide  their  own  transportation.  The 
field  tour  and  meeting  will  adjourn  by 
noon. 


FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Rich  Bums,  BLM  Ukiah  Field 

Manager,  at  (707)  468-4000. 

Joaeph ).  Fontana, 

Public  Affairs  Officer. 

(FR  Doc.  99-8205  Filed  4-2-99;  8:45  am] 

MLLMQ  CODE  4910-4»-P 

DEPARTMENT  OF  THE-INTERfOR" 

Bureau  of  l.and  Management 
[NV-030-M-1020-24-1  A] 

Sienra  FronVNorthwest  Great  Basin 
Resource  AdviaoryOouncii;  Notice  of 
Meeting  Locations  and  Times ' 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Resources  Advisory  Coimol 

Meeting  Locations  and  Times. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Council . 
meetings  will  be  held  as  indicated 
below.  The  agenda  includes:  Marietta- 
Mina  Management  Plan,  Fallon  Naval 
Air  Station  Environmental  Impact 
Statement,  proposed  exdiange  involving 
land  in  Humboldt  County,  council 
charter  renewal  issues,  coimcil  Tole 
relative  to  the  U.S.  Forest  Service,  Black 
Rock  Management  Plan  update,  and 
pubhc  comment  periods.  A  field  trip 
within  the  Fallon  area  may  be  held 
Friday  afternoon.  Members  of  the  public 
will  be  wekxMna  to  join  this  toiu. 

All  meetings  are  open  to  the  public.  . 
The  pubhc  may  present  writtm 
comments  to  the  council.  Each  formal 
council  meeting  will  have  a  time 
allocated  for  public  comments.  The 
puUic  comment  period  fro  the  council  . 
meeting  is  listed  below.  Individuals 
who  plan  to  attend  and  need  finther 
information  about  the  meeting  or  need 
special  assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodati(His,  should  contact  Sdsert 
Stewart  at  the  Carson  Gty  Field  Office, 
5665  Morgan  Mill  Road,  Carson  Qty. 
NV  89701,  telephone  (775)  885-6000. 
DATES,  TIME:  The  council  will  meet  on 
Thursday,  April  29, 1999  from  10:00 
a.m.  to  4:00  p.m.  and  Friday,  April  30, 
1999,  fitmi  8:00  a.m.  to  1:00  p.m.  at  the 
Fallon  Convention  Center,  100  Campus 
Way.  Fallon.  NV.  in  the  first  floor 
conference  room.  If  due  to  unforeseeable 
problems  this  site  is  not  available,  the 
alternate  site  of  the  meeting  will  be  the 
Carson  aty  Field  Office,  5665  Morgan 
Mill  Road,  Carson  Gty,  NV  89701.  The 
dates  and  times  will  remain  the  same. 


Public  comment  will  be  received  at  the 
close  of  each  discussion  unit,  with  a 
general  public  comment  period  on 
Friday,  April  30, 1999  at  11:30  a.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Stewart,  Public  Information 
Specialist,  Carson  City  Field  Office, 
telephone  (702)  885-6000. 

Dated:  March  29. 1999. 
John  Singlanb, 
Field  Office  Manager. 
(FR  Doc.  99-8290  Filed  4-2-99;  8:45  am] 
BILLWO  COM  4»»-HC-M 

DEPARTMBIT  OF  THE  INTERfOR 

Bureau  Of  Land  Management 

[WO-22(M»-1060-00-241A] 

Wild  Horse  and  Burro  Advisory  Board; 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Announcement  of  meeting. 

summary:  The  Bureau  of  Land 
Management  (BLM)  annoumxs  that  the 
Wild  H(H«e  and  Biuro  Advisory  Board 
will  conduct  a  meeting  on  matters 
pertaining  to  management  and 
protection  of  wild.  &«e-roaming  horses 
and  burros  on  the  Nation's  public  lands. 
DATES:  The  advisory  board  will  meet 
Thursday,  April  22, 1999,  from  8  a.m.  to 
6  p.m.  local  time,  and  on  Friday.  April 
23. 1999,  from  8  a.m.  to  12  noon  local 
time. 

The  BLM  is  sponsoring  a  Populatton 
Viability  Forum  in  conjimction  with  the 
advisory  board  meeting.  The  forum  is 
scheduled  for  Wednesday,  April  21. 
1999.  from  8  a.m.  to  6  p.m.  local  time.  . 

Submit  written  comments  pertaining 
to  the  advisory  board  meeting  no  later 
than^lose  of  business  April^  30, 1999. 
addresses:  The  advisory  board  will 
meet  at  die  Fort  Collins  Maniott,  350 
East  Horsetooth  Road.  Fort  Collins, 
Colorado  80525.  The  forum  will  take 
place  at  the  same  location. 

Send  written  comments  pertaining  to  . 
the  advisory  board  meeting  to  Bureau  of 
Land  Management,  WO-610,  Mail  Stop 
406  LS.  1849  C  Street.  NW.  Waslungton. 
DC  20240.  See  SUPPLBHENTARY 
INFORMATION  S8cti(m  for  electronic 
access  and  filing  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Knapp,  Wild  H(»se  and  Burro  . 
Public  AfEairs  Specialist,  (202)  452- 
5176.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339 
between  8  a.m.  and  4  pan.  Eastern 
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Daylight  Time,  Monday  through  Friday, 
excluding  Federal  holidays. 
SUPPLEMENTARY  INFORMATKM: 

I.  Public  Meeting 

Under  the  authority  of  43  CFR  part 
1784.  the  Wild  Horse  and  Burro 
Advisory  Board  advises  the  Secretary  of 
the  Interior,  the  Director  of  the  BLM,  the 
Secretary  of  Agriculture,  and  the  Chief, 
Forest  Service,  on  matters  pertaining  to 
management  and  protection  of  wild, 
free-roaming  horses  and  burros  on  the 
Nation's  pubUc  lands.  The  tentative 
agenda  for  the  meeting  is: 

Thursday,  April  22, 1999 

— ^Rangeland  ecology  and  management 

review; 
— ^Historical  perspective  of  rangeland 

management; 
— the  BLM  planning  process  and  review 

of  National  Environmental  Policy  Act 

requirements; 
— ^Management  perspectives; 
— ^Rangeland  management  issue 

identification; 
— ^Public  comment. 

Friday,  April  23, 1999 

— Old  Business:  cost  analysis  for 

holding  and  training  faciUties;  cost 

analysis  for  gelding  poUcy;  fee 

reduction/fee  structiu«; 

inununocontraception  guildelines; 

Strategic  Plan;  the  Nevada 

Commission  Plan; 
— ^Advisory  board  recommendations; 

The  tentative  agenda  for  the  fonun  is: 

Wednesday,  April  21,  1999 

— Session  1*  Resource  definition  and 

management  goals  for  conservation; 
— Session  2:  Effective  genetic 

population  size  versus  minimum 

viable  population; 
— Session  3:  Data  generation  for 

population  viabiUty  analysis  of 

demographic,  genetic  and  ecological 

modeling  efforts; 
— Session  4:  Practical  appUcation  of 

population  viability  analysis  models. 

The  meeting  and  fonun  are  open  to 
the  pubUc.  The  advisory  board  will  take 
detailed  minutes  of  the  meeting  while 
the  BLM  will  take  detailed  minutes  of 
the  forum.  The  BLM  will  make  the 
minutes  available  to  interested  parties 
who  contact  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

The  meeting  sites  are  accessible  to 
individuals  with  disabilities.  An   - 
individual  with  a  disabiUty  who  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  hearing,  such  as 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternate 
format,  must  notify  the  person  listed 
under  FOR  FURTHER  INFORMATION 


CONTACT  two  weeks  before  the 
scheduled  meeting  date.  Although  the 
BLM  will  attempt  to  meet  a  request 
received  after  that  date,  the  requested 
auxiliary  aid  or  service  may  not  be 
available  because  of  insufficient  time  to 
arrange  it. 

Under  the  Federal  advisory  committee 
management  regulations  (41  CFR  101- 
6.1015(b)),  the  BLM  is  required  to 
pubUsh  in  the  Federal  R^^ter  notice  of 
a  meeting  15  days  prior  to  the  meeting 
date. 

n.  Public  Comment  Procedures 

Members  of  the  pubUc  may  make  oral 
statements  to  the  advisory  board  on 
April  22, 1999,  at  the  appropriate  point 
in  the  agenda,  w^ch  is  anticipated  to 
occvu  at  4:30  p.ih.  local  time.  Persons 
wishing  to  make  statements  should 
register  with  the  BLM  by  noon  on  April 
22, 1999,  at  the  meeting  location. 
Depending  on  the  niunber  of  speakers, 
the  advisory  board  may  limit  the  length 
of  presentations.  At  previous  meetings, 
presentations  have  been  limited  to  three 
minutes  in  length.  Speakers  should 
address  specific  wild  horse  and  burro- 
related  topics  Usted  on  the  agenda. 
Speakers  must  submit  a  written  copy  of 
their  statement  to  the  address  listed  in 
the  ADDRESSES  section  or  bring  a  written 
copy  to  the  meeting. 

Participation  in  the  advisory  board 
meeting  is  not  a  prerequisite  for 
submittal  of  written  comments.  The 
BLM  invites  written  comments  from  all 
interested  parties.  Your  written 
comments  should  be  specific  and 
explain  the  reason  for  any 
recommendation.  The  BLM  appreciates 
any  and  all  comments,  but  those  most 
useful  and  Ukely  to  influence  decisions 
on  management  and  protection  of  wild 
horses  and  burros  are  those  that  are 
either  supported  by  quantitative 
information  or  studies  or  those  that 
include  citations  to  and  analysis  of 
applicable  laws  and  regulations.  Except 
for  comments  provided  in  electronic 
format,  speakers  should  submit  two 
copies  of  their  written  comments  where 
feasible.  The  BLM  will  not  necessarily 
consider  comments  received  after  the 
time  indicated  under  the  DATES  section 
or  at  locations  other  than  that  Usted  in 
the  ADDRESSES  section. 

hi  the  event  there  is  a  request  imder 
the  Freedom  of  Information  Act  (FOLA) 
for  a  copy  of  your  comments,  we  intend 
to  make  them  available  in  their  entirety, 
including  your  name  and  address  (or 
your  e-mail  address  if  you  file 
electronically).  However,  if  you  do  not 
want  us  to  release  your  name  and 
address  (or  e-mail  address)  in  response 
to  a  FOLA  request,  you  must  state  this 
prominently  at  the  begiiming  of  yoiu* 


comment.  We  will  honor  your  wish  to 
the  extent  allowed  by  law.  All 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
released  in  their  entirety,  including 
names  and  addresses  (or  e-mail 
addresses). 

Electronic  Access  and  Filing  Address 

Speakers  may  transmit  comments 
electronically  via  the  Internet  to:  Mary__ 
Knapp@blm.gov  or 
mknapp@wo.blm.gov.  Please  include 
the  identifier  "WH&B"  in  the  subject  of 
your  message  and  your  name  and 
address  in  the  body  of  your  message. 

Dated:  March  31, 1999. 
Henri  Bisson, 

Assistant  Director,  Renewable  Resources  and 
Planning. 

(PR  Doc.  99-8280  Filed  4-2-99;  8:45  am) 
BILLMG  OOOC  4310-a4-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-931-1310-0O-NPRA] 

Notice  of  National  Petroleum  Reserve- 
Alaska  (NPR-A)  Oil  and  Gas  Lease 
Sale  991  and  Notice  of  Avallat>ility  of 
tlie  Detailed  Statement  of  ttie  Sale 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Notice. 

summary:  This  Notice  provides  official 
notification  that  the  Buueau  of  Land 
Management,  Alaska  State  Office  will  be 
holding  an  oil  and  gas  lease  sale  bid 
opening  for  the  Northeast  Study  Area  of 
the  NPR-A  at  9:00  a.m.,  Alaska  DayUght 
Time,  May  5, 1999,  at  the  Wilda 
Marston  Theatre  in  the  Z.  J.  Loussac 
Public  Library,  3600  Denali  Street, 
Anchorage,  Alaska  99503. 

The  detailed  statement  for  Sale  991 
may  be  obtained  by  written  request  to 
the  Public  Information  Center,  Bureau  of 
Land  Management,  Alaska  State  Office, 
222  W.  7th  Avenue,  No.l3,  Anchorage, 
Alaska  99513-7599  or  by  telephone  at 
907-271-5960.  It  includes,  among  other 
things,  a  description  of  the  areas  to  be 
offered  for  lease,  the  lease  terms, 
conditions  and  special  stipulations  and 
information  on  how  and  where  to 
submit  bids.  It  will  be  available  to  the 
pubUc  immediately  after  publication  of 
this  Notice. 

All  bids  must  be  submitted  by 
competitive  sealed  bid  in  accordance    - 
with  the  provisions  identified  in  the 
Detailed  Statement  of  the  Sale  and  must 
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be  received  at  the  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599  no  later  than  3:45 
p.m.,  Alaska  Daylight  Time,  May  4, 
1999. 

EFFECTIVE  DATE:  April  5, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gene  R.  Terland  or  Robert  Merrill,  BLM 
Alaska  State  Office.  222  W.  7th  Avenue. 
No.  13,  Anchorage,  Alaska  99513-7599. 
907-271-3833 

Dated:  March  29, 1999. 
Sdly  Wisely, 
Acting  State  Director. 
(FR  Doc.  99-8138  Filed  4-2-99;  8:45  am) 

BILUNQ  CODE  4310-JA-P 


DEPARTMENT  OF  JUSTICE 
National  Institute  of  Justice  . 

[OJP  (NIJ)-1219] 

RIN1121-ZB50 

National  Institute  of  Justice 
Solicitation  for  Research  and 
Evaluation  on  Sentencing  and 
Corrections 

agency:  Office  of  Justice  Programs. 
National  Institute  of  Justice.  Justice. 
ACTION:  Notice  of  solicitation. 

summary:  Announcement  of  the 
availabihty  of  the  National  Institute  of 
Justice  "Solicitation  for  Research  and 
Evaluation  on  Sentencing  and 
Corrections  (1999)." 
DATES:  Due  date  for  receipt  of  proposals 
is  close  of  business  June  30. 1999. 
ADDRESSES:  National  Institute  of  Justice. 
810  Seventh  Street.  NW,  Washington. 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 
SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  §§  201-03,  as  amended,  42 
U.S.C.  3721-23  (1994).  Beginning  in 
fiscal  year  1999,  up  to  10  percent  of  the 
funds  provided  under  Section  20104  of 
Subtitle  C — Report  on  Streamlining 
Federal  Prevention  and  Treatment 
En^orts  may  be  allocated  by  States  to 
offender  drug  testing-interdiction  and 
treatment  programs. 


Background 

This  request  for  proposals  annoimces 
a  fourth  year  of  support  for  research  and 
evaluation  that  will  further 
understanding  about  correctional 
poUcies  and  programs,  sentencing,  and 
impacts  related  to  sentencing 
legislation.  Support  for  this  research 
and  evaluation  program  is  provided 
under  the  Violent  Offender 
Incarceration  and  Truth-in-Sentencing 
Acts  (Title  n.  Subtitle  A )  of  the  Violent 
Crime  Control  and  Law  Enforcement 
Act  of  1994,  as  amended.  The  request 
responds  to  Congressional  and  public 
demand  for  a  knowledge  base  that 
examines  correctional  policy, 
accountability  in  sentencing  and 
recommendations  for  irtprovements. 
This  fourth  year  of  funding  will  support 
up  to  $1,500,000  in  projects  that  will 
complement  the  previously  funded 
national  evaluation  of  the  primary 
sentencing  initiatives  in  the  Act. 
Applications  are  sought  for  correctional 
managment  studies,  drug  testing- 
interdiction  and  sanctioning  research 
projects,  and  practitioner-initiated 
research  partnerships  that  will 
contribute  to  the  understanding  of  the 
impact  and  effectiveness  of  State  and 
local  correctional  issues  and  sentencing 
initiatives  that  are  generalizable  to  other 
jurisdictions. 

Interested  organizations  should  call 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Solicitation  for 
Research  and  Evaluation  on  Corrections 
and  Sentencing  (1999)"  (refer  to 
document  no.  SL000331).  For  World 
Wide  Web  access,  connect  either  to  NIJ 
at  http://Mrvirw.ojp.usdoj.gov/nij/ 
funding.htm,  or  the  NCJRS  Justice 
Information  Center  at  http:// 
www.ncjrs.org/fedgrant.htm#nij. 
Ed%«rm  Zedlewsld, 

Acting  Director,  National  Institute  of  Justice. 
[FR  Doc.  99-8230  Filed  4-2-99;  8:45  ami 

BtLUNQ  CODE  UlO-tS-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

President's  Committee  on  the 
International  Labor  Organization; 
Notice  of  Closed  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  annoimcement  is 
hereby  given  of  a  meeting  of  the 
President's  Committee  on  the  ILO: 

Name:  President's  Committee  on  the 
International  Labor  Organization. 

Date:  Friday,  April  30, 1999. 


Time:  10  a.m. 

Place:  U.S.  Department  of  Labor, 
Third  &  Constitution  Ave.,  NW,  Room 
S-2508,  Washington,  DC  20210. 

Purpose:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
relating  to  United  States'  negotiating 
positions  with  member  nations  of  the 
International  Labor  Organization.  The 
meeting  will  concern  matters  the 
disclosure  of  which  would  seriously 
compromise  the  Government's 
negotiating  objectives  and  bargaining 
positions.  Accordingly,  the  meeting  will 
be  closed  to  the  public,  pursuant  to 
section  9(B)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  552b(c)(g)(B). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  J.  Samet.  President's  Committee 
on  the  International  Labor  Organization. 
U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW.  Room  S- 
2235,  Washington,  DC  20210, 
Telephone  (202)  219-6043. 

Signed  at  Washington,  DC,  this  31st  day  of 
March  1999. 
Alexis  M.  Hennan, 
Secretary  of  Labor. 
(FR  Doc.  99-8306  Filed  4-2-99;  8:45  ami 

BNJJNO  COOE  4«10-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-34.8M  and  TA-W-34.80«C] 

Donnkenny  Apparel,  Inc.,  Rural 
Retreat,  Virginia,  and  Corporate  Office, 
WythevHIe,  Virginia;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment. 
Assistance  on  October  22, 1998, 
applicable  to  all  workers  of  Donnkenny 
Apparel,  Inc.  located  in  Rural  Retreat, 
Virginia.  The  notice  was  published  in 
the  Federal  Register  on  November  10, 
1998  (63  FR  63078). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  occurred  at  the  Corporate 
Office,  Wytheville,  Virginia  location  of 
Donnkenny  Apparel.  Inc.  The  Corporate 
Office  provides  administration  and 
support  function  services  for 
Donnkenny  Apparel's  manufacturing 
plants  located  throughout  Virginia. 
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The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Donnkenny  Apparel.  Inc.  who  were 
adversely  affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  worker  certification  to 
cover  the  workers  of  Donnkeimy 
Apparel,  Inc.,  Corporate  Office, 
W^eville,  Vireinia. 

The  amended  notice  applicable  to 
TA-W-34.806  is  hereby  issued  as 
follows: 

"All  workers  of  Donnkenny  Apparel,  Inc., 
Rural  Retreat.  Virginia  (TA-W-34,806).  and 
Corporate  Office.  Wytheville,  Virginia  (TA- 
W-34.806C)  who  became  totally  or  partially 
separated  from  employment  on  or  after  July 
21, 1997  through  October  22,  2000  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC,  this  19th  day  of 
March,  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Tmde  Adjustment 
Assistance. 
(FR  Doc.  99-8302  Filed  4-2-99;  8:45  am] 

BILUNQ  CODE  4C10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA^W-35,108] 

Gulf  States  Steel,  Inc..  Including 
Workers  of  Heciiett  IMultiserv,  a 
Division  of  Harsco  Corp.,  Gadsden, 
AlatMma;  Amended  Certification 
Regarding  Eiigibiiity  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
E)epartment  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  23, 1998,  appUcable  to  all 
workers  of  Gulf  States  Steel.  Inc.  located 
in  Gadsden.  Alabama.  The  notice  was 
published  in  the  Federal  Register  on 
December  16, 1998  (63  FR  69313). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  employees  of 
Beckett  Multiserv.  a  division  of  Harsco 
Corporation.  Gadsden.  Alabama  were 
employed  by  Gulf  States  Steel,  Inc.  to 
process  slag  products  and  provide  scrap 
and  metal  reclamation  from  the  blast 
furnaces  used  in  the  production  of  flat 
rolled  carbon  sheet,  plate,  and  welded 
beams  steel  products  for  the  appUances 
and  construction  industries  at  the 
Gadsden.  Alabama  facility.  Worker 
separations  occtured  at  Heckett 
Multiserv  as  a  result  of  workfers 
separations  at  Gulf  States  Steel.  Inc. 


Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of 
Heckett  Multiserv.  Gadsden.  Alabama 
employed  at  Gulf  States  Steel.  Inc., 
Gadsden,  Alabama. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Gulf  States  Steel.  Inc.  adversely  affected 
by  imports. 

The  amended  notice  applicable  to 
TA-W-35,108  is  hereby  issued  as 
follows: 

"All  workers  of  Gulf  SUtes  Steel,  Inc.  and 
workers  of  Heckett  Multiserv,  A  Division  of 
Harsco  Corporation,  Gadsden,  Alabama 
engaged  in  employment  related  to  processing 
slag  products  and  providing  scrap  and  metal 
reclamation  from  the  blast  furnaces  for  the 
production  of  flat  rolled  carbon  sheet,  plate, 
and  welded  beams  steel  products  for  the 
appliances  and  construction  industries  at 
Gulf  States  Steel,  Inc.,  Gadsden,  Alabama 
who  became  totally  or  partially  separated 
from  employment  on  or  after  September  19, 
1997  through  November  23,  2000  are  eligible 
to  apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  IX,  this  15th  day  of 
March,  1999. 
Grant  D.  Beak. 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  99-8299  Filed  4-2-99;  8:45  am) 

BILUNQ  CODE  4S10-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA^W-34,860] 

Lone  Star  Steel  Co.  Including  Workers 
Of  Martin  IMarietta,  Lone  Star,  TX; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  2. 1998,  applicable  to  all 
workers  of  Lone  Star  Steel  Company, 
located  in  Lone  Star,  Texas.  The  notice 
was  published  in  the  Federal  Register 
on  September  28, 1998  (63  FR  51605). 

At  tne  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  steel  slabs.  New  information  shows 
that  some  workers  separated  from 
employment  at  Lone  Star  Steel 
Company  had  their  wages  reported 
imder  a  separate  unemployment 
insurance  (Ul)  tax  accoimt  for  Martin 
Marietta.  Workers  from  Martin  Marietta 


repair  and  maintain  slab  furnaces  used 
in  the  production  of  steel  slabs  at  the 
Lone  Star.  Texas  location  of  Lone  Star 
Steel  Company.  Worker  separations 
occurred  at  Martin  Marietta  as  a  result 
of  worker  separations  at  Lone  Star  Steel 
Company. 

Based  on  these  findings.the 
Department  is  amending  the 
certification  to  include  workers  of 
Martin  Marietta,  Lone  Star,  Texas  who 
were  engaged  in  emplojrment  related  to 
the  production  of  steel  slabs  at  Lone 
Star  Steel  Company,  Lone  Star,  Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Lone  Star  Steel  Company  adversely 
affected  by  increased  imports. 

The  amended  notice  appUcable  to 
TA-W-34.869  is  hereby  issued  as 
follows: 

"All  workers  of  Lone  Star  Steel  Company. 
Lone  Star,  Texas  engaged  in  employment 
related  to  the  production  of  steel  slabs  and 
all  workers  of  Martin  Marietta,  Lone  Star, 
Texas  engaged  in  employment  related  to 
repairing  and  maintaining  slab  furnaces  for 
the  production  of  steel  slabs  at  Lone  Star 
Steel  Company,  Lone  Star.  Texas  who 
became  totally  or  partially  separated  from 
employment  on  or  after  August  6. 1997 
throu^  September  2,  2000  are  eligible  to 
apply  for  adjustment  assistance  under  section 
223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  22nd  day  of 
March,  1999. 

Grant  D.  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  99-8304  Filed  4-2-99;  8:45  am] 

BILLMQ  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  md  Training 
Administration 

[NAFTA-02563] 

Lone  star  Steel  Co.  Including  Workers 
Of  Martin  Marietta,  Lx>ne  Star,  Texas; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  NAFTA- 
Transitional  Adjustment  Assistance 

In  accordance  with  section  250(A), 
Subchapter  D,  Chapter  2,  Title  11,  of  the 
Trade  Act  of  1974  (19  USC  2273).  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  of  September  2. 
1998.  appUcable  to  all  workers  of  Lone 
Star  Steel  Company  located  in  Lone 
Star.  Texas.  The  notice  was  published  in 
the  Federal  Register  on  September  28, 
1998  (63  FR  51606). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
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workers  are  engaged  in  the  production 
of  steel  slabs.  New  information  shows 
that  some  workers  separated  h-om 
employment  at  Lone  Star  Steel 
Company  had  their  wages  reported 
under  a  separate  unemployment 
insurance  (UI)  tax  accoimt  for  Martin 
Marietta.  Workers  from  Martin  Marietta 
repair  and  maintain  slab  furnaces  used 
in  the  production  of  steel  slabs  at  the 
Lone  Star,  Texas  location  of  Lone  Star 
Steel  Company.  Worker  separations 
occurred  at  Martin  Marietta  as  a  result 
of  worker  separations  at  Lone  Star  Steel 
Company. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of 
Martin  Marietta,  Lone  Star,  Texas  who 
were  engaged  in  employment  related  to 
the  production  of  steel  slabs  at  Lone 
Star  Steel  Company,  Lone  Star,  Texas. 

The  intent  of  tlie  Department's 
certification  is  to  include  all  workers  of 
Lone  Star  Steel  Company  who  were 
adversely  affected  by  the  shift  of 
production  to  Mexico. 

The  amended  notice  applicable  to 
NAFTA — 02563  is  hereby  issued  as 
follows: 

"All  workers  of  Lone  Star  Steel  Company, 
Lone  Star,  Texas  engaged  in  employment 
related  to  the  production  of  steel  slabs  and 
all  workers  of  Martin  Marietta,  Lone  Star, 
Texas  engaged  in  employment  related  to 
repairing  and  maintaining  slab  furnaces  for 
the  production  of  steel  slabs  at  Lone  Star 
Steel  Company,  Lone  Star,  Texas  who 
became  totally  or  partially  separated  from 
employment  on  or  after  August  6, 1997 
through  September  2,  2000  are  eligible  to 
apply  for  NAFTA-TAA  under  section  250  of 
the  Trade  Act  of  1974." 

Signed  at  Washington.  IX]  this  22nd  day  of 
March.  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  9»-8305  Filed  4-2-99;  8:45  ami 

BMlUNQ  code  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  Training  Administration 
[TA-W-35,200] 

Nabors  Drilling  USA,  Inc.,  East  Texas 
North  Louisiana  District  Headquartered 
in  Kilgore,  Texas  and  Califomia 
District,  Operating  at  Various 
Locations  in  TA-W-35-200C 
Califomia;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustn>ent  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 


Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  28,  1998  applicable  to 
workers  of  Nabors  USA,  Inc.,  East 
Texas/North  Louisiana  District, 
headquarters  in  Kilgore,  Texas  operating 
at  various  locations  in  Texas  and 
Louisiana.  The  notice  was  published  in 
the  Federal  Register  on  January  25, 

1999  (64  FR  3721). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
have  occurred  at  Nabors  Drilling  USA, 
Inc.,  Califomia  District  operating  at 
various  locations  in  Califomia.  The 
workers  provide  drilling  services  related 
to  the  exploration  and  production  of 
cmde  oil  and  natural  gas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Nabor  Drilhng  USA,  Inc.  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover 
workers  of  Nabors  Drilling  USA,  Inc., 
Califomia  District  operating  at  various 
locations  in  Califomia. 

The  amended  notice  applicable  to 
TA-W-35,200  is  hereby  issued  as 
follows: 

"All  workers  of  East  Texas/North 
Louisiana  District  of  Nabors  Drilling  USA, 
Inc.,  headquartered  in  Kilgore,  Texas  (TA- 
W-35,200),  and  the  Califomia  District 
operating  at  various  locations  in  Califomia 
(TA-W-35.200C)  who  became  totally  or 
partially  separated  bom  employment  on  or 
after  October  22, 1997  through  December  28, 

2000  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974." 

Signed  at  Washington,  DC,  this  23rd  day  of 
March,  1999.    . 
Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  99-8303  Filed  4-2-99;  8:45  am) 

BILUNG  CODE  4610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,582] 

Phillips-Van  Heusen  Corp.  Including 
Worlcers  of  Izod-Gant  Corp.  and 
BassNet,  Geneva,  Alabama  and  Ozark, 
Alabama;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 


Worker  Adjustment  Assistance  on  July 
14, 1.998,  applicable  to  all  workers  of 
Phillips-Van  Heusen  Corp.,  Geneva,  and 
Ozark,  Alabama.  The  notice  was 
published  in  the  Federal  Register  on 
August  7. 1998  (63  FR  42434). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  provided  by  the  company 
shows  that  employees  of  Izod-Gant 
Corp.  and  BassNet,  Geneva  and  Ozark, 
Alabama  were  employed  by  Phillips- 
Van  Heusen  Corp.  to  produce  men's 
dress  and  casual  shirts  at  the  Geneva 
and  Ozark,  Alabama  locations.  Worker 
separations  occurred  at  Izod-Gant  Corp. 
and  BassNet  as  a  result  of  workers 
separations  at  Phillips- Van  Heusen 
Corp. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of  Izod- 
Gant  Corp.  and  BassNet  Geneva  and 
Ozark,  Alabama  employed  at  Phillips- 
Van  Heusen  Corp.,  Geneva  and  Ozark, 
Alabama. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Phillips-Van  Heusen  Corp.  adversely 
affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-34,582  is  hereby  issued  as 
follows: 

"All  workers  of  Phillips- Van  Heusen  Corp. 
and  workers  of  Izod-Gant  Corp.  and  BassNet, 
Geneva  and  Ozark,  Alabama  engaged  in 
employment  related  to  men's  dress  and 
casual  shirts  at  Phillips-Van  Heusen  Corp., 
Geneva  and  Ozark,  Alabama  who  became 
totally  or  partially  separated  from 
employment  on  or  after  May  14, 1997 
through  )uly  14,  2000  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  DC,  this  9th  day  of 
March,  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  99-8300  Filed  4-2-99;  8:45  am) 

BILUNQ  CO06  4610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
n'A-W-35,4S1  andTA-W-35.451BI 

The  Pillsbury  Co.,  Haagen-Dazs  Plant, 
Woodbridge,  NJ,  and  Haagen-Dazs 
Warehouse  Operation,  Dayton,  NJ; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Woriier 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
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Apply  for  Worker  Adjustment 
Assistance  on  February  4, 1999, 
applicable  to  workers  of  The  Pillsbury 
Company,  Haagen-Dazs  Plant  located  in 
Woodbridge,  New  Jersey.  The  notice 
will  be  published  soon  in  the  Federal 
Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  ocoured  at  the  Haagen-Dazs 
Warehouse  Operation  of  The  Pillsbury 
Company,  Dayton,  New  Jersey  when  it 
closed  in  March,  1999.  The  Dayton. 
New  Jersey  location  provided 
warehousing  and  distribution  services 
for  The  Pillsbiuy  Company,  Haagen- 
Dazs's  production  faciUties  including 
Woodbridge,  New  Jersey.  The  workers 
are  engaged  in  the  production  of  ice 
cream  products  (gallons  of  ice  cream, 
stick  bars,  pops  and  sorbet). 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  The  Pillsbury  Company, 
Haagen-Dazs  Warehouse  Operation, 
Dayton,  New  Jersey. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
The  Pillsbiury  Company,  Haagen-Dazs 
who  were  adversely  affected  by 
increased  imports  of  ice  cream  products. 

The  amended  notice  applicable  to 
TA-W-35,451  is  hereby  issued  as 
follows: 

"All  workers  of  The  Pillsbury  Company, 
Haagen-Dazs  Plant,  Woodbridge,  New  Jersey 
(TA-W-35,451)  and  Haagen-Dazs  Warehouse 
Operation,  Dayton,  New  Jersey  (TA-W- 
35,451A)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  21, 1997  through  February  11, 
2001  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974." 

Signed  at  Washington,  DC,  this  19th  day  of 
March.  1999. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  99-8301  Filed  4-2-99;  8:45  am] 

BtLUNQ  OOOE  4S10-aO-M 


DEPARTMENT  OF  LABOR 

Proposed  Collection;  Comment 
Request 

action:  Nodce. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  bunl«i 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  writh  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 


information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  (ETA)  is  soliciting 
comments  concerning  a  proposed 
revision  to  Form  ETA  581,  Contribution 
Operations.  A  copy  of  the  entire 
proposed  information  collection  request 
(ICR)  can  be  obtained  by  contacting  the 
office  listed  below  in  the  addressee 
section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
June  4. 1999. 

The  Dep>artment  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Constance  I.  Peterkin,  Room 
S-4522,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210;  telephone 
number:  (202)  219-5615,  extension  198 
(this  is  not  a  toll-free  niimber);  internet 
address;  cpeterkin@doleta.gov;  facsimile 
number:  (202)  219-8506. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Unemployment  Insurance  Service 
(UIS)  of  die  Employment  and  Training 
Administration  (ETA)  has  three 
programs  which  evaluate  the  separate 
functions  within  the  Unemployment 
Insurance  (UI)  program.  The  Benefit 
Accuracy  Measurement  (BAM)  program 
assesses  the  accuracy  of  paying  UI 


benefits.  The  Benefit  Timeliness  and 
Quality  (BTQ)  program  assesses  the 
quality  and  timeliness  of  UI  benefit 
functions;  while  the  Tax  Performance 
System  (TPS)  evaluates  the  employer- 
related  functions  or  tax  operations  of  the 
UI  program.  The  Contribution 
Operations  report  (Form  ETA  581),  is  a 
comprehensive  report  of  each  state's  UI 
tax  operations  and  is  essential  in 
providing  quarterly  tax  performance 
data  to  DOL/ETA/UIS,  the  source  of 
grants  funding  authority.  ETA  581  data 
is  the  basis  for  determining  the 
adequacy  of  funding  States'  UI  tax 
operations  and  measuring  the 
performance  and  effectiveness  of  such 
operations.  These  are  required  Federal 
functions  under  the  Federal-State  UI 


program. 

Using  ETA  581  data,  the  TPS  program 
measures  performance,  accuracy,  and 
promptness  in  employer  registration 
(status  determination),  report 
delinquency,  collections  (accounts 
receivable),  and  the  audit  function. 

n.  Current  Actions 

A  new  item,  "Number  of  Employees 
Misclassified  as  Independent 
Contractors"  (discovered  through  audits 
of  employers),  is  being  added. 
Misclassification  of  employees  as 
independent  contractors  represent  lost 
revenues  to  State  unemployment  funds 
&t)m  taxes  based  on  the  wages  of  such 
employees  and  lower  UI  benefit 
recipiency  rates  upon  their 
unemployment.  The  collection  of  this 
new  information  vdll  provide  an 
indication  of  the  extent  of 
misclassification  and  eliminate  the  need 
for  periodic  surveys  requesting  such 
information.  As  a  result  of  adding  this 
new  item,  the  average  response  time  is 
estimated  to  increase  by  0.5  hours. 

The  ETA  581  report  is  the  only 
vehicle  for  collection  of  information  on 
States'  UI  tax  operations  required  under 
the  TPS  program.  If  ETA  581  data  were 
not  collected,  there  would  be  no  basis 
for  determining  the  adequacy  of  funding 
for  States'  UI  tax  operations,  making 
projections  and  forecasts  in  conjimction 
with  the  budgetary  process,  nor 
measiiring  program  performance  and 
effectiveness.  The  ETA  581  accounts 
receivable  data  are  necessary  in  the 
preparation  of  complete  and  accurate 
financial  statements  for  the 
unemployment  Trust  Fujid  (UTF)  and 
the  maintenance  of  a  modified  accrual 
system  for  UTF  accoimting. 

Type  o/i?evie»v;  Revision. 

Agency:  Employment  and  Training 
Administration. 

Title:  Contribution  Operations. 

OMB  Number:  1205-0178. 

Agency  Number:  ETA  581. 
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Affected  Public:  State  Govenunent. 

Cite/Reference/Form/etc:  ETA  581. 

Total  Respondents:  53. 

Frequency:  Quarterly. 

Total  Responses:  212. 

Average  Time  per  Response:  8.5 
hours. 

Estimated  Total  Burden  Hours:  1,802. 

Total  Burden  Cost  (operating/ 
maintaining):  $45,050. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and  or  included  in  the 
request  for  office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  March  29. 1999. 
Grace  A.  Kilbane, 

Director,  Unemployment  Insurance  Seivice. 
(FR  Doc.  99-6295  Filed  4-2-99;  8:45  am] 
BILUNQ  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  99-15; 
Exemption  Application  No.  D-10574] 

Qrant  of  individual  Exemption  To 
Amend  Prohibited  Transaction 
Exemption  (PTE)  94-50  involving 
Salomon  Smith  Banney  inc.  (Salomon 
Smith  Barney)  Located  in  New  York, 
NY 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor. 

ACTION:  Grant  of  individual  exemption 
to  modify  PTE  94-50. 

SUMMARY:  This  document  contains  a 
final  exemption  before  the  Department 
of  Labor  (the  Department)  which  would 
amend  PTE  94-50  (59  FR  32024,  June 
21, 1994),  an  exemption  granted  to 
Smith  Barney,  Inc.  (Smith  Barney),  the 
predecessor  of  Salomon  Smith  Barney. 
PTE  94-50  relates  to  the  operation  of  the 
TRAK  Personalized  Investment 
Advisory  Service  product  (the  TRAK 
Program)  and  the  Trust  for  TRAK 
Investments  (subsequently  renamed  the 
Trust  for  Consulting  Group  Capital 
Markets  Fimds)  (the  Trust).  These 
transactions  are  described  in  a  notice  of 
pendency  that  was  published  in  the 
Federal  Register  on  November  9, 1998 
at  63  FR  60391. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  July  31, 1993  with  respect 
to  the  transactions  described  in  Section 
I.A.  and  B.(l).  of  this  grant  notice.  It  is 
also  effective  as  of  March  29, 1994  for 
transactions  involving  a  daily-traded 


collective  investment  fund  (the  GIC 
Fund)  that  was  added  to  the  TRAK 
Program  pursuant  to  PTE  94-50.  With 
respect  to  Section  I.B(2)  and  Section 
n(f)(l)-(4)  of  the  General  Conditions  of 
this  grant  notice,  which  set  forth  the 
amendments  to  PTE  94-50,  this 
exemption  is  effective  as  of  November  9, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady,  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  telephone  (202) 
219-6881.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  On 
November  9, 1998,  the  Department 
pubhshed,  at  63  FR  60391,  a  notice  of 
proposed  exemption  in  the  Federal 
Register  that  would  amend  PTE  94-50. 
PTE  94-50  provides  an  exemption  frt)m 
certain  prohibited  transaction 
restrictions  of  section  406  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  from  the 
sanctions  resulting  from  the  appUcation 
of  section  4975  of  the  Internal  Revenue 
Code  of  1986  (the  Code),  as  amended,  by 
reason  of  section  4975(c)(1)  of  the  Code. 
Specifically,  PTE  94-50  provides 
exemptive  refief  from  the  restrictions  of 
section  406(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (D)  of 
the  Code,  for  the  purchase  or 
redemption  of  shares  in  the  Trust  by  an 
employee  benefit  plan,  an  individual 
retirement  account,  or  a  retirement  plan 
for  a  self-employed  individual 
(collectively,  the  Plans).  PTE  94-50  also 
provides  exemptive  relief  trom  the 
restrictions  of  section  406(b)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(E)  and 
(F)  of  the  Code,  with  respect  to  the 
provision,  by  the  Consulting  Group  of 
Smith  Barney  (the  Consulting  Group),  of 
investment  advisory  services  to 
independent  fiduciaries  of  participating 
Plans  (the  Independent  Plan 
Fiduciaries)  that  might  result  in  such 
fiduciary's  selection  of  an  investment 
portfolio  under  the  TRAK  Program  for 
the  investment  of  Plan  assets.  ■ 


■  On  October  5, 1992,  the  Department  granted  PTE 
92-77  at  55  FR  45833.  PTE  92-77  permitted 
Shearson  Lehman  Brothers,  Inc.  (Shearson  Lehman) 
to  make  the  TRAK  Program  available  to  Plans  that 
acquired  shares  in  the  Trust.  In  this  regard,  PTE  92- 
77  permitted  Plans  to  purchase  or  redeem  shares  in 
the  Trust  and  allowed  the  Consulting  Group  to 
provide  investment  advisory  services  to  an 
Independent  Fiduciary  of  a  Plan  which  might  result 
in  such  fiduciary's  selection  of  a  Portfolio  in  the 
TRAK  Program  for  the  investment  of  Plan  assets. 

Subsequent  to  the  granting  of  PTE  92-77,  on  July 
31, 1993,  Smith  Barney  acquired  certain  assets  of 


Besides  the  transactions  described 
above,  PTE  94-50  permitted  Smith 
Barney  to  add  a  daily-traded  collective 
investment  fund  (i.e.,  the  GIC  Fund)  to 
the  existing  Fund  PortfoUos  and  to 
describe  the  various  entities  operating 
the  GIC  Fund.  Further,  PTE  94-50 
replaced  references  to  Shearson  Lehman 
with  references  to  Smith  Barney.  PTE 
94-50  is  effective  as  of  July  31, 1993  for 
the  transactions  described  in  PTE  92-77 
and  effective  as  of  March  29, 1994  with 
respect  to  transactions  involving  the  GIC 
Fimd. 

Salomon  Smith  Barney  has  informed 
the  Department  of  certain  changes  to  the 
facts  imderlying  PTE  94-50.  These 
modifications  include  (1)  Corporate 
mergers  that  have  changed  the  names  of 
the  parties  described  in  PTE  94-50  and 
would  permit  broader  distribution  of 
TRAK-related  products,  (2)  the 
implementation  of  a  recordkeeping 
reimbursement  offset  system  (the 
Recordkeeping  Relmbiu-sement  Offset 
Procedure)  under  the  TRAK  Program, 
and  (3)  the  institution  of  an  automated 
reallocation  option  (the  Automatic 
Reallocation  Option)  under  the  TRAK 
Program  for  which  Salomon  Smith 
Barney  has  requested  administrative 
exemptive  rehef  from  the  Department. 
The  proposed  exemption  was  requested 
in  an  application  filed  on  behalf  of 
Salomon  Smith  Barney  pursuant  to 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  (the 
Procedures)  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836.  August 
10, 1990).  Effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Accordingly,  this 
exemption  is  being  issued  solely  by  the 
Department. 

The  proposed  exemption  gave 
interested  persons  an  opportunity  to 
comment  on  the  notice  of  pendency  and 
to  request  a  public  hearing.  During  the 
comment  period,  the  Department 
received  three  written  comments  and  no 
requests  for  a  hearing  in  response  to  the 
notice.  Two  conmients  were  submitted 
by  Plan  participants  investing  in  the 
TRAK  Program.  The  third  comment, 
which  is  intended  to  clarify  and  modify 


Shearson  Lehman  associated  with  its  retail 
business,  including  the  TRAK  Program,  and  applied 
for  and  received  a  new  exemption  (PTE  94-50)  for 
the  ongoing  operation  of  the  TRAK  Program. 
Essentially,  PTE  94-50  amended  and  replaced  PTE 
92-77.  However,  because  of  certain  material  factual 
changes  to  the  representations  supporting  PTE  92- 
77,  the  Department  determined  that  the  exemption 
was  no  longer  effective  for  use  by  Smith  Barney  and 
its  subsidiaries  as  of  the  date  of  the  asset  sale. 
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the  proposed  exemption,  was  submitted 
by  Salomon  Smith  Barney. 

Following  is  a  discussion  of  the 
comments  received,  the  responses 
provided  by  Salomon  Smith  Barney, 
and  the  Department's  determinations 
regarding  the  comments. 

Participant  Ckinunents 

The  first  commenter  objects  to  the 
proposed  exemption  because  he  is 
linder  the  impression  that  the  new 
services  that  will  be  offered  to  TRAK 
Program  investors  by  Salomon  Smith 
Barney  will  result  in  increased  fees  paid 
to  consultants  and  investment  advisers 
by  the  Funds.  The  commenter  also  does 
not  believe  that  there  will  be  a 
corresponding  increase  in  the  growth  of 
the  Funds. 

Salomon  Smith  Barney  represents  that 
although  it  is  not  clear  which  provisions 
in  the  proposed  exemption  have  elicted 
the  comment,  it  points  out  that  the 
comment  relates  more  or  less  to  the 
underlying  Fimd  portfolios  rather  than 
to  the  TRAK  Program. 

As  to  the  commenter's  first  area  of 
concern,  Salomon  Smith  Barney 
explains  that  the  proposed  Automatic 
Reallocation  Option  is  a  service  that  is 
to  be  provided  at  no  additional  cost  to 
the  investor  and  it  does  not  affect  the 
calculation  of  the  investment  advisory 
fee.  In  addition,  Salomon  Smith  Barney 
represents  that  it  does  not  have  a  basis 
to  respond  to  the  inclusion  of 
"consvdtants"  in  this  comment.  With 
respect  to  the  commenter's  concern 
about  growth  prospects,  Salomon  Smith 
Barney  states  that  no  investment  vehicle 
can  assure  investors  future  performance. 

The  second  commenter  states  that 
while  he  has  no  objection  to  Salomon 
Smith  Barney's  implementation  of  the 
Automatic  Reallocation  Option,  he 
would  like  to  see  the  requirement  for 
clear  explanations  of  the  choices  and 
the  impUcations  of  such  choices.  The 
commenter  also  suggests  that  Salomon 
Smith  Barney  provide  a  clear  path  for 
revocation  of  the  Automatic 
Reallocation  Option,  whereby  a  Plan 
investor's  choice  would  have  to  be 
reaffirmed  periodically. 

In  response  to  this  comment,  Salomon 
Smith  Barney  states  that  the  text  of  the 
annoimcement  referred  to  in  the 
preamble  (the  Preamble)  at  60394 
provides  participants  with  the  same 
information  that  the  commenter 
requests.  However,  as  an  alternative  to 
the  commenter's  suggestion  of  a 
reaffirmation  mechanism.  Salomon 
Smith  Barney  represents  that  it  will 
include  a  footnote  in  the  "Participant 
Quarterly  Review"  indicating  that  the 
participant  is  currentiy  using  the 
Automatic  Reallocation  Option  and 


stating  that  such  participant  can  cancel 
this  service  at  any  time.  Salomon  Smith 
Barney  proposes  to  place  the  footnote 
after  the  legend  quoted  in  Footnote  5  of 
the  Preamble.  The  additional  language 
would  read  as  follows: 

You  have  elected  to  have  your  TRAK 
Portfolio  automatically  reallocated  at  such 
time  as  the  Consulting  Group  recommends  a 
change  to  the  Allocation  Moidel  you  are 
following.  If,  at  any  time,  you  choose  to 
discontinue  this  service,  please  contact  your 
Financial  Consultant  for  instructions. 

Salomon  Smith  Barney  believes  the 
participant  wrill  then  be  consistently 
reminded  of  his  or  her  option  to 
discontinue  the  Automatic  Reallocation 
Option. 

Salomon  Smith  Barney's  Comments 

1 .  Corporate  Mergers 

Salomon  Smith  Barney  wishes  to 
clarify  that  on  page  60392  of  the 
Preamble,  in  the  first  sentence  of  the 
paragraph  captioned  "Corporate 
Mergers,"  the  phrase  "Salomon  Inc..  the 
ultimate  parent  oP'  should  be  inserted 
after  the  phrase  "acquired  all  the  shares 
of."  Also,  in  this  section,  Salomon 
Smith  Barney  wishes  to  modify  the  first 
sentence  of  the  third  paragraph  to 
clarify  that  one  of  the  purposes  of  the 
merger,  rather  than  the  "sole"  purpose 
of  the  merger,  was  to  create  additional 
distribution  chaimels  for  the  TRAK 
Program. 

In  response  to  this  comment,  the 
Department  conciu^  with  the  requested 
modifications  and  has  made  the 
suggested  changes. 

2.  Recordkeeping  Reimbursement  Offset 
Procedure 

Salomon  Smith  Barney  has  informed 
the  Department  that  although  it  has  not 
yet  implemented  the  Recordkeeping 
Reimbursement  Offset  Procedure  in  a 
manner  that  will  reduce  the  net  outside 
fee  (the  Net  Outside  Fee),  at  the  present 
time,  it  has  in  place  a  recordkeeping 
reimbursement  program  that  reduces 
recordkeeping  expenses  only,  at  an 
annual  rate  of  $8.50  per  participant 
position.  Salomon  Smith  Barney  states 
that  this  annualized  rate  has  been 
approved  by  the  Funds'  Board  of 
Trustees  and  that,  of  the  $8.50  amount, 
$0.50  per  participant  position  represents 
a  sub-transfer  agency  fee  for  the  costs 
associated  with  the  application  of  the 
reimbursement  process  (the  Processing 
Fee).  Currentiy,  Salomon  Smith  Barney 
states  that  its  affiliate.  Smith  Barney 
Corporate  Trust  Company,  is  retaining 
this  Processing  Fee. 

Salomon  Smith  Barney  has  provided 
an  example  showing  the  maimer  in 
which  the  recordkeeping  reimbursement 


amount  is  determined  by  the  Funds  at 
the  $8.50  level  using  some  of  the 
nimibers  set  forth  in  the  example  given 
in  the  Preamble  on  pages  60392  and 
60393.  The  example  assumes  that  all 
positions  are  eligible  for  reimbursement 
because  positions  in  the  Government 
Money  Investments  Portfolio  and  the 
Stable  Value  (GIC)  Fund  Portfolio  are 
not  eligible  for  recordkeeping 
reimbursement. 

Assume  that  Plan  A  has  SI  million  in 
assets  invested  in  the  TRAK  Program  and  100 
participants.  Assume  further  that  Plan  A  pays 
its  recordkeeper  $20  per  participant  per  year 
in  Annual  Fees  totaling  $2,000  per  year  or 
$500  per  quarter  and  $12  per  participant  per 
year  in  Other  Fees,  totaling  $1,200  per  year 
or  $300  per  quarter.  Assume  also  that  the 
Plan  pays  the  recordkeeper  an  aimual 
Processing  Fee  of  $150. 

At  the  end  of  each  calendar  quarter,  Plan 
A's  recordkeeper  would  determine  the  actual 
number  of  Fund  positions  held  by  the  Plan 
A  participants  and  calculate  the  resulting 
reimbursement  amount  that  would  be  paid 
by  the  Funds.  If  Plan  A  had  300  participant 
positions  at  the  end  of  the  quarter,  the  Plan's 
total  recordkeeping  reimbursement  amount 
to  be  paid  by  the  Funds  would  beSOO  x  $2 
(the  annual  amount  of  $8  divided  by  4)  or 
$600. 

The  Processing  Fee  paid  by  the  Plan  to  the 
recordkeeper  for  the  quarter  would  be  300  x 
$0,125  (the  annual  amoimt  of  $0.50  divided 
by  4)  or  $37.50.  This  Processing  Fee  would, 
in  turn,  also  be  credited  back  to  the  Plan  by 
the  Funds. 

Appucation  of  Reimburesment  to 
Recordkeeping  Fees 


Quarterty  Podion  of  Annual 
Fees  

Quarterty  Portion  of  Other 
Fees  2 ~. — 

Processing  Fee 


Total  Quarterty  Recordkeeping 

Fees  

Credit  for  Reimbursement 

Credit  for  Processing  Fee  


Total  Reimbursement 

Net  Amount  of  Recordkeeping 

Fees  Payable  by  the  Plan  ... 
Net  Amount  of  Recordkeeping 

Fees  Payable  by  the  Funds  . 

Total  Quarterly  Record- 
keeping Fees 


$500.00 

300.00 
37.50 


$837.50 
($600.00) 
($  37.50) 


($637.50) 

$200.00 

637.50 


$837.50 


2  Assumes  "Other  Fees"  are  pakj  by  the 
Plan  during  the  quarter. 

Since  the  recordkeeping  reimbursement 
program  currently  in  place  applies  only  to 
the  payment  of  expenses  related  to 
recordikeeping,  there  would  never  be  an 
"excess  reimbursement"  according  to 
Salomon  Smith  Barney.  Therefore,  the  Total 
Reimbursement  amount  would  reflect  the 
lesser  of  the  amount  calculated  as  in  the 
example  above,  or  the  actual  costs  billed.  If 
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the  Total  Reimbursement  calculation  had 
exceeded  the  Total  Quarterly  Recordkeeping 
Fees,  Salomon  Smith  Barney  states  that  the 
maximum  reimbursement  amount  would  be 
limited  to  the  Total  Quarterly  Recordkeeping 
Fees. 

On  page  60392  of  the  Preamble,  the 
second  paragraph  of  the  section 
describing  the  Recordkeeping 
Reimbursement  Offset  Procedure  states 
that  in  May  1998,  the  Board  of  Trustees 
of  the  Funds  approved  a  recordkeeping 
reimbursement  amount  of  $12.50  for 
each  investment  position  held  by  a 
participant.  Salomon  Smith  Barney 
notes  that  the  recordkeeping 
reimbursement  amount  may  be  changed 
by  the  Board  of  Trustees  of  the  Funds 
firom  time  to  time.  Therefore,  it  requests 
that  the  description  of  the  TRAK 
Program  define  the  reimbursement 
amount  as  "such  annual  dollar  amount 
per  eligible  position  as  shall  be  set  by 
the  Board  of  Trustees  of  the  Funds  from 
time  to  time."  Salomon  Smith  Barney 
has  also  informed  the  Department  that, 
of  the  $12.50  annual  reimbursement 
amount  approved  by  the  Board  of 
Trustees  of  the  Funds,  $0.50  is  being 
retained  by  Smith  Barney  Corporate 
Trust  Company  as  a  Processing  Fee. 

The  Department  does  not  object  to 
making  the  foregoing  clarifications  to 
the  description  of  the  Recordkeeping 
Reimbursement  Offset  Procedure  in  the 
Preamble.  However,  because  Smith 
Barney  (ZIorporate  Triist  Company  is 
retaining  $0.50  per  participant  position 
as  a  Processing  Fee,  the  Department 
requested  that  Salomon  Smith  Barney 
revise  the  calculations  in  the  example 
appearing  on  pages  60392  and  60393  of 
the  Preamble.  In  addition  to  these 
changes,  Salomon  Smith  Barney 
suggested  that  the  follov^ring  disclaimer 
language  preface  the  example  in  order  to 
avoid  investor  confusion: 

Salomon  Smith  Barney  has  provided  the 
following  numbers  solely  for  ease  of 
calculation  and  not  as  t)^ical  or 
representative  of  the  operation  of  the  TRAK 
product  in  any  particular  client 
circumstance. 

Moreover,  Salomon  Smith  Barney 
notes  that  because  a  Plan  participating 
in  the  TRAK  Program  may  be  required 
to  pay  a  recordkeeper  "Other  Fees"  in 
addition  to  annual  recordkeeping  fees, 
both  of  which  may  be  billed  on  a 
quarterly  basis,  it  wishes  to  clarify  that 
"Other  Fees"  may  arise  only  at  certain 
times  of  the  year  and  that  it  does  not 
wish  to  imply  by  the  example  that 
"Other  Fees"  are  regularly  billed 
quarterly  in  all  instances. 

In  light  of  these  changes,  the  revised 
example  is  set  forth  as  follows: 

Salomon  Smith  Barney  has  provided  the 
following  numbers  solely  for  ease  of 


calculation  and  not  as  typical  or 
representative  of  the  operation  of  the  TRAK 
product  in  any  particular  client 
circumstance.  Therefore,  the  Recordkeeping 
Reimbursement  Offset  Procedure  would  work 
as  follows: 

Assume  that  Flan  A  has  SI  million  in 
assets  invested  in  the  TRAK  Program  and  100 
participants.  Assume  further  that  Plan  A  pays 
its  recordkeeper  S20  per  participant  per  year 
in  Annual  Fees  totaling  $2,000  per  year  or 
S500  per  quarter  and  SI  2  per  participant  per 
year  in  Other  Fees,  totaling  SI. 200  per  year 
or  S300  per  quarter.  Assume  also  that  the 
Plan  pays  the  recordkeeper  an  annual 
Processing  Fee  of  SI  50. 

At  the  end  of  each  calendar  quarter.  Plan 
A's  recordkeeper  would  determine  the  actual 
number  of  Fund  positions  held  by  the  Plan 
A  participants  and  calculate  the  resulting 
reimbursement  amount.  If  Plan  A  had  300 
participant  positions  at  the  end  of  the 
quarter,  the  Plan's  total  recordkeeping 
reimbursement  amount  would  be  300  x  S3 
(the  annual  amount  of  $12  divided  by  4)  or 
S900.  In  addition,  the  Processing  Fee  paid  to 
the  recordkeeper  for  the  quarter  would  be 
300  xSO.125  (the  annual  amount  of  $0.50 
divided  by  4)  or  S37.50. 

At  the  end  of  each  calendar  quarter.  Plan 
A's  recordkeeper  would  determine  the  actual 
number  of  Fund  positions  held  by  the  Plan 
A  participants  and  calculate  the  resulting 
reimbursement  amounts  to  be  paid  by  the 
Funds.  If  Plan  A  had  300  participant 
positions  at  the  end  of  the  quarter,  the  Plan's 
total  recordkeeping  reimbursement  amount 
would  be  300  x  $3  (the  annual  amount  of  $12 
divided  by  4)  or  $900.  To  this  amount  would 
be  added  the  $37.50  Processing  Fee  paid  to 
the  recordkeeper  during  the  quarter.  Such 
amounts  would  be  credited  as  follows: 

Application  of  Reimbursement  to 
Recordkeeping  Fees 


APPLICATION  OF  Excess  Reimburse- 
ment TO  THE  Net  Outside  Fee— 
Continued 


Quarterly  Portion  of  Annual 
Fees  3 

$500  00 

Quarterly  Portion  of  Other  Fees 
Processing  Fee 

300.00 
37.50 

Total  Quarterly  Recordkeeping 

Fees  

Credit  for  Reimbursement  

Credit  for  Processing  Fee  

$837.50 

($900.00) 

(37.50) 

Total  Reimbursement 

Excess  Reimbursement 

($937.50) 
($100.00) 

3  Assumes  "Other  Fees" 
Plan  during  the  quarter. 


are  paid  by  the 


Because  the  Total  Reimbursement  amount 
exceeds  the  Total  Quarterly  Recordkeeping 
Fees,  the  Plan  does  not  owe  any 
recordkeeping  fees  for  that  period.  Therefore, 
the  recordkeeper  would  not  bill  the  Plan. 
Instead,  the  Funds  would  pay  the 
recordkeeper  the  $837.50  amount  due. 

APPLICATION  OF  Excess  Reimburse- 
ment TO  THE  Net  Outside  Fee 


Excess  Reimbursement 

(100.00) 

Net  Outside  Fee  Paid  by  the 
Plan 

$2,025  00 

Net  Outside  Fee  Paid  by  the 
Furute 

100.00 

Total  Quarterly  Net  Out- 
side Fee 

$2125  00 

In  the  program  as  proposed,  the  Funds 
have  agreed  that  any  Excess  Reimbursement 
amount  remaining  after  the  payment  of  the 
Total  Quarterly  Recordkeeping  Fees  would 
be  paid  by  the  Funds  to  reduce  the  Plan's 
investment  advisory  fee  obligations. 
Therefore,  the  $100  Excess  Reimbursement 
amount  would  be  applied  against  the  Plan's 
Quarterly  Net  Outside  Fee.  Under  such 
circumstances,  the  recordkeeper  would 
advise  the  Consulting  Group  that  it  is  entitled 
to  bill  the  Plan  for  the  $2,025.00  balance  of 
the  Consulting  Group's  Net  Outside  Fee.  In 
turn,  the  Funds  would  pay  the  $100  amount 
attributable  to  the  Excess  Reimbursement  to 
the  Consulting  Group.* 

Also,  on  page  60392  of  the  Preamble, 
in  the  second  paragraph  of  the  section 
describing  the  Recordkeeping 
Reimbursement  Offset  Procedure,  it 
states  that  a  participant  holding 
positions  in  three  different  Funds  would 
be  eligible  to  receive  a  total  annual 
reimbursement  of  $37.50.  In  light  of  the 
change  to  the  allocation  of  the  $12.50 
reimbursement  amoimt  (i.e.,  $12.00  per 
participant  position  and  $0.50  payable 
to  Smith  Barney  Corporate  Trust 
Company  as  a  Processing  Fee),  Salomon 
Smith  Barney  wishes  to  clarify  that  the 
participant  would  receive  a  "total 
annual  offset  of  $36.00"  rather  than  a 
"total  annual  reimbursement  of  $37.50." 

Finally,  on  page  60392  of  the 
Preamble,  in  the  last  sentence  of  the 
second  paragraph  describing  the 
Recordkeeping  Reimbursement  Offset 
Procedure,  it  states  that  an  affected  Plan 
will  be  required  to  pay  only  the  balance 
of  the  [Net  Outside]  fee,  which  is 
generally  charged  on  a  quarterly  basis, 
after  the  excess  reimbursement  amount 
has  been  deducted.  Salomon  Smith 
Barney  wishes  to  point  out  that  because 
some  recordkeepers  choose  to  bill  the 
initial  quarterly  installment  of  the 
recordkeeping  fee  in  full  and  then  apply 
the  recordkeeping  reimbursement 
amount  for  each  quarter  to  the  next 


Quarterly  Net  Outside  Fee 


$2,125.00 


'It  should  be  noted  that  the  existence  or  the 
amount  of  the  excess  will  not  alter  the  amount  of 
the  recordkeeping  or  advisory  fees.  Instead!  the 
reimbursement  calculations  will  determine  the 
proportion  of  payment  by  the  Funds  of  the  Plan's 
fee  obligations. 
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quarter's  fiaes,  it  suggests  that  the 
Depaitment  delete  the  clause  stating 
"and  the  timing  of  the  offiset  of  the 
excess  reimbursement  amoimt  against 
the  fees,"  appearing  on  page  60393  of 
the  Preamble  in  the  second  sentence  of 
the  first  full  paragraph  following  the 
example. 

The  Department  concurs  with  the 
modifications  to  the  Preamble. 

3.  Footnote  3 

On  page  60392  of  the  Preamble, 
Footnote  3  states  that  Salomon  Smith 
Barney  is  ofiisetting.  quarterly,  against 
the  Outside  Fee,  such  amount  as  is 
necessary  to  assure  that  the  Consulting 
Group  retains  not  more  than  20  basis 
points  (as  an  Inside  Fee)  &Y>m  any 
Portfolio  on  investment  assets 
attributable  to  any  Plan.  For  purposes  of 
clarification,  Salomon  Smith  Barney 
requests  that  the  Department  add  the 
following  parenthetical  exception  at  the 
end  of  the  footnote  after  the  word 
"Plan": 

(except  the  Government  Money  Investments 
Portfolio  and  the  Stable  Value  (GIC)  Fund 
Portfolio,  as  to  which  no  investment 
management  fee  is  retained). 

In  response,  the  Department  concurs 
with  this  clarification. 

On  page  60393  of  the  Preamble,  the 
second  sentence  of  the  first  paragraph 
following  the  example  states  that  23 
recordkeepers  currently  provide 
services  to  TRAK  Program  investors. 
Salomon  Smith  Barney  explains  that 
since  a  Plan  designates  its  own 
recordkeeper,  the  number  "23"  is 
subject  to  change.  Therefore,  Salomon 
Smith  Barney  suggests  the  deletion  of 
this  niunber  and  the  Department 
concurs  with  this  clarification. 

4.  Investor  Contact/Superfluous 
Language 

On  page  60393  of  the  Preamble. 
Footnote  5  distinguishes  the  Automatic 
Reallocation  Option  firom  rebalancing  of 
a  participant's  accoimt  and  it  instructs 
a  TRAK  Program  participant  to  contact 
his  or  her  Financial  Consultant  should 
a  change  in  an  investment  allocation  be 
warranted.  Footnote  5  also  states  that  a 
Financial  Consultant  is  expected  to 
initiate  contact  with  Plan  participants  at 
least  annually  to  encourage  a 
comparison  of  the  holdings  in  the  Plan 
participant's  portfoUo  against  the 
Considting  Group's  recommendation. 
Salomon  Smith  Barney  wishes  to  inform 
the  Department  that  in  the  case  of 
retirement  plans  covering  multiple 
participants,  this  contact  typically  may 
take  the  form  of  regular  written 
commimications  between  the  Financial 
ConsiUtant  and  the  Plan  investor. 


Moreover,  the  Department  has 
stricken  the  last  two  sentences  of 
Footnote  5,  which  due  to  a  printing 
error,  contain  superfluous  language  also 
appearing  on  page  60393  of  the 
Preamble,  in  die  second  and  third 
sentences  of  the  first  paragraph  under 
the  description  of  the  Automatic 
Reallocation  Option. 

5.  Footnote  6 

On  page  60394  of  the  Preamble, 
Footnote  6  states,  in  pertinent  part,  that 
there  are  12  standard  asset  allocation 
models  (the  Allocation  Models). 
Salomon  Smith  Barney  explains  that 
because  it  is  constantly  in  the  process  of 
refining  the  basis  for  its  asset  allocation 
advice,  the  number  of  standard 
Allocati(Hi  Models  is  expected  to  diange 
as  a  result  of  such  produ<l 
modifications.  To  avoid  an  ongoing 
obligation  to  alter  this  number,  Salomon 
Smith  Barney  suggests  that  the  reference 
to  the  number  "12"  be  deleted. 
Therefore,  the  Department  has  modified 
the  Preamble,  accordingly. 


6.  Condition  (f) 

On  page  60305  of  the  Preamble  and 
page  60396  of  the  operative  language  of 
the  proposed  exemption.  Section  11(f)(3) 
of  the  General  Conditions  contains  a 
notice  piovisicHi  that  requires  an 
Independent  Plan  Fiduciary  to  give 
Salomon  Smith  Barney  at  least  30 
calendar  days  prior  written  notice  of  its 
intention  to  "opt  out"  of  a  new  asset 
allocation  model.  Salomon  Smith 
Barney  wishes  to  clarify  that  an 
Independent  Plan  Fiduciary  has  a 
period  of  at  least  30  calendar  days 
during  which  to  provide  Salomon  Smith 
Barney  with  written  notice.  Therefore, 
Salomon  Smith  Barney  proposes  that 
the  notice  period  be  described  as  "at 
any  time  within  the  period  of  30 
calendar  days"  prior  to  tha  Effective 
Date. 

In  response  to  this  comment,  the 
Department  has  made  the  change 
suggested  by  Salomon  Smith  Barney. 

7.  Deletion  of  the  Last  Sentence  of 
Paragraph  (g) 

On  pages  60394  and  60395  of  the 
Preamble,  paragraph  (g)  states  that  if  the 
Independent  Plan  Fiduciary  "opts  but," 
his  or  her  Plan  account  will  not  be 
changed  on  the  Effective  Date. 
Paragraph  (g)  also  states  that,  imder    - 
such  drcimistances,  the  Allocation 
Model  will  remain  at  its  cuireiU  level  or 
at  such  oth»  level  as  the  Independent 
Plan  Fiduciary  designates.  However,  the 
Automatic  Reallocation  Option  will 
remain  in  effect  for  future  changes  in 
such  participant's  Allocation  Model 


Salomon  Smith  Barney  explains  that 
once  a  participant  has  opted  out  of  the 
Automatic  Reallocation  Option,  the 
participant's  accoimt  is  left  at  its  current 
"non-conforming"  allocation  levels  and 
it  no  longer  resembles  a  Consulting 
Group  Allocation  Model.  Because  the 
Automatic  Reallocation  Option,  in 
efiect,  terminates  upon  a  participant's 
"opting  out,"  Salomon  Smith  Barney 
requests  the  deletion  of  the  last  sentence 
of  paragraph  (g). 

In  response  to  this  comment,  the 
Department  has  made  the  requested 
deletion  to  paragraph  (g). 

8.  General  Information 

On  page  60395  of  the  proposed 
exemption,  in  the  section  captioned 
"General  biformation,"  paragraph  (2) 
states  that  the  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  imder  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code.  The  Department  wishes  to  point 
out  that  the  exemption  will  extend  to 
transactions  that  are  prohibited  under 
section  406(b)  of  the  Act  and  section 
4975(c)(1)(E)  and  (F)  of  die  Code  and  it 
has  modified  the  final  exemption, 
accordingly. 

9.  Scope  of  the  Term  "Employee  Benefit 
Plans" 

Salomon  Smith  Barney  requests  that 
the  exemption  cover  transactions  in  the 
TRAK  Program  that  are  entered  into  not 
only  by  qualified  plans  that  meet  the 
requirements  of  section  401(k)  of  the 
Code,  but  also  by  any  individual 
account -pension  plan  that  may  be 
subject  to  Tide  I  of  the  Act  and 
ests^lished  under  section  403(b)  of  the 
Code  (the  Section  403(b)  Plan).  To  the 
extent  that  participants  in  Section 
403(b)  Plans  invest  their  contributions 
in  shares  of  the  Funds,  Salomon  Smith 
Barney  and  its  affiliates  would  like  to 
make  the  TRAK  Program  available  to 
them. 

The  Department  concurs  with  this 
comment  and,  on  page  60396  of  the 
proposed  exemption,  it  has  revised 
Section  LA.  of  die  operative  language  by 
deleting  the  word  "or"  preceding  the 
phrase  "a  retirement  plan  for  self- 
employed  individuals  (the  Keogh  Plan)" 
and  adding  the  phrase  "or  an  individual 
account  pension  plan  that  is  subject  to 
the  provisions  of  Title  I  of  the  Act  and 
established  under  secticm  403(b)  of  the 
Code  (the  Section  403(b)  Plan)."  hi 
addition,  the  Department  has  revised 
Footnote  11  of  the  proposed  exemption 
to  include  a  reference  to  the  term 
"Section  403(b)  Plan"  after  the  term 
"Keogh  Plan."  Fmther.  on  page  60398  of 
the  proposed  exemption,  the 
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£)epaitinent  has  revised  Section  111(c)(3) 
of  the  Definitions  as  follows: 

(3)  An  individual  covered  under  (i)  a  self- 
directed  IRA  or  (ii)  a  Section  403(b)  Plan, 
which  invests  in  Trust  shares. 

For  further  information  regarding  the 
comments  or  other  matters  discussed 
herein,  interested  persons  are 
encouraged  to  obtain  copies  of  the 
exemption  application  file  (Exemption 
Application  No.  I>-10574)  the 
Department  is  maintaining  in  this  case. 
The  complete  application  file,  as  well  as 
all  supplemental  submissions  received 
by  the  Department  are  made  available 
for  public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5638,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  written  comments 
received,  the  Department  has  decided  to 
grant  the  exemption  subject  to  the 
modifications  and  clarifications 
described  above. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  irom  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  die  Act, 
which  require,  among  other  things,  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirements  of  section  401(a)  of  the 
Code  that  the  plan  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries; 

(2)  The  exemption  will  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code: 

(3)  In  accordance  with  section  408(a) 
of  the  Act  and  section  4975(c)(2)  of  the 
Code,  and  the  Procedures  cited  above, 
and  based  upon  the  entire  record,  the 
Department  finds  that  the  exemption  is 
administratively  feasible,  in  the  interest 
of  the  plan  and  of  its  participants  and 
beneficiaries  and  protective  of  the  rights 


of  piirticipants  and  beneficiaries  of  the 
plai; 

(4)  The  exemption  will  be 
supplemental  to,  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and 
the  Code,  including  statutory  or 
administrative  exemptions. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(5)  This  is  subject  to  the  express 
condition  that  the  Summary  of  Facts 
and  Representations  set  forth  in  the 
notice  of  proposed  exemption  relating  to 
PTE  92-77,  as  amended  by  PTE  94-50 
and  this  notice,  accurately  describe, 
where  relevant,  the  material  terms  of  the 
transactions  to  be  consimmiated 
pursuant  to  this  exemption. 

Exemption 

Under  the  authority  of  section  408(a) 
of  the  Act  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
Procedures  set  forth  above,  the 
Department  hereby  amends  PTE  94-50 
as  follows: 

Section  I.  Covered  Tmnsactions 

A.  The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply, 
to  the  purchase  or  redemption  of  shares 
by  an  employee  benefit  plan,  an 
individual  retirement  account  (the  IRA), 
a  retirement  plan  for  self-employed 
individuals  (the  Keogh  Plan),  or  an 
individual  account  pension  plan  that  is 
subject  to  the  provisions  of  Title  I  of  the 
Act  and  established  under  section 
403(b)  of  the  Code  (the  Section  403(b) 
Plan)  *  in  the  Trust  for  Consulting  Group 
Capital  Market  Fimds  (the  Trust), 
established  by  Salomon  Smith  Barney, 
in  connection  with  such  Plans' 
participation  in  the  TRAK  Personalized 
Investment  Advisory  Service  product 
(the  TRAK  Program). 

B.  The  restrictions  of  section  406(b)  of 
the  Act  and  the  sanctions  resulting  fixim 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (E) 
and  (F)  of  the  Code,  shall  not  apply,  to 
the  provision,  by  the  Consulting  Group, 
of  (1)  investment  advisory  services  or  (2) 
an  automatic  reallocation  option  (the 
Automatic  Reallocation  Option)  to  an 
independent  fiduciary  of  a  participating 
Plan  (the  Independent  Plan  Fiduciary), 
which  may  result  in  such  fiduciary's 
selection  of  a  portfolio  (the  Portfolio)  in 


»  The  employee  benefit  plan,  the  IRA,  the  Keogh 
Plan  and  the  Section  403(b)  Plan  are  collectively 
referred  to  herein  as  the  Plans. 


the  TRAK  Program  for  the  investment  of 
Plan  assets. 

This  exemption  is  subject  to  the 
following  conditions  that  are  set  forth 
below  in  Section  II. 

Section  U.  General  Conditions 

(a)  The  participation  of  Plans  in  the 
TRAK  Program  will  be  approved  by  an 
Independent  Plan  Fiduciary.  For 
purposes  of  this  requirement,  an 
employee,  officer  or  director  of  Salomon 
Smith  Barney  and/or  its  affiliates 
covered  by  an  IRA  not  subject  to  Title 

I  of  the  Act  will  be  considered  an 
Independent  Plan  Fiduciary  with 
respect  to  such  IRA. 

(b)  The  total  fees  paid  to  the 
Consulting  Group  and  its  affiliates  will 
constitute  no  more  than  reasonable 
compensation. 

(c)  No  Plan  will  pay  a  fee  or 
commission  by  reason  of  the  acquisition 
or  redemption  of  shares  in  the  Trust. 

(d)  The  terms  of  each  purchase  or 
redemption  of  Trust  shares  shall  remain 
at  least  as  favorable  to  aninvesting  Plan 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  imrelated  party. 

(e)  The  ConstUting  Group  wul  provide 
written  dociunentation  to  an 
Independent  Plan  Fiduciary  of  its 
recommendations  or  evaluations  based 
upon  objective  criteria. 

(f)  Any  recommendation  or  evaluation 
made  by  the  Consulting  Group  to  an 
Independent  Plan  Fiduciary  will  be 
implemented  only  at  the  express 
direction  of  such  Independent  Plan 
Fiduciary,  provided,  however,  that — 

(1)  If  such  Independent  Plan 
Fiduciary  shall  have  elected  in  writing 
(the  Election),  on  a  form  designated  by 
Salomon  Smith  Barney  from  time  to 
time  for  such  purpose,  to  participate  in 
the  Automatic  Reallocation  Option 
imder  the  TRAK  Program,  the  tiffected 
Plan  or  participant  accoimt  will  be 
automatically  reallocated  whenever  the 
Consulting  Group  modifies  the 
particular  asset  allocation 
recommendation  which  the 
Independent  Plan  Fiduciary  has  chosen. 
Such  Election  shall  continue  in  effect 
imtil  revoked  or  terminated  by  the 
Independent  Plan  Fiduciary  in  writing. 

(2)  Except  as  set  forth  below  in 
paragraph  n(f)(3).  at  the  time  of  a  change 
in  the  Consulting  Group's  asset 
allocation  recommendation,  each 
accotmt  based  upon  the  asset  allocation 
model  (the  Allocation  Model)  affected 
by  such  change  would  be  adjusted  on 
the  business  day  of  the  release  of  the 
new  Allocation  Model  by  the  Consulting 
Group,  except  to  the  extent  that  market 
conditions,  and  order  purchase  and 
redemption  procedures  may  delay  such 
processing  through  a  series  of  purchase 
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and  redemption  transactions  to  shift 
assets  among  the  afiected  Portfolios. 
(3)  If  the  change  in  the  Consulting 
Group's  asset  allocation 
recommendation  exceeds  an  increase  or 
decrease  of  more  than  10  percent  in  the 
absolute  percentage  allocated  to  any  one 
investment  mediimi  (e.g.,  a  suggested 
increase  in  a  15  percent  allocation  to 
greater  than  25  percent,  or  a  decrease  of 
such  15  percent  allocation  to  less  than 
5  percent),  Salomon  Smith  Barney  will 
send  out  a  written  notice  (the  Notice)  to 
all  Independent  Plan  Fiduciaries  whose 
current  investment  allocation  would  be 
affected,  describing  the  proposed 
reallocation  and  the  date  on  which  such 
allocation  is  to  be  instituted  (the 
Effective  Date).  If  the  Independent  Plan 
Fiduciary  notifies  Salomon  Smith 
Barney,  in  writing,  at  any  time  within 
the  period  of  30  calendar  days  prior  to 
the  proposed  Effective  Date  that  such 
fiduciary  does  not  wish  to  follow  such 
revised  asset  allocation 
recommendation,  the  Allocation  Model 
will  remain  at  the  current  level,  or  at 
such  other  level  as  the  Independent 
Plan  Fiduciary  then  expressly 
designates,  in  writing.  If  the 
Independent  Plan  Fiduciary  does  not 
affirmatively  "opt  out"  of  the  new 
Consulting  Group  recommendation,  in 
writing,  prior  to  the  proposed  Effective 
Date,  such  new  recommendation  will  be 
automatically  effected  by  a  dollar-for- 
dollar  hquidation  and  purchase  of  the 
required  amoimts  in  the  respective 
accoimt. 

(4)  An  Independent  Plan  Fiduciary 
will  receive  a  trade  confirmation  of  each 
reallocation  transaction.  In  this  regard, 
for  all  Plan  investors  other  than  Section 
404(c)  Plan  accoimts  (i.e.,  401(k)  Plan 
accounts),  Salomon  Smith  Barney  will 
mail  trade  confirmations  on  the  next 
business  day  after  the  reallocation 
trades  are  executed.  In  the  case  of 
Section  404(c)  Plan  participants, 
notification  will  depend  upon  the 
notification  provisions  agreed  to  by  the 
Plan  recordkeeper. 

(g)  The  Consulting  Group  will 
generally  give  investment  advice  in 
writing  to  an  Independent  Plan 
Fiduciary  with  respect  to  all  available 
Portfolios.  However,  in  the  case  of  a 
Plan  providing  for  participant-directed 
investments  (the  Section  404(c)  Plan), 
the  Consulting  Group  will  provide 
investment  advice  that  is  limited  to  the 
Portfolios  made  available  imder  the 
Plan. 

(h)  Any  sub-adviser  (the  Sub-Adviser) 
that  acts  for  the  Trust  to  exercise 
investment  discretion  over  a  Portfolio 
will  be  independent  of  Salomon  Smith 
Barney  and  its  affiliates. 


(i)  Immediately  following  the 
acquisition  by  a  Portfolio  of  any 
securities  that  are  issued  by  Salomon 
Smith  Barney  and/or  its  affiliates,  the 
percentage  of  that  Portfoho's  net  assets 
invested  in  such  securities  will  not 
exceed  one  percent. 

(j)  The  quarterly  investment  advisory 
fee  that  is  paid  by  a  Plan  to  the 
Consulting  Group  for  investment 
advisory  services  rendered  to  such  Plan 
will  be  offset  by  such  amount  as  is 
necessary  to  assure  that  the  Consulting 
Group  retains  no  more  than  20  basis 
points  from  any  Portfolio  (with  the 
exception  of  the  Government  Money 
Investments  Portfolio  and  the  GIC  Fund 
Portfolio  for  which  the  Consulting 
Group  and  the  Trust  will  retain  no 
investment  management  fee)  which 
contains  investments  attributable  to  the 
Plan  investor. 

(k)  With  respect  to  its  participation  in 
the  TRAK  Program  prior  to  purchasing 
Trust  shares, 

(1)  Each  Plan  will  receive  the 
following  written  or  oral  disclosures 
fitjm  the  Consulting  Group: 

(A)  A  copy  of  the  Prospectus  for  the 
Trust  discussing  the  investment 
objectives  of  the  Portfolios  comprising 
the  Trust,  the  pofides  employed  to 
achieve  these  objectives,  the  corporate 
affiUation  existing  between  the 
Consulting  Group,  Salomon  Smith 
Barney  and  its  subsidiaries  and  the 
compensation  paid  to  such  entities.^ 

(B)  Upon  written  or  oral  request  to 
Salomon  Smith  Barney,  a  Statement  of 
Additional  Information  supplementing 
the  Prospectus  which  describes  the 
types  of  securities  and  other 
instruments  in  which  the  PortfoUos  may 
invest,  the  investment  poUcies  and 
strategies  that  the  Portfolios  may  utilize 
and  certain  risks  attendant  to  those 
investments,  poUcies  and  strategies. 

(C)  A  copy  of  the  investment  advisory 
agreement  between  the  Consulting 
Group  and  such  Plan  relating  to 
participation  in  the  TRAK  Program  and, 
if  apphcable.  informing  Plan  investors 
of  the  Automatic  Reallocation  Option. 

(D)  Upon  written  request  of  Salomon 
Smith  Barney,  a  copy  of  the  respective 
investment  advisory  agreement  between 
the  Consulting  Group  and  the  Sub- 
Advisers. 


•  The  {act  that  certain  transactions  and  fee 
arrangements  are  the  subject  of  an  administrative 
exemption  does  not  relieve  the  Independent  Plan 
Fiduciary  from  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act.  In  this  regard, 
the  Department  expects  the  Independent  Plan 
Fiduciary  to  consider  carefully  the  totality  of  fees 
and  expenses  to  be  paid  by  the  Plan,  including  the 
fees  paid  directly  to  Salomon  Smith  Barney  or  to 
other  third  parties  and/or  indirectly  through  the 
Trust  to  Smith  Barney. 


(E)  In  the  case  of  a  Section  404(c) 
Plan,  if  required  by  the  arrangement 
negotiated  between  the  Consulting 
Group  and  the  Plan,  an  explanation  by 
a  Salomon  Smith  Barney  Financial 
Consultant  (the  Financial  Consultant)  to 
eUgible  participants  in  such  Plan,  of  the 
services  offered  under  the  TRAK 
Program  and  the  operation  and 
objectives  of  the  PortfoUos. 

(f)  a  copy  of  PTE  94-50  as  well  as  the 
proposed  exemption  and  the  final 
exemption  pertaining  to  the  exemptive 
rehef  described  herein. 

(2)  If  accepted  as  an  investor  in  the 
TRAK  Program,  an  Independent  Plan 
Fiduciary  of  an  IRA  or  Keogh  Plan,  is 
required  to  acknowledge,  in  writing, 
prior  to  purchasing  Trust  shares  that 
such  fiduciary  has  received  copies  of 
the  documents  described  above  in 
subparagraph  (k)(l)  of  this  Section. 

(3)  With  respect  to  a  Section  404(c) 
Plan,  written  acknowledgement  of  the 
receipt  of  such  docimients  will  be 
provided  by  the  Independent  Plan 
Fiduciary  (i.e.,  the  Plan  administrator, 
trustee  or  named  fiduciary,  as  the 
recordholder  of  Trust  shares).  Such 
Independent  Plan  Fiduciary  will  be 
required  to  represent  in  writing  to 
Salomon  Smith  Barney  that  such 
fiduciary  is  (a)  independent  of  Salomon 
Smith  Barney  and  its  affiUates  and  (b) 
knowledgeable  with  respect  to  the  Plan 
in  administrative  matters  and  fimding 
matters  related  thereto,  and  able  to  make 
an  informed  decision  concerning 
participation  in  the  TRAK  Program. 

(4)  With  respect  to  a  Plan  that  is 
covered  under  Title  I  of  the  Act,  where 
investment  decisions  are  made  by  a 
trustee,  investment  manager  or  a  named 
fiduciary,  such  Independent  Plan 
Fiduciary  is  required  to  acknowledge,  in 
writing,  receipt  of  such  documents  and 
represent  to  Salomon  Smith  Barney  that 
such  fiduciary  is  (a)  independent  of 
Salomon  Smith  Barney  and  its  affiliates, 
(b)  capable  of  making  an  independent 
decision  regarding  the  investment  of 
Plan  assets  and  (c)  knowledgeable  with 
respect  to  the  Plan  in  administrative 
matters  and  funding  matters  related 
thereto,  and  able  to  make  an  informed 
decision  concerning  participation  in  the 
TRAK  Program. 

(I)  Subsequent  to  its  participation  in 
the  TRAK  Program,  each  Plan  receives 
the  following  written  or  oral  disclosures 
with  respect  to  its  ongoing  participation 
in  the  TRAK  Program: 

(1)  The  Trust's  semi-annual  and 
annual  report  which  will  include 
financial  statement  for  the  Trust  and 
investment  management  fees  paid  by 
each  Portfolio. 

(2)  A  written  quarterly  monitoring 
statement  containing  an  analysis  and  an 
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evaluation  of  a  Plan  investor's  account 
to  ascertain  whether  the  Plan's 
investment  objectives  have  been  met 
and  recommending,  if  required,  changes 
in  Portfolio  allocations. 

(3)  If  required  by  the  arrangement 
negotiated  between  the  Consulting 
Group  and  a  Section  404(c)  Plan,  a 
quarterly,  detailed  investment 
performance  monitoring  report,  in 
writing,  provided  to  an  Independent 
Plan  Fiduciary  of  such  Plan  showing. 
Plan  level  asset  allocations.  Plan  cash 
flow  analysis  and  annualized  risk 
adjusted  rates  of  return  for  Plan 
investments.  In  addition,  if  required  by 
such  arrangement,  Financial 
Consultants  will  meet  periodically  with 
Independent  Plan  Fiduciaries  of  Section 
404(c)  Plans  to  discuss  the  report  as 
well  as  with  eligible  participants  to 
review  their  accounts'  performance. 

(4)  If  required  by  the  arrangement 
negotiated  between  the  Consulting 
Group  and  a  Section  404(c)  Plan,  a 
quarterly  participant  performance 
monitoring  report  provided  to  a  Plan 
participant  which  accompanies  the 
participant's  benefit  statement  and 
describes  the  Investment  performance  of 
the  Portfolios,  the  investment 
performance  of  the  participant's 
individual  investment  in  the  TRAK 
Program,  and  gives  market  commentary 
and  toll-free  numbers  that  will  enable 
the  participant  to  obtain  more 
information  about  the  TRAK  Program  or 
to  amend  his  or  her  investment 
allocations. 

(5)  On  a  quarterly  and  annual  basis, 
written  disclosures  to  all  Plans  of  the  (a) 
percentage  of  each  Portfolio's  brokerage 
commissions  that  are  paid  to  Salomon 
Smith  Barney  and  its  affiliates  and  (b) 
the  average  brokerage  commission  per 
share  paid  by  each  Portfolio  to  Salomon 
Smith  Barney  and  its  affiliates,  as 
compared  to  the  average  brokerage 
commission  per  share  paid  by  the  Trust 
to  brokers  other  than  Salomon  Smith 
Barney  and  its  affiliates,  both  expressed 
as  cents  per  share. 

(m)  Salomon  Smith  Barney  shall 
maintain,  for  a  period  of  six  years,  the 
records  necessary  to  enable  the  persons 
described  in  paragraph  (n)  of  this 
Section  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (1)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  Salomon  Smith 
Barney  and/or  its  affiUates,  the  records 
are  lost  or  destroyed  prior  to  the  end  of 
the  six  year  period,  and  (2)  no  party  in 
interest  other  than  Salomon  Smith 
Barney  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 


imposed  by  section  4g75(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(n)  below. 

(n)(l)  Except  as  provided  in  section 
(2)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (m)  of  this  Section  II  shall  be 
unconditionally  available  at  their 
customary  location  during  normal 
business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Service; 

(B)  Any  fiduciary  of  a  participating 
Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(C)  Any  contributing  employer  to  any 
participating  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer;  and 

(D)  Any  participant  or  beneficiary  of 
any  participating  Plan,  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary. 

(2)  None  of  the  persons  described 
above  in  subparagraphs  (B)-(D)  of  this 
paragraph  (n)  shall  be  authorized  to 
examine  the  trade  secrets  of  Salomon 
Smith  Barney  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

Section  fl7.  Definitions 

For  purposes  of  this  exemption, 

(a)  The  term  "Salomon  Smith  Barney" 
means  Salomon  Smith  Barney  Inc.  and 
any  affiliate  of  Salomon  Smith  Barney, 
as  defined  in  paragraph  (b)  of  this 
Section  m. 

(b)  An  "affiliate"  of  Salomon  Smith 
Barney  includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  Salomon  Smith 
Barney.  (For  purposes  of  this 
subsection,  the  term  "control"  means 
the  power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual.) 

(2)  Any  officer,  director  or  partner  in 
such  person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  a  5  percent  partner  or  owner. 

(c)  An  "Independent  Plan  Fiduciary" 
is  a  Plan  fiduciary  which  is  independent 
of  Salomon  Smith  Barney  and  its 
affiliates  and  is  either — 

(1)  A  Plan  administrator,  sponsor, 
trustee  or  named  fiduciary,  as  the 
recordholder  of  Trust  shares  imder  a 
Section  404(c)  Plan; 

(2)  A  participant  in  a  Keogh  Plan; 


(3)  An  individual  covered  under  (A) 
a  self-directed  IRA,  or  (B)  a  Section 
403(b)  Plan  which  invests  in  Trust 
shares; 

(4)  A  trustee,  investment  manager  or 
named  fiduciary  responsible  for 
investment  decisions  in  the  case  of  a 
Title  I  Plan  that  does  not  permit 
individual  direction  as  contemplated  by 
Section  404(c)  of  the  Act;  or 

(5)  A  participant  in  a  Plan,  such  as  a 
Section  404(c)  Plan,  who  is  permitted 
under  the  terms  of  such  Plan  to  direct, 
and  who  elects  to  direct  the  investment 
of  assets  of  his  or  her  accoimt  in  such 
Plan. 

Section  IV.  Effective  Dates 

lliis  exemption  is  effective  as  of  July 
31, 1993  with  respect  to  the  transactions 
described  in  Section  I.A.  and  B.(l).  of 
this  grant  notice.  It  is  also  effective  as 
of.March  29, 1994  for  transactions 
involving  a  daily-traded  collective 
investment  fund  that  was  added  to  the 
TRAK  Program  pursuant  to  PTE  94-50. 
With  respect  to  Section  I.B(2)  and 
Section  II(f)(l)-(4)  of  the  General 
Conditions  of  this  grant  notice,  which 
set  forth  the  amendments  to  PTE  94-50, 
this  exemption  is  effective  as  of 
November  9, 1998. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  for 
exemption  are  true  and  complete  and 
acciuately  describe  all  material  terms  of 
the  transactions.  In  the  case  of 
continuing  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  an  application  for  a  new 
exemption  must  be  made  to  the 
E)epartment. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  the  case 
of  continuing  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  an  application  for  a  new 
exemption  must  be  made  to  the 
Department. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  proposed 
exemption  and  PTEs  92-77  and  94-50 
which  are  dted  above. 
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Signed  at  Washington,  DC.  this  30th  day  of 
March,  1999. 
l¥ui  L.  StrasfBld. 

Director  of  Exemption  Detenninations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
|FR  Doc.  99-8226  Filed  4-2-99;  8:45  am) 
BHJJNQ  COK  4S10-2t-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[ProhibitMl  Transaction  Exemption  9»-13; 
ExMnptlon  Application  No.  D-10468,  at  al.] 

Grant  of  Individual  Exemptions;  Weils 
Fargo  Bank.  N.A.  (Wells  Fargo),  et  al. 

agency:  Pension  and  Welfare  Benefits 
Administration,  L^bor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  dotniment  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications. 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  TTie 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  imless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 


Statntory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFRPart  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Wells  Fargo  Bank,  N.A.  (Wells  Fargo) 
Located  in  San  Francisco,  CA 

IProhibited  Transaction  Exemption  (PTE)  99- 
13;  Exemption  Application  No.  D-10468J 

Exemption 

Section  I.  Exemption  for  the  Conversion 
of  Assets  (the  Conversion  Transactions) 

The  restrictions  of  section  406(a)  and 
section  406(b)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (F)  of 
the  Code,  shall  not  apply,  effective 
September  16, 1996,  to  the  exchange  of 
the  assets  of  various  employee  benefit 
plans  (the  Plans)  that  are  either  held  in 
certain  collective  investment  funds  (the 
OF  or  CIFs)  maintained  by  Wells  Fargo, 
or  otherwise  held  by  Wells  Fargo  as 
trustee,  investment  manager  or  in  any 
other  capacity  as  fiduciary  on  behalf  of 
the  Plans,  for  shares  of  any  open-end 
investment  company  (the  Fund  or 
Funds)  registered  under  the  Investment 
Company  Act  of  1940  (the  1940  Act)  to 
which  Wells  Fargo  or  any  of  its  affiliates 
(collectively.  Wells  Fargo)  serves  as 
investment  adviser  and  may  provide 
other  services,  provided  the  following 
conditions  are  met: 

(a)  The  Plans  are  not  sponsored  by 
Wells  Fargo. 

(b)  No  sales  commissions  are  paid  by 
a  Plan  in  connection  with  a  Conversion 
Transaction. 

(c)  All  or  a  pro  rata  portion  of  the 
assets  of  a  CIF  or  all  or  a  pro  rata 
portion  of  the  assets  of  the  Plans  or  any 
separate  portfolio  thereof  held  by  Wells 
Fargo  in  any  capacity  as  fiduciary  on 
beb^lf  of  such  Plans  are  transferred  in- 
kind  to  the  Fimds  in  exchange  for  shares 
of  such  Ftmds.  Notwithstand^g  the 
foregoing,  the  allocation  of  fixed-income 
securities  held  by  a  CIF  among  Plans  on 
the  basis  of  each  Plan's  pro  rata  share 
of  the  aggregate  value  of  such  securities 
will  not  fail  to  meet  the  requirements  of 
this  subsection  if— 


(1)  The  aggregate  value  of  sUch 
securities  does  not  exceed  one  (1) 
percent  of  the  total  value  of  the  assets 
held  by  the  CIF  immediately  prior  to  the 
transfer;  and 

(2)  Such  securities  have  the  same 
coupon  rate  and  maturity,  and  at  the 
time  of  the  transfer,  the  same  credit 
ratings  from  n^onally  recognized 
statistical  rating  agencies. 

(dj  The  Plans  or  the  CIFs  receive 
shares  of  the  Funds  that  have  a  total  net 
asset  value  equal  in  value  to  the  assets 
of  the  Plans  or  the  CIFs  exchanged  for 
such  shares  on  the  date  of  transfer. 

(e)  The  current  market  value  of  the 
assets  of  a  Plan  or  the  CIF  is  determined 
in  a  single  valuation  performed  in  the 
same  manner  as  of  the  close  of  the  same 
business  day  with  respect  to  all  such 
Plans  participating  in  the  transaction  on 
such  day,  using  independent  sources  in 
accordance  with  the  procedures  set 
forth  in  Rule  17a- 7b  (Rule  17a-7)  imder 
the  Investment  Company  Act  of  1940 
(the  1940  Act),  as  amended,  and  the 
procedures  established  by  the  Funds 
pursuant  to  Rule  17a- 7  for  the  valuation 
of  such  assets. 

(f)  A  second  fiduciary  (the  Second 
Fiduciary)  who  is  acting  on  b^alf  of 
each  affecied  Plan  and  who  is 
independent  of  and  unrelated  to  Welk 
Fargo,  as  defined  in  paragraph  (g)  of 
Section  III  below,  receives  advance 
written  notice  of  the  Conversion 
Transaction  and  the  disclosures 
described  in  paragraph  (f)  of  Section  n 
below. 

(g)  On  the  basis  of  the  information 
described  in  paragraph  (f)  of  Section  U 
below,  the  Second  Fiduciary  authorizes 
in  writing  the  Conversion  Transaction, 
the  investment  of  such  assets  in 
corresponding  Funds  and  the  fees 
received  by  Wells  Fargo  in  connecticm 
with  its  services  to  the  Funds.  Such 
authorization  by  the  Second  Fiduciary 
is  consistent  with  the  responsibilities, 
obligations,  and  duties  imposed  on 
fiduciaries  by  Part  4  of  Title  I  of  the  Act. 
In  addition,  the  Second  Fiduciary  must 
give  prior  approval,  in  writing,  for  the 
receipt  of  confinnation  statements 
described  below  in  paragraph  (h)(2)  and 
(i)  by  facsimile  or  electronic  mail  if  the 
Second  Fiduciary  elects  to  receive  such 
statements  in  that  form. 

(h)(1)  For  the  Conversion  Transaction 
which  occurred  on  September  16, 1996, 
the  written  confirmation  described 
below  in  paragraph  (h)(2)  was  made  by 
Wells  Fargo  to  all  Second  Fiduciaries  of 
the  appropriate  Plans  within  38 
business  days  of  the  transaction. 

(2)  Not  later  than  30  days  after 
completion  of  each  Conversion 
Transaction  (except  for  the  transaction 
described  in  paragraph  (h)(1)  above). 
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Wells  Fargo  sends  by  regular  mail  or 
personal  delivery  or,  if  applicable,  by 
facsimile  or  electronic  mail  to  the 
Second  Fiduciary,  a  confirmation  that 
contains  the  following  information: 

(A)  The  identity  of  each  of  the  assets 
that  was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 
17a-7(b)(4)  under  the  1940  Act; 

(B)  The  price  of  each  of  the  assets 
involved  in  the  transaction;  and 

(C)  The  identity  of  each  pricing 
service  or  market  maker  consulted  in 
determining  the  value  of  such  assets. 

(i)  No  later  than  90  days  after 
completion  of  each  Conversion 
Transaction,  Wells  Fargo  sends  by 
regular  mail  or  personal  delivery  or,  if 
applicable,  by  facsimile  or  electronic 
mail  to  the  Second  Fiduciary,  a 
confirmation  that  contains  the  following 
information: 

(1)  The  nimiber  of  GIF  units  held  by 
such  affected  Plan  immediately  before 
the  conversion  (and  the  related  per  imit 
value  and  the  aggregate  dollar  value  of 
the  units  transferred);  and 

(2)  The  number  of  shares  in  the  Funds 
that  are  held  by  such  affected  Plan 
following  the  conversion  (and  the 
related  per  share  net  asset  value  and  the 
aggregate  dollar  value  of  the  shares 
received). 

(j)  The  conditions  set  forth  in 
paragraphs  (d),  (e),  (f),  (n).  (o),  (p),  and 
(q)  of  Section  11  below  are  satisfied. 

Section  II.  Exemption  for  Receipt  of 
Fees  From  Funds  [transactions 
involving  the  receipt  of  Fees) 

The  restrictions  of  section  406(a)  and 
section  406(b)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(D)  through  (F)  of 
the  Code,  shall  not  apply  to  the  receipt 
of  fees  by  Wells  Fargo  from  the  Funds 
for  acting  as  the  investment  adviser,  as 
well  as  for  acting  as  the  custodian,  sub- 
administrator,  or  for  providing  any 
"secondary  service"  (the  Secondary 
Service)  to  the  Funds  [as  defined  in 
Section  111(h)],  in  connection  with  the 
investment  in  the  Funds  by  the  Plans  for 
which  Wells  Fargo  acts  as  a  fiduciary, 
provided  that: 

(a)  No  sales  commissions  are  paid  by 
the  Plans  in  connection  with  piuxiiase 
or  sale  of  shares  of  the  Funds  through 

a  Conversion  Transaction,  and  no 
redemption  fees  are  paid  in  connection 
with  the  sale  of  such  shares  by  the  Plans 
to  the  Funds. 

(b)  The  price  paid  or  received  by  the 
Plans  for  shares  of  the  Funds,  in 
connection  with  a  Conversion 
Transaction  is  the  net  asset  value  per 
share,  as  defined  in  paragraph  (e)  of 
Section  III,  at  the  time  of  the  transaction 


and  is  the  same  price  which  would  have 
been  paid  or  received  for  the  shares  by 
any  other  investor  at  that  time. 

(c)  Neither  Wells  Fargo  nor  an 
affiliate,  including  any  officer  or 
director  purchases  bora  or  sells  to  any 
of  the  Plans  shares  of  any  of  the  Funds. 

(d)  As  to  each  individual  Plan,  the 
combined  total  of  all  Plan-level  and 
Fimd-level  fees  received  by  Wells  Fargo 
for  the  provision  of  services  to  such 
Plan  and  to  the  Funds  (with  respect  to ' 
the  Plan's  assets  invested  in  the  Funds), 
respectively,  are  not  in  excess  of 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act. 

(e)  Wells  Fargo  does  not  receive  any 
fees  payable  pursuant  to  Rule  12b-l 
under  the  1940  Act  (the  12b-l  Fees)  in 
connection  with  the  transactions. 

(f)  The  Second  Fiduciary  receives,  in 
advance  of  the  investment  by  the  Plan 
in  a  Fund,  a  full  tmd  detailed  written 
disclosure  of  information  concerning 
such  Fund  (including,  but  not  limited 
to— 

(1)  A  current  prospectus  for  each 
Fund  in  which  a  Plan  is  considering 
investing; 

(2)  A  statement  describing  the  fees  for 
investment  advisory  or  similar  services, 
any  Secondary  Services,  and  all  other 
fees  to  be  charged  to  or  paid  by  the  Plan 
and  by  the  Fimds,  including  the  nature 
and  extent  of  any  differential  between 
the  rates  of  such  fees; 

(3)  The  reasons  why  Wells  Fargo  may 
consider  such  investment  to  be 
appropriate  for  the  Plan; 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
Wells  Fargo  with  respect  to  which  assets 
of  a  Plan  may  be  invested  in  the  Funds, 
and  if  so,  the  nature  of  such  limitations; 
and 

(5)  Upon  request  of  the  Second 
Fiduciary,  a  copy  of  the  proposed 
exemption  and/or  a  copy  of  the  final 
exemption,  once  such  documents  are 
published  in  the  Federal  Register. 

(g)  On  the  basis  of  the  prospectus  and 
disclosure  referred  to  in  paragraph  (f)  of 
this  Section  II,  the  Second  Fiduciary 
gives  prior  approval  for  such  purchases, 
holdings  and  sales  of  Fund  shares 
through  Conversion  Transactions  that  is 
consistent  with  the  responsibilities 
obUgations,  and  duties  imposed  on 
fiduciaries  by  Part  4  of  Title  I  of  the  Act. 
Such  approval  must  be  in  accordance 
with  the  provisions  of  PTE  77-4  (42  FR 
18732,  April  8, 1977)  or  its  successor,  as 
it  may  be  amended  from  time  to  time. 

(h)  The  authorization,  described  in 
paragraph  (g)  of  this  Section  11,  is 
terminable  at  will  by  the  Second 
Fiduciary  of  a  Plan,  without  penalty  to 
such  Plan.  Such  termination  will  be 
effected  by  Wells  Fargo  redeeming  the 


shares  of  the  Fund  held  by  the  affected 
Plan  by  the  close  of  the  business  day 
following  the  date  of  receipt  by  WeUs 
Fargo,  either  by  mail,  hand  deUvery, 
facsimile,  or  oUier  available  means  of 
written  communication  at  the  option  of 
the  Second  Fiduciary,  of  the  termination 
form  (the  Termination  Form),  as  defined 
in  paragraph  (i)  of  Section  III  below,  or 
any  other  written  notice  of  termination; 
provided  that  if,  due  to  circumstances 
beyond  the  control  of  Wells  Fargo,  the 
sale  cannot  be  executed  within  one 
business  day.  Wells  Fargo  shall  have 
one  additional  business  day  to  complete 
such  redemption. 

(i)  Each  Plan  satisfies  either  (but  not 
both)  of  the  following: 

(1)  For  a  Plan  for  which  Wells  Fargo 
serves  as  a  non-discretionary  trustee,  the 
Plan  does  not  pay  any  Plan-level 
investment  management  fees, 
investment  advisory  fees,  or  similar  fees 
to  Wells  Fargo  with  respect  to  Plan 
assets  invested  in  the  Fimds.  (This 
condition  does  not  preclude  the 
payment  of  investment  advisory  fees  or 
similar  fees  by  a  Fund  to  Wells  Fargo 
imder  the  terms  of  its  investment 
advisory  agreement  adopted  in 
accordance  with  section  15  of  the  1940 
Act,  nor  does  it  preclude  the  payment 
of  fees  for  Secondary  Services  to  Wells 
Fargo  pursuant  to  a  duly  adopted 
agreement  between  Wells  Fargo  and  the 
Funds.) 

(2)  For  a  Plan  for  which  Wells  Faigo 
serves  as  a  discretionary  fiduciary  (i.e., 
a  trustee  or  investment  manager),  such 
Plan  pays  Wells  Fargo  an  investment 
advisory  fee  based  on  total  Plan  assets 
from  which  a  credit  has  been  subtracted 
representing  such  Plan's  pro  rata  share 
of  investment  advisory  fees  paid  by  the 
Funds.  (This  condition  also  does  not 
preclude  the  payment  of  fees  for 
Secondary  Services  to  Wells  Fargo 
pursuant  to  a  duly  adopted  agreement 
between  Wells  Fargo  and  the  Funds.) 

(j)  In  the  event  of  an  increase  in  the 
rate  of  any  fees  paid  by  the  Funds  to 
Wells  Fargo  regarding  any  investment 
management  services,  investment 
advisory  services,  or  fees  for  similar 
services  that  Wells  Fargo  provides  to  the 
Funds  over  an  existing  rate  for  such 
services  that  had  been  authorized  by  a 
Second  Fiduciary,  in  accordance  with 
paragraph  (g)  of  this  Section  II,  Wells 
Fargo  will,  at  least  30  days  in  advance 
of  the  implementation  of  such  increase, 
provide  a  written  notice  (which  may 
take  the  form  of  a  proxy  statement, 
letter,  or  similar  communication  that  is 
separate  from  the  prospectus  of  the 
Fund  and  which  explains  the  nature 
and  amount  of  the  increase  in  fees)  to 
the  Second  Fiduciary  of  each  of  the 
Plans  invested  in  a  Fund  which  is 
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increasing  sucli  fees.  Such  notice  shall 
be  accompanied  by  the  Termination 
Fonn,  as  defined  in  paragraph  (i)  of 
Section  III  below. 

(k)  In  the  event  of  an  addition  of  a 
Secondary  Service,  as  defined  in 
paragraph  (g)  of  Section  III  below, 
provided  by  Wells  Fargo  to  the  Fund  for 
which  a  fee  is  charged  or  an  increase  in 
the  rate  of  any  fee  paid  by  the  Fimds  to 
Wells  Fargo  for  any  Secondary  Service, 
as  defined  in  paragraph  (h)  of  Section  m 
below,  that  results  either  from  an 
increase  in  the  rate  of  such  fee  or  from 
the  decrease  in  the  number  or  kind  of 
services  performed  by  Wells  Fargo  for 
such  fee  over  an  existing  rate  for  such 
Secondary  Service  which  had  been 
authorized  by  the  Second  Fiduciary  of 
a  Plan,  in  accordance  with  paragraph  (g) 
of  this  Section  U,  Wells  Fargo  will,  at 
least  30  days  in  advance  of  the 
implementation  of  such  additional 
service  for  which  a  fee  is  charged  or  fee 
increase,  provide  a  written  notice 
(which  may  take  the  form  of  a  proxy 
statement,  letter,  or  similar 
commimication  that  is  separate  firom  the 
prospectus  of  the  Fund  and  which 
explains  the  nature  and  amount  of  the 
additional  service  for  which  a  fee  is 
charged  or  the  nature  and  amount  of  the 
increase  in  fees)  to  the  Second  Fiduciary 
of  each  of  the  Plans  invested  in  a  Fund 
which  is  adding  a  service  or  increasing 
fees.  Such  notice  shall  be  accompanied 
by  the  Termination  Form,  as  defined  in 
paragraph  (i)  of  Section  III  below. 

(1)  The  Second  Fiduciary  is  supplied 
with  a  Termination  Form  at  the  times 
specified  in  paragraphs  (j),  (k)  and  (m) 
of  this  Section  II  with  instructions 
regarding  the  use  of  such  Termination 
Form  including  the  following 
information — 

(1)  The  authorization  is  terminable  at 
will  by  any  of  the  Plans,  without 
penalty  to  such  Plans.  Such  termination 
will  be  effected  by  Wells  Fargo 
redeeming  shares  of  the  Fund  held  by 
the  Plans  requesting  termination  within 
one  business  day  following  the  date  of 
receipt  by  Wells  Fargo,  either  by  mail, 
hand  delivery,  focsimile,  or  other 
available  means  at  the  option  of  the 
Second  Fiduciary,  of  the  Termination 
Form  or  any  other  written  notice  of 
termination;  provided  that  if,  due  to 
circumstances  beyond  the  control  of 
Wells  Fargo,  the  redemption  of  shares  of 
such  Plans  cannot  be  executed  within 
one  business  day.  Wells  Fargo  shall 
have  one  additional  business  day  to 
complete  such  redemption;  and 

(2)  Failure  by  the  Second  Fiduciary  to 
retmn  the  Termination  Form  on  behalf 
of  a  Plan  will  be  deemed  to  be  an 
approval  of  the  additional  Secondary 
Service  for  which  a  fee  is  charged  or 


increase  in  the  rate  of  any  fees,  if  such 
Termination  Form  is  supplied  pursuant 
to  paragraphs  ())  and  (k)  of  this  Section 
n,  and  will  result  in  the  continuation  of 
the  authorization,  as  described  in 
paragraph  (h)  of  this  Section  II,  of  Wells 
Fargo  to  engage  in  the  transactions  on 
behalf  of  such  Plan. 

(m)  The  Second  Fiduciary  is  supplied 
with  a  Termination  Form,  annually 
during  the  first  quarter  of  each  calendar 
year,  beginning  with  the  first  quarter  of 
the  calendar  year  that  begins  aifter  the 
date  the  notice  granting  this  proposed 
exemption  is  published  in  the  Federal 
Register  and  continuing  for  each 
calendar  year  thereafter;  provided  that 
the  Termination  Form  nefed  not  be 
supplied  to  the  Second  Fiduciary, 
purauant  to  paragraph  (m)  of  this 
Section  n,  sooner  than  six  months  after 
such  Termination  Form  is  supplied 
pursuant  to  paragraphs  (j)  and  (k)  of  this 
Section  n,  except  to  the  extent  required 
by  said  paragraphs  (j)  and  (k)  of  this 
Section  II  to  disclose  an  additional 
Secondary  Service  for  which  a  fee  is 
charged  or  an  increase  in  fees. 

(nf(l)  With  respect  to  each  of  the 
Funds  in  which  a  Plan  invests.  Wells 
Fargo  will  provide  the  Second  Fiduciary 
of  such  Plan: 

(A)  At  least  aimually  with  a  copy  of 
an  updated  prospectus  of  such  Fund; 

(B J  Upon  the  request  of  such  Second 
Fiduciary,  with  a  report  or  statement 
(which  may  take  the  form  of  the  most 
recent  financial  report,  the  current 
statement  of  additional  information,  or 
some  other  written  statement)  which 
contains  a  description  of  all  fees  paid  by 
the  Fund  to  Wells  Fargo;  and 

(2)  With  respect  to  each  of  the  Funds 
in  which  a  Plan  invests,  in  the  event 
such  Fund  places  brokerage  transactions 
with  Wells  Fargo,  Wells  Fargo  will 
provide  the  Second  Fiduciary  of  such 
Plan  at  least  annually  with  a  statement 
specifying: 

(A)  The  total,  expressed  in  doUara, 
brokerage  commissions  of  each  Fimd's 
investment  portfolio  that  are  paid  to 
Wells  Fargo  by  such  Fimd; 

(B)  The  total,  expressed  in  dollare,  of 
brokerage  commissions  of  each  Fimd's 
investment  portfolio  that  are  paid  by 
such  Fund  to  brokerage  firms  unrelated 
to  Wells  Fargo; 

(C)  The  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  to  Wells  Fargo  by 
each  portfolio  of  a  Fund;  and 

(D)  The  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  by  each  portfbUo 
of  a  Fund  to  brokerage  firms  unrelated 
to  Wells  Fargo. 

(o)  All  dealings  between  the  Plans  and 
any  of  the  Funds  are  on  a  basis  no  less 


favorable  to  such  Plans  than  dealings 
between  the  Fimds  and  other 
shareholders  holding  the  same  class  of 
shares  as  the  Plans. 

(p)  Wells  Fargo  maintains,  for  a 
period  of  six  years,  in  a  manner  that  is 
convenient  and  accessible  for  audit  and 
examination,  the  records  necessary  to 
enable  the  persons,  described  In 
paragraph  (q)  of  Section  n  below,  to 
determine  whether  the  conditions  of 
this  proposed  exemption  have  been  met, 
except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
Wells  Fargo,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  6  year 
period;  and 

(2)  No  party  in  interest,  other  than 
Wells  Fargo,  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  imder 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(q)  of  Section  11  below; 

(q)(l)  Except  as  provided  in  paragraph 
(q)(2]  of  this  Section  II  and 
notwithstanding  any  provisions  of 
subsection  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (p)  of  Section  11  above  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by  — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the 
Securities  and  Exchange  Commission 
(the  SEC); 

(B)  Any  fiduciary  of  each  of  the  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  any  of  the  Fxmds  owned  by 
such  a  Plan,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary;  and 

(C)  Any  participant  or  beneficiary  of 
the  Plans  or  duly  authorized  employee 
or  representative  of  such  participant  or 
beneficiary; 

(2)  None  of  the  persons  described  in 
paragraph  (q)(l)(B)  and  (q)(l)(C)  of 
Section  II  shall  be  authorized  to 
examine  trade  secrets  of  Wells  Fargo,  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  m.  Definitions 

For  purposes  of  this  exemption,  (a) 
The  term  "Wells  Fargo"  means  Wells 
Fargo  Bank.  N.A.  and  any  of  its 
affiliates,  as  defined  in  paragraph  (b)  of 
this  Section  in. 
(b)  An  "affiliate"  of  a  person  includes: 
(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries. 
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controlling,  controlled  by,  or  under 
common  control  with  the  person. 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  "Fund"  or  "Funds" 
means  any  diversified  open-end 
investment  company  or  companies 
registered  under  the  1940  Act  for  which 
Wells  Fargo  serves  as  investment 
adviser  (including  sub-adviser),  and 
may  also  provide  custodial  or  other 
services  as  approved  by  such  Funds. 

(e)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  redemptions  through  the 
Conversion  Transactions,  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  adopted  by  the 
Fund's  board  of  directors  in  accordance 
with  the  1940  Act,  and  other  assets 
belonging  to  each  of  the  portfolios  in 
such  Fund,  less  the  liabilities  charged  to 
each  portfolio,  by  the  number  of 
outstanding  shares. 

(f)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(g)  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  plan  who  is 
independent  of  and  imrelated  to  Wells 
Fargo.  For  purposes  of  this  exemption, 
the  Second  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
unrelated  to  Wells  Fargo  if — 

(1)  Such  Second  Fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  Wells 
Fargo; 

(2)  Such  Second  Fiduciary,  or  any 
officer,  director,  partner,  employee,  or 
relative  of  such  Second  Fiduciary  is  an 
officer,  director,  partner,  or  employee  of 
Wells  Fargo  (or  is  a  relative  of  such 
persons); 

(3)  Such  Second  Fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  from  Wells  Fargo  for 
his  or  her  own  personal  account  in 
connection  with  any  transaction 
described  in  this  exemption. 

If  an  officer,  director,  partner,  or 
employee  of  Wells  Fargo  (or  a  relative 
of  such  persons),  is  a  director  of  such 
Second  Fiduciary,  and  if  he  or  she 
abstains  from  participation  in  (A)  the 
choice  of  the  Plan's  investment 


manager/adviser,  (B)  the  approval  of  any 
purchase  or  redemption  by  the  Plan  of 
shares  of  the  Fimds  through  a 
Conversion  Transaction,  and  (C)  the 
approval  of  any  change  of  fees  charged 
to  or  paid  by  the  Plan,  in  connection 
with  any  of  the  transactions  described 
in  Sections  I  and  II  above,  then 
paragraph  (g)(2)  of  Section  III  above, 
shall  not  apply. 

(h)  The  term  "Secondary  Service" 
means  a  service,  other  than  an 
investment  management,  investment 
advisory,  or  similar  service,  which  is 
provided  by  Wells  Fargo  to  the  Funds, 
including  but  not  limited  to  custodial, 
accounting,  brokerage,  administrative,  . 
or  any  other  service. 

(i)  the  term  "Termination  Form" 
means  the  form  supplied  to  the  Second 
Fiduciary,  at  the  times  specified  in 
paragraphs  (j),  (k)  and  (m)  of  Section  n 
above,  which  expressly  provides  an 
election  to  the  Second  Fiduciary  to 
terminate  on  behalf  of  the  Plans  the 
authorization,  described  in  paragraph 
(g)  of  Section  II.  Such  Termination  Form 
may  be  used  at  will  by  the  Second 
Fiduciary  to  terminate  such 
authorization  without  penalty  to  the 
Plans  and  to  notify  Wells  Fargo  in 
writing  to  effect  such  termination  by 
redeeming  the  shares  of  the  Fund  held 
by  the  Plans  requesting  termination  by 
the  close  of  the  business  day  following 
the  date  of  receipt  by  Wells  Fargo,  either 
by  mail,  hand  delivery,  facsimile  or 
other  available  means  at  the  option  of 
the  Second  Fiduciary,  of  written  notice 
of  such  request  for  termination; 
provided  that  if,  due  to  circumstances 
beyond  the  control  of  Wells  Fargo,  the 
redemption  cannot  be  executed  within 
one  business  day.  Wells  Fargo  shall 
have  one  additional  business  day  to 
complete  such  redemption. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  September  16, 1996  with 
respect  to  the  Conversion  Transactions 
described  in  Section  I  and  effective  as 
of  the  date  of  the  grant  with  respect  to 
Transactions  Involving  the  Receipt  of 
Fees,  as  described  in  Section  II. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  January  27, 1999  at  64  FR 
4132. 

Written  Comments 

The  IDepartment  received  one  written 
comment  with  respect  to  the  Notice  and 
no  requests  for  a  public  hearing.  The 
comment  was  submitted  by  Wells  Fargo 
and  suggested  several  modifications  to 
the  conditional  language  of  the  Notice 
and  the  Summary  of  Facts  and 


Representations  (the  Summary). 
Presented  below  are  a  discussion  of 
Wells  Fargo's  comments  and  the 
Department's  responses  to  such 
comments. 

1.  Section  1(c)  of  the  Notice.  On  page 
4133  of  the  Notice,  Section  1(c)  states 
that  all  or  a  pro  rata  portion  of  the  assets 
of  a  GIF  or  all  or  a  pro  rata  portion  of 
the  assets  of  the  Plans  that  are  held  by 
Wells  Fargo  in  any  capacity  as  fiduciary 
on  behalf  of  such  Plans  are  transferred 
in-kind  to  the  Funds  in  exchange  for 
shares  of  such  Funds.  Wells  Fargo 
requests  that  the  Department  amend 
Section  1(c)  of  the  Notice  by  inserting 
the  phrase  "or  any  separate  portfolio 
thereof  after  the  phrase  "all  or  a  pro 
rata  portion  of  the  assets  of  the  Plan." 
Wells  Fargo  states  that  it  may  serve  as 
the  directed  trustee  of  a  Plan  which  has 
a  variety  of  investment  portfolios  that 
are  managed  by  different  investment 
managers.  Under  such  circiunstances. 
Wells  Fargo  notes  that  the  Plan 
fiduciaries  may  exchange  one  or  more, 
but  less  than  all,  of  such  portfolios. 
Wells  Fargo  believes  the  foregoing 
change  to  Section  1(c)  would  clarify  that 
the  Plan  can  make  the  change  without 
exchanging  all  shares  that  are  held  in  a 
portfolio  and  managed  by  the  other 
investment  manager. 

In  addition.  Wells  Fargo  notes  that  on 
page  42835  of  PTE  97-41  (62  FR  42830, 
August  8, 1997),  Section  n(c)  contains 
an  exception  to  the  requirement  that 
assets  transferred  in  a  Conversion 
Transaction  must  constitute  a  pro  rata 
portion  of  the  CIF  assets.  Under  this 
exception,  which  is  applicable  for 
Conversion  Transactions  occurring  after 
August  8, 1997,  if  the  CIF  holds  small 
positions  that  are  not  easily  divisible, 
the  securities  will  be  allocated  such  that 
the  transfer  will  include  a  pro  rata  share 
in  the  value  of  all  such  securities  in  the 
aggregate  rather  than  in  each  security 
individually.  

Specifically,  Section  11(c)  of  PTE  97- 
41  permits  tl^s  type  of  allocation  to  be 
made  for  fixed-income  securities  if  the 
following  conditions  are  met: 

•  The  aggregate  value  of  such 
seciirities  does  not  exceed  one  (1) 
percent  of  the  total  value  of  the  CIF 
assets  immediately  prior  to  the  transfer; 
and 

•  The  securities  have  the  same 
coupon  rate  and  maturity  and,  at  the 
time  of  the  transfisr,  the  same  ratings 
fi-om  nationally  recognized  statistical 
ratings  agencies. 

Consistent  with  Section  11(c)  of  PTE 
97-41,  Wells  Fargo  requests  that  the 
foUovnng  sentence  be  added  to  Section 
1(c)  of  the  Notice  in  order  to  allow  a  CIF 
(or,  for  that  matter,  a  Plan)  to  avoid 
transaction  costs  asisociated  with 
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liquidating  small  positions  in  fixed- 
income  securities  prior  to  maturity: 

*  *  *  Notwithstanding  the  foregoing,  the 
allocation  of  fixed-income  securities  held  by 
a  GIF  among  Plans  on  the  basis  of  each  Plan's 
pro  rata  share  of  the  aggregate  value  of  such 
securities  will  not  foil  to  meet  the 
requirements  of  this  subsection  if — 

(1)  The  aggregate  value  of  such  securities 
does  not  exceed  one  (1)  percent  of  the  total 
value  of  the  assets  held  by  the  OF 
immediately  prior  to  the  transfer,  and 

(2)  Such  securities  have  the  same  coupon 
rate  and  maturity,  and  at  the  time  of  the 
transfer,  the  same  credit  ratings  from 
nationally  recognized  statistical  rating 
agencies. 

In  response  to  these  comments,  the 
Department  has  made  the  changes 
suggested  by  Wells  Fargo. 

2.  Section  1(e)  of  the  Notice.  On  page 
4133  of  the  Notice,  Section  1(e)  provides 
that  assets  that  are  transferred  by  a  Plan 
or  a  CIF  to  a  Fund  are  to  be  valued  using 
souroes  indepoadent  of  Welb  Fargo  in 
accordance  wdth  Rule  17a-7.  In 
particular,  the  last  sentence  of  Section 
1(e)  describes  the  procedures  currently 
required  imder  Rule  17a-7  of  the  1940 
Act  for  the  valuation  of  Plan  or  CIF 
assets  that  are  transferred  in-kind  to  a 
Ftmd. 

Wells  Fargo  requests  that  the  last 
sentence  of  Section  1(e)  be  deleted  in- 
order  to  make  the  condition  consistent 
with  PTE  97-41.*  Wells  Fargo  believes 
that  the  refermce  to  Rule  17a-7  should 
provide  flexibility  to  permit  the  use  of 
new  pricing  systems  which  are 
approved  by  Uie  SEC  by  amendment  to 
Rule  17a-7  without  having  the  parties 
request  an  amraidment  to  the 
exemption. 

In  le^Kinse  to  this  comment,  the 
Department  concurs  with  this 
clarification:  and~ha8  made  the  requested 
change. 

3.  Sections  Kg).  Uh)(2)  and  I(i)  of  the 
Notice.  On  page  4133  of  the  Notice, 
Section  1(g)  d^cribes  the  .written 
authorization  that  is  to  be  given  by  the 
Second  Fiduciary  with  respect  to  a 
Conversion  Transaction.  Also  on  page 
4133  of  the  Notice,  Sections  1(h)(2)  and 
I(i)  provide  for  the  types  of  confirmation 
statements  that  Wells  Fargo  is  to  send 
the  Second  Fiduciary  of  a  Plan  by 
regular  mail. 


*  On  page  58229  of  the  Preamble  to  the  Notice 
underlying  PTE  97-41  (61  FR  58224,  November  13, 
1996).  the  Depaitment  noted  that  the.«equireinent 
that  valuations  of  plan  assets  transferred  from  a  OF 
to  a  Fund  be  detennined  in  accordance  urith  Rule 
17a-7  under  the  1940  Act  to  provide  flexibility  for 
future  transactions.  Thus,  if  Rule  17b-7  was 
subsequently  amended  by  the  SEC  to  acconunodate 
new  pricing  systems,  the  Department  observed  that 
Banks  could  take  advantage  of  the  amended  Rule 
without  having  to  request  an  amendment  to  the 
class  exemption. 


Wells  Fargo  requests  that  these 
conditions  be  amended  to  permit . 
personal  delivery  of  the  foregoing 
information  and  the  use  of  facsimile  or 
electronic  mail.  With  respect  to  Section 
1(g)  of  the  Notice,  Wells  Fargo  suggests 
that  the  following  new  sentence  be 
added  as  a  second  sentence: 

In  addition,  the  Second  Fiduciary  must 
give  prior  approval,  in  writing,  for  the  receipt 
of  confirmation  sUtements  described  below 
in  paragraph  (h)(2)  and  (i)  by  {acsimile  or  ' 
electronic  mail  if  the  Second  Fiduciary  elects 
to  receive  such  statements  in  that  form. 

Further,  with  respect  to  Sections  1(h)(2) 
and  I(i)  of  the  Notice,  Wells  Fargo 
suggests  that  the  phrase  "or  personal 
delivery  or,  if  applicable,  by  facsimile  or 
electronic  mail"  be  added  after  the  term 
"regular  mail." 

In  response,  the  Department  concurs 
with  the  requested  clarificaticms  and  has 
made  the  changes  suggested  by  Wells 
Fargo. 

4.  Representation  1  of  the  Summary. 
On  page  4136  of  the  Summary, 
Representation  1  describes  Wells  Faigo, 
its  parent.  Wells  Fargo  &  Company 
(WFC),  and  their  various  affiliates. 
Wells  Fargo  states  that  in  a  merger  of 
equals  effective  November  2, 1998,  WFC 
was  merged  with  and  into  a  wholly 
owned  subsidiary  of  Norwest 
Corporation.  In  addition.  Wells  Fargo 
states  that  the  name  of  the  combined 
company  is  "Wells  Fargo  &  Company." 

To  reflect  these  factual  updates,  the 
Departmmt  haa  revised  Representation 
1  by  adding  the  following  new,  third 
paragrai^: 

Elective  as  of  November  2, 1998,  WFC  was 
merged  with  and  into  a  wholly  owned 
subsidiary  of  Norwest  Corporation.  The  name 
of  the  combined  company  is  "Wells  Fargo  & 
Company." 

For  further  infcMznatioa  regarding  the 
Wells  Fargo's  comment  letter  or  other  ■ 
matters  discussed  herein,  interested 
persons  are  encouraged  to  obtain  copies 
of  the  exemption  application  file 
(Exemption  Application  No.  D-10468) 
the  Department  is  maintaining  in  this 
case,  liie  complete  application  file,  as 
well  as  all  supplemental  submissions 
received  by  the  Department,  are  made 
available  for  public  inspection  in  the 
Public  Docimients  Room  of  the  Pension 
and  Welfare  Benefits  Administration. 
Room  N-5638,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  written  comments 
provided  by  Wells  Fargo,  the 
Department  has  made  the 
aforementioned  changes  to  the  Notice 
and  the  Simimary  and  has  decided  to 


grant  the  exemption  sub)ect  to  the 

modifications  or  clarifications  described 

above. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Jan  D.  Broady  .of  the  Department, 

telephone  (202)  219-8881.  (This  is  not 

a  toll-free  number.) 

MONY  Life  Insurance  Company 

(MONY) 

Located  in  New  York.  NY 

(Prohibited  Transaction  Exemption  99-14; 
Exemption  Application  Na  D-10661J 

Exemption 

Section  I.  Covered  Transactions 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply, 
effective  November  16, 1998.  to  the  (1) 
receipt  of  common  stock  of  the  MONY 
Group,  Inc.  (the  Holding  Company),  the 
parent  company  of  MONY,  or  (2)  the 
receipt  of  ca^  or  policy  credits,  by  or 
on  behalf  of  any  eligible  poficyholder 
(the  Eligible  Policyholder)  of  MONY 
which  is  a  plan  (the  Plan),  subject  to 
applicable  provisions  of  the  Act  and/or 
the  Code,  other  than  an  Eligible 
Policyholder  which  is  a  Plan 
maintained  by  MONY  or  an  affiliate  for 
its  employees,  in  exchange  for  such 
Eligible  Policyholder's  membership 
interest  in  MONY,  in  accordance  with 
the  terms  of  a  plan  of  reorganization  (the 
Plan  of  Reorganization)  adopted  by 
MONY  and  implemented  pursuant  to 
section  7312  of  the  New  York  Insurance 
Law. 

This  exemption  is  subject  to  the 
conditions  set  forth  below  in  Section  II. 

Section  IL  General  Conditions 

(a)  The  Plan  of  Reorganization  is 
imf^emented  in  accordance  with 
procedural  and  substantive  safeguards 
that  are  imposed  under  New  York 
Insurance  Law  and  is  subject  to  review 
and  approval  by  the  Supointendntt  of 
Insurance  of  the  State  of  New  Yoik  (the 
Superintendent). 

Q>)  The  Superintendent  reviews  the 
terms  of  the  options  that  are  provided  to 
Ehgible  Policyholders  of  MONY  as  part 
of  such  Sujjerintendent's  review  of  the 
Plan  of  Reorganization,  and  the 
Superintendent  only  approves  the  Plan 
of  Reorganization  following  a 
determination  that  such  Plan  of 
Reorganization  is  fair  and  equitable  to 
all  Eligible  Policyholders  and  is  not 
detrimental  to  the  public. 

(c)  Each  Eligible  Policyholder  has  an 
opportunity  to  vote  to  approve  the  Plan 
of  Reorganization  after  full  written 
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disclosure  is  given  to  the  Eligible 
Policyholder  by  MONY. 

(d)  One  or  more  independent 
fiduciaries  of  a  Plan  that  is  an  Eligible 
Policyholder  receives  Holding  Company 
stock,  cash  or  policy  credits  pursuant  to 
the  terms  of  the  Plan  of  Reorganization 
and  neither  MONY  nor  any  of  its 
affihates  exercises  any  discretion  or 
provides  investment  advice  with  respect 
to  such  acquisition. 

(e)  After  each  Eligible  Policyholder 
entitled  to  receive  stock  is  allocated  at 
least  7  shares  of  Holding  Company 
stock,  additional  consideration  is 
allocated  to  Eligible  Policyholders  who 
own  participating  policies  based  on 
actuarial  formulas  that  take  into  accoimt 
each  participating  policy's  contribution 
to  the  surplus  of  MONY  which  formulas 
have  been  reviewed  by  the 
Superintendent. 

(1)  All  Eligible  Policyholders  that  are 
Plans  participate  in  the  transactions  on 
the  same  basis  within  their  class 
groupings  as  other  Eligible 
PoUcyholders  that  are  not  Plans. 

(g)  No  Eligible  Policyholder  pays  any 
brokerage  commissions  or  fees  in 
connection  with  their  receipt  of  Holding 
Company  stock  or  in  connection  with 
the  implementation  of  the  commission- 
free  sales  and  purchase  programs. 

(h)  All  of  MONY's  policyholder 
obligations  remain  in  force  and  are  not 
affected  by  the  Plan  of  Reorganization. 

Section  m.  Definitions 

For  purposes  of  this  exemption: 
(a)  The  term  "MONY"  means  "MONY 
Life  Insurance  Company"  and  any 
affihate  of  MONY  as  defined  in 
paragraph  (b)  of  this  Section  m. 
Cb)  An  "affiliate"  of  MONY  includes— 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  MONY.  (For 
purposes  of  this  paragraph,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.) 

(2)  Any  officer,  director  or  partner  in 
such  person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  a  5  percent  partner  or  owner. 

(c)  The  term  "Eligible  Policyholder" 
means  a  policyholder  who  is  eligible  to 
vote  and  to  receive  consideration  under 
MONY's  Plan  of  Reorganization.  Such 
Eligible  Policyholder  is  a  policyholder 
of  the  mutual  insurer  on  the  date  the 
Plan  of  Reorganization  is  adopted  by  the 
Board  of  Trustees  of  MONY  and  on  the 
effective  date  of  the  reorganization. 

(d)  The  term  "policy  credit"  means: 
(1)  Dividend  additions  under  an 


individual  participating  nonvariable 
annuity  contract,  (2)  an  increase  in 
accumulation  value  of  an  individual 
nonparticipating  nonvariable  annuity 
contract,  (3)  an  increase  in  the 
accumulation  value  in  the  separate 
investment  account  under  an  individual 
participating  variable  annuity  contract, 
(4)  an  increase  in  the  accumulation 
value  in  the  general  account  investment 
option  under  an  individual 
nonparticipating  variable  annuity 
contract  or  individual  nonparticipating 
variable  life  insurance  policy,  (5) 
dividend  deposits  or  dividend 
additions,  as  appropriate  (depending  on 
the  selection  of  the  imderlying  policy), 
(6)  an  increase  in  fund  value  on  an 
individual  nonparticipating  nonvariable 
life  insurance  policy,  (7)  an  extension  of 
the  expiry  date  on  a  policy  which  is  in 
force  as  extended  term  life  insurance 
pursuant  to  a  non-forfeiture  provision  of 
a  life  insurance  policy,  or  (8)  an  increase 
in  the  accumulation  account  value  in 
the  general  account  investment  option 
under  a  group  annuity  contract  or 
certificate  issued  thereunder. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  November  16, 1998,  the 
date  of  MONY's  Plan  of  Reorganization. 
For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  noUce  of 
proposed  exemption  (the  Notice)  that 
was  published  December  16, 1998  at  63 
FR  69314. 

Written  Comments 

The  Department  received  three 
written  comments  with  respect  to  the 
Notice.  Two  comments  were  submitted 
by  Plan  participants  who  are  Eligible 
PoUcyholders  of  MONY.  The  third 
comment  was  submitted  by  MONY. 

The  first  commenter  expressed 
general  approval  of  the  Notice  and  the 
form  of  consideration  that  he  would  be 
receiving  as  a  result  of  MONY's  Plan  of 
Reorganization.  The  commenter  also 
endorsed  the  idea  that  his  Plan  policy 
would  continue  to  contribute  to  the 
financial  success  of  MONY. 

The  second  commenter  indicated  that 
her  only  concern  was  that  her 
investment  account  with  MONY  would 
remain  unaffected  by  the  Plan  of 
Reorganization.  However,  after 
discussing  this  matter  with  a 
Department  representative  who 
explained  that  the  exemption  was 
predicated  on  the  requirement  that  all  of 
MONY's  policyholder  obligations  would 
remain  in  force  and  would  not  be 
affected  by  the  Plan  of  Reorganization, 
the  commenter  decided  to  withdraw  her 
comment. 


The  third  commenter,  MONY, 
suggested  certain  technical  and 
clarifying  changes  to  the  Notice  and  the 
Siunmary  of  Facts  and  Representations 
(the  Summary).  In  addition,  MONY  was 
provided  with  comments  ft-om  the  New 
York  State  Insuj'ance  Department  (the 
New  York  Department),  whose 
comments  were,  in  turn,  incorporated 
into  the  comments  submitted  by  MONY. 

Following  is  a  discussion  of  the 
comments  received  from  MONY  and  the 
Department's  responses  with  respect 
thereto. 

1.  Section  I.  On  page  69314  of  the 
Notice,  Section  I  describes  MONY 
Group,  Inc.  as  a  subsidiary  of  MONY. 
MONY  notes  that  while  MONY  Group 
was  a  subsidiary  of  MONY  at  the  time 
MONY  filed  its  exemption  application, 
on  the  efiisctive  date  of  the 
reorganization  (November  16, 1998),  the 
MONY  Group  became  the  parent 
company  of  MONY  when  MONY  issued 
all  of  its  common  stock  to  the  MONY 
Group.  In  this  regard,  MONY  suggests 
that  the  phrase  "a  subsidiary"  be 
deleted  and  replaced  with  "the  parent 
company." 

The  Department  concurs  with  the 
requested  modification  and  has  revised 
Section  I,  accordingly. 

Also  on  page  69314  of  the  Notice, 
Section  I  uses  the  p]irase  "employee 
benefit  plans"  to  describe  the  Plans  that 
are  covered  by  the  exemption.  MONY 
wishes  to  clarify  that  it  may  be  a 
disqualified  person  with  respect  to 
arrangements  involving  individual 
retirement  accounts  which  are  described 
in  section  4975(e)(1)  of  the  Code  but 
which  may  not  constitute  "employee 
benefit  plans"  as  that  term  is  defined 
under  the  Act  and  the  Department's 
regulations.  Therefore,  MONY  suggests 
that  the  exemption  use  the  phrase  "Plan 
subject  to  ERISA  or  section  4975(e)  of 
the  Code." 

The  Department  has  considered  this 
comment  and  concurs  basically  with 
MONY's  clarification.  However,  for  the 
sake  of  consistency  in  the  use  of  defined 
terms  in  the  Notice  as  well  as  for 
parallelism,  the  Department  has  decided 
to  revise  the  phrase  to  state  "Plan 
subject  to  applicable  provisions  of  the 
Act  and/or  the  Code." 

2.  Section  11(a).  On  page  69314  of  the 
Notice,  Section  11(a)  states,  in  pertinent 
part,  that  the  Plan  of  Reorganization  is 
subject  to  review  and  supervision  by  the 
Superintendent  of  Insurance  of  the  State 
of  New  York  (the  Superintendent). 
MONY  suggests  that  the  word 
"supervision"  be  replaced  with  the 
word  "approval"  because  the  New  York 
Department  believes  the  word 
"approval"  more  accurately  reflects  the 
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role  of  the  Superintendent  withtespect 
to  MONY's  Plan  of  Reorganization. 

The  Department  conoirs  and  has 
modified  Section  11(a),  accordingly. 

3.  Section  11(d).  On  page  69315  of  the 
Notice,  Section  11(d)  states  that  an 
EUgible  Policyholder  may  elect  to 
receive  Holding  Company  stock,  cash  or 
policy  credits  pursuant  to  the  Plan  of 
Reorganization  provided  the  decision  is 
made  by  one  or  more  independent 
fiduciaries  of  such  Plan  and  that  neither 
MONY  nor  any  of  its  affiliates  exercises 
any  discretion  or  provides  investment 
advice  with  respect  to  such  election. 
MONY  wishes  to  clarify  that  the  only 
election  provided  under  its  Plan  of 
Reorganization  is  a  cash  election  that  is 
provided  to  certain  policyholders  that 
would  otherwise  receive  Holding 
Company  stock.  Specifically,  MONY 
notes  that  under  its  Plan  of 
Reorganization,  Eligible  Pohcyholders 
who  are  allocated  75  shares  or  less  of 
Holding  Company  stock  will  be 
provided  the  option  to  elect  cash 
instead  of  stock.  However,  because  the 
principal  thrust  of  the  condition  is  to 
ensure  that  an  Eligible  Policyholder's 
decision  to  receive  Holding  Company 
stock,  cash  or  poUcy  credits  is  not 
influenced  by  MONY  or  any  of  its 
affiliates,  MONY  suggests  that  the 
Department  revise  General  Condition 
11(d)  of  the  Notice  to  read  as  follows: 

(d)  One  or  more  independent  fiduciaries  of 
a  Plan  that  is  an  Eligible  Policyholder 
receives  Holding  Company  stock,  cash  or 
policy  credits  pursuant  to  the  terms  of  the 
Plan  of  Reorganization  and  neither  MONY 
nor  any  of  its  affiliates  exercises  any 
discretion  or  provides  investment  advice 
with  respect  to  such  acquisition. 

The  Department  concurs  and  has 
modified  Section  11(d),  accordingly. 

4.  Section  11(e).  On  page  69315  of  the 
Notice,  Section  n(e)  provides  that  the 
actuarial  formulas  developed  by  MONY 
to  determine  the  allocation  of  stock 
among  EUgible  Pohcyholders  have  been 
approved  by  the  Superintendent.  MONY 
suggests  that  the  word  "approved"  be 
replaced  by  the  word  "reviewed" 
b«:ause  the  New  York  Department 
beUeves  the  word  "reviewed"  more 
accurately  reflects  their  role  with 
respect  to  the  allocation  methodology, 
which  the  New  York  Department  did 
not  specifically  approve. 

The  Department  concurs  and  has 
modified  Section  n(e),  accordingly. 

5.  Section  lU(d).  On  page  69315  of  the 
Notice,  Section  in(d)  defines  the  term 
"policy  credit"  to  mean  "an  increase  in 
the  accumulation  account  value  (to 
which  no  surrender  or  similar  charges 
are  applied)  in  the  general  account  or  an 
increase  in  an  dividend  acciunulation 
on  a  policy."  To  make  the  definition 


more  comprehensive,  MONY  suggests 
the  following  replacement  definition  of 
the  term: 

(d)  "Policy  credit"  means  (1)  dividend 
additions  under  an  individual  participating 
nonvariable  annuity  contract,  (2)  an  increase 
in  accumulation  value  of  an  individual 
nonparticipating  nonvariable  annuity 
contract,  (3)  an  increase  in  the  accumulation 
value  in  the  separate  investment  account 
under  an  individual  participating  variable 
annuity  contract,  (4)  an  increase  in  the 
accimiulation  value  in  the  general  account 
investment  option  under  an  individual 
nonparticipating  variable  armuity  contract  or 
individual  nonparticipating  variable  life 
insurance  policy,  (5)  dividend  deposits  or 
dividend  additions,  as  appropriate 
(depending  of  the  selection  of  the  underlying 
policy),  (6)  an  increase  in  fund  value  on  an 
individual  nonparticiptating  nonvariable  life 
insurance  policy,  (7)  an  extension  of  the 
expiry  date  on  a  policy  which  is  in  force  as 
extended  term  life  insurance  pursuant  to  a 
non-forfeiture  provision  of  a  life  insurance 
policy,  or  (8)  an  increase  in  the  accimiulation 
account  value  in  the  general  account 
investment  option  under  a  group  annuity 
contract  or  certificate  issued  thereunder.* 

In  addition,  MONY  suggests  that 
Footnote  2,  which  appears  on  page 
69315  of  the  Notice,  be  placed  at  the 
end  of  the  revised  definition  of  the  term 
"policy  credit"  where  the  asterisk  is 
shown  above. 

The  Department  concurs  with  the 
revisions  suggested  by  MONY  and  has 
made  the  requested  changes. 

6.  Representation  4.  On  page  69316  of 
the  Summary,  the  second  sentence  of 
the  fourth  paragraph  of  Representation  4 
states  that  MONY  hired  the  actuarial 
firm  of  Tillinghast  Towers-Perrin  (TT-P) 
to  conduct  the  actuarial  review  of  the 
Plan  of  Reorganization.  MONY  wishes 
to  clarify  that  because  the 
Superintendent  actually  selected  the 
actuarial  firm  of  TT-P  to  assist  him  in 
his  actuarial  review  of  the  Plan  of 
Reorganization,  the  word  "MONY" 
should  be  deleted  and  replaced  with  the 
term  "the  Superintendent." 

The  Department  concurs  with  this 
clarification. 

7.  Representation  6.  On  page  69316  o^ 
the  Summary,  the  second  sentence  of 
the  second  paragraph  of  Representation 
6  states  that  as  a  result  of  the 
reorganization,  MONY's  charter  and  by- 
laws were  extinguished  in  accordance 
with  New  York  Insurance  Law.  MONY 
wishes  to  clarify  that  it  was  required  to 
amend  and  restate  its  charter  and  by- 
laws to  reflect  the  new  organizational 
structure  of  the  company.  Therefore,  it 
suggests  that  the  word  "extinguished" 
be  replaced  with  the  words  "amended 
and  restated." 

In  response,  the  Department  concius 
with  the  requested  modification. 


8.  Footnote  9.  On  page  69317  of  the 
Summary,  Footnote  9  of  Representation 
8  states  that  (as  a  result  of  MONY's 
demutualization)  both  the  fixed  and 
variable  components  of  an  insurance 
poUcy  will  be  provided  in  exchange  for 
the  pohcyholder's  membership 
interests.  For  purposes  of  clarification, 
MONY  requests  that  the  term 
"insurance  policy"  be  deleted  and 
replaced  with  the  word  "consideration." 

In  response  to  this  change,  the 
Department  concurs  that  Footnote  9 
should  have  read  as  follows: 

"  MONY  notes  that  both  the  fixed  and 
variable  components  of  consideration  will  be 
provided  in  exchange  for  the  ptolicyholder's 
membership  interests. 

9.  Representation  9.  On  page  69317  of 
the  Simmiary,  the  first  sentence  of  the 
first  paragraph  of  Representation  9 
states  that  amounts  to  be  distributed  to 
Eligible  Pohcyholders  that  are  Plans 
will  be  held  in  an  escrow  or  similar 
arrangement  in  the  event  that  the 
Department  does  not  provide  exemptive 
relief  prior  to  the  date  of  the 
reorganization.  MONY  wishes  to  point 
out  that  its  Plan  of  Reorganization  and 
exemption  apphcation  provide  that 
such  amounts  "may"  be  held  in  an 
escrow  or  similar  arrangement  pending 
the  finalization  of  the  exemption  and 
that  subsequent  text  in  Representation  9 
reflects  the  fact  that  the  escrow 
arrangement  may  be  determined  to  be 
unnecessary  if  the  proposed  exemption 
specifies  the  date  of  reorganization  as 
the  efiiective  date  of  the  exemption. 

The  Department  concurs  with  this 
modification. 

MONY  also  wishes  to  point  out  that 
after  the  Department  issued  the  Notice 
specifying  the  date  of  reorganization  as 
the  effective  date  of  the  exemption,  the 
New  York  Department  did  not  require 
that  amounts  distributed  to  EUgible 
Pohcyholders  be  held  in  an  escrow  or 
similar  arrangement.  As  such,  MONY 
represents  that  the  required 
distributions  to  the  Plans  have  taken 
place. 

10.  Representation  10.  On  page  69317 
of  the  Summary,  the  first  sentence  of  the 
first  paragraph  of  Representation  10 
states  that  MONY's  Plan  of 
Reorganization  provides  for  the 
estabUshment  of  a  commission-free 
sales  program  (the  Program)  whereby 
Stock  EUgible  PoUcyholders  who 
receive  between  25  and  99  shares  of 
Holding  Company  stock  will  be  given 
the  opportimity  to  sell  their  Holding 
Com{>any  stock  on  the  open  market 
vyithin  60  days  prior  to  Uie 
commencement  date  of  the  program. 
While  this  representation  is  generally 
accurate,  MONY  notes  that  it,  subject  to 
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the  New  York  Department's  review,  has 
determined  that  policyholders  who 
receive  up  to  99  shares  may  participate 
in  the  Program.  In  addition,  MONY  has 
determined  that  the  Program  will  be 
oR'ered  for  three  months  commencing 
August  17, 1999  and  ending  November 
17, 1999,  which  date  may  be  extended 
by  MONY  with  the  approval  of  the 
Superintendent. 

For  further  information  regarding  the 
comments  or  other  matters  discussed 
herein,  interested  persons  are 
encouraged  to  obtain  copies  of  the 
exemption  application  file  (Exemption 
Application  No.  I>-10661)  the 
Department  is  maintaining  in  this  case. 
The  complete  application  file,  as  well  as 
all  supplemental  submissions  received 
by  the  Department  are  made  available 
for  public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5638,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  written  comments 
received,  the  Department  has  decided  to 
grant  the  exemption  subject  to  the 
modifications  and  clarifications 
described  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fi«e  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 


administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  fdl  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  D.C,  this  30th  day 
of  March,  1999. 

Ivan  Strssfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

|FR  Doc.  99-8225  Filed  4-2-99;  8:45  am] 

BILLING  CODE  4S10-2»-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Assistant  Secretary  for 
Veterans  Employment  and  Training 
Service 

Funding  for  Fiscai  Year  (FY)  1999; 
Federai  Contractor  Award  Information 
System  (FCAIS) 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training  Service  (OASVET).  DOL. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor 
invites  proposal  for  one  new  award  in 
FY  1999  as  authorized  under  Title  38 
United  States  Code,  Section  4212.  These 
awards  will  allow  for  the  transition  of 
the  current  FCAIS  system  to  an  efficient, 
interactive,  and  user-friendly  data 
information  system  that  will  collect  data 
from  the  Commerce  Business  Daily 
(CBD)  and  the  Federal  Procurement  Data 
System  (FPDS). 

DATES:  Applications  will  be  accepted 
commencing  with  the  issuance  of  this 
notice.  The  closing  date  for  receipt  of 
application  is  May  10, 1999,  at  4:45  p.m. 
(Eastern  Time)  at  the  address  below. 

COPIES  OF  THE  APPUCATION  PACKAGE:  Ms. 

Lisa  Harvey,  Procurement  Services 
Center,  200  Constitution  Ave.,  NW. 
Room  N-5416,  Washington,  DC  20210. 
Requests  by  telephone  and  by  fax  will 
not  be  honored. 


SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Assistant  Secretary  for  Veterans' 
Employment  and  Training  announces 
the  availability  of  $249,000  to  allow  for 
the  transition  of  the  current  FCAIS 
system  to  an  efficient,  interactive,  user- 
friendly  data  information  system,  and 
that  will  collect  data  bom  ihe 
Commerce  Business  Daily  (CBD)  and  the 
Federal  Procurement  Data  System 
(FPDS).  The  successful  applicant  will 
provide  information  received  fit)m  the 
CBD  and  FPDS  to  State  Employment 
Security  Agencies  (SESAs),  and 
Workforce  Development  Boards  (WDBs), 
on  current  and  new  Federal  contracts 
for  job  development  and  job  listing 
purposes.  This  information  is  used  by 
SESA  and  WDB  staff  to  advise  covered 
Federal  contractors  of  their  obligations 
to  consider  hiring  special  disabled. 
Vietnam-era  veterans,  and  veterans  who 
served  on  active  duty  diiring  a  war  or 
in  a  campaign  or  expedition  for  which 
a  campaign  badge  has  been  authorized. 
The  grant  recipient  will  be  required  to: 

a.  Collect  and  maintain  a  data  base  of 
CBD  and  FPDS  contract  award 
information  and  disseminate  that 
information  to  SESA  and  WDB  staff  on 
at  least  some  monthly  bases. 

b.  Maintain,  store,  and  update  a 
database  of  Federal  contractors  as  new 
contracts  are  awarded,  and  distribute 
this  data  to  state  service  delivery 
agencies  in  the  media  and  format 
requested. 

c.  Answer  question  by  telephone 
about  the  FCAIS,  and  make  referrals  to 
VETS  Staff,  and  State  local  service 
delivery  offices  and  personnel. 

d.  Identify  Federal  contractor  award 
needs  and  develop  a  system  that 
satisfies  DVOPs  and  LVERs  staff 
requirements  on  Federal  contractors, 
subcontractors  and  other  employers 
listing  with  the  State  employment 
service  work  or  workforce  development 
local  office. 

The  grantee  will  need  to  develop  a 
nationadly  accessible  system  that  will 
enable  State  staff  to  verify  contractor 
information,  and  advise  VETS  when 
changes  are  needed.  It  is  expected  that 
when  this  new  system  is  developed  and 
approved,  the  grantee  will  no  longer  be 
responsible  for  maintaining  the  current 
FCAIS. 

Eligible  applicants  must  be  State  or 
local  governments,  commercial,  or 
nonprofit  entities  capable  of  interfacing 
with  the  USDOL,  all  SESAs  and  WDBs. 
Grantees  with  slow  start  up  of  the  FY 
1999  program  will  be  funded  at  less 
than  total  grant  award. 

However,  the  Office  of  the  Assistant 
Secretary  reserves  the  right  not  to  fund 
a  grantee  who  is  performing  poorly  and 
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shows  little  promise  of  completing  the 
agreed  work. 

Signed  at  Washington,  DC  this  29th  day  of 
March,  1999. 
Lawrence  J.  Ku«, 
Grant  Officer. 

[FR  Doc.  99-«298  Filed  4-2-99;  8:45  am] 
BILLMQ  CODE  45ie-7a-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (99-053)] 

NASA  Advisory  Council,  Life  and 
MicFogravity  Sciences  and 
Applications  Advisory  Committee; 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Ck}uncil,  Life  and  Microgravity 
Sciences  and  Applications  Advisory 
Committee. 

DATES:  Thursday,  April  22, 1999, 10:00 
a.m.  to  6:00  p.m.;  and  Friday,  April  23, 
1999, 8:00  a.m.  to  12:00  Noon. 

ADDRESSES:  NASA  Headquarters,  Room 
9H40,  300  E  Street,  SW,  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATKM  CONTACT:  Dr. 
Bradley  M.  Carpenter,  Code  UG, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/358-1490. 

SUPPLEMENTARY  INF0RMATK3N:  The 
meeting  will  be  open  to  the  public  up 

to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Office  of  Life  and  Microgravity 

Sciences  and  Applications  (OLMSA) 

Overview 
— Subcommittee  Summary  Reports 
— Biology  Pillars 
— ^International  Space  Station  (ISS)    - 

Commercial  Development  Plan 
— ^Price-Waterhouse-Coopers  Grant 

Costing 
— ^Review  of  ISS  Research  Directions 

Document 
— Discussion  of  Committee  Findings 

and  Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accpmmodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 


Dated:  March  27, 1999. 
Mattlww  M.  Crouch, 
Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  99-8215  Filed  4-2-99;  8:45  am] 
BHJJNQ  COOE  7810-ei-P 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (99-054)] 

NASA  Advisory  Council  (NAC). 
Technology  and  Commercialization 
Advisory  Committee  (TCAC);  Meeting 

2AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  meeting  of  the  NASA 
Advisory  Council,  Technology  and 
Commercialization  Advisory 
Committee. 

DATES:  Tuesday,  April  27, 1999,  8:30 
a.m.  to  5  p.m.  and  Wednesday,  April  28, 
1999, 8  a.m.  to  3  p.m. 

ADDRESSES:  Goddard  Space  Flight 
Center,  Building  6,  Room  Si  19, 
Greenbelt  Road,  Greenbelt,  MD  20771. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  M.  Reck.  Code  AF,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/358-4700). 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  pubUc  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Status  Report  Update  on  NASA 
Technology 

— ^Technology  Panel  Report  Discxission 

— Conmiercialization  Panel  Report 
Discussion 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  March  29, 1999. 
Matdww  M.  Cnmch, 
Advisory  Ck>mmittee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  99-8216  Filed  4-2-99;  8:45  am] 
BIUMQ  CODE  7S1»-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  Nm.  50-334  AND  50-412] 

Duquesne  Light  Company,  Ohio 
Edison  Company,  Pennsylvania  Power 
Company,  The  Cleveland  Electric 
Company,  The  Toledo  Edison 
Company;  Notice  of  Partial  Withdravval 
of  Application  for  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Duquesne  Light 
Company  (the  licensee)  to  withdraw  a 
portion  of  its  October  15, 1998, 
application  for  proposed  amendment  to 
Facility  Operating  License  Nos.  DPR-66 
and  NPF-73  for  the  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
located  in  Shippingport,  PA. 

The  withdrawn  portion  of  the 
proposed  amendment  would  have 
revised  the  Unit  1  and  Unit  2  Tecimical 
Specifications  (TSs)  by  deleting  the 
description  of  the  site  exclusion 
boundary.  This  description  will  remain 
in  the  TSs. 

The  Commission  liad  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  November  18, 
1998  (63  FR  64111).  However,  by  letters 
dated  February  18, 1999  and  February 
23, 1999,  the  licensee  withdrew  this 
portion  of  the  proposed  change  as 
discussed  above. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  15, 1998,  as 
supplemented  by  letter  dated  December 
14, 1998,  and  the  licensee's  letters  dated 
February  18, 1999,  and  February  23, 
1999,  which  partially  withdrew  the 
application  for  license  amendment.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  B.  F. 
Jones  Memorial  Library,  663  Franklin 
Avenue,  Aliquippa,  PA  15001. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  March  1999. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  S.  Ctrilins, 

Project  Manager,  Project  Directorate  1-1. 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
{FR  Doc.  99-8313  Filed  4-2-99;  8:45  am] 
BRJJNO  COM  78M-01-» 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-389] 

Florida  Power  &  Light  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  FacHity  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
16  issued  to  Florida  Power  k  Light 
Company  (the  licensee)  for  operation  of 
the  St.  Lucie  Plant,  Unit  2  located  in  St. 
Lude  County,  Florida. 

The  proposed  amendment  would 
modify  the  St.  Lucie,  Unit  2,  Technical 
Specifications  to  increase  the  capacity 
of  the  spent  fuel  storage  pool,  in  part,  by 
allowing  a  credit  for  a  certain  soluble 
boron  concentration  in  the  spent  fuel 
pool. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  an  Amendment  published  in 
the  Federal  Register  on  February  25, 
1998  (63  FR  9602),  and  December  16, 
1998  (63  FR  69340).  These  notices 
contained  the  Commission's  proposed 
determination  that  the  requested 
amendment  involved  no  significant 
hazards  considerations,  offered  an 
opportunity  for  conunents  on  the 
Commission's  proposed  determination, 
and  offered  an  opportunity  for  the 
applicant  to  request  a  hearing  on  the 
amendment  and  for  persons  whose 
interest  might  be  affected  to  petition  for 
-  leave  to  intervene. 

Due  to  an  oversight,  the  Notice  of 
Consideration  of  Amendment  for  each 
of  the  previously  mentioned  Federal 
Register  notices  did  not  provide  notice 
that  this  application  involves  a 
proceeding  on  an  application  for  a 
license  amendment  falling  within  the 
scope  of  section  134  of  the  Nuclear 
Waste  Policy  Act  of  1982.  Such  notice 
is  required  by  the  Commission's 
regulations,  10  CFR  2.1107. 

The  Commission  hereby  provides 
such  notice  that  this  is  a  proceeding  on 
an  application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under 
section  134  of  the  NWPA,  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
theparties." 

The  hybrid  procedures  in  section  134 
provide  for  oral  argimient  on  matters  in 


controversy,  preceded  by  discovery 
imder  the  Commission's  rules  and  the 
designation,  following  argument  of  only 
those  factual  issues  that  involve  a 
genuine  and  substantial  dispute, 
together  with  any  remaining  questions 
of  law,  to  be  resolved  in  an  adjudicatory 
hearing.  Actual  adjudicatory  hearings 
are  to  be  held  on  only  those  issues 
found  to  meet  the  criteria  of  section  134 
and  set  for  hearing  after  oral  argument 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  part  2,  subpart  K, 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Fuel  Storage 
Capacity  at  Civilian  Nuclear  Power 
Reactors"  (published  at  50  FR  41662 
dated  October  15, 1985).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argument  undec 
10  CFR  2.1109.  To  be  timely,  the  request 
must  be  filed  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  The  presiding 
officer  must  grant  a  timely  request  for 
oral  argimient.  The  presiding  officer 
may  grant  an  imtimely  request  for  oral 
argimient  only  upon  a  showing  of  good 
cause  by  the  requesting  party  for  the 
failure  to  file  on  time  and  after 
providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argument,  any  hearing 
held  on  the  application  must  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  If 
no  party  to  the  proceeding  timely 
requests  oral  argument,  and  if  all 
untimely  requests  for  oral  argument  are 
denied,  then  the  usual  procedures  in  10 
CFR  Part  2.  Subpart  G  apply. 

By  May  5, 1^99,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  and  to  invoke  the  hybrid 
hearing  procedures  as  set  forth  above 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 


Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
and  at  the  local  public  document  room 
located  at  the  Indian  River  Community 
College  Library,  3209  Virginia  Avenue, 
Fort  Pierce,  Florida  34981-5596.  If  a 
request  for  a  hearing  or  petition  fot 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  Requests  for 
hearing  and  petitions  for  leave  to 
intervene  that  do  not  seek  to  invoke  the 
hybrid  procedures  are  not  authorized  by 
this  notice  and  would  be  considered 
untimely. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afiected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
■  petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement-of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
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provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  estabUsh 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  apphcant  on  a  material  issue  of  law 
or  feet.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  die 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
vt^en  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circiunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determinations  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
pubUsh  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occxir  very 
infrequently. 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  that  seeks  to 
invoke  the  hybrid  hearing  procedures  in 
accordance  with  this  notice  must  be 
filed  with  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff,  or  may  be  delivered 
to  the  Commission's  Public  E)ocument 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Conunission,  Washington, 
DC  20555-0001,  and  to  M.S.  Ross, 
Florida  Power  &  Light  Company,  P.O. 
Box  14000,  Juno  Beach,  FL  33408-0420, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  31, 1997, 
as  supplemented  May  15, 1998, 
September  15, 1998,  November  25, 
1998,  and  January  28, 1999,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Dociiment  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Indian  River  Community  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34981-5596. 

Dated  at  Rockville,  Maryland,  this  30tb  day 
of  March  1999. 

For  the  Nuclear  Regulatory  Commission. 
William  C.  Cleaves, 
Project  Manager,  Project  Directorate  ff. 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 

(PR  Doc.  99-8314  Filed  4-2-99;  8:45  am] 
BILUNQ  OOOE  759e-ei-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dociwt  No.  IA-e8-006;  ASLBP  No.  9»-765- 
02-EA] 

Gary  isakoff;  astablishment  of  Atomic 
Safety  and  Licensing  Board 

Pxu^uant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28,710  (1972),  and  Sections  2.700, 


2.702.  2.714,  2.714a.  2.717,  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  to 
preside  over  the  following  proceeding. 
Gary  Isakoff,  Order  Prohibiting 

Involvement  in  NRC-Licensed 

Activities,  IA-98-006 

In  accordance  with  10  CFR  2.202,  this 
Board  is  established  as  a  result  of  a 
request  for  hearing  dated  March  16, 
1999,  submitted  by  Attorney  John  F. 
Olliordan  on  behalf  of  petitioner,  Gary 
Isakoff.  The  request  is  pursuant  to  an 
NRC  Order  published  in  the  Federal 
Register  on  March  10, 1999  (64  FR 
11.954).  The  Order  prohibits  Mr.  Isakoff 
fiom  participating  in  NRC-licensed 
activities  for  a  period  of  one  year.  The 
Order  requires  him  to  immediately 
cease  his  involvement  in  any  NRC- 
licensed  activities;  inform  the  NRC  of 
the  name,  address,  and  telephone 
number  of  the  employer  for  which  he 
was  performing  those  activities;  and 
provide  a  copy  of  the  Order  to  that 
employer.  In  addition,  the  Ordm 
requires  Mr.  Isakoff  to  notify  NRC  of  any 
employment  involving  NRC-licensed 
activities  for  one  year  following  the 
prohibition  period. 

The  Board  is  comprised  of  the 
following  administrative  judges: 

Charles  Bechhoefer,  Chairman,  Atomic  Safisty 
and  Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  D.C. 
20555-0001 

Dr.  Richard  F.  Cole,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  D.C. 
20555-0001 

Dr.  Charles  N.  Kelber,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington,  D.C 
20555-0001 

All  correspondence,  dociunents  and 
other  materials  in  this  proceeding  shall 
be  filed  with  the  Judges  in  accordance 
with  10  CFR  2.701. 

Issued  at  Rockville,  Maryland,  this  30th 
day  of  March  1999. 
G.  Paul  Bollwerk  m. 

Acting  Chief  Administrative  fudge.  Atomic 
Safety  and  Licensing  Board  Panel. 

[FR  Doc.  99-8312  Filed  4-2-99;  8:45  am] 
BHJJNQ  CODE  7S«0-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Meeting  of  the 
Subcommittee  on  niant  Ucense 
Renewal;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Plant 
License  Renewal  will  hold  a  meeting  on 
April  28  and  29, 1999,  in  Room  T-2B3. 
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11545  Rockville  Pike,  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  April  28, 1999— IM)  pjn. 
until  the  conclusion  of  business 

Thursday,  April  29, 1999—8:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  review  the 
NRC  staff's  Safety  Evaluation  Report 
concerning  Calvert  Cliffs  Plant  License 
Renewal  Application,  and  related 
matters.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Noel  F.  Dudley  (telephone  301/415- 
6888)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  occurred. 


Dated:  March  30, 1999. 
Richard  P.  Savto, 

Associate  Director  for  Technical  Support. 
ACRS/ACNW. 

[FR  Doc.  99-8311  Filed  4-2-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Issuance  of  Directors  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  by  petition 
dated  October  15, 1998,  the  Natural 
Resources  Defense  Coimcil  (NRDC)  has 
requested  that  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  exert 
authority  to  ensure  that  the  U.S.  Army 
Corps  of  Engineers'  (the  Corps)  handing 
of  radioactive  materials  in  connection 
with  the  Formerly  Utihzed  Sites 
Remedial  Action  Program  (FUSRAP)  is 
effected  in  accord  with  properly  issued 
license  and  all  other  applicable 
requirements.  As  NRDC  notes  in  its 
petition,  FUSRAP  began  in  1974  as  a 
program  of  the  U.S.  Department  of 
Energy  (DOE),  and  that  DOE  had 
identified  a  total  of  46  sites  for  cleanup 
under  FUSRAP.  By  1997,  cleanup  of  25 
of  these  sites  had  been  completed.  There 
are  currently  21  sites  still  in  need  of 
remediation.  In  October  1997,  Congress 
transferred  funding  for  FUSRAP  from 
DOE  to  the  Corps.  NRDC  beUeves  that 
the  Corps  should  obtain  an  NRC  license 
to  conduct  activities  imder  FUSRAP.  At 
this  time,  the  NRC  has  not  required  the 
Corps  to  obtain  a  license. 

Tne  request  has  been  referred  to  the 
Director  of  the  Office  of  Nuclear 
Material  Safety  aad  Safegueirds.  A  copy 
of  the  petition  was  sent  to  DOE  and  the 
Corps,  and  DOE  and  the  Corps  vrare 
given  the  opportunity  to  comment 

By  letter  dated  November  30, 1998, 
NRC  acknowledged  receipt  of  the 
October  15, 1998,  Petition. 

The  Director,  Office  of  Nuclear 
Materials  Safety  and  Safeguards,  has 
determined  that  the  request  should  be 
denied  for  the  reasons  stated  in  the 
"Director's  Decision  Under  10  CFR 
2.206"  (DD-99-07),  the  complete  text  of 
which  follows  this  notice  and  which  is 
available  for  public  inspection  in  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  located  at  2120  L 
Street,  N.W,  Washington  D.C.  20555. 
and  is  also  available  on  the  NRC 
Electronic  Bulletin  Board  at  (800)  952- 
9676. 

A  copy  of  this  Decision  has  been  filed 
with  the  Secretary  of  the  Conmiission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 


by  this  regulation,  this  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  imless  the  Commission,  on  its 
own  motion,  institutes  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville,  Maryland,  this  26  day 
of  March  1999. 

For  the  Nuclear  Regulatory  Commission. 
Carl  J.  Paperiello, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeffiards. 

Director's  Decision  Under  10  CFR 
§2.206 

L  Introduction 

On  October  15, 1998,  Thomas  B. 
Codiran,  Ph.D.,  Director,  Nuclear 
Program,  Natural  Resources  Defense 
Council  (NRDC)  and  James  Sottile,  IV, 
Caplin  &  Drysdale,  Chartered,  filed  a 
petition  on  behalf  of  NRDC  (the 
"petitioner")  addressed  to  L.  Joseph 
Callan,  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Cmnmission  (NRC).  The  petition 
requests  that  NRC  exert  authority  to 
ensure  that  the  Corps  of  Engineers' 
handling  of  radioactive  materials  in 
connection  with  the  Formerly  Utilized 
Sites  Remedial  Action  Program 
(FUSRAP)  is  effected  in  accord  virith  a 
properly  issued  license  and  all  other 
applicable  requirements. 

n.  Background 

During  the  19408. 1950s,  and  1960s, 
the  Manhattan  Engineer  District  and  the 
Atomic  Energy  Ccunmission  performed 
work  at  a  number  of  sites  throughout  the 
United  States  as  part  of  the  nation's 
early  atomic  energy  program.  Although 
many  of  the  sites  were  cleaned  up  under 
guidelines  in  effect  at  the  time,  residual 
contamination  remains  at  many  of  the 
sites  today.  The  ctmtaminants  at  these 
sites  involved  primarily  low  levels  of 
uraniimi,  thorium,  and  radium.  Mrith 
their  associated  decay  products.  The 
U.S.  Department  of  Energy  (DOE)  began 
FUSRAP  in  1974  to  study  these  sites 
and  take  appropriate  cleanup  action.  By 
1997,  DOE  had  identified  46  sites  in  th» 
program  and  had  completed 
remediation  at  25  sites  with  some 
ongoing  operation,  maintenance,  and 
monitoring  being  imdertaken  by  DOE. 
Remedial  action  was  planned, 
underway,  or  pending  final  closeout  at 
the  remaining  21  sites. 

On  October  13, 1997,  Congress  passed 
the  1998  Energy  and  Water 
Development  Appropriations  Act,' 
which  transfnred  administration  of 
FUSRAP  to  the  U.S.  Army  Corps  of 


■  Energy  and  Water  Development  Appropriations 
Act,  1998,  Pub.  L.  Na  105-62,  111  Stat  1326  (1997) 
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Engineers  (the  Corps  or  USAGE)  and 
appropriated  $140,000,000  to  the  Corps 
for  the  completion  of  FUSRAP 
activities,  llie  language  in  the  law  reads 
as  follows: 

For  the  expenses  necessary  to  administer 
and  execute  the  Formerly  Utilized  Sites 
Remedial  Action  Program  to  clean  up 
contaminated  sites  tlutiughout  the  United 
States  where  work  was  performed  as  part  of 
the  nation's  early  atomic  energy  program, 
$140,000,000,  to  remain  available  until 
expended:  Provided,  that  the  unexpended 
balances  of  prior  appropriations  provided  for 
these  activities  in  this  Act  or  any  previous 
Energy  and  Water  Development 
Appropriations  Act  may  be  transferred  to  and 
merged  with  this  appropriation  account,  and 
thereafter,  may  be  accoimted  for  as  one  fund 
for  the  same  time  period  as  originally 
enacted.2 

The  legislative  history  behind  this 
provision  offers  little  guidance 
regajrding  the  details  of  the  Corps'  new 
involvement.  The  Conference 
Committee  report  states  that  "(t)he 
conferees  have  agreed  to  transfer  the 
Formerly  Utilized  Sites  Remedial 
Action  Program  (FUSRAP)  to  the  Corps 
of  Engineers,  and  funding  for  this 
program  is  contained  in  Title  I  of  the 
bill."  3  The  House  Appropriations 
Conmiittee  report  indicates  that  this 
change  stems  &om  concerns  over  the 
cost  of  the  FUSRAP  program  under 
DOE.  The  Committee  report  concludes 
that  "(c)learly,  the  problem  must  be  in 
the  contract  management  and  contract 
administration  function  performed  by 
the  Department  of  Energy  and  the 
management  and  operating  contractors 
who  actually  subcontract  for  most  of  the 
cleanup  work."  *  Finally,  citing  the 
Corps'  efforts  imder  the  Formerly  Used 
Defense  Sites  (FUDS)  program,  the 
report  indicates  that  there  are  significant 
cost  and  schedule  efficiencies  to  be 
gained  by  ".  .  .  having  the  Corps  of 
Engineers  manage  the  E)epartment  of 
Energy's  FUSRAP  program  as  well."' 

Given  the  lack  of  guidance  in  the 
legislative  history,  two  members  of 
Congress  sought  to  clarify  the  law's 
intent  throu^  subsequent 
correspondence.  In  a  November  6, 1997, 
letter  to  Energy  Secretary  Federico  Pena 
and  Defense  Secretary  William  Cohen, 
Senator  Pete  £)omenici  and 
Representative  Joseph  McDade 
indicated,  among  oUier  things,  that: 

Transfer  of  the  FUSRAP  program  to  the 
U.S.  Army  Corps  of  Engineers  makes 
management,  oversight,  programming  and 
budgeting,  technical  investigations,  designs, 
administration,  and  other  such  activities 


>  H.R.  Cont  Rep.  No.  271.  lOSth  Cong..  1st  Ses*., 
85  (1997). 
«H.R.  Rep.  No.  190, 105th  Sess.,  99  (1997). 
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directly  associated  with  the  execution  of 
remediation  work  at  the  currently  eligible 
sites  a  responsibility  of  the  (Zorps  of 
Engineers.  It  should  be  emphasized  that  basic 
undeHyJng  authorities  for  the  program 
remain  unaltered  and  the  responsibility  of 
DOE  [emphasis  added). 

The  Energy  and  Water  Development 
Appropriations  Act  for  fiscal  year  1999 
(FY99),  P.L.  105-245,  continued  the 
Corps'  involvement  as  the  implementing 
agency  for  the  FUSRAP.  In  particular, 
the  1999  Act  provided  that  response 
actions  by  the  United  States  Army  Corps 
of  Engineers  under  FUSRAP  shaU  be 
subject  to  the  administrative, 
procedural,  and  regulatory  provisions  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  (42  U.S.C.  9601  et  seq.), 
and  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan, 
40  CFR,  Chapter  1,  Part  300.  hi  addition, 
the  1999  Act  provided  that,  "*  *  * 
except  as  stated  herein,  these  provisions 
do  not  alter,  curtail  or  limit  the 
authorities,  fimctions  or  responsibilities 
of  other  agencies  under  the  Atomic 
Energy  Act  (42  U.S.C.  2011  et  seq.) 

To  date,  NRC  has  not  regulated 
activities  conducted  under  FUSRAP, 
including  those  activities  conducted  by 
the  Corps  since  the  transfer  of  the 
program.  The  petitioner,  however, 
believes  that  NRC  should  regulate  the 
Corps'  FUSRAP  activities,  arguing  that 
the  Appropriations  Act  did  not  purport 
to  transfer  authority  over  FUSRAP  to  the 
Corps.  As  such,  according  to  the 
petitioner,  the  Corps  may  not  legally 
administer  the  program  absent  proper 
oversight  because,  imlike  DOE  and  (in 
most  cases)  DOE  contractors,  the  Corps 
is  not  exempt  from  the  licensing 
requirements  of  the  Atomic  Energy  Act 
(see  42  U.S.C.  2014(s)).  The  petitioner 
further  indicates  that  DOE  has  publicly 
stated  that  it  cannot  extend  its  licensing 
exemption  for  private  contractors  to  the 
Corps  and  that  DOE  has  no  regulatory 
authority  over  the  Corps  for  the  letter's 
FUSRAP  activities.  The  petitioner 
concludes  that  "*  *  *  the  Corps  does 
not  have  the  legal  authority  to  run 
FUSRAP  without  first  obtaining  a 
license  from  the  NRC." 

In  support  of  its  position,  the 
petitioner  notes  that  the  institutional 
mission  of  the  Corps  is  not  focused  on 
the  safety  and  security  of  the  nation's 
nuclear  activities.  In  addition,  NRC's 
failure  to  regulate  the  Corps'  FUSRAP 
activities  is  claimed  to  be  inconsistent 
with  the  intent  of  the  laws  governing  the 
utilization  and  cleanup  of  nuclear 
materials.  Finally,  the  petitioner  adds 


that,  with  very  few  exceptions.  Congress 
intended  that  no  person  should  be 
permitted  to  handle  nuclear  materials 
except  in  accordance  with  a  license 
issued  by  NRC. 

In  a  November  30, 1998,  letter  NRC 
informed  the  petitioner  that  the  petition 
had  been  received  and  was  currently 
under  review.  On  the  same  date,  NRC 
forwarded  the  petition  to  the  DOE  and 
the  Corps  for  their  comment.  In  a 
January  12, 1999,  letter,  the  Chief 
Counsel  for  the  Corps,  Robert  M. 
Andersen,  responded  to  NRC's  request 
DOE  responded  to  NRC's  request  in  a 
January  14, 1999,  letter  from  William  J. 
Dennison.  Assistant  General  Counsel  for 
Environment. 

The  Corps'  Response 

In  its  response,  the  Corps  states  that 
it  is  not  required  to  obtain  a  license 
from  NRC  for  its  FUSRAP  activities.  The 
Corps'  response  emphasizes  that 
Congress  directed  the  Corps  to  conduct 
its  FUSRAP  activities  pursuant  to  the 
CERCLA.7  The  Corps'  principal 
argument  is  that  no  NRC  license  is 
required  because  of  the  federal  permit 
waiver  for  on-site  removal  or  remedial 
actions  in  §  121(e)(1)  of  CERCLA.  The 
Corps  also  beUeves  that  the  AEA 
exempts  FUSRAP  activity  bom  NRC 
licensing.  In  its  opinion,  "Congress 
intended  for  USAGE  to  fill  the  shoes  of 
the  AEG  successor  agency  responsible 
for  FUSRAP  cleanup,  that  is  DOE,  an 
agency  not  considered  a  "person" 
subject  to  licensing  under  the  AEA." 
The  Corps  further  posits  that,  in 
transferring  the  FUSRAP  program. 
Congress  expressed  no  intent  that  the 
agency  obtain  an  NRG  license  for  that 
activity  and,  instead,  sought  a  seamless 
transition  "unimpeded  by  procedural 
requirements  outside  of  UliKGLA." 

Nevertheless,  the  Corps  commits  to 
meeting  the  substantive  requirements  of 
both  the  Atomic  Energy  Act  (AEA)  and 
CERCLA.  It  acknowledges  that  NRG 
license  requirements  may  apply  to 
portions  of  FUSRAP  response  actions 
conducted  off-site,  beyond  the  scope  of 
the  permit  waiver.  The  letter  concludes 
by  acknowledging  that  the  substantive 
provisions  of  NRC  regulations  are 
applicable  or  relevant  and  appropriate 
requirements  (ARARs)  for  many 
FUSRAP  response  actions  under 
CERCLA  and,  as  such,  the  Corps  will 
look  "...  to  NRC  for  guidance  in 
interpreting  and  implementing  these 
requimnents  on  the  sites." 

DOE'S  Response 

EXDE's  response  differs  in  several 
respects  from  that  of  the  Qups.  On  the 


•Pub.  L.  No.  105-245,  Title L 
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matter  of  DOE's  continued  involvement 
with  FUSRAP  and  oversight  of  the 
Corps,  the  Department  "respectfully 
disagrees"  with  the  Corps.  According  to 
its  submittal,  DOE  is  not  authorized  to 
regulate  the  Corps*  FUSRAP  activities 
and  cannot  transfer  its  AEA  authorities 
to  the  Corps.  In  the  Department's  view, 
"(t)he  transfer  legislation  did  not  make 
the  Corps  a  DOE  contractor,  or 
otherwise  subject  the  Corps'  activities  to 
the  control  or  direction  of  DOE."  The 
letter  also  indicates  that  DOE  and  the 
Corps  are  currently  developing  a 
memorandimi  of  understanding  (MOU) 
to  clarify  their  respective  roles  and 
responsibilities  as  a  result  of  the 
legislative  transfer.  Nevertheless,  DOE 
beheves  that,  with  the  exception  of  a 
few  "administrative  issues,"  there  are 
no  remaining  issues  between  the  two 
agencies  that  should  affect  NEC's 
disposition  of  the  NRDC  petition.  The 
letter  concludes  that  NRC  should 
"evaluate  the  Ucensabiiity  of  the  Corps' 
activities  in  the  same  manner  as  it 
would  evaluate  the  activities  of  any 
other  'person'  within  the  meaning  of  the 
Atomic  Energy  Act."  DOE  defers  to  NRC 
on  this  question.  The  letter  does  not 
contain  a  DOE  (>osition  concerning  the 
viability  of  the  Corps'  CERCLA 
argument. 

ni.  Discussion 

The  NRC  staff  has  completed  its 
evaluation  of  the  petitioner's  requests 
and  the  responses  from  the  Corps  of 
Engineers  and  the  Department  of 
Energy.  For  the  reasons  discussed 
below,  the  NRC  denies  the  petitioner's 
request  insofar  as  it  calls  on  NRC  to 
require  the  Corps  to  obtain  a  Ucense  for 
activities  conducted  at  FUSRAP  sites. 

CERCLA  Permit  Waiver 

Pursuant  to  §  121(e)(1)  of  CERCLA, 
"(n)o  Federal,  State,  or  local  permit 
shall  be  required  for  the  portion  of  any 
removal  or  remedial  action  conducted 
entirely  onsite,  where  such  remedial 
action  is  selected  and  carried  out  in 
compliance  with  this  section."  «  This 
provision  waives  any  NRC  license 
requirements  that  would  apply  to  the 
Corps'  activities  at  FUSRAP  sites 
conducted  pursuant  to  CERCLA. 

The  Corps  argues  that,  because 
Congress  specifically  subjected  FUSRAP 
sites  to  the  provisions  of  CERCLA  in  the 
1999  Act,  section  121(e)(1)  appUes  to 
Corps'  response  actions  at  FUSRAP 
sites.  In  developing  regulations  for  the 
implementation  of  CERCLA,  the 
Environmental  Protection  Agency  (EPA) 
addressed  the  §  121(e)(1)  waiver 
provision  for  federal  agency  CERCLA 


response  actions  in  §  300.400(e)  of  the 
National  Contingency  Plan  (NOP).  That 
provision  states,  in  pertinent  part: 

"Permit  requirements.  (1)  No  federal,  state, 
or  local  permits  are  required  for  on-site 
res(>onse  actions  conducted  pursuant  to 
CERCLA  sections  104, 106, 120, 121,  or  122. 
The  term  on-site  means  the  areal  extent  of 
contamination  and  all  suitable  areas  in  very 
close  proximity  to  the  contamination 
necessary  for  implementation  of  response 
actions."' 

In  the  preamble  of  the  final  rule 
which  proposed  this  section,  EPA 
provided: 

Proposed  §  300.400(e)(1)  states  that  the 
permit  waiver  applies  to  all  on-site  actions 
conducted  pursuant  to  CERCLA  sections  104, 
106,  or  122;  in  effect,  this  covers  all  CERCLA 
removal  and  remedial  actions  (all  "response" 
actions).  However,  a  number  of  other  federal 
agencies  have  inquired  as  to  whether  this 
language  would  reach  response  actions 
conducted  pursuant  to  CERCLA  sections  121 
and  120.  In  response,  EPA  has  made  a  non 
substantive  clarification  of  the  applicability 
of  the  permit  waiver  in  CERCLA  section 
121(e)(1)  to  include  on-site  response  actions 
conducted  pursuant  to  CERCLA  sections  120 
and  121.  .  .  .  The  addition  of  CERCLA 
section  120  simply  recognizes  that  the  permit 
waiver  applies  to  federal  facility  cleanups 
conducted  pursuant  to  CERCLA  section 
120(e),  which  are  also  selected  and  carried 
out  in  compliance  with  CERCLA  section 
121.'o 

Section  121(e)(1)  applies  to  federal 
agencies  such  as  the  Corps  in  this  case. 
The  Corps  may  take  the  role  of  "lead 
agency"  in  a  CERCLA  cleanup  action. 
The  NCP  defines  "lead  agency"  as  "the 
agency  that  provides  the  OSC/RPM  to 
plan  and  implement  response  actions 
under  the  NCP.  EPA.  the  USCG,  another 
federal  agency,  or  a  state  *  *  *  may  be 
the  lead  agency  for  a  response  action."  " 
The  NCP  also  states  that  "Federal 
agencies  listed  in  §  300.175  have  duties 
established  by  statute,  executive  order, 
or  Presidential  directive  which  may 
apply  to  federal  response  actions 
foUowring,  or  in  prevention  of,  the 
discharge  of  oil  or  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 


The  Corps,  a  branch  of  the  U.S. 
Department  of  Defense,  is  among  the 
agencies  listed."  In  the  case  of  the 
FUSRAP  program.  Congress  specifically 
designated  the  Corps  as  the  "lead 
agency"  in  passing  the  1999 
Appropriations  Act.  '* 

As  the  Corps  acknowledges  in  its 
letter,  the  permit  waiver  in  §  121(e)(1) 
has  been  rarely  addressed  in  the  courts, 
hi  support  of  its  position,  the  Corps 
does  cite  McClellan  Ecological  Seepage 
Situation  (MESS)  v.  Cheney,  a  case 
which  held  that  a  Resource 
Conservation  and  Recovery  Act  (RCRA) 
permit  was  not  required  when  activities 
which  might  otherwise  require  a  RCRA 
permit  took  place  at  a  site  only  as  part 
of  a  CERCLA  removal  or  remedial 
action."  In  McClellan,  MESS,  a  citizens' 
group,  filed  suit  against  the  Secretary  of 
Defense,  with  regard  to  cleanup  actions 
being  taken  at  McClellan  Air  Force  Base, 
under  RCRA  and  certain  state  laws. 
MESS  claimed,  inter  alia,  that 
McClellan  was  required  to  obtain  a 
RCRA  permit  for  the  management  of 
certain  hazardous  wastes  on  the  base. 
The  court  held  that  an  RCRA  permit  was 
not  required,  because  the  remedial 
activities  were  taken  pursuant  to 
CERCLA.  The  court  relied  on 
§  121(e)(1),  stating,  "Section  121(e) 
expressly  provides  that  the  activity  does 
not  have  to  be  separately  permitted."  '* 
"The  Corps  also  cites  united  States  v. 
City  of  Denver  to  uphold  this 
interpretation  of  §  121(e)(1).''  In  that 
case,  the  court  held  that  CERCLA 
preempted  a  zoning  ordinance  which 
was  in  actual  conflict  with  EPA's 
remedial  order.  The  court  stated,  "[Tlo 
hold  that  Congress  intended  that  non- 
uniform and  potentially  conflicting 
zoning  laws  could  override  C£RCLA 
remedies  would  fly  in  the  face  of 
Congress's  (sic)  goal  of  effecting  prompt 
cleanups  of  the  literally  thousands  of 
hazardous  waste  sites  across  the 
coimtry. 


12 


*  See  also.  10  CFR  300.400(e). 


»40CFR  300.400(e)(1). 

'055  FR  8666,  8689  (1990)  ("National  Oil  and 
Hazardous  SubsUnces  Pollution  Contingency  Plan; 
Final  Rule)  (emphasis  added).  This  change  echoed 
EPA's  intentions  stated  in  the  proposed  rule:  "EPA 
proposes  to  state  that  on-site  permits  are  not 
required  for  response  actions  taken  by  EPA,  other 
federal  agencies.  States,  or  private  parties  pursuant 
to  CERCLA  sections  104, 106,  or  122."  53  Fed.  Reg. 
51394,  51406  (1986)  ("National  Oil  and  Hazardous 
Sulistances  Pollution  Contingency  Plan;  Proposed 
Rule)  (emphasis  added). 

<  <  40  CFR  300.5  (emphasis  added).  The  definition 
goes  on  to  state,  "The  federal  agency  maintains  its 
lead  agency  responsibilities  whether  the  remedy  is 
selected  by  the  federal  agency  for  non-NPL  sites  or 
by  EPA  and  the  federal  agency  or  by  EPA  alone 
under  CERCLA  section  120." 

"40  CFR  300.170. 


'  18 


'»See40  CFR  300.1 75(b)(4)(i). 

'«Pub.  L.  No.  105-245,  TiUe  L 

■>763  F.  Supp.  431  (EJ).  Cal.  1969).  This  holding 
was  later  vacated  on  the  basis  of  subject  matter 
jurisdiction.  See  McClellan  Ecological  Seepage 
Situation  (MESS)  v.  Peny.  47  F.3d  325  (9th  Cir. 
1995). 

'*  763  F.  Supp.  431 ,  at  435.  The  court  went  on  to 
note  in  dicta  that  where  there  has  been  treatment 
that  requires  a  RCRA  permit  which  is  not  associated 
with  a  remedial  or  removal  action  under  CERCLA, 
such  a  permit  would  be  required.  Id. 

'T 100  F.3d  1509  (10th  Cir.  1996). 

'» Id.  at  1513.  The  Corps  cited  Ohio  v.  USEPA, 
997  F.2d  1520  (D.C  Cir.  1993)  in  support  of  iU 
§  121(e)(1)  position.  NRC  would  note  that  the  case 
upholds  a  number  of  provisions  in  EPA's  1990 
revision  of  the  NCP,  including  §  121(e)(1).  However, 
the  court's  discussion  centers  on  EPA's  definition 
of  the  term  "onsite,"  and  does  not  discuss  the 
exemption  provision.  a»  a  wrfaole,  in  detail. 
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In  passing  the  1998  and  1999 
Appropriations  Acts,  Congress  gave  no 
indication  that  it  intended  to  suspend 
the  waiver  provision  in  §  121(e)(l}  of 
CERCLA  in  the  context  of  the  Corps' 
FUSRAP  activities.  The  1999  Act  does 
say:  "Provided  further,  That,  except  as 
stated  herein,  these  provisions  do  not 
alter,  curtail  or  limit  the  authorities, 
functions  or  responsibilities  of  other 
agencies  under  the  Atomic  Energy  Act 
(42  U.S.C.  2011  et  seq.)  *   *   *  "  hi  its 
letter,  DOE  points  to  this  language  to 
support  its  argument  that  the 
Appropriations  Act  does  not  create  any 
authority  for  it  to  regulate  the  Corps.  In 
doing  so,  DOE  interprets  the  term 
"provisions"  as  referring  to  the 
provisions  of  the  Appropriations  Act 
and  not  the  provisions  of  CERCLA.  The 
NRC  staff  agrees  with  DOE  on  this  point. 
While  the  language  appears  to  indicate 
that  the  transfer  of  the  program  to  the 
Corps  does  not  alter  the  extent  of  DOE 
and  perhaps  NRC  authority  under  the 
AEA,  there  is  no  specific  indication  that 
the  language  is  intended  to  direct  NRC 
to  regulate  the  Corps'  administration  of 
the  FUSRAP  program.  In  particular, 
there  is  no  evidence  that  in  including 
this  phrase,  Congress  intended  to  liinit 
the  appUcation  of  the  §  i21(e)(l)  permit 
waiver  to  the  Corps'  FUSRAP  activities. 
In  fact,  nowhere  in  the  reports  for  either 
the  1998  or  1999  Acts  or  in  the  text  of 
the  laws  themselves  did  Congress  give 
any  hint  that  it  intended  NRC  to 
regulate  the  Corps  in  its  administration 
of  the  FUSRAP  program.  Instead,  the 
incliision  of  the  specific  reference  to 
CERCLA  suggests  that  Congress 
intended  NRC  to  continue  to  refrain 
fit)m  regulating  activities  under  the 
FUSRAP  program  even  after  DOE's  role 
was  reduced  or  discontinued. 

As  DOE  states  in  its  letter,  the  Corps 
has  "consistently  expressed  the  view 
that  its  authorities  imder  the 
Comprehensive  Environmental 
Response,  Compensation  and  LiabiUty 
Act  (CERCLA)  •  *  *  "  are  sufficient  for 
the  Corps'  administration  of  the 
FUSRAP  program.  By  the  time  the  1999 
Appropriations  Act  was  passed,  the 
Corps'  administration  of  the  FUSRAP 
program  imder  CERCLA  was  a  matter  of 
public  record  '^  and  NRC  had  not  taken 
any  steps  to  reqiure  the  Corps  to  obtain 
a  license  bom  NRC.  If  Congress  had 
intended  NRC  to  regulate  the  Corps' 
activities  at  FUSRAP  sites,  it  is  likely 
that  it  would  have  specifically  directed 


NRC  to  do  so  in  passing  the  1999 
Appropriations  Act. 

We  note,  however,  that  the  waiver  in 
S  121(e)(1)  does  not  apply  to  off-site 
activities.  To  the  extent  that  NRC  and 
U.S.  Department  of  Transportation 
(DOT)  requirements  apply  to  the 
transportation,  transfer  and  disposal  of 
Atomic  Energy  Act  material  taken  off  of 
FUSRAP  sites,  the  Corps  has  committed 
to  following  applicable  requirements, 
including  those  for  transfer  under  the 
AEA,  shipment  imder  the  Hazardous 
Materials  Transportation  Act,  49  U.S.C. 
5101,  and  NRC  manifest  requirements 
(e.g.,  10  CFR  §  20.2006).M 

NBC  Authority  Under  UKfTRCA 

Many  FUSRAP  sites  contain  material 
over  which  NRC  would  have  no 
regulatory  jurisdiction  regardless  of 
whether  the  Corps  is  the  lead  agency  in 
implementing  the  program  and 
regardless  of  whether  response  actions 
by  the  Corps  imder  the  program  are 
subject  to  CERCLA.  In  particular,  of  the 
21  sites  at  which  remediation  has  not 
yet  been  completed,  12  sites  contain 
residual  material  resulting  from 
activities  that  were  not  licensed  by  NRC 
at  the  time  the  Uranium  Mill  Tailings 
Act  of  1978  (UMTRCA)  became  effective 
or  at  any  time  thereafter.  As  defined  by 
the  UMTRCA,  NRC  does  not  have 
authority  to  regulate  cleanup  of  covered 
residual  material  resulting  from  an 
activity  that  was  not  so  licensed. 

The  language  of  section  83  of  the 
Atomic  Energy  Act  (42  U.S.C.  2113(a)), 
was  added  to  that  Act  by  UMTRCA. 
Section  83  a.  requires  NRC  to  impose 
certain  terms  and  conditions  relating  to 
cleanup  with  respect  to  any  "Ucense 
issued  or  renewed  after  the  effective 
date"  of  section  83  for  covered 
activities,  and  also  imposes  such  terms 
or  conditions  on  any  such  "Ucense  in 
effect  on  the  date  of  enactment"  of  the 
section.  No  such  responsibiUty  was 
imposed  upon  NRC  with  respect  to 
activities  that  were  not  under  NRC 
hcense  before  the  date  of  the  enactment 
of  section  83,  if  they  were  not  licensed 
thereafter. 

Prior  to  the  enactment  of  UMTRCA, 
neither  the  AEC  nor  the  NRC  had 
statutory  jurisdiction  over  residual 
material  resulting  from  the  processing  of 
ore  for  source  material.  This  position 
was  taken  by  the  AEC  after  careful  legal 
analysis,  and  was  subsequently  adopted 


■*See.  e.g..  Letter  from  Albert  J.  Genetti,  Jr.,  U.S. 
Army  Deputy  Commander,  U.S.  Army  Corps  of 
Engineers,  to  Mr.  Thomas  B.  Cochran  and  Ms. 
Barbara  A.  Finamore,  Natural  RaaourcM  Defense 
Council.  May  20, 199ft. 


»  While  the  Corps  will  be  following  NRC's 
requirements  in  this  area,  it  is  unlikely  that  any 
specific  NRC  license  requirements  would  apply  to 
shipments  from  FUSRAP  sites.  However,  the  staff 
will  request  that  the  Corps  contact  NRC  if  it  plans 
to  ship  material  that  does  not  meet  one  of  the 
exemptions  for  a  specific  license  in  NRC 
regulations.  See,  e.g.,  10  CF.R.  $71.10. 


by  the  NRC  when  it  succeeded  to  the 
AEC's  regulatory  functions.  Though 
NRC  exercised  some  control  over  such 
material  in  connection  with  Ucensed 
processing  of  ore  for  source  material,  it 
did  not  exercise  jurisdiction  at  inactive 
sites  where  no  license  was  in  effect. 
UMTRCA  was  enacted  because  the 
Congress  recognized  that  NRC  did  not 
have  jurisdiction  over  radioactive 
residuals  resulting  from  the  extraction 
of  uranium  or  thorium  from  ore 
processed  for  its  source  material  content 
at  inactive  sites.  This  is  evidenced  by 
the  floor  remarks  regarding  the  amended 
version  of  H.R.  13650.  the  bill  that  was 
enacted  as  UMTRCA.  Senator  Hart 
explained: 

Although  the  NRC  licenses  active  uranium 
mining  and  milling  activities,  existing  law 
does  not  pennit  the  Commission  to  regulate 
the  disposal  of  mill  tailings  once  milling  and 
mining  operations  cease  and  the  operating 
license  expires.  It  is  that  authority  to  regulate 
tailings  after  milling  operations  cease,  that 
we  propose  be  given  to  the  NRC.2> 

Because  the  residual  material  at  many 
FUSRAP  sites  was  generated  in 
activities  that  were  not  licensed  when 
UMTRCA  was  enacted,  or  thereafter, 
NRC  today  has  no  basis  to  assert  any 
regulatory  authority  over  handling  of 
the  residuals  at  those  sites. 

The  NRC  staff  notes  that  many  of  the 
remaining  sites  (i.e.,  sites  containing 
materials  other  than  mill  taiUngs)  also 
raise  some  significant  jurisdictional 
questions  in  their  own  right.  For 
instance,  a  few  of  the  sites  may  still  be 
in  legal  possession  of  DOE  even  though 
the  Corps  is  conducting  clean  up  at  the 
site  under  FUSRAP.  While  the  issue  of 
possession  appears  to  be  a  matter  of 
continuing  discussion  between  the 
Corps  and  DOE,  it  is  highly  unlikely 
that  NRC  would  have  authority  to 
require  a  license  for  cleanup  activities 
conducted  at  a  site  which  continues  to 
be  a  DOE-owned  or  controlled  site.  La 
addition,  the  concentration  of 
radioactive  material  at  some  of  the 
remaining  sites  may  not  be  sufficient  to 
trigger  NRC  license  requirements.  While 
NRC  does  not  have  information 
sufficient  to  reach  a  final  conclusion  for 
specific  sites,  it  is  the  NRC  staffs 
understanding  that  some  of  these  sites 
may  contain  only  "unimportant 
quantities"  of  source  material  as  defined 
under  10  CFR  §  40.13(a).  If  this  is  the 
case,  the  amount  of  material  at  these 
sites  would  not  be  sufficient  to 
implicate  NRC  Ucense  requirements. 
Given  the  limitations  of  NRC 
jurisdiction  under  UMTRCA,  the 
potential  EXDE  ownership  issues,  and 
the  possibiUty  that  several  sites  may 


>•  124  Cong.  Rec  S18.748  (October  13, 1978). 
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contain  "unimportant  quantities"  of 
source  material,  it  is  likely  that  the 
number  of  FUSRAP  sites  over  which 
NRC  may  have  jurisdiction  would  be 
very  small  even  absent  the  CERCLA 
permit  waiver. 

The  Corps'  Authority  Under  the 
Appropriations  Act 

In  its  response,  the  Corps  states  that 
the  AEA  also  exempts  FUSRAP  activity 
from  NRC  licensing  because  Congress 
intended  the  Corps  to  fill  the  shoes  of 
DOE,  an  agency  exempt  from  NRC 
regulatory  requirements  under  most 
circumstances.  DOE  disagrees  with  this 
characterization,  claiming  that,  for  the 
most  part,  it  has  no  role  in  the  FUSRAP 
program  at  this  time  (regulatory, 
contractual,  or  otherwise).  As  such,  in 
DOE'S  view,  the  Corps  cannot  rely  on 
any  exemption  in  the  AEA  to  avoid 
regulation  by  NRC.  Nevertheless,  DOE 
acknowledges  that  the  transfer  to  the 
Corps  did  not  completely  eliminate  the 
Department's  involvement  with 
FUSRAP.  While  the  issues  have  yet  to 
be  resolved.  IX)E  may  have 
responsibility  for  inventory  reporting  of 
government-owned  FUSRAP  sites  to  the 
General  Services  Administration  and 
may  be  required  to  conduct  post- 
cleanup  monitoring  at  some  sites  after 
the  Corps'  clean  up  activities  cease. 

DOE  and  the  Corps  are  working  on  an 
MOU  to  address  their  disagreements 
regarding  the  nature  of  the  transfer  of 
the  FUSRAP  program  and  their 
respective  responsibilities  under  the 
program.  Until  the  disagreement  has 
been  resolved,  either  by  the  agencies  or 
by  further  direction  from  Congress,  the 
NRC  staff  need  not  reach  a  conclusion 
on  the  matter.  Nevertheless,  in  view  of 
the  clear  appUcability  of  CERCLA 
S  121(e)(1)  to  the  Corps'  activity  at 
FUSRAP  sites,  the  staff  does  not  believe 
that  it  would  be  appropriate  to  require 
the  Corps  to  obtain  an  NRC  license  for 
its  activity  at  FUSRAP  sites. 

IV.  Qmcltuion 

In  sum.  Congress  has  given  NRC  no 
clear  directive  to  oversee  USACE's 
ongoing  effort  imder  CERCLA  to 
complete  the  FUSRAP  cleanup  project. 
Indeed,  Congress  has  provided  NRC  no 
money  and  no  personnel  to  undertake 
an  oversight  role.  In  addition.  Congress 
has  made  it  clear  that  the  Corps  is  to 
imdertake  FUSRAP  cleanup  pursuant  to 
CERCLA  which  waives  permit 
requirements  for  onsite  activities.  In 
these  circumstances,  we  are  disinclined 
to  read  our  statutory  authority 
expansively,  and  to  commit  scarce  NRC 
resources,  to  estabUsh  and  maintain  a 
regulatory  program  in  an  area  where, 
under  Congressional  direction,  a  sister 


federal  agency  already  is  at  work  and 
has  committcKl  itself  to  following 
appropriate  safety  and  environmental 
standards. 

Accordingly.  I  deny  the  petition 
insofar  as  it  requests  NRC  to  impose 
licensing  and  other  regulatory 
requirements  on  the  Corps  for  that 
agency's  handling  of  radioactive 
material  at  FUSRAP  sites.  Both  the 
permit  waiver  provision  of  CERCLA  and 
the  ambiguity  regarding  DOE's  role  in 
the  program  lead  me  to  the  conclusion 
that  NRC  should  not  inject  itself  into  the 
FUSRAP  program  at  this  time.  Absent 
specific  direction  from  Congress  to  the 
contrary,  NRC  will  continue  to  refrain 
from  regulating  the  Corps  in  its  clean  up 
activities  at  FUSRAP  sites. 

As  provided  by  10  C.F.R.  §  2.206.  a 
copy  of  this  Decision  will  be  filed  with 
the  Secretary  of  the  Commission  for  the 
Commission's  review.  The  Decision  will 
become  the  final  action  of  the 
Commission  25  days  after  issuance, 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  Decision 
within  that  time. 

Dated  at  Rockville,  Maryland  this  26th  day 
of  March  1999. 

For  the  Nuclear  Regulatory  Commission. 
Carl  J.  Paperiello, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

(PR  Doc.  99-8315  Filed  4-2-99;  8:45  am] 
BILUNQ  CODE  7SW-01-P 


a  copy  on  the  relevant  applicant(s)  and/ 
or  declarants(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
.  fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  April  20, 1999,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMse  No.  35-26995] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
(•'Act') 

March  26, 1999. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/ or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
conunent  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  20, 1999,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 


Ameren  Corporation,  et  al.  (70-9427) 

Ameren  Corporation  ("Ameren"),  a 
registered  holding  company.  Union 
Electric  Company  ("UE"),  an  electric 
and  gas  public  utility  subsidiary  of 
Ameren,  Union  Electric  Development 
Company  ("UEDC"),  an  indirect 
nonutility  subsidiary  of  Ameren, 
Ameren  Development  Company 
("Ameren  Development"),  and  "energy- 
related  company"  within  the  meaning  of 
rule  58  and  a  subsidiary  of  Ameren, 
Ameren  ERC,  Inc.,  and  "energy-related 
company"  within  the  meaning  of  rule 
58  and  a  wholly  owned  subsidiary  of 
Ameren  Development,  all  located  at 
1901  Chouteau  Avenue,  St.  Louis, 
Missouri  63103.  and  Central  Illinois 
Public  Service  Company  ("CIPS"),  an 
electric  and  gas  public  utility  subsidiary 
of  Ameren  and  CIPSCO  Investment 
Company  ("dC"),  a  nonutility 
subsidiary  of  Ameren,  both  located  at 
607  East  Adams,  Springfield,  Illinois 
62739,  (collectively,  "Applicants")  have 
filed  an  application-declaration  under 
sections  6(a),  7, 9(a),  10, 12(c),  13(b)  and 
rules  45. 46,  54,  87, 90  and  91  of  the 
Act. 

By  order  dated  December  30, 1997 
("Merger  Order"),'  Ameren  was 
authorized,  among  other  things,  to 
acquire  all  of  the  issued  and  outstanding 
common  stock  of  UE  and  OPS 
(collectively,  the  "Operating 
Companies")  and  Ameren  Services,  a 
subsidiary  service  company.  By  order 
dated  March  13, 1998  ("Financing 
Order").*  Ameren  was  authorized, 
among  other  things  to:  issue  and  sell 
common  stock  and  other  securities; 
repay,  redeem  or  retire  sectirities  of 
Ameren  or  its  subsidiaries:  and,  provide 
working  capital  to  its  subsidiaries. 
Ameren  was  also  authorized  to  issue 
guarantees  and  provide  other  forms  of 
credit  support  in  respect  of  the 
obligations  of  its  existing  and  future 
nonutility  subsidiaries  in  an  aggregate 
principal  amount  not  to  exceed  $300 


1  See  Holding  Co.  Act  Release  No.  26809. 
'See  Holding  Co.  Act  Release  No.  26S41. 
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million  outstanding  at  any  one  time. 
Ameren's  then  existing  nonutility 
subsidiaries  were  authorized  to  provide 
guarantees  and  other  forms  of  credit 
support  in  respect  of  the  obligations  of 
other  nonutility  subsidiaries  in  an 
aggregate  principal  amount  not  to 
exceed  $50  million  outstanding  at  any 
one  time. 

Ameren  now  proposes,  through 
December  31,  2003  ("Authorization 
Period"),  to  consolidate  under  Ameren 
Development,  the  direct  and  indirect 
ownership  of  various  existing  and  future 
nonutility  businesses  and  to  engage  in 
preliminary  development  activities 
("Development  Activities")  ^  and 
administrative  and  management 
activities  ("Administrative  Activities")  * 
associated  with  these  investments.' 

Ameren  and  Ameren  Development 
request  authority  through  the 
Authorization  Period  to  organize  and 
acquire,  directly  or  indirectly,  the  equity 
securities  of  one  or  more  nonutility 
subsidiaries  ("Nonutility 
Subsidiaries").  ^  Ameren  and  Ameren 
Development  further  propose  to  acquire 
the  securities  of  one  or  more 
intermediate  subsidiaries,  which  would 
be  organized  exclusively  for  the  purpose 
of  acquiring,  holding  and/or  financing 
the  acquisition  of  the  securities  of.  or 
other  interest  in,  one  or  more  exempt 
wholesale  generator  ("EWG"),  foreign 
utility  company  ("FTJCO"),  exempt 
telecommunications  company  ("ETC") 
(collectively,  "Exempt  Subsidiaries"), 
"energy-related  company"  within  the 
meaning  of  rule  58  ("Rule  58 
Subsidiary"),  or  other  Nonutility 
Subsidiaries. 

Intermediate  subsidiaries  may  be 
organized  exclusively  for  the  purpose  of 
acquiring  and  holding  the  securities  of 
other  direct  or  indirect  nonutility 


>  Development  Activities  will  be  limited  to:  due 
diligence  and  design  review;  market  studies; 
preliminary  engineering:  site  inspection; 
prepaiation  of  bid  proposals,  including  posting  of 
bid  bonds;  application  for  required  permits  and/or 
regulatory  approvals;  acquisition  of  site  options  and 
options  on  other  necessary  rights:  negotiation  and 
execution  of  contractual  commitments  tvith  owners 
of  existing  facilities,  equipment  vendors, 
construction  firms,  power  purchasers,  thermal  hosts 
fuel  suppliers  and  other  project  contractors; 
negotiation  of  financing  commitments  with  lenders 
and  other  third-party  investors;  and  other 
preliminary  activities  as  may  be  required  in 
connection  with  the  purchase,  acquisition  and 
construction  of  facilities. 

*  Administrative  Activities  will  include  ongoing 
personnel,  accounting,  engineering,  legal,  financial, 
and  other  support  activities  necessary  to  manage 
Ameren  Development's  Development  Activities  and 
investments  in  subsidiaries. 

'  Ameren  Development  proposes  to  expend  up  to 
$250  million  during  the  Authorization  Period  on 
Development  Activities. 

■Nonutility  Subsidiaries  may  include 
inteimadiale  subsidiaries,  financing  subsidiaries 
and  special-purpose  subsidiaries. 


subsidiaries  of  Ameren  Development 
and  may  engage  in  Development 
Activities  and  Administrative  Activities. 
An  intermediate  subsidiary  may  be 
organized,  among  other  things,  (1)  to 
facilitate  the  making  of  bids  or 
proposals  to  develop  or  acquire  an 
interest  in  any  Exempt  Subsidiary,  or 
other  nonutility  company  which,  upon 
acquisition,  would  qualify  as  a  Rule  58 
Subsidiary  or  other  Non-Exempt 
Subsidiary;  (2)  to  faciUtate  closing  on 
the  purchase  or  financing  of  an  acquired 
company;  (3)  to  effect  an  adjustment  in 
the  respective  ownership  interests  in  the 
business  held  by  Ameren  or  Ameren 
Development  and  non-affiliated 
investors;  (4)  to  facilitate  the  sale  of 
ownership  interests  in  one  or  more 
acquired  nonutility  company;  (5)  to 
comply  with  appUcable  laws  of  foreign 
jurisdictions;  (6)  to  provide  tax 
plaiming;  (7)  to  insulate  Ameren  and  its 
Operating  Companies  from  operational 
or  other  biisiness  risks  that  may  be 
associated  with  investments  in 
nonutility  companies;  or,  (8)  for  other 
lawful  business  purposes. 

Financing  subsidiaries  may  be  formed 
for  the  purpose  of  issuing  securities  to 
investors  other  than  Ameren  in  order  to 
finance,  in  whole  or  in  part,  Ameren's 
direct  or  indirect  acquisitions  of  Exempt 
Subsidiaries  and  Rule  58  Subsidiaries. 
Ameren  and  Ameren  Development 
request  authority  to  acquire,  directly  or 
indirectly,  the  equity  securities  of  one  or 
more  corporations,  trusts,  partnerships 
or  other  entities  created  specifically  for 
the  purpose  of  facilitating  the  financing 
of  Ameren's  and  its  subsidiaries' 
authorized  and  exempt  activities 
(including  exempt  and  authorized 
acquisitions)  through  the  issuance  of 
long-term  debt  or  equity  securities  to 
third  parties  and  the  transfer  of  the 
proceeds  of  these  financings  to  Ameren 
or  any  of  its  subsidiaries. 

Ameren  may  guarantee  or  enter  into 
expense  agreements  in  respect  of  the 
obligations  of  any  of  these  financing 
subsidiaries.^  If  the  direct  parent 
company  of  a  financing  subsidiary  is 
authorized  in  this  proceeding  or  any 
subsequent  proceeding  to  issue  long- 
term  debt  or  similar  types  of  equity 
securities,  then  the  amount  of  the 
securities  issued  by  that  financing 
subsidiary  would  coimt  against  the 
limitation  applicable  to  its  parent  for 
those  securities.  In  these  cases, 
however,  the  guaranty  by  the  parent  of 
that  security  issued  by  its  financing 
subsidiary  would  not  be  counted  against 


the  limitation  on  guarantees  by  Ameren 
authorized  in  the  Financing  O^er  or 
guarantees  by  Ameren  Development  or 
any  of  its  subsidiaries,  as  requested  in 
this  application-declaration.  In  other 
cases,  in  which  the  parent  company  is 
not  authorized  in  this  or  in  a  subsequent 
proceeding  to  issue  similar  types  of 
securities,  the  amount  of  any  guarantee 
not  exempt  under  rules  45(b)(7)  and  52 
that  is  entered  into  by  the  parent 
company  with  respect  to  securities 
issued  by  its  financing  subsidiary  would 
be  coimted  against  the  limitation  on 
Ameren  guarantees  imder  the  Financing 
Order  or  guarantees  by  Ameren 
Development  and  its  subsidiaries,  as 
requested  in  this  application- 
declaration. 

Special-purpose  subsidiaries  seek 
authority  to  engage  in  any  of  the 
businesses  or  activities  that  UEDC  or 
aC  are  currently  authorized  to  engage 
in  under  the  terms  of  the  Merger  Order 
and  which  would  not  otherwise  qualify 
as  permitted  or  exempt  businesses 
under  rule  58  or  section  34  of  the  Act;  * 
customer  financing;  development  and 
project  activities;  bill  pajrment 
insurance;  economic  development 
services;  customer  goodwill  programs; 
and  outage  insurance. 

UEDC  and  QC  are  currently  engaged 
directly,  or  through  subsidiaries,  in 
certain  nonutifity  businesses,  including 
automated  meter  reading,  the  sale  of 
appliance  warranties,  and  demand  side 
management  programs.  UEDC  and  QC 
therefore  request  authority,  to  the  extent 
needed,^  to  sell  or  otherwise  transfer 
these  businesses  or  the  seciuities  of 
cxirrent  subsidiaries  engaged  in  some  or 
all  of  these  businesses  to  Ameren 
Development  or  a  subsidiary  of  Ameren 
Development.  To  the  extent  required. 
Ameren  Development  or  any  subsidiary 
of  Ameren  Development  request 
authority  to  acquire  the  assets  of  these 
businesses  or  seciuities  of  subsidiaries 
of  UEDC  and  QC  engaged  in  these 
businesses.!"  UEDC  and  QC  would  sell 
the  assets  or  securities  for  an  amount 
equal  to  their  cost  or,  alternatively, 
transfers  of  the  securities  or  assets  may 
be  effected  by  distributions  by  UEDC, 
QC  and  UE  to  Ameren,  followed  by 
Ameren's  contribution  of  these 


'  The  terms  and  conditions  of  these  guarantees, 
including  the  duration  and  expiration  thereof, 
would  be  the  same  as  now  authorized  under  the 
Financing  Order. 


■  UEDC  holds  a  small  equity  interest  in  a 
company  that  may  be  certified  as  an  ETC  under 
section  34. 

*The  sale  of  securities,  assets  or  an  interest  in 
another  business  to  an  associate  company  may  be 
exempt  under  rule  43(b). 

'°It  is  contemplated  that  UEDC  will  remain  a 
wholly  owned  subsidiary  of  UE.  Ameren  may, 
however,  contribute  the  stock  of  QC  to  Ameren 
Development  at  some  point  in  (ha  future. 
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securities  or  assets  to  Ameren 
Etevelopment.*' 

Investments  in  special-purpose 
subsidiaries  by  Ameren  Etevelopment 
may  take  the  form  of  purchases  of 
common  stock  or  other  equity  securities, 
loans,  capital  contributions,  cash 
advances  or  guarantees,  or  any 
combination  of  the  foregoing."  Special- 
purpose  subsidiaries  request  approval, 
to  the  extent  required,  to  purchase  the 
assets  of  or  securities  held  by  UEDC 
and/or  QC  in  those  businesses 
identified  in  the  Merger  Order  in  which 
UEDC  and/or  QC  are  already  engaged, 
directly  or  indirectly,  and  which  would 
not  qualify  as  permitted  or  exempt 
activities  under  section  34  or  rule  58.^3 

Ameren  Development,  Ameren 
Energy,  QC  and  any  existing  or  future 
subsidiary  of  any  of  the  foregoing, 
propose  through  the  Authorization 
Period  to  provide  guarantees  or  other 
forms  of  credit  support  in  respect  of 
seoirities  issued  by  or  other  obligations 
of  each  other  in  an  aggregate  principal 
amount  oat  any  time  outstanding  not  to 
exceed  $300  million,  provided  that  any 
guaranty  or  other  form  of  credit  support 
outstanding  on  December  31,  2003,  shall 
remain  in  e^ect  until  it  expires  in 
accordance  with  its  terms.'* 

Credit  support  may  take  the  form  of 
direct  guarantees  of  securities  issued  by 
any  direct  or  indirect  subsidiary,  stand- 
by equity  funding  commitments, 
obUgations  under  capital  maintenance 
agreements  or  under  reimbursement 
agreements  in  respect  of  bank  letters  of 
oadit,  payment  obligations  under 
contracts,  or  other  similar  financial 
instruments  or  contractual 
undertakings. 

Ameren  Development,  Ameren 
Energy,  CIC  and  any  direct  or  indirect 
Riile  58  Subsidiaries  of  Nonutility 
Subsidiaries  (including  any 
intermediate  subsidiary)  of  Ameren 
Development  request  an  exemption 
under  section  13(b)  from  the  cost 
standard  of  rules  90  and  91  as 
applicable  to  these  transactions,  in  any 
case  in  which  any  of  the  following 
circumstances  apply: 


"The  transactions  proposed  in  this  paragraph 
will  not  involve  the  sale  or  other  disposition  of  any 
utility  assets  of  the  Operating  Companies. 

"Ameren  Development  proposes  to  invest  in 
these  entities  in  an  aggregate  amount  at  any  time 
outstanding  not  to  exceed  S2S0  millioa 

i>UEOC  holds  a  small  equity  interest  in  one 
company  that  may  be  certified  as  an  ETC  under 
section  34  of  the  Act. 

**The  authorization  requested  herein  is  intended 
to  replace  and  supersede  the  S50  million  limitation 
on  guarantees  and  other  forms  of  credit  support 
contained  in  the  Financing  Order.  The  terms  and 
conditions  of  these  guarantees,  including  the 
duration  or  expiration  thereof,  would  be  the  same 
OS  now  authorized  under  the  Financing  Order. 


(1)  The  client  company  is  a  FUCO  or 
foreign  EWG  that  derives  no  part  of  its 
income,  directly  or  indirectly,  from  the 
generation,  transmission,  or  distribution 
of  electric  energy  for  sale  within  the 
United  States; 

(2)  The  chent  company  is  an  EWG 
that  sells  electricity  at  market-based 
rates  which  have  been  approved  by  the 
Federal  Energy  Regulatory  Commission 

("FERC"): 

(3)  The  client  company  is  a 
"qualifying  facility"  ("QF")  within  the 
meaning  of  the  PubUc  Utility  Regulatory 
PoUcies  Act  of  1978,  as  amended 
("PURPA")  that  sells  electricity 
exclusively  (a)  at  rates  negotiated  at 
arms'  length  to  one  or  more  industrial 
or  commercial  customers  purchasing 
electricity  for  their  own  use  and  not  for 
resale  and/or  (b)  to  an  electric  utiUty 
company  at  the  purchaser's  "avoided 
cost"  as  determined  in  accordance  with 
the  regulations  under  PURPA;  or  (4)  the 
chent  company  is  a  domestic  EWG  or 
QF  that  sells  electricity  at  rates  based  on 
its  cost  of  service,  as  approved  by  FERC 
or  any  state  public  utihty  commission 
having  jiuisdiction,  provided  that  the 
purchaser  thereof  is  not  an  operating 
company  within  the  Ameren  System;  or, 
(5)  Ameren  does  not  own  100%  of  the 
capital  stock  of  the  nonutility  client 
company. 

Applicants  request  an  exemption  bom 
section  13(b)  of  the  Act  in  connection 
with  the  performance  of  Administrative 
Activities  or  Development  Activities  for 
any  cUent  company  that  is  an  Exempt 
Subsidiary,  Rule  58  Subsidiary  or  Non- 
Exempt  Subsidiary  if  (a)  the  client 
company  is  a  subsidiary  of  Ameren,  the 
sole  business  of  which  is  developing, 
owning,  operating  and/or  providing 
services  to  other  affiUated  companies 
described  in  subparagraphs  (1)  through 
(5),  above,  or,  (b)  the  cUent  company  is 
a  subsidiary  of  Ameren,  which  does  not 
derive,  directly  or  indirectly,  any 
material  part  of  its  income  from  sources 
within  the  United  States  and  is  not  a 
pubUc-utiUty  company  operating  within 
the  United  States. 

It  is  contemplated  that  Ameren 
Development  will  purchase 
management,  marketing,  development, 
accounting  and  administrative  services 
from  Ameren  Services  under  a  General 
Services  Agreement. '^  in  addition, 
utilizing  a  work  order  procedure, 
Ameren  Development  will  request  the 
Operating  Companies  to  provide 
personnel  and  other  resources  as 
needed,  from  time  to  time,  to  consult 
and  assist  in  engineering  and  other 
required  functions  in  connection  with 


"The  Commission  approved  the  General 
Services  Agreement  as  a  part  of  the  Merger  Order. 


the  authorized  business  activities  of 
Ameren  Development  and  its 
subsidiaries.  Ameren  Development 
proposes  to  enter  into  a  service 
agreement  ("NonutiUty  Service 
Agreement")  with  each  Operating 
Company  that  will  be  substantially 
similar  to  the  General  Services 
Agreement  to  obtain  these  services.  An 
Operating  Company  may,  in  its  absolute 
discretion,  elect  not  to  participate, 
either  through  personnel  or  oiher 
resources  in  any  of  Ameren 
Development's  projects  and  businesses. 
If  additional  personnel  and  resources 
are  not  obtainable  bom  within  the 
Ameren  System  they  will  be  obtained  or 
hired  frtim  external  sources. 

Ameren  Services  will  also  continue  to 
provide  assistance  in  connection  with 
financial,  accounting,  and  internal 
auditing  functions  for  Ameren 
Development  utiUzing  those  accounting 
systems  which  are  economically 
justifiable  under  the  circumstances.  The 
accoimts  of  Ameren  Development  will 
continue  to  be  subject  to  audit  by  the 
independent  accountants  of  Ameren. 
Ameren  Services  and  the  Operating 
Companies  will  be  reimbursed  promptly 
for  their  costs  incurred  in  connection 
with  rendering  any  services  to  Ameren 
Development  or  its  subsidiaries.  The 
Operating  Companies  will  utiUze  cost 
accoimting  procedures  designed  to 
identify  promptly  all  direct  and  indirect 
costs,  including  overheads,  which  are 
applicable  to  the  work  being  performed 
by  or  with  Operating  Company 
personnel,  material  or  other  assets. 
Ameren  Services  will  accoimt  for, 
allocate  and  charge  its  costs  to  Ameren 
Development  or  its  subsidiaries  using 
procedures  permitted  under  rules  90 
and  91  and  currently  appUcable 
methods  of  allocation  as  set  forth  in  the 
General  Services  Agreement.  All 
transactions  between  Ameren 
Development  and  Ameren  Services  and 
the  Operating  Companies  will  be  at  cost 
in  compliance  with  section  13  and  rules 
90,  91  and  92. 

Rule  58  Subsidiaries  and  special- 
purpose  subsidiaries  request  authority 
to  sell  goods  and  services  to  customers 
both  within  and  outside  of  the  United 
States.  The  goods  and  services  may 
include  brokering  and  marketing 
electricity,  natural  gas  and  other  energy 
commodities;  energy  management 
services;  performance  contracting 
•  services;  technical  support  services; 
certain  retail  services;  monitoring  and 
response  goods  and  services;  energy- 
peaking  services;  and,  project 
development  and  ownership  activities. 
Ameren  Development  proposes  to 
perform  energy  management  services 
and  technical  support  services  and 
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engage  in  related  customer  financing  on 
a  worldwide  basis. 

Ameren  Energy  proposes  to  act  as 
agent  for  Ameren  Services  and/or  the 
Operating  Companies  in  connection 
with  the  brokering  and  marketing  of 
electricity  and  other  energy 
commodities  by  the  Operating 
Companies.  Ameren  Energy  and 
Ameren  Services  and  each  of  the 
Operating  Companies  propose  to  enter 
into  an  Agency  Agreement  wherein 
Ameren  &iergy  would  provide  agency 
and  any  other  incidental  services,  at 
cost,  determined  in  accordance  with 
rules  90  and  91.  Ameren  Energy  would 
not  receive  any  profits  from  these 
transactions  and  would  not  receive  any 
other  fee  or  commission  for  its  services. 

Ameren  Energy  (or  any  other  energy 
marketing  and  brokering  subsidiary 
hereafter  acquired  or  formed  by  Ameren 
Development)  request  authority  to 
acquire  or  construct  in  one  or  more 
transactions,  from  time  to  time  through 
the  Authorization  Period,  nonutility 
energy  assets  in  the  United  States, 
including  natural  gas  production, 
gathering,  processing,  storage  and 
transportation  fadhties  and  equipment, 
Uquid  oil  reserves  and  storage  facilities, 
and  associated  facilities  (collectively, 
"Energy  Assets"),  that  would  be 
functionally  related  to  and  would  assist 
Ameren  Energy  in  connection  with 
energy  marketing,  brokering  and 
trading.  Ameren  Energy  requests 
authorization  to  invest  up  to  $400 
million  during  the  Authorization  period 
in  Energy  Assets  or  in  the  equity 
securities  of  existing  or  new  companies 
substantially  all  of  whose  physical 
properties  consist  or  will  consist  of 
these  Energy  Assets.  It  is  represented 
that  either  Ameren  Energy  nor  any 
marketing  subsidiary  will  require, 
directly  or  indirectly,  any  assets  or 
properties  the  ownership  or  operation  of 
which  would  cause  a  company  to  be 
considered  an  "electric  utility 
company"  or  "gas  utiUty  company"  as 
defined  under  the  Act  In  the  event  that 
AppUcants  acquire  companies  whose 
physical  properties  consist  of  Energy 
Assets  which  are  engaged  in  energy  (gas 
or  electric  or  both)  marketing  activities. 
Applicants  also  request  authorization  to 
continue  these  activities. 

Ameren  Development  seeks 
authorization,  on  behalf  of  itself  and 
every  direct  or  indirect  Rule  58 
Subsidiary  and  Non-Exempt  Subsidiary, 
to  pay  dividends  with  respect  to  the 
securities  of  these  companies,  from  time 
to  time  through  the  Authorization 
Period,  out  of  capital  and  vmeamed 
surplus.  Ameren  Development,  on 
behalf  of  itself  and  each  of  its  current 
and  future  Rule  58  Subsidiaries  and 


Nonutility  Subsidiaries,  represents  that 
it  will  not  declare  or  pay  any  dividend 
out  of  capital  or  imeamed  surplus  in 
contravention  of  any  law  restricting  the 
payment  of  dividends,  Ameren 
Envelopment  also  states  that  its 
subsidiaries  will  comply  with  the  terms 
of  any  credit  agreements  and  indentures 
that  restrict  the  amount  and  timing  of 
distributions  to  shareholders. 

Ameren  Development,  on  behalf  of 
itself  and  its  existing  and  future  Rule  58 
Subsidiaries  and  Nonutility 
Subsidiaries,  also  seeks  authorization,  to 
the  extent  needed,  to  enter  into  interest- 
rate  hedging  transactions  with  respect  to 
anticipated-debt  offerings 
("Anticipatory  Hedges"),  subject  to 
certain  limitations  and  restrictions. 
Anticipatory  Hedges  would  only  be 
entered  into  with  counterparties  whose 
senior  debt  ratings,  or  the  senior  debt 
ratings  of  the  parent  companies  of  the 
counterparties,  as  published  by 
Standard  and  Poor's  Ratings  Group,  are 
equal  to  or  greater  than  BBB-»-,  or  an 
equivalent  rating  from  Moody's 
Investors  Service,  Fitch  Investor  Service 
or  DuS  and  Phelps. 

All  open  positions  under  an 
Anticipatory  Hedge  will  be  closed  on  or 
prior  to  the  date  of  the  new  issuance 
and  Ameren  Development  will  not,  at 
any  time,  take  possession  of  the 
imderlying  U.S.  Treasury  securities. 
Anticipatory  Hedge  positions  will  not 
be  outstanding  for  more  than  180  days. 
The  overall  guidelines,  parameters  and 
controls  appUcable  to  an  Anticipatory 
Hedge  transaction  by  Ameren 
Development  or  any  Rule  58  Subsidiary 
or  Non-Exempt  Subsidiary  will  be  the 
same  as  those  described  in  the 
Financing  Order.  All  Anticipatory 
Hedges  will  qualify  as  bona  fide  hedges 
and  will  meet  the  criteria  estabUshed  by 
the  Financial  Accounting  Standards 
Board  in  order  to  qualify  the  hedge 
accoimting  treatment,  and  Ameren 
Development  will  comply  with  the  then 
existing  financial  disclosure 
requirements  of  the  Financial 
Accounting  Standards  Board  associated 
with  hedging  transactions. 

Ameren  Envelopment  may  determine 
to  transfer  the  securities  or  the  assets  of 
the  subsidiaries  to  other  direct  or 
indirect  subsidiaries  of  Ameren 
Development  or  to  Liquidate  or  merge 
subsidiaries.  The  internal  transactions 
would  be  undertaken  in  order  to 
eliminate  corporate  complexities,  to 
combine  related  business  segments  for 
staffing  and  management  purposes,  to 
eliminate  administrative  costs,  to 
achieve  tax  savings,  or  for  other 
ordineiry  and  necessary  business 
purposes.  These  transactions  would 
only  involve  Ameren  Development  and 


its  direct  and  indirect  subsidiaries  and 
would  have  no  impact  on  any  other 
associate  companies  in  the  Ameren 
System.  Ameren  IDevelopment  request 
authority  to  engage  in  these 
transactions,  to  the  extent  that  they  are 
not  exempt  imder  the  Act  and  rules 
thereunder,  through  the  Authorization 
Period. 

Consolidated  Edison.  Inc.  (70-4447) 

ConsoUdated  Edison,  Inc.  ("CEI"),  4 
Irving  Place,  New  York.  New  Yoric 
10003,  a  New  York  electric  and  gas 
pubUc  utility  holding  company  exempt 
from  registration  under  section  3(a)(1)  of 
the  Act  by  rule  2,  has  filed  an 
appUcation  under  sections  9(a)(2)  and 
10  of  the  Act. 

CEI  proposes  to  acquire  all  of  the 
issued  and  outstanding  seciuities  of 
Orange  and  Rockland  Utilities,  Inc. 
("Orange  and  Rockland"),  a  New  Yoik 
electric  and  gas  pubfic  utiUty  holding 
company  exempt  from  registration  by 
order  imder  section  3(a)(2)  of  the  Act.^' 

CEI  owns  all  of  the  common  stock  of 
Consolidated  Edison  Company  of  New 
York,  Inc.  ("Con  Edison"),  a  New  York 
electric  and  gas  utiUty  company  as 
defined  under  the  Act.  Orange  and 
Rockland  owns  two  public  utiUty 
subsidiaries,  Rockland  Electric 
Company  ("RECO"),  a  New  Jersey 
electric  utiUty  company,  and  Pike 
County  Light  &  Power  Company 
("Pike"),  a  Pennsylvania  electric  and  gas 
UtiUty  company.  Under  the  terms  of  the 
Agreement  and  Plan  of  Merger  among 
Orange  and  Rockland,  CEI  and  C 
Acquisiton  Corp.^^,  dated  May  10, 1998 
("Merger  Agreement"),  C  Acquisition 
Corp.  wiU  be  merged  with  and  into 
Orange  and  Rockland.  Orange  and 
Rockland  will  be  the  surviving 
corporation  in  the  Merger  and  become  a 
wholly  owned  subsidiary  of  CEI  and 
Orange  and  Rockland's  two  utiUty 
subsidiaries,  RECO  and  Pike,  will 
remain  direct  subsidiaries  of  Orange  and 
Rockland. 

Con  Edison  suppUes  electric  service 
in  all  of  New  Yoric  Qty  (except  part  of 
the  Borough  of  Queens)  and  most  of 
Westchester  County,  New  York,  an 
approximate  660  square  mile  service 
territory  with  a  population  of  more  than 
eight  milUon.  Con  Edison  also  suppUes 
gas  in  the  Boroughs  of  Manhattan  and 
the  Bronx  and  parts  of  the  Borough  of 
Queens  and  Westchester  County,  New 
York,  and  provides  steam  in  part  of 


>■  See  Rockland  Light  and  Power  Co..  1  SEC  3S4 

(1936).  Rockland  Light  and  Power  Company 
subaequently  became  Orange  and  Rockland 
Utilities,  Inc. 

"C  Acquisition  Corp.  is  a  New  York  corporation 
and  a  wholly  owned  subsidiary  of  CEI  which  was 
creeted  solely  for  merger  purposes. 
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Manhattan.  Con  Edison  is  regulated  by 
the  New  York  State  Public  Service 
Commission  ("NYPSC")  as  to  retail 
rates,  service,  accounts,  issuance  of 
securities  and  in  other  respects.  The 
Federal  Energy  Regulatory  Commission 
("FERC")  has  jurisdiction  over  Con 
Edison  xmder  the  Federal  Power  Act 
("FPA")  in  connection  with  electric 
transmission  facilities  and  operations, 
wholesale  sales  of  power  and  related 
transactions. 

OEI's  common  stock  is  listed  on  the 
New  York  Stock  Exchange.  As  of 
October  31, 1998,  CEI  had  outstanding 
233.186,794  common  shares  ($.10  par 
value).  The  issued  and  outstanding 
shares  of  Con  Edison  number 
235,489,650  ($2.50  parjvalue).  all  of 
which  are  held  by  CEI. 

For  the  twelve  months  ended 
September  30. 1998.  CEI's  total 
operating  revenues  were  $7.22  billion, 
of  which  approximately  $5.74  billion 
were  derived  from  electric  operations, 
$1  billion  were  from  gas  operations. 
$355  million  were  from  the  steam 
business,  and  $113  million  were  bom 
nonutility  businesses.  Consolidated 
assets  of  CEI  at  September  30,  1998. 
were  approximately  $14.5  bilUon. 
hi  September  1997.  the  NYPSC 
approved  a  settlement  agreement  among 
Con  Edison,  the  Staff  of  the  NYPSC  and 
other  parties  ("Con  Edison  Settlement 
Agreement")  providing  for:  (1)  » 
transition  to  a  competitive  electric 
market  through  the  development  of  a 
"retail  access"  plan;  (2)  a  rate  plan 
providing  for  substantial  retail  rate 
reductions  through  March  31,  2002;  (3) 
a  reasonable  opportimity  to  recover 
"strandable  costs";  and  (4)  the 
divestitive  by  Con  Edison  to  imaffiliated 
third  parties  of  at  least  50.percent  of  its 
New  York  City  fossil-fueled  electric 
generating  capacity. 

Under  the  Con  Edison  Settlement 
Agreement,  Con  Edison  submitted  a 
divestiture  plan  for  its  fossil-fueled 
electric  generation  in  New  York  City 
("Divestiture  Plan").  The  NYPSC 
approved  Con  Edison's  electric 
generation  Divestiture  Plan  in  orders 
issued  July  21, 1998  and  August  5, 1998. 
Under  the  Divestiture  Plan.  Con  Edison 
will  auction  off  its  New  York  Qty 
electric  generation  to  imaffiliated  third 
parties  in  three  bundles.  Closing  on  the 
sales  of  these  three  bundles  is  expected 
in  the  second  half  of  1999. 

Under  its  Steam  System  Plan, 
aimounced  on  April  15, 1998.  Con 
Edison  will  auction  off  the  remainder  of 
its  electric  generation  in  New  York  City 
in  a  foiirth  bundle,  consisting  of  463 
MW  of  imits  that  produce  electricity 
and  steam  for  Con  Edison's  steam 
delivery  system.  Con  Edison  plans  to 


close  on  the  sales  of  the  fourth  bundle 
by  the  end  of  1999. 

The  NYPSC,  in  a  July  21. 1998  order, 
gave  Con  Edison  the  option  of  having  its 
unregulated  affiliate  participate  in  the 
auction  to  purchase  one  of  the  initial 
three  bundles.  On  July  24, 1998,  Con 
Edison  advised  the  NYPSC  that  its 
affiliate  would  forego  its  right  to 
participate  in  the  auction.*' 
Accordingly,  Con  Edison  plans  to  divest 
all  of  its  in-City  generation  to  third 
parties. 

In  addition.  Con  Edison  is  in  the 
process  of  divesting  its  810  MW  interest 
in  the  Bowline  Point  generating  station 
("Bowline  Station")  located  in  Orange 
and  Rockland's  territcMy  as  part  of 
Orange  and  Rockland's  auction  of  its 
generation,  as  described  below. 
Similarly,  Con  Edison  has  agreed  to 
divest  its  400  MW  interest  in  the 
Roseton  station  located  in  the  service 
area  of  Central  Hudson  Gas  and  Electric 
Corporation,  a  nonaffiliate.  in 
conjunction  with  Central  Hudson's 
divestiture  auction.  As  a  result  of  the 
divestitures  described  above.  Con 
Edison  no  longer  will  own  dispatchable 
generation  resources.  ^^  Con  Edison  will, 
however,  retain  an  obligation  to  serve 
load  in  its  service  territory.  In  order  to 
serve  that  load.  Con  Edison  will 
purchase  capacity  and  energy  in  the 
competitive  market. 

Orange  and  Rockland  and  its  public 
utility  subsidiaries  supply  electricity 
and  gas  to  a  service  territory  covering- 
approximately  1,350  square  miles.  The 
eastern  boundary  of  the  service  area 
extends  along  tin-west  bank  of  the 
Hudson,  directly  across  the  river  from 
the  service  territory  of  Con  Edison. 
Orange  and  Rockland's  New  York 
electric  and  gas  service  territory 
includes  all  of  Rockland  County,  most 
of  Orange  County  and  part  of  SiiUivan 
County.  In  New  Jersey,  RECO  supplies 
electricity  to  the  northern  parts  of 
Bergen  and  Passaic  Coimties  wad  small 
areas  in  the  northeastern  and 
northwestern  parts  of  Sussex  Coimty. 
Pike  supplies  electricity  and  gas  to  the 
northeastern  comer  of  Pike  Coimty, 
Pennsylvania.  The  application  states 
that  Orange  and  Rockland,  RECO  and 
Pike  jointly  operate  a  single  fully 


••Con  Edison's  relinquUhment  of  its  affiliate's 
right  to  participate  in  the  auction  was  based  on 
certain  understandings  as  to  the  treatment  of  any 
gain  on  the  sales.  On  August  5, 1998,  the  NYPSC 
approved  Con  Edison's  proposal  in  this  regard, 
subject  to  one  modiGcation.  which  Con  Edison 
accepted  on  August  10, 1998.  Con  Edison, 
accordingly,  is  proceeding  with  the  divestiture. 

'•Con  Edison  will  retain  its  interests  In  a  nuclear 
power  generating  facility.  It  is  expected  that  Con 
Edison's  nuclear  facility  will  operate  whenever  it  is 
available  and  be  bid  into  the  generation  market  at 
an  incremental  price  reflecting  the  "to  go"  costs. 


integrated  electric  production  and 
transmission  system  serving  parts  of 
New  York.  New  Jersey  and 
Pennsylvania. 

Orange  and  Rockland  and  its  public 
utility  subsidiaries  furnish  electric 
service  to  approximately  269,000 
customers  in  96  communities  with  an 
estimated  population  of  681,000  and  gas 
service  to  approximately  114,000 
customers  in  57  communities  with  an 
estimated  population  of  482.000. 
Approximately  77  percent  of  Orange 
and  Rockland's  consolidated  energy 
sales  are  bom  its  New  York  electric  and 
gas  service  territory,  which  includes  all 
of  Rockland  County,  most  of  Orange 
Coimty  and  part  of  Sullivan  County, 
with  21  percent  of  consolidated  energy 
sales  generated  from  RECO  in  New 
Jersey  and  approximately  one  percent  of 
consolidated  energy  sales  from  Pike  in 
Peimsylvania. 

Orange  and  Rockland  is  regulated  by 
the  NYPSC  RECO  is  regulated  by  the 
New  Jersey  Board  of  Public  Utilities  and 
Pike  is  regulated  by  the  Pennsylvania 
Public  Utility  Commission  as  to  retail 
rates,  service  and  accounts,  issuance  of 
securities  and  in  other  respects  as  to 
service  provided  in  those  individual 
states.  FERC  has  jurisdiction  under  the 
FPA  over  certain  of  the  electric  facilities 
and  operations  of  Orange  and  Rockland 
and  its  subsidiaries. 

For  the  twelve  months  ended 
September  30, 1998.  Orange  and 
Rockland's  total <}perating  revenues  on 
a  consolidated  basis  were  approximately- 
$643,281,000  and  total  utility  operating 
revenues  were  $642,524,000.  of  which 
approximately  $496  million  was  derived 
from  electric  sales  and  $146  million 
bom  gas  sales.'"  As  noted  above,  21 
percent  of  total  utility  revenues  is 
generated  from  New  Jersey, 
approximately  ehe  percent  is  from 
Pennsylvania,  and  the  balance  is  from 
operations  in  New  Yoric.  Consolidated 
assets  of  Orange  and  Rockland  and  its 
subsidiaries  at  September  30. 1998, 
were  approxintately  $1.3  billion 

Oran^  and  Rockland  filed  a  plan 
("Final  Divestiture  Plaii")  to  divest«llof 
its  electric  generation  facilities  under 
the  NYPSC  divestiture  orders.  By  orders 
issued  April  16, 1998,  and  May  26, 
1998,  the  NYPSC  approved  Orange  and 
Rockland's  Final  Divestiture  Plan. 
Orange  and  Rockland's  Final  Divestiture 
Plan  provides  for  the  divestiture  of  100 
percent  of  Orange  and  Rockland's 
generating  assets  by  auction. 

On  November  24, 1998,  Orange  and 
Rockland  agreed  to  sell  all  of  its  electric 
generating  focilities,  including  its  one- 


20  All  intercompany  balances  and  transactions 
have  been  eliminated. 
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third  interest  in  the  Bowline  Station,  to 
Southern  Energy,  Inc.,  a  subsidiary  of 
The  Southern  Company,  a  registered 
holding  company.  Also  included  in  this 
sale  is  Con  Edison's  two-thirds  interest 
in  the  Bowline  Station.  Orange  and 
Rockland  anticipates  that  this  sale  will 
be  completed  by  April  30, 1999. 

Con  Edison  and  Orange  and  Rockland 
are  members  of  the  New  York  Power 
Pool  ("NYPP"),  a  cooperative 
association  consisting  of  the  major 
electric  utilities  operating  in  the  State  of 
New  York.  NYPP  is  a  "ti^t"  power 
pool  through  which  its  members  agree 
to  coordinate  their  operations  by 
operating  their  systems  in  parallel,  by 
consulting  on  design,  use  and 
construction  of  capacity,  by  scheduling 
repair  outages  and  by  providing  support 
to  each  other  in  meeting  generating 
capacity  and  energy  transmission  needs. 
NYPP  has  a  centralized  computer 
system  that  monitors  the  available 
capacity  on  the  system  and  the  demand 
for  energy  of  all  of  the  NYPP  members 
to  determine  which  soiut^s  of  capacity 
should  be  used  to  reliably  provide 
economic  energy  to  meet  customer 
demand.  Under  the  current  NYPP 
structure,  each  member  utility  owns  and 
controls  its  separate  transmission 
system.  Access  to  those  systems  is 
available  through  each  utility's  open 
access  transmission  tariff.  AppUcants 
state  that  NYPP  has  filed  with  the  FERC 
a  plan  to  reorganize  and  establish  an 
Independent  System  Operator. 
Following  the  Merger,  Con  Edison  and 
Orange  and  Rockland  will  continue  to 
be  members  of  NYPP  and  will  continue 
to  coordinate  operations  in  accordance 
with  applicable  NYPP  procedures.  The 
Merger  will  be  effected  through  the 
purdiase  of  Orange  and  Rockland  stock. 
Each  share  of  Orange  and  Rockland 
common  stock  will  be  canceled  and 
converted  into  the  right  to  receive 
$58.50  in  cash,  without  interest  payable 
to  the  holder  of  such  share  upon 
surrender.  Any  Orange  and  Rockland 
common  stock  owned  as  treasury  stock 
will  be  canceled  and  no  payment  will  be 
due.  All  preferred  stock  and  preference 
stock  of  Orange  and  Rockland  will  be 
redeemed,  prior  to  the  effective  date  of 
the  Merger,  at  a  redemption  price  equal 
to  the  respective  amount  set  forth  in 
Orange  and  Rockland's  restated 
Certificate  of  Incorporation,  together 
with  all  dividends  accrued  and  impaid 
to  the  date  of  redemption.  The 
transactions  relating  to  the  Merger  are 
expected  to  be  taxable  to  the 
stockholders  of  Orange  and  Rockland 
for  federal  income  tax  purposes.  The 
Merger  Agreement  is  subject  to 
customary  closing  conditions,  including 


receipt  of  approval  of  the  holders  of 
Orange  and  Rockland's  Common  Stock 
and  the  approval  of  various  state  and 
federal  regulatory  agencies,  including 
the  Commission.  Orange  and  Rockland 
held  a  meeting  of  its  common 
stockholders  on  August  24, 1998,  and 
the  requisite  two-third  votes  of  its 
stockholders  approved  the  Merger. 

CEI  states  that  following 
consummation  of  the  Merger,  CEI  and 
Orange  and  Rockland  will  continue  to 
be  entitled  to  exemptions  from  all 
provisions  of  the  Act,  except  sections 
9(a)(2)  and  10  of  the  Act.  CEI  requests 
an  order  granting  it  an  exemption  imder 
section  3(a)(1)  of  the  Act.  CEI  states  that 
it  will  continue  to  satisfy  the 
requirements  for  exemption  because  it 
and  each  of  its  public  utilities  are  and 
will  continue  to  be  predominately 
intrastate  in  character  and  will  continue 
to  carry  on  their  businesses 
substantially  in  New  York.^i  Orange  and 
Rockland  will  continue  to  rely  on  the 
Commission's  order  exempting  Orange 
and  Rockland  from  registration  based  on 
its  status  as  a  holding  company  which 
is  predominantly  a  public  utility 
company  imder  section  3(a)(2)  of  the 
Act. 

Allegheny  Enei^gy,  Inc.  (70-7888) 

Allegheny  Energy,  Inc.  ("Allegheny"), 
10435  Downsville  Pike,  Hagerstown, 
MD  21740-1766,  a  registered  holding 
company,  has  filed  a  post-effective 
amendment  imder  sections  6(a)  and  7  of 
the  Act  and  rule  54  under  the  Act  to 
application-declaration  originally  filed 
under  sections  6(a),  7,  9(a),  10  and  12(b) 
of  the  Act  and  rules  45  and  54  imder  the 
Act. 

By  orders  dated  January  29, 1992 
(HCAR  No.  25462),  February  28, 1992 
(HCAR  No.  25481).  July  14, 1992  (HCAR 
No.  25581),  November  5, 1993  (HCAR 
No.  25919),  November  28, 1995  (HCAR 
No.  26418),  April  18, 1996  (HCAR  No. 
26506),  and  December  23, 1997  (HCAR 
No.  26804)  (collectively  "Prior  Orders"), 
Allegheny  was  authorized,  among  other 
things,  to  issue  up  to  $400  million  in 
short-term  debt  through  December  31, 
2001.  Allegheny  now  proposes  to:  (1) 
Increase  the  limit  on  the  issuance  of 
short-term  debt  from  $400  million  up  to 
$750  miUion  under  the  terms  and 
conditions  stated  in  the  Prior  Orders; 
and  (2)  extend  the  period  of 
authorization  through  December  31, 
2007. 


21  CEI  states  that  after  the  Merger,  2%  of  iu 
consolidated  utility  revenues  will  be  derived  from 
out  of  state  operations.  R£CO,  which  operates  only 
in  New  Jersey,  will  be  1.91%  of  the  total.  Pike, 
which  operates  only  in  Pennsylvania,  is  .09%  of  the 
total.  CEI  states  that  it  does  not  have  significant 
investments  in  nonutility  businesses. 


Allegheny  states  that  the  increase  is 
necessary  to  enhance  its  ability  to 
participate  in  evolving  energy  markets 
resulting  form  deregulation  and,  upon 
application  and  approval,  to  support 
acquisition  and  diversification  plans. 

For  the  Commission  by  the  Division  of 
Investment  Management,  imder  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  99-8239  Filed  4-2-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[FMesM  No.  34-41218;  Fii*  No.  SR-MSCC- 
99-02] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Regarding  Exit 
Instructions  for  Exchange  Orders 

March  26, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
February  12, 1999,  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  n  below,  which  items  have 
been  prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice  to 
sohdt  comments  firom  interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  (^  Substance  of 
the  Proposed  Rule  rhany^ 

The  proposed  rule  change  (>ermits 
Mutual  Fund  Services  ("Fund/SERV") 
members  to  submit  exit  instructions  for 
exchange  orders. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 


>  IS  U.S.C  78a(b)(l). 


16514 


Federal  Register / Vol.  64,  No.  64 /Monday,  April  5,  1999 /Notices 


and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Under  the  proposed  rule  change, 
NSCC  will  modify  its  rules  relating  to 
Fund/SERV.3  Among  other  things, 
Fxmd/SERV  enables  eligible  members  to 
electronically  process  and  settle  mutual 
fund  orders.  These  orders  include 
purchases,  redemptions,  and  exchanges. 

The  proposed  rule  change  permits 
NSCC  to  implement  a  request  by  a  users 
advisory  group  to  modify  NSCC's  Rule 
52  to  provide  members  with  the  option 
of  submitting  exit  instructions  for 
exchange  orders  they  determine  not  to 
settle  within  Fund/SERV.« 

Fimd/SERV  was  originally  established 
to  provide  a  once-a-day  or  single-cycle 
processing  service  that  executed  a 
member's  instructions  only  at  the  end  of 
each  business  day.  Since  exchange 
orders  are  immediately  set  for 
settlement  the  night  they  are  received, 
exit  instructions  to  delete  outstanding 
exchange  orders  were  not  permitted 
under  NSCC  rules  because  Fimd/SERV's 
single-cycle  processing  environment  did 
not  provide  an  opportimity  for  exit 
instructions  to  be  executed. 

However.  Fund/SERV's  intra  day  or 
multi-cycle  processing  now  allows  a 
member  to  submit  instructions 
throughout  the  day.  Under  the  proposed 
rule  change  an  exchange  order  will 
continue  to  settle  on  the  next  business 
day  unless  a  member  submits  an  exit 
instruction  on  the  same  day  it  is 
received.  NSCC  plans  to  notify  members 
by  an  "Important  Notice"  on  March  29, 
1999,  that  it  intends  to  implement  the 
rule  change. 

NSCC  believes  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act '  and  the  rules  and  regulations 
thereimder  because  it  facilitates  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 


'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCC 

3  Specifically.  NSCC  is  amending  Rule  52.  A. 
Fund/SERV.  SEC  10. 

*  See  letter  from  Colleen  Daly.  Chairperson  of  the 
Investment  Company  Institute's  NSCC  Fund/SERV 
Enhancement  Committee  (February  4, 1999).  A 
copy  of  the  letter  is  included  with  NSCC's  filing. 

»15U.S.C78q-l. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  nde  change  have  been 
solicited  or  received  other  than  from  the 
chairperson  of  the  Investment  Company 
Listitute's  NSCC  Fund/SERV 
Enhancement  Committee.  Her 
comments  are  attached  to  the  proposal 
as  Exhibit  C.  NSCC  will  notify  the 
Commission  of  any  other  written 
comments  received  by  NSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.^ 
The  Commission  believes  that  the  rule 
change  is  consistent  with  this  obligation 
because  the  proposal  provides  Fund/ 
SERV  members  with  an  automated 
method  for  deleting  erroneous  exchange 
orders.  As  a  result,  the  proposed  rule 
change  reduces  the  likelihood  that 
Fimd/SERV  members  will  need  to  go 
outside  of  Fund/SERV  to  correct  an 
exchange  order.  Thus,  the  proposal 
promotes  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  filing 
because  accelerated  approval  will 
permit  NSCC  to  implement  this  feature 
of  Fund/SERV  in  a  timely  maimer. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  AU  submissions  should 
refer  to  the  file  number  SR-NSCC-99- 
02  and  should  be  submitted  by  April  26, 
1999. 

It  is  therefore  ordered,  piusuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  nde  change  (File  No.  SR- 
NSCC-99-02)  be,  and  hereby  is. 
approved  on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  99-8238  Filed  4-2-99;  8:45  ami 
BtLUNQ  CODE  a010-01-M 


DEPARTMENT  OF  STATE 

Office  of  Overseas  Schools 
{Public  Notice  3020] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Department  of  State. 
ACTION:  30-day  notice  of  information 
collection;  overseas  schools — grant 
status  reports. 

summary:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Renewal. 

Originating  Office:  A/QPR/OS. 

Title  of  Information  Collection: 
Overseas  Scliools — Grant  Status 
Reports. 

Frequency:  Aimual. 

Form  Number:  OMB  No.  1405-0033. 

Respondents:  Recipients  of  grants. 

Estimated  Number  of  Respondents: 
190. 

Average  Hours  Per  Response:  .25. 

Total  Estimated  Burden:  47.5  hours. 


•15U.S.C78q-l(b)(3)(F). 


'  17  CFR  20O.3O-3(a)(12). 
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Public  comments  are  being  solicited  . 
to  pennit  tbe  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility- 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  bvuden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pubhc  comments  or  requests  for 
additional  information  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  Keith  D.  Miller  of  the  Office 
of  Overseas  Schools  (703)  875-7800, 
U.S.  Department  of  State,  Washington, 
DC  20520. 

Dated:  March  19, 1999. 
Robert  B.  Dickson, 

Executive  Director,  Bureau  of  Administration. 
(FR  Doc.  99-6191  Filed  4-2-99;  8:45  am] 
BILLMG  COOE  4nO-03-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG-199d-64e2| 

Commerciai  Fishing  Industry  Vessel 
Advisory  Committee 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Commercial  Fishing 
Industry  Vessel  Advisory  Committee 
(CFIVAC)  will  meet  to  discuss  the  Coast 
Guard's  Fishing  Vessel  Casualty  Task 
Force  Report. 

DATES:  CFIVAC  will  meet  on 
Wednesday,  April  14, 1999,  from  8:30 
a.m.  to  4:30  p.m.  and  Thursday,  April 
15, 1999,  from  8:30  a.  m.  to  4:30  p.m. 
ADDRESSES:  CFIVAC  will  meet  in  the 
conference  room  of  the  Coast  Guard 
National  Pollution  Fimds  Center,  4200 
Wilson  Boulevard,  Suite  1000, 
Arlington,  Virginia.  This  notice  is 
avail^le  on  the  Internet  at  hhtp:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact 
Commander  Mark  A.  Prescott,  Executive 
Director  of  CFIVAC,  or  Lieutenant 
Commander  Randy  Clark,  Assistant  to 
the  Executive  Director,  telephone  202- 
267-1181,  fax  202-267-4570. 


SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2.  Under  the  authority  of 
the  General  Services  Administration 
Federal  Advisory  Committee 
Regulations,  41  Code  of  Federal 
Regulations  §  101-€.1015(b)(2),  this 
notice  is  given  with  less  than  1£^  days 
notice  due  to  the  exceptional 
circumstances.  Dxuing  the  closing  days 
of  1998  through  the  first  three  weeks  of 
1999  the  commercial  fishing  industry 
lost  four  vessels  and  11  lives  off  the 
Northeast  and  Mid- Atlantic  coasts  of  the 
United  States.  This  alarming  death  rate 
occurred  in  an  industry  that  is 
considered  one  of  America's  most 
dangerous  and  if  left  imabated  will  be 
the  deadliest  year  in  over  a  decade.  As 
a  result,  the  Coast  Guard  chartered  a 
Task  Force  to  conduct  a  fast  track  study 
to:  Determine  the  factual  circimistances 
of  these  casualties;  examine  these 
incidents  in  the  context  of  historical 
data  for  loss  of  Ufe  and  property; 
provide  quick  feedback  to  industry; 
review  the  ciirrent  fishing  vessel  safety 
program  and  past  recommendations  that 
have  the  potential  for  reducing  loss  of 
life  and  property;  recommend  the  most 
significant  measures  that  have  great 
potential  for  reducing  the  loss  of  Ufe 
and  property;  and  develop  a  direction  to 
be  pursued  by  CFIVAC,  the  Coast 
Guard,  and  industry.  The  Coast  Guard 
will  complete  the  Task  Force  Report  on. 
or  about,  April  5, 1999,  and  desires  that 
CFTVAC  review  the  report  and  make  its 
recommendations  as  soon  as  possible.  It 
is  essential  for  CFIVAC  to  meet  as 
quickly  as  possible  due  to  the  urgency 
of  this  matter.  Therefore,  it  is  not 
possible  to  provide  15  days  prior 
notification  of  this  meeting.  Interested 
parties,  including  members  of  Congress, 
have  been  advised  of  this  meeting. 

Agenda  of  Meeting 

Commercial  Fishing  Industry  Vessel 
Advisory  Committee  (CFIVAC). 

The  agenda  includes  the  following: 

(1)  Welcome,  administrative  issues. 

(2)  Review  and  comment  on  the  Coast 
Guard's  Fishing  Vessel  Casualty  Task 
Force  Report. 

Procedural 

The  meeting  is  open  to  the  public. 
This  will  be  a  worldng  meeting  of 
CFIVAC  and  there  will  be  limited 
opportimity  for  public  comment.  Please 
note  that  the  meeting  may  close  early  if 
all  business  is  finished.  Due  to  security 
procedures,  members  of  the  public  must 
produce  a  photo  ID  to  enter  the 
building. 


Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  feciUties  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  March  31, 1999. 

Robert  C  North, 

Assistant  Commandant  for  Marine  Safety  and 
Environmental  Protection. 

[FR  Doc.  99-8334  Filed  4-2-99;  8:45  am] 

BILLMO  COOE  4*1fr-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular;  Aircraft 
Engines  Instructions  for  Continued 
Airworttiiness 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  availability  of 
proposed  advisory  circular  and  request 
for  comments. 

SUMMARY:  This  notice  annoimces  the 
availabihty  of  dmft  Advisory  Circular 
(AC),  No.  33-XX,  Aircraft  Engine 
Instructions  for  Continued 
Airworthiness. 

DATES:  Comments  must  be  received  on 
or  before  May  5, 1999. 

ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to  the  Federal  Aviation 
Administration,  Attn:  Engine  and 
Propeller  Standards  Staff,  ANE-110, 
Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chung  Hsieh,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  at  the  above 
address,  telephone  (781)  238-7115,  fax 
(781)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  person 
named  under  FOR  FURTHER  INFORMATION 
CONTACT.  Interested  persons  are  invited 
to  comment  on  the  proposed  AC,  and  to 
submit  such  written  data,  views,  or 
arguments  as  they  desire.  Commenters 
must  identify  the  subject  of  the  AC,  and 
submit  comments  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  before 
issuance  of  the  final  AC. 
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Background 

This  AC  is  on  the  subject  of  continued 
airworthiness  of  aircraft  engines  type 
certificated  under  Title  14  of  the  Code 
of  Federal  Regulations,  part  33  (14CFR 
part  33).  The  information  and  guidance 
presented  in  this  AC  would  provide  a 
method  that  can  be  used  to  demonstrate 
compliance  with  the  requirements  of 
§  33.4  and  Appendix  A  to  part  33 — 
Instructions  for  Continued 
Airworthiness. 

This  advisory  circular  would  be 
published  under  the  authority  granted 
to  the  Administrator  by  49  U.S.C. 
106(g).  40113,  44701-44702,  44704  and 
would  provide  guidance  for  the 
requirements  in  14  CFR  part  33. 

Issued  in  Burlington,  Massachusetts,  on 
March  26, 1999. 
David  A.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-«242  Filed  4-2-99;  8:45  ami 

BILLMG  CODE  4t10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Availability  of  the  Record  of 
Decision  for  Terminal  Doppler  Weather 
Radar  to  Serve  John  F.  Kennedy 
international  and  LaGuardia  Airports, 
New  York  City,  NY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Availability  of  Record  of 
Decision  (ROD). 

summary:  Pursuant  to  49  U.S.C.  44501 
and  44502  and  in  accordance  with 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  FAA  Order  1050.1D— 
Policies  and  Procedures  for  Considering 
Environmental  Impacts,  the  FAA  has 
issued  a  Record  of  Decision  for 
Terminal  Doppler  Weather  Radar  to 
Serve  John  F.  Kennedy  International 
and  LaGuardia  Airports,  New  York, 
New  York.  After  careful  review  of  the 
administrative  record,  including  the 
final  environmental  impact  statement 
(EIS)  released  in  January  1999,  it  is  the 
final  determination  of  the  FAA  that 
installation  and  operation  of  the 
terminal  Doppler  weather  radar  (TDWR) 
to  serve  John  F.  Kennedy  International 
(JFK)  and  LaGuardia  (LGA)  Airports  at 
the  U.S.  Coast  Guard  (USCG)  Air  Station 
Brooklyn  site  in  Kings  Coimty,  New 
York,  is  approved.  The  installation  of  a 
single  TDWR  to  serve  both  JFK  and  LGA 
Airports  is  consistent  with  the 
responsibilities  of  the  FAA 
Administrator  under  49  U.S.C.  44501 


and  44502  et  seq.  This  action  is  also 
consistent  with  direction  provided  by 
Congress  in  the  1995  Department  of 
Transportation  and  Related  Agencies 
Appropriations  BiU,  Pub  L.  103-331 
(Sept.  30, 1994)  Conference  Report  on 
H.R.  4556, 103rd  Congress.  2nd  Session, 
140  Congressional  Record  9-603  (Sept. 
26, 1994).  In  reaching  this  decision, 
careful  consideration  has  been  given  to 
aviation  safety  and  operational  needs  as 
well  as  potential  environmental  effects. 
Therefore,  by  order  of  the  Administrator 
a  single  TDWR  will  be  installed  at  U.S. 
Coast  Guard  Air  Station  Brooklyn  site. 

This  order  is  subject  to  review  within 
60  days  in  the  U.S.  Coiut  of  Appeals  in 
accordance  with  the  provisions  of  49 
U.S.C.  46110.  This  ROD  will  be  sent  to 
those  parties  who  have  indicated  an 
interest  in  this  TDWR  project.  The  FAA 
will  publish  legal  notices  in  newspapers 
of  the  affected  area  of  New  York  Qty 
annotmcing  this  decision  and  the 
availabihty  of  this  ROD. 
FOR  FURTHER  INFORMATION  OR  TO  OBTAIN 
A  COPY  OF  THE  RECORD  OF  DECISION  OR 
FINAL  EIS,  CONTACT:  Jerome  D.  Schwartz, 
Environmental  Specialist,  Federal 
Aviation  Administration, 
Enviroiunental  Lead  for  TDWR,  AND- 
402,  800  Independence  Avenue,  SW, 
Washington,  DC  20591. 

Issued  in  Washington  DC  on  March  30, 
1999. 

James  C  Link, 

Leader,  Integrated  Product  Team  for 
Surveillance,  AND-400. 
IFR  Doc.  99-8243  Filed  4-2-99;  8:45  am] 

NLUNQ  CODE  4010-19-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Air  Traffic  Procedures  Advisory 
Committee 

AGENCY:  Federal  Aviadon 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  a  meeting  of 
the  Federal  Aviation  Administration  Air 
Traffic  Procedures  Advisory  Committee 
(ATP AC)  will  be  held  to  review  present 
air  traffic  control  procedvu«s  and 
practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures. 
DATES:  The  meeting  will  be  held  fi-om 
April  19-22, 1999,  firom  9  ajn.  to  5  p.m. 
each  day. 

ADDRESSES:  The  meeting  will  be  held  in 
the  MacCracken  room,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.  Washington.  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Eric  Harrell,  Executive  Director. 
ATP  AC.  En  Route/Terminal  Operations 
and  Procedures  Division,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-3725. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  2),  notice  is  hereby 
given  of  a  meeting  of  the  ATP  AC  to  be 
held  April  19  through  April  22, 1999.  in 
the  MacCracken  Room,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC. 

The  agenda  for  this  meeting  will 
cover:  a  continuation  of  the  Committee's 
review  of  present  air  traffic  control 
procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedm-es.  It  will  also  include: 

1.  Approval  of  Minutes. 

2.  Submission  and  Discussion  of 
Areas  of  Concern. 

3.  Discussion  of  Potential  Safety 
Items. 

4.  Report  from  Executive  Director 

5.  Items  of  Interest. 

6.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space 
available.  With  the  approval  of  the 
Chairperson,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  desiring  to  attend  and  persons 
desiring  to  present  oral  statements 
should  notify  the  person  listed  above 
not  later  than  April  16, 1999.  The  next 
quarterly  meeting  of  the  FAA  ATPAC  is 
planned  to  be  held  from  July  26-29, 
1999,  in  Osh  Kosh,  Wisconsin. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time  at  the  address 
given  above. 

Issued  in  Washington,  DC.  on  March  25, 
1999. 

Eric  Harrell, 

Executive  Director,  Air  Traffic  Procedures 
Advisory  Committee. 
IFR  Doc.  99-8318  Filed  4-2-99;  8:45  am] 
BHJJNQ  COOC  4»1»-1*-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Aircraft 
Certification  Procedures  Issues 


AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 
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summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  aircraft 
certification  procedures  issues. 

DATES:  The  meeting  will  be  held  on 
April  15. 1999,  at  9:00  a.m.  Arrange  for 
oral  presentations  by  April  9, 1999. 

ADDRESSES:  The  meeting  vtrill  be  held  at 
the  General  Aviation  Manufacturers 
Association,  1400  K  Street.  N.W.,  Suite 
801.  Washington,  DC  20005-2485. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marisa  Mullen.  Transportation  Industry 
Analyst,  Office  of  Rulemaking  (ARM- 
205),  800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-7653,  fax:  (202)  267-5075. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463:  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to  be 
held  on  April  15, 1999,  at  9:00  a.m.  at 
the  General  Aviation  Manufacturers 
Association,  1400  K  Street,  NW.,  Suite 
801,  Washington,  DC  20005-2485. 

The  agenda  for  this  meeting  will 
include: 

(1)  A  statiis  report  on  the  FAA 
submitted  rulemaking  projects  for 
"Type  Certification  Procedures  for 
Changed  Products",  "EstabUshment  of 
Organization  Designation  Authorization 
(ODA)  Procediues",  and  "Production 
Certification  and  Parts  Manufacturing"; 

(2)  A  status  report  on  the  Delegation 
Working  Group  tasking; 

(3)  A  status  report  on  the  Parts  and 
Production  Certification  Working  Group 
tasking;  and 

(4)  A  discussion  of  futiu«  meeting 
dates,  locations,  activities;  and  plans. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  April  5, 1999,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Executive 
Director,  or  by  bringing  the  copies  to  the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  MFORMATKM 
CONTACT. 


Issued  in  Washington,  DC,  on  March  26, 
1999. 

Brian  Yanei, 

Assistant  Executive  Director  for  Aircraft 
Certification  Procedures  Issues,  Aviation 
Rulemaking  Advisory  Ck>mmittee. 
[PR  Doc.  99-8241  Filed  4-2-99;  8:45  am] 
■ILLMQ  COM  4*10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[FHWA  Docket  No.  FHWA-e8-4334] 

Qualification  of  Drivefs;  Exemption 
Applications;  Vision 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  final  disposition. 

SUMMARY:  The  FHWA  announces  its 
decision  to  exempt  23  individuals  bom. 
the  vision  requirement  in  49  CFR 
391.41(b)(10). 
DATES:  April  5, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  vision 
exemptions  in  this  notice,  Ms.  Sandra 
Zywokarte,  Office  of  Motor  Carrier 
Research  and  Standards,  (202)  366- 
2987;  for  information  about  legal  issues 
related  to  this  notice,  Ms.  Judith 
Rutledge,  Office  of  the  Chief  Coimsel, 
(202)  366-0834,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Warfiington,  DC  20590.  Office 
houra  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  docimient 
may  be  downloaded  using  a  modem  and 
suitable  commiuications  software  from 
the  Federal  Register  Electronic  Bulletin 
Board  Service  at  (202)  512-1661. 
Internet  users  may  reach  the  Federal 
Register's  home  page  at:  http:// 
wvsrw.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://wMnv.access.gpo.gov/nara. 

Background 

Twenty-four  individuals  petitioned 
the  FHWA  for  a  waiver  of  the  \'ision 
requirement  in  49  CFR  391.41(b)(10). 
which  appUes  to  drivers  of  commercial 
motor  vehicles  (CMVs)  in  interstate 
commerce.  They  are  Gary  R.  Andersen, 
Joe  F.  Arnold,  Jack  E.  Atkinson,  Gary  A. 
Barrett.  Ivan  L.  Beal.  Johnny  A.  Beutler, 
Richard  D.  Carlson,  David  John  Collier, 
Tomie  L.  Estes,  Jay  E.  Finney,  Britt  D. 
Hazelwood,  Jon  R.  Houston,  Chad  M. 


Kallhoff,  Loras  G.  Knebel,  Rodney  D. 
Lemburg.  Dexter  L.  Myhre,  James  H. 
Oppliger,  Stephanie  D.  Randels,  Ehiane 
L.  Riendeau,  Darrell  Rohlb,  Marvin  L. 
Swillie,  Larry  Waldner,  and  Ronald 
Watt.  The  FHWA  evaluated  the 
petitions  on  thefr  merits,  as  required  by 
the  decision  in  Rauenhorst  v.  United 
States  Department  of  Transportation, 
Federal  Highway  Administration,  95 
F.3d  715  (8th  Qr.  1996),  and  made  a 
preliminary  determination  that  the 
waivers  should  be  granted.  On 
December  1, 1998,  the  agency  published 
notice  of  its  preliminary  detennination 
and  requested  comments  from  the 
public  (63  FR  66226).  The  comment 
period  closed  on  December  31, 1998. 
One  comment  was  received,  and  its 
contents  were  carefully  considered  by 
the  FHWA  in  reaching  the  final  decision 
to^ant  the  petitions. 

■The  FHWA  has  not  made  a  decision 
on  one  applicant,  Mr.  Jon  R.  Houston  of 
Iowa.  Subsequent  to  the  publication  of 
the  preliminary  determination,  the 
agency  received  additional  information 
from  the  Iowa  Department  of 
Transportation,  and  we  are  evaluating 
that  information.  A  decision  on  Mr. 
Houston's  petition  will  be  made  in  the 
future. 

When  the  remaining  23  individuals 
filed  their  vision  waiver  appUcations  on 
various  dates  before  Jime  9, 1998,  the 
FHWA  was  authorized  by  49  U.S.C. 
31136(e)  to  waive  the  vision  standard  if 
the  agency  determined  the  waiver  was 
consistent  with  the  public  interest  and 
the  safe  operation  of  CMVs.  As  the 
statute  did  not  limit  the  effective  period 
of  a  waiver,  the  agency  had  discretion 
to  issue  waivers  for  any  period 
warranted  by  the  circumstances  of  a 
request. 

On  June  9, 1998,  the  FHWA's  waiver 
authority  changed  with  enactment  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21),  Pub.  L.  No.  105-178, 
112  Stat.  107.  Section  4007  of  TEA-21 
amended  the  waiver  provisions  of  49 
U.S.C.  31315  and  31136(e)  to  change  the 
standard  for  evaluating  waiver  requests, 
to  distinguish  between  a  waiver  and  an 
exemption,  and  to  establish  term  limits 
for  both.  Under  revised  sections  31315 
and  31136(e),  the  FHWA  may  grant  a 
waiver  for  a  period  of  up  to  3  months 
or  an  exemption  for  a  renewable  2-year 
period.  The  23  applications  in  this 
proceeding  fall  within  the  scope  of  an 
exemption  request  under  the  revised 
statute. 

The  amendments  to  49  U.S.C.  31315 
and  31136(e)  also  changed  the  criteria 
for  exempting  a  person  from  application 
of  a  regulation.  Previously  an  exemption 
was  appropriate  if  it  was  consistent  with 
the  public  interest  and  the  safe 
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operation  of  CMVs.  Now  the  FHWA 
may  grant  an  exemption  if  it  finds  "such 
exemption  would  likely  achieve  a  level 
of  safety  that  is  equivalent  to,  or  greater 
than,  the  level  that  would  be  achieved 
absent  such  exemption."  The  new 
standard  provides  the  FHWA  greater 
flexibility  and  discretion  to  deal  with 
exemptions  than  the  previous  standard. 
(See  H.R.  Conf.  Rep.  No.  105-550,  at  489 
(1998).) 

Although  the  23  petitions  in  this 
proceeding  were  filed  before  enactment 
of  TEA-21,  the  FHWA  is  required  to 
apply  the  law  in  effect  at  the  time  of  its 
decision  unless  (1)  its  application  will 
result  in  a  manifest  injustice  or  (2)  the 
statutQ  or  legislative  history  directs 
otherwise.  Bradley  v.  School  Board  of 
the  City  of  Richmond.  416  U.S.  696 
(1974).  With  respect  to  the  new 
standard,  nothing  in  the  statute,  its 
history,  or  the  facts  in  this  proceeding 
meets  either  of  these  two  tests.  In  fact, 
the  new  standard  is  more  equitable  as  it 
allows  an  exemption  to  be  based  on  a 
reasonable  expectation  of  equivalent 
safety,  rather  than  requiring  an  absolute 
determination  that  safety  will  not  be 
diminished.  In  addition,  the  "public 
interest"  finding  required  under  the 
previous  standard  is  not  necessary 
under  the  new  exemption  standard. 
These  changes  enhance  the  FHWA's 
discretion  to  consider  exemptions,  thus 
benefitting  the  23  applicants  rather  than 
causing  an  injustice. 

For  that  reason,  we  applied  the  new 
standard  in  our  evaluation  of  these  23 
petitions  and  determined  that 
exempting  these  applicants  from  the 
vision  requirement  in  49  CFR 
391.4l(b)(10)  is  likely  to  achieve  a  level 
of  safety  equal  to,  or  greater  than,  the 
level  that  would  be  achieved  without 
the  exemption. 

Vision  and  Driving  Experience  of  the 
Applicants 

The  vision  requirement  in  49  CFR 
391.41(b)(10)  provides: 

A  person  is  physically  qualified  to  drive  a 
commercial  motor  vehicle  if  that  person  has 
distant  visual  acuity  of  at  least  20/40 
(Snellen)  in  each  eye  without  corrective 
lenses  or  visual  acuity  separately  corrected  to 
20/40  (Snellen)  or  better  with  corrective 
lenses,  distant  binocular  acuity  of  at  least  20/ 
40  (Snellen)  in  both  eyes  with  or  without 
corrective  lenses,  field  of  vision  of  at  least 
70°  in  the  horizontal  meridian  in  each  eye, 
and  the  ability  to  recognize  the  colors  of 
traffic  signals  and  devices  showing  standard 
red,  green,  and  amber. 

Since  1992,  the  FHWA  has 
undertaken  studies  to  determine  if  this 
vision  standard  should  be  amended. 
The  latest  report  from  our  medical  panel 
recommends  changing  the  field  of 


vision  standard  from  70°  to  120°,  while 
leaving  the  visual  acuity  standard 
unchanged.  (See  Frank  C.  Berson,  M.D., 
Mark  C.  Kuperwaser,  M.D.,  Lloyd  Paul 
Aiello,  M.D.,  and  James  W.  Rosenberg, 
M.D.,  "Visual  Requirements  and 
Commercial  Drivers,"  October  16, 1998, 
filed  in  the  docket).  The  panel's 
conclusion  supports  the  FHWA's  view 
that  the  present  standard  is  reasonable 
and  necessary  as  a  general  standard  to 
ensure  highway  safety.  The  FHWA  also 
recognizes  that  some  drivers  do  not 
meet  the  vision  standard  but  have 
adapted  their  driving  to  accommodate 
their  vision  limitation  and  demonstrated 
their  ability  to  drive  safely. 

The  23  applicants  fall  into  this 
category.  They  are  unable  to  meet  the 
vision  standard  in  one  eye  for  various 
reasons,  including  amblyopia,  retinal 
and  corneal  scars,  and  loss.of  an  eye  due 
to  an  accident.  In  most  cases,  their  eye 
conditions  were  not  recently  developed. 
All  but  five  apphcants  were  either  bom 
with  their  vision  impairments  or  have 
had  them  since  childhood.  They  have 
lived  with  them  for  periods  ranging 
from  16  to  46  years.  The  five  individuals 
who  sustained  their  vision  conditions  as 
adults  have  had  them  for  periods 
ranging  from  4  to  25  years. 

Although  each  applicant  has  one  eye 
which  does  not  meet  the  vision  standard 
in  Section  391.41(b)(10),  each  has  at 
least  20/40  corrected  vision  in  the  other 
eye  and,  in  a  doctor's  opinion,  can 
perform  all  the  tasks  necessary  to 
operate  a  CMV.  The  doctors'  opinions 
are  supported  by  the  applicants' 
possession  of  a  valid  commercial 
driver's  Ucense  (CDL).  Before  issuing  a 
CDL,  States  subject  drivers  to 
knowledge  and  performance  tests 
designed  to  evaluate  their  qualifications 
to  operate  the  CMV.  All  these  applicants 
satisfied  the  testing  standards  for  their 
State  of  residence.  By  meeting  State 
licensing  requirements,  the  applicants 
demonstrated  their  ability  to  operate  a 
commercial  vehicle,  with  their  limited 
vision,  to  the  satisfaction  of  the  State. 

While  possessing  a  valid  CDL,  these 
23  drivers  have  been  authorized  to  drive 
a  CMV  in  intrastate  commerce  even 
though  their  vision  disqualifies  them 
from  driving  in  interstate  commerce. 
They  have  driven  CMVs  with  their 
limited  vision  for  careers  ranging  from 
4  to  36  years.  In  the  past  3  years,  the  23 
drivers  had  a  total  of  five  moving 
violations  among  them.  Two  drivers 
were  involved  in  minor  accidents  in 
their  CMVs,  but  there  were  no  injuries 
and  neither  person  received  a  citation. 

The  qualifications,  experience,  and 
medical  condition  of  each  applicant 
were  stated  and  discussed  in  detail  in 
63  FR  66226,  December  1, 1998.  Since 


the  lone  docket  comment  did  not  focus 
on  the  qualifications  of  a  specific 
applicant,  we  have  not  repeated  the 
individual  profiles  here.  Our  summary 
analysis  of  the  applicants  as  a  group, 
however,  is  supported  by  the 
information  published  in  63  FR  66226. 

Basis  for  Exonption  Detennination 

Under  revised  49  U.S.C.  31315  and 
31136(e),  the  FHWA  may  grant  an 
exemption  from  the  vision  standard  in 
49  CFR  3gi.41(b)(10)  if  the  exemption  is 
likely  to  achieve  an  equivalent  or  greater 
level  of  safety  than  would  be  achieved 
without  the  exemption.  Without  the 
exemption,  applicants  will  continue  to 
be  restricted  to  intrastate  driving.  With 
the  exemption,  applicants  can  drive  in 
interstate  commerce.  Thus,  our  analysis 
focuses  on  whether  applicants  are  likely 
to  achieve  an  equal  or  greater  level  of 
safety  driving  in  interstate  commerce  as 
they  have  achieved  in  intrastate 
commerce. 

To  evaluate  the  efiiect  of  these 
exemptions  on  safety,  the  FHWA 
considered  not  only  the  medical  reports 
about  the  applicants'  vision  but  also 
their  driving  records  and  experience 
with  the  vision  deficiency.  Recent 
driving  performance  is  especially 
important  in  evaluating  future  safety, 
according  to  several  research  studies 
designed  to  correlate  past  and  future 
driving  performance.  Results  of  these 
studies  support  the  principle  that  the 
best  predictor  of  future  performance  by 
a  driver  is  his/her  past  record  of 
accidents  and  traffic  violations.  Copies 
of  the  studies  have  been  added  to  the 
docket. 

We  believe  we  can  properly  apply  the 
principle  to  monocular  drivers  because 
data  fiY>m  the  vision  waiver  program 
clearly  demonstrate  the  driving 
performance  of  monocular  drivers  in  the 
program  is  better  than  that  of  all  CMV 
drivers  collectively.  (See  61  FR  13338, 
13345,  March  26, 1996).  That  monocular 
drivers  in  the  waiver  program 
demonstrated  their  ability  to  drive 
safely  supports  a  conclusion  that  other 
monocular  drivers,  with  qualifications 
similar  to  those  required  by  the  waiver 
program,  can  also  adapt  to  their  vision 
deficiency  and  operate  safely. 

The  first  major  research  correlating ' 
past  and  future  performance  was  done 
in  England  by  Greenwood  and  Yule  in 
1920.  Subsequent  studies,  building  on 
that  model,  concluded  that  accident 
rates  for  the  same  individual  exposed  to 
certain  risks  for  two  different  time 
periods  vary  only  slightly.  (See  Bates 
and  Neyman,  University  of  California 
Publications  in  Statistics,  April  1952.) 
Other  studies  demonstrated  theories  of 
predicting  accident  proneness  from 
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accident  history  coupled  with  other 
factors.  These  foctors,  such  as  age,  sex. 
geographic  location,  mileage  driven  and 
conviction  history,  are  used  every  day 
by  insurance  companies  and  motor 
vehicle  bureaus  to  predict  the 
probability  of  an  individual 
experiencing  future  accidents.  (See 
Weber,  Donald  C.  "Accident  Rate 
Potential:  An  Application  of  Multiple 
Regression  Analysis  of  a  Poisson 
Process,"  Journal  of  American  Statistical 
Association,  June  1971).  A  1964 
California  Driver  Record  Study  prepared 
by  the  California  Department  of  Motor 
Vehicles  concluded  that  the  best  overall 
accident  predictor  for  both  concurrent 
and  nonconcunent  events  is  the  nimiber 
of  single  convictions.  This  study  used  3 
consecutive  years  of  data,  comparing  the 
experiences  of  drivers  in  the  first  2  years 
with  their  expteriences  in  the  final  year. 

Applying  principles  from  these 
studies  to  the  past  3-year  record  of  the 
23  appUcants,  we  note  that 
amiulatively  the  applicants  have  had 
(Mily  two  minor  accidents  and  five 
traffic  violations  in  the  last  3  years. 
None  of  the  violations  represented  a 
serious  traffic  violation  as  defined  in  49 
CFR  383.5,  and  neither  of  the  accidents 
involved  bodily  injiuy  or  resulted  in  a 
citation.  The  applicants  achieved  this 
record  of  safety  while  driving  with  their 
vision  impairment,  demonstrating  they 
have  adapted  their  driving  skills  to 
acconmiodate  their  condition.  As  the 
applicants'  driving  histories  with  their 
vision  deficiencies  are  predictors  of 
future  performance,  the  FHWA 
concludes  their  ability  to  drive  safely 
can  be  projected  into  the  future. 

In  addition,  we  believe  applicants' 
intrastate  driving  experience  provides 
an  adequate  basis  for  evaluating  their 
ability  to  drive  safely  in  interstate 
commerce.  Intrastate  driving,  like 
interstate  operations,  involves 
substantial  driving  on  highways  in  the 
interstate  system  and  on  other  roads 
built  to  interstate  standards.  Moreover, 
driving  in  congested  urban  areas 
exposes  the  driver  to  more  pedestrians 
and  vehicle  traffic  than  exist  on 
interstate  highways.  Faster  reaction  to 
traffic  and  traffic  signals  is  generally 
required  because  distances  are  more 
compact  than  on  highways,  lliese 
conditions  tax  visual  capacity  and 
driver  response  just  as  intensely  as 
interstate  driving  conditions,  llie 
veteran  drivers  in  this  proceeding  have 
operated  a  CMV  safely  imder  those 
conditions  for  at  least  4  years,  most  for 
much  longer.  Their  experience  and 
driving  records  lead  us  to  believe  the 
applicants  are  cap>able  of  operating  in 
interstate  commerce  as  safely  as  they 
have  in  intrastate  commerce. 


Consequently,  the  FHWA  finds  that 
exempting  appUcants  from  the  vision 
standard  in  49  CFR  391.41(b)(10)  is 
likely  to  achieve  a  level  of  safety  equal 
to  that  existing  without  the  exemption. 
For  this  reason,  the  agency  will  grant 
the  exemptions  for  the  2-year  period 
allowed  by  49  U.S.C.  31315  and 
31136(e). 

We  recognize  that  the  vision  of  an 
applicant  may  change  and  affect  his/her 
ability  to  operate  a  commercial  vehicle 
as  safely  as  in  the  past.  As  a  condition 
of  the  exemption,  therefore,  the  FHWA 
will  impose  requirements  on  the  23 
individuals  consistent  with  the 
grandfathering  provisions  applied  to 
drivers  who  participated  in  the  agency's 
vision  waiver  program. 

Those  requirements  are  found  at  49 
CFR  391.64(b)  and  include  the 
following:  (1)  that  each  individual  be 
physically  examined  every  year  (a)  by 
an  ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b)(10),  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  its  driver  qualification  file, 
or  keep  a  copy  in  his/her  driver 
qualification  file  if  he/she  is  self- 
employed.  The  driver  must  also  have  a 
copy  of  the  certification  when  driving  so 
it  may  be  presented  to  a  duly  authorized 
Federal.  State,  or  local  enforcement 
official. 

IKscussion  of  Comment 

The  FHWA  received  one  comment  in 
this  proceeding.  In  that  comment,  J.B. 
Himt  Transport,  Inc.  (Himt)  expresses 
general  opposition  to  exemptions  from 
the  physical  qualification  standards  and 
raises  procedural  objections  to  this 
proceeding. 

On  the  procedural  issue.  Hunt 
maintains  that  the  applicants  should 
reapply  under  the  standards  which  will 
be  adopted  in  Docket  No.  FHWA-98- 
4145,  Federal  Motor  Carrier  Safety 
Regulations;  Waivers,  Exemptions,  and 
Pilot  Programs;  Rules  and  Procedures, 
63  FR  67600,  December  8, 1998,  to 
implement  the  TEA-21  changes  to  the 
agency's  exemption  authority.  It  asserts 
that  the  agency  is  disregarding  the 
rulemaking  process  by  considering 
vision  waiver  requests  filed  after  the 
waiver  program  was  closed  and  before 
rules  are  ftUly  adopted  to  implement  the 


new  provisions  of  49  U.S.C  31315  and 
31136(e). 

Section  4007  of  TEA-21  requires  the 
Secretary  of  Transportation  to 
promulgate  regtdations  specifying  the 
procedures  by  which  a  person  may 
request  an  exemption.  "The  statute  Usts 
four  items  of  information  an  applicant 
must  submit  with  an  exemption  petition 
and  gives  the  Secretary  180  days  (from 
June  9, 1998)  to  implement  the  new 
procedural  regulations.  On  December  8, 
1998,  the  agency  published  interim  final 
rules  in  Docket  No.  FHWA-98-4145  to 
implement  section  4007.  The  interim 
rules  will  govern  exemption  requests 
filed  on  or  after  June  9, 1998,  until  final 
rules  are  adopted  in  that  proceeding. 

Before  publishing  its  notice  of  intent 
to  grant  these  applications,,  the  FHWA 
determined  that  applying  the  new 
procedtiral  requirements  of  section  4007 
of  TEA-21  would  adversely  affect  the 
applicants.  As  we  explained  in  63  FR 
66226,  December  1, 1998,  it  would  have 
been  manifestly  unjust  to  hold 
applications  filed  before  June  9, 1998,  in 
abeyance  until  new  procedural 
regulations  were  implemented  in 
December,  and  then  require  the 
appUcants  to  submit  conforming, 
supplementary  information  to  support 
their  exemption  request.  Such  delay  not 
only  would  have  been  unjust  but  would 
have  provided  nothing  to  enhance 
safety.  For  these  reasons,  the  FHWA 
decided  not  to  apply  the  procedural 
requirements  of  section  4007  to 
exemption  requests  filed  before  its 
effective  date,  June  9, 1998.  As  these 
appUcations  were  filed  before  that  date, 
we  processed  them  under  procedures  in 
effect  at  the  time  they  were  filed,  a 
decision  supported  by  Bradley  v.  School 
Board  of  the  City  of  Richmond,  416  U.S. 
696  (1974). 

The  balance  of  Htmt's  conunents 
relate  to  its  opposition  to  exemptions  for 
drivers  who  cannot  meet  the  existing 
medical  standards.  First,  Himt  asserts 
that  "minimum  safety  standards" 
should  apply  to  every  CMV  driver  in 
interstate  commerce  without  the 
possibiUty  of  waiver  or  exemption.  If 
the  vision  standard  in  49  CFR 
391.41(b)(10)  is  the  appropriate 
minimum  standard.  Hunt  urges,  it 
should  be  appUed  without  exception.  If 
it  is  not,  the  standard  should  be 
reviewed  in  accordance  with  several 
guidelines  suggested  by  Hunt  in  its 
comments. 

The  FHWA  continues  to  review  the 
vision  standard  in  49  CFR  391.41(b)(10). 
as  evidenced  by  the  medical  panel's 
report  dated  October  16, 1998,  filed  in 
this  docket,  and  we  welcome  Hunt's 
suggested  guidelines  to  factor  into  our 
review  process.  Notwithstanding  the 
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ongoing  review  of  the  vision  standard, 
however,  the  FHWA  must  comply  with 
Rauenhorst  v.  United  States  Department 
of  Transportation,  Federal  Highway 
Administration.  95  F.3d  715  (8th  Cir. 
1996),  and  grant  individual  exemptions 
under  standards  that  are  consistent  with 
public  safety.  Meeting  those  standards, 
the  23  veteran  drivers  in  this  case  have 
demonstrated  to  our  satisfaction  that 
they  can  operate  a  CMV  with  their 
aurent  vision  as  safely  in  interstate 
commerce  as  they  have  in  intrastate 
commerce.  Accordingly,  they  quaUfy  for 
an  exemption  under  49  U.S.C.  31315 
and  31136(e). 

Hunt  also  asserts  that  motor  carriers 
should  be  given  regulatory  relief  which 
would  allow  them  to  maintain  the  more 
stringent  vision  standard  foimd  in  49 
CFR  391.41(b)(10)  and  the  right  to 
legally  decline  the  use  of  a  driver  with 
an  exemption.  Absent  that  reUef,  Hunt 
urges  that  motor  carriers  "forced  to  use 
a  waived  or  exempted  driver"  should 
receive  a  hold  harmless  agreement  from 
the  FHWA  relieving  them  of  liabiUty  in 
case  a  medically  exempted  driver  has  a 
traffic  accident. 

The  FHWA's  physical  qualification 
standards  are  minimum  requirements; 
thus,  carriers  already  have  the  right  to 
maintain  standards  that  meet  or  exceed 
those  established  by  the  agency  (49  CFR 
390.3(d)).  When  motor  carriers  apply 
higher  physical  standards  than  required 
by  the  FHWA,  however,  they  must  be 
prepared  to  justify  their  requirements  if 
challenged  under  the  Americans  with 
DisabiUties  Act.  Pub.L.  101-336, 104 
Stat.  327,  or  any  other  law.  In  short,  a 
motor  carrier  has  a  legal  obligation  not 
to  discriminate  on  the  basis  of  a 
disability,  and  the  FHWA  cannot  relieve 
a  carrier  of  that  obligation. 

Conclusion 

After  considering  the  comment  to  the 
docket  and  based  upon  its  evaluation  of 
the  23  waiver  appUcations  in 
accordance  with  Rauenhorst  v.  United 
States  Department  of  Transportation, 
Federal  Highway  Administration,  supra, 
the  FHWA  exempts  Gary  R.  Andersen. 
Joe  F.  Arnold,  Jack  E.  Atkinson,  Gary  A. 
Barrett,  Ivan  L.  Beal,  Johnny  A.  Beutler, 
Richard  D.  Carlson,  David  John  Collier, 
Tomie  L.  Estes,  Jay  E.  Finney,  Britt  D. 
Hazelwood.  Jerome  R.  Jessen,  Chad  M. 
Kallhoff.  Loras  G.  Knebel.  Rodney  D. 
Lemburg,  Dexter  L.  Myhre,  James  H. 
Oppliger,  Stephanie  D.  Randels,  Duane 
L.  Riendeau,  Darrell  Rohlfs,  Marvin  L. 
Swillie,  Larry  Waldner,  and  Ronald 
Watt  from  the  vision  requirement  in  49 
CFR  391.41(b)(10),  subject  to  the 
following  conditions:  (1)  That  each 
individual  be  physically  examined 
every  year  (a)  by  an  ophthalmologist  or 


optometrist  who  attests  that  the  vision 
in  the  better  eye  continues  to  meet  the 
standard  in  49  CFR  391.41(b)(10),  and 
(b)  by  a  medical  examiner  who  attests 
that  the  individual  is  otherwise 
physically  qualified  imder  49  CFR 
391.41;  (2)  that  each  individual  provide 
a  copy  of  the  ophthalmologist's  or 
optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  aimual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  aimual 
medical  certification  to  the  employer  for 
retention  in  its  driver  qualification  file, 
or  keep  a  copy  in  his/her  driver 
qualification  file  if  he/she  is  self- 
employed.  The  driver  must  also  have  a 
copy  of  the  certification  when  driving  so 
it  may  be  presented  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official. 

In  accordance  with  revised  49  U.S.C. 
31315  and  31136(e),  each  exemption 
will  be  valid  for  2  years  imless  revoked 
earUer  by  the  FHWA.  The  exemption 
will  be  revoked  if  (1)  the  person  fails  to 
comply  with  the  terms  and  conditions 
of  the  exemption;  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and  31136. 
If  the  exemption  is  still  effective  at  the 
end  of  the  2-year  period,  the  person  may 
apply  to  the  FHWA  for  a  renewal  imder 
procedures  in  effect  at  that  time. 

Authority:  49  U.S.C.  31315  and  31136;  23 
U.S.C.  315;  49  CFR  1.48. 

Issued  on:  March  29, 1999. 

Kenneth  R.  Wykle. 

Federal  Highway  Administrator. 

[FR  Doc.  99-8196  Filed  4-2-99;  8:45  am] 

HLUNQ  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Environmental  Impact  Statement  on 
the  Tampa  Bay  Regional  Rail  System 
in  Tampa,  Florida 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement. 

summary:  The  Federal  Transit 
Administration  (FT A)  and  the 
Hillsborough  Area  Regional  Transit 
Authority  intend  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Tampa  Bay  Regional  Rail  project 
in  the  City  of  Tampa  and  Hillsborough 
County,  Florida.  The  EIS  is  being 
prepared  in  conformance  with  the 
National  Environmental  PoUcy  Act 


(NEPA),  and  will  also  address  the 
requirements  of  other  federal  and  state 
environmental  laws.  The  FTA  will  be 
the  lead  federal  agency.  The  EIS  will 
address  the  social,  economic,  and 
environmental  effects  of  selected 
transportation  improvements  identified 
in  the  "Early  Action  Plan"  identified  as 
a  result  of  the  Alternatives  for  Mobifity 
Enhancement  Major  Investment  Study 
(MIS)  which  was  completed  in  April  of 
1998.  HART  will  perform  this  effort  in 
coordination  with  the  following 
consulting  agencies:  the  Florida 
Department  of  Transportation  (FOOT), 
the  Hillsborough  County  Metropolitan 
Plaiming  Organization  (MPO), 
Hillsborough  County,  and  the  City  of 
Tampa. 

The  EIS  will  evaluate  selected 
transportation  improvements  in  the 
corridors  between  the  central  business 
district  in  Tampa  and  three 
destinations:  the  University  of  South 
Florida  to  the  north,  Westshore/ 
Hillsborough  Community  College  to  the 
west,  and  Port  Tampa  to  the  south.  The 
EIS  will  evaluate  the  following 
transportation  alternatives:  a  No  Build 
Alternative,  a  Transportation  System 
Management  (TSM)  Alternative,  and 
Rail  Transit  Alternatives  using  Diesel 
Multiple  Units.  The  No  Build 
Alternative  will  consist  of 
improvements  that  are  existing  or 
committed  (i.e.,  funded).  The  TSM 
Alternative  will  consist  of  bus 
improvements  and  other  transportation 
system  management  approaches.  The 
Rail  Transit  Alternative  Diesel  Multiple 
Units  are  self-propelled  rail  transit  cars 
that  do  not  require  electrification  of  the 
right-of-way,  but  can  operate  on  tracks 
in  streets  or  adjacent  to  fi«ight  rail 
tracks.  In  addition,  reasonable 
alternatives  suggested  during  the 
scoping  process  will  be  considered. 

Scoping  will  be  accomplished 
through  correspondence  with  interested 
persons,  organizations,  and  federal,  state 
and  local  agencies,  as  well  as  through 
public  meetings.  See  SUPPLEMENTARY 
INFORMATION  below  for  details. 
DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  alternatives 
and  impacts  to  be  considered  should  be 
sent  to  HART  by  May  21. 1999.  See 
ADDRESSES  below.  Three  Public  Scoping 
Meetings  and  one  Agency  Scoping 
Meeting  will  be  held  on  the  following 
dates  and  times:  Agency  Scoping — ^April 
13, 1999  at  9:00  to  11:00  a.m.;  Public 
Scoping  Meetings — ^April  13, 19,  and  20, 
1999  at  4:00  to  7:00  p.m.  See  ADDRESSES 
below. 

ADDRESSES:  Written  comments  should 
be  sent  to  Mr.  Steve  Carroll,  Project 
Manager,  Hillsborough  Area  Regional 
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Transit  Authority,  201  East  Kennedy 
Boulevard,  Suite  1600,  Tampa,  Florida, 
33602.  Phone:  (813)  223-6831.  The 
scoping  meetings  will  be  held  at  the 
following  locations: 

1.  April  13, 1999—9:00  a.m.  to  11:00 
a.m.  County  Center,  601  E.  Kennedy 
Boulevard  26th  Floor,  Room  A, 
Downtown  Tampa,  Florida  (located 
between  Kennedy  Blvd.  and  Jackson  St., 
and  Morgan  St.  and  Pierce  St.) 

2.  April  13, 1999—4:00  p.m.  to  7:00 
p.m.  Marshall  Center  at  the  University 
of  South  Florida,  4202  E.  Fowler 
Avenue,  USE  Campus,  Tampa,  Florida 
(located  on  Fowler  Ave.  between  30th 
St.  and  56th  St.) 

3.  April  19, 1999—4:00  p.m.  to  7:00 
p.m.  TECO  Hall  in  TECO  Plaza,  702  N. 
Franklin  Street,  Downtown  Tampa, 
Florida  (located  between  Polk  St.  and 
Zack  St.,  and  Franklin  St.  and  Tampa 
St.) 

4.  April  20, 1999 — 4:00  p.m.  to  7:00 
p.m.  Port  Tampa  Library,  4902 
Commerce  Street,  Port  Tampa  City, 
Florida  (located  just  south  of  the  apex 
at  hiterbay  and  Westshore  Blvd.  on 
Commerce  St.) 

Directions  to  meeting  sites  and 
information  about  special 
accommodation  (Spanish  translation, 
signing  for  hearing  impaired, 
wheelchair  access,  etc.)  is  available  from 
Vasti  Amaro  at  HART  at  201  East 
Kennedy  Boulevard,  Suite  1600,  Tampa, 
Florida  33602.  or (813)  254-4278. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elizabeth  Martin,  Community  Planner, 
Federal  Transit  Administration  Region 
4.  Phone  (404)  562-3500. 
SUPPLEMENTARY  INFORMATION: 

L  Scoping 

FTA  and  HART  invite  interested 
individuals,  organizations,  and 
businesses  and  federal,  state  and  local 
agencies  to  participate  in  definii;g  the 
alternatives  to  be  evaluated  and 
identifying  any  significant  social, 
economic,  or  environmental  issues 
related  to  the  alternatives.  Comments  on 
the  appropriateness  of  the  alternatives 
and  impact  issues  are  encouraged. 
Specific  suggestions  on  additional 
alternatives  to  be  examined  and  issues 
to  be  addressed  are  welcomed  and  will 
be  considered  in  the  development  of  the 
final  study  scope.  Comments  may  be 
made  orally  at  the  meetings  or  in 
writing  prior  to  May  21, 1999. 

HART  staff  vrill  be  present  at  the 
scoping  meetings  to  describe  the 
corridor  alternatives,  answer  any 
questions,  and  receive  comments. 
Additional  opportunities  for  public 
participation  will  be  provided 
throughout  the  EIS  preparation  to 


review  findings  and  results  and  to 
sohdt  comments.  Interested  persons 
will  be  notified  of  project  progress 
through  ongoing  community 
information  distributed  to  the  project 
mailing  list  that  will  include  all  scoping 
participants. 

Additional  background  information 
on  the  need  for  the  project,  the  EIS 
process,  alternatives,  and  impact  issues 
to  be  addressed  by  the  EIS  is  contained 
in  a  docimient  entitled  "Project 
Scoping."  Copies  of  the  doctunent  have 
been  distributed  to  affected  federal,  state 
and  local  agencies,  and  interested 
parties  currently  on  the  project  mailing 
fist.  Others  may  request  the  docimient 
from  HART.  See  ADDRESSES  above. 

n.  Description  of  Study  Area  and 
ProiectNeed 

The  study  area  is  located  in  the  Qty 
of  Tampa  and  Hillsborough  County.  It 
extends  approximately  28.5  miles 
between  Downtown  Tampa  and  the 
University  of  South  Florida  (USF)  to  the 
north,  Hillsborough  Area  Commimity 
College  to  the  west  (Westshore),  and 
Port  Tampa  to  the  south.  Between  USF 
and  Port  Tampa,  approximately  18.5 
miles  of  Diesel  MiUtiple  Unit  rail  transit 
faciUties  would  generally  follow  the 
existing  CSX  Railroad  tracks,  which 
currenUy  have  active  freight  service. 
Between  Downtown  and  Westshore/ 
Hillsborough  Community  College, 
approximately  10  miles  of  Diesel 
Multiple  Unit  rail  transit  faciUties 
would  generally  follow  the  1-275 
corridor.  The  area  is  currently  served  by 
HART  bus  service,  and  there  is  no 
existing  rail  rapid  transit  or  commuter 
service  in  the  study  area. 

The  study  area  includes  and  connects 
the  three  largest  employment/activity 
centers  in  the  Tampa  Bay  area:  USF, 
Westshore,  and  Downtown.  Residential 
areas  in  between  and  adjacent  to  these 
destinations  would  also  be  served. 
Availability  of  right-of-way  in  the  study 
area  is  constrained,  and  substantial 
increases  in  travel  demand  will  exceed 
existing  and  planned  capacity  of  the 
roadway  system.  The  adopted  cost 
affordable  Long  Range  Transportation 
Plan  for  the  region  calls  for  a 
combination  of  modal  improvements, 
including  widening  of  existing 
roadways,  improvements  to  the  bus 
system,  pedestrian  and  bicycle  facilities 
enhancement,  appUcation  of  technology 
to  manage  demand  and  improve  system 
efGciencies,  and  introduction  of  Diesel 
Multiple  Unit  rail  transit  service. 

In  response  to  the  study  area  needs, 
HART  and  the  Hillsborough  County 
MPO  conducted  a  Major  Investment 
Study  in  the  study  area.  The  results  of 
the  Major  Investment  Study,  which  was 


completed  in  April  1998,  concluded 
with  the  selection  of  a  Locally  Preferred 
Strategy  including  Diesel  Multiple  Unit 
rapid  rail  service  between  Downtown, 
USF,  Hillsborough  Commimity  College/ 
Westshore  and  Port  Tampa,  and 
substantial  improvements  to  bus 
service.  The  transit  improvements  are 
intended  to  increase  the  capacity  of  the 
transportation  network,  improve 
accessibiUty  and  mobility,  diversify 
transportation  choices,  and  help  achieve 
regional  air  quality  goals  by  providing 
alternatives  to  the  single-occupant 
vehicle  and  the  opportimity  to  reduce 
vehicle  miles  traveled. 

AltematiTes 

The  transportation  alternatives 
proposed  for  consideration  in  this 
project  area  include: 

(1)  No-Build  Alternative,  which 
involves  no  change  to  transportation 
services  or  facilities  in  the  Corridor 
bevond  already  committed  projects;' 

(2)  A  Transportaticm  System 
Management  Alternative  which  focuses 
on  operational  and  low  to  medium  cost . 
capital  improvements  to  bus  transit 
routes  and  services  in  the  project  area;   ° 
and 

(3)  Diesel  Multiple  Unit  rail  rapid 
transit  alternatives  ranging  from 
approximately  18.5  to  approximately 
28.5  miles  of  rail  generally  located 
parallel  to  existing  CSX  railroad 
corridors  from  USF  through  Downtown 
Tampa  to  Port  Tampa,  and  the  1-275 
Corridor  through  Westshore.  Stations 
would  be  located  to  serve  potential 
significant  trip  generators  and  in  areas 
where  economic  development  efforts  are 
planned  or  imderway.  llie  locations  of 
stations  and  resulting  impacts  will  be  an 
important  area  of  consideration  during 
the  study. 

Potential  Impacts  for  Analysis 

The  FTA  and  HART  intend  to 
evaluate  significant  social, 
environmental,  and  economic  impacts 
of  the  alternatives  analyzed  in  the  EIS. 
Primary  factors  to  be  addressed  include: 
land  use,  economic  development,  traffic 
and  parking,  coordination  with  ongoing 
transportation  projects,  grade  crossing 
safety,  noise  and  vibration,  community 
impacts,  environmental  justice,  historic/ 
archaeological  sites,  water  quality,  air 
quality,  contaminated  materials  and 
capital  and  operating  costs.  Impacts  on 
other  factors  including  aesthetics, 
parklands,  ecosystems,  threatened  and 
endangered  species,  and  energy  will 
also  be  assessed.  Other  potential  impact 
issues  may  be  added  as  a  result  of 
scoping  and  agency  coordination  efforts. 
Mitigation  measures  will  be  identified 
for  significant  environmental  impacts. 
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The  subjects  and  level  of  detail 
addressed  in  the  EIS  wrill  be  consistent 
with  the  requirements  of  the  joint  FT  A/ 
FHWA  environmental  regulations  (23 
CFR  771  and  40  CFR  1500-1508)  and 
other  related  regulations.  The  proposed 
impact  assessment  and  evaluation  will 
take  into  account  both  positive  and 
negative  effects,  direct  and  indirect 
impacts,  short-term  (construction)  and 
long-term  impacts,  and  cumulative 
effects. 

FTA  Procedures 

In  accordance  with  federal 
transportation  planning  regulations  and 
environmental  procedures  (40  CFR  Part 
1500-1508  and  23  CFR  Fart  771),  the 
EIS  will  be  prepared  to  consider 
reasonable  alternatives,  assess  the 
potential  impacts  associated  with 
reasonable  alternatives,  and  provide  the 
pubhc  with  the  opportunity  to 
comment.  The  EIS  will  be  prepared  to 
address  the  components  of  the  Locally 
Preferred  Strategy  identified  in  the  1998 
Major  Investment  Study  in  the  corridor 
between  downtown  Tampa  and  the 
University  of  South  Florida, 
Hillsborough  Commimity  College,  and 
Port  Tampa.  The  Draft  EIS  will  be 
circulated  to  solicit  public  and  agency 
comments  on  the  proposed  action. 
Based  on  the  comments  received  on  the 
Draft  EIS,  HART  will  prepare  the  Final 
EIS.  Opportunity  for  public  comment 
will  be  provided  throughout  project 
development  process. 

Issued  On:  March  30, 1999. 
SuMB  E.  Sduruth, 

Regional  Administrator. 
[FR  Doc.  99-8197  Filed  4-2-99;  8:45  am] 
I  COM  4*10-B7-P 


DEPARTMEHT  OF  THE  TREASURY 

Offic*  of  Thrift  Supervision 

Proposad  Agency  information 
Collaetlon  Activities;  Comment 
Request 

ACnON:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasiiry,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Today,  the  Office  of 
Thrift  Supervision  within  the 
Department  of  the  Treasury  solicits 
comments  on  the  S&L  Holding 
Company  Registration  Statement. 


DATES:  Submit  written  comments  on  or 
before  June  4, 1999. 

ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Information 
Management  and  Services,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  Attention  1550- 
0020.  Hand  deliver  comments  to  the 
Public  Reference  Room.  1700  G  Street, 
NW.,  lower  level,  from  9:00  a.m.  to  4:00 
p.m.  on  business  days;  they  may  be  sent 
by  facsimile  transmission  to  FAX 
Number  (202)  906-7755;  or  they  may  be 
sent  by  e-mail  to 
public.info@ots.treas.gov.  Those 
commenting  by  e-mail  should  include 
their  name  and  telephone  nimiber. 
Comments  over  25  pages  in  length 
should  be  sent  to  FAX  number  (202) 
906-6956.  Conmients  are  available  for 
inspection  at  1700  G  St.  N.W.,  from  9:00 
a.m.  imtil  4:00  p.m.  on  business  days. 

Interested  persons  may  also  inspect 
copies  of  the  Form  with  instructions  at 
1700  G  Street,  NW.,  fit)m  9:00  a.m.  until 
4:00  p.m.  on  business  days  or  from 
PubliFax,  OTS'  Fax-on-Demand  system, 
at  (202)  906-5660. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadine  Washington,  Supervision,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  DC  20552,  (202)  906- 
6706. 
SUPPLEMENTARY  INFORMATION: 

Title:  S&L  Holding  Company 
Registration  Statement. 

OMB  Number:  1550-0020. 

Form  Number:  H-(e) . 

Abstract:  This  information  is 
necessary  to  determine  whether  a 
company  meets  the  statutory  standards 
to  become  a  savings  and  loan  holding 
company. 

Current  Actions:  OTS  proposes  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
135. 

Estimated  Time  Per  Respondent:  8 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,080  hours. 

Request  for  Comments:  The  OTS  will 
summarize  comments  submitted  in 
response  to  this  notice  or  will  include 
these  comments  in  its  request  for  OMB 
approval.  All  conunents  will  become  a 
matter  of  public  record.  The  OTS  invites 
comment  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu^cy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 


information;  (c)  ways  to  enhance  the 
quality;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  March  29, 1999. 
Celia  Wintnr. 

Director,  Information  Management  and 

Services. 

[FR  Doc.  99-8323  Filed  4-2-99;  8:45  am] 

BaiMQ  CODE  C72O-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  information 
Collection  Activities;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Today,  the  Office  of 
Thrift  Supervision  within  the 
Department  of  the  Treasury  solicits 
conunents  on  the  S&L  Holding 
Company  Applications. 
DATES:  Submit  written  comments  on  or 
before  June  4,  1999. 

ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Information 
Management  and  Services,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  Attention  1550- 
0015.  Hand  deliver  comments  to  the 
Public  Reference  Room,  1700  G  Street, 
NW.,  lower  level,  from  9:00  a.m.  to  4:00 
p.m.  on  business  days.  Send  facsimile 
transmissions  to  FAX  Number  (202) 
906-7755;  or  they  may  be  sent  by  e-mail 
to  public.info@ots.treas.gov.  Those 
commenting  by  e-mail  should  include 
their  name  and  telephone  ntunber. 
Comments  over  25  pages  in  length 
should  be  sent  to  FAX  niunber  (202) 
906-6956.  Comments  are  available  for 
inspection  at  1700  G  Street,  N.W.,  from 
9:00  a.m.  until  4:00  p.m.  on  business 
days. 

Interested  persons  may  also  inspect 
copies  of  the  Form  with  instructions  at 
1700  G  Street,  NW.,  from  9:00  A.M. 
until  4:00  P.M.  on  business  days  or  from 
PubliFax,  OTS'  Fax-on-Demand  system, 
at  (202)  906-5660. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadine  Washington,  Supervision,  Office 
of  Thrift  Supervision,  1700  G  Street. 
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NW.,  Washington.  DC  20552,  (202)  906- 

6706. 

SUPPLEMENTARY  INFORMATIONt 

Title:  S&L  Holding  Company 
Applications 

0MB  Number:  1550-0015 

Form  Number:  H-(b)10 

Abstract:  This  information  is 
collected  to  determine  if  a  savings  and 
loan  holding  comptany  has  adhered  to 
the  statutes,  regulations,  and  condition 
of  approval  to  acquire  an  insured 
institution  and  whether  any  of  the 
holding  company's  activities  would  be 
injurious  to  the  operation  of  the 
subsidiary  savings  institution. 

Current  Actions:  OTS  proposes  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 
154. 

Estimated  Time  Per  Respondent:  500 
hovurs. 

Estimated  Total  Annual  Burden 
Hours:  77,000  hours. 

Request  for  Comments:  The  OTS  will 
summarize  comments  submitted  in 
response  to  this  notice  or  will  include 
these  comments  in  its  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  The  OTS  invites 
comment  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  and  (d)  ways  to  minimize  the 
bttrden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  March  29, 1999. 
CelU  Winter. 

Director,  Infmmation  Management  and 
Services. 

(FR  Doc.  99-8324  Filed  4-2-99: 8:45  am] 
auMQ  ooo€  tne-ai-p^ 


UNITED  STATES  INFORMATION 
AGENCY 

Proposed  Collection;  Comment  ^ 
Request 

AOBICY:  United  States  Information 

Agency. 

ACnON:  Proposed  Collection;  Comment 

Request. 

summary:  The  United  States  Information 
Agency,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 


burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
an  information  collection  requirement 
concerning  the  public  use  form  entitled 
"Application  for  Certificate  of 
International  Educational  Character." 
This  request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L  104-13;  44  U.S.C. 
3506(c)(2)(A).- 

Comments  are  requested  on  the 
proposed  information  collection 
concerning:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Agency's  burden 
estimates;  (c)  ways  to  enhance  the 
quality,  utiUty,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Send  comments  regarding  this  burdmi 
estimates  or  any  other  aspect  of  this 
collection  of  information  to  the  United 
States  Information  Agency,  M/AOL,  301 
Fourth  Street,  SW,  Washington,  DC 
20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Dodcet 
Library,  Room  10202,  NEOB, 
Washiiigton,  DC  20503. 
DATES:  Comments  are  due  on  or  before 
June  4, 1999. 

COPIESr  Copies  of  the  Request  for 
Clearance  (OMB  83-1),  supporting 
statement,  and  other  documents  th^ 
will  be  submitted  to  OMB  for  approval 
may  be  obtained  from  the  USIA 
Clearance  Officer.  Comments  should  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB, 
Attention:  Desk  Officer  fw  USIA,  and 
also  to  the  USIA  Clearance  Officer. 
R}R  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer,  Ms.  Jeannette 
Giovetti,  United  States  Information 
Agency.  M/AOL.  301  Fourth  Street.  SW, 
Washington,  DC  20547;  telephone  (202) 
619-4408,  internet  address: 
JCiovetteUSLA.  GOV;  and  OMB  review: 
Mr.  Jeff  Hill,  Office  of  Information  and 
Regulatory  A^irs,  Office  of 
Managem«it  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  10202,  NEOB, 
Washington.  DC  20503.  Telephone  (202) 
395-3176. 

SUPPLEMENTARY  INFORMATION:  The 
information  collection  activity  involved 
with  this  program  is  conducted 
pursuant  to  the  mandate  give  to  the 
United  States  Information  Agency  under 


the  terms  and  conditions  of  the 
multilateral  "Agreement  for  Facilitating 
the  International  Circulation  of  Visual 
and  Auditory  Materials  of  an 
Educational.  Scientific  and  Cultural 
Character,"  Public  Law  89-634,  and  the 
"World-Wide  Free  Flow  Export-Import 
Of  Audio-Visual  Materials,"  22  CFR— 
Part  502. 

Public  reporting  burden  for  this 
collection  of  information  (Paper  Work 
Reduction  Project:  OMB  No.  3116-0007) 
is  estimated  to  average  25  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  date  needed,  and 
completing  reviewing  the  collection  of 
information.  Responses  are  required  to 
retain  benefits  and  respondents  are 
required  to  respond  (Hi  an  as  needed 
basis 

Current  Actions  USIA  is  requesting 
OMB  renewal  of  this  currently  approved 
information  collection  for  a  period  of 
three  years. 

Title  Application  for  Certificate  of 
International  Educational  Character. 

Form  NumberlAP—17. 

Abstract  This  information  collection 
is  used  to  certify  the  international 
character  of  visual  and  auditory 
materials  (motion  pictures,  videotapes, 
recordings,  sound  recordings,  filmstrips, 
slides,  maps,  charts  posters,  models, 
etc.)  for  prodacers  and  distributors  who 
have  an  interest  in  exporting  their 
materials  abroad  in  accordance  with  the 
provisions  of  Pub.  L.  89-634  and  22 
CFR  part  502. 

Proposed  Frequency  of  Responses 

No.  of  Respondents — 400. 

Recordkeeping  Hours — .45 

Total  Annual  Burden— )259. 

Dated:  March  29, 1999. 
RoMRtqml, 

Federal  Register  Liaison. 
[FR  Doc.  99-8277  Filed  4-2-99;  8:45  am) 

MLUNO  CODE  t23»-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0009] 

Proposed  Inf omiation  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administrati(Hi,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  annoimcing  an 
opportimity  for  public  comment  on  the 
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proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  for  vocational  rehabilitation 
training,  vocationfil  education,  and 
vocational  planning. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  June  4, 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0009"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quaUty,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  E^sabled  Veterans  Application 
for  Vocational  Rehabilitation,  VA  Form 
28-1900. 

OMB  Control  Number:  2900-0009. 

Type  of  Review:  Revision  of  a 
currendy  approved  collection. 

Abstract:  Veterans  with  compensable 
service-connected  disabilities  use  this 
form  to  apply  for  vocational 
rehabilitation  under  38  U.S.C.  chapter 
31.  The  application  obtains  information 
used  to  determine  basic  entitlement. 


schedule  an  evaluation,  determine  final 
eligibility  for  the  benefit. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  13,625 
hours. 

Estimated  Avemge  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
54,500. 

Dated:  March  3, 1999. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director.  Information  A4anagement  Service. 
|FR  Doc.  99-8187  Filed  4-2-99;  8:45  am) 

BILUNO  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0253] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Afiiairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
that  VA  considers  crucial  to  the 
evaluation  of  an  underwriter's 
experience. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  June  4, 1999. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0253"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947.       . 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Uw  104-13;  44 


U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  die  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Nonsupervised  Lender's 
Nomination  and  Recommendation  of 
Credit  Underwriter,  VA  Form  26-8736a. 

OMB  Control  Number:  2900-0253. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  standards  established 
by  VA  require  that  a  lender  have  a 
qualified  underwriter  review  all  loans  to 
be  closed  on  an  automatic  basis  to 
determine  that  the  loan  meets  VA's 
credit  underwriting  standards.  To 
determine  if  the  lender's  nominee  is 
qualified  to  make  such  a  determination, 
VA  has  developed  VA  Form  26-8736a 
that  contains  information  that  VA 
considers  crucial  to  the  evaluation  of  an 
imderwriter's  experience.  The  form  is 
completed  by  the  lender  and  the 
lender's  nominee  for  underwriting  and 
then  submitted  to  VA  for  approval. 

Affected  Public:  Business  or  other  for- 
profit 

Estimated  Annual  Burden:  1,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
3,000. 

Dated:  February  18, 1999. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[PR  Doc.  99-8188  Filed  4-2-99;  8:45  am) 
BILUNG  CODE  C32O-01-P 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0270] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instnunent. 
DATE:  Comments  must  be  submitted  on 
or  before  May  5, 1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045  A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0270." 

SUPPLEMENTARY  INFORMATION: 

Title:  Financial  Counseling  Statement, 
VA  Form  26-«844. 

OMB  Control  Number:  2900-0270. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  form  is  part  of  VA's 
supplemental  servicing  program  for 
helping  veteran-borrowers  who  are 
seriously  delinquent  on  guaranteed  or 
insured  VA  home  loans.  In  VA's 
supplemental  servicing  effort,  financial 
coimseling  is  performed  in  appropriate 
cases  to  afford  veteran-borrowers  the 
maximum  assistance  possible  to  retain 
their  homes  during  periods  of  temporary 
financial  difficulty.  The  information 
collected  is  used  by  VA  to  make 
recommendations  to  the  borrower  in  an 
effort  to  help  the  borrower  cure  the 
default  status  of  the  loan. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 


control  number.  The  Federal  Register 

Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  24, 1998  at  page  51120. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3,750 
hours. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
5,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  AlUson  Eydt, 
OMB  Himian  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0029"  in  any 
correspondence. 

Dated:  March  2, 1999. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(PR  Doc.  99-8189  Filed  4-2-99;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-046^ 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
natvu«  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATE:  Comments  must  be  submitted  on 
or  before  May  5, 1999. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 


Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  8l0  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0463." 

SUPPLEMENTARY  INFORMATION: 

Title:  Notice  of  Waiver  of  VA 
Compensation  or  Pension  to  Receive 
MiUtary  Pay  and  Allowances,  VA  Form 
21-8951. 

OMB  Control  Number:  2900-0463. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  This  form  is  used  by  Reserve 
and  National  Guard  personnel  to  waive 
either  VA  benefits  or  miUtaiy  pay  and 
allowances.  The  law  prohibits 
simultaneous  payment  of  VA 
compensation  or  pension  and  military 
pay  and  allowances. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
December  23, 1998  at  page  71194. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Annual  Burden:  4833 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Generally  one 
time. 

Estimated  Number  of  Respondents: 
29,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0463"  in  any 
correspondence. 

Dated:  March  2, 1999. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Mana^ment  Service. 
[PR  Doc.  99-8190  Filed  4-2-99;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


March  30, 1999,  make  the  following 
correction: 

§90.207    Credit  calculation  and 
manufacturer  compiiance  with  emission 
standards. 

On  page  15241,  in  the  third  column,in 
§90.207  (a)  under  "Load  Factor",  the 
formula  should  read: 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  90 

[FRL-6308-6] 

RiN20«0^E29 

Phase  2  Emission  Standards  for  New 
Nonroad  Spark-Ignition  Nonliandlield 
Engines  at  or  Below  19  Kilowatts 

Correction 

In  rule  document  99-6175  beginning 
on  page  15208  in  the  issue  of  Tuesday, 


5^(%MTT  modei)x(%MTS  modei)x(WF  modej) 


i=l 


[PR  Doc.  9»-6175  Filed  4-2-99;  8:45  am) 
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DEPARTMEMT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Notice  of 
Final  Funding  Priorities  for  Fiscal 
Years  1999-2000  for  Certain  Centers 

summary:  The  Secretary  announces 
funding  priorities  for  one  Rehabilitation 
Research  and  Training  Center  (RRTC) 
and  two  Rehabilitation  Engineering 
Research  Centers  (RERCs)  under  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  1999-2000.  The  Secretary 
takes  this  action  to  focus  research 
attention  on  areas  of  national  need. 
These  priorities  are  intended  to  improve 
rehabilitation  services  and  outcomes  for 
individuals  with  disabilities. 
EFFECTIVE  DATE:  These  priorities  take 
effect  on  May  5. 1999. 
FOR  FURTHER  INF0RMATK5N  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-9136.  Internet: 
Donna Nangle@ed  .gov 

Individuals  witb  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print. 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  This 
notice  contains  final  priorities  under  the 
Disability  and  Rehabilitation  Research 
Projects  and  Centers  Program  for  one 
RRTC  related  to  rehabiUtation  of 
persons  with  traumatic  brain  injury 
(TBI)  and  two  RERCs  related  to 
universal  design  and  the  built 
environment,  and  telecommunications 
access.  The  final  priorities  refer  to 
NIDRR's  proposed  Long-Range  Plan 
(LRP).  The  LRP  can  be  accessed  on  the 
World  Wide  Web  at:  http:// 
www.ed.gov/legislation/FedRegister/ 
announcements/ 1 998-4/ 1 02698a.html 

These  final  priorities  support  the 
National  Education  Goal  that  calls  for 
every  adult  American  to  possess  the 
skills  necessary  to  compete  in  a  global 
economy. 

The  authority  for  the  Secretary  to 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities  is  contained  in  sections  202(g) 
and  204  of  the  Rehabilitation  Act  of 
1973.  as  amended  (29  U.S.C.  762(g)  and 
764). 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Analysis  of  Conunents  and  Changes 

On  January  15. 1999  the  Secretary 
published  a  notice  of  proposed 


priorities  in  the  Federal  Register  (64  FR 
2730).  The  Department  of  Education 
received  13  letters  commenting  on  the 
notice  of  proposed  priority  by  the 
deadline  date.  Teclmical  and  other 
minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  imder  statutory  authority — tire  not 
addressed. 

Rehabilitation  Research  and  Training 
Centers 

Priority  1:  Rehabilitation  of  Persons  with 
Traumatic  Brain  Injury. 

Comment:  Two  commenters  suggested 
that  the  RRTC  should  focus  exclusively 
on  persons  with  mild  TBI.  Three 
additional  commenters  suggested  that 
the  RRTC  emphasize  issues  related  to 
persons  with  mild  TBI. 

Discussion:  NIDRR  agrees  that  the 
RRTC  should  be  required  to  carry  out 
additional  research  on  the  rehabilitation 
of  persons  -vith  mild  TBI.  However, 
NIDRR  declines  to  require  the  RRTC  to 
focus  exclusively  on  persons  with  mild 
TBI  because  it  is  important  for  the  RRTC 
to  have  the  additional  discretion  to 
pursue  promising  research  related  to 
persons  with  moderate  and  severe  TBI. 

Changes:  The  second  required  activity 
has  been  revised  to  include  an  emphasis 
on  persons  with  mild  TBI,  and  the 
fourth  required  activity  has  been  revised 
to  include  persons  with  mild  TBI. 

Comment:  The  RRTC  should  address 
postacute  rehabilitation  and  support 
trials  of  specific  interventions  at  the 
inpatient  stage  of  rehabilitation. 

Discussion:  The  priority  is  silent  on 
the  issue  of  the  rehabilitation  setting. 
Applicants  have  the  discretion  to 
propose  to  address  the  rehabilitation 
setting  or  settings.  The  peer  review 
process  will  evaluate  the  merits  of  the 
proposals. 

Changes:  None. 

Comment:  Because  universal  design 
can  have  a  significant  impact  on  the 
functioning  of  persons  with  TBI,  the 
"Introduction"  should  include  the 
discussion  in  NIDRR's  proposed  LRP 
Plan  on  the  interaction  between 
individuals  and  the  environment. 

Discussion:  There  are  numerous 
references  to  NIDRR's  proposed  LRP  in 
NIDRR's  FY  1999  priorities.  For  the  sake 
of  consistency  and  brevity,  and  in  light 
of  the  fact  that  the  LRP  is  easily 
accessible  through  the  Internet,  NIDRR 
prefers  to  include  only  references  to  the 
LRP  in  the  priorities. 

Changes:  None. 

Comment:  The  third  required  activity 
to  develop  and  evaluate  innovative 
interventions  to  assist  families  should 
be  revised  to  include  the  requirement  to 
utilize  the  physical  and  informational 
environments  as  a  resource  to  enhance 
functional  and  social  abilities. 


Discussion:  An  applicant  could 
propose  to  fulfill  the  requirements  of  the 
third  activity  by  utilizing  the  physical 
and  informational  environments  as  a 
resource  to  enhance  functional  and 
social  abilities.  The  peer  review  process 
will  evaluate  the  merits  of  the  proposal. 
NIDRR  has  no  basis  to  determine  that  all 
applicants  should  be  required  to  utilize 
the  physical  and  informational 
environments  as  a  resource  to  enhance 
functional  and  social  abilities. 

Changes:  None. 

Comment:  The  RRTC  should  be 
required  to  coordinate  with  the 
proposed  RERCs  on  Universal  Design 
and  the  Built  Environment  and 
Telecommunications  Access. 

Discussion:  The  RRTC  is  required  to 
coordinate  with  entities  carrying  out 
related  research  or  training  activities 
including  NIDRR's  grantees  on  TBI.  An 
applicant  could  propose  to'coordinate 
with  the  RERCs  on  Universal  Design 
and  the  Built  Environment  and 
Telecommunications  Access.  NIDRR  has 
no  basis  to  determine  that  all  applicants 
should  be  required  to  coordinate  with 
the  RERCs  on  Universal  Design  and  the 
Built  Environment  and 
Telecommimications  Access. 

Changes:  None. 

Comment:  The  "Introduction"  and  the 
second  required  activity  indicate  that 
the  RRTC  will  address  all  age  groups. 
One  commenter  indicated  that  the  target 
population  of  the  RRTC  is  overly  broad, 
and  the  four  required  research  activities 
of  the  RRTC  should  focus  exclusively  on 
children  and  adolescents.  A  second 
commenter  suggested  that  the  priority 
should  support  separate  geriatric  and 
pediatric  studies. 

Discussion:  NIDRR  agrees  that 
requiring  the  RRTC  to  address  all  age 
groups  is  too  broad  a  task.  However, 
NIDRR  believes  that  requiring  the  RRTC 
to  focus  exclusively  on  children  and 
adolescents  may  result  in  the  RRTC 
neglecting  equally  important  adult 
issues  that  are  not  being  addressed  by 
other  research  initiatives.  NIDRR  prefers 
to  provide  applicants  with  the 
discretion  to  propose  the  age  groups  that 
the  RRTC  will  address.  If  an  applicant 
proposes  to  emphasize  issues  related  to 
childien  and  adolescents,  the  peer 
review  process  will  evaluate  the  merits 
of  this  proposal. 

In  regard  to  the  comment  on  geriatric 
and  pediatric  studies,  NIDRR  prefers  to 
provide  applicants  with  the  discretion 
to  propose  whether  studies  involving 
different  age  groups  are  conducted 
separately  or  jointly.  The  peer  review 
process  will  evaluate  the  merits  of  the 
proposal.  NIDRR  has  no  basis  to 
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detennine  that  all  applicants  should 
propose  to  carry  out  the  studies 
separately. 

Changes:  The  "Introduction"  and  the 
second  required  activity  have  been    > 
revised  to  eliminate  the  requirement 
that  the  RRTC  address  all  age  groups. 
Applicants  have  the  discretion  to 
propose  the  age  groups  that  the  RRTC 
will  address. 

Comment:  Several  projects  of  the 
Centers  for  Disease  Control  (CDC) 
address  the  epidemiology  and  needs  of 
persons  with  mild  TBI.  The  priority 
should  be  revised  to  eUminate  the 
epidemiological  studies  in  order  to 
avoid  duplication. 

Discussion:  After  consulting  with 
officials  from  the  CDC,  NIDRR  agrees 
that  the  requirement  to  carry  out 
epidemiological  studies  would 
duplicate  CZ)C  research. 

Changes:  The  requirement  to  carry  out 
epidemiological  studies  has  been 
eliminated. 

Rehabilitation  Engineering  Research 
Centers 

Priority  2:  Universal  Design  and  the 
Built  Environment 

Comment:  Is  the  objective  of  the 
second  required  activity  to  develop  an 
anthropometric  database  to  be  used  to 
develop  new  imiversal  designs  for  toilet 
and  bathing  facilities,  or  to  develop  an 
anthropometric  database  and  conduct 
research  related  to  accessing  toilet  and 
bathing  facilities? 

Discussion:  The  purpose  of  the  second 
required  activity  is  to  develop  an 
anthropometric  database  on  ihe  specific 
issue  of  access  and  use  of  toileting  and 
bathing  faciUties,  and  in  the  process  to 
develop  a  prototype  anthropometric 
database  that  can  be  used  as  a  model  for 
future  databases. 

Changes:  None. 

Comment:  Two  commenters  suggested 
that  the  target  population  for  the  fourth 
required  activity  should  be  broadened  to 
include  persons  with  disabilities. 

Discussion:  NIDRR  agrees  the  RERC 
should  serve  as  a  national  information 
resource  for  persons  with  disabilities. 

Changes:  Persons  with  disabihties  has 
been  added  to  the  target  population  of 
the  fourth  required  activity. 

Comment:  Two  commenters 
expressed  concern  that  the  priority  is 
too  narrowly  focused  on  physical  access 
and  does  not  address  the  needs  of 
individuals  with  sensory  disabilities. 
One  of  the  commenters  indicated  that 
the  RERC  should  expressly  integrate 
acoustic  and  visually-based 
accommodations  into  its  universal 
design  efforts. 

Discussion:  NIDRR  expects  the  RERC 
to  address  the  principles  of  imiversal 


design  as  they  apply  to  all  persons  with 
disabilities,  including  those  with 
sensory  disabilities.  The  priority  does 
not  indicate  that  the  RERC  is  focused 
exclusively  on  physical  access.  NIDRR 
prefers  to  provide  applicants  with  the 
discretion  to  propose  the  extent  to 
which  the  REKC  will  address  the  needs 
of  persons  with  sensory  disabilities.  The 
peer  review  process  will  evaluate  the 
merits  of  the  proposal. 

Changes:  None. 

Comment:  Does  the  RERC  have  to 
develop  all  the  technological  solutions 
it  evaluates  under  the  first  required 
activity,  or  can  the  RERC  evaluate 
solutions  that  industry  has  already 
developed? 

Discussion:  As  long  as  the  RERC 
engages  in  certain  activities  that  include 
both  development  and  evaluation, 
applicants  have  the  discretion  to 
propose  to  carry  out  additional 
evaluation  activities. 

Changes:  None. 

Comment:  Please  clarify  whether  the 
prototype  anthropometric  database 
should  include  persons  with  cognitive 
disabilities. 

Discussion:  The  only  requirement  that 
is  placed  on  the  target  population  for 
the  prototype  anthropometric  database 
is  that  it  must  include  persons  who  use 
manual  or  powered  wheelchairs.  In 
addition  to  manual  or  powered 
wheelchair  users,  an  appficant  could 
propose  to  include  persons  with 
cognitive  disabilities  in  the  database. 
The  peer  review  process  will  evaluate 
the  merits  of  the  proposal. 

Changes:  None. 

Comment:  The  RERC  should  be 
required  to  coordinate  on  activities  of 
mutual  interest  with  the  RRTCs  on  TBI 
and  other  RRTCs  dealing  with  cognitive 
disabilities  to  ensure  more  utilization  of 
universal  design  in  the  built 
environment  for  these  individuals. 

Discussion:  There  is  a  general 
requirement  for  the  RERC  to  coordinate 
with  other  entities  carrying  out  related 
research  or  training  activities.  An 
applicant  could  propose  to  coordinate 
with  the  RRTCs  on  Traumatic  Brain 
Injury  and  other  Centers  dealing  with 
cognitive  disabiUties.  The  peer  review 
process  will  evaluate  the  merits  of  the 
proposal.  NEDRR  has  no  basis  to 
detennine  that  all  applicants  must 
coordinate  with  the  RRTCs  on 
Traumatic  Brain  Injury  and  other 
Centers  dealing  with  cognitive 
disabilities. 

Changes:  None. 

Priority  3:  Telecommunications  Access 

Comment:  The  RERC  should  be 
required  to  address  visual  display 
access. 


Discussion:  NIDRR's  RERC  on  Hearing 
Enhancement  is  currently  conducting 
research  and  development  in  this  area. 
However,  an  applicant  could  propose  to 
address  visual  display  access.  The  peer 
review  process  will  evaluate  the  merits 
of  the  proposal.  NIDRR  has  no  basis  to 
determine  that  all  appUcants  should  be 
required  to  propose  research  on  visual 
display  access. 

Changes:  None. 

Rehabilitation  Research  and  Training 
Centers 

Authority  for  the  RRTC  program  of 
NIDRR  is  contained  in  section  204(b)(2) 
of  the  Rehabilitation  Act  of  1973.  as 
amended  (29  U.S.C.  764(b)(2)).  Under 
this  program  the  Secretary  makes 
awards  to  public  and  private 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations  for  coordinated 
research  and  training  activities.  These 
entities  must  be  of  sufficient  size,  scope, 
and  quality  to  efCactively  carry  out  the 
activities  of  the  Center  in  an  efficient 
manner  consistent  with  appropriate 
State  and  Federal  laws.  They  must 
demonstrate  the  abihty  to  carry  out  the 
training  activities  either  directly  or 
through  another  entity  that  can  provide 
that  training. 

The  Secretary  may  make  awards  for 
up  to  60  months  through  grants  or 
cooperative  agreements.  The  purpose  of 
the  awards  is  for  planning  and 
conducting  research,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods, 
procedures,  and  devices  that  will 
benefit  individuals  with  disabilities, 
especially  those  with  the  most  severe 
disabilities. 

Description  of  Rehabilitation  Research 
and  Training  Centers 

RRTCs  are  operated  in  collaboration 
with  institutions  of  higher  education  or 
providers  of  rehabilitation  services  or 
other  appropriate  services.  RRTCs  serve 
as  centers  of  national  excellence  and 
national  or  regional  resources  for 
providers  and  individuals  with 
disabilities  and  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals. 

RRTCs  conduct  coordinated, 
integrated,  and  advanced  programs  of 
research  in  rehabilitation  targeted 
toward  the  production  of  new 
knowledge  to  improve  rehabilitation 
methodology  and  service  delivery 
systems,  to  alleviate  or  stabilize 
<^sabling  conditions,  and  to  promote 
maximimi  social  and  economic 
independence  of  individuals  with 
disabilities. 
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RRTCs  provide  training,  including 
graduate,  pre-sendce,  and  in-service 
training,  to  assist  individuals  to  more 
effectively  provide  rehabilitation 
services.  They  also  provide  training 
including  graduate,  pre-service,  and  in- 
service  training,  for  rehabilitation 
research  personnel  and  other 
rehabilitation  personnel. 

RRTCs  serve  as  informational  and 
technical  assistance  resources  to 
providers,  individuals  with  disabilities, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  these  individuals 
through  conferences,  workshops,  public 
education  programs,  in-service  training 
pro^^ms  and  similar  activities. 

RRTCs  disseminate  materials  in 
alternate  formats  to  ensure  that  they  are 
accessible  to  individuals  with  a  range  of 
disabling  conditions. 

NIDRR  encourages  all  Centers  to 
involve  individuals  with  disabilities 
and  individuals  from  minority 
backgrounds  as  recipients  of  research 
training,  as  well  as  clinical  training. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accountability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
{>erformance  and  accomplishment. 

Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  this  absolute  priority. 

Priority  1:  Rehabilitation  of  Persons 
With  Traumatic  Brain  Injury  (TBI) 

Introduction 

Chapter  Four  of  NIDRR's  proposed 
Long-Range  Plan  (63  FR  57204) 
addresses  research  on  tramna 
rehabilitation,  including  brain  injiuy.  A 
1998  draft  National  Institute  of  Health's 
Consensus  Development  Conference 
Statement  on  Rehabilitation  of  Persons 
with  TBI  identifies  emotional,  cognitive, 
behavioral,  £md  physical  symptoms  of 
TBI  that  affect  the  individuals  with  TBI, 
family,  friends,  community,  and  society. 
The  report  raises  important  research 
issues  related  to  children,  the  elderly, 
and  persons  who  experience  mild  IBI 
symptoms. 


This  RRTC  will  emphasize,  but  not  be 
limited  to,  the  rehabiUtation  needs  of 
persons  with  mild  TBI.  For  the  purpose 
of  this  priority,  mild  TBI  is  defined 
using  the  defbiition  developed  in  1991 
by  the  Mild  TBI  Committee  of  the  Head 
Injury  Interdisciplinary  Special  Interest 
Group  of  the  American  Congress  of 
Rehabilitation  Medicine  definition  (see 
Esselman,  P.  and  Uomoto, }., 
"Classification  of  the  Spectrum  of  Mild 
Traumatic  Brain  Injury,"  flrai/i  Injury, 
Vol.  9,  No.  4,  pgs.  417-424, 1995). 

NIDRR  has  a  long  history  of  support 
for  research  on  TBI  that  has  focused 
primarily  on  adults  with  moderate  and 
severe  injuries.  This  RRTC  may  address 
the  needs  of  all,  or  selected,  age  groups 
including  children  and  the  elderly. 

Priority 

The  Secretary  will  establish  an  RRTC 
for  the  purpose  of  developing 
interventions  to  improve  the  functional 
abilities  and  promote  the  independence 
of  persons  with  TBI.  The  RRTC  must: 

(1)  Develop  and  evaluate 
methodologies  to  assess  the  long  term 
consequences  of  mild  TBI  and  identify 
interventions  for  rehabilitation; 

(2)  Develop  and  evaluate  iimovative 
methods  of  diagnosis  and  treatment  of 
the  medical,  psychological,  and 
neiu'obehavioral  sequelae  of  TBI  with  an 
emphasis  on  persons  with  mild  TBI; 

(3)  Develop  and  evaluate  innovative 
interventions  to  assist  families; 

(4)  Develop  and  test  prognostic 
indicators  of  rehabilitation  outcomes 
including  early  predictors  of  functional 
outcomes  for  persons  with  TBI 
including  those  with  mild  TBI; 

(5)  Provide  training  on  research 
methodology  and  applied  research 
experience,  and  training  on  knowledge 
gained  from  the  Center's  research 
activities  to  persons  with  disabilities 
and  their  families,  service  providers, 
and  other  appropriate  parties; 

(6)  Develop  and  disseminate 
informational  materials  based  on 
knowledge  gained  from  the  Center's 
research  activities,  and  disseminate  the 
materials  to  persons  with  disabilities, 
their  representatives,  service  providers, 
and  other  interested  parties; 

(7)  Involve  individuals  with 
disabilities  and,  if  appropriate,  their 
representatives,  in  planning  and 
implementing  its  research,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center; 

(8)  Conduct  a  state-of-the-science 
conference  and  publish  a 
comprehensive  report  on  the  final 
outcomes  of  the  conference.  The  report 
must  be  published  in  the  fourth  year  of 
the  grant;  and 


(9)  Coordinate  with  other  entities 
carrying  out  related  research  or  training 
activities  including  NIDRR's  grantees  on 
TBI. 

Description  of  Rehabilitation 
Engineering  Research  Centers 

RERCs  carry  out  research  or 
demonstration  activities  by: 

(a)  Developing  and  disseminating 
iimovative  methods  of  applying 
advanced  technology,  scientific 
achievement,  and  psychological  and 
social  knowledge  to  (1)  solve 
rehabilitation  problems  and  remove 
environmental  barriers,  and  (2)  study 
new  or  emerging  technologies,  products, 
or  environments; 

(b)  Demonstrating  and  disseminating 
(1)  innovative  models  for  the  delivery  of 
cost-effective  rehabilitation  technology 
services  to  rural  and  urban  areas,  and  (2) 
other  scientific  research  to  assist  in 
meeting  the  employment  and 
independent  living  needs  of  individuals 
with  severe  disabilities;  or 

(c)  Facilitating  service  delivery 
systems  change  through  (1)  the 
development,  evaluation,  and 
dissemination  of  consumer-responsive 
and  individual  and  family-centered 
innovative  models  for  the  delivery  to 
both  rural  and  urban  areas  of  innovative 
cost-effective  rehabilitation  technology 
services,  and  (2)  other  scientific 
research  to  assist  in  meeting  the 
employment  and  independent  needs  of 
individuals  with  severe  disabilities. 

Each  RERC  must  provide  training 
opportimities  to  individuals,  including 
individuals  with  disabilities,  to  become 
researchers  of  rehabilitation  technology 
and  practitioners  of  rehabilitation 
technology  in  conjunction  with 
institutions  of  higher  education  and 
nonprofit  organizations. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and. 
thus,  has  built  this  accoimtability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RERC.  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 

General  RERC  Requirements 

The  following  requirements  apply  to 
these  RERCs  pursuant  to  these  absolute 
priorities  unless  noted  otherwise.  An 
applicant's  proposal  to  fulfill  these 
requirements  will  be  assessed  using 
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applicable  selection  criteria  in  the  peer 
review  process. 

The  RERC  must  have  the  capability  to 
design,  build,  and  test  prototype  devices 
and  assist  in  the  transfer  of  successful 
solutions  to  relevant  production  and 
service  delivery  settings.  The  RERC 
must  evaluate  the  efficacy  and  safety  of 
its  new  products,  instrumentation,  or 
assistive  devices. 

The  RERC  must  disseminate  research 
results  and  other  knowledge  gained 
from  tha  Center's  research  and 
development  activities  to  persons  with 
disabilities,  their  representatives, 
disability  organizations,  businesses, 
manufacturers,  professional  journals, 
service  providers,  and  other  interested 
parties. 

The  RERC  must  develop  and  carry  out 
utilization  acffvities  to  successfully 
transfer  all  new  and  improved 
technologies  developed  by  the  RERC  to 
the  marketplace. 

The  RERC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  representatives,  in  planning  and 
implementing  its  researdi, 
development,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center. 

The  R^C  must  conduct  a  state-of- 
the-science  conference  and  publish  a 
comprehensive  report  on  the  final 
outcomes  of  the  confiarence.  The  report 
must  be  published  in  the  fourth  year  of 
the  grant. 

The  RERC  must  coordinate  with  other 
entities  carrying  out  .related  research  or 
training  activities.    , 

Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  one  of  these  absolute  priorities. 

Priority  2:  Universal  Design  and  the 
Built  Environment  Introduction 

Chapter  5  of  NIDRR's  proposed  Long- 
Range  Plan  (63  FR  57207)  discusses  the 
importance  of  improving  access  to  the 
built  environment  throi^  universal 
design.  Universal  design  is  a  process 
whereby  environments  and  products  are 
designed  with  bwlt-in  flexibility  so  they 
are  usable  by  all  people,  regardless  of 
age  and  ability,  at  no  additional  cost  to 
the  user.  For  die  purpose  of  this 
priority,  the  built  environment  includes 
public  and  private  buildings,  houses, 
landscapes,  and  tools  and  objects  of 
daily  use  (e.g.,  door  (^ners, 
environmental  control  systems,  and 
appliances). 

bi  order  to  create  environments  that 
are  universal  in  nature,  it  is  necessary 


to  have  a  database  of  physical 
measurements  of  the  hiunan  body  (i.e., 
anthropometric  data)  that  includes 
persons  with  disabilities.  There  is  a 
need  for  more  anthropometric  data  on 
persons  with  disabilities.  A  1996  report 
from  the  U.S.  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  concluded  that 
research  was  needed  regarding  how 
people  with  disabiUties  access  toilet  and 
bathing  facilities.  NIDRR  expects  this 
RERC  to  develop  a  prototype 
anthropometric  database  that  can  be 
used  to  create  universally  designed 
toileting  focilities  and  adapted  for  the 
development  of  other  antim>pometric 
databases  for  persons  with  disabilities. 

Priority 

The  Secretary  will  establish  an  RERC 
on  universal  design  and  the  built 
environment  to  advance  the  field  of 
universal  design  and  improve  the 
accessibility  of  the  built  environment. 
The  RERC  must: 

(1)  Develop  and  evaluate  universally 
designed  plans  and  products  for  the 
built  environment; 

(2)  Develop  a  prototype 
anthropometric  database,  both  static  and 
dynamic,  of  persons  with  disabilities, 
including  those  who  use  manual  or 
powered  wheelchairs,  to  access  and  use 
toilet  and  bathing  facilities; 

(3)  Identify,  develop  and  evaluate 
strategies  for  promoting  adoption  of 
universal  design  in  the  building  and 
product  manu&cturing  industries,  and 
design  and  architecture  cturicula;  and 

(4)  Serve  as  a  national  information 
resource  on  universal  design  standards, 
plans,  building  products,  funding 
sources,  and  performance  evaluations 
for  persons  with  disabilities,  designers, 
builders  and  manufactmers. 

In  carrying  out  these  purposes,  the 
RERC  must  coordinate  on  activities  of 
mutual  interest  with  the  RERCs  on 
Telecommunications  Access  and 
Information  Technologies  Access,  and 
the  Access  Board. 

Priority  3:  Telecommunications  Access 

Introduction 

Chapter  5  of  NIDRR's  proposed  Long- 
Range  Plan  (63  FR  57207)  discusses  the 
importance  of  telecommimications 
accessibility  and  the  need  for  continued 
research  and  development  For  the 
purpose  of  this  priority, 
telecommunications  systems  and 
products  include,  but  are  not  limited  to, 
wireless  communication  technologies, 
networks,  multimedia  conferencing 
systems,  and  software  supporting  these 
technologies,  products,  and  systems. 

The  BERC  on  Telecommimications 
Access  faces  the  challenge  of  promoting 


access  to  a  highly  dynamic  field.  In 
order  to  keep  pace  with  developments 
in  the  field,  NIDRR  expects  this  RERC 
to  imdertake  its  research  and 
development  activities  in  close 
collaboration  with  private  industry  as 
well  as  with  pubUc  entities  that  regulate 
the  telecommunications  industry. 
NIDRR  expects  this  RERC  to  contribute 
to  improving  the  employment  status  of 
persons  with  disabiUties  by  providing 
employers  with  technical  assistance  and 
by  providing  persons  with  disabilities 
with  information  to  make  them  better 
consumers. 

Priority 

The  Secretary  will  establish  an  RERC 
on  telecommunications  access  for  the 
purpose  of  developing  technological 
solutions  and  promoting  access  for 
persons  with  disabilities  to  current  and 
emerging  telecommimications  systems 
and  products.  The  RERC  must: 

(1)  Develop  and  evaluate  in 
collaboration  with  industry 
technological  solutions  to  promote 
accessibiUty  and  universal  design  at  the 
outset  of  the  development  of 
telecommunications  systems  and 
products; 

(2)  Develop  and  disseminate  strategies 
for  integrating  current  accessibility 
features  into  newer  generations  of 
telecommunications  systems  and 
products; 

(3)  Provide  technical  {tssistance  to 
public  and  private  organizations 
responsible  for  developing  policies, 
guidelines,  and  standaids  that  affect  the 
accessibility  of  telecommunications 
technology  products  and  systems, 
including  the  Access  Board  and  the 
Federal  Communications  Commission; 
and 

(4)  Provide  technical  assistance  and 
guidance  to  individuals  with  disabiUties 
and  employers  on  accessibiUty  issues 
affecting  current  telecommimications 
systems  and  products. 

In  carrying  out  these  purposes,  the 
RERC  must  coordinate  on  activities  of 
mutual  interest  with  the  RERCs  on 
Information  Technology  Access, 
TelerehabiUtation,  Hearing 
Enhancement,  Blindness  and  Low 
Vision,  and  Universal  Desi^  and  the 
Built  Environment. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Registn*.  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites:  http://ocfo.ed.gov/fedreg.htm 
http :// www.ed.gov/ne  ws.html 


16532 


Federal  Register / Vol.  64,  No.  64 /Monday,  April  5.  1999 /Notices 


To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  preceding  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
bee  at  (202)  512-1530  or.  toll  free  at  1- 
888-293-6498. 

Anyone  may  also  view  these 
dociunents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
dociunents  are  located  imder  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

AppUcable  Program  Regulations:  34 
CTR  Part  350. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.133B,  Rehabilitation  Research 
and  Training  Centers  and  S4.133E, 
Rehabilitation  Engineering  Research  Centers) 

Program  Authority:  29  U.S.C.  760- 
762. 

Dated:  March  29. 1999. 
Judith  E.  Hewmann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(FR  Doc.  99-8165  Filed  4-2-99;  8:45  am] 

BNJJNQ  CODE  4000-01-U 


DEPARTMENT  OF  EDUCATION 
[CFDA  Nos.:  84.133B  and  84.133E] 

National  Institute  on  Disability  and 
Rehabilitation  Research,  Notice 
Inviting  Applications  for  a  New 
Rehabilitation  Research  and  Training 
Center  and  New  Rehabilitation 
Engineering  Research  Centers  for 
Fiscal  Year  1999 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the 
programs  and  applicable  regulations 
governing  the  programs,  induding  the 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  these 
competitions. 

These  programs  support  the  National 
Education  Goal  that  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibiUties  of  citizenship. 

The  estimated  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  make  awards  in  any  of 
these  categories,  or  to  any  specific 
nimiber  of  awards  or  funding  levels, 
unless  otherwise  specified  in  statute. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  Parts  74,  75,  77,  80.  81.  82, 85, 
and  86;  and  EKsability  and 
Rehabilitation  Research  Projects  and 
Centers — 34  CFR  Part  350,  particularly 


Rehabilitation  Research  and  Training 
Centers  in  Subpart  C  and  Rehabilitation 
Engineering  Research  Centers  in 
Subpart  D. 

Program  Title:  Rehabilitation 
Research  and  Training  Centers  (RRTCs). 

CFDA  Number:  84.133B. 

Purpose  of  Program:  RRTCs  conduct 
coordinated  and  advanced  programs  or 
research  on  disability  and  rehabilitation 
that  will  produce  new  knowledge  that 
will  improve  rehabilitation  methods  and 
service  deUvery  systems,  alleviate  or 
stabilize  disabling  conditions,  and 
promote  maximiun  social  and  economic 
independence  for  Individuals  with 
disabilities.  RRTCs  provide  training  to 
service  providers  at  the  pre-service,  in- 
service  training,  undergraduate,  and 
graduate  levels,  to  improve  the  quality 
and  effectiveness  of  rehabilitation 
services.  They  also  provide  advanced 
research  training  to  individuals  with 
disabilities  and  those  from  minority 
backgrounds  engaged  in  research  on 
disability  and  rehabilitation.  RRTCs 
serve  as  national  and  regional  technical 
assistance  resources  and  provide 
training  for  service  providers, 
individuals  with  disabilities  and 
families  and  representatives,  and 
rehabilitation  researchers. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
States,  public  or  private  agencies, 
including  for-profit  agencies,  public  or 
private  organizations,  including  for- 
profit  organizations,  institutions  of 
higher  education,  and  Indian  tribes  and 
tribal  organizations. 
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Funding  priority 


Rehabilitation  for  Persons  witti  Traumatic  Brain  Injury 


Deadline  for 
trartsmittal  of 
applications 


6A)3/99 


Estimated 

nurrter  of 

awards 


1 


Maximum 

award  arrraunt 

(per  year)' 


$650,000 


Project  period 
(months) 


60 


*  Note:  The  Secretary  wiH  reject  without  consideration  or  evaluation  any  application  that  proposes  a  project  funding  level  that  exceeds  the  stat- 
ed maximum  award  amount  per  year  (See  34  CFR  75.104(b)). 


RRTC  Selection  Criteria:  The 
Secretary  uses  the  following  selection 
criteria  to  evaluate  applications  for  an 
RRTC  on  Rehabilitation  for  Persons  with 
Tratunatic  Brain  Injury  under  the  RRTC 
program.  (See  section  350.54) 

W  Importance  of  the  problem  (9 
points  total). 

(1)  The  Secretary  considers  the 
importance  of  the  problem. 
.  (2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the, 
following  factors: 

(i)  The  extent  to  which  the  applicant 
clearly  describes  the  need  and  target 
population  (3  points). 


(ii)  The  extent  to  which  the  proposed 
activities  address  a  significant  need  of 
those  who  provide  services  to 
individuals  with  disabilities  (3  points). 

(iii)  The  extent  to  which  the  proposed 
project  will  have  beneficial  impact  on 
the  target  population  (3  points). 

(b)  Responsiveness  to  an  absolute  or 
competitive  priority  (4  points  total). 

(1)  The  Secretary  considers  the 
responsiveness  of  the  application  to  the 
absolute  or  competitive  priority 
published  in  the  Federal  Register. 

(2)  In  determining  the  responsiveness 
of  the  application  to  the  absolute  or 


competitive  priority,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
addresses  all  requirements  of  the 
absolute  or  competitive  priority  (2 
points). 

(ii)  The  extent  to  which  the 
applicant's  proposed  activities  are  likely 
to  achieve  the  purposes  of  the  absolute 
or  competitive  priority  (2  points). 

(c)  Design  of  research  activities  (35 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  research 
activities  is  likely  to  be  effective  in 


Federal  Register / Vol.  64,  No.  64 /Monday.  April  5,  1999 /Notices 


16533 


accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  research 
activities  constitute  a  coherent, 
sustained  approach  to  research  in  the 
field,  including  a  substantial  addition  to 
the  state-of-the-art  (5  points). 

(ii)  The  extent  to  which  the 
methodology  of  each  proposed  research 
activity  is  meritorious,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  design  includes  a 
comprehensive  and  informed  review  of 
the  current  literature,  demonstrating 
knowledge  of  the  state-of-the-art  (5 
points); 

(B)  Each  research  hypothesis  is 
theoretically  sound  and  based  on 
current  knowledge  (5  points); 

(C)  Each  sample  population  is 
appropriate  and  of  sufficient  size  (5 
points); 

(D)  Tlie  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective  (5 
points);  and 

(E)  The  data  analysis  methods  are 
appropriate  (5  points). 

(iii)  The  extent  to  which  anticipated 
research  results  are  likely  to  satisfy  the 
original  hypotheses  and  could  be  used 
for  planning  additional  research, 
including  generation  of  new  hypotheses 
where  applicable  (5  points). 

(d)  Design  of  training  activities  (11 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  training  activities 
is  likely  to  be  effective  in  accomplishing 
the  objectives  of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accompUshing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  proposed 
training  materials  are  likely  to  be 
effective,  including  consideration  of 
their  quality,  clarity,  and  variety  (2 
points). 

(ii)  The  extent  to  which  the  proposed 
training  methods  are  of  sufficient 
quality,  intensity,  and  duration  (2 
points). 

(iii)  The  extent  to  which  the  proposed 
training  content — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter  (1  point);  and 

(B)  If  relevant,  is  based  on  new 
knowledge  derived  from  research 
activities  of  the  proposed  project  (1 
point). 

(iv)  The  extent  to  which  the  proposed 
training  materials,  methods,  and  content 


are  appropriate  to  the  trainees, 
including  consideration  of  the  skill  level 
of  the  trainees  and  the  subject  matter  of 
the  materials  (2  points). 

(v)  The  extent  to  which  the  proposed 
training  materials  and  methods  are 
accessible  to  individuals  with 
disabilities  (1  point). 

(vi)  The  extent  to  which  the  applicant 
is  able  to  carry  out  the  training 
activities,  either  directly  or  through 
another  entity  (2  points). 

(e)  Design  of  dissemination  activities 
(8  points  total). 

U)  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accompUshing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  content  of 
the  information  to  be  disseminated — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter  (1  point);  and 

(B)  If  appropriate,  is  based  on  new 
knowledge  derived  from  research 
activities  of  the  project  (1  point). 

(ii)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (2  points). 

(iii)  The  extent  to  which  the  methods 
for  dissemination  are  of  sufficient 
quality,  intensity,  and  duration  (2 
points). 

(iv)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population, 
including  consideration  of  the 
familiarity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter  (1 
point). 

(v)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities  (1  point). 

(f)  Design  of  technical  assistance 
activities  (4  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  technical 
assistance  activities  is  likely  to  be 
effective  in  accomplishing  the  objectives 
of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factora: 

(i)  The  extent  to  which  the  methods 
for  providing  technical  assistance  are  of 
sufficient  quality,  intensity,  and 
duration  (1  point). 


(ii)  The  extent  to  which  the 
information  to  be  provided  through 
technical  assistance  covers  all  of  the 
relevant  aspects  of  the  subject  matter  (1 
point). 

(iii)  The  extent  to  which  the  technical 
assistance  is  appropriate  to  the  target 
population,  including  consideration  of 
the  knowledge  level  of  the  target  - 
population,  needs  of  the  target 
population,  and  format  for  providing 
information  (1  point). 

(iv)  The  extent  to  which  the  technical 
assistance  is  accessible  to  individuals 
with  disabilities  (1  point). 

(g)  Plan  of  operation  (4  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  operation. 

(2)  In  determining  the  quality  of  the 
plan  of  operation,  the  SetJetary 
considers  the  following  factors: 

(i)  The  adequacy  of  the  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomplishing  project  tasks  (2  points). 

(ii)  The  adequacy  of  the  plan  of 
operation  to  provide  for  using  resources, 
equipment,  and  personnel  to  achieve 
each  objective  (2  points). 

(h)  Collaboration  (2  points  total). 

(1)  The  Secretary  considers  the 
quality  of  collaboration. 

(2)  In  determining  the  quaUty  of 
collaboration,  the  Secretary  considere 
the  followring  factors: 

(i)  The  extent  to  which  the  applicant's 
proposed  collaboration  with  one  or 
more  agencies,  organizations,  or 
institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  project  (1  point). 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  appUcant  (1  point). 

(i)  Adequacy  and  reasonableness  of 
the  budget  (3  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed . 
budget,  the  Secretary  considere  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (1  point). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (2  points). 

(j)  P/on  of  evaluation  (7  points  total). 

(1)  The  Secretary  considere  the 
quality  of  the  plan  of  evaluation. 

(2)  In  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considere  the  following  factore: 
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(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (1  point);  and 

(B)  Achieving  the  project's  intended 
outcomes  and  expected  impacts  (1 
point). 

(ii)  The  extent  to  which  the  plan  of 
evaluation  will  be  used  to  improve  the 
performance  of  the  project  through  the 
feedback  generated  by  its  periodic 
assessments  (1  point). 

(iii)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (2 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 

(k)  Project  staff  (9  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  project  staff. 

(2)  hi  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 


national  origin,  gender,  age,  or  disability 
(1  point). 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (2  points). 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (2  points). 

(iii)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subject  areas  (2  points).  ' 

(iv)  The  extent  to  which  the  project 
staff  includes  outstanding  scientists  in 
the  field  (2  points). 

(1)  Adequacy  and  accessibility  of 
resources  (4  points). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resources  to  implement  the 
proposed  project. 

(2)  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
facilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (1  point). 


(ii)  The  extent  to  which  the  applicant 
has  appropriate  access  to  clinical 
populations  and  organizations 
representing  individuals  with 
disabilities  to  support  advanced  clinical 
rehabilitation  research  (2  points). 

(iii)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (1  point). 

Program  Title:  Rehabilitation 
Engineering  Research  Centers  (RERCs). 

CFDA  Number:  84.133E. 

Purpose  of  Program:  RERCs  conduct 
research,  demonstration,  and  training 
activities  regarding  rehabilitation 
technology — ^including  rehabilitation 
engineering,  assistive  technology 
devices,  and  assistive  technology 
services,  in  order  to  enhance  the 
opportimities  to  better  meet  the  needs 
of.  and  address  the  barriers  confronted 
by,  individuals  with  disabilities  in  all 
aspects  of  their  lives. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  imder  this  program  are 
States,  public  or  private  agencies, 
including  for-profit  agencies,  public  or 
private  organizations,  including  for- 
profit  organizations,  institutions  of 
higher  education,  and  Indian  tribes  and 
tribal  organizations. 


Application  Notice  for  Fiscal  Year  1999.  Rehabiutation  Engineering  Research  Centers,  CFDA  No.  84-1 33E 


Funding  priority 

DeadKnefor 
transmittal  of 

Estimated 
number  o( 

Maximum 

award  amount 

(per  year)* 

Project  period 
(months) 

84.133E-1  Universal  Design  and  ttie  Built  Environment _ 

84.133E-7  Telecommunications  Access „ _ 

6/03/99 
6/03/99 

1 
1 

$675,000 
675.000 

60 
60 

*  Note:  The  Secretary  wiH  reject  wittx)ut  consideration  or  evaluation  any  application  that  proposes  a  project  funding  level  that  exceeds  the  stat- 
ed maximum  award  amount  per  year  (See  34  CFf)  75.104(b)).  ^ 


RERC  Selection  Criteria:  The 
Secretary  uses  the  following  selection 
criteria  to  evaluate  applications  for 
RERCs  on  Universal  Design  and  the 
Built  Environment,  and 
Telecommunications  Access  under  the 
RERC  program.  (See  section  350.54) 

(a)  Importance  of  the  problem  (8 
points  total). 

(1)  The  Secretary  considers  the 
importance  of  the  problem. 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  applicant 
clearly  describes  the  need  and  target 
population  (3  points). 

(ii)  The  extent  to  which  the  proposed 
activities  address  a  significant  need  of 
rehabilitation  service  providers  (2 
points). 


(iii)  The  extent  to  which  the  proposed 
project  will  have  beneficial  impact  on 
the  target  population  (3  points). 

(b)  Responsiveness  to  an  absolute  or 
competitive  priority  (4  points  total). 

(1)  The  Secretary  considers  the 
responsiveness  of  an  application  to  the 
absolute  or  competitive  pricnity 
pubUshed  in  the  Federal  Register. 

(2)  In  determining  the  application's 
responsiveness  to  the  absolute  or 
competitive  priority,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
addresses  all  requirements  of  the 
absolute  or  competitive  priority  (2 
points). 

(ii)  The  extent  to  which  the 
applicant's  proposed  activities  are  likely 
to  achieve  the  purposes  of  the  absolute 
or  competitive  priority  (2  points). 


(c)  Design  of  research  activities  (20 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  research 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  research 
activities  constitute  a  coherent, 
sustained  approach  to  research  in  the 
field,  including  a  substantial  addition  to 
the  state-of-the-art  (3  points). 

(ii)  The  extent  to  which  the 
methodology  of  each  proposed  research 
activity  is  meritorious,  including 
consideration  of  the  extent  to  which — 
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(A)  The  proposed  design  includes  a 
comprehensive  and  infonned  review  of 
the  current  literature,  demonstrating 
knowledge  of  the  state-of-the-art  (3 
points); 

(B)  Each  research  hypothesis  is 
theoretically  soimd  and  based  on 
current  knowledge  (3  points); 

(C)  Each  sample  population  is 
appropriate  and  of  sufficient  size  (3 
points); 

(D)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective  (3 
points);  and 

(E)  The  data  analysis  methods  are 
appropriate  (3  points). 

fiii)  The  extent  to  which  anticipated 
research  results  are  likely  to  satisfy  the 
original  hypotheses  and  could  be  used 
for  planning  additional  research, 
including  generation  of  new  hypotheses 
where  applicable  (2  points). 

(d)  Design  of  development  activities 
(20  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  development 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)(i)  In  determining  the  extent  to 
which  the  design  is  likely  to  be  effective 
in  accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
follovtring  factors: 

(ii)  The  extent  to  which  the  plan  for 
development,  clinical  testing,  and 
evaluation  of  new  devices  and 
technology  is  likely  to  yield  significant 
products  or  techniques,  including 
consideration  of  the  extent  to  which— 

(A)  The  proposed  project  wall  use  the 
most  effective  and  appropriate 
technology  available  in  developing  the 
new  device  or  technique  (3  points); 

(B)  The  proposed  development  is 
based  on  a  sound  conceptual  model  that 
demonstrates  an  awareness  of  the  state- 
of-the-art  in  technology  (4  points); 

(C)  The  new  device  or  technique  will 
be  developed  and  tested  in  an 
appropriate  enviroiunent  (3  points); 

ft))  Tlie  new  device  or  technique  is 
likely  to  be  cost-effective  and  useful  (3 

points);  .... 

(E)  The  new  device  or  techmque  has 
the  potential  for  conunercial  or  private 
manufacture,  marketing,  and 
distribution  of  the  product  (4  points): 

and 

(F)  The  proposed  development  efforts 
include  adequate  quality  controls  and, 
as  appropriate,  repeated  testing  of 
products  (3  points). 

(e)  Design  of  training  activities  (4 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  training  activities 
is  likely  to  be  effective  in  accomplishing 
the  objectives  of  the  project 


(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factor:  The  extent  to  which 
the  type,  extent,  and  quality  of  the 
proposed  clinical  and  laboratory 
research  experience,  including  the 
opportvuiity  to  participate  in  advanced- 
level  research,  are  Ukely  to  develop 
highly  qualified  researchers  (4  points). 

(f)  Design  of  dissemination  activities 
(7  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  content  of 
the  information  to  be  disseminated — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter  (2  points);  and 

(B)  If  appropriate,  is  based  on  new 
knowledge  derived  from  research 
activities  of  the  project  (2  points). 

(ii)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (2  points). 

(iii)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities  (1  point). 

(g)  Design  of  utilization  activities  (2 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  utilization 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accompUshing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factor:  The  extent  to  which 
the  potential  new  users  of  the 
information  or  technology  have  a 
practical  use  for  the  information  and  are 
likely  to  adopt  the  practices  or  use  the 
information  or  teclmology,  including 
new  devices  (2  points). 

(h)  Design  of  technical  assistance 
activities  (2  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  technical 
assistance  activities  is  likely  to  be 
effective  in  accomplishing  the  objectives 
of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Soaetary  considers  the 
following  factor:  The  extent  to  which 


the  methods  for  providing  technical 
assistance  are  of  sufficient  quality, 
intensity,  and  duration  (2  points), 
(i)  Plan  of  operation  (4  ooints  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  opyeration. 

(2)  In  determining  the  quality  of  the 
plan  of  operation,  the  Seoetary 
considers  the  follovring  factors: 

(i)  The  adequacy  of  the  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibiUties,  and  timelines  for 
accoinplishing  project  tasks  (2  points). 

(ii)  "nie  adequacy  of  the  plan  of 
operation  to  provide  for  using  resoiut»s, 
equipment,  and  persormel  to  achieve 
each  objective  (2  points). 

(j)  Collaboration  (4  points  total). 

(1)  The  Secretary  considers  the 
quality  of  collaboration. 

(2)  In  determining  the  quality  of 
collaboration,  the  Secretary  considers 
the  following  factors: 

(i)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  applicant  (2 

points). 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions  that 
commit  to  collaborate  with  the 
applicant  have  the  capacity  to  carry  out 
collaborative  activities  (2  points). 

(k)  Adequacy  and  reasonableness  of 
the  budget  (3  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considere  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (1  point). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (2  points). 

(Ij  P/oiJ  of  evaluation  (9  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluatiorL 

(2)  In  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  factore:  The 
extent  to  which  the  plan  of  evaluation 
provides  for  periodic  assessment  of  a 
project's  progress  that  is  based  on 
identified  performance  measures  that — 

(i)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (5 
points);  and 

(ii)  Are  objective,  and  quantifiable  or 
quialitative,  as  appropriate  (4  points). 

(m)  ftt)/ect  sta^(9  points  total). 

(1)  The  Secretary  considere  the 
quality  of  the  project  staff. 
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(2)  In  determining  the  quality  of  the 
project  staff,  the  Searetary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(1  point). 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (2  points). 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (2  points). 

(iii)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subject  areas  (2  points). 

(iv)  The  extent  to  which  the  project 
staff  includes  outstanding  scientists  in 
the  field  (2  points). 

(n)  Adequacy  and  accessibility  of 
resources  (4  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resources  to  implement  the 
proposed  project. 

(2)  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
facilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (2  points). 

(ii)  The  extent  to  which  the  applicant 
has  appropriate  access  to  clinical 
populations  and  organizations 
representing  individuals  with 
disabilities  to  support  advanced  clinical 
rehabilitation  research  (1  point). 

(iii)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (1  point). 

Instructions  for  Application  Narrative 

The  Secretary  will  reject  without 
consideration  or  evaluation  any 
application  that  proposes  a  project 
funding  level  that  exceeds  the  stated 
maximimi  award  amount  per  year  (See 
34  CFR  75.104(b)). 

The  Secretary  strongly  recommends 
the  following: 

(a)  A  one-page  abstract; 

(b)  An  Application  Narrative  (i.e..  Part 
III  that  addresses  the  selection  criteria 
that  will  be  used  by  reviewers  in 
evaluating  individual  proposals)  of  no 
more  than  125  pages  double-spaced  (no 


more  than  3  lines  per  vertical  inch)  8V2 
X 11"  pages  (on  one  side  only)  with  one 
inch  margins  (top,  bottom,  and  sides). 
The  application  narrative  page  limit 
recommendation  does  not  apply  to:  Part 
I — ^the  electronically  scannable  form; 
Part  II — ^the  budget  section  (including 
the  narrative  budget  justification);  and 
Part  rv — the  assurances  and 
certifications;  and 

(c)  A  font  no  smaller  than  a  12-point 
font  and  an  average  character  density  no 
greater  than  14  characters  per  inch. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  must — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  (Applicant  must 
insert  number  and  letter]),  Washington, 
DC  20202-4725, or 

(2)  Hand  deUver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time]  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  (Applicant  must 
insert  number  and  letter]).  Room  #3633, 
Regional  Office  Building  #3.  7th  and  D 
Streets,  SW.,  Washington,  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  maiUng: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  p>ost  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Eiepartment  must  include  with  the 
application  a  stainf)ed  self-addressed 
postcard  containing  the  CFDA  number  and 
title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
number — and  letter,  if  any — of  the 
competition  imder  which  the 
application  is  being  submitted. 


Application  Forms  and  Instructioiu 

The  appendix  to  this  application  is 
divided  into  four  parts,  lliese  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

PART  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

PART  II:  Budget  Form— Non- 
Construction  Programs  (Standard  Form 
524A)  and  instructions. 

PART  ni:  Application  Narrative. 

Additional  Materials 

Estimated.  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Work-Place  Requirements  (ED  Form  80- 
0013). 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions.  (NOTE:  ED  Form  GCS-014 
is  intended  for  the  use  of  primary 
participants  and  should  not  be 
transmitted  to  the  Department.) 

Certification  of  Eligibility  for  Federal 
Assistance  in  Certain  Programs  (ED 
Form  80-0016). 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instructions;  and  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team, 
Department  of  Education,  400 
Independence  Avenue  S.W.,  Switzer 
Building,  3317,  Washington,  D.C.  20202, 
or  call  (202)  205-8207.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  TDD  number  at 
(202)  205-9860.  The  preferred  method 
for  requesting  information  is  to  FAX 
your  request  to  (202)  205-871 7. 

Individuals  Mdth  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 

For  Fuither  Information  Contact: 
Donna  Nangle,  U.S.  Department  of 
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Education,  400  Maryland  Avenue,  S.W., 
room  3418,  Switzer  Building, 
Washington,  D.C.  20202-2645. 
Telephone:  (202)  205-5880.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-9136.  Internet: 

Donna Nangle@ed.gov 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  docimient,  as 
well  as  all  other  Department  of 
Education  docimients  published  in  the 
Federal  Register,  in  text  or  portable 
docimient  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  boaid  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option 
G — ^Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority:  29  U.S.C.  760-762. 

Dated:  March  30. 1999. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix — Application  Forms  and 
Inirtructions 

Applicants  are  advised  to  reproduce  and 
complete  the  application  forms  in  this 
Section.  Applicants  are  required  to  submit  an 
original  and  two  copies  of  each  application 
as  provided  in  this  Section.  However, 
applicants  are  encouraged  to  submit  an 
original  and  seven  copies  of  each  application 
in  order  to  facilitate  the  peer  review  process 
and  minimize  copying  errors. 

Frequent  Questions 

1.  Can  I  Get  an  Extension  of  the  Due  Date? 
No!  On  rare  occasions  the  Department  of 
Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the 


revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 

2.  What  Should  be  Included  in  the 
Application? 

The  application  should  include  a  project 
narrative,  vitae  of  key  personnel,  and  a 
budget,  as  well  as  the  Ass\u«nces  forms 
included  in  this  package.  Vitae  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specifically 
pertinent  to  this  proposed  project.  The 
budgets  for  both  the  first  year  and  all 
subsequent  project  years  should  be  included. 

If  collaboration  with  another  organization 
is  involved  in  the  proposed  activity,  the 
application  should  include  assurances  of 
participation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widely  known  in  the  field,  it  would 
be  helpful  to  include  the  instrument  in  the 
application. 

Many  applications  contain  voluminous 
app>endices  that  are  not  helpful  and  in  many 
cases  cannot  even  be  mailed  to  the  reviewers. 
It  is  generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating  organizations, 
maps,  copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the  applicant. 

3.  What  Format  Should  be  Used  for  the 
Application? 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  May  I  Submit  Applications  to  More  Than 
One  NIDRR  Program  Competition  or  More 
Than  One  Application  to  a  Program? 

Yes,  you  may  submit  applications  to  any 
program  for  which  they  are  responsive  to  the 
program  requirements.  You  may  submit  the 
same  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also 
submit  more  than  one  application  in  any 
given  competition. 

5.  What  is  the  Allowable  Indirect  Cost  Rate? 
The  limits  on  indirect  costs  vary  according 

to  the  program  and  the  type  of  application. 

An  applicant  for  an  RRTC  is  limited  to  an 
indirect  rate  of  15%. 

An  applicant  for  an  RERC  is  limited  to  the 
organization's  approved  indirect  cost  rate.  If 
the  organization  does  not  have  an  approved 
indirect  cost  rate,  the  application  should 
include  an  estimated  actual  rate. 

6.  Can  Profitmaking  Businesses  Apply  for 
Grants? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  or  profit  on  the 


grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project. 

7.  Can  Individuals  Apply  for  Grants? 

No.  Only  organizations  are  eligible  to  apply 
for  grants  under  NIDRR  programs.  However, 
individuals  are  the  only  entities  eligible  to 
apply  for  fellowships. 

8.  Can  NIDRR  Staff  Advise  Me  Whether  My 
Project  Is  of  Interest  to  NIDRR  or  Likely  To 
Be  Funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which  you 
propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of  whether 
your  subject  area  or  proposed  approach  is 
likely  to  receive  approval. 

9.  How  Do  I  Assure  That  My  Application 
Will  Be  Referred  to  the  Most  Appropriate 
Panel  for  Review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the    . 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the  Standard 
Form  424,  and  including  a  project  title  that 
describes  the  project. 

10.  How  Soon  After  Submitting  My 
Application  Can  I  Find  Out  If  It  Will  Be 
Funded? 

The  time  from  closing  date  to  grant  award 
date  varies  from  program  to  program. 
Generally  speaking,  NIDRR  endeavors  to 
have  awards  made  within  five  to  six  months 
of  the  closing  date.  Unsuccessful  applicants 
generally  will  be  notified  within  that  time 
frame  as  well.  For  the  purpose  of  estimating 
a  project  start  date,  the  applicant  should 
estimate  approximately  six  months  from  the 
closing  date,  but  no  later  than  the  following 
September  30. 

11.  Can  I  Call  NIDRR  to  Find  Out  If  My 
Application  Is  Being  Funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review  cannot 
be  released  except  through  this  formal 
notification. 

12.  If  My  Application  Is  Successful,  Can  I 
Assume  I  Will  Get  the  Requested  Budget 
Amount  in  Subsequent  Years? 

No.  Funding  in  subsequent  years  is  subject 
to  availability  of  funds  and  project 
performance. 

13.  Will  All  Approved  Applications  Be 
Funded? 

No.  It  often  happens  that  the  peer  review 
panels  approve  for  funding  more  applications 
than  NIDRR  can  fund  within  available 
resources.  Applicants  who  are  approved  but 
not  funded  are  encouraged  to  consider 
submitting  similar  applications  in  future 
competitions. 

BILUNOCOOE  4000-41-U 
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Application    for    Federal 
Education   Assistance 


NMt:    If  avallabte,  pItMt  pr**Mt 
ap^lcatlaa  packaft  •■  diakctic  aad 
ipcdfy  tk*  Bit  foraal.    


VS.  Dcpartmral  af  Edacatiaa 


OMBNOLltTMIW 


City 
L  Afplicm'tD-U-N-S  Number 


Salt 


Coaoiy 


ZIPCode  4-  4 


n 


3b  Caulof  of  Federal  Domestic  Assisunce*: 

4»  Pnject  Director ,^^^____^.^_^_ 

AdAess: 


iH 


Tltk: 


ft.  T)f^olAfifliaM(Eiaerai>propriaieleaermihebax.) 


a 


Tiiy 
Tel.«:( 


-  •S5S—     ZIPCode  ♦r 
Fax#:(  ) -_ 


E-Mail  Addftss:. 


S.  Is  the  apfilicaM  delinquent  on  any  Federal  debt?  LJ  Yes  I    I  No 
(If  'yes, "  attach  an  explanation.) 


A 

B  County 

C  Municipal 

D  Township 

E 

F 

G  Special  Disnia 


H  Independem  School  District 

I  Public  College  or  University 

J  Private,  Noo-Pro(il  CoUefe  or  Uaiveniiy 

K  Indian  IHbe 

L  Individual 

M  Private.  Profit-Making  Onaniraiinn 

N  OtherfJprfi(y)._ 


7.  Novice  ApplicMM  Qves     Q 


No 


Application  I  n  To  r  ni  a  t  i  o  n 


t.  Type  of  Suboiissioa: 
—FreApplKatUm 
LJ  ConsiTJction 
LJ  NonX^oostiuctioii 


— ApplicatUm 
LJ  Construction 
LJ  Noo-Construction 


U.  Are  any  tcicaich  activities  involving  human  subjects  planned  at  any 
time  during  the  propoaed  projea  period?     Q  Yes        [^  No 
a.  If''Yes,''Exeraptioa(s)«:  b.  Assurance  of  Compliance  *: 


OR 


9.  bapplicaiion  subject  to  review  by  Executive  Order  1 2372  process? 
I    I  Yes   (Dole  made  available  lo  the  Executive  Order  12372 
ptvceu  for  review):  I        I 


c.  IRB  approval  date: 


B 


Full  IRB  K 
Expediied  Review 


n  No    (If  'No, '  check  appropriate  box  below.) 

LJ  Program  is  not  covered  by  E.O.  12372. 

Q  Program  has  not  been  selected  by  State  for  review. 


lai  Proposed  Project  Dates: 


Start  Dale: 

/        / 


EadDale: 


12.  Descriptive  Title  of  Applicant's  Project: 


I. *itimated   Futulinjj:                                  1  Authorized   Representative  Information 

13m.  Federal                    S                                      M 

14.  Todiebestofnykaowledge«idbdief.dldauiaihisp(eapplicaiiaB/«pplicaiaaMirae 
aadconect  The  document  has  been  duly  authoriied  by  the  goveratag  body  of  the  apphcaM 
and  the  apphcant  will  comply  with  the  attached  assvsKcs  if  the  assistance  is  awanled. 

h.  Applicam               $                                    .00 

a.  IVped  Name  of  Authorized  Represeataiive 

c  Sim                      $                                    .00 

d.Local                     $                                    M 

h.  Title 

c.  Other                      $                                      .00 

c.  Tel.«:  (            )                                            faxt:  (1 

■•  Pfofiiiu  Incomf       $                                      .00 

d.E-MMl  Address: 

c.  SlgMtweafAirthariaedRipniiBlaMw 

DMe:      /     / 

1.  TOTAL                  S                                      .00 

KEv.  uijm 

pn^9A 
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Instructions  for  Fl)  424 


1.  LacriNMBCMdAddrot.  Enter  the  legal  name  of  applicant  and  Ihe 
nanM  of  llie  primary  orfanizational  unit  which  will  undenake  the  at- 
tiaance  activity. 

2.  D-U-N-SNaabcr.  Etterlfae  applicant's  D-U-N-S  Number.  If  your 
OTf  anizatioo  does  not  have  a  D-U-N-S  Nuihber.  you  can  otxaio  the 
Dumber  by  calling  I  -800-333-OSOS  or  by  conpteting  a  I>-U-N-S  Num- 
ber Request  Form.  The  form  can  be  obtained  via  the  Imemet  at  the 
foUowingURL:  bttp://www4labxon/dMi/ab«atdl 


3w  CM^OK  of  Federal  Doaotk  AaiftaDcc  (CFDA)  NmbcK  Enter 
the  CFDA  lumiber  and  title  of  the  program  under  which  assistance  is 
retjucsted 

4.  Pnjcct  Director.  Nanw,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  diis 
applicaiion. 

5.  Federal  Debt  DeUaqueacy.  Qtedk  •nTcT  if  the  applicant's  organi- 
zation is  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
applicant's  organization  and  not  to  Ihe  person  who  signs  as  the  autho- 
rized representative  Categories  of  debt  include  delinquent  audit  dis- 
allowances, loans  and  taxes.)  Otherwise,  check  "No." 

i.  lypcaTApplkaaL  Enter  the  appropriate  letter  in  die  box  provided. 

7.  NavkcApplkant  Check '^ct"  only  if  assistance  is  being  requested 
yiyt^r  a  program  th«  gives  special  consideration  to  novice  applicants 
and  you  meet  the  program  requiremenu  for  novice  applicants.  By 
checking  "Yes"  the  applicant  certifies  dtat  it  meets  the  novice  appli- 
c»t  requirements  specified  by  ED.  Otherwise,  check '1^" 

8.  TjfutStlbwkttao.  Self-explanatory. 

9.  EMcallvc  Order  12372.  Check  *'Ycs"  if  the  application  is  subject  to 
review  by  Executive  Order  12372.  Also,  please  enter  the  month,  date, 
and  four  (4)  digit  year  (e.g..  I2/12/20(X)).  Applicants  should  contact 
die  State  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 
1 2372  to  determine  vtrhether  the  application  is  subject  to  the  State  in- 
tergovernmental review  process.  Otherwise,  check  "Vo." 

10.  Propeatd  Project  Dates.  Please  enter  the  month,  date,  and  four  (4) 
digit  year  (e.g..  12/12/2000). 

11.  Hamaa  Sabjects.  Check  "Yes"  k  "No"  If  research  activities  in- 
volving human  subjects  are  afit  planned  ■!«  n«rtiti>  during  the  pro- 
posed project  period,  check  I*!*"  TheremalalngptrttrflteaiU 
are  then  act  applicable. 


If  research  activities  involving  human  subjeas,  whether  or  not  ex- 
empt from  Federal  regulations  for  the  protection  of  human  subjects. 
are  planMd  n  —y  Hit  during  the  proposed  project  period,  either  at 

the  applicant  orgamzaboo  or  at  any  other  performance  site  or  collabo- ^ 

rating  instimtion.  check  *Tfe«."  If  iB  the  research  activities  «t  desig-  [  Paperwork  Bardea  Sutemet  J 
nated  lo  be  exempt  under  the  regulations,  eater,  in  item  1  la,  the  ex- 
einition  Humberts)  corresponding  to  one  or  more  of  the  six  exemption 
categories  listed  in  'Trotcdtoa  of  Hnmaa  Sabjects  in  Refcardi" 
attached  to  this  form.  Provide  sufficiem  information  in  the  applica- 
tion 10  allow  a  detenninatioa  that  the  designated  exempooos  in  item 
lUare^ipropriate.  Provide  tUtaarrativcinfomaliw  la  as 'Htcai 
U/ProtcctioB  of  Hnaiaa  Subjects  AttachBcaT  and  lamt  Ok  at- 
taclMDentlBiiiicdiatc]yroll«wl^thcED424liBccpa(t.  Skip  the 
rcmaiiriAg  parts  afittai  11. 


tiaa  of  HMiaa  Subjcctt  Attadtmcar  and  iasert  tUs  attachmcat 
taMdIaleiy  roOowiag  tkc  ED  424  bcc  paft. 

If  Ike  asaBcaat  orgaaliatiao  kas  aa  apptwod  Maillpie  Piajtcl 
AMuiaarr  rf^T"~~"«  file  with  the  Grants  Policy  and  Over- 
sight Staff  (GPOS).  VS.  Depaitmew  of  Education,  or  widi  the  Office 
for  Protection  ftom  Research  Risks  (OPRR).  National  Institutes  of 
Heahh.  (J .5.  DepvuiKnt  of  Health  and  Human  Services,  that  coven 
die  specific  activity,  enter  the  Assurance  number  in  item  I  lb  and  d.< 
date  of  ^iproval  by  die  Institutional  Review  Board  (IRB)  of  die  pro- 
posed activities  in  item  lie.  This  date  must  be  no  earlier  than  one  year 
before  die  receipt  date  for  which  the  applicaiionis  submitted  and  must 
include  die  four  (4)  digit  year  (e.g.,  2000).  Check  die  type  of  IRB 
review  in  die  appropriate  box.  An  IRB  may  use  die  expeiiiied  review 
procedure  if  it  complies  widi  die  requiremenu  of  34  CFR  97.110.  If 
die  IRB  review  is  delayed  beyond  the  submissioa  of  die  ^jpUcatioa. 
enter  'Tndi^  in  item  1  Ic.  If  your  application  is  reaxnmendedr 
selected  for  funding,  a  follow-up  certification  of  IRB  approval  from 
an  official  signing  for  the  applicant  organization  must  be  sent  to  and 
ivceived  by  die  designated  ED  official  widiin  30  days  after  a  !!peciric 
formal  request  from  die  designated  ED  official,  if  the  appHcaat  or- 
I  docs  not  have  on  file  with  GPOS  or  OPRR  aa  approved 
e  of  CaapHaBcc  that  covers  the  proposed  research  activity, 
enter  14aae^  in  item  lib  and  skip  lie.  In  this  case,  the  applicant 
organization,  by  die  signature  on  the  application,  is  declaring  that  it 
will  comply  widi  34  CFR  97  within  30  days  after  a  specific  formal 
request  from  die  designated  ED  official  for  die  Assunnce(s)  and  IRB 
certifications. 

12.  Prajcct  "IWe.  Enter  a  brief  descriptive  title  of  die  projea.  If  more 
Ihm  one  program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g..  construction  or  real  property 
projects),  attach  a  map  showing  project  location.  For  preapplications. 
use  a  sepvate  sheet  to  provide  a  summary  description  of  this  projea. 

13.  Esttnatcd  Fuading.  Amount  requested  or  to  be  contributed  during 
die  first  funding/budget  period  by  each  contributor.  VUue  of  in-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable. 
If  the  action  will  result  in  a  dollar  change  to  an  existing  award,  indi- 
cate anlx  die  amount  of  die  change.  For  decreases,  enclose  die  amounts 
in  parendieses.  If  bodi  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For  multiple  program  funding, 
use  totals  and  show  breakdown  using  same  categories  *s  item  13. 

14.  CcTtUcatioa.  To  be  signed  by  die  audiorized  representative  of  die 
applicant.  A  copy  of  the  governing  body's  audiorizatioo  for  you  to 
sign  diis  application  as  official  represenutive  must  be  on  file  in  die 
applicant's  office. 

Be  sure  to  enter  die  telephone  and  fax  number  and  e-mail  address  of 
the  audiorized  representative.  Also,  in  item  14e.  please  enter  the  mondi. 
date,  and  four  (4)  digit  year  (e^.,  12/12/2000)  in  die  date  signed  fiekL 


If  IQBtflLaD  of  die  planned  research  activities  involving  human  snb- 
jecu  are  covered  (nonexempt).  skip  item  lla  and  continue  widi  die 
remaining  pvts  of  item  1 1,  as  noted  below.  In  addition,  follow  die 
instructions  in 'Trattctioo  If  Humaa  Subjects  ia  Rcsearck"  attached 
to  diis  form  to  prepare  die  six-point  narrativt  about  die  nonexempt 
activities.  Provide  tUs  siai-ffotat  aarrative  !■  aa  "Una  ll/Pretec- 


According  to  die  Paperwork  Reduction  Aa  of  199S.  no  peraoos  are 
required  to  respond  to  a  collection  of  info,  maiion  jnlesf  !«jch  collec- 
tion displays  a  valid  OMB  control  number.  The  valid  OMB  control 
number  for  this  information  collectiao  is  1875-0106.  The  time  re- 
quired to  complele  this  information  collection  is  estimated  to  average 
between  15  «id  45  minutes  per  response,  including  die  time  to  review 
instructions,  search  existing  dau  resources,  gadier  die  dau  needed, 
and  complete  and  review  die  information  coUecoon.  If  yon  have  aay 
cooBcaU  >— >««'«-t  the  accnracy  of  the  aOiaatai/)  or  ncRB* 
tioas  for  improving  tUsfona,^eascwrttc  to:  U.S.  Depwtment  of 
Education.  Washington.  D.C.  20202-465 1 .  if  yo»i  have  coaawats  or 
coaccras  tcg^rdkig  the  sutus  of  yoor  iadhridnal  submisdoa  of  tWs 
form  wriU  directly  to:  Joyce  I.  Mays,  Application  Contro!  Center, 
VS.  Depvtment  of  Education.  7di  and  D  Streets,  S.W.  ROB-3,  Room 
3633.  Washington.  D.C.  20202-4725. , 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


I.  Instructions  to  Applicants  about  the  Narrative  In- 
formation that  Must  be  Provided  if  Research  Ac- 
tivities Involving  Human  Subjects  are  Planned 


If  you  mariced  item  11  on  the  application  "Yes"  and 
designated  exemptions  in  1 1  a ,  (aU  research  activities 
are  exempt),  provide  sufficient  infonnation  in  the  ap- 
plication to  allow  a  deteimination  that  the  designated 
exemptions  are  appropriate.  Research  involving  hu- 
man subjects  that  is  exempt  from  the  regulations  is  dis- 
cxissed  under  II.B.  "Exemptions,"  below.  TheNana- 
tive  must  be  succinct  Provide  this  information  in  an 
"Item  11/Protection  of  Human  Subjects  Attach- 
ment" and  insert  this  attachment  immediately  fol- 
lowing the  ED  424  face  page. 

If  you  marked  "Yes"  to  item  1 1  on  the  face  page,  and 
designated  no  exemptions  from  the  regulations  (some 
•r  all  of  the  research  activities  are  nonexempt),  ad- 
dress the  following  six  points  for  each  nonexempt  ac- 
tivity. In  addition,  if  research  involving  human  sub- 
jects will  take  place  at  collaborating  site(s)  or  other 
peiformaiKC  site(s),  provide  this  information  before  dis- 
cussing the  six  points.  Although  no  specific  page  limi- 
tation applies  to  tliis  section  of  the  application,  be  suc- 
cinct. Provide  the  six-point  narrative  and  discussion 
of  other  performance  sites  in  an  "Item  11/Protection 
of  Human  Subjects  Attachment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  face 
page. 

(1)  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  human  subjects.  E>escribe  the  character- 
istics of  the  subject  population,  including  their  antici- 
pated number,  age  range,  and  health  status.  Identify 
the  criteria  for  inclusion  or  exclusion  of  any  subpopu- 
lation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
mtionalized  individuals,  or  others  who  are  likely  to  be 
vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained 
from  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
whether  the  material  or  data  will  be  obtained  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recruitment  of  subjects  and 
the  consent  procedures  to  be  followed.  Include  the  cir- 


cumstances under  which  consent  will  be  sought  aixi  ob- 
tained, who  will  seek  it,  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  die  method  of  docu- 
menting consent.  State  ifthe  Institutional  Review  Board 
(IRB)  has  authorized  a  modification  or  waiver  of  the  ele- 
ments of  consent  or  the  requirement  for  documentation  of 
consent 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  appropriate,  describe  ahemative  treatments 
and  procedures  that  might  be  advantageous  to  die  subjects. 

(5)  Describe  the  procedures  for  protecting  against  or  mini- 
mizing potential  risks,  including  risks  to  confidentiality, 
and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  effects  to  the 
subjects.  Also,  where  appropriate,  describe  the  provisions 
for  monitoring  the  data  collected  to  ensure  the  safety  of 
the  subjects. 

(6)  Discuss  v^y  the  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  importance  of  the  knowledge  that  may  reasonably 
be  expected  to  result 


II.  Information  on  Research  Activities 
Involving  Human  Subjects 


A.  Definitions. 

A  research  activify  involves  human  subjects  ifthe  activity 
is  research,  as  defined  in  the  Department's  regulations,  and 
the  research  activity  will  involve  use  of  hiunan  subjects, 
as  defined  in  the  regulations. 

—Is  it  a  research  activity? 

The  ED  Regulations  for  die  Protectioo  of  Humin  Subjects, 
Tide  34,  Code  of  Federal  Regulations,  Part  97,  define  re- 
search as  "a  systematic  investigation,  including  research 
development,  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge."  If  an  activity 
follows  a  deliberate  plan  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge,  such  as  an  explor- 
atory study  or  the  collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  which  meet  diis  definition  consti- 
tute research  whether  or  not  they  are  conducted  or  sup- 
ported imder  a  program  which  is  considered  research  few 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activities. 
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— Is  it  a  haman  subject? 


The  regulations  define  human  subject  as  "a  living  indi- 
vidual about  whom  an  investigator  (whether  professional 
or  student)  conducting  research  obtains  ( I )  data  throu^ 
interventioo  or  interaction  widi  tfie  individual,  or  (2)  iden- 
tifiable private  infomiaticm."  (I)  If  an  activity  involves 
obtaining  iitformation  about  a  living  person  by  manipu- 
lating that  person  or  that  person 's  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs with  surveys  and  interviews,  the  definition  of  human 
subject  is  met.  (2)  If  an  activity  involves  obtaining  pri- 
vate ir^mmation  about  a  living  person  in  such  a  way  that 
the  information  can  be  linked  to  that  individual  (the  iden- 
tity of  the  subject  is  or  may  be  readily  determined  by  the 
investigator  or  associated  with  the  information),  the  defi- 
nition of  human  subject  is  met.  [Private  infoiroation  in- 
cludes infcxmation  about  bdiavior  diat  occurs  in  a  con- 
text in  «^ch  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  information 
^Aliich  has  been  provided  for  specific  purposes  by  an  indi- 
vidual and  v^ch  the  individual  can  reasonably  expect 
will  not  be  made  pubUc  (for  example,  a  school  health 
record).] 


B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  hu- 
man subjects  will  be  in  (me  or  more  of  the  following  six 
categories  of  exemptkms  are  not  covered  by  the  regula- 
tions: 

(1)  Research  conducted  in  established  or  commonly  ac- 
cqMed  educational  settings,  involving  normal  educational 
practices,  such  as  (a)  research  on  regular  and  special  edu- 
cation instructional  strategies,  or  (b)  researdi  on  the  ef- 
fectiveness of  or  the  conqiarison  among  instructional  tech- 
niques, curricula,  or  classroom  management  methods. 

(2)  Research  involving  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observation  of  pubUc  be- 
havioc;  unless:  (a)  information  obtained  is  recorded  in  such 
a  manner  that  human  subjects  can  be  identified,  directly 
or  dirough  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosure  of  the  human  subjects'  responses  outside  Ae 
research  could  reastMiably  place  die  subjects  at  risk  of 
criminal  or  civil  liability  or  be  damaging  to  the  subjects' 
finyncial  standing,  enq)loyability,  or  reputation.  If  the 
subjects  art  ckiidren,  this  exemption  a/^es  only  to  re- 
search involving  edaca^md  tests  or  observOioHs  of  pub- 


He  behavior  when  the  investigatorfs)  do  not  participate  in 
the  aetividis  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
the  applicable  law  or  jurisdiction  in  which  the  mearch  will 
be  conducted.] 


(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  behavior  that 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  ^>pointed  pubhc  officials  or  candidates 
for  public  office;  or  federal  stittute(s)  require(s)  widxHit  ex- 
ception that  die  confidentiality  of  the  personally  identifi- 
able informadcKi  will  be  maintained  throughout  die  research 
and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  or  diag- 
nostic spedmens,  if  these  sources  are  publicly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  idoitified,  directly  or  du^ougb 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  which  are  desig^  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  diose 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  contami- 
nant at  or  below  die  level  found  to  be  safie,  by  the  Food  and 
Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  die  Food  Safety  and  Inflection  Service 
of  die  U.S  Department  of  Agriculture. 

Copies  of  the  Depiuiment  ofEducadon  \  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
oAer  pertinent  materials  on  OieprotectioH  of  human  sub- 
jects in  research  are  ovalaNef^omAe  Grants  Policy  and 
Oversight  Staff (GPOS)  Office  of  the  Chief  Financial  and 
Chief  Informatian  Officer,  US.  Department  of  Educa- 
tion, Washington,  D.C.,  telqthone:  (202)  708-8263,  and 
on  the  U.S  Department  ofEducadon  k  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  http'J/o<fo,ed.gftW 
humansub.htm. 
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ASSURANCES  •  NON-CONSTRUCTION  PROGRAMS 


Public  reporting  buiden  for  this  collection  of  information  is  estimated  to  average  IS  minutes  per  response,  iitduding  time  fot  reviewing 
instnictions.  searching  existing  dau  sources,  gathering  and  maintaining  the  dau  needed,  and  completing  and  reviewmg  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  inchiding  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperworic  Reduction  Project  (0348-0040).  Washington.  DC  20503 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFTICE  OF  MANAGEMENT  AND 
BUDGET.  SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the  awarding 
agency.  Further,  certain  Federal  awvding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such  is  the  case,  you 
will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant  I  certify  thai  the  applicant 


Has  the  legal  authority  to  apply  for  Federal  assistance,  and  the 
institutional,  managerial  and  financial  capability  (including 
funds  sufficient  to  pay  the  non-Federal  share  of  project  cost)  to 
ensure  proper  planning,  management,  and  completion  of  the 
pioiect  described  in  this  application. 

Will  give  the  awMding  agency,  the  ComptroDer  General  of  the 
United  States,  and  if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the  right  to  examme  ail 
records,  books,  papers,  or  documents  related  to  the  award;  and 
will  establish  a  proper  accounting  system  in  accordance  with 
generally  accepted  accounting  standards  or  agency  directives. 

WiU  estabbsh  safeguards  lo  prohibit  employees  from  using  dieir 
positions  for  a  purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational  conflia  of  interest,  or 
personal  gain. 

WiU  initiate  and  complete  the  work  within  the  applicable  time 
frame  after  receipt  of  approval  of  the  awarding  agency. 

Will  comply  with  the  Intergovernmental  Personnel  Act  of  1970 
(42  U.S.C.  §§4728-4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  fiinded  under  one  of  die  19  statutes 
or  reguiaiions  specified  in  Appendix  A  of  OPM's  Standards  for 
a  Merit  System  of  Personnel  Administration  (S  C.F.R.  900. 
Subpart  F). 

Will  comply  with  all  Federal  statutes  relating  to 
nondiscriminaiion.  These  include  but  are  not  limited  to:  (a) 
Title  VI  of  the  Civil  Righu  Act  of  1964  (P.L  88-3S2)  whkfa 
prohibits  discriminatioa  on  the  basis  of  race,  color  or  national 
origin;  (b)  Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  §§1681-1683.  and  168S-I686).  which 
prohibiu  discrimination  on  the  basis  of  sex;  (c)  Section  S04  of 
the  Rehabilitaion  Ka  of  1973,  as  amended  (29  U.S.C.  §794), 
which  prohibits  discrimination  on  the  basis  of  handicaps;  (d) 


the  Age  Discrimination  Act  of  1973.  as  amended  (42  U.S.C  §§ 
6101-6107),  which  prohibits  discriminatioo  on  the  basis  of  age; 
(e)  the  Dmg  Abuse  Office  and  Treaonent  Act  of  1972  (PI>  92- 
2SS),  as  amended,  relating  to  nondiscrimination  on  the  basis  of 
drug  abuse;  (0  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Preventioit,  Treatment  and  Rehabilitation  Aa  of 
1970  (P.L  91-616),  as  amended,  relating  to  nondiscriinnation 
on  the  basis  of  alcohol  dMse  or  aloohoUsm:  (g)  §§  S23  and  S27 
of  the  Public  Health  Service  Act  on9I2  (42  U.S.C.  §§  290  dd- 
3  and  290  ee  3).  as  amended,  reMng  to  oonfidentiaiity  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title  VIU  of  the 
Civil  Righu  Act  of  1968  (42  VSC  §  3601  et  seq).  at 
amended,  relating  to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other  nondiscriminatioa 
provisions  in  the  specific  statute(s)  under  whidLap^icaiion  for 
Federal  assistance  is  being  made;  and  (j)  the  requirements  of 
any  other  nondiscrimination  statute(s)  which  may  apply  to  the 
applicttion. 

Will  comf^,  or  has  already  conned,  with  the  requirements  of 
Titles  U  and  III  of  the  uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970  (P.L  91-646)  which 
provide  for  fair  and  equitable  treatmett  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or  federally 
assisted  programs.  These  requirements  apply  to  ail  mterests  in 
real  property  acquired  for  project  purposes  regardless  of 
Federal  participation  in  purdiases. 

Will  oofflpiy,  as  applicable,  with  the  provisiou  of  the  Hatch  Act 
(S  U.S.C  §§1501-1508  and  7324-7328)  which  limit  the 
political  activities  of  employees  whose  principal  employment . 
activities  are  funded  in  viiiole  or  in  pan  with  Federal  fimds. 
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9.  Will  comply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Act  (40  U.S.C.  §§276*  to  276a-7),  die  Copdand  Act  (40 
U.S.C.  §276c  and  18  U.S.C.  §§874)  and  the  Contract  Woik 
Houts  and  Safety  Standaids  Act  (40  U.S.C.  §§  327-333). 
regarding  labor  standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood  insurance  purchase 
lequiiements  of  SectioD  102(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (P.L  93-234)  which  requires  recipients  in  a  special 
flood  hazard  area  to  participate  in  the  program  and  to  purchase 
flood  insurance  if  thie  total  cost  of  insurable  construction  and 
anquisition is  $10.000 ormore. 

11.  Will  comply  with  environmental  standards  whidi  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Envifoomentd  Policy  Act  of  1969  (P.L  91-190)  and  Executive 
Order  (EO)  11S14;  (b)  notification  of  violating  facilities 
pursuant  to  EO  1 1 738:  (c)  protection  of  wetlands  pursuant  to 
EO  11990;  (d)  evaluation  of  flood  hazards  in  floodplains  in 
acooidnce  with  EO  1 1988;  (e)  assurance  of  project  consistency 
with  the  approved  Sttfe  mnagement  program  developed  under 
the  Coastal  Zone  Management  Act  of  1972  (16  US.C.  §§1451 
et  seq.);  (0  conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the  Clear  Air 
Act  of  1955.  as  amended  (42  U.S.C.  §§7401  et  seq);  (g) 
protection  of  underground  sources  of  drinking  water  under  the 
Safe  Drinking  Wattr  Act  of  1974,  as  amended.  (PL.  93-523); 
■id  (h)  protection  of  endangered  species  under  the  Endangered 
Species  Act  of  1973.  as  amended,  (P.L  93-205). 


12  Will  comply  with  Ae  Wild  and  Scenic  Riven  Act  of  1968  (16 
use.  §§1721  et  seq.)  related  to  protecting  components  or 
potential  components  of  the  national  wild  and  scenic  rivers 
systenL 

13.  Will  assist  dK  awardmg  agency  in  assuring  compliance  with 
Section  106  of  dw  National  Historic  Preservttian  Act  of  1966. 
as  amended  (16  U.S.C.  §470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  \JS.C.  §§469»-l  et  seq.). 

14.  Will  corqily  with  P.L  93-348  regarding  the  protection  of 
hunwisd))ects  involved  in  researdi,  development,  and  related 
activities  supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Uboratory  Animal  Wdfare  Act  of  1966 
(P.L  89-544.  as  amended,  7  U.S.C.  §§2131  et  seq.)  penaining 
to  the  care,  handling,  and  treatment  of  w»m  blooded  animab 
held  for  research,  teaching,  or  odier  activities  supponed  by  this 
award  of  assistance. 

16.  WUI  conply  with  the  Lead-Based  Paint  Poisoning  Prevention 
Act  (42  U.S.C.  §§4801  et  seq.)  which  prohibils  the  use  of  lead- 
based  paint  in  construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  die  required  finandal  and 
compliance  audits  in  accordance  widi  die  Single  Audit  Act 
Amendments  of  1996  »d  0MB  Circular  No.  A-133.  'Audits  of 
States.  Local  Cioveramems,  and  Non-Profit  Organizations." 

18.  Will  comiriy  %nd>  all  applicable  requirements  of  all  odier 
Federal  laws,  executive  orders,  regulations  and  policies 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


AHnJCANT  ORGANEATICW 


TITLE 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  1 3  to  22  hours  per 

response,  with  an  average  of  1 7.5  hours  per  response,  including  the  time  reviewing  instnxrtions.  searching 

existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 

collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 

collection  of  infonnation.  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Departntent  of 

F(1ir,ation.  Information  Management  and  Compliance  Division,  Washington,  O.C.  20202-4651 ;  and  the 

Office  of  Management  and  Budget.  Papenwork  Reduction  Project  1875^102,  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 

General  Instructions 

contributton  for  each  applicable  budget  category. 

This  form  is  used  to  apply  to  individual  U.S. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 

Department  of  Education  discretionary  grant 

for  each  budget  category.  If  non-Federal 

programs.  Unless  directed  otherwise,  provide 

contributkKts  are  provkied  for  only  one  year. 

the  same  budget  irrformation  for  each  year  of  the 

leave  this  column  blank. 

multi-year  funding  request.  Pay  attention  to 

applicable  program  specific  instructions,  if 

Line  12.  columns  (a)-(e):  Show  the  total 

attached. 

matching  or  other  contribution  for  each  project 

uAfir 

Section  A  -  Budoet  Summary 

yoai. 

U.S.  Department  of  Education  Funds 

Line  12.  cokimn  (f):  Show  the  total  amount  to  be 

contributed  for  all  years  of  the  multi-yaar  project 

All  applicants  must  complete  Section  A  and 

If  non-Federal  contnbutions  are  provkied  for 

provide  a  breakdown  by  the  applicable  budget 

only  one  year,  leave  this  space  blank. 

categories  shown  in  lines  1-11. 

S^ctipn  Q  -  Other  Budget  Infomnation 

Lines  1-11.  cokjmns  (a)-(e):  For  each  project 

Pay  attentkx)  to  applicable  program  specific 

year  for  which  funding  is  requested,  show  the 

instructk>ns.  if  attached. 

total  amount  requested  for  each  appticable 

budget  category. 

1 .    ProvkJe  an  itemized  budget  breakdown,  by 

project  year,  for  each  budget  category  listed 

Lines  1-11.  column  (f):  Show  the  multi-year  total 

in  Sectk)ns  A  and  B. 

for  each  budget  category.  If  funding  is  requested 

for  only  one  project  year,  leave  this  cokjmn 

2.    If  appKcabie  to  this  program,  enter  the  type 

blank. 

of  indirect  rate  (proviskmal.  predetemnined. 

final  or  fixed)  that  will  be  in  effect  during  the 

Line  12,  columns  (a)-(e):  Show  the  total  budget 

funding  perkxj.  In  additk>n,  enter  the 

request  for  each  project  year  for  which  funding  is 

estimated  amount  of  the  base  to  which  the 

requested. 

rate  is  applied,  and  the  total  indirect 

expense. 

Line  12,  column  (f):  Show  the  total  amount 

requested  for  all  project  years.  If  funding  is 

3.    If  applicable  to  this  program,  provkJe  the  rate 

requested  for  only  one  year,  leave  this  space 

and  base  on  which  fringe  benefits  are 

blank. 

cak:ulated. 

Sectton  B  -  Budoet  Summarv 

4.    Provide  other  explanations  or  comments  you 

Non-Federal  Funds 

deem  necessary. 

If  you  are  required  to  provkle  or  volunteer  to 

provkje  matching  funds  or  other  non-Federal 

resources  to  the  project,  these  should  be  shown 

for  each  applicable  budget  category  on  lines  1- 

11o(Sectk)nB. 

Lines  1-11.  columns  (aHe):  For  each  project 

year  for  which  matching  funds  or  other 

contributkxis  are  provided,  show  the  total 

BILUNO  CODE  4000-ei-C 
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Public  reporting  burden  for  these 
collections  of  information  is  estimated  to 
average  30  hours  per  response,  including  the 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 


Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to:  the 
U.S.  Department  of  Education,  Information 
Management  and  Compliance  Division, 
Washington,  D.C.  20202-4651;  and  to  the 
Office  of  Management  and  Budget, 


Paperwork  Reduction  Project  1820-0027, 
Washington,  D.C.  20503. 

Rehabilitation  Research  and  Training 
Centers  (CFDA  No.  84.133B)  34  CFR  Part  350. 

Rehabilitation  Engineering  Research  Center 
(CFDA  No.  84.133E)  34  CFR  Part  350. 

BHJJNG  CODE  4000-01-U 
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CERTIFICATIONS  REQARDINQ  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUO-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cttad  below  to  detennirw  the  certification  to  which  they  are  required  to  attest.  Applicants 
should  also  review  the  instructions  fof  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  'New  Restrictions  on  Lobbying.'  and  34  CFR  Part  85. 
•Government-wide  Debannent  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Drug-Free  Workplace 
(Grants).'  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  when  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreentent. 


1.  LOBBYMQ 

As  tequiied  by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  $100,000,  as  defined  at 
34  CFR  Part  82,  Sections  82.105  and  82.1 10,  the  applicant 
certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencirtg  or  attempting  to  influence  an  officer  or  employee  of 
any  agetKy,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  making  of  eny  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amerxjment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  any  furxto  other  ttian  Federal  appropriated  funds  have 
bean  paid  or  wH  be  paid  to  any  person  for  influencing  or 
attempting  to  Infkjence  an  officer  or  employee  of  any  agency, 
a  Member  of  Cortgress,  an  officer  or  emptoyee  of  Congress,  or 
an  employee  of  a  Memt>er  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
compWe  and  submit  Standard  Form  -  LLL,  'Disclosure  Form 
to  Report  Lobbying,*  in  accordance  with  its  instnx:tions: 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  irKiuded  in  the  award  documents  for  all 
sui>awards  at  all  tiers  (including  subgrants,  contracts  urKler 
grants  and  cooperative  agreements,  and  subcontracts)  and 
that  al  subrecipients  shall  certify  and  disctose  acconJingly. 


2.  DEBARMENT,  SUSPENSION.  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debannent  and 
Suspertsion,  and  implemented  at  34  CFR  Part  85,  for 
prospective  participants  in  primary  covered  transactions,  as 
defined  at  34  CFR  Part  85,  Sections  85.105  and  85.110- 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactk>ns  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this 
application  been  convicted  of  or  had  a  civil  judgen>ent 
rendered  against  them  for  commission  of  fraud  or  a  criminal 
offense  in  connection  with  obtaining,  attempting  to  obtain,  or. 
performing  a  publK  (Federal.  State,  or  kx:al)  transaction  or 
contract  under  a  publk:  transaction:  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of  embezzlement,  theft, 
forgery,  bribery,  falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indtoted  for  or  othenwise  criminany  or 
civilly  charged  by  a  govemmentabantity  (Federal,  State,  or 
locai)  with  commission  of  any  of  the  offenses  enumerated  in 
paragraph  (IXb)  of  this  certificatkxi;  and 

(d)  Have  not  wittiin  a  three-year  period  preceding  this 
applkration  had  one  or  ntore  public  trai>saction  (Federal,  State, 
or  ktcal)  tenninated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  atiy  of  the 
statements  in  this  certificatton,  he  or  she  shall  attach  an 
explanation  to  this  applicatkm. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUA.'^) 

As  required  by  the  Dnjg-Free  Wort^lace  Act  of  1988,  and 
Implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Secttons  85.605  and  85.610  • 

A.  The  applicant  certifies  that  it  wrill  or  wiH  ountirtue  to  provide 
a  drug-free  worttplace  by: 

(a)  Put>lishing  a  statemertt  notifying  em()k>yees  that  the 
unlawful  manufacture,  distribution,  disponsing,  possession,  or 
use  of  a  controlled  substance  is  prohibKod  in  tiie  grantee's 
worttplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibitkin; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about- 

(1)  The  dangers  of  drug  abuse  in  the  wortcpiaoe; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  wortcplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and 
employee  assistance  pn)grams;  and 

(4)  The  penalties  that  may  be  imposed  upon  emptoyees  for 
drug  abuse  vtolatkxis  occurring  in  the  wortcplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged 
in  the  performarKe  of  the  grant  be  given  a  copy  of  ttie 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by 
paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  empk)yee  will- 

(1)  Abide  by  the  torms  of  the  statement;  and 

(2)  Notify  the  empk>yer  in  writing  of  his  or  her  conviction  for  a 
violatk>n  of  a  criminal  drug  statute  occurring  in  the  wortcplace 
no  later  than  five  calendar  days  after  such  convictton; 

(e)  Notifying  ttte  agency,  in  writing,  within  10  calendar  days 
after  receiving  notk^  under  subparagraph  (d)(2)  from  an 
employee  or  ottienwise  receiving  actual  notice  of  such 


Federal  Register /Vol.  64.  No.  64 /Monday.  April  5,  1999 /Notices 


16549 


conviclion.  Emptoyer*  of  convicted  employee*  must  provide 
nolioe.  including  position  title,  to:  Director,  Grants  Policy  and 
OversigM  Staff,  U.S.  Department  of  Education,  400  Maryland 
Avenue,  S.W.  (Room  36S2,  QSA  Regional  Office  Building  No. 
3),  Washington,  DC  20202-4248.  Notice  shall  include  the 
identification  number(s)  of  each  affected  grant; 

(0  Taiting  one  of  the  foHowing  actions,  within  30  calendar  days 
of  receiving  notice  under  subparagraph  <d)(2),  with  respect  to 
any  employee  wtio  is  so  convicted- 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  Including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended:  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a 
dnig  abuse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate  agency; 

(g)  MaianQ  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 
(a).(b).{c).(d).(e).and(f). 

B.  The  grantee  may  insert-in  the  space  provkjed  below  the 
site(s)  for  the  perfomiance  of  work  done  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  city,  county,  state,  zip 
code) 


DRUO-^REE  WORKPLACE 
(GRANTEES  WHO  ARE  MDIVIOUALS) 

As  required  by  the  Daig-Free  Workplace  Act  of  1988.  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sectkm  85.605  and  85.610- 

A.  As  a  conditkm  of  the  grant,  I  certify  that  I  wH  not  engage  in 
the  unlawful  manufacture,  distribiAkx),  dispensing,  possession, 
or  use  of  a  controled  subetance  in  conducting  any  activity  with 
the  grant;  arxl 

B.  if  convicted  of  a  criminal  dmg  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity,  I 
wilt  report  the  convfctton.  in  writing,  within  10  calendar  days  of  / 
the  convkjtjon,  to:  Director,  Grants  Pol«y  and  Oversight  Staff. 
Department  of  Educatkm.  400  Maryland  Avenue,  S.W.  (Room 
3652.  GSA  Ftogional  ORk:e  BuikJing  No.  3),  Washington.  DC 
20202-4248.  Notice  shall  include  the  kientifk»tk>n  number(s) 
of  each  affected  grant. 


Check  [  ]  if  there  are  workplaces  on  file  that  are  not  ktentified 
here. 


As  the  duly  authorized  representative  of  the  applteant,  I  hereby  certify  that  the  appltoant  will  comply  with  the  above  certiffcations. 


NAMEOFAPPUCANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESEhfTATIVE 


SIGNATURE 


DATE 


ED  80-0013 
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CwUflcatlon  Regarding  0«bwnMnt,  Suspsnslen,  Inaligibtllty  and 
Voluntary  Exclusion  -  Lowar  Tl«r  Covarad  Transactions 


TTw  certification  t>  raquirad  by  the  Department  of  Education  regulations  implementing  Executive  Order  12549,  Dabannent  and  Suspension,  34  CFR 
PM  85,  tor  al  kMar  tier  transactions  meeting  1»w  threshold  and  tier  requirements  stated  at  Section  85.1 10. 


wvCDone  for  uenmcaiion 

1.  By  signing  and  submitting  this  proposal,  the  prospective  lower  tier 
participant  is  providing  the  certification  set  out  below. 

2.  The  eartWcalloniri  this  clause  is  a  material  representation  of  fact 
upon  which  rsllanoa  was  placed  «vt>en  this  transaction  was  entered 
Mo.  If  K  is  lalar  determined  tftatltie  prospective  lower  tier  participant 
imowtngty  rendered  an  erroneous  certification,  in  addition  to  other 
ramadlas  available  to  the  Federal  Qovemment.  ttw  department  or 
•gincy  wNh  which  this  transaction  originated  may  pursue  avalable 
famadhi,  indudhg  suspension  and'or  debarment 

3.  The  proepective  lower  tier  participant  shall  provide  immediale 
twttsn  notice  to  ttie  person  to  which  this  proposal  is  submitted  if  at  any 
time  »ie  prospective  lower  tier  participant  leams  that  its  certification 
was  erroneous  w4wn  subnrtitted  or  has  become  erroneous  by  reason  of 
changed  circumstances. 

4.  The  tsrms  tovered  transaction.'  'debarred.'  'suspended.' 
Tnalgllte,'  lower  tier  covered  transaction,'  'participant,* '  person,* 
"prtmary  covered  transaction,' '  principal,'  'proposal,'  and  "voluntarily 
SMEludad,*  as  used  in  Ms  dsuse.  have  the  meanings  set  out  in  the 
Defc'iHiuis  and  Coverage  sections  of  njtes  implementing  Executive 
Oider12549.  You  may  contact  the  person  to  which  this  proposal  is 
•ubmMad  lor  assistanoe  In  obtaining  a  copy  of  those  regulations. 

5.  The  proepedive  lower  tier  participant  agrees  by  submitting  this 
proposal  that  should  the  proposed  covered  transaction  be  entered 
lr«o,  II  shall  not  loxMingly  enter  into  any  lower  tier  covered  trar^saction 
with  a  person  w^  is  dstMrred,  suspended,  declared  Ineiigibie.  or 
voluntarily  eaJuded  from  perticlpetion  in  this  covered  transaction, 
unless  aiMhorized  by  the  department  or  agency  with  which  ttiis 


6.  The  prospective  lower  tier  partidpanl  further  agrees  by  submitting 
this  proposal  that  it  w«  include  the  clause  tided  *Certirication 
Regarding  Oebannent  Suspension,  lneligl)«lty,  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transactions,*  wilhoul  riKXltfication.  in 
aN  lower  tier  covered  transadions  and  m  al  sdidtationa  for  lower  tier 
covered  transactions. 

7.  A  participerTt  in  a  covered  transaction  may  rely  upon  a  certipjation 
of  a  prospective  participant  m  a  lower  tier  covered  transaction  that  it  is 
not  debarred,  suspended.  IneligMe.  or  voluntar*y  excluded  from  the 
covered  transaction,  unless  it  knows  that  tie  certification  is  enoneoua. 
A  participant  may  decide  the  method  and  frequency  by  which  it 

detennines  the  eiigK>iity  of  its  principals.  Each  participant  may  but  Is 
not  required  to,  check  the  Nonprocurement  List 

8.  NoMng  contained  in  the  foregoing  shal  be  construed  to  requira 
establishment  of  a  system  of  reconls  in  order  to  render  in  good  faith 
the  certification  required  by  this  clause.  The  knowledge  and 
intonnation  of  a  participant  is  not  required  to  exceed  that  which  ia 
nonnalty  possessed  by  a  prudent  person  in  ttie  ordinary  course  of 
busirwss  dealings. 

9.  Except  for  transactions  authorized  under  paragraph  5  of  these 
instructions,  if  a  participant  in  a  covered  transaction  knowingly  enters 
into  a  tower  tier  covered  transaction  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntarily  excluded  from  participation  in  this 
transaction,  in  addition  to  other  remedies  available  to  the  Federal 
Govermnent,  the  department  or  agency  with  wf)ch  this  transaction 
originated  may  pursue  available  remedies,  including  suspenston 
an(Vor  debarment 


Certification 


(^)  1^  prospective  tower  tier  participant  certifies,  by  submission  of  9vs  proposal,  that  neither  it  nor  its  principals  are  presently  detMned, 

suspended,  proposed  for  debarment  declared  Ineligible,  or  voluntarily  excluded  from  participation  in  this  transaction  by  any  Federal 
department  or  agerxry. 

(2)  Where  the  prospective  tower  tier  partkapant  is  unable  to  certify  to  any  of  the  statements  in  tills  certification,  such  prospective  participant  shtf 

attach  an  ei^ilanation  to  tt>is  proposal. 


NAME  OF  APPUCANT 


PR/AWARD  NUMBER  ANCVOR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  8(H)014,  UM  (Replaces  OCS-009  (REV.12/88),  whtoh  is  obsolete) 
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^^^.ja 


Certifkation  of  EUgiblUty  for  Federal  Anistaiicc  in  Certain  Prograim 

I  undmtnd  that  34  CFR  75.6a  7S.61.  nl  7S.62  reqam  Ihtt  i  iMke  ^tedfic  ceitifiatiou  oTdigibaiqrlodieU^. 
Depwtmert  of  EdocMkw  M  »  coodilioB  of  in«h™n|  *»  Fedenl  ftndi  in  c^^ 

addition  10  aiy  other  eUgibUilynquiTeineixsthM  the  U.S.DepwiKm  of  EikicMm  IMer 

34  CFR  75.«)- 75.62: 


I.  IccnifyihM 

A.  ldoiMOMaddit.orIncuncntinR|Myinfadcbt.orIannoiindetek(aslh«lermuiiied«34CFRPW 
668)onaddN: 

1.  To  the  Federal  GawenmcM  under  a  nonprocimaeg(iiniaaiaa(e.g..  a  iveviaus  loan,  icho^ 
cooperative  agreement);  or 

2.  Fbra-felknwhip,  ichoUrjhip,stipewl,discretk)naryF»nt.ork)anin«>ypn)frimoftheU.S.  DepanmeBlof 
Education  that  is  subject  to  34  CFR  75.60. 75.61.  and  75.62,  including: 

Fedend  Pell  Grant  Progran  (20  U.S.C.  tOTOn.  ct  seq.): 

Fedeni  Snppleoientd  Educadooal  Opportunity  Grant  (SEOG)  Program  (20  MS.C.  1070(b).  ct 

teq): 

St«e  Student  Incentive  Cirant  Program (SSIG)  20 U.SC.  1070c  et  seq.): 

Federri  Perkins  Loan  Program (20 U.SC.  1067aa.  et  seq.); 

income  Contingem  Direct  Loan  Demonstration  Project  (20  MS.C.  10S7a.  note); 

Federd  Stafford  Lo«  Program.  Federal  Supplemental  Loans  for  Students  [SLS],  Federal  PLUS,  or 

Federd  Consolidaiion  Loin  Program  (20  US.C.  1071.  et  seq.); 

Cuban  Student  Loan  Program  (20  U.SC  2601 .  et  seq): 

Robert  C.  Byrd  Honors  Scholarship  Program  (20  U.SC.  1070d-31 .  et  seq); 

Jacob  K.  Javiu  Fellows  Program  (20  use.  1 1 34h- 1 1341): 

Patricia  Roberts  Harris  Fellowship  Program  (20  U.SC.  1  I34d-I  I34g); 

Christt  McAulifle  Fellowship  Program  (20  MS.C.  1 105-1  lOSi): 

Bilingual  Education  Fellowship  Program  (20  U.S.C.  3221-3262): 

Reh^litation  Long-Term  Training  Program  (29  U.S.C.  774(b)): 

Paul  Dou^  TcKher  Scholarship  Program  (20  U.S.C.  1 104.  et  seq.); 

Law  Enforcemem  Education  Program  (42  U.S.C.  3775); 

lndi»  Fellowship  Program  (29  U.S.C.  774(b)): 

OR 

B.  I  have  made  arrangements  satisfactory  to  the  U.S.  Depanment  of  Education  10  repay  a  d^  as  described  in  A.  I.  or 
A.2.  (above)  on  which  1  had  not  been  current  in  repaying  or  on  which  1  was  in  default  (as  that  tern  is  used  in  34 
CFRP«t668). 

n.  I  certify  also  diat  I  have  not  been  declared  by  a  judge,  as  a  condition  of  sentencing  under  section  5301  of  the  Anti-Diug 

Abuse  Act  of  1988  (21  U.S.C.  862),  ineligible  to  receive  Federal  assistance  for  the  period  of  this  requested  funding. 

I  understand  that  providing  a  fidse  certificaiion  to  any  of  the  statements  above  makes  me  liiMe  for  rqxyment  to  the  U5. 
Depaitment  of  Education  for  funds  received  on  the  basis  of  this  certification,  for  civil  penalties,  and  for  criminal  proaecutioo 
under  18  U.S.C.I00I. 


(Signature) 


(D«e) 


(Typed  or  Printed  Name) 
Name  or  number  of  the  USDE  program  under  which  this  certification  is  being  made: 


ED«MI0I6(«92) 
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0MB  Coonol  No.  1801-0004  (Eip.  8/31/2001) 
NOTICE  TO  ALL  APPUCANTS 


The  pwpote  of  Ibis  enclosure  is  10  inform  you  about  a 
new  proviskn  in  Ike  Dqiaitmeni  of  Educatioo's 
Genenl  EdncaliOB  Provisioas  Act  (GEPA)  diat  applies 
to  Tr">"*«  for  new  gnat  awards  under  Depaiimeiii 
profnaa.  This  provisioa  is  Section  427  of  GEPA. 
enacted  at  part  of  the  Inpioving  America's  Schods 
Act  of  1994  (Pi*.  L.  103-382). 

To  Whaii  Decs  Thb  Provtskn  Appl]r? 

Sectioa427  of  GEPA  affects  applicants  for  new  grant 
swank  onder  diis  prograoL  ALL  APPLICANTS 
fOK  NEW  AWARDS  MUST  INCLUDE 
INFOKMATIOS  IN  THEIR  APPUCATICX4S  TO 
AMMESS  THIS  NEW  PROVISION  IN  ORI»» 
TO  RECEIVE  rUNDING  UNDER  THIS 
PROGRAM. 

(If  this  program  is  a  State-formula  grant  program,  a 
Stale  needs  10  provide  this  description  only  for  projects 
or  activities  dut  it  carries  out  with  fimds  reserved  for 
Stale-level  uses.  In  addition,  local  school  districts  or 
other  eligible  applicants  that  apply  to  the  State  for 
finding  need  to  provide  this  description  in  dieir 
applicatioas  to  die  State  for  funding.  The  State  would 
be  responsible  for  ensuring  diat  die  school  district  or 
other  local  eality  has  sufamiQed  a  sufficient  section  427 
aaiemmt  as  described  below.) 

What  Docs  This  Provision  Require? 

Section  427  reqjuires  each  apfriicant  for  fiinds  (odier 
than  an  individual  person)  to  inchjde  in  its  application 
a  dtiuiption  of  the  steps  die  a^iplicant  proposes  to  take 
to  ensure  equitable  access  to,  and  participation  in.  its 
Federally-assisted  program  for  students,  teachers,  and 
odicr  program  beneficiaries  with  special  needs.  This 
provision  allows  applicants  discretion  in  developing  the 
required  description.  The  statute  highlights  six  types 
of  barriers  diat  can  impede  equitable  access  or 
participatiao:  gender,  race,  national  origin,  color, 
disability,  or  age.  Baaed  on  local  cimunstances,  you 
should  determine  whether  diese  or  odier  barriers  may 
prevent  your  students,  teachers,  etc.  from  such  access 
or  pttticqMtkn  in.  the  Federally-fimded  project  or 
Ktiviiy.  The  deacrqNioo  in  your  qiplication  of  steps 
to  be  taken  to  overcome  these  barriers  need  not  be 
lengdiy;  you  may  provide  a  clear  and  succinct 
desciiption  of  how  you  plan  to  address  those  barriers 


that  are  applicable  to  your  circumstances,  hn 
dK  infonnatiaB  may  be  provided  in  a  single  narrative, 
or.  if  appropriate,  may  be  discussed  in  conaectiao  widi 
related  lo^cs  in  die  apfdicatiaiL 

Section  427  b  not  intended  to  diqilicate  die 
requirements  of  civil  ri^its  stattles,  but  r«ber  to 
ensure  diat.  in  drrigning  dieir  projects.  appKcaais  for 
Federal  fiinds  address  equity  cooceras  diat  may  affect 
die  ability  of  certain  potential  beneficiaries  to  folly 
particq»te  m  die  project  and  to  achieve  to  hi^ 
standards.  Consistem  widi  program  requirements  ud 
its  approved  qiplication.  an  applicant  may  use  die 
Federal  fimds  awarded  to  it  to  eliminaie  barrien  it 
identifies. 

What  arc  Examples  of  Hew  an  AppUcant  Might 
Satisfy  the  RcquireaMot  of  Thia  Provislea? 

The  following  examines  may  he^i  illustrate  how  an 
applicant  may  com|^  with  Section  427. 

(1)  An  applicant  diat  ptapotes  to  carry  out  an 
adult  literacy  project  serving,  among  others, 
adults  with  limited  English  proficiency,  might 
describe  in  its  apjriication  how  it  iiKends  to 
distribute  a  brochure  about  the  proposed  project  to 
such  potential  particqianis  in  their  native 
language. 

(2)  An  applicant  that  proposes  to  develop 
instructional  materials  for  classroom  use  mi^ 
describe  how  it  will  make  die  materials  available 
on  audio  tape  or  in  braille  for  students  who  are 
blind. 

(3)  An  qtplicant  diat  iMxiposes  to  carry  out  a 
model  science  program  for  secondary  students  and 
is  concerned  diat  girb  may  be  less  likely  dian 
boys  to  enroll  in  die  course,  might  indicate  how  it 
intends  to  conduct  "outreach*  efforts  to  girls,  to 
encourage  their  ennrflmenL 

We  recogiiize  duu  many  apfiicMitts  may  already  be 
implementiDg  effective  steps  to  ensure  equity  of  access 
and  participation  in  their  grant  programs,  and  we 
appreciate  your  cooperation  in  responding  to  the 
requirements  of  diis  provision. 


Esthnatcd  Burden  Statement  for  GEPA  ReqidrcmenU 

The  time  required  to  conqilete  diis  informatioo  collection  is  estimated  to  vary  from  1  to  3  hours  per  nspoax,  with 
an  average  of  l.S  houn,  including  die  time  to  review  instructions,  search  existing  dau  resources,  gather  and  maintain 
the  dau  needed,  and  complete  and  review  the  information  collectioo.  If  you  have  any  comments  cooccming  the 
accuracy  of  the  tfanc  cstimate(s)  or  suggestkMis  for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education,  Washington.  DC  20202-4651. 
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Disclosure  of  Lobbying  Activities 

Complete  this  fonn  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure) 


1.    Type  of  Federal  Action: 

•.contract 

b.  grant 

c.  cooperative  agreentent 
dloan 

e.  loan  guarantee 

f.  loan  insurance. 


2.    Statns  of  Federal  Actloa: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


4.    Nunr  and  Address  of  Reporting  Entity: 

Prime       Subawardee 

Tier ,  if  Known: 


Con£ressional  IMstrfct,  if  known; 


6.  Federal  Department/Acncy: 


3.    Report  Type: 

a.  initial  filing 
b.  material  change 

For  material  diangc  oniy: 

Year quarter 

Date  of  last  rtpon 


5.    IfReporting.EntltyinNo.4isSobawardcc,Enter 

Name  and  Address  of  Prime: 


Coneressional  District,  if  known; 


7.  Federal  Program  Name/Description: 


CFDA  Number,  ifdppticable: , 


8.  Fcdenri  Actkm  Number,  i/Avunvn. 


10.  a.  Name  and  Addiess  of  Lobbying  Registrant 

(tf  individual,  last  name,  first namer  Ml): 


11.  ItformatioB  requMtcd  thnw^  this  form  isautboriaed  by 
title  31 MSJC  scctioa  13S2.  TMs  dlsdosurc  of  lobbylnr 
activities  is  a  material  rcprtsentatioa  of  fact  upon  whidi 
rcttance  was  plactd  by  tlM  tier  aboTe4(rfacn  this  traasactioB 
WM  made  or  entered  intow  Tfai&«sciMnH«is  required 
pursuasi  ta  31  Ui&C  1352.  This  iniorBiation  wiO  be  reported 
to  the  Congress  lend-aanaal^  and  will  baavaOaMe  nir  public 
impcction.  Any  person  who  Eaib  to  me  thetcqoircd 
dbdosnrc  Aan  be  subject  to  a  dvil  penalty  of  not  less  thaa 
SlfljMO  and  not  more  than  $10».00e  for  each  sach  faluro. 


9.  Award  Amount,  t/A:m>M7i; 
$ 


b.  Individuals  PerformingSenriccs  (i«ciiMiin;iuidres5i^ 
different  from  No.  lOa) 
(last  name,  first  name.  MI): 


Signature:. 


Print  Name:. 


Federal  Ufa  OMy 


Title: 


TefephoneNo.:. 


PatK. 


Anthoriscd  lor  Local  Reproductioa 
Standard  Form  •  LLL  (Rev.  7-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACnVITIES 

This  disclosure  fonn  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  3 1  U.S.C.  section 
1352.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for  influencing 
or  attempting  to  influence  an  ofRcer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  en4>loyee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Complete  all  items  that  apply  for  both 
the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and 
Budget  for  additioaal  information. 

1.  IdeMify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  die 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  Classification  of  diis  report  If  this  is  a  followup  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime  or 
subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

3.  If  die  organization  filing  the  report  in  item  4  checks  "Subawardee,**  then  enter  the  fiill  name,  address,  city.  State  and 

zip  code  of  the  prime  Federal  recipient  Include  Congressional  District,  if  known. 

6.  Enter  the  name  of  the  federal  agency  making  the  award  or  loan  commitment  Inchide  at  least  one  organizationallevd 
below  agency  name,  if  known.  For  example,  Etepartment  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Caulog  of  Federal  Domestic  Assisunce  (CFDA)  number  for  grants,  cooperative  agreements,  kums,  and  loan 
commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  avail^le  for  the  Federal  action  identified  in  item  1  (e.g.. 

Request  for  Proposal  (RFP)  number;  Invitations  for  Bid  (IFB)  number;  gram  aiuiouncement  number,  the  contract, 
grant  or  loan  award  number;  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Included 
prefixes,  e.g.,  "RFP-DE-9(M)01." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  kian  conrniitment  by  the  Federal  agency,  enter  the 

Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  city,  Sute  and  zip  code  of  the  lobbying  registrant  under  die  Lobbying  Disclosure  Act 
of  1995  engaged  by  the  reporting  entity  identified  in  item  4  to  influence  the  covered  Federal  actioit 

(b)  Enter  the  fiill  names  of  the  individual(s)  performing  services,  and  include  full  address  if  different  from  10(a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (MI). 

1 1 .  The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 

According  to  the  Paperwork  Reduction  Act  as  amended,  no  persons  are  required  to  respond  to  a  collection  of  infonnation  unless  it  displays 
a  valid  0MB  control  Number.  The  valid  0MB  control  number  for  this  infonnation  collection  is  0MB  No.  034S-0046.  PuMic  reporting 
burden  for  this  collection  of  information  is  estimated  to  average  10  minutes  per  response,  including  time  for  reviewing  instructions, 
searching  existing  dau  sources,  gathering  and  maintaining  the  dau  needed,  and  completing  and  reviewing  the  collection  of  infonnation. 
Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this 
burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348^)046),  Washington,  DC  20503 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP  (0JJDP)-1217] 

RIN  1121-ZB51 

Safe  Start  Demonstration  Project  and 
Evaluation  of  the  Safe  Start  initiative 

AGENCY:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Pro^tuns,  Justice. 

ACTION:  Notice  of  funding  availability. 

summary:  Notice  is  hereby  given  that 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP), 
pursuant  to  Pub.  L.  105-277,  October 
19, 1998,  Making  Appropriations  for  the 
Departments  of  Commerce,  Justice,  and 
State,  the  Judiciary,  and  Related 
Agencies  for  the  Fiscal  Year  Ending 
September  30, 1999,  and  for  Other 
PuJrposes,  is  issuing  a  program 
announcement  and  solicitation  for 
applications  from  all  communities  to 
create  a  comprehensive  system  that  will 
improve  the  access,  delivery,  and 
quality  of  services  for  young  children  at 
high  risk  of  exposure,  or  who  have  been 
exposed  to  violence.  OJJDP  is  also 
issuing  an  evaluation  announcement 
and  solicitation  for  applications  to 
conduct  an  evaluation  of  this  initiative. 

The  FY  1999  appropriation  will 
provide  up  to  12  sites  with  funding  of 
up  to  $250,000.  These  awards  will  be 
made  through  a  competitive  grant 
process,  to  be  administered  by  OJJDP. 
The  FY  1999  appropriation  also  will 
provide  funding  up  to  $1  million  for  a 
national  evaluator  to  conduct  an 
evaluation  of  the  sites. 
DATES:  Applications  imder  this  program 
must  be  received  no  later  than  5  p.m.  ET 
June  14, 1999. 

ADDRESSES:  Applications  should  be 
submitted  to  the  Office  of  Juvenile 
Justice  and  Delinquency  Plevention, 
c/o  Juvenile  Justice  Resource  Center, 
2277  Research  Boulevard,  Mail  Stop  2K, 
Rockville.  MD  20850.  Interested 
applicants  need  to  obtain  the  Safe  Start 
Initiative  AppUcation  Package,  which 
includes  the  two  program 
announcements,  application 
instructions,  and  forms.  The  package  is 
available  onUne  at  OJJDP's  Web  site: 
www.ojjdp.ncjrs.org  (click  on  the  Grants 
and  Funding  prompt).  The  package  is 
also  available  by  mail  (call  OJJDP's 
Clearinghouse  at  800-638-8736  and 
request  SL  334)  or  via  e-mail  (at 
puborder@ncjrs.org).  For  packages  being 
mailed,  please  allow  3-5  days  for 
delivery. 


FOR  FURTHER  INFORMATION  REQAROINQ 
THE  SAFE  START  INITIATIVE,  CONTACT: 
Michelle  Avery,  Program  Manager, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  810  Seventh 
Street,  NW,  Washington,  DC  20531, 
202-514-5084;  e-mail: 
Averym@ojp.usdoj.gov.  For  furth«r 
information  regarding  the  Evaluation  of 
the  Safe  Start  Initiative,  contact  Dean 
Hofhnan,  Program  Manager,  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  810  Seventh  Street,  NW, 
Washington,  DC  20531,  202-353-9256; 
e-mail:  Hoffinand@ojp.usdoj.gov.  [These 
telephone  numbers  are  not  toll-free 
numbers.) 
SUPPLEMENTARY  INFORMATION: 

Purpose 

The  purpose  of  the  Safe  Start 
demonstration  project  is  to  develop  a 
demonstration  initiative  to  prevent  and 
reduce  the  impact  of  family  and 
commimity  violence  on  young  children 
(primarily  from  birth  to  6  years  of  age). 
The  project  seeks  to  create  a 
comprehensive  service  delivery  system 
by  helping  communities  to  expand 
existing  partnerships  among  service 
providers  in  the  fields  of  early 
childhood  education/development, 
health,  mental  health,  family  support 
and  strengthening,  domestic  violence, 
substance  abuse  prevention  and 
treatment,  crisis  intervention,  child 
welfare,  law  enforcement,  courts,  and 
legal  services.  This  comprehensive 
service  deUvery  system  should  improve 
access  to,  delivery  of,  and  quality  of 
services  for  yoimg  children  at  high  risk 
of  exposure  to  violence  or  who  have 
been  exposed  to  violence, '  along  with 
their  families,  and  their  caregivers,  at 
any  point  of  entry  into  the  system. 

Background 

Throughout  America,  millions  of 
children  are  exposed  to  violence  at 
home,  in  their  neighborhoods,  and  in 
their  schools. 

In  1996  nearly  3  million  children 
were  the  subjects  in  2  million  reports  of 
child  abuse  and  neglect  (Poe-Yamagata, 
1997).  A  1994  study  found  Uiat  1  out  of 
every  10  children  treated  in  the  Boston 
City  Hospital  primary  care  clinic  had 
witnessed  a  shooting  or  stabbing  before 
the  age  of  6.  Almost  all  (94  percent)  of 
the  children  had  been  exposed  to 
multiple  forms  of  violence,  and  half  had 
been  exposed  to  violence  within  the 
past  month.  Half  of  the  children 
witnessed  such  violence  in  the  home, 
and  half  witnessed  it  in  the  streets.  The 


'  "Exposure  to  violence"  means  being  a  victim  of 
abuse,  neglect,  or  maltreatment  or  a  witness  to 
domestic  violence,  or  other  violent  crime. 


average  age  of  these  children  was  2.7 
years  (Taylor  et  al.,  1994). 

It  has  l>een  estimated  that  each  year  in 
the  United  States  between  3.3  million 
(Carlson,  1984)  and  10  million  (Straus, 
1991)  children  witness  violence  in  the 
home,  including  a  range  of  behaviors 
bom  intense  verbal  arguments  to  btal 
assaults  with  guns  and  knives. 

Family  violence  also  encompasses 
violence  between  siblings.  According  to 
one  study,  77  percent  of  children  imder 
the  age  of  9  had  recently  been  violent 
towud  a  sibling  (Steinmetz,  1977). 
Another  study  found  that  80  percent  of 
children  committed  violent  acts  toward 
their  siblings  every  year  (Straus,  Gelles, 
and  Steinmetz,  1980). 

Young  children  are  particularly  at  risk 
of  and  fifiected  by  violence  and 
exposure  to  violence. 

In  a  comparison  study  of  census  data 
fitim  five  cities,  domestic  violence  was 
shown  to  have  occurred 
disproportionately  in  homes  with 
children  under  the  age  of  5.  Children  in 
this  age  group  also  were  more  likely 
than  older  children  to  witness  multiple 
acts  of  domestic  violence  and  substance 
abuse  (Fantuzzo  et  al.,  1997).  Research 
indicates  that  because  of  thefr  age  and 
limited  ability  to  understand  violent 
episodes,  yoimger  children  are  more 
vulnerable  to  the  impact  of 
victimization.  Children's  exposure  to 
violence  and  maltreatment  is 
significantly  associated  with  increased 
depression,  emxiety,  posttraumatic 
stress,  anger,  greater  alcohol  and  drug 
abuse,  and  lower  academic  achievement 
(Zero  to  Three,  1994).  Exposure  to 
violence  shapes  how  they  remember, 
learn,  and  feel.  Nimierous  studies  cite 
the  coimection  between  abuse  or  neglect 
of  a  child  and  later  development  of 
violent  and  delinquent  behavior 
(Thomberry,  1994;  Wright  and  Wright, 
1994;  Widom,  1992).  Children  who 
experience  violence  either  as  victims  or 
as  witnesses  are  at  increased  risk  of 
becoming  violent  themselves.  This 
danger  is  greatest  for  the  youngest 
children,  who  depend  almost 
completely  on  their  parents  and  other 
caregivers  to  protect  them  from  trauma. 

Children  exposed  to  violence  do  not 
receive  adequate  intervention  or 
treatment  to  address  harmful 
aftereffects. 

According  to  the  U.S.  Advisory  Board 
on  Child  Abuse  and  Neglect  (U.S. 
Department  of  Health  and  Human 
Services,  1995),  more  than  90  percent  of 
children  who  were  abused  or  neglected 
did  not  get  the  services  they  needed. 
Rarely  are  such  children  provided 
treatment  or  help  in  dealing  with  the 
traimaatic  effects  of  maltreatment.  Also, 
too  often,  referrals  to  victim  services 
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made  during  investigations  of  domestic 
violence  and  other  violent  crime  are 
limited  to  the  adult  victim  rather  than 
focusing  on  both  adult  and  child  victims 
and  witnesses,  leaving  these  children 
without  services. 

There  is  broad  consensus  that  current 
juvenile  justice  practice  is  often 
inadequate  in  preventing  or  intervening 
in  exposure  of  children  to  violence. 
Services  are  crisis  oriented  and  divide 
children  and  families  into  distinct,  often 
arbitrary  categories.  Communication 
among  service  providers  is  often  poor, 
resulting  in  an  inability  to  treat  families 
holistically,  meet  their  needs,  and 
develop  comprehensive  solutions 
(Melaville  and  Blank,  1993). 

There  is  a  movement  toward  a 
coordinated  system  response. 

As  the  juvenile  justice  field  continues 
to  recognize  prevention  as  central  to  its 
mission  and  to  focus  its  prevention 
efforts  on  those  factors  that  place 
children  at  risk  for  both  victimization 
and  delinquent  activity,  practitioners 
are  increasingly  recognizing  that  the 
segmentation  and  ft-agmentation  of 
community  service  delivery  systems  are 
serious  obstacles  to  effective  services  for 
at-risk  and  victimized  children  (Gerry 
and  Morrill,  1990).  In  addition, 
practitioners  and  policymakers  are 
beginning  to  recognize  the  effectiveness 
of  engaging  communities  in  addressing 
problems  related  to  delinquency  and 
violence. 

The  Federal  Government  has  a  critical 
role,  not  only  in  reorganizing  and 
restructuring  its  own  activities  to 
promote  and  facilitate  such 
reorganization  on  the  community  level, 
but  also  in  stimulating  commimity- 
based  systems  improvement  by 
providing  financial  and  technical 
assistance  to  communities  engaged  in 
collaborative  processes  (Conly  and 
McGillis.  1996).  In  recent  years.  Federal 
agencies  have  funded  a  variety  of 
programs  to  promote  collaboration 
among  service  providers  for  children 
and  families.  For  example: 

•  In  1994,  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
(OJJDP)  within  the  U.S.  Department  of 
Justice  (DOJ)  provided  initial  support  to 
document  the  Child  Development- 
Community  Policing  (CDCP)  Program 
model,  which  was  developed  by  the 
Yale  University  Child  Study  Center  and 
the  New  Haven  Department  of  Police 
Services  in  1991.  Since  then,  with 
continuing  support  from  OJJDP  and 
support  bom  DOJ's  Office  for  Victims  of 
Crime  and  Violence  Against  Women 
Grants  Office,  CDCP  has  expanded  its 
scope  of  work  and  replicated  its  model 
in  other  cities.  The  program  provides 
assistance  to  children  and  adolescents 


who  have  been  exposed  to  or  victimized 
by  family  or  commimity  violence  and 
consequently  placed  at  significant 
psychological  and  developmental  risk. 
Through  this  partnership,  police  and 
mental  health  professionals  participate 
in  activities  such  as  cross-disciplinary 
training,  seminars  on  child  and 
adolescent  development,  policing 
strategies,  case  conferences,  and  24-hour 
consultation  services. 

•  In  1997,  the  Substance  Abuse  and 
Mental  Health  Services  Adniinistration 
(SAMHSA)  of  the  U.S.  Department  of 
Health  and  Human  Services  (HHS),  in 
conjunction  with  the  Casey  Family 
Program,  established  the  Starting  Early/ 
Starting  Smart  initiative.  This  pubUc/ 

Erivate  collaboration  integrates  mental 
ealth  and  substance  abuse  prevention 
and  treatment  services  with  primary 
health  care  or  early  childhood  care 
settings  for  children  from  birth  to  7 
years. 

•  In  1995,  OJJDP  began  SafeFutures,  a 
5-year  demonstration  program  in  six 
communities.  Under  this  program, 
communities  are  implementing 
comprehensive  community  programs 
designed  to  reduce  youth  violence, 
delinquency,  and  victimization  through 
a  continuum  of  care  system  for  youth 
ages  0-18  and  their  families.  This 
continuum  assists  conununities  in 
responding  to  the  needs  of  youth  at 
critical  stages  of  their  development 
through  a  range  of  prevention, 
intervention,  treatment,  and  sanctions 
programs. 

•  In  1996,  several  components  of  the 
Office  of  Justice  Programs  within  the 
Department  of  Justice  joined  to  initiate 
the  Safe  Kids/Safe  Streets  program.  This 
SVz-year  demonstration  program, 
designed  to  foster  coordinated 
commimity  responses  to  child  abuse 
and  neglect  and  break  the  cycle  of  early 
childhood  victimization  and  later 
criminality,  is  currently  being 
implemented  in  five  sites  in  the  United 

States. 

•  HHS's  Comprehensive  Community 
Mental  Health  Services  for  Children  and 
their  Families  Program  includes 
intensive  community-based  services  for 
children  with  serious  emotional 
disturbances  and  their  families  based  on 
a  multiagency,  multidisciplinary 
approach  involving  both  the  public  and 
private  sectors.  The  key  goal  of  the 
program  is  to  develop  comprehensive 
interagency  systems  of  care,  including 
collaboration  between  a  variety  of 
providers,  e.g.,  juvenile  justice,  child 
welfare,  schools,  health,  and  mental 
health  providers. 

Through  these  programs,  and  others, 
communities  have  established  formal 
collaboration  between  two  or  more 


service  providers  in  order  to  improve 
service  delivery  to  children,  their 
families,  and  caregivers.  To  help 
communities  expand  partnerships  to 
include  additional  providers,  in  fiscal 
year  1999  Congress  appropriated  $10 
million  to  establish  the  Safe  Start 
initiative.  These  funds  will  assist 
communities  that  are  doing  the  type  of 
work  identified  in  the  five  examples 
above.  (Eligibility  is  not  limited  to  the 
commimities  mentioned  above-see  the 
"Eligibility  Requirements"  section 
below.)  Safe  Start  will  provide  up  to  12 
communities  with  funds  to  develop  and 
coordinate  services  to  prevent  and 
reduce  the  impact  of  family  and 
community  violence  on  young  children. 
The  program  seeks  to  accomplish  this 
goal  by  enhancing  and  expanding 
existing  community  partnerships 
focused  on  this  problem  through 
integrating  public  and  private  support. 

Goal 

The  goal  of  this  project  is  to  create  a 
holistic  approach  to  prevent  and  reduce 
the  harmful  effects  of  exposure  to 
violence  on  young  children  by 
improving  access  to,  delivery  of,  and 
quality  of  services  to  children  and 
responding  to  the  needs  of  children  and 
their  families  at  any  point  of  entry  into 
relevant  (e.g.,  legal,  social  services, 
medical)  systems. 

Objectives 

In  order  to  achieve  its  goal,  the  Safe 
Start  demonstration  project  seeks  to 
develop  a  comprehensive  and 
coordinated  community  system  for 
preventing  and  responding  to  the 
harmful  effects  of  exposure  to  violence 
on  young  children  by: 

•  Assessing  the  extent  and  nature  of 
children's  exposure  or  risk  of  exposure 
to  violence  and  the  circumstances 
within  the  community  under  which  this 
exposure  occurs. 

•  Increasing  awareness  within 
communities  and  among  professionals 
of  the  impact  of  exposure  to  violence  on 
children  and  ways  to  prevent  children's 
exposure  to  violence. 

•  Increasing  children's  access  to 
quality  prevention  programs. 

•  Improving  identification,  referral, 
and  interventions  for  children,  along 
with  their  families. 

•  Facilitating  collaboration  and 
coordination  of  services  to  improve 
cross-agency  prevention  and  response, 
increasing  professional  cross-training, 
and  reducing  barriers  to  accessing 
services. 

<  Providing  specific  training  and 
support  to  direct  service  providers  in 
preventing  and  dealing  with  the 
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psychological  and  developmental  effects 
of  children's  experience  with  violence. 

•  Addressing  the  multiethnic,  racial, 
and  gender  needs  of  young  children 
who  are  at  high  risk  of  or  who  have  been 
exposed  to  violence. 

•  Fostering  and  facilitating 
organizational  change  that  promotes 
improvements  in  a  variety  of 
prevention,  protection/intervention,  and 
treatment  services  provided  by  relevant 
agencies  and  service  providers. 

•  Developing  and  implementing 
specific  protocols,  procedures,  and 
research-based  programs  for  responding 
to  the  needs  of  children  at  high  risk  of, 
or  exposed  to,  violence  and 
strengthening  violence  prevention 
programs  designed  to  reduce  such 
exposure. 

The  approach  through  which  grantees 
under  the  Safe  Start  initiative  are  to 
achieve  these  objectives  will  involve: 

•  Expanding  a  comprehensive 
planning  and  implementation  effort  that 
must  substantially  include 
representatives  from  relevant  public  and 
private  agencies  and  programs  who  have 
a  thorough  understanding  of  child 
development,  violence,  and  its  impact 
on  children. 

•  Assessing  and  addressing  the 
current  levels  and  seriousness  of  critical 
health,  mental  health,  and  educational 
consequences  and  needs  of  children  at 
high  risk  of,  or  exposed  to,  violence  in 
their  communities. 

•  Assessing  and  addressing  the 
policies,  procedures,  and  services 
directed  at  the  needs  of  children  who 
are  at  high  risk  of,  or  exposed  to, 
violence  in  the  community. 

•  Identifying  and  reducing  gaps, 
deficiencies,  and  barriers  in  prevention 
and  intervention  poUcies,  procedures, 
and  services. 

•  Identifying  and  accessing  training 
and  technical  assistance  that  supports 
the  coordinated  prevention  and 
intervention  services,  policies,  and 
procedures. 


Program  Strategy 

OJJDP  will  competitively  select  up  to 
12  communities  to  receive  cooperative 
agreements  for  up  to  SVz  years  under  the 
Safe  Start  initiative. 

Project  Phases 

The  strategy  for  establishing  this 
comprehensive  service  delivery  system 
involves  a  multiyear  development 
process  (see  chart  below).  The  initiative 
will  be  conducted  in  three  phases. 

During  Phase  I.  which  wUl 
correspond  to  the  first  12  months  of  the 
initiative,  selected  sites  are  to  conduct 
assessment,  planning,  and  initial 
development  activities,  which  are 
discussed  in  detail  below.  Applicants 
are  required  to  include  a  strategy  for  the 
Phase  I  assessment  and  planning  as  part 
of  the  initial  application  for  selection  as 
a  Safe  Start  site.  Selected  sites  will  need 
to  successfully  complete  their  Safe  Start 
5-year  strategic  plan  and  an  18-month 
program  implementation  plan  by  month 
9  of  Phase  I  to  be  eligible  for  funding  in 
Phase  n.  The  5-year  strategic  plan  and 
18-month  program  implementation  plan 
will  serve  as  major  components  of  the 
application  for  continuation  funding  for 
Phase  n. 

Apphcants  will  begin  Phase  II  in 
month  12  upon  OJJDP  approval  of  the  5- 
year  strategic  plan  and  18-month 
implementation  plan.  In  Phase  n,  sites 
will  begin  implementation  of  their  Sttfe 
Start  activities  and  services. 
Specifically,  Phase  II  consists  of  18 
months  of  initial  implementation, 
training,  capacity  building,  and 
evaluation  of  those  activities  and 
services  planned  during  Phase  I. 

Phase  in  includes  the  remaining  three 
aimual  budget  periods  of  the  5V^-year 
initiative.  In  budget  periods  3  and  4, 
sites  will  focus  on  full  implementation 
and  maintenance  of  the  program  based 
on  the  plan  developed  during  Phase  I 
and  initial  implementation  of  Phase  II. 
By  budget  period  4,  sites  will  also 
actively  identify  and  implement  ways  to 


sustain  improvements  achieved  under 
Safe  Start  by  conducting  long-range 
planning  beyond  the  conclusion  of  the 
initiative  and  developing  alternative 
funding.  Finally,  in  budget  period  5, 
sites  will  continue  full  implementation 
of  services  and  activities,  finalize  long- 
range  planning,  and  ensure 
sustainability. 

Project  Funding 

•  Selected  applicants  will  be  awarded 
up  to  $670,000  for  the  first  budget 
period  of  18  months.  (Note  that  the 
budget  periods  and  phases  of  this 
project  overlap).  Selected  applicants 
will  be  able  to  use  up  to  $250,000  for 
Phase  I  assessment,  planning,  and  initial 
development  activities.^ 

•  For  applicants  that  successfully 
complete  Phase  I,  the  remaining  funding 
available  from  the  first  budget  period  of 
up  to  $420,000  will  be  available  along 
with  $670,000  of  funding  fi-om  the 
second  budget  period  of  12  months  to 
support  activities  during  Phase  II 
(months  13-30)  for  a  total  of  up  to 
$1,090,000  of  funding  support  per  site. 
Grantees  will  receive  the  highest  level  of 
funding  for  the  demonstration  program 
in  Phase  n.  Funding  will  vary  based  on 

a  variety  of  factors  including  size  of  the 
target  area  and  population,  site-specific 
needs  identified  and  supported  in  the 
Phase  I  plan  and  to  be  implemented 
during  Phase  n,  and  successful 
completion  of  the  products  and 
activities  identified  for  Phase  I.  These 
funds  will  cover  any  infrastructtue 
building,  startup  costs,  and  training, 
evaluation,  and  program  services 
needed  to  enhance  existing  resources^ 

•  Fimding  in  Phase  in  (budget 
periods  3,  4,  and  5)  will  be  up  to 
$670,000  per  site  in  year  3  and  will 
decrease  each  subsequent  budget 
period.  Selected  sites  will  be  expected 
to  ensure  that  local  resources  are 
leveraged  to  sustain  the  project  during 
years  4  and  5  of  Phase  in  and  beyond 
the  SVz-year  project  period. 


Phase 

Years 

Activities 

Funding 

Phase  1  (12  mos.) 

Year  1 : 

Assessment  &  planning 

xllnitial  devetopment 

xKXJJDP  review  of  site  plans  completed. 

Initial  imoiementation 

monttis  0-9 

$250000 

Phase  II  (18  mos.) 

months  10-12 

month  12 

Year  2:  months  13-30 

Year  3:  months  31^2 

Year  4:  months  43-54 

420.000 

+670.000 
1.090.000 

Phase  III  (36  mos.) 

Full  Implementation  ....„ 

Sustainability  — 

670.000 
>670.000 

'  Applicants  are  requested  to  submit  award 
requests  for  the  amount  of  S670,000;  however, 
selected  grantees  will  only  have  access  to  $250,000 
for  planning  through  month  12.  The  remaining 


$420,000,  plus  additional  funds  under  a 
supplemental  award  for  initial  implementation  in 
Phase  n  will  be  made  available  in  month  12  upon 
successful  completion  of  Phase  I  and  OJIDP 


approval  of  plans.  See  "Award  Amount"  and 
"Award  Period"  section*  below. 
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Phase 

Years 

ActivJties 

Funding 

Year.5  months  55-66 » 

~ 

>670.000 

Funding  in  this  demonstration 
initiative  is  intended  to  supplement 
existing  services  provided  through 
Federal,  State,  local,  and  tribal  sources 
and  to  be  used  for  the  purpose  of 
coordinating  and  supplementing  an 
existing  system  of  care.  In  each 
commxmity's  system  of  care,  the 
primary  objective  is  to  capitalize  on  and 
reshape  existing  staff  time  and  services 
while  also  filling  service  gaps. 

Target  Population  and  Area 

This  demonstration  initiative  has 
been  developed  to  target  young  children 
(primarily  from  birth  to  6  years  of  age) 
who  are  at  high  risk  of  exposure  or  who 
have  been  exposed  to  violence,  along 
with  their  families  and  other  caregivers. 
The  target  age  range  is  somewhat 
flexible  based  on  the  justified  needs  of 
a  community.  Applicants  need  to 
specify  what  particular  age  range  is 
targeted,  how  and  why  this  range  was 
identified  and  is  appropriate  to  the 
geographic  area  to  be  served,  and  how 
"hi^  risk  of  exposure  to  violence"  and 
"exposed  to  violence"  are  defined  in  the 
commimity. 

Sites  funded  under  this  initiative 
must  address  the  multiethnic,  racial, 
and  gender-specific  needs  of  young 
children  who  are  at  high  risk  of  or  who 
have  been  exposed  to  violence.  Sites 
may  direct  their  efforts  to  the  entire 
jurisdiction  or  to  specific  geographical 
areas  of  special  need.  However,  the 
identified  need  must  be  clearly  justified 
as  described  below.  For  instance, 
applicants  may  choose  to  direct  program 
efforts  toward  children  in  one  or  more 
commimities  within  a  larger  urban, 
rural,  or  tribal  area. 

Applicants  must  justify  the  target  area 
and  population  in  terms  of  both  need 
and  appropriateness  to  the 
accomplishment  of  program  objectives. 
Applicants  must  show  that  targeted 
geographic  areas  represent  identifiable 
communities  or  neighborhoods  where 
the  investment  of  Safe  Start  resoiux:es 
will  result  in  appreciable  improvements 
for  children  who  live  there. 
Appropriateness  of  the  target  area  also 
must  be  justified  in  part  by 
demonstrating  particular  community 
strengths  or  existing  resoim:es  from 
which  to  build  Safe  Start. 

Colldraration/Coordination 

Collaboration  and  coordination  are 
central  components  of  the  Safe  Start 
program.  At  the  national  level,  OJJDP 
has  developed  this  initiative  in 


coordination  with  other  Federal 
agencies  and  offices,  including  the 
Department  of  HealUi  and  Human 
Services  and  IX)J's  Violence  Against 
Women  Grants  Office  and  Office  for 
Victims  of  Crime.  At  the  local  level.  Safe 
Start  sites  are  expected  to  demonstrate 
and  continue  coordination  and 
collaboration  with  other  Federal,  State, 
and  local  agencies;  national  and 
community  foundations;  and  private 
sector  programs,  including  community- 
based  organizations  and  faith 
commimities.  To  ensure  that  a 
comprehensive  service  delivery  system 
is  provided,  key  partnerships  must  be 
established  and  expanded.  A  list  of 
relevant  partners  and  service  providers 
follows  to  higUight  the  full  range  of 
disciplines  and  sectors  to  be  involved. 
Primary  partners  represent  key  points  of 
entry  for  prevention  and  intervention; 
secondary  partners  can  provide  support 
resources  as  needed. 

Primary  partners  include  the 
following: 

•  Battered  women's  shelters  and 
domestic  violence  advocacy  agencies. 

•  Child  advocacy  centers. 

•  Courts:  Judges,  attorneys,  guardians 
ad  litem,  court  appointed  special 
advocates,  administrative  staff  in  the 
dependency/juvenile  courts,  family 
courts,  domestic  violence  courts,  and 
drug  courts. 

•  Domestic  violence,  family  violence 
prevention,  and  hotline  services. 

•  Early  childhood  development  and 
child  care. 

•  Faith  leaders  and  communities. 

•  Head  Start  and  Early  Head  Start. 

•  Law  enforcement. 

•  Mental  health  services. 

•  Primary  health  care  providers, 
hospitals,  and  emergency  medical 
services. 

•  Schools. 

•  Social  services  and  child  protective 
services. 

•  Substance  abuse  prevention  and 
treatment  services. 

Secondary  partners  include  the 
following: 

•  Business  and  private  sector. 

•  Housing. 

•  Income  maintenance  personnel 
(Temporary  Assistance  for  Needy 
Families;  General  Assistance; 
Supplemental  Security  Income;  Women, 
Infants,  and  Children  Program,  etc.). 

•  Labor. 

•  Media. 

•  Transportation. 


Under  Safe  Start,  communities  will  be 
expected  to  develop  a  coordinated 
prevention  and  response  system 
composed  of  core  services  identified 
below  under  the  "Activities/Services" 
section.  Additional  primary  and 
secondary  partners  will  vary  based  on 
the  particular  needs  and  existing  service 
deUvery  systems  of  individual 
communities.  Grantees  will  be  selected 
based  in  large  part  on  their 
demonstration  of  active  partnerships 
and  their  abiUty  to  expand  and  sustain 
the  partnerships  to  broadly  encompass 
partners  needed  in  the  community. 
Collaboratives  should  display  the 
following  elements: 

•  A  shared,  focused  objective  that  is 
narrow  enough  to  have  an  impact  yet 
broad  enough  to  engage  the  interests  of 
multiple  agencies  (since  children  at 
high  risk  of,  or  exposed  to,  violence 
have  critical  health,  mental  health, 
education,  safety,  housing,  and 
transportation  needs). 

•  Leadership  and  ongoing  support 
from  the  highest  agency  levels. 

•  Dedicated  administrative  budget 
and  staff  to  support  the  initiative's  goals 
and  objectives. 

•  Systemwide  implementation  that  is 
sufficiently  broad  in  scope  to  gain 
sustained  policy-level  attention  and 
impact  key  agency  practices. 

•  Demonstrated  ability  to  leverage 
public  and  private  funding  to  ensure 
commitment  during  the  project  and 
sustainability  of  improved  services  and 
coordination  after  Safe  Start  funding  has 
ended. 

•  A  focus  on  outcomes,  with 
meiasurable,  tracked,  and  evaluated 
progress  toward  planned  goals  and 
objectives. 

•  Ongoing  support  and  technical 
assistance  to  promote  community 
coordination. 

•  Exp^ence  in  problem  solving  to 
enhance  individuals'  and  agencies' 
abilities  to  prevent  violence  and  trauma 
before  they  occur. 

Activities/Services 

To  accomplish  the  goal  of  Safe  Start, 
communities  will  have  to  improve  their 
service  delivery  systems  (e.g.,  by 
improving  identification,  assessment, 
and  referral  mechanisms;  addressing 
confidentiality  issues;  implementing 
organizational  change;  enhancing 
information  sharing  and  management 
information  systems;  creating  protocols 
and  multidisciplinary  teams,  etc.),  and 
they  will  have  to  implement  programs 
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that  research  has  proven  effective  [e.g., 
Functional  Family  Therapy,  Nurse 
Home  Visitation). 

Through  the  Safe  Start  planning 
(Phase  I)  and  implementation  (Phases  II 
and  m]  process,  communities  should 
build  on  existing  services  to  develop  a 
coordinated  prevention  and  response 
system  that  contains  the  following 
minimum  core  components:  a  protocol 
between  poUce,  mental  health,  medical, 
and  child  protective  services;  child 
advocacy  centers;  early  childhood 
development  and  education;  family 
strengthening  services;  a  home 
visitation  program;  domestic  violence 
services  for  battered  mothers  whose 
children  are  at  high  risk  of  exposure,  or 
exposed  to,  intimate  partner  violence; 
substance  abuse  prevention  and 
treatment  services;  and  model 
dependency  courts.  The  process  of 
planning  and  implementation  that 
selected  sites  will  be  required  to 
perform  is  described  below. 

Phase  I— Planning  and  Initial 
Development 

During  Phase  I,  selected  sites  will  be 
required  to  prepare  a  5-year  strategic 
plan  that  outlines  how  the  local 
community  will  create  an  integrated 
prevention  and  response  system  of  care 
for  preventing  and  reducing  the  impact 
of  exposure  to  violence  on  children 
along  with  their  families  or  caregivers. 
This  plan  should  provide  a  framework 
for  activities,  policy  changes,  and 
resource  adjustments  for  the  remaining 
years  of  the  award  and  beyond  to 
continue  the  community  assessment 
and  planning  as  part  of  ongoing 
maintenance  of  the  effort.  The  5-year 
strategic  plan  should  provide  the 
overarching  structure/framework  for  all 
efforts  to  improve  the  prevention  of  and 
a  community  response  to  children's 
exposure  to  violence.  It  is  both  a  state- 
of-the-community  report  on  children  at 
high  risk  of,  or  exposed  to,  violence  and 
a  step-by-step  guide  for  action. 

Phase  I  planning  also  should  include 
identifying  and  assessing  existing 
community  services,  including  gaps  in 
services;  identifying  and  assessing  all 
resources  currently  used  and  available 
for  use  (himian,  technological,  and 
fiscal);  assessing  financial  strategies; 
and  assessing  existing  policies  and 
procedures  within  and  across  agencies 
and  providers  responding  to  children 
who  are  at  high  risk  of,  or  exposed  to, 
violence  along  with  their  families. 

To  accompush  these  purposes,  the 
strategic  plan  must  provide  a  data- 
driven  risk  and  resource  assessment 
about  the  current  community  in 
quantifiable  terms-numbers, 
percentages-that  can  inform 


decisionmakers  and  serve  as  baseline 
measures  against  which  to  judge 
progress.  It  must  also  delineate  a  list 
action  steps — a  blueprint — that,  among 
other  items,  includes  responsibilities 
(by  individual  emd  organization),  and 
timelines  for  achieving  an  integrated 
service  delivery  system. 

The  strategic  plan  must  substantially 
involve  key  leaders  (e.g.,  poUcy, 
administrative,  and  community) 
necessary  for  a  comprehensive 
prevention  system  and  response  to 
exposure  to  violence  in  terms  of 
assessment  information,  outcomes, 
poUcies,  financing  and  programming 
strategies,  staffing,  training, 
coordination,  and  services.  Services  that 
are  administered  at  a  city,  county,  tribal, 
or  State  level  must  be  identified  and 
involved.  The  strategic  plan  should 
include  the  basic  elements  of  any 
planning  document  such  as  the  vision, 
mission,  goals,  objectives,  assessment 
findings  (including  a  description  of  the 
ciurent  continuum),  and  a  list  of 
prioritized  actions  for  the  next  5  years. 
These  prioritized  actions  should  include 
the  target  date  by  which  they  will  be 
implemented  and  the  agency/persons 
that  have  lead  responsibility  for  them.  It 
is  expected  that  prioritized  actions  vfiU 
include  a  range  of  strategies  such  as 
policy  and  systems  changes,  service 
delivery  changes  (e.g.,  expanded  service 
hours),  service  integration,  program 
enhancements,  and  new  programming 
(including  but  not  limited  to  those 
strategies  supported  under  the  Safe  Start 
grant  funds).  These  strategies  should 
occur  at  all  of  the  following  levels: 
PoUcy,  legislative,  management,  and 
firontline  service  delivery. 

In  addition  to  the  5-year  strategic 
plan,  sites  will  also  be  required  to 
submit  an  18-month  detailed  initial 
implementation  plan  (application)  for 
funding  for  Phase  n. 

Phase  I— Deliverables  Required  of 
Selected  Grantees  To  Proceed  to  Phase 
II 

Assessment  and  planning  activities 
conducted  by  sites  during  Phase  I 
should  position  selected  sites  to  begin 
implementation  of  improved  service 
delivery  to  children  and  their  families 
in  Phases  II  and  III.  By  month  9  of  Phase 
I,  participants  are  expected  to  have 
developed  and  submitted  a 
comprehensive  5-year  strategic  plan  that 
builds  on  previous  activities  in  the 
community  that  includes,  at  a 
minimimi,  the  following: 

•  Vision  Statement  (5  years). 

•  Description  of  Planning  Process 

(participants  and  planning 
methods). 

•  Defined  Target  Area  and  Population. 


•  Community  Assessment  (based  on 

data,  where  appropriate). 
— Map  of  current  services  in  the 

delivery  system  for  both  prevention 

and  reduction, 
-identification  of  resources  currently 

invested  in  the  issue  of  exposure. 
— ^Identification  of  priority  nsk  and 

{)rotective  factors, 
dentification  of  gaps  in  the  current 

service  delivery  system. 
— ^Analysis  of  commimity  strengths, 

resources,  and  opportimities 

available  to  support  the  system. 
— ^Identification  of  service  barriers 

among  key  service  providers, 

including  availability,  accessibility, 

and  appropriateness. 
— ^Identification  of  program  and  policy 

priorities  for  putting  an  integrated 

system  in  place. 
— ^Description  of  plan  for  maintaining 

and  updating  initial  assessment 

findings. 

•  Goals  and  Objectives  for  Prevention 

and  Reduction  of  the  Impact  of 
Exposure. 

•  Action  Plan. 

— ^Policy  and  system  changes  to 
address  priorities  for  prevention 
and  reduction.  Services  and 

Cgramming  (including  Safe  Start- 
ded  activities  and  odier 
services). 
— ^Task  and  timeline  plan. 

•  Plan  for  Measuring  Progress. 
— Plan  for  ongoing  assessment. 

— Benchmarks  for  measuring  progress. 

— Description  of  who  will  participate 
in  measuring  progress  and  how 
decisions  about  necessary  changes 
and  refinements  will  be  made. 

•  Training  and  Technical  Assistance 

Plan  (see  below). 

•  Local  Evaluation  Plai^(see  below). 

•  Statement  of  Collaborative  Phase  I 

Plan  Envelopment. 

— Because  the  strategic  plan  is  to  be 
the  product  of  a  collaborative, 
communitywide  planning  process 
including  all  policymakers  involved 
in  the  prevention  and  reduction  of 
exposure  to  violence,  selected  sites 
will  need  to  include  a  signed 
statement  in  which  each  supporting 
party  attests  to  his  or  her  substantial 
involvement  in  the  development  of 
the  strategic  plan.  The  statement 
must  contain  each  person's  original 
signature,  typed/printed  name, 
address,  telephone  nimiber,  and 
affiliation  (agency  head,  parent,     . 
youth).  In  addition,  signed 
statements  of  the  staffing  group 
members  who  participated  and  a 
description  of  the  roles  of  the  key 
leaders,  in  the  preparation  of  the 
strategic  plan  are  required. 

In  addition,  by  month  9  of  Phase  I, 
sites  will  be  required  to  submit  a 


detailed  implementation  plan  [i.e.,  full 
application)  for  Phase  n  of  the  Safe  Start 
initiative.  The  implementation  plan/ 
application  nmst  detail  the  activities 
and  strategies  to  be  implemented,  and 
provide  a  timeline  and  a  budget  for  the 
18  months  of  initial  program  startup  and 
implementation.  The  Phase  n 
application  must  include  a  training  and 
technical  assistance  plan  and  a  local 
evaluation  plan.  All  applicants  will  be 
eligible  for  continuation  in  Phase  II  if 
performance  in  Phase  I,  the  strategic 
plan,  and  the  implementation  plan/ 
application  merit  support  for 
implementation  fundLng. 

Applicants  will  also  be  required  to 
provide  memorandums  of 
imderstanding  (MOU's),  cosigned  by  all 
participating  agencies,  that  describe  in 
detail  agency  commitments  and 
activities  each  agency  will  perform  to 
improve  service  coordination  and, 
deUvery. 

These  deliverableawill  berdue  to 
OJ]DP  by  month  9  of  the  program  to 
ensure  adequate  time  for  review  and  - 
approval  by  OHDP  for  continuation  of. 
and  funding  for  Phase  U.  The  remaining 
3  months  of  the  first  year  should  be 
used  in  preparation  for  Phase  II  in  such 
activities  as  training,  policy 
development,  and  other  developmental 
activities. 

Selected  sites  also  will  be  required  to 
provide  interim  planning  reports  and 
draft  products  throughout  Phase  I  to 
allow  for  a  formative  feedback  process 
intended  to  facilitate  successful 
completion  of  Phase  I. 
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Phase  n— Initial  Implementation 
(Months  13-30) 

Once  each  selected  site  has 
successhilly  completed  Phase  I,  OJJDP 
will  provide  additional  funds  for  Phase 
n.  During  this  phase,  OJJDP  expects 
commimities  to  build  upon  existing 
services  to  begin  developing  a 
coordinated  prevention  and  response 
system  including  the  cote  components 
listed  above  under  "Collaboration/ 
Coordination"  and  "Activities/ 
Services."  If  an  applicant  demonstrates 
that  a  particular  component  is  not 
needed  or  has  been  adequately 
developed  in  its  community,  funding  is 
flexible  enough  to  allow  for  greater 
emphasis  in  another  service  or  systems 
change  area.  Although  the  Safe  Start 
initiative  does  not  require  selected  sites 
to  implement  prescribed  models  for 
particular  program  components,  sites 
must  use  programs  and  services  that 
have  been  demonstrated  through 
research  to  prevent  and  minimize  the 
impact  of  exposure  to  violence. 
Applicants  will  be  expected  to  justify 
and  demonstrate  the  effiactiveness  of 


programs  or  practices  proposed  for 
implementation  or  expansion. 
(Numerous  information  resources  on 
research-based  practices  and  programs 
are  available  from  OJJDP  throiigh  the 
Juvenile  Justice  Clearinghouse.  The 
National  Clearinghouse  for  Child  Abuse 
and  Neglect  also  can  provide 
information.  Contact  information  is 
listed  on  pace  52.) 

Deliverables  for  Phase  n  will  be 
developed  during  Phase  I  in 
consultation  with  OJJDP,  and  written 
guidance  from  OJJDP  will  be  provided 
annually  throughout  Phase  n. 

Activities  wiU  include  the  following: 

•  Implementation  of  professional 
training,  cross-training,  and 
development  at  the  individual  and  staffs 
organizational  level  regarding 
prevention,  identification,  and 
intervention.techniques  to  address  the 
needs  of  children  at  ride  of/exposed  to 
violence. 

•  Implementation  of  strategies  for 
improving  identificationy  referral,  md 
intervention. 

•  Development  and  implementation 
of  cross-system  coordination  and 
protocols. 

•  Implementation  of  any  new 
research-based  service  models  to  fill 
identified  gaps. 

•  Increasing  the  quality  of,  and  access 
to,  services. 

•  Developing  management 
information  systems  and  improving  case 
management. 

Training  and  Technical  Assistance 

A  comprehensive  national  training 
and  technical  assistance  (national^  TTA) 
component  will  be  identified  by  OJJDP 
and  will  support  tiie  conununities 
selected  to  partidpate  in  Safe  Start. 
These  communities  will  receive  a  range 
of  OJJDP^funded  support  including 
assessment,  coordination,  brokering, 
and  provision  of  TTA  in  both  content 
and  systems  improvement  areas. 

In  addition,  of  the  up  to  $250,000  in 
funding  that  can  be  awarded  for 
planning,  sites  are  expected  to  set  aside 
$50,000  for  local  TTA  to  support 
commimity-specific  needs  and  build  tm 
existing  local  TTA  resources.  Sites  are 
encouraged  in  Phase  I  to  use  the  TTA 
set-aside  to  access  support  for  ongoing 
facilitation  of  and  consultetion  on  the 
stratemc  planning  process. 

In  Phase  n,  local  intensive  training 
across  disciplines  for  conununity  teams 
on  children's  exposure  to  violence, 
treatment  options,  and  interventions  in 
various  settings  should  be  provided  by 
a  team  of  experts  identified  by  the 
agencies,  including  professionals 
experienced  in  working  with  permits^ 
childcare  workers,  child  protective 


service  providers,  battered  women's 
advocates/workers,  community  poUcing 
officers,  probation  officers,  parole 
officers,  prosecutors,  judges, 
pediatricians,  emergency  room  doctors, 
nurses,  school  personnel,  educators, 
clergy,  public  housing  officials,  and 
imi varsity  professors.  Again,  this 
training  should  build  on  what  is 
available  imder  existing  contracts.  This 
training  plan  should  be  developed  with 
the  assistance  of  the  National  TTA 
Coordinator  during  planning  uadet 
Phase  I. 

Evaluation 

Safe  Start  evaluations  wUl  track  eadi 
selected  site's  process  and  the  impact  of 
developing  a  coordinated  service 
delivery  system  through  (1)  a  cross-site 
process  evaluation;  (2)  a  cross-site 
impact  evaluation;  and  (3)  rigorous  local 
impact  evaluations.  These  evaluations 
will  be  conducted  at  both  the  national 
and  the  local  level.  The  objectives  of 
both  the  national  and  local  evaluation 
will  adjust  to  the  shiMng  demands  of 
each  Safe  Start  phase  and  are  intended 
to  document  Safe  Start  actiiaties  across 
the  life  of  the  initiative. 

During  Phase  I,  the  evaluation  will 
focus  on  process  by  dociunenting  the 
process  and  results  of  planning 
meetings,  progress  of  the  risk  and 
resource  analysis,  identification  of -gaps, 
problems  encoimtered,  etc.  As  the 
initiative  moves  into  Phase  n  and  III 
implementetion,  the  evaluation  also  will 
be  concerned  with  outcomes  related  to 
the  impact  of  new  and/ or  enhanced 
services  and  changesin  policy  and. 
procedures  on  the  lives  of  children  and 
Unifies  exposed  to  violence.  This 
process  wiU  be  guidedby  the 
development  of  a  Safa  Start  logic  model 
for  each  community  (described  in  more 
detail  below). 

The  National  Evaluator 

The  Safe  Start  national  evaluator  will 
be  selected  by  OJJDP  through  a  separata, 
competitive  process.  Program  applicants 
must  agree  to  comply  with  the  national* 
evaluation  requirements.  Because  it  is 
important  that  the  experiences  of  all 
Safe  Start  ccmmiunities  be  measured  in 
a  common  fashion,  allowing  for 
generation  of  knowledge  across  all 
commimities,  the  national  evaluator  is 
responsible  for  designing.two  cross-site 
evaluation  efforts.  "Hie  first,  the  cross- 
site  process  evaluation,  is  intended  to 
document  and  analyze  the  process  of 
effective  implementetion  of  the  Safe 
Start  initiative  to  provide  information  to 
strengthen  and  refine  the  initiative 
within  and  across  sites.  It  is  important 
to  identify  factors  that  contribute  to  or 
impede  the  successful  implementation 


16562 


Federal  Register /Vol.  64,  No.  64 /Monday.  April  5,  1999 /Notices 


of  the  initiative  in  each  community.  The 
second,  the  cross-site  impact  evaluation, 
is  intended  to  assess  the  extent  to  which 
the  initiative  is  meeting  its  goals  and 
measure  the  amount  of  change  that  is 
taking  place.  Finally,  the  national 
evaluator  is  responsible  for  providing 
technical  assistance  to  local  evaluators 
in  designing  local  evaluation  plans. 
These  plans  must  focus  on  conducting 
more  rigorous  evaluations  that  use 
experimental  or  quasi-experimental 
designs.  These  plans  will  be  reviewed 
by  the  national  evaluator  and  OJJDP. 
OJJDP  will  approve  local  evaluation 
plans. 

Local  Evaluation  Requirements 

Each  Safe  Start  grantee  must  select 
and  set  aside  ample  funds  (no  less  than 
10  percent)  of  the  project  budget  to  fund 
a  local  evaluator  to  provide  evaluation 
support  throughout  the  life  of  the 
initiative.  In  subsequent  years  of  the 
initiative,  the  percentage  of  the  project 
budgM  allocated  to  the  local  evaluator 
may  increase.  Safe  Start  applicants  must 
make  a  strong  and  demonstrated 
commitment  to  incorporating  evaluation 
activities  into  their  planning  and 
implementation  activities.  The  overall 
evaluation  effort  is  intended  to 
document  and  assess  the  initiative  as  it 
develops  in  each  community  and 
becomes  an  integral  component  of  the 
initiative  by  measuring  progress, 
suggesting  adjustments,  and  keeping  the 
initiative  outcome  focused. 

The  process  of  selecting  a  local 
evaluator  will  vary  across  jurisdictions 
according  to  each  jurisdiction's  policies. 
That  is,  some  jurisdictions  may  be 
required  to  competitively  select  a  local 
evaluator  while  others  may  have 
difierent  mechanisms.  Applicants 
should  describe  the  requisite  process  in 
their  jurisdictions  and  incorporate  this 
selection  process  into  their  Phase  I 
(planning  and  initial  development) 
timeline.  Applicants  are  encouraged  to 
reach  out  to  universities  and  other  local 
organizations  to  fill  this  responsibility. 
The  national  evaluator  will  develop  a 
common  set  of  criteria  to  use  in 
selecting  a  local  evaluator.  This 
guidance  is  intended  to  convey  the  same 
set  of  expectations  to  all  potential  local 
evaluators. 

Local  evaluators  have  six  areas  of 
responsibility:  (1)  Developing  a  Safe 
Start  logic  model  for  their  commimity; 
(2)  participating  in  cross-site  process 
evaluation  activities;  (3)  participating  in 
cross-site  impact  evaluation  activities; 
(4)  designing  and  conducting  local  Safe 
Start  impact  evaluations;  (5)  providing 
technical  assistance  to  the  local  Safe 
Start  initiative;  and  (6)  contributing  to 


report  writing.  These  are  described  in 
more  detail  below. 

Develop  a  Logic  Model  for  the  Local 
Safe  Start  Initiative.  During  the 
planning  phase.  Safe  Start  projects  and 
their  respective  local  evaluators  will  be 
required  to  work  collaboratively  with 
the  national  evaluator  to  develop  a  local 
Safe  Start  logic  model.  A  logic  model  is 
a  description  of  how  project  inputs, 
activities,  and  outputs  are  expected  to 
accomplish  the  goals  and  objectives  of 
a  project.  In  other  words,  a  logic  model 
maps  out  the  activities  that  will  occur 
over  the  life  of  the  initiative  and  ties 
these  to  the  outcomes  desired  by  the 
project  staff. 

Participate  in  Cross-Site  Process 
Evaluation  Activities.  Local  evaluators 
will  work  closely  with  the  national 
evaluator  to  complete  cross-site  process 
evaluation  activities.  As  discussed 
above,  the  national  evaluator  is 
responsible  for  designing  this  cross-site 
effort.  Local  evaluators  will  have  input 
into  this  design  but  will  ultimately  be 
required  to  participate  in  accordance 
with  the  agreed-upon  structure  and 
methods.  For  example,  the  local 
evaliutor  must  participate  by  using  any 
instruments  designed  by  the  national 
evaluator  for  use  by  all  Safe  Start  sites, 
following  agreed-upon  information- 
sharing  procedures,  and  maintaining 
contact  with  the  national  evaluator  and 
OJJDP. 

Participate  in  Cross-Site  Impact 
Evaluation  Activities.  The  national 
evaluator  is  responsible  for  guiding  the 
design  of  the  cross-site  impact 
evaliiation,  which  is  designed  to  assess 
the  extent  to  which  the  initiative  is 
meeting  its  goals  and  the  amount  of 
change  that  is  taking  place.  The  national 
and  local  evaliiator  are  expected  to 
develop  a  strong  working  relationship 
and  a  mutual  commitment  to  measure 
Safe  Start  outcomes.  The  local  evaluator 
will  work  with  the  national  evaluator  to 
identify  impacts  that  can  be  measiired 
as  the  initiative  develops.  For  example, 
if  the  Safe  Start  community  adopts  new 
poUcies  in  police  referrals  to  family 
counseling  services,  the  national 
evaluator  may  require  that  the  local 
evaluator  and  other  local  Safe  Stsut 
project  staff  monitor  the  number  of 
referrals  made  after  the  policy  takes 
effect.  In  this  same  vein,  the  national 
evaluator  may  require  that  archival  data 
be  collected  to  provide  a  baseline.  It 
should  be  noted  that  all  of  these 
requirements  will  be  central  to 
implementing  a  rigorous  evaluation  of 
Safe  Start  and  will  embed  the  process 
and  impact  evaluations  in  the  program's 
development,  implementation,  and 
refinement.  Local  evaluators  must 
participate  in  the  design  and 


implementation  of  the  cross-site  impact 
evaluation  in  accordance  with 
procedures  developed  by  the  national 
evaluator. 

Design  and  Conduct  Local  Impact 
Evaluations.  As  Safe  Start  communities 
begin  to  implement  specific  programs 
(e.g..  Nurse  Home  Visitation)  and  the 
need  arises  to  assess  the  impact  of  Safe 
Start  services  on  individuals  [i.e., 
children  and  their  families),  the  national 
evaliiator  will  be  able  to  provide 
technical  assistance  to  local  evaluators 
in  designing  evaluation  plans  that  can 
accomplish  this  task. 

The  local  evaluator  and  local  Safe 
Start  project  staff  will  be  expected  to 
make  a  strong  and  demonstrated 
commitment  to  designing  evaluations 
that  can  accomplish  this  level  of 
assessment.  Furthermore,  these  local 
plans  must  focus  on  conducting  more 
rigorous  evaluations  that  use 
experimental  or  quasi-experimmital 
designs.  The  national  evaluator  will 
provide  guidance  in  developing  these 
plans  and  report  on  the  progress  of  each 
community  to  OJJDP.  The  local 
evahiator  v^ll  submit  an  evaluation  plan 
to  the  national  evaluator,  who  will  then 
submit  the  plan  to  OJJDP.  OJJDP  will 
give  final  approval  for  all  local  impact 
evaluation  plans. 

To  assist  in  accomplishing  this  task, 
the  national  evaluator  will  be  required 
to  develop  a  Safe  Start  Self-Evaluation 
Tool  Kit,  modeled  after  OJJDP's  Title  V: 
Delinquency  Prevention  Program: 
Community  Self-Evaluation  Workbook, 
for  use  by  each  site. 

Provide  Technical  Assistance  to  Local 
Safe  Start  Initiative.  The  local  evaluator 
must  be  able  to  assist  the  local  Safe  Start 
project  staff  to  develop  an 
implementation  plan  that  is  outcome 
based  and  data  driven.  The  goal  of  this 
relationship  is  to  develop  a  strong 
partnership  in  which  program  designers 
and  evaluators  work  together  to  clarify 
goals  and  objectives  and  make  a  strong 
commitment  to  measuring  progress  in 
systematic,  scientific  ways.  To  foster 
this  relationship,  the  local  evaluator  is 
expected  to  actively  participate  in  all 
stages  of  the  local  Safe  Start  initiative. 

Contribute  to  Report  Writing.  Local 
evaluators  will  be  called  upon  by  the 
national  evaluator  to  help  report  on 
activities  in  their  communities.  The 
re{>orts  may  be  used,  for  example,  to 
produce  cross-site  Safe  Start  newsletters 
that  focus  on  the  larger  effort  or  specific 
areas  of  interest  such  as  developing 
strategies  to  include  schools  in  the 
effort,  sharing  information  across 
agencies,  and  recruiting  interest  from 
private  organizations  in  the  community. 
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Eligibility  Requirements 

OJJDP  invites  applications  from  all 
communities.^  Public  agencies, 
including  State  agencies,  local  units  of 
government,  and  tribal  governments,  are 
invited  to  apply  as  lead  applicants  for 
a  collaborative,  community-based 
initiative.  Private  agencies  and 
organizations  may  aipply  as  coapplicants 
and  collaborative  partners  but  not  as 
lead  applicants  and  must  agree  to  waive 
any  profit  or  fee.  Joint  applications  from 
two  or  more  eligible  applicants  are 
welcomed;  however,  one  applicant  must 
be  clearly  indicated  as  lead  and  the 
others  indicated  as  coapplicants. 
Applicants  must  be  applying  on  behalf 
of  a  collaborative  group  of  agencies 
woridng  to  prevent  and  address  the 
impact  of  exposure  to  violence  or 
interested  in  expanding  the 
collaboration  to  the  issue  of  exposure. 
Communities  that  are  attempting  to 
integrate  more  than  one  collaborative 
initiative  are  strongly  encouraged  to 

Up  to  12  applicants  will  be  selected 
from  urben,  rural,  and  tribal  categories. 
Applicants  will  compete  for  award  in 
each  of  these  threedistinct  categories 
(e.g.,  all  tribal  applicants  will  compete 
only  against  applications  eligible  imder 
the  tribal  category).  Applicants  must 
comply  with  one  of  the  following 
definitions  based  on  the  most  recent 
Census  data,*  and  must  identify  the 
application  as  urban,  rural,  or  tribal: 

•  Urban:  Any  area  that  lies  inside  a 
metropolitan  area  (MA),  as  designated 
by  the  Office  of  Management  and 
Budget  using  the  Census  of  Population 
and  Housing  data,  and  that  has  a 
population  of  not  less  than  100,000. 

•  Rural:  Any  area  that  lies  outside  the 
boimdaries  of  an  MA,  as  designated  by 
the  Office  of  Management  and  Budget 
using  the  Census  of  Population  and 
Housing  data,  and  that  has  a  population 
of  not  less  than  10,000  and  not  more 
than  100,000. 

•  Tribal  government  Federally 
recognized  tribes  or  Confederated  Tribes 
on  a  reservation.  Confederated  Tribes 
are  two  or  more  tribes  grouped  under  a 
single  government  by  treaty  or 
Executive  Order.  Eligible  tribes  must 


'  A  community  is  any  set  of  contiguous 
neighborhoods  within  an  urban  area  or  one  or  more 
adjacent  counties,  towns,  townships,  parishes,  or 
villages;  tribal  lands  or  reservations;  or  other 
general  purpose  subdivisions  of  a  State  that  shares 
a  preponderance  of  interests,  needs,  services,  and 
governance  structures  as  related  to  the  prevention 
and  reduction  of  the  negative  impacts  of  children's 
exixtsure  to  violence.  See  also  deflnitioiu  for  urban, 
rural,  and  tribal  categories. 

'To  determine  if  a  jurisdiction  is  within  a 
metropolitan  area,  visit  the  Census  Bureau's  YItb 
site  at  www.census.gov/population/www/ 
estimates/aboutmetro.htmL 


have  a  tribal  government  serving  a 
reservation  population  of  not  less  than 
5,000,  and  a  tribal  court. 

Applicants  must  demonstrate  an 
established  collaborative  group— or  the 
ability  and  commitment  to  expand 
coordination  between  two  or  more 
entities  to  other  parties — and  an 
infrastructure  for  overseeing  the 
initiative.  The  selected  communities 
should  build  upon  any  existing  projects 
relevant  to  this  initiative^  such  as  the 
following: 

•  Office  of  National  Drug  Control 
Policy  and  OJJDP's  Commimity  Anti- 
Drug  CoaUtions. 

•  Department  of  Justice's  Title  V 

Community  Prevention  Grants,  Safe 
Kids/Safe  Streets,  Comprehensive 
Commimities,  Weed  and  Seed,  Child 
Development/Community  Policing,  or 
Violence  Against  Women  Grants  Office 

sites. 

•  Empowennent  Zones/Enterprise 

Communities. 

•  Department  of  Health  and  Himian 
Services'  Comprehensive  Commimity 
Mental  Health  Services  for  Children  and 
their  Families;  Starting  Early/Starting 
Smart,  Head  Start,  and  Early  Head  Start; 
and  Maternal  Child  Health  Bureau's 
Leadership  Education  Projects. 

•  Department  of  Education's  Safe  and 
Drug-F^  Schools. 

•  Department  of  Agriculture's 
Children,  Youth  and  Families  At  Risk 
training. 

•  Department  of  Housing  and  Urban 
Development's  Hope  VI. 

Selection  Criteria 

Applicants  must  submit  a  project 
narrative  describing  the  overall 
approach  to  the  Safe  Start  program, 
including  a  description  of  the 
conceptual  and  organizational 
framework  for  the  collaborative 
approach  and  a  detailed  strategy  for 
planning  in  Phase  I. 

All  applicants  will  be  evaluated  and 
rated  by  a  peer  review  panel  according 
to  the  selection  criteria  outlined  below. 
AppUcants  must  use  the  selection 
criteria  headings  that  appear  below  as 
the  headings  for  their  program  narrative 
and  present  information  in  that  order. 
The  selection  criteria  will  be  used  to 
determine  the  extent  of  each  applicant's 
responsiveness  to  program  application 
requirements,  compUance  with 
eUgibility  reqmrements,  indicators  of 
need  (including  high  rates  of  children 
exposed  to  violence),  organizational 
capabiLrty,  and  thoroughness  and 
innovation  in  responding  to  strategic 
issues  related  to  project 
implementation.  Staff  and  peer  reviewer 
recommendations  are  advisory  only, 
and  the  final  award  decision  will  be 


made  by  the  OJJDP  Administrator, 
taking  into  consideration  geographic 
diversity  and  other  considerations.  As 
part  of  diis  final  selection,  a  select  group 
of  finalists  may  be  visited  by  a  team  of 
Federal  officials  to  make  final 
determinations  about  the  awards. 

Pmblem(s)  To  Be  Addressed  (10  points) 

Applicants  must  provide  a  discussion 
of  children's  exposure  to  violence  in  the 
target  community.  This  discussion  must 
address  the  nature  and  extent  of 
exposure  to  violence,  including  the 
factors  in  the  commimity  that  put 
children  at  high  risk  of  exposure  to 
violence.  AppUcants  should  provide 
indicators  or  measures  of  the  extent  of 
the  problem  based  on  current  local  data 
such  as  crime,  justice,  health,  and 
economic  statistics.  This  information,  in 
addition  to  data  obtained  during  the 
assessment  of  Phase  I,  will  be  used  as 
a  baseline  against  which  the  progress 
and  effectiveness  of  the  applicant's 
efforts  to  prevent  and  reduce  the  effects 
of  children's  exposure  to  violence  will 
be  measured.  As  part  of  this  section, 
applicants  also  should  identify  current 
commimity  efforts  and  resources  to 
reduce  the  efiiects  of  exposure  to 
violence  on  children,  including  gaps  in 
community  response/service  delivery. 
AppUcants  should  indicate  their 
knowledge  of  how  and  why 
coordination  among  their  specific 
commimity  entities  can  be  effective  in 
addressing  children  at  high  risk  of 
exposure  to  violence  and  the  effects  on 
children  of  exposure  to  violence. 

AppUcants  should  organize  and 
provide  this  information  in  the 
foUowing  manner: 

Section  One — ^Description  of  the 
Commimity  and  Target  Population 

a.  Describe  the  geographic  area,  size  of 
population,  age  range  to  be  served, 
general  population  characteristics,  and 
ethnic  composition  of  the  community 
participating  in  the  Safe  Start  program. 
Explain  how  and  why  the  targeted 
community  was  identified  and  defined. 

b.  Describe  the  governmental 
structure  and  major  agencies  servicing 
young  children,  including  but  not 
limited  to  law  enforcement,  the  courts 
(e.g.,  domestic  relations  and 
dependency  courts),  social  services,  and 
health  and  mental  health  services. 
Provide  a  brief  overview  of 
responsibiUties  and  relationships  that 
currently  exist,  including  availabiUty  of 
services  and  case  management 
processes. 
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Section  Two — ^Assessment  of 
Community  Strengths  and  Weaknesses 

a.  Provide  data  on  specific  risk  factors 
for  children's  exposure  to  violence,  such 
as  high  rates  of  crime,  drug  abuse, 
poverty,  child  abuse  and  neglect, 
prevalence  of  intimate  partner  violence/ 
domestic  violence,  and  other  factors 
identified  in  the  community.  Describe 
all  local  baseline  data  being  collected 
and  analyzed.  Indicate  any  information 
gaps  regarding  risk  factors  or  difficulties 
in  assessing  them. 

b.  Describe  the  areas  of  greatest  need. 
What  are  the  gaps  in  existing  services? 

0.  Describe  what  resources  are 
available  to  the  community  to  address 
the  idenUHed  risk  factors. 

d.  Discuss/describe  current  operations 
and  response  to  children  at  high  risk  of, 
or  exposed  to,  violence. 

e.  Discuss  conununity  strengths  and 
weaknesses. 

Goals  and  Objectives  (10  points) 

Outline  the  collaborative's  vision  for 
preventing  and  ameliorating  the  impact 
of  exposure  to  violence,  describing  how 
the  involved  systems  and  agencies  will 
operate  upon  conclusion  of  the  planning 
and  implementation  phases.  Applicants 
will  be  judged  on  a  clear,  far-reaching, 
yet  realistic,  vision  statement. 

Applicants  must  provide  a  clear 
discussion  of  the  proposed  project  goals 
and  objectives  as  they  logically  relate  to 
the  needs,  resources,  and  capabilities  of 
their  communities  (which  applicants 
should  list  in  response  to  the  section 
above,  "Problems  To  Be  Addressed")  in 
relation  to  the  long-range  5-year  vision. 
In  addition,  applicants  should  outline 
specific  goals  and  objectives  for  Phase  I 
planning  that  result  in  the  attainment  of 
the  Phase  I  deliverables  set  forth  in  the 
"Project  Strategy"  section  of  the 
solicitation.  Objectives  must  be 
quantified,  measiuable,  and  attainable 
within  the  timeframes  of  the  initiative 
phases.  Applicants  are  reminded  that 
Phase  I  is  12  months,  but  deliverables 
are  due  to  OJJDP  at  month  9. 

Project  Design  (20  points) 

Applicants  must  describe  their 
strategy  for  planning.  The  planning 
process  and  the  major  activities  to  be 
imdertaken  in  the  development  of  the 
implementation  plan  should  be 
described  stating  the  specific  steps  to  be 
used  during  the  first  12  months  of  the 
project.  The  steps  should  illustrate  how 
the  process  will  incorporate  activities 
underway;  coordinate  and  leverage 
services;  identify  and  review  services, 
existing  gaps,  policies  and  procedures, 
and  barriers  to  services;  identify  himian, 
fiscal,  and  technological  resources; 


assess  system  function  through  case- 
level  analysis;  identify  existing  data 
sources  and  conduct  a  thorough  data- 
driven  assessment;  and  use  this 
information  to  develop  a  strategy  that 
minimizes  duphcation  and 
inefficiencies  and  maximizes 
cooperation,  coordination,  and 
collaboration.  The  plan  also  should 
address  local  evaluation  activities  such 
as  data  collection,  assessment,  and 
planning  for  Phase  I;  development  of  a 
logic  model;  and  local  evaluation 
design.  The  plan  must  include  a 
timeline  or  milestone  chart  that  details 
not  only  the  major  activities  and  events 
but  also  the  action  steps  and  tasks 
associated  with  implementing  the 
strategy  to  plan.  The  timeline  should 
identify  specific  staff  responsible  or  job 
functions  required  for  completing  each 
task. 

Specifically,  for  Phase  I,  applicants 
should: 

•  List  the  collaborative  partners 
including  service  providers  who  will 
participate  in  the  planning  and 
implementation  process.  AppUcants 
will  be  judged  on  clear  evidence  of 
broad,  high-level  community 
involvement  in  the  planning  and 
implementation  process. 

•  Identify  the  lead  agency. 

•  Describe  the  process  by  which 
agencies  plan  to  work  together  to  design 
a  coordinated  service  delivery  system. 
Applicants  will  be  judged  on  (1)  the 
extent  to  which  they  have  initiated 
planning  and  implementation  of  a 
comprehensive  service  system  for 
children  exposed  to  violence  and/or  are 
in  a  position  to  build  on  current  efforts 
including  expansion  of  collaborative 
partnerships  in  other  related  areas,  and 
(2)  the  ability  and  willingness  on  the 
part  of  key  leaders  to  leverage  existing 
resoiu-ces,  create  new  sources  of 
support,  make  policy  and  procedural 
changes,  and  sustain  activities.  Please 
describe  in  detail  the  vision  for  ensuring 
linkages  and  integration  at  the  direct 
service  level  by  all  involved  agencies  to 
provide  a  coordinated  system  of  care  for 
children  exposed  to  violence.  Include  a 
description  of  the  coordination 
mechanisms,  both  human  and 
technological,  such  as  interagency 
staffing  groups,  integrated  case 
management  systems,  management 
information  systems,  joint  intake  and 
assessment  procedures,  referrals,  etc. 

•  Describe  how  information  is  to  be 
collected,  used,  coordinated, 
maintained,  and  managed.  Also,  please 
explain  how  children  first  will  be 
identified  as  in  need  of  services  and 
through  which  contacts  children  will 
first  receive  services. 


•  Describe  existing  services  and 
programs  currently  operating  in  the 
target  commimity. 

•  Describe  the  plan  for  training  and 
technical  assistance  in  Phase  I. 

•  Describe  the  local  evaluation  plan 
and  incorporate  it  into  the  Phase  I 
timeline/workplan  (this  should  include 
a  description  of  the  process  for  selecting 
and  contracting  a  local  evaluator;  data 
collection,  assessment,  and  planning  for 
Phase  I;  development  of  a  logic  model; 
and  local  evaluation  design). 

•  Describe  the  developmental 
activities  to  be  conducted  in  months  9- 
12. 

Management  and  Organizational 
Capability  (40  points) 

Applicants  should  use  this  section  to 
describe  a  soimd  governance  and 
operating  structure  capable  of  carrying 
out  the  proposed  initiative  and  to 
demonstrate  the  follovdng:  community 
readiness,  an  effective  team 
management  structure  for  the  initiative 
involving  the  lead  agency  and  the 
collaborative  partners,  and  a  strong 
organizational  capability  by  the  lead 
agency  commensurate  with  the  scope  of 
work  outlined  in  this  solicitation.  These 
elements  and  their  share  of  the  40 
points  available  under  this  criterion  are 
discussed  below. 

Section  One — Community  Readiness  (10 

points) 

Describe  how  the  proposed  vision  and 
project  design  will  build  on  and/or  fit 
within  current  and  past  communitjrwide 
planning  processes  to  achieve  the 
initiative's  objectives.  Discuss  the 
community's  history  of  collaboration 
and  planning  as  it  addressed  or 
addresses  children's  exposure  to 
violence  (or  related  issues,  such  as  child 
abuse  and  neglect  and  domestic 
violence).  Include  a  description  of  the 
participants,  major  milestones,  and  the 
nature  and  process  of  the  collaboration. 
Clarify  what  has  been  done,  what  is  in 
process,  and  what  remains  to  be  done. 
Describe  the  infrastructure  upon  which 
Safe  Start  will  be  developed.  Applicants 
should  demonstrate  the  existence, 
viability,  and  accomplishments  to  date 
of  multidisciplinary  arrangements 
whereby  various  agencies  in  a 
jurisdiction  are  working  cooperatively 
or  collaboratively  to  improve  the 
community's  response  to  children  and 
families,  especially  if  in  the  area  of 
exposure  to  violence.  AppUcants  must 
also  document  that  the  collaborative  or 
cooperative  groups  represent  all  the 
relevant  stakeholders  needed  to  reduce 
the  impact  of  exposure  in  the  target 
commimity.  This  involvement  should 
include  atypical  resources  and 
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stakeholders  such  as  grassroots 
organizations,  parents,  and  community 
leaders.  Apphcants  will  be  judged  on 
the  presence  of  structures  and 
agreements  (such  as  a  range  of  local 
hiunan  resources  and  financial 
commitments)  to  ensure  collaboration 
and  coordination  in  planning, 
implementing,  and  evaluating  an 
integrated  system  of  care  and  the 
participation  of  all  sectors  of  the 
community  in  the  initiative. 

Applicants  also  should  demonstrate 
evidence  of  favorable  policies  and/or 
legislation  that  characterizes  the 
poUtical  and  administrative 
environments  and  gives  evidence  of 
political  or  administrative  support  for 
the  proposed  collaborative  effort.  Give 
examples  of  actual  favorable  poUcies  or 
legislation  La  appendix  D  (discussed 
below). 

Applicants  must  include 
documentation  and  letters  of  agreement, 
such  as  copies  of  MOU's  and/or  letters 
of  collaboration/coordination,  from  key 
agencies  that  specifically  describe  the 
commitments  made  by  each 
participating  agency  in  ap[>endix  F 
(discussed  below). 

Section  Two— Management  (15  points) 

Outline  the  proposed  project  staffing 
structure  and  management  plan  for  the 
collaborative  effort  including  at  least 
one  full-time,  high-level,  experienced 
lead  coordinator  for  the  initiative  and 
support  staff  for  the  Phase  I  planning 
and  initial  development  process. 
Applicants  are  to  identify  roles  and 
responsibihties  of  each  involved  agency, 
committee,  board,  or  other  entity  and 
explain  its  relationship  to  the  overall 
effort.  In  addition,  applicants  must 
name  and  describe  the  core  management 
team  and  the  capabilities  and 
experience  of  all  staff  and  consultants 
who  will  participate  in  the  management 
team  or  play  lead  roles  in  the  planning 
effort.  Include  resiunes  of  key  personnel 
in  appendix  E  (discussed  below). 
Indicate  the  percentage  of  time  for  each 
named  staff  or  consultant  and  the 
supervision  or  management  plan. 
D^cribe  the  management  practices  that 
will  be  used  to  evaluate  staff  and 
program  progress  and  to  ensure 
corrective  action. 

Section  Three — Organizational 
CapabiUty  (15  points) 

Applicants  should  provide  a  brief 
overview  of  the  lead  agency's 
knowledge  and  experience  in  children, 
youth,  and  family  issues,  particularly  as 
they  relate  to  the  prevention  and 
reduction  of  the  impact  of  exposiire  to 
violence.  In  addition,  the  applicant 
should  demonstrate  specific  and 
detailed  experience  in  leading 


collaborative,  commimitywide  planning 
efforts  involving  systems  change.  The 
applicant  must  demonstrate  a  history 
that  is  consistent  with  the  size  and 
scope  of  this  initiative.  The  applicant 
should  also  provide  evidence  of 
experience  in  strategic  planning  and 
management  of  staff  in  a  collaborative 
environment.  Experience  leveraging 
State,  local,  tribal,  or  other  resources  is 
required.  Applicants  should 
demonstrate  the  ability  and  willingness 
to  participate  and  cooperate  in  a 
comprehensive  evaluation  of  this 
demonstration  initiative  at  both  the 
national  and  local  level  for  purposes  of 
formative  learning  and  advancement  of 
strategies  to  assist  children  and  families. 

Budget  (10  points) 

Applicaots  must  provide  a  proposed 
budget  that  is  complete,  detailed, 
reasonable,  allowable,  and  cost  effective 
in  relation  to  the  activities  to  be 
performed  and  that  indicates  the  extent 
to  which  resources  have  been 
committed  for  the  first  12  months  of  the 
initiative.  Although  Safe  Start  is 
intended  to  improve  service  delivery 
through  enhanced  coordination  of 
available  services,  the  program  allows 
applicants  to  determine  the  ratio  of 
funds  for  coordination  and  for  services, 
based  on  local  needs.  However; 
applicants  must  provide  at  least  one 
full-time  experienced,  high-level  project 
coordinator  to  oversee  the  planning 
effort  and  additional  staff  resources  and 
support  as  needed.  In  addition,  of  the 
up  to  $250,000  to  be  awarded  for 
planning,  applicants  must  set  aside 
$50,000  for  local  training  and  technical 
assistance  to  support  community- 
specific  needs  and  build  on  existing 
local  TTA  resources  (to  be  defined  in 
the  budget).  Sites  are  encouraged  in 
Phase  I  to  use  the  TTA  set-aside  to 
provide  support  for  ongoing  outside 
faciUtation  and  consultation  of  the 
strategic  planning  process.  Applicants 
should  also  use  these  funds  to  budget 
for  travel  to  two  cross-site  grantee 
meetings.  Additionally,  ample  funds 
should  be  budgeted  for  the  local 
evaluation  according  to  the 
specifications  of  this  soUcitation. 

Appendixes  (10  points) 

To  help  reviewers  gauge  the 
likelihood  of  grantee  success,  applicants 
must  submit  die  following  appendixes 
as  evidence  of  their  readiness  and 
potential: 

•  Appendix  A:  Resoujt:es  Ust.  This  is 
a  listing  of  the  existing  local  services  to 
children  and  famiUes  in  the  areas  of 
prevention  and  reduction  of  the  impact 
of  exposiure  to  violence.  At  a  minimum, 
the  list  should  include  provider  names. 


addresses,  phone  numbera,  and  a  brief 
description  of  the  services  offered. 

•  Appendix  B:  Cross-system 
protocols.  These  are  interagency 
agreements  and  protocols  outlining  a 
multidisciplinary  approach  to 
responding  to  cMldren  exposed  to 
violence  and  preventing  exposure,  case 
management  and  tracking,  and 
provision  of  services  and  treatment  to 
these  children  and  their  families.  Such 
agreements  shoiUd,  at  a  minimum,  be 
among  the  police  department,  the  child 
welfare  system,  the  courts,  the 
appropriate  health  and  mental  health 
agencies,  and  domestic  violence  service 
providers  or  advocates.  Where 
agreements  are  not  developed,  please 
provide  policies  and  protocols  that  exist 
between  these  agencies  for  services  to 
children  and  famiUes  in  general  that 
may  be  expanded  in  Phase  I. 
Agreements  and  protocols  that  include 
the  school  system  and  victims'  services 
and  advocates  will  further  enhance  the 
appUcation.  (To  meet  page  limitations, 
applicants  may  provide  a  bibUography 
of  protocob  and  interagency  agreements 
that  includes  date(s)  of  agreement/ 
effective  date(s)  and  selected,  relevant 
pages  as  evidence  of  applicabiUty  of  the 
documents  to  this  effort.) 

•  Appendix  C:  Statement  of 
collaborative  application.  It  is 
imperative  that  the  plan  be  a  mutual 
submission  by  all  stakeholders.  As 
evidence,  applicants  must  submit  a 
statement  asserting  that  each  party 
signing  was  substantially  involved  in 
the  development  of  the  plan.  The 
statement  must  contain  each  person's 
original  signature,  typed/printed  name, 
address,  telephone  niunber.  and 
affiliation  (title  and  agency  or  role-e.g., 
parent,  block  leader). 

•  Appendix  D:  Evidence  of  favorable 
policies  and/or  legislation.  Applicants 
are  to  document  the  existence  of  a 
favorable  vclimate  by  listing  current 
i^ency  policies  or  local,  State,  or  tribal 
legislation  that  aids  interagency, 
communitywide  collaboration  in  regard 
to  children  exposed  to  violence  or  other 
family  support  issues.  As  with  appendix 
B,  applicants  may  choose  to  do  this  by 
providing  a  bibUography  of  poUcies  and 
legislation  that  includes  effective  date(s) 
along  with  selected,  relevant  pages. 

•  Appendix  E:  Key  staff  and 
consultant  resumes.  Include  resumes  or 
brief  descriptions  of  the  relevant 
experience  of  key  staff  named  in  the 
"Management  and  Organizational 
Capability"  section. 

•  Appendix  F:  Lettera  of  agreement 
and  MOU's.  Include  dociunentation  of 
letters  of  agreement  and  MOU's  that 
specifically  describe  commitments 
made  by  each  partner  agency. 
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Format 


The  narrative  portion  of  this 
application  must  not  exceed  25  pages 
(excluding  forms,  assurances,  and 
appendixes)  and  must  be  submitted  rai 
8V2-  by  11-inch  paper,  double  spaced  on 
one  side  of  the  paper  in  a  standard  12- 
point  font.  The  appendixes  cannot 
exceed  20  pages.  This  is  necessary  to 
maintain  fair  and  uniform  standards 
among  all  applicants.  If  the  narrative 
and  appendixes  do  not  conform  to  these 
standards,  OIJDP  will  deem  the 
appUcation  ineUgible  for  consideration. 

Award  Period 

The  Safe  Start  demonstration  project 
will  be  funded  in  the  form  of  a 
cooperative  agreement  for  a  5^/is  year 
project  period. 

Applicants  are  requested  to  apply  for 
up  to  $670,000;  however,  only  $250,000 
will  be  available  for  Phase  I  (the  first  12 
months  of  the  project).  Applicants 
should  provide  a  detailed  budget  and 
supporting  narrative  only  for  Phase  I  (12 
months). 

The  remainder  of  the  award  funds 
($420,000)  should  be  designated  for 
development  and  implementation 
activities.  Applicants  should  provide 
only  a  svmimary  budget  for  the  $420,000 
for  Phase  II  initial  implementation.  A 
summary  budget  to  be  used  by  all 
applicants  has  been  provided  as 
attachment  A,  since  in  the  first  9 
months  of  the  plaiming  phase  selected 
jurisdictions  will  be  expected  to 
develop  a  detailed  18-month 
implementation  budget  (based  on  the  5- 
year  strategic  plan).  The  $420,000  will 
be  special  conditioned  under  the  grant 
and  will  not  be  available  for  use  by  the 
grantee  until  the  detailed  5-year 
strategic  plan  and  18-month 
implementation  plan  are  reviewed  and 
approved  by  OJJDP. 

In  the  18-mOnth  implementation  plan, 
grantees  will  be  required  to  provide  a 
detailed  budget  and  supporting 
narrative  for  the  remaining  $420,000  of 
funds  plus  up  to  $670,000  made 
available  through  a  supplemental  award 
in  Phase  n. 

Award  Amount 

Selected  applicants  will  receive  up  to 
$250,000  for  Phase  I  planning  and 
development.  Once  the  planning  phase 
has  been  completed  and  the  5-year 
strategic  plan  and  18-month 
implementation  plan  are  approved,  up 
to  $1,090,000  will  be  made  available, 
including  the  balance  of  the  $420,000 
from  the  initial  budget  period.  In  that 
way,  the  funding  level  for  the  project 
will  increase  in  Phase  11  for  startup  and 
initial  implementation  activities. 


Fimding  will  then  decrease  in  Phase 
in,  as  sites  seek  and  obtain  alternative 
forms  of  funding  to  continue  this 
project.  Funding  in  Phase  II  and  the 
subsequent  years  of  Phase  III  will 
depend  on  grantee  performance, 
availability  of  funds,  and  other  criteria 
estabUshed  at  the  time  of  the  avrard. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number 

For  this  program,  the  CFDA  number, 
which  is  required  on  Standard  Form 
424,  Application  for  Federal  Assistance, 
is  16.730.  This  form  is  included  in  the 
FY  1999  Application  Package,  which 
can  be  obtained  by  calling  the  Juvenile 
Justice  Qearinghouse  at  800-638-8736 
or  sending  an  e-mail  request  to 
puborder@ncjrs.org.  The  Application 
Package  is  also  available  online  at 
www.ojjdp.ncjrs.org. 

Coordination  of  Federal  Efforts 

To  encourage  better  coordination 
among  Federal  agencies  in  addressing 
State  and  local  needs,  DOJ  is  requesting 
applicants  to  provide  information  on  the 
following:  (1)  Active  Federal  grant 
award(s)  supporting  this  or  related 
efforts,  including  awards  from  DOJ;  (2) 
any  pending  application(s)  for  Federal 
funds  for  this  or  related  efforts;  and  (3) 
plans  for  coordinating  any  funds 
described  in  items  (1)  or  (2)  with  the 
funding  sought  by  this  application.  For 
each  Feideral  awaid,  applicants  must 
include  the  program  or  project  title,  the 
Federal  grantor  agency,  the  amount  of 
the  award,  and  a  brief  description  of  its 
purpose. 

"Related  efforts"  is  defined  for  these 
purposes  as  one  of  the  following: 

•  Efforts  for  the  same  purpose  (i.e., 
the  proposed  award  would  supplement, 
expand,  complement,  or  continue 
activities  funded  with  other  Federal 
grants). 

•  Another  phase  or  component  of  the 
same  program  or  project  [e.g.,  to 
implement  a  planning  effort  funded  by 
other  Federal  funds  or  to  provide  a 
substance  abuse  treatment  or  education 
component  within  a  criminal  justice 
project). 

•  Services  of  some  kind  (e.g., 
technical  assistance,  research,  or 
evaluation)  to  the  program  or  project 
described  in  the  application. 

Delivery  Instructions 

AU  applications  should  be  mailed  or 
delivered  to  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention, 
c/o  Juvenile  Justice  Resource  Center, 
2277  Research  Boulevard,  Mail  Stop  2K, 
Rockville,  MD  20850;  301-519-5535. 

Note:  In  the  lower  left-hand  comer  of  the 
envelope,  you  must  clearly  write  "Safe  Start 


Demonstration  Project"  and  indicate  the  type 
of  jurisdiction  for  which  you  are  applying 
(urban,  rural,  or  tribal). 

Due  Date 

Applicants  are  responsible  for 
ensuring  that  the  original  and  five 
copies  of  the  application  package  are 
received  by  5  p.m.  EDT  on  June  14, 
1999. 

Contacts 

For  further  information,  call  Michelle 
Avery,  Program  Manager,  Special 
Emphasis  Division,  at  202-307-5914. 
or  send  an  e-mail  inquiry  to 
averym®ojp.usdoj.^ov. 

Juvenile  Justice  Cleannghouse:  800- 
638-8736 (phone)  or 
www.oiidp.ncjrs.org  (Web  site) 

National  Clearinghouse  on  Child  Abuse 
and  Neglect:  800-394-3366  (phone)  or 
www.calib.com/nccanch  (Web  site) 
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Attachment  A— Suh/m^ry  Budget 
FOR  $420,000 


Personnel  and  fringe  benefits  .. 

Program  services 

Training  and  technical  assist- 
ance   

Local  evaluation 

Equipment . 

$150,000 
200,000 

25.000 

25.000 

10.000 

5.000 

SuppNes  

5.000 

Total ™ 

420,000 

Evalaatioii  of  the  Safe  Start  Initiative 
Purpose 

The  purpose  of  this  evaluation  is  to 
document  and  evaluate  communities' 
efforts  to  prevent  and  reduce  the  impact 
of  family  and  community  violence  on 
young  diildren  (primarily  from  birth  to 
6  years  of  age).  Toward  that  end,  the 
Safe  Start  initiative  seeks  to  create  a 
comprehensive  service  deUvery  system 
by  helping  communities  to  expand 
existing  partnerships  among  service 
providers  in  the  fields  of  early 
childhood  education/development, 
health,  mental  health,  family  support 
and  strengthening,  domestic  violence, 
substance  abuse  prevention  and 
treatment,  crisis  intervention,  child 
v\relfare,  law  enforcement,  courts,  and 
legal  services. 


Background 

The  goal  of  the  Safe  Start  initiative  is 
to  create  a  holistic  approach  to  reduce 
and  prevent  the  harmful  effects  of 
exposure  to  violence  on  young  children 
by  improving  access  to,  delivery  of.  and 
quality  of  services  to  children  and 
responding  to  the  needs  of  children  and 
their  families  at  any  point  of  entry  into 
relevant  systems  [e.g.,  legal,  social 
services,  medical).  Safe  Start 
communities  will  undertake  the 
following  activities  to  achieve  this  goal: 

•  Expand  a  comprehensive  planning 
effort  that  includes  representatives  bom 
a  variety  of  public  and  private  agencies 
and  programs  with  expertise  in  child 
development,  violence,  and  the  impact 
of  violence  on  children. 

•  Assess  the  extent  and  natiu«  of 
children's  exposure  or  risk  of  exposure 
to  violence  and  the  circumstances 
within  the  commimity  imder  which  this 
exposure  occurs. 

•  Assess  and  address  the  ciurent 
levels  and  seriousness  of  critical  health, 
mental  health,  and  educational 
consequences  and  needs  of  children 
exposed  to  violence. 

•  Increase  awareness  within 
commimities  and  among  professionals 
of  the  impact  of  expos\ire  to  violence  on 
children. 

•  Identify  and  reduce  gaps, 
deficiencies,  and  bairiers  in  commimity 
policies,  procedures,  and  services 
designed  to  prevent  exposure  to 
violence  or  lessen  its  impact  on  childraa 
who  have  been  exposed. 

•  Improve  identification,  referral,  and 
interventions  for  children  who  are  at 
risk  of  being  exposed  to  violence  or 
have  been  exposed  to  violence. 

•  Identify  and  access  training  and 
technical  assistance  that  supports 
coordinated  services,  poUdes,  and 
procediu«s  designed  to  prevent 
exposure  to  violence  or  lessen  its  impact 
on  children  who  have  been  exposed. 

•  Facilitate  collaboration  and 
coordination  of  services  to  improve 
cross-agency  response,  increase 
professional  cross-training,  and  reduce 
barriers  to  accessing  services. 

•  Foster  and  facilitate  organizational 
and  systems  change  that  promotes 
improvements  in  the  availability, 
deUvery,  and  quality  of  prevention, 
protection/intervention,  and  treatment 
services  provided  by  law  enforcement, 
mental  health,  health,  domestic  violence 
advocacy,  courts  and  legal  services,  and 
educational  services. 

•  Develop  and  implement  specific 
protocols,  procedures,  and  research- 
based  programs  for  responding  to  the 
needs  of  <diildren  exposed  to  violence 
and  strengthening  violence  prevention 


programs  designed  to  reduce  such 
exposure. 

•  Provide  specific  training  and 
support  to  service  providers  in  dealing 
with  the  psychological  and 
developmental  effects  of  children's 
experience  with  violence. 

•  Address  the  multiethnic,  racial,  and 
gender  needs  of  young  children  who  are 
at  high  risk  of  or  who  have  been 
expc»ed  to  violence. 

•  This  community-based  initiative 
will  progress  in  a  series  of  stages  across 
5Vi  years  of  Federal  funding.  Applicants 
should  become  famiUar  witn  the 
program  annotmcement  for  OJJDP's  Safis 
Start  demonstration  project  and  research 
literature  on  the  prevention  and  effects 
of  exposure  to  violence.  Applicants 
should  pay  special  attention  to  the  core 
elements  of  the  Safe  Start  initiative  as 
identified  in  the  program  soUcitation. 
These  highlight  the  programmatic  areas, 
such  as  courts,  police,  diild  protective 
services,  and  mental  health  services. 
that  must  be  addressed  by  each 
community.  Also,  in  the  program 
solicitation,  the  "Program  Strategy" 
section  delineates  the  activities  and 
goals  of  the  initiative's  phases. 

Evaluation  Strategy 

OJJDP  will  competitively  award  one 
cooperative  agreement  under  this 
solicitation.  Given  the  purpose  of  the 
evaluation,  the  overall  evaluation  design 
is  intended  to  carefully  dociunent  the 
formative  aspects  of  the  initiative  and 
measure  its  effects  in  terms  of  level  of 
implementation  of  the  strategic 
plaiming  process,  extent  of  systems 
reform  and  service  integration  and 
improvement,  and  impact  of  the 
initiative  on  the  lives  of  children  and 
families. 

Indicators  of  the  level  of 
implementation  of  the  strategic 
planning  process  include,  but  are  not 
limited  to,  determining: 

•  The  comprehensiveness  and  ngor 
in  assessing  the  incidence  and 
prevalence  of  children's  exposure  to 
violence  and  the  nature  and  severity  of 
harm  caused  to  children  in  the 
community  who  have  been  exposed  to 
violence;  The  closeness  of  the 
connection  between  the  implementation 
plan  and  the  risks,  needs,  and  resources 
of  the  commimity. 

•  The  extent  to  which  proposed 
solutions  reflect  both  theoretical  and 
strategic  relevance  to  the  problems 
identified  in  the  assessment. 

Systems  reform  and  service 
integration  and  improvement  might 
include  measures  of  the  following: 

•  Greater  use  of  existing  data  sources 
or  the  creation  of  new  data  systems  to 


16568 


Federal  Register / Vol.  64,  No.  64 /Monday,  April  5,  1999 /Notices 


identify  trends  in  the  incidence  of  child 
victimization  and  exposure  to  violence. 

•  Number  of  referrals  made  to  mental 
health  services  by  law  enforcement, 
social  services,  early  childhood  workers, 
domestic  violence  shelters,  and  other 
relevant  agencies. 

•  Number  of  court  cases  that  result  in 
referrals  of  children  for  screening, 
assessment,  or  intervention  and 
treatment  because  of  a  recognition  of 
exposure  to  violence  issues. 

•  Changes  in  resource  allocation  (e.g., 
funding  streams). 

•  Improved  or  new  methods  for 
sharing  information  across  agencies. 

Impacts  on  the  lives  of  children  and 
families  can  include  a  variety  of 
outcomes  that  will  vary  according  to  the 
strategies  implemented  by  each 
community.  Some  examples  include: 

•  As  a  result  of  providing  more  timely 
and  appropriate  mental  health  services 
to  children  exposed  to  violence  via 
police  referral  mechanisms  and 
partnerships,  these  children  may  exhibit 
lower  levels  of  Post  Traumatic  Stress 
Disorder  (PTSD)  and/or  depression. 

•  A  Prenatal  Nurse  Home  Visitation 
Program  may  result  in  healthier  mothers 
and  babies,  increased  attachment  and 
bonding,  and  reduced  incidence  of  child 
abuse  and  neglect. 

The  evaluation  of  Safe  Start  will  be 
conducted  using  a  national  evaluator 
and  local  evaluators  funded  by  and 
located  in  each  Safe  Start  community. 
The  relationship  between  the  national 
evaluator  and  the  local  evaluators 
should  be  collaborative  and  supportive 
with  guidance  and  leadership  coming 
from  the  national  evaluator.  In  key  areas 
of  the  evaluation  effort,  the  n^onal 
evaluator  and  OJJDP  have  authority  over 
local  evaluators.  Specifically,  local 
evaluators  must  participate  in  the  cross- 
site  process  and  impact  evaluations  in 
accordance  with  the  procedures 
estabhshed  by  the  national  evaluator 
(e.g.,  the  collection  and  transmittal  of 
data)  and  design  a  local  evaluation  plan 
that  is  approved  by  the  national 
evaluator  and  OJJDP.  AppUcants  should 
pay  special  attention  to  the  portion  of 
the  program  soUdtatioiLthat  outlines 
the  community's  responsibility  for 
selecting  and  funding  a  local  evaluator 
and  the  role  of  local  evaluators  in  the 
overall  evaluation  effort. 

The  national  evaluator  will  be 
expected  to  (1)  carefully  document  all 
stages  of  the  planning  and 
implementation  processes  and  collect 
relevant  process  data;  (2)  design  a  cross- 
site  impact  evaluation  and  collect  and 
analyze  relevant  data;  (3)  assist  local 
evaluators  to  develop  local  logic  models 
and  impact  evaluation  plans;  (4) 
compile  and  provide  timely 


comparative  cross-site  results,  as 
appropriate,  back  to  the  local  sites  and 
their  evaluators  from  the  impact 
evaluation;  (5)  assist  local  evaluators  in 
determining  which  programmatic 
components  are  amenable  to  producing 
reliable  measiues  of  program  impact  on 
children;  and  (6)  prepare  reports 
suitable  for  publication  by  OJJDP.  The 
evaluation  effort  will  be  guided  by  a 
logic  model  of  the  Safe  Start  initiative 
that  can  be  tailored  to  the  activities  of 
each  individual  site  and  follow  the 
theory  of  change  proposed  by  each 
community.  The  evaluation  must  be 
planned  to  include  up  to  12  Safe  Start 
communities. 

Cross-Site  Process  Evaluation 

The  national  evaluator  is  responsible 
for  designing  a  cross-site  process 
evaluation,  which  will  be  adopted  by  all 
Safe  Start  local  evaluators.  Local 
evaluators  will  have  input  into  this 
design  but  ultimately  will  be  required  to 
participate  in  the  cross-site  process 
eveduation  in  accordance  with  the 
agreed-upon  structure  and  methods. 
Local  evaluators  will  be  required  to 
submit  process  data  to  the  national 
evaluator  on  an  agreed-upon  schedule  to 
be  developed  by  the  national  evaluator. 

The  process  evaluation- should  be 
designed  to  document  and  analyze  the 
process  of  effective  implementation  of 
the  Safe  Start  initiative  to  provide 
information  to  strengthen  and  refine  the 
initiative  within  and  across  sites 
throughout  the  5V^  years  of  planning 
and  implementation.  It  is  important  to 
identify  factors  that  contribute  to  or 
impede  the  successful  implementation 
of  the  initiative  in  each  conmnmity.  It 
is  essential  to  know  not  only  whether 
the  initiative  is  successful  or 
imsuccessful  and  the  degree  to  which  it 
succeeds  or  fails,  but  also  why  or  how 
it  was  successful  or  unsuccessful.  The 
process  evaluation  also  should 
dociunent  the  breadth  otthe  corranunity 
assessment  process,  analyze  the 
connectedness  between  the  results  of 
the  commimity  assessment  and 
implementation  plan,  and  analyze  the 
extent  to  which  each  comnnmity's 
implementation  plan  draws  from 
programs  and  practices  that  are  theory 
driven  and  research  based. 

Cross-Site  Impact  Evaluation 

The  national  evaluator  is  responsible 
for  designing  the  cross-site  impact 
evaluation.  Local  evaluators  must 
participate  in  the  design  and 
implementation  of  the. cross-site  impact 
evaluation  in  accordance  with 
procedures  developed  by  the  national 
evaluator.  This  component  of  the 
evaluation  will  assess  the  extent  to 


which  the  initiative  is  meeting  its 
quantitative  goals  and  the  amount  of 
change  that  is  taking  place  on  the 
community  and  individual  level.  For 
example,  if  the  Safe  Start  conomunity 
adopts  new  poUcies  for  police  referrals 
to  family  counseling  services,  the 
national  evaluator  may  require  that  the 
local  evaluator  and  other  local  Safe  Start 
project  staff  monitor  the  number  of 
referrals  made  after  the  policy  takes 
effect.  In  this  same  vein,  the  national 
evaluator  may  require  that  archival  data 
be  collected  to  provide  a  baseline.  Also, 
the  national  evaluator  will  report  on  the 
effects  specific  programs  and  strategies 
are  having  on  children  and  families. 
This  level  of  data  collection  and 
analysis  will  be  possible  primarily 
through  the  design  and  implementation 
of  the  local  impact  evaluation,  described 
in  more  detail  below. 

The  national  and  local  evaluator  must 
develop  a  strong  working  relationship 
and  a  mutual  commitment  to  measure 
Safe  Start  outcomes.  The  local  evaluator 
will  work  with  the  national  evaluator  to 
identify  outcomes  that  can  be  measured 
as  the  initiative  develops.  It  should  be 
noted  that  all  of  these  requirements  will 
be  central  to  implementing  a  rigorous 
evaluation  of  Safe  Start  and  embed  the 
process  and  impact  evaluation  process 
in  the  program  development, 
implementation,  and  refinement 
process. 

Local  Impact  Evaluations 

As  Safe  Start  commimities  begin  to 
implement  specific  programs  [e.g.. 
Nurse  Home  Visitation)  and  the  need 
arises  to  assess  the  impact  of  Safe  Start 
services  on  individiials  [i.e.,  children 
and  their  families/caregivers),  the 
national  evaluator  will  provide 
technical  assistance  to  local  evaluators 
in  designing  evaluation  plans  that  can 
accomplish  this  task.  The  local 
evaluator  and  local  Safe  Start  project 
staff  will  be  expected  to  make  a  strong 
and  demonstrated  commitment  to 
designing  evaluations  that  can 
accomplish  this  level  of  assessment.    . 
Furthermore,  these  local  plans  must 
focus  on  conducting  rigorous 
evaluations  that  use  experimental  or 
quasi-experimental  designs.  The 
national  evaluator  will  provide 
guidance  in  developing  these  plans  and 
report  on  the  progress  of  each  - 
community  to  OJJDP.  The  local 
evaluator  will  submit  an  evaluation  plan 
to  the  national  evaluator,  who  will  then 
submit  the  plan  to  OJJIff,  which  will 
give  final  approval  for  all  local  impact 
evaluation  plans. 

Local  impact  evaliiation  plans  will  be 
developed  in  a  cooperative  effort 
between  the  Safe  Start  project  staff,  its 
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local  evaluator,  and  the  national 
evaluator.  This  collaboration  is 
important  to  the  evaluation  effort  for  a 
number  of  reasons.  For  example,  when 
local  impact  evaluations  are  designed, 
the  Safe  Start  project  staff  must  have 
input  into  how  to  identify  or  create 
comparison  groups,  how  to  design 
referral  procedures  for  a  specific 
program,  and  how  to  develop  . 
agreements  regarding  random 
assignment  to  experimental  and  control 
groups.  In  sum,  the  local  Safe  Start 
project  staff  are  crucial  to  the 
implementation  of  any  rigorous 
evaluation  design.  The  national 
evaluator  is  responsible  for  guiding  the 
development  of  these  plans  through 
training  and  technical  assistance  on 
evaluation  methods.  (The  level  of 
expertise  and  technical  assistance 
needed  at  the  local  level  is  expected  to 
vary  across  communities.)  Finally,  the 
national  evaluator  will  be  required  to 
develop  a  Safe  Start  Self-Evaluation 
Tool  Kit  for  use  by  each  site.  The  Tool 
Kit  should  be  modeled  after  OJJDP's 
Title  V:  Community  Prevention  Grants 
Program:  Community  Self-Evaluation 
Workbook  (available  from  the  Juvenile 
Justice  Clearinghouse,  800-638-8736). 

The  national  evaluation  of  Safe  Start 
will  be  conducted  in  two  phases  over  6 
years.  Phase  I  (12  months)  will  entail 
designing  and  implementing  a  cross-site 
process  evaluation;  building  capacity  at 
the  local  level  to  conduct  more 
intensive  impact  evaluations  of  specific 
programs  and  strategies  (e.g.,  developing 
tools  for  communities  to  use  in  selecting 
a  local  evaluator  and  providing 
technical  assistance  around  evaluation 
issues);  assisting  in  the  development  of 
Safe  Start  logic  models  and  local 
evaluation  plans;  developing  the  Safe 
Start  Evaluation  Tool  Kit;  developing  a 
preliminary  workplan  for  measuring  the 
impact  of  Safe  Start  across  sites;  and 
producing  reports  and  publications. 

During  Phase  II  (60  months),  the 
national  evaluator  will  continue  and 
complete  the  cross-site  process 
evaluation,  conduct  the  cross-site 
impact  evaluation,  produce  and  provide 
ongoing  assistance  to  local  evaluators  in 
designing  and  conducting  more  rigorous 
impact  evaluations  of  specific  programs 
and  strategies,  and  produce  reports  and 
publications. 

Goals  and  Objectives 

Phase  I 

Goal:  Document  and  analyze  the 
process  of  effective  implementation  of 
the  Safe  Start  initiative  to  provide 
information  to  strengthen  and  refine  the 
initiative  within  and  across  sites.  The 
analysis  will  identify  factors  that 


contribute  to  or  impede  the  successful 
implementation  of  the  initiative  in  each 
community. 

Objectives: 

•  Develop  a  conceptual  framework  for 
conducting  the  cross-site  process 
evaluation  to  include  all  Safe  Start  sites. 
This  framework  should  be  formed 
aroimd  a  general  logic  model  of  the  Safe 
Start  initiative  that  can  be  tailored  to  the 
activities  of  each  site.  The  national 
evaluator  must  develop  materials 
commimicating  the  evaluation  strategy, 
including  instruments,  mechanisms, 
and  procedures  to  collect  process  data, 
to  the  local  evaluators  and  Safe  Start 
project  staff. 

•  Compile  and  analyze  results  and 
provide  routine  feedback  to  the  sites  on 
the  planning,  program  development, 
and  implementation  process. 

•  Produce  reports  and  publications 
that  document  the  progress  of  the 
initiative  in  each  community  and  across 
sites. 

Goal:  Develop  the  capacity  of  local 
evaluators  to  evaluate  the  impact  of 
specific  programs  and  strategies 
implemented  in  their  communities. 

Objectives: 

•  Formulateaset  of  critical  elements 
related  to  the  tasks  and  requirements  of 
the  local  evaluator  to  be  used  by  Safe 
Start  communities  in  selecting/ 
recruiting  a  local  evaluator  3  months 
after  the  grant  award.  This  product 
should  explain  the  role  and 
responsibihties  of  the  national  evaluator 
as  Uiey  relate  to  (1)  the  goals  of  the 
national  evaluation  effort  [e.g.,  data 
collection  requirements)  and  (2)  the 
goals  of  the  local  evaluation  effort  (e.g., 
experimental  or  quasi-experimental 
evaluations  of  specific  programs).  Also 
at  this  time,  the  grantee  will  submit  a 
preliminary  plan  for  assisting  Safe  Start 
communities  in  the  selection  process. 

•  Provide  training  and  technical 
assistance  (the  degree  of  which  should 
be  flexible  to  address  the  needs  of 
different  cominunities)  to  local 
evaluators  in  refining  logic  models; 
identifying  long-,  intermediate-,  and 
short-range  outcomes;  identifying 
necessary  data  sources  and  variables; 
and  designing  local  impact  evaluation 
plans  for  evaluating  the  impact  of 
specific  programs  and  strategies 
implemented  by  the  community.  The 
national  evaluator  will  produce  a  Safe 
Start  Self-Evaluation  Tool  Kit  modeled- 
after  OJJDP's  Title  V:  Community 
Prevention  Grants  Progfxmi:  Community 
Self-Evaluation  Workbook. 

Goal:  Design  an  impact  evaluation 
that  can  measure  the  effect  of  the 
initiative  within  and  across  sites.  It  is 


expected  that  communities  will  differ 
significantly  in  their  approaches  to  the 
initiative  as  they  will  be  guided  by  their 
specific  risk  and  resource  assessments. 
However,  the  national  evaluator  should 
draw  frtim  its  experience  with 
evaluating  similar  efforts  and  associated 
Uteratiire  on  evaluating  community 
initiatives  to  propose  an  approach  to 
designing  a  cross-site  impact  evaluation. 

Phase  17 

Goal:  Continue  the  cross-site  process 
evaluation  and  finalize  and  implement 
the  cross-site  impact  evaluation  design. 
During  Phase  U,  particular  attention  will 
be  paid  to  identifying,  collecting,  and 
reporting  on  community-,  system-,  and 
individual-level  outcomes. 

Objectives: 

•  Compile  and  analyze  results  and 
provide  routine  feedback  to  the  sites  on 
the  planning,  program  development, 
and  implementation  process. 

•  Produce  annual,  interim  reports 
that  document  the  progress  of  the 
initiative  in  each  community  and  across 
sites. 

Goal:  Further  assist  local  evaluators  in 
designing  and  implementing  local 
evaluation  plans  and  monitor  the 
progress  and  results  of  these 
evaluations. 

Objectives: 

•  Provide  technical  assistance  to  local 
evaluators  as  necessary. 

•  Collect  and  analyze  Safe  Start  local 
impact  evaluation  plans  and  results  and 
produce  a  repori  for  OJJDP. 

Products 

For  Delivery  During  Phase  I 

The  grantee  will  submit  a  draft  cross- 
site  process  evaluation  design  including 
a  common  set  of  data  collection 
instruments,  mechanisms,  and 
procedures  to  be  pilot  tested  at  Safe 
Start  sites.  This  product  will  be 
submitted  3  months  after  the  grant 
award. 

The  grantee  will  submit  the  set  of 
critical  elements  related  to  the  tasks  and 
requirements  of  the  local  evaluator  to  be 
used  by  Safe  Start  conununities  in 
selecting/recruiting  a  local  evaluator  3 
months  after  the  grant  award.  Also  at 
this  time,  the  grantee  will  submit  a 
preUminary  plan  for  assisting  Safe  Start 
communities  in  the  selection  process. 

Six  months  after  the  grant  award,  the 
grantee  will  deliver  a  draft  Safe  Start 
Self-Evaluation  Tool  Kit  modeled  after 
OJJDP's  Title  V:  Community  Prevention 
Grants  Program:  Community  Self- 
Evaluation  Workbook.  Also  at  this  time, 
the  grantee  will  deliver  a  technical 
assistance  workplan  for  assisting  Safe 
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Start  commiinities  in  the  development 
of  local  evaluation  plans. 

An  interim  report  describing  the 
results  of  the  process  evaluation  through 
the  end  of  Phase  I  will  be  submitted  30 
days  prior  to  the  end  of  Phase  I.  This 
report  should  include  analysis  and 
results  of  the  planning  process,  a 
siunmary  of  logic  model  development  in 
each  Safe  Start  community,  and  a 
simimary  of  each  local  evaluator's 
progress  toward  designing  a  local 
evaluation  plan.  This  report  should  lend 
itself  to  publication  as  one  or  more 
OJJDP  Bulletins. 

A  preliminary  workpian  for 
developing  and  conducting  the  cross- 
site  impact  evaluation  will  be  submitted 
30  days  prior  to  the  end  of  Phase  I  (a 
separate  dociunent  from  the  cross-site 
interim  report).  This  should  include 
potential  data  sources  and  data 
collection  strategies  and  an  estimated 
timetable. 

For  Delivery  During  Phase  U 

A  finalized  cross-site  impact 
evaluation  design  and  strategy  will  be 
submitted  3  months  after  Miase  n 
begins.  The  grantee  must  address  issues 
relating  to  pilot  testing  instruments  and 
Office  of  Management  and  Budget 
approval. 

Ehiring  Phase  II,  interim  reports  that 
describe  the  ongoing  efforts  of  the  Safe 
Start  communities  (e.g.,  local 
development  and  evaluation  of  the 
initiative)  and  present  findings  from  the 
cross-site  process  and  impact 
evaluations  will  be  submitted  every  6 
months  (the  first  being  due  6  months 
after  Phase  II  begins).  These  reports 
should  lend  themselves  to  being 
published  as  one  or  more  OJJDP 
publications. 

A  draft  final  report  will  be  due  30 
days  prior  to  the  end  of  Year  6.  This 
report  should  incorporate  results  of  both 
the  process  and  cross-site  impact 
evaluations  and  update  and  summarize 
local  evaluators'  progress  toward 
completing  local  impact  evaluations. 
The  final  report  will  be  due  at  the  end 
of  Year  6  and  should  lend  itself  to  being 
published  as  one  or  more  OJJDP 
publications. 

Eligibility  Requirements 

OJJDP  invites  applications  ftt)m 
public  and  private  agencies, 
organizations,  institutions,  or 
individuals.  Applicants  must 
demonstrate  that  they  have  experience 
in  evaluating  broad-based  community 
initiatives.  Private,  for-profit 
organizations  must  agree  to  waive  any 
profit  or  fee.  Joint  applications  from  two 
or  more  eligible  applicants  are  welcome, 


as  long  as  one  is  designated  the  primary 
applicant  and  any  others  coapplicants. 

Selection  Criteria 

Applicants  will  be  evaluated  and 
rated  by  a  peer  review  {>anel  according 
to  the  selection  criteria  otitlined  below. 

Problem(s)  To  Be  Addressed  (20  points) 

m 

The  applicant  must  include  a  clear 
and  concise  discussion  of  its 
understanding  of  the  effects,  treatment, 
and  prevention  of  young  children's 
exposure  to  violence.  Applicants  should 
discuss  how  to  apply  state-of-the-art 
evaluation  methods,  including 
quaUtative  methods,  to  achieve 
evaluation  objectives.  Also,  applicants 
should  discuss  any  anticipated 
methodological  issues  and  problems 
associated  vdth  this  type  of  evaluation 
and  describe  proposed  solutions  for 
these  potential  problems.  A  thorough 
understanding  of  theory-driven 
evaluation,  interagency  collaboration  to 
effectuate  systems  change  and  service 
delivery  improvement,  community- 
based  prevention  and  intervention 
programs,  and  multisite  research  on  a 
national  level  is  vital. 

Goals  and  Objectives  (10  points) 

Applicants  must  define  specific  and 
measurable  goals  and  objectives  for 
coordinating  and  implementing  this 
project.  These  should  be  guided  the 
requirements  in  this  solicitation,  but  the 
applicant  should  expand  and  augment 
them  to  fit  with  its  approach  to  the 
project  while  describing  how  the 
approach  will  accomplish  the  larger 
goals  and  objectives. 

Project  Design  (35  points) 

In  response  to  this  solicitation, 
applicants  must  present  a  detailed  and 
clear  design  for  accomplishing  the  goals 
and  objectives  of  Phase  I.  Applicants 
must  discuss  how  their  proposed 
approach  to  Phase  I  would  lay  the 
foundation  for  meeting  the  goals  and 
objectives  of  Phase  11.  The  applicant 
must  include  a  timetable  for 
accomplishing  Phase  I  goals  and 
objectives  and  delivering  the  required 
products.  It  is  important  to  discuss  how 
the  cross-site  process  evaluation  wrill  be 
carried  out  and  how  the  applicant  will 
lay  the  foundation  for  the  cross-site 
impact  evaluation  to  include,  but  not  be 
limited  to,  instrument  development, 
methods,  information  dissemination, 
and  cross-site  commimication  and 
monitoring.  Applicants  must  ensure  the 
confidentiality  of  all  subjects.  It  is 
important  to  discuss  how  the  applicant 
will  effectively  deliver  technical 
assistance  at  the  local  level  aimed  at 
evaluation  capacity  building. 


Furthermore,  the  applicant  must 
propose  a  design  that  will  foster  a 
collaborative  and  supportive 
relationship  between  local  evaluators 
and  the  national  evaluator. 


Management  and  Organizational 
Capability  (25  points) 

The  application  must  include  a 
disciission  of  how  the  applicant  will 
coordinate  and  manage  this  evaluation 
to  achieve  evaluation  goals  and 
objectives.  The  applicant's  management 
structure  and  staMng  must  be  adequate 
and  appropriate  for  the  successful 
implementation  of  the  project.  The 
applicant  must  identify  responsible 
individuals  and  key  consultants,  their 
time  commitment,  and  major  tasks.  Key 
staff  and  consultants  should  have 
significant  experience  with  evaluation 
research  on  multisite,  community 
initiatives.  They  must  demonstrate  the 
ability  to  work  effectively  with  a  range 
of  agencies  and  service  providers 
including,  but  not  limited  to,  courts, 
police  departments,  child  protective 
services,  and  mental  health  service 
providers  to  collect  data  and  manage 
other  requirements  of  the  project.  Staff 
and  key  consiiltant  resumes  must  be 
attached  as  part  of  the  appendixes. 

Budget  (10  points) 

The  appUcant  must  provide  a 
proposed  budget  that  is  complete, 
detailed,  reasonable,  allowable,  and  cost 
effective  in  relation  to  the  activities  to 
be  undertaken  during  Phase  I.  (Annual 
Phase  n  budgets  will  vary  depending  on 
certain  factors;  see  below.)  Applicants 
must  budget  for  travel  to  two  cross-site 
grantee  meetings  in  Phase  I  in  addition 
to  any  other  travel. 

Format 

The  narrative  portion  of  this 
application  must  be  submitted  on  SVz- 
by  11-inch  paper,  double  spaced  on  one 
side  of  the  paper  in  a  standard  12-pQint 
font.  This  is  necessary  to  maintain  fair 
and  imiform  standards  among  all 
applicants.  If  the  narrative  does  not 
cqpform  to  these  standards,  OJJDP  will 
deem  the  application  ineligible  for 
consideration.  The  narrative  must  not 
exceed  35  pages  exclusive  of 
appendixes,  forms,  assurances,  and 
budget. 

Award  Period 

This  evaluation  will  be  funded  in  the 
form  of  a  cooperative  agreement  for  an 
initial  12-month  budget  period  for  Phase 
I  of  a  6V2-year  project  period.  Fimding 
in  the  second  and  subsequent  budget 
periods  will  depend  upon  grantee 
performance,  availability  of  funds,  and 
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other  criteria  established  at  the  time  of 
award. 

4 

Award  Amount 

Up  to  $1  million  is  available  for  the 
initial  12-month  budget  period.  Fimding 
in  subsequent  years  will  be  available  at 
levels  that  are  at  least  comparable. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number 

For  this  program,  the  CFDA  number, 
which  is  required  on  Standard  Form 
424,  AppUcation  for  Federal  Assistance, 
is  16.730.  This  form  is  included  in  the 
FY  1999  Application  Package,  which 
can  be  obtained  by  calling  the  Juvenile 
Justice  Clearinghouse  at  800-638-8736 
or  sending  an  e-mail  request  to 
puborder@ncjrs.org.  The  Application 
Package  is  also  available  online  at 
www.ojjdp.ncjrs.org. 

Coordination  of  Federal  Eflforts 

To  encourage  better  coordination 
among  Federal  agencies  in  addressing 
State  and  local  needs,  the  U.S. 
Department  of  Justice  (DO J)  is 
requesting  appUcants  to  provide 
information  on  the  following:  (1)  Active 
Federal  grant  award(s)  supporting  this 
or  related  efforts,  including  awards  from 
DOJ;  (2)  any  pending  application(s)  for 
Federal  fimds  for  this  or  related  efforts; 
and  (3)  plans  for  coordinating  any  funds 
described  in  items  (1)  or  (2)  with  the 
funding  sought  by  this  application.  For 
each  Federal  award,  applicants  must 
include  the  program  or  project  title,  the 
Federal  grantor  agency,  the  amoimt  of 


the  award,  and  a  brief  description  of  its 
purpose. 

"Related  efforts"  is  defined  for  these 
purposes  as  one  of  the  following: 

•  Efforts  for  the  same  purpose  (i.e., 
the  proposed  award  would  supplement, 
expand,  complement,  or  continue 
activities  funded  with  other  Federal 
grants). 

•  Another  phase  or  component  of  the 
same  program  or  project  (e.g.,  to 
implement  a  planning  effort  funded  by 
other  Federal  funds  or  to  provide  a 
substance  abuse  treatment  or  education 
component  within  a  criminal  justice 
project). 

•  Services  of  some  kind  (e.g., 
technical  assistance,  research,  or 
evaluation)  to  the  program  or  project 
described  in  the  application. 

Delivery  Instructions 

All  application  packages  should  be 
mailed  or  delivered  to  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  c/o  Juvenile  Justice 
Resource  Center,  2277  Research 
Boulevard,  Mail  Stop  2K,  Rockville,  MD 
20850;  301-519-5535. 

Note:  In  the  lower  left-hand  comer  of  the 
envelope,  you  must  clearly  write  "Evaluation 
of  the  Safe  Start  Initiative." 

Due  Date 

AppUcants  are  responsible  for 
ensuring  that  the  original  and  five 
copies  of  the  appUcation  package  are 
received  by  5  p.m.  EDT  on  June  14, 
1999. 


Contact 

For  further  information,  call  Dean 
Hoffinan,  Program  Manager,  Research 
and  Program  Development  Division, 
202-353-9256,  or  send  an  e-mail 
inquiry  to  hoffinand@ojp.usdoj.gov. 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.338] 

Notice  Inviting  Applications  and 
Establishing  Requirements  for  New 
Awards  for  Fiscal  Year  (FY)  1999 

agency:  Department  of  Education. 
action:  Notice  Inviting  Applications 
and  Establishing  Requirements  for  New 
Awards  for  Fiscal  Year  (FY)  1999. 

Reading  Excellence  Program 

Purpose  of  Program:  The  Reading 
Excellence  Program  provides 
competitive  reading  and  literacy  grants 
to  eligible  State  educational  agencies 
(SEAs).  SEAs,  in  turn,  will  award 
competitive  subgrants  to  local 
educational  agencies  (LEAs)  to  fund 
local  reading  improvement  programs 
and  tutorial  assistance  programs. 

Back^ound:  The  Reading  Excellence 
Act  (REA),  Part  C,  Title  11  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA),  was  enacted  as  Title 
Vffl  of  the  Labor-HHS-ED 
Appropriations  Act  of  1999  by  Section 
101(f)  of  Pub.  L.  105-277,  the  Omnibus 
Appropriations  Act  of  FT  1999.  Section 
2253  of  the  REA  authorizes  a  Reading 
and  Literacy  Grant  F*rogram  to  SEAs. 
Grants  are  to  be  awarded  on  a 
competitive  basis  to  eligible  SEAs, 
which  in  turn  will  make  competitive 
subgrants  to  L£As  for  two  types  of 
programs:  Local  Reading  Improvement 
subgrants  and  Tutorial  Assistance 
subgrants. 

Tne  purposes  of  the  program  are:  (1) 
To  provide  children  with  the  readiness 
skills  they  need  to  learn  to  read  once 
they  enter  school;  (2)  to  teach  every 
child  to  read  in  the  child's  early 
childhood  years — (a)  as  soon  as  the 
child  is  ready  to  read;  or  (b)  as  soon  as 
possible  once  the  child  enters  school, 
but  not  later  than  the  third  grade;  (3)  to 
improve  the  reading  skills  of  students, 
and  the  instructional  practices  for 
current  teachers  (and,  as  appropriate, 
other  instructional  staff)  who  teach 
reading,  through  the  use  of  findings 
from  scientifically  based  reading 
research,  including  findings  relating  to 
phonemic  awareness,  systematic 
phonics,  fluency,  and  reading 
comprehension;  (4)  to  expand  the 
number  of  high-quality  family  literacy 
programs;  and  (5)  to  provide  early 
literacy  intervention  to  children  who  are 
experiencing  reading  difficulties  in 
order  to  reduce  the  number  of  children 
who  are  incorrectly  identified  as  a  child 
with  a  disability  and  inappropriately 
referred  to  special  education. 

Each  SEA  that  receives  funds  must 
award  subgrants  on  a  competitive  basis 


to  eligible  LEAs  imder  two  programs: 
Local  Reading  Improvement  and 
Tutorial  Assistance. 

To  be  eligible  for  a  Local  Reading 
Improvement  subgrant,  an  LEA  must:  (a) 
have  at  least  one  school  that  is 
identified  for  school  improvement 
under  section  1116(c)  of  ESEA  in  the 
geographic  area  served  by  the  agency; 
(b)  have  the  largest  or  second  largest 
nimiber  of  children  who  are  coimted 
under  section  1124(c)  of  ESEA,  in 
comparison  to  all  other  LEAs  in  the 
State;  or  (c)  have  the  highest  or  second 
highest  school-age  child  poverty  rate,  in 
comparison  to  all  other  I^As  in  the 
State. 

To  be  eligible  for  a  Tutorial 
Assistance  subgrant,  an  LEA  must  meet 
one  of  the  three  conditions  listed  for 
Local  Reading  Improvement  subgrants 
or  have  at  least  one  school  in  the 
geographic  area  served  by  the  agency 
diat  (i)  is  located  in  an  area  designated 
as  an  empowerment  zone  under  part  I 
of  sub-chapter  U  of  chapter  1  of  the 
Internal  Revenue  Code  of  1986;  or  (ii)  is 
located  in  an  area  designated  as  an 
enterprise  commimity  tmder  the  same 
part. 

Eligible  Applicants:  SEAs  of  each  of 
the  50  states,  the  District  of  Colmnbia, 
Puerto  Rico,  and  the  Virgin  Islands, 
Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  are  eligible  to  apply  for  a  grant. 

Applications  Available:  April  5, 1999. 

Deadline  for  Transmittal  of 
Applications:  May  7. 1999. 

Deadline  for  Intergovernmental 
Review:  July  6, 1999. 

Note:  Applications  must  be  submitted  on 
or  before  May  7, 1999,  to  be  considered  for 
funding.  An  application  for  an  award  may  be 
submitted  by  electronic  mail  (email),  regular 
mail,  or  hand  delivery.  Applications  may  not 
be  fiaxed.  The  following  are  accepted  for 
proof  of  submittal:  (1)  A  legibly  dated  U.S. 
Postal  Sendee  postmark;  (2)  a  legible  mail 
receipt  with  the  date  of  mailing  stamped  by 
the  U.S.  Postal  Service;  (3)  a  dated  shipping 
label,  invoice,  or  receipt  from  a  commercial 
carrier,  (4)  an  electronic  return  receipt  (for 
emailed  applications);  or  (5)  any  other  proof 
of  mailing  acceptable  to  the  Secretary. 

Special  instructions  for  applications 
submitted  by  email:  Applications 
submitted  by  email  should  include  an 
electronic  return  receipt  and  should  be 
mailed  to  grantspolicy®ed.gov. 
Applications  submitted  by  email  may  be 
submitted  in  one  of  the  following 
formats:  (1)  Microsoft  Word  (Version 
Word  95  or  Word  97)  or  (2)  portable 
doctunent  format  (PDF).  The  preferred 
version  is  Word  97;  however,  all 
versions  must  have  text  search 
capability.  The  electronic  version  will 
be  the  official  file  copy.  To  ensiu'e  the 


integrity  of  the  pn^ram,  the  Department 
will  return  a  printed  version  to  the 
applicant.  The  returned  receipt  and 
copy  will  be  considered  proof  of  receipt. 
All  forms  requiring  original  signatures 
(ED-424,  Application  for  Federal 
Education  Assistance;  SF  424B, 
Assurances:  Non-Construction 
Programs;  ED  80-0013,  Certifications 
Regarding  Lobbying,  Debarment, 
Suspension  and  other  Responsibility 
Matters;  and  Drug-Free  Workplace 
Requirements;  ED  80-0014,  Certification 
Regarding  Debarment,  Suspension, 
Ineligibility  and  Volimtary  Exclusion- 
Lower  Tier  Covered  Transactions;  and 
Form  LLL,  Disclosure  of  Lobbying 
Activities)  must  be  mailed  to  the 
Department  by  the  deadline  date,  as  set 
out  above  imder  Deadline  for 
Transmittal. 

Available  Funds:  $241,100,000. 

Estimated  Range  of  Awards: 
$200,000 — $30,000,000  per  award. 

Minimum  Grant  Award  for  SEAs 
Receiving  a  Grant:  $500,000  for  SEAs; 
$100,000  minimum  for  territories. 

Estimated  Average  Size  of  Awards: 
$11,500,000. 

Estimated  Number  of  Awards:  22. 

Note:  The  Department  is  not  bound  l>y  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  75,  77,  79,  80.  81,  82,  85, 
and  86;  and  (b)  34  CFR  Part  299.  General 
Provisions  governing  Titles  I  through 
XniofESEA. 

Wiaiver  of  Proposed  Rulemaking:  In 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  it  is  the 
practice  of  the  Secretary  to  offer 
interested  parties  the  opportimity  to 
comment  on  proposed  regulations. 
Section  437(d)(1)  of  the  General 
Education  Provisions  Act  (GEPA), 
however,  exempts  from  this  requirement 
rules  that  apply  to  the  first  competition 
under  a  new  or  substantially  revised 
program.  The  Secretary,  in  accordance 
v»rith  section  437(d)(1)  of  GEPA,  has 
decided  to  forgo  public  conunent  on  an 
absolute  priority  and  a  requirement  in 
order  to  ensure  the  timely  award  of 
funds.  The  Secretary  issues  an  absolute 
priority  elsewhere  in  this  notice  and 
establishes  the  following  requirement: 
the  SEA  must  submit  with  its 
application  the  proposed  LEA  subgrant 
application(s)  and  a  description  of  the 
procedures,  including  review  criteria, 
the  SEA  will  use  to  award  subgrants;  the 
LEA  application(s)  and  description  will 
be  reviewed  as  part  of  the  State 
application  by  the  peer  review  paneL 
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This  requirement  will  apply  only  to  the 
competition  for  FY  1999  funds. 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3)  of  EDGAR,  the  Secretary 
has  the  authority  to  establish  an 
absolute  priority  for  appUcations  under 
programs  administered  by  the 
Department.  For  all  funds  to  be  awarded 
imder  this  competition,  the  Secretary 
establishes  an  absolute  priority  to 
applicants  that  propose  projects  that 
exclusively  fund,  at  the  subgrant  level, 
activities  to  improve  elementary  school 
reading  instruction  and  related  early 
childhood,  professional  development, 
family  literacy,  and  tutorial  assistance 
activities.  To  qualify  for  this  priority. 
States  could  not  fund,  at  the  subgrant 
level,  any  activities  for  middle  sdiools 
or  high  schools.  Under  this  competition, 
the  Secretary  will  consider  for  funding 
only  those  applications  that  meet  this 
absolute  priority. 

Competitive  Priority:  Section 
2253(c)(2)(C)  of  the  Reading  Excellence 
Act  requires  that  priority  shall  be  given 
to  applications  from  SEAs  whose  States 
have  modified,  are  modifying,  or 
provide  an  assurance  that  they  will 
modify  within  18  months  after  receiving 
an  REA  grant  the  SEA's  elementary 
school  teacher  certification 
requirements.  The  modification  must 
increase  the  training  and  the  methods  of 
teaching  reading  required  for 
certification  as  an  elementary  school 
teacher  to  reflect  scientifically  based 
reading  research.  However,  nothing  in 
the  REA  shall  be  construed  to  estabUsh 
a  national  system  of  teacher 
certification. 

Under  34  CFR  75.105(b)(2)(iv)  and 
(c)(2),  respectively,  the  Secretary  is  not 
required  to  seek  pubUc  comment  on  a 
specific  priority  set  out  in  the  statute 
and  can  implement  that  priority  as  a 
competitive  preference.  The  Secretary 
will  award  10  additional  points  to 
applicants  that  meet  the  REA  - 
competitive  priority.  

Selection  Criteria:  Under  34  CFR 
75.210,  the  Secretary  has  chosen  the 
following  selection  criteria.  The 
maximiun  possible  score  for  each 
criterion  is  indicated  in  parentheses 
with  the  criterion.  The  Secretary  awards 
up  to  100  points  for  all  criteria.  In 
addition,  an  applicant  may  be  awarded 
10  additional  points  under  the 
Competitive  Priority  announced  in  this 
notice. 

(a)  Significance  (10  points).  (1)  The 
Secretary  considers  the  significance  of 
the  proposed  project.  In  determining  the 
significance  of  the  proposed  project,  the 
Secretary  considers  the  following  factor: 

(i)  The  extent  to  which  the  proposed 
project  is  likely  to  build  local  capacity 
to  provide,  improve,  or  expand  services 


that  address  the  needs  of  the  target 
population. 

(b)  Quality  of  project  design  (30 
points).  (1)  The  Secretary  considers  the 
quaUty  of  the  design  of  the  proposed 
project.  (2)  In  determining  die  quality  of 
the  proposed  project  design,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  commimity,  State,  and 
Federal  resources. 

(ii)  The  extent  to  which  the  proposed 
project  design  reflects  up-to<date 
knowledge  from  research  and  effective 
practice. 

(iii)  The  extent  to  which  the  proposed 
project  is  based  upon  a  specific  research 
design,  and  the  quafity  and 
appropriateness  of  that  design, 
including  the  scientific  rigor  of  the 
studies  involved. 

(iv)  The  extent  to  which  the  proposed 
project  is  part  of  a  comprehensive  effort 
to  improve  teaching  and  learning  and 
support  rigorous  academic  standards  for 
students. 

(v)  The  extent  to  which  the  proposed 
project  encoiu-ages  parental 
involvement. 

(c)  Quality  of  project  services  (35 
points).  (1)  The  Secretary  considers  the 
quality  of  the  services  to  be  provided  by 
the  proposed  project.  (2)  In  determining 
the  quality  of  the  services  to  be 
provided  by  the  proposed  project,  the 
Secretary  considers  the  quahty  and 
sufficiency  of  strategies  for  ensiiring 
equal  access  and  treatment  for  eligible 
project  participants  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability.  (3)  In  addition,  the  Secretary 
considers  the  following: 

(i)  The  extent  to  which  the  training  or 
professional  development  services  to  be 
provided  by  the  proposed  project  are  of 
sufficient  quality,  intensity,  and 
duration  to  lead  to  improvements  in 
practice  among  the  recipients  of  those 
services. 

(ii)  The  extent  to  which  the  technical 
assistance  services  to  be  provided  by  the 
proposed  project  involve  the  use  of 
efficient  strategies,  including  the  use  of 
technology,  as  appropriate,  and  the 
levera^g  of  non-project  resources. 

(iii)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
reflect  up-to-date  knowledge  bom 
research  and  effective  practice. 

(iv)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
are  appropriate  to  the  needs  of  the 
intended  recipients  or  beneficiaries  of 
those  services. 


(v)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
involve  the  collaboration  of  appropriate 
partners  for  maximizing  the 
eff(9Ctiveness  of  project  services. 

(d)  Adequacy  of  resources  (10  points). 
(1)  The  Secretary  considers  the 
adequacy  of  resources  for  the  proposed 
project.  (2)  In  determining  the  adequacy 
of  resources  for  the  proposed  project, 
the  Secretary  considers  the  following 
factor: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  number  of 
persons  to  be  served  and  to  the 
anticipated  results  and  benefits. 

(e)  Quality  of  the  management  plan  (5 
points).  (1)  The  Secretary  considers  the 
qxiality  of  the  management  plan  for  the 
prop<»ed  project.  (2)  In  determining  the 
quahty  of  the  management  plan  for  the 
propc^ed  project,  the  Secretary 
considers  the  following  factor 

(i)  How  the  appUcant  will  ensure  that 
a  diversity  of  perspectives  are  brought  to 
bear  in  the  operation  of  the  proposed 
project,  including  those  of  parents, 
teachers,  the  business  commimity,  a 
variety  of  disciplinary  and  professional 
fields,  recipients  or  beneficiaries  of 
services,  or  others,  as  appropriate. 

(f)  Quality  of  the  project  evaluation 
(10  points).  (1)  The  Secretary  considers 
the  qxiality  of  the  evaluation  to  be 
conducted  of  the  proposed  project.  (2) 
In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

(ii)  The  extent  to  which  the  methods   - 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

IntergoTemmental  Review 

The  Reading  and  Excellence  Act  in 
this  notice  is  subject  to  the  requirements 
of  Executive  Order  12372  and  the 
regulations  in  34  CFR  Part  79.  The 
objective  of  the  Executive  order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  processes  developed  by  State 
and  local  governments  for  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

In  accordance  with  the  order,  this 
docimient  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

For  Applications  or  Information 
Contact:  To  request  ah  appUcation  or  to 
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obtain  further  information  about  the 
competition,  contact  Dr.  Joseph  Conaty, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW,  Room  5C141. 
Washington.  DC  20202-6200;  call  (202) 
260-8228;  or  email 
reading excellence@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  hiformation 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  by 
contacting  Katie  Mincey,  Director, 
Alternate  Format  Center,  330  C  St.  SW, 
Room  1000,  Washington,  DC  20202- 
4560;  by  calling  (202)  260-9895  or  205- 
8 1 1 3 ;  or  by  emailing 

katie mincey@ed.gov.  Individuals  with 

disabilities  alsamay  obtain  a  copy  of 
the  application  package  in  an  alternate 
format  by  contacting  Ms.  Mincey. 
However,  the  Department  is  not  able  to 


reproduce  in  an  alternate  format  the 
standard  forms  included  in  the 
application  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  docimients  published  in  the 
Federal  Register,  in  text  or  portable 
docimient  format  (PDF)  on  the  World 
Wide  Web  at  the  following  site: 
http://ocfo.ed.gov/fedreg.htm 

To  use  the  PDF  version  you  must  have 
the  Adobe  Acrobat  Reader  program, 
which  is  available  free  by  going  through 
the  previous  site.  If  you  have  questions 
about  using  PDF,  call  the  U.S. 
Government  Printing  office  at  (202) 
512-1530  or  toll  free  at  1-888-293- 
6498. 

Anyone  may  view  these  documents  in 
text  copy  only  on  an  electronic  bulletin 
board  of  the  Department;  Telephone: 
(202)  219-1511  or,  toll  free,  1-800-222- 
4922.  The  docimients  are  located  under 
Option  G — Files/ Announcements, 
Bulletins  and  Press  Releases. 


Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Electronic  Submission  of 
Applications:  Applications  for  this  grant 
may  be  submitted  by  email,  regular 
mail,  or  hand  delivery.  Electronic 
submission  is  the  preferred  method  of 
submission.  To  ensure  application 
integrity,  a  printed  version  of  all 
electronic  submissions  wrill  be  returned 
to  applicants. 

Program  Authority:  Reading  Excellence 
Act,  Part  C,  Title  II  of  ESEA,  was  enacted  as  ' 
Title  Vra  of  the  Labor-HHS-ED 
Appropriations  Act  of  1999  by  Section  101(f) 
of  Pub.  L.  105-277,  the  Omnibus 
Appropriations  Act  of  FY  1999. 

Dated:  March  30, 1999. 
Judith  Johnson, 

Acting  Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
(PR  Doc.  99-8278  Filed  3-31-99;  3:27  pmj 
Btuma  CODE  4ooe-oi-p 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

[Docket  No.  99-03) 

FEDERAL  RESERVE  SYSTEM 
[Ragulatkm  BB;  Docket  No.  R-0822] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 
[Docket  Na  99-1^ 

Statement  of  the  Federal  Financial 
Supervisory  Agencies  Regarding  the 
Community  Reinvestment  Act 

agencies:  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Department  of  the 
Treasury;  Board  of  Governors  of  the 
Federal  Reserve  System  (Board);  Federal 
Deposit  Insurance  Corporation  (FDIC); 
Office  of  Thrift  Supervision  (OTS), 
Department  of  the  Treasury 
(collectively,  the  agencies). 
action:  Withdrawal  of  statement  of 
policy. 

SUMMARY:  The  agencies  are  withdrawing 
their  joint  statement  of  policy  entitled 
"Statement  of  the  Federal  Financial 
Supervisory  Agencies  Regarding  the 
Community  Reinvestment  Act"  (the 
Statement)  because  the  Statement  has 
become  obsolete  and  provides  guidance 
that  is  currently  inconsistent  with  the 
Community  Reinvestment  Act  (CRA) 
regulations  as  revised  in  1995,  which 
became  fully  effective  on  July  1, 1997. 
EFFECTIVE  DATE:  The  removal  of  the 
Statement  of  Policy  is  effective  April  5, 
1999. 
FOn  FURTHER  INFORMATION  CONTACT: 

OCC:  Malloy  Harris,  National  Bank 
Examiner,  Community  and  Consumer 
Policy  Division,  (202)  874-4446;  or 
Margaret  Hesse,  Senior  Attorney, 
Community  and  Consumer  Law 
Division,  (202)  874-5750,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.  Washington,  DC  20219. 


Board:  Catherine  M.J.  Gates,  Senior 
Review  Examiner,  Division  of  Consumer 
and  Community  Affairs,  (202)  452- 
3946;  or  James  H.  Mann.  Attorney, 
Division  of  Consumer  and  Community 
Affairs,  (202)  452-2412,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20551. 

FDIC:  Louise  N.  Kotoshirodo,  Review 
Examiner,  Division  of  Compliance  and 
Consumer  Affairs,  (202)  942-3599:  or 
Robert  W.  Mooney,  Senior  Fair  Lending 
Specialist,  Division  of  Compliance  and 
Consumer  Affairs,  (202)  942-3090, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  NW,  Washington.  DC 
20429. 

OTS:  Richard  R.  Riese,  Project 
Manager,  Compliance  Policy,  (202)  906- 
6134;  or  Theresa  A.  Stark,  Project 
Manager,  Compliance  Policy,  (202)  906- 
7054,  Office  of  Thrift  Supervision,  1700 
G  Street,  NW.  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  5, 1989,  the  OCC,  Board, 
FDIC,  and  the  Federal  Home  Loan  Bank 
Board  (the  predecessor  to  the  OTS) 
issued  a  Joint  Policy  Statement  designed 
to  provide  the  public  and  the  federally 
insured  financial  institutions  with 
guidemce  on  the  requirements  of  the 
CRA  and  the  poUcies  and  procedures 
the  agencies  were  to  apply  to  the 
application  process.  54  FR  13742.  On 
May  4, 1995,  the  agencies  revised  their 
CRA  regulations  by  issuing  a  joint  final 
rule.  60  FR  22156.  See  12  CFR  parts  25, 
228,  345  and  563e,  implementing  12 
U.S.C.  2901  et  seq.  Subsequently,  the 
agencies  published  related  clarifying 
amendments  on  December  20, 1995  (60 
FR  66048)  and  May  10, 1996.  61  FR 
21362. 

The  Statement  provided  guidance 
regarding  the  types  of  policies  and 
procedures  that  financial  institutions 
should  have  in  place  to  fulfill  their 
responsibilities  under  the  CRA.  The 
Statement  reflects  the  preceding  CRA 
regulation  and  is,  therefore,  obsolete. 

Section  303  of  the  Riegle  Commimity 
Development  and  Regulatory 
Improvement  Act  of  1994  (the  CDRI  Act) 


requires  each  federal  banking  agency  to 
streamline  and  modify  its  regiilations 
and  written  policies  to  improve 
efficiency,  reduce  unnecessary  costs, 
eliminate  unwarranted  restraints  on 
credit  availability,  remove  outmoded 
and  duplicative  requirements,  and  to 
work  jointly  with  the  other  federal 
banking  agencies  to  make  uniform  all 
regulations  implementing  common 
statutory  policies.  12  U.S.C.  4803. 

As  part  of  its  effort  to  fulfill  the  duties 
imposed  by  section  303  of  the  CDRI  Act. 
the  agencies  have  reviewed  the 
statement  of  policy  concerning  the  CRA 
and  have  concluded  that  it  has  been 
made  superfluous  by  the  revisions  to  the 
regulations  that  implement  the  CRA. 
The  agencies  have  therefore  decided  to 
withdraw  tliis  statement  of  policy, 
thereby  furthering  the  section  303  goal 
of  removing  outmoded  and  duplicative 
requirements. 

The  Agencies'  Action 

The  agencies  hereby  withdraw  the 
Statement. 

Dated:  February  22, 1999. 
Jolm  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

By  order  of  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority  for  the 
Board  of  Governors  of  the  Federal  Reserve 
System,  March  30, 1999. 
jamifsr  J.  Johnson, 
Secretary  of  the  Board. 

By  order  of  the  Board  of  Directors,  dated 
at  Washington,  D.C  this  10th  day  of 
February,  1998. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  March  31, 1999. 

Dated:  March  11, 1999. 

By  the  Office  of  Thrift  Supervision. 

Ellen  S.  Seidnuu), 

Director. 

[FR  Doc  99-8213  Filed  4-2-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Special  Research  Grants  Program, 
Food  Safety  Research,  Fiscal  Year 
1999:  Request  for  Proposals  and 
Request  for  Input 

AQENCY:  Cooperative  State  Research, 
Education,  and  Extension  Service. 
ACTION:  Notice  of  Request  for  Proposals 
and  Request  for  Input. 

summary:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  announces  the 
availability  of  grant  funds  and  requests 
proposals  for  the  Special  Research 
Grants  Program,  Food  Safety  Research 
for  fiscal  year  (FY)  1999.  The  amount 
available  for  support  of  this  program  in 
FY  1999  is  approximately  $4,677,998. 

This  Request  for  Proposals  (RFP)  sets 
out  the  objectives  for  these  projects,  the 
eligibility  criteria  for  projects  and 
applicants,  the  application  procedures, 
and  the  set  of  instructions  needed  to 
apply  for  a  Food  Safety  Research  Project 
grant. 

By  this  notice,  CSREES  additionally 
solicits  stakeholder  input  from  any 
interested  party  regarding  the  FY  1999 
Special  Research  Grants  Program.  Food 
Safety  Research  for  use  in  the 
development  of  the  next  request  for 
proposals  for  this  program. 
DATES:  Proposals  must  be  received  on  or 
before  June  4, 1999.  Proposals  received 
after  June  4, 1999,  will  not  be 
considered  for  funding.  Comments 
regarding  this  request  for  proposals  are 
requested  within  six  months  from  the 
issuance  of  this  notice.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
addresses:  To  obtain  a  copy  of  this  RFP 
and  application  materials,  please 
contact  the  Proposal  Services  Unit; 
Office  of  Extramural  Programs; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture;  STOP  2245;  1400 
Independence  Avenue,  S.W.; 
Washington,  D.  C.  20250-2245; 
Telephone:  (202)  401-5048.  When 
contacting  the  Proposal  Services  Unit, 
please  indicate  that  you  are  requesting 
application  materials  for  the  Special 
Research  Grants  Program,  Food  Safety 
Research.  Application  materials  may 
also  be  requested  via  Internet  by 
sending  a  message  with  your  name, 
mailing  address  (not  e-mail)  and 
telephone  number  to  psb@reeusda.gov 
that  states  that  you  wash  to  receive  a 
copy  of  the  application  materials  for  the 
Special  Research  Grants  Program.  Food 


Safety  Research.  The  materials  will  then 
be  mailed  to  you  (not  e-mailed)  as 
quickly  as  possible. 

Written  stakeholder  comments  should 
be  submitted  by  first-class  mail  to: 
Office  of  Extramural  Programs; 
Competitive  Research  Grants  and 
Awards  Management;  USDA-CSREES; 
STOP  2299;  1400  Independence 
Avenue,  S.W.,  Washington,  D.C.  20250- 
2299,  or  via  e-mail  to:  RFP- 
OEP@reeusda.gov.  In  your  comments, 
please  indicate  that  you  are  responding 
to  the  FY  1999  Food  Safety  Research 
Program. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Anne  Bertinuson;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2220;  1400  Independence 
Avenue,  S.W.;  Washington,  D.C.  20250- 
2220;  telephone:  (202)  401-6825; 
Internet:  abertinuson@reeusda.gov. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

Stakeholder  Input 

Part  I — General  Information 

A.  Legislative  Authority 

B.  Definitions 

C.  Eligibility 

D.  Complementary  Programs 
Part  II — Program  Description 

A.  Purpose  and  Scope  of  the  Program 

B.  Available  Funds  and  Award  Limitations 
Part  m — Preparation  of  a  Proposal 

A.  Program  Application  Materials 

B.  Content  of  a  Proposal 

Part  IV — Submission  of  a  Proposal 

A.  What  to  Submit 

B.  Where  and  When  to  Submit 

C.  Acknowledgment  of  Proposals 

Part  V — Selection  Process  and  Evaluation 
Criteria 

A.  Selection  Process 

B.  Evaluation  Criteria 

Part  VI — Additional  Information 

A.  Access  to  Peer  Review  Information 

B.  Grant  Awards 

C.  Use  of  Funds;  Changes 

D.  Other  Federal  Statutes  and  Regulations 
that  Apply 

E.  Confidential  Aspects  of  Proposals  and 
Awards 

F.  Regulatory  Infonnation 

Stakeholder  Input 

CSREES  is  soliciting  comments 
regarding  this  solicitation  of 
applications  from  any  interested  party. 
Tliese  comments  will  be  considered  in 
the  development  of  the  next  request  for 
proposals  for  the  Program.  Such 
comments  will  be  forwarded  to  the 
Secretary  or  his  designee  for  use  in 
meeting  the  requirements  of  section 
103(c)(2)  of  the  Agricultural  Research, 
Extension,  and  Education  Reform  Act  of 
1998,  7  U.S.C.  7613(c)(2).  This  section 
requires  the  Secretary  to  solicit  and 
consider  input  on  a  current  request  for 


proposals  from  persons  who  conduct  or 
use  agricultiual  research,  education,  or 
extension  for  use  in  formulating  the 
next  request  for  proposals  for  an 
agricultural  research  program  funded  on 
a  competitive  basis. 

In  your  comments,  please  include  the 
name  of  the  program  and  the  fiscal  year 
solicitation  of  applications  to  which  you 
are  responding.  Comments  are  requested 
vdthin  six  months  from  the  issuance  of 
the  solicitation  of  applications. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  practicable. 

Part  I — General  Information 

A.  Legislative  Authority 

The  authority  for  this  program  is 
contained  in  section  (c)(1)(A)  of  the 
Competitive,  Special,  and  Facilities 
Research  Grant  Act,  Section  2  of  Pub.  L. 
No.  89-106,  as  amended  (7  U.S.C. 
450i(c)(l)(A)).  This  Program  is  subject  to 
the  administrative  provisions  found  in  7 
CFR  Part  3400  for  the  Special  Research 
Grants  Program  which  set  forth 
procedures  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals, 
5ie  awarding  of  grants,  and  post-award 
administration  of  such  grants.  However, 
where  there  are  differences  between  this 
RFP  and  the  administrative  provisions, 
the  RFP  shall  take  precedence  to  the 
extent  that  the  administrative  provisions 
authorize  such  deviations.  In 
accordance  with  the  statutory  authority, 
grants  awarded  under  the  Special 
Research  Grants  Program  are  for  the 
purpose  of  conducting  research  to 
facilitate  or  expand  promising 
breakthroughs  in  areas  of  the  food  and 
agricultural  sciences  of  importance  to 
the  United  States. 

B.  Definitions 

For  the  purpose  of  awarding  grants 
under  this  program,  the  foUowring 
definitions  are  applicable  in  addition  to 
the  definitions  identified  in  7  CFR  Part 
3400. 

(1)  Authorized  departmental  officer 
means  the  Secretary  or  any  employee  of 
the  Department  who  has  the  authority  to 
issue  or  modify  grant  instruments  on 
behalf  of  the  Secretary. 

(2)  Authorized  organizational 
representative  means  the  president, 
director,  or  the  chief  executive  officer  of 
the  applicant  organization  or  the 
official,  designated  by  the  president, 
director,  or  chief  executive  officer  of  the 
applicant  organization,  who  has  the 
authority  to  commit  the  resources  of  the 
organization. 

(3)  Grant  means  the  award  by  the 
Secretary  of  funds  to  a  grantee  to  assist 
in  meeting  the  costs  of  conducting,  for 
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the  benefit  of  the  pubhc,  an  identified 
project  which  is  intended  and  designed 
to  establish,  discover,  elucidate,  or 
confirm  information  or  the  imderlying 
mechanisms  relating  to  a  research 
program  area  identified  in  this  program 
solicitation. 

(4)  Principal  Investigator/Project 
Director  means  the  single  individual 
designated  by  the  grantee  in  the  grant 
application  and  approved  by  the 
Secretary  who  is  responsible  for  the 
scientific  and  technical  direction  of  the 
project. 

(5)  Prior  approval  means  written 
approval  evidencing  prior  consent  by  an 
authorized  departmental  officer  as 
defined  in  (1)  above. 

(6)  Secretary  means  the  Secretary  of 
Agriculture  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 

C.  Eligibility 

Proposals  may  be  submitted  by  State 
agricultural  experiment  stations,  all 
colleges  and  universities,  other  research 
institutions  and  organizations.  Federal 
agencies,  private  organizations  or  - 
corporations,  and  individuals.  Proposals 
must  be  directly  related  to  conducting 
quantitative  and/or  qualitative  science- 
based  risk  assessments  of  microbial 
hazards  in  ready-to-eat  foods;  the 
scientific  basis  for  critical  control 
points,  critical  limits,  and  process 
capability;  or  ensuring  the  safety  of 
imported  and  domestic  fruits  and 
vegetables.  Although  an  applicant  may 
be  eligible  based  on  its  status  as  one  of 
these  entities,  there  are  factors  which 
may  exclude  an  applicant  from 
receiving  Federal  financial  and 
nonfinancial  assistance  and  benefits 
under  this  program  (e.g.,  debarment  or 
suspension  of  an  individual  involved  or 
a  determination  that  an  applicant  is  not 
responsible  based  on  submitted 
organizational  management 
information). 

D.  Complementary  Prog^xuns 

Research  focusing  exclusively  on 
epidemiological  approaches  for  food 
safety  will  not  be  funded  under  this 
program.  Research  on  epidemiological 
approaches  for  food  safety  should  be 
directed  to  the  National  Research 
Initiative  Competitive  Grants  Program 
(NRICGP).  To  obtain  a  copy  of  the  RFP 
for  the  NRICGP  and  application 
materials,  please  contact  the  Proposal 
Services  Unit,  Office  of  Extramural 
Programs.  USDA/CSREES  at  (202)  401- 
5048.  These  materials  may  also  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  telephone 


number  to  psb@reeusda.gov  that  states 
that  you  wish  to  receive  a  copy  of  the 
RFP  and  application  materials  for  the 
Epidemiological  Approaches  to  Food 
Safety  FY  1999  Program.  The  materials 
will  Aen  be  mailed  to  you  (not  e- 
mailed)  as  quickly  as  possible.  The 
NRICGP  deadUne  for  these  types  of 
research  proposals  is  April  5, 1999. 

Part  n — Program  Description 

A.  Purpose  and  Scope  of  the  Program 

Proposals  are  invited  for  competitive 
grant  awards  under  the  Special  Research 
Grants  Program,  Food  Safety  Research 
for  FY  1999.  The  purpose  of  this  grant 
program  is  to  support  problem-solving 
food  safety  research  that  addresses 
current  and  emerging  National  issues  in 
food  safety.  The  program  for  FY  1999 
will  focus  on  conducting  qualitative  and 
quantitative  risk  assessments  of  ready- 
to-eat  foods;  the  scientific  basis  for 
critical  control  points,  critical  limits, 
and  process  capability  in  assuring  food 
safety;  and  ensuring  the  safety  of 
imported  and  domestic  fruits  and 
vegetables.  Proposals  that  address  the 
following  issues  are  requested: 

(1)  proposals  that  conduct 
comprehensive,  qualitative  and/or 
quantitative  science-based  risk 
assessments  related  to  microbial 
foodbome  pathogens  (e.g..  Listeria 
monocytogenes.  Campylobacter  jejuni, 
Cyclospora.  Salmonella,  etc.)  and/or 
their  toxins  associated  with  ready-to-eat 
foods,  including  those  foods  that  are 
fresh,  minimally  processed  or 
processed; 

(2)  proposals  that  address  the 
scientific  basis  and  models  for 
establishing  and  validating  critical 
control  points,  critical  limits,  and 
process  capability  related  to  control 
measures  for  significant  foodbome 
microbial  pathogens  and/or  their  toxins 
in  production,  processing  and 
distribution  of  foods;  or 

(3)  proposals  that  address  the  safety  of 
fresh  and  minimally  processed  imported 
and  domestic  fruits  and  vegetables  that 
include:  the  development  of  safe  and 
efficacious  techniques  to  enhance  or 
ensure  microbiological  safety; 
approaches  that  relate  production, 
harvesting,  handling,  transportation, 
and  distribution  control  measiu«s  to  the 
prevention  of  microbial  pathogen 
infection  or  cross-contamination;  or 
development  of  procedures  for  sampling 
to  accurately  detect  the  presence  of 
microbial  pathogens  and/or  their  toxins. 

Research  issue  No.  (1)  relates  to 
ready-to-eat  foods.  No.  (2)  relates  to  any 
food,  and  No.  (3)  is  limited  to  fresh 
fiuits  and  vegetables.  Projects  submitted 
for  research  issue  No.  (1)  should  be 


primarily  focused  on  conducting  risk 
assessments;  however,  researchers  may 
propose  to  generate  supporting  data  for 
use  in  the  proposed  risk  assessments,  as 
appropriate.  Risk  assessment  proposals 
should  be  multi-institutional  and  multi- 
disciplinary.  Proposals  that  focus 
primarily  on  generating  data  in  support 
of  risk  assessment  should  be  submitted 
to  the  NRICGP  on  epidemiological 
approaches  for  food  safety  that  is 
referenced  above  or  submitted  under 
one  of  the  other  two  areas  of  this  RFP. 

All  proposals  are  to  describe  how  the 
research  will  be  transferred  for 
implementation.  Thus,  preference  will 
be  given  to  proposals  that  have 
partnerships  with  potential  users  of  the 
information  derived  from  the  research. 

B.  Available  Funds  and  Award 
Limitations 

Funds  will  be  awarded  on  a 
competitive  basis  to  support  research 
projects  that  address  food  safety 
research  that  focuses  on  conducting  risk 
assessments  on  ready-to-eat  foods;  the 
scientific  basis  for  critical  control 
points,  critical  Umits.  and  process 
capability;  or  ensuring  the  safety  of 
imported  and  domestic  fruits  and 
vegetables.  Matching  funds  are 
encoiuraged  but  not  required.  Under  this 
program  the  Secretary  may  make  grant 
awards  for  the  support  of  research 
projects  for  up  to  three  years.  The  total 
amount  of  funds  available  in  FY  1999 
for  support  of  this  program  is 
approximately  $4,677,998.  It  is 
estimated  that  up  to  $2  million  will  be 
available  for  grants  relating  to  risk 
assessments  of  ready-to-eat  foods  and  it 
is  anticipated  that  up  to  $600,000  will 
be  granted  for  each  award.  Each 
proposal  submitted  in  FY  1999  shall 
request  funding  for  a  period  not  to 
exceed  two  years.  Funding  for 
additional  years  will  depend  upon  the 
availability  of  funds,  progress  toward 
objectives,  and  program  priorities.  FY 
1999  awardees  would  need  to 
recompete  in  future  years  for  additional 
funding. 

Fait  m— ^Preparation  of  a  Proposal 

A.  Program  Application  Materials 

Program  appUcation  materials  will  be 
made  available  to  interested  entities 
upon  request.  These  materials  include 
information  about  the  purpose  of  the 
program,  how  the  program  will  be 
conducted,  and  the  required  contents  of 
a  proposal,  as  well  as  the  forms  needed 
to  prepare  and  submit  grant  applications 
under  the  program.  To  obtain  program 
application  materials,  please  contact  the 
Proposal  Services  Unit;  Office  of 
Extramural  Programs;  Cooperative  State 
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Researcli,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2245;  1400  Independence 
Avenue,  S.W.;  Washington,  D.  C. 
20250-2245;  Telephone:  (202)  401- 
5048.  When  contacting  the  Proposal 
Services  Unit,  please  indicate  diat  you 
are  requesting  application  materials  for 
the  Special  Research  Grants  Program, 
Food  Safety  Research.  Application 
materials  may  also  be  requested  via 
Internet  by  sending  a  message  with  your 
name,  mailing  address  (not  e-mail)  and 
telephone  number  to  psb@reeusda.gov 
that  states  that  you  wish  to  receive  a 
copy  of  the  application  materials  for  the 
Special  Research  Grants  Program,  Food 
Safety  Research.  The  materials  will  then 
be  mailed  to  you  (not  e-mailed)  as 
quickly  as  possible. 

B.  Content  of  a  Proposal 

(1)  General 

The  proposal  should  follow  these 
guidelines,  enabling  reviewers  to  more 
easily  evaluate  the  merits  of  each 
proposal  in  a  systematic,  consistent 
fashion: 

(a)  The  proposal  should  be  prepared 
on  only  one  side  of  the  page  using 
standard  size  (8V2"  x  11")  white  paper, 
one  inch  margins,  typed  or  word 
processed  using  no  type  smaller  than  12 
point  font,  and  single  spaced.  Use  an 
easily  readable  font  face  (e.g.,  Geneva, 
Helvetica,  CG  Times). 

(b)  Each  page  of  the  proposal, 
including  the  Project  Summary,  budget 
pages,  required  forms,  and  any 
appendices,  should  be  numbered 
sequentially  in  the  upper  right-hand 
comer. 

(c)  The  proposal  should  be  stapled  in 
the  upper  left-hand  comer.  Do  not  bind. 
An  original  and  9  copies  (10  total)  must 
be  submitted  in  one  package,  along  with 
20  copies  of  the  "Project  Summary"  as 

a  separate  attachment. 

(2)  Cover  Page 

Each  copy  of  each  grant  proposal 
must  contain  an  "Application  for 
Funding",  Form  CSREES-661.  One  copy 
of  the  application,  preferably  the 
original,  must  contain  the  pen-and-ink 
signature(s)  of  the  proposing  principal 
investigator(s)/project  director(s)(PI/PD) 
and  the  authorized  organizational 
representative  who  possesses  the 
necessary  authority  to  commit  the 
organization's  time  and  other  relevant 
resources  to  the  project.  Any  proposed 
PI/PD  or  co-PI/PD  whose  signature  does 
not  appear  on  Form  CSREES-661  will 
not  be  listed  on  any  resulting  grant 
award.  Complete  both  signature  blocks 
located  at  the  bottom  of  the 
"Application  for  Funding"  fonn. 


Form  CSREES-661  serves  as  a  source 
document  for  the  CSREES  grant 
database;  it  is  therefore  important  that  it 
be  completed  acciu«tely.  The  following 
items  are  highlighted  as  having  a  high 
potential  for  errors  or 
misinterpretations: 

(a)  Title  of  Project  (Block  6).  The  title 
of  the  project  must  be  brief  (80-character 
maximiun),  yet  represent  the  major 
thmst  of  the  effort  being  proposed. 
Project  titles  are  read  by  a  variety  of 
nonscientific  people;  therefore,  highly 
technical  words  or  phraseology  should 
be  avoided  where  possible.  In  addition, 
introductory  phrases  such  as 
"investigation  of  or  "research  on" 
should  not  be  used. 

(b)  Program  to  Which  You  Are 
Applying  (Block  7).  "Special  Research 
Grants  Program,  Food  Safety  Research" 
should  be  inserted  in  this  block.  You 
may  ignore  the  reference  to  a  Federal 
Register  announcement. 

(c)  Program  Area  and  Niunber  (Block 
8).  The  name  of  the  program  area,  "Food 
Safety  Research,"  should  be  inserted  in 
this  block.  You  should  ignore  references 
to  the  program  number  and  the  Federal 
Register  announcement. 

(d)  Types  of  Award  Request  (Block 
13).  There  are  three  types  of  proposals 
that  may  be  submitted  to  this  program: 
new  proposals,  renewal  proposals,  and 
resubmitted  proposals.  If  the  submitted 
proposal  describes  a  project  that  has  not 
been  previously  submitted  to  the 
Special  Food  Safiety  Research  Grant 
Program,  please  check  "New."  If  the 
proposal  being  submitted  requests 
additional  funding  for  a  project  beyond 
the  period  that  was  approved  in  an 
original  or  amended  award,  check 
"Renewal."  Please  indicate  the  prior 
USDA  award  number  in  the  appropriate 
location  in  this  block.  Proposals  for 
renewed  funding  will  compete  on  the 
same  basis  with  all  ether  proposals 
submitted  to  the  Program  at  thie  same 
time.  These  proposals  must  contain  the 
same  information  as  required  for  new 
applications,  and  additionally  must 
contain  a  Progress  Report.  As  discussed 
below  the  Progress  Report  must  be 
included  within  the  15  pages  of  the 
Project  Description.  If  the  proposal  was 
previously  submitted  to  the  Special 
Food  Safety  Research  Grant  Program  but 
not  funded,  check  "Resubmission."  The 
resubmitted  proposal  should  clearly 
indicate  the  changes  that  have  been 
made  in  the  proposed  project.  Proposals 
which  appear  to  be  resubmissions 
(regardless  of  the  designation)  are 
regarded  as  such  by  the  Program  and  the 
panel,  and  compete  on  the  same  basis 
with  all  other  proposals  submitted  to 
the  Program  at  the  same  time.  However, 
a  clear  statement  acknowledging 


comment  of  the  previous  review, 
indicating  revisions,  rebuttals,  etc.,  can 
positively  influence  the  review  of  the 
proposal.  Therefore,  for  resubmitted 
proposals,  as  discussed  below  the 
investigator(s)  must  respond  to  the 
previous  submission's  panel  summary 
on  no  more  than  one  page,  titled 
"RESPONSE  TO  PREVIOUS  REVIEW" 
which  ic  to  be  placed  directly  after  the 
Project  Summary.  Failure  to  include  a 
"RESPONSE  TO  PREVIOUS  REVIEW" 
may  negatively  influence  the  review  of 
a  proposal. 

(e)  Principal  lnvestigator{s)/Project 
Directors)  (Block  15).  The  designation 
of  excessive  numbers  of  co-PI/PD's 
creates  problems  during  final  review 
and  award  processes.  Listing  multiple 
co-PI/PD's,  beyond  those  required  for 
genuine  collaboration,  is  therefore 
discouraged.  Note  that  providing  a 
Social  Seciuity  Number  is  volxmtary, 
but  is  an  integral  part  of  the  CSREES 
information  system  and  will  assist  iii 
the  processing  of  the  proposal. 

(f)  Type  of  Performing  Organization 
(Block  18).  A  check  should  be  placed  in 
the  box  beside  the  type  of  organization 
which  actually  will  carry  out  the  effort. 
For  example,  if  the  proposal  is  being 
submitted  by  an  1862  Land-Grant 
institution  but  the  work  will  be 
performed  in  a  department,  laboratory, 
or  other  organizational  unit  of  an 
agriciiltural  experiment  statipn,  box 
"03"  should  be  checked.  If  portions  of 
the  effort  are  to  be  performed  in  several 
departments,  check  the  box  that  applies 
to  the  individual  listed  as  PI/PD  #  1  in 
Block  15.a.  V 

(g)  Other  Possible  Sponsors  (Block 
22).  List  the  names  or  acronyms  of  all 
other  public  or  private  sponsors 
including  other  agencies  within  USDA 
and  other  programs  funded  by  CSREES 
to  whom  your  application  has  been  or 
might  be  sent.  In  the  event  you  decide 
to  send  your  application  to  another 
organization  or  agency  at  a  latdr  date, 
you  must  inform  the  identified  CSREES 
program  manager  as  soon  as  practicable. 
Submitting  your  proposal  to  other 
potentitd  sponsors  will  not  prejudice  its 
review  by  CSREES;  however,  duplicate 
support  for  the  same  project  will  not  be 
provided. 

(3)  Table  of  Contents 

For  consistency  and  ease  in  locating 
information,  each  proposal  must  contain 
a  detailed  Table  of  Contents  just  after 
the  Cover  Page.  The  Table  of  Contents 
should  include  page  numbers  for  each 
component  of  the  proposal.  Page 
numbers,  shown  in  the  upper  right-hand 
comer,  should  begin  with  the  first  page 
of  the  Project  Summary. 
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(4)  Project  Smnmary 

The  proposal  must  contain  a  Project 
Summary  of  250  words  or  less  on  a 
separate  page.  The  summary  must  be 
self-contained  and  describe  the  overall 
goals  and  relevance  of  the  project.  The 
summary  should  also  contain  a  listing  of 
the  major  organizations  participating  in 
the  project.  The  Project  Summary 
should  immediately  follow  the  Table  of 
Contents.  In  addition  to  the  summary, 
this  page  must  include  the  title  of  the 
project,  the  name  of  the  applicant 
organization,  the  authorized 
organizational  representative,  and  the 
principal  investigator(s)/project 
director(s),  followed  by  the  summary. 

(5)  Response  to  Previous  Review  (if 
resubmission) 

For  the  content  of  this  section,  see  the 
information  on  resubmitted  proposals  in 
Part  m,  B.(2)(d),  Types  of  Proposals,  of 
thisRFP. 

(6)  Project  Description 

PLEASE  NOTE:  The  Project 
Description  shall  not  exceed  15  pages  of 
written  text  and  may  not  exceed  a  total 
of  20  pages  including  figures  and  tables. 
This  maximum  has  been  established  to 
ensure  fair  and  equitable  competition. 

(a)  Objectives—Clear,  concise, 
complete,  and  logically  arranged 
statement(s)  of  specific  aims  of  the 
proposed  effort  must  be  included  in  all 
proposals. 

(b)  Justification — ^This  section  should 
include  in-depth  information  on  the 
following,  when  applicable: 

(i)  estimates  of  the  magnitude  of  the 
food  safety  problem  and  its  relevance  to 
ongoing  National  food  and  agricultural 
research  programs; 

(ii)  importance  of  starting  the  work 
during  the  ciurent  fiscal  year,  and 

(iii)  reasons  for  having  the  work 
performed  by  the  proposing  institution. 

(c)  Literature  Review — A  stunmary  of 
pertinent  pubUcations  with  emphasis  of 
their  relationship  to  the  effort  being 
proposed  should  be  provided  and 
should  include  all  important  and  recent 
pubUcations  from  other  institutions,  as 
well  as  those  frtim  the  applicant 
institution.  The  citations  themselves 
should  be  acau-ate,  complete,  and 
written  in  an  acceptable  jovimal  format. 

(d)  Progress  Report — If  the  proposal  is 
for  a  renewal  grant  for  an  existing 
project  supported  under  this  program, 
include  a  clearly  marked  progress  report 
describing  results  to  date  from  the 
previous  award.  In  addition,  the 
progress  report  must  be  limited  to  three 
pages  (within  the  project  description  15 
page  limit)  and  should  include:  a 
comparison  of  actual  accomplishments 


with  the  goals  established  for  the 
previous  award;  the  reasons  established 
goals  were  not  met,  if  applicable;  and  a 
listing  of  publications  resulting  from  the 
award.  Copies  of  no  more  than  two 
preprints  or  reprints  may  be  appended 
to  the  proposaL 

(e)  Current  Work — Current 
unpublished  institutional  activities  "to 
date"  in  the  program  area  under  which 
the  proposal  is  being  submitted  should 
be  described. 

(f)  Research  Methods— The 
procedures  or  methodology  to  be 
apphed  to  the  proposed  effort  should  be 
explicitly  stated.  This  section  should 
include  but  not  necessarily  be  limited 
to: 

(i)  a  description  of  the  proposed 
investigations  and/or  experiments  in  the 
sequence  in  which  it  is  planned  to  carry 
them  out; 

(ii)  techniques  to  be  employed, 
including  their  feasibiUty; 

(iii)  kinds  of  results  expected; 

(iv)  means  by  which  data  will  be 
analyzed  or  interpreted; 

(vj  pitfalls  which  might  be 
encoimtered;  and 

(vi)  limitations  to  proposed 
procedures. 

(g)  Cooperation  and  Institutional 
Units  Involved — Cooperative,  multi- 
institutional  and  multi-disciplinary 
applications  are  encoiuaged.  Identify 
each  institutional  unit  contributing  to 
the  project  and  designate  the  lead 
institution  or  institutional  unit.  When 
appropriate,  the  project  should  be 
coordinated  with  the  efforts  of  other 
State  and/or  national  programs.  Clearly 
define  the  roles  and  responsibiUties  of 
each  institutional  unit  of  the  project 
team,  if  applicable. 

(h)  Equipment  and  FaciUties — ^All 
facilities  which  are  available  for  use  or 
assignment  to  the  project  during  the 
requested  period  of  support  should  be 
reported  and  described  briefly.  Any 
potentially  hazardous  materials, 
procediu«s,  situations,  or  activities, 
whether  or  not  directly  related  to  a 
particular  phase  of  the  effort,  must  be 
explained  fully,  along  with  an  outline  of 
the  precautions  to  be  exercised. 
Examples  include  work  with  toxic 
chemicals  and  experiments  that  may  put 
hiunan  subjects  or  animals  at  risk. 

All  items  of  major  instrumentation 
available  for  use  or  assignment  to  the 
proposed  project  should  be  itemized.  In 
addition,  items  of  nonexpendable 
equipment  needed  to  conduct  and  bring 
the  project  to  a  successful  conclusion 
should  be  listed,  including  dollar 
amounts  and,  if  funds  are  requested  for 
their  acquisition,  justified. 

(i)  Project  Timetable — The  proposal 
should  outline  all  important  phases  as 


a  function  of  time,  year  by  year,  for  the 
entire  project,  including  periods  beyond 
the  grant  funding  period. 

(7)  Key  Personnel 

All  senior  personnel  who  are 
expected  to  be  involved  in  the  effort 
must  be  clearly  identified.  For  eadx 
person,  the  following  should  be 
included: 

(a)  an  estimate  of  the  time 
commitment  involved;  and 

(b)  vitae  of  the  principal 
investigator(s)/project  (lirector(s),  senior 
associate(s),  and  other  professional 
personnel.  This  section  should  include 
vitae  of  all  key  persons  who  are 
expected  to  work  on  the  project, 
whether  or  not  CSREES  funds  are 
sought  for  their  support.  The  vitae 
should  be  limited  to  two  (2)  pages  each 
in  length,  excluding  publications 
listings.  A  chronological  list  of  all 
pubUcations  in  refereed  journals  during 
the  past  five  (5)  years,  including  those 
in  press,  must  be  provided  for  each 
professional  project  member  for  whom  a 
ciuriculum  vitae  is  provided.  Also  Ust 
only  those  non-refereed  technical 
publications  that  have  relevance  to  the 
proposed  project.  All  authors  should  be 
listed  in  the  same  order  as  they  api>ear 
on  each  paper  cited,  along  with  the  title 
and  complete  reference  as  these  usually 
appear  in  journals. 

(8)  Conflict-of-interest  List  (Form 
CSREES-1233) 

A  separate  Conflict-of-interest  List 
form  (Form  CSREES-1233)  must  be 
submitted  for  each  investigator  for 
whom  a  curriculum  vitae  is  required 
(see  above).  This  form  is  necessary  to 
assist  program  staff  in  excluding  from 
proposal  review  those  individuals  who 
have  conflicts-of-intei-est  with  the 
project  persoimel  in  the  grant  proposal. 
The  Program  Manager  must  be  informed 
of  additional  conflicts-of-interest  that 
arise  after  the  proposal  has  been 
submitted. 

(9)  Collaborative  and/or  Subcontractiial 
Arrangements 

If  it  will  be  necessary  to  enter  into 
formal  consulting  or  collaborative 
arrangements  with  other  individuals  or 
organizations,  such  arrangements 
should  be  fuUy  explained  and  justified. 
In  addition,  evidence  should  be 
provided  that  the  collaborators  involved 
have  agreed  to  render  these  services.  A 
letter  of  intent  from  the  individual  or 
organization  will  satisfy  this 
requirement. 

All  anticipated  subcontractual 
arrangements  should  be  explained  and 
justified  in  this  section.  A  proposed 
statement  of  work  and  a  budget  for  each 
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arrangement  involving  the  transfer  of 
substantive  programmatic  work  or  the 
providing  of  financial  assistance  to  a 
third  party  must  be  provided. 
Agreements  between  departments  or 
other  units  of  your  own  institution  and 
minor  arrangements  with  entities 
outside  of  your  institution  (e.g.,  requests 
for  outside  laboratory  analyses)  are 
excluded  from  this  requirement. 

If  you  expect  to  enter  into 
subcontractual  arrangements,  please 
note  that  the  provisions  contained  in  7 
(TR  Part  3019,  USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Non-Profit  Organizations,  and  the 
general  provisions  contained  in  7  CFR 
3015.205,  USDA  Uniform  Federal 
Assistance  Regulations,  flow  down  to 
subrecipients.  In  addition,  required 
clauses  from  7  CFK  3019.40  through 
3019.48  ("Procurement  Standards")  and 
Appendix  A  ("Contract  Provisions") 
should  be  included  in  final  contractual 
documents,  and  it  is  necessary  for  the 
subawardee  to  make  a  certification 
relating  to  debarment/suspension. 

(10)  Certifications 

Note  that  by  signing  the  Form 
CSREES-661  the  applicant  is  providing 
the  required  certifications  set  forth  in  7 
CFR  Part  3017,  as  amended,  regarding 
Debarment  and  Suspension  and  Drug- 
Free  Workplace,  and  7  CFR  Part  3018, 
regarding  Lobbying.  The  certification 
forms  are  included  in  the  application 
package  for  informational  purposes 
only.  These  forms  should  not  be 
submitted  with  your  proposal  since  by 
signing  the  Form  CSREES-661  your 
organization  is  providing  the  required 
certification;.  If  the  project  will  involve 
a  subcontractor  or  consultant,  the 
subcontractor/consultant  should  submit 
a  Form  AD-1048  to  the  grantee 
organization  for  retention  in  their 
records.  This  form  should  not  be 
submitted  to  USDA. 

(11)  Appendices  to  the  Project 
Description 

Appendices  to  the  Project  Description 
are  allowed  if  they  are  directly  germane 
to  the  proposed  research  and  are  limited 
to  a  total  of  two  of  the  following: 
reprints  (papers  that  have  been 
published  in  peer-reviewed  journals) 
and  preprints  (manuscripts  in  press  for 
a  peer-reviewed  journal).  Preprints  must 
be  accompanied  by  the  letter  of 
acceptance  from  the  publishing  journal. 

(12)  Budget 

Prepare  the  budget  form  (Form 
CSREES-55)  in  accordance  with 
instructions  provided.  A  budget  form  is 


required  for  each  year  of  requested 
support.  In  addition,  a  cimiulative 
budget  is  required  detailing  the 
requested  total  support  for  the  overall 
project  period.  (For  example,  for  a  two- 
year  project,  the  proposal  would  include 
three  budget  forms;  one  for  each  of  the 
two  years  of  the  project  and  one 
cimiulative  budget  for  the  full  two 
years.)  The  budget  form  may  be 
reproduced  as  needed  by  applicants. 
Fimds  may  be  requested  under  any  of 
the  categories  listed  on  the  form, 
provided  that  the  item  or  service  for 
which  support  is  requested  is  allowable 
imder  the  authorizing  legislation,  the 
applicable  Federal  cost  principles  and 
these  program  guidelines,  and  can  be 
justified  as  necessary  for  the  successful 
conduct  of  the  proposed  project. 
Applicants  must  also  include  a  budget 
narrative  to  explain  and  justify  their 
budgets.  The  following  guidelines 
should  be  used  in  developing  your 
proposal  budget(s): 

(a)  Salaries  and  Wages.  Salaries  and 
wages  are  allowable  charges  and  may  be 
requested  for  personnel  who  will  be 
working  on  the  project  in  proportion  to 
the  time  such  personnel  will  devote  to 
the  project.  If  salary  funds  are  requested, 
the  number  of  Senior  and  Other 
Personnel  and  the  number  of  CSREES 
Funded  Work  Months  must  be  shown  in 
the  spaces  provided.  Grant  funds  may 
not  be  used  to  augment  the  total  salary 
or  rate  of  salary  of  project  personnel  or 
to  reimburse  them  for  time  in  addition 
to  a  regular  full-time  salary  covering  the 
same  general  period  of  employment. 

Salary  funds  requested  must  be 
consistent  with  the  normal  policies  of 
the  institution. 

(b)  Fringe  Benefits.  Fimds  may  be 
requested  for  fringe  benefit  costs  if  the 
usual  accoimting  practices  of  your 
institution  provide  that  institutional 
contributions  to  employee  benefits 
(social  security,  retirement,  etc.)  be 
treated  as  direct  costs.  Fringe  benefit 
costs  may  be  included  only  for  those 
personnel  whose  salaries  are  charged  as 
a  direct  cost  to  the  project. 

(c)  Nonexpendable  Equipment. 
Nonexpendable  equipment  means 
tangible  nonexpendable  personal 
property  including  exempt  property 
charged  directly  to  the  award  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
imit.  (However,  institutions  may 
establish  lower  limits.)  As  such,  items  of 
necessary  instrumentation  or  other 
nonexpendable  equipment  should  be 
listed  individually  by  description  and 
estimated  cost  in  the  budget  narrative. 
This  applies  to  revised  budgets  as  well, 
as  the  equipment  item(s)  and  amount(s) 
may  change. 


Note:  For  projects  awarded  under  the 
authority  of  subsection  (c)(1)(A)  of  the 
Competitive,  Special,  and  Facilities  Research 
Grant  Act,  no  funds  will  be  awarded  for  the 
renovation  or  refurbishment  of  research 
spaces;  the  purchase  or  installation  of  fixed 
equipment  in  such  spaces;  or  for  the 
planning,  repair,  rehabilitation,  acquisition, 
or  construction  of  a  building  or  facility. 

(d)  Materials  and  Supplies.  The  tjrpes 
of  expendable  materials  and  supplies 
which  are  required  to  carry  out  the 
project  should  be  indicated  in  general 
terms  with  estimated  costs  in  the  budget 
narrative. 

(e)  Travel.  The  type  and  extent  of 
travel  and  its  relationship  to  project 
objectives  should  be  described  briefly 
and  justified.  For  both  domestic  and 
foreign  travel,  provide  the  purpose,  the 
destination,  method  of  travel,  number  of 
persons  traveling,  number  of  days,  and 
estimated  cost  for  each  trip  in  the 
budget  narrative.  Airfare  dlowances 
normally  will  not  exceed  rotmd-trip  jet 
economy  air  accommodations.  U.S.  flag 
carriers  must  be  used  when  available. 
See  7  CFR  Part  3015.205(b)(4)  for  fiirther 
guidance. 

(f)  Publication  Costs/Page  Charges. 
Anticipated  costs  of  preparing  and 
publishing  results  of  the  research  being 
proposed  (including  page  charges, 
necessary  illustrations,  and  the  cost  of  a 
reasonable  ntmiber  of  coverless  reprints) 
may  be  estimated  and  charged  against 
the  grant. 

(g)  Computer  (ADPE)  Costs. 
Reimbursement  for  the  costs  of  using 
specialized  facilities  (such  as  a 
university-  or  department-controlled 
computer  mainframe  or  data  processing 
center)  may  be  requested  if  such 
services  are  required  for  completion  of 
the  work. 

(h)  All  Other  Direct  Costs.  Anticipated 
direct  project  charges  not  included  in 
other  budget  categories  must  be 
itemized  with  estimated  costs  and 
justified  in  the  budget  narrative.  This 
applies  to  revised  budgets  as  well,  as  the 
item(s)  and  dollar  amount(s)  may 
change.  Examples  may  include  space 
rental  at  remote  locations, 
subcontractual  costs,  charges  for 
consulting  services,  telephone, 
facsimile,  shipping  costs,  and  fees  for 
necessary  laboratory  analyses.  You  are 
encouraged  to  consult  the  "Instructions 
for  Completing  Form  CSREES-55, 
Budget,"  of  the  Application  Kit  for 
detailed  guidance  relating  to  this  budget 
category.  Form  AD-1048  must  be 
completed  by  any  subcontractors  or 
consultants  and  retained  by  the  grantee. 

(i)  Indirect  Costs.  Section  711  of  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act  for  FY 
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1999.  Sec.  101(a)  of  Pub.  L.  No.  105- 
277,  limits  indirect  costs  for  this 
program  to  14  percent  of  total  Federal 
funds  provided  imder  each  award. 
Thierefore,  the  recovery  of  indirect  costs 
imder  this  program  may  not  exceed  the 
lesser  of  the  grantee  institution's  ofBcial 
negotiated  indirect  cost  rate  or  the 
equivalent  of  14  percent  of  total  Federal 
funds  awarded  (TFFA).  If  no  rate  has 
been  negotiated,  a  reasonable  dollar 
amount  (equivalent  to  or  less  than  14 
percent  of  total  Federal  funds  requested) 
in  lieu  of  indirect  costs  may  be 
reauested,  subject  to  approval  by.  USDA. 

())  Cost-sharing.  Cost-sharing  is 
encouraged;  however,  cost-sharing  is 
not  required  nor  will  it  be  a  direct  factor 
in  the  awarding  of  any  grant. 

(13)  Current  and  Pending  Support 

All  proposals  must  list  any  other 
current  piiblic  or  private  support 
(including  in-house  support)  to  which 
key  personnel  identified  in  ihe  proposal 
have  committed  portions  of  their  time, 
whethw  (a  not  salary  support  for 
person(s)  involved  is  included  in  the 
budget.  Analogous  information  must  be 
provided  for  any  pending  proposals  that 
are  being  considered  by,  or  that  will  be 
submitted  in  the  near  hiture  to,  other 
possible  sponsors,  including  otiier 
USDA  programs  oragendes. 

Concurrent  submission  of  identical  or 
similar  proposals  to  the  possible 
sponsors  will  not  prejudice  proposal 
review  or  evaluation  by  the 
Administrator  for  this  purpose. 
However,  a  proposal  that  duplicates  or 
overlaps  substantially  with  a  proposal 
already  reviewed  and  funded  (or  that 
will  be  funded)  by  another  organization 
or  agency  will  not  be  funded  under  this 
program.  The  application  material 
includes  Form  CSREES-663.  "Current 
and  Pending  Suppcnl,"  which  should  be 
used  for  listing  current  and  pending 
support.  Note  that  the  project  being 
proposed  should  be  included  in  the 
pending  section  of  the  form. 

(14)  Compliance  With  the  Naticmal 
Environmental  Policy  Act  (NH»A). 

As  outlined  in  7  CFR  Part  3407  (the 
Cooperative  State  Research,  Education, 
and  Extension  Service  r^ulations 
implementing  NEPA),  the 
environment^  data  for  any  proposed 
project  is  to  be  provided  to  CSREES  so 
that  CSREES  may  determine  whether 
any  further  action  is  needed.  In  some 
cases  the  preparation  of  environmental 
data  may  not  be  required.  Certain 
categories  of  actions  are  excluded  firom 
the  requirements  of  NEPA. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA,  pertinent 


information  regardiiig  the  possible 
environmental  impacts  of  a  particular 
project  is  necessary;  therefore,  Form 
CSREES-1234.  "NEPA  Exclusions 
Form,"  must  be  included  in  the 
proposal  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  within  a  categorical 
exclusion  and  the  reasons  therefore.  If  it 
is  the  apphcant's  opinion  that  the 
proposed  project  falls  within  the 
categorical  exclusions,  the  specific 
exclusion  must  be  identified.  Form 
CSREES-1234  and  supporting 
documentation  should  be  placed  after 
Form  CSREES-661.  "AppUcation  for 
Funding,"  in  the  proposal. 

Even  though  a  pro)ect  may  fall  within 
the  categorical  exclusicms,  CSREES  may 
determine  that  an  Environmental 
Ass^sment  or  an  Environmental  Impact 
Statement  is  necessuy  for  an  activity. 
This  will  be  the  case  k  substantial 
controversy  on  environmental  grounds 
exists  or  if  other  extraordinary 
conditions  or  circumstances  are  present 
which  may  cause  such  activity  to  have 
a  significant  environmental  effect 

(15)  Assurance  Statement(s)  (Form 
CSREES-662) 

A  number  of  situations  encountered 
in  the  conduct  of  projects  require 
special  assiuunce,  supporting 
documentation,  etc.,  before  ^ding  can 
be  approved  for  the  project  In  addition 
to  any  other  situation  that  may  exist 
with  regard  to  a  particular  project,  it  is 
expected  that  some  applications 
submitted  in  response  to  these 
guidelines  will  include  the  following: 

(a)  Recombinant  DNA  or  RNA 
Research.  As  stated  in  7  CFR 
3015.205(b)(3),  all  key  personnel 
identified  in  the  proposal  and  all 
endorsing  officials  of  the  proposing 
organization  are  required  to  comply 
with  the  guidelines  established  by  the 
National  Institutes  of  Health  entitled. 
"Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules,"  as 
revised.  If  your  project  proposes  to  use 
recombinant  DNA  or  RNA  techniques, 
the  application  must  so  indicate  by 
checking  the  "yes"  box  in  Block  19  of 
Form  CSREES-661  and  by  completing 
Section  A  of  Form  CSREES-662.  For 
applicable  proposals  recommended  for 
funding.  Institutional  Biosafety 
Committee  approval  is  required  before 
CSREES  funds  will  be  released. 

(b)  Animal  Care.  Responsibility  for 
the  humane  care  and  treatment  of  Hve 
vertebrate  animals  used  in  any  grant 
project  supported  with  funds  provided 
by  CSREES  rests  with  the  performing 
organization.  Where  a  project  involves 
the  use  of  living  vertebrate  animals  for 
experimental  purposes,  all  key  project 


personnel  and  all  endorsing  officials  of 
the  proposing  organization  are  required 
to  comply  with  the  appUcable 
provisions  of  the  Animal  Welfare  Act  of 
1996,  as  amended  (7  U.S.C.  2131  et  seq.) 
and  the  regulations  promulgated 
thereunder  by  the  Seaetary  in  9  CFR 
Parts  1,  2,  3,  and  4  pertaining  to  the 
care,  handling,  and  treatment  of  these 
animals.  If  your  project  will  involve 
these  animals  or  activities,  you  must 
check  the  "yes"  box  in  Block  20  of  Form 
CSREES-661  and  complete  Section  B  of 
Form  CSREES-662.  hi  the  event  a 
project  involving  the  use  of  live 
vntebrate  animals  results  in  a  grant 
award,  funds  will  be  released  only  after 
the  Institutional  Animal  Care  and  Use 
Committee  has  approved  the  project, 
(c)  Protection  of^Human  Suojects. 
RKq>on8ibiUty  for  safeguarding  the 
rights  and  welfare  of  human  subjects 
used  in  any  grant  project  supported 
with  funds  provided  by  CSR&S  rests 
with  the  performing  organization. 
Guidance  on  this  issue  is  contained  in 
the  National  Research  Act,  Pub.  L  93- 
348,  as  amended,  and  implementing 
regulations  estabhshed  by  the 
Department  under  7  CFR  Part  Ic  If  you 
propose  to  use  human  subjects  for 
experimental  purposes  in  your  project 
you  should  check  the  "yes"  box  in 
Block  21  of  Form  CSREES-661  and 
complete  Section  C  of  Form  CSREES- 
662.  In  the  event  a  project  involving 
human  subjects  results  in  a  grant  award, 
funds  will  be  released  only  after  the 
appropriate  Institutional  Review  Board 
has  approved  the  project. 

(16)  Applicant  Peer  Review 
Requirements 

Subsection  (c)(5)  of  the  Competitive, 
Special,  and  Facilities  Research  Oant 
Act  (7  U.S.C.  §  450i(c)),  as  amended  by 
section  212  of  the  Agricultural  Research* 
Extension,  and  Education  Reform  Act  of 
1998  ("1998  Act"),  Pub.  L.  105-185. 
requires  applicants  to  conduct  a 
scientific  peer  review  of  a  proposed 
research  project  in  accordiuice  with 
regulations  promulgated  by  the 
Secretary  prior  to  the  Secretary  iwAlfing 
a  grant  amrd  imder  this  authority. 
Regulations  implementing  this 
requirement  currently  are  the  subject  of 
a  proposed  rule  making  (64  FR 14347, 
March  24. 1999).  The  statute  requires 
promulgation  of  a  final  rule  prior  to 
award  of  a  grant  under  this  program. 
The  proposed  rule  would  impose  the 
following  requirements  for  scientific 
peer  review  by  applicants  of  proposed 
research  projects: 

1.  Credible  and  independent.  Review 
arranged  by  the  grantee  must  provide  for 
a  credible  and  independent  assessment 
of  the  proposed  project.  A  credible 
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review  is  one  that  provides  an  appraisal 
of  technical  quality  and  relevance 
sufficient  for  an  organizational 
representative  to  make  an  informed 
judgment  as  to  whether  the  proposal  is 
appropriate  for  submission  for  Federal 
support.  To  provide  for  an  independent 
review,  such  review  may  include  USDA 
employees,  but  should  not  be  conducted 
solely  by  USDA  employees. 

2.  Notice  of  completion  and  retention 
of  records.  A  notice  of  completion  of  the 
review  shall  be  conveyed  in  writing  to 
CSREES  either  as  part  of  the  submitted 
proposal  or  prior  to  the  issuance  of  an 
award,  at  the  option  of  CSREES.  The 
written  notice  constitutes  certification 
by  the  applicant  that  a  review  in 
compliance  with  these  regulations  has 
oooured.  Applicants  are  not  required  to 
submit  results  of  the  review  to  CSREES; 
however,  proper  documentation  of  the 
review  process  and  results  should  be 
retained  by  the  applicant. 

3.  Renewal  and  supplemental  grants. 
Review  by  the  grantee  is  not 
automatically  required  for  renewal  or 
supplemental  grants  as  defined  in  7  CFR 
3400.6.  A  subsequent  grant  award  will 
require  a  new  review  if,  according  to 
CSREES.  either  the  funded  project  has 
changed  significantly,  other  scientific 
discoveries  have  afiiected  the  project,  or 
the  need  for  the  project  has  changed. 
Note  that  a  new  review  is  necessary 
when  applying  for  another  standard  or 
continuation  grant  after  expiration  of 
the  grant  term. 

4.  Scientific  Peer  Review.  Scientific 
peer  review  is  an  evaluation  of  a 
profKMed  project  for  technical  quality 
and  relevance  to  regional  or  national 
goals  performed  by  experts  with  the 
scientific  knowledge  and  technical 
skills  to  conduct  the  proposed  research 
work.  Peer  reviewers  may  be  selected 
from  an  applicant  organization  or  from 
outside  the  organization,  but  shall  not 
include  principal  or  co-principal 
investigators,  collaborators  or  others 
involved  in  the  preparation  of  the 
application  imder  review. 

Because  of  the  nature  of  the  rule 
making  process,  these  requirements  are 
subject  to  change  based  upon  the 
comments  received.  Applicants  whose 
proposals  are  recommended  for  funding 
must  comply  with  the  review 
requirements  as  promulgated  in  the 
final  rule  as  a  condition  precedent  to 
receiving  an  award  under  this  RFP. 

Part  rv — Submission  of  a  Proposal 

A.  What  To  Submit 

An  original  and  nine  copies  of  the 
complete  proposal  must  be  submitted. 
Each  copy  of  the  proposal  must  be 
stapled  in  the  upper  left-hand  comer. 


DO  NOT  BIND.  In  addition,  submit  20 
copies  of  the  proposal's  Project 
Summary.  All  copies  of  the  proposal 
and  Project  Summary  must  be  submitted 
in  one  package. 

B.  Where  and  When  To  Submit 

Proposals  must  be  received  on  or 
before  June  4, 1999.  Proposals  may  be 
sent  by  First  Class  mail,  but  applicants 
are  strongly  encouraged  to  send  their 
proposal  by  certified  mail  and  obtain  a 
receipt  to  dociunent  the  mailing. 
Proposals  sent  via  the  U.S.  Postal 
Service  must  be  sent  to  the  following 
address:  Special  Grants  Program — Food 
Safety  Research;  c/o  Proposal  Services 
Unit;  Office  of  Extramural  Programs; 
USDA/CSREES;  STOP  2245;  1400 
Independence  Avenue,  SW; 
Washington,  DC  20250-2245;  ^ 

Telephone:  (202)  401-5048. 

Note:  Applicants  are  strongly  encouraged 
to  submit  their  completed  proposals  via 
overnight  mail  or  delivery  services  to  ensure 
timely  receipt  by  the  USDA  and  to  obtain  a 
receipt  to  document  dispatch  of  the  proposal. 
Facsimile  (FAX)  copies  will  not  be  accepted. 

Hand-delivered  proposals  or  those 
delivered  by  an  overnight  express  or  courier 
service  should  be  brought  to  the  following 
address:  Special  Grants  Program — Food 
Safety  Research;  c/o  Proposal  Services  Unit; 
Office  of  Extramural  Programs;  USDA/ 
CSREES;  Room  303;  Aerospace  Center;  901  D 
Street.  SW;  Washington,  IXl  20024; 
Telephone:  (202)  401-5048. 

C.  Acknowledgment  of  Proposals 

The  receipt  of  all  proposals  wiU  be 
acknowledged  in  writing  and  via  the 
Internet  (e-mail).  Therefore,  it  is 
important  to  include  your  e-mail 
address  on  Form  CSREES-712  when 
.applicable.  This  acknowledgment  will 
contain  a  proposal  identification 
number.  Once  your  proposal  has  been 
assigned  a  proposal  number,  please  dte 
that  niunber  in  future  correspondence. 

Part  V — Selection  Process  and 
Evaluation  Criteria 

A.  Selection  Process 

Applicants  should  submit  fiilly 
developed  proposals  that  meet  all  the 
requirements  set  forth  in  this  request  for 
proposals. 

Each  proposal  will  be  evaluated  in  a 
two-part  process.  First,  each  proposal 
will  be  screened  to  ensxu«  that  it  meets 
the  requirements  as  set  forth  in  this 
request  for  proposals.  Second,  proposals 
that  meet  these  requirements  will  be 
technically  evaluated  by  a  peer  review 
panel. 

The  individual  peer  panel  members 
will  be  selected  frt>m  those  persons 
recognized  as  specialists  who  are 
imiquely  qualified  by  training  and 


experience  in  their  respective  fields  to 
render  expert  advice  on  the  merit  of  the 
proposals  being  reviewed.  The 
individual  views  of  the  panel  members 
vtrill  be  used  by  CSREES  staff  to 
determine  which  proposals  should  be 
recommended  to  the  Administrator  (or 
his  designee)  for  final  funding 
decisions. 

There  is  no  commitment  by  USDA  to 
fund  any  particular  proposal  or  to  make 
a  specific  number  of  awards.  Care  vnll 
be  taken  to  avoid  actual  and  potential 
conflicts  of  interest  among  reviewers. 
Evaluations  will  be  confidential  to 
USDA  staff  members,  peer  panel 
reviewers,  and  the  proposed  principal 
investigator(s)/project  director(s),  to  the 
extent  permitted  by  law. 

B.  Evaluation  Criteria 

In  accordance  with  the  provisions  of 
7  CFR  3400.5,  the  evaluation  factors 
below  will  be  used  in  lieu  of  those 
contained  in  7  CFR  3400.15  in 
reviewing  applications  submitted  in 
response  to  this  request  for  proposals: 

(1)  Scientific  merit  of  the  proposal 
(represents  50%  of  the  evaluation). 

•  Conceptual  adequacy  of  the 
hypothesis  or  approach  as  related  to  the 
program  objectives; 

•  Clarity  and  delineation  of  proposed 
project  objectives  as  related  to  National 
issues  and  objectives; 

•  Adequacy  of  the  description  of  the 
proposed  work; 

•  Suitability  and  feasibility  of  the 
methodology  for  conducting  the  work; 

•  Probability  of  success  of  the  project; 
and 

•  Novelty,  uniqueness,  and 
originality. 

(2)  Qualifications  of  the  proposed 
project  personnel,  partnerships  and 
adequacy  of  the  facilities  (represents 
25%  of  die  evaluation). 

•  Training  and  demonstrated 
awareness  of  previotis  alternative 
approaches  to  relevant  objective(s) 
listed  in  the  Request  for  Proposals  and 
performance  record  and/or  potential  for 
future  accomplishments; 

•  Partnerships  with  other  disciplines 
and  institutions; 

•  Time  allocated  for  systematic 
attainment  of  objectives; 

•  Institutional  experience  and 
competence  in  the  identified  area  of 
work;  and 

•  Adequacy  of  available  or  obtainable 
support  personnel,  facilities,  and 
instrumentation. 

(3)  Adoption  or  transfer  of  technology 
strategies  (represents  25%  of  the 
evaluation). 

•  Established  or  dociunented  linkage 
with  industry  partner(s);  and 
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•  Clear  and  effective  plan  for 
educational  outreach  and  technology 
transfer  to  end  users. 

Part  VI — Additional  Infonnation: 

A.  Access  to  Peer  Review  Information 

Copies  of  siimmary  reviews,  not 
including  the  identity  of  the  reviewers, 
will  be  sent  to  all  applicant  PI/PD's 
automatically,  after  the  review  process 
has  been  completed. 

B.  Gmnt  Awards 

(1)  General 

Within  the  limit  of  funds  available  for 
such  purpose,  the  Administrator  shall 
make  grants  to  those  responsible, 
eligible  applicants  whose  proposals  are 
jud^d  most  meritorious  under  the 
procedures  set  forth  in  this  request  for 
proposals.  The  date  specified  by  the 
Administrator  as  the  effective  date  of 
the  grant  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
support  and  ftmds  are  appropriated  for 
such  purpose,  imless  otherwise 
permitted  by  law.  It  should  be  noted 
that  the  project  need  not  be  initiated  on 
the  grant  effective  date,  but  as  soon 
thereafter  as  practical  so  that  project 
goals  may  be  attained  within  the  funded 
project  period.  All  funds  granted  by 
CSREES  imder  this  request  for  proposals 
shall  be  expended  solely  for  the  purpose 
for  which  the  funds  are  granted  in 
accordance  with  the  approved 
appUcation  and  budget,  the  regulations, 
the  terms  and  conditions  of  the  award, 
the  applicable  Federal  cost  principles, 
and  the  Department's  assistance 
regulations  (Parts  3015, 3016,  and  3019 
of  7  CFR). 

(2)  Organizational  Management 
Information 

Specific  management  information 
relating  to  an  applicant  shall  be 
submitted  on  a  one-time  basis  as  part  of 
the  responsibility  determination  prior  ta 
the  award  of  a  grant  identified  under 
this  part  if  such  information  has  not 
been  provided  previously  under  this  or 
another  program  for  which  the 
sponsoring  agency  is  responsible. 
Copies  of  forms  recommended  for  use  in 
fulfilling  the  requirements  contained  in 
this  section  Mdll  be  provided  by  the 
sponsoring  agency  as  part  of  the 
preaward  process. 

(3)  Grant  Award  Document  and  Notice 
of  Grant  Award 

The  grant  award  document  shall 
include  at  a  minimum  the  following: 

(a)  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Administrator  has  awarded  a 


grant  under  the  terms  of  this  request  for 
proposals; 

(b)  Title  of  project; 

(c)  Name(s)  and  address(es)  of  PI/PD's 
chosen  to  direct  and  control  approved 
activities; 

(d)  Identifying  grant  number  assigned 
by  the  Department; 

(e)  Project  period,  specifying  the 
amount  of  time  the  Department  intends 
to  support  the  project  without  requiring 
recompetition  for  funds; 

(f)  Total  amount  of  Departmental 
financial  assistance  approved  by  the 
Administrator  during  the  project  period; 

(g)  Legal  authorityties)  under  wnich 
the  grant  is  awarded; 

(h)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
grant  award;  and 

(i)  Other  information  or  provisions 
deemed  necessary  by  CSREES  to  carry 
out  its  respective  granting  activities  or 
to  accomplish  the  purpose  of  a 
particular  grant. 

The  notice  of  grant  award,  in  the  form 
of  a  letter,  will  be  prepared  and  will 
provide  pertinent  instructions  or 
information  to  the  grantee  that  is  not 
included  in  the  grant  award  document. 

CSREES  will  award  standard  grants  to 
carry  out  this  program.  A  standard  grant 
is  a  funding  mechanism  whereby 
CSREES  agrees  to  support  a  specified 
level  of  effort  for  a  predetermined  time 
period  without  additional  support  at  a 
future  date. 

C.  Use  of  Funds;  Changes 

(1)  Delegation  of  Fiscal  Responsibility 
The  grantee  may  not  in  whole  or  in 

part  delegate  or  transfiar  to  another 
person,  institution,  or  organization  the 
responsibility  for  use  or  expenditiue  of 
grant  funds. 

(2)  Reporting  Requirements 

The  grantee  must  prepare  an  annual 
report  that  details  all  significant 
activities  towards  achieving  the  goals 
and  objectives  of  the  project.  The 
narrative  should  be  succinct  and  be  no 
longer  than  five  pages,  using  12-point 
font,  single-spaced  type.  A  budget 
summary  should  be  attached  to  this 
report,  which  will  provide  an  overview 
of  all  monies  spent  during  the  reputing 
period. 

(3)  Changes  in  Project  Plans 

(a)  The  permissible  changes  by  Ae 
grantee,  PI/PD,  or  other  key  project 
personnel  in  the  approved  project  grant 
shall  be  Umited  to  changes  in 
methodology,  techniques,  or  other 
aspects  of  tiie  project  to  expedite 
achievement  of  the  project's  approved 
goals.  If  the  grantee  and/or  the  PI/PD's 
are  uncertain  as  to  whether  a  change 
complies  with  this  provision,  the 


question  must  be  referred  to  the 
Authorized  Departmental  Officer  (ADO) 
for  a  final  determination. 

(b)  Changes  in  approved  goals  or 
objectives  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  chuiges.  In 
no  event  shall  requests  for  such  changes 
be  approved  which  are  outside  the 
scope  of  the  original  approved  projects 

(c)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
]}ersonnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
awarding  official  of  CSREES  prior  to 
effecting  such  changes. 

(d)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  ADO  prior  to  effecting 
such  transfers,  unless  prescribed 
otherwise  in  the  terms  and  conditions  of 
the  erant. 

(e)  Changes  in  Project  Period:  The 
project  period  may  be  extended  by 
CSREES  without  additional  financial 
support,  for  such  additional  period(s), 
within  the  statutory  limitation,  as  the 
ADO  determines  may  be  necessary  to 
complete  or  fulfill  the  purposes  of  an 
approved  project.  Any  extension  of  time 
shall  be  conditioned  upon  prior  request 
by  the  grantee  and  approval  in  writing 
by  the  ADO,  imless  prescribed 
otherwise  in  the  terms  and  conditions  of 
a  grant. 

(f)  Changes  in  Approved  Budget: 
Changes  in  an  approved  budget  must  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  ADO  prior  to 
instituting  such  changes  if  the  revision 
will  involve  transfers  or  expenditures  of 
amounts  requiring  prior  approval  as  set 
forth  in  the  applicable  Federal  cost 
principles.  Departmental  regulations,  or 
in  the  grant  award. 

D.  Other  Federal  Statutes  and 
Regulations  That  Apply 

Several  other  Federal  statutes  and 
regulations  apply  to  grant  proposals 
considered  for  review  and  to  project 
grants  awarded  under  this  program. 
These  include  but  are  not  limited  to: 

7  CFR  Part  1— USDA  implementation 
of  the  Freedom  of  Information  Act. 

7  CFR  Part  3,  as  amended— USDA 
implementation  of  0MB  Circular  No.  A- 
129  regarding  debt  collection. 

7  Cni  Part  15,  subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended. 

7  CFR  Part  3015— USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  OMB  directives  (i.e.. 
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Circular  Nos.  A-21  and  A-122)  and 
incorporating  provisions  of  31  U.S.C. 
6301-6308  (formerly  the  Federal  Grant 
and  Cooperative  Agreement  Act  of  1977, 
Pub.  L.  No.  95-224),  as  well  as  general 
policy  requirements  applicable  to 
recipients  of  Departmental  financial 
assistance. 

7  CFR  Part  3016,  as  amended— 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments. 

7  CFR  Part  3017— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

7  CFR  Part  3018— USDA 
implementation  of  Restrictions  on 
Lobbying.  Imposes  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans. 

7  CFR  Part  3019— USDA 
implementation  of  OMB  Circular  A-1 10, 
Uniform  Administrative  Requirements 
for  Grants  and  Agreements  With 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Nonprofit 
Organizations. 

7  CFR  Part  3052— USDA 
implementation  of  OMB  Circular  No.  A- 
133,  Audits  of  States,  Local 


Governments,  and  Non-profit 
Institutions. 

7  CFR  Part  3407— CSREES  procedures 
to  implement  the  National 
Environmental  Policy  Act  of  1969,  as 
amended. 

29  U.S.C.  794  (section  504, 
Rehabilitation  Act  of  1973)  and  7  CFR 
Part  15B  (USDA  implementation  of 
statute) —  prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs. 

35  U.S.C.  200  et  seq.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  Part  401). 

E.  Confidential  Aspects  of  Proposals 
and  Awards 

When  a  proposal  results  in  a  grant,  it 
becomes  a  part  of  the  record  of  the 
Agency's  transactions,  available  to  the 
public  upon  specific  request. 
Information  that  the  Secretary 
determines  to  be  of  a  privileged  nature 
will  be  held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  privileged  should  be 
clearly  marked  as  such  and  sent  in  a 


separate  statement,  two  copies  of  which 
should  accompany  the  proposal. 

The  original  copy  of  a  proposal  that 
does  not  result  in  a  grant  will  be 
retained  by  the  Agency  for  a  period  of 
one  year.  Other  copies  will  be 
destroyed.  Such  a  proposal  will  be 
released  only  with  the  consent  of  the 
applicant  or  to  the  extent  required  by 
law.  A  proposal  may  be  withdrawn  at 
any  time  prior  to  the  final  action 
thereon. 

F.  Regulatory  Information 

For  the  reasons  set  forth  in  the  final 
Rule-related  Notice  to  7  CFR  Part  3015, 
subpart  V,  this  program  is  excluded 
fi'om  the  scope  of  the  Executive  Order 
12372  which  reqiures  intergovernmental 
consultation  with  State  and  local 
officials.  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
OMB  Doaunent  No.  0524-0022. 

Done  at  Washington,  D.C.,  on  this  30th  day 
of  March,  1999. 
K.  Jane  Coulter, 

Acting  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
[PR  Doc.  99-8288  Filed  4-2-99;  8:45  am] 
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Tide  3— 

The  President 


Executive  Order  13117  of  March  31,  1999 

Further  Amendment  to  Exemitive  Order  12981,  as  Amended 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America  and  in  order  to  further  the  implementa- 
tion of  the  reorganization  of  the  Anns  Control  and  Disarmament  Agency 
(ACDA)  into  the  Department  of  State,  in  this  instance  by  eliminating  ACDA's 
vote  on  dual-use  export  license  decisions  in  the  administration  of  export 
controls,  it  is  hereby  ordered  that  Executive  Order  12981,  as  amended  ("Exec- 
utive Order  12981"),  is  further  amended  as  follows: 

Section  1.  The  second  sentence  of  section  1  of  Executive  Order  12981 
is  amended  by  deleting  ",  and  the  Arms  Control  and  Disarmament  Agency". 

Sec.  2.  The  second  sentence  of  section  5(a)(1)(A)  of  Executive  Order  12981 
is  amended  by  adding  "and"  after  "the  Secretary  of  Defense"  and  before 
"the  Secretary  of  Energy,"  and  deleting  ",  and  the  Director  of  the  Arms 
Control  and  Disarmament  Agency." 

Sec.  3.  The  first  sentence  of  section  5(a)(2)  of  Executive  Order  12981  is 
amended  by  deleting  ",  and  the  Arms  Control  and  Disarmament  Agency." 

Sec.  4.  The  second  sentence  of  section  5(a)(3)(A)  of  Executive  Order  12981 
is  amended  by  deleting  ",  and  the  Arms  Control  and  Disarmament  Agency." 

Sec  5.  The  first  sentence  of  section  6  of  Executive  Order  12981  is  amended 
by  deleting  "and  the  Arms  Control  and  Disarmament  Agency". 
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Executive  Order  13118  of  March  31,  1999 

The  President 

Implementatioii  of  the  Foreign  Afifairs  Refonn  and  Reslruc- 
turing  Act  of  1998 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  621  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (22  U.S.C.   2381),  and  section  301 
of  title  3,  United  States  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Part  1-1  of  Executive  Order  12163,  as  amended,  is  amended 
to  read  as  follows: 

"1-1.  DEPARTMENT  OF  STATE 

-• 

"1-100.  Delegation  of  Functions,  (a)  Exclusive  of  the  functions  otherwise 
delegated,  or  reserved  to  the  President,  by  this  order,  Executive  Order  12884, 
Executive  Order  11579,  ,and  Executive  Order  12757,  and  subject  to  the 
provisions  of  such  orders,  there  are  hereby  delegated  to  the  Secretary  of 
State  (referred  to  in  this  Part  as  the  "Secretary")  all  functions  conferred 
upon  the  President  by: 

"(1)  the  Foreign  Assistance  Act  of  1961  (22  U.S.C.  2151  et  seq.)  ("Act"); 

(i)  except  that  with  respect  to  section  505(a)  of  the  Act,  such 
functions  only  insofar  as  those  functions  relate  to  other  provi- 
sions which  may  be  required  by  the  President  or  only  insofar 
as  they  relate  to  consent; 

(ii)  except  that  with  respect  to  section  505(b)  of  the  Act,  such 
hmctions  only  insofar  as  those  functions  pertain  to  countries 
that  agree  to  tne  conditions  set  forth  therein; 

"(2)  section  1205(b)  of  the  International  Seciuity  and  Development  Co- 
operation Act  of  1985  ("ISDCA  of  1985"); 

"(3)  section  8(d)  of  the  Act  of  January  12,  1971  (22  U.S.C.  2321b(d)); 

"(4)  section  607  of  the  International  Security  Assistance  and  Arms  Export 
Control  Act  of  1976  (22  U.S.C.  2394a); 

"(5)  section  402(b)(2)  of  title  10,  United  States  Code,  which  shall  be 
exercised  in  consultation  with  the  Secretary  of  Defense; 

"(6)  the  third  proviso  imder  the  heading  "Development  Assistance" 
contained  in  title  II  of  the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act,  1999  (as  contained  in  Public  Law 
105-277); 

"(7)  section  572  of  the  Foreign  Operations,  Export  Financing,  and  Related 
Programs  Appropriations  Act,  1989  (Public  Law  100-461); 

"(8)  sections  508,  517,  518.  528(a),  535,  539,  544,  561,  563,  572,  574. 
575,  585.  594  of  the  Foreign  Operations,  Export  Financing,  and  Related 
Programs  Appropriations  Act,  1999  (as  contained  in  Public  Law  105- 
277); 

• 

"(9)  section  523  of  the  Foreign  Operations,  Export  Financing,  and  Related 
Programs  Appropriations  Act,  1999  (as  contained  in  Public  Law  105- 
277),  which  shall  be  exercised  in  consultation  with  the  Secretary  of  the 
Treasury; 
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"(10)  section  551  of  the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act,  1999  (as  contained  in  Public  Law 
105-277); 

"(11)  section  591  of  the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act,  1998  (Public  Law  105-118),  and 
the  provisions  of  law  referenced  therein; 

"(12)  section  821(b)  of  the  Western  Hemisphere  Drug  Elimination  Act 

(as  contained  in  Public  Law  105-277). 

"(b)  The  functions  under  section  653  of  the  Act  delegated  to  the  Secretary 
shall  be  exercised  in  consultation  with  the  Secretary  of  Defense,  insofar 
as  they  relate  to  functions  under  the  Act  administered  by  the  Department 
of  Defense,  and  the  Director  of  the  Office  of  Management  and  Budget. 

"(c)  The  functions  under  sections  239(f),  620(e),  620(g),  620(j),  620(q), 
and  620(s)  of  the  Act  delegated  to  the  Secretary  shall  be  exercised  in  consulta- 
tion with  the  Administrator  of  the  United  States  Agency  for  International 
Development. 

"(d)  The  Secretary  shall  perform  all  public  information  functions  abroad 
with  respect  to  the  foreign  assistance,  aid,  and  development  programs  of 
the  United  States  Government,  to  the  extent  such  functions  are  not  specifi- 
cally assigned  by  statute  to  be  performed  by  a  different  officer. 

"(e)  The  Secretary  may  redelegate  to  any  other  officer  or  agency  of  the 
Executive  branch  functions  delegated  to  the  Secretary  by  this  order  to  the 
extent  such  delegation  is  not  otherwise  prohibited  by  law.". 

Sec.  2.  Part  1-2  of  Executive  Order  12163,  as  amended,  is  amended  to 
read  as  follows: 

"^-2.  UNITED  STATES  AGENCY  FOR  INTERNATIONAL  DEVELOPMENT 

"1-200.  United  States  Agency  for  International  Development. 

"(a)  The  United  States  Agency  for  International  Development  is  an  inde- 
pendent establishment  within  the  Executive  branch.  Any  reference  in  the 
Act  to  the  agency  primarily  responsible  for  administering  part  I  of  the 
Act,  or  to  the  Administrator  of  such  agency,  shall  be  deemed  to  be  a 
reference  to  the  United  States  Agency  for  International  Development  or 
to  the  Administrator  of  that  agency,  as  appropriate. 

"(b)  The  United  States  Agency  for  International  Development  shall  be 
headed  by  an  Administrator  appointed  pursuant  to  sectfon  624(a)  of  the 
Act. 

"(c)  The  officers  provided  for  in  section  624(a)  of  the  Act  shall  serve 
in  the  United  States  Agency  for  International  Development. 

"(d)  The  Office  of  Small  Business  provided  for  in  section  602(b)  of  the 
Act  shall  be  in  the  United  States  Agency  for  International  Development. 

"(e)  To  the  extent  practicable,  the  Administrator  of  the  United  States 
Agency  for  International  Development  will  exercise  functions  relating  to 
Foreign  Service  personnel  in  a  manner  that  will  assure  maximtun  compat- 
ibility among  agencies  authorized  by  law  to  utilize  the  Foreign  Service 
personnel  system.  To  this  end,  the  Administrator  shall  consult  regularly 
with  the  Secretary  of  State.". 

Sec.  3.  Part  1-3  of  Executive  Order  12163,  as  amended,  is  amended  in 
section  301(c)  by  striking  "part  n  of  the  Act  (except  chapters  4,  6,  and 
8  thereof)"  and  inserting  in  lieu  thereof  "chapters  2  and  5  of  part  II  of 
the  Act". 

Sec.  4.  Part  1-4  of  Executive  Order  12163,  as  amended,  is  revoked. 

Sec.  5.  Part  1-5  of  Executive  Order  12163,  as  amended,  is  amended  as 
follows: 

(1)  in  section  l-501(c),  by  striking  "Director,  as  provided  in  Executive 

Order  11269  of  February  14,  1966,  as  amended"  and  inserting  in  lieu 

thereof  "Secretary  of  State"; 
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(2)  section  1-504  is  revoked; 

(3)  section  1-505  is  amended  to  read  as  follows: 

"1-505.  Trade  and  Development  Agency.  There  is  delegated  to  the  Director 
of  the  Trade  and  Development  Agency  the  functions  conferred  upon  the 
President  by  section  661(d)  of  the  Act."; 

(4)  section  1-506  is  revoked. 

Sec.  6.  Part  1-6  of  Executive  Order  12163,  as  amended,  is  amended  as 
follows: 

(1)  in  section  1-602,  by  striking  "Director  of  IDCA,  the  Director"  and 
inserting  in  lieu  thereof  "Secretary  of  State,  the  Secretary";  and 

(2)  in  section  1-604,  by  striking  ",  title  IV  of  the  IDC  Act  of  1979 
or  section  402  of  the  Mutual  Security  Act  of  1954". 

Sec.  7.  Part  1-7  of  Executive  Order  12163,  as  amended,  is  amended  as 
follows: 

(1)  in  section  l-701(a)— 

(A)  by  striking  "662(a),";  and 

(B)  by  inserting  "493,"  after  "298(a)."; 

(2)  by  striking  section  l-701(b).  and  redesignating  subsections  "(c)" 
and  "(d)"  as  subsections  "(b)"  and  "(c)".  respectively; 

(3)  in  section  l-701(c)  (as  redesignated  by  this  section) — 

(A)  by  inserting  "209(d),"  before  "303"; 

(B)  by  striking  "481"  and  inserting  in  lieu  thereof  "490";  and 

(C)  by  striking  ",  669(b)(1).  670(a),  670(b)(2),  and  670(b)(3)"; 

(4)  in  section  l-701(g),  by  striking  "131,"; 

(5)  in  section  1-702— 

(A)  by  striking  "Director"  and  inserting  in  lieu  thereof  "Secretary"; 
and 

(B)  by  striking  "IDCA"  and  inserting  in  lieu  thereof  "the  Department 
of  State"; 

(6)  by  adding  a  new  section  1-703  to  read  as  follows: 

"1-703.  Office  of  Management  and  Budget.  In  this  order  the  Director 
of  the  Office  of  Management  and  Budget  shall  retain  all  authorities  re- 
lated to  the  implementation  of  his  budgetary  and  policy  coordination 
functions,  including  the  authority  to: 

(a)  request  and  receive  information  from  any  agency  that  is 
subject  to  this  delegation; 

(b)  carry  out  all  responsibilities  associated  with  implementing 
the  Government  Performance  and  Results  Act.  the  Govern- 
ment Management  Reform  Act.  and  other  comparable  gov- 
emment-wide  statutes  dealing  with  management;  and 

(c)  carry  out  all  statutory  budget  and  policy  coordination  re- 
sponsibilities assigned  to  the  Director  of  the  Office  of  Man- 
agement and  Budget  by  statute  or  Executive  order. 

Sec.  8.  Part  1-8  of  Executive  Order  12163.  as  amended,  is  amended  to 
read  as  follows: 

"1-e  FUNDS 

"1-800.  Allocation  of  Funds.  Fimds  described  below  that  are  appropriated 
or  otherwise  made  available  to  the  President  shall  be  deemed  to  be  allocated 
without  any  further  action  of  the  President,  as  follows: 

"(a)  Except  as  provided  in  subsections  (b)  and  (c).  there  are  allocated 
to  the  Secretary  all  funds  made  available  for  carrying  out  the  Act.  including 
any  funds  appropriated  under  the  heading  "Nonproliferation.  Anti-Terrorism, 
Demining  and  Related  Programs". 
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"(b)  There  are  allocated  to  the  Secretary  of  Defense  all  funds  made  available 
for  carrying  out  chapters  2  and  5  of  Part  II  of  the  Act. 

"(c)  There  are  allocated  to  the  Secretary  of  the  Treasury  all  funds  made 
available  for  carrying  out  section  129  of  the  Act. 

"(d)  The  Secretary  of  State,  the  Secretary  of  Defense,  and  the  Secretary 
of  the  Treasury  may  allocate  or  transfer  as  appropriate  any  funds  received 
under  subsections  (a),  (b),  and  (c)  of  this  section,  respectively,  to  any  agency 
or  part  thereof  for  obligation  or  expenditure  thereby  consistent  with  applica- 
ble law. 

Sec.  9.  Part  1-9  of  Executive  Order  12163,  as  amended,  is  amended  as 
follows:  (1)  in  section  l-902(c),  by  striking  "hereafter-enacted";  and  (2) 
by  revoking  sections  l-903(c)  and  l-903(d). 

Sec.  10.  The  following  Executive  orders  are  revoked  or  amended: 

(1)  Executive  Order  12884  of  December  1, 1993,  is  amended — 

(a)  in  section  3,  by  striking  the  section  heading  and  all  that  follows 
through  "by:",  and  inserting  in  lieu  thereof  "Secretary  of  State-Additional 
Functions.  There  are  delegated  to  the  Secretary  of  State  the  functions 
conferred  upon  the  President  by:";  and 

(b)  in  section  6(a),  by  striking  "3,  4,  and  5"  and  inserting  in  lieu 
thereof  "4  and  5". 

(2)  Executive  Order  12703  of  February  20,  1990,  is  amended  by  amending 
section  2  to  read  as  follows: 

"Sec.  2.  Department  of  State.  The  functions  conferred  upon  the  President 
by  section  201  of  the  Act  relating  to  Enterprise  Funds  for  Poland  and 
Hungary  are  hereby  delegated  to  the  Secretary  of  State.". 

(3)  Executive  Order  12599  of  June  23, 1987,  is  revoked. 

(4)  Executive  Order  12293  of  February  23, 1981,  is  amended— 

(A)  in  section  2,  by  striking  "Director  of  the  United  States  International 
Development  Cooperation  Agency"  and  inserting  in  lieu  thereof  "Adminis- 
trator of  the  United  States  Agency  for  International  Development";  and 

(B)  in  section  9,  by  striking  "United  States  International  Development 
Cooperation  Agency"  and  inserting  in  lieu  thereof  "United  States  Agency 
for  International  Development"  in  both  places  this  phrase  appears. 

(5)  Executive  Order  12301  of  March  26,  1981,  is  amended  in  subsection 
(b)(23)  by  striking  "Director  of  the  United  States  8Intemational  Development 
Cooperation  Agency"  and  inserting  in  lieu  thereof  "Administrator  of  the 
United  States  Agency  for  International  Development". 

(6)  Executive  Order  12188  of  January  2,  1980,  is  amended  by  striking 
"Director  of  the  United  States  International  Development  Cooperation  Agen- 
cy" and  inserting  in  lieu  thereof  "Administrator  of  the  United  States  Agency 
for  International  Development". 

(7)  Executive  Order  12260  of  December  31,  1980,  is  amended  in  the 
annex  thereto,  by  striking  "United  States  International  Development  Coopera- 
tion Agency"  and  inserting  in  lieu  thereof  "United  States  Agency  for  Inter- 
national Development". 

(8)  Executive  Order  11958  of  January  18,  1977,  is  amended  in  section 
2  by  striking  "the  Director  of  the  United  States  International  Development 
Cooperation  Agency,  the  Director  of  the  Anns  Control  and  Disarmament 
Agency,". 

(9)  Executive  Order  11269  of  February  14, 1966,  is  amended— 

(A)  in  section  1(b),  by  striking  "Director  of  the  International  Development 
Cooperation  Agency"  and  inserting  in  lieu  thereof  "Administrator  of  the 
United  States  Agency  for  International  Development"; 

(B)  in  section  4(a),  by  striking  "Director  of  the  International  Development 
Cooperation  Agency"  and  inserting  in  lieu  thereof  "Secretary  of  State", 
in  both  places  that  it  appears;  and 
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(C)  in  section  7,  by  striking  "Functions  of  the  Director  of  the  International 
Development  Cooperation  Agency.  As  the  principal  international  develop- 
ment advisor  to  the  President,  the  Director  of  the  International  Development 
Cooperation  Agency"  and  inserting  in  lieu  thereof  "Functions  of  the  Sec- 
retary of  State.  The  Secretary  of  State". 

(10)  Executive  Order  11223  of  May  12,  1965,  is  amended  by  striking 
"Director  of  the  United  States  International  Development  Cooperation  Agency 
(with  respect  to  functions  vested  in  or  delegated  to  the  Director)"  and 
inserting  in  lieu  thereof  "Administrator  of  the  United  States  Agency  for 
International  Development  (with  respect  to  functions  vested  in  or  delegated 
to  the  Administrator)". 

(11)  The  Memorandiun  for  the  Secretary  of  State  of  March  23,  1999, 
entitled  "Delegation  of  Authority  Under  Section  577  of  the  Foreign  Oper- 
ations, Export  Financing,  and  Related  Programs  Appropriations  Act,  1999 
(as  contained  in  Public  Law  105-277)",  is  amended  by  deleting  the  second 
sentence  therein. 

Sec.  11.  The  provisions  of  this  order  shall  become  effective  as  of  April 
1,  1999,  except  that  the  authority  contained  in  section  l-lOO(d),  and  the 
amendment  made  by  section  5(2)  of  this  order,  shall  become  effective  as 
ofOctober  1,1999. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  5,  1999 

COMMERCE  DEPAirrMENT 
Economic  Analysis  Bureau 

International  services  surveys: 
Foreign  direct  investments 
In  U.S.— 

BE-15;  annual  survey; 
exemption  level; 
published  3-4-99 

COMMERCE  DEPARTMENT 
Natlonal  Oceanic  «id 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Alaska;  fisheries  of 
Exclusive  Eco(x>mic 
Zone- 
Pacific  cod;  published  4-5- 
99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Radon  emissions  from 
phosphogypsum  stacks; 
published  2-3-99 
Air  quality  implementation 
plans;  approval  and 
promulgatton;  various 
States: 

Florida;  published  2-3-99 
Superfund  program: 
Natk>nai  oil  and  hazardous 
substances  contingency 
plan— 

Natkxial  priorities  Hst 
update;  published  4-5- 
99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Private  land  mobile 
servces — 

800  and  900  MHz  bands; 
operation  and  licensing; 
published  3-4-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  travel: 
Per  diem  localities; 

maximum  kxlging  and 

meal  allowances; 

published  4-5-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthinass  dkectives: 


Agusta  S.p.A.;  published  3- 

19-99 
Boeing;  published  3-1-99 
Boeing;  correctk>n;  published 
3-15-99 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
starKJards: 

Bumper  standard;  technical 
amendments;  put>lished  4- 
5-99 
Lamps,  reflective  devices 
and  associated 
equipment — 

Location  requirements  for 
identification  and 
clearance  lamps 
mounted  on  rear  of 
trucks  and  trailers; 
published  4-5-99 
TREASURY  DEPARTMENT 
Customs  Servics 
Customs  bonds: 
Warehouse  withdrawals; 
aircraft  turbine  fuel; 
pipeline  transportation; 
puljlished  4-5-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Avocados  grown  in- 
South  Fk>rida;  comments 
due  by  4-16-99;  published 
3-17-99 

Prunes  (dried)  produced  in 
California;  comments  due  by 
4-15-99;  published  1-25-99 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Program  regutatkxts: 
Prefered  lender  program 

implementation  and 

guaranteed  k>an 

regulatksns  streamlining; 

comments  due  tjy  4-13- 

99;  published  2-12-99 

AGRICULTURE 

DEPARTMENT 

Rural  Buslness-Cooperathfe 

Service 

Program  regulations: 
Prefen-ed  lender  program 
implementation  and 
guaranteed  \oan 
regulations  streamlinirig; 
comments  due  t)y  4-13- 
99;  published  2-12-99 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Sarvic* 

Program  regulations: 


Preferred  lender  program 
implementation  and 
guaranteed  k>an 
regulations  streamlining; 
comments  due  by  4-13- 
99;  published  2-12-99 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Preferred  lender  program 
implementatkm  and 
guaranteed  k)an 
regulations  streamlirwig; 
comments  due  t)y  4-13- 
99;  published  2-12-99 

COMMERCE  DEPARTMENT 

Census  Bureau 

Foreign  trade  statistics: 
Automated  Export  System; 
shipper^  export  data; 
electroTHC  filing;  comments 
due  by  4-13-99;  published 
2-12-99 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fisheries  assistance  programs; 
fishing  capacity  reduction 
program;  comments  due  by 
4-12-99;  published  2-11-99 
Fishery  consen^atkxi  and 
management 

Northeastem  United  States 
fisheries — 

f4ortheast  multispecies; 
comments  due  t)y  4-13- 
99;  published  3-29-99 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR): 

Progress  payments  and 
related  financing  policies; 
comments  due  by  4-12- 
99;  published  2-10-99 
EDUCATION  DEPARTMENT 
Special  educatk>n  and 

rehabilitative  sennces: 

Infants  arxJ  toddlers  with 
disabilities  earty 
Hitervention  program; 
advice  and 

recommendations  request; 
comments  due  by  4-12- 
99;  published  3-12-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 

Secondary  aluminum 
productran;  comments  due 
by  4-12-99;  published  2- 
11-99 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
New  nonroad  spartc-ignition 
engines  rated  above  19 
kilowatts  and  new  land- 
based  recreatkxial  spark- 
ignitkKi  engines; 


oomments  due  by  4-12- 
99;  published  2-8-99 
Air  quality  implementatkm 
plans;  approval  and 
promulgatkjn;  various 
States: 
Delaware;  comments  due  by 

4-12-99;  published  3-11- 

99 
Iowa;  comments  due  t>y  4- 

12-99;  published  3-11-99 
Kentucky;  comments  due  by 

4-14-99;  published  3-15- 

99 
Air  quality  implementatkm 
plans;  approval  and 
pronrxjigation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Ohk>;  comments  due  by  4- 

16-99;  published  3-17-99 
Air  quality  implementatk>n 
plans;  approval  and 
promulgatiori;  various 
States: 
Oregon;  comments  due  by 

4-14-99;  published  3-15- 

99 
Texas;  comments  due  t>y  4- 

14-99;  published  3-15-99 
Hazardous  waste: 
Mixed  low-level  radioactive 

waste;  storage,  treatment, 

and  dispositkxi;  comments 

due  by  4-15-99;  published 

3-1-99 

FEDERAL 

COMMUNICATIONS 

COMMSSION 

Common  carrier  servces: 
Inter-carrier  compensatkm 
for  Internet  service 
provider  (ISP)-t)ourKJ 
traffic;  comments  due  ty 
4-12-99;  published  3-24- 
99 

Radk)  broadcasting: 
Broadcast  and  cable  EEC 
mies  and  pdkaes; 
extension;  comments  due 
by  4-15-99;  published  4-5- 
99 
Low  power  FM  radk> 
service;  creation  and 
operatkxi;  comments  due 
by  4-12-99;  published  2- 
16-99 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  k>an  bank 

system: 

Consolidated  obligatkxts; 
joint  and  several  liability 
alk)cation;  comments  due 
by  4-12-99;  published  2- 
11-99 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 


IV 
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-  Death  benefits;  transfer  into 
G  Fund  after  participant's 
death;  comments  due  by 
4-12-99;  published  2-11- 
99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Progress  payments  and 
related  FinarKing  policies; 
comnrtents  due  t>y  4-12- 
99;  published  2-10-99 
Federal  property  management: 

Purchase  or  lease 
determinations  guidelines 
and  use  of  private 
irispection,  testing,  aixl 
grading  services; 
comments  due  by  4-12- 
99;  published  2-10-99 
Federal  travel: 

Travel  and  relocation 
expenses  test  programs; 
comments  due  by  4-12- 
99;  published  2-10-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Personal  Responsibility  and 
Work  Opportunity 
Reconciliation  Act  of  1996; 
implenDentation: 
Child  support  enforcement 
program;  revision  or 
elimination  of  obsolete  or 
inconsistent  provisions; 
comments  due  by  4-12- 
'     99;  published  2-9-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  labeling— 
Nutrient  content  daims; 
"healtfiy"  definition; 
partial  stay  extension; 
comments  due  by  4-15- 
99;  published  3-16-99 
Human  drugs  arxJ  t>iological 
products: 

In  vivo  radiopharmaceuticals 
used  for  diagrK>sis  and 
monitoring — 
Evaluation  and  approval; 
developing  medical 
imaging  drugs  and 
biologies;  guidance 
availability;  comments 
due  by  4-14-99; 
published  2-16-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Outpatient  diabetes  self- 
management  training 
services;  expanded 


coverage;  comments  due 
by  4-12-99;  published  2- 
11-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Fair  housing: 
Fair  Housing  Act  violations; 
civil  penalties;  comments 
due  by  4-12-99;  published 
2-10-99 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Audit  functions;  delegation 
to  States;  comments  due 
by  4-12-99;  published  2- 
10-99 
Federal  and  Indian  leases; 
oil  valuation;  comments 
due  t>y  4-12-99;  put)lished 
3-12-99 

INTERIOR  DEPARTMENT 
Reclamation  Bureau 

Farm  operation  in  excess  960 
acres,  information 
requirements;  and  lormerly 
excess  land  eligibility  to 
receive  non-full  cost 
irrigation  water;  comments 
due  by  4-12-99;  published 
3-11-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permarient  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Pennsylvania;  comments 
due  by  4-12-99;  put)lished 
3-12-99 
Surface  coal  mining  and 
reclamation  operations: 
Ownership  and  control 
mining  operations; 
definitions,  permit 
requirement,  enforcement 
actions,  etc.;  comments 
due  by  4-15-99;  putriished 
3-31-99 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Records,  reports,  and  exports 
of  listed  chemicals: 
Chemical  mixtures  ttiat 

contain  regulated 

chemicals;  comments  due 

by  4-16-99;  published  2- 

12-99 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Aliens — 
Employment  eligibility 
verification;  acceptable 
receipts;  comments  due 


by  4-12-99;  published 
2-9-99 
JUSTICE  DEPARTMENT 
illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act 
and  Debt  Collection 
Improvement  Act; 
implementation: 
Employer  sanctions,  unfair 
immigration-related 
employment  practice 
cases,  and  immigration- 
related  document  fraud; 
comments  due  by  4-13- 
99;  published  2-12-99 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Progress  payments  and 
related  financing  policies; 
comments  due  by  4-12- 
99;  published  2-10-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities  and  investment 

companies: 

Elecb^onic  Data  Gathering, 
Analysis,  and  Retrieval 
(EDGAR)  system 
modemization;  comments 
due  by  4-15-99;  published 
3-16-99 
Securities: 

International  dtedosure 
standards;  foreign  private 
issuers  conformance; 
comments  due  by  4-12- 
99;  published  2-9-99 

Registered  broker  dealers 
and  transfer  agents  arxl 
Year  2000  compliance; 
operational  capatiility 
requirements;  comments 
due  by  4-12-99;  published 
3-11-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawtxkjge  operations: 
Fk)rida;  comments  due  by 

4-12-99;  published  2-9-99 
Massachusetts;  comments 

due  by  4-14-99;  put>lished 

3-15-99 
Ports  arxl  waterways  safety: 
Hudson  River,  NY;  safety 

zone;  comments  due  by 

4-13-99;  published  2-12- 

99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviaticn 
Administration 

Airworthirwss  directives: 
Fairchikl;  commerrts  due  by 

4-12-99;  published  2-18- 

99 
Fokker;  comments  due  by 

4-14-99;  published  3-15- 

99 


McDonnell  Douglas: 
comments  due  by  4-16- 
99;  published  3-2-99 

Rolls-Royce  Ltd.;  comments 
due  by  4-12-99;  published 
2-10-99 

Texton  Lycoming;  comments 
due  by  4-12-99;  published 
2-10-99 
Class  E  airspace;  comments 

due  by  4-15-99;  published 

3-8-99 
Restricted  areas;  comments 

due  by  4-12-99;  published 

2-26-99 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safsty  Administration 

Fuel  ecorwmy  standards: 
Passenger  autombiles;  kwv 
volume  manufacturer 
exemptions;  comments 
due  by  4-12-99;  published 
3-11-99 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Flraarms  Bureau 
Alcoholk:  beverages: 
Distilled  spirits,  wine,  and 
malt  beverages;  labelirig 
and  advertising — 
Fill  starxlards;  comments 
due  by  4-12-99; 
published  2-9-99 

TREASURY  DEPARTMENT 
Customs  Servles 

Automated  Export  System: 
Shipper's  export  declarations 
and  outtwund  vessel 
manifest  information; 
electronk:  transmission; 
cross  reference  to  Cerisus 
Bureau  regulations; 
comments  due  by  4-13- 
99;  published  2-12-99 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 
Group-term  life  insurance 
coverage  costs;  uniform 
premium  table;  comments 
due  by  4-13-99;  published 
1-13-99 

Procedure  and  administration: 
Timely  mailing  treated  as 
timely  filing/electronk: 
postmartc;  comments  due 
by  4-15-99;  published  1- 
15-99 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cun'ent 
session,  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Servwe)  on  202-623- 
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6641.  This  list  is  also 
available  online  at  http:// 
www.nafa.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-612-1808).  The 


text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http7/ 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1212/P.L  106-7 

To  protect  producers  of 
agricultural  comrrxxiities  who 
applied  for  a  Crop  Revenue 
Coverage  PLUS  supplemental 
endorsement  for  the  1999 


crop  year.  (Apr.  1,  1999;  113 

Stat.  12) 

Last  List  April  2,  1999. 


Public  Laws  Eiectronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  put)lic  laws.  To 


sut)scribe,  serxj  E-mail  to 
listproc@luclcy.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 
IMame. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
sen^ice.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


VI 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  tfie  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  arxl  which  is  now  availatJie  for  sale  at  the  Government  Printing 

Office. 

A  cfwckist  of  current  CFR  volumes  comprising  a  complete  CFR  set 

also  appears  in  ttie  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  wtiich  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  tfie  Govemn>ent  Printing 

Office's  GPO  Access  Service  at  http7/www.access.gpo.gov/nara/cfr/ 

irxJex.html.  For  information  atxxjt  GPO  Access  call  the  GPO  User 

Support  Teamat  1-888-293^98  (toH  free)  or  202-512-1530. 

The  arvmal  rate  for  subscriptkxi  to  all  revised  paper  volumes  is 

$951 .00  domestK,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  tfie  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  nxxiey  order,  GPO  Deposit 

Account,  VISA.  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8KX)  a.m.  to  4KX)  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

rm*  stock  Number 

1, 2  (2  Resen/ed) (869-034-00001-1) ... 

3  (1997  Compikifion 
and  Ports  100  and 
101) 


5.00     sjan.  1,  1998 


(869-03iH»002-9) 19.00 

4 (869-034-00003-7) 7M 

5  Paris: 

1-^99  (869^038-00004-1) 37.00 

700-1 199 „ (869-034-00005-3) 26.00 

1200-€nd,  6  (6 

Resewed) (869-034-00006-1) 39J0O 


'Jon.  1 
»Jan.  1 

Jan.  1 
Jan.  1 


Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jon.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jon.  1 
Jan.  1 
Jaa  1 
Jan.  1 
Jan.  1 
Jon.  1 
Jon.  1 
Jon.  1 

8 „ (869-O34-O0022-3) 33.00       Jan.  1 

9Par1s: 

1-199  (869-034-00023-1) 40.00        Jan.  1 

200-€nd ~ (869-034-00024-0) 33.00       Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

•11 _ (869-038-0002-6)  20.00       Jan.  1 

12 


1-26 (869-038-00007-5) 25.00 

27-52  (869-03W)0008-3) 32.00 

53-209  ...> _ (869-038^)0009-1) 20.00 

210-299 (869^<Ji4-00010-0) 44.00 

300-399 (869-038-00011-3) 25.00 

400-699 (869^)38-0001^1) 37.00 

700-699 (869-034-00013^) 3aOO 

900-999 (869-034-00014-2) 39.00 

1000-1 199 (869-034-00015-1) 44.00 

1200-1599 „. (86WB4^)0016-9) MM 

1600-1899 (869-034-00017-7) 58X» 

1900-1939  (869^)34-00018-5) MJOO 

1940-1949  (869-034-O0019-3) 33J)0 

1950-1999  (869-034-00020-7) 40.00 

2000-End (869-034-00021-5) 24.00 


10 

0-50 (869-034-00025-8) 39.00 

51-199 {86WJ34-00026-6)  _....  32.00 

200-499  . (869-034-00027-4) 31.00 

500-€nd  (869-034^0028-2) 43.00 


1-199  „ (869-038-O003frO) 

200-219 (869-038-00031-8) 

220-299 (869-038-00032-6) 

300HJ99 (869-034-00033-9) 

500-599 (869-038-00034-2) 


17.00 
20.00 
40.00 
23.00 
24.00 


600-£nd  (869-034-00035-5) 44.00 

•13 (869-038-00036-9) 25«) 


Jan.  1 
Jon.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jon.  1 

Jon.  1 


1998 
1998 

1999 
1998 


1998 

1999 
1999 
1999 
1998 
1999 
1999 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 
1998 

1998 

1998 
1998 

1998 
1998 
1998 
1998 

1999 

1999 
1999 
1999 
1998 
1999 
1998 

1999 


THto  Stock  Nufnb0f 

14  Parts: 

1-59 „ (869-034-00037-1) 

60-139 (869-03*^)0038-0) 

140-199 (869-034m003M) 

200-1199 (869-034-00040-1) 

120O-End (869-038^)0041-5) 

15  Parts: 

0-299  (869^)34^)0042-8) 

300-799 (869-C34-00043-6) 

800-€nd  (86W134-00044-4) 

16  Parts: 

0-999  (869-038-00045^) 

lOOO^nd (869-034-00046-1) 

17  Parts: 

1-199  (86W)34-00048-7) 

200-239 (869-034^)0049-5) 

240-End  _ (869^)34-00050-9) 

18  Parts: 

1-399  (869-034-00051-7) 

400-End  (869-034-00052-5) 

19  Parts: 

1-140  ^ (869-034-00053-3) 

141-199 „ (86W)34-00054-1) 

200-€nd (869^)34-00055-0) 

20  Parts: 

1-399  (869-034^)0056-«) 

400-499 _ (869-034-00057-6) 

500-End (869-034-00058-« 

21  Parts: 

1-99 (869-034-00059-2) 

100-169 (869-034-00060-6) 

170-199 „. (869^)34^)0061-4) 

200-299 _ (869-034-00062-2) 

300-499 (869-034-00063-1) 

500-599 (869-034-00064-9) 

600-799 „ (869-O34-00065-7) 

800-1299 (86W)34^)0066-5) 

1300-€nd _...  (869-034-00067-3) 

22  Parts: 

1-299  (869-034-00068-1) 

300-€nd  „.  (869-034-00069-0) 

23 (869-034-00070-3) 

24  Parts: 

0-199  „ „ (869-034O0071-1) 

200-499 (869-O34-O0072-0) 

S0O-W9 (869-034^)0073^) 

700-1699 (869-034-00074-6) 

170(«nd (869-034^)0075-4) 

25 (869-034-00076-2) 

§§1.0-1-1.60 (869-034-00077-1) 

§§  1.61-1.169 (869-034-00078-9) 

§§1.170-1.300 (869-034^)0079-7) 

§§1.301-1.400 (86W»34-00080-1) 

§§1.401-1.440 „ (869-034-O0081-9) 

§§1.441-1^00  (869-034-00082-7) 

§§  1.501-1.640 (869-034-00083-5) 

§§1.641-1.850 (869-03*^)0084-3) 

§§1.851-1.907 (869-034-00085-1) 

§§1908-1.1000 (869-O34-O0086-O) 

§§1.1001-1.1400  (869-034-00087-8) 

§§1.1401-End  (869-034^)0088-6) 

2-29 (869-034-00089-4) 

30-39  (869-034-00090-W 

40-49  (869-034-00091-6) 

50-299 (869-034^)0092-4) 

300-499 (869-034-00093-2) 

500-599 „ (869-034^)0094-1) 

600-End (869-034^)0095-9) 

27  Parts: 

1-199 (869-034-00096-7) 


PriM      Rwlslon  Mis 


47X)0 

Jon.  1,  1996 

4OJ0O 

Jan.  1, 1998 

16.00 

Jan.  1, 1998 

29J0 

Jon.  1, 1998 

TAJOO 

Jon.  1. 1999 

22.00 

Jan.  1,  1998 

33.00 

Jan.  1, 1998 

2300 

Jon.  1,  1998 

32.00 

Jon.  1, 1999 

33.00 

Jon.  1, 1998 

27.00 

Apr.  1,  1998 

32.00 

Apr.  1,  1998 

40.00 

Apr.  1.  1998 

45.00 

Apr.  1,  1998 

13.00 

Apr.  1,  1998 

3100 

Apr.  1,  1998 

33.00 

Apr.  1,  1998 

15.00 

Apr.  1.  1996 

29.00 

Apr.  1,  1998 

28.00 

Apr.  1,  1998 

44.00 

Apr.  1,  1998 

.._..  21.00 

Apr.  1,  1996 

27« 

Apr.  1,  1998 

28i)0 

Apr.  1,  1998 

......   9.00 

Apr.  1.  1998 

SOJO 

Apr.  1,  1998 

28.00 

Apr.  1,  1998 

9J0O 

Apr.  1,  1998 

32X0 

Apr.  1.  1998 

\2m 

Apr.  1,  1996 

41.00 

Apr.  1,  1998 

31 « 

Apr.  1,  1996 

25J0 

Apr.  1.  1998 

32.00 

Apr.  1,  1996 

28.00 

Apr.  1,  1998 

17.00 

Apr.  1,  1998 

45X10 

Apr.  1,  1998 

\7JO0 

Apr.  1.  1998 

42.00 

Apr.  1,  1998 

26.00 

Apr.  1,  1998 

46X10 

Apr.  1,  1998 

31.00 

Apr.  1,  1998 

23.00 

Apr.  1,  1998 

39.00 

Apr.  1,  1998 

29.00 

Apr.  1,  1998 

27.00 

Apr.  1,  1998 

32.00 

Apr.  1,  1998 

36.00 

Apr.  1,  1998 

350) 

Apr.  1,  1998 

38.00 

Apr.  1,  1998 

51.00 

Apr.  1.  1998 

..._.  36O0 

Apr.  1,  1998 

25.00 

Apr.  1,  1998 

16.00 

Apr.  1,  1998 

19.00 

Apr.  1,  1998 

34.00 

Apr.  1,  1998 

10.00 

Apr.  1,  1998 

9J0O 

Apr.  1,  1996 

49.00 

Apr.  1, 1998 
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Vll 


Stock  NURllMf 

,(869^)34-00097-5) 17.00 


TNto 

200-€nd  

28  Parts: .- 

0^  (869-O34-0009&-3) 36«) 

43-end ......  (869-034-00099-1)  30X)0 

29  Parts: 

0-99 (869-034-00100^ 26i)0 

100-499 (86W)J«-00101-7) 12.00 

500-899  ...„ (869-034-00102-5) 40D0 

900-1899 (869-O34-O0103-3) 20« 

1900-1910  (§§  1900  to 

1910.999) (869-034-00104-1) 

1910  (§§1910.1000  to 

end) (869-0344)0105-0) 27.00 

191 1-1925 (869-0J4-0010W) 17J0 

1926 (869^)34-00107-6) XJOO 

1927-End  ...- (869-034-00106-4) 41  JO 


RavMonOata 
*Apc.  1.  1998 


Titt* 


Stock  Numbar 


301 

1-199 _.....  (8694)34-00109-2) 33j00 

20(W99  ... (86W)34-001 10-6) 29.00 

700-End  (86W)34-001 1 1-4) 33.00 


31 

0-199  .... 
20(Knd 

32 


.  (8694)34-001 12-2) 20J)0 

.  (869^4)34-001 13-1) 46J0O 


1-39,  Vol.  I 15J)0 

1-39,  Vol.  H ~.  19X10 

1-39,  Vol.  IH  ....„ 18J0 

1-190  (869-034-00114-9) A7M 

191-399 (8694)344)01 15-7) 51  JO 

400-629 - (869^)344)01 16-5) 33J0O 

630-m (8694)344)01 17-3) 22i)0 

700-799 -.  (8694)344)01 18-1) 26J0O 

800-End  (869-0344)0119-0) 27  JO 

33  Parts: 

1-124  (8694)344)0120-3) 29J0 

125-199 (8694)344)0121-1) 38J0 

200-End  (8694)344)01224)) 30J0 

34  Parts: 

1-299  (8694)344)0123-8) 27.00 

30(M99 (8694)344)0124-6) 25.00 

400-End  „.  (8694)344)0125-4) 44.00 

35 (8694)344)0126-2) 14.00 

3A  Psfte 

1-199  (8694)34-00127-1) 20J0 

200-299 (8694)34-00128-9) 21  JO 

300-EnGl  (8694)344)0129-7) 35J0 

37  (86M)344)013O-1) 27J0 

38  Parts: 

0-17 „ (8694)344)0131-9) 34J0 

18-ind  (869-0344)0132-7) 39J0 


Julyl. 
Juiyi. 

Julyl. 
Julyl. 
Julyl, 


44J0       Julyl, 


Julyl. 
Julyl, 
Julyl. 
Julyl, 

Julyl, 
Julyl, 
Juiyl. 

Julyl. 
Julyl, 

'Julyl. 
'Julyl. 

Jiiyl. 
Julyl, 
July  1, 
*July  1, 
Julyl. 
Julyl. 

Julyl, 
Julyl, 
Julyl. 

Julyl, 
Julyl, 
Julyl. 

Julyl. 

Julyl, 
Julyl, 
Julyl. 

Julyl, 

Julyl. 
Julyl. 


39 .....(869-0344)0133-5) 23J0  Julyl. 

40  Parts: 

1^ (869^)34-00134-3) 31  JO  Julyl, 

50-51  (8694)344)0135-1) 24J0  Julyl, 

52  (52J1-62.1018) (8694)34-001364)) 28JQ  Jiiy  1, 

52  (52.1019-&HJ) (8694)344)0137-8) 33J0  July  1, 

53-59 (869-0344)013^*) 17.00  Julyl, 

60  (86W)344)0139-4) 53J0  Julyl, 

61-62 ..(8694)344)0140-8) 18.00  Julyl. 

63 (86W)344)0141-6) 57  aw  Julyl, 

64-71  (8694)34-00142-4) 11.00  Julyl, 

72-80 (8694)344)014*-2) 36J0  Julyl, 

81-85. (8694)344)0144-1) 31.00  Julyl, 

86 (8694)344)0144^ 53  JO  Julyl, 

87-135 (8694)344)0146-7) 47.00  Julyl, 

136-149 (8694)344)0147-5) 37  JO  Julyl, 

150-189 (8694)344)0148-3) 34.00  Julyl, 

190-259  ..... (8694)344)0149-1) 23J0  July  1, 

260-266 (869-0344»150-9) 29  JO  July  1, 


998 
998 

998 
998 
998 
998 

998 

998 
998 
998 
998 

998 
998 
998 

998 
998 

984 
984 
984 
998 
998 
998 
998 
998 
998 

998 
998 
998 

998 
998 
998 

998 

998 
998 
998 

998 


998 
998 

998 


998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 
998 


266-299 (8694)34-00151-3) 33J0 

300-399 (869-0344)0152-1) 26J0 

400-424 (8694)344)01534)) 33.00 

425-699 (8694)344)0154-8) 42J0 

700-789 (8694)344)0155-«) 41  JO 

790-End  _ (8694)344)0156-4) 22J0 

41Chaptsrs: 

1, 1-1  to  1-10 13J0 

1, 1-1 1  to  Appancfx,  2  (2  Reserved) 13J0 

3-6 14J0 

7 6J0 

8 450 

9  13J0 

I  \^^  I  /      •■■•••••••■■•■••*••■«••••••••••■•••••••••••«•••■••••«••••••••••••  7«^R^ 

18,  Vol.  I,  Ports  1-5 13J0 

18,  Vol.  II,  Ports  6-19 13J0 

18,  Vol.  Ill,  Ports  20-52 13J0 

19-100  ....„ —  13J0 

1-100  (869-034-00157-2) 13J0 

101  (8694)344)0158-1) 37  JO 

102-200 (8694)344)0158-9) 15J0 

201-&td  (8694)344)0160-2) ......  13J0 

42  Parts: 

1-399  (86W)344)0161-1) ......  34J0 

400-429 (8694)344)0162-9) 41  JO 

430-End  (8694)344)016*-7) 51  JO 


431 

1^999  (8694)344)0164-5) 30.00 

1000-end (8694)34-00165-3) 48J0 

44 (869^)344)0166-1) 48.00 


46 

1-199  (8694)344)0167-0) 30J0 

20(M99 (869-034-00168-8) 18J0 

500-1 199 (8694)344)0169-6) 29  JO 

1200-End (86W)344)01 7(M)) 39  JO 

46Part8: 

1-40  (8694)344)0171-8) 26J0 

41-69  (8694)344)0172-6) 21  JO 

70-89  (8694)34«)173-4) 8J0 

90-139 (869-0344)0174-2) 26J0 

140-155 (8694)344)0175-1) 14J0 

156-165 (8694)344)0176-9) 19  JO 

166-199 (869-0344)0177-7) 25  JO 

200-499 (86W)344)0178-5) 22J0 

SOO-End  (8694)344)0179-3) 16J0 

47  Parts: 

0-19 (8694)344)0180-7) 36J0 

20-39  (8694)344)0181-5) 27.00 

40-69  (869-034-00182-3) 24J0 

70-79  (8694)344)0183-1) 37  JO 

80-End  (869-0344)0184-0) 40.00 

48CtMptsrs: 

1  (Ports  1-51)  (869-034-00185-8) 51  JO 

1  (Ports  52-99)  - (8694)344)0186-6) 29J0 

2  (Ports  201-299) (8694)344)0187-4) 34J0 

3-6  „ (8694)344)0188-2) 29J0 

7-14 {8694)344)018»-1) 32J0 

15-28  (869-034-00190-4) 33.00 

29^nd  (8694)344)0191-2) 24.00 

49  Parts: 

1-99 (8694)344)0192-1) 31  JO 

100-185 (869-0344)0193-9) 50J0 

186-199 (8694)344)0194-7) 1 1  JO 
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the  Superintendent  of  Documents.  Prices  of 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart870 
RIN  a206-AI49 

Federal  Employees'  Group  Life 
Insurance  Program:  Court  Orders 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  interim 
regulations  to  implement  a  new  law, 
which  was  enacted  July  22, 1998.  This 
law  requires  that  provisions  of  a  court 
decree  of  divorce,  annulment,  or  legal 
separation,  or  the  terms  of  a  coiul  order 
or  court-approved  property  settlement 
agreement  relating  to  such  a  court 
decree  be  followed  instead  of  the 
otherwise  existing  statutory  order  of 
precedence  for  payment  of  benefits 
imder  the  Federal  Employees'  Group 
Life  Insurance  Program. 

DATES:  Interim  rules  are  effective  May  6, 
1999.  Comments  must  be  received  on  or 
before  June  7, 1999. 

ADDRESSES:  Send  written  comments  to 
Abby  L.  Block,  Chief,  Insurance  Policy 
and  Information  Division,  Office  of 
Insurance  Programs,  Retirement  and 
Insiurance  Service,  Office  of  Personnel 
Management,  PO  Box  57,  Washington, 
DC  20044;  or  deliver  to  OPM,  Room 
3425, 1900  E  Street,  NW,  Washington, 
DC;  or  FAX  to  (202)  606-0633. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Leibach,  (202)  606-0004. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Employees'  Group  Life 
Insiu-ance  (FEGLI)  law  sets  an  order  of 
precedence  for  payment  of  benefits 
following  the  deadi  of  an  insured 
employee,  annuitant,  or  compensationer 
(5  U.S.C.  8705).  First  in  the  order  of 
precedence  is  a  designated  beneficiary. 


There  has  been  no  statutory  limitation 
on  chemging  designations. 

When  a  divorce  decree  requires  an 
individual  insured  under  FEGLI  to 
name  his/her  children  or  former  spouse 
as  the  beneficiary,  it  is  possible  the 
individual  may  not  comply  or  may 
comply  and  then  change  the  designation 
at  a  later  date.  This  action,  while 
potentially  in  violation  of  the  coiul 
order,  did  not  violate  the  FEGLI  law. 

Pub.  L.  105-205,  112  Stat.  683, 
enacted  July  22, 1998,  requires  benefits 
to  be  paid  in  accordance  with  the  terms 
of  a  court  decree  of  divorce,  annulment, 
or  legal  separation,  or  the  terms  of  any 
court  order  or  court-approved  property 
settlement  agreement  relating  to  a  court 
decree  of  divorce,  annulment,  or  legal 
separation,  regardless  of  whether  or  not 
the  insured  individual  actually 
completes  a  designation  complying  with 
the  court  order,  if  the  court  order  is 
received  in  the  appropriate  office  before 
the  death  of  the  insured  individual.  To 
the  extent  provided  in  the  coiul  order, 
the  court  order  supersedes  any  prior 
designation  by  the  insured  individual. 
Pub.  L.  105-205  also  prohibits  an 
insured  individual  from  changing  his/ 
her  designation,  unless  the  person(s) 
named  in  the  court  order  agrees  or 
unless  the  coml  order  is  subsequently 
modified  by  the  coml  that  originally 
issued  it. 

These  regulations  define  the  t3T)es  of 
court  orders  that  the  law  applies  to  and 
state  that  the  statutory  order  of 
precedence  will  not  be  applicable  if 
such  a  court  order  has  been  received  in 
the  appropriate  office  on  or  after  the 
date  of  enactment  of  the  legislation  and 
prior  to  the  death  of  the  insured.  The 
appropriate  office  for  active  employees 
is  their  employing  agency;  the 
appropriate  office  for  separated 
employees  (annuitants)  is  OPM.  For  a 
compensationer,  during  the  first  12 
months  of  nonpay  status  the  appropriate 
office  is  their  employing  agency;  after 
separation  or  the  completion  of  12 
months  in  nonpay  status,  the 
appropriate  office  is  OPM.  To  avoid  the 
possibility  of  a  fraudulent  submission, 
we  are  requiring  that  certified  copies  of 
the  court  orders  be  submitted. 

In  the  event  of  conflicting  court 
orders,  the  Office  of  Federal  Employees' 
Group  Life  Insurance  (OFEGLI)  will  pay 
benefits  based  on  whichever  court  order 
has  the  earliest  date  of  execution  and 
meets  the  requirement  of  having  been 


received  by  the  appropriate  office  on  or 
after  the  date  of  enactment  and  before 
the  death  of  the  insured.  (A  domestic 
relations  court  order  from  one  court 
does  not  automatically  have  the  effect  of 
modifying  an  existing  domestic 
relations  court  order  from  another 
court.) 

Pub.  L.  105-205  also  allows  a  court 
order  to  direct  the  insured  to  make  an 
irrevocable  assignment  to  the  person(s) 
named  in  the  court  order.  However, 
until  the  insured  individual  properly 
completes  an  assignment  form,  the 
assignment  does  not  occur. 

These  regulations  also  correct  an  error 
to  §  870.506(e)(2)  to  state  that  eligible 
employees  who  return  to  Federal  service 
after  a  break  in  service  of  180  days  or 
more  receive  whatever  Optional 
insurance  coverage  they  had  before 
separation,  if  they  do  not  submit  a  Life 
Insurance  Election  specifically  electing 
or  waiving  Optional  insurance. 

Waiver  of  General  Notice  of  Proposed 
Rulemaking 

Under  section  553  (b)(3)(B)  and  (d)(3) 
of  title  5,  United  States  Code,  I  find  that 
good  cause  exists  for  waiving  the 
general  notice  of  proposed  rulemaking. 
These  regulations  implement  Pub.  L. 
105-205,  which  became  effective  July 
22, 1998. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  wiH  only  affect 
life  insurance  benefits  of  Federal 
employees  and  retirees. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  wiUi  Executive  Order  12866. 

List  of  Subfects  in  5  CFR  Part  870 

Administrative  practice  and 
procedure.  Government  employees. 
Hostages,  fraq,  Kuwait,  Lebanon,  Life 
insurance.  Retirement. 

U.S.  Office  of  Persoanei  Management. 
lanice  R.  Lachance, 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  870  as  follows: 
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PART  87(>-FEOERAL  EMPLOYEES' 
GROUP  UFE  INSURANCE  PROGRAM 

1.  The  authority  citation  for  part  870 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8716;  subpart  J  also 
issued  under  sec.  599C  of  Pub.  L.  101-513, 
104  Stat.  2064.  as  amended;  §870.302  also 
issued  under  sections  11202(f),  11232(e),  and 
11246(b)  and  (c)  of  Pub.  L.  105-33,  111  Stat. 
251;  §§870.101,  870.801,  870.802,  and 
870.901  also  issued  under  Pub.  L.  105-205, 
112  Stat.  683. 

2.  In  §870.101,  the  definition  Court 
order  is  added  in  alphabetical  order  to 
read  as  follows: 

S  870.1 01    Definitions. 

***** 

Court  order  means  any  court  decree  of 
divorce,  annulment,  or  legal  separation, 
or  the  terms  of  any  court  order  or  coinl- 
approved  property  setdement  agreement 
relating  to  any  court  decree  of  divorce, 
annulment,  or  legal  separation,  the 
terms  of  which  require  FEGLI  benefits  to 
be  paid  to  a  specific  person  or  persons. 
***** 

3.  In  §  870.506,  the  third  sentence  of 
paragraph  (e)(2)  is  revised  to  read  as 
follows: 

§  870.506    Optional  insurance:  cancaliing  a 
waiver. 

***** 

(e)*  *  * 

(2)  *  *  *  If  the  employee  doesn't  file 
a  Life  Insurance  Election,  in  a  manner 
designated  by  0PM,  within  the  31 -day 
period,  the  employee  gets  whatever 
Optional  insurance  coverage  he/she  had 
immediately  before  separating  from 
Federal  service  and  is  considered  to 
have  waived  any  other  Optional 
insurance.  *  *  * 
***** 

4.  In  §870.801,  paragraph  (a), 
introductory  text,  is  revised,  paragraphs 
(d)  and  (e)  are  redesignated  as 
paragraphs  (e)  and  (f).  and  a  new 
paragraph  (d)  is  added  to  read  as 
follows: 

§  870.801    Order  of  precedence  and 
payment  of  benefits. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  benefits  are  paid 
according  to  thie  order  of  precedence 
stated  in  5  U.S.C.  8705(a),  as  follows: 

***** 

(d)(1)  If  there  is  a  court  order  in  effect 
naming  a  specific  person  or  persons  to 
receive  life  insurance  benefits  upon  the 
death  of  an  insured  individual,  Basic 
insurance  and  Option  A  and  Option  B 
insurance  will  be  paid  to  the  person  or 
persons  named  in  the  court  order, 
instead  of  according  to  the  order  of 
precedence. 


(2)  To  qualify  a  person  for  such 
payment,  a  certified  copy  of  the  court 
order  must  be  received  by  the 
appropriate  office  on  or  after  JiUy  22, 
1998,  and  before  the  death  of  the 
insured. 

(3)(i)  For  employees,  the  appropriate 
office  is  their  employing  agency. 

(ii)  For  annuitants,  the  appropriate 
office  is  OPM. 

(iii)  For  compensationers  during  the 
first  12  months  of  nonpay  status,  the 
appropriate  office  is  their  employing 
agency. 

(iv)  For  compensationers  after 
separation  or  the  completion  of  12 
months  in  nonpay  status,  the 
appropriate  office  is  OPM. 

(4)  If,  within  the  applicable  time 
ftames,  the  appropriate  office  receives 
conflicting  court  orders  entitling 
different  persons  to  the  same  insurance, 
benefits  wUl  be  paid  based  on 
whichever  court  order  was  issued  first. 
***** 

5.  In  §  870.802,  the  first  sentence  of 
paragraph  (a)  is  revised,  and  a  new 
paragraph  (i)  is  added  to  read  as  follows: 

§870.802    Designation  of  beneficiary. 

(a)  Except  as  provided  in  paragraph  (i) 
of  this  section,  if  an  insured  individual 
wants  benefits  paid  differendy  from  the 
order  of  precedence,  he/she  must  file  a 
designation  of  beneficiary.  *  *   * 
***** 

(i)  (1)  Except  as  provided  in  paragraph 
(i)(2)  of  this  section,  if  a  court  order  has 
been  received  in  accordance  with 
§  870.801(d),  an  insured  individual 
cannot  designate  a  different  beneficiary, 
unless 

(i)  The  person(s)  named  in  the  court 
order  gives  written  consent  for  the 
change,  or 

(ii)  The  court  order  is  modified. 

(2)  If  a  court  order  has  been  received 
in  accordance  with  §  870.801(d),  and  the 
court  order  applies  to  only  part  of  the 
insurance  benefits,  an  insured 
individual  can  designate  a  different 
beneficiary  to  receive  the  insurance 
benefits  that  are  not  included  under  the 
court  order.  If  the  insured  individual 
does  not  make  a  designation  for  these 
benefits  and  there  is  no  previous  valid 
designation  on  file,  benefits  will  be  paid 
according  to  the  order  of  precedence 
shown  in  §  870.801(a). 

(3)  If  a  court  order  received  in 
accordance  with  §  870.801(d)  is 
subsequenUy  modified  without  naming 
a  new  person  to  receive  the  benefits, 
and  a  certified  copy  of  the  modified 
court  order  is  received  by  the 
appropriate  office  before  the  death  of 
the  insured,  the  insured  individual  can 
designate  a  beneficiary.  Benefits  will  be 


paid  according  to  the  order  of 
precedence  shown  in  §  870.801(d)  if  the 
insiued  individual  does  not  complete  a 
new  designation  of  beneficiary. 

6.  In  §  870.901,  paragraph  (i)  is  added 
to  read  as  follows: 

§870.901    Assignments  permitted 

***** 

(i)  A  court  order  can  direct  that  an 
insured  individual  make  an  irrevocable 
assignment  to  the  person(s)  named  in 
the  court  order.  For  an  assignment  to  be 
effective,  the  insured  individual  must 
follow  the  procedures  in  §  870.902. 

[FR  Doc.  99-8279  Filed  4-5-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 
7  CFR  Part  1753 

RIN  0572-AB34 

Telecommunications  System 
Construction  Policies  and  Procedures 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Final  rule. 

SUMIMARY:  The  Rural  Utilities  Service 
(RUS)  hereby  amends  its  regulations  on 
telecommujiications  system 
construction  policies  and  procedures. 
This  revision  includes  empowering  the 
telecommunications  borrowers  by 
reducing  oversight  by  RUS  with  respect 
to  preparation  of  plans  and 
specifications,  bid  approvals,  and  final 
dociunent  approvals.  In  addition  to 
reducing  the  requirements  for  facilities 
construction,  RUS  will  also  make 
technical  corrections  and  clarifications, 
and  minor  technical  changes. 
EFFECTIVE  DATE:  This  regxdation  is 
effective  on  May  6, 1999. 
FOR  FURTHER  INFORIIATION  CONTACT: 
Orren  E.  Cameron  HI,  Director, 
Telecommunications  Standards 
Division,  Rural  Utilities  Service,  U.S. 
Department  of  Agriculture,  1400 
Independence  Avenue,  SW,  STOP  1598, 
Washington,  DC  20250-1598. 
Telephone:  (202)  720-8660;  e-mail: 
ecameron@rus.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  nde  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
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Justice  Reform.  RUS  has  determined 
that  this  final  rule  meets  the  applicable 
standards  provided  in  Section  3.  of  the 
Executive  Order.  In  addition,  all  State 
and  local  laws  and  regidations  that  are 
in  conflict  with  this  rule  will  be 
preempted,  no  retroactive  effect  will  be 
given  to  this  rule,  and,  in  accordance 
with  §  212(e)  of  the  Department  of 
Agriculture  Reorganization  Act  of  1994 
(7  U.S.C.  6912(e)),  administrative  appeal 
procedures,  if  any,  must  be  exhausted 
before  an  action  against  the  Department 
or  its  agencies  may  be  initiated. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
as  defined  in  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  The  RUS 
telecommunications  program  provides 
loans  to  borrowers  at  interest  rates  and 
terms  that  are  more  favorable  than  those 
generally  available  from  the  private 
sector.  RUS  borrowers,  as  a  result  of 
obtaining  federal  financing,  receive 
economic  benefits  which  exceed  any 
direct  economic  costs  associated  with 
complying  with  RUS  regulations  and 
requirements.  Moreover,  this  action 
liberalizes  certain  contract  requirements 
by  changing  contract  limits  thereby 
reducing  RUS  oversight  requirements 
and  further  offsetting  economic  costs. 
Therefore  an  analysis  imder  the 
Regulatory  Flexibility  act  is  not 
required. 

Information  Collection  and 
Recordkeeping  Requirements 

The  Office  of  Management  and  Budget 
(OMB)  approval  of  the  information 
collection  requirements  of  this  rule 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35.  as 
amended),  OMB  control  number  0572- 
0059,  has  expired.  In  the  preamble  of  its 
Notice  of  Proposed  Rulemaking  on 
Telecommunications  System 
Construction  Policies  and  Procedures, 
published  July  17, 1998,  (63  FR  38503), 
RUS  included  a  statement  regarding  the 
collection  of  information  in  this  rule 
and  provided  an  opportunity  for  public 
comment.  RUS  will  publish  a  Notice  in 
the  Federal  Register  upon  receipt  of 
OMB  approval  of  the  collection  of 
information.  No  person  is  required  to 
respond  to  the  collection  of  information 
required  by  this  rule  until  such  Notice 
is  published. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  final  rule  will  not 
significantly  affect  the  quality  of  the 


human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  of 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  Programs  imder 
No.  10.851,  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  No.  10.852,  Rural 
Telephone  Bank  Loans.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents, 
United  States  Government  Printing 
Office,  Washington,  DC  20402-9325. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Considtation,  which 
may  require  consultation  with  State  and 
local  officials.  See  notice  related  to  a 
final  rule  entitled  "Department 
Programs  and  Activities  Excluded  from 
Executive  Order  12372,"  (50  FR  47034) 
which  published  re-determined  that 
RUS  loans,  loan  guarantees,  and  RTB 
bank  loans  were  exempted  from 
coverage  under  this  order. 

Unfunded  Mandates 

This  rule  contains  no  Federal 
Mandates  (under  the  regulatory 
provision  of  Title  II  of  ^e  Unfunded 
Mandates  Reform  Act  of  1995)  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Thus,  this  rule  is  not    * 
subject  to  the  requirements  of  section 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act. 

Background 

RUS  has  undertaken  a  strategic  review 
of  all  policies  and  procedures  covering 
its  preloan  and  postloan  requirements  of 
borrowers.  This  review  was  part  of  RUS 
efforts  in  governmental  streamlining 
and  empowering  the  recipients  of  the 
loans  provided  imder  the  Rxual 
Electrification  Act  (RE  Act)  of  1936,  (7 
U.S.C.  901  et  seq.).  As  a  result  of  this 
review,  several  procediu«s  and  policies 
were  deemed  no  longer  necessary.  Other 
policies  and  procedures  have  been 
streamlined  and  RUS  will  place  more 
responsibility  with  the  borrowers  to 
insiue  a  more  cost  effective  review 
process  while  maintaining  the  required 
loan  security.  In  view  of  this  increased 
reliance  upon  borrowers  and  their 
consultants,  certain  provisions  have 
been  added  to  reduce  the  government's 
vulnerability  to  conflicts  of  interest. 
Provisions  have  also  been  added  for 
construction  of  headquarters  facilities 
piusuant  to  the  Rural  Electrification 


Loan  Restructiuing  Act  of  1993  (107 
Stat.  1356). 

RUS  is  also  making  technical 
corrections  to  final  regulations  which 
were  reorganized  and  redesignated  on 
September  27,  1990.  at  55  FR  39393.  In 
particular,  certain  regulations  contained 
cross  references  which  inadvertently 
had  not  been  updated.  This  action  is 
simply  a  correction  to  these  regulations 
with  no  change  to  substance.  Changes  to 
regidatory  text  are  merely  to  update 
cross  references.  As  currentiy 
published,  the  final  regulations  may 
prove  to  be  misleading. 

Comments 

Public  comments  were  received  from 
Hicks  and  Ragland  Engineering 
Company.  Harry  Hutson.  and  Century 
Telephone  Enterprises.  The  comments, 
recommendations,  and  responses  are 
sununarized  as  follows: 

Comment:  In  regard  to  §  1753.7(e)  one 
commenter  questioned  whether  new 
bids  had  to  be  taken  on  a  project  or 
changes  with  the  awarded  bidder  coidd 
be  negotiated  when  a  substantial  change 
in  the  plans  and  specifications  (P&S)  is 
required  after  executed  contacts  have 
been  obtained. 

Response:  Changes  in  the  plans  and 
specifications  do  not  require  new  bids 
but  can  be  handled  by  contract 
amendments  as  described  in  §  1753.11. 

.Comment:  One  commenter  stated  that 
§  1753.2  defines  major  construction  as 
projects  estimated  to  cost  more  than 
$250,000,  and  minor  construction  as 
projects  estimated  to  cost  $250,000  or 
less.  Section  1753.46(2)  states  that 
contracts  under  $250,000,  may,  at  the 
borrower's  option,  be  negotiated. 
Section  1753.5(2)  states  tiiat  RUS 
approval  is  required  for  negotiated 
major  construction  contracts.  By 
definition  there  is  no  major  construction 
below  $250,000.  Therefore,  we  cannot 
have  a  negotiated  major  construction 
contract. 

Response:  Certain  RUS  contracts  such 
as  RUS  Forms  $25  and  545  for  central 
office  equipment  may  be  used  for 
negotiated  major  construction  with  RUS 
approval. 

Comment:  One  commenter  stated  that 
§  1753.46  discusses  minor  construction. 
Since  the  limit  for  minor  construction  is 
now  $250,000.  this  information  should 
be  in  the  minor  construction  section  not 
the  major  construction  section. 

Response:  RUS  believes  that  a 
discussion  of  the  use  of  the  RUS  Forms 
515  and  773  is  appropriate  in  this 
section.  RUS  added  a  sentence  to 
§  1753.77  in  this  final  rule  indicating 
that  the  rules  for  using  these  forms  are 
contained  in  subpart  F. 
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Comment:  One  commenter  stated  that 
minor  construction  can  be 
accomplished  via  work  order,  RUS 
Forms  773  or  515.  A  Form  515  contract 
under  $250,000  can  be  negotiated 
except  if  dqual  to  $250,000,  which  is 
almost  impossible.  To  make  this  more 
sensible,  the  borrower  should  be  able  to 
negotiate,  at  their  option.  Form  515 
contracts  costing  $250,000  or  less. 

Response:  RUS  agrees  with  this 
comment  and  made  the  change  in  the 
appropriate  paragraphs. 

Comment:  One  commenter  stated  that 
§  1753.7(e)  contains  the  statement 
"estimated  to  cost  over  $500,000  or  25% 
of  the  total  loan,  whichever  is  less." 
This  statement  appears  in  numerous 
paragraphs  throughout  this  part  1753 
but  in  these  statements  "whichever  is 
less"  does  not  appear.  For  clarity,  it 
shoiild  be  stated  each  time  the  statement 
appears  whether  you  mean  it  to  be  less 
than  or  more  than. 

Response:  RUS  agrees  with  this 
comment.  The  phrase  "whichever  is 
less"  is  added  in  the  appropriate 
paragraphs. 

Comment:  One  commenter  stated 
§  1753.48(b)  should  be  eliminated  since 
you  can  not  negotiate  above  $250,000. 

Response:  RUS  agrees  in  part  with 
this  comment.  The  first  sentence  in 
§  1753.48(b)  raises  the  negotiation  limit 
to  $250,000  and  is  useful.  The  second 
sentence  is  deleted  in  this  final  rule. 

Comment:  One  commenter  said  there 
shoiUd  be  no  reference  in  the  major 
construction  section  to  negotiated  RUS 
Form  515  or  773  contracts. 

Response:  Negotiated  RUS  Form  515 
contracts  operate  under  the  same  rules 
as  any  other  Form  515  contract  so  it  is 
covered  in  subpart  F.  RUS  Form  773  is 
only  mentioned  in  subpart  F  for  the 
reader's  convenience.  For  rules 
regarding  the  use  of  RUS  Form  773,  the 
reader  is  referred  by  subpart  F  to 
subpart  I. 

Comment:  One  commenter  stated  that 
§  1653.47(c)  requires  checklist  Form  553 
be  completed  and  signed  by  the 
borrower's  engineer  and  submitted  to 
RUS  for  review  with  the  plans  and 
specifications.  RUS  Form  553  is  so  out 
of  date  that  the  Washington,  D.C.,  staff 
does  not  use  it  or  require  it.  Rus  Form 
553  should  be  updated  or  eliminated. 

Response:  RUS  agrees  with  this 
comment  and  references  to  Form  553 
are  deleted  in  this  final  rule. 

Comment:  One  commenter  stated  that 
there  is  confusing  language  in 
§  1753.48(b)  regarding  negotiated 
procurement  for  RUS  Form  515 
contract.  The  first  part  of  the  paragraph 
says  bids  are  not  required  for  outside 
plant  construction  which  is  estimated  to 
cost  less  than  $250,000,  but  the  last  part 


says  plans  and  specifications  for 
proposed  contracts  exceeding  $500,000 
must  be  approved  by  RUS  before 
negotiations  with  a  contractor  may 
begin. 

Response:  RUS  agrees  with  this 
comment.  The  second  sentence  in 
§  1753.48(b)  is  deleted  in  this  final  rule. 

List  of  Subjects  in  7  CFR  Part  1753 

Communications  equipment,  Loan 
programs — commimications.  Reporting 
and  recordkeeping  requirements.  Rural 
areas,  Telecommunication,  Telephone. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  chapter  XVII  is  amended  as 
follows: 

PART  1753— TELECOMMUNICATION 
SYSTEM  CONSTRUCTION  POUCIES 
AND  PROCEDURES 

1.  The  authority  citation  for  part  1753 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  501,  7  U.S.C.  901  at 
seq. 

2.  Revised  §  1753.1,  paragraph  (a)  to 
read  as  follows: 

§1753.1    General. 

(a)  The  standard  RUS 
Telecommunications  Loan  Dociunents 
contain  provisions  regarding 
procurement  of  materials  and 
equipment  and  construction  of 
telecommunications  facilities  by 
telecommunications  borrowers.  This 
part  implements  certain  of  the 
provisions  by  setting  forth  requirements 
aSd  procedures.  Borrowers  shall  follow 
these  requirements  and  procedures 
whenever  using  loan  funds  to  purchase 
materials  and  equipment  or  perform 
construction,  unless  they  have  received 
the  Administrator's  written  approval  to 
do  otherwise. 
***** 

3.  Amend  §  1753.2  to  add  a  new 
definitions  for  "loan  piuposes,"  "RUS," 
and  "RTB,"  and  revise  the  definitions  of 
"major  construction",  "minor 
construction"  and  "modernization 
plan"  to  read  as  follows: 

§1753.2    Definitions. 

***** 

Loan  purposes — ^The  high  level 
objectives  of  the  loan  are  to  fund  the 
construction.  These  piuposes  are  first 
stated  in  the  characteristics  letter 
described  in  7  CFR  1737.80,  which  is 
sent  to  the  applicant  to  offer  a  loan  after 
RUS  has  completed  its  preloan  studies. 

Major  construction — ^A 
teleconununications  plant  project 
estimated  to  cost  more  than  $250,000, 
including  all  labor  and  materials. 

Minor  construction — ^A 
telecommunications  plant  project 


estimated  to  cost  $250,000  or  less, 
including  all  labor  and  materials. 

***** 

Modernization  plan — ^A  State  plan, 
which  has  been  approved  by  RUS,  for 
improving  the  telecommunications 
network  of  those  Telecommunications 
Providers  covered  by  the  plan.  A 
Modernization  Plan  must  conform  to  the 
provisions  of  7  CFR  part  1751,  subpart 
B. 

*  *        *        •        * 

flTB— the  Raidl  Telephone  Bank, 
established  as  a  body  corporate  and  an 
instrumentality  of  the  United  States,  to 
obtain  supplemental  funds  fit)m  non- 
Federal  sources  and  utilize  them  in 
making  loans,  for  the  purposes  of 
financing,  or  refinancing,  the 
construction,  improvement,  expansion, 
acquisition,  and  operation  of  telephone 
lines,  facilities,  or  systems,  for  RUS 
borrowers  financed  imder  sections  201 
and  408  of  the  Act. 

RUS— Hie  Rmal  Utilities  Service,  an 
agency  of  the  United  States  Department 
of  Agriculture  established  pursuant  to 
Section  232  of  the  Federal  Crop 
Insiu'ance  and  Reform  and  Department 
of  Agriculture  Reorganization  Act  of 
1994  (Pub.  L.  103-354, 108  Stat.  3178), 
successor  to  Ruiai  Electrification 
Administration  with  respect  to 
administering  certain  electric  and 
telecommunications  program.  See  7  CFR 
1700.1. 

*  *        •        •        • 

4.  Revise  the  first  word  of  §  1753.3(a) 
fit)m  "Prior"  to  "Advance." 

5.  Amend  §  1753.5,  to  revise 
paragraph  (b)(1),  redesignate  paragraph 
(b)(2)  to  (b)(3),  and  add  a  new  paragraph 
(b)(2)  to  read  as  follows: 

§  1753.5    Methods  of  major  construction. 

*  *        *        *        • 

(b)  Contract  construction.  (1)  RUS 
approval  of  the  borrower's  award  of  the 
contract  is  not  required  if  the  contractor 
is  selected  through  sealed  competitive 
bidding,  the  bid  amount  is  $500,000  or 
less  and  the  contractor  is  not  a  company 
or  organization  affiliated  with  the 
borrower.  This  does  not  relieve  the 
borrower  of  the  requirements  of  bidding 
or  bid  evaluation  set  contained  in  this 
part. 

(2)  RUS  approval  of  the  borrower's 
award  of  the  contract  is  required  for  all 
other  competitively-bid  and  for 
negotiated  major  construction  contracts. 

*  *        *        •        * 

6.  Amend  §  1753.6,  to  revise 
paragraph  (a)  and  add  paragraph  (e)  to 
read  as  follows: 
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§  1753.6    Standards,  specifications,  and 
generai  requirements. 

(a)  Materials,  equipment,  and 
construction  financed  with  loan  funds 
must  meet  the  standards  and 
specifications  established  by  RUS.  7 
CFR  part  1755  lists  the  RUS  Bulletins 
containing  the  standards  and 
specifications  for  telephone  facilities. 
Materials  and  equipment  meeting  these 
standards  are  included  on  the  List  of 
Material  Acceptable  for  Use  on 
Telecommiuiications  Systems  of  RUS 
Borrowers,  LP.  300—4.  This  bulletin  may 
be  obtained  by  subscription  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402. 
***** 

(e)  All  software,  software  systems,  and 
firmware  financed  with  loan  funds  must 
be  year  2000  compliant,  as  defined  in  7 
CFR  1732.22(e). 

7.  Amend  §  1753.7,  to  revise 
paragraphs  (c)  and  (e)  to  read  as  follows: 

§1753.7    Pians  and  specifications  (P&S). 

***** 

(c)  The  appropriate  standards  and 
specifications  listed,  in  7  CFR  part  1755 
shall  be  included  in  the  P&S.  When  RUS 
has  not  prepared  standards  and 
specifications,  the  borrower  shall  use 
general  engineering  requirements  and 
specifications  prepared  by  the 
borrower's  engineer.  The  specifications 
prepared  by  the  borrower's  engineer  and 
based  on  general  engineering 
requirements  shall  be  subject  to  review 
and  approval  by  RUS  for  all  major 
construction,  including  major  projects 
which  would  be  exempted  from  RUS 
approval  under  paragraph  (e)  of  this 
section. 
***** 

(e)  RUS  approval  of  P&S  is  required 
for  construction  that  is  estimated  to  cost 
over  $500,000  or  25%  of  the  total  loan, 
whichever  is  less,  and  for  all  building 
construction.  P&S  for  all  other 
construction  are  exempt  firoir  RUS 
review  and  approval  excep'  ^ai,  at  the 
time  of  contract  approval,  RUS  will 
examine  the  plans  and  specifications  for 
conformity  with  the  loan  purposes  and 
to  determine  that  they  comply  with 
other  requirements  of  this  part. 
***** 

8.  Amend  §  1753.8,  to  revise 
paragraphs  (a)(1),  (a)(ll)(i),  (a)(ll)(ii) 
introductory  text,  (a)(ll)(iii) 
introductory  text,  and  (a)(12){i),  and  add 
a  new  paragraph  (a)(ll)(iv)  is  added  to 
read  as  follows: 

§  1 753.8    Contract  construction 
procedures. 

(a)  Sealed,  competitive  bidding — (1) 
Bid  opening  date:  The  borrower  is 


responsible  for  scheduling  the  bid 
opening  date,  if  RUS  review  of  P&S  is 
required  by  §  1753.7,  the  borrower  shall 
wait  until  approval  has  been  received 
before  setting  the  date.  In  setting  the 
date,  sufficient  time  should  be  allowed 
for  the  bidders  to  examine  the  project 
site  and  prepare  their  bids.  The 
borrower  shall  notify  GFR  of  the  bid 
date  and  invite  GFR  to  attend. 

*  *        »        »        * 

(11)  Award  of  contract:  (i)  The 
borrower  shall  obtain  from  the  engineer 
the  determination  of  the  lowest 
responsive  bid,  a  tabulation  of  all  bids 
and  the  engineer's  recommendation  for 
award  of  the  contract.  Contract  award  is 
subject  to  RUS  approval  if  either  the 
cost  of  the  project  is  over  $500,000  or 
the  contract  is  with  an  organization 
affiliated  with  the  borrower.  Contract 
award  of  all  other  projects  is  not  subject 
to  RUS  approval. 

(ii)  If  an  award  is  made,  the  borrower 
shall  award  the  contract  to  the  lowest 
responsive  bidder.  The  borrower  may 
award  the  contract  inunediately  upon 
determination  of  the  lowest  responsive 
bidder  if  the  following  conditions  are 
met: 
***** 

(iii)  If  RUS  approval  of  the  award  of 
contract  is  required  under  this 
paragraph  (a)(ll),  the  borrower  shall 
send  to  RUS  for  consideration  of 
approval  of  the  award: 

*  *        *        *        * 

(iv)  If  RUS  approval  of  the  award  of 
contract  is  not  required  imder  this 
paragraph  (a)(ll),  the  borrower  shall 
keep  a  file  available  for  inspection  by 
RUS.  The  file  shall  be  kept  for  at  least 
two  years  and  shall  include: 

(A)  One  copy  of  all  received  bids. 

(B)  The  engineer's  recommendation 
and  tabidation  of  all  bids  including 
"Buy  American"  evaluations,  if  any, 
and  all  other  evaluations  required  by 
law. 

(C)  Evidence  of  acceptance  of  the  low 
bid  by  the  borrower,  such  as  a  copy  of 
the  board  resolution  certified  by  the 
Secretary  of  the  board. 

(12)  Execution  of  contract:  (i)  The 
borrower  shall  submit  to  RUS  three 
original  counterparts  of  the  contract 
executed  by  the  contractor  and 
borrower. 
***** 

9.  Revise  §  1753.11,  paragraphs  (a)(3), 
(b)  and  (d)  to  read  as  follows: 

§  1 753.1 1    Contract  amendments. 

(a)  *  *  * 

(3)  The  amendment  causes  an 
unbonded  contract  to  require  a 
contractor's  performance  bond.  This 
would  occur  when  a  contract  that  is 


executed  in  an  amount  below  that 
requiring  a  performance  bond  by  7  CFR 
part  1788,  subpart  C,  is  amended  to  an 
amount  above  that  amount. 

(b)  Advance  RUS  approval  to  execute 
other  contract  amendments  is  not 
required.  These  amendments  may  be 
submitted  to  RUS  at  any  time  prior  to 
closeout.  If  a  borrower  wishes  to  receive 
an  advance  of  funds  based  on  an 
amended  contract  amount  (i.e., 
amendments  that  increase  a  contract  by 
less  than  20%),  the  borrower  may 
initiate  an  increase  in  the  amoimt 
approved  for  advance  by  submitting 
three  copies  of  the  amendment  to  RUS 
for  approval. 
***** 

(d)  Upon  execution  of  any 
amendment  that  causes  the  amended 
contract  amount  to  exceed  the  original 
contract  amoimt  by  20%  or  more,  three 
copies  of  the  amendment  shall  be 
submitted  to  RUS  for  approval. 

10.  Amend  §  1753.15,  to  redesignate 
paragraphs  (a)(2)  through  (a)(5)  as  (a)(3) 
through  (a)(6),  add  a  new  paragraph 
(a)(2),  and  revise  paragraphs  (a)(1)  and 
newly  designated  paragraphs  (a)(5)(i) 
and  (ii)  to  read  as  follows: 

§1753.15    General. 

(a)(1)  The  standard  RUS  loan 
documents  contain  provisions  regarding 
engineering  and  architectural  services 
performed  by  or  for  RUS 
telecommunications  borrowers.  This 
part  implements  certain  of  the 
provisions  by  setting  forth  the 
requirements  and  procedures  to  be 
followed  by  borrowers  in  selecting 
architects  and  engineers  and  obtaining 
architectural  and  engineering  services 
by  contract  or  by  force  accoimt. 

(2)  Borrowers  shall  obtain 
architectural  and  engineering  services 
only  from  persons  or  firms  which  are 
not  affiliated  with,  and  have  not 
represented,  a  contractor,  vendor  or 
manufactiuer  who  may  provide  labor, 
materials,  or  equipment  to  the  borrower 
imder  any  ciurent  loan. 
***** 

(5)(i)  For  major  construction,  services 
provided  by  architects  and  engineers 
not  on  the  borrower's  staff  must  be 
provided  imder  Form  220,  Architectural 
Service  Contract,  or  Form  217,  PosUoan 
Engineering  Service  Contract — 
Telecommunications.  These  contracts 
require  RUS  approval. 

(ii)  For  minor  construction,  borrowers 
may  use  the  contracts  in  paragraph 
(a)(5)(i)  of  this  section  for  postloan 
architectural  or  engineering  services  or 
any  other  form  of  contract,  such  as  Form 
245,  Engineering  Service  Contract, 
Special  Services — Telephone.  RUS 
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approval  of  contracts  for  postloan 
architectural  or  engineering  services 
associated  with  minor  construction, 
except  for  buildings  covered  in 
paragraph  (a)(6)  of  this  section,  is  not 
required. 
***** 

11.  Amend  §  1753.16,  to  revise 
paragraphs  (b)(1)  through  (b)(4)  to  read 
as  follows: 

§1753.16    Architectural  services. 

***** 

(b)(1)  The  borrower  shall  use  Form 
220  when  contracting  for  architectural 
services  for  major  construction,  except 
that  the  borrower  may  use  either  Form 
220  or  Form  217  if  the  building  is  an 
unattended  central  office  building. 

(2)  The  borrower  and  the  architect 
negotiate  the  fees  for  services  under 
Form  220. 

(3)  Reasonable  modifications  or 
additions  to  the  terms  and  provisions  in 
Form  220  may  be  made,  subject  to  RUS 
approval,  to  obtain  the  specific  services 
needed  for  a  building. 

(4)(i)  Three  copies  of  Form  220, 
executed  by  the  borrower  and  the 
architect,  shall  be  sent  to  GFR  to  be 
forwarded  to  RUS  for  approval.  RUS 
will  review  the  contract  terms  and 
conditions.  RUS  will  not  approve  the 
contract  if,  in  RUS's  judgment: 

(A)  Unacceptable  modifications  have 
been  made  to  the  contract  form. 

(B)  The  contract  will  not  accomplish 
loan  purposes. 

(C)  The  architectural  service  fees  are 
unreasonable. 

(D)  The  contract  presents 
unacceptable  loan  security  risk  to  RUS. 

(ii)  IfRUS  approves  the  contract,  RUS 
will  send  one  copy  to  the  architect  and 
one  copy  to  the  borrower. 
***** 

12.  Amend  §  1753.17(b)(l)(u)(D)  to 
remove  "(See  7  CFR  part  1758)",  add 
paragraph  (b)(l)(ii)(E),  and  revise 
paragraphs  (c)(l)(i)(C)  and  (c)(2)(i)(A)  to 
read  as  follows: 

§1753.17    Engineering  services. 

*        *        •        *        • 

(b)*  *  * 
(!)*•• 
(ii)*  *  * 

(E)  The  consulting  engineering  firm  is 
affiliated  with  or  has  represented  a 
contractor,  vendor,  or  manufacturer  who 
may  provide  labor,  materials,  or 
equipment  to  the  borrower  under  any 
current  loan. 
***** 

(c)  *  *  * 
(D*  *  • 

(i)*  *  * 

(C)  The  names,  qualifications,  and 
responsibilities  of  other  principal 


employees  who  will  be  associated  with 
providing  the  engineering  services. 

***** 

(2)  •  *   • 

(i)*  *  * 

(A)  A  copy  of  the  employee's 
qualifications  and  experience  record, 
unless  previously  submitted.  RUS 
requires  a  minimum  of  four  years  of 
construction  and  inspection  experience. 
The  employee  cannot  be  engaged  in  the 
actual  construction. 
*        *        *        *        * 

13.  Add  §  1753.18  to  read  as  follows: 

§1753.18    Engineer  and  architect  contract 
closeout  certifications. 

A  certification  of  completion  and 
inspection  of  construction  signed  by  the 
borrower  and  coimtersigned  in 
accordance  with  accepted  professional 
engineering  and  architectural  practice, 
by  the  engineer  or  architect,  shall  be 
prepared  as  evidence  of  completion  of  a 
major  construction  project.  This 
certification  shall  make  reference  to  the 
contract  number  and  contract  amount, 
and  shall  include  the  following: 

(a)  A  statement  that  the  construction 
is  complete  and  was  done  in  accordance 
with  the  RUS  approved  system  design 
or  layout  or  subsequent  RUS  approved 
changes. 

(b)  A  statement  that  the  construction 
was  for  loan  purposes. 

(c)  A  statement  that  construction  used 
RUS-accepted  materials  and  was  in 
accordance  with  specifications 
published  by  RUS  covering  the 
construction  which  were  in  effect  when 
the  contract  was  executed,  or  in  the 
absence  of  such  specifications,  that  it 
meets  other  applicable  specifications 
and  standards  (specify),  and  that  it 
meets  all  applicable  national  and  local 
code  requirements  as  to  strength  and 
safety. 

(d)  A  statement  that  the  construction 
complies  with  the  "Buy  American" 
provision  (7  U.S.C.  903  note)  of  the 
Rural  Electrification  Act  of  1936  (7 
U.S.C.  901  et  seq.). 

(e)  A  statement  that  all  necessary 
approvals  have  been  obtained  from 
regulatory  bodies  and  other  entities  with 
jurisdiction  over  the  project. 

(f)  A  statement  that  all  closeout 
documents  required  by  this  part  have 
been  examined  and  found  complete 
such  that  the  Contractor  has  fulfilled  all 
obligations  under  the  contract  except  for 
warranty  coverage. 

(g)  A  statement  that  the  engineer  or 
architect  is  not  affiliated  with  and  does 
not  represent  the  conttactor,  vendor,  or 
manufacturer  who  is  a  participant  in  the 
contract. 

14.  Revise  §  1753.25,  paragraphs  (a), 
(c),  and  (d)  as  follows: 


§1753^5    General. 

(a)  This  subpart  implements  and 
explains  the  provisions  of  the  Loan 
Documents  setting  forth  the 
requirements  and  the  procedures  to  be 
followed  by  borrowers  in  constructing 
headquarters,  commercial  office,  central 
office,  warehouse,  and  garage  buildings 
with  loan  funds. 
***** 

(c)  All  plans  and  specifications  for 
buildings  to  be  constructed  with  loan 
funds  are  subject  to  the  approval  of 
RUS.  In  addition,  preliminary  plans  and 
specifications  for  headquarters  and 
conunercial  office  buildings  to  be 
constructed  with  loan  funds  are  subject 
to  RUS  approval. 

(d)  RUS  Form  257,  Contract  to 
Construct  Buildings,  shall  be  used  for 
the  construction  of  all  headquarters, 
commercial  office,  central  office, 
warehouse,  and  garage  buildings  with 
loan  funds.  Refer  to  §  1753.26  for  further 
instructions. 
***** 

15.  Amend  §  1753.26,  to  redesignate 
paragraphs  (a)  through  (d)  and  (b) 
through  (e)  respectively.revige 
redesignated  paragraph  (b)(1)  and  add  a 
new  paragraph  (a)  to  read  as  follows: 

§1753.26    Plans  and  specifications  (PAS). 

(a)  For  headquarters  and  commercial 
office  buildings  only,  the  borrower  shall 
prepare  preliminary  P&S  showing  the 
floor  plan  and  general  architectural 
details  of  the  building  to  be  constructed 
using  loan  funds.  In  particular,  the 
preliminary  P&S  shall  address  the 
requirements  of  §  1753.25(f)  and  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970  (42  U.S.C.  4601  et  seq.).  The  P&S 
shall  be  submitted  to  the  GFR  and  are 
subject  to  RUS  approval. 

(b)*  *  * 

(1)  RUS  Contract  Form  257,  Contract 
to  Construct  Buildings,  completed  to  the 
extent  explained  in  (c)  of  this  section. 
***** 

16.  Revise  §  1753.30,  paragraphs  (b), 
(c)(2),  and  (c)(3)  to  read  as  follows: 

§1753.30    Closeout  procedures. 

***** 

(b)  RUS  Form  257  Contract.  (1) 
Whenever  changes  were  made  in  the 
plans  and  specifications  which  did  not 
require  inunediate  submission  to  RUS  of 
an  amendment  under  §  1753.11,  a  final 
contract  amendment  showing  the 
changes  shall  be  prepared. 

(2)  Upon  completion  of  the  project, 
the  borrower  shall  obtain  certifications 
from  the  architect  or  engineer  that  the 
project  and  all  required  documentation 
are  satisfactory  and  complete.  The 
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requirements  for  this  certification  are 
contained  in  §  1753.18. 

(3)  The  engineer's  or  architect's 
contract  closeout  certification  and  the 
final  amendment  shall  be  submitted  to 
RUS  as  a  basis  for  the  final  advance  of 
funds  for  the  contract. 


(4)  After  all  required  RUS  approvals 
are  obtained,  final  payment  is  made  in 
accordance  with  artide  ID  of  RUS  Form 
257  once  the  borrower  has  received  the 
architect's  or  engineer's  certifications 
regarding  satisfactory  completion  of  the 
project. 


(c)*  •  • 

(2)  Complete,  with  the  assistance  of 
its  architect  or  engineer,  the  documents 
listed  in  the  following  table  that  are 
required  for  the  closeout  of  force 
accotuit  construction. 


Documents  Required  To  Closeout  Construction  of  Buildings 


RUS 

Description 

Use  with 

No.  of  copies  prepared  by 

Distribution 

Forni  No. 

Contract 

Force  account 

Contractor 

Architect/engi- 
neer 

Borrower 

Contractor 

238 

Construction  or  Equipment 
Contract  Amendment  (if 
not  previously  submitted, 
send  to  RUS  for  approval). 

Certificate  of  Completion 
(contract  construction)  ^ . 

Certificate  of  Contractor 

Waiver  and  Release  of  Lien 
From  Each  Supplier. 

Certificate  (buy  American)  ... 

"As  BuiT  Plans  and  Speci- 
fications. 

Guarantees,  Warranties, 
Bonds,  Operating  or  Main- 
tenance InstructKXis,  etc. 

Architect/Engineer  seismic 
safety  certification. 

X 

X 

X 
X 

X 
X 

X 
X 



(3) 
2 

(to  RUS) 

1 

1 

1 

1 
1 

1 

1 

(to  RUS) 
1 

181  

• 

231  

1 
1 

1 
1 

224 

213 

"x 

X 

None2  .... 

1 
2 

None 

None 

1 

^  Cost  of  materials  and  sconces  furnished  by  borrower  are  not  to  be  included  in  Total  Cost  on  RUS  Form  181 . 

2  When  only  minor  changes  were  made  dunng  constnjction,  two  copies  of  a  statement  to  thai  effect  from  the  Architect  will  be  accepted  instead 
of  the  "as  built'  Plans  and  Specifications. 


(3)  Make  distribution  of  the 
completed  docxunents  as  indicated  in 
the  table  in  this  section. 


17.  Revise  §  1753.36,  paragraph  (g)  to 
read  as  follows: 

§1753^    GwtaraL 

***** 

(g)  Materials  and  equipment  must 
meet  the  standards  and  general 
specifications  approved  by  RUS. 
Materials  and  equipment  included  in 
LP.  300-4,  "List  of  Materials  Acceptable 
for  Use  on  Telecommunications 
Systems  of  RUS  Borrowers",  have  been 
accepted  as  meeting  these  requirements. 
If  the  equipment  is  not  included  in  the 
"List  of  Materials"  but  has  been 
approved  for  field  trial  installation,  the 
borrower  must  in  each  instance  obtain 
field  trial  approval  from  RUS  prior  to 
entering  into  any  agreement  with  a 
supplier. 


18.  Revise  §  1753.37,  paragraph  (c)  to 
read  as  follows: 

S 1 753.37    Plans  and  specifications  (P&S). 


(C)  RUS  review  of  P&S  is  required  for 
construction  estimated  to  cost  over 
$500,000  total  or  estimated  to  cost  more 


than  25%  of  the  total  loan,  whichever  is 
less. 

(1)  If  RUS  review  is  reqiured,  the 
borrower  shall  submit  one  copy  of  the 
P&S  to  the  GFR  for  RUS  review. 

(2)  RUS  will  review  the  P&S  and 
notify  the  borrower  in  writing  of 
approval  or  disapproval. 

19.  Revise  §1753.38,  paragraphs 
(a){l)(i).  {a)(l)(v).  (a)(2)(i),  (a)(2)(v), 
(b)(1).  (b)(3).  (b)(5).  (e)(2).  and  {e)(3)  to 
read  as  follows: 

§  1 753.38    Procursmant  procedures. 

(a)*  *  * 

(1)  Solicitation  of  bids,  (i)  After  RUS 
approval  of  the  specifications  and 
equipment  requirements  (required  only 
for  projects  expected  to  exceed  $500,000 
or  25%  of  the  loan,  whichever  is  less), 
the  borrower  shall  send  "Notice  and 
Instructions  to  Bidders"  to  suppliers 
with  central  office  equipment  included 
in  the  current  Informational  Publication 
a.P.)  300-4,  "Ust  of  Materials 
Acceptable  for  Use  on 
Telecommunications  Systems  of  RUS 
Borrowers."  LP.  300-4  is  a  subscription 
item  available  from  the  Superintendent 
of  Dociunents,  U.S.  Government 
Printing  Office,  P.O.  Box  371954, 
Pittsbui^,  PA  15250-7954.  This 
"Notice"  may  also  be  sent  to  suppliers 
of  non-domestic  equipment  ciurently 
accepted  by  RUS  as  meeting  RUS 


technical  standards.  The  "Notice"  may 
also  be  sent  to  suppliers  of  central  office 
equipment  accepted  for  field  trial. 

***** 

(v)  At  the  request  of  an  invited 
supplier,  the  borrower  shall  provide  two 
copies  of  the  P&S. 

(2)  Technical  sessions,  (i)  The 
borrower  shall  schedule  individual 
technical  sessions  by  the  suppliers, 
notify  each  supplier  of  its  scheduled 
date  and  time,  notify  the  GFR  of  all 
scheduled  dates  and  times,  and  request 
the  following  be  available  at  the 
technical  session: 
***** 

(v)  After  evaluation  of  the  technical 
proposals  and  RUS  approval  of  the 
changes  to  P&S  (required  only  for 
projects  that  are  expected  to  exceed 
$500,000  or  25%  of  the  loan,  whichever 
is  less),  sealed  bids  shall  be  solicited 
from  only  those  bidders  whose  technical 
proposals  meet  P&S  requirements. 
When  fewer  than  three  bidders  are 
adjudged  qualified  by  the  borrower  to 
bid,  RUS  approval  must  be  obtained  to 
proceed.  Generally,  RUS  will  grant  such 
approval  only  if  the  borrower  can 
demonstrate  to  the  satisfaction  of  RUS 
that  a  good  faith  effort  was  made  to 
obtain  at  least  three  competitive  bids. 
This  would  be  demonstrated  if  all 
suppliers  ciurently  listed  in  LP.  300-4 
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were  invited  to  submit  technical 
proposals. 

***** 

(b)*  *  * 

(1)  After  RUS  approval  of  the  P&S  and 
equipment  requirements  (required  only 
for  contracts  expected  to  exceed 
$500,000  or  25%  of  the  loan,  whichever 
is  less),  the  borrower  shall  send  two 
complete  copies  of  the  approved  P&S  to 
the  supplier  an  request  that  a  proposal 
be  submitted. 
***** 

Is)  If  the  contract  is  expected  to 
exceed  $500,000  or  25%  of  the  loan, 
whichever  is  less,  changes  in  the  P&S 
resulting  from  the  technical  session 
shall  be  subject  to  RUS  review  and 
approval. 
***** 

(5)  The  borrower  shall  obtain  an 
award  recommendation  from  its 
engineer. 


(e) 


(2)  The  borrower  shall  prepare  a  plan 
containing  an  outline  of  the  proposed 
use  of  the  equipment,  the  proposal  bom 
the  supplier  and  an  estimate  of  the 
installation  cost.  If  the  total  cost  exceeds 
$500,000,  RUS  approval  of  the  award  of 
contract  is  required.  The  borrower  shall 
in  this  case  submit  its  plan  and  the 
supplier's  proposal  to  GFR.  If  the  cost 
does  not  exceed  $500,000,  the 
borrower's  award  of  contract  is  not 
subject  to  RUS  approval. 

(3)  If  RUS  approval  was  required  by 
paragraph  (e)(2)  of  this  section,  upon 
RUS  approval  the  purchase  may  be 
made  using  RUS  Contract  Form  525,  or 
545,  or  when  applicable,  the  procedures 
contained  in  subpart  I  of  this  part. 
***** 

(20)  Amend  §  1753.39  to  revise 
paragraphs  (a),  (e)(1),  (3)(2),  (f) 
introductory  text,  (f)(l)(ii)(A),  (f)(l)(iii). 
(f)(l)(iv)  and  (g),  delete  paragraph  (e)(3), 
and  add  paragraph  (h)  to  read  as 
follows: 


§  1 753.39    ClOMOUt  documents. 

***** 

(a)  Contract  amendments. 
Amendments  that  must  be  submitted  to 
RUS  for  approval,  as  required  by 
§  1753.11,  shall  be  submitted  promptly. 
All  other  amendments  may  be 
submitted  to  RUS  with  the  engineer's 
contract  closeout  certification. 
***** 

(e)  *  *  * 

(1)  Obtain  from  the  engineer  a 
certification  of  partial  closeout. 

(2)  Submit  one  copy  of  the  summary 
to  RUS  with  an  FRS. 

(f)  Final  contract  closeout  procedure. 
The  dociunents  required  for  the  final 
closeout  of  the  central  office  equipment 
contract,  RUS  Contract  Forms  525  and 
545,  are  listed  in  the  following  table, 
which  also  indicates  the  number  of 
copies  and  their  distribution.  The 
procedure  to  be  followed  is  as  follows: 


DOCUMENTS  Required  To  Closeout  Central  Office  Equipment  Contract 


Description 

Use  with 

Prepared  by 

Distribution 

RUS  Form 
No. 

RUS  Form 
525 

RUSFomi 
545 

Contractor 

Engineer 

Bonx>wer 

Contractor 

238 

714 

Construction     or     Equipment     Contract 
Amendment  (if  not  previously  submitted, 
send  to  RUS  for  approval). 

Certificate  of  Completion  and  Certificate  of 
Contractor  and  Indemnity  Agreement  (if 
sutxnitted,  Form  744  is  not  required). 

Results  of  Acceptance  Tests  (prepare  and 
distribute  copies  immediately  upon  com- 
pletion of  the  acceptance  tests  of  each 
central  office). 

Certificate  of  Completion— Atot  Including 
Installation. 

Waiver  and  Release  of  Lien  (from  each 
supplier). 

Cl*trtifk:tits  of  Contractor 

X 
X 
X 

X 

X 
X 
X 
X 

X 

■ 

3 

(3) 
3 
2 

2 

(to  RUS) 
2 

1 

1 

1 

1 
1 
2 
2 

(to  RUS) 
1 

517 

752a 

224 

231 

X 

1 

1 

1 
1 
2 
2 

1 

213  

None 

None  

nArtifinatn  IRint  American) 

X 
X 
X 

Switching  Diagram,  as  installed  

Set  of  Drawings  (each  set  to  include  all 
the  drawings  required  under  the  Speci- 
fication. RUS  Form  522). 

(ii)*  *  * 

(A)  Prepare  and  assemble  the 
documents  listed  in  the  table  in  this 
section,  Documents  Required  to  Close 
Out  Central  Office  Equipment  Contracts. 
***** 

(iii)  Make  the  documents  listed  in  the 
table  available  for  GFR  review  on  the 
date  of  final  inspection. 

(iv)  Distribute  the  documents  as 
indicated  in  the  table.  The  documents 
listed  for  RUS  shall  be  retained  by  the 
borrower  for  inspection  by  RUS  for  at 


least  two  years  from  the  date  of  the 
engineer's  contract  closeout  certificate. 

***** 

(g)  Once  RUS  approval  has  been 
obtained  for  any  required  amendments, 
the  borrower  shall  obtain  certifications 
from  the  engineer  that  the  project  and 
all  required  documentation  are 
satisfactory  and  complete.  The 
requirements  for  the  final  contract 
certification  are  contained  in  §  1753.18. 

(h)  Once  these  certifications  have 
been  received,  final  payment  shall  be 
made  according  to  the  payment  terms  of 
the  contract.  Copies  of  the  certifications 


shall  be  submitted  vdth  the  FRS, 
requesting  the  remaining  funds  on  the 
contract. 

21.  Revise  §  1753.46,  pararaphs  (c)(2) 
and  (c)(3)  to  read  as  follows: 

§1753.46    General. 

***** 

(c)  *  *  * 

(2)  Contract  Form  515,  which  is  for 
$250,000  or  less,  may,  at  the  borrower's 
option,  be  negotiated.  See  §  1753.48(b). 

(3)  RUS  Form  773  may  be  used  for 
minor  outside  plant  projects  which  are 
not  competitively  bid  because  they 
cannot  be  designed  and  staked  at  the 


Federal  Register /Vol.  64.  No.  65 /Tuesday.  April  6.  1999 /Rules  and  Regulations 16609 


time  of  contract  execution.  Projects  of 
this  nature  include  routine  line 
extensions  and  placement  of  subscriber 
drops.  See  subpart  I  of  this  part. 

22.  Revise  §  1753.47,  paragraph  (c)  to 
read  as  follows: 

f  175C.47    Plant  and  specifications  (P&S). 

***** 

(c)  Submission  of  plans  and 
specifications  to  RUS.  (1)  If  the  project 
does  not  exceed  $500,000  or  25%  of  the 
loan,  whichever  is  less,  the  borrower 
shall  furnish  GFR  one  set  of  P8tS.  The 
borrower  may  then  proceed  with 
procurement  in  accordance  with 
§1753.48. 

(2)  If  the  project  exceeds  $500,000  or 
25%  of  the  loan,  whichever  is  less,  RUS 


approval  of  P&S  is  required.  Two  sets  of 
P&S  shall  be  furnished  to  GFR.  RUS  will 
return  one  set  to  the  borrower  upon 
notice  of  approval.  The  borrower  may 
then  proceed  with  procurement  in 
accordance  with  §  1753.48. 

23.  Revise  §  1753.48,  paragraphs  (a)(4) 
and  (b)(1)  to  read  as  follows: 

§1753.48    Procurement  procedures. 

(a)*  *  • 

(4)  Bid  openings,  (i)  Bid  openings  and 
award  of  the  contract  shall  be  conducted 
in  accordance  vrith  §§  1753.5(b)(1)  and 
1753.8(a). 

(ii)  If  §  1753.8  reqtiires  RUS  approval 
of  award  of  the  bid,  the  borrower  shall 
submit  to  RUS  two  copies  of  the 
assembly  unit  sections  of  the  apparent 


lowest  responsive  bid  accepted  by  the 
borrower. 

(b)  Negotiated  procurement.  (1) 
Competitive  bids  are  not  required  for 
outside  plant  construction  that  is 
estimated  to  cost  $250,000,  or  less, 
incliisive  of  labor  and  materials. 


24.  Revise  §  1753.49,  paragraphs  (b). 
(c)(2)  and  (c)(3)  to  read  as  follows: 

{1753.48    Closeout  documents. 


(b)  Documents  required.  The 
following  table  lists  the  documents 
required  to  closeout  the  RUS  contract 
Form  515. 


Documents  Required  To  Closeout  Construction  Contract 

[RUS  Fomi  515) 


RUS  Fomi 
No. 


724... 

724a. 

None 

281  ... 

213  ... 

None 

224... 

231  ... 

527  ... 

None 

None 

None 

None 

None 

None 
None 


Description 


Final  Inventory— Certificate  of  Completion 

Final  Inventory— Assembly  Units .^ 

Contractor's  Bond  Extension  (send  to  RUS  wtwi  required)  

Tabulation  of  Materials  Fumished  by  Bonower - 

Certificate — "Buy  American"  

Listing  of  Construction  Change  Orders 

Waiver  and  Release  of  Lien  (from  each  supplier)  .„ 

Certificate  of  Contractor 

Final  Statement  of  Construction ~ - 

Reports  on  Results  of  Acceptance  Tests « 

Set  of  Final  Staking  Sheets 

Tabulation  of  Staking  Sheets 

Correctkxi  Summary  (legible  copy)  

Treated  Forest  Products  Inspectton  Reports  or  Certificates  of  Compli- 
ance (prepared  by  inspection  company  or  supplier). 

Final  Key  Map  (when  app<icat)le) 

Final  Central  Office  Area  and  Town  Maps 


No.  of  copies  prepared  by 


Contractor        Engineer 


(3) 

2 
1 


Distributk)n 


Borrower        Contractor 


(to  RUS) 


1 

1 

(to  RUS) 

1 


(c)* 


•  * 


(2)  Final  inventory  documents,  (i)  The 
borrower  shall  obtain  certifications  hom 
the  engineer  that  the  project  and  all 
required  dociunentation  are  satisfectory 
and  complete.  Requirements  for  these 


contract  closeout  certifications  are 
contained  in  §  1753.18. 

(ii)  The  borrower  shall  prepare  and 
distribute  the  final  inventory  documents 
in  accordance  with  the  tables  contained 
in  this  section.  The  documents  listed  for 


RUS  shall  be  retained  by  the  borrower 
for  inspection  by  RUS  for  at  least  two 
years  from  the  date  of  the  engineer's 
contract  closeout  certification. 


STEP-BY-StEP  PROCEDURE  FOR  CLOSEOUT  OF  CONSTRUCTION  CONTRACT 

[RUS  Form  515] 


Sequence 

By 

Procedure 

Step  No. 

When 

1 

2 
3 

Upon  Completton  of  Constmction 

AftAr  accaotancfi  tasts  made  

Bonower's  Engi- 
neer. 

Borrower's  Engi- 
neer. 

GFR  

Prepares  the  folk>wing:  a  set  of  Detail  Maps  and  a  set 
(when  applicable)  of  Key  Maps  which  show  in  red  the 
wort<  done  under  the  515  contract;  a  Tabulatkxi  of  Stak- 
ing Sheet;  and  a  tentative  Final  Inventory,  RUS  Forms 
724  and  724a. 

Forwards  letter  to  the  borrower  with  copies  to  the  GFR 

Upon  receipt  of  letter  from  Bonower's 
Engineer. 

stating  that  the  project  is  ready  for  final  inspectkxi. 
Schedules  inspection  date. 
Advises  bonower  whether  attending  the  final  inspectioti 
will  be  possible. 
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Step-by-Step  Prcx:edure  for  Closeout  of  Construction  Contract— Continued 

[RUS  Form  515] 


Sequence 

By 

Procedure 

Step  No. 

When 

4 

5 
6 

7 

By  inspection  date 

During  inspection  

During  inspection  

DurirK]  insoection  

Borrower's  Engi- 
neer. 

Borrower's  Engi- 

n©©i. 
Contractor  

Bonxwer's  Engl- 
noor. 

Borrower's  Engi- 
neer. 
Borrower  

Borrower  

RUS  Field  Ac- 
countant. 

Obtains  and  makes  available  tfie  following  documents:  a 
set  of  "as  constructed"  detail  maps  and  (when  applica- 
ble) "as  built"  key  maps;  a  list  of  constructKHi  change 
orders;  the  final  staking  sheets;  the  tabulation  staking 
sheets;  the  treated  forest  products  inspectk)n  reports  or 
certificates  of  compliance;  the  tentative  final  inventory, 
RUS  Forms  724  and  724a;  the  tentative  tabulatkMi, 
RUS  Fomi  231  (if  borrower  furnished  part  of  material); 
and,  a  report  of  results  of  acceptance  tests. 

Issues  instructions  to  contractor  covering  con-ections  to  be 
made  in  constructkxi  as  a  result  of  inspection. 

Corrects  construction  on  basis  of  mstructkxis  from  the 
borrower's  engineer.  The  corrections  shouW  proceed 
ck)sely  behind  the  inspection  in  order  that  the  bor- 
rower's engineer  can  check  the  corrections  before  leav- 
ing the  system. 

Inspects  and  approves  corrected  constmctkxi.  Mart<s  in- 
spected areas  on  the  key  map,  if  available,  otherwise 
on  the  detail  maps. 

Prepares  or  obtairts  all  the  doseout  documents  Ksted  in 

8 

Upon  completion  of  inspection 

9 

10 
11 

After  signing  final  inventory 

On  receipt  of  final  advance 

During  subsequent  loan  fund  audit  re- 
view following  final  payment. 

Table  3. 

Prepares  and  submits  to  RUS  the  engineer's  certifications 
of  completion  and  a  Financial  Requirement  Statement, 
RUS  Fonn  481,  requesting  amount  necessary  to  make 
final  payment  due  under  contract. 

Promptly  forwards  check  for  final  payment  to  contractor. 

Examines  borrower's  construction  records  for  compliance 
with  the  constructkxi  contract  and  Subpart  F,  and  exam- 
ines RUS  Fomn  281  (Tabulatkm  of  Materials  Furnished 
by  Borrower)  if  any,  for  appropriate  costs. 

(iii)  When  the  total  inventory  price 
exceeds  the  maximum  contract  by  more 
than  20  percent,  an  extension  to  the 
contractor's  bond  is  required. 

(iv)  The  borrower  shall  submit  the 
engineer's  contract  closeout  certification 
with  FRS  for  the  final  advance  of  funds. 

(3)  Final  payment  shall  be  made 
according  to  the  payment  provisions  of 
article  III  of  RUS  Form  515,  except  that 


certificates  and  other  documents 
required  to  be  submitted  to  or  approved 
by  the  Administrator  shall  be  submitted 
to  and  approved  by  the  Owner. 

§  1753.50    [Removed  and  Reserved] 

25.  Section  1753.50  is  removed  and 
reserved. 

26.  Revise  §  1753.58,  paragraphs  (b), 
(c)(2)  and  (c)(5)  to  read  as  foUows: 


§  1 753.58    ClOMOUt  documents. 

***** 

(b)  Documents.  The  documents 
required  to  close  the  FAP  are  listed  in 
the  following  table.  The  following  is  a 
brief  description  of  the  closeout 
documents: 


Documents  Required  To  Close  Out  Force  Account  Outside  Plant  Construction 


RUS  Fomi  No. 


Descriptkm 


817,  817a,  817b 

213  

None 

None 

None 

None 

None 


Rnal  Inventory  Force  Account  Construction  and  Certificate  of  Engineer.  Sut>mit  one  copy  to  RUS,  if  required  ^ 
Certificate — "Buy  American"  (as  applicable  from  each  supplier). 
Detail  Maps. 
Key  map,  if  applicable. 
Staking  Sheets. 
Tabulation  of  staking  sheets. 

Treated  Forest  Products  Inspection  Reports  or  Certifnates  of  Compliance  (prepared-  by  inspection  company  or 
supplier). 


'  RUS  Forms  817,  817a,  and  817b  are  to  be  submitted  to  GFR  only  if  required  in  paragraph  (c)(5)  of  this  section.  Otherwise,  the  final  inventory 
documents  are  to  be  assembed  and  retained  by  the  tx>rrower  for  at  least  two  years. 


(c)*  *  * 

(2)  The  GFR  shall  be  invited  to  make 
the  final  insi>ection  accompanied  by  the 
engineer  and  the  borrower. 


(5)  After  inspection,  the  final 
inventory  documents  shall  be  assembled 
as  indicated  in  the  table  in  this  section. 
RUS  Forms  817,  817a,  and  817b  are  to 
be  submitted  to  GFR  only  if  the  amount 
of  the  closeout  exceeds  the  original 


force  account  proposal  by  20%  or  more. 
Otherwise,  the  final  inventory 
documents  are  to  be  assembed  and 
retained  by  the  borrower  for  at  least  two 
years. 
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27.  Revise  §  1753.68,  paragraphs 
(b)(2)(i),  (b)(2)(ii),  {b)(2)(iii),  (b)(2){iv), 
(b){2)(v),  (b)(4)(i),  (b)(4){u),  (c)(2).  and 
(d)(3)  to  read  as  follows: 

§  1 753.68    Purchasing  special  equipment 

***** 

(b)*  *  • 

(2)  Initial  equipment  purchase,  (i)  The 
borrower  prepares  P&S  and,  for  projects 
estimated  to  exceed  $500,000  or  25%  of 
the  loan,  whichever  is  less,  sends  two 
copies  to  GFR  for  approval. 

(ii)  For  projects  estimated  to  exceed 
$500,000  or  25%  of  the  loan,  whichever 
is  less,  RUS  will  either  approve  P&S  in 
writing  or  notify  the  borrower  of  the 
reasons  for  withholding  approval. 

(iii)  For  projects  estimated  to  cost  less 
than  $500,000  or  25%  of  the  loan, 
whichever  is  less,  the  borrower  may 
proceed  with  procurement  upon 
completion  of  the  P&S. 

{iv)  If  the  borrower  has  employed  full 
competitive  bidding  in  the  selection,  a 
contract  may  be  executed  with  the 
successful  bidder  and  the  borrower  may 
proceed  to  paragraph  (b)(2)(vi)  of  this 
section. 


(v)  If  the  borrower  did  not  follow  a 
fully  competitive  bidding  process  as 
described  in  §  1753.8,  the  selection, 
along  with  a  summary  of  all  proposals 
and  an  engineer's  recommendation, 
shall  be  sent  to  RUS.  RUS  shall  approve 
the  proposal  selection  in  writing  or 
notify  the  borrower  of  any  reason  for 
withholding  approval. 
***** 

(4)  New  system  additions,  (i)  The 
borrower  prepares  the  P&S  and,  if  the 
project  is  estimated  to  exceed  $500,000 
or  25%  of  the  loan,  whichever  is  less, 
sends  two  copies  to  the  GFR  for 
approval.  The  borrower  may  request 
RUS  approval  to  negotiate  for  the 
purpose  of  standardization  on  a  system 
basis  prior  to  preparing  the  P&S. 

(ii)  RUS  notifies  the  borrower  in 
writing  as  to  whether  the  borrower  may 
negotiate  for  specific  equipment.  If  P&S 
were  required  to  be  submitted  to  RUS 
under  paragraph  (b)(4)(i)  of  this  section, 
RUS  notifies  the  borrower  in  writing  of 
P&S  approval  (or  notifies  the  borrower 


of  the  reasons  for  withholding 
approval). 

*        *        *        •        • 

(c)*  *  * 

(2)  The  borrower  shall  prepare  any 
required  amendments  to  the  special 
equipment  contract,  arrange  for  the 
execution  by  all  parties,  and  submit 
these  amendments  to  RUS  in 
accordance  with  §  1753.11(d).  RUS 
Form  238,  Construction  or  Equipment 
Contract  Amendment,  shall  be  used  for 
this  piupose. 
***** 

(d)»  *  * 

(3)  Closeout  documents.  When  the 
acceptance  tests  have  been  completed 
emd  all  deficiencies  have  been  corrected, 
the  borrower: 

(i)  Assembles  and  distributes  the 
dociunents  listed  in  the  following  table 
that  are  required  for  the  closeout  of  the 
special  equipment  contract.  The 
documents  listed  for  RUS  shall  be 
retained  by  the  borrower  for  inspection 
by  RUS  for  at  least  two  years  from  the 
date  of  the  engineer's  contract  closeout 
certification. 


Documents  Required  To  Close  Out  Special  Equipment  Contracts 

[RUS  Forms  397  and  398] 


Description 

No.  of  copies  prepared  by 

Engineer 

Distribution 

RUS  Form  No. 

Form  397 

Form  398 

Contractor 

Borrower 

Contractor 

238 

Construction  or  Equipment 
Contract  Amendment  (if  not 
previously  submitted,  send 
to  RUS  for  approval). 

Certificate  of  Completion- 
Special  Equipment  Con- 
tract (Including  Installation). 

Certificate  of  Completion- 
Special  Equipment  Con- 
tract (f^  Including  Installa- 
tion). 

Certificate  of  Contractor  and 
Indemnity  Agreement. 

Certificate  (Buy  American)  .... 

Report  in  writing,  including  all 
measurements  and  ottier 
information  required  under 
Part  II  of  ttie  applicable 
specifications. 

Set  of  maintenance  rec- 
ommendations for  aU 
equipment  fumished  under 
the  contract 

(3) 
2 

(3) 

(to  RUS) 

1 
1 

1 

1 
1 

1 

(to  RUS) 

396 
396a 

744 

213 
None 

None 

1 

2 

1 

1 

1 
1 

1 

1 

1 

1 

■ 

(ii)  Obtains  certifications  from  the 
engineer  that  the  project  and  all 
required  documentation  are  satisfactory 
and  complete.  Requirements  for  this 
contract  closeout  certification  are 
contained  in  §  1753.18. 

(iii)  Submits  copies  of  the  engineer's 
certifications  to  RUS  with  the  FRS 


requesting  the  remaining  funds  on  the 
contract. 

(iv)  Makes  final  payment  in 
accordance  with  the  payment  terms  of 
the  contract. 

28.  Revise  §  1753.76,  paragraph  (a)  is 
revised  to  read  as  follows: 


§1753.76    General. 

(a)  This  subpart  implements  and 
explains  the  provisions  of  the  Loan 
Dociunents  containing  the  requirements 
and  procedures  to  be  followed  by 
borrowers  for  minor  construction  of 
telecommimications  facilities  using  P.US 
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loan  funds.  Terms  used  in  this  subpart 
are  deBned  in  §  1753.2. 

***** 

29.  Revise  §  1753.77  to  read  as 
follows: 

§  1753.77    Methods  of  minor  construction. 
Minor  construction  may  be  performed 
by  contract  using  RUS  Contract  Form 
773,  "Miscellaneous  Construction  Work 
and  Maintenance  Services",  by  RUS 
Contract  Form  515,  or  by  work  order 
construction.  The  rules  for  using  Form 
515  for  minor  construction  are 
contained  in  subpart  F  of  this  part. 

30.  Revise  §  1753.80,  paragraph  (b)  to 
read  as  follows:  ' 

§  1 753.80    Minor  construction  procedure. 

***** 

(b)  RUS  financing  under  Form  773 
contracts  dated  in  the  same  calendar 
year  is  limited  to  the  following  amoimts 
for  the  following  discrete  categories  of 
minor  construction.  The  date  of  the 
Form  773  contract  is  the  date  the  Form 
773  contract  is  executed. 

(1)  For  outside  plant  construction,  the 
limit  is  $500,000  or  ten  per  cent  (10%) 
of  the  borrower's  previous  calendar 
year's  outside  plant  total  construction, 
whichever  is  greater. 

(2)  For  central  office  equipment,  the 
limit  is  $500,000. 

(3)  For  special  equipment  and 
buildings,  the  limit  is  $250,000  in  each 
category. 
***** 

Appendices  A-F  Removed 

31.  Remove  Appendices  A  through  F 
to  part  1753. 

Dated:  March  31. 1999. 
Inga  Smolkstys, 

Deputy  Undersecretary,  Rural  Development. 
[FR  Doc.  99-8380  Filed  4-5-99;  8:45  am] 
8NLUNG  CODE  3410-15-4I 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  213 

[Reguiation  M;  Doclcet  No.  R-1028] 

Consumer  Leasing 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  official  staff 
interpretation. 

SUMMARY:  The  Board  is  publishing 
revisions  to  the  official  staff 
commentary  to  Regulation  M,  which 
implements  the  Consumer  Leasing  Act. 
The  commentary  applies  and  interprets 
the  requirements  of  the  regulation.  The 
update  provides  gmdance  on 


disclosures  for  lease  renegotiations  and 
extensions,  official  fees  and  taxes, 
multiple-item  leases,  and 
advertisements. 

DATES:  This  rule  is  effective  March  31, 
1999.  Compliance  is  optional  until 
March  31.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kyimg  Cho-Miller  or  Obrea  Poindexter, 
Staff  Attorneys,  Division  of  Consumer 
and  Community  Affairs,  Board  of 
Governors  of  the  Federal  Reserve 
System,  at  (202)  452-3667.  For  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  Diane  Jenkins  at  (202)  452- 
3544. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Consumer  Leasing  Act  (CLA),  15 
U.S.C.  1667-1667e,  was  enacted  in  1976 
as  an  amendment  to  the  Truth  in 
Lending  Act  (TILA),  15  U.S.C.  1601  et 
seq.  The  Board's  Regulation  M  (12  CFR 
part  213)  implements  the  act.  The  CLA 
requires  lessors  to  provide  consumers 
with  uniform  cost  and  other  disclosures 
about  consiuner  lease  transactions.  The 
act  generally  applies  to  consumer  leases 
of  personal  property  in  which  the 
contractual  obligation  does  not  exceed 
$25,000  and  has  a  term  of  more  than 
four  months.  An  automobile  lease  is  the 
most  common  type  of  consumer  lease 
covered  by  the  act. 

The  commentary  (12  CFR  Part  213 
(Supp.  I))  is  a  substitute  for  individual 
written  staff  interpretations;  it  is 
updated  as  necessary,  but  generally  not 
more  frequentiy  than  annually,  to 
address  significant  questions  that  arise. 
This  is  the  first  update  since  the  January 
1, 1998,  effective  date. for  complying 
with  the  revised  regulation.  Except  as 
discussed  below,  the  interpretations  are 
adopted  as  proposed,  with  some 
technical  edits  to  address  concerns 
raised  by  commenters.  In  response  to 
concerns  about  the  uncertainty  of 
computer  readiness  for  the  Year  2000 
date  change,  the  effective  date  for 
mandatory  compliance  with  the 
commentary  update  is  March  31,  2000. 

In  December,  the  Board  published 
proposed  amendments  to  the 
commentary  to  Regulation  M  (63  FR 
67434,  December  7.  1998).  The  Board 
received  comments  from  leasing 
industry  representatives.  Overall, 
commenters  generally  supported  the 
proposed  amendments,  except  for  the 
guidance  on  estimating  official  fees  and 
taxes. 


n.  Commentary  Rerisions 

Section  213.3 — General  Disclosures 
Requirements 

3(d)  Use  of  Estimates 

As  proposed,  the  example  about 
estimating  official  fees  and  taxes  in 
comment  3(d)(l)-l(i)  is  removed.  A 
cross  reference  to  the  commentary  to 
section  213.4(n),  which  provides 
guidance  on  estimating  official  fees  and 
taxes,  is  added  to  conunent  3(d)(l)-2. . 

Section  213.4 — Content  of  Disclosures 

4(c)  Payment  Schedule  and  Total 
Amoimt  of  Periodic  Payments 

Comment  4(c)-l  is  revised  to  clarify 
that  scheduled  payments  can  occur  at 
both  regular  and  irregular  intervals.  A 
similar  revision  is  also  made  in 
comment  1  to  appendix  A. 

4(f)  Payment  Calculation 

Motor  vehicle  lease  disclosures  must 
include  a  mathematical  progression  of 
how  periodic  pajmients  are  derived. 
Comment  4(f)-2  is  added  to  address 
lease  transactions  that  involve  midtiple 
items  of  leased  property  if  one  of  the 
items  is  not  a  motor  vehicle  imder  state 
law. 

4(n)  Fees  and  Taxes 

Lessors  must  disclose  the  total 
amoimt  payable  by  the  lessee  during  the 
lease  term  for  official  and  license  fees, 
certificate  of  title  fees,  registration,  and 
taxes.  Commenters  supported  the  need 
for  guidance  about  this  disclosure  but 
thought  proposed  comment  4(n)-2  did 
not  provide  sufficient  flexibility  given 
the  difficulty  in  projecting  futine  fees 
and  taxes  on  some  lease  transactions. 
Fees  and  taxes  may  diffier  widely,  state 
by  state  and  jurisdiction  by  jiuisdiction. 
In  addition,  some  of  the  taxes  and  fees 
being  projected  may  involve  amounts 
that  are  billed  directly  to  consumers  and 
not  through  the  lessor.  Comment  4(n)- 
2  is  revised  to  provide  guidance  and 
flexibility  in  determining  rates  and  fees. 

Section  213.5 — Renegotiations, 
Extensions,  and  Assumptions 

5(a)  Renegotiations 

A  renegotiation  occurs  where  a  lease 
is  satisfied  and  replaced  by  a  new  lease. 
Under  Regulation  M,  a  renegotiation 
generally  triggers  new  disclosures. 
Several  commenters  requested  further 
guidance  on  how  to  properly  complete 
model  forms  where,  by  renegotiation, 
the  initial  lease  term  is  extended  and 
the  consiunmation  date  remains 
imchanged  from  the  initial  lease. 
Comment  5(a)-l  is  added  to  clarify  that 
disclosines  should  conform  to  the 
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lessee's  legal  obligation  and  to  include 
guidance  for  using  the  model  forms. 

5(b)  Extensions 

Comment  5(b)-3  is  added  to  provide 
guidance  on  lease  extensions,  which 
sometimes  are  consiimmated  before  the 
end  of  the  initial  lease  term.  The 
comment  clarifies  that  discloswes 
should  be  based  on  the  lessee's 
obligation  for  the  period  of  the 
extension,  whether  the  extension 
agreement  is  consummated  during  the 
initial  lease  term  or  afterwards.  Any  fees 
required  in  connection  with  the 
extension  also  must  be  reflected  in  the 
new  disclosures,  regardless  of  when  the 
fees  are  paid. 

Section  213.7— Advertising 

7(d)(2)  Additional  Terms 

Comment  7(d)(2)-l  is  revised  to 
provide  guidance  for  advertising 
periodic  lease  payments  affected  by 
third-party  fees  that  vary  by  state  or 
locality,  such  as  taxes  or  licenses. 

Appendix  A — Model  Forms 

Comment  1  to  appendix  A  is  revised 
to  provide  additional  examples  of 
permissible  changes  to  the  model  forms. 

List  of  SubiectB  in  12  CFR  Part  213 

Advertising,  Federal  Reserve  System, 
Reporting  and  recordkeeping 
requirements,  Truth  in  lending. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
Part  213  as  follows: 

PART  213— CONSUMER  LEASING 
(REGULATION  M) 

1.  The  authority  citation  for  part  213 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1604;  1667f. 

2.  In  Supplement  I  to  Part  213,  under 
Section  213.3 — General  Disclosure 
Requirements,  under  Paragraph  3(d)(1) 
Standard,  paragraph  1.  is  amended  by 
removing  "For  example:"  from  the  last 
line,  paragraph  l.i.  is  removed,  and 
paragraph  2.  is  amended  by  adding  a 
new  sentence  to  the  end  of  the 
paragraph. 

The  addition  reads  as  follows: 

Supplement  I  To  Part  213— Official 
St^  Commentary  To  Regulation  M 


Section  213.3 — General  Disclosure 
Requirements 

***** 

3(d)(1)  Standard 
*        *        •        *        • 


2.  Basis  of  Estimates.  *  *  *  See 
commentary  to  §  213.4(n)  for  estimating 
official  fees  and  taxes. 

***** 

3.  In  Supplement  I  to  Part  213,  imder 
Section  213.4 — Content  of  Disclosures, 
the  following  amendments  are  made: 

a.  Under  4(c)  Payment  Schedule  and 
Total  Amount  of  Periodic  Payments, 
paragraph  1.  is  revised; 

b.  Under  4(f)  Payment  Calculation,  a 
new  paragraph  2.  is  added;  and 

c.  Under  4(n)  Fees  and  Taxes,  a  new 
paragraph  2.  is  added. 

The  additions  and  revisions  read  as 
follows: 


Section  213.4 — Content  of  Disclosures 

***** 

4(c)  Payment  Schedule  and  Total 
Amount  of  Periodic  Payments 

1.  Periodic  payments.  The  phrase 
"number,  amount,  and  due  dates  or 
periods  of  pajmients"  requires  the 
disclosiue  of  all  payments  that  are  made 
at  regular  or  irregiilar  intervals  and 
generally  derived  from  rent,  capitalized 
or  amortized  amoimts  such  as 
depreciation,  and  other  amounts  that  are 
collected  by  the  lessor  at  the  same 
interval(s),  including,  for  example, 
taxes,  maintenance,  and  insmance 
charges.  Other  periodic  payments  may, 
but  need  not,  be  disclosed  under 

§  213.4(c). 
***** 

4(f)  Payment  Calculation 

***** 

2.  Multiple-items.  If  a  lease 
transaction  involves  multiple  items  of 
leased  property,  one  of  which  is  not  a 
motor  vehicle  under  state  law,  at  their 
option,  lessors  may  include  all  items  in 
the  disclosures  required  under 

§  213.4(f).  See  comment  3(a}-4  regarding 
disclosine  of  multiple  transactions. 
***** 

4(n)  Fees  and  Taxes 

***** 

2.  Estimates.  In  disclosing  the  total 
amount  of  fees  and  taxes  under 
§  213.4(n],  lessors  may  need  to  base  the 
disclosure  on  estimated  tax  rates  or 
amounts  and  are  afforded  great 
flexibility  in  doing  so.  Where  a  rate  is 
applied  to  the  future  value  of  leased 
property,  lessors  have  flexibihty  in 
estimating  that  value,  including,  but  not 
limited  to,  using  the  mathematical 
average  of  the  agreed  upon  value  and 
the  residual  value  or  published 
valuation  guides;  or  a  lessor  could 
prepare  estimates  using  the  agreed  upon 
value  and  disclose  a  reasonable  estimate 
of  the  total  fees  and  taxes.  Lessors  may 
include  a  statement  that  the  actual  total 
of  fees  and  taxes  may  be  higher  or  lower 


depending  on  the  tax  rates  in  effect  or 
the  value  of  the  leased  property  at  the 
time  a  fee  or  tax  is  assessed. 

***** 

4.  In  Supplement  I  to  Part  213,  under 
Section  213.5 — Renegotiations, 
Extensions,  and  Assumptions,  the 
following  amendments  are  made: 

a.  A  new  undesignated  heading,  5(a) 
Renegotiations,  and  paragraph  1.  is 
added;  and 

b.  Under  Paragraph  5(b)  Extensions., 
a  new  paragraph  3.  is  added. 

The  additions  read  as  follows: 


Section  213.5 — Renegotiations, 
Extensions,  and  Assumptions 
***** 

5(a)  Renegotiations 

1.  Basis  of  disclosures.  Lessors  have 
flexibility  in  making  disclosiu^s  so  long 
as  they  reflect  the  legal  obligation  under 
the  renegotiated  lease.  For  example, 
assume  Uiat  a  24-month  lease  is 
replaced  by  a  36-month  lease.  The 
initial  lease  began  on  January  1, 1998, 
and  was  renegotiated  and  replaced  on 
July  1, 1998,  so  that  the  new  lease  term 
ends  on  January  1,  2001. 

i.  If  the  renegotiated  lease  covers  the 
36-month  period  begiiming  January  1, 
1998,  the  new  disclosures  would  reflect 
all  pajrments  made  by  the  lessee  on  the 
initial  lease  and  all  payments  on  the 
renegotiated  lease.  In  this  example, 
since  the  renegotiated  lease  covers  a  36- 
month  period  beginning  January  1, 
1998,  the  disclosiues  must  reflect 
payments  made  since  that  date.  On  the 
model  form,  the  "total  of  base  periodic 
payments"  disclosed  under  §  213.4(f)(7) 
should  reflect  periodic  payments  to  be 
made  over  the  entire  36-month  term. 
Payments  received  since  January  1, 
1998,  are  added  as  a  new  line  item 
disclosed  as  "total  of  payments 
received"  and  are  subtracted  from  the 
"total  of  base  periodic  payments"  in 
calculating  a  new  item  disclosed  as  the 
"total  of  base  periodic  pa)anent8 
remaining."  For  example,  if  6  monthly 
payments  of  $300  were  received  since 
January  1, 1998,  the  disclosure  form 
should  include  a  "total  of  base  periodic 
payments"  line  from  which  $1,800  is 
subtracted  to  arrive  at  the  "total  of  base 
periodic  payments  remaining."  The 
remainder  of  the  disclosures  would  not 
change. 

ii.  If  the  renegotiated  lease  covers  only 
the  remaining  30  months,  from  July  1, 
1998,  to  January  1,  2001,  the  disclosiu«s 
would  reflect  only  the  charges  incurred 
in  connection  with  the  renegotiation 
and  the  payments  for  the  remaining 
period. 
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5(b)  Extensions 
***** 

3.  Basis  of  disclosures.  The 
disclosures  should  be  based  on  the 
extension  period,  including  any  upfront 
costs  paid  in  connection  with  the 
extension.  For  example,  assume  that 
initially  a  lease  ends  on  March  1,  1999. 
In  January  1999,  agreement  is  reached  to 
extend  the  lease  imtil  October  1, 1999. 
The  disclosure  would  include  any 
extension  fee  paid  in  January  and  the 
periodic  payments  for  the  seven-month 
extension  period  beginning  in  March. 
***** 

5.  In  Supplement  I  to  Part  213,  imder 
Section  213.7 — Advertising,  under 
Paragraph  7(d)(2)  Additional  Terms., 
paragraph  1.  is  revised  as  follows: 
***** 

Section  213. 7— Advertising 

***** 

7(d)(2)  Additional  Terms 

1.  Third-party  fees  that  vary  by  state 
or  locality.  The  disclosure  of  a  periodic 
payment  or  total  amount  due  at  lease 
signing  or  delivery  may: 

i.  Exclude  third-party  fees,  such  as 
taxes,  licenses,  and  registration  fees  and 
disclose  that  fact;  or 

ii.  Provide  a  periodic  payment  or  total 
that  includes  third-party  fees  based  on 
a  particular  state  or  locality  as  long  as 
that  fact  and  the  fact  that  fees  may  vary 
by  state  or  locality  are  disclosed. 
***** 

6.  In  Supplement  I  to  Part  213,  under 
Appendix  A — Model  Fonns,  paragraph 
1.  is  revised  as  follows: 


Appendix  A — Model  Forms 

***** 

1.  Permissible  changes.  Although  use  of  the 
model  forms  is  not  required,  lessors  using 
them  properly  will  be  deemed  to  be  in 
compliance  with  the  regulation.  Generally, 
lessors  may  make  certain  changes  in  the 
format  or  content  of  the  forms  and  may  delete 
any  disclosures  that  are  inapplicable  to  a 
transaction  without  losing  the  act's 
protection  from  liability.  For  example,  the 
model  form  based  on  monthly  periodic 
payments  may  be  modified  for  single- 
payment  lease  transactions  or  for  quarterly  or 
other  regular  or  irregular  periodic  payments. 
The  model  form  may  also  be  modified  to 
reflect  that  a  transaction  is  an  extension.  The 
content,  format,  and  headings  for  the 
segregated  disclosures  must  be  substantially 
similar  to  those  contained  in  the  model 
forms;  therefore,  any  changes  should  be 
minimal.  The  changes  to  the  model  forms 
should  not  be  so  extensive  as  to  affect  the 
substance  and  the  clarity  of  the  disclosures. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  through  the 


Secretary  of  the  Board  under  delegated 

authority,  March  31, 1999. 

Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  99-8412  Filed  4-5-99;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Regulation  Z;  Docket  No.  R-1029] 

Truth  in  Lending 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  official  staff 
interpretation. 

SUMMARY:  The  Board  is  publishing 
revisions  to  the  official  staff 
commentary  to  Regiilation  Z  (Truth  in 
Lending).  The  commentary  applies  and 
interprets  the  requirements  of  the 
regulation.  The  update  addresses  the 
prohibition  against  the  issuance  of 
unsolicited  credit  cards.  It  provides 
guidance  on  calculating  payment 
schedules  involving  private  mortgage 
insurance.  In  addition,  the  update 
discusses  credit  sale  transactions  where 
downpayments  include  cash  and 
property  used  as  a  trade-in,  and  adopts 
several  technical  amendments. 

DATES:  This  rule  is  effective  March  31, 
1999.  Compliance  is  optional  imtil 
March  31,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  H.  Mann  or  Obrea  O.  Poindexter 
(open-end  credit),  or  Michael  E.  Hentrel 
or  Kathleen  C.  Ryan  (closed-end  credit). 
Staff  Attorneys;  Division  of  Consiuner 
and  Community  Affairs,  Board  of 
Governors  of  the  Federal  Reserve 
System,  at  (202)  452-3667  or  452-2412; 
for  users  of  Telecommunications  Device 
for  the  Deaf  (TDD)  only,  Diane  Jenkins 
at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  piupose  of  the  Truth  in  Lending 
Act  (TILA;  15  U.S.C.  1601  et  seq.)  is  to 
promote  the  informed  use  of  consumer 
credit  by  providing  for  disclosures  about 
its  terms  and  cost.  The  act  requires 
creditors  to  disclose  the  cost  of  credit  as 
a  dollar  amoimt  (the  finance  charge)  and 
as  an  annual  percentage  rate  (APR). 
Uniformity  in  creditors'  disclosiues  is 
intended  to  assist  consumers  in 
comparison  shopping.  TILA  requires 
additional  disclosures  for  loans  secured 
by  a  consumer's  home  and  permits 
consumers  to  rescind  certain 
transactions  that  involve  their  principal 
dwelling.  In  addition,  the  act  regulates 


certain  practices  of  creditors.  The  act  is 
implemented  by  the  Board's  Regulation 
Z  (12  CFR  Part  226).  The  Board's  official 
staff  commentary  (12  CFR  Part  226 
(Supp.  I))  interprets  the  regulation,  and 
provides  guidance  to  creditors  in 
applying  the  regulation  to  spegific 
transactions.  The  conunentary  is  a 
substitute  for  individual  staff 
interpretations;  it  is  updated 
periodically  to  address  significant 
questions  that  arise. 

In  December,  the  Board  published 
proposed  amendments  to  the 
commentary  to  Regulation  Z  (63  FR 
67436,  December  7, 1998).  The  Board 
received  about  50  comments.  Most  of 
the  comments  were  from  financial 
institutions  and  other  creditors;  state 
attorneys  general  and  consiuner 
representatives  also  submitted 
comments.  Overall,  conunenters 
generally  supported  the  proposed 
amendments.  Views  were  mixed  on 
comments  concerning  multifimction 
cards  that  are  or  may  be  used  as  credit 
cards  and  credit  sale  transactions  where 
downpayments  involve  cash  pa)mients 
and  property  used  as  a  trade-in. 

Except  as  discussed  below,  the 
conunentary  is  being  adopted  as 
proposed;  some  tecb^cal  suggestions  or 
concerns  raised  by  conunenters  are 
addressed.  In  response  to  concerns 
about  the  imcertainty  of  computer 
readiness  for  the  Year  2000  date  change, 
the  effective  date  for  mandatory 
compliance  with  the  commentary 
update  is  March  31,  2000. 

n.  Commentary  Revisions 

Subpart  A — General 

Section  226.2 — Definitions  and  Rules  of 
Construction 

2(a)  Definitions 

2(a){15)  Credit  Card 

Section  226.2(a)(15)  defines  a  credit 
card  to  include  any  card  or  credit  device 
that  may  be  used  from  time  to  time  to 
obtain  credit.  Comment  2(a)(15)-2 
provides  examples  of  cards  and  devices 
that  are  and  are  not  credit  cards.  The 
comment  is  revised  to  include  a  new 
example  of  cards  or  devices  that  are 
credit  cards,  addressing  recent  programs 
where  cards  are  marketed  from  the 
outset  with  both  credit  and  non-credit 
featiues.  (Two  additional  examples  were 
proposed.  Some  conunenters  suggested 
technical  changes  to  ensure  consistency 
in  the  new  examples;  the  changes  were 
made  by  merging  them.) 

2(a)(18)  Downpayment 

Comment  2(aKl8)-3  provides 
guidance  on  how  a  creditor  discloses 
the  downpayment  if  a  trade-in  is 
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involved  in  a  credit  sale  transaction  and 
if  the  amount  of  an  existing  lien  exceeds 
the  value  of  the  trade-in.  Under 
Regulation  Z,  the  term  "downpajTnent" 
refers  to  an  amount,  including  the  value 
of  any  property  used  as  a  trdde-in,  paid 
to  a  seller  to  reduce  the  "cash  price."  If 
the  amotmt  of  an  existing  lien  exceeds 
the  value  of  the  property  being  used  as 
a  trade-in  and  no  cash  payment  is 
involved,  creditors  must  disclose  zero  as 
the  downpayment  and  not  a  negative 
number.  The  proposed  comment  also 
added  an  example  where  the  consiuner 
makes  a  cash  payment.  In  that  example, 
creditors  would  apply  the  cash  payment 
to  the  excess  lien  amount  rather  than 
reduce  the  price  of  the  piutiiased  item. 
In  response  to  commenters'  concerns, 
the  comment  has  been  revised  to 
provide  flexibility.  At  their  option, 
creditors  may  first  apply  the  cash 
payment  to  reduce  the  price  of  the 
purchased  item. 

Many  commenters  opposed  the 
proposal.  Some  believed  that  applying 
the  cash  pa)rment  to  the  excess  lien 
amount  would  be  confusing  to 
consumers  because  the  creditor's 
treatment  of  the  cash  payments  might 
not  be  readily  apparent.  They  argued 
that  the  comment  should  comport  with 
consumers'  general  expectations — that 
cash  payments  would  be  disclosed  as 
downpayments  that  reduce  the  cash 
price. 

Moreover,  commenters  stated  that, 
where  cash  payments  are  made  in  credit 
sales  involving  a  trade-in  and  a  lien  on 
the  property  that  exceeds  the  value  of 
the  trade-in,  many  creditors  cturently 
apply  the  cash  payment  to  any  excess 
lien  amotmt.  These  creditors  disclose 
the  cash  payment  as  a  downpayment. 
Many  of  these  creditors,  along  with 
consumer  advocates  and  state  Attorneys 
General  commenting  on  the  issue, 
believe  disclosing  a  downpayment  equal 
to  the  cash  pajmient  is  more  helpful  to 
consumers.  They  express  concern  about 
the  potential  for  confusion  under  the 
proposal  when,  for  example,  a  cash 
payment  of  $500  is  applied  to  an  excess 
lien  amount  of  $2,000  and  the 
downpayment  is  disclosed  as  $0,  even 
if  the  cash  pa)ncnent  is  disclosed 
elsewhere  in  the  itemization  of  the 
amount  financed.  (See  §  226.18(c).) 
Some  commenters  also  believed  the 
proposal  potentially  conflicts  with  some 
state  laws  regarding  the  disclosiire  of 
downpa3nments . 

In  response  to  comments  received  and 
upon  further  analysis,  the  proposed 
example  has  been  revised.  In  disclosing 
a  downpayment  where  cash  pa)rments 
are  made  in  credit  sales  involving  a 
trade-in  and  a  lien  on  the  property  that 
exceeds  the  value  of  the  trade-in, 


creditors  may,  but  need  not,  apply  the 
cash  pajmient  first  to  any  excess  Uen 
amoimt. 

Subpart  B — Open-end  Credit 

Section  226.12 — Special  Credit  Card 
Provisions 

12(a)  Issuance  of  Credit  Cards 

12(a)(1) 

Section  226.12(a)  prohibits  creditors 
from  issuing  credit  cards  except  in 
response  to  a  consumer's  request  or 
application  for  the  card  or  as  a  renewal 
of,  or  substitute  for,  a  previously 
accepted  credit  card.  "The  prohibition, 
which  parallels  the  statute,  addresses 
various  concerns  including  the  potential 
for  theft  and  fraud  and  the  consumer 
inconvenience  of  refuting  claims  of 
liability.  The  law  does  not  prohibit 
creditors  from  issuing  imsolicited  cards 
that  have  a  non-credit  purpose — such  as 
check-guarantee  or  purchase-price 
discoimt  cards — so  long  as  they  cannot 
also  be  used  to  obtain  credit.  Consumers 
may  later  be  able  to  convert  these  cards 
to  credit  cards  if  the  issuer  makes  a 
credit  featiue  available  and  the 
consumer  requests  the  credit. 

Comment  12(a)(l)-7  provides 
guidance  regarding  a  c^  that  is  issued 
to  and  accepted  by  the  consiuner  as  a 
non-credit  device  and  that  subsequently 
is  converted  for  use  as  a  credit  device 
at  the  consiuner's  request.  The  revisions 
clarify  the  comment's  applicability  to 
recent  programs  where  unsolicited  cards 
are  marketed  fitim  the  outset  as  both 
stored-value  cards  and  credit  cards.  The 
Board  proposed  revisions  to  the 
comment  to  reflect  more  clearly  its 
intended  purpose. 

Views  were  mixed  on  the  proposal. 
Commenters  that  opposed  the  revisions 
cited  a  variety  of  reasons  for  their 
position.  Some  believed  the  concerns 
associated  with  the  prohibition — ^theft, 
fraud,  and  the  inconvenience  of  refuting 
claims  of  liability — were  outdated,  due 
to  advances  in  technology  and  industry 
practice  regarding  fraud  prevention,  and 
TILA's  $50  maximiun  potential  loss  for 
consumers.  Others  believed  the 
proposal  woidd  inappropriately  deter 
the  development  of  multifunction  cards. 
They  discussed  the  convenience  of  such 
cards  and  urged  that  any  rule  be  crafted 
narrowly  so  as  to  not  affect  the 
continiiing  development  of 
multifunction  cards.  The  prohibition  is, 
however  statutory. 

Comment  12(a)(l)-7  is  revised  in 
accord  with  the  proposal,  with  some 
changes  to  address  commenters' 
concerns.  The  fundamental  import  of 
the  comment  remains  imchanged: 
Midtifunction  cards  connected  with 


credit  plans  when  they  are  issued  are 
credit  cards,  and  they  may  not  be  sent 
without  the  consumer's  prior  request  or 
application.  New  examples  have  been 
added  to  provide  further  guidance.  The 
comment  makes  clear  that  card  issuers 
do  not  violate  the  prohibition  merely  by 
sending  a  card  imprinted  with 
information  that  identifies  the 
consumer,  so  long  as  the  issuer  does  not 
propose  to  connect  the  card  to  a  credit 
plan  at  the  time  the  card  is  issued. 

To  the  extent  that  the  interpretation  of 
the  TILA  rule  previously  may  have  been 
timclear,  the  Board  believes  that  liability 
should  not  attach  to  a  card  issuer's  prior 
reliance  on  comment  12(a)(l)-7  in 
issuing  multifunction  cards  that 
included  a  credit  feature. 

Section  226.14 — Determination  of 
Annua]  Percentage  Rate 

14(c)  Annual  Percentage  Rate  for 
Periodic  Statements 

Comment  14(c)-10  addresses  finance 
charges  that  are  imposed  during  the 
ciurent  billing  cycle  but  that  relate  to 
account  activity  that  occurred  during  a 
prior  billing  cycle.  The  comment  is 
revised  to  refer  expressly  to  current- 
cycle  or  prior-cycle  debits  and  current- 
cycle  or  prior-cycle  credits. 

Subpart  C — Closed-end  Credit 

Section  226.18 — Content  of  Disclosiu«s 

18(g)  Payment  Schedule 

The  Homeowners  Protection  Act  of 
1998  limits  the  amount  of  private 
mortgage  insurance  (PMI)  consumers 
can  be  required  to  piut:hase.  Borrowers 
may  request  cancellation  of  PMI  under 
some  circujmstances  and  lenders  must 
terminate  PMI  automatically  when 
certain  conditions  are  met. 

Comment  18(g)-5  is  added  in 
response  to  creditors'  requests  for 
guidance  on  how  the  new  statutory 
requirements  affect  TILA  disclosiu^s. 
PMI  premiiuns  are  finance  charges  and 
are  figured  into  disclosures  such  as  the 
APR  and  payment  schedule.  TILA 
disclosures  are  based  on  the  legal 
obligation  between  the  parties,  and  the 
comment  provides  that  the  payment 
schedule  disclosure  should  reflect  all 
components  of  the  finance  charge, 
including  PMI  for  the  time  period  there 
is  a  legal  obligation  to  maintain  the 
insurance. 

Commenters  generally  supported  the 
proposed  guidance,  although  a  few 
believed  the  guidance  was  lumecessary 
and  others  believed  the  guidance  was 
not  detailed  enough.  In  response  to 
comments  received,  the  comment  is 
revised  to  clarify  tbnt  creditors  may  rely 
on  assumptions  used  for  variaBle-rate 
transactions  and  discounted  and 
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premium  variable-rate  transactions  in 
calculating  payment  schedules  that 
involve  PMI. 

18(j)  Total  Sale  Price 

Comment  18(j)-2  provides  the 
fonnula  for  calculating  the  total  sale 
price  in  a  credit  sale  transaction;  it  is 
the  sum  of  the  cash  price,  certain  other 
amoimts  financed,  and  the  finance 
charge.  In  response  to  requests  for 
guidance,  the  commentary  is  revised  to 
address  how  the  total  sale  price  may  be 
affected  by  downpayments  involving 
both  cash  and  property  used  as  a  trade- 
in  with  a  lien  exceeding  the  value  of  the 
trade-in.  This  guidance  is  provided  in  a 
new  comment  18(j)-3. 

Under  the  proposal,  creditors  were  to 
calculate  the  downpayment  by  appl)ang 
cash  payments  first  to  reduce  excess 
lien  amoimts.  In  response  to 
commenters'  concerns  about  the  Board's 
proposed  approach  to  disclosing  the 
downpayment,  the  guidance  has  been 
revised.  See  comment  2(a)(18)-3. 

The  flexibility  provided  to  creditors 
in  disclosing  a  dowmpayment  may  result 
in  disclosures  of  a  total  sale  price  that 
may  differ  among  creditors.  However, 
key  disclosiues  such  as  the  amount 
financed,  finance  charge,  and  APR 
remain  uniform  and  will  not  be  affected 
by  the  creditor's  approach  in  disclosing 
the  downpayment  and  total  sale  price. 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

Section  226.32 — Requirements  for 
Certain  Closed-end  Home  Mortgages 

32(a)  Coverage 

32(a)(l)(ii) 

Creditors  must  follow  the  rules  in 
§  226.32  if  the  total  points  and  fees 
payable  by  the  consumer  at  or  before 
loan  closing  exceed  the  greater  of  $400 
or  8  percent  of  the  total  loan  amoimt. 
The  Board  is  required  to  adjust  the  $400 
amount  each  year.  The  adjusted  amount 
for  1999  ($441),  published  on  December 
8, 1998  (63  FR  67575)  is  added  to 
comment  32(a)(l)(ii)-2. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising,  Banks,  banking. 
Consumer  protection.  Credit,  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements.  Truth 
in  lending. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  226  as  follows: 

PART  226— TRUTH  IN  LENDING 
(REGULATION  Z) 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 


Authority:  12  U.S.C.  3806;  15.U.S.C.  1604 
and  1637(c)(5). 

2.  In  Supplement  I  to  Part  226,  under 
Section  226.2 — Definitions  and  Rules  of 
Construction,  the  following 
amendments  are  made: 

a.  Under  Paragraph  2(a)(l5}  Credit 
card.,  paragraph  2.  is  revised;  and 

b.  Under  Paragraph  2(a)(18) 
Downpayment.,  paragraph  3.  is  revised. 

The  revisions  read  as  follows: 

Supplement  I  to  Part  226— Official  Staff 
Interpretations 


Subpart  A— General 


Section  226.2 — Definitions  and  Rules  of 
Construction 


2(a)  Definitions. 


2(a)(l5)  Credit  card. 

*        *        *        *        * 

2.  Examples,  i.  Examples  of  credit 
cards  include: 

A.  A  card  that  guarantees  checks  or 
similar  instruments,  if  the  asset  accoimt 
is  also  tied  to  an  overdraft  line  or  if  the 
instrument  directly  accesses  a  line  of 
credit. 

B.  A  card  that  accesses  both  a  credit 
and  an  asset  accoimt  (that  is,  a  debit- 
credit  card). 

C.  An  identification  card  that  permits 
the  consiuner  to  defer  payment  on  a 
purchase. 

D.  An  identification  card  indicating 
loan  approval  that  is  presented  to  a 
merchant  or  to  a  lender,  whether  or  not 
the  consumer  signs  a  separate 
promissory  note  for  each  credit 
extension. 

E.  A  card  or  device  that  can  be 
activated  upon  receipt  to  access  credit, 
even  if  the  card  has  a  substantive  use 
other  than  credit,  such  as  a  purchase- 
price  discoimt  card.  Such  a  card  or 
device  is  a  credit  card  notwithstanding 
the  fact  that  the  recipient  jnust  first 
contact  the  card  issuer  to  access  or 
activate  the  credit  featiue. 

ii.  In  contrast,  a  credit  card  does  not 
include,  for  example: 

A.  A  check-guarantee  or  debit  card 
with  no  credit  feature  or  agreement, 
even  if  the  creditor  occasionally  honors 
an  inadvertent  overdraft. 

B.  Any  card,  key,  plate,  or  other 
device  that  is  used  in  order  to  obtain 
petroleimi  products  for  business 
purposes  from  a  wholesale  distribution 
facility  or  to  gain  access  to  that  fecility, 
and  that  is  required  to  be  used  without 
regard  to  payment  terms. 


2(a)(18)  Downpayment. 

***** 

3.  Effect  of  existing  liens,  i.  No  cash 
payment.  In  a  credit  sale,  the 
"downpayment"  may  only  be  used  to 
reduce  the  cash  price.  For  example, 
when  a  trade-in  is  used  as  the 
downpayment  and  the  existing  lien  on 
an  automobile  to  be  traded  in  exceeds 
the  value  of  the  automobile,  creditors 
must  disclose  a  zero  on  the 
downpayment  line  rather  than  a 
negative  number.  To  illustrate,  assiune  a 
consumer  owes  $10,000  on  an  existing 
automobile  loan  and  that  the  trade-in 
value  of  the  automobile  is  only  $8,000, 
leaving  a  $2,000  deficit.  The  creditor 
should  disclose  a  downpa)anent  of  $0, 
not  -$2,000. 

ii.  Cash  payment.  If  the  consiuner 
makes  a  cash  payment,  creditors  may,  at 
their  option,  disclose  the  entire  cash 
payment  as  the  downpayment,  or  apply 
the  cash  payment  first  to  any  excess  lien 
amount  and  disclose  any  remaining 
cash  as  the  downpajmient.  In  the  above 
example: 

A.  If  the  downpayment  disclosed  is 
equal  to  the  cash  payment,  the  $2,000 
deficit  must  be  reflected  as  an 
additional  amoimt  financed  under 

§  226.18(b)(2). 

B.  If  the  consumer  provides  $1 ,500  in 
cash  (which  does  not  extinguish  the 
$2,000  deficit),  the  creditor  may 
disclose  a  downpayment  of  $1,500  or  of 
$0. 

C.  If  the  consumer  provides  $3,000  in 
cash,  the  creditor  may  disclose  a 
downpajrment  of  $3,000  or  of  $1,000. 
***** 

3.  In  Supplement  I  to  Part  226,  under 
Section  226.12— Special  Credit  Card 
Provisions,  undei  Paragraph  12(a)(1), 
paragraph  7.  is  revised  to  read  as 
follows: 


Subpart  B— Open-^nd  Credit 


Section  226.12— Special  Credit  Card 
Provisions 


12(a)  Issuance  of  credit  cards. 
Paragraph  12(a)(1) 

***** 

7.  Issuance  of  non-credit  cards,  i. 
General.  Under  §  226.12(a)(1),  a  credit 
card  cannot  be  issued  except  in 
response  to  a  request  or  an  application. 
(See  comment  2(a)(15)-2  for  examples 
of  cards  or  devices  that  are  and  are  not 
credit  cards.)  A  non-credit  card  may  be 
sent  on  an  unsolicited  basis  by  an  issuer 
that  does  not  propose  to  connect  the 
card  to  any  credit  plan;  a  credit  feature 
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may  be  added  to  a  previously  issued 
non-credit  card  only  upon  the 
consiuner's  specific  request. 

ii.  Examples.  A  purchase-price 
discount  card  may  be  sent  on  an 
imsolidted  basis  by  an  issuer  that  does 
not  propose  to  connect  the  card  to  any 
credit  plan.  An  issuer  demonstrates  that 
it  proposes  to  connect  the  card  to  a 
credit  plan  by,  for  example,  including 
promotional  materials  about  credit 
features  or  accoimt  agreementamnd 
disclosures  required  by  §  226.6.  The 
issuer  will  violate  the  rule  against 
unsolicited  issuance  if,  for  example,  at 
the  time  the  card  is  sent  a  credit  plan 
can  be  accessed  by  the  card  or  the 
recipient  of  the  unsolicited  card  has 
been  preapproved  for  credit  that  the 
recipient  can  access  by  contacting  the 
issuer  and  activating  the  card. 
***** 

4.  In  Supplement  I  to  Part  226, 
Section  226.14 — Determination  of 
Annual  Percentage  Rate,  imder 
Paragraph  14(c)  Annual  percentage  rate 
for  periodic  statements.,  paragraph  lO.ii. 
is  republished  and  paragraph  lO.ii.B.  is 
revised  to  read  as  follows: 


Section  226.14 — Determination  of 
Annual  Percentage  Rate 

***** 

14(c)  Annual  percentage  rate  for 
periodic  statements. 

***** 

10.  Prior-cycle  adjustments. 

***** 

ii.  Finance  charges  relating  to  activity 
in  prior  cycles  should  be  reflected  on 
the  periodic  statement  as  follows: 

*        *        *        *        * 

B.  If  a  finance  charge  that  is  posted  to 
the  account  relates  to  activity  for  which 
a  finance  charge  was  debited  or  credited 
to  the  account  in  a  previous  biUing 
cycle  (for  example,  if  the  finance  charge 
relates  to  an  adjustment  such  as  the 
resolution  of  a  billing  error  dispute,  or 
an  imintentional  posting  error,  or  a 
payment  by  check  that  was  later 
retiuned  unpaid  for  insufficient  funds 
or  other  reasons),  the  creditor  shall  at  its 
option: 

1.  Calculate  the  annual  percentage 
rate  in  accord  with  ii.A.  of  this 
paragraph,  or 

2.  Disclose  the  finance  charge 
adjustment  on  the  periodic  statement 
and  calculate  the  annual  percentage  rate 
for  the  ciurent  billing  cycle  without 
including  the  finance  charge  adjustment 
in  the  niimerator  and  halances 
associated  with  the  finance  charge 
adjustment  in  the  denominator. 


5.  In  Supplement  I  to  Part  226,  under 
Section  226.18 — Content  of  Disclosures, 
the  following  amendments  are  made: 

a.  Under  18(g)  Payment  schedule.,  a 
new  paragraph  5.  is  added;  and 

b.  Under  18(j)  Total  sale  price.,  a  new 
paragraph  3.  is  added. 

The  additions  read  as  follows: 


Subpwt  C— Closed-«nd  Credit 

***** 

Section  226.18 — Content  of  Disclosures 

***** 

18(g)  Payment  schedule. 

***** 

5.  Mortgage  insurance.  The  payment 
schedule  should  reflect  the  consumer's 
mortgage  insurance  payments  until  the 
date  on  which  the  creditor  must 
automatically  terminate  coverage  under 
applicable  law,  even  though  the 
consumer  may  have  a  right  to  request 
that  the  insurance  be  cancelled  earlier. 
(For  assimiptions  in  calculating  a 
pajonent  schedule  that  includes 
mortgage  insiuance  that  must  be 
automatically  terminated,  see  comments 
17(c)(l>-8  and  17(c)(l)-10.) 
***** 

1 8(j)  Total  sale  price. 

***** 

3.  Effect  of  existing  liens.  When  a 
credit  sale  transaction  involves  property 
that  is  being  used  as  a  trade-in  (an 
automobile,  for  example)  and  that  has  a 
lien  exceeding  the  value  of  the  trade-in, 
the  total  sale  price  is  afi^ected  by  the 
amount  of  any  cash  provided.  (See 
comment  2(a)(18)-3.)  To  illustrate, 
assume  a  consumer  finances  the 
purchase  of  an  automobile  with  a  cash 
price  of  $20,000.  Another  vehicle  used 
as  a  trade-in  has  a  value  of  $8,000  but 
has  an  existing  lien  of  $10,000,  leaving 
a  $2,000  deficit  that  the  consumer  must 
finance. 

i.  If  the  consumer  pays  $1,500  in  cash, 
the  creditor  may  apply  the  cash  first  to 
the  lien,  leaving  a  $500  deficit,  and 
reflect  a  downpayment  of  $0.  The  total 
sale  price  would  include  the  $20,000 
cash  price,  an  additional  $500  financed 
under  §  226.18(b)(2),  and  the  amount  of 
the  finance  charge.  Alternatively,  the 
creditor  may  reflect  a  downpayment  of 
$1,500  and  finance  the  $2,000  deficit.  In 
that  case,  the  total  sale  price  would 
include  die  siun  of  the  $20,000  cash 
price,  the  $2,000  lien  payoff  amoimt  as 
an  additional  amoiuit  financed,  and  the 
amoimt  of  the  finance  charge. 

ii.  If  the  consumer  pays  $3,000  in 
cash,  the  creditor  may  apply  the  cash 
first  to  extinguish  the  lien  and  reflect 
the  remainder  as  a  downpayment  of 
$1,000.  The  total  sale  price  would 


reflect  the  $20,000  cash  price  and  the 
amoimt  of  the  finance  charge.  (The  cash 
pajrment  extinguishes  the  trade-in 
deficit  and  no  charges  are  added  under 
§  226.18(b)(2).)  Alternatively,  the 
creditor  may  elect  to  reflect  a 
downpayment  of  $3,000  and  finance  the 
$2,000  deficit.  In  that  case,  the  total  sale 
price  would  include  the  siun  of  the 
$20,000  cash  price,  the  $2,000  lien 
payoff  amount  as  an  additional  amount 
financed,  and  the  amount  of  the  finance 
charge. 
***** 

6.  In  Supplement  I  to  Part  226, 
Section  226.32 — Requirements  for 
Certain  Closed-end  Home  Mortgages, 
imder  Paragraph  32(a)(l)(ii),  paragraph 
2.iv.  is  added  to  read  as  follows: 


Subpart  E— Special  Rule*  For  Certain 
Home  Mortgage  TransactkNM 


Section  226.32 — Requirements  for 
Certain  Closed-end  Home  Mortgages 


32(a)  Coverage. 

***** 

Paragraph  32(a)(l)(ii). 

***** 

2.  Annual  adjustment  of  $400 
amount. 
***** 

iv.  For  1999,  $441,  reflecting  a  1.4 
percent  increase  in  the  CPI-U  bom  June 
1997  to  June  1998,  rounded  to  the 
nearest  whole  dollar. 

***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  through  the 
Secretary  of  the  Board  under  delegated 
authority,  March  31, 1999. 
Robert  deV.  Frieraon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-8413  Filed  4-5-99;  8:45  am] 
BHUNG  CODE  •ZIO-OI-P 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Pan*  611  and  620 
RIN  3052-AB79 

Organization;  DI«clo«ure  to 
Shareholder*;  FCS  Board 
Compeneatlon  Limit* 

agency:  Farm  Credit  Administration. 
ACnOH:  Final  rule. 

SUMMARY:  This  final  rule  amends  Farm 
Credit  Administration  (FCA)  regulations 
on  Farm  Credit  System  (System  or  FCS) 
bank  director  compensation.  The 
amendment  removes  the  requirement 
for  FCS  banks  to  obtain  our  prior 
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approval  before  paying  their  directors 
more  than  the  generally  applicable 
limit. 

EFFECTIVE  DATE:  This  regulation  will 
become  effective  30  days  after 
publication  in  the  Federal  Register 
during  which  either  or  both  houses  of 
Congress  are  in  session.  We  will  publish 
a  notice  of  the  effective  date  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Markowitz,  Senior  Policy  Analyst, 
Office  of  Policy  and  Analysis,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090.  (703)  883-4479;  or  Rebecca 
S.  Orlich,  Senior  Attorney,  Office  of 
General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4020,  TDD  (703)  883- 
4444. 

SUPPLEMENTARY  INFORMATION:  We  adopt 
these  amendments  without  change  from 
the  proposed  rule  (63  FR  49305, 
September  15,  1998),  as  part  of  our 
continuing  efforts  to  reduce  the  burden 
of  regulatory  compliance.  We  amend 
§  611.400  to  remove  the  requirement  for 
System  banks  to  obtain  our  prior 
approval  before  paying  director 
compensation  in  excess  of  the  generally 
applicable  limit.  Section  4.21(a)  of  the 
Farm  Credit  Act  of  1971,  as  amended 
(Act),  provides  for  the  maximum 
amoimt  of  annual  compensation  that 
System  banks  may  ordinarily  pay  to 
directors.  Section  4.21(b)  authorizes  us 
to  waive  this  limitation  under 
exceptional  circumstances.  The 
amended  rule  provides  that: 

•  Banks  may  pay  a  director  more  than 
the  maximum  amount  when  a  director 
has  spent  extraordinary  time  and  effort 
on  bank  business  in  exceptional 
circtmistances. 

•  The  additional  compensation  may 
not  exceed  30  percent  of  the  aimual 
limit. 

•  Each  bank  must  have  a  written 
policy  describing  any  exceptional 
circumstances  under  which  the  board 
will  pay  additional  compensation. 

•  Banks  must  document  the 
exceptional  circumstances  for  each  case 
in  which  additional  amounts  are  paid. 

We  also  make  a  conforming 
amendment  to  §  620.5(i){l),  regarding 
disclosure  of  additional  compensation 
in  the  annual  report  to  shareholders. 

We  received  comments  on  the 
proposed  rule  from  the  Farm  Credit 
Coimcil  on  behalf  of  its  member  banks; 
Western  Farm  Credit  Bank;  AgAmerica, 
FCB;  and  CoBank.  ACB  (CoBank).  All 
commenters  agreed  with  us  that 
elimination  of  our  prior  approval 
reduces  regulatory  burden  while 
preserving  the  requirement  that  banks 
pay  additional  compensation  only  in 
exceptional  circtmistances.  The 


following  excerpt  from  CoBank's 
comment  was  typical  of  the  comments 
we  received.  "Since  FCA  can  and  will 
effectively  monitor  the  payment  of 
director  compensation  through  the 
examination  process,  CoBank  believes  it 
is  both  fair  and  achievable  to  allow  the 
Banks  to  make  additional  compmsation 
determinations  based  on  exceptional 
circumstances  and  the  documentation  to 
support  such  compensation." 

Listof  Sul^ects 

12  CFR  Part  611 

Agriculture,  Banks,  banking,  Riiral 
areas. 

12  CFR  Part  620 

Accoimting,  Agriculture,  Banks, 
banking.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  stated  above,  parts 
611  and  620  of  chapter  VI,  title  12  of  the 
Code  of  Federal  Regulations  are 
amended  to  read  as  follows: 

PART  61 1-ORGANIZATION 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authority:  Sees.  1.3, 1.13,  2.0,  2.10,  3.0, 
3.21,  4.12,  4.15.  4.20,  4.21,  5.9,  5.10.  5.17. 
7.0—7.13,  8.5(e)  of  the  Fann  Credit  Act  (12 
U.S.C.  2011.  2021,  2071,  2091,  2121,  2142, 
2183,  2203,  2208,  2209.  2243.  2244.  2252. 
2279a— 2279f-l.  2279aa-5(e));  sees.  411  and 
412  of  Pub.  L.  100-233. 101  Stat.  1568, 1638; 
sees.  409  and  414  of  Pub.  L.  100-399, 102 
Stat.  989. 1003,  and  1004. 

Subpart  D— Rules  for  Compensation  of 
Board  Members 

2.  Section  611.400  is  amended  by 
revising  paragraphs  (c)  and  (d)(3)  to  read 
as  follows: 


§611.400 
members. 


Compensation  of  bank  board 


(c)(1)  A  Farm  Credit  bank  is 
authorized  to  pay  a  director  up  to  30 
percent  more  than  the  statutory 
compensation  limit  in  exceptional 
circumstances  where  the  director 
contributes  extraordinary  time  and 
effort  in  the  service  of  the  bank  and  its 
shareholders. 

(2)  Banks  must  docimient  the 
exceptional  circimistances  justifying 
additional  director  compensation.  The 
docmnentation  must  describe: 

(i)  The  exceptional  circumstances 
justifying  the  additional  director 
compensation,  including  the 
extraordinary  time  and  effort  the 
director  devoted  to  bank  business;  and 

(ii)  The  amoimt  and  the  terms  and 
conditions  of  the  additional  director 
compensation. 

fdl*  *   * 

(3)  The  exceptional  ciramistances 
imder  which  the  board  would  pay 


additional  compensation  for  any  of  its 
directors  as  authorized  by  paragraph  (c) 
of  this  section. 


PART  620— DISCLOSURE  TO 
SHAREHOLDERS 

3.  The  authority  citation  for  part  620 
continues  to  read  as  follows: 

Authority:  Sees.  5.17,  5.19,  8.11  of  the 
Farm  Credit  Act  (12  U.S.C.  2252,  2254, 
2279aa-ll);  sec.  424  of  Pub.  L.  100-233, 101 
Stat.  1568, 1656. 

Subpart  B— Annual  Report  to 
Shareholders 

1620^    [Amended] 

4.  Section  620.5(i)(l)  is  amended  by 
removing  the  words  "under  which  a 
waiver  of  section  4.21  of  the  Act  was 
granted  by  the  FCA"  and  adding  in  their 
place  the  words  "justifying  the 
additional  director  compensation  as 
authorized  by  §  611.400(c)(1)  of  this 
chapter"  in  the  second  sentence. 

Dated:  March  30. 1999. 
Vivian  L.  Portia, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  99-«310  Filed  4-5-99;  8:45  am] 
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FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Part  935 

[No.  99-20] 

RIN  3069-AA77 

Collaterai  Eligible  To  Secure  Federal 
Home  Loan  Bank  Advances 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  its 
regulation  governing  eligible  collateral 
for  Federal  Home  Loan  Bank  (FHLBank) 
advances  to  clarify  that  certain  assets, 
including  the  insured  or  guaranteed 
portions  of  federally-insured  or 
guaranteed  loans  and  securities 
representing  an  equity  interest  in 
eligible  collateral,  qualify  as  eligible 
collateral  to  secure  FHLBank  advances. 
The  final  rule  also  amends  the  Finance 
Board's  regulation  on  collateral 
verification  to  eliminate  certain 
ambiguities  therein. 

DATES:  This  final  rule  is  effective  on 
April  15, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
M.  Raudenbush,  Attorney-Advisor, 


Federal  Register /Vol.  64,  No.  65 /Tuesday,  April  6,  1999 /Rules  and  Regulations  16619 


Office  of  General  Counsel,  (202)  408- 
2932,  Federal  Housing  Finance  Board, 
1777  F  Street,  NW.,  Washington,  DC 
20006,  or  by  electronic  mail  at 
raudenbushe@fhfb.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  The  Proposed  Rule 

On  December  8, 1998,  the  Finance 
Board  published  for  comment  a 
proposed  rule  to  amend  its  Advances 
Regidation,  12  CFR  part  935,  primarily 
in  order  to  codify  in  the  Regulation 
provisions  governing  various  collateral 
arrangements  that  have  been  the  subject 
of  regulatory  interpretations  and 
requests  for  such  interpretations  from 
the  FHLBanks  and  their  members.  See 
63  FR  67625  (Dec.  8, 1998).  The  sixty 
day  public  comment  period  closed  on 
February  8, 1999.  The  Finance  Board 
received  a  total  of  forty  comments: 
eleven  from  FHLBanks,  seventeen  from 
FHLBank  members,  five  from  trade 
associations,  two  from  members  of 
Congress,  and  one  each  from  an 
investment  broker/dealer  serving 
FHLBank  members,  an  accoimting  firm, 
a  state  governor  and  a  non-member 
corporate  credit  imion.  Only  the  non- 
member  corporate  credit  union  opposed 
the  rule  generally. 

Section  10(a)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  enumerates 
four  categories  of  collateral  that  are 
eligible  to  secure  FHLBank  advances:  (1) 
Current  whole  first  mortgage  loans  on 
improved  residential  property  and 
seciuities  representing  a  whole  interest 
in  such  mortgages;  (2)  securities  that  are 
issued,  guaranteed,  or  insured  by  the 
United  States  Government,  or  any 
agency  thereof;  (3)  deposits  of  a 
FHLBank;  and  (4)  other  real-estate 
related  collateral  in  a  total  amount  not 
to  exceed  30  percent  of  the  borrowing 
member's  capital.  See  12  U.S.C.  1430(a). 
The  Advances  Regulation  implements 
and  clarifies  the  statutory  requirements 
of  section  10  of  the  Bank  Act  that  relate 
to  the  security  interests  that  a  FHI^ank 
must  obtain  and  maintain  when  making 
advances  to  member  institutions. 
Among  the  issues  that  the  Regulation 
addresses  are:  the  t)rpes  and  amounts  of 
collateral  that  a  F?&,Bank  may  or  must 
accept  when  making  advances;  the 
priority  of  FHLBank  claims  to  such 
collateral  in  relation  to  other  creditors; 
and  requirements  regarding  the 
valuation  and  verification  of  the 
existence  of  pledged  collateral.  See  12 
CFR  935.9-12. 

In  response  to  numerous  requests 
fit>m  both  FHLBanks  and  their  members 
to  clarify  or  interpret  these  collateral 
provisions  in  the  context  of  specific 
transactions,  the  Finance  Boaird 
proposed  to  amend  §  935.9  to  make 


explicit  in  the  Regulation  that  the 
FHLBanks  may  accept  as  collateral  to 
secure  advances  to  members:  (1)  the 
insured  or  guaranteed  portions  of 
federally-insured  or  guaranteed  loans, 
regardless  of  delinquency  status;  (2) 
securities  representing  an  equity  interest 
in  eligible  collateral;  and  (3)  eligible 
mortgage  or  government  securities 
collateral  held  by  members'  wholly- 
owned  investment  subsidiaries,  under 
the  conditions  set  forth  in  the  proposed 
rule.  In  addition,  the  Finance  Board 
proposed  to  amend  §  935.11(b)  of  the 
Advances  Regulation,  governing 
collateral  verification,  to  eliminate  an 
ambiguous  reference  therein  to 
standards  established  by  the  Auditing 
Standards  Board  of  the  American 
Institute  of  Certified  Public  Accountants 
(AICPA). 

n.  Comments  on  the  Proposed  Rule  and 
Analysis  of  Changes  Made  in  the  Final 
Rule 

A.  Eligible  Collateral  Pledged  by  a 
Qualifying  Investment  Subsidiary 

.  The  proposed  rule  would  have 
amended  §935.1  of  the  Advances 
Regulation  to  include  a  definition  of  the 
term  "Qualifying  Investment 
Subsidiary"  (QIS),  which  was  to  include 
business  entities  that:  (1)  Are  wholly 
owned  by  a  member;  (2)  are  operated 
solely  as  passive  investment  vehicles  on 
behalf  of  that  member;  and  (3)  hold  only 
cash  equivalents  and  assets  that  are 
eligible  collateral  under  §§  935.9(a)(1) 
and  (2)  of  the  Advances  Regulation.  In 
turn,  the  proposed  rule  would  have 
created  a  new  §  935.9(b)  imder  which 
the  FHLBanks  would  have  been 
expressly  permitted  to  accept  pledges  of 
eligible  collateral  fit)m  a  member's  QIS 
to  secure  advances  to  that  member 
where  the  FHLBank  was  able  to  obtain 
and  maintain  a  security  interest  in  the 
collateral  pursuant  to  which  its  rights 
and  privileges  were  functionally 
equivalent  to  those  that  the  FHLBank 
would  possess  if  the  member  were  to 
pledge  the  collateral  directly. 

These  proposed  provisions  were 
intended  primarily  to  address  requests 
frt)m  FHLBanks  to  accept  as  security  for 
advances  to  members  eligible  collateral 
held  by  Real  Estate  Investment  Trust 
and  state  seciuity  corporation 
subsidiaries.  However,  a  large  numbm 
of  commenters  questioned  the  Finance 
Board's  proposal  to  address  only 
pledges  of  collateral  from  a  narrow  class 
of  wholly-owned  subsidiaries,  while 
ignoring  collateral  arrangements  with 
other  types  of  affiliates  that  may  be 
permissible  imder  the  Bank  Act.  In  light 
of  these  comments,  the  Finance  Board 
has  decided  to  remove  these  QIS 


provisions  fitim  the  text  of  the  final  rule 
pending  further  analysis  of  the  issue.  It 
is  anticipated  that,  in  the  near  futiue, 
the  Finance  Board  will  either  finalize 
the  QIS  provisions  separately  in  a 
modified  form,  or  will  issue  a  new 
proposed  rule  that  addresses  in  a  more 
comprehensive  foshion  pledges  of 
collateral  frtim  members'  affiliates. 

B.  Equity  Interests  in  Eligible  Collateral 

Section  935.9(a)(l)(iii)  of  the 
proposed  rule  expressly  authorized 
FHLBanks  to  accept  as  collateral  for 
advances  to  members  any  secxuity  the 
ownership  of  which  represents  an 
imdivided  equity  interest  in  whole 
mortgages  or  mortgage-backed  securities 
(MBS),  all  of  which  qualify  as  eligible 
collateral  under  §  935.9(a)(1).  Similarly, 
§  935.9(a)(2)(ii)  of  the  proposed  nde 
expressly  authorized  FHLBanks  to 
accept  as  collateral  any  security  the 
ownership  of  which  represents  an 
imdivided  equity  interest  in  underlying 
assets,  all  of  which  qualify  as  eligible 
government  seciuities  collateral  under 
§  935.9(a)(2).  These  provisions  were 
intended  to  permit  FHLBanks  to  accept 
as  collateral  shares  of  mutual  funds  and 
similar  equity  investments  where  the 
underlying  assets  of  the  fund  comprise 
only  eligible  collateral. 

Seven  commenters  (two  FHLBanks, 
two  members,  two  trade  associations 
and  the  investment  broker/dealer) 
expressly  supported,  and  no 
commenters  expressly  opposed,  these 
provisions.  However,  the  two  FHLBanks 
opposed  the  proposed  rule's 
requirement  that  the  imderlying  assets 
of  the  fund  consist  only  of  eligible 
collateral.  Noting  that  it  is  likely  that, 
for  liquidity  purposes,  such  funds  may 
hold  a  small  percentage  of  assets  that  do 
not  qualify  as  eligible  collateral,  one 
FHLBank  suggested  that  the  FHLBanks 
be  authorized  to  accept  shares  of  funds 
where  at  least  90  percent  of  the 
luiderlying  assets  are  eligible  collateral. 
The  other  FHLBank  suggested  that 
FHLBanks  be  permitted  to  lend  against 
the  pro-rata  share  of  the  imderlying 
assets  that  do  qualify  as  eligible 
collateral.  In  the  final  rule,  the  Finance 
Board  has  combined  the  material 
contained  in  proposed  §§  935.9(a)(l)(iii) 
and  (a)(2)(ii)  into  a  new  §  935.9(a)(5), 
under  which  the  FHLBanks  are 
permitted  to  accept  shares  of  mutual 
funds  and  similar  investments  that 
represent  an  undivided  equity  interest 
in  underlying  assets  that  qualify  as 
eligible  collateral  under  either 
§  935.9(a)(1)  or  (a)(2).  This  change 
makes  clear  that  FHLBanks  may  accept 
shares  of  hmds  that  hold  a  combination 
of  eligible  mortgage  assets  and  eligible 
government  securities,  in  addition  to 
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those  that  hold  either  one  or  the  other 
type  of  eligible  collateral.  In  addition, 
new  §  935.9(a)(5)  makes  clear  that  such 
funds  may  also  hold  cash  or  cash 
equivalents  without  losing  their 
eligibility  as  collateral  for  advances. 
Because  of  the  complexities  of 
monitoring  the  fluctuating  asset  pools  of 
mutual  funds  and  similar  investments, 
the  Finance  Board  has  determined  that 
it  will  not,  at  this  time,  permit 
FHLBanks  to  accept  imder  new 
§  935.9(a)(5)  shares  of  funds  that  hold 
any  assets  that  are  neither  eligible 
collateral  under  §§  935.9(a)(1)  or  (a)(2), 
nor  cash  or  cash  equivalents.  Depending 
on  the  mix  of  the  underlying  assets, 
however,  shares  of  such  funds  may 
constitute  eligible  collateral  under 
§  935.9(a)(4). 

C.  Government  Securities 

In  the  proposed  rule,  the  Finance 
Board  proposed  to  redesignate  the 
existing  text  of  §  935.9(a)(2)  of  the 
Advances  Regulation  as 
§  935.9(a)(2)(i)(A)  and  to  add:  a  new 
paragraph  (i)(B)  to  make  clear  that 
FHLBanks  may  accept,  as  eligible 
government  securities  collateral, 
mortgages  or  other  loans,  regardless  of 
delinquency  status,  to  the  extent  that 
the  repayment  of  the  principal  and/or 
interest  on  such  mortgages  or  loans  is 
backed  by  the  United  States 
Government  or  any  of  its  agencies;  and 
a  new  paragraph  (i)(C)  to  make  clear  that 
FHLBanks  may  also  accept  as  eligible 
collateral  securities  that  are  backed  by, 
or  represent  equity  interests  in,  pools  of 
loans  or  mortgages  that  are  insured  or 
guaranteed  by  the  United  States 
Government  or  its  agencies  (to  the 
extent  of  such  insurance  or  guarantee), 
even  if  the  investment  instrument  itself 
is  not  so  insured  or  guaranteed. 
Proposed  §§935.9(a)(2)(i)(B)  and  (C) 
have  been  redesignated  in  the  final  rule 
as  §§935.9(a)(2)(ii)  and  (iii), 
respectively. 

Nineteen  conmienters  (nine  members, 
four  trade  associations,  three  FHLBanks, 
two  members  of  Congress  and  one  state 
governor)  expressly  supported  these 
changes  and  one  commenter  (the  non- 
member  corporate  credit  union) 
expressly  opposed  them.  Several 
commenters  noted  specifically  that,  in 
the  risk-based  capit^  provisions  of  their 
respective  regulations,  the  federal 
financial  institution  regulatory  agencies 
recognize  that  individual  loans  that  are 
insiu'ed  or  guaranteed  by  the  United 
States  Government  possess  risk  equal  to 
that  of  government-insured  or 
guaranteed  securities  representing 
interests  in  pools  of  loans. 

A  significant  number  of  commenters 
requested  that  the  Finance  Board  make 


clear  in  the  preamble  to  the  final  rule 
that  Sallie  Mae  student  loans  reinsm^d 
by  the  U.S.  Department  of  Education 
(DOE)  and  certificates  backed  by  pools 
of  such  loans  wiU  be  considered  to  be 
eligible  collateral  pursuant  to  the  new 
provisions.  The  Finance  Board 
understands  that,  with  respect  to  at  least 
some  Sallie  Mae  loans  made  under  the 
Federal  Family  Education  Loan  Program 
(FFELP),  the  holder  of  the  loan  benefits 
directly  only  from  the  guarantee  of  a 
Guarantee  Agency  that  is  not  part  of  the 
federal  government.  While  a  Guarantee 
Agency  may  have  a  legal  right  to  be 
reimbursed  by  the  DOE  for  a  portion  of 
guarantee  payments  made  to  holders  of 
defaulted  student  loans,  the  holders  of 
these  loans  do  not,  in  most 
circumstances,  have  any  right  to 
reimbursement  from  the  federal 
government.  Without  concluding  that 
Sallie  Mae  loans  may  never  be 
considered  to  be  "government 
securities,"  the  Finance  Board  has 
determined  that,  where  a  member 
holding  a  loan  is  not  the  direct 
beneficiary  of  insurance  or  a  guarantee 
payable  by  the  United  States  or  its 
agencies,  such  loans  will  not  be 
considered  to  be  eligible  govenmient 
securities  collateral  under  section 
10(a)(2)  of  the  Bank  Act.  Accordingly, 
the  text  of  final  §  935.9(a)(2)(ii)  has  been 
revised  to  reflect  this  requirement. 

Many  commenters  responded 
favorably  to  the  statement  in  the 
preamble  to  the  proposed  rule  that, 
pursuant  to  the  new  provisions,  the 
guaranteed  portions  of  small  business 
loans  guaranteed  by  the  Small  Business 
Administration  (SBA)  could  be  accepted 
as  government  securities  collateral 
imder  §  935.9(a)(2).  Since  the 
publication  of  the  proposed  rule,  the 
Finance  Board  has  learned  that,  under 
SBA  regulations,  holders  of  SBA 
guaranteed  loans  made  imder  the  SBA's 
7(a)  Program  may  not  use  the 
guaranteed  portions  of  these  loans  as 
collateral  for  any  borrowing  without  the 
prior  written  consent  of  the  SBA,  which 
will  be  granted  only  if  certain 
conditions  are  met.  See  13  CFR  120.420. 
While  the  Finance  Board  continues  to 
consider  the  guaranteed  portions  of  SBA 
loans  to  be- eligible  collateral  imder 
§  935.9(a)(2)(ii)  of  the  final  rule,  it  is  the 
responsibility  of  the  FHLBank  and  its 
borrowing  member  to  ensure  that  these 
and  any  other  statutory  and  regulatory 
requirements  pertaining  to  the  pledging 
of  government-insured  or  guaranteed 
loans  are  met  at  the  time  such  assets  are 
taken  as  collateral.  The  Finance  Board 
has  no  authority  to  interpret,  waive,  or 
enforce  the  regulations  of  other  federal 
agencies  and  has  not  undertaken  a 


comprehensive  survey  of  statutory  and 
regulatory  requirements  that  may  apply 
to  government-insured  or  guaranteed 
loans  that  may  be  accepted  as  collateral 
imder  new  §§  935.9(a)(2)(ii)  and  (iii). 

The  one  commenter  that  opposed  the 
adoption  of  the  new  government 
seciuities  provisions  argued  that,  by 
permitting  FHLBanks  to  accept,  in 
addition  to  mortgages,  "other  loans" 
insiu^d  or  guaranteed  by  the  United 
States  or  its  agencies,  the  Finance  Board 
is  permitting  the  FHLBanks  to  stray 
from  their  housing  finance  mission.  In 
fact,  section  10(a)(2)  of  the  Bank  Act — 
which  is  the  source  of  statutory 
authority  for  §  935.9(a)(2)  of  the 
regulations — does  not  require  that 
government  seciu"ities  be  mortgage- 
related  to  be  eligible  as  collateral  for 
FHLBank  advances.  See  12  U.S.C. 
1430(a)(2). 

D.  Collateral  Verification 

Finally,  in  the  proposed  rule,  the 
Finance  Board  proposed  to  amend 
§  935.11(b)  of  the  Advances  Regidation, 
governing  the  verification  of  the 
existence  of  collateral,  to  remove 
therefrom  a  requirement  that  each 
FHLBank  establish  written  collateral 
verification  procediires  containing 
standards  similar  to  those  established  by 
the  AICPA.  Three  commenters  (two 
FHLBanks  and  one  member)  expressly 
supported  the  amendment.  Two 
commenters  (one  member  and  the 
AICPA),  while  not  objecting  generally  to 
revising  §  935.11(b),  stated  that  any 
amendment  should  more  clearly  set 
forth  objectively  measurable 
expectations  regarding  collateral 
verification. 

The  intent  behind  the  proposed 
amendment  is  to  direct  the  FHLBanks  to 
maintain  appropriate  collateral 
verification  standards  and  processes  and 
to  give  the  Finance  Board  examination 
staff  the  flexibility  to  assess  the 
adequacy  of  specific  standards  and 
procedures  adopted  by  each  FHLBank. 
Although,  in  the  course  of  such  a 
review,  examiners  would  normally  look 
for  consistency  with  generally  accepted 
standards,  such  as  those  established  by 
the  AICPA,  to  mandate  particular 
standards  in  the  rule  would  eliminate 
the  flexibility  that  the  Finance  Board 
has  determined  is  necessary  in  carrying 
out  these  examinations.  Accordingly, 
this  amendment  remains  unchanged  in 
the  final  rule. 

m.  Regulatory  Flexibility  Act 

The  final  rule  applies  only  to  the 
FHLBanks,  which  do  not  come  within 
the  meaning  of  "small  business,"  as 
defined  in  the  Regulatory  Flexibility  Act 
(RFA).  See  5  U.S.C.  601(6).  Therefore,  in 
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accordance  with  section  605(b)  of  the 
RFA,  5  U.S.C.  605(b),  the  Finance  Board 
hereby  certifies  that  this  proposed  rule, 
if  promulgated  as  a  final  rule,  will  not 
have  a  si^iificant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subiects  in  12  CFR  Part  935 

Credit,  Federal  home  loan  banks. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Finance  Board 
amends  12  CFR  part  935  as  follows: 

PART  935— ADVANCES 

1.  The  authority  citation  for  part  935 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3), 
1422b(a)(l),  1426, 1429, 1430, 1430b  and 
1431. 

Subpart  A— Advances  to  Membra 

2.  Amend  §  935.1  by  revising  the 
definition  of  "Mortgage-backed 
security"  to  read  as  follows: 

S  935.1    D«nnltions. 

***** 

Mortgage-backed  security  mesas: 

(1)  Aji  equity  secmity  representing  an 
ownership  interest  in: 

(i)  Fully  disbursed,  whole  first 
mortgage  loans  on  improved  residential 
real  property;  or 

(ii)  Mortgage  pass-through  or 
participation  seciihties  which  are 
themselves  backed  entirely  by  fully 
disbursed,  whole  first  mortgage  loans  on 
improved  residential  real  property;  or 

(2)  An  obligation,  bond,  or  other  debt 
security  backed  entirely  by  the  assets 
described  in  paragraph  (l)(i)  or  (ii)  of 
this  definition. 

•        *        *        •        • 

3.  Amend  §  935.9  as  follows: 

a.  Add  to  the  headings  of  paragraphs 
(b),  (c)  and  (e)  the  word  "advances" 
preceding  the  word  "collateral"; 

b.  Revise  paragraph  (a)  as  follows: 

S  935.9    Collateral. 

(a)  Eligible  security  for  advances.  At 
the  time  of  origination  or  renewal  of  an 
advance,  each  Bank  shall  obtain,  and 
thereafter  maintain,  a  seciuity.interest 
in  collateral  that  meets  the  requirements 
of  one  or  more  of  the  following 
cateeories: 

(1)  Mortgage  loans  and  privately 
issued  securities,  (i)  Fully  disbursed, 
whole  first  mortgage  loans  on  improved 
residential  real  property  not  more  than 
90  days  delinquent;  or 

(ii)  Privately  issued  mortgage-backed 
securities,  excluding  the  following: 

(A)  Securities  that  represent  a  share  of 
only  the  interest  payments  or  only  the 
principal  payments  from  the  imderlying 
mortgage  loans; 


(B)  Seciu-ities  that  represent  a 
subordinate  interest  in  the  cash  flows 
bom  the  imderlying  mortgage  loans; 

(C)  Securities  that  represent  an 
interest  in  any  residual  payments  from 
the  underlying  pool  of  mortgage  loans; 
or 

(D)  Such  other  high-risk  seciuities  as 
the  Board  in  its  discretion  may 
determine. 

(2)  Agency  securities.  Securities 
issued,  insured  or  guaranteed  by  the 
United  States  Govermnent,  or  any 
agency  thereof,  including  without 
limitation: 

(i)  Mortgage-backed  securities,  as 
defined  in  §  935.1  of  this  part,  issued  or 
guaranteed  by  the  Federal  Home  Loan 
Mortgage  Corporation,  the  Federal 
National  Mortgage  Association,  the 
Government  National  Mortgage 
Association,  or  any  other  agency  of  the 
United  States  Government; 

(ii)  Mortgages  or  other  loans, 
regardless  of  delinquency  status,  to  the 
extent  that  the  mortgage  or  loan  is 
insured  or  guaranteed  by  the  United 
States  or  any  agency  thereof,  or 
otherwise  is  backed  by  the  full  faith  and 
credit  of  the  United  States,  and  such 
insurance,  guarantee  or  other  backing  is 
for  the  direct  benefit  of  the  holder  of  the 
mortgage  or  loan;  and 

(iiij  Seciuities  backed  by,  or 
representing  an  equity  interest  in, 
mortgages  or  other  loans  referred  to  in 
paragraph  (a)(2)(ii)  of  this  section. 

(3)  Deposits.  Deposits  in  a  Bank. 

(4)  oAer  collateral,  (i)  Except  as 
provided  in  paragraph  (a)(4)(iii)  of  this 
section,  other  real  estate-related 
collateral  acceptable  to  the  Bank  if: 

(A)  Such  collateral  has  a  readily 
ascertainable  value;  and 

(B)  The  Bank  can  perfect  a  seciuity 
interest  in  such  collateral. 

(ii)  Eligible  other  real  estate-related 
collateral  may  include,  but  is  not 
limited  to: 

(A)  Privately  issued  mortgage-backed 
securities  not  otherwise  eligible  under 
paragraph  (a)(l)(ii)  of  this  section; 

(Bj  Second  mortgage  loans,  including 
home  equity  loans; 

(C)  Commercial  real  estate  loans;  and 

(D)  Mortgage  loan  participations, 
(iii)  A  B^ik  shall  not  permit  the 

aggregate  amount  of  outstanding 
advances  to  any  one  member,  secured 
by  such  other  real  estate-related 
collateral,  to  exceed  30  percent  of  such 
member's  capital,  as  calculated 
according  to  GAAP,  at  the  time  the 
advance  is  issued  or  renewed. 

(5)  Securities  representing  equity 
interests  in  eligible  advances  collateral. 
Any  security  the  ownership  of  which 
represents  an  imdivided  equity  interest 
in  underlying  assets,  all  of  which 
qualify  either  as: 


(i)  Eligible  collateral  under  paragraphs 
(a)(1)  or  (2)  of  this  section;  or 
(ii)  Cash  or  cash  equivalents. 

***** 

4.  Amend  §  935.11  by  revising 
paragraph  (b)  to  read  as  follows: 

§  935.1 1    PiMlgMl  coilatwal;  v«ificatlon. 

***** 

(b)  Collateral  verification.  Each  Bank 
shall  establish  written  procediu«s  and 
standards  for  verifying  the  existence  of 
collateral  seciuing  the  Bank's  advances, 
and  shall  regularly  verify  the  existence 
of  the  collateral  securing  its  advances  in 
accordance  with  such  procedures  and 
standards. 

Dated:  March  19. 1999. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Morrison, 
Chairman. 
[FR  Doc.  99-8356  Filed  4-5-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-ANE-Oe-AD;  Amendment 
3»-11103;  AO  99-07-19] 

RIN2120-AA64 

Airworthiness  Directives;  AlliedSignal 
Inc.  TFE731-40R-200G  Turtwfan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  AlhedSignal  Inc.  TFE731- 
40R-200G  turbofan  engines.  This  action 
requires  inspection  of  the  fuel  flow 
meter  tube  assembly  part  number  (P/N) 
3061157-2,  which  coimects  the  fuel 
control  to  the  fuel  flow  meter,  and 
eventual  replacement  of  the  tube  and 
fuel  flow  meter  mounting  bracket.  This 
amendment  is  prompted  by  two  in-flight 
shutdowns  on  two  recently  certified 
TFE731-40R  tiu-bofan  engines  within 
the  last  six  months  that  resulted  from 
fuel  flow  meter  tube  assembly  feiliues. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  fuel  from  spraying 
on  and  aroimd  electrical  components 
due  to  a  cracked  fuel  line,  which  can 
result  in  an  in-flight  engine  shutdown, 
and  could  possibly  result  in  an  engine 
fire. 
dates:  Efiiective  April  21, 1999. 
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The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  21, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  7. 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  99-ANE- 
08- AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop^aa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

AlliedSignal  Inc.  service  information 
referenced  in  this  AD  may  be  obtained 
from  AlliedSignal  Aerospace  Services 
Attn:  Data  Distribution,  M/S  64-3/2101- 
201,  P.O.  Box  29003,  Phoenix,  AZ 
85038-9003;  telephone  (602)  365-2493, 
fax  (602)  365-5577.  Astra  service 
information  referenced  in  this  AD  may 
be  obtained  from  Galaxy  Aerospace 
Company,  Attn:  Publications,  One 
Galaxy  Way,  Alliance  Airport,  Fort 
Worth,  TX,  76177;  telephone  (817)  837- 
3740,  fax  (817)  837-3739.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Costa,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA.  Transport  Airplane  Directorate, 
3960  Paramount  Blvd.,  Lakewood,  CA 
90712-4137;  telephone  (562)  627-5246, 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  received  reports  of  failures  of  the 
fuel  flow  meter  tube  assembly  between 
the  fuel  control  and  the  fuel  flow  meter. 
These  failiu^s  caused  uncommanded  in- 
flight shutdowns  of  the  AlliedSignal 
Inc.,  TFE731^0R-200G  turbofan 
engines.  In  one  incident,  an  Israel 
Aircraft  Industries,  LTD.  (lAI)  Astra  SPX 
airplane  operator  experienced  an 
uncommanded  engine  rollback  to 
shutdown.  The  post-flight  investigation 
revealed  a  fracture  of  the  fuel  flow  meter 
tube  assembly,  part  number  (P/N) 
3061157-2,  located  between  the  fuel 
control  unit  and  the  fuel  flow  meter. 
Before  this  incident,  the  operator  had 
experienced  fuel  flow  fluctuations  and 
had  performed  maintenance  in  the  area 
of  the  fuel  flow  meter  tube  assembly  in 


accordance  vnth  standard 
troubleshooting  procedures.  In  another 
incident,  an  SPX  operator  experienced  a 
fracture  in  a  fuel  flow  meter  tube 
assembly  of  the  same  P/N.  This  incident 
occurred  shortly  after  replacement  of 
the  fuel  control/main  fuel  pump.  The 
FAA  has  concluded  that  the  current 
rigid  tube  assembly  design  is  not 
tolerant  of  normal  maintenance  actions 
and,  therefore,  this  action  is  necessary 
to  introduce  a  flexible  hose  desi^. 

Since  the  initial  incident,  the  FAA 
has  verified  that  the  fuel  flow  meter 
tube  assembly,  P/N  3061157-2,  meets 
design  intent,  but  could  benefit  from  a 
more  robust  design  from  a  maintenance 
standpoint.  This  condition,  if  not 
corrected,  could  result  in  fuel  spraying 
on  and  around  electrical  components 
due  to  a  cracked  fuel  line,  which  can 
result  in  an  in-flight  engine  shutdowrn, 
and  could  possibly  result  in  an  engine 
fire. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  AlliedSignal 
Inc.  Operator  Information  Wire  (OIW) 
TFE731-40G-99-01,  dated  January  7, 
1999,  that  describes  procedures  for 
visual  inspection  of  the  fuel  flow  meter 
tube  assembly,  P/N  3061157-2,  for 
cracks  or  leakage,  and  inspection  of  the 
clamping  of  the  fuel  flow  meter  and 
attached  tube  assemblies  for  proper 
installation.  Also,  the  FAA  has 
approved  the  technical  content  of 
AlliedSignal  Inc.  Alert  Service  Bulletin 
(ASB)  TFE731-A73-5119  dated  March 
4, 1999,  and  has  approved  the  technical 
content  of  Astra  Alert  Service  Bulletin 
1125-73A-189  dated  March  4, 1999, 
that  describes  procedures  for  installing 
the  new  flexible  fuel  line  and  fuel  flow 
meter  mounting  bracket. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  AlliedSignal  Inc. 
TFE731-40R-200G  turbofan  engines  of 
the  same  type  design,  this  AD  is  being 
issued  to  prevent  fuel  from  spraying  on 
and  around  electrical  components  due 
to  a  cracked  fuel  line,  which  can  result 
in  an  in-flight  engine  shutdown,  and 
could  possibly  result  in  an  engine  fire. 
This  Ad  requires  the  inspection  of  the 
fuel  flow  meter  tube  assembly,  P/N 
3061157-2,  for  cracks  or  leakage  and  for 
proper  clamping  within  5  hours  time-in- 
service  (TIS)  after  the  effective  date  of 
this  AD  if  any  maintenance  has  been 
performed  that  required  disconnecting 
the  fuel  flow  meter  tube  assembly  or  the 
support  clamping  of  the  fuel  meter  or 
attached  tube  assemblies,  or  if  it  is 
unknown  if  any  maintenance  has  been 
performed.  This  AD  also  requires 
inspection  of  the  fuel  flow  meter  tube    ' 
assembly,  P/N  3061157-2,  for  cracks  or 
leakage  and  for  proper  clamping  within 


25  hours  TIS  after  the  effective  date  of 
this  AD  if  no  maintenance  has  been 
performed  that  required  disconnecting 
the  fuel  flow  meter  tube  assembly  or  the 
support  clamping  of  the  fuel  meter  or 
attached  tube  assemblies.  This  AD  also 
requires  replacement  of  fuel  flow  meter 
tube  assembly,  P/N  3061157-2,  with  a 
new  flexible  fuel  line  assembly  and 
replacement  of  the  fuel  flow  meter 
mounting  bracketing  within  30  days 
after  the  effective  date  of  this  AD.  The 
inspections  and  replacements  are 
required  to  be  done  in  accordance  with 
the  service  information  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed.  - 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  99-ANE-08-AD."  The 


Federal  Register /Vol.  64,  No.  65 /Tuesday,  April  6,  1999 /Rules  and  Regulations  16623 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
nationsd  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  nde  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  is  not  a  "significant  regiUatory 
action"  imder  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procediues  (44  PR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amendad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-07-19    AiiiedSignal  Inc.:  Amendment 
39-11103.  Docket  99-ANE-08-AD. 

Applicability:  AiiiedSignal  Inc.  TFE731- 
40R-200G  turbofan  engines  installed  on,  but 
not  limited  to,  Israel  Aircraft  Industries  LTD 
(lAI),  Model  Astra  SPX  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  speciEc  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
done  previously. 

To  prevent  fuel  from  spraying  on  and 
around  electrical  components  due  to  a 
cracked  fuel  line,  which  can  result  in  an  in- 
flight engine  shutdown,  and  could  possibly 
result  in  an  engine  fire  do  the  following: 

(a)  Inspect  the  fuel  flow  tube  assembly, 
P/N  3061157-2,  within  5  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  in  accordance  with  Operator  Information 
Wire  (OIW)  TFE731-40G-99r^)l,  dated 
January  7, 1999,  Compliance/ 
Accomplishment  Instructions  step  (2)(a) 
through  step  (2)(f)  if  any  of  the  following 
actions  have  been  done: 

(1)  If  the  fuel  control  or  fuel  flow  meter 
have  been  removed  or  replaced; 

(2)  If  maintenance  has  been  performed 
which  required  removal  of  the  clamping 
which  supports  the  fuel  flow  meter  or  the 
attached  tube  assemblies;  or 

(3)  If  it  is  unknown  if  any  maintenance  has 
been  done. 

If  the  fuel  flow  tube  assembly  is  cracked  or 
shows  evidence  of  leakage,  or  if  the  fuel  flow 
meter  clamping  is  suspected  of  applying 
stress  to  the  tube  assembly,  replace  ihe  fuel 
flow  tube  assembly  with  serviceable  parts  in 
accordance  with  the  Accomplishment 
Instructions  of  AiiiedSignal  Alert  Service 
Bulletin  (ASB)  TFE731-A73-5119,  dated 
March  4, 1999,  and  in  accordance  with  the 
Accomplishment  Instructions  of  Astra  Alert 
Service  Bulletin  1125-73A-189.  dated  March 
4, 1999,  prior  to  further  flight. 

(b)  Inspect  the  fuel  flow  tube  assembly, 
P/N  3061157-2,  within  25  hours  TIS  after  the 


effective  date  of  this  AD,  in  accordance  with 
OIW  TFE731-40G-99-01,  dated  January  7, 
1999,  Compliance/ Accomplishment 
Instructions,  step  (l)(a)  through  step  (l)(b),  if 
the  fuel  control  or  fuel  flow  meter  has  not 
been  removed  or  replaced  since  new  and 
maintenance  has  net  been  done  which 
required  the  removal  of  the  clamping  that 
supports  the  fuel  flow  meter  or  the  attached 
tube  assemblies.  If  the  fuel  flow  tube 
assembly  is  cracked  or  shows  evidence  of 
lealiage,  or  if  the  fuel  flow  meter  clamping  is 
suspected  of  applying  stress  to  the  tube 
assembly,  replace  the  fuel  flow  tube  assembly 
and  fuel  flow  meter  mounting  bracket  with 
serviceable  parts  in  accordance  with  the 
Accomplishment  Instructions  of  AiiiedSignal 
Alert  Service  Bulletin  (ASB)  TFE731-A73- 
5119,  dated  March  4, 1999,  and  in 
accordance  with  the  Accomplishment 
Instructions  of  Astra  Alert  Service  Bulletin 
1125-73A-189,  dated  March  4, 1999,  prior  to 
further  flight. 

(c)  Within  30  days  after  the  effective  date 
of  this  AD,  replace  fuel  flow  tube  assembly, 
P/N  3061157-2  and  existing  fuel  flow  meter 
moimting  bracket  with  serviceable  parts  in 
accordance  with  the  Accomplishment 
Instructions  of  AiiiedSignal  Alert  Service 
Bulletin  (ASB)  TFE731-A73-5119,  dated 
March  4,1999,  and  in  accordance  with  the 
Accomplishment  Instructions  of  Astra  Alert 
Service  Bulletin  1 125-73 A-1 89,  dated  March 
4, 1999. 

(d)  If  the  flexible  fuel  line  assembly,  P/N 
3061288-1,  and  fuel  flow  meter  mounting 
bracket,  P/N  3061293-1,  are  installed,  or  if 
rigid  fuel  flow  tube  assembly  P/N  3060999- 
2  is  installed,  no  further  action  is  required 
and  the  requirements  of  this  AD  have  been 
completed. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then  - 
send  it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §  §  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  0(>erate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  inspection  and  part  replacement 
shall  be  done  in  accordance  with  the 
following  service  information: 


Document  No. 


Revision 


Date 


TFE731-40G-99-01,  AiiiedSignal  Inc.  Operator  Information  Wire 

TFE731-A73-5119,  AiiiedSignal  Inc.  Alert  Service  Bulletin  

1125-73A-189,  /^stra  Alert  Sewice  Bulletin  


3 

10 

8 


Original 
Original 
Original 


January  7,  1999. 
Marcti  4,  1999. 
March  4.  1999. 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  of  the  AliiedSignal 
Service  Bulletin  and  Operator  Information 
Wire  may  be  obtained  from  AliiedSignal 
Aerospace  Services  Attn:  Data  Distribution, 
M/S  64-3/2101-201,  P.O.  Box  29003. 
Phoenix,  AZ  85038-9003;  telephone  (602) 
365-2493.  Copies  of  the  Astra  Service 
Bulletin  may  be  obtained  from  Galaxy 
Aerospace  Company,  Attn:  Publications,  One 
Galaxy  Way,  Alliance  Airport,  Fort  Worth 
TX.  76177;  telephone  (817)  837-3740,  FAX 
(817)  837-3739.  Copies  may  be  inspected  at 
the  FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
April  21, 1999. 

Issued  in  Burlington,  Massachusetts,  on 
March  25,  1999. 
Jay  |.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  99-8093  Filed  4-5-99;  8:45  am] 
BILLING  CODE  4910-1  »-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-82-AD;  Amendment  39- 
11104;  AD  99-07-20] 

RIN  2120-AA64 

Airworthiness  Directives;  Avions 
Pierre  Robin  Model  R2160  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Avions  Pierre  Robin 
Model  R2160  airplanes.  This  AD 
requires  repetitively  inspecting  the 
vertical  stabilizer  spar  in  the  area  of  the 
lower  fitting  of  the  rudder  for  cracks, 
loose  rivets,  or  spar  web  distortion;  and 
modifying  the  vertical  stabilizer  spar 
either  immediately  or  at  a  certain  time 
period  depending  on  whether 
discrepancies  are  found  during  the 
inspections.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  France.  The 
actions  specified  by  this  AD  are 
intended  to  detect  defects  (cracks,  loose 
rivets,  or  spar  web  distortion)  in  the 
vertical  stabilizer  spar,  which  could 
result  in  structural  failure  of  the  vertical 
stabilizer  with  possible  reduced  or  loss 
of  control  of  the  airplane. 
DATES:  Effective  May  17, 1999. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  17, 
1999. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Avions  Pierre  Robin,  1,  route  de  Troyes, 
21121  Darois-France;  telephone:  80  44 
20  50;  facsimile:  80  35  60  80.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Central  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-82-AD,  Room  1558, 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW, 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  M.  Schletzbaum,  Aerospace 
Engineer,  FAA.  Small  Airplane 
Directorate.  1201  Walnut,  suite  900, 
Kansas  City,  Missoiui  64106;  telephone: 
(816)  426-6932;  facsimile:  (816)  426- 
2169. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  all  Avions  Pierre  Robin  Model 
R2160  airplanes  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  January  19, 1999 
(64  FR  2863).  The  NPRM  proposed  to 
require  repetitively  inspecting  the 
vertical  stabilizer  spar  in  the  area  of  the 
lower  fitting  of  the  rudder  for  cracks, 
loose  rivets,  or  spar  web  distortion;  and 
modifying  the  vertical  stabilizer  spar 
either  immediately  or  at  a  certain  time 
period  depending  on  whether 
discrepancies  are  found  during  the 
inspections. 

Accomplishment  of  the  proposed 
inspections  as  specified  in  the  NPRM 
would  be  required  in  accordance  with 
Avions  Pierre  Robin  Service  Bulletin 
No.  120,  dated  September  27, 1990. 
Accomplishment  of  the  proposed 
modification  as  specified  in  the  NPRM 
would  be  required  in  accordance  with 
the  instructions  included  with  Avions 
Pierre  Robin  Kit  No.  97.40.03,  as 
specified  in  Avions  Pierre  Robin  Service 
Bulletin  No.  120,  dated  September  27, 
1990. 

The  NPRM  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  France. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 


proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  10  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
20  workhours  per  airplane  to 
accomplish  this  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately  $100 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $13,000,  or 
$1,300  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  nUe"  under  DOT 
Regulatory  Policies  and  Procedtires  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
luder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
tmder  the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
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Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWOFtTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S39.13    [Amemiad] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

99-07-20  Avions  Pierre  Robin:  Amendment 
39-11104;  Docket  No.  9»-CE-82-AD. 

Applicability:  Model  R2160  airplanes,  all 
serial  numbers,  certificated  in  einy  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  imless  already 
accompUshed. 

To  detect  defects  (cracks,  loose  rivets,  or 
spar  web  distortion)  in  the  vertical  stabilizer 
spar,  which  could  result  in  structural  failure 
of  the  vertical  stabilizer  with  possible 
reduced  or  loss  of  control  of  the  airplane, 
accompUsh  the  following: 

(a)  Within  the  next  50  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  and  thereafter  at  intervals  not  to  exceed 
100  hours  TIS  until  the  modification  required 
by  paragraph  (b)  of  this  AD  is  incorporated, 
inspect  the  vertical  stabilizer  spar  in  the  area 
of  the  lower  fitting  of  the  rudder  for  cracks, 
loose  rivets,  or  spar  web  distortion. 
Accomplish  this  inspection  in  accordance 
with  the  instructions  in  Avions  Pierre  Robin 
Service  Bulletin  No.  120,  dated  September 
27, 1990. 

(b)  At  whichever  of  the  comphance  times 
in  paragraphs  (b)(1)  and  (b)(2)  of  this  AD  that 
occurs  first,  modify  the  vertical  stabilizer 
spar  by  incorporating  Avions  Pierre  Robin 
Kit  No.  97.40.03  in  accordance  with  the 
instructions  to  this  kit,  as  specified  in  Avions 
Pierre  Robin  Service  Bulletin  No.  120,  dated 
September  27, 1990. 

(1)  Prior  to  further  flight  if  cracks,  loose 
rivets,  or  spar  web  distortion  are/is  found 
during  any  inspection  required  by  paragraph 
(a)  of  this  AD;  or 

(2)  Within  the  next  12  calendar  months 
after  the  effective  date  of  this  AD. 

(c)  Modifying  the  vertical  stabilizer  spar  as 
specified  in  paragraph  (b)  of  this  AD  is 


considered  terminating  action  for  the 
repetitive  inspection  requirement  of  this  AD. 

(d)  As  of  the  effective  date  of  this  AD.  no 
person  may  install,  on  any  affected  airplane, 
a  vertical  stabilizer  spar  that  has  not  been 
modified  as  specified  in  paragraph  (b)  of  this 
AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  theiequirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Small 
Airplane  Directorate,  FAA,  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  hispector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  2:  hiformation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(g)  Questions  or  technical  information 
related  to  the  service  information  referenced 
in  this  AD  should  be  directed  to  Avions 
Pierre  Robin,  1  route  de  Troyes  21121  Darois. 
France;  telephone:  03.80.44.20.50;  facsimile: 
03.80.35.60.80.  This  service  information  may 
be  examined  at  the  FAA,  Central  Region. 
Office  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

(h)  The  inspection  required  by  this  AD 
shall  be  done  in  accordance  with  Avions 
Pierre  Robin  Service  Bulletin  No.  120,  dated 
September  27. 1990.  The  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  the  instructions  to  Avions 
Pierre  Robin  Kit  No.  97.40.03  as  referenced 
in  Avions  Pierre  Robin  Service  Bulletin  No. 
120,  dated  September  27, 1990.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  frpm  Avions 
Pierre  Robin,  1  route  de  Troyes  21121  Darois, 
France.  Copies  may  be  inspected  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW,  suite  700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  AD  90-224(A),  dated  December  12, 
1990. 

(i)  This  amendment  becomes  effective  on 
May  17, 1999. 

Issued  in  Kansas  City,  Missouri,  oh  March 
25, 1999. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  99-8092  Filed  4-5-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  98-NM-16a-AD;  Amendment 
39-11 1 06;  AD  99-08-02] 

RfN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes.  The  amendment 
requires  a  one-time  inspection  to  detect 
discrepancies  of  the  center  fuel  tank 
wiring  and  components,  and  corrective 
action,  if  necessary;  and  a  one-time 
electrical  bonding  test  of  the  center  fuel 
tank  components,  and  rework,  if 
necessary.  For  certain  airplanes,  the 
amendment  requires  a  one-time 
insulation  resistance  test  and  a  one-time 
inspection  to  detect  discrepancies  of  the 
wiring  and  components  of  the  fuel 
quantity  indication  system  (FQIS),  and 
corrective  actions,  if  necessary; 
replacement  of  certain  FQIS  probes  with 
certain  newer  probes;  a  system 
adjustment  and  system  operational  test; 
and  modification  (installation  of  a  flame 
arrester)  of  the  inlet  line  of  the  scavenge 
pump  of  the  center  fuel  tank.  This 
amendment  is  prompted  by  design 
review  and  testing  results  obtained  in 
support  of  an  accident  investigation. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  ignition  sources  and 
consequent  fire/explosion  in  the  center 
fuel  tank. 
DATES:  Effective  May  11, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  11, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dionne  Stanley.  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140S,  FAA, 
Transport  Airplane  Directorate.  Seattle 
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Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2250; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
747  series  airplanes  was  published  in 
the  Federal  Register  on  July  24, 1998 
(63  FR  39765).  That  action  proposed  to 
require  a  one-time  inspection  to  detect 
discrepancies  of  the  center  fuel  tank, 
and  corrective  actions,  if  necessary; 
replacement  of  all  components  of  the 
fuel  quantity  indicating  system  (FQIS) 
of  the  center  tanks  with  new  FQIS 
components;  and  replacement  of  the 
FQIS  wiring  with  new  wiring.  For 
certain  airplanes,  that  action  proposed 
to  require  a  one-time  inspection  to 
detect  discrepancies  of  the  FQIS,  and 
corrective  actions,  if  necessary;  and 
installation  of  a  flame  arrestor  in  the 
scavenge  pumps  of  the  center  fuel  tank. 
That  action  was  prompted  by  design 
review  and  testing  results  obtained  in 
support  of  an  investigation  into  a  1996 
accident  involving  a  Boeing  Model  747 
series  airplane  that  occurred  shortly 
after  takeoff  from  John  F.  Kennedy 
International  Airport  in  Jamaica,  New 
York  (hereinafter  referred  to  as  "the 
accident"). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

1.  Support  for  Various  Actions  in  the 
Proposal 

Five  commenters  support  various 
actions  proposed  by  the  AD. 

Two  commenters  strongly  support  the 
philosophy  in  the  notice  of  proposed 
rulemaking  (NPRM)  that  tank  entry 
would  be  minimized  because  multiple 
issues  pertaining  to  the  center  wing  tank 
may  be  accomplished  diiring  a  single 
tank  entry. 

One  commenter  states  that  it  currently 
plans  to  accomplish  the  actions 
described  in  Boeing  Service  Bulletin 
747-28-2205  diu-ing  scheduled  checks 
to  inspect  center  wing  tank  components. 
Another  commenter  states  that  it 
considers  a  one-time  inspection  of  all 
Model  747  series  airplanes  necessary  to 
ensiue  that  no  manufacturing  or 
operator  rework  anomalies  exist  in 
today's  fleet  prior  to  the  introduction  of 
any  new  maintenance  procediu^s.  The 
FAa  infers  that  those  two  commenters 
concur  with  the  proposal  to  require  the 
actions  specified  by  Boeing  Service 
Bulletin  747-28-2205,  dated  June  27, 


1997,  and  Revision  1,  dated  April  16, 

1998,  as  applicable. 

Four  commenters  concur  with  the 
proposal  to  require  the  actions 
contained  in  Boeing  Alert  Service 
Bulletin  747-28A2208,  dated  May  14, 
1998. 

Fova  commenters  conciu'  with  the 
proposal  to  require  the  actions 
contained  in  Boeing  Alert  Service 
Bulletin  747-28A2210,  dated  May  14, 
1998. 

2.  Request  To  Withdraw  the  Proposal: 
No  Justificatioii 

One  commenter  states  that,  without 
any  proof  that  the  FQIS  or  any  of  the 
other  center  wing  tank  components  may 
have  been  the  cause  of  the  accident, 
and,  without  any  service  experience  that 
supports  such  a  conclusion,  there  is  no 
technical  or  operational  justification  to 
mandate  the  proposed  nile.  The  FAA 
infers  that  the  commenter  requests 
withdrawal  of  the  proposed  AD. 

The  conunenter  states  that  on-airplane 
tests  performed  by  Boeing  have  not 
shown  any  in-service  condition  that 
could  create  any  hazard.  The 
commenter  also  concludes  that  there  is 
no  service  experience  that  shows  any 
evidence  of  ignition  sources  (evidence 
that  would  have  been  visible  on  any  of 
the  248  airplanes  that  have  been 
inspected). 

The  FAA  does  not  concur  that  the 
proposed  AD  should  be  withdrawn 
based  on  the  lack  of  conclusive 
evidence  that  the  accident  was  caused 
by  failure  of  the  FQIS  components  or 
any  of  the  other  center  fuel  tank 
components.  The  FAA  agrees  that  no 
conclusive  evidence  exists  to  indicate 
the  accident  was  caused  by  failure  of  the 
FQIS  or  center  fuel  tank  components. 
However,  during  such  accidents, 
evidence  that  could  lead  to  a  conclusive 
identification  of  the  cause  of  the 
accident  often  is  destroyed.  Regardless 
of  the  degree  of  destruction  caused  by 
such  an  accident,  there  often  is  no 
specific  physical  evidence  of  low  energy 
electrical  arcing.  In  consideration  of  the 
extensive  wiring  installed  on  a  Boeing 
Model  747  series  airplane,  and  the 
extensive  damage  to  the  wiring  that 
occurred  diuing  the  airplane  fire, 
breakup,  and  subsequent  recovery, 
conclusive  identification  of  a  specific 
wire  that  was  damaged  before  the  fire 
and  breakup  is  extremely  unlikely. 

Following  the  determinations  that  an 
explosion  in  the  center  fuel  tank  was  the 
initial  event  in  the  breakup  of  the 
airplane  in  the  accident,  and  that  the 
fire  was  not  caused  by  an  external 
source  such  as  a  bomb  or  missile,  the 
National  Transportation  Safety  Board 
(NTSB)  has  necessarily  used  systems 


analysis  methods  to  determine  what 
systems  on  the  airplane  are  most  likely 
to  have  been  the  soiirce  of  ignition 
energy.  That  analysis  included 
examinations  of  system  failure  modes 
and  effects,  service  history,  and  similar 
airplanes.  It  was  that  analysis  that  led 
the  FAA  to  propose  the  requirements 
specified  in  the  NPRM. 

The  same  commenter  stated  that  on- 
airplane  tests  performed  by  Boeing  have 
not  shov\m  any  in-service  condition  that 
could  create  any  hazard,  and  that  any 
evidence  of  ignition  soiuces  would  have 
been  visible  on  any  of  the  248  airplanes 
that  have  been  inspected.  The  FAA 
surmises  that  the  commenter  is  referring 
to  the  bonding  and  grounding  checks 
recommended  in  Boeing  Service 
Bulletin  747-28-2205.  The  FAA  agrees 
that  to  date  none  of  the  bonding  and 
grounding  checks  have  revealed  severe 
bonding  or  grounding  degradation  that 
would  pose  a  safety  threat  to  the 
airplane.  The  bonding  and  grounding 
provisions  within  the  fuel  tank  are 
designed  to  protect  the  fuel  system 
components  from  becoming  in-tank 
ignition  soiut»s  in  the  event  of  a 
lightning  strike  or  static  electricity. 
However,  the  investigation  of  the 
accident  identified  certain  fuel  tank 
explosion  scenarios  involving  latent 
failures  or  aging  conditions  within  the 
fuel  tank  that  are  not  related  to  the 
bonding  or  grounding  aspects  of  the  fuel 
system.  Those  scenarios  involve  a 
failure  or  condition  inside  the  tank 
(such  as  conductive  debris,  copper/ 
sulfur  or  silver/sulfur  contaminants,  and 
damaged  in-tank  wiring)  in  combination 
with  a  failiue  outside  the  tank  (such  as 
a  hot  short  or  electrical  interference 
condition  on  the  FQIS  wiring). 
Examples  of  these  in-tank  and  out-of- 
tank  conditions,  which  can  contribute  to 
a  multiple-failure  ignition  scenario, 
were  found  in  airplane  service  records 
and  on  airplanes  that  were  inspected  by 
the  FAA  and  NTSB. 

The  FAA  does  not  agree  with  the 
commenter's  conclusion  that  evidence 
of  ignition  soiuces  would  have  been 
visible  on  any  of  the  248  airplanes  that 
have  been  inspected.  The  FAA  surmises 
that  the  commenter  is  referring  to  the 
results  of  the  inspections  described  in 
Boeing  Service  Bulletin  747-28-2205. 
The  infrequency  of  fuel  tank  explosions 
on  Model  747  series  airplanes  indicates 
that  the  conditions  creating  the  scenario 
for  an  airplane  fuel  tank  explosion  are 
imcommon.  To  date  no  evidence  of 
ignition  soiuces  or  conditions  that  may 
lead  to  an  ignition  source  have  been 
identified  through  inspections  described 
in  Service  Bulletin  747-28-2205; 
therefore,  the  FAA  would  expect  this 
evidence  or  condition  to  be  unusual.  A 
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sample  inspection  of  200  or  300 
airplanes  may  identify  degradation  or 
system  aging  issues,  but  the  FAA  has 
determined  that  only  a  thorough 
inspection  of  all  affected  Model  747 
series  airplanes  in  the  fleet  can 
determine  if  a  rare  condition  setting  the 
stage  for  an  airplane  fuel  tank  explosion 
exists  in  a  given  airplane.  No  change  to 
the  final  rule  in  this  regard  is  necessary. 

3.  Request  To  Withdraw  the  Proposal: 
Unnecessary 

One  commenter  states  that  the 
proposed  AD  is  unnecessary  due  to  the 
related  rulemaking  proposed  in  NPRM 
docket  97-NM-272-AD.  The  FAA  infers 
that  the  commenter  requests  that  this 
proposed  AD  be  withdrawn- 

Tne  conunenter  observes  that  the 
related  proposed  AD  (97-NM-272-AD) 
would  prevent  possible  voltage  spikes 
caused  by  lightning,  electromagnetic 
interference,  or  electrical  failures  from 
entering  the  fuel  tanks.  The  conunenter 
concluded  that  ignition  sources  would 
be  eliminated  by  either  the  related 
NPRM  or  this  proposed  AD,  and  that 
mandating  both  proposals  is 
unnecessary. 

NPRM  docket  97-NM-272-AD  has 
been  issued  as  final  rule  AD  98-20—40 
(63  PR  52147,  September  30,  1998), 
effective  November  4,  1998.  AD  98-20- 
40,  applicable  to  all  Boeing  Model  747- 
100,  -200,  -300,  SP,  and  SR  series 
airplanes,  requires  the  installation  of 
shielding  and  separation  of  the  FQIS 
electrical  wiring. 

The  FAA  does  not  concur  with  the 
commenter's  rationale  as  a  basis  to 
withdraw  the  proposed  AD.  Although 
the  FAA  agrees  that  both  this  final  rule 
and  AD  98-20-40  address  the  potential 
for  ignition  sources  within  airplane  fuel 
tanks,  each  activity  addresses  different 
aspects  of  the  multiple-failme  ignition 
scenarios  identified  by  the  NTSB  and 
FAA  in  the  course  of  the  accident 
investigation.  These  different  aspects  of 
the  multiple-failure  ignition  scenarios 
were  identified  through  the  FQIS  safety 
analysis  and  examinations  of  Model  747 
series  airplanes  performed  by  the  NTSB 
and  FAA  and  involve  latent  failiues  or 
aging  conditions  within  the  fuel  tank 
combined  with  a  subsequent  single 
failiue  or  electrical  interference 
condition  outside  the  tank. 

hi  attempting  to  preclude  futiue  fuel 
tank  explosions,  the  FAA  finds  it 
necessary  to  address  all  aspects  of  viable 
ignition  scenarios  to  ensure  that 
potential  failures  of  the  fuel  system 
cannot  contribute  to  ignition  of  the 
flammable  fuel  vapors  in  airplane  fuel 
tanks.  By  requiring  "best  practices"  to 
be  used  both  inside  the  tank  (to 
eliminate  the  possibility  for  the  creation 


of  latent  "spark-gap"  locations  in  the 
event  of  high  voltage  on  the  FQIS  wires) 
and  outside  the  tar^  (to  avoid 
introduction  of  ignition  energy  onto  the 
FQIS  wires),  the  FAA  has  determined 
that  the  modifications  of  the  FQIS 
design  of  the  Model  747  series  airplane 
required  by  AD  98-20-40  and  this  final 
rule  will  adequately  address  the 
identified  unsafe  condition  and  meet 
the  appropriate  fail-safe  standards  to 
provide  the  level  of  safety  (i.e.,  tank 
ignition  events  should  never  occur) 
intended  by  the  regulations  in  place  at 
the  time  of  the  original  certification  of 
the  design. 

No  change  to  the  final  rule  in  this 
regard  is  necessary. 

4.  Request  To  Remove  Requirement  To 
Inspect  Wiring 

Five  commenters  request  that  the 
proposed  AD  remove  the  requirement  to 
inspect  the  center  fuel  tank  wiring  and 
components,  as  specified  by  Boeing 
Service  Bulletin  747-28-2205.  One 
commenter,  the  manufacturer,  states 
that  Service  Bulletin  747-28-2205  was 
initiated  as  a  voluntary  inspection 
activity.  The  service  bulletin  specifies 
that  the  purpose  of  inspecting  the  center 
fuel  tank  is  to  gather  data  on  the  in- 
service  condition  of  fuel  tanks,  identify 
follow-up  activities  to  ensure  continued 
airworthiness,  and  develop  updated 
maintenance  programs  and/or  corrective 
action  service  bulletins  where 
necessary.  The  manufacturer  stated  that, 
because  the  purpose  of  the  inspections 
identified  in  the  service  bulletin  was  to 
collect  data  necessary  to  assess  the  in- 
service  condition  of  the  fleet,  only  a 
sampling  of  airplanes  would  be 
required.  The  manufacturer  adds  that, 
since  no  unsafe  conditions  have  been 
identified  in  the  approximately  283 
airplanes  inspected  in  accordance  with 
this  bulletin,  there  is  no  justification  for 
mandating  this  bulletin.  The 
manufacturer's  philosophy  has  been  to 
address  any  corrective  actions  for 
known  issues  in  separate  service 
bulletins  to  keep  this  bulletin  from 
being  mandated  by  regulatory  action. 

Four  commenters  agree  that  the  intent 
of  Service  Bulletin  747-28-2205  was  to 
conduct  a  sample  program  to  gather  data 
on  in-service  airplanes  and  not  to 
address  any  unsafe  condition. 

Two  commenters  also  note  that,  on  all 
airplanes  inspected  to  date,  there  have 
been  no  immediate  safety  concerns 
identified.  One  commenter  states  that, 
based  on  the  inspections  performed  to 
date.  Boeing  is  still  convinced  that  the 
present  design  is  safe. 

The  FAA  does  not  concur  with  the 
commenters'  request  to  withdraw  the 
subject  requirement.  While  the 


commenters  state  that  Service  Bulletin 
747-28-2205  was  initiated  as  a 
voluntary  data-gathering  inspection 
activity  and  that  the  manufacturer's 
philosophy  has  been  to  address  any 
corrective  actions  for  known  issues  in 
separate  service  bulletins,  the  FAA  has 
repeatedly  stated  (e.g.,  at  the  NTSB 
Public  Hearing  and  at  ATA  meetings) 
that  it  would  consider  mandating 
accomplishment  of  Service  Bulletin 
747-28-2205. 

The  FAA  agrees  that  to  date  none  of 
the  inspections  have  revealed  severe 
bonding  or  grounding  degradation  or  a 
specific  condition  that  would  pose  a 
safety  threat  to  affected  airplanes.  The 
infrequency  of  fuel  tank  explosions  on 
Model  747  series  airplanes  indicates 
that  the  conditions  creating  the  scenario 
for  such  an  explosion  are  uncommon. 
To  date  no  evidence  of  ignition  sources 
or  conditions  that  may  lead  to  an 
ignition  source  has  been  identified 
through  inspections  performed  in 
accordance  with  Service  Bulletin  747- 
28-2205;  therefore,  the  FAA  expects 
this  evidence  or  condition  to  be 
imusual.  While  the  FAA  agrees  that  a 
sample  inspection  of  200  to  300 
airplanes  may  identify  degradation  or 
system  aging  issues,  only  a  thorough 
inspection  of  all  affected  Model  747 
series  airplanes  in  the  fleet  can 
determine  if  a  rare  condition  setting  the 
stage  for  an  airplane  fuel  tank  explosion 
exists  in  a  given  airplane.  Therefore,  the 
FAA  does  not  concur  with  the 
commenters'  request  to  withdraw  the 
requirement  to  inspect  the  center  fuel 
tank  wiring  in  accordance  with  Service 
Bulletin  747-28-2205. 

No  change  to  the  final  rule  in  this 
regard  is  necessary. 

5.  Request  To  Add  an  Inspection 

One  commenter  requests  that  the 
proposed  actions  specified  in  Boeing 
Service  Bulletin  747-28-2205  be 
expanded  to  include  an  inspection  to 
ensure  that  only  fuel  tube  clamps  of 
proper  design  are  used  in  the  center  fuel 
tank  and  that  the  electrical  resistances 
of  all  fuel  tube  clamps  and  couplings  are 
within  specified  limits. 

The  commenter  states  that  the  NTSB, 
FAA,  and  National  Aeronautics  and 
Space  Administration  have  each 
documented  cases  of  fuel  tube  clamps 
and  flexible  fuel  tube  (Wiggins) 
couplings  that  were  net  properly 
bonded.  In  addition,  the  commenter 
foimd  four  different  types  of  fuel  tube 
clamps  present  in  Model  747  series 
airplanes,  some  of  which  were  not 
bonded.  Also,  the  commenter  has  found 
fuel  tube  clamps  in  the  center  fuel  tank 
of  a  Model  747  series  airplane  with 
silicon  cushions  that  had  degraded  in 
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the  presence  of  fuel.  The  commenter 
further  notes  that  military  specifications 
prohibit  the  use  of  this  type  of  clamp  in 
fuel  tanks. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  add  an 
inspection.  At  the  NTSB's  request,  an 
operator  measured  resistances  and 
capacitances  from  three  airplanes,  each 
a  different  model,  utilizing  flexible  fuel 
tube  (Wiggins)  couplings.  The  data  from 
those  measurements  can  be  foimd  in  the 
NTSB  accident  investigation  docket 
associated  with  the  subject  accident. 
After  a  review  of  the  data  from  each  of 
the  three  airplanes,  the  FAA  determined 
that  the  range  of  resistances  and 
capacitances  measiu^d  would  not  result 
in  an  ignition  with  respect  to  static 
charge.  The  fuel  tube  clamps  would  be 
even  less  of  a  concern  than  the  Wiggins 
fittings  (for  which  the  data  were  taken) 
because  the  fuel  tube  clamps  would 
have  lower  associated  capacitances. 

While  previous  examination  of  the 
Wiggins  coupling  design  has  identified 
the  potential  for  generating  electrical 
sparks  during  a  lightning  event, 
standard  installations  in  large 
aluminum  fuel  tanks  (as  in  Uie  Model 
747)  with  fay  surface  bonding  where 
fuel  tubes  attach  to  wing  structure  and 
the  use  of  bonding  jumpers  have  been 
shown  to  provide  adequate  lighting 
protection.  In  that  type  of  installation, 
the  design  relies  on  die  bonding  jumper 
and  fay  surfaces  to  create  a  path  for 
conducting  the  lightning  current.  The 
requirement  to  examine  the  bonding 
jumpers  and  measure  the  electrical 
bonding  resistance  as  specified  in 
Boeing  Service  Bulletin  747-28-2205, 
Revision  1,  verifies  the  integrity  of  the 
provisions  for  lightning  protection. 
Therefore,  no  additional  measurements 
or  inspections  concerning  the  Wiggins 
couplings  themselves  are  required. 

Previous  studies  performed  regarding 
the  threat  of  lightning  to  an  aircraft  fuel 
system  have  not  identified  tube  clamps 
as  ignition  soiut:es. 

No  change  to  the  final  rule  in  this 
regard  is  necessary. 

6.  Request  To  Revise  Reporting 
Requirements 

Several  commenters  request  revision 
or  withdrawal  of  the  proposed 
requirements  to  report  results  of  the 
inspection  of  the  center  fuel  tank  and 
FQIS  wiring.  The  specific  requests  are 
as  follows: 

•  One  commenter  requests  that  the 
proposed  requirement  to  report  results 
of  the  inspection  specified  by  Boeing 
Service  Bulletin  747-28-2205  be 
withdrawn.  The  commenter  states  that 
the  reporting  requirement  is  necessary 
only  for  providing  sample  results  to  aid 


in  defining  futiire  maintenance 
requirements.  The  commenter  also  is 
concerned  that  legible  and  consistent 
reporting  results  are  not  always 
obtained  during  inspections.  The 
commenter  states  that  it  would  be  of 
considerable  concern  if  corrupt  or  lost 
data  meant  that  an  operator  was 
noncompliant. 

•  Three  commenters  request  that  the 
proposed  inspection  reporting 
requirements  be  modified  to  allow  30 
days  instead  of  the  proposed  10  days. 
One  commenter,  the  manufacturer, 
requests  that  the  proposed  AD  extend 
the  reporting  time  bom  10  to  30  days 
because  the  volume  and  detail  of  the 
records  taken  during  the  inspection 
require  a  si^iificant  effort  to  collect  and 
document.  Ip  addition,  some  airlines 
perform  a  series  of  inspections  oil  a 
number  of  airplanes  within  a  short  time 
frame.  One  commenter,  an  operator, 
states  that  10  days  is  not  adequate  to 
provide  the  reports,  based  on  nimierous 
center  fuel  tank  inspections  it  has 
performed  (in  accordance  with  Service 
Bulletin  747-28-2205).  That  commenter 
adds  that  the  data  for  the  inspection  are 
quite  extensive,  and  that  collating  and 
processing  the  data  take  considerable 
time;  in  some  cases,  three  weeks  were 
required  to  input  the  data  into  a 
database  and  complete  a  qualitative 
report. 

•  One  commenter  opposes  any 
proposed  requirement  to  reinspect 
airplanes  inspected  previously  with  the 
original  issue  of  Boeing  Service  Bulletin 
747-28-2205,  due  to  the  change  in 
reporting  requirements  in  Revision  1  of 
that  service  bulletin.  One  commenter, 
an  operator,  states  that  the  reporting 
mechanism  in  the  original  release  of 
Service  Bulletin  747-28-2205  was 
improved  in  Revision  1  (the  main 
purpose  of  the  revision).  The 
commenter  observed  that  operators  did 
provide  the  relevant  data  to  Boeing,  but 
not  necessarily  in  a  manner  consistent 
with  the  mechanism  employed  in 
Revision  1  of  the  service  bulletin. 

•  Two  commenters  request  that,  for 
those  airplanes  on  which  the  center  fuel 
tank  inspections  have  already  been 
accomplished  in  accordance  with  the 
original  version  of  Boeing  Service 
Bulletin  747-28-2205,  the  proposed 
reporting  requirements  be  revised  to 
allow  any  incorrect  or  missing  data  to  be 
obtained  and  submitted  after  a 
scheduled  tank  entry  or  "C"  check, 
prior  to  the  compliance  date  of  the 
proposed  AD.  One  commenter,  an 
operator,  explained  that  when  the 
original  data  from  the  center  fuel  tank 
inspections  (in  accordance  with  the 
original  release  of  Service  Bulletin  747- 
28-2205)  were  collected,  the  inspection 


was  not  a  mandatory  project.  Although 
most  of  the  data  were  collected,  about 
1%  to  4%  of  the  data  were  missing  or 
incorrect  on  13  of  44  airplanes 
inspected.  That  commenter  interprets 
the  proposed  requirement  to  submit  all 
findings  on  the  previously  inspected 
airplanes  to  mean  that  operators  woiUd 
be  required  to  plan  another 
unscheduled  tank  entry  to  re-obtain  the 
missing  measurements.  That  commenter 
plans  to  obtain  the  missing 
measurements  during  the 
accomplishment  of  the  installation  of 
the  scavenge  pimip  flame  arrestor  and 
considers  an  additional  tank  entry  prior 
to  that  installation  to  be  of  no  value. 

Tlie  FAA  concurs  with  the  request  to 
remove  the  reporting  requirements  frt>m 
the  proposal.  Because  the  proposed  AD 
specified  that  the  reporting  results  of  the 
inspections  described  in  both  Service 
BuUetin  747-28-2205  and  Alert  Service 
Bulletin  747-28A2208  be  sent  directly 
to  the  manufacturer,  the  FAA  would  oot 
be  reviewing  those  results.  Boeing 
Service  Bulletin  747-28-2205  states  that 
the  data  from  the  inspection  program 
"*  *  *  will  be  used  to  confirm  tiie 
intended  condition  of  the  tanks  and, 
where  necessary,  to  identify  follow-up 
activities  to  assure  the  continued 
airworthiness  of  these  tanks.  These 
additional  activities  may  include 
updated  maintenance  programs  and/or 
corrective  action  service  buUetins." 
Service  Bulletin  747-28A2208  states 
that  "*  *  *  data  will  be  collected  and 
used  to  confirm  the  intended  conditions 
of  the  FQIS*  *  *" 

Ordinarily,  the  FAA  mandates  that 
inspection  residts  be  submitted  directly 
to  the  agency  when  the  FAA  intends  to 
use  the  data  to  determine  if  the  AD 
needs  to  be  revised.  For  example,  data 
reporting  may  be  mandated  if  that 
information  could  be  used  to  identify 
trends  indicating  that  the  AD  would 
need  a  more  restrictive  action,  such  as 
including  additional  airplanes  or 
reducing  the  compliance  time. 
Inspection  data  irom  283  Model  747 
series  airplanes  have  been  submitted  by 
operators  having  already  completed  the 
actions  specified  by  the  original  issue  of 
Service  Bulletin  747-28-2205.  These 
data  have  not  identified  any  information 
that  the  FAA  would  consider  relevant  to 
the  requirements  of  the  proposed  AD. 
The  FAA  does  not  expect  that  any  data 
from  Alert  Service  Bulletin  747- 
28A2208  will  identify  information 
relevant  to  the  requirements  of  the 
proposed  AD.  Because  additional  data 
frtim  the  accomplishment  of  either 
Boeing  Service  Bulletin  747-28-2205  or 
Alert  Service  Bulletin  747-28A2208 
would  not  serve  a  direct  purpose  for  the 
FAA,  the  reporting  requirements  have 
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been  removed  £rom  the  final  rule. 
Operators  may  voliuitarily  submit  their 
inspection  and  test  data  to  the 
manufacturer,  as  requested  in  the 
applicable  service  bulletins. 

The  final  rule  has  been  revised  to 
delete  paragraph  (c),  which  referred  to 
the  reporting  requirements  for  the 
inspections  and  tests  contained  in 
Boeing  Service  Bulletin  747-28-2205 
and  Alert  Service  Bulletin  747- 
28A2208. 

7.  Support  for  Reporting  Requirement 

One  commenter  fully  supports  a 
requirement  for  operators  to  report 
findings  to  the  FAA.  [However,  it 
should  be  noted  that  the  reporting 
requirement  proposed  in  the  NPRM 
would  have  required  operators  to 
"*  *  *  submit  a  report  of  the  results  of 
the  inspections  *  *  *  to  the  Manager, 
Airline  Support,  Boeing  Commercial 
Airplane  Group."] 

It  was  not  the  FAA's  intent  to  require 
that  the  inspection  reports  be  submitted 
to  the  FAA.  As  stated  earUer,  ordinarily, 
the  FAA  mandates  that  reporting 
requirements  be  submitted  directly  to 
the  agency  when  the  FAA  intends  to  use 
the  data  to  determine  if  the  AD  needs  to 
be  revised.  For  example,  data  reporting 
may  be  mandated  if  that  information 
coiild  be  used  to  identify  trends 
indicating  that  the  AD  would  need  a 
more  restrictive  action,  such  as 
encompassing  more  airplanes  or  a 
shorter  compliance  time.  Inspection 
data  from  283  Boeing  Model  747  series 
airplanes  have  been  submitted  by 
operators  having  already  completed  the 
original  version  of  Boeing  Service 
BuUetin  747-28-2205.  These  data  have 
not  identified  any  information  that  the 
FAA  would  consider  relevant  to  the 
requirements  of  the  proposed  AD.  The 
FAA  does  not  expect  that  any  data  from 
Alert  Service  Bulletin  747-28A2208 
will  identify  information  relevant  to  the 
requirements  of  the  proposed  AD. 
Because  additional  data  from  the 
accomplishment  of  either  service 
bulletin  would  not  serve  a  direct 
purpose  to  the  FAA,  the  reporting 
requirements  for  Boeing  Service 
Bulletin  747-28-2205  and  Alert  Service 
Bulletin  747-28A2208  will  be  removed 
from  the  final  rule.  The  operators  may 
voluntarily  submit  their  inspection  and 
test  data  to  the  manufacturer. 

The  reporting  requirements 
[paragraph  (c)  of  the  proposed  AD]  have 
been  removed  from  the  final  rule. 

8.  Request  To  Allow  Optional 
Modification 

One  commenter  explained  that, 
during  inspections  performed  on 
airplanes  in  accordance  with  the 


original  version  of  Boeing  Service 
Bulletin  747-28-2205,  some  operators, 
with  the  airplane  manufacturer's 
approval,  modified  in-tank  bonding  by 
adding  additional  bonding  jumpers.  The 
operator  states  that  the  modifications 
have  been  necessary  for  various  reasons, 
but  always  with  the  intent  to  ensure 
conformity  with  design  requirements, 
and  that,  at  the  next  "D"  check,  the 
airplane  may  or  may  not  be  reworked 
back  to  original  configuration, 
depending  upon  the  circumstances  of 
the  modification. 

The  commenter  requests  that  the  final 
rule  consider  the  aforementioned 
situation  so  that  operators  do  not  have 
to  re-enter  the  fuel  tanks. 

The  FAA  infers  that  additional 
bonding  jumpers  were  installed  to 
achieve  the  resistance  values  specified 
by  the  airplane  type  design.  The  FAA 
additionally  infers  that  the  operators  are 
concerned  that,  becatise  the  addition  of 
bonding  jumpers  is  not  specified  as 
acceptable  rework  in  the  service 
bulletin,  re-entry  into  the  fuel  tank 
would  be  required  to  achieve  the 
resistance  values  by  a  method  specified 
in  the  service  bulletin.  The  FAA 
considers  that  the  bonding  jumpers 
added  with  the  approval  of  the 
manu&ctiu^r  may  be  an  acceptable 
change  to  the  type  design.  However, 
requests  for  alternative  methods  of 
compliance  must  be  submitted  in 
accordance  with  paragraph  (d)  of  this 
AD.  (Operators  of  foreign-registered 
airplanes  would  need  to  obtain  approval 
for  the  change  from  their  respective 
regulatory  authorities  as  an  alternative 
method  of  compliance  to  the  AD.) 
Another  option  would  be  for  the 
manufacturer  to  revise  Service  Bulletin 
747-28-2205  to  add  this  modification, 
and  apply  for  an  alternative  method  of 
compliance  to  the  AD.  No  change  to  the 
final  rule  is  necessary. 

9.  Request  To  Remove  Certain 
Airplanes  From  the  Requirement  To 
Accomplish  Paragraph  (a) 

One  commenter  requests  that,  for  new 
airplanes,  the  FAA  mitigate  the  intent  of 
paragraph  (a)  of  the  proposed  AD, 
"imless  it  is  clearly  the  intent  of  the 
FAA  to  doctunent  compliance  with  SB 
747-28-2205  during  production." 

The  commenter  interprets  paragraph 
(a)  of  the  NPRM  to  mean  that  new 
production  airplanes  also  would  be 
required  to  accomplish  the  proposed 
inspections  and  tests  diuing  production, 
or  that  the  operators  would  be  required 
to  perform  the  inspections  and  tests 
after  delivery,  but  no  later  than  24 
months  after  the  effective  date  of  the 
proposed  AD.  Therefore,  at  the  time  of 
delivery,  airplane  records  would  be 


required  to  demonstrate  compliance 
with  Boeing  Service  Bidletin  747-28- 
2205  or  an  FAA-approved  equivalent 
method  of  compliance.  Otherwise,  the 
AD  compliance  letter,  provided  at  the 
time  of  new  airplane  delivery,  would  be 
required  to  report  the  AD  as  further 
action  required  by  the  customer  after 
delivery. 

The  FAA  concius  with  the 
commenter' s  interpretation  of  the  effect 
paragraph  (a)  of  the  proposal  would 
have  on  production  airplanes.  However, 
the  intent  of  the  proposal  was  not  to 
require  the  incorporation  of  Service 
Bulletin  747-28-2205  for  the 
production  airplanes.  Paragraph  (a)  of 
the  final  rule  has  been  revised  to  require 
accomplishment  of  Service  Bidletin 
747-28-2205,  Revision  1,  by  airplanes 
listed  in  that  service  bulletin. 

10.  Request  To  Revise  Work  Hour 
Estimates 

One  commenter  stated  that  the 
airplane  downtime  provided  in  the 
referenced  service  bulletins  is  not  a  true 
reflection  of  the  time  necessary  to 
accomplish  the  actions,  as  it  does  not 
include  tank  preparation,  scheduling 
manpower,  and  any  necessary  rework. 

The  commenter  suggests  that  the 
rework  associated  with  the  actions 
described  in  the  original  version  of 
Boeing  Service  Bulletin  747-28-2205 
takes  as  least  as  long  as  the  inspection 
itself.  Although  no  specific  change  was 
requested  by  the  commenter,  the  FAA 
infers  that  the  commenter  requests  that 
the  work  hour  estimates  for  the  wiring 
inspection  be  revised. 

The  FAA  does  not  conciu  with  the 
request  to  revise  the  work  hour 
estimates.  While  the  FAA  agrees  that  the 
service  bulletins  do  not  include  tank 
preparation  time,  the  cost  estimate  for 
the  AD  does  factor  in  the  preparation 
time  and  associated  cost  for  one  center 
fuel  tank  entry  (assuming  that  all  of  the 
required  actions  will  be  accomplished 
concurrently).  Normally  the  cost 
analysis  in  AD  rulemaking  actions  does 
not  include  "incidental  costs,"  such  as 
planning  time  or  time  necessitated  by 
other  administrative  actions.  Because 
incidental  costs  may  vary  significantly 
from  operator  to  operator,  such  costs  are 
almost  impossible  to  calculate. 

Furthermore,  the>PConomic  analysis  of 
the  AD  is  limited  only  to  the  cost  of 
actions  actually  required  by  the  rule.  It 
does  not  consider  the  costs  of  "on 
condition"  actions,  such  as  repairing 
damaged  components  detected  during  a 
required  inspection  ("repair,  if 
necessary").  Such  "on  condition"  repair 
actions  would  be  required  to  be 
accompUshed — regardless  of  AD 
action — in  order  to  correct  an  unsafe 
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condition  identified  in  an  airplane  and 
to  ensure  operation  of  that  airplane  in 
an  airworthy  condition,  as  required  by 
the  Federal  Aviation  Regulations. 

No  change  to  the  final  rule  in  this 
regard  is  necessary. 

11.  Request  To  Revise  Cost  Estimate 

One  commenter  provided  cost 
estimates  different  from  those  proposed 
in  the  NPRM,  including  $12,500  for  the 
work  hours,  $61,000  for  the  matericil, 
and  $69,000  for  the  downtime  required 
to  accomplish  the  proposed  actions,  for 
a  total  of  $142,500  per  airplane. 
Although  there  was  no  specific  change 
requested  by  the  commenter.  the  FAA 
infers  that  the  commenter  requests  that 
the  proposed  cost  estimates  be  revised. 

The  FAA  does  not  concur  with  the 
request  to  revise  the  cost  estimates.  The 
commenter  did  not  provide  any 
justification  for  the  different  cost 
estimate. 

Moreover,  the  FAA  considers  it 
inappropriate  to  attribute  the  costs 
associated  with  aircraft  "downtime"  to 
the  cost  of  the  AD,  because,  normally, 
compliance  with  the  AD  will  not 
necessitate  any  additional  downtime 
beyond  that  of  a  regularly  scheduled 
maintenance  hold.  However,  in  cases 
such  as  this  AD,  where  additional 
downtime  may  be  necessary  for  some 
airplanes,  the  FAA  does  not  possess 
sufficient  information  to  evaluate  the 
nimiber  of  airplanes  that  may  be  so 
affected  or  the  amount  of  additional 
downtime  that  may  be  required. 
Therefore,  attempting  to  estimate  such 
costs  would  be  futile. 

No  change  to  the  final  rule  in  this 
regard  is  necessary. 

12.  Request  To  Mandate 
Accomplishment  of  Unreleased  Service 
Bulletin 

One  commenter  requests  that  the 
proposed  rule  be  modified  to  mandate 
the  actions  contained  in  a  revision  to 
Boeing  Alert  Service  Bulletin  747- 
28A2208. 

The  commenter  advised  that  a 
revision  to  the  alert  service  bulletin  was 
being  prepared.  The  conmienter  listed 
the  chEinges  to  be  included  in  the 
revision: 

•  A  clarification  si  the  part  nimibers 
for  sleeving  material  and  wire; 

•  A  clarification  in  references  to  the 
supplier  service  bulletin  on  the 
compensators,  and  additional 
information  provided  to  operators  on 
the  installation  of  a  seal  boot  during  the 
assembly  of  a  splice;  and 

•  A  clarification  of  a  reference  with 
respect  to  the  installation  of  terminals 
lugs. 


The  FAA  does  not  concur  with  the 
commenter's  request  to  mandate  the 
actions  contained  in  a  revision  to  Alert 
Service  Bulletin  74  7-28 A2  208  because 
the  revision  will  not  be  released  in  time 
to  support  the  procedural  schedule  for 
the  release  of  tliis  AD.  Use  of  the  phrase 
"or  later  FAA-approved  revisions" 
violates  Office  of  the  Federal  Register 
regulations  regarding  approval  of 
materials  that  are  incorporated  by 
reference.  However,  affected  operators 
may  apply  for  an  alternative  method  of 
compliance,  in  accordance  with 
paragraph  (d)  of  this  AD. 

13.  Request  To  Expand  Inspection 
Requirements 

One  commenter  requests  that  the 
proposed  FQIS  inspection  (actions  as 
described  in  Boeing  Alert  Service 
Bulletin  747-28A2208)  be  expanded  to 
include  the  following  actions  that  were 
identified  during  the  accident 
investigation: 

•  Electrical  tests  for  disconnected/ 
floating  wire  shielding  that  has  been 
found  inside  and  outside  Boeing  Model 
747  fuel  tanks; 

•  A  test  for  proper  operation  of  the 
FQIS  indicator  light  circuit  {a  failure 
path  was  found  from  the  light  circuit  to 
the  tank  wires); 

•  Isolation  of  FQIS  and  Airborne 
Integrated  Data  System  wiring; 
Inspections  for  loose  metal  debris  on 
and  in  the  volumetric  shutoff  (ground 
refueling)  unit  that  can  bridge  across 
FQIS  compensator  circuits;  and 

•  Inspections  of  the  wiring 
connections  at  all  terminal  blocks  and 
terminal  strios  in  the  center  fuel  tank. 

The  FAA  aoes  not  concur  with  the 
commenter's  request  to  expand  the  FQIS 
inspection  in  this  AD.  The  FAA  points 
out  that  the  proposed  AD  is  intended  to 
address  only  in-tank  actions.  However, 
some  of  the  commenter's  proposed 
actions  concerning  systems  or 
components  outside  of  the  fuel  tanks  are 
addressed  in  AD  98-20-40  [airplane 
models  not  addressed  by  that  AD  will  be 
addressed  by  a  proposed  Special 
Federal  Aviation  Regulation  (SFAR)]. 
AD  98-20-40  requires  the  installation  of 
shielding  and  separation  of  the 
electrical  wiring  of  the  FQIS  and  the 
first  four  bulleted  items  in  the  preceding 
list. 

The  commenter  also  proposes  that  the 
FAA  require  electrical  tests  for 
disconnected  or  floating  wire  shielding 
inside  the  fuel  tanks.  The  action 
specified  in  the  NPRM  for 
accomplishing  Boeing  Alert  Service 
Bidletin  747-28A2208  requires  a  visual 
inspection  of  the  FQIS  wire  shield 
termination  at  the  terminal  blocks, 
which,  according  to  the  commenter, 


should  detect  any  loose  or  disconnected 
wire  shields.  However,  the  conunenter 
adds  that,  with  the  new  requirement  to 
replace  all  FQIS  wiring  outside  of  the 
fuel  tanks  and  the  surge  tank  tthe  tank 
located  on  the  outboard  tip  of  each 
wing,  which  collects  any  overfill  fitim 
any  of  the  fuel  tanks)  with  shielded 
wire,  the  concern  regarding  a  floating  or 
disconnected  wire  shield  within  the  fuel 
tank  (in  the  FQIS)  is  mitigated. 

The  FAA  does  not  conciu-  with  the 
request  to  include  electrical  tests  for 
disconnected  or  floating  wire  shields 
inside  the  center  fuel  tank.  With  the 
mandated  design  change  requiring 
shielding  on  all  outside-the-tank  FQIS 
wiring,  a  hot  short  to  the  FQIS  wire 
bundle  outside  of  the  tank  would  be 
intercepted  and  grounded  by  the  FQIS 
wire  bimdle  shield.  Therefore,  the  only 
threat  posed  by  a  floating  or 
discoimected  wire  shield  inside  the  fuel 
tank,  such  as  the  HI  Z  shield,  would  be 
system  malfunctioning  due  to  potential 
electromagnetic  effects.  While  system 
malfunctioning  is  imdesirable,  it  does 
not  pose  a  safety  threat  to  the  airplane 
with  respect  to  fuel  tank  ignition. 

The  commenter  also  proposes 
inspections  of  the  wiring  connections  at 
all  terminal  blocks  and  terminal  strips 
in  the  center  fuel  tank.  The  FAA  points 
out  that  paragraph  (b)  of  the  AD  requires 
"a  one-time  visual  inspection  of  the 
FQIS  wiring  and  components,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-28A2208."  Included  in 
that  alert  service  bulletin  are  specific 
procedures  for  the  inspection  of  all 
terminal  blocks  and  terminal  strips  in 
the  center  fuel  tank;  this  inspection  is 
required  for  compliance  with  the 
requirements  of  this  AD.  The  FAA 
agrees  that  an  action  to  visually  inspect 
the  terminal  strip  located  in  the  center 
wing  tank  for  proper  wiring  connections 
is  appropriate.  The  final  rule  does  not 
require  revision  in  this  regard. 

14.  Request  To  Remove  In-Production 
Airplanes  From  Inspection 
Requirement 

One  conunenter  requests  that,  for  new 
airplanes,  the  FAA  mitigate  the  intent  of 
paragraph  (b)  of  the  proposed  AD, 
"imless  it  is  clearly  the  intent  of  the 
FAA  to  document  compliance  with  SB 
747-28A2208  during  production." 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  AD,  as 
written,  does  not  require  docimientation 
of  compliance  with  Boeing  Alert  Service 
Bulletin  747-28A2208  for  production 
airplanes.  Paragraphs  (b)(1)  and  (b)(2)  of 
the  AD  specify  those  groups  listed  in  the 
airplane  effectivity  section  of  the  service 
bulletin,  which  includes  only  747-100, 
-200,  -300,  SR,  and  SP  airplane  line 
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niunbers.  Therefore,  none  of  the  747- 
400  production  airplanes  would  be 
required  to  comply  with  paragraph  (b) 
of  this  AD.  No  change  to  the  final  rule 
is  necessary  in  this  regard. 

15.  Request  To  Limit  FQIS  Inspection 
Requirement  to  Younger  Airplanes 

One  commenter  requests  the  FAA  to 
revise  the  requirement  to  inspect  the 
FQIS  wiring  by  limiting  it  to  airplanes 
younger  than  20  years.  The  commenter 
observes  that  mandating  the 
combination  of  the  inspection  of  the 
FQIS  wiring  and  components  and  the 
replacement  of  the  FQIS  wiring  and 
components  is  overdone  for  airplanes 
older  than  20  years.  If  rulemaking 
requires  removal  of  FQIS  wiring  and 
components,  an  extra  inspection  on  the 
newly  installed  components  cannot  be 
technically  justified. 

The  FAA  concius  with  the 
commenter's  statement  that  requiring 
both  the  FQIS  wiring  inspection  and 
probe  replacement  in  accordance  with 
Boeing  Alert  Service  Bulletin  747- 
28A2208  and  the  replacement  of  FQIS 
wiring  and  components  for  airplanes 
older  than  20  years  is  not  technically 
justified.  If  both  requirements  were  to  be 
mandated,  airplanes  that  are  required  to 
replace  FQIS  wiring  and  components 
would  not  be  subject  to  the  inspection 
described  in  Alert  Service  Bulletin  747- 
28A2208.  However,  as  discussed  in 
issue  18.,  the  requirement  to  replace 
FQIS  wiring  and  components  has  been 
removed. 

16.  Request  To  Eliminate  Duplicate 
Inspection 

Three  commenters  state  that  the 
proposal  would  require  a  duplication  of 
the  wiring  inspection  of  the  FQIS.  (The 
same  inspection  is  described  in  Boeing 
Service  Bulletin  747-28-2205  and  Alert 
Service  Bulletin  747-28A2208.)  The 
commenters  request  that  the  AD  clarify 
this  requirement  so  that  operators  may 
avoid  the  duplication  of  work. 

The  FAA  concurs  with  the 
commenters'  request.  Service  Bidletin 
747-28-2205  and  Alert  Service  Bulletin 
747-28A2208  do  indeed  contain  some 
duplicate  actions.  Therefore,  the  final 
rule  has  been  revised  to  continue  to 
require  accomplishment  of  Boeing  Alert 
Service  Bulletin  747-28A2208  for  the 
FQIS  inspection  for  Model  747-100, 
-200,  -300,  SP,  and  SR  series  airplanes. 
Airplanes  already  inspected  in 
accordance  with  Steps  1  through  9  in 
Figure  11  of  the  original  issue  of  Service 
Bidletin  747-28-2205,  will  receive 
credit  for  the  accomplishment  of  Steps 
1  through  6  in  Figiue  16  of  Alert  Service 
Bulletin  747-28A2208.  Model  747-100, 
-200,  -300,  SP,  and  SR  series  airplanes 


will  be  required  to  accomplish  only  step 
3  in  Figure  11  of  Service  Bulletin  747- 
28-2205,  Revision  1.  However,  because 
Alert  Service  Bulletin  747-28A2208 
does  not  address  Model  747-400" 
airplanes,  those  airplanes  would  be 
required  to  perform  the  tasks  outlined  in 
Steps  1  through  9  in  Figure  11  of 
Service  Bulletin  747-28-2205,  Revision 
1. 

17.  Request  To  Remove  Requirement  To 
InstaU  Flame  Arrestor 

Three  commenters  do  not  support  the 
requirement  to  accomplish  Boeing  Alert 
Service  Bulletin  747-28A2210,  which 
describes  installation  of  a  flame  arrestor 
in  the  inlet  line  of  the  scavenge  piunp. 
Two  commenters  request  the  FAA  to 
provide  valid  technical  data  and  further 
technical  discussion  in  support  of  that 
requirement. 

One  commenter  stated  that  neither 
service  experience  over  the  past  25 
years  of  operation  of  the  Model  747  nor 
findings  of  the  248  airplanes  inspected 
to  date  indicate  that  the  scavenge  pump 
design  could  possibly  create  an  unsafe 
condition.  The  commenter  states  that, 
other  than  providing  an  additional  layer 
of  safety,  there  is  no  technical 
justification  to  mandate  the  actions 
specified  in  Alert  Service  Bulletin  747- 
28A2210. 

The  other  commenters  note  that, 
while  the  FAA  identified  the  scavenge 
pump's  vulnerability  to  center  fuel  tank 
ignition  as  a  result  of  a  potential 
mechanical  failiue  of  the  pump,  Alert 
Service  Bulletin  747-28A2210  specifies 
that  "laboratory  testing  of  the  pump  has 
not  revealed  any  condition  under  which 
the  pump  would  generate  an  ignition 
soiuce."  The  commenters  question  the 
necessity  for  the  proposed  modification 
due  to  the  disparity  between  the  FAA 
and  Boeing  positions.  The  commenters 
suggest  that  the  FAA  pursue  further 
examination  of  this  issue  and  provide 
valid  technical  data  supporting  the  need 
for  this  modification. 

The  FAA  infers  that  the  commenters 
are  requesting  removal  of  the 
reqiurement  to  install  a  flame  arrestor  in 
the  scavenge  pump  inlet  line  of  the 
center  fuel  tank.  The  FAA  does  not 
concur.  It  was  noted  during  the  accident 
investigation  that,  although  the 
structure  that  had  contained  the 
scavenge  pump  was  recovered,  the 
scavenge  pump  itself  was  missing  firom 
the  wreckage.  The  scavenge  piunp  is 
operated  differently  than  the  other 
piimps  within  the  fuel  system.  The 
purpose  of  the  scavenge  pump  is  to 
reduce  the  amoimt  of  imusable  fuel  in 
the  center  fuel  tank  by  scavenging  the 
fuel  left  in  the  tank  after  the  override 
boost  pumps  have  been  turned  off  (due 


to  low  pressure  output).  This  scavenged 
fuel  is  relocated  to  a  wing  tank  for  later 
use.  Because  of  its  unique  operation,  the 
scavenge  pump  is  run  dry,  which  means 
that  it  continues  to  operate  while 
exposed  only  to  the  fuel  vapor  within 
the  center  fuel  tank. 

Because  the  scavenge  pump  was 
missing  and  imavailable  for  further 
analysis,  the  NTSB  reviewed  possible 
failiue  scenarios  associated  with  the 
vane-type  scavenge  pump.  The  scavenge 
pump  rotating  element  is  made  of  steel, 
as  are  the  pimip  vanes  and  sleeving 
against  which  the  vanes  rotate.  While 
the  laboratory  testing  performed  on 
Boeing  Model  747  scavenge  pumps  has 
not  produced  an  ignition  during 
explosion-proof  testing  and  dry-running 
the  pump,  not  all  of  the  potential 
failiu^s  are  represented  by  those  types 
of  qualification  tests.  One  scenario  not 
represented  by  qualification  tests 
involves  metallic  debris  within  the  tank 
being  drawn  into  the  pump  and 
becoming  lodged  between  the  steel 
pximp  sleeve  and  the  steel  rotating 
components,  or  causing  another  type  of 
pump  failure.  This  scenario  could  cause 
sparking  or  excessive  heat  and 
potentially  act  as  an  ignition  source  if 
the  pump  were  exposed  to  fuel  vapors 
from  within  the  center  fuel  tank  (dry- 
running).  The  vulnerability  of  the 
scavenge  pump  to  creating  a  scenario 
that  would  allow  ignition  of  the 
flammable  fuel  vapors  drawn  into  the 
pump  and  have  the  resultant  flame  front 
propagate  back  through  the  inlet  line  to 
the  center  fuel  tank  causing  a  fuel  tank 
explosion  was  identified  during  the 
design  reviews  of  this  component.  That 
revelation  led  to  the  manu^cturer's 
willingness  to  provide  a  flame  arrestor 
design  for  the  inlet  line  of  the  scavenge 
pump.  Therefore,  the  FAA  considers 
this  information  as  technical 
justification  for  requiring  the 
installation  of  a  flame  arrestor  in  the 
inlet  line  of  the  scavenge  piunp. 

No  change  in  the  final  rule  is 
required. 

18.  Request  To  Remove  Requirement  To 
Replace  FQIS:  No  Demonstrated  Need 

Five  commenters  oppose  the  FAA's 
proposal  to  require  replacement  of  the 
center  tank  FQIS  components  and 
wiring  on  Model  747  series  airplanes 
having  20  or  more  years  of  service.  The 
FAA  infers  that  these  commenters 
request  removal  of  these  replacement 
actions  from  the  proposed  AD. 

Foiu  commenters  state  that  there  is  no 
evidence  to  date  indicating  that  sulfide 
contamination  is  degrading  these 
specific  parts  to  a  point  where  they 
would  be  considered  a  safety  hazard  to 
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the  airplane,  either  by  themselves  or  in 
combination  with  system  failures. 

One  commenter  notes  that  it  has 
conducted  analyses  and  tests  on  these 
particular  FQIS  components  that  were 
removed  from  aged  Boeing  Model  747 
series  airplanes  and  reports  it  has  not 
foimd  an  instance  in  which  the  level  of 
sulfide  contamination  presents  a  hazard. 
The  conunenter  also  states  that  it 
provided  an  extensive  response  to  this 
issue  of  sulfides  in  its  response  to 
NPRM  (docket)  97-NM-272-AD.  The 
commenter  notes  that  the  FAA  and 
NTSB  are  actively  pursuing  studies  of 
sulfides  and  the  effect  these  compounds 
may  have  in  the  fuel  tank.  The 
commenter  proposes  that,  prior  to 
rulemaking  activities  on  this  issue, 
further  research  into  the  subject  of 
sulfides  in  fuel  tanks  be  accomplished 
and  suggests  that  these  investigations 
pursue  the  mechanisms  for  the 
formation  of  sulfides  in  commercial  fuel 
tank  environments.  The  commeirter 
further  states  that  any  testing  should 
involve,  where  practical  and  possible, 
actual  airplane  components  and  wiring, 
and  study  of  the  ignition  capability  of 
sulfide-contaminated  equipment  in  a 
fuel  vapor  environment. 

One  commenter  states  that  there  are 
no  data  that  indicate  that  a  replacement 
of  the  FQIS  installed  on  Model  747-400 
series  airplanes  is  necessary.  The 
commenter  points  out  that  there  are 
significant  differences  in  the  design  and 
construction  of  the  FQIS  components 
and  wiring  for  Model  747-400  and  747 
Classic  series  airplanes.. 

The  FAA  concurs  with  the  request  to 
remove  the  requirement  to  replace  the 
FQIS.  The  FAA  agrees  with  the 
commenters  that  the  effects  of  copper/ 
sulfur  contaminates  are  not  fully 
understood  at  this  time.  The  FAA  had 
anticipated  gathering  meaningful  data 
from  the  commenters  as  to  a  reasonable 
replacement  time  for  the  FQIS 
components  and  wiring,  but  no 
additional  data  were  provided  through 
this  comment  process.  Therefore,  the 
FAA  may  consider  further  rulemaking 
on  the  issue  of  copper/sulfur  or  silver/ 
sulfur  contamination. 

The  FAA  and  ^4TSB  currently  plan  to 
research  the  effects  of  copper/sulfur 
deposits  on  fuel  tank  system 
components.  The  research  will  include 
identifying  copper/sulfur  film 
properties,  identifying  the  mechanisms 
related  to  film  growth,  and  identifying 
aircraft  maintenance  methods  that  will 
detect  and  remove  deposits  before  they 
reach  hazardous  levels. 

The  final  rule  has  been  revised  to 
remove  the  requirement  to  replace  all 
the  center  tank  FQIS  components  with 
new  FQIS  components  [paragraph  (d)  of 


the  NPRM].  The  final  rule  has  been 
further  revised  to  remove  the 
requirement  to  replace  the  silver-plated 
copper  FQIS  wiring  with  nickel-plated 
copper  wiring  [paragraph  (e)  of  the 
NPRM]. 

19.  Request  To  Remove  Requirement  To 
Replace  FQIS  Wiring:  Various  Reasons 

Several  commenters  propose  the 
removal  of  the  requirement  to  replace 
the  FQIS  wiring  and  components,  for 
various  reasons.  As  stated  previously, 
the  final  rule  has  been  revised  to  remove 
the  requirement  to  replace  all  the  center 
tank  FQIS  components  with  new  FQIS 
components.  The  action  requiring 
replacement  of  the  silver-plated  copper 
FQIS  wiring  with  nickel-plated  copper 
wiring  also  has  been  removed  from  the 
final  rule.  Therefore,  these  requests  are 
moot. 

20.  Request  To  Reduce  Compliance 
Time 

One  commenter  does  not  support  the 
proposed  compliance  time  to  replace 
the  FQIS  components,  and  to  replace 
silver-plated  copper  FQIS  wiring  with 
new  nickel-plated  wiring,  on  airplanes 
having  20  or  more  years  of  service.  The 
commenter  encourages  the  FAA  to 
require  a  much  earlier  replacement 
interval. 

The  commenter  states  that  the 
proposed  actions  are  based  on  finding 
the  presence  of  corrosion,  in  the  form  of 
copper/sulfur  residue,  on  center  fuel 
tank  FQIS  components  of  Model  747 
series  airplanes.  The  commenter  further 
states  that  testing  has  demonstrated  the 
potential  for  arcing  of  sulfur  residues, 
which  could  create  a  possible  ignition 
soiuce.  However,  the  conunenter  has 
found  sulfidation  on  FQIS  components 
in  a  17-year-old  Boeing  Model  757 
series  airplane  that  had  accumulated 
only  24,000  hours  of  service.  The 
commenter  is  also  aware  of  Boeing 
laboratory  test  results  (which  were 
shared  with  the  FAA)  that  indicate  that 
sulfidation  may  be  present  on  FQIS 
components  with  less  than  1 ,000  hours 
of  service. 

As  discussed  previously,  the  FAA 
acknowledges  that  the  effects  of  copper/ 
sulfur  contaminates  are  not  fully 
understood  at  this  time.  The  FAA  had 
anticipated  gathering  meaningful  data 
from  the  commenters  to  help  determine 
a  reeisonable  replacement  time  for  the 
FQIS  components  and  wiring,  but  no 
additional  data  were  provided  through 
this  comment  process.  Therefore,  the 
FAA  may  consider  further  rulemaking 
on  the  issue  of  copper/sulfur  or  silver/ 
sulfur  contamination. 

The  FAA  and  NTSB  currently  plan  to 
research  the  effects  of  copper/sulfur 


deposits  on  fuel  tank  system 
components.  The  research  will  include 
identifying  copper/sulfur  film 
pi^perties,  identifying  the  mechanisms 
related  to  film  growth,  and  identifying 
airplane  maintenance  methods  to  detect 
and  remove  deposits  before  they  reach 
hazardous  levels.  After  this  research  is 
accomplished,  appropriate  actions  and 
interveils  for  those  actions  may  be 
proposed  to  address  any  concerns 
identified  by  the  research. 

As  previously  stated,  the  final  rule 
has  been  revised  to  remove  the 
requirements  to  replace  all  center  tank 
FQIS  components  with  new  FQIS 
components,  and  to  replace  silver- 
plated  copper  FQIS  wiring  with  nickel- 
plated  copper  wiring. 

21.  Request  To  Require  Replacement  of 
All  Silver-plated  Wiring 

One  commenter  strongly  supports  the 
action  for  replacing  silver-plated  copper 
FQIS  wiring  in  the  center  wing  tank 
with  new  nickel-plated  wiring.  The 
commenter  encourages  the  FAA  to 
expand  this  action  to  address 
replacement,  with  new  nickel-plated 
copper  wiring,  of  all  silver-plated 
copper  wiring  (not  just  that  on  the  FQIS) 
that  is  exposed  to  fuel  or  fuel  vapors. 

The  FAA  does  not  conou'  with  the 
commenter 's  proposal.  The  FAA 
acknowledges  that  the  effects  of  copper/ 
sulfur  contaminates  are  not  fully 
understood  at  this  time.  The  FAA  had 
anticipated  gathering  meaningful  data 
from  the  commenters  to  determine  a 
reasonable  replacement  time  for  the 
FQIS  components  and  wiring,  but  no 
additional  data  were  provided  through 
this  comment  process.  Therefore,  the 
FAA  may  consider  further  rulemaking 
on  the  issue  of  copper/sulfur  or  silver/ 
sulfur  contamination. 

The  FAA  and  NTSB  currently  plan  to 
research  the  effects  of  copper/sulfur 
deposits  on  fuel  tank  system 
components.  The  research  v\rill  include 
identifying  copper/sulfur  film 
properties,  identifying  the  mechanisms 
related  to  film  growth,  and  identifying 
airplane  maintenance  methods  to  detect 
and  remove  deposits  before  they  reach 
hazardous  levels.  After  this  research  is 
accomplished,  appropriate  actions  and 
intervals  for  those  actions  may  be 
proposed  to  address  any  concerns 
identified  by  the  research. 

As  previously  stated,  the  final  rule 
has  been  revised  to  remove  the 
requirement  to  replace  all  center  tank 
FQIS  components  with  new  FQIS 
components.  In  addition,  the  final  rule 
has  been  revised  to  remove  the 
requirement  to  replace  silver-plated 
copper  FQIS  wiring  with  nickel-plated 
copper  wiring. 
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22.  Request  To  Approve  BF  Goodrich 
FQIS  for  Compliance 

One  commenter,  an  operator,  requests 
that  the  AD  specify  the  BF  Goodridi 
Digital  FQIS  system  as  an  acceptable 
means  of  compliance  with  the  AD.  The 
operator  reports  that  it  expects  to  have 
the  FQIS  system  installed  on  all  of  its 
airplanes  by  January  2000. 

The  FAA  is  reviewing  the  BF 
Goodrich  Digital  FQIS  system  to 
determine  if  it  is  an  acceptable  means  of 
compliance  with  AD  98-20-40,  which 
requires  the  installation  of  shielding  and 
separation  of  the  electrical  wiring  of  the 
FQIS.  The  FAA  does  not  have  the 
information  necessary  to  approve  the  BF 
Goodrich  Digital  FQIS  system  as  an 
alternative  method  of  compliance  to  the 
requirements  of  the  proposed  AD. 

Furthermore,  as  stated  previoiisly,  the 
final  rule  has  been  revised  to  remove  the 
requirement  to  replace  the  FQIS 
components  and  wiring  due  to  concerns 
regarding  copper/sulfur  or  silver/sulfur 
contamination. 

23.  Request  To  Revise  Number  of 
A£Bected  Airplanes 

One  commenter,  the  manufactiuer, 
provided  an  estimate  of  affected 
airplanes  for  United  States  and  foreign 
operators.  The  FAA  infers  that  the 
commenter  requests  the  revision  of  the 
affected  number  of  airplanes  to  reflect 
248  airplanes  operated  domestically  and 
a  total  of  1,077  airplanes  operated 
worldwide. 

The  FAA  conciu^.  The  original 
estimates  in  the  proposed  AD  were 
provided  by  the  manufacturer.  Because 
the  manufactiuer  provided  a  revised 
estimate  via  the  NPRM  comment 
process,  the  final  rule  has  been  revised 
to  reflect  these  munbers. 

24.  Request  To  Extend  Compliance 
Time 

Five  commenters  request  an  extension 
of  the  compliance  time  for  the  actions 
specified  by  the  proposed  AD. 

Two  commenters  suggest  36  months 
as  a  realistic  compliance  time, 
considering  the  time  required  to 
schedule  these  modifications  into 
operators'  normal  maintenance 
schedules. 

One  commenter  proposes  that, 
although  parts  will  be  available  to 
support  the  modification  described  in 
Boeing  Alert  Service  Bulletin  74— 
28A2210,  the  compliance  time  shoidd 
be  the  same  for  all  actions.  The 
commenter  is  concerned  that  requiring 
a  different  compliance  time  for  this 
service  bulletin  could  mean  that  the  40- 
hour  effort  of  tank  preparation  would  be 
required  for  only  a  two-hour 


modification  procedure.  Therefore,  this 
commenter  requests  the  compliance 
time  for  all  actions  to  be  36  months. 

One  commenter  requests  an  increase 
in  the  compliance  time  to  allow 
operators  to  complete  these  actions  at 
scheduled  "D",checks,  which  would 
reduce  the  additional  "down  time"  of 
the  airplanes.  The  commenter 
encoiuages  the  FAA  to  consider  the 
additional  cost  associated  with  taking 
an  airplane  out  of  service. 

Another  conunenter,  an  operator, 
stated  that  a  proposed  compliance  time 
of  24  months  would  require  most  of  its 
airplanes  to  be  inspected/modified  in 
"C"  checks.  The  associated  cost  of 
accomplishing  these  actions  in  "C" 
checks  rather  than  "D"  checks  is 
$69,000  per  airplane. 

Some  commenters  request  that  the 
compliance  time  associated  with 
replacement  of  the  FQIS  components  be 
based  on  a  time  firame  of  "x"  months 
after  parts  availability. 

Another  commenter  suggests  that, 
with  respect  to  the  proposed 
requirement  to  replace  all  of  the  FQIS 
components,  a  period  not  to  exceed  25 
years  after  manufactiue  of  the  airplane 
would  be  better  matched  to  the  airplane 
operational  life  and  maintenance 
schedule. 

The  FAA  does  not  concin  with  the 
commenters'  request  for  an  extension  of 
the  compliance  time.  In  developing  an 
appropriate  compliance  time,  the  FAA 
considered  the  safety  implications,  parts 
availability,  and  normal  maintenance 
schedules  for  timely  accomplishment  of 
the  required  actions.  The  FAA  also  has 
removed  from  the  final  rule  several 
proposed  actions:  replacement  of  all 
center  tank  FQIS  components  with  new 
FQIS  components,  replacement  of 
silver-plated  copper  FQIS  wiring  with 
nickel-plated  copper  wiring,  and  the 
reporting  requirements.  These  revisions 
to  the  AD  will  substantially  reduce  the 
amount  of  time  operators  will  need  to 
accomplish  the  required  actions.  Also, 
because  replacement  of  the  FQIS 
components  and  wiring  will  no  longer 
be  required,  the  parts  availability 
concern  associated  with  the  fact  that 
those  system  components  are  no  longer 
in  production  or  do  not  cmxently  exist 
is  not  a  factor  in  considering 
compliance  time. 

Because  the  proposed  AD  addresses 
actions  to  reduce  the  potential  for  an 
ignition  source  within  the  center  fuel 
tank,  and  because  some  of  the  original 
requirements  in  the  proposed  NPRM 
have  been  removed,  the  FAA  does  not 
find  it  is  in  the  best  interest  of  the 
public  or  industry  to  extend  the 
compliance  time.  Associated 
rulemaking  regarding  ignition  sources, 


such  as  a  proposed  SFAR  (which  is 
currently  being  developed)  and  AD  98- 
20-40  (which  has  a  36-month 
compliance  time),  will  not  be  fully 
implemented  for  several  years. 
Therefore,  it  is  important  that  the 
actions  required  by  this  AD  be 
implemented  as  quickly  as  possible. 
.  No  change  to  the  compUance  times  in 
the  final  nUe  is  necessary. 

Additional  Changes  to  Final  Rule 

Certain  requirements  in  the  proposed 
AD  would  have  been  applicable  to  all 
Boeing  Model  747  series  airplanes; 
those  actions  have  been  removed  from 
the  final  rule.  As  a  result,  the 
applicability  of  the  final  rule  has  been 
revised  to  include  only  those  airplanes 
affected  by  the  remaining  requirements. 

In  the  pro{}osed  AD,  paragraphs  (a)(2), 
(b)(1),  and  (b)(2)  referred  to  certain 
Figures  in  the  applicable  service 
bulletins.  The  FAA  finds  that 
clarification  of  the  requirements  of 
paragraphs  (a)(2),  (b)(1),  and  (b)(2)  is 
necessary.  Although  the  Figures  called 
out  in  those  paragraphs  contain  the 
primary  instructions  for  those  actions, 
additional  information  may  be  found  in 
other  Figiues  of  the  service  bulletins  for 
accomplishment  of  the  actions  required 
by  those  paragraphs.  The  final  rule  has 
been  revised  to  remove  specific  Figure 
references  irova  paragraphs  (a)(2),  (b)(1), 
and  (b)(2). 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  ojrarator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1,077  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  248  airplanes  of 
U.S.  registry  wiU  be  affiected  by  this  AD. 

The  FAA  estimates  that  it  will  take 
approximately  40  work  hours  per 
airplane  to  purge,  access,  and  close  the 
center  fuel  tank,  at  an  average  labor  rate 
of  $60  per  work  hour.  The  cost  impact 
on  U.S.  operators  to  purge,  access,  and 
close  the  fuel  tank  is  estimated  to  be 
$2,400  per  airplane. 

The  FAA  estimates  that  the  inspection 
of  the  center  fuel  tank  will  be  required 
to  be  accomplished  on  248  airplanes.  It 
will  take  approximately  56  work  hours 
per  airplane  to  accomplish  the 
inspection,  at  an  average  labor  rate  of 
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$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this 
inspection  on  U.S.  operators  is 
estimated  to  be  $833,280,  or  $3,360  per 
airplane. 

The  FAA  estimates  that  the  FQIS 
inspection  and  system  operational  test, 
probe  replacement,  and  insulation 
resistance  test  will  be  required  to  be 
accomplished  on  191  airplanes.  It  will 
take  approximately  60  work  hours 
(maximum]  per  airplane  to  accomplish 
these  actions,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $30,000  per  airplane 
(maximum).  Based  on  these  figures,  the 
cost  impact  of  these  actions  on  U.S. 
operators  is  estimated  to  be  a  maximimi 
of  $6,417,600,  or  $33,600  per  airplane. 

The  FAA  estimates  that  the 
installation  of  a  flame  arrestor  will  be 
required  to  be  accomplished  on  214 
airplanes.  It  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  installation,  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
will  cost  approximately  $1,107  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  this  installation  on  U.S. 
operators  is  estimated  to  be  $262,578,  or 
$1,227  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  woiUd  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9ft-08-02    Boeing:  Amendment  39-11106. 
Docket  98-NM-163-AD. 

Applicability:  Model  747  airplanes  having 
line  numbers  1  through  1124  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragrapii  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  moTdification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ignition  sources  and 
consequent  fire/explosion  in  the  center  fuel 
tank,  accomplish  the  following: 

(a)  For  those  airplanes  listed  in  Boeing 
Service  Bulletin  747-28-2205,  Revision  1, 
dated  April  16, 1998:  Within  24  months  after 
the  effective  date  of  this  AD,  accomplish 
paragraphs  (aKl)  and  (a)(2)  of  this  AD,  in 
accordance  with  the  service  bulletin. 

(1)  Perform  a  one-time  visual  inspection  of 
the  center  fuel  tank  wiring  and  components 
to  detect  discrepancies  (damage,  disbonding, 
and  incorrect  installation).  If  any  discrepancy 
is  detected,  prior  to  further  flight,  repair  the 
discrepant  component,  or  replace  it  with  a 
new  or  serviceable  component.  And 

(2)  Perform  a  one-time  electrical  bonding 
test  of  the  center  fuel  tank  components.  If  any 
measured  resistance  exceeds  the  limits 
specified  by  the  service  bulletin,  prior  to 
further  flight,  rework  the  discrepant 
component. 

Note  2:  Revision  1  of  Boeing  Service 
Bulletin  747-28-2205  provides  two 


additional  actions  (inspection  of  the  body 
fuel  tank  components  and  measurement  of 
the  ground  resistance  of  the  pressiu^  switch 
case  on  the  auxiliary  power  unit  pvunp)  that 
were  not  provided  in  the  original  version  of 
this  service  bulletin.  Inspections  and  testing 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Boeing  Service 
Bulletin  747-28-2205,  dated  June  27, 1997, 
are  considered  acceptable  for  compfiance 
with  the  applicable  actions  specified  in  this 
AD. 

Note  3:  Airplanes  required  to  accomplish 
paragraph  (b)  of  this  AD  are  exempt  fix)m 
accomplishing  steps  1,  2,  and  4  through  9  in 
Figure  11  of  Boeing  Service  Bulletin  747-28- 
2205,  Revision  1,  dated  April  16, 1998. 

(b)  For  those  airplanes  listed  in  Boeing 
Alert  Service  Bulletin  747-28A2208,  dated 
May  14, 1998:  Within  24  months  after  the 
effective  date  of  this  AD,  perform  a  one-time 
insulation  resistance  test  of  the  fuel  quantity 
indication  system  (FQIS),  a  one-time  visual 
inspection  of  the  FQIS  wiring  and 
components  to  detect  discrepancies  (chafing 
damage  to  the  wiring  and  incorrect 
configuration  of  the  terminal  blocks), 
replacement  of  "series  3"  (or  earUer  series) 
FQIS  probes  with  new  "series  4"  (or 
subsequent  series)  FQIS  probes,  and  system 
adjustment  and  system  operational  test;  in 
accordance  with  the  alert  service  bulletin.  If 
any  discrepancy  is  detected,  prior  to  further 
flight,  perform  corrective  actions  in 
accordance  with  the  alert  service  bulletin. 

Note  4:  For  airplanes  on  which  steps  1 
through  9  in  Figure  11  of  Boeing  Service 
Bulletin  747-28-2205,  dated  June  27, 1997, 
or  Revision  1,  dated  April  16, 1998,  were 
accomplished  prior  to  the  effective  date  of 
this  AD,  steps  1  through  6  in  Figiu«  16  of 
Boeing  Alert  Service  Bulletin  747-28A2208, 
dated  May  14, 1998,  are  not  required. 

(c)  For  airplanes  having  line  positions  1 
through  971  inclusive:  Within  24  months 
after  the  effective  date  of  this  AD,  install  a 
flame  arrestor  in  the  inlet  line  of  the 
electrical  motor-operated  scavenge  pump  of 
the  center  fuel  tarJc,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-28A2210, 
dated  May  14, 1998. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
pan  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  747-28-2205, 
Revision  1,  dated  April  16, 1998;  Boeing 
Alert  Service  Bulletin  747-28A2208,  dated 
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May  14, 1998;  and  Boeing  Alert  Service 
Bulletin  747-28A2210,  dated  May  14, 1998; 
as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercitil  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
May  11, 1999. 

Issued  in  Renton,  Washington,  on  March 
29, 1999. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-8134  Filed  4-5-99;  8:45  am] 

BHJJNG  CODE  4910-13-U 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  178  and  192 
(T.D.  99-34] 
RIN1515-AC19 

Exportation  of  Used  Motor  Vehicles 

AGENCY:  Customs  Service,  Treasury. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  implement  title 
IV  of  the  And  Car  Theft  Act  of  1992, 
which  concerns  the  exportation  of  used 
self-propelled  vehicles.  The 
amendments  concern  the  nature  of  the 
doctunentation  that  estabhshes 
ownership  of  a  vehicle  bound  for  export 
and  the  presentment  of  that 
doctimentation  to  Customs.  The 
dociunent  also  clarifies  procedures  to 
enable  Customs  to  more  efficiently  and 
effectively  deter  the  export  of  stolen 
vehicles. 

EFFECTIVE  DATE:  May  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hugh  Austin,  Outboimd  Programs, 
Office  of  Field  Operations,  (202)  927- 
3735. 

SUPPLEMENTARY  INFORMATION: 

Background 

Regulations  implementing  current 
export  control  requirements  applicable 
to  used  self-propelled  vehicles,  vessels, 
and  aircraft  are  found  at  part  192  of  the 
Customs  Regulations  (19  CFR  part  192). 
Since  1989,  these  regulations  have,  in 
general,  required  persons  or  entities 
seeking  to  export  used  self-propelled 
vehicles  to  present  both  the  vehicle  and 


documentation,  which  includes  the 
Vehicle  Identification  Number  (VIN)  or 
other  product  identification  number,  to 
Customs  at  least  three  days  prior  to 
shipment;  Customs  then  checks  the  VIN 
against  the  databases  of  the  National 
Clime  Information  Center  (NQC)  to  see 
if  the  vehicle  has  been  reported  stolen. 

To  strike  back  against  auto  thieves 
and  carjackers,  on  October  25, 1992,  the 
President  signed  the  Anti  Car  Theft  Act 
of  1992  (the  Act)(Pub.  L.  102-519, 106 
Stat  3384)  in  the  hope  that  the 
legislation  would  reduce  the  level  of 
auto  thefts  and  carjackings — a  major 
crime  problem  costing  American  car 
owners  billions  of  dollars  each  year. 
See,  H.R.  4542, 102th  Cong.,  2d  Sess. 
(1992),  reprinted  in  (1992)  5 
U.S.C.C.&A.N.  2829.  Title  IV  of  the  Act 
contains  provisions  pertaining  to  the 
export  of  stolen  automobiles.  Section 
401  of  title  TV  contains  two  provisions 
intended  to  tighten  Custonls 
enforcement  against  stolen  car 
exporters.  Section  401  amends  Part  VI  of 
Title  IV  of  the  Tariff  Act  of  1930  by 
adding:  new  section  646A  (19  U.S.C. 
1646b),  which  directs  Customs  to 
conduct  random  checks  of  automobiles 
and  containers  to  ensure  that  reported 
VIN  information  matches  the  VINs  on 
vehicles  being  exported;  and  new 
section  646B  (19  U.S.C.  1646c),  which 
codifies  Customs  export  reporting 
requirements,  and  directs  Customs  to 
check  selected  VINs  against  the 
information  contained  at  the  NCIC. 

To  implement  section  401  of  the  Act 
and  address  certain  other  procedmal 
problems  present  in  the  exportation  of 
used  motor  vehicles  pertaining  to  the 
authenticity  of  documentation 
presented  to  Customs  to  establish 
ownership  of  the  vehicle  to  be  exported, 
on  October  28, 1997,  Customs  published 
a  Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  (62  FR  55764)  to 
amend  the  Customs  RegiUations  at 
§  192.2,  Customs  RegiUations  (19  CFR 
192.2),  which  pertains  to  the 
requirements  for  exporting  such 
vehicles.  The  amendment  proposed  to 
revise  the  doctunentation  requirements 
contained  in  paragraph  (b)  to  better 
ensure  that  the  dociunentation  reflects 
ownership  of  the  vehicle;  the 
dociunentation  presentment 
requirement  contained  in  paragraph  (c) 
to  clarify  the  three-day  rule;  and  the 
authentication  requirement  of  paragraph 
(d)  to  make  it  conform  with  the  above 
changes.  The  proposed  amendment  also 
added  a  new  paragraph  (e)  to  give  port 
directors  the  authority  to  establish  when 
and  where  the  original  documentation 
for  the  vehicle  for  export  may  be 
presented  and  where  and  when  the 
vehicle  may  be  inspected  at  their  ports. 


The  authority  citation  for  part  192 
would  also  be  revised  to  add  the 
statutory  citation  for  the  Act  discussed 
(19  U.S.C.  1646c). 

The  comment  period  closed  on 
December  29,  1997.  Forty-four 
comments  were  received.  The 
comments  and  Customs  responses  to 
them  follow. 

Discussion  of  Cominents 

Of  the  comments  received,  nine  (9) 
supported  the  proposed  changes  and 
thirty-five  (35)  either  opposed  or 
suggested  revisions  to  the  proposed 
changes.  Collectively,  these  comments 
concern  four  major  areas. 

1.  The  requirement  to  present  the 
original  Certificate  of  Title  or  a  certified 
copy  of  the  original  title  issued  by  a 
government  authority  for  export  of  the 
vehicle  presented. 

Comment:  The  majority  of  comments 
received  argued  that  Customs  shoidd 
continue  to  accept  notarized  copies  of 
title  documents  as  sufficient  proof  of 
ownership  of  used  vehicles  intended  to 
be  exported,  rather  than  adopt  a 
requirement  that  only  an  original  or  a 
certified  copy  of  the  vehicle  title  issued 
by  a  government  authority  establishes 
ownership.  These  commenters  stated 
that  this  new  documentary  requirement 
will  slow  the  business  of  exporting  used 
vehicles  because  of  the  added  costs  and 
time  required  to  obtain  these  documents 
from  sole-source  state-issuing 
authorities.  Accordingly,  these 
commenters  propose  that  Customs  not 
institute  the  more  stringent 
documentary  requirement. 

Customs  Response:  Customs  disagrees 
with  the  contention  that  notarized 
copies  of  an  original  title  are  sufficient 
to  prove  ownership  of  vehicles  intended 
to  be  exported.  Customs  needs  to  be 
sure  that  the  export  of  the  vehicle 
presented  is  authorized  by  the  true 
owner(s)  of  the  vehicle.  In  Ught  of  the 
mandate  contained  in  the  Anti  Car  Theft 
Act  of  1992  that  Customs  tighten 
enforcement  against  stolen  car 
exporters,  it  is  Customs  position  that  the 
only  documents  which  establish 
verifiable  ownership  are  the  original 
Certificate  of  Title  or  a  certified  copy 
issued  by  a  government  authority. 

Original  Certificates  of  Title  contain 
security  features  designed  to  defeat 
fraud,  counterfeiting,  modifications,  etc. 
Copies  of  original  titles  certified  by  the 
government-issuing  authority  also 
protect  against  fraud.  The  fact  that  these 
documents  are  issued  by  a  single 
government  agency  in  each  jurisdiction 
registering  motor  vehicles  adds  to  the 
trustw  :<rthiness  of  these  documents. 

Concerning  notaries  certifying 
"copies"  of  original  documents  as 
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representing  the  "original"  document, 
Customs  understands  the  function  of  the 
majority  of  such  acts  as  merely  bearing 
witness/attesting  to  the  placement  of  an 
original  signature  on  a  document,  rather 
than  certifying  as  to  the  authenticity  of 
copies  of  original  documents  as 
"original"  documents.  (Indeed,  some 
states  expressly  provide  in  their  notary 
public  application  procedures  that 
notaries  do  not  have  the  power  to  certify 
the  authenticity  of  any  document, 
official  or  unofficial!)  Accordingly, 
Customs  can  no  longer  accept  such 
documents  as  meeting  the  requirement 
of  establishing  verifiable  ownership 
with  an  intent  to  export  the  vehicle 
presented.  Customs  does  not  know  of 
any  document  other  than  an  original 
title  for  a  vehicle  or  certified  copy  of  the 
title  issued  by  a  government  authority 
that  possesses  the  same  level  of 
trustworthiness  to  aid  Customs  in  the 
prevention  of  exporting  stolen  vehicles. 

Accordingly,  tne  more  stringent 
dociunentary  requirement  proposed  will 
not  be  modified.  However,  because  the 
comments  received  regarding  the 
docimientary  requirements  admit  to 
some  confusion  concerning  the  words 
"certified  copy"  and  "copy"  of 
docimients,  definitions  fbr  these  terms 
are  added  to  §  192.1  to  clarify  their 
meaning  in  the  regulations.  A 
"certified"  copy  of  an  original  title 
document  is  defined  to  mean  "a 
document  issued  by  a  government 
authority  that  serves  in  place  of  the 
original  Certificate  of  Title."  It  is  felt 
that  this  definition  provides  the  same 
trustworthiness  factors  discussed  above 
for  the  original  title.  Where  the  word 
"copy"  is  used.  Customs  means  a 
duplicate  or  photocopy  of  the  original 
dociunent.  However,  such  a  copy  must 
be  a  true  and  complete  copy,  which 
means  that  a  photocopy  of  the  backside 
of  the  original  docimient  must  also  be 
presented  where  there  is  any  writing  on 
the  backside  of  the  original  dociiment 
(see  discussion  below  regarding 
assignment).  To  reflect  the  requirement 
that  both  sides  of  the  document  must  be 
copied  where  the  original  document 
contains  any  writing  on  its  backside. 
Customs  uses  the  phrase  "complete 
copies'. 

Comment:  Where  there  has  been  an 
assignment  of  an  original  title,  some 
commenters  questioned  whether  this 
circiunstance  will  require  that  a  new 
Certificate  of  Title  be  issued  before  the 
vehicle  can  be  exported. 

Customs  Response:  Where  there  has 
been  an  assignment  of  vehicle 
ownership  with  the  back  of  the  original 
title  showing  a  proper  transfer  (with  all 
required  information  regarding  the 
assignment  of  ownership  completed  and 


legible)  of  the  vehicle  fi'om  one  party  to 
another.  Customs  believes  that  a  new 
Certificate  of  Title  need  not  be  issued. 
The  original  title  will  be  accepted  by 
Customs,  provided  complete  copies  of 
the  original  title  are  submitted  for 
authentication.  Customs  agrees  that 
requiring  an  exporter  of  an  assigned 
vehicle  to  re-title  the  used  vehicle  in  his 
name  prior  to  export  would  create  an 
undue  time  and  cost  burden.  However, 
if  requested,  the  exporter  should  present 
the  bill  of  sale  with  the  assigned  title. 

Comment:  Concerning  vehicles  that 
are  leased  or  have  liens  recorded  on  the 
original  title,  one  commenter 
(representing  a  state  licensing  authority) 
requests  that  Customs  make  it  clear  in 
the  regulations  that  the  required  letter 
fi-om  tiie  owner  of  the  vehicle  is  in 
addition  to  providing  a  certified  copy  of 
the  original  title. 

Customs  Response:  For  vehicles  that 
are  leased  or  for  which  a  recorded  lien 
exists  in  the  U.S.,  Customs  will  require 
additional  documentation  that  proves 
consent  by  such  third-parties-in-interest 
that  the  vehicles  presented  may  be 
exported.  This  third-party  proof  of 
consent  must  be  in  writing,  give  express 
permission  for  the  vehicle  to  be 
exported,  and  bear  the  original  signature 
of  the  third-party.  The  writing  must  be 
on  the  third-party's  letterhead  and 
include  the  date,  a  description  of  the 
vehicle  which  includes  the  VIN,  the 
name  of  the  owner  of  the  leased  vehicle 
or  the  lienholder,  and  a  telephone 
number  at  which  the  owner  or 
lienholder  may  be  contacted.  The 
exporter  must  provide  this  separate 
document  with  the  original  title  or 
certified  copy  of  the  title  to  Customs  at 
the  time  of  presentation.  If  the  original 
title  or  certified  copy  of  the  title  shows 
that  the  lien  has  been  properly  released, 
then  no  written  authorization  from  the 
lienholder  will  be  required  to  be 
presented. 

Comment:  Another  commenter 
(refwesenting  an  agency  of  the  federal 
government)  requests  that  U.S. 
government  personnel  on  official  travel 
be  exempt  from  the  proposed 
documentary  presentment  rules  because 
the  processing  of  large  niunbers  of 
relocations  by  the  agency's  internal 
travel  office  would  be  severely 
hampered  by  complying  with  Customs 
proposed  reporting  procedure.  Further, 
the  conunenter  states  that  there  is  no 
risk  that  these  vehicles  are  stolen. 

Customs  Response:  Because  vehicles 
belonging  to  U.S.  Government  personnel 
temporarily  reassigned  abroad  pursuant 
to  official  travel  orders  are  processed 
and  exported  pursuant  to  official 
government  travel  department 
procedures  and  because  the  federal 


government  employee  on  official  travel 
is  normally  requireid  to  present 
documentary  proof  of  vehicle 
ownership  to  the  sponsoring  agency's 
internal  office  prior  to  shipping. 
Customs  agrees  with  the  commenter  that 
the  threat  of  such  vehicles  being  stolen 
is  extremely  low.  Customs  also  agrees 
that  to  require  U.S.  Government 
employees  to  reestablish  ownership  of 
the  vehicle  at  the  time  of  export  merely 
duplicates  a  procedure  without  benefit 
to  the  employee  or  Customs  law 
enforcement  responsibilities. 

Accordingly,  Customs  is  amending 
the  general  docimientation  requirement 
procedures  at  §  192.2(b)(1)  to  provide  a 
general  exception  for  U.S.  Government 
military  or  civilian  employees  who  are 
shipping  their  vehicles  abroad  in 
conjimction  with  official  reassignment 
orders.  Such  personnel  are  presumed  to 
have  complied  with  the  general 
dociimentation  requirements  of 
§  192.2(b),  so  long  as  the  employee's 
official  travel  orders  indicate  that  there 
has  been  compliance  vfith  the 
sponsoring  agency's  internal  travel 
department  procediires  for  vehicle 
export. 

2.  Acceptable  ownership  documents 
for  new  or  Original  Equipment 
Manufacture  (OEM)  vehicles  not  titled 
but  issued  a  Manufacturer's  Statement 
of  Origin  (MSO);  vehicles  contained  in 
in-bond  movements;  or  vehicles  in  a 
salvage,  junk,  or  scrap  condition. 

Comment:  Many  comments  were 
received  discussing  the  need  for 
Customs  to  generally  clarify  the 
provisions  of  Part  192  concerning  such 
issues  as  definitions  and  other  self- 
propelled  "used"  vehicle  identification 
nimibers,  and  whether  an  exporter  of 
parts  or  components  of  used  self- 
propelled  vehicles  is  obligated  to  meet 
the  Customs  reporting  requirements.  • 
One  commenter  recommended  that 
Customs  undertake  a  review  of  the 
regulations — presumably  §  192.2 — to 
address  basic  requirements  for  vehicles 
identffied  with  Induct  Identification 
Numbers  (PINs)  and  Hull  Identification 
Numbers  (HINs).  Another  commenter 
requested  that  the  modifier  "used"  be 
inserted  immediately  before  the  term 
"vehicles"  and  before  the  specific 
listing  of  "automobiles,  trucks,  vans, 
minivans,  motorcycles  and  buses" 
contained  in  19  CFR  part  192  subpart  A. 
This  same  commenter  pointed  out  that 
the  terms,  "used  vehicles",  "vehicles" 
and  "vehicle"  are  ambiguous  and  are 
used  interchangeably. 

Concerning  newly  manufectured 
vehicles,  one  commenter  noted  that 
some  states  (California  and  Michigan) 
do  not  issue  MSOs  for  newly  purdiased 
vehicles,  and  requests  that  Customs 
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accept  substitute  documents,  such  as  a 
dealer's  invoice. 

Concerning  vehicles  exported  in  a 
salvage,  junk,  or  scrap  condition,  one 
commenter  recommended  that  Customs 
remove  the  word  "satisfactory"  as 
regards  the  burden  of  proof  exporters 
must  bear  to  prove  ownership  of  the 
vehicle,  stating  that  Customs  is  not  fully 
aware  of  all  state  laws  regarding  the 
titling,  or  lack  thereof,  of  such  vehicles 
and  ti^at  giving  such  discretion  to 
Customs  agents  promotes  a  lack  of 
uniformity  at  the  ports  of  exit. 

Customs  Response:  Customs  agrees 
that  the  modifier  "used"  should  be 
inserted  immediately  before  the  term 
"vehicles"  contained  in  §  192.2(b).  As 
concerns  the  listing  of  specific  types  of 
vehicles  ("automobiles,  trucks,  vans, 
minivans,  motorcycles  and  buses"),  see 
the  discussion  below  concerning  the 
revised  organization  of  the  regulations. 

Vehicles  which  do  not  meet  Customs 
definition  of  "used"  are  considered  new 
or  OElCf  vehicles  and  do  not  have  to  be 
reported  to  Customs  before  the  vehicle 
is  exported.  The  question  presented  by 
these  types  of  vehicles  is  whether  title 
has  been  transferred  by  a  manufecturer, 
distributor,  or  dealer  to  an  ultimate 
purchaser,  either  legally  or  equitably, 
prior  to  the  vehicle's  exportation. 

If  the  legal  or  equitable  tide  of  the 
vehicle  has  been  transferred  prior  to  the 
vehicle's  export,  then  the  new  or  OEM 
vehicle  must  be  reported  to  Customs 
before  the  vehicle  can  be  exported;  the 
vehicle  having  become  "used"  and 
subject  to  these  export  reporting 
regulations.  In  these  cases,  Customs  will 
require  the  following  documentation 
before  export  can  occur:  the 
Manufactiner's  Statement  of  Origin 
(MSO)  or,  in  cases  where  the  vehicle  is 
manufactured  in  a  state  by  a  company 
that  does  not  issue  MSOs  for  newly 
purchased  vehicles,  a  document  such  as 
a  dealer's  invoice  that  proves 
ownership.  In  this  latter  instance,  the 
binden  of  proof  will  be  on  the  exporter 
to  establish  that  the  jinisdiction  from 
where  the  vehicle  comes  does  not  have 
any  ownership  docvunentation 
requirements  regarding  such  vehicles, 
and  the  exporter  will  be  required  to 
provide  an  original  document  showing 
his  basis  for  ownership  of  the  vehicle. 

Regarding  the  comment  as  to  whether 
an  exporter  of  parts  or  components  of 
used,  self-propelled  vehicles  is 
obligated  to  meet  the  Customs  reporting 
requirements  of  Part  192,  these 
amendments  are  only  concerned  with 
the  exportation  of  entire  vehicles,  not 
component  parts.  Accordingly,  the 
comment  is  outside  the  scope  of  this 
final  rule  and  no  change  to  the 
regulations  will  be  made.  However,  it  is 


noted  that  the  importation  and 
exportation  of  stolen  parts  and 
components  of  vehicles  renders  the 
importer  or  exporter  subject  to  the 
penalty  and  seizxire  and  forfeitme 
provisions  of  19  U.S.C.  1627a(a),  as 
implemented  by  19  CFR  192.3(c)  and 
(d). 

Vehicles  that  are  exported  from  the 
U.S.  as  part  of  an  in-bohd  movement  are 
not  subject  to  these  export  reporting 
requirements.  In-bond  movements, 
however,  are  subject  to  inspection  at  the 
discretion  of  Customs. 

Regarding  vehicles  exported  in  a 
salvage,  junk,  or  scrap  condition. 
Customs  is  not  concerned  with  the 
condition  of  the  vehicle  exported,  but 
rather  the  type  and  status  of  the 
dociunentation  for  the  vehicle.  Since 
there  is  no  national  requirement 
concerning  the  titling  of  such  vehicles 
and  frequently  government-issuing 
authorities  have  inconsistent  or  varying 
certification  reqiurements  for  such 
vehicles.  Customs  must  reqvure  of  these 
vehicles  the  most  authentic  documents 
available  to  establish  ownership  of  the 
vehicle  to  be  exported.  Accordhigly,  in 
those  cases  where  the  vehicle  was 
issued  an  original  Certificate  of  Title  or 
a  Salvage  Title  which  remains  in  force. 
Customs  will  require  presentation  of 
that  original  title  document  pursuant  to 
the  provisions  of  §  192.2(b)(1).  Also,  in 
those  cases  where  the  vehicle  was 
issued  a  junk  or  scrap  certificate  by  a 
government  authority  that  remains  in 
force,  Customs  will  require  presentation 
of  that  original  document  pursuant  to 
the  provisions  of  §  192.2(b)(3)(iii).  But, 
in  those  cases  where  the  vehicle  was  not 
issued  a  Certificate  of  Title,  a  Salvage 
Title,  or  a  junk  or  scrap  certificate,  or 
the  title  or  certificate  is  no  longer  in 
force.  Customs  will  accept  such 
documents  as  a  Bill  of  Sale  as 
establishing  ownership  pursuant  to  the 
provisions  of  §  192.2(b)(3)(iv),  provided: 
(1)  The  owner  certifies  to  Customs  in 
writing  that  the  government-issuing 
authority  for  the  jurisdiction  has  no 
registration/certification  requirements 
for  such  vehicles,  and  (2)  the  owner 
attests  in  writing  to  the  bona  fides  of  the 
sale  and  that  the  vehicle  presented  for 
export  is  not  stolen.  Because  a 
government-issuing  authority  will  not 
necessarily  be  involved  in  the  issuance 
of  Bills  of  Sale,  the  burden  of  proof 
Customs  places  on  exporters  in  this 
regard  is  not  deemed  unreasonable. 

Regarding  the  commenter's 
observation  that  the  word  "satisfactory" 
(from  proposed  §  192.2(b)(3))  gives  too 
much  discretion  to  Customs  agents  and 
promotes  a  lack  of  uniformity  at  the 
ports  of  exit.  Customs  disagrees.  Since 
the  exporter  is  in  a  better  position  to 


report  on  the  titling  practices/ 
requirements  of  the  particular 
jurisdiction  from  where  the  vehicle 
comes.  Customs  beUeves  that  use  of  the 
word  "satisfactory"  does  not  place  an 
undue  burden  on  the  exporter.  Proof  of 
a  jurisdiction's  titling  practices/ 
requirements  requires  merely  a  letter 
frt>m  the  government  agency  responsible 
for  titling  vehicles  that  applicable 
regulations  either  exist  or  do  not  exist. 

As  discussed  below.  Customs  is 
revising  the  heading  and  text  of 
proposed  §  192.2(b)(4)  to  more  directly 
address  the  documentary  requirements 
for  exporting  vehicles  not  titled, 
including  "jimk"  and  "scrap"  vehicles. 

3.  The  security  of  original  documents 
presented  to  Customs. 

Comment:  Some  commenters  were 
concerned  about  the  seciuity,  i.e.,  safe 
retiun,  of  original  title  documents  left 
with  Customs  over  the  course  of  the  72- 
hoin  reporting  requirement.  While  the 
risk  of  loss  was  cited  as  the  overriding 
concern,  liability  issues,  the  burden  of 
replacing  the  original,  and  additional 
costs  in  the  form  of  additional  exporter 
processing  costs  and  the  potential  for 
lost  business  were  also  raised. 

Customs  Response:  If  the  timely 
return  and  risk  of  loss  of  original  title 
documents  are  primary  concerns  with 
the  process  of  presenting  such 
documents  to  Customs,  it  is 
recommended  that  the  exporter  timely 
present  the  required  documentation  and 
wait  while  Customs  verifies  the 
authenticity  of  the  dociunents.  Then 
Customs  can  directly  return  the 
documents  to  the  exporter.  Exporters 
must  understand  Customs  believes  that 
the  original  title  dociunent  is  the  single 
most  important  dociunent  needed  to 
prevent  the  illegal  export  of  stolen 
vehicles  and  that  these  regulatory 
changes  are  designed  to  tighten  Customs 
enforcement  against  the  exportation  of 
stolen  cars. 

Regarding  the  commenters'  issues  of 
liability,  the  burden  of  replacing  the 
origin^,  and  additional  exporter 
processing  costs,  in  those  cases  where 
the  original  tide  document  was 
presented  to  and  retained  by  Customs 
and  cannot  be  found  prior  to  the 
vehicle's  export,  the  exporter's 
authenticated  copy  of  the  original 
documentation  serves  as  evidence  of 
compliance  with  the  reporting 
requirements.  However,  where  the 
original  title  document  was  retmned  to 
the  exporter,  then  the  exporter  is  liable 
for  replacing  the  dociunents  and  bearing 
any  processing  costs  associated  with 
such  replacement.  While  Customs  is 
willing  to  work  with  individual 
exporters  to  address  problems  they  may 
be  experiencing  at  certain  ports  of  entry, 
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no  systemic  change  to  the 
documentation  procedures  provided 
herein  will  be  made. 

4.  The  time  requirement  for 
submitting  documents,  and  presenting 
the  vehicle  for  inspection  at  a  place 
other  than  at  the  port  of  export. 

Comment:  Several  comments  were 
received  inquiring  as  to  the  time  for 
document  presentation  and  the 
beginning  point  of  the  required  72-hour 
time  period.  One  exporter  stated  that  the 
requirement  for  exporters  at  seaports  to 
submit  all  original  documentation  to 
Customs  72  hours  prior  to  export,  while 
the  requirement  for  exporters  at  land 
borders  to  submit  copies  of 
dociunentation  to  Customs  72  hours 
prior  to  export,  subject  to  presentation 
of  originals  at  the  time  of  export,  did  not 
seem  very  equitable.  Another 
commenter  suggested  the  following 
procedure  at  land  borders  regarding  cars 
purchased  at  auction: 

1.  At  the  time  of  pinchase,  the  auction 
will  complete  the  Shipper's  Export 
Declaration  (SED)  with  attached 
certified  copies  of  invoices  and/or  bills 
of  sale  (separate  bills  of  sale  are  required 
by  California  law,  but  not  other  states); 

2.  The  auction  will  give  a  copy  of  the 
SED  to  the  pinchasing  motor  vehicle 
dealer; 

3.  The  auction  will  forward  the 
original  SED  to  a  designated  land  border 
crossing  (a  specialized  facility  equipped 
to  follow  the  procedures  to  expedite  the 
legitimate  export  of  used  motor  vehicles 
into  Mexico);  and 

4.  Customs  will  allow  export  72  hours 
following  receipt  of  the  original  SED, 
upon  presentation  of  the  motor  vehicle 
with  the  copy  of  the  SED  by  the 
purchasing  Dealer. 

Additional  comments  were  received 
inquiring  whether  a  vehicle  could  be 
inspected  and  certified  at  its  point  of 
origin,  and  whether  a  vehicle's 
dociunents  could  be  verified  at  the  point 
of  export. 

Customs  Response:  Regarding  the 
suggested  auction  procedure.  Customs 
does  not  consider  the  SED  dociunent  to 
be  as  trustworthy  a  document  as  the 
original  Certificate  of  Title  issued  by  a 
government  agency,  for  the  reasons 
discussed  above  under  Customs  first 
response.  Further,  the  SED  is  a 
document  protected  by  the  Commerce 
laws  with  die  result  that  Customs  is 
generally  precluded  from  sharing  the 
information  with  other  law  enforcement 
agencies.  The  exporter  who  is  required 
to  complete  the  SED  may  or  may  not  be 
the  auto  auction.  Therefore,  as  an 
enforcement  tool,  the  value  of  the  SED 
is  significandy  lowered  in  Customs 
stated  objective  to  more  efficiendy  and 
effectively  deter  the  export  of  stolen 


vehicles.  LasUy,  copies  of  invoices  and/ 
or  bills  of  sale  that  are  certified  by  an 
auto  auction  business  do  not  meet  the 
dociunentation  requirements  of  these 
regulations  for  purposes  of  exporting  a 
vehicle. 

Accordingly,  no  change  to  the 
regulations  will  be  made  to 
accommodate  this  suggested 
documentation  procedure. 

Regarding  the  beginning  of  the 
required  72-hour  time  period.  Customs 
notes  that  the  proposed  regulation 
provides  that  the  original  document  and 
the  vehicle  be  presented  to  Customs  at 
least  (emphasis  supplied)  72  hours,  to 
include  not  less  than  two  full  business 
days,  prior  to  lading  or  in  the  case  of  the 
land  border  ports,  prior  to  the  intended 
date  of  export.  This  72-hour  time  period 
is  a  statutory  minimum  time  period. 
Customs  has  reconsidered  its  proposal 
to  further  delineate  when  this  72-hour 
time  period  begins  or  whether  a  time 
period,  i.e.,  the  concept  of  "business 
days,"  falls  within  this  time  period 
minimum  because,  in  fact,  port  directors 
can  require  greater  time  periods  within 
which  exporters  must  submit  required 
documentation.  The  purpose  of 
requiring  the  documentation  at  least  72- 
hours  before  export  of  the  vehicle  is  so 
that  Customs  can  cross-check  the  VIN 
with  information  entered  into  the  NCIC 
on  stolen  vehicles.  Accordingly,  the 
provisions  of  proposed  §  192.2(c)  will  be 
revised  to  remove  the  "2  full  business 
days"  concept  so  that  the  provisions  of 
redenominated  paragraph  (d),  which 
allow  port  directors  to  establish  the 
locations  and  hours  of  operation  for 
exporters  to  present  required 
documentation,  will  not  be 
compromised. 

Regarding  the  different  document  and 
vehicle  presentation  requirements  at 
seaports  and  land  border  ports,  the 
operational  differences  at  land  border 
and  seaports  concerning  vehicle 
presentation  were  explained  in  Treasury 
Decision  90-71,  when  the  provisions  of 
§  192.2(c)  were  first  amended 
concerning  this  issue.  However,  the  one 
commenter's  observation  that  the 
proposed  requirement  for  exporters  at 
seaports  to  submit  all  original 
documentation  to  Customs  72  hours 
prior  to  export,  while  the  proposed 
requirement  for  exporters  at  land 
borders  to  submit  copies  of 
documentation  to  Customs  72  hours 
prior  to  export,  subject  to  presentation 
of  originals  at  the  time  of  export,  did  not 
seem  very  equitable,  is  valid  and 
Customs  agrees  that  implementation  of 
the  Act  requires  a  uniform  approach 
regarding  presentment  of 
documentation.  Accordingly,  the 
provisions  of  §  192.2(c)  concerning  the 


presentment  of  documentation  are 
amended  to  require  that  exporters  at 
land  borders  submit  original 
dociunentation  at  least  72  hours  before 
export  of  the  vehicle,  to  parallel  the 
requirement  for  exporters  at  seaports. 

Concerning  the  presentation  of  a 
vehicle  for  inspection  at  a  place  other 
than  at  the  port  of  export.  Customs  has 
recendy  amended  its  regulations  at  Part 
118,  which  concerns  Centralized 
Examination  Stations,  to  authorize  their 
use  in  the  export  of  merchandise  [see, 
63  FR  16683,  dated  April  6, 1998;  T.D. 
98-29).  Accordingly,  Customs  can  direct 
that  vehicles  be  inspected  at  locations 
other  than  at  the  port  of  export. 

Other  Changes 

After  review  of  the  comments  and 
further  consideration  of  the  proposal, 
Customs  has  decided  to  restructure 
§  192.2(b)  to  present  a  clearer 
understanding  of  the  specific 
dociunentation  required  for  certain  used 
vehicles  to  be  exported.  Accordingly, 
instead  of  heading  paragraphs  (b)(1) 
through  (b)(5)  as  they  were  proposed  to 
be  headed,  the  headings  are  changed  to 
clearly  direct  readers  to  the 
requirements  for  (1)  U.S.-titied  vehicles; 
(2)  foreign-tided  vehicles;  and  (3) 
untided  vehicles.  Under  the  heading  for 
untitled  vehicles,  there  are 
subparagraphs  for  the  following 
categories:  (1)  Newly-manufactured 
vehicles  issued  an  MSO;  (2)  newly- 
manufactured  vehicles  not  issued  an 
MSO;  (3)  vehicles  issued  a  junk  or  scrap 
certificate;  and  (4)  vehicles  issued  a  tide 
or  certificate  that  is  not  in  force  or  are 
otherwise  not  registered.  These  changes 
are  non-substantive. 

With  the  restructuring  of  paragraph 
(b).  Customs  is  not  enumerating  vehicle 
types  such  as  automobiles,  trucks, 
buses,  etc.,  in  the  substantive 
documentation  requirements  portion  of 
this  final  rule  document.  Customs 
believes  that  the  definition  of  "Self- 
propelled  vehicle"  at  §  192.1  is  broad 
enough  to  cover  any  vehicle  used  or 
designated  for  running  on  land  and  that 
paragraphs  (b)(1)  through  (b)(3)  are 
applicable  as  drafted  to  all  self- 
propelled  vehicles  that  fell  within  the 
definition.  Accordingly,  the  one 
comment  suggesting  that  Customs 
incorporate  by  reference  the  generic 
vehicle's  terminology  used  by  National 
Highway  Traffic  Safety  Administration 
and/or  the  Environmental  Protection 
Agency  to  indicate  which  vehicles  are 
subject  to  the  regulations  rather  than  list 
specific  types  of  vehicles  is  not  adopted. 

It  is  also  noted  that  Customs  has 
decided  to  reverse  the  order  of  proposed 
paragraphs  (d)  and  (e)  of  §  192.2  for 
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organizational  clarity.  Thus,  amended 
paragraph  (d)  will  address  where 
documents  are  to  be  presented  and 
amended  paragraph  (e)  will  provide  for 
the  authentication  of  documents 
procedure. 

Also,  the  general  authority  citation  for 
Part  192  is  revised  to  add  the  applicable 
Anti  Car  Theft  Act  provisions,  and 
minor  word  changes  to  §  192.1  are  made 
for  clarity. 

To  reflect  the  paperwork  requirements 
contained  at  §  192.2(b),  part  178  of  the 
Customs  Regulations  is  also  amended. 

The  Regulatory  Flexibility  Act  and 
Executive  Order  12866 

In  so  for  as  the  amendments  are 
intended  to  assist  Customs  exercise  its 
law  enforcement  responsibilities  in 
prohibiting  the  export  of  stolen  vehicles 
and  to  place  a  minimum  biuden  on 
legitimate  exporters  of  used  vehicles, 
pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
the  amendment  is  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
The  amendment  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.0. 12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  rule  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  (0MB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
under  control  number  1515-0157.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  luiless  it 
displays  a  valid  control  niunber 
assigned  by  OMB. 

The  clarification  of  the  collection  of 
information  in  this  final  rule  is  in 
§  192.2.  This  information  is  necessary  so 
that  Customs  can  exercise  its  law 
enforcement  responsibilities  in 
prohibiting  the  export  of  stolen  vehicles. 
Respondents  or  recordkeepers  are 
already  required  by  statute  or  regulation 
to  maintain  the  vast  majority  of  the 
information  covered  in  this  regulation. 
The  likely  respondents  or  recordkeepers 
are  business  organizations  including 
importers,  exporters  and  manufacturers. 

The  estimated  average  annual  burden 
associated  with  the  collection  of 
Loformation  in  diis  final  rule  is  10 
minutes  per  respondent  or 
recordkeeper.  Comments  concerning  the 
accuracy  of  this  burden  estimate  and 
suggestions  for  reducing  this  burden 


should  be  directed  to  the  U.S.  Customs 
Service,  Information  Services  Group, 
Office  of  Finance,  1300  Pennsylvania 
Ave.,  NW,  Washington,  DC  20229;  and 
to  OMB.  Attention:  Desk  OfBcer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  D.C.  20503. 

Drafting  Information 

The  principal  author  of  this  doctunent 
was  Gregory  R.  Vilders,  Attorney, 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects 

19  CFR  Part  178 

Administrative  practice  and 
procedure,  CoUections  of  information. 
Exports,  Imports,  Paperwork 
requirements.  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  192 

Administrative  practice  and 
procedure,  Customs  duties  and 
Inspection,  Exports,  Government 
employees.  Motor  Vehicles,  Penalties. 

Amendments  to  the  Regulations 

For  the  reasons  stated  above,  parts 
178  and  192  of  the  Customs  Regulations 
(19  CFR  parts  178  and  192)  is  amended 
as  set  forth  below: 

PART  178-^PPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  1624;  44 
U.S.C.  3501  ef  seq. 

2.  Section  178.2  is  amended  by 
revising  the  text  of  the  listing  for  "Part 
192"  to  read  as  follows: 

f  1 78.2    Listing  of  OMB  control  numbers. 


19  CFR 
section 


Description 


OMB  con- 
trol No. 


§192.2...    Documentation  re-        1515-0157 
quirements  for  ex- 
porting used,  self- 
propelled  vehi- 
cles, vessels,  and 
aircraft. 


PART  192— EXPORT  CONTROL 

1.  The  authority  citation  for  part  192, 
Customs  Regulations  (19  CFR  part  192), 
is  revised  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1624, 1627a, 
1646a,  1646b,  1646c. 


2.  Section  192.1  is  amended  by 
adding  two  new  definitions,  in 
appropriate  alphabetical  order,  to  read 
as  follows: 

f  192.1    Definition*. 

***** 

Certified.  "Certified"  when  used  with 
reference  to  a  copy  means  a  dociunent 
issued  by  a  government  authority  that 
includes  on  it  a  signed  statement  by  the 
authority  that  the  copy  is  an  authentic 
copy  of  the  original. 

Copy.  "Copy"  refers  to  a  duplicate  or 
photocopy  of  an  original  dociunent. 
Where  there  is  any  writing  on  the 
backside  of  an  original  document,  a 
"complete  copy"  means  that  both  sides 
of  the  document  are  copied. 
***** 

3.  Section  192.2  is  amended  as 
follows: 

a.  In  the  first  sentence  of  paragraph 
(a),  remove  the  words  "a  document" 

and  add  in  their  place  the  words  "the 
required  documentation';  and 

b.  Paragraphs  (b),  (c)  and  (d)  are 
revised  to  read  as  follows: 

§  1 92.2    Requirements  for  exportation. 

***** 

(b)  Documentation  required. — (1)  For 
U.S.-titled  vehicles. — (i]VehicIes  issued 
an  original  certificate  of  title.  For  used, 
self-propelled  vehicles  issued,  by  any 
jurisdiction  in  the  United  States,  a 
Certificate  of  Title  or  a  Salvage  Title  that 
remains  in  force,  the  owner  must 
provide  to  Customs,  at  the  time  and 
place  specified  in  this  section,  the 
original  Certificate  of  Title  or  a  certified 
copy  of  the  Certificate  of  Title  and  two 
complete  copies  of  the  original 
Certificate  of  Title  or  certified  copy  of 
the  original. 

(ii)  Where  title  evidences  third-party 
ownership/claims.  If  the  used,  self- 
propelled  vehicle  is  leased  or  a  recorded 
lien  exists  in  the  U.S.,  in  addition  to 
complying  with  paragraph  (b)(l)(i)  of 
this  section,  the  provisional  owner  must 
provide  to  Customs  a  separate  writing 
from  the  third-party-in-interest  which 
expressly  provides  that  the  subject 
vehicle  may  be  exported.  This  writing 
must  be  on  the  third-party's  letterhead 
paper,  and  contain  a  complete 
description  of  the  vehicle  including  the 
Vehicle  Identffication  Number  (VIN), 
the  name  of  the  owner  or  fienholder  of 
the  leased  vehicle,  and  the  telephone 
numbers  at  which  that  owner  or 
lienholder  may  be  contacted.  The 
writing  must  bear  an  original  signature 
of  the  third-party  and  state  the  date  it 
was  signed. 

(iii)  Where  U.S.  Government 
employees  are  involved.  If  the  used,  self- 
propelled  vehicle  is  owned  by  a  U.S. 
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government  employee  and  is  being 
exported  in  conjunction  with  that 
employee's  reassignment  abroad 
pursuant  to  official  travel  orders,  then, 
in  lieu  of  complying  with  paragraph 
(b)(l)(i)  of  this  section,  the  employee 
may  be  required  to  establish  that  he  has 
complied  with  the  sponsoring  agency's 
internal  travel  department  procedures 
for  vehicle  export. 

(2)  For  foreign-titled  vehicles.  For 
used,  self-propelled  vehicles  that  are 
registered  or  titled  abroad,  the  owner 
must  provide  to  Customs,  at  the  time 
and  place  specified  in  this  section,  the 
original  document  that  provides 
satisfactory  proof  of  ownership  (with  an 
English  translation  of  the  text  if  the 
original  language  is  not  in  English],  and 
two  complete  copies  of  that  document 
(and  translation,  if  necessary). 

(3)  For  untitled  vehicles. — (i)  Newly- 
manufactured  vehicles  issued  an  MSO. 
For  newly-manufactured,  self-propelled 
vehicles  that  are  purchased  from  a  U.S. 
manufacturer,  distributor,  or  dealer  that 
become  used,  as  defined  in  this  subpart, 
and  are  issued  a  Manufacturer's 
Statement  of  Origin  (MSO),  but  not 
issued  a  Certificate  of  Title  by  any 
jurisdiction  of  the  United  States,  the 
owner  must  provide  to  Customs,  at  the 
time  and  place  specified  in  this  section, 
the  original  MSO  and  two  complete 
copies  of  the  original  MSO. 

(ii)  Newly-manufactured  vehicles  not 
issued  an  MSO.  For  newly- 
manufactiued,  self-propelled  vehicles 
purchased  from  a  U.S.  manufacturer, 
distributor,  or  dealer  that  become  used, 
as  defined  in  this  subpart,  and  not 
issued  an  MSO  or  a  Certificate  of  Title 
by  any  jurisdiction  of  the  United  States, 
the  owner  must  establish  that  the 
jurisdiction  from  where  the  vehicle 
comes  does  not  have  any  ownership 
documentation  requirements  regarding 
such  vehicles  and  provide  to  Customs, 
at  the  time  and  place  specified  in  this 
section,  an  original  document  that 
proves  ownership,  such  as  a  dealer's 
invoice,  and  two  complete  copies  of 
such  original  dociunentation. 

(iii)  Vehicles  issued  a  junk  or  scrap 
certificate.  For  used,  self-propelled 
vehicles  for  which  a  junk  or  scrap 
certificate  issued,  by  any  jurisdiction  of 
the  United  States,  remains  in  force,  the 
owner  must  provide  to  Customs,  at  the 
time  and  place  specified  in  this  section, 
the  original  certificate  or  a  certified 
copy  of  the  original  document  and  two 
complete  copies  of  the  original 
dociunent  or  certified  copy  of  the 
original. 

(iv)  Vehicles  issued  a  title  or 
certificate  that  is  not  in  force  or  are 
otherwise  not  registered.  For  used,  self- 
propelled  vehicles  that  were  issued,  by 


any  jurisdiction  of  the  United  States,  a 
title  or  certificate  that  is  no  longer  in 
force,  or  that  are  not  required  to  be  titled 
or  registered,  and  for  which  an  MSO 
was  not  issued,  the  owner  must 
establish  that  the  jurisdiction  from 
where  the  vehicle  comes  does  not  have 
any  ownership  dociunentation 
requirements  regarding  such  vehicles 
and  provide  to  Customs,  at  the  time  and 
place  specified  in  this  section,  the 
original  document  that  shows  his  basis 
for  ownership  or  right  of  possession, 
such  as  a  bill  of  sale,  and  two  complete 
copies  of  that  original  document. 
Further,  the  owner  must  certify  in 
writing  to  Customs  that  the  procurement 
of  the  vehicle  was  a  bona  fide 
transaction,  and  that  the  vehicle 
presented  for  export  is  not  stolen. 

(c)  When  presented. — (1)  Exportation 
by  vessel  or  aircraft.  For  those  vehicles 
exported  by  vessel  or  aircraft,  the 
required  documentation  and  the  vehicle 
must  be  presented  to  Customs  at  least  72 
hours  prior  to  export. 

(2)  Exportation  at  land  border 
crossing  points.  For  those  vehicles 
exported  by  rail,  highway,  or  under 
their  own  power: 

(i)  The  required  doctmientation  must 
be  submitted  to  Customs  at  least  72 
hoiurs  prior  to  export;  and 

(ii)  The  vehicle  must  be  presented  to 
Customs  at  the  time  of  exportation. 

(d)  VWiere  presented.  Port  directors 
will  establish  locations  at  which 
exporters  must  present  the  reqviired 
documentation  and  the  vehicles  for 
inspection.  Port  directors  will  publicize 
these  locations,  including  their  hours  of 
operation. 

(e)  Authentication  of  documentation. 
Customs  will  determine  the  authenticity 
of  the  dociunents  submitted.  Once  the 
authenticity  of  the  documents  is 
established,  Customs  will  mark  the 
documents.  In  most  cases  the  original 
document(s)  will  be  returned  to  the 
exporter.  In  those  cases  where  the 
original  title  document  was  presented  to 
and  retained  by  Customs  and  cannot  be 
found  prior  to  the  vehicle's  export,  the 
exporter's  authenticated  copy  of  the 
original  dociunentation  serves  as 
evidence  of  compliance  with  the 
reporting  requirements. 

Approved:  March  16, 1999. 
Raymond  W.  Kelly, 
Commissioner  of  Customs. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  99-8332  Filed  4-5-99;  8:45  am] 

BILLING  COOE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  301 

[REG-1 06564-^1 

RIN  1545-AW86 

Modifications  and  Additions  to  the 
Unified  Partnership  Audit  Procedures; 
Hearing  Cancellation 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  unified  partnership  audit 
procedures. 

DATES:  The  public  hearing  originally 
scheduled  for  Wednesday,  April  14, 
1999,  at  10  a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Slaughter  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  (202)  622-7180  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking,  notice  of 
proposed  rulemaking  by  cross-reference 
to  temporary  regulations,  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Tuesday,  January 
26, 1999  (64  FR  3886),  announced  that 
a  public  hearing  was  scheduled  for 
Wednesday,  April  14, 1999,  at  10  a.m., 
in  room  2615,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  The  subject  of 
the  public  hearing  is  proposed 
regulations  imder  sections  6221  through 
6233  of  the  Internal  Revenue  Code.  The 
public  comment  period  for  these 
proposed  regulations  expires  on 
Monday,  April  26, 1999.  The  outlines  of 
topics,  to  be  addressed  at  the  hearing 
were  due  on  Wednesday,  March  24, 
1999. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  March  31, 1999,  no  one 
has  requested  to  speak.  Therefore,  the 
public  hearing  scheduled  for 
Wednesday,  April  14, 1999,  is 
cancelled. 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 
[FR  Doc.  99-8372  Filed  4-5-99;  8:45  am] 

BILUNG  CODE  4830-01-P 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD  08-99-012] 

Drawbridge  Operating  Reguiation; 
Dulac  Bayou,  LA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  Eighth 
Coast  Guard  District,  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  SR  47 
swing  span  drawbridge  across  Dulac 
Bayou,  mile  0.6,  at  Dulac,  Terrebonne 
Parish,  Louisiana.  This  deviation  allows 
the  Lomsiana  Department  of 
Transportation  and  Development  to 
close  the  bridge  continuously  from  8 
a.m.  on  April  26, 1999  through  3  p.m. 
on  April  30, 1999.  This  temporary 
deviation  is  issued  to  allow  for  the 
replacement  of  the  link  pins  of  the 
hydraulic  pistons,  as  extensive  but 
necessary  maintenance  operation. 
Presently,  the  draw  opens  on  signal  at 
all  times. 

DATES:  This  deviation  is  effective  from 
8  a.m.  on  April  26, 1999  through  3  p.m. 
on  April  30, 1999. 

ADDRESSES:  Unless  otherwise  indicated, 
docimients  referred  to  in  this  notice  are 
available  for  inspection  or  copjdng  at 
the  office  of  the  Eighth  Coast  Guard 
District,  Bridge  Administration  Branch, 
Commander  (ob).  Eighth  Coast  Guard 
District,  501  Magazine  Street,  New 
Orleans,  Louisiana,  70130-3396.  The 
Bridge  Administration  Branch  of  the 
Eighth  Coast  Guard  District  maintains 
the  public  docket  for  this  temporary 
deviation. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Johnson,  Bridge  Administration  Branch, 
telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION:  The  SR  57 
swing  span  drawbridge  across  DiUac 
Bayou,  mile  0.6,  in  Dulac,  Terrebonne 
Parish,  Louisiana,  has  a  vertical 
clearance  of  7  feet  above  high  water  in 
the  closed-to-navigation  position  and 
unlimited  clearance  in  the  open-to- 
navigation  position.  Navigation  on  the 
waterway  consists  of  tugs  with  tows, 
fishing  vessels,  saihng  vessels,  and 
other  recreational  craft.  The  Louisiana 
Department  of  Transportation  and 
Development  requested  a  temporary 
deviation  from  the  normal  operation  of 
the  drawbridge  in  order  to  accommodate 
the  maintenance  work,  involving 
removal  and  replacement  of  the  link 
pins  of  the  hydraulic  pistons.  This  work 


is  essential  for  the  continued  operation 
of  the  draw  span. 

The  District  Commander  has, 
therefore,  issued  a  deviation  bom  the 
regulations  in  33  CFR  117.5  authorizing 
the  draw  of  the  SR  57  swing  span  bridge 
across  Dulac  Bayou,  mile  0.6,  at  Dulac, 
Louisiana  to  remain  in  the  closed  to 
navigation  position  from  8  a.m.  on  April 
26, 1999  through  3  p.m.  on  April  30. 
1999. 

Dated:  March  29, 1999. 
Paul  J.  Pluta, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  99-8474  Filed  4-5-99;  8:45  am] 

BOUNG  CODE  4910-15-41 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  SouthMst  Alaska  99-001] 

RIN2115-AA97 

Safety  Zone;  Ward  Cove,  Tongass 
Narrows,  Ketchikan,  AK 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  request  for 

conunents. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
encompassing  the  navigable  waters  of 
Ward  Cove,  on  Tongass  Narrows, 
Ketchikan,  Alaska.  The  safety  zone  is 
needed  to  protect  maritime  vessels 
transiting  die  area  from  a  potential 
navigation  impediment  created  by  the 
implosion  of  the  Ketchikan  Pulp 
Company's  Bleach  Plant,  Digester  and 
Acciimulator  buildings.  This  safety  zone 
is  established  to  encompass  the 
navigable  waters  boimded  by  55°23'58" 
N,  131°43'37"  W,  northwest  across  the 
mouth  of  Ward  Cove  to  55°24'N, 
131°44'13"  W  and  all  waters  inside 
Ward  Cove  east  of  this  line.  Entry  into, 
transit  through  or  anchoring  within  this 
Safety  Zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Southeast  Alaska  or  die  Coast  Guard 
vessel  on  scene.  The  Coast  Guard  vessel 
on  scene  may  be  contacted  on  VHP 
Channel  16. 

DATES:  This  temporary  final  rule 
becomes  effective  at  9  a.m.  AST,  on 
April  1, 1999,  and  terminates  at  12:01 
a.m.  ADT  on  April  15, 1999. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Supervisor, 
U.S.  Coast  Guard,  Marine  Safety 
Detachment,  2030  Sealevel  Drive,  Suite 
203,  Ketchikan,  Alaska  between  8  a.m. 


and  2  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (907)  225-4496. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Patrick  W.  Clark,  Supervisor, 
U.S.  Coast  Guard,  Marine  Safety 
Detachment  Ketchikan,  (907)  225-4496. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

A  notice  of  proposed  rulemaking 
(NPRM)  was  not  published  for  this 
regulation.  In  keeping  with 
requirements  of  5  U.S.C.  553(B),  the 
coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  In  keeping 
with  requirements  of  5  U.S.C.  553(d)(3), 
the  Coast  Guard  also  finds  that  good 
cause  exists  for  making  this  regulation 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Publication  of  a  NPRM  and  delay  of 
effective  date  would  be  contrary  to  the 
public  interest  because  immediate 
action  is  necessary  to  protect  the  safety 
of  the  maritime  vessel  traffic. 

Although  this  rule  is  being  published 
as  a  temporary  final  rule  without  prior 
notice,  an  opportunity  for  public 
comment  is  nevertheless  desirable  to 
ensure  the  nde  was  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to  comment  may  do  so  by  submitting 
comments  to  the  office  listed  in 
ADDRESSES  in  this  preamble.  Persons 
submitting  conunents  should  include 
their  names  and  addresses,  identify  this 
rulemaking  (COTP  Southeast  Alaska  99- 
001)  and  the  specific  sections  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  The  Coast  Guard  will 
consider  all  comments  received  and 
may  modify  future  temporary  final  rules 
in  view  of  the  comments. 

Background  and  Purpose 

On  April  1, 1999  at  approximately 
12:30  p.m.  AST,  Ketchikan  Pidp 
Company  will  implode  three  of  the 
facility's  building.  A  2000-foot  radius 
safety  zone  is  required  aroimd  the 
demolition  site  to  protect  the  maritime 
public  from  the  hazards  created  by  the 
activities  being  conducted  in  the  area. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  imder  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
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Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  imder 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary. 

Small  Entities 

Under  the  Regidatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses  and  not-for- 
profit  organizations  that  are  not 
dominant  in  their  respective  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50,000.  For  the 
same  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  temporary  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

Assistance  for  Small  Entities 

In  accordance  with  sec.  213(a)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  rule  so 
that  they  can  better  evaluate  its 
effectiveness  in  them  and  participate  in 
the  rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  office 
listed  in  ADDRESSES  in  this  preamble. 

Collection  of  Information 

This  temporary  final  rule  contains  no 
information  collection  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  final  rule  imder  the 
principals  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  temporary  final 
rules  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  temporary 
final  rule  and  concluded  that,  under 
figure  2-1,  paragraph  (34)(g),  of 
Commandant  Instruction  Ml 64 75. IC, 
this  temporary  final  rule  is  categorically 
excluded  from  further  environmental 
dociunentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 


the  docket  for  inspection  or  copying 
where  indicated  imder  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Secmity  measures, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-^.  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporary  section 

§  165.T17-SEAK-001  is  added  to  read 
as  follows: 

§  165.T17-SEAK-001    Safety  Zone:  Ward 
Cove,  Tongass  Narrows,  Ketchikan  Alaska. 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  The  navigable  waters  of 
Ward  Cove  bounded  by  a  line  starting  at 
the  Southeast  shoreline  of  Ward  Cove  at 
55°23'58"N,  131°43'37"  W,  proceeding 
northwest  to  55°24'  N,  131°44'13"  W, 
and  all  navigable  waters  inside  Ward 
Cove  to  the  east  of  the  line. 

(b)  Effective  dates.  This  regulation 
becomes  effective  at  9  a.m.  AST,  on 
April  1, 1999,  and  terminates  at  12:01 
a.m.  ADT  on  April  15. 1999. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  safety  zone  is 
prohibited  except  as  authorized  by  the 
captain  of  the  Port. 

Dated:  March  16,  1999. 
W.  David  Eley, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  Southeast  Alaska. 
[PR  Doc.  99-8476  Filed  4-5-99;  8:45  am] 

BILUNQ  CODE  4910-1»4I 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CG001-90-018] 

RIN2115-AA97 

Safety  Zone:  Bergen  County  United 
Way  Fireworks,  Hudson  River, 
Manhattan,  NY 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Bergen  County  United  Way 


Fireworks  program  located  on  the 
Hudson  River,  Manhattan,  New  York. 
This  action  is  necessary  to  provide  for 
the  safety  of  life  on  navigable  waters 
during  the  event.  This  action  is 
intended  to  restrict  vessel  traffic  on  a 
portion  of  the  Hudson  River. 
DATES:  This  rule  is  effective  from  9:30 
p.m.  imtil  11:00  p.m.,  on  Sunday,  April 
11, 1999.  For  rain  date,  refer  to  ihe 
regulatory  text  set  out  in  this  rule. 
ADDRESSES:  Dociunents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Coast  Guard 
Activities  New  York,  212  Coast  Guard 
Drive,  room  205,  Staten  Island,  New 
York  10305,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (718) 
354-4193. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4193. 
SUPPt£MENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  an  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  after  Federal  Register 
publication.  Due  to  the  date  the 
Application  for  Approval  of  Marine 
Event  was  received,  there  was 
insufficient  time  to  draft  and  publish  an 
NPRM  and  publish  the  final  rule  30 
days  before  its  effective  date.  Any  delay 
encoimtered  in  this  regulation's 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  close  a  portion  of  the 
waterway  and  protect  the  maritime 
public  from  the  hazards  associated  with 
this  fireworks  display. 

Background  and  Purpose 

On  February  24, 1999,  Bay  Fireworks 
submitted  an  application  to  hold  a 
fireworks  program  on  the  waters  of  the 
Hudson  River.  The  fireworks  program  is 
being  sponsored  by  Bergen  Coimty 
United  Way.  This  regulation  establishes 
a  safety  zone  in  all  waters  of  the  Hudson 
River  within  a  360  yard  radius  of  the 
fireworks  barge  located  in  approximate 
.  position  40°44'49"  N  074''01'02"  W 
(NAD  1983),  approximately  500  yards 
west  of  Pier  60,  Manhattan,  New  York. 
The  safety  zone  is  in  effect  from  9:30 
p.m.  until  11  p.m.  on  Saturday,  April 
10, 1999,  with  a  rain  date  on  Sunday, 
April  11, 1999,  at  the  same  time  and 
place.  The  safety  zone  prevents  vessels 
from  transiting  a  portion  of  the  Hudson 
River  and  is  needed  to  protect  boaters 
from  the  hazards  associated  with 
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fireworks  launched  from  a  barge  in  the 
area.  Marine  traiBc  will  still  be  able  to 
transit  through  the  eastern  150  yards  of 
the  850-yard  wide  Hudson  River  diuing 
the  event.  The  Captain  of  the  Port  does 
not  anticipate  any  negative  impact  on 
commercial  traffic  due  to  this  event. 
Additionally,  vessels  are  not  precluded 
from  mooring  at  or  getting  underway 
from  Piers  59-62  or  from  the  Piers  at 
Castle  Point,  New  Jersey.  Public 
notifications  will  be  made  prior  to  the 
event  via  local  notice  to  mariners,  and 
marine  information  broadcasts. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
OfBce  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  RegiUatory 
Evaluation  imder  paragraph  lOe  of  the 
regiUatory  policies  and  procediues  of 
DOT  is  uimecessary.  This  finding  is 
based  on  the  minimal  time  that  vessels 
will  be  restricted  from  the  area,  that 
vessels  are  not  precluded  from  getting 
underway,  or  mooring  at,  Piers  59-62 
and  the  Piers  at  Castle  Point,  New 
Jersey,  that  vessels  may  safely  transit  to 
the  east  of  the  zone,  and  extensive 
advance  notifications  which  will  be 
made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

For  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  imder  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significance  economic  impact  on 
a  substantial  niunber  of  small  entities. 

Collection  of  Infbrmatidn 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 


Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  final 
rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates         * 
Reform  Act  of  1995  (Pub.  L.  104-4),  the 
Coast  Guard  must  consider  whether  this 
rule  will  result  in  an  annual 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation). 
If  so,  the  Act  requires  that  a  reasonable 
number  of  regulatory  alternatives  be 
considered,  and  that  from  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected.  No  state,  local,  or 
tribal  government  entities  will  be 
effected  by  this  rule,  so  this  rule  will  not 
result  in  annual  or  aggregate  costs  of 
$100  million  or  more.  Therefore,  the 
Coast  Guard  is  exempt  from  any  further 
regulatory  requirements  under  the 
Unfunded  Mandates  Act. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  Figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
written  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  in  copying  where 
indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  Add  temporary  §  165.T01-018  to 
read  as  follows: 


§  1 65.T01  -01 8    Safety  Zone:  Bergen 
County  United  Way  Fireworks,  Hudson 
River,  Manhattan,  New  York. 

(a)  Location.  The  following  area  is  a 
safety  zone:  all  waters  of  the  Hudson 
River  within  a  360  yard  radius  of  the 
fireworks  barge  in  approximate  position 
40''44'49"N,  074°01'02"  W  (NAD  1983), 
approximately  500  yards  west  of  Pier 
60,  Manhattan,  New  York. 

(b)  Effective  period.  This  section  is 
effective  from  9:30  p.m.  until  11:00  p.m. 
on  Saturday,  April  10, 1999,  with  a  rain 
date  of  Sunday,  April  11, 1999,  at  the 
same  time  and  place. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  March  22,  1999. 
R.E.  Bennis, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 
[FR  Doc.  99-8475  Filed  4-5-99;  8:45  am] 

BILUNG  CODE  4910-15-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-FRL-6320^] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusion 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  today  is  granting  a 
petition  submitted  by  Aluminum 
Company  of  America  (Alcioa), 
Pittsburgh,  Pennsylvania,  to  exclude  (or 
"delist")  certain  solid  wastes  generated 
by  its  wastewater  treatment  plant  from 
the  lists  of  hazardous  wastes  contained 
in  subpart  D  of  40  CFR  part  261.  EPA 
has  concluded  that  the  petitioned  waste 
is  not  a  hazardous  waste  when  disposed 
of  in  a  subtitle  D  landfill.  This  exclusion 
applies  only  to  the  16,772  cubic  yards 
of  wastewater  treatment  plant  (WWTP) 
sludge  present  in  the  StoUe  landfill. 
Today's  action  conditionally  excludes 
the  petitioned  waste  from  the 


16644  Federal  Register /Vol.  64,  No.  65 /Tuesday,  April  6,  1999 /Rules  and  Regulations 

-^  -^ ' ' 


requirements  of  the  hazardous  waste 
regulations  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
only  if  the  waste  remains  in  place  or,  if 
excavated,  it  is  disposed  of  in  a  subtitle 
D  landfill  which  is  permitted,  licensed, 
or  registered  by  a  State  to  manage 
industrial  solid  waste. 
EFFECTIVE  DATE:  April  6, 1999. 
ADDRESSES:  The  RCRA  regulatory 
docket  for  this  proposed  rule  is  located 
at  the  U.S.  EPA  Region  5,  77  W.  Jackson 
Blvd.,  Chicago,  IL  60604,  and  is 
available  for  viewing  from  8:00  a.m.  to 
4:00  p.m.,  Monday  through  Friday, 
excluding  Federal  holidays.  Call  Peter 
Ramanauskas  at  (312)  886-7890  for 
appointments.  The  public  may  copy 
material  from  the  regulatory  docket  at 
$0.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  concerning  this 
document,  contact  Peter  Ramanauskas 
at  the  address  above  or  at  (312)  886- 
7890. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

Under  §§  260.20  and  260.22,  facilities 
may  petition  the  EPA  to  remove  their 
wastes  from  hazardous  waste  control  by 
excluding  them  from  the  lists  of 
hazardous  wastes  contained  in  subpart 
D  of  part  261.  Specifically,  §  260.20 
allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  parts  260  through  266,  268 
and  273,  and  imder  §  260.22,  which 
specifically  provides  generators  the 
opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific"  basis  from  the 
hazardous  waste  lists.  Petitioners  must 
provide  sufficient  information  to  allow 
EPA  to  determine  that  the  waste  to  be 
excluded  does  not  meet  any  of  the 
criteria  under  which  the  waste  was 
listed  as  a  hazardous  waste.  In  addition, 
where  there  is  reasonable  basis  to 
believe  that  factors  (including 
additional  constituents)  other  than  those 
for  which  the  waste  was  listed  could 
cause  the  waste  to  be  a  hazardous  waste, 
the  Administrator  must  determine  that 
such  factors  do  not  warrant  retaining  the 
waste  as  a  hazardous  waste. 

B.  History  of  This  Rulemaking 

Alcoa  petitioned  EPA  to  exclude  its 
WWTP  sludge  from  hazardous  waste 
control.  After  evaluating  the  petition,  on 
December  21, 1998,  EPA  proposed  to 
exclude  Alcoa's  waste  from  the  lists  of 
hazardous  wastes  in  subpart  D  of  part 
261  (see  63  FR  70360).  This  rulemaking 
addresses  the  public  comments  received 
on  the  proposal  and  finalizes  the 


proposed  decision  to  grant  Alcoa's 
petition. 

II.  Disposition  of  Delisting  Fetition 

Aluminum  Company  of  America, 
Alcoa  Corporate  Center,  201  Isabella 
Street.  Pittsburgh,  Pennsylvania  15212- 
5858 

A.  Proposed  Exclusion 

Alcoa  petitioned  EPA  to  exclude  the 
estimated  total  volume  of  16,772  cubic 
yards  of  WWTP  filter  press  sludge 
previously  disposed  of  in  the  StoUe 
landfill  from  the  list  of  hazardous 
wastes  contained  in  §  261.31  because  it 
believed  that  the  petitioned  waste  did 
not  meet  any  of  the  criteria  under  which 
the  waste  was  listed  and  that  there  were 
no  additional  constituents  or  factors  that 
could  cause  the  waste  to  be  hazardous. 
Subsequently,  Alcoa  provided 
additional  information  to  complete  its 
petition.  The  WWTP  filter  cake  sludge 
is  listed  as  EPA  Hazardous  Waste 
Numbers  F006  and  F019.  The  listed 
constituents  of  concern  for  EPA 
Hazardous  Waste  Niunber  F006  are 
cadmium,  hexavalent  chromiiun,  nickel 
and  cyanide  (complexed)  and  for  EPA 
Hazardous  Waste  Niunber  F019  are 
hexavalent  chromium  and  cyanide 
(complexed)  (see  appendix  VU  of  part 
261). 

In  support  of  its  petition,  Alcoa 
submitted  detailed  descriptions  of  its 
manufacturing  and  wastewater 
treatment  processes,  a  schematic 
diagram  of  the  wastewater  treatment 
process,  and  analytical  testing  results 
for  representative  samples  of  the 
petitioned  waste,  including  (1)  the 
hazardous  characteristics  of  ignitability, 
corrosivity,  and  reactivity;  (2)  total  oil 
and  grease;  (3)  Toxicity  Characteristic 
Leaching  Procedure  (TCLP,  SW-846 
Method  1311)  analyses  for  volatile  and 
semi- volatile  organic  compounds, 
herbicides,  pesticides,  polychlorinated 
biphenyls  (PCBs),  metals,  fluoride,  and 
cyanide  (using  deionized  water  instead 
of  acid);  (4)  total  sulfide,  total  cyanide 
and  total  fluoride;  and  (5)  total 
constituent  analysis  for  40  CFR  part  264, 
appendix  IX  metals  (plus  hexavalent 
chromium  for  which  F006  and  F019 
wastes  are  listed),  VOCs,  SVOCs, 
pesticides  and  herbicides,  and  PCBs. 

EPA  evaluated  the  information  and 
analytical  data  provided  by  Alcoa  and 
tentatively  determined  that  Alcoa  had 
successfully  demonstrated  that  the 
petitioned  waste  is  not  hazardous.  See 
the  proposed  exclusion  (63  FR  70360; 
December  21,  1998)  for  a  detailed 
explanation  of  EPA's  evaluation. 


B.  Response  to  Comments 

EPA  received  a  public  comment  on 
the  December  21, 1998  proposal  from 
Chemical  Products  Corporation. 

Comment:  Commenter  noted  the 
absence  of  any  published  revision  of  the 
Toxicity  Characteristic  regulatory  limit 
for  barium,  as  the  level  for  barium  in  the 
proposed  exclusion  exceeds  the 
regulatory  limit  for  barium  in  the 
Toxicity  Characteristic  (TC)  Rule. 

Response:  The  regidatory  limit  for 
bariiun  under  the  TC  rule  has  not  been 
changed.  The  level  of  regulatory 
concern  in  the  proposed  rule  was 
calculated  using  the  EPA  Composite 
Model  for  Landfills  (EPACML).  This 
level  for  barium,  although  protective  of 
human  health  and  the  environment,  has 
been  lowered  in  today's  final  rule  to 
comply  with  the  levels  set  by  the 
toxicity  characteristic  in  §  261.24. 

C.  Changes  to  Proposed  Conditions 

In  the  proposed  rulemaking,  EPA 
included  delisting  levels  for  12 
constituents  which  would  be  protective 
of  human  health  and  the  environment 
and  which  could  not  be  exceeded  in  a 
TCLP  extract  of  the  petitioned  waste. 
The  proposed  levels  of  200  mg/1  for 
bariiun  and  10  mg/1  for  chromium  have 
been  lowered  to  the  hazardous  waste  TC 
levels  of  100  mg/1  for  bariiun  and  5  mg/ 
1  for  chromium  to  ensure  that  the 
petitioned  waste,  even  though 
protective  of  human  health  and  the 
environment,  remains  below  the  TC 
levels. 

Levels  in  the  proposed  rule  were 
based  on  "Docket  Report  on  Health- 
Based  lievels  and  Solubilities  Used  in 
the  Evaluation  of  Delisting  Petitions," 
December  1994.  This  document  was 
revised  in  May,  1996,  and  the  health 
based  levels  for  copper  and  vanadium 
were  changed  from  1.4  mg/1  to  1.3  mg/ 
1  for  copper  and  from  0.2  mg/1  to  0.3 
mg/1  for  vanadium.  These  new  values 
were  multiplied  by  the  dilution/ 
attenuation  factor  (DAF)  generated  using 
the  EPACML  to  calculate  the  allowable 
constituent  concentration  levels. 

In  today's  final  rule,  the  allowable 
constituent  concentrations  measured  in 
the  TCLP  extract  may  not  exceed  the 
following  levels  (mg/l):  Arsenic — 5; 
Barium — 100;  Chromium — 5;  Cobalt — 
210;  Copper— 130;  Nickel— 70; 
Vanadium — 30;  Zinc— 1000;  Fluoride — 
400;  Acetone — 400;  Methylene 
Chloride— 0.5;  Bis(2- 
ethylhexyDphthalate — 0.6. 

D.  Final  Agency  Decision 

For  the  reasons  stated  in  both  the 
proposal  and  this  document,  EPA  has 
concluded  that  Alcoa's  petitioned  waste 


Federal  Register / Vol.  64,  No.  65 /Tuesday,  April  6,  1999 /Rules  and  Regulations  16645 


may  be  excluded  from  hazardous  waste 
control.  EPA,  therefore,  is  granting  a 
final  exclusion  for  the  WWTP  sludge. 
This  exclusion  applies  to  the  waste 
described  in  the  petition  only  if  the 
requirements  described  in  Table  1  of 
part  261,  appendix  DC  are  satisfied. 

Although  management  of  the  waste 
covered  by  this  exclusion  is  removed 
from  subtitle  C  jurisdiction,  this 
exclusion  applies  only  if  the  waste 
remains  in  place  or,  if  excavated,  is 
disposed  of  in  a  subtitle  D  landfill 
which  is  pennitted,  licensed,  or 
registered  by  a  state  to  manage 
industrial  solid  waste. 

m.  Umited  Efhct  of  Federal  Exclusion 

The  final  exclusion  being  granted 
today  is  issued  under  the  Federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  (non- 
RCRA)  regulatory  requirements  that  are 
more  stringent  than  EPA's,  pursuant  to 
section  3009  of  RCRA.  These  more 
stringent  requirements  may  include  a 
provision  which  prohibits  a  Federally- 
issued  excliision  from  taking  effect  in 
the  State.  Because  a  petitioner's  waste 
may  be  regulated  imder  a  dual  system 
(i.e.,  both  Federal  (RCRA)  and  State 
(non-RCRA)  programs),  petitioners  are 
luged  to  contact  the  State  regulatory 
authority  to  determine  the  ciurent  status 
of  their  waste  under  State  law. 

Fiuthermore,  some  States  are 
authorized  to  administer  a  delisting 
program  in  lieu  of  the  Federal  program 
(i.e.,  to  make  their  own  delisting 
decisions).  Therefore,  this  exclusion 
does  not  apply  in  those  authorized 
States.  If  the  petitioned  waste  will  be 
transported  to  any  State  with  delisting 
authorization,  Alcoa  must  obtain 
delisting  authorization  from  that  State 
before  the  waste  may  be  managed  as 
nonhazardous  in  the  State. 

IV.  Effective  Date 

This  rule  is  effective  April  6, 1999. 
The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here, 
because  this  rule  reduces  the  existing 
requirements  for  persons  generating 
hazardous  wastes.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
publication,  imder  the  Administrative 
Procedure  Act,  5  U.S.C.  553(d). 

V.  Regulatory  Impact 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  the  regulatory 


action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect,  in 
a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  enviroiunent,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  recipients  thereof,  or;  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

It  has  been  det^ro^ed  that  this  rule 
is  not  a  "significant  regidatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  any  impact  on  any  small 
entities. 

This  rule  will  not  have  an  adverse 
economic  impact  on  any  smaU  entities 
since  its  effect  would  be  to  reduce  the 
overall  costs  of  E?A's  hazardous  waste 
regulations.  Accordingly,  I  hereby 
certify  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  r^ulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Vn.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  rule  have  been  approved 
by  OMB  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980 
(Public  Law  96-511,  44  U.S.C.  3501  et 
seq.)  and  have  been  assigned  OMB 
Control  Number  2050-0053. 


Vm.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
Public  Law  104-4,  which  was  signed 
into  law  on  March  22, 1995,  EPA 
generally  must  prepare  a  written 
statement  for  ndes  with  Federal 
mandates  that  may  result  in  estimated 
costs  to  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  required  for  EPA  rules,  under  section 
205  of  the  UMRA,  EPA  must  identify 
and  consider  alternatives,  including  the 
least  costly,  most  cost-effective  or  least 
biudensome  alternative  that  achieves 
the  objectives  of  the  rule.  EPA  must 
select  that  alternative,  unless  the 
Administrator  explains  in  the  final  rule 
why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regiilatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  under 
section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovenunental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements.  The  UMRA  generally 
defines  a  Federal  mandate  for  regulatory 
purposes  as  one  that  imposes  an 
enforceable  duty  upon  State,  local  or 
tribal  governments  or  the  private  sector. 
EPA  finds  that  today's  delisting  decision 
is  deregulatory  in  nature  and  does  not 
impose  any  enforceable  duty  upon 
State,  local  or  tribal  governments  or  the 
private  sector.  In  addition,  today's 
delisting  decision  does  not  establish  any 
regulatory  requirements  for  small 
governments  and  so  does  not  require  a 
small  government  agency  plan  imder 
UMRA  section  203. 

IX.  Sobmission  to  Congress  and 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  is  not  required 
to  submit  a  rule  report  regarding  today's 
action  -inder  section  801  because  this  is 
a  rule  of  particular  applicability.  Section 
804  exempts  from  section  801  die 
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following  types  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C.  804(3). 

X.  Executive  Order  13045 — Protection 
of  Children  From  Environmental  Health 
Risks  and  Safety  Risks 

The  E.O.  13045  is  entitled  "Protection 
of  Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  PR  19885, 
April  23, 1997).  This  order  applies  to 
any  rule  that  EPA  determines:  (1)  is 
economically  significant  as  defined 
under  Executive  Order  12866,  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  final 
rule  is  not  subject  to  E.O.  13045  because 
this  is  not  an  economically  significant 
regulatory  action  as  defined  by  E.O. 
12866. 

XI.  Executive  Order  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 


effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

Xn.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
imiquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natuire 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities."  Today's  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
govenmients.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

Xm.  The  National  Technology  Transfer 
and  Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 


113, 12(d)  (15  U.S.C.  272  note)  directs 
EPA  to  use  voluintary  consensus 
standards  in  its  regiUatory  activities 
unless  to  do  so  woidd  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  rulemaking  does  not  establish 
any  new  technical  standards  and  thus, 
the  Agency  has  no  need  to  consider  the 
use  of  volimtary  cpnsensus  standards  in 
developing  this  final  rule. 

List  of  Subjects  in  40  CFR  Part  261 

Environmental  protection,  Hazardous 
waste.  Recycling,  and  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(f)  RCRA,  42  U.S.C. 
6921(f). 

Dated:  March  16, 1999. 

Robert  Springer, 

Director,  Waste,  Pesticides  and  Toxics 
Division. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  amended 
as  follows: 

PART  261— IDENTinCATIGN  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922,  and  6938. 

2.  hi  Table  1  of  Appendix  IX  of  Part 
261  add  the  following  waste  stream  in 
alphabetical  order  by  facility  to  read  as 
follows: 

Appendix  IX  to  Part  261 — Wastes 
Excluded  Under  §§  260.20  and  260.22 
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Table  1.— Wastes  Excluded  From  Non-Specific  Sources 


Facility 


Address 


Waste  descriptian 


Aluminum  Company  of  America  .... 


750  ^4o^cold 
45365. 


Ave.,  Sidney,  Ohio 


Wastewater  treatment  plant  (WWTP)  sludges  generated  from  the 
chemical  conversion  coating  of  aluminum  (EPA  Hazardous  Waste 
No.  F019)  and  WWTP  sludges  generated  from  electroplating  oper- 
ations (EPA  Hazardous  Waste  No.  F006)  and  stored  in  an  on-site 
landfill.  This  is  an  exclusion  for  approximately  16,772  cut)ic  yards  of 
landfilled  WWTP  filter  cake.  This  exclusion  applies  only  if  the  waste 
filter  cake  remains  in  place  or,  if  excavated,  Is  disposed  of  in  a 
Subtitle  D  landfill  whk:h  is  pemiitted,  licensed,  or  registered  by  a 
state  to  manage  industrial  solid  waste.  This  exclusion  was  pub- 
lished on  April  6.  1999. 

1.  The  constituent  concentratkKis  measured  in  the  TCLP  extract  nrtay 
not  exceed  the  folk>wing  levels  (mg/L).  Arsenw— 5;  Barium— 100; 
Chromiunv— 5;  Cobalt— 210;  Copper— 130;  Nickel— 70;  Vanadium— 
30;  Zinc— 1000;  Ruoride— 400;  Acetone— 400;  Ntettiytene  Chk>- 
ride— 0.5;  Bis(2-ethylhexyl)phthalate— 0.6. 

2.  (a)  If,  anytime  after  disposal  of  the  deKsted  waste,  Akx>a  possesses 
or  is  otfierwise  made  aware  of  any  environmental  data  (includir>g 
but  not  limited  to  leachate  data  or  groundwater  monitoring  data)  or 
any  other  data  relevant  to  ttie  delisted  waste  IndKatirig  that  any 
constituent  Identified  in  Condition  (1)  is  at  a  level  In  the  leacfwte 
higher  than  the  delisting  level  estat)lished  in  Conditkxi  (1),  or  is  at  a 
level  in  ttie  ground  water  or  soil  higher  ttian  tne  health  t>ased  level, 
then  Akx>a  must  report  such  data,  in  writing,  to  tfie  RegkMial  Admin- 
istrator within  10  days  of  first  possessing  or  being  made  aware  of 
that  data. 

(b)  Based  on  the  information  described  in  paragraph  (a)  and  any 
otfier  information  received  from  any  source,  the  Regkxtal  Adminis- 
trator will  make  a  preliminary  determination  as  to  wtiettier  tfie  re- 
ported informatkjn  requires  Agency  actk>n  to  protect  human  health 
or  the  environment.  Further  action  may  include  suspending  or  re- 
voking this  exduskxi,  or  other  appropriate  response  necessary  to 
protect  human  health  and  ttie  environment. 

(c)  If  the  Regional  Administrator  determines  that  the  reported  informa- 
tion does  require  Agency  action,  the  Regkxial  Administrator  will  no- 
tify the  facility  in  writing  of  ttie  actkjns  the  Regional  Administrator 
believes  are  necessary  to  protect  human  health  and  the  environ- 
ment. The  notice  shall  include  a  statement  of  the  proposed  action 
and  a  statement  provklirig  ttie  facility  with  an  opportunity  to  present 
infonnation  as  to  why  the  proposed  Agency  action  is  not  necessary 
or  to  suggest  an  alternative  action.  The  facility  shall  have  10  days 
from  the  date  of  the  Regk>nal  Administiator's  notwe  to  present  such 
information. 

(d)  Following  the  receipt  of  information  from  the  facility  described  in 
paragraph  (c)  or  (if  no  information  is  presented  under  paragraph  (c) 
ttie  initial  receipt  of  information  described  in  paragraph  (a),  ttie  Re- 
gional Administrator  will  issue  a  tinal  written  detennination  descrit>- 
ing  ttie  Agency  actions  that  are  necessary  to  protect  human  health 
or  the  environment.  Any  required  actkxi  described  in  the  Regkxial 
Administrator's  determination  shall  become  effective  immediately, 
unless  the  Regional  Administrator  provides  othenwise. 


[FR  Doc.  99-8480  Filed  4-5-99;  8:45  am] 

BILLING  CODE  6S6a-50-P 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

48  CFR  Parts  701, 703, 715, 731,  and 
752 

[AIDAR  Notice  9a-1] 

Miscellaneous  Amendments  to 
Acquisition  Regulations 

AGENCY:  Intematinal  Development 
Cooperation  Agency,  United  States 
Agency  for  International  Development, 

action:  Final  rule. 


SUMMARY:  The  U.S.  Agency  for 
International  Development  (USAID)  is 
amending  the  USAID  Acquisition 
Regulation  (AIDAR)  to  make  various 
administrative  modifications  in 
accordance  with  the  changes  to  Part  15 
of  the  Federal  Acquisition  Regulation 
published  in  Federal  Acquisition 
Circular  97-02,  to  designate  an 
additional  level  for  concurrence  before 
the  Contracting  Officer  confers  with  the 
Head  of  Contracting  Activity  on  matters 
concerning  procurement  integrity 
violations  or  other  possible  violations, 
and  to  add  coverage  on  payment  of 
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salary  supplements  for  Host 
Government  employees. 

EFFECTIVE  DATE:  May  6.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

M/OP/P,    Ms.  Kathleen  O'Hara,    Room 
7.08-92. 1300  Pennsylvania  Ave.,  N.W., 
U.S.  Agency  for  International 
Development,  Washington,  D.C.  20523- 
7801.  Telephone:  (202)  712-4759. 

SUPPLEMENTARY  INFORMATION:  The 
AIDAR  is  being  amended  to  make 
various  administrative  changes  to 
conform  with  revised  Part  15  of  the 
Federal  Acquisition  Regulation 
published  in  Federal  Acquisition 
Circular  97-02.  This  Notice  updates  the 
expiration  dates  of  the  Office  of 
Management  and  Budget  (OMB) 
approval  imder  the  Paperwork 
Reduction  Act.  This  Notice  also  adds  an 
additional  level  for  concurrence  before 
the  Contracting  Officer  confers  with  the 
Head  of  Contracting  Activity  on  matters 
concerning  procurement  integrity 
violations  or  other  possible  violations. 
Allowing  for  concurrence  by  the  person 
who  is  one  above  the  Contacting  Officer 
simplifies  the  procedure  to  release 
information.  Finally,  this  Notice  adds 
coverage  in  Part  731  and  a  clause  which, 
in  accordance  with  USAID  policy, 
provides  that  salary  supplements  for 
host  government  employees  are  not 
allowable  costs  without  approval.  This 
implements  long  standing  Agency 
policy. 

The  changes  made  by  this  Notice  are 
mostly  administrative  and  not 
considered  major  rules  as  defined  in 
E.O.  12866.  This  Notice  will  neither 
impact  a  substantial  number  of  small 
entities,  nor  will  it  establish  information 
collection  as  contemplated  by  the 
Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act.  Because  of 
the  natiu«  of  this  Notice,  use  of  the 
proposed  rule/public  comment 
approach  was  not  considered  necessary. 
USAID  decided  to  issue  this  Notice  as 
a  final  rule;  however,  the  Agency 
welcomes  public  conunent  on  the 
material  covered  by  this  Notice  or  any 
part  of  the  AIDAR  at  any  time. 
Comments  or  questions  may  be 
addressed  as  specified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
the  preamble. 

List  of  Subjects  in  48  CFR  Parts  701, 
703,  715,  731,  and  752 

Government  procurement. 

Accordingly  for  the  reasons  set  out  in 
the  Preamble.  48  CFR  Chapter  7  is 
amended  as  follows: 

1.  The  authority  citations  in  Parts  701, 
703.  715,  731,  and  752  continue  to  read 
as  follows: 


Authority:  Sec.  621,  Pub.  L.  87-195.  Stat. 
445  (22  U.S.C.  2381),  as  amended;  E.O. 
12163.  Sept.  29. 1979,  44  FR  56673,  CFR 
1979Comp..p.  435. 

PART  701— FEDERAL  ACQUISITION 
REGULATION  SYSTEM 

Subpart  701.1 — Purposes,  Authority, 
Issuancs 

701.105    [Amended] 

2.  Section  701.105  is  amended  by 
removing  "06/30/97"  everywhere  it 
appears  in  paragraph  (a)  and  adding 
"08/31/2000"  in  its  place  and  by 
revising  paragraph  (c)  to  read  as  follows: 

701.105    OMB  approval  under  ttie 
Paperwork  Reduction  Act 

***** 

(c)  Public  reporting  biu-den  for  these 
collections  of  information  is  estimated 
as  shown  in  paragraph  (a)  of  this 
section.  The  estimated  burden  includes 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden 
estimates  or  any  other  aspects  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
U.S.  Agency  for  International  (USAID), 
Office  of  Procurement,  Policy  Division 
(M/OP/P),  Room  7.08-082U,  1300 
Pennsylvania  Avenue,  N.W. 
Washington,  D.C.  20523-7801;  and 
Office  of  Management  and  Budget 
(OMB),  Paperwork  Reduction  Project 
(0412-0520),  Washington,  D.C.  20503. 

PART  703— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTS  OF  INTEREST 

Subpart  703.1— Safeguards 

703.104    [Amended] 

3.  Section  703.104-5  is  revised  to  read 
as  follows: 

703.104    Disclosure,  protection,  and 
marking  of  proprietary  and  source 
information. 

A  Contracting  Office  may  authorize 
release  of  proprietary  and/or  source 
selection  information  outside  the 
Government  for  evaluation  purposes 
pursuant  to  FAR  15.305(c)  and  (AIDAR) 
48  CFR  715.305(c). 

4.  Section  703.104-10  is  added  to 
read  as  follows: 

703.1 04-1 0.1    Violations  or  possible 
violations. 

Requests  for  concurrence  under 
paragraph  (a)(1)  of  FAR  3.104-10  shall 
be  forwarded  to  one  level  above  the 
Contracting  Officer. 


PART  715— CONTRACTING  BY 
NEGOTIATION 

5.  Part  715  is  amended  by  removing 
Subpart  715.4,  Solicitation  and  Receipt 
of  Proposals  and  Quotations;  by 
redesignating  Subpart  715.6,  Source 
Selections,  as  Subpart  715.3;  and 
redesignating  Subpart  715.5, 
Unsolicited  Proposals,  as  Subpart  715.6; 
by  redesignating  715.502  as  715.602, 
715.504  as  715.604,  715.604-70  as 
715.303-70,  716.613-70  as  715.370-, 
and  715.613-71  as  715.370-2;  and  by 
removing  715.506,  715.506-1,  and 
715.605. 

6.  In  newly  designated  715.303-70, 
paragraph  (b)(3)  is  revised  to  read  as 
follows: 

715.303-70    Responsibilities  of  USAID 
evaluation  committees. 

*        *        *        *        *     . 

(b)*  *  * 

(3)  The  chair  shall  prepare  and 
provide  to  the  Contracting  Officer 
written  documentation  summarizing  the 
results  of  the  evaluation  of  each 
proposal,  including  an  assessment  of 
past  performance  information  in 
accordance  with  FAR  15.305(a)(2).  The 
documentation  shall  include  narrative 
justification  of  the  evaluation  results. 
***** 

715.305    [Added] 

7.  Section  715.305  is  added  to  read  as 
follows: 

715.305    Proposal  evaluation. 

(a)  [Reserved] 

(b)  A  justification  is  to  be  written  by 
the  Contracting  Officer  and  placed  in 
the  official  file  to  support  the  decision 
to  reject  all  proposals  and  to  cancel  the 
procurement. 

(c)  The  Contracting  Office  may 
authorized  release  of  proposals  outside 
the  Government  for  evaluation^ 

(1)  When  an  Evaluation  Assistance 
Contract  (EAC)  is  required  to  provide 
technical  advisory  or  other  services 
relating  to  the  evaluation  of  proposals; 
or 

(2)  When  an  individual  other  than  a 
govenunent  employee,  known  as  a  Non- 
Govemment  Evaluator  (NGE),  is 
selected  to  serve  as  a  member  of  a 
USAID  technical  evaluation  committee, 
the  Contracting  Officer  shall  obtain  a 
signed  and  dated  certification  and 
agreement  from  each  NGE  and  EAC  that 
they  will  safeguard  the  proposals  and 
information  therein  and  that  they 
perceive  no  actual  or  potential  conflict 
of  interests.  (An  acceptable  certification 
appears  imder  ADS  Chapter  302). 
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715.370    [Added] 

8.  Section  715.370  is  added  to  read  as 
follows: 

715.370    AKemative  source  selection 
procedures. 

The  following  selection  procedures 
may  be  used,  when  appropriate,  for 
activities  covered  imder  Title  XII  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended. 

9.  Newly  redesignated  715.602  is 
amended  by  revising  paragraphs  (b)  and 
(c)  to  read  as  follows: 

715.602    Policy. 

***** 

(B)  USAID's  basic  policies  and 
procedures  regarding  imsolicited 
proposals  are  those  established  in  FAR 
subpart  15.6  and  this  subpart. 

(c)  For  detailed  information  on 
unsolicited  proposals,  see  715.604;  for 
initial  contact  point  within  USAID,  see 
715.604(c). 

10.  Newly  redesignated  715.604  is 
amended  by  revising  the  section 
heading  and  paragraph  (a)  and  adding 
paragraph  (c)  to  read  as  follows: 

71 5.604    Agency  points  of  contact 

(a)  Information  concerning  USAID's 
policies  for  imsolicited  proposals  is 
available  from  the  U.S.  Agency  for 
International  Development,  Evaluation 
Division,  Room  7.08-005, 1300 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.  20523-7803. 
***** 

(c)  Initial  inquiries  and  subsequent 
unsolicited  proposals  should  be 
submitted  to  the  address  specified  in 
paragraph  (a)  of  this  section. 

PART  731— CONTRACT  COST 
PRiNaPLES  AND  PROCEDURES 

Subpart  731 .2— Contracts  Wtth 
Commercial  Organizations 

731.205-71    [Added] 

11.  Section  731.205-71  is  added  as 
follows: 

731 .205-71    Salary  supplements  for  Host 
Government  employees. 

(a)  Definitions.  (1)  A  Host  Government 
(HG)  employee  is  a  person  paid  by  the 
HG,  occupying  an  established  position, 
either  temporary  or  permanent,  part- 
time  or  full-time,  within  a  HG 
institution. 

(2)  An  HG  institution  is  an 
organization  in  which  the  government 
ovtms  at  least  a  fifty  percent  share  or 
receives  at  least  fifty  percent  of  its 
financial  support  fi'om  the  government. 

(b)  General.  Salary  supplement  occius 
when  payments  are  made  that  augment 
an  HG  employee's  base  salary  or 


premiums,  overtime,  extra  payments, 
incentive  payment  and  allowances  for 
which  the  HG  employee  would  qualify 
under  HG  rules  or  practices  for  the 
performance  of  his/hers  regular  duties 
or  work  performed  during  his/hers 
regular  office  hours.  Per  diem, 
invitational  travel,  honoraria  and 
pajmient  for  work  carried  out  outside  of 
normal  working  hours  are  not 
considered  to  be  salary  supplements 
subject  to  the  provisions  in  USAID 
policy  referenced  in  paragraph  (c)  of 
this  section. 

(c)  Salary  supplements  are  eligible  for 
USAID  financing  only  when  authorized 
in  accordance  with  USAID  policy 
established  in  the  cable  State  119780 
dated  April  15, 1988  (on  ADS-CD  imder 
USAID  Handbooks,  Handbook  1).  If 
salary  supplements  have  been 
authorized  in  a  particular  case,  the 
Contracting  Officer  shall  provide 
written  approval  to  the  contractor  in 
order  for  such  costs  to  be  eligible.  Any 
specific  requirements  or  limitations 
shall  be  specified  in  the  approval. 

(d)  Contracting  Officers  shall  insert 
the  Clause  at  752.231-71  in  all  contracts 
in  which  there  is  a  possibility  of  the 
need  of  HG  employees.  It  should  also  be 
inserted  in  all  subsequent  subcontracts. 

PART  752— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  752.2— Texts  of  Provisions 
and  Clauses 

12.  Section  752.231-71  is  added  to 
read  as  follows: 

752.231-71    Salary  supplements  for  HG 
employees. 

As  prescribed  in  731.205-71,  for  use 
in  all  contracts  with  a  possible  need  or 
services  of  a  HG  employee.  The  clause 
should  also  be  inserted  in  all 
subsequent  sub-contracts. 

SALARY  SUPPLEMENTS  FOR  HG 
EMPLOYEES  (OCT  1998) 

(a)  Salary  supplements  are  payments  made 
that  augment  an  employee's  base  salary  or 
premiums,  overtime,  extra  payments, 
incentive  payment  and  allowances  for  which 
the  HG  employee  would  qualify  under  HG 
rules  or  practice  for  the  performance  of  his/ 
hers  regular  duties  or  work  performed  during 
his/hers  regular  office  hours.  Per  diem, 
invitational  travel,  honoraria  and  payment 
for  work  carried  out  outside  of  normal 
working  hours  are  not  considered  to  be  salary 
supplements. 

(b)  Salary  supplements  to  HG  Employees 
are  not  allowable  without  the  written 
approval  of  the  Contracting  Officer. 


Dated:  March  8. 1999. 
Marcus  L.  Stevenson, 

Procurement  Executive. 

[FR  Doc.  99-6609  Filed  4-5-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parts  909  and  970 
RIN  1991-AB44 

Acquisition  Regulations;  Performartce 
Guarantees 

AGENCY:  Department  of  Energy. 
ACnON:  Final  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  amending  its  acquisition 
regulations  to  formally  require  a 
performance  guarantee  imder 
circumstances  where  a  prospective 
awardee  has  been  created  solely  for  the 
performance  of  the  instant  contract  and 
lacks  sufficient  financial  or  other 
resotuces  to  fulfill  its  obligations  imder 
die  prospective  contract.  In 
circumstances  where  the  newly  created  ' 
entity  likely  will  be  dependent  upon  the 
resources  of  the  parent  organization, 
this  rule  allows  Contracting  Officers  to 
consider  the  resources  of  the  parent  in 
a  determination  of  the  newly  created 
entity's  responsibility  only  when  the 
parent  provides  a  performance 
guarantee  or  other  undertaking 
satisfactory  to  the  Contracting  Officer. 
While  this  situation  occurs  most  often 
in  the  award  of  contracts  for  the 
management  and  operation  of  DOE 
facilities,  this  rule  makes  a  form  of 
performance  guarantee  necessary 
whenever  these  circumstances  are 
encountered. 

EFFECTIVE  DATE:  This  rule  will  take  effect 
May  6, 1999. 

FOR  FURTHER  INFORMATiON  CONTACT: 
Robert  M.  Webb,  U.S.  Department  of 
Energy,  Office  of  Procurement  and 
Assistance  Management,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-8264. 

SUPPLEMENTARY  INFORMATK)N: 

I.  Background. 

n.  Resolution  of  Comment. 

in.  Procedural  Requirements. 

A.  Review  Under  Executive  Order  12866. 

B.  Review  Under  Executive  Order  12988. 

C.  Review  Under  the  Regulatory  Flexibility 
Act. 

D.  Review  Under  the  Paperwork  Reduction 
Act. 

E.  Review  Under  the  National 
Environmental  Policy  Act. 

F.  Review  Under  Executive  Order  12612. 

G.  Review  Under  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996. 
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H.  Review  Under  the  Unfunded  Mandates 
Reform  Act  of  1995. 

I.  Background 

The  Department  of  Energy  in  certain 
cases  requires  that  the  contractor  be  a 
corporate  entity  organized  specifically 
for  the  performance  of  the  contract  at  a 
specific  IX)E  site.  This  requirement 
occurs  regularly  in  the  award  of 
management  and  operating  contracts 
and  is  intended  (1)  to  assure  the 
dedication  of  the  contractor  to  the 
performance  of  the  contract;  (2)  to  limit 
involvement  of  the  Department  with  the 
corporate  parent;  (3)  to  isolate  the 
contractor  from  the  parent  for  piuposes 
of  seciuity  and  classification  matters;  (4) 
to  limit  the  flow  of  information  between 
the  contractor  and  its  parent,  limiting  a 
potential  source  of  organizational 
conflict  of  interest;  (5)  to  isolate  the 
accounting  system  of  the  contractor, 
since  often  the  budget  and  accounting 
systems  of  such  contractors  are 
integrated  into  E)OE's  budget  and 
accounting  systems;  and  (6)  to  limit  the 
necessity  of  corporate  support  thereby 
reducing  or  negating  a  basis  for  charging 
general  and  administrative  expense  to 
the  contract. 

Such  dedicated  contractors,  however, 
generally  have  limited  assets.  In  most 
cases,  without  consideration  of  the 
corporate  assets  of  the  parent  entity(ies), 
the  DOE  Contracting  Officer  would  not 
be  able  to  make  a  determination  that  the 
contractor  was  financially  responsible 
and  had  sufficient  resources  available  to 
assure  successful  performance  of  the 
contract. 

It  has  been  a  common  practice  of  the 
Department  in  such  instances  for  the 
parent  entity(ies)  to  provide  some  form 
of  guarantee  of  performance.  While 
there  are  other  means  for  the  parent  to 
guarantee  the  subsidiary's  fulfillment  of 
all  its  contractual  obligations,  such  as  an 
unconditional  letter  of  credit,  the  most 
appropriate  means  imder  these 
circimistances  is  a  contractually  binding 
performance  guarantee.  This  rulemaking 
incorporates  the  requirement  for  a 
performance  guarantee  (or,  where 
appropriate,  equivalent  enforceable 
conunitment)  into  the  Department  of 
Energy  Acquisition  Regulation. 

The  proposed  rule  was  published  in 
the  Federal  Register  on  November  9, 
1998  (63  FR  60268). 

n.  Resolution  of  Comment 

One  comment  was  received  in 
response  to  the  proposed  rule.  It 
suggests  that  the  solicitation  provision 
be  modified  to  state  affirmatively  that 
the  performance  guarantee  is  not 
intended  to  create  third  party 
beneficiary  status  in  any  third  party. 


The  comment  further  states  that  DOE 
recognizes  this  issue  in  the  model 
performance  guarantee  provided  in 
other  DOE  guidance.  The  commenter 
seems  to  believe  that  the  solicitation 
provision  is  intended  to  be  included  in 
the  contract.  That  is  not  the  case.  DOE 
has  chosen  not  to  make  the  suggested 
change  since  statements  made  in 
solicitation  are  generally  not  binding 
after  contract  award,  and  the  solicitation 
provision  is  intended  only  to  put 
prospective  offerors  on  notice  of  the 
requirement  for  a  performance 
guarantee  acceptable  as  a  condition  of 
award  and  will  not,  itself,  become  part 
of  the  contract. 

The  solicitation  notice  as  published  in 
the  proposed  rule  contained  a  second 
paragraph  putting  prospective  offerors 
on  notice  that  if  a  proposal  is  submitted 
by  multiple  entities,  a  performance 
guarantee  must  be  executed  by  each, 
making  each  jointly  and  severally  liable. 
We  have  deleted  this  paragraph  from  the 
notice.  It  is  unnecessary  because  the 
same  requirement  is  discussed  at  both 
909.104-3(e)  and  970.0902(b)  of  this 
rule,  and  the  notice  states  that  the 
performance  guarantee(s)  must  be  to 
DOE's  satisfaction. 

m.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4, 
1993).  Accordingly,  this  final  rule  was 
not  subject  to  review  imder  that 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affciirs  of 
the  Office  of  Management  and  Budget 
(OMB). 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7, 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  biuden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensiue  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 


existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  biuden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to. 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  these 
regulations  meet  the  relevant  standards 
of  Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  5 
U.S.C.  601,  et  seq.,  which  requires 
preparation  of  an  initial  regulatory 
flexibility  analysis  for  any  rule  that 
must  be  proposed  for  public  comment 
and  that  is  likely  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  contracts 
to  which  this  rulemaking  apply  involve 
award  to  newly  formed  subsidiaries 
organized  by  a  parent  corporations  to 
perform  specific  DOE  contracts.  In  such 
instances,  the  parent  will  be  required  to 
guarantee  the  performance  of  the 
subsidiary.  There  would  not  be  an 
adverse  economic  impact  on  contractors 
or  subcontractors.  In  addition,  DOE 
management  and  operating  contractors 
historically  have  not  been  small  entities. 
Accordingly,  DOE  certifies  that  this 
final  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities,  and,  therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  additional  information  or  record 
keeping  requirements  are  imposed  by 
this  rulemaking.  Accordingly,  no  OMB 
clearance  is  required  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

E.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  final  rule  falls  into  a  class  of 
actions  which  would  not  individually  or 
cumulatively  have  significant  impact  on 
the  hiunan  environment,  as  determined 
by  DOE'S  regulations  (10  CFR  part  1021, 
subpart  D)  implementing  the  National 
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Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.). 
Specifically,  this  final  rule  is 
categorically  excluded  from  NEPA 
review  because  the  amendments  to  the 
DEAR  would  be  strictly  procedural 
(categorical  exclusion  A6).  Therefore, 
this  final  nUe  does  not  require  an 
environmental  impact  statement  or 
enviromnental  assessment  piirsuant  to 
NEPA. 

F.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  (52  FR  41685, 
October  30, 1987),  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  Federal 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government.  If  there  are 
sufficient  substantial  direct  effects,  then 
the  Executive  Order  requires  the 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  This  final  nUe  merely 
reflects  current  practice  relating  to 
determinations  of  responsibility.  States 
which  contract  with  DOE^will  be  subject 
to  this  rule.  However,  DOE  has 
determined  that  this  rule  would  not 
have  a  substantial  direct  effect  on  the 
institutional  interests  or  traditional 
functions  of  the  States. 

G.  Review  Under  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

As  required  by  5  U.S.C.  801,  DOE  will 
report  to  Congress  promulgation  of  the 
rule  prior  to  its  effective  date.  The 
report  will  state  that  it  has  been 
determined  that  this  final  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(3). 

H.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  generally 
requires  a  Federal  agency  to  perform  a 
detailed  assessment  of  costs  and 
benefits  of  any  rule  imposing  a  Federal 
Mandate  with  costs  to  State,  local  or 
tribal  governments,  or  to  the  private 
sector,  of  $100  million  or  more.  This 
final  rulemaking  would  only  affect 
private  sector  entities,  and  the  impact  is 
less  than  $100  million. 

List  of  Subjects  in  48  CFR  Parts  909  and 
970 

Government  procurement. 


Issued  in  Washington,  D.C.  on  March  30, 
1999. 

Richard  H.  Hopf, 

Director,  Office  of  Procurement  and 
Assistance  Management. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

PART  909— CONTRACTOR 
QUAURCATIONS 

1.  The  authority  citation  for  Part  909 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7254;  40  U.S.C. 
486(c). 

2.  Subsection  909.104-3  is  added  as 
follows: 

909.104-3    Application  of  standards.  (DOE 
coverage-paragraph  (e)) 

(e)  DOE  may  select  an  entity  which 
was  newly  created  to  perform  the 
prospective  contract,  including,  but  not 
limited  to,  a  joint  venture  or  other 
similarly  binding  corporate  partnership. 
In  such  instances  when  making  the 
determination  of  responsibility  pursuant 
to  48  CFR  9.103,  the  contracting  officer 
may  evaluate  the  financial  resources  of 
other  entities  only  to  the  extent  that 
those  entities  are  legally  bound,  jointly 
and  severally  if  more  than  one,  by 
means  of  a  performance  guarantee  or 
other  equivalent  enforceable 
commitment  to  supply  the  necessary 
resources  to  the  prospective  contractor 
and  to  assimie  all  contractual 
obligations  of  the  prospective 
contractor.  The  guaranteeing  corporate 
entity(ies)  must  be  found  to  have 
sufficient  resources  in  order  to  satisfy  its 
guarantee. 

PART  970— DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

3.  The  authority  citation  for  Part  970 
continues  to  read: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C.  2201),  sec.  644  of  the 
Department  of  Energy  Organization  Act, 
Pub.L.  95-91  (42  U.S.C.  7254). 

4.  Section  970.0902  is  added  as 
follows: 

970.0902    Determination  of  responsibility. 

(a)  In  the  award  of  a  management  and 
operating  contract,  the  contracting 
officer  shall  determine  that  the 
prospective  contractor  is  a  responsible 
contractor  and  is  capable  of  providing 
all  necessary  financial,  persoimel,  and 
other  resoinces  in  performance  of  the 
contract. 

(b)  DOE  contracts  with  entities  that 
have  been  created  solely  for  the  purpose 
of  performing  a  specific  management 


and  operating  contract.  Such  a  newly 
created  entity  generally  will  have  very 
limited  financial  and  other  resoinces.  In 
such  instances,  when  making  the 
determina^on  of  responsibility  required 
under  this  section,  the  contracting 
officer  may  evaluate  the  financial 
resources  of  other  entities  only  to  the 
extent  that  those  entities  are  legally 
bound,  joinUy  and  severally  if  more 
than  one,  by  means  of  a  performance 
guarantee  or  other  equivalent 
enforceable  commitment  to  supply  the 
necessary  resources  to  the  prospective 
contractor  and  to  assume  all  contractual 
obligations  of  the  prospective 
contractor.  A  performance  guarantee 
should  be  the  means  used  imless  an 
equivalent  degree  of  commitment  can  be 
obtained  by  an  alternative  means. 

(c)  The  guaranteeing  corporate 
entity(ies)  must  be  found  to  have 
sufficient  resources  in  order  to  satisfy  its 
guarantee. 

(d)  Contracting  officers  shall  insert  the 
provision  at  970.5204-89  in 
solicitations  where  the  awardee  is 
required  to  be  organized  solely  for 
performance  of  the  requirement. 

5.  Section  970.5204-89  is  added  as 
follows: 

970.5204-89    Requirement  for  guarantee  of 
performance. 

In  accordance  with  970.0902(d),  insert 
the  following  provision  in  appropriate 
solicitations. 

Requirement  for  Guarantee  of  Performance 
(APR  1999) 

The  successful  proposer  is  required  by 
other  provisions  of  this  solicitation  to 
organize  a  dedicated  corporate  entity  to  carry 
out  the  work  under  the  contract  to  he 
awarded  as  a  result  of  this  solicitation.  The 
successful  proposer  will  be  required,  as  part 
of  the  determination  of  responsibility  of  the 
newly  organized,  dedicated  corporate  entity 
and  as  a  condition  of  the  award  of  the 
contract  to  that  entity,  to  furnish  a  guarantee 
of  that  entity's  performance.  That  guarantee 
of  performance  must  be  satisfactory  in  all 
respects  to  the  Department  of  Energy. 

[FR  Doc.  99-8454  Filed  4-5-99;  8:45  am) 

BtLUNG  CODE  64S(H>1-P 


DEPARTMENT  OF  COMMERCE 

48  CFR  Part  1333 

[Docket  No.  990127035-9035-01] 

RIN  0605-AA15 

Commerce  Acquisition  Regulation; 
Agency  Protest  Procedures 

AGENCY:  Department  of  Commerce. 
ACTION:  Final  rule. 


SUMMARY:  The  Department  of  Commerce 
amends  the  Commerce  Acquisition 
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Regulation  (CAR)  to  implement  the 
requirements  of  Executive  Order  12979 
and  the  Federal  Acquisition  Regulation 
(FAR)  Part  33.  Section  103,  to  include 
"Agency  Protest  Procediues-^vel 
Above  the  Contracting  Officer."  The 
Department  of  Commerce  has  an  lugent 
need  to  publish  its  final  rule  stating  the 
policy  governing  protests  at  the  level 
above  the  Contracting  Officer.  These 
rules  are  currently  being  used  by  all 
Department  of  Commerce  contracting 
activities.  Accordingly,  they  provide 
uniform  policy  and  procedures 
governing  the  filing  and  disposition  of 
all  pre  award  and  post  award  agency 
protests  of  contracting  actions  at  the 
level  above  the  Contracting  Officer.  It 
should  be  emphasized,  however,  that 
the  current  rules  and  procediues 
pertaining  to  ordinary  agency  protests 
filed  directly  with  the  Contracting 
Officer  remain  in  effect.  These 
provisions  include  establishment  of  the 
protest  decision  authority  for  all  Agency 
protests  filed  at  the  level  above  the 
Contracting  Officer,  the  election  of 
fonun,  the  procedures  for  filing  such 
protests,  the  minimal  filing  contents  for 
a  valid  protest  of  this  type,  procediu'es 
for  the  protest  disposition,  the  effects  of 
protest  filing  on  contract  awards,  and 
potential  remedies  available  for 
resolution  of  these  protests.  These  rules 
have  been  designed  to  create  an 
additional  avenue  for  resolving  third 
party  grievances  in  connection  with  the 
acquisition  process  and  to  avoid 
resolving  these  types  of  disputes 
through  formal  judicial  processes. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  May  6.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lisa  Jandovitz,  Director,  Policy,  Office 
of  Acquisition  Management,  202-482- 
0202. 

SUPPLEMENTARY  INFORMATION:  This  rule 
implements  the  requirements  of 
Executive  Order  No.  12979  and  Federal 
Acquisition  Regulation  (FAR  33.103). 
On  October  25. 1995,  President  Clinton 
signed  Executive  Order  No.  12979 
which  directs  heads  of  executive 
agencies  to  develop  administrative 
procedures  for  resolving  protests  to 
awards  of  procurement  contracts  within 
their  agencies  at  a  level  above  the 
Contracting  Officer.  Authority  to 
administer  prociuement-related 
directives  has  been  delegated  within  the 
Department  of  Conunerce  through  the 
Chief  Financial  Officer  and  Assistant 
Secretary  for  Administration  to  the 
Director  for  Acquisition  Management 
(Procurement  Executive).  The 
Department's  goal  is  to  encoiuage 
protesters  to  resolve  their  protests  at  the 
agency  level,  help  build  confidence  in 


the  Government's  acquisition  system, 
and  reduce  the  number  or  frequency  of 
protests  to  the  General  Accouinting 
Office  and  other  external  fora.  Prior  to 
submission  of  an  agency  protest,  all 
parties  shall  use  their  best  efforts  to 
resolve  concerns  raised  by  an  interested 
party  at  the  Contracting  Officer  level 
through  open  and  firank  discussions.  If 
concerns  caimot  be  resolved,  protesters 
may  use  these  procedures  when  a 
resolution  is  requested  from  the  agency 
at  a  level  above  the  Contracting  Officer. 
An  agency  protest  is  one  that  may  be 
filed  with  either  the  Contracting  Officer 
or  the  F*rotest  Decision  Authority  but 
not  both.  When  a  protester  decides  to 
file  a  protest  at  the  agency  level  with 
"the  Protest  Decision  Authority",  as  that 
term  is  defined  in  these  regulations,  the 
guidelines  set  forth  in  these  established 
agency  level  protest  procedures  above 
the  Contracting  Officer  apply.  These 
procedures  are  in  addition  to  the 
existing  protest  procediu^s  contained  in 
FAR  Part  33.102. 

Under  these  regulations,  "day"  is 
considered  to  be  a  calendar  day.  In 
computing  a  period  of  time  for  the 
purpose  of  these  procedures,  the  day 
fi-om  which  the  period  begins  to  run  is 
not  counted.  When  the  last  day  of  the 
period  is  a  Saturday,  Sunday,  or  Federal 
holiday,  the  period  extends  to  the  next 
day  that  is  not  a  Saturday,  Sunday,  or 
Federal  holiday.  Similarly,  when  the 
Washington,  DC  offices  of  the 
Department  of  Commerce  are  closed  for 
all  or  part  of  the  last  day,  the  period 
extends  to  the  next  day  on  which  the 
Department  is  open  for  business. 

Protesters  using  these  procedures  may 
protest  to  the  "Protest  Decision 
Authority"  who  wall  make  the  final 
decision  for  the  Department.  Protests 
shall  be  addressed  to:  (Name,  title  of  the 
individual,  and  address  of  the 
individual  listed  in  the  solicitation). 

Regulatory  Flexibility  Act 

A  Regulatory  Flexibility  Analysis  is 
not  required  for  this  rule  because  it  is 
being  issued  without  prior  notice  and 
opportimity  for  comment.  This  rule 
pertains  to  a  matter  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts,  5  U.S.C.  553(a)(2),  and  does 
not  constitute  a  significant  revision  to 
the  CAR  (48  CFR  1.501-3(a)). 

Paperwork  Reduction  Act 

This  final  rule  contains  information 
collection  requirements  which  have 
been  cleared  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  (0MB  Control 
No.  9000-0035).  Notwithstanding  any 
other  provision  of  law,  no  person  is 
required  to  respond  to,  nor  shall  any 


person  be  subject  to  a  penalty  for  failure 
to  comply  with,  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  imless 
that  collection  of  information  displays  a 
ciurently  valid  OMB  control  number. 

Executive  Order  12866 

It  has  been  determined  that  this  rule 
is  not  significant  for  purposes  of 
Executive  Order  12866. 

List  of  Subjects  in  48  CFR  Part  1333 

Government  prociuement. 

For  the  purposes  set  out  in  the 
preamble,  48  CFR  Part  1333  is  amended 
as  follows: 

1.  The  authority  for  Part  1333 
continues  to  read  as  follows: 

Authority:  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (40  U.S.C.  486(c)),  as  delegated  by 
the  Secretary  of  Commerce  in  Department 
Organization  Order  10-5  and  Department 
Administrative  Order  108-2. 

2.  Amend  Subpart  1333.1  by  adding 
1333.101  to  read  as  follows: 

1333.101  Definitions. 

Agency  protest,  as  used  in  this 
subpart,  is  one  that  may  be  filed  with 
either  the  Contracting  Officer  or  the 
Protest  Decision  Authority  but  not  both. 

Assistant  General  Counsel  (AGC),  as 
used  in  this  subpart,  means  the 
Assistant  General  Counsel  of  the 
Department  of  Conunerce  for  Finance 
and  Litigation. 

Protest  Decision  Authority,  as  used  in 
this  subpart,  is  the  agency  official  above 
the  level  of  the  Contracting  Officer  who 
has  been  designated  by  the  Procxu'ement 
Executive  to  handle  and  issue  the 
formal  agency  decision  resolving  the 
protest. 

3.  Add  1333.102  to  read  as  follows: 

1333.102  General. 

(a)  Protests  must  be  received  within 
ten  work  days  after  the  basis  for  protest 
is  known  or  shoidd  have  been  known 
imless  good  cause  is  shown  to  extend 
the  time  limit.  However,  protests  based 
upon  alleged  improprieties  in  any  tjrpe 
of  solicitation  which  are  apparent  prior 
to  bid  opening  or  the  closing  time  for 
receipt  of  initial  proposals  shall  be  filed 
prior  to  bid  opening  or  the  closing  time 
for  receipt  of  initial  proposals.  Unless 
the  time  limit  for  receiving  the  protest 
is  extended  for  good  cause,  a  protest  to 
the  contracting  activity  which  is 
received  after  the  time  limit  will  not  be 
considered.  When  a  timely  protest  is 
filed  only  with  the  contracting  activity, 
the  contracting  officer  shall  take  prompt 
action  toward  resolution  after 
consulting  with  the  AGC,  and  notify  the 
protestor  in  writing  of  the  action  taken. 
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(b)  When  a  protest  is  filed  only  with 
the  contracting  activity  before  award,  an 
award  shall  not  be  made  until  the  matter 
is  resolved,  unless  the  head  of  the 
contracting  office  makes  the 
detennination  prescribed  in  FAR 
33.103(f). 

(c)  When  a  protest  is  filed  only  with 
the  contracting  activity  after  award,  the 
Contracting  Officer  need  not  notify  the 
contractor,  if  the  protest  can  be 
promptly  resolved.  If  it  appears  likely 
that  a  protest  will  be  filed  with  the 
General  Accounting  Office  (GAO),  or 
other  administrative  forum,  the 
Contracting  Officer  should  promptly 
notify  the  contractor  in  writing  and 
consider  suspending  contract 
performance. 

4.  Revise  1333.103  to  read  as  follows: 

1333.103    ProtMls  to  the  agency. 

(a)  When  a  protester  decides  to  file  a 
protest  at  the  agency  level  with  the 
Protest  Decision  Authority,  the 
guidelines  set  forth  in  these  established 
agency  level  protest  procedures  above 
the  Contracting  Officer  apply.  These 
procedures  are  in  addition  to  the 
existing  protest  procedures  contained  in 
the  FAR  Part  33.102  and  1333.102  of 
this  subpart. 

(1)  For  purposes  of  this  subpart,  a  day 
is  a  calendar  day.  In  computing  a  period 
of  time  for  the  purpose  of  these 
procedures,  the  day  from  which  the 
period  begins  to  run  is  not  counted. 
When  the  last  day  of  the  period  is  a 
Saturday,  Sunday,  or  Federal  holiday, 
the  period  extends  to  the  next  day  that 
is  not  a  Saturday,  Sunday,  or  Federal 
holiday.  Similarly,  when  the 
Washington,  DC  offices  of  the 
Department  of  Commerce  are  closed  for 
all  or  part  of  the  last  day,  the  period 
extends  to  the  next  day  on  which  the 
Department  is  open. 

(2)  Protesters  using  these  procedures 
may  protest  to  the  Protest  Decision 
Authority  who  will  make  the  final 
decision  for  the  Department.  Protests 
shall  be  addressed  to:  (Name,  title  of  the 
person  and  address  to  be  inserted  by  the 
Contracting  Officer  in  the  solicitation). 
The  outside  of  the  envelope  or 
beginning  of  the  FAX  transmission  must 
be  marked  "Agency-level  Protest".  The 
protester  shall  also  provide  a  copy  of  the 
protest  within  1  day  to  the  responsible 
Contracting  Officer  and  a  copy  to: 
Contract  Law  Division,  Office  of  the 
Assistant  General  Coimsel  for  Finance 
and  Litigation,  Department  of 
Conmierce,  Room  H5882, 14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  (FAX  Number 
202-482-5858). 

(3)  While  a  protest  is  pending  at  the 
agency  level  with  the  Protest  Decision 


Authority,  the  protester  agrees  not  to 
protest  to  the  GAO  or  any  other  external 
fora.  If  the  protester  has  already  filed 
with  the  GAO  or  other  external  fora,  the 
procedures  described  here  may  not  be 
used. 

(i)  Protests  based  upon  alleged 
improprieties  in  a  solicitation  which  are 
apparent  prior  to  bid  opening  or  time  set 
for  receipt  of  proposals  shall  be  filed 
prior  to  bid  opening  or  the  time  set  for 
receipt  of  proposals.  If  the  contract  has 
been  awarded,  protests  must  be  filed 
within  10  days  after  contract  award  or 
5  days  after  the  date  the  protester  was 
given  the  opportunity  to  be  debriefed, 
whichever  date  is  later.  In  cases  other 
than  those  covered  in  the  preceding  two 
sentences,  protests  shall  be  filed  not 
later  than  14  days  after  the  basis  of  the 
protest  is  known  or  should  have  been 
known,  whichever  is  earllOT. 

(ii)  To  be  filed  on  a  given  day,  protests 
must  be  received  by  4:30  PM  current 
local  time.  Any  protests  received  after 
that  time  will  be  considered  to  be  filed 
on  the  next  day.  Incomplete 
submissions  will  not  be  considered  filed 
until  all  information  is  provided. 

(iii)  To  be  complete,  protests  must 
contain  the  following  information: 

(A)  The  protester's  name,  address, 
telephone  number,  and  fax  number. 

(B)  The  solicitation  or  contract 
number,  name  of  contracting  office  and 
the  Contracting  Officer. 

(C)  A  detailed  statement  of  all  fectual 
and  legal  groimds  for  protests,  and  an 
explanation  of  how  the  protester  was 
prejudiced. 

(D)  Copies  of  relevant  documents 
supporting  protester's  statement. 

^  A  request  for  ruling  by  the  agency. 

(F)  Statement  as  to  form  of  relief 
requested. 

(G)  All  information  establishing  that 
the  protester  is  an  interested  party  for 
the  purpose  of  filing  a  protest. 

(H)  All  information  establishing  the 
timeliness  of  the  protest. 

(iv)  All  protests  must  be  signed  by  an 
authorized  representative  of  the 
protestor. 

(b)  Within  14  days  after  the  protest  is 
filed,  the  Contracting  Officer  will 
prepare  an  administrative  report  that 
responds  to  the  issues  raised  by  the 
protester  and  addresses  any  other 
issues,  which,  even  if  not  raised  by  the 
protester,  that  may  have  been  identified 
by  agency  officials  as  being  relevant  to 
the  fairness  of  the  procinement  process. 
The  Contracting  Officer  shall  forward 
this  administrative  report  to  the 
Contract  Law  Division,  Office  of  the 
Assistant  General  Cotmsel  for  Finance 
and  Litigation. 

(1)  For  good  cause  shown,  the  Protest 
Decision  Authority  may  grant  an 


extension  of  time  for  filing  the 
administrative  report  and  for  issmng  the 
written  decision.  When  an  extension  is 
granted,  the  Protest  Decision  Authority 
will  notify  the  protester  and  all 
interested  parties  within  1  day  of  the 
decision  to  grant  the  extension. 

(2)  Unless  an  extension  is  granted,  the 
Protest  Decision  Authority  will  issue  a 
decision  within  35  days  of  the  protest. 
The  protest  decision  authority's  final 
decision  will  be  binding  on  the 
Department  of  Coounerce  and  not 
subject  to  further  appeals. 

(3)  The  Protest  Decision  Authority 
shall  send  a  written  ruling  and  a 
summary  of  the  reasons  supporting  the 
ruling  to  the  protester,  by  "Certified 
Mail,  Return  Receipt  Requested,"  and 
shall  forward  information  copies  to  the 
appUcable  contracting  office  and  the 
Procurement  Executive,  Office  of 
Acquisition  Management. 

(c)  ESiect  of  protest  on  award  and 
performance. 

(1)  When  a  protest  is  filed  prior  to 
award,  a  contract  may  not  be  awarded 
unless  authorized  by  the  Head  of  the 
Contracting  Activity  (HCA)  based  on  a 
written  finding  that: 

(i)  The  suppUes  or  services  are 
urgently  required. 

(ii)  Delivwy  or  performance  would  be 
unduly  delayed  by  failure  to  make  the 
award  promptly. 

(iii)  A  prompt  award  will  be  in  the 
best  interest  of  the  Government. 

(2)  When  a  protest  is  filed  within  10 
days  after  contract  award,  or  5  days  after 
a  debriefing  date  was  offered  to  the 
protester  under  a  timely  debriefing 
request  in  accordance  with  FAR 
15.1004,  whichever  is  later,  the 
Contracting  Officer  shall  immediately 
suspend  performance  pending  the 
resolution  of  the  protest  within  the 
agency,  Including  any  review  by  an 
independent  higher  official,  unless 
continued  performance  is  justified.  The 
HCA  may  authorize  continued  contract 
performance,  notwithstanding  the 
protest,  based  on  a  written  finding  that: 

(i)  Contract  performance  would  be  in 
the  best  interest  of  the  United  States;  or 

(ii)  Urgent  and  compelling 
circumstances  that  si^uficantly  affect 
the  interests  of  the  United  States  will 
not  permit  waiting  for  a  decision. 

(d)  The  Protest  Decision  Authority 
may  grant  one  or  more  of  the  following 
remedies: 

(1)  Terminate  the  contract. 

(2)  Re-compete  the  requirement. 

(3)  Issue  a  new  solicitation. 

(4)  Refrain  from  exercising  options 
imder  the  contract. 

(5)  Award  a  contract  consistent  with 
statutes  and  regidations. 
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(6)  Amend  the  solicitation  provisions 
which  gave  rise  to  the  protest  and 
continue  with  the  procurement. 

(7)  Such  other  remedies  as  the 
decision-maker  may  determine  are 
necessary  to  correct  a  defect. 
Robert  A.  Welch, 

Procurement  Executive. 

IFR  Doc.  99-8282  Filed  4-5-99;  8:45  am] 

BH.UNG  COOE  3510-EC-^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  990304062-9062-01;  I.D. 
0331 99F] 

Fisheries  of  the  Economic  Exclusive 
Zone  Off  Aiaslta;  Shallow-water 
Species  Fishery  by  Vessels  Using 
Trawl  Gear  in  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
shallow-water  species  fishery  by  vessels 
using  trawl  gear  in  the  Gulf  of  Alaska 
(GOA),  except  for  vessels  fishing  for 
pollock  using  pelagic  trawl  gear  in  those 
portions  of  the  GOA  open  to  directed 
fishing  for  pollock.  This  action  is 
necessary  because  the  second  seasonal 
apportionment  of  the  1999  halibut 
bycatch  allowance  specified  for  the 


trawl  shallow-water  species  fishery  in 
the  GOA  has  been  caught. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.).  April  1, 1999,  until  1200 
hrs,  A.l.t,  July  4, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  Final  1999  Harvest  Specifications 
of  Groundfish  for  the  GOA  (64  FR 
12094,  March  11, 1999)  established  the 
Pacific  halibut  bycatch  allowance  for 
the  GOA  trawl  shallow-water  species 
fishery,  which  is  defined  at 
§  679.21(d)(3)(iii)(A),  for  the  second 
season,  the  period  April  1, 1999, 
through  July  3, 1999,  as  100  metric  tons. 

In  accordance  with  §  679.21(d){7)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  second  seasonal 
apportionment  of  the  1999  Pacific 
halibut  bycatch  allowance  specified  for 
the  trawl  shallow-water  species  fishery 
in  the  GOA  has  been  caught. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  the  shallow-water 
species  fishery  by  vessels  using  trawl 
gear  in  the  GOA,  except  for  vessels 
fishing  for  pollock  using  pelagic  trawl 
gear  in  those  portions  of  die  GOA  open 
to  directed  fishing  for  pollock.  The 


species  and  species  groups  that 
comprise  the  shallow-water  species 
fishery  are:  Pollock,  Pacific  cod, 
shallow-water  flatfish,  flathead  sole, 
Atka  mackerel,  and  "other  species." 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  overharvesting  the  second 
seasonal  apportionment  of  the  1999 
Pacific  halibut  bycatch  allowance 
specified  for  the  trawl  shallow-water 
species  fishery  in  the  GOA.  A  delay  in 
the  effective  date  is  impracticable  and 
contrary  to  the  public  interest.  The  fleet 
has  already  taken  the  second  seasonal 
bycatch  allowance  of  Pacific  halibut. 
Fiirther  delay  would  only  result  in  the 
1999  Pacific  halibut  bycatch  allowance 
specified  for  the  trawl  shallow-water 
species  fishery  in  the  GOA  being 
exceeded.  NMFS  finds  for  good  cause 
that  the  implementation  of  this  action 
can  not  be  delayed  for  30  days. 
Accordingly,  imder  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.21 
and  is  exempt  bom  review  imder  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  31, 1999. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-8430  Filed  4-1-99;  3:49  pm] 
BILUNG  CODE  3S1»-22-F 


16655 


Proposed  Rules 


Federal  Reguto' 

Vol.  64,  No.  65 
Tuesday,  April  6,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPai193 
[Dodwt  No.  98-055-1] 

Horses  From  Morocco;  Change  In 
Disease  Status 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  aie  proposing  to  amend 
the  regulations  concerning  the 
importation  of  horses  to  remove 
Morocco  firom  the  list  of  regions  the 
Animal  and  Plant  Health  Inspection 
Service  considers  affected  with  African 
horse  sickness.  This  proposed  action  is 
based  on  information  received  from 
Morocco  and  is  in  accordance  with 
standards  set  by  the  Office  International 
des  Epizooties  for  recognizing  a  country 
as  free  of  African  horse  sickness.  This 
proposed  action  would  relieve 
resfrictions  on  the  importation  of  horses 
into  the  United  States  from  Morocco. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  Jime 
7, 1999. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  98-055-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  98-055-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Cougill,  Senior  Staff  Veterinarian, 
Products  Program,  National  Center  for 
Import  and  Export,  VS,  APHIS,  4700 


River  Road  Unit  40,  Riverdale,  MD 
20737-1231,  (301)  734-3399;  or  e-mail: 
john.w.cougill@usda.gov. 
SUPPLEMENTARY  MFORMATION: 

Background 

The  regulations  in  9  CFR  part  93 
(referred  to  below  as  the  regulations) 
prescribe  the  conditions  for  the 
importation  into  the  United  States  of 
specified  animals  to  prevent  the 
introduction  of  various  animal  diseases, 
including  African  horse  sickness  (AHS). 
AHS  is  a  fotal  viral  equine  disease  that 
is  not  known  to  exist  in  the  United 
States. 

Section  93.308(a)(2)  of  the  regulations 
lists  regions  that  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
considers  affected  with  AHS  and  sets 
forth  specific  quarantine  requirements 
for  horses  that  are  imported  from  those 
regions.  APHIS  requires  horses  intended 
for  importation  from  any  of  the  regions 
listed,  including  horses  that  have 
stopped  in  or  transited  those  regions,  to 
enter  the  United  States  only  at  the  port 
of  New  York  and  be  quarantined  at  the 
New  York  Animal  Import  Center  in 
Newburgh,  NY,  for  at  least  60  days.  This 
precaution  is  necessary  to  help  ensure 
that  the  horses  are  not  affected  with 
AHS. 

We  are  proposing  to  recognize 
Morocco  as  free  of  AHS.  We  are 
proposing  this  action  based  on 
information  given  to  APHIS  by  Morocco 
and  standards  set  by  the  Office 
International  des  Epizooties  (OIE). 

In  order  for  a  coimtry  to  be  recognized 
as  free  of  AHS,  the  OIE  requires  the 
disease  to  be  mandatorily  reportable.  In 
addition,  the  coimtry  must  not  have 
vaccinated  domestic  horses  or  other 
equines  against  the  disease  during  the 
past  12  months.  The  OIE  also  requires 
that  the  country  have  no  clinical, 
serological  (in  nonvaccinated  animals), 
or  epidemiological  evidence  of  AHS  for 
the  past  2  years.  Morocco  has  not  had 
a  recorded  case  of  AHS  in  over  6  years, 
and  vaccination  agaiast  AHS  has  not 
been  permitted  for  over  3  years. 

WiUi  its  request  to  be  considered  bee 
of  AHS,  Morocco  provided  APHIS  with 
information  about  its  veterinary 
infrastructure,  animal  health  monitoring 
system,  trading  practices  vrith  other 
regions,  and  o3ier  pertinent  information 
that  we  require  in  order  to  determine 
whether  Morocco  should  be  recognized 
as  free  of  AHS. 


APHIS  has  reviewed  the  information 
provided  by  Morocco  in  support  of 
declaring  it  free  of  AHS.  Based  on  that 
information,  and  in  accordance  with 
OIE  standards  for  recognizing  a  country 
as  free  of  AHS,  we  are  proposing  to 
consider  Morocco  as  free  of  AHS. 
Therefore,  we  are  proposing  to  amend 
§  93.308(a)(2)  by  removing  Morocco 
from  the  list  of  regions  declared  affected 
with  AHS.  This  proposed  action  would 
allow  horses  from  Morocco  to  be 
shipped  to  and  quarantined  at  ports 
designated  in  §  93.303,  and  would 
reduce  the  quarantine  period  to  an 
average  of  3  days  to  meet  the  quarantine 
and  testing  requirements  specified  in 
§  93.308. 

On  October  28, 1997,  we  published  a 
final  rule  and  policy  statement  in  the 
Federal  Register  that  established 
procedures  for  recognizing  regions, 
rather  than  only  cotmtries,  for  the 
purpose  of  importing  animals  and 
animal  products  into  the  United  States, 
and  that  established  procedures  by 
which  regions  may  request  permission 
to  export  animals  and  animal  products 
to  the  United  States  imdef  specified 
conditions,  based  on  the  regions' 
disease  status  (see  62  FR  56000-56033, 
Dockets  Nos.  94-106-8  and  94-106-9). 
The  final  rule  was  effective  on 
November  28, 1997.  The  request  from 
Morocco  addressed  by  this  proposed 
rule  is  not  a  request  to  be  recognized  as 
a  region,  rather  than  a  coimtry,  nor  a 
request  to  establish  new  import 
conditions  based  on  the  disease  status  of 
regions.  Therefore,  we  have  handled 
and  evaluated  this  request  in  the 
traditional  framework  of  recognizing  a 
country  as  affected  or  not  affected  with 
a  specified  disease.  If  this  proposed  rule 
is  adopted,  the  current  regulations 
regarding  importation  of  horses  bom 
regions  free  of  AHS  will  apply- 

We  are  also  proposing  to  revise 
93.308(a)(2)  to  make  it  easier  to  read. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  Uierefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  would  recognize 
Morocco  as  fiw  of  AHS.  This  action 
would  allow  horses  from  Morocco  to  be 
shipped  to  and  quarantined  at  ports 
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designated  in  93.303  and  would  reduce 
the  quarantine  and  testing  period  to  an 
average  of  3  days  to  meet  quarantine 
requirements  specified  in  93.308. 

U.S.  importers  of  competition  and 
breeding  horses  from  Morocco  would  be 
affected  by  this  rule  if  it  is  adopted. 
These  importers  would  no  longer  be 
required  to  quarantine  horses  from 
Morocco  for  60  days  at  the  New  York 
Animal  hnport  Center  in  Newbxugh, 
NY,  at  a  cost  of  approximately  $5,296 
per  horse. 

In  1996,  the  United  States  imported 
31,633  horses,  valued  at  $7,523,000; 
none  of  these  horses  were  imported  into 
the  United  States  from  Morocco. 
Removing  the  requirement  for  a  60-day 
quarantine  for  horses  from  Morocco 
would  make  the  importation  of  horses 
less  expensive  and  logistically  easier.  As 
a  result,  we  anticipate  that  U.S. 
importers  of  competition  and  breeding 
horses  might  begin  importing  horses 
from  Morocco.  Since  the  value  of 
Morocco's  exports  of  piuebred  horses  in 
1996  was  approximately  $39,000,  we  do 
not  expect  that  the  niunber  of  horses 
exported  to  the  United  States  would  be 
significant.  Furthermore,  most  horses 
imported  from  Morocco  would  probably 
be  in  the  United  States  on  a  temporary 
basis  for  particular  events,  such  as  for 
races,  or  for  breeding,  and  then 
transported  back  to  Morocco.  For  these 
reasons,  we  anticipate  the  overall 
economic  impact  on  U.S.  entities  would 
be  minimal. 

Under  these  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determine  d  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

Executive  Order  12988 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  If  this  proposed  rule  is  adopted: 
(1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
nde;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  93 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 


Accordingly,  we  propose  to  amend  9 
CFR  part  93  as  follows: 

PART  93— IMPORTATION  OF  CERTAIN 
ANIMALS,  BIRDS,  AND  POULTRY, 
AND  CERTAIN  ANIMAL,  BIRD,  AND 
POULTRY  PRODUCTS; 
REQUIREMENTS  FOR  MEANS  OF 
CONVEYANCE  AND  SHIPPING 
CONTAINERS 

1.  The  authority  citation  for  part  93 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105.  111.  114a,  134a,  134b. 
134c.  134d.  134f.  136,  and  136a;  31  U.S.C. 
9701;  7  CFR  2.22.  2.80.  and  371.2(d). 

2.  In  93.308,  paragraph  (a)(2)  would 
be  revised  to  read  as  follows: 

§93.308    Quarantine  requirements. 

(a)  *  *  * 

(2)  Horses  intended  for  importation 
frt)m  regions  APHIS  considers  to  be 
affected  with  African  horse  sickness 
may  enter  the  United  States  only  at  the 
port  of  New  York,  and  must  be 
quarantined  at  the  New  York  Animal 
Import  Center  in  Newburgh,  New  York, 
for  at  least  60  days.  This  restriction  also 
applies  to  horses  that  have  stopped  in 
or  transited  a  region  considered  affected 
with  African  horse  sickness.  APHIS 
considers  the  following  regions  to  be 
affected  with  African  horse  sickness:  All 
the  regions  on  the  continent  of  Africa, 
except  Morocco;  Oman,  Qatar,  Saudi 
Arabia,  and  the  Yemen  Arab  Republic. 
***** 

Done  in  Washington,  DC,  this  31st  day  of 
March  1999. 
Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  99-8456  Filed  4-5-99;  8:45  am] 
BHJJNG  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdminiMratlon 

14  CFR  Part  39 

[Docket  No.  99-SW-11-AD;  Amendment 
39-11113;  AD  99-08-07] 

RiN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Helicopter  Systems  (MDHS) 
Model  369E,  369FF,  SOON,  and  600N 
Helicopters 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  priority  letter  airworthiness 


directive  (AD)  98-17-14,  applicable  to 
MDHS  Model  369Er-369FF,  SOON,  and 
600N  helicopters,  that  currently 
requires,  within  the  next  14  calendar 
days,  inspecting  each  relay  receptacle 
contact  socket  for  correct  size  of  the 
contact  socket  holes  and  replacing 
incorrectly-sized  contact  sockets  with 
airworthy  contact  sockets.  This 
amendment  requires  the  same 
inspections  and  replacements  as  the 
existing  priority  letter  AD,  but  changes 
the  serial  numbers  affected  for  the 
MDHS  Model  SOON  and  600N 
helicopters  and  changes  a  part  number 
that  was  incorrectly  referenced  in  the 
existing  AD.  This  amendment  is 
prompted  by  three  incidences  in  which 
a  MDHS  Model  600  helicopter's  Engine 
Control  Unit  (ECU)  Fail  li^t 
illiuninated,  even  though  the  ECU 
continued  to  automatically  control  the 
engine.  The  cause  of  the  ECU 
malfunction  indication  was  determined 
to  be  contact  sockets  that  did  not 
properly  fit  the  corresponding  pins  of ' 
the  affected  relay.  Improperly  sized 
contact  sockets  could  create  multiple 
imsafe  conditions.  These  conditions,  if 
not  corrected,  could  result  in  the  loss  of 
various  engine  control  or  warning 
systems  includiag  the  undetected  loss  of 
the  auto-reignition  function  after  an 
engine  flameout,  failure  of  an  engine  to 
reignite,  and  a  subsequent  forced 
landing  and  the  inability  to  immediately 
detect  an  engine-out  condition  or  to 
properly  govern  main  rotor  speed 
following  loss  of  the  Full  Authority 
Digital  Engine  Control  (FADEC).  and 
subsequent  loss  of  control  of  the 
helicopter. 
DATES:  Effective  April  21, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Jime  7, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-ll- 
AD,  2601  Meacham  Blvd.,  Room  663. 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Conze,  Aerospace  Engineer,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Blvd., 
Lake  wood,  California  90712,  telephone 
(562)  627-5261,  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  On  August 
14, 1998,  the  FAA  issued  Priority  Letter 
AD  98-1 7-14 ,  applicable  to  MDHS 
Model  369E,  369FF,  SOON  and  600N 
helicopters,  that  requires,  within  the 
next  14  calendar  days,  inspecting  each 
relay  receptacle,  part  number  (P/N) 
HS4256-1,  contact  sockets  for  correct 
size  of  the  contact  socket  holes,  and 
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replacing  incorrectly-sized  contact 
sockets  with  airworthy  contact  sockets, 
P/N  019-0075-002.  That  action  was 
prompted  by  an  incident  in  which  a 
MDHS  Model  600  helicopter's  ECU  Fail 
light  illuminated,  even  though  the  ECU 
continued  to  automatically  control  the 
engine.  The  helicopter  manufactiuer    . 
reported  two  additional  similar 
incidents  on  other  MDHS  Model  600N 
helicopters.  The  cause  of  the  ECU 
malfunction  indication  was  determined 
to  be  contact  sockets  that  did  not 
properly  fit  the  corresponding  pins  of 
the  affected  relay.  That  condition,  if  not 
corrected,  could  result  in  the  loss  of  the 
Battery  Hi  Temp,  relay  and  the  Auto-Re- 
Ignition  Igniter  relay  on  MDHS  Model 
369E,  369FF,  and  SOON  helicopters.  The 
loss  of  these  engine  control  or  warning 
systems  could  result  in  multiple  unsafe 
conditions,  including  the  imdetected 
loss  of  the  auto-reignition  function  after 
an  engine  flameout,  failure  of  an  engine 
to  reignite,  and  a  subsequent  forced 
landing.  Also,  that  condition,  if  not 
corrected,  could  result  in  the  undetected 
loss  of  the  Battery  Hi  Temp,  relay  and 
the  FADEC-related  relays  (which 
includes  the  ECU  Fail  relay,  the  Engine- 
Out  relay,  the  Manual  Mode  relay,  the 
FADEC  Start  relay,  and  the  Voice 
Warning  Unit)  on  MDHS  Model  600N 
helicopters.  The  undetected  loss  of 
these  engine  control  or  warning  systems 
could  result  in  multiple  imsafe 
conditions,  including  the  inability  to 
immediately  detect  an  engine-out 
condition  or  to  properly  govern  main 
rotor  speed  following  loss  of  the 
FADEC,  and  subsequent  loss  of  control 
of  the  helicopter. 

Since  the  issuance  of  that  AD,  the 
FAA  has  determined  that  not  all  of  the 
previously  affected  MDHS  Model  600N 
helicopters  have  the  unsafe  condition; 
the  prefix  "RN"  for  the  serial  number 
for  the  MDHS  Model  SOON  helicopters 
is  incorrect;  and  the  part  number  for  the 
relay  receptacle  was  incorrectly  stated 
in  Figure  1. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  MDHS  Model  369E, 
369FF,  SOON  and  600N  helicopters  of 
the  same  type  design,  this  AD 
supersedes  Priority  Letter  AD  98-17-14 
to  require,  within  the  next  14  calendar 
days,  inspecting  each  affected  relay 
receptacle  contact  socket  for  correct  size 
of  the  contact  socket  holes,  and 
replacing  incorrectly-sized  sockets  with 
airworthy  contact  sockets.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  controllability  of  the 
helicopter.  Therefore,  inspecting  each 
suspect  relay  receptacle  contact  socket 


for  correct  size  of  the  contact  socket 
holes  and  replacing  incorrectly-sized 
sockets  with  airworthy  contact  sockets 
is  required  within  the  next  14  calendar 
days,  and  this  AD  must  be  issued 
immediately. 

Since  a  situation  exists  that  reqiiires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  156 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  4  work  hours  per 
helicopter  to  inspect  and  replace  all 
contact  sockets,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$864  per  helicopter.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$172,224  assiuning  one  inspection  per 
helicopter  and  replacement  of  all 
contact  sockets  on  all  the  helicopters  in 
the  U.S.  fleet. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  conunent  on  this  rule  by 
submitting  such  written  data,  views,  or 
aigiunents  as  they  may  desire. 
Communications  should  identify  the 
Rides  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  woidd  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must  ^ 


submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-l  1-AD.  The 
postcard  will  be  date  stamped  and 
retvuned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regidation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  F^ocedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

139.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

AD  99-08-07    McDonnell  Douglas 

Helicopter  Systems:  Amendment  39- 
11113.  Docket  No.  99-SW-l  1-AD. 
Supersedes  Priority  Letter  AD  98-17-14. 
Hocket  No.  98-SW-32-AD. 
Applicability:  Model  369E  (serial  numbers 

(S/N)  384E  through  0539E):  Model  369FF  (S/ 
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N  076FF  through  0128FF);  Model  SOON 
(serial  nuinbers  up  to  and  including  LN085); 
and  Model  600N  (serial  numbers  RN002 
through  RN039)  helicopters,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 


accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  14 
calendar  days,  unless  accomplished 
previously. 

To  prevent  undetected  loss  of  engine 
control  or  warning  systems,  accomplish  the 
following: 

(a)  Access  relays  Kl,  K2,  K3,  K5,  K104,  and 
K200  (relays,  part  number  (P/N)  HS4240). 


(h)  Remove  each  relay  specified  in 
paragraph  (a)  fit>m  its  relay  receptacle 
(receptacle),  P/N  HS4256-1. 

(c)  Using  a  No.  60  drill  bit  or  a  0.040-in. 
diameter  wire  as  a  gauge,  attempt  to  insert 
the  gauge  into  every  contact  socket  (socket) 
of  each  relay.  Ensure  the  gauge  is  inserted 
perpendicular  to  the  face  of  the  receptacle,  to 
prevent  damage  to  the  receptacle  and  the 
socket  (Figure  1).  If  the  gauge  can  be  inserted 
into  a  socket,  it  is  unairworthy  and  must  be 
replaced  with  an  airworthy  socket,  P/N  019- 
0075-002. 

BIUJNG  CODE  4910-13-U 


No.  60  DRILL  BIT  or 
0.040-IN.  DL\METER  WIRE 


SHOULDER 


CONTACT  PIN 
INTERFACE  OPENING 


CONTACT  SOCKET  (8  PLACES) 


ORANGE/RED 
COLOR  BAND 


WIRE  END 


WIRE  INSERTION  WITNESS  HOLE 


01 9-0075-002  CONTACT  SOCKET 


HS4256-1  RELAY  RECEPTACLE 


Figure  1.  Contact  Socket  Inspection 


BHJJNG  CODE  4910-13-C 

(d)  Any  replacement  relay,  P/N  HS4240, 
must  be  inspected  prior  to  further  flight,  in 
accordance  with  paragraph  (c)  of  this  AD. 

Note  2:  Boeing  MDHS  Service  Bulletin, 
SB369E-090,  SB369F-077,  SB500N-017, 
SB600N-014,  dated  July  6, 1998,  pertains  to 
the  subject  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 


Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  request.?  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  cqpcur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth,  Texas,  on  March  30, 
1999. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  99-«408  Filed  4-5-49;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  70 

PMO  063-1063;  FRL-6320-51 

Approval  and  Promulgation  of 
Implementation  Plans  and  Stats 
Operating  Psrmits  Programs;  Stats  of 
Missouri 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

SUMMARY:  EPA  is  announcing  the 
proposed  approval  of  the  Missouri 
"Definitions  and  Common  Reference 
Tables"  rule  and  certain  portions  of  the 
Missotui  "Operating  Permits"  rule  as 
amendments  to  the  Missouri  State 
Implementation  Plan  (SIP)  and  as 
revisions  to  the  Part  70  (operating 
permits)  program.  These  revisions 
clarify  the  Missoiui  rules,  update  the 
rules  for  consistency  with  Federal 
regulations  and  other  state  rules,  and  are 
consistent  with  EPA  guidance. 
DATES:  Comments  must  be  received  on 
or  before  May  6, 1999. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Kim  Johnson, 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101. 

Copies  of  the  state  submittals  are 
available  at  the  following  addresses  for 
inspection  diuing  normal  business 
hours:  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Branch,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101;  and  the 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M  Street, 
SW,  Washington.  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Johnson,  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Branch,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101.  (913)  551-7975. 
SUPPLEMENTARY  INFORMATION: 

Background 

What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensiu«  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead. 


partioUate  matter  (PM).  and  sulfur 
dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  EPA 
for  approval  and  incorporation  into  the 
Federally  enforceable  SIP. 

The  CAA  requires  each  state  to  have 
a  Federally  approved  SIP  which  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regiilations  or  other  enforceable 
dociunents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  EPA  for  inclusion  into  the 
SIP.  EPA  must  provide  public  notice 
and  seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  EP A. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally  approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  Part  52 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
but  are  "incorporated  by  reference," 
which  means  that  EPA  has  approved  a 
given  state  regulation  with  a  specific 
effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  To  Me? 

Enforcement  of  the  state  regidation 
before  and  after  it  is  incorporated  into 
the  Federally  approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regidation  is  Federally  approved,  EPA  is 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violators  as  described  in  the  CAA. 


What  Is  the  Part  70  (Operating  Permits) 
Program? 

The  CAA  amendments  of  1990  require 
all  states  to  develop  operating  permits 
programs  that  meet  certain  Federal 
criteria.  In  implementing  this  program, 
the  states  are  to  require  certain  sources 
of  air  pollution  to  obtain  permits  that 
contain  all  applicable  requirements 
under  the  CAA.  One  purpose  of  the  Part 
70  (operating  permits)  program  is  to 
improve  enforcement  by  issuing  each 
source  a  single  permit  that  consolidates 
all  of  the  applicable  CAA  requirements 
into  a  Federally  enforceable  dociunent. 
By  consolidating  all  of  the  applicable 
requirements  for  a  facility  into  one 
dociunent,  the  source,  the  public,  and 
the  permitting  authorities  can  more 
easily  determine  what  CAA 
requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include:  "major"  souirces  of  air 
pollution  and  certain  other  sources 
specified  in  the  CAA  or  in  EPA's 
implementing  regulations.  For  example, 
all  sources  regulated  under  the  acid  rain 
program,  regardless  of  size,  must  obtain 
permits.  Examples  of  major  sources 
include  those  that  emit  100  tons  per 
year  or  more  of  volatile  organic 
compoimds,  carbon  monoxide,  lead, 
sulfur  dioxide,  nitrogen  dioxide,  or 
PMio;  those  that  emit  10  tons  per  year 
of  any  single  hazardous  air  pollutant 
(HAP)  (specifically  listed  under  the 
CAA);  or  those  that  emit  25  tons  per 
year  or  more  of  a  combination  of  HAPs. 

Revisions  to  the  state  operating 
permits  program  are  also  subject  to 
public  notice,  comment,  and  EPA 
approval. 

What  Are  the  Changes  That  EPA  Is 
Proposing  to  Approve? 

The  revisions  include  changes  to  the 
definitions  rule  10  CSR  10-6.020  which 
(1)  add  a  de  minimis  emission  level  for 
municipal  solid  waste  landfills  (any 
source  which  has  emissions  below  this 
de  minimis  level  is  not  required  to 
obtain  a  new  source  permit),  (2)  remove 
caprolactam  from  the  list  of  HAPs,  and 
(3)  revise  the  PM  definition  and  the 
definition  for  particulate  matter  less 
than  10-microns  in  diameter  (PMio). 
These  changes  are  all  consistent  with 
Federal  regidations  and  EPA  guidance. 

The  changes  to  the  operating  permits 
rule  10  CSR  10-6.065  include  revising 
the  exemption  for  grain-handling 
facilities  by  including  an  exemption 
bom  Part  70  permitting  requirements  for 
country  grain  elevators.  Also  included 
are  operating  permit  rule  updates  to 
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make  the  exemptions  consistent  with 
the  Missouri  construction  permits  rule 
requirements,  10  CSR  10-6.060.  For 
example,  the  sand  and  gravel  operations 
exemption  is  revised  to  include 
operations  with  a  production  rate  of  less 
than  17.5  tons  per  hour  instead  of 
150,000  tons  per  year.  These  changes 
are  consistent  with  EPA  guidance  and 
add  consistency  between  the  applicable 
rules  which  reduces  confusion.  For 
more  information  regarding  these 
changes,  the  reader  is  referred  to  the 
technical  support  document  for  this 
notice. 

What  Action  Is  EPA  Taking? 

EPA  is  proposing  to  approve,  as  an 
amendment  to  the  SIP  and  the  Part  70 
program,  the  revisions  to  Kfissoiiri  rules 
10  CSR  10-6.020,  "Definitions  and 
Common  Reference  Tables,"  and  10  CSR 
10-6.065,  "Operating  Permits."  These 
revisions  clarify  the  Missouri  rules, 
update  the  rules  for  consistency  with 
Federal  regulations  and  other  state 
rules,  and  are  consistent  with  EPA 
guidance. 

Therefore,  EPA  is  seeking  public 
comment  regarding  the  proposed 
approval  of  this  state  submittal  as  an 
amendment  to  the  SIP  and  the  Part  70 
(operating  permits)  program. 

EPA  is  also  taking  comments  on 
minor  changes  made  to  rule  6.020 
(submitted  to  EPA  on  July  10, 1996)  that 
were  approved  in  a  Federal  Register 
notice  dated  May  14, 1997.  The  primary 
purpose  of  the  May  14,  1997,  notice  was 
to  give  final  approval  to  revisions  which 
were  submitted  for  approval  on  August 
3,  1996.  As  a  result,  the  May  14, 1997, 
notice  did  not  fully  discuss  the  minor 
changes  submitted  on  July  10, 1996. 
These  changes  include  revising  the 
volatile  organic  compounds  definition 
to  exempt  acetone  for  consistency  with 
Federal  regulations  and  revising  the 
installation  definition  for  clarity. 

Therefore,  EPA  is  taking  comments  on 
this  revision  at  this  time.  If  EPA  receives 
adverse  comments  specifically  relating 
to  the  two  definition  changes  identified, 
EPA  would  withdraw  its  approval  of 
one  or  both  definition  changes  and  take 
a  new  final  action  on  the  changes. 

EPA  also  notes  that  sections  (4)(A), 
(4)(B),  and  {4)(H)  of  Missouri  rule  6.065 
are  not  part  of  the  SIP  or  Part  70 
program  and  will  not  be  acted  on  in  this 
rulemaking. 

Conclusion 

Proposed  Action 

EPA  is  proposing  to  approve,  as  an 
amendment  to  the  Federdly  approved 
SIP  and  the  Part  70  program,  the 
revisions  to  Missouri  rules  10  CSR  10- 


6.020,  "Definitions  and  Common 
Reference  Tables,"  and  10  CSR  10- 
6.065,  "Operating  Permits,"  effective  on 
April  30, 1998. 

Administration  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget    D.  E.O.  13084 
(OMB)  has  exempted  this  regidatory 
action  from  E.O.  12866  entitled 
"Regulatory  Planning  and  Review." 

B.  E.O.  12875 


This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  E.O.  12866,  and  it  does  not  address 
an  environmental  health  or  safety  risk 
that  would  have  a  disproportionate 
effect  on  children. 


Under  E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  E.O.  12875 
requires  EPA  to  provide  to  the  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commtmications  &t>m  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  E.O.  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
enviroimiental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  U 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 


Under  E.O.  13084,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  EPA  may  not  issue  a 
regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  conmnmities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenmients,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
sununary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
1 3084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantiy  or  imiquely 
affiect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  conuniuiities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements,  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  Subchapter  I,  Part  D  of 
the  CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  state  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
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economic  impact  on  a  substantial 
niunber  of  sinall  entities.  Moreover,  due 
to  the  nature  of  the  Federal-state 
relationship  imder  the  CAA,  preparation 
of  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.,  v.  U.S.  EPA,  427 
U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects 

40CFRPart52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides.  Volatile  organic  compounds. 

40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations,  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 


March  26.  1999.  . 
Dennis  Grams,  P.E., 

Regional  Administrator,  Region  Vn. 

(FR  Doc.  99-8482  Filed  4-5-99;  8:45  am] 
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[MD  Docket  No.  98-200;  FCC  99-44] 

Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1990 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  proposing 
to  revise  its  Schedule  of  Regulatory  Fees 
in  order  to  recover  the  amount  of 
regulatory  fees  that  Congress  has 
required  it  to  collect  for  fiscal  year  1999. 
Section  9  of  the  Communications  Act  of 
1934,  as  amended,  provides  for  the 
annual  assessment  and  collection  of 
regvdatory  fees.  For  fiscal  year  1999 
sections  9(b)(2)  and  (3)  provide  for 
aimual  "Mandatory  Adjustments"  and 
"Permitted  Amendments"  to  the 
Schedule  of  Regulatory  Fees.  These 
revisions  will  further  the  National 
Performance  Review  goals  of 
reinventing  Government  by  requiring 
beneficiaries  of  Commission  services  to 
pay  for  such  services. 
DATES:  Comments  are  due  on  or  before 
April  19, 1999,  and  reply  comments  are 
due  on  or  before  April  29, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Johnson,  Office  of  Managing 
Director  at  (202)  4ia-0445. 
SUPPLEMENTARY  INFORMATION: 
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L  Introdufrtion 

1.  By  this  Notice  of  Proposed 
Rulemaking,  the  Commission 
commences  a  proceeding  to  revise  its 
Schedule  of  Regulatory  Fees  in  order  to 
collect  the  amoimt  of  regulatory  fees 
that  Congress,  pursuant  to  section  9(a) 
of  the  Communications  Act,  as 
amended,  has  required  it  to  collect  for 
Fiscal  Year  (FY)  1999.' 

2.  Congress  has  required  that  we 
collect  $172,523,000  through  regulatory 
fees  in  order  to  recover  the  costs  of  our 
enforcement,  policy  and  rulemaking, 
international  and  user  information 
activities  for  FY  1999.^  This  amount  is 
$10,000,000  or  approximately  6%  more 
than  the  amoimt  that  Congress 
designated  for  recovery  through 
regulatory  fees  for  FY  1998.^  Thus,  we 
are  proposing  to  revise  our  fees  in  order 
to  collect  the  increased  amoimt  that 
Congress  has  required  that  we  collect. 
Additionally,  we  propose  to  amend  the 
Schedule  in  order  to  simpUfy  and 
streamline  it.* 

3.  In  proposing  to  revise  our  fees,  we 
adjusted  the  payment  units  and  revenue 
requirement  for  each  service  subject  to 

a  fee,  consistent  with  sections  159(b)(2) 
and  (3).  In  addition,  we  are  proposing 
changes  to  the  fees  pursuant  to  public 
interest  considerations.  The  current 
Schedule  of  Regulatory  Fees  is  set  forth 
in  sections  1.1152  through  1.1156  of  the 
Commission's  rules.' 


'  47  U.S.C.  159  (a). 

2  Public  Law  105-277  and  47  U.S.C.  159(8H2). 

^Assessment  and  Collection  of  Regulatory  Fees 
for  Fiscal  Year  1998.  FCC  98-115.  released  )une  16. 
1998,  F3  FR  35847  Qui.  1.  1998). 

«47  U.S.C.  159(b)(3). 

'47  CFR  1.1152  through  1.1156. 
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n.  Background 

4.  Section  9(a)  of  the  Communications 
Act  of  1934,  as  amended,  authorizes  the 
Conunission  to  assess  and  collect 
annual  regulatory  fees  to  recover  the 
costs,  as  determined  annuaUy  by 
Congress,  that  it  incurs  in  carrying  out 
enforcement,  policy  and  rulemaking, 
international,  and  user  information 
activities.*  See  Attachment  G  for  a 
description  of  these  activities.  In  our  FY 
1994  Fee  Order,''  we  adopted  the 
Schedule  of  Regulatory  Fees  that 
Congress  established,  and  we  prescribed 
rules  to  govern  payment  of  the  fees,  as 
required  by  Congress."  Subsequently, 
we  modified  the  fee  Schedule  to 
increase  the  fees  in  accordance  with  the 
amoimts  Congress  required  us  to  collect 
in  each  succeeding  fiscal  year.  We  also 
amended  the  rules  governing  our 
regulatory  fee  program  based  upon  our 
experience  adminisfering  the  program 
in  prior  years.' 

5.  As  noted,  for  FY  1994  we  adopted 
the  Schedule  of  Regulatory  Fees 
established  in  section  9(g)  of  the  Act. 
For  fiscal  years  after  FY  1994,  however, 
sections  9(b)(2)  and  (3),  respectively, 
provide  for  "Mandatory  Adjustments" 
and  "Permitted  Amendments"  to  the 
Schedule  of  Regulatory  Fees.'°  Section 
9(b)(2),  entitled  "Mandatory 
Adjustments,"  requires  that  we  revise 
the  Schedule  of  Regulatory  Fees 
whenever  Congress  changes  the  amount 
that  we  are  to  recover  through 
regulatory  fees." 

6.  Section  9(b)(3),  entitled  "Permitted 
Amendments,"  requires  that  we 
determine  annually  whether  additional 
adjustments  to  the  fees  are  warranted, 
taking  into  accoimt  factors  that  are 
reasonably  related  to  the  payer  of  the  fee 
and  factors  that  are  in  the  public 
interest.  In  making  these  amendments, 
we  are  to  "add,  delete,  or  reclassify 
services  in  the  Schedule  to  reflect 
additions,  deletions  or  changes  in  the 
nature  of  its  services."  '^ 

7.  Section  9(i)  requires  that  we 
develop  accounting  systems  necessary 
to  adjust  our  fees  pursuant  to  changes  in 
the  costs  of  regulation  of  various 
services  that  are  subject  to  a  fee,  and  for 
other  purposes.''  For  FY  1997,  we  relied 
for  the  first  time  on  cost  accoimting  data 
to  identify  our  regulatory  costs  and  to 
develop  our  FY  1997  fees  based  upon 
these  costs.  Also,  for  FY  1997,  we 


»47  U.S.C.  159(a). 
">  59  FR  30984  ()un.  16.  1994). 
»47  U.S.C.  159(b).  (f)(1). 
»47CFR  1.1151  efseq. 
«>47  U.S.C  159(b)(2),  (b)(3). 
"47  U.S.C.  159(b)(2). 
'^47  U.S.C.  159(b)(3). 
"47U.S.C159(i). 


limited  the  increase  in  the  amoimt  of 
the  fee  for  any  service  in  order  to  phase 
in  our  reliance  on  cost-based  fees  for 
those  services  whose  revenue 
requirement  would  be  more  than  25 
percent  above  the  revenue  requirement 
which  woidd  have  resulted  from  the 
"mandatory  adjustments"  to  the  FY 
1997  fees  without  incorporation  of 
costs.  This  methodology,  which  we 
continued  to  utilize  for  FY  1998, 
enabled  us  to  develop  regulatory  fees 
which  we  believed  to  be  more  reflective 
of  our  costs  of  regulation,  and  allowed 
us  to  make  revisions  to  our  fees  based 
on  the  fullest  extent  possible,  and 
consistent  with  the  public  interest,  on 
the  actual  costs  of  regulating  those 
services  subject  to  a  fee.  Finally,  section 
9(b)(4)(B)  requires  that  we  notify 
Congress  of  any  permitted  amendments 
90  days  before  those  amendments  go 
into  effect.'* 

m.  Discussion 

A.  Summary  of  FY  1999  Fee 
Methodology 

8.  As  noted.  Congress  has  required 
that  the  Commission  recover 
$172,523,000  for  FY  1999  through  the 
collection  of  regulatory  fees, 
representing  the  costs  applicable  to  our 
ei^orcement,  policy  and  rulemaking, 
international,  and  user  information 
activities." 

9.  In  developing  our  proposed  FY 
1999  fee  schedule,  we  first  determined 
that  we  would  continue  to  use  the  same 
general  methodology  for  "Mandatory 
Adjustments"  to  the  Fee  Schedule  as  we 
used  in  developing  fees  for  FY  1998.  We 
estimated  the  number  of  pa)rment 
units  '6  for  FY  1999  in  order  to 
determine  the  aggregate  amount  of 
revenue  we  would  collect  without  any 
revision  td  our  FY  1998  fees.  Next,  we 
compared  this  revenue  amoimt  to  the 
$172,523,000  that  Congress  has  required 
us  to  collect  in  FY  1999  and  pro-rated 
the  difference  among  all  the  existing  fee 
categories. 

10.  Once  we  established  our  tentative 
FY  1999  fees,  we  evaluated  proposals 
made  by  Commission  staff  concerning 
"Permitted  Amendments"  to  the  Fee 
Schedule  and  to  our  collection 
procedures.  These  proposals  are 
discussed  in  paragraphs  15-19  and  are 
factored  into  our  proposed  FY  1999 
Schedule  of  Regulatory  Fees,  set  forth  in 
Attachment  D. 


11.  Fipally,  we  have  incorporated,  as 
Attachment  F,  proposed  Guidance 
containing  detailed  descriptions  of  each 
fee  category,  information  on  the 
individual  or  entity  responsible  for 
paying  a  particular  fee  and  other  critical 
information  designed  to  assist  potential 
fee  payers  in  determining  the  extent  of 
their  fee  liability,  if  any,  for  FY  1999.'^ 
In  the  following  paragraphs,  we  describe 
in  greater  detail  our  proposed 
methodology  for  establishing  our  FY 
1999  regulatory  fees. 

B.  Development  of  FY  1999  Fees 

1.  Adjustment  of  Payment  Units 

12.  In  calculating  individual  service 
regulatory  fees  for  FY  1999,  we  adjusted 
the  estimated  pajnment  imits  for  each 
service  because  payment  units  for  many 
services  have  changed  substantially 
since  we  adopted  our  FY  1998  fees.  We 
obtained  our  estimated  payment  imits 
through  a  variety  of  means,  including 
our  licensee  data  bases,  actual  prior  year 
pa)nment  records,  and  industry  and 
trade  group  projections.  Whenever 
possible,  we  verified  these  estimates 
from  multiple  sources  to  ensure  the 
acciuttcy  of  these  estimates.  Attachment 
B  provides  a  summary  of  how  revised 
payment  units  were  determined  for  each 
fee  category.'* 

ii.  Calculation  of  Revenue  requirements 

13.  We  next  multiplied  the  revised 
payment  units  for  each  service  by  the 
FY  1998  fees  in  each  category  to 
determine  how  much  revenue  we  would 
collect  without  any  change  to  the  FY 
1998  Schedule  of  Regulatory  Fees.  The 
amount  of  revenue  which  we  would 
collect  without  changes  to  the  Fee 
Schedule  is  approximately  $157.6 
million.  This  amount  is  approximately 
$14.9  million  less  than  the  amount  the 
Commission  is  required  to  collect  in  FY 
1999.  We  then  adjusted  the  revenue 
requirements  for  each  category  on  a 
proportional  basis,  consistent  with 
Section  9(b)(2)  of  the  Act,  to  obtain  an 
estimate  of  the  revenue  requirements  for 
each  fee  category  so  that  the 
Commission  could  collect  $172,523,000 
as  required  by  Congress.  Attachment  C 


'«47  U.S.C.  159(b)(4)(B). 

"47  U.S.C.  159(a). 

Inpayment  units  are  the  number  of  subscribers, 
mobile  units,  pagers,  cellular  telephones,  licenses, 
call  signs,  adjusted  gross  revenue  dollars,  etc. 
which  represent  the  base  volumes  against  which  fee 
amounts  are  calculated. 


■''We  also  will  incorporate  a  similar  Attachment 
in  the  Report  and  Order  concluding  this 
rulemaking.  That  Attachment  will  contain  updated 
information  concerning  any  changes  made  to  the 
proposed  fees  adopted  by  the  Report  and  Order. 

'"It  is  important  to  also  note  that  Congress' 
required  revenue  increase  in  regulatory  fee 
payments  of  approximately  six  percent  in  FY  1999 
will  not  foil  equally  on  all  payers  because  payment 
units  have  changed  in  several  services.  When  the 
number  of  payment  units  in  a  service  increase  from 
one  year  to  another,  fees  do  not  have  to  rise  as 
much  as  they  would  if  payment  units  had  decreased 
or  remained  stable.  Declining  payment  units  have 
the  opposite  effect  on  fees. 
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provides  detailed  calculations  showing 
how  we  determined  the  revised  revenue 
amounts  to  be  raised  for  each  service. 

iii.  Recalculation  of  Fees 

14.  Once  we  determined  the  amount 
of  fee  revenue  that  it  is  necessary  to 
collect  from  each  class  of  licensee,  we 
divided  the  revenue  requirement  by  the 
number  of  pajnoient  imits  (and  by  the 
license  term,  if  applicable,  for  "small" 
fees)  to  obtain  actual  fee  amounts  for 
each  fee  category.  These  calculated  fee 
amoimts  were  then  roimded  in 
accordance  with  section  9(b)(3)  of  the 
Act.  See  Attachment  C. 

iv.  Proposed  Changes  to  Fee  Schedule 

15.  We  examined  the  results  of  our 
calculations  to  determine  if  further 
adjustments  of  the  fees  and/or  changes 
to  payment  procedures  were  warranted 
based  upon  the  public  interest  and  other 
criteria  established  in  47  U.S.C. 
159(bK3).  "  As  a  result  of  this  review, 
we  are  proposing  the  following 


"Permitted  Amendments"  to  our  Fee 
Schedule: 

a.  FY  1999  Fee  Schedule  To  Be  Based 
on  Mandatory  Adjustments 

16.  We  are  proposing  that  the  FY  1999 
fee  schedule  be  based  on  the  mandatory 
adjustments  as  computed  in  Attachment 
C  and  in  accordance  with  section  9(b)(2) 
of  the  Act. 

b.  Reduction  of  the  FM  Construction 
Permit  Fee 

17.  In  the  original  Congressional  fee 
schedule,  the  FM  Construction  Permit 
fee  was  set  at  $500  (Five  times  the  AM 
Construction  Permit  Fee  of  $100).  In 
succeeding  year's  schedules,  nearly  the 
same  relationship  has  prevailed  as 
evidenced  by  the  calciilated  FM 
Construction  Permit  fee  for  FY  1999  of 
$1,250  (compared  to  the  calculated  AM 
Construction  Permit  fee  for  FY  1999  of 
$255). 

18.  Several  parties  have  informally 
expressed  concern  that  the  FM 
Construction  Permit  fee  is  out  of 


proportion  in  relation  to  the  fees 
imposed  on  licensed  FM  stations 
particularly  in  less  populated  areas.  At 
the  same  time,  it  should  be  noted  that 
the  regulatory  costs  borne  by  the 
Commission  applicable  to  FM 
Construction  Permits  is  significantly 
higher  than  its  costs  for  AM 
Construction  Permits. 

19.  We  seek  comment  on  a  staff 
proposal  to  make  a  permitted 
amendment  to  the  schedule  of 
regulatory  fees  for  FY  1999  reducing  the 
FM  Construction  Permit  fee  to  $765 
(three  times  the  AM  Construction 
Permit  fee).  This  reduction  would  result 
in  a  loss  of  $145,500  in  estimated 
regulatory  fee  collections. 

V.  Effect  of  Revenue  Redistributions  on 
Major  Constituencies 

20.  The  following  chart  illustrates  the 
relative  percentage  of  the  overall 
revenue  requirements  borne  by  the 
major  constituencies  since  the  inception 
of  regulatory  fees  in  FY  1994. 


Percentage  of  Revenue  Collected  by  Constttuency 


FY  1994 
(actual) 

FY  1995 
(actual) 

FY  1996 
(actual) 

FY  1997 
(actual) 

FY  1998 
(actual) 

FY  1999 
(proposed) 

Cabte   TV   Operators    (Inc.    CARS    U- 

censes) 

Broadcast  Licensees 

41.4 
23.8 

3.3 
25.0 

6.5 

24.0 
13.8 
3.6 
44.5 
14.1 

33.4 
14.6 

4.0 
40.9 

7.1 

21.8 
14.1 

5.0 
49.8 

9.3 

17.9 
15.6 
5.3 
47.5 
13.7 

17.9 
15.4 

Satellite  Operators  (Inc.  Eartti  Stations)  .. 
Common  Carriers 

5.6 
47.1 

Wireless  Licensees 

14.0 

Total 

100.0 

100.0 

100.0 

100.0 

100.0 

100.0 

C.  Notice  of  Inquiry  Issues 

21.  On  November  10, 1998,  the 
Commission  adopted  a  Notice  of  Inquiry 
in  this  proceeding  seeking  comments  on 
five  specific  issues.^''  Briefly,  the  issues 
for  which  comments  were  sought 
included:  (1)  Clarification  of  the 
Conmiercial  Mobile  Radio  Services 
("CMRS")  fee  categories  and 
demarcation  of  which  types  of  services 
or  usage  to  include  in  each  category;  2> 
(2)  determination  of  the  appropriate 
basis  for  assessing  regulatory  fees  on 
geostationary  orbit  space  stations 
("GSOs");  (3)  determination  of  the 
appropriate  method  of  assessing  ova 
regulatory  costs  associated  with  non- 
geostationary  orbit  space  station  systems 
("NGSOs")  to  licensees  which  have 
launched  satellites  or  to  all  NGSO 
licensees;  (4)  whether  we  should  base 
revenues  for  interstate  telephone  service 


providers  on  the  Universal  Services 
Fund's  end  user  methodology  rather 
than  the  Telecommimication  Relay 
Services  Fund  adjusted  gross  revenue 
methodology;  and  (5)  whether  we 
shoidd  create  a  "new  services"  category 
in  our  cost  accounting  system  in  which 
costs  associated  with  development  of 
new  services,  regardless  of  the  service, 
would  be  proportionately  assessed  to  all 
feeable  categories  rather  than  assessed 
to  existing  licensees  in  the  same  service 
category. 

22.  In  the  interest  of  expediting  this 
NPRM,  we  are  deferring  analysis  of  the 
comments  and  replies  received  pursuant 
to  the  NOI  for  inclusion  in  the  final 
Report  and  Order  in  this  proceeding. 
Commenters  do  not  need  to  resubmit 
these  same  arguments  in  response  to 
this  NPRM.  Further,  the  basis  for 
assessing  revenues  for  interstate  . 


telephone  service  providers  is  best 
delayed  until  the  conclusion  of  CC 
Docket  No.  98-171,  In  the  Matter  of 
1998  biennial  Regulatory  Review — 
Streamlined  Contributor  Reporting 
Requirements  Associated  with 
Administration  of  Telecommunications 
Relay  Services,  North  American 
Numbering  Plan,  Local  Number 
Portability,  and  Universal  Service 
support  Mechanisms.^ 

D.  Procedures  for  Payment  of  Regulatory 
Fees 

23.  Generally,  we  propose  to  retain 
the  procedures  that  we  have  established 
for  the  payment  of  regulatory  fees. 
Section  9(f)  requires  that  we  permit 
"payment  by  installments  in  the  case  of 
fees  in  large  amoimts,  and  in  the  case  of 
small  amoimts,  shall  require  the 
payment  of  the  fee  in  advance  for  a 


"In  FY  1997  and  FY  1998  we  limited  increases 
to  25%.  For  FY  1999,  none  of  the  proposed  fee 
incroases  exceed  25%. 

2063  FR  70090  (Dec.  18, 1998). 


2<  In  this  regard  we  specifically  request  additional 
comments  on  a  proposal  raised  by  BellSouth 
Wireless  in  its  Petitions  for  Reconsideration  of  the 
FY  1997  and  FY  1998  Rulemakings,  that  the 


Commission  reclassify  900  MHz  SMR  Service  into 
the  CMRS  Me6--igB  Service. 

23 FCC  98-233,  released  September  25,  1998,  S3 
FR  54090  (Oct.  8,  1998). 
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number  of  years  not  to  exceed  the  tenn 
of  the  license  held  by  the  payer."  See  47 
U.S.C.  159(f)(1).  Consistent  with  section 
9(f),  we  are  again  proposing  to  establish 
three  categories  of  fee  payments,  based 
upon  the  category  of  service  for  which 
the  fee  payment  is  due  and  the  amount 
of  the  fee  to  be  paid.  The  fee  categories 
are  (1)  "standard"  fees,  (2)  "large"  fees, 
and  (3)  "small"  fees. 

i.  Annual  Payments  of  Standard  Fees 

24.  As  we  have  in  the  past,  we  are 
proposing  to  treat  regulatory  fee 
payments  by  certain  licensees  as 
"standard  fees"  which  are  those 
regulatory  fees  that  are  payable  in  full 
on  an  annual  basis.  Payers  of  standard 
fees  are  not  required  to  make  advance 
payments  for  their  full  Ucense  term  and 
are  not  eligible  for  installment 
payments.  All  standard  fees  are  payable 
in  full  on  the  date  we  establish  for 
pajnnent  of  fees  in  their  regulatory  fee 
category.  The  payment  dates  for  each 
regidatory  fee  category  will  be 
announced  either  in  the  Report  and 
Order  terminating  this  proceeding  or  by 
public  notice  in  the  Federal  Register 
pursuant  to  authority  delegated  to  the 
Managing  Director. 

ii.  Installment  Payments  for  Large  Fees 

25.  While  we  are  mindful  that  time 
constraints  may  preclude  an 
opportimity  for  installment  payments, 
we  propose  that  regulatees  in  any 
category  of  service  with  a  liability  of 
$12,000  or  more  be  eligible  to  make 
installment  pa3mients  and  that 
eligibility  for  installment  payments  be 
based  upon  the  amount  of  either  a  single 
regulatory  fee  payment  or  combination 
of  fee  payments  by  the  same  licensee  or 
regulatee.  We  propose  that  regulatees 
eligible  to  make  installment  payments 
may  submit  their  required  fees  in  two 
equal  payments  (on  dates  to  be 
armoimced)  or,  in  the  alternative,  in  a 
single  payment  on  the  date  that  their 
final  installment  payment  is  due.  Due  to 
statutory  constraints  concerning 
notification  to  Congress  prior  to  actual 
collection  of  the  fees,  however,  it  is 
imlikely  that  there  will  be  sufficient 
time  for  installment  payments,  and  that 
regulatees  eligible  to  make  installment 
payments  will  be  required  to  pay  these 
fees  on  the  last  date  that  fee  payments 
may  be  submitted.  The  dates  for 
installment  payments,  or  a  single 
payment,  will  be  annoujiced  either  in 
the  Report  and  Order  terminating  this 
proceeding  or  by  public  notice 
published  in  the  Federal  Register 
pursuant  to  authority  delegated  to  the 
Managing  Director. 


iii.  Advance  Payments  of  Small  Fees 

26.  As  we  have  in  the  past,  we  are 
proposing  to  treat  regulatory  fee 
payments  by  certain  licensees  as 
"small"  fees  subject  to  advance  payment 
consistent  with  die  requirements  of 
section  9(0(2).  We  propose  that  advance 
payments  will  be  required  fi'om 
licensees  of  those  services  that  we 
decided  would  be  subject  to  advance 
payments  in  our  FY  1994  Report  and 
Order,  and  to  those  additional  payers  set 
forth  herein.23  We  are  also  proposing 
that  payers  of  advance  fees  will  submit 
the  entire  fee  due  for  the  full  term  of 
their  licenses  when  filing  their  initial, 
renewal,  or  reinstatement  application. 
Regulatees  subject  to  a  payment  of  small 
fees  shall  pay  the  amount  due  for  the 
CTUxent  fiscal  year  multiplied  by  the 
nimiber  of  years  in  the  term  of  their 
requested  license.  In  the  event  that  the 
required  fee  is  adjusted  following  their 
payment  of  the  fee,  the  payer  would  not 
be  subject  to  the  payment  of  a  new  fee 
imtil  filing  an  application  for  renewal  or 
reinstatement  of  the  license.  Thus, 
payment  for  the  full  license  term  would 
be  made  based  upon  the  regidatory  fee 
applicable  at  the  time  the  application  is 
filed.  The  effective  date  for  payment  of 
small  fees  established  in  this  proceeding 
will  be  announced  in  our  Report  and 
Order  terminating  this  proceeding  or  by 
public  notice  published  in.  the  Federal 
Register  pursuant  to  authority  delegated 
to  the  Managing  Director. 

iv.  Minimum  Fee  Pa)anent  Liability 

27.  As  we  have  in  the  past,  we  are 
proposing  that  regulatees  whose  total 
regulatory  fee  liability,  including  all 
categories  of  fees  for  which  payment  is 
due  by  an  entity,  amoimts  to  less  than 
$10  will  be  exempted  from  fee  payment 
in  FY  1999. 

V.  Standard  Fee  Calculations  and 
Payment  Dates 

28.  As  noted,  the  time  for  payment  of 
standard  fees  and  any  installment 
payments  vnll  be  announced  in  our 
Report  and  Order  terminating  this 
proceeding  or  will  be  published  in  the 
Federal  Register  pursuant  to  authority 
delegated  to  the  Managing  Director.  For 
licensees,  permittees  and  holders  of 
other  authorizations  in  the  Common 
Carrier,  Mass  Media,  and  Cable  Services 
whose  fees  are  not  based  on  a 
subscriber,  unit,  or  circuit  count,  we  are 


proposing  that  fees  be  paid  for  any 
authorization  issued  on  or  before 
October  1. 1998?* 

29.  In  the  case  of  regulatees  whose 
fees  are  based  upon  a  subscriber,  unit  or 
circuit  coimt,  the  nmnber  of  a 
regulatees'  subscribers,  units  or  circuits 
on  December  31, 1998,  will  be  used  to 
calculate  the  fee  payment ^^ 

E.  Schedule  of  Regulatory  Fees 

30.  The  Commission's  proposed 
Schedule  of  Regulatory  Fees  for  FY  1999 
is  contained  in  Attachment  D  of  this 
NPRM. 

IV.  Procedural  Matters 

A.  Comment  Period  and  Procedures 

31.  Pursuant  tp  sections  1.415  and 
1.419  of  the  Conmiission's  rules,  47  CFR 
1.415, 1.419,  interested  parties  may  file 
comments  on  or  before  April  19, 1999, 
and  reply  comments  on  or  before  April 
29, 1999.  Comments  may  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.26 

32.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
However,  if  multiple  docket  or 
rulemaking  numbers  appear  in  the 
caption  of  this  proceeding,  commenters 
must  transmit  one  electronic  copy  of  the 
conunents  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
nimiber.  Parties  may  also  submit  an 
electronic  comment  by  e-mail  via    • 
Internet.  To  get  filing  instructions  for  e- 
mail  comments,  commenters  shoidd 
send  an  e-mail  to  ecfsdfcc.gov,  and 
should  include  the  following  words  in 
the  body  of  the  message,  "get  form 
<your  e-mail  address."  A  sample  form 
and  directions  will  be  sent  in  reply. 

33.  Parties  who  choose  to  file  oy 
paper  must  file  an  original  and  four 


u  Applicants  for  new,  renewal  and  reinstatement 
licenses  in  the  following  services  will  be  required 
to  pay  their  regulatory  fees  in  advance:  Land  Mobile 
Services,  Microwave  Services.  Marine  (Ship) 
Service,  Marine  (Coast)  Service,  Private  Land 
Mobile  (Other)  Services,  Aviation  (Aircraft)  Service, 
Aviation  (Ground)  Service,  General  Mobile  Radio 
Service  (GMRS). 


"  Where  a  license  or  authorization  is  transferred 
or  assigned  after  October  1, 1998,  the  fee  shall  be 
paid  by  the  licensee  or  holder  of  the  authorization 
on  the  date  that  the  payment  is  due. 

^  Cable  system  operators  are  to  compute  their 
subscribers  as  follows:  Number  of  single  family 
dwellings  +  number  of  individual  households  in 
multiple  dwelling  unit  (apartments,  condominiums, 
mobile  home  parks,  etc.)  paying  at  the  basic 
subscriber  rate  ■*-  bulk  rate  customers  -f  courtesy  and 
free  service.  Note:  Bulk-Rate  Customers  =  Total 
annual  bulk-rate  charge  divided  by  basic  annual 
subscription  rate  for  individual  households.  Cable 
system  operators  may  base  their  count  on  "a  typical 
day  in  the  last  full  week"  of  December  1998,  rather 
than  on  a  count  as  of  December  31, 1998. 

^Electronic  Filing  of  Documents  in  Rulemaking 
Proceedings,  63  FR  24121  (1998). 
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copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appear  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  niunber.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretary,  Federal  Commimications 
Commission,  445  12th  Street,  S.W., 
TW-A325,  Washington,  D.C.  20554. 

34.  Parties  who  choose  to  file  by 
paper  shoiild  also  submit  their 
comments  on  diskette.  These  diskettes 
should  be  submitted  to:  Terry  Johnson, 
Office  of  Managing  Director,  Federal 
Conmiunications  Commission,  445  12th 
Street,  S.W.,  1-C807,  Washington,  D.C. 
20554.  Such  a  submission  should  be  on 
a  3.5  inch  diskette  formatted  in  an  IBM 
compatible  format  using  WordPerfect 
5.1  for  Windows  or  compatible  software. 
The  diskette  should  be  accompanied  by 
a  cover  letter  and  should  be  subnoitted 
in  "read  only"  mode.  The  diskette 
shoidd  be  clearly  labelled  with  the 
commenter's  name,  proceeding 
(including  the  lead  docket  number  in 
this  case  MD  Docket  No.  98-200,  type 
of  pleading  (comment  or  reply 
comment),  date  of  submission,  and  the 
name  of  the  electronic  file  on  the 
diskette.  The  label  should  also  include 
the  following  phrase  "Disk  Copy — Not 
an  Original."  Each  diskette  should 
contain  only  one  party's  pleadings, 
preferably  in  a  single  electronic  file.  In 
addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  N.W.,  Washington,  D.C.  20037. 

35.  Documents  filed  in  this 
proceeding  will  be  available  for  public 
inspection  during  regular  business 
hovas  in  the  FCC  Reference  Center,  of 
the  Federal  Communications 
Commission,  Room  CY-A257, 445  12th 
Street,  S.W.,  Washington,  D.C.  20554. 
and  will  be  placed  on  the  Commission's 
"Internet  site." 

B.  Ex  Parte  Rules 

36.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Simshine  Agenda 
period,  provided  they  are  disclosed 
pursuant  to  the  Conunission's  rules.^ 

C.  Initial  Regulatory  Flexibility  Analysis 

37.  As  required  by  the  Regulatory 
Flexibility  Act,^^  the  Commission  has 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  impact  on  small  entities  of  the 


proposals  suggested  ifi  this  document. 
The  IRFA  is  set  forth  as  Attachment  A. 
Written  public  comments  are  requested 
with  respect  to  the  IRFA.  These 
comments  must  be  filed  in  accordance 
with  the  same  filing  deadlines  for 
comments  on  the  rest  of  the  NPRM,  but 
they  must  have  a  separate  and  distinct 
heading,  designating  the  comments  as 
responses  to  the  IRFA.  The  Office  of 
Public  Afibirs,  Reference  Operations 
Division,  shall  send  a  copy  of  this 
NPRM,  including  the  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  the  Regulatory  Flexibility  Act. 

D.  Authority  and  Further  Information 

38.  Authority  for  this  proceeding  is 
contained  in  sections  4(i)  and  (j),  9,  and 
303(r]  of  the  Communica^ons  Act  of 
1934,  as  amended.^  It  is  ordered  that 
this  NPRM  is  adopted.  It  is  further 
ordered  that  the  Commission's  Office  of 
Public  Affairs,  Reference  Operations 
Division,  shall  send  a  copy  of  this 
NPRM,  including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

39.  Further  information  about  this 
proceeding  may  be  obtained  by 
contacting  the  Fees  Hotline'  at  (202) 
418-0192. 

Federal  Communications  Comniission. 
Magalie  Roman  Salas, 

Secretary. 

Attachment  A — Initial  Regulatory 
Flexibility  Analysis 

1.  As  required  by  the  RegiUatory 
Flexibility  Act  (RFA),3o  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  the  present  Notice  of 
Proposed  Rulemaking,  In  the  Matter  of 
Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1 999. 
Written  public  comments  are  requested 
on  this  IRFA.  Comments  must  be 
identified  as  responses  to  the  IRFA  and 
must  be  filed  by  the  deadlines  for 
conunents  on  the  IRFA  provided  above 
in  paragraph  31.  The  Commission  will 
send  a  copy  of  the  NPRM,  including  this 
IRFA,  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration.^' 
In  addition,  the  NPRM  and  IRFA  (or 


summaries  thereof)  will  be  published  in 
the  Federal  Register.^^ 

I.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

2.  This  rulemaking  proceeding  is 
initiated  to  obtain  comments  concerning 
the  Commission's  proposed  amendment 
of  its  Schedule  of  Regulatory  Fees.  For 
Fiscal  Year  1999,  we  intend  to  collect 
regulatory  fees  in  the  amount  of 
$172,523,000,  the  amount  that  Congress 
has  required  the  Commission  to  recover. 
The  Commission  seeks  to  collect  the 
necessary  amount  through  its  proposed 
revised  fees,  as  contained  in  the 
attached  Schedule  of  Regulatory  Fees,  in 
the  most  efficient  manner  possible  and 
without  undue  burden  to  the  public. 

n.  Legal  Basis 

3.  This  action,  including  publication 
of  proposed  rules,  is  authorized  under 
Sections  {4)(i)  and  (j),  9,  and  303(r)  of 
the  Communications  Act  of  1934.  as 
amended.33 

m.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

4.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
snutll  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.^  The 
RFA  generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction." ''  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
imder  the  Small  Business  Act.^  A  small 
business  concern  is  one  which:  (1)  is 
independentiy  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).^^  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independentiy 
owned  and  operated  and  is  not 
dominant  in  its  field."  ^^  Nationwide,  as 
of  1992,  there  were  approximately 


2^47  CFR  1.1202. 1.1203  and  1026(a). 
»5U.S.C.603. 


»47  U.S.C.  154(iHi),  159,  &  303(r). 

W5  U.S.C.  603.  The  RFA,  5  U.S.C  601  ef  seq..  has 
been  amended  by  the  Contract  With  America 
Advancement  Act  of  1996.  Public  Law  No.  104-121, 
110  Stat.  847  (1996)  (CWAAA).  Title  11  of  the 
CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 

"  5  U.S.C  603(a). 


"47  U.S.C  154(i)  and  (j).  159.  and  303(r). 

MS  U.S.C  603(b)(3). 

"W.  601(6). 

'*5  U.S.C  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  15  U.S.C. 
632).  Pursuant  to  the  RFA.  the  statutory  definition 
of  a  small  business  applies  "unless  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Federal 
Kegiater."  5  U.S.C.  601(3). 

3^  Small  Business  Act.  15  U.S.C.  632  (1996). 

"5  U.S.C.  601(4). 
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275,801  small  organizations.^'  "Small 
governmental  jurisdiction"  generally 
means  "governments  of  cities,  coimties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000." '•<'  As  of 
1992,  there  were  approximately  85,006 
such  jurisdictions  in  the  United  States.*" 
This  number  includes  38,978  counties, 
cities,  and  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.^^  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  Thus,  of 
the  85,006  governmental  entities,  we 
estimate  that  81,600  (91  percent)  are 
small  entities.  We  further  describe  and 
estimate  the  niunber  of  small  entity 
licensees  and  regulatees  that  may  be 
affected  by  the  proposed  rules,  if 
adopted. 

Cable  Services  or  Systems 

5.  The  SBA  has  developed  a 
definition  of  small  entities  for  cable  and 
other  pay  television  services,  which 
includes  all  such  companies  generating 
$11  million  or  less  in  revenue 
annually.^3  This  definition  includes 
cable  systems  operators,  closed  circuit 
television  services,  direct  broadcast 
satellite  services,  multipoint 
distribution  systems,  satellite  master 
antenna  systems  and  subscription 
television  services.  According  to  the 
Census  Bureau  data  from  1992,  there 
were  1,788  total  cable  and  other  pay 
television  services  and  1,423  had  less 
than  $11  million  in  revenue."^ 

6.  The  Commission  has  developed  its 
own  definition  of  a  small  cable  system 
operator  for  the  purposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.^'  Based  on  our  most  recent 
information,  we  estimate  that  there  were 
1,439  cable  operators  that  qualified  as 
small  cable  system  operators  at  the  end 


'^  1992  Economic  Census,  U.S.  Bureau  of  the 
Census,  Table  6  (special  tabulation  of  data  under 
contract  to  Office  of  Advocacy  of  the  U.S.  Small 
Business  Administration). 

«  5  U.S.C.  601(5). 

"U.S.  Dept.  of  Commerce,  Bureau  of  the  Census, 
"1992  Census  of  Governments." 

«W. 

*'  13  CFR  121.201.  SIC  code  4841. 

**  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report.  Table  2D,  SIC  code  4841  (U.S. 
Bureau  of  the  Census  data  under  contract  to  the 
Office  of  Advocacy  of  the  U.S.  Small  Business 
Administration). 

"  47  CFR  76.901(e).  The  Commission  developed 
this  definition  based  on  its  determination  that  a 
small  cable  system  operator  is  one  with  annual 
revenues  of  $100  million  or  less.  Implementation  of 
Sections  of  the  1992  Cable  Act:  Rate  Regulation, 
Sixth  Report  and  Order  and  Eleventh  Order  on 
Reconsideration.  10  FCC  Red  7393  (1995),  60  FR 
10534  (Feb.  27,  1995). 


of  1995.''*  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
over  400,000  subscribers,  and  others 
may  have  been  involved  in  transactions 
that  caused  them  to  be  combined  with 
other  cable  operators.  Consequently,  we 
estimate  that  there  are  fewer  than  1,439 
small  entity  cable  system  operators. 

7.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1  percent  of  all  subscribers  in  the 
United  States  and  is  not  affiliated  with 
any  entity  or  entities  whose  gross 
annual  revenues  in  the  aggregate  exceed 
$250,000,000." '♦^  The  Commission  has 
determined  that  there  are  66,000,000 
subscribers  in  the  United  States. 
Therefore,  we  fcund  that  an  operator 
serving  fewer  than  660,000  subscribers 
shall  be  deemed  a  small  operator,  if  its 
annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate."^  Based  on  available  data, 
we  find  that  the  number  of  cable 
operators  serving  660,000  subscribers  or 
less  totals  1 ,450.'"  We  do  not  request 
nor  do  we  collect  information 
concerning  whether  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000,^  and  thus  are  imable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  cable  system 
operators  that  would  qualify  as  small 
cable  operators  under  the  definition  in 
the  Communications  Act.  It  shoiild  be 
fiuther  noted  that  recent  industry 
estimates  project  that  there  will  be  a 
total  64,000,000  subscribers,  and  we 
have  based  our  fee  revenue  estimates  on 
that  figure. 

8.  Other  Pay  Services.  Other  pay 
television  services  are  also  classified 
under  Standard  Industrial  Classification 
(SIC)  4841,  which  includes  cable 
systems  operators,  closed  circuit 
television  services,  direct  broadcast 
satellite  services  (DBS),"  multipoint 
distribution  systems  (MDS),'^  satellite 


**Paul  Kagan  Associates,  Inc.,  Cable  TV  Investor. 
Feb.  29, 1996  (based  on  figures  for  Dec.  30, 1995). 

"47  U.S.C.  543(m)(2). 

«W.  76.1403(b). 

■"Paul  Kagan  Associates,  Inc..  Cable  TV  Investor, 
Feb.  29. 1996  (based  on  figures  for  Dec.  30, 1995). 

"'We  do  receive  such  information  on  a  case-by- 
case  basis  only  if  a  cable  operator  appeals  a  local 
franchise  authority's  finding  that  the  operator  does 
not  qualify  as  a  small  cable  operator  pursuant  to 
section  76.1403(b)  of  the  Commission's  rules.  See 
47  CFR  76.1403(d). 

"  Direct  Broadcast  Services  (DBS)  are  discussed 
with  the  international  services,  infra. 

'^  Multipoint  Distribution  Services  (MDS)  are 
discussed  with  the  mass  media  services,  infra. 


master  antenna  systems  (SMATV),  and 
subscription  television  services. 

Common  Carrier  Services  and  Related 
Entities 

9.  The  most  reliable  source  of 
information  regarding  the  total  niunbers 
of  certain  common  carrier  and  related 
providers  nationwide,  as  well  as  the 
numbers  of  commercial  wireless 
entities,  appears  to  be  data  the 
Commission  publishes  annually  in  its 
Telecommunications  Industry  Revenue 
report,  regarding  the 
Telecommunications  Relay  Service 
(TRS).''  According  to  data  in  the  most 
recent  report,  there  are  3,459  interstate 
carriers.5^  These  carriers  include,  inter 
alia,  local  exchange  carriers,  wireline 
carriers  and  service  providers, 
interexchange  carriers,  competitive 
access  providers,  operator  service 
providers,  pay  telephone  operators, 
providers  of  telephone  toll  service, 
providers  of  telephone  exchange 
service,  and  resellers. 

10.  The  SBA  has  defined 
establishments  engaged  in  providing 
"Radiotelephone  Communications"  and 
"Telephone  Communications,  Except 
Radiotelephone"  to  be  small  businesses 
when  they  have  no  more  than  1,500 
employees."  We  discuss  the  total 
estimated  number  of  telephone 
companies  falling  within  the  two 
categories  and  the  number  of  small 
businesses  in  each,  and  we  then  attempt 
to  refine  further  those  estimates  to 
correspond  with  the  categories  of 
telephone  companies  that  are  commonly 
used  under  our  rules. 

11.  Although  some  affected 
incumbent  local  exchange  carriers 
(ILECs)  may  have  1,500  or  fewer 
employees,  we  do  not  believe  that  such 
entities  should  be  considered  small 
entities  within  the  meaning  of  the  RFA 
because  they  are  either  dominant  in 
their  field  of  operations  or  are  not 
independently  owned  and  operated,  and 
therefore  by  definition  not  "small 
entities"  or  "small  business  concerns" 
imder  the  RFA.  Accordingly,  our  use  of 
the  terms  "small  entities"  and  "small 
businesses"  does  not  encompass  small 
ILECs.  Out  of  an  abimdance  of  caution, 
however,  for  regulatory  flexibility 
analysis  purposes,  we  will  separately 
consider  small  ILECs  within  this 


"  FOC,  Telecommimications  Industry  Revenue: 
TRS  Fund  Worksheet  Data,  Figure  2  (Number  of 
Carriers  Paying  Into  the  TRS  Fund  by  Type  of 
Carrier)  (Nov.  1997)  [Telecommunications  Industry 
Revenue). 

"  13  CFR  121.201,  Standard  Industrial 
Classification  (SIC)  codes  4812  and  4813.  See  also 
Executive  Office  of  the  President,  Office  of 
Management  and  Budget,  Standard  Industrial 
Classification  Manual  (1987). 
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analysis  and  use  the  tenn  "small  ILECs" 
to  refer  to  any  ILECs  that  arguably  might 
be  defined  by  the  SB  A  as  "small 
business  concerns."  '* 

12.  Total  Number  of  Telephone 
Companies  Affected.  The  U.S.  Bureau  of 
the  Census  ("Census  Bureau")  reports 
that,  at  the  end  of  1992,  there  were 
3,497  firms  engaged  in  providing 
telephone  services,  as  defined  therein, 
for  at  least  one  year.'"'  This  number 
contains  a  variety  of  different  categories 
of  carriers,  including  local  exchange 
carriers,  interexchange  carriers, 
competitive  access  providers,  cellular 
carriers,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  personal 
communications  services  providers, 
covered  specialized  mobile  radio 
providers,  and  resellers.  It  seems  certain 
that  some  of  those  3,497  telephone 
service  firms  may  not  qualify  as  small 
entities  or  small  ILECs  because  they  are 
not  "independently  owned  and 
operated."  '*  For  example,  a  PCS 
provider  that  is  affiliated  with  an 
interexchange  carrier  having  more  than 
1,500  employees  would  not  meet  the 
definition  of  a  small  business.  It  is 
reasonable  to  conclude  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  or  small 
ILECs  that  may  be  affected  by  the 
proposed  rules,  if  adopted. 

13.  Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  except 
radiotelephone  (wireless)  companies. 
The  Census  Biueau  reports  that  there 
were  2,321  such  telephone  companies 
in  operation  for  at  least  one  year  at  the 
end  of  1992.59  According  to  the  SBA's 
definition,  a  small  business  telephone 
company  other  than  a  radiotelephone 
company  is  one  emplojring  no  more 
than  1,500  persons.^'  All  but  26  of  the 
2,321  non-radiotelephone  companies 
listed  by  the  Census  Bureau  were 
reported  to  have  fewer  than  1,000 
employees.  Thus,  even  if  all  26  of  those 
companies  had  more  than  1 ,500 
employees,  there  would  still  be  2,295 
non-radiotelephone  companies  that 


5*13  CFR  121.201,  SIC  code  4813.  Since  the  time 
of  the  Conunission's  1996  decision,  Implementation 
of  the  Local  Competition  Provisions  in  the 
Telecommunications  Act  of  1996,  First  Report  and 
Order.  11  FCC  Red  15499,  16144-45  (1996).  61  FR 
45476  (Aug.  29, 1996),  the  Commission  has 
consistently  addressed  in  its  regulatory  flexibility 
analyses  the  impact  of  its  rules  on  such  ILECs. 

'''U.S.  Department  of  Commerce,  Bureau  of  the 
Census,  1992  Census  of  Transportation, 
Communications,  and  Utilities:  Establishment  and 
Finn  Size,  at  Firm  Size  1-123  (1995)  [1992  Census). 

'•  See  generally  15  U.S.C.  632(a)(1). 

^  1992  Census,  supra,  at  Finn  Size  1-123. 

"13  CFR  121.201,  SIC  code  4813. 


might  qualify  as  small  entities  or  small 
ILECs.  We  do  not  have  data  specifying 
the  number  of  these  carriers  that  are  not 
independendy  owned  and  operated,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
wireline  carriers  and  service  providers 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  fewer 
than  2,295  small  telephone 
communications  companies  other  than 
radiotelephone  companies  are  small 
entities  or  small  ILECs  that  may  be 
affected  by  the  proposed  rules,  if 
adopted. 

14.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  for  small 
providers  of  local  exchange  services 
(LECs).  The  closest  applicable  definition 
under  the  SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies.*' 
According  to  the  most  recent 
Telecommunications  Industry  Revenue 
data,  1,371  carriers  reported  that  they 
were  engaged  in  the  provision  of  local 
exchange  services.*^  We  do  not  have 
data  specifying  the  number  of  these 
carriers  that  are  either  dominant  in  their 
field  of  operations,  are  not 
independendy  owned  and  operated,  or 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
LECs  that  would  qualify  as  small 
business  concerns  imder  the  SBA's 
definition.  Consequendy,  we  estimate 
that  fewer  than  1,371  providers  of  local 
exchange  service  are  small  entities  or 
small  ILECs  that  may  be  affected  by  the 
proposed  rules,  if  adopted. 

15.  Interexchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services  (IXCs).  The 
closest  applicable  definition  under  the 
SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies.*^^ 
According  to  the  most  recent 
Telecommunications  Industry  Revenue 
data,  143  carriers  reported  that  they 
were  engaged  in  the  provision  of 
interexchange  services.^  We  do  not 
have  data  specifying  the  number  of 
these  carriers  that  are  not  independently 
owned  and  operated  or  have  more  than 
1,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 


precision  the  nimiber  of  IXCs  that 
would  qualify  as  small  business 
concerns  imder  the  SBA's  definition. 
Consequendy,  we  estimate  that  there  are 
fewer  dian  143  small  entify  IXCs  that 
may  be  affected  by  the  proposed  ndes, 
if  adopted. 

16.  Competitive  Access  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
competitive  access  services  providers 
(CAPs).  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
telephone  communications  companies 
other  than  except  radiotelephone 
(wireless)  companies.*'  According  to  the 
most  recent  Telecommunications 
Industry  Revenue  data,  109  carriers 
reported  that  they  were  engaged  in  the 
provision  of  competitive  access 
services.**  We  do  not  have  data 
specifying  the  number  of  these  carriers 
that  are  not  independendy  owned  and 
operated,  or  have  more  than  1,500 
employees,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  CAPs  that  would  qualify 
as  small  business  concerns  under  the 
SBA's  definition.  Consequendy,  we 
estimate  that  there  are  fewer  than  109 
small  entify  CAPs  that  may  be  affected 
by  the  proposed  rules,  if  adopted. 

17.  Operator  Service  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
providers  of  operator  services.  The 
closest  applicable  definition  imder  the 
SBA  ndes  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies.*' 
According  to  the  most  recent 
Telecommunications  Industry  Revenue 
data,  27  earners  reported  that  they  were 
engaged  in  the  provision  of  operator 
services.**  We  do  not  have  data 
specifying  the  number  of  these  carriers 
that  are  not  independently  owned  and 
operated  or  have  more  than  1 ,500 
employees,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  operator  service 
providers  that  would  quahfy  as  small 
business  concerns  under  the  SBA's 
definition.  Consequendy,  we  estimate 
that  there  are  fewer  than  27  small  entify 
operator  service  providers  that  may  be 
affected  by  the  proposed  ndes,  if 
adopted. 

18.  Pay  Telephone  Operators.  Neither 
the  Commission  nor  the  SBA  has 


»'/d. 


^  Telecommunications  Industry  FeverAt,  Figure 

« 13  CFR  121.201,  SIC  code  4813. 

**  Telecommunications  Industry  Revenue,  Figure 
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«13  CFR  121.201,  SIC  code  4813. 

**  Telecommunications  Industry  Revenue.  Figure 

«'  13  CFR  121.201,  SIC  code  4813. 

^  Telecommunications  Industry  Revenue.  Figure 
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developed  a  definition  of  small  entities 
specifically  applicable  to  pay  telephone 
operators.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.*'  According  to  the  most 
recent  Telecommunications  Industry 
Revenue  data,  441  carriers  reported  that 
they  were  engaged  in  the  provision  of 
pay  telephone  services.^"  We  do  not 
have  data  specifying  the  number  of 
these  carriers  that  are  not  independently 
owned  and  operated  or  have  more  than 
1,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  pay  telephone 
operators  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  441  small 
entity  pay  telephone  operators  that  may 
be  affected  by  the  proposed  rules,  if 
adopted. 

19.  Resellers  (including  debit  card 
providers).  Neither  the  Commission  nor 
the  SBA  has  developed  a  definition  of 
small  entities  specifically  applicable  to 
resellers.  The  closest  applicable  SBA 
definition  for  a  reseller  is  a  telephone 
communications  company  other  than 
radiotelephone  (wireless)  companies.^' 
According  to  the  most  recent 
Telecommunications  Industry  Revenue 
data,  339  reported  that  they  were 
engaged  in  the  resale  of  telephone 
service.''^  We  do  not  have  data 
specifying  the  number  of  these  carriers 
that  are  not  independently  owned  and 
operated  or  have  more  than  1 ,500 
employees,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  resellers  that  would 
qualify  as  small  business  concerns 
under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  Aan  339  small  entity  resellers 
that  may  be  affected  by  the  proposed 
rules,  if  adopted. 

20.  800  Service  Subscribers.''^  Neither 
the  Conmiission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  800  service 
("toll  free")  subscribers.  The  most 
reliable  source  of  information  regarding 
the  number  of  800  service  subscribers 
appears  to  be  data  the  Commission 
collects  on  the  800  numbers  in  use.^^ 


2. 


<»  13  CFR  121.201,  SIC  code  4813. 

"'  Telecommunications  Industry  Revenue,  Figure 

^1 13  CFR  121.201.  SIC  code  4813. 

'^  Telecommunications  Industry  Revenue,  Figure 


'"  We  include  all  toll-free  number  subscribers  in 
this  category,  including  888  numbers. 

'*FCC,  CCB  Industry  Analysis  Division,  FCC 
Releases,  Study  on  Telephone  Trends,  Tbl.  20  (May 
16, 1996). 


According  to  our  most  recent  data,  at 
the  end  of  1995,  the  number  of  800 
numbers  in  use  was  6,987,063. 
Similarly,  the  most  reliable  source  of 
information  regarding  the  number  of 
888  service  subscribers  appears  to  be 
data  the  Conunission  collects  on  the  888 
numbers  in  use.''  According  to  our  most 
recent  data,  at  the  end  of  August  1996, 
the  number  of  888  numbers  that  had 
been  assigned  was  2,014,059.  We  do  not 
have  data  specifying  the  niunber  of 
these  subscribers  that  are  not 
independently  owned  and  operated  or 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of  toll 
free  subscribers  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  we 
estimate  that  there  are  fewer  than 
6,987,063  small  entity  800  subscribers 
and  fewer  than  2,014,059  small  entity 
888  subscribers  that  may  be  affected  by 
the  proposed  rules,  if  adopted. 

International  Services 

21.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  licensees  in  the 
international  services.  Therefore,  the 
applicable  definition  of  small  entity  is 
generally  the  definition  imder  the  SBA 
rules  applicable  to  Communications 
Services,  Not  Elsewhere  Classified 
(NEC).'*  This  definition  provides  that  a 
small  entify  is  expressed  as  one  with 
$11.0  million  or  less  in  aimual 
receipts.'"  According  to  the  Census 
Bureau,  there  were  a  total  of  848 
communications  services  providers, 
NEC,  in  operation  in  1992,  and  a  total 
of  775  had  annual  receipts  of  less  than 
$9,999  million.'*  The  Census  report 
does  not  provide  more  precise  data. 

22.  International  Broadcast  Stations. 
Commission  records  show  that  there  are 
20  international  broadcast  station 
licensees.  We  do  not  request  nor  collect 
annual  revenue  information,  and  thus 
are  imable  to  estimate  the  number  of 
international  broadcast  licensees  that 
would  constitute  a  small  business  under 
the  SBA  definition.  However,  the 
Commission  estimates  that  only  six 
international  broadcast  stations  are 
subject  to  regulatory  fee  payments. 

23.  International  Public  Fixed  Radio 
(Public  and  Control  Stations).  There  are 


"  FCC,  CCB  Industry  Analysis  Division,  Long 
Distance  Carrier  Code  Assignments,  p.  80,  Tbl.  lOB 
(Oct.  18, 1996). 

^^An  exception  is  the  Direct  Broadcast  Satellite 
(DBS)  Service,  infta. 

"  13  CFR  120.121.  SIC  code  4899. 

'» 1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  2D,  SIC  codb  4899  (U.S. 
Bureau  of  the  Census  data  under  contract  to  the 
Office  of  Advocacy  of  the  U.S.  Small  Business 
Administration). 


3  licensees  in  this  service  subject  to 
payment  of  regulatory  fees.  We  do  not 
request  nor  collect  annual  revenue 
information,  and  thus  are  unable  to 
estimate  the  niunber  of  international 
broadcast  licensees  that  would 
constitute  a  small  business  under  the 
SBA  definition. 

24.  Fixed  Satellite  Transmit/Receive 
Earth  Stations.  There  are  approximately 
3100  earth  station  authorizations,  a 
portion  of  which  are  Fixed  Satellite 
Transmit/Receive  Earth  Stations.  We  do 
not  request  nor  collect  annual  revenue 
information,  and  thus  are  imable  to 
estimate  the  number  of  the  earth 
stations  that  would  constitute  a  small 
business  under  the  SBA  definition. 

25.  Fixed  Satellite  Small  Transmit/ 
Receive  Earth  Stations.  There  are  3100 
earth  station  authorizations,  a  portion  of 
which  are  Fixed  Satellite  Small 
Transmit/Receive  Earth  Stations.  We  do 
not  request  nor  collect  aimual  revenue 
information,  and  thus  are  unable  to 
estimate  the  number  of  fixed  satellite 
transmit/receive  earth  stations  that  may 
constitute  a  small  business  under  the 
SBA  definition. 

26.  Fixed  Satellite  Very  Small 
Aperture  Terminal  (VSAT)  Systems. 
These  stations  operate  on  a  primary 
basis,  and  fi'equency  coordination  with 
terrestrial  microwave  systems  is  not 
required.  Thus,  a  single  "blanket" 
application  may  be  filed  for  a  specified 
number  of  small  antennas  and  one  or 
more  hub  stations.  The  Commission  has 
processed  377  applications.  We  do  not 
request  nor  collect  annual  revenue 
information,  and  thus  are  unable  to 
estimate  the  number  of  VSAT  systems 
that  would  constitute' a  small  business 
under  the  SBA  definition. 

27.  Mobile  Satellite  Earth  Stations. 
There  are  11  licensees.  We  do  not 
request  nor  collect  annual  revenue 
information,  and  thus  are  unable  to 
estimate  of  the  number  of  mobile 
satellite  earth  stations  that  would 
constitute  a  small  business  under  the 
SBA  definition. 

28.  Radio  Determination  Satellite 
Earth  Stations.  There  are  four  licensees. 
We  do  not  request  nor  collect  annual 
revenue  information,  and  thus  are 
imable  to  estimate  the  number  of  radio 
determination  satellite  earth  stations 
that  would  constitute  a  small  business 
under  the  SBA  definition. 

29.  Space  Stations  (Geostationary). 
Commission  records  reveal  that  there 
are  43  Geostationary  Space  Station 
licensees.  We  do  not  request  nor  collect 
annual  revenue  information,  and  thus 
are  unable  to  estimate  the  number  of 
geostationary  space  stations  that  would 
constitute  a  small  business  under  the 
SBA  definition. 
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30.  Space  Stations  (Non- 
Geostationary).  There  are  12  Non- 
Geostationary  Space  Station  licensees, 
of  which  only  two  systems  are 
operational.  We  do  not  request  nor 
collect  annual  revenue  information,  and 
thus  are  unable  to  estimate  of  the 
niunber  of  non-geostationary  space 
stations  that  would  constitute  a  small 
business  under  the  SBA  definition. 

31.  Direct  Broadcast  Satellites. 
Because  DBS  provides  subscription 
services,  DBS  fells  within  the  SBA- 
recognized  definition  of  "Cable  and 
Other  Pay  Television  Services.  "^^  jhis 
definition  provides  that  a  small  entity  is 
one  with  $11.0  million  or  less  in  annual 
receipts.8o  As  of  December  1996,  there 
were  eight  DBS  licensees.  However,  the 
Commission  does  not  collect  annual 
revenue  data  for  DBS  and,  therefore,  is 
imable  to  ascertain  the  number  of  small 
DBS  licensees  that  could  be  impacted  by 
these  proposed  rules.  Although  DBS 
service  requires  a  great  investment  of 
capital  for  operation,  there  are  several 
new  entrants  in  this  field  that  may  not 
yet  have  generated  $11  million  in 
annual  receipts,  and  therefore  may  be 
categorized  as  small  businesses,  if 
independently  owned  and  operated. 

Mass  Media  Services 

32.  Commercial  Radio  and  Television 
Services.  The  proposed  rules  and 
policies  will  apply  to  television 
broadcasting  licensees  and  radio 
broadcasting  licensees. ^^  The  SBA 
defines  a  television  broadcasting  station 
that  has  $10.5  million  or  less  in  annual 
receipts  as  a  small  business.^^ 
Television  broadcasting  stations  consist 
of  establishments  primarily  engaged  in 
broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services.^^ 


"13  CFR  120.121,  SIC  code  4841. 

"IS  CFR  121.201,  SIC  code  4841. 

■*  While  we  tentatively  believe  that  the  SBA's 
definition  of  "small  business"  greatly  overstates  the 
number  of  radio  and  television  broadcast  stations 
that  are  small  businesses  and  is  not  suitable  for 
purposes  of  determining  the  impact  of  the  proposals 
on  small  television  and  radio  stations,  for  purposes 
of  this  Notice  we  utilize  the  SBA's  definition  in 
determining  the  number  of  small  businesses  to 
which  the  proposed  rules  would  apply.  We  reserve 
the  right  to  adopt,  in  the  future,  a  more  suitable 
definition  of  "small  business"  as  applied  to  radio 
and  television  broadcast  stations  or  other  entities 
subject  to  the  proposed  rules  in  this  Notice,  and  to 
consider  further  the  issue  of  the  number  of  small 
entities  that  are  radio  and  television  broadcasters  or 
other  small  media  entities.  See  Report  and  Order  in 
MM  Docket  No.  93-48  (Children's  Television 
Pmgramming),  11  FCC  Red  10660, 10737-38  (1996), 
61  FR  43981  (Aug.  27. 1996),  citing  5  U.S.C.  601(3). 

« 13  CFR  121.201,  SIC  code  4833. 

'^  Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce, 
1992  Census  of  Transportation,  Communications 
and  Utilities,  Establishment  and  Firm  Size,  Series 


Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  television  stations.**  Also 
included  are  establishments  primarily 
engaged  in  television  broadcasting  and 
which  produce  taped  television  program 
materials.B^  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are 
classified  under  another  SIC  number.  "* 
There  were  1,509  television  stations 
operating  in  the  nation  in  1992."^  That 
number  has  remained  fairly  constant  as 
indicated  by  the  approximately  1,564 
operating  television  broadcasting 
stations  in  the  nation  as  of  December  31, 
1997.88  For  1992,89  the  number  of 
television  stations  that  produced  less 
than  $10.0  million  in  revenue  was  1,155 
establishments.^"  Only  commercial 
stations  are  subject  to  regulatory  fees. 

33.  Additionally,  the  Small  Business 
Administration  defines  a  radio 
broadcasting  station  that  has  $5  million 
or  less  in  annual  receipts  as  a  small 
business.^'  A  radio  broadcasting  station 
is  an  establishment  primarily  engaged  in 
broadcasting  aural  programs  by  radio  to 
the  public.'^  Included  in  this  industry 
are  commercial,  religious,  educational, 
and  other  radio  stations.^^  Radio 
broadcasting  stations  which  primarily 
are  engaged  in  radio  broadcasting  and 
which  produce  radio  program  materials 
are  similarly  included.^  However,  radio 


UC92-S-1,  Appendix  A-9  (1995)  {1992  Census, 
Series  UC92-S-1]. 

•*  Id.;  see  Executive  Office  of  the  President,  Office 
of  Management  and  Budget,  Standard  Industrial 
Classification  Manual  (1987),  at  283,  which 
describes  "Television  Broadcasting  Stations"  (SIC 
code  4833)  as:  "Establishments  primarily  engaged 
in  broadcasting  visual  programs  by  television  to  the 
public,  except  cable  and  other  pay  television 
services.  Included  in  this  industry  are  commercial, 
religious,  educational  and  other  television  stations. 
Also  included  here  are  establishments  primarily 
engaged  in  television  broadcasting  and  which 
produce  taped  television  program  materials." 

•*  1992  Census,  Series  UC92-S-1.  at  Appendix  A- 
9. 

••W.,  SIC  code  7812  (Motion  Picture  and  Video 
Tape  Production);  SIC  code  7922  (Theatrical 
Producers  and  Miscellaneous  Theatrical  Services) 
(producers  of  live  radio  and  television  programs). 

«"  FCC  News  Release  No.  31327  (Jan.  13, 1993); 
1992  Census,  Series  UC92-S-1.  at  Appendix  A-9. 

"FCC  News  Release,  "Broadcast  Station  Totals  as 
of  Dec.  31,1997." 

**  A  census  to  determine  the  estimated  number  of 
Communications  establishments  is  performed  every 
five  years,  in  years  ending  with  a  "2"  or  "7."  See 
1992  Census,  Series  UC92-S-1.  at  m. 

"<>The  amount  of  SIO  million  was  used  to 
estimate  the  number  of  small  business 
establishments  because  the  relevant  Census 
categories  stopped  at  $9,999,999  and  began  at 
SIO.OOO.OOO.  No  category  for  $10.5  million  existed. 
Thus,  the  number  is  as  accurate  as  it  is  possible  to 
calculate  with  the  available  infbrmatioa. 

»'  13  CFR  121.201,  SIC  code  4832. 

"  1992  Census,  Series  UC92-S-1,  at  Appendix  A- 
9. 

"/rf. 


stations  which  are  separate 
establishments  and  are  primarily 
engaged  in  producing  radio  program 
material  are  classified  under  another 
SIC  number.^''  The  1992  Census 
indicates  that  96  percent  (5,861  of 
6,127)  radio  station  establishments 
produced  less  than  $5  million  in 
revenue  in  1992.^  Official  Commission 
records  indicate  that  11,334  individual 
radio  stations  were  operating  in  1992.^"^ 
As  of  December  31, 1997,  Commission 
records  indicate  that  12,270  radio 
stations  were  operating,  of  which  7,465 
were  FM  stations.^  Only  commercial 
stations  are  subject  to  regulatory  fees. 

34.  Thus,  the  proposed  rules,  if 
adopted,  will  affect  approximately  1,558 
full  power  television  stations, 
approximately  1,200  of  which  are 
considered  small  businesses.^ 
Additionally,  the  proposed  rules  will 
affect  some  12,156  full  power  radio 
stations,  approximately  11,670  of  which 
are  small  businesses."^ These  estimates 
may  overstate  the  number  of  small 
entities  because  the  revenue  figures  on 
which  they  are  based  do  not  include  or 
aggregate  revenues  bom  non-television 
or  non-radio  affiliated  companies.  There 
are  also  1 ,952  low  power  television 
stations  (LPTV).'O'  Given  the  nature  of 
this  service,  we  will  presume  that  all 
LPTV  licensees  qualify  as  small  entities 
under  the  SBA  definition. 

Alternative  Classification  of  Small 
Stations 

35.  An  alternative  way  to  classify 
small  radio  and  television  stations  is  by 
number  of  employees.  The  Commission 
ciurently  applies  a  standard  based  on 
the  number  of  employees  in 
administering  its  Equal  Emplojonent 
Opportunity  Rule  (EEO)  for 
broadcasting.'"^  Thus,  radio  or 

'>^Id. 

«*The  Census  Bureau  counts  radio  stations 
located  at  the  same  facility  as  one  establishment. 
Therefore,  each  co-located  AM/FM  combination 
counts  as  one  establishment. 

^  FCC  News  Release,  No.  31327  (Jan.  13. 1993). 

^  FCC  News  Release,  "Broadcast  Station  Totals  as 
of  December  31, 1997." 

"We  use  the  77  percent  figiue  of  TV  stations 
operating  at  less  than  SIC  million  for  1992  and 
apply  it  to  the  1997  total  of  1558  TV  stations  to 
arrive  at  1,200  stations  categorized  as  small 
businesses. 

■00  We  use  the  96%  figure  of  radio  station 
establishments  with  less  than  $5  million  revenue 
from  the  Census  data  and  apply  it  to  the  12.088 
individual  station  count  to  arrive  at  11,605 
individual  stations  as  small  businesses. 

"»  FCC  News  Release,  No.  7033  (Mar.  6. 1997). 

■"^The  Commission's  definition  of  a  small 
broadcast  station  for  purposes  of  applying  its  EEO 
rules  Wh:.  adopted  prior  to  the  requirement  of 
approval  by  the  SBA  pursuant  to  section  3(a)  of  the 

Continued 
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television  stations  with  fewer  than  five 
full-time  employees  are  exempted  fi'om 
certain  EEO  reporting  and  record 
keeping  requirements.""  We  estimate 
that  the  total  number  of  broadcast 
stations  with  4  or  fewer  employees  is 
approximately  4,239. '*» 

Auxiliary,  Special  Broadcast  and  Other 
Program  Distribution  Services 

36.  This  service  involves  a  variety  of 
transmitters,  generally  used  to  relay 
broadcast  programming  to  the  public 
(through  translator  and  booster  stations) 
or  within  the  program  distribution  chain 
(from  a  remote  news  gathering  unit  back 
to  the  station).  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  broadcast  auxiliary 
licensees.  Therefore,  the  applicable 
definitions  of  small  entities  are  those, 
noted  previously,  under  the  SBA  rules 
applicable  to  radio  broadcasting  stations 
and  television  broadcasting  stations. 'o-'' 

37.  There  are  currently  2,720  FM 
translators  and  boosters,  4,952  TV 
translators. '06  The  FCC  does  not  collect 
financial  information  on  any  broadcast 
facility  and  the  Department  of 
Commerce  does  not  collect  financial 
information  on  these  auxiliary  broadcast 
facilities.  We  believe,  however,  that 
most,  if  not  all,  of  these  auxiliary 
facilities  could  be  classified  as  small 
businesses  by  themselves.  We  also 


Small  Business  Act,  15  U.S.C.  632(a),  as  amended 
by  section  222  of  the  Small  Business  Credit  and 
Business  Opportunity  Enhancement  Act  of  1992, 
Public  Law  102-366,  222(b)(1),  106  Stat.  999  (1992), 
as  further  amended  by  the  Small  Business 
Administration  Reauthorization  and  Amendments 
Act  of  1994,  Public  Law  103-403,  301. 108  Stat. 
4187  (1994).  However,  this  definition  was  adopted 
after  public  notice  and  the  opportunity  for 
comment.  See  Report  and  Order  in  Docket  No. 
18244.  23  FCC  2d  430  (1970),  35  FR  8925  {)un.  6, 
1970). 

'<»  See.  e.g..  47  CFR  73.3612  (Requirement  to  file 
annual  employment  reports  on  Form  395  applies  to 
licensees  with  five  or  more  full-time  employees); 
First  Report  and  Order  in  Docket  No.  21474 
(Amendment  of  Broadcast  Equal  Employment 
Opportunity  Rules  and  FCC  Form  395).  70  FCC  2d 
1466  (1979),  50  FR  50329  (Dec.  10, 1985).  The 
Commission  is  currently  considering  how  to 
decrease  the  administrative  burdens  imposed  by  the 
EEO  rule  on  small  stations  while  maintaining  the 
effectiveness  of  our  broadcast  EEO  enforcement. 
Order  and  Notice  of  Proposed  Rule  Making  in  MM 
Docket  No.  96- J  6  (Streamlining  Broadcast  EEO 
Rule  and  Policies,  Vacating  the  EEO  Forfeiture 
Policy  Statement  and  Amending  Section  1.80  of  the 
Commission's  Rules  to  Include  EEO  Forfeiture 
Guidelines),  11  FCC  Red  5154  (1996),  61  FR  9964 
(Mar.  12, 1996).  One  option  under  consideration  is 
whether  to  define  a  small  station  for  purposes  of 
affording  such  relief  as  one  with  ten  or  fewer  full- 
time  employees. 

'<>*  Compilation  of  1994  Broadcast  Station  Annual 
Employment  Reports  (FCC  Form  B),  Equal 
Opportunity  Employment  Branch,  Mass  Media 
Bureau,  FCC. 

'<»  13  CFR  121.201.  SIC  code  4832. 

■o^FCC  News  Release,  Broadcast  Station  Totals  as 
of  December  31 .  J99e,  No.  71831  (Jan.  21, 1997). 


recognize  that  most  translators  and 
boosters  are  owned  by  a  parent  station 
which,  in  some  cases,  would  be  covered 
by  the  revenue  definition  of  small 
business  entity  discussed  above.  These 
stations  would  likely  have  annual 
revenues  that  exceed  the  SBA  maximum 
to  be  designated  as  a  small  business 
(either  $5  million  for  a  radio  station  or 
$10.5  million  for  a  TV  station). 
Furthermore,  they  do  not  meet  the 
Small  Business  Act's  definition  of  a 
"small  business  concern"  because  they 
are  not  independently  owned  and 
operated.'"^ 

38.  Multipoint  Distribution  Service 
(MDS).  This  service  involves  a  variety  of 
transmitters,  which  are  used  to  relay 
programming  to  the  home  or  office, 
similar  to  that  provided  by  cable 
television  systems.'"*  In  cormection 
with  the  1996  MDS  auction  the 
Commission  defined  small  businesses  as 
entities  that  had  annual  average  gross 
revenues  for  the  three  preceding  years 
not  in  excess  of  $40  million. ""  This 
definition  of  a  small  entity  in  the 
context  of  MDS  auctions  has  been 
approved  by  the  SBA. ' '°  These  stations 
were  licensed  prior  to  implementation 
of  Section  309(j)  of  the  Communications 
Act  of  1934,  as  amended." '  Licenses  for 
new  MDS  facilities  are  now  awarded  to 
auction  winners  in  Basic  Trading  Areas 
(BTAs)  and  BTA-like  areas.  "2  The  MDS 
auctions  resulted  in  67  successful 
bidders  obtaining  licensing 
opportunities  for  493  BTAs.  Of  the  67 
auction  winners,  61  meet  the  definition 
of  a  small  business.  There  are  1,573 
previously  authorized  and  proposed 
MDS  stations  currently  licensed.  Thus, 
we  conclude  that  there  are  1,634  MDS 
providers  that  are  small  businesses  as 
deemed  by  the  SBA  and  the 
Commission's  auction  rules.  It  is 
estimated,  however,  that  only  1,650 
MDS  licensees  are  subject  to  regulatory 
fees  and  the  nimiber  which  are  small 
businesses  is  unknown. 


'•"15  U.S.C.  632. 

xHFor  purposes  of  this  item,  MDS  includes  both 
the  single  channel  Multipoint  Distribution  Service 
(MDS)  and  the  Multichannel  Multipoint 
Distribution  Service  (MMDS). 

i<»47  CFR  1.2110(a)(1). 

'^"Amendment  of  Parts  21  and  74  of  the 
Commission's  Rules  with  Regard  to  Filing 
Procedures  in  the  Multipoint  Distribution  Service 
and  in  the  Instructional  Television  Fixed  Service 
and  Implementation  of  Section  309] j)  of  the 
Communications  Act—<j}mpetitive  Bidding,  10 
FCC  Red  9589  (1995),  60  FR  36524  (Jul.  17, 1995). 

11147  U.S.C.  309(j). 

"  2  W.  A  Basic  Trading  Area  (BTA)  is  the 
geographic  area  by  which  the  Multipoint 
Distribution  Service  is  licensed.  See  Rand  McNally 
1992  Commercial  Atlas  and  Marketing  Guide,  123rd 
Edition,  pp.  36-39. 


Wireless  and  Commercial  Mobile 
Services 

39.  Cellular  Licensees.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  applicable 
to  cellular  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1,500 
persons."'  According  to  the  Bureau  of 
the  Census,  only  twelve  radiotelephone 
firms  out  of  a  total  of  1,178  such  firms 
which  operated  during  1992  had  1,000 
or  more  employees. '  '*  Therefore,  even  if 
all  twelve  of  these  firms  were  cellular 
telephone  companies,  nearly  all  cellular 
carriers  were  small  businesses  under  the 
SBA's  definition.  In  addition,  we  note 
that  there  are  1,758  cellular  licenses; 
however,  a  cellular  licensee  may  own 
several  licenses.  In  addition,  according 
to  the  most  recent  Telecommunications 
Industry  Revenue  data,  804  carriers 
reported  that  they  were  engaged  in  the 
provision  of  either  cellular  service  or 
Personal  Communications  Service  (PCS) 
services,  which  are  placed  together  in 
the  data."^  We  do  not  have  data 
specifying  the  number  of  these  carriers 
that  are  not  independently  owned  and 
operated  or  have  more  than  1,500 
employees,  and  thus  are  imable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  cellular  service  carriers 
that  would  qualify  as  small  business 
concerns  imder  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  804  small  cellular  service 
carriers  that  may  be  affected  by  the 
proposed  nUes,  if  adopted. 

40.  220  MHz  Radio  Service— Phase  I 
Licensees.  The  220  MHz  service  has 
both  Phase  I  and  Phase  II  licenses.  Phase 
I  licensing  was  conducted  by  lotteries  in 
1992  and  1993.  There  are  approximately 
1,515  such  non-nationwide  licensees 
and  four  nationwide  licensees  ouxently 
authorized  to  operate  in  the  220  MHz 
band.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  such 
incumbent  220  MHz  Phase  I  licensees. 
To  estimate  the  number  of  such 
licensees  that  are  small  businesses,  we 
apply  the  definition  under  the  SBA 
rules  applicable  to  Radiotelephone 
Communications  companies.  This  ". 
definition  provides  that  a  small  entity  is 
a  radiotelephone  company  employing 


!"  13  CFR  121.201,  SIC  code  4812. 

"*  1992  Census,  Series  UC92-S-1,  at  Table  5,  SIC 
code  4812. 

■  ■ '  Telecommunications  Industry  Revenue,  Figiue 
2. 
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no  more  than  1,500  persons."* 
According  to  the  Bureau  of  the  Census, 
only  12  radiotelephone  firms  out  of  a 
tot^  of  1,178  such  firms  which  operated 
diuing  1992  had  1,000  or  more 
employees.!'''  Therefore,  if  this  general 
ratio  continues  to  1999  in  the  context  of 
Phase  I  220  MHz  licensees,  we  estimate 
that  nearly  all  such  licensees  are  small 
businesses  under  the  SBA's  definition. 

41.  220  MHz  Radio  Service— Phase  II 
Licensees.  The  Phase  n  220  MHz  service 
is  a  new  service,  and  is  subject  to 
spectrum  auctions.  In  the  220  MHz 
Third  Report  and  Order  we  adopted 
criteria  for  defining  small  businesses 
and  very  small  businesses  for  purposes 
of  determining  their  eligibility  for 
special  provisions  such  as  bidding 
credits  and  installment  payments.  "^  We 
have  defined  a  small  business  as  an 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  not  exceeding  $15 
million  for  the  preceding  three  years. 
Additionally,  a  very  small  business  is 
defined  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  that  are  not 
more  than  $3  million  for  the  preceding 
three  years. '  '^  The  SEA  has  approved 
these  definitions. '20  An  auction  of  Phase 
n  licenses  commenced  on  September 
15, 1998,  and  closed  on  October  22, 
1998. '2'  908  licenses  were  auctioned  in 
3  different-sized  geographic  areas:  three 
nationwide  licenses,  30  Regional 
Economic  Area  Group  Licenses,  and  875 
Economic  Area  (EA)  Licenses.  Of  the 
908  licenses  auctioned,  693  were  sold. 
Companies  claiming  small  business 
status  won:  one  of  the  Nationwide 
licenses,  67%  of  the  Regional  licenses, 
and  54%  of  the  EA  Ucenses.  As  of 
January  22, 1999,  the  Commission 
announced  that  it  was  prepared  to  grant 
654  of  the  Phase  II  licenses  won  at 
auction.'^  A  re-auction  of  the 


n«i3  CFR  121.201,  Standard  Industrial 
Classification  (SIC)  code  4812. 

■>^U.S.  Bureau  of  the  Census,  U.S.  Department  of 
Commerce,  1992  Census  of  Transportation, 
Communications,  and  Utilities,  UC92-S-1,  Subject 
Series,  Establishment  and  Firm  Size,  Table  5, 
Emplojrment  Size  of  Firms;  1992,  SIC  code  4812 
(issued  May  1995). 

"«  220  MHz  Third  Report  and  Order.  12  FOC  Red 
10943, 11068-70,  at  paras.  291-295  (1997). 

"»  220  MHz  Third  Report  and  Order,  12  FCC  Red 
atll068-69,  para.  291. 

'20  See  Letter  from  A.  Alvarez,  Administrator, 
SBA,  to  D.  Phythyon,  Chief,  Wireless 
Telecommunications  Bureau,  FCC  (Jan.  6, 1998). 

121  See  generally  Public  Notice,  "220  MHz  Service 
Auction  Closes,"  Report  No.  WT  98-36  (Wireless 
Telecom.  Bur.  Oct.  23, 1998). 

'22 Public  Notice,  "FCC  Annoimces  It  is  Prepared 
to  Grant  654  Phase  n  220  MHz  Licenses  After  Final 
Payment  is  Made,"  Report  No.  AUC-18-H,  DA  No. 
99-229  (Wireless  Telecom.  Bur.  Jan.  22, 1999). 


remaining,  unsold  licenses  is  likely  to 
take  place  during  calendar  year  1999. 

42.  Private  and  Common  Carrier 
Paging.  The  Commission  has  proposed  a 
two-tier  definition  of  small  businesses 
in  the  context  of  auctioning  licenses  in 
the  Common  Carrier  Paging  and 
exclusive  Private  Carrier  Paging 
services.  Under  the  proposal,  a  small 
business  will  be  defined  as  either  (1)  an 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  for  the  three  preceding 
years  of  not  more  than  $3  million,  or  (2) 
an  entity  that,  together  with  affiliates 
and  controlling  principals,  has  average 
gross  revenues  for  the  three  preceding 
calendar  years  of  not  more  than  $15 
million.  Because  the  SBA  has  not  yet 
approved  this  definition  for  paging 
services,  we  will  utilize  the  SBA's 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  no 
more  than  1,500  persons.'^  At  present, 
there  are  approximately  24,000  Private 
Paging  licenses  and  74,000  Common 
Carrier  Paging  licenses.  According  to  the 
most  recent  Telecommunications 
Industry  Revenue  data,  172  carriers 
reported  that  they  were  engaged  in  the 
provision  of  either  paging  or  "other 
mobile"  services,  which  are  placed 
together  in  the  data. '2*  We  do  not  have 
data  specifying  the  nimiber  of  these 
carriers  that  are  not  independently 
owned  and  operated  or  have  more  than 
1,500  employees,  and  thus  are  imable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  paging  carriers 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequendy,  we  estimate  that  there  are 
fewer  than  1 72  small  paging  carriers 
that  may  be  affected  by  the  proposed 
rules,  if  adopted.  We  estimate  that  the 
majority  of  private  and  common  carrier 
paging  providers  would  qualify  as  small 
entities  under  the  SBA  definition. 

43.  Mobile  Service  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  mobile  service 
carriers,  such  as  paging  companies.  As 
noted  above  in  the  section  concerning 
paging  service  carriers,  the  closest 
applicable  definition  imder  the  SBA 
rules  is  that  for  radiotelephone 
(wireless)  companies,'"  and  the  most 
recent  Telecommunications  Industry 
Revenue  data  shows  that  172  carriers 
reported  that  they  were  engaged  in  the 
provision  of  either  paging  or  "other 


mobile"  services.'^  Consequendy,  we 
estimate  that  there  are  fewer  than  172 
small  mobile  service  carriers  that  may 
be  affected  by  the  proposed  rules,  if 
adopted. 

44.  Broadband  Personal 
Communications  Service  (PCS).  The 
broadband  PCS  spectrum  is  divided  into 
six  frequency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  defined  "small  entity"  for 
Blocks  C  and  F  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years. '2''  For  Block  F,  an  additional 
classification  for  "very  small  business" 
was  added  and  is  defined  as  an  entity 
that,  together  with  their  affiliates,  has 
average  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
calendar  years. '^  These  regidations 
defining  "small  entity"  in  the  context  of 
broadband  PCS  auctions  have  been 
approved  by  the  SBA.'^'  No  small 
businesses  within  the  SBA-approved 
definition  bid  successfully  for  licenses 
in  Blocks  A  and  B.  There  were  90 
winning  bidders  that  qualified  as  small 
entities  in  the  Block  C  auctions.  A  total 
of  93  small  and  very  small  business 
bidders  won  approximately  40%  of  the 
1,479  licenses  for  Blocks  D,  E.  and  F.'^o 
Based  on  this  information,  we  conclude 
that  the  number  of  small  broadband  PCS 
licensees  will  include  the  90  winning  C 
Block  bidders  and  the  93  qualifying 
bidders  in  the  D,  E,  and  F  blocks,  for  a 
total  of  183  small  entity  PCS  providers 
as  defined  by  the  SBA  and  the 
Commission's  auction  rules. 

45.  Narrowband  PCS.  The 
Commission  has  auctioned  nationwide 
and  regional  licenses  for  narrowband 
PCS.  "Hiere  are  11  nationwide  and  30 
regional  licensees  for  narrowband  PCS. 
The  Commission  does  not  have 
sufficient  information  to  determine 
whether  any  of  these  licensees  are  small 
businesses  within  the  SBA-approved 


'23 13  CFR  121.201,  SIC  code  4812. 

'2*  reJecooununications  Industry  Revenue.  Figure 

'25 13  CFR  121.201.  SIC  code  4812. 


'^Teleconununications  Industry  Revenue,  Figure 
2. 

'2'  See  Amendment  of  Parts  20  and  24  of  the 
Commission's  Rules — Broadbar\d  PCS  Competitive 
Bidding  and  the  Commercial  Mobile  Radio  Servicx 
Spectrum  Cap,  Report  and  Order.  FCC  96-278,  WT 
Docket  No.  96-59,  paras.  57-60  (released  )un.  24, 
1996),  61  FR  33859  (Jul.  1,  1996);  see  a7so47  CFR 
24.720(b). 

1 2»  See  Amendment  of  Parts  20  and  24  of  the 
Commission 's  Rules — Broadband  PCS  Competitive 
Bidding  and  the  Commercial  Mobile  Radio  Service 
Spectrum  Cap.  Report  and  Order.  FCC  96-278.  WT 
Docket  No.  96-59.  para.  60  (1996),  61  FR  33859  (JuL 
1. 1996). 

■2<See,  e.g..  Implementation  of  Section  309(i)  of 
the  Communications  Act— Competitive  Bidding,  PP 
Docket  No.  93-253.  Fifth  Report  and  Order.  9  FOC 
Red  5532.  5581-84  (1<'94). 

' "  FOC  News,  Broadband  PCS,  D,  E  and  F  Block 
Auction  Closes,  No.  71744  (released  Jan.  14, 1997). 
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definition  for  radiotelephone 
companies.  At  present,  there  have  been 
no  auctions  held  for  the  major  trading 
area  (MTA)  and  basic  trading  area  (BTA) 
narrowband  PCS  hcenses.  The 
Commission  anticipates  a  total  of  561 
MTA  licenses  and  2,958  BTA  licenses 
will  be  awarded  by  auction.  Such 
auctions  have  not  yet  been  scheduled, 
however.  Given  that  nearly  all 
radiotelephone  companies  have  no  more 
than  1 ,500  employees  and  that  no 
reliable  estimate  of  the  nimiber  of 
prospective  MTA  and  BTA  narrowband 
licensees  can  be  made,  we  assume,  for 
purposes  of  this  IRFA,  that  all  of  the 
licenses  will  be  awarded  to  small 
entities,  as  that  term  is  defined  by  the 
SBA. 

46.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Rural  Radiotelephone  Service."'  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS).'«  We  will  use  the  SBA's 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  no 
more  than  1,500  persons."'  There  are 
approximately  1 ,000  licensees  in  the 
Rural  Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  entities  imder  the  SBA's 
definition. 

47.  Air-Ground  Radiotelephone 
Service.  The  Commission  has  not 
adopted  a  definition  of  small  entity 
specific  to  the  Air-Ground 
Radiotelephone  Service.'**  Accordingly, 
we  will  use  the  SBA's  definition 
applicable  to  radiotelephone  companies, 
i.e.,  an  entity  employing  no  more  than 
1,500  persons."'  There  are 
approximately  100  licensees  in  the  Air- 
Ground  Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  under  the  SBA  definition. 

48.  Specialized  Mobile  Radio  (SMR). 
The  Commission  awards  bidding  credits 
in  auctions  for  geographic  area  800  MHz 
and  900  MHz  SMR  licenses  to  firms  that 
had  revenues  of  no  more  than  $15 
million  in  each  of  the  three  previous 
calendar  years. '^  In  the  context  of  900 
MHz  SMR,  this  regulation  defining 
"small  entity"  hiis  been  approved  by  the 


■"  The  service  is  defined  in  section  22.99  of  the 
Commission's  rules,  47  CFR  22.99. 

I'-  BETRS  is  defined  in  sections  22.757  and 
22.759  of  the  Commission's  rules,  47  CFR  22.757 
and  22.759. 

'"  13  CFR  121.201.  SIC  code  4812. 

'^The  service  is  defined  in  section  22.99  of  the 
Commission's  rules,  47  CFR  22.99. 

'"  13  CFR  121.201,  SIC  code  4812. 

'»47  CFR  90.814(b)(1). 


SBA;  approval  concerning  800  MHz 
SMR  is  being  sought. 

49.  The  proposed  fees  in  the  NPRM 
apply  to  SMR  providers  in  the  800  MHz 
and  900  MHz  bands  that  either  hold 
geographic  area  licenses  or  have 
obtained  extended  implementation 
authorizations.  We  do  not  know  how 
many  firms  provide  800  MHz  or  900 
MHz  geographic  area  SMR  service 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  of  no 
more  than  $15  million.  One  firm  has 
over  $15  million  in  revenues.  We 
assume,  for  purposes  of  this  IRFA,  that 
all  of  the  remaining  existing  extended 
implementation  authorizations  are  held 
by  small  entities,  as  that  term  is  defined 
by  the  SBA. 

50.  For  geographic  area  licenses  in  the 
900  MHz  SMR  band,  there  are  60  who 
qualified  as  small  entities.  For  the  800 
MHz  SMR's,  38  are  small  or  very  small 
entities. 

51.  Private  Land  Mobile  Radio 
(PLMR).  PLMR  systems  serve  an 
essential  role  in  a  range  of  industrial, 
business,  land  transportation,  and 
public  safety  activities.  These  radios  are 
used  by  companies  of  all  sizes  operating 
in  all  U.S.  business  categories.  "The 
Commission  has  not  developed  a 
definition  of  small  entity  specifically 
applicable  to  PLMR  licensees  due  to  the 
vast  array  of  PLMR  users.  For  the 
purpose  of  determining  whether  a 
licensee  is  a  small  business  as  defined 
by  the  SBA,  each  licensee  would  need 
to  be  evaluated  within  its  own  business 
area. 

52.  The  Commission  is  unable  at  this 
time  to  estimate  the  number  of  small 
businesses  which  could  be  impacted  by 
the  rules.  However,  the  Commission's 
1994  Annual  Report  on  PLMRs  '3' 
indicates  that  at  the  end  of  fiscal  year 
1994  there  were  1.087,267  licensees 
operating  12,481,989  transmitters  in  the 
PLMR  bands  below  512  MHz.  Because 
any  entity  engaged  in  a  commercial 
activity  is  eligible  to  hold  a  PLMR 
license,  the  proposed  rules  in  this 
context  coiUd  potentially  impact  every 
small  business  in  the  United  States. 

53.  Amateur  Radio  Service.  We 
estimate  that  6,800  applicants  will 
apply  for  vanity  call  signs  in  FY  1999. 
All  are  presumed  to  be  individuals.  All 
other  amateur  licensees  are  exempt  from 
pajrment  of  regulatory  fees. 

54.  Aviation  and  Marine  Radio 
Service.  Small  businesses  in  the 
aviation  and  marine  radio  services  use 
a  marine  very  high  frequency  (VHF) 
radio,  any  type  of  emergency  position 


indicating  radio  beacon  (EPIRB)  and/or 
radar,  a  VHF  aircraft  radio,  and/or  any 
tjrpe  of  emergency  locator  transmitter 
(ELT).  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  these  small 
businesses.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  SBA  rules  for 
radiotelephone  communications. '  ^^ 

55.  Most  applicants  for  recreational 
licenses  are  individuals.  Approximately 
581,000  ship  station  licensees  and 
131,000  aircraft  station  licensees  operate 
domestically  and  are  not  subject  to  the 
radio  carriage  requirements  of  any 
statute  or  treaty.  Therefore,  for  purposes 
of  our  evaluations  and  conclusions  in 
this  IRFA,  we  estimate  that  there  may  be 
at  least  712,000  potential  licensees 
which  are  individuals  or  are  small 
entities,  as  that  term  is  defined  by  the 
SBA.  We  estimate,  however,  that  only 
16,800  will  be  subject  to  FY  1999 
regulatory  fees. 

56.  Fixed  Microwave  Services. 
Microwave  services  include  common 
carrier,"'  private-operational  fixed, '^o 
and  broadcast  auxiliary  radio 
services.'*'  At  present,  there  are 
approximately  22,015  common  carrier 
fixed  licensees  and  61,670  private 
operational-fixed  licensees  and 
broadcast  auxiliary  radio  licensees  in 
the  microwave  services.  The 
Commission  has  not  yet  defined  a  small 
business  with  respect  to  microwave 
services.  For  purposes  of  this  IRFA,  we 
will  utilize  the  SBA's  definition 
applicable  to  radiotelephone 
companies — i.e.,  an  entity  with  no  more 
than  1,500  persons.'"*^  We  estimate,  for 
this  purpose,  that  all  of  the  Fixed 
Microwave  licensees  (excluding 
broadcast  auxiliary  licensees)  would 
qualify  as  small  entities  under  the  SBA 


■37  Federal  Communications  Commission,  60th 
Annual  Report.  Fiscal  Year  1994,  at  116. 


i3a  13  CFf(,  121.201.  SIC  code  4812. 

"»47  CFR  101  et  seq.  (formerly,  part  21  of  the 
Commission's  Rules). 

'^Persons  eligible  under  parts  80  and  90  of  the 
Commission's  rules  can  use  Private  Operational- 
Fixed  Microwave  services.  See  47  CFR  parts  80  and 
90.  Stations  in  this  service  are  called  operational- 
fixed  to  distinguish  them  from  common  carrier  and 
public  fixed  stations.  Only  the  licensee  may  use  the 
operational-fixed  station,  and  only  for 
communications  related  to  the  licensee's 
commercial,  industrial,  or  safety  operations. 

'*'  Auxiliary  Microwave  Service  is  governed  by 
part  74  of  Title  47  of  the  Commission's  rules.  See 
47  CFR  74  et  seq.  Available  to  licensees  of  broadcast 
stations  and  to  broadcast  and  cable  network 
entities,  broadcast  auxiliary  microwave  stations  are 
used  for  relaying  broadcast  television  signals  fi'om 
the  studio  to  the  transmitter,  or  between  two  points 
such  as  a  main  studio  and  an  auxiliary  studio.  The 
service  also  includes  mobile  TV  pickups,  which 
relay  signals  bom  a  remote  location  back  to  the 
studio. 

'«13  CFR  121.201,  SIC  4812. 
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definition  for  radiotelephone 
companies. 

57.  Public  Safety  Radio  Services. 
Public  Safety  radio  services  include 
police,  fire,  local  government,  forestry 
conservation,  highway  maintenance, 
and  emergency  medical  services.  '^^ 
There  are  a  total  of  approximately 
127,540  licensees  within  these  services. 
Governmental  entities  as  well  as  private 
businesses  comprise  the  licensees  for 
these  services.  As  indicated  supra  in 
paragraph  four  of  this  IRFA,  all 
govermnental  entities  with  populations 
of  less  than  50,000  fall  within  the 
definition  of  a  small  entity. '*•  All 
licensees  in  this  category  are  exempt 
from  the  payment  of  regulatory  fees. 

58.  Personal  Radio  Services.  Personal 
radio  services  provide  short-range,  low 
power  radio  for  personal 
communications,  radio  signalling,  and 
business  communications  not  provided 
for  in  other  services.  The  services 
include  the  citizen's  band  (CB)  radio 
service,  general  mobile  radio  service 
(GMRS),  radio  control  radio  service,  and 
family  radio  service  {FRS).''*^  Inasmuch 
as  the  CB,  GMRS,  and  FRS  licensees  are 
individuals,  no  small  business 
definition  applies  for  these  services.  We 


'*'With  the  exception  of  the  special  emergency 
service,  these  services  are  governed  by  Subpart  B 
of  part  90  of  the  Commission's  rules,  47  CFR  90.15- 
90.27.  The  police  service  includes  26,608  licensees 
that  serve  state,  county,  and  municipal  enforcement 
through  telephony  (voice),  telegraphy  (code)  and 
teletype  and  facsimile  (printed  material).  The  fire 
radio  service  includes  22,677  licensees  comprised 
of  private  volunteer  or  professional  fire  companies 
as  well  as  units  under  governmental  control.  The 
local  government  service  that  is  presently 
comprised  of  40,512  licensees  that  are  state,  cotinty, 
or  municipal  entities  that  use  the  radio  for  official 
purposes  not  covered  by  other  public  safety 
services.  There  are  7,325  licensees  within  the 
forestry  service  which  is  comprised  of  licensees 
from  state  departments  of  conservation  and  private 
forest  organizations  who  set  up  communications 
networks  among  fire  lookout  towers  and  ground 
crews.  The  9,480  state  and  local  governments  are 
licensed  to  highway  maintenance  service  provide 
emergency  and  routine  communications  to  aid 
other  public  safety  services  to  keep  main  roads  safe 
for  vehicular  traffic.  The  1,460  licensees  in  the 
Emergency  Medical  Radio  Service  (EMRS)  use  the 
39  channels  allocated  to  this  service  for  emergency 
medical  service  communications  related  to  the 
delivery  of  emergency  medical  treatment.  47  CFR 
90.15-90.27.  The  19,478  licensees  in  the  special 
emergency  service  include  medical  services,  rescue 
organizations,  veterinarians,  handicapped  persons, 
disaster  relief  organizations,  school  buses,  beach 
patrols,  establishments  in  isolated  areas, 
communications  standby  fecilities,  and  emergency 
repair  of  public  communications  facilities.  47  CFR 
90.33-90.55. 

'*«5U.S.C.  601(5). 

>«s  Licensees  in  the  Citizens  Band  (CB)  Radio 
Service,  General  Mobile  Radio  Service  (GMRS), 
Radio  Control  (R/C)  Radio  Service  and  Family 
Radio  Service  (FRS)  are  governed  by  Subpart  D, 
Subpart  A,  Subpart  C,  and  Subpart  B,  respectively, 
of  part  95  of  the  Commission's  rules.  47  CFR 
95.401-95.428:  95.1-95.181;  95.201-95.225;  47  CFR 
95.191-95.194. 


are  unable  at  this  time  to  estimate  the 
number  of  other  licensees  that  would 
qualify  as  small  imder  the  SBA's 
definition;  however,  only  GMRS 
licensees  are  subject  to  regulatory  fees. 

59.  Ofkhore  Radiotelephone  Service. 
This  service  operates  on  several  UHF 
TV  broadcast  channels  that  are  not  used 
for  TV  broadcasting  in  the  coastal  area 
of  the  states  bordering  the  Gulf  of 
Mexico.'^  At  present,  there  are 
approximately  55  licensees  in  this 
service.  We  are  imable  at  this  time  to 
estimate  the  number  of  licensees  that 
would  qualify  as  small  imder  the  SBA's 
definition  for  radiotelephone 
communications. 

60.  Wireless  Communications 
Services.  This  service  can  be  used  for 
fixed,  mobile,  radiolocation  and  digital 
audio  broadcasting  satellite  uses.  The 
Commission  defined  "small  business" 
for  the  wireless  communications 
services  (WCS)  auction  as  an  entity  with 
average  gross  revenues  of  $40  million 
for  each  of  the  three  preceding  years, 
and  a  "very  small  business"  as  an  entity 
with  average  gross  revenues  of  $15 
million  for  each  of  the  three  preceding 
years.  The  Commission  auctioned 
geographic  area  licenses  in  the  WCS 
service.  In  the  auction,  there  were  seven 
winning  bidders  that  qualified  as  very 
small  business  entities,  and  one  that 
qualified  as  a  small  business  entity.  We 
conclude  that  the  number  of  geographic 
area  WCS  licensees  affected  includes 
these  eight  entities. 

IV.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

61.  With  certain  exceptions,  the 
Commission's  Schedule  of  Regulatory 
Fees  applies  to  all  Commission 
licensees  and  regulatees.  Most  licensees 
will  be  required  to  count  the  number  of 
licenses  or  call  signs  authorized, 
complete  and  submit  an  FCC  Form  159 
("FCC  Remittance  Advice"),  and  pay  a 
regulatory  fee  based  on  the  number  of 
licenses  or  call  signs. '^^  Interstate 


telephone  service  providers  must 
compute  their  annual  regulatory  fee 
based  on  their  adjusted  gross  interstate 
revenue  using  information  they  already 
supply  to  the  Commission  in 
compliance  with  the 
Telecommunications  Relay  Service 
(TRS)  Fund,  and  they  must  complete 
and  submit  the  FCC  Form  159. 
Compliance  with  the  fee  schedule  will 
require  some  licensees  to  tabulate  the 
niunber  of  units  [e.g.,  cellidar 
telephones,  pagers,  cable  TV 
subscribers)  they  have  in  service,  and 
complete  and  submit  an  FCC  Form  159. 
Licensees  ordinarily  will  keep  a  list  of 
the  number  of  units  they  have  in  service 
as  part  of  their  normal  business 
practices.  No  additional  outside 
professional  skills  are  required  to 
complete  the  FCC  Form  159,  and  it  can 
be  completed  by  the  employees 
responsible  for  an  entity's  business 
records. 

62.  Each  licensee  must  submit  the 
FCC  Form  159  to  the  Commission's 
lockbox  bank  after  computing  the 
number  of  units  subject  to  the  fee.  As  an 
option,  licensees  are  permitted  to  file 
electronically  or  on  computer  diskette  to 
minimize  the  burden  of  submitting 
miUtiple  copies  of  the  FCC  Form  159. 
This  latter,  optional  procedure  may 
require  additional  technical  skills. 
Licensees  who  pay  small  fees  in 
advance  supply  fee  information  as  part 
of  their  application  and  do  not  need  to 
use  the  FCC  Form  159. 

63.  Licensees  and  regulatees  are 
advised  that  foilure  to  submit  the 
required  regulatory  fee  in  a  timely 
manner  will  subject  the  licensee  or 
regulatee  to  a  late  payment  fee  of  25 
percent  in  addition  to  the  required 
fee.''**  Until  payment  is  received,  no 
new  or  pending  applications  will  be 
processed,  and  existing  authorizations 
may  be  subject  to  rescission.'*'  Further, 
in  accordance  with  the  Debt  Collection 
Improvement  Act  of  1996,  federal 
agencies  may  bar  a  person  or  entity  from 
obtaining  a  federal  loan  or  loan 


'**This  service  is  governed  by  subpart  I  of  part 
22  of  the  Commission's  rules.  See  47  CFR  22.1001- 
22.1037. 

"''The  following  categories  are  exempt  from  the 
Commission's  Schedule  of  Regulatory  Fees: 
Amateur  radio  licensees  (except  applicants  for 
vanity  call  signs)  and  operators  in  other  non- 
licensed  services  (e.g..  Personal  Radio,  part  15,  ship 
and  aircraft).  Governments  and  non-profit  (exempt 
under  section  501(c)  of  the  Internal  Revenue  Code) 
entities  are  exempt  from  payikent  of  regulatory  fees 
and  need  not  submit  payment.  Non-commercial 
educational  broadcast  licensees  are  exempt  bom 
regulatory  fees  as  are  licensees  of  auxiliary 
broadcast  services  such  as  low  power  auxiliary 
stations,  television  auxiliary  service  stations, 
remote  pickup  stations  and  aural  broadcast 
auxiliary  stations  where  such  licenses  are  used  in 
conitmction  with  commonly  owned  non- 


commercial educational  stations.  Emergency  Alert 
System  licenses  for  auxiliary  service  focilities  are 
also  exempt  as  are  instructional  television  fixed 
service  licensees.  Regulatory  fees  are  automatically 
waived  for  the  licensee  of  any  translator  station 
that:  (1)  is  not  licensed  to,  in  whole  or  in  part,  and 
does  not  have  common  ownership  with,  the 
licensee  of  a  commercial  broadcast  station;  (2)  does 
not  derive  income  from  advertising;  and  (3)  is 
dependent  on  subscriptions  or  contributions  from 
members  of  the  community  served  for  support. 
Receive  only  earth  station  permittees  are  exempt 
from  payment  of  regulatory  fees.  A  regulatee  will 
be  relieved  of  its  fee  payment  requirement  if  its 
total  fee  due,  including  all  categories  of  fees  for 
which  payment  is  due  by  the  entity,  amounts  to  less 
than  $10. 

'«»47  U.S.C  l.llS4(a). 

'«»47  U.S.C  1.1164(c). 
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insiirance  guarantee  if  that  person  or 
entity  fails  to  pay  a  delinquent  debt 
owed  to  any  federal  agency,  "o  Thus, 
debts  owed  to  the  Commission  may 
result  in  a  person  or  entity  being  denied 
a  federal  loan  or  loan  guarantee  pending 
before  another  federal  agency  until  such 
obligations  are  paid."' 

64.  The  Commission's  rules  ciurently 
provide  for  relief  in  exceptional 
circumstances.  Persons  or  entities  that 
believe  they  have  been  placed  in  the 
wrong  regulatory  fee  category  or  are 
experiencing  extraordinary  and 
compelling  financial  hardship,  upon  a 
showing  that  such  circtmistances 
override  the  public  interest  in 
reimbursing  the  Commission  for  its 
regulatory  costs,  may  request  a  waiver, 
reduction  or  deferment  of  payment  of 
the  regulatory  fee."^  However,  timely 
submission  of  the  required  regulatory 
fee  must  accompany  requests  for 
waivers  or  reductions.  This  will  avoid 
any  late  payment  penalty  if  the  request 


is  denied.  The  fee  will  be  refunded  if 
the  request  is  granted.  In  exceptional 
and  compelling  instances  (where 
payment  of  the  regulatory  fee  along  with 
the  waiver  or  reduction  request  could 
result  in  reduction  of  service  to  a 
community  or  other  financial  hardship 
to  the  licensee),  the  Commission  will 
accept  a  petition  to  defer  payment  along 
with  a  waiver  or  reduction  request. 

V.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

65.  The  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act  for  FY  1999,  Public 
Law  105-277  requires  the  Commission 
to  revise  its  Schedule  of  Regulatory  Fees 
in  order  to  recover  the  amount  of 
regulatory  fees  that  Congress,  pursuant 
to  Section  9(a)  of  the  Communications 
Act,  as  amended,  has  required  the 
Commission  to  collect  for  Fiscal  Year 
(FY)  1999.'53  We  seek  comment  on  the 
proposed  methodology  for 


implementing  these  statutory 
requirements  and  any  other  potential 
impact  of  these  proposals  on  small 
entities. 

66.  With  the  use  of  actual  cost 
accoimting  data  for  computation  of 
regulatory  fees,  we  found  that  some  fees 
which  were  very  small  in  previous  years 
would  have  increased  dramatically.  The 
methodology  proposed  in  this  NPRM 
minimizes  this  impact  by  limiting  the 
amoimt  of  increase  and  shifting  costs  to 
other  services  which,  for  the  most  part, 
are  larger  entities. 

67.  Several  categories  of  licensees  and 
regulatees  are  exempt  fix)m  payment  of 
regulatory  fees.  See,  e.g.,  footnote  108, 
supra,  and  Attachment  H  of  the  NPRM, 
infra. 

VI.  Federal  Roles  That  May  Duplicate, 
Overlap,  or  Conflict  With  Uie  Proposed 
Rules 

68.  None. 
BiuMQ  CODE  vnz-m-p 


"°  Public  Law  104-134, 110  Stat.  1321  (1996). 


'"  31  U.S.C.  7701(c)(2)(B). 
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Attachment  B 
SOURCES  OF  PAYMENT  UNIT  ESTIMATES  FOR  FY  1999 

lo  onier  to  calculate  individual  service  fees  for  FY  1999.  we  adjusted  FY  1998  payment  units  for  each  service  to  more  accurately  reflect  expected  FY  1999 
payment  liabilities.  We  obtained  our  updated  estimates  through  a  variety  of  means.  For  example,  vw  used  Commission  licensee  data  bases,  actual  prior  year 
payment  records  and  industry  and  trade  association  projections  when  available  We  tried  to  obtain  verifiortion  for  these  estimates  from  multiple  sources  and, 
in  all  cases,  we  compared  FY  1999  estimates  with  actual  FY  1998  payment  units  to  ensure  that  our  revised  estimates  were  reasonable  Where  it  made  sense, 
we  adjusted  and/or  rounded  our  final  estimates  to  take  into  consideration  die  &ct  diat  certain  variables  ttwt  impact  on  the  number  of  payment  units  cannot 
yet  be  estimated  exactly.  These  include  an  unknown  number  of  waivers  and/or  exemptions  that  may  occur  in  FY  1999  and  dK  fact  tfiat,  in  many  services, 
the  number  of  actual  licensees  or  station  operators  fluctuates  from  time  to  time  due  to  economic,  technical  or  other  reasons.  Therefore,  when  we  note,  for 
exMiple.  that  our  estimated  FY  1999  payment  units  are  based  on  FY  1998  actual  paymem  units,  it  does  not  necessarily  mean  ttiat  our  FY  1999  projection  is 
exactfv  die  same  number  as  FY  1998.   It  means  that  we  have  either  rounded  the  FY  1999  number  or  adjusted  it  slightly  to  account  tor  these  variables 


EE  CATEGORY 


Land  Mobile  (All),  Microwave,  IVDS'**.  Marine 
(Ship  &  Coast),  Aviation  (Aircraft  &  Ground), 
GMRS,  Amateur  Vanity  Call  Signs,  Domestic 
Public  Fixed 


CMRS  Mobile  Services 


CMRS  Messaging  Services 


AM/FM  Radio  Stations 


UHF/VHF  Television  Stations 


AM/FM/TV  Construction  Permits 


LPTV,  Translators  and  Boosters 


Auxiliaries 


MDS/MMDS 


Cable  Antenna  Relay  Service  (CARS) 


SOURCES  OF  PAYMENT  UNIT  ESTIMATES 


Based  on  Wireless  Telecommunications  Bureau  (WTB)  projections  of  new  applications  and 
renewals  taking  into  consideration  existing  Commission  licensee  data  bases  Aviation  (Aircraft)  and 
Marine  (Ship)  estimates  have  been  adjusted  to  take  into  consideration  die  licensing  of  portions  of 
these  services  on  a  voluntary  basis. ^^^^^^^^^^^^_^^^__^__ 


Based  on  actual  FY  1998  payment  units  adjusted  to  take  into  consideration  industry  estimates  of 
growth  between  FY  1998  and  FY  1999  and  Wireless  Telecommunications  Bureau  projections  of 
new  applications  and  average  number  of  mobile  units  associated  witti  each  application. 


Based  on  industry  estimates  of  die  number  of  units  in  operation. 


Based  on  actual  FY  1998  payment  units. 


Based  on  actual  FY  1998  payment  units. 


Based  on  actual  FY  1998  payment  units. 


Based  on  actual  FY  1998  payment  units. 


Based  on  actual  FY  1998  payment  units. 


Based  on  actual  FY  1998  payment  units. 


Cable  Television  System  Subscribers 


Interstate  Telephone  Service  Providers 


Earth  Stations 


Space  Stations  (GSOs  &  NGSOs) 


International  Bearer  Circuits 


International  HF  Broadcast  Stations, 
International  Public  Fixed  Radio  Service 


Based  on  actual  FY  1998  payment  utyts. 


Based  on  Cable  Services  Bureau  and  industry  estimates  of  subscribership 


Based  on  actual  FY  1998  interstate  revenues  associated  witti  conDibutions  to  the 
Telecommunications  Relay  System  (TRS)  Fund,  adjusted  to  take  into  consideration  FY-  1999 
revenue  growth  in  diis  industry  as  estimated  by  the  Common  Carrier  Bureau. 


Based  on  actual  FY  1998  payment  units. 


Based  on  International  Bureau  licensee  data  bases. 


Based  on  International  Bureau  estimate. 


Based  on  actual  FY  1998  payment  units. 


J 


^^*  The  Wireless  Telecommunications  Bureau's  staff  advises  that  they  do  not  anticipate  receiving  any 
applications  for  IVDS  in  FY  1999.  Therefore,  since  there  is  no  volume,  there  will  be  no  regulatory  fee  in  the 
IVDS  category  for  FY  1999. 
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Fee  Category 


PMRS  (per  license)  (Formerly  Land  Mobile  -  Exclusive  Use  at  220-222  MHz,  above  470  MHz, 
Base  Station  and  SMRS)  (47  CFR  part  90)  


Microwave  (per  license)  (47  CFR  part  101) 


interactive  Video  Data  Service  (per  license)  (47  CFR  part  95) 


Marine  (Ship)  (per  station)  (47  CFR  part  80) 


Marine  (Coast)  (per  license)  (47  CFR  part  80) 


General  Mobile  Radio  Service  (per  license)  (47  CFR  part  95) 


Land  Mobile  (per  license)  (aH  stations  not  covered  by  PMRS  and  CMRS) 


Aviation  (Aircraft)  (per  station)  (47  CFR  part  87) 


Aviation  (Ground)  (per  Kcense)  (47  CFR  part  87) 


Amateur  Vanity  Call  Signs  (per  call  sign)  (47  CFR  part  97) 


I  CMRS  Mobile  Services  (per  unrt)  (47  CFR  parts  20,  22.  24,  80  and  90) 


CMRS  Messaging  Services  (per  unit)  (47  CFR  parts  20,  22  and  90) 


Multipoint  Distr9iution  Services  (per  call  sign)  (47  CFR  part  21) 


AM  Radio  Construction  Permits 


FM  Radio  Construction  Permits 


TV  (47  CFR  part  73)  VHF  Commercial 


Markets  1-10 


Markets  11-25 


Markets  26-50 


Markets  51-100 


Remaining  Markets 


Construction  Permits 


TV  (47  CFR  part  73)  UHF  Commercial 


Markets  MO 


Markets  11-25 


Markets  26-50 


Annual 

Regulatory  Fee 

(  U^.$'s| 


13 


13 


No  Fee 


1.42 


.32 


M 


285 


255 


1,250 


41.125 


34.225 


23.425 


13.100 


3.400 


2.775 


15,500 


11,725 


7,275 


16678 


Federal  Register / Vol.  64,  No.  65 /Tuesday,  April  6,  1999 /Proposed  Rules 




Fee  Category 

Annual 

Regulatory  Fee 

(  U5.ys» 

Markets  51-100 

4,350 

Flemalning  Markets 

1.175 

Construction  Permits 

2.900 

Satellite  Television  Stations  (All  Markets) 

1,275 

Construction  Permits  -  Satellite  Television  Stations 

460             1 

Low  Power  TV.  TV/FM  Translators  &  Boosters  (47  CFR  part  74) 

290 

Broadcast  Auxiliary  (47  CFR  part  74) 

12 

1  Cable  Antenna  Relay  Service  (47  CFR  part  78) 

55 

1  Cable  Television  Systems  (per  subscriber)  (47  CFR  part  76) 

.48 

Interstate  Telephone  Service  Providers  (per  revenue  dollar) 

.0012 

Earth  Stations  (47  CFR  part  25) 

180 

Space  Stations  (per  operational  station  in  geostationary  orbit)  (47  CFR  part  25)  also 
includes  Direct  Broadcast  Satellite  Service  (per  operational  station)  (47  CFR  part  100) 

130.225 

Space  Stations  (per  operational  system  in  non-geostationary  orbit)  (47  CFR  part  25) 

180.325          1 

International  Bearer  Circuits  (per  active  64KB  circuit) 

7               1 

International  Public  Fixed  (per  call  sign)  (47  CFR  part  23) 

410 

International  (HF)  Broadcast  (47  CFR  part  73) 

520 

RADIO  STATION  REGULATORY  FEES 

11 

Population 
Served 

AM  Class  A 

AM  Class  B 

AM  Class  C 

AM  Class  D 

FM  Classes 
A.  Bl  &  C3 

FM  Classes 

B.  C,  CI  & 

C2 

<  =20.000 

430 

325 

225 

275 

325 

430 

20,001  •  50,000 

825 

650 

325 

450 

650 

825 

50.001     125,000 

1,350 

875 

450 

675 

875 

1,350 

125,001  -  400,000 

2.000 

1.400 

675 

825 

1.400 

2,000 

400,001  -  1,000,000 

2.750 

2.250 

1.250 

1.500 

2.250 

2,750 

|>  1,000.000 

4.400 

3.600 

1.750 

2,250 

3,600 

4,400 
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AHiil IE 

COMPARISON   BETWEEN   FY   1998    &   FY    1999 
PROPOSED  REGULATORY  FEES 


Fee  Category 

AnmnI  . 
Regulatory 
Fm 
FY  1986 

NPRM 
Proposed 

Fee 
FY  1999 

Annual 

Regulatory 

Fee 

FY  1999 

PMRS  (per  license)  (Formerly  Land  Mobile-Exclusive  Use  at 
220-222  Mhz.  above  470  Mhz,  Base  Station  and  SMRS)  (47 
CFR  part  90) 

12 

13 

Microwave  (per  license)  (47  CFR  part  101) 

12 

13 

Interactive  Video  Data  Service  (per  license)  (47  CFR  part  95) 

No  Fee 

No  Fee 

Marine  (Sliip)  (per  station)  (47  CFR  part  80) 

6 

7 

Marine  (Coast)  (per  license)  (47  CFR  part  80) 

6 

7 

General  Mobile  Radio  Senrice  (per  license)  (47  CFR  part  95) 

6 

7 

Land  Mobile  (per  license)  (all  stations  not  covered  by 
PMRS  and  CMRS) 

6 

7 

Aviation  (Aircraft)  (per  station)  (47  CFR  part  87) 

6 

7 

Aviation  (Ground)  (per  license)  (47  CFR  part  87) 

6 

7       • 

Amateur  Vanity  Call  Signs  (per  call  sign)  (47  CFR  part  97) 

1.30 

1.42 

CMRS  Mobile  Services  (per  unit)  (47  CFR  parts  20.  22.  24. 
80  and  90) 

.29 

.32 

CMRS  Messaging  Services  [fbrmeriy  One  Way  Paging]  (per 
unit)  (47  CFR  parts  20.  22,  and  90) 

.04 

.04 

Multipoint  Distribution  Services  (per  call  sign)  (47  CFR  part 
21) 

260 

285 

AM  Constniction  PenmHs 

235 

255 

FM  Constnidioii  Peiniils 

1,150 

1,250 

TV  (47  CFR  part  73)  VHP  Commeicial 

-^ • 

Mai1nlBl-10 

37,575 

41,125 

Maitels  11-25 

31,275 

34,225 

Maffc«ts2S-S0 

21<400 

23,425 

Marfcals  51-100 

11.975 

13,100 

RenHMiifig  Haiksts 

3,100 

3,400 

Construction  PetmHs 

2,525 

2,775 

TV  (47  CFR  part  73)  UHF  Commeicial 

1              Maifcsls  1-10 

14,175 

15,500 

1              MariwiB  11-25 

10,725 

11,725 
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Fee  Category 

■ 

Annual 

Ragulatory 

Fm 

FY  1998 

NPRM 
Proposed 

Ffle 
FY  1999 

Annual 

Regulatory 

Fee 

FY  1999 

Maricets  26-60 

6,650 

7,275 

Martats  51-100 

3,975 

4,350 

Remaining  Marfcets 

1,075 

1,175 

Constniction  Paiiiiils 

2.650 

2,900 

SaMMa  Television  Stations  (All  Maitets) 

1,175 

1,275 

Constniction  Permits  -  Satellite  Television  Stations 

420 

460 

1  Low  Power  TV,  TV/FM  Translators  &  Boosters  (47  CFR  part 

74) 

265 

290 

1  Broadcast  Auxiliary  (47  CFR  part  74) 

11 

'      12 

Cable  Antenna  Relay  Service  (47  CFR  part  78) 

50 

55 

Earth  Stations  (47  CFR  part  25) 

165 

180 

Cable  Television  Systems  (per  subscriber)  (47  CFR  part  ?•) 

M 

AB 

Interstate  Telephone  Service  Providers  (per  revenue  dollar) 

.0011 

.0012 

Space  Stations.(per  operational  station  in  geostationary 
orbit)  (47  CFR  part  25)  also  includes  Direct  Broadcast 
Satellite  Service  (per  operational  station)  ( 47  CFR  part  100) 

119,000 

130,225 

1  Space  Stations  (per  operational  system  in  non- 
geostationary  orbit)  (47  CFR  part  25) 

164*800 

180,325 

intemattonal  Bearer  Circuits  (per  active  64KB  circuit) 

6 

7 

International  Public  Fixed  (per  call  sign)  (47  CFR  part  23) 

375 

410 

1  International  (HF)  Broadcast  (47  CFR  part  73) 

47S 

520 

1 

FY  1998  RADIO  STATIOI  REGULATORY  FEES                                                    | 

Smwi 

AM  Class  A 

AMChttO 

AMCbnC 

AMCtassD 

FM  Classes 
A.R1ftC3 

FMChnes 

0.  C.  CI  ft 

C2 

<-2M00 

400 

300 

200 

250 

300 

400 

29.001    50J00 

750 

§00 

300 

400 

000 

750 

50.001     125J00 

1,250 

000 

400 

iOO 

000 

1.250 

125JI01    400.000 

1.750 

1,250 

100 

750 

1,250 

1,7S0 

400.001  •  1J00J00 

2,500 

2,000 

1,000 

1,250 

2J00 

2.500 

>  1.000.000 

4.000 

3.250 

1.500 

2.000 

3.250 

*m 
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FY  1990  RANG  STAT10I  REGULATORY  FEES 

Semi 

AMCtassA 

AMCinsR 

AMCtassC 

AMOnsD 

FMCtesn 
A.  R1  ft  C3 

FMCtaMB 

0.  C.  CI  ft 

C2 

1  <=2e.ooo 

430 

325 

225 

275 

325 

430 

20.001  •  504100 

125 

050 

325 

450 

650 

025 

SOJMI  -  125.000 

1.350 

075 

450 

075 

075 

1.350 

1254101  -  4004100 

2J00 

1>I00 

075 

025 

1.400 

2J00 

4004101  •  141004)00 

2.750 

2,250 

1.250 

1.500 

2.250 

2.750 

>  14100.000 

4,400 

3.000 

1.750 

2.200 

3J00 

4.400 

BoiMQ  CODE  <na-oi-c 
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Attachment  F — Detailed  Guidance  on 
Who  Must  Pay  Regulatory  Fees 

1.  The  guidelines  below  provide  an 
explanation  of  regulatory  fee  categories 
established  by  the  Schedule  of 
Regulatory  Fees  in  section  9  (g)  of  the 
Communications  Act,''^  as  modified  in 
the  instant  NPRM.  Where  regulatory  fee 
categories  need  interpretation  or 
clarification,  we  have  relied  on  the 
legislative  history  of  section  9,  our  own 
experience  in  establishing  and 
regulating  the  Schedule  of  Regulatory 
Fees  for  Fiscal  Years  (FY)  1994, 1995, 
1996, 1997,  and  1998  and  the  services 
subject  to  the  fee  schedule.  The 
categories  and  amoimts  set  out  in  the 
schedule  have  been  modified  to  reflect 
changes  in  the  number  of  payment 
units,  additions  and  changes  in  the 
services  subject  to  the  fee  requirement 
and  the  benefits  derived  fi-om  the 
Commission's  regulatory  activities,  and 
to  simplify  the  structure  of  the  schedule. 
The  schedule  may  be  similarly  modified 
or  adjusted  in  futiue  years  to  reflect 
changes  in  the  Commission's  budget 
and  in  the  services  regulated  by  the 
Conunission. '  ^ 

2.  Exemptions.  Governments  and 
nonprofit  entities  are  exempt  from 
paying  regulatory  fees  and  should  not 
submit  payment.  A  nonprofit  entity  may 
be  asked  to  submit  a  current  IRS 
Determination  Letter  documenting  that 
it  is  exempt  from  taxes  under  section 
501  of  the  Internal  Revenue  Code  or  the 
certification  of  a  governmental  authority 
attesting  to  its  nonprofit  status.  The 
governmental  exemption  applies  even 
where  the  government-owned  or 
community-owned  facility  is  in 
competition  with  a  commercial 
operation.  Other  specific  exemptions  are 
discussed  below  in  the  descriptions  of 
other  particular  service  categories. 

1 .  Private  Wireless  Radio  Services 

3.  Two  levels  of  statutory  fees  were 
established  for  the  Private  Wireless 
Radio  Services — exclusive  use  services 
and  shared  use  services.  Thus,  licensees 
who  generally  receive  a  higher  quality 
communication  channel  due  to 
exclusive  or  lightly  shared  fi^quency 
assignments  will  pay  a  higher  fee  than 
those  who  share  marginal  quality 
assignments.  This  dichotomy  is 
consistent  with  the  directive  of  section 
9,  that  the  regulatory  fees  reflect  the 
benefits  provided  to  the  licensees."^  In 
addition,  because  of  the  generally  small 
amount  of  the  fees  assessed  against 
Private  Wireless  Radio  Service 
licensees,  applicants  for  new  licenses 


and  reinstatements  and  for  renewal  of 
existing  licenses  are  required  to  pay  a 
regulatory  fee  covering  the  entire  license 
term,  with  only  a  percentage  of  all 
licensees  pa)dng  a  regidatory  fee  in  any 
one  year.  Applications  for  modification 
or  assigmnent  of  existing  authorizations 
do  not  require  the  payment  of  regulatory 
fees.  The  expiration  date  of  those 
authorizations  will  reflect  only  the 
imexpired  term  of  the  underlying 
license  rather  than  a  new  license  term. 

a.  Exclusive  Use  Services 

4.  Private  Mobile  Radio  Services 
(PMRS):  Regulatees  in  this  category 
include  those  authorized  under  part  90 
of  the  Conmiission's  rules  to  provide 
limited  access  Wireless  Radio  service 
that  allows  high  quality  voice  or  digital 
commimications  between  vehicles  or  to 
fixed  stations  to  further  the  business 
activities  of  the  licensee.  These  services, 
using  the  220-222  MHz  band  and 
frequencies  at  470  MHz  and  above,  may 
be  offered  on  a  private  carrier  basis  in 
the  Specialized  Mobile  Radio  Services 
{SMRS).'«  For  FY  1999,  PMRS 
licensees  will  pay  a  $13  annual 
regulatory  fee  per  license,  payable  for  an 
entire  five  or  ten  year  license  term  at  the 
time  of  application  for  a  new,  renewal, 
or  reinstatement  license. '^^  The  total 
regulatory  fee  due  is  either  $65  for  a 
license  with  a  five  year  term  or  $130  for 
a  license  with  a  10  year  term. 

5.  Microwave  Services:  These  services 
include  private  and  conunercial 
microwave  systems  and  private  and 
conunercial  carrier  systems  authorized 
under  part  101  of  the  Commission's 
rules  to  provide  telecommunications 
services  between  fixed  points  on  a  high 
quality  chaimel  of  communications. 
Microwave  systems  are  often  used  to 
relay  data  and  to  control  railroad, 
pipeline,  and  utility  equipment. 
Conunercial  systems  typically  are  used 
for  video  or  data  transmission  or 
distribution.  For  FY  1999,  Microwave 
licensees  will  pay  a  $13  annual 
regulatory  fee  per  license,  payable  for  an 
entire  ten  year  license  term  at  the  time 
of  appHcation  for  a  new,  renewal,  or 
reinstatement  license.  The  total 
regidatory  fee  due  is  $130  for  the  ten 
year  license  term. 


"»47  U.S.C.  159(g) 
'»47  U.S.C  159(b)(2).  (3). 
'"47  U.S.C.  159(b)(1)(A). 


'''This  category  only  applies  to  licensees  of- 
shared-use  private  220-222  MHz  and  470  MHz  and 
above  in  the  Specialized  Mobile  Radio  (SMR) 
service  who  have  elected  not  to  change  to  the 
Commercial  Mobile  Radio  Service  (CMRS).  Those 
who  have  elected  to  change  to  the  CMRS  are 
referred  to  paragraph  14  of  this  Attachment. 

■'^Although  this  fee  category  includes  licenses 
with  ten-year  terms,  the  estimated  volume  of  ten- 
year  license  applications  in  FY  1999  is  less  than 
one-tenth  of  one  percent  and,  therefore,  is 
statistically  insignificant. 


6.  Interactive  Video  Data  Service 
(IVDS):  The  IVDS  is  a  two-way,  point- 
to-multi-point  radio  service  allocated 
high  quality  channels  of 
communications  and  authorized  under 
part  95  of  the  Commission's  rules.  The 
IVDS  provides  information,  products, 
and  services,  and  also  the  capability  to 
obtain  responses  from  subscribers  hi  a 
specific  service  area.  The  IVDS  is 
offered  on  a  private  carrier  basis.  The 
Commission  does  not  anticipate 
receiving  any  applications  in  the  IVDS 
diuing  FY  1999.  Therefore,  for  FY  1999, 
there  is  no  regulatory  fee  for  IVDS 
licensees. 

b.  Shared  Use  Services 

7.  Marine  (Ship)  Service:  This  service 
is  a  shipboard  radio  service  authorized 
under  part  80  of  the  Commission's  rules 
to  provide  telecommunications  between 
watercraft  or  between  watercraft  and 
shore-based  stations.  Radio  installations 
are  required  by  domestic  and 
international  law  for  large  passenger  or 
cargo  vessels.  Radio  equipment  may  be 
voluntarily  installed  on  smaller  vessels, 
such  as  recreational  boats.  The 
Telecommunications  Act  of  1996  gave 
the  Commission  the  authority  to  license 
certain  ship  stations  by  rule  rather  than 
by  individual  license.  The  Commission 
exercises  that  authority.  Thus,  private 
boat  operators  sailing  entirely  within 
domestic  U.S.  waters  and  who  are  not 
otherwise  required  by  treaty  or 
agreement  to  carry  a  radio,  are  no  longer 
required  to  hold  a  marine  license,  and 
they  will  not  be  required  to  pay  a 
regulatory  fee.  For  FY  1999,  parties 
required  to  be  licensed  and  those 
choosing  to  be  licensed  for  Marine 
(Ship)  Stations  will  pay  a  $7  annual 
regulatory  fee  per  station,  payable  for  an 
entire  ten-year  license  term  at  the  time 
of  application  for  a  new,  renewal,  or 
reinstatement  license.  The  total 
regulatory  fee  due  is  $70  for  the  ten  year 
license  term. 

8.  Marine  (Coast)  Service:  This  service 
includes  land-based  stations  in  the 
maritime  services,  authorized  imder 
part  80  of  the  Commission's  rules,  to 
provide  communications  services  to 
ships  and  other  watercraft  in  coastal  and 
inland  waterways.  For  FY  1999, 
licensees  of  Marine  (Coast)  Stations  will 
pay  a  $7  annual  regulatory  fee  per  call 
sign,  payable  for  the  entire  five  year 
license  term  at  the  time  of  application 
for  a  new,  renewal,  or  reinstatement 
license.  The  total  regulatory  fee  due  is 
$35  per  call  sign  for  the  five-year  license 
term. 

9.  Private  Land  Mobile  (Other) 
Services:  These  services  include  Land 
Mobile  Radio  Services  operating  under 
parts  90  and  95  of  the  Commission's 
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rules.  Services  in  this  category  provide 
one-  or  two-way  communications 
between  vehicles,  persons  or  fixed 
stations  on  a  shared  basis  and  include 
radiolocation  services,  industrial  radio 
services,  and  land  transportation  radio 
services.  For  FY  1999,  Ucensees  of 
services  in  this  category  will  pay  a  $7 
annual  regulatory  fee  per  call  sign, 
payable  for  an  entire  five-year  license 
term  at  the  time  of  application  for  a 
new,  renewal,  or  reinstatement  license. 
The  total  regulatory  fee  due  is  $35  for 
the  five-year  license  term. 

10.  Aviation  (Aircraft)  Service:  These 
services  include  stations  authorized  to 
provide  communications  between 
aircraft  and  between  aircraft  and  ground 
stations  and  include  frequencies  used  to 
commiuiicate  with  air  traffic  control 
facilities  pursuant  to  part  87  of  the 
Commission's  rules.  The 
Telecommunications  Act  of  1996  gave 
the  Commission  the  authority  to  license 
certain  aircraft  radio  stations  by  rule 
rather  than  by  individual  license.  The 
commission  exercises  that  authority. 
Thus,  private  aircraft  operators  flying 
entirely  within  domestic  U.S.  airspace 
and  who  are  not  otherwise  required  by 
treaty  or  agreement  to  carry  a  radio  are 
no  longer  required  to  hold  an  aircraft 
license,  and  they  will  not  be  required  to 
pay  a  regulatory  fee.  For  FY  1999, 
parties  required  to  be  licensed  and  those 
choosing  to  be  licensed  for  Aviation 
(Aircraft)  Stations  will  pay  a  $7  annual 
regulatory  fee  per  station,  payable  for 
the  entire  ten-year  license  term  at  the 
time  of  application  for  a  new,  renewal, 
or  reinstatement  license.  The  total 
regulatory  fee  due  is  $70  per  stationior 
the  ten-year  license  term. 

11.  Aviation  (Ground)  Service;  This 
service  includes  stations  authorized  to 
provide  ground-based  communications 
to  aircraft  for  weather  or  landing 
information,  or  for  logistical  support 
pursuant  to  part  87  of  the  Commission's 
rules.  Certain  ground-based  stations 
which  only  serve  itinerant  traffic,  i.e., 
possess  no  actual  xmits  on  which  to 
assess  a  fee,  are  exempt  from  payment 
of  regulatory  fees.  For  FY  1999, 
licensees  of  Aviation  (Ground)  Stations 
will  pay  a  $7  annual  regulatory  fee  per 
license,  payable  for  the  entire  five-year 
license  term  at  the  time  of  application 
for  a  new,  renewal,  or  reinstatement 
license.  The  total  regxilatory  fee  is  $35 
per  call  sign  for  the  five-year  license 
term. 

12.  General  Mobile  Radio  Service 
(GMRS):  These  services  irclude  Land 
Mobile  Radio  licensees  providing 
personal  and  limited  business 
communications  between  vehicles  or  to 
fixed  stations  for  short-range,  two-way 
communications  pursuant  to  part  95  of 


the  Commission's  rules.  For  FY  1999, 
GMRS  licensees  will  pay  a  $7  annual 
regulatory  fee  per  license,  payable  for  an 
entire  five-year  license  term  at  the  time 
of  application  for  a  new,  renewal  or 
reinstatement  license.  The  total 
regulatory  fee  due  is  $35  per  license  for 
the  five-year  license  term. 

c.  Amateur  Radio  Vanity  Call  Signs 

13.  Amateur  Vanity  Call  Signs:  This 
category  covers  volimtary  requests  for 
specific  call  signs  in  the  Amateiu  Radio 
Service  authorized  under  part  97  of  the 
Commission's  rules.  Applicants  for 
Amateur  Vanity  Call-Signs  will 
continue  to  pay  a  $1.30  annual 
regulatory  fee  per  call  sign,  as 
prescribed  in  the  FY  1998  fee  schedide, 
payable  for  an  entire  ten-year  license 
term  at  the  time  of  application  for  a 
vanity  call  sign  until  the  FY  1999  fee 
schedule  becomes  effective.  The  total 
regulatory  fee  due  would  be  $13  per 
license  for  the  ten-year  license  term.'"^ 
For  FY  1999,  Amateur  Vanity  Call  Sign 
applicants  will  pay  a  $1.42  annual 
regulatory  fee  per  call  sign,  payable  for 
an  entire  ten-year  term  at  the  time  of 
application  for  a  new,  renewal  or 
reinstatement  license.  The  total 
regulatory  fee  due  is  $14.20  per  call  sign 
for  the  ten-year  license  term.  We 
propose  that  there  will  be  no  refunds  to 
applicants  who  submit  applications 
before  implementation  of  the  FY  1999 
fee. 

d.  Commercial  Wireless  Radio  Services 

14.  Commercial  Mobile  Radio 
Services  (CMRS)  Mobile  Services:  The 
Commercial  Mobile  Radio  Service 
(CMRS)  is  an  "umbrella"  descriptive 
term  attributed  to  various  existing 
broadband  services  authorized  to 
provide  interconnected  mobile  radio 
services  for  profit  to  the  public,  or  to 
such  classes  of  eligible  users  as  to  be 
effectively  available  to  a  substantial 
portion  of  the  public.  CMRS  Mobile 
Services  include  certain  licensees  which 
formerly  were  licensed  as  part  of  the 
Private  Radio  Services  [e.g..  Specialized 
Mobile  Radio  Services)  and  others 
formerly  Ucensed  as  part  of  the 
Common  Carrier  Radio  Services  [e.g., 
Public  Mobile  Services  and  Cellular 
Radio  Service).  While  specific  rules 
pertaining  to  each  covered  service 
remain  in  separate  parts  22,  24,  27,  60 
and  90,  general  rules  for  CMRS  are 
contained  in  part  20.  CMRS  Mobile 
Services  will  include:  Specialized 


Mobile  Radio  Services  (part  90):'*' 
Broadband  Personal  Communications 
Services  (part  24),  Public  Coast  Stations 
(part  80);  Public  Mobile  Radio  (Cellular, 
800  MHz  Air-Ground  Radiotelephone, 
and  Offshore  Radio  Services)  (part  22); 
and  Wireless  Commvmications  Service 
(part  27).  Each  Ucensee  in  this  group 
will  pay  an  annual  regidatory  fee  for 
each  mobile  or  celMar  unit  (mobile  or 
telephone  niunber),  assigned  to  its 
customers,  including  resellers  of  its 
services.  For  FY  1999,  the  regulatory  fee 
is  $.32  per  unit. 

15.  Commercial  Mobile  Radio 
Services  (CMRS)  Messaging  Services: 
The  Commercial  Mobile  Radio  Service 
(CMRS)  is  an  "umbrella"  descriptive 
term  attributed  to  various  existing 
narrowband  services  authorized  to 
provide  interconnected  mobile  radio 
services  for  profit  to  the  public,  or  to 
such  classes  of  eligible  users  as  to  be 
effectively  available  to  a  substantial 
portion  of  the  public.  CMRS  Messaging 
Services  include  certain  licensees  which 
formerly  were  licensed  as  part  of  the 
Private  Radio  Services  [e.g..  Private 
Pagiag  and  Radiotelephone  Service), 
licensees  formerly  licensed  as  part  of 
the  Common  Carrier  Radio  Services 
[e.g.,  Public  Mobile  One-Way  Paging), 
licensees  of  Narrowband  Personal 
Communications  Service  (PCS)  [e.g., 
one-way  and  two-way  paging),  and  220- 
222  MHz  Band  and  hiterconnected 
Business  Radio  Service.  While  specific 
rules  pertaining  to  each  covered  service 
remain  in  separate  parts  22,  24  and  90, 
general  rules  for  CMRS  are  contained  in 
part  20.  Each  licensee  in  the  CMRS 
Messaging  Services  will  pay  an  annual 
regulatory  fee  for  each  unit  (pager, 
telephone  number,  or  mobile)  assigned 
to  its  customers,  including  resellers  of 
its  services.  For  FY  1999,  the  regulatory 
fee  is  $.04  per  unit. 

16.  Finally,  we  are  reiterating  our 
definition  of  CMRS  payment  imits  to 
make  it  clear  that  fees  are  assessable  on 
each  PCS  or  cellular  telephone  and  each 
one-way  or  two-way  pager  capable  of 
receiving  or  transmitting  information, 
whether  or  not  the  unit  is  "active"  on 
the  "as-of '  date  for  payment  of  these  - 
fees.  The  unit  becomes  "feeable"  if  the 
end  user  or  assignee  of  the  unit  has 
possession  of  the  imit  and  the  unit  is 
capable  of  transmitting  or  receiving 
voice  or  non-voice  messages  or  data  and 
the  unit  is  either  owned  and  operated  by 
the  licensee  of  the  CMRS  system  or  a 


'"Section  9(h)  exempts  "amateur  radio  operator 
licenses  under  part  97  of  the  Commission's  rules 
(47  CFR  part  97)"  from  the  requirement.  However, 
section  9(g)'s  fee  schedule  explicitly  includes 
"Amateur  vanity  call  signs"  as  a  category  subject  to 
the  (Myment  of  a  regulatory  fee. 


'*'  This  category  does  not  include  licensees  of 
private  shared-use  220  MHz  and  470  MHz  and 
above  in  the  Specialized  Mobile  Radio  (SMR) 
service  who  have  elected  to  remain  non- 
'.ommercial.  Those  who  have  elected  not  to  change 
to  the  Commercial  Mobile  Radio  Service  (CMRS) 
are  referred  to  paragraph  4  of  this  Attachment. 
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reseller,  or  the  end  user  of  a  unit  has  a 
contractual  agreement  for  the  provision 
of  a  CMRS  service  from  a  licensee  of  a 
CMRS  system  or  a  reseller  of  a  CMRS 
service.  The  responsible  payer  of  the 
regulatory  fee  is  the  CMRS  licensee.  For 
example,  John  Doe  purchases  a  pager 
and  contractually  obtains  paging 
services  from  Paging  Licensee  X.  Paging 
Licensee  X  is  responsible  for  paying  the 
applicable  regulatory  fee  for  this  unit. 
Likewise,  Cellular  Licensee  Y  donates 
cellular  phones  to  a  high  school  and  the 
high  school  either  pays  for  or  obtains 
free  cellular  service  from  Cellular 
Licensee  Y.  In  this  situation.  Cellular 
Licensee  Y  is  responsible  for  paying  the 


applicable  regulatory  fees  for  these 
units. 

2.  Mass  Media  Services 

17.  The  regidatory  fees  for  the  Mass 
Media  fee  category  apply  to  broadcast 
licensees  and  permittees. 
Nonconunercial  Educational 
Broadcasters  are  exempt  itom  regulatory 
fees. 

a.  Commercial  Radio 

18.  These  categories  include  licensed 
Commercial  AM  (Classes  A,  B,  C,  and  D) 
and  FM  (Classes  A,  B,  Bl,  C,  Cl,  C2,  and 
C3)  Radio  Stations  operating  imder  part 
73  of  the  Conmiission's  rules. '"  We 


have  combined  class  of  station  and  city 
grade  contour  population  data  to 
formulate  a  schedule  of  radio  fees  which 
differentiate  between  stations  based  on 
class  of  station  and  population  served. 
In  general,  higher  class  stations  and 
stations  in  metropolitan  areas  will  pay 
higher  fees  than  lower  class  stations  and 
stations  located  in  rural  areas.  The 
specific  fee  that  a  station  must  pay  is 
determined  by  where  it  ranks  after 
weighting  its  fee  requirement 
(determined  by  class  of  station)  with  its 
population.  The  regulatory  fee 
classifications  for  Radio  Stations  for  FY 
1999  are  as  follows: 


FY  1999  Radio  Station  Regulatory  Fees 


Population  served 


<20,000  

20.001-50.000  

50,001-125,000  .... 
125,001-400.000  .. 
400,001-1.000,000 
>1.000,000  


AM  Class  A 


430 
825 
1,350 
2,000 
2,750 
4,400 


AM  Class  B 


325 

650 

875 

1,400 

2,250 

3,600 


AM  Class  C 


225 
325 
450 
675 
1,250 
1.750 


AM  Class  D 


275 
450 
675 
825 
1,500 
2,250 


FM  Classes  A, 

FM  Classes  B, 

Bl  &C3 

C,  CI  &  C2 

325 

430 

650 

825 

875 

1,350 

1,400 

2,000 

2,250 

2,750 

3,600 

4,400 

h.  Construd 
Television  J 


19.  Licensees  may  determine  the 
appropriate  fee  payment  by  referring  to 
a  list  which  will  be  provided  as  an 
attachment  to  the  final  Report  and 
Order  in  this  proceeding.  This  same 
information  will  be  available  on  the 
FCC's  internet  world  wide  web  site 
(http://www.fcc.gov)  by  calling  the 
FCC's  National  Call  Center  (1-888-225- 
5322),  and  may  be  included  in  the 
Public  Notices  mailed  to  each  licensee 
for  which  we  have  a  current  address  on 
file  (Note:  Non-receipt  of  a  Public 
Notice  does  not  relieve  a  licensee  of  its 
obligation  to  submit  its  regulatory  fee 
payment). 

b.  Construction  Permits — Commercial 
AM  Radio 

20.  This  category  includes  holders  of 
permits  to  construct  new  Commercial 
AM  Stations.  For  FY  1999,  permittees 
will  pay  a  fee  of  $255  for  each  permit 
held.  Upon  issuance  of  an  operating 
license,  this  fee  would  no  longer  be 
applicable  and  licensees  would  be 
required  to  pay  the  applicable  fee  for  the 
designated  group  within  which  the 
station  appears. 

c.  Construction  Permits — Commercial 
FM  Radio 

21.  This  category  includes  holders  of 
permits  to  construct  new  Commercial 
FM  Stations.  For  FY  1999,  permittees 


will  pay  a  fee  of  $1,250  for  each  permit 
held.  Upon  issuance  of  an  operating 
license,  this  fee  would  no  longer  be 
applicable.  Instead,  licensees  would  pay 
a  regulatory  fee  based  upon  the 
designated  group  within  which  the 
station  appears. 

d.  Commercial  Television  Stations 

22.  This  category  includes  licensed 
Commercial  VHF  and  UHF  Television 
Stations  covered  imder  part  73  of  the 
Commission's  rules,  except  commonly 
owned  Television  Satellite  Stations, 
addressed  separately  below.  Markets'  are 
Nielsen  Designated  Market  Areas  (DMA) 
as  listed  in  the  Television  &•  Cable 
Factbook,  Stations  Volume  No.  67, 1999 
Edition,  Warren  Publishing,  Inc.  The 
fees  for  each  category  of  station  are  as 
follows: 

VHF  Markets  1-10— $41,125 
VHF  Markets  11-25— $34,225 
VHF  Markets  26-50— $23,425 
VHF  Markets  51-100— $13,100 
VHF  Remaining  Markets— $3,400 
UHF  Markets  1-10— $15,500 
UHF  Markets  11-25— $11,725 
UHF  Markets  26-50— $7,275 
UHF  Markets  51-100— $4,350 
UHF  Remaining  Markets— $1,175 

e.  Commercial  Television  Satellite 
Stations 

23.  Commonly  owmed  Television 
Satellite  Stations  in  any  market 


(authorized  pursuant  to  Note  5  of 
§  73.3555  of  the  Commission's  rules) 
that  retransmit  programming  of  the 
primary  station  are  assessed  a  fee  of 
$1,275  annually.  Those  stations 
designated  as  Television  Satellite 
Stations  in  the  1999  Edition  of  the 
Television  and  Cable  Factbook  are 
subject  to  the  fee  applicable  to 
Television  Satellite  Stations.  All  other 
television  licensees  are  subject  tathe 
regulatory  fee  payment  required  for 
their  class  of  station  and  market. 

f.  Construction  Permits — Commercial 
VHF  Television  Stations 

24.  This  category  includes  holders  of 
permits  to  construct  new  Commercial 
VHF  Television  Stations.  For  FY  1999, 
VHF  permittees  will  pay  an  annual 
regulatory  fee  of  $2,775.  Upon  issuance 
of  an  operating  license,  this  fee  would 
no  longer  be  applicable.  Instead, 
licensees  would  pay  a  fee  based  upon 
the  designated  market  of  the  station. 

g.  Construction  Permits — Commercial 
UHF  Television  Stations 

25.  This  category  includes  holders  of 
permits  to  construct  new  UHF 
Television  Stations.  For  FY  1999,  UHF 
Television  permittees  will  pay  an 
annual  regulatory  fee  of  $2,900.  Upon 
issuance  of  an  operating  license,  this  fee 
would  no  longer  be  applicable.  Instead, 


lA-The  Commission  acknowledges  that  certain 
stations  operating  in  Puerto  Rico  and  Guam  have 
been  assigned  a  Ugher  level  station  class  than 


would  be  expected  if  the  station  were  located  on  the 
mainland.  Although  this  results  in  a  higher 
regulatory  fee,  we  believe  that  the  increased 


interference  protection  associated  with  the  higher 
station  class  is  necessary  and  justifies  the  fee. 
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licensees  would  pay  a  fee  based  upon 
the  designated  market  of  the  station. 

h.  Construction  Permits — Satellite 
Television  Stations 

26.  The  fee  for  UHF  and  VHP 
Television  Satellite  Station  construction 
permits  for  FY  1999  is  $460.  An 
individual  regulatory  fee  payment  is  to 
be  made  for  each  Television  Satellite 
Station  construction  permit  held. 

i.  Low  Power  Television,  FM  Translator 
and  Booster  Stations,  TV  Translator  and 
Booster  Stations 

27.  This  category  includes  Low  Power 
UHF/VHF  Television  stations  operating 
under  part  74  of  the  Commission's  rules 
with  a  transmitter  power  output  limited 
to  1  kW  for  a  UHF  facility  and, 
generally,  0.01  kW  for  a  VHP  facility. 
Low  Power  Television  (LPTV)  stations 
may  retransmit  the  programs  and  signals 
of  a  TV  Broadcast  Station,  originate 
programming,  and/or  operate  as  a 
subscription  service.  This  category  also 
includes  translators  and  boosters 
operating  under  part  74  which 
rebroadcast  the  signals  of  full  service 
stations  on  a  frequency  difierent  from 
the  parent  station  (translators)  or  on  the 
s&me  frequency  (boosters).  The  stations 
in  this  category  are  secondary  to  full 
service  stations  in  terms  of  frequency 
priority.  We  have  also  received  requests 
for  waivers  of  the  regulatory  fees  from 
operators  of  community  based 
Translators.  These  Translators  are 
generally  not  affiliated  with  commercial 
broadcasters,  are  nonprofit, 
nonprofitable,  or  only  marginally 
profitable,  serve  small  rural 
conununities,  and  are  supported 
financially  by  the  residents  of  the 
communities  served.  We  are  aware  of 
the  difficrdties  these  Translators  have  in 
paying  even  minimal  regulatory  fees, 
and  we  have  addressed  those  concerns 
in  the  ruling  on  reconsideration  of  the 
FY  1994  Report  and  Order.  Community 
based  Translators  are  exempt  from 
regulatory  fees.  For  FY  1999,  licensees 
in  low  power  television,  FM  translator 
and  booster,  and  TV  translator  and 
booster  category  will  pay  a  regulatory 
fee  of  $290  for  each  license  held. 

j.  Broadcast  Auxiliary  Stations 

28.  This  category  includes  licensees  of 
remote  pickup  stations  (either  base  or 
mobile)  and  associated  accessory 
equipment  authorized  pursuant  to  a 
single  license.  Aural  Broadcast 
Auxiliary  Stations  (Studio  Transmitter 
Link  and  Inter-City  Relay)  and 
Television  Broadcast  Auxiliary  Stations 
(TV  Pickup,  TV  Studio  Transmitter 
Link,  TV  Relay)  authorized  under  part 
74  of  the  Commission's  Rules.  Auxiliary 


Stations  are  generally  associated  with  a 
particular  television  or  radio  broadcast 
station  or  cable  television  system.  This 
category  does  not  include  translators 
and  boosters  (see  paragraph  26  infra). 
For  FY  1999,  licensees  of  Commercial 
Auxiliary  Stations  will  pay  a  $12  annual 
regulatory  fee  on  a  per  call  sign  basis. 

k.  Multipoint  Distribution  Service 

29.  This  category  includes  Multipoint 
Distribution  Service  (MDS)i  Local 
Multipoint  Distribution  (LMDS),  and 
Multichannel  Multipoint  Distribution 
Service  (MMDS),  authorized  under  part 
21  of  the  Commission's  Rules  to  use 
microwave  frequencies  for  video  and 
data  distribution  within  the  United 
States.  For  FY  1999,  MDS,  LMDS,  and 
MMDS  stations  will  pay  an  annual 
regulatory  fee  of  $285  per  call  sign. 

3.  Cable  Services 

a.  Cable  Television  Systems 

30.  This  category  includes  operators 
of  Cable  Television  Systems,  providing 
or  distributing  programming  or  other 
services  to  subscribers  under  part  76  of 
the  Commission's  Rules.  For  FY  1999, 
Cable  Systems  will  pay  a  regulatory  fee 
of  $.48  per  subscriber.'*'  Payments  for 
Cable  Systems  are  to  be  made  on  a  per 
subscriber  basis  as  of  December  31, 
1998.  Cable  Systems  should  determine 
their  subscriber  nuanbers  by  calculating 
the  number  of  single  fomily  dwellings, 
the  nim:iber  of  individual  households  in 
multiple  dwelling  units,  e.g., 
apartments,  condominiums,  mobile 
home  parks,  etc.,  paying  at  the  basic 
subscriber  rate,  the  number  of  bulk  rate 
customers  and  the  nimiber  of  courtesy 
or  fee  customers.  In  order  to  determine 
the  number  of  bulk  rate  subscribers,  a 
system  shoiUd  divide  its  bulk  rate 
charge  by  the  annual  subscription  rate 
for  individual  households.  See  FY  1994 
Report  and  Order,  59  FR  30984  (January 
16,1994). 

b.  Cable  Antenna  Relay  Service 

31.  This  category  includes  Cable 
Antenna  Relay  Service  (CARS)  stations 
used  to  transmit  television  and  related 
audio  signals,  signals  of  AM  and  FM 
Broadcast  Stations,  and  cablecasting 
frx)m  the  point  of  reception  to  a  terminal 
point  from  where  the  signals  are 
distributed  to  the  public  by  a  Cable 
Television  System.  For  FY  1999, 
licensees  will  pay  an  annual  regulatory 
fee  of  $55  per  CARS  license. 


<«  Cable  systems  are  to  pay  their  regulatory  fees 
on  a  per  subscriber  basis  rather  than  per  1,000 
subscribers  as  set  forth  in  the  statutory  fee  schedule. 
See  FY  1994  Report  and  Order  at  paragraph  100. 


4.  Common  Carrier  Services 

a.  Commercial  Microwave  (Domestic 
Public  Fixed  Radio  Service) 

32.  This  category  includes  licensees 
in  the  Point-to-Point  Microwave  Radio 
Service,  Local  Television  Transmission 
Radio  Service,  and  Digital  Electronic 
Message  Service,  authorized  imder  part 
101  of  the  Commission's  rules  to  use 
microwave  frequencies  for  video  and 
data  distribution  within  the  United 
States.  These  services  are  now  included 
in  the  Microwave  category  (see 
paragraph  5  infra). 

b.  Interstate  Telephone  Service 
Providers 

33.  This  category  includes  Inter- 
Exchange  Carriers  (IXCs),  Local 
Exchange  Carriers  (LECs),  Competitive 
Access  Providers  (CAPs),  domestic  and 
international  carriers  that  provide 
operator  services.  Wide  Area  Telephone 
Service  (WATS),  800,  900,  telex, 
telegraph,  video,  other  switched, 
interstate  access,  special  access,  and 
alternative  access  services  either  by 
using  their  own  facilities  or  by  reselling 
facilities  and  services  of  other  carriers  or 
telephone  carrier  holding  companies, 
and  companies  other  than  traditional 
local  telephone  companies  that  provide 
interstate  access  services  to  long 
distance  carriers  and  other  customers. 
This  category  also  includes  pre-paid 
calling  card  providers.  These  common 
carriers,  including  resellers,  must 
submit  fee  payments  based  upon  their 
proportionate  share  of  gross  interstate 
revenues  using  the  metiiodology  that  we 
have  adopted  for  calculating 
contributions  to  the  TRS  fund.'«  In 
order  to  avoid  imposing  any  double 
payment  burden  on  resellers,  we  will 
permit  carriers  to  subtract  from  their 
gross  interstate  revenues,  as  reported  to 
NECA  in  connection  with  their  TRS 
contribution,  any  payments  made  to 
underlying  common  carriers  for 
telecommunications  facilities  and 
services,  including  payments  for 
interstate  access  service,  that  are  sold  in 
the  form  of  interstate  service.  For  this 
purpose,  resold  telecommunications 
facilities  and  services  are  only  intended 
to  include  payments  that  correspond  to 
revenues  that  will  be  included  by 
another  carrier  reporting  interstate 
revenue.  For  FY  1999,  carriers  must 
multiply  their  adjusted  gross  revenue 
figure  (gross  revenue  reduced  by  the 
total  amount  of  their  payments  to 
underlying  common  carriers  for 
telecommunications  facilities  or 
servicesl  by  the  factor  0.0012  to 


"« See  Telecommunications  Relay  Services.  8 
FCC  Red  5300  (1993),  58  FR  39671  Qui.  26, 1993). 
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determine  the  appropriate  fee  for  this 
category  of  service.  Regulatees  may 


want  to  use  the  following  worksheet  to 
determine  their  fee  payment: 


Total 


Interstate 


(1)  Revenue  reported  in  TRS  Fund  worksheets  , 

(2)  Less:  Access  charges  paid 

(3)  Less:  Other  telecommunications  facilities  and  services  taken  for  resale 

(4)  Adjusted  revenues  (1)minus(2)minus(3) , 

(5)  Fee  factor „ , 

(6)  Fee  due  (4)times(5) 


0.0012 


5.  International  Services 
a.  Earth  Stations 

34.  Very  Small  Aperture  Terminal 
(VSAT)  Earth  Stations,  equivalent  C- 
Band  Earth  Stations  and  antennas,  and 
earth  station  systems  comprised  of  very 
small  aperture  terminals  operate  in  the 
12  and  14  GHz  bands  and  provide  a 
variety  of  communications  services  to 
other  stations  in  the  network.  VSAT 
systems  consist  of  a  network  of 
technically-identical  small  Fixed- 
Satellite  Earth  Stations  which  often 
include  a  larger  hub  station.  VSAT  Earth 
Stations  and  C-Band  Equivalent  Earth 
Stations  are  authorized  piusuant  to  part 
25  of  the  Commission's  rules.  Mobile 
Satellite  Earth  Stations,  operating 
pursuant  to  part  25  of  the  Commission's 
rules  under  blanket  licenses  for  mobile 
antennas  (transceivers),  are  smaller  than 
one  meter  and  provide  voice  or  data 
commimications,  including  position 
location  information  for  mobile 
platforms  such  as  cars,  buses,  or 
trucks.  '*5  Fixed-Satellite  Transmit/ 
Receive  and  Transmit-Only  Earth 
Station  antennas,  authorized  or 
registered  under  part  25  of  the 
Commission's  rules,  are  operated  by 
private  and  public  carriers  to  provide 
telephone,  television,  data,  and  other 
forms  of  commimications.  Included  in 
this  category  are  telemetry,  tracking  and 
control  (TT&C)  earth  stations,  and  earth 
station  uplinks.  For  FY  1999,  licensees 
of  VSATs,  Mobile  Satellite  Earth 
Stations,  and  Fixed-Satellite  Transmit/ 
Receive  and  Transmit-Only  Earth 
Stations  will  pay  a  fee  of  $180  per 
authorization  oi  registration  as  well  as 

a  separate  fee  of  $180  for  each 
associated  Hub  Station. 

35.  Receive-only  earth  stations.  For 
FY  1999,  there  is  no  regulatory  fee  for 
receive-only  earth  stations. 


"^  Mobile  earth  stations  are  hand-held  or  vehicle- 
based  units  capable  of  operation  while  the  operator 
or  vehicle  is  in  motion.  In  contrast,  transportable 
units  are  moved  to  a  fixed  location  and  operate  in 
a  stationary  (fixed)  mode.  Both  are  assessed  the 
same  regulatory  fee  for  FY  1999. 


b.  Space  Stations  (Geostationary  Orbit) 

36.  Geostationary  Orbit  (also  referred 
to  as  Geosynchronous)  Space  Stations 
are  domestic  and  international  satellites 
positioned  in  orbit  to  remain 
approximately  fixed  relative  to  the 
earth.  Most  are  authorized  imder  part  25 
of  the  Commission's  rules  to  provide 
communications  between  satellites  and 
earth  stations  on  a  common  carrier  and/ 
or  private  carrier  basis.  In  addition,  this 
category  includes  Direct  Broadcast 
Satellite  (DBS)  Service  which  includes 
space  stations  authorized  under  part  100 
of  the  Commission's  rules  to  transmit  or 
re-transmit  signals  for  direct  reception 
by  the  general  public  encompassing 
both  individual  and  community 
reception.  For  FY  1999,  entities 
authorized  to  operate  geostationary 
space  stations  (including  DBS  satellites) 
will  be  assessed  an  annual  regulatory 
fee  of  $130,225  per  operational  station 
in  orbit.  Payment  is  required  for  any 
geostationary  satellite  that  has  been 
launched  and  tested  and  is  authorized 
to  provide  service. 

c.  Space  Stations  (Non-Geostationary 
Orbit) 

37.  Non-Geostationary  Orbit  Systems 
(such  as  Low  Earth  Orbit  (LEO) 
Systems)  are  space  stations  that  orbit  the 
earth  in  non-geosynchronous  orbit. 
They  are  authorized  luider  part  25  of  the 
Commission's  rules  to  provide 
communications  between  satellites  and 
earth  stations  on  a  common  carrier  and/ 
or  private  carrier  basis.  For  FY  1999, 
entities  authorized  to  operate  Non- 
Geostationary  Orbit  Systems  (NGSOs) 
will  be  assessed  an  annual  regulatory 
fee  of  $180,325  per  operational  system 
in  orbit.  Payment  is  required  for  any 
NGSO  System  that  has  one  or  more 
operational  satellites  operational.  In  oiu 
FY  1997  Report  and  Order  ai  paragraph 
75  we  retained  our  requirement  that 
licensees  of  LEOs  pay  the  LEO 
regulatory  fee  upon  their  certification  of 
operation  of  a  single  satellite  pursuant 
to  section  25.120(d).  We  require 
pa3mient  of  this  fee  following 
commencement  of  operations  of  a 
system's  first  satellite  to  insure  that  we 
recover  ova  regulatory  costs  related  to 


LEO  systems  from  licensees  of  these 
systems  as  early  as  possible  so  that  other 
regulatees  are  not  burdened  with  these 
costs  any  longer  than  necessary. 
Because  section  25.120(d)  has 
significant  implications  beyond 
regulatory  fees  (such  as  whether  the 
entire  planned  cluster  is  operational  in 
accordance  with  the  terms  and 
conditions  of  the  license)  we  are 
clarifying  ova  current  definition  of  an 
operational  LEO  satellite  to  prevent 
misinterpretation  of  our  intent  as 
follows: 

Licensees  of  Non-Geostationary  Satellite 
Systems  (such  as  LEOs]  are  assessed  a 
regulatory  fee  upon  the  commencement  of 
operation  of  a  system's  first  satellite  as 
reported  annually  piu^uant  to  sections 
25.142(c),  25.143(e),  25.145(g).  or  upon 
certification  of  operation  of  a  single  satellite 
pursuant  to  section  25.120(d]. 

d.  International  Bearer  Circuits 

38.  Regulatory  fees  for  International 
Bearer  Circuits  are  to  be  paid  by 
facilities-based  conunon  carriers  (either 
domestic  or  international)  activating  the 
circuit  in  any  transmission  facility  for 
the  provision  of  service  to  an  end  user 
or  resale  carrier.  Payment  of  the  fee  for 
bearer  circuits  by  non-common  carrier 
submarine  cable  operators  is  required 
for  circuits  sold  on  an  indefeasible  right 
of  use  (IRU)  basis  or  leased  to  any 
customer,  including  themselves  or  their 
affiliates,  other  than  an  international 
common  carrier  authorized  by  the 
Commission  to  provide  U.S. 
international  common  carrier  services. 
Compare  FY  1994  Report  and  Order  at 
5367.  Payment  of  the  international 
bearer  circuit  fee  is  also  required  by 
non-common  carrier  satellite  operators 
for  ciroiits  sold  or  leased  to  any 
customer,  including  themselves  or  their 
affiliates,  other  than  an  international 
common  carrier  authorized  by  the 
Commission  to  provide  U.S. 
international  common  carrier  services. 
The  fee  is  based  upon  active  64  kbps 
circuits,  or  equivalent  circuits.  Under 
this  formulation,  64  kbps  circuits  or 
their  equivalent  will  be  assessed  a  fee. 
Equivalent  circuits  include  the  64  kbps 
circuit  equivalent  of  larger  bit  stream 


e.  Intematii 
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circuits.  For  example,  the  64  kbps 
circuit  equivalent  of  a  2.048  Mbps 
circuit  is  30  64  kbps  circuits.  Analog 
circuits  such  as  3  and  4  kHz  circuits 
used  for  international  service  are  also 
included  as  64  kbps  circuits.  However, 
circuits  derived  from  64  kbps  circuits  by 
the  use  of  digital  circuit  multiplication 
systems  are  not  equivalent  64  kbps 
circuits.  Such  circmts  are  not  subject  to 
fees.  Only  the  64  kbps  circuit  from 
which  they  have  been  derived  will  be 
subject  to  payment  of  a  fee.  For  FY 
1999,  the  regulatory  fee  is  $7.00  for  each 
active  64  kbps  circuit  or  equivalent.  For 
analog  television  channels  we  will 
assess  fees  as  follows: 


Analog  television  channel 
Size  in  MHz 


36 
24 
18 


No.  of  equiva- 
lent 64  kt)ps 
circuits 


630 
288 
240 


e.  International  Public  Fixed 

39.  This  fee  category  includes 
common  carriers  authorized  imder  part 
23  of  the  Commission's  rules  to  provide 
radio  communications  between  the 
United  States  and  a  foreign  point  via 
microwave  or  HF  troposcatter  systems, 
other  than  satellites  and  satellite  earth 
stations,  but  not  including  service 
between  the  United  States  and  Mexico 
and  the  United  States  and  Canada  using 
frequencies  above  72  MHz.  For  FY  1999, 
International  Public  Fixed  Radio  Service 
licensees  will  pay  a  $410  annual 
regulatory  fee  per  call  sign. 

f.  International  (HF)  Broadcast 

40.  This  category  covers  hitemational 
Broadcast  Stations  licensed  imder  part 
73  of  the  Commission's  rules  to  operate 
on  frequencies  in  the  5,950  kHz  to 
26,100  kHz  range  to  provide  service  to 
the  general  public  in  foreign  coxmtries. 
For  FY  1999,  International  HF  Broadcast 
Stations  will  pay  an  aimual  regulatory 
fee  of  $520  per  station  license. 

Authorization  of  Service:  The 
authorization  or  licensing  of  radio 
stations,  telecommunications 
equipment,  and  radio  operators,  as  well 
as  the  authorization  of  common  carrier 
and  other  services  and  facilities. 
Includes  policy  direction,  program 
development,  legal  services,  and 
executive  direction,  as  well  as  support 
services  associated  with  authorization 
activities.'" 


'«*  Although  Authorization  of  Service  is  described 
in  this  exhibit,  it  is  not  one  of  the  activities 
included  as  a  feeable  activity  for  regulatory  fee 
purposes  pursuant  to  section  9(a)(1)  of  the  Act.  47 
U.S.a  159(a)(1). 


Policy  and  Rulemaking:  Formal 
inquiries,  ndemaking  proceedings  to 
establish  or  amend  the  Commission's 
rules  and  regulations,  action  on 
petitions  for  rulemaking,  and  requests 
for  rule  interpretations  or  waivers; 
economic  studies  and  analyses; 
spectrum  planning,  modeling, 
propagation-interference  analyses,  and 
allocation;  and  development  of 
equipment  standards.  Includes  policy 
direction,  program  development,  legal 
services,  and  executive  direction,  as 
well  as  support  services  associated  with 
policy  and  rulemaking  activities. 

Enforcement:  Enforcement  of  the 
Commission's  rules,  regulations  and 
authorizations,  including  investigations, 
inspections,  compliance  monitoring, 
and  sanctions  of  all  types.  Also  includes 
the  receipt  and  disposition  of  formal 
and  informal  complaints  regarding 
common  carrier  rates  and  services,  the 
review  and  acceptance/rejection  of 
carrier  tariffs,  and  the  review, 
prescription  and  audit  of  carrier 
accounting  practices.  Includes  policy 
direction,  program  development,  legal 
services,  and  executive  direction,  as 
well  as  support  services  associated  with 
enforcement  activities. 

Public  Information  Services:  The 
publication  and  dissemination  of 
Commission  decisions  and  actions,  and 
related  activities;  public  reference  and 
library  services;  the  duplication  and 
dissemination  of  Commission  records 
and  databases;  the  receipt  and 
disposition  of  public  inquiries; 
consumer,  small  business,  and  public 
assistance;  and  public  affairs  and  media 
relations.  Includes  policy  direction, 
program  development,  legal  services, 
and  executive  direction,  as  well  as 
support  services  associated  with  public 
information  activities. 

Attachment  H — ^Factors,  measurements 
and  calculations  that  go  into 
determining  station  signal  contours  and 
associated  population  coverages 

AM  Stations:  Specific  information  on 
each  day  tower,  including  field  ratio, 
phasing,  spacing  and  orientation  was 
retrieved,  as  well  as  the  theoretical 
pattern  RMS  figiue  (mV/m  &  1  km)  for 
the  anterma  system.  The  standard,  or 
modified  standard  if  pertinent, 
horizontal  plane  radiation  pattern  was 
calculated  using  techniques  and 
methods  specified  in  sections  73.150 
and  73.152  of  the  Commission's  rules.'*' 
Radiation  values  were  calculated  for 
each  of  72  radials  around  the  transmitter 
site  (every  5  degrees  of  azimuth).  Next, 
estimated  soil  conductivity  data  was 
retrieved  bom  a  database  representing 


the  information  in  FCC  Figure  M3. 
Using  the  calculated  horizontal 
radiation  values,  and  the  retrieved  soil 
conductivity  data,  the  distance  to  the 
city  grade  (5  mV/m)  contovir  was 
predicted  for  each  of  the  72  radials.  The 
resulting  distance  to  city  grade  contours 
were  used  to  form  a  geographical 
polygon.  Population  coimting  was 
accomplished  by  determining  which 
1990  block  centroids  were  contained  in 
the  polygon.  The  sum  of  the  population 
figiues  for  all  enclosed  blocks  represents 
the  total  population  for  the  predicted 
city  grade  coverage  area. 

FM  Stations:  The  maximum  of  the 
horizontal  and  vertical  HAAT  (m)  and 
ERF  (kW)  was  used.  Where  the  antenna 
HAMSL  was  available,  it  was  used  in 
lieu  of  the  overall  HAAT  figure  to 
calculate  specific  HAAT  figiues  for  each 
of  72  radials  imder  study.  Any  available 
directional  pattern  information  was 
appUed  as  well,  to  produce  a  radial- 
specific  ERF  figure.  The  HAAT  and  ERP 
figures  were  used  in  conjunction  with 
the  propagation  curves  specified  in 
section  73.313  of  the  Commission's 
rules  to  predict  the  distance  to  the  city 
grade  (70  dBuV/m  or  3.17  mV/m) 
contour  for  each  of  the  72  radials.'"  The 
resulting  distance  to  city  grade  contours 
were  used  to  form  a  geographical 
polygon.  Population  counting  was 
accomplished  by  determining  which 
1990  block  centroids  were  contained  in 
the  polygon.  The  sum  of  the  population 
figures  for  all  enclosed  blocks  represents 
the  total  population  for  the  predicted 
city  grade  coverage  area. 
(FR  Doc.  99-8342  Filed  4-5-99;  8:45  am] 
BILUNQ  CODE  671 2-01-P 
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Implemantation  of  the  GMPCS  MMJ 
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Emissions  Umlts  for  Mobile  and 
Portable  Earth  Stations  In  the  1610- 
1660.5  MHz  Band 

agency:  Federal  Communications 

Commission. 

ACnON:  Proposed  rule. 


summary:  The  Commission  has 
proposed  rules  and  policies 
implementing  the  international  Global 
Mobile  Personal  Communications  by 
Satellite  (GMPCS)  Memorandum  of 
Understanding  and  Arrangements 
adopted  last  spring  by  the  International 


'»'47  U.S.C.  73.150  and  73.152. 


"»47  U.S.C  73.313. 
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Telecommunications  Union.  Among 
other  things,  the  Notice  proposes  to 
apply  our  current  part  2  equipment 
certification  procedures  to  terminals 
used  in  conjunction  with  authorized 
GMPCS  systems  that  are  for  sale  or  lease 
and  use  in  the  United  States.  It  also 
contemplates  a  customs  procedure  for 
allowing  terminals  to  be  carried  into  the 
United  States. 

DATES:  Comments  must  be  submitted  on 
or  before  May  3, 1999;  reply  comments 
must  be  submitted  on  or  before  May  18, 
1999. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street  S.W.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORUATRM  CONTACT: 
Tracey  Weisler  (202)  418-0744  or  Bill 
Bell  (202)  418-0741. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  in  IB  Docket  No. 
99-67;  FCC  99-37,  adopted  February  25, 
1999  and  released  March  5, 1999.  The 
complete  text  of  this  Notice  of  Proposed 
Rulemaking  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center.  445  Twelfth  Street,  Room 
CYA257,  S.W..  Washington,  DC  20554. 
and  also  may  be  purchased  from  the 
Commissions's  copy  contractor, 
International  Transcription  Service, 
1231  20th  Street,  N.W..  Washington,  DC 
20036,  phone:  202-857-3800;  facsimile: 
202-857-3805. 

To  file  formally  in  this  proceeding, 
comments  can  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  Syrtem  ("ECFS")  or  by  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121  (May  1.  1998).  Comments 
filed  through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  <http:/ 
/www.fcc.gov/e-file/ecfs.html>. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  numbers 
appear*  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  nimiber 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name,  Postal 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 


Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appear  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  All  filings  must  be  sent  to  the 
Commission's  Secretary,  Magalie  Roman 
Salas,  Office  of  the  Secretary,  Federal 
Communications  Commission,  The 
Portals,  445  Twelfth  Street,  S.W.,  Room 
TW-A325.  Washington,  DC  20554. 

Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette.  These  diskettes  should  be 
submitted  to:  Paul  Gordon,  Office  of  the 
Secretary,  Federal  Communications 
Commission,  The  Portals,  445  Twelfth 
Street,  S.W.,  Room  2C223,  Washington. 
DC  20554.  Such  a  submission  shoiUd  be 
on  a  3.5  inch  diskette  formatted  in  an 
IBM  compatible  format  using 
WordPerfect  5.1  for  Windows  or 
compatible  software.  The  diskette 
shoiild  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  commenter's  name, 
proceeding  (including  the  lead  docket 
number  in  this  case  [IB  Docket  No.  99- 
67)),  tjrpe  of  pleading  (comment  or  reply 
comment),  date  of  submission,  and  the 
name  of  the  electronic  file  on  the 
diskette.  The  label  should  also  include 
the  following  phrase  "Disk  Copy — Not 
an  Original."  Each  diskette  should 
contain  only  one  party's  pleading, 
preferably  in  a  single  electronic  file.  In 
addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  1231  20th 
Street.  N.W.,  Washington,  DC  20037. 
Comments  and  reply  conunents  should 
be  captioned  using  the  docket  number 
in  this  proceeding  only. 

As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  suggested  in  this 
document. 

Summary  of  Notice  of  Proposed 
Rulemaldng 

The  Commission's  proposed 
rulemaking  (1)  outlines  the  provisions 
of  the  GMPCS  MoU  and  recognizes  the 
need  to  facilitate  transport  terminals 
delivering  new  international  voice,  data 
and  broadband  services  across  national 
borders;  (2)  seeks  comment  on  the 
categories  of  GMPCS  terminals  that 
should  fall  under  the  ITU  definition  for 
piuposes  of  equipment  certification;  (3) 
seeks  comment  on  the  reqviirement  to 
certify  terminals  for  sale  or  lease  and 


use  in  the  United  States  and  how  to 
treat  terminals  brought  into  the  United 
States  as  personal  effects  for  temporary 
use  or  transit;  (4)  seeks  comment  on  the 
current  technical  requirements  and 
procedures  for  earth  station  licensing 
imder  Part  25  and  whether  to  expand 
those  requirements  for  certification;  (5) 
proposes  to  adopt  NTIA's  out-of-band 
emission  proposal  for  terminals 
operating  in  die  1610-1660.5  MHz 
range;  and  (6)  seeks  comment  on  how 
best  to  implement  and  enforce  our  new 
procedures  in  conjimction  with  the 
Commission's  Compliance  and 
Information  Bureau  and  the  U.S. 
Customs  Service. 

Administrative  Matters 

This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  ndes.  See 
generally  47  CFR  1.1202, 1.1203,  and 
1.1206(a).  The  Simshine  Agenda  period 
is  the  period  of  time  that  commences 
with  the  release  of  pubUc  notice  that  a 
matter  has  been  placed  on  the  Sunshine 
Agenda  and  terminates  when  the 
Conunission  (1)  releases  the  text  of  a 
decision  or  order  in  the  matter;  (2) 
issues  a  public  notice  stating  that  the 
matter  has  been  deleted  fi-om  the 
Sunshine  Agenda;  or  (3)  issues  a  public 
notice  stating  that  the  matter  has  been 
returned  to  the  staff  for  further 
consideration,  whichever  occurs  first. 
47  CFR  1.1202(f).  During  the  Sunshine 
Agenda  period,  no  presentations,  ex 
parte  or  othenvise,  are  permitted  uidess 
specifically  exempted.  47  CFR  1.1203. 
"Pursuant  to  applicable  procedures  set 
forth  in  Sections  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  May  3, 1999  and 
reply  conunents  on  or  before  May  18, 
1999. 

To  file  formally  in  this  proceeding, 
you  must  file  an  original  and  five  copies 
of  all  conunents,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments  send  additional 
copies  to  Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  E)C  20554.  Comments  and 
reply  comments  vnll  be  available  for 
public  inspection  during  regular 
business  hours  in  the  Federal 
Communications  Commission, 
Reference  Information  Center,  Room 
CYA257,  Twelfth  Street,  S.W., 
Washington,  DC  20554. 
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Initial  Regulatory  Flexibility  Act 
Statement 

As  reqmred  by  the  Regulatory 
Flexibility  Act,'  the  Commission  has 
prepared  this  present  Initial  Regulatory 
Flexibility  Analysis  of  the  possible 
significant  economic  impact  on  small 
entities  by  the  policies  and  rules 
proposed  in  this  Notice  of  Proposed 
Rule  Making  {"Notice").  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
Notice  provided  above.  The 
Commission  will  send  a  copy  of  this 
Notice,  including  the  IRFA.  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  In  addition, 
the  Notice  and  IRFA  will  be  published 
in  the  Federal  Register. 

Need  for  and  Objectives  of  the  Proposed 
Rules 

This  Notice  proposes  to  extend  the 
FCC*s  current  equipment  certification 
procedure  to  GMPCS  terminals  that  are 
to  be  sold  for  use  in  the  United  States, 
while  allowing  terminals  manufactured 
and  sold  elsewhere  to  enter  the  United 
States  for  transit  or  temjKjrary  use  if 
they  have  complied  with  the  GMPCS- 
MoU  notification  process  and  bear  the 
"GMPCS-MoU  rrU  Registry"  mark. 

Legal  Basis 

This  action  is  taken  pursuant  to 
Sections  4(i),  7(a),  303(c).  303(f),  303(g). 
and  303(r)  of  the  Communications  Act 
of  1934.  as  amended,  47  U.S.C.  151. 
154(i).  157(a),  303(c).  303(f).  303(g).  and 
303(r).  307.  309.  and  310. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Pmposed 
Rules  Will  Apply 

The  RFA  directs  agencies  to  provide 
a  description  of  and.  where  feasible,  an 
estimate  of  the  number  of  small  entities 
that  may  be  affected  by  the  proposed 
rules,  if  adopted.  The  RFA  generally 
defines  the  term  "small  entity  "  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.  A  small  business 
concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 


established  by  the  Small  Business 
Administration  (SB A). 

The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
geostationary  or  non-geostationary  orbit 
fixed-satellite,  mobile  satellite  operators 
or  terminal  manufactiu^rs.  Therefore, 
the  applicable  definition  of  small  entity 
in  the  satellite  services  industry  is  the 
definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  Conmumications  Services  "Not 
Elsewhere  Classified."  ^  This  definition 
provides  that  a  small  entity  is  expressed 
as  one  with  $11.0  million  or  less  in 
annual  receipts.  According  to  Census 
Bureau  data,  there  are  848  firms  that  fall 
under  the  category  of  Conmumications 
Services,  Not  Elsewhere  Classified.  Of 
those,  approximately  775  reported 
aimual  receipts  of  $11  million  or  less 
and  qualify  as  small  entities.^  The 
Census  Bureau  category  is  very  broad 
and  commercial  satellite  services 
constitute  only  a  subset  of  its  total. 
Althoiigh  it  is  difficuh  to  estimate  the 
number  of  entities  that  will  be  required 
to  or  choose  to  comply  with  the 
procedures  proposed  in  this  Notice,  we 
note  that  the  Commission  has  licensed 
12  entities  to  provide  GMPCS  in  the 
United  States.  Of  these  licensees,  only 
VITA  and  LEO  One  qualify  as  small 
businesses.^  The  other  entities  are  not 
small  businesses  because  they  each  have 
revenues  in  excess  of  $1 1  million 
annually  or  have  parent  companies  or 
investors  that  have  revenues  in  excess  of 
$11  million  annually.  We  request 
conunent  on  the  description  and 
niunber  of  small  entities  that  are 
significantly  impacted  by  this  proposal. 

Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

In  this  proceeding,  we  are  proposing 
to  use  current  forms  and  procediues  to 
implement  new  proposed  requirements. 
Therefore,  this  proposed  action  may 
create  minimal  additional  mandatory 
reportii^  requirements  for  license 
applications  and/or  new  equipment 
certification  requirements  for  certain 
sectors  of  the  satellite  operator,  service 


'  5  U.S.C  603. 


2  See  13  CFR  121.201,  Standard  Industrial 
Qassification  (SIC)  Code  4899. 

'U.S.  Bureau  of  the  Census,  U.S.  Department  of 
Commerce,  1992  Census  of  Transportation, 
Communications,  and  Utilities,  UC92-S-1,  Subject 
Series,  Bstablishment  and  Firm  Siie,  Table  2D, 
Employment  Size  of  Firms:  1992,  SIC  Code  4899 
(issued  May  1995). 

'  See  Notice  of  Proposed  Rulemaking,  IB  Docket 
No.  96-426.  11  FCC  Red  19841  (1996)  at  44. 


provider  and  equipment  manufacturing 
industT}'. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

It  should  be  noted  that  the 
Commission  received  a  petition  from 
the  National  Telecommunications  and 
Information  Agency  regarding 
establishment  of  an  out-of-band 
emission  limit  for  certain  GMPCS 
terminals  in  1998  and  comments  were 
later  filed  by  several  entities.  However, 
no  Petitions  for  Rulemaking  were  filed 
to  initiate  the  MoU  portion  of  this 
proceeding,  and  there  have  been  no 
comments  in  this  proceeding  that 
suggest  alternatives  to  the  proposed 
procedure.  Therefore,  we  request 
comment  on  alternative  licensing  and 
equipment  certification  procediues  that 
might  minimize  the  amount  of 
economic  impact  on  small  entities. 

Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  with  the  Proposed 
Rules 

None. 

Ordering  Clauses 

Accordingly,  It  is  Ordered  that, 
pursuant  to  Sections  4(i),  7(a),  303(c), 
303(f).  303(g).  and  303(r)  of  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i),  157(a), 
303(c),  303(f),  303(g).  and  303(r),  307, 
309(a),  310.  NOTICE  IS  HEREBY  GIVEN 
of  our  intent  to  adopt  the'ie  proposed 
rule  revisions.  It  is  Further  Ordered  that 
the  Commission's  Office  of  Public 
Affairs.  Reference  Operations  Division, 
shall  send  a  copy  of  this  Notice  of 
Proposed  Rulemaking,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration,  in 
accordance  with  Section  603(a)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et.  seq.  (1981). 

ListofSubiects 

47  CFR  Part  2 

Communications  equipment. 
47  CFR  Part  25 

Communications  equipment. 
Satellites. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

[FR  Doc.  99-^499  Filed  4-5-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  578 

[Docket  No.  NHTSA  99-5448] 

RIN  2127-AH48 

Civil  Penalties 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
adjust  certain  civil  penalties  authorized 
for  violations  of  statutes  that  we  enforce. 
The  Federal  Civil  Monetary  Penalty 
Inflation  Adjustment  Act  of  1990,  as 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996,  requires  us  to 
take  this  action  periodically.  The  largest 
adjustments  would  occur  in  penalties 
for  related  series  of  violations  of  49 
U.S.C.  Chapter  301— Motor  Vehicle 
Safety,  and  49  U.S.C.  Chapter  325— 
Bumper  Standards.  The  maximum 
penalties  for  violations  of  Chapters  301 
and  325  would  be  increased  from 
$880,000  to  $925,000  according  to  the 
formulae  set  forth  in  the  statute. 
Adjustments  in  two  other  penalties 
would  be  made  as  well.  These  adjusted 
penalties  would  apply  to  violations 
occurring  on  or  after  the  effective  date 
of  the  final  rule. 

DATES:  Date  that  comments  are  due:  May 
21, 1999.  Proposed  effective  date:  45 
days  after  publication  of  final  rule  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  Vinson,  Office  of  Chief  Coimsel, 
NHTSA,  telephone  (202)  366-5263, 
facsimile  (202)  366-3820,  electronic 
mail  "TVinson@nhtsa.dot.gov",  400 
Sevendi  Street,  SW,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  order  to  preserve  the  remedial 
impact  of  civil  penalties  and  to  foster 
compliance  with  the  law,  the  Federal 
Civil  Monetary  Penalty  Inflation 
Adjustment  Act  of  1990  (("Adjustment 
Act"),  28  U.S.C.  2461  note.  Pub.  L.  101- 
410),  as  amended  by  the  Debt  Collection 
Improvement  Act  of  1996  ("Collection 
Act,"  Pub.  L.  104-134),  requires  us  and 
other  Federal  agencies  to  regidarly 
adjust  certain  civil  penalties  for 
inflation.  Under  these  laws,  each  agency 
must  jnake  an  initial  inflationary 
adjustment  for  all  applicable  civil 
penalties,  and  must  make  further 
adjustments  of  these  penalty  amounts  at 
least  once  every  foxii  years.  The 


CoUection  Act  limited  the  initial 
increase  to  10  percent  of  the  penalty 
being  adjusted. 

Our  initial  adjustment  of  civil 
penalties  imder  these  legislative 
authorities  was  published  on  February 
4, 1997  (62  FR  5167).  We  established  49 
CFR  Part  578.  Civil  Penalties,  which 
applies  to  violations  that  occur  on  and 
after  March  6, 1997.  These  adjustments 
resulted  in  the  maximum  permissible 
increases  of  10  percent.  For  example, 
the  maximum  penalty  of  $1,000  for  each 
violation  of  49  U.S.C.  30112(a),  up  to 
$800,000  for  a  related  series  of 
violations,  was  adjusted  to  $1,100  and 
$880,000. 

In  accordance  with  the  mandate  to 
make  further  adjustments  of  civil 
penalty  amounts  at  least  once  every  four 
years,  we  propose  to  adjust  some  of  our 
penalties  now  in  order  to  enhance  their 
deterrent  effect. 

Method  of  Calculation 

Under  the  Adjustment  Act  as 
amended  by  the  Collection  Act,  we 
determine  the  inflation  adjustment  for 
each  applicable  civil  penalty  by 
increasing  the  maximum  civil  penalty 
amount  per  violation  by  the  cost-of- 
living  adjustment,  and  then  applying  a 
roimding  factor.  Section  5(b)  of  the 
Adjustment  Act  defines  the  "cost-of- 
living"  adjustment  as: 

the  percentage  (if  any)  for  each  civil 
monetary  penalty  by  which — 

(1)  the  Consumer  Price  Index  for  the  month 
of  )une  of  the  calendar  year  preceding  the 
adjustment  exceeds 

(2)  the  Consumer  Price  Index  for  the  month 
of  June  of  the  calendar  year  in  which  the 
amount  of  such  civil  monetary  penalty  was 
last  set  or  adjusted  pursuant  to  law. 

Since  we  plan  to  make  the  ciurent 
adjustment  effective  before  July  1,  1999, 
the  "Consumer  Price  Index  (CPI)  for  the 
month  of  Jime  of  the  calendar  year 
preceding  the  adjustment"  would  be  the 
CPI  for  June  1998.  This  figiue  is  488.2. 
NHTSA's  penalties  were  initially 
adjusted  based  on  the  CPI  Rgaie  for  June 
1996.  Since  the  intent  of  the  legislation 
is  for  agencies  to  adjust  their  civil 
penalties  to  account  for  increases  in 
inflation  in  order  to  preserve  their 
remedial  impact,  we  believe  that  this  is 
realized  by  adjusting  civil  penalties 
according  to  the  CPI  base  upon  "which 
the  amount  of  such  civil  monetary 
penalty  was  last  set  or  adjusted 
pursuant  to  law."  This  base  was  the  CPI 
for  Jvme  1996.  This  was  469.5.  The 
factor  that  we  should  use  in  calculating 
the  increase,  then,  is  488.2  divided  by 
469.5,  or  1.0398296.  Any  calculated 
increase  under  this  adjustment  is  then 
subject  to  a  specific  rounding  formula 


set  forth  in  sec.  5(a)  of  the  Adjustment 
Act.  Under  the  formula: 

Any  increase  shall  be  rounded  to  the 
nearest — 

(1)  Multiple  of  $10  in  the  case  of  penalties 
less  than  or  equal  to  $100; 

(2)  Multiple  of  SlOO  in  the  case  of  penalties 
greater  than  $100  but  less  than  or  equal  to 
$1,000; 

(3)  Multiple  of  $1,000  in  the  case  of 
penalties  greater  than  $1,000  but  less  than  or 
equal  td  $10,000; 

(4)  Multiple  of  $5,000  in  the  case  of 
penalties  greater  than  $10,000  but  less  than 
or  equal  to  $100,000; 

(5)  Multiple  of  $10,000  in  the  case  of 
penalties  greater  than  $100,000  but  less  than 
or  equal  to  $200,000;  and 

(6)  Multiple  of  $25,000  in  the  case  of 
penalties  greater  than  $200,000. 

Penalties  That  We  Are  Increasing 

Upon  review,  we  have  concluded  that 
application  of  the  formulae  permit  some 
of  our  penalties  to  be  increased  at  this 
time.  We  are  proposing  this  action 
before  the  passage  of  four  years  in  order 
to  enhance  the  deterrent  effect  of  these 
penalties  because  of  their  importance  to 
our  enforcement  programs.  Even  with 
these  increases,  these  penalties  appear 
less  than  adequate  as  a  full  deterrent  to 
violations  of  the  statutes  that  we 
enforce.  For  example,  the  maximum 
penalty  for  a  related  series  of  violations 
under  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966  as  amended 
in  1974  was  $800,000.  It  would  have 
increased  more  than  threefold,  to  $2.45 
million,  in  June  1996  if  adjusted  for 
inflation.  However,  the  adjustment  was 
capped  at  $880,000.  Further,  under  this 
aggregate  penalty  ceiling,  on  a  per 
vehicle  basis  the  maximum  penalty 
amoimts  to  less  than  one  dollar  per 
vehicle  where  a  substantial  fleet  was  in 
violation  of  the  Safety  Act. 

Odometer  tampering  and  disclosure. 
As  shown  above,  sec.  5(a)(3)  of  the 
amended  Adjustment  Act  permits  an 
increase  rounded  "to  the  nearest 
multiple  of  $1,000"  for  penalties 
between  $1,000  and  $10,000.  Under  49 
CFR  578.6(f)(2),  a  penalty  of  $1,650  may 
be  imposed  (the  original  penalty  was 
$1,500).  A  figure  of  $1,716  results  when 
the  inflation  factor  is  applied.  The 
nearest  multiple  of  $1,000  is  $2,000. 
Therefore,  we  propose  to  amend  49  CFR 
578.6(f)(2)  so  that  a  person  who  violates 
a  requirement  on  odometer  tampering 
and  disclosure,  with  intent  to  defraud, 
will  now  be  liable  for  three  times  the 
actual  damages  or  $2,000,  whichever  is 
greater. 

Consumer  information.  The  rounding 
provisions  of  section  5(a)(6)  of  the 
Adjustment  Act  permit  raises  to  the 
nearest  midtiple  of  $25,000  where  the 
penalty  exceeds  $200,000.  Section 
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578.6(d)  establishes  a  maximuiB  |«Dalty 
of  $440,000  (originally  $400,000)  for  a 
related  series  of  violations  of  consumer 
information  regarding  crashworthiness 
and  damage  susceptibility.  The  inflation 
factor  apphed  to  $440,000  gives 
$457,525.  As  the  nearest  $25,000 
multiple  is  $450,000,  we  propose 
adjusting  the  penalty  to  this  amount. 

Violations  of  safety  and  bumper 
requirements.  Both  49  CFR  578.6(a)  and 
49  CFR  578.6(c)(2)  establish  a  maximiun 
penalty  of  $880,000  (originally 
$800,000)  for  related  series  of  violations 
of  Chapter  301— Motor  Vehicle  Safety, 
and  Chapter  325 — Bumper  Standards. 
Multiplying  this  figure  by  the  inflation 
factor  gives  $915,050.  Section  5(a)(6) 
permits  a  rounding  to  the  nearest 
multiple  of  $25,000,  which  is  $925,000, 
and  we  are  proposing  adjusting  the 
penalties  to  this  amoimt. 

Effective  Date 

These  amendments  would  be  effective 
45  days  after  publication  in  the  Federal 
Register  and  would  apply  to  violations 
of  pertinent  statutes  and  regulations 
occiuring  on  and  after  that  date. 

Request  for  Comments 

hiterested  persons  are  invited  to 
submit  comments  on  the  proposal  and 
other  approaches  to  adjustment  of 
penalties  for  inflation.  It  is  requested 
that  two  copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashioiL 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  wrill  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Conunents 


received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  conmients,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

We  have  considered  the  impact  of  this 
rulemaking  action  imder  E.O.  12866  and 
the  Department  of  Transportation's 
regiUatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.O.  12866.  "Regulatory  Planning 
and  Review."  This  action  is  limited  to 
the  adoption  of  adjustments  of  dvil 
penalties  under  statutes  that  the  agency 
enforces,  and  has  been  determined  to  be 
not  "significant"  under  the  Department 
of  Transportation's  regulatory  policiw 
and  procedures. 

Regulatory  Flexibility  Act 

We  have  also  considered  the  impacts 
of  this  notice  under  the  Regulatory 
Flexibility  Act.  I  certify  that  this 
proposed  rule  would  have  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  following 
is  my  statement  providing  the  factual 
basis  for  the  certification  (5  U.S.C. 
605(b)).  The  proposed  amendments 
primarily  affect  manufactvuers  of  motor 
vehicles.  Manufacturers  of  motor 
vehicles  are  generally  not  small 
businesses  within  the  meaning  of  the 
Regiilatory  Flexibility  Act. 

The  Small  Business  Administration's 
regulations  define  a  small  business  in 
part  as  a  business  entity  "which 
operates  primarily  within  the  United 
States."  (13  CFR  121.105(a))  SBA's  size 
standards  are  organized  according  to 
Standard  Industrial  Classification  Codes 
(SIC),  SIC  Code  3711  "Motor  Vehicles 
and  Passenger  Car  Bodies"  has  a  small 
business  size  standard  of  1,000 
employees  or  fewer. 

For  manufacturers  of  passenger  cars 
and  light  trucks,  NHTSA  estimates  there 
are  at  most  five  small  manufacturers  of 
passenger  cars  in  the  U.S.  Since  each 
manufacturer  serves  a  niche  market. 


often  spectaliziiig.m  replicas  of 
"classic"  cars,  production  for  each 
manufacturer  is  fewer  than  100  cars  per 
year.  Thuis,  there  are  at  most  500  cars 
manufactured  per  year  by  U.S.  small 
businesses. 

In  contrast,  in  1999,  there  are 
approximately  nine  large  manufacturers 
producing  passenger  cars,  and  light 
trucks  in  the  U.S.  Total  U.S. 
manufacturing  production  per  year  is 
approximately  15  to  15  and  a  half  • 
million  passenger  cars  and  light  trucks 
per  year.  We  do  not  believe  small 
businesses  manufacture  even  0.1 
percent  of  total  U.S.  passenger  car  and 
Ught  truck  production  per  year. 

Further,  small  organizations  and 
governmental  jurisdictions  would  not  be 
significantly  affected  as  the  price  of 
motor  vehicles  ought  not  to  change  as 
the  result  of  this  proposed  rule.  As 
explained  above,  this  action  is  limited 
to  the  proposed  adoption  of  a  statutory 
directive,  and  has  been  determined  to  be 
not  "significant"  under  the  Department 
of  Transportation's  regulatory  policies 
and  procedures. 

Finally,  this  action  woxUd  not  affect 
our  civil  penalty  policy  under  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (62  FR  37115.  July  10. 
1997).  We  shall  continue  to  consider  the 
appropriateness  of  the  penalty  to  the 
size  of  the  business  charged. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
we  state  that  there  are  no  requirements 
for  information  collection  associated 
with  this  rulemaking  action. 

National  Environmental  Policy  Act 

We  have  also  analyzed  this 
rulemaking  action  imder  the  National 
Environmental  Policy  Act  and 
determined  that  it  has  no  significant 
impact  on  the  human  environment. 

Executive  Order  12612  (Federalism) 

We  have  analyzed  this  proposed  rule 
in  accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612.  and 
have  determined  that  it  has  no 
significant  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Civil  Justice  Reform 

This  proposed  rule  does  not  have  a 
retroactive  or  preemptive  effect.  Judicial 
review  of  a  nde  based  on  this  proposal 
may  be  obtained  pursuant  to  5  U.S.C. 
70y.  That  section  does  not  require  that 
a  petition  for  reconsideration  be  filed 
prior  to  seeking  judicial  review. 
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Unfunded  Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  cost,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  Because  this  rule 
would  not  have  a  $100  million  effect,  no 
Unfunded  Mandates  assessment  will  be 
prepared. 

List  of  Subjects  in  49  CFR  Part  578 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  Rubber  Products, 
Tires,  Penalties. 

PART  578— aVIL  PENALTIES 

1.  The  authority  citation  for  49  CFR 
Part  578  would  continue  to  read  as 
follows: 


Authority:  Pub.  L.  101-410,  Pub.  L.  104- 
134,  49  U.S.G.  30165,  30505,  32308,  32309, 
32507,  32709,  32710,  32912,  and  33115; 
delegation  of  authority  at  49  CFR  1.50. 

2.  Section  578.6  would  be  amended 
by  revising  the  last  sentence  in 
paragraphs  (a)  and  (d),  revising 
paragraphs  (c)(2)  and  (f)(2),  and 
republishing  the  headings  of  paragraphs 
(a),  (c),  (d),  and  (f)  to  read  as  follows: 

§  578.6    Civil  penalties  for  violations  of 
specified  provisions  of  Title  49  of  ttie  United 
States  Code. 

(a)  Motor  Vehicle  Safety.  *  *  *  The 
maximiun  civil  penalty  imder  this 
paragraph  for  a  related  series  of 
violations  is  $925,000. 

***** 

(c)  Bumper  standards.  (1)  *  *  * 

(2)  The  maximiun  civil  penalty  imder 
this  paragraph  for  a  related  series  of 
violations  is  $925,000. 

(d)  Consumer  information  regarding 
crashworthiness  and  damage 


susceptibility.  *  *  *  The  maximum 
penalty  imder  this  paragraph  for  a 
related  series  of  violations  is  $450,000. 

***** 

(f)  Odometer  tampering  and 
disclosure.  *  *  * 

(2)  A  person  that  violates  49  U.S.C. 
Chapter  327  or  a  regulation  prescribed 
or  order  issued  thereimder,  with  intent 
to  defraud,  is  liable  for  three  times  the 
actual  damages  or  $2,000,  whichever  is 
greater. 

Lssued  on:  March  29, 1999. 

Kenneth  N.  Weinstein, 

Associate  Administrator  for  Safety 
Assurance. 

(FR  Doc.  99-8140  Filed  4-5-99;  8:45  am] 

BtUJNG  CODE  4»1«-S»-P 


16693 


OE 


Notices 


A\it-.  • 


Federal  Register 
Vol.  64.  No.  65 
Tuesday.  April  6,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appticabie  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  arxl  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

ForestServlce 

Southwest  Oregon  Province 
Interagency  Executive  Committee 
(PIEC)  Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
action:  Notice  of  meeting. 

summary:  The  Southwest  Oregon  PIEC 
Advisory  Committee  will  meet  on  April 
21, 1999  in  North  Bend,  Oregon  at  the 
Coos  Bay  Bureau  of  Land  Mans^ement 
Office  at  1300  Airport  Lane.  The 
meeting  will  begin  at  9:00  a.m.  and 
continue  until  4:30  p.m.  Agenda  items 
to  be  covered  include:  (1)  Clear  Water 
Act  requirements;  (2)  Critique  of 
February  23  PAC  meeting;  (3)  Update  on 
River  Basin  watershed  restoration 
strategy;  (4)  Public  comment;  and  (5) 
Current  issues  as  perceived  by  Advisory 
Committee  members. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Chuck  Anderson,  Province  Advisory 
Committee  Coordinator.  USDA,  Forest 
Service,  Rogue  River  National  Forest, 
333  W.  8th  Street,  Medford,  Oregon 
97501.  phone  (541  (858-2322). 

Dated:  March  29, 1999. 
Charles  J.  Anderson, 
Acting  Designated  Federal  Official. 
[FR  Doc.  99-8463  Filed  4-5-99;  8:45  am) 

BtLUNG  CODE  3410-11-M 


DEPARTiMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Invitation  for  Nominations  to 
the  Advisory  Committee  on  Agriculture 
Statistics 

AGENCY:  National  Agricultural  Statistics 
Service,  USDA. 

ACTION:  Solicitation  of  nomination  for 
Advisory  Committee  on  Agriculture 
Statistics  Membership. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  this  notice  annoimces  an 
invitation  from  the  Office  of  the 
Secretary  of  Agriculture  for  nominations 
to  the  Advisory  Committee  on 
Agriculture  Statistics. 

Effective  October  1, 1996, 
responsibility  for  the  census  of 
agriciUtiire  program  was  transferred  to 
USDA.  Responsibility  for  the  Advisory 
Committee  on  Agriculture  Statistics  was 
transferred  from  the  Department  of 
Commerce  to  USDA  when  the  National 
Agricultural  Statistics  Service  (NASS) 
received  funding  and  responsibility  for 
the  census  of  agriculture  beginning  in 
fiscal  year  1997.  The  reestablishment  of 
this  Committee  is  in  the  public  interest 
in  accordance  with  the  duties  the  law 
imposes  on  USDA. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Agriculture  on 
the  scope,  timing,  content,  etc.  of  the 
periodic  censuses  and  surveys  of 
agriculture,  other  related  surveys,  and 
the  types  of  information  to  obtain  from 
respondents  concerning  agricultiu«.  The 
Committee  also  prepares 
recommendations  regarding  the  content 
of  agricultiire  reports  and  presents  the 
views  and  needs  for  data  for  major 
suppliers  and  users  of  agricultiire 
statistics. 

The  Committee  draws  on  the 
experience  and  expertise  of  its  members 
to  form  a  collective  judgment 
concerning  agriculture  data  collected 
and  the  statistics  issued  by  NASS.  This 
input  is  vital  to  keep  current  with 
shifting  data  needs  in  the  rapidly 
changing  agricultural  environment  and 
keep  NASS  informed  of  emerging 
developments  and  issues  in  the 
agricultiu^  commimity  that  can  affect 
agricultural  statistics  activities. 

The  Committee,  appointed  by  the 
Secretary  of  Agriculture,  shall  consist  of 
25  members  representing  a  broad  range 
of  disciplines  and  interests,  including, 
but  not  limited  to.  representatives  of 
national  farm  organizations,  agricultxu-al 
economists,  rural  sociologists,  farm 
policy  analysts,  educators.  State 
agriculture  representatives,  and 
agriculture-related  business  and 
marketing  experts. 

Terms  of  membership  on  the 
Committee  will  be  staggered  every  2 
years.  Initially,  approximately  one-half 
of  the  members  selected  by  the 
Secretary  in  this,  the  first  Advisory 


Committed  on  Agriculture  selection 
process,  will  service  a  1-year  term  and 
the  other  half  a  2-year  term.  Members 
selected  after  this  year  will  serve  a  full 
2-year  term.  The  Chairperson  of  the 
Committed  shall  be  selected  by 
members  to  serve  a  1-year  term. 

Equal  opportimity  practices,  in  line 
with  USDA  policies,  will  be  followed  in 
all  membership  appointments  to  the 
Committee.  To  ensiue  that  the 
recommendations  of  the  Committee 
have  taken  into  account  the  needs  of  the 
diverse  groups  served  by  USDA, 
membership  shall  include,  to  the  extent 
practicable,  individuals  with 
demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

Persons  nominated  for  the  Advisory 
Committee  on  Agricultiire  Statistics  will 
be  required  to  complete  and  submit  an 
Advisory  Committee  Membership 
Backgroimd  Information  questionnaire. 

The  duties  of  the  Committee  are 
solely  advisory.  The  Committee  will 
make  recommendations  to  the  Secretary 
of  Agriculture  with  regards  to  the 
agricultural  statistics  program  of  NASS, 
and  such  other  matters  as  it  may  deem 
advisable,  or  which  the  Secretary  of 
Agriculture,  Under  Secretary  for 
Research.  Education,  and  Economics,  or 
the  Administrator  of  NASS  may  request. 
The  Committee  will  meet  at  least 
annually.  All  meetings  are  open  to  the 
public.  Committee  members  will  be 
reimbursed  for  official  travel  expenses 
only. 

DATES:  Nominations  must  be  received 
by  May  6. 1999  to  be  assured  of 
consideration. 

Nominations,  Additional  Information, 
or  Comments 

Nominations  should  include  the 
following  information:  name,  title, 
address,  telephone  number,  and 
organization,  and  should  be  e-mailed  to 
hq_aa@nass.usda.gov,  faxed  to  (202) 
720-9013,  OR  telephoned  to  Rich  Allen, 
Associate  Administrator,  NASS,  at  (202) 
720-4333.  Each  person  nominated  is 
required  to  complete  an  Advisory 
Committee  Membership  Information 
questionnaire.  This  form  may  be 
requested  by  telephone,  fax,  or  e-mail 
using  the  iriformation  above.  Form?  are 
also  available  on  the  Internet  through 
the  "Agency  Infoiiaation,"  "Advisory 
Committee  on  Agriculture  Statistics" 
options  of  the  NASS  Home  Page  at 
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http://www.usda.gov/nass.  Completed 
questionnaires  may  be  faxed  to  the 
number  above,  mailed,  or  completed 
and  e-mailed  directly  from  the  Internet 
side. 

All  mailed  correspondence  should  be 
sent  to  Rich  Allen,  Associate 
Administrator,  National  Agricultiu^ 
Statistics  Service,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW,  Room  4117  South 
Building,  Washington,  DC  20250-2000. 

Send  questions,  comments,  and 
requests  for  additional  information  to 
the  e-mail  address,  fax  nimiber,  or 
address  listed  above. 

Signed  at  Washington,  DC.  March  31. 1999. 
Donald  M .  Bay, 

Administrator,  National  Agricultural 
Statistics  Service. 

[FR  Doc.  99-8381  Filed  4-5-99;  8:45  am) 

BILUNG  CODE  3410-2(M« 


COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Meeting 

agency:  U.S.  Commission  on  Civil 
Rights. 

DATE  AND  TIME:  Friday,  April  16, 1999, 
8:30  a.m. 

PtJkCE:  U.S.  Commission  on  Civil  Rights, 
624  Ninth  Street,  N.W.,  Room  540, 
Washington.  DC  20425. 

STATUS:  . 

Agenda 

I.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  March  5, 

1999  Meeting 
m.  Announcements 

IV.  Staff  Director's  Report 

V.  "Equal  Educational  Opportunity  and 

Nondiscrimination  for  Minority 
Students:  Federal  Enforcement  of 
Title  VI  in  Ability  Grouping 
Practices"  Report 

VI.  State  Advisory  Reports 

•  "Civil  Rights  Issues  Facing  the 
Blind  and  Visually  Impaired  in 
Illinois"  Report 

•  "Pohce  Protection  of  the  African 
American  Community  in  Chicago: 
An  Update"  (Illinois) 

Vn.  Future  Agenda  Items 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  David  Aronson,  Press  and 
Communications  (202)  376-8312. 
Stephanie  Y.  Moore, 

General  Counsel. 

(FR  Doc.  99-8610  Filed  4-2-99;  2:01  pm] 

BIUJNQ  COOE  633$-01-« 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  pOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Survey  of  U.S.  Chemical 
Industry  to  Assist  in  Compliance 
Activities  Regarding  Certain  Provisions 
of  the  Chemical  Weapons  Convention. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0694-New. 

Type  of  Request:  New  collection. 

Burden:  50  hours. 

Average  Time  Per  Response:  30 
minutes  per  response. 

Number  of  Respondents:  100 
respondents. 

Needs  and  Uses:  The  Chemical 
Weapons  Convention  is  a  multilateral 
arms  control  treaty  that  seeks  to  achieve 
an  international  ban  on  chemical 
vveapons.  This  collection  of  information 
is  necessary  in  order  to  assist  efforts  by 
U.S.  government  officials  to  ensure  that 
the  U.S.  is  and  will  be  in  compliance 
with  certain  provisions  of  the  Chemical 
Weapons  Convention  (CWC)  Treaty. 

Affected  Public:  Federal  government, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  Office  of 
the  Chief  Information  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  N.W., 
Washington,  D.C.  20230. 

Dated:  March  31,  1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  99-8428  Filed  4-5-99;  8:45  am] 

BILUNG  COOE  3S10-33-P 


DEPARTMENT  OF  COMMERCE 

Submission  For  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency.  Bureau  of  the  Census. 

Title:  Census  2000  Maritime 
Enumeration. 

Form  Numberfs):  D-34,  D-47. 

Agency  Approval  Number.  Not 
available. 

Type  of  Request  New  collection. 

Burden:  66  hours. 

Number  of  Respondents:  810. 

Avg  Hours  Per  Response:  D-34 — 2 
minutes,  D-47 — 5  minutes. 

Needs  and  Uses:  Planning  is  currently 
underway  for  the  Census  2000,  which 
the  Census  Bureau  will  conduct  on 
April  1,  2000.  The  Census  Bureau  must 
provide  everyone  in  the  United  States 
and  Outlying  Areas  the  opportunity  to 
be  counted  in  the  Census  2000, 
including  persons  on  U.S.  flag 
oceangoing  vessels. 

Based  on  addresses  provided  by  the 
Maritime  Administration  (MARAD)  and 
other  contacts,  the  Census  Biueau  will 
mail  enumeration  packages,  which 
include  multiple  copies  of  Form  D-23, 
"Shipboard  Census  Report"  (SCR)  to 
U.S.  flag  maritime  ship  ctirrent 
operators,  who  will  forward  the  census 
materials  to  the  ship's  captains/masters, 
who  will  in  turn  distribute  the  SCRs  to 
the  ship's  officers,  crew,  and  passengers 
for  completion.  (The  SCR  is  cleared 
separately  under  OMB  approval  number 
0607-0856.)  This  request  is  for 
clearance  of  Forms  E>-34,  "Census  2000 
Information  for  American  Flag  Vessels" 
and  D-47,  "Census  2000  Location 
Report  for  American  Flag  Vessels." 
These  forms  will  be  used  in  the 
administration  of  the  enumeration  of  the 
U.S.  shipboard  population.  Each  current 
operator  is  asked  to  complete  Form  D- 
34  if  he/she  needs  additional 
eniuneration  materials  for  other  vessels. 
Each  ship's  captain/master  will 
complete  Form  D-47  to  note  the  ship's 
location. 

The  Census  Bureau  uses  the 
information  on  Form  D-34  to 
supplement  our  mailing  list  for 
maritime  vessels.  We  use  the 
information  on  Form  D-47  to  correctly 
assign  individuals  aboard  ship  who 
report  the  vessel  as  their  usu^  residence 
to  the  appropriate  geographic  area 
associated  with  the  ship. 
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Affected  Public:  American  flag  vessel 
owners/operators  and  ship's  captains/ 
masters. 

Frequency.  One  time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13,  United 
States  Code,  Sections  141. 193,  221,  and 
222. 

OMB  Desk  Officer.  Nancy  Kirkendall, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5033, 14th  and  Constitution 
Avenue.  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  March  31, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  99-8445  Filed  4-5-99;  8:45  am] 

BiLUNG  CODE  3510-07-^ 


DEPARTMENT  OF  COMMERCE 


Bureau  of  the  Census 

Annual  Survey  of  State  and  Local 
Government  Finance 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  7, 1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5033, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
mstrument(s)  and  instructions  should 
be  directed  to  David  Kellerman,  Chief, 
Finance  Branch,  Governments  Division, 
U.S.  Bureau  of  the  Census,  Washington, 
DC  20233-6800  {(301)  457-1502]. 


SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Annual  Survey  of  State  and  Local 
Government  Finance  collects  data  on 
state  government  finances  and  estimates 
of  local  government  revenue, 
expenditiires,  debt,  and  assets, 
nationally  and  within  state  areas.  Data 
are  collected  for  all  agencies, 
departments,  and  institutions  of  the  fifty 
state  governments  and  for  a  sample  of 
all  local  governments  (counties, 
mimicipalities,  townships,  and  special 
districts).. The  forms  and  procedures  are 
similar  to  those  used  in  previous  annual 
siuveys.  Data  for  school  districts  are 
collected  under  a  separate  survey. 

Results  of  this  survey  are  used  by  the 
Bureau  of  Economic  Analysis  to  develop 
the  public  sector  components  of  the 
National  Income  and  Product  Accounts. 
Other  Federal  agencies  that  make 
frequent  use  of  these  data  include  the 
U.S.  Federal  Reserve  Board,  the 
Congressional  Research  Service,  the 
General  Accoimting  Office,  and  the 
Department  of  Justice.  Other  users 
include  state  and  local  government 
executives  and  legislators,  policy 
makers,  economists,  researchers,  and 
the  general  public. 

n.  Method  of  Collection 

Canvass  methodology  consists  of  a 
mail  out/mail  back  questionnaire. 
Responses  vrill  be  screened  manually, 
then  put  into  an  electronic  format. 
Telephone  follow-up  is  used  to  contact 
non-respondents  and,  as  necessary,  to 
correct  apparent  errors  and  incorrect 
responses.  Other  methods  used  to 
collect  data  and  maximize  response 
include  central  data  collection  and 
electronic  reporting. 

in.Data 

OMB  Number:  0607-0585. 

Form  Number:  F-5,  F-5A,  F-11,  F- 
12,  F-13,  F-21.  F-22.  F-25.  F-28.  F-29. 
F-32.  F-42. 

Type  of  Review:  Regular. 

Affected  Public:  State  and  local 
governments. 

Estimated  Number  of  Respondents: 
7.459. 

Estimated  Time  Per  Response:  3.5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  22,798. 

Estimated  Total  Annual  Cost:  Cost  to 
respondents  is  estimated  to  be  $353,369. 

Respondent's  Obligation:  Volimtary. 

Lego/ Authority;  Title  13,  sections  161 
and  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


Dated:  March  31, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  In fonnation  Officer. 

[FR  Doc.  99-8447  Filed  4-5-99;  8:45  am) 

BOXING  COOC  3S1(MI7-P 

DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

Firearms  Convention 

ACTION:  Proposed  collection;  comment 
request.  

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  7,  1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  Officer,  Department  of 
Commerce,  Office  of  the  Chief 
Information  Officer,  Room  5327, 14th 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  Her  e  mail 
address  is  LEngelme@doc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Davraielle  Battle,  BXA 
Information  Collection  Liaison, 
Department  of  Commerce,  Room  6881, 
14th  &  Constitution  Avenue.  NW, 
Washington,  DC  20230. 
SUPPLEMENTAL  INFORMATION: 
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I.  Abstract 

Regulations  for  the  Control  of  the 
International  Movement  of  Firearms, 
Their  Parts  and  Components  and 
Ammunition  (OAS  Model  Regulations), 
are  designed  to  promote  harmonized 
procedures  for  import  and  export 
controls  over  the  legal  international 
movement  of  firearms.  The  Model 
Regulations  and  the  Firearms 
Convention  require  the  government  of 
importing  States  to  issue  an  Import 
Certificate  to  the  importer  of  firearms 
and  the  government  of  exporting  States 
to  issue  licenses  for  the  firearms. 

n  Method  of  Collection 

Written  notification  and 
recordkeeping. 

m.  Data 

OMB  Number:  0694-0114. 

Form  Number:  N/A. 

Type  of  Review:  RegiUar  submission. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
833. 

Estimated  Time  Per  Response:  5  to  45 
minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  179. 

Estimated  Total  Annual  Cost:  $0 — no 
capital  expenditures  are  required. 

IV.  Request  for  Comments 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection;  they  will  also 
become  a  matter  of  public  record. 

Dated:  March  31. 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[PR  Doc.  99-8426  Filed  4-5-99;  8:45  am] 
aiLlJNOCOOE  3S10-3»-P 


DEPARTMErfT  OF  COMMERCE 

Bureau  of  Export  Administration 

Commerclai  Encryption  ttams  Under 
the  Jurisdiction  of  the  Department  of 
Commerce 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  7, 1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  Officer,  Office  of  the  Chief 
Information  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230.  Her  "e"  mail  address  is 
LEngelme@doc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s]  and  instructions  should 
be  directed  to  Dawnielle  Battle,  BXA 
ICB  Liaison,  Department  of  Commerce, 
Room  6881, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC,  20230. 
SUPPLEMENTAL  INFORMATION: 

I.  Abstract 

The  Export  Export  Administration 
Regulations  (EAR)  set  forth  the  licensing 
policy  for  exports  and  reexports  of 
encryption  commodities  and  software  to 
U.S.  subsidiaries,  insurance  companies, 
health  and  medical  end-users,  on-line 
merchants  and  foreign  commercial 
firms.  The  information  required  is  used 
in  making  licensing  decisions.  A  recent 
rulemaking  reduced  •"  perwork  by 
eliminating  the  followaig:  (1)  key 
recovery  agent  requirements;  (2) 
business  and  marketing  plan 
requirement  for  non-recovery  items;  and 
(3)  six  month  progress  reviews. 

n.  Method  of  Collection 

Typed  or  by  Fax. 
m.  Data 

OMB  Number:  0694-0104. 

Form  Number:  BXA-748P. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currenUy  approved 
collection. 


Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
260. 

Estimated  Time  Per  Response:  15 
minutes  to  5V2  hours  per  response. 

Estimated  Total  Annual  Burden 
Hours:  703. 

Estimated  Total  Annual  Cost:  $0 — ^no 
capital  expenditures  are  required. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  March  31, 1999. 

Linda  Engelmeier, 

Departmental  Clearance  Officer,  Office  of  the 
Chief  Information  Officer 

[FR  Doc.  99-8427  Filed  4-5-99;  8:45  am] 

Btuma  cooE  asi»-«-i> 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Materials  Technical  Advisory 
Committee;  Notice  of  Open  Meeting 

The  Materials  Technical  Advisory 
Committee  (MTAC)  will  meet  on  April 
22, 1999, 10:30  a.m.,  in  the  Herbert  C. 
Hoover  Building,  Room  3884, 14th 
Street  between  Constitution  & 
Pennsylvania  Avenues,  N.W., 
Washington,  D.C.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
applicable  to  advanced  materials  and 
related  technology. 

Agenda 

1.  Opening  remarks. 

2.  Discussion  of  the  effect  on  industry 
of  adding  controls  for  salts,  esters,  and 
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hydrates  of  the  54  chemical  precursors 
aheady  controlled  by  ECCN  1C350. 

3.  Report  on  the  status  of  the 
Chemi(^  Weapons  Convention 
implementing  legislation. 

4.  Report  on  the  results  of  the  most 
recent  Biological  Weapons  Convention 
(BWC)  Western  Group  meeting. 

5.  Discussion  of  the  BWC 
implementation  protocol,  including 
"triggers". 

erOpdate  on  deemed  export  controls. 

7.  Presentations  of  papers  and 
comments  by  the  public. 

The  meeting  will  be  open  to  the" 
public  and  a  limited  niunber  of  seats 
vrill  be  available.  Reservations  are  not 
required.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  to  the  following  address:  Ms. 
Lee  Ann  Carpenter,  Advisory 
Committees  MS:  3876, 14th  St.  &    ' 
Peimsylvania  Ave.,  N.W.,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230. 

For  more  information  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  March  31, 1999. 
Lee  Ann  Carpenter, 
Committee  Liaison  Officer. 
[FR  Doc.  99-8361  Filed  4-5-99;  8:45  am) 
BHJJNG  COOe  3510-33-M 


DEPARTMENT  OF  COMMERCE 

Foratgn-Trad*  Zoom  Board 
[DockM  13-99] 

Foralgn-Trade  Zone  24— Ptttston, 
Pennsylvania;  Application  for  Subzone 
Sandvlk  Saws  and  Tools,  Inc.,  Throop, 
Permsylvanla 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Eastern  Distribution 
Center,  Inc.,  grantee  of  FTZ  24, 
requesting  special-purpose  subzone 
status  for  the  warehousing  and 
distribution  facility  of  Sandvik  Saws 
and  Tools,  Inc.  (Sandvik),  located  in 
Throop,  Pennsylvania.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on  March 

25  1999. 

The  Sandvik  facility  (40,500  sq.  ft.)  is 
located  at  15  Burt  Collins  Drive  in 


Throop  (Lackawanna  Cotmty), 
Pennsylvania.  The  facility  (85 
employees)  is  used  for  the  storage  and 
distribution  of  imported  saws  and  tools 
(primarily  HTS  8201,  8202,  8203,  8204 
and  8211.  duty  rate  ranges  from  duty- 
free to  9%).  The  products  are 
distributed  throughout  the  U.S.  and 
Central  America. 

Zone  procedures  would  exempt 
Sandvik  from  Customs  duty  payments 
on  products  that  are  reexported.  On  its 
domestic  sales,  the  company  would  be 
able  to  defer  duty  payments  until 
merchandise  is  shipped  from  the  plant. 
The  application  indicates  that  the 
savings  from  zone  procedures  would 
help  improve  the  plant's 
competitiveness . 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
theBoturd. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  thefr 
receipt  is  Jime  7, 1999.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  June  21, 1999). 

A  copy  of  the  application  and  the 
accompanying  ejdiibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  Export 

Assistance  Center,  One  Montage 

Moimtain  Rd.,  Suite  B,  Scranton, 

Pennsylvania  18507. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  Room 

3716.  U.S.  Department  of  Commerce, 

14th  and  Pennsylvania  Avenue,  N.W., 

Washington,  D.C.  20230 

Dated:  March  26, 1999. 
Dennis  Puccinelli, 
Acting  Executive  Secretary. 
[FR  Doc.  99-8483  Filed  4-5-99;  8:45  am) 


BttJJNG  COOE  3S10-2S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-428-602] 

Prallminary  Results  of  Antidumping 
Duty  Administrative  Review:  Brass 
Siteet  and  Strip  From  Germany 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


summary:  In  response  to  a  request  by  the 
petitioners  and  the  respondent, 
Wieland-Werke  AG,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Germany.  This  review 
covers  one  manufacturer  and  exporter  of 
the  subject  merchandise,  Wieland- 
Werke  AG.  The  period  of  review  is 
March  1. 1997,  through  February  28, 
1998. 

For  the  reasons  provided  in  the  Facts 
Available  section  of  this  notice,  we  have 
preliminarily  determined  Wieland- 
Werke  AG's  antidumping  rate  based  on 
adverse  facts  available,  assigning  to  this 
company  the  highest  margin  applied  to 
a  respondent  during  any  segment  of  this 
proceeding.  If  these  preliminary  results 
are  adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
the  Customs  Service  to  assess 
antidumping  duties  based  on  that 
margin. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argiunent:  (1)  a  statement  of  the 
issue;  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  April  6, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magd  Zalok  or  Kris  CampbeU,  AD/CVD 
Enforcement  Group  I,  Office  2,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-4162  or  (202)  482- 
3813,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  provided  in  19  CFR  Part  351 
(1998). 

Background 

The  Department  published  the 
antidtmiping  duty  order  on  brass  sheet 
and  strip  from  Germany  on  March  6, 
1987.  See  Notice  of  Antidumping  Duty 
Order;  Bmss  Sheet  and  Strip  From  the 
Federal  Republic  of  Germany,  52  FR 
6997  (March  6, 1987).  On  March  11, 
1998,  the  Department  published  a  notice 
of  opportunity  to  request  an 
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administrative  review  of  the 
antidumping  duty  order  for  the  1997/98 
review  period.  See  Notice  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review,  62  FR  11868 
(March  11.  1998).  On  March  31, 1998, 
the  petitioners  '  and  Wieland-Werke  AG 
(VVieland)  requested  that  the 
Department  conduct  an  administrative 
review  of  the  antidumping  duty  order 
on  brass  sheet  and  strip  from  Germany 
for  Wieland.  We  published  a  notice  of 
initiation  of  this  review  on  April  24, 
1998.  See  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Request  for 
Revocation  in  Part,  63  FR  20378  (April 
24.  1998).  On  May  5, 1998,  we  issued 
em  antidumping  questionnaire  to 
Wieland.  Wieland  withdrew  from 
participation  in  this  review  on  May  11, 
1998.  On  December  7,1998,  we 
extended  the  time  limit  for  issuance  of 
the  preliminary  results  by  120  days 
because  it  was  not  practicable  to  issue 
these  results  within  the  specified  time 
period.  See  Postponement  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  63  FR 
67453  (December  7, 1998). 

Scope  of  the  Review 

This  review  covers  shipments  of  brass 
sheet  and  strip,  other  than  leaded  and 
tinned,  from  Germany.  The  chemical 
composition  of  the  covered  products  is 
currently  defined  in  the  Copper 
Development  Association  (C.D.A.)  200 
Series  or  the  Unified  Nimfibering  System 
(U.N.S.)  C2000;  this  review  does  not 
cover  products  the  chemical 
compositions  of  which  are  defined  by 
other  C.D.A.  or  U.N.S.  series.  In 
physical  dimensions,  the  products 
covered  by  this  review  have  a  solid 
rectangular  cross  section  over  0.006 
inches  (0.15  millimeters)  through  0.188 
inches  (4.8  millimeters)  in  finished 
thickness  or  gauge,  regardless  of  width. 
Coiled,  wound-on-reels  (traverse 
woimd),  and  cut-to-length  products  are 
included.  The  merchandise  is  currently 
classified  under  Harmonized  Tariff 
Schedule  of  the  United  States  [HTSUSl] 
item  numbers  7409.21.00  and 
7409.29.00.  Although  the  HTSUS  item 
numbers  are  provided  for  convenience 
and  customs  purposes,  the  Department's 


'  Hussey  Copper  Ltd.,  The  Miller  Company, 
Outokumpu  American  Brass,  Revere  Copper 
Products,  Inc..  International  Association  of 
Machinists  and  Aerospace  Workers,  International 
Union.  Allied  Industrial  Workers  of  America  (AFL- 
aO).  Mechanics  Educational  Society  qf  America 
(Local  56)  and  the  United  Steel  Workers  of  America 
(AFL-CIO/CLC). 


written  description  of  the  scope  of  this 
order  remains  dispositive. 

Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  requested,  significantly  impedes  a 
proceeding  under  the  antidiunping 
statute,  or  provides  information  that 
cannot  be  verified,  the  Department  shall 
use  facts  available  in  reaching  the 
applicable  determination. 

In  selecting  from  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  authorizes  the  Department  to 
use  an  adverse  inference  if  the 
Department  finds  that  a  party  has  failed 
to  cooperate  by  not  acting  to  the  best  of 
its  ability  to  comply  with  requests  for 
information.  See  the  Statement  of 
Administrative  Action  to  the  URAA  at 
870  (SAA). 

In  this  case,  Wieland  informed  the 
Department  that  it  was  withdrawing 
from  participation  in  the  review  on  May 
11,  1998.  By  withdrawing  its 
participation,  Wieland  impeded  the 
instant  review.  Therefore,  we 
preliminarily  determine  that  the  use  of 
total  facts  available  is  appropriate,  in 
accordance  with  section  776(a)(2)  of  the 
Act. 

As  noted  above,  in  selecting  facts 
otherwise  available,  pursuant  to  section 
776(b)  of  the  Act,  the  Department  may 
use  an  adverse  inference  if  the 
Department  finds  that  an  interested 
party,  such  as  Wieland  in  this  case, 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with 
requests  for  information.  Consistent 
with  Department  practice  in  cases 
where  a  respondent  fails  to  cooperate  to 
the  best  of  its  ability,  and  in  keeping 
with  section  776(b)(3)  of  the  Act,  as 
adverse  facts  available  we  have  applied 
a  margin  based  on  the  highest  margin 
foimd  either  in  prior  reviews  or  in  the 
LTFV  investigation.  See,  e.g.,  Viscose 
Rayon  Staple  Fiber  From  Finland,  63  FR 
32820,  32822  (June  16, 1998)  (final 
administrative  review).  In  this  case,  the 
highest  margin  from  either  prior  reviews 
or  the  less-than-fair-value  (LTFV) 
investigation  is  16.18  percent  ad 
valorem.  This  rate  was  calculated  for  a 
respondent  in  the  LTFV  investigation. 

Section  776(c)  of  the  Act  requires  the 
Department  to  corroborate,  to  the  extent 
practicable,  secondary  information  used 
as  facts  available.  Secondary 
information  is  described  in  the  SAA  (at 
870)  as  "[i]nformation  derived  frtimthe 
petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  the  subject 


merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise." 

The  SAA  further  provides  that 
"corroborate"  means  simply  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  Thus,  to  corroborate 
secondary  information,  to  the  extent 
practicable,  the  Department  will 
examine  the  reliability  and  relevance  of 
the  information  used.  However,  unlike 
other  types  of  information,  such  as 
input  costs  or  selling  expenses,  there  are 
no  independent  sources  for  calculated 
diunping  margins.  The  only  source  for 
margins  is  an  administrative 
determination.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  (he  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  from  that  time  period  (i.e., 
the  Department  can  normally  be 
satisfied  that  the  information  has 
probative  value  and  that  it  has  complied 
with  the  corroboration  requirements  of 
section  776(c)  of  the  Act).  See,  e.g.. 
Elemental  Sulphur  from  Canada,  62  FR 
971  (January  7, 1997)  (preliminary 
administrative  review)  and  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  et  al.,  62  FR  2081,  2088  (January 
15, 1997)  (final  administrative  review). 
With  respec:t  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  inappropriate.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin.  See,  e.g..  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812,  6814  (February  22, 
1996)  (where  the  Department 
disregarded  the  highest  margin  as 
adverse  facts  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin). 
In  this  review,  we  are  not  aware  of  any 
circumstances  that  would  render  the  use 
of  the  margin  selected  for  Wieland  as 
inappropriate. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
March  1, 1997,  through  February  28, 
1998: 
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Prodi  mer/ManufactufBr/Ex- 
pofter 

Pewentage 
Margin 

Wieland  

16.18 

Any  interested  party  may  request  a 
hearing  within  thirty  days  of 
publication.  See  19  CFR  351.310(c).  If 
requested,  a  hearing  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  limited  to 
issues  raised  in  the  case  briefs,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  wrill 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments,  not  later  than  120  days  after 
the  date  of  publication  of  this  notice. 

Assessment  Rate 

In  the  event  these  preliminary  results 
are  made  final,  we  intend  to  assess 
antidimfiping  duties  on  Wieland's 
entries  at  the  same  rate  as  the  dumping 
margin  (i.e.,  16.18  percent)  since  the 
margin  is  not  a  current  calculated  rate 
for  tihe  respondent,  but  a  rate  based 
upon  total  facts  available  pursuant  to 
section  776(b)  of  the  Act. 

Cash  Deposit 

The  following  cash  deposit 
requirements  v^  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  fi"om  warehouse,  for 
consimiption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash  deposit 
rate  for  Wieland  will  be  the  rate 
established  in  the  final  results  of  this 
administrative  review  (no  deposit  will 
be  required  for  a  zero  or  de  minimis 
margin,  i.e.,  a  margin  lower  than  0.5 
percent);  (2)  for  merchandise  exported 
by  manufacturers  or  exporters  not 
covered  in  these  reviews  but  covered  in 
a  previous  segment  of  this  proceeding, 
the  cash  deposit  rate  will  be  the 
company-specific  rate  published  for  the 
most  recent  segment;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  a 
prior  review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufactitter  is  a  firm 
covered  in  these  or  any  prior  review,  the 
cash  deposit  rate  will  be  7.30  percent, 
the  all  others  rate  established  in  the 
LTFV  investigation.  These  deposit 


requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  preliminaiy 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  March  31, 1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-8485  Filed  4-5-99;  8:45  am) 
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[A-412-810] 

Certain  Hot-Rolled  Lead  and  Bismuth 
Cartion  Steel  Products  from  ttte  United 
Kingdom:  Preliminary  Results  of 
Antidumping  Administrative  Review 

agency:  Import  Administration. 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting^  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom  in 
response  to  requests  by  respondent, 
British  Steel  Engineering  Steels  Limited 
(BSES),  and  petitioners,  Ispat  Inland 
hic.  and  USS/KOBE  Steel  Co.  This 
review  covers  the  period  March  1, 1997, 
through  February  28, 1998. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV).  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results.  U  these  preUininary  resvdts  are 
adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
the  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries. 
EFFECTIVE  DATE:  April  6. 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 

Rebecca  Trainor  or  Katherine  Johnson, 
Office  5,  AD/CVD  Enforcement  Group  II. 
Import  Administration,  Room  B099, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  N.W., 
Washington  D.C.  20230;  telephone  (202) 
482—4007,  or  482-4929,  respHBctively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January'  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  Part  351 
(1998). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  22, 1993,  the  Department 
published  in  the  Federal  Rej^ster  the 
antidiunping  duty  order  on  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom  (58 
FR  15324). 

On  March  11, 1998,  we  pubhshed  in 
the  Federal  Register  (62  FR  11868)  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom 
covering  the  period  March  1, 1997, 
through  February  28, 1998. 

In  accordance  with  19  CFR 
351.213(b)(1),  both  BSES  and  petitioners 
requested  that  we  conduct  this 
administrative  review.  We  published  a 
notice  of  initiation  of  this  antidumping 
duty  administrative  review  on  April  24, 
1998  (63  FR  20378). 

On  April  28, 1998,  petitioners 
requested  that  the  Department 
determine  whether  antidumping  duties 
have  been  absorbed  by  BSES.  On 
January  29, 1999,  the  Department 
requested  proof  that  unaffiliated 
puiY^hasers  will  ultimately  pay  the 
antidumping  duties  to  be  assessed  on 
entries  during  the  review  period. 

Th<^  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  hot-rolled  bars  and  rods  of  nonalloy 
or  other  alloy  steel,  whether  or  not 
descaled,  containing  by  weight  0.03 
percent  or  more  of  lead  or  0.05  percent 
or  more  of  bismuth,  in  coils  or  cut 
lengths,  and  in  numerous  shapes  and 
sizes.  Excluded  from  the  scope  of  this 


16700 


Federal  Register /Vol.  64,  No.  65 /Tuesday,  April  6; '1'999/ Notices 


review  are  other  alloy  steels  (as  defined 
by  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  Chapter  72, 
note  1  (f)),  except  steels  classified  as 
other  alloy  steels  by  reason  of 
containing  by  weight  0.4  percent  or 
more  of  lead,  or  0.1  percent  or  more  of 
bismuth,  tellurium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 
flat-rolled  products.  Most  of  the 
products  covered  in  this  review  are 
provided  for  under  subheadings 
7213.20.00.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantities  of  these 
products  may  also  enter  the  United 
States  under'the  following  HTSUS 
subheadings:  7213.31.30.00; 
7213.31.60.00;  7213.39.00.30; 
7213.39.00.60;  7213.39.00.90; 
7213.91.30.00;  7213.91.45.00; 
7213.91.60.00;  7213.99.00; 
7214.40.00.10,  7214.40.00.30, 
7214.40.00.50;  7214.50.00.10; 
7214.50.00.30,  7214.50.00.50; 
7214.60.00.10;  7214.60.00.30; 
7214.60.00.50;  7214.91.00;  7214.99.00; 
7228.30.80.00;  and  7228.30.80.50. 
HTSUS  subheadings  are  provided  for 
convenience  and  Customs  piuposes. 
The  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Duty  Absorption 

On  April  28, 1998,  the  petitioners 
requested  that  the  Department 
determine  whether  antidumping  duties 
had  been  absorbed  during  the  POR. 
Section  751(a)(4)  of  the  Act  provides  for 
the  Department,  if  requested,  to 
determine  during  an  administrative 
review  initiated  two  or  foiu-  years  after 
the  publication  of  the  order,  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter,  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  In  this  case,  BSES  sold  to  the 
United  States  through  an  importer  that 
is  affiliated  within  the  meaning  of 
section  751(a)(4)  of  the  Act. 

Section  351.213(j)(2)  of  the 
Department's  regulations  provides  that 
for  transition  orders  [i.e.,  orders  in  effect 
on  January  1, 1995),  the  Department  will 
conduct  duty  absorption  reviews,  if 
requested,  for  administrative  reviews 
initiated  in  1996  or  1998.  Because  the 
order  underlying  this  review  was  issued 
prior  to  January  1, 1995,  and  this  review 
was  initiated  in  1998,  we  will  make  a 
duty  absorption  determination  in  this 
segment  of  the  proceeding. 

On  January  29,  1998,  the  Department 
requested  proof  that  unaffiliated 
purchasers  will  ultimately  pay  the 
antidumping  duties  to  be  assessed  on 
entries  during  the  review  period.  BSES 
did  not  respond  to  the  Department's 
request  for  information.  Based  on  the 


record,  we  cannot  conclude  that  the 
imaffiliated  purchasers  in  the  United 
States  will  pay  the  ultimately  assessed 
duty.  Furthermore,  we  have 
preliminarily  determined  that  there  is  a 
diunping  margin  on  66  percent  of  BSES' 
U.S.  sales  during  the  POR.  Therefore, 
we  find  that  antidiunping  duties  have 
been  absorbed  by  BSES  on  66  percent  of 
its  U.S.  sales. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  BSES  to  the 
United  States  were  made  at  less  than 
NV,  we  compared  export  price  (EP)  to 
the  NV,  as  described  in  the  "Export 
Price"  and  "Normal  Value"  sections  of 
this  notice. 

Pursuant  to  section  777(A)(d)(2),  we 
compared  the  EPs  of  individual  U.S. 
transactions  to  the  monthly  weighted- 
average  NV  of  the  foreign  like  product 
where  there  were  sales  made  at  prices 
above  the  cost  of  production  (COP),  as 
discussed  in  the  "Cost  of  Production 
Analysis"  section,  below,  and  were 
otherwise  in  the  ordinary  course  of 
trade. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  BSES  covered  by  the 
description  in  the  "Scope  of  the 
Review"  section,  above,  to  be  foreign 
like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  We  compared 
U.S.  sales  to  sales  made  in  the  home 
market  within  the  contemporaneous 
window  period,  which  extends  irom 
three  months  prior  to  the  U.S.  sale  until 
two  months  after  the  sale.  Where  there 
were  no  sales  of  identical  merchemdise 
in  the  home  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  s^es  to 
the  most  similar  foreign  like  product 
made  in  the  ordinary  course  of  trade.  In 
making  the  product  comparisons,  we 
matched  foreign  like  products  based  on 
the  physical  characteristics  reported  by 
the  respondents  in  the  following  order: 
chemical  composition,  shape,  cut  (i.e., 
coil  or  cut-to-length),  size,  and  grade. 

Consistent  with  oiu  practice  [see,  e.g.. 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Cold-Rolled 
Carbon  Steel  Flat  Products  from  the 
Netherlands,  61  FR  48465,  September 
13,1996),  we  compared  prime  quality 
models  sold  in  the  United  States  to 
identical  prime  quality  models  sold  in 
the  home  market.  Where  no  home 
market  sales  of  identical  prime  quality 
models  made  in  the  ordinary  course  of 
trade  existed,  we  compared  the  U.S. 
sales  of  prime  quality  models  to  the 


mo^t  stiliilar  prime  quality  foreign  like 
product  made  in  the  ordineiry  course  of 
trade,  based  on  the  characteristics  listed 
above.  There  were  no  U.S.  sales  of 
second  quality  models  during  the  POR. 

Export  Price 

We  based  United  States  price  on  EP, 
as  defined  in  section  772(a)  of  the  Act, 
because  the  merchandise  was  sold 
directly  by  the  exporter  to  unaffiliated 
U.S.  purchasers  prior  to  the  date  of 
importation  and  constructed  export 
price  was  not  otherwise  indicated  by  the 
facts  of  record.  When  sales  are  made 
prior  to  importation  through  an 
affiliated  or  unaffiliated  U.S.  sales  agent 
to  an  imaffiliated  customer  in  the 
United  States,  oui  practice  is  to  examine 
several  criteria  in  order  to  determine 
whether  the  sales  are  EP  sales.  Those 
criteria  are:  (1)  whether  the  merchandise 
was  shipped  directly  fi-om  the 
manufactiuer  to  the  unaffiliated  U.S. 
customer;  (2)  whether  this  was  the 
customary  commercial  channel  between 
the  parties  involved;  and  (3)  whether 
the  function  of  the  U.S.  selling  agent 
was  limited  to  that  of  a  "processor  of 
sales-related  dociunentation"  and  a 
"communications  link"  vrith  the 
unaffiliated  U.S.  buyer.  Where  all  three 
criteria  are  met,  indicating  that  the 
activities  of  the  U.S.  selling  agent  are 
ancillary  to  the  sale,  the  Department  has 
determined  the  sales  to  be  EP  sales.  See, 
e.g..  Notice  of  Final  Results  of  Sales  at 
Less  Than  Fair  Value:  Stainless  Steel 
Wire  Rod  From  Italy.  63  FR  40422, 
40424-25,  July  29, 1998.  In  the  instant 
review,  the  role  of  BSES'  U.S.  subsidiary 
was  limited  to  providing  marketing 
support  and  referring  customer  inquiries 
to  the  parent  company.  Thus,  the  above- 
referenced  criteria  have  been  met,  and 
we  have  treated  all  U.S.  sales  as  EP 
sales. 

We  calculated  EP  based  on  packed, 
delivered  prices  to  customers  in  the 
United  States.  We  made  deductions, 
where  applicable,  for  foreign  inland 
fi^ight,  FOB  charges  in  the  United 
Kingdom,  ocean  freight,  marine 
insurance,  U.S.  Customs  duties, 
brokerage  and  handling  charges, 
merchandise  processing  fees,  and  U.S. 
inland  freight  charges,  in  accordance 
vrith  19  CFR  351.402(a).  We  also  made 
adjustments  for  invoice  corrections. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volmne  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  the  Department 
compared  BSES's  voliune  of  home 
market  sales  of  the  foreign  like  product 
to  its  voliune  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
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sections  773(a)(1)  (B)  and  (C)  of  the  Act. 
Because  BSES'  aggregate  volume  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  volume  of  U.S.  sales  of  the 
subject  merchandise,  we  determined 
that  the  home  market  provides  a  viable 
basis  for  calculating  NV,  in  accordance 
with  19  CFR  351.404(b). 

Many  of  BSES'  home  market  sales 
were  made  to  affiliated  original 
equipment  manufacturers  (OEMs).  It  is 
the  Department's  practice,  in  situations 
where  home  market  sales  are  made  to 
affiliated  parties,  to  determine  whether 
it  is  appropriate  to  use  such  sales  as  the 
basis  of  NV  by  comparing  the  prices  of 
those  sales  to  the  prices  of  sales' to 
imaffiliated  parties,  on  a  model-by- 
model  basis.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  Partial  Termination  of 
Administrative  Reviews,  and  Revocation 
in  Part  of  Antidumping  Duty  Orders; 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  et  al,  60  FR 
10899, 10900,  February  28, 1995;  and  19 
CFR  351.403(c).  Because  BSES  made 
home  market  sales  to  affiliated  OEMs 
during  the  period  of  review  (FOR),  we 
tested  these  sales  to  ensure  that,  on 
average,  the  affiliated-party  sales  were 
made  at  arm's  length.  To  conduct  this 
test,  we  compared  the  weighted-average 
gross  luiit  prices  of  sales  to  affiliated 
and  imaffiliated  customers  net  of  all 
movement  charges,  direct  selling 
expenses,  invoice  corrections,  rebates, 
and  packing.  As  a  result  of  our  arm's- 
length  test,  we  disregarded  sales  to  the 
affiliated  OEM  customers  in  the  home 
market  where  the  prices  charged  to  an 
affiliated  customer  were  on  average  less 
than  99.5  percent  of  the  prices  charged 
to  unaffiliated  customers.  See  Final 
Results  of  Antidumping  Duty 
Administrative  Review;  Certain  Welded 
Carbon  Steel  Pipes  and  Tubes  From 
Thailand  62  FR  53809,  53817,  October 
16, 1997.  We  did  not  require  BSES  to 
provide  downstream  sales  by  the 
affiliated  OEM  customers  because  these 
customers  further  manufactured  the 
subject  merchandise  into  merchandise 
not  covered  by  the  order.  BSES  also  sold 
through  affiliated  resellers  to 
unaffiliated  customers  during  the  FOR. 
BSES  reported  these  imaffiliated- 
customer  transactions,  and  we  used 
them  in  our  determination  of  NV.  See  19 
CFR  351.403(d). 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  to  the  extent 
practicable,  we  based  NV  on  sales  at  the 
same  level  of  trade  (LOT)  as  the  EP  sale. 
If  NV  was  calculated  at  a  different  LOT, 
we  made  an  adjustment,  if  appropriate 
and  if  possible,  in  accordance  with 


section  773(a)(7)  of  the  Act.  (See  "Level 
of  Trade"  section  below.) 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  LOT  as  the  EP  transaction.  The  NV 
LOT  is  that  of  the  starting-price  sales  in 
the  comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  (SG4A)  expenses  and 
profit.  For  EP,  the  LOT  is  also  the  level 
of  the  starting-price  sale,  which  is 
usually  from  the  exporter  to  an 
unaffiliated  U.S.  customer.  To 
determine  whether  NV  sales  are  at  a 
different  LOT  than  EP  sales,  we 
examined  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
If  the  comparison-market  sales  are  at  a 
different  LOT  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  imder  section 
773(a)(7)(A)  of  the  Act. 

While  BSES  did  not  claim  a  LOT 
adjustment,  we  have,  nonetheless, 
imdertaken  an  evaluation  to  determine 
whether  such  an  adjustment  was 
necessary.  In  so  doing,  we  examined 
respondent's  distribution  systems, 
including  selling  functions,  classes  of 
customers,  and  selling  expenses.  BSES 
reported  two  channels  of  distribution  in 
the  home  market:  (1)  sales  produced  to 
order  and  shipped  from  the  mill  directly 
to  unaffiliated  OEMs  (Channel  1  sales); 
and  (2)  sales  by  affiliated  resellers  to 
imaffiliated  OEMs  (Channel  2  sales),  hi 
analyzing  the  information  submitted,  we 
found  that  the  two  home  market 
channels  differ  with  respect  to  selling 
activities.  Channel  2  sales  involved 
additional  selling  activities  including: 
ordering  by  the  reseller  for  its  own 
account  in  anticipation  of  future 
customer  orders;  maintenance  of 
inventory;  small  lot  sales;  cutting  into 
short  lengths;  and  rebundling  into 
smaller  weight  bundles.  None  of  these 
activities  are  typical  of  mill  direct  sales 
to  Channel  1  customers.  Further,  we 
found  that  these  channels  constitute 
different  stages  in  the  marketing 
process.  Based  on  this  analysis,  we  find 
that  the  two  home  market  channels  of 
distribution  comprise  two  LOTs. 

BSES  reported  EP  sales  in  the  U.S. 
market,  which  were  made  to  order  by 
BSES,  and  shipped  directly  to  OEMs  in 
the  United  States.  We  found  that  EP 


sales  involved  the  same  selling  ** 

functions  and  therefore  were  sold  at  the 
same  marketing  stage  as  BSES'  home 
market  Channel  1  sales,  described 
above.  Therefore,  we  have  determined 
that  the  LOT  for  all  EP  sales  is  the  same 
as  Chaimel  1  in  the  home  market. 
Accordingly,  we  have  compared  the 
U.S.  sales  to  sales  at  the  same  LOT  in 
the  home  market  when  possible.  If  we 
found  no  contemporaneous  home 
market  Channel  1  sales  of  the  identical 
or  most  similar  product,  we  matched  the 
EP  sale  to  home  market  Channel  2  sales 
of  that  product.  Because  we  compared 
sales  at  different  LOTs  in  some 
instances,  we  examined  whether  a  LOT 
adjustment  was  appropriate.  Based  on 
our  analysis,  we  determined  that  there 
was  a  pattern  of  consistent  price 
differences  between  the  Channel  1  and 
Channel  2  LOTs  in  the  home  market. 
Therefore,  when  we  compared  sales  at 
different  LOTs,  we  made  an  adjustment 
in  accordance  with  section  773(a)(7)(A) 
of  the  Act.  (See  Memorandum  to  the 
File  from  The  Team  dated  March  31. 
1999,  for  further  explanation.) 

Cost  of  Production  Analysis 

Pursuant  to  section  773(b)  of  the  Act, 
for  this  POR,  we  initiated  an 
investigation  of  sales  at  less  than  the 
COP.  We  performed  this  analysis 
because,  in  the  final  results  ofthe  most 
recent  administrative  review  of  BSES, 
we  disregarded  BSES'  home  market 
sales  that  were  below  the  COP.  See 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  From  the  United  Kingdom,  62 
FR  18744.  April  17, 1997.  Therefore,  in 
accordance  with  section  773(b)(2)(A)(ii) 
of  the  Act,  we  had  reasonable  grounds 
to  believe  or  suspect  that  BSES  made 
sales  at  less  than  the  COP  during  this 
review  period.  Before  making  any  NV 
comparisons,  we  conducted  the  COP 
analysis  described  below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  BSES'  cost  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  plus  amounts  for 
home  market  general  and  administrative 
expenses.  We  relied  on  the  home  market 
sales  and  COP  information  provided  by 
BSES  in  its  questionnaire  responses. 

B.  Test  of  Home  Market  Prices 

After  calculating  COP,  we  tested 
whether  home  market  sales  of  hot-rolled 
lead  and  bismuth  carbon  steel  were 
made  at  prices  below  the  COP  within  an 
extended  period  of  time  in  substantial 
quantities,  and  whether  such  prices 
permitted  recovery  of  all  costs  within  a 
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reasonable  period  of  time.  We  compared 
the  model-specific  COP  to  the  reported 
home  market  prices  less  any  applicable 
invoice  corrections,  movement  charges, 
rebates,  direct  and  indirect  selling 
expenses,  and  packing  costs. 

C.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  the 
respondent's  sales  of  a  specific  model 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  the  respondent's 
sales  of  a  specific  model  during  the  POR 
were  at  prices  less  than  the  COP,  we 
disregarded  the  below-cost  sales 
because  we  determined  that  the  below- 
cost  sales  were  made  within  an 
extended  period  of  time  in  "substantial 
quantities"  in  accordance  with  sections 
773(b)(2)(B)  and  (C)  of  the  Act,  and 


because,  based  on  our  comparisons  of 
prices  to  weighted-average  COPs  for  the 
POR,  we  determined  that  the  below-cost 
sales  of  the  product  were  at  prices 
which  would  not  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
as  defined  in  section  773(b)(2)(D)  of  the 
Act.  Based  on  this  test,  we  disregarded 
certain  below-cost  home  market  ssdes 
made  by  BSES. 

Price-to-Price  Comparisons 

Pursuant  to  section  777A(d)(2)  of  the 
Act,  we  compared  the  EPs  of  individual 
transactions  to  the  monthly  weighted- 
average  price  of  sales  of  the  foreign  like 
product  where  there  were  sales  at  prices 
above  COP,  as  discussed  above.  We 
based  NV  on  packed,  delivered  prices  to 
unaffiliated  purchasers  in  the  home 
market,  and  to  affiliated  purchasers  in 
the  home  market  to  the  extent  that 
prices  were  at  arm's  length.  We  made 
adjustments  to  home  market  price, 
where  applicable,  in  accordance  vtdth 


Manufacturer/exporter 


section  i?73{a)(6)  of  the  Act,  for  invoice 
corrections,  rebates,  and  inland  freight. 
We  also  made  a  circumstance-of-sale 
adjustment  for  differences  in  credit, 
credit  insurance  and  warranty  expenses 
pursuant  to  section  773{a)(6)(C)(iii)  of 
the  Act.  In  order  to  adjust  for  differences 
in  packing  between  the  two  markets,  we 
increased  home  market  price  by  the 
amount  of  U.S.  packing  costs  and 
reduced  it  by  the  amount  of  home 
market  pacldng  costs.  We  made 
adjustments,  where  appropriate,  for 
physical  differences  in  merchandise,  in 
accordance  with  section  773(a)(6){C)(ii) 
of  the  Act,  and  for  differences  in  LO'T, 
in  accordance  with  section  773(a)(7)(A) 
of  the  Act. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of  EP 
and  NV,  we  preliminarily  determine 
that  the  following  weighted-average 
dumping  margin  exists: 


British  Steel  Engineering  Steeis  Limited  (BSES)  (formeriy  United  Engineering  Steels  Limited) 


Period 


3/1/97-2/28/98 


Margin 
(percent) 


12.55 


Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested'party  may  request  a  hearing 
within  30  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  80 
days  after  the  date  of  publication  or  the 
first  business  day  thereafter. 

Issues  raised  in  the  hearing  vdll  be 
limited  to  those  raised  in  the  respective 
case  briefs  and  rebuttal  briefs.  Case 
briefs  from  interested  parties  and 
rebuttal  briefs,  limited  to  the  issues 
raised  in  the  respective  case  briefs,  may 
be  submitted  not  later  than  70  days  and 
77  days,  respectively,  fi-om  the  date  of 
publication  of  these  preliminary  results. 
See  19  CFR  351.309(c)  and  (d).  Parties 
who  submit  case  briefs  or  rebuttal  briefs 
in  this  proceeding  are  requested  to 
submit  with  each  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  Parties  are 
also  encouraged  to  provide  a  summary 
of  the  arguments  not  to  exceed  five 
pages  and  a  table  of  statutes,  regulations 
and  cases  cited. 

The  Department  will  subsequently 
issue  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  briefs  or  at  the  hearing, 
if  held,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 


request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099, 
within  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  the  party's  name,  address  and 
telephone  niunber;  (2)  the  number  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed.  See  19  CFR  351.310(c). 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  'The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review.  The  final 
results  of  this  review  shall  be  the  basis 
for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  this  review  and  for  future 
deposits  of  estimated  duties.  We  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries  covered  by  this  review  if  any 
importer-specific  assessment  rate 
calculated  in  the  final  results  of  this 
review  is  above  de  minimis.  For 
assessment  purposes,  we  intend  to 
calculate  importer-specific  assessment 
rates  for  the  subject  merchandise  by 
aggregating  the  dimiping  margins 
calculated  for  all  U.S.  sales  examined 
and  dividing  this  amoimt  by  the  total 
quantity  sold. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 


responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  resiUt  in  the  Secretary's 
presumption  that  reimbursement  of 
antidimiping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  firom  warehouse, 
for  consimiption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
company  will  be  that  established  in  the 
final  results  of  this  review,  except  if  the 
rate  is  less  than  0.50  percent,  and 
therefore,  de  minimis  within  the 
meaning  of  351.106(d)(1),  in  which  case 
the  cash  deposit  rate  will  be  zero;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less  than  fair 
value  (LTFV)  investigation,  but  the 
manu&cturer  is,  the  cash  deposit  rate 
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will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  25.82 
percent,  the  "All  Others"  rate  made 
effective  by  the  LTFV  investigation. 
These  requirements,  when  imposed, 
shall  remain  in  effect  imtil  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
section  751(a)(1)  of  the  Act  and  19  CFR 
351.221. 

Dated:  March  31. 1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-8486  Filed  4-5-99;  8:45  am] 
BILUNQ  CODE  3510-OS-P 


DEPARTMEHT  OF  COMMERCE 
International  Trade  Administration 
[A-428-811] 

Certain  Hot-Rolled  Lead  and  Bismuth 
Cartxm  Steel  Products  from  Germany: 
Preliminary  Results  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. _^_ 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  Germany  in  response  to 
a  request  by  the  respondent,  Saarstahl 
AG  ("Saarstahl").  This  review  covers 
the  period  March  1, 1997,  through 
February  28, 1998. 

We  have  preliminarily  determined 
that  sales  have  not  been  made  below 
normal  value  ("NV").  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results.  If  these  preliminary 
results  are  adopted  in  our  final  residts 
of  administrative  review,  we  will 
instruct  the  Customs  Service  not  to 
assess  antidumping  duties  on  entries 
subject  to  this  review. 
EFFlCnVE  date:  April  6,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Rebecca  Trainor, 
Office  5,  AD/CVD  Enforcement  Group  II, 
Import  Administration,  Room  B099, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 


Washington  D.C.  20230;  telephone  (202) 
482-4136,  or  482-4007,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roxmd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  Part  351 
(1998). 
SUPPLEMENTAL  INFORMATION: 

Background 

On  March  22, 1993,  the  Department 
published  in  the  Federal  Re^^ster  the 
antidiunping  duty  order  on  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  Germany  (58  FR  15324). 

On  March  11, 1998,  we  published  in 
the  Federal  Register  (62  FR  11868)  a 
notice  of  opportimity  to  request  an 
administrative  review  of  the 
antidimiping  duty  order  on  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  Germany  covering  the 
period  March  1, 1997,  through  February 
28. 1998. 

In  accordance  with  19  CFR 
351.213(b)(1),  Saarstahl  requested  that 
we  conduct  an  administrative  review  of 
its  sales.  We  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  April  24, 1998 
(63  FR  20378). 

On  April  28, 1998,  petitioners 
requested  that  the  Department 
determine  whether  antidiunping  duties 
have  been  absorbed  by  Saarstahl.  On 
January  29, 1999,  the  Department 
requested  proof  that  imaffiliated 
purchasers  will  ultimately  pay  the 
antidiunping  duties  to  be  assessed  on 
entries  during  the  review  period. 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  hot-rolled  bars  and  rods  of  nonalloy 
or  other  alloy  steel,  whether  or  not 
descaled,  containing  by  weight  0.03 
percent  or  more  of  lead  or  0.05  percent 
or  more  of  bismuth,  in  coils  or  cut 
lengths,  and  in  niunerous  shapes  and 
sizes.  Excluded  from  the  scope  of  this 
review  are  other  alloy  steels  (as  defined 
by  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  Chapter  72, 
note  1  (f)),  except  steels  classified  as 
other  alloy  steels  by  reason  of 
containing  by  weight  0.4  percent  or 
more  of  lead,  or  0.1  percent  or  more  of 
bismuth,  tellurium,  or  selenium.  Also 


excluded  are  semi-finished  steels  and 
flat-rolled  products.  Most  of  the 
products  covered  in  this  review  are 
provided  for  under  subheadings 
7213.20.00.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantities  of  these 
products  may  also  enter  the  United 
States  under  the  following  HTSUS 
subheadings:  7213.31.30.00; 
7213.31.60.00;  7213.39.00.30; 
7213.39.00.60;  7213.39.00.90; 
7213.91.30.00;  7213.91.45.00; 
7213.91.60.00;  7213.99.00; 
7214.40.00.10,  7214.40.00.30, 
7214.40.00.50;  7214.50.00.10; 
7214.50.00.30.  7214.50.00.50; 
7214.60.00.10;  7214.60.00.30; 
7214.60.00.50;  7214.91.00;  7214.99.00; 
7228.30.80.00;  and  7228.30.80.50. 
HTSUS  subheadings  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Duty  Absorption 

On  April  28,  1998,  the  petitioners 
requested  that  the  Department 
determine  whether  antidumping  duties 
had  been  absorbed  during  the  FOR. 
Section  751(a)(4)  of  the  Act  provides  for 
the  Department,  if  requested,  to 
determine  during  an  administrative 
review  initiated  two  or  four  years  after 
the  publication  of  the  order,  whether 
antidiunping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter,  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  In  this  case,  Saarstahl  sold  to 
the  United  States  through  an  importer 
that  is  affiliated  within  the  meaning  of 
section  751(a)(4)  of  the  Act. 

Section  351.213(j)(2)  of  the 
Department's  regulations  provides  that 
for  transition  orders  (i.e.,  orders  in  effect 
on  January  1, 1995),  the  Department  vrill 
conduct  duty  absorption  reviews,  if 
requested,  for  administrative  reviews 
initiated  in  1996  or  1998.  Because  the 
order  imderlying  this  review  was  issued 
prior  to  January  1, 1995,  and  this  review 
was  initiated  in  1998,  we  will  make  a 
duty  absorption  determination  in  this 
segment  of  the  proceeding.  As  we  have 
preliminarily  foimd  that  there  is  no 
dumping  margin  for  Saarstahl  with 
respect  to  its  U.S.  sales,  we  have  also 
preliminarily  found  that  there  is  no  duty 
absorption. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  Saarstahl  to  the 
United  States  were  made  at  less  than 
NV,  we  compared  export  price  ("EP")  to 
the  NV,  as  described  in  the  "Export 
Price"  and  "Normal  Value"  sections  of 
this  notice. 
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Pursuant  to  section  777A(d)(2)  of  the 
Act,  we  compared  the  EPs  of  individual 
U.S.  transactions  to  the  monthly 
weighted-average  NV  of  the  foreign  like 
product  where  there  were  sales  made  at 
prices  above  the  cost  of  production 
(COP),  as  discussed  in  the  "Cost  of 
Production  Analysis"  section,  below 
and  were  otherwise  in  the  ordinary 
course  of  trade. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  Saarstahl  covered  by  the 
description  in  the  "Scope  of  the 
Review"  section,  above,  to  be  foreign 
like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  We  compared 
U.S.  sales  to  sales  made  in  the  home 
market  within  the  contemporaneous 
window  period,  which  extends  from 
three  months  prior  to  the  U.S.  sale  until 
two  montbs  after  the  sale.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
the  most  similar  foreign  like  product 
made  in  the  ordinary  course  of  trade.  In 
making  the  product  comparisons,  we 
matched  foreign  like  products  based  on 
the  physical  characteristics  reported  by 
the  respondents  in  the  following  order: 
chemical  composition,  shape,  cut  {i.e., 
coil  or  cut-to-length),  size,  and  grade 
(see  Model  Match  Methodology 
Memorandum  from  the  Team  to  Irene 
Darzenta  Tzafolias,  dated  March  22, 
1999  ("Model  Match  Methodology 
Memorandimi")). 

Consistent  with  our  practice  [see,  e.g., 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Cold-Rolled 
Carbon  Steel  Flat  Products  from  the 
Netherlands,  61  FR  48465,  (September 
13, 1996)).  we  compared  prime  quality 
models  sold  in  the  United  States  to 
identical  prime  quality  models  sold  in 
the  home  market.  Where  no  home 
market  sales  of  identical  prime  quality 
models  made  in  the  ordinary  course  of 
trade  existed,  we  compared  the  U.S. 
sales  of  prime  quality  models  to  the 
most  similar  prime  quality  foreign  like 
product  made  in  the  ordinary  course  of 
trade,  based  on  the  product 
characteristics  listed  above.  There  were 
no  U.S.  sales  of  second  quality  models 
during  the  POR. 

The  petitioners  contend  that  the 
Department  should  also  include  casting 
type  (i.e.,  bloom  or  billet  casting)  as  a 
product  matching  characteristic.  When 
selecting  model  match  criteria,  we 
normally  choose  physical  characteristics 
of  the  merchandise  that  are  identifiable 
and/or  quantifiable  [see,  e.g.,  Notice  of 


Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Melamine 
Institutional  Dinnerware  Products  From 
Indonesia,  61  FR  43333,  43334,  August 
22, 1996).  As  discussed  in  the  Model 
Match  Methodology  Memorandum,  we 
did  not  use  this  production  method 
characteristic  in  the  model  match 
hierarchy  because,  other  than  the 
petitioners'  general  contention  that 
bloom-cast  products  are  of  better  quality 
than  billet-cast  products,  there  is  no 
information  on  the  record  indicating 
that  merchandise  produced  by  different 
casting  methods  results  in  any  discrete, 
quantifiable  differences  in  the  physical 
characteristics  of  the  merchandise.  In 
addition,  while  the  petitioners  have 
demonstrated  a  difference  in  costs 
between  the  two  production  methods, 
no  party  has  demonstrated  that  there  are 
differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise. 

Because  Saarstahl  reported  product 
costs  and  control  numbers  to 
distinguish  between  casting  type,  we 
have  revised  the  weight-averaged  costs 
of  the  products  reported  based  solely  on 
the  matching  criteria  identified  above. 

Export  Price 

We  based  United  States  price  on  EP, 
as  defined  in  section  772(a)  of  the  Act, 
because  the  merchandise  was  sold 
directly  by  the  exporter  to  imaffiliated 
U.S.  purchasers  prior  to  the  date  of 
importation  and  constructed  export 
price  was  not  otherwise  indicated  by  the 
facts  of  record.  When  sales  are  made 
prior  to  importation  through  an 
affiliated  or  unaffiliated  U.S.  sales  agent 
to  an  imaffiliated  customer  in  the 
United  States,  our  practice  is  to  examine 
several  criteria  in  order  to  determine 
whether  the  sales  are  EP  sales.  Those 
criteria  are:  (1)  Whether  the 
merchandise  was  shipped  directly  from 
the  manufacturer  to  the  unaffiliated  U.S. 
customer;  (2)  whether  this  was  the 
customary  commercial  chaimel  between 
the  parties  involved;  and  (3)  whether 
the  function  of  the  U.S.  selling  agent 
was  limited  to  that  of  a  "processor  of 
sales-related  documentation"  and  a 
"communications  link"  with  the 
imaffiliated  U.S.  buyer.  Where  all  three 
criteria  are  met,  indicating  that  the 
activities  of  the  U.S.  selling  agent  are 
ancillary  to  the  sale,  the  Department  has 
determined  the  sales  to  be  EP  sales  (see, 
e.g..  Notice  of  Final  Results  of  Sales  at 
Less  Than  Fair  Value:  Stainless  Steel 
Wire  Rod  from  Italy,  63  FR  40422, 
40424-25.  July  29,1998).  In  the  instant 
review,  the  above-referenced  criteria 
have  been  met.  As  discussed  in 
Saarstahl's  questionnaire  responses, 


Saarsteel,  Inc.,  Saarstahl's  affiliate  in  the 
United  States,  acts  only  as  a 
communications  link  and  a  processor  of 
sales-related  documentation.  It  has  no 
role  in  selling  the  merchandise  and  it 
does  not  inventory  the  subject 
merchandise.  Accordingly,  we  have 
treated  all  U.S.  sales  as  EP  sales. 

We  calculated  EP  based  on  packed, 
delivered  prices  to  customers  in  the 
United  States.  We  made  deductions, 
where  applicable,  for  foreign  inland 
height  and  brokerage  and  handling 
expenses  in  Germany,  ocean  freight, 
marine  insurance,  U.S.  Customs  duties, 
brokerage  and  handling  charges, 
merchandise  processing  fees,  and  U.S. 
inland  freight  charges,  in  accordance 
with  section  772(c)  of  the  Act. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volimie  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  the  Department 
compared  Saarstahl's  volume  of  home 
market  sales  of  the  foreign  like  product 
to  its  volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
sections  773(a)(1)(C)  of  the  Act.  Because 
Saarstahl's  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  of  the 
subject  merchandise,  we  determined 
that  the  home  market  provides  a  viable 
basis  for  calculating  NV,  in  accordance 
with  Section  773(a)(1)(C)  of  the  Act  and 
19  CFR  351.404(b). 

Saarstahl's  home  market  sales  listing 
included  merchandise  of  steel  grades 
that  Saarstahl  stated  are  outside  the 
scope  of  this  review.  Based  on 
Saarstahl's  representations  of  the 
merchandise  in  its  December  28, 1998, 
and  January  29, 1999,  submissions,  we 
excluded  these  sales  frtim  our  analysis. 

Many  of  Saarstahl's  home  market 
sales  were  made  to  affiliated  parties.  It 
is  the  Department's  practice,  in 
situations  where  home  market  sales  are 
made  to  affiliated  parties,  to  determine 
whether  sales  to  affiliated  parties  might 
be  appropriate  to  use  as  the  basis  of  NV 
by  comparing  prices  of  those  sales  to 
prices  of  sales  to  unaffiliated  parties,  on 
a  model-by-model  basis.  See  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders:  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  France,  et  al., 
60  FR  10899, 10900,  February  28, 1995; 
and  19  CFR  351.403(c).  Because 
Saarstahl  made  home  market  sales  to 
affiliated  end-users  during  the  POR,  we 
tested  these  sales  to  ensure  that,  on 
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average,  the  affiliated^arty  sales  were 
made  at  arm's  length.  To  conduct  this 
test,  we  compared  the  weighted-average 
imit  prices  of  sales  to  affiliated  and 
unaffiliated  customers  net  of  all 
movement  charges,  direct  selling 
expenses,  billing  adjustments,  and 
packing.  As  a  result  of  our  arm's-length 
test,  we  disregarded  sales  to  the 
affiliated  customers  in  the  home  market 
where  the  prices  charged  to  an  affiliated 
customer  were  on  average  less  than  99.5 
percent  of  the  prices  charged  to 
unaffiliated  customers.  See  Final 
Results  of  Antidumping  Duty 
Administrative  Review;  Certain  Welded 
Carbon  Steel  Pipes  and  Tubes  from 
Thailand,  62  FR  53808,  53817,  October 
16, 1997. 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  to  the  extent 
practicable,  we  based  NV  on  sales  at  the 
same  level  of  trade  ("LOT")  as  the  EP 
sale. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  LOT  as  the  EP  transaction.  The  NV 
LOT  is  that  of  the  starting-price  sales  in 
the  comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  ("SG&A")  expenses  and 
profit.  For  EP,  the  LOT  is  also  the  level 
of  the  starting-price  sale,  which  is 
usually  fit>m  exporter  to  importer.  To 
determine  whether  NV  sales  are  at  a 
different  level  of  trade  than  EP,  we 
examined  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
If  the  comparison-market  sales  are  at  a 
different  LOT  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act. 

In  this  proceeding,  Saarstahl  reported 
three  channels  of  distribution  in  the 
home  market:  (1)  sales  produced  to 
order  and  shipped  directly  to  the 
customer,  (2)  sales  manufactiu^d  to 
order  and  maintained  in  a  warehouse 
for  "just  in  time"  delivery,  and  (3)  sales 
of  secondary  merchandise  sold  to 
resellers.  In  analyzing  the  data 
submitted,  we  found  that  the  three 
home  market  channels  differ 
significantly  with  respect  to  selling 
activities.  Inventory  maintenance  is 
only  offered  to  customers  in  the  second 
channel.  Freight  and  defivery  services 


and  technical  advice  are  only  offered  to 
customers  in  the  first  and  second 
channels.  Further,  we  foimd  that  thisse 
channels  constitute  different  stages  in 
the  marketing  process.  Based  on  this 
analysis,  we  find  that  the  three  home 
market  channels  of  distribution 
comprise  three  LOTs. 

In  the  United  States,  Saarstahl 
reported  one  channel  of  distribution, 
which  involves  sales  produced  to  order 
and  shipped  directly  to  customers.  The 
selling  activities  and  functions 
associated  with  these  sales  are 
equivalent  to  those  offered  in  the  first 
home  market  channel  discussed  above. 
Accordingly,  we  have  compared  the 
U.S.  sales  to  sales  made  at  the  same  LOT 
in  the  home  market 

Cost  of  Production  Analjrsis 

Pursuant  to  section  773(b)  of  the  Act, 
for  this  POR,  we  initiated  an 
investigation  of  sales  at  less  than  the 
cost  of  production  ("COP").  As 
discussed  in  the  Memorandum  to  Joe 
Spetrini,  Deputy  Assistant  Secretary  for 
AO/CVD  Enforcement  m  from  Edward 
Yang,  Office  Director,  dated  July  8, 
1998,  we  initiated  the  COP  investigation 
because,  in  the  preliminary 
determination  of  the  less-than-fair-value 
("LTFV")  investigation,  we  disregarded 
some  of  Saarstahl's  home  market  sales 
found  to  be  below  the  COP  (see 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  From  Germany,  57  FR  44551. 
September  28, 1992).  Saarstahl 
subsequently  failed  both  the  sales  and 
COP  verifications  and  the  Department 
relied  on  the  best  information  available 
as  the  basis  for  the  final  determination 
[see  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Lead  and  Bismuth  Carbon  Steel 
Products  From  Germany,  58  FR  6205, 
January  27, 1993).  Therefore,  in 
accordance  with  section  773(b)(2)(A)(ii) 
of  the  Act,  we  had  reasonable  grounds 
to  believe  or  suspect  that  sales  made  at 
less  than  the  COP  may  have  occiirred 
during  this  review  period.  Before 
making  any  NV  comparisons,  we 
conducted  the  COP  analysis  described 
below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  Saarstahl's  cost  of  materials  and 
fobrication  employed  in  producing  the 
foreign  like  product,  plus  amounts  for 
home  market  general  and  administrative 
(G&A)  expenses  and  interest  expenses. 
We  made  no  adjustments  to  the  data 
provided  by  Saarstahl  in  its 
questionnaire  responses. 


B.  Test  of  Home  Market  Prices 

After  calculating  COP,  we  tested 
whether  home  market  sales  of  hot-rolled 
lead  and  bismuth  carbon  steel  were 
made  at  prices  below  the  COP  within  an 
extended  period  of  time  in  substantial 
quantities,  and  whether  such  prices 
permitted  recovery  of  all  costs  within  a 
reasonable  period  of  time.  We  compared 
the  model-specific  COP  to  the  reported 
home  market  prices  less  any  applicable 
movement  charges,  billing  adjustments, 
direct  and  indirect  selling  expenses,  and 
packing. 

For  indirect  selling  expenses  inoured 
in  Germany,  Saarstahl  reported  the 
actual  expenses  inciirred  during  the 
POR  by  its  affiliate  Vertriebsgesellschaft 
Saarstahl  m.b.H.  ("VGS"),  which 
handles  all  of  Saarstahl's  sales  and 
distribution  activities.  Since  the  COP 
response  is  based  on  Saarstahl's 
expenses  during  its  fiscal  year, 
corresponding  to  the  calendar  year,  we 
recalculated  the  indirect  selling 
expenses  to  reflect  the  fiscal  year,  based 
on  the  ratio  of  VGS'  expenses  to  sales 
revenue  reported  in  its  1997  financial 
statement,  which  covers  the  1997 
calendar  year.  These  expenses  included 
commission  payments  to  unaffiUated 
parties.  To  avoid  double-counting,  we 
did  not  deduct  these  commissions  from 
the  net  home  market  price  we  compared 
to  COP. 

C.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  the 
respondent's  sales  of  a  specific  model 
were  at  prices  less  than  the  COP.  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  the  respondent's 
sales  of  a  specific  model  during  the  POR 
were  at  prices  less  than  the  COP,  we 
disregarded  the  below-cost  sales 
because  we  determined  that  the  below- 
cost  sales  were  made  within  an 
extended  period  of  time  in  "substantial 
quantities"  in  accordance  with  sections 
773(b)(2)(B)  and  (C)  of  the  Act.  and 
because,  based  on  our  comparisons  of 
prices  to  weighted-average  COPs  for  the 
POR,  we  determined  that  the  below-cost 
sales  of  the  product  were  at  prices 
which  would  not  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
as  defined  in  section  773(b)(2)(D)  of  the 
Act.  Based  on  this  test,  we  disregarded 
certain  below-cost  home  market  sales 
made  by  Saarstahl. 

Price-to-Price  Comparisons 

Pursuant  to  section  777A(d)(2)  of  the 
Act,  we  compared  the  EPs  of  Individual 
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transactions  to  the  monthly  weighted- 
average  price  of  sales  of  the  foreign  like 
product  where  there  were  sales  at  prices 
above  COP,  as  discussed  above.  We 
based  NV  on  packed,  delivered  prices  to 
unaffiliated  purchasers  in  the  home 
market,  and  to  affiliated  purchasers  in 
the  home  market  to  the  extent  that 
prices  were  at  arm's-length.  We  made 
adjustments  to  home  market  price, 
where  applicable,  in  accordance  with 
section  773(a)(6)  of  the  Act,  for  billing 
adjustments,  inland  freight,  and 
warehousing  expenses.  We  also  made 
circumstance-of-sale  adjustments  for 
differences  in  credit  expenses,  interest 
revenue,  bank  fees  (based  on 
information  in  Saarstahl's  February  26, 
1999,  response),  warranties,  and 
commissions  paid  to  unaffiliated  parties 
pursuant  to  section  773{a)(6){C)(iii)  of 
the  Act. 

Saarstahl  paid  commissions  to 
unaffiliated  parties  on  certain  sales  in 
the  home  market,  but  did  not  pay  any 
commissions  to  unaffiliated  parties  on 


U.S.  sales.  Under  19  CFR  351.410  (e), 
where  there  is  a  commission  paid  in  one 
market  and  none  in  the  other  market,  we 
offset  the  commission  with  indirect 
selling  expenses  incurred  in  the  other 
market  to  the  extent  of  the  lesser  of  the 
commission  or  the  indirect  selling 
expenses.  Accordingly,  where 
appropriate,  we  offset  the  weighted- 
average  home  market  commission  by 
deducting  it  from  the  weighted-average 
home  market  price  and  then  adding  the 
sale-specific  U.S.  indirect  selling 
expenses.  For  U.S.  indirect  selling 
expenses,  we  used  the  recalculated 
indirect  selling  expenses  incurred  in 
Germany,  as  described  in  the  "Cost  of 
Production  Analysis"  section  above.  In 
addition,  we  calculated  the  selling 
expenses  incurred  by  Saarstahl's  U.S. 
affiliate,  Saarsteel,  Inc.,  based  on  the 
ratio  of  Saarsteel's  selling  expenses  to 
sales  revenue  reported  in  its  1997 
financial  statement.  We  also  included 
the  reported  inventory  carrying  expense 
amount  on  U.S.  sales  in  the  total 


amount  of  U.S.  indirect  selling  expenses 
available  to  offset  the  weighted-average 
home  market  commissions. 

In  order  to  adjust  for  differences  in 
packing  between  the  two  markets,  we 
increased  home  market  price  by  the 
amount  of  U.S.  packing  costs  and 
reduced  it  by  the  amoimt  of  home 
market  packing  costs.  We  made 
adjustments,  where  appropriate,  for 
physical  differences  in  merchandise,  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act. 

For  home  market  sales  where  the 
payment  date  was  not  reported  as  of  the 
date  of  submission  of  the  latest  home 
market  sales  listing,  we  recalculated 
imputed  credit  expenses  using  the  date 
of  the  latest  sales  listing  submission  as 
the  payment  date. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  .of  EP 
and  NV,  we  preliminarily  determine 
that  the  following  weighted-average 
dumping  margin  exists: 


Manufacturer/Exporter 


Saarstahl  AG  (Saarstahl) 


Period 


3/1/97-2/28/98 


Margin 
(percent) 


0.00 


Parties  to  the  proceeding  may  request 
disclosm-e  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  80 
days  after  the  date  of  publication  or  the 
first  business  day  thereafter. 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  the  respective 
case  briefs  and  rebuttal  briefs.  Case 
briefs  from  interested  parties  and 
rebuttal  briefs,  Umited  to  the  issues 
raised  in  the  respective  case  briefs,  may 
be  submitted  not  later  than  70  days  and 
77  days,  respectively,  from  the  date  of 
publication  of  these  preliminary  results. 
See  19  CFR  351.309(c)  and  (d).  Parties 
who  submit  case  briefs  or  rebuttal  briefs 
in  this  proceeding  are  requested  to 
submit  with  each  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
simimary  of  the  argument.  Parties  are 
also  encouraged  to  provide  a  summary 
of  the  argimients  not  to  exceed  five 
pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 

The  Department  will  subsequently 
issue  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  briefs  or  at  the  hearing, 
if  held,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 


requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Adminisfration,  Room  B-099, 
within  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  the  party's  name,  address  and 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed.  See  19  CFR  351.310(c). 

Assessment  Rates     • 

The  Department  shall  determine  and 
the  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review.  The  final 
results  of  this  review  shall  be  the  basis 
for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  this  review  and  for  future 
deposits  of  estimated  duties.  We  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries  covered  by  this  review  if  any 
importer-specific  assessment  rate 
calculated  in  the  final  results  of  this 
review  is  above  de  minimis.  For 
assessment  purposes,  we  intend  to 
calculate  importer-specific  assessment 
rates  for  the  subject  merchandise  by 
aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  examined 
and  dividing  this  amount  by  the  total 
entered  value  of  the  sales  examined. 


This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  bom  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
company  will  be  that  established  in  the 
final  results  of  this  review,  except  if  the 
rate  is  less  than  0.50  percent,  and 
therefore,  de  minimis  within  the 
meaning  of  19  CFR  351.106(d)(1),  in 
which  case  the  cash  deposit  rate  will  be 
zero;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
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review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufactiu«r  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufactiues 
or  exporters  will  continue  to  be  85.05 
percent,  the  "All  Others"  rate  made 
effective  by  the  LTFV  investigation. 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
section  751(a)(1)  of  the  Act  and  19  CFR 
351.221. 

Dated:  March  31, 1999. 

Robert  S.  LaRussa, 

Assistan  t  Secretary  for  Import 
Administration. 

(FR  Doc.  99-8487  Filed  4-5-99;  8:45  am] 

BlUma  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-41 2-803] 

industrial  Nttrocaliulose  From  the 
United  Kingdom:  Notice  of  Extension 
of  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Extension  of  time 
limits  for  preliminary  results  of 
antidumping  duty  administrative  review 
of  industrial  nitrocellulose  from  the 
United  Kingdom. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limits  for  the  preliminary  results  of 
the  antidiunping  duty  administrative 
review  of  the  antidumping  order  on 
industrial  nitrocellulose  from  the 
United  Kingdom.  This  review  covers 
one  producer/exporter  of  industrial 
nitrocellulose  for  the  period  July  1, 
1997,  through  Jime  30, 1998. 

EFFECTIVE  DATE:  April  6, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Peterson  or  Thomas  Futtner,  AD/ 
CVD  Enforcement  Group  II,  Office  4, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230,  telephone  (202)  482-4195  or 
482-3814,  respectively. 

SUPPLEMENTARY  INFORMATION: 


Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act")  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act.  hi  addition,  imless 
otiberwise  indicated,  all  citations  to  the 
Department's  regulations  are  references 
to  the  provisions  codified  at  19  CFR  part 
351  (1998). 

Extension  of  Time  Umits  for 
Preliminary  Results 

The  Department  initiated  this 
administrative  review  on  August  27, 
1998  (63  FR  45796).  Under  section 
751(a)(3)(A)  of  the  Act,  the  Department 
may  extend  the  deadline  for  completion 
of  an  administrative  review  if  it 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit.  Due  to  the 
complexity  of  a  certain  issue  in  this 
case,  the  Department  determines  that  it 
is  not  practicable  to  complete  the 
preliminary  results  of  this  review  within 
the  statutory  time  limit.  See 
memorandum  from  Holly  A.  Kuga  to 
Robert  S.  LaRussa,  which  is  on  file  in 
Room  B-099  at  the  Department's 
headquarters.  Therefore,  the  Department 
is  extending  the  time  Umit  for  the 
preliminary  results  of  the 
aforementioned  review  to  July  31, 1999. 
The  final  determination  will  occur 
within  120  days  of  the  publication  of 
thepreliminary  results. 

This  extension  of  time  limits  is  in 
accordance  with  section  751(a)(3)(Al  of 
the  Act 

Dated:  March  30, 1999. 

Louis  Apple, 

Acting  Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  Group  11. 

[FR  Doc.  99-8484  Filed  4-5-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric  . 
Administration 

P.D.  032999B] 

North  Pacific  Rshery  Management 
Council;  Notice  of  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  The  North  Pacific  Fishery 

Management  Council  and  its  advisory 

committees  will  hold  public  meetings. 

summary:  The  North  Pacific  Fishery 
Management  Council  (Coimcil)  and  its 


advisory  committees  will  meet  in 

Anchorage,  AK. 

DATES:  See  SUPPLEMENTARY  INFORMATION 

for  specific  dates  and  times  for  the 
meetings. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Anchorage  Hilton  Hotel,  500  W. 
Third  Avenue,  Anchorage,  AK. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage.  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Coimcil  staff,  telephone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION: 

Dates  and  Times  for  the  Meetings 

1.  The  Scientific  and  Statistical 
Committee  (SSC)  will  begin  at  9:30  a.m. 
on  Monday,  April  19,  continuing 
through  Wednesday,  April  21, 1999. 

2.  The  Advisory  Panel  (AP)  will  begin 
at  8:00  a.m.  on  Monday,  April  19,  and 
continue  through  Thursday,  April  22, 
1999. 

3.  The  Council's  Enforcement 
Committee  and  Individual  Fishery 
Quota  (IFQ)  Implementation  Team  will 
meet  at  6:00  p.m.  on  Tuesday,  April  20, 
to  discuss  a  proposed  weighmaster 
program  for  the  halibut  and  sablefish 
IFQ  fisheries. 

4.  The  Coimdl's  Enforcement 
Committee  will  meet  at  6:00  p.m.  on 
Wednesday,  April  21,  to  discuss 
enforcement  issues  related  to  the 
Federal  and  State  definitions  of  '[telagic 
trawl.' 

5.  The  Council  will  begin  at  8:00  a.m. 
on  Wednesday,  April  21,  continuing 
through  a  portion  of  Monday,  April  26, 
1999. 

Other  workgroup  or  committee 
meetings  may  be  held  diuing  the  week. 
Notices  of  these  meetings  will  be  posted 
at  the  hotel.  All  meetings  are  open  to  the 
public  with  the  exception  of  Council 
executive  sessions,  which  may  be  held 
during  the  noon  hoiu-  during  the 
meeting  week,  if  necessary,  to  discuss 
personnel,  international  issues,  or 
litigation. 

Agendas 

Scientific  and  Statistical  Committee 
(SSC) 

The  SSC  will  address  the  following 
issues: 

1.  Reports  on  Federal  and  State 
research  activities  involving  Steller  sea 
lions,  and  review  of  an  initial  analysis 
of  management  measures  for  Steller  sea 
Uon  protection  for  the  years  2000  and 
beyon;'. 

2.  Initial  review  of  amendments  to 
Coimcil  fishery  management  plans 
designed  to  mitigate  effects  of  recent 
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American  Fisheries  Act  (AFA)  measures 
on  non-pollock  fisheries,  and  initial 
review  of  amendments  to  fishery 
management  plans  to  conform  with  the 
AFA. 

3.  Final  review  of  management 
measures  for  seabird  protection,  and 
review  an  experimental  fishery  permits, 
if  available,  for  bird  avoidance 
measures. 

4.  Review  of  logbook  data  collection 
for  the  halibut  charter  fisheries  off 
Alaska. 

5.  Initial  review  of  fishery 
management  plan  amendments: 

a.  A  non-pelagic  trawl  ban  in  Cook 
Inlet. 

b.  Initial  review  of  alternatives  for 
shark  management. 

6.  Initial  review  of  a  proposed 
rebuilding  plan  for  C.  bairdi  crab  in  the 
Bering  Sea. 

Advisory  Panel 

The  agenda  for  the  Advisory  Panel 
will  include  the  same  subjects  as  listed 
below  for  the  Coimcil's  plenary  session, 
with  the  exception  of  Halibut  Charter 
Guideline  Harvest  Level  (Item  2).  and 
Crab  LLP  Eligibility  (Item  6),  which  they 
considered  at  their  February  1999 
meeting,  and  Magnuson-Stevens  Act 
Reauthorization  (Item  10),  the  NMFS 
Budget  (Item  12),  and  the  status  reports 
listed  in  Item  1. 

Council 

The  agenda  for  the  Coimcil's  plenary 
session  will  include  the  following 
issues.  The  Council  may  take 
appropriate  action  on  any  of  the  issues 
identified. 

1.  The  Coimcil  will  receive  the 
following  reports,  taking  action  if 
required: 

a.  Reports  fi'om  the  National  Marine 
Fisheries  Service  (NMFS)  and  the 
Alaska  Department  of  Fish  and  Game 
(ADF&G)  on  the  current  status  of  the 
groundfish  fisheries  off  Alaska. 

b.  Reports  fi'om  the  U.S.  Coast  Guard 
and  NMFS  Enforcement  on  recent 
enforcement  activities. 

c.  Report  from  the  National  Research 
Coimcil  on  a  recent  ecosystems 
management  study. 

2.  The  Council  will  review  a 
discussion  paper  of  proposed 
management  measm^es  for  the  Alaska 
halibut  charterboat  fleet  and  provide 
direction  to  staff. 

3.  Receive  reports  on  Federal  and 
State  research  activities  relating  to 
Steller  sea  lions. 

4.  Initial  review  of  alternatives  and 
options  for  implementation  of 
additional  or  alternative  Steller  sea  lion 
protection  measures  for  2000  and 
beyond. 


5.  Initial  review  of  fishery 
management  plan  amendments  to 
conform  with  requirements  of  the 
American  Fisheries  Act  (AFA),  and 
initial  review  of  an  amendment  package 
for  fishery  management  measures  to 
mitigate  impacts  of  the  AFA  on  non- 
pollock  fisheries. 

6.  Consider  revision  of  previous 
action  on  eligibility  for  the  license 
limitation  program  for  the  crab  fisheries 
off  Alaska. 

7.  The  Council  will  discuss 
sustainable  fisheries  management,  and 
receive  a  progress  report  on 
development  of  criteria  for  defining 
habitat  areas  of  particular  concern. 

8.  The  Coimcil  is  scheduled  to  take 
final  action  on  management  measures 
for  seabird  protection,  discuss  the 
problem  of  net  debris,  and  review 
experimental  fishery  permits,  if 
available,  for  bird  avoidance  measures. 

9.  The  Council  will  receive  a  status 
report  on  the  national  vessel  monitoring 
system. 

10.  The  Council  will  receive  a  status 
report  on  a  proposed  weighmaster 
program  for  the  halibut  and  sablefish 
IFQ  fisheries  and  take  any  necessary 
action. 

11.  The  Council  will  hold  an  initial 
discussion  of  potential  amendments  to 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 

12.  The  Council  will  discuss  and 
comment,  if  necessary,  on  a  proposed 
rule  to  reduce  observer  coverage  on 
longline  catcher  vessels  60  ft  and  under 
in  the  Community  Development  Quota 
(CDQ)  program. 

13.  The  Council  will  receive  a  status 
report  on  communities  eligible  under 
the  CDQ  program,  and  review  an 
analysis  to  reduce  CDQ  observer 
coverage  at  shore  plants. 

14.  The  Council  will  discuss  NMFS 
budget  priorities  and  regional  funding 
allocations  within  NMFS. 

15.  Under  Groundfish  Management, 
the  Council  will  consider  the  following 
subjects: 

a.  Final  action  on  reduction  of  the 
maximum  retainable  bycatch  of 
shortraker/rougheye  and  thomyhead 
rockfish. 

b.  Initial  review  of  an  amendment  to 
ban  non-pelagic  trawl  gear  in  Cook  Inlet. 

c.  Review  of  any  proposals  received 
for  individual  vessel  bycatch 
accountability  and  halibut  mortality 
avoidance  programs. 

d.  Direction  to  staff  on  allocation  of 
Bering  Sea/ Aleutian  Islands  Pacific  cod 
between  freezer  longliners  and  other 
fixed  gear. 

e.  Initial  review  of  management 
alternatives  for  sharks  in  the  waters  off 
Alaska. 


f.  Discussion  and  direction  to  staff  on 
analysis  of  species  endorsements  under 
the  groundfish  license  limitation 
program. 

g.  Review  experimental  fisheries 
permit  to  assess  sampling  for  species 
composition. 

16.  Initial  review  of  a  rebuilding  plan 
for  bairdi  crab  in  the  Bering  Sea/ 
Aleutian  Islands. 

17.  Review  Board  of  Fisheries 
activities  concerning  crab  fishing 
seasons  and  new  stand-down 
requirements. 

The  Council  will  review  and  discuss 
potential  impacts  of  these  actions  on 
other  Council-managed  fisheries  and 
take  action  as  necessary. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  the 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809,  at  least  7  working  days  prior 
to  the  meeting  date. 

Dated:  March  31, 1999. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(PR  Doc.  99-8471  Filed  4-5-99;  8:45  am] 
BILUNG  CODE  3S^0-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  032999C] 

Western  Pacific  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meetings. 

summary:  The  Western  Pacific  Fishery 
Council  (Council)  will  hold  public 
meetings  of  its  Bottomfish  Advisory 
Panel  (BAP)  and  Bottomfish  Plan  Team 
(BPT)  in  Honolulu.  HI. 
DATES:  The  BAP  meeting  will  be  held  on 
April  21-22, 1999,  from  8:30  a.m.  to 
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5:00  p.m.  each  day.  The  BPT  meeting 
will  be  held  on  April  28-29, 1999,  from 
8:30  a.m.  to  5:00  p.m.  each  day. 
ADDRESSES:  Both  meetings  will  be  held 
at  the  Council  office  conference  room, 
1164  Bishop  St.,  Suite  1400,  Honolulu, 
HI;  telephone:  (808-522-8220). 

Council  address:  Western  Pacific 
Fishery  Management  Coimcil,  1164 
Bishop  St.,  Suite  1400,  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  OMTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  808-522-8220. 

SUPPLEMENTARY  INFORMATION:  The  BAP 
will  discuss  and  may  make 
recommendations  to  the  Coimcil  on  the 
agenda  items  below.  The  order  in  which 
agenda  items  will  be  addressed  can 
change. 

8:30  am  Wednesday,  April  21, 1999 

1.  Status  of  Northwestern  Hawaiian 
Island  (NWHI)  and  Main  Hawaiian 
Islands  (MHI)  bottomfish  management 
systems 

A.  Genetic  research  on  onaga,  ehu  & 
hapuupuu  stocks 

B.  Status  of  State's  MHI  management 
program  (including  enforcement  and 
adequacy  of  closed  areas) 

2.  Other  concerns  from  the  Region 

A.  Possible  limited  entry/closed  areas 
in  Northern  Mariana  Islands 

B.  Night  scuba  spear  fishing  in  Guam 

C.  Other  areas 

3.  Status  of  annual  report 
recommendations  (American  Samoa, 
Guam,  Hawaii,  Northern  Mariana 
Islands,  Region- wide) 

8:30  a.Hi.  Thursday,  April  22, 1999 

4.  Status  of  amendment  addressing 
Sustainable  Fishery  Act  (SFA) 
provisions 

5.  Council's  Program  Planning 
document 

6.  Comprehensive  Data  Amendment 
7:  Other  business 

8.  Summary  of  Panel's 
recommendations 

The  BPT  will  discuss  and  may  make 
recommendations  to  the  Coimcil  on  the 
agenda  items  below.  The  order  in  which 
agenda  items  will  be  addressed  can 
change. 

8:30  a.m.  Wednesday,  April  28, 1999 

1.  Improvements  to  annual  report 
modules 

A.  Progress  with  previous 
recommendations 

B.  Suggestions  for  further 
improvements 

2. 1998  annual  report  modules  (status 
of  fishery  and  area  recommendations; 
American  Samoa,  Guam,  Hawaii, 
Northern  Mariana  Islands) 


3. 1998  annual  report  region-wide 
recommendations 

A.  Progress/status  of  previous  year's 
recommendations 

B.  Development  of  new  or  repeat 
recommendations 

8:30  a.in.  Thursday,  April  29, 1999 

4.  Status  of  amendment  addressing 
SFA  provisions 

A.  Bycatch 

B.  Overfishing 

5.  Addition  of  Bottomfish 
Management  Unit  Species  (BMUS) 

6.  Status  of  NWHI  bottomfish 
management  system 

A.  Mau  Zone  limited  entry 
amendment 

7.  MHI  bottomfish  management 

A.  Genetic  stock  structure  of  onaga  & 
ehu 

B.  Genetic  research  needs  for 
hapuupuu 

C.  Status  of  State's  MHI  management 
program  (including  enforcement  and 
adequacy  of  closed  areas) 

8.  Council's  Program  Planning 
document 

9.  Comprehensive  Data  Amendment 

10.  Recommendations  of  the 
Bottomfish  Advisory  Panel 

11.  Other  business,  and 

12.  Summary  of  Plan  Team 
recommendations. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice. 

Special  AcconunodatioQs 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
aiudhary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  March  30, 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  99-8469  Filed  4-5-99;  8:45  am) 
nUJNO  CODE  3610-22-F 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Admittance  To  Practice  and  Roster  of 
Registered  Patent  Attorneys  and 
Agents  Admitted  To  Practice  Before 
the  Patent  and  Trademark  Office 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of  Commerce 
(DOC),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  conunent  on 
the  continuing  and  proposed 
information  collection,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  June  7,  1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5033, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (e  mail  address  is 
LEngelme®doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  the  attention  of 
Karen  Bovard,  Director,  Office  of 
Enrollment  and  Discipline,  2221  South 
Clark  Street,  Arlington,  VA  22202,  by 
telephone  at  (703)  306-4097,  or  by 
facsimile  transmission  to  (703)  306- 
4134. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Office  of  Enrollment  and 
Discipline  (OED)  collects  information  to 
determine  the  qualifications  of 
individuals  entitled  to  represent 
applicants  before  the  Patent  and 
Trademark  Office  (PTO)  in  the 
preparation  and  prosecution  of 
applications  for  a  patent.  The  OED  also 
collects  information  to  administer  and 
maintain  the  roster  of  attorneys  and 
agents  registered  to  practice  before  the 
PTO. 

There  are  forms  associated  with  this 
information  collection,  which  OED  uses 
to  collect  information  from  the  public. 
These  forms  are  Form  PTO-158 
(Application  for  Registration  to  Practice 
Before  the  United  States  Patent  and 
Trademark  Office),  Form  PTO-158  A 
(Application  for  Registration  to  Practice 
Before  the  United  States  Patent  and 
Trademark  Office  Under  37  CFR  10.6(c) 
By  a  1  oreign  Resident),  Form  PTO-275 
(Undertaking  Under  37  CFR  10.10(b)), 
and  Form  PTO-107A  (Data  Sheet- 
Register  of  Patent  Attorneys  and 
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Agents).  The  applicant  uses  Forms 
PTO-158, 158A,  and  275  to  register  for 
the  examination.  Form  PTO-107A  is 
used  by  the  applicant  to  supply 
information  for  the  register. 

n.  Method  of  collection 

By  mail,  facsimile,  and  hand  carry 
when  the  individual  desires  to 
participate  in  the  information 
collection. 

m.  Data 

OMB  Number:  0651-0012. 


Fonn  Number:  Form  PTO-158,  Form 
PTO-158A,  Form  PTO-275,  and  Form 
PTO-107A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit,  not-for-profit  institutions,  farms, 
state,  local  or  tribal  governments,  and 
the  Federal  Government. 

Estimated  Number  of  Respondents: 
8,100  responses  per  year. 

Estimated  Time  Per  Response:  It  is 
estimated  to  take  approximately  30 
minutes  to  complete  either  an 


application  for  registration  to  practice 
before  the  PTO  or  an  application  for  a 
foreign  resident  to  practice  before  the 
PTO.  It  is  estimated  to  take  20  minutes 
to  complete  imdertakings  vmder  37  CFR 
10.10(b)  and  data  sheets  for  the  register 
of  patent  attorneys  and  agents. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  3,557  hours  per  year. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  $0  (no  capital  start-up  or 
maintenance  expenditures  are  required). 
$622,475  per  year  is  estimated  for  salary 
costs  associated  with  respondents. 


Title  of  form 


Application  for  Registration  to  Practice  Before  the  United  States  Patent 

and  Trademark  Office. 
Application  for  Registration  to  Practice  Before  ttie  United  States  Patent 

and  Trademark  Office  Under  37  CFR  10.6(c)  by  a  Foreign  Resident. 
Undertaking  under  37  CFR  10.10(b)  -■•• 

Data  Sfieet— Register  of  Patent  Attomeys  and  Agents  

Totals  


PTO  Form 
Number 


Form  PTO- 
158 

Form  PTO- 
158A 

Form  PTO- 
275 

Font)  PTO- 
107A 


Estimated  time 

for  response 

(minutes) 


30 
30 
20 
20 


Estimated 

annual  burden 

hours 


2,500 
100 
132 
825 


3,557 


Estimated  an- 
nual responses 


5,000 
200 
400 

2,500 


8,100 


rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
btirden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  March  31, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

IFK  Doc.  99-8431,  Filed  4-5-99:  8:45  am] 

BILUNG  CODE  3510-16-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Proposed  Collection;  Comment 
Request— information  Collection 
Requirements  for  Sound  Levels  of  Toy 
Caps 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  Consumer  Product 
Safety  Commission  requests  comments 
on  a  proposed  extension  of  approval,  for 
a  period  of  three  years  fi-om  the  date  of 
approval  by  the  Office  of  Management 
and  Budget,  of  information  collection 
requirements  in  a  toy  cap  rule. 

A  regulation  codified  at  16  CFR 
1500.18(a)(5)  bans  toy  caps  producing 
peak  sound  levels  at  or  above  138 
decibels  (dB).  Another  regulation 
codified  at  16  CFR  1500.86(a)(6) 
exempts  toy  caps  producing  sound 
levels  between  138  and  158  dB  from  the 
banning  rule  if  they  bear  a  specified 
warning  label  and  if  firms  intending  to 
distribute  such  caps:  (1)  notify  the 
Commission  of  their  intent  to  distribute 
such  caps;  (2)  participate  in  a  program 
to  develop  toy  caps  producing  sound 
levels  below  138  dB;  and  (3)  report 
quarterly  to  the  Commission  concerning 
the  status  of  their  programs  to  develop 


caps  with  reduced  sound  levels.  The 
Commission  wishes  to  obtain  current 
and  periodically  updated  information 
from  all  manufacturers  concerning  the 
status  of  programs  to  reduce  soimd 
levels  of  toy  caps.  The  Commission  will 
use  this  information  to  monitor  industry 
efforts  to  reduce  the  sound  levels  of  toy 
caps,  and  to  ascertain  which  firms  are 
cxurently  manufacturing  or  importing 
toy  caps  with  peak  sotmd  levels 
between  138  and  158  db. 

The  Commission  will  consider  all 
comments  received  in  response  to  this 
notice  before  requesting  approval  of  this 
collection  of  information  from  the  Office 
of  Management  and  Budget. 
DATES:  Written  comments  must  be 
received  by  the  Office  of  the  Secretary 
not  later  than  Jime  7, 1999. 
ADDRESSES:  Written  comiments  should 
be  captioned  "Information  Collection 
Requirements  for  Sound  Levels  of  Toy 
Caps"  and  mailed  to  the  Office  of  the 
Secretary,  Consimier  Product  Safety 
Commission,  Washington,  D.C.  20207, 
or  delivered  to  that  office,  room  502, 
4330  East- West  Highway,  Bethesda, 
Maryland  20814.  Written  conunents 
mav  also  be  sent  to  the  Office  of  the 
Secretary  by  facsimile  at  (301)  504-0127 
or  by  e-mail  at  cpsc-os@cpsc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  proposed 
collection  of  information  call  or  write 
Robert  E.  Frye,  Director,  Office  of 
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Planning  and  Evaluation,  Consumer 
Product  Safety  Conunission, 
Washington,  D.C.  20207;  (301)  504- 
0416,  Ext.  2264. 

SUPPLEMENTARY  INFORMATION: 

A.  Estimated  Burden 

The  Commission  staff  estimates  that 
there  are  ten  firms  required  to  annually 
submit  the  required  information.  The 
staff  further  estimates  that  the  average 
number  of  hours  per  respondent  is  foiu^ 
per  year,  for  a  total  of  40  hoius  of 
annual  burden. 

B.  Request  for  Comments 

The  Commission  solicits  written 
comments  from  all  interested  persons 
about  the  proposed  collection  of 
information.  The  Commission 
specifically  solicits  information  relevant 
to  the  following  topics: 

— ^Whether  the  collection  of  information 
described  above  is  necessary  for  the 
proper  performance  of  the 
Commission's  functions,  including 
whether  the  information  would  have 
practical  utility; 

— Whether  the  estimated  burden  of  the 
proposed  collection  of  information  is 
accurate; 

— ^Whether  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected  could  be  enhanced;  and 

— ^Whether  the  burden  imposed  by  the 
collection  of  information  could  be 
minimized  by  use  of  automated, 
electronic  or  other  technological 
collection  techniques,  or  other  forms 
of  information  technology. 

Dated:  April  1, 1999. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Conunission. 

[FR  Doc.  99-8497  Filed  4-5-99;  8:45  am] 

BIUJNG  CODE  6355-01-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Petition  Requesting  Labeling  Rule  for 
Poiyurethane  Foam  in  Upholstered 
Furniture 

AGENCY:  Consumer  Product  Safety 

Commission. 

action:  Notice. 

SUMMARY:  The  Conunission  has  received 
a  petition  from  the  National  Association 
of  State  Fire  Marshals  requesting  that 
the  Commission  require  labels  warning 
that  poiyurethane  foam  in  upholstered 
furniture  poses  a  fire  hazard  under  the 
Flammable  Fabrics  Act.  The 
Commission  solicits  written  comments 
concerning  the  petition. 


DATES:  Comments  on  the  petition 
shoidd  be  received  in  the  Office  of  the 
Secretary  by  June  7, 1999. 

ADDRESSES:  Comments,  preferably  in 
five  copies,  on  the  petition  should  be 
mailed  to  the  Office  of  the  Secretary, 
Consimier  Product  Safety  Commission, 
Washington,  DC  20207.  telephone  (301) 
504-0800,  or  delivered  to  the  Office  of 
the  Secretary,  Room  501,  4330  East- 
West  Highway,  Bethesda,  Maryland 
20814.  Comments  may  also  be  filed  by 
telefacsimile  to  (301)  504-0127  or  by 
email  to  cpsc-os@cpsc.gov.  Comments 
shoidd  be  captioned  "Petition  FP  99-1, 
Petition  for  Labeling  of  Poiyurethane 
Foam."  A  copy  of  the  petition  is 
available  for  inspection  at  the 
Commission's  Public  Reading  Room, 
Room  419, 4330  East-West  Highway, 
Bethesda,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rockelle  Hammond,  Office  of  the 
Secretary,  Consiuner  Product  Safety 
Commission,  Washington,  D.C.  20207; 
telephone  (301)  504-0800,  ext.  1232. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  received 
correspondence  from  the  National 
Association  of  State  Fire  Marshals 
("NASFM")  that  requests  the 
Commission  to  issue  a  rule  under  the 
Flammable  Fabrics  Act  ("FFA").' 
NASFM  asserts  that  poljoirethane  foam 
in  upholstered  fumitiu«  poses  an 
unreasonable  risk  of  fire  because  once 
ignited  it  bums  rapidly  and  emits  toxic 
gases.  NASFM  asks  the  Commission  to 
require  that  upholstered  furniture 
manufacturers  and  retailers  provide 
flammability  warnings  to  the  public. 
The  Commission  is  docketing  the 
correspondence  as  a  petition  under 
provisions  of  the  FFA,  15  U.S.C.  1191- 
1204. 

Interested  parties  may  obtain  a  copy 
of  the  petition  by  writing  or  calling  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0800.  A  copy  of  the  petition  is  also 
available  for  inspection  from  8:30  a.m. 
to  5  p.m.,  Monday  through  Friday,  in 
the  Commission's  Public  Reading  Room, 
Room  419,  4330  East  West  Highway, 
Bethesda,  Maryland. 


■  The  Commission  voted  2-1  to  publish  this 
notice  requesting  comments  on  the  petition. 
Chairman  Ann  Brown  and  Conunissioner  Thomas 
Moore  voted  in  Eavor  of  publication  while 
Commissioner  Mary  Sheila  Call  voted  against  it  for 
the  reason  provided  in  a  separate  statement.  A  copy 
of  Commissioner  Gall's  statement  is  available  from 
the  Office  of  the  Secretary. 


Dated:  April  1. 1999. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  99-8496  Filed  4-5-99;  8:45  amj 

MLUNG  COOE  63S5-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  tlie  Secretary 

SutMnission  of  OMB  review;  comment 
request 

ACTKM:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

TrrtE,  ASSOCIATED  FORM,  AND  OMB 
NUMBER:  Nutritional  Assessment  and 
Dietary  hitake;  AF  Form  2572;  OMB 
Number  0701-0130. 

TYPE  OF  REQUEST:  Reinstatement. 

NUMBER  OF  RESPONDENTS:  12,000. 

RESPONSES  PER  RESPONDENT:  1. 

ANNUAL  RESPONSES:  12,000. 

AVERAGE  BURDEN  PER  RESPONSE:  15 
minutes. 

ANNUAL  BURDEN  HOURS:  3,000. 

NEEDS  AND  USES:  Respondents  are 
medical  beneficiaries  referred  for 
nutrition  coimseling.  The  information  is 
used  within  individual  military  hospital 
settings  only,  hiformation  is  requested 
from  individtials  to  determine  dieir 
usual  daily  food  intake  and  exercise 
patterns.  The  diet  coimselor  assesses 
this  information  and  determines 
adequacy  of  the  diet,  as  well  as 
conformance  of  the  usual  diet  with 
prescribed  dietary  guidelines.  This 
assessment  is  required  by  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations. 

AFFECTED  PUBLIC:  hidividuals  or 
households. 

FREQUENCY:  On  occasion. 

RESPONDENT'S  OBLIGATION:  Voluntary. 

OMB  DESK  OFFICER:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officm 
fbr  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  CLEARANCE  OFFICER:  Mr.  Robert 
Cushing.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Cushing,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 
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Dated:  March  30, 1999. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-8360  Filed  4-5-99;  8:45  am] 
BILUNO  CODE  S001-10-W 

DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Revised  Non-Foreign  Overseas  Per 
Diem  Rates 

agency:  DoD,  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 
ACTION:  Notice  of  revised  non-foreign 
overseas  per  diem  rates. 


summary:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  206.  This  bulletin  lists 
revisions  in  the  per  diem  rates 
prescribed  for  U.S.  Government 
employees  for  official  travel  in  Alaska, 
Hawaii,  Puerto  Rico,  the  Northern 
Mariana  Islands  and  Possessions  of  the 
United  States.  AEA  changes  annoimced 
in  Bulletin  Niunber  194  remain  in  effect. 
Bulletin  Number  206  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  April  1, 1999. 

SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  revisions  in 


per  diem  rates  prescribed  by  the  Per 
Diem  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States.  It 
supersedes  Civilian  Personnel  Per  Diem 
Bulletin  Number  205.  Distribution  of 
Civilian  Personnel  Per  Diem  Bulletins 
by  mail  was  discontinued.  Per  Diem 
Bulletins  published  periodically  in  the 
Federal  Register  now  constitute  the 
only  notification  of  revisions  in  per 
diem  rates  to  agencies  and 
establishments  outside  the  Department 
of  Defense.  For  more  information  or 
questions  about  per  diem  rates,  please 
contact  your  local  travel  office.  The  text 
of  the  Bulletin  follows: 


Maximum  Per  Diem  Rates  for  Official  Travel  in  Alaska,  Hawaii,  the  Commonwealths  of  Puerto  Rico  and  the 
Northern  Mariana  Islands  and  Possessions  of  the  United  States  by  Federal  Government  Civilian  Em- 
ployees 


Locality 


Maximum 
lodging 
amount 

(A) 


ALASKA" 

ANCHORAGE  [INCL  NAV  RES]: 

05/01-09/30 161 

10^)1-04/30 89 

BARROW 1 15 

BETHEL 105 

COLD  BAY - 110 

CORDOVA 85 

CRAIG: 

05/01-08/31  115 

09/01-04/30 79 

DEADHORSE  80 

DENALI  NATIONAL  PARK: 

06/01-08/31  115 

09/01-05/31  90 

DILLINGHAM '      96 

DUTCH  HARBOR-UNALASKA  110 

EARECKSON  AIR  STATION  80 

EIELSON  AFB: 

05/15-09/15 118 

09/16-05/14 81 

ELMENDORF  AFB: 

05/01-09/30 161 

10/01-04/30 88 

FAIRBANKS: 

05/15-09/15 118 

09/16-05/14 81 

FT.  RICHARDSON: 

05/01-09/30 161 

10/01-04/30 89 

FT.  WAINWRIGHT: 

05/15-09/15 118 

09/16-05/14 81 

GLENNALLEN  90 

HEALY: 

06/01-08/31  115 

09/01-05/31  90 

HOMER: 

05/15-09/15 115 

09/16-05/14 98 

JUNEAU  105 

KAKTOVIK - 175 

KAVIK  CAMP 125 


M&IE  rate 
(B) 


63 
56 
73 
60 
68 
62 

52 
64 
67 

52 
50 
59 
71 
57 

58 
54 

63 
56 

58 
54 

63 
56 

58 
54 
52 

52 
50 

58 
57 
68 
74 
69 


"S^Ste^^      Effective  date 


(C) 


224 

03/01/99                ^H 

145 

03/01/99                ^H 

188 

03A)1/99                 ^H 

165 

03/01/99                 ^H 

178 

03/01/99                 ^H 

147 

03J0^m            ^H 

161 

05/01/97                 ^H 

143 

05/01/97                 ^H 

'147 

03/01/99                ^H 

167 

03/01/98                ^1 

140 

03/01/98                ^H 

154 

08/01/98                ^H 

181 

03/01/99                ^H 

137 

03/01/99                ^H 

176 

03/01/99                ^H 

135 

03/01/99                1^1 

224 

03/01/99                iH 

145 

03/01/99                ^H 

176 

03«1/99                ^H 

135 

03/01/99               ^H 

224 

03A)1/99               IH 

145 

03A)1/99                IH 

176 

03/01/99                IB 

135 

03A)1/99               1^ 

142 

10A)1/98               ^H 

167 

03/01/98               ^^H 

140 

03/01/98              "^H 

173 

03/01/99                ^1 

155 

03/01/99                ^M 

173 

03/01/99                l^M 

249 

03/01/99                ^M 

194 

03/01/99               ^M 
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Maximum  Per  Diem  Rates  for  Ofrcial  Travel  in  Alaska.  Hawaii,  the  Commonwealths  of  Puerto  Rico  and  the 
Northern  Mariana  Islands  and  Possessions  of  the  United  States  by  Federal  Government  Civilian  Em- 
ployees—Continued 


Locality 


KENAI-SOLDOTNA: 

05/01-09/30 „ „, 

10/01-04/30 

KENNICOTT 

KETCHIKAN: 

05/01-09/30 

10/01-04/30 

KING  SALMON 

KLAWOCK: 

05/01-08/31  

09/01-04/30 

KOOIAK  

KOTZEBUE: 

05/01-08/31  

09/01-04/30 

KULIS  AGS: 

05/01-09/30 

10/01-04/30 

MCCARTHY  

METLAKATLA: 

05/30-1 0/01  ; „ 

1 0/02-05/29 

MURPHY  DOME: 

05/15-09/15 

09/16-05/14 

NOME: 

03/01  -03/31  

04/01-02/29 

NUK3SUT 

PETERSBURG 

POINT  HOPE 

POINT  LAY 

PRUDHOE  BAY 

SEWARD: 

05/01-09/30 

10/01-04/30 

SITKA-MT.  EDGECOMBE: 

04/01-09/04 

09/05-03/31  

SKAGWAY: 

05/01-09/30 „ 

10/01-04/30 

SPRUCE  CAPE 

TANANA: 

03/01-03/31  

04/01-02/29 „ 

UMIAT 
VALDEZ: 

05/1 5-10/01  

1 0-02-05/14 

WAINWRIGHT 

WRANGELL 

05«)1-09/30 

1 0fO^  -04/30 

YAKUTAT 

[OTHER]  

AMERICAN  SAMOA: 

AMERICAN  SAMOA 

GUAM: 

GUAM  (INCL  ALL  MIL  INSTAL) 

HAWAII: 

CAMP  H  M  SMITH  

EASTPAC  NAVAL  COMP  TELE  AREA 

FT.  DERUSSEY  

FT.  SHAFFER 


Maximum 

lodging 

M&IE  rate 

amount 

(A)             + 

(B) 

114 

63 

76 

SO 

149 

68 

110 

74 

88 

73 

101 

70 

95 

66 

79 

64 

99 

67 

137 

75 

73 

61 

161 

63 

89 

56 

149 

68 

85 

52 

78 

51 

118 

56 

81 

54 

117 

58 

92 

56 

120 

68 

87 

57 

130 

70 

105 

67 

80 

67 

122 

65 

86 

61 

101 

60 

83 

56 

110 

74 

88 

73 

99 

67 

117 

58 

92 

56 

107 

33 

110 

63 

84 

60 

127 

82 

110 

74 

88 

73 

110 

66 

80 

57 

Maximum  per      c««.^-.  w».-. 
diem  rate^      Effective  date 


(C) 


73 

150 

110 
110 
110 
110 


53 

79 

61 
61 
61 
61 


177 
135 
217 

03/01/99 
03A)1/99 
10/01/98 

184 
161 
171 

03/01/99 
03/01/99 
0mM99 

161 
143 
166 

05/01/97 
05«)1/97 
03A)1/99 

212 
134 

03A)1/99 
03A)1/99 

224 

145 
217 

03«)1/99 
03«)1/99 
10i/01/98 

137 
129 

03A)1/99 
03/01/99 

1T8 
135 

03«)1/99 
03/01/99 

175 
148 
160 
144 
200 
172 
147 

03«1/99 
03A)1/99 
03A)1/99 
03/01/99 
03A)1/99 
03A)1/99 
03«)1/99 

187 
147 

03«1/99 
03A)1/99 

161 
142 

03/01/98 
03/01/98 

184 
161 
166 

03/01/99 
03/01/99 

(an^/99 

175 
148 
140 

03«1/99 
03/01/99 
03/01/99 

173 
144 
206 

03/01/99 
03/01/99 
03«)1/99 

184 
161 
178 
137 

03/01/99 
03/01/99 
03/01/99 
03A)1/99 

126 


220 


03/01/97 
05/01/96 


171 

07/01/97 

171 

07/01/97 

171 

07/01/97 

171 

07/01/97 
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Maximum  Per  Diem  Rates  for  Official  Travel  in  Alaska,  Hawaii,  the  Commonwealths  of  Puerto  Rico  and  the 
Northern  Mariana  Islands  and  Possessions  of  the  United  States  by  Federal  Government  Civilian  Em- 
ployees—Continued 


Locality 


Maximum 
lodging 
amount 

M&IE  rate 

Maximum  per 
diem  rate 

Effective  date 

(A)               + 

(B) 

(C) 

110 

61 

171 

07/01/97 

110 

61 

171 

07/01/97 

80 

52 

132 

06/01/98 

100 

54 

154 

06/01/98 

115 

62 

177 

06/01/98 

136 

64 

200 

06«)1/98 

60 

41 

101 

07/01/97 

112 

64 

176 

06/01/98 

110 

61 

171 

07/01/97 

110 

61 

171 

07/01/97 

115 

62 

177 

06/01/98 

136 

64 

200 

06/01/98 

80 

52 

132 

06/01/98 

110 

61 

171 

07/01/97 

110 

61 

171 

07/01/97 

110 

61 

171 

07/01/97 

110 

61 

171 

07/01/97 

110 

61 

171 

07/01/97 

79 

62 

141 

06/01/93 

13 

9 

22 

07/01/97 

60 

41 

101 

07/01/97 

105 

71 

176 

05/01/97 

170 

78 

248 

05/01/97 

61 

53 

114 

05/01/97 

117 

67 

184 

09/01/98 

148 

70 

218 

09/01/98 

117 

67 

184 

09/01/98 

148 

70 

218 

09/01/98 

HICKAM  A'FB 

HONOLULU  NAVAL  &  MC  RES  CTR  

ISLE  OF  HAWAII;  HILO  

ISLE  OF  HAWAII:  OTHER  

ISLE  OF  KAUAI: 

05/01-1 1/30 

12/01-04/30 

ISLE  OF  KURE 

ISLE  OF  MAUI 

ISLE  OF  OAHU  

KANEGHE  BAY  MC  BASE  

KEKAHA  PACIFIC  MISSILE  RANGE  FAC; 

05/01-1 1/30 

12/01-04/30 

KILAUEA  MILITARY  CAMP  

LULUALEI  NAVAL  MAGAZINE  

NAS  BARBERS  POINT  

PEARL  HARBOR  [INCL  ALL  MILITARY] 

SCHOFIELD  BARRACKS  

WHEELER  ARMY  AIRFIELD  

[Other] 

JOHNSTON  ATOLL 

JOHNSTON  ATOLL  

MIDWAY  ISLANDS: 

MIDWAY  ISLANDS  [INCL  ALL  MIL]  

NORTHERN  MARIANA  ISLANDS: 

ROTA 

SAIPAN 

[OTHER]  

PUERTO  RICO: 
BAYAMON: 

04/16-1 1/14 

11/15-04/15 

CAROLINA: 

04/16-11/14 

11/15-04/15 

FAJARDO      [INCL      CEIBA.      LUQUILLO      & 

HUMACAO] 

FT.      BUCHANAN     [INCL     GSA     SVC     CTR, 
GUAYNABO]: 

04/16-11/14 

11/15-04/15 

LUIS  MUNOZ  MARIN  lAP  AGS: 

04/16-11/14 

1 1/15-04/15 

MAYAGUEZ 

PONCE  

ROOSEVELT  ROADS  &  NAV  STA  

SABANA  SECA  [INCL  ALL  MILITARY]: 

04/16-1 1/14 „ 

1 1/15-04/15 

SAN  JUAN  &  NAV  RES  STA: 

04/16-1 1/14 

11/15-04/15 

[OTHER] 

VIRGIN  ISLANDS  (U.S.): 
ST.  CROIX: 

04/15-12/14 

12/15-04/14 

ST.  JOHN: 

04/15-12/14 

12/15-04/14 

ST.THOMAS: 

04/15-12/14 

12/15-04/14 


82 


60 


117 
148 

67 
70 

117 
148 

94 
101 

82 

67 
70 
60 
67 
60 

117 
148 

67 
70 

ISO 

167 

66 

70 
72 
57 

107 
131 

75 
78 

286 

413 

89 
102 

171 
2BS 

75 
87 

142 


03/01/98 


184 
218 

09/01/98 
09/01/98 

184 
218 
154 
168 
142 

09/01/98 
09/01/98 
06/01/98 
09/01/98 
03«)1/98 

184 
218 

09/01/98 
09/01/98 

220 
239 
123 

04/01/99 
04/01/99 
09/01/98 

182 
209 

08«)1/98 
08A)1/98 

375 
515 

08/01/98 
08«)1/98 

246 
372 

08A)1/98 
08/01/98 
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Maximum  Per  Diem  Rates  for  Official  Travel  in  Alaska,  Hawaii,  the  COMtviONWEALTHS  of  Puerto  Rico  and  the 
Northern  Mariana  Islands  and  Possessions  of  the  United  States  by  Federal  Government  Civilian  Em- 
ployees—Continued 


Locality 


Maximum 
lodging 
amount 

(A) 


M&IE  rate 
(B) 


WAKE  ISLAND: 
WAKE  ISLAND 


60 


32 


Maximum  per      p-Q-^y.  ^.^ 
diem  rate         cnecnve  oaie 


(C) 


92 


09A)1/9e 


Dated:  March  31, 1999. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  99-8359  Filed  4-5-99;  8:45  am) 

BILLING  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

DefMHtment  of  the  Air  Fbrce 

HQ  USAF  Scientific  Advisory  Board 
iMeetlng 

The  S&T  Strategic  Plan  Thrust  Review 
Meeting  in  support  of  the  HQ  USAF 
Scientific  Advisory  Board  will  meet  at 
Woodshole,  MA  on  September  14-16, 
1999  from  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefings 
for  the  S&T  Strategic  Plan  Thrust 
Review. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
(c)  of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Carolyn  A.  Lunsibrd, 
Air  Force  Federal  Register  Liaison  Officer. 
(PR  Doc.  99-8370  Filed  4-5-99;  8:45  am] 
BILLING  CODE  S001-05-P 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  SecorKiary 
Education;  Notice  of  Final  Funding 
Priorities  for  Fiscal  Year  (FY)  1999 
Under  the  Native  Hawaiian  Curriculum 
Development,  Teacher  Training,  and 
Recruitment  Program 


SUMMARY:  The  Secretary  annoimces  final 
funding  priorities  for  fiscal  year  (FY) 
1999  under  the  Native  Hawaiian 
Curriculum  Development,  Teacher 
Training,  and  Recruitment  Program. 
Under  the  priorities,  funds  imder  the 
Native  Hawaiian  CurriciUum 
Development,  Teacher  Training  and 


Recruitment  Program  will  be  used  to 
support  activities  in  the  areas  of  (1) 
computer  literacy  and  technology 
education,  (2)  agriculture  education 
partnerships,  (3)  astronomy,  (4) 
indigenous  health,  (5)  waste 
management,  and  (6)  prisoner 
education. 

EFFECTIVE  DATE:  May  6,  1999. 
SUPPLEMENTARY  MFORMATKM:  On 
December  29, 1998,  the  Secretary 
published  in  the  Federal  Register  a 
notice  of  proposed  funding  priorities 
announcing  that  the  Secretary  intended 
to  use  $1,500,000  of  FY  1999  funds 
available  under  the  Curriculum 
Development,  Teacher  Training  and 
Recruitment  Program  to  fund  one  or  two 
projects  in  each  of  six  identified  priority 
categories:  (1)  computer  literacy  and 
technology  education,  (2)  agriculture 
education  partnerships,  (3)  astronomy, 
(4)  indigenous  health,  (5)  waste 
management,  and  (6)  prisoner 
education.  This  notice  announces  the 
final  funding  priorities  for  the  program. 

Note:  This  notice  of  final  funding  priorities 
does  not  solicit  applications.  A  notice 
inviting  applications  under  this  competition 
is  published  in  a  separate  notice  in  this  issue 
of  the  Federal  Register. 

Analysis  of  Comments  and  Changes 

Four  parties  submitted  various 
comments  in  response  to  the  Secretary's 
notice  of  proposed  funding  priorities  for 
the  program. 

Comment:  One  commenter 
recommended  that  the  Department  run 
a  broader  competition  without  any 
absolute  priorities. 

Discussion:  The  Secretary  believes 
that  the  absolute  priorities  are  necessary 
to  help  focus  limited  resources  on 
addressing  some  of  the  specific  needs  of 
the  Native  Hawaiian  community. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  Department  support  a  new 
Native  Hawaiian  student-centered 
academy,  governed  by  a  local  school 
board,  and  independent  of  the  Hawaii 
Department  of  Education. 

Discussion:  The  Secretary  believes 
that  the  priorities  that  have  been 


adopted  better  further  the  statutory 
purposes  of  the  program. 

Changes:  None. 

Comments:  The  other  two 
commenters  were  generally  supportive 
of  the  priorities,  and  offered  various 
suggestions  for  strengthening  or 
clarifying  some  of  the  priorities.  These 
commenters  also  recommended  that  the 
Department  continue  to  support 
activities  in  the  field  of  aquaculture.  In 
addition,  one  of  the  two  commenters 
reconmiended  that  the  astronomy 
priority  be  expanded  to  include  support 
of  educational  and  training 
opportunities  for  all  grade  levels, 
including  community  college, 
baccalaureate,  graduate,  and 
postgraduate  levels. 

Discussion:  The  Department  has  just 
completed  the  support  of  aquaculture 
projects  under  this  program,  and  has 
determined  that  it  would  be  more 
appropriate  at  this  time  to  use  the 
resources  available  to  fund  new  projects 
in  the  identified  priority  categories. 
Furthermore,  the  Secretary  believes  that 
the  astronomy  priority  as  originally 
proposed  better  meets  the  statutory 
purposes  of  the  program. 

The  Secretary  believes  that  many  of 
the  other  suggestions  from  these 
commenters,  which  form  the  basis  for 
the  additional  program  design 
information  provided  in  the  notice 
inviting  applications  for  new  awards 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  can  be  incorporated 
into  applications  as  part  of  the  proposed 
projects. 

Changes:  None. 

ABSOLUTE  PRIORITIES:  Under  34 
CFR  75.105(c)(3).  the  Secretary  gives  an 
absolute  preference  to  applications  that 
focus  entirely  on  activities  in  one  of  the 
following  six  areas: 

(1)  Computer  literacy  and  technology 
education — ^to  support  curriculum 
development,  teacher  training  and 
model  programs  designed  to  increase 
computer  literacy  and  access  for  Native 
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Hawaiian  elementary  and  secondary 
school  students; 

(2)  Agriculture  education 
partnerships — to  support  the  integration 
of  agricultural  and  business  practices 
into  high  school  curriculum  through  the 
expansion  of  partnerships  between 
community-based  agricultural 
businesses  and  high  schools  with  high 
concentrations  of  Native  Hawaiian 
students; 

(3)  Astronomy — to  support  the 
development  of  educational  programs  in 
astronomy  for  Native  Hawaiian 
elementary  and  secondary  school 
students  to  assist  them  in  reaching 
challenging  science  and  mathematics 
standards  and  to  encourage  them  to 
enter  the  field  of  astronomy; 

(4)  Indigenous  health — ^to  support 
curriculum  development,  teacher 
training,  and  instruction  activities  that 
will  foster  a  better  understanding  and 
knowledge  of  Native  Hawaiian 
traditional  Aiedicine,  particularly  among 
Native  Hawaiian  elementary  and 
secondary  students; 

(5)  Waste  management  iimovation — to 
study  and  document  traditional 
Hawaiian  practices  of  sustainable  waste 
management  and  to  prepare  teaching 
materials  for  educational  purposes  and 
for  demonstration  of  the  use  of  native 
Hawaiian  plants  and  animals  for  waste 
treatment  and  environmental 
remediation;  and 

(6)  Prisoner  education — ^to  support 
programs  that  target  juvenile  offenders 
and/or  youth  at  risk  of  becoming 
juvenile  offenders.  Comprehensive  and 
culturally  sensitive  strategies  for 
reaching  the  target  population  will 
include  family  counseling,  basic 
education/job  skills  training,  and  the 
involvement  of  community  elders  as 
mentors. 

The  Secretary  funds  under  the  FY 
1999  competition  under  this  program 
only  applicants  that  meet  one  of  these 
absolute  priorities. 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Baggett,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  S.W., 
Washington,  D.C.  20202-6140. 
Telephone  (202)  260-2502.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 


in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Elepartment  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 
Electronic  Access  to  This  Document: 
Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  Documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites:  http://ocfo.ecl.gov/fedreg.htm  or 
h  tip:/ /www.  ed.gov/news.html. 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Program  Authority:  20  U.S.C.  7905.   ' 
Dated:  March  30, 1999. 
Judith  Johnson, 

Acting  Assistant  Secretary,  Elementary  and 
Secondary  Education. 
[FR  Doc.  99-8395  Filed  4-5-99;  8:45  am] 
BILLING  COOE  4WO-01-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.297A] 

The  Nath/e  Hawaiian  Curriculum 
Development,  Teacher  Training  and 
Recruitment  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  1999. 

PURPOSES  OF  PROGRAM:  The 
Native  Hawaiian  Curriculum 
Development,  Teacher  Training  and 
Recruitment  Program  supports — 

(1)  Curricula— ^e  development  of 
curricula  to  address  the  needs  of  Native 
Hawaiian  students,  particularly 
elementary  and  secondary  students, 
which  may  include  propams  of 
instruction  conducted  in  the  Native 
Hawaiian  language  and  mathematics 
and  science  curricula  incorporating  the 
relevant  application  of  Native  Hawaiian 
culture  and  traditions; 

(2)  Preteacher  training — the 
development  and  implementation  of 
preservice  teacher  training  to  ensure 
that  student  teachers  within  the  State, 
particularly  those  who  are  likely  to  be 
employed  in  schools  with  a  high 
concentration  of  Native  Hawaiiaif 
students,  are  prepared  to  better  address 
the  unique  needs  of  Native  Hawaiian 
students  within  the  context  of  Native 
Hawaiian  culture,  language,  and 
traditions; 

(3)  Inservice  teacher  training — the 
development  and  implementation  of 


inservice  teacher  training  to  ensure  that 
teachers,  particularly  those  employed  in 
schools  with  a  high  concentration  of 
Native  Hawaiian  students,  are  prepared 
to  better  address  the  unique  needs  of 
Native  Hawaiian  students  within  the 
context  of  Native  Hawaiian  culture, 
language,  and  traditions;  and 

(4)  Teacher  recruitment — the 
development  and  implementation  of 
teacher  recruitment  programs  to 
enhance  teacher  recruitment  within 
communities  with  a  high  concentration 
of  Native  Hawaiian  students  and  to 
increase  the  numbers  of  teachers  who 
are  of  Native  Hawaiian  ancestry. 

Consistent  with  these  statutory 
purposes,  the  Secretary  has  established 
absolute  priorities  that  will  govern  the 
distribution  of  funds  imder  the  program. 

ELIGIBLE  APPLICANTS:  Native 
Hawaiian  educational  organizations  or 
educational  entities  with  experience  in 
developing  or  operating  Native 
Hawaiian  programs  or  programs  of 
instruction  conducted  in  the  Native 
Hawaiian  language. 

APPUCATIONS  AVAILABLE:  April  6, 
1999. 

DEADLINE  FOR  TRANSMITTAL  OF 
APPUCATIONS:  May  21. 1999. 

DEADUNEFOR 
INTERGOVERNMENTAL  REVIEW:  July 
20  1999. 

AVAILABLE  FUNDS:  $1,500,000. 

ESTIMATED  NUMBER  OF  AWARDS: 
1-2  awards  in  each  of  the  six  absolute 
priority  categories. 

ESTIMATED  SIZE  OF  AWARDS: 
$125,000. 

ESTIMATED  RANGE  OF  AWARDS: 
$125,000—5250,000. 


Note:  These  estimates  are  projections  for 
the  guidance  of  potential  applicants.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 

PROJECT  PERIOD:  Up  to  36  months. 

APPUCABLE  REGULATIONS:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  79,  81,  82,  and 
85. 

ABSOLUTE  PRIORITIES:  The 
Secretary  has  published  elsewhere  in 
this  issue  of  the  Federal  Register  a 
notice  of  final  priorities,  which 
establishes  absolute  priorities  in  the 
following  areas  imder  the  Curriculxun 
Development,  Teacher  Training  and 
Recruitment  Program:  (1)  computer 
literacy  and  technology  education;  (2) 
agricultiue  education  partnerships;  (3) 
astronomy;  (4)  indigenous  health;  (5) 
waste  management;  and  (6)  prisoner 
education  programs. 

Under  34  CFR  75.105(c)(3),  the 
Secretary  will  fund  imder  this 
competition  only  applicants  that  meet 
one  of  the  absolute  priorities. 
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STATUTORY  PfflORITIES:  In  accordance 
with  section  9209(b)  of  the  Elementary 
and  Secondary  Education  Act,  the 
Secretary  gives  priority  to  awarding 
grants  for  activities  that  — 

(1)  focus  on  the  needs  of  at-risk  youth; 
or 

(2)  employ  a  program  of  instruction 
conducted  in  the  Native  Hawaiian 
language. 

These  statutory  priorities  are 
embedded  in  the  selection  criteria  for 
this  competition. 
SUPPLEMENTARY  INFORMATION: 
Applications  will  be  reviewed  on  the 
basis  of  the  selection  criteria  included 
in  this  notice.  All  funded  projects  must 
meet  one  of  the  absolute  priorities. 
While  applicants  have  discretion  in 
determining  how  best  to  address  the 
absolute  priorities,  the  Secretary  is 
particularly  interested  in  receiving 
quality  proposals  that  include  the 
components  described  below.  Funded 
proposals  may  lack  some  of  these 
specific  components,  but  address  the 
absolute  priorities  in  other  effective 
ways. 

(1)  Computer  literacy  and  technology 
education.  While  computer  skills  have 
become  increasingly  necessary  for  both 
academic  and  employment  success  in 
today's  society,  many  Native  Hawaiian 
students  lack  meaningful  access  to 
computers  and  computer  training.  The 
Secretary  believes  that  high  quality 
computer  literacy  and  technology 
education  programs  should  be 
conducted  for  Native  Hawaiian 
elementary  and  secondary  school 
students.  These  model  programs  should 
consist  of  curricula  development, 
teacher  training,  and  programs  of 
instruction  designed  to  increase  both 
academic  and  career  opportimities  for 
elementary  and  secondary  students.  In 
providing  these  services,  eligible 
entities  are  encouraged  to  partner  with 
other  organizations  or  institutions  with 
expertise  in  utilizing  state-of-the-art 
centralized  computer  systems  and 
teleconferencing  capabilities. 

(2)  AgFiculture  education 
partnerships.  In  order  to  improve  the 
economic  and  social  conditions  in  many 
rural  areas  of  Hawaii,  the  Secretary 
supports  the  expansion  of  partnerships 
between  community-based  agricultural 
businesses  and  high  schools  with  high 
concentrations  of  Native  Hawaiian 
students.  These  agriculture  education 
partnerships  will  integrate  agricultural 
and  business  practices  into  high  school 
ciuricula  through  model  programs 
involving  curricula  development, 
teacher  training,  and  instructional 
progi'ams. 

(3)  Astronomy.  The  Secretary  believes 
that  the  development  of  instructional 


programs  for  elementary  and  secondary 
school  students  in  astronomy  would 
assist  Native  Hawaiians  in  reaching 
challenging  science  and  mathematics 
standards.  Model  programs  would 
include  the  development  of  culturally 
appropriate  advanced  mathematics  and 
science  curricula  based  upon  recent 
scientific  findings  in  the  field  of 
astronomy.  Exposure  to  the  use  of 
observatory  and  other  astronomical 
equipment  as  well  as  other  experiential 
and  hands-on  activities  would  be 
fostered  through  such  programs. 

(4)  Indigenous  health  programs. 
Because  of  a  lack  of  available 
instruction  in  Native  Hawaiian 
traditional  medicine,  knowledge  of 
traditional  healing  practices  is  being  lost 
for  younger  generations  of  Native 
Hawaiians.  Yoimger  Native  Hawaiians 
are  not  being  trained  adequately,  for 
example,  on  where  traditional 
medicines  can  be  found,  how  they  are 
harvested  in  a  manner  that  will 
conserve  the  resoiuY:e,  and  how  such 
medicines  are  to  be  applied.  The 
Secretary  believes  that  this  problem  can 
be  addressed  through  the  support  of 
teacher  training,  ciuriculum 
development,  and  instructional 
activities  in  traditional  medicine. 

(5)  Prisoner  education.  In  Hawaii,  the 
number  of  incarcerated  Native 
Hawaiians,  including  Native  Hawaiian 
juveniles,  far  exceeds  their  relative 
percentage  in  the  State's  population. 
The  Secretary  believes  that  a  successful 
prisoner  education  program  would 
target  convicted,  at-risk  Native 
Hawaiian  youths  as  an  alternative  to 
incarceration.  A  comprehensive 
program  should  consist  of  prevention, 
intervention  and  treatment  services  as 
well  as  education,  job  training,  judicial 
and  case  management  services.  A 
funded  applicant  should  have 
experience  in  working  with  and  in 
encouraging  the  re-integration  of  youth 
offenders  into  schools  or  career  paths  or 
both  within  the  commimity  in  a 
culturally  sensitive  manner.  To  help 
ensure  success  of  the  program,  funded 
applicants  shoidd  work  in  partnership 
with  the  Hawaii  State  Department  of 
Labor  and  Industrial  Relations,  the 
Office  of  Youth  Services,  and  other 
appropriate  agencies. 

(6)  Waste  management  treatment 
programs.  Fimds  imder  this  priority 
sijpport  ciuriculum  development, 
teaching  training,  and  instructional 
programs  related  to  the  study  and 
dociunentation  of  traditional  Hawaiian 
practices  of  sustainable  waste 
management,  including  activities  to 
prepare  Native  Hawaiians  to  participate 
actively  in  the  risk  assessment  and 
remediation  of  environmental  health 


hazards  that  impact  upon  Native 
Hawaiians.  A  successful  applicant 
should  have  specific  knowledge  of  the 
capacities  of  Native  Hawaiian  plants 
and  animals  to  contribute  to  the 
management  of  modem  waste  materials. 
The  applicant  should  have  experience 
in  educational  programming,  especially 
for  elementary  and  secondary  school 
grades,  so  that  knowledge  about 
traditional  Hawaiian  methods  of 
sustainable  waste  management  can  be 
developed  and  used.  The  project  may 
include  an  emphasis  on  environmental 
technologies  applicable  to  the 
remediation  of  environmental  healUi 
risks  to  Hawaiian  homelands  and 
surplus  Federal  lands  subject  to  reuse. 
SELECTION  CRITERIA:  The  Secretary  will 
use  the  following  selection  criteria  in  34 
CFR  75.210  to  evaluate  applications 
imder  this  competition.  Under  the 
criterion  "Quality  of  the  project  design", 
the  factors  are  weighed  in  accordance 
with  the  points  indicated.  With  respect 
to  the  other  criteria,  the  factors  under 
each  criterion  are  weighed  equally.  The 
maximiun  score  for  all  of  the  selection 
criteria  is  100  points.  The  maximum 
score  for  each  criterion,  and  the  factors 
within  each  criterion,  are  as  follows: 

(a)  Significance  (15  points).  (1)  The 
Secretary  considers  the  significance  of 
the  proposed  project. 

(2)  In  determining  the  significance  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  significance  of  the  problem  or 
issue  to  be  addressed  by  the  proposed 
project. 

(ii)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(b)  Quality  of  the  project  design  (35 
points).  (1)  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(2)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  propo^d 
project  represents  an  exceptional 
approach  for  meeting  statutory  purposes 
and  requirements.  (10  points) 

(ii)  The  extent  to  which  the  proposed 
project  represents  an  exceptional 
approach  to  the  priorities  established  for 
the  competition.  (10  points) 

(iii)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable.  (10  points) 

(iv)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  wiU  successfully  address,  the  needs 
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of  the  target  population  or  other 
identified  needs.  (5  points) 

(c)  Quality  of  project  personnel  (10 
points).  (1)  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project. 

(2)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  under  represented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director. 

(ii)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
projectpersonnel. 

(iii)  The  qualifications,  including 
relevant  training  and  experience,  of 
project  consultants  or  subcontractors. 

(d)  Adequacy  of  resources  (5  points). 
(1)  The  Secretary  considers  the 
adequacy  of  resources  for  the  proposed 
project. 

(2)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  adequacy  of  support,  including 
facilities,  equipment,  supplies,  and 
other  resources,  from  the  applicant 
organization  or  the  lead  applicant 
organization. 

tii)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(e)  Quality  of  the  management  plan 
(15  points).  (1)  The  Secretary  considers 
the  quality  of  the  management  plan  for 
the  proposed  project. 

(2  J  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  time  lines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  adequacy  of  procedures  for 
ensiuing  feedback  and  continuous 
improvement  in  the  operation  of  the 
proposed  project. 

(iii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
other  key  project  personnel  are 
appropriate  and  adequate  to  meet  the 
objectives  of  the  proposed  project. 

(f)  Quality  of  the  project  evaluation 
(20  points).  (1)  The  Secretary  considers 
the  quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 


(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies. 

(ii)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

FOR  APPLICATIONS  OR  INFORMATION 
CONTACT:  Madeline  E.  Baggett,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W..  Washington,  D.C.  20202- 
6140.  Telephone  (202)  260-2502. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individueils  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  this  Document: 
Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  Docimients  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm  or 
http://www.ed.gov/news.htnil 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Note:  The  official  application  notice  for  a 
discretionary  grant  competition  is  the  notice 
published  in  &e  Federal  Register.  f 

Program  Authority:  20  U.S.C.  7909. 

Dated:  March  30,  1999. 
ludith  Johnson. 

Acting  Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[FR  Doc.  99-8393  Filed  4-5-99;  8:45  am] 

BUXING  CODE  400(M>1-4> 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.209A] 

The  Nath^e  Hawaiian  Family-Based 
Education  Centers  Program 

agency:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  1999. 

Purpose  of  Program:  To  expand  the 
operation,  throu^out  the  Hawaiian 
Islands,  of  Family-Based  Education 
Centers  that  include:  (1)  parent-infant 
programs  for  prenatal  through  three- 
year-olds;  (2)  preschool  programs  for 
four-and  five-year-olds;  (3)  continued 
research  and  development;  and  (4)  a 
long-term  follow-up  and  assessment 
program,  which  may  include 
educational  support  services  for  Native 
Hawaiian  language  immersion  programs 
or  transition  to  English  speaking 
programs. 

Eligible  Applicants:  Native  Hawaiian 
educational  organizations  or 
educational  entities  with  experience  in 
developing  or  operating  Native 
Hawaiian  programs  or  programs  of 
instruction  conducted  in  the  Native 
Hawaiian  language. 

Applications  Available:  April  6, 1999. 

deadline  for  Transmittal  of 
Applications:  May  21, 1999. 

Deadline  for  Intergovernmental 
Review:  July  20, 1999. 

Available  Funds:  $2  million. 

Estimated  Number  of  Awards:  1  to  2. 

Estimated  Size  of  Awards:  $1,000,000. 

Estimated  Range  of  Awards: 
$1 ,000,000-$2 ,000,000. 

Note:  These  estimates  are  projections  for 
the  guidance  of  potential  applicants.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75.  77,  79,  81,  82,  and 
85. 

Invitational  Priority:  Under  the 
Family-Based  Education  Centers 
Program,  the  Secretary  is  particularly 
interested  in  receiving  applications  from 
eligible  entities  whose  projects  would 
include  the  development  and 
implementation  of  an  appropriate, 
culturally-relevant  Native  Hawaiian 
early  education  and  care  information 
system.  The  system  would  provide 
information  relative  to  the  specific 
needs  and  strengths  in  Native  Hawaiian 
early  childhood  services,  including:  (1) 
a  determination  of  the  existence,  use, 
and  effectiveness  of  programs  and 
services  available  to  Native  Hawaiians; 
(2)  within  existing  data  collection  efforts 
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statewide,  an  identification  of  critical 
areas  of  need  for  services  for  Native 
Hawaiians;  (3)  a  detennination  of  the 
numbers  and  demographics  of  Native 
Hawaiians  in  each  age  group,  prenatal 
through  age  five,  that  have  need  for 
strengthened  services;  (4)  an  assessment 
of  the  quality  of  existing  services;  (5)  an 
identification  of  the  gaps  in  services  to 
that  age  group;  and  (6)  a  determination 
of  where  additional  data  needs  to  be 
gathered  and  a  means  of  defining 
culturally-compatible  measiu^s  for  the 
collection  of  such  data.  The  Secretary  is 
especially  interested  in  receiving 
proposals  from  entities  that  woidd 
address  the  early  education  and  care 
needs  of  the  targeted  population 
through  comprehensive,  collaborative 
efforts  with  other  appropriate 
organizations  and  agencies. 

An  application  that  meets  this 
invitational  priority  receives  no 
competitive  or  absolute  preference  over 
applications  that  do  not  meet  the 
priority.  However,  all  proposals  imder 
the  Family-Based  Education  Centers 
competition  must  address  the  four 
components  in  section  9205  of  the 
Elementary  and  Secondary  Education 
Act,  as  outlined  in  the  "Purposes  of 
Programs"  section  of  this  Notice. 

Selection  Criteria:  The  Secretary  will 
use  the  following  selection  criteria  in  34 
CFR  75.210  to  evaluate  applications 
under  this  competition.  The  maximum 
score  for  all  of  the  selection  criteria  is 
100  points.  The  maximiun  score  for 
each  criterion  is  indicated  in 
parenthesis  with  the  criterion.  The 
criteria  are  as  follows: 

(a)  Significance  (15  points).  (1)  The 
Secretary  considers  the  significance  of 
the  proposed  project. 

(2]  In  determining  the  significance  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  significance  of  the  problem  or 
issue  to  be  addressed  by  the  proposed 
project. 

(ii)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(b)  Quality  of  the  project  desi^  (35 
points).  (1)  The  Secretaiy  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(2)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  proposed 
project  represents  an  exceptional 
approach  for  meeting  statutory  piuposes 
and  requirements. 

(ii)  TTie  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 


by  the  proposed  project  are  clearly 
specified  and  measurable. 

(iii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  wiU  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(c)  Quality  of  project  personnel  (10 
points).  (1)  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project. 

(2)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
emplojonent  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  imder  represented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director. 

(ii]  The  qualifications,  including 
relevant  training  and  experience,  of  key 
projectpersonnel. 

(iii)  The  qualifications,  including 
relevant  training  and  experience,  of 
project  consultants  or  subcontractors. 

(d)  Adequacy  of  resources  (5  points). 
(1)  The  Secretary  considers  the 
adequacy  of  resources  for  the  proposed 
project. 

(2)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  Uie  following 
factors: 

(i)  The  adequacy  of  support,  including 
facilities,  equipment,  supplies,  and 
other  resources,  fitim  the  applicant 
organization  or  the  lead  applicant 
organization. 

(ii)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(e)  Quality  of  the  management  plan 
(15  points).  (1)  The  Secretary  considers 
the  quality  of  the  management  plan  for 
the  proposed  project. 

(2}  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  time  lines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  adequacy  of  procediu^s  for 
ensuring  feedback  and  continuous 
improvement  in  the  operation  of  the 
proposed  project. 

(iii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
other  key  project  personnel  are 


appropriate  and  adequate  to  meet  the 
objectives  of  the  proposed  project. 

(f)  Quality  of  the  project  evaluation 
(20  points).  (1)  The  Secretary  considers 
the  quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 

(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies. 

(ii)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measiu^s  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

For  Applications  or  Information 
Contact:  Madeline  E.  Baggett,  U.S. 
E)epartment  of  Education,  400  Maryland 
Avenue,  S.W..  Washington,  D.C.  20202- 
6140.  Telephone  (202)  260-2502. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  doomient  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  this  Document: 
Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  Documents  published  in  the 
Federal  Register,  in  text  or  portable 
dociunent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites:  http://ocfo.ed.gov/fedreg.htm  or 
http://www.ed.gov/news.html.  To  use 
the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  bee  at 
1-888-293-6498. 

Note:  The  officii  application  notice  for  a 
discretionary  grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  7905. 
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Dated:  March  30, 1999. 
Judith  lohnson, 

Acting  Assistant  Secretary.  Elementary  and 

Secondary  Education. 

[FR  Doc.  99-8394  Filed  4-5-99:  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonprollferatlon  Policy;  Proposed 
Subsequent  Arrangement 

AGENCY:  Department  of  Energy. 
ACTION:  Subsequent  Arrangement. 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonprollferatlon  Policy;  Proposed 
Subsequent  Arrangement 

agency:  Department  of  Energy. 
action:  Subsequent  arrangement. 

summary:  This  notice  is  being  issued 
under  the  authority  of  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160).  The  Department  is 
providing  notice  of  a  "subsequent 
arrangement"  imder  the  Agreement  for 
Cooperation  in  the  Peaceful  Uses  of 
Nuclear  Energy  Between  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community 
(EURATOM)  and  the  Agreement  for 
Cooperation  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Canada  Concerning  the 
Civil  Uses  of  Atomic  Energy. 

This  subsequent  arrangement 
concerns  the  transfer  of  90,552,300 
grams  of  natural  uraniimi  in  the  form  of 
hexafluoride  from  Cameco  Corporation 
in  Canada  to  Urenco  Limited  in  the 
United  Kingdom  for  toll  enrichment. 
The  enrichment  will  not  exceed  20%. 
The  material  will  then  be  transferred  to 
Northern  States  Power  in  Minneapolis, 
MN  for  use  in  their  commercial  power 
reactor. 

In  accordance  v«th  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
we  have  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  March  30, 1999. 

For  the  Department  of  Energy. 
Edward  T.  Fei, 

Deputy  Director.  International  Policy  and 
Analysis  Division,  Office  of  Arms  Control  and 
Nonproliferation. 
[FR  Doc.  99-8451  Filed  4-5-99;  8:45  am] 
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SUMMARY:  This  notice  is  being  issued 
under  the  authority  of  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160).  The  Department  is 
providing  notice  of  a  "subsequent 
arrangement"  under  the  Agreement  for 
Cooperation  in  the  Peaceful  Uses  of 
Nuclear  Energy  Between  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community 
(EURATOM)  and  the  Agreement  for 
Cooperation  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Canada  Concerning  the 
Civil  Uses  of  Atomic  Energy. 

This  subsequent  arrangement 
concerns  the  transfer  of  3,078,600  grams 
of  natural  uranium  in  the  form  of 
hexafluoride  from  Cameco  Corporation 
in  Canada  to  Urenco  Limited  in  the 
United  Kingdom  for  toll  enrichment. 
The  enrichment  will  not  exceed  20%. 
The  material  will  then  be  transferred  to 
Wolf  Creek  Nulcear  Operation 
Corporation  in  Biiilington,  KS  for  use  in 
their  commercial  power  reactor. 

In  accordance  wdth  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
we  have  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  March  30, 1999. 

For  the  Department  of  Energy. 
Edward  T.  Fei, 

Deputy  Director,  International  Policy  and 
Analysis  Division  Office  of  Arms  Control  and 
Nonproliferation. 

[FR  Doc.  99-8452  Filed  4-5-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Supplement  to  the  Draft  Surplus 
Plutonium  Disposition  Environmental 
Impact  Statement 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  Department  of  Energy 
(DOE)  annoxmces  its  intent  to  prepare  a 
supplement  to  the  Siuplus  Plutonium 
Disposition  Draft  Environmental  Impact 
Statement  (SPD  EIS)  pursuant  to  the 
National  Enviroiunental  Policy  Act 


(NEPA).  The  SPD  Draft  EIS  (DOE/EIS- 
0283D)  was  issued  for  public  comment 
in  July  1998.  The  Supplement  will 
update  the  SPD  Draft  EIS  by  examining 
the  potential  environmental  impacts  of 
using  mixed  oxide  (MOX)  fuel  in  six 
specific  commercial  nuclear  reactors  at 
three  sites  for  the  disposition  of  surplus 
weapons-grade  plutonium.  DOE 
identified  these  reactors  through  a 
competitive  procurement  process.  The 
Department  is  planning  to  issue  the 
Supplement  to  the  SPD  Draft  EIS  in 
April  1999.  DOE  will  publish  a  separate 
Notice  of  Availability  in  the  Federal 
Register  at  that  time.  This  Notice  of 
Intent  describes  the  content  of  the 
Supplement  to  the  SPD  Draft  EIS, 
solicits  public  comment  on  the 
Supplement,  and  annotmces  DOE's 
intention  to  conduct  a  public  hearing. 
Consistent  with  40  CFR  1502.9(c)(4)  and 
10  CFR  1021.314(d),  DOE  has 
determined  not  to  conduct  scoping  for 
the  Supplement. 

ADDRESSES:  Requests  for  information 
concerning  the  plutonium  disposition 
program  can  be  submitted  by  calling 
(answering  machine)  or  faxing  them  to 
the  toll  free  number  1-800-820-5156,  or 
by  mailing  them  to:  Bert  Stevenson, 
NEPA  Comphance  Officer,  Office  of 
Fissile  Materials  Disposition,  U.S. 
Department  of  Energy,  Post  Office  Box 
23786,  Washington,  DC  20026-3786. 
FOR  FURTHER  INFORMATION  CONTACT.  For 
general  information  on  the  DOE  NEPA 
process,  please  contact:  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
S.W..  Washington,  DC  20585,  202-586- 
4600  or  leave  a  message  at  1-800-472- 
2756. 

Additional  information  regarding  the 
DOE  NEPA  process  and  activities  is 
available  on  the  Internet  through  the 
NEPA  Home  Page  at  http:// 
www.eh.doe.gov/nepa. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  October  1994,  the  Secretary  of 
Energy  and  the  Congress  created  the 
Office  of  Fissile  Materials  Disposition 
(MD)  within  the  Department  of  Energy 
(DOE)  to  focus  on  the  elimination  of 
surplus  highly  enriched  uranium  (HEU) 
and  plutonium  surplus  to  national 
defense  needs.  As  one  of  its  major 
responsibilities,  MD  is  tasked  with 
determining  how  to  disposition  surplus 
weapons — usable  plutoniimi.  In  January 
1997,  DOE  issued  a  Record  of  Decision 
(ROD)  for  the  Storage  and  Disposition  of 
Weapons — Usable  Fissile  Materials 
Final  Programmatic  Environmental 
Impact  Statement  (S&D  PEIS)  (DOE/EIS- 
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0229;  December  1996).  In  that  ROD, 
.DOE  decided  to  pursue  a  strategy  that 
would  allow  for  the  possibility  of  both 
the  immobilization  of  surplus 
plutonium  and  the  use  of  siuplus 
plutonium  as  mixed  oxide  (MOX)  fuel 
in  existing  domestic,  commercial 
reactors.  DOE  is  in  the  process  of 
completing  the  Siuplus  Plutoniimi 
Disposition  Environmental  Impact 
Statement  (SPD  Draft  EIS)  (DOE/EIS- 
0283D;  July  1998)  to  choose  a  site(s)  for 
plutonium  disposition  activities  and  to 
determine  the  technology(ies)  that  will 
be  used  to  support  this  effort. 

Related  Procurement  Action 

To  support  the  timely  undertaking  of 
the  surplus  plutoniiun  disposition 
program,  DOE  initiated  a  procurement 
action  to  contract  for  MOX  fuel 
fabrication  and  reactor  irradiation 
services.  The  services  requested  in  this 
procurement  process  include  design, 
licensing,  construction,  operation,  and 
eventual  deactivation  of  a  MOX  facility, 
as  well  as  irradiation  of  the  MOX  fuel 
in  three  to  eight  existing  domestic, 
commercial  reactors,  should  the 
decision  be  made  by  DOE  to  go  forward 
with  the  MOX  program. 

On  May  19, 1998,  DOE  issued  a 
Request  for  Proposal  (RFP)  (Solicitation 
Number  DE-RP02-98CH10838)  that 
defined  limited  activities  that  may  be 
performed  prior  to  issuance  of  the  SPD 
EIS  ROD.  Tliese  activities  include  non- 
site-specific  work  primarily  associated 
with  the  development  of  the  initial 
conceptual  design  for  the  fuel 
fabrication  facility,  and  plans  (paper 
studies)  for  outreach,  long  lead-time 
procurements,  regulatory  management, 
facility  quality  assiurance,  safeguards, 
security,  fuel  qualifications,  and 
deactivation.  No  construction  would  be 
started  on  a  MOX  fuel  fabrication 
facility  until  the  SPD  EIS  ROD  is  issued. 
The  MOX  facility,  if  buiU,  would  be 
DOE-owned,  licensed  by  the  Nuclear 
Regvdatory  Commission,  and  located  at 
one  of  four  candidate  DOE  sites.  DOE 
has  designated  the  Savannah  River  Site 
as  the  preferred  alternative  for  the  MOX 
fuel  fabrication  facility. 

Based  on  a  review  of  proposals 
received  in  response  to  the  RFP,  DOE 
determined  in  January  1999  that  one 
proposal  was  in  the  competitive  range. 
Under  this  proposal,  MOX  fuel  would 
be  fabricated  at  a  DOE  site  and  then 
irradiated  in  one  of  six  domestic 
commercial  nuclear  reactors. 

Environmental  Review  Diuing 
Procurement  Action 

An  environmental  critique  was 
prepared  in  accordance  with  DO^'s 
National  Environmental  Policy  Act 


(NEPA)  regulations  at  10  CFR  1021.216. 
Because  an  EIS  is  in  progress  on  this 
action,  DOE  required  offerors  to  submit 
reasonably  available  environmental  data 
and  analyses  as  a  part  of  their  proposals. 
DOE  independently  evaluated  and 
verified  the  accuracy  of  the  data 
provided  by  the  offeror  in  the 
competitive  range,  and  prepared  an 
environmental  critique  for  consideration 
before  the  selection  was  made.  The 
Environmental  Critique  was  used  by 
DOE  to  determine; 

(1)  if  there  are  any  important 
environmental  issues  in  the  offeror's 
proposal  that  may  affect  the  selection 
process;  and 

(2)  if  the  potential  environmental 
impacts  of  die  offeror's  proposal  were 
bounded  by  impacts  presented  in  the 
S&D  PEIS  and  SPD  Draft  EIS  or  whether 
additional  analysis  was  required  in  the 
SPD  Final  EIS. 

As  required  by  Section  216,  the 
Environmental  Critique  iiicluded  a 
discussion  of  the  purpose  of  the 
procurement;  the  salient  characteristics 
of  the  offeror's  proposal;  any  licenses, 
permits  or  approvals  needed  to  support 
the  program;  and  an  evaluation  of  the 
potential  environmental  impacts  of  the 
offer.  The  Environmental  Critique  is  a 
procurement-sensitive  document  and 
subject  to  all  associated  restrictions. 
DOE  then  prepared  a  synopsis,  which 
siunmarizes  the  Environmental  Critique 
and  reduces  business-sensitive 
information  to  a  level  that  will  not 
compromise  the  procurement  process. 
The  Synopsis  will  be  filed  with  the 
Environmental  Protection  Agency  and 
made  available  to  the  public. 

Contract  Award 

As  a  result  of  the  procurement  process 
described  above,  in  March  1999,  the 
Department  of  Energy  contracted  with 
Duke  Engineering  &  Services,  COGEMA, 
Inc.,  and  Stone  &  Webster  to  provide 
mixed  oxide  fuel  fabrication  and  reactor 
irradiation  services.  The  team,  known  as 
DUKE  COGEMA  STONE  &  WEBSTER  or 
DCS,  has  its  corporate  headquarters  in 
Charlotte,  NC.  Subcontractors  to  DCS 
include  Duke  Power  Company, 
Charlotte,  NC  and  Virginia  Power 
Company,  Richmond,  VA,  who  will 
provide  the  reactor  facilities  in  which 
mixed  oxide  fuel  will  be  used  upon 
receipt  of  Nuclear  Regulatory 
Commission  license  amendments.  Other 
major  subcontractors  include  Nuclear 
Fuel  Services,  Inc.,  Erwin,  TN; 
Belgonucleaire,  Brussels,  Belgium;  and 
Framatome  Cogema  Fuels  of  Lynchburg, 
VA.  Under  the  contract,  the  team  will 
also  modify  six  existing  U.S. 
commercial  light  water  reactors  at  three 
sites  to  irradiate  mixed  oxide  fuel 


assemblies.  These  reactors  sites  are 
Catawba  in  York,  SC;  McGuire  in 
Huntersville,  NC;  and  North  Anna  in 
Mineral,  VA.  The  team  will  be 
responsible  for  obtaining  a  license  to 
operate  the  fuel  fabrication  facility  and 
the  license  modifications  for  the 
reactors  fi-om  the  Nuclear  Regulatory 
Commission.  Full  execution  of  this 
contract  is  contingent  on  DOE's 
completion  of  the  SPD  EIS,  as  provided 
by40CFRl021.216(i). 

Supplement  to  the  Surplus  Plutonium 
Disposidon  Draft  Environmental 
Impact  Statement 

The  purpose  of  the  Supplement  to  the 
SPD  Draft  EIS  is  to  update  the  Draft  by 
including  specific  information  available 
as  a  result  of  the  award  of  the  DCS 
contract.  The  Supplement  to  the  SPD 
Draft  EIS  will  contain  background 
information  on  the  SPD  Draft  EIS; 
changes  made  to  the  SPD  Draft  EIS 
(Section  1.7.2);  a  description  of  the 
reactor  sites  (Section  3.7);  impacts  of 
irradiating  mixed  oxide  fuel  in  existing 
light  water  reactors  (Section  4.28); 
Facility  Accidents  (Appendix  K); 
Analysis  of  Environmental  Justice 
(Appendix  M);  and  the  Environmental 
Synopsis  (Appendix  O). 

DOE  anticipates  that  the  Supplement 
to  the  SPD  Draft  EIS  will  be  available  in 
April.  DOE  intends  to  hold  an 
interactive  hearing  in  Washington,  DC 
in  May  1999  to  discuss  issues  and 
receive  oral  and  written  comments  on 
die  Supplement  to  the  Draft  SPD  EIS. 
The  Notice  of  Availability  will  provide 
specific  information  concerning  the 
date,  time  and  location  for  the  pubUc 
hearing. 

Issued  in  Washington,  DC  this  31st  day  of 
March  1999.  for  the  United  States 
Department  of  Energy. 
David  Michaels, 

Assistant  Secretary.  Environment,  Safety  and 
Health. 
[FR  Doc.  99-8455  Filed  4-5-99;  8:45  am] 

BIUJNO  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Biological  and 
Environmental  Research  Advisory 
Committee 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Biological  and 
Environmental  Research  Advisory 
Comin'ttee.  Federal  Advisory 
Committee  Act  (Public  Law  92-463,  86 
Stat.  770)  requires  that  public  notice  of 
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these  meetings  be  announced  in  the 
Federal  Register. 

DATES:  Thursday,  April  22, 1999,  8:30 
a.m.  to  5:30  p.m.;  and  Friday,  April  23, 
1999.  8:30  a.m.  to  12:00  p.m. 
ADDRESSES:  American  Geophysical 
Union,  2000  Florida  Avenue,  N.W., 
Washington,  D.C.  20009. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Thomassen  (301-903-9817; 
david.thomassen@science.doe.gov),  or 
Ms.  Shiriey  Derflinger  (301-903-0044; 
shiriey.derflinger@science.doe.gov), 
Designated  Federal  Officers,  Biological 
and  Environmental  Research  Advisory 
Committee,  U.S.  Department  of  Energy, 
Office  of  Science,  Office  of  Biological 
and  Environmental  Research,  SC-70, 
19901  Germantown  Road,  Germantown, 
Maryland  20874-1290. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Meeting:  To  provide  advice  on  a 
continuing  basis  to  the  Director,  Office 
of  Science  of  the  Department  of  Energy, 
on  the  many  complex  scientific  and 
technical  issues  that  rise  in  the 
development  and  implementation  of  the 
biological  and  environmental  research 
program. 

Tentative  Agenda 

Thursday,  April  22,  1999 

8:30  a.m. — Welcoming  Remarks 
8:40  a.m. — Remarks  from  Director, 

Office  of  Science 
9:40  a.m. — Low  Dose  Radiation 

Research  Program 
10:30  a.m. — New  Directions  in 

Bioengineering 
11:30  a.m. — Science  Talk,  Medical 

Imaging 
2:00  p.m.— Talk,  National  Science 

Foundation  in  the  New  Millenniiun 
3:00  p.m. — Carbon  Management  & 

Climate  Change  Technology  Initiative 
3:15  p.m. — Scientific  Simulation 

Initiative 
5:00  p.m. — Public  Comments  and 

Adjourn 

Friday,  April  23,  1999 

8:30  a.m. — State  of  Biological  and 

Environmental  Research  (BER)/ 

FY2000  Outlook 
9:30  a.m. — Human  Genome  Program 

Update 
10:45  a.m.— BER  Structural  Biology 

Program 
11:45  a.m. — Public  Comments  and 

Adjourn 

Public  Participation:  The  day  and  a 
half  meeting  is  open  to  the  public.  If  you 
would  like  to  file  a  written  statement 
with  the  Committee,  you  may  do  so 
either  before  or  after  the  meeting.  If  you 
would  like  to  make  oral  statements 
regarding  any  of  the  items  on  the 


agenda,  you  should  contact  David 
Thomassen  or  Shirley  Derflinger  at  the 
address  or  telephone  niunbers  listed 
above.  You  must  make  yoiu-  request  for 
an  oral  statement  at  least  five  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room, 
IE-190,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C,  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  D.C.  on  March  31, 
1999. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  99-8453  Filed  4-5-99;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Idaho 
National  Engineering  and 
Environmental  Laboratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  via  telephone  conference  call  of 
the  Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Idaho  National  Engineering  and 
Environmental  Laboratory  (INEEL).  The 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Wednesday,  April  21, 1999, 1:30 
p.m.  (MST). 

There  will  be  a  full  Board  telephone 
conference  call  beginning  at  1:30  p.m. 
(MST). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Wendy  Green  Lowe,  INEEL  Board 
Facilitator,  Jason  Associates  Corp.  (208- 
522-1662)  or  visit  the  Board's  Internet 
homepage  at  http://www.ida.net/users/ 
cab.  You  may  also  contact  Mr.  Charles 
Rice,  INEEL  Board  Chair,  c/o  Jason 
Associates  Corporation. 
SUPPLEMENTARY  INFORMATION: 

Piu-pose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 


environmental  restoration,  waste 
management,  and  related  activities. 

To  participate  in  the  conference  call, 
the  Board  members,  the  public,  and 
other  interested  parties  may  call  Ms. 
Lowe  at  the  phone  number  above  to  get 
the  conference  call  telephone  number 
and  pass  code.  FoUovdng  opening 
comments  by  the  Board  chair.  Chuck 
Rice,  the  Board's  facilitator  will  describe 
the  process  and  agenda  that  will  be 
followed  during  the  call.  Parties 
interested  in  participating  in  the 
conference  call  are  encoxu-aged  to  call  in 
at  the  beginning  of  the  call. 

Tentative  Agenda:  Discuss,  develop 
consensus  on,  and  finalize  a 
recommendation  currently  being  drafted 
by  the  board's  Spent  Nuclear  Fuel 
Committee  (chaired  by  Board  member 
Jim  Bondurant).  If  achieved  through 
consensus,  the  recommendation — 
prepared  in  response  to  the  Department 
of  Energy's  recent  Notice  of  Intent  to 
Prepare  an  Environmental  Impact 
Statement  (EIS)  for  Electrometallurgical 
Treatment  of  Sodium-Bonded  Spent 
Nuclear  Fuel  in  the  Conditioning 
Facility  at  Argonne  National  Laboratory- 
West,  INEEL— will  transmit  the  Board's 
comments  on  the  scope  of  the  EIS. 

Public  Participation:  In  compliance 
with  the  Federal  Advisory  Committee 
Act,  the  public  is  invited  to  join  the 
conference  call,  listen  to  the  Board's 
deliberations,  and  provide  comment 
diuing  a  specific  time  segment  that  will 
be  set  aside  for  public  participation. 
Written  statements  may  be  filed  with 
the  Committee  before  the  call.  Gerald 
Bowman,  the  Designated  Federal  Officer 
and  Assistant  Manager  for  Laboratory 
Development,  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of 
business.  Each  individual  wishing  to 
make  public  comment  will  be  provided 
a  maximum  of  5  minutes  to  present 
their  comments. 

Minutes:  The  minutes  of  this 
conference  call  will  be  available  for 
public  review  and  copying  at  the 
Freedom  of  Information  Public  Reading 
Room,  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585  between  9:00 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Charles  M.  Rice, 
INEEL  Citizens'  Advisory  Board  Chair, 
477  Shoup  Ave.,  Suite  205,  Idaho  Falls, 
Idaho  83402  or  by  calling  Wendy  Green 
Lowe,  the  Board  Facilitator,  at  (208) 
522-1662. 
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Issued  at  Washington,  DC  on  April  1, 1999. 
Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  99-8448  Filed  4-5-99;  8:45  am] 
BILUNG  CODE  6450-01-M 

DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Activities:  Comment  Request 
on  Collection  and  Dissemination  of 
Natural  Gas  Information. 

summary:  The  Energy  Information 
Administration  (EIA)  has  undertaken  a 
process  to  analyze  its  natural  gas 
information  collection  and 
dissemination  program  to  ensiu«  its 
continuing  accuracy,  validity,  adequacy, 
and  reliability.  As  part  of  this  process, 
EIA  is  soliciting  comments  from  users  of 
natural  gas  information  as  well  as 
respondents  to  EIA's  surveys. 
DATES:  Written  comments  must  be 
submitted  on  or  before  June  7, 1999.  If  , 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  please 
advise  the  contact  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Ann 
Ducca,  Energy  Information 
Administration,  EI-44,  Forrestal 
Building,  U.S.  Department  of  Energy, 
Washington,  DC  20585.  Alternately,  Ms. 
Ducca  may  be  contacted  at  (202)  586- 
6137,  by  e-mail  at 

Ann.Ducca@eia.doe.gov,  or  by  FAX  at 
(202) 586-4420. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Ms.  Ducca  at  the 
address  listed  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 
n.  Current  Actions 
m.  Request  for  Comments 
IV.  Future  Actions 

I.  Background 

In  order  to  fulfill  its  responsibilities 
tmder  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  93- 
275)  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91),  the 
Energy  Information  Administration 
(EIA)  is  obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  As  part  of  this 
program,  EIA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  information  related  to  energy 
resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 


the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  future  for  the  Nation's  economic 
and  social  needs. 

With  respect  to  natural  gas,  EIA 
collects  information  on  reserves, 
production,  processing,  transmission, 
storage,  distribution,  and  consuimption. 
This  information  is  used  in  ELA.  data 
products,  analytical  reports,  and 
forecasts  covering  the  entire  natiual  gas 
industry.  Appendix  A  contains 
information  on  EIA  surveys  collecting 
natural  gas  information  as  well  as 
selected  products. 

The  EIA,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden  and  to  ensuire  the 
practical  utility  of  information  collected 
(required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13)),  conducts 
a  consultation  program  to  provide  the 
general  public  and  other  Federal 
agencies  with  an  opportunity  to ' 
comment  on  proposed  and/or 
continuing  reporting  forms.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  btuden  is  minimized, 
reporting  forms  are  clearly  imderstood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  In  addition, 
comments  received  from  this 
consultation  program  are  an  integral 
component  of  EIA's  program  to  ensiue 
the  acciuBcy,  validity,  adequacy,  and 
reliability  of  information  collected. 

n.  Current  Actions 

Given  changes  in  Federal  laws  and 
regulations  (e.g.,  the  Natural  Gas 
Wellhead  Decontrol  Act  of  1989  (Pub,  L. 
101-60)  and  Federal  Energy  Regulatory 
Commission  Order  636)  as  well  as 
changes  in  the  U.S.  economy,  the 
natural  gas  industry  has  undergone  a 
significant  transformation  in  the  past 
ten  years.  One  example  of  the  effect  of 
this  transformation  is  shown  in  the 
chart  in  Appendix  B.  The  chart 
illustrates  the  fact  that  EIA's  published 
natural  gas  prices  reflect  coverage  of  a 
decreasing  percentage  of  all  natural  gas 
piuchases.  This  has  occtirred  because 
many  natural  gas  consumers  now 
purchase  gas  from  companies  not 
presentiy  included  in  EIA's  surveys. 

Recognizing  the  changes  in  the 
industry,  EIA  has  imdertaken  a  project 
titled  "Next  Generation  *  Natural  Gas," 
also  known  as  (NG)^.  The  project  will 
design  and  implement  a  new, 
comprehensive  information  program  for 
natiiral  gas  to  meet  customer 
requirements  in  the  po8t-2000  time 
frame.  EIA  wants  to  involve  both  data 
providers  (i.e.,  respondents  to  its  survey 
forms)  and  data  users  as  part  of  the 


(NG)2  project.  Working  together  with  its 
stakeholders,  EIA  can  redesign  its 
nattiral  gas  information  system  to  be 
more  effective  and  efficient. 

To  begin  this  new  project,  EIA  held 
ten  focus  groups  and  plans  to  conduct 
executive  interviews  to  solicit 
comments  from  some  data  users  and 
data  providers.  That  information  will  be 
one  input  for  developing  a  draft  outline 
of  nattiral  gas  data  requirements.  EIA  is 
now  requesting  comments  from  all 
interested  persons. 

m.  Request  for  Comments 

Prosjjective  survey  respondents,  data 
users,  and  other  interested  parties 
should  comment  on  issues  that  EIA 
should  address  as  part  its  natural  gas 
information  system  redesign  project. 
Issues  may  include,  but  are  not  limited 
to:  (1)  what  natural  gas  information 
should  EIA  collect  (including  the  time 
periods,  geographic  breakdowns, 
economic  sector  breakdowns,  and 
confidentiality  treatments);  (2)  what 
data  are  needed  to  describe  and  assess 
wholesale  and  retail  natural  gas 
markets;  (3)  what  natiual  gas  reports, 
analyses,  and  forecasts  are  important  to 
you  and  why;  and  (4)  any  other 
important  topics  ELA  should  consider 
dvuing  this  project.  Also,  persons 
willing  to  actively  participate  with  EIA 
during  this  process  are  desired  and  are 
encouraged  to  contact  the  person  listed 
above. 

Comments  received  in  response  to 
this  notice  may  be  summarized  and/or 
included  in  the  later  requests  for  Office 
of  Management  and  Budget  approval  of 
EIA's  natural  gas  surveys.  They  also  will 
become  a  matter  of  public  record. 

IV.  Future  Acttons 

EIA  will  use  the  comments  in 
response  to  this  notice  along  with 
comments  received  by  other  methods  to 
help  in  the  development  of  its  natural 
gas  data  requirements.  Then,  draft 
siuvey  instruments  (e.g.,  forms  and 
instructions)  will  be  designed  to  collect 
the  data.  The  suirvey  instruments  will  be 
tested  using  a  variety  of  methods 
including  cognitive  testing  and  small- 
scale  pretests.  This  process  should 
result  in  a  redesigned  natural  gas 
information  collection  system  that  will 
be  fully  operational  around  2002-2003. 

To  keep  interested  persons  informed 
of  the  changing  natural  gas  market  and 
EIA's  efforts  to  redesign  its  natural  gas 
information  system,  EIA  is  developing  a 
page  for  its  Internet  site  (http:// 
www.eia.doe.gov)  and  an  automatic  e- 
mail  notification  system  (http:// 
tonto.eia.d. je.gov/email/index. htm). 
Both  items  should  be  operational  by  late 
June. 
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SUtutory  Authority:  Section  3506  (c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13). 

Issued  in  Washington,  E)C,  March  30, 1999. 
Jay  H.  Caanlberry, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group,  Energy  Information 
Administration. 

Appendix  A.  Energy  Information 
Administration  Natural  Gas  Surveys 
and  Informatian  Products 

Major  EIA  surveys  currently  collecting 
natural  gas  information  are: 
EIA-23,  "Annual  Survey  of  Domestic  Oil  and 

Gas  Reserves," 
EIA-23P,  "Oil  and  Gas  Well  Operator  Update 

Report." 
EIA-28,  "Financial  Reporting  System," 
EIA-64A,  "Annual  Report  of  the  Origin  of 

Natural  Gas  Liquids  Report," 
EIA-176,  "Annual  Report  of  Natural  and 

Supplemental  Gas  Supply  and 

Disposition," 


EIA-191,  "Monthly  Underground  Gas 

Storage  Report," 
EIA-412,  "Annual  Report  of  Public  Electric 

UUlities," 
EIA-457,  "Residential  Energy  Consumption 

Survey," 
EIA-627,  "Aimual  Quantity  and  Value  of 

Natural  Gas  Report," 
EIA-759,  "Monthly  Power  Plant  Report," 
EIA-767,  "Steam  Electric  Plant'Operation 

and  Design  Report," 
EIA-782A.  "Refiners/Gas  Plant  Operators' 

Monthly  Petroleum  Product  Sales  Report," 
EIA-816,  "Monthly  Natural  Gas  Liquids 

Report," 
EIA-846,  "Manufacturing  Energy 

Consumption  Survey," 
ELA-857,  "Monthly  Report  of  Natural  Gas 

Purchases  and  Cieliveries  to  Consumers," 
EIA-860A,  "Annual  Electric  Generator 

Report— Utility," 
EIA-860B,  "Annual  Electric  Generator 

Report — Nonutility," 
EIA-871,  "Commercial  Buildings  Energy 

Consumption  Report," 


EIA-886,  "Alternative  Transportation  Fuels 

and  Alternative  Fueled  Vehicles," 
EL\-895,  "Monthly  Quantity  and  Value  of 

Natiual  Gas  Report."  and 
ELA-900,  "Monthly  Nonutility  Power 

Report." 

Additional  information  about  these  surveys 
is  provided  at  EIA's  Internet  site  (http:// 
www.eia.doe.gov/oss/forms.html) 

EIA  produces  many  reports  utilizing 
natural  gas  data,  analyses,  and  forecasts. 
Such  reports  include:  the  Monthly  Energy 
Review,  Natural  Gas  Monthly,  Natural  Gas 
Annual;  Annual  Energy  Outlooh, 
International  Energy  Annual;  Natural  Gas 
Issues  and  Trends;  and  U.S.  Crude  Oil, 
Natural  Gas,  and  Natural  Gas  Liquids 
Reserves  Annual  Report.  These  reports  as 
well  as  other  energy  information  products 
may  be  obtained  by  accessing  EIA's  Home 
Page  (http://www.eia.doe.gov). 

BILUNG  CODE  6450-01-P 
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Appendix  B.  Coverage  of  Natural  Gas  Prices  Paid  by  Consiunera 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

American  Statistical  Association 
Committee  on  Energy  Statistics; 
Notice  of  Open  Meeting 

This  notice  announces  a  meeting  of 
the  American  Statistical  Association's 
Committee  on  Energy  Statistics,  a 
utilized  Federal  Advisory  Committee. 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
annoimced  in  the  Federal  Register. 

Date  and  Time:  Thursday,  April  29. 1999 
8:30  am — 4:45  pm:  Friday,  April  30, 1999 
8:30  am— 12:00  noon. 

Place:  U.  S.  Department  of  Energy, 
Forrestal  Building  1000  Independence  Ave., 
S.W.,  Washington.  DC  20585. 

For  Further  Information  Contact:  Mr. 
William  I.  Weinig.  EI-70,  Committee  Liaison, 
Energy  Information  Administration,  U.S. 
Department  of  Energy,  Washington,  DC 
20585,  Telephone:  (202)  426-1101. 
Alternately,  Mr.  Weinig  may  be  contacted  by 
email  at  william.weinig@eia.doe.gov  or  by 
FAX  at  (202)  426-1083. 

Purpose  of  Committee:  To  advise  the 
Department  of  Energy,  Energy  Information 
Administration  (EIA),  on  EIA  technical 
statistical  issues  and  to  enable  the  EIA  to 
benefit  from  the  Committee's  expertise 
concerning  other  energy-related  statistical 
matters. 

Tentative  Agenda 

Thursday,  November  19,  1998 

A.  Opening  Remarks  by  the  Chairman 

B.  Major  Topics 

1.  International  Modeling 

2.  Cognitive  and  Field  Testing  for 
Establishment  Surveys 

3.  Common  Data  Definitions 

4.  Common  Collection  and  Processing 
System  (CCAPS)and  Anticipated 
Challenges  for  Discussion  at  the  Fall 
Meeting 

5.  Increasing  the  Effectiveness  of  Ratio 
Edits  by  Using  Joint  Transformed 
Variables 

6.  Graphics  Techniques 

Friday,  November  20,  1998 

C.  Major  Topics 

1.  EIA's  Next  Environmental  Study 

2.  Cognitive  Interviews  on  EIA's  Web  Site 

3.  A  Discussion  of  the  Committee's 
Reactions  to  Cognitive  Interview 
Protocol  and  EIA's  Web  Site 

D.  Closing  Remarks  by  the  Chairman 
Public  Participation:  The  meeting  is  open 

to  the  public.  The  Chairperson  of  the 
committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate  the 
orderly  conduct  of  business.  Written 
statements  may  be  filed  with  the  committee^ 
either  before  or  after  the  meeting.  If  there  are 
any  questions,  please  contact  Mr.  William  I. 
Weinig,  EIA  Committee  Liaison,  at  the 
address  or  telephone  number  listed  above. 
Minutes:  Available  for  public  review  and 
copying  at  the  Public  Reading  Room,  (Room 


lE-190),  1000  Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586-3142, 
between  the  hours  of  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday. 

Issued  at  Washington,  DC  on  April  1, 1999. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  99-8449  Filed  4-5-99;  8:45  am] 

BILUNG  COOE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2666] 

Bangor  Hydro  Electric  Company; 
Notice  of  Authorization  for  Continued 
Project  Operation 

March  31, 1999. 

On  March  28, 1997,  Bangor  Hydro 
Electric  Company,  licensee  for  the 
Medway  Project  No.  2666,  filed  an 
application  for  a  new  or  subsequent 
license  pursuant  to  the  Federal  Power 
Act  (FPA)  and  the  Commission's 
regulations  thereunder.  Project  No.  2666 
is  located  on  the  West  Branch  of  the 
Penobscot  River  in  Penobscot  County, 
Maine. 

The  license  for  Project  No.  2666  was 
issued  for  a  period  ending  March  31, 
1999.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
any  other  applicable  section  of  the  FPA. 
If  die  project's  prior  license  waived  the 
applicability  of  Section  15  of  the  FPA, 
then,  based  on  Section  9Cb)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  Section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2666 
is  issued  to  Bangor  Hydro  Electric 


Company  for  a  period  effective  April  1, 
1999,  through  March  31,  2000,  or  until 
the  issuance  of  a  new  license  for  the 
project  or  other  disposition  under  the 
FPA,  whichever  comes  first.  If  issuance 
of  a  new  license  (or  other  disposition) 
does  not  take  place  on  or  before  March 
31,  2000,  notice  is  hereby  given  that, 
pursuant  to  18  CFR  16.18(c),  an  annual 
license  under  Section  15(a)(1)  of  the 
FPA  is  renewed  automatically  without 
further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  Section 
15  of  the  FPA,  notice  is  hereby  given 
^at  Bangor  Hydro  Electric  Company  is 
authorized  to  continue  operation  of  the 
Medway  Project  No.  2666  until  such 
time  as  the  Commission  acts  on  its 
application  for  subsequent  license. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-8379  Filed  4-5-99;  8:45  am] 

BiLUNG  COOE  6717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-265-000] 

Boundary  Gas,  Inc.,  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

March  31, 1999. 

Take  notice  that  on  March  26, 1999, 
Boundary  Gas,  Inc.  (Boimdary)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets: 

To  become  effective  January  1, 1998: 

First  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  32 
First  Revised  Sheet  No.  33 

To  become  effective  May  28, 1998: 

First  Revised  Sheet  No.  3 
First  Revised  Sheet  No.  4 
Second  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  9 
First  Revised  Sheet  No.  26 
First  Revised  Sheet  No.  28 
Frist  Revised  Sheet  No.  30 

To  become  effective  July  2, 1998: 

Second  Revised  Sheet  No.  4 
Third  Revised  Sheet  No.  5 
Second  Revised  Sheet  No.  9 
First  Revised  Sheet  No.  10 
Second  Revised  Sheet  No.  26 
Second  Revised  Sheet  No.  28 
Second  Revised  Sheet  No.  30 

To  become  effective  August  1, 1998: 

Second  Revised  Sheet  No.  32 

To  become  effective  November  6, 
1998: 

Third  Revised  Sheet  No.  4 
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Fourth  Revised  Sheet  No.  5 
Third  Revised  Sheet  No.  9 
Third  Revised  Sheet  No.  26 
Third  Revised  Sheet  No.  28 
Third  Revised  Sheet  No.  30 

To  become  effective  January  1, 1999: 

First  Revised  Sheet  No.  15 
First  Revised  Sheet  No.  16 
Third  Revised  Sheet  No.  32 

To  become  effective  January  28, 1999 
Second  Revised  Sheet  No.  6 

Boundary  states  that  the  primary 
purpose  of  this  filing  is  to  revise 
Boundary's  tariff  to  reflect  recent 
changes  to  the  Boundary  Phase  2  Gas 
Sales  Agreement  (Sales  Agreement), 
which  is  incorporated  into  Boundary's 
tariff.  Specifically,  this  filing  is  designed 
to  reflect  recent  changes  among 
Boimdary's  stockholders,  who  are  also 
Boundary's  only  customers,  and  the 
elimination  of  the  requirement  that 
Boundary's  customers  submit  their  gas 
payments  to  an  escrow  agent.  Boimdary 
also  states  that  the  tariff  filing  reflects 
certain  administrative  changes. 

Pursuant  to  18  CFR  154.207. 
Boundary  requests  a  waiver  of  the 
notice  requirements  for  tariff  filings  in 
order  to  make  these  tariff  sheets 
effective  on  the  dates  proposed  in  the 
tariff  filing. 

Boundary  states  that  copies  of  this 
filing  were  served  upon  each  of 
Boundary's  customers  and  the  state 
commissions  in  Connecticut, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York  and  Rhode  Island. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulation.  Protests  vdll 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  99-8377  Filed  4-5-99;  8:45  am] 

BILUNG  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-275-000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Request  Under 
Bianlcet  Auttiorization 

March  31. 1999. 

Take  notice  that  on  March  29, 1999, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes),  One 
Woodward  Avenue,  Suite  1600,  Detroit, 
Michigan  48226,  filed  a  request, 
pursuant  to  Sections  157.205  and 
157.212  of  the  Regulations,  18  CFR 
157.205  and  157.212,  of  the 
Commission's  regulations  for 
authorization  under  Great  Lakes' 
blanket  certificate  issued  in  Docket  No. 
CP90-2053-000  to  construct  and 
operate  a  new  meter  station,  to  be 
located  in  Marenisco  Township, 
Gogebic  Coimty,  Michigan,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.*  This  filing  may  be 
viewed  on  the  web  at:  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

The  proposed  facilities,  it  is  said, 
would  be  located  entirely  within  Great 
Lakes'  existing  right-of-way  and  would 
be  used  to  deliver  up  to  1 ,560 
dekatherms  per  day  of  natiual  gas  to 
Northern  States  Power  Company — 
Wisconsin  (NSP-WI).  Great  Lakes  states 
that  NSP-WI  would  utilize  these 
volumes  to  provide  new  natural  gas 
service  in  the  Township  of  Marenisco, 
which  Township  has  not  heretofore 
received  natural  gas  service.  Great  Lakes 
further  states  that  the  estimated  cost  of 
constructing  the  new  facilities  is 
$291,000;  the  actual  cost  of  construction 
would  be  borne  by  NSP-WI  through 
pajonent  of  a  contribution  in  aid  of 
construction.  Great  Lakes  further  states 
that  natural  gas  would  be  transported  to 
the  proposed  meter  station  pursuant  to 
an  existing  firm  transportation 
agreement  between  itself  and  NSP-WI. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  a  motion  to  intervene  or  notice  of 
intervention,  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rides,  18 
CFR  385.214,  and  pursuant  to  Section 
157.205  of  the  Commission's 
Regulations,  18  CFR  157.205,  a  protest 
to  the  Request.  If  no  protest  is  filed 


within  the  time  allowed  therefor,  the 
proposed  activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  99-8375  Filed  4-5-99;  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM9»-2-1 66-000] 

Kansas  Pipeline  Company;  Notice  of 
Revised  Tariff  Rling 

March  31, 1999. 

Take  notice  that  on  March  26, 1999, 
Kansas  Pipeline  Company  (Kansas 
Pipeline)  tendered  for  filing  Revised 
Tariff  Sheets,  as  part  of  its  FERC  Gas 
Tariff,  Original  Voltune  No.  1,  to  be 
effective  April  1, 1999: 


Second 
Second 
Second 
Second 
Second 
Second 
Second 
Second 


Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 
Revised 


Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 


No.  15 
No.  17 
No.  21 
No.  23 
No.  26 
No.  28 
No.  30 
No.  32 


<  Great  Lakes  states  that  a  copy  of  its  Request  is 
available  for  inspection  electronically  on  its  website 
Bl  http://www.ffcatlakesgas.com/tmnsport/ferc/ 
marenisco.titm. 


Kansas  Pipeline  states  that  this  filing 
is  made  in  accordance  with  Section  23 
(Fuel  Reimbiu^ement  Adjustment)  of 
the  General  Terms  and  Conditions  of 
Kansas  Pipeline's  FERC  Gas  Tariff.  The 
substitute  revised  tariff  sheets  reflect 
corrections  to  the  revised  tariff  sheets 
filed  on  October  1  and  reflect  the 
following  corrected  changes  to  the  Fuel 
Reimbursement  Percentages:  (1)  a  12.4% 
decrease  in  the  Zone  1  Reimbursement 
Percentage  for  voliunes  delivered 
between  April  and  October;  (2)  a  12.7% 
decrease  in  the  Zone  1  Fuel 
Reimbursement  Percentage  for  voliunes 
delivered  between  November  and 
March;  (3)  the  Zone  2  Fuel 
Reimbursement  Percentage  remains  at 
0.00%;  and  (4)  the  Zone  3  Fuel 
Reimbursement  Percentage  remains  at 
0.00%. 

Kansas  Pipeline  states  that  copies  of 
this  filing  are  being  served  on  all 
affected  customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
prott-t  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
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888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  of  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission"s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Any  person  wishing  to  oecome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-8378  Filed  4-5-99;  8:45  am] 

BILUNG  CODE  e717-01-«l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Mid  Louisiana  Gas  Company;  Notice  of 
Request  Under  Blanket  Authorization 

[Docket  No.  CP9»-274-000] 

March  31.  1999. 

Take  notice  that  on  March  29, 1999, 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana),  1100  Louisiana  Street,  Suite 
2950,  Houston,  Texas  77002,  filed  in 
Docket  No.  CP99-2  74-000  a  request 
pursuant  to  Sections  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.216)  for 
authorization  to  abandon  by  sale  to 
Mississippi  Valley  Gas  Company 
(Mississippi  Valley)  certain  pipeline 
facilities  kJaown  as  the  T-26  Lateral  and 
appurtenant  facilities  located  in  Adams 
County,  Mississippi,  under  Mid 
Louisiana's  blanket  certificate  issued  in 
Docket  No.  CP82-539-O00  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filling  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call  ■ 
202-208-2222  for  assistance). 

Mid  Louisiana  proposes  to  abandon 
by  sale  to  Mississippi  Valley  its  T-26 
Lateral  consisting  of  approximately  0.37 
miles  of  4  V2-inch  pipe  and  0.08  mile  of 
4-inch  pipe  and  appurtenances  located 
in  Adams  County,  Mississippi.  Mid 
Louisiana  states  that  the  facilities  were 
initially  constructed  to  provide  delivery 
of  gas  for  Mid  Louisiana's  merchant  or 


sale  obligation,  and  that  today  these 
facilities  are  utilized  solely  for  the 
delivery  of  gas  transported  pursuant  to 
Mid  Louisiana's  Firm  Transportation 
Agreement  No.  MLG-Q-70165  with 
Mississippi  River  Corporation  (MRC), 
dated  September  1, 1993.  Mid  Louisiana 
states  that  it  will  continue  to  deliver 
volumes  as  contracted,  however  the 
point  of  delivery  will  be  moved  from  the 
terminus  of  the  T-26  Lateral  to  the  point 
where  the  T-26  Lateral  interconnects 
Mid  Louisiana's  mainline. 

Mid  Louisiana  states  that  it  and 
Mississippi  Valley  have  agreed  to  the 
sale  and  purchase  of  the  facilities,  in  the 
amoimt  of  $10,  pursuant  to  a  letter 
agreement  dated  August  28, 1998,  and 
that  MRC  has  consented  to  the 
abandonment  and  sale  by  document 
dated  Federal  11, 1999. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  ^s  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-8374  Filed  4-5-99;  8:45  am] 

BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-21-001] 

Northern  Border  Pipeline  Company; 
Notice  of  Amendment 

March  31.  1999. 

Take  notice  that  on  March  25, 1999, 
Northern  Border  Pipeline  Company 
(Northern  Border),  1111  South  103rd 
Street,  Omaha,  Nebraska  68124-1000, 
filed  in  Docket  No.  CP99-21-001,  an 
amendment  to  its  pending  application 
in  Docket  No.  CP99-21-000,  for  a 
certificate  of  public  convenience  and 
necessity,  piursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  and  Part  157  of  the 
Commission's  regulations,  to  construct 
and  operate  pipeline  and  compression 


facilities,  all  as  more  fully  set  forth  in 
the  amendment  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Specifically,  Northern  Border  seeks 
to:  (1)  replace  the  compressor  wheel  and 
uprate  the  6,500  HP  electric  drive 
compressor  at  Compressor  Station  No. 
14  to  a  13,000  HP  electric  drive 
compressor;  (2)  replace  the  compressor 
wheel  and  internals  and  uprate  the 
12,000  HP  electric  drive  compressor  at 
Compressor  Station  No.  17  to  a  15,000 
HP  electric  drive  compressor;  (3)  install 
and  operate  a  13,000  HP  electric  drive 
compressor  at  Compressor  Station  Site 
No.  18;  (4)  construct  and  operate 
approximately  34.4  miles  of  36-inch 
pipeline  from  Manhattan,  Illinois  to 
North  Hayden,  Indiana;  (5)  construct 
and  operate  a  new  meter  station;  and  (6) 
other  appurtenant  facilities.  Northern 
Border  also  withdraws  its  request  to 
install  compression  at  Compressor 
Station  Nos.  2,4,  and  16  and  will  not 
make  the  previously  proposed  cooling 
modifications.  Fiuther,  Northern  Border 
withdraws  its  request  for  permission 
and  approval  to  abandon  and  remove 
certain  compression  facilities.  The 
change  in  facility  configuration  was 
prompted  when  two  of  the  original 
project  shippers.  El  Paso  Energy 
Marketing  Company  and  Minnesota 
Com  Processors,  obtained  firm  capacity 
via  capacity  release  subsequent  to  the 
filing  of  Dock«  No.  CP99-21-O00. 
Northern  Border  states  that  the 
estimated  cost  of  the  proposed  facilities 
is  $125.7  million.  The  proposed  in- 
service  date  of  the  facilities  is  November 
1,  2000. 

Northern  Border  proposes  to  maintain 
its  cost  of  service  ratemaking 
methodology  and  roll-in  to  Rate 
Sched\de  T-1  (Northern  Border's  Part 
284  firm  transportation  rate  schedule) 
the  cost  of  the  new  facilities  with  its 
existing  system  costs.  Northern  Border 
maintains  that  the  aggregation  of  the 
proposed  costs  with  existing  facility 
costs  will  result  in  an  increase  in  the 
unit  cost  under  Rate  Schedule  T-1  that 
is  less  than  the  5  percent  presiunption 
in  the  Commission's  Pricing  Policy  for 
New  and  Existing  Facilities  Constructed 
by  Interstate  Natural  Gas  Pipelines  (68 
FERC II  61,140  (1994)).  Northern  Border 
also  asserts  that  its  proposal  will  offer 
system-wide  benefits  to  existing  and 
prospective  shippers. 

I^orthem  Border  also  requests  a  one- 
time waiver  of  Subsection  4.83  of  Rate 
Schedule  T-1  in  Northern  Border's 
FERC  Gas  Tariff,  First  Revised  Voliune 
No.  1,  which  details  the  calculation  of 
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an  average  monthly  rate  base.  Instead  of 
calculating  the  average  monthly  rate 
base  using  the  beginning  and  end-of- 
month  balances  as  is  currently  in  the 
tariff,  Northern  Border  seeks  to  use  a 
daily  weighted  average  balance  for  the 
in-service  month  of  a  the  proposed 
facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April 
21, 1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  B.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  14  copies  writh  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  en  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
envireimiental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Cemmissicm's 
environmental  review  process. 
Commenters  will  net  be  required  to 
serve  copies  of  filed  deciiments  en  all 
ether  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally. 


whether  filed  by  commenters  or  those 
requesting  intervener  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jxirisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  held  without  further  notice 
before  the  Commission  or  its  designee 
on  this  application  if  no  motion  to 
intervene  is  filed  within  the  time 
required  herein,  if  the  Commission  on 
its  own  review  of  the  matter  finds  that 
permission  and  approval  for  the 
proposed  abandonments  and  a  grant  of 
the  certificate  are  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  ev^ni  motion 
believes  that  formal  hearing  is  required, 
further  notice  of  such  hearing  will  be 
duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  Border  to 
appear  or  to  be  represented  at  the 
hearing. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-8373  Filed  4-5-99;  8:45  am] 
BHJJNG  CODE  e7T7-01-M  * 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulalory 
Commisskm 

Notice  of  Non-Project  Use  of  Protect 
Lands  and  Waters  and  Soliciting 
Comments,  Motions  To  intervene,  and 
Protests 

March  31, 1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands  and  Waters. 

b.  Project  No:  2232-386. 

c.  Date  Filed:  March  15, 1999. 

d.  Applicant.  Duke  Energy 
Corporation. 

e.  Name  of  Project  Catawba- Wateree 
Hydroelectric  Project. 

f.  Location:  On  Lake  Hickory  near  the 
Lovelady  Township,  in  Caldwell 
County,  North  Carolina.  The  project 
does  not  utilize  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact.  Mr.  E.M. 
Oakley,  Duke  Energy  Corporation  P.O. 
Box  1006  (EC12Y),  Charlotte,  NC 
28201-1006  (704) 382-5778. 

i.  FERC  Contact.  Any  questions  on 
this  notice  should  be  addressed  to  Brian 


Romanek  at  (202)  219-3076,  or  e-mail 
address:  brian.romanek@ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  May  7, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  Mail  Code: 
DLC,  HL-11.1,  888  First  Street,  N.E., 
Washington  DC  20426. 

Please  include  the  project  number 
(2232-386)  on  any  comments  or 
motions  filed. 

k.  Description  of  Proposal:  Duke 
Energy  Corporation  proposes  to  lease  to 
Gimpowder,  LLC  (RiveAend)  four 
parcels  containing  a  total  of  2.07  acres 
of  project  land  for  the  construction  of  67 
boat  slips,  a  loading  dock,  concrete  boat 
ramp  and  the  placement  of  rip  rap  to 
stabilize  500  feet  of  shoreline.  The  boat 
slips  would  provide  access  to  the 
reservoir  for  residents  of  Riverbend 
Subdivision.  No  dredging  is  proposed. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  first  Street,  NE,  Room  2A, 
Washington,  D.C.  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests  or  motions  to  intervene  must  be 
received  on  or  before  the  specified 
comment  date  for  the  particiilar 
application. 

Cl.  FiUng  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
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filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particiilar  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-8376  Filed  4-5-99;  8:45  am] 
BILLING  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  EL99-46-000] 

Capacity  Benefit  Margin  in  Computing 
Available  Transmission  Capacity; 
Notice  of  Technical  Conference  and 
Potential  Broadcast  of  Technical 
Conference  and  Request  for 
Comments 

March  31, 1999. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  Technical  Conference 
and  Potential  Broadcast  of  Technical 
Conference  and  Request  for  Comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
notifies  interested  persons  that  the 
Commission  Staff  will  convene  a 
technical  conference  at  the  Commission 
regarding  Capacity  Benefit  Margin  on 
May  20  and  21, 1999,  commencing  at 
10:00  A.M.  each  day.  The  Commission 
Staff  invites  any  interested  person 
wishing  to  speak  at  the  technical 
conference  to  submit  a  request  to  make 
a  statement.  The  Commission  Staff  also 
invites  interested  persons  to  submit 
written  comments.  At  a  later  date,  the 
Secretary  will  issue  a  further  notice 
listing  the  speakers,  panels  and  subjects 
for  the  technical  conference. 
DATES:  Requests  to  speak  at  the 
technical  conference  must  be  filed  with 


the  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426 
on  or  before  Monday,  April  19, 1999. 

Written  comments  must  be  received 
by  5:00  P.M.,  Friday,  April  23, 1999. 

Persons  interested  in  receiving  the 
Capitol  Connection's  live  internet, 
telephone  or  satellite  coverage  of  the 
technical  conference  for  a  fee  must 
notify  Shirley  Al-Jarani  or  Julia  Morelli 
at  the  Capitol  Connection  (703-993- 
3100)  or  contact  them  at  Capitol 
Connection's  website 
(vyv\rw.capitolconnection.gmu.edu)  by 
May  7, 1999.  Persons  interested  in 
National  Narrowcast  Network's  Hearing- 
On-The-Line  service  coverage  of  the 
technical  conference  live  by  telephone 
should  call  202-966-2211  for  further 
details. 

The  technical  conference  will  be  held 
on  May  20  and  21, 1999,  commencing 
at  10:00  A.M.  each  day. 

ADDRESSES:  The  technical  conference 
will  be  held  at  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Faust  (Technical  Issues),  Office 
of  Electric  Power  Regulation,  888  First 
Street,  NE,  Washington,  DC  20426, 
202-208-0564. 

Andre  Goodson  (Legal  Issues),  Office  of 
the  General  Counsel,  888  First  Street, 
NE,  Washington,  DC  20426,  202-208- 
2167. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
docimient  diuing  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street.  N.E.,  Room  2A, 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Home  Page 
(http://www.ferc.fed.us)  using  the  CIPS 
link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  6.1  format.  CIPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  access 
using  a  personal  computer  vdth  a 
modem  by  dialing  202-208-1397,  if 
dialing  locally,  or  1-800-856-3920,  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200, 14400, 12000,  9600,  7200,  4800, 


2400,  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to 
CipsMaster@FERC.fed.us. 

This  dociunent  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  docimients  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Doamients  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  R^S  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222, 
or  by  E-mail  to 
RimsMaster@FERC.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  RVJ  International,  Inc.  RVJ 
International,  Inc.,  is  located  in  the 
Public  Reference  Room  at  888  Ffrst 
Street,  NE,  Washington,  DC  20426. 

The  Commission  has  directed  the 
Commission  Staff  to  convene  a  technical 
conference  to  be  held  on  Thursday,  May 
20,  1999,  and  Friday,  May  21, 1999,  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  Ffrst 
Street,  NE,  Washington,  DC  20426.  The 
technical  conference  will  conmience  at 
10:00  a.m.  each  day  and  will  be  open  to 
all  interested  persons.  The  technical 
conference  will  address  Capacity 
Benefit  Margin.  The  Commission  Staff 
has  attached  to  this  notice  a  list  of 
suggested  subjects  for  discussion  at  the 
technical  conference. 

Persons  wishing  to  speak  at  the 
technical  conference  must  submit  a 
request  to  make  a  statement  in  Docket 
No.  EL99-46-000.  This  request  should 
clearly  specify  that  it  concerns  the 
Capacity  Benefit  Margin  technical 
conference  and  must  specify  the  name 
of  the  person  desiring  to  speak  and  the 
party  or  parties  the  speaker  represents. 
Persons  with  common  interests  or  views 
are  requested  to  file  a  joint  request  for 
participation,  so  that  the  Commission 
can  accommodate  the  maximiun 
number  of  participants.  Requests  must 
also  include  a  brief  synopsis  of  the  issue 
or  issues  the  speaker  wishes  to  address 
as  well  as  the  speaker's  position  on  the 
issue  or  issues.  All  requests  must  be 
filed  with  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC. 
20426  on  or  before  Monday,  April  19, 
1999. 

The  number  of  persons  desiring  to 
speak  at  the  conference  may  exceed  the 
time  allotted.  Therefore,  based  on  the 
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requests  to  participate,  the  Commission 
Staff  will  put  together  panels  of 
speakers  representing  a  broad  spectrum 
of  interests  and  views  for  each  panel.  At 
a  later  date,  the  Secretary  will  issue  a 
further  notice  listing  the  speakers, 
panels  and  subjects  for  the  technical 
conference. 

In  addition,  interested  persons  are 
invited  to  submit  written  comments 
addressing  topics  to  be  discussed  at  the 
technical  conference. 

To  facilitate  review  of  the  comments, 
commenters  should  provide  a  one  page 
executive  summary  of  their  comments. 
The  comments  should  be  no  longer  than 
25  pages  in  length,  double  spaced,  on 
8V2"  X  11"  paper,  with  standard 
margins. 

The  original  and  14  copies  of  such 
comments  must  be  received  before  5:00 
p.m.,  Friday,  April  23, 1999.  Comments 
should  be  submitted  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426  and  should  refer 
to  Docket  No.  EL99-46-000. 

hi  addition  to  filing  paper  copies,  the 
Commission  encoiu'ages  the  filing  of 
comments  either  on  computer  diskette 
or  via  Internet  E-Mail.  Comments  may 
be  filed  in  the  following  formats: 
WordPerfect  6.1  or  lower  version,  MS 
Word  Office  97  or  lower  version,  or 
ASCn  format. 

For  diskette  filing,  include  the 
following  information  on  the  diskette 
label:  Docket  No.  EL99-46-000;  the 
name  of  the  filing  entity;  the  software 
and  version  used  to  create  the  file;  and 
the  name  and  telephone  number  of  a 
contact  person. 

For  Internet  E-Mail  submittal, 
comments  should  be  submitted  to 
"comment.rm@ferc.fed.us"  in  the 
following  format.  On  the  subject  line, 
specify  Docket  No.  EL99-46-000.  In  the 
body  of  the  E-Mail  message,  include  the 
name  of  the  filing  entity;  the  software 
and  version  used  to  create  the  file,  and 
the  name  and  telephone  nimiber  of  the 
contact  person.  Attach  the  comment  to 
the  E-Mail  in  one  of  the  formats 
specified  above.  The  Commission  will 
send  an  automatic  acknowledgement  to 
the  sender's  E-Mail  address  upon 
receipt.  Questions  on  electronic  filing 
should  be  directed  to  Brooks  Carter  at 
202-501-8145,  E-Mail  address 
brooks.carter€>ferc.fed.us. 

Commenters  should  take  note  that, 
until  the  Commission  amends  its  rules 
and  regulations,  the  paper  copy  of  the 
filing  remains  the  official  copy  of  the 
document  submitted.  Therefore,  any 
discrepancies  between  the  paper  filing 
and  the  electronic  filing  or  the  diskette 
will  be  resolved  by  reference  to  the 
paper  filing. 


All  comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  NE,  Washington,  DC 
20426,  during  normal  business  hows. 
Additionally,  comments  can  be  viewed 
and  printed  remotely  via  the  Internet 
through  FERC's  Homepage  using  the 
RIMS  link  or  the  Energy  Information 
Online  icon.  User  assistance  is  available 
at  202-208-2222,  or  by  E-mail  to 
RimsMastei@FERC.fed.us. 

If  there  is  sufficient  interest,  the 
Capitol  Connection  may  offer  the 
conference  live  for  a  fee  over  the 
Internet  as  well  as  via  telephone  and 
satellite.  Persons  interested  in  receiving 
the  Capitol  Connection's  live  internet, 
phone  bridge  or  satellite  coverage  for  a 
fee,  please  call  Shirley  Al-Jarani  or  Julia 
Morelli  at  the  Capitol  Connection  (703- 
993-3100)  or  contact  them  at  Capitol 
Connection's  website 
(www.capitolconnection.gmu.edu)  by 
May  7, 1999.  In  addition.  National 
Narrowcast  Network's  Hearing-On-The- 
Line  service  covers  all  FERC  meetings 
live  by  telephone  so  that  interested 
persons  can  listen  at  their  desks,  bom 
their  homes,  or  from  any  phone,  without 
special  equipment.  Billing  is  based  on 
time  on-lLie.  Call  202-966-2211  for 
further  details. 

By  direction  of  the  Conunission. 
Commissioner  Bailey  did  not  participate  in 
this  decision. 
David  P.  Boer^ra, 
Secretary. 

WhatisCBM? 

NERC's  Jime  1996  publication. 
Available  Transfer  Capability 
Definitions  and  Determination  (page 
14),  states: 

Capacity  Benefit  Margin  (CBM)  is  that 
amount  of  transmission  transfer  capability 
reserved  by  load  serving  entities  to  ensure 
access  to  generation  from  interconnected 
systems  to  meet  generation  reliability 
requirements.  Reservation  of  CBM  by  a  load 
serving  entity  allows  that  entity  to  reduce  its 
installed  generating  capacity  below  that 
which  may  otherwise  have  been  necessary 
without  interconnections  to  meet  its 
generation  reliability  requirements. 

It  adds  that  if  "a  load-serving  entity 
maintains  policies  and  procediues  to 
reserve  transfer  capability  for  generation 
reliability  purposes,"  CBM  should  be 
subtracted  from  Total  Transmission 
Capacity  (TTC)  in  computing  Available 
Transmission  Capacity  (ATC).^  It 


neither  prescribes  a  specific 
methodology  for  computing  CBM,  nor 
dictates  that  a  CBM  adjustment  of  any 
amount  be  computed.  Rather,  the 
computations  of  ATC  set  forth  in  the 
publication  create  a  placeholder  for 
those  utilities  that  elect  to  make  a  CBM 
adjustment.  It  appears  that  utilities  have 
different  views  on  what  CBM  is  and 
how  it  is  computed.  Also,  the  decision 
as  to  whether  and  how  to  make  a  CBM 
adjustment  appears  to  reside  in  the 
transmission  provider's'  merchant 
function,  and  it  is  not  clear  how 
decisions  about  CBM  are  made  within 
the  confines  of  the  Commission's 
imbundling  requirements. 

Who  is  Allowed  to  use  Transmission 
Capacity  set  Aside  as  CBM? 

It  appears  that  for  many  transmission 
providers  transmission  capacity  set 
aside  as  CBM  is  not  made  available  for 
firm  transmission  uses.  However,  some 
transmission  providers  do  use  CBM  for 
their  own  firm  uses,  and  some  appear  to 
make  CBM  available  for  the  firm 
imports  of  any  load-serving  entity  in  the 
control  area.  There  also  appears  to  be 
some  variation  as  to  how  CBM  is  made 
available  for  nonfirm  open  access 
offerings.  Some  utilities  appear  to  make 
it  available  only  during  system 
emergencies,  others  appear  to  use  CBM 
to  meet  the  nonfirm  uses  of  the 
transmission  provider,  while  others 
appear  to  treat  it  as  nonfirm  ATC  imder 
their  open  access  tari&. 

Is  CBM  an  Economic  Issue  and,  if  so, 
is  the  Right  Person  Making  the 
Economic  Decision? 

While  CBM  is  often  labeled  a 
reliability  issue,  it  is  generally 
supported  on  the  ground  that  it  reduces 
the  cost  of  maintaining  generation 
reliability  when  compared  to  other 
alternatives  that  could  be  used  to 
maintain  generation  reliability.  In 
circiunstances  when  there  are  multiple 
ways  to  maintain  generation  reliability 
that  impact  transmission  access 
differently  (e.g.,  install  generation 


>  The  publication  defines  TTC  as  the  amount  of 
electric  power  that  can  be  transferred  over  the 
Interconnected  transmission  network  in  a  reliable 
manner  so  as  to  ensure  (1)  that  existing  facilities 
will  be  operated  within  normal  ratings  and  limits; 
(2)  the  electric  systems  are  capable  of  absorbing 


dynamic  power  swings  and  remaining  stable 
following  a  disturbance  that  results  in  the  loss  of 
a  single  system  element;  and  (3)  after  contingencies 
and  bisfore  operator-intervention,  facility  loadings 
do  not  exceed  emergency  limits  and  ratings,  (pages 
6-9)  It  notes  that  TTC  may  also  be  reduced  to  reflect 
a  Transmission  Reliability  Margin  which  is  defined 
as  the  transmission  capability  necessary  to  ensure 
that  the  interconnected  transmission  network  is 
secure  under  a  reasonable  range  of  uncertainties  in 
system  conditions,  including  (1)  the  fact  that  the 
assumptions  used  to  model  TTC  may  need  to  be 
more  conservative  in  the  long  term  because  less  is 
known  about  the  system  parameters  (e.g.. 
transactions,  loads,  generators)  over  extended 
periods  and  (2)  the  tad  that  actual  operating 
conditions  [e.g.,  generator  dispatch,  parallel  flows, 
and  maintenance  outages)  may  differ  from  those 
reflected  in  the  model,  (pages  13-14) 
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locally,  purchase  transmission  to  reach 
remote  generating  resources,  or  reduce 
firm  ATC  on  the  assumption  that 
neighbors  will  help  out  during 
generation  contingencies),  the  person 
making  the  choice  may  not  be  the  same 
person,  or  the  only  person,  that  is 
affected  by  the  economics  of  the 
decision. 

Are  There  Considerations  Other  Than 
Reliability  and  Economics  that  Impact 
CBM  Issues? 

In  Pennsylvania-New  Jersey-Maryland 
Interconnection,  81  FERC  ^  61,257  at 
62,276-77  (1998),  the  Commission 
expressed  the  possibility  that  changes  in 
CBM  practices  might  raise  transition 
issues.  For  example,  in  the  short  nm, 
rehability  could  be  affected  if  CBM 
practices  are  changed  without  providing 
time  for  those  relying  on  it  to  make 
other  arrangements.  Equities  may  also 
be  a  consideration  when  the  past 
economic  decisions  of  transmission 
providers  to  use  CBM  were  reasonable 
in  the  historical  context. 

The  cost  of  transmission  capacity 
which  may  be  set  aside  for  CBM  is        » 
rolled  into  the  basic  transmission  charge 
and  apportioned  pro  rata  among  all 
transmission  users.  The  differing  CBM 
practices  of  utilities  may  support 
differing  rate  treatments. 

(FR  Doc.  99-8422  Filed  4-5-99;  8:45  am) 
BiLUNG  CODE  STIT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY  (EPA) 

[FRL-«31»-4] 

Proposed  Prospective  Purchaser 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act,  Container 
Recycling  Superfund  Site,  Kansas  City, 
KS 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  Notice  is  hereby  given  that  a 
proposed  prospective  purchaser 
agreement  associated  with  the  Container 
Recycling  Superfund  Site,  located  in 
Kansas  City,  Wyandotte  County,  Kansas, 
was  executed  by  the  agency  on  March 
10,  1999  .  The  Site  is  an  inactive  drum 
reconditioning  facility.  The  agreement  is 
subject  to  final  approval  after  the 
comment  period.  The  Prospective 
Purchaser  Agreement  would  resolve 


certain  potential  EPA  claims  imder  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  against  Alliance  Industrial 
Service,  LLC,  the  prospective  purchaser 
("the  purchaser"). 

The  settlement  would  require  the 
purchaser  to  remove  and  properly 
dispose  of  certain  containerized  wastes 
and  several  thousand  spent  drums 
located  at  the  property.  The  purchaser 
would  also  be  required  to  provide  EPA 
access  to  the  property. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  document,  the 
Agency  will  receive  written  comments 
relating  to  the  proposed  settlement. 
DATES:  Comments  must  be  submitted  on 
or  before  May  6, 1999. 
ADDRESSES:  Comments  should  reference 
the  "Container  Recycling  Superfund 
Site  Prospective  Piirchaser  Agreement" 
and  should  be  forwarded  to  Jim 
MacDonald,  On-Scene  Coordinator,  U.S. 
Environmental  Protection  Agency, 
Region  VII,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101. 

The  proposed  settlement  is  available 
for  public  inspection  at  the  U.S. 
Environmental  I*rotection  Agency, 
Region  VH,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101.  A  copy  of 
the  proposed  agreement  may  be 
obtained  fi-om  Eileen  Gendreau  (913) 
551-7736,  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Gieryic,  Assistant  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  Region  Vn,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101, 
(913) 551-7822. 

Dated:  March  15, 1999. 
Dennis  Grams, 

Regional  Administrator,  Region  VU. 

(FR  Doc.  99-8468  Filed  4-5-99;  8:45  am] 

BILUNG  CODE  6660-«O-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6311-7] 

Proposed  Settlement  Under  Section 
122(h)(1)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  settlement  and 

opportimity  for  public  comment — 

Conus  Chemical  Company  Superfund 

Site. 


SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  proposing  to  enter  into  an 
administrative  settlement  to  resolve 
certain  claims  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
(CERCLA).  Notice  is  being  published  to 
inform  the  public  of  the  proposed 
settlement  and  of  the  opportimity  to 
comment.  This  settlement  concerns  the 
Conus  Chemical  Company  Superfund 
Site  in  Newark,  New  Jersey  and  is 
intended  to  resolve  the  site  owner's 
liability  for  response  costs  incurred  by 
EPA. 

DATES:  Comments  must  be  provided  by 
May  6, 1999. 

ADDRESSES:  Comments  should  be 
addressed  to  the  United  States 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  290 
Broadway— 17th  Floor,  New  York,  NY 
10007,  and  should  refer  to:  In  the  Matter 
of  the  Conus  Chemical  Company 
Superfund  Site,  Agreement  for  Recovery 
of  Past  Response  Costs,  U.S.  EPA  Index 
No.  II-CERCLA-98-0116. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  290 
Broadway— 17th  Floor,  New  York,  NY 
10007;  Attention:  Marc  Seidenberg,  Esq. 
(212) 637-3150. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  122(i)(l)  of 
CERCLA,  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Conus  Chemical 
Company  Superfund  Site  located  in 
Newark,  New  Jersey.  Section  122(h)(1) 
of  CERCLA  provides  EPA  with  authority 
to  settle  certain  claims  for  response 
costs  incurred  by  the  United  States 
when  the  settlement  has  received  the 
approval  of  the  Attorney  General  of  the 
United  States  of  America.  The  one 
settling  party  will  pay  $350,000  to 
reimbiurse  EPA  for  response  costs 
incurred  at  the  Conus  Chemical 
Company  Superfund  Site. 

Dated:  March  26, 1999. 
William  J.  Muszynski, 

Acting  Regional  Administrator,  Region  2. 
[FR  Doc.  99-8481  Filed  4-5-99;  8:45  am) 

BILUNC  CODE  656&-50-P 


FARM  CREDIT  ADMINISTRATION 
Sunshine  Act  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  that 
the  April  8, 1999  regular  meeting  of  the 
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Farm  Credit  Administration  Board 
(Board)  will  not  be  held. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  L.  Portis,  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 

Dated:  April  2. 1999. 
Vivian  L.  Portis, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  99-8581  Filed  4-2-99;  12:56  pm) 

BILUNG  CODE  6705-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Dockst  No.  92-237;  DA  99-647] 

Next  Meeting  of  the  North  American 
Numbering  Council 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  April  2, 1999,  the 
Commission  released  a  public  notice 
announcing  the  April  21  and  April  22, 
1999,  meeting  and  agenda  of  the  North 
American  Numbering  Coxmcil  (NANC). 
The  intended  effect  of  this  action  is  to 
make  the  public  aware  of  the  NANC's 
next  meeting  and  its  agenda. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Simms,  (202)  418-2330  or  via  the 
Internet  at  lsimms@fcc.gov  or  Jeannie 
Grimes  at  (202)  418-2313  or 
jgrimes@fcc.gov.  The  address  is: 
Network  Services  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  2000  M 
Street,  NW,  Suite  235,  Washington,  DC 
20554.  The  fax  number  is:  (202)  418- 
7314.  The  TTY  number  is:  (202)  418- 
0484.  After  April  8, 1999,  the  address 
will  be  as  follows:  Common  Carrier 
Bureau,  Federal  Communications 
Commission,  Network  Services 
Division,  Portals  n,  445  Twelfth  Street. 
S.W.,  Room  TW-C305,  Washington,  DC 
20554. 

SUPPLEMENTARY  INFORMATION:  Released: 
April  2, 1999. 

The  next  meeting  of  the  North 
American  Numbering  Council  (NANC) 
will  be  held  on  Wednesday,  April  21, 
1999,  from  8:30  a.m.,  until  5:00  p.m., 
and  on  Thursday,  April  22, 1999,  from 
8:30  a.m.,  imtil  12  noon,  at  the  Federal 
Communications  Commission,  Portals 
n,  445  Twelfth  Street,  S.W.,  Room  TW- 
C305,  Washington,  DC  20554 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Simms  at  (202)  418-2330  or  via 
the  Internet  at  lsimms@fcc.gov  or 


Jeannie  Crimes  at  (202)  418-2313  or 
jgrimes@fcc.gov.  The  address  is: 
Network  Services  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  2000  M 
Street,  NW,  Suite  235,  Washington.  DC 
20554.  The  fax  number  is:  (202)  418- 
7314.  The  TTY  number  is:  (202)  418- 
0484.  Effective  April  8, 1999,  the 
address  will  be:  Network  Services 
Division,  Common  Carrier  Bureau, 
Federal  Communications  Commission, 
Portals  n,  445  Twelfth  Street,  S.W.. 
Suite  6A-320,  Washington,  DC  20554 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  members  of  the 
general  public.  The  FCC  will  attempt  to 
accommodate  as  many  participants  as 
possible.  The  public  may  submit  written 
statements  to  the  NANC,  which  must  be 
received  two  business  days  before  the 
meeting.  In  addition,  oral  statements  at 
the  meeting  by  parties  or  entities  not 
represented  on  the  NANC  will  be 
permitted  to  the  extent  time  permits. 
Such  statements  will  be  limited  to  five 
minutes  in  length  by  any  one  party  or 
entity,  and  requests  to  make  an  oral 
statement  must  be  received  two 
business  days  before  the  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Linda  Simms  at  the 
address  imder  FOR  FURTHER  INFORMATION 
CONTACT,  Stated  above. 

Proposed  Agenda — Wednesday,  April 
21, 1999 

1.  Approval  of  March  16-17  and  March 

30, 1999,  meeting  minutes. 

2.  Local  Number  Portability 

Administration  (LNPA)  Working 
Group  Report. 

3.  Issue  Management  Group— Local 

Number  Portability 
Implementation.  Report  on  best  way 
to  address  concerns  (e.g., 
throughput  and  porting  volumes) 
within  the  industry;  what  role  the 
LNPA  WG  should  play,  and  what 
are  the  options  within  the  industry 
to  address  such  issues. 

4.  Industry  Numbering  Committee  (INC) 

Report.  INC  500/900  Portability 
Report. 

5.  Numbering  Resource  Optimization 

(NRO)  Working  Group  Report. 

6.  Cost  Recovery  Working  Group  Report. 

Discussion  of  NANC  response 
recommendation  to  Illinois  Number 
Pooling  Subcommittee  March  2, 
1999,  letter  regarding  treatment  and 
funding  of  common  pooling  costs. 
NBANC  Board  Report,  NANPA 
Billing  and  Collection  Agent 
activities. 

7.  North  American  Numbering  Plan 

Administration  (NANPA)  Oversight 
Working  Group  Report. 


Presentation  of  NANPA 
Performance  Evaluation  Report. 

Thursday,  April  22, 1999 

8.  Lockheed  Martin  NANP  Exhaust 

Review  Team.  Lockheed  Martin 
report  on  review  of  exhaust  model. 

9.  Other  Business. 

Federal  Coininunications  Commission. 
Blaise  A.  Sdnto, 

Deputy  Chief,  Network  Services  Division, 

Common  Carrier  Bureau. 

IFR  Doc.  99-8611  Filed  4-5-99;  8:45  am] 

BIUJNG  CODE  e712-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 

Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  the  proposed  collection  of 
information.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)),  this  notice  seeks 
comments  on  Federal  assistance  to 
States  for  the  suppression  of  any  fire 
that  constitutes  as  a  major  disaster. 
SUPPLEMENTARY  INFORMATION.  Section 
420  of  the  Robert  R.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act, 
Public  Law  93-288,  as  amended, 
authorizes  the  President  to  provide 
assistance,  including  grants,  equipment, 
supplies,  and  personnel,  to  any  State  for 
the  suppression  of  any  fire  on  publicly 
or  privately-owned  forest  or  grassland, 
which  threatens  such  destruction  as 
would  constitute  a  major  disaster. 
Under  E.O.  12148,  the  President  has 
delegated  this  authority  to  the  Director 
of  FEMA.  who  in  txmi  has  re-delegated 
the  authority  to  the  Response  and 
Recovery  Executive  Associate  Director. 
FEMA  has  issued  regulations  pertaining 
to  fire  suppression  assistance  (FSA) 
contained  in  44  CFR,  Part  206,  Subpart 
L. 

Collection  of  Information. 

Title:  Request  for  Fire  Suppression 
Assistance. 

Type  of  Information  Collection: 
Reinstatement  with  change. 

OAfB  Number:  3067-0066. 

Form  Numbers:  FEMA  Forms  90-58, 
90-91;  Staudard  Forms  424,  270. 

Abstract:  FEMA  provides  assistance 
for  fire  suppression  of  forest  or 
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grassland  fires,  which  threatens 
destruction  to  life/and  or  improved 
property  as  would  constitute  a  major 
disaster  imder  Fire  Suppression 
Assistance  (FSA).  In  order  for  FEMA  to 
provide  the  necessary  assistance  to 
States  for  the  fire  suppression  program 
activities,  the  following  forms  are  used 
to  collect  information:  FEMA  Form  90- 
58.  Request  for  Fire  Suppression 
Assistance,  used  by  the  state  to  provide 
information  to  support  the  need  for 
Federal  assistance. 

FEMA  Form  90-91,  Damage  Survey 
Report,  prepared  by  the  Principal 


Advisor,  State  Forester,  and  a  FEMA 
representative  upon  termination  of 
eligible  fire  suppression  assistance. 
Standard  Form  424,  Federal  Assistance 
(referred  to  in  FEMA  as  their  Fire 
Project  Application)  submitted  by  a 
State  immediately  after  FEMA's 
Regional  Director  terminates  fire 
suppression  assistance.  Standard  Form 
270,  Request  for  Advance  or 
Reimbursement  used  by  the  State  as  an 
option  to  receive  funds.  In  addition, 
under  Section  420  of  the  Stafford  Act 
there  must  be  a  FEMA-State  Agreement. 
Also,  a  State  Administrative  Plan  must 


be  developed  by  the  State  for  the 
Administration  of  a  Fire  Suppression 
Assistance  Grant.  The  plan  must 
designate  the  State  agency  that  will  be 
responsible  for  the  administration  of  the 
program  and  ensure  compliance  with 
the  law  and  regulation  applicable  to 
(FSA)  grants  and  ensure  the 
administrative  plan  is  incorporated  into 
the  State  Emergency  Plan. 

Affected  Public:  State,  local  or  tribal 
government. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden 
Hours:  110  hours. 


Information  collection 


Respondents 
per  year 


Hour  burden 
per  response 

5  minutes  .... 

1  hour  

1  hour  

30  minutes  .. 
30  minutes  .. 
1  hour  

4.0833  hours 


Burden  hours 
per  year 


FEMA-Statement  Agreement 

Standard  Form  90-58  

Standard  Fomi  424  „ 

FEMA  Fonn  90-91  

Standard  Form  270  or  Letter  of  Credit 
State  Administrative  Plan 

Estimated  Total 


27 
27 
27 
27 
27 
27 


2.25 

27 

27 

13.5 

13.5 

27 


27 


110.25 


Estimated  Cost.  $l,654-cost  is 
estimated  at  $15.00  per  respondent  x  27 
respondents  x  4.0833  hour  burden  per 
response. 

COMMENTS:  Written  comments  are 
solicited  to:  (a)  Evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  316,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  number  (202)  646-3524.  Email 
address  muriel.anderson@fema.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Sherry  Savoy  at  (202)  646-2667 
for  additional  information.  Contact  Ms. 
Anderson  at  (202)  646-2625  for  copies 


of  the  proposed  collection  of 
information. 

Dated:  March  26, 1999. 
Reginald  Trujillo, 

Director,  Program  Services  Division, 

Operations  Support  Directorate. 

[PR  Doc.  99-8465  Filed  4-5-99;  8:45  am) 

BILUNG  COOE  671S-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  information  Coiiectlon 
Activities:  Proposed  Coiiectlon; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  revised 
information  collections.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)).  this 
notice  seeks  conunents  concerning  the 
Elevation  Certificate  and  the 
Floodproofing  Certificate.  The 
certificates  are  required  by  the  NFIP  to 
certify  the  elevations  of  buildings,  so 
that  the  policy  can  be  properly  rated.  It 
also  provides  dociunentation  to  verify 
the  community's  enforcement  of 
building  ordinances,  which  is  important 
to  the  NFIP  mitigation  and  floodplain 
management  activities. 


SUPPLEMENTARY  INFORMATION.  The  NFIP 
is  authorized  by  Public  Law  90-448 
(1968)  and  expanded  by  Public  Law  93- 
234  (1973).  The  National  Flood 
Insurance  Act  of  1968  requires  that  the 
Federal  Emergency  Management  Agency 
(FEMA)  provide  flood  insurance  at  full 
actuarial  rates  reflecting  the  complete 
flood  risk  to  structures  built  or 
substantially  improved  on  or  after  the 
effective  date,  for  the  initial  Flood 
Insurance  Rate  Map  (FIRM)  for  the 
community,  or  after  December  31, 1974, 
whichever  is  later,  so  that  the  risks 
associated  with  buildings  in  flood-prone 
areas  are  borne  by  those  located  in  such 
areas  and  not  by  the  taxpayers  at  large. 
In  accordance  with  Public  Law  93-234, 
the  purchase  of  flood  insurance  is 
mandatory  when  Federal  or  federally 
related  financial  assistance  is  being 
provided  for  acquisition  or  construction 
of  buildings  located,  or  to  be  located, 
within  FEMA-identified  special  flood 
hazard  areas  of  commimities  that  are 
participating  in  the  NFIP. 

The  NFIP  regulations  require  the 
elevation  or  floodproofing  of  newly 
constructed  structiu^s  in  designated 
special  flood  hazard  areas.  As  part  of  the 
agreement  for  making  flood  insvirance 
available  in  a  community,  the  NFIP 
requires  the  community  to  adopt  a 
floodplain  management  ordinance 
containing  certain  minimum 
requirements  intended  to  reduce  future 
flood  losses.  One  such  requirement  is 
that  the  community  obtain  the  elevation 
of  the  lowest  floor  (including  basement) 
of  all  new  and  substantially  improved 
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strucUues,  and  maintain  a  record  of  all 
such  infonnation.  The  data  may  be 
generated  and  retained  as  part  of  the 
community's  pennit  issuance  and 
building  inspection  processes.  The 
Elevation  Certificate  is  one  convenient 
way  for  a  community  to  comply  with 
this  requirement.  The  Floodproofing 
Certificate  may  similarly  be  used  to 
establish  the  required  record  in  thqse 
instances  when  floodproofing  for  non- 
residential structures  is  a  permitted 
practice. 

In  the  past  several  years,  FEMA  has 
collected  feedback  from  users  of  the 
Elevation  Certificate  form  requesting 
minor  changes  and  clarifications.  These 
changes  include  better  description  of 
structixre  being  certified;  expanding 
"Section  B — ^Flood  Insurance  Rate  Map 
Information"  to  include  critical  map 
information;  improving  Instructions 
Section  and  simplif)ring  the  existing 
Building  Diagrams;  and  clarifying  the 
certification  section  to  reduce  the 
liability  risk  on  the  surveyors  and 
professional  engineers. 


Collection  of  Information 

Title:  Post  Construction  Elevation 
Certificate/Floodproofing  Certificate. 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

OMB  Number:  3067-0077. 

Form  Numbers:  FEMA  Form  81-31, 
Elevation  Certificate;  FEMA  Form  81- 
65,  Floodproofing  Certificate  for  Non- 
Residential  Structures. 

Abstract:  The  Elevation  Certificate 
and  Floodproofing  Certificate  are 
adjuncts  to  the  application  for  flood 
insurance.  The  certificates  are  required 
for  proper  rating  of  post-Flood 
Insurance  Rate  Map  (FIRM)  structures, 
which  are  buildings  constructed  after 
publication  of  the  FIRM,  for  flood 
insurance  in  Special  Flood  Hazard 
Areas.  In  addition,  the  Elevation 
Certificate  is  needed  for  pre-FIRM 
structures  being  rated  under  post-FIRM 
flood  insurance  rules.  The  certificates 
provide  community  officials  and  others, 
with  standardized  docxmients  that  are 
readily  needed. 


The  certificates  are  supplied  to 
insurance  agents,  community  officials, 
surveyors,  engineers,  architects,  and 
NFIP  policyholders/applicants.  The 
community  officials  or  other 
professionals  provide  the  elevation  data 
required  to  document  conformance  with 
floodplain  management  regvdations  and 
for  the  applicants  so  that  actuarial 
insurance  rates  can  be  charged.  The 
elevation  data  is  transmitted  to  the  NFIP 
by  the  insiuBnce  applicant  or  agent  with 
the  appropriate  NFIP  policy  forms. 

The  data  is  also  used  to  assist  FEMA 
in  measuring  the  effectiveness  of  the 
NFIP  regvdations  in  eliminating  or 
decreasing  damage  caused  by  flooding 
and  the  appropriateness  of  the  NFIP 
premium  charges  for  insuring  property 
against  the  flood  hazard. 

Affected  Public:  Individuals  and 
households,  Businesses  or  other  for- 
profit.  Not-for-profit  institutions,  Farms, 
and  State,  local  or  tribal  governments. 

Estimated  Total  Annual  Burden 
Hours:  166,362. 


FEMA  forms 

Number  of 

respondents 

(A) 

Hours  per 

response 

(B) 

Annual  burden 
hours 
(AxB) 

81-31      

73,000 
650 

2.25 
3.25 

164,250 

81-65 - 

2.112 

Total                                                          

73,650 

166,362 

Estimated  Cost:  The  average  cost  is 
estimated  to  be  a  fee  of  $125-$200 
charged  to  the  applicant  by  the  private 
sector  professional  completing  the 
Elevation  or  Floodproofing  Certificates. 
Total  annual  costs  could  range  from 
$9,206,250  to  $14,730,000  (i.e.,  73,650 
respondents  x  $125  per  respondent  = 
$9,206,250  to  73,650  respondents  x 
$200  per  respondent  =  $14,730,000.) 
Although  the  average  is  estimated  to 
range  from  $125  to  $200  per  certificate, 
the  actual  cost  for  a  given  certificate 
may  vary  by  region  and  location.  In 
many  cases,  the  Certificates  will  be 
available  at  no  cost  as  a  normal  product 
of  the  community's  construction  and 
local  permitting  processes. 

The  cost  to  the  Federal  government 
for  developing/revising  the  Elevation 
Certificate  and  Floodproofing  Certificate 
is  estimated  to  total  $50,000.  There  is  no 
independent  dollar  cost  to  the  Federal 
government  to  develop,  process,  analyze 
and  maintain  this  information  since  it  is 
submitted  by  the  applicant  for  flood 
insurance,  along  with  the  applicant's 
application. 

COMMENTS:  Written  conunents  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 


the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology; 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  FEMA  Information 
Collections  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW, 
Room  316,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625. 
FAX  nimiber  (202)  646-3^24  or  email 
muriel.anderson@fema.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Jhun  de  la  Cruz,  Insurance 


Examiner,  Federal  Insurance 
Administration,  (202)  646-2650  for 
additional  information.  Contact  Ms. 
Anderson  at  (202)  646-2625  or  email 
mimel.anderson@fema.gov  for  copies  of 
the  proposed  collection  of  infonnation. 

Dated:  March  26, 1999. 
Reginald  Trujillo, 
Director,  Program  Services  Division, 
Operations  Support  Directorate. 
(FR  Doc.  99-8466  Filed  4-5-99;  8:45  am) 
BILLINC  CODE  STie-OI-f* 


FEDERAL  EMERGENCY 
MANAGEMErfT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Federal  Emergency 
Management  Agency  is  submitting  a 
request  for  review  and  approval  of  an 
expired  information  collection.  The 
requ'  st  is  submitted  under  the 
emergency  processing  procedures  in 
Office  of  Management  and  Budget  OMB) 
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regulation  5  CFR  1320.13.  FEMA  is 
requesting  that  this  information 
collection  be  approved  by  April  12, 
1999,  for  use  through  October  1999. 

FEMA  plans  to  follow  this  emergency 
request  with  a  request  for  a  3-year 
approval.  The  request  will  be  processed 
under  0MB 's  normal  clearance 
procedures  in  accordance  with  the 
provisions  of  0MB  regulation  5  CFR 
1320.10.  To  help  us  with  the  timely 
processing  of  the  emergency  and  normal 
clearance  submissions  to  OMB,  FEMA 
invites  the  general  public  to  comment 
on  the  proposed  collection  of 
information.  This  notice  and  request  for 
comments  is  in  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3506(c)(2)(A)).  It 
also  seeks  comments  concerning  the 
information  collections  outlined  in  44 
CFR  Part  61,  as  it  pertains  to  application 
for  National  Flood  Insurance  Program 
(NFIP)  insurance. 
SUPPLEMENTARY  INFORMATION.  The 
Nadonal  Flood  Insurance  Program 
(NFIP)  is  authorized  by  Public  Law  90- 
448  (1968)  and  expanded  by  Public  Law 
93-234  (1973).  The  National  Flood 
Insurance  Act  of  1968  requires  that  the 
Federal  Emergency  Management  Agency 
(FEMA)  provided  flood  insurance  at  full 
actuarial  rates  reflecting  the  complete 
flood  risk  to  structures  built  or 
substantially  improved  on  or  after  the 
effective  date  for  the  initial  Flood 
Insurance  Rate  Map  (FIRM)  for  the 
community,  or  after  December  31, 1974, 
whichever  is  later,  so  that  the  risks 
associated  with  buildings  in  flood-prone 
areas  are  borne  by  those  located  in  such 
areas  and  not  by  the  taxpayers  at  large. 
In  accordance  with  Public  Law  93-234, 


the  purchase  of  flood  insurance  is 
mandatory  when  Federal  or  federally 
related  financial  assistance  is  being 
provided  for  acquisition  or  construction 
of  buildings  located,  or  to  be  located, 
within  FEMA-identified  special  flood 
hazard  areas  of  commimities  that  are 
participating  in  the  NFIP. 

Collection  of  Information. 

Title:  National  Flood  Insurance 
Program  Policy  Forms. 

Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

OMB  Number:  3067-0022. 

Forms:  FEMA  Form  81-16,  Flood 
Insurance  Application — used  to  obtain 
building  and/or  content  coverage  for 
dwellings  and  general  property.  Also 
used  to  apply  for  a  Condo  Master  Policy, 
which  provides  flood  insurance 
coverage  on  a  single  policy  for  all 
residential  condo  units  in  condominium 
building. 

FEMA  Form  81-17,  Cancellation/ 
Nullification  Request — used  for 
cancellation  or  nullification  of  a  NFIP 
policy. 

FEMA  Form  81-18,  General  Change 
Endorsement — used  to  amend  existing 
policy  data  shown  on  the  policy 
Declaration  Page. 

Request  for  Policy  Processing  and 
Renewal  Information  Letter  (RPPRI 
Letter) — requests  additional  or  corrected 
information  from  the  producer  whrai  an 
Application,  Endorsement,  or  Renewal 
caimot  be  processed  because  of  missing 
or  incorrect?  Upon  receipt  by  the  NFIP 
of  the  additional  or  corrected 
information,  the  Application, 
Endorsement,  or  Renewal  is  processed. 


FEMA  Form  81-25,  V-Zone  Risk 
Factor  Rating — provides  certified 
information  concerning  the  building 
site,  the  building  support  system  and 
other  construction  details,  related  to  the 
building's  resistance  to  wind  and  wave 
action.  The  information  is  used  to 
determine  the  risk's  eligibility  for  lower 
flood  insurance  rates. 

FEMA  Form  81-67,  Preferred  Risk 
Application — a  simplified  application 
used  to  obtain  flood  insurance  coverage 
for  risk's  located  in  B,  C  and  X  zones 
(zones  designated  as  being  moderately 
to  minimally  at  risk  from  flooding)  at 
lower  premiums. 

Renewal  Premium  Notice — advises 
that  the  policy  is  about  to  expire  and 
informs  the  payor  of  the  premium 
required,  for  the  coverage  option 
selected,  that  must  be  submitted  to 
renew  the  policy. 

Abstract:  In  order  to  provide  for  the 
availability  of  policies  for  flood 
insurance,  policies  are  marketed 
through  the  facilities  of  licensed 
insurance  agents  or  brokers  in  the 
various  States.  Applications  from  agents 
or  brokers  are  forwarded  to  a  servicing 
company  designated  as  fiscal  agent  by 
FIA.  Upon  receipt  and  examination  of 
the  application  and  required  premiimi, 
the  servicing  company  issues  the 
appropriate  Federal  flood  insurance 
policy. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Farms; 
Federal  Government;  State,  Local  or 
Tribal  Government. 

Estimated  Total  Annual  Burden 
Hours:  31,718  hours. 


FEMA  NFIP 
policy  form 


Number  of 
responses 


Per  form 

burden  hours 

(in  mins.) 


Total  burden 
hours 


81-16  Application  and  81-67  Preferred  Risk  Application*  

81-17  Cancellation  

81-18  Endorsement  

RPPRI  Letters  (to  obtain  missing  information  required  for  applications,  endorsements,  and  re- 
newals)   


36,100 
10,800 
96.100 


12 

7.5 

9 


7,220 

1.350 

14.415 


Because  this  format  is  used  to  obtain  information 
requested  but  missirtg  on,  and  required  to 
process,  applications,  endorsements  and  re- 
newals, its  burden  hours  are  not  counted  sepa- 
rately, but  are  included  in  the  tHjrden  tmur  to- 
tals for  ttiose  forms. 


81-25  V-Zone  Risk  Factor  Rating  Form 
Renewal  Premium  Notice  


Total 


10 
174.600 


317,610 


15 

3 


3 
8.730 


31,718 


*  The  Preferred  Risk  Applications  and  the  regular  Flood  Insurance  Applications  are  now  processed  and  recorded  together.  There  is  now  break 
down  available  to  separate  the  burden  for  each  application. 


Estimated  Total  Costs:  A  $50  expense 
constant  and  a  $30  policy  fee  are 
charged  to  the  policyholder  for  the 
issuance  of  a  new  policy  or  the  renewal 


of  an  existing  policy  in  order  to  meet  the 
operating  expenses  of  the  NFIP.  (The 
amount  of  the  expense  constant  and/or 
the  policy  fee  are  subject  to  adjustment 


as  needed  to  meet  the  actual  cost  of  the 
program.)  The  annual  estimated  cost  to 
respondents  is  $25,408,800. 
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The  projected  Operating  Expenses 
(not  including  claims  and  claim 
adjustment  expenses)  of  the  NFIP  are 
estimated  at  approximately  $6,000,000 
annually. 

COMMENTS:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  evaluate  the  accvu-acy  of  die 
estimated  costs  to  respondents  to 
provide  the  information  to  the  agency; 

(d)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (e)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  shoidd  be 
received  within  30  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  conmients  to  the  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
ATTN:  Desk  Officer  for  FEMA,  725  17th 
Street,  NW,  Room  10102,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Donald  R.  Beaton,  Jr.,  Chief 
Underwriter,  Federal  Insurance 
Administration  at  (202)  646-3442  for 
additional  information.  Contact  Muriel 
B.  Anderson,  FEMA  Information 
Collections  Officer  at  (202)  646-2625  or 
email  muriel.anderson@fema.gov  for 
copies  of  the  proposed  collection  of 
iniormation. 

Dated:  March  29. 1999. 
Reginald  Tru)illo, 
Director,  Program  Services  Division, 
Operations  Support  Directorate. 
[FR  Doc.  99-8467  Filed  4-5-99;  8:45  am] 
BILLING  CODE  6718-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Technical  Mapping 
Advisory  Councii 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice  of  teleconference 
meeting. 


SUMMARY:  In  accordance  with  §  10(a)(2) 
of  the  Federal  Advisory  Committee  Act, 
5  U.S.C.  App.  1,  the  Federal  Emergency 
Management  Agency  gives  notice  that 
the  following  meeting  will  be  held: 
name:  Technical  Mapping  Advisory 
Coimcil. 

DATE  OF  meeting:  April  8. 1999. 
place:  The  FEMA  Conference  Operator 
in  Washington,  DC  will  initiate  the 
teleconference.  Individuals  interested  in 
participating  should  call  1-800-320- 
4330  at  the  time  of  the  teleconference. 
Callers  will  be  prompted  for  the 
conference  code,  #15,  and  then 
connected  through  to  the 
teleconference. 
time:  2:00  p.m.  to  4:00  p.m.,  EST. 

Proposed  Agenda 

1.  Call  to  order. 

2.  Announcements. 

3.  Action  on  minutes  from  March  1999 
meeting. 

4.  Discuss  agenda  for  May  1999  meeting. 

5.  Adjournment. 

STATUS:  This  meeting  is  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  room  421,  Washington,  DC 
20472,  telephone  (202)  646-2756  or  by 
facsimile  at  (202)  646-4596. 
SUPPLEMENTARY  INFORMATION:  Minutes  of 
the  meeting  will  be  prepared  and  will  be 
available  upon  request  30  days  after 
they  have  been  approved  by  the  next 
Technical  Mapping  Advisory  Council 
meeting  in  May  1999. 

Dated:  March  31, 1999. 
Michael  J.  Armstrong, 

Associate  Director  for  Mitigation . 

(FR  Doc.  99-8464  Filed  4-5-99;  8:45  am) 

BILLING  CODE  671S-04-P 


FEDERAL  MARiTIME  COMMiSSiON 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington.  DC  20573. 
Palmetto  Freight  Forwarding  Corp., 

9695  NW  79  Avenue,  Bay  #6,  Hialeah 

Gardens,  FL  33016, 


Officers:  Eduardo  Pichardo,  President, 
Marben  Pichardo,  Vice  President 

Dated:  March  31. 1999. 
Bryant  L.  VanBrakle, 
Secretary. 

(FR  Doc.  99-8362  Filed  4-5-99;  8:45  ami 
BILLING  CO06  6730-01 -M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  aj)plication  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
die  BHC  Act  (12  U.S.C.  1842(c)).  If  die 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  30, 1999. 

A.  Federal  Reserve  Bank  of  Adanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Adanta,  Georgia 
30303-2713: 

1.  Manufacturers  Bankshares,  Inc.; 
Tampa,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Manufacturers  Bank  of  Florida,  Tampa, 
Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  March  31, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-8396  Filed  4-5-99;  8:45  ami 

BILLINO  CODE  621 0-01-F 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  iMonbanlcing  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbaniclng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bemk  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  20, 1999. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Trustmark  Corporation,  Jackson, 
Mississippi;  to  engage  de  novo  through 
its  subsidiary,  Trustmark  Bankcard, 
National  Association,  Columbus, 
Georgia  (in  organization),  in  making, 
acquiring,  brokering,  or  servicing  loans 
or  other  extensions  of  credit,  pursuant 
to  §  225.28(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  3i.  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  9a-8397  Filed  4-5-99;  8:45  am) 

BILLMG  COOE  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99043] 

Notice  of  Availability  of  Funds; 
Infrastructure  Development  Initiatives 
Related  to  Oral  Disease  Prevention  and 
Oral  Health  Promotion 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  Hscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  for  Infrastructure  Development 
Initiatives  Related  to  Oral  Disease 
Prevention  and  Oral  Health  Promotion. 
This  program  addresses  the  Healthy 
People  2000  priority  areas  Oral  Health, 
Tobacco,  Educational  and  Community- 
Based  Programs,  and  Diabetes  and 
Chronic  Disabling  Conditions. 

The  purpose  of  the  program  is  to 
develop  initiatives  related  to  oral 
disease  prevention  and  related  chronic 
disease  and  health  promotion  capacity; 
and,  to  coordinate  the  dissemination  of 
comprehensive  oral  disease  information 
and  health  promotion  programmatic 
expertise  among  state  and  local 
agencies,  public  and  private  sector 
organizations,  and  health  care 
professionals  in  the  United  States. 

The  purpose  of  this  program  includes 
conducting  projects  that: 

1.  Promote  the  development  of 
leadership  and  infrastructiire  to 
establish  sustainable  oral  health 
programs  at  the  state  and  local  levels. 

2.  Advance  tobacco  control  programs, 
especially  smokeless  tobacco. 

3.  Advance  school  oral  health 
education  and  targeted  oral  disease  and 
oral  injury  prevention  efforts  (e.g. 
athletic  mouth  guards). 

4.  Develop  and  carry  out  oral  health 
education  and  disease  prevention 
programs  for  high-risk  adults. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to  a 
dental  health  organization  that  is  a 
501(c)(3)  private,  nonprofit 
organization.  Eligible  applicants  must 
have  established  working  relationships 
with  public  advocacy  coalitions  and 
national,  state  and  local  organizations. 

Limited  competition  is  justified  under 
this  program  announcement  because  of 
the  need  for  a  directed  and  concentrated 
focus  in  the  effective  dissemination  of 
programs  and  information  related  to  oral 
health.  The  coordination  and 
implementation  of  a  national  oral  health 
education  program  strategy  requires 


organizations  that  have  the  capacity  and 
experience  to  influence  the  professional 
actions  of  their  constituencies;  have  the 
capacity  to  identify,  assess,  and 
advocate  for  implementing  effective  oral 
health  programs;  and  can  build  the 
capacity  of  coalitions  and  state  and  local 
health  and  education  agencies. 

The  applicant  organization  must 
include  evidence  of  its  nonprofit  status 
with  the  application.  Any  of  the 
following  is  acceptable  evidence. 

1.  A  reference  to  the  organization's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  section 
501(c)(3)  of  the  IRS  Code. 

2.  A  copy  of  a  currently  valid  Internal 
Revenue  Service  Tax  exemption 
certificate. 

3.  A  statement  from  a  state  taxing 
body,  State  Attorney  General,  or  other 
appropriate  state  official  certifying  that 
the  applicant  organization  has  a 
nonprofit  status  and  that  none  of  the  net 
earnings  accrue  to  any  private 
shareholders  or  individuals. 

4.  A  certified  copy  of  the 
organization's  certificate  of 
incorporation  or  similar  document  if  it 
clearly  establishes  the  nonprofit  status 
of  the  organization. 

Note:  Effective  January  1, 1996,  Public  Law 
104-65  states  that  an  organization  described 
in  section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  federal 
funds  constituting  an  award,  grant, 
cooperative  agreement,  contract,  loan,  or  any 
other  form. 

C.  Availability  of  Funds 

Approximately  $70,000  is  available  in 
FY  1999  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  August  15, 1999,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  5  years. 
Funding  estimates  may  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

L^se  of  Funds 

Funded  programs  may  include 
activities  related  to  risk  factors  for  oral 
diseases  or  chronic  health  conditions 
that  are  effected  by  oral  diseases  or  that 
may  influence  oral  diseases.  Examples 
of  related  fectors  or  conditions  include: 
tobacco  use  prevention,  proper 
nutrition,  diabetes  control  and  the 
prevention  of  oral  complications  of 
diabetes,  and  cardiovascular  disease. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  grantee 


Federal  Register /Vol.  64,  No.  65 /Tuesday,  April  6,  1999 /Notices 


16739 


will  be  responsible  for  the  activities 
under  1.  below,  and  CDC  will  be 
responsible  for  the  activities  under  2. 
below: 

1.  Recipient  Activities 

a.  Collaborate  with  state  and  local 
coalitions  to  develop  and  expand 
activities  to  improve  and  strengthen  oral 
health  infrastruct\ire. 

b.  Identify  geographic  areas  for  the 
implementation  and  evaluation  of  oral 
health  education,  that  includes  tobacco. 

c.  Initiate  and  conduct  the 
development  and  project  planning, 
implementation,  monitoring,  and , 
evaluation  of  oral  health  education  and 
health  promotion  projects  and  service 
programs. 

d.  Provide  expert  guidance  and 
consultation  to  State  and  local 
coalitions  and  organizations  during 
program  development  and  operation 
and  development  of  evaluation 
methodologies. 

e.  Monitor  and  evaluate  program 
performance. 

f.  Analyze  program-related  data  and, 
on  a  periodic  basis,  share  data  and 
program  performance  information 
through  appropriate  channels 
(conferences,  reports,  publications,  etc.). 

g.  Coordinate  activities  with  other 
relevant  agencies,  organizations,  and 
individuals  to  facilitate  the 
development,  implementation,  and 
evaluation  of  oral  disease  prevention 
and  health  promotion  programs,  either 
as  stand-alone  programs  or  integrated 
within  broader  chronic  disease 
prevention  and  health  promotion 
programs.  For  example,  program 
activities  may  be  implemented  in  the 
following  areas: 

(1)  Working  with  the  National  Spit 
Tobacco  Education  Program,  to  expand 
tobacco  prevention  and  control 
activities  beyond  baseball  to  include 
blue  collar  workers,  military,  and  other 
professional  sports  that  include 
professional  wrestling.  Special  attention 
may  also  be  given  to  minority 
populations  within  the  aforementioned 
subgroups.  The  recipient  should 
develop  and  carry  out  activities  that 
deglamorize  tobacco  use  and  expand 
partnerships  with  agencies  and 
organizations  that  could  support  the 
implementation  of  tobacco  control  and 
prevention. 

(2)  Develop  and  expand  oral  health 
education  and  prevention  activities  that 
could  be  implemented  in  schools  and 
expand  partnerships  with  agencies  and 
organizations  that  can«upport  the 
implementation  of  school  oral  health 
programs  for  children  and  adolescents. 

(3)  Develop  a  mechanism  for  targeting 
oral  health  promotion  messages  to 


adults,  especially  high-risk  adults,  such 
as  those  with  diabetes.  Public  education 
about  oral  cancer,  its  causes,  prevention, 
detection,  and  treatment  may  be 
undertaken.  Other  examples  may 
include  assessment  of  the  oral  health  of 
special  populations,  such  as  Special 
Oljrmpic  adult  athletes  or  the  homeless, 
and  establishing  and  expanding  referral 
programs. 
2.  CDC  Activities 

a.  Participate  in  planning, 
implementing,  and  evaluating  strategies 
and  programs. 

b.  Assist  in  the  analysis  and 
interpretation  of  the  evaluation  phase  of 
projects  or  programs. 

c.  Provide  progranmiatic  consultation 
and  guidance  in  support  of  the  program. 

d.  Provide  continuing  updates  on 
scientific  and  operational  developments 
in  the  areas  of  oral  disease  prevention 
and  control,  related  risk  factors,  and 
impacts  on  other  chronic  health 
conditions. 

e.  Assist  in  the  planning  and 
implementation  of  linkages  with  local  or 
State  agencies. 

f.  Assist  in  the  technological  and 
methodological  dissemination  of 
successful  prevention  and  intervention 
models  among  targeted  groups  such  as 
State  and  local  health  departments, 
community-based  organizations,  and 
other  health  professionals. 

E.  Application  Content 

Applicants  should  use  the 
information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  The  application 
will  be  evaluated  on  the  criteria  listed, 
so  it  is  important  to  follow  them  in 
laying  out  the  program  plan.  The 
narrative  should  be  no  more  than  25 
double-spaced  pages,  excluding 
appendixes  printed  on  one  side,  with 
one  inch  margins,  and  unreduced  font. 
The  appUcation  should  contain: 

1.  Statement  of  Need 

Identify  and  describe  the  nature  and 
extent  of  each  problem  for  which 
assistance  is  requested  and  provide  a 
brief  description  of  each  programmatic 
plan  and  activity  for  addressing  these 
problems. 

2.  Capability  and  Experience 

a.  Describe  experience  in  developing 
and  implementing  nationally  recognized 
conmiunity-based  oral  disease 
prevention  and  health  promotion 
initiatives. 

b.  Describe  experience  in  carrying  out 
community-based  oral  disease 
prevention  and  capacity  development 
activities  in  State  and  local  sites. 


c.  Describe  the  ability  to  leverage 
significant  electronic  and  print  media 
coverage  around  critical  oral  health 
education  and  promotion  activities. 

d.  Demonstrate  the  ability  to  conduct 
oral  health  capacity  and  infrastructure 
development  activities  that  have 
specific  relevance  to  proposed  project 
objectives. 

e.  Describe  current  and  past 
collaboration  and  operational  strategies 
with  other  organizations  to  accomplish 
program  goals  and  disseminate 
information  related  to  oral  disease  and 
control  through  a  broad-based  public 
advocacy  coalition. 

f .  Describe  current  or  past  imique 
opportunities  or  innovations  employed 
to  further  oral  health  programs  through 
the  use  of  imusual  talent,  resources, 
populations,  or  programmatic  situations 
that  are  not  rea(Uly  accessed  by  other 
organizations  and  provides 
augmentation  of  existing  CDC  resources. 
For  example,  relationships  may  be  with 
organizations  such  as  Major  League 
Baseball,  the  Major  League  Baseball 
Association,  and  Special  Olympics. 

g.  Describe  ability  to  begin 
implementing  the  projects  outlined  in 
this  application  request  within  a  short 
time  period  (3-6  months). 

3.  Objectives 

Establish  and  submit  long-  (5  year) 
and  short-term  (1  year)  objectives  for 
each  programmatic  activity  proposed. 
Objectives  must  be  specific,  measurable, 
time  phased,  and  realistic. 

4.  Operational  Plan 

Submit  an  operational  plan  that 
addresses  achieving  each  of  the 
objectives  established.  Provide  a  concise 
description  of  each  component  or  major 
activity  and  how  it  will  be  carried  out. 
The  plan  must  identify  and  establish  a 
timeline  for  the  completion  of  each 
component  or  major  activity. 

5.  Evaluation  Plan 

Submit  a  quantitative  plan  for 
monitoring  progress  toward  achieving 
each  of  the  stated  objectives. 

6.  Program  Management 

Describe  the  need,  functions,  and 
qualifications  for  each  program 
personnel  requested. 

a.  Describe  the  proposed  staffing  for 
the  project  and  provide  job  descriptions 
for  existing  and  proposed  positions. 

b.  Submit  ciuriculum  vitae  (limited  to 
2  pages  per  person)  for  each 
professional  staff  member  named  in  the 
proposal. 

c.  Provide  documentation 
demonstrating  presence  of  affiliate 
organizations  or  programs  in  at  least  7 
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of  the  10  Health  and  Human  Services 
Regional  Offices  regions  in  the  United 
States. 

d.  Describe  the  volunteer  network 
distributed  around  the  country  and  their 
expertis^"Wid  experience  related 
directl/to  proposed  activities. 

7.  Budget 

Submit  a  detailed  budget  and  line- 
item  justification  that  is  consistent  with 
the  purpose  of  the  program  and  the 
proposed  project  activities. 

An  original  and  two  copies  of  the 
application  are  required.  Pages  should 
be  numbered  and  a  complete  index  to 
the  application  and  its  appendixes 
included.  Begin  each  separate  section 
on  a  new  page.  The  original  and  each 
copy  of  the  application  must  be 
submitted  imstapled,  imbound,  and 
typed  on  8V2"  by  11"  paper,  with  at 
least  1"  margins,  headings  and  footers, 
and  printed  on  one  side  only. 

F.  Submission  and  Deadline 

Application 

Submit  the  original  and  two  copies  of 
PHS-5161-1  (OMB  Number  0937- 
0189).  Forms  are  in  the  application  kit. 
On  or  before  June  15, 1999,  submit  the 
application  to: 

Locke  Thompson,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Prociuement  and  Grants  Office, 
Annoimcement  99043,  Centers  for 
Disease  Control  and  Prevention,  Room 
3000,  2920  Brandywine  Road,  Mail  Stop 
E-18,  Atlanta,  GA  30341-4146. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  inde[>endent  review  group 
appointed  by  CDC. 

1.  Needs  Statement  (15  Points)  The 
extent  to  which  the  applicant  identifies 
specific  needs  related  to  the  purposes  of 
the  program. 


2.  Capability  and  Experience  (15 
Points)  The  extent  to  which  the 
organization  has  the  capability  and 
experience  to  develop  national 
community-based  oral  disease 
prevention  and  health  promotion 
programs  emd  to  develop  State  and  local 
infrastructure  necessary  for  their 
success.  The  extent  to  which  the 
proposed  network  of  affiliate 
organizations,  programs,  coalitions,  and 
volunteer  groups  possess  capacity  to 
perform  projects  of  a  national  scope. 

3.  Objectives  (10  Points) 

The  degree  to  which  short-and  long- 
term  objectives  are  specific,  time- 
phased,  measurable,  and  realistic. 

4.  Operational  Plan  (25  Points) 

The  adequacy  of  the  applicant's  plan 
to  carry  out  the  proposed  activities. 

5.  Evaluation  Plan  (15  Points) 
The  extent  to  which  the  evaluation 

plan  provides  methods  of  monitoring 
progress  toward  meeting  project 
objectives. 

6.  Program  Management  (20  Points) 
The  extent  to  which  proposed  staff 

meet  requirements  and  possess  the 
experience  and  capacity  to  perform  the 
project. 

The  applicant  must  provide  evidence 
of  the  number  and  type  of  field  staff  that 
are  ciirrently  active  in  at  least  seven  of 
the  10  PHS  regions  within  the  United 
States. 

7.  Budget  (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable  and  consistent  with  the 
purpose  and  objectives  of  the  program. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  an  original  plus 
two  copies  of 

1.  semiannual  progress  reports; 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period; 

3.  final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to:  Locke  Thompson, 
Grants  Management  Specialist,  Grants, 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  Room  3000, 
2920  Brandywine  Road,  Mail  Stop  E-18, 
Atlanta,  GA  30341-4146 

The  following  additional 
requirements  are  applicable  to  this 
program  and  are  incorporated  herein  by 
reference.  For  a  complete  description  of 
each,  see  Attachment  1  in  the 
application  kit. 
AR-9  Paperwork  Reduction  Act 

Requirements 
AR-10  Smoke-Free  Workplace 

Requirements 


AR-1 1  Healthy  People  2000 
AR-12  Lobbying  Restrictions 
AR-1 5  Proof  of  Nonprofit  Status 

L  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder  the 
Public  Health  Service  Act,  Sections 
317(k)(2)(42  U.S.C.  247b  (k)(2)],  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  nimiber  is  93.283. 

J.  Where  to  Obtain  Additional 
Information 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888  472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Annoimcement  nimiber  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  docimients, 
business  management  technical 
assistance  may  be  obtained  bom:  Locke 
Thompson,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  99043,  Centers  for 
Disease  Control  and  Prevention,  Room 
3000,  2920  Brandywine  Road,  Mail  Stop 
E-18,  Atlanta,  GA  30341-4146, 
Telephone  (770)  488-2749,  E-mail: 
lxtl@cdc.gov. 

For  program  technical  assistance, 
contact:  Scott  M.  Presson,  Program 
Director,  Division  of  Oral  Health, 
National  Center  for  Chronic  Disease 
Prevention,  and  Health  Promotion, 
Centers  for  Disease  Control  and 
Prevention  4770  Buford  Hwy,  NE.,  Mail 
Stop  F-10,  Atlanta,  GA  30341-3724, 
Telephone,  (770)488-6056,  E-mail: 
skp4@cdc.gov. 

See  also  the  CDC  home  page  on  the 
Internet:  http://www.cdc.gov. 

Dated:  March  30. 1999. 

Jane  M.  Sparks, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  99-«174  Filed  4-5-99;  8:45  am] 

BHJJNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  for  Energy- 
Related  Epidemiologic  Research  and 
Subcommittee  for  Community  Affairs: 
Meetings  * 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
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Control  and  Prevention  [CDC] 
announces  the  following  committee 

meetings. 

Name:  Advisory  Committee  for  Energy- 
Related  Epidemiologic  Research  (ACERER). 

Times  and  Dates:  8:30  a.m.-5  p.m.,  April 
20, 1999;  8:30  a.m.-5  p.m.,  April  21, 1999. 

Place:  Hyatt  Regency  Knoxville,  500  Hill 
Avenue  SE,  Knoxville,  Tennessee  37915, 
telephone  423/637-1234,  fax  423/522-5911. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  100  people. 

Purpose:  This  committee  is  charged  with 
providing  advice  and  recommendations  to 
the  Secretary,  HHS;  the  Assistant  Secretary 
for  Health;  the  Director,  CDC;  and  the 
Administrator,  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  on 
establishment  of  a  research  agenda  and  the 
conduct  of  a  research  program  pertaining  to 
energy-related  analytic  epidemiologic 
studies. 

Matters  to  be  Discussed:  Agenda  items  will 
include  update  presentations  from  the 
National  Center  for  Environmental  Health 
(NCEH),  the  National  Institute  for 
Occupational  Safety  and  Health  (NIOSH), 
and  ATSDR  on  the  progress  of  current 
studies  and  proposed  research  agendas;  a 
presentation  of  the  historical  overview  of 
ACERER;  a  review  of  current  NCEH  and 
NIOSH  research  agendas;  a  discussion  of 
prospective  studies  of  clean-up  workers — 
Government  and  community;  an  explanation 
of  how  the  Subcommittee  for  Commimity 
Affairs  (SCA)  relates  to  the  full  ACERER;  a 
discussion  of  the  continuing  issues  related  to 
the  National  Cancer  Institute  (NCI)  report;  a 
discussion  of  research  Eigenda  formulation; 
and  a  report  on  community  health  centers. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Michael  J.  Sage,  Executive  Secretary, 
ACERER,  and  Acting  Deputy  Director, 
Division  of  Environmental  Hazards  and 
Health  Effects  (DEHHE),  NCEH,  CDC  4770 
Buford  Highway,  NE,  (F28),  Atlanta,  Georgia 
30341-3724,  telephone  770/488-7044. 

Name:  Subcommittee  for  Community 
Affairs  (SCA),  ACERER 

Tijne  and  Date:  8:30  p.m.-5  p.m.,  April  22, 
1999. 

Place:  Oak  Ridge  Mall,  333  Main  Street, 
Oak  Ridge,  Tennessee  37830,  telephone  423/ 
482-2008,  fax  423/481-3429. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  100  people. 

Purpose:  This  subcommittee  advises 
ACERER  on  matters  related  to  community 
needs. 

Matters  to  be  Discussed:  Agenda  items  virill 
include  update  presentations  &t)m  NCEH, 
NIOSH,  and  ATSDR  on  the  progress  of 
current  studies;  a  discussion  of  subcommittee 
recommendations  and  public  involvement 
activities.  There  will  also  be  an  update  on  the 
SCA  work  group  progress. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Steven  A.  Adams,  Executive  Secretary,  SCA, 
ACERER,  Radiation  Studies  Branch.  DEHHE, 


NCEH,  CDC,  4770  Buford  Highway,  NE,  (F- 
28),  Atlanta,  Georgia  30341-3724,  telephone 
770/488-7040.  fax  770/488-7044. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  aimouncements  of  meetings  and 
other  committee  management  activities  for 
both  the  CDC  and  ATSDR. 

Dated:  March  25, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  99-8411  Filed  4-5-99;  8:45  am] 

BILLING  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

The  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  Announces  the 
Foliowirtg  Meeting 

Name:  Study  Protocol  Peer  Review 
Meeting:  Limg  Cancer  Among  Workers 
Exposed  to  External  Ionizing  Radiation. 

Time  and  Date:  9  a.m.-3:30  p.m.,  May 
24, 1999. 

Place:  NIOSH,  Hamilton  Laboratories, 
Hamilton  Auditoriiun,  5555  Ridge 
Avenue,  Cincinnati,  Ohio  45213. 

Status:  Open  to  the  public,  limited  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50 
people. 

Purpose:  The  purpose  of  this  meeting 
is  to  obtain  expert  advice  regarding 
technical  and  scientific  aspects  of  the 
study  "Multi-Site  Case-Control  Study  of 
Limg  Cancer  and  External  Ionizing 
Radiation"  being  conducted  at  NIOSH. 
Participants  on  the  Peer  Review  Panel 
will  review  the  study  protocol  and 
advise  on  the  conduct  of  the  study. 
Viewpoints  and  suggestions  from 
industry,  labor,  academia,  other 
government  agencies  and  the  public  are 
invited. 

Contact  Person  for  More  Information: 
Larry  J.  Elliott,  MSPH,  C.I.H..  Health- 
Related  Energy  Research  Branch, 
Division  of  Surveillance,  Hazard 
Evaluations,  and  Field  Studies,  NIOSH, 
CDC,  4676  Columbia  Parkway,  M/S 
R-44,  Cinciimati,  Ohio  45226, 
telephone  513/841-4400. 

The  Director,  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  annoimcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 


Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  March  25, 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  99-8404  Filed  4-5-99;  8:45  am] 

BILLING  CODE  4160-1»-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Interim  Polio  Vaccine  Information 
Materials;  New  Vaccine  Information 
Materials  for  Hepatitis  B,  Haemophilus 
Influenzae  Type  b  (HIb),  and  Varicella 
(Chickenpox)  Vaccines,  and  Revised 
Vaccine  Information  Materials  for 
Measles,  Mumps,  Rubella  (MMR) 
Vaccines;  Notices 

Correction 

Notices  published  in  the  Federal 
Register  on  February  23, 1999  [64  FR 
9040]  beginning  on  page  9041  make  the 
following  Corrections: 

Polio 

On  page  9041,  2nd  column,  imder  #2: 
The  sentence  "Both  vaccines  work 
well."  should  be  moved  to  appear  after 
"Oral  Polio  Vaccine  Drops  by  Mouth"  It 
should  read: 
IPV 

Inactivated  Polio  Vaccine 
A  shot 
OPV 

Oral  Polio  Vaccine 
Drops  by  mouth 
Botn  vaccines  work  well. 

Page  9041,  3rd  coliunn,  under  #4,  last 
paragraph,  3rd  line  from  end:  replace 
"helps  to  protect"  with  "protects". 

Page  9041,  3rd  colmnn,  heading  for 
#5:  should  read  "Some  Children  Should 
Get  Only  Shots  and  Some  Should  Get 
Only  Drops"  (no  period  in  the  middle). 
Page  9044,  List  of  Telephone  Numbers 
Massachusetts:  should  be  (617)  983- 

6800 
Nevada:  should  be  (775)  684-5900 
New  Hampshire:  should  be  (603)  271- 

4482 
New  Jersey:  should  be  (609)  588-7512 
Washington  state:  should  be  (360)  664- 

8688 

Hepatitis  B 

Page  9045, 1st  column,  under  #5  near 
bottom:  "Mild  P.problems"  should  be 
"Mild  Problems" 

Haemophilus  Influenzae  Type  B 

Page  9045,  3rd  column,  under  #1, 
under  bullet  Death:  "and  nearly  1,000 
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died."  should  read  "and  nearly  1,000 
people  died." 

On  page  9046,  1st  column,  heading 
for  #5:  Should  read  "What  if  there  is  a 
moderate  or  severe  reaction?"  (not 
problem) 

All  other  information  and 
requirements  of  the  notice  remain  the 
same. 

Dated:  March  31.  1999. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  99-6410  Filed  4-5-99;  8:45  ami 
8MJJNQ  COOE  4163-1»-<> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99F-0720] 

Aralcawa  Chemical  Industries,  Ltd.; 
Rling  of  Food  Additive  Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Arakawa  Chemical  Industries,  Ltd. 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
expand  the  safe  use  of  hydrogenated 
aromatic  petroleum  hydrocarbon  resins 
for  use  in  blends  with  polymers 
intended  for  contact  with  food. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  May  6, 1999. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Adnunistiation,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  M.  Waldron,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3089. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  9B4653)  has  been  filed  by 
Arakawa  Chemical  Industries,  Ltd.,  c/o 
Keller  and  Heckman,  LLP,  1001  G  St. 
NW..  suite  500  West,  Washington,  DC 
20001.  The  petition  proposes  to  amend 
the  food  additive  regulations  in  21  CFR 
part  178 — ^Indirect  Food  Additives: 
Adjuvants,  Production  Aids,  and 
Sanitizers  and  in  §  177.1520  Olefin 
polymers  (21  CFR  177.1520)  to  expand 


the  safe  use  of  hydrogenated  aromatic 
petroleiun  hydrocarbon  resins,  for  use 
in  blends  with  polymers  intended  for 
contact  with  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  issued  imder 
the  National  Environmental  Policy  Act 
(40  CFR  1501.4(b)),  the  agency  is 
placing  the  environmental  assessment 
submitted  with  the  petition  that  is  the 
subject  of  this  notice  on  public  display 
at  the  Dockets  Management  Branch 
(address  above)  for  public  review  and 
comment.  Interested  persons  may,  on  or 
before  May  6,  1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  niunber  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
FDA  will  also  place  on  public  display 
any  amendments  to,  or  conmients  on, 
the  petitioner's  environmental 
assessment  without  further 
announcement  in  the  Federal  Register. 
If,  based  on  its  review,  the  agency  finds 
that  an  environmental  impact  statement 
is  not  required  and  this  petition  results 
in  a  regidation,  the  notice  of  availability 
of  the  agency's  finding  of  no  significant 
impact  and  the  evidence  supporting  that 
finding  will  be  published  widi  the 
regidation  in  the  Federal  Register  in 
accordance  with  21  CFR  25.40(c). 

Dated:  March  22, 1999. 
Laura  M.  Tarantino, 

Acting  Director,  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  99-8441  Filed  4-5-99;  8:45  am] 

BILUNG  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99F-0719] 

The  Procter  &  Gamble  Co.;  niing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  The  Procter  &  Gamble  Co.  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  olestra  in 


place  of  fats  and  oils  in  prepackaged, 
impopped  popcorn  kernels  that  are 
ready-to-heat. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  May  6, 1999. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  D.  Ditto,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-206),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3090. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  9A4652)  has  been  filed  by 
The  Procter  &  Gamble  Co.,  Winton  Hill 
Technical  Center,  6071  Center  Hill  Ave., 
Cincinnati,  OH  45224.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  172.867  Olestra  (21  CFR 
172.867)  to  provide  for  the  safe  use  of 
olestra  in  place  of  fats  and  oils  in 
prepackaged,  impopped  popcorn 
kernels  that  are  ready-to-heat. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encoiu-age  public  participation 
consistent  with  regulations  issued  imder 
the  National  Environmental  Policy  Act 
(40  CFR  1501.4(b)),  the  agency  is 
placing  the  environmental  assessment 
submitted  with  the  petition  that  is  the 
subject  of  this  notice  on  public  display 
at  the  Dockets  Management  Branch 
(address  above)  for  public  review  and 
comment.  Interested  persons  may,  on  or 
before  May  6, 1999,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Conunents  are  to  be  identified 
with  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
FDA  will  also  place  on  public  display 
any  amendments  to,  or  comments  on, 
the  petitioner's  environmental 
assessment  without  further 
announcement  in  the  Federal  Register. 
If,  based  on  its  review,  the  agency  finds 
that  an  environmental  impact  statement 
is  not  required  and  this  petition  results 
in  a  regulation,  the  notice  of  availability 
of  the  agency's  finding  of  no  significant 
impact  and  the  evidence  supporting  that 
finding  will  be  published  with  the 
regulation  in  the  Federal  Register  in 
accordance  with  21  CFR  25.40(c). 


Federal  Register / Vol.  64.  No.  65 /Tuesday,  April  6..  1999 /Notices 


16743 


Dated:  March  22, 1999. 
Laura  M.  Tarantino, 

Acting  Director,  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  99-8442  Filed  4-5-99;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Administration 
[Docket  No.  98P-1121] 

Grated  Parmesan  Clieese  Deviating 
From  Identity  Standard;  Temporary 
Permit  for  Maritet  Testing 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  temporary  permit  has  been  issued 
to  Kraft  Foods,  Inc.,  to  market  test  a 
product  designated  as  "100%  Grated 
Parmesan  Cheese"  that  deviates  from 
the  U.S.  standards  of  identity  for 
parmesan  cheese  and  grated  cheeses. 
The  purpose  of  the  temporary  permit  is 
to  allow  the  applicant  to  measure 
consimier  acceptance  of  the  product, 
identify  mass  production  problems,  and 
assess  commercial  feasibility,  in  support 
of  a  petition  to  amend  the  standard  of 
identity  for  parmesan  cheese. 
DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  July  6, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loretta  A.  Carey,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-158),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-5099. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341),  FDA 
is  giving  notice  that  a  temporary  permit 
has  been  issued  to  Kraft  Foods,  Inc., 
Three  Lakes  Dr.,  Northfield,  EL  60093. 

The  permit  covers  86  million  poimds 
of  interstate  marketing  tests  products 
identified  as  "grated  parmesan  cheese" 
that  deviate  from  the  U.S.  standard  of 
identity  for  parmesan  cheese  (21  CFR 
133.165)  and  grated  cheeses  (21  CFR 
133.146)  in  that  the  product  is 
formulated  by  using  a  different  enzyme 
technology  that  fully  cures  the  cheese  in 
6  months  rather  than  10  months.  The 


test  product  meets  all  the  requirements 
of  the  standards  with  the  exception  of 
this  deviation.  Because  test  preferences 
vary  by  area,  along  with  social  and 
environmental  differences,  the  purpose 
of  this  permit  is  to  test  the  product 
throughout  the  United  States. 

Under  this  temporary  permit,  the 
parmesan  cheese  will  be  test  marketed 
as  grated  parmesan  cheese.  The  test 
product  will  bear  the  name  "100% 
Grated  Parmesan  Cheese." 

This  permit  provides  for  the 
temporary  marketing  of  86  million 
poimds  of  grated  parmesan  cheese  in 
retail  containers  of  various  sizes.  The 
test  product  will  be  manufactiu^d  at 
Kraft  Foods,  Inc.,  10800  Avenue  184, 
Tulare,  CA  93274.  The  product  will 
then  be  shipped  to  Kraft  Foods  Inc., 
1007  Town  Line  Rd.,  Wausau,  WI 
54401,  where  it  is  aged,  grated,  and 
packaged  for  distribution.  The  product 
will  be  distributed  throughout  the 
United  States. 

The  information  panel  of  the  labels 
will  bear  nutrition  labeling  in 
accordance  with  21  CFR  101.9.  Each  of 
the  ingredients  used  in  the  food  must  be 
declared  on  the  labels  as  required  by  the 
applicable  sections  of  21  CFTl  part  101. 

This  permit  is  effective  for  15  months, 
beginning  on  the  date  the  food  is 
intooduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  July  6,  1999. 

Dated:  March  29, 1999. 
Kenneth  J.  Faici, 

Acting  Director,  Office  of  Food  Labeling, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  99-8440  Filed  4-5-99;  8:45  am) 

BiLUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Administration 
[Docket  No.  96G-0096] 

The  Flax  Council  of  Canada; 
Withdrawal  of  GRAS  Affirmation 
Petition 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
withdrawal,  without  prejudice  to  a 
future  filing  of  a  petition  (GRASP 
5G0416)  proposing  to  affirm  that  the  use 
of  low  linolenic  acid  flaxseed  oil  is 
generally  recognized  as  safe  (GRAS)  as 
a  food  oil. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  J.  Lin,  Center  for  Food  Safety 


and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3103. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
March  27, 1996  (61  FR  13505),  FDA 
aimounced  that  a  petition  (GRASP 
5G0416)  had  been  filed  by  the  Flax 
Council  of  Canada,  465-167  Lombard 
Ave..  Winnipeg,  MB  R3B  0T6,  Canada. 
This  petition  proposed  that  the  use  of 
low  linolenic  acid  flaxseed  oil  as  a  food 
oil  be  affirmed  as  GRAS. 

The  Flax  Council  of  Canada  has  now 
withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated:  March  17, 1999. 
Eugene  C  Coleman, 
Acting  Director,  Office  ofPremarket 
Approval.  Center  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc.  99-8443  Filed  4-5-99;  8:45  am] 

BILUNG  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Administration 
[Docket  No.  990-0557] 

"Guidance  for  Industry:  Public  Health 
Issues  Posed  by  the  Use  of  Nonhuman 
Primate  Xenografts  In  Humans;" 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  document 
entitled  "Guidance  for  Industry:  Public 
Health  Issues  Posed  by  the  Use  of 
Nonhiunan  Primate  Xenografts  in 
Humans."  The  guidance  document  is 
being  issued  in  response  to  public 
comments  and  recent  interest  among 
clinical  investigators  in  using 
nonhuman  primate  xenografts  in  the 
near  future.  The  docimient  is  intended 
to  provide  guidance  on  nonhuman 
primate  xenotransplantation  in  himians. 
DATES:  Written  comments  may  be 
submitted  at  any  time,  however, 
comments  shoiJd  be  submitted  by  July 
6, 1999,  to  ensiu«  adequate 
consideration  in  preparation  of  a  revised 
document,  if  warranted.  The  agency  is 
soliciting  public  comment  but  is 
implementing  this  guidance  document 
immediately  because  of  the  public 
health  concerns  related  to  the  use  of  live 
cells,  tissues,  and  organs  fitim 
nonhuman  primate  xenografts  in 
hiunans. 
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ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  document 
entitled  "Guidance  for  Industry:  Public 
Health  Issues  Posed  by  the  Use  of 
Nonhuman  Primate  Xenografts  in 
Himians"  to  the  Office  of 
Commimication,  Training,  and 
Manufacturers  Assistance  (HFM— 40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
Rockville.  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
The  guidance  docimient  may  also  be 
obtained  by  mail  by  calling  the  CBER 
Voice  Information  System  at  1-800- 
835-^709  or  301-827-1800,  or  by  fax  by 
calling  the  FAX  Information  System  at 
1-888-CBER-FAX  or  301-827-3844. 
See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  guidance  document. 

Submit  written  conunents  on  the 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061.  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  A.  Butler,  Center  for  Biologies 
Evaluation  and  Research  {HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  guidance  document  entitled 
"Guidance  for  Industry:  Public  Health 
Issues  Posed  by  the  Use  of  Nonhuman 
Primate  Xeno^^fts  in  Humans."  The 
docimient  provides  guidance  to  industry 
concerning:  (1)  The  potential  public 
health  risks  posed  by  nonhuman 
primate  xenografts;  (2)  the  need  for 
further  scientific  research  and 
evaluation  of  these  risks,  particidarly 
infectious  agents;  and  (3)  the  need  for 
public  discussion  concerning  these 
issues. 

Concerns  have  arisen  in  the  last  few 
years  about  the  potential  infectious 
disease  and  public  health  risks 
associated  with  xenotransplantation, 
particularly  nonhuman  primate 
xenotransplantation.  For  the  purpose  of 
this  guidance  document, 
xenotransplantation  is  defined  as  any 
procedure  that  involves  the  use  of  live 
cells,  tissues,  or  organs  from  a 
nonhuman  animal  source  transplanted 
or  implanted  into  a  human,  or  used  for 
ex  vivo  contact  with  human  body  fluids, 
cells,  tissues,  or  organs  that  are 
subsequently  given  to  a  human 
recipient.  In  addition,  defined  for  the 
purpose  of  this  dociunent,  xenografts 


include  live  cells,  tissues,  or  organs 
from  a  nonhuman  animal  source  used 
for  xenotransplantation. 

In  developing  the  guidance,  FDA 
considered  niunerous  sources  of 
information,  including  concerns  raised 
in  public  comments  to  the  "Draft  Public 
Health  Service  (PHS)  Guideline  on 
Infectious  Disease  Issues  in 
Xenotransplantation"  (61  FR  49920, 
September  23, 1996)  and  concerns 
voiced  by  the  scientific  and  lay 
community  at  the  public  workshops  on 
xenotransplantation  entitled  "Cross- 
Species  Infectivity  and  Pathogenesis" 
held  on  July  21  and  22, 1997,  and 
"Developing  U.S.  Public  Health  Service 
Policy  in  Xenotransplantation"  held  on 
January  21  and  22, 1998,  sponsored  by 
PHS. 

The  approach  outlined  in  the 
guidance  document  has  been  accepted 
by  the  other  PHS  agencies  including  the 
National  Institutes  of  Health,  the 
Centers  for  Disease  Confrol  and 
Prevention,  and  the  Health  Resources 
and  Services  Administration,  as  well  as 
the  Department  of  Health  and  Human 
Services  Working  Group  on 
Xenotransplantation.  The  agency  is 
aware  that  other  species  of  animals  have 
been  used  and  are  proposed  as  future 
sources  of  xenografts  and  may  pose 
infectious  disease  risks.  The  public 
health  issues  raised  by 
xenotransplantation,  regardless  of 
source  animal  species,  will  continue  to 
receive  scientific  evaluation  and 
discussion  by  appropriate  Federal 
agencies  and  advisory  committees. 

The  guidance  document  represents 
the  agency's  current  thinking  on  the 
potential  public  health  risks  posed  by 
the  use  of  nonhuman  primate  xenografts 
in  humans,  and  the  consequent  need  for 
further  scientific  evaluation  and  public 
discussion  of  this  issue.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirement  of  the 
applicable  statute,  regulations,  or  both. 
As  with  other  guidance  docimients, 
FDA  does  not  intend  this  document  to 
be  all-inclusive  and  cautions  that  not  all 
information  may  be  applicable  to  all 
situations.  The  document  is  intended  to 
provide  information  and  does  not  set 
forth  requirements. 

n.  Comments 

The  agency  notes  that  measures  taken 
during  the  production  of  some 
nonhuman  primate  xenografts  products, 
such  as  extensive  preclinical 
xenotransplant  product  testing  for 
infectious  agents,  genetic  engineering, 
enclosure  of  the  product  in  a 


semipermeable  Ijarrier,  and/or  the  use  of 
well-characterized  cell  lines  which  have 
been  handled  in  a  maimer  to  avoid  the 
introduction  of  new  pathogens,  could 
potentially  provide  greater  control  of 
infectious  disease  risks.  The  agency 
specifically  solicits  comments  on  the 
potential  for  such  measures,  alone  or  in 
combination,  to  substantially  reduce  the 
risks  posed  by  nonhuman  primate 
xenotransplantation.  The  agency  is 
soliciting  public  comment  but  is 
implementing  this  guidance  document 
immediately  because  of  the  public 
health  concerns  related  to  the  use  of  live 
cells,  tissues  and  organs  from 
nonhuman  primate  xenografts  in 
humans. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
guidance  document.  Written  comments 
may  be  submitted  at  any  time,  however, 
comments  shoiUd  be  submitted  by  July 
6, 1999,  to  ensure  adequate 
consideration  in  preparation  of  a  revised 
document,  if  warranted.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  individuals  may  submit  one 
copy.  Comments  should  be  identified 
with  the  docket  number  found  in  the 
brackets  in  the  heading  of  this 
document.  A  copy  of  the  guidance 
document  and  received  comments  are 
avetilable  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  using  the 
Worid  Wide  Web  (WWW).  For  WWW 
access,  connect  to  CBER  at  "http:// 
www.fda.gov/cber/guidelines.htm". 

Dated:  March  30, 1999. 
WiUiam  K.  Hubbard, 
Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  99-8439  Filed  4-5-99;  8:45  ami 
BILLINQ  CODE  4160-01-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4442-N-09] 

Notice  Of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
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review,  as  reqiiired  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  are  due  June  7, 1999. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  0MB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Office  of  PoUcy 
Development  &  Research,  Department  of 
Housing  and  Urban  Development,  451- 
7th  Street,  SW,  Room  8226,  Washington, 
DC  20410-6000. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Laurent  V.  Hodes  or  Robert  W.  Gray, 
Office  of  Policy  Development  and 
Research,  Department  of  Housing  and 
Urban  Development.  451  7th  St.,  SW, 
Room  8154,  Washington,  DC  20410- 
6000.  telephone  202-708-5537 
extension  5736  or  5732.  (This  is  not  a 
toll-free  niunber.)  A  copy  of  the 
proposed  forms  and  other  available 
docimients  to  be  submitted  to  OMB  may 
be  obtained  from  Mr.  Hodes  or  Mr.  Gray. 
SUPPt^MENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
iaformation  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  use  of 
appropriate  automated  collection 
te(imiques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Titie  of  Proposal:  Reinstatement, 
"Customer-Survey  of  Households  Living 
in  Federally  Assisted  Units,"  OMB 
Control  Number:  2528-0170,  Expired 
04/30/98. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use: 

HUD  recently  developed  and  tested  a 
cost-effective  mail  survey  instrument  for 
assessing  resident  satisfection  with,  and 
rating  of,  housing  units  assisted  through 
HUD  programs.  This  survey,  which 


elicits  renters'  ratings  of  their  housing, 
provided  high  response  rates  and  high 
levels  of  agreement  with  independent 
condition  ratings  by  professional 
inspectors.  HUD  plans  to  implement 
this  siuvey  as  an  ongoing  tool  to  assess 
customer  ratings  of  housing  assisted 
through  the  Section  8  Certfficate  and 
Voucher  programs.  For  limited 
evaluative  or  comparative  purposes, 
HUD  may  also  use  this  survey  to  assess 
resident  ratings  of  other  Federal  housing 
assistance  programs. 

This  survey  will  provide  feedback  to 
help  local  housing  agencies  improve 
their  Section  8  programs,  and  will  help 
HUD  to  focus  its  monitoring  and 
technical  assistance  resources  where 
program  performance  most  needs 
improvement.  It  will  also  provide 
HUD's  policy,  budget,  and  program 
managers  with  improved  measures  for 
tracking  national  housing  conditions 
over  time. 

Members  of  the  affected  public: 
Households  receiving  assistance  from 
the  Section  8  Certificate  or  Voucher 
Programs. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Information  will  be 
collected  by  an  annual  mail  survey  of 
267,000  of  the  1.4  million  households 
who  are  assisted  through  the  Section  8 
Certfficate  and  Voucher  programs.  The 
survey  will  take  approximately  15 
minutes  to  complete  for  an  annual  total 
of  66,750  hours  of  respondent  burden. 
Because  the  survey  will  be  administered 
to  a  sample  of  households,  and  because 
of  turnover  in  the  Section  8  programs, 
most  households  will  not  be  asked  to 
complete  the  survey  two  years  in  a  row. 

Status  of  the  proposed  information 
collection:  The  original  information 
collection  was  suspended  at  the 
termination  of  HUD's  pilot  testing.  This 
proposed  reinstatement  is  pending 
submission  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance. 

Authority:  Sec.  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  March  29, 1999. 
Lawrence  L.  Thompson, 
General  Deputy  Assistant  Secretary  for  Policy 
Development  and  Research. 
(FR  Doc.  99-8399  Filed  4-5-99;  8:45  amj 

mXING  CODE  4210-62-M 


DEPARTMENT  OF  THE  INTERIOR 

Hah  and  Wildlita  Service 

Receipt  of  an  Application  for  an 
Incidental  Take  Permit  for 
Construction  on  a  Slngle^amlly  Lot,  In 
Volusia  County,  FL 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice. 

SUMMARY:  Linda  B.  Walters  (Applicant), 
is  seeking  an  incidental  take  permit 
(ITP)  from  the  Fish  and  WildUfe  Service 
(Service),  pursuant  to  section  10(a)(1)(B) 
of  the  Endangered  Species  Act  of  1973 
(Act),  as  amended.  The  ITP  would 
authorize  incidental  take  of  the  Florida 
scrub-jay  (Aphelocoma  coerulescens) 
and  the  eastern  indigo  snake 
[Drymarchon  corals  couperi),  both 
threatened  species,  on  a  single  family 
lot  for  a  period  of  twenty  (20)  years.  The 
proposed  taking  is  incidental  to  land 
clearing  and  other  activities  associated 
with  the  construction  of  a  single  family 
home  on  a  .685-acre  lot  in  Volusia 
County.  Florida  (Project).  Surveys  on 
the  Project  site  indicate  that  one  family 
of  Florida  scrub-jays  occupies  the 
Project  site.  No  eastern  indigo  snakes 
have  been  reported  on  the  property; 
however,  the  Applicant  has  requested 
that  the  eastern  indigo  snake  be 
included  in  the  FTP  based  on  the  chance 
that  this  species  could  occur  on  the 
project  site.  A  description  of  the 
mitigation  and  minimization  measures 
outlined  the  Applicant's  Habitat 
Conservation  Plan  (HCP)  to  address  the 
effects  of  the  Project  to  the  protected 
species  is  as  described  further  in  the 
SUPPi-EMENTARY  INFORMATION  section 
below. 

Fiulher,  the  Service  has  determined 
that  the  Applicant's  HCP  qualifies  as  a 
"low-effect"  HCP  as  defined  by  the 
Service's  Habitat  Conservation  Planning 
Handbook  (November  1996).  The 
Service  has  further  determined  that 
approval  of  the  HCP  qualifies  as  a 
categorical  exclusion  under  the  National 
Environmental  Policy  Act  (NEPA),  as 
provided  by  the  Department  of  Interior 
Manual  (516  DM  2.  Appendix  1  and  516 
DM  6.  Appendix  1). 

Copies  of  the  Applicant's  HCP  may  be 
obtained  by  making  a  request  to  the 
Regional  Office  (see  ADDRESSES). 
Requests  must  be  in  writing  to  be 
processed.  This  notice  is  provided 
pursuant  to  Section  10  of  the  Act  and 
NEPA  regulations  (40  CFR  1506.6). 

The  Service  specifically  requests 
information,  views,  opinions  fitim  the 
public  via  this  Notice,  including 
information  regarding  the  adequacy  of 
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the  HCP  as  measured  against  the 
Service's  FTP  issuance  criteria  foimd  in 
50  CFR  Parts  13  and  17. 
DATES:  Written  comments  on  the 
application  and  HCP  should  be  sent  to 
the  Service's  Regional  Office  (see 
ADDRESSES]  and  should  be  received  on 
or  before  May  6,  1999. 
ADDRESSES:  Persons  wishing  to  review 
the  HCP  may  obtain  a  copy  by  writing 
the  Service's  Southeast  Regional  Office, 
AUanta,  Georgia.  Dociunents  will  also 
be  available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service.  6620 
South  Point  Drive,  South,  Suite  310. 
Jacksonville,  Florida  32216-0912. 
Written  data  or  comments  should  be 
submitted  to  the  Regional  Office. 
Requests  for  the  documentation  must  be 
in  writing  to  be  processed.  Comments 
must  be  submitted  in  writing  to  be 
processed.  Please  reference  permit 
number  TE008789-0  in  such  comments, 
or  in  requests  of  the  dociunents 
discussed  herein. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  G.  Gooch,  Regional  Permit 
Coordinator,  (see  ADDRESSES  above), 
telephone:  404/679-7110,  facsimile: 
404/679-7081. 
SUPPLEMENTARY  INFORMATION: 
Aphelocoma  coenilescens  is 
geographically  isolated  from  other 
subspecies  of  scrub-jays  found  in 
Mexico  and  the  Western  United  States. 
The  Florida  scrub-jay  is  found  almost 
exclusively  in  peninsular  Florida  and  is 
restricted  to  scrub  habitat.  The  total 
estimated  population  is  between  7,000 
and  11,000  individuals.  Due  to  habitat 
loss  and  degradation  throughout  the 
State  of  Florida,  it  has  been  estimated 
that  the  Florida  scrub-jay  population 
has  been  reduced  by  at  least  half  in  the 
last  100  years.  Surveys  have  indicated 
that  one  family  of  Florida  scrub-jays 
inhabit  the  Project  site.  Construction  of 
the  Project's  infrastructure,  commercial 
construction  and  construction  of  the 
individual  home  sites  will  likely  result 
in  death  of,  or  injury  to,  Aphelocoma 
coenilescens  incidental  to  the  carrying 
out  of  these  otherwise  lawful  activities. 
Habitat  alteration  associated  with 
property  development  will  reduce  the 
availability  of  feeding,  shelter,  and 
nesting  habitat. 

Section  9  of  the  Act,  and 
implementing  regulations,  prohibits 
taking  the  Florida  scrub-jay  and  eastern 
indigo  snake.  Taking,  in  part,  is  defined 
as  an  activity  that  kills,  injures,  harms, 
or  harasses  a  Usted  endangered  or 


threatened  species.  Section  10(a)(1)(B) 
of  the  Act  provides  an  exemption,  imder 
certain  circumstances,  to  the  Section  9 
prohibition  if  the  taking  is  incidental  to, 
and  not  the  purpose  of  otherwise  lawful 
activities. 

Observations  by  Service  biologists 
documented  the  presence  of  one  family 
of  Florida  scrub-jays  and  use  of  suitable 
habitat  on  the  applicant's  property.  The 
.685  acres  of  occupied  habitat  on  the 
site  is  very  overgrown  due  to  fire 
suppression  and  a  lack  of  any  kind  of 
management.  The  surrounding  area  is 
intensely  developed  with  only  scattered 
fragments  of  scrub  habitat  remaining. 
No  evidence  of  eastern  indigo  snakes 
were  found  on  the  property;  however, 
the  applicant  is  requesting  to  be 
protected  under  an  incidental  take 
provision  since  this  wide  ranging 
species  potentially  may  use  the  site. 
Initial  construction  of  a  single  femily 
home  would  sufficiently  modify  and 
cause  impacts  to  occupied  Florida 
scrub-jay  habitat  on  the  project  site,  as 
to  meet  the  definition  of  "take"  in  the 
Act. 

The  HCP  describes  measures  the 
Applicant  will  take  to  avoid  and 
mitigate  such  taking  resulting  fitim  the 
Project.  To  minimize  impacts,  the 
Appliccint  will  ensure  clearing  of 
vegetation  within  150  feet  of  active 
nests  will  not  take  place  during  the 
nesting  season  for  Florida  scrub-jays 
(March  1  through  July  1).  Appendix  C 
of  the  habitat  conservation  plan  (HCP) 
details  the  avoidance  measures  that  the 
Applicant  has  agreed  to  implement  to 
reduce  potential  impacts  to  any  eastern 
indigo  snakes  which  may  be  found  on 
the  project  site.  To  mitigate  for  the  up 
to  .685  acres  of  occupied  habitat  that 
would  be  eliminated  on-site,  the 
applicant  will  contribute  $8631.00  to 
the  National  Fish  and  Wildlife 
Foundation  Fund  for  the  conservation 
and  management  of  the  Florida  scrub- 
jay.  This  money  will  be  used,  along  with 
other  funds  received  from  Section 
(a)(1)(B)  permits,  to  purchase  scrub-jay 
habitat  in  Volusia  County.  Florida.  "This 
amount  is  based  on  replacement  at  a 
rate  of  2:1  (replaced:  lost),  provides  a 
$1,000  per  acre  management 
endowment  for  perpetual  management, 
and  includes  a  five  percent  fee  for  the 
administration  of  the  National  Fish  and 
Wildlife  Foundation  account.  Once 
purchased,  the  land  will  be  transferred 
to  a  third  party  land  management 
organization  along  with  the  $1,000  per 
acre  management  endowment  for 
management  into  perpetuity.  This  will 
be  accomplished  through  the  use  of  a 
conservation  easement,  specifying  that 
the  land  be  left  undeveloped  and 
managed  into  perpetuity.  It  is  believed 


that  ensuring  the  protection  and 
viability  of  quality,  occupied  habitat  in 
a  large  contiguous  preserve  is  more 
beneficial  to  the  scrub-jay  and  indigo 
snake  than  any  on-site  mitigation  plan 
could  offer.  No  mitigation  other  than  the 
standard  protection  measures  are 
offered  for  the  eastern  indigo  snake, 
although  that  species  would  also 
generally  benefit  fi-om  conservation  and 
management  of  a  large  tract  of  land. 

As  earlier  stated,  the  Service  has 
determined  that  the  Plan  qualifies  as  a 
"low-effect"  HCP  as  defined  by  the 
Service's  Habitat  Conservation  Planning 
Handbook  (November  1996).  Low-effect 
HCPs  are  those  involving:  (1)  Minor  or 
negligible  effects  on  federally  listed  and 
candidate  species  and  their  habitats, 
and  (2)  minor  or  negligible  effects  on 
other  environmental  values  or 
resources.  The  Applicant's  HCP 
qualifies  for  the  following  reasons: 

1.  Approval  of  the  HCP  woidd  result 
in  minor  or  negligible  effects  on  the 
Florida  scrub-jay.  eastern  indigo  snake, 
and  their  habitats.  The  Service  does  not 
anticipate  significant  direct  or 
cumulative  effects  to  the  Florida  scrub- 
jay  or  eastern  indigo  snake  resulting 
fit)m  construction  of  the  Project. 

2.  Approval  of  the  HCP  would  not 
have  adverse  effects  on  known  unique 
geographic,  historic  or  cultiiral  sites,  or 
involve  unique  or  unknown 
environmental  risks. 

3.  Approval  of  the  HCP  would  not 
result  in  any  significant  adverse  effects 
on  public  health  or  safety. 

4.  The  project  does  not  require 
compliance  with  Executive  Order  11988 
(Floodplain  Management).  Executive 
Order  11990  (Protection  of  Wetlands),  or 
the  Fish  and  Wildlife  Coordination  Act. 
nor  does  it  threaten  to  violate  a  Federal. 
State,  local  or  tribal  law  or  requirement 
imposed  for  the  protection  of  the 
environment. 

5.  Approval  of  the  Plan  would  not 
establish  a  precedent  for  future  action  or 
represent  a  decision  in  principle  about 
future  actions  with  potentially 
significant  environmental  effects. 

The  Service  has  therefore  determined 
that  approval  of  the  Plan  qualifies  as  a 
categorical  exclusion  under  the  NEPA, 
as  provided  by  the  Department  of  the 
Interior  Manual  (516  DM  2.  Appendix  1 
and  516  DM  6,  Appendix  1).  No  further 
NEPA  docimientation  will  therefore  be 
prepared. 

The  Service  will  evaluate  the  HCP 
and  comments  submitted  thereon  to 
determine  whether  the  eastern  indigo 
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snake.  The  Service  will  also  evaluate 
whether  the  issuance  of  a  Section 
10(a)(1)(B)  ITP  complies  with  Section  7 
of  the  Act  by  conducting  an  intra- 
Service  Section  7  consultation.  The 
results  of  the  consultation,  in 
combination  with  the  above  findings, 
will  be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  the 
ITP;  the  final  decision  will  be  made  no 
sooner  than  30  days  from  the  date  of 
this  notice. 

Dated:  March  29, 1999. 
H.  Dale  Hall, 

Deputy  Regional  Director 

(FR  Doc.  99-8403  Filed  4-5-99;  8:45  ami 

BHJJNQ  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-610-09-0777-42] 

Meeting  of  ttw  Califomla  Deeert 
District  Advisory  Council 

SUMMARY:  Notice  is  hereby  given,  in 
accordance  with  Pub.  Ls.  92-463  and     . 
94-579,  that  the  California  Desert 
District  Advisory  Council  to  the  Bureau 
of  Land  Management,  U.S.  Department 
of  the  Interior,  will  participate  in  a  field 
tour  of  the  BLM-administered  public 
lands  within  the  West  Mojave 
Management  Planning  area  on 
Thursday,  May  6, 1999  from  8  a.ra.  to 
4  p.m.,  and  meet  in  formal  session  on 
Friday,  May  7  from  8  a.m.  until  noon 
and  1  p.m.  to  5  p.m.  and  on  Saturday, 
May  8  from  8  a.m.  to  12  noon.  The 
Friday  and  Saturday  meetings  will  be 
held  in  the  conference  room  at  the 
Barstow  Holiday  Inn,  located  at  1511 
East  Main  Street,  Barstow,  California. 

All  Desert  District  Advisory  Coimdl 
meetings  are  open  to  the  public.  Time 
for  public  comment  may  be  made 
available  by  the  Coimcil  Chairman 
during  the  presentation  of  various 
agenda  items,  and  is  scheduled  at  the 
beginning  of  the  meeting  for  topics  not 
on  the  agenda. 

Written  comments  may  be  filed  in 
advance  of  the  meeting  for  the 
California  Desert  District  Advisory 
Council,  c/o  Bureau  of  Land 
Management,  Public  Affairs  Office,  6221 
Box  Springs  Boulevard,  Riverside, 
California  92507-0714.  Written 
comments  also  are  accepted  at  the  time 
of  the  meeting  and,  if  copies  are 
provided  to  the  recorder,  will  be 
incorporated  into  the  minutes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carole  Levitzky  at  (909)  697-5217  or 
Doran  Sanchez  at  (909)  697-5220,  BLM 
California  Desert  District  Public  Affairs. 


Dated:  March  31. 1999. 
Tim  Salt. 
District  Manager. 

[FR  Doc.  99-8405  Filed  4-^5-99;  8:45  ami 
BIUJNG  CODE  4310-40-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-350-1020-00] 

Notice  of  Resource  Advisory  Council 
Meeting 

agency:  Bureau  of  Land  Management, 
Northeast  California  Resource  Advisory 
Council,  Susanville,  California. 

ACTION:  Notice  of  meeting. 

SMMIARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pub.  L.  92-463)  and  the  Federal  Land 
Policy  and  Management  Act  (Pub.  L. 
94-579),  the  U.S.  Bureau  of  Land 
Management's  Northeast  California 
Resource  Advisory  Council  wall  meet 
Thursday  and  Friday,  May  6  and  7, 
1999,  at  the  Bureau  of  Land 
Management's  Eagle  Lake  Field  Office, 
2950  Riverside  Drive,  Susanville,  CA. 

SUPPLEMENTARY  MFORMATION:  On 
Thursday,  May  6,  the  coimcil  will 
convene  at  9  a.m.  at  the  Bureau  of  Land 
Management's  Eagle  Lake  Field  Office, 
2950  Riverside  Drive,  Susanville,  CA.  At 
9:30  a.m.,  the  council  will  depart  for  a 
field  tour  of  the  Fort  Sage  Off  Highway 
Vehicle  Area  near  Doyle,  CA.  Members 
of  the  public  are  welcome  on  the  tour, 
but  they  must  provide  their  own 
transportation  in  a  high  clearance,  four- 
wheel-drive  vehicle.  The  tour  will 
return  to  Susanville  at  approximately  5 
p.m.  On  Friday,  the  coimcil  will 
convene  at  8  a.m.  at  the  Eagle  Lake  Field 
office  for  a  business  meeting. 

Agenda  items  include  an  update  from 
the  BLM  California  State  Office, 
discussion  about  the  RAC  meeting 
budget  for  the  remainder  of  the  fiscal 
year,  and  reports  from  managers  of  the 
BLM  Alturas,  Eagle  Lake  and  Surprise 
field  offices.  The  council  will  discuss 
off-highway  v^cle  management  issues 
in  eadi  field  office,  and  discuss 
development  of  management  guidelines 
for  off-highway  vehicles.  Public 
comments  will  be  taken  at  1  p.m. 
Depending  on  the  number  of  persons 
wishing  to  speak,  a  time  limit  could  be 
established. 


FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Fontana,  public  affairs  officer,  at  (530) 
257-5381. 
Linda  D.  Hanien, 

Eagie  Lake  Field  Manager. 

IFR  Doc.  99-8406  Filed  4-5-99;  8:45  am) 

MLUNQ  C006  4310-40-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  land  Management 
[AK-«30-1410-00-NPRA;  F-SSeOO] 

Designation  of  Additions  to  Special 
Areas  in  National  Petroleum  Reeerve- 
Aiaska;  Aiasica 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  provides  official 
publication  of  additions  to  the 
Teshekpuk  Lake  Special  Area  and  the 
Colville  River  Special  Area  located 
within  the  National  Petroleum  Reserve- 
Alaska  (NTR-A).  The  designation  of 
these  additions  is  pursuant  to  the  Naval 
Petroleum  Reserves  Act  of  1976,  and  in 
accordance  with  the  Record  of  Decision 
for  the  Northeast  National  Petroleimi 
Reserve-Alaska  Final  Integrated  Activity 
Plan/Environmental  Impact  Statement 
(L\P/EIS). 

DATES:  April  6, 1999. 
FOR  FURTICR  MFORMATION  CONTACT: 
Gene  Terland,  BLM  Alaska  State  Office. 
907-271-3344  or  Michael  Kunz.  BLM 
Northern  Field  Office,  907-474-2302. 
Mail  may  be  sent  to  the  Bureau  of  Land 
Management  (930),  Alaslu  State  Office, 
222  West  7th  Avenue,  #13,  Anchorage, 
Alaska  99513-7599. 

SUPPLEMENTARY  INFORMATION:  In  1977,  to 
assure  protection  of  significant 
subsistence,  recreational,  fish  and 
wildlife,  historical  and  scenic  values, 
the  Secretary  of  the  Interior  designated 
the  Teshekpuk  Lake  Special  Area  and 
Colville  River  Special  Area,  located 
within  the  NPR-A. 

In  1998,  the  BLM  prepared  the  lAP/ 
EIS  for  a  4.6-million-acre  area  within 
the  NPR-A  to  determine  the  appropriate 
multiple-use  management  consistent 
with  existing  statutory  direction  which 
encourages  oil  and  gas  leasing  while 
protecting  important  surface  resources 
and  uses.  In  order  to  meet  these 
management  responsibilities,  the  BLM 
recommended  the  Pik  EKmes  Land  Use 
Emphasis  Area  (LUEA)  be  added  to  the 
Teshekpuk  Lake  Special  Area  and  areas 
encompassing  the  Kikiakrorak  and 
Kogosukruk  Rivers  be  added  to  the 
Colville  River  Special  Area.  On  October 
7, 1998,  the  Secretary  of  the  Interior 
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signed  the  Record  of  Decision  adopting 
the  management  plan  and  directed  the 
BLM  to  add  the  lands  to  the  Teshekpuk 
Lake  and  Colville  River  Special  Areas. 
Therefore,  pursuant  to  section  104(b)  of 
the  Naval  Petroleum  Reserves 
Productions  Act  of  1976,  42  U.S.C.  6501 
(1994),  the  following  described  lands 
are  added  to  the  designated  Special 
Areas: 

Umiat  Meridian 

Teshekpuk  Lake  Special  Area  (Pik  Dunes 
LUEA) 

T.  10  N.,  R.  5  W.. 

Sees.  2  through  11,  inclusive; 

Sees.  14  through  23,  inclusive; 

Sees.  28,  29.  and  30. 
T.  11N.,R.  5W., 

Sees.  33,  34.  and  35. 

Colville  River  Special  Area  (Kikiakromk  and 
Kogosukruk  Rivers) 

Those  areas  which  are  approximately  2 
miles  on  either  side  of  the  Kikiakrorak  River 
downstream  from  T.  2  N.,  R.  4  W.,  and  2 
miles  on  either  side  of  the  Kogosukruk  River 
and  tributaries  downstream  from  T.  2  N.,  R. 
3  W.,  located  within: 

Tps.  1  through  7  N.,  R.  1  E. 
Tps.  2  through  8  N.,  R.  2  E. 
Tps.  1  through  5  N.,  Rs.  1  and  2  W. 
Tps.  2,  3.  and  4  N.,  R.  3  W. 
Tps.  2,  and  3  N.,  R.  4  W. 
Dated:  March  30, 1999. 
Sally  Wisely, 
Acting  State  Director. 
(FR  Doc.  99-8402  Filed  4-5-99;  8:45  am] 
BILUNQ  CODE  4310-JA^ 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Evidence 

agency:  Judicial  Conference  of  the 
United  States  Advisory  Conunittee  on 
Rules  of  Evidence. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Evidence  will  hold  a  two-day 
meeting.  The  meeting  will  be  open  to 
public  observation  but  not  participation. 

DATES:  April  12-13,  1999. 

TIME:  8:30  a.m.  to  5:00  p.m. 

ADDRESSES:  Fordham  University  School 
of  Law,  140  West  62nd  Street,  Room 
430,  New  York.  New  York. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
D.C.  20544,  telephone  (202)  502-1820. 


Dated:  April  1,1999. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  99-8488  Filed  4-5-99;  8:45  am] 
BILUNG  CODE  2210-55-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

IMeeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Appellate  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States  Advisory  Committee  on 
Rules  of  Appellate  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Appellate  Procedure  will  hold 
a  two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation. 

DATES:  April  15-16,  1999. 

TIME:  8:30  a.m.  to  5:00  p.m. 

ADDRESSES:  Thurgood  Marshall  Federal 
Judiciary  Building,  Judicial  Conference 
Center,  One  Columbus  Circle,  NE, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1820. 

Dated:  April  1, 1999. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  99-8489  Filed  4-5^9;  8:45  am] 
BILLING  CODE  2210-55-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of  Civil 
Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States  Advisory  Committee  on 
Rules  of  Civil  Procedure. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Civil  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation. 

DATES:  April  19-20, 1999. 
time:  8:30  a.m.  to  5:00  p.m. 
ADDRESSES:  Salishan  Lodge,  7760 
Highway  101  North,  Gleneden  Beach, 
Oregon. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 


the  United  States  Coiuts,  Washington, 
D.C.  20544,  telephone  (202)  502-1820. 

Dated:  April  1, 1999. 
Jolu  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  99-8490  Filed  4-5-99;  8:45  am] 

BILUNG  CODE  2210-55-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Criminal  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rides  of  Criminal  Procediue. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Criminal  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation. 
DATES:  April  22-23, 1999. 
TIME:  8:30  a.m.  to  5:00  p.m. 
ADDRESSES:  Thurgood  Marshall  Federal 
Judiciary  Building,  Judicial  Conference 
Center,  One  Columbus  Circle,  NE, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1820. 

Dated:  April  1, 1999 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office 
[FR  Doc.  99-8491  Filed  4-5-99;  8:45  am) 
BILUNG  CODE  2210-5S-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Committee  on  Rules  of  Practice  and 
Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Committee  on  Rules  of 
Practice  and  Procedure. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Committee  on  Rules  of 
Practice  and  Procedure  will  hold  a  two- 
day  meeting.  The  meeting  will  be  open 
to  public  observation  but  not 
participation. 
DATES:  June  14-15, 1999. 
TIME:  8:30  a.m.  to  5:00  p.m. 
ADDRESSES:  Boston  College  Law  School, 
885  Centre  Street,  Newton  Centre, 
Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rides  Committee 
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Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1820. 

Dated:  April  1, 1999. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  99-8492  Filed  4-5-99;  8:45  am) 

BILLING  CODE  2210-«5-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advleory  Committee  on  Rules  of 
Criminal  Procedure 

agency:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Criminal  Procedure. 
ACTION:  Notice  of  open  meeting. 

summary:  The  Advisory  Committee  on 

Rules  of  Criminal  Procediue  will  hold  a 

two-day  meeting.  The  meeting  will  be 

open  to  public  observation  but  not 

participation. 

DATES:  June  21-22, 1999. 

TIME:  8:30  a.m.  to  5:00  p.m. 

ADDRESSES:  RiverPlace  Hotel,  1510 

Southwest  Harbor  Way,  Portland, 

Oregon. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

K.  Rabiej,  Chief,  Rules  Committee 

Support  Office,  Administrative  Office  of 

the  United  States  Courts,  Washington, 

D.C.  20544,  telephone  (202)  502-1820. 

Dated:  April  1, 1999. 
John  K.  Rabiei, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  99-8493  Filed  4-5-99;  8:45  am) 

BHJJNO  CODE  221 0-59-M 


JUDiaAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  ttie  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Bankruptcy  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 

Rules  of  Bankruptcy  Procedure  will 

hold  a  two-day  meeting.  The  meeting 

will  be  open  to  public  observation  but 

not  participation. 

DATES:  September  27-28, 1999. 

TIME:  8:30  a.m.  to  5:00  p.m. 

ADDRESS:  Jackson  Lake  Lodge,  Highway 

89  North,  Moran,  Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

K.  Rabiej,  Chief,  Rules  Committee 


Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
D.C.  20544,  telephone  (202)  502-1820. 

Dated:  April  1,1999. 
John  K.  Rabiej, 

Chief  Rules  Committee  Support  Office. 
[FR  Doc.  99-8494  Filed  4-5-99;  8:45  am] 

BILLma  COOE  2210-5S-lia 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  and  State  of  Connecticut 
V.  A.G.  Miller  Company,  Inc.,  et  al..  Civ. 
No.  399-CV-0471  &  0473  (JCH),  was 
lodged  on  March  16, 1999  with  the 
United  States  District  Court  for  the 
District  of  Connecticut.  The  United 
States'  complaint  seeks  to  recover, 
pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9601,  et  al., 
future  response  costs  to  be  inctured  by 
EPA  at  the  Old  Southington  Landfill 
Superfund  Site  located  in  the  town  of 
Southington,  Connecticut  ("Site"). 

The  proposed  Consent  Decree 
embodies  an  agreement  with  119  de 
minimis  PRPs  at  the  Site,  pursuant  to 
Section  122(g)  of  CERCLA,  42  U.S.C. 
9622(g),  to  pay  $828,831,  in  aggregate, 
in  settlement  of  claims  for  future 
response  costs  at  the  Site  and  claims  for 
natural  resource  damages  at  the  Site.  Of 
this  total,  $814,573  will  be  paid  to  the 
United  States  and  $14,258  will  be  paid 
to  the  Department  of  the  Interior 
("DOI").  The  monies  paid  to  the  United 
States  will  be  set  aside  for  the  purpose 
of  funding  futiu«  response  actions  at  the 
Site,  including  a  possible  future 
groundwater  remedy.  The  monies  paid 
to  DOI  will  be  set  aside  to  fund  a  future 
nattual  resoiut:e  damages  restoration 
project  in  connection  with  the  Site. 

TTie  proposed  Consent  Decree 
provides  the  119  de  minimis  settling 
defendants  with  a  release  for  civil 
Uability  for  EPA's  and  the  State's  future 
CERCLA  response  costs  and  natiu^ 
resoiut:e  damages  at  the  Site  for 
resoiut:es  tmder  the  trusteeship  of  the 
Secretary  of  the  Interior  and  the 
Secretary  of  Commerce,  through  the 
National  Oceanic  and  Atmospheric 
Administration,  and  under  the 
trusteeship  of  the  State. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 


comments  relating  to  the  proposed 
Consent  Decree. 

Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  D.C.  20044,  and  should 
refer  to  United  States  and  State  of 
Connecticut  v.  A.G.  Miller  Company, 
Inc.,  et  al..  DOJ  Ref.  No.  90-11-2-420/ 
1. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  U.S.  Courthouse,  915 
Lafayette  Blvd.,  Rm.  309,  Bridgeport,  CT 
06604;  the  Region  I  Office  of  the 
Environmental  Protection  Agency, 
Region  I  Records  Center,  90  Canal 
Street,  Fourth  Floor,  Boston,  MA  02203; 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  N.W.,  Third  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  Third  Floor,  N.W., 
Washington,  D.C.  20005.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$35.50  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Joel  Gross, 

Chief,  Environmenta]  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  99-8458  Filed  4-5-99:  8:45  am) 

B«XM6  CODE  4410-1S-H 


DEPARTMENT  OF  JUSTICE 

Notice  of  Consent  Judgments 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  38  FR  19029.  and 
42  U.S.C.  9622(d),  notice  is  hereby  given 
that  a  proposed  Consent  Decree  in 
United  States  v.  American  Board 
Companies,  Inc.,  C.I.  Liquidators  of  New 
York,  Inc.,  and  Great  American 
Industries,  Inc.,  DOJ  #  90-11-2-489,  Civ 
No.  99-CV-435  (TJM)  was  lodged  in  the 
United  States  District  Court  for  the 
Northern  District  of  New  York  on  March 
24, 1999.  The  Consent  Decree  resolves 
the  liability  of  the  Settling  Defendants 
imder  Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9606  and 
9607,  relating  to  the  Vestal  Water 
Supply  Well  1-1  Superfund  Site, 
located  in  the  town  of  Vestal,  Broom 
County,  New  York  (the  "Site"). 
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Under  the  proposed  Consent  Decree, 
C.I.  Liquidators  of  New  York,  Inc.  and 
Great  American  Industries,  Inc.  will 
pay,  jointly  and  severally,  a  total  of 
$775,000  in  four  installment  payments 
to  reimburse  a  portion  of  EPA's  future 
response  costs  for  response  actions  at 
the  Site.  American  Board  Companies, 
Inc.  will  provide  access  to  its  portion  of 
the  Site  and  will  comply  with  certain 
restrictions  on  the  use  of  its  property.  In 
return  for  the  payments  and  other 
consideration,  the  Settling  Defendants 
will  receive  covenants  not  to  sue  imder 
Sections  106  and  107  of  CERCLA  for  the 
Site  as  well  as  contribution  protection. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
written  comments  relating  to  the 
proposed  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,.  DC 
20530,  and  should  refer  to  United  States 
V.  American  Board  Companies,  Inc..  C.I. 
Liquidators  of  New  York,  Inc.,  and  Great 
American  Industries,  Inc.,  DO/ #  90-11- 
2-489.  The  proposed  Consent  Decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  Northern 
District  of  New  York,  James  Foley  U.S. 
Courthouse,  445  Broadway,  Room  231, 
Albany,  New  York  12207;  at  the  Region 
n  Office  of  the  U.S.  Environmental 
Protection  Agency,  29a  Broadway,  New 
York,  New  York  10278;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW,  3rd  Floor,  Washington,  DC  20005, 
(202)  624-0892.  Copies  of  the  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  NW,  3rd  Floor, 
Washington,  DC  20005.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $7.00  (25  cents  per  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross, 

Environmental  Enforcement  Section, 
Envimnment  and  Natural  Resources  Division. 
[FR  Doc.  9»-8460  Filed  4-5-99;  8:45  am) 
BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  Section  122  of 
CERCLA,  42  U.S.C.  9622,  notice  is 
hereby  given  that  on  March  24, 1999,  a 
proposed  Consent  Decreein  United 
States  V.  Armco,  Inc.  v.  American  Home 


Products  Corp.  et  al.  Civil  Action  No: 
C-2-95-698,  was  lodged  with  the 
United  States  District  Court  for  the 
Southern  District  of  Ohio.  This  consent 
decree  resolves  potential  claims  by  the 
United  States  against  eleven  third-party 
defendants  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  42  U.S.C.  9601  et  seq.. 
for  recovery  response  costs  incurred  or 
to  be  incurred  by  the  United  States  in 
connection  with  the  Fultz  Landfill 
Superfund  Site  located  near  Byesville, 
Guernsey  County,  Ohio.  Under  the 
proposed  consent  decree,  the  third-party 
defendants  will  pay  the  United  States  a 
total  of  $27,979  in  reimbursement  of 
past  response  costs. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Armco,  Inc.,  v. 
American  Home  Products  Corp.,  et  al., 
D.J.  Ref.  90-11-3-856A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Southern  District  of 
Ohio.  20080  High  Street.  4th  Floor. 
Colimibus,  OH  43215.  at  the  Region  5 
Office  of  the  Environmental  Protection 
Agency,  77  West  Jackson  Street, 
Chicago,  Illinois  60604-3590,  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  3rd  Floor,  Washington.  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  irom  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  3rd  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amoimt  of  $7.25 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 

Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  99-8461  Filed  4-5-99;  8:45  am) 

BILUNG  CODE  4410-1S-«I 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Ben  Shemper  &■  Sons, 
Inc,  et  al.,  Civil  Action  No.  94-50385/ 
LAC  was  lodged  on  March  12, 1999. 


writh  the  United  States  District  Court  for 
the  Northern  District  of  Florida.  In 
December  1994  pursuant  to  Section  107 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  42  U.S.C.  9607.  the 
United  States  filed  this  action  to  recover 
response  actions  al  the  Sapp  Battery  Site 
near  Cottondale,  Florida.  In  addition, 
the  complaint  contained  a  claim  against 
defendant,  Ben  Shemper  &  Sons.  Inc. 
(Shemper)  imder  Section  106(a)  of 
CERCLA,  42  U.S.C.  9606(a).  for  failure 
to  comply  with  EPA's  Unilateral 
Administrative  Order  directing  Shemper 
to  participate  in  implementing  the 
remedy  for  soil  contamination  at  the 
site.  The  site  was  contaminated  with 
lead  and  other  heavy  metals  as  the 
result  of  battery  cracking  operations 
conducted  at  the  site  from 
approximately  1970  to  1980.  The 
consent  decree  reqiiires  Shemper  to  pay 
$1,330,000  plus  interest  over  a  period  of 
approximately  three  years. 

The  Department  of  Justice  will 
receive,  for  a  period  of  30  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington.  D.C.  20530.  and  should 
refer  to:  United  States  v.  Ben  Shemper 
&■  Sons.  Inc..  et  al.,  DOJ  Ref.  #  90-11- 
2-699E. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Northern  District  of 
Florida.  114  E.  Gregory  Street, 
Pensacola,  Florida  32501;  Office  of  the 
U.S.  Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street.  S.W.. 
Atlanta.  Georgia  30303;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  3rd  Floor,  Washington  D.C.  20005 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G.  Street.  N.W.. 
3rd  Floor,  Washington.  D.C.  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $4.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Walker  Smith. 

Deputy  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  99-8457  Filed  4-5-99;  8:45  am] 

BILUNG  CODE  4410-15-M 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  tlw  Compreliensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  a  consent 
decree  in  United  States  v.  Berks 
Associates,  Inc.  et  al..  Civil  Action  No. 
91-4868  (E.D.  Pa.)  was  lodged  with  the 
court  on  March  16, 1999. 

The  proposed  decree  resolves  claims 
of  the  United  States  against  44  de- 
minimis  parties  under  Sections  106  and 
107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C.  9606 
and  9607,  for  response  costs  and  actions 
at  the  Douglassville  Disposal  Superfund 
Site  in  Berks  County,  PA.  Each  of  the 
participating  Settling  Defendants  sent 
one  percent  or  less  of  the  hazardous 
wastes  found  at  the  Site.  The  decree 
obligates  the  Settling  Defendants, 
collectively,  to  reimburse  to  the  United 
States  a  total  of  $8.9  million  in  past 
costs  and  anticipated  future  response 
costs.  Of  this  amoimt,  $3.2  million 
represents  recovery  of  past  costs  and 
$5.7  million  represents  recovery  of 
future  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Berks 
Associates,  Inc.  et  al..  Civil  Action  No. 
91-4868.  {E.D.  Pa.),  DOJ  Ref.  #  90-11- 
2-303. 

The  proposed  consent  decree  may  be 
examined  at  the  United  States 
Department  of  Justice,  Environment  and 
Natviral  Resources  Division,  Consent 
Decree  Library,  1120  G  Street,  NW,  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $8.00  (25  cents  per  page 
reproduction  costs,  excluding 
attachments),  payable  to  the  Consent 
Decree  Library. 
|oei  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  99-8462  Filed  4-5-99;  8:45  am) 
BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehertslve 
Environmental  Response, 
Compensation,  artd  UalHiity  Aet 

In  accordance  with  Department 
poUcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  and  State  of  Connecticut 
V.  Commercial  Auto  Body,  ^t  al.,  Civ. 
No.  399-CV-0470  &  0472  (JCH),  was 
lodged  on  March  16, 1999  with  the 
United  States  District  Court  for  the 
District  of  Connecticut.  The  United 
States'  complaint  seeks  to  recover, 
pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9601,  et  al.,  past 
response  costs  incurred  by  EPA  at  the 
Old  Southington  Landfill  Superfund 
Site  located  in  the  Town  of  Southington, 
Connecticut  ("Site"). 

The  proposed  Consent  Decree 
embodies  an  agreement  with  six 
potentially  responsible  parties  ("PRPs") 
at  the  Site  to  pay  $45,537,  in  aggregate, 
in  settlement  of  claims  for  past  response 
costs  at  the  Site.  Of  this  total.  $30,000 
will  be  paid  to  the  United  States  and 
$15,537  will  be  paid  to  two  parties  who 
are  performing  a  remedial  action  at  the 
Site.  The  monies  paid  to  the  two 
performing  parties  will  be  used  to 
partially  fund  the  remedial  action  being 
performed  by  the  two  performing 
parties.  The  proposed  Consent  Decree 
provides  the  six  settling  defendants 
with  a  release  for  civil  liability  for  EPA's 
and  the  State  of  Connecticut's 
("State's")  past  CERCLA  response  costs 
at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree. 

Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington.  DC  20044,  and  should  refer 
to  United  States  and  State  of 
Connecticut  v.  Commercial  Auto  Body, 
et  al.,  DOJ  Ref.  No.  90-11-2-420/2. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  U.S.  Courthouse,  915 
Lafayette  Blvd.,  Rm.  309,  Bridgeport,  CT 
06604;  the  Region  I  Office  of  the 
Environmental  Protection  Agency, 
Region  1  Records  Center,  90  Cand 
Street,  Fourth  Floor,  Boston,  MA  02203; 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  NW,  Third  Floor,  Washington, 
DC  20005,  (202)  614-0892.  A  copy  of 


the  proposed  consent  decree  may  be 

obtained  in  person  or  by  mail  from  the 

Consent  Decree  Library,  1120  G  Street, 

Third  Floor,  NW,  Washington,  DC 

20005.  In  requesting  a  copy,  please  refer 

to  the  referenced  case  and  enclose  a 

check  in  the  amount  of  $7.00  (25  cents 

per  page  reproduction  costs),  payable  to 

the  Consent  Decree  Library. 

)oel  Gross, 

Chief,  Environmental  Enforcement  Section, 

Environmentai  and  Natural  Resources 

Division. 

(FR  Doc.  99-8459  Filed  4-5-99;  8:45  am] 

8IUJN0  CODE  4410-1  S-«l 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
PNS  No.  1927-98] 

Ellgibillty  Pilot  Program  Citizen 
Attestation  Employment 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Notice. 

summary:  In  April  1999,  the 
Immigration  and  Naturalization  Service 
(Service)  will  begin  testing  the  Citizen 
Attestation  Employment  Eligibility  Pilot 
Program.  On  September  15, 1997,  the 
Service  published  a  notice  in  the 
Federal  Register  providing  the 
requirements  and  guidance  to 
employers  that  might  be  interested  in 
participating  in  a  pilot  program(s)  for 
employment  eligibility  confirmation. 
The  notice  also  instructed  employers  to 
contact  the  Service  if  they  elected  to 
participate  in  the  program(s).  The  pilot 
programs  discussed  in  that  notice  were 
the  Basic  Pilot,  the  Citizen  Attestation  - 
Pilot,  and  the  Machine-Readable 
Document  Pilot.  These  pilot  programs 
are  required  by  the  Illegal  Immigration 
Reform  and  Imnaigrant  Responsibility 
Act  of  1996  (IIRIRA).  Employers  in  all 
50  states  were  originally  invited  to 
submit  election  forms  expressing 
interest  in  the  Citizen  Attestation  Pilot 
Program,  but  the  Service  reserved  the 
right  to  limit  the  pilot  to  certain  states 
based  on  the  level  of  employer  interest 
and  on  further  determinations  as  to 
states  driver  licensing  procediires.  This 
notice  is  to  advise  employees  that  the 
Citizen  Attestation  Pilot  will  be  offered 
to  all  employers  in  the  states  of  Anzona, 
Maryland,  Massachusetts,  Michigan, 
and  Virginia. 

DATES:  There  is  no  deadline  for 
volimteering  to  participate  in  the 
Citizen  Attestation  Pilot  Program,  but 
interested  employers  should  contact  the 
Service  as  soon  as  possible  to  maximize 
their  opportunity  to  participate. 
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Employers  in  the  states  listed  above 
who  have  already  submitted  a  Form  I- 
876,  Election  Form,  to  the  Service  do 
not  have  to  reapply. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
E.  Nahan,  Immigration  and 
Naturalization  Service,  SAVE  Program, 
425  I  Street,  NW.,  ULLICO  Building,  4th 
Floor,  Washington,  DC  20536,  telephone 
(888)  464-4218. 
SUPPLEMENTARY  INFORMATION: 

What  Is  the  atizen  Attestation  Pilot 
Program? 

The  Citizen  Attestation  Pilot  Program 
is  a  free  employment  confirmation 
system  being  conducted  by  the  Service 
to  test  a  method  of  providing  an 
effective,  nondiscriminatory 
employment  eligibility  process,  focusing 
on  electronic  confirmation.  The  pilot 
program  involves  a  verification  check  of 
the  Service's  database  to  verify  the  alien 
number  and  other  information  provided 
by  a  newly-hired  alien  employee. 
Equipment  needed  for  participation  in 
this  pilot  is  a  personal  computer  with  a 
modem.  The  pilot  program  can  be  tested 
for  up  to  4  years. 

Who  May  Participate  in  the  Gtizen 
Attestation  Pilot  Program? 

The  pilot  program  is  being  offered  to 
all  employers  in  the  states  of  Arizona, 
Maryland,  Massachusetts,  Michigan, 
and  Virginia.  Participation  in  the  pilot 
will  be  voluntary  on  the  part  of 
employers,  except  with  regard  to  the 
Executive  and  Legislative  Branches  of 
the  Federal  Government  and  certain 
employers  found  to  be  in  violation  of 
the  Immigration  and  Nationality  Act  in 
states  where  the  pilot  is  being 
conducted. 

How  Does  an  Employer  Sign  Up  for 
Participation  in  the  Citizen  Attestation 
Pilot  Program? 

All  employers  must  enter  into  a 
Memorandum  of  Understanding  (MOU) 
with  the  Service.  To  obtain  the  MOU  or 
to  request  additional  information  about 
the  Citizen  Attestation  Pilot  Program, 
you  may  submit  your  requests  to  the 
Immigration  and  Natiu-alization  Service 
by  writing  to,  425  I  Street,  NW.,  ULLICO 
Building,  4th  Floor,  Washington,  DC 
20536.  Attention:  SAVE  Program 
Branch,  or  you  may  fax  your  request  to 
the  SAVE  Program  at  (202)  514-9981,  or 
you  may  call  the  SAVE  Program  toll  free 
at  1-888-464-4218. 

Paperwork  Reduction  Act 

The  information  collection 
requirement  contained  in  the 
Memorandum  of  Understanding  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 


the  provisions  of  the  Paperwork 
Reduction  Act.  The  clearance  number 
for  this  collection  is  OMB  1115-0228. 

Dated:  March  30, 1999. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  99-8354  Filed  4-5-99;  8:45  am] 
BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eiigibiiity  To  Appiy  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  February  and 
March,  1999. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become 
totally  or  partially  separated, 

(2)  That  sales  or  production,  or  both,  of 
the  firm  or  subdivision  have 
decreased  absiolutely,  and 

(3)  That  increases  of  imports  of  articles 
like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to 
the  absolute  decline  in  sales  or 
production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-34,326;  Tube  City.  Inc.,  West 

Mifflin,  PA 
TA-W-35,380;  Sharon  Tube  Co.,  Niles, 

OH 
TA-W-35.624;  Bar-Sew,  Inc.,  Lehighton. 

PA 
TA-W-35,548;  Mill-Rite  Farms,  Inc., 

Albany,  OR 


TA-W-35.467;  Pittsburgh  Coming  Corp., 

Port  Allegany,  PA 
TA-W-35,191;  A  &■  B;  Allied  Signal 

Laminate  Systems,  Pendleton,  SC, 

Franklin,  IN  and  LaCrosse,  WI 
TA-W-35,592;  North  American 

Refractories  Co.,  Womelsdorf,  PA 
TA-W-35.402;  U.S.  Steel  Group,  A  Div. 

Of  USX  Corp.,  Fairless  Works, 

Hairless  Hills,  PA 
TA-W-35,450;  Braebum  Alloy  Steel, 

Inc.,  Lower  Burrell,  PA 
TA-W-35,473;  Blount,  Inc.,  Forestry  & 

Industrial  Equipment  Div.,  Prentice, 

WI 
TA-W-35,483;  Computalog  USA,  Inc., 

Fort  Worth,  TX 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-35,287;  Hanover  Accoesories, 

Powtucket,  RI 
TA-W-35,594;  Intertek  Testing  Services, 

Int'l,  Inc.,  Pasadena.  TX 
TA-W-35.497;  Washington  Public 

Power  Supply  System,  Satsop  Site, 

Elma,  WA 
TA-W-35,350:  General  Electric  Co.. 

Hickory.  NC 
TA-W-35.567;  Boise  Cascade  Corp. 

Research  &■  Development  Dept. 

Portland.  OR 
TA-W-35,486;  Buckeye.  Inc..  Midland. 

TX 
TA-W-35.598;  NANA  Management 

Service  Sr  NANNA/Colt 

Engineering,  Anchorage,  AK 
The  workers  firm  does  not  produce  an 

article  as  required  for  certification 

under  Section  222  of  the  Trade  Act 

of  1974. 

TA-W-35,438;  Motorola  Ceramic 

Products,  Albuquerque,  NM 
TA-W-35,258;  Habersham  Metal 

Products,  Cornelia,  GA 
TA-W-35,560:  Dyna  Craft  Industries, 

Inc..  Murrysville,  PA 
TA-W-35,249;  Frenesius  Medical  Care, 

N.A.,  Renal  Produc  Technologies, 

McAllen,  TX 
TA-W-35.220;  Ametek.  US  Gauge  Div.. 

Sellersville.  PA 
TA-W-35,271;  Essex  Group,  Inc.,  Pana, 

TA-W-35,234;  P.D.U.  Apparel.  Inc., 

Garfield,  NJ 
TA-W-275;  Motorola,  Tempe.AZ 
TA-W-35.322:  International  Paper 

Corp.,  Containerboard  Div., 

Gardiner,  OR 
TA-W-35. 133;  Johnson  Matthey.  APG 

Thermal  management  Group. 

Cheney,  WA  (Including  Temporary 

Workers  from  Humanix,  Volt  and 

CDL  Spokane,  WA) 
TA-W-35,290;  AG-Chem  Equipment 

Co.,  Inc..  Jackson,  MN 
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TA-W-35.499;  Kulicke  and  Soffa 

Industries,  Inc..  Willow  Grove,  PA 

TA-W-35,360;  Koch  Label  Co  LLC, 
Evansville,  IN 
Increased  imports  did  not  contribute 
importantly  to  worker  separations 
at  the  finn. 

TA-W-35,230;  Avery  Dennison  Fasson 
Roll,  North  America  Div., 
Quakertown,  PA 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not 
been  met.  Sales  or  production  did 
not  decline  during  the  relevant 
period  as  required  for  certification, 
hicreases  of  imports  of  articles  like 
or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  not  contributed 
importantly  to  the  separations  or 
threat  thereof,  and  the  absolute 
decline  in  sales  or  production. 

TA-W-35,229:  Getinge/Castle, 
Rochester,  NY 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales 
or  production  did  not  decline 
during  the  relevant  period  as 
required  for  certification. 

TA-W-35,522;  Great  Northern  Paper, 
Inc.,  Paper  Mills  Div.,  Pinkham  Div, 
Woodlands  Div..  Millinocket,  ME 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of 
the  workers  did  not  become  totally 
or  partially  separated  from 
employment  as  required  for 
certification. 

Afifirmative  Determinatioiis  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 

issued;  the  date  following  the  company 

name  and  location  of  each 

determination  references  the  impact 

date  for  all  workers  of  such 

determination. 

TA-W-35,647:  Parker  Drilling  Co.. 
Anchorag,  AK:  January  13, 19998. 

TA-W-35,654  A,  B,  C.  D;  Hasbro  Corp 
Office,  Pawtucket,  RI,  Rhode  Island 
Manufacturing  (RIM),  Central  Falls, 
RI,  Hasbro  Toy  Group,  Cincinnati, 
OH,  Hasbro  Games  Group,  Milton 
Bradley  Co.,  East  Longmeadow,  MA, 
Hasbro  Games  Group,  Parker 
Brothers,  Beverly,  MA:  March  12, 
1999. 

TA-W-35,255;  United  States  Steel. 
International  Inc.,  Dravasburg,  PA: 
November  10, 1997. 

TA-W-35,202;  United  States  Steel. 
International,  Inc.,  Braddock,  PA: 
November  2,  1997. 

TA-W-35,189;  Rexnord  Corp.,  Roller 
Chain  Div.,  Indianapolis,  IN: 
October  26.  1997. 


TA-W-35,277:  Eaton  Corp..  Vehicle 

Switch/Electronics  Div..  Winamac. 

IN:  November  13.  1997. 
TA-W-35.344:  General  Electric. 

Memphis  Lamp  Plant,  Memphis, 

TN:  November  23,  1997. 
TA-W-35,493;  Linville  Hosiery  Co., 

Inc.,  Marion,  NC:  January  5, 1998. 
TA-W-35,526;  Williston  Basin 

Inspection  Service,  Williston,  ND: 

December  30,  1997. 
TA-W-35,489;  D'Arbo  Limited,  Inc., 

Monterey,  TN:  January  4, 1998. 
TA-W-35,424;  Cross  Creek  Apparel, 

Inc.,  Hillsville  Embroidery  Plant, 

Hillsville.  VA:  December  11,  1997. 
TA-W-35,533;  Manufacturing  and 

Technical  Enterprises,  Inc.,  East 

Wilton,  ME:  January  8,  1998 
TA-W-35,472:  Tony  Lama  Boot  Co.,  El 

Paso.  TX:  December  21, 1997. 
TA-W-35,653;  Kentucky  Apparel, 

L.L.P.,  Bowling  Green.  KY:  January 

29  1998. 
TA-W^5.422;  Chestnut  Hill  Marketing. 

Fall  River.  MA:  December  12.  1997. 
TA-W-35.720.  A  &■  B;  Indera  Mills 

Yadldnville,  NC,  Winston  Salem. 

NC  and  North  Wilkesboro.  NC: 

February  11. 1998. 
TA-W-35.644;  Eagle  Electric  Mfg  Co.. 

Inc..  Sanford,  NC:  January  16. 1998. 
TA-W-35.587:  Hopewell  Sewing,  Inc., 

Brodax,  V A:  January  18,  1998. 
TA-W-35,429;  Rayovac  Corp., 

Appleton,  WI:  November  28, 1997. 
TA-W-35,367;  Auburn  Sportswear, 

Tallassee,  AL:  December  2, 1997. 
TA-W-35,513  6-  A;  Hunt  Oil  Co.,  Dallas, 

TX  and  Gulf  Coast  Div..  Houston, 

TX:  January  5.  1998. 
TA-W-35.370;  Mademoiselle  Knitwear. 

Brooklyn,  NY:  December  8.  1997. 
TA-W-35,559;  Ariana,  Inc.,  Hoboken, 

NJ:  January  15,  1998. 
TA-W.-35,518:  Power  Offshore  Services, 

Inc.,  Belle  Chasse,  LA:  January  11, 

1998. 
TA-W-35,374;  Jinkerson  Services,  Inc., 

El  Paso,  TX:  December  2, 1997. 
TA-W-35,351;  Komatsu  America 

International  Co.,  Gallon,  OH: 

February  12,  1999. 
TA-W-35,434A,  B,  C,  D,  E;  Baker  Atlas 

Operating  in  Field  Locations  in  TX, 

LA,  CA,  PA,  MA,  CO:  November  30. 

1997. 
I  further  determine  that  all  woikers  at 

Baker  Atlas  Headquarters  and 

oilfield  equipment  manufacturing 

plant  in  Houston,  TX  are  denied. 
TA-W-35,676:  Texas  Boot,  Inc., 

Smithville,  TN;  February  5, 1998. 
TA-W-35,226;  United  Defense  LP.. 

Steel  Products  Div/Foundry, 

Aiuiiston.  AL:  November  3,  1997. 
TA-W-35.622;  The  Apparel  Group, 

Louisville,  KY:  February  14, 1998. 
TA-W-35,304:  Allen-Bradley  Co.,  Inc., 

Dept #240, #250,  #255,  #260,  #262, 


Milwaukee,  WI:  November  30, 

1997. 
TA-W-35.167;  Tyolit  North  American, 
Inc.,  Westborough,  MA:  October  16, 

1997. 
TA~W-35.452  6-  A.  B.  C.  D.  E.  F.  G.  H; 

Pendleton  Woolen  Mills.  Fremont 

NE.  Pendleton  Corporate  Office. 

Portland.  OR.  Columbia  Wool 

Scouring,  Portland.  OR,  Pendleton 

Oregon  Mill.  Pendleton,  OR, 

Foundation  Mill,  Portland,  OR, 

Washougal  Mill,  Washougal,  WA, 

Bellevue  Facility,  Bellevue,  NE, 

Door  Woolen  Mills,  Guild  NH, 

Pendleton  Sales  Representative, 

Cincirmati,  OH:  December  21,1 997. 
TA-W-35,745;  Berk  Knit  Shirt  Co., 

Colon,  MI:  February  11, 1998. 
TA-W-35,740:  Borg-Wamer 

Automotive,  Sterling  Heights 

Operation,  Sterling  Heights,  MI: 

February  25,  1998. 
TA-W-35,549  6-  A;  Lion  Apparel, 

Williamsburg,  KY  and  Goldburg, 

KY:  January  8, 1998. 
TA-W-35,375;  Slater  Steel  Corp., 

Specialty  Alloys  Div.,  Fort  Wayne, 

IN:  December  2,  1997. 
TA-W-35,313;  AM  Communication, 

Quakertown,  PA:  November  1 7, 

1997. 
TA-W-35,436:  Computed  Anatomy, 

Inc..  New  York.  NY:  December  17. 

1997. 
TA-W-35,508;  Compaq  Computer 

Corp.,  Colorado  Spring.  CO: 

January  4,  1998. 
TA-W-35,625;  Independent  Products 

(USA),  Inc..  Champlain.  NY: 

January  15, 1998. 
TA-W-35,397:  Bonny  Products,  Inc.. 

Washington,  NC:  December  12. 

1997. 
TA-W-35,393;  Coming  Consumer 

Products  Co.,  Charleroi,  PA: 

December  7, 1997. 
TA-W-35.488:  Doehler  Janris/Harvard 

Industries  (Currently  dfblaJ 

Pottstown  Precision  Casting),  Stowe, 

PA :  Jan  uary  5, 1 998. 
TA-W-35,297:  General  Electro 

Mechanical  Corp..  (GEMCOR),  West 

Seneca,  NY:  November  13,  1997. 
TA-W-35,719;  CNB  International,  Inc., 

New  Products  Div.,  Buffalo,  NY: 

February  9,  1998. 
TA-W-35,243;  The  Carthage  Co., 

Carthage,  MS:  November  3,  1997. 
TA-W-35,744;  Petroglyph  Operating 

Co.,  Hutchinson,  KS  &■  Operating  in 

the  following  States:  A;  UT,  B;  CO: 

February  9, 1998. 
TA-W-35,546;  Cross  Creek  Apparel, 

North  Wilkesboro,  NC:  January  12, 

1998.    . 
TA-W-35,698:  Marquip,  Inc.,  Phillips, 

WI:  February  2, 1998. 
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TA-W-35,702;  Hapco  Screen  Printing. 
Inc.,  Emmaus,  PA:  February  2, 
1998. 
TA-W-35,612  &  A:  Salant  Corp.,  Obion- 
Denton  Facilities,  Obion,  TNand 
Union  City,  TN :  January  25 ,  1998. 
TA-W-35,629;  GN  Netcom.  Inc.,  Scotts 

Valley,  CA:  January  26, 1998. 
TA-W-35.551;  Coates  ASI.  Inc.. 

Phoenix,  AZ:  January  18.  1998. 
TA-W-35,492;  Curtis  Sportswear,  Inc., 

Etowah,  TN:  January  12.  1998. 
TA-W-35.636  &■  A;  Wright's  Knitwear 
Corp.,  Auburn,  PA  and  West 
Hazleton,  PA:  January  22,  1998. 
TA-W-35,621:  Tyler  Ten  Quality. 

Jacksonville,  TX:  January  25,  1998. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a).  Subchapter  D,  Chapter  2.  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
siunmaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  February 
and  March,  1999. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  niunber  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partially  separated 
from  employment  and  either — 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  bom  Mexico  or  Canada 
of  articles  like  or  directly  competitive 
with  articles  produced  by  such  firm  or 
subdivision  have  increased,  and  that 
the  increases  in  imports  contributed 
importantly  to  such  workers' 
separations  or  threat  of  separation  and 
to  the  decline  in  sales  or  production 
of  such  firm  or  subdivision;  or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive 
with  articles  which  are  produced  by 
the  firm  or  subdivision. 

Negative  Determinatioiis  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 


importantly  to  workers'  separations^ 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-02840;  Graham-Field 

Health  Products,  Inc.,  Hauppauge, 

NY 
NAFTA-TAA-02776:  Co-Steel  Raritan, 

Perth  Amboy,  NY 
NAFTA-TAA-02717;  Delta  Apparel  Co.. 

Decatur,  TN 
NAFTA-TAA-02754;  AG-Chem 

Equipment  Co..  Inc..  Jackson.  MN 
NAFTA-TAA-02748;  Thermo  Power. 

Crusader  Engine  Div..  Sterling 

Heights,  MI 
NAFTA-TAA-02831;  Sanyo  Audio 

Manufacturing  (USA)  Corp..  Milroy, 

PA 
NAFTA-TAA-02741;  Compaq 

Computer  Corp..  Houston,  TX 
NAFTA-TAA-02726;  Avery  Dennison. 

Fasson  Roll  North  America  Div., 

Quakertown.  PA 
NAFTA-TAA-02896;  Northwest 

Stampong  &■  Precision.  Eugene,  OR 
NAFTA-TAA-02796:  US  Can  Co.,  Green 

Bay.  WI 
NAFTA-TAA-02907;  Federal-Mogul 

Corp..  Friction  Products,  New 

Castle,  IN 
NAFTA-TAA-02866;  Crown  Cork  and 

Seal  Col,  Omaha.  NE 
NAFTA-TAA-02958;  Schlumberger 

Oilfield  Services.  Roswell  District, 

Roswell.  NM  and  Operating  at  All 

Other  Locations  in  the  State  ofNM 
NAFTA-TAA-02884  &■  A;  Wright's 

Knitwear  Corp.,  Auburn.  PA  and 

West  Hazleton.  PA 
NAFTA-TAA-02811;  Marquip.  Inc.. 

Phillips.  WI 
NAFTA-TAA-02941;  Vanport 

Manufacturing,  Inc.,  Boring,  OR 
NAFTA-TAA-02901;  Baker  Hughes 

Centrilift,  Cody,  WY 
NAFTA-TAA-02879;  Scripto-Tokai 

Corp.,  Fontana,  CA 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 
NAFTA-TAA-02873;  McKinley  Fiber 

Co..  Albuquerque,  NM 
NAFTA-TAA-02876:  Seagae 

Technology,  Costa  Mesa,  CA 
NAFTA~TAA-02826;  Washington 

Public  Power  Supply  System, 

Satsop  Site,  Elma,  WA 
NAFTA-TAA-02878;  Bill  Kaiser  Co., 

Kansas  City.  MO 
NAFTA-TAA-02924:  RR  Donnelley  &■ 

Sons  Co..  Fulfillment  and 

Distribution  Div..  Dunmore,  PA 
NAFTA-TAA-02782:  General  Electric, 

Co.,  Hickory.  NC 
The  investigation  revealed  that  the 

workers  of  the  subject  firm  did  not 

produce  an  article  within  the 


meaning  of  section  250(a)  of  the 
Trade  Act,  as  amended. 
NAFTA-TAA-02848;  Great  Northern 
Paper,  Inc.,  Paper  Mills  Div., 
Pinkham  Div.,  Woodlands,  Div.  and 
Millinocket,  ME 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of 
the  workers  in  such  workers'  firm 
or  an  appropriate  subdivision 
(including  workers  in  any 
agricultural  firm  or  appropriate 
subdivision  thereof)  did  not  become 
totally  or  partially  separated  from 
employment  as  required  for 
certification. 

AffirmatiTe  Determinatioiis  NAFTA- 
TAA 

NAFTA-TAA-02899;  Peregrine,  Inc., 
Peregrine  USA,  Flint  Operating, 
Flint,  MI:  January  11. 1998. 

NAFTA-TAA-02859  &■  A;  Lanier 

Clothes,  Press  and  Finishing  Dept., 
Greenville,  GA  and  Fayette.  AL: 
January  7. 1998.  (All  workers  at 
Lanier  Clothes.  Fayette,  engaged  in 
employment  related  to  the 
production  of  men's  tailored  coats.) 
I  further  determine  that  all  workers 
Press  and  Finishing  Dept., 
Greenville,  GA  producing  men's 
suits  are  denied. 

NAFTA-TAA-02825;  General  Electric 
Co..  Industrial  Systems  Div.. 
Mebane.  NC:  December  1 7,  1997. 

NAFTA-TAA-02713:  Clarion 

Manufacturing  Corp.  of  America, 
Walton,  KY:  October  28, 1997. 

NAFTA-TAA-02815:  Ausco  Products, 
Inc.,  Benton  Harbor,  MI:  November 
25,  1997. 

NAFTA-TAA-02745;  Mead  Paper  Corp., 
Rumford,  ME:  November  12. 1999. 

NAFTA-TAA-02835;  Clevenger 
Industries.  Inc.,  Marion,  NC: 
Januarys.  1998. 

NAFTA-TAA-02833:  Martin-Decker/ 
Totco  Casper,  WY  &■  Operating  in 
the  State  ofND;  January  8.  1998. 

NAFTA-TAA-02858:  The  Pillsbury  Co., 
Haagen-Dazs  Plant,  Woodbridge, 
NJ:  December  21, 1997. 

NAFTA-TAA-02849;  Stitches,  Inc.,  El 
Paso,  TX:  February  24,  1998 

NAFTA-TAA-02854:  Porcelanite,  Inc., 
Lexington,  NC:  January  13, 1998. 

NAFTA-TAA-02839;  Fair-Rite  Products 
Corp.,  Springfield.  VT:  January  11, 
1998. 

NAFTA-TAA-02810;  Cyclone  Drilling. 
Headquartered  in  Gillete,  WY  &■ 
Operation  in  the  following  States: 
A;  CO,  B:  MT.  C;  NM,  D;  ND,  E;  UT: 
December  18,  1997. 

NAFTA-TAA-02797:  Graphic 

Packaging  Corp.,  Div.  of  Flexible 
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Packaging,  Fmnklin,  OH:  November 

23,  1997. 
NAFTA-TAA-02882;  Jamesbury.  Inc.,  El 

Paso  Distribution  Center,  El  Paso, 

TX:  January  19,  1998. 
NAFTA-TAA-02895:  Amphenol  Corp., 

Amphenol  Aerospace  Operations, 

Sidney,  NY:  February  8, 1999. 
NAFTA-TAA-02966;  Galey  6-  Lord 

Industries,  Inc.,  a/k/a  Galey  &■  Lord 

Services  Co.,  Eagle  Pass,  TX: 

February  22,  1998. 
NAFTA-TAA-02856;  Fourmost 

Garment,  Inc.,  Bristol,  VA:  January 

8,  1998. 
NAFTA-TAA-02904:  Imperial  Home 

Decor  Group,  Plattsburg  Plant, 

Plattsburg,  NY;  March  1,  1999. 
NAFTA-TAA-02845:  Tecos  Fashions,  El 

Paso,  TX:  January  12, 1998. 
NAFTA-TAA-02869;  Stanley  Tools, 

Goldblatt  Plant,  Kansas  City.  KS: 

January  25, 1998. 
NAFTA-TAA-02918:  Indiana  Knitwear 

Corp.,  Berk-Knit  Shirt  Co.,  Colon, 

MI:  February  9,  1998. 
NAFTA-TAA-02829;  Curtis  Sportswear, 

Inc.,  Etowah,  TN:  December  29, 

1997. 
NAFTA-TAA-02953;  Brand-S  Corp., 

Superior  Hardwoods  Div.,  Corvallis, 

OR:  March  4,  1998. 
NAFTA-TAA-02949;  Seco  Products 

Corp.,  Therma-Systems  Div.,  South 

Plainfield,  NJ:  February  26, 1998. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  February 
and  March,  1999.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  C-4318,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  March  31. 1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  99-8383  Filed  4-5-99;  8:45  am) 

BHJJNG  CODE  451»-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,576] 

American  Smelting  and  Refinery 
Company  (ASARCO)  El  Paso,  TX; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  1, 1999  in 
response  to  a  worker  petition  which  was 


filed  on  behalf  of  workers  at  American 
Smelting  and  Refinery  Company 
(ASARCO). 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-35,516).  Consequently, 
further  investigation  in  this  case  would 
serve  no  piupose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  D.C.  this  23rd  day 
of  March,  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  99-8389  Filed:  4-5-99;  8:45  am] 

BHJJNG  CODE  4S10-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-35, 309] 

BP/AMOCO  (Formerly  Amoco 
Corporation)  AMOCO  Exploration  and 
Production  Amoco  Shared  Services; 
Amended  Certification  Regarding 
Eligllity  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  EUbility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  19, 1999,  applicable  to 
workers  to  Amoco  Exploration  and 
Production  and  Amoco  Shared  Services, 
Headquartered  in  Houston,  Texas  and 
operating  at  other  locations  in  the  above 
mention  states.  The  notice  will  be 
published  soon  in  the  Federal  Register. 

At  the  request  of  the  company  and  the 
State  agency,  the  Department  reviewed 
the  certification  for  workers  of  the 
subject  firm.  The  workers  were  engaged 
in  activities  related  to  exploration  and 
production  of  crude  oil  and  natural  gas. 
New  findings  show  that  in  January, 
1999  Amoco  Corporation  became 
known  as  BP/ Amoco  (formerly  Amoco 
Corporation).  Findings  also  show  that 
some  workers  separated  from 
employment  at  BP/Amoco,  Amoco 
Exploration  and  Production  and  Amoco 
Shared  Services  had  their  wages 
reported  under  a  separate 
imemployment  insm-ance  (UI)  tax 
account  for  Amoco  Production 
Company,  Inc.,  headquartered  in 
Houston,  Texas  and  operating  at  other 
locations  in  the  above  cited  states. 

Accordingly,  the  Department  is 
amending  the  certification  to  reflect  this 
matter. 


The  amended  notice  applicable  to 
TA-W-35,  309  is  hereby  issued  as 
follows: 

"All  workers  of  BP/Amoco  (Formerly 
Amoco  Corporation),  Amoco 
Exploration  and  Production,  Amoco 
Shared  Services,  a/k/a  Amoco 
Production  Company,  Inc.,  headquarters 
in  Houston,  Texas  and  operating  at 
other  locations  cited  below  who  became 
totally  or  partially  separated  from 
employment  on  or  after  October  1, 1998 
through  February  19,  2001  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974: 
TA-W-35,  309A  ALABAMA 
TA-W-35,  309B  ARKANSAS 
TA-W-35,  309C  CAUFORNL\ 
TA-W-35.  309D  COLORADA 
TA-W-35,  309E  FLORIDA 
TA-W-35.  309F  ILLINOIS 
TA-W-35,  309G  KANSAS 
TA-W-35,  309H  LOUISL\NA 
TA-W-35,  3091  MASSACHUSETTS 
TA-W-35,  309J  MICHIGAN 
TA-W-35,  309K  MISSISSIPPI 
TA-W-35,  309L  MISSOURI 
TA-W-35,  309M  NEW  MEXICO 
TA-W-35,  309N  OKLAHOMA 
TA-W-35,  309O  TEXAS 
TA-W-35.  309P  WYOMING." 

Signed  at  Washington.  DC  this  24th  day  of 
March,  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  99-6390  Filed  4-5-99;  8:45  am) 

BILLING  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  ar>d  Training 
Administration 

The  Boeing  Company,  Wichita,  KS; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  21, 1998  in 
response  to  a  worker  petition  which  was 
filed  on  December  21,  1998  on  behalf  of 
workers  at  The  Boeing  Company, 
Wichita,  Kansas. 

The  petitioning  group  of  workers  is 
the  subject  of  an  ongoing  investigation 
whose  scope  includes  the  worker  group 
at  Wichita,  Kansas.  That  ongoing 
investigation  (TA-W-35, 399)  was  also 
instituted  on  December  21,  1998.  The 
determination  resulting  from  TA-W- 
35,399  will  include  a  ruling  on 
eligibility  for  workers  at  Wichita, 
Kansas.  Consequently,  further 
investigation  in  this  case  would  serve 
no  piupose,  and  the  investigation  has 
been  terminated. 
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Signed  at  Washington,  D.C.  this  23rd  day 
of  March,  1999. 

Grant  D.  Beale, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  99-8387  Filed  4-5-99;  8:45  am] 

BILUNG  CODE  4510-3(HM 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 


the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  section  221(a) 
of  the  Act. 

The  piupose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 

Appendix 

[Petitions  Instituted  on  03/08/1999] 


Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  April  16, 
1999. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  April  16, 
1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of- 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

Signed  at  Washington,  DC  this  8th  day  of 
March,  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


TA-W 


Sut)ject  firm  (petitioners) 


Location 


Date  of 
petition 


Procluct(s) 


35,759 
35,760 
35.761 
35.762 
35.763 
35,764 
35,765 
35.766 
35.767 
35.768 
35,769 
35,770 
35,771 
35.772 
35,773 
35,774 
35,775 
35.776 
35.777 

35,778 
35,779 
35,780 
35,781 
35.782 
35,783 
35,784 
35,785 
35,786 
35,787 
35,788 
35,789 
35,790 
35,791 
35,792 
35,793 
35,794 
35,795 
35,796 
35,797 

35.798 


Capco.  Inc  (Comp) 

STU  Blattner,  Inc  (Wrks)  

Texaco  Explor.  &  Prod.  (Wrks)  

LSI  Logic  Inc.  (Wrks) 

Heckett  MultiServ  (Wrks) 

Mike  Byrd  Casing  Crews  (Wrks)  

Hennepin  Paper  Co  (USWA)  

R  and  B  Falcon  Drilling  (Wrks)  

U.S.  Energy  (Wrks)  

VECO  Corp  (Comp)  

Arrow  Automotive  Ind.  (Comp) 

Intematwnal  Steel  Wool  (Comp) 

U.S.  Can— Ballonoff  (Wrks) 

Battle  Mountain  Welding  (Comp)  

Hudson  I.C.S.  (Wrks)  

Carbide.  Inc  (USWA) 

Goodyear  Tire  and  Rubber  (USWA)  . 

Illinois  Glove  Co  (Comp)  

John  Deere  Consumer  Prod.  (Comp) 

MacWhyte  Wire  Rope  Co  (UAW) 

SGL  Carbon  Copr  (lUE)  

Premlumwear,  Inc  (Wrks) 

Friday  child  Mfg.  (Wrks)  

JPS  Converter  &  Indust.  (Comp)  

South  Bay  Circuits  (Comp) 

Hycroft  Resources  &  Dev.  (Wrks)  

Fleenor  Dirt  Construction  (Wrks) 

Al  Tech  Specialty  Steel  (USWA) 

R.R.  Donnelley  and  Sons  (GCIU)  

McGregor  Loudspeaker  Mfg.  (Wrks)  . 

U.S.  Colors  (Wrks)  

KCS  Mountain  Resources  (Wrks)  

Keystone  Stihl,  Inc  (Comp)  

Texaco  Explore  &  Prod  Tech  (Comp) 

AR  Accessories  Group  (Wrks)  

Cone  Mills  Corp  (Comp) 

Robinson  Manufacturing  (Wrks) 

Tom  Brown.  Inc  (Writs)  

Columbia  Controls  (Wrks)  

Ryerson-Thypin  Steel  Co  (Wrics)  


Coquille.  OR 

Golden,  CO 

Midland,  TX 

Ft.  Collins,  CO 

Vineyard.  UT 

Odessa,  TX 

Little  Falls,  MN  

Houma,  LA  

Riverton,  WY  

Anchorage,  AK 

Morrilton.  AR  

Springfield,  OH 

Columbiana,  OH  .... 
Battle  Mountain,  NV 
San  Leandro,  CA  ... 

Irwin,  PA 

East  Gadsden,  AL  .. 

Beardstown.  IL 

Greer,  SC 

Kenosha,  Wl  

St.  Marys,,  PA 

Faimiont,  NC 

New  Yori<,  NY  

Rocky  Mt,  VA  

San  Jose,  CA 

Winnemucca,  NV  ... 

Hays,  KS  

Dunkiri<,  NY  

Dunmore,  PA  

Prairie  Du  Chen,  Wl 

Scottsville,  KY  

Woriand,  WY 

Miffllntown,  PA  

Houston,  TX  

Milwaukee,  Wl 

Greensboro,  NC 

Lineville,  AL 

Midland,  TX 

Portland,  OR  

Easten,  PA  


02/02/1999 
02/03/1999 
02/12/1999 
02/10/1999 
02/09/1999 
02/17/1999 
02/17/1999 
02/19/1999 
02/18/1999 
02/19/1999 
02/16/1999 
02/24/1999 
02/17/1999 
02/12/1999 
02/10/1999 
02/02/1999 
02/11/1999 
02/17/1999 
02/22/1999 

02/18/1999 
02/22/1999 
02/18/1999 
02/03/1999 
02/22/1999 
02/23/1999 
02/12/1999 
02/10/1999 
02/27/1999 
02/08/1999 
02/17/1999 
02/01/1999 
02/12/1999 
02/18/1999 
02/01/1999 
02/08/1999 
02/23/1999 
02/03/1999 
02/16/1999 
02/19/1999 

02/08/1999 


Golf  Shafts— Ski  Poles. 

MaJntance  Functions. 

Cmde  Oil  and  Natural  Gas. 

Semi  Conductors. 

Process  Slag. 

Oil  Drilling  Services. 

Construction  Paper. 

Oil  Drilling. 

Uranium. 

Oilfield  Services. 

Remanufactured  Starters.  Altemators. 

Chopped  Steel  Wool  Fibers. 

Decorated  Metal  Tins. 

Welding  Repair. 

Pencils. 

Tungsten  Carbide  Preforms. 

Radial  Passenger  Tires. 

Gloves — Commercial  and  Military. 

Engines   of   Handheld   Lawn   &   Garden 

Equip. 
Wire  Rope. 

Graphite  Parts  for  Industral  Application. 
Sport  Shirts. 
Junior  Sportswear. 
Woven,  Unfinished  Fabrics. 
Printed  Circuit  Boards. 
Gold. 

Oilfield  Constnjction. 
Stainless  Steel  Wire,  Bars,  etc. 
Books,  CDs. 
Automotive  Speakers. 
Tee  Shirts. 
Oil  and  Gas. 
Power  Tools. 
Oil  and  Gas. 

Men's  and  Ladies'  Wallets. 
Denim  Fabrics. 

Men's  &  Boys'  Underwear.  Outenwear. 
Oil  and  Gas. 
Assembly    &    Wiring    of    Chain    Making 

Equip. 
Stainless  Steel  Plat  and  Tube. 
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[FR  Doc.  99-8384  Filed  4-5-99;  8:45  am]  . 
BILUNG  CODE  4S10-3O-H 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-w-35376] 

Equity  Oil  Company  Salt  Lake  City,  UT; 
Notice  of  Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  22, 1999,  in  response 
to  a  petition  filed  on  the  same  date  on 
behalf  of  workers  at  Equity  Oil 
Company,  Salt  Lake  City,  Utah. 

The  company  official  submitting  the 
petition  has  requested  that  the  petition 
be  withdrawn  at  this  time. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  23rd  day  of 
March.  1999. 
Grant  0.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  99-8386  Filed  4-5-99;  8:45  am] 

BILLINQ  COOE  461»-3IMII 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-35,773] 

Hudson  ICS  San  Leandro,  CA;  Notice 
of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  8, 1999  in  response 
to  a  worker  petition  which  was  filed  on 
February  11, 1999  on  behalf  of  workers 
at  Hudson  ICS,  San  Leandro,  California. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  October  1, 1998  (TA-W- 
34,997).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  26th  day  of 
Mardi,  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-8385  Filed  4-5-99;  8:45  am) 
BttJJNQ  COOE  4510-3»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-35,438] 

Motorola  Ceramic  Products, 
Albuquerque,  NM;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  February  28, 1999  the 
petitioner  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  petition 
number  TA-W-35,438.  The  denial 
notice  was  signed  on  February  18, 1999 
and  will  soon  be  published  in  the 
Federal  Register. 

The  petitioner  requested 
administrative  reconsideration  and 
provided  new  information  which  would 
support  a  reopening  of  the  case. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted.  Signed  at 
Washington,  DC  this  9th  day  of  March, 
1999. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-8391  Filed  4-5-99;  8:45  am] 
BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-35,172] 

National  Ollwell,  McAlester,  OK;  Notice 
of  Affirmative  Determination  Regarding 
Application  for  Reconsideration 

By  letter  of  March  3,  1999  the 
petitioner  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  petition 
number  TA-W-35,172.  The  denial 
notice  was  signed  on  February  3, 1999 
and  published  in  the  Federal  Register 
on  February  25, 1999  {64  FR  9353). 

The  petitioner  alleges  that  the 
Department  did  not  thoroughly  review 
the  issue  of  imports  of  like  or  directly 
competitive  products  and  provided 


additional  information  which  warrants 
reconsideration  of  the  case. 

Ck)nclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  D.C.  this  18th  day 
of  March,  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-8392  Filed  4-5-99;  8:45  am) 

BNJJNQ  COOE  4S10-40-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,7S11 

Texaco  Exploration  and  Producing, 
lr>c.,  Houston,  Texas;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  8, 1999,  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Texaco  Exploration 
and  Producing,  Inc.,  Midland,  Texas. 

All  workers  of  the  subject  firm  are 
included  in  a  petition  investigation  in 
process  for  TA-W-35,792. 
Consequently,  further  investigation  in 
this  case  would  serve  no  piupose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  5th  day  of 
March,  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  99-8388  Filed  4-5-99;  8:45  am) 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Tralnlrtg 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(b)(1) 
of  Subchapter  D,  Chapter  2,  Title  II,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
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Notice.  Upon  notice  from  a  Governor          eligible  to  apply  for  NAFTA-TAA  under    subject  matter  of  the  petitions  to  the 
that  a  NAFTA-TAA  petition  has  been         Subchapter  D  of  the  Trade  Act  because       Acting  Director  of  OTAA  at  the  address 
received,  the  Acting  Director  of  the             of  increased  imports  from  or  the  shift  in      shown  below  not  later  than  April  16, 
OfficeofTrade  Adjustment  Assistance        production  to  Mexico  or  Canada.                 1999. 

(OTAA).  Employment  and  Training                The  petitioners  or  any  other  pereons            p^^^.^^^  ^^^  ^^  ^^  Governors  are 
Administration  (ETA).  Department  of         showmg  a  substantial  interest  in  the           available  for  insnection  at  the  Office  of 
Labor  (DOL),  announces  the  filing  of  the     subject  matter  of  the  investigations  may      S^!T5^^f  Sor  OT^ 
petition  and  takes  acUon  pursuant  to           request  a  pubhc  hearing  with  the  Acting     ^^^^^'S'.^rfoo  p^^^uHo^ 
paragraphs  (c)  and  (e)  of  Section  250  of       Director  of  OTAA  at  the  U.S.                        Ro°°^  ^  w^l^nln  l^  9n9i  n 
the  Trade  Act.                                                Department  of  Labor  (DOL)  in                      Avenue.  NW,  Washington,  DC  20210. 

The  purpose  of  the  Governor's  actions     Washington,  DC  provided  such  request          Signed  at  Washington.  DC  this  3l8t  day  of 
and  the  Labor  Department's                          if  filed  in  writing  with  the  Acting                March.  1999. 
investigations  are  to  determine  whether      Director  of  OTAA  not  later  than  April         Grant  D.  Beale, 

the  workers  separated  from  employment     16  1999                                       ■      .,  a  *       Acting  Director.  Office  of  Trade  Adjustment 
on  or  after  December  8, 1993  (date  of               Also,  interested  persons  are  mvited  to     ^ggigfance. 
enactment  of  Pub.  L.  103-182)  are               submit  written  comments  regarding  the 

Appendix 

Subject  firm 

Location 

Date  re- 
ceived at 
governor's 
office 

Petition  No. 

Articles  produced 

V  F  Jeanswear  (UFCW) 

Houston,  MO  

Madison,  IN  

Fleetwood,  PA  

Durant,  MS  

El  Paso,  TX  

Boring,  OR 

Bailey,  NC  

Castalia,  NC  

Monaca,  PA 

Woodbum,  OR 

Newport  News,  VA  .. 
Prairie  du  Chie,  Wl  .. 

Haynesville,  LA 

South  Plainfield,  NJ 

Easton,  PA  

Port  Arthur.  TX  

McKenzie.  TN  

Con/allis.  OR  

Elkin.  NC 

Marina  Del  Rey.  CA 

San  Leandro.  CA 

Houston.  TX  

Roswell.  NM  

Weslaco,  TX  

St.  Marys,  PA  

Greer,  SC  

Hamilton,  IN 

Croswell.  Ml 

West  Bend.  Wl  

Salt  Lake  City.  UT  ... 

Eagle  Pass,  TX  

Granite  Quarry,  NC 
Habersham,  GA  ....... 

Morrison,  IL 

Cambridge,  OH  

Mansfield,  OH 

Reno,  NV 

El  Cajon,  CA 

Mayodan,  NC 

Beardstown,  IL  

Milwaukee,  Wl  

Haynesville,  LA 

Tualatin,  OR  

El  Paso,  TX  

Undale,  GA 

Midland.  TX  

Latrobe.  PA  

02/26/1999 
02/26/1999 

02/26/1999 
02/25/1999 
02/25/1999 
02/25/1999 
02/24/1999 
02/23/1999 
02/24/1999 
02/23/1999 
02/24/1999 
03/01/1999 
03/01/1999 
03/02/1999 
03/02/1999 
03/05/1999 
03/04/1999 
03/04/1999 
03/04/1999 
03/02/1999 

02/18/1999 
03/04/1999 
02/22/1999 
03/02/1999 
03/03/1999 
03/01/1999 
03/04/1999 
03/01/1999 

03/03/1999 
02/04/1999 
03/02/1999 
03/05/1999 
03/08/1999 
03/05/1999 
03/02/1999 
03/08/1999 
03/04/1999 
03/08/1999 
03/08/1999 
03/05/1999 
03/10/1999 
03/01/1999 
03/10/1999 
03/10/1999 
03/12/1999 

03/11/1999 
03/10/1999 

NAFTA-2.936 
NAFTA-2.937 

NAFTA-2.938 
NAFTA-2.939 
NAFTA-2.940 
NAFTA-2,941 
NAFTA-2,942 
NAFTA-2,943 
NAFTA-2,944 
NAFTA-2,945 
NAFTA-2,946 
NAFTA-2.947 
NAFTA-2.948 
NAFTA-2,949 
NAFTA-2,950 
NAFTA-2,951 
NAFTA-2,952 
NAFTA-2,953 
NAFTA-2,954 
NAFTA-2,955 

NAFTA-2,956 
NAFTA-2,957 
NAFTA-2,958 
NAFTA-2,959 
NAFTA-2,960 
NAFTA-2,961 
NAFTA-2,962 
NAFTA-2.963 

NAFTA-2.964 

NAFTA-2.965 

NAFTA-2.966 

NAFTA-2.967 

NAFTA-2,968 

NAFTA-2,969 

NAFTA-2,970 

NAFTA-2.9971 

NAFTA-2.972 

NAFTA-2.973 

NAFTA-2,974 

NAFTA-2,975 

NAFTA-2,976 

NAFTA-2.977 

NAFTA-2,978 

NAFTA-2,979 

NAFTA-2,980 

NAFTA-2,981 
NAFTA-2.982 

Jeans. 

Rockwell    Automation— Reliance    Electric 

(lAMAW). 
Garden  State  Tannino  (Co.) 

AC  fractional  motors,  refrigeration. 
Leather  cut  sets  for  automotive  industry. 

KLH  Industries  (Co  )         

Electrical  wiring  hamess. 

Emerson  Electric— Thermodisc  (Wkrs)  

Vanpon  (Wkrs)  

Bailey  Apparel  (Co.)  

Castalia  Apparel  (Co.) 

Shasta  (lAMAW) 

Electrical  switches. 

Lumber. 

Infants,  toddlers  and  giris  dresses. 

Infants,  toddlers  and  giris  dresses. 

Alloy  &  stainless  semi-finished  products. 

Newark  Paperboard  (GCU) 

Gambro  Healthcare  (Co.) 

Paper  tubes  &  paper  cones. 
Blood  tubing  sets. 

Herman  International  (Wkrs)  

Automotive  speakers. 

Ansell  Protective  Products  (UNITE) 

Seco  Products  (Co  )           

Vinyl  gloves. 

Plastic  lids  and  inserts. 

Rverson  Thvoin  Steel  (Wkrs)  

Steel  tube  and  plate. 

Eauistar  Chemical  (Wkrs)  

Plastic. 

Carhartt  (Co )  

Bib  overalls. 

Brand  S  (Co.) 

Lucia  (Co.) 

Wady— Employment   of   Solution   of   CA 

(Wkrs). 
Hudson  (Wkrs)  

Hardwood  plywood,  hardwood  veneer. 
Ladies  apparel. 
Pijamas.  . 

Pencil  slats. 

Barker  Atlas  (Co.) 

Drilling. 

Schlumberger  (Wkrs)  

Haggar  Clothing— Weslaco  (Co.) 

Keystone  Powdered  Metal  (lUE) 

John  Deere  Consumer  (Co.) 

Eaton  Corporation  (Co.)  

Dean    Pickle    and    Specialty    Products 
(Wkrs). 

West  Bend  Company  (The)  (PACE)  

Bard  Access  Systems— CR  Bard  (Co.)  

Galey  and  Lord  Industries  (Wkrs)  

Carolina  Maid  Products  (Co.) 

Oil. 

Men's  pants  and  coats. 

Automotive  and  powdered  metal  parts. 

Engines  for  lawn  and  garden  equipment. 

Valves,  sensors,  actuation  devices,  lock. 

Fresh  cucumbers. 

Thermo  plugs. 
Medrcal  device  (catheters). 
Cutting  jeans. 
Ladies  dresses. 

Russell  Core— Habersham  Mills  (Wkrs)  .... 
General  Electric  (Co.) 

Yam. 

Wall  themnostats. 

Ametek  (lAM)  

Small  electric  motor. 

North  America  Knitting  (Co.) 

Knitted  sweaters,  suits,  dresses,  skirts. 

Foremost  Drill  Systems  (Wkrs)  

Mining  toots. 

JWA  Dlvino — Soni  Form  (Co.)  

Buoyancy  compensators. 

Tulfex  Corporation  (Co.) 

Illinois  Glove  (UNITE) 

Crewneck  fleece  sweatshirts. 
Gloves. 

Artcraft  Industries — Simula  (Wkrs) 

Aluminum  frame. 

Ansell  Edmont  (UNITE) 

Puget  Plastics  (Co.)  

Maaii  International  Products  (Wkrs)  

Greenwood   Mills — Lindale   Manufacturing 
(UNITE). 

Advance  Consultants  (Wkrs) 

Timken  Latrobe  Steel  (USWA) 

Vinyl  gloves. 
Plastic  injection  parts. 
Automotive  plastic  covers. 
Denim  cloth. 

Oil  well  geological  service. 
Steel. 

1 
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Appendix— Continued 


Subject  firm 

Location 

Date  re- 
ceived at 
governor's 
office 

Petition  No. 

Artrcles  produced 

Brow  Jordan  (USWA) 

Newport,  AR  

Arcade,  NY  

El  Paso,  TX  

Spartanburg,  SC 

El  Paso,  TX  

Portland,  OR 

Watertown,  CT 

02/26/1999 
03/09/1999 
03/09/1999 
03/09/1999 
03/11/1999 
03/12/1999 
03/12/1999 

NAFTA-2,983 
NAFTA-2,984 
NAFTA-2,985 
NAFTA-2,986 
NAFTA-2,987 
NAFTA-2,988 
NAFTA-2.989 

Casual  &  outdoor  patk>  furniture. 

Nortti  Power  (Wkrs) 

Continental  Sprayers  International  (Wkrs) 
Startex  Mill — Soartan  Mill  (Wkrs) 

Alternators. 
Plastic  sprayers. 
Cloth. 

Fashion  Enterprises  (Wkrs) 

Women's  jackets,  suits,  skirts  &  slacks. 

Columbia  Controls  and  Panels  (Wkrs) 

Torrington  Company  (The)  (Co.) 

Assembly  of  electrical  control  cabinets. 
Camshafts  &  tilt  steering  column  shafts. 

[FR  Doc.  99-8382  Filed  4-5-99;  8:45  am] 
BILLING  C006  4S10-30-M 

OEPARTMErn*  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  International  Uranium  (USA) 
Corporation 

[Docket  No.  M-98-08-M1 

International  Uranium  (USA) 
Corporation,  HC  64,  Box  153,  2555  No. 
Hwy  89A,  Fredonia,  Arizona  86022  has 
filed  a  petition  to  modify  the 
application  of  30  CFR 
57.14130(a)(4)(roll-over  protective 
structures  (ROPS)  and  seat  belts  for 
surface  equipment)  to  its  Simday  Mine 
Complex  (I.D.  No.  05-01197)  located  in 
Dolores  County,  Colorado.  The 
petitioner  proposes  to  implement  traffic 
controls  instead  of  providing  Elmac 
trucks  with  seatbelts  and  rollover 
protection  for  use  during  limited  time 
on  the  surface.  The  petitioner  proposes 
to:  (i)  restrict  the  speed  of  the  Elmac 
trucks  while  traveling  the  short  distance 
on  the  surface  to  five  miles  per  hour;  (ii) 
mark  the  surface  area  where  the  trucks 
travel  as  a  "No  Travel  Zone"  for 
unauthorized  surface  mining 
equipment;  and  (iii)  require  truck 
operators,  upon  exiting  the  portal,  to 
conduct  a  "rolling  stop"  and  prior  to 
proceeding  visibly  survey  the  travel 
route.  The  petitioner  asserts  that  by 
implementing  these  steps,  all  potential 
for  a  collision  or  rollover  type  accident 
would  be  eliminated  while  the  Ebnac 
truck  is  on  the  surface  and,  because 
seatbelts  and  rollover  protection  are 
only  designed  to  mitigate  injiiries  in  the 
event  of  a  rollover  or  collision  accident, 
the  traffic  controls  would  provide  a 
greater  measure  of  protection  by 


eliminating  the  possibility  of  a  rollover 
or  collision  accident. 

2.  International  Uranium  (USA) 
Corporation 

[Docket  No.  M-98-09-M] 

International  Uraniimi  (USA) 
Corporation,  HC  64.  Box  153,  2555  No. 
Hwy  89A,  Fredonia,  Arizona  86022  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  57.14130(a)(6) 
(roll-over  protective  structures  (ROPS) 
and  seat  belts  for  surface  equipment)  to 
its  Sunday  Mine  Complex  (I.D.  No.  05- 
01197)  located  in  Dolores  County, 
Colorado.  The  petitioner  proposes  to 
implement  traffic  controls  instead  of 
providing  its  Massey-Ferguson  tractor 
with  seatbelts  and  rollover  protection 
for  use  during  limited  travel  on  the 
surface.  The  petitioner  proposes  to:  (i) 
restrict  the  surface  speed  of  its  Massey- 
Ferguson  tractor  to  five  miles  per  hour; 
and  (ii)  restrict  the  travel  of  its  tractor 
to  designated  routes,  over  maintained 
roadways,  to  the  maintenance  shop  and 
parking  area.  The  petitioner  asserts  that 
by  implementing  these  steps,  all 
potential  for  a  collision  or  rollover-type 
accident  would  be  eliminated  while  the 
Massey-Ferguson  tractor  is  on  the 
surface.  In  addition,  the  petitioner 
asserts  that  because  rollover  protection 
is  only  designed  to  mitigate  injuries  in 
the  event  of  a  rollover  accident,  the 
traffic  controls  would  provide  a  greater 
measure  of  protection  by  eliminating  the 
possibility  of  a  collision  or  rollover 
accident. 

3.  International  Uranium  (USA) 

Corporation 

[Docket  No.  M-98-10-M] 

International  Uranium  (USA) 
Corporation,  HC  64,  Box  153,  2555  No. 
Hwy  89A,  Fredonia,  Arizona  86022  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  57.14132(b) 
(horns  and  backup  alarms  for  siirface 
equipment)  to  its  Simday  Mine  Complex 
(I.D.  No.  05-01197)  located  in  Dolores 
County,  Colorado.  The  petitioner 
proposes  to  implement  area  restrictions 


instead  of  providing  Elmac 
imderground-type  haulage  trucks  with 
back-up  alanns.  The  petitioner  proposes 
to:  (i)  implement  personnel  and 
equipment  restrictions  in  the  ramping 
areas  during  the  one  occasion  where  the 
trucks  move  in  a  limited  backward 
direction  on  the  surface;  (ii)  prohibit 
unauthorized  persoimel  and  equipment 
from  the  stockpile  ramping  areas;  and 
(iii)  implement  restrictions  through 
training,  including  applicable  revisions 
to  the  training  plan  and  through  signs 
clearly  indicating  that  the  ramping  areas 
are  "No  Entry"  zones.  The  petitioner 
asserts  that  by  implementing  these 
steps,  all  potential  for  a  collision-t)rpe 
accident  would  be  eliminated  while  the 
Elmac  truck  is  backing-up  the  stockpile 
ramps.  In  addition,  the  petitioner  asserts 
that  because  back-up  alarms  would  be 
used  to  warn  persons  to  evacuate  the 
area  where  the  equipment  is  backing  up, 
the  area  restrictions,  which  would  keep 
people  out  of  the  area  would  provide  a 
greater  measure  of  protection. 

4.  Moberly  Stone  Company 

[Docket  No.  M-1999-001-M] 

Moberly  Stone  Company,  P.O.  Box 
582,  Moberly,  Missouri  65270-0582  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  57.14100(b) 
(safety  defects;  examination,  correction 
and  records)  to  its  Moberly  Stone 
Company  Undergroimd  Mine  (I.D.  No. 
23-02105),  and  Open  Pit  Mine  (I.D.  No. 
23-01785)  both  located  in  Randolph 
Coxmty,  Missouri.  The  petitioner 
requests  a  modification  of  the 
mandatory  safety  standard  to  permit 
operation  of  its  pit  trucks  without  a 
tachometer  or  a  speedometer.  The 
petitioner  asserts  that  using  a 
tachometer  or  a  speedometer  would  not 
contribute  to  any  safety  factor  for  the  pit 
trucks  since  the  natiu«  of  the  rock 
deposit  would  only  allow  the  pit  trucks 
to  travel  at  a  top  average  speed  of  10 
miles  an  hour. 
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5.  Canyon  Fuel  Company,  LLC 

[Docket  No.  M-1999-006-C] 

Canyon  Fuel  Company,  LLC,  HC  35 
Box  380,  Helper,  Utah  84526  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1909(a)(1)  (nonpermissible 
diesel-powered  equipment;  design  and 
performance  requirements)  to  its 
Skyline  Mine  No.  3  (I.D.  No.  42-01566) 
located  in  Carbon  Coimty,  Utah.  The 
petitioner  requests  a  modification  of  the 
mandatory  safety  standard  to  permit  the 
use  of  non-permissible,  light  duty 
equipment  that  is  equipped  with  an 
over  the  road  type  diesel  engine  which 
has  been  or  is  currently  being  offered  in 
commercially  available  highway  type 
vehicles  instead  of  using  equipment  that 
is  equipped  with  an  MSHA  approved 
engine.  The  petitioner  asserts  that 
application  of  the  mandatory  safety 
standard  would  result  in  a  diminution 
of  safety  to  the  miners.  In  addition,  the 
petitioner  asserts  that  the  proposed 
alternative  method  woxUd  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

6.  Energy  Fuels  Coal,  Inc. 

(Docket  No.  M-1999-007-C1 

Energy  Fuels  Coal,  Inc.,  P.O.  Box  459, 
Florence,  Colorado  81226  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.701  (grounding  metallic  frames, 
casings,  and  other  enclosures  of  electric 
equipment)  to  its  South  Field  Mine  (I.D. 
No.  05-03455)  located  in  Fremont 
Coiuaty,  Colorado.  The  petitioner 
proposes  to  use  a  135  kw/169  kva,  480 
volt  diesel  powered  generator  set  to 
move  equipment  in  and  out  of  the  mine 
and  to  operate  a  roof  bolter  for  roof 
rehabilitation  in  remote  areas  of  the 
mine.  The  genset  is  480  vac  three  phase 
and  is  mounted  and  grounded  to  a  metal 
sled  with  an  area  of  60  square  feet  that 
is  in  contact  with  the  damp  mine  floor 
at  all  times:  Energy  Fuels  feels  that  this 
application  is  a  good  groimd  in  that  the 
genset  sled  has  a  low  resistance  to  earth. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

7.  CONSOL  of  Kentucky,  Inc. 

[Docket  No.  M-1999-008-C1 

CONSOL  of  Kentucky,  Inc.,  Consol 
Plaza,  1800  Washington  Road. 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1101-8  (water 
sprinkler  systems;  arrangement  of 
sprinklers)  to  its  Big  Springs  El  Mine 
(I.D.  No.  15-18115)  located  in  Knott 
County,  Kentucky.  The  petitioner 
requests  a  modification  of  the 
mandatory  safety  standard  to  permit  the 


use  of  a  single  line  of  automatic 
secondary  belt  conveyors.  The 
petitioner  proposes  to:  (i)  use  a  single 
overhead  pipe  system  with  1/2-inch 
orifice  automatic  sprinklers  located  on 
10-foot  centers  rather  than  every  8  feet, 
to  cover  50  feet  of  fire-resistant  belt  or 
150  feet  of  non-fire  resistant  belt  with 
actuation  temperatxues  between  200  and 
230  degrees  Fahrenheit  and  with  water 
pressiue  equal  to  or  greater  than  10  psi; 
(ii)  have  the  automatic  sprinklers 
located  not  more  than  10  feet  apart  so 
that  the  discharge  of  water  vtrill  extend 
over  the  belt  drive,  belt  take-up, 
electrical  control,  and  gear  reducing 
unit;  and  (iii)  conduct  a  test  to  insure 
proper  operation  during  the  installation 
of  each  new  system  and  diuing  any 
subsequent  repair  or  replacement  of  any 
critical  part.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

8.  KenAmerican  Resources,  Inc. 

Docket  No.  M-1999-009-C1 

KenAmerican  Resources,  Inc.,  7590 
Highway  181,  Central  City,  Kentucky 
42330  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Paradise  #9  Mine 
(I.D.  No.  15-17741)  located  in 
Muhlenberg  Coimty,  Kentucky.  The 
petitioner  proposes  to  use  a  spring- 
loaded  device  with  specific  fastening 
characteristics  instead  of  padlocks  to 
secure  plugs  and  electrical  type 
connectors  to  batteries  and  to  the 
permissible  mobile  powered  equipment 
the  batteries  serve.  The  petitioner 
asserts  that  the  spring-loaded  device 
woidd  prevent  accidental  separation  of 
the  battery  plugs  from  their  receptacles 
during  normal  operation  of  the  battery 
equipment.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternative 
method  woidd  provide  at  least  the  same 
measiu^  of  protection  as  would  the 
mandatory  standard,  and  would  not 
result  in  a  diminution  of  safety  to  the 
miners. 

9.  D  &  D  Coal  Company 

[Docket  No.  M-1999-010-C1 

D  &  D  Coal  Company,  139  E. 
Independence  Street,  Shamokin, 
Pennsylvania  17872  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1200(d)  &  (i)  (mine  map)  to  its  7" 
Drift  (I.D.  No.  36-08092)  located  in 
Schuylkill  County,  Peimsylvania.  The 
petitioner  proposes  to  use  cross-sections 
instead  of  contour  lines  through  tbe 
intake  slope,  at  locations  of  rock  tunnel 
coimections  between  veins,  and  at  1,000 


foot  intervals  of  advance  from  the  intake 
slope,  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  intercoimected  to  other  veins 
beyond  the  100-foot  limit  through  rock 
tunnels.  The  petitioner  asserts  that  due 
to  the  steep  pitch  encoimtered  in 
mining  anthracite  coal  veins,  contotus 
provide  no  useful  information  and  their 
presence  would  make  portions  of  the 
mine  illegible.  The  petitioner  further 
asserts  that  use  of  cross-sections  in  lieu 
of  contour  lines  has  been  practiced 
since  the  late  1800's  thereby  providing 
critical  information  relative  to  the 
spacing  between  veins  and  proximity  to 
other  mine  workings  which  fluctuate 
considerably.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

10.  D  &  D  Coal  Company 

Docket  No.  M-1 999-01 1-C) 

D  &  D  Coal  Company,  139  E. 
Independence  Street,  Shamokin, 
Permsylvania  17872  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1202  and  75.1202-l(a)  (temporary 
notations,  revisions,  and  supplements) 
to  its  7'  Drift  (I.D.  No.  36-08092)  located 
in  Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  revise  and 
supplement  mine  maps  annually 
instead  of  every  6  months,  as  required, 
and  to  update  maps  daily  by  hand 
notations.  The  petitioner  asserts  that  the 
low  production  and  slow  rate  of 
advance  in  anthracite  mining  make 
surveying  on  6  month  intervals 
impractical.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

11.  Canyon  Fuel  Company,  LLC 

[Docket  No.  M-1999-012-CJ 

Canyon  Fuel  Company,  LLC,  397 
South  800  West,  Salina,  Utah  84654  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  SUFCO  Mine  (I.D.  No.  42-00089) 
located  in  Sevier  County,  Utah.  The 
petitioner  proposes  to  use  high-voltage 
(2,400  volts)  cables  on  continuous  miner 
sections.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 
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12.  Consolidation  Coal  Company 

[Docket  No.  M-199»-013-CJ 

Consolidation  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Rend  Lake  Mine  (LD.  No.  11-00601) 
located  in  Jefferson  County,  Illinois.  The 
petitioner  proposes  to  use  high-voltage 
(4,160  volt)  cables  to  supply  power  to  its 
longwall  mining  system  in  by  the  last 
open  crosscut.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

13.  The  Ohio  Valley  Coal  Company 

{Docket  No.  M-1999-014-C] 

The  Ohio  Valley  Coal  Company, 
56854  Pleasant  Ridge  Road,  Alledonia, 
Ohio  43902  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.804(a)  (undergroimd  high-voltage 
cables)  to  its  Powhatan  No.  6  Mine  (I.D. 
No.  33-01159)  located  in  Bebnont 
County,  Ohio.  The  petitioner  proposes 
to  use  a  high-voltage  cable  with  an 
internal  groimd  check  conductor 
smaller  than  No.  10  (A.W.G.)  as  part  of 
its  longwall  mining  system.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

14.  Perry  County  Coal  Corporation 

[Docket  No.  M-1999-015-C] 

Perry  County  Coal  Corporation,  P.O. 
Box  5001,  Hazard,  Kentucky  41702  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.388(a)(3) 
(boreholes  in  advance  of  mining)  to  its 
EAS  #1  Mine  (I.D.  No.  15-02085) 
located  in  Perry  County,  Kentucky.  The 
petitioner  proposes  to  establish  a  100 
foot  barrier  line  instead  of  a  200  foot 
barrier  around  two  adjacent  mines 
located  in  the  same  seam  as  the  EAS  #1 
Mine.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov",  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  Virginia  22203.  All 


comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
6, 1999.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  March  26, 1999. 
Carol  J.  Jones, 

Acting  Director,  Office  of  Standards, 
Regulations,  and  Variances. 
[FR  Doc.  99-8369  Filed  4-5-99;  8:45  am] 
BILUNO  CODE  4S10-4»-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Susan  Hanwood  Training  Grant 
Program 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice  of  availability  of  funds 
and  request  for  grant  applications. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  awards 
funds  to  nonprofit  organizations  to 
conduct  safety  and  health  training  and 
education  in  the  workplace.  This  notice 
announces  grant  availability  for  training 
in  safety  and  health  programs  in 
construction;  in  health  services;  and  for 
preventing  amputations  in 
manufacturing.  The  notice  describes  the 
scope  of  the  grant  program  and  provides 
information  about  how  to  get  detailed 
grant  application  instructions. 
Applications  should  not  be  submitted 
without  the  applicant  first  obtaining  the 
detailed  grant  application  instructions 
mentioneid  later  in  the  notice. 

Section  21(c)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
670)  authorizes  this  program. 
DATES:  Applications  must  be  received 
by  May  28. 1999. 

ADDRESSES:  Submit  grant  applications  to 
the  OSHA  Office  of  Training  and 
Education,  Division  of  Training  and 
Educational  Programs,  1555  Times 
Drive,  Des  Plaines,  Illinois  60018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Mouw,  Chief,  Division  of 
Training  and  Educational  Programs,  or 
Cynthia  Bencheck,  Program  Analyst, 
OSHA  Office  of  Training  and  Education, 
1555  Times  Drive,  Des  Plaines,  Illinois 
60018,  telephone  (847)  297^810,  e-mail 
cindy.bencheck@oti.osha.gov. 
SUPPLEMENTARY  INFORMATION: 

What  is  the  purpose  of  the  program? 

OSHA's  strategic  plan  contains 
strategic  goals  to  improve  workplace 
safety  and  health  for  all  workers,  change 
the  workplace  culture  to  increase 
employer  and  worker  awareness  of, 
commitment  to,  and  involvement  in 


safety  and  health,  and  to  secure  public 
confidence  through  excellence  in  the 
development  and  delivery  of  OSHA's 
programs  and  services.  OSHA's  intent  is 
to  reduce  the  number  of  worker  injuries, 
illnesses  and  fatalities  by  focusing 
nationwide  attention  and  Agency 
resources  on  the  most  prevalent  types  of 
workplace  injiuies  and  illnesses,  the 
most  hazardous  industries  and  the  most 
hazardous  workplaces.  The  Susan 
Harwood  Training  Grants  Program  is 
one  of  the  mechanisms  OSHA  is  using 
to  achieve  its  strategic  goals. 

Susan  Harwood  Training  Grants 
provide  funds  to  train  workers  and 
employers  to  recognize,  avoid,  and 
prevent  safety  and  health  hazards  in 
their  workplaces.  The  program 
emphasizes  three  areas. 

•  Educating  workers  and  employers 
in  small  businesses.  A  small  business 
Ms  250  or  fewer  workers. 

•  Training  workers  and  employers 
about  new  OSHA  standards. 

•  Training  workers  and  employers 
about  high  risk  activities  or  hazards 
identified  by  OSHA  through  its  strategic 
plan,  or  as  part  of  an  OSHA  special 
emphasis  program. 

Grantees  are  expected  to  develop 
training  and/or  educational  programs 
that  address  topics  named  by  OSHA, 
recruit  workers  and  employers  for  the 
training,  and  conduct  the  training. 
Grantees  will  also  be  expected  to  follow- 
up  with  people  who  have  been  trained 
by  their  program  to  find  out  what,  if 
any,  changes  were  made  to  reduce 
hazards  in  their  workplaces  as  a  result 
of  the  training. 

What  are  the  training  topics  this  year? 

The  purpose  of  this  notice  is  to 
announce  that  funds  are  available  for 
grants.  The  three  training  topics  were 
chosen  based  on  injuries  and  illnesses 
in  selected  industries  identified  in 
OSHA's  strategic  plan.  Each  grant 
application  must  address  one  of  the 
following  areas. 

1.  Preventing  Amputations  in 
Manufacturing.  Programs  that  train 
workers,  operators  and  maintenance 
persoimel  in  the  recognition  and 
avoidance  of  amputation  hazards  with 
industrial  machinery  in  manufacturing 
industries:  shears,  slitters,  saws,  slicers, 
and/or  power  presses.  (Standard 
Industrial  Classifications  (SIC) 
beginning  with  the  number  2  or  3). 

2.  Health  Services.  Programs  that  train 
workers  in  the  recognition  and 
prevention  of  safety  and  health  hazards 
in  health  services  facilities,  including 
medical  and  dental  offices,  hospitals, 
nursing  homes,  medical  laboratories, 
and  home  ncalth  care  services. 
(Standard  Industrial  Classification  (SIC) 
80). 
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While  OSHA  is  interested  in 
providing  health  services  workers  with 
training  encompassing  all  safety  and 
health  hazards,  we  are  primarily 
concerned  with  ergonomic  hazards  and 
biohazards.  Your  proposal  may  cover 
other  safety  and  heal^  topics,  but  yoiu- 
program  should  emphasize  the  topics  of 
primary  concern. 

3.  Construction.  Programs  that  train 
workers  on  non-residential  construction 
sites  in  the  recognition  and  avoidance  of 
hazards  relating  to  falls. 

Who  is  eligible  to  apply  for  a  grant? 

Any  nonprofit  organization  that  is  not 
an  agency  of  a  State  or  local  government 
is  eligible  to  apply.  However,  State  or 
local  government  supported  institutions 
of  higher  education  are  eligible  to  apply 
in  accordance  with  29  CFR  97.4(a)(1). 

Applicants  other  than  State  or  local 
government  supported  institutions  of 
higher  education  will  be  required  to 
submit  evidence  of  nonprofit  status, 
preferably  from  the  IRS. 

What  can  grant  funds  be  spent  on? 

Grant  funds  can  be  spent  on  the 
following. 

•  Conducting  training. 

•  Conducting  other  activities  that 
reach  and  inform  workers  and 
employers  about  occupational  safety 
and  health  hazards  and  hazard 
abatement. 

•  Developing  educational  materials 
for  use  in  the  training. 

Are  there  restrictions  on  how  grant 
funds  can  be  spent? 

OSHA  will  not  provide  funding  for 
the  following  activities. 

1 .  Any  activity  that  is  inconsistent 
with  the  goals  and  objectives  of  the 
Occupational  Safety  and  Health  Act  of 
1970. 

2.  Training  involving  workplaces  that 
are  not  covered  by  the  Occupational 
Safety  and  Health  Act.  Examples 
include  state  and  local  government 
workers  in  non-State  Plan  States  and 
workers  covered  by  section  4(b)(1)  of  the 
Act. 

3.  Production,  publication, 
reproduction  or  use  of  training  and 
educational  materials,  including 
newsletters  and  instructional  programs, 
that  have  not  been  reviewed  by  OSHA 
for  technical  acciiracy. 

4.  Activities  that  address  issues  other 
than  recognition,  avoidance,  and 
prevention  of  unsafe  or  unhealthy 
working  conditions.  Examples  include 
workers'  compensation,  first  aid,  and 
publication  of  materials  prejudicial  to 
labor  or  management. 

5.  Activities  that  provide  assistance  to 
workers  in  arbitration  cases  or  other 
actions  against  employers,  or  that 
provide  assistance  to  employers  and/or 
workers  in  the  prosecution  of  claims 


against  Federal,  State  or  local 
governments. 

6.  Activities  that  directly  duplicate 
services  offered  by  OSHA,  a  State  under 
an  OSHA-approved  State  Plan,  or 
consultation  programs  provided  by  State 
designated  agencies  under  section 
7(c)(1)  of  the  Occupational  Safety  and 
Health  Act. 

7.  Activities  intended  to  generate 
membership  in  the  grantee's 
organization.  This  includes  activities  to 
acquaint  nonmembers  with  the  benefits 
of  membership,  inclusion  of 
membership  appeals  in  materials 
produced  with  grant  funds,  and 
membership  drives. 

What  other  grant  requirements  are 
there? 

1.  OSHA  review  of  educational 
materials.  OSHA  will  review  all 
educational  materials  produced  by  the 
grantee  for  technical  accuracy  during 
development  and  before  final 
publication.  OSHA  will  also  review 
training  curriculums  and  piuchased 
training  materials  for  accuracy  before 
they  are  used. 

When  grant  recipients  produce 
training  materials,  they  will  provide 
copies  of  completed  materials  to  OSHA 
before  the  end  of  the  grant  period. 
OSHA  has  a  lending  program  that 
circulates  grant-produced  audiovisual 
materials.  Audiovisual  materials 
produced  by  the  grantee  as  a  part  of 
their  grant  program  will  be  included  in 
this  lending  program.  In  addition,  all 
materials  produced  by  grantees  may  be 
placed  on  the  Internet  by  OSHA. 

2.  OMB  and  regulatory  requirements. 
Grantees  will  be  required  to  comply 
with  the  following  documents. 

•  29  CFR  part  95,  which  covers  grant 
requirements  for  nonprofit 
organizations,  including  universities 
and  hospitals.  These  are  the  Department 
of  Labor  regulations  implementing  OMB 
Circular  A-110. 

•  OMB  Circular  A-21,  which 
describes  allowable  and  unallowable 
costs  for  educational  institutions. 

•  OMB  Circular  A-122,  which 
describes  allowable  and  unallowable 
costs  for  other  nonprofit  organizations. 

•  OMB  Circular  A-133,  which 
provides  information  about  audit 
requirements. 

3.  Certifications.  All  applicants  will 
be  required  to  certify  to  a  drug-free 
workplace  in  accordance  with  29  CFR 
part  98,  to  comply  with  the  New 
Restrictions  on  Lobbying  published  at 
29  CFR  part  93,  to  make  a  certification 
regarding  the  debarment  rules  at  29  CFR 
part  98,  and  to  complete  a  special 
lobbying  certification. 

4.  Matching  share.  The  program 
requires  the  grantee  to  provide  a 


matching  share  of  funds.  Grant 
recipients  are  to  provide  a  minimum  of 
20%  of  the  total  grant  budget.  This 
matching  share  may  be  in-kind,  rather 
than  a  cash  contribution,  or  a 
combination  of  cash  and  in-kind.  For 
example,  if  the  Federal  share  of  the 
grant  is  $80,000  (80%  of  the  grant),  then 
the  matching  share  will  be  $20,000 
(20%  of  the  grant),  for  a  total  grant  of 
$100,000.  The  matching  share  may 
exceed  20%. 

How  are  applications  reviewed  and 
rated? 

OSHA  staff  will  review  grant 
applications  and  present  the  residts  to 
the  Assistant  Secretary  who  will  make 
the  selection  of  organizations  to  be 
awarded  grants. 

OSHA  will  give  preference  to 
applications  which: 

•  Address  multiple  safety  and  health 
subjects.  For  example,  an  application  for 
the  target  preventing  amputations  in 
manufacttiring  which  addresses 
machine  guarding,  ergonomic,  and 
lockout/tagout  hazards  would  be 
preferred  over  one  that  only  addresses 
machine  guarding. 

•  Plan  to  conduct  train-the-trainer 
programs  and  gather  data  concerning 
the  courses  and  the  number  of  students 
trained  by  the  new  trainers  as  a  part  of 
their  grant. 

•  Train  managers  and/or  supervisors 
in  addition  to  workers. 

•  Serve  multiple  employers.  OSHA  is 
interested  in  reaching  more  than  one 
employer  with  each  grant  awarded. 

"The  following  factors  will  be 
considered  in  evaluating  grant 
applications. 

1 .  Program  Design 

a.  The  proposed  training  and 
education  program  addresses  one  of  the 
following  topics. 

i.  Preventing  amputations  in 
manufacturing. 

ii.  Safety  and  health  hazards  at  health 
services  facilities. 

iii.  Fall  protection  in  non-residential 
construction. 

b.  The  proposal  plans  to  train  workers 
and/or  employers  and  clearly  estimates 
the  niunbers  to  be  trained. 

c.  The  proposal  contains  a  train-the- 
trainer  program,  and  the  number  of 
students  to  be  trained  by  these  new 
trainers  are  clearly  estimated. 

d.  The  planned  activities  are 
appropriate  for  the  workers  and/or 
employers  to  be  trained. 

e.  There  is  a  plan  to  recruit  trainees 
for  the  program. 

f.  If  the  proposal  includes  developing 
educational  materials,  there  is  a  plan  for 
OSHA  to  review  the  materials  during 
development 
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g.  There  is  a  plan  to  evaluate  the 
program's  effectiveness  and  this 
includes  plans  to  follow-up  with 
trainees  to  see  if  the  training  resulted  in 
workplace  change. 

h.  The  planned  work  can  be 
accomplished  in  one  year. 

i.  There  is  a  description  of  the  target 
population,  the  hazards  that  will  be 
addressed,  the  barriers  which  have 
prevented  adequate  training  for  the 
target  population,  why  the  program 
cannot  be  completed  without  Federal 
funds,  and  why  funding  sources 
currently  available  cannot  be  used  for 
this  purpose. 

2.  Program  Experience 

a.  The  organization  applying  for  the 
grant  demonstrates  experience  with 
occupational  safety  and  health. 

b.  The  organization  applying  for  the 
grant  demonstrates  experience  training 
adults  in  work-related  subjects. 

c.  The  staff  to  be  assigned  to  the 
project  have  experience  in  (1) 
occupational  safety  and  health,  (2)  the 
specie  topic  chosen,  and  (3)  training 
adults. 

d.  The  organization  applying  for  the 
grant  demonstrates  experience  in 
recruiting  and  training  the  population  it 
proposes  to  serve  under  the  grant. 

3.  Administrative  Capability 

a.  The  applicant  organization 
demonstrates  experience  managing  a 
variety  of  programs. 

b.  The  applicant  organization  has 
administered,  or  will  work  with  an 
organization  that  has  administered,  a 
number  of  different  Federal  and/or  State 
grants  over  the  past  five  years. 

c.  The  application  is  complete, 
including  forms,  budget  detail,  narrative 
and  workplan,  and  required 
attachments. 

4.  Budget 

a.  The  budgeted  costs  are  reasonable. 

b.  The  proposed  non-Federal 
matching  share  is  at  least  20%  of  the 
total  budget. 

c.  The  budget  complies  with  Federal 
cost  principles  (which  can  be  foimd  in 
applicable  0MB  Circulars)  and  with 
OSHA  budget  requirements  contained 
in  the  grant  application  instructions. 

d.  The  cost  per  trainee  is  less  than 
$500  and  the  cost  per  training  hour  is 
reasonable. 

In  addition  to  the  factors  listed  above, 
the  Assistant  Secretary  will  take  other 
items  into  consideration,  such  as  the 
geographical  distribution  of  the  grant 
programs  and  the  coverage  of 
popidations  at  risk. 

How  much  money  is  available  for 
grants? 


There  is  approximately  $1.8  million 
available  for  this  program.  The  average 
Federal  award  will  be  $125,000. 

How  long  are  grants  awarded  for? 

Grants  are  awarded  for  a  twelve- 
montn  period.  If  first  year  performance 
is  satisfactory  and  funds  are  available, 
grants  will  be  renewed  for  an  additional 
twelve-month  period. 

How  do  I  get  a  grant  application 
package? 

Grant  application  instructions  may  be 
obtained  fit)m  the  OSHA  Office  of 
Training  and  Education,  Division  of 
Training  and  Educational  Programs, 
1555  Times  Drive,  Des  Plaines,  Illinois 
60018.  The  application  instructions  are 
also  available  at  http://www.osha- 
slc.gov/Training/sharwood/ 
sharwood.html. 

When  and  where  are  applications  to 
be  sent? 

The  application  deadline  is  4:30  p.m. 
Central  Time,  Friday,  May  28, 1999. 

Applications  are  to  be  mailed  to  the 
Division  of  Training  and  Educational 
Programs,  OSHA  Office  of  Training  and 
Education,  1555  Times  Drive,  Des 
Plaines,  IL  60018.  Applications  may  be 
sent  by  fax  to  (847)  297-4874. 

How  will  I  be  told  if  my  application 
was  selected? 

Organizations  selected  as  grant 
recipients  will  be  notified  by  a 
representative  of  the  Assistant 
Secretary,  usually  fi-om  an  OSHA 
Regional  Office.  An  applicant  whose 
proposal  is  not  selected  will  be  notified 
in  writing. 

Notice  that  an  organization  has  been 
selected  as  a  grant  recipient  does  not 
constitute  approval  of  the  grant 
application  as  submitted.  Before  the 
actual  grant  award,  OSHA  will  enter 
into  negotiations  concerning  such  items 
as  program  components,  funding  levels, 
and  administrative  systems.  If  the 
negotiations  do  not  result  in  an 
acceptable  submittal,  the  Assistant 
Secretary  reserves  the  right  to  terminate 
the  negotiation  and  decline  to  fund  the 
proposal. 

Signed  at  Washington,  £)C,  this  26  day  of 
March  1999. 
Charies  N.  Jeffress, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  99-8112  Filed  4-5-99;  8:45  am] 

BILUNQ  CODE  4510-26-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Nuclear  Regulatory 
Commission  (NRC). 


action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  ciirrently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  part  75 — Safeguards 
on  Nuclear  Material — ^Implementation  of 
US/IAEA  Agreement 

3.  The  form  number,  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Installation  information  is 
submitted  upon  written  notification 
fi-om  the  Commission.  Changes  are 
submitted  as  they  occiu'.  Nuclear 
Material  accounting  and  control 
information  is  submitted  in  accordance 
with  specified  instructions. 

5.  Who  will  be  required  or  asked  to 
report:  Selected  persons  licensed  or 
certified  by  the  Commission  or 
Agreement  States  to  possess  source  or 
special  nuclear  material  at  an 
installation  specified  on  the  U.  S. 
eligible  list  as  determined  by  the 
Secretary  of  State  or  his  designee  and 
filed  wiUi  the  Commission,  as  well  as 
holders  of  construction  permits  and 
applicants  who  apply  for  licenses  to 
possess  one  effective  kilogram  or  more 
of  special  nuclear  or  source  material. 

6.  An  estimate  of  the  number  of 
responses:  13 

7.  The  estimated  number  of  annual 
respondents:  6 

8.  An  estimate  of  the  total  niunber  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  4,848  (48  hours 
for  reporting  and  800  hours  each  for  6 
recordkeepers). 

9.  An  indication  of  whether  section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  part  75 
establishes  a  system  of  nuclear  material 
accoimting  and  control  to  implement 
the  agreement  between  the  United 
States  and  the  International  Atomic 
Energy  Agency  (IAEA).  Under  that 
agreement,  NRC  is  required  to  collect 
the  information  and  make  it  available  to 
the  IAEA.  Currently,  the  IAEA  has 
selected  and  is  inspecting  one  out  of  six 
NRC-licensed  facilities  pursuant  to  10 
CFR  75.41. 
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A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBUC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signatxire  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  May  6, 
1999.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  to  comments  received 
after  this  date.  Erik  Godwin,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0055),  NEOB-10202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  March  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NBC  Cleamnce  Officer,  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  99-8434  Filed  4-5-99;  8:45  am) 

MLLMQ  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  040-8778] 

License  Amendment  by  Molycorp,  Inc; 
Meeting 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Public  Meeting. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  will  hold  this  public 
meeting  to:  (1)  discusis  with  the  public 
its  review  of  a  license  amendment 
request  by  Molycorp,  Inc.,  to  construct 
and  operate  an  interim  (5-10  year) 
storage  facility  at  its  ferro-alloy 
production  plant  in  Washington,  PA; 
and  (2)  discuss  the  status  of 
decommissioning  of  the  Washington, 
PA,  site. 

In  August  of  1992,  Molycorp  informed 
NRC  of  its  intent  to  terminate  the  Source 
Material  license  for  its  York,  PA, 
facility.  The  amendment  request  to 
construct  the  storage  facility  was 
submitted  to  NRC  in  a  letter  from  the 
licensee  dated  February  8, 1996.  A 
subsequent  request  for  storage  of 
Molycorp  York  soils  at  the  Molycorp, 


Washington,  site  was  proposed  as  part 
of  a  decommissioning  plan  for  the  York 
site.  The  radioactive  soils  were 
generated  in  operations  conducted  at 
the  York  rare  earth  metal  recovery 
facihty  from  1965  to  1992.  These  soils 
have  a  volume  of  approximately  3,000 
cubic  yards  and  before  approved  of  the 
amendment  request  can  be  granted,  the 
licensee  must  demonstrate  that 
containment  will  be  provided  for  the 
radioactive  soils  (contaminated  with 
thorium-228  and  uraniim[i-238) 
proposed  to  be  transported  from  York  to 
Washington,  PA.  The  NRC  review  is 
assessing  the  enviroimiental  and  safety 
impacts  of  this  request. 
DATES:  April  15, 1999,  at  6  pm. 
ADDRESSES:  North  Trinity  Elementary 
School,  225  Midland  Drive, 
Washington,  Pennsylvania. 

STATUS:  Pubic  and  Open. 

The  NRC  staff  has  arranged  this 
public  meeting  to  discuss  the  NRC's 
review  conducted  to  assess  the  potential 
significance  of  environmental  impacts 
associated  with  the  amendment  request. 
The  results  of  the  review  will  be 
considered  along  with  other  factors  in 
determining  whether  construction  of  the 
interim  storage  facility  will  be  granted. 
In  addition,  the  status  of 
decommissioning  of  the  Washington, 
PA,  site  will  be  discussed. 
AGENDA  FOR  MOLYCORP  MEETING:  This 
public  meeting  will  begin  at  6:00  p.m. 
and  adjourn  at  9:00  p.m. 

Topic  Lead 

1.  Introduction  and  discussion  of 
meeting  participation  procedures — 
John  Olshock,  Solicitor,  Canton 
Township  Supervisors 

2.  Introduction  of  NRC  staff  and 
discussion  of  NRC  decision  making 
process — Robert  Nelson,  Chief,  NRC 
Special  Projects  Section 

3.  Presentation  of  NRC  review— Roy 
Person,  Sr.  Materials  Engineer,  NRC 

4.  Questions/answers  and  comments — 
Meeting  participants 

5.  Simunary  of  action  items — Robert 
Nelson 

6.  Adjourn  meeting — Canton  Township 
Supervisors 

For  further  information  regarding  this 
meeting,  contact  Roy  Person  of  the  NRC, 
at  (301)  415-6701.  For  further  details 
with  respect  to  this  action,  the  draft 
environmental  assessment  for  this 
licensing  action  and  the 
Decommissioning  Plan  for  the  York  site 
are  available  for  inspection  at  the  NRC's 
Public  Document  Room,  2120  L  Street 
N.W.,  Washington,  DC  20555. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  March  1999. 


For  the  Nuclear  Regulatory  Commission. 
lohn  W.N.  Hickey, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

{FR  Doc.  99-8435  Filed  4-5-99;  8:45  am] 
enxma  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockst  Nos.  50-272  and  50-311] 

Public  Service  Electric  and  Gas  Co.; 
Salem  Nuclear  Generating  Station,  Unit 
Nos.  1  and  2  Environmental 
Assessment  and  Rnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  is 
considering  issuance  of  an  exemption 
bora  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
Nos.  DPR-70  and  DPR-75  for  the  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  respectively,  issued  to  the  Public 
Service  Electric  and  Gas  Company  (the 
licensee),  for  operation  of  the  Salem 
Nuclear  Generating  Station,  located  in 
Salem  Coimty,  New  Jersey. 

Enviroiuiiental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirements  of  10 
CFR  50.71(e)(4)  regarding  submission  of 
revisions  to  the  updated  final  safety 
analysis  report  (UFSAR).  Under  the 
proposed  exemption,  the  licensee  would 
schedule  updates  to  UFSAR,  common 
for  both  units,  based  on  the  refueling 
cycle  of  Salem  Unit  1  and  at  intervals 
not  to  exceed  24  months. 

The  Need  for  the  Proposed  Action 

The  Code  of  Federal  Regulations,  10 
CFR  50.71(e)(4),  requires  licensees  to 
submit  updates  to  their  FSAR  annually 
or  vnthin  6  months  after  each  refueling 
outage  provided  that  the  interval 
between  successive  updates  does  not 
exceed  24  months.  Since  Units  1  and  2 
share  a  common  FSAR,  the  licensee 
must  update  the  same  document 
annually  or  within  6  months  after  a 
refueling  outage  for  either  unit.  The 
underljdng  purpose  of  the  rule  was  to 
relieve  licensees  of  the  burden  of  filing 
annual  FSAR  revisions  while  assuring 
that  such  revisions  are  made  at  least 
every  24  months.  The  Commission 
reduced  the  burden,  in  part,  by 
permitting  a  licensee  to  submit  its  FSAR 
revisions  6  months  after  refueling 
outages  for  its  facility,  but  did  not 
provide  for  multiple  imit  facilities 
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sharing  a  common  FSAR  in  tlie  rule. 
Rather,  the  Commission  stated:  "With 
respect  to  the  concern  about  multiple 
facilities  sharing  a  common  FSAR, 
licensees  will  have  maximiun  flexibility 
for  scheduling  updates  on  a  case-by-case 
basis"  (57  PR  39355)  (1992).  Allowing 
the  exemption  would  maintain  the 
updated  FSAR  current  within  24 
months  of  the  last  revision. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  it  involves 
administrative  activities  unrelated  to 
plant  operation. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
this  action. 

Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  exemption 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Salem  Nuclear 
Generating  Station. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  March  31, 1999,  the  staff  consulted 
with  the  New  Jersey  State  official,  Mr. 
Dennis  Zannoni,  Chief,  Bureau  of 
Nuclear  Engineering,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 


Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
December  2, 1998,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Docimient  Room,  The  Gelman 
Building,  2120  L  Street,  NW., 
Washington  DC,  and  at  the  local  public 
document  room  located  at  the  Salem 
Free  Public  Library,  112  West 
Broadway,  Salem,  NJ  08079. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  March  1999. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Director,  Project  Directorate  1-2,  Division  of 
Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation . 
[PR  Doc.  99-8436  Filed  4-5-99;  8:45  am) 

BRUNO  CODE  7S«M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Resctor 
Safeguards,  Joint  Meeting  of  the  ACRS 
Subcommittees  on  Reliability  and 
Probabilistic  Risk  Assessment  and  on 
Regulatory  Policies  and  Practices; 
Notice  of  Meeting 

The  ACRS  Subcommittees  on 
Reliability  and  Probabilistic  Risk 
Assessment  and  on  Regulatory  Policies 
and  Practices  will  hold  a  joint  meeting 
on  April  21,  1999,  Room  T-2B3, 11545 
Roclcville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  April  21,  1999 — 8:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittees  will  review  the 
staff  reconciliation  of  public  comments 
on  performance-based  initiatives 
(SECY-98-132):  plan  for  pursuing 
performance-based  initiatives,  candidate 
activities,  and  related  matters;  and 
NUREG/CR-5392,  "Elements  of  an 
Approach  to  Performance-Based 
Regulatory  Oversight."  The  purpose  of 
this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 


concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportimity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
cognizant  ACRS  staff  engineer,  Mr. 
Michael  T.  Markley  (telephone  301/ 
415-6885)  between  7:30  a.m.  and  4:15 
p.m.  (EST).  Persons  planning  to  attend 
this  meeting  are  urged  to  contact  the 
above  named  individual  one  or  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  to  the 
agenda,  etc.,  that  may  have  occurred. 

Dated:  March  30, 1999. 
Richard  P.  Savio, 

Associate  Director  for  Technical  Support. 
ACRS/ACNW. 

[PR  Doc.  99-8432  Filed  4-5-99;  8:45  am] 

BILUNG  CODE  7590-01 -P 


POSTAL  SERVICE 

Privacy  Act  of  1974,  System  of 
Records 

agency:  Postal  Service. 

ACTION:  Notice  of  modification  to  an 

existing  system  of  records. 

SUMMARY:  This  document  publishes 
notice  of  modification  to  Privacy  Act 
System  of  Records  USPS  120.151, 
Persoimel  Records — Recruiting, 
Examining,  and  Appointment  Records. 
The  proposed  modification  expands  the 
system  location  to  include  contractor 
sites. 

DATES:  Any  interested  party  may  submit 
written  comments  on  the  proposed 
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modification.  This  proposal  will  become 
effective  without  fiMher  notice  on  May 
17, 1999,  xmless  comments  received  on 
or  before  that  date  result  in  a  contrary 
determination. 

ADDRESSES:  Written  comments  on  this 
proposal  should  be  mailed  or  delivered 
to  Administration  and  Records,  United 
States  Postal  Service,  475  L'Enfant 
Plaza.  SW,  Room  8141,  Washington,  DC 
20260-5243.  Copies  of  all  written 
comments  will  be  available  at  the  above 
address  for  public  inspection  and 
photocopying  between  8  a.m.  and  4:45 
p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Aldorfer  (202)  268-2938. 

SUPPLEMENTARY  INFORMATION:  Privacy 
Act  System  of  Records  USPS  120.151, 
Personnel  Records — Recruiting, 
Examining,  and  Appointment  Records, 
collects  information  for  recruiting  and 
recommending  appointment  of  qualified 
individuals.  Such  information  consists 
of  personal  and  professional  resimies, 
personal  applications,  test  scores, 
medical  assessments,  academic 
transcripts,  letters  of  recommendation, 
employment  certifications,  medical 
records,  and  registers  of  eligibles. 
System  locations  include  U.S.  Postal 
Service  personnel  offices,  the  National 
Test  Administration  Center  (NTAC),  the 
Minneapolis  Integrated  Business 
Systems  Solutions  Center  (MIBSSC), 
and/or  other  offices  within  Postal 
Service  facilities  authorized  to  engage  in 
recruiting  or  examining  activities  or  to 
make  appointments  to  positions.  This 
notice  expands  the  system  location  to 
include  contractor  sites. 

Selection  assessment  tests  have  been 
developed  for  use  as  a  management  tool 
to  be  used  in  conjunction  with  other 
information  from  the  selection  process 
to  choose  qualified  individuals  for 
postal  positions.  In  some  instances,  the 
Postal  Service  will  use  contractors  to 
perform  services  relative  to  assessment, 
such  as  scoring  tests.  For  that  reason, 
the  system  location  is  expanded  to 
include  contractor  sites.  Any  contractor 
who  maintains  information  collected  by 
this  system  is  made  subject  to  the 
Privacy  Act  in  accordance  with 
subsection  (m)  and  is  required  to  apply 
appropriate  protections  subject  to  the 
audit  and  inspection  of  the  Postal 
Inspection  Service. 

Pursuant  to  5  U.S.C.  552a(e)(ll), 
interested  persons  are  invited  to  submit 
written  data,  views,  or  arguments  on  the 
proposed  part  of  this  notice.  A  report  of 
the  proposed  system  change  has  been 
sent  to  Congress  and  to  the  Office  of 
Management  and  Budget  for  their 
evaluation. 


USPS  Privacy  Act  system  120.151  was 
last  published  in  its  entirety  in  the 
Federal  Register  on  October  26, 1989 
(54  FR  43693)  and  was  amended  on 
October  11. 1990  (55  FR  41398-41400). 
The  Postal  Service  proposes  amending 
the  system  as  shown  below: 

USPS  120.151 

SYSTEM  name: 

Personnel  Records — Recruiting. 
Examining,  and  Appointment  Records, 
120.151. 

SYSTEM  location: 

[CHANGE  TO  READ:] 

U.S.  Postal  Service  personnel  offices; 
the  National  Test  Administration  Center 
(NTAC);  the  Minneapolis  Integrated 
Business  Systems  Solutions  Center 
(MIBSSC);  other  offices  within  Postal 
Service  facilities  authorized  to  engage  in 
recruiting  or  examining  activities  or  to 
make  appointments  to  positions;  and 
contractor  sites. 
***** 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  99-8401  Filed  4-5-99;  8:45  am] 

BILUNG  COOE  7710-12-P 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Ck>nunission,  Office  of  Filings  and 
Information  Services,  Washhigton,  DC 
20549 

Extension: 
Rule  236,  SEC  File  No.  270-118,  OMB 
Control  No.  3235-0095 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Seciirities 
and  Exchange  Commission 
("Commission")  is  soliciting  conmients 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  236  imder  the  Seciirities  Act  of 
1933  ("Securities  Act")  requires  issuers 
wishing  to  rely  upon  an  exemption  from 
the  Seciu-ities  Act  registration  for  the 
issuance  of  fractional  shares,  script 
certificates  or  order  forms,  in 
connection  with  a  stock  dividend,  stock 
split,  reverse  stock  split,  conversion, 
merger  or  similar  transaction  to  furnish 
specified  information  to  the 
Commission  in  writing  at  least  ten  days 
prior  to  the  offering.  The  information  is 


needed  to  provide  notice  that  an  issuer 
is  reljdng  on  the  exemption.  Public 
companies  are  the  likely  respondents. 
An  estimated  ten  submissions  are  made 
pursuant  to  Rule  236  annually,  resulting 
in  an  estimated  annual  total  burden  of 
15  hours. 

Written  comments  are  invited  on;  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  vrill  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biirden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  vdll  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.  Washington.  DC  20549. 

Dated:  March  29. 1999. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  99-8437  Filed  4-5-99;  8:45  am) 
BNJJNO  COOE  801 0-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Existing  Collection  Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  D.C. 
20549-0007 
Extension: 
Rule  17f-4  (17  CFR  270.17f-4l  SEC  File 
No.  270-232  OMB  Control  No.  3235- 
0225. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  the  Securities 
and  Exchange  Commission  (the 
"Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  ("OMB")  for 
extension  and  approval. 

Section  17(f)  ^  of  the  Investment 
Company  Act  of  1940  2  (the  "Act") 


'  15  U.S.C.  80a-17(f). 
215  U.S.C.  80a. 
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permits  registered  management 
investment  companies  ("funds")  and 
their  custodians  to  maintain  fund  assets 
in  system  for  the  central  handling  of 
securities,  subject  to  Commission  rules. 
Rule  17f-4  3  under  the  Act  defines  this 
type  of  system  as  a  "securities 
depository."  The  rule  sets  conditions  for 
the  use  of  certain  depositories, 
including  a  U.S.  registered  clearing 
agency  that  acts  as  a  depository,  and  the 
federal  book-entry  system  for 
government  securities.'* 

Certain  information  collection 
requirements  apply  to  the  fund's 
custodian  when,  as  in  the  usual  case,  a 
fund  uses  a  depository  through  its 
custodian.  Rule  17f-4  requires  the 
custodian  to  send  the  fund  a  written 
confirmation  of  each  transfer  or 
securities  to  or  from  the  fund's  accoimt 
with  the  custodian.  When  securities  are 
transferred  to  the  fund's  account,  the 
custodian  also  must  identify  as 
belonging  to  the  fund  (or  "earmark")  an 
appropriate  quantity  of  securities  that 
the  custodian  holds  in  a  fungible  bulk 
with  the  depository  (or  with  any  agent 
through  which  the  custodian  uses  the 
depository).  In  addition,  the  custodian 
or  its  agent  must  send  the  fund  reports 
it  receives  concerning  the  depository's 
internal  accounting  controls,  and 
reports  on  the  custodian's  or  agent's 
own  controls  as  the  fund  may 
reasonably  request. 

Other  information  collection 
requirements  apply  to  the  fund.  The 
fund's  board  of  directors  must  approve 
by  resolution  the  custodian's 
arrangement  with  each  depository,  and 
material  changes  in  any  arrangement.  In 
the  unusual  cast  when  a  fund  deals 
directly  with  a  depository,  the  fund 
board  must  approve  the  arrangement 
with  the  depository,  and  the  fund  must 
establish  a  system  that  is  reasonably 
designed  to  prevent  unauthorized 
officer's  instructions. 5 

Rule  17f-4  facilitates  the  safe  use  of 
depositories,  which  can  simplify  the 
clearance  and  settlement  of  securities 
transactions  and  reduce  risks  of  loss, 
theft,  and  destruction  of  securities.  The 
rule's  requirements  that  the  custodian 
confirm  transactions  and  earmark  a 
portion  of  its  holdings  for  the  fund  help 
to  document  the  fund's  transactions, 
and  provide  evidence  of  the  funds's 
interest  in  "omnibus"  depository 
accounts  that  may  contain  the  pooled 
assets  of  multiple  owners.  The 


M7CFR270.17f-4. 

'*  Rule  17f— 4  does  not  regulate  the  use  of  foreign 
securities  depositories.  Funds  that  maintain 
securities  in  foreign  depositories  must  comply  with 
rule  17f-5  under  the  Act  [17  CFR  270.17f-5l. 

'  Officer's  instructions  are  directions  to  the 
depository  by  authorized  personnel  of  the  fund. 


requirement  that  the  custodian  and  its 
agent  send  the  fund  reports  on  internal 
controls  heljps  the  fund  and  its  auditors 
to  evaluate  the  reliability  of  the 
custodian,  its  agent,  and  the  depository. 
The  requirement  that  the  fund  board 
approve  depository  arrangements  and 
material  changes  encourages  directors  to 
review  periodically  the  safety  of  these 
arrangements.  The  requirement  that  the 
fund  have  a  system  to  prevent 
unauthorized  officer's  instructions  helps 
to  protect  fund  assets  firom 
misappropriation . 

The  Commission  staff  estimates  that 
3,400  respondents  (including  3,300 
funds,  50  bank  custodians,  and  50 
agents  of  the  custodians)  make 
approximately  25,750  responses  imder 
the  rule  each  year.  The  staff  estimates 
that  on  average,  50  custodians  spend 
500  hours  each  year  in  transmitting 
daily  confirmations  to  funds  and  250 
hours  in  earmarking  holdings  for  funds, 
and  100  custodians  and  agents  spend  16 
hours  annually  in  transmitting  reports 
to  funds.  The  staff  estimates  that  on 
average,  500  funds  spend  6  hours  each 
year  in  approving  new  depository 
arrangements  or  chemges  in  existing 
arrangements,  and  50  funds  spend  10 
hours  each  year  in  implementing 
systems  to  prevent  imauthorized 
officer's  instructions.  The  total  annual 
burden  of  the  rule's  requirements  for  all 
respondents  therefore  is  estimated  to  be 
42,600  hours  ((50  custodians  x  750 
hours)  +  (100  custodians  and  agents  x 
16  hours)  +  (500  funds  x  6  hours)  +  (50 
funds  X  10  hours)).8 

The  estimated  annual  burden  of 
42,600  burden  hours  represents  an 
increase  of  17,344  hours  over  the  prior 
estimate  of  25,256  hom^.  The  increase 
in  annual  biu'den  hours  is  attributable  to 
the  staff's  recognition  that  the  rule 
imposes  information  collection 
requirements  on  funds  as  well  as 
custodians,  and  to  increases  in  the 
estimated  time  spent  by  custodians  and 
agents  in  collection  information  relating 
to  an  increasing  nimiber  of  funds 
transactions. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  The  estimate 
is  not  derived  fi-om  a  comprehensive  or 
even  a  representative  siuvey  or  study  of 
the  costs  of  Commission  rules.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 


^The  estimated  average  burden  hours  do  not 
reflect  the  costs  of  operating  computer  systems  used 
by  custodians  to  provide  confirmations  and  earmark 
assets,  and  used  by  funds  to  help  prevent 
unauthorized  officer's  instructions. 


Written  comments  are  invited  on:  (a) 
Whether  the  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Commission's  estimate 
of  the  burdens  of  the  collections  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burdens  of  the  collections 
of  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Consideration 
will  be  given  to  comments  and 
suggestions  submitted  in  writing  within 
60  days  of  this  publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.  Washington,  D.C.  20549-0004. 

Dated:  March  23, 1999. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-8438  Filed  4-5-99;  8:45  am] 

BttJJNQ  CODE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-23767;  812-9204] 

The  Aquinas  Funds,  Inc.,  et  al.;  Notica 
of  Application 

March  30.  1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for  an 
order  imder  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
15(a)  of  the  Act  and  rule  18f-2  under 
the  Act. 

SUMMARY  OF  APPUCATION:  The  requested 
order  would  permit  applicants,  The 
Aquinas  Funds,  Inc.  ("Company")  and 
Aquinas  Investment  Advisers,  Inc. 
("Adviser"),  to  enter  into  and  materially 
amend  subadvisory  agreements  without 
obtaining  shareholder  approval. 
RUNG  DATES:  The  application  was  filed 
on  September  2, 1994,  and  was 
amended  on  September  20, 1995,  and 
January  13, 1999.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
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Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  26, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0609;  Applicants,  5310  Harvest  Hill 
Road,  Suite  248,  Dallas,  TX  75230. 
TOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Senior  Counsel,  at  (202) 
942-0574  or  Nadya  Royblat.  Assistant 
Director,  at  (202)  942-0564,  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Company  is  registered  under 
the  Act  as  an  open-end  management 
investment  company  offering  shares  in 
four  separate  portfolios:  Aquinas  Fixed 
Income  Fimd,  Aquinas  Equity  Income 
Fund,  Aquinas  Equity  Growth  Fimd, 
and  Aquinas  Balanced  Fund  ("Funds"), 
each  with  its  own  distinct  investment 
objectives,  policies,  and  restrictions.' 
The  Company  is  organized  as  a 
Maryland  corporation. 

2.  The  Adviser,  registered  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act"),  serves  as  investment 
adviser  to  the  Company  pursuant  to  an 
investment  advisory  agreement 
("Management  Agreement").  Specific 
portfolio  management  for  each  Fimd  is 
provided  by  at  least  two  portfolio 
managers  ("Portfolio  Managers"),  each 
of  which  is  registered  under  the 
Advisers  Act. 
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■  Applicants  request  that  the  relief  apply  to  any 
registered  open-end  investment  company  that  in  the 
ftiture  is  advised  by  the  Adviser  or  any  person 
controlling,  controlled  by,  or  under  common 
control  (within  the  meaning  of  section  2(a)(9)  of  the 
1940  Act)  with  the  Adviser  (a  "Future  Fund"), 
provided  that  such  Future  Fund  operates  in 
substantially  the  same  manner  as  the  Company  with 
respect  to  the  Adviser's  responsibility  to  select, 
evaluate,  and  supervise  portfolio  managers  and 
complies  with  the  terms  and  conditions  of  the 
application.  All  existing  investment  companies 
(and  series  thereof)  that  currently  intend  to  rely  on 
the  order  have  been  named  as  applicants. 


3.  Under  the  Management  Agreement, 
the  Adviser,  subject  to  approval  by  the 
Company's  board  of  directors  ("Board"), 
provides  each  Fund  with  general 
management  and  administration 
services,  develops  the  investment 
programs,  selects,  hires,  and  monitors 
Portfolio  Managers,  and  allocates  assets 
among  the  Portfolio  Managers.  Portfolio 
Managers  are  selected  for  the  Fimds 
based  primarily  upon  the  research  and 
reconmiendations  of  the  Adviser,  which 
evaluates  quantitatively  and 
qualitatively  the  Portfolio  Manager's 
skills  and  results  in  managing  assets  for 
specific  asset  classes,  investment  styles 
and  strategies.  For  these  services,  the 
Adviser  receives  an  annual  management 
fee  from  each  Fund  based  on  the  Fund's' 
average  net  assets. 

4.  Under  sub-advisory  agreements 
between  the  Company  and  the  Adviser 
and  the  Portfolio  Managers  ("Portfolio 
Management  Agreements"),  each 
Portfolio  Manager  purchases  and  sells 
portfolio  securities  for  its  segment  of  a 
Fimd  in  accordance  with  the  Fund's 
investment  objectives,  restrictions,  and 
policies.  The  Adviser  pays  the  Portfolio 
Managers'  fees  out  of  the  fees  the 
Adviser  receives  firom  the  Fund. 

5.  Applicants  request  an  order  to 
permit  the  Adviser  to  enter  into  and 
materially  amend  Portfolio  Management 
Agreements  without  obtaining 
shareholder  approval. ^  The  requested 
relief  will  not  extend  to  a  Portfolio 
Manager  that  is  an  "affiliated  person" 
(as  defined  in  section  2(a)(3)  of  the  Act) 
of  the  Company,  the  Adviser,  or  the 
Funds,  other  than  by  reason  of  serving 
as  a  Portfolio  Manager  to  one  or  more 
of  the  Funds  (an  "Affiliated  Portfolio 
Manager").  None  of  the  current  Portfolio 
Managers  is  an  Affiliated  Portfolio 
Manager. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  pari,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  under  a  written 
contract  approved  by  a  majority  of  the 
investment  company's  outstanding 
voting  shares.  Rule  18f-2  under  the  Act 
provides  that  each  series  or  class  of 
stock  in  a  series  company  affected  by  a 
matter  must  approve  the  matter  if  the 
Act  requires  shareholder  approval. 

2.  Section  6(c)  of  the  Act  authorizes 
the  SEC  to  exempt  persons  or 
transactions  from  the  provisions  of  the 
Act  to  the  extent  that  the  exemption  is 


2  Applicants  state  that  the  manner  of  operation  of 
the  Funds'  multi-manager  system  and  the  substance 
and  effect  of  the  requested  order  has  been  disclosed 
in  the  Funds'  prospectus  since  the  effective  date  of 
the  Funds'  Registration  Statement  on  Form  N-IA. 


necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  Act.  Applicants 
believe  that  their  requested  relief  meets 
this  standard  for  the  reasons  discussed 
below. 

3.  Applicants  assert  that  a  Fund's 
shareholders  rely  on  the  Adviser's 
ability  to  select,  monitor  and  replace  the 
Portfolio  Managers.  Applicants 
represent  that  the  Adviser  has 
substantial  experience  in  performing 
these  functions  for  the  Company  and 
has  managed  the  Funds,  since 
September  1994,  with  multiple  Portfolio 
Managers.  Applicants  submit  that,  from 
the  perspective  of  an  investor,  the  role 
of  the  Portfolio  Managers  is  comparable 
to  that  of  individual  portfolio  managers 
employed  by  other  investment  advisory 
firms.  Applicants  content  that  granting 
the  requested  relief  would  enable  the 
Fund's  Adviser/Portfolio  Manager 
strategy  to  operate  more  efficiently  and 
without  unnecessary  delays.  Applicants 
note  that  the  Management  Agreement 
will  continue  to  be  fully  subject  to 
sections  15(a)  and  15(c)  of  the  Act  and 
rule  18f-2  under  the  Act. 

Applicants'  Conditions 

Applicants  a^ee  that  the  requested 
order  will  be  subject  to  the  follovnng 
conditions: 

1.  The  Company  will  disclose  in  its 
prospectus  the  existence,  substance  and 
effect  of  any  order  granted  pursuant  to 
this  application.  In  addition,  each  Fund 
and  any  Future  Fund  will  hold  itself  out 
to  the  public  as  employing  the 
management  structure  described  in  this 
application.  The  prospectus  with 
respect  to  the  Funds  and  any  Future 
Fund  will  prominently  disclose  that  the 
Adviser  has  the  ultimate  responsibility 
for  the  investment  performance  of  the 
Funds  due  to  the  Adviser's 
responsibility  to  oversee  the  Portfolio 
Managers  and  recommend  their  hiring, 
termination  and  replacement. 

2.  Within  90  days  of  the  hiring  of  any 
new  Portfolio  Manager,  shareholders 
will  be  furnished  relevant  information 
about  the  new  Portfolio  Manager  that 
would  be  contained  in  a  proxy 
statement,  including  any  change  in  such 
disclosure  caused  by  the  addition  of  the 
new  Portfolio  Manager.  Each  Fund  will 
meet  this  condition  by  providing 
shareholders  with  an  information 
statement  meeting  the  requirements  of 
Regulation  14C,  Schedule  14C.  and  Item 
22  of  Schedule  14A  under  the  Securities 
Exchange  Act  of  1934  within  90  days  of 
the  hiring  of  a  Portfolio  Manager. 

3.  No  director  or  officer  of  the 
Company  or  director  or  officer  of  the 
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Adviser  will  own  directiy  or  indirectly 
(other  than  through  a  pooled  investment 
veiiicle  that  is  not  controlled  by  any 
such  officer  or  director)  any  interest  in 
a  Portfolio  Manager,  except  for  (i) 
ownership  of  interests  in  the  Adviser  or 
any  entity  that  controls,  is  controlled  by 
or  is  imder  common  control  with  the 
Adviser,  or  (ii)  ownership  of  less  than 
1%  of  the  outstanding  securities  of  any 
class  of  equity  or  debt  of  a  publicly- 
traded  company  that  is  either  a  Portfolio 
Manager  or  an  entity  that  controls,  is 
controlled  by  or  is  tmder  common 
control  with  a  Portfolio  Manager. 

4.  The  Adviser  will  provide  general 
investment  management  and 
administrative  services  to  the  Funds 
and,  subject  to  review  and  approval  by 
the  Board  will  (i)  set  the  Funds'  overall 
investment  strategies;  (ii)  recommend 
Portfolio  Managers;  (iii)  allocate  and, 
when  appropriate,  reallocate  the  Fimds' 
assets  among  Portfolio  Managers;  (iv) 
monitor  and  evaluate  the  investment 
[wrfonnance  of  the  Portfolio  Managers; 
and  (v)  ensure  that  the  Portfolio 
Managers  comply  with  the  investment 
objectives,  policies  and  restrictions  of 
the  respective  Funds. 

5.  At  all  times,  a  majority  of  the  Board 
will  be  persons  each  of  whom  is  not  an 
"interested  person"  of  the  Company  (as 
defined  in  Section  2(a)(19)  of  the  Act) 
(the  "Independent  Directors"),  and  the 
nomination  of  new  or  additional 
Independent  Directors  will  be  placed 
within  the  discretion  of  the  then 
existing  Independent  Directors. 

6.  Neither  me  Company  nor  the 
Adviser  will  enter  into  a  Portfolio 
Management  Agreement  for  a  Fund  with 
any  Affiliated  Portfolio  Manager 
without  such  agreement,  including  the 
compensation  to  be  paid  thereunder, 
being  approved  by  the  shareholders  of 
the  applicable  Fund. 

7.  When  a  change  of  Portfolio 
Manager  is  proposed  for  a  Fimd  with  an 
Affiliated  Portfolio  Manager,  the  Board 
including  a  majority  of  the  Independent 
Directors,  will  make  a  separate  finding, 
reflected  in  the  minutes  of  the  meeting 
of  the  Board,  that  such  change  is  in  the 
best  interests  of  the  Fund  and  its 
shareholders  and  does  not  involve  a 
conflict  of  interest  bom  which  the 
Adviser  or  the  Affiliated  Portfolio 
Manager  derives  an  inappropriate 
advantage. 

8.  Before  a  Future  Ftmd  may  rely  on 
the  requested  order,  the  operation  of  the 
Fimd  as  described  in  the  application 
will  be  approved  by  the  vote  of  a 
majority  of  the  Fund's  outstanding 
voting  securities,  as  defined  in  the  Act, 
or,  in  the  case  of  a  Future  Fimd  whose 
public  shareholders  purchased  shares 
on  the  basis  of  a  prospectus  containing 


the  disclosure  contemplated  by 
condition  1,  by  the  initial  shareholders 
before  oaring  shares  of  that  Fimd  to  the 
public. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  imder  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary'. 
[FP  Doc.  99-8364  Filed  4-5-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No.  IC- 
23766,812-11278] 

Brantley  Capital  Corporation;  Notice  of 
Application 

March  30, 1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  section  61(a)(3)(B)  of  the 

Investment  Company  Act  of  1940  (the 

"Act"). 

SUMMARY  OF  APPUCATION:  Applicant, 
Brantley  Capital  Corporation,  seeks  an 
order  approving  its  Disinterested 
Director  Option  Plan  (the  "Plan"). 
FILING  DATES:  The  application  was  filed  T 
on  August  26,  1998  and  amended  on 
February  19, 1999.  Applicant  has  agreed 
to  file  an  amendment,  the  substance  of 
which  is  reflected  in  the  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
healing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  26,  1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
FOR  FURTHER  INFORMATKW  CONTACT:  John 
K.  Forst,  Attorney  Advisor,  at  (202)  942- 
0569  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street, 
N.W.,  Washington,  D.C.  20549-0102 
(tel.  (202)  942-8090). 


Applicant's  Representations 

1.  Applicant  is  a  business 
development  company  ("BDC")  within 
the  meaning  of  section  2{a)(48)  of  the 
Act.'  Brantley  Capital  Management 
L.L.C.,  ("Brantley")  an  investment 
adviser  registered  imder  the  Investment 
Advisers  Act  of  1940  ("Advisers  Act"), 
serves  as  Applicant's  investment 
ad\iser.  Brantley  is  compensated  bai?ed 
upon  a  percentage  of  Applicant's  assets, 
and  receives  no  performance-based 
compensation.  Applicant's  officers 
receive  compensation  directly  or 
indirectly  from  the  fees  paid  to  Brantley 
under  the  investment  advisory 
agreement  but  do  not  receive  any  other 
cash  compensation  firom  Applicant. 
Applicant  does  not  have  a  profit-sharing 
plan  described  in  section  57(n)  of  the 
Act. 

2.  Applicant  is  managed  by  a  board  of 
directors  ("Board")  currently  consisting 
of  nine  members,  six  of  whom  are 
persons  who  are  not  officers  or 
employees  or  otherwise  considered 
"interested  persons"  of  Applicant 
within  the  meaning  of  section  2(a)(19)  of 
the  Act.  Every  investment  transaction  by 
Applicant  requires  prior  express 
approval  by  the  Board.  Applicant  also 
relies  on  its  directors  to  review  and 
consider  the  best  use  of  its  resources. 
The  directors  review  and  evaluate 
reports  of  outstanding  commitments, 
required  reserves  for  follow-on 
financing,  and  fimds  available  for  future 
investment  for  the  purpose  of  evaluating 
and  making  these  resource  allocations. 
At  least  once  each  calendar  quarter. 
Applicant's  directors  review  portfolio 
investments,  including  those  that  are 
non-performing  or  performing 
inadequately  and  evaluate  Brantley's 
recommended  course  of  action  for 
Applicant  imder  the  circtunstances.  In 
addition,  on  a  calendar  quarter  basis. 
Applicant's  directors  uindertake  a  good 
faitii  valuation  of  Applicant's 
investments  for  which  no  independent 
market  valuations  are  available. 

3.  Applicant  requests  an  order  tmder 
section  61(a)(3)(B)  of  the  Act  approving 
the  Plan  for  current  or  futm«  directors 
who  at  the  time  of  issuance  of  the 
options  are  neither  officers  nor 
employees  of  Applicant  ("Non-officer 
Directors".  Each  of  Applicant's  No- 
officer  Directors  currently  receives  a 
monthly  fee  of  $500  for  serving  on  the 
Board  and  an  additional  $1,000  for  each 
meeting  of  the  Board  or  a  committee 


>  Section  2(a)(48)  defines  a  BDC  to  be  any  closed- 
end  investment  company  that  operates  for  the 
purpose  of  making  investments  in  securities 
descnhed  in  sections  S5(a)(l)  through  55(a)(3)  of  the 
Act  aud  makes  available  significant  managerial     - 
assistance  with  respect  to  the  issuers  of  such 
securities. 
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attended.  The  Plan  was  adopted  by  the 
Board  on  October  21, 1996  and 
approved  by  Applicant's  initial 
shareholders  prior  to  the  public  offering 
on  October  29,  1996.  Applicant  states 
that  the  Plan  was  disclosed  in  the 
prospectus  and  subsequent  periodic 
shareholder  reports.  The  Plan  will 
become  effective  on  the  date  it  is 
approved  by  the  SEC. 

4.  The  Plan  provides  that  (i)  each  of 
the  Non-officer  Directors  will 
automatically  be  granted  an  option  to 
purchase  2,000  shares  of  Applicant's 
common  stock  (the  "Shares"),  upon 
approval  of  the  Plan  by  the  SEC,  and  (ii) 
immediately  following  Applicant's 
annual  meeting  of  stockholders  in  1997 
and  each  annual  meeting  of 
stockholders  of  Applicant  thereafter, 
each  Non-officer  Director  then  serving 
on  the  Board  will  be  granted  options  to 
purchase  2,000  Shares,  subject  to 
adjustments  for  stock  splits  or 
combinations  of  Shares.  A  maximum  of 
75,000  Shares,  or  2%  of  Applicant's 
outstanding  shares,  have  been 
authorized  for  issuance  imder  the  Plan. 

5.  The  exercise  price  of  the  options 
will  be  the  greater  of  (a)  the  current 
market  value  ^  of  the  Shares  on  the  date 
the  option  is  granted  (the  "Grant  Date"), 
or  (b)  the  current  net  asset  value  of  the 
Shares.  Each  option  will  be  exercisable 
during  the  period  begiiming  twelve 
months  after  the  Grant  Date  and  ending 
not  later  than  ten  years  after  the  Grant 
Date. 

6.  In  the  event  that  a  Non-officer 
Director's  services  are  terminated 
because  of  disability  or  death,  the  then 
outstanding  options  of  the  Non-officer 
Director  will  become  exercisable  upon 
the  later  of  (a)  six  months  after  the  Grant 
Date,  and  (b)  the  date  of  the  termination 
by  reason  of  disability  or  death,  and 
thereafter  may  be  exercised  for  a  period 
of  one  year  from  the  date  of  the 
termination,  but  in  no  event  after  the 
expiration  date  of  the  option.  In  the 
event  that  a  Non-officer  Director's 
services  terminate  for  any  reason  other 
than  disability  or  death,  the  Plan 
provides  that  the  then-outstanding 
options  of  that  Non-officer  Director  may 
be  exercised  for  a  period  of  90  days  from 
the  date  of  such  termination,  but  in  no 
event  after  the  stated  expiration  date  of 
each  option. 

7.  Applicant's  officers  and  employees, 
including  employee  directors,  are 
eligible  to  receive  options  imder 
Applicant's  stock  option  plan  for  its 


'  "Current  market  value"  is  defined  in  the  Plan 
as  the  average  of  the  closing  sale  prices,  as  reported 
in  The  Wall  Street  loumal,  at  which  Shares  were 
traded  on  the  last  five  days  on  which  trading  in  the 
Shares  was  reported  tahave  taken  place  on  the 
Nasdaq  National  Market  prior  to  the  option  grant. 


officers  and  employees  ("Officer  Option 
Plan").  Non-officer  Directors  are  not 
entitled  to  receive  stock  option  awards 
under  the  Officer  Option  Plan.  The  total 
number  of  shares  authorized  for 
issuance  under  the  Officer  Option  Plan 
is  1,175,000  which  represents  24%  of 
Applicant's  outstanding  Shares. 
Applicant  states  that,  under  the  Officer 
Option  Plan,  options  for  325,000  Shares 
are  currently  outstanding,  of  which 
216,667  have  vested.  Applicant 
represents  and  the  Plan  provides  that 
the  aggregate  niunber  of  Shares  it  will 
issue  imder  the  Plan  and  the  Officer 
Option  Plan  will  not  exceed  the  limits 
in  section  61(a)(3)(C)(ii)  of  the  Act. 
Applicant  has  no  warrants,  options  or 
rights  to  purchase  its  outstanding  voting 
securities  other  than  those  granted  to  its 
directors,  officers  and  employees 
pursuant  to  these  two  Plans. 

Applicant's  Legal  Analysis 

1.  Section  63(3)  of  the  Act  permits  a 
BDC  to  sell  its  common  stock  at  a  price 
below  current  net  asset  value  upon  the 
exercise  of  any  option  issued  in 
accordance  with  section  61(a)(3)  of  the 
Act. 

2.  Section  61(a)(3)(B)  of  the  Act 
provides,  in  pertinent  part,  that  a  BDC 
may  issue  to  its  Non-officer  Directors 
options  to  purchase  its  voting  securities 
pursuant  to  an  executive  compensation 
plan,  provided  that:  (a)  The  options 
expire  by  their  terms  v\rithin  ten  years; 
(b)  the  exercise  price  of  the  options  is 
not  less  than  the  ciurent  market  value 
of  the  imderlying  securities  at  the  date 
of  the  issuance  of  the  options,  or  if  no 
market  value  exists,  the  current  net  asset 
value  of  the  voting  securities;  (c)  the 
proposal  to  issue  the  options  is 
authorized  by  the  BDC's  shareholders, 
and  is  approved  by  order  of  the  SEC 
upon  application;  (d)  the  options  are  not 
transferable  except  for  disposition  by 
gift,  will  or  intestacy;  (e)  no  investment 
adviser  for  the  BDC  receives  any 
compensation  described  in  paragraph 
(1)  of  section  205  of  the  Advisers  Act, 
except  to  the  extent  permitted  by  clause 
(A)  or  (B)  of  that  section;  and  (f)  the  BDC 
does  not  have  a  profit-sharing  plan  as 
described  in  section  57(n)  of  the  Act. 

3.  In  addition,  section  61(a)(3)(B)  of 
the  Act  provides  that  the  amount  of  the 
BDC's  voting  securities  that  would 
result  from  the  exercise  of  all 
outstanding  warrants,  options,  and 
rights  at  the  time  of  issuance  may  not 
exceed  25%  of  the  BDC's  outstanding 
voting  securities,  except  that  if  the 
amount  of  voting  securities  that  would 
result  from  the  exercise  of  all 
outstanding  warrants,  options,  and 
rights  issued  to  the  BDC's  directors, 
officers,  and  employees  pursuant  to  an 


executive  compensation  plan  would 
exceed  15%  of  the  BDC's  outstanding 
voting  securities,  then  the  total  amoimt 
of  voting  seciuities  that  would  result 
frt)m  the  exercise  of  all  outstanding 
warrants,  options,  and  rights  at  the  time 
of  issuance  will  not  exceed  20%  of  the 
outstanding  voting  securities  of  the 
BDC. 

4.  Applicant  represents  that  the  Plan 
would  comply  with  the  requirements  of 
section  61(a)(3)(B)  of  the  Act.  Applicant 
submits  that  the  terms  of  the  Plan  are 
fair  and  reasonable  and  do  not  involve 
overreaching  of  Applicant  or  its 
shareholders.  Applicant  states  that 
because  the  options  may  not  be 
exercised  until  twelve  months  after  the 
Grant  Date,  the  Plan  provides  Non- 
officer  Directors  with  an  incentive  to 
remain  with  the  Applicant.  In  addition, 
Applicant  states  that  under  the  Plan,  the 
amount  of  stock  options  that  woiUd  be 
granted,  assuming  the  six  ciurent  Non- 
officer  Directors,  would  be  up  to  24,000 
Shares  in  1998  and  12,000  Shares  each 
year  commencing  in  1999,  or  less  than 
1%  of  the  Shares  outstanding.  Applicant 
asserts  that  the  exercise  of  stock  options 
pursuant  to  the  Plan  will  not  have  a 
substantial  dilutive  effect  on  the  net 
asset  value  of  the  Shares.  In  addition, 
Applicant  states  that  the  Shares 
underlying  options  outstanding  under 
the  Officer  Option  Plan,  together  with 
Shares  underlying  options  that  would 
be  granted  to  Non-officer  Directors 
under  the  Plan  and  Shares  that  would 
resiUt  from  the  exercise  of  any  other 
warrants,  rights  or  options  issued  by 
Applicant,  if  any,  will  not  exceed  the 
limits  in  section  61(a)(3)(C)(ii)  of  the 
Act.  Applicant  states  that,  other  than 
stock  options  provided  for  under  the 
Plan  and  the  Officer  Option  Plan,  it  does 
not  currently  have  outstanding 
warrants,  options  or  rights  to  purchase 
its  voting  securities. 

5.  Applicant  states  that  its  directors    . 
make  a  significant  contribution  to  the 
management  of  its  business  and  to  the 
review  and  supervision  of  its  portfolio 
investments.  Applicant  states  that  Non- 
officer  Directors  provide  it  with  skills 
and  experience  which  are  critical  to  its 
success,  including  the  approval  of  each 
proposed  investment,  restructuring, 
follow-on  financing,  or  disposition  of  an 
existing  investment.  Applicant  believes 
that  its  ability  to  make  grants  of  options 
under  the  Plan  to  Non-officer  Directors 
provides  a  means  of  retaining  the 
services  of  its  current  Non-officer 
Directors  and  of  attracting  qualified 
persons  to  serve  as  Non-officer  Directors 
in  the  future. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary: 

[FR  Doc.  99-8365  Filed  4-5-99;  8:45  am] 
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Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
inc.  Relating  to  New  Series  of  Options 
Based  on  the  Standard  and  Poor's  100 
index 

March  26,  t999. 

I.  Introduction 

On  January  21, 1999,  the  (3ucago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC"),  piu^uant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")i  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  change  the  permissible  range 
of  new  series  of  Standard  and  Poor's  100 
Index  options  ("OEX")  xmder  unusual 
market  conditions.  Notice  of  the 
proposed  rule  change  ap|}eared  in  the 
Federal  Register  on  February  23, 1999.* 
The  Commission  received  no  comments 
on  the  proposal.  This  order  approves  the 
proposed  rule  change. 

II.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend 
CBOE  Rule  24.9.  Interpretation  and 
Policy  .01(d),  to  increase  the  permissible 
range  of  additional  series  that  may  be 
listed  for  OEX  options  during  imusual 
market  conditions.  Interpretation  and 
Policy  .01(d)  currently  requires  that 
when  the  Exchange  introduces  trading 
in  a  new  expiration  month,  or  when 
additional  series  of  options  in  an 
existing  expiration  month  are  opened, 
the  Exchange  shall  only  list  series  of 
options  with  exercise  prices  that  are 
"reasonably  related  to  the  ciurent  value 
of  the  imderlying  index."  In  the  case  of 
OEX  options,  "reasonably  related  to  the 
current  value  of  the  underlying  index" 
is  defined  to  be  within  eight  percent  of 
the  current  index  value  under  normal 
market  conditions.  Under  imusual 
market  conditions,  "reasonably  related 


to  the"  current  value  of  the  underlying 
index"  is  defined  to  be  within  ten 
percent  of  the  index  value.  The 
Exchange  now  proposes  that,  for  options 
on  OEX,  exercise  prices  within  twenty 
percent  of  the  current  index  value, 
instead  of  within  ten  percent,  be 
deemed  "reasonably  related  to  the  value 
of  the  underlying  index"  imder  unusual 
market  conditions. 

in.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.*  In  particular,  the 
Commission  believes  the  proposal  is 
consistent  with  Section  6(b)(5),  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system.^ 

The  Commission  believes  that  the 
proposal  should  enable  the  CBOE  to 
respond  to  changing  market  conditions 
by  listing  OEX  options  series  that 
provide  market  participants  with  an 
effective  means  to  manage  risk  and 
implement  their  trading  strategies.  The 
Commission  further  believes  that  the 
discretion  to  list  additional  series  of 
OEX  options  should  help  to  ensure  the 
consistent  availability  of  index  options 
series  tailored  to  meet  the  needs  of 
investors  during  periods  of  market 
volatihty.  Additionally,  the  CBOE's 
proposal  strikes  an  appropriate  balance 
between  accommodating  the  needs  of 
market  participants  and  avoiding  the 
excessive  proliferation  of  options  series. 

The  proposal  affects  only  OEX 
options  and  the  unusual  market 
conditions  that  would  trigger  the 
availability  of  additional  OEX  series 
under  the  proposal  occur  infrequently. 
The  CBOE  represents  that  unusual 
market  conditions  occur  no  more  than 
once  a  month  on  average."  To  help 
determine  whether  unusual  market 
conditions  exist,  the  Exchange  can  look 
to  a  variety  of  factors  and  objective 
tools,  including  VIX,  a  volatility 
indicator.^  Moreover,  even  when  the 


CBOE  determines  that  imusual  market 
conditions  exist,  the  Exchange  explains 
that  customer  demand  and  market 
maker  interest  ultimately  will  determine 
how  many  additional  series  will  be 
listed.^  This  should  help  to  ensure 
adequate  liquidity  in  new  series. 

In  addition  to  representing  that  the 
number  of  additional  series  resulting 
from  the  proposal  will  not  be 
significant,  the  CBOE  does  not  believe 
that  any  additional  series  will  pose  a 
capacity  problem.  In  this  regard,  the 
Commission  notes  that  the  Exchange 
retains  the  ability  to  limit  new  series 
and  remove  existing  series.  In  addition, 
the  Options  Price  Reporting  Authority 
("OPRA")  has  represented  that  OPRA's 
capacity  is  sufficient  to  meet  the 
expected  demands  of  the  additional 
strike  prices.'* 

Accordingly,  the  Commission  believes 
that  the  proposal  should  provide  the 
Exchange  with  flexibility  to  open 
additional  index  options  series  and.  at 
the  same  time,  minimize  capacity  and 
continue  to  appropriately  limit  tlie 
number  of  index  options  series  that  may 
be  outstanding  at  any  one  time.  Indeed, 
the  Exchange  is  not  obligated  to  open 
new  series  every  time  the  index  value 
changes,  and  the  CBOE  should  only 
open  new  series  in  a  manner  that  is 
consistent  with  the  maintenance  of  a 
fair  and  orderly  market. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  believes  tliat  the  proposed 
rule  change  is  consistent  with  tha  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
with  Section  6(b)(5).'" 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-CBOE-99- 
04)  is  approved. 

For  the  Comniis»on,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
uuthority.'- 

Mar);8ret  H.  McFarland, 
Deputy  Secretun: 

fFR  Dor.  99-«.168  Filed  4-5-99:  8:45  ami 
BiLUNQ  CODE  8010-01-W 


'  15  !).S.C.  78s(i)Hl). 
'17CFR240.19b-<«. 

3  S»p  Securities  Exrhpnpa  Act  Release  No.  41052 
(February  12.  1999),  64  FR  8893. 


*  bi  approving  this  rule,  the  Commission  has 
cotuidered  the  proposed  rule's  impact  on 
efliciency,  competition,  and  cupital  formation.  10 
n.S.C.  78df). 

5  15  1I.S.C.  73f(b)(5). 

»  See  Letter  from  Stephanie  C  MulUns,  Attorney, 
CBOE,  to  Nancy  Sanow,  Senioi  Special  Coiinsoi, 
Division  of  Market  Regulation,  SEC,  dated  March  .t. 
19^9  (••CBOE  Letter"). 

'  According  to  tlie  Exchange.  VIX  currently  i«  at 
approximately  28  to  30,  and  unusual  market 


condition'--  iSioy  occur  if  VIX  reaches  approximately 
40  or  abovB 

"■  Set  CBOE  Letti»r.  supro  note  6. 

'  See  CBOE  I^ett^r,  supm  note  B  and  Lntter  Ironi 
Joe  H.  Corrigan.  Executive  Director,  Options  Price 
Reporting  Authority,  to  Stephanie  C.  Malli«l^ , 
Altoruty.  Chicdgu  Board  Options  Exchange,  dated 
FebniHP'9   19«9. 

'OlsilS.C.  7BffW(5). 

"  15  I'  .S.C.  7h!^(h)(2). 

'»17CFR200.30-3(a)(l2). 
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National  Securities  Clearing 
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Immediate  Effectiveness  of  a  Proposed 
Rule  Change- Relating  to  Fees  and 
Charges 

March  29, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
February  24, 1999,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self>Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  revises 
NSCC's  fee  schedule  for  trade 
comparison,  trade  recording,  flip  trades, 
and  Fund/SERV  transactions. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change. 

NSCC's  trade  comparison  fee  for  each 
side  of  each  stock,  warrant,  or  right 
trade  submitted  is  $.018  per  100  shares 
with  a  minimum  fee  of  $.072  and  a 
maximiun  fee  of  $1.08.  The  proposed 
rule  change  reduces  the  fee  for  each  side 
submitted  to  $.010  with  the  minimum 
fee  reduced  to  $.040  and  the  maximum 
fee  reduced  $.60. 


NSCC's  trade  recording  fee  for  each 
side  of  each  stock,  warrant,  or  right  item 
that  is  entered  for  settlement  but  not 
compared  by  NSCC  is  $.008  per  100 
shares  with  a  minimum  fee  of  $.032  and 
a  maximiun  fee  of  $.48.  The  proposed 
rule  change  reduces  the  fee  for  such 
items  to  $.006  per  100  shares  with  the 
minimum  fee  reduced  to  $.024  and  the 
maximum  fee  reduced  to  $.36. 

NSCC's  per  side  fee  for  flip  trades  is 
$.050.  The  proposed  rule  change 
reduces  the  fee  to  $.025  per  side. 

The  proposed  rule  change  reduces 
NSCC's  Fund/SERV  transaction  fee  from 
$.30  to  $.25  per  side  per  order  or 
transfer  request. 

NSCC  intends  to  give  its  members  the 
benefit  of  these  fee  changes  effective  as 
of  January  1, 1999.  The  necessary 
adjustments  to  accommodate  these 
reductions  will  be  reflect  in  billing 
statements  transmitted  in  February 
1999. 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
17A{b)(3)(D)  of  the  Act  3  and  the  rules 
and  regulations  thereimder  because  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  NSCC's  participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act"  and  pursuant 
to  Rule  19b-4(f)(2)  s  promulgated 
thereunder  because  the  proposal 
changes  a  due,  fee,  or  other  charge 
imposed  by  NSCC.  At  any  time  within 
sixty  days  of  the  filing  of  such  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should' file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  aU  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC. 

All  submissions  should  refer  to  File 
No.  SR-NSCC-99-03  and  should  be 
submitted  by  April  27,1 999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  99-8366  Filed  4-5-99;  8:45  am] 
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Self-Regulatory  Organizations;  Tfie 
Options  Clearing  Corporation;  Notice 
of  Rling  and  immediate  Effecth^eness 
of  a  Proposed  Rule  Amending  Rules 
and  By-L^ws 

March  29, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
March  3, 1999,  The  Options  Clearing 
Corporation  ("OCC")  files  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  U,  and 
EQ  below,  which  items  have  been 
prepared  primarily  by  OCC.  The 


M5  U.S.C.  78s(b)(l). 

2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCC 


3  15U.S.C.  78q-l(b)(3)(D). 
"  15  U.S.C.  78s(b)(3)(A)(ii). 
5  17CFR240.19b-4(f)(2). 


•  17  CFR  20O.3O-3(a)(12). 
>  15  U.S.C.  78s{b)(l). 
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Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  deletes  the 
references  to  options  on  Government 
National  Mortgage  Association 
("GNMA")  securities,  options  on 
certificates  of  deposit,  Index 
Participants  ("IPs"),  and  market  baskets 
in  OCC's  rules  and  by-laws. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  pmpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.* 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  deletes  the 
references  to  options  on  GNMA 
securities,  options  on  certificates  of 
deposits,  IPs,  and  market  baskets  in 
OCC's  rules  and  by-laws.  According  to 
OCC,  these  products  are  no  longer 
cleared,  and  it  is  imlikely  that  these 
products  will  be  listed  or  cleared  in  the 
future. 

OCC  believes  the  proposed  rule 
cheinge  is  consistent  with  Section 
17A(b){3){F)  of  the  Act  ^  and  the  rules 
and  regulations  thereimder  because  the 
proposal  conforms  OCC's  rules  and  by- 
laws to  the  products  that  OCC  ciurently 
clears. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  have  any 
material  adverse  impact  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change  and  none 
have  been  received. 


m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b){3){A){iii)  of  Acf  and  pursuant  to 
Rule  19b-4(f)(4)  ^  promulgated 
thereimder  because  the  proposal  is 
effecting  a  change  in  an  existing  OCC 
service  that  does  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
OCC's  custody  or  control  or  for  which 
OCC  is  responsible  and  does  not 
significantly  affect  the  respective  rights 
or  obligations  of  OCC  or  persons  using 
OCC's  services.  At  any  time  within  sixty 
days  of  the  filing  of  such  rule  change, 
the  Commission  may  siunmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
piuposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-99-03  and 
should  be  submitted  by  April  27, 1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  99-«367  Filed  4-5-99:  8:45  am] 
BILUNO  CODE  8010-01-M 


2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  OOC 
M5  U.S.C  78q-l(b)(3)(F). 


*  15  U.S.C.  78s(b)(3)(A)(iii). 
5 17  CFR  240.19b-4(f)(4). 
0 17  CFR  200.30-3(a](12). 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Advisory 
Committee  on  Trade  Policy  and 
Negotiations  (ACTPN) 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

action:  Notice  that  the  April  21, 1999, 
meeting  of  the  Advisory  Committee  for 
Trade  Policy  and  Negotiations  will  be 
held  from  8:00  a.m.  to  1:00  p.m.  The 
meeting  will  be  closed  to  the  public 
from  8:00  a.m.  to  12:30  p.m.  and  open 
to  the  public  from  12:30  p.m.  to  1:00 
p.m. 

summary:  The  Advisory  Committee  for 
Trade  Policy  and  Negotiations  will  hold 
a  meeting  on  April  21,  1999  from  8:00 
a.m.  to  1:00  p.m.  The  meeting  will  be 
closed  to  the  public  from  8:00  a.m.  to 
12:30  p.m.  The  meeting  will  include  a 
review  and  discussion  of  cturent  issues 
which  influence  U.S.  trade  policy. 
Pvusuant  to  Section  2155(f)(2)  of  Title 
19  of  the  United  States  Code,  I  have 
determined  that  this  meeting  will  be 
concerned  with  matters  the  disclosure 
of  which  would  seriously  compromise 
the  development  by  the  United  States 
Government  of  trade  policy,  priorities, 
negotiating  objectives  or  bargaining 
positions  with  respect  to  the  operation 
of  any  trade  agreement  and  other 
matters  arising  in  connection  with  the 
development,  implementation  and 
administration  of  the  trade  policy  of  the 
United  States.  The  meeting  will  be  open 
to  the  public  and  press  from  12:30  p.m. 
to  1:00  p.m.  when  trade  policy  issues 
will  be  discussed.  Attendance  diuing 
this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  committee  will  not 
be  invited  to  comment. 

DATES:  The  meeting  is  scheduled  for 
April  21, 1999,  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  USTR  ANNEX  Building  in 
Conference  Rooms  1  and  2,  located  at 
1724  F  Street,  NW,  Washington,  D.C, 
unless  otherwise  notified. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ladan  Manteghi,  Office  of  the  United 

States  Trade  Representative,  (202)  395- 

6120. 

Charlene  Barshe&ky, 

United  States  Trade  Representative. 

[FR  Doc  99-8349  Filed  4-5-99;  8:45  am) 

BHJJNG  CODE  3190-01-M 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  Ending  March 
26,1999 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 

Docket  Number:  OST-99-5414. 

Date  Filed:  March  22. 1999. 

Parties:  Members  of  the  hitemational 
Air  Transport  Association. 

Subject: 
PTC2  ME-AFR  0027  dated  19  March 
1999 

Mail  Vote  989 

TC2  Middle  East-Africa  Resolutions 
rl-r-18 

Minutes 
PTC2  ME-AFR  0025  dated  5  March 
1999 

Tables 
PTC2  ME-AFR  Fares  0026  dated  23 

March  1999 
Intended  effective  date:  1  October  1999. 

Docket  Number:  OST-99-5437. 

Date  Filed:  March  25. 1999. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 
PTC2  AFR  0049  dated  19  March  1999. 

Mail  Vote  991. 

TC2  Within  Africa  Resolution  rl-rSO 

Minutes 
PTC2  AFR  0047  dated  2  March  1999 

Tables 
PTC2  AFR  Fares  0023  dated  23  March 

1999 
Intended  effective  date:  1  May  1999. 

Docket  Number:  OST-99-5439. 

Date  Filed:  March  25,  1999 

Patties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 
PTC3  0315  dated  23  March  1999 

Mail  Vote  994 

TC3  Resolution  085t 

Introduce  fares  from  Viet  Nam  to 
Japan 
Intended  effective  date:  1  April  1999. 

Docket  Number:  OST-99-5440. 

Date  Filed:  March  25,  1999. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 
PTC12  MEX-EUR  0024  dated  19  March 
1999 

Mail  Vote  987 

Mexico-Europe  Resolutions  rl-r-23 

Minutes 
PTC12  MEX-EUR  0023  dated  2  March 
1999 

Tables 


PTC12  MEX-EUR  FARES  0008  dated  23 

March  1999 
Intended  effective  date:  1  May  1999. 
Dorothy  W.  Walker, 

Federal  Register  Liaison . 

[FR  Doc.  99-8345  Filed  4-5-99;  8:45  am) 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-99-08] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  April  27,  1999. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. .  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-cmts@faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Jack  (202)  267-7271  or  Terry 
Stubblefield  (202)  267-7624  Office  of 


Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  March  31, 
1999. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  29A8i 

Petitioner:  National  Air  Transportation 

Section  of  the  FAR  Affected:  14  CFR 
135.213  (a)  and  (b) 

Description  of  Relief  Sought:  To  permit 
National  Air  Transportation 
Association  air  charter  company 
members  who  operate  turbine  aircraft 
to  use  current  weather  reports 
supplied  by  automated  means  (in 
particular,  the  Automated  Weather 
Automation  System  (AWOS-2))  at  the 
airport  of  intended  landing  or  to  use 
current  weather  reports  issued  by 
another  airport  within  25  nautical 
miles,  if  additional  restrictions  are 
followed. 

Dispositions  of  Petitions 

Docket  No.:  CE152 

Petitioner:  Raytheon  Aircraft  Company 

Sections  of  the  FAR  Affected:  14  CFR 
23.775(e) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Raytheon 
Aircraft  Company  type  certification 
for  operation  above  25,000  feet,  and 
up  to  31,000  feet  of  the  Raytheon 
Model  3000  airplane  with  a 
windshield  and  canopy  that  are  not 
fail-safe  designs  in  the  part  23 
acrobatic  category. 

Grant,  3/09/99,  Exemption  No.  6869 

Docket  No.:  27122 

Petitioner:  Air  Tractor,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.31(a)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Tractor 
and  pilots  of  Air  Tractor  AT-802  and 
AT-802A  airplanes  to  operate  those 
airplanes  without  holding  a  type 
rating  although  the  maximum  gross 
weight  of  the  airplane  exceeds  12,500 
poiuids. 

Grant,  3/23/99,  Exemption  No.  5651E 

Docket  No.:  26660 

Petitioner:  The  Collings  Fotmdation 

Sections  of  the  FAR  Affected:  14  CFR 
91.319(a),  119.5(g),  and  119.21(a) 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  the  Collings 
Foimdation  to  change  their 
jurisdictional  Flight  Standards 
Disbrict  Office  (FSDO)  fi-om  "NE 
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FSDO  No.  5"  to  "NE  FSDO  No.  1" 
because  The  Collings  Foundation's 
principal  base  of  operations  is  located 
in  the  jurisdictional  area  of  the 
Bedford,  Massachusetts.  FSDO  (NE 
FSDO  No.  1)  not  the  Portland.  Maine, 
FSDO  (NE  FSDO  No.  5). 
Grant,  3/23/99,  Exemption  No.  6540B 

Docket  No.:  28613 

Petitioner:  Reeve  Aleutian  Airways,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
199.67(a)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Keith 
Campbell  to  serve  as  Director  of 
Operations  at  Reeve  Alleutian 
Airways.  Inc.  without  holding  an 
airline  transport  pilot  certificate. 

Grant,  2/26/99,  Exemption  No.  6585A 

Docket  No.:  28616 

Petitioner:  Eagle  Jet  Charter,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
119.67(a)(1)  and  119.71(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Brian  N. 
Duehring  to  serve  as  Director  of 
Operations  at  EJC  without  holding  an 
airline  transport  pilot  certificate. 

Grant,  3/15/99,  Exemption  No.  6587 A 

Docket  No:  28658 

Petitioner:  Evergreen  International 
Aviation,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.315, 119.5(g),  and  119.21(a) 

Description  of  Rehef  Sought/ 
Disposition:  To  permit  EAVM  to 
operate  its  former  military  Boeing  B- 
17G  aircraft,  which  has  a  limited 
category  airworthiness  certificate,  for 
the  purpose  of  carrying  passengers  on 
local  flights  in  return  for  donations. 

Grant,  3/12/99,  Exemption  No.  6632 A 

Docket  No.:  26691 

Petitioner:  Kachina  Aviation 

Sections  of  the  FAR  Affected:  14  CFR 
133.19(a)(3)  and  133.51 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Kachina 
Aviation  to  conduct  external-load 
operations  in  the  United  States  using 
its  Canadian-registered  rotocraft. 

Grant,  3/05/99,  Exemption  No.  6638A 

Docket  No.:  29360 

Petitioner:  Skydive  City,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  SCI  to  allow 
nonstudent  foreign  nationals  to 
participate  in  SCI-sponsored 
parachute  jumping  events  held  at 
SCI's  facilities  wittiout  complying 
with  the  parachute  equipment  and 
packing  requirements  of  105.43(a). 

Grant,  2/12/99,  Exemption  No.  6870 

Docket  No.:  29375 

Petitioner:  CareFlight 


Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  CareFlight  to 
operate  its  Bell  helicopters 
(Registration  Nos.  N141CF,  N142CF, 
N143CF,  N144CF,  B145CF,  N147CF, 
N148CF,  N149CF,  and  N1083G) 
without  TSO-C112  (Mode  S) 
transponders  installed  in  each 
aircraft. 

Grant,  3/23/99,  Exemption  No.  6877 

Docket  No.:  29400 

Petitioner:  Flight  Line  Aviation,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Flight  Line 
Aviation,  Inc.  to  operate  its  Pipe 
PA2&-151  aircraft  (Registration  No. 
N4406X,  Serial  No.  28-7615012). 
under  part  135  without  TSO-C112 
(Mode  S)  transponders  installed  in  the 
aircraft. 

Grant,  3/23/99,  Exemption  No.  6874 

Docket  No.:  29415 

Petitioner:  Aberdeen  Flying  Service 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Aberdeen 
Flying  Service  to  operate  certain 
imder  the  provisions  of  part  135 
without  TS0-C112  (Mode  S) 
transponders  installed. 

Grant,  3/23/99,  Exemption  No.  6875 

Docket  No.:  29450 

Petitioner:  Business  Airfreight 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Business 
AiriEreight  to  operate  certain  imder 
part  135  without  TSO-C112  (Mode  S) 
transponders  installed  in  each 
aircraft. 

Grant,  3/23/99,  Exemption  No.  6876 

[FR  Doc.  99-8418  Filed  4-5-99;  8:45  am) 

BILUNG  COOE  4010-13-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Commercial  Space  Transportation 
Advisory  Committee— Open  Meeting 

agency:  Federal  AAdation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Commercial  Space 
Transportation  Advisory  Committee 
open  meeting. 

summary:  Pursuant  to  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  5  U.S.C.  App.  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Commercial  Space  Transportation 


Advisory  Committee  (COMSTAC).  The 
meeting  will  take  place  on  Thursday. 
May  6.  1999.  from  8:00  a.m.  to  1:00  p.m. 
in  Room  2230,  Department  of 
Transportation  Headquarters.  400  7th 
Street  SW,  in  Washington,  DC.  This  will 
be  the  twenty-ninth  meeting  of  the 
COMSTAC. 

The  agenda  for  the  meeting  will 
include  reports  from  the  COMSTAC 
Working  Groups;  a  legislative  update  on 
Congressional  activities  involving 
commercial  space  transportation;  an 
activities  report  frt>m  FAA's  Associate 
Administrator  for  Commercial  Space 
Transportation  (formerly  the  Office  of 
Commercial  Space  Transportation  [60 
FR  62762.  December  7, 1995]);  a  report 
from  the  Office  of  Science  and 
Technology  Policy  regarding  a  newly- 
initiated  interagency  working  group  for 
commercial  space  issues;  and  a  briefing 
on  an  upcoming  review  of  commercial 
space  transportation  policy  issues  by 
COMSTAC  member.  Dr.  John  Logsdon 
from  George  Washington  University. 
The  meeting  is  open  to  the  public; 
however,  space  is  limited. 

Meetings  of  the  Technology  and 
Innovation,  Reusable  Laundb  Vehicle, 
and  Risk  Management  Working  Groups 
will  be  held  on  Wednesday,  May  5, 
1999.  For  specific  information 
concerning  the  times  and  locations  of 
these  meetings,  contact  the  Contact 
Person  listed  below. 

Individiials  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Parker  (AST-200).  Office  of  the 
Associate  Administrator  for  Commercial 
Space  Transportation  (AST).  800 
Independence  Avenue  SW.  Room  331, 
Washington.  DC  20591.  telephone  (202) 
267-8308. 

Dated:  March  29. 1999. 
Patricia  G.  Smith, 

Associate  Administrator  for  Commercial 
Space  Transportation. 
[FR  Doc.  99-8415  Filed  4-5-99;  8:45  am] 
BILUNQ  COOE  4«ia-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Research,  Engineering  and 
Development  (R,E&D)  Advisory 
Committee 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  2).  notice  is 
hereby  given  of  a  meeting  of  the  FAA 
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Research,  Engineering  and  Development 
(R,E&D)  Advisory  Committee  on 
Wednesday,  April  21.  The  meeting  will 
be  held  at  the  Holiday  Inn  Rosslyn 
Westpark  Hotel,  1900  North  Fort  Myer 
Drive,  Arlington,  Virginia. 

On  Wednesday,  April  21  the  meeting 
will  begin  at  8:00  a.m.  and  end  at  3:30 
p.m. 

The  Federal  Aviation  Administration 
will  present  its  Fiscal  Year  2001-2005 
research  and  development  portfolio. 
The  Committee  will  provide 
recommendations  on  the  portfolio  in  the 
areas  of  air  traffic  services,  airports, 
aircraft  safety,  security,  human  factors 
and  environment  and  energy. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
Persons  wishing  to  attend  the  meeting 
or  obtain  information  should  contact 
Lee  Olson  at  the  Federal  Aviation 
Administration,  AAR-200,  800 
Independence  Avenue,  SW, 
Washington.  DC  20591,  (202)  267-7358. 

Members  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
any  time. 

Issued  in  Washington,  DC  on  Mcirch  30. 

igs9. 

Jan  Brecht-CIark, 

Deputy  Director,  Office  of  Aviation  Research. 
[FR  Doc.  99-8419  Filed  4-5-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Rule  on  Application  To  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Chicago  O'Hare 
International  Airport,  Chicago,  Illinois 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  conmient  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Chicago  O'Hare  International 
Airport  imder  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  6, 1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Chicago  Airports 
District  Office.  2300  East  Devon 


Avenue,  Room  201,  Des  Plaines,  Illinois 
60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Mary  Rose 
Loney,  Commissioner,  of  the  City  of 
Chicago  Department  of  Aviation  at  the 
following  address:  Chicago  O'Hare 
International  Airport,  P.O.  Box  66142, 
Chicago,  Illinois  60666. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Chicago  Department  of  Aviation  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mark  A.  McClardy,  Acting  Manager, 
Chicago  Airports  District  Office,  2300 
East  Devon  Avenue,  Room  201,  Des 
Plaines,  Illinois  60018,  (847)  294-7335. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Chicago  O'Hare 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Onmibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  March  4, 1999,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  City  of  Chicago  Department  of 
Aviation  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  June 
4,  1999. 

The  following  is  a  brief  overview  of 
the  application. 
PFC  application  niunber:  99-10-U-OO- 

ORD 
Level  of  the  proposed  PFC:  $3.00 
Original  charge  effective  date: 

September  1, 1993 
Estimated  charge  expiration  date: 

October  1,2018 
Total  estimated  PFC  revenue: 

$84,370,000.00 
Brief  description  of  proposed  project: 

a.  Explosive  Blast  Mitigation — Phase  n 

b.  Acquire  12  Airport  "Transit  System 

Vehicles 

c.  Bessie  Coleman  Bridge  Rehabilitation 

d.  Lake  O'Hare  Capacity  Enhancement 

e.  Runway  9L/27R  Rehabilitation 

f.  Perimeter  Intrusion  Detection  System 

g.  Taxiway  B  Rehabilitation  at  C3/C4 
Class  or  classes  of  air  carriers  which 

the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi 
Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 


listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Chicago  Department  of  Aviation. 

Issued  in  Washington,  DC  on  March  31, 
1999. 

Eric  Gabler, 

Manager,  Passenger  Facility  Charge  Branch. 
[FR  Doc.  99-8416  Filed  4-5-99;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  Impose  a  Passenger  Facility  Charge 
(PFC)  at  Cleveland  Hopkins 
International  Airport,  and  to  Use  the 
Revenue  at  Cleveland  Hopkins 
international  Airport  and  Burke 
Lakefront  Airport,  Cleveland,  Ohio 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  conunent  on  the 
application  to  impose  a  PFC  at 
Cleveland  Hopkins  International  Airport 
and  to  use  the  revenue  at  Cleveland 
Hopkins  International  Airport  and 
Burke  Lakefront  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  6, 1999. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Rim  Airport,  East,  8820 
Beck  Road,  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Solomon  F. 
Balraj,  Director  of  the  Department  of 
Port  Control  at  the  following  address: 
Department  of  Port  Control,  Cleveland 
Hopkins  International  Airport,  5300 
Riverside  Drive,  Cleveland,  Ohio 
44135-3193. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Department 
of  Port  Control  imder  section  158.23  of 
Part  158. 
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FOR  FURTHER  iNFORMATtON  CONTACT:  Mr. 
Robert  L.  Conrad,  Program  Manager, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Rvm  Airport,  East,  8820  Beck  Road, 
Belleville.  Michigan  48111  (734-487- 
7295).  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  tNFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Cleveland  Hopkins 
International  Airport  and  to  use  the 
revenue  at  Cleveland  Hopkins 
International  Airport  and  Burke 
Lakefront  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  March  1, 1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  City  of  Cleveland  was 
substantially  complete  vdthin  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  May  29, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  99-06-C-OO-CLE 
Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  Jime  1 , 

1999 
Proposed  charge  expiration  date:  April 

1,  2008 
Total  estimated  PFC  revenue: 

$185,919,856.00 
Brief  description  of  proposed  projects: 

Proposed  Impose  and  Use  Projects 

Cleveland  Hopkins 

Brook  Park  Land  Transfer;  Residential 
Sound  Insulation;  Expand  Baggage 
Claim;  Reconstruct  Tug  Road;  Extend 
Runway  SR/Preliminary  Engineering; 
New  Federal  Inspection  Services 
Facility/Design;  Commuter  Ramp; 
Concourse  D  Ramp. 

Burke  Lakefront  Airport 

Overlay  Runway  6L/24R;  Install  ILS. 

Impose  Only  Projects 

Cleveland  Hopkins 

Extend  Runway  5R/De8ign  and 
Construct;  Federal  Inspection  Services 
Facility/Construct;  Analex  Office 
Building/Demolish. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 


listed  above  under  FOR  FURTHER 
tNFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  dociunents  germane  to  the 
appUcation  in  person  at  the  Department 
of  Port  Control,  Cleveland  Hopkins 
International  Airport. 

Issued  in  Washington,  D.C.  on  March  31, 
1999. 

Eric  Gabler, 

Manager,  Passenger  Facility  Charge  Branch. 
fFR  Doc.  99-8420  Filed  4-5-99;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
the  University  of  Illinois-Wiilard 
Airport,  Savoy,  IL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  University  of 
Illinois-Wiilard  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Oinnibus  Budget 
Reconciliation  Act  of  1990}  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  R^ulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  May  6,  1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  foUovdng 
address:  Federal  Aviation 
Administration,  Chicago  Airports 
District  Office,  2300  East  Devon 
Avenue,  Room  201,  Des  Plaines,  Illinois 
60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Joe 
Attwood,  Airport  Manager,  University 
of  Illinois-Wiilard  Airport  at  the 
following  address:  University  of  Illinois- 
Wiilard  Airport  it77  Airport  Road, 
Savoy,  Illinois  61874. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  conunents 
previously  provided  to  the  University  of 
Illinois-Wiilard  Airport  luider  section 
158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  K.  Regan,  Program  Manager, 
Chicago  Airports  District  Office,  2300 
East  Devon  Avenue,  Room  201,  Des 


Plaines,  Illinois  60018.  (847)  294-7525. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
University  of  Illinois-Wiilard  Airport 
under  the  provisions  of  the  Aviation 
Safet\'  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Onmibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  March  1, 1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  University  of  Illinois- 
Wiilard  Airport  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
ap^ication,  in  whole  or  in  part,  no  later 
than  Jime  14, 1999. 

The  following  is  a  brief  overview  of 
the  application. 
PFC  application  number:  99-02-C-OO- 

CMI 
Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 

November  1, 1999 
Proposed  charge  expiration  date:  April 

1,2003 
Total  estimated  PFC  revenue: 

$1,418,400.00 
Brief  description  of  proposed  projects: 

a.  North  Quadrant  Site  Development, 
Phase  I 

b.  PFC  Application  Reimbursement 

c.  Phase  5,  Rehabilitation  of  RW  14R/ 
32L 

d.  Airport  Layout  Plan  Update  (with 
Noise  Analysis) 

5e.  Airfield  Lighting  Improvements, 
Phase  1 

f.  Acquire  Snow  Removal  Equipment. 
Rotary  Broom 

g.  North  Quadrant  Site  Development, 
Phase  2 

h.  Acquire  ARFF  Vehicle 

i.  Acquire  Snow  Removal  Equipment, 

Truck  and  Plow 
j.  Acquire  ADA  Passenger  Lift  Device 
k.  Airfield  Lighting  Improvements, 

Phase  2 
1.  Seciuity  Fencing,  Phase  1 
m.  Construct  Exit  Taxiway,  RW  14R/ 

32L 
n.  Security  Fencing,  Phase  2 
o.  Security  Fencing,  Phase  3 
p.  Terminal  Security  System 

Revisions 
Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
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listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  University 
of  Illinois-Willard  Airport. 

Issued  in  Washington.  DC  on  March  31, 
1999. 

Eric  Gabler,  _ 

Manager,  Passenger  Facility  Charge  Branch. 
(FR  Doc.  99-8417  Filed  4-5-99;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[Docket  No.  RSAC-91-1,  Notice  No.  16] 

Railroad  Safety  Advisory  Committee; 
Notice  of  Meeting 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  Railroad  Safety 
Advisory  Committee  ("RSAC")  meeting. 

summary:  FRA  announces  the  next 
meeting  of  the  RSAC,  a  Federal 
Advisory  Committee  that  develops 
railroad  safety  regulations  through  a 
consensus  process.  The  meeting  will 
address  a  wide  range  of  topics, 
including  possible  adoption  of  specific 
recommendations  for  regulatory  action. 
DATES:  The  meeting  of  the  RSAC  is 
scheduled  to  commence  at  9:30  a.m.  and 
conclude  at  4:00  p.m.  on  Thursday, 
April  15, 1999. 

ADDRESSES:  The  meeting  of  the  RSAC 
will  be  held  at  The  Wyndham  Hotel, 
1400  M  Street  NW,  Washington,  DC. 
The  meeting  is  open  to  the  public  on  a 
first-come,  first-served  basis  and  is 
accessible  to  individuals  with 
disabilities.  Sign  language  interpreters 
will  be  available  for  individuals  with 
hearing  impediments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicky  McCuUy,  RSAC  Coordinator, 
FRA,  400  7th  Street,  SW,  Stop  25, 
Washington.  D.C.  20590,  (202)  493-6305 
or  Grady  Cothen,  Deputy  Associate 
Administrator  for  Safety  Standards  and 
Program  Development,  FRA,  400  7th 
Street,  SW,  Stop  25,  Washington,  D.C. 
20590,  (202)  493-6302. 
SUPPLEMENTARY  INFORMATION: 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  FRA  is  giving  notice  of  a 
meeting  of  the  Railroad  Safety  Advisory 
Committee  ("RSAC").  The  meeting  is 
scheduled  to  begin  at  9:30  a.m.  and 
conclude  at  4:00  p.m.  on  Thursday, 
April  15, 1999.  The  meeting  will  be  held 


at  The  Wyndham  Hotel,  1400  M  Street, 
NW,  Washington,  DC.  All  times  noted 
are  Eastern  Standard  Time. 

RSAC  was  established  to  provide 
advice  and  recommendations  to  the 
FRA  on  railroad  safety  matters.  The 
Committee  consists  of  48  individual 
representatives,  drawn  from  among  27 
organizations  representing  various  rail 
industry  perspectives,  and  2  associate 
non-voting  representatives  from  the 
agencies  with  railroad  safety  regulatory 
responsibility  in  Canada  and  Mexico. 
Staff  of  the  National  Transportation 
Safety  Board  and  Federal  Transit 
Administration  also  participate  in  an 
advisory  capacity. 

Ehiring  this  meeting,  the  Cab  Working 
Conditions  Working  Group  will  brief  the 
RSAC  on  the  primary  elements  of  its 
recommendations  for  a  proposed 
standard  for  locomotive  sanitary 
conditions.  The  Working  Group  will 
also  provide  a  status  report  on 
recommendations  for  hearing 
conservation  program  requirements  for 
locomotive  cab  employees. 

The  Track  Safety  Working  Group  will 
present  an  overview  of  its  proposed 
recommendations  for  amendments  to 
the  Track  Safety  Standards  to  provide 
for  the  use  of  Gage  Restraint 
Measurement  System  (GRMS) 
technology  and  its  proposed  standards 
relating  to  the  safety  of  persons 
operating  maintenance-of-way 
equipment. 

The  Locomotive  Crashworthiness 
Working  Group  intends  to  present  to  the 
RSAC  for  consideration,  recommended 
standards  for  freight,  passenger  and 
switching  locomotives. 

The  RSAC  will  receive  a  status  report 
from  the  Accident/hicident  Working 
Group,  tasked  with  evaluating  the 
concept  of  a  reportable  train  accident, 
specifically  the  means  by  which  the 
railroad  property  damage  threshold  is 
calculated. 

A  report  providing  status  information 
will  be  presented  by  the  Positive  Train 
Control  (PTC)  Working  Group,  tasked 
with:  (1)  facilitating  understanding  of 
current  PTC  technologies,  definitions, 
and  capabilities;  (2)  addressing  issues 
regarding  the  feasibility  of 
implementing  fully  integrated  PTC 
systems;  and  (3)  facilitating 
implementation  of  software  based  signal 
and  operating  systems  through 
consideration  of  revisions  to  the  Rules, 
Standards  and  Instructions  to  address 
processor-based  technology  and 
communication-based  architectures. 

Please  refer  to  the  notice  published  in 
the  Federal  Register  on  March  11, 1996 
(61  FR  9740)  for  more  information  about 
the  RSAC. 


Issued  in  Washington,  D.C.  on  March  30, 
1999. 

George  A.  Gavalla, 

Acting  Associate  Administrator  for  Safety. 
[FR  Doc.  99-8424  Filed  4-5-99;  8:45  am] 

BILUNG  CODE  481(MI»-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Environmental  Impact  Statement  on 
the  1-71  Light  Rail  Transit  Project  In 
the  Cincinnati/Northem  Kentucky 
Region 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  Intent  to  prepare  an 

Environmental  Impact  Statement  (EIS). 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  (the  Federal  lead 
agency)  and  the  Ohio-Kentucky-Indiana 
Regional  Coimcil  of  Governments  (OKI), 
the  Metropolitan  Planning  Organization 
(MPO)  for  the  Cinciimati  region  (the 
local  lead  agency),  intend  to  prepare  an 
Environmental  hnpact  Statement  (EIS) 
for  the  1-71  Light  Rail  Transit  Project.  In 
March  of  1998,  OKI  completed  a  Major 
Investment  Study  (MIS)  which  studied 
four  alternatives  for  the  1-71  Corridor: 
Light  Rail  Transit,  No-Build, 
Transportation  Systems  Management 
(TSM),  Busway  and  High  Occupancy 
Vehicle  Lanes.  The  OKI  selected  the 
Light  Rail  Transit  as  the  Locally 
Preferred  Strategy. 

The  EIS  is  being  prepared  in 
conformance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
vtdll  also  satisfy  the  requirements  of  the 
1990  Clean  Air  Act  Amendments 
(CAAA).  The  EIS  will  evaluate  the 
following  transportation  alternatives:  a 
No-Build  Alternative,  a  Transportation 
Systems  Management  (TSM) 
Alternative,  and  the  Light  Rail  Transit 
(LRT)  Alternative.  Key  stakeholders 
include  the  Ohio  Department  of 
Transportation  (ODOT),  the  Kentucky 
Transportation  Cabinet  (KYTC), 
Southwest  Ohio  Regional  Transit 
Authority  (SORTA),  Transit  Authority 
of  Northern  Kentucky  (TANK), 
Hamilton  Coimty,  Kenton  County,  and 
the  cities  of  Cincinnati,  Covington,  Blue 
Ash,  and  Montgomery. 
DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  alternatives 
and  impacts  to  be  considered  must  be 
postmarked  by  June  15, 1999.  Scoping 
Meetings:  Public  Scoping  Meetings  will 
be  held  on:  May  10th — Monday  5  p.m. 
to  8  p.m.  at  the  Evanston  Recreation 
Center,  3204  Woobum  Avenue, 
Cincinnati,  OH;  May  11th— Tuesday  11 
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a.m.  to  1:30  p.m.  at  the  Christ  Church 
Undercroft.  318  East  Fourth  Street, 
Cincimiati,  OH;  May  12th — Wednesday 
5  p.m.  to  8  p.m.  at  Blue  Ash  City 
CounciJ  Chambers,  4343  Cooper  Road, 
Blue  Ash,  OH;  and  on  May  18th— 
Tuesday  5  p.m.  to  8  p.m.  at  the  City  of 
Covington,  Cit)'  Commission  Chambers. 
638  Madison  Avenue,  Covington.  KY. 
ADDRESSES:  Written  comments  should 
be  sent  to  Mr.  Warner  Moore,  Project 
Manager,  Ohio-Kentucky-Indiana 
Regional  Council  of  Governments,  801- 
B  West  Eighth  Street,  Suite  400, 
Cincinnati,  OH  45203-1607. 
SCOPING  PROCESS:  The  purposes  of  the 
Public  Scoping  Meetings  are  to:  Provide 
interested  individuals  with  an 
introduction  to  and  an  overview  of  the 
EIS  process,  and  provide  the 
opportunity  for  comments  on  the 
alternatives  being  considered  and 
significant  issues  or  imparts  to  be 
addressed  in  the  EIS.  Four  Public 
Scoping  Meetings  will  be  held  in  the 
study  area.  Comments  may  be  submitted 
orally  at  any  of  the  Scoping  Meetings  or 
in  writing  during  the  Scoping  comment 
period  for  the  preparation  of  the  Draft 
Environmental  impact  Statement  (DEIS) 
which  ends  on  June  15, 1999.  The 
Scoping  Meetings  will  begin  at  11  a.m. 
for  die  lunch- time  meeting  in  the 
downtown  Cincinnati  and  at  5  p.m.  for 
evening  meetings.  Each  meeting  will 
include  an  open  house  where  attendees 
will  be  able  to  view  graphics  and 
discuss  the  project  with  project 
representatives.  A  presentation  on  the 
project  will  be  given  at  12  p.m.  for 
lunch-time  meeting  and  at  6  p.m.  for  the 
evening  meetings,  followed  by  an 
additional  opportunity  for  questions 
and  answers  during  both  the  lunch-time 
and  evening  meetings.  Scoping  material 
will  be  available  at  the  meeting  or  in 
advance  of  the  meeting  by  contacting 
Mr.  Jeff  Walker,  Planner  II,  at  (513)  621- 
6300  or  the  TDD  number  at  (."ilS)  621- 
7063  A  sign  language  interpreter  will  be 
available  for  the  hearing  impaired.  The 
buildings  are  accessible  to  people  with 
disabilities  and  are  open  to  all  members 
of  the  community. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Paul  Fish,  Federal  Transit 
Administration,  Region  V,  (312)  353- 
2865. 
SUPPLEMENTARY  INF0RMATK3N: 

1.  Sroping 

The  FfA  and  OKI  invite  interested 
individuals,  or^anizatioos.  and  federal, 
state  and  local  agencies  to  participate  in 
defining  the  alternatives  to  be  evaluated 
in  the  EIS;  identifying  any  significant 
social,  economic,  or  environmental 
impacts  to  be  evaluated;  and  suggesting 


alternatives  that  are  less  costly  or  have 
less  environmental  impacts  while 
achieving  similar  transportation 
ol^ectives.  An  information  packet, 
referred  to  as  the  Scoping  Booklet,  will 
be  circulated  to  all  federal,  state  or  local 
agencies  having  jurisdiction  in  the 
project,  and  all  interested  parties 
currently  on  the  OKI  mailing  list.  Others 
may  request  this  Scoping  Booklet  by 
contacting  Mr.  Jeff  Walker,  Planner  II. 
Ohio-Kentucky-Indiana  Regional 
Council  of  Governments,  801-B  West 
Eightli  Street,  Suite  400,  Cincinnati,  OH 
45203-1607,  or  by  phone  at  (513)  621- 
6300  or  TDD  at  (513)  621-7063. 

During  Scoping,  comments  should 
focus  on  identifying  the  range  of 
alternatives  that  should  be  considered 
and  not  stating  a  preference  for  a 
particular  alternative.  Scoping 
comments  may  be  made  at  the  PubUc 
Scoping  Meeting  or  in  writing  within  45 
days  after  publication  of  this  notice.  See 
the  DATES  section  above  for  the 
locations  and  times  of  the  Scoping 
Meetings  and  the  ADDRESSES  section 
above  for  the  contact  person  for  sending 
in  written  comments. 

n.  Description  of  the  Study  Area  and 
Pro)ect 

The  study  area  is  a  north-south 
corridor  which  is  approximately  18 
miles  long  and  generally  parallels 
hiterstate-71  (1-71).  The  LRT  Alternative 
would  extend  from  the  south  side  of 
downtown  Covington,  Kentucky, 
through  the  downtown  area  of 
Covington,  across  the  Ohio  River  into 
downtown  Cincinnati,  through  a  tunnel 
under  Mount  Auburn,  through  the 
Medical  Center  and  the  University  of 
Cincinnati  area,  north  to  the  City  of 
Norwood  where  it  will  meet  the  SORTA 
right-of-way  (on  which  tlie  Indiana-Ohio 
Railroad  previously  owned  and 
currently  operates),  and  north  to  serve 
Silverton,  Kenwood,  Deer  Park, 
Montgomery  and  Blue  Ash.  A  yard  and 
shop  facility  will  be  located  somewhere 
along  the  length  of  the  alignment. 

Double-track  light  rail  transit 
construction  is  being  studied  with  in- 
street  running  in  downtown  areas  and 
ballast  tracks  within  the  exclusive 
railroad  right-of-way  north  of 
Cincinnati.  The  Clay  Wade  Bailey 
Bridge  corridor  will  be  examined  during 
the  Scoping  Process  to  determine  its 
potential  for  the  Ohio  River  crossing. 
The  study  includes  a  proposal  for 
approximately  20  stations  to  be 
designed  lor  pedestrians  as  well  as  both 
bus  and  park-and-ride  access.  The  LRT 
project  is  intended  to  provide  fixed  rail 
ser\'ice  between  key  activity  centers  in 
Cincinnati  and  Covington,  including 
both  cities'  downtown  districts,  the 


Northern  Kentucky  Convention  Center, 
the  Aranoff  Theatre  District,  the  Medical 
Center,  University  of  Cinciimati,  Xavier 
University,  the  Cincinnati  Bengal's  Paul 
Brown  Stadium,  the  new  Cincimiati 
Reds  Baseball  Stadium,  the 
Underground  Railroad  Freedom  Center 
and  the  Cincinnati  Convention  Center. 
Key  employers  along  the  proposed 
alignment  include  the  IRS  Regional 
Center,  Procter  &  Gamble  World 
Headquarters,  Proctor  &  Gamble  Sharon 
Woods  Technical  Center,  Chiquita 
Brands  International,  Cinergy 
Corporation/Cincinnati  Gas  &  Electric 
Company,  the  Kroger  Company,  the 
American  Financial  Group,  Inc., 
Cincinnati  Bell,  Ethicon  Endo-Surgery, 
Hamilton  County,  Kenton  Coimty.  and 
the  Cities  of  Covington  and  Cincinnati 
Administrative  Offices  and  City/County 
Court  systems. 

The  1-71  Corridor  has  been  and 
continues  to  be  an  area  of  significant 
growth  for  the  region.  Traffic  congestion 
on  many  of  the  corridor's  roadways  is 
currently  at  unacceptable  levels  and  is 
expected  to  worsen  with  the  projected 
employment  and  population  growth. 
Low-income,  transit-dependent 
populations  are  increasing  in  the  region, 
along  with  the  need  for  improved  access 
to  jobs.  Both  riverfront  areas  of 
Covington  and  Cincinnati  are 
experiencing  tremendous  public  and 
private  sector  investment  in  the 
economic  development  and 
revitalization  of  the  central  cities.  These 
redevelopment  efforts,  which  will  focus 
employment,  entertainment,  recreation 
and  tourism  on  the  riverfront  area,  will 
place  a  greater  demand  on  existing 
roadways  and  transit  service. 

In  response  to  this  need,  OKI 
conducted  an  MIS  for  the  1-71  corridor. 
The  results  of  the  MIS  study  included 
the  selection  of  a  locally  prefen'ed 
strategy  of  a  light  rail  transit  system 
with  downtown  and  suburban  stops 
along  the  alignment,  including  stations, 
park-and-ride  lots  and  transit  centers. 
Transit  improvements  are  intended  to 
alleviate  traffic  congestion  in  the  1-71 
corridor  by  offering  an  alternative  to 
single-occupancy  vehicle  travel,  and 
assisting  in  the  achievement  of  regional 
air  quality  goals. 

m.  Alternatives 

The  tiansportation  alternatives 
proposed  for  consideration  in  this  1-71 
Light  Rail  Transit  Project  Draff  EIS 
include: 

(1)  No-Build  Alternative  which 
involves  no  chfinge  to  transportation 
service«^  or  facilities  in  the  corridor 
beyond  already  committed  projerts; 

(2)  Transportation  System 
Management  (TSM)  Alternative  which 
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consists  of  low  to  medium  cost 
improvements  to  the  facilities  and 
operation  of  the  METRO  and  TANK  bus 
systems  in  addition  to  the  currently 
planned  transit  improvements  in  the 
corridor;  and 

(3)  Light  Rail  Alternative,  including 
stations  and  support  facilities,  generally 
located  parallel  to  the  1-71  corridor  and 
on  surface  streets  in  downtown 
Covington  and  Cincinnati  combined 
with  a  modified  bus  service  component. 
Stations  would  be  located  to  serve 
potentially  significant  trip  generators 
and  in  areas  where  economic 
development  efforts  are  planned  or 
underway  in  order  to  maximize 
potential  joint  development 
opportunities. 

IV.  Probable  Effects 

The  FTA  and  OKI  will  evaluate 
significant  environmental,  social,  and 
economic  impacts  of  the  alternatives 
analyzed  in  the  EIS.  Primary 
environmental  issues  include:  land-use, 
historic  and  archeological  resources, 
traffic  and  parking,  noise  and  vibration, 
neighborhoods  and  environmental 
justice,  floodplain  encroachment, 
coordination  with  ongoing  related 
transportation  and  economic 
development  projects,  and  construction 
impacts.  Other  issues  the  EIS  will 
address  include  natural  areas,  rare  and 
endangered  species,  air  and  water 
quality,  groundwater,  energy, 
potentially  contaminated  sites, 
displacements  and  relocations, 
ecosystems,  water  resources,  hazardous 
waste,  parklands,  and  energy  impacts. 
The  impacts  will  be  evaluated  both  for 
the  construction  period  and  for  the  long- 
term  period  of  operation  of  each 
alternative.  In  addition,  the  ciunulative 
effects  of  the  proposed  project  and  any 
irreversible  or  irretrievable  commitment 
of  resources  will  be  identified.  Measures 
to  avoid  or  mitigate  any  significant 
adverse  impacts  will  be  developed. 

V.  FTA  Procedures 

In  accordance  with  the  federal 
transportation  plaiming  regulations  (23 
CFR  part  450)  and  the  federal 
environmental  impact  regulations  and 
related  procedures  (23  CFR  part  771), 
the  DEIS  will  be  prepared  to  include  an 
evaluation  of  the  social,  economic,  and 
environmental  impacts  of  the 
alternatives.  The  LRT  Alternative  was 
chosen  as  the  Locally  F*referred  Strategy 
of  the  Major  Investment  Study 
completed  m  March  of  1998.  The 
project  is  included  in  the  OKI 
Metropolitan  Area  Transportation  Plan 
and  conforming  Transportation 
Improvement  Program.  The  EIS  and  the 
Preliminary'  Engineering  (PE)  for  the  I- 


71  LRT  PE/EIS  wrill  be  prepared 
simultaneously  and  documented  in  the 
DEIS.  The  Final  EIS  will  consider  the 
public  and  agency  comments  received 
during  the  public  and  agency 
circulation  of  the  Draft  Environmental 
Impact  Statement,  and  OKI  will  select 
the  Preferred  Alternative.  Then  OKI, 
with  FTA  as  lead  agency,  will  continue 
with  the  preparation  of  the  Final  EIS. 
Opportunity  for  additional  public 
comment  will  be  provided  throughout 
all  phases  of  project  development. 

Issued  on:  April  1, 1999. 
Joel  P.  Ettinger, 

Regional  Administrator,  Federal  Tmnsit 

A  dministra  tion . 

[FR  Doc.  99-8478  Filed  4-5-99;  8:45  am) 

BILUNG  CODE  4810-57-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33720] 

Union  Pacific  Raiiroad  Company— 
Traclcage  Rights  Exemption— 8iue 
Rapids  Railway  Company 

Blue  Rapids  Railway  Company 
(BRRC)  has  agreed  to  grant  local 
trackage  rights  to  Union  Pacific  Railroad 
Company  (UP)  over  its  line  of  railroad, 
known  as  the  Bestwall  Branch, 
extending  bom  a  UP  junction  at 
milepost  0.12  at  Marysville  to  milepost 
10.12  at  Bestwall,  a  distance  of  10  miles 
in  Marshall  County,  KS. 

The  purpose  of  the  trackage  rights  is 
to  allow  continued  service  on  the  line 
when  the  incimibent  tenant  withdraws.^ 
The  transaction  is  scheduled  to  be 
consummated  upon  receipt  of  authority 
in  the  related  proceeding,  STB  Finance 
Docket  No.  33652. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 


'  There  is  one  shipper  on  the  line  located  at 
Bestwall.  The  line  is  currently  operated  by 
Northeast  Kansas  &  Missoiiri  Division  of  Mid- 
Michigan  Railroad,  hic.  (NEKM),  under  a  local 
trackage  rights  agreement,  which  is  to  be  assigned 
to  UP  pursuant  to  this  exemption.  In  a  related 
proceeding.  Union  Pacific  Railroad  Company — 
Acquisition  and  Operation  Exemption — Mid 
Michigan  Railroad,  Inc.,  STB  Finance  Docket  No. 
33652.  UP  seeks  to  acquire  and  operate  the  main 
line  extending  from  St.  Joseph,  MO,  to  Upland  KS, 
near  Maryville.  That  petition  will  be  addressed  by 
the  Board  in  a  separate  decision. 


is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33720,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Joseph  D. 
Anthofer,  Esq.,  1416  Dodge  Street,  #830, 
Omaha,  NE  68179, 

Board  decisions  and  notices  are 
available  on  oiu-  website  at 
•'WWW.STB.DOT.GOV." 

Decided:  March  30, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
SiBcretary. 
[FR  Doc.  99-8325  Filed  4-5-99;  8:45  am] 

BOUNG  CODE  4Q15-^)0-P 


DEPARTMENT  OF  THE  TREASURY 

Commission  to  Study  Capital 
Budgeting  (Advisory  Commission  to 
the  President  of  ttw  United  States) 

action:  Release  of  Final  Report  to  the 
Public. 

summary:  The  President's  Commission 
to  Study  Capital  Budgeting  has  released 
its  final  report  to  the  public  following 
the  report's  presentation  to  the  National 
Economic  Council  on  Tuesday,  March 
23, 1999.  The  report  may  be  viewed  at: 
http://www.whitehouse.gov/pcscb,  the 
Commission  website.  Hard  copies  of  the 
report  may  be  obtained  firam  the 
Superintendent  of  Documents,  PO  Box 
371954,  Pittsburgh,  PA  15250-7954,  at  a 
cost  of  US$6  (US$7.50  to  foreign 
addresses)  per  copy.  Please  provide  the 
order  number  S/N  048-000-00524-1, 
full  name,  address,  and  daytime  phone 
number  with  area  code.  Pajrment  may  be 
by  check.  GPO  deposit  accoimt,  VISA, 
Master  Card,  or  Discover/NOVUS. 
Please  provide  card  niunber,  expiration 
date,  and  authorizing  signatiue.  Orders 
also  may  be  filled  by  phone  at  (202) 
512-1800,  FAX  to  (202)  512-2250,  or  at 
any  of  the  Government  Printing  Office 
(GPO)  outlets. 

The  Commission  contact  is:  Dick 
Emery,  Executive  Director,  President's 
Commission  to  Study  Capital  Budgeting, 
Old  Executive  Office  Building  (Room 
258),  Washington.  DC  20503,  Voice: 
(202)  395-4630,  Fax:  (202)  395-6170,  E- 

Mail:  capital ^budget@omb.eop.gov 

Website:  http://www.whitehouse.gov/ 
pcscb. 


Federal  Register / Vol.  64,  No.  65 /Tuesday,  April  6,  1999 /Notices 


16781 


FOR  FURTHER  INFORMATION  CONTACT:  E. 

William  Dinkelacker,  Ph.D.,  Designated 

Federal  Official,  Room  4456  Main 

Treasury.  Washington,  DC  20220,  Voice: 

(202)  622-1285,  Fax:  (202)  622-1294,  E- 

Mail:  william.dinkelacker@do.treas.gov. 

Angel  E.  Ray, 

Committee  Management  Officer. 

[FR  Doc.  99-8495  Filed  4-5-99;  8:45  am] 

BILUNG  CODE  4810-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

List  of  Foreign  Entities  Violating 
Textile  Transshipn>ent  and  Country  of 
Origin  Rules 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  document  notifies  the 
public  of  foreign  entities  which  have 
been  issued  a  penalty  claim  imder 
section  592  of  the  Tariff  Act.  for  certain 
violations  of  the  customs  laws.  This  list 
is  authorized  to  be  published  by  section 
333  of  the  Uruguay  Round  Agreements 
Act. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  any  of  the 
operational  aspects,  contact  Scott 
Greenberg,  National  Seiziures  and 
Penalties  Officer,  Seizures  and  Penalties 
Division,  Office  of  Field  Operations, 
(415)  782-9442.  For  information 
regarding  any  of  the  legal  aspects, 
contact  Ellen  McClain,  Office  of  Chief 
Counsel,  at  202-927-6900. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  333  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (Public  Law 
103-465, 108  Stat.  4809)  (signed 
December  8, 1994),  entitled  Textile 
Transshipments,  amended  Part  V  of  title 
IV  of  the  Tariff  Act  of  1930  by  creating 
a  section  592A  (19  U.S.C.  1592A), 
which  authorizes  the  Secretary  of  the 
Treasury  to  publish  in  the  Federal 
Register,  on  a  biannual  basis,  a  list  of 
the  names  of  any  producers, 
manufacturers,  suppliers,  sellers, 
exporters,  or  other  persons  located 
outside  the  Customs  territory  of  the 
United  States,  when  these  entities  and/ 
or  persons  have  been  issued  a  penalty 
claim  under  section  592  of  the  Tariff 
Act,  for  certain  violations  of  the  customs 
laws,  provided  that  certain  conditions 
are  satisfied: 

The  violations  of  the  customs  laws 
referred  to  above  are  the  following:  (1) 
Using  documentation,  or  providing 
documentation  subsequently  used  by 


the  importer  of  record,  which  indicates 
a  false  or  firaudulent  country  of  origin  or 
source  of  textile  or  apparel  products;  (2) 
Using  counterfeit  visas,  licenses, 
permits,  bills  of  lading,  or  similar 
documentation,  or  providing  counterfeit 
visas,  licenses,  permits,  bills  of  lading, 
or  similar  documentation  that  is 
subsequently  used  by  the  importer  of 
record,  with  respect  to  the  entry  into  the 
Customs  territory  of  the  United  States  of 
textile  or  apparel  products;  (3) 
Manufacturing,  producing,  supplying, 
or  selling  textile  or  apparel  products 
which  are  falsely  or  fraudulently  labeled 
as  to  country  of  origin  or  source;  and  (4) 
Engaging  in  practices  which  aid  or  abet 
the  transshipment,  through  a  country 
other  than  the  country  of  origin,  of 
textile  or  apparel  products  in  a  manner 
which  conceals  the  true  origin  of  the 
textile  or  apparel  products  or  permits 
the  evasion  of  quotas  on,  or  voluntary 
restraint  agreements  with  respect  to, 
imports  of  textile  or  apparel  products. 

U  a  penalty  claim  has  been  issued 
with  respect  to  any  of  the  above 
violations,  and  no  petition  in  response 
to  the  claim  has  been  filed,  the  name  of 
the  party  to  whom  the  penalty  claim 
was  issued  will  appear  on  the  list.  If  a 
petition,  supplemental  petition  or 
second  supplemental  petition  for  relief 
from  the  penalty  claim  is  submitted 
under  19  U.S.C.  1618,  in  accord  with 
the  time  periods  established  by 
§§  171.32  and  171.33,  Customs 
Regulations  (19  CFR  171.32, 171.33)  and 
the  petition  is  subsequently  denied  or 
the  penalty  is  mitigated,  and  no  further 
petition,  if  allowed,  is  received  within 
30  days  of  the  denial  or  allowance  of 
mitigation,  then  the  administrative 
action  shall  be  deemed  to  be  final  and 
administrative  remedies  wrill  be  deemed 
to  be  exhausted.  Consequently,  the 
name  of  the  party  to  whom  the  pensdty 
claim  was  issued  will  appear  on  the  list. 
However,  provision  is  made  for  an 
appeal  to  the  Secretary  of  the  Treasury 
by  the  person  named  on  the  list,  for  the 
removal  of  its  name  from  the  list.  If  the 
Secretary  finds  that  such  person  or 
entity  has  not  committed  any  of  the 
enimierated  violations  for  a  period  of 
not  less  than  3  years  after  the  date  on 
which  the  person  or  entity's  name  was 
published,  the  name  vdll  be  removed 
from  the  list  as  of  the  next  publication 
of  the  list. 

Reasonable  Care  Required 

Section  592A  also  requires  any 
importer  of  record  entering,  introducing, 
or  attempting  to  introduce  into  the 
commerce  of  the  United  States  textile  or 
apparel  products  that  were  either 
direcUy  or  indirectly  produced, 
manufactured,  supplied,  sold,  exported, 


or  transported  by  such  named  person  to 
show,  to  the  satisfaction  of  the 
Secretary,  that  such  importer  has 
exercised  reasonable  care  to  ensure  that 
the  textile  or  apparel  products  are 
accompanied  by  documentation, 
packaging,  and  labeling  !hat  are  accurate 
as  to  its  origin.  Reliance  solely  upon 
information  regarding  the  imported 
product  from  a  person  named  on  the  list 
is  clearly  not  the  exercise  of  reasonable 
care.  Thus,  the  textile  and  apparel 
importers  who  have  some  commercial 
relationship  with  one  or  more  of  the 
listed  parties  must  exercise  a  degree  of 
reasonable  care  in  ensuring  that  the 
documentation  covering  the  imported 
merchandise,  as  well  as  its  packaging 
and  labeling,  is  accurate  as  to  the 
coimtry  of  origin  of  the  merchandise. 
This  degree  of  reasonable  care  must  rely 
on  more  than  information  supplied  by 
the  named  party. 

In  meeting  the  reasonable  care 
standard  when  importing  textile  or 
apparel  products  and  when  dealing  with 
a  party  named  on  the  list  published 
pursuant  to  section  592A  of  the  Tariff 
Act  of  1930.  an  importer  should 
consider  the  following  questions  in 
attempting  to  ensiue  that  the 
docvunentation.  packaging,  and  labeling 
is  accurate  as  to  the  country  of  origin  of 
the  imported  merchandise.  The  list  of 
questions  is  not  exhaustive  but  is 
illustrative. 

(1)  Has  the  importer  had  a  prior 
relationship  with  the  named  party? 

(2)  Has  the  importer  had  any 
detentions  and/or  seiziues  of  textile  or 
apparel  products  that  were  direcUy  or 
indirectly  produced,  supplied,  or 
transported  by  the  named  party? 

(3)  Has  the  importer  visited  the 
company's  premises  and  ascertained 
that  the  company  has  the  capacity  to 
produce  the  merchandise? 

(4)  Where  a  claim  of  an  origin 
conferring  process  is  made  in 
accordance  with  19  CFR  102.21,  has  the 
importer  ascertained  that  the  named 
party  actually  performed  the  required 
process? 

(5)  Is  the  named  party  operating  from 
the  same  country  as  is  represented  by 
that  party  on  the  documentation, 
packaging  or  labeling? 

(6)  Have  quotas  for  the  imported 
merchandise  closed  or  are  they  nearing 
closing  from  the  main  producer 
countries  for  this  conunodity? 

(7)  What  is  the  history  of  this  coimtry 
regarding  this  commodity? 

(8)  Have  you  asked  questions  of  your 
supplier  regarding  the  origin  of  the 
product? 

(9)  Where  the  importation  is 
accompanied  by  a  visa,  permit,  or 
license,  has  the  importer  verified  with 
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the  supplier  or  manufacturer  that  the 
visa,  permit,  and/or  license  is  both  valid 
and  accurate  as  to  its  origin?  Has  the 
importer  scrutinized  the  visa,  permit  or 
license  as  to  any  irregularities  that 
would  call  its  authenticity  into 
question? 

The  law  authorizes  a  biannual 
publication  of  the  names  of  the  foreign 
entities  and/or  persons.  On  October  5, 
1998,  Customs  published  a  Notice  in  the 
Federal  Register  (63  FR  53493)  which 
identified  26  (twenty-six)  entities  which 
fell  within  the  purview  of  section  592A 
of  the  Tariff  Act  of  1930. 

592A  List 

For  the  period  ending  March  31,  1999, 
Customs  has  identified  24  (twenty-four) 
foreign  entities  that  fall  within  the 
purview  of  section  592A  of  the  Tariff 
Act  of  1930.  This  list  reflects  the 
addition  of  3  new  entities  and  5 
removals  to  the  26  entities  named  on  the 
list  published  on  October  5,  1998.  The 
parties  on  the  current  list  were  assessed 
a  penalty  claim  under  19  U.S.C.  1592, 
for  one  or  more  of  the  four  above- 
described  violations.  The  administrative 
penalty  action  was  concluded  against 
the  parties  by  one  of  the  actions  noted 
above  as  having  terminated  the 
administrative  process. 

The  names  and  addresses  of  the  24 
foreign  parties  which  have  been 
assessed  penalties  by  Customs  for 
violations  of  section  592  are  listed 
below  pursuant  to  section  592A.  This 
list  supersedes  any  previously 
published  list.  The  names  and  addresses 
of  the  24  foreign  parties  are  as  follows 
(the  parenthesis  following  the  listing 
sets,  forth  the  month  and  year  in  which 
the  name  of  the  company  was  first 
published  in  the  Federal  Register): 

Azmat  Bangladesh,  Plot  Number  22-23. 

Sector  2  EPZ,  Chittagong  4233, 

Bangladesh.  (9/96) 
Cupid  Fashion  Manufacturing  Ltd.,  17/F 

Block  B,  Wongs  Factory  Building,  368- 

370  Sha  Tsui  Road,  Tsuen  Wan,  Hong 

Kong.  (9/97) 
Excelsior  Industrial  Company,  311-313 

Nathan  Road,  Room  1, 15th  Floor. 

Kowloon.  Hong  Kong.  (9/98) 
Eun  Sung  Guatemala,  S.A..  13  Calle  3-62 

Zona  Colon  ia  Landivar,  Guatemala  City, 

Guatemala.  (3/98) 
Everlast  Glove  Factory,  Goldfieid  Industrial 

Centre,  1  Sui  Wo  Road,  Room  15.  15th 

Floor,  Fo  Tan,  Shatin,  New  Territories. 

Hong  Kong.  (3/99) 
Glory  Growth  Trading  Company,  No.6  Ping 

Street,  Flat  7-10,  Block  A,  21st  Floor, 

New  Trade  Plaza,  Shatin,  New 

Territories,  Hong  Kong.  (9/98) 
Great  Southern  International  Limited,  Flat  A, 

13th  floor,  Foo  Cheong  Building,  82-86 

Wing  Lok  Street,  Central,  Hong  Kong.  (9/ 

98) 


G.T.  Plus  Ltd.,  Kowloon  Centre,  29-43 

Ashley  Road,  4/Fl,  Tsimshatsui, 

Kowloon,  Hong  Kong.  (3/99) 
Hyattex  Industrial  Company,  3F,  No.  207-4 

Hsin  Shu  Road.  Hsin  Chuang  City, 

Taipei  Hsien,  Taiwan.  (9/96) 
lentex  Industrial,  7-1  Fl.,  No.  246.  Chang  An 

E.  Rd..  Sec.2,  Taipei,  Taiwan.  (3/97) 
Jiangxi  Garments  Import  and  Export  Corp., 

Foreign  Trade  Building,  60  Zhangqian 

Road.  Nanchang,  China.  (3/98) 
Liable  Trading  Company,  1103  Kai  Tak 

Commercial  Building,  62-72  Stanley 

Street.  Kowloon,  Hong  Kong.  (9/98) 
Li  Xing  Garment  Company  Limited,  2/F  Long 

Guang  Building,  Number  2 

Manufacturing  District,  Sanxiang  Town. 

Zhongshan,  Guandgong,  China.  (9/96) 
Mabco  Limited,  6/F  VIP  Commercial  Centre, 

116-120  Canton  Road,  Kowloon,  Hong 

Kong.  (3/99) 
McKowan  Lowe  &  Company  Limited,  1001- 

1012  Hope  Sea  Industrial  Centre,  26  Lam 

Hing  Street,  Kowloon  Bay,  Kowloon. 

Hong  Kong.  (9/98) 
Meigao  Jamaica  Company  Limited,  134  - 

Pineapple  Ave.,  Kingston,  Jamaica.  (9/ 

96) 
Meiya  Garment  Manufacturers  Limited,  No.  2 

Building,  3/F,  Shantou  Special  Economic 

Zone.  Shantou,  China.  (9/96) 
Rex  Industries  Limited,  VIP  Commercial 

Center,  116-120  Canton  Road,  11th 

Floor,  Tsimshatsui,  Kowloon,  Hong 

Kong.  (9/98) 
Sannies  Garment  Factory,  35-41  Tai  Lin  Pai 

Road,  Gold  King  Industrial  Building,  Flat 

A  &  B,  2nd  Floor,  Kwai  Chung,  New 

Territories,  Hong  Kong.  (9/98J 
Shing  Fat  Gloves  &  Rainwear,  2  Tai  Lee 

Street,  1-2  Floor,  Yuen  Long,  New 

Territories,  Hong  Kong.  (9/98) 
Sun  Kong  Glove  Factory,  188  San  Wan  Road, 

Units  32-35,  3rd  Floor,  Block  B,  Sheung 

Shui,  New  Territories,  Hong  Kong.  (9/98) 
Sun  Weaving  Mill  Ltd..  Lee  Sum  Factory 

Building,  Block  1  &  2,  23  Sze  Mei  Street, 

Sanpokong,  Bk  1/2,  Kowloon,  Hong 

Kong.  (9/97) 
Takhi  Corporation,  Huvsgalchdyn  Avenue, 

Ulaanbaatar  11,  Mongolia.  (3/98) 
Topstyle  Limited,  6/F,  South  Block,  Kwai 

Shun  Industrial  Center,  51-63 
Container  Port  Road,  Kwai  Chung,  New 

Territories,  Hong  Kong.  (9/96) 

Any  of  the  above  parties  may  petition 
to  have  its  name  removed  from  the  list. 
Such  petitions,  to  include  any 
dociunentation  that  the  petitioner 
deems  pertinent  to  the  petition,  should 
be  forwarded  to  the  Assistant 
Commissioner,  Office  of  Field 
Operations,  United  States  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW,  Washington,  DC  20229. 

Additional  Foreign  Entities 

In  the  October  5, 1998,  Federal 
Register  notice.  Customs  also  solicited 
information  regarding  the  whereabouts 
of  29  foreign  entities,  which  were 
identified  by  name  and  known  address, 
concerning  alleged  violations  of  section 
592.  Persons  with  knowledge  of  the 


whereabouts  of  those  29  entities  were 
requested  to  contact  the  Assistant 
Commissioner,  Office  of  Field 
Operations,  United  States  Customs 
Service,  1 300  Pennsylvania  Avenue, 
NW,  Washington,  DC  20229. 

In  this  document,  a  new  list  is  being 
published  which  contains  the  names 
and  last  known  addresses  of  31  entities. 
This  reflects  the  addition  of  two  new 
entities  to  the  list. 

Customs  is  soliciting  information 
regarding  the  whereabouts  of  the 
following  31  foreign  entities  concerning 
alleged  violations  of  section  592.  Their 
names  and  last  known  addresses  are 
listed  below  (the  parenthesis  following 
the  listing  sets  forth  the  month  and  year 
in  which  the  name  of  the  company  was 
first  published  in  the  Federal  Register): 

Balmar  Export  Pte.  Ltd.,  No.  7  Kampong 

Kayu  Road,  Singapore,  1543.  (3/98) 
Envestisman  Sanayi  A.S.,  Buyukdere  Cad  47, 

Tek  Is  Merkezi,  Istanbul,  Turkey.  (9/97) 
Essence  Garment  Making  Factory,  Splendid 

Centre,  100  Larch  Street,  Flat  D,  5lh 

Floor,  Taikoktsui,  Kowloon,  Hong  Kong. 

(3/98) 
Fabrica  de  Artigos  de  Vest.  Dynasty,  Lda., 

Avenida  do  Almirante  Magalhaes 

Correia,  Edificio  Industrial  Keck  Seng, 

Block  III,  4th  Floor  "UV",  Macau.  (3/98) 
Fabrica  de  Artigos  de  Vestuario  Lei  Kou,  No. 

45  Estrada  Marginal  de  Areia  Preta, 

Edif.Ind.Centro  Polytex,  6th  Floor,  D, 

Macau.  (9/98) 
Fabrica  de  Vestuario  Wing  Tai,  45  Estrada 

Marginal  Da  Areia  Preta,  Edif.  Centro 

Poltex,  3/E,  Macau.  (3/98) 
Galaxy  Gloves  Factory,  Annking  Industrial 

Building,  Wang  Yip  East  Street  Room  A, 
.  2/F,  Lot  357,  Yuen  Long  Industrial 

Estate,  =Yuen  Long,  New  Territories, 

Hong  Kong.  (3/98) 
Golden  Perfect  Garment  Factory,  Wong's 

Industrial  Building,  33  Hung  To  Road, 

3rd  Floor,  Kwun  Tong,  Kowloon,  Hong 

Kong.  (9/98) 
Grey  Rose  Maldives,  Phoenix  Villa,  Majeedee 

Magu,  Male,  Republic  of  Maldives.  (3/98) 
K  &  I  Enterprises,  Witty  Commercial 

Building,  lA-lL  Tung  Choi  SU'eet,  Room 

191 2F,  Mong  Kok,  Kowloon,  Hong  Kong. 

(9/98) 
Konivon  Development  Corp.,  Shun  Tak 

Center,  200  Connaught  Road,  No.  3204, 

Hong  Kong.  (3/98) 
Kwuk  Yuk  Garment  Factory,  Kwong 

Industrial  Building,  39-^1  Beech  St.,  Flat 

A,  11th  Floor,  Tai  Kok  Tsui,  Kowloon, 

Hong  Kong.  (3/98) 
Land  GLobal  Ltd.,  Block  c,  14/F,  Y.P.  Fat 

Building,  Phase  1,  77  Hoi  Yuen  Road, 

Kowloon,  Hong  Kong.  (9/97) 
Leader  Glove  Factory,  Tai  Ping  Industrial 

Centre,  57,  Ting  Kok  Road,  25/F,  Block 

1,  Flat  A,  Tai  Po,  New  Territories,  Hong 

Kong.  (3/98) 
Lins  Fashions  S.A.,  Lot  111,  San  Pedro  de 

Macoris,  Dominican  Republic.  (9/96) 
Maxwell  Garment  Factory,  Unit  C,  21/F,  78- 

84,  Wang  Lung  Street,  Tseun  Wan,  New 

Territories,  Hong  Kong.  (3/99) 
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New  Leo  Garment  Factory  Ltd,  Galaxy 

Factory  Building,  25-27  Luk  Hop  Street, 

Unit  B,  18th  Floor,  San  Po  Kong, 

Kowloon.  Hong  Kong.  (9/98) 
Patenter  Trading  Company,  Block  C.  14/F, 

Yip  Fat  Industrial  Building,  Phase  1,  77 

Hoi  Yuen  Road,  Kowloon,  Hong  Kong. 

(9/97) 
Penta-5  Holding  (HK)  Ltd.,  Metro  Center  II, 

21  Lam  Hing  Street,  Room  1907, 

Kowloon  Bay,  Kowloon,  Hong  Kong.  (9/ 

98) 
Round  Ford  Investments,  37-39  Ma  Tau  Wai 

Road,  13/f  Tower  B,  Kowloon,  Hong 

Kong.  (9/97) 
Shanghai  Yang  Yuan  Garment  Factory,  2 

Zhaogao  Road,  Chuanshin,  Shanghai, 

China.  (9/97) 
Silver  Pacific  Enterprises  Ltd.,  Shim  Tak 

Center,  200  Connaught  Road,  No.  3204, 

Hong  Kong.  (3/98) 
Tak  Hing  Textile  Company  Limited,  Wo  Fung 

Industrial  Building,  3/F,  block  D,  Lot  No. 

5180.  IN  D.D  51,  On  Lok  Village, 

Fanling,  New  Territories,  Hong  Kong.  (3/ 

99) 
Tat  Hing  Garment  Factory,  Tat  Cheong 

Industrial  Building,  3  Wing  Ming  Street, 

Block  C,  13/F,  Lai  Chi  Kok,  Kowloon, 

Hong  Kong.  (3/98) 
Tientak  Glove  Factory  Limited,  1  Ting  Kok 

Road,  Block  A,  26/F,  Tai  Po,  New 

Territories,  Hong  Kong.  (3/98) 
United  Textile  and  Weaving,  P.O.  Box  40355, 

Sharjah,  United  Arab  Emirates.  (3/97) 
Wealthy  Dart,  Wing  Ka  Industrial  Building, 

87  Larch  Street,  7th  Floor,  Kowloon, 

Hong  Kong.  (3/98) 
Wilson  Industrial  Company,  Yip  Fat  Factory 

Building,  77  Hoi  Yuen  Road,  Room  B,  3/ 

F,  Kwun  Yong,  Kowloon,  Hong  Kong.  (3/ 

98) 
Wing  Lung  Manufactory,  Hing  Wah 

Industrial  Building,  Units  2,  5-8, 4th 

Floor  YLTL  373,  Yuen  Long,  New 

Territories,  Hong  Kong.  (9/98) 
Yogay  Fashion  Garment  Factory  Ltd,  Lee 

Wan  Industrial  Building,  5  Luk  Hop 

Street,  San  Po  Kong,  Kowloon,  Hong 

Kong.  (3/98) 
Zuun  Mod  Garment  Factory  Ltd.,  Tuv  Aimag, 

Mongolia.  (9/97) 

If  you  have  any  information  as  to  a 
correct  mailing  address  for  any  of  the 
above  31  firms,  please  send  that 
information  to  the  Assistant 
Commissioner,  Office  of  Field 
Operations,  U.S.  Customs  Service,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20229. 

Dated:  April  1, 1999. 
Garnet  J.  Fee, 

Acting  Assistant  Commissioner,  Office  of 
Field  Operations. 

[FR  Doc.  99-8423  Filed  4-5-99;  8:45  am] 
BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Termination;  Allied 
INutual  Insurance  Compeny 

agency:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasviry. 

action:  Notice. 

summary:  This  is  Supplement  No.  10  to 
the  Treasury  Department  Circular  570; 
1998  Revision,  published  July  1, 1998, 
at  63  FR  36080. 

FOR  FURTHER  INFORMATION  CONTACT 
Siu«ty  Bond  Branch  at  (202)  874-6507. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to 
Allied  Mutual  Insurance  Company, 
under  the  United  States  Code,  Title  31, 
sections  9304-9408,  to  qualify  as  an 
acceptable  surety  on  Federal  bonds  is 
terminated  effective  immediately. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  63 
FR  36082,  July  1,1998. 

With  respect  to  any  bonds  currently 
in  force  with  Allied  Mutual  Insurance 
Company,  bond-approving  officers  may 
let  such  bonds  run  to  expiration  and 
need  not  secure  new  bonds.  However, 
no  new  bonds  should  be  accepted  from 
the  Company.  In  addition,  bonds  that 
are  continuous  in  nature  should  not  be 
renewed. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://wrww.fms.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service,  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  nimiber:  048000-00516-1. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accovmting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6A04, 
HyattsvUe,  MD  20782. 

Dated:  March  26, 1999. 
Wanda  J.  Rogers, 

Acting  Director,  Financial  Accounting  and 

Services  Division,  Financial  Management 

Service. 

(FR  Doc.  99-8351  Filed  4-5-99;  8:45  am] 

BILUNQ  CODE  481 0-3»-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Columbia  IMutuai 
Insurance  Company 

agency:  Financial  Management  Service. 
Fiscal  Service,  Department  of  the 
Treastiry. 

ACTION:  Notice. 

SUMMARY:  This  Is  Supplement  No.  11  to 
the  Treasury  Department  Cinnilar  570; 
1998  Revision,  published  July  1, 1998, 
at  63  FR  36080. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6905. 

SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  under 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570, 1998  Revision,  on  page  36088  to 
reflect  this  addition: 

Columbia  Mutual  Insurance  Company. 
BUSINESS  ADDRESS:  P.O.  Box  618, 
Columbia,  Missouri  65202.  PHONE:  (573) 
474-6193.  UNDERWRITING  LIMITATION 
b/:  $5,211,000.  SURETY  UCENSES  c/:  AL, 
AZ.  AR,  CO.  GA,  m.  IL,  IN,  lA,  KS,  KY,  LA, 
MN,  MS,  MO,  MT.  NE,  NM,  ND.  OK,  ND,  SD, 
TN,  TX,  VA,  WA,  WV  and  WY. 
INCORPORATED  IN:  Missouri. 

Certificates  of  Authority  expire  on 
Jime  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annueil  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  undenvriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://wvvw.fins.treas.gov/c570/ 
index.htlm.  A  hard  copy  may  be 
purchased  bom  the  Government 
Printing  Office  (GPO)  Subscription 
Service,  Washington,  DC,  Telephone 
(202)  512-1800.  When  ordering  the 
Circidar  from  GPO,  use  the  foUovdng 
stock  number:  048-000-00516-1. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accoimting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East- West  Highway,  Room  6A04, 
Hyattsville.  MD  20782. 
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Dated:  March  26, 1999. 
Wanda ).  Rogers, 

Acting  Director,  Financial  Accounting  and 

Services  Division,  Financial  Management 

Service. 

[FR  Doc.  99-8352  Filed  4-5-99;  8:45  am] 

BILUNG  CODE  4410-15-M 

DEPARTMENT  OF  THE  TREASURY 

Rscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Michigan  Mutual 
Insurance  Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  8  to 
the  Treasury  Department  Circular  570; 
1988  Revision,  published  July  1, 1998, 
at  63  FR  36080. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-7102. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  under 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  1998  Revision,  on  page  36099  to 
reflect  this  addition: 

Michigan  Mutual  Insurance  Company. 
BUSINESS  ADDRESS:  P.O.  Box  2060. 
Farmington  Hills,  MI  48333-2060.  PHONE: 
(248)  615-9000.  UNDERWRITING 
LIMITATION  b/:  $13,106,000.  SURETY 
LICENSES  c/:  AL,  AK,  AZ,  AR,  CA.  CO,  CT. 
FL,  GA,  ID,  IL,  DM,  lA,  KS,  KY,  LA,  ME.  MD, 
MA,  MI,  MN.  MS,  MO,  MT,  NE.  NV,  NH,  NJ, 
NM.  NY,  NC,  ND.  OH,  OK,  PA,  RI,  SC.  SD, 
TN,  TX,  UT.  VT,  VA,  WA,  WV,  WI,  and  WY. 
INCORPORATED  IN:  Michigan. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  tiirough  the  Internet  at 
http://www.fms.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO)  Subscription 
Service,  Washington,  DC,  Telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  048-000-00516-1. 


Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accoimting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6A04, 
Hyattsville,  MD  20782. 

Dated:  February  23,  1999. 
Wanda  ).  Rogers, 

Acting  Director,  Financial  Accounting  and 

Services  Division,  Financial  Management 

Service. 

[FR  Doc.  99-8350  Filed  4-5-99;  8:45  am] 

BILLING  C006  4810-35-M 


DEPARTMErfT  OF  THE  TREASURY 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  NOVA  Casualty 
Company 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
action:  Notice. 

SUMMARY:  This  is  Supplement  No.  12  to 
the  Treasury  Department  Circular  570; 
1998  Revision,  published  July  1, 1998, 
at  63  FR  36080. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6765. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  under 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  1998  Revision,  on  page  36102  to 
reflect  this  addition: 
NOVA  Casualty  Company.  BUSINESS 
ADDRESS:  180  Oak  Street,  Buffalo, 
New  York,  14203-1610.  PHONE: 
(716)  856-3722.  UNDERWRITING 
LIMITATION  b/:  $520,000.  SURETY 
LICENSES  c/:  IN,  L\,  MS.  NY,  ND. 
INCORPORATED  IN:  New  York. 
Certificates  of  Authority  expire  on  June 
30  each  year,  imless  revoked  prior  to 
that  date.  The  Certificates  are  subject  to 
subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
dovtoiloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPOj  Subscription 


Service,  Washington,  DC,  Telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  048-000-00516-1. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accoimting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6A04, 
Hyattsville,  MD  20782. 

Dated:  March  26, 1999. 
Wanda  J.  Rogers, 

Acting  Director,  Financial  Accounting  and 

Services  Division,  Financial  Management 

Service. 

[FR  Doc.  99-8353  Filed  4-5-99;  8:45  am] 

BILUNG  CODE  4810-35-41 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  3975 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
3975,  Tax  Professionals  Annual  Mailing 
List  Application  and  Order  Blank. 
DATES:  Written  comments  should  be 
received  on  or  before  June  7, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additiond  information  or 
copies  of  the  form  should  be  directed  to 
Carol  Savage,  (202)  622-3945,  Internal 
Revenue  Service,  room  5569, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Tax  Professionals  Annual 
Mailing  List  Application  and  Order 
Blank. 

OMB  Number:  1545-0351. 

Form  Number:  Form  3975. 

Abstract:  Form  3975  allows  a  tax 
professional  a  systematic  way  to  remain 
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on.  the  Tax  Professional  Mailing  File  and 
to  order  copies  of  tax  materials. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
320,000. 

Estimated  Time  Per  Respondent:  3 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  16,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  retiuTi  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  30, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-8346  Filed  4-5-99;  8:45  am) 
BILUNG  CODE  483(MI1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  10318 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice  and  request  for 
conmients. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  10318, 
Deduction  For  Depletion  On  Ground 
Water  Used  For  Irrigation. 
DATES:  Written  comments  should  be 
received  on  or  before  Jime  7, 1999  to  be 
assured  of  consideration. 
JVDDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Deduction  For  Depletion  On 
Ground  Water  Used  For  Irrigation. 

OMB  iVumber- 1545-0520. 

Form  Number:  Form  10318. 

Abstmct:  This  form  provides  a 
standard  method  of  computing  and 
reporting  water  depletion  deductions  by 
taxpayers  who  extract  ground  water 
from  Ogallala  geological  formation.  The 
IRS  uses  the  information  to  determine  if 
the  depletion  deduction  has  been 
computed  correctly. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals,  and 
farms. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  4,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 


in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  29, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-8347  Filed  4-5-99;  8:45  am) 
BHXING  CODE  M30-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-20979&-g5] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  hitemal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  REG-209798-95  (TD  8746), 
Amortizable  Bond  Premium,  (Reg. 
sections  1.163-13, 1.171-4,  and  1.171- 
5). 

DATES:  Written  comments  should  be 
received  on  or  before  June  7, 1999  to  be 
assured  of  consideration. 
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ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Faye  Bruce,  (202)  622-6665, 
Internal  Revenue  Service,  room  5577, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Amortizable  Bond  Premium. 

OMB  Number:  1545-1491. 

Regulation  Project  Number:  REG- 
209798-95. 

Abstract:  This  regulation  addresses 
the  tax  treatment  of  bond  premium.  The 
regulation  provides  that  a  holder  may 
make  an  election  to  amortize  bond 
premium  by  offsetting  interest  income 
with  bond  premium,  and  the  holder 
must  attach  a  statement  to  their  tax 
return  providing  certain  information. 
The  regulation  also  provides  that  a 
taxpayer  may  receive  automatic  consent 
to  change  its  method  of  accounting  for 
premiimi  provided  the  taxpayer  attaches 
a  statement  to  its  tax  return.  The 
information  requested  is  necessary  for 
the  IRS  to  determine  whether  a  holder 
of  a  bond  has  elected  to  amortize  bond 
premium  and  to  determine  whether  an 
issuer  or  a  holder  has  changed  its 
method  of  accoimting  for  premiimi. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
proht  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
100,000. 

Estimated  Time  Per  Respondent:  30 
min. 

Estimated  Total  Annual  Burden 
Hours:  50,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  smnmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
conunents  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  25, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  99-8348  Filed  4-5-99;  8:45  am] 

BILUfMS  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Publication  of  Inflation  Adjustment 
Factor,  Nonconventional  Source  Fuel 
Credit,  and  Reference  Price  for 
Calendar  Year  1998 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Publication  of  inflation 

adjustment  factor,  nonconventional 


source  fuel  credit,  and  reference  price 
for  calendar  year  1998  as  required  by 
section  29  of  the  Internal  Revenue  Code 
(26  U.S.C.  section  29). 

summary:  The  inflation  adjustment 
factor,  nonconventional  source  fuel 
credit,  and  reference  price  are  used  in 
determining  the  tax  credit  aUowable  on 
the  production  of  fuel  from 
nonconventional  sources  imder  section 
29. 

DATES:  The  1998  inflation  adjustment 
factor,  nonconventional  source  fuel 
credit,  and  reference  price  apply  to 
qualified  fuels  sold  during  calendar  year 
1998. 

inflation  factor:  The  inflation  factor 
for  calendar  year  1998  is  2.0384. 

CREDIT:  The  nonconventional  source 
fuel  credit  for  calendar  year  1998  is 
$6.12  per  barrel-of-oil  equivalent  of 
qualified  fuels. 

price:  The  reference  price  for  calendar 
year  1998  is  $10.88.  Because  this 
reference  price  does  not  exceed  $23.50 
multiplied  by  the  inflation  adjustment 
factor,  the  phaseout  of  credit  provided 
for  in  section  29(b)(1)  does  not  occur  for 
any  qualified  fuel  sold  in  calendar  year 
1998. 

FOR  further  information  CONTACT: 

For  the  inflation  factor  and  credit — 
Thomas  Thompson,  OP:RS:R:E, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW., 
Washington,  DC  20224,  Telephone 
Number  (202)  874-0585  (not  a  toU- 
icee  number) 

For  the  reference  price — Alan  Cooper  or 
David  McMunn,  CC:DOM:P&SI:6, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW., 
Washington,  DC  20224,  Telephone 
Number  (202)  622-3110  (not  a  toll- 
free  number) 

Judith  C.  Dunn, 

Associate  Chief  Counsel  (Domestic). 

[FR  Doc.  99-8371  Filed  4-5-99;  8:45  am] 

BILLING  CODE  4830-01-U 


5^ I 


Tuesday 
April  6,  1999 


Part  II 

Federal  Housing 
Finance  Board 

12  CFR  Parts  935,  et  al. 

Prohibition  on  Payment  Fee  in  Lieu  of 

IMandatory  Excess  Capitai  Stocl( 

Redemption;  Finai  Ruie 

Mandatory  Excess  Capital  Stock 

Redemption;  Prohibited  Stock  Dividends; 

Proposed  Rule 
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FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Part  935 

[No.  99-21] 
RIN  3069-AA83 

Prohibition  on  Payment  of  Fee  in  Lieu 
of  Mandatory  Excess  Capital  Stock 
Redemption 

agency:  Federal  Housing  Finance 

Board, 

ACTION:  Interim  final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  its 
regulation  governing  Federal  Home 
Loan  Bank  (Bank)  advances  to  prohibit 
the  Banks  from  imposing  or  accepting  a 
fee  in  lieu  of  redeeming  a  member's 
excess  capital  stock  held  in  the  Bank. 
The  Finance  Board  has  determined  that 
allowing  the  payment  of  such  fees 
would  detract  from  the  agency's  ongoing 
efforts  and  initiatives  to  ensure  that  the 
Banks  carry  out  their  housing  finance 
and  community  investment  mission. 
EFFECTIVE  DATE:  This  interim  final  rule 
shall  be  effective  on  April  6. 1999.  The 
Finance  Board  will  accept  written 
comments  on  this  interim  final  rule  on 
orbeforeMay  6.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  McKenzie,  Deputy  Chief 
Economist,  (202)  408-2845,  Office  of 
Policy,  Research  and  Analysis;  or 
Sharon  B.  Like,  Senior  Attorney- 
Advisor,  (202) 408-2930, or  Jane  S. 
Converse,  Senior  Attorney-Advisor, 
(202)  408-2976,  Office  of  General 
Counsel,  Federal  Housing  Finance 
Board,  1777  F  Street,  N.W.,  Washington, 
B.C.  20006. 
SUPPLEMENTARY  INFORMATION: 

L  Statutory  and  Regulatory  Background 

A.  The  Banks'  Housing  Finance  and 
Community  Investment  Mission 

The  Federal  Home  Loan  Bank  System 
(Bank  System)  is  comprised  of  12 
District  Banks  that  are  federally 
chartered  and  managed  by  boards  of 
directors  that  set  policies  pursuant  to 
regidations  established  by  the  Finance 
Board.  As  government-sponsored 
enterprises  (GSEs),  the  Banks  act  as 
intermediaries  in  the  capital  markets, 
raising  funds  on  favorable  terms  and 
passing  the  proceeds  on  to  member 
institutions  in  the  form  of  advances 
(loans). 

Under  section  10(a)  of  the  Federal 
Home  Loan  Bank  Act  (Bank  Act)  and 
part  935  of  the  Finance  Board's 
regulations,  the  Banks  have  broad 
authority  to  make  advances  in  support 
of  housing  finance,  which  includes 


community  investment  finance.  See  12 
U.S.C.  1430(a),  (i),  (j);  12  CFR  part  935. 
The  Banks  also  are  required  to  offer  two 
programs,  the  Affordable  Housing 
Program  (AHP)  and  the  Community 
Investment  Program  (CIP),  to  provide 
subsidized  or  at-cost  advances, 
respectively,  in  support  of  unmet 
housing  finance  or  economic 
development  credit  needs.  See  12  U.S.C. 
1430(i),  (j);  12  CFR  parts  960,  970.  In 
addition,  section  10(j)(10)  of  the  Bank 
Act,  as  implemented  by  a  recently 
issued  Finance  Board  regidation, 
authorizes  the  Banks  to  establish 
Community  Investment  Cash  Advance 
(CICA)  Programs  for  community 
lending,  defined  as  providing  financing 
for  economic  development  projects  for 
targeted  beneficiaries.  See  12  U.S.C. 
1430(j)(10);  63  FR  65536  (Nov.  27. 
1998). 

The  Bank  Act  provides  that  the 
Finance  Board's  primary  duty  is  to 
ensure  that  the  Banks  operate  in  a 
financially  safe  and  sound  manner.  See 
id.  section  1422a(a)(3)(A).  The  Bank  Act 
further  provides  that,  to  the  extent 
consistent  with  this  primary  duty,  the 
Finance  Board  also  is  responsible  for 
supervising  the  Banks,  ensuring  that  the 
Banks  carry  out  their  housing  finance 
mission,  and  ensuring  that  the  Banks 
remain  adequately  capitalized  and  able 
to  raise  funds  in  the  capital  markets.  See 
id.  section  1422a(a)(3)(B). 

B.  Statutory  and  Regulatory  Minimum 
Capital  Stock,  Dividend  and 
Redemption  Provisions 

Under  the  Bank  Act  and 
implementing  Finance  Board 
regulations,  a  member's  required 
minimum  cafutal  stock  investment  in  its 
Bank  is  the  greater  of:  (1)  1  percent  of 
the  member's  aggregate  unpaid  loan 
principal  (defined  as  the  member's 
home  mortgage  loans,  home  purchase 
contracts,  and  similar  obligations)  but 
not  less  than  $500;  (2)  0.3  percent  of  the 
member's  total  assets;  or  (3)  5  percent  of 
total  advances  outstanding  to  the 
member.  In  the  case  of  members  that  are 
not  "qualified  thrift  lenders"  (QTLs), 
the  third  option  is  computed  as  5 
percent  of  total  advances  outstanding  to 
the  member  divided  by  the  member's 
"actual  thrift  investment  percentage"  (as 
defined  in  12  U.S.C.  1467a(m)).  See  12 
U.S.C.  1426(b)(1),  (2),  (4);  1430(c),  (e)(1), 
(3);  12  CFR  933.20(a). 

Section  6(b)(1)  further  provides  that 
the  Bank  shall  aimually  adjust,  at  such 
time  and  in  such  manner  as  the  Finance 
Board  may  by  regidations  or  otherwise 
prescribe,  the  amount  of  capital  stock 
held  by  each  member  so  that  such 
member  shall  have  invested  its 
minimum  capital  stock  requirement.  See 


id.  section  1426(b)(1);  12  CFR 
933.22(b)(1).  Section  6(b)(1)  also 
provides  that  if  the  Bank  finds  that  the 
investment  of  any  member  in  capital 
stock  is  greater  than  that  required  under 
section  6(b),  the  Bank  may,  unless 
prohibited  by  the  Finance  Board,  in  its 
discretion  and  upon  application  of  the 
member,  retire  the  capital  stock  of  such 
member  in  excess  of  the  amount  so 
required.  See  id.  section  1426(b)(1);  12 
CFR  933.22(b)(2). 

Section  16(a)  of  the  Bank  Act 
provides,  among  other  things,  that 
dividends  may  be  paid  by  the  Banks 
witli  the  approval  of  the  Finance  Board. 
See  12  U.S.C.  1436(a).  Section  6(g)  of 
the  Baidc  Act  provides  that  all  stock  of 
any  Bank  shall  share  in  dividend 
distributions  without  preference.  See  id. 
section  1426(g).  Section  934.17  of  the 
Finance  Board's  regulations  on  the 
operations  of  the  Banks  implements 
these  provisions  by  providing,  among 
other  things,  that  dividends  may  be  paid 
by  the  Banks  in  cash  or  in  the  form  of 
stock.  See  12  CFR  932.3;  63  FR  65683, 
65687  (Nov.  30, 1998)  (redesignating 
§932.3  as  §934.17). 

Section  935.15(b)  of  the  Finance 
Board's  Advances  Regulation  provides 
that  "[a]  Bank,  after  providing  15 
calendar  days  advance  written  notice  to 
a  member,  may  unilaterally  redeem  that 
amount  of  the  member's  Bank  stock  that 
exceeds"  the  member's  minimmn 
statutory  and  regulatory  capital  stock 
requirements.  See  12  CFR  935.15(b). 
Section  935.15(b)  further  provides  that 
the  Bank  shall  have  discretion  to 
determine  the  timing  of  such  unilateral 
redemption,  provided  that  the  Bank's 
redemption  policy  is  consistent  with  the 
requirement  in  section  7(j)  of  the  Bank 
Act  that  the  affairs  of  the  Bank  shall  be 
administered  fairly  and  impartially  and 
without  discrimination  in  favor  of  or 
against  member  borrowers,  see  12  U.S.C. 
section  1427{j). 

The  Bank  Act  and  §  935.15(b)  of  the 
Advances  regulation  are  silent  on 
whether  a  Bank,  in  administering  its 
mandatory  redemption  policy,  may 
impose  on  or  accept  from  a  member  a 
fee  in  lieu  of  redeeming  the  member's 
excess  Bank  capital  stock. 

n.  Analysis  of  the  Interim  Final  Rule 

A.  Proposed  Fee  In  Lieu  of  Mandatory 
Excess  Capital  Stock  Redemption 

A  Bank  has  adopted  a  policy,  effective 
March  31, 1999,  pursuant  to  which  the 
Bank  generally  will  redeem  that  amoimt 
of  each  member's  capital  stock 
exceeding  115  percent  of  the  member's 
minimum  statutory  capital  stock 
requirement,  with  an  option,  if  lawful 
and  appropriate,  for  the  member  to  pay 
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a  fee  to  the  Bank  in  lieu  of  such 
redemption.  The  Bank  has  requested 
confirmation  from  the  Finance  Board 
that  the  proposed  fee  woiUd  be 
authorized  \inder  the  Bank  Act  and 
Finance  Board  regulations. 

As  noted  above,  the  Bank  Act  and 
§  935.15(b)  of  the  Finance  Board's 
Advances  regulation  are  silent  on 
whether  a  Bank  may  impose  on  or 
accept  from  a  member  a  fee  in  lieu  of 
redeeming  the  member's  excess  Bank 
capital  stock.  Even  though  the  Bank  Act 
is  susceptible  to  an  interpretation  that 
the  payment  of  such  fees  would  be 
authorized  under  law,  the  Finance 
Board  has  determined  that  allowing  the 
payment  of  such  fees  would  detract 
from  the  agency's  ongoing  efforts  and 
initiatives  to  ensure  that  the  Banks  carry 
out  their  housing  finance  and 
commimity  investment  mission,  as 
discussed  below.  Therefore,  the  Finance 
Board  is  adopting  this  interim  final  rule 
prohibiting  the  payment  of  such  fees. 
Although  this  interim  final  rule  will 
become  effective  on  the  date  of 
publication  in  the  Federal  Register,  the 
Finance  Board  requests  comment  on  all 
aspects  of  the  rule  during  a  30-day 
comment  period. 

According  to  the  Bank,  the  purpose  of 
the  Bank's  proposed  redemption  policy 
is  to  enhance  the  Bank's 
competitiveness  vis  a  vis  other  Banks  by 
increasing  its  earnings  per  share  and 
therefore  its  dividend  rate.  The  Bank 
forecasts  that  mandatory  redemption  of 
surplus  capital  stock  or  payment  of  the 
fee  in  lieu  of  redemption  would  add 
approximately  12  basis  points  to  the 
Bank's  quarterly  dividend.  The  Bank 
has  a  number  of  large  members  owned 
by  holding  companies  that  also  have 
subsidiaries  located  in  other  Bank 
districts.  The  Bank  is  concerned  that 
these  members  may  discontinue 
borrowing  from  the  Bank  and  that  their 
affiliates  will  become  members  and 
borrow  from  these  other  Banks  because 
those  Banks  pay  higher  dividend  rates 
than  the  Bank. 

Under  the  Bank's  proposed  policy,  the 
Bank  would  unilaterally  redeem 
"surplus"  capital  stock  (defined  by  the 
Bank  as  capital  stock  in  excess  of  115 
percent  of  minimum  capital  stock  • 
requirements  but  not  less  than 
$100,000)  held  by  all  members,  unless 
the  member  pays  a  fee  to  the  Bank,  on 
a  monthly  basis,  to  continue  holding  its 
siuplus  capital  stock.  The  115  percent 
threshold  was  adopted  to  allow 
membership  flexibility  for  future 
borrov«ngs  from  the  Bank  and  absorb 
the  stock  dividends.  The  $100,000 
minimum  was  adopted  in  order  to 
reduce  the  operational  impact  of  the 
redemption  policy  on  sm^ler  members. 


The  Bank  states  that  the  fee,  which  is 
1.65  percent  of  the  value  of  a  member's 
surplus  capital  stock,  was  designed  to 
make  the  Bank  financially  indifferent  to 
a  member's  decision  to  continue  to  hold 
siuplus  capital  stock.  The  fee  income 
paid  to  the  Bank  would  act  as  an  offset 
to  the  dividend  dilution  caused  by  those 
members  holding  surplus  capital  stock. 
As  of  August  31 ,  1998,  the  Bank  had 
excess  capital  stock  of  $554  million,  or 
14  percent  of  its  total  capital  of  $3.9 
billion.  The  Bank's  total  "surplus" 
capital  stock,  as  of  August  31, 1998,  was 
$312  million.  One  mandatory  thrift 
member  held  70  percent  of  the  Bank's 
total  surplus  capital  stock  as  of  that 
date.  The  Bank  has  excess  capital  stock, 
in  part,  because  it  pays  members 
quarterly  stock  dividends  rather  than 
cash  dividends.  The  Bank  has  indicated 
that  paying  a  stock  dividend  rather  than 
a  cash  dividend  provides  tax  benefits  for 
its  members,  and  the  Bank  intends  to 
continue  paying  stock  dividends  for  this 
reason. 

B.  The  Banks  Are  Significantiy 
Overcapitalized 

By  many  standards,  the  12  Banks  are 
significantly  overcapitalized.  As  of 
December  31,  1998,  the  12  Banks  had 
total  capital  stock  of  $22.8  billion,  with 
$2.8  billion,  or  12.6  percent,  of  this 
amount  constituting  capital  stock  in 
excess  of  the  Banks'  statutory  minimum 
capital  stock  requirements.  On  a  risk- 
adjusted  basis  (using  the  current  risk- 
based  standards  applicable  to  federally 
regulated  depositories),  the  total  capital 
is  estimated  at  22  percent  of  the  Baikks' 
total  assets,  a  level  far  above  that  of 
large  commercial  banks  emd  other 
housing  GSEs.i  The  highest  percentage 
of  excess  capital  stock  to  total  capital 
stock  at  a  Bank  was  30.1  percent,  and 
the  lowest  was  1.2  percent. 

Even  without  excess  capital  stock  in 
the  Bank  System,  i.e.,  capital  stock  at 
only  the  statutorily  required  minimum 
stock  levels,  the  Banks  would  be 
significantly  overcapitalized.  A 
redemption  of  all  excess  capital  stock  in 
the  Bank  System  would  reduce  the 
Banks'  risk-based  capital  ratio  to 
approximately  19.2  percent. 

Members  have  excess  capital  stock 
holdings,  in  part,  because  they  receive 


1 A  depository  institution  generally  is  deemed  to 
be  "well-capitalized"  if  it  has  a  total  risk-based 
capital  ratio  of  10  percent  or  greater,  a  Tier  1  risk- 
based  capital  ratio  of  6  percent  or  greater,  and  a 
leverage  ratio  of  5  percent  or  greater.  See  12  CFR 
6.4(b)(1),  208.33(b)(1),  325.103(b)(1),  565.4(b)(1). 
The  minimiun  capital  requirement  for  the  other 
housing  GSEs — the  Federal  National  Mortgage 
Association  and  the  Federal  Home  Loan  Mortgage 
Corporation — generally  is  2.5  percent  of  on-balance 
sheet  assets  plus  .45  percent  of  off-balance  sheet 
obligations.  See  12  U.S.C.  4612(a). 


Stock  dividends  bom  the  Banks. 
Currently,  five  Banks  pay  stock 
dividends,  and  seven  Banks  pay  cash 
dividends.  The  hitemal  Revenue 
Service  has  ruled  that  the  issuance  of 
stock  dividends  by  the  Banks  is  not 
taxable  income  for  members.  See  IRS 
Rev.  Rul.  90-98,  November  26, 1990, 
1990-48-I.R.B.4,  26  CFR  1.305-2. 
However,  cash  dividends  and 
redemptions  of  stock  received  as 
dividends  generally  are  taxable  income 
to  members.  See  26  U.S.C.  301(c), 
302(a).  Because  of  the  deferred  tax 
liability  associated  with  stock 
dividends,  many  members  may  have 
allowed  then  stock  dividends  to 
accumulate  rather  than  request 
redemption  of  their  capital  stock,  as  is 
then  option  under  the  Bank  Act.  See  12 
U.S.C.  1426(b)(1). 

The  members'  holdings  of  excess 
capital  stock  are  concentrated,  with  the 
largest  holder  of  excess  capital  stock 
having  9  percent  of  the  Bank  System's 
total  excess  capital  stock.  The  top  five 
holders  of  excess  capital  stock  represent 
19  percent  of  the  Bank  System's  total 
excess  capital  stock. 

Excess  capital  stock  holdings  also 
arise  where  members'  total  assets,  home 
mortgage  loans  or  outstanding  advances 
have  decreased  since  their  last  capital 
stock  purchases,  or  where  members 
have  changed  to  QTL  status,  thereby 
reducing  their  advances-based  capital 
stock  requirement.  Members  may 
continue  to  hold  some  excess  capital 
stock  in  order  to  minimize  the 
transaction  costs  associated  with  capital 
stock  purchases  that  would  be  required 
if  the  member's  levels  of  total  assets, 
home  mortgage  loans  or  outstanding 
advances  fluctuate. 

C.  The  Banks'  Arbitrage  Activities  With 
Non-Core  Mission  Assets  Detract  From 
the  Mission  of  the  Banks  To  Promote 
Housing  Finance  and  Community 
Investment 

The  Banks  pay  dividends  on  all 
capital  stock,  including  excess  capital 
stock.  Since  the  average  Bank  System 
dividend  rate  of  6.64  percent  exceeds 
the  rate  of  retiun  a  Bank  can  earn  by 
investing  members'  capital  in  core 
mission  assets,  a  Bank  must  leverage  its 
excess  capital  stock  to  pay  dividends. 
The  leveraging  cannot  involve  advances, 
since  they  are  already  capitalized  by 
required  capital  stock.  Thus,  the  Banks 
must  leverage  excess  capital  stock  by 
investing  in  non-core  mission  assets  in 
order  to  generate  sufficient  earnings  to 
pay  a  uniform  dividend  on  all  capital 
stock,  including  the  excess  capital  stock. 

There  is  a  strong  correlation  between 
the  amount  of  excess  capital  stock  at  a 
Bank  and  the  level  of  that  Bank's  non- 
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core  mission  assets.  In  demonstrating 
the  correlation  between  excess  capital 
stock  and  non-mission-related  assets, 
the  Finance  Board  looked  at  the  concept 
of  "core  mission  assets,"  defined  as 
Bank  advances,  which  include  AHP 
advances  and  subsidies,  CIP  advances, 
community  lending  advances.  Mortgage 
Partnership  Finance  assets,  and  other 


assets  generated  for  the  Banks  by 
members  and  normiember  borrowers. 
Core  mission  assets  do  not  include 
mortgage-backed  secujrities  (MBS)  and 
money  market  instruments,  which  are 
not  generated  for  the  Banks  by  members 
or  nonmember  borrowers  and  their 
purchase  by  the  Banks  does  not 
materially  facilitate  housing  and 


community  lending  by  members  or 
nonmember  borrowers.  As 
demonstrated  in  the  following  table,  the 
Banks  with  the  highest  levels  of  excess 
capital  stock  also  have  the  lowest  ratios 
of  core  mission  assets  to  consolidated 
obligations: 


Excess  Capital  Stock  and  Core  Mission  Assets 


Bank 

Core  mission 
assets  to  con- 
soiidated  obli- 
gations (%) 

Descending 
rank 

Excess  capita! 

stcck  to  total 

capital  stock 

(%) 

Rank 

A  

86.5 
85.1 
81.8 
81.3 
80.7 
79.7 
70.5 
69.4 
65.4 
63.8 
59.9 
58.6 
75.8 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

10.4 

1.0 

10.2 

4.2 

3.0 

7.8 

9.3 

17.1 

26.8 

15.2 

30.1 

16.2 

12.6 

7 

B        

1 

C 

D  

E 

F   

6 
2 
3 
4 

G  : 

H  

1    

5 
10 
11 

J  

8 

K 

L    

12 
g 

Bank  System 

Approximately  75.8  percent  of  total 
Bank  System  consolidated  obligations 
are  invested  in  cor«  mission  assets. 

The  four  Banks  with  the  highest  ratios 
of  core  mission  assets  to  consolidated 
obligations  had  ratios  of  excess  capital 
stork  to  total  capital  stock  of  10.4 
percent.  1.2  percent,  10.4  percent,  ariti 
4.2  percent.  The  five  Banks  with  tlie 
lov?est  ratios  of  core  mission  assets  to 
consolidated  obligations  had  the  highest 
ratios  of  excess  capital  stock  to  total 
capita]  stock.  Of  these  five,  three  pay 
stock  dividends,  and  one  pays  the 
higliest  dividend  in  the  Bank  System.  At 
present,  core  mission  assets  are  no  more 
ih^n  86.5  percent  of  consolidated 
obligations  at  any  Bank. 

The  Finance  Board  believes  that  the 
BaiJ;s'  arbitrage  activities  for  the 
ptr^ose  of  generating  sufficient 
earnings  to  pay  adequate  dividends  on 
excess  capital  stuck  detract  from  the 
rai,>:;ion  of  the  Banks  to  promot-i 
housing  finance  and  community 
investment,  by  encouraging  activities 
not  related  to  the  Biuiks'  mission  and 
'i-^roby  detrai.iing  Srom  the  financial 
a'  -•t'"n'c  ^o  engage  in  mission-related 
-ict^vity.  While  thr  Banks"  interest  in 
rjayicg  a  reasonable  di\idend  to 
latiinbers  is  a  logitimcte  business 
i.onsideration,  and  it  is  appropriate  to 
fui.if;em  excess  capital  stock  to  assist  in 
rhis  purpose,  alinwiug  members  to  pay 
a  he  in  lieu  of  such  mandatory 
ledomption  would  perpetuate  excess 
capital  stock  at  the  Banks  and  the 


Banks'  continued  need  to  invest  in  non- 
core  mission  assets  to  pay  dividends  on 
such  excess  stock. 

D.  Amendment  of  Advances  Regulation 
To  Prohibit  Payment  of  Fee  In  Lieu  of 
Mandatory  Excess  Capital  Stock 
Redemption— §  935.1 5(b) 

For  the  reasons  discussed  above,  this 
interim  final  rule  amends  §  935.15(b)  of 
the  Finance  Board's  Advances 
regulation  to  prohibit  the  Banks  fi'om 
imposing  on  or  accepting  from  a 
member  a  fee  in  lieu  of  mandatory 
redemption  of  die  member's  excess 
capital  stock.  Specifically,  the  interim 
filial  iiile  adds  a  new  paragraph  (b)(2) 
which  provides  that:  "A  Bank  may  not 
impose  on  or  accept  from  a  member  a 
fee  in  lieu  of  redeeming  the  member's 
excess  Bank  capital  stock." 

In  addition,  the  second  sentence  of 
current  §  935.15(b),  which  is 
redesignated  as  paragraph  (b)(1),  is 
revised  to  clarify  thai  the  Bank's 
implementation  of  its  redemption 
policy ,  and  not  just  the  timing  of 
redemptions,  shall  be  consisxent  with 
the  requirement  of  section  7(j)  of  the 
Bank  Act  (12  U.S.C.  1427(i))  that  the 
affairs  of  Uie  Bank  shall  be  administered 
fairly  and  impartially  and  without 
discrimination  in  favor  of  or  again.st  any 
member  borrower. 

This  action  is  taken  as  an  interim  final 
nile,  effective  on  the  date  of  publication 
in  the  Federal  Register,  because  the 


Bank's  proposed  fee  policy  is  intended 
to  be  effective  on  March  31, 1999. 

m.  Issues  For  Consideration 

Reducing  Levels  of  Excess  Capital  Stock 
by  Prohibiting  Payment  of  Stock 
Dividends  and  Requiring  Unilateral 
Redemption  of  Excess  Capital  Stock 

The  Finance  Board  believes  that  the 
Banks'  levels  of  excess  capital  stock 
should  be  significantly  reduced.  As 
discussed  above,  the  Banks  are 
substantially  overcapitalized  and,  thus, 
reduction  in  the  amount  of  their  excess 
capital  would  not  adversely  affect  the 
safety  and  soundness  of  the  Banks.  The 
statutory'  minimum  capital  stock 
requirements  guarantee  that  a  Bank's 
capital  stock  will  grow  as  the  scope  of 
its  operations  increases. 

As  discussed  above,  excess  capital 
stock  requires  the  Banks  to  generate 
earnings,  through  investments  in  non- 
core  mission  assets,  in  order  to  pay 
dividends  on  such  stock,  which  is  not 
needed  to  capitalize  advances  and  other 
core  mission  assets.  The  Banks' 
arbitrage  activities  for  this  purpose 
detract  from  the  mission  of  the  Banks  to 
promote  housing  finance  and 
community  investment,  by  encouraging 
activities  not  related  to  the  Banks' 
mission  and  thereby  detracting  from  the 
financial  incentive  to  engage  in  mission- 
related  activity.  A  reduction  in  the 
amntint  of  excess  capital  stock  would 
reduce  the  amount  of  capital  stock  on 
which  dividends  must  be  paid,  thereby 
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reducing  the  level  of  arbitrage  activities 
conducted  in  order  to  generate  earnings 
to  pay  dividends  on  such  capital  stock. 

One  cause  of  the  Banks'  excess  capital 
stock  levels  is  the  payment  by  some 
Banks  of  stock  dividends  rather  than 
cash  dividends  to  members.  Prohibiting 
the  Banks  from  paying  stock  dividends 
would  help  reduce  excess  capital  stock 
levels  in  the  Bank  System  and  the 
consequent  arbitrage  activities. 

Another  way  to  reduce  excess  capital 
stock  in  the  Bank  System  and  thereby 
reduce  arbitrage  activities  in  non-core 
mission  assets  by  the  Banks,  would  be 
to  require  the  Banks  to  xmilaterally 
redeem  members'  excess  capital  stock. 
In  the  past  year,  five  Banks  unilaterally 
redeemed  their  excess  capital  stock 
expressly  for  the  purpose  of  reducing 
the  amoimt  of  their  money  market 
investments. 

The  Finance  Board  recognizes  that 
payment  of  stock  dividends  has  Federal 
tax  advantages  to  members  over 
pajmient  of  cash  dividends,  and  that 
excess  capital  stock  redemptions  incur 
Federal  tax  liabilities  for  members. 
However,  the  private  financial 
advantage  to  members  firom  minimiring 
their  taxes  through  the  payment  of  stock 
dividends,  while  having  no  safety  and 
soimdness  implications  for  the  Banks, 
ultimately  detracts  bom.  the  Banks' 
housing  finance  and  community 
investment  mission  and  serves  no  other 
legitimate  business  piupose  for  the 
Banks. 

Accordingly,  simultaneously  with  this 
rulemaking,  the  Finance  Board  in  a 
separate  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  is  requesting  comment  on 
how,  by  what  means,  and  to  what  extent 
prohibiting  or  limiting  the  Banks'  ability 
to  pay  stock  dividends  to  members 
would  assist  the  Finance  Board  in 
achieving  the  goal  of  reducing  excess 
capital  stock  in  the  Bank  System. 
Similarly,  the  Finance  Board  is 
requesting  comment  on  whether  the 
Banks  should  be  required  to  unilaterally 
redeem  members'  excess  Bank  capital 
stock  to  help  achieve  the  goal  of 
reducing  excess  capital  stock  in  the 
Bank  System.  Regarding  required 
unilateral  redemption  of  excess  capital 
stock,  the  Finance  Board  specifically 
requests  comment  on  whether  a  member 
should  be  allowed  to  maintain  some 
amount  of  excess  capital  stock,  e.g.,  10 
percent  of  its  total  minimum  capital 
stock  requirement,  in  anticipation  of 
fluctuations  in  its  assets  or  outstanding 
advances  that  may  affect  its  minimum 


capital  stock  requirement.  The  Finance 
Board  also  requests  comment  on  what 
the  timing  of  unilateral  redemptions 
should  be,  e.g.,  no  less  fi^uenUy  than 
quarterly,  semi-annually,  or  annually  at 
the  time  of  the  Banks'  adjustments  of 
the  members'  minimum  capital  stock 
requirements?  The  Finance  Board  also 
requests  conunent  on  whether  the 
currently  required  15  days'  notice  to 
members  before  redemption  should  be 
retained  or  modified.  In  addition,  the 
Finance  Board  requests  comment  on 
whether  §  933.23  of  the  Finance  Board's 
membership  regiUation,  which  permits  a 
member  to  purchase  excess  capital  stock 
if  approved  by  the  Bank,  should  be 
removed  or  modified.  See  12  CFR 
933.23. 

In  the  alternative,  the  Finance  Board 
requests  comment  on  whether  the  Banks 
should  be  permitted  to  hold  excess 
capital  stock,  but  be  prohibited  from 
paying  dividends  on  such  stock,  as  a 
way  to  reduce  the  Banks'  arbitrage 
activities  with  non-core  mission  assets. 
The  Finance  Board  also  requests 
comment  on  whether  and  to  what  extent 
excess  capital  stock  holdings  could  be 
allowed  so  long  as  they  are  not  being 
leveraged  in  the  consolidated 
obligations  market.  In  addition,  the 
Finance  Board  requests  comment  on 
whether  excess  capital  stock  holdings 
should  be  permitted  for  a  limited  period 
of  time,  such  as  up  to  six  months,  where 
the  member  indicates  that  it  intends  to 
increase  its  advance  borrowings  during 
that  time  period. 

Comments  received  in  response  to  the 
ANPRM  will  be  reviewed  and 
considered  by  the  Finance  Board  in 
preparation  for  further  action  in 
connection  with  the  issues  discussed  in 
the  ANPRM. 

IV.  Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  interim 
final  rule,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply. 

V.  Paperwork  Reduction  Act 

This  interim  final  rule  does  not 
contain  any  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995.  See  44  U.S.C.  3501  et  seq. 
Therefore,  the  Finance  Board  has  not 
submitted  any  information  to  the  Office 
of  Management  and  Budget  for  review. 

VI.  Notice  and  Public  Participation 

The  Finance  Board  for  good  cause 
finds  that  the  notice  and  public 
comment  procedure  required  by  the 
Administrative  Procediue  Act  is 


impracticable,  lumecessary  or  contrary 
to  the  public  interest  in  this  instance, 
because  the  change  made  by  this  interim 
final  rule  prohibits  an  immediately 
pending  Bank  action  that  would  detract 
&t>m  the  Banks'  mission  to  promote 
housing  finance  and  community 
investment.  See  5  U.S.C.  553(b)(3)(B). 

List  of  Subiects  in  12  CFR  Part  935 

Credit,  Federal  home  loan  banks. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Finance  Board 
hereby  amends  tide  12,  chapter  IX,  part 
935  of  the  Code  of  Federal  Regulations 
as  follows: 

PART  935— ADVANCES 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3), 
1422b(a){l).  1426, 1429, 1430,  1430b,  1431. 

2.  Section  935.15  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§935.15    Capital  stock  requirements; 
unilateral  redemption  of  excess  stock. 

*        •        •        •        • 

(b)  Unilateral  redemption  of  excess 
capital  stock;  fee  in  lieu  prohibited.  (1) 
A  Bank,  after  providing  15  calendar 
days  advance  written  notice  to  a 
member,  may  require  the  redemption  of 
that  amount  of  the  member's  Bank 
capital  stock  that  exceeds  the  capital 
stock  requirements  set  forth  in 
paragraph  (a)  of  this  section  or,  in  the 
case  of  a  non-QTL  member,  the  capital 
stock  requirements  set  forth  in 
§935.13(a)(l)(ii)  of  this  part,  provided 
the  Tni"i"iiiTn  amount  required  in 
sections  6(b)(1)  and  10(e)(3)  of  the  Act 
is  maintained.  The  Bank  shall  have  the 
discretion  to  determine  the  timing  of 
such  unilateral  redemption.  The  Bank's 
implementation  of  its  redemption  policy 
shall  be  consistent  with  the  requirement 
of  section  7(j)  of  tiie  Act  (12  U.S.C. 
142  7(j))  that  the  affairs  of  the  Bank  shall 
be  administered  fairly  and  impartially 
and  without  discrimination  in  favor  of 
or  against  any  member  borrower. 

(2)  A  Bank  may  not  impose  on  or 
accept  from  a  member  a  fee  in  lieu  of 
redeeming  the  member's  excess  Bank 
capital  stock. 

Dated:  March  19, 1999. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Morrison, 
Chairman. 
(PR  Doc.  99-8357  Filed  4-5-99;  8:45  am] 
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FEDERAL  HOUSING  RNANCE  BOARD 

12  CFR  Parts  933,  934,  935 
[No.  99-22] 
RIN  306»-AA85 

Mandatory  Excess  Capital  Stock 
Redemption;  Prohibited  Stock 
Dividends 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Advance  notice  of  proposed 

rulemaking  (ANPRM). 

SUIMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  requesting 
public  comment  on  how,  by  what 
means,  and  to  what  extent  prohibiting 
or  limiting  the  ability  of  the  Federal 
Home  Loan  Banks  (Banks)  to  pay  stock 
dividends  to  members  would  assist  the 
Finance  Board  in  achieving  the  goal  of 
reducing  excess  capital  stock  in  the 
Bank  System.  Similarly,  the  Finance 
Board  is  requesting  comment  on 
whether  the  Banks  should  be  required  to 
unilaterally  redeem  members'  excess 
Bank  capital  stock  to  help  achieve  the 
goal  of  reducing  excess  capital  stock  in 
the  Bank  System. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  May  6, 1999. 
ADDRESSES:  Comments  should  be 
mailed  to:  Elaine  L.  Baker,  Secretary  to 
the  Board,  Federal  Housing  Finance 
Board.  1777  F  Street,  NW,  Washington, 
DC  20006.  Comments  will  be  available 
for  public  inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  McKenzie,  Deputy  Chief 
Economist,  (202)  408-2845," Office  of 
Policy,  Research  and  Analysis;  or 
Sharon  B.  Like,  Senior  Attorney- 
Advisor,  (202)  408-2930,  or  Jane  S. 
Converse,  Senior  Attorney- Advisor, 
(202)  408-2976,  Office  of  General 
Coimsel,  Federal  Housing  Finance 
Board,  1777  F  Street,  NW,  Washington, 
DC  2  )006. 

SUPPLEMENTARY  INFORMATION: 

L  Statutory  and  Regulatory  Background 

A.  The  Banks'  Housing  Finance  and 
Community  Investment  ^4ission 

The  Federal  Home  Loan  Bank  System 
(Bank  System)  is  comprised  of  12 
District  Banks  that  are  federally 
chartered  and  managed  by  boards  of 
directors  that  set  policies  piusuant  to 
regulations  established  by  the  Finance 
Board.  As  government-sponsored 
enterprises  (GSEs),  the  Banks  act  as 
intermediaries  in  the  capital  markets, 
raising  funds  on  favorable  terms  and 
passing  the  proceeds  on  to  member 


institutions  in  the  form  of  advances 
(loans). 

Under  section  10(a)  of  the  Federal 
Home  Loan  Bank  Act  (Bank  Act)  and 
part  935  of  the  Finance  Board's 
regulations,  the  Banks  have  broad 
authority  to  make  advances  in  support 
of  housing  finance,  which  includes 
community  investment  finance.  See  12 
U.S.C.  1430  (a),  (i),  (j):  12  CPR  part  935. 
The  Banks  also  arc  required  to  offer  two 
programs,  the  Affordable  Housing 
Program  (AHP)  and  the  Community 
Investment  Program  (CIP),  to  provide 
subsidized  or  at-cost  advances, 
respectively,  in  support  of  \mmet 
housing  finance  or  economic 
development  credit  needs.  See  12  U.S.C. 
1430  (i),  (j);  12  CFR  parts  960,  970.  hi 
addition,  section  10{j)(10)  of  the  Bank 
Act,  as  implemented  by  a  recently 
issued  Finance  Board  regulation, 
authorizes  the  Banks  to  establish 
Community  Investment  Cash  Advance 
(CICA)  Programs  for  community 
lending,  defined  as  providing  financing 
for  economic  development  projects  for 
targeted  beneficiaries.  See  12  U.S.C. 
1430(j)(10);  63  FR  65536  (Nov.  27, 
1998). 

The  Bank  Act  provides  that  the 
Finance  Board's  primary  duty  is  to 
ensiu'e  that  the  Banks  operate  in  a 
financially  safe  and  sound  manner.  See 
id.  section  1422a(a){3)(A).  The  Bank  Act 
further  provides  that,  to  the  extent 
consistent  with  this  primary  duty,  the 
Finance  Board  also  is  responsible  for 
supervising  the  Banks,  ensuring  that  the 
Banks  carry  out  their  housing  finance 
mission,  and  ensuring  that  the  Banks 
remain  adequately  capitalized  and  able 
to  raise  funds  in  die  capital  markets.  See 
id.  section  1422a(a)(3)(B). 

B.  Statutory  and  Regulatory  Minimum 
Capital  Stock,  Redemption  and 
Dividend  Provisions 

Under  the  Bank  Act  and 
implementing  Finance  Board 
regulations,  a  member's  required 
minimum  capital  stock  investment  in  its 
Bank  is  the  greater  of:  (1)  1  percent  of 
the  member's  aggregate  unpaid  loan 
principal  (defined  as  the  member's 
home  mortgage  loans,  home  purchase 
contracts,  and  similar  obligations)  but 
not  less  than  $500;  (2)  0.3  percent  of  the 
member's  total  assets;  or  (3)  5  percent  of 
total  advances  outstanding  to  the 
member.  In  the  case  of  members  that  are 
not  "qualified  thrift  lenders"  (QTLs), 
the  third  option  is  computed  as  5 
percent  of  total  advances  outstanding  to 
the  member  divided  by  the  member's 
"actual  thrift  investment  percentage"  (as 
defined  in  12  U.S.C.  1467a(m)).  See  12 
U.S.C.  1426(b)(1),  (2),  (4);  1430(c).  (e)(1). 
(3);  12  CFR  933.20(a). 


Section  6(b)(1)  further  provides  that 
the  Bank  shall  aimually  adjust,  at  such 
time  and  in  such  manner  as  the  Finance 
Boai'd  may  by  regulations  or  otherwise 
prescribe,  the  amount  of  capital  stock 
held  by  each  member  so  that  such 
member  shall  have  invested  its 
minimum  capital  Stock  requirement.  See 
id.  section  1426(b)(1);  12  CFR 
933.22(b)(1).  Section  6(b)(1)  also 
provides  that  if  the  Bank  finds  that  the 
investment  of  any  member  in  capital 
stock  is  greater  than  that  required  under 
section  6(b),  the  Bank  may,  unless 
prohibited  by  the  Finance  Board,  in  its 
discretion  and  upon  application  of  the 
member,  retire  the  capita]  stock  of  such 
member  in  excess  of  the  amount  so 
required.  See  id.  section  1426(b)(1):  12 
CFR  933.22(b)(2). 

Section  16(a)  of  the  Bank  Act 
provides,  among  other  things,  that 
dividends  may  be  paid  by  the  Banks 
with  the  approval  of  the  Finance  Board. 
See  12  U.S.C.  1436(a).  Section  6(g)  of 
the  Bank  Act  provides  that  all  stock  of 
any  Bank  shall  share  in  dividend 
distributions  without  preference.  See  id. 
section  1426(g).  Section  934.17  of  the 
Finance  Board's  regulations  on  the 
operations  of  the  Banks  implements 
these  provisions  by  providing,  among 
other  tilings,  that  dividends  may  be  paid 
by  the  Banks  in  cash  or  in  the  form  of 
stock.  See  12  CFR  932.3;  63  FR  65683, 
65687  (Nov.  30, 1998)  (redesignating 
§932.3  as  §934.17). 

Section  935.15(b)  of  the  Finance 
Board's  Advances  Regulation  provides 
that  "[a]  Bank,  after  providing  15 
calendar  days  advance  written  notice  to 
a  member,  may  unilaterally  redeem  that 
amoimt  of  the  member's  Bank  stock  that 
exceeds"  the  member's  minimum 
statutory  and  regulatory  capital  stock 
requirements.  See  12  CFR  935.15(b). 
Section  935.15(b)  further  provides  that 
the  Bank  shall  have  discretion  to 
determine  the  timing  of  such  unilateral 
redemption,  provided  that  the  Bank's 
redemption  policy  is  consistent  with  the 
requirement  in  section  7(j)  of  the  Bank 
Act  that  the  a&irs  of  the  Bank  shall  be 
administered  fairly  and  impartially  and 
without  discrimination  in  favor  of  or 
against  member  borrowers,  see  12  U.S.C. 
section  1427(j). 

The  Bank  Act  and  §  935.15(b)  of  the 
Advances  regulation  are  silent  on 
whether  a  Bank,  in  administering  its 
'  mandatory  redemption  policy,  may 
impose  on  or  accept  from  a  member  a 
fee  in  lieu  of  redeeming  the  member's 
excess  Bank  capital  stock. 
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n.  Interim  Final  Rule  Prohibiting  Fee  In 
Lieu  of  Mandatory  Excess  Capital  Stock 
Redemption— §  935.15(b) 

A.  Proposed  Fee  In  lieu  of  Mandatory 
Excess  Capital  Stock  Redemption 

A  Bank  has  adopted  a  policy,  effective 
March  31, 1999,  pursuant  to  which  the 
Bank  generally  will  redeem  that  amount 
of  each  member's  capital  stock 
exceeding  115  percent  of  the  member's 
minimum  statutory  capital  stock 
requirement,  with  an  option,  if  lawful 
and  appropriate,  for  the  member  to  pay 
a  fee  to  the  Bank  in  lieu  of  such 
redemption.  The  Bank  has  requested 
confirmation  from  the  Finance  Board 
that  the  proposed  fee  would  be 
authorized  under  the  Bank  Act  and 
Finance  Board  regulations. 

As  noted  above,  the  Bank  Act  and 
§  935.15(b)  of  the  Finance  Board's 
Advances  regulation  are  silent  on 
whether  a  Bank  may  impose  on  or 
accept  from  a  member  a, fee  in  lieu  of 
redeeming  the  member's  excess  Bank 
capital  stock.  Even  though  the  Bank  Act 
is  susceptible  to  an  interpretation  that 
the  payment  of  such  fees  would  be 
authorized  imder  law,  the  Finance 
Board  has  determined  that  allowing  the 
payment  of  such  fees  would  detract 
from  the  agency's  ongoing  efforts  and 
initiatives  to  ensure  that  the  Banks  carry 
out  their  housing  finance  and 
commimity  investment  mission,  as 
discussed  below.  Therefore, 
simultaneously  with  this  ANPRM,  the 
Finance  Board  has  adopted  a  separate 
interim  final  rule,  published  elsewhere 
in  this  issue  of  the  Federal  Register,  that 
prohibits  the  payment  of  such  fees. 
Although  the  interim  final  rule  is 
effective  on  the  date  of  publication  in 
the  Federal  Register,  the  Finance  Board 
is  requesting  comment  on  all  aspects  of 
that  rule  dvuing  a  30-day  comment 
period. 

According  to  the  Bank,  the  purpose  of 
the  Bank's  proposed  redemption  policy 
is  to  enhance  the  Bank's 
competitiveness  vis  a  vis  other  Banks  by 
increasing  its  earnings  per  share  and 
therefore  its  dividend  rate.  The  Bank 
forecasts  that  mandatory  redemption  of 
surplus  capital  stock  or  payment  of  the 
fee  in  lieu  of  redemption  would  add 
approximately  12  basis  points  to  the 
Bank's  quarterly  dividend.  The  Bank 
has  a  number  of  large  members  owned 
by  holding  companies  that  also  have 
subsidiaries  located  in  other  Bank 
districts.  The  Bank  is  concerned  that 
these  members  may  discontinue 
borrowing  from  the  Bank  and  that  their 
affiUates  will  become  members  and 
borrow  from  these  other  Banks  because 
those  Banks  pay  higher  dividend  rates 
than  the  Bank. 


Under  the  Bank's  proposed  policy,  the 
Bank  would  unilaterally  redeem 
"sm-plus"  capital  stock  (defined  by  the 
Bank  as  capital  stock  in  excess  of  115 
percent  of  minimum  capital  stock 
requirements  but  not  less  than 
$100,000)  held  by  all  members,  unless 
the  member  pays  a  fee  to  the  Bank,  on 
a  monthly  basis,  to  continue  holding  its 
surplus  capital  stock.  The  115  percent 
threshold  was  adopted  to  allow 
membership  flexibility  for  futiu« 
borrowings  from  the  Bank  and  absorb 
the  stock  dividends.  The  $100,000 
minimum  was  adopted  in  order  to 
reduce  the  operational  impact  of  the 
redemption  policy  on  smaller  members. 
The  Bank  states  that  the  fee,  which  is 
1.65  percent  of  the  value  of  a  member's 
siuplus  capital  stock,  was  designed  to 
make  the  Bank  financially  indifferent  to 
a  member's  decision  to  continue  to  hold 
surplus  capital  stock.  The  fee  income 
paid  to  the  Bank  would  act  as  an  offset 
to  the  dividend  dilution  caused  by  those 
members  holding  surplus  capital  stock. 

As  of  August  31, 1998,  the  Bank  had 
excess  capital  stock  of  $554  million,  or 
14  percent  of  its  total  capital  of  $3.9 
billion.  The  Bank's  total  "surplus" 
capital  stock,  as  of  August  31, 1998,  was 
$312  million.  One  mandatory  thrift 
member  held  70  percent  of  the  Bank's 
total  smplus  capital  stock  as  of  that 
date.  The  Bank  has  excess  capital  stock, 
in  part,  because  it  pays  members 
quarterly  stock  dividends  rather  than 
cash  dividends.  The  Bank  has  indicated 
that  paying  a  stock  dividend  rather  than 
a  cash  dividend  provides  tax  benefits  for 
its  members,  and  the  Bank  intends  to 
continue  pajring  stock  dividends  for  this 
reason. 

B.  The  Banks  Are  Significantly 
Overcapitalized 

By  many  standards,  the  12  Banks  are 
significantly  overcapitalized.  As  of 
December  31, 1998,  the  12  Banks  had 
total  capital  stock  of  $22.8  billion,  with 
$2.8  billion,  or  12.6  percent,  of  this 
amount  constituting  capital  stock  in 
excess  of  the  Banks'  statutory  minimum 
capital  stock  requirements.  On  a  risk- 
adjusted  basis  (using  the  ciuxent  risk- 
based  standards  applicable  to  federally 
regulated  depositories),  the  total  capital 
is  estimated  at  22  percent  of  the  Banks' 
total  assets,  a  level  far  above  that  of 
large  commercial  banks  and  other 
housing  GSEs.'  The  highest  percentage 


'  A  depository  institution  generally  is  deemed  to 
be  "well-capitalized"  if  it  has  a  total  risk-based 
capital  rtio  of  10  percent  or  greater,  a  Tier  1  risk- 
based  capital  ratio  of  6  percent  or  greater,  and  a 
leverage  ratio  of  5  percent  or  greater.  See  12  CFR 
6.4(b)(1),  208.33(b)(1),  325.103(b)(1),  565.4(b)(1). 
The  minimum  capital  requirement  for  the  other 
housing  GSEs — the  Federal  National  Mortgage 


of  excess  capital  stock  to  total  capital 
stock  at  a  Bank  was  30.1  percent,  and' 
the  lowest  was  1.2  percent. 

Even  without  excess  capital  stock  in 
the  Bank  System,  i.e.,  capital  stock  at 
only  the  statutorily  required  minimum 
stock  levels,  the  Banks  would  be 
significantly  overcapitalized.  A 
redemption  of  all  excess  capital  stock  in 
the  Bank  System  would  reduce  the 
Banks'  risk-based  capital  ratio  to 
approximately  19.2  percent. 

Members  have  excess  capital  stock 
holdings,  in  part,  because  they  receive 
stock  dividends  from  the  Banks. 
Currently,  five  Banks  pay  stock 
dividends,  and  seven  Banks  pay  cash 
dividends.  The  Internal  Revenue 
Service  has  ruled  that  the  issuance  of 
stock  dividends  by  the  Banks  is  not 
taxable  income  for  members.  See  IRS 
Rev.  Rul.  90-98,  November  26, 1990, 
1990-48-I.R.B.4,  26  CFR  1.305-2. 
However,  cash  dividends  and 
redemptions  of  stock  received  as 
dividends  generally  are  taxable  income 
to  members.  See  26  U.S.C.  301(c), 
302(a).  Because  of  the  deferred  tax 
liability  associated  with  stock 
dividends,  many  members  may  have 
allowed  thefr  stock  dividends  to 
accumulate  rather  than  request 
redemption  of  their  stock,  as  is  their 
option  under  the  Bank  Act.  See  12 
U.S.C.  1426(b)(1).  The  members' 
holdings  of  excess  capital  stock  are 
concentrated,  with  the  largest  holder  of 
excess  capital  stock  having  9  percent  of 
the  Bank  System's  total  excess  capital 
stock.  The  top  five  holders  of  excess 
capital  stock  represent  19  percent  of  the 
Bank  System's  total  excess  capital  stock. 

Excess  capital  stock  holdings  also 
arise  where  members'  total  assets,  home 
mortgage  loans  or  outstanding  advances 
have  decreased  since  thefr  last  capital 
stock  purchases,  or  where  members 
have  changed  to  QTL  status,  thereby 
reducing  thefr  advances-based  capital 
stock  requfrement.  Members  may 
continue  to  hold  some  excess  stock  in 
order  to  minimize  the  transaction  costs 
associated  with  capital  stock  piut:hases 
that  would  be  required  if  the  member's 
levels  of  total  assets,  home  mortgage 
loans  or  outstanding  advances  fluctuate. 

C.  The  Banks'  Arbitrage  Activities  With 
Non-Core  Mission  Assets  Detract  From 
the  Mission  of  the  Banks  To  Promote 
Housing  Finance  and  Community 
Investment 

The  Banks  pay  dividends  on  all 
capital  stock,  including  excess  capital 


A.   ociation  and  the  Federal  Home  Loan  Mortgage 
Corporation — generally  is  2.5  percent  of  on-balance 
sheet  assets  plus  .45  percent  of  off-balance  sheet 
obligations.  See  12  U.S.C.  4612(a). 
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stock.  Since  the  average  Bank  System 
dividend  rate  of  6.64  percent  exceeds 
the  rate  of  return  a  Bank  can  earn  by 
investing  members'  capital  in  core 
mission  assets,  a  Bank  must  leverage  its 
excess  capital  stock  to  pay  dividends. 
The  leveraging  cannot  involve  advances, 
since  they  are  already  capitalized  by 
required  capital  stock.  Thus,  the  Banks 
must  leverage  excess  capital  stock  by 
investing  in  non-core  mission  assets  in 
order  to  generate  sufBcient  earnings  to 
pay  a  uniform  dividend  on  all  capital 
stock,  including  the  excess  capital  stock. 


There  is  a  strong  correlation  between 
the  amoimt  of  excess  capital  stock  at  a 
Bank  and  the  level  of  that  Bank's  non- 
core  mission  assets.  In  demonstrating 
the  correlation  between  excess  capital 
stock  and  non-mission-related  assets, 
the  Finance  Board  looked  at  the  concept 
of  "core  mission  assets,"  defined  as 
Bank  advances,  which  include  AHP 
advances  and  subsidies,  CIP  advances, 
community  lending  advances.  Mortgage 
Partnership  Finance  assets,  and  other 
assets  generated  for  the  Banks  by 
members  and  nonmember  borrowers. 


Core  mission  assets  do  not  include 
mortgage-backed  securities  (MBS)  and 
money  market  instruments,  which  are 
not  generated  for  the  Banks  by  members 
or  nonmember  borrowers  and  their 
purchase  by  the  Banks  does  not 
materially  facilitate  housing  and 
commimity  lending  by  members  or 
nonmember  borrowers.  As 
demonstrated  in  the  following  table,  the 
Banks  with  the  highest  levels  of  excess 
capital  stock  also  have  the  lowest  ratios 
of  core  mission  assets  to  consolidated 
obligations: 


Excess  Capital  Stock  and  Core  Mission  Assets 

Bank 

Core  mission 
assets  to  con- 
solidated obli- 
gations (%) 

Descending 
rank 

Excess  capital 

stock  to  total 

capital  stock 

(%) 

Rank 

A 

86.5 
85.1 
81.8 
81.3 
80.7 
79.7 
70.5 
69.4 
65.4 
63.8 
59.9 
58.6 
75.8 

1 
2 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

10.4 

1.0 

10.2 

4.2 

3.0 

7.8 

9.3 

17.1 

26.8 

15.2 

30.1 

16.2 

12.6 

7 

B „ 

1 

c 

6 

D  

E 

2 
3 

F „ 

4 

c 

5 

H 

10 

1  

11 

J  ^ - 

K 

8 
12 

L  

9 

Bank  System  

Approximately  75.8  percent  of  total 
Bank  System  consolidated  obligations 
are  invested  in  core  mission  assets. 

The  four  Banks  with  the  highest  ratios 
of  core  mission  assets  to  consolidated 
obligations  had  ratios  of  excess  capital 
stock  to  total  capital  stock  of  10.4 
percent,  1.2  percent,  10.4  percent,  and 
4.2  percent.  The  five  Banks  with  the 
lowest  ratios  of  core  mission  assets  to 
consolidated  obligations  had  the  highest 
ratios  of  excess  capital  stock  to  total 
capital  stock.  Of  these  five,  three  pay 
stock  dividends,  and  one  pays  the 
highest  dividend  in  the  Bank  System.  At 
present,  core  mission  assets  are  no  more 
than  86.5  percent  of  consolidated 
obligations  at  any  Bank. 

The  Finance  Board  believes  that  the 
Banks'  arbitrage  activities  for  the 
purpos^e  of  generating  sufficient 
earnings  to  pay  adequate  dividends  on 
excess  capital  stock  detract  from  the 
mission  of  the  Banks  to  promote 
housing  finance  and  commimity 
investment,  by  encouraging  activities 
not  related  to  the  Banks'  mission  and 
thereby  detracting  fi-om  the  financial 
incentive  to  engage  in  mission-related 
activity.  While  the  Banks'  interest  in 
paying  a  reasonable  dividend  to 
members  is  a  legitimate  business 
consideration,  and  it  is  appropriate  to 


redeem  excess  capital  stock  to  assist  in 
this  piupose,  allowing  members  to  pay 
a  fee  in  lieu  of  such  mandatory 
redemption  would  perpetuate  excess 
capital  stock  at  the  Banks  and  the 
Banks'  continued  need  to  invest  in  non- 
core  mission  assets  to  pay  dividends  on 
such  excess  stock.* 

D.  Amendment  of  Advances  Regulation 
To  Prohibit  Payment  of  Fee  In  Lieu  of 
Mandatory  Excess  Capital  Stock 
Redemption— §  935. 1 5(b) 

For  the  reasons  discussed  above,  the 
interim  final  rule  adopted  by  the 
Finance  Board  and  published  elsewhere 
in  this  issue  of  the  Federal  Register 
amends  §  935.15(b]  of  the  Finance 
Board's  Advances  regulation  to  prohibit 
the  Banks  from  imposing  on  or 
accepting  from  a  member  a  fee  in  lieu 
of  mandatory  redemption  of  the 
member's  excess  capital  stock. 

m.  Issues  for  Consideration 

Reducing  Levels  of  Excess  Capital  Stock 
By  Prohibiting  Payment  of  Stock 
Dividends  and  Requiring  Unilateral 
Redemption  of  Excess  Capital  Stock — 
§§934.17,  935.15(b) 

The  Finance  Board  believes  that  the 
Banks'  levels  of  excess  capital  stock 
should  be  significantly  reduced.  As 


discussed  above,  the  Banks  are 
substantially  overcapitalized  and,  thus, 
reduction  in  the  amoimt  of  their  excess 
capital  would  not  adversely  affect  the 
safety  and  soundness  of  the  Banks.  The 
statutory  minimum  capital  stock 
requirements  guarantee  that  a  Bank's 
capital  stock  will  grow  as  the  scope  of 
its  operations  increases. 

As  discussed  above,  excess  capital 
stock  requires  the  Banks  to  generate 
earnings,  through  investments  in  non- 
core  mission  assets,  in  order  to  pay 
dividends  on  such  stock,  which  is  not 
needed  to  capitalize  advances  and  other 
core  mission  assets.  The  Banks' 
arbitrage  activities  for  this  purpose 
detract  from  the  mission  of  the  Banks  to 
promote  housing  finance  and 
community  investment,  by  encouraging 
activities  not  related  to  the  Banks' 
mission  and  thereby  detracting  from  the 
financial  incentive  to  engage  in  mission- 
related  activity.  A  reduction  in  the 
amount  of  excess  capital  stock  would 
reduce  the  amount  of  capital  stock  on 
which  dividends  must  be  paid,  thereby 
reducing  the  level  of  arbitrage  activities 
conducted  in  order  to  generate  earnings 
to  pay  dividends  on  such  capital  stock. 

One  cause  of  the  Banks'  excess  capital 
stock  levels  is  the  payment  by  some 
Banks  of  stock  dividends  rather  than 
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cash  dividends  to  members.  Prohibiting 
the  Banks  from  paying  stock  dividends 
would  help  reduce  excess  capital  stock 
levels  in  the  Bank  System  and  the 
consequent  arbitrage  activities. 

Another  way  to  reduce  excess  capital 
stock  in  the  Bank  System  and  thereby 
reduce  arbitrage  activities  in  non-core 
mission  assets  by  the  Banks,  would  be 
to  require  the  Banks  to  imilaterally 
redeem  members'  excess  capital  stock. 
In  the  past  year,  five  Banks  imilaterally 
redeemed  their  excess  capital  stock 
expressly  for  the  pvirpose  of  reducing 
the  amount  of  their  money  market 
investments. 

The  Finance  Board  recognizes  that 
payment  of  stock  dividends  has  Federal 
tax  advantages  to  members  over 
payment  of  cash  dividends,  and  that 
excess  capital  stock  redemptions  inciu 
Federal  tax  liabilities  for  members. 
However,  the  private  financial 
advantage  to  members  from  minimizing 
their  taxes  through  the  payment  of  stock 
dividends,  while  having  no  safety  and 
soundness  implications  for  the  Banks, 
ultimately  detracts  from  the  Banks' 
housing  finance  and  community 
investment  mission  and  serves  no  other 
legitimate  business  piupose  for  the 
Banks. 

Accordingly,  the  Finance  Board  is 
requesting  comment  on  how,  by  what 
means,  and  to  what  extent  prohibiting 
or  limiting  the  Banks'  ability  to  pay 


stock  dividends  to  members  would 
assist  the  Finance  Board  in  achieving 
the  goal  of  reducing  excess  capital  stock 
in  the  Bank  System.  See  12  CFR  934.17. 
Similarly,  the  Finance  Board  is 
requesting  conunent  on  whether  the 
Banks  should  be  required  to  unilaterally 
redeem  members'  excess  Bank  capital 
stock  to  help  achieve  the  goal  of 
reducing  excess  capital  stock  in  the 
Bank  System.  See  id.  §  935.15(b).  The 
Finance  Board  specifically  requests 
comment  on  whether  a  member  should 
be  allowed  to  maintain  some  amoimt  of 
excess  capital  stock,  e.g.,  10  percent  of 
its  total  minimum  capital  stock 
requirement,  in  anticipation  of 
fluctuations  in  its  assets  or  outstanding 
advances  that  may  affect  its  minimum 
capital  stock  requirement.  The  Finance 
Board  also  requests  comment  on  what 
the  timing  of  imilateral  redemptions 
should  be,  e.g.,  no  less  ft^uently  than 
quarterly,  semi-annually,  or  annually  at 
the  time  of  the  Banks'  adjustments  of 
the  members'  minimum  capital  stock 
requirements?  The  Finance  Board  also 
requests  comment  on  whether  the 
currently  required  15  days'  notice  to 
members  before  redemption  should  be 
retained  or  modified.  In  addition,  the 
Finance  Board  requests  comment  on 
whether  §  933.23  of  the  Finance  Board's 
membership  regulation,  which  permits 
members  to  purchase  excess  capital 
stock  if  approved  by  the  Bank,  should 


be  removed  or  modified.  See  id. 
§933.23. 

In  the  alternative,  the  Finance  Board 
requests  conmient  on  whether  the  Banks 
should  be  permitted  to  hold  excess 
capital  stock,  but  be  prohibited  from 
paying  dividends  on  such  stock,  as  a 
way  to  reduce  the  Banks'  arbitrage 
activities  with  non-core  mission  assets. 
The  Finance  Board  also  requests 
comment  on  whether  and  to  what  extent 
excess  capital  stock  holdings  could  be 
allowed  so  long  as  they  are  not  being 
leveraged  in  the  consolidated 
obligations  market.  In  addition,  the 
Finance  Board  requests  comment  on 
whether  excess  capital  stock  holdings 
should  be  permitted  for  a  limited  period 
of  time,  such  as  up  to  six  months,  where 
the  member  indicates  that  it  intends  to 
increase  its  advance  borrowings  during 
that  time  period. 

Comments  received  in  response  to 
this  ANPRM  will  be  reviewed  and 
considered  by  the  Finance  Board  in 
preparation  for  further  action  in 
connection  with  the  issues  discussed  in 
this  ANPRM. 

Dated:  March  19, 1999. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Morrison, 
Chairman. 
[FR  Doc.  99-8358  Filed  4-5-99:  8:45  am] 
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1 15686,  15687 

7 15687 

31 15687' 

301 00000 

602 15687,  15688,  15873 

Proposed  Rules: 

1 16372 

30  CFR 

Proposed  Rules: 

206 15949 

33  CFR 

100 16348 

117 16350,00000 

165 16348,00000 

Proposed  Rules: 

175 15709 

177 15709 

!79 15709 

181 15709 

1S3 15709 

40  CFR 

52 15638.  15922 

90 16526 

261 00000 

300 15926,  16351 


Proposed  Rules: 

52 15711,  15949.  00000 

70 00000 

82 16373 

41  CFR 

Ch.  301 16352 

60-250 15690 

60-999 15690 

45  CFR 

260 ; 00000 

261 00000 

262 00000 

263 00000 

264 00000 

265 00000 

Proposed  Rules: 

1635 16383 

46  CFR 

Proposed  Rules: 

10 15709 

15 15709 

24 15709 

25 15709 

26 15709 

28 15709 

70 15709 

169 15709 

175 15709 

47  CFR 

69 16353 

Proposed  Rules: 

0 18388 

1 00000 


2 00000 

25 ; 00000 

69..... 16389 

73.. .15712,  15713,15714, 

15715,  16388,  16396 
76 16388 

48  CFR 

701 00000 

703 00000 

715 00000 

731 00000 

752 00000 

909 00000 

970 00000 

1333 00000 

49  CFR 

195 .......15926 

571 16358 

581 16359 

Proposed  Rules: 

578 00000 

50  CFR 

17 15691 

648 15704,  16361,  16362 

679 16361,  16362,  00000 

Proposed  Rules: 

17 16397 

223 16396,  16397 

224 16397 

226 16397 

600 16414 

648 16417 
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REMINDERS 

The  items  in  this  list  were 
editorially  cx>mpiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  6,  1999 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste: 
Identification  and  listing — 
Exclusions;  published  4-6- 
99 
FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  home  loan  bank 
system: 

Mandatory  excess  capital 
stock  redemption; 
prohibition  of  fee  payment 
in  lieu  of  stock 
redemption;  published  4-6- 
99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
AgricuKural  Marketing 
Service 

Avocados  grown  in — 
South  FtorkJa;  comrnents 
due  by  4-16-99;  published 
3-17-99 
Prunes  (dried)  produced  in 
California;  comments  due  by 
4-15-99;  published  1-25-99 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Progrfun  regulations: 
Preferred  lender  program 
lmplementatk)n  and 
guaranteed  loan 
regulations  streamlining; 
comments  due  by  4-13- 
99;  published  2-12-99 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Preferred  lender  program 
implementation  arxl 
guaranteed  loan 
regulations  streamlining; 
comments  due  by  4-13- 
99;  published  2-12-99 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Program  regulations: 
Preferred  lender  program 
implementation  and 


guaranteed  loan 
regulations  streamlining; 
comments  due  by  4-13- 
99;  published  2-12-99 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Prefen-ed  lender  program 
implementation  and 
guaranteed  loan 
regulations  streamlining; 
comments  due  by  4-13- 
99;  published  2-12-99 

COMMERCE  DEPARTMENT 
Census  Bureau 

Foreign  trade  statistics: 
Automated  Export  System; 
shipper's  export  data; 
electronic  filing;  comments 
due  by  4-13-99;  published 
2-12-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmosplwric  Administration 

Fisheries  assistance  programs; 
fishing  capacity  reduction 
program;  comments  due  by 
4-12-99;  published  2-11-99 
Fishery  conservation  and 
management: 

Northeastem  United  States 
fisheries — 

Northeast  multispedes;  ' 
comments  due  by  4-13- 
99;  published  3-29-99 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR): 

Progress  payments  and 
related  financing  policies; 
comments  due  by  4-12- 
99;  published  2-10-99 

EDUCATION  DEPARTMENT 

Special  educatk>n  and 
rehabilitative  services: 
Infants  and  toddlers  with 
disabilities  eariy 
intervention  program; 
advice  and 

recommendations  request; 
comments  due  by  4-12- 
99;  published  3-12-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Secondary  aluminum 
production;  comments  due 
by  4-12-99;  published  2- 
11-99 
Air  pollutk>n  control;  new 

motor  vehicles  and  engines: 

New  nonroad  spark-ignition 
engines  rated  above  19 
kilowatts  and  new  land- 
based  recreational  spar1(- 
ignition  engines; 
comments  due  by  4-12- 
99;  published  2-8-99 


Air  quality  implementatkxi 
plans;  approval  and 
promulgatton;  various 
States: 
-   Delaware;  comments  due  by 

4-12-99;  published  3-11- 

99 
Iowa;  comments  due  by  4- 

12-99;  published  3-11-99 
Kentucky;  comments  due  by 

4-14-99;  published  3-15- 

99 
Air  quality  implementatk)n 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Ohio;  comments  due  by  4- 

16-99;  published  3-17-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Oregon;  comments  due  by 

4-14-99;  published  3-15- 

99 
Texas;  comments  due  by  4- 

14-99;  published  3-15-99 
hlazardous  waste: 
Mixed  k>w-level  radioactive 

waste;  storage,  treatment, 

and  disposition;  comments 

due  by  4-15-99;  published 

3-1-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Inter-carrier  compensation 
for  Internet  sen/ice 
provkler  (ISP)-bound 
traffk:;  comments  due  by 
4-12-99;  published  3-24- 
99 
Radio  broadcasting: 
Broadcast  and  cable  EEC 
rules  and  policies; 
extension;  comments  due 
by  4-15-99;  published  4-5- 
99 
Low  power  FM  radio 
service;  creation  and 
operation;  comments  due 
by  4-12-99;  published  2- 
16-99 

FEDERAL  HOUSING 
RNANCE  BOARD 

Federal  home  loan  bank 

system: 

Consolidated  obligations; 
joint  and  several  liat)ility 
alkx»tk>n;  comments  due 
by  4-12-99;  published  2- 
11-99 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Death  benefits;  transfer  into 
G  Fund  after  participant's 


death;  comments  due  by 
4-12-99;  published  2-11- 
99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatk>n 

(FAR): 

Progress  payments  and 
related  financing  policies; 
comments  due  by  4-12- 
99;  published  2-10-99 
Federal  property  management: 

Purchase  or  lease 
determinatkKis  guidelines 
and  use  of  private 
inspection,  testing,  and 
grading  services; 
comments  due  by  4-12- 
99;  published  2-10-99 
Federal  travel: 

Travel  and  relocation 
expenses  test  programs; 
comments  due  by  4-12- 
99;  published  2-10-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Personal  Responsibility  and 

Work  Opportunity 

Reconciliation  Act  of  1996; 

impiementation: 

Child  support  enforcement 
program;  reviskjn  or 
elimination  of  obsolete  or 
inconsistent  provisions; 
comments  due  by  4-12- 
99;  published  2-9-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumptton: 
Food  labeling — 
Nutrient  content  claims; 
"healthy"  definition; 
partial  stay  extenskxi; 
comments  due  by  4-15- 
99;  published  3-16-99 
Human  drugs  and  b«ok>gical 
products: 

In  vivo  radiopharmaceutrcals 
used  for  diagnosis  arKl 
monitoring — 
Evaluation  and  approval; 
developing  medical 
imaging  drugs  and 
biologies;  guidance 
availability;  comments 
due  by  4-14-99; 
published  2-16-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Rnancing 
Administration 

Medicare: 
Outpatient  diatwtes  self- 
management  training 
services;  expanded 
coverage;  comments  due 
by  4-12-99;  published  2- 
11-99 
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HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Fair  housing; 
Fair  Housing  Act  violations; 
civil  penalties;  comrnsnts 
due  by  4-12-99;  published 
2-10-99 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
AucBt  functions;  delegation 
to  States;  comments  due 
by  4-12-99;  Dublisfied  2- 
10-99 
Federal  and  Indian  leases: 
oil  valuation;  comments 
due  by  4-12-99;  published 
3-12-99 
INTERIOR  DEPARTMENT 
Reclamation  Bureau 
Farm  operation  in  excess  960 
acres,  information 
requirements;  and  lomieriy 
excess  land  eligibility  to 
receive  non-full  cost 
irrigation  water  comments 
due  by  4-12-99;  put>lished 
3-11-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Pemnanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Pennsylvania;  comments 
due  by  4-12-99;  published 
3-12-99 
Surface  coal  mining  and 
reclamation  operations: 
Ownershi'j  and  control 
mining  operations; 
definitions,  permit 
requirements,  enforcement 
actions,  etc.;  comments 
due  by  4-15-99;  published 
3-31-99 
JUSTICE  DEPARTMENT 
Drug  Enforcemwit 
Adntinlstration 
Records,  reports,  and  exports 
of  listed  chemicals: 
Chemical  mixtures  ttiat 
contain  regulated 
chemicals;  comments  due 
t>y  4-16-99;  published  2- 
12-99 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Servic* 
Immigration: 
Aliens — 
Employment  eligibility 
verification;  acceptable 


receipts;  -jomments  due 
bv  4-12-99;  published 
2-9-99 
JUSTICE  DEPARTMENT 
Illegal  immigration  Reform  and 
Immigrant  Responsibility  Act 
and  Debt  Collection 
Improvement  Act; 
implementation: 
Employer  sanctions,  unfair 
immigration-related 
emoloyment  practice 
cases,  and  immigration- 
relateo  document  fraud; 
comments  due  by  4-13- 
99;  published  2-12-99 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Progress  payments  and 
related  financing  policies; 
comments  due  by  4-12- 
99;  published  2-10-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities  and  investment 
companies: 

Electronic  Data  Gathering, 
Analysis,  and  Retrieval 
(EDGAR)  system 
modernization;  comments 
due  by  4-15-99;  published 
3-16-99 

Securities: 
International  disclosure 
standards;  foreign  private 
issuers  conformance; 
comments  due  by  4-12- 
99;  published  2-9-99 
Registered  broker  dealers 
and  transfer  agents  and 
Year  2000  compliance; 
operational  capability 
requirements;  comments 
due  by  4-12-99;  published 
3-11-99 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 
Florida;  comments  due  by 

4-12-99;  published  2-9-99 
Massachusetts;  comments 
due  by  4-14-99;  published 
3-15-99 

Ports  and  waterways  safety: 
Hudson  River,  NY;  safety 
zone;  comments  due  by 
4-13-99;  published  2-12- 
99 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 


Fairchild;  comments  due  by 

4-12-99;  published  2-18- 

99 
Foktter;  comments  due  by 

4-14-99;  published  3-15- 

99 
McDonnell  Douglas; 

comments  due  by  4-16- 

99;  published  3-2-99 
Rolis-Royce  Ltd.;  comments 

due  by  4-12-99;  published 

2-10-99 
Texton  Lycoming;  comments 

due  by  4-12-99;  published 

2-10-99 
Class  E  airspace;  comments 
due  by  4-15-99;  published 
3-8-99 

Restricted  areas;  comments 
due  by  4-12-99;  published 
2-26-99 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Fuel  economy  standards: 
Passenger  autombiles;  low 
volume  manufacturer 
exemptions;  comments 
due  by  4-12-99;  published 
3-11-99 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcoholic  beverages: 
Distilled  spirits,  wine,  and 
malt  beverages;  labeling 
and  advertising — 

Fill  standards;  comments 
due  by  4-12-99; 
published  2-9-99 

TREASURY  DEPARTMENT 

Customs  Service 

Automated  Export  System: 
Shipper's  export  declarations 
and  outbound  vessel 
manifest  infonnation; 
electronic  transmission; 
cross  reference  to  Census 
Bureau  regulations; 
comments  due  by  4-13- 
99;  published  2-12-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Group-term  life  insurance 
coverage  costs;  uniform 
premium  table;  comments 
due  by  4-13-99;  published 
1-13-99 

Procedure  and  administration: 
Timely  mailing  treated  as 
timely  filing/electronic 
postmart(;  comments  due 


by  4-15-99;  published  1- 
15-99 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1212/P.L.  106-7 

To  protect  producers  of 
agricultural  commodities  who 
applied  for  a  Crop  Revenue 
Coverage  PLUS  supplemental 
endorsement  for  the  1999 
crop  year.  (Apr.  1,  1999;  113 
Stat.  12) 

Last  List  April  2,  1999. 


Public  Laws  Electronic 
Notification  Servica 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  sen/ice  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listproc9luclcy.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  sen/ice  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 
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contains  regulatory  documents  having  general 
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OFHCE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart351 

RIN  3206-AK)9 

Reduction  in  Force  Service  Credit; 
Retention  Records 

agency:  Office  of  Personnel 
Management. 

ACTION:  Final  rulemaking. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  that  cover  service  credit  for 
reduction  in  force  purposes.  These  final 
regulations  also  cover  access  to 
reduction  in  force  records  by  employees 
and  their  representatives. 

DATES:  These  regulations  are  effective 
May  7, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Glennon  or  Jacqui  R. 
Yeatman  at  (202)  606-0960,  FAX  (202) 
606-2329. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  14, 1998,  OPM  published 
proposed  regulations  (63  FR  43640)  that 
covered  the  crediting  of  civilian  and 
uniformed  service  for  purposes  of 
reduction  in  force  competition  under 
part  351  of  this  title.  These  proposed 
regulations  also  covered  who  has  access 
to  reduction  in  force  retention  records, 
when  that  access  is  available,  and  what 
records  are  available  for  review. 

Comments  (Overview) 

OPM  received  six  comments  on  the 
proposed  regulations:  one  from  a 
Federal  agency,  two  from  veterans' 
organizations,  one  from  an  employee 
association,  one  from  an  employees' 
union,  and  one  from  an  individual 
employee. 


Comments  on  Reduction  in  Force 
Service  Credit  Regulations 

OPM's  reduction  in  force  regulations 
foimd  in  part  351  are  published  imder 
authority  of  5  U.S.C.  3502(a),  which 
originated  in  Public  Law  78-359  (the 
Veterans'  Preference  Act  of  1944).  The 
statute  provides  that  OPM's  reduction  in 
force  regulations  must  give  effect  to  four 
factors  in  releasing  employees:  (1) 
Tenure  of  employment  (i.e.,  type  of 
appointment)  (5  U.S.C.  3502(a)(1));  (2) 
veterans'  preference  (5  U.S.C. 
3502(a)(2));  (3)  length  of  service  (5 
U.S.C.  3502(a)(3));  and  (4)  performance 
ratings  (5  U.S.C.  3502(a)(4)). 

The  proposed  regulations  clarify 
longstandiig  OPM  policy  on  the 
crediting  of  civilian  and  uniformed 
service  for  purposes  of  reduction  in 
force  competition  under  part  351  of  this 
title. 

These  final  regulations  cover  what 
types  of  service  are  creditable  when  an 
agency  establishes  the  order  of  retention 
for  competing  employees  in  a  reduction 
in  force. 

The  agency  concurred  with  the 
proposed  regulations  as  written, 
including  the  provisions  covering  both 
reduction  in  force  service  credit  and 
access  to  retention  records  by 
employees  and  their  representatives. 

TTie  employee  association  objected  to 
proposed  §351. 503(b)(3),  which 
provides  that  an  employee  may  not 
receive  dual  reduction  in  force  service 
credit  for  service  performed  on  active 
duty  in  the  Armed  Forces  that  is 
concurrent  with  civilian  employment  as 
a  Federal  employee. 

Proposed  §  351.503(b)(3)  is  adopted 
without  revision.  This  prohibition 
against  double  reduction  in  force  service 
credit  is  consistent  with  the  provisions 
of  the  statute  (i.e.,  5  U.S.C.  3502(a)(3)), 
and  longstanding  appellate 
interpretation  applicable  to  OPM's 
govenunentwide  programs  authorized 
by  5  U.S.C.  (see  Seltzer  v.  Office  of 
Personnel  Management.  833  F.2d  975 
(Fed.  Cir.,  1987)). 

The  two  veterans'  organizations 
objected  to  proposed  §  351.503(b)(2)(i), 
which  provides  that  a  retired  member  of 
a  uniformed  service  who  is  receiving 
retired  pay  based  upon  20  or  more  years 
of  active  service  in  the  Armed  Forces  is 
generally  entitled  to  credit  under  this 
part  only  for  the  length  of  time  in  active 
service  in  the  Armed  Forces  during  a 
war,  or  active  duty  served  in  .a  campaign 


or  expedition  for  which  a  campaign 
badge  or  expeditionary  medal  has  been 
authorized. 

Proposed  §  351.503(b)(2)(ii)  provides 
that  a  retired  member  of  a  uniformed 
service  with  20  or  more  years  of 
creditable  active  service  in  the  Armed 
Forces  is  entitled  to  reduction  in  force 
service,predit  for  all  of  that  time  only  if 
the  employee  is  considered  a  preference 
eUgible  under  5  U.S.C.  3501(a)(3),  as 
implemented  in  §  351.501(d)(1). 

As  covered  in  the  summary  below  of 
the  final  reduction  in  force  service 
credit  regulations,  proposed 
§  351.503(b)(2)(i)  is  adopted  without 
revision.  The  final  regulation 
incorporates  the  statutory  requirements 
of  5  U.S.C.  3502(a)(A)  and  (B),  which 
originated  in  Public  Law  88-448  (the 
Dual  Compensation  Act  of  1964). 

Referencing  5  U.S.C.  3501(a)(3)(A),  5 
U.S.C.  3502(a)(B)(ii)  [bom  Pub.  L.  88- 
448)  provides  that  a  retired  member  of 
a  uniformed  service  with  20  or  more 
years  of  creditable  Armed  Forces  service 
is  entitled  to  reduction  in  force 
retention  service  credit  only  if  the 
individual  is  receiving  a  disability 
retirement  from  the  Armed  Forces 
resulting  from  injiiry  or  disease  received 
in  the  line  of  duty  as  a  direct  result  of 
armed  conflict,  or  caused  by  an 
instrumentality  of  war  that  incurred  in 
the  line  of  duty  during  a  period  of  war 
as  defined  by  38  U.S.C.  101  and  301. 
(OPM  implements  5  U.S.C. 
3501(a)(3)(A)  in  §  351.501(d)(1)  of  the 
reduction  in  force  regulations.) 

Summary  of  Final  Reduction  in  Force 
Service  Credit  Regulations 

Final  §  351.503(a)  provides  that  all 
civilian  service  as  a  Federal  employee, 
as  defined  in  5  U.S.C.  2105(a),  is 
creditable  for  purposes  of  determining 
the  reduction  in  force  rights  of  a 
competing  employee.  Civilian  service 
that  does  not  meet  the  definition  set 
forth  in  5  U.S.C.  2105(a)  is  creditable  for 
retention  piuposes  only  if  specifically 
authorized  by  statute. 

Final  §  351.503(b)(2)(i)  provides  that, 
except  as  provided  in  §  351.503(b)(2)(ii), 
a  retired  member  of  a  uniformed  service 
who  is  receiving  retired  pay  based  upon 
20  or  more  years  of  active  service  in  the 
Armed  Forces  is  entitled  to  credit  imder 
this  part  only  for  the  length  of  time  in 
active  service  in  the  Armed  Forces 
during  a  war,  or  active  duty  served  in 
a  campaign  or  expedition  for  which  a 
campaign  badge  or  expeditionary  medal 
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has  been  authorized.  (For  additional 
information  on  §351.503(b)(2){i),  refer 
to  the  Supplementary  Information 
section  above  with  "Comments  on  the 
Reduction  in  Force  Service  Credit 
Regulations.") 

Final  §  351.503(b)(2)(ii)  provides  that 
a  retired  member  of  a  imiformed  service 
with  20  or  more  years  of  creditable 
active  service  in  the  Armed  Forces  is 
entitled  to  reduction  in  force  service 
credit  for  all  of  the  individual's  active 
service  in  the  Armed  Forces  only  if  the 
employee  is  considered  a  preference 
eligible  under  5  U.S.C.  3501(a)(3).  as 
implemented  in  §  351.501(d)(1). 

Final  §  351.503(b)(3)  provides  that  an 
employee  may  not  receive  dual 
retention  service  credit  for  service 
performed  on  active  duty  in  the  Armed 
FctfCBS^at  was  performed  during 

ent  civilian  employment  as  a 

1  employee. 

Final  §  351.503(c)(1)  provides  that  the 
eency  is  responsible  for  establishing 
r^oth  the  service  computation  date,  and 
the  adjusted  service  computation  date, 
applicable  to  each  employee  competing 
for  retention.  Also,  the  agency  is 
responsible  for  adjusting  the  service 
computation  dates  to  withhold  retention 
service  credit  for  noncreditable  service. 
Final  §  351.503(c)(2)  provides  that  the 
service  computation  date  includes  all 
actual  creditable  service  imder 
§§  351.503(a)  and  (b). 

Final  §  351.503(c)(3)  provides  that  the 
adjusted  service  computation  date 
includes  all  actual  creditable  service 
under  §§  351.503(a)  and  (b),  and 
additional  retention  service  credit  for 
performance  authorized  by  §  351.504(d). 

Final  §  351.503(d)  covers  the 
calculation  of  the  service  computation 
date  for  retention  purposes. 

Final  §  351.503(e)  covers  the 
calculation  of  the  adjusted  service 
computation  date  that  includes 
additional  service  credit  for  retention 
purposes  that  is  authorized  by 
§  351.504(d). 

0PM  further  implements  §  351.503 
through  instructions  foimd  in  the  0PM 
Operating  Manual,  "The  Guide  to 
Processing  Personnel  Actions,"  Chapter 
6,  "Determining  Creditable  Service  and 
Determining  Service  Computation  Dates 
(SCD's)." 

Comments  on  the  Reduction  in  Force 
Regulations  Covering  Retention 
Records 

As  previously  noted  in  the 
"Comments  (Overview)"  section  of 
Supplementary  Information,  the  agency 
that  commented  on  the  proposals 
concurred  with  the  regulations  as 
written,  including  the  provisions  on 
both  reduction  in  force  service  credit 


and  access  to  retention  records  by 
employees  and  their  representatives. 

The  employee  who  commented  on  the 
proposed  regulations  only  addressed  the 
provisions  covering  access  to  reduction 
in  force  records.  The  employee 
supported  the  proposed  regulations  as 
written.  The  employee  added  that, 
vmder  the  Privacy  Act  (see  the  following 
paragraphs  below  for  additional 
information  on  application  of  the 
Privacy  Act),  her  former  agency  denied 
her  access  to  retention  records  even 
after  she  received  a  specific  notice  of 
separation  by  reduction  in  force.  The 
employee  concluded  that  proposed 
§  351.505  would  prevent  the  recurrence 
of  a  similar  situation  for  other 
employees  reached  for  reduction  in 
force  actions. 

The  employees'  imion  objected  to 
proposed  §  351.505(b)(1)  on  the  basis 
that  the  regulation  violates  5  U.S.C. 
552a(d)(l),  which  is  part  of  the  Privacy 
Act.  Specifically,  the  union  argues  that 
proposed  §  351.505(b)(1)  improperly 
limited  employees'  access  to  retention 
records  and  related  records  only  to  an 
employee  (including  an  employee's 
representative)  who  actually  receives  a 
specific  notice  of  reduction  in  force.  The 
employees'  imion  also  objected  to 
proposed  §  351.505(b)(1)  on  the  basis 
that  it  violates  §  351.201(c),  which 
provides  that  each  agency  is  responsible 
for  applying  OPM's  reduction  in  force 
regulations  uniformly  and  consistently. 
As  covered  in  the  simunary  below  of 
the  final  reduction  in  force  service 
credit  regulations,  proposed 
§  351.505(b)(1)  is  adopted  without 
revision. 

The  union  is  incorrect  in  its  assertion 
that  5  U.S.C.  552a(d)(l)  of  the  Privacy 
Act  is  applicable  to  §  351.505  and  the 
retention  records  that  an  agency 
develops  imder  authority  of  part  351  of 
this  chapter. 

As  noted  by  the  imion,  5  U.S.C. 
552a(a)(5)  states  that  "the  term  'system 
of  records"  means  a  group  of  any 
records  imder  the  control  of  any  agency 
from  which  information  is  retrieved  by 
the  name  of  the  individual  or  by  some 
identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual."  However,  the  retention 
records  covered  by  §  351.505  are  in  fact 
"retention  registerfs)"  developed  and 
maintained  imder  authority  of  §  351.404 
rather  than  a  system  of  records  covered 
by  5  U.S.C.  552a(d)(l)  of  the  Privacy 

Act. 

Information  from  retention  registers  is 
not  first  retrieved  on  the  basis  of  an 
employee's  name  or  other  personal 
identifying  information,  but  instead  on 
the  basis  of  groups  of  interchangeable 
positions,  and  next  on  the  basis  of  the 


four  retention  factors  that  define 
reduction  in  force  competition  under 
part  351  of  this  chapter.  §  351.404(a) 
provides  in  pertinent  part  that  "When  a 
competing  employee  is  to  be  released 
from  a  competitive  level  under  this  part 
(i.e.,  part  351  of  this  chapter),  the 
agency  shall  establish  a  separate 
retention  register  for  that  "competitive 
level.  The  retention  register  is  prepared 
from  the  current  retention  records  of 
employees."  (Emphasis  added  for 
reference.) 

Section  351.403  similarly  provides 
that  each  competitive  level  (which 
serves  as  the  basis  for  a  retention 
register)  is  developed  first  from  the 
agency's  identification  and  retrieval  of 
groups  of  positions  rather  than  the 
names  or  other  identifying  information 
of  individual  employees.  Specifically, 
§  351.403(a)(1)  and  (2)  provide  that  "(1) 
Each  agency  shall  establish  competitive 
levels  consisting  of  all  positions  in  a 
competitive  area  which  are  in  the  same 
grade  (or  occupational  level)  and 
classification  series,  and  which  are 
similar  enough  in  duties,  qualification 
requirements,  pay  schedules,  and 
working  conditions  so  that  the  agency 
may  reassign  the  incumbent  of  one 
position  to  any  of  the  other  positions  in 
the  level  without  undue  interruption. 

"(2)  Competititive  level 
determinations  are  based  on  each 
employee's  official  position,  not  the 
employee's  personal  qualifications." 

Accepting  the  union's  argument  that  5 
U.S.C.  552a(d)(l)  of  the  Privacy  Act  is 
applicable  to  §  351.505,  and  a  retention 
register  developed  and  maintained 
under  authority  of  §  351.404,  would 
mean  that  a  released  employee  (and  the 
employee's  representative)  does  not 
have  access  to  any  retention  records  that 
contained  the  name,  or  other  identifying 
retention  (such  as  service  dates),  of 
employees  competing  for  positions  in 
the  reduction  in  force.  This  would  result 
in  the  same  situation  described  by  the 
employee  who  commented  above  on  the 
proposed  regulations  that,  because  of  its 
interpretation  of  the  Privacy  Act.  her 
agency  denied  her  access  to  any 
retention  records  containing  specific 
information  relating  to  other  employees 
in  her  competitive  area. 

The  union  is  also  incorrect  in  its 
conclusion  that  proposed  §  351.505(b) 
violates  §  351.201(c),  which  provides 
that  "Each  agency  is  responsible  for 
assuring  that  the  provisions  in  this  part 
(i.e.,  part  351  of  this  chapter)  are 
uniformly  and  consistenUy  applied  in 
any  one  reduction  in  force." 

Proposed  §  351.505(b)  for  the  first 
time  requires  agencies  to  provide 
retention  records  to  the  representative  of 
an  employee  who  has  received  a 
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specific  notice  of  reduction  in  force. 
Previously,  there  was  no  authority  in 
OPM's  regulations  for  agencies  to 
provide  union  representatives  (or  any 
individual  other  than  the  employee) 
with  this  essential  information  linless 
the  employee  subsequently  filed  a 
reduction  in  force  appeal  or  grievance. 
Similarly,  proposed  §  351.505(c)  for 
the  first  time  specifies  the  type  of 
retention-related  information  that  an 
agency  would  be  required  to  make 
available  to  an  employee  (and/or  the 
employee's  representative)  who  is 
reached  for  a  reduction  in  force  action. 
For  example,  the  agency  would  now  be 
required  to  provide  employees  (and 
their  representatives)  with  access  to 
retention  records  evidencing  how  the 
employee  was  reached  for  release  from 
the  competitive  level,  as  well  as  any 
records  related  to  an  employee's 
potential  bump  and  retreat  rights.  No 
longer  could  an  agency  claim  that  it  met 
its  obligation  to  provide  retention 
information  to  a  released  employee  by 
simply  giving  the  employee  a 
"sanitized"  retention  register  with  all  of 
thepertinent  information  blocked  out. 

The  union  is  correct  in  stating  that 
proposed  §  351.505(b)  would  not  extend 
access  to  agencies'  retention  records  to 
the  public  realm.  However,  the  imion  is 
incorrect  in  its  argument  that  proposed 
§  351.505(b)(1)  violates  present 
§  351.201(c),  which  provides  that  an 
agency  must  apply  OPM's  reduction  in 
force  regulations  imiformly  and 
consistently. 

0PM  clearly  recognizes  that  reduction 
in  force  actions  impact  upon  people, 
sometimes  even  resulting  in  actions 
such  as  involuntary  separations  and 
downgradings.  Proposed  §  351.505(b) 
respects  the  privacy  of  all  individual 
employees  who  have  received  notices  of 
reduction  in  force  actions  while  still 
providing  them  (and  their 
representatives)  with  a  right  to  relevant 
information  concerning  their  agency's 
application  of  reduction  in  force 
procedures  to  them. 

Similarly,  §  351.201(c)  requires  that 
the  agency  must  apply  the  same 
retention  procedures  to  all  employees 
who  received  specific  reduction  in  force 
notices  (e.g.,  the  agency  may  not 
establish  different  competitive  areas 
based  upon  grades  or  classification 
series).  There  is  no  basis  for  the  imion 
to  expand  the  scope  of  §  351.201(c)  and 
conclude  that  any  employee  (or  the 
employee's  representative)  has  the  right 
to  view  all  retention  registers.  Again,  we 
believe  that  the  policy  in  proposed 
§  351.505(b)  provides  each  employee 
who  is  reached  for  a  reduction  in  force 
action  with  full  information  concerning 
how  the  agency  determined  the 


employee's  retention  rights,  while  still 
recognizing  the  personal  sensitivity  of 
the  situation. 

Also,  the  union  is  incorrect  in  stating 
that  proposed  §  351.505(b)  violates  5 
U.S.C.  7114(b)(4),  which  requires  an 
agency  to  furnish  information  to  a  imion 
that  is  acting  as  a  collective  bargaining 
agent.  The  union  argues  that  because 
proposed  §351.5050))  would  limit 
imions'  access  to  employees'  retention 
records,  the  regulation  would  constitute 
an  imfair  labor  practice  under  5  U.S.C. 
7114(b)(4). 

to  fact,  5  U.S.C.  7114(b)(4)  specifically 
states  that  an  agency  must  furnish  a 
union  certain  information  "to  the  extent 
not  prohibited  by  law."  To  the  extent 
that  proposed  §  351.505(b)  prohibits 
release  of  information  to  unions 
concerning  reduction  in  force  retention 
records,  the  release  of  that  information 
is  "prohibited  by  law"  for  piuposes  of 
5  U.S.C.  7114(b)(4).  OPM's 
interpretation  is  that  proposed 
§  351.505(b)  is  a  regulation  that  has  the 
force  and  effect  of  law.  Therefore, 
proposed  §  351.505(b)  could  not,  and 
does  not,  violate  5  U.S.C.  7114(b)(4), 
which  is  the  applicable  controlling 
statute. 

Finally,  the  imion  objected  to 
proposed  §  351.505(f),  which  provides 
that  an  agency  must  preserve  all 
registers  and  records  relating  to  a 
reduction  in  force  for  at  least  1  year  after 
the  date  the  agency  issues  specific 
notices  of  reduction  in  force.  As  an 
alternative,  the  imion  asked  that  OPM 
require  agencies  to  retain  all  records 
related  to  a  reduction  in  force  for  at  least 
5  years. 

As  covered  in  the  summary  below  of 
the  final  reduction  in  force  service 
credit  regulations,  proposed  §  351.505(f) 
is  adopted  without  revision. 

The  union  maintained  that  proposed 
§  351.505(f)  would  limit  the  ability  of 
employees  to  file  appeals  or  grievances 
that  would  potentially  establish  a  link 
between  agency  actions  in  a  current 
reduction  in  force  with  one  or  more 
previous  reduction  in  force  actions 
conducted  by  the  agency  more  than  1 
year  ago.  The  union  used  examples  such 
as  an  employee  competing  in  successive 
reduction  in  force  actions  on  a  one 
person  competitive  level. 

The  union  is  incorrect  in  its 
assumptions. 

Reduction  in  force  actions  under 
authority  of  part  351  of  this  chapter  are 
based  upon  organizational  changes,  as 
defined  in  §  351.201(a)(2),  in  which 
employees  compete  for  retention  based 
upon  the  four  factors  set  forth  in  5 
U.S.C.  3502(a)  (l)-(4). 

Section  351.506(a)  provides  that  an 
employee's  rights  and  benefits  in  a 


single  reduction  in  force  are  based  upon 
the  effective  date  of  that  reduction  in 
force  action.  An  employee  who  is 
separated  or  downgraded  by  reduction 
in  force  under  authority  of  jjart  351  and 
believes  that  the  agency  improperly 
applied  OPM's  reduction  in  force 
regulations  in  determining  the 
employee's  retention  rights  in  that 
reduction  in  force  has  a  basic  right,  as 
applicable,  to  file  a  timely  appeal  to  the 
Merit  Systems  Protection  Board,  or  to 
file  a  grievance  under  the  provisions  of 
a  controlling  collective  bargaining 
agreement. 

(For  reference,  §  351.901  provides  that 
a  separated  or  downgraded  employee 
has  a  basic  right  to  file  an  appeal  to  the 
Merit  Systems  Protection  Board; 
§  1201.22(b)  of  the  Board's  regulations 
provides  that  the  employee  must  file  the 
appeal  within  30  days  of  the  effective 
date  of  the  reduction  in  force  action. 
Section  1201.3(c)(1)  of  the  Board's 
regulations  provides  that  an  employee 
who  is  covered  by  a  collective 
bargaining  agreement  under  5  U.S.C. 
7121  has  a  basic  right  to  follow  the 
negotiated  grievance  procedures 
contained  in  the  agreement  for  resolving 
any  action  that  could  otherwise  be 
appealed  to  the  Board,  except  as 
otherwise  provided  in  §  1201.3(c).) 

Turning  to  the  union's  example,  the 
fact  that  an  employee  was  placed  in  a 
one  person  competitive  level  for  two 
reduction  in  force  actio  is  likely  means 
that  the  employee  simpiy  continues  to 
hold  the  same  unique  position.  As 
previously  noted,  §  351.201(c)  provides 
that  the  agency  is  responsible '**   *  * 
for  assuring  that  the  provisions  in  this 
part  are  uniformly  and  consistently 
applied  in  any  one  reduction  in  force." 
(Emphasis  added  for  reference.) 
Similarly,  since  §35 1.506(a)  provides 
that  an  employee's  retention  rights  and 
benefits  in  a  single  reduction  in  force 
are  based  upon  the  effective  date  of  that 
reduction  in  force  action,  each 
reduction  in  force  is  a  distinct  event  for 
which  the  agency  is  responsible  under 
authority  of  §  351.204.  There  is  no 
relation  between  retention  records  used 
in  a  prior  reduction  in  force  and  records 
in  a  later  reduction  in  force. 

OPM  believes  that,  again  consistent 
with  agency  responsibility  under 
authority  of  §  351.204,  the  agency  may 
determine  whether  or  not  to  retain 
retention  records  for  more  than  1  year, 
as  well  as  the  length  of  the  extended 
retention.  For  example,  an  agency  may 
decide  to  retain  the  retention  records 
resulting  from  actions  affecting  100 
employees  longer  than  retention  records 
resulting  from  the  closure  of  a  duty 
station  staffed  with  three  employees. 
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Summary  of  Final  Reduction  in  Force 
Regulations  on  Retention  Records 

Final  §  351.505(a)  provides  that  the 
agency  is  responsible  for  maintaining 
the  correct  personnel  records  that  are 
used  to  determine  employees'  retention 
standing. 

Final  §  351.505(b)  provides  that  the 
agency  must  allow  its  retention  registers 
and  related  records  to  be  inspected  by 
an  employee  of  the  agency  who  has 
received  a  specific  reduction  in  force 
notiqe,  and/or  the  employee's 
representative  if  the  representative  is 
acting  on  behalf  of  that  individual 
employee.  Previously,  there  was  no 
authority  permitting  an  employee's 
representative  to  have  access  to 
pertinent  retention  records.  The 
representative  now  has  access  to 
pertinent  retention  records  when  acting 
on  behalf  of  an  individual  employee 
who  has  received  a  specific  notice  of 
reduction  in  force  under  part  351  of  this 
chapter. 

Final  §  351.505(b)  also  provides  that 
an  authorized  representative  of  OPM 
has  the  right  to  review  an  agency's 
retention  records. 

Final  §  351.505(c)  provides  that  an 
employee  who  has  received  a  specific 
notice  of  reduction  in  force  has  the  right 
to  review  any  completed  records  used 
by  the  agency  in  a  reduction  in  force 
action  that  was  taken,  or  will  be  taken, 
against  the  employee. 

Final  §  351.505(d)  provides  that  an 
employee  who  has  not  received  a 
specific  reduction  in  force  notice  has  no 
right  to  review  the  agency's  retention 
registers  and  related  records. 

Final  §  351.505(e)  provides  that  the 
agency  is  responsible  for  ensuring  that 
each  employee's  access  to  retention 
records  is  consistent  with  both  the 
Freedom  of  Information  Act  and  the 
Privacy  Act. 

Final  §  351.505(f)  provides  that  the 
agency  must  preserve  all  registers  and 
records  relating  to  a  reduction  in  force 
for  at  least  1  year  after  the  date  the 
agency  issues  specific  reduction  in  force 
notices. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  only  affects  Federal 
employees. 


List  of  Subjects  in  Part  351 

Administrative  practice  and 
procedure,  Govenmient  employees,  U.S. 
Office  of  Personnel  Management. 
Janice  R.  Lachance, 
Director. 

Accordingly,  OPM  is  amending  part 
351  of  title  5,  Code  of  Federal 
Regulations,  as  follows: 

PART  351— REDUCTION  IN  FORCE 

1.  The  authority  citation  for  part  351 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3502,  3503;  sec. 
351.801  also  issued  under  E.0. 12828,  58  FR 
2965. 

2.  Section  351.503  is  revised  to  read 
as  follows: 

§  351 .503    Length  of  service. 

(a)  All  civilian  service  as  a  Federal 
employee,  as  defined  in  5  U.S.C. 
2105(a),  is  creditable  for  purposes  of 
this  part.  Civilian  service  performed  in 
employment  that  does  not  meet  the 
definition  of  Federal  employee  set  forth 
in  5  U.S.C.  2105(a)  is  creditable  for 
piuposes  of  this  part  only  if  specifically 
authorized  by  statute  as  creditable  for 
retention  purposes. 

(b)(1)  As  authorized  by  5  U.S.C. 
3502(a)(A),  all  active  duty  in  a 
vmiformed  service,  a$  defined  in  5 
U.S.C.  2101(3),  is  creditable  for 
purposes  of  this  part,  except  as  provided 
in  paragraphs  (b)(2)  and  (b)(3)  of  this 
section. 

(2)  As  authorized  by  5  U.S.C. 
3502(a)(B),  a  retired  member  of  a 
uniformed  service  who  is  covered  by 

§  351.501(d)  is  entitled  to  credit  imder 
this  part  only  for: 

(i)  The  length  of  time  in  active  service 
in  the  Armed  Forces  during  a  war,  or  in 
a  campaign  or  expedition  for  which  a 
campaign  or  expedition  badge  has  been 
authorized;  or 

(ii)  The  total  length  of  time  in  active 
service  in  the  Armed  Forces  if  the 
employee  is  considered  a  preference 
eligible  under  5  U.S.C.  2108  and  5 
U.S.C.  3501(a),  as  implemented  in 
§  351.501(d). 

(3)  An  employee  may  not  receive  dual 
service  credit  for  purposes  of  this  part 
for  service  performed  on  active  duty  in 
the  Armed  Forces  that  was  performed 
during  concurrent  civilian  employment 
as  a  Federal  employee,  as  defined  in  5 
U.S.C.  2105(a). 

(c)(1)  The  agency  is  responsible  for 
establishing  both  the  service 
computation  date,  and  the  adjusted 
service  computation  date,  applicable  to 
each  employee  competing  for  retention 
under  this  part.  If  applicable,  the  agency 
is  also  responsible  for  adjusting  the 


service  computation  date  and  the 
adjusted  service  computation  date  to 
withhold  retention  service  credit  for 
noncreditable  service. 

(2)  The  service  computation  date 
includes  all  actual  creditable  service 
imder  paragraph  (a)  and  paragraph  (b)  of 
this  section. 

(3)  The  adjusted  service  computation 
date  includes  all  actual  creditable 
service  \mder  paragraph  (a)  and 
paragraph  (b)  of  this  section,  and 
additional  retention  service  credit  for 
performance  authorized  by  §  351.504(d). 

(d)  The  service  computation  date  is 
computed  on  the  foUowring  basis: 

(1)  The  effective  date  of  appointment 
as  a  Federal  employee  under  5  U.S.C. 
2105(a)  when  the  employee  has  no 
previous  creditable  service  vmder 
paragraph  (a)  or  (b)  of  this  section;  or  if 
applicable, 

(2)  The  date  calculated  by  subtracting 
the  employee's  total  previous  creditable 
service  imder  paragraph  (a)  or  (b)  of  this 
section  fi-om  the  most  recent  effective 
date  of  appointment  as  a  Federal 
employee  imder  5  U.S.C.  2105(a). 

(e)  The  adjusted  service  computation 
date  is  calculated  by  subtracting  from 
the  date  in  paragraph  (d)(1)  or  (d)(2)  of 
this  section  the  additional  service  credit 
for  retention  authorized  by  §  351.504(d). 

3.  Section  351.505  is  revised  to  read 
as  follows: 

§351.505    Records. 

(a)  The  agency  is  responsible  for 
maintaining  correct  persoimel  records 
that  are  used  to  determine  the  retention 
standing  of  its  employees  competing  for 
retention  imder  this  part. 

(b)  The  agency  must  allow  its 
retention  registers  and  related  records  to 
be  inspected  by: 

(1)  An  employee  of  the  agency  who 
has  received  a  specific  reduction  in 
force  notice,  and/ or  the  employee's 
representative  if  the  representative  is 
acting  on  behalf  of  the  individual 
employee;  and 

(2)  An  authorized  representative  of 
OPM. 

(c)  An  employee  who  has  received  a 
specific  notice  of  reduction  in  force 
under  authority  of  subpart  H  of  this  part 
has  the  right  to  review  any  completed 
records  used  by  the  agency  in  a 
reduction  in  force  action  that  was  taken, 
or  will  be  taken,  against  the  employee, 
including: 

(1)  The  complete  retention  register 
with  the  released  employee's  name  and 
other  relevant  retention  information 
(including  the  names  of  all  other 
employees  listed  on  that  register,  their 
individual'  service  computation  dates 
calculated  under  §  351.503(d),  and  their 
adjusted  service  computation  dates 
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calculated  under  §  351.503(e))  so  that 
the  employee  may  consider  how  the 
agency  constructed  the  competitive 
level,  and  how  the  agency  determined 
the  relative  retention  standing  of  the 
competing  employees;  and 

(2)  The  complete  retention  registers 
for  other  positions  that  coiUd  affect  the 
composition  of  the  employee's 
competitive  level,  and/or  the 
determination  of  the  employee's 
assignment  rights  (e.g.,  registers  to 
which  the  released  employee  may  have 
potential  assignment  rights  under 
§  351.701(b)  and  (c)). 

(d)  An  employee  who  has  not 
received  a  specific  reduction  in  force 
notice  has  no  right  to  review  the 
agency's  retention  registers  and  related 
records. 

(e)  The  agency  is  responsible  for 
ensuring  that  each  employee's  access  to 
retention  records  is  consistent  with  both 
the  Freedom  of  Information  Act  (5 
U.S.C.  552),  and  the  Privacy  Act  (5 
U.S.C.  552a). 

(f)  The  agency  must  preserve  all 
registers  and  records  relating  to  a 
reduction  in  force  for  at  least  1  year  after 
the  date  it  issues  a  specific  reduction  in 
force  notice. 

(FR  Doc.  99-8587  Filed  4-6-99;  8:45  am] 
BILUNG  CODE  632S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-SW-1&-A0;  Amendment 
3»-11111;AD9»-06-15] 

RIN  2120-AA64 

Airworthiness  Directive;  Beli 
Helicopter  Textron  Canada  Model  407 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  docimient  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
99-06-15  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Bell  Helicopter  Textron  Canada  (BHTC) 
Model  407  helicopters  by  individual 
letters.  This  AD  requires  installing  a  tail 
rotor  pitch-limiting  left-pedal  stop, 
installing  an  airspeed  limitation 
placard,  marking  a  never-exceed 
velocity  (Vne)  placard  on  all  airspeed 
indicators,  and  revising  the  Limitations 
section  of  the  Rotorcraft  Flight  Manual 
(RFM).  This  amendment  is  prompted  by 


three  accidents  involving  inflight  tail 
rotor  blade  strikes  against  the  tailboom. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  the  tail  rotor  blades 
from  striking  the  tailboom,  which  could 
result  in  separation  of  the  aft  section  of 
the  tailboom  with  the  tail  rotor  gearbox 
and  vertical  fin,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  April  22, 1999,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Priority  Letter  AD  99-06-15,  issued  on 
March  9, 1999,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  22, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  7, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-16- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 

The  applicable  service  information 
may  be  obtained  bom  Bell  Helicopter 
Textron  Canada,  12,800  Rue  de  I'Avenir, 
Mirabel,  Quebec  JONlLO,  telephone 
(800)  463-3036,  fax  (514)  433-0272. 
This  information  may  be  examined  at 
the  FAA,  Office  of  the  Regional  Coimsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  sviite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jurgen  Priester,  Aerospace  Engineer, 
FAA,  Rotocraft  Directorate,  Rotorcraft 
Certification  Office,  ASW-170,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas, 
76137,  telephone  (817)  222-5159,  fax 
(817)  222-5783. 

SUPPLEMENTARY  INFORMATION:  On 
September  25, 1998,  the  FAA  issued 
Priority  Letter  AD  98-20-41,  applicable 
to  BHTC  Model  407  helicopters,  which 
restricted  the  airspeed  to  25  knots 
indicated  airspeed  less  than  the  Vne 
airspeeds  indicated  on  the  airspeed 
limitation  placard.  The  priority  letter 
also  required  installing  an  airspeed 
limitation  placard,  marking  a  redline  at 
a  Vne  of  115  knots  and  applying  a  red 
arc  from  115  to  140  knots  on  all 
airspeed  indicators,  and  revising  the 
Limitations  section  of  the  RFM  that 
requires  pilots  to  maintain  yaw  trim 
within  one  ball  width  of  the  centered 
position  of  the  turn  and  bank  (slip) 
indicator.  That  action  was  prompted  by 
two  accidents  involving  in-flight  tail 


rotor  blade  strikes  against  the  tailboom 
on  Model  407  helicopters.  Persons 
aboard  both  helicopters  reported 
hearing  a  loud  "bang"  immediately 
prior  to  experiencing  a  loss  of 
directional  control  of  the  helicopter. 
Subsequent  inspection  of  the 
helicopters  revealed  that  the  aft  section 
of  the  tailboom,  including  the  tail  rotor, 
the  tail  rotor  gearbox,  and  the  vertical 
fin,  had  separated  from  the  helicopters 
in-flight.  In  both  cases,  inspection  of  the 
retrieved  tailbooms  confirmed  that  the 
tailbooms  had  been  struck  at  least  three 
times  by  the  rotating  tail  rotor  blades. 
The  specific  cause  of  these  two  in-flight 
tail  rotor  blade  strikes  against  the 
tailboom  has  not  been  determined; 
however,  flight  test  data  indicated  that 
tail  rotor  blade  strikes  were  more  likely 
to  occur  at  higher  airspeeds  and 
altitudes.  The  data  indicated  that  the 
cause  of  the  tail  rotor  strikes  is  excessive 
tail  rotor  blade  flapping.  The  reason  for 
the  excessive  tail  rotor  blade  flapping  is 
unknown,  but  it  may  be  aggravated  by 
left  pedal  input.  Excessive  tail  rotor 
flapping,  if  not  corrected,  could  result  in 
the  tail  rotor  blades  striking  the 
tailboom,  separation  of  the  aft  section  of 
the  tailboom  with  the  tail  rotor  gearbox 
and  vertical  fin,  and  subsequent  loss  of 
control  of  the  helicopter.  Transport 
Canada,  which  is  the  airworthiness 
authority  for  Canada,  issued  AD  CF-98- 
36,  dated  September  25, 1998,  to  require 
that  the  airspeed  be  reduced  to 
minimize  the  risk  of  a  tailboom  strike 
during  flight.  After  the  issuance  of 
Priority  Letter  AD  98-20-41,  BHTC 
issued  Technical  Bulletin  No.  407^98- 
13,  dated  December  12, 1998  (TB), 
which  recommended  a  reduction  in  Vne 
of  only  15  KIAS  with  the  installation  of 
a  left  pedal  stop  to  limit  maifimiiTT^  tail 
rotor  blade  pitch 

Transport  Canada  then  further 
notified  the  FAA  that  an  unsafe 
condition  may  continue  to  exist  on 
BHTC  Model  407  helicopters.  Transport 
Canada  advised  that  installing  the  tsdl 
rotor  pitch-limiting  left-pedal  stop  in 
accordance  with  the  TB  and  further 
reducing  the  Vne  is  required  to 
minimize  the  risk  of  a  tailboom  strike 
during  flight.  Transport  Canada 
classified  the  TB  as  mandatory,  and 
issued  AD  CF-98-36R3,  dated  March  5, 
1999,  in  order  to  assure  the  continued 
airworthiness  of  these  helicopters  in 
Canada.  That  action  was  prompted  by  a 
third  accident  involving  an  in-flight  tail 
rotor  blade  strike  against  the  tailboom 
on  BHTC  Model  407  helicopters.  The 
pilot  in  this  latest  accident  reported  that 
the  helicopter  was  in  straight  and  level 
cruise  flight  at  110  KIAS  in  non- 
turbulent  conditions  when  the 
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helicopter  experienced  an 
uncommanded  left  pedal  hardover.  The 
pilot  reported  that  this  uncommanded 
full  left  pedal  movement  was  followed 
by  a  loud  "bang"  and  then  a  loss  of 
directional  control  of  the  helicopter. 
Subsequent  inspection  of  the  helicopter 
revealed  that  the  aft  section  of  the 
tailboom,  including  the  tail  rotor,  the 
tail  rotor  gearbox,  and  the  vertical  fin, 
had  separated  from  the  helicopter  in- 
flight. This  helicopter  did  not  have  the 
tail  rotor  pitch-limiting  left-pedal  stop 
installed. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
BHTC  Model  407  helicopters  of  the 
same  type  design,  the  FAA  issued 
Priority  Letter  AD  99-06-15  to 
supersede  Priority  Letter  AD  98-20-41. 
Priority  Letter  AD  99-0&-15  requires, 
before  further  flight,  installing  a  tail 
rotor  pitch-limiting  left-pedal  stop  and 
adjusting  the  rigging  of  the  directional 
controls,  installing  a  new  airspeed 
limitation  placard,  marking  a  new  Vne 
limit  of  100  knots  indicated  airspeed  on 
all  airspeed  indicators,  and  revising  the 
RFM  to  reduce  the  airspeed  limitation 
further  and  to  maintain  the  previously 
revised  yaw-operational  limitations.  The 
priority  letter  AD  is  intended  to  prevent 
the  tail  rotor  blades  from  striking  the 
tailboom,  which  could  result  in 
separation  of  the  aft  section  of  the 
tailboom  with  the  tail  rotor  gearbox  and 
vertical  fin,  and  subsequent  loss  of 
control  of  the  helicopter.  The  actions 
specified  by  the  superseding  priority 
letter  AD  are  required  to  be 
accomplished  in  accordance  with  the 
TB  described  previously.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  imsafe  condition  can  adversely 
affect  the  structural  integrity  of  the 
helicopter.  Therefore,  installing  a  tail 
rotor  pitch-limiting  left-pedal  stop, 
installing  a  new  airspeed  limitation 
placard,  marking  a  new  Vne  limit  on  all 
airspeed  indicators,  and  revising  the 
RFM  are  required  prior  to  further  flight, 
and  this  AD  must  be  issued 
immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to4he  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  March  9,  1999  to  all 
known  U.S.  owners  and  operators  of 
BHTC  Model  407  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 


Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

The  FAA  estimates  that  200 
helicopters  of  U.S.  registry  will  be 
effected  by  this  AD,  that  it  will  take 
approximately  2  work  hours  per 
helicopter  to  accomplish  the  required 
actions,  and  the  average  labor  rate  is  $60 
per  work  hour.  Required  parts  will  cost 
approximately  $245  per  helicopter. 
Based  on  these  figures  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $73,000. 

Comments  Invited 

Although  this  action  is  in  form  of  a 
final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  conunent  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule 
submitting  such  vmtten  data,  views,  or 
argimients  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conmients, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 
Comments  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-16-AD."  The 
postcard  will  be  stamped  and  retiimed 
to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 


not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  xmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1997).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regiUatory  evaluation  will  be  prepared 
and  placed  in  the  Rides  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  bom  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  die 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  99-06-15  Bell  Helicopter  Textron 
Canada:  Amendment  39-11111.  Docket  No. 
99-SW-16-AD. 

Applicability:  Model  407  helicopters, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (1)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
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Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

To  prevent  the  tail  rotor  blades  from 
striking  the  tailboom,  which  could  result  in 
separation  of  the  aft  section  of  the  tailboom 
with  the  tail  rotor  gearbox  and  vertical  fin, 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 


(a)  Install  a  stop  that  limits  the  maximum 
distance  that  the  left  pedal  can  travel  in 
accordance  with  Part  I  of  the 
Accomplishment  Instructions  in  Bell 
Helicopter  Textron  Canada  Technical 
Bulletin  407-98-13,  dated  December  12, 
1998  (TB). 


Figure.— 407  Airspeed  Limitations-Knots- 

IAD  99-06-15] 


(b)  Adjust  the  rigging  of  the  directional 
controls  in  accordance  with  Part  11  of  the 
Accomplishment  Instructions  in  the  TB. 

(c)  Install  the  airspeed  limitation  placard 
shown  in  Figure  1  of  this  AD  so  that  it 
completely  covers  and  obscures  the  airspeed 
limitation  placard,  P/N  407-070-201-103. 
Ensure  that  the  replacement  placard  is  at 
least  2Vi6-inches  tall  and  3°/ie-inche8  long. 
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Maximum  Autorotation  VNE  100  KIAS 


OAT 

Pressure  Altitude  FT  X  1000 

C 

0 

2 

4 

6 

8 

10 

12 

14 

16 

18 

20 

52  

40 

96 
100 
100 
100 
100 

97 

93 

95 

100 

100 

100 

93 

88 
91 
95 
100 
100 
88 

■•■■••••■■■••• 



1 

20 

-20""""ZZZZZ. 
-40 

86 

90 

95 

100 

83 

81 
85 
90 
95 
79 

76 
80 
85 
90 
74 

76 
80 
85 
70 

71 
75 
80 
65 

66 
70 
75 
61 

61 
65 
70 

60 
65 

(d)  Install  a  redline  at  a  Vne  of  100  KIAS 
on  all  airspeed  indicators.  Remove  or  obscure 
any  previously  installed  lines  or  acres  above 
100  KIAS.  If  the  redline  is  installed  on  the 
instrument  glass,  also  install  a  slippage  mark 
on  the  glass  and  on  the  isntrument  case. 

(e)  Add  the  following  statement  to  the 
Limitations  section  of  the  Rotorcraft  Flight 
Manual  (RFM):  When  operating  at  an 
airspeed  of  60  to  100  KIAS,  maintain  yaw 
trim  within  one  ball  diameter  of  the  centered 
position  of  the  turn  and  bank  (slip)  indicator, 
and  avoid  sudden  or  large  directional  control 
inputs  in  flight. 

(f)  Mark  the  airspeed  limitations  placard  in 
Figure  1-3  in  the  RFM  to  indicate  that  it  has 
been  superseded  by  this  AD,  and  insert  a 
copy  of  this  AD  into  the  RFM.  Also,  mark  the 
airspeed  indicator  in  Figure  1-5  of  the  RFM 
to  indicate  a  Vne  of  100  KIAS. 

(g)  This  AD  revises  the  limitations  section 
of  BHTC  Model  407  RFM  by  replacing  sheet 
1  of  Figure  1-3  in  the  RFM  with  Figure  1  of 
this  AD,  revising- sheet  3  of  Figure  1-5  of  the 
RFM,  and  adding  an  operational  limitation 
for  allowable  yaw  trim  and  directional 
control  input. 

(h)  Report  any  unconmianded  right  yaw, 
uncommanded  movement  of  the  pedals 
during  flight,  or  tail  rotor  blade  contact  with 
the  tailboom  within  24  hours  of  the 
occurence  to  the  Manager,  Rotorcraft 
Certification  Office,  telephone  (817)  222- 
5170.  Reporting  requirements  have  been 
approved  by  the  Office  of  Management  and 
Budget  and  assigned  OMB  control  number 
2120-0056. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  FAA.  Operators  shall 
submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Rotorcraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of  . 
compliance  with  this  AD,  if  any,  may  be 


obtained  from  the  Rotorcraft  Certification 
Office. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  Uiis 
AD  can  be  accomplished,  provided  they  are 
for  a  one-time  ferry  flight  without  passengers, 
and  that  airspeed  during  the  flight  does  not 
exceed  60  KIAS.  For  helicopters  with  a  left- 
pedal  stop  installed  in  accordance  with  the 
TB,  the  airspeed  must  not  exceed  100  KIAS 
for  a  one-time  ferry  flight  without  passengers. 

(k)  The  modifications  shall  be  done  in 
accordance  with  Parts  I  and  II  of  the 
Accomplishment  Instructions  in  Bell 
Helicopter  Textron  Canada  Technical 
Bulletin  407-98-13,  dated  December  12, 
1998.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bell  Helicopter  Textron  Canada,  12,800 
Rue  de  I'Avenir,  Mirabel,  Quebec  JONlLO, 
telephone  (800)  463-3036,  fax  (514)  433- 
0272.  Copies  may  be  inspected  at  the  FAA, 
Office  of  the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd..  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(1)  This  amendment  becomes  effective  on 
April  22, 1999,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  99-06-15, 
issued  March  9, 1999,  which  contained  the 
requirements  of  this  amendment. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  CF-98- 
36R3,  dated  March  5, 1999. 


Issued  in  Fort  Worth,  Texas,  on  March  30, 
1999. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  99-8407  Filed  4-6-99;  8:45  am] 

mXMQ  CODE  4»10-1»-«l 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

PockM  No.  97-NIII-04-AO;  AmandmMrt 
3»-111 09;  AD  99-08-04] 

BIN  2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  DHC-8-100,  -200,  and  -300 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
DHC-8-100,  -200.  and  -300  series 
airplanes,  that  requires  modification  of 
the  flight  compartment  door;  repetitive 
inspections  for  wear  of  the  flight 
compartment  door  hinges  following 
modification;  and  repair  or  replacement 
of  the  hinges  with  new  hinges,  if 
necessary.  This  amendment  is  prompted 
by  a  report  that  the  door  lock 
mechanism  of  the  flight  compartment 
door  jammed  and  could  not  be  opened 
using  the  alternate  release  mechanism. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the 
alternate  release  mechanism  of  the  flight 
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compartment  door,  which  could  delay 
or  impede  the  evacuation  of  the 
flightcrew  during  an  emergency.  Such 
failvu^  also  could  residt  in  the 
flightcrew  not  being  able  to  assist 
passengers  in  the  event  of  an 
emergency. 

DATES:  Effective  May  12. 1999. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  12, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rides  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA.  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office.  10  Fifth  Street, 
Third  Floor,  VaUey  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ezra 
Sasson,  Aerospace  Engineer,  Systems 
and  Equipment  Branch,  ANE-172,  FAA, 
New  York  Aircraft  Certification  Office, 
Engine  and  Propeller  Directorate,  10 
Fifth  Street,  Third  Floor,  Valley  Stream. 
New  York  11581;  telephone  (516)  256- 
7520;  fax  (516)  568-2716. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  DHC-8-100,  -200.  and  -300 
series  airplanes  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  August  5. 1998  (63  FR 
41741).  That  action  proposed  to  require 
modification  of  the  flight  compartment 
door;  repetitive  inspections  for  wear  of 
the  flight  compartment  door  hinges 
following  modification;  and  repair  or 
replacement  of  the  hinges  with  new 
hinges,  if  necessary. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  Proposed  Rule 

One  commenter  supports  the 
proposed  rule. 


Request  to  Revise  Applicability 
Statement 

One  commenter  requests  that  the 
applicability  statement  of  the  proposed 
AD  be  revised  to  reflect  the  effectivity 
listing  specified  in  Bombardier  Service 
Bulletin  S.B.  8-52-39.  Revision  'D,' 
dated  February  27, 1998  (i.e..  Model 
DHC-8  series  airplanes  having  serial 
niunbers  003  through  433  inclusive, 
except  serial  numbers  269,  408,  and 
413).  The  commenter  points  out  that 
paragraph  (a)  of  the  proposed  AD 
requires  accomplishment  of  the 
modification  specified  in  the  subject 
service  bulletin. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  applicability 
statement  of  the  original  NPRM  [which 
was  published  in  the  Federal  Register 
on  July  11. 1997  (62  FR  37170)]  read, 
"Model  DHC-8-100,  -200,  and  -300 
series  airplanes  having  serial  nimibers  3 
through  433  inclusive,  excluding  serial 
numbers  269,  408,  and  418;  certificated 
in  any  category."  The  FAA  revised  the 
applicability  of  the  supplemental  NPRM 
in  consonance  with  the  Canadian 
airworthiness  directive  CF-96-20R2, 
dated  July  16, 1997.  This  revision  was 
made  because  the  supplemental  NPRM 
was  revised  to  add  repetitive 
inspections  for  wear  of  the  flight 
compartment  door  hinges  follovdng 
accomplishment  of  the  required 
modification.  These  new  repetitive 
inspections  must  be  accomplished  on 
all  affected  airplanes  having  serial 
numbers  3  and  subsequent,  regardless  of 
whether  the  airplane  has  been  modified. 

Explanation  of  Changes  Made  to 
Supplemental  NPRM 

The  FAA  has  revised  the  final  rule  to 
reflect  the  corporate  name  change  of  de 
Havilland,  Inc.  to  Bombardier,  Inc. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  vdth  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
the  FAA  that  it  currently  is  developing 
a  modification  that  will  eliminate  the 
need  for  the  repetitive  inspections  for 
wear  of  the  flight  compartment  door 
hinges.  Once  this  modification  is 
developed,  approved,  and  available,  the 


FAA  may  consider  additional 
ndemaking. 

Cost  Impact 

The  FAA  estimates  that  133 
Bombardier  Model  DHC-8-100,  -200, 
and  -300  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

It  will  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
required  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$31,920,  or  $240  per  airplane. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $15,960,  or 
$120  per  airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiire  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regidations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  nUe  does 
not  have  svifficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  xmder 
Executive  Order  12866;  (2)  is  not  a 
"significant  nde"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  m  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-08-04    Bombardier,  Inc.  (Formerly  de 
Havilland,  Inc.):  Amendment  39-11109. 
Docket  97-NM-04-AD. 

Applicability:  Model  DHC-8-100,  -200, 
and  -300  series  airplanes  having  serial 
numbers  3  and  subsequent;  certiflcated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  hilure  of  the  alternate  release 
mechanism  of  the  flight  compartment  door, 
which  could  delay  or  impede  the  evacuation 
of  the  flightcrew  auid  passengers  during  an 
emergency,  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  modify  the  lower  hinge  assembly 
and  main  door  latch  (Modification  8/2337)  of 
the  flight  compartment  door,  in  accordance 
with  Bombardier  Service  Bulletin  S.B.  Q-52- 
39,  Revision  'D,'  dated  February  27, 1998. 

Note  2:  Modification  of  the  flight 
compartment  door  accomplished  prior  to.  the 
effective  date  of  this  AD  in  accordance  with 
Bombardier  Service  Bulletin  S.B.  8-52-39, 
dated  August  30, 1996;  Revision  'A,'  dated 
October  31, 1996;  Revision  'B,'  dated  July  4, 
1997;  or  Revision  'C,'  dated  September  1, 
1997;  is  considered  acceptable  for 
compliance  with  the  modification  required 
by  paragraph  (a)  of  this  AD. 

(b)  Within  800  flight  hours  after 
accomplishment  of  the  modification  required 
by  paragraph  (a)  of  this  AD,  inspect  the  hinge 
areas  around  the  hinge  pin  holes  of  the  flight 
compartment  door  for  wear,  in  accordsmce 
with  Bombardier  Service  Bulletin  S.B.  8—52- 


39,  Revision  'C,'  dated  September  1, 1997,  or 
Revision  'D,'  dated  February  27, 1998. 

(1)  If  no  wear  is  detected,  or  if  the  wear  is 
less  than  or  equal  to  0.020  inch  in  depth, 
repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  800  flight  hours. 

(2)  If  any  wear  is  detected  and  its 
dimension  around  the  hinge  pin  holes  is  less 
than  0.050  inch  and  greater  than  0.020  inch 
in  depth,  prior  to  further  flight,  perform  the 
applicable  corrective  actions  specified  in  the 
service  bulletin.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  800  flight 
hours. 

(3)  U  any  wear  is  detected  and  its 
dimension  around  the  hinge  pin  holes  is 
greater  than  or  equal  to  0.050  inch  in  depth, 
prior  to  further  flight,  replace  the  worn 
hinges  with  new  hinges  in  accordance  with 
the  service  bulletin.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  800  flight 
hours. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regiilations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accompUshed. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Bombardier  Service  Bulletin  S.B.  8-52- 
39,  Revision  'C  dated  September  1, 1997, 
and  Bombardier  Service  Bulletin  S.B.  8-52- 
39,  Revision  'D,'  dated  February  27, 1998;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor.  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-96- 
20R2,  dated  July  16, 1997. 

(f)  This  amendment  becomes  effective  on 
May  12, 1999. 


Issued  in  Renton,  Washington,  on  March 
30,  1999. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-8328  Filed  4-6-99;  8:45  am] 

BHJJNO  CODE  4010-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  98-NM-110-AD;  Amendinwit 
39-11110;  AD  9»-08-05] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  and  C-9  (Military) 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 

new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9  and  C-9  (military) 
series  airplanes.  This  amendment 
requires  repetitive  inspections  to  detect 
fatigue  cracking  of  the  fuselage  frames 
and  longerons  16R  and  17R  above  the 
forward  lower  cargo  door,  repair,  if 
necessary;  and  modification  of  the 
fuselage  frames  and  longerons,  if 
necessary,  and  follow-on  repetitive 
inspections  to  detect  fatigue  cracking  of 
the  skin  adjacent  to  the  modification. 
This  amendment  is  prompted  by 
niunerous  instances  of  fatigue  cracking 
of  the  fuselage  frames  and  longerons. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  fatigue  cracking  of 
the  fuselage  frames  and  longerons  16R 
and  17R,  which  coiUd  result  in  reduced 
structiuvl  integrity  of  the  airplane. 
DATES:  Effective  May  12, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  12, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  The  Boeing  Commercial  Aircraft 
Group,  Douglas  Products  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
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Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mina,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramoimt  Boulevard,  Lakewood, 
California  90712^137;  telephone  (562) 
627-5324;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9  and  C-9  (military) 
series  airplanes  was  published  in  the 
Federal  Register  on  April  27, 1998  (63 
FR  20548).  That  action  proposed  to 
require  repetitive  inspections  to  detect 
fatigue  cracking  of  the  fuselage  frames 
and  longerons  16R  and  17R  above  the 
forward  lower  cargo  door;  repair,  if 
necessary;  and  modification  of  the 
fuselage  frames  and  longerons,  if 
necessary,  and  follow-on  repetitive 
inspections  to  detect  fatigue  cracking  of 
the  skin  adjacent  to  the  modification. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  indicates  that  it  is  not 
affected  by  the  proposed  rule. 

Request  To  Extend  Compliance  Time 

One  commenter  requests  that  the  FAA 
extend  the  proposed  compliance  time 
for  the  initial  inspection  from  30,000 
total  landings,  or  within  3,000  landings 
after  the  effective  date  of  this  AD 
(whichever  occurs  later),  to  30,000  total 
landings,  or  within  3.500  landings  after 
the  effective  date  of  this  AD  (whichever 
occurs  later).  The  commenter  indicates 
that  the  3,000-landing  time  limit  will 
cause  scheduling  problems  and  will 
adversely  affect  operators.  The 
commenter  also  states  that  an  additional 
500  landings  would  assure  a  smooth 
transition  into  the  operators' 
maintenance  program  and  would  not 
cause  additional  safety  concerns. 

The  FAA  does  not  concur  with  the 
commenter's  request.  In  developing  an 
appropriate  compliance  time  for  the 
initial  inspection,  the  FAA  considered 
not  only  the  degree  of  urgency 
associated  with  addressing  the  fatigue 
cracking  of  the  fuselage  frames  and 
longerons,  but  other  factors  as  well. 
Those  factors  include  the 


recommendations  of  the  manufactiner, 
and  the  practical  aspect  of 
accomplishing  the  initial  inspection 
v\rithin  an  interval  of  time  coinciding 
with  normal  scheduled  maintenance  for 
the  majority  of  the  affected  operators.  In 
that  regard,  the  commenter  did  not 
provide  any  data  to  substantiate  that  an 
extension  of  the  compliance  time  would 
not  compromise  safety.  In  view  of  those 
factors,  and  the  amount  of  time  that  has 
already  elapsed  since  issuance  of  the 
notice  of  proposed  rulemaking,  the  FAA 
has  determined  that  further  delay  of  this 
inspection  is,  in  general,  not 
appropriate.  The  FAA  may.  however, 
approve  a  request  for  an  adjustment  of 
the  compliance  time  under  the 
provisions  of  paragraph  (e)  of  this  final 
rule  if  data  are  submitted  to  substantiate 
that  such  an  adjustment  would  provide 
an  equivalent  level  of  safety. 

Request  To  Extend/Eliminate  Repetitive 
Inspection  Interval  for  Modified 
Airplanes 

One  commenter  requests  that  the 
proposed  repetitive  inspection  interval 
for  modified  airplanes  be  extended  or 
eliminated.  The  commenter  states  that 
incorporation  of  the  modification  of  the 
fuselage  frames  and  longerons  16R  and 
17R  above  the  forward  cargo  door,  in 
accordance  with  McDonnell  Douglas 
Service  Bulletin  DC9-53-267.  dated 
October  20, 1997,  will  improve  the 
fatigue  design  of  the  longeron-to-fi^me 
attach  points,  thereby  decreasing  the 
probability  of  frame  and  longeron 
cracking  that  coidd  result  in  secondary 
damage  to  the  fuselage  skin.  The 
commenter  edso  states  that 
accomplishing  the  preventative 
modification  should  allow  the  repetitive 
inspection  interval  to  be  increased  or 
should  eliminate  the  need  for  repetitive 
inspections. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA  has 
coordinated  this  issue  with  the 
manufactxner  and  has  determined  that 
the  repetitive  inspections  for  modified 
airplanes  are  necessary  to  ensure  an 
adequate  level  of  safety  for  the  transport 
airplane  fleet.  The  cracking  of  the 
fuselage  skin  adjacent  to  the 
modification  above  the  forward  lower 
cargo  door  is  fatigue-related,  and  the 
19,000-landing  repetitive  inspection 
intervals  were  calculated  based  on 
fatigue  and  damage  tolerance  analysis. 
Therefore,  no  change  to  the  final  rule  is 
necessary  in  this  regard. 

Request  Credit  for  Previously 
Accomplished  Work 

Two  conunenters  request  credit  for 
prior  accomplishment  of  the  proposed 
initial  inspection.  The  conunenters  state 


that  dociunented  inspections  were 
accomplished  previously  in  accordance 
with  AD  94-03-01,  amendment  39- 
8807  (59  FR  6538,  February  11. 1994). 
or  AD  96-13-03,  amendment  39-9671 
(61  FR  31009,  June  19, 1996),  per 
supplemental  inspection  document 
(SID)  Report  No.  L26-008,  Section  02, 
Volume  n,  Chapter  53-10-01,  dated 
November  1987,  using  the  same 
inspection  method  cited  in  the  proposed 
AD,  and  in  accordance  with  McJDonnell 
Douglas  Service  Bulletin  DC9-53-267, 
which  was  cited  as  the  appropriate 
source  of  service  information  for 
accomplishment  of  the  initial 
inspection. 

The  FAA  concins  with  the 
conunenters'  requests  that  an  initial 
inspection  accomplished  prior  to  the 
effective  date  of  this  AD  in  accordance 
witii  AD  94-03-01  or  AD  96-13-03  is 
acceptable  for  compliance  with  the 
initial  inspection  requirement  in  the 
final  rule.  However,  the  FAA  notes  that 
operators  are  always  given  credit  for 
work  accomplished  previously  if  the 
work  is  performed  in  accordance  with 
the  existing  AD  by  means  of  the  phrase 
in  the  compliance  section  of  the  AD  that 
states,  "Required  as  indicated,  imless 
accomplished  previously."  Therefore, 
no  change  to  the  final  rule  is  necessary 
in  this  regard. 

Request  To  Revise  Paragraph  (b)(1)  of 
the  Proposed  Rule 

One  commenter  requests  that 
paragraph  (b)(1)  of  the  proposed  rule  be 
revised  to  read,  "Option  1.  Repeat  the 
visual  inspections  in  accordance  with 
McDonnell  Douglas  Service  Bulletin 
DC9-53-267,  dated  October  20. 1997. 
Paragraph  3.B.  (SID  Report  No.  L26-008, 
Voliune  n.  Chapter  53-10-08,  dated  July 
1997)."  The  commenter  states  that 
paragraph  (b)(1)  of  the  proposal  is 
unclear  because  the  service  bulletin 
does  not  specify  the  inspection 
procedure  for  the  repetitive  inspections. 

The  FAA  concurs  that  clarification 
should  be  provided.  The  intent  of 
paragraph  (b)(1)  is  that  operators  repeat 
the  visual  inspection  required  by 
paragraph  (a)  of  the  AD.  That  paragraph 
requires  accomplishment  of  the  visual 
inspection  specified  in  paragraph  3.B.I. 
of  the  Accomplishment  Instructions  of 
the  service  bulletin  referenced  by  the 
commenter.  Additionally,  paragraph 
3.B.I.  of  the  service  bulletin  points  to 
the  SID  report  identified  by  the 
commenter.  For  clarification  pinposes, 
the  FAA  has  revised  paragraph  (a)  of  the 
final  rule  to  reference  paragraph  3.B.I. 
of  the  service  bulletin.  In  addition,  the 
FAA  has  revised  paragraph  (b)(1)  of  the 
final  rule  to  specify  that  the  visual 
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inspection  to  be  repeated  is  that 
required  by  paragraph  (a)  of  this  AD. 

Request  To  Revise  Paragraphs  (b)(2). 
and  (c)  of  the  Proposed  Rule 

This  same  commenter  requests  that 
paragraphs  (b)(2)  and  (c)  of  the  proposed 
rule  be  revised  to  define  the  inspection 
area  and  give  operators  the  option  to 
inspect  the  fuselage  skin  either 
internally  or  externally.  The  commenter 
interprets  the  repetitive  inspection 
requirements  of  these  paragraphs  as 
being  limited  to  the  fuselage  skin  only, 
as  shown  ia  the  shaded  area  in  SID 
Report  No.  L26-O08,  Volume  II,  Chapter 
53-10-08,  dated  July  1997,  which  does 
not  include  the  longerons  or  frames. 

The  FAA  concurs  that  clarification 
should  be  provided.  The  visual 
inspection  specified  in  paragraphs  (b)(2) 
and  (c)  of  this  AD  is  required  to  be 
accomplished  in  accordance  with  the 
inspection  procedure  specified  in 
McDonnell  Douglas  Service  Bulletin 
DC9-53-267,  dated  October  20, 1997. 
The  intent  of  that  inspection  is  to  detect 
fatigue  cracking  of  the  fuselage  skin 
adjacent  to  the  modification.  The  only 
method  for  such  inspection  is  an 
internal  visual  inspection  of  the  inboard 
side  of  the  fuselage,  as  specified  in  SID 
Report  No.  L26-008,  Volume  II,  Chapter 
53-10-08,  dated  July  1997  (which  is 
referenced  in  the  service  bulletin  as  the 
appropriate  inspection  procedure  for 
accomplishment  of  the  visual 
inspection).  Any  crack  will  initiate  at 
the  fiames  and  longerons,  and  the  repair 
area  cannot  be  seen  from  the  outside. 
Therefore,  the  inspection  must  be 
accomplished  internally  to  detect 
cracking  of  the  skin  adjacent  to  the 
repair. 

For  clarification  piuposes,  the  FAA 
has  revised  paragraph  (b)(2)  of  the  final 
rule  to  reference  paragraph  3.B.I.D.  of 
the  Accomplishment  Instructions  of  the 
service  bulletin.  Paragraph  (c)  of  the 
final  rule  also  has  been  revised  to 
reference  paragraph  3.B.1.D.(5)  of  the 
Accomplishment  Instructions  of  the 
service  bulletin.  [Paragraphs  3.B.I.D. 
and  3.B.1.D.(5)  reference  the  SID 
specified  above  for  accomplishment  of 
the  visual  inspection.] 

Request  To  Allow  Operator  Approval  of 
Certain  Repairs 

The  same  commenter  requests  that  the 
FAA  revise  paragraphs  (b)(2)(ii)  and 
(c)(2)  of  the  proposed  AD  to  permit 
repairs  of  any  cracked  structure  found 
on  subsequent  inspections  to  be 
accomplished  by  Uie  operators  in 
accordance  with  FAA-approved  data, 
rather  than  in  accordance  data  approved 
by  the  Manager  of  the  Los  Angeles 
Aircraft  Certification  Office  (ACQ), 


FAA,  Transport  Airplane  Directorate. 
The  commenter  states  that  the  findings 
and  repair  methods  could  be  submitted 
to  the  Los  Angeles  ACO  for  subsequent 
review. 

The  FAA  does  not  concur  with  the 
commenter's  request.  Access  to  the  type 
design  data  is  needed  for  repair  data 
approval,  and  operators  do  not  have 
such  access.  Therefore,  the  FAA  has 
determined  that  to  maintain  an 
acceptable  level  of  safety  for  the  affected 
fleet,  repair  or  modification  of  any 
cracked  structure  referenced  in 
paragraphs  (b)(2)(ii)  and  (c)(2)  of  this 
AD  must  be  approved  by  the  Manager, 
Los  Angeles  AGO.  No  change  to  the 
final  rule  is  necessary  in  this  regard. 

Explanation  of  Changes  to  Final  Rule 

Paragraph  (d)  of  the  final  rule  has 
been  revised  to  provide  clarification. 
The  revised  paragraph  states  that 
accomplishment  of  the  inspection 
requirements  of  this  AD  constitutes 
terminating  action  for  inspections  of 
Principal  Structiu-al  Element  53.09.055A 
(defined  in  McDonnell  Douglas  Report 
No.  L26-008,  DC-9  Supplemental 
Inspection  Document,  Report  No.  L26- 
008,  Section  2  of  Volume  111-95,  dated 
September  1995).  As  a  result  of  this 
revision,  the  FAA  also  has  removed 
NOTE  2  of  the  proposal;  this  note  is  no 
longer  necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  nile  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  887 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
582  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  It  will  take 
approximately  1  work  horn  per  airplane 
to  accomplish  the  required  inspection, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  this  figure,  the  cost 
impact  of  the  inspection  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $34,920,  or  $60  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figiire  discussed 
above  is  based  on  assiimptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 


Should  an  operator  be  required  to 
accomplish  the  modification,  it  would 
take  approximately  4  work  hours  per 
airplane  to  accomphsh,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $860  or  $713  per 
airplane,  depending  on  the  service  kit 
purchased.  Based  on  these  figures,  the 
cost  impact  of  the  modification  is 
estimated  to  be  as  high  as  $1,100  and  as 
low  as  $953  per  airplane. 

Should  an  operator  be  required  to 
accomplish  the  follow-on  inspection  of 
the  fuselage  skin,  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  inspection,  at  an 
average  labor  rate  of  $60  per  work  horn-. 
Based  on  this  figxu«,  the  cost  impact  of 
the  follow-on  inspection  on  U.S. 
operators  is  estimated  to  be  $60  per 
airplane,  per  inspection  cycle. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedines  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regiilatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-08-05    McDonnell  Douglas:  Amendment 
39-11110.  Docket  98-NM-llO-AD. 

Applicability:  Model  DC-9  and  C-9 
(military)  series  airplanes,  as  listed  in 
McDonnell  Douglas  Service  Bulletin  DC9- 
53-267,  dated  October  20. 1997;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  fuselage 
ft-ames  and  longerons  16R  and  17R,  which 
could  result  in  reduced  structural  integrity  of 
the  airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  30,000  total 
landings,  or  within  3,000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  visual  inspection  to  detect 
fatigue  cracking  of  the  fuselage  frames  and 
longerons  16R  and  17R  above  the  forward 
lower  cargo  door,  in  accordance  with 
paragraph  3.B.I.  of  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Service 
Bulletin  DC9-53-267,  dated  October  20, 
1997. 

(b)  Condition  Mf  no  cracking  is  detected 
during  the  inspection  required  by  paragraph 
(a)  of  this  AD,  accomplish  the  requirements 
of  either  paragraph  (b)(1)  or  {b)(2)  of  this  AD, 
in  accordance  with  McDonnell  Douglas 
Service  Bulletin  DC9-53-267,  dated  October 
20,  1997. 

(1)  Option  1.  Repeat  the  visual  inspection 
required  by  paragraph  (a)  of  this  AD 
thereafter  at  intervals  not  to  exceed  19,000 
landings.  Or 

(2)  Option  2.  Prior  to  further  flight,  modify 
the  fuselage  fi^mes  and  longerons  16R  and 
17R.  Prior  to  the  accumulation  of  19,000 
landings  after  accomplishment  of  the 
modification,  perform  the  visual  inspection 
specified  in  paragraph  3.B.I.D.  of  the 
Accomplishment  Instructions  of  the  service 
bulletin  to  detect  fatigue  cracking  of  the  skin 
adjacent  to  the  modification. 

(i)  If  no  cracking  is  detected,  repeat  the 
visual  inspection  thereafter  at  intervals  not  to 
exceed  19,000  landings. 


(ii)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 

(c)  Condition  2.  If  any  cracking  is  detected 
during  the  inspection  required  by  paragraph 
(a)  of  this  AD,  prior  to  further  flight,  repair 
the  cracked  area  and  modify  the  fuselage 
frames  and  longerons  16R  and  17R;  in 
accordance  wiA  McDonnell  Douglas  Service 
Bulletin  DC9-53-267,  dated  October  20, 
1997.  Prior  to  the  accumulation  of  19,000 
landings  after  accomplishment  of  the 
modification,  perform  the  visual  inspection 
specified  in  paragraph  3.B.1.D.(5)  of  the 
Accomplishment  Instructions  of  the  service 
bulletin  to  detect  fatigue  cracking  of  the  skin 
adjacent  to  the  modification,  in  accordance 
with  the  service  bulletin. 

(1)  If  no  cracking  is  detected,  repeat  the 
visual  inspection  thereafter  at  intervals  not  to 
exceed  19,000  landings. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Meuiager,  Los 
Angeles  AGO. 

(d)  Accomplishment  of  the  inspections 
required  by  this  AD  constitutes  terminating 
action  for  the  inspections  of  Principal 
Structural  Element  53.09.055A  (reference 
McDonnell  Douglas  Model  DC-9 
Supplemental  Inspection  Document,  Report 
No.  L26-008,  Section  2  of  Volume  III-95, 
dated  September  1995),  as  required  by  AD 
96-13-03,  amendment  3&-9671. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  conunents  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Los  Angeles  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  Except  as  provided  by  paragraphs 
(b)(2)(ii)  and  (c)(2)  of  this  AD,  the  actions 
shall  be  done  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  DC9-53-267,  dated 
October  20, 1997.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Aircraft 
Group,  Douglas  Products  Division,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical  Publications 
Business  Administration,  Dept.  C1-L51  (2- 
60).  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC. 


(h)  This  amendment  becomes  effective  on 
May  12, 1999. 

Issued  in  Renton,  Washington,  on  March 
30, 1999. 

Darrell  M.  Pederson, 
ActingManager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-8329  Filed  4-6-99;  8:45  am] 
BUJJNG  CODE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-SW-58-AD;  Amendment 
3»-1 11 12;  AD  99-08-06] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  SA.  3160,  SA.  31 6B,  SA. 
31 6C,  and  SA.  31 9B  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  nde;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Eurocopter  France  Model 
SA.  3160,  SA.  316B,  SA.  316C,  and  SA. 
319B  helicopters.  This  action  requires 
inspecting  the  spar  skin  and  main  rotor 
blade  (blade)  root  reinforcement  strip, 
area  for  a  bonding  separation,  corrosion, 
or  a  crack,  and  replacing  the  blade,  if 
necessary.  This  amendment  is  prompted 
by  the  in-flight  failm«  of  a  blade.  The 
actions  specified  in  this  AD  are 
intended  to  detect  a  bonding  separation, 
corrosion,  or  a  crack  in  the  area  of  the 
blade  root  reinforcement  strip,  which 
could  residt  in  failure  of  the  blade  and 
subsequent  loss  of  control  of  the 
helicopter. 
DATES:  Effective  April  22, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  22, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
May  7, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-58- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  American 
Eurocopter  Corporation,  2701  Fonum 
Drive,  Grand  Prairie,  Texas  75053-4005, 
telephone  (972)  641-3460,  fax  (972) 
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641-3527.  This  infonnation  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Richard  Monschke,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5116,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Basis  for  Issuing  This  AD 

The  Direction  Generale  De  L' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Model  SE.  3160, 
SA.  316B,  SA.  316C,  and  SA.  319B 
helicopters.  The  DGAC  advises  that,  due 
to  the  feilure  of  a  blade,  the  spar  skin 
and  blade  root  reinforcement  strip  area 
should  be  checked  for  separations, 
cracks,  and  corrosion. 

Eurocopter  France  has  issued 
Eurocopter  SA  316/319  Service  Bulletin 
No.  05.92  Revision  No.  1,  dated 
September  28, 1998  (SB).  That  SB 
specifies  an  inspection  for  bonding 
separation  in  the  area  along  the 
reinforcement  strip  using  a  tapping 
method,  and  a  visual  inspection  for 
cracks  or  corrosion  in  the  blade  root 
area  skin  using  a  3-to  7-power 
magnifying  glass.  The  DGAC  classified 
this  service  bulletin  as  mandatory  and 
issued  DGAC  AD  98-285-057(A),  dated 
July  15, 1998,  and  DGAC  AD  98-285- 
057(A)  Rl,  dated  December  16, 1998,  in 
order  to  assiue  the  continued 
airworthiness  of  these  helicopters  in 
France.  The  DGAC  AD's  require  the 
initial  inspection  within  25  flying  hours 
or  6  months,  the  Eurocopter  SB 
recommends  the  initial  inspection 
within  25  horns.  The  FAA  has 
determined  that  the  initial  inspection 
must  be  accomplished  before  further 
flight  to  ensure  public  safety. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pufsuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 


United  States.  Since  an  unsafe  condition 
has  been  identified  that  is  likely  to  exist 
or  develop  on  other  Einocopter  France 
Model  SE.  3160,  SA.  316B,  SA.  316C, 
and  SA.  319B  helicopters  of  the  same 
type  designs  registered  in  the  United 
States,  this  AD  is  being  issued  to  detect 
a  bonding  separation,  corrosion,  or  a 
crack  in  the  area  of  the  blade  root 
reinforcement  strip,  which  could  result 
in  failure  of  a  blade  and  subsequent  loss 
of  control  of  the  helicopter.  This  AD 
requires  inspecting  each  spar  skin  and 
blade  root  reinforcement  strip  area  for  a 
bonding  separation,  corrosion,  or  a 
crack,  and  replacing  the  blade  if  any 
bonding  separation,  corrosion,  or  a 
crack  is  foimd.  The  actions  are  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously.  The  short  compliance  time 
involved  is  required  because  the 
previously  described  critical  imsafe 
condition  can  adversely  affect  the 
structinal  integrity  of  the  helicopters. 
Therefore,  the  initial  inspections  are 
required  before  further  flight,  and  the 
repetitive  inspections  are  required  at 
intervals  not  to  exceed  100  hours  time- 
in-service  (TIS)  or  6  calendar  months, 
whichever  occurs  first,  and  this  AD 
must  be  issued  immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
on  this  AD  are  not  practical,  and  that 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Cost  Impact 

The  FAA  estimates  that  24  helicopters 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  1.5  work  hours  to  do 
the  visual  inspection,  and  16.0  hours  to 
replace  a  blade,  if  necessary,  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $40,000  per  helicopter. 
Based  on  these  figines,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $2,160  to  conduct  one 
inspection  of  the  fleet,  and  $40,960  per 
helicopter  to  replace  one  blade  (if 
necessary). 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rides  Docket  number  and  be  submitted 


in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  nde  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  woidd  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to    ' 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-58-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA's  Determination 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
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Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety.  Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  99-08-06    Eurocopter  France: 

Amendment  39-11112.  Docket  No.  98- 
SW-58-AD. 

Applicability:  Model  SE.  3160.  SA.  316B. 
SA.  316C.  and  SA.  319B  helicopters,  with 
main  rotor  blade,  part  numbers  (P/N) 
3160Sll-10000-all  part  numbers.  3160S11- 
30000-all  part  numbers.  3160Sll-35000-all 
part  numbers,  316OSll-40OO0-all  part 
numbers.  3160Sll-45000-all  part  numbers. 
3160Sll-50000-all  part  numbers,  and 
3160Sll-55000-all  part  numbers,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owmer/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  bonding  separation,  corrosion,  or 
cracks  in  the  area  of  a  main  rotor  blade 
(blade)  root  reinforcement  strip,  which  could 
result  in  failure  of  the  blade  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Before  further  flight,  and  afterwards  at 
intervals  not  tu  exceed  100  hours  time-in- 
service  or  6  calendar  months,  whichever 
occurs  first,  inspect  the  spar  skin  and  blade 
root  reinforcement  strip  area  for  a  bonding 
separation,  corrosion,  or  a  crack  in 
accordance  with  paragraphs  2. A  and  2.B  of 
the  Accomplishment  Instructions  in 
Eurocopter  SA  316/319  Service  Bulletin  No. 
05.92.  Revision  No.  1.  dated  September  28, 


1998  (SB),  except  operators  are  not  required 
to  contact  Eurocopter  if  an  anamoly  is  foimd. 

(b)  For  the  hatched  areas  (1.5  x  50mm  and 
10  X  100mm)  on  the  upper  and  lower 
surfaces  of  each  blade,  if  bonding  separation 
is  found,  replace  the  blade  with  an  airworthy 
blade  prior  to  further  flight  (refer  to  Figure 

1  of  the  SB). 

(c)  Bonding  separation  in  the  non-hatched 
area  (10  x  100mm)  of  the  upper  and  lower 
surfaces  of  each  blade  is  permissible  and 
must  be  inspected  using  the  tapping  method 
at  intervals  not  to  exceed  25  hours  time-in- 
service  to  monitor  possible  propagation. 
When  the  bonding  separation  reaches  the 
hatched  area,  the  blade  must  be  replaced 
with  an  airworthy  blade  (refer  to  Figure  1  of 
the  SB). 

(d)  Visually  inspect  for  a  crack  or  corrosion 
on  the  upper  and  lower  skin  in  the  100  x 
100mm  blade  root  area.  If  a  crack  or 
corrosion  is  detected,  replace  the  blade  with 
an  airworthy  blade  prior  to  further  flight 
(refer  to  Figure  1  of  the  SB). 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Standards 
Staff,  Rotorcraft  Directorate,  FAA.  Operators 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  conunent  and  then  send  it  to  the 
Manager,  Standards  Staff. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standards  Staff. 

(f)  Special  flight  permits  will  not  be  issued. 

(g)  Accomplish  the  inspections  in 
accordance  with  Eurocopter  SA  316/319 
Service  Bulletin  No.  05.92  Revision  No.  1, 
dated  September  28, 1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Eurocopter  Corporation,  2701  Forum  Drive, 
Grand  Prairie,  Texas  75053-4005,  telephone 
(972)  641-3460,  fax  (972)  641-3527.  Copies 
may  be  inspected  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW..  suite  700, 
Washington.  IXD. 

(h)  This  amendment  becomes  effective  on 
April  22,  1999. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(France)  AD  98-285-057{A),  dated  July  15, 
1998,  and  AD  98-285-057(A)Rl,  dated 
December  16, 1998. 

Issued  in  Fort  Worth,  Texas,  on  March  30, 
1999. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  99-8409  Filed  4-6-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-326-AD:  Amendment 
39-1 1105;  AD  99-08-01] 

RIN  212(>-AA64 

Airworthiness  Directives;  Boeing 
lyiodel  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  reqtiires  repetitive 
detailed  visual  inspections  for 
corrosion,  and  repetitive  high  frequency 
eddy  current  (HFEC)  inspections  for 
cracks,  of  the  upper  link  assembly  on 
the  nimiber  2  and  ntunber  3  engine 
struts,  and  corrective  actions,  if 
necessary.  This  amendment  is  prompted 
by  reports  of  corrosion  and  cracks 
located  at  the  four  fasteners  that  attach 
to  the  aft  end  to  the  upper  link  assembly 
on  the  number  2  and  number  3  engine 
struts.  The  actions  specified  by  this  AD 
are  intended  to  prevent  failure  of  the 
upper  link  due  to  cracking  or  corrosion, 
subsequent  damage  to  other  strut 
support  structure,  and  in-flight 
separation  of  an  engine  from  the 
airplane. 
DATES:  Effective  May  12, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  12, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rtiles 
Docket,  1601  Lind  Avenue,  SW., 
Kenton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  L.  Anderson,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA,  Transport  Airplane  Directorate, 
Seattle  Aircraft  Certificatidn  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2771;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
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that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 
April  9. 1998  (63  FR  17344).  That  action 
proposed  to  require  repetitive  detailed 
visual  inspections  for  corrosion,  and 
repetitive  high  frequency  eddy  current 
(in^C)  inspections  for  cracks,  of  the 
upper  link  assembly  on  the  number  2 
and  niunber  3  engine  struts,  and 
corrective  actions,  if  necessary. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  Proposed  Rule 

Two  commenters  support  the 
proposed  rule. 

Request  to  Revise  Compliance  Time  for 
the  Initial  Inspections  of  Certain 
Airplanes 

One  commenter,  Boeing,  notes  that 
Chapter  54-00-01  of  the  Overhaul 
Manual  (OHM)  does  not  provide  repair 
instructions  other  than  instructions  for 
replacement  of  the  upper  link  aft  fitting 
or  the  upper  link  tube.  For  airplanes 
with  upper  link  assemblies  that  were 
overhauled  in  accordance  with  Chapter 
54-00-01  of  the  OHM,  and  on  which 
the  four  aft  end  attach  bolts  were 
installed  vrith  sealant,  FLAG  NOTE  1  of 
Figure  1  of  Boeing  Alert  Service  Bulletin 
747-54A2187,  dated  May  22, 1997 
(which  is  referenced  in  the  proposed  AD 
as  the  appropriate  source  of  service 
information  for  accomplishment  of  the 
required  inspections)  recommends  that 
the  initial  inspection  be  accomplished 
within  6,000  flight  cycles  or  8  years 
after  the  upper  link  assembly  was 
overhauled. 

From  this  comment,  the  FAA  infers 
that  the  commenter  is  pointing  out  an 
error  in  the  referenced  alert  service 
bulletin  and  is  requesting  that  all 
affected  airplanes  be  inspected  at  the 
later  of  the  times  specified  in 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  the 
proposed  AD.  The  FAA  concurs. 
Because  the  instructions  for  the  subject 
overhaul  are  not  available,  the  FAA  has 
extended  the  compliance  time  for  those 
affected  airplanes  to  coincide  with  the 
compliance  time  for  all  other  affected 
airplanes.  The  FAA  has  revised  the  hnal 
rule  accordingly. 

Request  to  Delete  Note  2 

One  commenter  requests  that  FAA 
delete  Note  2  of  the  notice  of  proposed 
rulemaking  (NPRM).  The  conunenter 
points  out  that  Note  2  removes  the 
operator's  "equivalent  procedure" 


allowance  specified  in  Boeing  Alert 
Service  Bulletin  747-54A2187.  The 
commenter  states  that  most  airlines 
have  FAA-approved  procediues  that  are 
part  of  the  maintenance  program.  These 
procediues  are  developed  because  each 
manufacturer  has  a  slightly  different 
procediue  for  commonly  used 
processes.  If  operators  are  forced  to  use 
each  manufecturer's  specific  procediire 
(i.e.,  Boeing  747  Airplane  Maintenance 
Manual),  as  specified  in  Note  2,  an 
undue  burden  would  be  placed  on  the 
operators.  In  addition,  the  FAA's  Seattle 
Aircraft  Certification  Office  (ACO) 
would  receive  numerous  requests  for 
approval  of  an  alternative  method  of 
compliance  (AMOC),  which  could  delay 
implementation  of  the  AD  and 
sig^iificantly  affect  operators'  ability  to 
respond  to  AD's  that  have  short 
compliance  times. 

The  FAA  concurs  with  the 
commenter's  request  to  delete  Note  2  of 
the  NPRM.  The  FAA  has  reconsidered 
its  position,  as  was  stated  imder  the 
heading  "Differences  Between  Proposed 
Rule  and  Alert  Service  Bulletin."  The 
FAA  has  determined  that  procedures 
"equivalent"  to  those  procedures 
specified  in  the  referenced  alert  service 
bulletin  for  removing  or  replacing  the 
upper  link  that  are  employed  by  an 
operator  will  adequately  address  the 
identified  unsafe  condition  and  provide 
an  acceptable  level  of  safety.  The  FAA 
finds  that,  if  an  operator  is  required  to 
remove  or  replace  the  upper  link,  those 
corrective  actions  may  be  accomplished 
in  accordance  with  either  the  applicable 
chapter  of  the  Boeing  747  Airplane 
Maintenance  Manual  (AMM)  or  an 
operator's  "equivalent  procedure," 
when  specified  in  the  referenced  alert 
service  bulletin.  Therefore,  the  FAA  has 
removed  Note  2  of  the  NPRM  from  the 
final  rule. 

Request  to  Qarify  the  Term  "Certain 
Corrective  Actions" 

One  commenter  requests  that  the  FAA 
clarify  whether  the  term  "certain 
corrective  actions,"  as  described  under 
the  heading  "Differences  Between 
Proposed  Rule  and  Alert  Service 
Biilletin"  in  the  proposed  AD,  applies  to 
repairs  as  well  as  removal  and 
installation.  The  commenter  states  that 
the  referenced  alert  service  bidletin 
specifies  that  an  operator's  "equivalent 
procediu^"  may  be  used  for  removal  or 
installation  of  the  upper  links  and  does 
not  specify  that  an  operator's 
"equivalent  procedure"  may  be  used  for 
repairs  of  the  upper  links.  In  addition, 
the  commenter  points  out  that  Note  2  of 
the  NPRM  states"*  *  *  and  Boeing 
Alert  Service  Bulletin  747-54A2187, 
dated  May  22, 1997,  specifies  that 


corrective  actions  may  be  accomplished 
in  accordance  with  an  operator's 
'equivalent  procediue.'" 

The  FAA  finds  that  clarification  is 
necessary.  The  term  "certain"  in  that 
paragraph  refers  to  some  of  the  required 
corrective  actions.  The  operator's 
"equivalent  procediue"  does  not  apply 
to  the  inspection  specified  in  Figxwe  2 
or  the  repair  specified  in  FigiuB  3  of  the 
alert  service  bulletin.  The  alert  service 
bidletin  specifies  that  "certain" 
corrective  actions  (i.e.,  removing, 
installing,  and  replacing  the  upper  link) 
may  be  accompUshed  in  accordance 
with  an  operator's  "equivalent 
procedure."  Therefore,  the  FAA  finds 
that  the  term  "certain"  is  correct  in  that 
paragraph.  The  FAA  acknowledges  that 
Note  2  of  NPRM  incorrectly  reads 
"corrective  actions,"  rather  than 
"certain  corrective  actions."  However, 
as  discussed  previously.  Note  2  is  not 
restated  in  the  final  nde,  thus,  no 
change  to  the  final  rule  is  necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  567  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  173  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  12  work 
hours  per  airplane  to  accomplish  the 
required  inspections,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figiues,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $124,560,  or  $720  per  airplane,  per 
inspection  cycle. 

"The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regidations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or  . 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
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it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  vmder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sublects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuemt  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-08-01     Boeing:  Amendment  39-11105. 
Docket  97-NM-326-AD. 

Applicability:  Model  747  series  airplanes, 
line  positions  1  through  886  inclusive; 
equipped  with  Pratt  &  Whitney  IT9D-3  or  -7, 
or  General  Electric  CF6-45  or  -50  engine 
stmts;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  i^uest  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  failure  of  the  upper  link  due  to 
cracking  or  corrosion,  subsequent  damage  to 
other  strut  support  structure,  and  in-flight 
separation  of  an  engine  from  the  airplane, 
accomplish  the  following: 

(a)  Perform  a  detailed  visual  inspection  for 
corrosion,  and  a  high  frequency  eddy  current 
(HFEC)  inspection  for  cracks,  of  the  upper 
link  assembly  on  the  number  2  and  number 
3  engine  struts,  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-54A2187,  dated 
May  22, 1997,  at  the  later  of  the  times 
specified  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD. 

(1)  Within  6,000  total  flight  cycles,  or  8 
years  after  the  date  of  manufacture  of  the 
airplane,  whichever  occurs  first. 

(2)  Within  600  flight  cycles,  or  6  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  first. 

(b)  If  no  crack  or  corrosion  is  detected 
during  any  inspection  required  by  para^ph 
(a)  of  this  AD,  repeat  the  inspections 
specified  in  paragraph  (a)  of  this  AD, 
thereafter,  at  intervals  not  to  exceed  18 
months. 

(c)  If  any  crack  or  corrosion  is  detected 
during  any  inspection  required  by  this  AD, 
prior  to  further  flight,  accomplish  either 
paragraph  (c)(1)  or  (c)(2)  of  this  AD,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2187,  dated  May  22,  1997. 
Thereafter,  repeat  the  inspections  required  by 
paragraph  (a)  of  this  AD,  at  intervals  not  to 
exceed  6,000  flight  cycles  or  8  years, 
whichever  occurs  first. 

(1)  Repair  the  upper  link  within  the  limits 
specified  in  the  alert  service  bulletin,  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin.  (Complete  corrosion  and 
crack  removal  must  be  achieved  within  the 
limits  specified  in  the  alert  service  bulletin.) 
Or 

(2)  Replace  the  upper  link  with  a  new 
upper  link  assembly,  in  accordance  with  Part 
3  of  the  Accomplishment  Instructions  of  the 
alert  service  bulletin. 

(d)  Accomplishment  of  the  modifications 
required  in  AD  95-13-07,  amendment  39- 
9287  (for  General  Electric  CF6-45  or  -50 
engine  stmts);  or  AD  95-10-16,  amendment 
39-9233  (for  Pratt  &  Whitney  JT9D-3  or  -7 
engine  stmts);  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seatde 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ft-om  the  Seattle  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  Except  as  provided  by  paragraph  (d)  of 
this  AD,  the  actions  shall  be  done  in 


accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2187,  dated  May  22, 1997. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
fit)m  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(h)  This  amendment  becomes  effective  on 
May  12, 1999. 

Issued  in  Renton,  Washington,  on  March 
29, 1999. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airpfane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-8309  Filed  4-6-99;  8:45  am] 

BILUNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD07-99-016] 
RIN2115-AE46 

Special  Local  Regulations:  St  Croix 
international  Triathlon,  St  Croix,  USVl 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  Temporary  special  local 
regiilations  are  being  adopted  for  the 
Saint  Croix  International  Triathlon.  The 
event  will  be  held  fi-om  5  a.m.  to  9  a.m. 
Atlantic  Standard  Time  (AST)  on  May  2. 
1999,  in  Saint  Croix,  Christiansted 
Harbor,  USVI.  These  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event. 
DATES:  These  regulations  become 
effective  at  4:30  a.m.  and  terminate  at  9 
a.m.  AST  on  May  2, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Reyes  at  (787)  289-7900, 
extension  228. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

There  will  be  approximately  300 
participants  swimming  a  course  in 
Christiansted  Harbor,  St.  Croix  on  May 
2, 1999.  The  swimmers  will  be 
competing  with  niunerous  spectator 
craft  in  the  area,  creating  an  extra  or 
unusual  hazard  in  the  navigable 
waterway.  These  regulations  are 
required  to  provide  for  the  safety  of  life 
on  the  navigable  waters  during  the 
running  of  the  St.  Croix  International 
Triathlon. 
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In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regiilation  and  good 
cause  exists  for  making  it  effiective  in 
less  than  30  days  after  Federal  Register 
publication  since  immediate  action  is 
needed  to  minimize  potential  danger  to 
the  public.  The  permit  was  received 
approximately  one  month  prior  to  the 
event  taking  place. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(f)  of  that 
order.  The  Office  of  Management  and 
Budget  has  excepted  it  from  review 
under  that  order.  It  is  not  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimi  that  a  full 
regulatory  evaluation  under  paragraph 
lOe  of  the  regulated  policies  and 
procediu^s  of  DOT  is  lumecessary.  The 
regulated  area  encompasses 
Christiansted  Harbor,  Saint  Croix,  USVI, 
entry  into  which  is  prohibited  for  only 
4.5  hours  early  in  the  morning  on  the 
day  of  the  event. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  the  Coast  Guard 
must  consider  whether  this  rulemaking 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  as  the  regulations  will  only  be 
in  effect  for  approximately  4  hours  early 
in  the  day  in  an  area  with  limited 
commercial  traffic. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  action 
consistent  with  Figujre  2-1,  paragraph 
34(g)  Commandant  Instruction 
M16475.1C,  and  has  determined  that 
this  action  is  categorically  excluded 
bom  any  future  environmental 
dooimentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  part  100  of  Title 
33,  Code  of  Federal  Regulations  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233,  49  CFR  1.46, 
and  33  CFR  100.35. 

2.  A  temporary  §  100.35T-07-016  is 
added  as  follows: 

§100.351-07-016    St  Croix  International 
Triathlon;  Christiansted,  St  Croix,  USVi. 

(a)  Definitions: 

(1)  Regulated  Area:  A  regulated  area 
is  established  for  the  waters  North  of 
Saint  Croix,  USVI  in  Christiansted 
Harbor,  Kings  Wharf  beginning  at  17- 
44'51"N,  064-42'20"W,  then  North  East 
to  17-45'08'T«J  064-42'02"W,  then  South 
West  to  17-44'52"N  064-42'02"W  and 
back  to  origin.  All  coordinates 
referenced  use  Datimi:  NAD  1983. 

(2)  Coast  Guard  Patrol  Commander: 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  Commanding  Officer, 
Greater  Antilles  Section,  San  Juan, 
Puerto  Rico. 

(b)  Special  Local  Regulations: 

(1)  Entry  into  the  regulated  area  by 
other  than  event  participants  is 
prohibited,  unless  otherwise  authorized 
by  the  Patrol  Commander.  Spectator 
craft  are  required  to  remain  in  a 
spectator  area  to  be  established  by  the 
event  sponsor  Project  Saint  Croix 
Association.  After  termination  of  the 
race  all  vessels  may  resiune  normal 
operation.  At  the  discretion  of  the  Patrol 
Commander,  between  scheduled  racing 
events,  traffic  may  be  permitted  to 
resume  normal  operations. 

(2)  Temporary  buoys  will  be  used  to 
delineate  the  coiuse. 


(c)  Dates:  These  regulations  become 
effective  at  4:30  a.m.  and  terminated  at 
9  a.m.  AST  on  May  2,  1999. 

Dated:  March  29. 1999. 
N.T.  Saunders, 

Rear  Admiral,  U.S.  Cktast  Guard,  Commander, 

Seventh  Coast  Guard  District. 

(FR  Doc.  99-8572  Filed  4-6-99;  8:45  am] 

BHJJNO  CODE  4910-1$-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD07-9»-017] 

RIN2115-AE46 

Speciai  Local  Regulations;  Air  &  Saa 
Show,  Fort  Lauderdale,  FL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  special  local 
regulations  for  the  City  of  Fort 
Lauderdale  Air  &  Sea  Show.  This  event 
will  be  held  from  April  30th,  through 
May  2nd,  1999,  and  will  involve 
approximately  150  participating  aircraft 
and  vessels,  and  3,000  spectator  craft. 
The  resulting  congestion  will  create  an 
extra  or  unusual  hazard  in  the  navigable 
waters.  These  regulations  are  necessary 
to  provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
DATES:  These  regulations  are  effective 
from  9  a.m.  to  3  p.m.  EDT  on  Friday, 
April  30, 1999,  and  bom.  9  a.m.  to  5 
p.m.  EDT  on  Satiuday  and  Simday  May 
1st  and  2nd  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  J.  Delgado  Coast  Guard  Group 
Miami,  Florida  at  (305)  535-4409. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

The  Qty  of  Fort  Lauderdale  Aimual 
Air  &  Sea  Show  is  a  three  day  event 
with  approximately  130  aircraft  and  18 
ski  boats,  jet  skis  and  offshore  racing 
power  boats.  In  addition,  various 
military  aircraft,  including  high 
performance  aircraft,  will  be  operating 
at  high  speeds  and  low  altitudes  in  the 
area  directly  above  the  regulated  area. 
The  event  will  take  place  in  the  Atlantic 
Ocean  bom  Fort  Lauderdale  beach  to 
one  nautical  mile  offshore,  between 
Oakland  Park  Boulevard  and  the  1 7th 
Street  Causeway.  These  regulations  will 
prohibit  non-participating  vessels  from 
entering  the  regulated  area,  and  directs 
participants  to  obey  instructions  bom 
the  patrol  commander. 
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Although  a  permanent  regulation  has 
been  published  for  this  event  (33  CFR 
100.731),  a  change  in  the  dates  of  1999 
caused  the  time  period  to  be  outside  the 
dates  inclusive  in  the  permanent 
regulation.  Therefore,  in  accordance 
with  5  U.S.C.  553,  a  notice  of  proposed 
rulemaking  was  not  published  for  this 
regulation  and  good  cause  exists  for 
making  it  effective  in  less  than  30  days 
after  publication  in  the  Federal 
Register.  Publishing  a  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  national  safety  interests 
since  prompt  action  is  needed  to 
minimize  potential  danger  to  the  public. 
The  permit  with  the  changed  date  was 
received  less  than  six  weeks  prior  to  the 
event  taking  place,  and  the  public  may 
be  confused  as  to  whether  the 
permanent  regulation  covers  this  time 
period. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  been  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  Entry  into  the 
regulated  area  offshore  is  prohibited  for 
only  6  hours  on  Friday,  and  8  hours  on 
Saturday  and  Sunday. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  the  regulations  would  only  be 
in  effect  for  approximately  eight  hours 
each  day  for  three  days  in  an  area  with 
limited  commercial  traffic. 

Collection  of  Information 

These  regulations  contain  no 
collection  of  information  requirements 


under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Enviromnental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  Figure  2-1, 
paragraph  34(g)  of  Commandant 
Instruction  M16475.1C,  that  this  action 
is  categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Part  100  of  Title 
33,  Code  of  Federal  Regulations,  as 
follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233,  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  section  100.35T-07-017  is 
added  to  read  as  follows: 

I100.35T-07-017  Special  Local 
Regulations;  Air  &  Sea  Show,  Ft 
Lauderdale,  FL. 

(a)  Definitions: 

(1)  Regulated  area.  The  following  is  a 
regulated  area:  All  waters  of  the  Atlantic 
Ocean  west  of  a  line  drawn  from  26- 
10.32N,  080-05.9W  to  26-06.36N,  080- 
05.58W.  All  coordinates  referenced  use 
Datum:  NAD  83. 

(2)  Patrol  Commander.  The  Coast 
Guard  Patrol  Commander  is  a 
commissioned,  warrant,  or  petty  officer 
of  the  Coast  Guard  who  has  been 
designated  by  Commander,  Coast  Guard 
Group  Miami,  Florida. 

(b)  Special  Local  Regulations. 

(1)  All  vessels,  with  the  exception  of 
event  participants,  are  prohibited  from 
entering  the  regulated  area  without  the 
specific  permission  of  the  patrol 
commander. 

(2)  All  vessels  shall  immediately 
follow  any  specific  instructions  given  by 
event  patrol  craft  and  exercise  extreme 
caution  while  operating  in  or  near  the 
regulated  area.  A  succession  of  not 
fewer  than  five  short  whistle  or  horn 


blasts  from  a  patrol  vessel  will  be  the 
signal  for  any  non-participating  vessel 
to  stop  immediately.  The  display  of  an 
orange  distress  smoke  signal  from  a 
patrol  vessel  will  be  the  signal  for  any 
and  all  vessels  to  stop  immediately. 

(3)  After  the  termination  of  the  Air 
and  Sea  Show  event  for  each  respective 
day,  all  vessels  may  resume  normal 
operations. 

(c)  Dates.  These  regulations  are 
effective  from  9  a.m.  to  3  p.m.  EDT  on 
Friday,  April  30, 1999,  and  from  9  a.m. 
to  5  p.m.  EDT  on  Saturday  and  Simday 
May  1st  and  2nd  1999. 

Dated:  March  29, 1999. 
N.T.  Saunders, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 
[FR  Doc.  99-8573  Filed  4-6-99;  8:45  am] 

BNJJNG  CODE  4910-15-M 


POSTAL  SERVICE 

39  CFR  Part  111 

Domestic  Mail  Manual  Changes  To 
implement  New  Labeling  List  L001  and 
To  Implement  Package  Reallocation  for 
Periodicals  and  Standard  Mail  (A)  Flats 
Placed  on  Pallets 

agency:  Postal  Service. 
ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
Domestic  Mail  Manual  (DMM)  to 
implement  new  labeling  list  LOOl,  5- 
Digit  Scheme — Periodical  Flats  and 
Irregular  Parcels  and  Standard  (A)  Flats, 
and  to  offer  mailers  an  option  to  use 
package  reallocation  to  protect  the 
sectional  center  facility  (SCF)  pallet 
level  for  Periodicals  flats  and  irregular 
parcels  and  Standard  Mail  (A)  flats. 
EFFECTIVE  DATE:  July  29, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Beller,  (202)  268-5166  or  Barry 
Elliott,  (202)  268-2731. 
SUPPLEMENTARY  INFORMATION:  On 
October  29, 1998,  the  Postal  Service 
published  for  public  comment  in  the 
Federal  Register  a  proposed  rule  (63  FR 
57970-57996)  regarding  the 
implementation  of  labeling  list  LOOl 
and  package  reallocation.  The  Postal 
Service  also  invited  comments  on  the 
proposed  rule  from  interested  parties 
and  accepted  comments  through 
December  28. 1998.  This  final  rule 
contains  the  DMM  standards  adopted  by 
the  Postal  Service  after  review  of  the 
comments  that  were  submitted. 

Evaluation  of  Comments  Received 

The  Postal  Service  received  11  pieces 
of  correspondence  offering  comments 
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on  the  October  29  proposed  rule. 
Respondents  included  major  mailer 
associations,  individual  publishers, 
printers,  service  biueaus,  and  mailers. 
Nearly  all  of  the  commenters  were 
supportive  of  either  one  or  all  of  the 
components  of  the  proposed  rule. 
However,  many  of  die  same  commenters 
who  voiced  support  for  the  proposed 
rule  also  conveyed  various  levels  of 
xmcertainty  as  to  how  their  specific 
mailings  would  be  impacted  by  LOOl 
and/or  package  reallocation.  Many  of 
these  commenters,  therefore,  suggested 
that  the  Postal  Service  should 
implement  both  LOOl  and  package 
realldcation  optionally  as  opposed  to 
requiring  either  or  bodi  components.  It 
was  felt  that  implementing  both 
components  optionally  would  allow 
more  time  for  additional  modeling  and 
also  provide  mailers  with  the  flexibility 
to  determine  the  most  appropriate 
combination  of  these  options  for  their 
specific  mailing(s).  Based  on  these 
comments,  as  well  as  other  concerns 
that  are  mentioned  below,  the  Postal 
Service  has  elected  to  implement  both 
LOOl  and  package  reallocation  as 
optional  preparation  methods  with  an 
effective  date  of  July  29, 1999. 

Optional  Implementatioii 

By  implementing  both  LOOl  and 
package  reallocation  as  optional 
preparation  methods,  mailers  will  have 
the  ability  to  mitigate  any  of  the 
concerns  that  were  cited  during  the 
comment  period.  Mailers  will  be  able  to 
selectively  utilize  none,  one,  or  both 
options  as  they  deem  appropriate  for 
their  specific  mailing.  By  appropriately 
tailoring  the  utilization  of  diese  options 
to  their  specific  mailing,  mailers  should 
be  able  to  avoid  the  undesired  residts 
noted  in  some  of  the  comments. 
Potential  undesirable  results  that  were 
cited  as  possibilities  depending  on  the 
size  and/or  density  of  a  mailing  were: 

(1)  An  increase  in  the  number  of  sacks, 

(2)  an  increase  in  the  amoimt  of  mail  on 
Abe  or  BMC  pallets  (if  package 
reallocation  is  not  used),  and  (3)  an 
inordinate  amount  of  mail  being  moved 
from  5-digit  pallets  to  SCF  pallets. 
Several  different  alternatives  were 
suggested  to  alleviate  these  imdesirable 
results.  The  alternatives  varied  from 
lowering  the  minimiun  weight  for 
pallets  to  creating  a  transfer  hub  pallet 
for  Periodicals.  TTiese  alternatives  are  no 
longer  entirely  relevant  given  that  the 
Postal  Service  will  allow  the  mailer  to 
choose  the  option(s)  that  are  most 
appropriate  for  their  mailings.  Prior  to 
preparing  a  specific  mailing,  mailers 
shoidd  remain  cognizant  of  the  potential 
undesirable  results  and  therefore  choose 
to  experiment  with  different 


combinations  of  the  two  options  to 
determine  the  most  appropriate  setup. 

Other  comments  also  factored  into  the 
decision  to  make  both  L.001  and  package 
reallocation  optional.  Two  commenters 
expressed  concerns  about  LOOl  being  a 
required  pallet  level  because  some 
palletized  mailings  do  not  use 
palletization  software.  In  these 
instances,  it  was  stated  that  the  creation 
of  an  LOOl  pallet,  if  prepared  manually 
without  software,  would  slow  down 
and/or  complicate  production. 
Accordingly,  the  commenters  requested 
palletized  mailings  that  are  not  prepared 
with  palletization  software  be  exempt 
from  using  LOOl.  Although  the  Postal 
Service  has  decided  to  implement  LOOl 
as  an  optional  preparation  method,  and 
thus  alleviate  this  concern  temporarily 
for  mailers  not  using  palletization 
software,  it  remains  lUcely  the  Postal 
Service  will  require  the  use  of  LOOl  for 
all  palletized  Standard  (A)  and 
Periodicals  flat  mailings  at  some  point 
in  the  future.  For  ZIP  Codes  that  are 
included  on  LOOl ,  it  is  more  appropriate 
for  service  and  cost  reasons  for  the 
Postal  Service  to  receive  one  LOOl  p€dlet 
instead  of  midtiple  5-digit  pallets 
because  all  of  the  mail  for  the  zones 
listed  in  a  given  combination  are 
processed  at  the  same  facility.  The  use 
of  LOOl  facilitates  greater  presort 
density,  which  can  yield  more  "cross- 
dock"  pallets  for  plants  and  provide 
more  timely  service  to  mailers.  Hence, 
there  are  operational  and  service 
efficiencies  to  be  gained  from  making 
LOOl  a  required  level  of  preparation. 
Mailers  that  are  not  currentiy  using 
palletization  software  to  prepare  pallets 
should  therefore  begin  evaluating  how 
palletization  software  can  be  integrated 
into  their  production  processes  in  the 
future,  in  order  to  be  prepared  for  a 
change  that  would  require  the  usage  of 
LOOl.  Likewise,  mailers  that  are  already 
using  palletization  software  to  prepare 
pallets  are  strongly  encouraged  to  utilize 
LOOl  because  this  list  reflects  the  way 
the  mail  is  processed  by  postal 
operations. 

One  commenter  expressed  concern 
regarding  the  requirement  that 
reallocation  could  be  performed  only 
with  Presort  Accuracy  Validation  and 
Evaluation  (PAVE)-certified  software. 
The  concern  pertains  to  the  portion  of 
the  mailing  community  that  uses  in- 
house-developed  software  applications. 
The  commenter  remarked  that  there  are 
marketplace  factors  which  compel 
commercial  software  vendors  to  attempt 
PAVE  certification  and  that  those  same 
factors  do  not  apply  to  in-house 
developed  software  applications. 
Therefore,  the  commenter  requested  that 
the  requirement  be  amended  to  "PAVE 


certified  software  or  approved 
documentation."  The  same  commenter, 
as  well  as  two  other  commenters,  also 
expressed  concern  about  requiring  the 
implementation  of  labeling  list  LOOl  by 
May  1999.  They  noted  many  companies 
are  having  to  devote  computer 
programmers  to  the  Y2K  bug  and 
resources  are  therefore  limited  for  new 
development.  One  of  these  three 
conunenters  also  requested  that  a  longer 
lead  time  (12  weeks)  be  provided 
between  the  date  that  software  is  PAVE- 
certified  and  the  implementation  date. 
Since  both  LOOl  and  package 
reallocation  will  now  be  optional, 
developers  of  in-house  software 
applications  will  be  able  to  work  on  this 
initiative  in  a  less  fi^netic  manner.  As 
noted  earUer,  the  implementation  date 
for  LOOl  and  package  reallocation  will 
be  July  29,  1999.  In  the  interest  of 
providing  the  requested  lead  time 
between  certification  £uid 
implementation,  PAVE  testing  of  LOOl 
and  package  reallocation  will  be  made 
available  to  interested  parties  beginning 
in  April. 

Additional  Comments 

Communication  regarding  rate 
impact — One  commenter  noted  that  the 
Postal  Service  should  emphasize  the 
proposed  changes  will  not  have  any 
impact  on  rates.  The  comment  is  noted 
and  the  Postal  Service  reminds  mailers 
that  rates  for  packages  of  flats  on  pallets 
are  based  on  the  presort  level  of  the 
package,  not  the  presort  level  of  the 
pallet. 

Availability  of  Labeling  List  LOOl  in  an 
Electronic  Format 

— One  commenter  requested  that 
labeling  list  LOOl  should  be  made 
available  in  an  electronic  format  in 
order  to  eliminate  the  need  for 
developers  to  manually  build  a  table  of 
the  information.  Moreover,  the 
commenter  requested  that  the  list 
shoidd  be  made  available  through  a 
mechanism  that  would  facilitate 
quicker,  if  not,  real-time  updates. 
Another  commenter  questioned  if  the 
publication  of  the  LOOl  Ust  in  the  DMM 
would  eventually  residt  in  the  5-digit 
scheme  list,  which  is  used  for 
automation  letters,  being  published  in 
the  DMM  instead  of  the  current 
mechanism  (AMS  City/State  file).  The 
same  commenter  also  expressed  concern 
about  potential  confusion  among 
mailers  regarding  the  LOOl  list  and  the 
5-digit  scheme  list  for  letter-size  mail. 

The  Postal  Service  recognizes  the 
need  for  labeling  lists,  such  as  LOOl,  to 
be  provided  to  software  developers  and 
mailers  in  an  electronic  format. 
Realistically,  making  labeling  lists 
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available  in  an  electronic  format  is  the 
first  step  in  facilitating  quicker  updates 
to  mailers.  An  effort  has  been  underway 
for  some  time  to  provide  this  format, 
and  is  currently  nearing  completion. 
The  USPS/Mailers  Technical  Advisory 
Committee  (MTAC)  Presort 
Optimization  Work  Group  will  be 
involved  in  the  final  stages  of  this  effort 
to  assure  that  appropriate  file  formats 
are  provided.  The  Postal  Service  does 
not  anticipate  mailers  having  difficulty 
in  discerning  the  difference  between  the 
5-digit  scheme  list  and  LOOl.  The  5-digit 
scheme  list  applies  only  to  barcoded 
letters  and  LOOl  applies  only  to  pallets 
and  5-digit  Carrier  Routes  sacks  of 
Periodicals  flats  and  irregular  parcels 
and  Standard  (A)  flats. 

Impact  of  LOOl  pallets  on  delivery 
units — One  conunenter  expressed 
concerns  regarding  non-carrier  route 
pieces  being  shipped  to  delivery  units 
only  to  be  retiuned  to  a  plant  because 
the  sortation  to  carrier  route  is 
performed  at  the  plant.  The  conunenter 
suggested  the  Postal  Service  should 
require  mailers  to  place  a  CRRT 
designation  on  the  address  label  of 
every  piece  of  mail  in  order  to  facilitate 
manual  distribution  of  this  mail  by 
nonscheme-trained  clerks  at  the 
delivery  unit.  This  would  help  to 
alleviate  the  need  to  send  the  mail  back 
to  the  plant  for  distribution  to  carrier 
route. 

The  scenario  outlined  by  the 
conunenter  is  not  necessarily  an 
outgrowth  from  the  implementation  of 
LOOl.  There  are  already  instances  where 
a  delivery  imit  receives  non-carrier 
route  mail  on  a  5-digit  pallet  and  the 
unit  must  decide  how  to  best  handle 
that  mail.  In  many  cases,  the  amount  of 
non-carrier  route  pieces  is  the 
determining  factor  in  whether  the  mail 
is  worked  at  the  delivery  unit  or 
returned  to  the  plant.  Field  sites  have 
received  guidance  on  how  LOOl  should 
be  used  and  how  it  can  benefit  them. 
Based  on  that  information,  field  sites 
have  listed  only  the  zone  combinations 
they  deem  appropriate  for  their  specific 
service  area.  Operations  at  Postal 
Service  Headquarters  is  ciurenUy 
discussing  other  possible  changes  to 
pallet  standards  in  the  future  that  could 
better  remedy  this  situation  and  will 
soon  begin  discussions  with  field  sites 
for  their  input.  It  should  be  noted  that 
the  destination  delivery  unit  (DDU)  rate 
will  be  available  for  mail  on  a  5-digit 
scheme  pallet  prepared  using  LOOl  for 
all  carrier  route  rate  Periodicals  or 
Enhanced  Carrier  Route  rate  Standard 
Mail  (A)  on  the  pallet  when  the  pallet 
is  deposited  at  the  facility  designated  by 
the  Postal  Service  as  the  location  where 


the  carrier  cases  the  mail  based  on  the 
"Label  To"  Zip  Code  on  the  pallet  label. 

List  of  Subjects  in  39  CFR  part  111 

Postal  Service. 

Accordingly,  the  Postal  Service 
adopts  the  following  amendments  to  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations  (see  39  CFR  part 
111). 

PART1 11— AMENDED] 

The  authority  citation  for  39  CFR  part 
111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552  (a);  39  U.S.C  101. 
401,  403,  404,  407.  3001-3011,  3201-3219, 
3403-3406,  3621,  5001. 

Revise  the  following  sections  of  the 
Domestic  Mail  Manucd  as  follows: 

E    Eligibility 

E200    Periodicals 


E230    Nonautomation  Rates 

*  •        *        •        * 

2.0    CARRIER  ROUTE  RATES 

***** 

2.2    EligibUity 

***** 

[Amend  2.2  by  revising  2.2a  to  add  the 
word  "scheme"  before  "carrier  routes 
sacks"  and  add  new  sentence  as 
follows:] 

a.  The  basic  carrier  route  rate  applies 
to  copies  in  carrier  route  packages  of  six 
or  more  letter-size  pieces  each  that  are 
sorted  to  carrier  route,  5-digit  carrier 
routes,  or  3-digit  carrier  routes  trays; 
and  six  or  more  flat-size  pieces  or 
irregular  parcel-size  pieces  each  that  are 
sorted  to  carrier  route,  5-digit,  or  5-digit 
scheme  carrier  routes  sacks. 
(Preparation  of  5-digit  scheme  carrier 
routes  sacks  is  optional,  but,  if 
performed,  must  be  done  for  all  5-digit 
scheme  destinations.) 

*  *        *        *        * 

E250    Destination  Entry 

***** 

2.0  DDU  RATE 

2.1  Eligibility 

[Amend  the  second  sentence  of  E250.2.1 
by  adding  the  word  "scheme"  before 
"carrier  routes  sacks"  as  follows:] 

*  *  *  Copies  claimed  at  DDU  rates 
must  be  part  of  a  carrier  route  package 
placed  in  a  carrier  route  tray  or  sack,  a 
5-digit  carrier  routes  tray  or  sack,  or,  for 
flats  and  irregular  parcels,  a  5-digit 
scheme  carrier  routes  sack,  under  M200, 
or  be  palletized  imder  M045,  and 


otherwise  eligible  for  and  claimed  at  a 
carrier  route  rate.  *  *  * 
***** 

E600    Standard  Mail 

***** 

E620  Nonautomation  Standard  Mail 
(A)  Rates 

***** 

2.0    ENHANCED  CARRIER  ROUTE 
RATES 

***** 

2.8    Basic  Rates 

[Amend  E630.2.8  by  revising  2.8b  to  add 
the  word  "scheme"  before  "carrier 
routes  sacks"  and  add  new  sentence  as 
follows:] 

Basic  (nonautomation)  carrier  route 
rates  apply  to  each  piece  that  is  sorted 
under  M620  into  the  corresponding 
qualifying  groups: 
****** 

b.  Flat-size  pieces  in  a  carrier  route 
package  of  10  or  more  pieces  palletized 
under  M045,  or  placed  in  a  carrier  route 
sack  containing  at  least  125  pieces  or  15 
pounds  of  pieces  or  in  a  5-digit  or  5- 
digit  scheme  carrier  routes  sack. 
(Preparation  of  5-digit  scheme  carrier 
routes  sacks  is  optional,  but,  if 
performed,  must  be  done  for  all  5-digit 
scheme  destinations.) 
***** 

E650    Destination  Entry 

E651    Regular,  Nonprofit,  and 
Enhanced  Carrier  Route  Standard  Mail 


7.0    DDU  DISCOUNTS 


7.2    Eligibility 

[Amend  E651.7.2  by  revising  the  first 
sentence  to  provide  DDU  rate  eligibility 
for  carrier  route  flats  placed  in  5-digit 
scheme  carrier  routes  sacks,  as  follows:] 

Pieces  in  a  mailing  that  meet  the 
standards  in  1.0  through  4.0  and  7.0  are 
eligible  for  the  DDU  rate  when 
deposited  at  a  DDU,  addressed  for 
delivery  within  that  facility's  service 
area  (carrier  routes),  and  placed  in 
properly  prepared  and  labeled  carrier 
route  packages  sorted  to  carrier  route 
trays  (letters)  or  sacks  (flats  and 
irregular  parcels),  5-digit  carrier  routes 
trays  fletters)  or  sacks  (flats  and 
irregidar  parcels),  or  5-digit  scheme 
carrier  routes  sacks  (flats)  under  M600, 
or  palletized  under  M045,  and 
otherwise  eligible  for  and  claimed  at  a 
carrier  route  rate.  *  *  * 
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L    Labeling  Lists 
LOOO    General  Use 

[Add  labeling  list  LOOl  as  follows:] 


LOOl    5-Digit  Scheme— Periodicals 
Flats  and  Irregular  Parcels  and 
Standard  (A)  Flats 

When  5-digit  scheme  sort  is  used  for 
Periodicals  flats  and  irregular  parcels 
packages  and  Standard  Mail  (A)  flats 


packages,  mail  for  the  5-digit  ZIP  Codes 
shown  in  Column  A  must  be  combined 
on  pallets  or  in  carrier  routes  sacks 
labeled  to  the  corresponding  destination 
shown  in  Column  B. 


BILLING  CODE  7710-12-P 
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Column  A 
DMtination  ZIP  CodM 

ColiimnB 
Label  Contairar  To 

00901,02 

SAN  JUAN  PR  00901 

00907.08 

SAN  JUAN  PR  00907 

00909,10 

SAN  JUAN  PR  00909 

00911-14 

SAN  JUAN  PR  00911 

00915. 16 

SAN  JUAN  PR  00915 

00917-19 

SAN  JUAN  PR  00917 

00920-22,68 

SAN  JUAN  PR  00920 

00923.  24,  29 

SAN  JUAN  PR  00923 

00925.  27.  28 

SAN  JUAN  PR  00925 

00958.60 

BAYAMON  PR  00960 

00956.  57.  59.  61 

BAYAMON  PR  00961 

00962.63,65 

CATANO  PR  00962 

00966.  67,  69,  70 

GUAYNABO  PR  00970 

00979,  82-88 

CAROLINA  PR  00982 

01013.  14.  20-22 

CHICOPEE  MA  01013 

01432.  33 

AYER  MA  01432 

01701-05 

FRAMINGHAM  MA  01701 

01830-35 

HAVERHILL  MA  01830 

01840-45 

LAWRENCE  MA  01840 

01850-54 

LOWELL  MA  01850 

01950-52 

NEWBURYPORT  MA  01950 

02108,  33 

BOSTON  MA  02108 

02109, 13 

BOSTON  MA  02109 

02110-12 

BOSTON  MA  021 10 

02118-20 

ROXBURY  MA  02118 

02121.25 

DORCHESTER  MA  02121 

02140-42.  63 

CAMBRIDGE  MA  02140 

02143-45 

SOMERVILLE  MA  02143 

02153.  55,  56 

MEDFOROMA02155 

02420.  21 

LEXINGTON  MA  02420 

0244S47 

BROOKLINE  MA  02446 

02451-54 

WALTHAM  MA  02451 

02471.72.77 

WATERTOWN  MA  02472 

02474-76 

ARUNGTON  MA  02474 

02478.  79 

BELMONT  MA  02478 

02457.81,82 

WELLESLEY  HILLS  MA  02481 

02540.  41 

FALMOUTH  MA  02540 

02664.  73 

SOUTH  YARMOUTH  MA  02664 

02721.22 

FALL  RIVER  MA  02721 

02725,  26 

SOMERSET  MA  02726 

02741.42 

NEW  BEDFORD  MA  02741 

02779.80 

TAUNTON  MA  02780 

02860.62 

PAWTUCKET  Rl  02860 

02879,  80.  83 

WAKEFIELD  Rl  02880 

02895.96 

WOONSOCKET  Rl  02895 

03051.  52 

HUDSON  NH  03051 

03060,61 

NASHUA  NH  03060 

03062.63 

NASHUA  NH  03062 

03108.11 

MANCHESTER  NH  03108 

03246,  47 

LACONIA  NH  03246 

03301-06 

CONCORD  NH  03301 

03431.35 

KEENE  NH  03431 

03801-04 

PORTSMOUTH  NH  03801 

03820.22 

DOVER  NH  O3820 

03842,43 

HAMPTON  NH  03842 

03839.  6&«8 

ROCHESTER  NH  03861 

04101.08 

PORTLAND  ME  04101 

05301-04 

BRATTLEBORO  VT  05301 

05401-07 

BURLINGTON  VT  05401 

05601-04,  09,  20.  33 

MONTPELIERVT0560- 

Column  A 
Destination  ZIP  CodM 

Column  B 
Label  Container  To 

05701,02 

RUTLAND  VT  05701 

06050-53 

NEW  BRITAIN  CT  06050 

06701-06, 08, 10, 12. 16, 
20-26,49 

WATERBURYCT  06701 

06777,  93,  94 

WASHINGTON  DEPOT  CT  06777 

06810-13, 16. 17 

DANBURYCT  06810 

06830.31.36 

GREENWICH  CT  06830 

06850-60 

NORWALKCT  06850 

06880,81 

WESTPORTCT  06880 

07004. 06,  07 

CALDWELL  NJ  07006 

07011-15 

CLIFTON  NJ  07015 

07017-19 

EAST  ORANGE  NJ  07019 

07024.  25 

FORT  LEE  NJ  07024 

07031.32 

KEARNY  NJ  07032 

07042-44 

MONTCLAJR  NJ  07042 

07050-52 

ORANGE  NJ  07050 

07055-57 

PASSAIC  NJ  07055 

07059-63 

PLAINFIELDNJ  07061 

07065-67 

RAHWAY  NJ  07065 

07070-75 

RUTHERFORD  NJ  07070 

07090-92 

WESTFIELD  NJ  07091 

07094.96 

SECAUCUS  NJ  07094 

07401.17.23.46.58.63, 
81.95.98 

ALLENDALE  NJ  07401 

07450-52 

RIDGEWOOD  NJ  07450 

07470.  74.  77 

WAYNE  NJ  07470 

07601-08 

HACKENSACK  NJ  07606 

07631.  32 

ENGLEWOOD  NJ  07631 

07701.02.04 

REDBANK  NJ  07701 

07801-03.  06.  69 

DOVER  NJ  07801 

07901.02 

SUMMIT  NJ  07901 

07960-63 

MORRISTOWN  NJ  0796( 

08002.03.34 

CHERRY  HILL  NJ  0803^ 

08540-44 

PRINCETON  NJ  08540 

08723.  24 

BRICK  NJ  08723 

08753-57 

TOMS  RIVER  NJ  08753 

08817-20.  37 

EDISON  NJ  08817 

08854.55 

PISCATAWAY  NJ  08854 

08861-63 

PERTH  AMBOYNJ  08861 

08871.72 

SAYREVILLE  NJ  08872 

08873.  75 

SOMERSET  NJ  08873 

08878.  79 

SOUTH  AMBOY  08879 

10017.44 

GRAND  CENTRAL  NY  10017 

10022.55 

FDR  NY  10022 

10520.  21 

CROTON  ON  HUDSON  NY  10520 

10550-53.  57-59 

MOUNT  VERNON  NY  10550 

10570-72 

PLEASANTVILLE  NY  10570 

10580.  81 

RYE  NY  10580 

10940.41,43 

MIDOLETOWN  NY  10940 

10951.52 

MONSEY  NY  10952 

10994.95 

WEST  NYACK  NY  10994 

10996.97 

WEST  POINT  NY  10996 

11001.02.04.05 

FLORAL  PARK  NY  11001 

11020-27 

GREAT  NECK  NY  11022 

11040-44 

NEW  HYDE  PARK  NY  1 1040 

11050-56 

PORT  WASHINGTON  NY  11050 

11553.55.56 

UNIONDALE  NY  11553 

11580-83 

VALLEY  STREAM  NY  1 1580 

11568.90 

WESTBURY  NY  11590 

11702.03.07 

BABYLON  NY  11702 
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Column  A 
DMtinatlonZlPCodM 

ColununB 
LaMeonWmrTo 

11776.77 

PORT  JEFFERSON  NY  11776 

12180. 83 

TROY  NY  12180 

12550-53 

NEWBURGH  NY  12550 

12601.02 

POUGHKEEPSIE  NY  12601 

12603,04 

ARLINGTON  NY  12603 

12801,03,04 

GLENS  FALLS  NY  12801 

12901,03 

PLATTSBURGH  NY  12901 

13021,22 

AUBURN  NY  13021 

13088^ 

LIVERPOOL  NY  13088 

13440.41 

ROME  NY  13440 

14020.21 

BATAVIA  NY  14020 

14094.95 

LOCKPORT  NY  14094 

14120, 21 

NIORTH  TONAWANDA  NY  14120 

14150, 51 

TONAWANDA  NY  14150 

14201.  02 

BUFFALO  NY  14202 

14203^ 

BUFFALO  NY  14203 

14208,09 

BUFFALO  NY  14209 

14301-05 

NIAGARA  FALLS  NY  14302 

14850-53,82 

ITHACA  NY  14850 

14901-05 

ELMIRA  NY  14901 

17001, 11 

CAMP  HILL  PA  17011 

17042, 46 

LEBANON  PA  17042 

17701,03 

WILUAMSPORT  PA  17701 

18015-18 

BETHLEHEM  PA  18015 

18040.42-45 

EASTON  PA  18042 

18504, 08. 12, 17-19 

SCRANTON  PA  18504 

18501,03,05,07.09,10, 
15 

SCRANTON  PA  18505 

1864(M4 

PITTSTON  PA  18640 

18701,02 

VynLKES  BARRE  PA  18701 

18704,08,09 

WILKES  BARRE  PA  18704 

18705-07 

WILKES  BARRE  PA  18705 

18954,66 

SOUTHHAMPTON  PA  18966 

19013-16,  22 

CHESTER  PA  19013 

19020,21 

BENSALEM  PA  19020 

19025.34 

FORT  WASHINGTON  PA  19025 

19043,98 

HOLMES  PA  19043 

19047-49,  53 

LANGHORNE  PA  19047 

19054-59 

LEVITTOWN  PA  19054 

19037.  63^,  86,  91 

MEDIA  PA  19063 

19080,  87-89 

WAYNE  PA  19080 

19082-84 

UPPER  DARBY  PA  19082 

19301, 12,  33 

PAOLI  PA  19301 

19380-83 

WEST  CHESTER  PA  19380 

19401.04 

NORRISTOWN  PA  19401 

19403, 07-09 

EAGLEVILLE  PA  19403 

19405,06 

KING  OF  PRUSSIA  PA  19406 

19464,65 

POTTSTOWN  PA  19464 

19702.11-18,25,26 

NEWARK  OE  19711 

20110-12 

MANASSAS  VA  201 10 

20120.  21 

CENTERVILLEVA  20120 

20186. 87 

WARRENTONVA  20186 

20703^.37.38.40.41, 
81-85.  87-89 

CALVERT  DDC  MD  20782 

22191-94 

WOOOBRIDGEVA  22191 

22401-08. 12 

FREDERICKSBURG  VA  22401 

22554.55 

STAFFORD  VA  22554 

22801.07 

HARRISONBURG  VA  22801 

22901-11 

CHARLOTTESVILLE  VA  22901 

23058-60 

GLEN  ALLEN  VA  23060 

Column  A 

Column  B 
Labol  Contains  To 

23111. 16 

MECHANrcSVILLE  VA  231 1 1 

23112.13 

MIDLOTHIAN  VA  23112 

2318M7 

WILUAMSBURG  VA  23185 

23229,55,94 

RICHMOND  VA  23229 

23233.  38, 42 

RICHMOND  VA  23233 

23234.37 

RICHMOND  VA  23234 

23235,36 

RICHMOND  VA  23235 

23430,  31 

SMITHFIELDVA  23430 

23432-39 

SUFFOLK  VA  23434 

23690-93 

GRAFTON  VA  23692 

23801,03-06 

PETERSBURG  VA  23801 

23832,38 

CHESTERRELD  VA  23832 

23901.09,43 

FARMVILLEVA  23901 

24001-ia 

ROANOKE  VA  24001 

24011,  13, 16 

ROANOKE  VA  24011 

24022-38, 40. 42-45, 48 

ROANOKE  VA  24022 

24060-63 

BLACKSBURG  VA  24060 

24068,73 

CHRISTIANSBURG  VA  24068 

24112-15 

MARTINSVILLE  VA  24112 

24141-43 

RADFORD  VA  24141 

24401,02 

STAUNTON  VA  24401 

24505-22, 24-39. 44-50, 
52-71.73-91.93-99 

LYNCHBURG  VA  24505 

24540-43 

DANVILLE  VA  24541 

25301.11 

CHARLESTON  WV  25301 

25302, 12 

CHARLESTON  WV  25302 

25303,09 

CHARLESTON  WV  25303 

25304,15 

CHARLESTON  WV  25304 

25701.03-05,71-79 

HUNTINGTON  WV  25701 

25706-29 

HUNTINGTON  WV  25706 

26101-06 

PARKERSBURG  WV  26101 

26301.02 

CLARKSBURG  WV  26301 

26501-08 

MORGANTOWN  WV  26505 

26554.55 

FAIRMONT  WV  26554 

27101. 15 

WINSTON  SALEM  NC  27101 

27103. 04, 14 

WINSTON  SALEM  NC  27103 

27105, 06, 16 

WINSTON  SALEM  NC  27106 

27107. 17,  27 

WINSTON  SALEM  NC  27107 

27203. 04 

ASHEBORO  NC  27203 

27215-17,  20 

BURUNGTONNC  27215 

27260-65 

HIGH  POINT  NC  27260 

27284,  85 

KERNERSVILLE  NC  27284 

27288,89 

EDENNC27288 

27292-95 

LEXINGTON  NC  27292 

27320-23 

REIDSVILLENC  27320 

27330,  31 

SANFORDNC  27330 

27360,61 

THOMASVILLE  NC  27360 

27401-03.11,20,35.55 

GREENSBORO  NC  27401 

27405,15 

GREENSBORO  NC  27405 

27406,16 

GREENSBORO  NC  27406 

27408, 09. 10 

GREENSBORO  NC  27408 

27511-13. 19 

CARYNC  27511 

27514. 15,  99 

CHAPEL  HILL  NC  27514 

27530-34 

GOLDSBORO  NC  27530 

27587.88 

WAKE  FOREST  NC  27587 

27604,16 

RALEIGH  NC  27604 

27608.09 

RALEIGH  NC  27609 

27603,10 

RALEIGH  NC  27610 

27612. 13 

RALEIGH  NC  27612 

27614, 15 

RALEIGH  NC  27615 
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Column  A 
Destination  ZIP  Codes 

Column  B 
l^bel  Container  To 

27701.03 

DURHAM  NO  27701 

27705, 15 

DURHAM  HC  27705 

27707, 13. 17 

DURHAM  NO  27707 

27709.11 

DURHAM  NO  27709 

27712,  22 

DURHAM  NO  27712 

27801-04 

ROCKY  MOUNT  NC  27801 

27833-36,  58 

GREE^4VllXE  NC  27833 

27893-96 

WILSON  NC  27893 

27906-09 

ELIZABETH  CITY  NC  27909 

28001,02 

ALBEMARLE  NC  28001 

28025,  26 

CONCORD  NC  28025 

28052.53 

GASTONIA  NC  28052 

28054-56 

GASTONIA  NC  28054 

28070,  78 

HUNTERSVILLE  NC  28078 

28081-83 

KANNAPOUS  NC  28081 

28092,93 

LINCOLNTON  NC  28092 

28104-06 

MATTHEWS  NC  28105 

28110-12 

MONROE  NC  28110 

28144-47 

SALISBURY  NC  28144 

28150-52 

SHELBY  NC  28150 

28301-09,11.14 

FAYETTEVILLE  NC  28301 

28328,  29 

CLINTON  NC  28328 

28334,  35 

DUNN  NC  28334 

28352,  53 

LAURINBURG  NC  28352 

28358-60 

LUMBERTON  NC  28358 

28370-74 

PINEHURST  NC  28370 

28387,88 

SOUTHERN  PINES  NC  28387 

28401-12 

WILMINGTON  NC  28401 

28459,  67-70 

SHALLOTTE  NC  28459 

28461,65 

SOUTHPORT  NC  28461 

28501-04 

KINSTON  NC  28501 

28540. 45 

JACKSONVILLE  NC  28540 

28543. 44,  46 

JACKSONVILLE  NC  28546 

28560-64 

NEW  BERN  NC  28560 

28601-03 

HICKORY  NC  28601 

28607. 08 

BOONE  NC  28607 

28633, 45 

LENOIR  NC  28645 

28655,80 

MORGANTON  NC  28655 

28625.  77.  87 

STATESVILLE  NC  28677 

28734. 44 

FRANKLIN  NC  28734 

28739.  91-93 

HENDERSONVILLE  NC  28739 

28738.  85,  86 

WAYNESVILLE  NC  28786 

28804,14 

ASHEVILLE  NC  28804 

28806,16 

ASHEVILLE  NC  28806 

29071-73 

LEXINGTON  SC  29072 

29115-18 

ORANGEBURG  SC  29115 

29150-54 

SUMTER  SC  29150 

29169-72 

WEST  COLUMBIA  SC  29169 

29301-03,  06,  07 

SPARTANBURG  SC  29301 

29304,  05, 16, 18, 19 

SPARTANBURG  SC  29304 

29340-42 

GAFFNEY  SC  29340 

29401,03,13 

CHARLESTON  SC  29401 

29405,15 

CHARLESTON  SC  29405 

29406,19 

CHARLESTON  SC  29406 

29407, 17 

CHARLESTON  SC  29407 

29412,22 

CHARLESTON  SC  29412 

29414, 16 

CHARLESTON  SC  29414 

29418,  20,  23 

CHARLESTON  SC  29416 

29455.57 

JOHNS  ISLAND  SC  2945S 

29434,61 

MONCKS  CORNER  SC  29461 

Column  A 
Destination  ZIP  Codes 

Column  B 
Label  Container  To 

29464-66 

MOUNT  PLEASANT  SC  29464 

29483,84 

SUMMERVILLESC  29483 

29485,56 

SUMMERVILLE  SC  29485 

29526-28 

CONWAY  SC  29526 

29532,40 

DARUNGTON  SC  29532 

29550.51 

HARTSVILLE  SC  29550 

29572,  75,  77,  78.  87 

MYRTLE  BEACH  SC  29577 

29582.  97,  98 

N  MYRTLE  BEACH  SC  29582 

29601,05,09 

GREENVILLE  SC  29601 

29602, 13, 14. 18. 19 

GREENVILLE  SC  29602 

29603.  04,  08, 12 

GREENVILLE  80  29603 

29606,07 

GREENVILLE  SC  29606 

29610,11,17 

GREENVILLE  SC  2961 G 

29615, 16 

GREENVILLE  SC  2961S 

29621-26 

ANDERSON  SC  29621 

29631-34 

CLEMSON  SC  29631 

29640-42 

EASLEY  SC  29640 

29646-49 

GREENWOOD  SC  29646 

29650-52 

GREER  SC  29650 

29672,  78.  79 

SENECA  SC  29672 

29680,81 

SIMPSONVILLE  SC  29680 

29715, 16 

FORT  MILL  SC  29715 

29720,  21 

LANCASTER  SC  29720 

29730,31,33,34 

ROCK  HILL  SC  29730 

29901-04,  06 

BEAUFORT  SC  29901 

30004,09 

ALPHARETTAGA  30004 

30005,22 

ALPHARETTA  GA  30005 

30012.13,94 

CONYERSGA  30012 

30030,31,33.89 

DECATUR  GA  30030 

30034-37 

DECATUR  GA  30034 

30038,58 

LITHONIA  GA  30038 

30028. 40.  41 

GUMMING  GA  30040 

30043,46 

LAWRENCEVILLE  GA  30043 

30042,  44,  45 

LAWRENCEVILLE  GA  30044 

30047,48 

LILBURN  GA  30047 

30008.60 

MARIETTA  GA  30060 

30071.93 

NORCROSS  GA  30071 

30075.77 

ROSWELL  GA  30075 

30080-82 

SMYRNA  GA  30080 

30083.  86.  88 

STONE  MOUNTAIN  GA  30083 

30084,85 

TUCKER  GA  30084 

30010.92 

NORCROSS  GA  30092 

30101.02 

ACWORTHGA  30101 

30120.  21 

CARTERSVILLE  GA  30120 

30188.89 

WOODSTOCK  GA  30188 

30701.03 

CALHOUN  GA  30701 

30719-22 

DALTON  GA  30720 

31201,11.17 

MACON  GA  31201 

31206. 16 

MACON  GA  31206 

31210.20 

MACON  GA  31210 

31310, 13-15 

HINESVILLE  GA  31310 

31401. 15 

SAVANNAH  GA  31401 

31403.  05 

SAVANNAH  GA  31403 

31404. 14 

SAVANNAH  GA  3140^ 

31406. 11. 16 

SAVANNAH  GA  3140( 

31407.  08. 18 

SAVANNAH  GA  31407 

31419.  20 

SAVANNAH  GA  31419 

31701.05 

ALBANY  GA  31701 

31702,  03,  06, 08 

ALBANY  GA  31702 

31709.  68,  92.  94 

AMERICUS  GA  31709 

Column 
Destinai 

31901.  ( 

31903.  ( 

32034.: 

32024.: 

32060.  ( 

32050,  ( 

32065,  ( 

32084-8 

32041,1 

32205.: 

32207,^ 

32208.' 

32210. : 

32211.: 

32216.  i 

32217,: 

32218, : 

32225.: 

32224,'' 

32256,1 

32301. 

32303, 

32304, 

32308, 

32401. ( 

32403,  ( 

32405,  ( 

32407.  ( 

32502.- 

32501. ( 

32504. 

32506. 

32507.  ( 

32522.: 

32536.: 

32540.' 

32547-4 

32561.1 

32544.1 

32570-7 

32578. 1 

32615. 

32626,' 

32643, 

32701, 

32707, 

32708, 

32703.1 

32714. 

32720-2 

32725, 

32726. 

32738. 

32746. 

32750, 

32751. 

32756. 

32763. 

32762. 

32771-7 

Federal  Register /Vol.  64,  No.  66  /  Wednesday,  April  7,  1999 /Rules  and  Regulations  16821 


ColiimnA 
DMtinalionZIPCodM 

ColiimnB 
UMContalnw-To 

31901.02 

COLUMBUS  GA  31901 

31903.  05 

COLUMBUS  GA  31903 

32034.35 

FERNANDINA  BEACH  FL  32034 

32024.  25.  55.  56 

LAKE  CITY  FL  32055 

32060.64 

LIVE  OAK  FL  32060 

32050.68 

MIDDLEBURGFL  32068 

32065. 67.  73 

ORANGE  PARK  FL  32073 

32084-86.92.95 

SAINT  AUGUSTINE  FL  32084 

32041,97 

YULEE  FL  32097 

32205.20.21.36.54 

JACKSONVILLE  FL  32205 

32207.47 

JACKSONVILLE  FL  32207 

32208.19 

JACKSONVILLE  FL  32208 

32210.  38 

JACKSONVILLE  FL  32210 

32211.39.77 

JACKSONVILLE  FL  32211 

32216. 45. 46 

JACKSONVILLE  FL  32216 

32217,23.37.41.57.59 

JACKSONVILLE  FL  32217 

32218.  26 

JACKSONVILLE  FL  32218 

32225.35 

JACKSONVILLE  FL  32225 

32224. 40.  50 

JACKSONVILLE  FL  32250 

32256.58 

JACKSONVILLE  FL  32256 

32301.11 

TALLAHASSEE  FL  32301 

32303.15 

TALLAHASSEE  FL  32303 

32304. 10. 16 

TALLAHASSEE  FL  32304 

32308. 17 

TALLAHASSEE  FL  32308 

32401.02 

PANAMA  CITY  FL  32401 

32403.04 

PANAMA  CITY  FL  32404 

32405.  06.  09 

PANAMA  CITY  FL  32405 

32407.  08. 13. 17 

PANAMA  CITY  FL  32407 

32502,  73-76.  89-98 

PENSACOLA  FL  32502 

32501.03.13 

PENSACOLAFL  32503 

32504. 14.  24.  34 

PENSACOLA  FL  32504 

32506. 16. 26 

PENSACOLA  FL  32506 

32507.08 

PENSACOLA  FL  32507 

32522.23 

PENSACOLA  FL  32522 

32536.  38.  39 

CRESTV1EW  FL  32536 

32540.41 

DESTINFL  32540 

32547-49 

FT  WALTON  BEACH  FL  32547 

32561.62.66 

GULF  BREEZE  FL  32561 

32544.69 

MARY  ESTHER  FL  32569 

32570-72.  83 

MILTON  FL  32570 

32578.  88 

NICEVILLE  FL  32578 

32615. 16 

ALACHUA  FL  32615 

32626.44 

CHIEFLAND  FL  32626 

32643.55 

HIGH  SPRINGS  FL  32643 

32701. 15 

ALTAMONTE  SPRINGS  FL  32701 

32707. 18.  30 

CASSLEBERRY  FL  32707 

32708. 19 

WINTER  SPRINGS  FL  32708 

32703.  04. 12 

APOPKAFL  32712 

32714. 16 

ALTAMONTE  SPRINGS  FL  32714 

32720-24 

DELANO  FL  32720 

32725,28 

DELTONA  FL  32725 

32726.  27.  36 

EUSTISFL  32726 

32738.  39 

DELTONA  FL  32738 

32746.  95 

LAKE  MARY  FL  32746 

32750.52 

LONGWOOD  FL  32750 

32751, 94 

MAITLAND  FL  32751 

32756.  57 

MT  DORA  FL  32757 

32763.  74 

ORANGE  CUTY  FL  32763 

32762. 65.  66 

OVIEDO  FL  32765 

32771-73 

SANFORD  FL  32771 

ColufnnA 
DMtinaUonZIPCodM 

ColuntnB 
LatelContaiiMrTo 

32779.91 

LONGWOOD  FL  32779 

32780-83.96 

TITUSVILLE  FL  32780 

32789.90 

WINTER  PARK  FL  32789 

32801.02 

ORLANDO  FL  32801 

32804.  54 

ORLANDO  FL  32804 

32805.55 

ORLANDO  FL  32805 

32806.56 

ORLANDO  FL  32806 

32807,  57 

ORLANDO  FL  32807 

32808.18.68 

ORLANDO  FL  32808 

32809,  39,  59 

ORLANDO  FL  32809 

32810,  60 

ORLANDO  FL  32810 

32811,35,61 

ORLANDO  FL  32811 

32812,  27.  32 

ORLANDO  FL  32812 

32817.  67 

ORLANDO  FL  32817 

32819.21.36.69 

ORLANDO  FL  32819 

32820.26.28,29,31,33, 
34.78 

ORLANDO  FL  32820 

32824,  37,  77 

ORLANDO  FL  32824 

32901,02.19 

MELBOURNE  FL  32901 

32904,12 

WEST  MELBOURNE  FL  32904 

32905,06 

PALM  BAY  FL  32905 

32907-09,11 

PALM  BAY  WEST  FL  32907 

32922-24, 26. 27 

COCOA  FL  32922 

32925.  37 

PATRICK  AFBFL  32925 

32931.32 

COCOA  BEACH  FL  32931 

32934. 40. 41 

EAU  GALLIE  FL  32934 

32952-54 

MERRITT  ISLAND  FL  32952 

32955.56 

ROCKLEDGE  FL  32955 

32958.  76.  78 

SEBASTIAN  FL  32958 

32960.63 

VERO  BEACH  FL  32960 

32962.65.68 

VERO  BEACH  FL  32962 

32966.67.69 

VERO  BEACH  FL  32966 

33008.09 

HALLANDALE  FL  33009 

33010,11 

HIALEAH  FL  33010 

33015, 17 

SOUTH  FLORIDA  FL  33015 

33002.18 

SOUTH  FLORIDA  FL  33018 

33019.  20.  22 

SOUTH  FLORIDA  FL  33020 

33021.81 

SOUTH  FLORIDA  FL  33021 

33023.  83 

SOUTH  FLORIDA  FL  33023 

33024,84 

SOUTH  FLORIDA  FL  33024 

33030,  33,  90 

HOMESTEAD  FL  33030 

33031,32.39.92 

SOUTH  FLORIDA  33032 

33034.35 

HOMESTEAD  FL  33034 

33040.41.45 

KEY  WEST  FL  33040 

33055,56 

SOUTH  FLORIDA  FL  33055 

33060.69 

SOUTH  FLORIDA  FL  33060 

33061,62.72 

SOUTH  FLORIDA  FL  33061 

33063,93 

SOUTH  FLORIDA  FL  33062 

33065,75 

SOUTH  FLORIDA  FL  33065 

33067,  73.  76,  97 

SOUTH  FLORIDA  FL  33067 

33071,77 

SOUTH  FLORIDA  FL  33071 

33128.  32.  36 

MIAMI  FL  33128 

33129.30 

MIAMI  FL  33129 

33127,  37 

MIAMI  FL  33137 

33109,  39 

MIAMI  FL  33139 

33167,  68 

MIAMI  FL  33167 

33174.  84 

MIAMI  FL  33174 

33175. 85 

MIAMI  FL  33175 

33186.96 

MIAMI  FL  33186 

33301.94 

FT  LAUDERDALE  FL  33301 

• 
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Colijmn  A 
Dwtination  ZIP  CodM 

CotumnB 
LalMi  Container  To 

CotumnA 
DMtination  ZIP  Code* 

CotumnB 
Label  Containw  To 

33324.88 

FT  LAUDERDALE  FL  33324 

33807.11.13 

LAKELAND  FL  33813 

33404,19 

WEST  PALM  BEACH  FL  33404 

33830.31 

BARTOW  FL  33830 

33407. 12 

WEST  PALM  BEACH  FL  33407 

33844.45 

HAINES  CITY  FL  33844 

33411,21 

WEST  PALM  BEACH  FL  3341 1 

33853-56,  59,  67 

LAKE  WALES  FL  33853 

33413. 15 

WEST  PALM  BEACH  FL  33413 

33870-72 

SEBRING  FL  33870 

33417.22 

WEST  PALM  BEACH  FL  33417 

33880,82.83 

WINTER  HAVEN  FL  33880 

33424.  25.  74 

BOYNTON  BEACH  FL  33424 

33881.84.85 

LAKELAND  FL  33881 

33427.  29,  81 

BOCA  RATON  FL  33427 

33901.16 

FT  MYERS  FL  33901 

33428,97 

BOCA  RATON  FL  33428 

33903,17 

FT  MYERS  FL  33903 

33441.43 

DEERFIELD  BEACH  FL  33441 

33905,94 

FT  MYERS  FL  33905 

33444,47 

DELRAY  BEACH  FL  33444 

33909,  93 

CAPE  CORAL  FL  33909 

33445,82 

DELRAY  BEACH  FL  33445 

33912. 13 

FT  MYERS  FL  33912 

33446.48.84 

DELRAY  BEACH  FL  33446 

33914.  91 

CAPE  CORAL  FL  33914 

33455,75 

HOBE  SOUND  FL  33455 

33931.  32 

FT  MYERS  BEACH  FL  33931 

33461,66 

LAKE  WORTH  FL  33461 

33935.  75 

LABELLE  FL  33935 

33462,65 

LAKE  WORTH  FL  33462 

33936,  70-72 

LEHIGH  ACRES  FL  33936 

33454,63 

LAKE  WORTH  FL  33463 

33948.  53,  81 

PT  CHARLOTTE  FL  33948 

33468,  77.  78 

JUPITER  FL  33468 

33950,  55,  82 

PUNTA  GORDA  FL  33950 

33509.11 

BRANDON  FL  33511 

33952,54 

PT  CHARLOTTE  FL  33952 

33523.  25.  26 

DADE  CITY  FL  33525 

33980,83 

PUNTA  GORDA  FL  33960 

3353941.43.44 

ZEPHYRHILLSFL  33540 

34104.09 

NAPLES  FL  34104 

33548,49 

LUTZ  FL  33549 

34105. 10 

NAPLES  FL  34105 

33564^7 

PLANT  CITY  FL  33566 

34112.13 

NAPLES  FL  34112 

33568,69 

RIVERVIEW  FL  33569 

34116.17.19,20 

NAPLES  FL  34116 

33570.  72.  73 

RUSKIN  FL  33570 

34134.  35 

BONITA  SPRINGS  FL  34134 

33583,84 

SEFFNER  FL  33584 

34142. 43 

IMMOKALEE  FL  34142 

33594,95 

VALRICO  FL  33594 

34201-04 

BRAOENTON  FL  34203 

33602.72 

TAMPA  FL  33602 

34205.  06,  08 

BRADENTONFL  34206 

33603.73 

TAMPA  FL  33603 

34207.10,81,82 

BRADENTON  FL  34207 

33604.74 

TAMPA  FL  33604 

34209,80 

BRAOENTON  FL  34209 

33605.75 

TAMPA  FL  33605 

34217, 18 

BRADENTON  BEACH  FL  34217 

33610.80 

TAMPA  FL  33610 

34220.21 

PALMETTO  FL  34220 

33611.81 

TAMPA  FL  33611 

34223.  24, 95 

ENGLEWOOD  FL  34223 

33612,82 

TAMPA  FL  33612 

34230.  34-37, 43 

SARASOTA  FL  34230 

33614.84 

TAMPA  FL  33614 

34231,38,41,42,76 

SARASOTA  FL  34231 

33615.85 

TAMPA  FL  33615 

34232,  33, 40 

SARASOTA  FL  34232 

33616.86 

TAMPA  FL  33616 

34239,  77 

SARASOTA  FL  34239 

33618.  25.  88 

TAMPA  FL  33618 

34265.66 

ARCADIA  FL  34265 

33624.  26 

TAMPA  FL  33624 

34274,  75 

NOKOMIS  FL  34274 

33637.87 

TAMPA  FL  33637 

34284,  85,  92 

VENICE  FL  34285 

33701.  31 

ST  PETERSBURG  FL  33701 

34286.  87 

NORTH  PORT  FL  34287 

33702, 16.  42 

ST  PETERSBURG  FL  33702 

34420.21 

BELLVIEW  FL  34420 

33703.  32 

ST  PETERSBURG  FL  33703 

34423.  28.  29 

CRYSTAL  RIVER  FL  34428 

33704.34 

ST  PETERSBURG  FL  33704 

34430-34 

DUNNELLON  FL  34430 

33705. 12. 15.  39 

ST  PETERSBURG  FL  33705 

3444&48 

HOMOSASSA  SPRINGS  FL  34446 

33706,  36, 40. 41 

ST  PETERSBURG  FL  33706 

34450-53 

INVERNESS  FL  34450 

33707,11.37.47 

ST  PETERSBURG  FL  33707 

34460.61 

LECANTOFL  34460 

33708,  38 

ST  PETERSBURG  FL  33708 

34464.65 

BEVERLY  HILLS  FL  34464 

33709, 10.  43 

ST.PETERSBURG  FL  33709 

34470.  75.  78.  79 

OCALAFL  34470 

33713. 14,  84 

ST  PETERSBURG  FL  33713 

34471.72.80.83 

OCALAFL  34471 

33730.  33 

ST  PETERSBURG  FL  33730 

34473,74.76.77.81,82 

OCALA  FL  34473 

-- 

33755.  57.  69 

CLEARWATER  FL  33755 

34488,89 

SILVER  SPRINGS  FL  34488 

33759.  60.  62.  64 

CLEARWATER  FL  33762 

34491,92 

SUMMERFIELD  FL  34491 

33761.63.65 

CLEARWATER  FL  33765 

34601-05. 13. 14 

BROOKSVILLE  FL  34601 

33770.71.74,79 

LARGO  FL  33770 

3460&O9, 11 

SPRING  HILL  FL  34606 

33772.  73.  75-78 

SEMINOLE  FL  33772 

34652-56 

NEW  PORT  RICHEY  FL  34652 

33780^ 

PINELLAS  PARK  FL  33781 

34667.  69.  74 

HUDSON  FL  34667 

33785.86 

INDIAN  ROCKS  BEACH  FL  33785 

34668.73     . 

PORT  RICHEY  FL  34668 

33801-03. 15 

LAKELAND  FL  33801 

34682-85 

PALM  HARBOR  FL  34683 

33805.  09. 10 

LAKELAND  FL  33805 

34688.89 

TARPON  SPRINGS  FL  34689 

■     -' 

t 

Column 
Daatina 

34697.  J 

34711. " 

34741.  i 

3474^ 

34748,^ 

34769-7 

34777." 

34945,1 

34946.' 

34948.1 

34957,! 

34972-7 

34990.1 

35010. 

35045,' 

35150. 

35160, 

35475. 

35501-( 

35956. 

36027. 

36066^ 

36079, 

36092. 

36330. 

36360, 

36426, 

36460. 

36701-( 

36801-( 

36830< 

36867-1 

37011. 

37024, 

37040, 

37055. 

37064, 

37070, 

37075, 

37087, 

37110, 

37115. 

37121, 

37127, 

37128. 

3716W 

37201. 

37204. 

37206, 

37208, 

37210. 

37211. 

37229. 

37303, 

37311, 

37317, 

37349, 

37304, 

37319, 

37337, 
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34697,98 

DUNEDINFL  34696 

34711. 12 

CLERMONT  FL  34711 

34741.42.46.47 

KISSIMMEEFL  34741 

3474^45. 58,  59 

KISSIMMEEFL  34743 

34748. 49. 88. 89 

LEESBURGFL  34748 

34769-73 

ST  CLOUD  FL  34769 

34777.  78. 87 

WINTER  GARDEN  FL  34777 

34945.81.82.8648 

FT  PIERCE  FL  34945 

34946. 47. 49.  51 

FT  PIERCE  FL  34946 

34948. 54. 79.  85 

FT  PIERCE  FL  34948 

34957.58 

JENSEN  BEACH  FL  34967 

34972-74 

OKEECHOBEE  FL  34972 

34990.91 

PALM  CITY  FL  34990 

35010.11 

ALEXANDER  CITY  AL  35010 

35045.46 

CLANTON  AL  35045 

35150.  51 

SYLACAUGAAL  35150 

35160.  61 

TALLADEGA  AL  35160 

35475,  76 

NORTHPORTAL  35476 

35501-04 

JASPER  AL  35501 

35956.57 

BOAZAL  35957 

36027.72 

EUFAULAAL  36027 

36066^ 

PRATTVILLEAL  36067 

36079,81,82 

TROY  AL  36081 

36092.93 

WETUMPKAAL  36092 

36330.31 

ENTERPRISE  AL  36330 

36360.61 

OZARK  AL  36360 

36426.27 

BREWTON  AL  36426 

38460.61 

MONROEVILLE  AL  36460 

36701-03 

SELMAAL  36701 

36801-04 

OPELIKAAL  36801 

36830-32.49 

AUBURN  AL  36830 

36867-70 

PHENIX  CITY  AL  36867 

37011. 13 

ANTIOCHTN  37011 

37024.27 

BRENTWOOD  TN  37024 

37040,41 

CLARKSVILLETN  37040 

37055.56 

DICKSON  TN  37055 

37064. 65.  67-69 

FRANKUNTN  37064 

37070. 72 

GOODLETTSVILLE  TN  37070 

37075, 77 

HENOERSONVILLE  TN  37075 

37087.  88.  90 

LEBANON  TN  37087 

37110.11 

MCMINNVILLETN  37110 

37115. 16 

MADISON  TN  37115 

37121. 22 

MTJUUETTN  37121 

37127.  30.  33 

MURFREESBORO  TN  37127 

37128.29 

MURFREESBORO  TN  37128 

3716&«2 

SHELBYVILLETN  37160 

37201.19     . 

NASHVILLE  TN  37201 

37204.20 

NASHVILLE  TN  37204 

37206.13 

NASHVILLE  TN  37206 

37208, 18.  28 

NASHVILLE  TN  37208 

37210. 24 

NASHVILLE  TN  37210 

37211,22 

NASHVILLE  TN  37211 

37229.30 

NASHVILLE  TN  37229 

37303.71 

ATHENS  TN  37303 

37311,12,20.64 

CLEVELAND  TN  37311 

37317. 46 

COPPERHILLTN  37317 

37349.  55 

MANCHESTER  TN  37356 

37304.73 

SALE  CREEK  TN  37373 

37319. 79.  84 

SODDY  DAISY  TN  37379 

37337.  81.  95 

SPRING  CITY  TN  37381 

Column  A 
DosUnation  zr  CodM 

Column  B 
LaM  Contains  To 

37358.85 

TELUCO  PLAINS  TN  37385 

37402. 03.  08.  50.  99 

CHATTANOOGA  TN  37402 

37409. 10. 19 

CHATTANOOGA  TN  37409 

37411.14 

CHATTANOOGA  TN  3741 1 

37601.05 

JOHNSON  CITY  TN  37601 

37602.04 

JOHNSON  CITY  TN  37604 

37616. 41 

CHUCKEYTN  37641 

37642.45 

CHURCH  HILL  TN  37642 

37643.44 

ELEABETHTON  TN  37643 

37660. 62. 65 

KiNGSPORTTN  37660 

37716. 17 

CUNTONTN  37716 

37743-45 

GREENEVILLETN  37743 

37771.72 

LENOIR  CITY  TN  37771 

37801-04 

MARYVILLETN  37801 

37813-16 

MORRISTOWN  TN  37814 

37821,22 

NEWPORT  TN  37821 

37824, 25. 79 

NEW  TAZWELL  TN  37825 

37830. 31 

OAK  RIDGE  TN  37830 

37862-64,  68.  76 

SEVIERVILLETN  37862 

37902. 16. 29,  99 

KNOXVILLETN  37902 

37914. 24 

KNOXVILLE  TN  37914 

37917.27 

KNOXVILLETN  37917 

37918. 28.  38 

KNOXVILLE  TN  37918 

37919,39 

KNOXVILLETN  37919 

37920. 40. 98 

KNOXVILLETN  37920 

37923.32 

KNOXVILLETN  37923 

37950. 90.  95. 97 

KNOXVILLETN  37950 

38017.27 

COLLIERVILLETN  38017 

38018.88 

CORDOVA  TN  38018 

38024,25 

DYERSBURGTN  38024 

38053-55 

MILUNGTONTN  38053 

38101.40,42.43.45.47. 
48.50.51.59.61.66.69. 
94.97 

MEMPHIS  TN  38101 

38103.  05. 46. 63.  65,  73 

MEMPHIS  TN  38103 

38104.  74 

MEMPHIS  TN  38104 

38106.26.36 

MEMPHIS  TN  38106 

38108. 12 

MEMPHIS  TN  38108 

38109.90 

MEMPHIS  TN  38109 

38111.52 

MEMPHIS  TN  381 11 

38115.75.88.93 

MEMPHIS  TN  38115 

38116.31,32.86 

MEMPHIS  TN  381 16 

38117.37.57.77 

MEMPHIS  TN  38117 

38118.81 

MEMPHIS  TN  38118 

38119.20.87 

MEMPHIS  TN  38119 

38125. 41 

MEMPHIS  TN  38125 

38127.67 

MEMPHIS  TN  38127 

38128.68 

MEMPHIS  TN  38128 

38133.35 

MEMPHIS  TN  38133 

38134.  84 

MEMPHIS  TN  38134 

38138.  39.  83 

MEMPHIS  TN  38138 

38301.02,08 

JACKSON  TN  38301 

38303,  05. 14 

JACKSON  TN  38305 

38501-03.  05.  06 

COOKEVILLETN3850^ 

38555.  57.  58 

CROSSVILLETN  38555 

38634.35 

HOLLY  SPRINGS  MS  38634 

38701-05 

GREENVILLE  MS  38701 

38801-03 

TUPELO  MS  38801 

38901.02 

GRENADA  MS  38901 

38930,35 

GREENWOOD  MS  38930 
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39042.43 

BRANDON  MS  39042 

42701.02 

EUZABETHTOWN  KY  42701 

39056,  58.  60 

CLINTON  MS  39056 

43016. 17 

DUBLIN  OH  43016 

39110,30 

MADISON  MS  39110 

43040. 41 

MARYSVILLE  OH  43040 

39120-22 

NATCHEZ  MS  39120 

43055.  56,  58,  93 

NEWARK  OH  43055 

39157.  58 

RIDGELAND  MS  39157 

43007.  67 

RAYMOND  OH  43067 

39180-83 

VICKSBURG  MS  39180 

43081,82.86 

WESTERVILLE  OH  43081 

1 

39201,02 

JACKSON  MS  39201 

43135.52.56 

LAURELVILLE  OH  43135 

39204.  84 

JACKSON  MS  39204 

43150.63 

RUSHVILLE  OH  43150 

39206.  86 

JACKSON  MS  39206 

43206.  17 

COLUMBUS  OH  43206 

39208. 18.  88 

JACKSON  MS  39208 

43222.23 

COLUMBUS  OH  43222 

39209.  89 

JACKSON  MS  39209 

43234,  35. 40 

COLUMBUS  OH  43234 

39212,  72.  82 

JACKSON  MS  39212 

43301.02 

MARION  OH  43301 

39213,  83 

JACKSON  MS  39213 

43314.  35 

CALEDONIA  OH  43314 

39401-07 

HATTIESBURG  MS  39401 

43330.  59 

WHARTON  OH  43359 

39440-43 

LAUREL  MS  39440 

43701.02.21 

ZANESVILLE  OH  43702 

39520-22.  29 

BAY  ST  LOUIS  MS  39520 

43725.  50 

CAMBRIDGE  OH  43725 

39564-66 

OCEAN  SPRINGS  MS  39564 

43754.  86 

LEWISVILLE  OH  43754 

39601-03 

BROOKKIAVEN  MS  39601 

43736.  73 

QUAKER  CITY  OH  43773 

39648,49 

MC  COMB  MS  39648 

43803. 40 

STONE  CREEK  OH  43840 

39701-05,  10 

COLUMBUS  MS  39701 

44221.22 

CUYAHOGA  FALLS  OH  44221 

39759.  60 

STARKVILLE  MS  39759 

44240,  41 

KENT  OH  44240 

40201-04,  08, 10.  70 

LOUISVILLE  KY  40202 

44256-58 

MEDINA  OH  44256 

40206.  07,  57,  80 

LOUISVILLE  KY  40207 

44281.82 

WADSWORTH  OH  44281 

40211.12,51 

LOUISVILLE  KY  40211 

44646.  47 

MASSILLON  OH  44646 

40205. 13. 18 

LOUISVILLE  KY  40213 

45011.12,20-26 

HAMILTON  OH  45011 

40209.  14 

LOUISVILLE  KY  40214 

45014. 18 

FAIRFIELD  OH  45014 

40216.  56 

LOUISVILLE  KY  40216 

45042-44 

MIDDLETOWN  OH  45042 

40219,  29,  59 

LOUISVILLE  KY  40219 

45202. 10 

CINCINNATI  OH  45202 

40220.50 

LOUISVILLE  KY  40220 

45203,  04, 14 

CINCINNATI  OH  45203 

40222.41,42,52 

LOUISVILLE  KY  40222 

45206,  26 

CINCINNATI  OH  45206 

40231-33,  90,  92,  94.  96- 
98 

LOUISVILLE  KY  40232 

45207, 12 

CINCINNATI  OH  45212 

45216. 17.  32 

CINCINNATI  OH  45217 

40223.  43,  53 

LOUISVILLE  KY  40243 

45219,  20 

CINCINNATI  OH  45219 

40258,66.68,81.83,84 

LOUISVILLE  KY  40258 

45223, 25 

CINCINNATI  OH  45223 

40269.99 

LOUISVILLE  KY  40299 

45209,  27 

CINCINNATI  OH  45227 

40502.17 

LEXINGTON  KY  40502 

45228,  30 

CINCINNATI  OH  45230 

•1 

40503.14 

LEXINGTON  KY  40503 

45213,36 

CINCINNATI  OH  45238 

40504. 10. 13 

LEXINGTON  KY  40504 

45233,  38 

CINCINNATI  OH  45238 

1 

40505.  09,  16 

LEXINGTON  KY  40505 

45218, 40. 46 

CINCINNATI  OH  45240 

40506.  26,  36.  46 

LEXINGTON  KY  40506 

45244.  45 

CINONNATI  OH  45245 

40507,08 

LEXINGTON  KY  40507 

45239. 47,  51-53 

CINCINNATI  OH  45251 

40511.15 

LEXINGTON  KY  40511 

45502-04 

SPRINGFIELD  OH  45502 

40601-04 

FRANKFORT  KY  40601 

45505.06 

SPRINGFIELD  OH  45505 

40701.02 

CORBINKY  40701 

45613.  83 

BEAVER  OH  45613 

40741-45 

LONDON  KY  40741 

45622.54 

NEW  PLYMOUTH  OH  45654 

41011.  12.  14-19 

COVINGTON  KY  41011 

45662.63 

PORTSMOUTH  OH  45662 

41071-74 

NEWPORT  KY  41071 

45710,  76 

ALBANY  OH  45710 

41075.  76 

NEWPORT  KY  41075 

45711.77 

AMESVILLE  OH  45711 

41101,02.05.14 

ASHLAND  KY  41101 

45712.  29 

BARLOW  OH  45712 

41301.42 

CAMPTONKY  41301 

45715. 21 

BEVERLY  OH  45715 

41501.02 

PIKEVILLE  KY  41501 

45717.  64 

NELSONVILLE  OH  45764 

41701,02 

HAZARD  KY  41701 

45734. 67.  89 

NEW  MATAMORAS  OH  45767 

42001,03 

PADUCAHKY  42001 

45786, 87 

WARTERFORD  OH  45786 

42101,04,22 

BOWLING  GREEN  KY  42101 

46011,14-16,18 

ANDERSON  IN  46011 

42134,  35 

FRANKLIN  KY  42134 

46012,  13, 17 

ANDERSON  IN  46012 

42141,42 

GLASGOW  KY  42141 

46032,  33 

CARMEL  IN  46032 

42153.  64 

SCOTTSVILLE  KY  42164 

46142. 43 

GREENWOOD  IN  46142 

42240, 41 

HOPKINSVILLE  KY  42240 

46202.  23,  25 

INDIANAPOLIS  IN  46202 

42419,  20 

HENDERSON  KY  42420 

46204,  82. 44 

INDIANAPOLIS  IN  46204 

42501-03 

SOMERSET  KY  42501 

46205. 20.  30 

INDIANAPOLIS  IN  46205 

• 

• 
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46206.  07.  83.  85.  98 

INDIANAPOLIS  IN  46206 

46214.  53.  54 

INDIANAPOUS  IN  46214 

46217.  27.  37. 47 

INDIANAPOUS  IN  46217 

46221.31 

INDIANAPOLIS  IN  46221 

46235.36 

INDIANAPOLIS  IN  46236 

46239.59 

INDIANAPLOIS  IN  46239 

46240.  60.  80.  90 

INDIANAPOUS  IN  46240 

46241.42.51 

INDIANAPOLIS  IN  46241 

46250.56 

INDIANAPOLIS  IN  46250 

46268.78 

INDIANAPOUS  IN  46268 

46307.08 

CROWN  POINT  IN  46307 

46320. 25. 27 

HAMMOND  IN  46320 

46350,52 

LA  PORTE  IN  46350 

46360.61 

MICHIGAN  CITY  IN  46360 

46408.09 

GARY  IN  46408 

46410. 11 

MERRILLVILLE  IN  46410 

46516. 17 

ELKHART  IN  46516 

46526-28 

GOSHEN  IN  46526 

46544<46 

MISHAWAKA  IN  46544 

46580.81 

WARSAW  IN  46580 

46601.17 

SOUTH  BEND  IN  46601 

46613. 14.  80 

SOUTH  BEND  IN  46613 

46616. 19 

SOUTHBEND  IN  46616 

46635. 37.  60 

SOUTH  BEND  IN  46635 

46901-04 

KOKOMO  IN  46901 

46952.53                        * 

MARION  IN  46952 

47129-32 

JEFFERSONVILLE  IN  47130 

47150.  51 

NEW  ALBANY  IN  47150 

47629.30 

NEWBURGH  IN  47630 

47670.  71 

PRINCETON  IN  47670 

47701-06.21.22.27.30- 
37.3&41.44.47.50 

EVANSVH.LE  IN  47701 

47708. 13 

EVANSVILLE  IN  47708 

47711.24 

EVANSVILLE  IN  47711 

47712. 19. 20 

EVANSVILLE  IN  47712 

47714.  28 

EVANSVILLE  IN  47714 

47715. 16 

EVANSVILLE  IN  47715 

47801-08 

TERRE  HAUTE  IN  47801 

47901-07.  96 

LAFAYETTE  IN  47901 

48001.28 

ALGONAC  Ml  48001 

48009.12 

BIRMINGHAM  Ml  48009 

48025.  34.  37.  75,  76.  86 

SOUTHFIELD  Ml  48025 

48026.66 

FRASER  Ml  48026 

48035.  36,  43. 45. 46 

CLINTON  TOWNSHIP  Ml  48035 

48038.42.44 

CLINTON  TOWNSHIP  Ml  48038 

48040.49.59^1.74 

MARYSVILLE  Ml  48040 

48047.51 

NEW  BALTIMORE  Ml  48047 

48048.50 

NEW  HAVEN  Ml  48048 

48062-64 

RICHMOND  Ml  48062 

48065.96 

ROMEO  Ml  48065 

48067-70.  72.  73 

ROYAL  OAK  Ml  48067 

48080^ 

SAINT  CLAIR  SHORES  Ml  48080 

48007,  83,  84.  98.  99 

TROY  Ml  48083 

48015,  89-93 

WARREN  Ml  48089 

48094.95 

WASHINGTON  Ml  48094 

48103,  06.  08.  09 

ANN  ARBOR  Ml  48103 

48105, 13 

GREEN  ROAD  STATION  Ml  48105 

48104,  07 

UBERTY  STATION  Ml  48107 

48111,12 

BELLEVILLE  Ml  48111 

48114, 16 

BRIGHTON  Ml  48116 

iColumnA 
Destination  ZIP  CodM 

Column  B 
LalMlContalnarTo 

48120-22, 26 

DEARBORN  Ml  48120 

48123-25 

DEARBORN  ANNEX  Ml  48124 

48135,36 

GARDEN  CITY  Ml  48135 

48150,51,54 

UVONIA  Ml  48150 

48152.53 

GREENMEAD  STA  Ml  48152 

48161.62 

MONROE  Ml  48161 

48167,  75 

NORTHVILLE  Ml  48167 

48174,  80 

TAYLOR  Ml  48180 

48185,86 

WESTLAND  Ml  48185 

48187, 88 

CANTON  Ml  48188 

48192,95 

WYANDOTTE  Ml  48192 

48197, 98 

YPSILANTI  Ml  48197 

48201,02,06,11 

NORTHEND  STATION  Ml  48202 

48214, 15 

JEFFERSON  STATION  Ml  48214 

48208, 16, 26, 43 

GRAND  SHELBY  STA  Ml  48216 

48217. 18. 29 

RIVER  ROUGE  Ml  48218 

48220.21 

COLLEGE  PARK  STA  Ml  48221 

48225.30 

FOX  CREEK  STATION  Ml  48225 

48239.40 

REDFORD  Ml  48239 

48302.04 

BLOOMFIELD  HILLS  Ml  48302 

4830&09 

ROCHESTER  HILLS  Ml  48306 

48310-14 

STERUNG  HTS  Ml  48310 

48315-18 

SHELBY  TWP  Ml  48315 

48320,28,40-43 

KEEGO  HARBOR  Ml  48320 

48321.26 

AUBURN  HILLS  Ml  48321 

48322-25 

WEST  BLOOMRELD  Ml  48322 

48327. 29.  83.  86 

WATERFORO  ANNEX  Ml  48327 

48331.33.34 

FARMINGTON  H«J.S  Ml  48331 

48332.35.36 

FARMINGTON  Ml  48332 

4834648 

CLARKSTON  Ml  48346 

48356.57 

HIGHLAND  Ml  48356 

48359-63 

LAKE  ORION  Ml  48359 

48370.  71 

OXFORD  Ml  48370 

48374,77 

NOVI  OR  ANNEX  Ml  48374 

48375,  76 

NOVI  Ml  48375 

48380-82 

MILFORD  Ml  48380 

48390,91 

WALLED  LAKE  Ml  48390 

48504,31-33 

NORTHWEST  ANNEX  Ml  48504 

48506,09 

NORTHEAST  ANNEX  Ml  48509 

48519,29 

SOUTHEAST  ANNEX  Ml  48519 

48801.02 

ALMA  Ml  48801 

48804.58.59 

MOUNT  PLEASANT  Ml  48804 

48805.64 

OKEMOS  Ml  48805 

48823-26 

EAST  LANSING  Ml  48823 

48843.44 

HOWELL  Ml  48843 

48906.17 

DELTA  BRANCH  Ml  48906 

48910-12 

SOUTHWEST  ANNEX  Ml  48910 

49002.  24 

PORTAGE  Ml  49002 

49006.  07 

KALAMAZOO  Ml  49006 

49014. 17 

BATTLE  CREEK  Ml  49014 

49015. 16 

BATTLE  CREEK  Ml  49015 

49022.23 

BENTON  HARBOR  Ml  49022 

49068.69 

MARSHALL  Ml  49068 

49103.  04 

BERRIEN  SPRINGS  Ml  49103 

49120.  21 

NILES  Ml  49120 

49504. 14, 44 

GRAND  RAPIDS  Ml  49504 

49505. 15,  25 

GRAND  RAPIDS  Ml  49505 

49506.16 

GRAND  RAPIDS  Ml  49506 

49507. 10 

GRAND  RAPIDS  Ml  49507 

49508. 18,  48 

GRAND  RAPIDS  Ml  49508 
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49801,02 

IRON  MOUNTAIN  Ml  49801 

55411.12 

MINNEAPOLIS  MN  55411 

50310.  94 

DES  MOINES  lA  50310 

55413. 18 

MINNEAPOUS  MN  55413 

50320.  21 

DES  MOINES  lA  50320 

55414,  55 

MINNEAPOLIS  MN  55414 

50322,  23 

OES  MOINES  lA  50322 

55417,  50 

MINNEAPOLIS  MN  55417 

50701-04.  06.  07 

WATERLOO  lA  50701 

55420,  25,  31 

MINNEAPOLIS  MN  55420 

51101.02.05.10,11 

SIOUX  CITY  lA  51101 

55424,  36,  39 

MINNEAPOLIS  MN  55424 

51103.09 

SIOUX  CITY  lA  51 103 

55428-30 

MINNEAPOLIS  MN  55428 

51104,08 

SIOUX  CITY  lA  51104 

55433, 48 

MINNEAPOLIS  MN  55433 

51106.07 

SIOUX  CITY  lA  51106 

55434, 49 

MINNEAPOLIS  MN  55434 

51501-03 

COUNCIL  BLUFFS  lA  51501 

55437.  38 

MINNEAPOLIS  MN  55437 

52401,  03 

CEDAR  RAPIDS  lA  52401 

55441.42 

MINNEAPOLIS  MN  55441 

52402,10.11 

CEDAR  RAPIDS  lA  52402 

55443-45 

MINNEAPOLIS  MN  55443 

52404.  05.  08.  09 

CEDAR  RAPIDS  lA  52408 

55446.47 

MINNEAPOLIS  MN  55446 

52801-03.  05,  08 

DAVENPORT  lA  52801 

55803.04 

DULUTH  MN  55803 

52804,  06,  07,  09 

NORTHWEST  STATION  lA  52802 

55901-03.  05 

ROCHESTER  MN  55901 

53005.  08.  45 

BROOKFIELD  Wl  53005 

55904,06 

ROCHESTER  MN  55904 

53022,77 

GERMANTOWN  Wl  53022 

56001-03 

MANKATO  MN  56001 

53051,  52 

MENOMONEE  FALLS  Wl  53051 

56301.03,04 

ST  CLOUD  MN  56301 

53081-83 

SHEBOYGAN  Wl  53081 

56501,02 

DETROIT  LAKES  MN  56501 

53090,95 

WEST  BEND  Wl  53090 

56560-63 

MOORHEAO  MN  56560 

53092,97 

MEQUON  Wl  53092 

57103.  04, 10 

SIOUX  FALLS  SD  57103 

53094.98 

WATERTOWN  Wl  53094 

57105-09 

SIOUX  FALLS  SD  57105 

53140-44,  58 

KENOSHA  Wl  53140 

57401.02 

ABERDEEN  SD  57401 

53146.  51 

NEW  BERLIN  Wl  53146 

57701,02,09 

RAPID  CITY  SD  57701 

5318&«9 

WAUKESHA  Wl  53186 

58103,  04,  06 

FARGO  ND  58103 

53202,  03 

MILWAUKEE  Wl  53202 

58105,  07-09 

FARGO  ND  58105 

53205,  33 

MILWAUKEE  Wl  53205 

58201-08 

GRAND  FORKS  ND  58201 

53207,35 

MILWAUKEE  Wl  53207 

58401,02.05 

JAMESTOWN  ND  58401 

53213.  26 

MILWAUKEE  Wl  53213 

58501.02.05 

BISMARCK  ND  58501 

53215,  19,  34 

MILWAUKEE  Wl  53215 

58601.02 

DICKINSON  ND  58601 

53220.28 

MILWAUKEE  Wl  53220 

58701-05,  07 

MINOT  ND  58701 

53222.25 

MILWAUKEE  Wl  53222 

58801.02 

WILLISTON  ND  58801 

53223,  24 

MILWAUKEE  Wl  53223 

59101.05 

BILLINGS  MT  59101 

53401,03.07 

RACINE  Wl  53401 

59102.  06 

BILLINGS  MT  59102 

53402,04 

RACINE  Wl  53404 

59103.  04.  07,  08 

BILLINGS  MT  59103 

53405.  06,  08 

RACINE  Wl  53406 

59401,02,05 

GREAT  FALLS  MT  59401 

53545-47 

JANESVILLE  Wl  53545 

59403.  04,  06, 14 

GREAT  FALLS  MT  59404 

53704. 14.  16 

MADISON  Wl  53704 

59701-03,  50 

BUTTE  MT  59701 

53711,17,19,44 

MADISON  Wl  53711 

59801,  03 

MISSOULA  MT  59801 

53713, 15 

MADISON  Wl  53713 

59802,  04,  08 

MISSOULA  MT  59802 

54220,21 

MANITOWOC  Wl  54220 

60411,12 

CHICAGO  HEIGHTS  IL  60411 

54301,02.11 

GREEN  BAY  Wl  54301 

60431,34.35 

JOLIETIL  60431 

54303,04,13 

GREEN  BAY  Wl  54303 

60432.  33.  36 

JOLIETIL  60432 

54401-03 

WAUSAU  Wl  54401 

60440.90 

BOLINGBROOKIL  60440 

54494,95 

WISCONSIN  RAPIDS  Wl  54494 

60441.46 

LOCKPORT  IL  60441 

54901-04 

OSHKOSH  Wl  54901 

60453.  59 

OAK  LAWN  IL  60453 

54911-15 

APPLETON  Wl  54911 

60415.  54-58 

OAK  LAWN  IL  60454 

54935-37 

FOND  DU  LAC  Wl  54935 

60462.  67 

ORLAND  PARK  IL  60462 

54956,57 

NEENAH  Wl  54956 

60463-65.82 

PALOS  HEIGHTS  IL  60463 

55104.14 

ST  PAUL  MN  55104 

60477.  78 

TINLEY  PARK  IL  60477 

55110.15 

ST  PAUL  MN  55110 

60504.05 

AURORA  IL  60504 

55103, 17 

ST  PAUL  MN  55117 

60506.07 

AURORA  IL  60506 

55120,  21 

ST  PAUL  MN  55120 

60521-23 

HINSDALE  IL  60521 

55305.  45.  91 

MINNETONKA  MN  55305 

60525,  26 

LA  GRANGE  IL  60525 

55311,69 

MAPLE  GROVE  MN  55311 

60564,65 

NAPERVILLEIL  60564 

55317.18.31,86 

CHANHASSEN  MN  55317 

60566,67 

NAPERVILLE  IL  60566 

55306,37 

BURNSVILLE  MN  55337 

61801-03 

CHAMPAIGN  IL  61801 

55344,  46,  47 

EDEN  PRAIRIE  MN  55344 

61820-22 

CHAMPAIGN  IL  61821 

55403,05 

MINNEAPOLIS  MN  55403 

61832-34 

CHAMPAIGN  IL  61832 

55404.54 

MINNEAPOLIS  MN  55404 

62025, 26 

EDWARDSVILLE  IL  62025 

""    ".               -  ■ 

V 

Cdumr 
Destina 

62201-C 

62220-2 

62223, 

52224. 

62301-( 

62901-( 

63005, 

63011, 

63021, 

63026. 

63019. 

63032-: 

63044, 

63101. 

63104. 

63105. 

63107. 

63108. 

63109. 

63111. 

63112. 

63126-: 

63129. 

63134. 

63137. 

63301-( 

63366. 

63601. 

63701-1 

63901. 

64013, 

64050, 

64053, 

64055. 

64064. 

64068. 

64081. 

64101, 

64109, 

64111, 

64116. 

64118, 

64119, 

64120. 

64123. 

64129, 

64133. 

64134. 

64138. 

64114. 

64151. 

64155. 

64501, 

64801, 

64803, 

65101. 

65102-' 

65201, 

65203, 

65401, 
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62201-08 

EAST  ST  LOUIS  IL  62201 

62220-22,25 

BFIIFVIIIFII,6??70 

62223.26 

DUTCH  HOLLOW  STA  IL  62223 

62224.58 

MASCOUTAH  IL  62258 

62301-06 

QUINCYIL  62301 

62901-03 

CARBONOALEIL  62901 

63005,06 

CHESTERFIELD  MO  63005 

63011.22 

BALLWIN  MO  63011 

63021,24 

BALLWIN  MO  63021 

63026,99 

FENTON  MO  63026 

63019.  28 

FESTUS  MO  63028 

63032-34 

FLORISSANT  MO  63032 

63044,45 

BRIDGETON  MO  63044 

63101,02,64.69.88.99 

ST  LOUIS  MO  63101 

63104,58 

ST  LOUIS  MO  63104 

63105, 24 

ST  LOUIS  MO  63105 

63107, 13. 15.  20 

ST  LOUIS  MO  63107 

63108,  56 

ST  LOUIS  MO  63108 

63109,39 

ST  LOUIS  MO  63109 

63111.18 

ST  LOUIS  MO  631 11 

63112.33 

ST  LOUIS  MO  63112 

63126-28 

ST  LOUIS  MO  63126 

63129,  51 

ST  LOUIS  MO  63129 

63134.40 

ST  LOUIS  MO  63134 

63137,  38 

ST  LOUIS  MO  63137 

63301-04 

ST  CHARLES  MO  63301 

63366,67 

OTALLON  MO  63366 

63601.53 

PARK  HILLS  MO  63601 

63701-03 

CAPE  GIRARDEAU  MO  63701 

63901.02 

POPLAR  BLUFF  MO  63901 

64013. 15 

BLUE  SPRINGS  MO  64015 

64050,51.56.58 

INDEPENDENCE  MO  64050 

64053,54 

INDEPENDENCE  MO  64053 

64055.57 

INDEPENDENCE  MO  64055 

64064,86 

LEES  SUMMIT  MO  64064 

64068,69 

UBERTY  MO  64068 

64081.82 

LEES  SUMMIT  MO  64081 

64101.02.05.96 

KANSAS  CITY  MO  64105 

64109,  28 

KANSAS  CITY  MO  64109 

64111.71 

KANSAS  CITY  MO  641 11 

64116. 17,  60,  61 

KANSAS  CITY  MO  64116 

64118,  88 

KANSAS  CITY  MO  641 18 

64119,57.58.67 

KANSAS  CITY  MO  641 19 

64120,  25,  26 

KANSAS  CITY  MO  64120 

64123.  24 

KANSAS  CITY  MO  64123 

64129.  30 

KANSAS  CITY  MO  64130 

64133.36 

KANSAS  CITY  MO  64133 

64134.  37.  92 

KANSAS  CITY  MO  64134 

64138.  39 

KANSAS  CITi' MO  64138 

64114.45-49 

KANSAS  CITY  MO  64145 

64151.53.54.63.64.90 

KANSAS  CITY  MO  64153 

64155,  56,  65.  66 

KANSAS  CITY  MO  64155 

64501.05 

ST  JOSEPH  MO  64501 

64801.02 

JOPLIN  MO  64801 

64803.04 

JOPLIN  MO  64803 

65101.09.10 

JEFFERSON  CITY  MO  65101 

65102-08 

JEFFERSON  CITY  MO  65102 

65201.02,11-16 

COLUMBIA  MO  65201 

65203, 17, 18 

COLUMBIA  MAIN  MO  65203 

65401.02.09 

ROLLA  MO  65401 

(Column  A 
Destination  ZIP  Codes 

Columns 
Label  Container  To 

65616.72 

BRANSON  MO  65616 

65804.08.09 

SPRINGRELD  MO  65804 

65807.10 

SPRINGRELD  MO  65807 

66027. 43. 48 

FT  LEAVENWORTH  KS  66027 

66044,49 

LAWRENCE  KS  66044 

66048,47 

LAWRENCE  KS  66046 

66051,61 

OLATHEKS  66061 

66062,63 

OLATHE  KS  66062 

66101. 15. 17. 18 

KANSAS  CITY  KS  66101 

66102. 10 

KANSAS  CITY  KS  66102 

66103.  05 

KANSAS  aTY  KS  66103 

66109.11-13 

KANSAS  CITY  KS  66112 

66202,05.22 

SHAWNEE  MISSION  KS  66202 

66203.16 

SHAWNEE  MISSION  KS  66203 

66210.25 

SHAWNEE  MISSION  KS  66210 

66212,82 

SHAWNEE  MISSION  KS  66212 

66209,13 

SHAWNEE  MISSION  KS  66213 

66214.15.85 

SHAWNEE  MISSION  KS  66215 

66221.23.24 

SHAWNEE  MISSION  KS  66223 

66217-20. 26,  27,  86 

SHAWNEE  MISSION  KS  66226 

68502. 03. 05.  06 

MANHATTAN  KS  66502 

66603.  06. 07. 12, 16.  83 

TOPEKA  KS  66603 

66604. 47,  67 

TOPEKAKS  66604 

66605,09.11 

TOPEKA  KS  66605 

66608. 17. 18 

TOPEKA  KS  66608 

66610. 14. 15 

TOPEKAKS  66610 

66762.63 

PITTSBURG  KS  66762 

67204,19 

WICHITA.  KS  67204 

67205. 12.  23 

WICHITA  KS  67205 

67206. 26,  28.  30.  32 

WICHITA  KS  67206 

67208.20 

WICHITA  KS  67208 

67209.15.27,35 

WICHITA  KS  67209 

67210. 16 

WICHITA  KS  67210 

67401.02 

SAUNA  KS  67401 

67501.02.04.05 

HUTCHINSON  KS  67501 

67901.05 

LIBERAL  KS  67901 

68025.26 

FREMONT  NE  68025 

68105.  06.  55 

OMAHA  NE  68105 

68108.09 

OMAHA  NE  68108 

68110.11.19.20 

OMAHA  NE  68110 

68112.52 

OMAHA  NE  68112 

68114,24 

OMAHA  NE  68114 

68116.18.30.54 

OMAHA  NE  68116 

68117.27 

OMAHA  NE  68117 

68122.  34. 42. 64 

OMAHA  NE  68122 

68123. 47 

BELLENAJE  NE  68123 

68128.  33.  57 

PAPILLION  NE  68128 

68131.  32 

.  OMAHA  NE  68131 

68135-39 

OMAHA  NE  68135 

68144. 45 

OMAHA  NE  68144 

68502.42 

LINCOLN  NE  68502 

68504.  07. 14. 17.  27 

LINCOLN  NE  68504 

68506.20 

LINCOLN  NE  68506 

68512.  22.  23.  32 

LINCOLN  NE  68512 

68516,26 

LINCOLN  NE  68516 

68521.24.28.31 

LINCOLN  NE  68521 

68601,02 

COLUMBUS  NE  68601 

68701.02 

NORFOLK  NE  68701 

68801-03 

GRAND  ISLAND  NE  68801 

68847w»9 

KEARNEY  NE  68847 
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68901,02 

HASTINGS  NE  68901 

74601-04 

PONCA  CITY  OK  74601 

70501,02,07 

LAFAYETTE  LA  70501 

74701,02 

DURANT  OK  74701 

70503.  06.  96 

LAFAYETTE  LA  70506 

75018,  19 

COPPELLTX  75019 

70508.98 

LAFAYETTE  LA  70508 

75020.  21 

DENISON  TX  75020 

70704,  14 

BAKER  LA  70704 

75030.  88,  89 

ROWLETT  TX  75030 

70706,  26,  27 

DENHAM  SPRINGS  70706 

75032,  87 

ROCKWALL  TX  75032 

70707,  37 

GONZALES  LA  70707 

75034,  35 

FRISCO  TX  75034 

70764,  65 

PLAQUEMINE  LA  70764 

75090-92 

SHERMAN  TX  75090 

70801,02.21-23,25.83 

BATON  ROUGE  LA  70801 

75116,37 

DUNCANVILLETX  75116 

70803,  93,  94 

BATON  ROUGE  LA  70803 

75134,46 

LANCASTER  TX  75134 

70805.  12,  92 

BATON  ROUGE  LA  70805 

75160,  61 

TERRELL  TX  75160 

70806,96 

BATON  ROUGE  LA  70806 

75165.  67 

WAXAHACHIE  TX  75165 

70807,  11,  18,  74 

BATON  ROUGE  LA  70807 

75401-04 

GREENVILLE  TX  75401 

70808,  20,  98 

BATON  ROUGE  LA  70808 

75428.  29 

COMMERCE  TX  75428 

70809,  10,  36,  84 

BATON  ROUGE  LA  70809 

75455,56 

MOUNT  PLEASANT  TX  75455 

70814,  95 

BATON  ROUGE  LA  70814 

75460-62 

PARIS  TX  75460 

70815,19,31 

BATON  ROUGE  LA  70815 

75482.83 

SULPHUR  SPRINGS  TX  75482 

70816,17,27.79 

BATON  ROUGE  LA  70816 

75652-54 

HENDERSON  TX  75652 

71102.20.61-66 

SHREVEPORT  LA  71102 

75662,63 

KILGORE  TX  75662 

71103.33 

SHREVEPORT  LA  71103 

75670-72 

MARSHALL  TX  75670 

71104.34 

SHREVEPORT  LA  71104 

76007.  10 

ARLINGTON  TX  76010 

71105,  15,35 

SHREVEPORT  LA  71 105 

76005.06.11 

ARLINGTON  TX  76011 

71106.36 

SHREVEPORT  LA  71106 

76012.  94 

ARLINGTON  TX  76012 

71107.37 

SHREVEPORT  LA  71107 

76004. 13 

ARLINGTON  TX  76013 

71108.18.38,48 

SHREVEPORT  LA  71108 

76003, 14, 18.  96 

ARLINGTON  TX  76014 

71109.19,29,49 

SHREVEPORT  LA  71109 

76001,  15-17 

ARLINGTON  TX  76015 

71111,71,72 

BOSSIER  CITY  LA  71111 

76301.03-06.09 

WICHITA  FALLS  TX  76301 

71112,13 

BOSSIER  CITY  LA  71112 

76302.08.10 

WICHITA  FALLS  TX  76302 

71130.53 

SHREVEPORT  LA  71 130 

76384.85 

VERNON  TX  76384 

71601-13 

PINE  BLUFF  AR  71601 

76501-05.  08 

TEMPLE  TX  76501 

71901.09,13,23,53 

HOT  SPRINGS  NTL  PK  AR  71901 

76540.41,43 

KILLEENTX  76540 

72113-20,24,90 

NORTH  LITTLE  ROCK  AR  721 13 

76542.  47,  48 

KILLEEN  TX  76542 

72201-12. 14-17, 19,  21- 
23.  25.  27 

LITTLE  ROCK  AR  72201 

76544-46 

KILLEEN  TX  76544 

76701.03.06.11 

WACO  TX  76701 

72301-03 

WEST  MEMPHIS  AR  72301 

76704,  05,  15 

WACO  TX  76704 

72315-19 

BLYTHEVILLE  AR  72315 

76707.  08 

WACO  TX  76707 

72335.36 

FORREST  CITY  AR  72335 

76710, 14 

WACO  TX  76710 

72396,  97 

WYNNE  AR  72396 

76702. 12 

WACO  TX  76712 

72401-04 

JONESBOROAR  72401 

77301-06.  84.  85 

CONROE  TX  77301 

72450.  51 

PARAGOULD  AR  72450 

77325.  39, 45 

HUMBLE  TX  77325 

72501-03 

BATESVILLE  AR  72501 

77327.  28 

CLEVELAND  TX  77327 

72701-04 

FAYETTEVILLE  AR  72701 

77338. 46. 47.  96 

HUMBLE  TX  77338 

72712-16 

BENTONVILLE  AR  72712 

77340-44, 48, 49 

HUNTSVILLE  TX  77340 

72901-06.  08, 13. 14. 16. 
23 

FORT  SMITH  AR  72901 

77373.  83.  88 

SPRING  TX  77373 

77375,  77 

TOMBALLTX  77375 

73034.83 

EDMOND  OK  73034 

77379,  89,  91 

SPRING  TX  77379 

73069-72 

NORMAN  OK  73069 

77380,  86,  87 

SPRING  TX  77380 

73501,02.05^7 

LAWTON  OK  73501 

77381,82,93 

SPRING  TX  77381 

73701-06 

ENID  OK  73701 

77401,02 

BELLAIRE  TX  77401 

74003-06 

BARTLESVILLE  OK  74003 

77404.  14 

BAY  CITY  TX  77404 

' 

74011-14 

BROKEN  ARROW  OK  7401 1 

77406.  69 

RICHMOND  TX  77406 

74017,  18 

CLAREMORE  OK  74017 

77410.  29,  33 

CYPRESS  TX  77410 

74066,67 

SAPULPA  OK  74066 

77449.  50,  91-94 

KATYTX  77449 

74074-78 

STILLWATER  OK  74074 

77459,  89 

MISSOURI  CITY  TX  77459 

74354.  55 

MIAMI  OK  74354 

77477,  97 

STAFFORD  TX  77477 

74361.  62 

PRYOR  OK  74361 

77478,  87 

SUGAR  LAND  TX  77478 

74401-03 

MUSKOGEE  OK  74401 

77479,  96 

SUGAR  LAND  TX  77479 

74464,  65 

TAHLEQUAH  OK  74464 

77501,02,06 

PASADENA  TX  77501 

74467-77 

WAGONER  OK  74467 

77503-05.  07.  08 

PASADENA  TX  77503 

74501,02 

MCALESTER  OK  74501 

77510,  17 

SANTA  FE  TX  77510 

,  - 

1 
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lumnB 
IimtTo 

C 74601 

C  74701 

(75019 

C 75020 

(75a30 

( 75a32 

C 75034 

C 75090 

C 75116 

C  75134 

C 75160 

C  75165 

C 75401 

C 75428 

:  75455 

!  75460 

:  75482 

:  75652 

'7566? 

:  75670 

[76010 

[76011 

[76012 

[76013 

.76014 

[76015 

.76301 

[76302 

.76384 

.76501 

.76540 

.76542 

76544 

76701 

76704 

76707 

76710 

76712 

77301 

77325 

77327 

77338 

77340 

77373 

77375 

77379 

77380 

.77381 

77401 

77404 

77406 

77410 

77449 

77459 

77477 

77478 

77479 

77501 

77503 

77510 

Column  A 
Damnation  ZIP  CodM 

ColiminB 
Label  ContaliMr  To 

77511,12 

ALVINTX  77511 

77515. 16 

ANGLETONTX  77515 

77520-22 

BAYTOWN  TX  77520 

77541.42 

FREEPORT  TX  77541 

77546,49 

FRIENDSWOOD  TX  77546 

77550.  53.  55 

GALVESTON  TX  77550 

77551.52,54 

GALVESTON  TX  77551 

77571,72 

LA  PORTE  TX  77571 

77573,  74 

LEAGUE  CITY  TX  77573 

77581,  84.  88 

PEARLAND  TX  77581 

77590,92 

TEXAS  CITY  TX  77590 

77630.32 

ORANGE  TX  77630 

77640.43 

PORT  ARTHUR  TX  77640 

77662.  70 

VIDORTX  77662 

77801-08 

BRYAN  TX  77801 

77833,34 

BRENHAM  TX  77833 

77840-45 

COLLEGE  STATION  TX  77840 

77868,69 

NAVASOTATX  77868 

78028.  29 

KERRVILLETX  78028 

78040-46 

LAREDO  TX  78040 

78102-W 

BEEVILLETX  78102 

78130-33 

NEW  BRAUNFELS  TX  78130 

78148-50 

UNIVERSAL  CITY  TX  78148 

78155,  56 

SEGUINTX  78155 

78202,  04.  07,  83 

SAN  ANTONIO  TX  78202 

78203. 10 

SAN  ANTONIO  TX  78203 

78205.  06,  91-99 

SAN  ANTONIO  TX  78205 

78208.09 

SAN  ANTONIO  TX  78208 

78211,14,21,24-26,64 

SAN  ANTONIO  TX  78211 

78212, 15 

SAN  ANTONIO  TX  78212 

78216,  79 

SAN  ANTONIO  TX  78216 

78219.  20,  22, 44,  62,  63 

SAN  ANTONIO  TX  78219 

78227.42 

SAN  ANTONIO  TX  78227 

78230,31,48,78 

SAN  ANTONIO  TX  78230 

78232,47.58-61,70 

SAN  ANTONIO  TX  78232 

78233,  39,  66 

SAN  ANTONIO  TX  78233 

78238,68 

SAN  ANTONIO  TX  78238 

78240,  49,  55-57,  69 

SAN  ANTONIO  TX  78240 

78245.  50-54,  76 

SAN  ANTONIO  TX  78245 

78332,33 

ALICE  TX  78332 

78363.64 

KINGSVILLETX  78363 

78381,82 

ROCKPORT  TX  78382 

78401-03,07,08.70,71, 
73,  75-78 

CORPUS  CHRISTI  TX  78401 

78404,63 

CORPUS  CHRISTI  TX  78404 

78405,65 

CORPUS  CHRISTI  TX  78405 

78406.  09. 10.  26.  60 

CORPUS  CHRISTI  TX  78406 

78411,66 

CORPUS  CHRISTI  TX  7841 1 

78412, 14, 68 

CORPUS  CHRISTI  TX  78412 

78413,  27.  72 

CORPUS  CHRISTI  TX  78413 

78415-17,  67 

CORPUS  CHRISTI  TX  78415 

78418, 19,  80 

CORPUS  CHRISTI  TX  78418 

78502.05 

MCALLEN  TX  78502 

78503,04 

MCALLEN  TX  78503 

78522,  23,  26 

BROWNSVILLE  TX  78522 

78539,40 

EDINBURG  TX  78539 

78550-53 

HARUNGEN  TX  78550 

78572,  73 

MISSION  TX  78572 

78613,30 

CEDAR  PARK  TX  78613 

78626-28 

GEORGETOWN  TX  78626 

CoiumnA 
Destination  ZIP  CodM 

CotumnB 
LalMl  Contains  To 

78335.36 

ARANSAS  PASS  TX  78336 

78641,45,46 

LEANDERTX  78641 

78664,  82.  83 

ROUND  ROCK  TX  78664 

78666.67 

SAN  MARCOS  TX  78886 

78680.81 

ROUND  ROCK  TX  78680 

78702,21.22 

AUSTIN  TX  78702 

78705.  51 

AUSTIN  TX  78705 

78712. 13 

AUSTIN  TX  78712 

78717.  26,  29,  50 

AUSTIN  TX  78717 

78719,41,42,44 

AUSTIN  TX  78719 

78723-25 

AUSTIN  TX  78723 

78727,  58 

AUSTIN  TX  78727 

78728.  53 

AUSTIN  TX  78728 

78730.  59 

AUSTIN  TX  78730 

78732.  34 

AUSTIN  TX  78732 

78733, 46 

AUSTIN  TX  78733 

78735-37.  39. 49 

AUSTIN  TX  78735 

78747. 48 

AUSTIN  TX  78747 

78752.  54 

AUSTIN  TX  78752 

78756,  57 

AUSTIN  TX  78756 

78801,02 

UVALDE  TX  78801 

78840-43, 47 

DEL  RIO  TX  78840 

78852,53 

EAGLE  PASS  TX  78852 

79101-04 

AMARILLOTX  79101 

79106,19,21,24,60 

AMARILLO  TX  79106 

79107.08,11 

AMARILLOTX  79107 

79110,18 

AMARILLOTX  791 10 

79401,03.05,08.11,15. 
17 

LUBBOCK  TX  79401 

79404.  12,  23,  52 

LUBBOCK  TX  79404 

79406,09,30 

LUBBOCK  TX  79406 

79407. 14 

LUBBOCK  TX  79407 

79410, 13.  93 

LUBBOCK  TX  79410 

79416.  90 

LUBBOCK  TX  79416 

79424, 64 

LUBBOCK  TX  79424 

79701.02 

MIDLAND  TX  79701 

79703, 05,  07 

MIDLAND  TX  79703 

79761,63,66 

ODESSA  TX  79761 

79762,  64.  65 

ODESSA  TX  79762 

79906,08 

EL  PASO  TX  79906 

79907. 17 

EL  PASO  TX  79907 

79922.32 

EL  PASO  TX  79922 

79924.34 

EL  PASO  TX  79924 

79940-55 

EL  PASO  TX  79940 

80001,02,04 

ARVAOA  CO  80001 

80003.05-07 

ARVADA  CO  80003 

80010. 40. 45 

AURORA  CO  80010 

80011,18.19,42 

AURORA  CO  80011 

80012. 41 

AURORA  CO  80012 

80014.44 

AURORA  CO  80014 

80015.16.46 

AURORA  CO  80015 

80017.  47 

AURORA  CO  80017 

80020,21,38 

BROOMFIELD  CO  80020 

80033,34 

WHEAT  RIDGE  CO  80033 

80110-12,55 

ENGLEWOOD  CO  80110 

80120,  25, 60 

LITTLETON  CO  80120 

80121,22,61 

LITTLETON  CO  80121 

80124,  26,  63 

LITTLETON  CO  80124 

80127.62 

LITTLETON  CO  80127 

80202,  65,  90,  93,  94 

DENVER  CO  80202 
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Column  A 
DMtination  ZIP  Codes 

Column  B 
Label  Containw  To 

80203,  64.  95 

DENVER  CO  80203 

80210.  50 

DEI'4VER  CO  80210 

80227,  35.  36 

DENVER  CO  80227 

80233.  41 

DENVER  CO  80233 

80239.  49 

DENVER  CO  80239 

80301,08 

BOULDER  CO  80301 

80302.06 

BOULDER  CO  80302 

80303,07 

BOULDER  CO  80303 

80437,39 

EVERGREEN  CO  80437 

80477,87 

STEAMBOAT  SPRINGS  CO  80477 

80501.04 

LONGMONT  CO  80501 

80521,22.24 

FT  COLLINS  CO  80521 

80525-28 

FT  COLLINS  CO  80525 

80537.  39 

LOVELAND  CO  80537 

80840,41 

USAF  ACADEMY  CO  80840 

80901,03.05 

COLORADO  SPGS  CO  80901 

80904,34 

COLORADO  SPGS  CO  80904 

80906.  37,  60 

COLORADO  SPGS  CO  80906 

80907.  33 

COLORADO  SPGS  CO  80907 

80908.21 

COLORADO  SPGS  CO  80908 

80909.32 

COLORADO  SPGS  CO  80909 

80910,  35 

COLORADO  SPGS  CO  80910 

80911,25,31 

COLORADO  SPGS  CO  8091 1 

80913,  26 

COLORADO  SPGS  CO  80913 

80915.  22,  28-30.  70 

COLORADO  SPGS  CO  80915 

80918.36 

COLORADO  SPGS  CO  80918 

80919.  49 

COLORADO  SPGS  CO  80919 

80920.62 

COLORADO  SPGS  CO  80920 

81002.  07 

PUEBLO  CO  81002 

81003,08 

PUEBLO  CO  81003 

81004-06 

PUEBLO  CO  81004 

81101,02 

ALAMOSA  CO  81101 

81147,57 

PAGOSA  SPRINGS  CO  81 147 

81212, 15 

CANON  CITY  CO  81212 

81301.02 

DURANGO  CO  81301 

82001,07,09 

CHEYENNE  WY  82001 

82051,57,63,70-73 

LARAMIE  WY  82070 

82602,05 

CASPER  WY  82602 

82601,04.09 

CASPER  WY  82609 

82716-18 

GILLETTE  WY  82716 

82901.02 

ROCK  SPRINGS  WY  82901 

82930.31 

EVANSTON  WY  82930 

83001.02 

JACKSON  WY  83001 

83605,06 

CALDWELL  ID  83605 

83642.80 

MERIDIAN  ID  83642 

83647,48 

MOUNTAIN  HOME  ID  83647 

83651-53.  86.  87 

NAMPA  ID  83651 

83702,  03,  06, 12 

BOISE  ID  83702 

83704,11,13 

BOISE  ID  83704 

83707.  08 

BOISE  ID  83707 

83709,  19 

BOISE  ID  83709 

83716,  17 

BOISE  ID  83716 

83814-16 

COEUR  D  ALENE  ID  83814 

84003.04 

AMERICAN  FORK  UT  84003 

84010. 11 

BOUNTIFUL  UT  84010 

84015,  75.  89 

CLEARFIELD  UT  84015 

84036.61 

KAMASUT  84036 

84040.41 

LAYTON  UT  84040 

84042,  62 

PLEASANT  GROVE  UT  84042 

84057,  59 

OREM  UT  84057 

Column  A 
Destination  ZIP  Codes 

Column  B 
Label  Container  To 

84058.  97 

OREM  UT  84058 

84060.  68,  98 

PARK  CITY  UT  84060 

84065.95 

RIVERTONUT  84065 

84070.91.94 

SANDY  UT  84070 

84078,  79 

VERNAL  UT  84078 

84084.88 

WEST  JORDAN  UT  84084 

84090.  92,  93 

SANDY  UT  84090 

84101.44.80 

SALT  LAKE  CTY  UT  84101 

84106.52 

SALT  LAKE  CTY  UT  84106 

84107,  57 

SALT  LAKE  CTY  UT  84107 

84108,58 

SALT  LAKE  CTY  UT  84108 

84110.45,51 

SALT  LAKE  CTY  UT  84110 

84111.33,38 

SALT  LAKE  CTY  UT  8411 1 

84115.65 

SALT  LAKE  CTY  UT  84115 

84120.  28,  70 

SALT  LAKE  CTY  UT  84120 

84121.71 

SALT  LAKE  CTY  UT  84121 

84125-27 

SALT  LAKE  CTY  UT  84125 

84302.  24 

BRIGHAM  CITY  UT  84302 

84321.23 

LOGAN  UT  84321 

84401,09 

OGDEN  UT  84401 

84402,  03,  05, 15 

OGOENUT  84403 

84404. 12. 14 

OGDEN  UT  84404 

84511,33 

BLANDINGUT  84511 

84601,03,05,06 

PROVO  UT  84601 

84663.64 

SPRINGVILLE  UT  84663 

84701.  32 

RICHFIELD  UT  84701 

84720.  22,  81 

CEDAR  CITY  UT  84720 

84770,71,82 

ST  GEORGE  UT  84770 

85001.02 

PHOENIX  AZ  85001 

85003.  04.  25,  30, 73 

PHOENIX  AZ  85004 

85008,10 

PHOENIX  AZ  85008 

85005.  07,  09,  98 

PHOENIX  AZ  85009 

85013, 67 

PHOENIX  AZ  85013 

85011,14 

PHOENIX  AZ  85014 

85016, 64 

PHOENIX  AZ  85016 

85017,61,79 

PHOENIX  AZ  85017 

85018.60 

PHOENIX  AZ  85018 

85021,69 

PHOENIX  AZ  85021 

85022,68 

PHOENIX  AZ  85022 

85023.80 

PHOENIX  AZ  85023 

85024.  50,  54 

PHOENIX  AZ  85024 

85029.  53.  71 

PHOENIX  AZ  85029 

85019.31,43.63 

PHOENIX  AZ  85031 

85032,  46.  78 

PHOENIX  AZ  85032 

85034.  36,  74 

PHOENIX  AZ  85034 

85038,  62,  72.  82,  99 

PHOENIX  AZ  85038 

85040.66 

PHOENIX  AZ  85040 

85044.76 

PHOENIX  AZ  85044 

85045. 48,  70 

PHOENIX  AZ  85048 

85201, 11 

MESA  AZ  85201 

85202.74 

MESA  AZ  85202 

85203, 13,  75 

MESA  AZ  85203 

85204,14 

MESA  AZ  85204 

85205,07,15,77 

MESA  AZ  65205 

85206, 12. 16 

MESA  AZ  85206 

85217, 19.  20. 78 

APACHE  JUNCTION  AZ  85219 

85222,30 

CASA  GRANDE  AZ  85??? 

85224,46 

CHANDLER  AZ  85224 

85225.44 

CHANDLER  AZ  85225 

85232,  79 

FLORENCE  AZ  85232 
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umnB 
nwTo 

M05A 

R4060 

84065 

84070 

84078 

84084 

84090 

84101 

84106 

84107 

84108 

84110 

84111 

84115 

84120 

84121 

84125 

8430? 

84321 

84401 

84403 

84404 

84511 

84601 

84663 

84701 

84720 

84770 

85001 

a5004 

85008 

85009 

85013 

awu 

85016 

85017 

85018 

85021 

mirj! 

8502:) 

85024 

85029 

85031 

85032 

85034 

fuxm 

85040 

85044 

a'H)48 

85201 

85202 

85203 

K)204 

85205 

85206 

«)219 

85222 

85224 

85225 

85232 

Column  A 
OMtination  ZIP  Codes 

Column  B 
LaMContainM-To 

85233,  34,  96,  99 

GILBERT  AZ  85233 

85248,49 

CHANDLER  AZ  85248 

85250.53 

SCOTTSDALE  AZ  85250 

85251,52 

SCOTTSDALEAZ  85251 

85255,62 

SCOTTSDALE  AZ  85255 

85260.67 

SCOTTSDALE  AZ  85260 

85256.  57,  71 

SCOTTSDALEAZ  85256 

85258,61 

SCOTTSDALE  AZ  85258 

85259,  63. 64,  68,  69 

SCOTTSDALE  AZ  85259 

85281,86 

TEMPEAZ  85281 

85283,84 

TEMPEAZ  85283 

85285,87-89 

TEMPEAZ  85285 

85301.03,05,07,09,11 

GLENDALEAZ  85301 

85302,  04. 06, 12 

GLENDALEAZ  85302 

85308, 10, 18 

GLENDALEAZ  85308 

85323.38 

AVONDALEAZ  85323 

85345.80 

PEORIA  AZ  85345 

85351.72 

SUN  CITY  AZ  85351 

85358.90 

WICKENBURG  AZ  85358 

85363.73 

YOUNGTOWN  AZ  85363 

85364^.69 

YUMA  AZ  85364 

85374-76. 78. 79, 87 

SUN  CITY  AZ  85374 

85381,82 

PEORIA  AZ  85381 

85501.02 

GLOBE  AZ  85501 

85541,47 

PAYSONAZ  85541 

85546,48 

SAFFORDAZ  85546 

85607.08 

DOUGLAS  AZ  85607 

85614,22 

GREEN  VALLEY  AZ  85614 

85621,28,62 

NOGALES  AZ  85621 

85613. 35. 36,  SO 

SIERRA  VISTA  AZ  85635 

85643.44 

WILLCOXAZ  85643 

85701.02 

TUCSON  AZ  85701 

85706,77 

TUCSON  AZ  85706 

85712, 49 

TUCSON  AZ  85712 

85713, 14 

TUCSON  AZ  85713 

85715,50 

TUCSON  AZ  85715 

85720.21 

TUCSON  AZ  85720 

85726.44 

TUCSON  AZ  85726 

85730. 47. 48 

TUCSON  AZ  85730 

85737.39 

TUCSON  AZ  85737 

85741.42 

TUCSON  AZ  85741 

85735,  36, 46 

TUCSON  AZ  85746 

86001,02 

FLAGSTAFF  AZ  8600' 

86003,04 

FLAGSTAFF  AZ  86003 

86301-04,05 

PRESCOTTAZ  86301 

86312-14 

PRESCOTT  VALLEY  AZ  86314 

86322,  24,  31 

CAMP  VERDE  AZ  86322 

86336.39^1.51 

SEDONAAZ  86336 

86401.02,13 

KINGIMAN  AZ  86401 

86403-06 

LAKE  HAVASU  CITY  AZ  86403 

86426, 29,  30,  39, 42 

BULLHEAD  CITY  AZ  86442 

87102, 04,  94 

ALBUQUERQUE  NM  87102 

87105,21.95 

ALBUQUERQUE  NM  87105 

87106.96 

ALBUQUERQUE  NM  87106 

87107,  97 

ALBUQUERQUE  NM  87107 

87108,  98 

ALBUQUERQUE  NM  87108 

87109, 22, 99 

ALBUQUERQUE  NM  87109 

87110,76,90 

ALBUQUERQUE  NM  87110 

87111,54.91 

ALBUQUERQUE  NM  87111 

87112,53.92 

ALBUQUERQUE  NM  87112 

Column  A 
OMtination  ZIP  CodM 

CotumnB 
LiM  Contains  To 

87114,84,87,93 

ALBUQUERQUE  NM  87114 

87123,  81 

ALBUQUERQUE  NM  87123 

87124,  74 

ALBUQUERQUE  NM  87124 

87301,05 

GALLUP  NM  87301 

87401,02,99 

FARMINGTON  NM  87401 

87502,04 

SANTA  FE  NM  87502 

87532,33 

ESPANOLA  NM  87532 

88001,11 

LAS  CRUCES  NM  88001 

88004,06 

LAS  CRUCES  NM  88004 

88005,12 

LAS  CRUCES  NM  88005 

88030,31 

DEMING  NM  88030 

88061.62 

SILVER  CITY  NM  88061 

88101.02 

CLOVIS  NM  88101 

88210.11 

ARTESIA  NM  88210 

88220.21 

CARLSBAD  NM  88220 

88240-42 

HOBBSNM  88240 

88310. 11 

ALAMOGORDO  NM  88310 

89005.06 

BOULDER  CITY  NV  89005 

89012, 14 

HENDERSON  NV  89014 

89011,15 

HENDERSON  NV  89015 

89018. 70 

INDIAN  SPRINGS  NV  89018 

89019.26 

JEAN  NV  89019 

89028.29 

LAUGHUNNV  89028 

89031,33 

NORTH  LAS  VEGAS  NV  89031 

89041,48 

PAHRUMP  NV  89041 

89049,50 

TONOPAH  NV  89049 

89102.46 

LAS  VEGAS  NV  89102 

89103. 13. 35 

LAS  VEGAS  NV  89103 

89117.47 

LAS  VEGAS  NV  89117 

89120, 23,  39 

LAS  VEGAS  NV  89120 

89128,  34,  38 

LAS  VEGAS  NV  89128 

89129^1 

LAS  VEGAS  NV  89129 

89431,32 

SPARKS  NV  89431 

89434-36 

SPARKS  NV  89434 

89450^ 

INCUNE  VILLAGE  NV  89450 

89501,12 

RENO  NV  89501 

89503,13 

RENO  NV  89503 

89504,05 

RENO  NV  89504 

89510. 15 

RENO  NV  89510 

89523,33 

RENO  NV  89623 

89701-06,  21 

CARSON  CITY  NV  89701 

90201,02.70 

BELLCAg0201 

90209-13 

BEVERLY  HILLS  CA  90210 

90220-24 

COMPTONCA  90220 

90230-33 

CULVER  CITY  CA  90230 

9023942 

DOWNEY  CA  90240 

90245, 66,  67 

EL  SEGUNDOCA  90245 

90247-49 

GAROENACA  90247 

90250,51 

HAWTHORNE  CA  90250 

90260,61 

LAWNDALECA  90260 

90263^ 

MAUBUCA  90265 

90274. 75 

PALOS  VERDES  CA  90274 

90254.  77,  78 

REDONDO  BEACH  CA  90277 

90291-96 

VENICE  CA  90291 

90401.06,07 

SANTA  MONICA  CA  90401 

90402-05.08-11 

SANTA  MONICA  CA  90403 

90601.06 

WHITTIERCA  90601 

90602.07 

WHITTIER  CA  90602 

90603.04,09 

WHITTIER  CA  90603 

90605,  06. 10 

WHITTIER  CA  90605 
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Column  A 
Destination  ZIP  Codes 

Column  B 
Label  Container  To 

90620-24 

BUENA  PARK  CA  90620 

90631-33 

LA  HABRA  CA  90631 

90637-39 

LA  MIRADACA  90637 

90650-52 

NORWALK  CA  90650 

90660-65 

PICO  RIVERA  CA  90660 

90701-03 

ARTESIA  CA  90701 

90706,  07 

BELLFLOWER  CA  90706 

90711-14 

LAKEWOODCA  90712 

90715,  16 

LAKEWOODCA  90715 

90720,  21 

LOS  ALAMITOS  CA  90720 

90731-34 

SAN  PEDRO  CA  90731 

90744,  48 

WILMINGTON  CA  90744 

90745,  47.  49 

CARSON  CA  90745 

90803,  53 

LONG  BEACH  CA  90803 

91301,76 

AGOURA  HILLS  CA  91301 

91303-05,  09 

CANOGA  PARK  CA  91304 

91306.96 

WINNETKACA  91306 

91307,  08 

WEST  HILLS  CA  91307 

91311-13 

CHATSWORTHCA  91311 

91319,20 

NEWBURY  PARK  CA  91319 

91321.22,81 

NEWHAaCA  91321 

91324,  25.  28-30 

NORTHRIDGE  CA  91324 

91326.  27 

NORTHRIDGECA  91326 

91331,33,34 

PACOIMACA  91331 

91335,  37 

RESEDA  CA  91335 

91340-42,92 

SYLMARCA  91342 

91343.  93 

NORTH  HILLS  CA  91343 

91344-46.  94.  95 

MISSION  HILLS  CA  91345 

91310.  50.  80.  84 

SANTA  CLARITA  CA  91350 

91351,86 

CANYON  COUNTRY  CA  91351 

91352,  53 

SUN  VALLEY  CA  91352 

91354,  55,  85 

VALENCIA  CA  91355 

91356,  57 

TARZANACA  91356 

91358-63 

THOUSAND  OAKS  CA  91360 

91302.64.65.67,71.72. 
99 

WOODLAND  HILLS  CA  91364 

91403.  13,  23 

SHERMAN  OAKS  CA  91403 

91601-03 

NORTH  HOLLYWOOD  CA  91601 

91604. 14 

STUDIO  CITY  CA  91604 

91605.06.08-12.15.16. 
18 

NORTH  HOLLYWOOD  CA  91605 

91607. 17 

VALLEY  VILLAGE  CA  91607 

91701,37 

ALTALOMACA  91701 

91718-20 

CORONA  CA  91718 

91722,24 

COVINACA  91722 

91729.  30.  39 

RANCHO  CUCAMONGA  CA  91730 

91731.32.34 

EL  MONTE  CA  91731 

91740.41 

GLENDORACA  91740 

91744-47.49 

LA  PUENTECA  91744 

91754.  55 

MONTEREY  PARK  CA  91754 

91761.62,64 

ONTARIO  CA  91761 

91766-69 

POMONA  CA  91767 

91775.  76.  78 

SAN  GABRIEL  CA  91775 

91784-86 

UPLAND  CA  91786 

91788.  89 

WALNUT  CA  91789 

91790-93 

WEST  COVINACA 91790 

91801-03 

ALHAMBRACA  91801 

91901.03 

ALPINE  CA  91901 

91902,  08 

BONITACA  91902 

91909.11 

CHULA  VISTA  CA  91909 

Column  A 
Destination  ZIP  Codas 

Column  B 
Label  Corrtalnar  To 

91910.  12 

CHULA  VISTA  CA  91910 

91913-15,  21 

CHULA  VISTA  CA  91913 

91932,33 

IMPERIAL  BEACH  CA  91932 

91941-44 

LA  MESA  CA  91941 

91945.  46 

LEMON  GROVE  CA  91945 

91947.  50.  51 

NATIONAL  CITY  CA  91950 

91976-79 

SPRING  VALLEY  CA  91977 

92008. 18 

CARLSBAD  CA  92008 

92019.  20,  22 

EL  CAJONCA  92020 

92023.  24 

ENCINITAS  CA  92024 

92025.  29.  33,  46 

ESCONDIDO  CA  92025 

92026.  27.  30 

ESCONDIDO  CA  92026 

92028.  88 

FALLBROOK  CA  92028 

92037-39 

LA  JOLLACA  92037 

92049.51.52.54,55.57 

OCEANSIDE  CA  92054 

92056.  58 

OCEANSIDECA  92056 

92064.  74 

POWAYCA  92064 

92067.  91 

RANCHO  SANTA  FE  CA  92067 

92069.  79.  96 

SAN  MARCOS  CA  92069 

92071.72 

SANTEE  CA  92071 

92084.  85 

VISTA  CA  92084 

92092.  93 

LA  JOLLACA  92093 

92201-03 

INDIOCA  92201 

92225.  26.  42,  80 

BLYTHE  CA  92225 

92231.32 

CALEXICO  CA  92231 

92234.  35 

CATHEDRAL  CITY  CA  92234 

92243.44 

EL  CENTRO  CA  92243 

92210.11.55.60,61 

PALM  DESERT  CA  92260 

92262-64 

PALM  SPRINGS  CA  92262 

92277.  78 

TWENTYNINE  PALMS  CA  92277 

92284-86 

YUCCA  VALLEY  CA  92284 

92307.  08 

APPLE  VALLEY  CA  92307 

92310-12 

BARSTOWCA  92311 

92314.  86 

BIG  BEAR  CITY  CA  92314 

92313,  24 

COLTONCA  92324 

92334-37 

FONTANACA  92335 

92340,  45 

HESPERIACA  92345 

92329,71 

PHELANQA  92371 

92373-75 

REDLANDSCA  92373 

92376,  77 

RIALTO  CA  92376 

92392-94 

VICTORVILLE  CA  92392 

92401.02,08.10 

SN  BERNARDINO  CA  92401 

92404, 13 

SN  BERNARDINO  CA  92404 

92405.  06 

SN  BERNARDINO  CA  92405 

92407.  27 

SN  BERNARDINO  CA  92407 

92501.02 

RIVERSIDE  CA  92501 

92503. 13 

RIVERSIDE  CA  92503 

92504, 14 

RIVERSIDE  CA  92504 

92505, 15 

RIVERSIDE  CA  92505 

92506,16 

RIVERSIDE  CA  92506 

92507, 17 

RIVERSIDE  CA  92507 

92508,18 

RIVERSIDE  CA  92508 

92509, 19 

RIVERSIDE  CA  92509 

92530-32 

LAKE  ELSINORE  CA  92531 

92543-46 

HEMETCA  92543 

92551-55 

MORENO  VALLEY  CA  92553 

92556.  57 

MORENO  VALLEY  CA  92557 

92562-64 

MURRIETACA  92562 

92570-72,  99 

PERRIS  CA  92570 

92581-83 

SAN  JACINTO  CA  92583 
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92584-87 

SUN  CITY  CA  92586 

92589-93 

TEMECULACA  92591 

92607.77 

LAGUNA  NIGUEL  CA  92607 

92615.46 

HUNTINGTON  BEACH  CA  92615 

92602-04, 18-20.  50 

IRVINE  CA  92619 

92606. 14.  23 

IRVINE  CA  92623 

92626-28 

COSTA  MESA  CA  92628 

92624.29 

DANA  POINT  CA  92629 

92605. 47. 49 

HUNTINGTON  BEACH  CA  92647 

92651.52 

LAGUNA  CA  92651 

92653.54 

LAGUNA  HILLS  CA  92653 

92657,  58. 60.  62.  65 

NEWPORT  BEACH  CA  92658 

92659.61.63 

NEWPORT  BEACH  CA  92659 

92672-74 

SAN  CLEMENTE  CA  92672 

92683-85 

WESTMINSTER  CA  92683 

92610,78,79.^ 

RCHO  STA  MARG  CA  92688 

92675,  90-93 

MISSION  VIEJO  CA  92690 

92780-82 

TUSTINCA  92781 

92701-12.  28.  35.  99 

SANTA  ANA  CA  92799 

92821-23 

BREACA  92822 

92831.34 

FULLERTONCA  92834 

92832.36 

FULLERTONCA  92836 

92833.37 

FULLERTONCA  92837 

92835.38 

FULLERTONCA  92838 

9284(M4 

GARDEN  GROVE  CA  92842 

92845.46 

GARDEN  GROVE  CA  92846 

92856.  57.  59.  61-69 

ORANGE  CA  92863 

92870.  71 

PLACENTIACA  92871 

9288S87 

YORBAUNDACA  92885 

92801-08. 12. 14-17.  25. 
50.99 

ANAHEIM  CA  92899 

93001,02.05,07 

VENTURA  CA  93001 

93003, 04. 06.  09 

VENTURA  CA  93003 

93010-12 

CAMARILLOCA  93010 

93013. 14 

CARPINTERIACA  93013 

93015. 16 

FILLMORE  CA  93015 

93020.21 

MOORPARKCA  93020 

93023.24 

OJAICA  93023 

93030^,35 

OXNARD  CA  93030 

93033,34 

OXNARDCA  93033 

93041-44 

PORT  HUENEME  CA  93041 

93060,61 

SANTA  PAULA  CA  93060 

93062-65.  93.  97.  99 

SIMI  VALLEY  CA  93065 

93215. 16 

DELANO  CA  93215 

93???.  ?5 

FRAZIER  PARK  CA  93225 

93230-32 

HANFORD  CA  93230 

93245.46 

LEMOORECA  93245 

93257.58 

PORTERVILLE  CA  93257 

93274,75 

TULARE  CA  93274 

93277,78 

VISALIACA  93277 

93279,91 

VISAUACA  93279 

93401-10, 12 

SAN  LUIS  OBISPO  CA  93401 

93436-38 

LOMPOCCA  93436 

93454-58 

SANTA  MARIA  CA  93454 

93501,02 

MOJAVECA  93501 

93504,05 

CALIFORNIA  CITY  CA  93505 

93514, 15 

BISHOP  CA  93514 

93516,96 

BORON  CA  93516 

93523,24 

EDWARDS  CA  93523 

93534-36,  39,  84,  86 

LANCASTER  CA  93534 

Column  A 
Destination  ZIP  Codes 
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93550-52. 90. 91 

PALM{>ALECA  93550 

93555.56 

RIOGECRESTCA  93555 

93561.62.81.82 

TEHACHAPICA  93561 

93611-13 

CLOVISCA  93612 

93637-39 

MADERA  CA  93638 

93901-17.62 

SAUNAS  CA  93907 

93921-23 

CARMELCA  93923 

93940-a 

MONTEREY  CA  93940 

93950.51 

PAOFIC  GROVE  CA  93950 

94010. 11 

BURUNGAME  CA  94010 

94014-17 

DALY  CITY  CA  94014 

94023.24 

LOS  ALTOS  CA  94023 

94025. 26.  28 

MENLO  PARK  CA  94025 

94035. 41-43 

MOUNTAIN  VIEW  CA  94041 

94061-65 

REDWOOD  CITY  CA  94061 

94080.83 

S  SAN  FRANCISCO  CA  94080 

94086^ 

SUNNYVALE  CA  94086 

94301.02.06 

PALO  ALTO  CA  94301 

94303.04 

PALO  ALTO  CA  94303 

94305.09 

STANFORD  CA  94305 

94401.02 

SAN  MATEO  CA  94401 

94403.04 

SAN  MATEO  CA  94403 

94501.02 

ALAMEDA  CA  94501 

94506.26 

DANVILLE  CA  94506 

94509.31 

ANTIOCHCA  94509 

94519. 21 

CONCORD  CA  94519 

94518. 20 

CONCORD  CA  94520 

94533.35 

FAIRFIELD  CA  94533 

94536.55 

FREMONT  CA  94536 

94541-43 

HAYWARD  CA  94541 

94540.45 

HAYWARO  CA  94545 

94546.52 

CASTRO  VALLEY  CA  94546 

94550.51 

UVERMORE  CA  94550 

94556.75 

MORAGACA  94556 

94558.  59.  81 

NAPA  CA  94558 

94547.72 

RODEO  CA  94572 

94590.92 

VALLEJOCA  94580 

94596.97 

WALNUT  CREEK  CA  94586 

94702. 10 

BERKELEY  CA  94702 

94801.02 

RICHMOND  CA  94801 

94925.  39.  76.  77 

CORTE  MADERA  CA  94825 

94927.  28.  31 

ROHNERT  PARK  CA  94931 

94941.42 

MILL  VALLEY  CA  94941 

94945. 47-49 

NOVATO  CA  94947 

94952.54 

PETALUMA  CA  94952 

94930.  60,  78.  79 

SAN  ANSELMOCA  94960 

94965.66 

SAUSALITOCA  94965 

95001.03 

APTOSCA  95003 

95020.21 

GILROYCA  95020 

95023.24 

HOLUSTERCA  95023 

95030-32 

LOS  GATOSCA  95030 

95037.38 

MORGAN  HILL  CA  95037 

95050-56 

SANTA  CLARA  CA  95050 

95060-67 

SANTA  CRUZ  CA  95060 

95070.  71 

SARATOGA  CA  95070 

95076.77 

WATSONVILLE  CA  95076 

95340.41,44,48 

MERCED  CA  95340 

95380-82 

TURLOCK  CA  95380 

95472.  73 

SEBASTOPOL  CA  95472 

95602-04 

AUBURN  CA  95603 
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95608.09 

CARMICHAELCA  95608 

98027.29 

ISSAQUAHWA  98027 

95610.11,21 

CITRUS  HEIGHTS  CA  95610 

98031,42,64 

KENT  WA  96031 

95616-18 

DAVIS  CA  95616 

98032.35 

KENTWA98032 

95661.78 

ROSEVILLE  CA  95678 

98033.83 

KIRKLANOWA  98033 

95687.  88,  96 

VACAVILLECA  95687 

98036.  37, 46 

LYNNWOOOWA  98036 

95605.  91 

WEST  SACRAMENTO  CA  95691 

98048.51 

RAVENSDALE  WA  98051 

95926-29.  73,  76 

CHICO  CA  95926 

98053.73 

REDMOND  WA  98053 

95945.  49 

GRASS  VALLEY  CA  95945 

98055.58 

RENTONWA  98055 

- 

95965.66 

OROVILLE  CA  95965 

98056,  57,  59 

RENTON  WA  98056 

95967.69 

PARADISE  CA  95969 

98101,20,29,61.71.91 

SEATTLE  WA  98101 

95991.  92 

YUBA  CITY  CA  95991 

98102. 12 

SEATTLE  WA  98102 

96150-58 

SOUTH  LAKE  TAHOE  CA  96150 

98104.  34.  54.  64.  74,  84 

SEATTLE  WA  98104 

96160.  61 

TRUCKEECA  96160 

98105. 45.  85.  95 

SEATTLE  WA  98105 

96720.  21 

HILO  HI  96721 

98106.  26 

SEATTLE  WA  98106 

96732.  33 

KAHULUI  HI  96732 

98107, 17 

SEATTLE  WA  98107 

96739. 40. 45 

KAILUA  KONA  HI  96740 

98111,81 

SEATTLE  WA  981 11 

96738. 43 

KAMUELA  HI  96743 

98114,44 

SEATTLE  WA  98144 

96761.67 

LAHAINA  HI  96761 

98138,48,58.88 

SEATTLE  WA  98148 

96701.82 

PEARL  CITY  HI  96782 

98168.  78 

SEATTLE  WA  98168 

96754.  57,  86 

WAHIAWA  HI  96786 

98160.77 

SEATTLE  WA  98177 

96707,  09,  97 

WAIPAHU  HI  96797 

98221.22 

EVERETT  WA  98221 

97005.  08 

BEAVERTON.  OR  97005 

98230.31 

EVERETT  WA  98230 

97201,58 

PORTLAND  OR  97201 

98270,  71 

EVERETT  WA  98270 

97202,  82 

PORTLAND  OR  97202 

98273.  74 

EVERETT  WA  96273 

97203.31,83 

PORTLAND  OR  97203 

98290.91.96 

EVERETT  WA  98290 

97204,  05.  40 

PORTLAND  OR  97204 

98329.  32,  35 

GIG  HARBOR  WA  98332 

97206.86 

PORTLAND  OR  97206 

98362.63 

PORT  ANGELES  WA  98362 

97208.  28 

PORTLAND  OR  97208 

98366.67 

PORT  ORCHARD  WA  98366 

97209.  10.  96 

PORTLAND  OR  97209 

98371,72 

PUYALLUPWA  98371 

97212.  27 

PORTLAND  OR  97212 

98373-75 

PUYALLUP  WA  98375 

97213.  18.  38 

PORTLAND  OR  97213 

98352.90 

SUMNER  WA  98390 

97214.  32,  93 

PORTLAND  OR  97214 

98401,77 

TACOMAWA  98401 

97215.  16.  33.  92 

PORTLAND  OR  97215 

98402,21 

TACOMAWA  98402 

97219.  80 

PORTLAND  OR  97219 

98403,  22-24 

TACOMAWA  98403 

97220.  30.  94 

PORTLAND  OR  97220 

98404, 42. 43 

TACOMAWA  98404 

97221.25.98 

PORTLAND  OR  97221 

98405.15 

TACOMAWA  98405 

97222.  67-69 

PORTLAND  OR  97222 

98406.16 

TACOMAWA  98406 

97223.  24.  81 

PORTLAND  OR  97223 

98408. 12. 18 

TACOMAWA  98408 

97229.  91 

PORTLAND  OR  97229 

98444.47 

TACOMAWA  98444 

97236.  66,  90 

PORTLAND  OR  97236 

98445.46 

TACOMAWA  98445 

97301,03,05 

SALEM  OR  97301 

98465^7 

TACOMAWA  98465 

97302,  06 

SALEM  OR  97302 

98439.99 

TACOMA  WA  98499 

97330,31,33,35 

CORVALIS  OR  97333 

98501.07 

OLYMPIAWA  98501 

97401,40 

EUGENE  OR  97401 

98502. 08, 12 

OLYMPIAWA  98502 

97404,08 

EUGENE  OR  97404 

98503.09.13 

OLYMPIAWA  98503 

97403.  05,  55 

EUGENE  OR  97405 

98506.16 

OLYMPIAWA  98506 

97477,  78 

SPRINGFIELD  OR  97477 

98660,63.66 

VANCOUVER  WA  98660 

97501.04 

MEDFORD  OR  97501 

98661.65.68.85,86 

VANCOUVER  WA  98661 

97526,  27 

GRANTS  PASS  OR  97526 

98662.  64.  82-84 

VANCOUVER  WA  98662 

97601-03 

KLAMATH  FALLS  OR  97601 

99163,65 

PULLMAN  WA  99163 

97701,02.07-09 

BEND  OR  97701 

99202.  12 

SPOKANE  WA  99202 

98001.02.47,71.92 

AUBURN  WA  98002 

99203,  23 

SPOKANE  WA  99203 

98003,  23,  63,  93 

FEDERAL  WAY  WA  98003 

99204. 19,  24 

SPOKANE  WA  99204 

98004.39 

BELLEVUE  WA  98004 

99205.09 

SPOKANE  WA  99205 

98005.15 

BELLEVUE  WA  98005 

99206. 14. 16 

SPOKANE  WA  99206 

98007.08 

BELLEVUE  WA  98007 

99207.17 

SPOKANE  WA  99207 

98011.41 

BOTHELLWA  98011 

99208. 18.  28 

SPOKANE  WA  99208 

98012.21.82 

BOTHELLWA  98012 

99336-38 

KENNEWICKWA  99336 

98020,  26 

EDMONDS  WA  98020 

99502.  07. 18 

ANCHORAGE  AK  99502 

■• 

98022,  38 

ENUMCLAWWA  98022 

99515, 16 

ANCHORAGE  AK  99515 

« 

-      - 
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99701.03.09,12 

FAIRBANKS  AK  99701 

99702.05 

FAIRBANKS  AK  99702 

99706^ 

FAIRBANKS  AK  99706 
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M    MAIL  PREPARATION  AND 
SORTATION 

MOOO    General  Preparatioii  Standards 

MOlO    Mailpieces 

Moil    Basic  Standards 

1.0-  TERMS  AND  CONDITIONS 

1.1  Presort  Process 

[Amend  MOll.1.1  to  incorporate  a 
reference  to  package  reallocation  to  read 
as  follows:] 

Presort  is  the  process  by  which  a 
mailer  prepares  mail  so  that  it  is  sorted 
to  at  least  the  finest  extent  required  by 
the  standards  for  the  rate  claimed. 
Generally,  presort  is  performed 
sequentially,  from  the  lowest  (finest) 
level  to  the  highest  level,  to  those 
destinations  specified  by  standard  and 
is  completed  at  each  level  before  the 
next  level  is  prepared.  Under  standards 
for  package  reallocation  for  Periodicals 
fiats  and  irregular  parcels  and  Standard 
Mail  (A)  flats  on  pallets  (see  M041  and 
M045),  mail  will  not  necessarily  be 
placed  on  the  lowest  (finest)  level 
pciUets  (package  reallocation  is  optional, 
but,  if  performed,  must  be  done  for  the 
complete  mailing  job).  Not  all  presort 
levels  are  applicable  in  all  situations. 

1.2  Presort  Levels 

[Amend  MOll.1.2  by  revising  1.2d  and 
adding  new  1.2e  and  1.2f  to  difi^erentiate 
between  5-digit  schemes  for  automation 
letters  and  5-digit  schemes  for  pallets 
and  for  carrier  routes  sacks  of 
Periodicals  fiats  and  irregular  parcels 
and  Standard  Mail  (A)  flats;  redesignate 
current  M011.1.2e  through  M011.1.2m 
as  M011.1.2g  through  M011.1.2o, 
respectively,  as  follows:] 

Terms  used  for  presort  levels  are 
defined  as  follows: 
***** 

d.  5-digit  scheme  (trays)  for 
automation  letters:  the  ZIP  Code  in  the 
delivery  address  on  all  pieces  is  one  of 
the  5-digit  ZIP  Code  areas  processed  by 
the  USPS  as  a  single  scheme,  as  shown 
in  the  USPS  City  State  File. 

e.  5-digit  scheme  carrier  routes  (sacks) 
for  Periodicals  flats  and  irregular  parcels 
and  Standard  Mail  (A)  flats:  the  ZIP 
Code  in  the  delivery  address  on  all 
pieces  in  carrier  route  packages  begins 
with  one  of  the  5-digit  ZIP  Code  zones 
processed  by  the  USPS  as  a  single 
scheme,  as  shown  in  LOOl. 

f.  5-digit  scheme  (pallets)  for 
Periodicals  flats  and  irregxilar  parcels 
and  Standard  Mail  (A)  flats:  The  ZIP 
Code  in  the  delivery  address  on  all 
pieces  begins  with  one  of  the  5-digit  ZIP 


Code  zones  processed  by  the  USPS  as  a 
single  scheme,  as  shown  in  LOOl. 

***** 

1.3    Preparation  Instructions 

***** 

[Amend  1.3  by  revising  the  first 
sentence  of  1.3g  to  insert  the  phrase  "for 
automation  letters";  inserting  new  1.3h 
and  i  to  define  5-digit/scheme  sort  for 
carrier  routes  sacks  of  Periodicals  flats 
and  irregular  parcels  and  Standard  Mail 
(A)  flats  and  5-digit/scheme  sort  for 
Periodicals  flats  and  irregular  parcels 
packages  and  Standard  Mail  (A)  flats 
packages  on  pallets;  redesignate  1.3h 
throu^  s  as  1.3j  through  u,  respectively, 
to  read  as  follows:] 

g.  A  5-digit  scheme  sort  for 
automation  letters  yields  *  *  * 

h.  A  5-digit/scheme  carrier  routes  sort 
for  sacked  carrier  route  rate  Periodicals 
flats  and  irregular  parcels  and  Enhanced 
Carrier  Route  rate  Standard  Mail  (A) 
flats  yields  5-digit  scheme  carrier  routes 
sacks  for  those  5-digit  ZIP  Codes  listed 
in  LOOl  and  5-digit  carrier  routes  sacks 
for  other  areas.  The  5-digit  ZIP  Codes  in 
each  scheme  are  treated  as  a  single 
presort  destination  subject  to  a  single 
minimum  sack  voliune,  with  no  further 
separation  by  5-digit  ZIP  Code  required. 
Sacks  prepared  for  a  5-digit  scheme 
destination  that  contain  carrier  route 
packages  for  only  one  of  the  schemed  5- 
digit  areas  are  still  considered  5-digit 
carrier  route  scheme  sorted  and  are- 
labeled  accordingly.  The  5-digit/scheme 
sort  is  optional  for  carrier  route  rate  flat- 
size  and  irregular  parcel  Periodicals  and 
flat-size  Enhanced  Carrier  Route  rate 
Standard  Mail  (A)  in  sacks.  If 
preparation  of  5-digit  scheme  carrier 
routes  sacks  is  performed,  it  must  be 
done  for  all  5-digit  scheme  destinations. 
A  5-digit/scheme  carrier  route  sort  may 
not  be  used  for  mail  at  other  rates  in 
sacks. 

i.  A  5-digit/scheme  sort  for 
Periodicals  flats  and  irregular  parcels 
and  Standard  Mail  (A)  flats  prepared  as 
packages  on  pallets  yields  5-digit 
scheme  pallets  for  those  5-digit  ZIP 
Codes  listed  in  LOOl  and  5-digit  pallets 
for  other  areas.  The  5-digit  ZIP  Codes  in 
each  scheme  are  treated  as  a  single 
presort  destination  subject  to  a  single 
minimum  pallet  volmne,  with  no 
further  separation  by  5-digit  ZIP  Code 
required.  Pallets  prepared  for  a  5-digit 
scheme  destination  Uiat  contain 
packages  for  only  one  of  the  schemed  5- 
digit  areas  are  still  considered  5-digit 
scheme  sorted  and  are  labeled 
accordingly.  The  5-digit/scheme  sort  is 
optional  for  flat-size  and  irregular 
parcel-size  Periodicals  and  flat-size 


Enhanced  Carrier  Route  rate  Standard 
Mail  (A)  prepared  as  packages  on  pallets 
and  may  not  be  used  for  other  mail 
prepared  on  pallets,  except  for  packages 
of  Standard  Mail  (A)  irregular  parcels 
that  are  part  of  a  mailing  job  that  is 
prepared  in  part  as  palletized  flats  at 
automation  rates.  If  preparation  of  5- 
digit  scheme  pallets  is  performed,  it 
must  be  done  for  all  5-digit  scheme 
destinations. 
***** 

M030    Containers 
M031    Labels 


4.0    PALLET  LABELS 


4.8    Delivery  Unit,  SCF,  DDU,  and 
DSCF  Rates 

[Amend  M031.4.8  to  refer  to  5-digit 
scheme  pallets,  as  follows:] 

If  a  5-digit,  5-digit  scheme,  3-digit,  or 
SCF  pallet  contains  copies  claimed  at 
Periodicals  delivery  unit  and  SCF  zone 
rates,  or  Standard  Mail  DDU  and  DSCF 
rates,  as  applicable,  the  content  line  of 
the  pallet  label  must  show  the 
designation  "DDU/SCF,"  after  the 
content  description. 
***** 

5.0    SECOND  LINE  CODES 

[Amend  5.0  to  include  code  for  5-digit 
scheme  carrier  routes  sacks,  as  follows:] 
The  codes  shown  below  must  be  used 
as  appropriate  on  Line  2  of  sack,  tray, 
and  pallet  labels. 


Content 


Scheme 


Code 


SCH. 

(Periodicals  and  Standard  Mail  (A) 
5-digit  scheme  earner  routes 
sacks  and  5-digit  scheme  pallets 
only). 


M032    Barcoded  Labels 

1.0    BASIC  STANDARDS— TRAY  AND 
SACK  LABELS 


Exhibit  1.3a 
Numbers 


3-Digit  Content  Identifier 


[Amend  Exhibit  1.3a,  Periodicals  (PER) 
.  jid  Standard  (A)  by  inserting  new  5- 
digit  scheme  carrier  routes  sacs  and  5- 
digit  scheme  Enhanced  Carrier  Routes 
sacks  categories,  respectively,  to  read  as 
follows:] 
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Class  and  mailing 


CIN 


Human-readable  content 
line 


PER  Rats— Carrier  Route: 


Periodicals  (Per) 


5-digit  carrier  routes  saclts 

5-digit  scheme  car.  rts.  saclts 


386    PER  FLTS  CR-RTS 
371     PER  FLTS  CR-RTS 
SCH 


PER  Parcels— Carrier  Route: 


5-digit  canier  routes  saclts 

5-digit  scheme  car.  rts.  sacks 


396    PER  IRREG  CR-RTS 
399    PER  IRREG  CR-flTS 
SCH 


NEWS  Flats— Carrier  Route: 


Periodicals  (News) 


5-digit  carrier  routes  sacl<s  .... 
5-digit  scheme  car.  rts.  sacits 


486    NEWS  FLTS  CR-RTS 
471     NEWS  FLTS  CR-RTS 
SCH 


NEWS  Parcels— Carrier  Route: 


5-digit  carrier  routes  sacks 

5-digit  scheme  car.  rts.  sacks 


496    NEWS  IRREG  CR-RTS 
499    NEWS  IRREG  CR-flTS 
SCH 


Standard  Mall  (A) 


Enhanced  Carrier  Route  Rats— Nonautomation: 


5-digit  carrier  routes  sacks  .... 
5-digit  scheme  car.  rts.  sacks 


586    STD  FLTS  CR-RTS 
529    STD  FLTS  CR-flTS 
SCH 


MOSS    Sacks  And  Trays 
1.0    BASIC  STANDARDS 


1.7    Origin/Entry  3-Digit/Scheme  Trays 
and  Sacks 

[Amend  the  first  sentence  in  M033.1.7 
to  refer  to  preparation  of  5-digit  carrier 
routes  trays  and  sacks,  optional  5-digit 
scheme  carrier  routes  sacks  for 
Periodicals  and  Standard  Mail  (A),  and 
3-digit  carrier  routes  trays,  as  follows:] 

Except  for  flat-size  and  irregiUar 
parcel-size  Periodicals  under  1.8,  after 
all  carrier  route,  5-digit  carrier  routes 
(and  where  permitted,  5-digit  scheme 


carrier  routes  and  3-digit  carrier  routes), 
5-digit  (and,  where  permitted,  5-digit ' 
scheme),  3-digit  (and,  where  permitted, 
3-digit  scheme)  sacks/trays  are  prepared 

1.8    Periodicals  Flats  and  Irregular 
Parcels  OriginyEntry  SCF  Sacks 

[Amend  the  first  sentence  in  M033.1.8 
to  refer  to  preparation  of  5-digit  carrier 
routes  sacks  and  optional  5-digit  scheme 
carrier  routes  sacks  for  Periodicals,  as 
follows:] 

For  flat-size  and  irregular  parcel-size 
Periodicals,  after  all  carrier  route,  5-digit 
carrier  routes  (and  where  permitted,  5- 
digit  scheme  carrier  routes),  5-digit,  3- 


digit,  and  required  SCF  sacks  are. 
prepared  *  *  * 


M040    Pallets 

M041    General  Standards 

*        *        *        ♦        • 

5.0  PREPARATION 

[Amend  M041.5.1  to  indicate  that  pallet 
sortation  using  package  reallocation 
may  not  always  require  sorting  a 
mailing  to  the  finest  level  as  follows:] 

5.1  Presort 

Pallet  preparation  and  pallet  sortation 
are  subject  to  the  specific  standards  in 
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M045.  Pallet  sortatioii  is  generally 
intended  to  presort  the  palletized 
portion  of  a  mailing  to  at  least  the  finest 
extent  required  for  the  corresponding 
class  of  mail  and  method  of  preparation. 
Pallet  sortation  is  sequential  from  the 
lowest  (finest)  level  to  the  highest  and 
must  be  completed  at  each  required 
level  before  the  next  optional  or 
required  level  is  prepared.  Standard 
preparation  terms  and  presort  levels  for 
pallets  are  defined  in  MOll  and  M045. 
For  sacks,  trays,  or  machinable  parcels 
on  pallets,  the  mailer  must  prepare  all 
required  pallet  levels  before  any  mixed 
ADC  or  mixed  BMC  pallets  are  prepared 
for  a  mailing  or  job.  Packages  and 
bundles  prepared  under  M045  must  not 
be  placed  on  mixed  ADC  or  mixed  BMC 
pallets.  Packages  and  bundles  that 
caimot  be  placed  on  pallets  must  be 
prepared  in  sacks  under  the  standards 
for  the  rate  claimed.  The  standards  for 
package  reallocation  (M045.5.0),  an 
optional  method  of  pallet  preparation, 
are  designed  to  retain  as  much  mail  as 
possible  at  the  SCF  level  and  may  result 
in  some  packages  of  Periodicals  flats 
and  irregular  parcels  and  Standard  Mail 
(A)  flats,  and  irregular  parcels  that  are 
part  of  a  mailing  job  that  is  prepared  in 
part  as  palletized  flats  at  automation 
rates,  not  being  placed  on  the  finest 
level  of  pallet  possible.  Mailers  must 
use  PAVE-certified  presort  software  to 
prepare  mailings  using  package 
reallocation  (package  reallocation  is 
optional,  but,  if  performed,  must  be 
done  for  the  complete  mailing  job). 

5.2    Required  Preparation 

[Amend  M041.5.2  by  revising  5.2a  to 
refer  to  Periodicals  and  Standard  Mail 
(A)  5-digit  pallets  prepared  under  the 
standards  for  package  reallocation  as 
follows:] 


that  facility  may  issue  a  written 
authorization  to  the  mailer  to  label 
mixed  BMC  or  mixed  ADC  pallets  to  the 
post  office  or  processing  and 
distribution  center  serving  the  post 
office  where  mailings  are  entered.  These 
pallets  contain  all  mail  remaining  after 
required  and  optional  pallets  are 
prepared  to  finer  sortation  levels  under 
M045,  as  appropriate. 
***** 

6  0    COP ALLETIZED.  COMBINED,  OR 

MIXED-RATE  LEVEL  MAILINGS  OF 

FLAT-SIZE  PIECES 

***** 

[Amend  M041.6.3  and  M041.6.4  to 

indicate  that  pallet  sortation  using 

package  reallocation  may  not  always 

require  sorting  a  mailing  to  the  finest 

level,  as  follows:] 

6.3    Periodicals  Publicatioiis 

To  combine  more  than  one 
Periodicals  publication  on  pallets,  the 
mailer  must  merge  and  presort  copies  of 
all  the  publications  into  common 
packages  to  achieve  the  finest  presort 
level  for  the  combined  mailing.  To 
copalletize  different  Periodicals  flat-size 
publications,  the  mailer  must 
consolidate  on  pallets  all  independently 
sorted  packages  for  each  pubfication  to 
achieve  the  finest  presort  level  for  the 
mailing.  A  combined  or  copalletized 
mailing  prepared  under  M045.5.0,  using 
package  reallocation,  may  not  always 
result  in  all  packages  being  placed  on 
the  finest  pallet  level  possible.  Both 
combined  and  copalletized  publications 
must  be  supported  by  the 
docimientation  required  in  M045. 
Preferred  Periodicals  may  be  combined 
with  Regular  Periodicals  only  as 
permitted  by  standard. 


4.0  PALLET  PRESORT  AND 
LABELING 

[Amend  the  title  of  M045.4.1  to  indicate 
that  it  also  refers  to  trays  on  pallets,  as 
follows:] 

4.1  Packages,  Bundles,  Sacks,  or 
Trays 

[Amend  M045.4.1  by  revising  4.1a  and 
adding  new  4.1b  to  provide  an  optional 
5-digit/scheme  sort  for  packages  of 
Periodicals  and  Standard  Mail  (A)  flats; 
redesignate  M045.4.lb  through 
M0454.1e  as  M045.4.1C  through 
M045.4.lf,  as  follows:] 

Preparation  sequence  and  Line  1 
labeling:  . 

a.  5-aigit:  required  for  sacks;  required 
for  packages  and  bundles  except  for 
packages  and  bimdles  prepared  under  b; 
optional  for  trays;  for  Line  1,  use  5-digit 
ZIP  Code  destination  of  contents. 

b.  5-digit/scheme:  optional  for 
Periodicals  and  Standard  Mail  (A) 
packages  and  bimdles;  for  Line  1  for  5- 
digit  pallets,  use  5-digit  ZIP  Code 
destination  of  contents;  for  Line  1  for  5- 
digit  scheme  pallets,  use  LOOl,  column 
B. 


4.4    Line  2 

[Amend  M045.4.4  to  require  "SCHEME" 
or  "SCH"  to  appear  on  5-digit  scheme 
pallets  of  Periodicals  or  Standard  Mail 
(A),  as  follows:] 

Line  2,  class  of  mail  (shown  below,  as 
appropriate),  processing  category  and 
rn^l  type  (e.g.,  "MACH."  "LTRS  BC"). 
"SCHEME"  or  "SCH"  for  5-digit  scheme 
pallets  of  Periodicals  or  Standard  Mail 
(A),  and  any  processing  code  required 
by  the  applicable  labeling  list  imder  4.1. 
4.2,  and  4.3: 


These  standards  apply  to: 

a.  Periodicals,  Standard  Mail  (A),  and 
Parcel  Post  (other  than  BMC  Presort, 
OBMC  Presort,  DSCF,  and  DDU  rate 
mail).  A  pallet  must  be  prepared  to  a 
required  sortation  level  when  there  are 
500  pounds  of  Periodicals  or  Standard 
Mail  packages,  sacks,  or  parcels  or  six 
layers  of  Periodicals  or  Standard  Mail 
(A)  letter  trays.  For  packages  of 
Periodicals  flats  and  irregular  parcels 
and  packages  of  Standard  Mail  (A)  flats 
on  pallets  prepared  under  the  standards 
for  package  reallocation  (M045.5.0),  not 
all  mail  for  a  required  5-digit 
destination  is  required  to  be  on  a  5-digit 
pallet  or  optional  5-digit  scheme  pallet. 
Mixed  pallets  of  sacks,  trays,  or 
machinable  parcels  must  be  labeled  to 
the  BMC  or  ADC  (as  appropriate) 
serving  the  post  office  where  mailings 
are  entered  into  the  mailstream.  The 
processing  and  distribution  manager  of 


6.4    Standard  Mail  (A) 

To  copalletize  different  Standard  Mail 
(A)  flat-size  mailings,  the  mailer  must 
consolidate  on  pallets  all  independently 
sorted  packages  from  each  mailing  to 
achieve  the  finest  presort  level  for  the 
mailing,  except  that  a  copalletized 
mailing  prepared  under  M045.5.0,  using 
package  reallocation,  may  not  always 
result  in  all  packages  being  placed  on 
the  finest  pallet  level  possible.  At  the 
time  of  mailing,  the  mailer  must  present 
computer-generated  listings  required  in 
M045  that  include  a  summary  list 
consolidating  the  copalletized  multiple 
mailings  and  a  list  of  the  contents  of 
each  pallet  by  ZIP  Code  and  presort 
level. 
***** 

M045    Palletized  Mailings 


[Add  new  section  M045.5.0  to  specify 
preparation  requirements  for  package 
reallocation;  and  redesignate  sections 
M045.5.0  through  M045.13.0,  as 
M045.6.0  through  M045.14.0, 
respectively,  as  follows:] 

5.0  PACKAGE  REALLOCATION  FOR 
PERIODICALS  FLATS  AND 
IRREGULAR  PARCELS  AND 
STANDARD  MAIL  (A)  FLATS  ON 
PALLETS 

5.1  Basic  Standards 

Package  reallocation  is  an  optional 
preparation  method  (if  performed, 
package  reallocation  must  be  done  for 
the  complete  mailing  job):  only  PAVE- 
certified  presort  software  may  be  used  to 
create  pallets  imder  the  standards  in  5.2 
through  5.4.  The  software  will 
determine  if  mail  for  an  SCF  service 
area  would  fall  beyond  the  SCF  level  if 
all  required  5-digit  or  optional  5-digit/ 
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scheme  pallets  and  optional  3-digit 
pallets  are  prepared.  Reallocation  is 
performed  only  when  there  is  mail  for 
the  SCF  service  area  that  would  fall 
beyond  the  SCF  pallet  level  (e.g.,  to  an 
ADC  or  BMC  pallet).  The  amount  of 
mail  required  to  bring  the  mail  that 
would  fall  beyond  the  SCF  level  back  to 
an  SCF  level  pallet  level  is  the 
minimum  volume  that  will  be 
reallocated,  where  possible. 

5.2    General  Reallocation  Rules 

Reallocation  rules: 

a.  Package  preparation  is  not  affected 
by  the  reallocation  process.  Reallocate 
only  complete  packages  and  only  the 
minimum  number  of  packages  necessary 
to  create  an  SCF  pallet  meeting  the 
minimiun  pallet  weight.  Based  on  the 
weight  of  individual  pieces  within  a 
package  and  packaging  parameters,  the 
weight  of  mail  that  is  reallocated  may  be 
slightly  more  than  the  minimiun  volume 
required  to  create  an  SCF  pallet. 

b.  Reallocate  packages  from  the 
highest  available  pallet  level  possible.  If 
it  is  not  possible  to  reallocate  some  mail 
from  a  3-digit  pallet  first,  then  attempt 
to  eliminate  a  3-digit  pallet  and 
reallocate  all  mail  from  that  pallet  to 
create  an  SCF  pallet;  if  mail  cannot  be 
reallocated  from  a  3-digit  pallet,  then 
attempt  to  reallocate  some  mail  from  a 
5-digit  or  5-digit  scheme  pallet. 

c.  The  reallocation  process  may  result 
in  the  elimination  of  a  3-digit  pallet  to 
create  an  SCF  pallet,  but  a  5-digit  or  5- 
digit  scheme  pallet  (when  5-digit 
scheme  pallets  are  prepared)  may  not  be 
eliminated  in  order  to  create  an  SCF 
pallet. 

d.  When  reaUocating  mail  to  create  an 
SCF  pallet,  reallocate  mail  from  only 
one  more  finely  sorted  pallet.  This  may 
be  accomplished  by  reallocating  a 
portion  of  a  3-digit  pallet,  reallocating 
all  mail  from  a  3-digit  pallet,  or 
reallocating  a  portion  of  a  5-digit  or  5- 
digit  scheme  pallet  following  the 
sequence  in  5.2b. 

e.  Mailers  may  use  any  minimum 
pallet  weight(s)  permitted  by  DMM 
standards  and  may  use  different 
minimum  weights  for  different  pallet 
levels  in  conjunction  with  package 
reallocation. 

5.3    Reallocation  of  Packages  if 
Optional  3-Digit  Pallets  Are  Prepared 

Reallocation  rules:  • 

a.  Attempt  to  identify  a  3-digit  pallet 
of  adequate  weight  that  can  support 
reallocation  of  one  or  more  packages  to 
bring  the  mail  that  has  fallen  through 
the  SCF  level  back  to  the  SCF  level 
without  eliminating  the  pallet.  A 
sufficient  voliune  of  mail  must  remain 
on  the  3-digit  pallet  after  reallocation  to 


meet  the  3-digit  pallet  weight  minimnn) 
established  by  the  mailer  in  compliance 
with  applicable  DMM  standards.  If  a  3- 
digit  pallet  of  adequate  weight  is 
available,  create  an  SCF  pallet  by 
combining  the  reallocated  mail  from  the 
3-digit  pallet  with  the  mail  that  would 
fall  beyond  the  SCF  pallet  level. 

b.  If  no  single  3-digit  pallet  within  the 
SCF  service  area  contains  an  adequate 
volume  of  mail  to  allow  reallocation  of 
a  portion  of  the  mail  on  a  pallet  as 
described  in  the  previous  step,  then 
eliminate  one  3-digit  pallet  and 
reallocate  all  of  the  mail  to  create  an 
SCF  pallet  by  combining  it  with  the 
mail  that  would  fall  beyond  the  SCF 
pallet  level.  The  result  will  be  that  the 
software  will  not  prepare  one  3-digit 
pallet  for  the  SCF  service  area  if  it  is 
detrimental  to  the  SCF  pallet. 

c.  If  there  are  no  3-digit  pallets, 
attempt  to  identify  a  5-digit  or  5-digit 
scheme  pallet  of  adequate  weight  to 
support  reallocation  of  one  or  more 
packages  to  bring  the  mail  that  would 
fall  beyond  the  SCF  pallet  level  back  to 
the  SCF  level.  A  sufficient  volume  of 
mail  must  remain  on  the  5-digit  or  5- 
digit  scheme  pallet  after  reallocation  to 
meet  the  pallet  weight  minimum 
established  by  the  mailer  in  compliance 
with  applicable  DMM  standards.  If  a  5- 
digit  or  5-digit  scheme  pallet  of 
adequate  weight  is  available,  create  an 
SCF  pallet  by  combining  the  reallocated 
packages  with  the  mail  3iat  woiUd  fall 
beyond  the  SCF  pallet  level. 

d.  If  no  single  5-digit  or  5-digit 
scheme  pallet  within  the  SCF  service 
area  contains  an  adequate  volume  of 
mail  to  allow  reallocation  of  a  portion 
of  the  mail  on  a  pallet  as  described  in 
c,  then  no  packages  will  be  reallocated 
and  an  SCF  pallet  will  not  be  prepared; 
the  mail  that  falls  beyond  the  SCF  pallet 
level  must  be  placed  on  the  appropriate 
level  pallet  (ADC  or  BMC)  or  in  the 
appropriate  level  sack. 

5.4  Reallocation  of  Packages  if 
Optional  3-Digit  Pallets  Are  Not 
Prepared 

Reallocation  rules: 

a.  Attempt  to  identify  a  5-digit  or  5- 
digit  scheme  pallet  of  adequate  weight 
to  support  reallocation  of  one  or  more 
packages  to  bring  the  mail  that  would 
fall  beyond  the  SCF  pallet  level  back  to 
the  SCF  level.  A  sufficient  volume  of 
mail  must  remain  on  the  5-digit  or  5- 
digit  scheme  pallet  after  reallocation  to 
meet  the  pallet  weight  minimum 
established  by  the  mailer  in  compliance 
with  applicable  DMM  standards.  If  a  5- 
digit  or  5-digit  scheme  pallet  of 
adequate  weight  is  available,  create  an 
SCF  pallet  by  combining  the  reallocated 


packages  with  the  mail  that  would  fall 
beyond  the  SCF  pallet  level. 

b.  If  no  single  5-digit  or  5-digit 
scheme  pallet  within  the  SCF  service 
area  contains  an  adequate  voliune  of 
mail  to  allow  reallocation  of  a  portion 
of  the  mail  on  a  pallet  as  described  in 
a,  then  no  packages  will  be  reallocated 
and  an  SCF  pallet  will  not  be  prepared; 
the  mail  that  falls  beyond  the  SCF  pallet 
level  must  be  placed  on  the  appropriate 
level  pallet  (ADC  or  BMC)  or  in  the 
appropriate  level  sack. 

5.5    Documentation 

Mailings  must  be  supported  by 
documentation  produced  by  PAVE- 
certified  software  meeting  the  standards 
in  P012. 

6.0    PALLETS  OF  PACKAGES, 
BUNDLES,  AND  TRAYS  OF  LETTER- 
SIZE  MAIL 

[Amend  redesignated  6.1  and  6.2  by 
revising  the  second  section  of  each 
section  to  indicate  that  automation  rate 
and  nonautomation  rate  mail  must  be 
placed  on  separate  5-digit  scheme 
pallets,  as  follows:] 

6.1  *  *  *  Automation  rate  and 
nonautomation  rate  pieces  must  be 
placed  on  separate  5-digit  and  5-digit 
scheme  pallets.  *  *  * 

6.2  *  *  *  Automation  rate  and 
nonautomation  rate  pieces  must  be 
placed  on  separate  5-digit  and  5-digit 
scheme  pallets,  except  that  upgradable 
pieces  prepared  under  M610  may  be 
placed  on  5-digit  pallets  with 
automation  rate  pieces.  *  *  * 
***** 

M200    Periodicals  (Nonautomation) 
1.0    BASIC  STANDARDS 


1.5    Low  Volume  Packages  and  Sacks 

(Amend  M200.1.5  by  revising  reference 
to  "3.1a  through  3.1e"  to  read  "3.1a 
through  3.1f ',  as  follows:] 

As  a  general  exception  to  2.4b  through 
2.4d  and  3.1a  through  3.1f,  *  •  * 
***** 

3.0  SACK  PREPARATION  (FLAT-SIZE 
PIECES  AND  IRREGULAR  PARCELS) 

3.1  Sack  Preparation 

[Amend  M200.3.1  by  revising  3.1b  and 
adding  new  3.1c  to  provide  an  optional 
5-digit/scheme  carrier  routes  sort  for 
flats  and  irregular  parcels;  redesignate 
M200.3.1C  through  M200.3.1g  as 
M200.3.1d  through  M200.3.1h.  as 
follows:] 

Sack  size,  preparation  sequence,  and 
Line  1  labeling: 
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b.  5-digit  carrier  routes  (carrier  routes 
packages  only):  required  for  rate 
eligibility  (no  minimum)  unless  sacks 
are  prepared  under  c;  for  Line  1,  use  5- 
digit  ZIP  Code  destination  of  packages, 
preceded  for  military  mail  by  the 
prefixes  imder  M031. 

c.  5-digit/scheme  carrier  routes 
(carrier  route  packages  only):  required  at 
24  pieces,  optional  with  one  six-piece 
package  minimum  except  under  1.5;  for 
Line  1  for  5-digit  carrier  routes  sacks, 
use  5-digit  ZIP  Code  destination  of 
packages,  preceded  for  military  mail  by 
the  prefixes  under  M031;  for  Line  1  for 
5-digit  scheme  carrier  routes  sacks,  use 
LOOl,  column  B. 
***** 

3.2    Sack  Line  2 

[Amend  M200.3.2  by  adding  new  3.2e 
for  5-digit  scheme  carrier  routes  sacks; 
and  redesignate  M200.3.2e  through 
M200.3.2h  as  M200.3.2f  through 
M200.3.2i,  respectively,  as  follows:) 
***** 
e.  5-digit  scheme  car.  rts.:  "CR-RTS 

SCH" 

***** 

M600    Standard  Mail  (Nonautomation) 

***** 

M620    Enhanced  Carrier  Route 
Standard  Mail 
***** 

4.0    SACK  PREPARATION— FLAT- 
SIZE  PIECES  AND  IRREGULAR 
PARCELS 


P    Postage  And  Payment  Methods 
POOO    Basic  Information 

***** 

P012    Documentation 


Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(FR  Doc.  99-6400  Filed  4-6-99;  8:45  am] 

HUMQ  CODE  mO-12-P 


4.2    Sack  Preparation 

[Amend  M620.4.2  by  revising  4.2b  and 
adding  new  4.2c,  as  follows:] 

Sack  size,  preparation  sequence,  and 
Line  1  labeling: 
***** 

b.  5-digit  carrier  routes:  required  (no 
minimum);  for  irregular  parcels;  for  Line 
1,  use  5-digit  ZIP  Code  destination  of 
packages,  preceded  for  military  mail  by 
the  prefixes  imder  M031. 

c.  5-digit/scheme  carrier  routes: 
required  (no  minimum)  for  flats;  for 
Line  1,  for  5-digit  sacks,  use  5-digit  ZIP 
Code  destination  of  packages,  preceded 
for  military  mail  by  the  prefixes  under 
M031;  for  Line  1  for  5-digit  scheme 
sacks,  use  LOOl,  column  B. 

4.3    Sack  Line  2 

[Amend  M620.4.3  by  addmg  new  4.3e 
for  5-digit  scheme  carrier  routes  sacks, 
as  follows:] 

***** 

e.  5-digit  scheme  car.  rts.:  "CR-RTS 
SCH" 


2.0    STANDARDIZED 
DOCUMENTATION— FIRST-CLASS 
MAIL,  PERIODICALS,  AND 
STANDARD  MAIL  (A) 


2.2    Format  and  Content 

[Amend  P012.2.2d  by  revising  2.2d(4)  to 
add  standards  for  identifying  SCF 
pallets  created  as  a  resuU  of  package 
reallocation  by  adding  the  following  to 
the  end  of  the  section:] 
***** 

d.  For  packages  on  pallets,  the  body 
of  the  listing  reporting  these  required 
elements: 

*        *  ■     *        *        * 

(4)  *  *  *  Document  SCF  pallets 
created  as  a  result  of  package 
reallocation  under  M045.5.0  on  the 
USPS  Qualification  Report  by 
designating  the  protected  SCF  pallet 
with  an  identifier  of  "PSCF."  This 
identifier  is  only  required  to  appear  on 
the  USPS  Qualification  Report;  it  is  not 
required  to  appear  on  pallet  labels  or  on 
any  other  mailing  documentation. 
***** 

2.4    Sortation  Level 

[Amend  2.4  by  adding  new  indicators 
"CR5S"  to  identify  5-digit  carrier  routes 
scheme  sacks,  "5DGS"  to  identify  5- 
digit  scheme  pallets,  and  "PSCF"  to 
identify  SCF  pallets  created  as  a  result 
of  package  reallocation  imder  M045.5.0, 
as  follows:] 

The  actual  sortation  level  (or 
corresponding  abbreviation)  is  used  for 
the  package,  tray,  sack,  or  pallet  levels 
required  by  2.2  and  shown  below: 


Sortation  level 


5-Digit  Carrier  Routes  CR5 

5-Digit    Scheme    Carrier    Routes    CR5S 
(Periodicals  flats,  Standard  Mail 
(A)  flats). 
5-Digit  Scheme  (pallets,  Periodicals    5DGS 
flats  and  Irregular  parcels,  Stand- 
ard Mail  (A)  flats). 


SCF  (pallets)  WA 

SCF  (pallets  created  from  package    PSCF 
reallocation). 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300826;  FRL-6070-1] 
RIN  2070-AB78 

Propamocarb  Hydrochloricle; 
Extension  of  Tolerance  for  Emergency 
Exemptions 

agency:  Enviroimiental  Protection 
Agency  (EPA). 
ACnCN:  Final  rule. 


Abbre- 
viation 


SUMMARY:  This  regulation  extends  time- 
limited  tolerances  for  residues  of  the 
fungicide  propamocarb  hydrochloride 
in  or  on  tomatoes,  tomato  puree,  and 
tomato  paste  at  0.5, 1.0,  and  3.0  part  per 
million  (ppm),  respectively,  for  an 
additional  1-year  period.  These 
tolerances  will  expire  and  are  revoked 
on  November  15,  2001.  This  action  is  in 
response  to  EPA's  granting  of  emergency 
exemptions  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  the  pesticide  on  tomatoes. 
Section  408(1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA  imder  FIFRA 
section  18. 

DATES:  This  regulation  becomes 
effective  April  7, 1999.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA,  on  or  before  June  7, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-300826], 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300826],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
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Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  2  (CM 
#2).  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  vdll  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  [OPP-300826]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  280. 
CM  #2. 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA,  703  308-9364. 
pemberton.libby@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  May  16, 1997  (62  FR 
26960)  (FRL-5717-5),  which  announced 
that  on  its  own  initiative  imder  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a 
and  (1)(6),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
(Pub.  L.  104-170)  it  established  time- 
limited  tolerances  for  the  residues  of 
propamocarb  hydrochloride  in  or  on 
tomatoes  at  0.5  ppm,  tomato  paste  at  3 
ppm,  and  tomato  puree  at  1  ppm  with 
an  expiration  date  of  May  15, 1999.  EPA 
extended  the  expiration  date  of  these 
tolerances  to  November  15,  2000  in  the 
Federal  Register  of  June  12, 1998  (63  FR 
32134)  (FRL-5795-3).  EPA  established 
the  tolerances  because  section  408(1)(6) 
of  the  FFDCA  requires  EPA  to  establish 
a  time-limited  tolerance  or  exemption 
bom  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  FIFRA  section  18.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 


EPA  received  a  request  to  extend  the 
use  of  propamocarb  hydrochloride  on 
tomatoes  for  this  year  growing  season 
due  to  continued  failure  to  control 
immigrant  strains  of  late  blight  in 
greenhouse  grown  tomatoes  with 
registered  fungicides.  After  having 
reviewed  the  submission,  EPA  concurs 
that  emergency  conditions  exist.  EPA 
has  authorized  under  FIFRA  section  18 
the  use  of  propamocarb  hydrochloride 
on  greenhouse  grown  tomatoes  for 
control  of  late  blight  in  Arizona  and 
California. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  propamocarb 
hydrochloride  in  or  on  tomatoes.  In 
doing  so,  EPA  considered  the  safety 
standard  in  FFDCA  section  408(b)(2), 
and  decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  May  16, 1997.  Based  on  that  data  and 
information  considered,  the  Agency 
reaffirms  that  extension  of  the  time- 
limited  tolerance  will  continue  to  meet 
the  requirements  of  section  408(1)(6). 
Therefore,  the  time-limited  tolerances 
are  extended  for  an  additional  1-year 
period.  EPA  will  publish  a  dociunent  in 
the  Federal  Register  to  remove  the 
revoked  tolerance  from  the  Code  of 
Federal  Regulations  (CFR).  Although 
this  tolerance  will  expire  and  is  revoked 
on  November  15.  2001,  under  FFDCA 
section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  tomatoes,  tomato  paste  and  tomato 
puree  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerances.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 


I.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currentiy  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 


procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  June  7, 1999,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  305-5697,  tompkins.jim@epa.gov. 
Requests  for  waiver  of  tolerance 
objection  fees  should  be  sent  to  James 
Hollins,  Information  Resoiux:es  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearii^ 
.  will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidentid  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
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A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

n.  Pablic  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  imder  docket  control  nimiber 
[OPP-300826]  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI.  is  availjable 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resoinces  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  CM 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket®epa.gov. 

E-mailed  abjections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

m.  Regulatory  Assessment 
Requiiements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  tolerances 
under  section  408  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(0MB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4. 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  n  of  the  Unfunded  Mandates 


Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  0MB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  Aoril  23, 1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
section  408(1)(6)  of  FFDCA.  such  as  the 
tolerance  in  this  final  nde.  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regidatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4. 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entiUed  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regidation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  0MB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
govemmMits  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
reqvurements  of  section  1(a)  of 


Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655.  May  19. 1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  signfficanUy  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenmients.  If  the  mandate  is 
unfunded,  EPA  must  provide  0MB,  in 
a  separately  identified  section  of  the 
preamble  to  the  nde,  a  description  of 
die  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
goverrunents,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regxUatory  policies  on 
matters  that  significantiy  or  imiquely 
affect  their  communities." 

Today's  rule  does  not  significantiy  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subfects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
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and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  March  25. 1999. 

James  Jones, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a),  and 
371. 

§180.499    [AmwKtod] 

2.  In  §  180.499,  by  amending 
paragraph  (b)  by  revising  the  date  "11/ 
15/00"  to  read  "11/15/01". 

(FR  Doc.  99-8339  Filed  4-6-99;  8:45  am) 
HLUNG  CODE  65aO-60-F 


ENVrRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300825;  FRL-6070-6] 
RIN  2070-AB78 

Avermectin;  Pesticide  Toierances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Final  rule. 


SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  combined 
residues  of  avermectin  in  or  on  avocado. 
This  action  is  in  response  to  EPA's 
granting  of  an  emergency  exemption 
linder  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  authorizing  use  of  the  pesticide  on 
avocado.  This  regulation  establishes  a 
maximum  permissible  level  for  residues 
of  avermectin  Bi  and  its  delta-8,9- 
isomer  in  this  food  commodity  pursuant 
to  section  408(1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
The  tolerance  will  expire  and  is  revoked 
on  September  30,  2000. 
DATES:  This  regulation  is  effective  April 
7, 1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  Jime  7, 1999. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-300825], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708, 401  M  St.,  SW., 
Washington,  DC  20460.  Fees 


accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
3008251,  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  y^ncy,  401  M  St.,  SW„ 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  (OPP-300825]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Jacqueline  E.  Gwaltney, 
Registration  Division  {7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  Office  location, 
telephone  niunber,  and  e-mail  address: 
Rm.  278  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  703/305- 
6792,  gwaltney.jackie@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  sections 
408  and  (1)(6)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a  and  (1)(6),  is  establishing  a 
tolerance  for  combined  residues  of  the 
fungicide,  in  or  on  avocado  at  0.02  ppm 
part  per  million  (ppm).  This  tolerance 
will  expire  and  is  revoked  on  September 
30,  2000.  EPA  will  publish  a  document 
in  the  Federal  Register  to  remove  the 
revoked  tolerance  fi-om  the  Code  of 
Federal  Regulations. 

L  Background  and  Statutory  Findings 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 


signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  in  this 
preeamble  and  discussed  in  greater 
detail  in  the  final  rule  establishing  the 
time-limited  tolerance  associated  with 
the  emergency  exemption  for  use  of 
propiconazole  on  sorghum  (61  FR 
58135,  November  13, 1996)  (FRL-5572- 
9). 

New  section  408(b)(2){A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposiues  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiue.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
fi-om  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  estabhshed  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  fiom  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
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implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for 
Avennectin  on  Avocado  and  FFDCA 
Tolerances 


California  submitted  information  to 
EPA  that  indicates  that  the  avocado 
thrip  [Scirthothrips  perseae)  poses  a 
significant  threat  to  the  profitable 
production  of  avocado.  Avocado 
affected  by  avocado  thrip  can  be 
rendered  unmarketable  because  it 
causes  severe  scarring  and  damage  to 
small  avocado  fruit,  fruit  stems  and 
tender  leaf  flushes.  California 
determined  that  the  conditions  for  a 
avocado  thrip  outbreak  were  favorable 
and  invoked  its  authorities  under  40 
CFR  166.40  to  declare  a  crisis  situation. 
After  considering  the  implications 
connected  with  the  use  of  this  pesticide 
under  a  crisis  situation,  EPA  is 
establishing  this  tolerance  for  the  use  of 
avermectin  on  avocado  for  the  control  of 
avocado  thrips  in  California. 

EPA  has  authorized  under  FIFRA 
section  18  the  use  of  avermectin  on 
avocado  for  control  of  avocado  thrips  in 
California.  After  having  reviewed  the 
submission.  EPA  conciu-s  that 
emergency  conditions  exist  for  this 

state. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
avermectin  in  or  on  avocado  .  In  doing 
so.  EPA  considered  the  safety  standard 
in  FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensiu-e  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  is  revoked  on  September  30, 
2000,  imder  FFDCA  section  408(1){5), 
residues  of  the  pesticide  not  in  excess 
of  the  amovmts  specified  in  the 
tolerance  remaining  in  or  on  avocado 
after  that  date  will  not  be  imlawful, 
provided  the  pesticide  is' applied  in  a 
manner  that  was  lawful  under  FIFRA, 
and  the  residues  do  not  exceed  a  level 
that  was  authorized  by  this  tolerance  at 
the  time  of  that  application.  EPA  will 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 


data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  avermectin  meets  EPA's 
registration  requirements  for  use  on 
avocado  or  whether  a  permanent 
tolerance  for  this  use  woxild  be 
appropriate.  Under  these  circvunstances, 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
avermectin  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  California  to  use 
this  pesticide  on  this  crop  under  section 
18  of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  avermectin,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  tinder  the 
"ADDRESSES"  section. 


m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26. 1997)  (FRL-5754- 
7). 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  avermectin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  combined 
residues  of  avermectin  on  avocado  at 
0.02ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  the  tolerance  follows. 


A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  avennectin  are 
discussed  in  this  unit. 


B.  Toxicological  Endpoint 

1.  Acute  toxicity.  The  acute  dietary 
Reference  Dose  (RfD)  is  0.0025  mg/kg 
from  a  1-year  dog  study.  The  no 
observed  adverse  effect  level  (NOAEL) 
is  0.25  mg/kg/day.  and  the  lowest 
observed  adverse  effect  level  (LOAEL)  is 
0.50  mg/kg/day  based  on  mydriasis 
(pupil  dilation)  which  was  observed 
after  one  week  of  dosing.  An  luicertainty 
factor  of  100  to  account  for  interspecies 
extrapolation  (lOx)  and  intraspecies 
variability  (lOx)  was  recommended 
(Hazard  Identification  Assessment 
Review  Committee  (HIARC).  7/28/98). 

2.  Short-  and  intermediate-term 
toxicity.  Short-  and  intermediate-term 
dermal  NOAELs  of  0.25  mg/kg/day 
based  on  mydriasis  after  one  week  of 
dosing  in  a  1-year  dog  study.  Dermal 
absorption  is  considered  to  be  1  % . 
Short-  and  intermediate-term  inhalation 
NOAEL  is  a  route-to-route  extrapolation 
from  the  oral  NOAEL  of  0.25  mg/kg/day 
based  on  mydriasis  after  one  week  of 
dosing  in  a  1-year  dog  study.  Oral  and 
inhalation  absorption  are  both  assumed 
to  be  100%  (HIARC.  7/28/98). 
3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  avennectin  at 
0.0012  milligrams/kilogram/day  (mg/kg/ 
day)  from  a  2-generation  reproduction 
study  in  rats.  The  developmental 
NOAEL  is  0.12  mg/kg/day.  and  the 
developmental  LOAEL  is  0.40  mg/kg/ 
day  based  on  decreased  pup  body 
weight  and  viability  during  lactation, 
and  increased  incidence  of  retinal 
rosettes  in  F2b  weanlings.  An 
uncertainty  factor  of  100  to  account  for 
interspecies  extrapolation  (lOx)  and 
intraspecies  variability(lOx)  was 
recommended. 

4.  Long-term.  Long-term  dermal 
NOAEL  of  0.12  mg/kg/day  based  on 
decreased  pup  body  weight  and 
viability  during  lactation,  and  increased 
incidence  of  retinal  rosettes  in  F2b 
weanlings  in  a  2-generation 
reproduction  study  in  rats.  Dermal 
absorption  is  considered  to  be  1% 
(HIARC.  7/28/98). 

Long-term  inhalation  NOAEL  is  a 
route-to-route  extrapolation  from  the 
oral  NOAEL  of  0.12  mg/kg/day  based  on 
decreased  pup  body  weight  and 
viability  during  lactation,  and  increased 
incidence  of  retinal  rosettes  in  F2b 
weanlings  in  a  2-generation 
reproduction  study  in  rats.  Oral  and 
inhalation  absorption  are  both  assumed 
to  be  100%  (HIARC.  7/28/98). 

5.  Carcinogenicity.  At  its  July  27. 1996 
meeting,  the  EPA  R£D/Peer  Review 
Committee  classified  avennectin  as  a 
Cancer  Group  E  chemical  based  on  the 
absence  of  significant  tumor  increases  in 
two  adequate  rodent  carcinogenicity 
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studies.  On  July  28, 1998  the  HIARC 
retained  this  classification.  This 
assessment  is  not  required. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.449)  for  the  combined  residues 
of  avennectin,  in  or  on  a  variety  of  raw 
agricultural  commodities.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
avennectin  as  follows: 


i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  The 
avennectin  acute  (food  only)  exposure 
analysis  was  recently  completed  in 
conjunction  with  the  section  3  human 
health  risk  assessment  on  grapes  and 
peppers.  The  analysis  included 
avocados  at  the  recommended  time- 
limited  tolerance  of  0.02  ppm.  The  risk 
estimate  should  be  viewed  as  highly 


refined.  Additional  refinement  would  be 
unlikely  to  reduce  risk  estimates 
significantly.  In  making  a  safety 
determination  for  this  tolerance,  EPA  is 
taking  into  accoimt  this  refined 
exposure  assessment.  The  resulting 
calculations  are  presented  below  at  the 
99.9th  percentile  as  either  a  percent  of 
the  acute  population  adjusted  dose 
(%PAD)  or  percent  RID  (%RflD) 
depending  on  the  population.  EPA  is 
generally  concerned  with  acute 
exposures  that  exceed  100%  of  the  acute 
RfD(aRfD)/PAD. 


Sut>group 


U.S.  population  

Children  (1-6  years)  .. 
Females  (13+/nursing) 
Males  (13-19  years)  .. 


ARC(mg/ 
kg) 


0.000086 
0.000176 
0.000095 
0.000048 


Percent 

Population 

adjusted 

dose 


35%PAD 
70 
36 


Per- 
cent 
Ref- 
er- 
ence 


ii.  Chronic  exposure  and  risk.  The 
avermectin  chronic  (food  only)  exposure 
analysis  was  recently  completed  in 
conjunction  with  the  section  3  human 
health  risk  assessment  on  grapes  and 
peppers.  The  analysis  included 
avocados  at  the  recommended  time- 
limited  tolerance  of  0.02  ppm.  In 
conducting  this  chronic  dietary  risk 
assessment,  EPA  has  made  somewhat 
conservative  assumptions  ~  anticipated 


residues  and  percent  crop-treated  data  , 
were  used  for  selected  crops  -  which 
result  in  an  overestimate  of  hiunan 
dietary  exposure.  This  chronic  dietary 
(food  only)  exposure  should  be  viewed 
as  a  partially  refined  risk  estimate; 
further  refinement  using  additional 
percent  crop-treated  values  would  result 
in  a  lower  dietary  exposure  estimate. 
Thus,  in  making  a  safety  determination 
for  this  tolerance,  EPA  is  taking  into 


account  this  partially  refined  exposure 
assessment.  EPA  is  generally  concerned 
with  chronic  exposures  that  exceed 
100%  of  the  chronic  RfD/PAD.  The 
existing  avermectin  tolerances 
(published,  pending  and  new)  result  in 
an  ARC  that  is  equivalent  to  the 
following  percentages  of  the  RfD  or 
PAD: 


Sut>group 


U.S.  Population 

Non-nursing  infants  (<  1  year) 

Females  (13+/nurstng) 

Males  (20+  years) 


ARCfood 


0.000008 
0.000023 
0.000008 
0.000008 


Percent 
Popu- 
lation ad- 
justed 
dose 


7 

19 

6 


Percent 

Ref- 
ererv^e 

dose 


<1 


2.  From  drinking  water.  Modeling 
data  (Generic  expected  environmental 
concentration/Screening  concentration 
In  Ground  Water  (GENEEC/SCIGROW)) 
indicate  worst  case  estimated 
environmental  concentrations  (EEC)  of 
0.485  ng/L  avennectin  for  acute  and 
0.239  \ig/L  for  chronic  exposiu-e,  both  in 
surface  water  bom  the  same  use  of 
avermectin  on  strawberries  (the 
maximiun  use  rate  on  the  label).  Refined 
modeling  data  Pesticide  Root  Zone 
Model-Exposure  Analysis  Modeling 
System  (PRZM— EXAM)  indicate  a 
worst  case  EEC  of  0.88  ng/L  for  acute 
and  0.57  ng/L  for  chronic,  both 
calculated  for  an  avermectin  use  on 
strawberries  grown  on  black  plastic 
midch.  EPA  notes  that  the  certainty  of 


the  concentrations  estimated  for 
strawberries  is  low,  due  to  imcertainty 
on  the  amount  of  runoff  from  plant  beds 
covered  in  plastic  mulch  and 
uncertainty  on  the  amount  of 
degradation  of  avermectin  on  black 
plastic  compared  to  soil. 

EPA  believes  the  estimates  of 
avermectin  exposure  in  water  derived 
from  the  PRZM-EXAMS  model  are 
significantly  overstated  for  several 
reasons.  The  PRZM-EXAMS  model  was 
designed  to  estimate  exposure  bom 
ecological  risk  assessments  and  thus 
uses  a  scenario  of  a  body  of  water 
approximating  the  size  of  a  1  hectare- 
(2.5  acres)  pond.  This  tends  to  overstate 
drinking  water  exposure  levels  for  the 
following  reasons.  First,  surface  water 


soim:e  drinking  water  generally  comes 
bom  bodies  of  water  that  are 
substantially  larger  than  a  1  hectare  (2.5 
acres)  pond.  Second,  the  modeled 
scenario  also  assumes  that  essentially 
the  whole  basin  receives  an  application 
of  the  pesticide.  Yet  in  virtually  all 
cases,  basins  large  enough  to  support  a 
drinking  water  facility  will  contain  a 
substantial  fraction  of  the  area  which 
does  not  receive  pesticide.  Third,  there 
is  often  at  least  some  flow  (in  a  river) 
or  turnover  (in  a  reservoir  or  lake)  of  the 
water  so  the  persistence  of  the  pesticide 
near  the  drinking  water  facility  is 
usually  overestimated.  Fourth,  even 
assuming  a  reservoir  is  directly  adjacent 
to  an  agricultural  field,  the  agricultimd 
field  may  not  be  used  to  grow  a  crop  on 
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which  the  pesticide  in  question  is 
registered  for  use.  Fifth,  the  PRZM- 
EXAMS  modeled  scenario  does  not  take 
into  account  reductions  in  residue- 
loading  due  to  applications  of  less  than 
the  maximum  application  rate  or  no 
treatment  of  the  crop  at  all  (percent  crop 
treated  data).  Although  there  is  a  high 
degree  of  imcertainty  to  this  analysis, 
these  are  the  best  available  estimates  of 
concentrations  of  avermectin  in 
drinking  water. 

3.  From  non-dietary  exposure.  The 
avermectin  non-dietary  exposure 
analysis  was  recently  completed  in 
conjimction  with  the  section  3  human 
health  risk  assessment  on  grapes  and 
peppers.  Avennectin's  registered 
residential  uses  include  indoor  crack/ 
crevice  and  outdoor  application  to 
lawns.  For  lawn  uses,  a  risk  assessment 
was  conducted  for  adult  applicators  and 
postapplication  exposure  to  avermectin 
using  the  EPA's  Draft  SOPs  for 
Residential  Exposure  Assessments  (12/ 
18/97).  For  children's  postapplication 
exposure  to  avermectin  from  indoor 
crack/ crevice  products,  exposure 
studies  were  used  to  estimate  risk. 
Short-  and  intermediate-term  risk  for  the 
registered  uses  do  not  exceed  EPA's 
level  of  concern.  Chronic  exposures  for 
the  residential  uses  are  not  expected. 

i.  Chmnic  exposure  and  risk.  Chronic 
exposures  for  the  residential  uses  are 
not  expected. 

ii.  Snort-  and  intermediate-term 
exposure  and  risk.  Risk  for  the 
registered  uses  do  not  exceed  EPA's 
level  of  concern. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
avermectin  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cimiulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
avermectin  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  piuposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assimied  that  avermectin  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 


the  cumulative  effects  of  such 
chemicals,  see  the  final  nde  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 


D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

In  examining  aggregate  exposures. 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  residue  in  food  and  all  other  non- 
occupational exposures.  The  primary 
non-food  sources  of  exposure  the 
Agency  looks  at  include  drinking  water 
(whether  ft'om  ground  or  surface  water), 
and  exposure  through  pesticide  use  in 
gardens,  lawns  or  buildings  (residential 
and  other  indoor  and/or  outdoor  uses). 
In  evaluating  food  exposures,  EPA  takes 
into  account  varying  consiunption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 

children. 

1.  Acute  risk.  Acute  aggregate 
exposure  takes  into  account  acute 
dietary  food  and  water  exposure.  The 
registrant  previously  submitted  an  acute 
dietary  exposure  analysis  using 
probabilistic  "Monte  Carlo"  modeling. 
EPA  examined  the  assiunptions  made  in 
conducting  the  analysis  and  some  of  the 
residue  files  for  accinacy  and  foimd  the 
analysis  acceptable  after  correcting  for 
the  current  acute  RfD,  updating  %CT 
data,  and  correcting  concentration 
factors.  EPA  recalculated  the  assessment 
using  the  submitted  acute  file  and  the 
correct  acute  RfD,  updated  %CT  data, 
correcting  the  residue  files  above  to  use 
one-half  limit  of  detection  (LOD)  and 
one-half  limit  of  quantitation  (LOQ) 
where  appropriate,  and  using  the 
average  field  trial  residue  level  and 
previously  established  processing 
factors  for  blended  commodities.  In 
addition,  EPA's  analysis  included 
residues  in  pear  juice  for  which  no  data 
has  been  previously  required.  Since  all 
other  juices  show  reductions  in 
avermectin  residues  from  the  raw 
agricultural  commodity,  EPA  used  the 
reduction  factor  for  apples  in  the 
analysis.  The  dietary  (food  only)  acute 
%PAD  ranges  from  18%  for  nursing 
infants  <  1  year  old  to  70%  for  children 
1-6  yrs.  This  risk  estimate  shoidd  be 
viewed  as  highly  refined  since  it  used 
anticipated  residue  values  and  percent 
crop-treated  data  in  conjunction  with 
Monte  Carlo  analysis.  The  acute  dietary 
exposure  does  not  exceed  EPA's  level  of 
concern.  The  registrant  is  reminded  that 
futiue  probabilistic  modeling 
submissions  should  follow  EPA's 
suggested  guidelines  (http:// 
www.epa.gov/fedrgstr/EPA-PEST/1998/ 
November/Day-05/o-p29665.htm). 

Avermectin  is  a  moderately 
persistent,  but  non-mobile  compoimd  in 


soil  and  water  enviromnents.  The 
GENEEC  and  SCI-GROW  modeling  data 
for  avermectin  in  drinking  water 
indicate  levels  less  than  OPP's  DWLOC 
for  acute  exposure.  Using  the  refined 
PRZM-EXAMS  modeling  data  in 
drinking  water  also  indicates  levels  less 
than  OPP's  DWLOC  for  acute  exposure, 
with  the  exception  of  children  1-6  years 
old.  EPA  notes  that  the  certainty  of  the 
concentrations  estimated  for 
strawberries  in  the  refined  estimates  is 
low,  due  to  imcertainty  on  the  amoimt 
of  nmoff  from  plant  beds  covered  in 
plastic  mulch  and  uncertainty  on  the 
amoimt  of  degradation  of  avermectin  on 
black  plastic  compared  to  soil.  Although 
the  peak  EEC  of  0.88  ng/L  slighUy 
exceeds  the  acute  DWLOC  (0.74  jig/L, 
considering  the  uncertain  nature  of  the 
modeling  estimate,  EPA  does  not  expect 
aggregate  acute  exposure  to  avermectin 
will  pose  an  unacceptable  risk  to  human 

health. 

2.  Chronic  risk.  Using  the 
probabilistic  "MonteCarlo"  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  avermectin  from  food  will  utilize  7% 
of  the  PAD  for  the  U.S.  population.  The 
major  identifiable  subgroup  with  the 
highest  aggregate  exposure  is  non- 
nursing  infants  with  19%  of  the  chronic 
PAD.  No  chronic  residential  exposures 
are  expected  from  use  of  avermectin. 
Avermectin  is  a  moderately  persistent, 
but  non-mobile  compound  in  soil  and 
water  environments.  EPA  does  not 
expect  aggregate  chronic  exposure  to 
avermectin  will  pose  an  unacceptable 
risk  to  human  health. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 


exposure. 

1.  Short-term  aggregate  exposure  takes 
into  account  chronic  dietary  food  and 
water  (considered  to  be  a  background 
exposure  level)  plus  short-term 
residential  uses  which  include  dermal, 
inhalation,  and  oral  exposures.  For 
children's  postapplication  exposure 
from  crack  and  crevice  uses,  the  worst 
case  exposure  scenario,  risks  do  not 
exceed  EPA's  level  of  concern.  The 
residential  uses  that  were  aggregated 
with  chronic  dietary  food  and  water  are 
from  lawn  and  crack  and  crevice  uses 
and  include: 

•  ADULT  dermal  exposure  from  the 
highest  adult  residential  applicator 
scenario  (3.4E-7  mg/kg/day  from  belly 
grinder  granular  open  pour)  and  crack 
and  crevice  applicator  scenario  (2.1E-8 
mg/kg/day)  with  exposure  from 
postapplication  activities  (3.0E-6  mg/ 
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kg/day),  and  inhalation  from  turf  and 
crack  and  crevice  (3.9E-7  mg/ke/day). 

•  CHILDREN'S  oral  exposine  from  turf 
and  crack  and  crevice  hand-to-mouth, 
with  turf  incidental  ingestion  {3.8E-5 
mg/kg/day),  dermal  exposure  from  turf 
and  crack  and  crevice  (6.1E-6  mg/kg/ 
day),  and  inhalation  exposure  from 
crack  and  crevice  (l.lE-4  mg/kg/day). 
Using  the  exposures  above.  EPA 
calculated  the  short-term  drinking  water 
level  of  concerns  pWLOCs).  The 
DWLOC  of  8.2  ng/L  for  the  U.S. 
population  is  greater  than  the  water 
EEC's.  The  DWLOC  for  infants/children 
(0.75  jig/L)  is  slightly  exceeded  by  the 
PRZM-EXAMS  peak  value  of  0.88  ^g/L. 
However,  as  noted  above  for  the  acute 
DWLOC,  EPA  is  ftot  concerned  given 
the  imcertainty  of  the  estimated  water 
concentrations.  EPA  does  not  expect 
aggregate  short-term  exposure  to 
avermectin  will  pose  an  unacceptable 
risk  to  hiunan  health. 

ii.  The  worst  case  intermediate-term 
exposiu«s  to  avermectin  for  adults  are 
the  same  as  those  described  above  for 
short-term  exposures.  Using  the 
exposures  above,  EPA  calculated  the 
adult  intermediate-term  DWLOC  of  8.2 
Hg/L,  which  is  greater  than  the  water 
EEC's.  EPA  does  not  expect  aggregate 
intermediate-term  exposme  to 
avermectin  will  pose  an  unacceptable 
risk  to  adult  hmnan  health. 

iii.  The  worst  case  intermediate-term 
exposures  to  avermectin  for  infants  and 
children  are  the  same  as  those  described 
above.  Since  the  short-  and 
intermediate-term  NOAELs  are  the 
same,  the  DWLOC  is  also  equal  to  the 
0.75  ng/L  short-term  value.  Again,  given 
the  uncertainty  in  the  0.88  ^g/L  PRZM- 
EXAMS  value,  EPA  is  not  concerned 
with  the  residues  in  drinking  water  at 
this  time.  EPA  does  not  expect  aggregate 
intermediate-term  exposing  to 
avermectin  will  pose  an  imacceptable 
risk  to  human  health. 

4 .  Aggregate  cancer  risk  for  U.  S. 
population.  At  its  July  27, 1996  meeting, 
the  EPA  RfD/Peer  Review  Committee 
classified  avermectin  as  a  Cancer  Group 
E  chemical  based  on  the  absence  of 
significant  tumor  increases  in  two 
adequate  rodent  carcinogenicity  studies. 
This  risk  assessment  was  not  required. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  avermectin  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 


avermectin,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  bom 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the- 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compoimd  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Conclusion.  There  is  a  complete 
toxicity  database  for  avermectin  and 
exposure  data  is  complete  or  is 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposiues. 

2.  Acute  risk.  Acute  aggregate 
exposure  takes  into  account  acute 
dietary  food  and  water  exposiue.  The 
registrant  previously  submitted  an  acute 
dietary  exposure  analysis  using 
probabilistic  "Monte  Carlo"  modeling. 
EPA  examined  the  assumptions  made  in 
conducting  the  analysis  and  some  of  the 
residue  files  for  acciiracy  and  found  the 
analysis  acceptable  after  correcting  for 
the  current  acute  RfD,  updating  %CT 
data,  and  correcting  concentration 
factors.  EPA  recalculated  the  assessment 
using  the  submitted  acute  file  and  the 
correct  acute  RfD,  updated  %CT  data, 
correcting  the  residue  files  above  to  use 
one-half  limit  of  detection  (LOD)  and 
one-haff  limit  of  quantitation  (LOQ) 
where  appropriate,  and  using  the 
average  field  trial  residue  level  and 
previously  established  processing 
factors  for  blended  commodities.  In 
addition,  EPA's  analysis  included 
residues  in  pear  juice  for  which  no  data 


has  been  previously  required.  Since  all 
other  juices  show  reductions  in 
avermectin  residues  from  the  raw 
agricidtural  commodity,  EPA  used  the 
reduction  factor  for  apples  in  the 
analysis.  The  dietary  (food  only)  acute 
%PAD  range  from  18%  for  nursing 
infants  <  1  year  old  to  70%  for  children 
1-6  yrs.  This  risk  estimate  should  be 
viewed  as  highly  refined  since  it  used 
anticipated  residue  values  and  percent 
crop-treated  data  in  conjunction  with 
Monte  Carlo  analysis.  The  acute  dietary 
exposiue  does  not  exceed  EPA's  level  of 
concern.  The  registrant  is  reminded  that 
future  probabilistic  modeling 
submissions  should  follow  EPA's 
suggested  guidelines  (http:// 
www.epa.gov/fedrgstr/EPA-PEST/l998/ 
November/Day-05/o-p29665.htm). 

Avermectin  is  a  moderately 
persistent,  but  non-mobile  compound  in 
soil  and  water  environments.  The 
GENEEC  and  SCI-GROW  modeling  data 
for  avermectin  in  drinking  water 
indicate  levels  less  than  OPP's  DWLOC 
for  acute  exposure.  Using  the  refined 
PR^M-EXAMS  modeling  data  in 
drinking  water  also  indicates  levels  less 
than  OPP's  DWLOC  for  acute  exposure, 
with  the  exception  of  children  1-6  years 
old.  EPA  notes  that  the  certainty  of  the 
concentrations  estimated  for 
strawberries  in  the  refined  estimates  is 
low,  due  to  imcertainty  on  the  amoimt 
of  runoff  fit)m  plant  beds  covered  in 
plastic  mulch  and  uncertainty  on  the 
amount  of  degradation  of  avermectin  on 
black  plastic  compared  to  soil.  Although 
tile  peak  EEC  of  0.88  ng/L  slightiy 
exceeds  the  acute  DWLOC  (0. 74  jig/L. 
considering  the  uncertain  nature  of  the 
modeling  estimate,  EPA  does  not  expect 
aggregate  acute  exposure  to  avermectin 
will  pose  an  imacceptable  risk  to  human 
health. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  avermectin  from  food  will  utilize  7% 
of  the  PAD  for  infants  and  children.  The 
major  identifiable  subgroup  with  the 
highest  aggregate  exposure  is  non- 
nursing  infants  with  19%  of  the  chronic 
PAD.  No  chronic  residential  exposures 
are  expected  from  use  of  avermectin. 
Avermectin  is  a  moderately  persistent, 
but  non-mobile  compound  in  soil  and 
water  environments.  EPA  does  not 
expect  aggregate  chronic  exposure  to 
avermectin  will  pose  an  imacceptable 
risk  to  human  health. 

4.  Short-  or  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure. 
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i.  Short-term  aggregate  exposure  takes 
into  account  chronic  dietary  food  and 
water  (considered  to  be  a  background 
exposure  level)  plus  short-term 
residential  uses  which  include  dermal, 
inhalation,  and  oral  exposures.  For 
children's  postapplication  exposure 
from  crack  and  crevice  uses,  the  worst 
case  exposure  scenario,  risks  do  not 
exceed  EPA's  level  of  concern.  The 
residential  uses  that  were  aggregated 
with  chronic  dietary  food  and  water  are 
from  lawn  and  crack  and  crevice  uses 

and  include: 

•  ADULT  dermal  exposxire  from  the 
highest  adult  residential  applicator 
scenario  (3.4E-7  mg/kg/day  from  belly 
grinder  granular  open  pour)  and  crack 
and  crevice  applicator  scenario  (2.1E-8 
mg/kg/day)  with  exposure  from 
postapplication  activities  (3.0E-6  mg/ 
kg/day),  and  inhalation  from  tuii  and 
crack  and  crevice  (3.9E-7  mg/kg/day). 

•  CHILDREN'S  oral  exposure  from  turf 
and  crack  and  crevice  hand-to-mouth, 
with  turf  incidental  ingestion  (3.8E-5 
mg/kg/day),  dermal  exposure  from  tiuf 
and  crack  and  crevice  (6.1E-6  mg/kg/ 
day),  and  inhalation  exposure  from 
crack  and  crevice  (l.lE-^  mg/kg/day). 
Using  the  exposures  above,  EPA 
calculated  the  short-term  drinking  water 
level  of  concerns  (DWLOCs).  The 
DWLOC  of  8.2  ng/L  for  the  U.S. 
population  is  greater  than  the  water 
EEC's.  The  DWLOC  for  infants/children 
(0.75  ng/L)  is  slightly  exceeded  by  the 
PRZM-EXAMS  peak  value  of  0.88  ^g/L. 
However,  as  noted  above  for  the  acute 
DWLOC,  EPA  is  not  concerned  given 
the  uncertainty  of  the  estimated  water 
concentrations.  EPA  does  not  expect 
aggregate  short-term  exposure  to 
avermectin  will  pose  an  imacceptable 
risk  to  human  health. 

ii.  The  worst  case  intermediate-term 
exposures  to  avermectin  for  adults  are 
the  same  as  those  described  above  for 
short-term  exposures.  Using  the 
exposures  above,  EPA  calculated  the 
adult  intermediate-term  DWLOC  of  8.2 
Hg/L,  which  is  greater  than  the  water 
EEC's  provided  by  EFED.  EPA  does  not 
expect  aggregate  intermediate-term 
exposure  to  avermectin  will  pose  an 
unacceptable  risk  to  adult  human 

health. 

iii.  The  worst  case  intermediate-term 
exposures  to  avermectin  for  infants  and 
children  are  the  same  as  those  described 
above.  Since  the  short-  and 
intermediate-term  NOAELs  are  the 
same,  the  DWLOC  is  also  equal  to  the 
0.75  ng/L  short-term  value.  Again,  given 
the  uncertainty  in  the  0.88  Hg/L  PRZM- 
EXAMS  value,  EPA  is  not  concerned 
with  the  residues  in  drinking  water  at 
this  time.  EPA  does  not  expect  aggregate 
intermediate-term  exposure  to 


avermectin  will  pose  an  unacceptable 
risk  to  human  health. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
avermectin  residues. 


IV.  Other  Considerations 

Analytical  Enforcement  Methodology 
Adequate  enforcement  methodology 
(example  -  gas  chromotography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow,  PRRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm  lOlFF,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwry.,  Arlington, 
VA.  (703)  305-5229. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  avermectin  in 
or  on  avocado  at  0.02  ppm. 

VI.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regidations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  June  7, 1999,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(1).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 


additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-5697. 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  Hollins, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  coimection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  iiot  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2: 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vn.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  nimiber 
{oPP-300825l  (including  any  conmients 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division 
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(7502C),  Office  of  Pesticide  Programs, 
Enviroiunental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  imit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vm.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  nde  estabUshes  a  tolerance 
under  section  408  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  {Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
considtation  as  specficed  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  estabhshed  on  the 
basis  of  a  petition  imder  FFDCA  section 
408(1)(6),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 


Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
xmless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  natiue  of  their 
concerns,  copies  of  any  written 
conunimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
sigaificant  imAmded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998),  EPA  may  not 
issue  a  regidation  that  is  not  required  by 
statute,  that  significantiy  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  fimds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 


preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
govermnents,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  lJ084 
do  not  apply  to  this  rule. 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Fait  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiu-al  conunodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  March  24. 1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  ISO-fAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 
Authority:  21  U.S.C.  321(q),  346a  and  371. 


2.  In  §  180.449,  the  table  to  paragraph 
(b)  is  amended  by  adding  an  entry  for 
avocado  to  read  as  follows: 
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§  180.449    Averm«ctln  Bi  and  its  detta-8,9- 
Isonw;  tolerances  for  residues. 

***** 

(b)*    *    * 


Commodity 

Parts 
per 
mil- 
lion 

Expiration/rev- 
ocation date 

Avocado  

•             • 

0.02 

9/20/00 
•              • 

[FR  Doc.  99-8340  Filed  4-6-99;  8:45  am] 
BiUmO  CODE  6S60-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300828;  FRL-6072-e] 
RIN  2070-AB78 

Tebutafiozide;  Pesticide  Tolerance 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTKm:  Final  rule. _^ 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  Tebufenozide, 
benzoic  acid,  3,5-dimethyl-,  1-(1.1- 
dimethylethyl)-2-(4-ethylbenzoyl) 
hydrazide  in  or  on  berry  (crop  group 
13),  cranberry,  and  mint.  The 
Interregional  Research  Project  Number  4 
(IR-4)  requested  these  tolerances  imder 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effective  April 
7,  1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  June  7, 1999. 
addresses:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300828], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Enviroiunental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300828],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  {7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 


a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington. 

VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  objections 
and  hearing  requests  must  be  submitted 
as  an  ASCU  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCfl  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300828].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  further  information  CONTACT:  By 
mail:  Sidney  Jackson,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Enviroimiental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
nxunber,  and  e-mail  address:  Rm.  272. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy..  ArUngton.  VA,  (703)  305-7610.  e- 
mail:  jackson.sidney@epa.gov. 
supplementary  information:  In  the 
Federal  Register  of  February  9. 1999  (64 
FR  6351)  (FRL-6058-3).  EPA  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA)  (Pub.  L.  104-170)  announcing 
the  filing  of  pesticide  petitions  (PP) 
8E5021,  8E4983.  and  8E5019  for 
tolerance  by  IR-4  .  This  notice  included 
a  siunmary  of  the  petition  prepared  by 
the  Rohm  and  Haas  Company,  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.482  be  amended  by  establishing 
tolerances  for  residues  of  the  insecticide 
•  tebufenozide,  benzoic  acid,  3.5- 
dimethyl-,  1-(1  .l-dimethylethyl)-2-{4- 
ethylbenzoyl)  hydrazide,  in  or  on  the 
berry  crop  group  at  3.0  parts  per  million 
(ppm),  cranberry  at  1.0  ppm.  and  mint 
at  10.0  ppm. 
I.  Background  and  Statutory  Findings 

Section  408(b)(2){AKi)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 


mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposiue  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposme  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggrejgate 
exposuire  to  the  pesticide  chemical 

residue...." 

EPA  performs  a  ntunber  of  analyses  to 
determine  the  risks  from  aggregate 
exposiue  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26. 1997)  (FRL-5754- 
7). 


n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  tebufenozide  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  4D8(bK2),  for 
tolerances  for  residues  of  tebufenozide 
on  the  berry  crop  group  at  3.0  ppm. 
cranberry  at  1.0  ppm.  and  mint  at  10.0 
ppm.  EPA's  assessment  of  the  dietary 
exposTues  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity. 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  tebufenozide  are 
discussed  in  this  imit. 

1.  Acute  toxicity.  Results  of  a  battery 
of  toxicological  studies  using  technical 
grade  product  show  tebufenozide  has 
low  acute  toxicity.  Tebufenozide  was 
practically  non-toxic  by  ingestion  of  a 
single  oral  dose  in  rats  and  mice  (LDso 
>  5.000  milligram/kilogram  (mg/kg)) 
and  was  practically  non-toxic  by  dermal 
application  lethal  do8e(LD)  LDso  >  5,000 
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mg/kg.  Tebufenozide  was  not 
significantly  toxic  to  rats  after  a  4-hr 
inhalation  exposure  with  a  lethal 
concentration(LC)  LC50  value  of  4.5  mg/ 
L  (highest  attainable  concentration),  is 
not  considered  to  be  a  primary  eye 
irritant  or  a  skin  irritant  and  is  not  a 
dermal  sensitizer.  An  acute 
neurotoxicity  study  in  rats  did  not 
produce  any  neurotoxic  or 
neuropathologic  effects. 

2.  Genotoxicty.  Tebufenozide 
technical  was  negative  (non-mutagenic) 
in  an  Ames  assay  with  and  without 
hepatic  enzyme  activation  and  in  a 
reverse  mutation  assay  with  E.  coli. 
Tebufenozide  technical  was  negative  in 
a  hypoxanthine  guanine  phophoribosyl 
transferase  (HGPRT)  gene  mutation 
assay  using  Chinese  hamster  ovary 
(CHO)  cells  in  culture  when  tested  with 
and  without  hepatic  enzyme  activation. 
In  isolated  rat  hepatoc5rtes,  tebufenozide 
technical  did  not  induce  imscheduled 
DNA  synthesis  (UDS)  or  repair  when 
tested  up  to  the  maximum  soluble 
concentration  in  cultiue  medium. 
Tebufenozide  did  not  produce 
chromosome  effects  in  vivo  using  rat 
bone  marrow  cells  or  in  vitro  using 
Chinese  hamster  ovary  cells  (CHO).  On 
the  basis  of  the  results  firom  this  battery 
of  tests,  it  is  concluded  that 
tebufenozide  is  not  mutagenic  or 
genotoxic. 

3.  Reproductive  and  developmental 
toxicity—  i.  Reproductive  toxicity.  In  a 
1993  2-generation  reproduction  study 
in  Sprague-Dawley  rats,  the  parental 
(systemic)  no  observable  adverse  effect 
levels  (NOAEL)  was  0.8  and  0.9  mg/kg/ 
day  for  males  and  females,  respectively. 
The  parental  (systemic)  lowest 
observable  adverse  effect  level(LOAEL) 
was  11.5  and  12.8  mg/kg/day  for  males 
and  females,  respectively,  based  on 
decreased  body  weight,  body  weight 
gain,  and  food  consumption  in  males. 
An  increased  incidence  and/or  severity 
of  splenic  pigmentation  was  also 
observed.  The  reproductive  NOAEL  was 
11.5  and  12.8  mg/kg/day  for  males  and 
females,  respectively.  The  reproductive 
LOAEL  was  154.8  and  171.1  mg/kg/day 
for  males  and  females,  respectively, 
based  on  an  increase  in  the  number  of 
pregnant  females  with  increased 
gestation  diuation  and  dystocia.  Effects 
in  the  offspring  consisted  of  decreased 
nmnber  of  pups  per  litter  on  postnatal 
days  0  and/or  4. 

hi  a  1995  2-generation  reproduction 
study  designed  to  evaluate  parental 
(systemic)  toxicity  in  rats,  the  NOAEL 
was  1.6  and  1.8  mg/kg/day  in  males  and 
females,  respectively.  The  LOAEL  was 
12.6  and  14.6  mg/kg/day  in  males  and 
females,  respectively,  based  on 
histopathological  findings  of  congestion 


and  extramedullary  hematopoiesis  in 
the  spleen.  The  o^pring  NOAEL  was 
12.6  and  14.6  mg/kg/day  in  males  and 
females,  respectively.  The  offispring 
LOAEL  was  126.0  and  143.2  mg/kg/day 
in  males  and  females,  respectively, 
based  on  decreased  body  weight  on 
postnatal  days  14  and  21. 

ii.  Developmental  toxicity.  In  a 
prenatal  developmental  toxicity  study 
in  Sprague-Dawley  rats,  there  was  no 
evidence  of  maternal  or  developmental 
toxicity  at  the  highest  dose  level  of 
1,000  mg/kg/day.  The  maternal  and 
developmental  toxicity  NOAEL  was 
1,000  mg/kg/day . 

In  a  prenatal  developmental  toxicity 
study  conducted  in  New  Zealand  white 
rabbits,  tebufenozide  was  administered 
in  doses  of  50,  250,  or  1,000  mg/kg/day 
on  gestation  days  7-19.  No  evidence  of 
maternal  or  developmental  toxicity  was 
observed.  The  maternal  and 
developmental  toxicity  NOAEL  was 
1,000  mg/kg/day. 

4.  Subchronic  toxicity,  i.  The  NOAEL 
in  a  90-day  rat  feeding  study  was  200 
ppm  (13  mg/kg/day  for  males,  16  mg/kg/ 
day  for  females).  The  LOAEL  was  2,000 
ppm  (133  mg/kg/day  for  males,  155  mg/ 
kg/day  for  females).  Decreased  body 
weights  in  males  and  females  was 
observed  at  the  LOAEL  of  2,000  ppm. 
As  part  of  this  study,  the  potential  for 
tebufenozide  to  produce  subchronic 
nem-otoxicity  was  investigated. 
Tebufenozide  did  not  produce 
neurotoxic  or  neuropathologic  effects 
when  administered  in  the  diets  of  rats 
for  3  months  at  concentrations  up  to  and 
including  the  limit  dose  of  20,000  ppm 
(NOAEL  =  1,330  mg/kg/day  for  males, 
1,650  mg/kg/day  for  females). 

ii.  In  a  90-day  feeding  study  with 
mice,  the  NOAEL  was  20  ppm  (3.4  and 
4.0  mg/kg/day  for  males  and  females, 
respectively).  The  LOAEL  was  200  ppm 
(35.3  and  44.7  mg/kg/day  for  males  and 
females,  respectively).  Decreases  in 
body  weight  gain  were  noted  in  male 
mice  at  the  LOAEL  of  200  ppm. 

iii.  A  90-day  dog  feeding  study  gave 
a  NOAEL  of  50  ppm  (2.1  mg/kg/day  for 
males  and  females).  The  LOAEL  was 
500  ppm  (20.1  and  21.4  mg/kg/day  for 
males  and  females,  respectively).  At  the 
LOAEL,  females  exhibited  a  decrease  in 
rate  of  weight  gain  and  males  presented 
an  increased  reticulocjrte. 

iv.  A  10- week  study  was  conducted 
in  the  dog  to  examine  the  reversibility 
of  the  effects  on  hematological 
parameters  that  were  observed  in  other 
dietary  studies  with  the  dog. 
Tebufenozide  was  administered  for  6 
weeks  in  the  diet  to  4  male  dogs  at 
concentrations  of  either  0  or  1,500  ppm. 
After  the  sixth  week,  the  dogs  receiving 
treated  feed  were  switched  to  the 


control  diet  for  4  weeks.  Hematological 
parameters  were  measured  in  both 
groups  prior  to  treatment,  at  the  end  of 
the  6-week  treatment,  after  2  weeks  of 
recovery  on  the  control  diet  and  after  4 
weeks  of  recovery  on  the  control  diet. 
All  hematological  parameters  in  the 
treated/recovery  group  were  returned  to 
control  levels  indicating  that  the  effects 
of  tebufenozide  on  the  hemopoietic 
system  are  reversible  in  the  dog. 

V.  In  a  21-day  dermal  toxicity  study 
of  tebufenozide,  rats  (6/sex/dose) 
received  repeated  dermal  administration 
of  either  the  technical  96.1%  product 
RH-75,992  at  1,000  mg/i^day  (Limit- 
Dose)  or  the  formulation  (23.1%  a.i.) 
product  RH-755.992  2F  at  0,  62.5,  250, 
or  1,000  mg/kg/day,  6  hoius/day,  5 
days/week  for  21  days.  The  high  dose 
was  administered  as  the  "neat" 
compound,  while  the  low  and  mid-dose 
were  prepared  as  dilutions  with 
distilled  water.  While  the  untreated 
group  received  no  treatment,  the  solvent 
control  group  received  a  "2F 
Formulation  Blank"  at  a  solvent  volume 
equal  to  that  received  by  the 
formulation  high-dose  ratiup. 

Under  conditions  of  Sis  study,  RH- 
75,992  Technical  or  RH-75,992  2F 
demonstrated  no  systemic  toxicity  or 
dermal  irritation  at  the  highest  dose 
tested  1,000  mg/kg/  during  the  21  day 
study. 

Based  on  these  results,  the  NOAEL  for 
systemic  toxicity  and  dermal  irritation 
in  both  sexes  is  1,000  mg/kg/day,  the 
highest  dose  tested.  A  LOAEL  for 
systemic  toxicity  and  dermal  irritation 
was  not  estabUshed. 

5.  Chronic  toxicity /Carcinogenicity,  i. 
A  1-year  feeding  study  in  dogs  resulted 
in  decreased  red  blood  cells,  hematocrit, 
and  hemoglobin  and  increased  Heinz 
bodies,  reticuloc)rtes,  and  platelets  at 
the  LOAEL  of  8.7  mg/kg/day.  The 
NOAEL  for  systemic  toxicity  was  1.8 
m^kg/day. 

li.  An  18-month  mouse 
carcinogenicity  study  showed  no  signs 
of  carcinogenicity  at  dosage  levels  up  to 
and  including  1,000  ppm,  the  highest 
dose  tested. 

iii.  In  a  combined  rat  chronic/ 
carcinogenicity  study,  the  NOAEL  for 
chronic  toxicity  was  100  ppm  (4.8  and 
6.1  mg/kg/day  for  males  and  females, 
respectively)  and  the  LOAEL  was  1,000 
ppm  (48  and  61  mg/kg/day  for  males 
and  females,  respectively).  No 
carcinogenicity  was  observed  at  the 
dosage  levels  up  to  2.000  ppm  (97  mg/ 
kg/day  and  125  mg/kg/day  for  males 
and  females,  respectively). 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  Toxicity  observed  in 
oral  toxicity  studies  were  not 
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attributable  to  a  single  dose  (exposure). 
No  neurological  or  systemic  toxicity  was 
observed  in  rats  given  a  single  oral 
administration  of  tebufenozide  at  0,  500, 
1,000  or  2,000  mg/kg.  No  maternal  or 
developmental  toxicity  was  observed 
following  oral  administration  of 
tebufenozide  at  1,000  mg/kg/day  (Limit- 
Dose)  during  gestation  to  pregnant  rats 
or  rabbits.  The  Agency  concludes  that 
this  risk  is  negligible.  Therefore,  no 
toxicological  endpoint  is  required  for 
acute  toxicity. 

2.  Short-  and  intermediate-term 
toxicity.  Since  there  are  no  registered 
residential  uses,  there  were  no  dermal 
and  inhalation  endpoints  estabhshed  for 
tebufenozide.  No  dermal  or  systemic 
toxicity  was  seen  in  rats  receiving  15 
repeated  dermal  applications  of  the 
technical  (97.2%)  product  at  1,000  mg/ 
kg/day  (Limit-Dose)  as  well  as  a 
formulated  (23%  a.i.)  product  at  0,  62.5, 
250,  or  1.000  mg/kg/day  over  a  21-day 
period.  The  Agency  noted  that  in  spite 
of  the  hematological  effects  seen  in  the 
dogs  study,  similar  effects  were  not  seen 
in  rats  receiving  the  compound  via  the 
dermal  route  indicating  poor  dermal 
absorption.  Also,  no  developmental 
endpoints  of  concern  were  evident  due 
to  the  lack  of  developmental  toxicity  in 
either  rat  or  rabbit  studies.  The  Agency 
concludes  that  this  risk  is  negligible  and 
no  toxicological  endpoint  is  required  for 
short-  and  intermediate-term  toxicity. 

3.  Chronic  toxicity.  EPA  has 
established  the  Reference  dose  (RfD)  for 
tebiifenozide  at  0.018.  This  RfD  is  based 
on  a  chronic  toxicity  study  in  dogs 
which  foimd  growth  retardation, 
alterations  in  hematology  parameters, 
changes  in  organ  weights,  and 
histopathological  lesions  in  the  bone, 
spleen  and  liver  at  8.7  mg/kg/day. 

4.  Carcinogenicity.  Tebufenozide  has 
been  classified  as  a  Group  E,  "no 
evidence  of  carcinogenicity  for 
humans,"  chemical  by  the  Agency's  RfD 
Committee. 

5.  Animal  metabolism.  The 
absorption,  distribution,  excretion  and 
metabolism  of  tebufenozide  in  rats  was 
investigated.  Tebufenozide  is  partially 
absorbed,  is  rapidly  excreted  and  does 
not  accumulate  in  tissues.  Although 
tebufenozide  is  mainly  excreted 
unchanged,  a  number  of  polar 
metabolites  were  identified.  These 
metabolites  are  products  of  oxidation  of 
the  benzylic  ethyl  or  methyl  side  chains 
of  the  molecule.  These  metabolites  were 
detected  in  plant  and  other  animal  (rat, 
goat,  hen)  metabolism  studies. 

6.  Metabolite  toxicology.  Common 
metabolic  pathways  for  tebufenozide 
have  been  identified  in  both  plants 
(grape,  apple,  rice  and  sugar  beet)  and 
animals  (rat,  goat,  hen).  The  metabolic 


pathway  common  to  both  plants  and 
animals  involves  oxidation  of  the  alkyl 
substituents  (ethyl  and  methyl  groups) 
of  the  aromatic  rings  primarily  at  the 
benzyhc  positions.  Extensive 
degradation  and  elimination  of  polar 
metabolites  occurs  in  animals  such  that 
residues  are  vmlikely  to  accumulate  in 
humans  or  animals  exposed  to  these 
residues  through  the  diet. 

7.  Endocrine  disruption.  The 
toxicology  profile  of  tebufenozide  shows 
no  evidence  of  physiological  effects 
characteristic  of  the  disruption  of  the 
hormone  estrogen.  Based  on  structure- 
activity  information,  tebufenozide  is 
unlikely  to  exhibit  estrogenic  activity. 
Tebufenozide  was  not  active  in  a  direct 
in  vitro  estrogen  binding  assay.  No 
indicators  of  estrogenic  or  other 
endocrine  effects  were  observed  in 
mammalian  chronic  studies  or  in 
mammalian  and  avian  reproduction 
studies.  Ecdysone  has  no  known  effects 
in  vertebrates.  Overall,  the  weight  of 
evidence  provides  no  indication  that 
tebufenozide  has  endocrine  activity  in 
vertebrates. 


C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.482)  for  the  residues  of 
tebufenozide,  in  or  on  a  variety  of  raw 
agricultural  commodities.  Ciarrently 
established  tolerances  for  residues  of 
tebufenozide  are  listed  under  40  CFR 
180.482  and  include  permanent 
tolerances  for  residues  in/ on  pecans 
(0.01  ppm)  and  walnuts  (0.1  ppm). 
import  tolerances  for  residues  in/on 
apples  (1.0  ppm)  and  wine  grapes  (0.5 
ppm).  and  time-limited  tolerances  on 
various  plant  and  animal  commodities. 
The  metabolic  fate  of  tebufenozide  in 
animals  is  currently  under  review  by  the 
Agency,  therefore,  in  this  risk 
assessment,  only  existing  and  proposed 
uses  of  tebufenozide  on  raw  agricultural 
commodities  are  considered  as  no 
livestock  feed  items  are  derived  from 
berry  (crop  group  13),  cranberry  and 
mint.  Risk  assessments  were  conducted 
by  EPA  to  assess  dietary  exposures  from 
tebufenozide  as  follows: 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  (PCT)  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings:  That  the  data  used  are  reliable 
and  provide  a  valid  basis  to  show  what 
percentage  of  the  food  derived  from 
such  crop  is  likely  to  contain  such 
pesticide  residue;  that  the  exposure 
estimate  does  not  imderestimate 
exposure  for  any  significant 
subpopulation  group;  and  if  data  are 
available  on  pesticide  use  and  food 


consiunption  in  a  particular  area,  the 

exposure  estimate  does  not  understate 

exposure  for  the  population  in  such 

area.  In  addition,  the  Agency  must 

provide  for  periodic  evaluation  of  any 

estimates  used.  To  provide  for  the 

periodic  evaluation  of  the  estimate  of 

percent  of  crop  treated  as  required  by 

the  section  408(b)(2)(F),  EPA  may 

require  registrants  to  submit  data  on 

PCT. 
The  Agency  used  PCT  informaUon  as 

follows: 

To  refine  chronic  dietary  exposiu« 
and  risk  estimates  obtained  by  the  use 
of  the  Dietary  Exposure  Evaluation 
Model  (DEEM),  which  incorporates  data 
from  the  Continuing  Survey  of  Food 
Intakes  by  Individuals  (CSFH)  for  a 
specified  period. 

The  Agency  believes  that  the  three 
conditions,  discussed  in  section  408 
(b)(2)(F)  in  this  imit  concerning  the 
Agency's  responsibilities  in  assessing 
chronic  dietary  risk  findings,  have  been 
met.  The  PCT  estimates  are  derived 
from  Federal  and  private  market  survey 
data,  which  are  reliable  and  have  a  valid 
basis.  Typically,  a  range  of  estimates  are 
supplied  and  the  upper  end  of  this 
range  is  assumed  for  the  exposure 
assessment.  By  using  this  upper  end 
estimate  of  the  PCT,  the  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be 
imderestimated.  The  regional 
consumption  information  and 
consumption  information  for  significant 
subpopidations  is  taken  into  accoimt 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  siurveys.  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
tebufenozide  may  be  applied  in  a 
particular  area. 

i.  Acute  exposure  and  risk.  No 
endpoints  were  selected  for  acute 
dietary  exposvue.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occmring  as  a  result  of  a  1-day 
or  single  exposure.  Toxicity  observed  in 
oral  toxicity  studies  were  not 
attributable  to  a  single  dose  (exposure). 
No  neurological  or  systemic  toxicity  was 
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observed  in  rats  given  a  single  oral 
administration  of  tebufenozdde  at  0,  500, 
1,000  or  2,000  mg/kg.  No  maternal  or 
developmental  toxicity  was  observed 
following  oral  administration  of 
tebufenozide  at  1,000  mg/kg/day  (Limit- 
Dose)  during  gestation  to  pregnant  rats 
or  rabbits.  This  risk  assessment  is  not 
required.  The  Agency  considers  acute 
exposure/risk  to  be  negligible. 

ii.  Chronic  exposure  and  risk.  The 
residue  of  concern  for  tebufenozide  in 
plant  and  animal  commodities  is  the 
parent  compoimd  per  se.  The  RFD  used 
for  the  chronic  dietary  analysis  is  0.018 
mg/kg/day.  In  performing  chronic 
dietary  exposiue  and  risk  analysis,  the 
Agency  used  the  Dietary  Exposure 
Evaluation  Model  (DEEM),  which 
incorporates  data  from  the  CSFII  for  the 
period,  1989  to  1992.  Some  reHnement 
to  the  dietary  exposure  estimates  was 
made  ihrou^  the  use  of  percent-of- 
crop-treated  data.  The  resiUting 
Anticipated  Residue  Contributions 
(ARC)  for  the  U.S.  population  and 
various  DEEM  popidation  subgroups 
can  be  determined.  Of  these  subgroups, 
the  highest  exposing  is  projected  for 
children  ages  1-6  years,  whose  chronic 
intake  is  estimated  as  73%  of  the  RfD. 
Percent  RFD  values  for  other  subgroups 
include:  U.S.  population  for  the  48 
states  (36),  all  infants  less  than  1  year 
old  (52)  and  children  7  to  12  years  old 
(46).  Generally,  in  the  absence  of 
additional  safety  factors,  the  Agency  is 
not  concerned  with  exposures  less  than 
100%  of  the  RfD.  Thus,  for  all 
populations,  the  chronic  hiunan  health 
risk  from  exposure  to  tebufenozide  in 
foods  is  below  the  Agency's  level  of 
concern. 

2.  From  drinking  water.  Available 
data  suggest  that  tebufenozide  ranges 
from  moderately  persistent  to  persistent 
and  is  mobile;  thus,  tebufenozide  could 
potentially  leach  to  groimd  water  and 
runoff  to  surfece  water  under  certain 
environmental  conditions.  There  is  no 
Maximimi  contaminant  Level  (MCL)  for 
residues  of  tebufenozide  in  drinking 
water.  No  drinking  water  Health 
Advisories  have  been  issued  for 
tebufenozide.  There  is  no  entry  for 
tebufenozide  in  the  "Pesticides  in 
Groimdwater  Database  (EPA  734-12- 
92-001,  September  1992).  The  Agency 
concludes  that  there  is  reasonable 
certainty  that  no  harmful  exposure  exist 
from  drinking  water. 

Chronic  exposure  and  risk. 
Monitoring  data  are  not  available  to 
assess  the  human  exposure  to 
tebufenozide  via  drinking  water.  In  lieu 
of  these  data,  the  Agency  has  calciilated 
the  Tier  I  estimated  concentrations  in 
drinking  water  (DWECs)  for 
tebufenozide  using  Generic  expected 


environmental  concentration  (GENEEC) 
(smface  water)  and  Screening 
concentration  In  Ground  Water  (SCI- 
GROW)  (ground  water)  for  use  in  the 
human  health  risk  assessment. 
According  to  Agency  records,  the 
maximum  application  rate  for 
tebufenozide  is  0.25  lb  a.i.  x  5 
applications  per  year  on  pecans.  This 
application  scenario  was  used  to 
calculate  the  DWECs  for  the  hiunan 
health  risk  assessment  due  to  the  wide 
range  of  aerobic  soil  half-life  of  6 
(California  Loam)  and  729  (worst  case 
soil  with  low  microbial  activity)  days. 
For  siuface  water,  the  chronic  (56-day) 
values  are  13.3  parts  per  billion  (ppb) 
and  16.5  ppb  for  the  half-lives  of  66  and 
729  days,  respectively.  The  ground 
water  screening  concentrations  are  0.16 
ppb  and  1.04  ppb  for  the  half-lives  of  66 
and  729  days,  respectively.  These  values 
represent  upper-bound  estimates  of  the 
concentrations  that  might  be  found  in 
surface  and  ground  water  due  to  the  use 
of  tebufenozide  on  pecans. 

In  performing  this  risk  assessment, 
the  Agency  has  calculated  drinking 
water  levels  of  concern  (DWLOCs)  for 
each  of  the  DEEM  population 
subgroups.  Within  each  subgroup,  the 
population  with  the  highest  estimated 
exposure  was  used  to  determine  the 
maximum  concentration  of  tebufenozide 
that  can  occiir  in  drinking  water  without 
causing  an  unacceptable  human  health 
risk.  As  a  comparison  value,  the  Agency 
has  used  the  16.5  ppb  value  in  this  risk 
assessment,  as  this  represents  a  worst- 
case  scenario.  The  DWLOCs  for 
tebufenozide  are  above  the  DWEC  of 
16.5  ppb  for  all  population  subgroups. 
Therefore,  the  Agency  believes  that  the 
human  health  risk  from  exposure  to 
tebufenozide  through  drinking  water  is 
not  likely  to  exceed  the  Agency's  level 
of  concern. 

Because  the  Agency  lacks  sufficient 
water-related  exposing  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  boimding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  no  observed  adverse  effect  levels 
(NOAEL's))  and  assumptions  about 
body  weight  and  consumption,  to 
calcidate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 


While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  tebufenozide  to  exceed  the 
RfD  if  the  tolerance  being  considered  in 
this  dociunent  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
tebufenozide  in  water,  even  at  the 
higher  levels  the  Agency  is  considering 
as  a  conservative  upper  bound,  woxUd 
not  prevent  the  Agency  from 
determining  that  there  is  a  reasonable 
certainty  of  no  harm  if  the  tolerance  is 
granted. 

3.  From  non-dietary  exposure. 
Tebufenozide  is  not  ciurently  registered 
for  use  on  residential  non-food  sites. 
The  Agency  concludes  that  there  are  no 
chronic,  short-  or  intermediate-term 
non-dietary  exposure. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tebufenozide  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cmnulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
tebufenozide  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  tebufenozdde  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Since  no  acute  toxicity 
endpoints  were  identified  for 
tebufenozide,  the  Agency  concludes  that 
acute  aggregate  risk  from  the  use  of  the 
pesticide  will  not  pose  an  unacceptable 
risk  to  human  health. 

2.  Chronic  risk.  In  aggregating  risks, 
the  Agency  has  considered  only  dietary 
exposure.  Due  to  lack  of  endpoints  and/ 
or  relevant  use  registrations,  assessment 
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of  exposure  via  non-dietary  routes  {e.g., 
dermal,  inhalation,  non-dietary  oral)  are 
not  required.  Using  the  Anticipated 
Residue  Contribution  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  tebufenozide  from  food  will  utilize 
36%  of  the  RFD  for  the  U.S.  population. 
The  major  identiBable  subgroup  with 
the  highest  aggregate  exposiue  is 
children  (1-6  years  old)  at  73%  of  the 
RFD  and  is  discussed  below.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RFD  because  the 
RFD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposiue 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health. 

Since  the  dietary  risk  for  tebufenozide 
is  below  the  Agency's  level  of  concern 
and  the  estimated  concentrations  of 
tebufenozide  in  drinking  water  are 
below  EPA's  drinking  water  level  of 
concern,  the  Agency  believes  that 
establishment  of  the  requested 
tolerances  for  tebufenozide  will  not 
pose  an  unacceptable  aggregate  health 
risk  to  infants,  children,  or  adults. 

3.  Short-  and  intermediate-term  risk. 
In  aggregating  risks,  the  Agency  has 
considered  only  dietary  exposure.  Due 
to  lack  of  endpoints  and/or  residential 
use  registrations,  the  agency  concludes 
that  short-  and  intermediate-term  risk 
via  non-dietary  routes  (e.g.,  dermal, 
inhalation,  non-dietary  oral)  will  not 
pose  an  imacceptable  risk  to  hiunan 
health. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Tebufenozide  is  classified 
as  a  Group  E  chemical  (no  evidence  of 
carcinogenicity  in  humans).  The  Agency 
concludes  that  the  aggregate  cancer  risk 
for  the  U.  S.  population  is  not  impacted 
by  the  establishment  of  these  proposed 
tolerances. 

5.  Determination  of  safety.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  tebufenozide 
residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
tebufenozide  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposxue  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from  , 
exposure  to  the  pesticide  on  the 


reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  "provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  imcertainty  factor  (usually 
100  for  combined  inter-  and  intra- 
species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compoimd  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/ safety  factor. 

ii.  Developmental  toxicity  studies. 
Developmental  toxicity  studies  showed 
no  increased  sensitivity  in  fetuses  as 
compared  to  maternal  animals  following 
in  utero  exposures  in  rats  and  rabbits. 
See  discussion  under  Unit  n.  A.  of  this 
preamble. 

iii.  Reproductive  toxicity  study.  Multi- 
generation  reproduction  toxicity  studies 
in  rats  showed  no  increased  sensitivity 
in  pups  as  compared  to  adults  and 
offsprings.  See  discussion  under  Unit 
II.  A.  of  this  premble. 

iv.  Pre-  and  post-natal  sensitivity.  The 
Agency  determined  that  available  data 
provide  no  indication  of  increased 
sensitivity  of  rats  or  rabbits  to  in  utero 
and/or  postnatal  exposure  to 
tebufenozide. 

V.  Conclusion.  The  Agency  believes 
that  reliable  data  support  using  the 
standard  himdredfold  safety  factor  for 
assessing  sensitivity  to  residues  of 
tebufenozide  and  that  an  additional 
tenfold  margin  of  safety  for  infants  and 
children  is  not  warranted.  There  is  a 
complete  toxicity  database  for 
tebufenozide  and  exposure  data  are 
complete  or  estimated  based  on  data 
that  reasonably  accoimt  for  potential 
exposures. 

2.  Acute  risk.  No  acute  toxicity 
endpoints  for  tebufenozide  have  been 
identified  and  this  risk  assessment  is 
not  reouired. 

3.  chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  tebufenozide  from  food  only  will 
utilize  52%  and  73%  of  the  RfD  for  all 


infants  (<1  yr  old)  and  children  (1-6  yr 
old),  respectively.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposxue  over  a  lifetime  will  not 
pose  appreciable  risks  to  himian  health. 
EPA  does  not  expect  the  aggregate 
exposiu^.from  tebufenozide  in  food, 
drinking  water  and  from  non-dietary 
expos\ire  to  exceed  the  Agency  level  of 
concern. 

4.  Short-  or  intermediate-term  risk. 
Since  no  short-  or  intermediate-term 
toxicological  endpoints  were  identified 
by  the  Agency  for  tebufenozide  and 
there  are  no  registered  uses  that  would 
result  in  residential  exposvue,  the 
Agency  concludes  that  this  risk  criterion 
is  negligible  and  the  subject  tolerances 
adequately  protect  the  safety  of  infants 
and  children. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
tebufenozide  residues. 

m.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  metabolism  of  tebiifenozide  in 
plants  (grapes,  apples,  rice  and  sugar 
beets)  is  adequately  understood  for  the 
purpose  of  these  tolerances.  The 
metabolism  of  tebufenozide  in  all  crops 
was  similar  and  involves  oxidation  of 
the  alkyl  substituents  of  the  aromatic 
rings  primarily  at  the  henzylic  positions. 
The  extent  of  metabolism  and  degree  of 
oxidation  are  a  function  of  time  from 
application  to  harvest.  In  all  crops, 
parent  compoimd  comprised  the 
majority  of  the  total  dosage.  None  of  the 
metabolites  were  in  excess  of  10%  of  the 
total  dosage. 

Since  there  are  no  animal  feed  items 
associated  with  the  berry  crop  group, 
cranberry  and  mint  tops  (leaves  and 
stems),  a  discussion  of  the  qualitative 
nature  of  the  residue  in  animals  is  not 
germane  to  this  action. 

B.  Analytical  Enforcement  Methodology 

High  performance  liquid 
chromatographic  (HPLC)  analytical 
methods  using  ultraviolet  (UV) 
detection  have  been  validated  for 
blueberries,  raspberries,  cranberries,  and 
mint  foliage.  The  methods  involve 
extraction  by  blending  with  solvents, 
purification  of  the  extracts  by  liquid- 
liquid  partitions  and  final  purification 
of  the  residues  using  solid  phase 
extraction  colunm  chromatography.  The 
limits  of  quantitation  is  0.005  ppm  for 
blueberries,  0.01  ppm  for  mint  foliage. 
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and  raspberries,  0.02  ppm  for  mint  oil, 
and  0.05  ppm  for  cranberries. 

C.  Magnitude  of  Residues 

Field  residue  trials  were  conducted 
with  a  70WP  formulation  in 
geographically  representative  regions  of 
the  United  States.  A  total  of  eight  field 
residue  trials  were  conducted  in 
blueberries.  The  average  blueberry 
residue  value  from  all  trials  was  0.81 
ppm. 

A  total  of  six  field  residue  trials  were 
conducted  in  cranberries.  The  average 
cranberry  residue  value  from  all  trials 
was  0.30  ppm. 

A  total  or  five  field  residue  trials  were 
conducted  in  mint.  The  average  mint 
foliage  residue  value  from  all  trials  was 
7.11  ppm.  Mint  oil  was  prepared  from 
foliage  from  two  residue  trials.  The 
average  oil  residue  was  0.23  ppm.  Since 
residues  do  not  concentrate  in  oil,  a 
tolerance  is  not  needed. 

A  total  of  five  field  residue  trials  were 
conducted  in  raspberries.  The  average 
raspberry  residue  value  from  all  trials 
was  0.62  ppm. 

D.  International  Residue  Limits 

There  are  currently  no  CODEX, 
Canadian  or  Mexican  TnaYimiim  residue 
levels  (MRLs)  established  for 
tebufenozide  in  blueberries,  cranberries 
or  mint,  therefore  no  harmonization 
issues  are  required  for  this  action. 

IV.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  tebufenozide  in  the  berry 
crop  group  at  3.0  ppm,  cranberry  at  1.0 
ppm,  and  mint  at  10.0  ppm. 

V.  Ob)ectioiis  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may.  by  June  7, 1999,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 


Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  regulation.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  groimds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  30S-5697, 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  Hollins, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Enviroiunental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 


VL  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  niunber 
[OPP-300828]  (including  any  conunents 
and  data  submitted  electronically).  A 
public  version  of  this  record,  induding 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
{7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directiy  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
The  official  record  for  this  regulation,  as 
well  as  the  public  version,  as  described 
in  this  unit  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  any 
copies  of  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directiy  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entiUed  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entiUed  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
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Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d).  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1  (a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 


C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19. 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  conununities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3ft))  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  March  24, 1999. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Pmgrams. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PARTI  80— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.482,  by  revising  the 
introductory  text  to  paragraph  (a)  and  by 
adding  alphabetically  the  following 
entries  to  the  table  in  paragraph  (a). 

§  1 80.482    Tebufenozide;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the 
insecticide  tebufenozide,  benzoic  acid, 
3,5-dimethyl-l-(l,l-dimethylethyl)-2-(4- 
ethylbenzoyl)hydrazide,  in  or  on  the 
following  raw  agricultural  commodities: 


Commodity 

Parts  per 
million 

•       *       *       • 

Rprrv  tcroo  arouD  13^  ^... 

• 

ao 

Cranberry „ 

•       *       *       * 

Peooermint  toos 

1.0 

• 

10.0 

Soearmint  toos  

10.0 

(FR  Doc.  99-8341  Filed  4-&-99;  8:45  am} 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300823;  FRL-6070-3] 
RIN  2070-AB78 

Trichoderma  harzianum  KRL-AG2 
(ATCC  #20847)  or  Strain  T-22; 
Revision  of  Exemption  from  the 
Requirement  of  a  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:Thls  regiUation  establishes  an 
exemption  fi-om  the  requirement  of  a 
tolerance  for  residues  of  the  microbial 
pesticide  active  ingredient  Trichoderma 
harzianum  KRL-AG2  (ATCC  #20847) 
also  known  as  strain  T-22  when 
applied/used  as  seed  treatments,  on 
cuttings  and  transplants,  or  as  soil 
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treatments  and  certain  foliar 
applications.  Bioworks  Inc.,  122  North 
Genesee  Street,  Geneva,  New  York 
14456  submitted  a  petition  to  EPA 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996 
requesting  an  exemption  from  the 
requirement  of  a  tolerance.  This  rule 
allows  a  revision  of  the  existing 
exemption  from  tolerances  for  seed 
treatments  (40  CFR  180.  110?)  for 
residues  of  Trichoderma  harzianum 
KRL-AG2  (ATCC  #20847,  also  known  as 
strain  T-22)  to  include  additioneil  food 
commodities.  This  regulation  eliminates 
the  need  to  establish  a  maximum 
permissible  level  for  residues  of 
Trichoderma  harzfanum  KRL-AG2. 
DATES:  This  regulation  is  effective  April 
7, 1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  June  7, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-300823], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  ^ees"  and  forwarded  to:  EPA 
Headquarters  Accoxmting  Operations 
Branch,  OPP  (Tolerance  Fees)  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  identified  by  the 
docket  control  niunber,  [OPP-300823], 
must  also  be  submitted  to:  PubUc 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  electronic 
objections  and  hearing  requests  will  also 
be  accepted  on  disks  in  WordPerfect 
5.1/6.1  file  format  or  ASCII  file  format. 
All  copies  of  electronic  objections  and 
hearing  requests  must  be  identified  by 
the  docket  number  [OPP-300823].  No 


Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shanaz  Bacchus,  c/o  Product 
Manager  (PM)  90,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  9th  fl..  Crystal  Mall  #2 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA,  703-308-8097, 
bacchus.shanaz@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  22, 1997  (62 
FR  34390)  (FRL-5737-2),  EPA  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(e),  as  amended 
by  the  Food  Quality  Protection  Act  of , 
1996  (FQPA)  (Pub.  L.  104-170) 
annoimcing  the  filing  of  a  pesticide 
tolerance  petition  by  Bioworks  Inc.,  122 
North  Genesee  Street,  Geneva,  New 
York  14456.  This  notice  included  a 
summary  of  the  petition  prepared  by  the 
petitioner  Bioworks,  Inc.  The  petition 
requested  that  40  CFR  part  180  be 
amended  by  establishing  an  exemption 
from  the  requirement  of  a  tolerance  for 
residues  of  Trichoderma  harzianum 
KRL-AG2  (ATCC  #20847)  in/on  all  food 
commodities.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

I.  Risk  Assessment  and  Statutory 
Findings 

New  section  408(c)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  an 
exemption  from  the  requirement  for  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(c)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  frtsm  aggregate  exposiue  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposmes  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposiue  to  the  pesticide  chemical 
residue..."  Additionally,  section  408 


(b)(2)(D)  requires  that  the  Agency 
consider  "available  information" 
concerning  the  ciunulative  effects  of  a 
particular  pesticide's  residues  and 
"other  substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

n.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consiuners, 
including  infants  and  children. 

This  pesticide  is  currently  registered 
for  seed  treatments  for  which  an 
exemption  from  tolerance  exists  for 
certain  raw  agricultinal  commodities 
(40  CFR  180.1102).  In  PR  Notice  95-3, 
Jime  7, 1995,  the  Agency  included  this 
active  ingredient  in  a  list  of  low  risk 
pesticides  qualifying  for  reduced 
restricted  entry  intervals  (REI) 
depending  on  the  exposme  and  risk 
posed  to  workers.  The  data  submitted  to 
support  the  initial  registration  of  this 
product  includes  three  acute  rat  studies, 
an  acute  oral  toxicity/pathogenicity 
study,  an  acute  pulmonary  toxicity/ 
pathogenicity  study  and  an  acute 
intravenous  toxicity  study.  The  active 
ingredient  is  classified  as  Toxicity 
Category  IV  on  the  basis  of  those 
studies.  A  waiver  was  granted  for  the 
acute  dermal  toxicity  studies. 

T.  harzianum  KRL-AG2  (ATCC 
#20847)  is  not  known  to  produce  any 
compoimds  or  metabolites  of  health 
concern.  This  organism  controls  plant 
disease  by  competing  with  plant 
pathogens  for  root  and  foliar  surfeces  for 
the  establishment  of  fungal  colonies  and 
by  mycoparasitism.  There  are  no  known 
genotoxic  or  reproductive  effects. 

in.  Aggregate  Exposures 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  groimdwater  or 
surface  water  and  exposure  through 
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pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 

uses). 

Trichoderma  harzianum  is  a  naturally 
occurring  fungus.  This  strain  is  a  tj^jical 
member  of  that  species.  There  is  no 
evidence  that  it  presents  any  risk  to 
animals  or  humans.  This  species  is 
present  in  many  different  types  of 
environments  worldwide.  Because  of  its 
ubiquitous  nature  all  humans  and 
animals  have  some  natural  exposiire  to 
the  organism.  Proposed  application 
methods,  uses,  and  application  rates  is 
not  likely  to  result  in  a  sustained 
increase  in  the  population  levels  of  this 
organism  beyond  the  natxirally 
occurring  backgroimd  levels  of 
Trichoderma  harzianum. 

A.  Dietary  Exposure 

Dietary  exposure  is  not  expected  from 
the  use  of  this  microbial  pesticide  as 
labeled.  The  microbial  pesticide  can  be 
removed  by  peeling,  washing,  cooking 
and  processing.  Therefore,  risk  and 
exposure  to  humans,  infants  and 
children  is  likely  to  be  minimal. 

1 .  Food.  Dietary  exposure  to  the 
microbial  pesticide  is  likely  to  occur. 
The  lack  of  acute  oral  toxicity/ 
pathogenicity,  and  the  ubiquitous 
nature  of  the  microbial,  support  the 
exemption  from  the  requirement  of  a 
tolerance  for  this  active  ingredient. 

2.  Drinking  water  exposure.  The 
microorganism  Trichoderma  harzianum 
KRL-AG2  (ATCC  #20847)  is  common  in 
the  soil  emd  may  be  found  in  aquatic 
habitats.  Drinking  water  is  not  being 
screened  for  Trichoderma  harzianum 
KRL-AG2  (ATCC  #20847)  as  a  potential 
indicator  of  microbial  contamination. 
Both  percolation  through  soil  and 
municipal  treatment  of  drinking  water 
would  reduce  the  possibility  of 
exposure  to  Trichoderma  harzianum 
KRL-AG2  (ATCC  #20847)  through 
drinking  water.  Therefore,  the  potential 
of  signifrcant  transfer  to  drinking  water 
is  minimal  to  nonexistent.  However, 
even  if  negligible  oral  exposine  should 
occur  through  drinking  water,  the 
Agency  concludes  that  such  exposure 
would  present  no  risk  due  to  the  lack  of 
toxicity  and  the  ubiquitous  nature  of  the 
microbe. 

B.  Other  Non-Occupational  Exposure 

Dermal  and  inhalation  exposure  and 
risk  to  adults,  infants  and  children  via 
treated  lawns  or  recreational  areas  are 
likely  if  the  pesticide  is  used  as  labeled. 
However,  the  pesticide  is  a  naturally 
occurring  microbe  and  is  ubiquitous  in 
the  environment.  Based  on  the  low 
toxicity  potential  as  evidenced  by  the 
data  submitted,  the  microbial  pesticide 
active  ingredient  is  likely  to  pose  a 


minimal  to  nonexistent  dermal  or 
inhalation  hazard  if  used  as  labeled. 

IV.  Cumulative  Efifects 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
There  are  several  strains  of  Trichoderma 
spp.  registered  at  this  time.  While  these 
strains  may  produce  similar  metabolites, 
the  likelihood  of  adverse  cumulative 
effects  via  a  common  mechanism  of 
toxicity  is  likely  to  be  minimal  based  on 
the  lack  of  toxicity/pathogenicity 
potential  of  the  active  ingredients. 

V.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Quldren 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  exposine  (safety)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  accoimt  for  pre-  and  post-natal 
toxicity  and  the  completeness  of  the 
database  unless  EPA  determines  that  a 
different  margin  of  exposure  (safety) 
will  be  safe  for  infants  and  children.  In 
this  instance,  EPA  believes  there  are 
reliable  data  to  support  the  conclusion 
that  there  are  no  threshold  effects  of 
concern  to  infants,  children  and  adults 
when  Trichoderma  harzianum  KRL- 
AG2  (ATCC  #20847)  is  used  as  labeled. 
As  a  result,  the  provision  requiring  an 
additional  margin  of  exposure  does  not 
apply. 

VI.  Other  Considerations 


A.  Endocrine  Disruptors 

EPA  does  not  have  any  information 
regarding  endocrine  effects  of  this 
microbial  pesticide  at  this  time.  The 
Agency  is  not  requiring  information  on 
the  endocrine  effects  of  this  pesticide  at 
this  time;  and  Congress  allowed  3  years 
after  August  3, 1996,  for  the  Agency  to 
implement  a  screening  and  testing 
program  with  respect  to  endocrine 
effects. 

B.  Analytical  Method(s) 

The  registrant  has  submitted  data  and 
analytical  methods  to  identify  potential 
contaminants  and  to  assure  that  they  are 
within  regulatory  levels.  All  batches 
containing  potential  human  pathogens 
are  to  be  destroyed. 

C.  Codex  Maximum  Residue  Level 

There  are  no  Codex  maximum  residue 
levels  for  this  active  ingredient. 


D.  Conclusions 

The  Agency  has  concluded  that  the 
use  of  this  pesticide  will  not  pose  any 
adverse  health  effects  to  the  U.S. 
population,  infants  and  children, 
because  of  the  low  toxicological  profile. 
As  a  result,  EPA  establishes  an 
exemption  from  tolerance  requirements 
pursuant  to  FFDCA  section  408(j)(3)  for 
Trichoderma  harzianum  KRL-AG2 
(ATCC  #20J47)  in/on  all  food 
conunodities. 

Vn.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)and  as  was  provided  in 
the  old  section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  governs  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  June  7, 1999,  file 
written  objections  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/ or  hearing  requests  filed  with  the 
hearing  clerk  should  be  submitted  to  the 
OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-5697. 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  Hollins, 
Information  Resovuces  and  Services 
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Division  {7502C),  OfBce  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  a  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
imcontested  claims  or  fads  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
incliision  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

vm.  Public  Record  and  Electronic 
Submissioiis 

EPA  has  established  a  record  for  this 
regulation  imder  docket  control  number 
[OPP-300823]  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electromc 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  firom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  enayption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 


described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  wiU  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

IX.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  imder  section  408(d)  of  the 
FFDCA  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  bom 
review  imder  Executive  Order  12866, 
entitled  Regulatory  Planniitg  and 
Review  (58  FR  51735,  October  4, 1993). 
Hiis  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  imder  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  luifunded  mandate  as 
described  under  Title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require  any 
prior  consiUtation  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28. 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations{59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  exemption  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic-impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 


1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regiilation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incuned  by  those 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  natiire  of  then 
concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  e^ctive  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  govemmehts.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significanUy  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identffied  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
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Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significanUy  or  imiquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3ft))  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

X.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  nde  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection, 
Admiiustrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  24. 1999. 

Janet  L.  Andersen, 

Director,  Biopesdcides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a),  and 
371. 

2.  Section  180.1102  is  revised  to  read 
as  follows: 

§  1 80.1 1 02    Trichoderma  harzianum  KRL- 
AG2  (ATCC  #20847)  strain  T-22;  exemption 
from  requirement  of  a  tolerance. 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  the  biofungicide  Trichoderma 
harzianum  KRL-AG2  (ATCC  #20847); 


also  known  as  strain  T-22  when  applied 
in/or  on  all  food  commodities. 

[FR  Doc.  99-8637  Filed  4-6-99;  8:45  am) 
BHJJNG  CODE  S560-«0-F 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Administration 

49  CFR  Part  533 

[Docket  No.  NHTSA-99-5464] 

RIN2127-AH52 

Light  Truck  Average  Fuel  Economy 
Standard,  Model  Year  2001 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
action:  Final  nde. 

SUMMARY:  This  final  rule  establishes  the 
average  fuel  economy  standard  for  light 
trucks  manufactured  in  model  year 
(MY)  2001.  The  issuance  of  the  standard 
is  required  by  statute.  As  required  by 
section  322  of  the  fiscal  year  (FY)  1999 
DOT  Appropriations  Act,  the  light  truck 
standard  for  MY  2001  is  identical  to  the 
standard  for  MY  2000,  20.7  mpg. 
dates:  This  final  rule  becomes  effective 
on  June  7, 1999. 

ADDRESSES:  Petitions  for  reconsideration 
should  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
S.W.,  Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  call  Henrietta  Spinner, 
Office  of  Consumer  Programs,  at  (202) 
366-0846,  facsimile  (202)  366-2738, 
electronic  mail 

"hspinner@nhtsa.dot.gov".  For  legal 
issues,  call  Otto  Matheke,  Office  of  the 
Chief  Counsel,  at  202-366-5263. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  December  1975,  during  the 
aftermath  of  the  energy  crisis  created  by 
the  oil  embargo  of  1973-74,  Congress 
enacted  the  Energy  Policy  and 
Conservation  Act.  The  Act  established 
an  automotive  fuel  economy  regulatory 
program  by  adding  Title  V,  "Improving 
Automotive  Efficiency,"  to  the  Motor 
Vehicle  Information  and  Cost  Saving 
Act.  Tide  V  has  been  amended  and 
recodified  without  substantive  change 
as  Chapter  329  of  Tide  49  of  the  United 
States  Code.  Chapter  329  provides  for 
the  issuance  of  average  fuel  economy 
standards  for  passenger  automobiles  and 
automobiles  that  are  not  passenger 
automobiles  (light  trucks). 

Section  32902(a)  of  Chapter  329  states 
that  the  Secretary  of  Transportation 


shall  prescribe  by  regulation  corporate 
average  fuel  economy  (CAFE)  standards 
for  li^t  trucks  for  each  model  year. 
That  section  also  states  that  "[e]ach 
standard  shall  be  the  maximiun  feasible 
average  fuel  economy  level  that  the 
Secretary  decides  the  manufacturers  can 
achieve  in  that  model  year."  (The 
Secretary  has  delegated  the  authority  to 
implement  the  automotive  fuel  economy 
program  to  the  Administrator  of 
NHTSA.  49  CFR  1.50(f).)  Section 
32902(f)  provides  that  in  determining 
the  maximum  feasible  average  fuel 
economy  level,  we  shall  consider  four 
criteria:  technological  feasibility, 
economic  practicability,  the  effect  of 
other  motor  vehicle  standards  of  the 
Government  on  fuel  economy,  and  the 
need  of  the  Uiuted  States  to  conserve 
energy.  Using  this  authority,  we  have  set 
light  truck  CAFE  standards  through  MY 
2000.  See  49  CFR  533.5(a).  The  standard 
for  MY  2000  is  20.7  mpg. 

We  began  the  process  of  establishing 
light  truck  CAFE  standards  for  model 
years  after  MY  1997  by  publishing  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  in  the  Federal 
Register.  59  FR  16324  (April  6, 1994). 
The  ANPRM  outlined  the  agency's 
intention  to  set  standards  for  some  or  all 
of  model  years  1998  to  2006. 

On  November  15, 1995,  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act  for 
Fiscal  Year  1996  was  enacted.  Pub.  L. 
104-50.  Section  330  of  that  Act 
provides: 

None  of  the  funds  in  this  Act  shall  be 
available  to  prepare,  propose,  or  promulgate 
any  regulations  .  .  .  prescribing  corporate 
average  fuel  economy  standards  for 
automobiles  ...  in  any  model  year  that 
differs  from  standards  promulgated  for  such 
auton^biles  prior  to  enactment  of  this 
section. 

We  then  issued  a  notice  of  proposed 
rulemaking  (NPRM)  limited  to  MY  1998, 
which  proposed  to  set  the  light  truck 
CAFE  standard  for  that  year  at  20.7  mpg, 
the  same  standard  as  had  been  set  for 
MY  1997.  61  FR  145  (January  3, 1996). 
This  20.7  mpg  standard  was  adopted  by 
a  final  rule  issued  on  March  29, 1996. 
61  FR  14680  (April  3, 1996). 

On  September  30, 1996,  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act  for 
Fiscal  Year  1997  was  enacted.  Pub.  L. 
104-205.  Section  323  of  that  Act 
provides: 

None  of  the  funds  in  this  Act  shall  he 
available  to  prepare,  propose,  or  promulgate 
any  regulations  .  .  .  prescribing  corporate 
average  fuel  economy  standards  for 
automobiles  ...  in  any  model  year  that 
differs  from  standards  promulgated  for  such 
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automobiles  prior  to  enactment  of  this 
section. 

On  March  31, 1997,  we  issued  a  final 
rule  (62  FR  15859)  establishing  light 
truck  fuel  economy  standards  for  the 
1999  model  year.  This  final  rule  was  not 
preceded  by  an  NPRM.  The  agency 
concluded  that  the  restriction  contained 
in  Section  323  of  the  FY  1997 
Appropriations  Act  prevented  us  from 
issuing  any  standards  other  than  the 
standard  set  for  the  1998  model  year. 
Because  we  had  no  other  course  of 
action,  we  determined  that  issuing  an 
NPRM  was  unnecessary  and  contrary  to 
the  public  interest. 

On  October  27, 1997,  the  Department 
of  Transportation  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1998 
was  enacted.  Pub.  L.  105-66.  Section 
322  of  that  Act  provided,  as  did  the 
corresponding  sections  of  the  FY  1996 
and  FY  1997  appropriations  acts,  that 
none  of  the  funds  appropriated  could  be 
used  to  promulgate  any  regiUations 
(including  fuel  economy  standards)  that 
differ  from  those  of  a  prior  year.  On 
March  30,  1998,  we  issued  a  final  rule 
(63  FR  16699)  establishing  light  truck 
fuel  economy  standards  for  the  2000 
model  year.  This  final  rule  was  also  not 
preceded  by  an  NPRM.  The  agency 
concluded  that  the  restriction  contained 
in  Section  322  of  the  FY  1998 
Appropriations  Act  prevented  us  bonx 
issuing  any  standards  other  than  the 
standard  set  for  the  1999  model  year.  As 
was  the  case  in  prior  years,  we 
determined  that  issuing  an  NPRM  was 
unnecessary  and  contrary  to  the  public 
interest  because  we  had  no  other  com^e 
of  action. 

On  October  21, 1998,  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act  for 
Fiscal  Year  1999  was  enacted.  Pub.  L. 
105-277.  This  law  contained  the 
appropriations  provisions  for  the 
Department  of  Transportation  for  the 
1999  fiscal  year.  Section  322  of  that  Act 
provides: 

None  of  the  funds  in  this  Act  shall  be 
available  to  prepare,  propose,  or  promulgate 
any  regulations  pursuant  to  title  V  of  the 
Motor  Vehicle  Information  and  Cost  Savings 
Act  prescribing  corporate  average  fuel 
economy  standards  for  automobiles,  as 
defined  in  such  title,  in  any  model  year  that 
differs  from  standards  promulgated  for  such 
automobiles  prior  to  enactment  of  this 
section. 

Because  light  truck  CAFE  standards 
must  be  set  no  later  than  eighteen 
months  before  the  beginning  of  the 
model  year  in  question,  the  deadline  for 
us  to  set  the  MY  2001  standard  is 
approximately  April  1, 1999.  As  the 
agency  cannot  spend  any  funds  in 
violation  of  the  terms  of  Section  322,  it 


caimot  undertake  any  work  in 
preparation  of  a  standard  for  MY  2001 
imless  it  is  identical  to  the  MY  2000 
standard.  Preparation  of  any  fuel 
economy  standard  requires  the  agency 
to  spend  money  to  determine  what  the 
appropriate  fuel  economy  level  would 
be,  to  anal)rze  the  costs  and  benefits  of 
that  standard  and  to  prepare  doounents 
and  studies  regarding  the  standard. 
Incurring  these  costs  when  the 
legislation  dictates  the  fuel  economy 
level  would  not  be  a  productive  use  of 
resources.  Accordingly,  the  agency  is 
foregoing  any  analysis  of  what  the 
appropriate  fuel  economy  level  for  MY 
2001  might  be. 

We  note  that  the  language  contained 
in  Section  322  of  the  FY  1999  Act  is 
identical  to  that  found  in  Section  330  of 
the  FY  1996  Appropriations  Act  and 
Section  323  of  the  FY  1997 
Appropriations  Act.  The  adoption  of 
identical  language  in  the  FY  1998  Act 
leads  us  to  conclude  that  Congress 
considered  our  prior  view  of  this 
language  to  be  correct:  the  limitation 
precludes  NHTSA  from  setting  a  light 
truck  standard  that  differs  from  one 
adopted  in  the  previous  year. 

As  explained  above.  Section  322 
precludes  NHTSA  from  preparing, 
proposing,  or  issuing  any  CAFE 
standard  that  is  not  identical  to  those 
previously  established  for  MYs  1998, 

1999  and  2000.  We  are  therefore 
establishing  the  MY  2001  light  truck 
standard  through  the  issuance  of  this 
final  rule.  In  ova  view,  the  express 
directive  in  the  FY  1999  Omnibus 
Appropriations  Act  stops  us  from 
considering  a  new  CAFE  standard  for 
the  2001  model  year.  As  we  cannot 
expend  any  funds  to  set  the  2001 
standard  at  any  level  other  than  the  MY 

2000  standard,  issuing  a  notice  of 
proposed  ndemaking  and  providing  an 
opportunity  for  notice  and  comment 
would  be  unnecessary  and  contrary  to 
the  public  interest.  Accordingly,  this 
final  rule  sets  the  MY  2001  light  truck 
CAFE  standard  at  the  MY  2000  level  of 
20.7  mpg. 

n.  Correcting  Amendment 

In  a  notice  published  in  the  Federal 
Register  on  April  6, 1994,  (59  FR  16313) 
we  established  fuel  economy  standards 
for  light  trucks  for  the  1996  and  1997 
model  years.  The  final  rule  contained  in 
that  notice  also  modified  the  existing 
fuel  economy  standards  for  light  trucks 
by  eliminating  the  separate  category  for 
captive  imports  and  combining  all  light 
trucks  into  a  single  category.  Because  of 
this,  §  533.5(a)  of  Part  533  was  modified 
to  replace  an  existing  table,  table  III — 
which  had  a  column  for  captive  imports 
and  a  column  for  all  other  light  trucks. 


However,  the  regulatory  text  was  not 
changed  to  reflect  the  change  to  a  single 
category  for  all  light  trucks.  To  correct 
this  oversight,  we  are  amending  §  533.5 
by  adding  a  new  paragraph — 533.5{fl — 
indicating  that  for  the  1996  model  year 
and  all  subsequent  model  years,  that 
captive  imports  and  other  trucks  will  be 
combined  into  a  single  category,  as 
shown  in  table  m. 

m.  Final  rule 

These  regidations  are  being  published 
as  a  final  rule.  Accordingly,  die  fuel 
economy  standards  in  Part  533  are  fully 
in  effect  30  days  after  the  date  of  the 
dociunent's  publication.  No  further 
regulatory  action  by  the  agency  is 
necessary  to  make  these  regulations 
effective. 

These  regulations  have  been 
published  as  a  final  rule  without  prior 
issuance  of  a  notice  of  proposed 
rulemaking  because  Section  322  of  the 
FY  1999  DOT  appropriations  act 
prevents  us  bom  issuing  any  fuel 
economy  standard  for  the  2001  model 
year  that  differs  from  those  in  effect  for 
the  2000  model  year.  Because  of  this, 
providing  for  prior  notice  and 
opportunity  for  comment  would  have 
been  superfluous. 

In  the  agency's  view,  vehicle 
manufacturers  and  other  parties  will  not 
be  harmed  by  the  agency's  decision  not 
to  issue  an  NPRM  before  issuing  a  final 
rule  to  estabhsh  the  MY  2001  light  truck 
fuel  economy  standard.  The  applicable 
fuel  economy  standards  established  in 
this  final  rule  do  not  differ  from  those 
established  for  the  prior  model  year.  As 
these  standards  cannot  be  modified  by 
the  agency,  use  of  a  final  rule  without 
a  prior  NPRM  has  no  impact  on  the 
positions  of  any  interested  party. 

IV.  Impact  Analjrses 

A.  Economic  Impacts 

We  have  not  prepared  a  final 
economic  assessment  because  of  the 
restrictions  imposed  by  Section  322  of 
the  FY  1999  DOT  Appropriations  Act. 
All  past  fuel  economy  rules,  however, 
have  had  economic  impacts  in  excess  of 
$100  million  per  year.  The  rule  was 
reviewed  by  the  Office  of  Management 
and  Budget  imder  Executive  Order 
12866  and  is  considered  significant 
under  the  Department's  regulatory 
procedures.  Although  we  have  no 
discretion  under  the  statute  (as  well  as 
with  respect  to  the  costs  it  imposes),  we 
are  treating  this  rule  as  "economically 
significant"  under  Executive  Order 
12866  and  "major"  imder  5  U.S.C.  801. 

B.  Environmental  Impacts 

We  have  not  conducted  an  evaluation 
of  the  impacts  of  this  action  under  the 
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National  Environmental  Policy  Act. 
There  is  no  requirement  for  such  an 
evaluation  where  Congress  has 
eliminated  the  agency's  discretion  by 
precluding  any  action  other  than  the 
one  announced  in  this  document. 

C.  Impacts  on  Small  Entities 

We  have  not  conducted  an  evaluation 
of  this  action  pursuant  to  the  Regulatory 
Flexibility  Act.  The  agency  notes  that 
this  final  rule,  which  was  not  preceded 
by  a  Notice  of  Proposed  Rulemaking,  is 
not  a  "rule"  as  defined  by  the 
Regulatory  Flexibility  Act  and  is, 
therefore,  not  subject  to  its  provisions. 
As  Congress  has  eliminated  the  agency's 
discretion  by  precluding  any  action 
other  than  the  one  taken  in  this 
document,  we  would  not  be  able  to  take 
any  action  in  the  event  such  an  analysis 
supported  setting  the  light  truck  fuel 
economy  at  a  different  level.  Past 
evaluations  indicate,  however,  that  few, 
if  any.  light  truck  manufactiuers  would 
have  been  classified  as  a  "small 
business"  under  the  Regulatory 
Flexibility  Act. 

The  Regulatory  Flexibility  Act  of  1980 
(Public  Law  96-354)  requires  each 
agency  to  evaluate  the  potential  effects 
of  a  final  rule  on  small  businesses. 
Establishment  of  a  fuel  economy 
standard  for  light  trucks  affects  motor 
vehicle  manufacturers,  few  of  which  are 
small  entities.  The  Small  Business 
Administration  (SBA)  has  set  size 
standards  for  determining  if  a  business 
within  a  specific  industrial 
classification  is  a  small  business.  The 
Standard  Industrial  Classification  code 
used  by  the  SBA  for  Motor  Vehicles  and 
Passenger  Car  Bodies  (3711)  defines  a 
small  manufacturer  as  one  having  1,000 
employees  or  fewer. 

Very  few  single  stage  manufacturers 
of  motor  vehicles  within  the  United 
States  have  1,000  or  fewer  employees. 
Those  that  do  are  not  likely  to  have 
sufficient  resources  to  design,  develop, 
produce  and  market  a  light  truck.  For 
this  reason,  we  certify  that  this  final  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

D.  Executive  Order  12612  (Federalism) 

We  have  anedyzed  this  final  rule  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
have  determined  that  this  final  rule  does 
not  have  significant  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  As  a 
historical  matter,  prior  light  truck 
standards  have  not  had  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


E.  The  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditiue  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  aimually. 

The  agency  notes  that  Section  322  of 
the  FY  1999  DOT  Appropriations  Act 
precludes  the  agency  from  the 
expenditiue  of  any  funds  to  prepare, 
propose  or  promulgate  any  fuel 
economy  standard  that  differs  from 
those  ciuxently  in  effect.  This  directive 
forbids  NHTSA  firom  studying  any 
alternative  fuel  economy  standards 
other  than  those  presently  in  force.  The 
agency  cannot  consider  any  other 
alternative  standards  that  may  result  in 
lower  costs,  lesser  burdens,  or  more 
cost-effectiveness  for  state,  loccd  or 
tribal  governments  or  the  private  sector. 
Furthermore,  as  we  are  precluded  from 
expending  any  funds  to  prepare  an 
alternative  fuel  economy  standard,  it 
cannot  embark  on  any  studies  of  such 
alternatives.  We  have  therefore  not 
prepared  a  written  assessment  of  this 
final  rule  for  the  purposes  of  the 
Unfunded  Mandates  Act. 

F.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  final  rule. 

G.  Department  of  Energy  Review 

In  accordance  with  49  U.S.C.  32902(j), 
We  submitted  this  final  rule  to  the 
Department  of  Energy  for  review.  That 
Department  did  not  make  any  comments 
that  we  have  not  responded  to. 

V.  Conclusion 

Based  on  the  foregoing,  we  are 
establishing  a  combined  average  fuel 
economy  standard  for  non-passenger 
automobiles  (light  trucks)  for  MY  2001 
at  20.7  mpg. 

List  of  Subjects  in  49  CFR  Part  533 

Energy  conservation,  Fuel  economy. 
Motor  vehicles. 

PART  533— {AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  Part  533  is  amended  as  follows: 

1.  The  authority  citation  for  part  533 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  32902;  delegation  of 
authority  at  49  CFR  1.50. 

2.  §  533.5  is  amended  by  revising 
Table  IV  in  paragraph  (a)  and  by  adding 
paragraph  [i)  to  read  as  follows: 


§533.5    Requirmnents. 

(a)*  *  * 


Table  IV 

Model  year 

Standard 

1996 

20.7 

1997 

20.7 

1998 

20.7 

1999 

20.7 

2000 ;.......... 

20.7 

2001 i 

20.7 

(f)  For  model  year  1996  and  thereafter, 
each  manufactiuer  shall  combine  its 
captive  imports  with  its  other  light 
trucks  and  comply  with  the  average  fuel 
economy  standard  in  paragraph  (a)  of 
this  section. 

Issued  on:  April  1, 1999. 
Ricardo  Martinez, 
Administrator. 
(PR  Doc.  9&-8580  Filed  4-2-99;  3:19  pm] 

BILUNG  CODE  4910-S9-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  660 

[Docint  No.  981231333-8333-01;  i.D. 
032599A] 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Hshery;  Trip  Umit 
Adjustments 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishing  restrictions;  request  for 

comments. 

SUMMARY:  NMFS  announces  changes  to 
the  restrictions  to  the  Pacific  Coast 
groundfish  limited  entry  and  open 
access  fisheries  to  clarify  landings 
restrictions  north  and  south  of  Cape 
Mendocino,  California;  in  the  limited 
entry  fisheries  to  clarify  the  canary 
roclf^sh  cumulative  landings  limit 
south  of  Cape  Mendocino;  in  the  open 
access  fisheries,  to  revise  trip  limits  for 
Sebastes  complex  species,  including 
yellowtail  rockfish,  canary  rockfish, 
black  rockfish,  blue  rockfish;  revises  the 
trip  limits  in  the  pink  shrimp  exempted 
trawl  open  access  fishery  for  overall 
groundfish,  Dover  sole,  whiting,  and 
sablefish  landings;  and  provides  three 
technical  corrections  to  the  annual 
specifications  and  management 
measiues.  These  restrictions  are 
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intended  to  clarify  some  of  the 
restrictions  within  the  1999  annual 
management  measines  and  to  extend  the 
fisheries  as  long  as  possible  during  the 
year  while  keeping  landings  within  the 
1999  optimum  yields  (OYs)  and 
allocations  for  Uiese  species. 
DATES:  Effective  0001  hours  local  time 
(l.t.)  April  1, 1999.  For  vessels  operating 
in  the  B  platoon,  effective  firom  0001 
hours  (l.t.)  April  16, 1999.  These 
changes  are  in  effect,  unless  modified, 
superseded  or  rescinded,  until  the 
effective  date  of  the  2000  annual 
specifications  and  management 
measures  for  the  Pacific  Coast 
groundfish  fishery,  which  will  be 
published  in  the  Federal  Register. 
Comments  will  be  accepted  through 
April  22, 1999. 

ADDRESSES:  Submit  comments  to 
William  Stelle,  Jr.,  Administrator, 
Northwest  Region  (Regional 
Administrator),  NMFS,  7600  Sand  Point 
Way  N.E.,  BIN  C15700,  Bldg.  1,  Seattle, 
WA  98115-0070;  or  William  Hogarth. 
Administrator,  Southwest  Region, 
NMFS,  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  King  or  Yvonne  deRejoiier, 
Northwest  Region,  NMFS,  206-526- 
6140. 

SUPPLEMENTARY  INFORMATION:  The 
following  changes  to  current 
management  measines  (published 
January  8, 1999  at  64  FR  1316)  were 
recommended  by  the  Pacific  Fishery 
Management  Coimcil  (Coimcil),  in 
consultation  with  the  States  of 
Washington,  Oregon,  and  California,  at 
its  March  9  through  12, 1999,  meeting 
in  PortTand,  OR. 

Clarification  to  the  Limited  Entry  Limit 
for  Canary  Rockfish  Landed  South  of 
Cape  Mendocino 

For  the  1999  annual  specifications 
and  management  measures,  the  Council 
recommended  and  NMFS  adopted 
limited  entry  2-month  ciunulative  limits 
for  the  periods  beginning  April  1, 1999, 
of  9,000  lb  (4,082  kg)  for  canary  rockfish 
coastwide,  and  6,500  lb  (2,948  kg)  for 
Sebastes  species  south  of  Cape 
Mendocino.  Canary  rockfish  is  managed 
within  the  Sebastes  complex  and 
limited  by  the  Sebastes  complex  trip 
limit,  but  neither  the  Council  nor  NMFS 
noticed  that  the  coastwide  canary 
rockfish  limit  for  the  2-month  periods 
beginning  April  1  exceeded  the  overall 
Sebastes  complex  limit  for  those  same 
2-month  periods  in  the  southern  area. 
The  Coimcil  recommended  at  its  March 
1999  meeting  that  NMFS  correct  this 
discrepancy  in  time  for  the  beginning  of 
the  April  1  through  May  31  2-month 


ciunulative  limit  period.  The  Council 
reconunended  that  the  cumiilative  limit 
for  canary  rockfish  south  of  Cape 
Mendocino  within  a  2-month 
ciunulative  limit  period  not  exceed  the 
Sebastes  complex  south  of  Cape 
Mendocino  cumulative  limit  for  that 
same  period.  Consequently,  the  2-month 
ciunulative  trip  limit  for  canary  rockfish 
south  of  Cape  Mendocino  is  reduced  to 
6,500  lb  (2,948  kg). 

Cape  Mendocino  Management  Line  for 
Sebastes  Complex  Species 

Chilipepper  rockfish  and  splitnose 
rockfish  are  separate  from  the  Sebastes 
complex  south  of  Cape  Mendocino,  and 
are  managed  by  cumulative  limits  that 
do  not  count  toward  the  Sebastes 
complex  limits  south  of  Cape 
Mendocino.  North  of  Cape  Mendocino, 
chilipepper  rockfish  and  splitnose 
rockfish  are  part  of  the  Sebastes 
complex.  For  the  first  cumulative  limit 
period  of  1999,  January  1  through  March 
31,  the  overall  Sebastes  complex  limit 
north  of  Cape  Mendocino  was  24,000  lb 
(10,866  kg),  the  overall  Sebastes 
complex  limit  south  of  Cape  Mendocino 
was  13,000  lb  (5,897  kg),  the  chilipepper 
rockfish  limit  south  of  Cape  Mendocino 
was  45,000  lb  (20,412  kg),  and  the 
splitnose  rockfish  limit  south  of  Cai}e 
Mendocino  was  32,000  lb  (14,515  1^). 

Vessels  targeting  Pacific  Coast 
groundfish  generally  are  not  restricted 
to  fishing  in  particular  areas.  There  are, 
however,  restrictions  for  vessels  that 
operate  in  two  different  management 
areas,  with  different  cumulative  trip 
limits,  but  within  a  single  cumulative 
limit  period.  The  1999  annual 
specifications  and  management 
measures  (64  FR  1316,  January  8, 1999) 
deal  with  this  issue  at  paragraph 
IV.A.(12),  "Operating  in  areas  with 
different  trip  limits"  with  "cross-over" 
provisions  at  sub-paragraphs  (a)  and  (b): 

(a)  Going  from  a  more  restrictive  to  a  more 
liberal  area.  If  a  vessel  takes  and  retains  any 
species  of  groundfish  in  an  area  where  a 
more  restrictive  trip  limit  applies,  before 
fishing  in  an  area  where  a  more  liberal  trip 
limit  (or  no  trip  limit)  applies,  then  that 
vessel  is  subject  to  the  more  restrictive  trip 
limit  for  the  entire  period  to  which  that  trip 
limit  applies,  no  matter  where  the  fish  are 
taken  and  retained,  possessed,  or  landed. 

(b)  Going  from  a  more  liberal  to  a  more 
restrictive  area.  If  a  vessel  takes  and  retains 
a  species  (or  species  complex)  in  an  area 
where  a  higher  trip  limit  (or  no  trip  limit) 
applies,  and  takes  and  retains,  possesses  or 
lands  the  same  species  (or  species  complex) 
in  an  area  where  a  more  restrictive  trip  limit 
applies,  then  that  vessel  is  subject  to  the 
more  restrictive  trip  limit  for  that  trip  limit 
period. 

After  the  1999  specifications  and 
management  measures  went  into  effect. 


NMFS  began  to  receive  telephone  calls 
fi'om  fishing  vessel  owners  and 
operators  who  were  fishing  near  the 
Cape  Mendocino  management  line, 
wondering  how  to  apply  the  "cross- 
over" provisions  to  fishing  for  Sebastes 
complex  species.  With  the  higher 
overall  Sebastes  complex  limit  north  of 
Cape  Mendocino  and  the  large 
chilipepper  and  splitnose  rockfish 
limits  south  of  Cape  Mendocino,  fishers 
wanted  to  know  how  they  could 
maximize  their  catch  without  exceeding 
landings  limits.  It  became  apparent  that 
vessels  could  take  the  larger  Sebastes 
complex  limit  north  of  Cape 
Mendocino,  then  move  south  of  Cape 
Mendocino  and  catch  chilipepper 
rockfish  and/ or  splitnose  rockfish  if  the 
bycatch  of  Sebastes  were  discarded. 

After  much  consideration,  NMFS 
determined  that  the  "cross-over" 
provisions  in  the  1999  annual 
specifications  and  management 
measures  were  not  specific  enough  to 
deal  with  this  particular  problem,  and 
asked  the  Council  for  clarification  at  its 
March  1999  meeting. 

At  the  March  1999  meeting,  the 
Council  considered  a  variety  of  possible 
interpretations  of  how  to  apply  the 
"cross-over"  provisions  to  the  different 
Sebastes  complex,  chilipepper  rockfish, 
and  splitnose  rockfish  limits.  The 
Council  primarily  wanted  to  clarify 
these  provisions  in  a  way  that  would 
not  encourage  discards.  The  Council  did 
not  want  vessels  to  first  target  the  higher 
Sebastes  complex  limit  north  of  Cape 
Mendocino  and  then  to  move  south  to 
take  chilipepper  rockfish  and  splitnose 
rockfish  and  discard  Sebastes  complex 
species  south  of  Cape  Mendocino. 
Chilipepper  rockfish  and  splitnose 
rockfish  are  often  caught  in  association 
with  other  Sebastes  complex  species, 
and  if  vessels  are  targeting  chilipepper 
and  splitnose  without  also  being 
allowed  to  retain  Sebastes  complex 
species,  those  Sebastes  complex  species 
would  have  to  be  discarded. 

To  resolve  this  issue,  the  Council 
recommended  revising  the  1999  "cross- 
over" provisions  to  deal  specifically 
with  Sebastes  complex  species  so  that  if 
a  vessel  takes  and  retains  either 
chilipepper  rockfish  and/or  splitnose 
rockfish  south  of  Cape  Mendocino,  that 
vessel  would  be  subject  to  the  south  of 
Cape  Mendocino  Sebastes  complex 
limit  for  the  remainder  of  the 
cumulative  limit  period,  no  matter 
where  it  takes  and  retains,  possesses  or 
lands  Sebastes  complex  species. 

Increases  to  Open  Access  Monthly 
Limits  for  Sebastes  Complex  Species 

Beginning  in  1999,  Sebastes  complex 
limits  for  the  open  access  fishery  were 
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unlinked  from  the  limited  entry  fishery 
so  that  open  access  groundfish  landings 
might  be  better  spread  throughout  the 
year.  At  its  November  1998  meeting,  the 
Council  had  recommended  an  open 
access  cumulative  monthly  limit  for 
Sebastes  complex  species  north  of  Cape 
Mendocino  of  3.600  lb  (1,633  kg),  of 
which  no  more  than  400  lb  (181  kg)  per 
month  could  be  species  other  than 
yellowtail  or  canary  rockfish.  The 
Council  also  recommended  that  within 
the  Sebastes  complex  limit  for  north  of 
Cape  Mendocino,  the  monthly 
ciunulative  limit  for  yellowtail  rockfish 
would  be  2.600  lb  (1,179  kg),  and  the 
monthly  cumulative  limit  for  canary 
rockfish  would  be  1,000  lb  (454  kg). 
After  the  November  Council  meeting,  an 
error  was  discovered  in  the  Pacific 
Fisheries  Information  Network  (PacFIN) 
data  system,  which  had  wrrongly 
attributed  some  past  rockfish  landings 
to  the  open  access  fishery  north  of  Cape 
Mendocino.  As  a  result  of  this  error,  the 
Council  had  made  its  recommendation 
for  the  1999  trip  limit  based  on  data  that 
had  overestimated  landings  projections 
for  the  open  access  fishery.  The  400  lb 
(181  kg)  limit  for  species  other  than 
yellowrtail  and  canary  rockfish  within 
the  Sebastes  complex  limit  appeared 
unnecessarily  restrictive  and 
burdensome  in  light  of  the  post-meeting 
information.  For  these  reasons,  NMFS 
disapproved  the  400  lb  (181  kg)  trip 
limit  and  asked  the  Council  to  address 
open  access  limits  north  of  Cape 
Mendocino  at  its  March  1999  meeting. 
NMFS  did  approve  and  implement  the 
Council's  recommendation  for  an 
overall  Sebastes  ciunulative  trip  limit  of 
3.600  lb  (1,633  kg)  per  month,  with  the 
sublimits  of  2.600  lb  (1.179  kg)  of 
yellowtail  rockfish  and  1,000  lb  (454  kg) 
of  canary  rockfish. 

At  its  March  1999  meeting,  following 
corrections  of  open  access  landings 
information,  the  Council  reconsidered 
open  access  Sebastes  complex  limits. 
The  Council's  Groundfish  Management 
Team  (GMT)  compared  past  harvest 
rates  with  1999  allocations  for  a  variety 
of  species  and  advised  the  Coimcil  that 
the  open  access  trip  limits  for  Sebastes 
complex  species  and  yellowtail  rockfish 
north  of  Cape  Mendocino  and  for  canary 
rockfish  coastwide  would  not  allow 
attainment  of  the  open  access 
allocations  for  these  species.  For  this 
reason,  the  Council  recommended  at  its 
March  1999  meeting  to  revise  the  open 
access  cumul^ve  landings  limits  for 
Sebastes  complex  species  north  of  Cape 
Mendocino  and  for  canary  rockfish 
coastwide  to  an  overall  Sebastes 
complex  limit  of  12,000  lb  (5.443  kg)  per 
month  north  of  Cape  Mendocino  and  an 


overall  Sebastes  complex  limit  of  2.000 
lb  (907  kg)  south  of  Cape  Mendocino, 
within  which:  No  more  than  6.500  lb 
(2.948  kg)  per  month  may  be  yellowtail 
rockfish  north  of  Cape  Mendocino;  no 
more  than  2.000  lb  (907  kg)  per  month 
may  be  canary  rockfish  coastwide;  no 
more  than  3,500  lb  (1,588  kg)  per  month 
may  be  black  rockfish  and  blue  rockfish 
north  of  Cape  Mendocino,  and  no  more 
than  2.000  lb  (907  kg)  per  month  may 
be  species  other  than  yellowtail 
rockfish.  canary  rockfish.  black  rockfish 
and  blue  rockfish  north  of  Cape 
Mendocino.  Current  open  access  limits 
for  bocaccio  south  of  Cape  Mendocino 
would  remain  in  effect  and  would 
continue  to  count  toward  the  overall 
Sebastes  complex  limit  of  2.000  lb  (907 
kg)  for  that  area. 

Although  the  sum  of  the  cumulative 
monthly  limits  for  canary  rockfish, 
yellowtail  rockfish.  black  rockfish  and 
blue  rockfish.  and  other  Sebastes 
rockfish  is  greater  than  the  overall 
monthly  cumulative  limit  for  the 
Sebastes  complex  north  of  Cape 
Mendocino,  the  overall  Sebastes 
complex  limit  may  not  be  exceeded. 
Consequently,  the  monthly  cumulative 
limits  for  canary  rockfish.  yellowtail 
rockfish.  black  rockfish  and  blue 
rockfish,  and  other  Sebastes  complex 
species  north  of  Cape  Mendocino 
cannot  all  be  achieved.  Similarly,  the 
caneiry  rockfish  coastwide  Umit  is  equal 
to  the  Sebastes  complex  limit  south  of 
Cape  Mendocino.  Any  canary  rockfish 
taken  south  of  Cape  Mendocino  counts 
against  the  overall  Sebastes  complex 
limit,  which  may  not  be  exceeded. 

The  adjusted  trip  limits  are  calculated 
to  provide  a  year  long  fishing 
opportunity.  Pacific  Coast  groimdfish 
landings  are  monitored  throughout  the 
year,  and  further  adjustments  to 
cumulative  trip  limits  will  be  made  as 
necessary. 

Pink  Shrimp  Fishery 

Groundfish  regulations  allow  shrimp 
trawlers  to  retain  and  land  groimdfish 
caught  incidentally  on  fishing  trips 
targeting  pink  shrimp.  Pink  shrimp 
trawls  are  one  of  the  open  access 
"exempted"  trawl  gears.  Under  the  1999 
management  measines,  exempted  trawl 
gears  are  managed  imder  a  300  lb  (136 
kg)  groundfish  "per  trip"  limit, 
including  the  same  daily  trip  limits  for 
sablefish  (300  lb  (136  kg)  north  of  36° 
N.  lat.  and  350  lb  (159  kg)  south  of  36° 
N.  lat.)  and  thomyheads  (50  lb)  (22.7  kg) 
per  day  south  of  Point  Conception)  as 
all  other  open  access  gears.  Tliis  limit 
was  a  change  from  previous  years' 
management  measures  for  pink  shrimp 
trawlers,  which  had  been  permitted  to 
multiply  the  daily  trip  limit  for 


groimdfish  by  the  number  of  days  in  the 
fishing  trip. 

The  pink  shrimp  fishery  has 
historically  been  managed  to  allow 
landings  of  incidentally  caught 
groundfish.  so  that  fishers  would  not  be 
required  by  regulations  to  discard  those 
groundfish.  At  the  March  1999  Council 
meeting,  the  GMT  advised  the  Council 
that  restricting  the  pink  shrimp  fishery 
to  300  lb  (136  kg)  of  groundfish  per  trip 
might  force  regulatory  discards  of 
incidentally  caught  groundfish.  without 
reducing  the  discard  mortality  in  the 
pink  shrimp  fishery.  If  management 
measures  for  pink  shrimp  trawlers 
accommodate  landings  of  incidentally 
caught  groundfish.  those  landings  (by 
vessels  without  limited  entry  permits) 
are  counted  against  the  open  access 
groundfish  allocations.  Incidentally 
caught  groundfish  that  are  discarded  are 
not  measured  and  are  not  counted 
against  allocations.  However, 
assumptions  are  made  about  overall 
discards  and  discards  are  taken  into 
account  when  calculating  overall 
harvest.  Furthermore,  some  shrimp 
fishers  testified  that  groundfish  are  a 
historical,  desirable  component  of  their 
shrimp/groundfish  fishery  and  should 
not  be  treated  as  incidental  catch.  For 
these  reasons,  the  Council 
recommended  setting  a  new  trip  limit 
for  vessels  engaged  in  fishing  for  pink 
shrimp  with  exempted  trawl  gear  at  500 
lb  (227  kg)  of  groundfish  per  day, 
multiplied  by  the  number  of  days  of  the 
fishing  trip,  but  not  to  exceed  2,000  lb 
(907  kg)  per  trip.  The  500  lb  (227  kg)  per 
day  portion  of  this  limit  had  been  in 
effect  until  January  1, 1999.  All 
groundfish  landings  in  the  pink  shrimp 
fishery,  except  for  Dover  sole  and 
Pacific  whiting  landings,  would 
continue  also  to  be  managed  under 
species-specific  daily,  monthly,  and  2- 
month  cumulative  trip  limits  (including 
the  1.800  lb  (817  kg)  2-month 
cumulative  limit  for  sablefish),  except 
that  the  daily  trip  limit  for  sablefish 
north  of  36°  N.  lat.  would  no  longer 
apply  to  this  fishery.  Dover  sole  and 
Pacific  whiting  landings  would  be 
constrained  by  the  per  trip  groundfish 
limit.  The  Council  further 
recommended  that,  in  any  landing  by 
vessels  engaged  in  fishing  for  pink 
shrimp,  the  amount  of  groimdfish 
landed  not  exceed  the  amount  of  pink 
shrimp  landed. 

Groundfish  Taken  by  Exempted  Trawl 
Gears  Outside  of  the  Pink  Shrimp 
Fishery 

In  addition  to  the  pink  shrimp  fishery, 
groundfish  may  be  landed  by  vessels 
using  exempted  trawl  gear  in  fisheries 
targeting  spot  and  ridgeback  prawns, 
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California  halibut,  and  sea  cucumber. 
The  Council  considered  restricting 
landings  of  groimdnsh  taken  in  all 
exempted  trawl  fisheries  so  that  in  any 
landing,  the  amount  of  groundfish 
landed  would  not  exceed  the  amount  of 
the  target  species  landed.  This  issue  was 
tabled  until  the  April  1999  Coimcil 
meeting,  so  that  the  Coimcil  could  have 
the  benefit  of  advice  fi-om  its  Groundfish 
Advisory  Panel. 

Inseason  Trip  Limit  Adjustments 
Between  Council  Meetings 

The  1999  ciunulative  trip  limit 
periods  for  the  limited  entry  fishery 
include  2-month  cumulative  limit 
periods  for  April-May,  Jime-July,  and 
August-September.  During  those 
periods,  Council  meetings  are  scheduled 
for  April,  June,  and  September,  which 
means  that  the  Council  could  only  make 
inseason  adjustments  at  its  April 
meeting  for  June  1  and  at  its  Jime 
meeting  for  August  1.  At  its  March  1999 
meeting,  the  Council's  GMT 
recommended  that  the  Coimcil  plan  to 
make  no  trip  limit  adjustments  at  the 
April  meeting,  because  landings  data 
from  the  January  1  through  March  31 
cumulative  limit  period  would  not  be 
available  until  after  that  meeting.  To 
allow  itself  more  flexibility  for  inseason 
adjustments,  the  Council  decided  that  if 
it  wants  the  opportunity  to  adjust  trip 
limits  before  June  1 ,  a  conference  call 
could  be  conducted  with  Individuals 
identified  by  the  Council  to  recommend 
adjustments  based  on  recommendations 
from  the  May  1999  GMT  meeting.  A 
similar  conference  call  could  be 
scheduled  in  July  if  GMT 
recommendations  from  the  July  1999 
GMT  meeting  suggest  that  inseason 
adjustments  are  necessary. 

Corrections  to  the  1999  Specifications 
and  Management  Measures 

This  document  also  contains  three 
technical  corrections  to  the  1999  annual 
specifications  and  management 
measures  (64  FR  1316,  January  8, 1999). 
The  definition  of  a  daily  trip  Umit  at 
Section  IV,  under  A.(l)(b)  states  that 
under  a  daily  trip  limit,  only  two 
landings  of  groundfish  may  be  made  in 
a  24-hour  period.  This  was  a  mistake. 
For  years,  under  a  daily  trip  limit,  only 
one  landing  could  be  made  in  a  24-hour 
period,  and  that  restriction  was  not 
changed  for  1999.  Therefore,  a 
correction  is  being  made  in  this 
document  to  the  definition  of  "daily  trip 
limit"  to  restrict  the  number  of  landings 
under  a  daily  trip  limit  to  one  in  a  24- 
hour  period. 

The  second  mistake  is  in  Section  IV, 
under  A.(l)(c)(i)(C),  which  states  that  in 


1999,  limited  entry  permit  transfers  take 
effect  on  the  first  day  of  a  major 
cumulative  limit  period,  and  that  those 
days  in  1999  are  January  1,  April  1,  June 
1,  August  1,  October  1,  November  1,  and 
December  1.  According  to  the 
groundfish  regulations  at  50  CFR 
660.333(c)(1),"*   *   *  Transfers  of 
permits  designated  as  participating  in 
the  "B"  platoon  will  become  effective 
on  the  first  day  of  the  next  "B"  platoon 
major  limited  entry  cumulative  limit 
period  following  the  date  of  the  transfer 
*  *  *"  Therefore,  a  correction  has  been 
made  to  this  section  of  the  annual 
specifications  to  include  the  effective 
dates  of  transfer  for  those  vessels 
participating  in  the  "B"  platoon. 

The  third  mistake  is  in  Section  IV, 
under  B.(2)(b),  which  reads,  "Harvest  of 
all  Sebastes  complex  species  (except 
bocaccio),  including  those  species  with 
their  own  cumulative  limits  (yellowtail 
rockfish,  canary  rockfish,  bocaccio), 
count  toward  the  overall  applicable 
Sebastes  cumulative  limits  for  the  areas 
north  and  south  of  Cape  Mendocino." 
This  sentence  is  internally  inconsistent, 
and  is  also  inconsistent  with  the  next 
paragraph,  which  makes  clear  that 
bocaccio  do  count  toward  the  overall 
Sebastes  limit.  Therefore,  this  section  is 
being  modified  to  clarify  that  bocaccio 
count  toward  the  overall  Sebastes 
complex  limits. 

NMFS  Action 

For  the  reasons  stated  above,  NMFS 
concurs  with  the  Council's 
recommendations  and  announces  the 
following  changes  to  the  1999  annual 
management  measures  (64  FR  1316, 
January  8, 1999,  as  amended).  The 
annual  management  measures  are 
modified  as  follows: 

1.  In  section  IV,  under  A.  General 
Definitions  and  Provisions,  paragraphs 
(l){b)  and  {l)(c)(i)(C)  are  revised, 
paragraph  (12)  introductory  text  is 
revised,  and  paragraph  (12)(c)  is  added 
to  read  as  follows: 

A.  General  Definitions  and  Provisions 

***** 
(D*  *  * 

(b)  A  daily  trip  limit  is  the  maximum 
amount  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  in  24 
consecutive  hours,  starting  at  0001  local 
time.  Only  one  landing  of  groimdfish 
may  be  made  in  that  24-hour  period. 
Daily  trip  limits  may  not  be 
accumulated  during  multiple  day  trips. 

(c)  *  *  * 
(i)*  *  * 

(C)  Permit  transfers.  For  the  purposes 
of  the  restriction  that  limited  entry 
permit  transfers  are  to  take  effect  only 


on  the  first  day  of  a  major  cumulative 
limit  period  (50  CFR  660.333  (c)(1)), 
those  days  in  1999  are  January  1,  April 
1,  June  1,  August  1,  October  1, 
November  1,  and  December  1.  For 
vessels  with  permits  authorized  to 
participate  in  the  "B"  platoon,  those 
days  in  1999  are  January  16,  April  16, 
June  16,  August  16,  October  16, 
November  16.  and  December  16. 
***** 

(12)  Operating  in  art  as  with  different 
trip  limits.  Trip  limits  for  a  species  or 
species  complex  may  differ  in  different 
geographic  areas  along  the  coast.  The 
following  "crossover"  provisions  apply 
to  vessels  operating  in  different 
geographical  areas  that  have  different 
cumulative  or  "per  trip"  trip  limits  for 
the  same  species  or  species  complex, 
unless  otherwise  specified  as  in 
paragraph  (c)  for  chilipepper  and 
splitnose  rockfishes  and  the  Sebastes 
complex.  *  *  * 
***** 

(c)  Chilipepper  Rockfish,  Splitnose 
Rockfish  and  the  Sebastes  Complex.  If  a 
vessel  takes  and  retains,  possesses,  or 
lands  any  splitnose  or  chilipepper 
rockfish  south  of  Cape  Mendocino,  then 
the  more  restrictive  Sebastes  complex 
cumulative  trip  limit  applies  during  the 
same  cumulative  limit  period,  no  matter 
where  the  Sebastes  complex  is  taken 
and  retained,  possessed,  or  landed. . 
***** 

2.  In  section  IV,  under  B.  Limited 
Entry  Fishery,  paragraph  B.(2)(b)  and 
table  3  under  B.(2)(b)(i)  are  revised  to 
read  as  follows: 

B.  Limited  Entry  Fishery 

***** 
(2)*   *   * 

(b)  Trip  limits  for  the  Sebastes 
complex.  Harvest  of  all  Sebastes 
complex  species,  including  those 
species  with  their  own  cumulative 
limits  (yellowtail  rockfish,  canary 
rockfish,  bocaccio),  count  toward  the 
overall  applicable  Sebastes  cumulative 
limits  for  the  areas  north  and  south  of 
Cape  Mendocino.  Crossover  provisions 
for  operating  on  both  sides  of  Cape 
Mendocino  during  a  cxmiulative  trip 
limit  period  are  found  in  Section  IV, 
paragraph  (A)(12),  with  special 
provisions  for  chilipepper  rockfish, 
splitnose  rockfish,  and  the  Sebastes 
complex. 

(i)  Trip  limits  for  the  Sebastes 
complex  except  bocaccio.  The 
ciunulative  trip  limits  for  the  Sebastes 
complex  and  its  component  species  are 
as  follows,  unless  otherwise  announced 
in  the  Federal  Register 
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Table  3.— Sebastes  Complex  and  its  Component  Species 

[except  bocacck}] 


Cumulative  trip  limit 
periods 

Cumulative  Trip  Limits  (in  pounds) 

Phase 

Sebastes  complex  (north  and 
south  of  Cape  Mendocino) 

Yellowtail 

rockfish  ^ 

(north  of  Cape 

Mendocino) 

Canary  rockifish  ^  (coastwide) 

Length  of 

Cumulative  trip 

limit  period 

North 

South 

North 

South 

1           

Jan  1-Mar31  

24,000 

(10.886  kg) 

25.000 

25.000 

25.000 

(11.340  kg) 

10,000 

10.000 

10,000 

(4.536  kg) 

13.000 

(5.897  kg) 

6.500 

6.500 

6,500 

(2,948  kg) 

5,000 

5.000 

5,000 

(2,268  kg) 

15.000 

(6.804  kg) 

13,000 

13,000 

13,000 

(5,  897  kg) 

5,000 

5,000 

5.000 

(2.268  kg) 

9,000 

(4,082  kg) 

9.000 

9.000 

9.000 

(4.082  kg) 

3.000 

3,000 

3,000 

(1.361  kg) 

9,000 

(4,082  kg) 

6,500 

6,500 

6,500 

(2,948  kg) 

3.000 

3.000 

3.000 

(1.361  kg) 

3  months. 

II               

Apr  1-May  31   

2  months. 

ill 

June  1-July  31  

Aug  1-Sept  30  

Oct  1-31   

2  months. 
2  months. 

1  month. 

Nov  1-30 

1  month. 

Dec  1-31  

1  month. 

1  Also  counts  toward  the  overall  Sebastes  complex  limit,  which  may  not  be  exceeded. 


3.  In  section  IV,  under  C.  Trip  limits 
in  the  Open  Access  Fishery,  paragraphs 
C.(l)(d)(i),  C.(l)(g),  C.(2).  C.(4},  C.(5). 
and  the  heading  of  paragraph  C.(6)  are 
revised,  and  paragraph  C.(7)  is  added  to 
read  as  follows: 

C.  Trip  Limits  in  the  Open  Access 
Fishery 

***** 

(D*  *  * 

(d)  Sebastes  complex — (i)  Cumulative 
monthly  limits.  The  cumulative  monthly 
limif  for  the  Sebastes  complex  is  12,000 
lb  (5,443  kg)  per  vessel  north  of  Cape 
Mendocino,  and  2,000  Ih  (907  kg]  per 
vessel  south  of  Cape  Mendocino.  Within 
the  cumulative  trip  limit  for  the 
Sebastes  complex,  no  more  than  2,000 
lb  (907  kg)  per  month  may  be  canary 
rockfish  coastwide,  no  more  than  6.500 
lb  (2,948  kg)  per  month  may  be 
yellowtail  rockfish  north  of  Cape 
Mendocino,  no  more  than  3,500  lb 
(1,588  kg)  per  month  may  be  black 
rockfish  and  blue  rockfish  combined 
north  of  Cape  Mendocino,  no  more  than 
2,000  lb  (907  kg)  per  month  may  be 
Sebastes  complex  species  other  than 
yellowtail  rockfish,  canary  rockfish, 
black  rockfish  and  blue  rockfish  north  of 
Cape  Mendocino,  and  no  more  than  500 
lb  (227  kg)  per  month  may  be  bocaccio 
south  of  Cape  Mendocino  (except  for 
setnet  or  trammel  net  gear — see 
IV.C.{l)(d)(ii)  below).  [Note:  The  sum  of 
the  cumulative  monthly  limits  for 
canary  rockfish.  yellowtail  rockfish, 
black  rockfish  and  blue  rockfish.  and 
other  Sebastes  rockfish  is  greater  than 
the  overall  monthly  cumulative  limit  for 
the  Sebastes  complex  north  of  Cape 
Mendocino,  which  may  not  be 
exceeded.  Consequently,  the  monthly 
cumulative  limits  for  canary  rockfish. 
yellowtail  rockfish,  black  rockfish  and 


blue  rockfish.  and  other  Sebastes 
complex  species  north  of  Cape 
Mendocino  cannot  all  be  achieved. 
Similarly,  the  canary  rockfish  coastwide 
limit  is  equal  to  the  Sebastes  complex 
limit  south  of  Cape  Mendocino.  Any 
canary  rockfish  taken  south  of  Cape 
Mendocino  coimts  against  the  overall 
Sebastes  complex  limit,  which  may  not 
be  exceeded.] 
***** 

(g)  Black  rockfish.  The  trip  limit  at  50 
CFR  660.323{a)(i)  for  black  rockfish 
caught  with  hook-and-line  gear  also 
applies  and  is  coimted  toward  the 
cumulative  Sebastes  limits,  as  stated  in 
paragraph  IV.C.(l)(d).  (The  black 
rockfish  limit  is  also  stated  in  paragraph 
IV.B.(9)) 

(2)  Sablefish.  The  2-month  ciunulative 
limit  periods  for  sablefish  taken  in  the 
open  access  fishery  are  the  same  as 
those  stated  above  for  the  limited  entry 
nontrawl  fishery  at  paragraph 
IV.B.(6){d)(ii}. 

(a)  Hook-and-line,  pot,  setnet, 
trammel  net,  exempted  trawl  gears  used 
by  vessels  engaged  in  fishing  for  spot 
and  ridgeback  prawns,  California 
halibut,  or  sea  cucumber.  The  following 
trip  limits  apply  to  all  open  access  gear, 
except  for  exempted  trawl  gear  used  by 
vessels  engaged  in  fishing  for  pink 
shrimp. 

(i)  North  of36°0(r  N.  lat.  North  of 
36°00'  N.  lat..  the  daily  trip  limit  for 
sablefish  is  300  lb  (136  kg),  which 
covmts  toward  a  cumulative  trip  limit  of 
1,800  lb  (816  kg)  per  2-month  period. 

(ii)  South  of36°00'  N.  lat.  The  daily 
trip  limit  for  sablefish  taken  and 
retained  south  of  36°00'  N.  lat  is  350  lb 
(159  kg).  [Note:  All  sablefish  taken  by 
vessels  engaged  in  fishing  for  spot  and 
ridgeback  prawns.  California  halibut,  or 
sea  cucumber  with  exempted  trawl  gear 
may  not  exceed  and  counts  against  the 


300  lb  (136  kg)  per  trip  limit  for 
groundfish  specified  below  at  paragraph 
IV.C.(6).] 

(b)  Sablefish  taken  by  vessels  engaged 
in  fishing  for  pink  shrimp  with 
exempted  trawl  gear.  North  of  36°  N. 
lat.,  the  cumulative  trip  limit  for 
sablefish  is  1 ,800  lb  (816  kg)  per  2- 
month  period.  South  of  36°  N.  lat.,  the 
daily  trip  limit  for  sablefish  is  350  lb 
(159  kg)  per  day,  which  may  not  be 
multiplied  by  the  number  of  days  in  the 

trip. 

*        *        •        »        * 

(4)  Dover  sole.  The  monthly 
cumulative  limit  for  Dover  sole  is  100  lb 
(45  kg)  and  applies  to  all  open  access 
gear,  except  for  vessels  engaged  in 
fishing  for  pink  shrimp  with  exempted 
trawl  gear,  which  are  constrained  by  the 
overall  groundfish  limits  in  paragraph 
IV.C.(7). 

(5)  Pacific  whiting.  The  monthly 
cumulative  limit  for  Pacific  whiting  is 
100  lb  (45  kg),  and  applies  to  all  open 
access  gear,  except  for  vessels  engaged 
in  fishing  for  pink  shrimp  with 
exempted  trawl  gear,  which  are 
constrained  by  the  overall  groimdfish 
limits  in  paragraph  IV.C.(7). 

(6)  Groundfish  taken  with  exempted 
trawl  gear  by  vessels  engaged  in  fishing 
for  spot  and  ridgeback  prawns, 
California  halibut,  and  sea  cucumbers 


(7)  Groundfish  taken  with  exempted 
trawl  gear  by  vessels  engaged  in  fishing 
for  pink  shrimp.  The  trip  limit  for  a 
vessel  engaged  in  fishing  for  pink 
shrimp  is  500  lb  (227  kg)  of  groimdfish 
per  day,  multiplied  by  the  number  of 
days  of  the  fishing  trip,  but  not  to 
exceed  2,000  lb  (907  kg)  per  trip.  In 
addition,  no  other  open  access  limits 
may  be  exceeded  by  a  vessel  engaged  in 
fishing  for  pink  shrimp,  except  for  the 
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limits  for  Dover  sole  and  Pacific 
whiting,  landings  of  which  are 
constrained  by  the  per  trip  groundfish 
limits.  In  any  landing  by  vessels 
engaged  in  fishing  for  pink  shrimp,  the 
amoimt  of  groundfish  landed  may  not 
exceed  the  amount  of  pink  shrimp 
landed.  [Note:  Although  vessels  engaged 
in  fishing  for  pink  shrimp  were 
permitted  to  retain  thomyheads  in  the 
latter  half  of  1998,  retention  of 
thomyheads  north  of  Pt.  Conception  is 
prohibited  for  this  and  all  other  open 
access  fisheries  in  1999.] 


Classification 

These  actions  are  authorized  by  the 
regulations  implementing  the  Pacific 
Coast  Groimdfish  Fishery  Management 
Plan.  The  determination  to  take  these 
actions  is  based  on  the  most  recent  data 
available.  The  aggregate  data  upon 
which  the  determinations  are  based  are 
available  for  public  inspection  at  the 
office  of  the  Administrator,  Northwest 
Region,  NKfFS  (see  ADDRESSES)  during 
business  hoiirs.  Because  of  the  need  for 
immediate  action  to  implement  these 
changes  at  the  beginning  of  the  April 
throi^  May  2-month  cimiulative  limit 
period,  and  because  the  public  had  an 
opportunity  to  conmient  on  the  action  at 


the  March  1999  Council  meeting,  NMFS 
has  determined  that  good  cause  exists 
for  this  dociunent  to  be  published 
without  affording  a  prior  opportimity 
for  public  comment  or  a  30-day  delayed 
effectiveness  period.  These  actions  are 
taken  under  the  authority  of  50  CFR 
660.323  (b)(1),  and  are  exempt  from 
review  imder  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  March  31, 1999. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-8429  Filed  4-1-99;  4:20  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 
Customs  Ssrvice 
19  CFR  PART  19 

RIN1515-AC41 

Customs  Bonded  Warehouses 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Proposed  rule. 

summary:  This  document  proposes  to 
amend  the  Customs  Regulations 
regarding  the  filing  of  certain  inventory 
reports  by  bonded  warehouse 
proprietors.  Instead  of  requiring  that 
these  reports  be  filed  with  Customs,  the 
docimient  proposes  that  bonded 
warehouse  proprietors  maintain  these 
inventory  reports  after  their  preparation. 
In  some  instances  when  the  inventory 
report  is  prepared  a  letter  must  be 
submitted  to  Customs  certifying  that  the 
report  has  been  prepared.  As  proposed 
to  be  amended,  the  port  director  would 
be  the  Customs  officer  to  whom 
certification  letters  must  be  submitted 
and  to  whom  the  annual  report  covering 
smelting  or  refining  operations  should 
be  submitted.  These  proposed  changes 
and  other  changes  proposed  in  this 
document  are  intended  to  simplify 
inventory  recordkeeping  procediu«s  for 
warehouse  proprietors  and  are 
consistent  with  Customs  movement 
toward  a  post-audit  environment  and 
the  spirit  of  "shared  responsibility" 
embodied  in  the  Customs 
Modernization  provisions  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act. 
DATES:  Comments  must  be  received  on 
or  before  June  7,  1999. 
ADDRESSES:  Written  comments  may  be 
addressed  to  and  inspected  at  the 
Regulations  Branch,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.,  3rd  Floor.  Washington,  D.C. 
20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Bowles,  Senior  Auditor, 


Regulatory  Audit  Division,  (202-927- 

0071). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  docimient  proposes  several 
amendments  to  part  19,  Customs 
Regulations  (19  CFR  part  19), 
concerning  the  submission  to  Customs 
of  certain  inventory  reports  covering 
merchandise  in  a  bonded  warehouse. 
Instead  of  requiring  that  certain  reports 
be  filed  with  Customs,  the  document 
proposes  to  amend  the  Customs 
Regulations  to  require  that  bonded 
warehouse  proprietors  maintain  these 
inventory  reports  after  their  preparation. 
In  certain  instances,  when  the  inventory 
report  is  prepared,  a  letter  must  be 
submitted  to  Customs  certifying  that  the 
report  has  been  prepared.  As  proposed 
to  be  amended,  the  port  director  would 
be  the  Customs  officer  to  whom 
certification  letters  must  be  submitted 
and  to  whom  the  annual  report  covering 
smelting  or  refining  operations  should 
be  submitted.  These  proposed  changes 
and  other  changes  proposed  in  this 
docvunent  are  intended  to  simplify 
inventory  recordkeeping  procedures  for 
warehouse  proprietors  and  are 
consistent  with  Customs  movement 
toward  a  post-audit  environment  and 
the  spirit  of  "shared  responsibility" 
embodied  in  the  Customs 
Modernization  provisions  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182). 

Warehouse  Proprietor's  Submission 

The  principal  change  proposed  in  this 
document  concerns  the  Warehouse 
Proprietor's  Submission  on  Customs 
Form  (CF)  300.  Currently,  §  19.12(g)  of 
the  Customs  Regulations  requires 
certain  bonded  warehouse  proprietors  to 
file  annually  the  CF  300  with  the  field 
director  of  regulatory  audit  within  45 
days  from  the  end  of  the  proprietor's 
business  year.  The  CF  300  describes  all 
merchandise  in  the  beginning  and 
ending  inventory  and  all  merchandise 
covered  by  entries  opened  and  closed 
during  the  year  which  do  not  appear  in 
the  beginning  or  ending  inventory. 

Section  19.12(g)  also  provides  that 
these  proprietors  may  submit  an 
alternative  format  concerning  the 
inventory  information  required  on  the 
CF  300  if  the  field  director  of  regulatory 
audit  first  gives  written  approval  to  use 
an  alternative  format. 


Section  19.12(d)(3)  requires,  with 
certain  exceptions,  that  duties  and  taxes 
applicable  to  any  non-extraordinary 
shortage  of,  or  damage  to,  merchandise 
in  a  warehouse  be  paid  when  the  CF  300 
is  due,  or  at  any  time  prior  to  the  annual 
filing  of  the  CF  300  or  certified  annual 
reconciliation. 

This  document  proposes  to  amend 
§  19.12(g)  to  no  longer  require  the 
submission  of  the  CF  300  by  these 
warehouse  proprietors.  The  proposed 
amendment  would  still  require  these 
warehouse  proprietors  to  prepare  the  CF 
300  within  45  calendar  days  from  the 
end  of  these  proprietors'  business  years; 
but  instead  of  requiring  these 
proprietors  to  submit  it  to  Customs 
within  that  time  frame,  the  proposed 
amendment  would  require  these 
proprietors  to  retain  the  dociunent  and 
submit  to  the  port  director  within  10 
days  of  the  preparation  of  the  CF  300  a 
letter  certifying  that  the  CF  300  has  been 
prepared,  is  available  for  Customs 
review,  and  is  accurate. 

The  document  also  proposes  to 
amend  §  19.12(g)  to  provide  that  these 
warehouse  proprietors  would  no  longer 
need  Customs  permission  in  order  to 
use  an  alternative  format  to  the  CF  300. 
Of  course,  under  the  proposed 
amendment,  if  an  alternative  format  is 
used,  a  similar  letter  would  need  to  be 
submitted  to  Customs  within  10  days  of 
the  preparation  of  the  alternate  format 
certifying  that  the  alternate  to  the  CF 
300  has  been  prepared,  is  available  for 
Customs  review  and  is  accurate. 

Section  19.12(d)(3)  is  proposed  to  be 
amended  to  provide  that  duties  and 
taxes  applicable  to  any  non- 
extraordinary  shortage  of,  or  damage  to, 
merchandise  in  a  warehouse  be  reported 
to  Customs  no  later  than  the  date  the 
letter  is  due  to  Customs  certifying  that 
the  CF  300  or  alternate  has  been 
prepared. 

Annual  Reconciliation  Report 

Section  19.12(h)(1)  concerns  the 
requirement  of  certain  other  warehouse 
proprietors  to  prepare  an  annual 
reconciliation  report,  rather  than  the  CF 
300,  and  establishes  the  date  by  which 
the  report  must  be  prepared.  Section 
19.12(h)(1)  currently  allows  for  these 
warehouse  proprietors  to  apply  to  the 
field  director  of  regulatory  audit  for  an 
extension  of  time  within  which  to 
prepare  the  report  and  §  19.12(h)(3) 
requires  these  proprietors  to  submit  a 
letter  to  the  field  director  of  regulatory 
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audit  certifying  that  the  annual 
reconciliation  report  has  been  prepared. 

This  document  proposes  to  amend 
§  19.12(h)(1)  to  make  port  directors, 
rather  than  field  directors  of  regulatory 
audit,  responsible  for  approving 
extensions  of  time  witMn  which 
reconciliation  reports  must  be  prepared. 
The  docimaent  proposes  to  amend 
§  19.12(h)(3)  to  require  that  the 
certification  letter  be  submitted  to  the 
port  director. 

Smeltiiig  and  Refining  Warehouses 

This  document  also  proposes  two 
changes  regarding  the  submission  of 
inventory  reports  by  bonded  smelting 
and  refining  warehouses.  One  proposed 
change  concerns  the  filing  of  a  monthly 
report  and  the  other  concerns  the  filing 
of  an  annual  report. 

Section  19.17(g)  currently  provides 
that  where  two  or  more  smelting  and 
refining  warehouses  are  included  under 
one  blanket  smelting  and  refining  bond, 
an  overall  monthly  statement  of 
inventory  and  bond  charges  must  be 
filed  by  die  principal  named  in  the  bond 
with  each  involved  Field  Director, 
RegiUatory  Audit,  showing  the 
inventory  at  each  plant  covered  by  the 
bond.  Furthermore,  §  19.17(g)  provides 
that  each  port  director  at  whose  port  a 
plant  or  plants  are  located  is  responsible 
for  determining  the  correctness  of  the 
inventory  report  covering  merchandise 
at  those  plants  imder  his  jurisdiction. 

As  proposed  to  be  amended  by  this 
document,  §  19.17(g)  would  no  longer 
require  the  proprietor  named  as 
principal  in  the  bond  to  file  the  monthly 
statement  with  any  Field  Director, 
Regulatory  Audit,  but  woidd  instead 
require  the  proprietor  to  maintain  the 
monthly  statement  after  its  preparation. 
In  addition,  §  19.17(g)  would  be 
changed  to  make  clear,  as  is  ciirrently 
the  case,  that  if  the  warehouses  covered 
by  an  overall  statement  are  located  in 
more  than  one  port,  each  port  director 
may  choose  to  verify  the  accuracy  of  the 
inventory  report  only  with  respect  to 
that  portion  of  the  report  that  relates  to 
amounts  held  at  a  plant  that  is  located 
within  that  port  director's  jurisdiction. 

Section  19.19(b)  currently  requires 
that  an  annual  report  covering  the 
smelting  or  refining  operations 
conducted  by  each  manufactiuer  be 
submitted  to  the  Field  Director, 
Regulatory  Audit.  As  proposed  to  be 
amended  by  this  document,  the 
regxdations  woiUd  no  longer  require  the 
annual  report  to  be  submitted  to  the 
Field  Director,  Regidatory  Audit. 
Instead,  the  annual  report  would  be 
filed  with  the  port  director. 


Other  Amendments 

Section  19.12(d)(3)  ciirrently  refers  to 
the  filing  of  the  annual  reconciliation 
when  the  filing  of  the  aimual 
reconciliation  is  not  required. 
Accordingly,  this  document  proposes  to 
remove  the  reference  to  the  filing  of  the 
annual  reconciliation  from  that 
paragraph. 

Also,  §  19.12(d)(3)  ciirrendy  includes 
a  cross-reference  to  paragraph  (f)  of  that 
section  in  relation  to  the  annual 
reconciliation  report.  However,  the 
annual  reconciliation  report  is  dealt 
with  in  paragraph  (h)  of  that  section,  not 
paragraph  (f).  Accordingly,  this 
dociunent  proposes  to  replace  the  cross- 
reference  to  paragraph  (f)  in 
§  19.12(d)(3)  with  a  cross-reference  to 
paragraph  (h). 

Conmients 

Before  adopting  the  proposal, 
consideration  will  be  given  to  any 
written  comments  that  are  timely 
submitted  to  Customs.  Customs 
specifically  requests  comments  on  the 
clarity  of  diis  proposed  rule  and  how  it 
may  be  made  easier  to  imderstand. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations' (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  U.S. 
Customs  Service,  1300  Pennsylvania 
Avenue,  NW.,  3rd  Floor,  Washington, 
D.C. 

The  Regulatory  Flexibiiity  Act  and 
Executive  Order  12866 

The  proposed  amendments  are 
intended  to  simplify  inventory 
recordkeeping  procedures  for 
warehouse  proprietors  and  be  consistent 
with  Customs  movement  toward  a  post- 
audit  environment  and  the  spirit  of 
"shared  responsibility"  embodied  in  the 
Customs  Modernization  provisions  of 
the  North  American  Free  Trade 
Agreement  Implementation  Act.  As 
such,  pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  hereby  certified  that  the 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  it  is  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
Nor  does  the  proposed  rule  residt  in  a 
"significant  regulatory  action"  under 
E.O. 12866. 


Paperworic  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  previously 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  and  assigned  the 
following  OMB  control  niunbers:  1515- 
0093  for  bonded  warehouse  proprietor's 
submission;  1515-0121  for  information 
to  be  supplied  by  owner  or  lessee  in 
support  of  application  to  establish  a 
bonded  warehouse  facility;  1515-0127 
for  application  by  manufacturer  to  bond 
(or  discontinue  a  previously  bonded) 
establishment  engaged  in  the  smelting 
or  refining  of  metal-bearing  materials; 
and  1515-0135  for  record  of  smelting  or 
refining  operation  showing  receipt  and 
disposition  of  each  shipment  of 
material.  This  document  restates  the 
collections  of  information  without 
substantive  change. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  vafid  control 
number  assigned  by  OMB. 

Although  this  document  restates  the 
collections  of  information  without 
substantive  change,  comments  are 
specifically  requested  concerning:  (a) 
Whether  the  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(b)  how  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (c)  how  to  minimize  the 
burden  of  complying  with  the 
collections  of  information,  including 
through  the  application  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and  (d) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operation,  maintenance,  and 
purchase  of  services  to  provide 
information. 

Comments  concerning  suggestions  for 
reducing  the  burden  of  the  collections  of 
information  should  be  sent  to  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs  . 
Service,  1300  Peimsylvania  Avenue, 
NW.,  3rd  Floor,  Washington,  D.C. 
20229.  A  copy  shoidd  also  be  sent  to 
U.S.  Customs  Service,  Information 
Services  Group,  Attention:  J.  Edgar 
Nichols,  Room  3.2-C.  1300 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20229.  Conunents 
should  be  submitted  within  the  same 
time  fi«me  that  comments  are  due 
regarding  the  substance  of  the  proposal. 
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List  of  Subjects  in  19  CFR  Part  19 

Customs  duties  and  inspection, 
Exports,  Freight,  Imports,  Reporting  and 
recordkeeping  requirements, 
Warehouses. 

Proposed  Amendments  to  the 
Regulations 

It  is  proposed  to  amend  part  19, 
Customs  Regulations  (19  CFR  part  19), 
as  set  forth  below. 

PART  19— CUSTOMS  WAREHOUSES, 
CONTAINER  STATIONS,  AND 
CONTROL  OF  MERCHANDISE 
THEREIN 

1.  The  general  authority  citation  for 
part  19,  and  the  relevant  sectional 
authority  citation,  would  continue  to 
read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66. 1202 
(General  Note  20,  Harmonized  Tariff 
Schedule  of  the  United  States),  1624. 

*         «         •         *         * 

Sections  19.17-19.25  also  issued  imder  19 
U.S.C.  1312; 

***** 

2.  It  is  proposed  to  amend  §  19.12  by 
revising  the  seventh  and  eighth 
sentences  of  paragraph  (d)(3),  by 
revising  the  first  sentence  of  paragraph 
(g),  adding  a  sentence  thereafter,  and 
revising  the  last  sentence  of  paragraph 
(g),  and  by  revising  the  first  sentence, 
respectively,  of  paragraphs  (h)(1)  and 
(h)(3),  to  read  as  follows: 

§  19.12    Inventory  control  and 
recordkeeping  system. 

***** 

(d)  Accountability  for  merchandise  in 
a  warehouse.  *   *  * 

(3)  Theft,  shortage,  overage  or 
damage.  *  *  *  The  proprietor  must  also 
record  all  shortages  and  overages  as 
required  in  the  Customs  Form  300  or 
annual  reconciliation  report  imder 
paragraph  (g)  or  (h)  of  ttds  section,  as 
appropriate.  Duties  and  taxes  applicable 
to  any  non-extraordinary  shortage  or 
damage  and  not  required  to  be  paid 
earlier  must  be  reported  and  submitted 
to  the  port  director  no  later  than  the 
date  the  certification  of  preparation  of 
Customs  Form  300  is  due  or  at  the  time 
the  certification  of  preparation  of  the 
annual  reconciliation  report  is  due,  as 
prescribed  in  paragraph  (g)  or  (h)  of  this 
section.  *  *  * 
***** 

(g)  Warehouse  proprietor  submission. 
Except  as  otherwise  provided  in 
paragraph  (h)  of  this  section  or 
§  19.19(b)  of  this  part,  the  warehouse 
proprietor  must  prepare  a  Warehouse 
Proprietor's  Submission  on  Customs 
Form  (CF)  300  within  45  calendar  days 
from  the  end  of  the  business  year  and 


maintain  the  Submission  on  file  for  5 
years  bom  the  end  of  the  business  year 
covered  by  the  Submission.  The 
proprietor  must  submit  to  the  port 
director,  within  10  business  days  after 
preparation  of  the  CF  300,  a  letter 
signed  by  the  proprietor  certifying  that 
the  CF  300  has  been  prepared,  is 
available  for  Customs  review,  and  is 
accurate.  *  *  *  An  alternative  format 
may  be  used  for  providing  the 
information  required  on  the  CF  300. 

(h)  Annual  reconciliation.  *  *  * 

(1)  Report.  Instead  of  preparing 
Customs  Form  300  as  required  tmder 
paragraph  (g)  of  this  section,  the 
proprietor  of  a  class  2,  importers' 
private  bonded  warehouse,  and 
proprietors  of  classes  4,  5,  6,  7,  8,  and 
9  warehouses  if  the  warehouse 
proprietor  and  the  importer  are  the  same 
party,  must  prepare  a  reconciliation 
report  within  90  days  after  the  end  of 
the  fiscal  year  imless  the  port  director 
authorizes  an  extension  for  reasonable 
cause.  *  *  * 
***** 

(3)  Certification.  The  proprietor  must 
submit  to  the  port  director  within  10 
business  days  after  preparation  of  the 
annual  reconciliation  report,  a  letter 
signed  by  the  proprietor  certifying  that 
the  annual  reconciliation  has  been 
prepared,  is  available  for  Customs 
review,  and  is  accurate.  *  *  * 
***** 

3.  It  is  proposed  to  amend  §  19.17  by 
revising  the  first  and  second  sentences 
of  paragraph  (g)  to  read  as  follows: 

§19.17    Application  to  establish 
warehouse;  bond. 


(g)  Statement  of  inventory  and  bond 
charges.  Where  two  or  more  smelting  or 
refining  warehouses  are  included  under 
one  blanket  smelting  and  refining  bond, 
an  overall  statement  must  be  prepared 
and  maintained  by  the  principal  named 
in  the  bond  by  the  28th  of  each  month, 
showing  the  inventory  as  of  the  close  of 
the  preceding  month,  of  all  metals  on 
hand  at  each  plant  covered  by  the 
blanket  bond  and  the  total  of  bonded 
charges  for  all  plants.  If  the  warehouses 
covered  by  an  overall  statement  are 
located  in  more  than  one  port,  each  port 
director  may  choose  to  verify  the 
accuracy  of  the  inventory  report  only 
with  respect  to  that  portion  of  the  report 
that  relates  to  amoimts  held  at  a  plant 
that  is  located  within  that  port  director's 
jurisdiction.  *  *  * 

4.  It  is  proposed  to  amend  §  19.19  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 


§  19.19    Manufacturers'  records;  annual 
statement. 

***** 

(b)  Every  manufacturer  engaged  in 
smelting  or  refining,  or  both,  must 
prepare  and  submit  to  the  port  director 
at  the  port  nearest  which  the  plant  is 
located  an  annual  statement  for  the 
fiscal  year  for  the  plant  involved  not 
later  than  60  days  after  the  termination 
of  that  fiscal  year.  *  *  * 

Raymond  W.  Kelly, 

Commissioner  of  Customs. 

Approved:  March  12, 1999. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  99-«517  Filed  4-6-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  777 

[FHWA  Docket  No.  FHWA-97-2514;  96-8] 

RIN  2125-AD78 

Mitigation  of  Impacts  to  Wetlands  and 
Natural  Habitat 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (SNPRM);  request 
for  comments. 

summary:  The  FHWA  is  further 
supplementing  its  June  17, 1996,  notice 
of  proposed  rulemaking  (NPRM), 
Mitigation  of  Impacts  to  Wetlands,  and 
June  18, 1997,  supplemental  notice  of 
proposed  rulemakhig  (SNPRM)  on  the 
same  subject,  as  described  in  the 
SUPPt^MENTARY  INFORMATION.  This 
SNPRM  also  updates  the  FHWA's 
wetlands  regulation  to  conform  with 
wetland  and  natural  habitat  mitigation 
provisions  contained  in  the  recently 
enacted  Transportation  Equity  Act  for 
the  21st  Centiuy  (TEA-21). 
DATES:  Comments  must  be  received  on 
or  before  June  7, 1999. 
addresses:  All  signed,  written 
comments  must  refer  to  the  docket 
niunber  appearing  at  the  top  of  this 
document.  Submit  all  comments  to  the 
Docket  clerk,  U.S.  DOT  Dockets,  Room 
PL-401, 400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Paul  Garrett,  Office  of  Natural 
Environment,  HENE,  (303)  969-5772, 
extension  332,  or  Mr.  Brett  Gainer, 
Office  of  the  Chief  Counsel,  HCC-31, 
(202)  366-1372,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
xmiversal  source  locator  (URL):  http:// 
dms.dot.gov.  It  is  available  24  hours 
each  day,  365  days  a  year.  Please  follow 
the  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
.{202)-512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at  http://vvrww.access.gpo.gov/nara. 

I.  The  Rulemaking  Process 

This  rulemaking  would  amend  the 
FHWA's  regulation  on  wetlands 
mitigation  to  conform  with  the 
provisions  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA) 
(Pub.  L.  102-240, 105  Stat.1914),  TEA- 
21,  and  state-of-the-art  practices  in 
wetiand  science,  technology,  and 
management. 

n.  Public  Participation 

An  NPRM  on  this  subject  was 
published  in  the  Federal  Register  on 
June  17, 1996  (61  FR  30553).  The 
conunent  period  was  from  Jime  17 
through  August  16, 1996.  Subsequently, 
an  SNPRM  was  published  in  the 
Federal  Register  on  Jime  18, 1997  (62 
FR  33047).  The  comment  period  for  this 
SNPRM  was  from  June  18  through 
August  18, 1997. 

In  its  June  17, 1996,  NPRM  and  June 
18, 1997,  SNPRM,  the  FHWA  proposed 
to  amend  23  CFR  part  m.  Mitigation  of 
Impacts  to  Privately  owned  Wetlands,  in 
order  to  update  the  current,  out-dated 
regulations  in  light  of  changes  brought 
about  by  the  ISTEA.  Specifically,  the 
June  17, 1996,  NPRM  proposed  revision 
to  the  previous  regulation  (23  CFR  part 
777)  to  conform  to  ISTEA,  thereby 
providing  more  flexibility  to  State 
Departments  of  Transportation  (DOT)  in 
determining  eligibility  of  mitigation 
alternatives  for  Federal  participation. 


The  NPRM  proposed  broadening  the 
scope  of  the  regulation  to  encompass  all 
wetland  mitigation  projects  eligible  for 
Federal  participation,  not  just  those 
involving  privately  owned  wetiands. 
The  June  18, 1997  SNPRM  proposed  to 
clarify  the  scope  of  the  FHWA's 
wetiands  regulations  by  specifying  that 
they  apply  to  all  projects  funded 
pursuant  to  the  provisions  of  titie  23, 
United  States  Code  (Tide  23).  The 
rulemaking  proposed  also  to  make  a 
technical  amendment  to  the  text  of  the 
June  17, 1996  NPRM. 

Recently,  TEA-21  (Pub.  L.  105-178. 
112  Stat.  107)  added  funding  eligibility 
imder  the  NHS  and  STP  programs  for 
mitigation  of  impacts  on  natural  habitats 
due  to  highway  projects  funded  under 
tide  23,  U.S.C.  "niis  rulemaking  would 
also  include  a  provision  requiring  that 
existing  wetiand  and  habitat  mitigation 
banks  be  given  preference  for  use  in 
establishing  compensatory  mitigation  if 
the  highway  project  impacts  occur 
within  the  bank's  service  area  (Sections 
1106(b)  and  1108(a)  of  TEA-21;  23 
U.S.C.  103(b)(6)(M)  and  133(b)(ll).  In 
this  SNPRM,  the  FHWA  would  revise 
the  current  proposed  regulation  to 
conform  to  the  authority  of  TEA-21. 

In  addition  to  making  changes  to 
conform  with  TEA-21,  this  proposal 
would  broaden  the  scope  of  the  current 
regulation  to  encompass  all  mitigation 
projects  for  impacts  to  wetiands  and 
natural  habitats  eligible  for  Federal 
participation,  not  just  those  involving 
privately  owned  wetiands.  This  SNPRM 
also  applies  to  projects  imder  the 
Federal  Lands  Highway  Program,  as 
described  in  §  777.1,  Purpose. 

With  all  tills  in  mind,  the  FHWA  has 
decided  to  issue  this  SNPRM,  which 
would  further  amend  part  771 .  At  each 
place  where  the  term  "wetiands"  occurs 
in  the  regulatory  text,  this  SNPRM 
proposes  to  add  either  the  words 
"natural  habitat"  or  "habitat."  In 
addition,  §  777.2,  Definitions,  would  be 
amended  to  add  a  definition  of  the  term 
"natural  habitat."  Where  negative 
impacts  are  imavoidable,  the 
Department  of  Transportation's  Fiscal 
Year  1999  and  2000  Performance  Plans 
establish  an  objective  to  minimize  the 
adverse  impacts  of  projects  on  wetiands 
and  to  achieve  a  net  gain  of  wetlands  in 
the  Federal-aid  and  Federal  Lands 
Highway  Programs.  Thus,  a  new 
definition  for  "net  gain  of  wetiands" 
would  be  added  to  §  777.2. 

Section  777.9.  Mitigation  of  Impacts, 
would  be  amended  by  adding  a 
preference  for  existing  wetiands  banks 
or  natural  habitat  banks  to  the  provision 
authorizing  the  expenditure  of  Federal- 
aid  highway  funds  for  wetiands  and 


natural  habitat  mitigation  banking  and 
related  measures. 

Finally,  the  titie  of  part  777  would  be 
changed  to  read,  "Mitigation  of  Impacts 
to  Wetiands  and  Natural  Habitat."  The 
FHWA  invites  comments  on  this  new 
proposal. 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable,  but  the  FHWA  may 
issue  a  final  rule  at  any  time  after  the 
close  of  the  comment  period.  In 
addition  to  late  comments,  the  FHWA 
vdll  also  continue  to  file  in  the  docket 
relevant  information  that  becomes 
available  after  the  comment  closing 
date,  and  interested  persons  should 
continue  to  examine  the  docket  for  new 
material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review  and  DOT 
Regulatory  Policies  and  Procedures) 

The  FHWA  has  considered  the  impact 
of  this  document  and  has  determined 
that  it  is  neither  a  significant 
rulemaking  action  within  the  meaning 
of  Executive  Order  12866  nor  a 
significant  ndemaking  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  This 
rulemaking  would  supplement  the 
FHWA's  NPRM  proposing  to  amend  its 
regulations  regarding  mitigation  of 
impacts  to  privately  owned  wetlands, 
which  have  become  outdated  because  of 
provisions  in  Sections  1006  and  1007  of 
the  ISTEA  authorizing  greater  flexibility 
for  Federal  participation  in  mitigating 
impacts  to  wetiands.  These  amendments 
have  been  codified  at  23  U.S.C.  103  and 
133.  The  recentiy  enacted  TEA-21 
added  the  term  "natuiral  habitat"  to  the 
eligibility  provisions  of  23  U.S.C.  103 
and  133,  and  added  a  preference  for  the 
use  of  established  mitigation  banks  for 
wetland  mitigation  activities.  This 
SNPRM  would  amend  the  NPRM  to 
address  these  new  provisions. 

This  SNPRM  would  not  cause  any 
significant  changes  to  the  amount  of 
funding  available  to  the  States  under  the 
STP  or  NHS  programs  or  add  to  the 
process  by  which  States  receive 
funding.  "The  provisions  of  this 
.proposed  rulemaking  would  not  require 
the  additional  expenditm^  of  Federal- 
aid  or  State  highway  funds.  Instead,  this 
SNPRM  would  merely  clarify  the  scope 
of  the  FHWA's  wetiands  regulations  by 
specifying  that  they  apply  to  all  projects 
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funded  pursuant  to  title  23,  U.S.C.  Thus, 
it  is  anticipated  that  the  economic 
impact  of  this  rulemaking  would  be 
minimal.  In  addition,  it  would  not 
create  a  serious  inconsistency  with  any 
other  agency's  action  or  materially  alter 
the  budgetary  impact  of  any 
entitlements,  grants,  user  fees,  or  loan 
programs;  nor  will  amendment  of  this 
regulation  raise  any  novel  legal  or 
policy  issues.  Therefore,  a  full 
regulatory  evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regiilatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 
FHWA  has  evaluated  the  effects  of  this 
SNPRM  on  small  entities  and  has 
determined  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Supplementing  the  FHWA's  Jime  17, 
1996,  NPRM  and  June  18, 1997,  SNPRM 
inihis  manner  would  not  affect  the 
amount  of  funding  available  to  the 
States  through  the  STP  or  NHS 
programs,  or  the  procedures  used  to 
select  the  States  eligible  to  receive  these 
funds.  Furthermore,  States  are  not 
included  in  the  definition  of  "small 
entity"  set  forth  in  5  U.S.C.  601.  For 
these  reasons,  and  for  those  set  forth  in 
the  analysis  of  E.O.  12866,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Unfunded  Mandates  Refbrm  Act  of 
1995 

This  proposed  rule  would  not  impose 
a  Federal  mandate  resulting  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year  (2  U.S.C.  1532). 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
This  SNPRM  would  not  preempt  any 
State  law  or  State  regulation.  No 
additional  costs  or  burdens  would  be 
imposed  on  the  States  as  a  result  of  this 
action,  and  the  States'  ability  to 
discharge  traditional  State  governmental 
functions  would  not  be  affected  by  this 
rulemaking. 

Executive  Order  12372 

Catalog  of  Domestic  Assistance 
Program  Number  20.205,  Highway 
Planning  and  Construction.  The 
regulations  implementing  Executive 


Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  create  a 
collection  of  information  requirement 
for  the  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501- 
3520. 

National  Environmental  Policy  Act 

The  FHWA  has  analyzed  this 
rulemaking  for  the  purposes  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321-4347). 
This  SNPRM  would  not,  in  and  of  itself, 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Instead,  it  would 
clarify  the  scope  of  the  Jime  17, 1996, 
NPRM,  which  was  intended  to  increase 
the  flexibility  available  to  States  when 
deciding  how  to  mitigate  impacts  to 
wetlands  resulting  fi'om  projects  funded 
pursuant  to  the  provisions  of  title  23, 
U.S.C.  The  passage  of  TEA-21,  vdth  its 
addition  of  the  term  "natural  habitat"  to 
the  wetlands  mitigation  banking 
provisions  of  title  23,  U.S.C,  made  this 
SNPRM  necessary.  Such  impacts  to 
wetlands  and  natural  habitat  and 
appropriate  mitigation  measures  would 
be  ev^uated  pursuant  to  NEPA  on  a 
project-by-project  basis  by  the  States 
and  the  FHWA.  Accordingly, 
promulgation  ofthis  SNPRM  would  not 
require  the  preparation  of  an 
enviroimiental  impact  statement. 

Regulatory  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  777 

Flood  plains,  Grant  programs — 
transportation,  Highways  and  roads, 
Natural  habitat,  Wetlands. 

Issued  on:  March  31, 1999. 
Kenneth  R.  Wykle, 

Federal  High  way  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  revise  23  CFR  part 
777,  as  set  forth  below: 

1.  Part  777  is  revised  to  read  as 
follows: 


PART  777— MUIGATIGN  OF  IMPACTS 
TO  WETLANDS  AND  NATURAL 
HABITAT 

oOC> 

777.1  Purpose. 

777.2  Definitions. 

777.3  Background. 

777.5  Federal  participation. 
777.7  Evaluation  of  impacts. 
777.9  Mitigation  of  impacts. 
777.11    Other  considerations. 

Authority:  42  U.S.C.  4321  at  seq.;  49  U.S.C. 
303;  23  U.S.C.  101(a),  103, 109(h),  133(b)(1). 
133(b)(ll),  133(d)(2),  138,  315;  E.O.  11990; 
DOT  Order  5660.1  A;  49  CFR  1.48(b). 

§777.1    Purpose. 

To  provide  policy  and  procedures  for 
the  evaluation  and  mitigation  of  adverse 
environmental  impacts  to  wetlands  and 
natural  habitat  resulting  fit)m  Federal- 
aid  projects  funded  pursuant  to 
provisions  of  title  23,  U.S.C.  These 
policies  and  proced\ires  shall  be  applied 
by  the  Federal  Highway  Administration 
(FHWA)  to  projects  under  the  Federal 
Lands  Highway  Program  to  the  extent 
such  application  is  deemed  appropriate 
by  the  FHWA. 

§777.2    Definitions. 

In  addition  to  those  contained  in  23 
U.S.C.  101(a),  the  following  definitions 
shall  apply  as  used  in  this  regtilation: 

Biogeochemical  transformations. 
Those  changes  in  chemical  compounds 
and  substances  which  naturally  occur  in 
ecosystems.  Examples  are  the  carbon, 
nitrogen,  and  phosphorus  cycles  in 
nature,  in  which  these  elements  are 
incorporated  fi'om  inorganic  substances 
into  organic  matter  and  recycled  on  a 
continuing  basis. 

Compensatory  mitigation.  Activities 
such  as  restoration,  enhancement, 
creation,  and  imder  exceptional 
circimistances,  preservation,  of 
wetlands,  wetland  buffer  areas,  and 
natural  habitats,  carried  out  to  replace 
or  compensate  for  the  loss  of  wetlands 
or  natural  habitat  area  or  functional 
capacity  resulting  from  Federal-aid 
projects  funded  pursuant  to  provisions 
of  title  23,  U.S.C.  Compensatory 
mitigation  usually  occurs  in  advance  of 
or  concurrent  wiUi  the  impacts  to  be 
mitigated,  but  may  occur  after  such 
impacts  in  special  circumstances. 

Ecologically  desirable.  A  state  or 
condition  desired  or  wanted  as  the 
result  of  a  mitigation  agreement  that 
provides  additional  wetland  or  natural 
habitat  area  or  functional  capacity. 

Natural  habitat.  A  complex  of  natural, 
primarily  native  or  indigenous 
vegetation,  not  subject  to  cultivation  or 
current  artificial  landscaping,  a  primary 
piupose  of  which  is  to  provide  habitat 
for  wildlife,  either  terrestrial  or  aquatic. 
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For  purposes  of  this  regiilation,  habitat 
has  the  same  meaning  as  natural 
habitat. 

Net  gain  of  wetlands.  When  project 
impacts  are  unavoidable,  a  wetland 
resource  conservation  and  management 
principle  imder  which,  over  the  long 
term,  losses  of  wetlands  area  of 
functional  capacity  due  to  highway 
projects  are  offset  by  gains  at  a  ratio 
greater  than  1:1,  through  restoration, 
enhancement,  preservation,  or  creation 
of  wetlands  or  associated  areas  critical 
to  the  protection  or  conservation  of 
wetlands  functions.  This  definition 
specifically  excludes  natiual  habitat,  as 
defined  in  this  section,  other  than 
wetlands. 

On-site,  in-kind  mitigation. 
Compensatory  mitigation  which 
replaces  wetlands  or  natural  habitat  area 
or  functions  lost  as  a  result  of  a  highway 
project  with  the  same  or  like  wetland  or 
habitat  type  and  functions  adjacent  or 
contiguous  to  the  site  of  the  impacts. 

Service  area  of  a  mitigation  bank.  The 
service  area  of  a  wetland  or  natural 
habitat  mitigation  bank  shall  be 
consistent  with  that  in  the  Federal 
Guidance  for  the  Establishment,  Use 
and  Operation  of  Mitigation  Banks,^  i.e., 
the  designated  area  (e.g.,  watershed, 
coimty)  wherein  a  bank  can  be  expected 
to  provide  appropriate  compensation  for 
impacts  to  wetlands  and/or  other 
aquatic  or  natural  habitat  resources. 

Wetland  or  habitat  enhancement. 
Increasing  the  capacity  of  an  altered  or 
degraded  site  to  perform  specific 
functions  by  modifjring  the  site 
conditions  in  or -around  the  wedand  or 
natural  habitat.  Examples  include,  but 
are  not  limited  to,  alteration  of 
hydrologic  regime,  vegetation 
management,  erosion  control,  fencing, 
pest  control,  and  fertilization. 

Wetland  or  habitat  establishment 
period.  An  agreed-upon  period  of  time 
required  to  establish  wetland  functional 
capacity  in  a  compensatory  mitigation 
project  sufficient  to  compensate 
wetlands  or  habitat  losses  due  to 
impacts  of  Federal-aid  highway  projects. 
The  establishment  period  may  vary 
depending  on  the  specific  wetland  or 
habitat  type  being  developed. 

Wetland  or  habitat  functional 
capacity.  The  ability  of  a  wetland  or 
natiiral  habitat  to  perform  natural 
functions,  such  as  provide  wildlife 
habitat,  support  biodiversity,  store 
surface  water,  or  perform 
biogeochemical  transformations,  as 
determined  by  scientific  functional 


>  This  document  is  available  from  FHWA 
Headquarters,  Resource  Centers,  and  individual 
State  Division  Offices  for  inspection  and  copying  as 
prescribed  at  49  CFR  Part  7. 


assessment.  Natural  functions  of 
\vetlands  include,  but  are  not  limited  to, 
those  listed  by  the  U.S.  Army  Ck)rps  of 
Engineers  at  33  CFR  320.4(b)(2)(I) 
through  (viii). 

Wetland  or  habitat  restoration. 
Reestablishment  of  weUands  or  natural 
habitats  on  a  site  where  they  formerly 
existed  but  essentially  have  been 
eliminated. 

Wetland  or  wetlands.  The  terms 
wetland  and  wetlands  have  the  same 
meaning  as  the  definition  issued  by  the 
U.S.  Army  Corps  of  Engineers  (33  CFR 
328.3(b))  and  the  U.S.  Environmental 
Protection  Agency  (40  CFR  230.3). 

Wetlands  and  habitat  banking  and 
related  measures.  Efforts,  or 
contributions  to  efforts,  to  restore, 
create,  enhance,  or,  in  exceptional 
circiunstances,  preserve  wetlands, 
natural  habitats,  or  functional  capacity 
of  these  areas  ,  usually  undertaken  in 
advance  and  outside  the  area  of  direct 
impacts  of  proposed  Federal-aid 
hi^way  projects  and  intended 
expressly  to  compensate  for 
unavoidable  wetlands  or  habitat  losses 
caused  by  such  projects,  when 
compensation  could  not  be  achieved  or 
would  not  be  as  environmentally 
beneficial  if  located  at  individual 
project  impact  sites. 

Wetlands  or  habitat  mitigation  credit. 
A  unit  of  wetlands  or  habitat  mitigation, 
defined  either  by: 

(1)  Area  or 

(2)  A  measure  of  functional  capacity 
through  application  of  scientific 
functional  assessment. 

§777.3    Background. 

(a)  Executive  Order  11990,  Protection 
of  Wetlands,  and  DOT  Order  5660.1  A, 
Preservation  of  the  Nation's  Wetlands, 
emphasize  the  important  functions  and 
values  inherent  in  the  Nation's 
wetlands. 

(b)  Federal  agencies  are  directed  to 
avoid  new  construction  in  wetlands 
unless  the  head  of  the  agency 
determines  that: 

(1)  There  is  no  practicable  alternative 
to  such  construction,  and 

(2)  The  proposed  action  includes  all 
practicable  measures  to  minimize  harm 
to  weUands  which  may  residt  from  such 
use. 

(c)  Sections  103  and  133  of  tide  23, 
U.S.C,  identify  additional  approaches 
for  mitigation  and  management  of 
impacts  to  wetiands  and  natural  habitats 
which  result  from  projects  funded 
pursuant  to  tide  23,  U.S.C.  as  eligible 
for  participation  with  Federal-aid 
highway  funds. 

§777.5    FMtoral  participation. 

(a)  Those  measures  which  the  FHWA 
and  a  State  DOT  find  appropriate  and 


necessary  to  mitigate  adverse 
environmental  impacts  to  weUands  and 
natural  habitats  are  eligible  for  Federal 
participation  where  the  impacts  are  the 
result  of  projects  funded  pursuant  to 
tide  23,  U.S.C.  The  justification  for  the 
cost  of  proposed  mitigation  measures 
should  be  considered  in  the  same 
context  as  any  other  public  expenditure; 
that  is,  the  proposed  mitigation 
represents  a  reasonable  public 
expenditure  when  weighed  against 
other  social,  economic,  and 
environmental  values,  and  the  benefit 
realized  is  commensurate  with  the 
proposed  expenditure.  Mitigation 
measures  shall  give  like  consideration  to 
traffic  needs,  saiety,  durability,  and 
economy  of  maintenance  of  the 
highway. 

(b)  It  is  FHWA  policy  to  permit, 
consistent  with  the  limits  set  forth  in 
this  part,  the  expenditxu^  of  tide  23, 
U.S.C.,  funds  for  activities  required  for 
the  plaxming,  design,  construction,  and 
establishment  of  wetiands  and  natural 
habitat  mitigation  projects,  and 
acquisition  of  land  or  interests  therein. 

§777.7    Evaluation  of  impacts. 

(a)  The  reasonableness  of  the  public 
expenditiu*  should  be  direcdy  related 
to: 

(1)  The  importance  of  the  impacted 
wedands  and  natural  habitats,  and 

(2)  The  extent  of  highway  impacts  on 
the  wedands  and  natural  habitats,  as 
determined  through  an  appropriate, 
interdisciplinary,  impact  assessment 

(b)  Evaluation  of  the  importance  of 
the  impacted  wedands  and  natural 
habitats  should  consider: 

(1)  The  wetiands'  and  natural  habitat 
functional  capacity; 

(2)  Input  from  the  appropriate 
resource  management  agencies  through 
interagency  coordination; 

(3)  'The  relative  importance  of  these 
functions  to  the  total  wetiand  or  natural 
habitat  resource  of  the  area;  and 

(4)  Other  factors  such  as  uniqueness, 
esthetics,  or  cultural  values. 

(c)  A  determination  of  the  highway 
impact  should  focus  on  both  the  short- 
and  long-term  effects  of  the  project  on 
wedand  or  natural  habitat  functional 
capacity,  consistent  with  40  CFR 
1502.16. 

§777.9    IMitigation  of  impacts. 

(a)  Actions  eligible  for  Federal 
funding.  There  are  a  nimiber  of  actions 
that  can  be  taken  to  minimize  the 
impact  of  highway  projects  on  wedands 
or  natural  habitats.  The  following 
actions  qualify  for  Federal-aid  highway 
funding: 

(1)  Where  practicable,  avoidance  or 
minimization  of  impacts  to  wedands  or 
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natural  habitats  through  realignment 
and  special  design  or  construction 
features.  In  accordance  with  the 
Environmental  Protection  Agency's 
Clean  Water  Act  Section  404(b)(1) 
guidelines  (40  CFR  part  230  et  seq.), 
avoidance  and  then  minimization  must 
be  given  first  consideration  in  mitigating 
wetlands  impacts.  These  guidelines 
apply  only  to  impacts  to  wetlands 
regulated  under  Section  404  of  the 
Clean  Water  Act. 

(2)  After  practicable  avoidance  and 
minimization  measures  have  been 
exhausted,  other  ecologically  desirable 
compensatory  mitigation  alternatives, 
either  inside  or  outside  of  the  right-of- 
way.  These  may  include  such  measures 
as  on-site  mitigation,  when  that 
alternative  is  determined  to  be 
ecologically  desirable  and  practicable; 
improvement  of  existing  degraded  or 
historic  wetlands  or  natural  habitats 
through  restoration  or  enhancement  on 
or  off  site;  creation  of  new  wetlands 
from  non-wetland  areas  off-site;  and 
under  exceptional  circumstances, 
preservation  of  existing  wetlands  or 
natural  habitats  on  or  off  site. 
Restoration  of  wetlands  is  generally 
preferable  to  enhancement  or  creation  of 
new  wetlands  from  non- wetland  areas. 

(3)  Improvements  to  existing  wetlands 
or  natxiral  habitats.  Such  activities  may 
include,  but  are  not  limited  to, 
construction  or  modification  of  water 
level  control  structures  or  ditches, 
establishment  of  natural  vegetation, 
recontouring  of  the  site,  installation  or 
removal  of  irrigation  or  water 
distribution  systems,  pest  control, 
installation  of  fencing,  site  monitoring, 
and  other  measures  to  protect,  enhance, 
or  restore  the  wetland  or  natural  habitat 
character  of  the  site. 

(4)  Wetlands  mitigation  banking  and 
related  measures.  With  respect  to 
participation  in  a  natural  habitat  or 
wetland  mitigation  effort  related  to  a 
project  funded  under  this  title  that  has 
an  impact  that  occurs  within  the  service 
area  of  a  mitigation  bank,  preference 
shall  be  given,  to  the  maximum  extent 
practicable,  to  the  use  of  the  mitigation 
bank  if  the  bank  contains  sufficient 
available  credits  to  offset  the  impact  and 
the  bank  is  approved  in  accordance  with 
the  Federal  Guidance  for  the 
Establishment,  Use  and  Operation  of 
Mitigation  Banks  ^  or  other  applicable 
Federal  law  (including  regulations). 

(b)  Participation  in  wetlands  or 
natural  habitat  mitigation  banks,  ff  the 
development  or  acquisition  of 
mitigation  credits  in  wetland  or  natural 
habitat  mitigation  banks,  either  on  or 
off-site,  is  determined  to  be  the  most 


^See  footnote  1. 


ecologically  desirable  and  practicable 
alternative  for  compensatory  mitigation, 
banking  alternatives  eligible  for 
participation  with  Federal-aid  funds 
include  such  measures  as  the  following: 

(1)  Multi-user  wetlands  or  natural 
habitat  banks  established  on  publicly 
owned  or  controlled  lands; 

(2)  Single  purpose  publicly  owned 
banks,  established  by  and  for  the  use  of 
a  State  DOT  with  Federal-aid 
participation;  or  multipurpose  publicly 
owned  banks,  established  with  public, 
non-Federal-aid  funds,  in  which  credits 
may  be  purchased  by  highway  agencies 
using  Federal-aid  funds  on  a  per-credit 
basis;  or 

(3)  Other  forms  of  mitigation  banks  in 
which  mitigation  credits  are  purchased 
by  State  DOTs  to  mitigate  wetlands  or 
habitat  impacts  due  to  projects  funded 
under  title  23,  U.S.C,  including 
privately  owned  banks  or  those 
established  with  private  funds  to 
mitigate  wetland  or  natural  habitat 
losses  which  have  been  approved  and/ 
or  permitted  by  the  appropriate 
regulatory  agency. 

(c)  ContriSutions  to  statewide  and 
regional  efforts  to  conserve,  restore, 
enhance  and  create  wetlands  or  natural 
habitats.  Federal-aid  funds  may 
participate  in  the  development  of 
statewide  and  regional  wetlands 
conservation  plans,  including  any 
efforts  and  plans  authorized  pursuant  to 
the  Water  Resources  Development  Act 
of  1990  (Pub.  L.  101-640).  Contributions 
to  these  efforts  may  occur  in  advance  of 
project  construction  only  ff  such  efforts 
are  consistent  with  all  applicable 
requirements  of  Federal  law  and 
regulations  and  State  transportation 
planning  processes. 

§  777.1 1    Other  considerations. 

(a)  The  development  of  measures 
proposed  to  mitigate  impacts  to 
wetlands  or  natural  habitats  should 
include  consultation  with  appropriate 
State  and  Federal  agencies. 

(b)  Federal-aid  funds  may  not 
participate  in  the  replacement  of 
wetlands  or  natural  habitats  absent 
sufficient  assurances  that  the  area  will 
be  maintained  in  the  intended  state  as 
a  wetland  or  natural  habitat. 

(c)  The  acquisition  of  proprietary 
interests  in  replacement  wetlands  or 
natural  habitats  as  a  mitigation  measure 
may  be  in  fee  simple  or  by  easement,  as 
appropriate.  The  acquisition  of 
"mitigation  credits"  in  wetland  or 
natural  habitat  mitigation  banks  should 
be  accomplished  through  a  legally 
recognized  instnunent,  such  as 
permanent  easement  or  deed  restriction, 
which  provides  for  protection  and 
permanent  continuation  of  the  wetland 


or  natural  habitat  nattue  of  the 
mitigation. 

(d)  A  State  DOT  may  acquire  privately 
owned  lands  in  cooperation  with 
another  public  agency  or  third  party. 
Such  an  arrangement  may  accomplish 
greater  benefits  than  would  otherwise  be 
accomplished  by  the  individual  agency 
acting  alone. 

(e)  A  State  DOT  may  transfer  the  title 
to,  or  enter  into  an  agreement  with,  an 
appropriate  public  natural  resource 
management  agency  to  manage  lands 
acquired  outside  the  right  of  way 
wiUiout  requiring  a  credit  to  Federal 
funds.  Any  such  transfer  of  title  or 
agreement  shall  require  the  continued 
use  of  the  lands  for  the  purpose  for 
which  they  were  acquired.  In  the  event 
the  purpose  is  no  longer  served,  the 
lands  and  interests  therein  shall 
immediately  revert  to  the  State  DOT  for 
proper  disposition. 

(ij  The  reasonable  costs  of  acquiring 
lands  or  interests  therein  to  provide 
replacement  lands  with  equivalent 
wetlands  or  natural  habitat  area  or 
functional  capacity  associated  with 
these  areas  are  eligible  for  Federal 
participation. 

(g)  Tne  objective  in  mitigating  impacts 
to  wetlands  in  the  Federal-aid  bdghway 
program  is  to  implement  the  policy  of 
a  net  gain  of  wetlands  on  a  program 
wide  basis,  when  project  impacts  are 
unavoidable. 

(h)  Certain  activities  to  ensure  the 
viability  of  compensatory  mitigation 
wetlands  or  natural  habitats  during  the 
period  of  establishment  are  eligible  for 
Federal-aid  participation.  These 
include,  but  are  not  limited  to,  such 
activities  as  repair  or  adjustment  of 
water  control  structiues,  pest  control, 
irrigation,  fencing  modifications, 
replacement  of  plantings,  and  mitigation 
site  monitoring.  The  establishment 
period  should  be  specifically 
determined  by  the  mitigation  agreement 
among  the  mitigation  planners  prior  to 
beginning  any  compensatory  mitigation 
activities. 

(FR  Doc.  99-8444  Filed  4-6-99;  8:45  am] 
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action:  Projposed  rule. 
SUMMARY:  lliis  document  announces  the 
proposed  revocation  of  tolerances  listed 
in  the  regulatory  text  for  the  herbicides 
dalapon,  fluchloralin,  metobromuron, 
paraquat,  and  sesone;  the  fungicides 
zinc  sulfate,  glyodin,  and  manganous 
dimethyldithiocarbamate  (manam);  the 
insecticides  coumaphos,  hydrogen 
cyanide  and  0-Ethyl  S-phenyl 
ethylphosphonodithioate  (fonofos);  the 
plant  growth  regulator  N,N- 
dimethylpiperidinium  chloride 
(mepiquat  chloride);  and  the  food 
additive  ethyl  formate.  Also,  this  notice 
proposes  to  revoke  the  tolerance  for 
residues  of  the  nematocide  and 
insecticide  ethoprop  in  or  on 
mushrooms  and  soybeans;  soybeans, 
forage;  and  soybeans,  hay;  and  the  food 
additive  tolerance  for  residues  of  the 
fungicide  paraformaldehyde  in  maple 
syrup.  EPA  expects  to  determine 
whether  any  individuals  or  groups  want 
to  support  these  tolerances.  The 
regulatory  actions  in  this  notice  are  part 
of  the  Agency's  reregistration  program 
under  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act 
(FIFRA),  and  the  tolerance  reassessment 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  By  law, 
EPA  is  required  to  reassess  33%  of  the 
tolerances  that  were  in  existence  on 
August  2, 1996,  by  August  1999,  or 
about  3,200  tolerances.  The  regulatory 
actions  proposed  in  this  document 
pertain  to  the  proposed  revocation  of 
206  tolerances  and/or  exemptions, 
which  would  be  coimted  among 
reassessments  made  toward  the  August 
1999  review  deadline  of  FFDCA  section 
408(q),  as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  of  1996. 
DATES:  Comments  must  be  received  on 
or  before  June  7, 1999. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  IV  of  the 
SUPPLEMENTARY  INFORMATION 
section  of  this  notice.  Be  sure  to  identify 
the  appropriate  docket  number  [OPP- 
300841). 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Caicedo,  Special  Review  Branch 
(7508C),  Special  Review  and 
Reregistration  Division,  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number  and  e-maiLaddress: 
Special  Review  Branch,  Crystal  Mall  2, 
6th  floor,  1921  Jefferson  Davis  Highway, 
Arlington,  Virginia,  Telephone:  (703) 
308-9399;  e-mail: 
caicedo.amy@epa.gov. 
SUPPLEMENTARY  INFORMATION: 


I.  What  is  the  Contribution  to  Tolerance 
Reassessment? 

By  law,  EPA  is  required  to  reassess 
33%  of  the  tolerances  that  were  in 
existence  on  August  2, 1996,  by  August 
1999,  or  about  3,200  tolerances.  As  of 
March  1999,  EPA  has  reassessed  over 
2,400  tolerances.  The  regulatory  actions 
proposed  in  this  document  pertain  to 
the  proposed  revocation  of  206 
tolerances  and/or  exemptions,  which 
would  be  coimted  among  reassessments 
made  toward  the  August  1999  review 
deadline  of  FFDCA  section  408(q),  as 
amended  by  the  Food  Quality  Protection 
Act  (FQPA)  of  1996. 

n.  Does  this  Proposed  Rule  Apply  to 
Me? 

You  may  be  affected  by  this  proposed 
rule  if  you  sell,  distribute,  manufacture, 
or  use  pesticides  for  agricidtiual 
applications,  process  food,  distribute  or 
sell  food,  or  implement  governmental 
pesticide  regulations.  Pesticide 
reregistration  and  other  actions  [see 
FIFRA  section  4(g)(2)]  include  tolerance 
and  exemption  reassessment  under 
FFDCA  section  408.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Category 

Fxamples  of  Potentially 
Affected  Entities 

Agricuttural  Stake- 

Growers/Agricultural 

holders. 

Workers 

Contractors  [Certified/ 

Commercial  Applica- 

tors, Handlers,  Advi- 

sors, etc.] 

Commercial  Processors 

Pesticide  Manufacturers 

User  Groups 

Food  Consumers 

Food  Distributors 

Wholesale  Contractors 

Retail  Vendors 

Commercial  Traders/Im- 

porters 

Intergovernmental 

State,  Local,  and/or  Trib- 

Stakeholders. 

al  Government  Agen- 

cies 

Foreign  Entities  .... 

Govemments,  Growers, 

Trade  Groups 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected,  ff  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  you  can 
consult  with  the  technical  person  listed 
in  the  "FOR  FURTHER  INFORMATION 
CONTACT"  section. 


m.  How  can  I  get  additional 
information  or  copies  of  this  or  other 
support  documents? 

A.  Electronically 

You  may  obtain  electronic  copies  of 
this  document  and  various  support 
dociunents  from  the  EPA  Internet  Home 
Page  at  http://www.epa.gov/.  On  the 
Home  Page  select  "Laws  and 
Regulations"  and  then  look  up  the  entry 
for  this  doomient  under  "Federal 
Register-  Environmental  Documents." 
You  can  also  go  directly  to  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/homepage/fedrg8tr/. 

B.  In  Person  or  by  Phone 

It  you  have  any  questions  or  need 
additional  information  about  this  action, 
please  contact  the  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section.  In 
addition,  the  official  record  for  this 
notice,  including  the  public  version,  has 
been  established  under  docket  control 
number  [OPP-300841],  including 
comments  and  data  submitted 
electronicsdly  as  described  below.  A 
pubhc  version  of  this  record  (including 
printed  paper  versions  of  any  electronic 
comments)  which  does  not  include  any 
information  claimed  as  Confidential 
Business  Information  (CBI),  is  available 
for  inspection  in  room  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington  Virginia,  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  Public  Iniormation 
and  Records  Integrity  Branch  telephone 
number  is  703-305-5805. 

IV.  How  Can  I  Respond  to  this  Notice? 

A.  How  and  to  Whom  Do  I  Submit 
Comments  To? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  identify  the  appropriate  docket 
niunber  (i.e.,  [OPP-3008411)  in  your 
correspondence. 

1.  By  mail.  Submit  written  comments, 
identified  by  the  docket  control  number 
[OPP-300841],  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
written  comments,  identified  by  the 
docket  control  number  [OPP-300841  ], 
to:  Public  Information  and  Records 
Integrity  Branch,  Office  of  Pesticide 
Programs,  U.S.  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 
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3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
email  to:  oppt.ncic@epa.gov.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  Submit 
electronic  comments  in  ASCII  file 
format  avoiding  the  use  of  special 
characters  and  any  fonn  of  encryption. 
Comment  and  data  will  also  be  accepted 
on  standard  computer  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  appropriate  docket  control  number 
[OPP-3008411.  You  may  also  file 
electronic  comments  and  data  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  in  My  Comments? 

You  may  claim  information  that  you 
submit  in  response  to  this  docimient  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  vdth  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  with  the  technical  person 
identified  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

V.  What  Is  a  "Tolerance"? 

A  "tolerance"  represents  the  legally 
allowed  maximum  level  for  residues  of 
pesticide  chemicals  in  or  on  raw 
agricultural  commodities  and  processed 
foods.  Section  408  of  FFDCA,  21  U.S.C. 
301  et  seq.,  as  amended  by  the  FQPA  of 
1996,  Pub.  L.  104-170,  authorizes  the 
establishment  of  tolerances  (maximum 
residue  levels),  exemptions  fi-om  the 
requirement  ofa  tolerance, 
modifications  in  tolerances,  and 
revocation  of  tolerances  for  residues  of 
pesticide  chemicals  in  or  on  raw 
agricultural  commodities  and  processed 
foods  (21  U.S.C.  346(a)).  Without  a 
tolerance  or  exemption,  food  containing 
pesticide  residues  is  considered  to  be 
unsafe  and  therefore  "adulterated" 
under  section  402(a)  of  the  FFDCA.  If 
food  containing  pesticide  residues  is 
considered  to  be  "adulterated,"  you  can 
not  distribute  the  product  in  interstate 
commerce  (21  U.S.C.  331(a)  and  342(a)). 
For  a  food-use  pesticide  to  be  sold  and 
distributed,  the  pesticide  must  not  only 
have  appropriate  tolerances  under  the 
FFDCA,  but  also  must  be  registered 
under  section  3  of  FIFRA  (7  U.S.C.  et 
seq.).  To  retain  these  tolerances  and 
exemptions,  EPA  must  make  a  finding 


that  the  tolerances  and  exemptions  are 
safe.  To  make  this  safety  finding,  EPA 
needs  data  and  information  indicating 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposing  to  the  pesticide  residues  . 
covered  by  the  tolerances  and 
exemptions. 

Monitoring  and  enforcement  of 
pesticide  tolerances  and  exemptions  are 
carried  out  by  the  U.S.  Food  and  Drug 
Administration  (FDA)  and  the  U.S. 
Department  of  Agricultiue  (USDA).  This 
includes  monitoring  for  pesticide 
residues  in  or  on  commodities  imported 
into  the  United  States. 

VI.  Why  Is  EPA  Proposing  the 
Tolerance  Actions  Discu^ed  below? 

EPA  is  proposing  a  number  of  these 
tolerance  actions  to  implement  the 
tolerance  recommendations  made 
during  the  Reregistration  Eligibility 
Decision  (RED)  process,  and  as  follow- 
up  on  canceled  pesticides  and  uses  of 
pesticides.  As  part  of  the  RED  process, 
EPA  is  required  to  determine  whether 
each  of  the  amended  tolerances  meets 
the  safety  standards  under  the  Food 
Quality  Protection  Act  (FQPA).  The 
safety  finding  determination  is  found  in 
detail  in  each  RED  for  the  active 
ingredient.  REDs  propose  certain 
tolerance  actions  to  be  implemented  to 
meet  safety  findings  and  change 
commodity  names  and  groupings  in 
accordance  with  new  EPA  policy. 
Printed  copies  of  the  REDs  may  be 
obtained  fi'om  EPA's  National  Center  for 
Environmental  Publications  and 
Information  (EPA/NCEPI),  P.O.  Box 
42419,  Cincinnati,  OH  45242-2419, 
telephone  1-800-490-9198;  fax  513- 
489-8695  and  from  the  National 
Technical  Information  Service  (NTIS), 
5285  Port  Royal  Road,  Springfield,  VA 
22161,  telephone  703-487-4650. 
Electronic  copies  of  the  RED  are 
available  on  the  internet  at  http:// 
www.epa.gov/REDs. 

Of  the  chemicals  in  this  Federal 
Register  Notice,  REDs  have  been  issued 
for  Paraquat,  Covunaphos,  and  Mepiquat 
chloride.  The  REDs  for  Paraquat  and 
Mepiquat  chloride  were  issued  after 
passage  of  FQPA  so  they  contain  the 
Agency's  evaluation  of  the  database  for 
these  pesticides,  including  requirements 
for  additional  data  on  the  active 
ingredients  to  confirm  the  potential 
human  health  and  environmental  risk 
assessments  associated  with  current 
product  uses  as  well  as  the  Agency's 
decisions  and  conditions  under  which 
these  uses  and  products  v\ill  be  eligible 
for  registration.  A  determination  of 
safety  by  EPA  includes  consideration  of 
(a)  potential  cumulative  effects  with 
pesticides  that  have  a  conunon  mode  of 


toxicity,  (b)  aggregate  risks  resulting 
fi"om  exposure  to  residues  in  food  and 
drinking  water  and  exposure  occurring 
due  to  pesticide  application  in 
residential  settings,  and  (c)  special 
sensitivity  to  children.  FFDCA  section 
408(b)(2)(C)  requires  that  when 
determining  appropriate  tolerances, 
EPA  apply  an  additional  ten-fold  safety 
factor  for  infants  and  children  to  take 
into  account  potential  pre-  and  post- 
natal toxicity  and  the  completeness  of 
data  on  toxicity  and  exposure  unless  a 
different  margin  of  safety,  on  the  basis 
of  reliable  data,  will  be  safe  for  infants 
and  children.  Retention,  reduction,  or 
removal  of  the  ten-fold  safety  factor  is 
based  on  a  weight  of  evidence 
evaluation  of  all  applicable  data.  This 
Federal  Register  proposal  for  Paraquat 
and  Mepiquat  chloride  only  includes 
the  tolerances  proposed  for  revocation. 
At  a  later  date,  EPA  will  issue  a  Federal 
Register  proposal  for  the  other  tolerance 
reassessments  in  the  Paraquat  and 
Mepiquat  chloride  REDs.  An  FQPA 
assessment  still  remains  to  be  done  for 
Coumaphos  since  this  RED  was 
completed  before  passage  of  FQPA. 

In  addition  to  implementing  the 
tolerance  recommendations  foimd  in 
RED  documents,  this  Federal  Register 
notice  proposes  revocation  for  canceled 
uses  of  certain  pesticides.  Registrations 
for  Dalapon,  Ethyl  Formate, 
Fluchloralin,  Fonofos,  Glyodin, 
Hydrogen  Cyanide,  Manam, 
Metobromiiron,  Sesone,  and  Basic  Tine 
Sulfate  were  volimtarily  canceled  by 
their  respective  registrants.  It  is  EPA's 
general  practice  to  propose  revocation  of 
tolerances  for  residues  of  pesticide 
active  ingredients  for  which  FIFRA 
registrations  no  longer  exist.  EPA  has 
historically  expressed  a  concern  that 
retention  of  tolerances  that  are  not 
necessary  to  cover  residues  in  or  on 
legally  treated  foods  has  the  potential  to 
encourage  misuse  of  pesticides  vtrithin 
the  United  States.  However,  in 
accordance  with  FFDCA  section  408, 
EPA  will  not  revoke  any  tolerance  or 
exemption  proposed  for  revocation  if 
any  person  demonstrates  a  need  for  the 
retention  of  the  tolerance,  and  if 
retention  of  the  tolerance  will  meet  the 
tolerance  standard  established  under 
FQPA.  Generally,  interested  parties 
support  the  retention  of  such  tolerances 
in  order  to  permit  treated  commodities 
to  be  legally  imported  into  the  United 
States,  since  raw  agricultural 
commodities  or  processed  food  or  feed 
commodities  containing  pesticide 
residues  not  covered  by  a  tolerance  or 
exemption  are  considered  to  be 
adulterated. 

For  tolerances  without  U.S. 
registrations,  EPA  requires  the  same 
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toxicology  and  residue  chemistry  data 
requirements  as  are  needed  to  support 
U.S.  food-use  registrations.  For  import 
tolerances,  EPA  applies  these  data 
requirements  on  a  case-by-case  basis  to 
account  for  specific  growing  conditions 
in  foreign  coimtries.  (See  40  CFR  part 
158  for  EPA's  data  requirements  to 
support  domestic  use  of  a  pesticide  and 
the  establishment  and  maintenance  of  a 
tolerance.  EPA  is  developing  a  guidance 
dociunent  concerning  data  requirements 
for  import  tolerance  support.  This 
guidance  will  be  made  available  to 
interested  persons).  In  most  cases,  EPA 
requires  residue  chemistry  data  (crop 
field  trials)  that  are  representative  of 
growing  conditions  in  exporting 
countries  in  the  same  manner  that  EPA 
requires  representative  residue 
chemistry  data  from  different  U.S. 
regions  to  support  domestic  \ise  of  a 
pesticide  and  any  resulting  tolerance(s) 
or  exemption(s).  Good  Laboratory 
Practice  (GLP)  requirements  for  studies 
submitted  in  support  of  tolerances  and 
exemptions  for  import  purposes  only 
are  the  same  as  for  domestic  purposes; 
i.e.,  the  studies  are  reqxiired  to  either 
fully  meet  GLP  standards,  or  have 
sufficient  justification  presented  to 
show  that  deviations  from  GLP 
requirements  do  not  significanUy  affect 
the  results  of  the  studies. 

Vn.  Which  Pesticides  Are  Covered  by 
this  Action? 

The  following  pesticides  are  covered 
by  this  proposed  rule: 

1.  Basic  zinc  sidfete  is  a  fungicide 
used  to  control  blight,  brown  rot,  leaf 
spot,  and  scab.  It  was  manufactured  by 
I^C  Corp.  Agricultural  Products  (koup. 
Griffin  Corp.,  Marzone  Inc.,  Puregro  Co., 
Solaris  Group  of  The  Monsanto  Co., 
Sureco  Inc.,  Tifchem  I^roducts  Inc.,  and 
W.R.  Grace  and  Company. 

2.  Coumaphos  [0,0-Diethyl  0-(3- 
chloro-4-methyI-2-oxo-2H-l- 
benzopyran-7-yl)  phosphorothioate], 
trade  names  CO-Ral,  Ba)rmix,  Bay  21/ 
199,  Muscatox,  Asimtol,  Ent-17957, 
Resitox,  is  an  organophosphate 
insecticide  used  for  control  of  a  wide 
variety  of  livestock  insects,  including 
catde  grubs,  screw  worms,  lice,  scabies, 
flies,  and  ticks.  It  is  used  against 
ectoparasites,  which  are  insects  that  live 
on  the  outside  of  host  animals  such  as 
sheep,  goats,  horses,  pigs,  and  poultry. 
It  is  added  to  cattle  and  poultry  feed  to 
control  the  development  of  fly  larvae 
that  breed  in  manure.  It  is  manufactiu«d 
by  Bayer  Corporation. 

3.  Dalapon  (2,2-dichloropropionic 
acid,  trade  names  Dalapon  85  and  GX 
Dalapon)  is  an  herbicide  used  to  control 
Bermuda  grass,  oxtails,  Johnson  grass, 
quackgrass,  and  other  perennial  and 


annual  grasses,  as  well  as  cattails  and 
rushes.  It  was  manufoctiired  by  Aceto 
Agricultiue  Chemicals  Corp.  and  by 
Garden  Exchange  Ltd. 

4.  Ethoprop  (O-ethyl  S,S-dipropyl 
phosphorodithioate,  trade  name  Mocap) 
is  a  nematocide  and  insecticide  used  to 
control  aphids,  beetles,  billbugs,  grubs, 
nematodes,  rootworms,  weevils,  and 
wireworms.  It  is  manufactured  by 
Rhone-Poulenc  AG  Company. 

5.  Ethyl  formate  is  a  food  additive 
used  to  control  the  flour  beeUe,  Indian 
meal  moth,  and  raisin  moth.  It  was 
manufactured  by  Coast  Laboratories  and 
by  International  Minerals  and  Chemical 
Corporation. 

6.  Fluchloralin  (N-(2-chloroethyI)-l- 
a,a,a-trifluoro-2 ,6-dinitro-N-propy  1-p- 
toluidine,  trade  name  Basalin)  is  a 
selective  herbicide  used  to  control 
broadleaf  weeds,  crabgrass,  oxtails, 
goosegrass,  Johnson  grass,  and  pigweed. 
It  was  maniifactiued  by  BASF 
Corporation. 

7.  O-Ethyl  S-phenyl 
ethylphosphonodithioate  (Fonofos, 
trade  names  Djrfonate,  N-2790,  Ent- 
25,796,  Stauffer  N-2790)  is  a  soil 
applied  organophosphate  insecticide.  It 
was  manufactiued  by  Zeneca  Ag 
Products. 

8.  Glyodin  (2-heptadecyl-2- 
imidazoline  acetate  or  2-heptadecyl-2- 
imidazoline  (base))  is  a  fungicide  used 
to  control  bladt  rot,  black  spot,  brown 
rot,  leaf  spot,  powdery  mildew,  scab, 
and  sooty  blotch.  It  was  manufactiued 
by  Agway  Inc.,  Grower  Service  Corp., 
and  Union  Carbide  Corporation. 

9.  Hydrogen  cyanide  is  an  insecticide 
and  rodenticide  fumigant  used  to 
control  beeties,  cockroaches, 
mealworms,  mice,  moths,  rats,  and 
weevils.  It  was  manufactured  by 
Degesch  America,  Inc.  and  by  Fumico 
Incorporated. 

10.  Manganous 
dimethyldithiocarbamate  (manam,  trade 
names  Fundex,  Tricarbamix,  and 
Niagara  niacide)  is  a  fungicide  used  to 
control  leaf  spot,  rust  and  scab.  It  was 
manufactured  by  Aceto  Agriculture 
Chemicals  Corp.,  ELF  Atochem  North 
America  Inc.,  and  FMC  Corp. 
Agriodtiual  Products  Group. 

11.  Metobromuron  (Ar-(4- 
bromophenyl)-N-methoxy-N- 
methyltuea)  is  a  selective  herbicide 
used  to  control  barnyard  grass, 
carpetweed,  chickweed,  crabgrass,  goose 
grass,  pigweed,  and  ragweed.  It  was 
manu&tctiued  by  Aceto  Agriculture 
Chemicals  Corporation. 

12.  iV,N-dimethylpiperidinium 
chloride  (mepiquat  chloride,  trade  name 
Pix)  is  a  plant  growth  regulator.  It  is 
manufactxired  by  BASF  Corporation. 


13.  Paraformaldehyde  (trade  names 
Flomor,  Ma-pel,  Sapflo)  is  a  fungicide 
and  bacteriocide  used  to  control 
pathogenic  fungi,  pathogenic  bacteria, 
and  mold/mildew.  It  is  manufactured  by 
Lamb  Natural  Flow,  Inc.,  Sugar  Bush 
Supply  Co.,  and  Reynolds  Sugar  Bush 
Incorporated. 

14.  Paraquat  (trade  names  Cyclone, 
Gramoxone,  and  Siuefire)  is  a  herbicide 
used  to  control  a  broad  spectrum  of 
emerged  weeds.  It  is  manufactured  by 
Zeneca  Ag  Products. 

15.  Sesone  (sodium  2,4- 
dichlorophenoxyethyl  sulfate)  is  a 
herbicide  used  to  control  barnyard 
grass,  carpetweed,  chickweed,  crabgrass, 
foxtail,  and  pigweed.  It  was 
manufactvued  by  Landia  Chemical  Co. 
and  by  Tifchem  Products  Incorporated. 

Vm.  What  Action  Is  Being  Taken? 

This  notice  proposes  revocation  of  all 
FFDCA  tolerances  for  residues  of  the 
herbicides  dalapon,  40  CFR  180.150. 
185.1500,  and  186.1500;  fluchloralin, 
§  180.363;  metobromuron  §  180.250;  and 
sesone,  §  180.102;  the  fiingicides  basic 
zinc  sulfate,  §  180.244;  glyodin, 
§  180.124;  and  manganous 
dimethyldithiocarbamate,  §  180.161;  the 
insecticides  fonofos,  §  180.221;  and 
hydrogen  cyanide,  §  180.130;  and  the 
food  additive  ethyl  formate,  §  180.520; 
because  no  registered  uses  exist.  The 
registrations  for  these  pesticide 
chemicals  were  canceled  because  the 
registrant  failed  to  pay  the  required 
maintenance  fee  and/or  the  registrant 
voluntarily  canceled  all  registered  uses 
of  the  pesticide. 

For  the  following  pesticides,  certain 
tolerances  for  specific  commodities  are 
proposed  to  be  removed. 

1.  Ethoprop.  The  following  tolerances 
for  residues  in  40  CFR  180.262(a)  on 
mushrooms;  soybeans;  soybeans,  forage; 
and  soybeans,  hay  are  being  proposed 
for  revocation  for  Ethoprop  because  uses 
no  longer  exist  for  mushrooms,  and  the 
registrant  voluntarily  canceled  the 
soybean  uses. 

2.  Paraformaldehyde.  The 
paraformaldehyde  tolerance  in  40  CFR 
185.4650  for  residues  in  maple  syrup  is 
being  proposed  for  revocation  because 
the  use  was  voluntarily  canceled  by  the 
registrant. 

3.  Coumaphos.  The  tolerances  in  40 
CFR  180.189  for  residues  of  coumaphos 
for  residues  on  eggs;  poultry,  fat; 
poultry,  meat  byproducts(mbyp);  and 
poult^,  meat  are  being  proposed  for 
revocation  because  these  uses  were 
voluntarily  canceled  by  the  registrant. 

4.  N,N-aimethylpiperidinium 
chloride.  This  notice  also  proposes 
revocation  of  FFDCA  tolerances  in  40 
CFR  180.384  for  residues  of  the  plant 
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growth  regiilator  N,N- 
dimethylpiperidinium  chloride 
(mepiquat  chloride)  in  or  on  cotton, 
forage  because  it  is  no  longer  considered 
a  significant  livestock  feed  item. 
Tolerances  on  eggs;  milk;  poultry,  fat; 
poultry,  mbyp;  poultry,  meat  are  being 
proposed  for  revocation  because  there  is 
no  reasonable  expectation  of  finite 
residues  and  therefore  a  tolerance  is 
unnecessary  (40  CFR  180.6(b)).  The 
tolerance  for  cottonseed  meal  is  being 
revoked  because  it  will  be  covered 
within  the  reassessed  raw  agricultural 
commodities  tolerance. 

5.  Paraquat.  EPA  proposes  to  revoke 
the  tolerances  for  rye  grain  and  oat  grain 
in  40  CFR  180.205(a)  because  no 
registered  uses  exist.  The  Agency 
proposes  to  revoke  the  tolerances  for 
poultry,  fat;  meat;  and  poultry,  mbyp  in 
40  CFR  180.205(a)  because  data  indicate 
that  no  residues  are  expected.  The 
statement  of  policy  is  given  in  40  CFR 
180.6(a)(3).  In  such  cases,  the  Agency 
proposes  to  revoke  the  existing 
tolerances  because  they  are 
unnecessary.  Also,  the  Agency  proposes 
to  revoke  the  tolerances  for  bean  straw; 
hops,  besh;  hop  vines;  lentil,  hay; 
peanut,  vines;  and  simflower,  seed  hulls 
in  40  CFR  180.205(a)  because  they  are 
no  longer  considered  raw  agriodtural 
commodities. 

It  is  EPA's  general  practice  to  propose 
revocation  of  those  tolerances  for 
residues  of  pesticide  chemicals  for 
which  there  are  no  active  registrations. 
These  revocations  will  become  final 
unless  any  person  in  commenting  on  the 
proposal  demonstrates  a  need  for  the 
tolerance  to  cover  residues  in  or  on 
imported  commodities  or  domestic 
commodities  legally  treated. 

IX.  When  Do  These  Actions  Become 
EfGective? 

EPA  proposes  that  these  actions 
become  effective  90  days  following 
publication  of  a  final  rule  in  the  Federal 
Register.  EPA  is  proposing  this  effective 
date  because  EPA  believes  that  by  this 
date  all  existing  stocks  of  pesticide 
products  labeled  for  the  uses  associated 
with  the  tolerpnces  proposed  for 
revocation  will  have  been  exhausted  for 
more  than  1  year;  giving  ample  time  for 
any  treated  fresh  produce  to  clear  trade 
channels.  Therefore,  EPA  believes 
revocation  after  a  90-day  period  should 
be  reasonable.  However,  if  EPA  is 
presented  with  information  that  there 
are  existing  stocks  still  available  for  use 
and  that  information  is  verified,  EPA 
will  consider  extending  the  expiration 
date  of  the  tolerance.  If  you  have 
comments  regarding  existing  stocks  and 
whether  the  effective  date  accounts  for 
these  stocks,  please  submit  conmients  as 


described  in  Unit  FV  of  the 
SUPPLEMENTARY  INFORMATION 
section  of  this  notice. 

Any  commodities  listed  in  the 
regulatory  text  of  this  notice  that  are 
treated  with  the  pesticides  subject  to 
this  notice,  and  that  are  in  the  channels 
of  trade  following  the  tolerance 
revocations,  shall  be  subject  to  FFDCA 
section  408(1  ){5),  as  established  by 
FQPA.  Under  this  section,  any  residue 
of  these  pesticides  in  or  on  such  food 
shall  not  render  the  food  ad\ilterated  so 
long  as  it  is  shown  to  the  satisfaction  of 
FDA  that,  (1)  the  residue  is  present  as 
the  result  of  an  application  or  use  of  the 
pesticide  at  a  time  and  in  a  manner  that 
was  lawful  imder  FIFRA,  and  (2)  the 
residue  does  not  exceed  the  level  that 
was  authorized  at  the  time  of  the 
application  or  use  to  be  present  on  the 
food  imder  a  tolerance  or  exemption 
from  tolerance.  Evidence  to  show  that 
food  was  lawfully  treated  may  include 
records  that  verify  the  dates  that  the 
pesticide  was  applied  to  such  food. 

X.  What  Can  I  Do  If  I  Wish  the  Agency 
to  Maintain  a  Tolerance  That  the 
Agency  Proposes  to  Revoke? 

In  addition  to  submitting  comments 
in  response  to  this  proposed  rule,  you 
may  also  submit  an  objection.  EPA 
subsequentiy  issues  a  final  rule  after 
considering  the  comments  that  are 
submitted  in  response  to  this  notice.  If 
you  fail  to  file  an  objection  to  the  final 
rule  within  the  time  period  specified, 
you  will  have  waived  the  right  to  raise 
any  issues  resolved  in  the  final  rule. 
After  the  specified  time,  the  issues 
resolved  in  the  final  rule  cannot  be 
raised  again  in  any  subsequent 
proceedings. 

This  proposal  provides  60  days  for 
any  interested  person  to  demonstrate  a 
need  for  retaining  a  tolerance,  if 
retention  of  the  tolerance  will  meet  the 
tolerance  standard  established  imder 
FQPA.  If  EPA  receives  a  comment  to 
that  effect,  EPA  will  not  proceed  to 
revoke  the  tolerance  immediately. 
However,  EPA  will  take  steps  to  ensure 
the  submission  of  any  needed 
supporting  data  and  will  issue  an  order 
in  the  Federal  Register  imder  FFDCA 
section  408(f)  if  needed.  The  order 
would  specify  the  data  needed,  the  time 
frames  for  its  submission,  and  would 
require  that  within  90  days  some  person 
or  persons  notify  EPA  that  they  will 
submit  the  data.  If  the  data  are  not 
submitted  as  required  in  the  order,  EPA 
will  take  appropriate  action  under 
FIFRA  or  FFDCA. 


XI.  How  Do  the  Regulatory  Assessment 
Requirements  Apply  to  this  Action? 

A.  Is  this  a  "Significant  Regulatory 
Action"? 

No.  Under  Executive  Order  12866, 
entiUed  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
this  action  is  not  a  "significant 
regulatory  action."  The  Office  of 
Management  and  Budget  (OMB)  has 
determined  that  tolerance  actions,  in 
general,  are  not  "significant"  unless  the 
action  involves  the  revocation  of  a 
tolerance  that  may  result  in  a  substantial 
adverse  and  material  affect  on  the 
economy.  In  addition,  this  action  is  not 
subject  to  Executive  Order  13045, 
entiUed  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
because  this  action  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Nonetheless,  environmental 
health  and  safety  risks  to  children  are 
considered  by  the  Agency  when 
determining  appropriate  tolerances. 
Under  FQPA,  E3PA  is  required  to  apply 
an  additional  10-fold  safety  factor  to  risk 
assessments  in  order  to  ensure  the 
protection  of  infants  and  children 
unless  reliable  data  supports  a  different 
safety  factor. 

B.  Does  this  Action  Contain  Any 
Reporting  or  Recordkeeping 
Requirements? 

No.  This  action  does  not  impose  any 
information  collection  requirements 
subject  to  OMB  review  or  approval 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.). 

C.  Does  this  Action  Involve  Any 
"Unfunded  Mandates"? 

No.  This  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 

D.  Do  Executive  Orders  12875  and 
13084  Require  EPA  to  Consult  with 
States  and  Indian  Tribal  Govenunents 
Prior  to  Taking  the  Action  in  this 
Notice? 

No.  Under  Executive  Order  12875, 
entitied  Enhancing  Intergovernmental 
Partnerships  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local  or 
tribal  government,  iinless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
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and  Budget  (OMB)  a  description  of  tiie 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
conununications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unfunded  mandates." 

Today's  proposed  rule  does  not  create 
an  imfunded  Federal  mandate  on  State, 
local  or  tribal  govermnents.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  proposed  rule. 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regiilation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
govermnents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities." 

Today's  proposed  rule  does  not 
significantly  or  imiquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 

E.  Does  this  Action  Involve  Any 
Environmental  Justice  Issues? 

No.  This  proposed  rule  does  not 
involve  special  considerations  of 


environmental-justice  related  issues 
pursuant  to  Executive  Order  12898, 
entitled  "Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations"  (59  FR  7629,  February  16, 
1994). 

F.  Does  this  Action  Have  a  Potentially 
Significant  Impact  on  a  Substantial 
Number  of  Small  Entities? 

No.  The  Agency  has  certified  that 
tolerance  actions,  including  the 
tolerance  actions  in  this  document,  are 
not  likely  to  result  in  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
The  factual  basis  for  the  Agency's 
determination,  along  with  its  generic 
certification  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  appears  at  63  FR 
55565,  October  16. 1998  (FRL-6035-7). 
This  generic  certification  has  been 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

G.  Does  this  Action  Involve  Technical 
Standards? 

No.  This  tolerance  action  does  not 
involve  any  technical  standards  that 
would  require  Agency  consideration  of 
voluntary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Pub.  L.  104-113, 
Section  12(d)  (15  U.S.C.  272  note). 
Section  12(d)  directs  EPA  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  othenvise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies.  The 
NTTAA  requires  EPA  to  provide 
Congress,  through  OMB,  explanation 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards.  EPA  invites  public 
comment  on  this  conclusion. 

H.  Are  There  Any  International  Trade 
Issues  Raised  by  this  Action? 

These  revocations  will  not  become 
final  if  comments  are  received  which 
demonstrate  the  need  to  maintain  the 
tolerance  to  cover  residues  in  or  on 
imported  conunodities.  However,  data 
must  be  submitted  that  support  the 
continued  tolerance.  The  U.S.  EPA  is 
developing  guidance  concerning  data 
requirements  for  import  tolerance 
support.  This  guidance  will  be  made 
available  to  interested  persons. 


/.  Is  this  Action  Subject  to  Review  under 
the  Congressional  Review  Act? 

No.  This  action  is  not  a  final  rule. 
Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  11  of  Pub.  L.  104-121,  110 
Stat.  847],  only  final  rules  must  be 
submitted  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  in  the 
Federtd  Register. 

List  of  Subiects 

40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  185 

Environmental  Protection,  Food 
additives.  Pesticide  and  pest.  -v 

40  CFR  Part  186 

Environmental  Protection,  Animal 
feeds.  Pesticide  and  pest. 

Dated:  March  31, 1999. 

Lois  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
parts  180,  185  and  186  be  amended  as 
follows: 

PART  18(HAMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a  and  371. 

§§180.102, 180.124, 180.130, 180.150, 
and  180.161  [Removed] 

b.  By  removing  §§  180.102. 180.124, 
180.130, 180.150  and  180.161. 

c.  Section  180.189  is  revised  to  read 
as  follows: 

§  180.189    Coumaphos;  toleranc«s  for 
UMidues. 

Tolerances  for  residues  of  the 
insecticide  coumaphos  (0,0-diethyl  0-3- 
chloro-4-methyl-2-oxo-  2H-1- 
benzopyran-7-yl  phosphorothioate  and 
its  oxygen  analog  (0,0-diethyl  0-3- 
chloro-4-methyl-2-oxo-  2H-1- 
benzopyran-7-yl  phosphate)  in  or  on 
raw  food  commodities  as  follows: 


Commodity 

Parts  per 
mJHion 

Caffle,  fat 

Cattle,  meat 

1.0 
1.0 
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Commodity 


Cattle,  mixfp  

Goat,  fat 

Goat,  meat 

Goat,  mbyp 

Hog,  fat 

Hog,  meat 

Hog,  mbyp  

Horse,  fat 

Horse,  meat 

Horse,  mbyp  

Milk,  fat  (=n  in  whote  milk) 

Sheep,  fat 

Sheep,  meat  

Sheep,  mbyp  


Parts  per 
million 


1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
0.5 
1.0 
1.0 
1.0 


§180.205  [Amended] 

d.  By  removing  firom  §  180.205(a), 
Paraquat,  the  entries  for  bean  straw; 
hops,  fresh;  hop  vines;  lentil,  hay;  oat 
grain;  peanut,  vines;  poultry,  fat; 
poultry,  meat;  poultry,  mbyp;  rye  grain, 
and  simflower,  seed  hulls. 

§§180.221, 180.244,  and  180.250 
[Removed] 

e.  By  removing  §§  180.221,  180.244, 
and  180.250. 

§180.262  [Amended] 

f.  By  removing,  from  §  180.262(a), 
Ethoprop;  tolerances  for  residues,  the 
entry  for  mushrooms. 

§  180.363  [Removed] 

g.  By  removing  §  180.363. 

§180.384  [Amended] 

h.  By  removing  from  §  180.384(a), 
N,N-dimethylpiperidinium  chloride; 
tolerances  for  residues,  the  entries  for 
cotton  forage;  cottonseed;  cottonseed 
meal;  eggs;  milk;  poultry,  fat;  poultry, 
mbyp;  and  poultry,  meat 

§  180.520  [Removed] 

i.  By  removing  §  180.520. 
PART  185— (AMENDED] 

1.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a.  348. 

§§185.1500  and  185.4650  [Removed] 

b.  By  removing  §§  185.1500  and 
185.4650. 

PART  186— {AMENDED] 

1.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  342.  348.  and  371. 


§§186.1500  [Removed] 

b.  By  removing  §  186.1500. 

[FR  Doc.  99-8635  Filed  4-6-99;  8:45  am] 
BILLING  COOE  6S60-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[IB  Docket  No.  99-81;  RM-9328;  FCC  99- 
50] 

The  Establishment  of  Policies  and 
Service  Rules  for  the  Mobile  Satellite 
Service  in  the  2  GHz  Band 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Communications 
Commission  (FCC)  proposes  to  amend 
the  regulations  covering  the  1.6/2.4  GHz 
Mobile  Satellite  Service  (MSS)  to 
incorporate  the  rules  for  the  2  GHz  MSS 
in  a  Notice  of  proposed  rulemaking 
(Notice).  The  Notice  also  seeks  comment 
on  non-service  link  issues,  service  rules, 
and  frequency  coordination.  The  actions 
are  necessary  to  establish  service  rules 
for  the  2  GHz  MSS  and  to  obtain  public 
comment  on  policies  for  the  2  GHz 
MSS.  The  effect  of  amending  the 
existing  1.6/2.4  GHz  MSS  rules  to 
incorporate  the  2  GHz  MSS  is  to 
simpUfy  and  harmonize  the  rules  for 
these  types  of  satellite  services  in  the 
Commission's  rules. 
DATES:  Submit  comments  on  or  before 
Jime  24, 1999  and  submit  reply 
comments  on  or  before  July  26, 1999. 

ADDRESSES:  Office  of  the  Secretary, 
Federal  Communications  Commission, 
445  Twelfth  Street,  S.W.,  Washington, 
D.C.  20554.  Comments  may  be  filed 
using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings,  63  FR  24121  (May  1, 1998). 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
niunber  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  then  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 


electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <yoiu-  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Alex  Rojrtblat, 
202-418-7501;  Legal  Information:  Chris 
Murphy,  202-418-2373  or  Howard 
Griboff,  202-418-0657. 
SUPPLEMENTARY  INFORMATION: 

1.  The  Commission  is  authorized  to 
conduct  this  rulemaking  pursuant  to  its 
statutory  authority  contained  in  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  303(v).  The 
Notice  proposes  to  grant  in  part  the 
Petition  for  Expedited  Rulemaking  (RM- 
9328)  filed  by  ICO  Services  Limited, 
which  requests  that  the  Commission 
establish  service  rules  for  the  2  GHz 
mobile  satellite  service  by  amending  the 
existing  Big  LEO  mobile  satellite  service 
rules  rather  than  by  developing  an 
entirely  new  set  of  rules.  The  Notice 
also  proposes  not  to  adopt  financial 
qualification  entry  criteria  because  all  of 
the  proposed  systems  can  be 
accommodated  in  the  available 
spectnun.  The  Notice  proposes  four 
main  spectrum  assignment  options.  The 
first  is  a  "flexible  band  arrangement" 
that  would  grant  each  system  2.5  MHz 
in  uplink  and  downlink  spectrum, 
group  systems  in  segments  based  on  the 
particular  technology  used,  and  provide 
expansion  spectrum  between  the 
assigned  segments  for  additional  system 
requirements.  The  second  proposes  a 
"negotiated  entry"  approach  that  would 
license  all  the  applicants  across  the 
entire  band  and  leave  it  to  them  to 
coordinate  their  operations  with  the 
Commission  being  available  to  resolve 
disputes.  The  third  and  fourth  options, 
respectively,  are  a  "traditional  band 
arrangement"  in  which  the  spectrum 
woidd  be  divided  equally  among  the 
applicants,  and  a  proposal  to  auction 
licenses  in  the  event  that  none  of  the 
preceding  three  options  is  viable.  The 
Notice  also  asks  commenters  to  propose 
different  spectnnn  assignment 
alternatives  or  whether  there  are  other 
viable  approaches  or  combinations  to 
sharing  this  spectrum. 

2.  The  Notice  reviews  each  proposed 
service  rule  and  seeks  comment  on 
specific  proposals  for  applying  the  rules 
to  the  2  GHz  MSS.  For  instance,  the 
Notice  seeks  comment  on  the 
appropriate  license  term  for  2  GHz  MSS 
systems  and  whether  they  should  be 
required  to  build  their  systems  with 
public  safety  capabilities  such  as 
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position  determination  and  automatic 
number  identification.  The  Notice  also 
requests  commenters  to  address  the 
need  for  service  to  rural  and  unserved 
areas,  including  Indian  reservations,  in 
their  comments,  and  the  role  that  these 
new  systems  can  play  in  meeting  this 
need.  Specifically,  the  Notice  asks 
commenters  to  address  whether  one 
criterion  for  resolution  of  expansion 
band  coordination  disputes  should  be 
whether  a  licensee  is  providing  service 
to  imserved  areas,  or  whether  licensees 
should  be  granted  extensions  of  system 
implementation  milestones  if  they  will 
provide  service  to  imserved 
communities. 

3.  In  addition,  the  Notice  seeks 
comment  whether  and  how  orbital 
debris  mitigation  practices  should  be 
applied  to  2  GHz  mobile  satellite 
systems.  The  Notice  also  seeks  comment 
on  out-of-band  emission  requirements 
and  incorporating  the  Global  Mobile 
Personal  Communications  Service  and 
handset  roaming  authorization 
procediires  addressed  in  a  rulemaking 
recently  adopted  by  the  Commission  (IB 
Docket  No.  99-67,  FCC  99-37  (released 
March  5, 1999}'.  Moreover,  the  Notice 
acknowledges  relocation  issues 
associated  with  the  authorization  of  the 
2  GHz  MSS  and  offers  commenters  an 
opportunity  to  address  any  in-band 
sharing  issues,  particularly  as  they  may 
affect  the  Commission's  choice  of 
assignment  methods  in  this  proceeding. 
Finally,  the  Notice  seeks  input  on 
international  coordination  of  the  U.S.  2 
GHz  MSS  band  arrangement.  In  this 
regard,  the  Notice  seeks  input  on  ways 
the  U.S.  band  arrangement  could 
achieve  compatibility  with  the  existing 
European  2  GHz  MSS  band 
arrangement. 

Initial  Regulatory  Flexibility  Analysis 

P\irsuant  to  the  Regulatory  Flexibility 
Act  of  1990,  5  U.S.C.  601-612,  (RFA)  as 
amended  by  the  Contract  with  America 
Advancement  Act  of  1996,  Public  Law 
No.  104-121,  110  Stat.  847,  the 
Commission's  Initial  Regulatory 
Flexibility  Analysis  with  respect  to  this 
Notice  of  Proposed  Rulemaking  is  as 
follows: 

Reason  for  and  Objectives  of  the 
Proposed  Rule:  This  Notice  of  Proposed 
Rulemaking  (Notice)  seeks  comment  on 
various  proposals  for  creating  a 
spectrum  assignment  approach  that 
would  accommodate  all  proposed  2  GHz 
MSS  systems  and  provi(te  service  to 
consumers  as  quickly  as  possible.  This 
Notice  also  seeks  conunent  on  proposals 
for  service  rules  to  apply  to  2  GHz  MSS 
systems.  These  actions  are  necessary  for 
the  Commission  to  evaluate  these 
proposals  and  seek  comment  from  the 


public  on  any  other  alternatives.  The 
objective  of  tiiis  proceeding  is  to  assign 
the  2  GHz  MSS  spectrum  in  an  efficient 
manner  and  create  rules  to  ensure 
systems  implement  their  proposals  in  a 
maimer  that  serves  the  public  interest. 
We  believe  that  adoption  of  the 
proposed  rules  vail  reduce  regulatory 
burdens  and,  with  minimal  disruption 
to  existing  permittees  and  licensees, 
result  in  &e  continued  development  of 
2  GHz  MSS  and  other  satellite  services 
to  the  public. 

Legal  Basis:  This  Notice  is  adopted 
pursuant  to  Sections  1, 4(i),  303(r), 
303(v),  307,  309(a),  309(j).  310,  319(d), 
321(b),  332,  359  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C.  151, 
154(i),  303(r),  303(v),  307,  309(a),  309(j). 
310,  319(d),  321(b),  332,  359  and  5 
U.S.C.  553  of  the  Administrative 
Procedures  Act. 

Description  and  Estimate  of  Small 
Entities  Subject  to  the  Rules:  The 
Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
geostationary  or  non-geostationary  orbit 
fixed-satellite  or  mobile  satellite  service 
operators.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  imder  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  Communications  Services,  Not 
Elsewhere  Classified.  This  definition 
provides  that  a  small  entity  is  one  with 
$11.0  million  or  less  in  annual  receipts. 
According  to  Census  Bureau  data,  there 
are  848  firms  that  fall  under  the  category 
of  Communications  Services,  Not 
Elsewhere  Classified  which  could 
potentially  fall  into  the  2  GHz  MSS 
category.  Of  those,  approximately  775 
reported  aimual  receipts  of  $11  million 
or  less  and  qualify  as  small  entities.  The 
rules  proposed  in  this  Notice  apply  only 
to  entities  providing  2  GHz  mobile 
satellite  service.  Small  businesses  may 
not  have  the  financial  ability  to  become 
2  GHz  MSS  system  operators  because  of 
the  high  implementation  costs 
associated  with  satellite  systems  and 
services.  At  least  one  of  the  2  GHz  MSS 
applicants  may  be  considered  a  small 
business  at  this  time.  We  expect, 
however,  that  by  the  time  of 
implementation  it  will  no  longer  be 
considered  a  small  business  due  to  the 
capital  requirements  for  launching  and 
operating  its  proposed  system.  Since 
there  is  limited  spectrum  and  orbital 
resources  available  for  assignment,  we 
estimate  that  no  more  than  9  entities 
will  be  approved  by  the  Commission  as 
operators  providing  these  services. 
"Therefore,  because  of  the  high 
implementation  costs  and  the  limited 
spectrum  resoiut:es,  we  do  not  believe 
that  small  entities  will  be  impacted  by 
this  rulemaking  to  a  great  extent. 


Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements:  The 
proposed  action  in  this  Notice  would 
affect  those  entities  applying  for  2  GHz 
MSS  space  station  and  earth  station 
authorizations  and  those  appljring  to 
participate  in  assignment  of  2  GHz  MSS 
spectrum.  In  the  case  where  there  is  not 
any  mutual  exclusivity,  applicants  will 
be  required  to  follow  the  streamlined 
application  procedures  of  part  25  for 
space  and  earth  station  licenses  by 
submitting  the  information  required  by 
Form  312,  where  applicable.  In  the  case 
where  there  is  mutual  exclusivity 
between  applicants  for  authorizations 
and  spectrum  reservations  in  the  case  of 
letter  of  intent  filers,  the  competitive 
bidding  rules  of  part  1  will  be  used  to 
determine  the  licensee  and/or  spectrum 
designee.  If  auctions  are  required, 
applicants  and  letter  of  intent  filers  will 
have  to  comply  with  the  requirement  to 
file  a  short-form  (FCC  Form  175). 
Completion  of  short-form  FCC  Form  175 
to  participate  in  an  auction  is  not 
estimated  to  be  a  significant  economic 
burden  for  these  entities.  The  action 
proposed  will  also  affect  auction 
winners  in  that  it  will  require  them  to 
submit  a  long  Form  312  application  for 
authorization.  Submission  of  Form  312 
will  be  required  by  all  2  GHz  MSS 
applicants  and  letter  of  intent  filers 
whether  selected  through  the 
competitive  bidding  process  or  not. 

Federal  Rules  that  Overlap.  Duplicate 
or  Conflict  with  These  Proposed 
Requirements:  None.  One  of  the  main 
objectives  of  the  Notice  is  to  eliminate 
any  existing  overlap  or  duplication  of 
rules  between  the  2  GHz  MSS  and  other 
satellite  services. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered:  In 
developing  the  proposals  contained  in 
this  Notice,  we  have  attempted  to 
minimize  the  burdens  on  all  entities  in 
order  to  allow  maximum  participation 
in  the  2  GHz  MSS  market  while 
achieving  our  other  objectives.  We  seek 
comment  on  the  impact  of  our  proposals 
on  small  entities  and  on  any  possible 
alternatives  that  could  minimize  the 
impact  of  our  rules  on  small  entities.  In 
particular,  we  seek  comment  on 
alternatives  to  the  reporting, 
recordkeeping,  and  other  compliance 
requirements  discussed  above.  Written 
comments  are  requested  on  this  Initial 
Regulatory  Flexibility  Analysis.  These 
comments  must  be  filed  in  accordance 
with  the  same  filing  deadlines  set  for 
comments  on  the  other  issues  in  this 
Notice  of  Proposed  Rulemaking,  but 
they  must  have  a  separate  and  distinct 
heading  designating  them  as  responses 
to  the  Regulatory  Flexibility  Analysis. 
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The  Public  Affairs,  Reference 
Operations  Division,  shall  send  a  copy 
of  this  Notice  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
Section  603(a)  of  the  Regulatory 
Flexibility  Act. 

Comments  are  solicited:  Written 
comments  are  requested  on  this  Initial 
Regulatory  Flexibility  Analysis.  These 
comments  must  be  filed  in  accordance 
with  the  same  filing  deadlines  set  for 
comments  on  the  other  issues  in  this 
Notice  of  Proposed  Rulemaking,  but 
they  must  have  a  separate  and  distinct 
heading  designating  them  as  responses 
to  the  Regulatory  Flexibility  Analysis. 

List  of  Subiects  in  47  CFR  Part  25 

Satellites. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 
[FR  Doc.  99-8510  Filed  4-6-99;  8:45  am] 

MLUNG  CODE  «71»-«1-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171, 177, 178, 180 
[Docket  No.  RSPA-97-2718  (Hiyi-225A)] 
RIN  2137-A007 

Hazardous  IMaterials:  Revision  to 
Regulations  Governing  Transportation 
and  Unloading  of  Liquefied 
Compressed  Gases 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  Negotiated 
Rulemaking  Committee  Meeting. 

summary:  RSPA  gives  notice  of  a 
negotiated  rulemaking  advisory 
committee  (the  Committee)  meeting  for 
May  4-5, 1999.  This  notice  is  issued  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act.  The 
purpose  of  this  meeting  is  for  the 
Committee  to  negotiate  the  content  of  a 
final  rule  to  be  issued  by  RSPA.  The 
final  rule  will  address  requirements  for 
alternative  safety  standards  for 
preventing  and  mitigating  unintentional 
releases  of  hazardous  materials  during 
the  unloading  of  cargo  tank  motor 
vehicles  in  liquefied  compressed  gas 
service.  The  public  is  invited  to  attend; 
an  opportunity  for  members  of  the 
public  to  make  oral  presentations  will 
be  provided  if  time  permits. 
DATES:  The  May  4-5, 1999  meeting  is 
scheduled  from  8:30  a.m.  to  4  p.m. 


ADDRESSES:  The  meeting  will  take  place 
at  the  Department  of  Transportation, 
Room  6244-6248, 400  Seventh  Street, 
SW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Karim  or  Susan  Gorsky,  (202) 
366-8553,  Office  of  Hazardous  Materials 
Standards,  Research  and  Special 
Programs  Administration,  Department 
of  Transportation.  Facilitator:  Philip  J. 
Harter,  The  Mediation  Consortium, 
(202) 887-1033. 

SUPPLEMENTARY  INFORMATION:  On  March 
22, 1999,  RSPA  published  in  the 
Federal  Register  a  notice  of  proposed 
rulemaking  (64  FR  13856) 
recommending  alternative  safety 
standards  for  preventing  and  mitigating 
imintentional  releases  of  hazardous 
materials  diuing  the  unloading  of  cargo 
tank  motor  vehicles  in  liquefied 
compressed  gas  service.  This  proposed 
rule  was  developed  through  consensus 
by  the  Committee.  The  Committee  was 
established  to  develop 
recommendations  for  alternative  safety 
standards  for  preventing  and  mitigating 
unintentional  releases  of  hazardous 
materials  during  the  unloading  of  cargo 
tank  motor  vehicles  in  liquefied 
compressed  gas  service.  Meeting 
summaries  and  other  relevant  materials 
are  placed  in  the  public  docket  and  can 
be  accessed  through  (http:// 
dms.dot.gov). 

Issued  in  Washington,  DC,  on  April  2, 
1999,  under  authority  delegated  in  49  CFR 
Part  1. 

Thomas  G.  Allan, 

Acting  Director,  Office  of  Hazardous 
Materials  Standards,  Research  and  Special 
Programs  Administration. 
(FR  Doc.  99-8629  Filed  4-6-99;  8:45  am] 

BILLING  CODE  4»10-«0-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192  and  195 

[Docket  No.  RSPA-98-4733;  Notice  1] 
RIN2137-AD25 

Pipeline  Safety:  Gas  and  Hazardous 
Liquid  Pipeline  Repair 

agency:  Research  and  Special  Programs 

Administration  (RSPA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  We  are  proposing  to  adopt  a 
safety  performance  standard  for  the 
repair  of  corroded  or  damaged  steel  pipe 
in  gas  or  hazardous  liquid  pipelines. 
Because  present  safety  standards  specify 
particular  methods  of  repair,  operators 


must  get  approval  from  government 
regulators  to  use  innovative  repair 
technologies.  The  proposed  standard 
would  encourage  technological 
innovations  and  reduce  repair  costs 
vtrithout  reducing  safety. 
DATES:  Submit  written  comments  by 
Jime  7, 1999. 

ADDRESSES:  All  comments  shoiUd 
identify  the  docket  number  and  title  of 
this  action,  which  are  stated  above  in 
the  heading.  Comments  may  be  mailed 
or  delivered  to  the  Docket  Facility,  U.S. 
Department  of  Transportation,  Room 
#PL-401,  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001.  The 
original  and  two  copies  should  be 
submitted.  Persons  who  want 
confirmation  of  mailed  comments  must 
include  a  self-addressed  stamped 
postcard.  Comments  may  also  be  e- 
mailed  to  ops.comments@rspa.dot.gov 
in  ASCn  or  text  format.  The  Dockets 
Facility  is  open  from  10:00  a.m.  to  5:00 
p.m.,  Monday  through  Friday,  except  on 
Federal  holidays  when  the  facility  is 
closed. 

FOR  FURTHER  INFORMATION  CONTACT:  L. 
M.  Furrow  at  (202)366-4559  or 
furrowl@rspa.dot.gov.  Conmients  may 
be  read  on  the  internet  at  http:// 
dms.dot.gov.  General  information  about 
RSPA's  pipeline  safety  program  can  be 
obtained  at  http://ops.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Current  Pipeline  Repair  Safety 
Standards 

If  a  pipeline  operator  discovers  an 
unsafe  pipe  dent  during  the 
construction  of  a  steel  gas  transmission 
line  or  main  to  be  operated  at  20  percent 
or  more  of  specified  minimum  yield 
strength  (SMYS),  DOT  safety  standards 
require  that  the  operator  remove  the 
dent  by  cutting  out  the  damaged  piece 
of  pipe  as  a  cylinder  (49  CFR 
192.309(b)).  This  repair  requirement 
does  not  allow  operators  to  use  new  or 
more  innovative  technologies  to  repair 
the  dent. 

One  of  the  DOT  maintenance 
standards  for  steel  gas  transmission 
lines  operating  at  40  percent  or  more  of 
SMYS  similarly  disallows  the  use  of 
new  technologies  (49  CFR  192.713). 
Under  this  standard,  if  an  operator 
discovers  an  imperfection  or  damage  to 
pipe  that  impairs  the  serviceability  of 
the  line,  the  operator  must  either 
replace  the  pipe  or  repair  it  by  installing 
a  full  encirclement  split  sleeve  of 
appropriate  design.  Although  this 
standard  permits  operators  to  use  two 
widely-accepted  methods  of  pipe  repair, 
because  it  prescribes  methods  of  repair 
rather  than  what  the  repair  should 
accomplish,  the  standard  lacks 
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flexibility.  It  denies  operators  the 
opportiinity  to  take  advantage  of 
innovative  repair  methods.  It  also 
discourages  operators  from  developing 
new  repair  methods  that  may  be  more 
economical. 

Some  DOT  safety  standards  governing 
the  repair  of  corroded  pipe  also  lack 
flexibility:  If  a  gas  transmission  line  has 
a  large  area  of  general  corrosion  that  has 
reduced  the  pipe  wall  below  the 
thickness  required  for  the  maximum 
allowable  operating  pressure  (MAOP), 
the  corroded  pipe  must  be  replaced, 
unless  its  operating  pressure  is  reduced 
(49  CFR  192.485(a)).  In  gas  distribution 
pipelines,  such  corroded  pipe  must  be 
replaced  (49  CFR  192.487(a)).  In 
hazardous  liquid  or  carbon  dioxide 
pipelines,  such  pipe  must  be  replaced 
unless  the  operating  pressure  is  reduced 
(49  CFR  195.416(f)). 

All  these  repair  standards  were  based 
on  recommended  industry  practices  in 
vogue  over  30  years  ago.  The  1968 
edition  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  B31.8 
Code  was  the  basis  for  §§  192.309(b)  and 
192.713,  while  §§  192.485(a)  and 
192.487(a)  were  based  on  the  1969 
edition  of  the  National  Association  of 
Corrosion  Engineers  Standard  RP-01- 
69.  Section  195.416(f)  was  based  on  a 
comparable  provision  of  the  1966 
edition  of  the  ASME  B31.4  Code.  Since 
then,  the  DOT  standards  based  on  these 
practices  have  not  kept  pace  with 
changes  in  technology. 

Performance  Oriented  Standards  and 
Recent  Waivers 

For  steel  pipe  not  subject  to  repair 
restrictions  under  §§  192.309(b), 
192.485(a),  192.487(a),  192.713,  or 
195.416(f),  operators  may  and  do  use 
methods  besides  pipe  replacement  and 
split  sleeves  to  repair  corroded  or 
damaged  steel  pipe.  These  methods 
include  composite  pipe  wraps,  grinding, 
hot  tapping,  and  weld  deposition.  For 
example,  a  gouge  that  impairs  the 
serviceability  of  a  steel  gas  transmission 
line  operating  at  less  than  40  percent  of 
SMYS  is  not  covered  by  §  192.713.  This 
defect  would  be  subject  to  the  less 
restrictive  repair  requirement  of 
§  192.703(b),  which  allows  repair  by  any 
method  that  returns  the  pipe  to  a  safe 
condition. 

In  recent  years,  various  pipeline 
operators  have  sought  relief  from  the 
requirement  to  repair  high-stress  steel 
gas  transmission  lines  by  the  traditional 
methods  of  pipe  replacement  or 
installation  of  full-encirclement  split 
sleeves.  These  operators  wanted  to  use 
a  new  repair  system  called  Clock 
Spring®  to  simplify  and  reduce  the 
average  cost  of  repairs.  This  system, 


which  consists  of  a  fiberglass/polyester 
composite  material  coiled  with  adhesive 
in  layers  over  a  filler,  reinforces  steel 
pipe  that  has  certain  non-leaking 
defects.  According  to  tests  and  analyses 
done  by  the  Gas  Research  Institute 
(GRI),  when  properly  installed,  the 
system  permanendy  restores  the 
pressure  containing  capability  of  the 
pipe.i 

Based  on  GRI's  field  and  laboratory 
performance  data,  we  concluded  that 
this  new  technology  provides  at  least 
the  same  level  of  safety  on  high-stress 
transmission  lines  as  pipe  replacement 
or  a  full-encirclement  split  sleeve. 
Therefore,  we  granted  the  operators' 
requests  by  waiving  the  applicable 
requirements.^  No  problems  involving 
installations  imder  the  waivers  have 
been  reported.  Moreover,  GRI's 
inspection  of  a  statistical  sample  of 
installations  under  the  waivers  did  not 
show  any  evidence  of  creep, 
degradation,  or  loss  of  reinjforcement.^ 

The  Proposal 

To  add  flexibility  to  §§  192.309(b), 
192.485(a),  192.487(a),  192.713,  and 
195.416(f),  we  are  proposing  to  allow 
operators  to  use  repair  methods  that 
meet  a  performance  standard.  The 
proposed  standard  is  that  the  method 
must  be  able  to  "permanently  restore 
the  serviceability  of  the  pipe."  We  chose 
this  wording  because  it  describes  the 
resiUt  expected  from  replacing  damaged 
pipe  or  installing  a  full-encirclement 
split  sleeve  over  the  damage  to  pipe.  We 
expect  at  least  the  same  residt  from  a 
qualified  alternative  repair  method. 

As  to  the  permanency  of  repair,  we 
are  not  suggesting  that  the  repair  should 
last  indefinitely.  It  need  last  only  as 
long  as  the  pipe  is  expected  to  last 


'  D.  R.  Stephens,  Summary  of  Validation  of  Clock 
Spring*  for  Permanent  Repair  of  Pipeline  Corrosion 
Defects.  GRl-98/0227,  Gas  Research  Institute. 
Chicago,  Illinois,  October  1998. 

^  First  we  granted  the  Panhandle  Eastern 
Corporation  a  waiver  of  §  192.713(a)  to  install  Clock 
Spring®  over  six  corrosion  anomalies  on  Line  #2  in 
Ohio,  subject  to  certain  monitoring  and  reporting 
conditions  (58  FR  13823;  March  15, 1993).  Then  we 
granted  28  interstate  operators  and  their 
subsidiaries  a  waiver  of  §§  192.485(a)  and 
192.713(a)  to  install  Clock  Spring*  on  transmission 
line  pipe  operating  at  40  percent  or  more  of  SN4YS, 
provided  the  operators  follow  the  manufacturer's 
installation  procedures,  use  GRTWrap*  (a  computer 
program  that  determines  if  a  defect  is  suitable  for 
Clock  Spring*  repair),  participate  in  GRI's 
evaluation  plan,  notify  us  and  state  interstate  agents 
of  planned  installations,  and  use  trained  installers 
(60  FR  10630;  February  27, 1995).  Next  we 
extended  the  February  27th  waiver  to  include  sLx 
more  interstate  operators  (60  FR  47800;  September 
14, 1995).  Subsequently,  we  authorized  a  few 
additional  interstate  operators  to  apply  the  February 
27th  waiver,  and  we  approved  similar  waivers 
granted  intrastate  operators  by  state  pipeline  safety 
agencies  in  Illinois,  Wyoming,  and  Miimesota. 

3  D.  R.  Stephens,  op.  cit.,  p.  53. 


imder  normal  operating  and 
maintenance  conditions. 

Whether  a  particular  repair  method 
will  restore  the  serviceability  of  the  pipe 
depends  on  the  loading  the  repaired 
pipe  must  support.  Sometimes  pipe  and 
particularly  pipe  joints  are  subjected  to 
significant  longitudinal  forces  imposed 
by  external  loads.  Where  longitudinal 
forces  are  a  design  consideration,  a 
repair  method  that  structurally  serves 
only  to  contain  internal  pressure  might 
not  suffice  to  restore  the  serviceability 
of  the  pipe.  On  the  other  hand,  if 
longitudinal  forces  are  not  a  design 
consideration,  a  repair  method  that 
restores  the  pressure  containing 
capability  of  the  pipe  would  restore  its 
serviceability. 

We  are  also  proposing  that  a  qualified 
repair  method  must  have  imdergone 
"reliable  engineering  tests  and 
analyses"  to  confirm  that  the  method 
meets  the  performance  standard.  We  do 
not  believe  it  necessary  to  propose 
guidelines  for  these  tests  and  analyses 
because  of  the  widespread  use  of 
alternative  repair  methods  without 
reports  of  failures.  So  the  tests  and 
analyses  need  only  be  what  a  reasonable 
and  prudent  professional  engineer 
would  consider  adequate  to  demonstrate 
compliance  with  the  performance 
standard. 

The  proposed  change  to  §  192.309(b) 
merely  adds  the  performance  standard 
to  the  end  of  the  introductory  clause. 
Operators  would  then  have  the  option  of 
either  removing  or  repairing  the 
described  dents. 

In  §§  192.485(a),  192.487(a),  and 
195.416(f),  the  proposed  performance 
standard  would  take  the  place  of  present 
wording  that  allows  the  repair  of  small 
areas  of  general  corrosion. 
Consequentiy,  any  corroded  area,  large 
or  small,  could  be  repaired  as  long  as 
the  repair  method  meets  the 
performance  standard.  The  primary 
purpose  of  this  change  would  be  to 
allow  the  repair  of  large  corroded  areas. 
But  we  are  proposing  to  apply  the 
proposed  performance  standard  to  small 
corroded  areas  as  well  because  of  the 
difficulty  of  distinguishing  between 
small  and  large  areas.  Also,  current 
methods  being  used  to  repair  small 
corroded  areas  readily  qualify  imder  the 
proposed  performance  standard. 

As  for  §  192.713,  besides  including 
the  proposed  performance  standard,  we 
are  proposing  to  remove  the  sentences 
specifically  allowing  repair  by  full- 
encirclement  split  sleeves  (paragraphs 
(a)(2)  and  (b)).  This  well-established 
repair  method  readily  qualifies  under 
the  proposed  performance  standard. 

In  addition,  we  are  proposing  to  drop 
the  priority  that  §  192.713  now  gives  to 
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repair  by  replacement  whenever  it  is 
feasible  to  take  a  damaged  pipeline  out 
of  service.  We  know  of  no  compelling 
safety  reason  to  justify  this  priority,  and 
it  does  not  permit  the  use  of  other 
qualified,  more  economical  repair 
methods  while  a  pipeline  is  shut  down. 
For  regulatory  consistency,  we  would 
also  remove  a  similar  replacement 
priority  from  §  192.717,  which  governs 
the  repair  of  leaks. 

Finally,  we  are  proposing  to  terminate 
the  requirement  under  §§  192.713(a)(1) 
and  192.717(a)(1)  that  replacement  pipe 
have  "similar  or  greater  design  strength" 
than  the  pipe  being  replaced.  This 
qualification,  which  does  not  apply  to 
the  replacement  of  corroded  pipe  under 
§§  192.485,  192.487,  or  195.416,  may 
result  in  an  overly  conservative  design 
that  is  imnecessary  for  current 
operations.  The  safety  of  all  replacement 
pipe  in  gas  transmission  lines  is 
otherwise  governed  by  the  material, 
design,  construction,  and  testing 
requirements  of  Part  192. 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Policies  and  Procedures 

The  Office  of  Management  and  Budget 
(0MB)  does  not  consider  this  proposed 
rulemaking  to  be  a  significant  regulatory 
action  under  Section  3(f)  of  Executive 
Order  12866  (58  FR  51735;  October  4, 
1993).  Therefore,  OMB  has  not  reviewed 
this  rulemaking  document.  DOT  does 
not  consider  this  proposed  rulemaking 
significant  under  its  regulatory  policies 
and  procedures  (44  FR  11034;  February 
26.  1979). 

The  proposed  rule  changes  would 
provide  operators  flexibility  to  choose 
the  most  cost-effective  method  of 
repairing  pipe,  while  maintaining 
public  safety.  Thus,  the  changes  would 
not  add  costs  to  industry,  government, 
or  the  public.  In  fact,  the  proposed 
changes  should  reduce  operators'  costs 
of  transporting  oil  and  gas,  and  perhaps 
the  price  consumers  pay  for  these 
products.  In  comments  on  a  proposed 
waiver  to  the  Panhandle  Eastern 
Corporation,  the  American  Gas 
Association  estimated  that  industry 
could  save  $6.5  million  a  year  by  using 
composite  wrap  to  repair  corroded  or 
damaged  pipe.  Although  part  of  the  gas 
pipeline  industry  is  already  realizing 
these  savings  because  of  the  Panhandle 
and  other  waivers ,'» the  proposed 
changes  would  create  a  similar 
opportunity  for  savings  by  the  entire  oil 
and  gas  pipeline  industry.  And  still 
more  savings  could  possibly  result  ft-om 
the  use  of  innovative  technologies  not 


*  See  note  2. 


covered  by  the  waivers.  This  proposed 
rulemaking  fosters  the  use  and 
development  of  new  repair  technologies 
without  additional  cost  to  the  regiUated 
industry.  A  regulatory  evaluation 
document  is  available  for  review  in  the 
docket. 

B.  Regulatory  Flexibility  Act 

The  proposed  nile  changes  would  not 
impose  additional  requirements  on 
pipeline  operators,  including  small 
entities  that  operate  regulated  pipelines. 
Rather,  the  proposed  changes  woiUd 
offer  operators  the  opportiinity  to  use 
more  economical  methods  of  repairing 
corroded  or  damaged  pipe.  Thus,  this 
proposal  may  reduce  costs  to  operators, 
including  small  entities.  Based  on  the 
facts  available  about  the  anticipated 
impact  of  this  proposed  rulemaking,  I 
certify,  pursuant  to  Section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605),  that  this  proposed  rulemaking 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

C.  Executive  Order  13084 

The  proposed  rules  have  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13084,  "Consultation 
and  Coordination  with  Indian  Tribal 
Governments."  Because  the  proposed 
rules  would  not  significantly  or 
imiquely  affect  the  Indian  tribal 
governments,  the  funding  and 
consultation  requirements  of  Executive 
Order  13084  do  not  apply. 

D.  Paperwork  Reduction  Act 

This  proposed  rulemaking  contains 
no  information  collection  that  is  subject 
to  review  by  OMB  imder  the  Paperwork 
Reduction  Act  of  1995. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rulemaking  would  not 
impose  imfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  would  not  result  in  costs  of 
$100  million  or  more  to  either  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  and 
would  be  the  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule. 

F.  National  Environmental  Policy  Act 

We  have  analyzed  the  proposed  rule 
changes  for  purposes  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.).  Because  the  changes 
would  require  that  alternative  repair 
methods  be  as  safe  as  the  methods  now 
allowed,  we  have  preliminarily 
determined  that  the  proposed  changes 


would  not  significantly  affect  the 
quality  of  the  human  enviroimient.  An 
environmental  assessment  docimient  is 
available  for  review  in  the  docket. 

G.  Impact  on  Business  Processes  and 
Computer  Systems 

Many  computers  that  use  two  digits  to 
keep  track  of  dates  will,  on  January  1, 
2000,  recognize  "double  zero"  not  as 
2000  but  as  1900.  This  glitch,  the  Year 
2000  problem,  could  cause  computers  to 
stop  running  or  to  start  generating 
erroneous  data.  The  Year  2000  problem 
poses  a  threat  to  the  global  economy  in 
which  Americans  live  and  work.  With 
the  help  of  the  President's  Council  on 
Year  2000  Conversion,  Federal  agencies 
are  reaching  out  to  increase  awareness 
of  the  problem  and  to  offer  support.  We 
do  not  want  to  impose  new 
requirements  that  would  mandate 
business  process  changes  when  the 
resources  necessary  to  implement  those 
requirements  would  otherwise  be 
applied  to  the  Year  2000  Problem. 

'This  notice  of  proposed  rulemaking 
does  not  propose  business  process 
changes  or  require  modifications  to 
computer  systems.  Because  this  notice 
apparently  does  not  affect  the  ability  of 
organizations  to  respond  to  the  Year 
2000  problem,  we  do  not  intend  to  delay 
the  effectiveness  of  the  rule  changes 
proposed  in  this  notice. 

H.  Executive  Order  12612 

This  action  would  not  have 
substantial  direct  effects  on  states,  on 
the  relationship  between  the  Federal 
Government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612  (52  FR  41685; 
October  30, 1987),  RSPA  has 
determined  that  the  proposed  rules  do 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

List  of  Subjects 

49  CFR  Part  192 

Natural  gas.  Pipeline  safety,  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  195 

Ammonia,  Carbon  dioxide, 
Petroleum,  Pipeline  safety.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  we 
propose  to  amend  49  CFR  parts  192  and 
195  as  follows: 

PART  192— [AMENDED] 

1.  The  authority  citation  for  part  192 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  5103.  60102,  60104, 
60108,  60109,  60110,  60113,  and  60118;  and 
49CFR1.53. 

2.  In  §  192.309,  paragraph  (b) 
introductory  text  would  be  revised  to 
read  as  follows: 

§192.309    Repair  of  steel  pipe. 

*        •        *        •        • 

(b)  Each  of  the  following  dents  must 
be  removed  from  steel  pipe  to  be 
operated  at  a  pressure  diat  produces  a 
hoop  stress  of  20  percent,  or  more,  of 
SMYS,  unless  the  dent  is  repaired  by  a 
method  that  can  permanently  restore  the 
serviceability  of  the  pipe,  as  shown  by 
reliable  engineering  tests  and  analyses: 
***** 

3.  Section  192.485(a)  would  be 
revised  to  read  as  follows: 

§  1 92.485    Remedial  measures: 
Transmission  lines. 

(a)  General  corrosion.  Each  segment  of 
transmission  line  with  general  corrosion 
and  with  a  remaining  wall  thickness 
less  than  that  required  for  the  MAOP  of 
the  pipeline  must  be  replaced  or  the 
operating  pressure  reduced 
commensurate  with  the  strength  of  the 
pipe  based  on  actual  remaining  wall 
thickness.  However,  corroded  pipe  may 
be  repaired  by  a  method  that  can 
permanently  restore  the  serviceability  of 
the  pipe,  as  shown  by  reliable 
engineering  tests  and  analyses. 
Corrosion  pitting  so  closely  grouped  as 
to  affect  the  overall  strength  of  the  pipe 
is  considered  general  corrosion  for  the 
purpose  of  this  paragraph. 
***** 

4.  Section  192.487(a)  would  be 
revised  to  read  as  follows: 

§  1 92.487    Remedial  measures:  Distritxition 
lines  other  ttian  cast  iron  or  ductile  Iron 
lines. 

(a)  General  corrosion.  Except  for  cast 
iron  or  ductile  iron  pipe,  each  segment 
of  generally  corroded  distribution  line 
pipe  with  a  remaining  wall  thickness 
less  than  that  required  for  the  MAOP  of 
the  pipeline,  or  a  remedning  wall 
thickness  less  than  30  percent  of  the 
nominal  wall  thickness,  must  be 
replaced. 

However,  corroded  pipe  may  be 
repaired  by  a  method  that  can 
permanently  restore  the  serviceability  of 
the  pipe,  as  shown  by  reliable 
engineering  tests  and  analyses. 
Corrosion  pitting  so  closely  grouped  as 
to  affect  the  overall  strengdi  of  the  pipe 
is  considered  general  corrosion  for  the 
purpose  of  this  paragraph. 
***** 

5.  Section  192.713  would  be  revised 
to  read  as  follows: 


§  1 92.71 3    Transmission  lines:  Permanent 
field  repair  of  imperfections  and  damages. 

(a)  Each  imperfection  or  damage  that 
impairs  the  serviceability  of  pipe  in  a 
steel  transmission  line  operating  at  or 
above  40  percent  of  SMYS  must  be — 

(1)  Removed  by  cutting  out  and 
replacing  a  cylindrical  piece  of  pipe;  or 

(2)  Repaired  by  a  method  that  can 
permanently  restore  the  serviceability  of 
the  pipe,  as  shown  by  reliable 
engineering  tests  and  analyses. 

(b)  Operating  pressure  must  be 
reduced  to  a  safe  level  during  repair 
operations. 

6.  In  192.717,  paragraph  (a)(1)  and 
paragraph  (a)(2)  introductory  text  would 
be  revised  to  read  as  follows: 

§  1 92.71 7    Transmission  lines:  Permanent 
field  repair  of  leaks. 

(a)*  *  * 

(1)  Remove  the  leak  by  cuttiqg  out 
and  replacing  a  cylindrical  piece  of 
pipe. 

(2)  Install  a  full  encirclement  welded 
split  sleeve  of  appropriate  design, 
vmless  the  transmission  line: 


PART  195— [AMENDED] 

7.  The  authority  citation  for  Part  195 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5103,  60102,  60104, 
60108,  60109,  60118,  and  49  CFR  1.53. 

8.  Section  195.416(f)  woidd  be  revised 
to  read  as  follows: 

§  1 96.41 6    External  corrosion  control. 

***** 

(f)  Any  pipe  that  is  found  to  be 
generally  corroded  so  that  the  remaining 
wall  thickness  is  less  than  the  minimum 
thickness  required  by  the  pipe 
specification  tolerances  must  be 
replaced  with  coated  pipe  that  meets  the 
requirements  of  this  part.  However, 
generally  corroded  pipe  need  not  be 
replaced  if — 

(1)  The  operating  pressure  is  reduced 
to  be  commensiuate  with  the  limits  on 
operating  pressure  specified  in  this 
subpart,  based  on  the  actual  remaining 
wall  thickness;  or 

(2)  The  pipe  is  repaired  by  a  method 
that  can  permanently  restore  the 
serviceability  of  the  pipe,  as  shown  by 
reliable  engineering  tests  and  analyses. 
***** 

Issued  in  Washington,  D.C.  on  April  1, 
1999. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  99-8574  Filed  4-5-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administratton 

49  CFR  Parts  192  and  195 

[Docket  No.  RSPA-97-2762;  Nottee  2] 
RIN2137-AD24 

Pipeline  Safety:  Corrosion  Control  on 
Gas  and  Hazardous  Liquid  Pipelines 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  public  meeting  and 
request  for  comments. 

summary:  We  are  considering  the  need 
to  modify  our  corrosion  control 
standards  for  gas  and  hazardous  liquid 
pipelines.  To  start,  we  are  reviewing  the 
gas  standards  to  see  if  any  need  to  be 
clarified,  made  more  effective,  or 
upgraded  to  be  consistent  with  modem 
safety  practices.  The  review  will  help  us 
carry  out  the  President's  RegxUatory 
Reinvention  Initiative  and  determine  if 
rule  changes  are  needed  to  reduce  the 
potential  for  corrosion-caused  incidents. 
So  far,  we  have  held  a  public  meeting 
and  met  with  knowledgeable  persons 
from  industry  and  state  regulatory 
agencies  on  die  adequacy  of  the 
standards.  Now,  to  get  feedback  on  the 
results  of  these  efforts,  interested 
persons  are  invited  to  participate  in  a 
second  public  meeting  and  to  submit 
written  comments  on  the  matters 
discussed  in  this  notice.  The  public 
meeting  will  be  in  conjunction  with  the 
National  Association  of  Corrosion  • 
Engineers  (NACE)  54th  Annual 
Conference  and  Exhibition, 
CORROSION/99,  in  San  Antonio,  Texas. 

DATES:  The  public  meeting  will  be  on 
April  28, 1999,  from  8:00  am  to  12:00 
noon  at  the  Marriott  Riverwalk  Hotel  in 
San  Antonio,  Texas.  If  you  want  to  make 
an  oral  presentation  at  the  meeting, 
please  notify  Jenny  Donohue  no  later 
Uian  April  23, 1999,  by  phone  (202- 
366-4046)  or  by  Internet  e-mail 
(donohuej@rspa.dot.gov),  and  indicate 
the  approximate  length  of  your 
presentation.  In  addition,  no  later  than 
June  30, 1999,  you  may  submit  written 
comments  by  mailing  or  delivering  an 
original  and  two  copies  to  the  Dockets 
Facility,  U.S.  Department  of 
Transportation,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001.  Or  you  may  submit  written 
comments  to  the  docket  electronically. 
To  do  so,  log  on  to  the  following 
Internet  Web  address:  http:// 
dnis.dot.gov.  Click  on  "Help  & 
Information"  for  instructions  on  how  to 
file  a  dociunent  electronically.  All 
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written  comments  should  identify  the 
docket  and  notice  numbers  stated  in  the 
heading  of  this  notice.  Anyone  who 
wants  confirmation  of  mailed  comments 
must  include  a  self-addressed  stamped 
postcard.  Late  filed  conmients  will  be 
considered  so  far  as  practicable. 

ADDRESSES:  The  Marriott  Riverwalk 
Hotel  is  located  at  101  Bowie  Street,  San 
Antonio,  TX  78205,  phone:  (210)  223- 
1000.  The  Dockets  Facility  is  located  on 
the  plaza  level  of  the  Nassiff  Building, 
Room  PL-401, 400  Seventh  Street,  SW, 
Washington,  DC.  It  is  open  from  10:00 
a.m.  to  5:00  p.m.,  Monday  through 
Friday,  except  federal  holidays  when  it 
is  closed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Lopez  by  phone  at  713-718- 
3956  or  by  Internet  e-mail  at 
richard.lopez@rspa.dot.gov.  You  can 
read  comments  and  other  material  in  the 
docket  (RSPA-97-2762)  at  this  hitemet 
Web  address:  http://dms.dot.gov. 
General  information  about  our  pipeline 
safety  program  is  available  at  this 
Internet  Web  address:  http:// 
ops.dot.gov.  Graphs  showing  the  rate  of 


pipeline  incidents  due  to  corrosion  will 
also  be  posted  at  that  Web  address. 
SUPPLEMENTARY  INFORMATION: 

Background 

Outside-force  damage  and  corrosion 
are,  respectively,  the  number  one  and 
number  two  causes  of  reported 
incidents  on  gas  and  hazardous  liquid 
pipelines.  Persons  who  participated  in 
our  Risk  Assessment  Prioritization 
(RAP)  program,  which  we  use  to 
allocate  our  resources,  rated  the  risk  of 
outside-force  damage  as  "very  high" 
and  the  risk  of  corrosion  as  "high."  In 
an  effort  to  reduce  outside-force 
damage,  we  have  established  standards 
for  operator  programs  designed  to 
prevent  excavation  damage  and  for  state 
programs  that  oversee  one-call 
notification  systems.  Recently  we  began 
working  with  other  concerned 
organizations  to  inform  the  public  on 
ways  to  reduce  damage  to  all 
underground  utilities  and  to  study  and 
promote  the  use  of  the  best  practices  in 
damage  prevention.  For  the  corrosion 
risk,  RAP  participants  identified  several 
risk  mitigating  activities,  the  more 


significant  of  which,  such  as  creating 
risk-based  inspection  programs, 
establishing  cathodic  protection  criteria 
for  hazardous  liquid  pipelines,  and 
defining  electrical  survey  alternatives, 
are  among  the  concerns  mentioned 
below. 

Our  statistical  analyses  of  the  data 
that  operators  report  under  49  CFR  Parts 
191  and  195  show  that  while  corrosion 
remains  the  second  leading  cause  of 
reported  pipeline  incidents,  the  rate  of 
reportable  incidents  due  to  corrosion 
has  declined  in  recent  years.  Also,  as 
shown  by  the  table  below  for  the  period 
1986  through  1998,  the  likelihood  of 
corrosion-caused  incidents  harming 
people  or  the  environment  continues  to 
be  relatively  low.  Still,  we  think  the 
record  warrants  our  attention  and 
indicates  there  may  be  reasons  to 
improve  out  corrosion  control  standards 
to  reduce  the  potential  for  future 
incidents.  We  are  especially  interested 
in  evaluating  the  best  long-term 
corrosion  control  measures  to  determine 
if  cost-effective  means  of  further 
reducing  corrosion  can  be  implemented. 


Pipeline 


Gas  transmission  and  gathering 

Gas  distribution  (non-plastic) 

Hazardous  liquid  


Percent  of 
all  incidents 


22.7 

4.9 

25.7 


Percent  of 
all  deaths 


0 
5.6 

3.2 


Percent  of 
all  injuries 


3.7 
7.0 
0.9 


Percent  of 

all  property 

damages 


13 
3.9 
20 


To  evaluate  alternative  regulatory 
strategies  and  in  further  response  to  the 
President's  Regulatory  Reinvention 
Initiative  ',  on  September  8, 1997,  we 
held  a  public  meeting  on  how  the 
corrosion  control  standards  in  49  CFR 
Parts  192  and  195  might  be  improved 
(62  FR  44436-,  Aug.  21. 1997).  The 
meeting  was  held  in  Oakbrook  Illinois 
in  conjunction  with  NACE's  Fall 
Committee  Meetings  to  attract 
participation  by  experts  in  corrosion 
control.  NACE  is  an  international 
organization  that  provides  training  and 
certification  programs,  conferences, 
standards,  and  reports  on  the  prevention 
and  control  of  materials  corrosion. 

The  Oakbrook  meeting  focused 
primarily  on  whether  our  corrosion 
control  standards  should  incorporate  by 
reference  NACE  Standard  RPOl 69-96, 
"Control  of  External  Corrosion  on 
Underground  or  Submerged  Metallic 


'  On  March  4, 1995,  President  Clinton  issued  a 
memorandum  to  heads  of  departments  and  agencies 
calling  for  a  review  of  all  agency  regulations  and 
elimination  or  revision  of  those  that  are  outdated 
or  in  need  of  reform. 


Piping  Systems,"  as  a  substitute  for  all 
or  some  of  the  requirements,  and 
whether  the  requirements  should  be  the 
same  for  gas  and  hazardous  liquid 
pipelines.  Many  participants  and 
subsequent  commenters  opposed 
incorporating  the  NACE  document  by 
reference  because  it  is  not  entirely 
written  in  regulatory,  or  mandatory, 
style.  There  was  also  general  agreement 
that  although  some  changes  may  be 
needed,  our  corrosion  control  standards 
for  gas  and  hazardous  liquid  pipelines 
should  be  generally  the  seune. 

After  the  Oakbrook  meeting,'  we  began 
a  detailed  review  of  the  corrosion 
control  standards  in  49  CFR  Part  192, 
Subpart  I.  We  began  reviewing  the  gas 
pipeline  standards  rather  than  the 
standards  for  hazardous  liquid  pipelines 
in  Part  195  because  the  gas  standards 
provide  more  detailed  criteria.  To  help 
in  this  effort,  we  have  met  from  time  to 
time  with  representatives  from  NACE, 
the  pipeline  industry,  and  state 
governments.  The  meetings  have  helped 
us  assess  whether  the  Subpart  I 
standards  are  adequate  for  safety,  need 


clarification,  or  allow  the  use  of  new 
technologies. 

In  order  to  have  the  same  standards 
for  gas  and  hazardous  liquid  pipelines, 
we  are  now  considering  whether  the  gas 
pipeline  standards,  possibly  with  some 
changes,  would  be  suitable  for 
hazardous  liquid  pipelines.  The 
advantage  of  applying  the  gas  standards 
to  hazardous  liquid  pipelines  is  that  the 
gas  standards  are  less  ambiguous  than 
the  hazardous  liquid  standards. 
However,  changes  besides  those  that 
may  be  needed  for  gas  pipelines  may  be 
needed  to  acconunodate  the  different 
operating  characteristics  of  hazardous 
liquid  pipelines,  such  as  temperature 
and  commodity  corrosiveness. 

To  optimize  our  review  process,  we 
have  assigned  the  following  priorities  to 
different  segments  of  the  nation's 
pipeline  infrastructure:  We  are 
considering  hazardous  liquid  pipelines 
first,  because  the  current  Part  195 
corrosion  control  standards  are 
ambiguous  in  many  respects  and 
because  corrosion-caused  failures  on 
these  lines  pose  risks  to  the 
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environment  as  well  as  public  safety. 
Next  in  importance  are  gas  transmission 
and  non-rural  gathering  lines  because  of 
the  continuing  high  percentage  of 
corrosion-caused  incidents.  Finally 
comes  gas  distribution  lines,  because 
assessing  the  need  to  modify  standards 
to  accoimt  for  operational  differences 
between  gas  transmission  and 
distribution  lines  and  among  gas 
distribution  systems  is  more  difficult, 
requiring  more  information  about 
systems  and  possible  alternatives  to 
present  standards.  These  three  stages  of 
review  may  result  in  publication  of  one 
or  more  notices  of  proposed  rulemaking 
later  this  year  after  considering  all  the 
comments  we  receive  as  a  result  of  this 
notice. 

Guiding  Principles 

At  our  latest  meetings  with  industry 
and  state  representatives,  in  Houston, 
Texas  on  February  16-19, 1999,  at  the 
Marriott  Westside  Hotel,  and  in 
Washington,  DC  on  March  11, 1999,  at 
our  headquarters,  the  following 
principles  were  developed  to  guide  our 
assessment  of  the  need  to  improve  or 
clarify  the  corrosion  control  standards: 

•  Evaluate  existing  data  and  use  the 
evaluation  to  assess  the  need  to  change 
standards. 

•  Continue  to  improve  public  safety 
and  environmental  protection. 

•  Assess  the  need  for  corrosion 
control  standards  throughout  the 
national  pipeline  system  based  on  the 
risk  associated  with  different  parts  of 
the  system. 

•  Upgrade  regulations  to  allow  for 
future  changes  in  pipeline  industry 
technology  and  operating  practices  as 
appropriate. 

•  Strive  for  uniform  interpretation/ 
enforcement. 

•  To  the  extent  practicable,  involve 
all  interested  parties  in  assessing  the 
need  to  change  standards. 

•  Use  the  new  cost/benefit  policy 
framework  being  developed  for  RSPA's 
pipeline  safety  advisory  committees  in 
determining  the  costs  and  benefits  of 
potential  changes  to  standards. 

•  Achieve  balance  between 
performance  and  prescriptive  language. 

•  Develop  performance  measures  to 
assess  the  effectiveness  of  corrosion 
control  programs. 

•  Focus  on  managing  corrosion  to 
maintain  pipeline  integrity. 

•  Provide  adequate  regiilatory 
flexibility  to  allow  operators  to 
implement  alternative  measures  that 
meet  the  performance  reqtdrements  of 
the  corrosion  regulations. 

RSPA  Concerns 

Besides  the  guiding  principles,  the 
meetings  with  industry  and  state 


representatives  have  helped  us  evaluate 
the  following  concerns  we  have  about 
the  adequacy  of  the  gas  pipeline 
corrosion  control  standards.  These 
concerns  relate  generally  to  the  clarity 
of  the  standards,  whether  the  standards 
are  effective,  whether  they  are 
consistent  with  modem  practices,  and 
whether  they  are  in  the  interest  of 
safety.  The  list  does  not  include 
§  192.459,  for  which  we  have  already 
proposed  changes  to  deal  with  the 
problem  of  the  extent  of  corrosion  on 
exposed  pipelines  (Docket  PS-107;  54 
FR  27041;  June  27, 1989).  If  we  were  to 
propose  changes  to  Part  195  based  on 
the  corrosion  control  standards  in 
Subpart  I  of  Part  192,  we  would  include 
in  the  proposal  any  changes  that  may  be 
necessary  to  make  Part  195  consistent 
with  any  changes  made  to  §  192.459  in 
Docket  PS-107. 

The  concerns  stated  below  relate  to 
the  Subpart  I  standards  in  49  CFR  Part 
192,  which  apply  to  metallic  gas 
gathering,  transmission,  and 
distribution  lines.  As  mentioned  above, 
we  are  considering  both  the  need  to 
change  those  standards  in  response  to 
the  concerns  and  whether  to  apply  the 
standards,  with  or  without  changes,  to 
hazardous  liquid  pipelines  subject  to  49 
CFR  Part  195. 

Personnel  Qualification  (§  192.453) 

•  ]n  view  of  the  proposed  rules  on 
qualification  of  pipeline  personnel  (63 
FR  57269;  Oct.  27.  1998),  are  more 
specific  qualification  standards  needed 
for  individuals  who  direct  or  carry  out 
corrosion  control  procedures?  (The 
proposed  rules  apply  to  personnel  doing 
regulated  operation  and  maintenance 
tasks,  including  corrosion  control,  on 
regulated  pipeline  facilities.  However, 
the  proposed  rules  do  not  apply  to 
nutnagement  personnel  who  may 
oversee  but  not  perform  corrosion- 
related  tasks  on  a  pipeline.) 

External  Corrosion:  New  Pipelines 
(§192.455) 

•  Should  a  cathodic  protection 
system  be  installed  on  offshore 
pipelines  in  less  than  1  year  after  the 
pipeline  is  constructed,  for  example,  60 
days,  because  of  the  strong 
corrosiveness  of  salt  water? 

•  Is  it  in  the  interest  of  safety  to 
exempt  pipelines  in  particular 
environments  and  temporary  pipelines 
from  the  coating  and  cathodic 
protection  requirements? 

External  Corrosion:  Existing  Pipelines 
(§192.457) 

•  Should  existing  compressor, 
reg\ilator,  and  measuring  station  piping 
continue  to  be  excluded  from  the 


requirement  to  cathodically  protect 
effectively  coated  transmission  line 
pipe? 

•  Is  the  present  requirement  to 
cathodically  protect  certain  older 
existing  pipelines  only  in  areas  of 
"active  corrosion"  adequate  for  public 
safety?  If  not,  what  would  be  a  cost 
effective  alternative  standard? 

•  Is  the  meaning  of  "active  corrosion" 
clear  and  technically  soimd?  If  not,  how 
should  it  be  changed? 

External  Corrosion:  Coating  (§  192.461) 

•  Should  the  implicit  reqidrement  to 
coat  field  joints  and  repairs  be  expressly 
stated?  Does  coating  need  to  be 
compatible  with  the  anticipated  service 
conditions,  including  the  effects  of 
temperature? 

•  For  offshore  pipelines,  during 
installation,  are  special  measures 
necessary  to  protect  against  damage  to 
coating,  including  field  joint  coating; 
and,  to  avoid  mechanical  damage,  are 
special  coatings  needed  on  J-tubes,  I- 
tubes  and  pipelines  installed  by  the 
bottom  tow  method? 

External  Corrosion:  Cathodic  Protection 
Criteria  (§192.463) 

•  Are  the  cathodic  protection  system 
criteria  in  Appendix  D  of  Part  192,  300 
mV  shift  and  E-log-I,  obsolete,  since 
they  are  not  in  NACE  Standard  RP0169- 
96?  If  so,  shoidd  operators  be  allowed  to 
continue  to  use  them  on  existing  pipe, 
but  not  new  pipe? 

External  Corrosion:  Monitoring 
(§192.465) 

•  Does  the  sampling  basis  prescribed 
for  inspecting  short  sections  of  main  or 
transmission  lines  not  in  excess  of  100 
feet  and  separately  protected  service 
liUes  provide  effective  corrosion  control, 
particularly  as  it  applies  to  service  lines 
that  supply  gas  to  public  buildings? 

External  Corrosion:  Electrical  Isolation 
(§192.467) 

•  What  remedial  action  is  needed 
when  an  electrical  short  in  a  casing 
results  in  inadequate  cathodic 
protection  of  the  pipeline  outside  the 

casing? 

•  should  newly  constructed  offshore 
pipelines  be  electrically  isolated  from 
bare  steel  platforms  imless  both  are 
protected  as  a  single  unit? 

•  Is  electrical  isolation  needed  where 
contact  with  abovegrotmd  structiues 
would  adversely  affect  cathodic 
protection? 

External  Corrosion:  Test  Leads 
(§192.471) 

'  Are  accessible  test  leads  needed  on 
offshore  risers  that  are  electrically 
isolated  and  not  accessible  for  testing? 
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•  For  aluminum  pipelines,  should  all 
test  leads  be  insulated  aluminum 
conductors  and  installed  to  avoid  harm 
to  the  pipe? 

External  Corrosion:  Interference 
Currents  (§192.473) 

•  Where  light  rail  systems  exist, 
should  operators  specifically  be 
required  to  Identify  and  test  for  stray 
currents  and  keep  records  of  the  test 
results? 

Internal  Corrosion  (§  192.475) 

•  Are  special  requirements  needed  to 
deal  with  the  problem  of  internal 
corrosion  in  storage  field  piping,  as 
evidenced  by  piping  leaks  in  West 
Virginia  and  several  Midwestern  states? 

Atmospheric  Corrosion:  General 
(§192.479) 

•  Should  new  and  existing  pipelines 
be  subject  to  the  same  protection 
requirements? 

•  Is  protection  needed  where 
corrosion  is  a  light  surface  oxide  or 
where  corrosion  will  not  likely  affect 
the  safe  operation  of  the  pipeline  before 
the  next  scheduled  inspection? 

•  Is  special  protection  needed  in  the 
splash  zone  of  offshore  pipelines  and  at 
soil  to  air  interfaces  of  onshore 
pipelines? 

Atmospheric  Corrosion:  Monitoring 
(§192.481) 

•  Should  the  inspection  interval  for 
onshore  pipelines  be  extended  beyond  3 
years  in  view  of  the  generally  low 
incidence  of  serious  problems  on 
protected  pipelines? 

•  For  onshore  pipelines,  are  more 
frequent  inspections  needed  at  soil  to 
air  interfaces,  under  thermal  insulation, 
at  disbonded  coatings,  and  at  pipe 
supports? 

•  For  offshore  pipelines,  are  more 
frequent  inspections  needed  under 
poorly  bonded  coatings  and  at  splash 
zones,  support  clamps,  and  deck 
penetrations? 

Records  (§  192.491) 

•  Should  operators  keep  records  of 
findings  of  non-corrosive  conditions  if 
§  192.455  is  changed  to  remove  the 
benefit  of  such  findings? 

•  Is  the  period  for  keeping  corrosion 
control  monitoring  records,  "as  long  as 
the  pipeline  remains  in  service," 
necessary  for  safety  or  accident 
investigation?  If  not,  what  is  an 
appropriate  period? 


Concerns  of  Others 

National  Association  of  Pipeline  Safety 
Representatives  (NAPSR). 

Long  before  the  Oakbrook  meeting, 
NAPSR  reported  on  an  extensive  review 
of  Part  192  that  included 
recommendations  to  change  several  of 
the  standards  for  corrosion  control.  We 
published  the  report  and  requested 
public  comment  on  its  various 
recommended  rule  changes  (Docket  PS- 
124,  Notice  2;  58  FR  59431,  Nov.  9, 
1993).  We  adopted  one  of  NAPSR's 
corrosion  standard  recommendations 
(regarding  §  192.475)  in  the  final  rule  we 
published  in  Docket  PS-124  (61  FR 
28770;  June  6, 1996).  The  others  are 
discussed  below: 

•  With  regard  to  §§  192.457  and 
192.465,  NAPSR  recommended  changes 
to  clarify  the  meaning  of  "electrical 
survey"  and  where  alternatives  to 
electrical  surveys  may  be  used.  But  most 
commenters  either  opposed  or  wanted 
to  modify  the  reconunendation,  feeling 
it  would  imreasonably  limit  an 
operator's  ability  to  determine  areas  of 
active  corrosion  by  alternative  methods. 

•  With  regard  to  §  192.459,  NAPSR 
recommended  we  require  operators  to 
record  the  condition  of  protective 
coatings  whenever  they  inspect  exposed 
portions  of  buried  pipelines,  arguing  the 
records  would  provide  a  useful  history 
of  the  condition  of  the  pipelines  as  well 
as  evidence  that  exposed  pipe  had  been 
inspected  as  required.  Opponents 
argued  the  recommendation  was 
unnecessary  because  §  192.491  already 
requires  operators  to  keep  records  of 
reqmred  inspections. 

•  With  regard  to  §  192.467(c),  NAPSR 
recommended  changes  to  require  that 
operators  annually  test  pipeline  casings 
for  electrical  isolation,  and  to  clarify 
what  "other  measures"  must  be  taken  to 
minimize  pipeline  corrosion  if  isolation 
is  not  achieved.  There  was  strong 
opposition  to  this  recommendation 
because  studies  have  not  correlated 
shorted  casings  and  corrosion  on  the 
carrier  pipe,  or  because  a  longer  interval 
of  inspection  would  be  more 
appropriate. 

•  With  regard  to  §  192.479(b),  NAPSR 
recommended  that  regardless  of  the  date 
of  installation,  all  aboveground 
pipelines  or  portions  of  a  pipeline  that 
are  exposed  to  the  atmosphere  be 
cleaned  and  either  coated  or  jacketed 
with  a  material  suitable  for  the 
prevention  of  atmospheric  corrosion, 
unless  the  pipeline  is  in  a  non-corrosive 
atmosphere.  Commenters  who  objected 
to  this  recommendation  said  the 
difficulty  of  proving  a  non-corrosive 
atmosphere  could  cause  operators  to 


coat  older  pipelines  that  have  no 
harmful  atmospheric  corrosion. 

•  With  regard  to  the  provision  in 
§  192.487(a)  that  permits  the  repair 
rather  than  replacement  of  pipe  with  a 
small  area  of  general  corrosion,  NAPSR 
recommended  that  the  provision  refer  to 
generally  accepted  gmdelines  for 
determining  what  corroded  areas  may 
be  repaired.  Although  most  commenters 
opposed  the  idea  of  requiring  operators 
to  apply  the  guidelines  in  every  case, 
there  was  no  objection  to  making  the 
guidelines  permissive  as  §  192.485  does. 

•  Finally,  with  regard  to  §  192.489(b), 
NAPSR  recommended  that  we  clarify 
that  internal  sealing  is  not  an 
appropriate  method  of  strengthening 
graphitized  pipe.  There  was  no 
opposition  to  this  recommendation. 

Gas  Piping  Technology  Committee 
(GPTC) 

In  an  April,  1995  rulemaking  petition, 
GPTC  requested  the  following: 

•  Remove  from  §  192.467  the 
requirement  that  pipe  be  electrically 
isolated  from  metallic  casings.  GPTC 
argued  there  are  no  safety  benefits  from 
clearing  shorted  casings. 

•  Amend  §§  192.465  and  192.481  to 
allow  operators  to  take  up  to  39  months 
to  carry  out  inspections  of  unprotected 
pipelines  that  must  be  done  at  3-year 
intervals.  GPTC  said  the  extra  time 
would  add  flexibility  to  the  standards 
with  no  reduction  in  safety. 

National  Transportation  Safety  Board 
(NTSB) 

As  a  result  of  a  recent  accident 
investigation,  NTSB  recommended  two 
changes  to  the  Part  195  corrosion 
standards: 

•  Revise  Part  195  to  require  pipeline 
operators  to  determine  the  condition  of 
pipeline  coating  whenever  pipe  is 
exposed  suid,  if  degradation  is  foimd,  to 
evaluate  the  coating  condition  of  the 
pipeline.  (P-9a-35) 

•  Revise  Part  195  to  include 
performance  measures  for  the  adequate 
cathodic  protection  of  Uquid  pipelines. 
(P-98-36) 

We  will  be  considering  all  these 
recommendations  in  the  present 
proceeding  as  we  decide  what  changes, 
if  any,  to  propose  for  the  corrosion 
control  standards. 

Alternatives 

Changing  the  current  standards  to 
satisfy  the  concerns  discussed  above 
may  not  be  the  only  way  to  improve 
protection  against  corrosion.  Some 
industry  representatives  have  expressed 
a  desire  to  employ  new  technologies  or 
risk  management  concepts  as  more 
advanced  solutions  to  corrosion 
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problems.  So  we  are  considering  the 
following  as  alternatives  to  some  or  all 
of  the  standards: 

•  Ckirrosion  Management  Plans.  Our 
experience  shows  that  many  operators 
get  superior  results  by  applying  their 
own  pipeline-specific  plans  for 
controlling  corrosion.  These  plans  often 
contain  methods  and  corrosion 
management  techniques  not  required  by 
the  standards.  To  encourage  the 
development  and  use  of  these  plans,  we 
are  considering  whether  to  allow 
operators  to  comply  with  corrosion 
management  plans  as  an  alternative  to 
the  corrosion  control  standards.  While 
we  think  such  plans  would  have  to  meet 
the  objectives  of  the  standards  if  not  the 
specifics,  this  regulatory  approach 
woiild  give  operators  more  flexibility  to 
tailor  their  corrosion  control  practices  to 
meet  varjring  conditions.  Such  plans 
would  be  subject  to  review  by  agency 
inspection  personnel  and  possible 
change  if  deemed  inadequate  (49  CFR 
190.237). 

•  NACE  Standard  RP0169-96. 
Another  alternative  to  compliance  with 
the  standards  that  some  persons  may 
favor  is  incorporation  by  reference  of  all 
or  part  of  NACE  Standard  RP0169-96. 
Al&ough  its  advisory  style  affects  the 
suitability  of  this  NACE  standard  for 
regiilatory  use,  it  is,  nonetheless,  widely 
accepted  as  the  most  authoritative 
source  of  up-to-date  pipeline  corrosion 
control  practices.  In  an  analogous 
situation,  we  have  recently  proposed  to 
incorporate  by  reference  other  industry 
documents  that  are  drafted  in  an 
advisory  style.  In  the  proceeding  on  the 
safety  of  breakout  of  tanks,  we  proposed 
to  reference  four  documents  published 
by  the  American  Petrolemn  Institute 
that  are  recommended  practices:  API 
Recommended  Practice  651  "Cathodic 
Protection  of  Aboveground  Petrolevun 
Storage  Tanks,"  API  Recommended 
Practice  652  "Lining  of  Abovegroimd 
Petroleimi  Storage  Tanks  Bottoms,"  API 
Recommended  Practice  2003 
"Protection  Against  Ignitions  Arising 
out  of  Static,  Lightning,  and  Stray 
Currents,"  and  API  Recommended 
Practice  2350  "Overfill  Protection  for 
Storage  Tanks  In  Petrolevun  Facilities" 
(Docket  RSPA-97-2095;  63  FR  27903; 
May  21, 1998).  Recognizing  that  API 
intended  these  documents  to  be 
advisory  and  not  imperative,  we 
proposed  that  operators  follow  the 
recommended  practices  imless  they 
note  in  their  procedural  manuals  why 
compliance  with  all  or  certain 


provisions  is  not  necessary  for  the  safety 
of  a  particular  breakout  tank  or  tanks. 
Any  decisions  not  to  follow  certain 
provisions  would  be  subject  to  review 
by  agency  inspection  personnel  and 
possible  change  if  deemed  inadequate 
(49  CFR  190.237).  We  could  take  a 
similar  approach  with  respect  to 
advisory  provisions  of  NACE  Standard 
RP0169-96  that  operators  may  decide 
are  luinecessary  for  the  safety  of 
particular  pipelines. 

Compliance  Manual 

We  are  also  considering  developing  a 
Compliance  Manual  that  would  contain 
guidelines  for  federal  and  state 
inspectors  in  evaluating  operator 
compliance  with  the  corrosion 
standards.  The  manual  would  be 
available  to  the  public,  so  operators 
could  learn  what  inspectors  look  for  in 
checking  for  compliance.  We  expect  the 
manual  to  include  explanations  and 
illustrations  that  apply  the  standards  to 
hypothetical  pipelines,  accounting  for 
variations  in  operating  conditions.  For 
example,  we  plan  to  include  details  on 
how  to  perform  field  pipe-to-soil 
measurements,  including  connection  of 
leads  to  the  pipeline,  voltmeter,  and  half 
cell.  We  also  want  to  show  how  to  apply 
the  different  cathodic  protection 
criteria,  and  how  to  do  a  close-interval 
survey.  We  think  such  a  manual  would 
advance  an  effective  and  imiform 
understanding,  interpretation,  and 
application  of  the  standards.  It  could 
also  provide  a  basis  for  training 
government  and  operator  personnel. 

Public  Participation 

As  stated  in  more  detail  above, 
interested  persons  are  invited  to  attend 
the  San  Antonio  public  meeting  and 
present  oral  or  written  statements  about 
any  of  the  principles,  concerns,  or 
alternatives  discussed  in  this  notice. 
Written  statements  not  presented  at  the 
meeting  may  be  submitted  to  the  docket. 
If  necessary,  we  may  limit  the  time  for 
oral  presentations  so  that  everyone  who 
requests  an  opportunity  to  speak  may  do 
so.  Those  who  do  not  request  time  for 
presentations  may  have  an  opportunity 
to  speak  as  time  allows. 

We  are  particularly  interested  in 
receiving  comments  on  the  following: 

1.  Whether  any  existing  standards 
deter  or  disallow  the  use  of  new 
technologies,  and,  if  so,  how. 

2.  The  costs  and  benefits  of  any 
suggested  changes  to  standards  and 
alternatives  to  standards. 


3.  The  amoimt  of  time  operators  may 
need  to  prepare  for  compliance  with  any 
suggested  standards  or  altwnatives. 

4.  With  regard  to  the  Corrosion 
Management  Plan  and  NACE  Standard 
alternatives — 

a.  The  bases  for  evaluating  the 
adequacy  of  corrosion  management 
plans. 

b.  The  best  way  to  facilitate  agency 
review  of  operator  decisions  under  the 
alternatives  (e.g.,  prior  notification, 
reporting,  recordkeeping). 

c.  Whether  NACE  Standard  RP0169- 
96  is  adequate  for  pipeline  corrosion 
control  and,  if  so,  should  we  incorporate 
it  by  reference  in  our  corrosion  control 
standards? 

5.  For  hazardous  liquid  pipelines — 

a.  Whether  additional  standards  are 
needed  to  further  reduce  the  possibility 
of  damage  to  environmentally  sensitive 
areas. 

b.  If  Subpart  I  standards  were  applied 
to  hazardous  liquid  pipelines,  the 
changes,  if  any,  that  would  be  needed  to 
account  for  differences  between  gas  and 
liquid  pipelines. 

6.  For  gas  distribution  systems — 

a.  Root  causes  of  corrosion  leaks  on 
coated,  uncoated,  protected,  and 
improtected  metallic  lines. 

b.  Descriptions  of  operating/ 
maintenance  practices  to  minimize 
corrosion  leaks  on  cathodicaUy 
unprotected  lines. 

c.  Descriptions  of  risk-based  corrosion 
management  programs. 

d.  The  best  approach  to  monitoring 
corrosion  control  in  urban  wall-to-wall 
paved  areas. 

7.  The  amoimt  of  buried  piping  at 
compressor,  regulator,  and  measuring 
stations  that  is  not  cathodically 
protected. 

8.  Explicit  examples  of  adequate 
compliance  with  particular  standards 
that  have  had  varied  interpretations. 

9.  To  provide  an  acceptable  level  of 
safety  on  existing  pipelines,  must 
cathodic  protection  preserve  the 
pipeline  indefinitely  or  merely  slow  the 
rate  of  corrosion  until  the  pipeline  has 
to  be  rehabilitated  or  replaced? 

Authority:  49  U.S.C.  Chapter  601  and  49 
CFR  1.53. 
Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  99-8628  Filed  4-6-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AB88 

Endangered  and  Ttireatened  Wildlife 
and  Plants;  Reopening  of  Public 
Comment  Period,  Notice  of  Public 
Hearing,  and  Notice  of  Availability  of 
Documents  Associated  With  Proposed 
Designation  of  Critical  Habitat  for  the 
Rio  Grande  Silvery  Minnow 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period,  notice  of  public 

hearing,  and  notice  of  availability  of 

draft  documents. 

summary:  The  Fish  and  Wildlife  Service 
provides  notice  that  the  public  comment 
period  on  the  proposal  to  designate 
critical  habitat  for  the  Rio  Grande 
silvery  minnow  (Hybognathus  amarus), 
an  endangered  species,  is  reopened.  We 
anticipate  that  public  interest  in  the 
proposal  to  designate  critical  habitat 
will  be  high.  Thus,  we  have  scheduled 
a  public  hearing  to  be  held  in 
Albuquerque,  New  Mexico,  (see  DATES 
and  ADDRESSES).  The  reopening  of  the 
comment  period  will  allow  all 
interested  parties  to  submit  comments 
on  the  proposal,  the  draft  Economic 
Analysis,  and  the  draft  Environmental 
Assessment  prepared  for  the 
designation,  which  are  now  available 
(see  ADDRESSES).  We  are  seeking 
comments  or  suggestions  from  die 
public,  other  concerned  governmental 
agencies,  the  scientific  community, 
industry,  or  any  other  interested  parties 
concerning  the  proposed  designation 
and  the  draft  documents. 
DATES:  The  comment  period  for  this 
proposal  is  now  reopened  and  will  close 
on  May  7, 1999.  All  comments  on  the 
proposal,  the  draft  Economic  Analysis, 
and  draft  Environmental  Assessment 
will  be  accepted  through  May  7, 1999. 
A  public  hearing  on  the  proposal  and 
the  draft  documents  is  schedided  for 
April  29,  1999  from  6:30  p.m.  to  9:00 
p.m. 

ADDRESSES:  Written  comments  and 
materials  should  be  sent  to  the  Field 
Supervisor,  New  Mexico  Ecological 
Services  Field  Office,  2105  Osuna  NE, 
Albuquerque,  New  Mexico  87113. 
Copies  of  the  draft  documents  are  also 
available  from  the  Field  Office. 
Comments  and  materials  received  will 
be  available  for  public  inspection  during 
normal  business  hours,  by  appointment, 
at  the  above  address.  The  public  hearing 
will  be  held  at  the  Indian  Pueblo 


Cultural  Center,  2401  12th  Street  NW, 
Albuquerque,  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Fowler-Propst,  Field 
Supervisor,  New  Mexico  Ecological 
Services  Field  Office,  at  the  above 
address  505-346-2525. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Fish  and  Wildlife  Service 
proposed  to  list  the  Rio  Grande  silvery 
minnow  as  an  endangered  species  with 
critical  habitat  on  March  1,  1993  (58  FR 
11821).  The  public  comment  period, 
originally  scheduled  to  close  on  April 
30, 1993,  was  extended  until  August  25, 
1993,  (58  FR  19220;  April  13, 1993)  to 
conduct  public  hearings  and  allow 
submission  of  additional  comments. 
Public  hearings  were  held  in 
Albuquerque  and  Socorro,  New  Mexico, 
on  the  evenings  of  April  27  and  28, 
1993,  respectively. 

We  published  the  final  rule  to  list  the 
Rio  Grande  silvery  minnow  on  July  20, 
1994  (59  FR  36988).  At  that  time,  we 
foimd  that  critical  habitat  was  not 
determinable  because  there  was 
insufficient  information  to  perform 
required  analyses  of  the  impacts  of  the 
designation.  We  contracted  an  economic 
analysis  of  the  designation  in  September 
1994;  the  draft  analysis  was  provided  to 
us  in  February,  1996  and  we  transmitted 
it  to  all  interested  individuals  on  April 
26,  1996.  We  notified  the  public  that, 
because  of  the  moratorium  on  final 
listing  actions  and  determinations  of 
critical  habitat  imposed  by  Public  Law 
104-6,  no  work  would  be  conducted  on 
the  analysis  or  on  the  final  decision 
concerning  critical  habitat.  However,  we 
solicited  comments  from  the  public  and 
agencies  for  use  when  such  work 
resumed. 

On  February  22, 1999,  the  United 
States  District  Court  for  the  District  of 
New  Mexico,  in  Forest  Guardians  and 
Defenders  of  Wildlife  v.  Bruce  Babbitt, 
CIV  97-0453  JC/DIS,  ordered  us  to 
publish  a  final  determination  with 
regard  to  critical  habitat  for  the  Rio 
Grande  silvery  mirmow  within  30  days 
of  that  order.  Subsequentiy,  on  March 
22, 1999,  the  Court  ordered  that  we 
would  be  allowed  an  additional  90  days 
for  the  final  designation.  The  current 
deadline  is  for  publication  of  the  final 
determination  by  June  23, 1999. 

The  Fish  and  Wildlife  Service  is  using 
the  extension  granted  by  the  Coiut  to 
seek  public  input  to  the  process  of 
designating  critical  habitat.  Comments 
on  the  draft  Economic  Analysis  and 
draft  Enviroimiental  Assessment  will  be 
considered  in  our  final  determination  of 
critical  habitat.  Written  comments  we 


have  already  received  on  the  draft 
Economic  Analysis  in  1996  have  been 
retained  and  will  be  considered  during 
this  open  comment  period. 

Author:  The  primary  author  of  this 
dociiment  is  Jennifer  Fowler-Propst, 
New  Mexico  Ecological  Services  Field 
Office  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1532 
et  seq.). 

Dated:  March  30. 1999. 

David  Yazzie, 

Acting  Regional  Director,  Fish  and  Wildlife 
Service. 

[FR  Doc.  99-8208  Filed  4-6-99;  8:45  am] 
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Fish  and  Wildlife  Service 
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RIN  101»-AF33 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Public  Hearing 
and  Extension  of  Comment  Period  on 
the  Proposed  Rule  for  Listing  Nine 
Bexar  County,  Texas  Invertebrates  as 
Endangered. 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  notice  of 
extension  of  comment  period  and 
announcement  of  public  hearing. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  gives  notice  that  the  public 
comment  period  is  extended  and  a 
public  hearing  will  be  held  on  the 
proposed  determination  of  endangered 
status  for  nine  Bexar  Coimty 
invertebrates.  The  species  proposed  for 
listing  (63  FR  71855;  December  30, 
1998)  are  Rhadine  exilis  (no  common 
name)  and  Rhadine  infemalis  (no 
common  name),  small,  essentially 
eyeless  ground  beetles;  Batrisodes 
venyivi  (Helotes  mold  beetle),  a  small, 
eyeless  mold  beetle;  Texella 
cokendolpheri  (Robber  Baron  Cave 
harvestman),  a  small,  eyeless 
harvestman  (daddy-longlegs);  Cicurina 
baronia  (Robber  Baron  cave  spider), 
Cicurina  madia  (Madia's  cave  spider), 
Cicurina  venii  (no  common  name), 
Cicurina  vespera  (vesper  cave  spider),, 
and  Neoleptoneta  microps  (Government 
Canyon  cave  spider),  all  small  eyeless, 
or  essentially  eyeless,  spiders.  All 
interested  parties  are  invited  to  submit 
comments  on  this  proposal. 
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dates:  a  public  hearing  will  be  held 
from  7:30  p.m.  to  9:00  p.m.  on  April  20, 
1999  in  San  Antonio,  Texas. 
Infonnation  displays  and  an 
opportiinity  to  ask  questions  will  be 
available  bom  5:30  to  7:00  p.m.  on  April 
20, 1999.  The  extended  comment  period 
closes  May  31, 1999. 
ADDRESSES:  The  public  hearing  and 
infonnation  displays  will  be  held  at  the 
Lee  High  School  cafeteria  located  at 
1400  Jackson  Keller  Road  in  San 
Antonio,  Texas.  Written  comments  and 
materials  concerning  the  proposal 
should  be  sent  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service, 
Ecological  Services,  10711  Burnet  Road, 
Suite  200,  Austin,  Texas  78758-4460. 
Comments  and  materials  received  will 
be  available  for  public  inspection  by 
appointment  dining  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alisa  Shull,  U.S.  Fish  and  Wildlife 
Service  (see  ADDRESSES  section) 
(telephone  512-490-0057:  facsimile 
512-490-0974). 
SUPPLEMENTARY  INFORMATION: 

Background 

These  nine  invertebrates  are  obligate 
cave-dwelling  species  (troglobites)  of 
local  distribution  in  caves  in  northern 
Bexar  County,  Texas.  The  life  habits  of 
the  species  are  not  well  known.  They 
are  probably  predaceous  on  the  eggs, 
larvae,  or  adults  of  other  cave 
invertebrates. 

'Hueats  to  these  species  and  their 
habitats  include  destruction  and/or 
deterioration  of  habitat  by  commercial, 
residential,  and  road  construction; 
filling  of  caves,  and  loss  of  permeable 
cover;  potential  contamination  from 
such  things  as  septic  effluent,  sewer 
leaks,  run-off,  and  pesticides;  predation 
by  and  competition  with  non-native  fire 
ants;  and  vandalism. 

In  1994  we  began  discussions  with  a 
coalition  of  landowners,  developers, 
and  other  interested  parties  about 
creating  a  conservation  agreement  that 
might  preclude  the  need  for  listing  these 
species.  We  have  been  working  since 
then  with  interested  parties  to  develop 
a  conservation  strategy  and  agreement. 
However,  all  the  details  necessary  to 
accomplish  this  goal  have  not  yet  been 
agreed  to.  These  issues  relate  primarily 
to  determining  what  is  needed  for 
species  conservation,  responsibility  and 
commitment  for  implementation  and 
funding,  and  the  amoimt  of  time 
required  to  implement  the  conservation 
measures.  If  these  issues  are  resolved 
before  a  final  listing  decision  is  made, 
the  final  listing  decision  may  differ  fitjm 
that  proposed  for  some  or  all  of  these 
species. 


Public  hearings  are  designed  to  gather 
relevant  information  the  public  may 
have  that  we  should  consider  in 
determining  the  status  of  and  threats  to 
these  species.  Dvuing  the  hearing  the 
Service  will  present  information  about 
the  proposed  action  of  listing  the  nine 
Bexar  County  invertebrates  as 
endangered.  We  invite  the  public  to 
submit  information  and  comments 
either  at  the  hearing  on  April  20, 1999, 
or  in  writing.  We  request  that  comments 
be  as  specific  as  possible. 

This  hearing  will  be  held  from  7:30  to 
9:00  pm.  In  the  event  there  are  a  large 
number  of  people  who  wish  to 
comment,  the  time  allotted  for  oral 
statements  may  have  to  be  limited. 
Persons  wishing  to  comment  at  the 
hearing  are  encouraged  to  provide  a 
written  copy  of  their  statement  at  the 
start  of  the  hearing.  There  is  no  limit  on 
the  length  of  vmtten  comments.  Written 
comments  may  also  be  submitted  at  any 
time  during  the  open  conunent  period 
and  are  given  equal  consideration  to 
oral  comments.  Written  comments 
should  be  sent  to:  Supervisor,  USFWS, 
10711  Burnet  Road,  Suite  200.  Austin, 
Texas  78758,  and  must  be  received  by 

May  31, 1999. 

From'5:30  to  7:00  p.m.,  prior  to  the 
public  hearing,  several  information 
booths  will  be  set  up  at  the  hearing  site 
(see  ADDRESSES)  to  allow  the  public  to 
gather  information  and  ask  questions. 
The  best  time  to  ask  questions  or 
discuss  issues  will  be  from  5:30  to  7:00 
p.m.  at  the  information  displays. 
Although  the  Service  will  present 
information  at  the  beginning  of  the 
hearing  about  the  proposed  action  of 
Usting  the  nine  Bexar  County 
invertebrates  as  endangered,  the  format 
of  the  hearing  will  not  allow  for 
questions  and  answers  or  two-way 
dialogue  during  the  hearing. 

Additional  information  that  would  be 
particiUarly  useful  to  the  Service  in 
making  a  final  listing  determination 
includes  any  additional  biological  data; 
the  location  of  any  additional  caves 
containing  these  species  or  caves  where 
searches  have  been  conducted  and  the 
species  not  found;  areas  planned  for 
development  or  other  activities  that 
might  affect  any  of  the  nine 
invertebrates;  and  existing  local,  state, 
or  Federal  regxUations  that  provide 

Erotection  for  these  species  and  their 
abitat. 

AutfaoR  The  primary  author  of  this 
notice  is  Christina  Longacre  (see 
ADDRESSES  section)  (telephone  512/490- 
0057:  fecsimile  512/490-0974). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  as 
amended  (16  U.S.C.  1531  et  seq.). 


Dated:  March  29, 1999. 
Nancy  M.  Kaufinan, 

Reffonal  Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  99-8678  Filed  4-5-99;  11:55  am] 

BILLING  CODE  4310-a6-P 


DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart648 

[Doclwt  No.  99030105a-9058-01;  I.D. 
011499B1 

RIN0648-AL56 

Fisheries  of  the  Northeastern  United 
States;  Amendment  12  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Fisheries;  Amendment  8  to  the  Fishery 
Management  Plan  for  the  Atlantic 
Maclcerel,  Squid,  and  Butterfish 
Fisheries;  and  Amendment  12  to  ttte 
Fishery  Management  Plan  for  ttte 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 


SUMMARY:  NMFS  proposes  regulations  to 
implement  Amendment  12  to  the 
Fishery  Management  Plan  (FMP)  for  the 
Summer  Floimder,  Scup,  and  Black  Sea 
Bass  Fisheries;  Amendment  8  to  the 
FMP  for  the  Atlantic  Mackerel.  Squid, 
and  Butterfish  Fisheries;  and 
Amendment  12  to  the  FMP  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries.  This  proposed  rule  would 
implement  framework  provisions  for 
amending  management  measures  for 
these  fisheries,  restrict  the  size  of 
domestic  harvesting  vessels  permitted 
in  the  Atlantic  mackerel  fishery  without 
restricting  the  size  of  processing  vessels, 
and  implement  an  operator  permit 
requirement  for  the  surf  clam  and  ocean 
quahog  fisheries.  These  amendments  are 
intended  to  meet  the  requirements  of 
the  Sustainable  Fisheries  Act  of  October 
1996  (SFA). 

DATES:  Comments  must  be  received  on 
or  before  May  24, 1999. 

ADDRESSES:  Comments  on  this  proposed 
rule  should  be  sent  to  Jon  C.  Rit^ers, 
Acting  Regional  Administrator, 
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Northeast  Regional  Office.  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
Mark  the  outside  of  the  envelope 
"Comments  on  the  Mid-Atlantic  SFA 
Amendments." 

Comments  regarding  burden-hour 
estimates  for  collection-of-information 
requirements  contained  in  this  proposed 
rule  should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 

Copies  of  the  proposed  amendments, 
the  environmental  assessments  (EA),  the 
regulatory  impact  reviews,  and  other 
supporting  documents  are  available 
from  Daniel  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Coimcil.  Room  2115  Federal  Building, 
300  S.  New  Street,  Dover,  DE  19904- 
6790. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regina  L.  Spallone,  Fishery  Policy 
Analyst,  978-281-9221. 

SUPPLEMENTARY  INFORMATKW:  The  Mid- 
Atlantic  Fishery  Management  Coimcil 
(Council)  and  the  Atlantic  States  Marine 
Fisheries  Commission,  in  consultation 
with  the  New  England  and  South 
Atlantic  Fishery  Management  Councils, 
prepared  proposed  Amendment  12  to 
the  Summer  Flounder,  Scup.  and  Black 
Sea  Bass  FMP.  The  Council,  in 
consultation  with  the  New  England  and 
South  Atlantic  Fishery  Management 
Coimcils,  prepared  proposed 
Amendment  8  to  the  Atlantic  Mackerel, 
Squid,  and  Butterfish  FMP.  The 
Coimcil,  in  consultation  with  the  New 
England  Fishery  Management  Council, 
prepared  proposed  Amendment  12  to 
the  Atlantic  Surf  Clam  and  Ocean 
Quahog  FMP. 

NMFS  published  a  notice  of 
availability  for  these  amendments  in  the 
Federal  Register  on  January  27, 1999 
(64  FR  4065),  soliciting  pubhc 
comments  on  the  three  amendments 
through  March  29, 1999.  All  comments 
received  by  the  end  of  that  comment 
period  on  the  proposed  amendments, 
whether  specifically  directed  to  any  of 
the  amendments  or  to  this  proposed 
rule,  will  be  considered  in  the  approval/ 
disapproval  decision  on  the 
amendments.  Public  comments  must  be 
received  (not  postmarked  or  otherwise 
transmitted,  including  faxes)  by  the 
close  of  business  on  March  29, 1999,  to 
be  considered  in  the  approval/ 
disapproval  decision.  Comments 
received  after  that  date,  but  before  the 
end  of  the  comment  period  for  this 
proposed  rule  May  24, 1999.  will  not  be 
considered  in  the  approval/disapproval 
decision  of  the  amendments,  but  will  be 


considered  in  the  decision  on  issuance 
of  the  final  rule. 

Overfishing  Definition 

All  three  of  the  FMP  amendments 
would  revise  the  overfishing  definitions 
to  bring  them  into  accord  with  the  new 
national  standards  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  of  1976  (Magnuson- 
Stevens  Act),  as  amended  by  the  SFA. 
Under  the  revised  standards,  overfishing 
definitions  must  be  composed  of  two 
reference  points,  one  for  fishing 
mortality  and  one  for  stock  biomass. 
"Overfishing"  occurs  whenever  a  stock 
or  stock  complex  is  subjected  to  a  rate 
or  level  of  F  that  jeopardizes  the 
capacity  of  a  stock  or  stock  complex  to 
produce  maximum  sustainable  yield 
(MSY)  on  a  continuing  basis. 
"Overfished"  describes  a  stock  or  stock 
complex  with  a  sufficiently  low  biomass 
to  require  a  change  in  management 
practices  to  achieve  the  appropriate 
level  or  rate  of  stock  rebuilding  (to 

tJtargeiJ. 

Only  one  change  to  the  regulatory  text 
is  necessary  because  of  the  new 
overfishing  definitions.  Amendment  8 
to  the  Atlantic  Mackerel,  Squid,  and 
Butterfish  FMP  (Amendment  8) 
proposes  to  revise  the  maximum  fishing 
mortality  rate  for  Illex  squid  to  Fasy  to 
better  reflect  the  goal  of  achieving  MSY 
on  a  continuing  basis.  The  other 
proposed  FMP  amendments  do  not 
require  changes  to  the  regulatory  text. 
Conunents  on  these  FMP  amendments 
were  solicited  in  the  Notice  of 
Availability  (64  FR  4065). 

Framework  Adjustment  Process 

The  proposed  amendments  would 
add  a  framework  adjustment  process  for 
each  of  the  fisheries,  in  addition  to  the 
annual  specification  setting  process. 
This  provision  would  allow  the  Coimcil 
to  modify  or  add  management  measures 
through  a  streamlined  public  review 
process.  As  such,  management  measures 
that  have  been  identified  in  the  plan 
could  be  implemented  or  adjusted  at 
any  time  during  the  year.  The  following 
management  measures  could  be 
implemented  or  modified  through 
framework  adjustment  procedures  for 
Amendments  12  and  8  (summer 
flounder,  scup,  black  sea  bciss,  Atlantic 
mackerel,  Loligo  and  lUex  squids,  and 
butterfish  fisheries)  unless  otherwise 
noted:  Minimum  and  maximum  fish 
sizes;  gear  restrictions;  permitting 
restrictions;  recreationd  possession  and 
harvest  limits  and  seasons;  closed  areas; 
commercial  seasons  and  trip  limits; 
commercial  quota  system,  including 
commercial  quota  allocation  procedure 
and  possible  quota  set  asides  to  mitigate 


bycatch;  restrictions  on  vessel  size  in 
length  overall  and  gross  registered  tons 
(LOA  and  CRT)  or  shaft  horsepower; 
operator  permits  (summer  flounder, 
scup,  and  black  sea  bass  only);  regional 
management  and  inseason  adjustments 
to  specifications  (Atlantic  mackerel, 
squid,  and  butterfish  only)  and  any 
other  management  measures  currently 
included  in  the  FMP. 

In  addition,  the  following  provisions 
could  be  implemented  for  Uie  fisheries 
managed  under  all  three  FMPs,  unless 
otherwise  noted:  Set  aside  quotas  for 
scientific  research;  description  and 
identification  of  essential  fish  habitat 
(EFH)  and  habitat  areas  of  particular 
concern;  management  measures  for 
fishing  gear  that  impact  EFH; 
overfishing  definition  thresholds  and 
targets;  vessel  tracking  system;  and 
optimum  yield  range  (surf  clam  and 
ocean  quahogs  only). 

Other  Proposed  Measures 

This  proposed  rule  would  restrict  the 
size  of  domestic  harvesting  vessels,  but 
not  processing  vessels,  permitted  in  the 
Atlantic  mackerel  fishery.  Any  vessel 
that  exceeds  any  one  of  the  following: 
165  ft  (50.3  m)  in  LOA,  or  750  CRT,  or 
a  shaft  horsepower  (shp)  of  3,000, 
would  be  ineligible  for  a  permit  to 
harvest  Atlantic  mackerel.  NMFS 
believes  this  proposed  language 
describes  clearly  the  intended  effect  of 
the  measure,  which  is  to  exclude  all 
vessels  meeting  any  one  of  the  three 
criteria. 

NMFS  is  concerned  that  the  wording 
of  the  regulation,  as  submitted  by  the 
Council,  would  not  achieve  the 
Council's  intentions  by  allowing  vessels 
to  become  eligible  for  a  harvestkig 
permit  under  various  combinations  of 
length,  tonnage  and  horsepower.  Based 
on  the  record  of  discussions  at  public 
Coimcil  meetings,  this  proposed  rule 
would  interpret  the  Council's  action  to 
mean  adoption  of  the  most  restrictive 
interpretation  of  the  criteria.  NMFS  is 
seeking  comment  on  this  interpretation 
which  would  prohibit  harvesting  of 
Atlantic  mackerel  by  all  vessels  meeting 
any  one  of  the  preceding  criteria.  NMFS 
is  also  seeking  comment  on  the  overall 
merits  of  such  a  prohibition  on 
harvesting  vessels. 

The  Council  is  concerned  about  rapid 
over-capitalization  of  the  mackerel  fleet 
by  the  entry  of  large  vessels  with 
significant  harvesting  potential.  The 
Council's  analysis  indicates  that  the 
current  fleet  of  vessels  in  the  Northeast 
has  more  than  enough  fishing  harvesting 
capacity  to  take  the  sustainable  harvest 
of  Atlantic  mackerel.  This  analysis  can 
be  reviewed  in  its  entirety  by  obtaining 
a  copy  of  Amendment  8  to  the  Atlantic 
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Mackerel.  Squid,  and  Butterfish  FMP 
(see  ADDRESSES). 

Because  Amendment  8  proposes  to 
prohibit  only  vessels  that  exceed  the 
above  specified  limits  from  harvesting 
Atlantic  mackerel  and  not  from 
processing  it.  NMFS,  to  be  consistent 
with  the  intent  of  the  Council,  proposes 
to  modify  the  vessel  and  dealer 
permitting  provisions  to  provide  for 
processing  by  such  vessels.  Specifically, 
the  vessel  permit  requirement  would  be 
revised  to  make  vessels  exceeding  the 
size  limits  specified  ineligible  for  a 
permit  to  harvest  Atlantic  mackerel.  A 
new  dealer  permit  category  would  be 
established  to  allow  a  vessel  of  any  size 
to  receive,  possess  and  process  Adantic 
mackerel  at  sea,  as  well  as  to  off-load 
the  product.  Such  a  vessel  woidd  be 
required  to  obtain  an  at-sea  processing 
permit  and  comply  with  the  dealer 
reporting  requirements. 

This  proposed  rule  would  implement, 
through  Amendment  12  to  the  FMP  for 
the  Atlantic  Surf  Clam  and  Ocean 
Quahog  Fisheries,  the  operator  permit 
requirement  for  individuals  fishing  for 
suff  clams  or  ocean  quahogs.  An 
operator  is  the  master,  captain,  or  other 
individual  aboard  a  fishing  vessel  who 
is  in  charge  of  that  vessel's  operations. 
Under  the  proposed  rule,  any  vessel 
fishing  commercially  for  surf  clams  or 
ocean  quahogs  in  the  EEZ  woidd  have 
to  have  on  board  at  least  one  operator 
who  holds  an  operator  permit  issued 
pursuant  to  this  FMP  or  any  other  FMP 
prepared  by  the  Mid- Atlantic  or  the 
New  England  Fishery  Management 
Councils.  The  operator  may  be  held 
accoimtable  for  violations  of  the  fishing 
regulations  and  may  be  subject  to  an 
operator  permit  sanction  for  violations. 
During  the  permit  sanction  period,  the 
individual  operator  could  not  be  aboard 
any  federally  permitted  fishing  vessel  or 
any  vessel  subject  to  Federal  fishing 
regulations  while  the  vessel  is  at  sea  or 
engaged  in  off-loading. 

Technical  Changes 

Effective  February  1, 1991,  NMFS 
closed  the  fishing  groimds  located  east 
of  69°  W.  longitude,  and  south  of  42°20' 
N.  latitude  to  surf  clam  and  ocean 
quahog  harvesting  (56  FR  3980, 
February  1, 1991).  That  area  was  closed 
to  fishing  for  surf  clams  and  ocean 
quahogs  due  to  high  concentrations  of 
the  organism  that  causes  paralytic 
shellfish  poisoning  (PSP)  cmrenUy 
found  in  these  species  at  that  location. 
The^riginal  notification  specified  that 
the  area  woiUd  remain  closed  until  the 
Secretary  of  Commerce  determines  that 
the  adverse  enviromnental  conditions 
caused  by  the  PSP  toxin  are  no  longer 
present.  Since  that  closiue  is  still  in 


effect,  NMFS  proposes  to  codify  the 
closme  so  that  new  entrants  into  the 
fishery,  and  those  who  may  not  have 
been  actively  participating  in  the  fishery 
since  1991,  can  be  notified  more  easily 
of  the  closme  and  subsequent  re- 
opening, should  it  occur. 

Additionally.  NMFS  proposes  to 
suspend  the  sea  tiulle  conservation 
regulations  codified  at  §  648.106.  The 
measures  implemented  in  Amendment 
2  to  the  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  FMP  (57  FR  57358. 
December  4, 1992)  were  intended  to 
serve  a  temporary  function,  pending 
implementation  of  permanent  measiues 
imder  the  authority  of  the  Endangered 
Species  Act  (ESA).  Those  regulations 
are  now  in  place  under  50  CFR  parts 
217  and  227.  Regulations  issued  imder 
the  ESA  supersede  the  regulations 
issued  imder  part  648,  which  are 
proposed  to  be  replaced  with  a  cross 
reference  to  parts  217  and  227. 

Classification 

At  this  time.  NMFS  has  not 
determined  that  the  amendments  that 
this  proposed  rule  would  implement  are 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Act  and  other 
applicable  law.  NMFS.  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

The  Council  prepared  EAs  for  each  of 
the  amendments  that  discuss  the 
impacts  on  the  enviroiunent.  Copies  of 
the  environmental  assessments  are 
available  from  the  Council  (see 
ADDRESSES). 

This  proposed  rule  has  been 
determined  to  be  significant  for 
purposes  of  E.0. 12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  woiUd  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows: 

Some  of  the  provisions  implemented  by 
this  rule,  i.e.,  the  revised  overfishing 
definitions  and  the  framework  process,  are 
not  expected  to  impact  participants  in  any  of 
these  fisheries.  Consequently,  these 
provisions  would  not  change  historical 
production  or  normal  business  practices 
associated  with  the  fishery.  For  the  operator 
permit  provision,  approximately  21  of  the  84 
vessels  that  landed  surf  clams  or  ocean 
quahogs  in  1997  (25  percent)  are  operated  by 
individuals  who  would  be  required  to  obtain 
that  permit.  These  individuals  would  not 
already  have  a  permit  issued,  as  required  by 
another  fishery.  Compliance  costs  associated 
with  this  requirement  are  estimated  at  S22 
($15  form  preparation,  plus  $7  for  passport 
photographs),  to  be  incurred  every  3  years 


only,  since  the  permit  is  valid  for  that  time. 
Therefore,  it  is  realistic  to  assume  that  this 
cost  would  equate  to  but  a  small  percentage 
of  the  annualized  costs  of  the  surf  clam  and 
quahog  industry.  The  vessel  size  restriction 
is  estimated  to  impact  1  of  approximately 
1,000  vessels  that  represent  potential  new 
entry  into  the  directed  mackerel  fishery.  As 
a  result,  a  regulatory  flexibility  analysis  was 
not  prepared.  Any  changes  in  management 
provisions  that  arise  as  a  result  of  the 
measures  enacted  by  these  amendments 
would  be  reviewed  for  economic  impacts 
when  submitted. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to.  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
ciurently  valid  0MB  control  number. 

This  proposed  nile  contains 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
These  collection-of-information 
requirements  have  been  submitted  to 
0MB  for  approval.  The  requirements 
and  their  estimated  response  times  are: 
Operator  permits  at  1  hour  per  response, 
at-sea  processor  jiermits  at  5  minutes 
per  response,  and  weekly  reporting  for 
at-sea  processors  at  2  minutes  to 
complete  the  dealer  purchase  report 
(Form  88-30).  and  4  minutes  to 
summarize  and  call-in  the  weekly  IVR 
report.  The  response  times  shown 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
soinces,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Public  comment  is  sought  regarding 
whether  these  proposed  coUections-of- 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  the 
accuracy  of  the  burden  estimate;  ways  to 
enhance  the  quality-,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
ways  to  minimize  the  burden  of  the 
collection-of-information,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Send  comments  regarding 
these  burden  estimates  or  any  other 
aspect  of  the  data  requirements, 
including  suggestions  for  reducing  the 
burden,  to  NMFS  (see  ADDRESSES)  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (ATTN:  NOAA  Desk  Officer). 

List  of  Subjects  in  50  CFR  Fait  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 
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Dated:  March  31, 1999. 

RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— HSHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.4,  paragraph  (a)(5)(iii)  is 
revised  to  read  as  follows: 

§  648.4    Vessel  and  Individual  commercial 
permits. 

(a)  *  •  * 

(5)  *  *  * 

(iii)  Atlantic  mackerel  permit.  Any 
vessel  of  the  United  States  may  obtain 
a  permit  to  fish  for  or  retain  Atlantic 
mackerel  in  or  from  the  EEZ,  except  for 
vessels  that  exceed  165  feet  in  length 
overall  (LOA),  or  750  gross  registered 
tons,  or  have  shaft  horsepower 
exceeding  3000  shp.  Vessels  that  exceed 
the  size  restriction  may  obtain  an  at-sea 
processing  permit  specified  under 
§648.6(a)(y. 
***** 

3.  In  §  648.5,  paragraph  (a)  is  revised 
to  read  as  follows: 

§648.5    Operator  permits. 

(a)  General.  Any  operator  of  a  vessel 
Hshing  for  or  possessing  sea  scallops  in 
excess  of  40  lb  (18.1  kg),  NE 
Multispecies,  and,  mackerel,  squid,  or 
butterfish,  or  scup,  and,  black  sea  bass, 
or,  as  of  [insert  effective  date  of  the  final 
rule] ,  Atlantic  surf  clams  and  ocean 
quahog  harvested  in  or  from  the  EEZ,  or 
issued  a  permit  for  these  species  imder 
this  part,  must  have  been  issued  imder 
this  section  and  carry  on  board,  a  valid 
operator's  permit. 
***** 

4.  In  §  648.6,  paragraph  (a)  is 
redesignated  paragraph  (a)(1)  and  a 
heading  is  added  to  newly  redesignated 
paragraph  (a)(1);  a  new  paragraph  (a)(2) 
is  added;  and  a  paragraph  (c)  is  revised 
to  read  as  follows: 

§648.6    Dealer/processor  permits. 

(a)  General.  (1)  Dealer  permits.  *  *  * 

(2)  At-sea  processors. 
Notwithstanding  the  provisions  of 
§  648.4(a)(5),  any  vessel  of  the  United 
States  must  have  been  issued  and  carry 
on  board  a  valid  at-sea  processor  permit 
issued  under  this  section  to  receive  over 
the  side,  possess  and  process  Atlantic 
mackerel  harvested  in  or  from  the  EEZ 


by  a  lawfully  permitted  vessel  of  the 
United  States. 

***** 

(c)  Information  requirements. 
Applications  must  contain  at  least  the 
following  information  and  any  other 
information  required  by  the  Regional 
Administrator:  Company  name,  place(s) 
of  business  (principal  place  of  business 
if  applying  for  a  surf  clam  and  ocean 
qudaog  permit),  mailing  address(es)  and 
telephone  number(s),  owner's  name, 
dealer  permit  number  (if  a  renewal), 
name  and  signature  of  the  person 
responsible  for  the  truth  and  accuracy  of 
the  application,  a  copy  of  the  certificate 
of  incorporation  if  the  business  is  a 
corporation,  and  a  copy  of  the 
partnership  agreement  and  the  names 
and  addresses  of  all  partners,  if  the 
business  is  a  partnership,  name  of  at-sea 
processor  vessel,  and  current  vessel 
documentation  papers,  if  an  at-sea 
processor  permit. 
***** 

5.  In  §  648.7,  the  last  two  sentences  of 
paragraph  (c)  are  removed  and 
paragraph  (f)(3)  is  revised  to  read  as 
follows: 

§648.7    Recordkeeping  and  reporting 
requirements. 

***** 

(f)*  *  * 

(3)  At-sea  purchasers,  receivers,  or 
processors.  All  persons  purchasing, 
receiving,  or  processing  any  summer 
flounder,  or  mackerel,  or  squid,  or 
butterfish,  or  scup,  or  black  sea  bass  at 
sea  for  landing  at  any  port  of  the  United 
States  must  submit  information 
identical  to  that  required  by  paragraph 
(a)(1),  (a)(2),  or  {a)(3)  of  this  section,  as 
applicable,  and  provide  those  reports  to 
the  Regional  Administrator  or  designee 
on  the  same  frequency  basis. 
***** 

6.  In  §648.14,  paragraph  (p)(10)  is 
added  to  read  as  follows: 

§648.14    Prohibitions. 

***** 
(pj  *  *  * 

(10)  Fish  for,  retain,  or  possess 
Atiantic  mackerel  in  or  from  the  EEZ 
with  a  vessel  that  exceeds  165  ft  (50.3 
m)  in  length  overall,  or  750  CRT,  or 
3000  shp,  except  for  processing  Atlantic 
mackerel  by  a  vessel  holding  a  valid  at- 
sea  processor  permit  pursuant  to 
§  648.6(a)(2). 
*        *        *        *        * 

7.  In  §  648.20,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  648.20    Maximum  optimum  yield  (OYs). 


(c)  Illex-catch  associated  with  a 
fishing  mortality  rate  of  Fnay. 
***** 

8.  In  §648.21,  paragraph  {b)(2)(i)  is 
revised  to  read  as  follows: 

§  648.21    Procedures  for  determining  initial 
annual  amounts. 

***** 

(b)  *  *  *. 

(2)  Mackerel,  (i)  Mackerel  ABC  must 
be  calculated  from  the  formula  ABC  = 
T  -  C,  where  C  is  the  estimated  catch  of 
mackerel  in  Canadian  waters  for  the 
upcoming  fishing  year  and  T  is  the 
catch  associated  with  a  fishing  mortality 
rate  that  is  equal  to  F,arget  (F=  0.25)  at 
890,000  mt  spawning  stock  biomass  (or 
greater)  and  decreases  linearly  to  zero  at 
450,000  mt  spawning  stock  biomass  (Vz 

tJinsyJ. 

***** 

9.  Section  648.24  is  added  imder 
subpart  B  to  read  as  follows: 

§  648.24    Framework  adjustments  to 
management  measures. 

(a)  Within  season  management  action. 
The  MAFMC,  at  any  time,  may  initiate 
action  to  add  or  adjust  management 
measures  within  the  Atlantic  Mackerel, 
Squid,  and  Butterfish  FMP  if  it  finds 
that  action  is  necessary  to  meet  or  be 
consistent  with  the  goals  and  objectives 
of  the  plan. 

(1)  Adjustment  process.  The  MAFMC 
shall  develop  and  analyze  appropriate 
management  actions  over  the  span  of  at 
least  two  MAFMC  meetings.  The 
MAFMC  must  provide  the  public  with 
advance  notice  of  the  availability  of  the 
recommendation(s),  appropriate 
justification(s)  and  economic  and 
biological  analyses,  and  the  opportunity 
to  comment  on  the  proposed 
adj\istment(s)  at  the  first  meeting  and 
prior  to  and  at  the  second  MAFMC 
meeting.  The  MAFMC's 
recommendations  on  adjustments  or 
additions  to  management  measures 
must  come  from  one  or  more  of  the 
following  categories:  minimum  fish  size, 
maximum  fish  size,  gear  restrictions, 
gear  requirements  or  prohibitions, 
permitting  restrictions,  recreational 
possession  limit,  recreational  seasons, 
closed  areas,  commercial  seasons, 
commercial  trip  limits,  commercial 
quota  system  including  commercial 
quota  allocation  procedure  and  possible 
quota  set  asides  to  mitigate  bycatch, 
recreational  harvest  limit,  annual 
specification  quota  setting  process,  FMP 
Monitoring  Committee  composition^d 
process,  description  and  identification 
of  essential  fish  habitat  (and  fishing  gear 
management  measures  that  impact 
EFH),  description  and  identification  of 
habitat  areas  of  particidar  concern. 
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overfishing  definition  and  related 
thresholds  and  targets,  regional  gear 
restrictions,  regional  season  restrictions 
(including  option  to  split  seasons), 
restrictions  on  vessel  size  (LOA  and 
GRT)  or  shaft  horsepower,  any  other 
management  measures  ciurently 
included  in  the  FMP,  set  aside  quota  for 
scientific  research,  regional 
management,  and  process  for  inseason 
adjustment  to  the  annual  specification. 
(2)  MAFMC  recommendation.  After 
developing  management  actions  and 
receiving  public  testimony,  the  MAFMC 
shall  make  a  recommendation  to  the 
Regional  Administrator.  The  MAFMC's 
recommendation  must  include 
supporting  rationale,  if  management 
measures  are  recommended,  an  analysis 
of  impacts,  and  a  recommendation  to 
the  Regional  Administrator  on  whether 
to  issue  the  management  measiues  as  a 
final  rule.  If  MAFMC  recommends  that 
the  management  measures  should  be 
issued  as  a  final  rule,  MAFMC  must 
consider  at  least  the  following  factors, 
and  provide  support  and  analysis  for 
each  factor  considered: 

(i)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measures  are  based  allows  for  adequate 
time  to  publish  a  proposed  rule,  and 
whether  the  regulations  would  have  to 
be  in  place  for  an  entire  harvest/ fishing 
season. 

(ii)  Whether  there  has  been  adequate 
notice  and  opportunity  for  participation 
by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
the  recommended  management 
measures. 

(iii)  Whether  there  is  an  immediate 
need  to  protect  the  resource. 

(iv)  Whether  there  will  be  a 
continuing  evaluation  of  management 
measures  following  their 
implementation  as  a  final  rule. 

(3)  Regional  Administrator  action.  If  ^ 
the  MAFMC's  recommendation  includes 
adjustments  or  additions  to  management 
measures  and,  after  reviewing  the 
MAFMC's  recommendation  and 
supporting  information: 

fi)  If  the  Regional  Administrator 
concurs  with  MAFMC's  recommended 
management  measmes  and  determines 
that  the  recommended  management 
measures  should  be  issued  as  a  final 
rule  based  on  the  factors  specified  in 
paragraph  (a)(2)  of  this  section,  the 
measures  will  be  issued  as  a  final  rule 
in  the  Federal  Register. 

(ii)  If  the  Regional  Administrator 
concurs  with  MAFMC's  recommended 
management  measures  and  determines 
that  the  recommended  management 
measures  should  be  published  first  as  a 
proposed  rule,  the  measures  will 
published  as  a  proposed  rule  in  the 


Federal  Register.  After  additional 
public  comment,  if  the  Regional 
Administrator  concurs  with  the 
MAFMC  recommendation,  the  measures 
will  be  issued  as  a  final  rule  in  the 
Federal  Register. 

(iii)  If  the  Regional  Administrator 
does  not  concin,  MAFMC  will  be 
notified  in  writing  of  the  reasons  for  the 
non-conciurence. 

(4)  Emergency  actions.  Nothing  in  this 
section  is  meant  to  derogate  bom  the 
authority  of  the  Secretary  to  take 
emergency  action  under  section  305(e) 
of  the  Magnuson-Stevens  Act. 

(b)  [Reserved] 

10.  In  §648.73,  paragraph  (a)(4)  is 
added  to  read  as  follows: 

§648.73    Closed  areu. 

(a)  '  *  * 

(4)  Georges  Bank.  The  paralytic 
shellfish  poisoning  (PS?)  contaminated 
area  known  as  Georges  Bank  and  located 
east  of  69°  W.  longitude,  and  south  of 

42°20'  N.  latitude. 

***** 

11.  Section  648.77  imder  Subpart  E  is 
added  to  read  as  follows: 

§  648.77    Framework  adjustments  to 
management  measures. 

(a)  Within  season  management  action. 
At  any  time,  MAFMC  may  initiate 
action  to  add  or  adjust  management 
measures  within  the  Atlantic  Surf  Clam 
and  Ocean  Quahog  FMP  if  it  finds  that 
action  is  necessary  to  meet  or  be 
consistent  with  the  goals  and  objectives 
of  the  plan. 

(1)  Adjustment  process.  MAFMC  shall 
develop  and  analyze  appropriate 
management  actions  over  the  span  of  at 
least  two  MAFMC  meetings.  MAFMC 
must  provide  the  public  with  advance 
notice  of  the  availability  of  the 
recommendation(s),  appropriate 
justification(s)  and  economic  and 
biological  analyses,  and  the  opportunity 
to  comment  on  the  proposed 
adjustment{s)  at  the  first  meeting,  and 
prior  to  and  at  the  second  MAFMC 
meeting.  The  MAFMC's 
recommendations  on  adjustments  or 
additions  to  management  measures 
must  come  from  one  or  more  of  the 
following  categories:  The  overfishing 
definition  (boA  the  threshold  and  target 
levels)  description  and  identification  of 
EFH  (and  fishing  gear  management 
measures  that  impact  EFH),  habitat 
areas  of  particular  concern,  set  aside 
quota  for  scientific  research,  vessel 
tracking  system,  optimum  yield  range. 

(2)  MAFMC  recommendation.  After 
developing  management  actions  and 
receiving  public  testimony,  MAFMC 
shall  make  a  recommendation  to  the 
Regional  Administrator.  MAFMC's 


recommendation  must  include 
supporting  rationale,  if  management 
measiues  are  recommended,  an  analysis 
of  impacts,  and  a  recommendation  to 
the  Regional  Administrator  on  whether 
to  issue  the  management  measures  as  a 
final  rule.  If  MAFMC  recommends  that 
the  management  measiues  should  be 
issued  as  a  final  rule,  it  must  consider 
at  least  the  following  factors,  and 
provide  support  and  analysis  for  each 
factor  considered: 

(i)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measiues  are  based  allows  fer  adequate 
time  to  publish  a  proposed  rule,  and 
whether  the  regulations  would  have  to 
be  in  place  for  an  entire  harvest/fishing 
season. 

(ii)  Whether  there  has  been  adequate 
notice  and  opportunity  for  participation 
by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
recommended  management  measures, 
(iii)  Whether  there  is  an  immediate 
need  to  protect  the  resoiuce. 

(iv)  Whether  there  will  be  a 
continuing  evaluation  of  management 
measures  adopted  following  their 
implementation  as  a  final  rule. 

(3)  Regional  Administrator  action.  If 
MAFMC's  recommendation  includes 
adjustments  or  additions  to  management 
measures  and,  after  reviewing  MAFMC's 
recommendation  and  supporting 
information: 

(i)  If  the  Regional  Administrator 
concius  with  the  MAFMC's 
recommended  management  measiues 
and  determines  that  the  recommended 
management  measures  should  be  issued 
as  a  &ial  rule  based  on  the  factors 
specified  in  paragraph  (a)(2)  of  this 
section,  the  measures  will  be  issued  as 
a  final  rule  in  the  Federal  Register. 
(ii)  If  the  Regional  Administrator 
concius  with  the  MAFMC's 
recommended  management  measmes 
and  determines  that  the  recommended 
management  measures  should  be 
published  first  as  a  proposed  rule,  the 
measiues  will  be  published  as  a 
proposed  rule  in  the  Federal  Register. 
After  additional  public  comment,  if  the 
Regional  Administrator  concurs  with 
the  MAFMC  recommendation,  the 
measures  will  be  issued  a»  a  final  rule 
and  published  in  the  Federal  Register. 

(iii)  If  the  Regional  Administrator 
does  not  concur,  MAFMC  will  be 
notified  in  writing  of  the  reasons  for  the 
non-concurrence. 

(4)  Emergency  actions.  Nothing  in  this 
section  is  meant  to  derogate  from  the 
authority  of  the  Secretary  to  take 
amergency  action  under  section  305(e) 
of  the  Magnuson-Stevens  Act. 
(b)  [Reserved] 
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12.  Section  648.107  is  added  under 
Subpart  G  to  read  as  follows: 

§  648.1 07    Framework  adjustments  to 
management  measures. 

(a)  Within  season  management  action. 
MAFMC,  at  any  time,  may  initiate 
action  to  add  or  adjust  management 
measures  within  the  Summer  Flounder, 
Scup,  and  Black  Sea  Bass  FMP  if  it  finds 
that  action  is  necessary  to  meet  or  be 
consistent  with  the  goals  and  objectives 
of  the  plan. 

(1)  Adjustment  process.  MAFMC  shall 
develop  and  analyze  appropriate 
management  actions  over  the  span  of  at 
least  two  MAFMC  meetings.  MAFMC 
must  provide  the  public  with  advance 
notice  of  the  availability  of  the 
reconunendation(s),  appropriate 
justincation(s)  and  economic  and 
biological  analyses,  and  the  opportunity 
to  comment  on  the  proposed 
adjustment(s)  at  the  first  meeting  and 
prior  to  and  at  the  second  MAFMC 
meeting.  MAFMC 's  recommendations 
on  adjustments  or  additions  to 
management  measures  must  come  bora 
one  or  more  of  the  following  categories: 
Minimum  fish  size,  maximum  fish  size, 
gear  restrictions,  gear  requirements  or 
prohibitions,  permitting  restrictions, 
recreational  possession  limit, 
recreational  seasons,  closed  areas, 
conunercial  seasons,  commercial  trip 
limits,  commercial  quota  system 
including  commercial  quota  allocation 
procedure  and  possible  quota  set  asides 
to  mitigate  bycatch,  recreational  harvest 
limit,  annual  specification  quota  setting 
process,  FMP  Monitoring  Committee 
composition  and  process,  description 
and  identification  of  essential  fish 
habitat  (and  fishing  gear  management 
measures  that  impact  EFH),  description 
and  identification  of  habitat  areas  of 
particular  concern,  overfishing 
definition  and  related  thresholds  and 
targets,  regional  gear  restrictions, 
regional  season  restrictions  (including 
option  to  split  seasons),  restrictions  on 
vessel  size  (LOA  and  CRT)  or  shaft 
horsepower,  operator  permits,  any  other 
commercial  or  recreational  management 
measures,  any  other  management 


measures  currently  included  in  the 
FMP,  and  set  aside  quota  for  scientific 
research. 

(2)  MAFMC  recommendation.  After 
developing  management  actions  and 
receiving  public  testimony,  MAFMC 
shall  make  a  recommendation  to  the 
Regional  Administrator.  MAFMC's 
recommendation  must  include 
supporting  rationale,  if  management 
measures  are  recommended,  an  analysis 
of  impacts,  and  a  recommendation  to 
the  Regional  Administrator  on  whether 
to  issue  the  management  measures  as  a 
final  nde.  If  MAFMC  recommends  that 
the  management  measiu'es  should  be 
issued  as  a  final  rule,  it  must  consider 
at  least  the  following  factors  and 
provide  support  and  analysis  for  each 
factor  considered: 

(i)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measures  are  based  allows  for  adequate 
time  to  publish  a  proposed  rule,  and 
whether  the  regulations  would  have  to 
be  in  place  for  an  entire  harvest/fishing 
season. 

(ii)  Whether  there  has  been  adequate 
notice  and  opportunity  for  participation 
by  the  public  and  members  of  the 
affected  industry  in  the  development  of 
recommended  management  measures. 

(iii)  Whether  there  is  an  immediate 
need  to  protect  the  resource. 

(iv)  Whether  there  will  be  a 
continuing  evaluation  of  management 
measures  adopted  following  their 
implementation  as  a  final  rule. 

(3)  Regional  Administrator  action.  If 
MAFMC's  recommendation  includes 
adjustments  or  additions  to  management 
meeisures  and,  if  after  reviewing  the 
MAFMC's  recommendation  and 
supporting  information: 

(i)  The  Regional  Administrator 
conciu^  with  the  MAFMC's 
recommended  management  measures 
and  determines  that  the  recommended 
management  measures  should  be  issued 
as  a  final  rule  based  on  the  factors 
specified  in  paragraph  {a)(2)  of  this 
section,  the  measures  will  be  issued  as 
a  final  rule  in  the  Federal  Register. 

(ii)  If  the  Regional  Administrator 
concurs  with  the  MAFMC's 


recommended  management  measuBBS^  ' 
and  determines  that  the  recommended 
management  measures  should  be 
published  first  as  a  proposed  rule,  the 
measures  will  be  published  as  a 
proposed  rule  in  die  Federal  Register. 
After  additional  public  comment,  if  the 
Regional  Administrator  conciu-s  with 
the  MAFMC  recommendation,  the 
measures  will  be  issued  as  a  final  rule 
and  published  in  the  Federal  Register. 

(iii)  If  the  Regional  Administrator 
does  not  concur,  the  MAFMC  will  be 
notified  in  writing  of  the  reasons  for  the 
non-conciurence. 

(4)  Emergency  actions.  Nothing  in  this 
section  is  meant  to  derogate  from  the 
authority  of  the  Secretary  to  take 
emergency  action  under  section  305(e) 
of  the  Magnuson-Stevens  Act. 

(b)  [Reserved] 

13.  Section  648.127  is  added  imder 
Subpart  H  to  read  as  follows: 

§  648.1 27    Framework  adjustments  to 
management  measures. 

(a)  Within  season  management  action. 
See  §  648.107(a). 

(1)  Adjustment  process.  See 
§  648.107(a)(1). 

(2)  MAFMC  recommendation.  See 
§648.107(a)(2)(i)to(iv). 

(3)  Regional  Admiiiistrator  action.  See 
§648.107(a)(i)  through  (iii). 

(4)  Emergency  actions.  See 
§  648.107(a)(4). 

(b)  [Reserved] 

14.  Section  648.147  is  added  imder 
Subpart  I  to  read  as  follows: 

§  648.1 47    Framework  adjustments  to 
management  noeasures. 

(a)  Within  season  management  action. 
See  §  648.107(a). 

(1)  Adjustment  process.  See 
§  648.107(a)(1). 

(2)  MAFMC  recommendation.  See 
§  648.107(a)(2)(i)  through  (iv). 

(3)  Regional  Administrator  action.  See 
§648.107(a)(i)  through  (iii). 

(4)  Emergency  actions.  See 
§  648.107(a)(4). 

(b)  [Reserved] 

[PR  Doc.  99-8470  Filed  4-6-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
proposed  rules  ttiat  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  ttiis 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

April  2, 1999. 

The  Department  of  Agriculture  has 
submitted  the  following  infonnation 
collection  requirement(s)  the  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  coUection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  infonnation 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Infonnation  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
imless  the  collection  of  infonnation 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  imless  it 


displays  a  ourently  valid  OMB  control 
niunber. 

Farm  Service  Agency 

Title:  Loan  Deficiency  Payments. 

OMB  Control  Number:  0560-0129. 

Summary  of  CoUection:  Loan 
deficiency  payments  are  authorized  by 
the  Federal  Agriculture  Improvement 
and  Reform  Act  of  1966  (1996  Act), 
Section  135.  The  Farm  Service  Agency 
(FSA),  on  behalf  of  the  Commodity 
Credit  Corporation  (CCC),  administers 
the  marketing  assistance  loan  and  loan 
deficiency  programs.  The  loan 
deficiency  payment  option  allows 
producers  of  eligible  upland  cotton, 
rice,  wheat,  feed  grains,  and  oilseeds 
(marketing  assistance  loan  commodities) 
to  obtain  loan  deficiency  payments  on 
their' eligible  production  instead  of 
placing  the  commodity  under  a  CCC 
mariceting  assistance  loan.  Loan 
deficiency  payments  are  made  available 
when  the  loan  rate  for  the  commodity  is 
greater  than  the  annoimced  repayment 
rate  or  world  market  price,  as 
applicable.  An  eligible  producer  on  a 
fann  must  have:  (1)  complied  with  the 
highly  erodible  land  requirements;  (2) 
completed  payment  limitation  eligibility 
requirements;  (3)  reported  planted  acres 
for  commodities  applicable  to  loan  and 
loan  deficiency  payment  requests;  (4) 
met  the  applicable  crop  insurance 
requirements;  (5)  a  share  in  the  risk  of 
producing  the  commodity;  and  (6) 
beneficial  interests  in  the  commodity, 
which  includes  control  of  the 
commodity,  risk  of  loss,  and  title  to  the 
commodity,  at  the  time  of  the  loan 
deficiency  payment  request.  The  FSA 
will  collect  uiformation  using  forms 
CCC-633  LDP,  CCC-Cotton  AA,  and 
CCC-709. 

Need  and  Use  of  the  Information:  FSA 
will  collect  information  to  determine 
the  eligibility,  applicable  payments 
rates,  quantities,  and  payment  amount 
of  participants  to  receive  loan 
deficiency  payments.  They  will  also  use 
the  information  to  determine  cases  of 
noncompliance  with  the  regulations 
governing  the  loan  deficiency  payment 
program.  Furnishing  the  data  is 
voluntary.  However,  without  it, 
assistance  under  the  CCC  loan 
deficiency  payment  program  cannot  be 
provided. 

Description  of  Respondents:  Farm; 
individuals  or  households;  Business  or 
other  for-profit. 
Number  of  Respondents:  600,000. 


Frequency  of  Responses:  Reporting: 
Annually. 

Total  Burden  Hours:  1,117,500. 

Farm  Service  Agency 

Title:  Application  for  Payment  of 
Amounts  Ehie  Persons  who  have  Died, 
Disappeared  or  have  been  Declared 
Incompetent. 

OMB  Control  Number:  0560-0026. 

Summary  of  CoUection: 
Representatives  or  survivors  of 
producers  who  die,  disappear,  or  are 
declared  incompetent  must  be  afforded 
a  method  of  obtaining  any  payment 
intended  for  the  producer  as  stipulated 
in  7  CFR  707.  It  is  necessary  to  collect 
information  recorded  on  FSA-325  in 
order  to  determine  whether 
representatives  or  survivors  of  a 
producer  are  entitled  to  receive 
payments  earned  by  a  producer  who 
dies,  disappears,  or  is  declared 
incompetent  before  receiving  the 
payments.  The  Farm  Service  Agency 
(FSA)  will  collect  information  using 
form  FSA-315. 

Need  and  Use  of  the  Information:  FSA 
will  collect  infonnation  to  determine 
eligibility  for  representatives  or 
survivors  to  receive  payment  of  amounts 
due  persons  who  have  died, 
disappeared,  or  have  been  declared 
incompetent. 

Description  of  Respondents: 
Individuals  or  households;  business  or 
other  for-profit;  not-for-profit 
institutions;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  3,000. 

Frequency  of  Responses:  Reporting: 
other  (when  necessary). 

Total  Burden  Hours:  1,500. 

Forest  Service 

Title:  Smith  River  National  Recreation 
Area. 

OMB  Control  Number:  0596-0138. 

Summary  of  CoUection:  The  Smith 
River  National  Recreation  Area  (NRA) 
was  established  by  the  Smith  River 
National  Recreation  Area  Act  of  1990. 
Section  8(d)  of  the  Act  directed  the 
Secretary  of  Agriculture  to  promulgate 
supplementary  mineral  regulations  to 
ensure  "*  *  *  the  preservation, 
protection,  enhancement,  and 
interpretation  for  present  and  future 
generations  of  the  Smith  River  . 
Watershed's  outstanding  wild  and 
scenic  rivers,  ecological  diversity,  and 
recreation  opportunities  while 
providing  for  the  wise  use  and  sustained 
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productivity  of  its  natxiral  resources. 
Some  of  the  lands  within  the  NRA  fall 
under  the  purview  of  the  United  States 
mining  laws  of  1872,  as  amended, 
which  governs  the  prospecting  for  and 
appropriation  of  metallic  and  most 
nonmetallic  minerals.  This  law  provides 
individuals  the  right  to  search  for  and 
extract  valuable  locatable  minerals  and 
secure  title  to  the  lands  involved.  A 
prospector,  upon  discovering  a  valuable 
mineral  deposit,  may  locate  a  mining 
claim.  Recording  that  claim  in  the  local 
courthouse,  and  with  the  appropriate 
BLM  State  Office,  affords  the  mining 
claimant  protection  from  subsequent 
locators.  A  mining  claimant  is  then 
entitled  to  reasonable  access  to  the 
claim  for  further  prospecting,  mining  or 
necessary  related  activities,  subject  to 
other  laws  and  applicable  regulations. 
The  Forest  Service  (FS)  will  collect 
information  using  the  Plan  of 
Operations  Form  FS-280&-5  or 
whatever  format  or  medium  that  the 
operator  chooses  to  process  request  to 
mine  on  federally-owned  and/or 
managed  lands. 

Need  and  Use  of  the  Information:  FS 
will  collect  information  on  the  name 
and  legal  mailing  address  of  the 
operator,  owner,  and  any  lessees, 
assigns,  and  designees;  copy  of  the 
deed/legal  instrument  that  conveyed  the 
outstanding  mineral  rights;  sketches/ 
maps  of  the  outstanding  mineral  rights 
location,  the  proposed  area  of 
operations,  existing/proposed  roads  or 
access  routes,  any  new  proposed  road . 
construction,  and  the  approximate 
location  and  size  of  the  areas  to  be 
disturbed  including  existing  or 
proposed  structures,  facilities,  and  other 
improvements;  description  of  the  type 
of  operation  which  includes  a  list  of  the 
type,  size,  location,  and  number  of 
structures,  facilities,  and  other 
improvements,  etc.  The  collection  of 
this  information  is  necessary  to  ensure 
the  continued  stability  of  the  area 
siuTounding  the  mining  site  and  to 
monitor  the  mining  operation. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  2. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  40. 
Nancy  B.  Sternberg, 

Departmental  Clearance  Officer. 

IFR  Doc.  99-8607  Filed  4-6-99;  8:45  am] 

BtLUNG  CODE  341(M>1-M 


DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation  1996  Panel  Wave  11. 

Form  Number(s):  SIPP/CAPI 
Automated  Instrument,  SIPP-161105(L). 

Agency  Approval  Number:  0607- 
0813. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  117,800  hours.. 

Number  of  Respondents:  77,700. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  conducts  the  Survey  of  Income 
and  Program  Participation  (SIPP)  to 
collect  information  from  a  sample  of 
households  concerning  the  distribution 
of  income  received  directly  as  money  or 
indirectly  as  in-kind  benefits.  SIPP  data 
are  use  by  economic  policymakers,  the 
Congress,  state  and  local  governments, 
and  Federal  agencies  that  administer 
social  welfare  and  transfer  payment 
programs  such  as  the  Department  of 
Health  and  Human  Services,  the 
Department  of  Housing  and  Urban 
Development,  and  the  Department  of 
Agriculture. 

The  SIPP  is  a  longitudinal  survey,  in 
that  households  in  the  panel  are 
interviewed  12  times  at  4-month 
intervals  or  waves  over  the  life  of  the 
panel,  making  the  duration  of  the  panel 
about  4  years.  The  next  panel  of 
households  will  be  introduced  in  the 
year  2000. 

The  survey  is  molded  around  a 
central  core  of  labor  force  and  income 
questions,  health  insurance  questions, 
and  questions  concerning  government 
program  participation  that  remain  fixed 
throughout  the  life  of  the  panel.  The 
core  questions  are  asked  at  Wave  1  and 
are  updated  during  subsequent 
interviews.  The  core  is  supplemented 
with  additional  questions  or  topical 
modules  designed  to  answer  specific 
needs. 

This  request  is  for  clearance  of  the 
topical  modules  to  be  asked  during 
Wave  11  of  the  1996  Panel.  The  core 
questions  and  topical  modules  for 
Waves  1-10  have  already  been  cleared. 
The  topical  modules  for  Wave  11  are:  (1) 
Child  Support  Agreements,  (2)  Support 
for  Non-household  members,  (3)  Adult 
Disability,  (4)  Child  Disability,  and  (5) 
Computer  and  Internet  Usage.  Wave  11 


interviews  will  be  conducted  from 
August  through  November  1999. 

The  Census  Bureau  is  conducting 
incentive  experiments  over  the  course  of 
the  1996  Panel.  Monetary  incentives  to 
encourage  response  have  been 
incorporated  into  most  Waves  of  the 
1996  Panel.  Wave  11  also  includes  an 
incentive  experiment. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Every  4  months. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  U.S.C, 
Section  182. 

OMB  Desk  Officer:  Nancy  Kirkendall, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5033, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Nancy  Kirkendall,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  April  1, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
(PR  Doc.  99-8588  Filed  4-6-99;  8:45  am] 
BILUNG  CODE  3S10-07-4> 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

Estimates  of  ttie  Voting  Age 
Popuiation  for  1998 

agency:  Office  of  the  Secretary, 

Conmierce. 

ACTION:  General  Notice  Announcing 

Population  Estimates. 

SUMMARY:  This  notice  annoimces  the 
voting  age  population  estimates,  as  of 
July  1, 1998,  for  each  state  and  Uie 
District  of  Columbia.  We  are  giving  this 
notice  in  accordance  with  the  1976 
amendment  to  the  Federal  Election 
Campaign  Act,  Title  2,  United  States 
Code,  Section  441a(e). 
FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Long,  Chief,  Population  Division, 
Biureau  of  the  Census,  Department  of 
Commerce,  Room  2011,  Federd 
Building  3,  Washington,  DC  20233, 
telephone  301-457-2071. 
SUPPLEMENTARY  INFORMATION:  Under  the 
requirements  of  the  1976  amendment  to 
the  Federal  Election  Campaign  Act, 
Title  2,  United  States  Code,  Section 
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441a(e),  I  hereby  give  notice  that  the 
estimates  of  the  voting  age  population 
for  July  1, 1998,  for  each  state  and  the 
District  oif  Columbia  are  as  shown  in  the 
following  table. 

Estimate  of  the  Population  of 
Voting  Age  for  Each  State  and 
District  of  Columbia:  July  1, 
1998 

[In  thousands] 


Aiea 


United  States 


Alabama ..... 

Alaska 

Arizona 

Arkansas 

Callfonnia 

Cok>rado  

Connecticut 

Delaware 

District  of  Columbia 

Ftorida 

Georgia ~ 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine 

Maryland 

Massachusetts 

Michigan  

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada  

New  Hampshire 

New  Jersey 

New  Mexkx) 

New  York 

North  Carolina  

North  Dakota  , 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  

Rhode  Island  

South  Carolina 

South  Dakota 

Tennessee 

Texas  

Utah 

Vermont 

Virginia 

Washington 

West  Virginia  

WisGor^n  

Wyoming 


Population 
18  and  over 


200,426 


3,268 

422 
3,405 
1,885 
23,755 
2,930 
2,483 

565 

420 

11,376 

5,620 

895 

878 
8,858 
4,382 
2,140 
1,932 
2,948 
3,178 

953 
3.848 
4,689 
7,266 
3,466 
1,995 
4,032 

656 
1,217 
1,280 

886 

6,125 

1,233 

13,673 

5,627 

476 
8,365 
2,467 
2,457 
9,142 

751 

2,877 

537 

4,099 

14,130 

1,398 

460 

5,147 

4,217 

1,407 

3,872 

352 


Dated:  March  31, 1999. 
William  M.  Daley. 

Secretary,  Department  of  Commerce. 
[FR  Doc.  99-«723  Filed  4-6-99;  8:45  am] 

SaXlNO  CODE  381»-07-4> 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Priviiages; 
Kiyoyuld  YasutomI 

On  Tuesday,  December  8, 1998, 
Federal  Register  published  an  Order 
issued  by  the  Bureau  of  Export 
Administration  (BXA)  on  December  1, 
1998  (63  FR  67644).  The  Order    * 
identifies  Kiyoyuki  Yasutomi,  with  an 
address  at  M.E.I.  Japan,  6F  Sanyo  Bldg, 
1  Maitocho,  Shinjuku  ku,  Tokyo  160 
Japan,  as  a  person  denied  all  U.S.  export 
privileges.  The  reference  to  "M.E.I. 
Japan"  has  caused  some  confusion  in 
the  export  commimity  as  to  the  identity 
of  the  company  listed  in  Yasutomi's 
address.  To  eliminate  that  confusion. 
BXA  is  amending  the  Order  to  identify 
the  abbreviation  "M.E.I.  Japan"  listed  in 
the  address  in  both  the  caption  and  the 
text  of  that  Order.  Under  the  Order, 
Kiyoyuki  Yasutomi  is  the  person  denied 
export  privileges.  The  acronyn  "M.E.I." 
stands  for  "Micro  Electronics 
International." 

Amendment 

In  the  address  in  the  caption  and  in 
paragraph  I  of  the  text  of  Uie  Order  of 
December  1, 1998,  "M.E.I.  Japan" 
should  read  "M.E.I.  Japan,  also  known 
as  Micro  Electronics  International 
Japan". 

Dated:  March  26, 1999. 
Eileen  M.  Albanese. 
Director,  Office  of  Exporter  Services. 
[FR  Doc.  99-6540  Filed  4-6-99;  8:45  am] 
BILLINQ  COOE  3610-OT-M 


I  have  certified  these  counts  to  the 
Federal  Election  Commission. 


DEPARTMENT  OF  COMMERCE 
intamational  Trada  Adminiatration 

[A-357-405] 

Hnal  Raaults  of  Expaditad  Sunaat 
Raviaw:  BartMd  Wire  and  Barblaaa 
Fancing  WIra  from  Argantina 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
ACnON:  Notice  of  Final  Results  of 
Expedited  Sunset  Review:  Barbed  Wire 
and  Barbless  Fencing  Wire  from 
Argentina  


summary:  On  December  2, 1998,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  suinset  review 
of  the  antidumping  order  on  barbed 
wire  and  barbless  fencing  wire  from 
Argentina  (63  FR  66527)  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930. 
as  amended  ("the  Act").  On  the  basis  of 
a  notice  of  intent  to  participate  and 
substantive  comments  filed  on  behalf  of 
the  domestic  industry  and  inadequate 
response  (in  this  case,  no  response)  from 
respondent  interested  parties,  the 
Department  determined  to  conduct  an 
expedited  review.  As  a  result  of  this 
review,  the  Department  finds  that 
revocation  of  the  antidvmiping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dimiping  at  the  levels 
indicated  in  the  Final  Results  of  Review 
section  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-6397  or  (202)  482- 
1560,  respectively. 

EFFECTIVE  DATE:  April  7, 1999. 

Statute  and  Regulations 

Thi^  review  was  conducted  p\u«uant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  simset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20, 1998)  ["Sunset 
Regulations").  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
simset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3" 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin.  63  FR  18871 
(April  16, 1998)  [" Sunset  Policy 
Bulletin"). 

Scope 

The  merchandise  subject  to  this 
antidumping  order  is  barbed  wire  and 
barbless  fencing  wire  from  Argentina, 
which  is  oirrently  classifiable  under 
Harmonized  Tariff  Schedule  (HTS)  item 
number  7313.00.00.  The  HTS  item 
number  is  provided  for  convenience  and 
U.S.  Customs  purposes.  The  written 
product  description  remains  dispositive. 

This  review  covers  imports  from  all 
manufacturers  and  exporters  of  barbed 
wire  and  barbless  fencing  wire  from 
Argentina. 


16900 


Federal  Register /Vol.  64,  No.  66  /  Wednesday,  April  7,  1999 /Notices 


Background 

On  December  2,  1998,  the  Department 
initiated  a  sunset  review  of  the 
antidumping  order  on  barbed  wire  and 
barbless  fencing  wire  from  Argentina 
(63  FR  66527),  pursuant  to  section 
751(c)  of  the  Act.  The  Department 
received  a  Notice  of  Intent  to  Participate 
on  behalf  of  Davis  Wire  Corporation, 
Keystone  Steel  &  Wire  Company  and 
Oklahoma  Steel  &  Wire  Company,  Inc. 
("domestic  interested  parties")  on 
December  16, 1998,  within  the  deadline 
specified  in  section  351.218(d)(l)(i)  of 
the  Sunset  Regulations.  Each  company 
claimed  interested  party  status  under 
section  771{9)(C)  of  the  Act  as  a 
domestic  producer  of  barbed  wire.  In 
addition,  Keystone  Steel  &  Wire 
Company  indicated  that  it  is  the 
successor-in-interest  to  the  original 
petitioner,  Forbes  Steel  &  Wire 
Corporation,  and  Davis  Wire 
Corporation  indicated  that  it  is  the 
successor-in-interest  to  one  of  the 
companies  that  supported  the  original 
petition  in  this  case,  CF&I  Steel 
Corporation.  Further,  Oklahoma  Steel  & 
Wire  Company,  Inc.  indicated  that  it 
supported  the  original  petition  filed  by 
Forbes  Steel  &  Wire  Corporation  in 
1984.  We  received  a  complete 
substantive  response  from  the  domestic 
interested  parties  on  January  4,  1999, 
within  the  30-day  deadline  speciftfed  in 
the  Sunset  Regulations  imder  section 
351.218(d)(3)(i).  We  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party  to  this 
proceeding.  As  a  result,  pursuant  to  19 
CFR  351.218(e)(l)(ii)(C),  the  Department 
determined  to  conduct  an  expedited, 
120-day,  review  of  this  order. 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  reciirrence  of  dimiping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  order,  and  shall 
provide  to  the  International  Trade 
Coounission  ("the  Conunission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  are  discussed  below.  In  addition, 


parties'  conmients  with  respect  to 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  are 
addressed  within  the  respective  sections 
below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.l  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994).  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  [see 
section  II.A.3).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  order  is  likely  to  lead  to 
continuation  or  recurrence  of  dimiping 
where  (a)  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  duimping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  [see  section  II.A.3). 

In  addition  to  guidance  on  likelihood 
provided  in  the  Sunset  Policy  Bulletin 
and  legislative  history,  section 
751(c)(4)(B)  of  the  Act  provides  that  the 
Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  a  respondent  interested 
party  waives  its  participation  in  the 
sunset  review.  In  the  instant  review,  the 
Department  did  not  receive  a  response 
from  any  respondent  interested  party. 
Pursuant  to  section  351.218(d)(2)(iii)  of 
the  Sunset  Regulations,  this  constitutes 
a  waiver  of  participation. 

The  antidumping  duty  order  on 
barbed  wire  and  barbless  fencing  wire 
frt>m  Argentina  was  published  in  the 
Federal  Register  on  November  13, 1985 
(50  FR  46808).  No  administrative 
reviews  of  this  case  have  been 
conducted  by  the  Department.'  The 
order  remains  in  effect  for  all 


'  The  Department  did  publish  the  following 
notice  prior  to  the  establishment  of  the 
antidumping  duty  order.  See  Barbed  Wire  and 
Barbless  Fencing  Wire  from  Argentina:  Final 
Determination  of  Sales  at  Less  Than  Fair  Value;  50 
FR  38563,  September  23. 1985.) 


manufecturers  and  exporters  of  the 
subject  merchandise. 

In  its  substantive  response,  the 
domestic  interested  parties  argue  that 
the  likely  effect  of  revocation  of  the 
order  against  barbed  wire  bom 
Argentina  is  that  dumping  would  recur 
(see  January  4, 1999  Substantive 
Response  of  the  Domestic  Interested 
Parties  at  2).  With  respect  to  whether 
imports  of  the  subject  merchandise 
ceased  after  the  issuance  of  the  order, 
the  domestic  interested  parties,  citing 
American  Iron  and  Steel  Institute  data, 
state  that  imports  of  barbed  wire  from 
Argentina  disappeared  from  the  U.S. 
market  during  the  course  of  the  original 
antidumping  investigation,  and  that 
there  have  been  no  imports  at  all  since 
1986  (see  January  4, 1999  Substantive 
Response  of  the  Domestic  Interested 
Parties  at  2).  Further,  with  respect  to 
whether  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  the  domestic 
interested  parties  state  that  the  dumping 
margin  has  remained  at  69.02  percent 
ad  valorem  during  the  life  of  the  order 
[see  January  4, 1999  Substantive 
Response  of  the  Domestic  Interested 
Parties  at  2). 

In  conclusion,  the  domestic  interested 
parties  argued  that  the  Department 
should  determine  that  there  is  a 
likelihood  that  dumping  would  resume 
if  the  order  were  to  be  revoked  because 
(1)  shipments  of  subject  merchandise 
ceased  following  the  imposition  of  the 
order  and  have  not  resimied,  (2) 
dumping  margins  have  existed  for  all 
known  exporters  of  the  subject 
merchandise  during  the  entire  life  of  the 
order,  and  (3)  there  are  no  significant 
barriers  for  new  or  former  suppliers  to 
enter  the  market. 

Consistent  with  section  752(c)  of  the 
Act,  the  Department  considered  the 
volimie  of  imports  of  the  subject 
merchandise  before  and  after  issuance 
of  the  order.  The  statistics  on  imports  of 
the  subject  merchandise  between  1980 
and  1997,  provided  by  the  domestic 
interested  parties  and  confirmed  by  U.S. 
Census  Bureau  IM146  reports,  indicate 
that  imports  of  the  subject  merchandise 
ceased  after  1986  and  have  not  resumed. 

As  discussed  in  section  II.A.3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890, 
and  the  House  Report  at  63-64,  "[i]f 
imports  cease  after  the  order  is  issued, 
it  is  reasonable  to  assume  that  exporters 
could  not  sell  in  the  United  States 
without  dumping  and  that,  to  reenter 
the  U.S.  market,  they  wotdd  have  to 
resume  dumping."  Imports  of  barbed 
wire  and  barbless  fencing  wire  from 
Argentina  ceased  soon  after  the  issuance 
of  the  order.  The  Department  finds  that 
the  cessation  of  imports  after  the 


issuance  of  the  order  is  highly  probative 
of  the  likelihood  of  continuation  or 
recurrence  of  dumping.  Furthermore, 
deposit  rates  above  de  minimis  levels 
continue  in  effect  for  all  shipments  of 
the  subject  merchandise  from 
Argentina.^  Therefore,  absent  argiunent 
and  evidence  to  the  contrary,  given  that 
shipments  of  the  subject  merchandise 
ceased  soon  after  the  issuance  of  the 
order,  that  dumping  margins  continue  to 
exist,  and  that  respondent  interested 
parties  have  waived  their  right  to 
participate  in  this  review  before  the 
Department,  we  determine  that, 
consistent  with  Section  II.  A.  3  of  the 
Sunset  Policy  Bulletin,  dumping  is 
likely  to  continue  or  recur  if  the  order 
were  revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  will  normally 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Fmther,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  "all  ofiiers"  rate 
from  the  investigation.  [See  section 
n.B.l  of  the  Sunset  Policy  Bulletin.) 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations.  [See  sections  n.B.2  and 
3  of  the  Sunset  Policy  Bulletin.) 

The  Department,  in  its  final 
determination  of  sales  at  less  than  fair 
value,  published  a  weighted-average 
dumping  margin  for  one  Argentine 
manufacturer/exporter,  Acindar 
Industria  Argentina  de  Aceros  S.A. 
("Acindar")  (50  PR  38563,  September 
23, 1985).  The  Department  also 
published  an  "all  others"  rate  in  this 
same  Federal  Register  notice.  With 
respect  to  duty  absorption  findings, 
because  there  have  been  no  completed 
administrative  reviews  of  the  order,  the 
Department  has  not  had  the  opportunity 
to  address  the  issue  of  duty  absorption. 

In  its  substantive  response,  the 
domestic  interested  parties  state  that  the 
weighted-average  diunping  margin 
calculated  by  the  Department  for 
Acindar  in  the  original  investigation  is 
the  dumping  margin  likely  to  prevail  if 
the  order  were  revoked  [see  January  4, 
1999  Substantive  Response  of  the 
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Domestic  Interested  Parties  at  4).  The 
domestic  interested  parties  make  this 
statement  because  this  order  has  never 
imdergone  an  administrative  review  and 
the  diunping  margin  from  the  original 
investigation  provides  the  best  evidence 
of  the  likely  diunping  margin  in  the 
absence  of  the  order. 

The  Department  agrees  with  the 
domestic  interested  parties'  argument 
concerning  the  choice  of  the  margin  rate 
to  report  to  the  Commission.  An 
examination  of  the  margin  history  of  the 
order  as  well  as  an  examination  of 
import  statistics  of  the  subject 
merchandise,  as  provided  in  U.S. 
Department  of  Commerce  Trade 
Statistics  data,  confirms  that  dumping 
margins  have  existed  throughout  the  life 
of  the  order  and  that  imports  of  the 
subject  merchandise  ceased  soon  after 
its  imposition. 

The  Department  finds  the  margin 
from  the  original  investigation  is  the 
only  calculated  rate  that  reflects  the 
behavior  of  exporters  without  the 
discipline  of  the  order.  Therefore, 
consistent  with  the  Sunset  Policy 
Bulletin,  we  determine  that  the  margin 
calculated  in  the  Department's  original 
investigation  is  probative  of  the 
behavior  of  Argentine  producers  and 
exporters  of  barbed  wire  and  barbless 
fencing  wire  if  the  order  were  revoked. 
We  will  report  to  the  Commission  the 
company-specific  and  "all  others"  rate 
from  the  original  investigation 
contained  in  the  Final  Results  of  Review 
section  of  this  notice. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  order  would  likely  to  lead 
to  continuation  or  recurrence  of 
diunping  at  the  margins  listed  below: 


Manufacturer/exporter 

Margin 
(percent) 

Acindar 

69  02 

All  Others 

69  02 

2  See  Barbed  wire  and  Barbless  Fencing  Wire  from 
Argentina:  Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  50  FR  38563  (September  23, 1985) 
and  Antidumping  Duty  Order:  Barbed  Wire  and 
Barbless  Fencing  Wire  from  Argentina,  50  FR  46808 
(November  13, 1985). 


This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  r^ulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 


Dated:  April  1, 1999. 

Robert  S.  LaRiusa, 

Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  99-6625  Filed  4-6-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-605] 

Hnal  Resutts  of  Expedited  Sunset 
Review:  Frozen  Concentrated  Orange 
Juice  from  Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Expedited  Sunset  Review:  Frozen 
Concentrated  Orange  Juice  (FCOJ)  fitjm 
Brazil. 


SUMMARY:  On  December  2,  1998,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  order  on  frozen 
concentrated  orange  juice  from  Brazil 
(63  FR  66527)  pursuant  to  section  751(c) 
of  the  Tariff  Act  of  1930,  as  amended 
("the  Act").  On  the  basis  of  a  notice  of 
intent  to  participate  and  substantive 
comments  filed  on  behalf  of  the 
domestic  interested  parties  and 
inadequate  response  (in  this  case,  no 
response)  frtjm  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  review.  As  a 
result  of  this  review,  the  Department 
finds  that  revocation  of  the  antidumping 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  indicated  in  the  Final 
Results  of  the  Review  section  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Darla  D.  Brown  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-3207  or  (202)  482- 
1560,  respectively. 
EFFECTIVE  DATE:  April  7.  1999. 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c),and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20,  1998)  ("Sunset 
Regulations").  Guidance  on 
methodological  or  analytical  issues 
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relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  BulleUn,  63  FR  18871 
(April  16. 1998)  ("Sunset  Policy 
Bulletin"). 

Scope 

The  merchandise  subject  to  this 
antidumping  order  is  frozen 
concentrated  orange  juice  from  Brazil. ' 
Such  merchandise  is  currentiy 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  number 
2009.11.00.  The  HTS  item  number  is 
provided  for  convenience  and  Customs 
purposes  only.  The  written  description 
remains  dispositive. 

This  review  covers  imports  from  all 
manufacturers  and  exporters  of  frozen 
concentrated  orange  juice  from  Brazil, 
other  than  imports  produced  by 
Sucocitrico  Cutrale,  S.A.,  which  was 
excluded  from  the  order  (52  FR  16426, 
May  5, 1987),  as  well  as  Cargill  Citrus 
Ltda,  Citrosuco  Paulista  S.A.. 
Coopercitrus  Industrial  Fnitesp  S.A.. 
and  Montectirus  Trading  S.A..  for  which 
the  order  was  revoked  (56  FR  52510. 
October  21, 1991)  and  Frutropic,  for 
which  the  order  was  also  revoked  (59 
FR  53137,  October  21. 1994). 

Background 

On  December  2, 1998,  the  Department 
initiated  a  s\mset  review  of  the 
antidumping  order  on  frozen 
concentrated  orange  juice  from  Brazil 
(63  FR  66527),  pursuant  to  section 
751(c)  of  the  Act.  The  Department 
received  a  Notice  of  hitent  to  Participate 
on  behalf  of  Florida  Citrus  Mutual , 
Caulkins  hidiantown  Citrus  Co.,  Citrus 
Belle,  Citrus  World,  Inc.,  Orange  Co.  of 
Florida,  Inc.,  Peace  River  Citrus 
Products.  Inc.,  and  Southern  Gardens 
Citrus  Processors  Corp.  (collectively 
"the  domestic  interested  parties")  on 
December  17, 1998,  within  the  deadline 
specified  in  section  351.218(d)(l)(i)  of 
the  Sunset  Regulations.  Pursuant  to  19 
use  §  1677(9)(G)(iii),  the  domestic 
interested  parties  claimed  interested 
party  status  as  a  coalition  representative 
of  growers  and  processors  of  oranges 
and  orange  juice.  In  addition,  Florida 
Citrus  Mutual,  a  trade  association 
representing  growers  of  oranges  used  in 
the  production  of  FCOJ,  was  the  original 
petitioner  in  the  antidumping  duty 
investigation  of  FCOJ  from  Brazil.  We 
received  a  complete  substantive 


response  from  the  domestic  interested 
parties  on  January  4, 1999,  within  the 
30-day  deadline  specified  in  the  Sunset  ^ 
Regulations  under  section 
351.218(d)(3)(i).  We  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party  to  this 
proceeding.  As  a  result,  pursuant  to  19 
CFR  351.218(e)(l)(ii)(C),  the  Department 
determined  to  conduct  an  expedited, 
120-day,  review  of  this  order.  On 
February  8, 1999,  the  domestic 
interested  parties  submitted  a  copy  of 
the  preliminary  results  of  the  latest 
administrative  review  of  FCOJ  from 
Brazil,  covering  the  period  between  May 
1, 1997  and  April  30. 1998.2 

Determinatioii 

In  accordance  with  section  751(c)(1) 
of  the  Act.  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volmne  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  order,  and  shall 
provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
parties'  comments  with  respect  to 
continuation  or  recurrence  of  dimiping 
and  the  magnitude  of  the  margin  are 
addressed  within  the  respective  sections 
below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Roimd  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994).  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.  1  (1994),  and  the  Senate  Report.  S. 
Rep.  No.  103-412  (1994).  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 


determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  II.A.3).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  order  is  likely  to  lead  to 
continuation  or  recurrence  of  diunping 
where  (a)  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volimies  for  the 
subject  merchandise  declined 
significantly  (see  section  II.A.3). 

In  addition  to  guidance  on  likelihood 
provided  in  the  Sunset  Policy  Bulletin 
and  legislative  history,  section 
751(c)(4)(B)  of  the  Act  provides  that  the 
Department  shall  determine  that 
revocation  of  the  order  woidd  be  likely 
to  lead  to  continuation  or  recvurence  of 
dumping  where  a  respondent  interested 
party  waives  its  participation  in  the 
sunset  review.  In  the  instant  review,  the 
Department  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party.  Pursuant  to 
section  351.218(d)(2)(iii)  of  the  Sunset 
Regulations,  this  constitutes  a  waiver  of 
participation. 

The  antidumping  order  on  FCOJ  from 
Brazil  was  published  ia  the  Federal 
Register  on  May  5. 1987  (52  FR  16426). 
Since  that  time,  the  Department  has 
conducted  several  adn:dnistrative 
reviews.'  On  October  21. 1991.  the 
Department  revoked  the  order  with 
respect  to  imports  produced  by  Cargill 
Citrus  Ltda.  Citrosuco  Paulista  S.A., 
Coopercitrus  Industrial  Frutesp  S.A., 
and  Montectirus  Trading  S.A.  (56  FR 
52510.  October  21. 1991).  On  October 
21. 1994.  the  Department  also  revoked 


"•  Pulpwash.  a  by-product  of  FCOJ  which  Is 
composed  of  water-extracted  soluble  orange  solids, 
was  found  to  be  outside  of  the  scope  of  the  order 
(55  FR  26721.  June  29. 1990). 


2  See  Frozen  Concentrated  Orange  Juice  from 
Brazil;  Preliminary  Besdts  and  Partial  Rescission  of 
Antidumping  Duty  Administrative  Review,  64  FR 
5767  (February  5, 1999). 


3  See  Frozen  Concentrated  Orange  Juice  from 
Brazil:  Final  Results  of  Antidumping  Duty 
AdministraUve  Review,  55  FR  26721  (June  29, 
1990);  Frozen  Concentrated  Orange  Juice  from 
Brazil;  Final  Results  and  Termination  in  Part  of 
Antidumping  Duty  Administrative  Review,  55  FR 
47502  (November  14, 1990);  Frozen  Concentrated 
Orange  Juice  from  Brazil;  Final  Results  and 
Termination  in  Part  of  Antidumping  Duty 
Administrative  Review;  Revocation  in  Part  of  the 
Antidumping  Duty  Order,  56  FR  52510  (October  21, 
1991);  Frozen  Concentrated  Orange  Juice  from 
Brazil;  Final  Results  and  Termination  in  Part  of 
Antidumping  Duty  Administrative  Review,  57  FR 
12910  (April  14, 1992);  Frozen  Concentrated 
Orange  Juice  from  Brazil;  Final  Results  of 
Antidumping  Duty  Administrative  Review  and 
RevocaUon  of  Order  in  Part,  59  FR  53137  (October 
21, 1994);  Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Frozen  Concentrated 
Orange  Juice  from  Brazil,  62  FR  5798  (February  7, 
1997);  Frozen  Concentrated  Oran^  Juice  from 
Brazil;  Final  Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  29328  (May  30, 
1997);  Frozen  Concentrated  Orange  Juice  from 
Brazil;  Final  Results  of  Antidumping  Duty 
Administrative  Review,  63  FR  26145  (May  12. 
1998). 
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the  order  for  Frutropic  (59  FR  53137, 
October  21, 1994 ).  The  order  remains 
in  effect  for  all  other  manu&cturers  and 
exporters  of  the  subject  merchandise. 

1%  its  substantive  response,  the 
domestic  interested-parties  argued  that 
the  actions  taken  by  producers  and 
exporters  of  FCOJ  during  the  life  of  the 
order  indicate  that  the  likely  effect  of 
revocation  of  the  order  in  this  case 
would  be  that  dumping  of  FCOJ  would 
continue  or  resume,  and  that  margins 
would  increase  [see  Substantive 
Response  of  the  Domestic  Interested 
Parties,  January  4, 1999,  at  3).  With . 
respect  to  whether  dumping  continued 
at  any  level  above  de  minimis  after  the 
issuance  of  the  order,  the  domestic 
interested  parties  stated  that  while  there 
have  been  determinations  of  de  minimis 
or  zero  margins  for  certain  producers  in 
the  past,  in  the  ciurent  administrative 
review  (covering  entries  dining  the 
period  Jime  1997-May  1998),  the 
Department  has  foimd  enough  evidence 
of  sales  in  home  or  third  coimtry 
markets  below  cost  of  production  of 
FCOJ  to  initiate  a  cost  investigation  (see 
Substantive  Response  of  the  Domestic 
Interested  Parties,  January  4, 1999,  at  4- 
5). 

With  respect  to  whether  imports  of 
the  subject  merchandise  ceased  after  the 
issuance  of  the  order,  the  domestic 
interested  parties  maintained  that  since 
FCOJ  is  a  conunodity  product,  the  fact 
that  import  voliunes  have  risen  or 
declined  in  absolute  terms  since  the 
imposition  of  the  order  is  of  lesser 
probative  value  [see  id.).  They  went  on 
to  argue  that  agricultural  commodities, 
such  as  FCOJ,  require  additional 
analysis,  due  to  the  perishable  natiue  of 
the  article  and  its  production  cycles  (see 
id.). 

In  conclusion,  the  domestic  interested 
parties  argued  that  the  Department 
should  determine  that  there  is  a 
likelihood  that  dumping  would 
continue  were  the  order  revoked 
because  dumping  margins  have  existed 
throughout  the  life  of  the  order  for  some 
Brazilian  exporters/producers  of  FCOJ. 

As  discussed  in  Section  II.  A.  3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890, 
and  the  House  Report  at  63-64,  if 
companies  continue  diunping  with  the 
discipline  of  an  order  in  place,  the 
Department  may  reasonably  infer  that 
dumping  would  continue  if  the 
discipline  were  removed.  A  diunping 
margin  above  de  minimis  continues  to 
exist  for  shipments  of  the  subject 
merchandise  from  Branco  Peres  Citrus 
S.A.'» 


Consistent  with  section  752(c)  of  the 
Act,  the  Department  also  considers  the 
volume  of  imports  before  and  after 
issuance  of  the  order.  The  Department's 
statistics  on  imports  of  FCOJ  from  Brazil 
between  1985  and  1998,  demonstrate 
that  in  1987,  the  year  the  order  was 
imposed,  imports  of  FCOJ  fell  sharply 
(from  approximately  2.2  billion  liters  in 
1986  to  approximately  2  million  liters  in 
1987).'  Since  the  imposition  of  the 
order,  imports  of  FCOJ  have  not  reached 
the  pre-order  level;  however,  imports  of 
subject  merchandise  have  not 
consistently  decreased  either. 

As  noted  above,  in  conducting  its 
sunset  reviews,  the  Department 
considers  the  weighted-average 
dumping  margins  and  volume  of 
imports  when  determining  whether 
revocation  of  an  antidumping  duty 
order  would  lead  to  the  continuation  or 
recurrence  of  dumping.  Based  on  this 
analysis,  the  Department  finds  that  the 
existence  of  dumping  margins  above  de 
minimis  levels  after  the  issuance  of  the 
order  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of  dumping.  Therefore,  the  Department 
finds  no  reason  to  consider  the  domestic 
interested  parties'  argument  that 
additional  analysis  is  required  for 
antidumping  orders  on  agricultural 
products.  A  deposit  rate  above  a  de 
minimis  level  continues  in  effect  for 
exports  of  the  subject  merchandise  by  at 
least  one  known  Brazilian 
manufacturer/exporter.  Therefore,  given ' 
that  dumping  has  continued  over  the 
life  of  the  order,  respondent  interested 
parties  waived  participation  in  this 
sunset  review,  and  absent  argument  and 
evidence  to  the  contrary,  the 
Department  determines  that  dumping  is 
likely  to  continue  if  the  order  were 
revoked. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bidletin,  the 
Department  stated  that  it  normally  will 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  "all  odiers"  rate 
from  the  investigation.  [See  section 
n.B.l  of  the  Sunset  Policy  Bulletin.) 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 


*  See  Frozen  Concentrated  Orange  Juice  From 
Brazil:  Final  Results  of  Antidumping 


Admixustrative  Review,  63  FR  26145  (May  12, 
1998). 
:  See  U.S.  Census  Bureau  Report  IM146. 


determinations.  (See  sections  II.B.2  and 
3  of  the  Sunset  Policy  Bulletin.) 

The  Department,  in  its  final 
determination  of  sales  at  less  than  fair 
value  ("LTFV"),  pubHshed  a  weighted- 
average  dumping  margin  for  one 
Brazilian  producer/exporter,  Citrosuco 
Paulista,  of  frozen  concentrated  orange 
juice  (52  FR  8324,  March  17, 1987).  As 
discussed  above,  the  order  with  respect 
to  Citrosuco  Paulista  has  been  revoked. 
The  final  LTFV  determination  also 
contained  an  "all  others"  rate.  We  note 
that,  to  date,  the  Department  has  not 
issued  any  duty  absorption  findings  in 
this  case. 

In  its  substantive  response,  the 
domestic  interested  parties 
recommended  that  the  Department 
deviate  from  its  stated  policy  of 
selecting  rates  from  the  original 
investigation.  Specifically,  the  domestic 
interested  parties  suggested  that, 
because  it  is  a  commodity  product, 
FCOJ  should  not  be  treated  as  other 
industrial  products,  where  pricing  may 
vary  considerably  ftom  one  producer  to 
another.  Rather,  they  suggested  that 
current  market  conditions  will  dictate 
the  level  of  dumping  if  there  were  no 
order.  Therefore,  the  domestic 
interested  parties  requested  that  the 
Department  apply  the  new,  higher, 
dumping  margin  of  65.2  percent  found 
in  the  preliminary  results  and  partial 
rescission  of  the  most  recent 
antidumping  duty  administrative  review 
(64  FR  5767,  February  5, 1999). 

Because  the  results  of  the  ongoing 
administrative  review  have  not  yet  been 
finalized,  the  Department  believes  it  is 
not  appropriate  to  rely  on  those  results 
for  the  purpose  of  this  determination. 
Further,  we  note  that,  although  FCOJ  is 
a  commodity  product,  the  magnitude  of 
any  margin  of  dumping  is  determined 
based  on  factors  other  than  market  price 
alone,  for  example,  cost  of  production. 
Therefore,  absent  persuasive  evidence  to 
the  contrary,  the  Department  continues 
to  believe  that  as  noted  in  the  Sunset 
Policy  Bulletin,  the  margins  from  the 
original  investigation  are  the  only 
calculated  rates  that  reflect  the  behavior 
of  exporters  without  the  discipline  of 
the  order  in  place. 

The  Department  finds  no  reason  to 
deviate  &t)m  its  stated  policy  of 
reporting  the  margins  from  the  original 
investigation.  The  Department  finds  the 
margins  calculated  in  the  original 
investigation  are  probative  of  the 
behavior  of  Brazilian  producers/ 
exporters  if  the  order  were  revoked  as 
they  are  the  only  margins  which  reflect 
their  actions  absent  the  discipline  of  the 
order.  Therefore,  the  Department  will 
report  to  the  Commission  all  others  rate 
from  the  original  investigation  as 
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contained  in  the  Final  Results  of  Review 
section  of  this  notice.  The  Department 
has  not  reported  the  calculated  margin 
for  Citrosuco  Paulista,  S.A.,  the  only 
company  with  a  calculated  margin  in 
the  investigation,  because  the  order  with 
respect  to  Citrosuco  Paulista  has  been 
revoked. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidimiping  order  would  likely  lead  to 
continuation  or  recurrence  of  dumping 
at  the  margins  listed  below: 


Manufacturer/exporter 


Mothers 


Margin 
(percent) 


1.96 


This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("simset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752.  and  777(i)(l)  of  the  Act. 

Dated:  April  1. 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-8618  Filed  4-6-99;  8:45  am] 

BILUNG  CODE  351(M>S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


[A-469-007] 

Final  Results  of  Expedited  Sunset 
Review:  Potassium  Permanganate 
from  Spain 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Expedited  Simset  Review:  Potassium 
Permanganate  from  Spain. 

summary:  On  November  2, 1998.  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  order  on  potassiiun 
permanganate  from  Spain  (63  FR  58709) 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act").  On 


the  basis  of  a  notice  of  intent  to 
participate  and  substantive  conunents 
filed  on  behalf  of  the  domestic  industry 
and  inadequate  response  (in  this  case, 
no  response)  from  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  review.  As  a 
result  of  this  review,  the  Department 
finds  that  revocation  of  the  antidimiping 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
at  the  levels  indicated  in  the  Final 
Results  of  Review  section  of  this  notice. 
FOB  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-6397  or  (202)  482- 
1560,  respectively. 
EFFECTIVE  DATE:  April  7, 1999. 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20, 1998)  ("Sunset 
Regulations").  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin.  63  FR  18871 
(April  16, 1998)  ("Sunset  Policy 
Bulletin"). 

Scope 

The  merchandise  subject  to  this 
antidumping  order  is  potassium 
permanganate  from  Spain,  an  inorganic 
chemical  prodQced  in  free-flowing, 
technical,  and  pharmaceutical  grades. 
Potassium  permanganate  is  classifiable 
under  item  2841.61.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
item  number  is  provided  for 
convenience  and  U.S.  Customs 
purposes.  The  written  description 
remains  dispositive. 

This  review  covers  imports  from  all 
manufactiu^rs  and  exporters  of  Spanish 
potassium  permanganate. 

Background 

On  November  2, 1998,  the  Department 
.  initiated  a  simset  review  of  the 
antidumping  order  on  potassium 
permanganate  from  Spain  (63  FR 
58709),  pursuant  to  section  751(c)  of  the 


Act.  The  Department  received  a  Notice 
of  Intent  to  Participate  on  behalf  of 
Cams  Chemical  Company  ("Cams")  on 
November  16, 1998,  within  the  deadline 
specified  in  section  351.218(d)(l)(i)  gf 
the  Sunset  Regulations.  Cams  claimed 
interested  party  status  under  19  U.S.C. 
1677(9)(C)  as  a  U.S.  producer  of 
potassium  permanganate.  In  addition, 
Cams  indicated  that  it  was  the  original 
petitioner  in  this  proceeding  and  that  it 
has  regularly  participated  in  all 
administrative  reviews.  We  received  a 
complete  substantive  response  from 
Cams  on  December  2, 1998,  writhin  the 
30-day  deadline  specified  in  the  Sunset 
Regulations  under  section 
351.218(d)(3)(i).  We  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party  to  this 
proceeding.  As  a  result,  pursuant  to  19 
CFR  351.218(e)(l)(ii)(C),  the  Department 
determined  to  conduct  an  expedited, 
120-day  review  of  this  order. 

The  Department  determined  that  the 
simset  review  of  the  antidumping  duty 
order  on  potassium  permanganate  from 
Spain  is  extraordinarily  complicated.  In 
accordance  with  section  751(c)(5)(C){v) 
of  the  Act,  the  Department  may  treat  a 
review  as  extraordinarily  complicated  if 
it  is  a  review  of  a  transition  order  (i.e., 
an  order  in  effect  on  January  1, 1995). 
[See  section  751(c)(6)(C)  of  the  Act.) 
Therefore,  on  March  2, 1999,  the 
Department  extended  the  time  limit  for 
completion  of  the  final  results  of  this 
review  until  not  later  than  June  1, 1999, 
in  accordance  with  section  751(c)(5)(B) 
of  the  Act.' 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  order 
woyld  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  order,  and  shall 
provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 


'  See  Potassium  Permanganate  fmm  Spain  and 
the  Peoples  Republic  of  China:  Extension  of  Time 
Limit  for  Final  Results  ofFive-Year  Review,  64  FR 
10991  (March  8, 1999). 
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margin  are  discussed  below.  In  addition, 
Cams'  comments  with  respect  to 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  are 
addressed  within  the  respective  sections 
below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanying  the 
Uruguay  Roimd  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  1Q3-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.l  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  (see 
section  n.A.3).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  order  is  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
where  (a)  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  II.A.3), 

In  addition  to  guidance  on  likelihood 
provided  in  the  Sunset  Policy  Bulletin 
and  legislative  history,  section 
751(c)(4)(B)  of  the  Act  provides  that  the 
Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  a  respondent  interested 
party  waives  its  participation  in  the 
sunset  review.  In  the  instant  review,  the 
Department  did  not  receive  a  response 
from  any  respondent  interested  party. 
Pxusuant  to  section  351.218(d)(2)(iii)  of 
the  Sunset  Regulations,  this  constitutes 
a  waiver  of  participation. 

The  antidumping  duty  order  on 
potassium  permanganate  from  Spain 
was  published  in  the  Federal  Register 
on  January  19, 1984  (49  FR  2277).  Since 
that  time,  the  Department  has 
conducted  three  administrative 
reviews.2  The  order  remains  in  effect  for 


2  See  Potassium  Permanganate  from  Spain;  Early 
Determination  of  Antidumping  Duty,  49  FR  18341 
(April  30,  1984);  Final  Results  of  Antidumping  Duty 
Administrative  Review;  Potassium  Permanganate 
From  Spain,  53  FR  21504  Gune  8, 1988):  and  Final 
Results  of  Antidumping  Duty  Administrative 
Review;  Potassium  Permanganate  From  Spain,  56 


all  manufacturers  and  exporters  of  the 
subject  merchandise. 

In  its  substantive  response,  Cams 
argued  that  "it  is  highly  likely  that 
dumping  would  continue  if  the 
antidumping  order  in  this  case  (the 
"Order")  were  to  be  revoked".  With 
respect  to  whether  dumping  continued 
at  any  level  above  de  minimis  after  the 
issuance  of  the  order,  Cams  stated  that 
the  uninterrupted  existence  of  dumping 
margins  for  the  past  decade — and 
continued  failure  of  IQN  [Industrial 
Quimica  del  Nalon)  to  challenge  this 
margin  through  annual  review — 
provides  compelling  evidence  that 
Spanish  potassium  permanganate  would 
be  dumped  in  the  U.S.  market  in  the 
absence  of  the  order  (see  December  2, 
1998,  Substantive  Response  of  Cams  at 
page  6). 

With  respect  to  whether  imports  of 
the  subject  merchandise  ceased  after  the 
issuance  of  the  order.  Cams,  citing  its 
own  shipment  data  and  official  U.S. 
Census  Bureau  import  statistics,  argued 
that  imports  of  Spanish-origin 
potassium  permanganate  increased  by 
almost  250%  between  1983  and  1986 
and  reached  an  all-time  high  of  over  2.5 
million  lbs.  in  1986,  accoimting  for  over 
14%  of  the  U.S.  market.  Moreover, 
Cams  asserts  that,  dtuing  the  1983-86 
period,  increasing  levels  of  imports 
were  accompanied  by  increasing  levels 
of  dumping,  not  declining  or  no 
dumping  (see  December  2, 1998, 
Substantive  Response  of  Cams  at  7). 
Cams  further  argues  that  the  ability  of 
Spanish  producers  of  potassium 
permanganate  to  export  large  quantities 
of  subject  merchandise  to  the  U.S.  with 
dumping  margins  in  place  suggests  that 
revocation  of  the  order  could  prompt  a 
massive  influx  of  potassiiun 
permanganate  into  the  U.S.  at  below  fair 
market  value.  Cams  notes  that  total 
imports  of  the  subject  merchandise 
continued  in  substantial  volumes  during 
all  years  when  the  order  was  in  effect. 

In  addition.  Cams  states  that  there  are 
other  factors  which  support  the 
likelihood  of  dumping  if  the  order  were 
revoked.  Cams  argues  that  the 
attractiveness  of  the  U.S.  market  would 
promote  increased  imports  of  Spanish 
potassiimi  permanganate  because  U.S. 
prices  of  this  product  are  at  a  premium 
while  prices  elsewhere  in  the  world  are 
well  below  U.S.  levels.  Furthermore, 
Cams  asserts  that  Spanish  producers 
have  an  overcapacity  of  the  subject 
merchandise  and  see  the  U.S.,  with  its 
premium  prices  for  potassium 


permanganate,  as  a  vibrant  market 
where  they  can  sell  their  product. 

In  conclusion.  Cams  argued  that  the 
Department  should  determine  that  there 
is  a  likehhood  that  dumping  would 
continue  were  the  order  revoked 
because  (1)  dumping  margins  have 
existed  and  continue  to  exist,  (2) 
shipments  of  subject  merchandise  have 
continued  throu^out  the  life  of  the  life 
of  the  order,  (3)  premium  prices  for 
potassium  permanganate  in  the  U.S. 
will  promote  continued,  if  not 
increased,  diunping  by  Spanish 
producers  and  (4)  Spanish  producers 
have  an  overcapacity  of  the  subject 
merchandise  and  need  markets, 
especially  ones  with  high  prices,  in 
which  to  sell. 

As  discussed  in  Sect^-^n  n.A.3  of  the 
Sunset  Policy  Bulletin,  the  SA.\  at  890, 
and  the  House  Report  at  63-64,  if 
companies  continue  dumping  with  the 
discipline  of  an  order  in  place,  the 
Department  may  reasonably  infer  that 
diunping  would  continue  if  the 
discipline  were  removed.  A  dumping 
margin  above  de  minimis  has  existed 
throughout  most  of  the  life  of  the  order, 
and  continues  to  exist,  for  shipments  of 
the  subject  merchandise  from  all 
Spanish  producers/exporters.^ 

Consistent  with  section  752(c)  of  the 
Act,  the  Department  also  considered  the 
volimie  of  imports  before  and  after 
issuance  of  the  order.  The  import 
statistics  provided  by  Cams  on  imports 
of  the  subject  merchandise  between 
1981  and  1998,  and  those  examined  by 
the  Department  (U.S.  Census  Bureau 
IM146  reports),  demonstrate  that 
imports  of  the  subject  merchandise 
continued  throughout  the  life  of  the 
order. 

Based  on  this  analysis,  the 
Department  finds  that  the  existence  of 
dumping  margins  after  the  issuance  of 
the  order  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of  dumping.  Deposit  rates  above  a  de 
minimis  level  continue  in  effect  for 
exports  of  the  subject  merchandise  by 
all  known  Spanish  manufacturers/ 
exporters.  Therefore,  given  that 
dumping  has  continued  over  the  life  of 
the  order  and  respondent  interested 
parties  have  waived  their  right  to 
participate  in  this  review  before  the 
Department,  and  absent  argument  and 
evidence  to  the  contrary,  the 
Department  determines  that  dumping  is 


FR  58361  (November  19, 1991).  Prior  to  the 
imposition  of  the  order,  the  Department  published 
Potassium  Permanganate  from  Spain;  Final 
Determination  of  Sales  at  Less  Than  Fair  Value,  48 
FR  53589  (November  28, 1983). 


'  See  Potassium  Permanganate  from  Spain;  Early 
Determination  of  Antidumping  Duty.  49  FR  18341 
(April  30,  1984);  Final  Results  of  Antidumping  Duty 
Administratit\^  Review;  Pptassium  Permanganate 
From  Spain.  53  FR  21504  (June  8,  1988);  and  Final 
Results  of  Antidumping  Dut}'  Administrative 
Review;  Potassium  Permanganate  From  Spain.  56 
FR  58361  (November  19. 1991). 
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likely  to  continue  if  the  order  were 
revoked. 

Because  the  Department  based  this 
determination  on  the  continued 
existence  of  margins  above  de  minimis 
and  respondent  interested  parties' 
waiver  of  participation,  it  is  not 
necessary  to  address  Cams'  arguments 
concerning  the  attractiveness  of  the  U.S. 
market  and  Spanish  overcapacity  and 
export  orientation. 

Magnitude  of  the  Margin 

hi  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  will  normally 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  wiU  provide  a 
margin  based  on  the  "all  others"  rate 
from  the  investigation.  [See  section 
II.B.l  of  the  Sunset  Policy  Bulletin.) 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations.  (See  sections  II.B.2  and 
3  of  the  Sunset  Policy  Bulletin.) 

The  Department,  in  its  final 
determination  of  sales  at  less  than  fair 
value,  published  a  weighted-average 
dumping  margin  for  Astiu-quimica,''  a 
Spanish  producer/exporter  of  potassium 
permanganate,  of  5.49  percent  (48  FR 
53589,  November  28, 1983).  The 
Department  also  published  an  "all 
others"  rate  of  5.49  percent  in  this  same 
Federal  Register  notice.  We  note  that,  to 
date,  the  Department  has  not  issued  any 
duty  absorption  findings  in  this  case. 

hi  its  substantive  response.  Cams 
argues  that  the  Department,  as 
stipulated  in  the  Sunset  Policy  Bulletin, 
should  provide  the  Commission  a  more 
recently  calciUated  margin.  Citing  the 
Sunset  Policy  Bulletin,  Cams  states  that 
"(a)  company  may  choose  to  increase 
dumping  in  order  to  maintain  or 
increase  market  share.  As  a  result, 
increasing  margins  may  be  more 
representative  of  a  company's  behavior 
in  the  absence  of  an  order."  According 
to  Cams,  in  the  administrative  review 
covering  August  9, 1983  through 
January  10, 1984  (49  FR  18341,  April  30, 
1984),  the  Department  determined  that 
no  dumping  of  Spanish  potassium 
permanganate  had  occiurod  during  this 
period  justifying  a  cash  deposit  rate  of 


zero.  After  this  review,  Cams  argues  that 
imports  of  Spanish  potassium 
permanganate  soared,  reaching  a  zenith 
of  2.5  million  lbs.  in  1986.  Cams  adds 
that  when  it  subsequently  requested  an 
administrative  review  (53  FR  21504, 
June  8, 1988),  a  dmnping  margin  of 
16.16  percent  was  established  for  all 
imports  of  the  subject  merchandise.  We 
note  that  this  margin  was  decreased  to 
5.53  percent  following  litigation  before 
the  U.S.  Court  of  International  Trade.' 

Cams  submits  that  the  determination 
of  no  dumping  in  the  1984 
administrative  review  precipitated  an 
enormous  influx  of  subject 
merchandise,  being  sold  at  less  than  fair 
value,  because  it  was  no  longer  subject 
to  the  restraint  imposed  by  a  positive 
margin  rate.  Cams  argues  that  the 
increase  in  imports  of  Spanish 
potassium  permanganate  to  2.5  million 
lbs.  from  1983  to  1986  represents  an 
increase  of  more  than  210  percent  over 
this  three  year  period  and  250  percent 
from  pre-order  levels  just  five  years 
earlier.  In  addition,  according  to  Cams, 
this  increase  in  Spanish  imports 
allowed  Spanish  producers/exporters  to 
increase  their  percentage  of  the  market 
share  from  just  under  6  percent  in  1982 
(during  the  period  of  investigation)  to 
14.1  percent  by  1986.  Cams  submits  that 
the  margin  calculated  in  the 
administrative  review  for  the  period 
January  1, 1986  to  December  31, 1986 
(53  FR  21504,  June  8, 1988)  is  more 
appropriate  to  report  to  the 
Commission. 

Further,  Cams  reasserts  its  argmnent 
concerning  the  high  price  of  potassium 
permanganate  in  the  U.S.  with  respect 
to  its  price  on  the  world  markiet.  Cams 
argues  that  export  prices  in  non-U.S. 
markets  for  potassiiun  permanganate  fell 
by  over  $0.13/lb  diuing  1997  and  1998. 
Importers  in  the  U.S.  market,  however, 
paid  a  price  premium  of  $0.25/lb  in 
1997  and  $0.23/lb.  in  1998. 

The  Department  agrees  with  Cams' 
argument  concerning  the  choice  of  the 
margin  rate  to  report  to  the  Commission. 
An  examination  of  the  margin  history  of 
the  order  as  well  as  an  examination  of 
import  statistics  of  the  subject 
merchandise,  as  provided  in  U.S. 
Census  Bureau  IM146  reports,  confirms 
the  scenario  outlined  by  Cams.  From 
1983  to  1986,  import  volumes  of  the 
subject  merchandise  more  than  doubled. 


During  this  period,  there  was  a  cash 
deposit  rate  of  zero  in  effect.  Following 
the  request  for  an  administrative  review 
by  Cams,  the  Department  established  a 
dumping  margin  above  de  minimis 
levels  (53  FR  21504,  June  8, 1988).  The 
increase  in  import  volumes  during  this 
period  of  unrestricted  market  access 
resvdted  in  an  increase  in  the  market 
share  held  by  Spanish  imports. 
According  to  the  Sunset  Policy  Bulletin. 
"a  company  may  choose  to  increase 
dumping  in  order  to  maintain  or 
increase  market  share.  As  a  residt, 
increasing  margins  may_be  more 
representative  of  a  company's  behavior 
in  the  absence  of  an  order."  Therefore, 
given  the  increase  in  imports  through 
1986,  accompanied  by  the  increase  in 
the  dimiping  margin  in  1986,  the 
Department  finds  this  more  recent  rate 
is  the  most  probative  of  the  behavior  of 
the  known  Spanish  producer/exporter 
of  potassium  permanganate  if  the  order 
were  revoked.  As  such,  the  Department 
will  report  to  the  Commission  the 
company-specific  and  "all  others"  rates 
from  the  administrative  review  for  the 
period  January  1, 1986  through 
December  31, 1986  as  contained  in  the 
Fjna7  Results  of  Review  section  of  this 
notice. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  duty  order  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  at  the  margins  listed  below: 


■•  Asturquimica  has  since  merged  wilh  IQN  (see 
Final  Results  of  Redetermination  Pursuant  to  Court 
Remand.  Industrial  Quimica  del  Nalon  v.  United 
States.  Slip  Op.  89-174  (December  21, 1989)).  Since 
1989,  the  Department  has  considered  IQN  the 
successor  to  Asturquimica. 


' Pursuant  to  an  initial  court  remand,  this  margin 
was  changed  to  12.87  percent  (see  Final  Results  of 
Redetermination  Pursuant  to  Court  Remand, 
Industrial  Quimica  del  Nalon  v.  United  States  Slip 
Op.  89-174  (December  21, 1989)).  Pursuant  to  a 
second  court  remand,  the  12.87  percent  margin  was 
changed  to  5.53  percent  (see  Final  Results  of 
Redetermination  Pursuant  to  Court  Remand, 
Industrial  Quimica  del  Nalon  v.  United  States.  Slip 
Op.  91-43  (May  24,  1991)). 


Manufacturer/exporter 

Margin 
(percent) 

IQN                   

5.53 

All  Others      

5.53 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^O  in  accordance 
with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  retum/destmction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777{i)(l)  of  the  Act. 

Dated:  April  1, 1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-8623  Filed  4-6-99;  8:45  am] 
BaUNG  CODE  3S1(M>S-P 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-001] 

Rnal  Results  of  Expedited  Sunset 
Review:  Potassium  Permanganate 
from  the  People's  Republic  of  China 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Expedited  Sunset  Review:  Potassium 
Permanganate  from  the  People's 
Republic  of  China. 

SUMMARY:  On  November  2,  1998.  the 
Department  of  Commerce  ("the 
Department")  initiated  a  simset  review 
of  the  antidumping  order  on  potassiimi 
permanganate  from  the  People's 
Republic  of  China  (63  FR  58709) 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act").  On 
the  basis  of  a  notice  of  intent  to 
participate  and  substantive  comments 
filed  on  behalf  of  the  domestic  industry 
and  inadequate  response  (in  this  case, 
no  response)  from  respondent  interested 
parties,  the  Department  determined  to 
conduct  an  expedited  review.  As  a 
resiUt  of  this  review,  the  Department 
finds  that  revocation  of  the  antidumping 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  diunping 
at  the  levels  indicated  in  the  Final 
ResiUts  of  Review  section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-6397  or  (202)  482- 
1560.  respectively. 
EFFECTIVE  DATE:  April  7, 1999. 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 
The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20, 1998)  ["Sunset 
Regulations").  Guidance  on 
methodological  or  analjrtical  issues 
relevant  to  the  Department's  conduct  of 
simset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  (" Sunset  Policy 
Bulletin"). 


Scope 

The  merchandise  subject  to  this 
antidumping  order  is  potassium 
permanganate  from  the  People's 
Republic  of  China  ("PRC"),  an  inorganic 
chemical  produced  in  free-flowing, 
technical,  and  pharmaceutical  grades.  ■ 
Potassium  permanganate  is  classifiable 
under  item  2841.61. 0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
item  number  is  provided  for 
convenience  and  U.S.  Customs 
purposes.  The  written  description 
remains  dispositive. 

This  review  covers  imports  from  aU 
manufacturers  and  exporters  of 
potassium  permanganate  from  the  PRC. 

Background 

On  November  2, 1998,  the  Department 
initiated  a  sunset  review  of  the 
antidumping  order  on  potassium 
permanganate  frtam  the  People's 
Republic  of  China  (63  FR  58709), 
pursuant  to  section  751(c)  of  the  Act. 
The  Department  received  a  Notice  of 
Intent  to  Participate  on  behalf  of  Cams 
Chemical  Company  ("Cams")  on 
November  16,  1998,  within  the  deadline 
specified  in  section  351.218(d)(l)(i)  of 
the  Sunset  Regulations.  Cams  claimed 
interested  party  status  under  19  U.S.C. 
1677(9)(C)  as  a  U.S.  producer  of 
potassium  permanganate.  In  addition. 
Cams  indicated  that  it  was  the  original 
petitioner  in  this  proceeding  and  that  it 
has  regularly  participated  in  all 
administrative  reviews.  We  received  a 
complete  substantive  response  frt»m 
Cams  on  December  3, 1998,  within  the 
30-day  deadline  specified  in  the  Sunset 
Regulations  under  section 
351.218(d)(3)(i).  We  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party  to  this 
proceeding.  As  a  result,  piusuant  to 
section  751(c)(3)(B)  of  the  Act  and  19 
CFR  351.218(e)(l)(ii)(C),  the  Department 
determined  to  conduct  an  expedited, 
120-day  review  of  this  order. 

The  Department  determined  that  the 
simset  review  of  the  antidumping  duty 
order  on  potassiimi  permanganate  from 
the  People's  Republic  of  China  is 
extraordinarily  complicated.  In 
accordance  with  section  751(c)(5)(C)(v) 
of  the  Act,  the  Department  may  treat  a 
review  as  extraordinarily  complicated  if 
it  is  a  review  of  a  transition  order  (i.e., 
an  order  in  efiiect  on  January  1, 1995). 
[See  section  751(c)(6)(C)  of  die  Act.) 
Therefore,  on  March  2, 1999,  the 
Department  extended  the  time  limit  for 


completion  of  the  final  results  of  this 
review  until  not  later  than  June  1,  1999. 
in  accordance  with  section  751(c)(5)(B) 
oftheAct.2 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  and  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidumping  order,  and  shall 
provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  dumping 
likely  to  prevail  if  the  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
Cams'  comments  with  respect  to 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  are 
addressed  within  the  respective  sections 
below. 

Continuation  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  acconlpan)ring  the 
Umguay  Round  Agreements  Act 
("URAA"),  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.l  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  the  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 
made  on  an  order-wide  basis  [see 
section  n.A.3).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  order  is  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
where  (a)  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 


■  On  May  19. 1995,  the  Department  delennined 
that  plastic  ignitor  spheres  containing  potassium 
permanganate  are  not  within  the  scope  of  the  order 
(60  FR  26871). 


^  See  Potassium  Permanganate  from  Spain  and 
the  People's  Republic  of  China:  Extension  of  Time 
Limit  for  Final  Results  of  Five-  Year  Review,  64  FR 
10991  (March  8, 1999). 
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order  and  import  volumes  for  the 
subject  merchandise  declined 
significantly  (see  section  n.A.3). 

In  addition  to  guidance  on  likelihood 
provided  in  the  Sunset  Policy  Bulletin 
and  legislative  history,  section 
751(c)(4)(B)  of  the  Act  provides  that  the 
Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  a  respondent  interested 
party  waives  its  participation  in  the 
sunset  review.  In  the  instant  review,  the 
Department  did  not  receive  a 
substantive  response  from  any 
respondent  interested  party.  Pursuant  to 
section  351.218(d)(2)(iii)  of  the  Sunset 
Regulations,  this  constitutes  a  waiver  of 
participation. 

The  antidumping  duty  order  on 
potassium  permanganate  from  the  PRC 
was  published  in  the  Federal  Register 
on  January  31.  1984  (49  FR  3897).  Since 
that  time,  the  Department  has 
conducted  two  administrative  reviews.' 
The  order  remains  in  effect  for  all 
manufactxu'ers  and  exporters  of  the 
subject  merchandise. 

In  its  substantive  response.  Cams 
argues  that  it  is  highly  likely  that 
dumping  would  continue  if  the 
antidumping  order  in  this  case  were  to 
be  revoked.  (See  December  3,  1998, 
Substantive  Response  of  Cams  at  2.) 
With  respect  to  whether  diunping 
continued  at  any  level  above  de  minimis 
after  the  issuance  of  the  order,  Cams 
argued  that  high  dumping  margins  have 
been  continuously  in  place  for  the 
almost  15  years  since  the  date  of  the 
order.  Cams  further  argues  that  the 
unintermpted  existence  of  high  margins 
over  the  Ufe  of  the  order,  and  the 
continued  failure  of  any  PRC  producer 
or  exporter  to  successfully  complete  an 
annual  review,  provides  compelling 
evidence  that  PRC  exporters  would 
engage  in  dumping  at  very  high  rates  in 
the  absence  of  the  order.  According  to 
Cams,  even  with  the  severe  discipline  of 
the  order  in  place,  PRC  exporters  have 
continued  to  dump.  [See  December  3, 
1998,  Substantive  Response  of  Cams  at 

7.) 

With  respect  to  whether  imports  of 
the  subject  merchandise  ceased  after  the 
issuance  of  the  order.  Cams,  citing  its 
own  shipment  data  and  official  U.S. 


Census  Bureau  import  statistics,  argued 
that  reported  imports  of  potassium 
permanganate  from  the  PRC  effectively 
ceased  ^er  May  1994.  when  the 
Department  issued  the  final  results  of 
the  1990  administrative  review.  {See 
December  3, 1998.  Substantive 
Response  of  Cams  at  7.)  Cams  argues 
that  PRC  producers/exporters  were 
attempting  to  circumvent  the  order  by 
shipping  subject  merchandise  throu^  a 
number  of  Hong  Kong  resellers  who  had 
not  been  subject  to  increased  margin 
rates  assigned  to  PRC  producers  and 
certain  Hong  Kong  resellers  in  the  final 
results  of  the  1989  administrative 
review  (56  FR  19640).-»  Cams  further 
argues  that  while  imports  of  Chinese 
potassiiun  permanganate  were  subject  to 
the  39.64  percent  deposit  rate  (1984- 
1990),  annual  imports  surged  by  almost 
580%— from  432.000  lbs.  in  1984  to 
over  2.1  million  lbs.  in  1989  to  over  2.5 
million  lbs.  in  1990.  (See  December  3, 
1998.  Substantive  Response  of  Cams  at 
22.)  According  to  Cams,  imports  of  the 
subject  merchandise  ceased  after  the 
deposit  rate  increased  to  reflect  the 
actual  level  of  diunping  and  purported 
absorption  and.  thus,  the  "loophole" 
associated  with  sales  through  Hong 
Kong  resellers  was  eliminated. 

In  addition.  Cams  states  that  there  are 
other  factors  which  support  the 
likelihood  of  dumping  if  the  order  were 
revoked.  Cams  argues  that  the 
attractiveness  of  the  U.S.  market  would 
promote  increased  imports  of  Chinese 
potassiiun  permanganate  because  U.S. 
prices  of  this  product  are  at  a  premium 
while  prices  elsewhere  in  the  world  are 
well  below  U.S.  levels.  Cams  also 
argues  that  Chinese  producers  have  an 
oversupply  of  subject  merchandise.  In 
this  respect.  Cams  makes  four 
arguments.  First,  Cams  states  that  the 
high  antidumping  duties  established  by 
the  European  Union  and  India  on 
potassium  permanganate  from  China 
have  effectively  shut  Chinese  exporters 
of  this  product  out  of  those  markets, 
increasing  their  inventories  and  forcing 
them  to  look  elsewhere  for  export 
markets.  Second,  Cams  argues  that 
advances  in  Chinese  potassium 


'  See  Final  Fesults  of  Antidumping  Duty 
Administrative  Review:  Potassium  Permangpnate 
from  The  Peoples  Republic  of  China,  56  FR  19640. 
April  29, 1991  (1989  POR)  and  Potassium 
Permanganate  from  The  People's  Republic  of 
China: Final  Resultsof  Antidumping  Duty 
Administrative  Review,  59  FR  26625.  May  23,  1994 
(1990  POR).  Prior  to  the  imposition  of  the  order,  the 
Department  published  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Potassium  Pennanganate 
from  The  Peoples  Republic  of  China,  48  FR  57347, 
December  29, 1983. 


<On  April  29, 1991,  the  Department  published 
Final  Results  of  Antidumping  Duty  Administrative 
Review:  Potassium  Permanganate  from  The 
People's  Republic  of  China  (56  FR  19640)  in  which 
all  subject  merchandise  produced  and  exported 
directly  to  the  U.S.  by  Chinese  manufacturers 
became  subject  to  a  deposit  rate  of  128.94  percent. 
In  addition  to  all  PRC  producers,  a  rate  of  128.94 
percent  was  established  for  four  of  the  seven  known 
Hong  Kong  resellers  of  the  subject  merchandise  in 
the  1991  Final  Results.  In  those  Final  Results,  other 
resellers  retained  the  original  39.63  percent  rate 
established  for  "all  other"  producers/exporters  in 
the  antidumping  duty  order  (see  Antidumping  Duty 
Order;  Potassium  Pennanganate  from  The  People's 
Republic  of  China.  49  FR  3897.  January  31, 1984). 


permanganate  production  technology 
have  resulted  in  increased  efficiency 
and  enable  producers  to  offer  lower 
prices.  These  technological  advances 
have  resulted  in  increased  production 
capacities  and  inventories  and.  coupled 
with  a  lower  price,  will  spur  increased 
exportation.  Third,  because  potassium 
permanganate  has  applications  in  the 
production  of  cocaine  and  China  has 
recently  demonstrated  greater  vigilance 
in  controlling  exports  of  potassium 
permanganate  in  situations  where  it 
may  be  used  in  the  production  of 
narcotics.  Cams  argues  that  this 
increased  control  may  result  in  an 
additional  surplus  of  Chinese  potassium 
permanganate.  According  to  Cams,  this 
will  promote  the  search  for  addition^ 
export  markets  which,  in  turn,  may 
prompt  future  dumping.  Fourth,  Cams 
asserts  that  the  Asian  fijaancial  crisis  has 
reduced  the  need  for  Chinese  potassiiun 
permangcmate  in  Asia.  Cams  argues  that 
cash-strapped  Asian  governments  are 
not  likely  to  begin  using  large  volumes 
of  potassium  permanganate  in  the  type 
of  applications  for  which  it  is  used  in 
the  United  States — for  the  treatment  of 
municipal  waste  and  drinking  water. 
According  to  Cams,  these  factors  may 
force  Chinese  producers  to  look 
elsewhere  to  sell  their  product. 

In  conclusion.  Cams  argued  that  the 
Department  should  determine  that  there 
is  a  likelihood  that  dumping  would 
continue  were  the  order  revoked 
because  (1)  dumping  margins  have 
existed  throughout  the  life  of  the  order, 

(2)  shipments  of  subject  merchandise 
continued  throughout  the  life  of  the 
order  and  have  ceased  only  recently  as 
the  effective  margin  rate  has  increased 
to  reflect  the  actual  level  of  dumping, 

(3)  premium  prices  for  potassium 
pennanganate  in  the  U.S.  will  promote 
continued,  if  not  increased,  dumping  by 
Chinese  producers,  (4)  Chinese 
producers  have  an  oversupply  of  the 
subject  merchandise,  for  a  variety  of 
reasons,  and  need  markets  in  which  to 
sell  and  (5)  the  Asian  economic  crisis  is 
limiting  the  number  of  markets  in  which 
Chinese  producers  of  potassium 
permanganate  can  sell. 

As  discussed  in  Section  n.A.3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890. 
and  the  House  Report  at  63-64.  if 
companies  continue  dumping  writh  the 
discipline  of  an  order  in  place,  the 
Department  may  reasonably  infer  that 
dumping  would  continue  if  the 
discipline  were  removed.  A  dumping 
margin  above  de  minimis  continues  to 
exist  for  shipments  of  the  subject 


merchandise  from  all  Chinese 
producers/exporters.5 

Consistent  with  section  752(c)  of  the 
Act,  the  Department  also  considered  the 
volume  of  imports  before  and  after 
issuance  of  the  order.  The  import 
statistics  provided  by  Cams  on  imports 
of  the  subject  merchandise  between 
1980  and  1998,  and  those  examined  by 
the  Department  (U.S.  Census  Bureau 
IM146  reports),  demonstrate  that 
imports  of  the  subject  merchandise  have 
continued  throughout  the  life  of  the 
order. 

Based  on  this  analysis,  the 
Department  finds  that  the  existence  of 
dumping  margins  after  the  issuance  of 
the  order  is  highly  probative  of  the 
likelihood  of  continuation  or  reciirrence 
of  dumping.  Deposit  rates  above  a  de 
minimis  level  continue  in  effect  for 
exports  of  the  subject  merchandise  by 
all  known  Chinese  manufacturers/ 
exporters.  Therefore,  given  that 
dumping  has  continued  over  the  life  of 
the  order  and  respondent  interested 
parties  have  waived  their  right  to 
participate  in  this  review  before  the 
Department,  and  absent  argument  and 
evidence  to  the  contrary,  the 
Department  determines  that  dumping  is 
likely  to  continue  if  the  order  were 
revoked. 

Because  the  Department  based  this 
determination  on  the  continued 
existence  of  margins  above  de  minimis 
and  respondent  interested  parties' 
waiver  of  participation,  it  is  not 
necessary  to  address  Cams'  arguments 
concerning  the  attractiveness  of  the  U.S. 
market,  U.S.  price  premiimis  for 
potassimn  permanganate,  Chinese 
overcapacity  and  export  orientation,  or 
the  effects  of  the  Asian  economic  crisis. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  will  normally 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  die 
Department  normally  wiU  provide  a 
margin  based  on  the  "all  oUiers"  rate 
from  the  investigation.  [See  section 
n.B.l  of  the  Sunset  Policy  Bulletin.) 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations.  {See  sections  II.B.2  and 
3  of  the  Sunset  Policy  Bulletin.) 
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'  See  Potassium  Permanganate  fmm  The  People's 
Republic  of  China;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  59  FR  26625  (May  23. 
1994). 


The  Department,  in  its  final 
determination  of  sales  at  less  than  iaii 
value,  published  a  weighted-average 
dumping  margin  for  the  China  National 
Chemicals  Import  and  Export 
Corporation  (SINOCHEM),  the  sole 
Chinese  producer/exporter  in  the 
original  investigation,  of  39.63  percent 
(48  FR  57347,  December  29, 1983).  The 
Department  also  published  an  "all 
others"  rate  of  39.63  percent  in  this 
same  Federal  Register  notice.  With 
respect  to  duty  absorption  findings. 
Cams  argues  that  duty  absorption  is 
likely  in  this  case  but,  because  there 
have  been  no  completed  administrative 
reviews  of  the  order  since  the  1990 
administrative  review,  the  Department 
has  not  had  the  opportunity  to  address 
the  issue  of  duty  absorption. 

In  its  substantive  response,  Cams 
argues  that  the  Department  should 
provide  the  Commission  a  more  recently 
calculated  margin.  Citing  the  Sunset 
Policy  Bulletin,  Cams  states  that  "[a] 
company  may  choose  to  increase 
dumping  in  order  to  maintain  or 
increase  market  share.  As  a  result, 
increasing  margins  may  be  more 
representative  of  a  company's  behavior 
in  the  absence  of  an  order."  In  the 
original  investigation,  the  Department 
established  a  deposit  rate  of  39.63 
percent  for  SINOCHEM  as  well  as  for 
"all  other"  producers/exporters  of 
Chinese  potassium  permanganate  (48  FR 
57347,  December  29, 1983).  Cams 
asserts  that  the  39.63  percent  margin 
established  in  the  investigation  was  far 
too  low  to  prevent  rapid  import  growth 
and  continued  diunping  of  PRC-origin 
product,  as  well  as  dramatic  increases  in 
the  Chinese  share  of  the  U.S.  market. 
According  to  Cams,  Chinese  imports  of 
the  subject  merchandise  surged  by 
almost  580%— from  432,000  lbs.  in  1984 
to  over  2.1  million  lbs.  in  1989  to  over 
2.5  million  lbs.  in  1990. 

In  January  of  1990,  Cams  requested  an 
administrative  review  of  Chinese 
exports  of  potassium  permanganate  to 
the  United  States.  In  response  to  this 
request,  the  Department  conducted  a 
review  and  established,  on  April  29, 
1991,  a  new  deposit  rate  for  all  PRC 
producers  of  128.94  percent.  In 
addition,  the  Department  established  a 
new  deposit  rate  for  four  of  the  seven 
known  Hong  Kong  resellers  of  this 
product.  According  to  Cams' 
information,  imports  of  the  subject 
merchandise  then  decreased  by  almost 
70  percent,  from  2,560,700  lbs.  in  1990 
to  861,051  lbs.  in  1991. 

Nevertheless,  by  1993,  imports  of 
Chinese  potassium  permanganate  had 
increased  to  2,441,453  lbs.  and  had 
recaptiired  over  9  percent  of  the  U.S. 
market,  almost  as  much  of  the  U.S. 


market  as  Chinese  producers/exporters 
had  held  just  prior  to  the  imposition  of 
the  order.  Cams  claims  this  resurgence 
in  Chinese  imports  was  attributed  to  a 
"loophole"  evident  in  the  1991  Final 
Results.  Specifically,  the  "all  others" 
rate  of  39.63  percent  was  still  being 
applied  as  a  deposit  rate  to  previously 
unnamed  Hong  Kong  resellers,  not  all  of 
whom  could  be  identified  for  review. 
Cams  argues  that  the  retention  of  the 
39.63  percent  rate  for  Hong  Kong 
resellers  subject  to  the  "all  others"  rate, 
coupled  with  the  willingness  and  ability 
of  Chinese  producers/exporters  to 
dump,  allowed  substantia]  amounts  of 
PRC-origin  potassiiun  permanganate  to 
be  transshipped  through  Hong  Kong 
resellers  and  sold  in  the  U.S.  at  below 
fair  market  value.  In  the  1991  Final 
Results,  the  Department  clarified  that,  in 
cases  involving  non-market  economies, 
an  "all  others"  cash  deposit  rate  is  not 
appropriate  because  any  non-market 
economy  country  firm  must  show  that  it 
is  entitled  to  a  separate  rate  before  a  rate 
other  than  the  non-market  economy 
country-wide  rate  can  be  assigned  to  it, 
and  any  intermediate  coimtry  reseller  is 
properly  assigned  the  rate  for  its 
producer  luless  the  reseller 
affirmatively  shows  that  the 
merchandise  has  not  simply  been 
transshipped.  59  FR  26630.  *  Because  no 
third  coimtry  reseller  established, 
during  the  1990  administrative  review 
or  since,  that  its  merchandise  was  not 
being  transshiped,  such  that  the  first 
exporter  "to  the  United  States"  was 
properly  deemed  to  be  the  PRC  exporter, 
the  "all  others"  loophole  was 
eliminated  in  the  May  23, 1994  final 
results  of  the  1990  administrative 
review,  which  established  a  128.94 
percent  deposit  rate  for  all  shipments  of 
Chinese  potassium  permanganate.  59  FR 
26625. 

Cams  submits  that  the  history  of  this 
case  shows  that  the  margin  established 
in  the  original  investigation  was 
insufficient  to  prevent  an  influx  of 
Chinese  potassiimi  permanganate  and 
insufficient  to  prevent  Chinese 
producers/exporters'  attempts  at 
increasing  market  share  in  the  United 
States  through  dumping.  Cams  argues 
that,  between  1984  and  1990.  Chinese 
producers/exporters  of  potassiimi 
permanganate  increased  their  share  of 
the  U.S.  market  by  340  percent,  fixjm  2.5 
percent  to  8.5  percent.  December  3, 
1998  Substantive  Response  of  Cams. 
Fiulhermore,  Cams  argues  that  the 
"loophole"  created  by  the  exclusion  of 
certain  Hong  Kong  resellers  from  the 


*  See  also  Yue  Pak  v.  United  States,  Slip  Op.  96- 
65  (COT  April  18, 1996),  affd  111  F.  3ni  142  (Fed. 
Cir.  1997). 
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128.94  percent  margin  assigned  to 
Chinese  exporters  in  the  1989 
administrative  review  again  permitted 
dramatic  increases  in  Chinese  imports 
of  the  subject  merchandise  and  the 
virtual  recapture  of  the  Chinese 
percentage  of  the  U.S.  potassium 
permanganate  market. 

Therefore.  Cams  argues,  the  margin 
determined  in  the  original  investigation 
does  not  reflect  ciirrent  Chinese  pricing 
behavior  or  present  levels  of  globally- 
traded  input  prices,  hi  addition.  Cams 
argues  the  changes  in  the  methodology 
used  by  the  Department  in  the 
calculation  of  margins  renders  the 
margin  from  the  original  investigation 
stispect. 

Tne  Department  agrees  with  Cams' 
arg\mient  concerning  the  choice  of  the 
margin  rate  to  report  to  the  Commission. 
An  examination  of  the  margin  history  of 
the  order  as  well  as  an  examination  of 
import  statistics  of  the  subject 
merchandise,  as  provided  in  U.S. 
Census  Bureau  IM146  reports,  confirms 
the  scenario  outlined  by  Cams.  From 
1984,  the  date  the  first  margins  were 
established  for  this  proceeding  (49  FR 
3897.  January  31. 1984),  to  1990,  import 
volumes  of  the  subject  merchandise 
swelled,  increasing  by  almost  600 
percent.  During  this  period,  a  cash 
deposit  rate  of  39.64  percent  was  in 
effect,  hi  1991,  in  an  administrative 
review  requested  by  Cams,  the 
Department  established  a  new  deposit 
rate  of  128.94  percent  for  producers  of 
the  subject  merchandise  from  the  PRC 
and  for  certain  named  third  country 
resellers  (56  FR  19640,  April  29, 1991). 
hnport  volumes  fell  substantially  in 
1991,  by  almost  70  percent,  but  then 
reboimded  by  1993,  the  year 
immediately  preceding  die  final  results 
of  the  1990  administrative  review  (59 
FR  26625.  May  23. 1994).  hi  May  of 
1994,  in  the  Final  Results  of  the  1990 
administrative  review,  the  Department 
established  a  rate  of  128.94  percent  for 
all  potassium  permanganate  of  Chinese 
origin,  whether  shipped  directly  from 
the  PRC  or  transshipped  throu^  a  third 
country  reseller.  Following  the 
establishment  of  this  more  inclusive 
margin  rate,  shipments  of  potassium 

Eermanganate  fell  dramatically,  and 
ave  not  exceeded  50,000  lbs.  in  any 
year  since  1996. 

The  Department  believes  that  the 
increase  in  import  volumes  and  market 
share  between  the  imposition  of  the 
order  and  the  Final  Results  in  the  1989 
administrative  review  (56  FR  19640, 
April  29, 1991)  reflect  the  willingness 
and  ability  of  Chinese  producers/ 
exporters  to  dump  this  product  despite 
the  margin  rate  established  by  the 
Department  in  the  original  investigation 


Furthermore,  the  continuation  of 
dumping  and  the  virtual  recapture  of 
market  share  between  the  final  results  in 
the  1989  review  and  those  in  the  1990 
review  reflects  attempts  by  Chinese 
producers/exporters  to  circumvent  the 
order  by  transshipping  the  subject 
merchandise  through  third  country 
resellers  with  lower  deposit  rates.  This 
is  evidenced  by  the  dramatic  reduction 
in  import  voliunes  following  the  1990 
administrative  review  (59  FR  26625, 
May  23, 1994)  in  which  a  single  rate 
was  established  for  all  potassium 
permanganate  of  Chinese  origin, 
regardless  of  the  interim  shipping 
location,  absent  a  showdng  that  either 
the  Chinese  exporter  was  entitled  to  a 
separate  rate  or  the  third  coimtry 
reseller  was  not  merely  engaged  in 
transshipment.  This  more  inclusive 
margin  determination  has  apparently 
reduced  the  ability  of  Chinese 
producers/exporters  to  circumvent  the 
order. 

According  to  the  Sunset  Policy 
Bulletin,  "a  company  may  choose  to 
increase  dumping  in  order  to  maintain 
or  increase  market  share.  As  a  result, 
increasing  margins  may  be  more 
representative  of  a  company's  behavior 
in  the  absence  of  an  order."  Therefore, 
the  Department  finds  that  this  most 
recent  rate  is  the  most  probative  of  the 
behavior  of  Chinese  producers/exporters 
of  potassium  permanganate  if  the  order 
were  revoked.  As  a  result,  the 
Department  is  not  addressing  current 
Chinese  pricing  behavior  or  changes  in 
methodologies  used  by  the  Department 
in  its  margin  calculations.  The 
Department  will  report  to  the 
Commission  the  country-wride  rate  fium 
the  administrative  review  for  the  period 
January  1, 1990  through  December  31, 
1990  (59  FR  26625,  May  23, 1994)  as 
contained  in  the  Final  Residts  of  Review 
section  of  this  notice. 

Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  order  woidd  likely  lead  to 
continuation  or  recurrence  of  dumping 
at  the  margins  listed  below: 


Department's  regulations.  Timely 
notification  of  retum/destmction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is -hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752.  and  777(i){l)  of  the  Act. 

Dated:  April  1, 1999. 
Robert  S.  LaRussa 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-^624  Filed  4-6-99;  8:45  am] 
BIUJNQ  CODE  3S10-OS-P 


Manufacturer/exporter 


Country-wide  rate  for  the 
People's  R6put)lic  of  China 


Margin 
(percent) 


128.94 


This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ;^J*0  in  accordance 
with  19  CFR  351.305  of  the 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-8251 

Hnal  Results  of  Expedited  Sunset 
Review:  Sebacic  Acid  from  the 
People's  Rspubllc  of  China 

agency:  hnport  Administration, 
hitemational  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Expedited  Sunset  Review:  Sebacic  Acid 
from  the  People's  Republic  of  China. 

SUMMARY:  On  December  2, 1998,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  order  on  sebacic . 
acid  from  the  People's  Republic  of 
China  (63  FR  66527)  pursuant  to  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act").  On  the  basis  of  a 
notice  of  intent  to  participate  and 
substantive  comments  filed  on  behalf  of 
the  domestic  industry  and  inadequate 
response  (in  this  case,  no  response)  from 
respondent  interested  parties,  the 
Department  determined  to  conduct  an 
expedited  review.  As  a  result  of  this 
review,  the  Department  finds  that 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping  at  the  levels 
indicated  in  the  Final  Results  of  Review 
section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skiimer, 
Office  of  Policy  for  hnport 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230; 
telephone:  (202)  482-6397  or  (202)  482- 
1560,  respectively. 
EFFECTIVE  DATE:  April  7, 1999. 

Statute  and  Regulations 

This  review  was  conducted  pursuant 
to  sections  751(c)  and  752  of  the  Act. 


The  Department's  procediires  for  the 
conduct  of  sunset  reviews  are  set  forth 
in  Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13516  (March  20, 1998)  ["Sunset 
Regulations"].  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin.  63  FR  18871 
(April  16, 1998)  {" Sunset  PoUcy 
Bulletin"). 
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Scope 

The  merchandise  subject  to  this 
antidmnping  order  is  sebacic  acid  (all 
grades),  a  dicarboxyhc  acid  with  the 
formula  (CH2)8(COOH)2,  which  include 
but  are  not  limited  to  CP  Grade  (SOOppm 
maximiun  ash,  25  maximum  APHA 
color),  Purified  Grade  (lOOOppm 
maximum  ash,  50  maximum  APHA 
color),  and  Nylon  Grade  (SOOppm 
maximum  ash,  70  maximimi  ICV  color). 
The  principal  difference  between  the 
grades  is  the  quantity  of  ash  and  color. 
Sebacic  acid  contains  a  minimum  of  85 
percent  dibasic  acids  of  which  the 
predominant  species  is  the  Cio  dibasic 
acid.  Sebacic  acid  is  sold  generally  as  a 
free-flowing  powder/flake. 

Sebacic  acid  has  numerous  industrial 
uses,  including  the  production  of  nylon 
6/10  (a  polymer  used  for  paintbrush  and 
toothbrush  bristles  and  paper  machine 
felts),  plasticizers,  esters,  automotive 
coolants,  polyamides,  polyester  castings 
and  films,  inks  and  adhesives, 
lubricants,  and  poljmrethane  castings 
and  coatings. 

Sebacic  acid  is  currently  classifiable 
under  subheading  2917.13.00.30  of  the 
Harmonized  Tariff  SchediJe  of  the 
United  States  (HTSUS).  The  HTSUS 
item  number  is  provided  for 
convenience  and  U.S.  Customs 
purposes.  The  written  product 
description  of  the  scope  of  this  order 
remains  dispositive. 

This  review  covers  imports  from  all 
manufacturers  and  exporters  of  Chinese 
sebacic  acid. 

Background 

On  December  2, 1998,  the  Department 
initiated  a  sunset  review  of  the 
antidmnping  order  on  sebacic  acid  from 
the  People's  Republic  of  China  (63  FR 
66527),  pursuant  to  section  751(c)  of  the 
Act.  The  Department  received  a  Notice 
of  Intent  to  Participate  on  behalf  of 
Union  Camp  Corporation  ("Union 
Camp")  on  December  8, 1998,  within 
the  deadline  specified  in  section 


351.218(d)(l)(i)  of  the  Sunset 
Regulations.  Union  Camp  claimed 
interested  party  status  under  19  U.S.C. 
1677(9)(C)  as  a  domestic  producer  of 
sebacic  acid.  In  addition,  Union  Camp 
indicated  that  it  is  the  sole  domestic 
producer  of  sebacic  acid  and  was  the 
original  petitioner  in  the  imderlying 
investigation.  We  received  a  complete 
substantive  response  from  Union  Camp 
on  January  4, 1999,  within  the  30-day 
deadline  specified  in  the  Sunset 
Regulations  under  section 
35l.2l8(d)(3)(i).  We  did  not  receive  a 
substantive  response  irom  any 
respondent  interested  party  to  this 
proceeding.  As  a  result,  piu^uant  to  19 
CFR  351.218(e)(l)(ii)(C),  the  Department 
determined  to  conduct  an  expedited, 
120-day,  review  of  this  order. 

Determination 

In  accordance  with  section  751(c)(1) 
of  the  Act,  the  Department  conducted 
this  review  to  determine  whether 
revocation  of  the  antidumping  order 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping.  Section 
752(c)  of  the  Act  provides  that,  in 
making  this  determination,  the 
Department  shall  consider  the  weighted- 
average  dumping  margins  determined  in 
the  investigation  emd  subsequent 
reviews  and  the  volume  of  imports  of 
the  subject  merchandise  for  the  period 
before  and  the  period  after  the  issuance 
of  the  antidiunping  order,  and  shall 
provide  to  the  International  Trade 
Commission  ("the  Commission")  the 
magnitude  of  the  margin  of  diunping 
likely  to  prevail  if  the  order  is  revoked. 

The  Department's  determinations 
concerning  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margin  are  discussed  below.  In  addition, 
parties'  comments  with  respect  to 
continuation  or  recurrence  of  dumping 
and  the  magnitude  of  the  margin  are 
addressed  within  the  respective  sections 
below. 

Continuatioii  or  Recurrence  of 
Dumping 

Drawing  on  the  guidance  provided  in 
the  legislative  history  accompanyiitg  the 
Uruguay  Roimd  Agreements  Act 
("URAA").  specifically  the  Statement  of 
Administrative  Action  ("the  SAA"), 
H.R.  Doc.  No.  103-316,  vol.  1  (1994),  the 
House  Report,  H.R.  Rep.  No.  103-826, 
pt.l  (1994),  and  the  Senate  Report,  S. 
Rep.  No.  103-412  (1994),  the 
Department  issued  its  Sunset  Policy 
Bulletin  providing  guidance  on 
methodological  and  analytical  issues, 
including  tiie  bases  for  likelihood 
determinations.  In  its  Sunset  Policy 
Bulletin,  the  Department  indicated  that 
determinations  of  likelihood  will  be 


made  on  an  order-wide  basis  {see 
section  II.A.3).  In  addition,  the 
Department  indicated  that  normally  it 
will  determine  that  revocation  of  an 
antidumping  order  is  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
where  (a)  dumping  continued  at  any 
level  above  de  minimis  after  the 
issuance  of  the  order,  (b)  imports  of  the 
subject  merchandise  ceased  after  the 
issuance  of  the  order,  or  (c)  dumping 
was  eliminated  after  the  issuance  of  the 
order  and  import  voliunes  for  the 
subject  merchandise  declined 
significantly  [see  section  n.A.3). 

In  addition  to  guidance  on  likelihood 
provided  in  the  Sunset  Policy  Bulletin 
and  legislative  history,  section 
751(c)(4)(B)  of  the  Act  provides  that  the 
Department  shall  determine  that 
revocation  of  an  order  is  likely  to  lead 
to  continuation  or  recurrence  of 
dumping  where  a  respondent  interested 
party  waives  its  participation  in  the 
sunset  review.  In  the  instant  review,  the 
Department  did  not  receive  a  response 
fit>m  any  respondent  interested  party. 
Pursuant  to  section  351.218(d)(2)(iii)  of 
the  Sunset  Regulations,  this  constitutes 
a  waiver  of  participation. 

The  antidumping  duty  order  on 
sebacic  acid  from  tibe  People's  Republic 
of  China  was  published  in  the  Federal 
Register  on  July  14, 1994  (59  FR  35909). 
Since  this  time,  the  Department  has 
conducted  three  administrative 
reviews.'  The  order  remains  in  effect  for 
all  manufactiorers  and  exporters  of  the 
subject  merchandise. 

In  its  substantive  response,  Union 
Camp  argues  that  revocation  of  the  order 
will  likely  lead  to  increased  imports  of 
sebacic  acid  from  the  PRC  at  dumped 
prices  [see  January  4, 1999  Substantive 
Response  of  Union  Camp  at  3).  With 
respect  to  whether  dumping  continued 
at  any  level  above  de  minimis  after  the 
issuance  of  the  order.  Union  Camp 
states  that  for  each  of  the  participating 
companies,  dimiping  has  continued 
after  the  issuance  of  the  order  [see 
January  4, 1999  Substantive  Response  of 
Union  Camp  at  4).  Union  Camp  notes 
that  during  the  first  and  second 
administrative  reviews,  Tianjin 
Chemicals  Import  k  Export  Corp.'s 
dumping  margin  was  zfero  and,  during 
the  third  administrative  review, 
SINOCHEM  International  Chemical 
Co.'s  dmnping  margin  was  de  minimis. 


'  See  Sebacic  Acid  from  The  People 's  Republic  of 
China;  Final  Results  of  Antidumping  Duty 
Administrative  Review.  62  FR  10530  (March  7. 
1997);  Sebacic  Acid  from  The  Peoples  Republic  of 
China;  Final  Results  of  Antidumping  Duty 
Admi.".istrative  Review,  62  FR  65674  (December  15, 
1997);  and  Sebacic  Acid  from  The  People's 
Republic  of  China;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  63  FR  43373  (August 
13. 1998). 
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Union  Camp  argues,  however,  as  stated 
in  the  Sunset  Policy  Bulletin,  that  a  zero 
or  de  minimis  margin,  in  itself,  will  not 
require  the  Department  to  determine 
diat  continuation  or  recurrence  is  not 

likely. 

In  addition,  Union  Camp  asserts  that 
Chinese  sebacic  acid  is  being  dimiped  in 
the  European  market.  By  comparing 
Union  Camp's  current  selling  price  in 
the  Evm)pean  Union  to  the  Chinese 
selling  price  (based  on  information 
received  from  Union  Camp's  European 
customers  and  publicly  quoted  unit 
prices).  Union  Camp  believes  that 
sebacic  acid  of  Chinese  origin  is  being 
diunped  in  Eimape.  Fiuthermore,  Union 
Camp  asserts  that  this  fact  suggests  that 
if  the  U.S.  dimiping  order  on  Chinese 
sebacic  acid  were  revoked,  Chinese 
exporters  of  sebacic  acid  would  likely 
reduce  their  sales  prices  and  increase 
their  dumping  in  the  U.S. 

With  respect  to  whether  imports  of 
the  subject  merchandise  ceased  after  the 
issuance  of  the  order,  Union  Camp, 
citing  Commerce  IM145  reports,  argues 
that  imports  of  Chinese  sebacic  acid 
dropped  significantly  with  the 
imposition  of  dumping  duties  under  the 
order  in  1994  and  continued  to  decline 
in  1995.  Union  Camp  notes  that,  during 
1996  and  1997,  imports  of  the  subject 
merchandise  increased  slightly, 
however,  it  asserts  this  increase  can 
most  likely  be  attributed  to  an  increase 
in  the  domestic  consumption  of  sebacic 
acid  beginning  in  1995. 

In  conclusion,  Union  Camp  argued 
that  the  Department  should  determine 
that  there  is  a  likelihood  that  dumping 
would  continue  were  the  order  revoked 
because  (1)  dumping  margins  have 
existed  for  most  known  exporters  of  the 
subject  merchandise  during  the  entire 
life  of  the  order,  (2)  it  believes  that 
Chinese  sebacic  acid  is  being  dumped  in 
Europe  and  (3)  shipments  of  subject 
merchandise  have  also  continued 
throughout  the  life  of  the  order  and  this 
suggests  that,  if  the  U.S.  order  were 
revoked,  dumping  of  subject 
merchandise  would  increase  in  the  U.S. 

As  discussed  in  Section  n.A.3  of  the 
Sunset  Policy  Bulletin,  the  SAA  at  890, 
and  the  House  Report  at  63-64,  if 
companies  continue  diunping  with  the 
discipline  of  an  order  in  place,  the 
Department  may  reasonably  infer  that 
diunping  would  continue  if  the 
discipline  were  removed.  Although  two 
of  the  four  known  Chinese  producers 
have,  at  various  times  over  the  life  of  the 
order,  received  zero  or  de  minimis 
margins,  none  has  consistently 
eliminated  dumping  while  increasing  or 
maintaining  market  share.  Diunping 
margins  above  de  minimis  levels 
continue  to  exist  for  shipments  of  the 


subject  merchandise  from  three  of  the 
four  known  Chinese  producers.^ 

Consistent  with  section  752(c)  of  the 
Act,  the  Department  also  considered  the 
volume  of  imports  before  and  after 
issuance  of  the  order.  The  import 
statistics  provided  by  Union  Camp,  and 
confirmed  by  the  Department,  on 
imports  of  the  subject  merchandise 
between  1992  and  1997,  demonstrate 
that,  while  imports  of  the  subject 
merchandise  fell  sharply  after  the 
imposition  of  the  order,  they  continue. 

Based  on  this  analysis,  the 
Department  finds  that  the  existence  of 
dumping  margins  after  the  issuance  of 
the  order  is  highly  probative  of  the 
likelihood  of  continuation  or  recurrence 
of  dumping.  Deposit  rates  above  a  de 
minimis  level  continue  in  effect  for 
exports  of  the  subject  merchandise  by 
three  of  the  four  loiown  Chinese 
manufacturers/exporters.  Therefore, 
given  that  dumping  has  continued  over 
die  life  of  the  order,  respondent 
interested  parties  have  waived  their 
right  to  participate  in  this  review  before 
the  Department  and,  absent  argument 
and  evidence  to  the  contrary,  the 
Department  determines  that  dumping  is 
likely  to  continue  if  the  order  were 
revoked. 

Because  the  Department  based  this 
determination  on  the  continued 
existence  of  margins  above  de  minimis, 
the  continuation  of  dumped  imports 
and  respondent  interested  parties' 
waiver  of  participation,  it  is  not 
necessary  to  address  Union  Camp's 
arguments  concerning  possible  dumping 
of  Chinese  sebacic  acid  in  Europe. 

Magnitude  of  the  Margin 

In  the  Sunset  Policy  Bulletin,  the 
Department  stated  that  it  will  normally 
provide  to  the  Commission  the  margin 
that  was  determined  in  the  final 
determination  in  the  original 
investigation.  Further,  for  companies 
not  specifically  investigated  or  for 
companies  that  did  not  begin  shipping 
until  after  the  order  was  issued,  the 
Department  normally  will  provide  a 
margin  based  on  the  "all  oUiers"  rate 
fitjm  the  investigation.  (See  section 
II.B.l  of  the  Sunset  Policy  Bulletin.) 
Exceptions  to  this  policy  include  the 
use  of  a  more  recently  calculated 
margin,  where  appropriate,  and 
consideration  of  duty  absorption 
determinations.  (See  sections  II.B.2  and 
3  of  the  Sunset  Policy  Bulletin.) 

The  Department,  in  its  final 
determination  of  sales  at  less  than  fair 


value,  published  weighted-average 
dumping  margins  for  four  Chinese 
producers/exporters  of  the  subject 
merchandise  ranging  from  82.66  percent 
to  243.40  percent  (59  FR  28053,  May  31, 
1994).^  The  Department  also  published 
an  "^  others"  rate  in  this  final 
determination.*  We  note  that,  to  date, 
the  Department  has  not  issued  any  duty 
absorption  findings  in  this  case. 

In  its  substantive  response,  citing  the 
Sunset  Policy  Bulletin,  Union  Camp 
states  that  the  Department  normally  will 
provide  the  Commission  with  the 
dumping  margins  "ftwm  the 
investigation,  because  that  is  the  only 
calculated  rate  that  reflects  the  behavior 
of  exporters  .  .  .  without  the  discipline 
of  the  order ...  in  place."  Union  Camp 
argues  that  the  Department,  consistent 
with  the  Sunset  Policy  Bulletin,  should 
provide  the  Commission  with  the  final 
margins  from  the  original  investigation 
as  the  magnitude  of  dumping  margin 
likely  to  prevail  if  the  order  were 
revoked  (see  January  4, 1999 
Substantive  Response  of  Union  Camp  at 

7). 
The  Department  agrees  with  Union 

Camp's  argument  concerning  the  choice 

of  the  margin  rate  to  report  to  the 

Commission.  An  examination  of  the 

margin  history  of  the  order  as  well  as  an 

examination  of  import  statistics  of  the 

subject  merchandise,  as  provided  in 

U.S.  Department  of  Commerce  Trade 

Statistics  data,  confirms  that  imports  of 

the  subject  merchandise  continue  to 

exist. 

Our  review  of  the  margin  history  over 
the  life  of  the  order  demonstrates  that 
there  have  been  fluctuations  in  the 
margins  for  some  producers/exporters  of 
the  subject  merchandise.  The 
Department,  however,  does  not  view 
these  fluctuations  as  demonstrating  a 
consistent  pattern  of  behavior. 
Therefore,  in  accordance  with  the 
Sunset  Policy  Bulletin  and  absent  an 
argument  that  a  more  recently 


2  See  Sebacic  Acid  from  The  People's  Republic  of 
China:  Final  Results  of  Antidumping  Duty 
Administrative  Review,  August  13, 1998  (63  FR 
43373). 


'Pursuant  to  court  remand,  several  of  the 
company-specific  margins  were  changed  (see  Final 
Results  of  Redetermination  Pursuant  to  Court 
Remand,  Union  Camp  Corporation  v.  United  States, 
Consol.  Court  No.  94-08-00480,  Slip  Op.  96-123 
(Augusts,  1996)). 

*  The  Department  actually  published  a  "PRC 
country-wide  rate"  and  defined  this  as  the  rate  that 
applies  to  all  PRC  companies  not  specifically  listed 
in  the  Federal  Register  notice  [see  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair  Value: 
Sebacic  Acid  from  The  People's  Republic  of  The 
People's  Republic  of  China,  59  FR  28053  (May  31. 
1994)).  This  definition  indicates  that  the  "PRC 
country-wide  rate",  in  this  case,  is  the  same  as  the 
"all  others"  rate  normally  identified  by  the 
Department.  In  addition,  pursuant  to  court  remand, 
this  "all  others"  rate  was  changed  [see  Final  Results 
of  Redetermination  Pursuant  to  Court  Remand, 
Union  Camp  Corporation  v.  United  States.  Consol. 
Court  No.  94-08-00480,  Slip  Op.  96-123  (August  5, 
1996)). 
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calcailated  margin  is  more  indicative  of 
the  margin  likely  to  prevail  if  the  order 
were  revoked,  we  determine  that  the 
original  margins  calculated  in  the 
Department's  original  investigation  are 
probative  of  the  behavior  of  Chinese 
producers  and  exporters  of  sebacic  acid 
if  the  order  were  revoked.  We  will 
report  to  the  Commission  the  company- 
specific  and  all  others  rates  contained  in 
the  Final  Results  of  Review  section  of 
this  notice. 
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Final  Results  of  Review 

As  a  result  of  this  review,  the 
Department  finds  that  revocation  of  the 
antidumping  order  would  likely  lead  to 
continuation  or  recurrence  of  dumping 
at  the  margins  listed  below:  ^ 


Manufacturer/e)9>orter 

Margin 
(percent) 

SINOCHEM  Jiangsu  Import 
&  Export  Corp  

141  97 

Tianjin  Chemical  Import  & 
Export  Corp 

11600 

SINOCHEM  Intemational 
Chemical  Co  

82  66 

Guangdong  Chemical  Im- 
port &  Export  Corp 

All  Others 

102.99 
243  40 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^O  in  accordance 
v«th  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  retiim/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  five-year  ("sunset")  review  and 
notice  are  in  accordance  with  sections 
751(c),  752,  and  777(i)(l)  of  the  Act. 

Dated:  April  1,1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

A  dministration . 

[FR  Doc.  99-8622  Filed  4-6-99;  8:45  am] 
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>The  margins  in  this  section  of  the  notice  reflect 
the  changes  to  the  original  margins  pursuant  to 
court  remand  (see  Final  Results  of  Redetermination 
Pursuant  to  Court  Remand,  Union  Camp 
Corporation  v.  United  States,  Consol.  Court  No.  94- 
08-00480.  Slip  Op.  96-123  (August  5.  1996)). 


DEPARTMENT  OF  COMMERCE 

Intemational  Trade  Administration 

Univereity  of  Michigan;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  is  a  decision  pursuant  to  Section 
6(c)  of  the  Educational,  Scientific,  and 
Cultiual  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  99-001.  Applicant: 
The  Regents  of  the  University  of 
Michigan,  Ann  Arbor,  MI  48109-0602. 
Instrument:  Electron  Microscope,  Model 
H-7500.  Manufacturer:  Hitachi 
Scientific  Instruments,  Japan.  Intended 
Use:  See  notice  at  64  FR  9981,  March  1, 
1999.  Order  Date:  April  23,  1998. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  piuposes  as  the 
instnunent  is  intended  to  be  used,  was 
being  manufactiu^d  in  the  United  States 
at  the  time  the  instnmaent  was  ordered. 
Reasons:  The  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CTEM,  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  the  instrument. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  99-8619  Filed  4-6-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  an  instrument  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instrument 
shown  below  is  intended  to  be  used,  is 
being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 


D.C.  20230.  AppUcation  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C. 

Docket  Number:  99-003.  Applicant: 
Louisiana  State  University,  Mechanical 
Engineering  Department,  Nicholson 
Ext.,  Baton  Rouge,  LA  70803. 
Instrument:  Electron  Microscope,  Model 
JEM-2010.  Manufacturer:  JEOL  Ltd., 
Japan.  Intended  Use:  The  instnunent 
will  be  used  extensively  in  the  study  of 
microstructures,  surfaces,  and  the 
structural  and  compositional 
characteristics  of  materials.  The 
research  areas  of  interest  include  but  are 
not  limited  to  the  following:  (1) 
fundamental  issues  of  stress  corrosion 
cracking  phenomena  and  specifically 
directed  toward  understanding  the 
nature  of  the  embrittiement  mechanism, 
(2)  sur&ce  modification  processes  and 
more  specifically  with  the  processing- 
microstructure-property  relationship  of 
modified  surfaces  and  thin  films,  (3) 
exploring  the  possibility  to  grow  thick 
amorphous  alloy  layers  by  solid-state 
interdiffusion  reactions  in  diffusion 
couples  assisted  by  bombardment  of 
energetic  particles  (plasma  or  ion  beam), 
(4)  imderstanding  how  and  why  solid- 
state  edloying  and  amorphization  can  be 
achieved  in  some  binary  systems  with 
relatively  large  positive  heat  of  mixing 
(i.e.,  systems  immiscible  in  equilibrium) 
and  (5)  studying  the  consolidation  and 
properties  of  nanocrystalline  metals, 
oxides  and  noncomposites.  Application 
accepted  by  Commissioner  of  Customs: 
March  19, 1999. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  99-8620  Filed  4-6-99;  8:45  am] 
BaUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

intemational  Trade  Administration 

Request  for  Comments  on  the  Asian 
Pacific  Economic  Cooperation  (APEC) 
Electronic  Commerce  Steering  Group 
Work  Plan 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  request  for  public 
comment. 

SUMMARY:  The  Department  of 
Commerce/International  Trade 
Administration  (DOC/ITA)  seeks 
comment  on  the  APEC  Electronic 
CoE^merce  Steering  Group  work 
program. 

DATES:  Comments  are  due  no  later  than 
April  21, 1999. 


16914 


Federal  Register / Vol.  64.  No.  66 / Wednesday,  April  7,  1999 /Notices 


ADDRESSES:  Comments  may  be 
submitted  by  e-mail  to  the  following  e- 
mail  address 

<sabrina_montes@ita.doc.gov>.  All  e- 
mail  submissions  should  include  the 
following  text  in  the  subject  line  of  the 
message:  "APEC  Electronic  Commerce 
Steering  Group  work  plan — Comment." 
The  body  of  the  message  shoidd 
indicate  the  name  and  affiliation  of  the 
correspondent  and  the  name  and 
version  of  the  word  processing  program 
used  to  create  the  document.  Files 
compatible  with  the  Windows  versions 
of  MS  Word  or  WordPerfect  word 
processing  programs  are  preferred. 
Otherwise,  please  submit  comments  in 
ASCII  text  format.  To  enable  prompt 
review  and  accessibility  to  the  public, 
DOC/ITA  prefers  submission  of 
comments  in  electronic  form  by  e-mail. 

DOC/ITA  will  accept  comments 
submitted  on  3V2  inch  floppy  disc.  The 
disc  label  should  include  the  name  and 
affiliation  of  the  correspondent  and  the 
name  and  version  of  the  word 
processing  program  used  to  create  the 
document.  DOC/ITA  will  also  accept 
comments  submitted  in  hard  copy. 
Individuals  or  organizations  that  submit 
comments  in  hard  copy  must  provide 
twenty  (20)  copies.  Discs  and  hard  copy 
comments  must  be  submitted  to  Sabrina 
Montes,  Office  of  Trade  and  Economic 
Analysis,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  HCHB  Stop  2815, 14th 
Street  &  Constitution  Avenue,  NW, 
Washington,  DC  20230.  Tel.:  202-482- 
5242.  Fax: 202-482-4614. 

If  the  submission  contains  business 
confidential  information,  a  justification 
as  to  why  the  information  contained  in 
the  submission  should  be  treated 
confidentially  must  be  included  in  the 
submission.  Submissions  containing 
business  confidential  information  must 
be  clearly  marked  "Confidential"  at  the 
top  and  bottom  of  the  cover  page  (or 
letter)  and  each  page  of  the  submission. 
A  version  that  does  not  contain 
confidential  information  should  also  be 
submitted  and  clearly  marked  "public 
version"  at  the  top  and  bottom  of  each 
page. 

Comments  should  clearly  state  the 
position  tciken  and  should  describe  the 
specific  information  supporting  that 
position.  Comments  must  be  made  in 
English.  All  submissions  should  include 
the  name  and  affiliation  of  the 
correspondent. 

Written  comments  submitted  in 
connection  with  this  request,  except  for 
information  that  is  business 
confidential,  will  be  available  for  public 
inspection  on  the  Internet  at  <http:// 
infoserv2.ita.doc.gov/otea/apec/ 
fedreg.nsf>  or  in  hard  copy  at  the  U.S. 


Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW,  Washington, 
DC  20230.  An  appointment  to  review 
the  file  may  be  made  by  calling  Sabrina 
Montes,  Office  of  Trade  and  Economic 
Analysis,  International  Trade 
Administration,  Tel.:  202-482-5242. 
Respondents  that  provide  an  e-mail 
address  with  their  submission  will  be 
added  to  an  e-mail  list  for  future 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Menes,  Director  Office  of 
Trade  and  Economic  Analysis/Co-Chair 
APEC  Electronic  Commerce  Steering 
Group  (202-482-5145). 
SUPPLEMENTARY  INFORMATION:  In 
Vancouver.  November  1997,  Leaders  of 
APEC  member  economies  brought  the 
importance  of  electronic  commerce  to 
the  fore  by  directing  Ministers  to 

undertake  a  work  program  on  electronic 
commerce  in  the  region,  taking  into  account 
relevant  activities  of  other  international  fora, 
and  to  report  to  us  in  Kuala  Lumpur.  This 
initiative  should  recognize  the  leading  role  of 
the  business  sector  and  promote  a  predictable 
and  consistent  legal  and  regulatory 
environment  that  enables  all  APEC 
economies  to  reap  the  benefits  of  electronic 
commerce. 

hi  November  1998,  the  APEC 
Ministers  approved  a  Blueprint  for 
Action  on  electronic  commerce  that  sets 
out  a  framework  for  electronic 
conunerce  in  APEC,  outlines  a  work 
plan,  and  establishes  a  steering  group  to 
coordinate  electronic  commerce 
activities  within  APEC  fora  and  to 
implement  the  Blueprint  work  program. 
The  Steering  Group  membership 
consists  of  representatives  from  all 
APEC  economies.  The  Steering  Group 
will  involve  relevant  APEC  working 
groups  and  sub-fora,  as  well  as  business 
sector  experts  in  accordance  with  APEC 
guidelines  on  business  participation. 

DOC/ITA  seeks  comment  on  the 
APEC  Electronic  Commerce  Steering 
Group  work  program,  which  is  outlined 
in  the  Blueprint  for  Action  on  electronic 
commerce  <http://www.dfaLgov.au/ 
apec/ecomy>. 

The  Blueprint  for  Action  on  electronic 
commerce  advocates  that  APEC 
economies  "endeavor  to  work  together 
to  build  trust  and  confidence;  enhance 
government  use  [of  electronic 
commerce];  intensify  community 
outreach;  promote  technical  cooperation 
and  experience  exchange;  where 
appropriate,  work  toward  eliminating 
impediments  to  its  uptake;  and  develop 
seandess  legal,  technical,  operating  and 
trading  envirormients  to  facilitate  the 
growth  and  development  of  electronic 
commerce." 

Specific  initiatives  identified  in  the 
work  program  include: 


•  Developing  measures  and  indicators 
of  the  uptake,  use,  and  flows  of  e- 
commerce; 

•  Assessing  impediments  to  - 
economic  commerce  in  APEC  and 
reviewing  the  economic  costs  that 
inhibit  electronic  commerce,  including 
those  imposed  by  regulatory  or  market 
conditions; 

•  Working  on  the  financial  aspects  of 
electronic  commerce; 

•  Expanding  a  case  history  database 
to  facilitate  and  support  electronic 
commerce  activities  by  small  and 
mediimi  enterprises  (SMEs), 
government,  and  business/public  sector 
partnerships; 

•  Exploring  economic  and  technical 
cooperation  to  facilitate  the  uptake,  use, 
and  maximization  of  the  benefits  of 
electronic  commerce  in  APEC  member 
economies; 

•  Tasking  authentication  experts, 
including  business  sector  experts,  to 
study  the  range  of  business  models  for 
electronic  authentication.  This  work 
shoidd  include  examining  the  potential 
role  of  mechanisms,  such  as  cross- 
certification  and  the  use  of  a  root 
certification  authority,  to  promote  inter- 
operability and  trust  and  to  facilitate 
cross-border  electronic  commerce; 

•  Working  with  UNCITRAL  and  other 
international  fora  to  advance,  where 
appropriate,  the  work  on  the  legal 
fotmdations  for  a  seamless  system  of 
cross-border  electronic  commerce; 

•  Establishing  APEC  electronic 
virtual  commerce/midtimedia  resource 
network;  and 

•  Developing  paperless  trading  by 
2005,  if  possible. 

Work  in  many  of  these  areas  is 
already  imderway  in  varigus  APEC  fora, 
including  the  Teleconmnmications 
Working  Group,  the  Transportation 
Working  Group,  the  Industrial  Science 
and  Technology  Working  Group,  and 
the  Committee  on  Trade  and  Investment 
and  its  subcommittee  on  Customs 
Procedures. 

Dated:  March  29. 1999. 
Jonathan  C.  Menes, 

Director,  Office  of  Trade  and  Economic 

Analysis,  Co-Chair  APEC  Electronic 

Commerce  Steering  Group,  International 

Trade  Administration,  U.S.  Department  of 

Commerce. 

[PR  Doc.  99-8425  Filed  4-6-99;  8:45  am] 
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DEPARTMErfT  OF  COMMERCE 

International  Trade  Administration 
[C-428-812] 

Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  From  Germany: 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce 

ACTION:  Notice  of  Preliminary  Results  of 

Countervailing  Duty  Administrative 

Review 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
hot-rolled  lead  and  bismuth  carbon  steel 
products  firam  Germany  for  the  period 
January  1, 1997  through  December  31, 
1997.  For  information  on  the  net 
subsidy  for  the  reviewed  company  as 
well  as  for  non-reviewed  companies, 
please  see  the  Preliminary  Results  of 
Review  section  of  this  notice.  If  the  final 
results  remain  the  same  as  these 
preliminary  results  of  administrative 
review,  we  will  instruct  the  U.S. 
Ciistoms  Service  to  assess 
coimtervailing  duties  as  detailed  in  the 
Preliminary  Results  of  Review  section  of 
this  notice.  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results.  (See  the  Public  Comment 
section  of  this  notice.) 
EFFECTIVE  DATE:  April  7,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
B.  Grejmolds  or  Robert  Copyak,  Group 
II,  Office  of  AD/CVD  Enforcement  VI, 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  4012, 14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  22, 1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  15325)  the  coimtervailing  duty  order 
on  certain  hot-rolled  lead  and  bismuth 
carbon  steel  products  from  Germany.  On 
March  11, 1998,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  (63 
FR  11868)  of  this  countervailing  duty 
order.  We  received  a  timely  request  for 
review  from  Saarstahl  AG  (Saarstahl), 
the  respondent  company  to  this 
proceeding.  On  April  24. 1998,  we 
initiated  the  review,  covering  the  period 
January  1, 1997  through  December  31, 
1997,  (63  FR  20378).  On  April  28,  1999, 
Inland  Steel  Bar  Company  and  USS/ 
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KOBE  Steel  Co.  (petitioners)  requested 
that  the  Department  conduct 
verification  of  information  submitted  on 
the  record  in  all  questionnaire 
responses. 

In  accordance  with  19  CFR 
351.213(b),  this  review  covers  only 
those  producers  or  exporters  for  which 
a  review  was  specifically  requested. 
Accordingly,  this  review  covers 
Saarstahl  AG  (Saarstahl).  This  review 
also  covers  five  programs.  On  November 
19,  1998,  we  extended  the  period  for 
completion  of  the  preliminary  results 
pursuant  to  section  751(a)(3)  of  the 
Tariff  Act  of  1930,  as  amended.  See  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  from  Germany:  Extension  of 
the  Time  Limit  for  Preliminary  Results 
of  Countervailing  Duty  Administrative 
Review  (63  FR  64235).  The  deadline  for 
the  final  results  of  this  review  is  no  later 
than  120  days  bom  the  date  on  which 
these  preliminary  results  are  published 
in  the  Federal  Register. 


Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930. 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  All 
citations  to  the  Department's  regulations 
reference  19  CFR  Part  351(April  1998), 
imless  otherwise  indicated. 

Scope  of  the  Review 

The  products  covered  by  this 
investigation  are  hot-rolled  bars  and 
rods  of  nonalloy  or  other  alloy  steel, 
whether  or  not  descaled,  containing  by 
weight  0.03  percent  or  more  of  lead  or 
0.05  percent  or  more  of  bismuth,  in  coils 
or  cut  lengths,  and  in  numerous  shapes 
and  sizes.  Excluded  fitjm  the  scope  of 
this  investigation  are  other  alloy  steels 
(as  defined  by  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
Chapter  72,  note  1  (f)),  except  steels 
classified  as  other  alloy  steels  by 
reasons  of  containing  by  weight  0.4 
percent  or  more  of  lead,  or  0.1  percent 
or  more  of  bismuth,  tellurium,  or 
seleniiun.  Also  excluded  are  semi- 
finished steels  and  flat-rolled  products. 
Most  of  the  products  covered  in  this 
review  are  provided  for  under 
subheadings  7213.20.00.00  and 
7214.30.00.00  of  the  HTSUS.  Small 
quantities  of  these  products  may  also 
enter  the  United  States  under  the 
following  HTSUS  subheadings: 
7213.31.30.00;  7213.31.60.00; 
7213.39.00.30;  7213.39.00.60; 
7213.39.00.90;  7213.91.30.00; 


7213.91.45.00;  7213.91  60.00; 
7213.99.00;  7214.40.00.10, 
7214.40.00.30,  7214.40.00.50; 
7214.50.00.10;  7214.50.00.30, 
7214.50.00.50;  7214.60.00.10; 
7214.60.00.30;  7214.60.00.50; 
7214.91.00;  7214.99.00;  7228.30.80.00; 
and  7228.30.80.50.  HTSUS  subheadings 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Duty  Absorption 

On  April  28. 1998.  the  Department 
received  a  request  from  petitioners  to 
conduct  a  duty  absorption  review  to 
determine  whether  Saarstahl  absorbed 
coimtervailing  duties.  The  issue  of 
whether  it  is  appropriate  to  examine 
duty  absorption  in  the  context  of  a 
countervailing  duty  review  was 
considered  in  the  1997  administrative 
review  of  the  countervailing  duty  order 
on  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom.  The 
Department  concluded  that,  because 
there  is  no  relationship  between  the 
amount  of  duties  absorbed  and  the 
extent  of  government  subsidization  that 
will  take  place  in  the  future,  it  is  not 
appropriate  to  examine  duty  absorption 
in  a  countervailing  duty  reviews. 
Therefore,  we  are  not  conducting  a  duty 
absorption  review  in  this  administrative 
review.  A  copy  of  the  decision 
memorandum  which  elaborates  the 
Department's  rationale  with  regard  to 
this  issue  (see  memorandum  through 
Holly  A.  Kuga,  Acting  Deputy  Assistant 
Secretary  for  Group  n,  to  Robert  S. 
LaRussa,  Assistant  Secretary  for  Import 
Administration,  dated  March  18, 1999. 
a  public  document  on  file  in  the  Central 
Records  Unit.  Room  B-099  of  the  Main 
Commerce  Building)  has  been  placed  on 
the  record  of  this  administrative  review 
as  a  public  document  from  the  team  to 
the  file,  dated  March  25, 1999. 

Sutisidies  Valuation  Information 

Allocation  Period 

In  British  Steel  pic.  v.  United  States, 
879  F.Supp.  1254  (February  9.  1995) 
[British  Steel  i).  the  U.S.  Court  of 
International  Trade  (the  Court)  ruled 
against  the  allocation  period 
methodology  for  non-recurring 
subsidies  that  the  Department  had 
employed  for  the  past  decade,  a 
methodology  that  was  articulated  in  the 
General  Issues  Appendix  appended  to 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria;  58  FR  37217  Quly  9. 1993) 
(.GIA).  In  accordance  with  the  Court's 
decision  on  remand,  the  Department 
determined  that  the  most  reasonable 
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method  of  deriving  the  allocation  period 
for  nonrecurring  subsidies  is  a 
company-specific  AUL  of  non- 
renewable physical  assets.  This  remand 
determination  was  affirmed  by  the  Court 
on  June  4, 1996.  British  Steel  pic.  v. 
United  States.  929  F.Supp  426,  439  (CIT 
1996)  (British  Steel  11). 

However,  in  administrative  reviews 
where  the  Department  examines  non- 
recurring subsidies  received  prior  to  the 
POR  which  have  been  countervailed 
based  on  an  allocation  period 
established  in  an  earlier  segment  of  the 
proceeding,  it  is  not  practicable  to 
reallocate  those  subsidies  over  a 
different  period  of  time.  Since  the 
countervailing  duty  rate  in  earlier 
segments  of  the  proceeding  was 
calculated  based  on  a  certain  allocation 
period  and  resulted  in  a  certain  benefit 
stream,  redefining  the  allocation  period 
in  later  segments  of  the  proceeding 
would  entail  taking  the  original  grant 
amount  and  creating  an  entirely  new 
benefit  stream  for  that  grant.  Such  a 
practice  may  lead  to  an  increase  or 
decrease  in  the  total  amoimt 
countervailed  and,  thus,  would  result  in 
the  possibility  of  over-or  under- 
countervailing  the  actual  benefit.  In  this 
administrative  review,  the  Department 
is  considering  non-recurring  subsidies 
previously  allocated  in  the  initial 
investigation.  Therefore,  for  purposes  of 
these  final  results,  the  Department  is 
using  the  original  allocation  period 
assigned  to  each  non-reciuxing  subsidy 
received  prior  to  the  POR.  See,  e.g., 
Final  Results  of  Countervailing  Duty 
Administrative  Review:  Industrial 
Phosphoric  Acid  from  Israel,  64  FR  2879 
(January  19, 1999)  and  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Certain  Carbon  Steel  Products 
from  Sweden,  62  FR  16549  (April  7, 
1997). 

Discount  Rates 

Pursuant  to  the  Final  Results  of 
Redetermination  Pursuant  to  Court 
Remand  Regarding  The  Privatization  in 
Germany:  Saarstahl  Ag  v.  United  States, 
Consol.  Ct.  No.  93-04-00219  (June  30, 
1997)  (Remand  Detennination),  we  find 
that  Saarstahl  was  imcreditworthy  in 
1989  and,  therefore,  have  applied  the 
uncreditworthy  discoimt  rate  from  the 
Remand  Determination  for  Saarstahl's 
calculations. 

Change  in  Ownership 

(I)  Background 

In  the  investigation  of  this 
proceeding,  we  examined  Saarstahl's 
changes  in  ownership  prior  to  1991. 
Specifically,  in  1986,  Arbed,  a  company 
owned  by  the  Government  of 


Luxemburg,  transferred  76  percent  of 
Saarstahl's  shares  to  the  Government  of 
Saarland  (GOS),  making  Saarstahl  a 
majority  state-owned  company.  The 
GOS  then  began  a  search  for  a  new 
investor  for  Saarstahl.  Usinor-Sacilor,  a 
company  owned  by  the  Government  of 
France,  expressed  interest  in  Saarstahl. 
In  1989,  the  GOS  and  Usinor-Sacilor 
reached  an  agreement  in  which:  (1)  the 
two  steel  companies  in  Saarland, 
Saarstahl  Volingen  Gmbh.  (Saarstahl) 
and  Dillinger  Hiittenwerke  (Dillinger) 
would  merge  to  form  DHS  Dillinger 
Hutte  Saarstahl  AG  (DHS);  (2)  Usinor- 
Sacilor  would  buy  the  newly  created 
DHS;  and  (3)  in  return  for  Usinor- 
Sacilor's  purchase  of  DHS,  the  GOS  and 
the  Government  of  Germany  (GOG) 
woidd  forgive  Saarstahl's  debt 
obligations,  also  known  as 
Riickzahlungsverpflichtungen  (RZVs),  to 
the  regional  and  federal  governments 
and  release  the  company  from  any 
obligation  to  repay  Saarstahl's 
guaranteed  loans.  The  last  step  of  the 
change  in  ownership  took  place  in  1989 
with  the  transfer  of  the  long  products 
business  fi:om  DHS  to  a  newly-formed 
company,  Saarstahl  AG. 

In  the  investigation  of  this  case,  the 
Department  found  that  the  cancellation 
of  Saarstahl's  debts  constituted 
countervailable  subsidies.  See  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Hot  Rolled  Lead_ 
and  Bismuth  Carbon  Steel  Products 
from  Germany,  58  FR  6233,  6233 
(January  27, 1993)  (Lead  and  Bismuth). 
Further,  the  Department  determined 
that  the  change  in  ownership 
transaction  did  not  alter  the  effect  of 
these  previously  bestowed  subsidies.  In 
the  1993  certain  steel  products 
investigations,  the  Department  modified 
its  position  in  Lead  and  Bismuth 
concerning  changes  in  ownership. 
Specifically,  the  Department  stated  that 
it  could  no  longer  be  assumed  that  the 
entire  amoimt  of  subsidies  passes 
through  to  the  new  owners  after  a 
change  in  ownership.  Rather,  when  a 
company  is  sold,  even  partially,  a 
portion  of  the  sales  price  represents 
repayment  of  prior  subsidies.  See  GIA, 
58  FR  at  37263.  As  a  result  of  this 
change,  the  Department,  pursuant  to  the 
Remand  Determination:  Certain  Hot 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  from  Germany,  (October  12, 
1993),  altered  its  original  detennination 
regarding  the  effects  of  privatization  on 
subsidies  previously  received  by 
Saarstahl  so  that  it  conformed  with  the 
methodology  described  in  the  GIA.  This 
change  in  ownership  methodology  was 
upheld  in  Saarstahl  AG  v.  United 
States,  78  F.  3d  1539  (Fed.  Cir.  1996) 


and  British  Steel  pic  v.  Untied  States. 
127  F.3d  1471  (Fed.  Cir.  1997). 

In  the  recent  investigation  of  steel 
wire  rod  from  Germany,  we  included  in 
our  change  of  ownership  calculations 
the  1994  transaction  imder  which 
Usinor-Sacilor,  via  DHS,  spim-off  100 
percent  of  Saarstahl  AG  to  the  GOS  for 
DM  1.  See  Final  Affirmative 
Countervailing  Duty  Determination: 
Steel  Wire  Rod  from  Germany  (German 
Wire  Rod).  62  FR  54990,  (October  22, 
1997)  (German  Wire  Rod).  Respondents 
have  reported  in  this  administrative 
review  that,  in  1997,  the  GOS 
transferred  the  majority  of  its 
shareholdings  in  Saarstahl  to  three 
parties;  (1)  Saarstahl  Treuhand,  (2)  AG 
der  Dillinger  Huttenwerke  (Dillinger), 
and  (3)  Kreditanstalt  fur  Wiederaufbau 
(Kreditanstalt).  Prior  to  this  transfer,  the 
GOS  held  approximately  99.9  percent  of 
Saarstahl's  shares.  After  the  share 
transfer,  the  GOS  held  approximately  32 
percent  of  the  company's  shares.  The 
remaining  68  percent  was  divided  as 
follows:  Saarstahl  Treuhand— 28.1 
percent,  Dillinger— 19.9  percent,  and 
Kreditanstalt— 20  percent. 

Regarding  the  1997  privatization, 
petitioners  argue  in  their  March  11, 
1999,  submission  that  the  new 
shareholders  in  Saarstahl  should  not  be 
considered  private  entities.  They  argue 
that  Saarstahl  Treuhand  is  a  trust  that 
was  set  up  and  is  controlled  by  the  GOG 
because  no  private  investor  could  be 
found  for  these  shares.  They  argue  that 
the  GOS  (through  its  ownership  of 
Saarstahl)  is  an  owner  of  the  parent 
company  of  Dillinger  and,  therefore, 
Dillinger  is  government-controlled. 
They  also  argue  that,  because  the 
Kreditanstalt  is  a  development  bank  of 
the  GOG,  shares  assigned  to  it  represent 
no  ultimate  change  in  the  ownership  of 
Saarstahl.  On  this  basis,  petitioners 
argue  that  none  of  the  three  parties' 
purchase  price  can  constitute  repayment 
of  Saarstahl's  previously  bestowed 
subsidies.  In  addition,  petitioners  argue 
that  the  Department  should  treat  all  of 
the  purchase  price  as  a  grant  to 
Saarstahl  because  none  of  the  parties  to 
the  privatization  made  its  p\irchase  on 
terms  consistent  with  those  of  a  private 
investor. 

In  its  March  22, 1999,  submission, 
respondent  rebuts  petitioners' 
contention  that  the  buyers  of  Saarstahl 
in  1997  were  not  private  actors. 
Respondent  argues  that  Saarstahl 
Treuhand  is  a  private  trust  established 
under  German  law  for  the  benefit  of 
bankruptcy  creditors  and  that  it  is  not, 
in  any  way,  controlled  by  the 
government.  Regarding  Dillinger, 
respondent  states  that  approximately  5 
percent  is  held  by  individual  investors 
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and  the  remaining  95  percent  is  held  by 
DHS.  They  then  explain  that  the 
majority  of  DHS  is  owned  by  the  private 
companies  Usinor-Sacilor  S.A.  and 
ARBED  S.A.  Regarding  Kreditanstalt, 
respondent  argues  that  the 
administrative  record  of  this  proceeding 
clearly  indicates  that  the  development 
bank's  decision  to  invest  in  Saarstahl 
was  made  on  terms  consistent  with 
commercial  considerations  and,  on  this 
basis,  its  payment  should  be  included  as 
part  of  the  piu-chase  price.  Thus, 
respondent  argues  that  since  all  three 
parties  made  their  decision  to  invest  in 
Saarstahl  independent  of  the  GOG  and 
the  GOS,  the  Department  should 
determine  that  100  percent  of  the 
purchase  price  constitutes  repayment  of 
Saarstahl's  previously  bestowed 
subsidies. 

In  this  administrative  review,  we  are 
analyzing  the  privatization  of  Saarstahl 
in  1989,  its  subsequent  spin-off  in  1994, 
and  the  company's  partial  privatization 
in  1997.  For  purposes  of  this 
preliminary  determination,  we  have 
applied  the  Department's  change  in 
ownership  methodology  for  the  1989 
privatization  and  the  1994  spin-off. 
However,  we  have  not  applied  the 
change  in  ownership  methodology  for 
the  1997  reorganization.  In  light  of 
petitioner's  arguments  that  the  new 
shareholders  should  not  be  considered 
private  entities  and  that  the  piirchase 
price  constituted  a  countervailable 
grant,  we  are  considering  whether  to 
treat  contributions  by  the  new 
shareholder  as  grants  or  as  repayment  of 
prior  subsidies.  We  will  gather  further 
information  regarding  the  1997  change 
in  ownership,  and  we  will  consider  die 
comments  submitted  on  the  record  by 
interested  parties.  We  note  that  all 
information  submitted  on  the  record 
pertaining  to  this  issue  will  be  subject 
to  verification  and  further  analysis. 

03)  Change  in  Ownership  Calculation 
Methodology 

Under  the  Change  in  Ownership 
methodology  described  in  the  GIA 
concerning  the  treatment  of  subsidies 
received  prior  to  the  sale  of  a  company 
or  the  spinning-off  of  a  productive  imit, 
we  estimate  the  portion  of  the  purchase 
price  attributable  to  prior  subsidies.  We 
compute  this  by  first  dividing  the 
privatized  company's  subsidies  by  the 
company's  net  worth  for  each  year 
during  the  period  beginning  with  the 
earliest  point  at  which  nonrecmring 
subsidies  would  be  attributable  to  the 
POR  (in  this  case  1983)  and  ending  one 
year  prior  to  the  change  in  ownership. 

As  in  German  Wire  Rod,  we  have 
modified  this  methodology  with  respect 
to  Saarstahl.  See  62  FR  54991. 


Specifically,  we  calculated  the  ratios  in 
question  by  including  in  the  calculation 
the  assistance  that  Saarstahl  received 
prior  to  privatization  in  the  year  the 
assistance  was  received.  We  did  so  even 
though  we  do  not  consider  this  prior 
assistance,  at  the  it  was  received,  to  be 
nonrecurring  in  nature,  and,  thus, 
allocable  over  time. 

We  then  take  the  simple  average  of 
the  ratios  of  subsidies  to  net  worth.  This 
simple  average  of  the  ratios  serves  as  a 
reasonable  surrogate  for  the  portion 
subsidies  constitute  of  the  overall  value 
of  the  company.  Next,  we  multiply  the 
average  ratio  by  the  purchase  price  to 
derive  the  portion  of  the  purchase  price 
attributable  to  repayment  of  prior 
subsidies.  Finally,  we  reduce  the  benefit 
streams  of  the  prior  subsidies  by  the 
ratio  of  the  repayment  amoimt  to  the  net 
present  value  of  all  remaining  benefits 
at  the  time  of  privatization. 

With  respect  to  spin-offs,  consistent 
with  the  Department's  position 
regarding  privatization,  we  analyze  the 
spin-off  of  productive  units  to  assess 
what  portion  of  the  sale  price  of  the 
productive  unit  can  be  attributable  to 
the  repayment  of  prior  subsidies.  To 
perform  this  calculation,  we  first 
determine  the  amoimt  of  the  seller's 
subsidies  that  the  spun-off  productive 
unit  could  potentially  take  with  it.  To 
calcidate  this  amoimt,  we  divide  the 
value  of  the  assets  of  the  spun-off  imit 
by  the  value  of  the  assets  of  the 
company  selling  the  imit.  We  then 
apply  this  ratio  to  the  net  present  value 
of  the  seller's  remaining  subsidies.  We 
next  estimate  the  portion  of  the 
purchase  price  going  towards  repayment 
of  prior  subsidies  in  accordance  with 
the  privatization  methodology  outlined 
above. 

Analjrsis  of  Programs 

/.  Programs  Conferring  Subsidies 

A.  Government  Forgiveness  of  Saarstahl 
Debt  in  1989 

During  the  period  1978  to  1989, 
Saarstahl  and  its  predecessor  companies 
received  large  amounts  of  assistance 
from  the  GOS  and  the  GOG  in  the  form 
of  RZVs.  Repayment  of  these  RZVs 
became  contingent  upon  Saarstahl 
returning  to  profitability  and  earning  a 
profit  above  and  beyond  the  losses 
acciunulated  after  1978. 

hi  1989,  the  GOS  reached  an 
agreement  with  Usinor-Sacilor  to 
combine  Saarstahl  with  Dillinger  under 
a  holding  company,  DHS.  Pursuant  to 
the  combination  agreement  and  as  a 
condition  for  sale,  in  1989  the  GOG  and 
GOS  entered  into  a  debt  forgiveness 
contract  (Entschuldungsvertrag,  or  EV) 
which  effectively  forgave  all  the 


outstanding  repayment  obUgations 
owed  by  Saarstahl  to  the  two 
Governments  (i.e.,  a  total  of  DM  3.945 
bilUon  in  debt  was  forgiven).  The  EV 
specified,  however,  that  if  Saarstahl 
went  bankrupt,  the  GOG  and  GOS 
claims  could  be  revived,  but  their 
claims  woidd  be  subordinated  to  those 
of  all  other  creditors. 

After  several  years  of  unprofitable 
operation,  Saarstahl  filed  for  bankruptcy 
in  1993  under  the  German  Bankruptcy 
Regulations  (Konkursordnung).  In  1994, 
the  GOS  bought  Saarstahl  back  from 
Usinor-Sacilor  for  DM  1.  At  the  time  of 
its  bankruptcy,  Saarstahl's  liabilities 
exceeded  its  assets  by  a  iactor  of  four, 
not  including  its  liabilities  to  the  GOG 
and  GOS.  Both  Governments  filed 
claims  against  the  Saarstahl  bankruptcy 
estate  based  on  the  RZV  debt  that  was 
conditionally  forgiven  in  1989.  These 
EV-related  claims  were  rejected  by  the 
bankruptcy  trustee  as  invalid  in  1995  on 
the  groimds  that  the  degree  of  thefr 
subordination  resulted  in  the  fact  that 
the  GOG  and  GOS  would  never  be 
repaid.  The  GOG  and  GOS  chose  not  to 
appeal  the  rejection  of  their  bankruptcy 
claims,  on  the  groimds  that  the 
subordination  of  their  claims  made  the 
likelihood  of  recovery  very  small,  and 
not  worth  the  high  cost  of  litigating  the 
matter. 

In  Lead  and  Bismuth,  58  FR  at  6234, 
we  found  that  Saarstahl's  RZVs  and 
similar  related  debt  were  forgiven  by  the 
1989  EV,  thus  conferring  a 
countervailable  benefit  on  Saarstahl  as 
of  1989.  This  was  also  the  Department's 
finding  in  Certain  Steel  and  German 
Wire  Rod.  No  new  information  or 
evidence  of  changed  circumstances  was 
presented  in  this  review  to  warrant  any 
reconsideration  of  these  findings. 

To  calculate  the  countervailable 
benefit  in  the  POR,  we  used  our 
standard  declining  balance  grant 
methodology.  We  then  divided  the 
benefit  attributable  to  the  POR,  adjusted 
to  reflect  the  changes  in  ownership 
described  above,  by  the  total  sales  of 
Saarstahl  during  the  same  period.  On 
this  basis,  we  preliminarily  determine 
the  net  subsidy  for  this  program  to  be 
11.61  percent  ad  valorem  for  Saarstahl. 

B.  Debt  Forgiveness  by  Private  Banks  in 
1989 

Toward  the  end  of  1985,  the  GOS 
presented  a  long-term  restructuring  plan 
for  Saarstahl  to  Saarstahl's  creditors  and 
requested  that  they  forgive  loans  in  the 
amount  of  DM  350  million.  In  1986,  the 
private  banks  agreed  to  forgive  DM 
217.33  million  of  debt  owed  to  them  by 
Saarstahl  (DM  216.82  of  which  was 
forgiven  in  1989),  if  the  GOG  and  GOS 
fulfilled  certain  prerequisites.  Two  of 
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the  prerequisites  were  that  the 
Governments  forgive  all  debt  owed  to 
them  by  Saarstahl  and  that  the  GOS 
secure  the  future  liquidity  of  Saarstahl. 
In  1986,  the  GOS  agreed  to  forgive  all 
debts  owed  to  it  by  Saarstahl  and  to 
secure  the  liquidity  of  Saarstahl  as  it 
had  in  the  past. 

In  the  investigation  of  this  case,  we 
determined  that  the  1989  forgiveness  of 
principal  by  private  banks  in  the 
amount  of  DM  216.82  constituted  a 
countervailable  subsidy.  See  Lead  and 
Bismuth,  58  FR  6233-34;  See  also. 
German  Wire  Rod,  62  FR  at  54991.  No 
new  information  or  evidence  of  changed 
circumstances  was  presented  in  this 
review  to  warrant  any  reconsideration  of 
that  finding. 

To  calculate  the  coimtervailable 
subsidy,  we  followed  the  methodology 
described  in  the  "Government 
Forgiveness  of  Saarstahl's  Debt  in  1989" 
section  of  the  notice,  above.  We  then 
divided  the  benefit  attributable  to  the 
FOR,  adjusted  to  reflect  the  changes  in 
ownership  described  above,  by  the  total 
sales  of  Saarstahl  during  the  same 
period.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  for  this 
program  to  be  0.64  percent  ad  valorem 
for  Saarstahl. 

C.  Worker  Assistance  Program  (ECSC 
Redeployment  Aid  Under  Article 
5612m 

Under  Article  56(2){b)  of  the 
European  Coal  and  Steel  Commxmity 
(ECSC)  Treaty,  persons  employed  in  the 
iron,  steel,  and  coal  industries  who  lose 
their  jobs  may  receive  assistance  for 
social  adjustment.  This  assistance  is 
provided  to  workers  affected  by 
restructuring  measures,  particularly 
workers  withdrawing  from  the  labor 
market  into  early  retirement  and 
workers  forced  into  unemployment.  The 
ECSC  disburses  assistance  under  this 
program  on  the  condition  that  the 
affected  country  makes  an  equivalent 
contribution.  During  the  FOR,  payments 
were  made  to  Saarstahl,  on  behalf  of  its 
workers,  under  Article  56(2)(b). 

In  Lead  and  Bismuth,  58  FR  at  6235, 
the  Department  determined  that  the 
portion  of  ECSC  payments  (i.e.  50 
percent)  made  under  this  program 
during  the  POl,  1991,  was  not 
coimtervailable  because  the  funds  for 
this  program  came  from  the  ECSC's 
operational  budget,  which  is  funded  by 
levies  on  the  companies.  In  Lead  and 
Bismuth,  the  Department  also 
previously  found  that  the  portion 
funded  by  the  GOG  was  countervailable 
to  the  extent  that  the  GOG's  payments 
relieved  Saarstahl  of  an  obligation  to  its 
laid-off  workers  that  the  company 


would  otherwise  have  incurred.  See 
Lead  and  Bismuth,  58  FR  at  6235. 

In  German  Wire  Rod,  the  Department 
determined  this  program  to  be 
coimtervailable  but  distinguished 
between  GOG  worker  assistance 
payments  relating  to  the  social  plan 
established  in  conjunction  with 
Saarstahl's  bankruptcy  in  1993,  and 
GOG  worker  assistance  payments  made 
pursuant  to  the  company's  pre- 
bankruptcy  social  plans.  See  62  FR  at 
54993.  In  that  investigation,  the 
Department  reasoned  that  Saarstahl's 
bankruptcy  social  plan  provides  the 
maximum  allowable  benefits  to  workers 
under  German  bankruptcy  law  and  that, 
therefore,  the  knowledge  of  ECSC 
56(2){b)  benefits  did  not  affect  the 
company's  social  plan  obligations. 
Thus,  the  Department  determined  that 
GOG  payments  relating  to  Saarstahl's 
bankruptcy  social  plan  are  not 
countervailable.  Id. 

In  this  administrative  review,  we  have 
followed  the  approach  taken  in  German 
Wire  Rod  and,  therefore,  preliminarily 
determine  that  only  the  worker 
assistance  payments  received  pursuant 
to  Saarstahl's  pre-bankruptcy  social 
plans  are  countervailable.  Because  a 
company  can  expect  to  receive  the 
benefits  on  an  ongoing  basis,  we  have 
limited  our  analysis  to  funds  received 
during  the  FOR,  1997.  In  situations 
where  the  company  and  its  workers  are 
aware  at  the  time  of  their  negotiations 
that  the  government  will  be  making 
contributions  to  the  workers'  benefits, 
the  Department's  practice  is  to  treat  half 
of  the  amount  paid  by  the  government 
as  benefitting  the  company.  See,  GIA.  58 
FR  at  37225.  In  the  GIA.  the  Department 
stated  that  when  the  government's 
willingness  to  provide  assistance  is 
known  at  the  time  the  contract  is  being 
negotiated,  this  assistance  is  likely  to 
have  an  effect  on  the  outcome  of  the 
negotiations.  In  these  situations,  the 
Department  will  assume  that  the 
differences  between  what  the  workers 
would  have  demanded  and  what  the 
company  would  have  preferred  to  have 
paid  would  have  been  split  between  the 
parties,  with  the  result  that  one-half  of 
the  government  payment  goes  to 
relieving  the  company  of  an  obligation 
that  would  otherwise  exist.  See,  GIA,  58 
FR  at  37256.  This  methodology  was 
upheld  in  LTV  Steel  Co.  v.  United 
States.  985  F.  Supp.  95, 116  (CIT  1997). 

Consistent  with  Department's  practice 
described  above,  the  benefit  to  Saarstahl 
is  one-half  the  amount  paid  to  the 
workers  by  the  GOG  under  the  pre- 
bankruptcy  social  plan.  To  calculate  the 
benefit  under  this  program,  we  divided 
this  amount  by  Saarstahl's  total  sales 
during  the  FOR.  On  this  basis,  we 


preliminarily  determine  the  net  subsidy 
to  Saarstahl  imder  this  program  to  be 
0.06  percent  ad  valorem. 

n.  Program  Preliminarily  Determined  to 
be  Not  Countervailable 

A.  ECSC  Research  and  Development 
Assistance  Under  Article  55 

Under  Article  55  of  the  ECSC  Treaty, 
assistance  is  available  to  promote 
technical  and  economic  research 
relating  to  the  production  and  increased 
use  of  coal  and  steel,  and  to 
occupational  safety  in  the  coal  and  steel 
industries.  Since  the  end  of  1986,  this 
program  has  been  funded  solely  through 
levies  on  steel  producing  companies. 

During  the  FOR,  Saarstahl  received 
research  and  development  assistance 
related  to  calcium  treated  and 
alimiinum  deoxidized  steels  with  high 
sulfur  content  under  the  ECSC  Article 
55  program. 

In  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Steel 
Products  firom  Belgium.  58  FR  37273. 
37285,  (July  9, 1993),  the  Department 
foimd  this  program  to  be  not 
countervailable  because  funding  under 
this  program  was  provided  by  levies  on 
participating  steel  companies  and 
because  the  program  stipulates  that  the 
results  of  research  conducted  under 
Article  55  must  be  made  publicly 
available. 

No  new  information  or  evidence  of 
changed  circimistances  has  been 
submitted  in  this  proceeding  to  warrant 
reconsideration  of  this  determination. 
Therefore,  for  purposes  of  this 
preliminary  determination,  we  find  this 
program  not  countervailable. 

///.  Other  Program  Examined 

BRITE/EuRAM  Research  and 
Development  Project  (BRITE/EuRAM 
Project) 

Under  the  BRITE/EuRAM  Project, 
participants  receive  research  and 
development  assistance  in  the  form  of 
grants  from  the  European  Community 
(EC).  In  order  to  receive  the  assistance, 
participants  must  make  a  formal 
proposal  to  the  EC  for  the  funding  of  a 
specific  research  and  development 
project.  Applicants  whose  proposals 
have  been  accepted  then  enter  into  a 
contract  with  the  EC  in  which  such 
items  as  the  scope  of  the  project,  project 
goals,  applicant  reporting  requirements 
and  EC  payments  are  established. 

During  the  FOR,  Saarstahl  received 
grants  from  the  EC  under  the  BRITE/ 
EuRAM  Project  for  the  development  of 
a  project  entitled,  "World  Class 
Performance  for  Wire  Dra^ving  through 
Improved  Quality  of  the  Manufacturing 
Process  (WIREMAN)."  According  to  the 
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EC  and  Saarstahl,  the  objective  of  the 
WIREMAN  project  was  to  minimize 
waste  and  resource  usage  in  the  drawing 
process  with  the  main  focus  of  the 
project  on  the  processing  of  steelcord  for 
use  in  the  manufacture  of  tires. 

Because  the  research  and 
development  assistance  related  to  this 
program  is  tied  to  merchandise  other 
than  subject  merchandise,  we 
preliminarily  determine  that  this 
assistance  did  not  benefit  Saarstahl's 
production  of  subject  merchandise 
during  the  POR.  (For  further  discussion, 
see  the  Memorandum  to  the  File, 
"BRTTE/EuRAM  Project,"  dated  March 
31, 1999,  on  file  in  the  Central  Records 
Unit  (CRU)).  We  note  that  we  intend  to 
verify  the  EC's  and  Saarstahl's 
statements  as  they  relate  to  the  tying  of 
benefits  under  this  program  to 
merchandise  other  than  subject 
merchandise. 

IV.  Pmgrams  About  Which  More 
Information  Is  Needed 

Subsidies  Leading  Up  to  the  1997 
Reorganization 

In  this  administrative  review, 
petitioners  argue  that  information 
contained  in  Saarstahl's  fip^jprial 
statements  indicates  that  Saarstahl 
claimed  large  write-offs  of  loans  and 
other  liabilities  both  in  1996  and  in 
1997.  They  argue  that  the  Department 
should  analyze  these  write-offs  within 
an  overall  context  of  Saarstahl's 
operation  as  a  government-owned  but 
bankrupt  company  and  its 
reorganization  oi^  of  bankruptcy  in 
1997. 

In  its  original  July  20, 1998, 
questionnaire  response,  Saarstahl 
explained  that  it  was  unable  to  submit 
the  1997  financial  data  requested  by  the 
Department  because  it  had  not  yet 
completed  its  financial  statements  for 
1997.  Saarstahl  submitted  its  financial 
statements  for  1997  on  the  record  on 
January  15, 1999.  In  a  submission  dated 
February  9, 1999,  petitioners  raised  the 
issue  of  potentially  large  amoimts  of 
debt  forgiveness  and  grants  leading  up 
to  the  1997  reorganization.  On  February 
26, 1999,  Saarstahl  submitted  a 
questionnaire  response  containing 
further  information  regarding  its  large 
amounts  of  extraordinary  income  and 
writeoffs.  On  March  11, 1999,  upon 
reviewing  this  new  information, 
petitioners  suggested  that  the 
Department  should  consider  whether,  as 
in  the  years  leading  up  to  the  1989 
reorganization,  massive  debt  forgiveness 
and  additional  government 
contributions  allowed  Saarstahl  to 
remain  an  ongoing  concern  and  emerge 
from  its  bankruptcy.  Additionally, 


petitioners  suggest  that  Saarstahl  may 
have  been  forgiven  value-added  taxes 
that  it  owed.  Saarstahl  addressed 
petitioners  claims  in  a  submission  dated 
March  22, 1999.  In  general,  Saarstahl 
argues  that  its  bankruptcy  proceeding 
was  handled  in  full  accordance  with 
German  law  and  that  the  forgiveness  of 
debts  as  a  result  of  bankruptcy  is  not 
coimtervailable,  in  accordance  with  the 
Department's  practice. 

'The  issues  raised  by  petitioners 
regarding  Saarstahl's  operation  as  a 
government-owned  bankrupt  company 
and  the  nature  of  its  extraordinary 
income  and  write-offs  leading  up  to  its 
reorganization  in  1997  merit  further 
examination  in  this  administrative 
review.  Due  to  the  delayed  submission 
of  Saarstahl's  financial  data  for  1997, 
these  issues  were  raised  with  very  little 
time  for  the  Department  to  collect  all  of 
the  information  needed  to  examine 
them  fully.  While  the  Department 
preliminarily  concludes  that  the 
information  on  the  record  is  insufficient 
to  demonstrate  the  existence  of  a 
coimtervailable  program,  the 
Department  will  consider  the  issues 
further  and  gather  additional 
information,  which  will  be  subject  to 
verification.  Among  other  things,  we 
will  examine:  (1)  the  terms  of 
Saarstahl's  bankruptcy,  (2)  its  operation 
as  a  going  concern  during  bankruptcy, 
(3)  the  relationship  between  Saarstahl 
and  its  creditors,  (4)  the  nature  of  its 
liabilities,  (5)  the  terms  of  the  1997 
reorganization,  (6)  the  establishment  of 
the  purchase  price,  (7)  the  nature  of 
Saarstahl  debt  writeoffs,  and  (8)  the 
relationship  between  the  new 
shareholders  and  the  governments  of 
Saarstahl  and  Germany.  We  will 
consider  whether  Saarstahl's  writeoffs 
of  liabilities  leading  up  to  the  1997 
reorganization  constitute 
coimtervailable  subsidies,  whether  it 
received  coimtervailable  subsidies  in 
the  form  of  tax  forgiveness,  and  whether 
the  sale  of  Saarstahl  provided  the 
company  with  coimtervailable  grants. 
After  we  collect  additional  information 
and  conduct  verification,  we  will 
prepare  an  analysis  memorandum 
addressing  all  of  the  pertinent  issues 
surrounding  Saarstahl's  reorganization 
in  1997.  Prior  to  issuing  our  final 
determination,  we  intend  to  provide  all 
parties  the  opportunity  to  comment  on 
our  analysis. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  intend  to  verify  the  information 
submitted  by  the  Governments  of 
Germany  and  Saarland  and  Saarstahl.  In 
addition,  we  will  schedule  our 
verification  so  that  all  parties  to  the 


proceeding  will  have  ample  time  to 
comment  on  our  findings  prior  to  the 
publication  of  our  final  results  of  this 
administrative  review. 

Preliminary  Results  of  Review 

In  accordance  with  19  CFR 
355.221(b)(4)(i),  we  have  calculated  an 
individual  subsidy  rate  for  Saarstahl, 
the  producer/exporter  subject  to  this 
administrative  review.  For  the  period 
January  1, 1997  through  December  31, 
1997,  we  preliminarily  determine  the 
net  subsidy  for  Saarstahl  to  be  12.31 
percent  ad  valorem.  If  the  final  results 
of  this  review  remain  the  same  as  these 
preliminary  results,  the  Department 
intends  to  instruct  the  U.S.  Customs 
Service  to  assess  countervailing  duties 
for  Saarstahl  at  12.31  percent  ad 
valorem.  The  Department  also  intends 
to  instruct  the  U.S.  Customs  Service 
(Customs)  to  collect  a  cash  deposit  of 
12.31  percent  of  the  f.o.b.  invoice  price 
on  all  shipments  of  the  subject 
merchandise  from  Saarstahl,  entered,  or 
withdrawn  fitim  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A{e)(2){B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
355.22(b).  Pursuant  to  19  CFR  355.22(c), 
for  all  companies  for  which  a  review 
was  not  requested,  duties  must  be 
assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Torrington 
Company  V.  United  States,  822  F.  Supp. 
782  (CIT  1993)  and  Floral  Trade  Council 
V.  United  States,  822  F.  Supp.  766  (CIT 
1993)  (interpreting  19  CFR  353.22(e). 
the  antidumping  regulation  on 
automatic  assessment,  which  is 
identical  to  19  CFR  355.22(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 
review  will  be  unchanged  by  the  results 
of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
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company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  are  those 
established  in  the  most  recently 
completed  administrative  proceeding 
conducted  under  the  URAA.  If  such  a 
review  has  not  been  conducted,  the  rate 
established  in  the  most  recently 
completed  administrative  proceeding 
pursuant  to  the  statutory  provisions  that 
were  in  effect  prior  to  the  URAA 
amendments  is  applicable.  See  Lead 
Bar.  These  rates  shall  apply  to  all  non- 
reviewed  companies  until  a  review  of  a 
company  assigned  these  rates  is 
requested.  In  addition,  for  the  period 
January  1,  1997  through  December  31. 
1997,  the  assessment  rates  applicable  to 
all  non-reviewed  companies  covered  by 
this  order  are  the  cash  deposit  rates  in 
effect  at  the  time  of  entry. 

Public  Comment 

Piu-suant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  five  days 
after  the  date  of  publication  of  this 
notice.  Pursuant  to  19  CFR  351.309, 
interested  parties  may  submit  written 
comments  in  response  to  these 
preliminary  results.  Case  briefs  must  be 
submitted  within  30  days  after  the  date 
of  publication  of  this  notice,  and 
rebuttal  briefs,  limited  to  arguments 
raised  in  case  briefs,  must  be  submitted 
no  later  than  five  days  after  the  time 
limit  for  filing  case  briefs.  Parties  who 
submit  argument  in  this  proceeding  are 
requested  to  submit  with  the  argument: 
(1)  A  statement  of  the  issue,  and  (2)  a 
brief  summary  of  the  argument.  Case 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  351.303(f).  Also,  pursuant  to  19 
CFR  351.310.  within  30  days  of  the  date 
of  publication  of  this  notice,  interested 
parties  may  request  a  public  hearing  on 
arguments  to  be  raised  in  the  case  and 
rebuttal  briefs.  Unless  the  Secretary 
specifies  otherwise,  the  hearing,  if 
requested,  will  be  held  two  days  after 
the  date  for  submission  of  rebuttal 
briefs,  that  is,  thirty-seven  days  after  the 
date  of  publication  of  these  preliminary 
results. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

This  administrative  review  is  issued 
and  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act  (19  U.S.C.  1675(a)(1)  and  19  U.S.C. 
1677f(i)(l)). 


Dated:  March  31. 1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
A  dministiation . 

[FR  Doc.  99-8621  Filed  4-6-99;  8:45  ami 
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Certain  Hot-Rolled  Lead  and  Bismuth 
Cart)on  Steel  Products  from  the  United 
Kingdom;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Countervailing  Duty  Administrative 

Review. 

summary:  The  Department  of  Commerce 
("the  Department")  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
hot-rolled  lead  and  bismuth  carbon  steel 
products  ("lead  bar")  from  the  United 
Kingdom  for  the  period  January  1, 1997 
through  December  31, 1997.  For 
information  on  the  net  siibsidy  for  each 
reviewed  company,  as  well  as  for  all 
non-reviewed  companies,  please  see  the 
Preliminary  Results  of  Review  section  of 
this  notice.  If  the  final  results  remain 
the  same  as  these  preliminary  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
coimtervailing  duties  as  detailed  in  the 
Preliminary  Results  of  Review  section  of 
this  notice.  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results.  {See  Public  Comment  section  of 
this  notice.) 

EFFECTIVE  DATE:  April  7,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  or  Christopher  Cassel, 
Group  n.  Office  CVD/AD  Enforcement 
VI,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  22, 1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  15327)  the  countervailing  duty  order 
on  certain  hot-rolled  lead  and  bismuth 
carbon  steel  products  ftt>m  the  United 
Kingdom.  On  March  11, 1998,  the 
Department  published  a  notice  of 


"Opportunity  to  Request  Administrative 
Review"  (63  FR  11868)  of  this 
coimtervailing  duty  order.  We  received 
a  timely  request  for  review,  and  we 
initiated  the  review,  covering  the  period 
January  1, 1997  through  December  31, 
1997,  on  April  24,  1998,  (63  FR  20378). 

In  accordance  with  19  CFR  351.213Cb) 
this  review  covers  only  those  producers 
or  exporters  of  the  subject  merchandise 
for  which  a  review  was  specifically 
requested.  Accordingly,  this  review 
covers  British  Steel  plc./British  Steel 
Engineering  Steels  Ltd.  (formerly  United 
Engineering  Steels  Limited).  This 
review  also  covers  nine  programs. 

On  December  7, 1998,  we  extended 
the  period  for  completion  of  the 
preliminary  results  pursuant  to  section 
751(a)(3)  of  the  Tariff  Act  of  1930,  as 
amended.  See  Certain  Hot-Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
From  the  United  Kingdom: 
Postponement  of  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review  (63  FR  67459).  The  deadline  for 
the  final  results  of  this  review  is  no  later 
than  120  days  fi-om  the  date  on  which 
these  preliminary  results  are  published 
in  the  Federal  Register. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930,. 
as  amended  by  the  Uruguay  Round 
Agreements  Act  ("URAA")  effective 
January  1, 1995  ("the  Act").  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  All 
citations  to  the  Department's  regulations 
reference  19  C.F.R.  Part  351,  (1998) 
unless  otherwise  indicated. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
hot-rolled  bars  and  rods  of  non-alloy  or 
other  alloy  steel,  whether  or  not 
descaled,  containing  by  weight  0.03 
percent  or  more  of  lead  or  0.05  percent 
or  more  of  bismuth,  in  coils  or  cut 
lengths,  and  in  numerous  shapes  and 
sizes.  Excluded  from  the  scope  of  this 
review  are  other  alloy  steels  (as  defined 
by  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  Chapter  72, 
note  1  (f)),  except  steels  classified  as 
other  alloy  steels  by  reason  of 
containing  by  weight  0.4  percent  or 
more  of  lead  6r  0.1  percent  or  more  of 
bismuth,  tellarium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 
flat-rolled  products.  Most  of  the 
products  covered  in  this  review  are 
provided  for  under  subheadings 
7213.20.00.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantities  of  these 
products  may  also  enter  the  United 
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States  under  the  following  HTSUS 
subheadings:  7213.31.30.00,  60.00; 
7213.39.00.30,  00.60,  00.90; 
7213.91.30.00,  45.00,60.00;  7213.99.00; 
7214.40.00.10,  00.30,  00.50; 
7214.50.00.10,  00.30,  00.50; 
7214.60.00.10,  00.30.  00.50;  7214.91.00; 
7214.99.00  and  7228.30.80.00,  80.50. 
The  HTSUS  subheadings  are  provided 
for  convenience  and  for  Customs 
purposes.  The  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Duty  Absorption 

On  April  8, 1998,  the  Department 
received  a  request  from  petitioners  to 
conduct  a  duty  absorption  review  to 
determine  whether  British  Steel 
Engineering  Steels  Ltd.  absorbed 
coimtervaiUng  duties.  The  Department 
considered  petitioners  request  and 
determined  that  it  is  not  appropriate  to 
conduct  a  duty  absorption  inquiry  in 
this  countervailing  duty  review  because 
the  rationale  for  conducting  duty 
absorption  inquiries  in  antidumping 
duty  proceedings  are  not  relevant  in 
countervailing  duty  cases.  For  further 
discussion,  see  Memorandum  to  Robert 
S.  LaRussa  from  Holly  Kuga,  dated 
March  18, 1999,  a  public  docmnent  on 
file  in  the  Central  Records  Unit,  Room 
B-099  of  the  Main  Commerce  Building. 

Subsidies  Value  Information 

Change  in  Ownership 
(I)  Background 

On  March  21, 1995,  British  Steel  pic 
("BS  pic")  acquired  all  of  Guest,  Keen 
&  Nettlefblds'  (GKN)  shares  in  United 
Engine»ing  Steels  ("UES"),  the 
company  which  produced  and  exported 
the  subject  merchandise  to  the  United 
States  during  the  original  investigation. 
Thus,  UES  became  a  wholly-owned 
subsidiary  of  BS  pic  and  was  renamed 
British  Steel  Engineering  Steels 
("BSES"). 

Prior  to  this  change  in  ownership, 
UES  was  a  joint  venture  company 
formed  in  1986  by  British  Steel 
Corporation  ("BSC"),  a  government- 
owned  company,  and  Gkn.  In  return  for 
shares  in  UES,  BSC  contributed  a  major 
portion  of  its  Special  Steels  Business, 
the  productive  unit  which  produced  the 
subject  merchandise.  GKN  contributed 
its  Biymbo  Steel  Works  and  its  forging 
business  to  the  joint  venture.  BSC  was 
privatized  in  1988  and  now  bears  the 
name  BS  pic. 

In  the  investigation  of  this  case,  the 
Department  found  that  BSC  had 
received  a  number  of  nonrecurring 
subsidies  prior  to  the  1986  transfer  of  its 
Special  Steels  Business  to  UES.  See 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Hot-Rolled  Lead 


and  Bismuth  Carbon  Steel  Products 
From  the  United  Kingdom,  58  FR  6237, 
6243  (January  27, 1993^)  [Lead Bar). 
Further,  the  Department  determined 
that  the  sale  to  UES  did  not  alter  these 
previously  bestowed  siibsidies,  and  thus 
the  portion  of  BSC's  pre-1986  subsidies 
attributable  to  its  Special  Steels 
Business  transferred  to  UES.  Lead  Bar, 
58  FR  at  6240. 

In  the  1993  certain  steel  products 
investigations,  the  Department  modified 
the  allocation  methodology  developed 
for  Lead  Bar.  Specifically,  the 
Department  stated  that  it  would  no 
longer  assume  that  all  subsidies 
allocated  to  a  productive  imit  follow  it 
when  it  is  sold.  Rather,  when  a 
productive  unit  is  spun-off  or  acquired, 
a  portion  of  the  sales  price  of  the 
productive  imit  represents  the 
reallocation  of  prior  subsidies.  See  the 
General  Issues  Appendix  [GL\), 
appended  to  the  Final  Countervailing 
Duty  Determination;  Certain  Steel 
Products  From  Austria.  58  FR  37217, 
37269  (July  9, 1993)  [Certain  Steel).  In 
a  subsequent  Remand  Determination, 
the  De(>artment  aligned  Lead  Bar  with 
the  methodology  set  forth  in  the 
"Privatization"  and  "Restructuring" 
sections  of  the  GIA.  Certain  Hot-Rolled 
Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom: 
Remand  Determination  (October  12, 
1993)  [Remand). 

On  March  21, 1995,  BS  pic  acquired 
100  percent  of  UES.  In  determining  how 
this  change  in  ownership  afiects  our 
attribution  of  subsidies  to  the  subject 
merchandise,  we  relied  on  section 
771(5)(F)  of  the  Act,  which  states  that  a 
change  in  ownership  does  not  require  a 
determination  that  past  subsidies 
received  by  an  enterprise  are  no  longer 
countervailable,  even  if  the  transaction 
is  accomplished  at  arm's  length.  The 
Statement  of  Administrative  Action, 
H.R.  Doc.  No.  316,  Vol.  1, 103d  Cong., 
2d  Sess.  (1994)  (SAA),  explains  that  the 
aim  of  this  provision  is  to  prevent  the 
extreme  interpretation  that  the  arm's 
length  sale  of  a  firm  automatically,  and 
in  all  cases,  extinguishes  any  prim 
subsidies  conferred.  While  die  SAA 
indicates  that  the  Department  retains 
the  discretion  to  determine  whethra  and 
to  what  extent  a  change  in  ownership 
eliminates  past  subsidies,  it  also 
indicates  that  this  discretion  must  be 
exercised  carefully  by  considering  the 
facts  of  each  case.  SAA  at  928. 

In  accordance  with  the  Act  and  the 
SAA,  we  examined  the  facts  of  BS  pic's 
acquisition  of  GKN's  50  percent 
ownership  stake  in  UES,  and  we 
determined  that  the  change  in 
ownership  does  not  render  previously 
bestowed  subsidies  attributable  to  UES 


no  longer  countervailable.  However,  we 
also  determined  that  a  portion  of  the 
purchase  price  paid  for  UES  is 
attributable  to  its  prior  subsidies. 
Therefore,  we  reduced  the  amoimt  of 
the  subsidies  that  "traveled"  with  UES 
to  BS  pic,  taking  into  account  the 
allocation  of  subsidies  to  GKN,  the 
former  joint-owner  of  UES.  See  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  From  the  United 
Kingdom;  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  62  FR  53306  (October  14,  1997) 
[Lead  Bar  95  Final  Results)  and  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  From  the  United 
Kingdom;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review,  62  FR  16555  (April  7, 1997) 
[Lead  Bar  95  Preliminary  Results).  To 
calculate  the  amoimt  of  UES's  subsidies 
that  passed  through  to  BS  pic  as  a  result 
of  the  acquisition,  we  applied  the 
methodology  described  in  the 
"Restructuring"  section  of  the  GIA.  See 
GIA,  58  FR  at  37268-37269.  This 
determination  is  in  accordance  with  our 
changes  in  ownership  finding  in  Final 
Affirmative  Countervailing  Duty 
Determination;  Pasta  From  Italy,  61  FR 
30288,  30289-30290  (June  14,  1996). 
and  our  finding  in  the  1994 
administrative  review  of  this  case,  in 
which  we  determined  that  "[t]he  URAA 
is  not  inconsistent  with  and  does  not 
overturn  the  Department's  General 
Issues  Appendix  methodology  or  its 
findings  in  the  Lead  Bar  Remand 
Determination. "  Certain  Hat-Rolled 
Lead  and  Bismuth  Carbon  Steel 
Products  From  the  United  Kingdom; 
Final  Results  of  Countervailing  Duty 
Administrative  Review.  61  FR  58377, 
58379  (November  14, 1996). 

With  the  acquisition  of  UES,  we  also 
detenrained  that  BS  pic's  remaining 
subsidies  are  attributable  to  the  subject 
merchandise,  now  produced  by  BS  pic's 
wholly-owned  subsidiary.  BSES.  Where 
the  Department  finds  that  a  company 
has  received  imtied  countervaiM)le 
subsidies,  to  determine  the 
countervailing  duty  rate,  the 
Department  attributes  those  subsidies  to 
that  company's  total  sales  of 
domestically  produced  merchandise, 
including  the  sales  of  100-percent- 
owned  domestic  subsidiaries.  If  the 
subject  merchandise  is  produced  by  a 
sul^idiary  company,  and  the  only 
subsidies  in  question  are  the  imtied 
subsidies  received  by  the  parent 
company,  the  countervailhig  duty  rate 
calculation  for  the  subject  merchandise 
is  the  same  as  described  above. 
Similarly,  if  such  a  company  purchases 
another  company,  as  was  the  case  with 
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BS  pic's  purchase  of  UES.  then  the 
current  benefit  from  the  parent 
company's  allocable  untied  subsidies  is 
attributed  to  total  sales,  including  the 
sales  of  the  newly  acquired  company. 
See,  e.g.,  GIA.  58  FR  at  3762  ("the 
Department  often  treats  the  parent  entity 
and  its  subsidiaries  as  one  when 
determining  who  ultimately  benefits 
from  a  subsidy").  Accordingly,  in  the 
Lead  Bar  95  Final  Results,  we 
determined  that  it  is  appropriate  to 
collapse  BSES  with  BS  pic  for  purposes 
of  calculating  the  countervailing  duty 
for  the  subject  merchandise.  BSES,  as  a 
wholly-owned  subsidiary  of  BS  pic, 
continues  to  benefit  itom  the  remaining 
benefit  stream  of  BS  pic's  imtied 
subsidies. 

In  collapsing  UES  with  BS  pic,  we 
also  determined  that  UES's  imtied 
subsidies  "rejoined"  BS  pic's  pool  of 
subsidies  with  the  company's  1995 
acquisition.  All  of  these  subsidies  were 
untied  subsidies  originally  bestowed 
upon  BSC  (BS  pic).  After  the  fonnation 
of  UES  in  1986.  the  subsidies  that 
"traveled"  with  the  Special  Steels 
Business  were  also  untied,  and  were 
found  to  benefit  UES  as  a  whole.  See 
Lead  Bar  95  Final  Results;  Lead  Bar  95 
Preliminary  Results. 

(II)  Calculation  of  Benefit 

To  calculate  the  countervailing  duty 
rate  for  the  subject  merchandise  in  1997, 
we  first  determined  BS  pic's  benefits  in 
1997,  taking  into  account  all  spin-offs  of 
productive  units  (including  the  Special 
Steel  Business)  and  BSC's  full 
privatization  in  1988.  See  Final 
Affirmative  Countervailing  Duty 
Determination;  Certain  Steel  Products 
from  the  United  Kingdom,  58  FR  37393 
(July  9, 1993)  [UK  Certain  Steel).  We 
then  calculated  the  amount  of  UES's 
subsidies  that  "rejoined"  BS  pic  after 
the  1995  acquisition,  taking  into 
accoimt  the  reallocation  of  subsidies  to 
GKN.  See  Lead  Bar  95  Final  Results; 
Lead  Bar  95  Preliminary  Results.  As 
indicated  above,  in  determining  both 
these  amounts,  we  followed  the 
methodology  outlined  in  the  GIA.  After 
adding  BS  pic's  and  UES's  benefits  for 
each  program,  we  then  divided  that 
amount  by  BS  pic's  total  sales  of 
merchandise  produced  in  the  United 
Kingdom  in  1997. 

Allocation  Methodology 

In  British  Steel  pic  v.  United  States, 
879  F.  Supp.  1254  (CIT  1995)  [British 
Steel),  the  U.S.  Court  of  International 
Trade  ("the  Court")  ruled  against  the 
allocation  period  methodology  for  non- 
reciuring  subsidies  that  the  Department 
has  employed  for  the  past  decade,  a 
methodology  that  was  articulated  in  the 


General  Issues  Appendix  (58  FR  37226). 
In  accordance  with  the  Court's  decision 
on  remand,  the  Department  determined 
that  the  most  reasonable  method  of 
deriving  the  allocation  period  for 
nonrecurring  subsidies  is  a  company- 
specific  average  useful  life  (AUL)  of 
non-renewable  physical  assets.  For 
British  Steel,  we  determined  this 
allocation  period  to  be  18  years.  This 
remand  determination  was  affirmed  by 
the  Court  on  June  4, 1996.  British  Steel, 
929  F.Supp  426,  439  (CIT  1996). 

The  Department's  acquiescence  to  the 
CIT's  decision  in  the  Certain  Steel  cases 
resulted  in  different  allocation  periods 
between  the  UK  Certain  Steel  and  Lead 
Bar  proceedings  (18  years  vs.  15  years). 
Different  allocation  periods  for  the  same 
subsidies^  in  two  proceedings  involving 
the  same  company  generate  significant 
inconsistencies.  Moreover,  UES  became 
a  wholly-owned  subsidiary  of  BS  pic  in 
1995.  In  the  1995  review  of  Lead  Bar,  in 
order  to  maintain  a  consistent  allocation 
period  across  the  UK  Certain  Steel  and 
Lead  Bar  proceedings,  as  well  as  in  the 
different  segments  of  Lead  Bar,  we 
altered  the  allocation  methodology 
previously  used  to  determine  the 
allocation  period  for  non-recurring 
subsidies  previously  bestowed  on  BSC 
and  attributed  to  UES.  In  the  1995 
review,  we  applied  the  company- 
specific  18-year  allocation  period  to  all 
non-recurring  subsidies.  See  Lead  Bar 
95  Final  Results.  Based  on  our  decision 
in  the  1995  administrative  review  of  this 
order,  we  preliminarily  determine  that  it 
is  appropriate  in  this  review  to  continue 
to  allocate  all  of  BSC's  non-recurring 
subsidies  over  BS  pic's  company- 
specific  average  useful  life  of  renewable 
physical  eissets  [i.e.,  18  years). 

Analysis  of  Programs 

/.  Programs  Conferring  Subsidies 

A.  Equity  Infusions 

In  each  year  from  1978/79  through 
1985/86,  BSC/BS  pic  received  equity 
capital  from  the  Secretary  of  State  for 
Trade  and  Industry  pursuant  to  section 
18(1)  of  the  Iron  and  Steel  Acts  1975, 
1981,  and  1982.  According  to  section 
18(1),  the  Secretary  of  State  for  the 
Department  of  Trade  and  Industry  may 
"pay  to  the  Corporation  (BSC)  such 
funds  as  he  s^s  fit."  The  Government 
of  the  United  Kingdom's  equity 
investments  in  BSC/BS  pic  were  made 
pursuant  to  an  agreed  external  financing 
limit  which  was  based  upon  medium- 
term  financial  projections.  BSC's 
performance  was  monitored  by  the 
Government  of  the  United  Kingdom  on 
an  ongoing  basis  and  requests  for  capital 
were  examined  on  a  Ccise-by-case  basis. 
The  UK  govenmient  did  not  receive  any 


additional  ownership,  such  as  stock  or 
additional  rights,  in  return  for  the 
capital  provided  to  BSC/BS  pic  under 
section  18(1)  since  it  already  owned  100 
percent  of  the  company. 

In  Lead  Bar  (58  FR  at  6241),  the 
Department  found  BSC/BS  pic  to  be 
unequityworthy  from  78/79  through 
1985/86,  and  thus  determined  that  the 
Government  of  the  United  Kingdom's 
eqxiity  infusions  were  inconsistent  with 
conmiercial  considerations.  Although, 
prior  to  the  formation  of  UES,  BSC's 
section  18(1)  equity  capital  was  written 
off  in  two  stages  (£  3,000  million  in  1981 
and  £  1,000  million  in  1982)  as  part  of 
a  capital  reconstruction  of  BSC,  the 
Department  determined  that  BSC/BS  pic 
benefitted  from  these  equity  infusions, 
notwithstanding  the  subsequent  write- 
off of  equity  capital.  Therefore,  the 
Department  countervailed  the  equity 
investments  as  grants  given  in  the  years 
the  equity  capital  was  received.  No  new 
information  or  evidence  of  changed 
circimistances  was  presented  in  this 
review  to  warrant  a  reconsideration  of 
that  finding. 

Because  the  Department  determined 
in  Lead  Bar  that  the  infusions  are  non- 
recurring, we  have  allocated  the  benefits 
over  BS  pic's  company-specific  average 
useful  life  of  renewable  physical  assets 
(18  years). 

Although  uncreditworthiness  was  not 
specifically  alleged  or  investigated 
during  the  investigation  on  lead  bar,  in 
UK  Certain  Steel  &e  Department  found 
that  BSC/BS  pic  was  imcreditworthy 
from  1977/78  through  1985/86.  58  FR  at 
37395.  No  new  information  or  evidence 
of  changed  circumstances  was  presented 
in  this  review  to  warrant  a 
reconsideration  of  that  finding. 
Therefore,  we  have  used  a  discount  rate 
which  includes  a  risk  premium  to 
calculate  the  benefit  from  the  grants. 
See.  e.g.,  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  From  Mexico,  58 
FR  37352,  37354  (July  9, 1993)  (Mexican 
Steel). 

To  calculate  the  benefit  to  the  subject 
merchandise  from  this  program,  we  first 
simmied  the  benefit  to  BS  pic  from  all 
infusions  allocated  to  1997.  Then,  we 
determined  the  portion  of  that  benefit 
still  remaining  with  BS  pic  after 
accoimting  for  privatization  and  spin- 
offs. To  that  we  added  the  portion  of 
UES's  subsidies  imder  this  program  that 
"rejoined"  BS  pic  with  the  acquisition. 
See  the  "Change  in  Owrnership"  section 
of  the  notice.  We  then  divided  the  result 
by  BS  pic's  total  sales  of  merchandise 
produced  in  the  United  Kingdom  in 
1997.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  for  this 
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program  to  be  4.07  percent  ad  valorem 
in  1997. 

B.  Regional  Development  Grant  Program 

Regional  development  grants  were 
paid  to  BSC/BS  pic  under  the  Industry 
Act  of  1972  and  the  Industrial 
Development  Act  of  1982.  In  order  to 
qufdiiy  for  assistance  imder  these  two 
Acts,  an  applicant  had  to  be  engaged  in 
manu&ctiuing  and  located  in  an 
assisted  area.  Assisted  areas  are  older, 
industrial  regions  identified  as  having 
deep-seated,  long-term  problems  such  as 
high  levels  of  unemployment, 
migration,  slow  economic  growth, 
derelict  land,  and  obsolete  factory 
buildings.  Regional  development  grants 
were  given  for  the  purchase  of  specific 
assets.  According  to  the  Government  of 
the  United  Kingdom,  the  program 
involved  one-time  grants,  sometimes 
disbursed  over  several  years. 

BSC/BS  pic  received  regional 
development  grants  during  the  period 
between  fiscal  years  1978/79  and  1985/ 
86.  The  Department  found  this  program 
countervailable  in  Lead  Bar  (58  FR  at 
6242),  because  it  is  limited  to  specific 
regions.  No  new  information  or 
evidence  of  changed  circiunstances  was 
presented  in  this  review  to  warrant  a 
reconsideration  of  that  finding. 

In  Lead  Bar,  we  determined  that, 
because  each  grant  required  a  separate 
application,  these  grants  are  non- 
recurring. Accordingly,  we  have 
calculated  the  benefits  from  this 
program  by  allocating  the  benefits  over 
BS  pic's  company-specific  average 
useful  life  of  renewable  physical  assets 
(18  years).  Since  BSC/BS  pic  was 
uncreditworthy  from  1978/79  through 
1985/86  (as  discussed  under  the  "Equity 
Infusions"  section,  above),  we  have 
used  a  discount  rate  which  includes  a 
risk  premiimi  (see  Mexican  Steel,  58  FR 
at  37354)  to  calculate  the  benefits  frt>m 
these  grants. 

To  ^culate  the  benefit  from  this 
program,  we  followed  the  methodology 
described  above  in  the  section  on 
"Equity  Infusions".  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
for  this  program  to  be  0.14  percent  ad 
valorem  in  1997. 

C.  National  Loan  Funds  Loan 
Cancellation 

In  conjunction  with  the  1981/1982 
capital  reconstruction  of  BSC,  section 
3(1)  of  the  Iron  and  Steel  Act  of  1981 
exting\iished  certain  National  Loans 
Fund  ("NLF")  loans,  as  well  as  the 
interest  accrued  thereon,  at  the  end  of 
BSC's  1980/81  fiscal  year.  Because  this 
loan  cancellation  was  provided 
specifically  to  BSC,  the  Department 
determined  in  Lead  Bar  (58  FR  at  6242) 


that  it  provided  a  countervailable 
benefit.  No  new  information  or  evidence 
of  changed  circiunstances  was  presented 
in  this  review  to  warrant  a 
reconsideration  of  that  finding. 

We  calculated  the  benefit  for  this 
review  using  om-  standard  methodology 
for  non-recurring  grants.  We  allocated 
the  benefits  frt>m  this  loan  cancellation 
over  BS  pic's  company-specific  average 
useful  life  of  renewable  physical  assets 
(18  years).  Because  BSC/BS  pic  was 
found  to  be  imcreditworthy  in  1981/82 
(as  discussed  under  "Equity  Infusions" 
section,  above),  we  have  used  a  discoimt 
rate  which  includes  a  risk  premium.  See 
Mexican  Steel,  58  FR  at  37354. 

Ta  calculate  the  benefit  from  this 
program,  we  followed  the  methodology 
described  above  in  the  section  on 
"Eqiiity  Infusions".  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
for  this  program  to  be  0.43  percent  ad 
valorem  in  1997. 

n.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  determine  that  the 
producers  and/or  exporters  of  the 
subject  merchandise  did  not  apply  for  or 
receive  benefits  under  these  programs 
during  the  period  of  review: 

A.  New  Community  Instrument  Loans 

B.  NLF  Loans. 

C.  Regional  Selective  Loans. 

D.  ECSC  Article  56(b)(2) 
Redeployment  Aid. 

E.  Inner  Urban  Areas  Act  of  1978. 

F.  LINK  Initiative 

m.  Other  Programs  Examined     % 

BRTTE/EuRAM  and  Standards 
Measurement  and  Testing  Program 

BS  pic  received  assistance  under 
these  two  European  Union  programs  to 
fund  research  and  development.  The 
European  Union  claimed  that  assistance 
provided  under  both  of  these  programs 
is  non-coimtervailable  in  accordance 
with  Article  8.2(a)  of  the  WTO 
Agreement  on  Subsidies  and 
Countervailing  Measiu^s  and  section  - 
771(5B)(B)  of  the  Act  (which  provide 
that  certain  research  and  development 
subsidies  are  not  coimtervailable).  We 
preliminarily  determine  that  it  is  not 
necessary  to  determine  whether  BRTTE/ 
EuRAM  and  the  Standards 
Measiirement  and  Testing  Program 
qualify  for  non-countervailable 
treatment  because  combined,  the 
assistance  provided  under  both  of  these 
programs  would  result  in  a  rate  of  less 
than  0.005  percent  ad  valorem,  and  thus 
would  have  no  impact  on  the  overall 
coimtervailing  duty  rate  caloUated  for 
this  POR.  For  this  same  reason  we  have 


not  conducted  a  specificity  analysis  of 
these  programs.  See,  e.g..  Final 
Affirmative  Countervailing  Duty 
Determination:  Steel  Wire  Rod  from 
Germany,  62  FR  54990,  54995-54996 
(October  22. 1997);  Certain  Carbon  Steel 
Products  from  Sweden;  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  62  FR  16549, 16553  (April  7. 
1997)  and  Certain  Carbon  Steel  Products 
from  Sweden;  Preliminary  Results  of 
Coimtervailing  Duty  Administrative 
Review,  61  FR  64062,  64065  (December 
3, 1996);  Final  Negative  Countervailing 
Duty  Determination:  Certain  Laminated 
Hardwood  Trailer  Flooring  ("LHF") 
From  Canada,  62  FR  5201  (February  4, 
1997);  Industrial  Phosphoric  Acid  From 
Israel;  Final  Results  of  Countervailing 
Duty  Administrative  Review.  61  FR 
53351,  53352  (October  11, 1996)  and 
Industrial  Phosphoric  Acid  From  Israel; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review,  61  FR 
28845  (June  6, 1996). 

Preliminary  Results  of  Review 

In  accordance  with  19  CFR 
351.221(b)(4)(i),  we  have  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  review.  As  discussed  in 
the  "Change  in  Ownership"  section  of 
the  notice,  above,  we  are  treating  British 
Steel  pic  and  British  Steel  Engineering 
Steels  as  one  company  for  purposes  of 
this  proceeding.  For  the  period  January 
1, 1997  through  December  31, 1997,  we 
preliminarily  determine  the  net  subsidy 
for  British  Steel  pic/British  Steel 
Engineering  Steels  (BS  plc/BSES)  to  be 
4.64  percent  ad  valorem.  If  the  final 
results  of  this  review  remain  the  same 
as  these  preliminary  results,  the 
Department  intends  to  instruct  the  U.S. 
Customs  Service  ("Customs")  to  assess 
coimtervailing  duties  for  BS  plc/BSES  at 
4.64  percent  ad  valorem.  The 
Department  also  intends  to  instruct  the 
Customs  to  collect  a  cash  deposit  of 
estimated  countervailing  duties  of  4.64 
percent  of  the  f.o.b.  invoice  price  on  all 
shipments  of  the  subject  merchandise 
bom  BS  plc/BSES,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
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normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
351.213(b).  Pursuant  to  19  CFR 
351.212(c),  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
As  such,  the  coimtervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Tonington 
Company  V.  United  States.  822  F.  Supp. 
782  (CIT  1993)  and  Floral  Trade  Council 
V.  United  States.  822  F.  Supp.  766  (CIT 
1993)  (interpreting  19  CFR  353.22(e), 
the  antidumping  regulation  on 
automatic  assessment,  which  is 
identical  to  19  CFR  355.22(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 
review  will  be  imchanged  by  the  results 
of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  are  those 
established  in  the  most  recently 
completed  administrative  proceeding 
conducted  under  the  URAA.  If  such  a 
review  has  not  been  conducted,  the  rate 
established  in  the  most  recently 
completed  administrative  proceeding 
pursuant  to  the  statutory  provisions  that 
were  in  effect  prior  to  the  URAA 
amendments  is  applicable.  See  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  from  the  United 
Kingdom;  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  60  FR  54841  (October  26, 1995). 
These  rates  shall  apply  to  all  non- 
reviewed  companies  until  a  review  of  a 
company  assigned  these  rates  is 
requested.  In  addition,  for  the  period 
January  1.  1997  through  December  31, 
1997,  the  assessment  rates  applicable  to 
all  non-reviewed  companies  covered  by 
this  order  are  the  cash  deposit  rates  in 
effect  at  the  time  of  entry. 

Public  Comment 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  five  days 
after  the  date  of  publication  of  this 
notice.  Pursuant  to  19  CFR  351.309, 
interested  parties  may  submit  written 
comments  in  response  to  these 
preliminary  results.  Case  briefs  must  be 
submitted  within  30  days  after  the  date 


of  publication  of  this  notice,  and 
rebuttal  briefs,  limited  to  arguments 
raised  in  case  briefs,  must  be  submitted 
no  later  than  five  days  after  the  time 
limit  for  filing  case  briefs.  Parties  who 
submit  argument  ip  this  proceeding  are 
requested  to  submit  with  the  argument: 
(1)  a  statement  of  the  issue,  and  (2)  a 
brief  summary  of  the  argument.  Case 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordemce  with  19 
CFR  351.303(f).  Also,  pursuant  to  19 
CFR  351.310,  within  30  days  of  the  date 
of  publication  of  this  notice,  interested 
parties  may  request  a  public  hearing  on 
argimients  to  be  raised  in  the  case  and 
rebuttal  briefs.  Unless  the  Secretary 
specifies  otherwise,  the  hearing,  if  . 
requested,  will  be  held  two  days  after 
the  date  for  submission  of  rebuttal 
briefs.  The  Department  will  publish  the 
final  residts  of  this  administrative 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  case  or 
rebuttal  brief  or  at  a  hearing. 

This  administrative  review  is  issued 
and  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act  (19  U.S.C.  1675(a)(1)  and  19  U.S.C. 
1677f(i)(l)). 

Dated:  March  31, 1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  99-8626  Filed  4-6-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-489-502] 

Certain  Welded  Cartx>n  Steel  Pipes 
and  Tubes  and  Welded  Carbon  Steel 
Line  Pipe  from  Turkey;  Proliminary 
Results  of  Countervailing  Duty 
Administrative  Reviews 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Countervailing  Duty  Administrative 

Reviews. 

summary:  The  Department  of  Commerce 
(the  Department)  is  conducting 
administrative  reviews  of  the 
coimtervailing  duty  orders  on  certain 
welded  carbon  steel  pipes  and  tubes  and 
certain  welded  carbon  steel  line  pipe 
from  Turkey  for  the  period  January  1, 
1997  through  December  31, 1997.  For 
information  on  the  net  subsidy  for  each 
reviewed  company  for  each  class  or 
kind  of  merchandise,  as  well  as  for  all 
non-reviewed  companies,  see  the 
Preliminary  Results  of  Reviews  section 


of  this  notice.  If  the  final  results  remain 
the  same  as  these  preliminary  results  of 
administrative  reviews,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
countervailing  duties  as  detailed  in  the 
Preliminary  Results  of  Reviews  section 
of  this  notice.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results.  (See  Public 
Comment  section  of  this  notice.) 
EFFECTIVE  DATE:  April  7, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Moore  or  Eric  Greynolds, 
Group  n.  Office  of  CVD/AD 
Enforcement  VI,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-3692  or  (202)  482-6071, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  7, 1986,  the  Department 
published  in  the  Federal  Register  (51 
FR  7984)  the  coimtervailing  duty  orders 
on  certain  welded  carbon  steel  pipes 
and  tubes  (pipe  and  tube)  and  certain 
welded  carbon  steel  line  pipe  (line  pipe) 
from  Turkey.  On  March  11, 1998,  the 
Department  published  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (63  FR  11868)  of  these 
countervailing  duty  orders.  We  received 
a  timely  request  to  conduct  a  review  of 
pipe  and  tube  from  Yucel  Boru  ve  Profil 
Endustrisi  A.S.,  and  its  affiliated 
companies,  Cayirova  Boru  Sanayi  ve 
Ticaret  A.S.,  and  Yucelboru  Ihracat 
Ithalat  ve  Pazarlama  A.S.  (Yucel  Boru 
Group).  We  also  received  a  timely 
request  to  conduct  a  review  of  line  pipe 
frt)m  Mannesmann — Sumerbank  Boru 
Endustrisi  T.A.S.  (Mannesmann).  We 
initiated  the  reviews  covering  the  period 
January  1, 1997  through  December  31, 
1997  on  April  24, 1998  (62  FR  20378). 

In  accordance  with  19  CFR 
351.213(b),  these  reviews  cover  only 
those  producers  or  exporters  of  the 
subject  merchandise  for  which  a  review 
was  specifically  requested.  Accordingly, 
the  review  on  pipe  and  tube  covers  the 
Yucel  Boru  Group  and  the  review  on 
line  pipe  covers  Maimesmann.  These 
reviews  also  cover  21  programs. 

On  December  7, 1998,  we  extended 
the  period  for  completion  of  the 
preliminary  residts  pursuant  to  section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930,  as 
amended.  See  Certain  Welded  Carbon 
Steel  Pipes  and  Tubes  and  Welded 
Carbon  Steel  Line  Pipe  from  Turkey: 
Extension  of  the  Time  Limit  for 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Reviews  (63  FR 
67460).  The  deadline  for  the  final 
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results  of  this  review  is  no  later  than 
120  days  from  the  date  on  which  these 
preliminary  results  are  published  in  the 
Federal  Register. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  All 
citations  to  the  Department's  regulations 
reference  19  CFR  Part  351  (1998),  unless 
otherwise  indicated. 

Scope  of  Reviews 

Imports  covered  by  these  reviews  are 
shipments  from  Tiukey  of  two  classes  or 
kinds  of  merchandise:  (1)  certain 
welded  carbon  steel  pipe  and  tube, 
having  an  outside  diameter  of  0.375 
inch  or  more,  but  not  more  than  16 
inches,  of  any  wall  thickness.  These 
products,  commonly  referred  to  in  the 
industry  as  standard  pipe  and  tube  or 
structural  tubing,  are  produced  to 
various  American  Society  for  Testing 
and  Materials  (ASTM)  specifications, 
most  notably  A-53,  A-120,  A-135,  A- 
500,  or  A-501;  and  (2)  certain  welded 
carbon  steel  line  pipe  with  an  outside 
diameter  of  0.375  inch  or  more,  but  not 
more  than  16  inches,  and  with  a  wall 
thickness  of  not  less  than  .065  inch. 
These  products  are  produced  to  various 
American  Petroleum  Institute  (API) 
specifications  for  line  pipe,  most 
notably  API-L  or  API-LX.  These 
products  are  classifiable  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  as  item  nimibers 
7306.30.10  and  7306.30.50.  The  HTSUS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  descriptions  remain 
dispositive. 

Calculation  of  Benefits 

Foreign  Exchange  Difference  ("Kur 
Farki"  Accounts) 

(I)  Background 

In  prior  reviews,  the  respondent 
companies  argued  that,  in  order  to 
correctly  calculate  the  ad  valorem 
subsidy  rates,  the  Department  should 
include  foreign  exchange  gains  and 
losses  (kur  farki)  resulting  from  their 
foreign  sales  in  the  denominator 
because  such  exchange  differences  are 
actual  sales  revenue.  In  support, 
respondents  cited  the  Turkish  generally 
accepted  accounting  principles  (Turkish 
GAAP)  requirement  to  include  foreign 
exchange  differences  in  their  gross  sales 


in  the  income  statement.  Respondents 
also  submitted  a  Government  of  the 
Republic  of  Turkey  (GRT)  Standard 
Accoimting  Plan,  explaining  that  the 
Turkish  GAAP  indicates  gross  sales 
include  commodities  sold  or  services 
rendered  as  a  result  of  a  company's 
main  operations,  as  well  as  exchange 
rate  differences  related  to  export  sales 
within  the  relevant  period.  (See,  GRT, 
June  22, 1998  questionnaire  response. 
Exhibit  23).  However,  in  past  reviews, 
the  Department  determined  that, 
although  the  foreign  exchange 
differences  were  included  in  the 
companies'  income  statement  as  part  of 
the  total  revenue  figure  for  tax  piuposes, 
foreign  exchange  differences  are  not 
sales  revenue.  See  e.g..  Certain  Welded 
Carbon  Steel  Pipe  and  Tube  and  Welded 
Carbon  Steel  Line  Pipe  from  Turkey; 
Preliminary  Results  and  Partial 
Recission  of  Countervailing  Duty 
Administrative  Reviews,  62  FR  64808 
(December  9, 1997)  [1996  Preliminary 
Results),  and  Certain  Welded  Carbon 
Steel  Pipe  and  Tube  and  Welded  Carbon 
Steel  Line  Pipe  from  Turkey;  Final 
Results  and  Partial  Recission  of 
Countervailing  Duty  Administrative 
Reviews,  63  FR  18885, 18890  (April  16. 
1998)  [1996  Final  Results).  See  also 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  and  Welded  Carbon  Steel  Line 
Pipe  from  Turkey;  Preliminary  Results 
of  Countervailing  Duty  Administrative 
Reviews.  62  FR  16782  (April  8. 1997) 
[1995  Preliminary  Results),  and  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
and  Welded  Carbon  Steel  Line  Pipe 
from  Turkey;  Final  Results  of 
Countervailing  Duty  Administrative 
Reviews,  62  FR  43984  (August  18, 1997) 
[1995  Final  Results). 

In  reviewing  U.S.  and  international 
accounting  standards,  we  find  that 
foreign  exchange  differences  are  not 
viewed  as  sales  income  generated  by  a 
company's  main  operations.  Rather, 
foreign  exchange  differences  are  viewed 
as  "other  income,"  which  results  from 
foreign  exchange  rate  changes  that  take 
place  between  the  date  a  company 
records  a  sale  denominated  in  a  foreign 
currency  at  the  exchange  rate  in  effect 
on  that  day,  and  the  exchange  rate  in 
effect  on  the  day  that  the  company 
records  receipt  of  payment  that  is 
denominated  in  that  foreign  ciurency. 
The  Financial  Accounting  Standards 
(FAS)  No.  52— Foreign  Currency 
Transactions  of  the  Financial 
Accounting  Standards  Board  (FASB) 
indicates  that  a  change  in  exchange 
rates  between  the  functional  currency 
(Turkish  Lira)  and  the  ciurency  in 
which  an  export  transaction  is 
denominated  [e.g.,  U.S.  dollars) 


increases  or  decreases  the  amount  of 
functional  currency  expected  upon 
settlement  of  the  export  transaction. 
That  increase  or  decrease  in  expected 
functional  currency  is  a  foreign 
ciurency  transaction  gain  or  loss  that  is 
generally  included  in  determining  net 
income.  (Items  such  as  ciurency 
hedging,  and  transactions  of  a  long-term 
investment  nature  are  excluded  in 
determining  net  operating  income.)  [See 
FASR,  Volume  I,  June  1, 1997).  Foreign 
exchange  gains  or  losses  are  reported  in 
the  company's  income  statement  as  a 
non-operating  item  or  "other  income," 
i.e.,  income  derived  from  other  soiut:es, 
such  as  a  sale  of  a  fixed  asset,  which, 
in  tmn,  is  reported  in  net  income.  Wiley, 
Interpretation  and  Application  of 
Generally  Accepted  Accounting 
Principles,  at  767  (1998);  see  also 
International  Accounting  Standard 
Financial  Reporting  in  Hyper- 
inflationary  Economies  (IAS  5)  (foreign 
exchange  gains  or  losses  should  be 
included  in  net  income,  which 
encompasses  "other  income"). 
Therefore,  inclusion  of  foreign  cturency 
exchange  gains  and  losses  in  gross  sales 
is  inconsistent  with  international 
accounting  standards.  See  also  Price 
Waterhouse,  Doing  Business  in  Turkey, 
Chapter  11  (1992,  as  amended  July  31, 
1995)  (lack  of  clearly  defined 
commercial  accounting  principles  and 
the  predominance  of  tax  law  mean  that 
Turkish  law  should  be  treated  with 
extreme  caution,  and  international 
accounting  standards  are  preferred). 
Additionally,  we  note  that  World 
Accounting,  Matthew  Bender,  Volume 
3,  p.  TRK-11  (1998)  states  that 
receivables  denominated  in  foreign 
ciurency  should  be  recorded  at  the 
original  national  currency  value  and 
should  be  valued  again  at  the  end  of  the 
accoimting  period  using  the  exchange 
rate  of  that  date  established  by  the 
Ministry  of  Finance.  The  difference  in 
national  currency  value  should  be 
recorded  under  foreign  exchange  gains 
and  losses  account.  More  importantly, 
foreign  exchange  gains  and  losses  have 
to  do  with  financing  activities  and  not 
sales  activities.  Therefore,  consistent 
with  U.S.  international  and  Turkish 
accounting  standards,  we  continue  to 
determine  that  kur  farki  amounts  are 
foreign  exchange  differences  and  not 
sales  revenue.  However,  we  have 
preliminarily  determined  to  index  both 
the  subsidy  benefits  (numerator)  and 
sales  revenue  (denominator)  to  account 
for  the  impact  of  high  inflation  in 
Turkey  [see  below). 
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(II)  Modification  of  the  Calcxilation 
Methodology 

In  prior  reviews,  to  determine  the 
benefit  for  each  program,  we  deducted 
the  foreign  exchange  differences,  which 
resulted  from  the  changes  in  the  U.S. 
dollar/Tiu'kish  lira  exchange  rates,  from 
the  sales  figiu'e.  Normally,  where  a 
coimtry  is  experiencing  high  rates  of 
inflation,  we  may  make  adjustments 
when  companies  index  for  inflation.  In 
this  case,  however,  despite  a 
persistently  high  rate  of  inflation  in 
Turkey,  Turkish  companies  do  not 
index  any  of  the  figures  (other  than 
fixed  assets)  in  their  financial 
statements  to  account  for  inflation.  In 
the  past,  we  have  not  indexed  the 
nimierator  and  denominator. 

Upon  further  review,  the  persistently 
high  rate  of  inflation  in  Turkey  leads  us 
to  conclude  that  we  should  index  the 
benefit  (numerator)  in  the  month  of 
receipt  and  index  the  monthly  sales 
(denominator)  for  each  program.  During 
the  period  of  review  (POR),  the  inflation 
rate  in  Turkey  was  81  percent,  as 
published  in  the  1997  Quarterly 
Bulletin  by  the  Central  Bank  of  Turkey. 
Indexing  the  benefit  and  the  sales 
figures  will  neutralize  any  potential 
distortion  in  our  subsidy  calculations 
caused  by  high  inflation  and  the  timing 
of  the  receipt  of  the  subsidy.  We 
indexed  the  sales  values  and  the  benefit 
using  the  Wholesale  Price  Index  (WPI) 
for  1997,  as  reported  by  the  Central 
Bank  of  Turkey. 

Analysis  of  Programs 

/.  Programs  Conferring  Subsidies 
A.  Pre-Shipment  Export  Credit 

The  Export  Credit  Bank  of  Turkey 
provides  short-term  pre-shipment 
export  loans  to  exporters  through 
intermediary  commercial  beinks.  The 
program  is  designed  to  support  export- 
related  industries.  Loans  are  made  to 
exporters  who  commit  to  export  within 
a  specified  period  of  time.  Generally, 
loans  are  extended  for  120  days  for 
industrial  goods  and  cover  50  to  75 
percent  of  the  FOB  export  value.  These 
loans  are  denominated  in  Turkish  Lira 
(TL)  and  repaid  in  TL.  The  interest  rate 
charged  on  these  pre-shipment  loans  is 
established  by  Turk  Eximbank  and  is 
tied  to  the  Central  Bank's  rediscount 
rate.  In  1996  Preliminary  and  Final 
Results,  1995  Preliminary  and  Final 
Results,  and  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Pasta  from  Turkey  61  FR  30366 
(June  14. 1996)  {Pasta),  the  Department 
found  this  program  countervailable 
because  receipt  of  the  loans  is 
contingent  upon  export  performance 


and  the  interest  rate  paid  on  these  loans 
is  less  than  the  amoimt  the  recipient 
would  pay  on  a  comparable  commercial 
loan. 

In  1996  Final  Results  and  1995  Final 
Results  reviews,  we  foimd  these  loans  to 
be  imtied  and  available  for  exported 
merchandise  because  the  exporter  has  to 
only  show  that  an  export  has  taken 
place  and  provide  the  foreign  currency 
exchange  receipts  from  the  commercial 
bank  to  close  out  the  loan  with  Turk 
Eximbank.  Because  the  loans  are  not 
specifically  tied  to  a  particular 
destination  at  the  time  of  approval,  we 
determined  that  the  pre-shipment  loan 
program  is  an  untied  export  loan 
program.  See  1996  Final  Results  63  FR 
at  18886  and  1995  Final  Results,  62  FR 
at  43986.  In  these  reviews,  no  new 
information  or  evidence  of  changed 
circumstances  has  been  submitted  to 
warrant  reconsideration  of  that  findine. 
Pursuant  to  section  771(5)(E)(ii)  of  tne 
Act,  a  benefit  shall  be  treated  as 
conferred  "in  the  case  of  a  loan,  if  there 
is  a  difference  between  the  amount  the 
recipient  of  the  loan  pays  on  the  loan 
and  the  amount  the  recipient  would  pay 
on  a  comparable  commercial  loan  that 
the  recipient  could  actually  obtain  on 
the  market."  In  this  case,  to  calculate 
the  rate  the  recipient  would  pay  on  a 
comparable  commercial  loan  that  could 
actually  be  obtained  by  it,  i.e.,  the 
benchmark  interest  rate,  we  are  using 
company-specific  interest  rates  on 
comparable  commercial  loans  for  all 
pre-shipment  loans  that  were  taken  out 
by  Maimesmann  in  both  1996  and  1997, 
and  repaid  in  1997.  The  rates  on 
commercial  loans,  used  as  benchmarks, 
provided  to  Mannesmann  include  the 
customary  Bank  Insurance  and  Services 
Tax  (BIST),  which  is  equal  to  5  percent 
of  the  interest  amount  paid,  the 
Resource  Utilization  Support  Fund 
(RUSF)  fee  equal  to  6  percent  of  the 
interest  amount  paid,  and  a  stamp  tax 
equal  to  0.6  percent  of  the  principal. 
The  Yucel  Boru  Group  did  not  obtain 
any  commercial  short-term  loans  during 
the  POR. 

In  addition,  because  the  Department 
continues  to  consider  Turkey  to  have 
high  inflation  based  on  a  WPI  rate  of  81 
percent,  we  also  preliminarily 
determine  that  it  is  appropriate  to  use 
monthly  average  short-term  interest 
rates  (see  1996  Preliminary  Results,  62 
FR  at  64809;  1995  Preliminary  Results. 
62  FR  at  16783,  and  Pasta,  61  FR  at 
30367).  Therefore,  where  monthly 
company-specific  interest  rates  for 
Mannesmann  were  not  available  for 
benchmark  interest  rates,  we  used  the 
short-term  interest  rates  published  in 
The  Economist.  For  all  months  for  the 
Yucel  Boru  Group  we  used  the  short- 


term  interest  rates  published  in  The 
Economist.  The  source  cited  in  The 
Economist  for  its  weekly  short-term 
interest  rates  for  Turkey  is  Akbank, 
which  is  a  large  privately-owned 
commercial  bank  in  Turkey.  We  based 
the  monthly  interest  rates  used  in  our 
calculations  on  a  simple  average  of  the 
weekly  figiires  corresponding  for  that 
month  as  reported  in  The  Economist. 
While  we  considered  other  sources  for 
short-term  interest  rates,  including  the 
International  Monetary  Fund  (IMF)  and 
the  Organization  for  Economic 
Cooperation  and  Development  (OECD), 
The  Economist  was  the  only  source  we 
found  that  pubUshed  short-term  lending 
rates  for  Turkey.  Using  these  benchmark 
rates,  we  continue  to  find  these  pre- 
shipment  export  loans  countervailable 
because  the  interest  rate  charged  is  less 
than  the  rate  for  comparable  commercial 
loans  that  the  company  could  actually 
obtain  in  the  market.  Therefore,  this 
program  provides  both  a  financial 
contribution  under  section  771(5)(D)(i), 
and  confers  a  benefit  under  section 
771(5)(E){ii)  of  the  Act  to  the 
respondents. 

Resolution  Number:  94/5782,  Article 
4,  effective  June  13, 1994,  allows  for  the 
exemption  of  certain  fees  that  are 
normally  charged  on  loans,  provided 
that  the  loans  are  used  in  financing 
exportation  and  other  foreign  exchange 
earning  activities.  As  discussed  below, 
we  have  previously  determined  these 
exempted  fees  to  be  countervailable.  For 
pre-shipment  loans,  which  are 
denominated  in  TL,  the  fees  that  are 
exempted  are  the  customary  BIST, 
RUSF,  and  the  stamp  tax  as  described 
above.  The  Department's  current 
practice  is  normally  to  compare 
effective  interest  rates  rather  than 
nominal  rates.  "Effective"  interest  rates 
are  intended  to  take  account  of  the 
actual  cost  of  the  loan,  including  the 
amoimt  of  any  fees,  commissions, 
compensating  balances,  goverrmient 
charges  or  penalties  paid  in  addition  to 
the  "nominal"  interest  rate.  Therefore, 
we  have  added  the  exempted  customar>' 
banking  fees  to  the  benchmark  interest 
rates  obtained  fi'om  The  Economist.  See 
e.g.,  Certain  Iron-Metal  Castings  from 
India:  Final  Results  of  Countervailing 
Duty  Administrative  Review.  60  FR 
44843  (August  29,  1995)  [Indian 
Castings).  See  also  1995  Preliminary 
Results,  62  FR  at  16784. 
To  determine  the  benefit  in  these 
"   reviews,  we  calculated  the 
countervEiilable  subsidy  as  the 
difference  between  actual  interest  paid 
on  pre-shipment  loans  during  the  POR 
and  the  interest  that  would  have  been 
paid  using  the  benchmark  interest  rates. 
This  difference  on  the  loans  for  each 
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month  was  indexed  for  inflation  (as 
described  above),  and  the  result  divided 
by  the  company's  total  export  sales, 
which  we  dso  indexed  for  inflation.  On 
this  basis,  we  preliminarily  determine 
the  coimtervailable  subsidy  to  be  0.84 
percent  ad  valorem  for  the  Yucel  Boru 
Group  for  pipe  and  tube,  and  0.19 
percent  ad  valorem  for  Mannesmann  for 
line  pipe. 

B.  Foreign  Exchange  Loan  Assistance 

As  discussed  above,  GRT  Resolution 
Number:  94/5782  allows  commercial 
banks  to  exempt  certain  fees  on  loans 
used  in  export  related  activities.  We 
previously  determined  that  use  of  this 
program  is  contingent  upon  export 
performance  and,  therefore, 
countervailable  within  the  meaning  of 
section  771(5A){B).  See  1996 
Preliminary  Results,  62  FR  at  64810,  and 
1 995  Preliminary  Results,  62  FR  at 
16784. 

During  the  POR,  Mannesmann 
received  and  paid  interest  on  foreign 
ciirrency  loans  from  a  commercial  bank 
in  connection  with  merchandise 
exported  to  the  United  States  and  was 
exempted  firom  paying  the  customary 
BIST  equal  to  5  percent  of  the  amount 
of  interest  paid,  the  RUSF  fee  equal  to 
6  percent  of  the  principal,  and  the 
stamp  tax  equal  to  0.6  percent  of  the 
principal.  Unlike  pre-shipment  loans 
that  are  denominated  in  TL  where  the 
RUSF  fee  is  6  percent  of  the  amount  of 
interest  paid,  die  RUSF  fee  for  foreign 
currency  loans  is  calculated  as  6  percent 
of  the  principal. 

We  have  previously  determined  that 
the  BIST  and  RUSF  fee  exemptions  are 
financial  contributions  within  the 
meaning  of  section  771(5)(D)(ii)  of  the 
Act  in  the  form  of  revenue  foregone  that 
is  Otherwise  due,  which  provides  a 
benefit  in  the  amoimt  of  the  exemption. 
See,  1996  Preliminary  Results,  62  FR  at 
64810,  and  2995  Preliminary  Results,  62 
FR  at  16785.  We  have  also  determined 
in  the  1996  and  1995  reviews  that  the 
benefits  are  recurring  because,  once  the 
company  obtains  a  foreign  ciirrency 
loan,  it  is  automatically  exempted  from 
pa)ring  the  fees. 

Durmg  the  POR,  Mannesmann 
obtained  foreign  currency  loans  that 
were  tied  to  destinations  other  than  the 
United  States,  and  loans  that  were 
received  for  both  U.S.  and  German 
shipments.  The  Yucel  Boru  Group  did 
receive  foreign  currency  loans  in 
connection  with  merchandise  exported 
to  the  United  States  during  the  POR. 

To  calculate  the  benefit  for  this 
program,  we  computed  the  exempted 
fees  based  on  the  amoimt  of  interest  or 
principal  paid  dxuing  the  POR  for  the 
foreign  currency  loaiis  that 


Mannesmann  received  in  connection 
with  merchandise  exported  to  the 
United  States  and  Germany.  We  then 
indexed  this  benefit  and  divided  the 
resultant  amount  by  the  company's 
(indexed)  monthly  total  exports  of  the 
subject  merchandise  to  the  United 
States,  and  the  company's  total  export 
sales  of  the  subject  merchandise  to 
Germany.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
to  be  0.66  percent  ad  valorem  for 
Mannesmann  for  line  pipe,  and  zero  for 
the  Yucel  Boru  Group  for  pipe  and  tube. 
We  have  requested  that  Mannesmann 
provide  its  monthly  total  export  sales  to 
Germany  in  order  to  index  these  sales 
for  inflation  and  more  accurately 
calculate  the  ad  valorem  benefit  for  this 
program  in  the  final  determination. 

C.  Freight  Program 

Decree  niunber  93/43,  effective 
October  13, 1993,  provided  freight 
rebate  payments  to  exporters  expressed 
as  $50  per  ton  for  merchandise  exported 
on  Turkish  vessels,  and  $30  per  ton  for 
merchandise  exported  on  non-Turkish 
vessels,  capped  at  15  percent  of  the  FOB 
value  of  the  goods.  Benefits  under  this 
program  were  provided  in  the  form  of 
30  percent  TL  cash  and  70  percent 
Turkish  treasury  bonds  with  one  and 
two-year  maturity  dates.  Gompanies 
were  eligible  to  receive  interest  on 
bonds  on  the  one-year  anniversary  date 
of  the  issuance  of  the  bonds  and  on  the 
date  of  the  maturity  of  the  bonds.  The 
program  was  terminated  on  December 
31, 1994,  and  there  were  no  payments 
on  shipments  made  after  January  1, 
1995. 

In  the  1996  and  1995  reviews,  we 
determined  that  these  cash  grants  and 
bonds  are  coimtervailable  export 
subsidies  within  the  meaning  of  section 
771(5A)(B)  of  the  Act  because  the 
benefit  is  contingent  upon  export 
performance.  The  grants  and  bonds  are 
a  direct  transfer  of  funds  from  the  GRT 
providing  a  benefit  in  the  amount  of  the 
cash  grants  and  bonds.  We  also 
determined  that  the  benefits  under  the 
Freight  Program  are  "recurring" 
because,  once  a  company  exported  and 
submitted  documentation  to  the  Central 
Bank,  it  became  eligible  to  regularly 
receive  cash  grants  or  bonds.  The 
receipt  of  benefits  is  automatic  and 
continued  throughout  the  life  of  the 
program.  [1996  Preliminary  Results,  62 
FR  at  64811  and  1995  Preliminary 
Results,  62  FR  at  16785).  See  also 
Allocation  Section  of  the  General  Issues 
Appendix  in  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  Austria,  58 
FR  37217,  37268-69  (July  9, 1993) 
{General  Issues  Appendix). 


During  the  POR,  Mannesmann 
received  cash  and  bonds  under  the 
fi«ight  rebate  program  based  on  exports 
made  in  1994.  The  one-year  bond 
matured  in  1997,  and  the  two-year  bond 
matured  in  1998.  During  the  POR.  the 
Yucel  Boru  Group  did  not  receive  any 
benefits  under  this  program  in 
connection  with  exports  to  the  United 
States.  Normally,  the  Department 
countervails  the  benefit  on  the  date  of 
receipt  because  that  is  when  the  benefit 
afi^ects  cash  flow  and  business 
decisions.  See  e.g.,  Ferrochrome  from 
South  Africa;  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  56  FR  33254,  33255  (July  19, 
1991).  However,  the  Department  makes 
an  exception  in  the  case  of  an  export 
benefit  that  is  calculated  as  a  percentage 
of  the  FOB  value  on  a  shipment-by- 
shipment  basis,  and  the  amount  of  the 
benefit  to  be  received  is  known  at  the 
time  of  export.  See  e.g.,  Indian  Castings, 
at  60  FR  44843.  Althou^  the  benefit 
under  the  fi«ight  pro^^im  is  calculated 
based  on  tonnage  and  not  as  a 
percentage  of  export  value,  we  have  said 
that  a  benefit  determined  by  the  amount 
of  the  tonnage  may  also  be  known  at  the 
time  of  export. 

However,  as  previously  determined  in 
the  1996  review,  the  facts  in  this  case 
establish  that  the  exporter  did  not  know 
the  amount  of  benefit  ultimately  to  be 
received  at  the  time  of  export.  Although 
the  freight  payments  were  stated  in  U.S. 
dollars  per  ton,  the  benefit  was  not  tied 
to  the  U.S.  dollar.  Thus,  because  of  high 
inflation  in  Turkey,  the  GRT's  initial 
decision  not  to  commit  to  the  exchange 
rate  existing  either  on  the  date  of  export, 
or  on  the  date  payment  was  received  by 
the  exporters,  demonstrates  that 
exporters  could  not  know  with  certainty 
the  value  of  the  benefit  at  the  time  of 
expcHt.  In  fact,  it  was  not  until  February 
1995,  two  months  after  the  termination 
of  the  height  program,  that  the  GRT 
announced  that  the  benefit  from  this 
program  would  be  based  on  the 
exchange  rate  that  was  in  effect  on 
December  31, 1994,  regardless  of  when 
the  shipments  occurred. 

Therefore,  because  the  GRT  only 
committed  to  an  exchange  rate  after  the 
date  of  export,  given  the  high  rate  of 
inflation  in  Turkey,  there  was  no  way 
Mannesmann  could  have  predicted  at 
the  time  of  export  the  amount  of  TL 
benefit  that  would  be  received.  As  a 
result,  because  Mannesmann  could  not 
know  the  exact  amount  of  the  TL 
benefit,  or  the  U.S.  dollar  value  of  that 
TL  benefit  on  the  date  of  export, 
Mannesmaim  could  not  make  business 
and  pricing  decisions  until  the  actual 
receipt  of  the  TL  benefit.  The  TL 
amount  ultimately  received  by 
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Mannesmann  in  1997  did  not 
correspond  to  the  U.S.  dollar  value  of 
the  benefit  granted  by  the  GRT  at  the 
time  of  export.  Therefore,  we 
preliminarily  determine  that  the 
benefits  under  this  program  are 
bestowed  when  the  cash  is  received 
with  respect  to  the  cash  payments,  and 
not  on  the  date  of  exportation.  This 
position  is  consistent  with  the 
Department's  analysis  of  a  similar 
program  in  Pasta,  where  we  determined 
that  the  benefit  should  be  treated  as 
having  been  bestowed  when  the  cash 
was  received  rather  than  earned.  [See 
discussion  of  Payments  for  Exports  on 
Turkish  Ships  program  in  Pasta,  61  FR 
at  30369). 

With  regard  to  the  bonds  portion  of 
the  rebate,  we  previously  determined 
that  the  benefits  from  the  bonds  are 
bestowed  on  the  date  of  matmity.  See 
1995  Preliminary  Results,  62  FR  at 
16785.  Although  there  were  no 
restrictions  on  the  sale  or  transfer  of  the 
bonds,  there  has  been  no  secondary 
market  to  allow  exporters  to  convert 
their  bonds  to  cash  because  of  the  rate 
of  inflation.  Therefore,  the  exporters 
have  no  choice  but  to  hold  the  bonds 
imtil  maturity.  See  also  Pasta,  61  FR  at 
30368. 

The  benefits  under  the  freight 
program  are  made  on  a  shipment-by- 
shipment  basis.  Therefore,  where  a 
benefit  is  tied  or  can  be  tied  to  exports 
to  the  United  States,  we  calculate  the  ad 
valorem  subsidy  rate  by  dividing  the 
benefit  by  the  firm's  total  exports  to  the 
United  States.  See  e.g..  Notice  of  Final 
Results  of  Countervailing  Duty 
Administrative  Review:  Roses  and  Other 
Cut  Flowers  from  Colombia,  52  FR 
48847,  48848  (December  28, 1987).  We 
have  calculated  the  benefit  for 
Mannesmann  from  this  program  by 
dividing  the  total  amount  of  cash 
payments,  which  includes  interest  on 
the  bonds  and  matured  bonds  (indexed 
for  inflation)  by  total  exports  to  the 
United  States  during  the  FOR  (indexed 
for  inflation).  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
to  be  3.43  percent  ad  valorem  for 
Maimesmann  for  line  pipe,  and  zero  for 
the  Yucel  Boru  Group  for  pipe  and  tube. 

n.  Program  Preliminarily  Determined  To 
Be  Not  Countervailable 

Special  Importance  Sector  Under 
Investment  Allowances 

During  the  FOR,  the  Yucel  Bora 
Group  was  entitled  to  receive  a  100 
percent  investment  allowance  because  it 
made  an  investment  in  a  "special 
importance  sector."  The  special 
importance  sector  is  a  provision  under 
the  Investment  Allowance  program  that 


allows  companies  a  100  percent 
corporate  tax  deduction  of  their  fixed 
investment,  regardless  of  the  region  in 
which  the  investment  is  made. 

In  order  to  determine  whether  the 
"special  importalice  sector"  benefits  are 
specific,  in  law  or  in  fact,  to  an 
enterprise  or  industry,  section 
771(5A)(D)  directs  the  Department  to 
consider  the  following  factors: 

1.  whether  the  enabling  legislation 
expressly  limits  access  to  the  subsidy  to 
an  enterprise  or  industry; 

2.  whether  the  actual  recipients  of  the 
subsidy,  whether  considered  on  an 
enterprise  or  industry  basis,  are  limited 
in  number; 

3.  whether  an  enterprise  or  industry  is 
a  predominant  user  of  the  subsidy; 

4.  whether  an  enterprise  or  industry 
receives  a  disproportionately  large 
amount  of  the  subsidy;  and 

5.  the  manner  in  which  the  authority 
providing  the  subsidy  has  exercised 
discretion  in  the  decision  to  grant  the 
subsidy  indicates  that  an  enterprise  c» 
industry  is  favored  over  others. 

An  analysis  of  the  first  factor  shows 
that  the  enabling  legislation  does  not 
expressly  limit  access  to  an  enterprise  or 
industry;  therefore,  the  subsidy  is  not 
specific  as  a' matter  of  law. 

With  respect  to  whether  the  benefits 
are  specific,  the  GRT  provided 
information  regarding  the  total  nimiber 
of  certificates  issued  to  the  various 
industries  within  each  sector,  the  total 
investment,  and  the  total  fixed 
investment  for  each  industry  and  sector. 
This  data  shows  that  more  than  4,500 
certificates  were  issued  to  different 
companies  in  numerous  and  varied 
industries  and  regions  throughout 
Turkey.  The  data  also  shows  that  the 
iron  and  steel  industry  was  not  a 
predominant  user,  nor  did  it  receive  a 
disproportionate  share  of  the  benefits 
during  the  FOR.  Therefore,  we 
preliminarily  determine  this  program 
not  to  be  countervailable. 

lU.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  determined  that  the 
producers  and/or  exporters  of  the 
subject  merchandise  did  not  apply  for  or 
receive  benefits  under  these  programs 
during  the  FOR: 

A.  Resource  Utilization  Support  Fimd 

B.  State  Aid  for  Exports  Program 

C.  Advance  Refunds  of  Tax  Savings 

D.  Export  Credit  Through  the  Foreign  Trade 

Corporate  Companies  Rediscount  Credit 
Facility  (Eximbank) 

E.  Past  Performance  Related  Foreign 

Currency  Export  Loans  (Eximbank) 

F.  Export  Credit  Insurance  (Eximbank) 

G.  Subsidized  Turkisii  Lira  Credit  Facilities 


H.  Subsidized  Credit  for  Proportion  of  Fixed 

Expenditures 
I.  Fund  Based  Credit 
J.  Investment  Allowances  (in  excess  of  30% 

minimum) 
K.  Resource  Utilization  Support  Premium 

(RUSP) 
L.  Incentive  Premium  on  Domestically 

Obtained  Goods 
M.  Deduction  from  Taxable  Income  for 

Export  Revenues 
N.  Regional  Subsidies 

1.  Additional  Refunds  of  VAT  (VAT  + 
10%) 

2.  Postponement  of  VAT  on  Imported 
Goods 

3.  Land  Allocation  (GIF) 

4.  Taxes,  Fees  (Duties),  Charge  Exemption 
(GIP) 

IV.  Program  Preliminarily  Determined 
To  Be  Terminated 

Export  Incentive  Certificate  Customs 
Ehity  &  Other  Tax  Exemptions 

Communique  No.  96/1  dated  January 
5, 1996,  rescinded  Communique  No.  95/ 
7,  which  provided  export  incentive 
certificates  for  the  exclusion  of  taxes 
and  duties,  effective  January  1, 1996. 
There  are  no  residual  benefits  accruing 
from  this  program.  Therefore,  we 
preliminarily  determine  that  the 
program  has  been  terminated. 

Preliminary  Results  of  Review 

In  accordance  with  19  CFR 
351.221(b)(4)(i),  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  these 
administrative  reviews.  For  the  period 
January  1, 1997  through  December  31, 
1997,  we  preliminarily  determine  the 
net  subsidy  for  Mannesmann  to  be  4.28 
percent  ad  valorem  for  line  pipe,  and 
0.84  percent  ad  valorem  for  Yucel  Boru 
for  pipes  and  tubes.  If  the  final  results 
of  this  review  remain  the  same  as  these 
preliminary  results,  the  Department 
intends  to  instruct  the  U.S.  Customs 
Service  (Customs)  to  assess 
countervailing  duties  as  indicated 
above.  The  Department  would  also 
instruct  Customs  to  collect  cash 
deposits  of  estimated  countervailing 
duties  as  indicated  above  based  on  the 
f.o.b.  invoice  price  on  all  shipments  of 
the  subject  merchandise  from  reviewed 
companies,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  review. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  tibose  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 


Federal  Repster/Vol.  64,  No.  66 /Wednesday,  April  7,  1999 /Notices 


16929 


provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
351.213(b).  Pursuant  to  19  CFR 
351.212(c),  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Tomngton 
Company  v.  United  States,  822  F.  Supp. 
782  (CIT  1993)  and  Floral  Trade  Council 
V.  United  States,  822  F.  Supp.  766  (CIT 
1993).  Therefore,  the  cash  deposit  rates 
for  all  companies  except  those  covered 
by  this  review  will  be  unchanged  by  the 
results  of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  will  be  the  rate  for 
that  company  established  in  the  most 
recently  completed  administrative 
proceeding  under  the  Act,  as  amended 
by  the  URAA.  If  such  a  review  has  not 
been  conducted,  the  rate  established  in 
the  most  recently  completed 
administrative  proceeding  conducted 
pursuant  to  the  statutory  provisions  that 
were  in  effect  prior  to  the  URAA 
amendments  is  applicable.  See,  Certain 
Welded  Carbon  Steel  Pipe  and  Tube 
Products  from  Turkey;  Final  Results  of 
Countervailing  Duty  Review,  53  FR  9791 
(March  25, 1988).  These  rates  shall 
apply  to  all  non-reviewed  companies 
until  a  review  of  a  company  assi^ed 
these  rates  is  requested.  In  addition,  for 
the  period  January  1, 1997  through 
December  31, 1997,  the  assessment  rates 
applicable  to  all  non-reviewed 
companies  covered  by  this  order  are  the 
cash  deposit  rates  in  effect  at  the  time 
of  entry. 

Public  Comment 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  five  days 
after  the  date  of  publication  of  this 
notice.  Pursuant  to  19  CFR  351.309, 
interested  parties  may  submit  written 
comments  in  response  to  these 
preliminary  results.  Case  briefs  must  be 
submitted  within  30  days  after  the  date 
of  publication  of  this  notice,  and 
rebuttal  brie&,  limited  to  arguments 


raised  in  case  briefs,  must  be  submitted 
no  later  than  five  days  after  the  time 
limit  for  filing  case  briefs.  Parties  who 
submit  argument  in  this  proceeding  are 
requested  to  submit  with  the  argument: 
(1)  a  statement  of  the  issues,  and  (2)  a 
brief  simmiary  of  the  argiunent.  Case 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  351.303(f).  Also,  pursuant  to  19 
CFR  351.310,  within  30  days  of  the  date 
of  publication  of  this  notice,  interested 
parties  may  request  a  public  hearing  on 
argimients  to  be  raised  in  the  case  and 
rebuttal  briefs.  Unless  the  Secretary 
specifies  otherwise,  the  hearing,  if 
requested,  will  be  held  two  days  after 
the  date  for  submission  of  rebuttal 
briefs.  The  Department  will  publish  the 
final  residts  of  these  administrative 
reviews,  including  the  resvdts  of  its 
analysis  of  issues  raised  in  any  case  or 
rebuttal  brief  or  at  a  hearing. 

These  administrative  reviews  are 
issued  and  published  in  accordance 
with  section  751(a)(1)  and  777(i)(l)  of 
the  Act  (19  U.S.C.  1675(a)(1)  and  19 
U.S.C.  1677f(i)(l)). 

Dated:  March  31, 1999.   ^ 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-8627  Filed  4  6  09;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

bitarrurtional  Trade  Administration 

Export  Trads  Certiflcata  of  Raviaw 

action:  Notice  of  Application. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certificaticm  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  shoidd  be  issued. 
FOR  FURTHER  MFORMATKM  COKTACT: 
Morton  Schnabel,  Director.  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Tide  m  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  fitim 


private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  pubUsh  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
If  the  comments  include  any  privileged 
or  confidential  business  information,  it 
must  be  clearly  marked  and  a 
nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1104H,  Washington, 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  However, 
nonconfidential  versions  of  the 
comments  will  be  made  available  to  the 
applicant  if  necessary  for  determining 
whether  or  not  to  issue  the  certificate. 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  99- 
00002."  A  summary  of  the  application 
follows. 

Summary  of  the  Application: 

Applicant:  DecoArt,  Inc.,  Highway 
150  and  27,  Stanford.  Kentudcy  40484. 

Contact.  Martin  R.  Snyder,  Attorney. 

Telephone-.  (502)  562-7505, 

Application  No.:  99-00002, 

Date  Deemed  Submitted:  March  29, 
1999, 

Mend>ers  (in  addition  to  applicant): 
None. 

DecoArt,  Inc.  seeks  a  Certificate  to 
cover  the  following  specific  Export 
Trade,  Export  Maricets,  and  Export 
Trade  Activities  and  Methods  of 
Operations. 

Export  Trade 

1.  Products 

Artists  acrylic  paints  and  decorative 
finishes. 

2.  Services 

All  services  related  to  the  export  of 
Products. 

3.  Technology  Rights 

All  intellectual  propoty  rights 
associated  with  Products  or  Services, 
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including,  but  not  limited  to:  patents, 
trademarks,  service  marks,  trade  names, 
copyrights,  neighboring  (related)  rights, 
trade  secrets,  know-how,  and  sui  generis 
fonns  of  protection  for  databases  and 
computer  programs. 

4.  Export  Trade  Facilitation  Services 
(as  they  Relate  to  the  Export  of 
Products,  Services  and  Technology 
Rights) 

Export  Trade  Facilitation  Services, 
including,  but  not  limited  to: 
professional  services  in  the  area  of 
government  relations  and  assistance 
with  state  and  federal  export  programs; 
foreign  trade  and  business  protocol; 
consulting;  market  research  and 
analysis;  collection  of  information  on 
trade  opportunities;  marketing; 
negotiations;  joint  ventures;  shipping 
and  export  management;  export 
licensing;  advertising;  documentation 
and  services  related  to  compliance  with 
custom  requirements;  insurance  and 
financing;  bonding;  warehousing;  export 
trade  promotion;  legal  assistance;  trade 
show  exhibitions;  organizational 
development;  management  and  labor 
strategies;  transfer  of  technology; 
transportation;  and  facilitating  the 
formation  of  shippers'  associations. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Ihierto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods 
of  Operation 

DecoArt,  Inc.  may: 

1.  Provide  and/or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services; 

2.  Engage  in  promotion  and  marketing 
activities  and  collect  and  distribute 
information  on  trade  opportunities  in 
the  Export  Markets; 

3.  Enter  into,  terminate,  amend  or 
enforce  exclusive  and/or  non-exclusive 
agreements  with  distributors,  foreign 
buyers,  and/or  sales  representatives  in 
Export  Markets,  and  oblige  such 
distributors,  foreign  buyers,  and/or  sales 
representatives  not  to  deal  in  goods 
competing  with  those  supplied  by 
DecoArt,  Inc.; 

4.  Enter  into,  terminate,  amend  or 
enforce  exclusive  or  non-exclusive 
licensing  agreements  regarding 
Products,  Services,  or  Technology 
Rights  with  Suppliers,  Export 
Intermediaries,  or  other  persons  in 
Export  Markets; 

5.  Enter  into,  terminate,  amend  or 
enforce  exclusive  or  non-exclusive  sales 


agreements  with  Suppliers,  Export 
Intermediaries,  or  other  persons  for  the 
transfer  of  title  to  Products,  Services, 
and/or  Technology  Rights  in  Export 
Markets; 

6.  Enter  into,  terminate,  amend  or 
enforce  exclusive  or  non-exclusive 
pricing  and/or  consigimient  agreements 
for  the  sale  and  shipment  of  Products 
and  Services  to  Export  Markets; 

7.  Allocate  export  sales,  export  orders 
and/or  divide  Export  Markets,  among 
Suppliers,  Export  Intermediaries,  or 
other  persons  for  the  sale,  licensing  and/ 
or  transfer  of  title  to  Products,  Services, 
and/ or  Technology  Rights; 

8.  Enter  into,  terminate,  amend  or 
enforce  territorial  and  customer 
restraints  on  Suppliers,  Export 
Intermediaries,  or  other  persons 
regarding  the  sale,  licensing  and/or 
transfer  of  title  to  Products,  Services, 
and/ or  Technology  Rights; 

9.  Enter  into,  terminate,  amend  or 
enforce  exclusive  or  non-exclusive  price 
and/ or  territorial  agreements  with  U.S. 
Suppliers; 

10.  Enter  into,  terminate,  amend  or 
enforce  exclusive  or  non-exclusive 
agreements  for  the  tying  of  Products  and 
Services,  the  setting  of  prices,  and/or 
the  distribution,  shipping  or  handling  of 
Products  or  Services  in  the  Export 
Markets; 

11.  Terminate,  amend  or  enforce 
contractual  or  other  relationships  with 
Suppliers,  Export  Intermediaries  or 
other  persons  who  refuse  to  agree  or 
adhere  to  restraints  on  their  activities 
related  to  export  of  Products; 

12.  Enter  into,  terminate,  amend  or 
enforce  agreements  to  invest  in  overseas 
warehouses  for  the  purpose  of  storing 
exported  Products  until  transferred  to 
the  foreign  purchaser,  or  to  invest  in 
overseas  facilities  for  the  purpose  of 
making  minor  Product  or  packaging 
modifications  necessary  to  insure 
compatibility  of  the  Product  with  the 
requirements  of  the  foreign  market; 

13.  Represent  U.S.  Suppliers  at  trade 
shows  and  solicit  agents  and 
distributors  for  their  Products  in  the 
Export  Markets; 

14.  Refuse  to  quote  prices  for,  or  to 
market  or  sell.  Products  or  Services  to 
an  Export  Market  or  Markets,  or  to 
distributors,  buyers  and/or  sales 
representatives  who  directly  or 
indirectly  market  or  sell  to  an  Export 
Market  or  Markets; 

15.  Sell,  or  offer  to  sell  Products  at 
different  prices  for  direct  or  indirect  sale 
to  an  Export  Market  or  Markets  as 
compared  to  prices  for  direct  or  indirect 
sale  to  domestic  markets;  and 

16.  Affix  labels  or  other  forms  of 
identification  to  Products  which 
identify  the  Products  and  indicate 


whether  such  Products  are  for  direct  or 
indirect  sale  only  in  an  Export  Market 
or  Markets. 
Definitions 

1.  "Export  Intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
-functions  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  any  Product 
and/or  a  Service.  ■ 

Dated:  April  2, 1999. 
Morton  Schnabel, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc.  99-8589  Filed  4-6-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

ENVIRONMENTAL  PROTECTION 

AGENCY 

NATIONAL  SCIENCE  FOUNDATION 

DEPARTMENT  OF  DEFENSE 

Office  of  Naval  Research 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Docket  No.  990203  041-9041-01 ;  I.D.  Na 
020299B] 

RIN  0648-ZA60 

Request  for  Proposals  for  the  Ecology 
and  Oceanography  of  Harmful  Algal 
Blooms  Project 

AGENaES:  The  Coastal  Ocean  Program 
and  the  National  Sea  Grant  College 
Program/National  Oceanic  and 
Atmospheric  Administration  (NOAA)/ 
Commerce;  the  National  Center  for 
Environmental  Research  and  Quality 
Assurance/Environmental  Protection 
Agency(EPA);  the  Directorate  for 
Geosciences,  Division  of  Ocean 
Sciences/National  Science 
Foundation(NSF);  the  Office  of  Naval 
Research(ONR)  /Department  of  Defense; 
and  the  Office  of  Earth  Science/National 
Aeronautics  Space 
Administration(N  AS  A) . 
action:  Supplemental  notification  for 
financial  assistance  for  project  grants. 

summary:  The  purpose  of  this  notice  is 
to  advise  the  public  that  the  NOAA 
Coastal  Ocean  Program(COP),  the 
NOAA  National  Sea  Grant  College 
Program,  the  EPA  National  Center  for 
Environmental  Research  and  Quality 
Ass\irance,  the  NSF  Directorate  for 
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Geosciences,  Division  of  Ocean 
Sciences,  the  Department  of  Defense/ 
Office  of  Naval  Research,  and  the  Office 
of  Earth  Science,  National  Aeronautics 
and  Space  Administration  are  soliciting 
research  proposals  of  1  to  5  years  in 
duration  for  the  Ecology  and 
Oceanography  of  Harmful  Algal  Blooms 
(ECOHAB)  program.  This  program 
provides  support  for  research  on  all 
aspects  of  harmful  algal  bloom(HAB) 
ecology  and  oceanography  in  U.S. 
coastal  waters.  This  dociunent  details 
the  requirements  for  applications  for 
research  support  to  address  general 
HAB  ecology  and  oceanography  that 
will  be  considered  by  the  Federal 
research  partnership  consisted  of 
NOAA.  NSF.  EPA,  ONR,  and  NASA. 

DATES:  The  deadline  for  proposals  is 
June  7, 1999,  by  3:00  PM,  EST. 

ADDRESSES:  Submit  the  original  and  two 
copies  of  your  proposal  to  Coastal 
Ocean  Program  Office  (ECOHAB  99), 
SSMC#3,  9th  Floor,  Room  9752. 1315 
East-West  Highway,  Silver  Spring,  MD 
20910,  NOAA  Standard  Form 
Applications  with  instructions  are 
accessible  on  the  following  COP  Internet 
Site  in  a  read-only  format.  Blank  Forms 
may  be  printed  out,  but  information 
cannot  be  saved  to  the  web  site,  nor 
transmitted  electronically  to  NOAA. 

http://www.cop.noaa.gov 
FOR  FURTHER  INFORMATION  CONTACT: 

Technical  hiformation:  Dr.  Kevin 
Sellner,  ECOHAB  Coordinator,  COP 
Office,  301-713-3338/ext  127,  Internet: 
ksellnei^op.noaa.gov. 

Biisiness  Management:  Leslie 
McDonald,  COP  Grants  Office,  (301) 
713-3338/ext  137,  Internet: 
Le8lie.McDonald@noaa.gov. 

If  you  have  Brown  Tide  Research 
Initiative  (BTRI)  related  questions, 
contact  Sue  Banahan,  COP  Office,  301- 
713-3338/ext  115,  Internet: 
sbanahan@cop.noaa.gov.  More 
information  on  the  BTRI  research 
program  is  available  through  the  World 
Wide  Web  on  New  York  Sea  Grant's 
website  (http:// 

www.seagrant.simysb.edu/pages/ 
btri.htm),  or  by  contacting  Cornelia 
Schlenk  of  New  York  Sea  Grant  (NYSG) 
at  516-632-6906,  Internet: 
cschlenk@ccmail.sunysb.edu. 
SUPPLEMENTARY  INFORMATION: 

Background 

Program  Description:  For  complete 
Program  Description  and  Other 
Requirements  criteria  for  the  Coastal 
Ocean  Program,  see  COP's  General 
Grant  Administration  Terms  and 
Conditions  initial  notice  in  the  Federal 
Register  (63  FR  44237,  August  18, 1998) 


and  at  internet  site:  http:// 
www.cop.noaa.gov. 

Harmful  Algal  BloomsCHABs)  include 
toxic  and  noxious  phytoplankton 
(including  Pfiesteria-like  organisms)  and 
benthic  algae.  Evidence  suggests  that, 
over  the  last  few  decades,  the  frequency 
and  duration  of  HABs  have  been 
increasing  nationally  and  worldwide. 
Formerly,  only  a  few  regions  of  the  U.S. 
were  affected  by  HABs,  but  now 
virtually  every  coastal  state  has  reported 
major  blooms.  In  many  cases,  blooms 
extend  over  large  geographic  areas  and 
are  composed  of  more  than  one  harmful 
or  toxic  species.  Fiuthermore,  HABs  are 
not  unique  to  the  United  States  and 
have  attracted  interest  from  many 
countries  that  have  commercial  and 
recreational  activities  in  the  coastal 
ocean.  Most  recently,  a 
Intergovernmental  Oceanographic 
Conmiission-Scientific  Committee  on 
Oceanic  Research  workshop  (GEOHAB, 
Global  Ecology  and  Oceanography  of 
HABs)  in  Denmark  convened  to 
consider  the  establishment  of  an 
international  research  program  on  the 
increasing  problem  of  HABs  in  our 
world's  coastal  oceans. 

In  spite  of  a  growing  list  of  affected 
resources,  our  understanding  of  the 
biological,  physical,  and  chemical 
processes  that  regulate  HABs  is  limited. 
Toxic  blooms  can  potentially  impact 
virtually  all  compartments  of  the  marine 
foodweb  due  to  adverse  effects  on 
viability,  growth,  fecundity,  and 
recruitment  of  marine  organisms. 
Because  toxins  can  move  through 
ecosystems,  the  impacts  can  be  far 
reaching.  Likewise,  dramatic  shifts  in 
structure  of  an  ecosystem  can 
accompany  plankton  blooms  and 
macroalgal  overgrowth  in  benthic 
systems.  In  the  context  of  ecological 
effects,  our  present  knowledge  is 
inadequate  to  define  the  scale  and 
complexity  of  many  HAB  phenomena. 

Impacts  of  HABs  are  extensive. 
Periodic  blooms  in  some  coastal  areas 
have  caused  collapse  of  ecosystems, 
with  accompanying  serious  economic 
impacts.  Economic  losses  in  the  U.S. 
from  HABs  are  likely  to  exceed  one 
billion  dollars  over  several  decades.  The 
costs  of  HABs  are  included  in  toxin 
monitoring  programs,  closures  of 
shellfish  beds,  collapse  of  some  fisheries 
and  shellfisheries,  mortality  offish  and 
sheUfish,  disruptions  in  tourism,  threats 
to  public  and  coastal  resource  health, 
publication  of  watershed,  health  and 
seafood  advisories,  and  medical 
treatments. 

HABs  are  not  only  economically 
costly,  but  they  also  cause  severe  human 
health  effects.  Human  illnesses  due  to 
natural  algal  toxins  include  ciguatera 


fish  poisoning,  paralytic  shellfish 
poisoning  (PSP),  amnesic  shellfish 
poisoning  (ASP),  neurotoxic  shellfish 
poisoning,  diarrhetic  shellfish 
poisoning,  and  short-term 
neurocognitive  dysfunction  from 
exposure  to  Pfiesteria  piscicida.  Severe 
cases  of  PSP  and  ASP  can  result  in 
death  within  24  hours  of  consuming  the 
toxic  shellfish  from  respiratory  arrest 
and  brain  dysfunction.  Additionally, 
ASP  can  have  the  devastating  side  effect 
of  permanent  memory  loss. 

The  interagency  ECOHAB  program 
addresses  the  need  for  long-terin,  large- 
scale,  multidisciplinary  research,  and  is 
outlined  in  the  report,"  ECOHAB.  the 
Ecology  and  Oceanography  of  Harmful 
Algal  Blooms"  (Anderson,  D.M.  1995. 
WHOI,  Woods  Hole,  MA,  66  pp.;  http:/ 
/habservl  .whoi.edu/hab/nationplan/ 
ECOHAB/PDF/ECOHABPDF.htinl).  The 
primary  objective  of  this  notice  is  to 
solicit  proposals  for  research  on  the 
environmental  processes  that  facilitate 
and  regulate  hABs  in  the  coastal  ocean. 
Developing  an  understanding  of  how 
physical  and  biological  processes    - 
interact  to  promote  bloom  development, 
maintenance,  and  decline  wUl 
contribute  to  the  idtimate  goal  of 
preventing,  managing,  controlling,  and 
mitigating  the  impacts  of  HABs, 
outlined  in  the  nation's  comprehensive 
Federal  approaches,  "Marine  Biotoxins 
and  Harmful  Algae:  A  National  Plan" 
(Anderson,  D.M.,  S.B.  Galloway,  and 
J.D.  Joseph.  1993.  WHOI  Technical 
Report  93-02.  Woods  Hole 
Oceanographic  Institution,  Woods  Hole, 
MA  44  pp.;  http:// 

www.redtide.whoi.edu/hab/nationplan/ 
s-kplan/s-kcontents.html)  and  "Harmful 
Algal  Blooms  in  Coastal  Waters:  Options 
for  Prevention,  Control,  and  Mitigation" 
(Boesch,  D.F.  et  al  1997.  NOAA  COP 
Decision  Analysis  Series  No.  10,  NOAA 
Coastal  Ocean  Office,  Silver  Spring,  MD 
46  pp.). 

To  address  the  increased  need  for 
research  on  HABs,  NOAA,  NSF,  EPA, 
ONR,  and  NASA  combine  each  agency's 
unique  interests  and  missions  into  this 
coordinated  research  program.  The 
interests  and  objectives  of  each  agency 
are  defined  in  the  following  paragraphs: 

NOAA — HABs  and  related  biotoxin 
risk  must  be  managed  if  we  are  to  build 
viable  and  valuable  sustainable 
fisheries,  protect  threatened  and 
endangered  species,  and  effectively 
manage  coastal  activities  and  resources.  ■ 
NOAA's  interest  is  in  developing 
effective  techniques  for  prevention, 
control  and  mitigation  to  assist  in 
reducing  the  impacts  of  HABs  on  public 
health,  living  marine  resources,  and 
coastal  habitats.  Developing  predictive 
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and  early  warning  capabilities  for  HABs 
is  a  specific  area  of  emphasis. 

NSF— Many  aspects  of  species- 
specific  dynamics  of  plankton, 
macroalgal  populations,  and  species 
succession  that  contribute  to  bloom 
formation  are  poorly  understood.  NSF's 
interest  is  in  increasing  our 
understanding  of  the  direct  and  indirect 
causes  of  HABs  in  our  coastal  regions 
and  their  ecological  consequences 
through  research  on  the  physiological 
and  ecological  basis  for  bloom 
formation,  the  physical  and  chemical 
attributes  of  coastal  oceans  that  facilitate 
them,  the  population  attributes  of  bloom 
species,  and  the  long-term  consequences 
of  ecosystem  changes. 

EPA — Research  programs  support  an 
integrated  approach  to  protect  the 
integrity  of  ecosystems  that  are  affected 
by  blooms  through  the  development  of 
bioindicators  for  toxic  forms  of  HABs 
and  through  the  restoration  of  degraded 
ecosystems  using  a  watershed  approach. 
Specific  areas  of  emphasis  for  ecosystem 
protection  related  to  Pfiesteria  and  other 
HABs  include  the  impact  of  nutrients 
from  agricultiual  activities  and  other 
non-point  sources  of  pollution  with 
investigations  conducted  at  the  regional 
or  watershed  scale. 

ONR — Plankton  blooms  resulting 
from  complex  coupled  physical/ 
biological  processes  strongly  affect  the 
physical,  optical,  and  acoustic 
properties  of  the  coastal  ocean.  ONR's 
interest  is  in  characterizing  and 
forecasting  the  physical,  bioacoustical, 
and  optical  properties  of  blooms  to 
improve  the  capability  of  the  fleet  to 
operate  effectively  within  coastal 
environments  worldwide. 

NASA — Algal  pigments  affect  optical 
properties  of  the  water  in  well- 
characterized  ways.  In  the  open  ocean, 
it  is  possible  to  quantify  pigment 
concentration  using  remote  sensing 
techniques  because  phytoplankton  are 
solely  responsible  for  variation  in  water 
color.  In  nearshore,  estuarine,  and 
inland  waters,  suspended  sediments 
and  dissolved  organic  compounds  make 
the  optical  properties  much  more 
complex.  The  goal  of  detecting  algal 
blooms  in  the  presence  of  other  colored 
materials  is  the  subject  of  ongoing 
research.  NASA  is  interested  in 
developing  remote -sensing  techniques 
that  could  be  applied  to  the  detection  or 
tracking  of  harmful  algal  blooms  in 
nearshore  coastal  environments. 
Research  Goals  and  Topical  Areas: 
A.  The  specific  goals  of  the  research 
solicited  by  this  notice  are  to: 

(1)  Understand  the  causes  of  blooms; 

(2)  Determine  the  sources,  fates,  and 
consequences  of  HABs  in  foodwebs  and 
fisheries: 


(3)  Develop  an  enhanced  predictive 
and  early  warning  capability  for  the 
occurrence  and  impact  of  HABs;  and 

(4)  Explore  means  for  prevention, 
mitigation,  and  control  of  HABs. 

B.  To  address  these  needs,  ECOHAB 
will  support  research  on  general  themes 

of: 

(1)  Characterization  and  detection  of 

HAB  cells,  life  stages,  and  toxins; 

(2)  Mechanisms  underlying  the 
initiation,  distribution,  and 
accumulation  of  individual  bloom- 
forming  species; 

(3)  Physiological  and  biochemical 
bases  of  the  ecological  role  of  toxins  in 
bloom-forming  species; 

(4)  Physical  and  biological  processes 
that  influence  the  transport,  fate,  and 
effects  of  marine  biotoxins  and  other 
HAB  impacts; 

(5)  The  influence  of  human  and 
natural  factors  on  the  biophysical 
mechanisms  that  facilitate  and  regulate 
HABs.  including  detection  and  tracking 
of  conditions  suspected  of  being 
conducive  to  bloom  formation  and 
potential  methods  of  control; 

(6)  Longer  term  consequences  of 
ecosystem  changes  brought  about  by  the 
increasing  frequency  and  persistence  of 
planktonic  blooms  and  community 
alterations  that  can  accompany 
macroalgal  overgrowth  in  benthic 
systems;  and 

(7)  Development  of  models  of  the 
physical,  biogeochemical,  and 
ecological  processes  that  can  idtimately 
lead  to  HAB  prediction. 

A  significant  challenge  to  the 
implementation  of  this  program  is  that 
HAB  phenomena  are  diverse  with 
respect  to  the  causative  organisms 
involved,  the  hydrographic  or 
environmental  regimes  in  which  they 
occur,  the  factors  regulating  bloom 
dynamics,  and  the  nature  and  extent  of 
their  impacts.  Whereas  laboratory 
research  helps  define  factors  that  could 
be  significant  in  causing  blooms,  field 
research  and  model  development  are 
essential  to  determine  and  predict  the 
conditions  under  which  blooms  form. 
Comprehensive  multidisciplinary 
studies  are  needed  to  fully  understand 
the  complex  mechanisms  underlying 
the  growth  and  accumulation  of  harmful 
species,  the  formation,  transfer,  and  fate 
of  toxins,  the  impacts  of  HABs  and 
toxins  on  ecosystems,  and  the  influence 
of  human  activities  on  these  processes. 

This  aimouncement  provides  an 
opportunity  for  investigators  to  propose 
research  to  address  the  national  problem 
of  HABs.  Proposals  are  sought  for 
individual  studies  or  small 
interdisciplinary  efforts  that  address 
gaps  in  knowledge  related  to  the  nature 
of  HAB  phenomena.  These  studies 


should  address  fundamental  ecological 
and  oceanographic  questions  related  to 
HABs.  For  example,  individual  studies 
by  one  or  more  investigators  or  by  small 
teams  could  address  such  research 
issues  as  physical  transport  and 
techniques  for  identifying,  detecting, 
and  monitoring  biotoxins  and  HAB 
species. 

Studies  of  nutrient  kinetics, 
physiological  bases  of  growth  and  toxin 
production  for  harmful  species,  toxin 
transfer  through  the  foodweb,  and 
mechanisms  for  controlling  blooms 
would  be  of  interest.  The  purpose  of  the 
individual  studies  is  to  encourage 
research  into  key  questions  on  the 
imderlying  mechanisms  involved  with 
HABs  and  their  control,  without 
necessarily  being  limited  to  particular 
study  regions. 

Proposals  are  sought  for  the  following 
foiir  topical  areas: 

(1)  Ecology  and  oceanography  of 
HABs,  including  Pfiesteria, 

(2)  Long  Island  brown  tides, 

(3)  Prevention,  control,  and  mitigation 
of  HABs  impacting  fisheries, 
aquaculture,  and  human  health,  and 

(4)  Economic  assessments  of  HABs. 
The  following  describe  in  detail  the 

type  of  proposals  sought  for  each  topical 
area: 

(1)  Proposals  on  the  ecology  and 
oceanography  of  HAB  species,  including 
Pfiesteria,  are  encouraged,  with  support 
provided  by  NOAA,  NSF,  and  EPA.  This 
is  a  broad  category  that  encourages 
proposals  on  all  aspects  of  HABs  and 
Pfiesteria  along  U.S.  coasts.  Proposals 
addressing  prevention,  control,  and 
mitigation  of  Pfiesteria  will  be 
considered  as  part  of  this  topical  area; 
proposals  addressing  mitigation, 
management,  and  control  of  other  HAB 
species  are  to  be  submitted  to  the 
National  Sea  Grant  College  Program 
topical  area  three. 

(2)  Proposals  of  1  to  3  years  in 
duration  are  sought  to  address  the  gaps 
in  knowledge  of  factors  leading  to  the 
initiation,  persistence,  and  subsidence 
of  brown  tide  (Aureococcus 
anophagefferens)  in  New  York's 
embayments.  The  NOAA  Coastal  Ocean 
Program  (COP),  in  cooperation  with 
New  York  Sea  Grant,  established  the 
Brown  Tide  Research  Initiative  (BTRI). 
The  goal  of  this  program  is  to 
imderstand  and  predict  the  onset  of 
brown  tide  blooms  and  to  advance 
strategies  for  mitigating  its 
environmental  impacts. 

Proposals  applying  for  BTRI  funds 
should  address  one  or  more  of  ECOHAB 
goals  under  Section  A.,(l)(3)  and/or  (4) 
and  research  themes  under  Section  B., 
(2)(5J' and/or  (7)  in  the  context  of  the 
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specific  scientific  objectives  of  the  BTRI. 
Those  objectives  are: 

(a)  Identification  of  the  physical, 
chemical,  and  biological  Actors  that 
initiate  and  sustain  brown  tide  blooms. 
Investigations  into  a  range  of  factors  will 
be  considered.  Of  special  interest  are 
laboratory,  mesocosm,  and  field  studies 
in  the  areas  of  growth  physiology  of 
Aureococcus;  nutrient  (and  other 
growth  factors)  budgets  in  affected 
areas,  including  the  role  of  groundwater 
and  its  constituents;  water  colunm 
conditioning;  benthic-pelagic  coupling; 
dynamics  of  brown  tide  blooms  and 
other  resident  planktonic  communities; 
and  the  role  of  allelopathy  in  brown  tide 
blooms.  Retrospective  analysis  and 
synthesis  of  existing  data  and 
information  that  can  explain  and  predict 
brown  tide  events  will  also  be 
considered  (e.g.,  examinations  of  water 
quality  monitoring  data  sets  and 
previous  studies). 

(b)  Techniques  to  isolate  and  maintain 
axenic  cultures  of  Aiu«ococcus. 

(c)  Identification  of  the  factors  leading 
to  the  cessation  of  brown  tide  blooms. 
This  may  include  investigations  on 
activities  of  viruses  and  other 
pathogens,  autolysis,  and  ecology  of  the 
resident  grazing  community. 

Research  should  be  hypothesis-based 
and  focused  on  imderstanding  the 
causes  of  brown  tide  blooms,  with  the 
goal  to  advance  information  for 
developing  approaches  to  avoid  or 
minimize  these  blooms.  Geographically, 
this  effort  is  focused  on  New  York's 
afifected  bays  (e.g.,  the  Peconic  Bays  and 
the  South  Shore  Estuary).  It  is  expected 
that  information  gained  in  this  study 
will  provide  insist  useful  in 
understanding  and  managing  brown  tide 
occvurences  in  Rhode  Island  and  New 
Jersey  and  will  shed  light  on  other 
harmful  algal  bloom  phenomena. 
Investigators  will  be  expected  to  justify 
proposed  research  within  the  context  of 
proposed  or  on-going  work  and  build 
upon  rather  than  repeat  previous 
experimental  efforts. 

(3)  NOAA's  National  Sea  Grant 
College  Program  solicits  proposals  that 
focus  on  two  topical  areas.  The  first  of 
these  two  are  the  development  of 
mitigation,  management,  and  potential 
control  strategies  to  enhance  our  ability 
to  protect  commercially  important 
fisheries,  aquaculture,  and  human 
health  from  the  impacts  of  tiAB  species 
other  than  Pfiesteria. 

(4)  The  National  Sea  Grant  College 
Pro-am  is  also  interested  in  requests 
specific  to  the  assessment  of  the 
economic  impacts  of  HABs  (including 
Pfiesteria)  in  order  to  evaluate  the  cost- 
effectiveness  of  potential  management 
actions. 


Part  I:  Schedule  and  Proposal 
Submission 

The  guidelines  for  proposal 
preparation  provided  here  are 

mandatory.  Proposals  received  after 
the  published  deadline  or  proposals  that 
deviate  fi'om  the  prescribed  format  will 
be  returned  to  the  sender  without 
further  consideration.  This 
announcement  and  additional 
backgroimd  information  will  be  made 
available  on  the  COP  home  page  on  the 
Worid  Wide  Web  at  http:// 
www.cop.noaa.gov. 

ECOHAB  willsupport  projects 
ranging  from  laboratory  studies  by 
individual  investigators  or  by  small 
research  teams  through  coordinated, 
well-integrated,  multidisciplinary  field 
programs.  Studies  will  also  be 
supported  to  develop  predictive  models 
and  address  gaps  in  knowledge  related 
to  mechanisms  that  regulate  harmful 
algal  species,  including  Pfiesteria  and 
related  taxa.  While  the  agencies  will 
maintain  separate  funding  mechanisms, 
a  common  review  process  will  be  used 
to  evaluate  and  select  proposals. 

Upon  conclusion  of  external  peer  and 
panel  merit  review,  meritorious 
proposals  may  be  recommended  for 
funding  by  any  of  the  agencies. 
Subsequent  grant  administration 
procedures  will  be  in  accordance  with 
the  individual  policies  of  the  awarding 
agency.  In  addition  to  the  extramural 
funding,  NOAA  and  other  permitted 
Federal  partnering  agencies  may  fund 
investigators  fi'om  oUier  Federal 
laboratories  that  successfully  compete 
through  the  ECOHAB  Program 
announcement.  To  address  the 
increased  need  for  research  on  HABs, 
NOAA,  NSF,  EPA,  ONR,  and  NASA 
combine  each  agency's  unique  interests 
and  missions  into  this  coordinated 
research  program. 

Full  Proposals  . 

Letters  of  Intent  and/or  partial 
proposals  are  not  requested  under  this 
notice.  Applications  must  include  the 
original  and  two  imboimd  copies  of  the 
full  proposal.  Investigators  are  not 
required  to  submit  more  than  three 
copies  of  the  proposal;  however,  the 
normal  review  process  requires  twenty 
copies.  Investigators  are  encouraged  to 
submit  sufficient  proposal  copies  for  the 
full  review  process  if  they  wish  all 
reviewers  to  receive  color  or  otherwise 
unusual  materials  submitted  as  part  of 
the  proposal.  Facsimile  transmissions 
and  electronic  mail  submission  of  full 
proposals  will  not  be  accepted. 

Required  Elements 

All  applicants  must  closely  follow  the 
instructions  and  guidelines  in  the 


Standard  NOAA  Application  Forms  and 
Kit  (see  Part  II)  for  preparation  of  the 
proposal. 

Each  proposal  must  include  the 
following  eight  elements: 

(1)  Signed  summary  title  page.  The 
title  page  should  be  signed  by  the 
principal  investigator  (PI)  and  the 
institutional  representative.  The 
siunmary  title  page  identifies  the 
project's  title  starting  with  the  acronym 
ECOHAB.  a  short  title  (less  than  50 
characters),  and  the  lead  Pi's  name  and 
affiliation,  complete  address,  phone, 
FAX  and  e-mail  information. 

(2)  One-page  abstract/project 
summary.  An  abstract  must  be  included 
and  should  contain  an  introduction  of 
the  problem,  rationale,  scientific 
objectives  and/or  hj^jotheses  to  be 
tested,  and  a  brief  summary  of  work  to 
be  completed..  The  abstract  should 
appear  on  a  separate  page,  headed  with 
the  proposal  title,  institution(s), 
investigator's  name(s),  total  proposed 
cost,  and  budget  period. 

(3)  Statement  of  work/project 
description.  The  first  section  of  the 
project  description  must  be  a  siunmary 
of  previous  relevant  research.  This 
section  should  also  include  the 
following:  (a)  the  objective  for  the 
period  of  proposed  work  and  its 
expected  significance;  (b)  the  relation  to 
the  present  state  of  knowledge  in  the 
field  and  relation  to  previous  work  and 
work  in  progress  by  the  proposing 
principal  investigators);  (c)  a  discussion 
of  how  the  proposed  project  lends  value 
to  the  program  goals;  and  (d)  specific 
plans  for  making  research  products 
generated  in  the  project,  such'as 
environmental  data,  cultiu-es,  genetic 
sequences,  etc.,  available  to  the 
scientific  community.  NOAA  and  NSF 
have  specific  requirements  that 
environmental  data  be  submitted  to  the 
National  Oceanographic  Data  Center; 
participating  agencies  may  have 
additional  requirements  or  guidelines 
for  sharing  of  research  materials  and 
data. 

Project  management  should  be  clearly 
identified  with  a  description  of  the 
management  function  within  a  team.  It 
is  important  to  provide  a  fuU  scientific 
justification  for  the  research;  do  not 
simply  reiterate  justifications  presented 
in  this  notice. 

The  project  description  section 
should  not  exceed  15  pages.  Page  limits 
are  inclusive  of  fig\u«s  and  other  visual 
materials,  but  exclusive  of  references 
and  milestone  chart.  The  type  size  must 
be  clear  and  readily  legible,  in  12  point 
size.  There  must  be  no  more  than  6  lines 
in  a  vertical  space  of  2.5  cm,  and 
margins  at  the  top,  bottom,  and  each 
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side  of  pages  should  be  a  minimum  of 
2.5  cm. 

(4)  Milestone  chart.  Time  lines  of 
major  tasks  covering  the  duration  of  the 
proposed  project  -  up  to  60  months. 

(5)  Budget.  Applicants  must  submit 
the  Facesheet,  Standard  Fonn  424  (Rev 
July  1997),  "Application  for  Federal 
Assistance",  to  indicate  the  total 
amount  of  funding  proposed  for  the 
whole  project  period.  Proposals  must 
also  include  annual  budgets  that 
correspond  with  the  descriptions 
provided  in  the  statement  of  work. 
Therefore,  applicants  are  also  required 
to  submit  the  Standard  Form  424A  (Rev 
7-97),  "Budget  Information  -  Non- 
Construction  Programs"  in  order  to 
provide  a  detailed  budget  for  fiscal  year 
increments. 

Include  a  budget  narrative/ 
justification  to  support  all  proposed 
budget  object  class  categories.  Note  that, 
for  multiyear  project  periods,  the  out- 
year  budget  estimates  are  to  be  included 
in  Section  E  on  Standard  Form  424A. 
These  forms  are  included  on  the  COP 
website  listed  imder  Part  n.  Application 
Forms  and  Kit.  The  program  office  shall 
review  the  proposed  budgets  to 
determine  the  necessity  and  adequacy  of 
proposed  costs  for  accomplishing  tfie 
objectives  of  the  proposed  grant. 

NSF  requests  information  on  ship 
requirements  in  order  to  schedule  time 
on  University-National  Oceanographic 
Laboratory  System  (UNOLS)  vessels  as 
NSF  might  fund  any  of  the  proposals 
submitted.  Ship  requirements  and  costs 
do  not  need  to  be  included  on  the 
budget  forms  SF-424  or  SF-424A,  but 
must  be  separately  identified  by 
submitting  a  NSF-UNOLS  Ship  Time 
Request  Form  (OMB  #3145-0058, 
expiration  date  September  1999) 
identifying  ship,  sea  days,  ship 
requirements  (berths,  labs,  wire 
capabilities,  special  equipment,  etc). 
Support  of  ships  required  for  field 
studies  are  a  significant  cost  that  will  be 
evaluated  in  any  proposals  for  funding, 
so  the  need  should  be  adequately 
justified  within  the  project  description. 
The  funding  mechanism  for  ship  time  is 
agency  specific. 

The  NSF  form  is  included  as 
Appendix  A,  "Instructions  for 
Preparation  of  Proposals  Requesting 
Support  for  Oceanographic  Facilities", 
NSF  94-124.  The  form  is  also  available 
via  the  UNOLS  web  site  at  ttp:// 
www.gso.iui.edu/unols/ship/ 
shiptime.html.  Paper  copies  may  be 
requested  from  UNOLS,  but  the 
electronic  version  is  strongly  preferred 
for  ease  of  information  exchange  and 
processing.  The  investigator  is 
responsible  for  sending  copies  to  the 
UNOLS  office  and  ship  operators.  If  no 


ship  time  is  required,  submit  the 
UNOLS  form  and  indicate  that  no 
shiptime  is  required. 

(6)  Biographical  sketch.  All  senior 
personnel  must  provide  two-page 
simunaries  that  include  the  following: 

(a)  A  listing  of  professional  and 
academic  essentials  and  mailing 
address; 

(b)  A  list  of  up  to  five  publications 
most  closely  related  to  the  proposed 
project  and  five  other  significant 
publications,  within  the  last  five  years. 
Additional  lists  of  publications, 
lectures,  etc.,  should  not  be  included; 

(c)  A  list  of  all  persons  and  their 
organizational  affiliation  in  alphabetical 
order  who  have  collaborated  on  a 
project  or  publication  within  the  last  48 
months,  including  collaborators  on  the 
proposal  and  persons  listed  in  the 
publications.  If  there  are  no 
collaborators,  this  should  be  so 
indicated; 

(d)  A  list  of  persons  (including  their 
organizational  affiliation),  with  whom 
the  individual  has  had  an  association  as 
thesis  advisor  or  postdoctoral  scholar 
sponsor; 

(e)  A  list  of  the  names  and  institutions 
of  the  individual's  own  graduate  and 
postgraduate  advisors. 

The  material  presented  in  (c)(d)  and 
(e)  is  used  to  assist  in  identifying 
potential  conflicts  or  bias  in  the 
selection  of  reviewers. 

(7)  Current  and  pending  support.  NSF 
requires  information  on  current  and 
pending  support  of  all  proposers. 
Describe  aU  current  and  pending 
support  for  all  Pis,  including  subsequent 
funding  in  the  case  of  continuing  grants. 
A  model  format  is  available  on  NSF 
Form  1239,  available  at  http:// 
www.nsf.gov/cgi-bin/ 
getpub?99forml239.  This  form  is  part  of 
the  NSF  Grant  Proposal  Guide  and 
Proposal  Forms  Kit.  Use  of  this  form  is 
optional;  however,  the  categories  of 
information  included  on  the  NSF  Form 
1239  must  be  provided. 

All  current  support  bora  whatever 
source  (e.g..  Federal,  state  or  local 
government  agencies,  private 
foundations,  industrial  or  other 
commercial  organizations)  must  be 
listed.  The  proposed  project  and  all 
other  projects  or  activities  requiring  a 
portion  of  time  of  the  PI  and  other 
senior  personnel  should  be  included, 
even  if  they  receive  no  salary  support 
from  the  project(s).  The  total  award 
amount  for  the  entire  award  period 
covered  (including  indirect  costs) 
should  be  shown,  as  well  as  the  number 
of  person-months  per  year  to  be  devoted 
to  the  project,  regardless  of  source  of 
support. 


(8)  Appendices.  The  only  material 
permitted  in  the  Appendix  is  an  EPA 
quality  assinance  (QA)  statement 
(QANS,  OMB  #2080-0033,  approved  8/ 
14/97)  for  proposals  for  topicai  area  (1), 
general  HAB  research  (including 
Pfiesteria)  that  involve  data  collection  or 
processing,  surveys,  environmental 
measinements,  and/or  modeling.  The 
statement  simply  indicates  how  quality 
processes  or  products  will  be  assured. 
This  statement  should  not  exceed  two 
consecutively  numbered,  8.5  x  11-inch 
pages  of  single-spaced  standard  12- 
point  type  with  1-inch  margins. 

For  topical  area  (1)  projects  that 
involve  environmentJilly  related 
measurements  or  data  generation,  a 
quality  system  that  complies  with  the 
requirements  of  ANSI/ASQC  E4, 
"Specffications  and  Guidelines  for 
Quality  Systems  for  Environmental  Data 
Collection  and  Environmental 
Technology  Programs",  must  be  in  place 
as  follows: 

(a)  The  activities  to  be  performed  or 
hypothesis  to  be  tested  (reference  may 
be  made  to  the  specific  page  and 
paragraph  number  in  the  application 
where  this  information  may  be  fotmd); 
criteria  for  determining  the  acceptability 
of  data  quality  in  terms  of  precision, 
accuracy,  representativeness, 
completeness,  and  comparability. 

(b)  The  study  design  including  sample 
tjrpe  and  location  requirements  and  any 
statistical  analyses  that  were  used  to 
estimate  the  tyjpes  and  numbers  of 
samples  required  for  physical  samples 
or  similar  information  for  studies  using 
survey  and  interview  techniques 

(c)  The  procedm-es  for  the  handling 
and  custody  of  samples,  including 
sample  identification,  preservation, 
transportation,  and  storage. 

(d)  The  methods  that  will  be  used  to 
analyze  samples  or  data  collected, 
including  a  description  of  the  sampling 
and/or  analytical  instruments  required. 

(e)  The  procedines  that  will  be  used 
in  the  calibration  and  performance 
evaluation  of  the  sampling  and 
analytical  methods  used  during  the 
project. 

(f)  The  procedures  for  data  reduction 
and  reporting,  including  a  description  of 
statistical  analyses  to  be  used  and  any 
computer  models  to  be  designed  or 
utilized  associated  with  verification  and 
validation  techniques. 

(g)  The  intended  use  of  the  data  as 
they  relate  to  the  study  objectives  or 
hypotheses. 

(n)  The  quantitative  and  or  qualitative 
procedures  that  will  be  used  to  evaluate 
the  success  of  the  project. 

(i)  Any  plans  for  peer  or  other  reviews 
of  the  study  design  or  analytical 
methods  prior  to  data  collection. 
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ANSI/ASQC  E4,  "Specifications  and 
Guidelines  for  Quality  Systems  for 
Environmental  Data  Collection  and 
Environmental  Technology  Programs"  is 
available  for  purchase  from  the 
American  Society  for  Quality  Control, 
phone  1-800-248-1946,  item  T55.  Only 
in  exceptional  circimistances  should  it 
be  necessary  to  consult  this  document. 

Proposal  Format  and  Assembly 

Clamp  the  proposal  in  the  upper  left- 
hand  comer,  but  otherwise  leave  it 
unbound.  Use  1  inch  (2.5  cm)  margins 
at  the  top,  bottom,  left,  and  right  of  each 
page.  Use  clear  and  easily  legible  tjrpe 
face  in  standard .si2%  of  12  points.  Print 
on  one  side  of  the  page  only.  These 
guidelines  for  proposal  preparation  are 
mandatory.  Proposals  that  deviate  from 
the  prescribed  format  will  be  returned  to 
the  sender  without  further 
consideration. 

Part  II:  Further  Supplementary 
Information 

0)  Program  Authorities  for  COP  and 
Sea  Grant/NOAA-33,U.S.C.  1121  et. 
seq.  as  amended;  for  EPA-33,  U.S.C 
1251  et.  seq.  and  40  CFR  parts  30  and 
40;  for  NSF-42,  U.S.C.  1861  et.  seq.;  for 
ONR-10,  U.S.C  2358  as  amended  and  31 
U.S.C  6304;  and  for  NASA-14  CFR  part 
1260. 

(2)  Catalog  of  Federal  Domestic 
Assistance  Niunbers.  11.478  for  the 
Coastal  Ocean  Program;  11.417  for 
NOAA/Sea  Grant;  66.500  for  the 
Environmental  Protection  Agency; 
47.050  for  the  National  Science 
Foimdation,  and  12.300  for  the  Office  of 
Naval  Research. 

(3)  Program  Description.  See  initial 
COP  General  Notice  (63  FR  44237, 
August  18, 1998). 

(4)  Fimding  Availability.  Publication 
of  this  notice  does  not  obligate  any 
agency  to  any  specific  award  or  to  any 
part  of  the  entire  amoxmt  of  funds 
available.  Recipients  and  subrecipients 
are  subject  to  all  Federal  laws  and 
agency  policies,  regidations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

A  total  of  $2,150,000  is  available  for 
general  research  on  HABs,  including 
Pfiesteria,  topical  area  (1).  Small 
individual  studies  may  typically  request 
$80,000-$100,000  per  investigator 
armually;  EPA  funding  will  be  limited 
to  $150,000  per  year  for  a  maximiun  of 
3  years.  Requests  to  support  small  group 
or  team  projects,  including  those  with 
field  components,  are  expected  to  be 
proportionately  higher.  In  any  proposal, 
support  should  be  strongly  justified.  All 
projects  should  budget  funds  for 
investigator  participation  in  an 
ECOHAB  meeting  in  FY  2000. 


Funds  available  for  research  under  the 
BTRI.  topical  area  (2),  are  approximately 
$400,000  in  FY  1999,  $400,000  in  FY 
2000,  and  $300,000  in  FY  2001,  pending 
appropriations.  Proposed  projects  may 
be  1  to  3  years  in  length.  "Hie  annual 
funding  level  of  a  typical  grant  (one  to 
two  investigators)  may  be  up  to 
$100,000,  adthough  more 
comprehensive,  multidisciplinary 
proposals  may  require  higher  levels  of 
funding.  All  proposed  BTRI  projects 
should  budget  funds  (as  necessary)  for 
investigators  to  participate  in  the  BTRI 
Symposium  held  annually  on  Long 
Island,  NY. 

A  total  of  $550,000  is  available  for  the 
National  Sea  Grant  College  Program 
research  topics,  prevention,  control,  and 
mitigation  for  fisheries  and  aquaculture 
and  economic  assessment,  topical  areas 
(3)  and  (4).  The  annual  funding  level  of 
a  typical  grant  (one  to  two  investigators) 
is  anticipated  to  be  up  to  $100,000, 
although  more  comprehensive, 
multidisciplinary  proposals  may  require 
higher  levels  of  funding.  Proposed 
activities  may  extend  for  up  to  2  years, 
but  funding  to  cover  both  project  years 
will  be  awarded  in  FY99;  an  annual 
report  showing  satisfactory  progress 
must  be  submitted  at  the  end  of  the  first 
year. 

Project  activities  should  include 
identified  milestones  for  each  project 
year.  Support  in  years  after  FY99  are 
contingent  upon  the  availability  of 
funds  and  the  requirements  of  an 
individual  agency  supporting  the 
project. 

(5)  Matching  Requirements.  For 
proposals  submitted  to  the  National  Sea 
Grant  College  Program  topical  areas  on 
(a)  prevention,  control,  and  mitigation 
of  HABs  for  fisheries  and  aquacultm^ 
and  (b)  economic  assessment  (see 
paragraph  (4),  matching  funds 
equivalent  to  50  percent  of  Federal 
fimds  requested  must  be  provided;  for 
the  other  two  topical  research  areas 
(general  HABs  and  Pfiesteria,  and  BTR 
research),  no  matching  funds  are 
required. 

Proposals  must  include  matching 
funds  equivalent  to  at  least  50  percent 
of  Federal  funds  requested,  or  at  least  33 
percent  of  the  total  project  cost;  for 
example,  a  request  of  $100,000  in 
Federal  funds  must  be  accompanied  by 
at  least  $50,000  in  matching  funds. 

(6)  Type  of  Funding  Instrument. 
Project  grants. 

(7)  EligibiUty  Criteria.  This 
opportimity  is  open  to  all  interested, 
qualified,  non-federal,  and  Federal 
researchers.  Non-federal  researchers 
should  comply  with  their  institutional 
requirements  for  proposal  submission. 
Non-NOAA  Federal  applicants  will  be 


required  to  submit  certifications  or 
documentation  which  clearly  show  that 
they  can  receive  funds  from  the 
Department  of  Conunerce  (DOC)  for  this 
research.  Foreign  researchers  must 
subcontract  with  U.S.  proposers.  Non- 
federal researchers  affiliated  with 
NOAA-University  Joint  Institutes 
should  comply  with  joint  institutional 
requirements.  Non-federal  awardees 
wiU  be  funded  either  through  grants  to 
their  institutions  or  through  their  joint 
institutes.  Proposals  deemed  acceptable 
fi'om  Federal  researchers  will  be  funded 
through  NOAA  via  a  mechanism  other 
than  a  grant  or  cooperative  agreement. 
DOC  requirements  will  prevail  if  there 
is  a  conflict  between  EKJC  requirements 
and  institutional  requirements. 

(8)  Award  Period.  Full  Proposals  can 
cover  a  project  period  from  1  to  5  years 
as  listed  here:  Fimds  are  available  for 
general  HABs  and  Pfiesteria  bom. 
FY1999  through  FY2004;  BTRI  from 
FY1999  through  FY2001;  and  for  the 
National  Sea  Grant  College  topics  from 
FY1999  through  FY2000  -  all  dependent 
on  continuing  appropriations.  Multiyear 
awards  may  be  funded  in  total  or 
incrementally  on  an  aimual  basis;  the 
funding  period  by  participating  agencies 
is  at  the  discretion  of  the  individual 
agency. 

(9)  mdirect  Costs.  If  indirect  costs  are 
proposed,  the  following  stajpment 
applies:  The  total  dollar  amount  of  the 
indirect  costs  proposed  in  an 
application  must  not  exceed  the  indirect 
cost  rate  negotiated  and  approved  by  a 
cognizant  Federal  agency  prior  to  the 
proposed  effective  date  of  the  award. 

(10)  Application  Forms  and  Kit.  When 
applying  for  financial  assistance  luider 
this  annoimcement,  applicants  will  be 
able  to  obtain  a  copy  of  the  Federal 
Register  announcement  and  a  standard 
NOAA  Application  Kit  from  the  COP 
home  page  at  the  following  World  Wide 
Web  address:  http://www.cop.noaa.gov.- 
If  you  are  unable  to  access  this 
information,  you  may  also  call  COP  at 
(301)  713-3338,  extension  116,  to  leave 
a  mailing  request. 

The  Standard  Forms  424  (Rev  July 
1997)  Application  for  Federal 
Assistance;  424A  (Rev  July  1997); 
Budget  Information  -  Non-Construction 
Programs;  and  424B  (Rev  July  1997) 
Assurances  -  Non  Construction 
Programs  shall  be  used  in  appljring  for 
financial  assistance.  In  addition,  other 
forms  required  include  the  CD-511, 
Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying  (submitted 
with  the  application  package);  the  CD- 
512,  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
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Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying  (this 
certification  is  to  remain  with  the 
recipient  and  not  to  be  forwarded  to  the 
Grants  Officer);  and  SF-LLL,  Disclosure 
of  Lobbying  Activities  (if  applicable). 

(11)  Project  Funding  Priorities. 
Priority  consideration  will  be  given  to 
those  highly  ranked  proposals  that 
promote  balanced  coverage  of  ECOHAB 
science  goals  (pp.  7-8,  Research  Goals 
and  Topical  Areas),  provide  a 
programmatically  balanced  approach  to 
missions  of  each  agency,  and  avoid 
duplication  of  completed  or  on-going 
work. 

(12)  Evaluation  Criteria. 
Consideration  for  financial  assistance 
will  be  given  for  proposals  that  address 
the  following  elements: 

(a)  Scientific  Merit  (20  percent): 
Intrinsic  scientific  value  of  the  proposed 
work  and  the  likelihood  that  it  will  lead 
to  fundamental  advancements  and  new 
discoveries,  or  that  it  will  have 
substantial  impact  on  progress  in  that 
field; 

(b)  Research  Perfonnance  Competence 
(20  percent):  The  capability  of  the 
investigator  and  collaborators  to 
complete  the  proposed  work  as 
evidenced  by  past  research 
accomplishments,  previous  cooperative 
work,  timely  communication,  and 
sharing  of  findings,  data,  and  other 
research  products; 

(c)  Relevance  (20  percent):  Likelihood 
that  the  research  will  contribute  to  the 
goals  of  ECOHAB  and  lead  to  improved 
management  of  coastal  resources; 

(d)  Technical  Approach  (20  percent): 
Availability  of  focused  science 
objectives  and  a  complete  but  efficient 
strategy  for  making  measurements  and 
observations  in  support  of  the 
objectives.  The  scientific  apyroach  is 
sound  and  logically  planned  throughout 
the  cycle  of  the  proposed  work; 

(e)  Linkages  (10  percent):  Connections 
to  existing  or  planned  studies,  or 
demonstrated  cooperative  arrangements 
to  provide  or  use  data  or  other  research 
results  to  achieve  the  goals  of  ECOHAB 
and  this  specific  notice; 

(f)  Costs  (10  percent):  Adequacy  of  the 
proposed  resources  to  accomplish  the 
proposed  work,  and  the  appropriateness 
of  the  requested  proportion  of  the  total 
available  funds. 

(13)  Selection  Procedures.  All 
proposals  will  be  evaluated  and  ranked 
individually  in  accordance  with  the 
assigned  weights  of  the  above 
evaluation  criteria  by  (a)  independent 
peer  mail  review  and  by  (b) 
independent  peer  panel  review.  Both 
Federal  and  non-federal  experts  in  the 
field  may  be  used  in  this  process.  The 
peer  mail  reviewers  will  be  several 


individuals  with  expertise  in  the 
subjects  addressed  by  particular 
proposals.  Each  mail  reviewer  will  see 
only  certain  individual  proposals  within 
his  or  her  area  of  expertise,  and  rank 
them  individually  on  a  scale  of — 1"  to 
— 5",  where  scores  represent 
respectively:  excellent,  very  good,  good, 
fair,  poor. 

The  peer  panel  will  consist  of  8  to  10 
individuals,  with  each  individual 
having  expertise  in  a  separate  area,  so 
that  the  panel  as  a  whole  covers  a  broad 
range  of  scientific  expertise.  The  panel 
will  have  access  to  the  mail  reviews  of 
all  proposals,  and  will  use  the  mail 
reviews  in  discussion  and  evaluation  of 
the  entire  slate  of  proposals.  Each  panel 
member  will  rank  proposals  on  the  scale 
of  "1"  to  "5",  as  stated  in  the  preceding 
paragraph. 

The  program  officer(s)  will  not  vote  as 
part  of  the  independent  peer  panel. 
Those  proposals  receiving  an  average 
panel  rank  of  Fair  or  Poor  will  not  be 
given  further  consideration  and  will  be 
notified  of  non-selection.  For  the 
proposals  rated  by  the  panel  as  either 
Excellent,  Very  Good,  or  Good,  the 
program  managers  will  first  apply  the 
project  funding  priorities  listed  earfier 
in  this  dociunent  imder  Part  11, 
Paragraph  (11).  (However,  EPA  will 
consider  only  Excellent  and  Very  Good 
proposals  for  funding).  Second,  the 
program  managers  will  select  the 
proposals  to  be  recommended  for 
funding;  third,  determine  the  total 
duration  of  funding  for  each  proposal; 
and  fourth,  determine  the  amount  of 
funds  available  for  each  proposal. 
Awards  may  not  necessarily  be  made  to 
the  proposals  scored  the  highest  by 
individual  panel  and/or  mail  reviews. 

When  a  decision  is  made  (whether  an 
award  or  declination),  verbatim  copies 
of  reviews,  excluding  the  names  of  the 
reviewers,  and  summaries  of  review 
panel  deliberations,  if  any,  become 
available  to  the  proposer.  No 
information  directly  identifying 
reviewers  or  other  pending  or  declined 
proposals  will  be  released. 

Dependent  on  the  agency 
recommending  support,  investigators 
may  be  asked  to  modify  objectives,  work 
plans,  or  budgets  and  provide 
supplemental  information  required  by 
the  agency  prior  to  the  award. 
Subsequent  grant  administration 
procedures  will  be  in  accordance  with 
the  individual  policies  of  the  awarding 
agency.  A  sunmiary  statement  of  the 
scientific  review  by  the  peer  panel  will 
be  provided  to  each  applicant. 

(14)  Other  Requirements.  See  initial 
COP  Notice  (63  FR  44237,  August  18, 
1998),  at  the  COP  Internet  Site:  http:// 
www.cop.noaa.gov. 


This  notification  involves  collections 
of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act.  The  standard  NOAA 
forms  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
imder  control  numbers  0348-0043, 
0348-0044, 0348-0040  and  0348-0046. 
The  EPA-required  QA  statement  was 
approved  in  OMB  dociunent  #2080- 
0033  (August  14. 1997).  The  NSF- 
UNOLS  Ship  Time  Request  Form  and 
the  NSF  Form  for  Current  and  Pending 
Support  have  been  approved  by  OMB  as 
follows: 

The  UNOLS  form,  also  titled  NSF 
Form  831  (Rev  July  1992)  has  OMB 
clearance  through  September  1999  under 
control  number  OMB  #3145-0058.  The 
form  is  available  via  the  UNOLS  web 
site  at  the  following  web  site:  http:// 
www.gso.uri.edu/unols/ship/ 
shiptime.html.  Paper  copies  may  also  be 
requested  bom  UNOLS,  but  the 
electronic  version  is  strongly  preferred 
for  ease  of  information  exchange  and 
processing.  The  NSF  guidelines  and 
ship-time  form  were  included  in  the 
then-existing  e-mail  based  Internet 
electronic  dissemination  system 
operated  by  NSF  -  Science  and 
Technology  Information  System).  The 
NSF  Form  1239  (Oct  1998)  for  Current 
and  Pending  Support  is  cleared  as  part 
of  the  NSF  Grant  Proposal  Guide  and 
Proposal  Forms  Kit  under  OMB#  314&- 
0058  with  an  expiration  date  of 
September  1999. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  Mlure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection 
displays  a  current  valid  OMB  control 
niunber. 
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Dated:  March  23, 1999. 
Ted  I.  LiUe§tolen, 

Deputy  Assistant  Administrator,  Ocean 
Service  and  Coastal  Zone  Management. 

Dated:  March  17. 1999. 
Norine  E.  Noonan, 

Assistant  Administrator,  Office  of  Research 
and  Development  ^Environmental  Protection 
Agency. 

Dated:  March  16, 1999. 
G.  Michael  Purdy, 

Director,  Division  of  Ocean  Sciences,  National 
Science  Foundation. 

Dated:  March  29, 1999. 
Steven  E.  Romberg, 

Department  Head,  Ocean,  Space  and 
Atmosphere  Science  and  Technology 
Department,  Office  of  Naval  Research. 

Dated:  March  26, 1999. 
Jack  A  Kaye, 

Director,  Research  Division,  Office  of  Earth 
Science,NASA  Headquarters. 
IFR  Doc.  99-8616  Filed  4-6-99;  8:45  amj 

BILLING  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0331 99E] 

Nortti  Pacific  Rshery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  A  scientific  review  panel  of 
six  scientists  will  meet  in  Seattle,  WA. 
DATES:  The  meeting  will  be  held  on 
April  26-28, 1999. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Alaska  Fisheries  Science  Center, 
7600  Sand  Point  Way  NE,  Building  9, 
Auditoriimi,  Seattle,  WA  98115. 
Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  Pautzke,  telephone:  907-271- 
2809. 

SUPPLEMENTARY  INFORMATION:  In 
December  1998,  the  North  Pacific 
Fishery  Management  Cotmcil  (Coimcil) 
approved  emergency  measures  aimed  at 
further  protection  for  the  endangered 
Steller  sea  lion.  These  measures  were 
based  on  a  biological  opinion  provided 
by  NMFS  which  concluded  that,  left 
imchanged,  the  pollock  fisheries  in  the 
Gulf  of  Alaska  and  Bering  Sea  are  likely 


to  jeopardize  the  continued  existence  of 
Steller  sea  lions,  and  are  likely  to 
destroy  or  adversely  modify  designated 
Steller  sea  lion  critical  habitat.  These 
emergency  measures  will  need  to  be 
replaced  with  more  permanent 
regulations  for  the  years  2000  and 
beyond.  The  Council  requested  in 
December  that  NMFS,  in  consultation 
with  the  Coimcil,  the  Marine  Mammal 
Commission,  and  the  Alaska 
Department  of  Fish  and  Game, 
coordinate  an  independent  review  of  the 
Biologiccil  Opinion  and  related  data. 

The  panel  is  being  asked  to  look  at  the 
scientific  basis  for  the  conclusions  of 
the  Biological  Opinion  and  determine 
whether  the  principles  for  establishing 
reasonable  and  prudent  alternatives  are 
consistent  with  and  supported  by  the 
available  science. 

Although  the  review  session  will  be 
open  to  public  attendees,  no  public 
comment  period  is  scheduled.  A  more 
detailed  agenda  with  estimated  times 
should  be  available  on  the  on  the 
NPFMC  web  page  (http:// 
www.fakr.noaa.gov/npfinc)  by  April  9, 
1999. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
panel  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  listed  in  this  agenda. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Helen  Allen,  907-271-2809,  at  least  5 
working  days  prior  to  the  meeting  date. 

Dated:  April  1,  1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senice. 
[FR  Doc.  99-8612  Filed  4-6-99;  8:45  am) 

BILUNG  CODE  3S10-22-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[1.0. 040199A] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Receipt  of  application  for  a 
research  permit  (1214),  and  issuance  of 
'modification  1  to  research  permit  1174. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement: 

NMFS  has  received  a  permit 
appUcation  from:  Ms.  Jane  Anne 
Ptovancha,  of  Dynamac  Corporation 
(1214),  and  NMFS  has  issued 
modification  1  to  scientific  research 
Permit  1174  to  Mr.  Harold  Bnmdage  HI, 
of  Environmental  Research  and 
Consulting,  hic,  to  take  listed  species. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  request  (1214) 
must  be  received  on  or  before  May  7, 
1999. 

ADDRESSES:  The  documents  pertaining 
to  this  application  and  permit  are 
available  for  review  by  appointment  by 
contacting: 

Chief,  Endangered  Species  Division; 
Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Hwy.,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401). 
FOR  FURTHER  INFORMATION  CONTACT: 

For  Application  1214,  Barb 
Schroeder,  Endangered  Species 
Division,  Office  of  Protected  Resources, 
(301-713-1401). 

For  Permit  1174,  Terri  Jordan, 
Endangered  Species  Division,  Office  of 
Protected  Resources,  (301-713-1401). 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the  ESA, 
is  based  on  a  finding  that  such  permits/ 
modifications:  (1)  Are  applied  for  in 
good  faith;  (2)  would  not  operate  to  the 
disadvantage  of  the  listed  species  which 
are  the  subject  of  the  permits;  and  (3) 
are  consistent  with  the  piuposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  Endangered  Species  Act  of 
1973  (ESA)  (16  U.S.C.  1531-1543)  and 
NMFS  regulations  governing  listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
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contained  in  the  permit  action 
sununaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
ofNfMFS. 

Species  Covered  in  This  Notice 

The  following  species  and  covered  in 
this  notice:  Green  turtle  (Chelonia 
mydas),  Loggerhead  tiulle  [Caretta 
caretta),  Shortnose  sturgeon  [Acipenser 
brevirostrum). 

New  Application  Received 

Jane  Provancha  (1214)  requests 
authorization  to  take  listed  green  and 
loggerhead  sea  turtles  for  scientific 
research  in  Mosquito  Lagoon,  FL.  The 
purpose  of  the  research  is  to  continue 
work  that  began  under  NMFS  Permit 
942,  granted  in  1995;  specifically,  to:  (1) 
Continue  the  comparison  of  current 
marine  turtle  population  structure  and 
distribution  in  Mosquito  Lagoon  to 
baseline  data  collected  in  1976-1979, 
(2)  evaluate  current  seasonal 
distribution  and  occurrence  of  sea 
turtles,  (3)  evaluate  distribution  patterns 
relative  to  submarine  resource 
distribution,  (4)  determine  regional 
"importance  value"  of  this  lagoon 
relative  to  other  studied  juvenile 
habitats  on  the  east  coast  of  Florida,  and 
(5)  determine  the  sex  ratio  of  the 
subadult  marine  turtles  inhabiting 
Mosquito  Lagoon. 


Modification  Issued 

Notice  is  hereby  given  that  on 
February  26, 1999,  NMFS  issued 
modification  1  to  scientific  research 
Permit  1174  to  Mr.  Harold  Brundage  III, 
of  Enviroiunental  Research  and 
Consulting,  Inc.  The  applicant  possesses 
a  5-year  permit  to  sample  for  and  collect 
shortnose  sturgeon  in  the  Delaware 
River  and  Estuary  system  and  in  the 
lower  Susquehanna  River/Chesapeake 
Bay  Complex.  This  sampling  program  is 
under  contract  to  the  NMFS  Northeast 
Region,  Protected  Resources  Division. 
The  objectives  of  the  study  are  to  collect 
data  on  current  distribution,  abimdance, 
length  structure  and  movements  of 
shortnose  stvugeon  in  the  Delaware 
River  Estuary  and  in  the  lower 
Susquehanna  River  and  Chesapeake 
Bay.  Modification  1  increases  the 
authorized  annual  take  of  shortnose 
sturgeon  in  the  Delaware  River  to 
generate  a  statistically  valid  population 
estimate,  due  to  evidence  that  Uie 
population  of  shortnose  sturgeon  in  the 
Delaware  River  may  be  substantially 
higher  than  previously  thought. 

Dated:  April  1, 1999. 
Kevin  Collins, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
[PR  Doc.  99-8614  Filed  4-6-99;  8:45  am] 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  99-11] 

36(bK1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 

action:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (793)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  99-11, 
with  attached  transmittal  and  policy 
justification. 

Dated:  April  1. 1999. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BIUING  CODE  5001-10-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


26  MAR  1999 
In  reply  refer  to: 
1-99/03075 


Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  rq;M>rting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act,  we  are  forwarding  herewith  Transmittal  No.  99-11,  concerning  the 
Department  of  the  Air  Force's  proposed  Letters)  of  Offer  and  Acceptance  (LOA)  to 
Korea  for  defense  articles  and  services  estimated  to  cost  $350  million.  Soon  after  this 
letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Conunittee  on  Appropriations 
Senate  Conunittee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  99-11 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)       Prospective  Purchaser;  Korea 

(ii)       Total  Estimated  Value; 

Migor  Defense  Equipment*  $     0  million 

Other  $  350  million 

TOTAL  $350  million 

(Ui)       Description  of  Articles  or  Services  Offered;  A  Cooperative  Logistics  Supply 
Support  Agreement  (CLSSA)  requisition  case  (FMSO  II)  for  the  support  of 
F-4D/E,  RF-4C,  F-SA/B/E/F,  RF-5A,  AyT-37,  T-38,  F-16C/D,  and  C-130H 
aircraft;  AN/FPS-117  and  AN/FRN-45  radar  systems;  and  AIM-7,  AIM-9 
and  AIM-120  missile  components.  These  items  are  of  VJS.  origin  and  are 
being  operated  by  the  Republic  of  Korea. 

(iv)       Militarv  Department;  Air  Force  (KCI  and  KCJ) 

(v)       Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  None 

(vi)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense 
Services  Proposed  to  be  Sold;  None 

(vii)       Date  Report  Delivered  to  Congress;  26  MAR  1999 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  .TUSTinCATION 

Republic  of  Korea  -  Cooperative  Logistics  SuddIv  Support  Arrangement 

The  Republic  of  Korea  has  requested  a  possible  sale  of  spare  parts  under  a  Cooperative 
Logistics  Supply  Support  Agreement  (CLSSA)  requisition  case  (FMSO II)  for  the 
support  of       F-4D/E,  RF-4C,  F-5A/B/E/F,  RF-5A,  AyT-37,  T-38,  F-16aD,  and  C-130H 
aircraft;  AN/FPS-117  and  AN/FRN-45  radar  systems;  and  AIM-7,  AIM-9  and  AIM-llO 
missile  components.  These  items  are  of  UJS.  origin  and  are  being  operated  by  the 
Republic  of  Korea.  The  estimated  cost  is  $350  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the 
United  States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been 
and  contmues  to  be  an  unportant  force  for  political  stability  and  economic  progress  in 
Nortiieast  Asia. 

The  Republic  of  Korea  needs  these  additional  spare  parts  to  maintam  the  aircraft,  radar, 
and  missile  systems  previously  procured  from  the  United  States  in  a  mission  capable 
status. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military 
balance  in  the  r^on. 

Procurement  of  these  items  of  support  will  be  from  the  many  contractors  providing 
sunilar  items  to  the  U.S.  armed  forces.  There  are  no  offset  agreements  proposed  to  be 
entered  into  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional 
U.S.  Government  personnel  or  contractor  representatives  to  the  Republic  of  Korea. 

There  will  be  no  adverse  unpact  on  U.S.  defense  readmess  as  a  result  of  this  proposed 
sale. 


(FR  Doc.  99-8505  Filed  4-6-99;  8:45  am] 
BUXING  CODE  S001-10-C 
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DEPARTMENT  OF  DEFENSE 
Offic*  of  the  Secretary 
rrransmittal  No.  99-12] 
36<bK1)  Arms  Sales  Notification 

agency:  E>epartment  of  Defense,  Defense 
Security  Cooperation  Agency. 
ACTKW:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575.  - 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  99-12, 
with  attached  transmittal  and  policy 
justification. 

Dated:  April  1, 1999. 
Patricia  L.  Toppings, 

« 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BtLUNQ  COOE  SOOI-IO-M 
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DEFENSE  SECURITY  CCX)PERATION  AGENCY 


WASHINGTON.  CX;  20301-2800 


26  MAR  1999 
In  reply  refer  to: 
1-99/03077 


Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act,  we  are  forwardhig  herewith  Transmittal  No.  99-12  and  under  separate 
cover  the  classified  annex  thereto.  This  Transmittal  concerns  the  Department  of  the  Air 
Force's  proposed  Letter(s)  oi  Offer  and  Acceptance  (LOA)  to  Israel  for  defense  articles 
and  services  estimated  to  cost  $2.0  biUion.  Soon  after  this  letter  is  delivered  to  your 
office,  we  plan  to  notify  the  news  media  of  the  unclassified  portion  of  this  Transmittal. 

Sincerely, 


C./?. ) 


AJl.  KELTZ 
ACnNGIMRBCIOR) 


Attachments 


Separate  Coven 
Classified  Annex 

Same  Itr  to:  House  Committee  on  International  Relations 
Sttuite  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  99-12 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


0)       Prospective  Purchaser;  Israel 

(U)       Total  Estimated  Value; 

Miyor  Defense  Equipment*  $1.5  billion 

Other  $   .5  billion 

TOTAL  $2.0  billion 

(iii)       Description  of  Articles  or  Services  Offered;  Fifty  F-16C/D  Block  50/52 

aircraft;  50  AN/APG-68(V)X  radar;  and  30  each  LANTIRN  navigation  and 
targeting  pods.  All  aircraft  will  be  configured  with  either  the  FlOO-PW-229  or 
FllO-GE-129  engines  by  direct  commercial  sale;  Night  Vision  Goggle 
compatible  cockpits;  conformal  fuel  tanks;  and  the  capability  to  employ  the 
AIM-120,  AIM-9,  and  a  wide  variety  of  air-to-surface  munitions.  Associated 
support  equipment,  software  developroent^tegration,  spares  and  repair 
parts,  flight  test  instrumoatation,  publications  and  technical  documentation, 
personnel  training  and  training  equipment,  VS.  Government  and  contractor 
technical  and  logistics  personnel  services,  and  other  related  requirements  to 
ensure  full  program  supportabillty  will  also  be  provided. 

(iv)       Military  Department;  Air  Force  (SPF,  Amendment  1) 

(v)       Sales  C<Hnmission.  Fee,  etc.  Paid.  Offered,  or  Agreed  to  be  Paid;  None 

(vi)       Sensitivity  rf  Technoiogv  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  under  separate  cover 

(yi)       Date  Report  Delivered  to  Congress;  26  MAR  1999 


*  as  defined  in  Section  47(6)  of  die  Arms  Export  Control  Act 
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POLICY  JUSTIFICATION 


Israel  ■  F-16C/P  Aircraft 


The  Govemment  of  Israel  has  requested  a  possible  sale  of  50  F-16C/D  Block  50/52  aircraft; 
50  AN/APG-68(V)X  radar;  and  30  each  LANTIRN  navigation  and  targeting  pods.  All 
aircraft  wiU  be  configured  with  either  the  FlOO-PW-229  or  FllO-GE-129  engines  by  direct 
conunercial  sale;  Ni^t  Vision  Goggle  compatible  cockpits;  conformal  fuel  tanks;  and  the 
capability  to  onploy  the  AIM-120,  AIM-9,  and  a  wide  variety  of  air-to-surface  munitions. 
Associated  support  equipment,  s^lware  development/integration,  spares  and  repair  parts, 
flight  test  instrumentation,  publications  and  tedmical  documentation,  personnel  training 
and  training  equipment,  U.S.  Govemment  and  contractor  technical  and  logistics  personnel 
services,  and  other  related  requirements  to  ensure  full  program  supportability  will  also  be 
provided.  The  estimated  cost  is  $2.0  billion. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  unprove  the  security  of  a  friendly  country  which  has  been  and 
continues  to  be  an  important  force  for  political  stability  and  economic  progress  in  the 
Middle  East 

Israel  needs  these  aircraft  to  augment  its  present  operational  inventory  and  to  enhance  its 
air-to-air  and  air-to-ground  self  defense  capability.  The  F-16  enhances  Israel's  ability  to 
defend  itself  and  supports  UJS.  regional  objectives  for  IsraePs  national  security  and 
maintenance  of  Israel's  qualitative  edge.  Israel,  which  already  has  F-16  aircraft  in  its 
inventory,  will  have  no  difficulty  absorbing  these  additional  aircraft 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance 
in  the  region. 

The  prime  contractor  will  be  Lockheed  Martin  Corporation,  Orlando,  Florida.  Under  this 
sale,  the  contractor  will  incur  offset  obligations  under  an  existing  industrial  cooperation 
agreement 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Govemment  personnel  to  Israel.  A  number  of  U.S.  contractor  representatives,  to  be 
determined  during  program  implementation,  will  be  required  in  Israel  to  conduct 
Contractor  Engineering  Technical  Services  (CETS)  for  a  three-year  period  after  aircraft 
delivery. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


[FR  Doc.  99-8506  Filed  4-6-99;  8:45  am] 
BILUNG  CODE  S001-10-C 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HO  USAF  Scientific  Advisory  Board 
■Meeting 

The  Spectrum  Management  Study 
will  meet  at  Hughes  Space  &  Comm 
Company,  Raytheon  Systems  Company, 
and  Los  Angeles  Air  Force  Base,  CA  on 
April  2&-29,  1999  from  8:00  a.m.  to  5:00 
p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefings 
for  the  1999  Quick  Look  Study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section 
552b(c)  of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Carolyn  A.  Lunsfbrd, 
Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  99-8542  Filed  4-6-99:  8:45  am] 

BtLUNQ  CODE  S001-05-P 


DEPARTIMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  Spectrum  Management  Study  in 
support  of  the  HQ  USAF  Scientific 
Advisory  Board  will  meet  in  Rosslyn, 
VA  on  May  26-28, 1999  from  8:00  a.m. 
to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefings 
for  the  Study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
(c)  of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Carolyn  A.  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  99-8543  Filed  4-6-99;  8:45  am] 

BILUNG  CODE  S001-46-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  Availability  of  Federally 
Owned  Inventions 

Pursuant  to  the  provisions  of  Part  404 
of  Title  37,  Code  of  Federal  Regulations, 
which  implements  Pub.  L.  96-517,  the 
Department  of  the  Air  Force  annoimces 
the  availability  of  certain  Air  Force 
owned  inventions.  The  following  list  of 
patent  applications  and  patents  are 
available  for  Nonexclusive  or  Exclusive 
Licensing  from  the  Air  Force  Research 
Laboratory  (AFRL/DE  or  /VS)  at 
Kirtland  AFB.  Additional  information 
concerning  the  inventions  is  available 
upon  request. 

All  communications  concerning  this 
Notice  should  be  sent  to  Mr.  Kenneth 
Callahan,  Patent  Attorney,  377  ABW/ 
JAN,  2251  Maxwell  SE,  Kirtland  AFB, 
NM  87117,  telephone  no.  (505)  846- 
1542,  e-mail:  callahke@plk.af.mil,  or  &x 
to (505) 846-0279. 


Air  Force  Research  Laboratory  Patents  Available  for  Licensing  at  Kirtland  AFB,  NM 


Patent  Appl./No. 


Title  of  invention 


08/903,194 

08/910.058 
08/910,538 
08/978,658 
08/984.309 

09/078,893 

09/092,608 

09/098.773 
09/110.520 

09/150.636 

09/169.494 

09/169,495 

09/178.876 
09/231,149 

09/237.140 

09/252.379 

5.835.545  . 
5,808,226  . 
5,774,490  . 

5.773.787  . 
5.760.496  . 
5.748.657  . 
5.742,045  . 

5,734.303  . 

5,727,016  . 


Bandwidth  Enhancement  and  Broadband  Noise  Reduc- 
tion in  Injection-Locked  Semiconductor  Lasers. 

Magnetic  Voltage-Pulser. 

Compact  Intense  Radiation  System. 

High-Efficiency  Multiple-Junction  Solar  Cells. 

Cryogenic  Pupil  Stop  for  Dual-Band  Infrared  Focal 
Plane  Arrays. 

Multiple  Wavelength  Heterodyne  Anay  Interferometric 
Surface  Profilometer. 

Liquid  Crystal  Active  Optics  Con-ection  for  Large 
Space-Based  Optical  Systems. 

Columnar  Focal  Lens. 

Regulated  Capacitor  Charging  Circuit  Using  a  High  Re- 
actance Transformer. 

HAN  TEAN  Mixing  Gas  Generator  Propellant  Tank 
Pressurizer  for  Launch  Vehicles  and  Spacecraft. 

Post  Process  Deposition  Shielding  for 
Microelectromechanical  Systems. 

Post  Process  Metallization  Interconnects  for 
Microelectromechanical  Systems  (MEMS). 

Advanced  Instrument  Controller. 

Active  Edge  Controlled  Optical  Quality  Membrane  Mir- 
ror. 

Flexureless  Multi-Stable  Microminx>rs  for  Optteal 
Switching. 

Coupled  Helmholtz  Resonators  for  Broadt>and  Acoustk: 
Attenuation. 

Compact  Intense  Radiation  System. 

Grenade  Shell  Laser  System. 

Diode-Pumped  Tm:  YAG/HBr  Four  Mk;ron  Laser  Sys- 
tem. 

Plasma  Gun  Voltage  Generator. 

Inverse-Pinch  Voltage  Pulse  Generator. 

High  Effk:iency  Constant  Current  Laser  Drivers. 

Apparatus  Using  DkxJe  Laser  Logic  to  Form  a 
Configurable  Optical  Gate  System. 

Microwave  Waveguide  Mode  Converter  Having  a  Bevel 
Output  End. 

Spatially  Coherent  Diode  Laser  With  Lenslike  Media 
and  Feedback  From  Straight-Toothed  Gratings. 
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Air  Force  Research  Laboratory  Patents  Available  for  Licensing  at  Kirtland  AFB,  NM— Continued 


Patent  ApplTNo. 


Title  of  invention 


5,705,959 
5,696,786 
5,694,602 

5,689,958 
5,675,604 
5,658,488 
5,656,873 
5,646,764 

5,629,802 
5,604.642 
5,604,431 
5,602,387 

5,567,995 
5,557,699 
5,553,629 
5.535,029 

5,504.578 

5,500,865 

5,458,043 
5.457,685 

5,444,308 
5,425,044 

5,422.047 
5,410.558 

5,406,072 


High  Efficiency  Low  Distortion  Ampiification. 

Sdid-State  Laser  System. 

Weighted  System  and  Mettxxl  for  Spatial  Allocation  of 
a  Parallel  Load. 

High  Efficiency  Thermal  Electric  Cooler  Driver. 

Portable  Pumped  Laser  System. 

Regeneration  of  BMP  in  a  Plant  Process. 

Transmission  Line  Charging. 

Optical  Beam  Scanner  With  Rotating  Transmissive  Op- 
tics. 

Spatially  Multiplexed  Optical  Signal  Processor. 

Laser  Welding  of  Light-Weight  Honeycomb  Mirrors. 

Integrated  Grid  Particle  Impact  Detector. 

Method  of  Protecting  an  RF  Receiver  in  a  Hostile  Elec- 
tromagnetic Environment. 

Multi-Winding  Spiral  Generator. 

NLO  Waveguide  and  Switch  and  MetfKXl. 

Portable  Medical  Laser  Pack  System. 

Spatial  Light  Modulator  Having  Amplitude  Coupled  With 
Binary  Phase  Mode. 

Temporal  Fringe  Pattern  Analysis  System  of  a  Laser 
Gain  Media. 

Pfiased  Cascading  of  Multiple  Nonlinear  Optical  Ele- 
ments for  Frequency  Conversion. 

Battery  Charging  Capacitors  Electromagnetic  Launcher. 

Multi-Speaker  Conferencing  Over  Narrowtiand  Chan- 
nels. 

Nanosecond  Transmission  Line  Charging  Apparatus. 

Compact,  Burst  Mode,  Pulsed,  High  Energy,  Slowdown 
Flow  Photolytic  Atomic  Iodine  Laser. 

Cartjonaceous  Fuel  Particles. 

Variable  Short  Period  Electron  Beam  Wiggler  for  Free 
Electron  Lasers. 

Method  for  Mtcrobeam  Ion  Radiation  Testing  of 
Photonic  Devices. 


Carolyn  A.  Liuisfbrd, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  99-6541  Filed  4-6-99;  8:45  am] 
BHJJNO  CODE  S001-05-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Arniy 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  amend  system  of 
records. 

SUMNIARY:  The  Department  of  the  Army 
is  amending  a  system  of  records  notice 
in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  {5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  May 
7, 1999,  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer,  Records 
Management  Program  Division,  Army 
Records  Management  and 
Declassification  Agency,  ATTN:  TAPC- 


PDD-RP,  Stop  C55,  Ft.  Belvoir,  VA 
22060-5576. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  pubfished  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 


Dated:  March  31, 1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

A0608  TAPC 

SYSTEM  NAME: 

Personal  Affairs  Files  (February  22, 
1993,  58  FR  10002). 

CHANGES: 


STORAQE: 

Delete  the  last  word  'cards'  from 
entry. 

•        *        •        *        • 

SAFEGUARDS: 

Add  to  the  end  of  the  entry  'Records 
are  kept  in  secure  office  areas.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  U.S.  Total  Army 
Personnel  Command,  ATTN:  TAPC- 
PDO-IP,  200  Stovall  Street,  Alexandria, 
VA  22332-0474.' 
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A0608  TAPC 
SYSTEM  NAME: 

Personal  Affairs  Files. 

SYSTEM  LOCATKNt: 

Decentralized  to  major  commands, 
installations,  and  activities.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
record  systems  notices. 

CATEGORIES  OF  INDtVHHJALS  COVERED  BY  THE 
SYSTEM: 

Army  officers,  warrant  officers,  and 
enlisted  personnel  on  active  duty. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Third  party  inquiries  pertaining  to 
such  matters  as  dependent  assistance, 
indebtedness,  non-support,  paternity 
claims,  and  marriage  in  overseas  areas. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army 
and  5  U.S.C.  301,  Departmental 
Regulations. 

PURPOSE(S): 

To  review  and  answer  inquiries 
concerning  personal  affairs  of  service 
members;  e.g.,  dependent  assistance, 
indebtedness,  non-support,  paternity 
claims,  marriage  in  overseas  areas,  and 
similar  matters  that  originate  from  third 
parties. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
E>oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievabmty: 
By  service  member's  surname. 

SAFEGUARDS: 

Records  are  available  only  to 
designated  persons  having  official  need 
therefor  in  die  performance  of  their 
duties.  Records  are  kept  in  secxire  office 
areas. 

retention  and  disposal: 
Retained  for  2  years. 


system  manager(s)  and  address: 

Commander,  U.S.  Total  Army 
Personnel  Command,  ATTN:  TAPC- 
PDO-IP,  200  Stovall  Street,  Alexandria, 
VA  22332-0474. 

notification  procedure: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  written  inquiries  to  the 
command/installation/activity  where 
they  believe  inquiry  was  sent. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number,  and  sufficient  details  to  permit 
locating  the  record. 

RECORD  access  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  command/installation/ 
activity  where  they  believe  inquiry  was 
sent. 

Individual  shoidd  provide  the  full 
name,  current  address  and  telephone 
number,  and  sufficient  details  to  permit 
locating  the  record. 

contesting  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
fit)m  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  third  parties,  official  Army 
records. 

EXEMPTIONS  CLAWED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  99-8507  Filed  4-6-99;  8:45  am} 

BILUNQ  CODE  5001-10-F 


DEPARTMENT  OF  ENERGY 

Record  of  Decision  For  the  Advanced 
Mixed  Waste  Treatment  Project  at  the 
Idaho  National  Engineering  and 
Environmental  Latwratory 

agency:  U.  S.  Department  of  Energy 

(DOE) 

ACTION:  Record  of  decision. 

SUMMARY:  The  Department  has  decided 
to  implement  the  Preferred  Alternative 
identified  in  the  Advanced  Mixed  Waste 
Treatment  Project  Final  Environmental 
Impact  Statement  (AMWTP  FEIS)  (DOE/ 
EIS-0290),  dated  January  1999.  The 
decision  to  proceed  with  the 
construction  and  operation  of  the 
Advanced  Mixed  Waste  Treatment 
Project  (AMWTP)  facility  allows  the 
U.S.  Department  of  Energy  (DOE)  to 


treat  and  prepare  for  shipment  and 
disposal  of  65,000  cubic  meters  of  EKDE 
tiansuranic  (TRU)  waste,  alpha- 
contaminated  low-level  mixed  waste 
(alpha  LLMW),  and  low-level  mixed 
wastes  (LLMW)  currentiy  stored  at 
Idaho  National  Engineering  and 
Environmental  Laboratory  (INEEL). 
Further,  DOE  could  treat  at  the  AMWTP 
up  to  120,000  cubic  meters  of  additional 
waste  from  the  INEEL  or  other  DOE 
sites,  for  a  total  of  185,000  cubic  meters. 
The  AMWTP  facility  will  treat  waste  to 
meet  the  Waste  Isolation  Pilot  Plant 
(WIPP)  Waste  Acceptance  Criteria 
(WAC)  and  applicable  requirements  of 
the  Toxic  Substances  Control  Act 
(TSCA)  and  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  Land  Disposal 
Resbictions  (LDR). 

In  making  its  decision,  DOE 
considered  several  factors  including  the 
environmental  analyses  reported  in  the 
AMWTP  FEIS,  estimated  costs  of  the 
alternatives  reported  in  Advanced 
Mixed  Waste  Treatment  Project 
Environmental  Impact  Statement 
Alternatives  Cost  Study,  regulatory 
implications  of  the  alternatives, 
mission,  national  policy,  and  public 
comments  on  the  AMWTP  Draft  EIS. 
This  Record  of  Decision  docimients  the 
Department's  decision  to  implement  the 
Preferred  Alternative,  which  provides 
for  the  greatest  long-term  protection  of 
the  environment  with  small  short-term 
environmental  impacts  and  health  risks. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  AMWTP,  the 
contract  with  BNFL  Inc.,  or  the  EIS, 
please  write  or  call:  John  Medema, 
AMWTP  EIS  Document  Manager,  U.S. 
Department  of  Energy,  Idaho  Operations 
Office,  850  Energy  Drive,  MS-1117, 
Idaho  Falls,  ID  83401,  Telephone:  (208) 
526-1407. 

For  general  information  on  DOE's 
National  Environmental  Policy  Act 
(NEPA)  process,  please  contact:  Carol 
M.  Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance  (EH-42),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  Telephone: 
(202)  586-4600  or  leave  a  message  at 
(800) 472-2756. 
SUPPLEMENTARY  INFORMATION: 

Background 

Since  the  niid-1940s,  DOE  and  its 
predecessor  agencies  have  generated 
TRU  waste  during  the  course  of  nuclear 
weapons  production,  nuclear  material 
processing,  and  research  and 
development  activities.  EKDE  ciirrently 
defines  TRU  waste  as  waste  containing 
alpha-emitting  radionuclides  with  an 
atomic  nimiber  greater  than  92  and  half- 
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lives  greater  than  20  years,  at 
concentrations  greater  than  100 
nanocnries  per  gram  of  waste.  Prior  to 
1982,  DOE  considered  waste  containing 
alpha-emitting  radionuclides  at 
concentrations  greater  than  10 
nanociiries  per  gram  of  waste  to  be  TRU 
waste.  Waste  at  INEEL  that  has 
concentrations  greater  than  10 
nanocuries  per  gram  but  less  than  100 
nanocuries  per  gram  is  considered  to  be 
alpha-contaminated  low-level  waste, 
which  is  being  managed  as  TRU  waste. 
DOE  has  stored  TRU  waste  and  alpha- 
contaminated  low-level  waste  at  the 
INEEL  since  the  early  1970s.  Most  of 
this  waste  was  generated  at  DOE's 
Rocky  Flats  Plant  near  Denver, 
Colorado.  The  waste  was  shipped  to  the 
INEEL  in  drums  and  boxes  that  were 
retrievably  stored  on  an  asphalt  pad  at 
INEEL's  Radioactive  Waste  Management 
Complex  (RWMC)  and  covered  with 
tarps,  plywood,  and  soil  to  form  an 
earthen-covered  berm. 

Approximately  95  percent  of  this 
radioactive  waste  is  classified  as  mixed 
waste  because  it  contains  chemically 
hazardous  waste  and,  therefore,  is 
regulated  under  RCRA.  Some  of  the 
wastes  also  contain  polychlorinated 
biphenyls  (PCBs),  which  are  regulated 
under  TSCA.  These  wastes  (radioactive, 
RCRA,  and  TSCA  wastes)  are  mixed 
together  within  their  storage  containers. 
DOE  needs  to  place  these  wastes  in  a 
configuration  that  will  allow  for  their 
disposal  at  the  WIPP  near  Carlsbad, 
New  Mexico,  or  another  appropriate 
facility,  in  a  manner  consistent  with 
state  and  federal  law  and  in  compliance 
with  the  schedule  contained  in  the 
Settlement  Agreement/Consent  Order. 

On  October  17, 1995,  the  State  of 
Idaho,  the  Department  of  the  Navy,  and 
DOE  settled  the  case  of  the  Public 
Service  Co.  of  Colorado  v.  Bait,  CV  91- 
0035-S-EJL  (D.  Idaho)  (Lead  Case). 
Certain  conditions  of  the  Settlement 
Agreement/Consent  Order  obligated 
DOE  to: 


— Commence  procurement  of  a 
treatment  facility  at  the  DMEEL  for  the 
treatment  of  TRU  waste,  alpha  LLMW, 
and  LLMW,  and 
— ^Execute  a  procurement  contract  for  a 
treatment  facility  by  Jxme  1, 1997, 
complete  construction  of  the  facility 
by  December  31,  2002,  and  commence 
operation  by  March  31,  2003. 
A  procurement  contract  for  treatment 
services  was  awarded  to  BNFL  Inc.  on 
December  20, 1996.  Construction  and 
operation  of  the  treatment  facility  is 
contingent  upon  DOE's  completion  of 
an  EIS  and  issuance  of  a  record  of 
decision.  If  DOE  decides  not  to  move 
forward  with  construction  and 
operation  of  the  facility,  the  contract 
will  be  terminated. 

Also,  DOE  negotiated  the  INEEL  Site 
Treatment  Plan  (STP)  with  the  State  of 
Idaho  to  meet  the  requirements  of  the 
Federal  Facility  Compliance  Act 
(FFCA).  The  STP  includes  a  schedule 
for  constructing  a  treatment  facility(ies) 
for  TRU  waste  and  alpha  LLMW  that  is 
consistent  with  the  milestones  in  the 
Settlement  Agreement/Consent  Order. 

AltematiTes  Considered 

DOE  analyzed  four  alternatives  in  the 
EIS,  including  the  No  Action 
Alternative,  the  Preferred  Alternative, 
the  Non-Thermal  Treatment  Alternative, 
and  the  Treatment  and  Storage 
Alternative.  Under  all  four  alternatives, 
the  Department  would  continue  with 
preparations  at  existing  INEEL  facilities 
to  ship  3,100  cubic  meters  of  TRU  waste 
out  of  Idaho  under  the  Settlement 
Agreement/Consent  Order.  The 
alternatives  are  summarized  below. 

Preferred  AltematiTe 

The  Preferred  AltOTnative  provides  for 
construction  and  operation  of  the 
AMWTP  facility  in  accordance  with 
DOE's  contract  with  BNFL  Lie.  The 
AMWTP  facility  will  treat  waste  to 
WIPP  WAC,  TSCA,  and  RCRA  LDR 
requirements  and  standards,  as 


applicable.  The  waste  treatment 
processes  analyzed  in  the  Preferred 
Alternative  are  supercompaction, 
macroencapsulation,  incineration,  and 
microencapsulation  (see  Figure  1).  The 
facility  will  have  sufficient  operating 
capacity  to  treat  approximately  6,500 
cubic  meters  of  waste  per  year.  This 
would  accommodate  the  treatment  of 
65,000  cubic  meters  of  INEEL  waste  by 
2015  as  required  by  the  Settlement 
Agreement/Consent  Order,  and  up  to 
120,000  cubic  meters  of  additional 
waste  from  the  INEEL  or  other  EKDE  sites 
by  2033.  Treatment  of  65,000  cubic 
meters  of  INEEL  waste  would  result  in 
approximately  30,000  cubic  meters 
(containerized  volume)  of  waste  for 
offsite  disposal.  This  alternative  will 
allow  DOE  to  satisfy  negotiated 
agreements  and  commitments  and  meet 
regulatory  requirements  imder  RCRA 
and  TSCA. 

The  Preferred  Alternative  is 
consistent  with  DOE's  planning 
objectives  and  decisions  as  dociunented 
in  the  1995  Record  of  Decision  for  the 
Department  of  Energy  Programmatic 
Spent  Nuclear  Fuel  Management  and 
Idaho  National  Engineering  Laboratory 
Environmental  Restoration  and  Waste 
Management  Programs  (60  Federal 
Register  28680,  June  1, 1995). 
Implementation  of  the  Preferred 
Alternative  is  also  consistent  with  the 
Record  of  Decision  for  the  Treatment 
and  Storage  of  Transuranic  Waste 
Pursuant  to  the  Waste  Management 
Programmatic  Environmental  Impact 
Statement  (63  Federal  Register  3629, 
January  23, 1998).  In  that  Record  of 
Decision,  the  Department  decided  to 
"develop  and  operate  mobile  and  fixed 
facilities  to  characterize  and  prepare 
TRU  waste  for  disposal  at  WIPP"  and 
that  "each  of  the  DOE's  sites  that  has, 
or  will  generate,  TRU  waste  will,  as 
needed,  prepare  and  store  its  TRU  waste 
on  site  .  .  .  prior  to  disposal." 
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No  Action  Alternative 

Under  this  alternative,  ongoing  TRU 
waste,  alpha  LLMW,  and  LLMW 
management  operations  and  projects 
would  continue  and  existing  facilities  at 
the  INEEL  RWMC  would  remain  in  use. 
Waste  would  be  retrieved  from  the 
earthen-covered  berm,  and  placed  in 
RCRA  compliant  storage  facilities. 
These  actions  have  been  analyzed  and 
would  proceed  as  described  in  the 
Environmental  Assessment  for  the 
Retrieval  and  Re-storage  of  Transuranic 
Storage  Area  Waste  at  the  Idaho 
National  Engineering  Laboratory  (DOE/ 
EA-0692).  Waste  would  be  shipped  to 
WIPP  or  another  appropriate  facility, 
but  only  as  could  be  supported  by 
existing  INEEL  facilities.  Waste  that 
could  not  meet  the  appropriate 
receiving  facility  WAC  woiUd  remain  in 
storage  in  the  RCRA  storage  modules  at 
the  RWMC  indefinitely. 

The  No  Action  Alternative  was  not 
selected  because  it  would  not  provide 
appropriate  long-term  environmental 
protection  (i.e.,  it  would  not  destroy  any 
of  the  hazardous  organic  components  of 
the  waste  and  would  not  permanently 
isolate  all  the  wastes  hrom  the 
environment).  The  No  Action 
Alternative  would  not  comply  with  the 
Settlement  Agreement/Consent  Order, 
RCRA,  TSCA,  or  with  the  ENEEL  STP, 
and  is  not  consistent  with  long-range 
DOE  planning  and  decisions  DOE  has 
made  in  previous  Records  of  Decision. 
Specific^y,  in  the  1995  Record  of 
Decision  Department  of  Energy 
Programmatic  Spent  Nuclear  Fuel 
Management  and  Idaho  National 
Engineering  Laboratory  Environmental 
Restoration  and  Waste  Management 
Programs  DOE  decided:  "The  INEL  will 
construct  treatment  facilities  necessary 
to  comply  with  the  Federal  Facility 
Compliance  Act.  Treatment  of 
transuranic  waste  at  a  minimum  will  be 
for  the  purpose  of  meeting  waste 
acceptance  criteria  for  disposal  at  Waste 
Isolation  Pilot  Plant  and  will  occur  on 
a  schedule  to  be  negotiated  with  the 
State  of  Idaho."  Additionally,  in  the 
1995  Record  of  Decision,  the 
Department  decided  to  make  fiitiue 
decisions  regarding  planned  waste 
treatment  projects  (i.e..  Private  Sector 
Alpha-Contaminated  Mixed  Low-Level 
Waste  Treatment  and  Idaho  Waste 
Processing  Facility)  at  the  INEEL 
pending  further  project  definition, 
funding  priorities,  or  appropriate  review 
under  NEPA.  The  AMWTP  EIS  tiers 
from  the  Department  of  Energy 
Programmatic  Spent  Nuclear  Fuel 
Management  and  Idaho  National 
Engineering  Laboratory  Environmental 
Restoration  and  Waste  Management 


Programs  Final  Environmental  Impact 
Statement  (DOE/EIS-0203-F)  and 
provides  both  site-specific 
environmental  impact  analysis  and  the 
required  NEPA  review. 

Non-Thermal  Treatment  Altemative 

Under  this  altemative.  the  AMWTP 
facility  would  be  constructed  without 
the  capability  to  incinerate  waste  or 
microencapsulate  incinerator  ash.  Only 
supercompaction  and 
macroencapsulation  would  be  used  to 
treat  wastes.  Wastes  requiring  thermal 
treatment  to  meet  disposal  criteria  (e.g., 
PCBs)  would  be  repackaged  and  stored 
until  a  treatment  option  is  developed  or 
identified  and  evaluated  under  NEPA. 
The  AMWTP  facility  construction 
schedule  would  be  the  same  as  for  the 
Preferred  Altemative.  All  waste  that 
could  be  treated  to  meet  WIPP  WAC 
without  incineration  would  be  prepared 
for  shipment  to  WIPP.  Operation  of  the 
facility  would  continue  until  2015, 
when  DOE  expects  the  need  for  it  to 
end.  Under  this  altemative,  the  65,000 
cubic  meters  of  INEEL  waste  would  be 
non-thermally  treated.  Approximately 
23,000  to  29,000  cubic  meters  of  waste 
would  be  shipped  from  the  INEEL  for 
disposal  and  approximately  8,000  to 
14,000  cubic  meters  of  containerized 
waste  would  remain  in  storage 
indefinitely  at  the  RWMC. 

DOE  considers  this  altemative  to  be 
less  desirable  than  the  Preferred 
Altemative  because  it  would  not  result 
in  destruction  of  any  of  the  hazardous 
organic  components  of  the  waste  or  the 
P(^s,  and  some  waste  would  be  stored 
indefinitely  at  INEEL.  The  Non-Thermal 
Treatment  Ahemative  would  not  allow 
full  compliance  with  the  Settlement 
Agreement/ Consent  Order,  RCRA,  or 
with  the  INEEL  STP.  This  alternative 
would  not  be  consistent  with  DOE  long- 
range  plans  or  with  decisions  made  in 
the  1995  Record  of  Decision  regarding 
the  construction  at  INEEL  of  treatment 
facilities  necessary  to  comply  with  the 
FFCASTP. 

Treatment  and  Stomge  Altemative 

Under  this  altemative,  the  AMWTP 
construction  and  operation,  including 
the  treatment  processes  implemented, 
would  be  the  same  as  for  the  Preferred 
Altemative.  The  difference  is  that  the 
treated  waste  (approximately  30,000 
cubic  meters)  would  be  stored  at  the 
RWMC  rather  than  shipped  offsite  for 
disposal.  This  altemative  was  evaluated 
as  a  contingency  to  analyze  the  long- 
term  environmental  impacts  of  storing 
the  treated  waste  at  the  RWMC  in  the 
event  that  WIPP  or  another  appropriate 
offsite  facility  is  unable  to  receive  or 
dispose  of  INEEL  treated  waste.  Waste 


from  other  DOE  sites  could  still  come  to 
the  AMWTP  for  treatment.  In 
accordance  with  the  INEEL  STP,  such 
offsite  wastes  would  be  accepted  at  the 
AMWTP  facihty  for  treatment  and 
treated  waste  would  be  returned  to  the 
generator. 

The  Treatment  and  Storage 
Altemative  is  less  desirable  than  the 
Preferred  Altemative  because  (1)  it 
would  not  comply  with  the  Settlement 
Agreement/Consent  Order  (i.e.,  waste 
would  not  be  shipped  out  of  Idaho)  and 
(2)  it  is  not  consistent  with  DOE's  long- 
range  plans  to  dispose  of  this  waste. 

EnTironmentally  Preferable  Altemative 

In  identifying  the  Environmentally 
Preferable  Altemative,  DOE  considered 
both  near-term  and  long-term  human 
health  and  environmental  impacts. 
Certain  alternatives  would  result  in 
smaller  near-term  potential  impacts  but 
continued  potential  for  long-term 
impacts,  while  other  alternatives  would 
result  in  larger  near-term  potential 
impacts  but  smaller  long-term  potential 
impacts. 

The  AMWTP  EIS  analyzed  a  number 
of  potential  environmental  impacts, 
including  those  to  human  health,  air 
and  water,  ecological  resources, 
enviroiunental  justice,  land  use,  and  site 
infrastructure  imder  each  of  the 
alternatives.  The  analysis  showed  little 
difference  in  potential  impacts  among 
the  alternatives  analyzed.  Nonetheless, 
all  potential  impacts  identified  were 
considered  in  EKDE's  decision,  and  in 
the  identification  of  the 
Environmentally  Preferable  Altemative. 

For  the  projected  30-year  period  of 
AMWTP  facility  operations  analyzed  in 
the  EIS,  the  short-term  potential 
environmental  impacts  of  the  action 
alternatives  would  be  slightly  greater 
than  the  No  Action  Altemative.  In  the 
long-term,  the  potential  impacts  to 
health  and  the  enviroimient  would  be 
the  greatest  under  the  No  Action 
Altemative.  Over  the  long-term  wastes 
could  be  released  to  the  environment  if 
the  storage  containers  degrade. 
Additionally,  it  is  reasonable  to  expect 
that  some  treatment  or  preparation  for 
disposal  will  still  be  needed  at  some 
time  in  the  future,  and  the  risks 
associated  with  long-term  storage  and 
the  loss  of  institutional  control  remain. 

The  Preferred  Altemative  and  the 
Treatment  and  Storage  Altemative 
would  result  in  the  largest  (although 
small)  potential  near-term  impacts  to  air 
quality,  public  health  and  worker  risk. 
Both  the  Preferred  Altemative  and  the 
Treatment  and  Storage  Altemative 
would  render  all  the  waste  suitable  for 
disposal  at  WIPP  or  another  appropriate 
facility.  The  Preferred  Altemative 
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would  result  in  the  least  potential  long- 
term  impacts  to  the  local  environment 
because  the  treated  waste  would  leave 
thelNEEL. 

The  Non-Thennal  Treatment 
Alternative  would  result  in  smaller 
near-term  potential  impacts  to  air 
quality  tlum  the  Preferred  Alternative 
and  the  Treatment  and  Storage 
Alternative,  but  more  than  the  No 
Action  Alternative.  Under  the  Non- 
Thermal  Treatment  Alternative,  there 
would  be  less  potential  health  risk  over 
the  short  term,  but  a  portion  of  the 
RCRA  waste  (i.e.,  hazardous  organic 
wastes)  and  all  of  the  PC6  waste  would 
remain  in  storage  at  the  INEEL 
indefinitely.  The  long-term  potential 
impacts  of  indefinite  storage  under  the 
Non-Thermal  Treatment  Alternative  are 
smaller  than  the  No  Action  Alternative 
but  larger  than  the  Preferred  Alternative. 
If  the  wastes  were  not  isolated  from  the 
environment  in  a  disposal  facility,  they 
could  enter  the  environment  and  impact 
public  health  and  the  environment  via 
the  air  or  groundwater  pathways. 

hi  conclusion,  the  potential  short- 
term  environmental  impacts  from  any  of 
the  action  alternatives  are  small.  The 
Preferred  Alternative  results  in  the  least 
long-term  potential  impacts  and  is  the 
only  alternative  that  meets  all  regulatory 
and  legal  commitments,  hi  addition,  the 
Preferred  Alternative  is  also  consistent 
with  DOE's  long-range  plans  to  dispose 
of  this  waste.  DOE  therefore  believes 
that  the  Preferred  Alternative  is  the 
Environmentally  Preferable  Alternative. 

Nfitigation 

DOE  is  committed  to  operating  the 
INEEL  in  compliance  with  all  applicable 
laws,  regiilations,  executive  orders, 
departmental  orders,  permits  and 
compliance  agreements.  Volume  1, 
Section  5.19  of  the  AMWTP  EIS 
presents  an  overview  of  the  mitigation 
measures  that  will  be  taken  to  minimize 
the  risks  associated  with  the 
construction  and  operation  of  the 
proposed  AMWTP  facility  (e.g., 
watering  of  soil  for  dust  control,  strong 
"Stop  Work"  stipulations  Ln  the  event 
that  cultural  resources  or  human 
remains  are  discovered,  and  runoff 
control).  DOE  considers  these  to  be 
routine  mitigation  measures  that  do  not 
require  a  mitigation  action  plan  to  be 
prepared  (see  10  CFR  1021.331(a)). 

Decision 

DOE  selects  the  Preferred  Alternative 
of  the  AMWTP  EIS  (construct  and 
operate  an  AMWTP  facility  at  the  INEEL 
in  accordance  with  DOE's  contract  with 
BNFL  Inc).  DOE  will  ti^at  65.000  cubic 
meters  of  INEEL  waste  for  offsite 
disposal  and  could  treat  up  to  120,000 


cubic  meters  of  additional  waste  from 
the  INEEL  or  other  DOE  sites. 

DOE  anticipates  that  construction  of 
the  AMWTP  facility  will  begin  during 
the  1999  construction  season.  Under  the 
Settlement  Agreement/Consent  Order, 
construction  of  the  AMWTP  facility  will 
be  completed  by  December  31,  2002, 
and  operation  of  the  facility  will  begin 
by  March  31,  2003. 

The  AMWTP  treatment  contract 
requires  65  percent  volume  reduction 
and  compliance  with  RCRA  LDR 
standards,  TSCA  requirements,  and  the 
WIPP  WAC,  as  applicable.  The  facility 
and  equipment  will  be  capable  of 
processing  up  to  85,000  cubic  meters  of 
waste  in  the  first  13  years  of  operation. 
The  Preferred  Alternative  as  analyzed  in 
the  EIS  includes  the  treatment  processes 
of  supercompaction, 
macroencapsulation,  incineration,  and 
microencapsulation.  The  potential 
exists  that  not  all  of  these  treatment 
processes  will  be  used  because  future 
changes  in  disposal  requirements  might 
necessitate  changes  in  treatment 
processes,  with  resulting  modifications 
to  contract  specifications.  Other  changes 
or  substitutions  to  the  proposed 
processes  may  occur,  provided  the 
performance  requirements  specified  in 
the  contract  are  met.  For  example, 
although  vitrification  originally  was 
analyzed  in  the  EIS  for  the  treatment  of 
incinerator  ash,  it  is  no  longer  being 
considered  as  a  treatment  process.  Any 
proposed  substitution  or  major  change 
in  a  treatment  process  would  be 
evaluated  where  appropriate  under 
NEPA. 

DOE  made  this  decision  after 
considering  the  following  factors 
associated  with  the  Preferred 
Alternative: 

•  public  comments  on  the  EIS; 

•  a  small  potential  for  short-term 
environmental  impacts; 

•  a  waste  form  that  will  be  ready  for 
disposal  at  WIPP  or  another  appropriate 
disposal  facility; 

•  if  WIPP  or  another  appropriate 
disposal  facility  is  unable  to  receive  and 
dispose  of  INEEL  waste,  the  treated 
waste  will  be  in  a  form  that  would 
minimize  potential  impacts  to  the 
public  and  the  environment  during 
storage; 

•  consistency  with  DOE  policy  and 
previous  decisions; 

•  compliance  with  negotiated 
agreements  and  commitments  (e.g. 
Settlement  Agreement/Consent  Order) 
and  regulatory  requirements  under 
RCRA  and  TSCA; 

•  smallest  long-term  potential 
impacts  from  continued  management  of 
this  waste; 


•  cost  effectiveness  as  shown  in  the 
AMWTP  EIS  Alternatives  Cost  Study; 
and 

•  use  of  commercially  available, 
proven  technologies. 

After  consideration  of  all  relevant 
information  and  data,  DOE  has  decided 
to  implement  the  Preferred  Alternative. 

Issued  in  Washington,  D.C.  this  22nd  day 
of  Marcti  1999. 

JaflMs  M.  OweoiMr, 

Acting  Assistant  Secretary  for  Environmental 
Management. 

[FR  Doc.  99-^606  Filed  4-6-99;  8:45  am] 

BHJJNG  COOE  6450-01-P 


DEPARTMENT  OF  ENERGY 

FMtoral  Energy  RegMtatory 
CotmnisskMn 


[Docket  No.  EC99-57-000] 

AES  Eastern  Energy,  LP.,  AEE  2, 
L.L.C.;  Notice  of  FWng 

April  1. 1999. 

Take  notice  that  on  March  26, 1999, 
AES  Eastern  Energy,  L.P.  and  AEE  2, 
.  L.L.C.  tendered  for  filing  an  application 
under  Section  203  of  the  Federal  Power 
Act  for  authorization  to  further  transfer 
certain  jurisdictional  facilities 
associated  with  the  sale  of  two  of  six 
coal-fired  plants  located  in  New  York 
State  and  currentiy  owned  by  NGE 
Generation,  Inc.  The  two  plants  will  be 
transferred  to  a  wholly-owned 
subsidiary  of  AES  Eastern  Energy,  L.P., 
AEE  2,  L.L.C.,  rather  than  held  by  it 
directly,  as  previously  authorized  by  the 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
April  8, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  paity 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
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www.ferc.fed.us/online/runs.htm  (call 

202-20&-2222  for  assistance). 

Linwood  A.  Watson, 

Acting  Secretary. 

[FR  Doc.  99-8520  Filed  4-6-99;  8:45  am] 

BIUJNQ  CODE  e717-0f-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EC98-40-000;  ER96-2770- 
000;  and  ER98-2786-000] 

American  Electric  Power  Company  and 
Central  and  South  West  Corporation; 
Notice  of  Informal  Settlement 
Conference 

April  1, 1999. 

Take  Notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  commencing  at  9:00 
a.m.  on  Tuesday,  April  13, 1999  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  for  the  purpose 
of  exploring  the  possible  settlement  in 
the  above-referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  James  A:  Pepper  at  (202)  208- 
0556,  Charles  F.  Reusch  at  (202)  208- 
0401,  Edith  A.  Gihnore  at  (202)  208- 
2158,  or  Gary  D.  Levenson  at  (202)  208- 
1210. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-8522  Filed  4-6-99;  8:45  am] 

BIUING  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-408-026] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Refund  Report 

April  1. 1999. 

Take  notice  that  on  March  22, 1999, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
its  Refund  Report  made  to  comply  with 
the  November  22, 1996  Settlement  in 
Docket  No.  RP95-408,  et  al.  as  approved 
by  the  Commission  on  April  17, 1997. 


On  February  20, 1999,  Columbia 
made  refunds,  as  billing  credits,  in  the 
amoimt  of  $137,801.69.  The  credits 
represent  a  deferred  tax  refund  based  on 
the  sale  of  certain  gathering  facilities  to 
Coliunbia  Natiual  Resources.  These 
refunds  were  made  pursuant  to 
Stipulation  II,  Article  m.  Section  G(2)  of 
the  Settlement. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
•  Regulations.  All  such  protests  must  be 
filed  on  or  before  April  8, 1999.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-20&-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-8525  Filed  4-6-99;  8:45  am] 
BUJNQ  COO*  sni-m-ti 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-373-016] 

Koch  Gateway  Pipeline  Company; 
Notice  of  HIing  of  Refund  Report 

April  1. 1999. 

Take  notice  that  on  March  29, 1999, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  its  Refund 
Report  and  supporting  nairative  in 
accordance  with  the  Commission's 
Order  issued  in  Docket  No.  RP97-373 
on  August  3, 1998,  84  FERC  1 61,142 
(1998). 

The  August  3, 1998  order  directed 
Koch  to  refund  to  customers  charged  a 
rate  in  excess  of  the  maximimi 
settlement  rates  during  the  period 
December  1, 1997  through  August  31, 
1998. 

Koch  states  that  copies  of  the  filing 
have  been  served  upon  all  reflected 
customers,  state  commissions  and  all 
parties  on  the  official  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 


filed  on  or  before  April  8, 1999.  Protests 
will  be  considered  by  the  Conunission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-8526  Filed  4-6-99;  8:45  am] 
BUJNG  CODE  •n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9e-404-004] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Compliance 
niing 

April  1, 1999. 

Take  notice  that  on  March  29.1999, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  Gas  Tariff.  Third  Revised 
Volmne  No.  1.  the  following  revised 
tariff  sheets  to  become  effective  March 
17, 1999: 

2nd  Sub  Third  Rev.  Sheet  No.  99 
3rd  Sub  Original  Sheet  No.  99A 
3rd  Sub  Original  Sheet  No.  99B 
3rd  Sub  Original  Sheet  No.  99C 
3rd  Sub  Original  Sheet  No.  99D 
3rd  Sub  Original  Sheet  No.  99E 
Substitute  Original  Sheet  No.  99F 
Substitute  Original  Sheet  No.  99G 

MRT  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Order  Accepting  Tariff 
Sheets,  Subject  to  Conditions,  and 
Denying  Rehearing  issued  on  March  16, 
1999.  These  tariff  sheets  set  forth  the 
method  MRT  will  use  to  allocate  firm 
capacity  that  become  available  for 
subscription  on  MRT's  system. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's 
customers  and  to  the  state  commissions 
of  Arkansas.  Illinois,  and  Missouri. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
v/ill  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceedings. 

Copies  of  this  fiUng  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  9»-8527  Filed  4-6-99;  8:45  amj 

MLUNO  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  SA99-16-000] 

TTm  Montana  Power  Company;  Notice 
of  Petition  for  Adjustment  and  Rate 
Ejection 

April  1, 1999. 

Take  notice  that  on  March  19, 1999, 
The  Montana  Power  Company  (MPC) 
filed  a  petition  for  adjustment  and 
notice  of  rate  election  pursuant  to 
Section  284.123(b)(l)(ii)  of  the 
Commission's  regulations.  MPC  requests 
waiver  of  the  rate  petition  filing 
required  by  the  Commission's 
November  3, 1997  order  [81  FERC 
161,156  (1997)],  and  permission  to 
switch  from  its  Commission-approved 
rate  for  Section  311  intemiptible 
transportation  (IT)  service  to  its  city-gate 
rate  of  $0.2480  per  Dkt  for  comparable 
IT  service. 

MPC  is  a  Hinshaw  pipeline  organized 
under  the  laws  of  the  State  of  Montana 
and  subject  to  the  jurisdiction  of  the 
Montana  Public  Service  Commission. 
Montana  states  that  is  request  to  use  a 
state-approved  rate  for  interstate  IT 
service  is  consistent  with  its  current  use 
of  a  city-gate  rate  for  Section  311  firm 
transportation  and  intemiptible  storage 
services. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procediu«s.  All  such 
motions  or  protests  must  be  filed  with 
the  Secretary  of  the  Commission  on  or 
before  April  15, 1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection.  This  filing  may  be  viewed 

on  the  web  at  http://www.ferc.fed.us/ 

online/rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-8528  Filed  4-^-99;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-276-000] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Bianlcet 
Authorization 

April  1, 1999. 

Take  notice  that  on  March  29, 1999, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP9^2  76-000  a  request 
pursuant  to  sections  157.205,  157.212, 
and  157.216,  of  the  Commission's 
Regidations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212,  157.216)  for 
authorization  to  upgrade  an  existing 
delivery  point  in  Steams  Coxmty, 
Miimesota  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  Section  7  of  the 
Natm^  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://wAvw.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Northern  states  that  it  proposes  to 
upgrade  the  delivery  point  to 
accommodate  natural  gas  deliveries  to 
Northern  States  Power — Minnesota 
(NSP-MN)  under  currently  effective 
throughput  service  agreements. 
Northern  states  that  NSP-MN  has 
requested  the  upgrade  of  the  existing 
delivery  point  to  provide  increased 
natural  gas  service  to  the  St.  Cloud  #2 
town  border  station  to  meet  1999  Peak 
Day  2000  requirements.  Northern  states 
that  the  estimated  incremental  volumes 
proposed  to  be  delivered  to  NSP-MN  at 
the  delivery  point  is  807  MMBtu  on  a 
peak  day  and  254,347  MMBtu  on  an 
annual  basis.  Northern  states  that  the 
estimated  cost  to  upgrade  the  delivery 
point  is  $24,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 


Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-8523  Filed  4-6-99;  8:45  am] 

BILLING  CODE  S717-01-W 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-277-000] 

Northwest  Pipeline  Corporation;  Notics 
of  Application 

April  1, 1999. 

Take  notice  that  on  March  30, 1999, 
Northwest  Pipeline  Corporation 
(Applicant),  295  Chipeta  Way,  Salt  Lake 
City,  Utah,  84158,  filed  in  Docket  No. 
CP99-2  77-000  an  application  pursuant 
to  Sections  7(b)  and  7(c)  of  the  Natural 
Gas  Act,  as  amended,  and  Subpart  F  of 
the  Regulations  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
thereunder,  for  permission  and  approval 
to:  (1)  Construct  and  operate  2,200  feet 
of  relocated  26-inch  mainline  and  the 
permanent  operation  of  an  emergency 
mainline  block  valve  located  near  North 
Bonneville,  Skamania  Coimty, 
Washington;  and  (2)  abandon  in  place 
approximately  1,391  feet  of  the  replaced 
26-inch  mainline,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Applicant  states  that  the  total 
estimated  cost  to  construct  the  proposed 
facilities  and  abandon  the  replaced 
&cilities  is  approximately  $2,636,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April  8, 
1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
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Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natxual  Gas 
Act  and  th^  Commission's  Rides  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  this  application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  and  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  the  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  motion  believes  that 
a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  diUy 
given. 

Under  the  procediire  herein  provide 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-8519  Filed  4-6-99;  8:45  am] 
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UNITED  STATES  OF  AMERICA 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  ER9»-54(M)01 ,  et  iri.] 

Pacific  Gas  and  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

March  30. 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER99-540-001) 

Take  notice  that  on  March  25, 1999, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  an 
amendment  between  PG&E,  Western 
Area  Power  Administration  (Western) 
and  the  United  States  of  America, 
Department  of  Energy,  Oakland 
Operations  Office  (DOE/OAK) 
(collectively,  Parties),  called 
"Amendment  to  the  Settlement  for 
Power  Delivery  to  the  United  States 
Department  of  Energy  Laboratories" 
■  (Amendment). 

On  November  6, 1998,  PG&E 
submitted  the  "Settlement  Agreement 
for  Power  Delivery  to  the  United  States 
Department  of  Energy  Laboratories" 


(Agreement)  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  for 
filing  and  acceptance.  In  a  January  13, 
1999  letter  (Compliance  Letter)  the 
FERC  directed  PG&E  to,  within  15  days, 
revise  the  Agreement  by  "remov[ing]  the 
retail  rate  adders  and  the  charge  for 
local  distribution  services".  The  Parties 
sought  and  were  granted  two  extensions 
to  file  the  Compliance  letter  revisions. 
This  Amendment  is  intended  to 
implement  the  Compliance  Letter 
revisions. 

Copies  of  this  filing  have  been  served 
upon  DOE/OAK,  Western  and  the 
California  Public  Utilities  Commission. 

Comment  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Elwood  Marketing,  LLC 

[Docket  No.  ER99-1465-0011 

Take  notice  that  on  March  25, 1999, 
Elwood  Marketing,  LLC  tendered  for 
filing  a  revised  code  of  conduct  in 
compliance  with  the  order  issued  by  the 
Commission  on  March  12, 1999  in  Uie 
above  captioned  docket.  Elwood 
Marketing,  LLC,  86  FERC  1  61,269 
(1999). 

Comment  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Illinois  Power  Company 

[Docket  No.  ER99-165O-0O0J 

Take  notice  that  on  March  25, 1999, 
Illinois  Power  Company  tendered  for 
filing  a  response  to  the  deficiency  letter 
issueid  by  die  Director,  Division  of  Rate 
Applications,  Office  of  Electric  Power 
Regulation  in  this  docket  on  March  22, 
1999. 

Comment  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Avista  Corporation 

[Docket  No.  ER99-2253-000] 

Take  notice  that  on  March  25, 1999, 
Avista  Corporation,  tendered  for  filing 
with  the  Federal  Energy  Regidatory 
Commission  pursuant  to  18  CFR  Section 
35.13,  an  executed  Mutual  Netting 
Agreement  allowing  for  arrangements  of 
amounts  which  become  due  and  owing 
to  one  Party  to  be  set  off  against 
amounts  which  are  due  and  owing  to 
the  other  Party  with  American  Electric 
Power. 

Avista  Corporation  requests  waiver  of 
the  prior  notice  requirement  and 
requests  an  effective  date  of  March  1, 
1999. 

Comment  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  UAE  Lowell  Power  LLC 

[Docket  No.  ER99-2255-000] 

Take  notice  that  on  March  25, 1999, 
UAE  Lowell  Power  LLC  (ULP),  tendered 
for  filing  an  application  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  ULP's  FERC  Electric 
Rate  Schedule  No.  2  to  be  effective  on 
May  1,  1999,  or  on  the  date  ULP's 
acquisition  of  the  UAE  Lowell  Power 
Facility,  a  generation  facility  in 
Massachusetts  closes. 

Under  its  Rate  Schedide  No.  2,  ULP 
intends  to  sell  ancillary  services 
generated  by  the  Facility  into  the 
NEPOOL  ancillary  services  markets. 

Comment  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Mereau  Manufacturing  Corporation 

[Docket  No.  ER99-2 2  56-000] 

Take  notice  that  on  March  25, 1999, 
Moreau  Manufacturing  Corporation 
tendered  for  filing  an  amendment  to  its 
Unit  Power  Sales  agreement  with 
Niagara  Mohawk  Power  Corporation. 

Comment  date:  April  14,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southwest  Powrer  Pool 

[Docket  No.  ER99-225  7-000] 

Take  notice  that  on  March  25, 1999. 
Southwest  Power  Pool  (SPP),  tendered 
for  filing  an  Agreement  for  Capacity  and 
Energy  Services  in  Southwest  Power 
Pool  (Agreement). 

SPP  states  that  the  Agreement  is 
intended  to  allow  each  party  to  the 
Agreement  to  call  on  other  parties  to 
provide  capacity  and  energy  when 
needed. 

SPP  requests  waiver  of  the  60  days 
notice  requirement  of  Section  35.3  of 
the  Commission's  Regulation,  18  CFR 
35.3,  to  allow  an  effective  date  of  May 
1, 1999.  for  the  filing. 

Comment  date:  April  14, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER99-2258-000] 

Take  notice  that  on  March  25. 1999. 
Niagara  Mohawk  Power  Corporation 
tendered  for  filing  notice  that  effective 
the  March  15. 1999.  Rate  Schedule 
FERC  No.  184,  effective  date  January  1. 
1988,  and  filed  with  the  Federal  Energy 
Regulatory  Commission  by  Niagara 
Mohawk  Power  Corporation  is  to  be 
canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  Moreau 
Manufacturing  Corporation  and  Finch, 
Pruyn  &  Company,  Incorporated. 
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Comment  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Select  Energy,  Inc. 

[Docket  No.  ER99-2259-000) 

Take  notice  that  on  March  25, 1999, 
Select  Energy,  Inc.  (Select),  tendered  for 
filing  a  long-term  market  based 
wholesale  power  contract  with 
Georgetown  Municipal  Light 
Department,  pursuant  to  Select's 
market-based  rate  authorization. 

Select  requests  an  effective  date  of 
March  1, 1999. 

Copies  of  the  filing  were  served  upon 
Georgetown  Municipal  Light 
Department  and  the  Massachusetts 
Department  of  Telecommunications  and 
Energy. 

(Comment  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Arizona  Public  Service  Company 

(Docket  No.  ER99-2260-0001 

Take  notice  that  on  March  25, 1999, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  Umbrella  Service 
Agreements  to  provide  Short-Term  Firm 
Point-to-Point  Transmission  Service  to 
PG&E  Energy  Trading — Power,  L.P.,  and 
Short-Term  Firm  and  Non-Firm  Point- 
to-Point  Transmission  Service  to  Mieco, 
Inc.,  under  APS'  Open  Access 
Transmission  Tariff. 

A  copy  of  this  filing  has  been  served 
on  PG*E  Energy  Trading— Power.  L.P., 
Mieco,  Inc.,  and  the  Arizona 
Corporation  Commission. 

Comment  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Consolidated  Edison  Company  Of 
New  York,  Inc. 

[Docket  No.  ER99-2261-0001 

Take  notice  that  on  March  25, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to 
PP&L  Energy  Marketing  Center  (PPScL). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
PP&L. 

Comment  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Consolidated  Edison  Company  Of 
New  York,  Inc. 

[Docket  No.  ER99-2262-00001 

Take  notice  that  on  March  25, 1999 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 


firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to  the 
New  York  Power  Authority  (NYPA). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPA. 

Comment  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.    • 

13.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER99-2263-0001 

Take  notice  that  on  March  25, 1999, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
electric  service  agreements  under  its 
Market  Rate  Sales  Tariff  (FERC  Electric 
Tariff,  Original  Volimie  No.  8)  and  its 
Coordination  Sales  Tariff  (FERC  Electric 
Tariff,  Original  Volume  No.  2)  with 
DukeSolutions,  Inc. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  March  24, 
1999,  to  allow  for  economic 
transactions. 

Copies  of  the  filing  have  been  served 
on  DukeSolutions,  Inc.,  the  Michigan 
Public  Service  Commission,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Conunent  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-2264-000] 

Take  notice  that  on  March  25, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  its  affiliates,  The 
Connecticut  Light  and  Power  Company, 
Western  Massachusetts  Electric 
Company,  Holyoke  Water  Power 
Company,  Holyoke  Power  and  Electric 
Company,  and  Public  Service  Company 
of  New  Hampshire,  tendered  for  filing  a 
Service  Agreement  with  H.Q.  Energy 
Services  (U.S.)  Inc.,  under  the  NU 
System  Companies'  Sale  for  Resale, 
Tariff  No.  7. 

NUSCO  requests  an  effective  date  of 
March  25, 1999,  or  such  other  earliest 
date  as  permitted  by  the  Commission. 

NUSCO  states  that  a  copy  of  this  filing 
was  mailed  to  HQ  Energy  Services  (U.S.) 
Inc. 

Comment  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Central  Illinois  Light  Company 

[Docket  No.  ER99-2265-000J 

Take  notice  that  on  March  25, 1999, 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street,  Peoria,  Illinois 
61602,  tendered  for  filing  with  the 
Commission  a  substitute  Index  of  Point- 
To-Point  Transmission  Service 
Customers  imder  its  Open  Access 


Transmission  Tariff  and  service 
agreements  with  three  new  customers, 
PG&E  Energy  Trading-Power,  L.P., 
Alliant  Energy  Industrial  Services,  Inc., 
and  DukeSolutions,  Inc. 

CILCO  requested  an  effective  date  of 
March  22, 1999. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Moreau  Manufacturing  Corporation 

[Docket  No.  ER99-2 266-000] 

Take  notice  that  on  March  25, 1999, 
Moreau  Manufacturing  Corporation 
tendered  for  filing  an  amendment  to  its 
Unit  Power  Sales  agreement  with 
Niagara  Mohawk  Power  Corporation. 

Moreau  requests  waiver  of  the 
requirement  for  sixty  days  advance 
notice  and  a  retroactive  effective  date  of 
January  1, 1988. 

Comment  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER99-2 267-000] 

Take  notice  that  on  March  25, 1999, 
Public  Service  Company  of  New  Mexico 
(PNM),  tendered  for  filing  executed 
service  agreements,  for  point-to-point 
transmission  service  imder  the  terms  of 
PNM's  Open  Access  Transmission 
Service  Tariff,  with  Colorado  River 
Storage  Project  Customer  Service  Center 
of  Western  Area  Power  Administration 
(2  agreements,  dated  March  23, 1999,  for 
Non-Firm  and  Short-Term  Firm 
Service). 

PNM's  filing  is  available  for  public 
inspection  at  its  offices  in  Albuquerque, 
New  Mexico. 

Comment  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Monongahela  Power  Company,  The 
Potomac  Edison  Company  and  West 
Penn  Power  Company  (Allegheny 
Power) 

[Docket  No.  ER99-2 2  70-000) 

Take  notice  that  on  March  25, 1999, 
Monongahela  Power  Company,  The 
Potomac  Edison  Company  and  West 
Penn  Power  Company  (Allegheny  • 
Power),  tendered  for  filing  unexecuted 
network  integration  transmission 
service  and  network  operating 
agreements  for  Monongahela  Power 
Company's  wholesale  customers  the 
City  of  Philippi,  Harrison  Rural 
Electrification  Association  and  the  City 
of  New  Martinsville. 
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The  effective  date  for  each  agreement 
corresponds  to  the  dates  authorized  by 
the  Commission  in  Docket  No.  ER99r- 
1141-000. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Avista  Corporation 

[Docket  No.  ER99-2254-000) 

Take  notice  that  on  March  25, 1999, 
Avista  Corporation  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  Section 
35.13,  an  executed  Mutual  Netting 
Agreement  allowing  for  arrangements  of 
amounts  which  become  due  and  owing 
to  one  Party  to  be  set  off  against 
amoimts  which  are  due  and  owing  to 
the  other  Party  with  Merchant  Energy 
Group  of  the  Americas,  Inc. 

Avista  Corporation  requests  waiver  of 
the  prior  notice  requirement  and 
requests  an  effective  date  of  March  1 , 
1999. 

Ck}mment  date:  April  14, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  shoiild  be  filed  on  or  before  the 
comment  date.  Protests  wiU  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/runs.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers 
Secretary. 
[FR  Doc.  99-8583  Filed  4-6-99;  8:45  am] 

BOJJNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9»-241-000] 

ANR  Pipeline  Company;  Notice  of 
Intent  To  Prepare  in  Environmental 
Assessment  for  the  Project  and 
Request  for  Comments  on 
Environmental  Issues 

April  1,  1999. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Conunission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Wisconsin  Expansion  Project 
Construction  and  operation  of  facilities 
by  ANR  Pipeline  Company  (ANR)  in 
Kendall  and  McHenry  Counties,  Illinois 
and  Waupaca  and  Rock  Coimties, 
Wisconsin.^  These  facilities  would 
consist  of  about  3.11  miles  of  16-inch 
and  42-inch-diameter  pipeline,  and 
23,000  horsepower  (hp)  of  compression. 
This  EA  will  be  used  by  the 
Commission  in  its  decisionmaking 
process  to  determine  whether  the 
projects  is  in  the  public  convenience 
and  necessity.  The  application  and 
other  supplemental  filings  in  this  docket 
are  available  for  viewing  on  the  FERC 
Internet  website  (wv^r.ferc.fed.us). 
Click  on  the  "RIMS"  link,  select 
"Docket  #"  from  the  RIMS  Menu,  and 
follow  the  instructions. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  bom  the 
CIPS  menu,  and  follow  the  instructions. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  any  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreements. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  it  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  A  fact  sheet  addressing  a  niunber 
of  typically  asked  questions,  including 
the  use  of  eminent  domain,  is  attached 
to  this  notice  as  appendix  1.^ 


Summary  of  the  Proposed  Proiect 

ANR  want  to  install  certain  additional 
loop  pipeline  and  expand  the  capacity 
of  its  facilities  in  Illinois  and  Wisconsin 
to  increase  its  transmission  capacity  by 
up  to  194  million  Decatherms  per  day 
of  natural  gas  between  the  ANR  Joliet 
Hub  and  its  Wisconsin  market  area. 
ANR  seeks  authority  to  construct  and 
operate: 

•  About  3.0  miles  of  42-inch-diameter 
pipeline  loop  at  its  Michigan  Leg  South 
System  in  Kendall  County,  Illinois; 

•  Two  10,000-horsepower  (ph) 
compressor  units  at  its  existing 
Woodstock  Compressor  Station  in 
McHenry  Coimty,  Illinois; 

•  One  1,500-hp  compressor  unit  at  its 
existing  Weyauwega  Compressor  Station 
in  Waupaca  Coimty,  Wisconsin; 

•  About  0.11  mile  of  16-inch- 
diameter  pipeline  from  the  Weyauwega 
Compressor  Station  to  ANR's  Marinette 
Jimction  tap  site  on  its  existing  24-inch- 
diameter  mainline  in  Waupaca  County, 
Wisconsin;  and 

•  One  1,500-hp  compressor  tmit  at  its 
existing  Janesville  Compressor  Station 
in  Rock  Coimty,  Wisconsin  and  minor 
related  facilities. 

The  location  of  the  project  facilities  is 
shown  in  appendix  1.^ 

Land  Requirement  for  Constructioii 

Construction  of  the  proposed  facilities 
would  require  about  57.4  acres  of  land. 
Following  construction,  about  42.9  acres 
would  be  maintained  as  permanent 
right-of-way.  The  remaining  14.5  acres 
of  land  would  be  restored  and  allowed 
to  revert  to  its  former  use.  All 
construction  at  ANR's  Woodstock 
Compressor  Station  in  McHenry  County, 
Illinois  and  its  Janesville  Compressor 
Station  in  Rock  County,  Wisconsin 
would  occur  within  each  locations'  20- 
acre  site. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 


>  ANR's  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 


^  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Kegister.  Copies  are 
available  from  the  Commission's  Public  Reference 
aiid  Files  Maintenance  Branch.  888  First  Street, 
N.E..  Washington.  DC.  20426,  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 
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Intent,  the  Commission  requests  public 
comments  on  tfie  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constitutents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Air  quality  and  noise 

•  Land  use 

•  Endangered  and  threatened  species 

•  Public  safety 

•  Cultiiral  resources 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  projects,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resomt:e 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  State, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  conmient  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  on  page  4  of  this  notice. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  the  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
ANR.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Two  federally  listed  endangered  or 
threatened  species  may  occur  in  the 
proposed  project  area. 

•  Noise  levels  around  the  compressor 
stations  would  increase. 

•  Effects  of  construction  and 
operation  of  the  proposed  facilities  on 
near-by  residences. 


Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concems  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal,  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  conunents,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  Room  lA,  Washington, 
DC  20416; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Enviroimiental 
Review  and  Compliance  Branch,  PR- 
11.1; 

•  Reference  Docket  No.  CP99-241- 
000;  and 

•  Mail  your  coooments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  May  3,  1999. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filing  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3).  Only 
interveners  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

You  do  not  need  intervenor  status  to 
have  yoxii  environmental  comments 
considered.  Additional  information 
about  the  proposed  project  is  available 
fi-om  Mr.  Paul  McKee  of  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  For  assistance  with 
access  to  RIMS,  the  RIMS  helpline  can 
be  reached  at  (202)  208-2222.  Access  to 
the  texts  of  formal  documents  issued  by 


the  Commission  with  regard  to  this 
docket,  such  as  orders  and  notices,  is 
also  available  on  the  FERC  website 
using  the  "CIPS"  link.  For  assistance 
with  access  to  CIPS,  the  CIPS  helpline 
can  be  reached  at  (202)  208-2474. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-8521  Filed  4-6-99;  8:45  am] 

BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Profect  No.  1991-<X)9,  Idaho] 

City  of  Bonners  Ferry;  Notice  of 
Availability  of  Rnal  Enyironmentai 
Assessment 

April  1, 1999. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
Moyie  River  Hydroelectric  Project.  The 
project  is  located  near  Moyie  Springs,  in 
Boundary  County,  Idaho. 

On  September  15, 1998,  the 
Commission  staff  issued  a  draft 
environmental  assessment  (DEA)  for  the 
project  and  requested  that  comments  be 
filed  with  the  Commission  within  30 
days.  Comments  on  the  DEA  were  filed 
and  are  addressed  in  the  final 
enviroimiental  assessment  (FEA)  for  the 
project. 

The  FEA  contains  the  staffs  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  concludes  that 
licensing  the  project,  with  appropriate 
enviroimiental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

Copies  of  the  FEA  are  avmlable  for 
review  in  the  Public  Reference  Room, 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street,  NE.,  Washington,  DC 
20426.  The  EA  may  also  be  viewed  on 
the  web  at  http://www.ferc.fed.us/ 
online/rims. htm  (please  call  (202)  208- 
2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-8585  Filed  4-6-99;  8:45  am] 
BKJJNG  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

Notice  of  Scoping  Meetlnga  and  SHe 
VMt  and  Soliciting  Scoping  Commenta 

April  1. 1999. 

Take  notice  that  the  folloMring 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Major  New 
License. 

b.  Pro;ertiVo.:P-2661-012. 

c.  Date  filed:  September  24, 1998. 

d.  Applicant:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project:  Hat  Creek 
Hydroelectric  Project. 

f.  Location:  On  Hat  Creek  in  Shasta 
County,  California.  About  6.57  acres  of 
the  project  occupy  lands  of  the  U.S. 
Forest  Service,  Shasta  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Terry 
Morfbrd,  Manager,  Hydro  Generation, 
Pacific  Gas  and  Electric  Company,  P.O. 
Box  770000,  NllC,  San  Francisco, 
California  94177,  (415)  973-4603. 

i.  FERC  Ck)ntact:  David  Turner, 
David.Tumer©FERC.FED.US,  (202) 
219-2844. 

j.  Deadline  for  filing  scoping 
comments:  Jtme  7, 1999: 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedines  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particiilar  resource  agency,  they  must 
also  serve  a  copy  of  the  dociunent  on 
that  resource  agency. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Project:  The  run-of- 
river  project  consists  of  two 
developments:  Hat  Creek  No.  1  and  Hat 
Creek  No.  2. 

Hat  Creek  No.  1  consists  ot  (1)  A  12- 
fbot-high,  231-foot-long  concrete 
buttress  overflow  diversion  dam 
impoimding  a  13-acre  reservoir  at  a 
water  sur&ce  elevation  of  3,188  feet 
(referred  to  as  Cassel  Pond);  (2)  a  2,270- 
foot-long,  9-foot-deep,  30-foot- wide 


canal  with  a  hydraulic  capacity  of  about 
600  cfs;  (3)  a  14-foot-high,  750-foot-loiig 
shotcreted  earthfill  forebay  vdth  an 
overflow  spillway,  having  a  siirface  area 
of  about  2  acres;  (4)  a  1 ,600-foot-long, 
riveted  steel  penstock  that  varies  in 
inside  diameter  from  12  feet  at  the 
intake  to  7  feet-six  inches  at  the 
powerhouse;  (5)  a  43  foot  by  56.5  foot 
reinforced  concrete  powerhouse 
containing  a  Francis/Vertical  shaft 
turbine  with  a  generating  capacity  of 
10,000  kilowatt  (kW). 

Hat  Creek  No.  2  consists  of:  (1)  Crystal 
Lake,  a  natinal  lake  with  a  surface  area 
of  115  acres  at  a  water  surface  elevation 
of  2,980  feet:  (2)  a  29-foot-high,  120- 
foot-long  concrete  gravity  overflow 
diversion  dam  impoimding  an  89-acre 
reservoir  at  a  water  surfece  elevation  of 
2,975  feet  (referred  to  as  Baum  Lake);  (3) 
a  4,520  foot-long,  7-foot-deep,  18-foot- 
wide  reinforced  concrete  flume,  with  a 
hydraulic  capacity  of  600  cfs;  (4)  a  414- 
foot-long  riveted  steel  penstock  with  an 
inside  diameter  varying  fitsm  14  feet  at 
the  intake  to  7  feet-six  inches  at  the 
powerhouse;  and  (5)  a  43  foot  by  56.5 
foot  reinforced  concrete  powerhouse 
containing  a  Francis/Vertical  shaft 
turbine  with  a  generating  capacity  of 
10,000  kW. 

m.  Locations  of  Application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Scoping  Process:  The  Commission 
intends  to  prepare  an  Environmental 
Assessment  (EA)  on  the  project  in 
accordance  the  National  Environmental 
Policy  Act.  The  EA  will  consider  both 
site-specific  and  cumulative 
environmental  impacts  and  reasonable 
alternatives  to  the  proposed  action. 

Scoping  Meetings 

The  Commission  will  hold  scoping 
meetings,  one  in  the  daytime  and  one  in 
the  evening,  to  help  us  identify  the 
scope  of  issues  to  be  addressed  in  the 
EA. 

The  daytime  scoping  meeting  will 
focus  on  resource  agency  concerns, 
while  the  evening  scoping  meeting  is 
primarily  for  public  input.  All 
interested  incfividuals,  organizations, 
and  agencies  are  invited  to  attend  one 
or  both  of  the  meetings,  and  to  assist  the 
staff  in  identifying  the  scope  of  the 
environmental  issues  that  should  be 
analyzed  in  the  EA.  The  times  and 


locations  of  these  meetings  are  as 
follows: 

Evening  Meeting 

Wednesday  May  5, 1999,  7:00  p.m.  until 
10:00  p.m.,  Bumey  Senior  Center, 
20635  Roff  Way,  Bumey,  California 
96013 

Daytime  Meeting 

Thursday,  May  6, 1999,  9  a.m.  until 
12:00  p.m..  Redding  Senior  Center, 
2290  Benton  Drive,  Redding, 
California  96003-2152 

To  help  focus  discussions,  we  will 
distribute  a  Scoping  Document  (SDl) 
outlining  the  subject  areas  to  be 
addressed  in  the  EA  to  the  parties  on  the 
Commission's  mailing  list.  Copies  of  the 
SDl  also  will  be  available  at  the  scoping 
meetings. 

Site  Visit 

The  applicant  and  Commission  staff 
will  conduct  a  project  site  visit  on 
Wednesday,  May  5, 1999.  We  will  meet 
at  the  Hat  Creek  No.  1  poweriiouse 
parking  lot  at  9  a.m. 

Directives 

At  the  scoping  meetings,  the  staff  will: 
(1)  summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  bom  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encoiuage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EA,  including  viewpoints  in  opposition 
to,  or  in  support  of,  the  staffs 
preliminary  views;  (4)  determine  the 
resource  issues  to  be  addressed  in  the 
EA;  and  (5)  identify  those  issues  that 
require  a  detailed  analysis,  as  well  as 
those  issues  that  do  not  require  a 
detailed  analysis. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission 
proceeding  on  the  project.  Individuals 
presenting  statements  at  the  meetings 
will  be  asked  to  sign  in  before  the 
meeting  starts  and  to  cleariy  identify 
themselves  for  the  record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-8524  Filed  4-6-99;  8:45  am] 
BtLLMQ  CODE  en7-01-M 
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DEPARTMEFJT  OF  ENERGY 

Federal  Energy  Regulatory 
ConunisakMi 

[ProjMt  No.  2494-002] 

Puget  Sound  Energy,  Inc.;  Notice  of 
Meeting 

April  1,  1999. 

A  meeting  will  be  convened  by  staff 
of  the  Office  of  Hydropower  Licensing 
on  April  23, 1999.  at  1:30  p.m.  EDT  at 
the  Commission's  Headquarters,  room 
62-26,  located  at  888  First  Street,  NE, 
Washington,  DC. 

By  letter  dated  March  26, 1999,  Puget 
Sound  Energy  requested  a  meeting  to 
provide  an  update  on  the  White  River 
collaborative  settlement  process  and 
provided  an  outline  of  issues  to  be 
discussed. 

We  will  not  discuss  issues  dealing 
with  the  pending  rehearing  of  the 
Commission's  December  19, 1997,  order 
issuing  license  for  the  project.  We  will 
restrict  discussion  primarily  to  process 
issues  related  to  setting  up  and 
conducting  a  collaborative  settlement 
process. 

If  a  federal  agency  wishes  to 
participate  by  teleconference,  they  need 
to  call  1-700-991-1854  and  enter  access 
code  25369.  A  non-federal  agency 
should  call  1-800-545-^387  and  an 
operator  will  answer.  They  wiU  need  to 
give  the  operator  the  conference 
identification  number:  M58619.  The 
operator  will  ask  them  for  their  name 
and  phone  nimiber.  The  AT&T 
conference  operator  will  then  call  them 
back  and  they  will  be  part  of  this 
conference  call. 

Any  person  wishing  to  attend  or 
needing  additional  information  shoiUd 
contact  John  Smith  at  (202)  219-2460  or 
e-mail  at  john.smith@ferc.fed.us. 
Linwood  A.  Watson,  )r., 
Acting  Secretary. 
[FR  Doc.  99-8584  Filed  4-6-99;  8:45  ami 

aiLLMG  CODE  a717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

EFm.-6320-6] 

Agency  Information  Collection 
Activitiee:  Continuing  Collection; 
Comment  Requeet;  neglstratlon  of 
Fuele  and  Fuel  Additives— Health- 
effects  Researcit  Requirements  for 
Manufacturers 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB): 
Registration  of  Fuels  and  Fuel 
Additives — Health-effects  Research 
Requirements  for  Manufacturers  (40 
CFR  part  79— Subpart  F)  (EPA  ICR 
Number  1696.03,  OMB  Control  Number 
2060-0297,  expiration  date:  7-31-99). 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soUciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  Jime  7, 1999. 
ADDRESSES:  Fuels  and  Energy  Division, 
Office  of  Mobile  Soiu'ces,  Office  of  Air 
and  Radiation,  Mail  Code  6406J,  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  20460.  A  paper  or 
electronic  copy  of  the  ICR  may  be 
obtained  without  charge  by  contacting 
the  person  listed  below. 
FOR  FURTHER  MTORMATION  CONTACT: 
James  W.  Caldwell,  (202)  564-9303,  fax: 
(202)  565-2085,  caldwell.jim@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Affected 
entities:  Entities  potentially  affected  by 
this  actien  are  those  which  manufacture 
or  import  gasoline  or  diesel  fuel,  or 
manuJFacture  or  import  an  additive  for 
gasoline  or  diesel  hiel. 

Title:  Registration  of  Fuels  and  Fuel 
Additives — ^Health-effects  Research 
Requirements  for  Manufacturers  (40 
CFR  part  79— Subpart  F),  OMB  Control 
Number  2060-0297,  EPA  ICR  Number 
1696.03,  Expiring:  7-31-99. 

Abstract:  In  accordance  with  the 
regxilations  at  40  CFR  part  79,  Subparts 
A,  B,  C,  and  D,  Registration  of  Fuels  and 
Fuel  Additives,  manufacturers 
(including  importers)  of  gasoline  and 
diesel  fuel,  and  manufacturers 
(including  importers)  of  additives  for 
gasoline  or  diesel  fuel,  are  required  to 
have  their  products  registered  by  EPA 
prior  to  their  introduction  into 
commerce.  Registration  involves 
providing  a  chemical  description  of  the 
fuel  or  additive,  and  certain  technical, 
marketing,  and  health-effects 
information.  The  development  of 
health-effects  data,  as  required  by  40 
CFR  part  79,  Subpart  F,  is  the  subject  of 
this  ICR.  The  information  collection 
reqmrements  for  Subparts  A  through  D, 
and  the  supplemental  notification 
requirement  of  Subpart  F  (indicating 
how  the  manufactiu'er  will  satisfy  the 
research  requirements)  are  covered  by  a 
separate  ICR  (EPA  ICR  Number  309.09, 
OMB  Control  Number  2060-1050).  The 


health-effects  information  will  be  used 
to  determine  if  there  are  any  products 
whose  evaporative  or  combustion 
emissions  pose  an  imieasonable  risk  to 
public  health,  thus  meriting  further 
investigation  and  potential  regtdation. 
This  information  is  required  for  specific 
groups  of  fuels  and  additives  as  defined 
in  the  regulations.  For  example,  all 
gasolines  and  gasoline  additives  which 
consist  of  only  carbon,  hydrogen, 
oxygen,  nitrogen,  and/or  sulphur,  and 
which  involve  a  gasoline  oxygen 
content  of  less  than  1.5  wei^t  percent, 
fall  into  a  "baseline"  group.  Oxygenates, 
such  as  ethanol  and  methyl  tertiary 
butyl  ether  (MTBE),  when  used  in 
gasoline  at  oxygen  levels  of  at  least  1.5 
weight  percent,  define  separate 
"nonbaseline"  groups  for  each 
oxygenate.  Additives  which  contain 
elements  other  than  carbon,  hydrogen, 
oxygen,  nitrogen,  and/or  sulphur  fall 
into  separate  "atypical"  groups.  There 
are  similar  grouping  requirements  for 
diesel  fuels  and  additives. 

Manufacturers  may  perform  the 
research  independently  or  may  join 
with  other  manufactiu^rs  to  share  in  the 
costs  for  each  applicable  group.  Several 
research  consortiums  (groups  of 
manufacturers)  have  been  formed.  The 
largest  consortium,  organized  by  the 
American  Petroleum  Institute  (API), 
represents  most  of  the  manufactiuers  of 
baseline  and  nonbaseline  gasolines, 
diesel  fuels,  and  additives.  The  research 
is  structured  into  three  tiers  of 
requirements  for  each  group.  Tier  1 
requires  an  emissions  characterization 
and  a  literature  search  for  information 
on  the  health  effects  of  those  emissions. 
Voluminous  Tier  1  data  were  submitted 
by  API  and  others  in  1997.  Tier  2 
requires  short-term  inhalation  exposures 
of  laboratory  animals  to  emissions  to 
screen  for  adverse  health  effects. 
Alternative  Tier  2  testing  can  be 
required  in  lieu  of  the  standard  Tier  2 
if  EPA  concludes  that  such  testing 
would  be  more  appropriate.  The  EPA 
reached  that  conclusion  with  respect  to 
gasoline  and  gasoline-oxygenate  blends, 
and  alternative  requirements  have  been 
established  for  the  API  consortium  for 
baseline  gasoline  and  six  gasoline- 
oxygenate  blends.  A  similar  situation 
exists  with  the  Ethyl  Corporation  and  its 
manganese  additive  MMT,  and 
alternative  requirements  have  been    ' 
proposed.  The  API  submitted  Tier  2 
data  for  diesel  in  1997.  Tier  3  provides 
for  follow-up  research,  if  necessary.  No 
Tier  3  requirements  have  been 
established,  and  it  is  unlikely  that  any 
will  be  during  the  next  three  years. 
Thus,  Tier  3  is  not  addressed  in  this 
ICR.  An  agency  may  not  conduct  or 
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sponsor,  and  a  person  is  not  reqviired  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  There  are 
approximately  200  fuel  manufacturers, 
700  additive  manufacturers,  600 
registered  fuels,  and  5500  registered 
additives.  Ehie  to  the  costs,  it  is  likely 
that  only  limited  additional  Tier  1 
research  will  be  done.  Future  fuels  and 
additives  will  almost  exclusively  be 
those  that  can  group  with  existing  Tier 
1  data,  and  likely  will  come  from 
manufacturers  that  have  already  paid  for 
the  Tier  1  research.  It  is  estimated  that 
new  Tier  1  research  will  cost  $0.5 
million  per  product,  and  that  there  will 
be  only  one  Tier  1  submission  over  the 
next  three  years.  Standard  Tier  2 
activity  also  will  be  very  limited.  The 
EPA  has  concluded  that  existing  data 
cover  standard  Tier  2  for  baseline  diesel. 
Baseline  gasoline,  the  six  major 
nonbaseline  gasoline  oxygenates,  and 
the  atypical  gasoline  additive  MMT,  are 
subject  to  alternative  Tier  2 
requirements.  It  is  estimated  that  new 
standard  Tier  2  research  will  cost  $1 
million  per  product,  and  that  there  will 
only  be  foiu*  standard  Tier  2 
submissions  over  the  next  three  years.  It 
is  estimated  that  the  alternative  Tier  2 
testing  for  gasoline  and  oxygenates  will 
cost  $15  ration  over  five  years.  It  is 
estimated  that  the  alternative  Tier  2 
testing  for  MK4T  will  cost  $10  million 
over  five  years.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
tnwintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 


This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  March  25. 1999. 
John  W.  Holley, 

Acting  Director,  Fuels  and  Energy  Division . 
[FR  Doc.  99-8632  Filed  4-6-99;  8:45  am) 

BILLING  CODE  6660-60-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6320-7] 

Agency  Information  Coltoetlon 
Activities:  Submlseion  for  OMB 
Review;  Comment  Request;  National 
Estuary  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  doctmient  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  National  Estuary  Program, 
EPA  ICR  Number  1500.04,  OMB  Control 
Number  2040-0138,  expiration  date: 
Jime  30, 1999.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  May  7, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Sandy  Farmer  at  EPA  by  phone 
at  (202)  260-2740,  by  email  at 
farmer.sandy@epamail.epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1500.04. 

SUPPLEMENTARY  INFORMATION:  Title: 
National  Estuary  Program  (OMB  Control 
No.  2040-0138;  EPA  ICR  No.  1500.04) 
expiring  6/30/99.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract  Annual  Workplans:  The 
National  Estuary  Program  (NEP) 
involves  collecting  information  from 


those  state  or  local  agencies  or 
nongovernmental  organizations  that 
receive  funds  imder  section  320  of  the 
Clean  Water  Act.  The  regulation 
requdring  this  information  is  found  at  40 
CFR  part  35.  Prospective  grant 
recipients  seek  funding  to  develop  or 
oversee  and  coordinate  implementation 
of  comprehensive  conservation  and 
management  plans  (CCMP)  for  estuaries 
of  national  significance.  In  order  to 
receive  funds,  grantees  must  submit  an 
annual  workplan  to  EPA.  The  workplan 
consists  of  two  parts:  (a)  progress  on 
projects  funded  previously;  and  (b)  new 
projects  proposed  with  dollar  amoimts 
and  completion  dates.  The  workplan  is 
reviewed  by  EPA  and  also  serves  as  the 
scope  of  work  for  the  grant  agreement 
EPA  also  uses  these  workplans  to  track 
performance  of  each  of  the  28  estuary 
programs  currently  in  the  NEP. 

Biennial  Reviews:  EPA  provides 
funding  to  NEPs  after  their  CCMPs  have 
been  approved  by  the  Administrator  if 
such  programs  demonstrate  adequate 
progress  in  implementing  their  CCMPs 
through  a  biennial  review  process. 
Biennial  reviews  are  used  to  determine 
progress  each  NEP  is  making  in 
implementing  its  CCMP  and  achieving 
environmental  results.  In  addition  to 
evaluating  progress,  the  results  are  used 
to  identify  areas  of  weakness  each  NEP 
should  address  for  long-term  success  in 
protecting  and  restoring  their  estuaries. 
EPA  will  also  compile  successful  tools 
and  approaches  as  well  as  lessons 
learned  from  all  biennial  reviews  to 
transfer  to  the  NEPs  and  other 
watershed  programs.  For  this  ICR  cycle, 
biennial  reviews  will  be  required  of  the 
first  17  NEPs  in  FY1999  and  the  first  21 
NEPs  in  FY2001.  Biennial  reviews  are 
required  in  addition  to  annual 
workplans. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  dociunent 
required  imder  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  12/23/ 
98  (63  FR  71115);  no  comments  were 
received. 

Burden  Statement  The  annual  public 
recording  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  100  hours  per 
response  for  annual  workplans  and  250 
hours  per  response  for  biennial  review. 
Burden  means  the  total  time,  effort  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain  or  disclose 
or  provide  information  to  or  for  a 
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Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  state 
or  local  governments  or 
nongovernmental  organizations. 

Estimated  Number  of  Respondents: 
28. 

Frequency  of  Response:  annual 
workplans;  biennial  reviews. 

Estimated  Total  Annual  Hour  Burden: 
5,967  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1500.04  and 
OMB  Control  No.  2040-0138  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OP  Regulatory 

hiformation  Division  (2137),  401  M 

Street,  SW,  Washington,  DC  20460; 
and 
Office  of  Information  and  Regidatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for  the 

EPA.  725  17th  Street,  NW. 

Washington,  DC  20503. 

Dated:  March  31, 1999. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
(FR  Doc.  99-8633  Filed  4-6-99;  8:45  am] 
BILUNG  6S60-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPfMWSBS;  FRL-6074-71 

Pesticides;  Policy  Issues  Related  to 
the  Food  Quality  Protection  Act 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  To  assure  that  EPA's  policies 
related  to  implementing  the  Food 
Quality  Protection  Act  (FQPA)  are 


transparent  and  open  to  public 
participation,  EPA  is  soliciting 
comments  on  a  draft  policy  paper 
entiUed  "Choosing  a  Percentile  of  Acute 
Dietary  Exposure  as  a  Threshold  of 
Regidatory  Concern."  This  notice  is  the 
seventh  in  a  series  concerning  science 
policy  documents  related  to  FQPA  and 
developed  through  the  Tolerance 
Reassessment  Advisory  Committee 
(TRAC). 

DATES:  Written  comments  for  this  policy 
paper,  identified  by  docket  control 
nvunber  OPP-00593,  should  be 
submitted  by  June  7, 1999. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section  of  this  document. 
FOR  FURTHER  INFORHATKW  CONTACT: 
Kathleen  Martin,  Environmental 
Protection  Agency  (7509C).  401  M  St., 
SW.,  Washington,  DC  20460.  Telephone 
number:  (703)  308-2857,  fax:  703-305- 
5147,  and  e-mail  address: 
martin.kathleen@epa.gov. 

SUPPLEMENTARY  INFORMATKM: 
I.  General  Information 

A.  Does  This  Notice  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  notice  if  you  manufacture  or 
formulate  pesticides.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categories 

NAICS 

Examples  of 
potentially  af- 
fected entities 

Pesticide  pro- 
ducers 

32532 

Pesticide 
manufactur- 
ers 

Pesticide  for- 
mulators 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  could  also  be  affected. 
If  available,  the  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  notice  affects  certain 
entities.  If  you  have  any  questions 
regarding  the  applicability  of  this 
announcement  to  you,  consult  the 
person  listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section  of 
this  docimient. 


B.  How  Can  I  Get  Additional 
Information  or  Copies  of  This  Document 
or  Other  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient  and 
the  science  policy  paper  at  http:// 
www.epa.gov/pesticides/.  On  the  Office 
of  Pesticide  Program  Home  Page  select 
"TRAC"  and  then  look  up  the  entry  for 
this  docimient.  You  can  also  go  directiy 
to  the  listings  at  the  EPA  Home  Page  at 
the  Federal  Register  —  Environmental 
Documents  entry  for  this  document 
under  "Laws  and  Regulations"  (http:// 
www.epa.gov/fedrgstr/)  to  obtain  this 
notice  and  the  science  policy  paper. 

2.  Fax  on  Demand.  You  may  request 
to  receive  a  faxed  copy  of  this 
document,  as  well  as  supporting 
information,  by  using  a  f^phone  to  call 
(202)  401-0527  and  selecting  item  6034. 
You  may  also  follow  the  automated 
menu. 

3.  In  person  or  by  phone.  If  you  have 
any  questions  or  need  additional 
information  about  this  action,  you  may 
contact  the  person  identified  in  the 
"FOR  FURTHER  INFORMATION 
CONTACT"  section  of  this  document.  In 
addition,  the  official  record  for  the 
science  policy  paper  listed  in  the 
"SUMMARY"  section  of  this  document, 
including  the  public  version,  has  been 
established  under  docket  control 
number  OPP-00593  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  each  record,  including 
printed,  paper  versions  of  any  electronic 
comments,  which  does  not  include  any 
information  claimed  as  Confidential 
Business  Information  (CBI),  is  available 
for  inspection  in  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Public  Information  and 
Records  Integrity  Branch  telephone 
number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Subniit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person  or  electronically.  Be 
sure  to  include  docket  control  number 
OPP-00593  in  your  correspondence. 

1.  By  mail.  Submit  written  comments 
to:  Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
written  comments  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
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Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  opp-docket@epa.gov.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  Submit 
electronic  comments  as  an  ASCH  file, 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Ckimments 
and  data  will  also  be  accepted  on 
standard  computer  disks  in  WordPerfect 
5.1/6.1  or  ASCn  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number.  Electronic  comments  on  this 
notice  may  also  be  filed  online  at  many 
Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI 
Information  That  I  Want  to  Submit  to 
the  Agency? 

You  may  claim  information  that  you 
submit  in  response  to  this  document  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI,  ' 
please  call  the  Public  Information  and 
Records  Integrity  Branch  telephone 
niunber  is  (703)  305-5805. 

E.  What  Should  I  Consider  As  I  Prepare 
My  Comments  for  EPA? 

EPA  invites  you  to  provide  your 
views  on  the  various  draft  science 
policy  papers,  new  approaches  we  have 
not  considered,  the  potential  impacts  of 
the  various  options  (including  possible 
unintended  consequences),  cind  any 
data  or  information  that  you  would  like 
the  Agency  to  consider.  You  may  find 
the  following  suggestions  helpful  for 
preparing  yoiu'  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  solid  technical  information 
and/or  data  to  support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate. 

5.  Indicate  what  you  support,  as  well 
as  what  you  disagree  with. 

6.  Provide  specific  examples  to 
illustrate  your  concerns. 


7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  At  the  beginning  of  your  comments 
(e.g.,  as  part  of  the  "Subject"  heading), 
be  sure  to  properly  identify  the 
document  you  are  commenting  on.  You 
can  do  this  by  providing  the  docket 
control  number  assigned  to  the  notice, 
along  with  the  name,  date,  and  Federal 
Register  citation. 

n.  Background 

On  August  3, 1996,  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  was 
signed  into  law.  Effective  upon 
signature,  the  FQPA  significantly 

amended  the  Federal  Insecticide^ 

Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Among  other 
changes,  FQPA  established  a  stringent 
health-based  standard  ("a  reasonable 
certainty  of  no  harm")  for  pesticide 
residues  in  foods  to  assure  protection 
from  unacceptable  pesticide  exposure; 
provided  heightened  health  protections 
for  in&nts  and  children  from  pesticide 
risks;  required  expedited  review  of  new, 
safer  pesticides;  created  incentives  for 
the  development  and  maintenance  of 
effective  crop  protection  tools  for 
farmers;  required  reassessment  of 
existing  tolerances  over  a  10-year 
period;  and  required  periodic  re- 
evaluation  of  pesticide  registrations  and 
tolerances  to  ensure  that  scientific  data 
supporting  pesticide  registrations  will 
remain  up-to-date  in  the  future. 

Subsequently,  the  Agency  established 
the  Food  Safety  Advisory  Committee 
(FSAC)  as  a  subcommittee  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT)  to  assist  in  soliciting  input 
from  stakeholders  and  to  provide  input 
to  EPA  on  some  of  the  broad  policy 
choices  facing  the  Agency  and  on 
strategic  direction  for  the  Office  of 
Pesticide  Programs.  The  Agency  has 
used  the  interim  approaches  developed 
through  discussions  with  FSAC  to  make 
regulatory  decisions  that  met  FQPA's 
standard,  but  that  could  be  revisited  if 
additional  information  became  available 
or  as  the  science  evolved.  As  EPA's 
approach  to  implementing  the  scientific 
provisions  of  FQPA  has  evolved,  the 
Agency  has  sought  independent  review 
and  public  participation,  often  through 
presentation  of  many  of  the  science 
poUcy  issues  to  the  FIFRA  Scientific 
Advisory  Panel  (SAP),  a  group  of 
independent,  outside  experts  who 
provide  peer  review  and  scientific 
advice  to  Office  of  Pesticide  Programs 
(OPP). 

In  addition,  as  directed  by  Vice 
President  Albert  Gore,  EPA  has  been 


working  vrith  the  U.S.  Department  of 
Agricultxire  (USDA)  and  another 
subcommittee  of  NACEPT,  the 
Tolerance  Reassessment  Advisory 
Committee  (TRAC),  chaired  by  the  EPA 
Deputy  Administrator  and  the  USDA 
Deputy  Secretary,  to  address  FQPA 
issues  and  implementation.  TRAC 
comprises  more  than  50  representatives 
of  affected  user,  producer,  consumer, 
public  health,  environmental,  states  and 
other  interested  groups.  The  TRAC  has 
met  five  times  as  a  full  committee  from 
May  27  throi^  September  16, 1998. 

tlie  Agency  has  been  working  with 
the  TRAC  to  ensure  that  its  science 
policies,  risk  assessments  of  individual 
pesticides,  and  process  for  decision 
making  are  transparent  and  open  to 
public  participation.  An  important 
product  of  these  consultations  with 
TRAC  is  the  development  of  a 
framework  for  addressing  key  science 
policy  issues.  The  Agency  decided  that 
the  FQPA  implementation  process  and 
related  policies  would  benefit  from 
initiating  notice  and  comment  on  the 
major  science  policy  issues. 

The  TRAC  identified  nine  science 
policy  issue  areas  they  believe  were  key 
to  implementation  of  FQPA  and 
tolerance  reassessment.  The  framework 
calls  for  EPA  to  provide  one  or  more 
documents  for  comment  on  each  of  the 
nine  issues  by  announcing  their 
availability  in  the  Federal  Register. 

In  accordance  with  the  framework 
described  in  a  separate  notice  published 
in  the  Federal  Register  of  October  29, 
1998  (63  FR  58038)  (FRL-6041-5),  EPA 
has  been  issuing  a  series  of  draft 
documents  concerning  nine  science 
policy  issues  identified  by  the  TRAC 
related  to  the  implementation  of  FQPA 
This  notice  announces  the  availability 
of  one  of  those  draft  documents  as 
identified  in  Unit  I.C.  of  this  document. 

m.  Summary  of  Draft  Paper 

EPA  is  responsible  for  regiilating  the 
natiue  and  amount  of  pesticide  residues 
in  food  under  FFDCA.  FFDCA  section 
408  authorizes  EPA  to  set  a  tolerance  or 
an  exemption  from  the  requirement,  of  a 
tolerance  if  the  Agency  determines  that 
the  residues  would  be  "safe."  The 
Agency  performs  various  types  of  risk 
assessments  to  evaluate  the  safety  of 
pesticides  in  food,  including  analyses  to 
determine  the  nature  and  the  amoimts 
of  pesticides  that  people  might  be 
exposed  to  over  a  single  day.  This  paper 
discusses  how  EPA  applies  the  statutory 
safety  standard  to  acute  dietary  risk 
assessments. 

The  Environmental  Protection 
Agency's  Office  of  Pesticide  Programs 
has  previously  annoimced  that,  on  an 
interim  basis,  it  intends  to  regulate 
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pesticides  at  the  99.9th  percentile  of  the 
distribution  of  estimated  acute  dietary 
exposures  when  probabilistic 
assessment  techniques  are  used  to 
model  the  distribution.  EPA  will 
compare  this  percentile  of  estimated 
exposure  to  the  Population  Adjusted 
Dose  (PAD),  a  value  that  reflects  an 
amount  of  a  pesticide  to  which  a  person 
may  safely  be  exposed  in  one  day.  This 
draft  science  policy  paper  describes 
OPP's  interim  policy,  concerns  that 
have  been  raised  about  it,  associated 
public  hecdth  issues,  and  OPP's  plans 
for  further  evaluation  and 
implementation.  This  policy  has  broad 
applicability  to  many  pesticides  and 
potentially  significant  impact  on  the 
assessment  of  these  pesticides. 
Moreover,  a  niunber  of  concerns  and 
issues  have  been  raised  about  the 
policy.  Therefore,  the  Agency  is  seeking 
public  comment  so  that  OPP  policy  is 
transparent  and  that  the  views  of  ail 
interested  parties  are  considered. 

OPP's  interim  position  with  respect  to 
assessing  and  regulating  the  food  uses  of 
pesticides,  when  using  a  probabilistic 
method  of  estimating  acute  dietary 
exposure,  is  as  follows: 

If  the  99.9th  percentile  of  acute  dietary 
exposure  (together  with  exposure  bom  other 
non-dietary,  non-occupational  sources),  as 
estimated  by  probabilistic  (e.g.,  Monte  Carlo) 
analysis,  is  equal  to  or  less  than  the 
Population  Adjusted  Dose  (PAD)  for  the 
pesticide.  OPP  will  determine  that  the  safety 
standard  of  FFDCA  sec.  408(B)(2)(A)  is  met 
with  respect  to  acute  dietary  risk.  However, 
if  the  analysis  indicates  that  exposure  at  the 
99.9th  percentile  exceeds  the  PAD,  OPP  will 
conduct  a  sensitivity  analysis  to  determine  to 
what  extent  the  estimated  exposures  at  the 
high-end  percentiles  may  be  affected  by 
unusually  high  food  constimption  or  residue 
values.  To  the  extent  that  one  or  a  few  values 
hom  the  input  data  sets  seem  to  "drive"  the 
exposure  estimates  at  the  high  end  of 
exposiue,  OPP  will  consider  whether  these 
values  are  representative  and  should  be  used 
as  the  primary  basis  for  regulatory  decision 
making.  The  Office  will  also  examine  the 
consequence  of  removing  such  high-end  food 
consumption  or  residue  values  when 
estimating  the  99.9th  percentile  of  exposure. 

The  first  section  of  this  paper 
provides  an  overview  of  OPP's  present 
practice  and  interim  policy  for  acute 
dietary  risk  assessment.  It  describes  the 
statutory,  regulatory  and  policy 
framework  for  this  interim  policy,  as 
well  as  prior  reviews  and  comments.  In 
addition,  this  section  provides 
backgroimd  information  on  dietary  risk 
assessment  in  general  and  explains  how 
the  previous  system  (DRES-Dietary  Risk 
Evaluation  System)  and  the  current 
system  (DEEM-Dietary  Exposure 
Estimating  Model)  work,  as  well  as  what 
input  data  sources  are  used  and  how. 


The  second  section  addresses  some  of 
the  specific  issues  and  concerns  raised 
about  regulating  at  the  99.9th  percentile. 
One  issue  is  whether  the  nature  of  the 
databases  available  (i.e.,  robustness, 
adequacy,  etc.)  should  preclude  the  use 
of  the  99.9th  percentile  for  regulatory 
purposes  since  some  consider  the 
uncertainties  associated  with  this 
threshold  of  concern  to  be  too  great. 
Examples  of  data  used  are  USDA's  food 
consmnption  survey  data,  registrant 
crop  field  trials,  USDA  Pesticide  Data 
Program  (PDP)  data,  FDA  monitoring 
data,  market  basket  surveys,  etc.  Other 
issues  include  the  treatment  of  data 
"outliers,"  representativeness  and 
adequacy  of  the  databases,  and  the 
impact  of  Agency  default  values  on 
exposure  estimates.  Concerns,  therefore, 
exist  about  whether  the  estimates  of  the 
99.9th  percentile  of  exposure  are 
sufficiently  representative  of  actual 
exposure  to  be  meaningful.  This  paper 
summarizes  these  concerns  and  invites 
comment  on  them. 

The  third  section  addresses  the  issue 
of  protectiveness  of  the  99.9th 
percentile  with  respect  to  the  general 
public  health.  One  view  is  that 
regulating  at  the  99.9th  percentile  is 
insufficiently  conservative  because  very 
large  nimibers  of  people  could  be 
exposed  every  day  to  pesticide  intakes 
which  are  estimated  to  exceed  the 
Agency's  "level  of  concern."  This 
section  also  explores  the  contrary  view 
that  the  interim  policy  is  over-protective 
because  of  the  conservative  assumptions 
used  in  the  estimation  methods  and  the 
retention  of  potentially  uruepresentative 
values  in  the  data  base.  The  section 
discusses  as  well  as  the  view  that, 
whether  it  over-  or  imder-estimates 
actual  exposure,  the  99.9th  percentile  is 
simply  too  uncertain  to  be  used  in  risk 
management  decisions.  This  section 
also  explains  that  OPP  considers  a 
nimiber  of  factors  in  considering  which 
percentile  to  use:  The  size  of  the 
exposed  population  and  the  proportion 
that  might  receive  daily  doses  above  the 
benchmark  of  safety,  the  aRfD;  the  level 
of  confidence  OPP  has  in  its  exposure 
estimates;  and  the  extent  to  which  such 
estimates  may  overstate  potential 
exposure  because  they  incorporate 
conservative  assvunptions  or  rely  on 
atypical  and  unrealistic  data.  Further,  to 
the  extent  understood,  OPP  considers  by 
how  much  individual  exposiues  would 
be  estimated  to  exceed  the  aRfD. 
Finally,  the  OPP  takes  into  accoimt  the 
degree  of  public  health  protection 
incorporated  into  the  determination  of 
die  aRfD. 

The  fourth  section  addresses  the  areas 
in  which  OPP  and  USDA  propose  to 
collaborate  in  performing  furtiier 


exploratory  analysis  with  the  DEEM 
software  and  the  99.9th  percentile  issue. 

The  fifth  and  sixth  sections  list 
questions  and  issues  on  which  the 
Agency  would  most  like  commenters  to 
focus  and  respond,  and  provide  a  list  of 
the  documents  referenced  in  this  paper, 
respectively. 

"The  Appendix,  entitied  "Primer  on 
Interpretation  of  Exposure  Distribution 
Curves,"  is  a  "plain  English"  guide  to 
Monte  Carlo  analysis  and  how  to 
interpret  results  from  it. 

IV.  Questions/Issues  for  Conunent 

While  comments  are  invited  on  any 
aspect  of  the  draft  paper,  EPA  is 
particularly  interested  in  comments  on 
the  following  questions  and  issues. 

1.  What  are  tne  appropriate  statistical 
techniques  for  characterizing  the 
imcertainty  at  the  high  end  of  the 
distribution  of  probabilistic  exposure 
assessments?  At  what  point  does  an 
exposure  estimate  become  so  uncertain 
that  it  would  be  inappropriate  to  use  the 
estimate  in  regulatory  decision  making? 
How  does  imcertainty  about  one  or 
more  high-end  values  in  a  data  set  affect 
the  reliability  of  the  output  of 
probabilistic  models  using  that  data  set 
as  an  input? 

2.  Regarding  the  Agency's  current 
methodology  for  performing  Monte 
Carlo  analyses,  at  what  percentile  of 
estimated  exposure  is  it  appropriate  for 
the  Agency  to  establish  its  threshold  of 
concern?  99.99th,  99.9th,  99th.  95th,  or 
some  other  percentile?  What  are  the 
reasons  for  recommending  that 
percentile?  How  should  the 
characteristics  of  the  data  sets  used  as 
input  to  the  assessment  (e.g.,  the  type  of 
residue  data,  field  trials  vs.  PDP 
monitoring  data)  affect  the  choice  of  a 
percentile  exposure  for  OPP's  threshold 
of  concern? 

3.  If  OPP  chooses  to  set  its  threshold 
of  concern  lower  than  the  99.9th 
percentile,  should  any  other  steps,  such 
as  the  application  of  an  additional  safety 
factor,  be  employed  to  assure  that  the 
statutory  safety  standard  is  satisfied? 

.  4.  Some  advocate  a  "sliding 
regulatory  scale"  with  more  serious 
toxic  effects  regulated  at  higher 
thresholds;  they  contend  that  such  an 
approach  would  explicitly  acknowledge 
all  aspects  of  the  risk  management 
decision  and  incorporate  the  nature  of 
the  toxic  effects  and  the  built-in 
conservatism  on  the  hazard 
identification  and  dose  response  side  of 
the  equation.  Instead  of  regulating  at 
only  a  single  percentile  for  all 
toxicological  effects  (regardless  of 
severity),  should  the  Agency  regulate 
pesticides  at  a  variety  of  percentiles, 
depending  upon  the  toxic  effect 
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observed?  For  example,  would  a  lower 
threshold  of  regulation  (perhaps  the 
98th  percentile)  be  warranted  for  fully- 
reversible  effects  (such  as  mild  anemia) 
or  would  a  more  stringent  threshold 
(perhaps  the  99.9th  percentile  or  higher) 
be  justified  for  severe,  non-reversible 
effects  (e.g.,  birth  defects)?  Finally, 
should  the  Agency  regulate  pesticides  at 
different  percentiles  according  to  the 
nature  and  size  of  the  subpopulation 
groups  (i.e.,  use  the  99.9th  percentile  for 
larger  groups  and  another  percentile  for 
smaller  groups)? 

5.  How  should  "outliers"  be 
identified  for  food  consiunption  data 
sets?  For  residue  data  sets?  When  an 
"outlier"  is  identified,  how  should  the 
data  point  be  handled  in  generating 
probabilistic  exposure  estimates? 

6.  If  OPP  conducts  a  Critical  Exposure 
Contribution  (CEC)  analysis,  and 
excludes  one  or  more  data  points 
because  they  appear  to  drive  the  high- 
end  estimates  of  exposiue,  should  OPP 
perform  an  additional  CEC  analysis  on 
any  revised  estimate  of  the  exposure 
distribution? 

7.  Should  OPP's  probabilistic 
assessments  attempt  to  reflect  variability 
in  human  sensitivity  to  toxic  efiiBcts,  as 
suggested  by  the  FIFRA  Scientific 
Advisory  Panel?  If  so,  how  should  this 
be  done? 

V.  Policies  Not  Rules 

The  draft  policy  document  discussed 
in  this  notice  is  intended  to  provide 
guidance  to  EPA  personnel  and 
decision-makers,  and  to  the  public.  As 
a  guidance  dociunent  and  not  a  rule,  the 
policy  in  this  guidance  is  not  binding  on 
either  EPA  or  any  outside  parties. 
Although  this  guidance  provides  a 
starting  point  for  EPA  risk  assessments, 
EPA  wdll  depart  from  its  policy  where 
the  facts  or  ciraimstances  warrant.  In 
such  cases,  EPA  will  explain  why  a 
different  course  was  taken.  Similarly, 
outside  parties  remain  bee  to  assert  that 
a  policy  is  not  appropriate  for  a  specific 
pesticide  or  that  the  circumstances 
surrounding  a  specific  risk  assessment 
demonstrate  that  a  policy  should  be 
abandoned. 

EPA  has  stated  in  this  notice  that  it 
will  make  available  revised  guidance 
after  consideration  of  public  comment. 
Public  conunent  is  not  being  solicited 
for  the  purpose  of  converting  any  policy 
document  into  a  binding  rule.  EPA  will 
not  be  codifying  this  policy  in  the  Code 
of  Federal  Regulations.  EPA  is  soliciting 
public  comment  so  that  it  can  make 
fully  informed  decisions  regarding  the 
content  of  each  guidance  document. 

The  "revised"  guidance  will  not  be 
imalterable.  Once  a  "revised"  guidance 
document  is  issued,  EPA  will  continue 


to  treat  it  as  guidance,  not  a  rule. 
Accordingly,  on  a  case-by-case  basis 
EPA  will  decide  whether  it  is 
appropriate  to  depart  from  the  guidance 
or  to  modify  the  overall  approach  in  the 
guidance.  In  the  course  of  inviting 
comment  on  each  guidance  document, 
EPA  would  welcome  comments  that 
specifically  address  how  a  guidance 
docimient  can  be  structiired  so  that  it 
provides  meaningful  guidance  without 
imposing  binding  requirements. 

VI.  Contents  of  Docket 

Docimient  that  are  referenced  in  this 
notice  will  be  inserted  in  the  docket 
under  the  docket  control  number  "OPP- 
00593."  In  addition,  the  docimients 
referenced  in  the  framework  notice, 
which  published  in  the  Federal  Register 
on  October  29, 1998  (63  FR  58038)  have 
also  been  inserted  in  the  docket  under 
docket  control  number  OPP-00557. 

Listof  Subiects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  pesticides 
and  pests. 

Dated:  April  1, 1999. 

Susan  H.  Wajrland, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

(FR  Doc.  99-8636  Filed  4-6-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-867;  FRL-606»-8] 

AgrEvo  USA  Company;  Cry9C  Plant- 
Pesticides;  Notice  of  Rling  of  Pesticide 
Petition 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  amendment  of  a 
regulation  to  exempt  from  the 
requirement  of  a  tolerance  residues  of 
plant-pesticides  Bacillus  thuringiensis 
subsp.  tolworthi  Cry9C  and  the  genetic 
material  necessary  for  the  production  of 
this  protein  in  or  on  all  raw  agricultural 
commodities. 

DATES:  Comments,  identified  by  the 
docket  control  nimiber  PF-667,  must  be 
received  on  or  before  May  7, 1999. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Information  and  Records 
Integrity  Branch,  Public  Information  and 
Services  Divison  (7502C),  Office  of 
Pesticides  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 


Washington,  DC  20460.  In  person  bring 
comments  to:  Rm.  119,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  nmrking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  119  at  the  address 
given  above,  &t>m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATK>N  CONTACT:  By 
mail:  Mike  Mendelsohn,  Regulatory 
Action  Leader,  Biopesticides  and 
Pollution  Prevention  Division,  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  9th  floor.  Crystal  Mall  *2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
22202,  telephone  (703)  308-8715;  e- 
mail:mendelsohn.mikeQ 
epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  as  follows 
proposing  the  establishment  and/or 
amendment  of  regtilations  for  residues 
of  a  certain  pesticide  chemical  in  or  on 
all  raw  agricultural  commodities  under 
section  408  of  the  Federal  Food,  Drug, 
and  Comestic  Act  (FFDCA),  21  U.S.C. 
346a.  EPA  has  determined  that  this 
petition  contain  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2);  however.  EPA  has  not 
fully  evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  of  filing 
under  docket  control  number  PF-867 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
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include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  TJie  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
dociunent. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  enoyption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
formal.  All  conunents  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  niunber  (insert 
docket  nimiber)  and  appropriate 
petition  number.  Electronic  comments 
on  this  notice  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

Authority:  21  U.S.C.  346a. 

List  of  Subjects 

Enviroimiental  protection, 
Agricultxu-al  commodities.  Food 
additives,  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  24, 1999. 

Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Petition  Summary 

Below  a  simimary  of  the  pesticide 
petition  is  printed.  The  summary  of  the 
petition  was  prepared  by  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

AgrEvo  USA  Company 

9F5050 

EPA  has  received  a  pesticide  petition 
9F5050  from  AgrEvo  USA  Company, 
Little  Centre  One,  2711  Centerville  Rd., 
Wilmington,  DE  19808,  proposing  the 
amendment  of  40  CFR  180.1192  to 
exempt  from  the  requirement  of  a 
tolerance  residues  of  the  plant- 
pesticides  Bacillus  thuringiensis 
subspecies  toliworthi  Cry9C  protein  and 
the  genetic  material  necessary  for  the 
production  of  this  protein  in  or  on  all 
raw  plant  agricultiiral  conunodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA).  21 
U.S.C.  346a(d). 


Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA,  as  amended,  AgrEvo  USA 
Company  has  submitted  the  following 
summary  of  information,  data,  and 
arguments  in  support  of  their  pesticide 
petition.  This  summary  was  prepared  by 
AgrEvo  USA  Company  and  EPA  has  not 
fully  evaluated  the  merits  of  the 
pesticide  petition.  The  stimmary  may 
have  been  edited  by  EPA  if  the 
terminology  used  was  unclear,  the 
stmunary  contained  extraneous 
material,  or  the  summary 
imintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  Name  and  Proposed  Use 
Practices 

Com  plants  have  been  protected  from 
lepidopteran  insect  pests  such  as 
European  com  borer  [Ostrinia  nubilalis 
(Huber)],  by  expressing  a  Cry9C  protein. 
The  Cry9C  protein  expressed  by  the 
com  plants  corresponds  to  the 
insecticidal  moiety  of  the  Cry9C  crystal 
protein  of  a  Bacillus  thuringiensis 
subsp.  tolworthi  strain.  The  Cry9C 
protein  poses  no  foreseeable  risks  to 
non-target  organisms,  including 
mammals,  birds  and  non-target  insects. 
Transgenic  com  plants,  expressing 
CryQC  protein,  represents  an  excellent 
addition  to  growers'  options  for  insect 
control  that  reduces  or  eliminates  the 
need  for  chemical  inputs  and  fits  well 
within  an  integrated  pest  management 
program. 

B.  Product  Identity/Chemistry 

The  crySC  gene,  was  isolated  from  the 
B.t.  tolworthi  strain,  truncated  and 
modified  before  it  was  stably  inserted 
into  com  plants.  The  tryptic  core  of  the 
microbially  produced  Ciy9C  delta- 
endotoxin  is  similar  to  the  Cry9C 
protein  found  in  event  CBH-351.  The 
Cry9C  protein  was  produced  and 
purified  from  a  bacterial  host,  for  the 
purposes  of  mammalian  toxicity  studies. 
Product  analysis  that  compared  the 
Cry9C  protein  from  the  two  sources 
included:  SDS-PAGE,  Western  blots,  N- 
terminal  amino  acid  sequencing, 
glycosylation  tests  (for  possible  post- 
translational  modifications)  and  insect 
bioassays. 

No  analytical  method  is  included 
since  this  petition  requests  an 
exemption  from  the  requirement  of  a 
tolerance. 

C.  Mammalian  Toxicological  Profile 

Bacillus  thuringiensis  proteins  have 
insecticidal  properties  and  have  been 
used  commercially  for  more  than  30 
years.  This  long  history  of  safe  use  is  the 
primary  reason  that  Bt  proteins  have 


been  chosen  as  the  basis  for  the  first 
insecticidal  plants  produced  by 
biotechnology.  Bt  mode-of-action  can  be 
divided  into  a  series  of  critical  steps: 
ingestion  by  the  insect,  specific  binding 
to  brush  border  membrane  receptors, 
membrane  insertion,  and  pore 
formation.  Bt  proteins  do  not  bind  or 
cause  any  other  effects  to  mammalian 
gut  membranes  thereby  displaying 
human  safety  properties.  The  Qy9C 
protein  mode-of-action  is  apparently 
similar  to  that  of  the  well  known  Ciyl A 
proteins.  Although  Bt  strains  have  been 
used  for  decades  as  sprayable  microbial 
products,  no  confirmed  cases  of  allergic 
reactions  have  been  documented, 
despite  dermal,  oral  and  inhalation 
exposures.  A  reference  to  this  is  made 
by  the  EPA  in  a  FR  notice,  dated  August 
16, 1995,  (60  FR  42443)(FRI^-4971-3). 

In  addition  to  the  safe  history  of  Bt 
proteins  outlined  above,  several  other 
studies  were  performed  to  provide 
evidence  for  mammalian  safety  of  the 
Cry9C  protein.  An  acute  toxicological 
study  was  performed  vdth  mice,  which 
demonstrated  that  the  Cry9C  protein 
had  an  LD50  >3,760  mg/kg.  A  test  for  in 
vitro  digestibility  imder  simulated 
gastric  conditions  showed  that  the 
Cry9C  protein  foimd  in  bacteria  and  the 
protein  produced  in  plants  was  stable 
for  4  hours  when  exposed  to  simulated 
gastric  juice.  An  amino  acid  sequence 
homology  search  performed  using  three 
different  data  banks  (against  135,867 
sequences)  only  found  homology  to 
other  related  Bt  proteins.  All  oAer 
proteins  in  the  data  bank  have  no  major 
stretches  of  sequence  homology, 
indicating  that  the  sequence  homology 
is  not  significant.  Therefore,  no 
homology  with  any  known  allergen  or 
protein  toxin  could  be  demonstrated. 

TTie  Cry9C  protein  or  metabolites  of 
the  protein  are  not  expected  to  interact 
vnth  the  immime  system,  the  endocrine 
system  or  to  have  any  carcinogenic 
activity  since  the  protein  sequence  does 
not  match  any  known  allergens, 
hormones  or  since  proteins,  in  general, 
are  not  known  to  be  carcinogenic. 

All  living  organisms  contain  DNA  and 
there  are  no  examples  of  nucleic  acids 
causing  any  toxicological  effects  from 
dietary  consumption.  The  genetic 
material  necessary  for  the  production  of 
the  Cry9C  protein  in  plants  includes  the 
genetic  construct  that  encodes  the 
Cry9C  protein  and  all  other  necessary 
genetic  elements  for  it's  expression. 
These  elements  include:  a  promoter, 
poly  linker  sequences,  leader  sequences 
and  terminators  and  none  of  which  are 
expected  to  cause  any  toxicological 
effects. 

Taken  together,  the  data  supports  the 
lack  of  mammalian  toxicological  effects 
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for  the  plant-pesticide  Bacillus 
thuringiensis  subsp.  tolworthi  Cry9C 
protein  and  the  genetic  material 
necessary  for  the  production  of  this 
protein  in  or  on  all  raw  plant 
agricultiiral  commodities. 

D.  Aggregate  Exposure 

Since  the  Cry9C  protein  is  expressed 
in  plant  tissues,  dermal  or  inhalation 
will  be  negligible  to  non-existent. 
Drinking  water  is  unlikely  to  be 
contaminated  with  Cry9C  protein  due  to 
the  rapid  degradation  of  plant  materials 
in  the  soil.  I^ocessed  plant  products 
may  allow  for  low  levels  of  exposure  to 
the  Qy9C  protein,  but  the  lack  of 
mammalian  toxicity  and  the  lack  of 
sequence  homology  to  known  toxins  or 
allergens,  has  already  been 
demonstrated. 

E.  Cumulative  Exposure 

The  unique  mode-of-action  of  Bt 
proteins  in  general,  coupled  with  the 
lack  of  mammalian  toxicity  for  the 
Cry9C  protein  provides  no  basis  for  the 
expectation  of  cumulative  exposure 
widi  other  compounds. 

F.  Safety  Determination 

Bt  microbial  pesticides  containing  Cry 
proteins  have  been  applied  for  more 
than  30  years  to  food  and  feed  crops 
consimied  by  the  U.S.  population.  There 
have  been  no  human  safety  problems 
attributed  to  Cry  proteins.  The  extensive 
mammalian  toxicity  studies  performed 
to  support  the  safety  of  Bacillus 
thuringiensis  -  containing  pesticides 
clearly  demonstrate  that  the  tested 
isolates  are  not  toxic  or  pathogenic 
(McClintock,  et  al.,  1995,  Pestic.  Sci. 
45:95-105).  The  lack  of  mammalian 
toxicity  or  allergenic  properties  of  the 
Qy9C  protein  provides  support  for  our 
request  of  an  exemption  from  the 
requirement  of  a  tolerance  set  forth  in 
this  petition.  Non-dietary  exposure  of 
infants,  children  or  the  US  popidation 
in  general,  to  the  Cry9C  protein 
expressed  in  plant  materials,  are  not 
expected  due  to  the  uses  of  this  product 
within  agricultural  settings. 

G.  Existing  Tolerances 

An  exemption  from  the  requirement 
of  a  tolerance  for  residues  of  the 
insecticide,  Bacillus  thuringiensis 
subspecies  tolworthi  Cry9C  protein  and 
the  genetic  material  necessary  for  its 
production  in  com  for  feed  use  only;  as 
well  as  in  meat,  poultry,  milk,  or  eggs 
resulting  from  animals  fed  such  feed 
was  issued  on  May  22, 1998. 

[FR  Doc.  99-8260  Filed  4-6-99;  8:45  am] 

nUJNQ  CODE  a660-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-50857;  FRL-6074-1] 

Issuance  of  an  Experimental  Use 
Permit 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  EPA  has  granted  an 
experimental  use  permit  (EUP)  to  the 
following  applicant.  The  permit  is  in 
accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  part  172,  which 
defines  EPA  procediu'es  with  respect  to 
the  use  of  pesticides  for  experimental 
use  purposes. 

FOR  FURTHER  INFORMATKM  CONTACT:  By 
mail:  Maria  Rodriguez,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  1921 
Jefferson  Davis  Highway,  Rm.  251,  CM 
#2,  Arlington,  VA,  703-305-6710,  e- 
mail:  rodriguez.maria@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  EUP: 

59981-EUP-l.  Issuance.  Fleming 
Laboratories,  Inc.,  P.O.  Box  34384, 
Charlotte,  NC  28234.  This  experimental 
use  permit  allows  the  use  of  313  pounds 
of  the  plant  growth  regulator  (4- 
aminophenyl)  arsonic  acid  on  50  acres 
of  grapefruit  to  evaluate  enhancement  of 
ripening.  The  program  is  authorized 
only  in  the  State  of  Florida.  The 
experimental  use  permit  is  effective 
from  February  28, 1999  to  February  28, 
2001.  A  tolerance  has  been  established 
for  residues  of  the  active  ingredient  in 
or  on  grapefruit. 

Persons  wishing  to  review  this  EUP 
are  referred  to  the  designated  contact 
person.  Inquires  concerning  this  permit 
should  be  directed  to  the  person  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C.  136. 

ListofSubiects 

Environmental  protection, 
Experimental  use  permits. 


Dated:  March  30, 1999. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  99-8634  Filed  4-6-99;  8:45  am] 

BHJJNG  CODE  SS«0-60-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00591;  FRL-6071-1] 

Pesticides;  Policy  Issues  Related  to 
ttie  Food  Quality  Protection  Act 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  avail^ility. 

SUMMARY:  To  assure  that  EPA's  policies 
related  to  implementing  the  Food 
Quality  Protection  Act  (FQPA)  are 
transparent  and  open  to  public 
participation,  EPA  is  soUciting 
comments  on  a  draft  policy  paper 
entiUed  "Data  for  Refining  Anticipated 
Residue  Estimates  Used  in  Dietary  Risk 
Assessments  for  Organophosphate 
Pesticides."  This  notice  is  the  sixth  in 
a  series  concerning  science  policy 
docimients  related  to  FQPA  and 
developed  through  the  Tolerance 
Reassessment  Advisory  Committee 
(TRAC). 

DATES:  Submit  written  comments  for 
this  policy  paper,  identified  by  docket 
control  number  OPP-00591,  on  or 
before  June  7, 1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Rice,  Environmental 
Protection  Agency  (7508),  401 M  St., 
SW.,  Washii^on,  DC  20460;  telephone 
number:  (703)  308-8039;  fax:  703-308- 
8041;  e-mail:  rice.margaret@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  This  Notice  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  notice  if  you  manufacture  or 
formulate  pesticides.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 
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Categories 

NAICS 

Examples  of 
potentially  af- 
fected entities 

Pesticide  pro- 
ducers 

32532 

Pesticide 
manufactur- 
ers 

Pesticide  for- 
mulators 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  could  also  be  affected. 
U  available,  the  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  notice  affects  certain 
entities.  If  you  have  any  questions 
regarding  the  applicability  of  this 
announcement  to  you,  consult  the 
technical  person  listed  in  the  "FOR 
FURTHER  INFORMATION  CONTACT" 
section  of  this  document. 

B.  How  Can  I  Get  Additional 
Information  or  Copies  of  This  Document 
or  Other  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
the  science  policy  paper  at  http:// 
www.epa.gov/pesticides/.  On  the  Office 
of  Pesticide  Program  Home  Page  select 
"TRAC"  and  then  look  up  the  entry  for 
this  document.  You  can  also  go  directly 
to  the  listings  at  the  EPA  Home  Page  at 

■  the  Federal  Register  ~  Environmental 
Documents  entry  for  this  document 
under  "Laws  and  Regulations"  (http:// 
www.epa.gov/fedrgstr/)  to  obtain  this 
notice  and  the  science  policy  paper. 

2.  Fax  on  Demand.  You  may  request 
to  receive  a  faxed  copy  of  this 
document,  as  well  as  supporting 
information,  by  using  a  faxphone  to  call 
(202)  401-0527  and  selecting  item  6033. 
You  may  also  follow  the  automated 
menu. 

3.  In  person  or  by  phone.  If  you  have 
any  questions  or  need  additional 
information  about  this  action,  you  may 
contact  the  person  identified  in  the 
"FOR  FURTHER  INFORMATION 
CONTACT"  section  of  this  docimient.  In 
addition,  the  official  record  for  the 
science  policy  paper  listed  in  the 
"SUMMARY"  section  of  this  docimient, 
including  the  public  version,  has  been 
established  under  docket  control 
number  OPP-00591  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  each  record,  including 
printed,  paper  versions  of  any  electronic 
comments,  which  does  not  include  any 
information  claimed  as  Confidential 


Business  Information  (CBI),  is  available 
for  inspection  in  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  Public  Information  and 
Records  Integrity  Branch  telephone 
number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  include  docket  control  number 
OPP-00591  in  your  correspondence. 

1.  By  mail.  Submit  written  comments 
to:  Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
written  comments  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  by 
e-mail  to:  opp-docket@epa.gov.  Do  not 
submit  any  information  electronically 
that  you  consider  to  be  CBI.  Submit 
electronic  comments  as  an  ASCII  file, 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  computer  disks  in  WordPerfect 
5.1/6.1  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number.  Electronic  comments  on  this 
notice  may  also  be  filed  online  at  many 
Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI 
Information  That  I  Want  to  Submit  to 
the  Agency? 

You  may  claim  information  that  you 
submit  in  response  to  this  document  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI.  hifonnation  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice.  U  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  call  the  Public  Information  and 
Records  Integrity  Branch  telephone 
number  is  (703)  305-5805. 


E.  What  Should  I  Consider  As  I  Prepare 
My  Comments  for  EPA? 

EPA  invites  you  to  provide  your 
views  on  the  various  draft  science 
policy  papers,  new  approaches  we  have 
not  considered,  the  potential  impacts  of 
the  various  options  (including  possible 
imintended  consequences),  and  any 
data  or  information  that  you  would  like 
the  Agency  to  consider.  You  may  find 
the  following  suggestions  helpful  for 
preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  solid  technical  information 
and/or  data  to  support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate. 

5.  Indicate  what  you  support,  as  well 
as  what  you  disagree  with. 

6.  Provide  specific  examples  to 
illustrate  your  concerns. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  At  the  beginning  of  your  comments 
(e.g.,  as  part  of  the  "Subject"  heading), 
be  sure  to  properly  identify  the 
doc\iment  you  are  commenting  on.  You 
can  do  this  by  providing  the  docket 
control  number  assigned  to  the  notice, 
along  with  the  name,  date  and  Federal 
Register  citation. 

n.  Background 

On  August  3, 1996,  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  was 
signed  into  law.  Effective  upon 
signature,  the  FQPA  significantly 
amended  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Among  other 
changes,  FQPA  established  a  stringent 
health-based  standard  ("a  reasonable 
certainty  of  no  harm")  for  pesticide 
residues  in  foods  to  assiire  protection 
from  imacceptable  pesticide  exposure; 
provided  heightened  health  protections 
for  infants  and  children  from  pesticide 
risks;  required  expedited  review  of  new, 
safer  pesticides;  created  incentives  for 
the  development  and  maintenance  of 
effective  crop  protection  tools  for 
farmers;  required  reassessment  of 
existing  tolerances  over  a  10-year 
period;  and  required  periodic  re- 
evaluation  of  pesticide  registrations  and 
tolerances  to  ensure  that  scientific  data 
supporting  pesticide  registrations  will 
remain  up-to-date  in  the  future. 
Subsequently,  the  Agency  established 
the  Food  Safety  Advisory  Conunittee 
(FSAC)  as  a  subcommittee  of  the 
National  Advisory  Council  for 
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Environmental  Policy  and  Technology 
(NACEPT)  to  assist  in  soliciting  input 
from  stakeholders  and  to  provide  input 
to  EPA  on  some  of  the  broad  policy 
choices  facing  the  Agency  and  on 
strategic  direction  for  the  Office  of 
Pesticide  Programs.  The  Agency  has 
used  the  interim  approaches  developed 
through  discussions  with  FSAC  to  make 
regulatory  decisions  that  met  FQPA's 
standard,  but  that  could  be  revisited  if 
additional  information  became  available 
or  as  the  science  evolved.  As  EPA's 
approach  to  implementing  the  scientific 
provisions  of  FQPA  has  evolved,  the 
Agency  has  sought  independent  review 
and  public  participation,  often  through 
presentation  of  many  of  the  science 
policy  issues  to  the  FIFRA  Scientific 
Advisory  Panel  (SAP),  a  group  of 
independent,  outside  experts  who 
provide  peer  review  and  scientific 
advice  to  OPP. 

In  addition,  as  directed  by  Vice 
President  Albert  Gore,  EPA  has  been 
working  with  the  U.S.  Department  of 
Agriculture  (USDA)  and  another 
subcommittee  of  NACEPT.  the 
Tolerance  Reassessment  Advisory 
Committee  (TRAC),  chaired  by  the  EPA 
Deputy  Administrator  and  the  USDA 
Deputy  Secretary,  to  address  FQPA 
issues  and  implementation.  TRAC 
comprises  more  than  50  representatives 
of  afiiected  user,  producer,  consumer, 
public  health,  environmental.  States, 
and  other  interested  groups.  The  TRAC 
has  met  five  times  as  a  full  committee 
from  May  27  through  September  16, 
1998. 

The  Agency  has  been  working  with 
the  TRAC  to  ensure  that  its  science 
policies,  risk  assessments  of  individual 
pesticides,  and  process  for  decision 
making  are  transparent  and  open  to 
public  participation.  An  important 
product  of  these  consultations  with 
TRAC  is  the  development  of  a 
framework  for  addressing  key  science 
policy  issues.  The  Agency  decided  that 
the  FQPA  implementation  process  and 
related  policies  would  benefit  from 
initiating  notice  and  comment  on  the 
major  science  policy  issues. 

The  TRAC  iaentined  nine  science 
policy  issue  areas  they  believe  were  key 
to  implementation  of  FQPA  and 
tolerance  reassessment.  The  framework 
calls  for  EPA  to  provide  one  or  more 
documents  for  comment  on  each  of  the 
nine  issues  by  annoimcing  their 
availability  in  the  Federal  Register. 

In  accordance  with  the  framework 
described  in  a  separate  notice  published 
in  the  Federal  Register  of  October  29, 
1998  (63  FR  58038)  (FRL-6041-5).  EPA 
has  been  issuing  a  series  of  draft 
documents  concerning  nine  science 
policy  issues  identified  by  the  TRAC 


related  to  the  implementation  of  FQPA. 
In  addition  to  the  nine  science  policy 
issues,  the  Agency  has  decided  to  nmke 
available  other  policy  docxmients  which 
are  related  to  the  implementation  of 
FQPA,  but  which  are  not  purely  science 
policy  issues.  This  notice  announces  the 
availability  of  one  of  those  draft 
documents  as  identified  in  Unit  I.C.  of 
this  document. 

HL  Sunmaty  of  Draft  Paper 

The  Food  Quality  Protection  Act 
(FQPA)  of  1996  requires  EPA  to  reassess 
all  existing  tolerances,  based  on 
available  information,  according  to  new, 
mote  stringent  standards.  Among  these 
new  standards  are  specific 
determinations  regarding  the  potential 
for  increased  sensitivity  of  inbnts. 
children,  and  other  subpopulations  to 
the  pesticide,  assessment  of  the 
potential  for  aggregate  exposures  from 
various  sources  (such  as  the  diet, 
drinking  water,  and  pesticide  uses  in 
and  around  the  home)  and  cumulative 
assessments  of  pesticides  with  a 
common  mechanism  of  toxicity.  EPA 
anticipates  that  refinements,  beyond 
those  routinely  applied  to  EPA's  dietary 
exposure  assessments,  will  be  key  to 
developing  more  realistic  estimates  of 
the  actual  residues  on  food  as  EPA 
proceeds  through  the  aggregate  and 
particularly  the  cumulative  assessment 
of  pesticides  which  have  a  similar  toxic 
e^ct  via  a  common  mechanism  of 
toxicity,  for  example,  the 
organophospbates  (OPs).  Having  more 
realistic  estimates  of  residues  ultimately 
improves  the  Agency's  ability  to  make 
informed  regulatory  decisions  that  fully 
protect  pubOc  health  and  sensitive 
subpopulations,  including  infants  and 
children. 

This  document  describes  the  tjrpes  of 
data  that  can  be  used  to  refine  residue 
estimates,  outlines  the  basic 
characteristics  of  useful  data,  discusses 
how  residue  data  and  usage  data  are 
linked,  and  explains  how  EPA  will  use 
these  types  of  data  in  its  dietary 
exposure  assessments.  Bridging  studies, 
which  are  used  to  quantify  the 
difference  in  residues  resulting  from 
various  application  rates,  are  described 
in  some  detail.  Also  discussed  are: 

1.  Residue  decline  studies,  which  can 
be  used  to  quantify  the  differences  in 
residues  resulting  from  various  pre- 
harvest  intervals  (PHIs). 

2.  Residue  degradation  studies,  which 
characterize  the  decreasing  amoimts  of 
residues  over  time. 

3.  Cooking  and  processing  data. 

4.  Market  basket  data. 

5.  Data  to  quantify  residues  in  meat 
and  milk  after  cooking  and 
pasteiirization. 


Finally,  interested  parties  may 
provide  existing  and  available  data  of 
the  types  described  in  this  document  to 
EPA.  The  practical  experience  of 
working  with  existing  data  will  enable 
the  Agency  to  refine  both  current 
assessments  and  the  guidance  that  is 
being  developed  for  conducting  new 
studies. 

IV.  QuestieBs/bsues  for  CtMaunent 

While  comments  are  invited  on  any 
aspect  of  the  draft  policy  paper,  EPA  is 
particularly  interested  in  comments  on 
the  following  questions  and  issues. 

1.  EPA  proposes  to  review  existing 
bridging,  residue  decline  and  other  data 
and  to  develop  guidance  for  conducting 
these  kinds  of  studies.  The  purpose  of 
these  muki-rate,  raulti-PIfl  studies  is  to 
be  able  to  use  the  full  range  of  expected 
residue  values  (based  on  the  full  range 
of  application  rates  and  PHIs)  in  dietary 
exposure  assessments  and  thereby 
produce  more  realistic  estimates  of 
dietary  risk.  Is  this  a  reasonable  and 
efficient  approach?  What  other 
approaches  should  EPA  consider? 

2.  EPA  believes  that  between  one  and 
three  field  trials  conducted  at  different 
locations  (with  three  different 
application  rates  at  each  field  trial  and 
three  independent  samples  collected  at 
each  rate  or  PHI)  are  needed  to 
demonstrate  the  mathematical 
relationship  between  application  rate  or 
PHI  and  amount  of  residue.  Is  this 
sampling  regime  adequate  to 
characterize  the  range  of  potential 
residues? 

3.  In  developing  its  guidance,  EPA  has 
assumed  that  the  relationship  between 
application  rates  and/ or  PHIs  and 
resulting  residue  levels  is  not 
necessarily  the  same  for  all  chemicals. 

Is  there  any  information  available  to 
suggest  that  this  assumption  is 
incorrect?  Is  there  any  information 
available  to  suggest  that  the  relationship 
between  application  rates  and/or  PHIs 
and  resulting  residue  levels  for  the 
organophospbates  as  a  class  may  be 
similar? 

4.  EPA  is  willing  to  consider  data  on 
the  prevalence  of  food  processing 
practices,  along  with  data  to  quantify 
residue  reductions  frt>m  such  practices. 
Should  information  on  the  extent  of 
food  processing  practices  be  validated? 
ff  so,  how  could  this  be  accomplished? 

V.  Pelicies  Not  Rules 

The  draft  policy  document  discussed 
in  this  notice  is  intended  to  provide 
guidance  to  EPA  personnel  and 
decision-makers,  and  to  the  pubhc.  As 
a  guidance  document  and  not  a  rule,  the 
policy  in  this  guidance  is  not  binding  on 
either  EPA  or  any  outside  parties. 


Although  this  guidance  provides  a 
starting  point  for  EPA  risk  assessments, 
EPA  will  depart  from  its  policy  where 
the  facts  or  circumstances  warrant.  In 
such  cases,  EPA  will  explain  why  a 
different  course  was  taken.  Similarly, 
outside  parties  remain  free  to  assert  that 
a  policy  is  not  appropriate  for  a  specific 
pesticide  or  that  Ae  circumstances 
siuTOunding  a  specific  risk  assessment 
demonstrate  that  a  policy  should  be 
abandoned. 

EPA  has  stated  in  this  notice  that  it 
will  make  available  revised  guidance 
after  consideration  of  public  comment. 
Public  comment  is  not  being  solicited 
for  the  purpose  of  converting  any  policy 
document  into  a  binding  rule.  EPA  will 
not  be  codifying  this  policy  in  the  Code 
of  Federal  Regulations.  EPA  is  soliciting 
public  comment  so  that  it  can  make 
fully  informed  decisions  regarding  the 
content  of  each  guidance  document. 

The  "revised"  guidance  will  not  be 
imalterable.  Once  a  "revised"  guidance 
document  is  issued,  EPA  will  continue 
to  treat  it  as  guidance,  not  a  rule. 
Accordingly,  on  a  case-by-case  basis 
EPA  wiU  decide  whether  it  is 
appropriate  to  depart  from  the  guidance 
or  to  modify  the  overall  approach  in  the 
guidance.  In  the  course  of  inviting 
comment  on  each  guidance  document, 
EPA  would  welcome  comments  that 
specifically  address  how  a  guidance 
document  can  be  structured  so  that  it 
provides  meaningful  guidance  without 
imposing  binding  requirements. 

VI.  Contents  of  Docket 

Documents  that  are  referenced  in  this 
notice  will  be  inserted  in  the  docket 
imder  the  docket  control  nxmiber  OPP- 
00591.  In  addition,  the  documents 
referenced  in  the  fi'amework  notice, 
which  published  in  the  Federal  Register 
on  October  29,  1998  (63  PR  58038)  have 
also  been  inserted  in  the  docket  under 
docket  control  number  OPP-00557. 

List  of  Subjects 

Environmental  protection, 
Administrative  practice  and  procediu*, 
Agricultiual  commodities,  pesticides 
and  pests. 

Dated:  March  26. 1999. 

Marylouise  M.  Uhlig, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

(FR  Doc.  99-8259  Filed  4-6-99;  8:45  am] 

BILLING  CODE  BS60-60-F 


EXECUTIVE  OFFICE  OF  THE 
PRESIDENT,  OFFICE  OF  NATIONAL 
DRUG  CONTROL  POUCY 

The  Drag  Free  Communities  Advisory 
Commission:  Notice  of  Meeting 

summary:  In  accordance  with  the  Drug- 
Free  Communities  Act,  the  second 
meeting  of  the  Drug  Free  Communities 
Advisory  Commission  will  be  held  on 
April  27, 1999  in  the  5th  floor 
conference  room  of  the  OfBce  of 
National  Drug  Control  Policy,  located  at 
750  17th  Street  NW,  Washington,  D.C. 
20530.  The  meeting  will  commence  at 
8:30  AM,  break  for  limch  at  12:00  PM 
and  resume  at  1:00  PM  for  the  afternoon 
session.  The  agenda  will  include  a 
discussion  on  grantee  activities,  future 
grant  awards,  the  status  of  training  and 
technical  assistance  and  an  update  on 
program  evaluation.  There  will  be  an 
opportunity  for  public  comment  from 
4:30  PM  until  5:00  PM. 
FOR  FURTHER  INFORMATION:  Please  direct 
any  questions  to  Edward  Jurith,  General 
Counsel,  (202)  395-6709,  Office  of 
National  Drug  Policy,  Executive  Office 
of  the  President,  Washington,  D.C. 
20503. 

Signed  at  Washington,  D.C.  this  24th  day 
of  March,  1999. 
Edward  H.  lurith. 
General  Counsel. 
[FR  Doc.  99-8538  Filed  4-8-99;  8:45  am] 

BILLING  COOE  3115-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Technological  Advisory  Council 

agency:  Federal  Commimications 

Commission. 

action:  Notice. 

SUMMARY:  The  Federal  Commimications 
Commission  has  established  an 
Advisory  Committee,  called  the 
Technological  Advisory  Council  ("the 
Council"),  to  advise  the  Commission  on 
advances  in  technology  that  have 
resulted  in  innovations  in  how 
telecommimications  services  are 
provided  to,  and  are  accessed  by,  users 
of  those  services.  Many  of  these 
advances  are  increasing  the  rate  of 
convergence  among  categories  of 
services  that  have  traditionally  been 
viewed  as  distinct,  such  as  cable 
television  services,  telephony,  data 
services,  and  internet  services. 
Regulations  must  be  examined  in  light 
of  these  technology  advances,  and  the 
Federal  Communications  Commission 
("FCC")  must  remain  abreast  of  new 
developments  in  technology  so  that  it 


can  effectively  fulfill  its  responsibilities 
imder  the  Commimications  Act. 
SUPPLfMENTARY  INFORMATION:  The 
purpose  of  the  Coimcil  is  to  provide 
technical  advice  to  the  FCC  and  to  make 
recommendations  on  the  issues  and 
questions  presented  to  it  by  the  FCC. 
The  Coimcil  will  address  questions 
referred  to  it  by  the  FCC  Chairman,  or 
by  the  FCC  Chief  Technologist  or  Chief 
Engineer.  The  questions  referred  to  the 
Council  will  be  directed  to  technical 
issues  in  the  field  of  commimications. 

In  order  to  ensure  a  balanced 
membership  on  the  Coimcil,  the 
Commission  will  carefully  select 
members  on  the  basis  of  their  technical 
knowledge.  Members  will  be  selected  to 
balance  the  expertise  and  viewpoints 
that  are  necessary  to  address  effectively 
the  new  technology  issues  that  will  be 
referred  to  the  Council.  Members  will  be 
recognized  experts  in  Aeir  fields  and, 
for  private  sector  companies, 
individuals  who  hold  technical 
executive  positions  such  as  Chief 
Technical  Officer  or  Senior  Technical 
Manager.  The  members  will  be  chosen 
so  that  the  largest  possible  diversity  of 
interests,  given  the  function  to  be 
performed,  will  be  represented. 

The  formation  of  this  Advisory 
Committee  is  in  the  public  interest  and 
is  necessary  to  enable  the  FCC  to 
perform  its  regulatory  functions  in  light 
of  technological  advances  in 
telecommunications.  The  Council's 
Charter  has  been  filed  in  accordance 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92- 
463,  as  amended. 

FOR  FURT11ER  INFORMATION  CONTACT: 
Contact  Stagg  Newman  at 
snewman@fcc.gov  or  202-418-2478.    ^ 

Federal  Communications  Commission. 

Magalie  Roman  Solas, 

Secretary. 

[FR  Doc.  99-8578  Filed  4-6-99;  8:45  am] 

BILLING  COOE  671 2-ai-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Technological  Advisory  Council 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Notice  of  public  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Conmiittee  Act,  Pub. 
L.  92-463,  as  amended,  this  notice 
advises  interested  persons  of  the  first 
meeting  of  the  Technological  Advisory 
Council  ("Council"),  which  will  be  held 
at  the  Federal  Communications 
Commission  in  Washington,  DC. 
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DATES:  Friday,  April  30, 1999  at  10:00 
a.m. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  St.  S.W.,  Room 
TW-C305,  Washington  DC  20554. 
SUPPLEMENTARY  INFORMATION:  The 
Coimcil  was  established  by  the  Federal 
Communications  Commission  to 
provide  a  means  by  which  a  diverse 
array  of  recognized  technical  experts 
firom  a  variety  of  interests  such  as 
industry,  academia,  government, 
citizens  groups,  etc.,  can  provide  advice 
to  the  FCC  on  innovation  in  the 
communications  industry.  The  purpose 
of  this  first  meeting  will  be  to  organize 
the  Council's  efforts  to  fulfill  its 
obligations  imder  the  charter. 

Members  of  the  general  public  may 
attend  the  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
persons  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  There  will  be  no  public  oral 
participation,  but  the  public  may  submit 
written  comments  to  Stagg  Newman,  the 
Council's  Designated  Federal  Officer, 
before  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Stagg  Newman  at 
snewman@fcc.gov  or  202-418-2478. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  99-8579  Filed  4-6-99;  8:45  am] 

BHJJNQ  CODE  •712-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banits  or 
Banic  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  April  21, 
1999. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 


North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Phillip  George  Newsom,  Ennis, 
Texas;  to  acquire  additional  voting 
shares  of  Palmer  Bancshares,  Inc., 
Palmer,  Texas,  and  thereby  indirectly 
acquire  Commercial  State  Bank,  Palmer, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  1, 1999. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  99-8545  Filed  4-6-99;  8:45  am) 

BILUNG  CODE  821(M>1-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
ptusuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225],  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated-  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  conmients 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  30, 1999. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Oswego  County  and  Oswego  County 
Bancorp,  both  of  Oswego,  New  York;  to 
become  bank  holding  companies  by 
acquiring  Oswego  Coimty  Savings  Bank, 
Oswego,  New  York. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 


Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Centon  Bancorp.  Inc.,  Richton, 
Mississippi;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  t)f  Richton  Bank  and 
Trust  Company,  Richton,  Mississippi. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  1, 1999. 
Jennifer  J.  Joiinson, 
Secretary  of  the  Board. 
[FR  Doc.  99-8544  Filed  4-6-99:  8:45  am] 

BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  IMeeting 

AGENCY  HOLDtNG  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
April  12, 1999. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Consideration  of  various  alternative 
work  arrangements  at  the  Federal 
Reserve  Board. 

2.  Porsonnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

3.  Any  items  carried  forward  bom  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATK>N:  You  may 
call  202-452-3206  begiiming  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  annoimcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  April  2, 1999. 
Jennifer  J.  Johnson, 

Seci-ptary  of  the  Board. 

[FR  Doc.  99-8649  Filed  4-2-99;  4:26  pm] 

BtLUNQ  CODE  6210-01-P 
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GENERAL  SERVICES 
ADMINISTRATION 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact  for 
Construction  of  GSA  Federal 
Laboratories,  Prince  George's  County, 
Maryland 

Reply  to  the  Attention  of:  Dawud  Abdur- 
Rahman,  National  Capital  Region. 
General  Services  Administration,  7th 
and  D  Sts.,  SW.,  Washington,  DC  20407 

All  comments  must  be  received  by 
April  13, 1999. 

The  General  Services  Administration 
will  publish  a  Final  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  (FONSI)  on  Friday, 
March  12, 1999  for  Construction  of 
Federal  Laboratories  in  Beltsville, 
Maryland.  The  Final  EA  will  be 
available  for  public  review  and 
comment  at  the  Beltsville  Library,  4319 
Sellman  Road,  Beltsville,  Maryland 
20705. 

The  General  Services  Administration 
(GSA),  acting  as  development  manager 
for  Federal  facilities,  proposes  to 
construct  and  operate  Federal 
Laboratories  in  Prince  George's  Coimty, 
Maryland.  The  proposed  action  would 
consist  of  the  construction  a  150,000 
gross  square  foot  (gsf)  (13,935  gross 
square  meters)  National  Laboratory  and 
a  50,000  gsf  (4,645  gross  square  meters) 
Fire  Investigation,  Research,  and 
Education  (F.I.R.E.)  Center.  The 
facilities  would  employ  approximately 
152  people. 

The  new  facilities  would  improve 
administrative  and  operational 
efficiency  and  would  facilitate 
communication  and  interaction  among 
staff.  The  proposed  action  would 
provide  state-of-the-art  laboratories  and 
research  facilities.  The  new  facilities 
will  alleviate  overcrowding  and  provide 
safe,  secure,  and  modem  laboratories. 
The  F.I.R.E.  Center  will  be  one  of  very 
few  such  facilities  in  the  world  and  will 
enhance  Federal  fire  scene 
investigations.  The  Center  will  serve  as 
a  training  center  for  advanced  fire 
investigation  and  a  repository  for 
technical  data  related  to  fire 
investigation  and  research. 

Finding 

Pursuant  to  the  provision  of  GSA 
Order  ACM  1095. ID,  the  HB  PBS  P 
1095.4B  and  the  regulations  issued  by 
the  Council  of  Environmental  Quality, 
November  29, 1978,  (40  CFR  Parts  1500 
to  1508),  this  is  to  advise  you  of  oxir 
finding,  based  on  the  Final 
Environmental  Assessment  (EA),  that 
the  action  described  above  is  considered 
a  major  Federal  action  not  significantly 


affecting  the  quality  of  the  human 
environment. 

Basis  for  Finding 

The  impacts  of  construction  and 
operation  of  the  proposed  facilities  on 
the  environment  were  considered  in  an 
EA  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended.  The  Final  EA,  which 
is  available  for  review  at  the  location 
listed  above,  is  incorporated  by 
reference  into  this  Finding  of  No 
Significant  Impact.  Construction  and 
operation  of  the  proposed  project  would 
not  have  a  significant  adverse  effect  on 
the  human  environment. 

Two  alternate  sites,  the  Ammendale 
Site  and  the  Konterra  Site,  along  with 
the  No  Action  Alternative,  were  studied 
in  detail  in  the  EA.  The  EA  describes 
the  existing  natural,  physical  social  and 
cidtural  environment  associated  with 
each  alternative.  The  EA  also  describes 
potential  direct,  indirect,  and 
cumulative  impacts  associated  with 
construction  of  the  proposed  facilities 
on  each  alternate  site.  Impacts  of  the  No 
Action  Alternative  have  also  been 
analyzed. 

Regardless  of  which  of  the  two 
alternate  sites  is  selected,  moderate 
impacts  will  occur  to  the  following 
resources:  soils,  forested  areas,  land  use, 
aesthetics,  utilities,  and  transportation 
facilities.  If  the  Ammendale  Site  is 
selected,  moderate  impacts  would  also 
occur  to  Interior  Forest  Dwelling 
Species  habitat.  To  mitigate  potential 
impacts,  GSA  will  implement  the 
measures  that  are  discussed  in  the 
Environmental  Assessment. 

This  Finding  of  No  Significant  Impact 
will  become  final  April  13, 1999 
provided  that  no  information  leading  to 
a  contrary  finding  is  received  or  comes 
to  light  during  the  30-day  public  review 
period. 

Nelson  Alcalde, 

Regional  Administrator,  National  Capital 
Region,  General  Services  Administration. 
[FR  Doc.  99-8576  Filed  4-6-99;  8:45  am] 

B4LUNG  CODE  6820-61-M 


GENERAL  SERVICES 
ADMINISTRATION 

Implementation  of  Changes  to  the 
Small  Business  Competitiveness 
Demonstration  Program 

agency:  Office  of  Acquisition  Policy, 

GSA. 

action:  Notice. 

summary:  Tide  VII  of  the  "Business 
Opportunity  Development  Act  of  1988" 
(Pub.  L.  100-656)  established  the  Small 


Business  Competitiveness 
Demonstration  Program  to  provide  for 
the  testing  of  specified  innovative 
procurement  methods  and  procedures. 
The  program  was  conducted  by  nine  (9) 
designated  agencies,  including  GSA, 
over  a  four  (4)  year  period  fi-om  January 
1. 1989  to  December  31, 1992.  Title  VII 
of  Public  Law  100-656  was  amended  by 
the  Small  Business  Opportunity 
Enhancement  Act  of  1992  (Pub.  L.  102- 
366)  to  extend  the  demonstration 
program  through  the  Omnibus 
Consolidated  Appropriations  Act  (Pub. 
L.  104-208)  for  one  year  to  September 
1997.  In  1997,  Congress  also  extended 
the  aspect  of  the  Program  covering 
expansion  of  small  business 
participation  in  the  dredging  industry. 
In  December  1997,  the  Small  Business 
Reauthorization  Act  of  1997,  was 
enacted  into  law.  As  a  result  the 
program  is  extended  indefinitely  along 
with  amendments  to  be  implemented. 
The  law  designated  four  (4)  industry 
groups  for  testing  whether  the 
competitive  capabilities  of  the  specified 
industry  groups  will  enable  them  to 
successfully  compete  on  an  unrestricted 
basis.  The  four  (4)  industry  groups  are: 
construction  (except  dredging); 
architectural  and  engineering  (A&E) 
services  (including  survejdng  and 
mapping);  refuse  systems  and  related 
services  (limited  to  trash/garbage 
collection  services);  and  non-nuclear 
ship  repair.  Under  the  program,  when  a 
participating  agency  misses  its  small 
business  participation  goals,  restricted 
competition  is  reinstituted  only  for 
those  designated  industry  groups  that 
failed  to  attain  the  goal.  The  small 
business  goal  is  40  percent  of  the  total 
contract  dollars  awarded  for 
construction,  trash/garbage  collection 
services,  non-nuclear  ship  repair  and 
architect-engineer  services.  This  notice 
announces  modifications  to  GSA's 
solicitation  practices  under  the 
demonstration  program  based  on  a 
review  of  the  agency's  performance 
during  the  period  firom  October  1, 1998 
through  September  30, 1999. 
Modifications  to  solicitation  practices 
are  outlined  in  the  SUPPLEMENTARY 
INFORMATION  section  below  and  apply  to 
solicitations  issued  on  or  after  February 
1, 1999. 

EFFECTIVE  DATE:  February  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecelia  L.  Davis,  Office  of  Acquisition 
Policy,  (202)  219-0202. 
SUPPLEMENTARY  INFORMATION: 
Procurements  of  construction  or  trash/ 
garbage  collections  with  an  estimated 
value  of  $25,000  or  less  and 
procurement  of  A&E  services  with  an 
estimated  value  of  $50,000  or  less  shall 
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be  reserved  for  emerging  small  business 
when  there  is  a  reasonable  expectation 
of  obtaining  offers  from  two  or  more 
(three  or  more  for  A&E  procurements) 
that  will  be  competitive  in  terms  of 
market  price,  quality,  and  delivery.  If  no 
such  expectation  exists,  the 
procurement  shall  be  processed  as  a 
small  business  simplified  acquisition  set 
aside  in  accordance  with  FAR  13.105  or 
in  accordance  with  FAR  19.5  or  19.8.  If 
the  contracting  officer  determines  a 
procurement  cannot  be  set  aside  for 
small  business  under  FAR  19.5  or  19.8, 
the  procurement  may  be  made  using 
unrestricted  procediu«s.  The  use  of 
simplified  acquisition  purchase 
procedures  is  not  requked  imder  the 
reserve  program;  therefore,  any 
procurement  method  may  be  used.  The 
reserve  program  applies  only  to  new 
awards.  Modifications  within  the  scoiie 
of  work  of  contracts  having  an  initial 
award  value  in  excess  of  the  $25,000  for 
construction  and  trash/garbage 
collection  service  or  $50,000  for  A&E 
service  are  not  subject  to  the  reserve 
program. 

Procurements  of  construction  or 
trash/garbage  collection  services  with 
estimated  value  in  excess  of  $25,000 
and  procurements  of  A&E  services  with 
an  estimated  value  in  excess  of  $50,000 
shall  be  made  on  an  unrestricted  basis 
as  long  as  annual  reviews  show  that 
GSA  (as  an  agency)  has  attained  the  40 
percent  goals.  The  40  percent  goal  vnll 
be  applied  to  each  of  the  three  (3)  major 
groups  in  construction  (groups  15, 16, 
and  17),  to  trash/garbage  collection,  and 
to  A&E  services.  However,  if  goal 
attainment  (for  GSA  as  an  agency)  in 
any  major  group  drops  below  40 
percent,  small  business  set  asides  will 
be  imposed.  The  continued  use  of 
unrestricted  procedures  is  unaffected  by 
an  agency's  foilure  to  meet  the  15 
percent  goal  for  emerging  small 
business.  When  annual  reviews  show 
that  GSA  as  an  agency  has  not  attained 
the  40  percent  goal,  competition  will  be 
restricted  to  small  business,  in 
accordance  with  FAR  19.5,  on  fiitiue 
procurements  by  the  GSA  contracting 
activities  (e.g.,  regions)  that  failed  to 
attain  the  goal.  Other  GSA  contracting 
activities  that  meet  the  goals  will 
continue  to  use  imrestricted  procedures. 
Notwithstanding  the  Small  Business 
Competitiveness  Demonstration 
Program,  contracts  may  be  awarded 
under  the  8(a)  program  at  any  time. 
These  procxuements  shall  be  made  in 
accordance  with  the  following 
procedures. 


Construction  Service  in  Groups  15, 16 
and  17 

Prociu^ments  for  construction 
services  in  SIC  group  15  (except 
solicitations  issued  by  Regions  4,  7,  and 
9),  SIC  group  16  and  in  SIC  group  17 
shall  be  conducted  on  an  unrestricted 
basis. 

Procurements  for  construction 
services  in  SIC  group  15  issued  by 
contracting  activities  in  Regions  4,  7, 
and  9  shall  be  set-aside  for  small 
business  when  there  is  a  reasonable 
expectation  of  obtaining  competition 
from  two  or  more  small  businesses.  If  no 
expectation  exists,  the  procurements 
may  be  conducted  on  an  unrestricted 
basis. 

Region  4  (Southeast-Simbelt) 
encompasses  the  states  of  Alabama, 
Florida,  Georgia,  Kentucky,  North 
Carolina,  South  Carolina,  Mississippi 
and  Tennessee. 

Region  7  (Greater  Southwest) 
encompasses  the  states  of  Arkansas, 
Louisiana,  Oklahoma,  New  Mexico  and 
Texas. 

Region  9  (Pacific  Rim)  encompasses 
the  state  of  Arizona,  California,  Hawaii 
and  Nevada. 

Tradi/Garbage  Collection  Services  in 
PSCS205 

Procurements  for  trash/garbage 
collection  services  in  PSC  S205  (except 
solicitations  issued  by  contracting 
activities  in  Regions  4  and  6)  shall  be 
conducted  on  an  imrestricted  basis. 

Procurements  for  trash/garbage 
collection  services  issued  by  contracting 
activities  in  Regions  4  and  6  shall  be  set 
aside  for  small  business  when  there  is 
a  reasonable  expectation  of  obtaining 
competition  fit)m  two  or  more  small 
businesses.  If  no  expectation  exists,  the- 
procurements  may  be  conducted  on  an 
unrestricted  basis. 

Region  4  (Southeast-Sunbelt) 
encompasses  the  states  of  Alabama, 
Florida,  Georgia,  Kentucky,  North 
Carolina,  South  Carolina,  Mississippi 
and  Tennessee. 

Region  6  (Heartland)  encompasses  the 
states  of  Iowa,  Kansas,  Missouri  and 
Nebraska. 

Architech-Engineer  Services  (All  PSC 
Codes  Under  the  Demonstration 
Program) 

Prociirements  for  architect-engineer 
services  (except  solicitations  issued  by 
contracting  activities  in  Regions  2,  4,  7, 
10  and  NCR)  shall  be  conducted  on  an 
imrestricted  basis. 

Procurements  for  architect-engineer 
services  issued  by  contracting  activities 
in  Regions  2,  4,  7, 10  and  NCR  shall  be 
set  aside  for  small  business  when  there 


is  a  reasonable  expectation  of  obtaining 
competition  from  two  or  more  small 
businesses.  If  no  expectation  exists,  the 
procurements  may  be  conducted  on  an 
unrestricted  basis. 

Region  2  (Northeast  and  Caribbean) 
encompasses  the  states  of  New  Jersey, 
New  York  and  territories  of  Puerto  Rico 
and  the  Virgin  Islands. 

Region  4  (Southeast-Sunbelt) 
encompasses  the  states  of  Alabama, 
Florida,  Georgia,  Kentucky,  North 
Carolina,  South  Carolina,  Mississippi 
and  Tennessee. 

Region  7  (Greater  Southwest) 
encompasses  the  states  of  Arkansas, 
Louisiana,  Okahoma,  New  Mexico  and 
Texas. 

Region  10  (Northwest-Arctic) 
encompasses  the  states  of  Alaska,  Idaho, 
Oregon  and  Washington. 

The  National  Capitol  Region  (NCR) 
encompasses  the  District  of  Columbia, 
Montgomery  and  Prince  Georges 
coimties  in  Maryland  the  cities  of 
Alexandria,  Fairfax  and  Falls  Church 
and  the  counties  of  Arlington,  Fairfax, 
Loudoun  and  Prince  William  in 
Virginia. 

Non-Nuclear  Ship  Repair 

GSA  does  not  procure  for  non-nuclear 
ship  repair. 

Dated:  March  26. 1999. 

).  Les  Davison, 

Acting  Deputy  Associate  Administrator  for 
Acquisition  Policy. 

(FR  Doc.  99-8577  Filed  4-6-99;  8:45  am] 

BMJJNQ  CODE  6a20-61-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

President's  Council  on  Physical 
Fitness  and  Sports 

agency:  Office  of  the  Secretary,  Office 
of  Public  Health  and  Science,  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  As  Stipulated  by  the  Federal 
Advisory  Committee  Act,  the 
Department  of  Health  and  Human 
Service  (DHHS)  is  hereby  given  notice 
that  the  President's  Council  on  Physical 
Fitness  and  Sports  will  hold  a  meeting. 
This  meeting  is  open  to  the  public.  A 
description  of  the  Council's  functions  is 
included  also  with  this  notice. 

DATES:  May  3, 1999,  from  10:00  a.m.  to 
3:00  p.m. 

ADDRESSES:  Department  of  Health  and 
Human  Services,  Room  800  Hubert  H. 
Hiunphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Perlmutter,  Executive  Director, 
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President's  Council  on  Physical  Fitness 
and  Sports,  Room  738H  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201, 
(202)  690-5187. 

SUPPLEMENTARY  INFORMATION:  The 
President's  Council  on  Physical  Fitness 
and  Sports  (PCPFS)  was  established  in 
1956  by  President  Eisenhower  after 
published  reports  indicated  that 
American  boys  and  girls  were  unfit 
compared  to  the  children  of  Western 
Eitfope. 

The  Council  has  undergone  two  name 
and  changes  and  several  reorganizations 
before  reaching  its  present  status  as  a 
program  ofiice  within  the  Office  of 
Public  Health  and  Science  in  the 
Department  of  Health  and  Human 
Services.  It  cxurently  operates  under 
directives  issued  in  Executive  Order 
12345,  as  amended.  PCPFS  serves  as  a 
catalyst  to  promote,  encourage,  and 
motivate  the  development  of  physical 
fitness  and  sports  participation  for  all 
ages.  The  primary  functions  of  the 
Council  include  (1)  to  advise  the 
President  and  Secretary  concerning 
progress  made  in  carrying  out  the 
provisions  of  the  Executive  Order  and 
recommend  to  the  President  and 
Secretary,  as  necessary,  actions  to 
accelerate  progress;  (2)  to  advise  the 
Secretary  on  matters  pertaining  to  the 
ways  and  means  of  enhancing 
opportxmities  for  participation  in 
physical  fitness  and  sports  actions  to 
extend  and  improve  physical  activity 
programs  and  services;  and  (3)  to  advise 
the  Secretary  on  State,  local,  and  private 
actions  to  extend  and  improve  physical 
activity  programs  and  services. 

This  meeting  of  the  Council  is  being 
held  to  apprise  members  of  the  status  of 
ongoing  Council  programs  and 
activities,  and  to  make  plans  for  future 
directions. 

Dated:  March  30, 1999. 
Sandra.  P.  Perlmutter, 
Executive  Director,  President's  Council  on 
Physical  Fitness  and  Sports. 
(FR  Doc.  99-8513  Filed  4-6-99;  8:45  am) 
BILUttO  CODE  4160-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Interagency  Committee  on  Smoking 
and  Health:  Notice  of  Recliarter 

This  gives  notice  imder  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6, 1972,  that  the  charter 
for  the  Interagency  Committee  on 
Smoking  and  Health  (ICSH)  of  the 


Centers  for  Disease  Control  and 
Prevention,  Department  of  Health  and 
Human  Services,  has  been  renewed  for 
a  2-year  period,  through  March  19, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elizabeth  Majestic,  Deputy  Director, 
Office  on  Smoking  and  Health,  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  CDC,  4770 
Buford  Highway,  NE,  M/S  K-50, 
Atlanta,  Georgia  30341,  telephone  770/ 
488-5709. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  March  30. 1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  99-8568  Filed  4-6-99;  8:45  am] 

BILUNG  CODE  41S3-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99066] 

Primate  Model  for  Studying  the 
Pathogenesis  of  Measles  Infections 
and  for  Development  of  Improved 
Measles  Vaccines;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  aimoimces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  to  support  research  into  the 
pathogenesis  of  measles  virus  in  a 
primate  model.  This  program  addresses 
the  "Healthy  People  2000"  priority  area 
of  Immunization  and  Infectious 
Diseases.  The  goal  of  this  program  is  to 
assist  researchers  in  defining  the 
mechanism  of  immime  protection  from 
measles  virus  and  to  use  this 
information  to  develop  improved 
vaccines  for  worldwide  measles  control 
efforts. 

Specifically,  the  purpose  of  the 
program  is  to  achieve  the  following 
research  goals: 

1.  Use  the  rhesus  macaque  as  a 
primate  model  for  measles  infections. 
Studies  should  attempt  to  reproduce 
disease  in  rhesus  that  closely  resembles 


measles  in  himians.  It  will  be  important 
to  develop  viral  stocks  which  can 
reliably  produce  disease  in  rhesus  by 
the  intranasal  route  and  to  describe  the 
pathogenesis  of  this  disease  in  the 
anim^  host. 

2.  Characterize  the  immune  response 
to  natural  measles  disease  and  measles 
vaccination.  Studies  should  attempt  to 
measure  differences  between  the 
immune  response  in  animals  receiving 
measles  vaccines  to  those  experiencing 
infection  with  a  virulent  strain.  Efforts 
should  be  aimed  at  providing  a 
complete  description  of  the  humoral, 
and  especially,  die  cellular  immime    ~ 
responses. 

3.  Development  of  improved  measles 
vaccines.  Research  efforts  shoidd  be 
directed  at  developing  and  testing  novel 
vaccine  formulations  that  could  be  used 
to  stimulate  an  immune  response  in  the 
presence  of  maternal  antibody.  Such 
vaccines  would  be  used  to  protect 
newborns  from  measles  infection  or 
disease  during  their  first  year  of  life. 
Vaccines  that  could  be  used  to  stimulate 
or  boost  immunity  in 
immunocompromized  individuals 
should  also  be  considered. 

4.  Evaluation  of  immune  response  to 
individual  measles  virus  antigens. 
Research  should  be  designed  to  measure 
the  immime  response  generated  by 
experimental  measles  vaccines  and 
individual  measles  antigens.  Efforts 
should  be  made  to  identify  epitopes  on 
measles  proteins  which  are  the  most 
effective  in  inducing  himioral  and 
cellular  immune  responses  in  an 
outbred  poptilation. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations,  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C  Availability  of  Funds 

Approximately  $300,000  is  available 
in  FY  1999  to  fund  approximately  two 
awards.  It  is  expected  that  the  average 
award  will  be  $150,000,  ranging  from 
$100,000  to  $200,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
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September  30, 1999  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  three  years.  The 
funding  estimate  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Funding  Preferences 

Although  applications  for  new  studies 
are  encouraged,  funding  preference  will 
be  given  to  the  competing  continuation 
application  over  applications  for 
programs  not  already  receiving  support 
under  the  existing  program.  The  current 
awardee  has  implemented  vaccine 
research  that  requires  continued  support 
to  become  fully  developed  and  to  re^dize 
the  benefits  of  continued  vaccine 
development  (see  Background 
Information  Attachment  11). 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  1.,  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
under  2.,  below: 

1.  Recipient  Activities 

a.  Develop  study  design  to  accomplish 
the  research  goals  described  above. 

b.  Perform  all  inoculations  of  research 
animals.  Maintain  records  of 
clinical  observations  and  obtain 
samples  for  laboratory  analysis. 

c.  Perform  laboratory  analysis  of 
samples  obtained  from  study 
animals. 

d.  Provide  routine  veterinary  care, 
housing  and  other  support  for 
rhesus  macaques  to  be  used  in 
experiments.  Comply  fully  with 
PHS  policies  regarding  research  on 
animal  subjects. 

e.  Maintain  sufficient  numbers  of 
rhesus  macaques  so  that 
experiments  can  be  completed 
within  an  appropriate  amoimt  of 
time. 

f.  Develop  experimental  measles 
vaccines  and  evaluate  them  in  the 
animal  model. 

g.  Analyze  data  and  prepare 
manuscripts  describing  residts  of 
research  investigations. 

2.  CDC  Activities 

a.  Provide  technical  assistance  and 
advice  for  design  and  conduct  of 
the  research. 

b.  Provide  assistance  in  development 
of  various  preparations  of  measles 
virus  antigens,  recombinant  viruses, 
rescued  viruses  or  cDNA  clones  for 
use  as  experimental  vaccines. 

c.  Provide  specialty  reagents  such  as 
monoclonal  and  polyclonal 


antiserum  and  PCR  primers  as 
necessary. 

d.  Assist  in  conducting  specialized 
analysis  of  samples  obtained  fit)m 
test  animals.  These  may  include 
special  serological  or 
immunological  assays,  as  well  as 
assays  to  detect  and  measure 
measles  virus  or  measles  virus  RNA 
in  various  tissue  samples.  Assist 
with  genetic  characterization  of 
viruses  used  in  the  study. 

e.  Assist  in  data  analysis  and 
presentation. 

E.  AppUcation  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  10  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
unreduced  font 

F.  Submission  and  Deadline 

Application 

Submit  the  original  and  two  copies  of 
PHS-5161-1  (0MB  Number  0937- 
0189).  Forms  are  in  the  application  kit. 
On  or  before  June  2, 1999,  submit  the 
application  to:  Gladys  Gissentanna, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Announcement  99066, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  AUanta,  Georgia 
30341-4146. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  coromercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications;  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC  (100  total  points): 
1.  Background  and  Need  (10  total 
points) 


Extent  to  which  applicant 
demonstrates  a  clear  understanding 
of  the  purpose  and  objectives  of  this 
proposed  cooperative  agreement. 

2.  Capacity  (45  total  points) 

a.  Extent  to  which  applicant  describes 
adequate  resources  and  facilities  for 
conducting  the  project.  Extent  to 
which  facilities  for  the  safe 
handling  of  infectious  agents  are 
available.  (5  points) 

b.  Extent  to  which  applicant 
documents  that  professional 
personnel  involved  in  the  project 
are  qualified  and  have  past 
experience  and  achievements  in 
research  related  to  that  proposed  in 
this  cooperative  agreement  as 
evidenced  by  curriculum  vitae, 
publications,  etc.  Extent  to  which 
the  applicant  demonstrates 
experience  with  virology, 
particularly  the  virology  of  measles 
virus.  (10  points) 

c.  Extent  to  which  applicant 
demonstrates  experience  with  viral 
pathogenesis  and  immimology  in 
rhesus  macaques  or  other  primate 
system.  Extent  to  which  the 
applicant  can  demonstrate  previous 
or  ongoing  experience  with  measles 
infections  of  primates.  Extent  to 
which  the  appUcant  can  produce  a 
measles  infection  that  is  similar  to 
measles  infections  in  humans  in 
rhesus  macaques  following 
intranasal  inoculation.  (30  points) 

3.  Objectives  and  Technical  Approach 

(45  total  points) 

a.  Extent  to  which  applicant  describes 
objectives  of  the  proposed  project 
which  are  consistent  with  die 
purpose  and  program  requirements 
of  this  cooperative  agreement  and 
which  are  measurable  and  time- 
phased.  (5  points) 

b.  Extent  to  which  the  plan  cleaiiy 
describes  applicant's  technical 
approach/methods  for  conducting 
the  proposed  studies.  Extent  to 
which  applicant  describes  specific 
study  protocols  or  plans  for  the 
development  of  study  protocols  that 
are  appropriate  for  achieving 
project  objectives  (also  see 
Attachment  m).  (20  points) 

c.  Extent  to  which  applicant  provides 
a  detailed  plan  for  evaluating  study 
results  and  for  evaluating  progress 
towards  achieving  project 
objectives.  (20  points) 

4.  Budget  (Not  Scored) 

Extent  to  which  the  proposed  budget 
is  reasonable,  clearly  justifiable, 
and  consistent  with  the  intended 
use  of  cooperative  agreement  funds. 

5.  Animal  Subjects  (Not  Scored) 
Extent  to  which  the  application 

adequately  address  the 
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requirements  of  Public  Health 
Policy  on  Humane  Care  and  Use  of 
Laboratory  Animals. 

H.  Other  Requirements 

Technical  Reporting  Requirements 
Provide  CDC  with  original  plus  two 
copies  of: 

1.  progress  reports  (aimual); 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to:  Gladys  T. 
Gissentanna,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procxirement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  2920  Brandywine  Road,  Room 
3000,  Atlanta.  GA  30341-4146. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-3  Animal  Subjects  Reauirements 
AR-10  Smoke-Free  Workplace 

Requirements 
AR-11  Healthy  People  2000 
AR-12  Lobbying  Restrictions 
AR-15  Proof  of  Non-Profit  Status 

L  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  the 
Public  Health  Service  Act  Sections 
301{a)[42  U.S.C.  241(a)),  311  [42  U.S.C. 
243),  and  317(k)  (1)  and  (2)[42  U.S.C. 
247b(k)  (l)and  (2)].  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.283. 

J.  Where  to  Obtain  Additional 
Information 

To  Receive  additional  written 
information  and  to  request  an 
application  kit.  call  1-888-GRANTS4 
(1-888  472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 
Please  refer  to  Program  Annoimcement 
99066.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  an  application 
package.  If  you  have  any  questions  after 
reviewing  the  contents  of  all  the 
documents,  business  management 
technical  assistance  may  be  obtained 
from  Gladys  T.  Gissentanna,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146,  telephone  (770)  488- 
2753.  e-mail  address,  gcg4@cdc.gov. 


See  also  the  CDC  home  page  on  the 
Internet:  http://www.cdc.gov. 

For  program  technical  assistance, 
contact  Paul  A.  Rota,  Ph.D..  Supervisory 
Microbiologist,  Measles  Section, 
National  Center  For  Infectious  Diseases, 
Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Road,  Mailstop 
C-22,  Atlanta,  GA  30333,  telephone 
(404)  639-3308,  fax  (404)  639-4187,  e- 
mail  address,  parl@cdc.gov. 

Dated:  April  1, 1999. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

[FR  Doc.  99-8567  Filed  4-6-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice^ _^_ 

This  notice  announces  a  forthcoming . 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration  . 
(FDA).  The  meeting  will  be  open  to  the 

public. 

Name  o/ Committee:  Cardiovascular 
and  Renal  Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  April  29, 1999,  from  9  a.m.  to 
5:30  p.m.,  and  on  April  30, 1999,  from 
8:30  a.m.  to  4  p.m. 

Location:  National  Institutes  of 
Health,  Clinical  Center,  Bldg.  10,  Jack 
Masur  Auditoriimi,  9000  Rockville  Pike. 
Bethesda,  MD. 

Contact  Person:  Joan  C.  Standaert, 
Center  for  Drug  Evaluation  and  Research 
(HFD-llO),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  419-259-6211,  or 
Lauren  W.  Parcover  (HFD-21).  301- 
827-7001,  or  FDA  Advisory  Committee 
hiformation  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12533.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  On  April  29, 1999,  the 
committee  will  discuss  new  drug 
application  (NDA)  19-865/S-007, 
Betapace®  (sotalol),  Berlex  Laboratories, 
Inc.,  for  prevention  of  the  recurrence  of 
chronic  or  paroxysmal  symptomatic 


atrial  fibrillation/atrial  flutter.  On  April 
30, 1999.  the  committee  will  discuss  the 
interpretation  of  antiarrhythmic  trials  in 
patients  with  implanted  ventricidar 
defibrillators. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  April  21, 1999.  Oral 
presentations  ft-om  the  public  will  be 
scheduled  between  approximately  9 
a.m.  and  10  a.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  April  21, 1999,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argiunents 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  March  26, 1999. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  99-8500  Filed  4-6-99;  8:45  am) 
eaiMO  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Drug  Abuse  Advisory  Commlttas; 
Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  vrill  be  closed  to  the  public. 

Name  of  Committee:  Drug  Abuse 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  April  20, 1999.  from  8:30  a.m. 
to  4  p.m. 

Location:  Center  for  Drug  Evaluation 
and  Research/Advisory  Conunittee 
Conference  Room,  5630  Fishers  Lane, 
Rockville,  MD. 

Contact  Person:  Karen  M.  Templeton- 
Somers,  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20057.  301-827-7001.  or 
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FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-439-0572 
in  the  Washington,  DC  area),  code 
12535.  Please  call  the  Information  Line 
.  for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  be 
discussing  appropriate  patient 
populations  and  outcome  measures  for 
clinical  trials  for  drugs  to  treat  alcohol 
use  disorders. 

Procedure:  On  April  20, 1999,  firom 
8:30  a.m.  to  1:30  p.m.,  the  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  April  6, 1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:30 
a.m.  to  9:30  a.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  April  13, 1999,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
April  20, 1999,  frtsm  1:30  p.m.  to  4  p.m., 
the  committee  will  review  trade  seoet 
and/or  confidential  information  relevant 
to  pending  investigational  new  drugs  or 
new  drug  applications.  This  portion  of 
the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c){4)). 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
April  20, 1999,  Drug  Abuse  Advisory 
Committee  meeting.  Because  the  agency 
believes  there  is  some  urgency  to  bring 
these  issues  to  public  discussion  and 
qualified  members  of  the  Drug  Abuse 
Advisory  Committee  were  available  at 
this  time,  the  Commissioner  concluded 
that  it  was  in  the  public  interest  to  hold 
this  meeting  even  if  there  was  not 
sucfficient  time  for  the  customary  15-day 
public  notice. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  March  30, 1999. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  99-^590  Filed  4-6-99;  8:45  am] 
BHJJNG  CODE  41«H>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Paripherai  and  Cantral  NsfvoMa 
Syslam  Drugs  AcMsoiy  Committae; 
Notica  of  MMHng 

agency:  Food  and  Drug  Administration, 
HHS. 

ACnoN:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  is  open  to  the 
public. 

Name  of  Committee:  Peripheral  and 
Central  Nervous  System  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  April  28  and  29, 1999,  8:30  a.m. 
to  5  p.m. 

Location:  Holiday  Inn  Gaithersburg, 
The  Ballrooms,  Two  Montgomery 
Village  Ave.,  Gaithersburg,  MD. 

Contact  Person:  Sandra  Titus  or  Tony 
Slater,  Food  and  Drug  Administration, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21).  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857,  301-827- 
7001,  or  FDA  Advisory  Conmuttee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington.  DC 
area),  code  12543.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  On  April  28. 1999,  the 
committee  will  discuss  the  safety  and 
efGcacy  of  new  drug  application  (NDA) 
20-884,  Aggrenox""^  (dipyridamole/ 
aspirin  capsules,  Boehringer  Ingelheim 
Pharmaceuticals,  Inc.),  proposed  to 
reduce  the  combined  risk  of  death  and 
nonfatal  stroke  in  patients  who  have 
had  transient  ischemia  of  the  brain  or 
completed  ischemic  stroke. 

On  April  29, 1999,  the  committee  will 
discuss  the  safety  and  efficacy  of  NDA 
20-399,  Freedox®  (tirilazad  mesylate 
injection,  Pharmacia  and  Upjohn,  Inc.), 
proposed  for  the  treatment  of 
aneurysmal  subarachnoid  hemorrhage 
to  improve  survival  and  functional 
outcome  in  patients  with  poor 
neurologic  fimction  following  the  initial 
hemorrhage. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  April  21, 1999.  Oral 


presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  on  April  28  and  29, 
1999.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  April  21, 1999,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  March  26, 1999. 
Kfickael  A.  Friedaan, 

Deputy  Commissioner  for  Operations. 
{FR  Doc.  99-8501  Filed  4-6-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haaitt)  Raaourcaa  and  Sarvicaa 
Administoation 

Statamant  of  Organization,  Functions 
and  Oaiagations  of  Auttwrity 

This  notice  amends  Part  R  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Htmian 
Services  (DHHS),  Plealth  Resources  and 
Services  Administration  (60  FR  56605 
as  amended  November  6,  1995,  as  last 
amended  at  64  FR  14000,  dated  March 
23, 1999).  This  notice  reflects  the 
reorganization  of  the  Maternal  and 
Child  Health  Bureau. 

I.  Under  Part  R,  HRSA,  Maternal  and 
Child  Health  Bureau  (RM)  make  the 
following  changes. 

Section  RM-10  Oi^gamzation  and 
Functions 

Office  of  The  Director  (RM) 

Provides  national  leadership  and 
policy  direction  for  the  planning, 
development,  implementation  and 
evaluation  of  the  programs  and 
activities  of  the  Bureau.  These  programs 
are  designed  to  improve  the  health  of 
women  and  childbearing  age,  infants, 
children,  adolescents,  and  their 
families,  of  children  with  special  health 
needs,  and  of  persons  with  hemophilia. 
Specifically:  (1)  Oversees  the  day-to-day 
management  and  operations  of  the 
Bureau's  Offices  and  Divisions;  (2) 
coordinates  all  internal  functions  of  the 
Bureau  and  facilities  effective, 
collaborative  relationships  with  other 
health  and  related  programs;  (3) 
establishes  a  program  mission,  goals. 
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objectives,  and  policy  positions 
consistent  with  legislation  and  broad 
Administration  guidelines;  (4)  serves  as 
the  focal  point  for  managing  the  Bureau- 
wide  strategic  planning  operation  as  it 
relates  to  long  and  short  range 
programmatic  goals  and  objectives  for 
the  Bureau;  (5)  works  with  other 
Bureaus  to  further  the  Agency  goals  and 
mission;  (6)  develops  and  administers 
internal  operating  policies  and 
procedures  and  provides  guidance  and 
direction  to  Field  Office  staff,  to  State 
Health  Officers,  and  to  State  Maternal 
and  Child  Health  and  Special  Health 
Needs  Directors;  (7)  serves  as  principal 
contact  point  to  the  Agency,  the 
Department,  Office  of  Management  and 
Budget  (OMB),  and  the  White  House  on 
matters  concerning  the  health  status  of 
America's  mothers  and  children;  (8) 
directs  and  coordinates  the  Bureau's 
program  responsibilities,  including  the 
Maternal  and  Child  Health  block  grants 
to  States,  contracts,  and  other  funding 
arrangements  in  the  areas  of  research, 
training,  genetics,  hemophilia,  and 
health  service  improvement  through 
regionally  and  nationally  significant 
projects,  a  national  program  to  improve 
emergency  medical  services  for 
children,  a  Health  Start  program 
designed  to  strengthen  and  improve  the 
delivery  of  health  services  to  improve 
the  outcome  of  pregnancy,  a  national 
program  on  traumatic  brain  injury  and 
on  injiiry  prevention  for  children  and 
adolescents,  and  a  national  abstinence 
education  program;  (9)  directs  and 
coordinates  the  planning, 
implementation  and  monitoring  of  a 
national  maternal  and  child  health  data 
and  information  system  based  on  State 
and  local  jurisdictions;  (10)  provides 
direction  and  serves  as  the  focal  point 
for  international  matters  of  concern  to 
the  health  of  mothers,  children,  and 
their  families;  (11)  develops  a  policy 
statement  and  an  action  plan  to  address 
the  health  needs  of  mothers  and 
children  from  culturally  diverse  groups; 
(12)  directs  and  coordinates  Bureau 
activities  in  support  of  Equal 
Opportunity  programs;  (13)  provides 
direction  for  the  Bureau's  Civil  Rights 
compliance  activities;  (14)  provides 
information  and  reports  on  the  Bureau's 
programs  to  public,  health,  education 
and  related  professional  associations, 
the  Congress,  other  Federal  agencies, 
OMB,  and  the  White  House;  (15) 
coordinates  public  communications  and 
public  affairs  activities  for  the  Bureau; 
(16)  administers  the  implementation  of 
the  Privacy  Act  and  the  Freedom  of 
kiformation  Act  in  the  Bureau;  and  (17) 
performs  the  executive  secretariat 
functions  and  coordinates  responses  to 


General  Accounting  Office  (GAO)  audit 
reports  and  monitors  the 
implementation  of  GAO 
recommendations. 

Office  of  Program  Development  (RM-1) 

Serves  as  the  Bureau  focal  point  for 
the  management  of  the  planning, 
evaluation,  legislation,  and  legislative 
implementation  activities,  including  the 
development,  coordination,  and 
dissemination  of  program  objectives, 
policy  positions,  reports  and  strategic 
plans.  Specifically:  (1)  advises  and 
assists  the  Bureau  Director  and  the 
Bureau  in  the  development, 
coordination  and  management  of 
legislative  planning  documents, 
responses  to  Departmental  and  HRSA 
initiatives,  and  information  papers  to 
support  Bureau  and  Administration 
goak;  (2)  interprets  evaluation 
requirements,  develops,  coordinates, 
and  manages  the  preparation  of  the 
annual  evaluation  plans  and  activities, 
and  conducts  or  contracts  for  specific 
evaluation  projects  related  to  the 
performance  of  MCHB  programs;  (3) 
provides  staff  services,  disseminates 
information,  and  develops,  coordinates, 
and  manages  Bureau  activities  relating 
to  legislation  and  regulations,  and 
develops  and  coordinates  legislative 
proposals  and  regulations;  (4)  develops, 
coordinates,  and  manages  Bureau 
activities  related  to  the  development, 
clearance,  and  dissemination  of  Federal 
Register  notices,  guidelines,  final  grant 
reports,  and  periodic  and  annual  reports 
to  other  Federal  and  non-Federal 
agencies;  (5)  participates  in  the 
development  of  budget  submissions 
related  to  the  office's  functions;  (6) 
coordinates  activities  closely  and 
continuously  with  the  Office  of 
Plaiming,  Evaluation  and  Legislation, 
HRSA,  and  other  MCHB  Divisions  and 
Offices  in  promoting  program  objectives 
and  the  mission  of  the  Bureau;  (7) 
provides  liaison  with  public,  private, 
professional,  and  voluntary 
organizations  on  programs  related  to 
MCHB  planning  and  legislative  issues; 
and  (8)  participates  in  international 
health  activities  of  the  Bureau. 

Office  of  Operations  and  Management 
(RMl) 

Plans,  directs,  coordinates,  and 
evaluates  B\u«au-wide  administrative 
and  management  activities;  coordinates 
and  monitors  a  program  and 
administrative  policy  implementation; 
and  maintains  close  liaison  with 
officials  of  the  Agency,  and  the  Office  of 
the  Secretary  on  matters  relating  to 
these  activities.  Specifically:  (1)  serves 
as  the  Associate  Administrator's  and 
Bureau  principal  source  for 


management  and  administrative  advice 
and  assistance  for  Headquarters  and 
Field  Office  staff  operations;  (2) 
provides  or  serves  as  liaison  for  program 
support  services  and  reso\irces,  such  as 
procurement  of  equipment  and 
supplies,  space,  property,  etc.;  (3) 
provides  leadership  on 
intergovernmental  activities  of  the 
Bureau  which  requires  central 
administrative  direction  or 
inteigovemmental  activities  of  the 
Bureau,  which  require  central  direction 
of  cross  cutting  administrative  issues 
affecting  program  activities;  (4) 
participates  in  the  development  of 
strategic  plans,  regulatory  activities, 
policy  papers,  and  legislative  proposals 
relating  to  MCH  programs;  (5)  serves  as 
liaison  with  the  Office  of  Human 
Resources  Development,  HRSA,  and 
coordinates  personnel  activities  for  the 
Bureau;  (6)  directs,  conducts,  and 
coordinates  manpower  management 
activities  and  advises  on  the  allocation 
of  personnel  resources  including  intra- 
and  interagency  agreements  of  Federal 
assignees  to  MCH  programs:  (7)  manages 
the  performance  appraisal  and 
employee  performance  management 
systems;  (8)  develops  and  carries  out  a 
full  range  of  financial  management 
activities,  including  the  aimual  budget 
formulation,  presentation,  and 
execution  functions;  (9)  determines 
State  allocation  of  MCH  Block  Giant 
funds  based  on  formula  and  current 
census  data;  (10)  is  responsible  for 
planning,  directing,  coordinating,  and 
evaluating  Bureau-wide  grants 
management  activities,  including 
cooperative  agreement  operations;  (11) 
coordinates  the  development  and 
processing  of  Bureau  contract 
prociirement  activities  and  maintains 
liaison  with  the  Division  of  Grants  and 
Procurement  Management,  HRSA;  (12) 
plans,  coordinates,  and  facilities  the 
Bureau's  intra-  and  interagency 
agreement  activities;  (13)  provides 
organization  and  management  analysis, 
develops  policies  and  procedures  for 
internal  operation,  and  interprets  and 
implements  the  Administration's 
management  policies,  procedures  and 
systems;  (14)  coordinates  the  Bureau's 
program  and  administrative  delegations 
of  authority  activities;  (15)  provides  staff 
services  in  the  operational  planning  and 
program  analysis;  (16)  is  responsible  for 
paperwork  management  functions, 
including  the  development  and 
maintenance  of  manual  issuances;  (17) 
provides  direction  regarding  new 
developments  in  office  management 
activities;  (18)  participates  in 
international  health  activities  of  the 
Bureau;  and  (19)  responsible  for  the 
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coordination  of  Bureau  funds  and 
resources  for  grants,  contracts  and 
cooperative  agreements. 

Division  of  Services  for  Children  With 
Special  Health  Needs  (RM2) 

Provides  national  leadership  in 
planning,  directing,  coordinating, 
monitoring,  and  evaluating  national 
programs  focusing  on  the  promotion  of 
health  and  prevention  of  disease  among 
children  with  special  health  needs,  and 
their  &milies,  with  special  emphasis  on 
the  development  and  implementation  of 
family-centered,  comprehensive,  care- 
coordinated,  community-based  and 
culturally  competed  systems  for  care  for 
such  populations.  Specifically:  (1) 
Administers  a  program  which  supports 
the  development  of  systems  of  care  and 
services  for  children  with  special  health 
care  needs  and  their  families;  (2) 
develops  policies  and  guidelines  and 
promulgates  standards  for  professional 
services  and  effective  organization  and 
administration  of  health  programs  for 
children  with  special  health  care  needs 
and  their  families;  (3)  accounts  for  the 
administration  of  funds  and  other 
resources  for  grants,  contracts  and 
programmatic  consultation  and 
assistance;  (4)  coordinates  with  other 
MCHB  Divisions  and  Offices  in 
promoting  program  objectives  and  the 
mission  of  the  Bureau;  (5)  provides 
consultation  and  technical  assistance  to 
State  programs  for  children  with  special 
health  care  needs  and  to  local 
communities,  consistent  with  a  Bureau 
wide  technical  assistance  consultation 
plan,  and  in  concert  with  other  agencies 
and  organizations;  (6)  provides  liaison 
with  public,  private,  professional  and 
volimtary  organizations  on  programs 
designed  to  improve  services  for 
children  with  special  health  care  needs 
and  their  families;  (7)  develops  and 
implements  a  national  program  for  those 
at  risk  or  living  with  genetic  diseases, 
including  a  national  program  for 
persons  with  hemophilia,  implementing 
a  system  of  demonstration  projects 
related  to  early  identification,  referral, 
treatment,  education,  and  counseling 
information;  (8)  coordinates  within  this 
Agency  and  with  other  Federal 
programs  (particularly  Title  XIX  of  the 
Social  Seciuity  Act,  Supplemental 
Secmity  Income  (SSI),  Individuals  with 
Disabilities  Education  Act  (IDEA),  and 
others)  to  extend  and  improve 
comprehensive,  coordinated  services 
and  promote  integrated  State-based 
systems  of  care  for  children  with  special 
health  care  needs,  including  those  with 
genetic  disorders,  and  their  families;  (9) 
promotes  the  dissemination  of 
information  on  preventive  health 
services  and  advances  in  the  care  and 


treatment  of  children  with  special 
health  care  needs,  including  those  with 
genetic  disorders,  and  their  families; 
(10)  participates  in  the  development  of 
strategic  plans,  regulatory  activities, 
policy  papers,  legislative  proposals,  and 
budget  submissions  relating  to  health 
services  for  children  with  special  health 
care  needs,  including  those  with  genetic 
disorders,  and  their  families;  (11) 
provide  a  focus  for  international  health 
activities  of  the  Bureau  for  services  for 
children  with  special  h«elth  care  needs 
and  their  families;  (12)  participates  in 
the  development  of  interagency 
agreements  concerning  Federal 
assignees  to  State  MCH  programs;  and 
(13)  responsible  for  the  administration 
of  funds  and  other  resources  for  grants, 
contracts,  and  cooperative  agreeinents. 

Division  of  Child,  Adolescent.and 
Family  Health  (RM3) 

Provides  national  leadership  in 
planning,  directing,  coordinating, 
monitoring,  and  evaluating  national 
programs  focusing  on  the  promotion  of 
health  and  prevention  of  disease  and 
injury  among  children,  adolescents,  and 
their  families  with  special  emphasis  on 
the  development  and  implementation  of 
family-centered,  comprehensive, 
coordinated,  community  based  and 
cultiually  competent  systems  of  care  for 
such  populations.  Specifically:  (1) 
administers  a  program  which  supports 
the  development  of  systems  of  care  and 
services  for  children,  adolescents,  and 
their  families;  (2)  develops  policies  and 
guidelines  and  promulgates  standards 
for  professional  services  and  effective 
organization  and  administration  of 
health  programs  for  children, 
adolescents,  and  their  families;  (3) 
accounts  for  the  administration  of  funds 
and  other  resources  for  grants,  contracts, 
and  programmatic  consultation  and 
assistance;  (4)  coordinates  with  MCHB 
Divisions  and  Offices  in  promoting 
program  objectives  and  the  mission  of 
the  Bureau;  (5)  serves  as  the  focal  point 
within  the  Biueau  in  implementing 
programmatic  statutory  requirements  for 
State  programs  for  children, 
adolescents,  and  their  families;  (6) 
provides  consultation  and  technical 
assistance  to  state  programs  for 
children,  adolescents,  and  their  families 
and  to  local  communities,  consistent 
with  Biu-eau-wide  technical  assistance 
consultation  plan,  working  with  other 
agencies  and  organizations;  (7)  provides 
liaison  with  public,  private,  professional 
and  volimtary  organizations  on 
programs  designed  to  improve  services 
for  children,  adolescents,  and  their 
femilies;  (8)  serves  as  the  national  focus 
for  improving  the  health  and  well-being 
of  adolescents;  (9)  carries  out  a  national 


program  on  school  staff  development 
activities;  (10)  carries  out  a  national 
program  designed  to  improve  the 
provision  of  emei^ency  medical  services 
for  children;  (11)  carries  out  a  national 
program  on  traumatic  brain  injury  and 
on  injury  prevention  for  children  and 
adolescents;  (12)  coordinates  within  this 
Agency  and  with  other  Federal 
programs  (particularly  Titie  XIX  of  the 
Social  Security  Act)  to  extend  and 
improve  comprehensive,  coordinated 
services  and  promote  integrated  State- 
based  systems  of  care  for  children, 
adolescents,  and  their  families;  (13) 
disseminates  information  on  preventive 
health  services  and  advances  in  the  care 
and  treatment  of  children,  adolescents, 
and  their  families;  (14)  participates  in 
the  development  of  strategic  plans, 
regulatory  activities,  policy  papers, 
legislative  proposals,  and  budget 
submissions  relating  to  health  services 
for  children,  adolescents,  and  their 
femilies;  (15)  provides  a  focus  for 
international  health  activities  for  the 
Bureau  for  services  for  children, 
adolescents,  and  their  families;  and  (16) 
responsible  for  the  administration  of 
funds  and  other  resources  for  grants, 
contracts,  and  cooperative  agreements. 

Division  of  Research,  Training  and 
Education  (RM4) 

Provides  national  leadership  in 
planning,  directing,  coordinating, 
monitoring,  and  evaluating  national 
programs  related  to  research, 
professional  and  public  education 
activities  focusing  on  the  promotion  of 
health  and  prevention  of  disease  among 
women  of  reproductive  age,  infants, 
children,  adolescents  and  their  &milies, 
with  special  emphasis  on  the 
development  and  implementation  of 
family-centered,  comprehensive;  care- 
coordinated,  community-based  and 
culturally  competent  systems  of  care  for 
such  population.  Specifically:  (1) 
administers  a  program  which  supports 
the  development  of  systems  of  care  and 
services  for  children,  had  their  families; 
(2)  develops  policies  and  guidelines  and 
promulgates  standards  through  research, 
professional  and  public  education  and 
training  activities  for  the  Bureau;  (3) 
accounts  for  the  administration  of  funds 
and  other  resources  for  grants,  contracts 
and  programmatic  consultation  and 
assistance;  (4)  coordinates  with  other 
MCHB  Divisions  and  Offices  in 
promoting  program  objectives  and  the 
mission  of  the  Bureau;  (5)  provides 
liaison  with  public,  private,  professional 
and  voluntary  organizations  on 
programs  and  activities;  (6) 
disseminates  information  on  research, 
professional  and  public  education  and 
training  activities  to  states  and 
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localities;  (7)  participates  in  the 
development  of  strategic  plans, 
regidatory  activities,  policy  papers, 
legislative  proposals,  and  budget 
submissions;  (8)  provides  a  focus  for 
international  health  activities  of  the 
Bureau  relating  to  research,  professional 
and  public  education  and  training 
activities  for  the  Bureau;  and  (9) 
responsible  for  the  administration  of 
funds  and  other  resources  for  grants, 
contracts  and  cooperative  agreements. 

Division  of  Perinatal  Systems  and 
Women's  Health  (RMS) 

Provides  national  leadership  in 
planning,  directing,  coordinating, 
monitoring,  and  evaluating  national 
programs  focusing  on  perinatal,  infant 
and  women's  health  to  improve  and 
strengthen  the  access,  delivery,  quality, 
coordination  and  information  of 
services  for  the  targeted  populations, 
especially  for  the  vulnerable  and  high- 
risk.  Specifically:  (1)  administers 
national  programs  on  perinatal  and 
women's  health  with  an  emphasis  on 
infant  mortality  reduction  and 
prevention;  (2)  provides  pohcy 
direction,  technical  assistance,  and 
professional  consultation  on  Division 
programs;  (3)  accoimts  for  the 
administration  of  funds  and  other 
resources  for  grants,  contracts  and 
programmatic  consultation  and 
assistance;  (4)  coordinates  with  other 
MCHB  Divisions  and  Offices  in 
promoting  Division  programs'  objectives 
and  mission  of  the  Bureau;  (5)  serves  as 
the  focal  point  within  the  Bureau  in 
implementing  programmatic 
requirements  for  Division's  program;  (6) 
coordinates  Division  programs  within 
the  Agency  and  with  other  Federal 
programs;  (7)  provides  liaison  with 
public,  private,  professional  and 
voluntary  organizations  for  Division 
program;  (8)  disseminates  information 
on  Division  programs;  (9}  participates  in 
the  development  of  strategic  plans, 
regulatory  activities,  policy  papers, 
legislative  proposals,  and  budget 
submissions  relating  to  Division 
programs;  (10)  provides  a  focus  for 
international  health  activities  of  the 
Bureau  for  Division  programs;  and  (11) 
responsible  for  the  administration  of 
funds  and  other  resources  for  grants, 
contracts,  and  cooperative  agreements. 

Division  of  State  And  Community 
Health  (RM6) 

In  collaboration  with  MCHB  Division 
and  Offices,  serves  as  the  organizational 
focus  for  the  administration  of 
responsibilities  related  to  the  MCH 
Block  Grant  to  States  Program. 
Specifically:  (1)  Provides  national 
leadership,  direction,  coordination,  and 


administrative  oversight  related  to  the 
development  and  management  of  the 
State  MCH  Block  Grant  applications  and 
the  annual  report;  (2)  baSed  on  review 
of  State  Book  grant  applications  and 
annual  reports  submitted  by  States, 
develops,  plans,  manages,  and  monitors 
a  Bureau-wide  program  of  technical 
assistance  and  consultation  in 
collaboration  with  other  Bureau 
Divisions  and  related  health  programs; 
(3)  develops  and  manages  a  program  for 
the  collection,  analysis  and 
dissemination  of  National  and  State 
information  and  data  to  various 
constituencies  including  the  public. 
States,  and  Congress  about  the  Block 
Grant  to  States  Program;  (4)  coordinates 
within  this  Agency  and  with  other 
Federal  programs  (particularly  Title  XIX 
of  the  Social  Security  Act)  to  extend  and 
improve  comprehensive,  coordinated 
services  in  the  Block  Grant  to  States 
Program;  (5)  develops,  plans,  manages, 
and  monitors  the  abstinence  only 
education  grant  program  to  the  States; 
(6)  develops,  plans;,  manages,  and 
monitors  the  State  Systems 
Development  Initiative  (SSDI)  grant  to 
the  States  program;  (7)  provides 
leadership  and  direction  to  the  ten  Field 
Office  staffs  in  concert  with  the  MCHB 
Division  and  HRSA;  (8)  participates  in 
activities  related  to  the  Special  Projects 
of  Regional  and  National  Significance 
(SPRANS)  program  to  facilitate  the 
dissemination  of  effective  knowledge 
related  to  State  MCH  functions;  (9) 
manages  and  monitors  interagency 
agreements  of  Federal  assignees  to  State 
MCH  program;  (10)  participates  in  the 
development  of  strategic  plans, 
regulatory  activities,  policy  papers, 
legislative  proposals  and  budget 
submissions  relating  to  health  services 
for  women  of  childbearing  age,  infants, 
children,  adolescents,  children  with 
special  health  care  needs  and  their 
families;  (11)  participates  in 
international  health  activities  of  the 
Bureau  and  coordinates  the  Pacific 
Basin  activities;  and  (12)  responsible  for 
the  administration  of  funds  and  other 
resources  for  grants,  contracts,  and 
cooperative  agreements. 

Office  of  Data  and  Information 
Management  (RM7) 

Provides  national  leadership  in  the 
identification  and  analysis  of  data  needs 
and  the  utilization  and  implementation 
of  a  data  strategy  and  program  focusing 
on  the  promotion  of  health  and 
prevention  of  disease  among  women  of 
reproductive  age;  infants,  children, 
adolescents  and  their  families  with 
special  emphasis  on  the  development 
and  implementation  of  family-centered, 
comprehensive,  care-coordinated; 


community-based  and  culturally 
competent  systems  of  care  for  such 
population.  Specifically:  (1)  develops, 
coordinates,  and  maintains  a  data  and 
information  system  designed  to  improve 
implementation  of  Title  V  and  other 
Bureau  programs;  (2)  develops, 
coordinates,  and  implements  systematic 
technical  assistance  and  consultation  on 
data  and  information  systems,  and 
evaluation  approaches  to  State  and  local 
agencies  and  organizations  or  groups 
concerned  with  infants,  children, 
adolescents,  and  children  special  health 
care  needs;  (3)  through  grants  and 
contracts,  provides  support  for  a  broad 
range  of  data  collection,  analyses  and 
projects  designed  to  improve  the  health 
status  of  infants,  children,  adolescents, 
and  children  with  special  health  care 
needs;  (4)  coordinates  and  provides  for 
a  program  of  professional  consultation 
and  technical  assistance  through  central 
and  field  office  staff  to  State  and  local 
agencies  and  organizations;  (5) 
develops,  coordinates  and  disseminates 
data  information;  (6)  plans,  implements 
and  monitors  a  system  of  placement  of 
Federal  employees  assigned  to  the  State 
health  agencies;  (7)  coordinates  and 
monitors  the  placement  of  CDC 
sponsored  epidemiologist  in  State 
Agencies;  and  (8)  provides  for  data 
program  coordination  at  all  levels  of 
Bureau  program  operations  through 
analyses  of  program  data,  trends  and 
other  issues  concerning  scientific  and 
policy  matters,  the  provision  of  health 
services  and  data  and  information 
related  to  the  promotion  of  health  and 
prevention  of  disease  among  infants, 
children,  adolescents,  and  children  with 
special  health  care  needs. 

Section  RM-30  Delegations  of  Authority 

Alt  delegations  and  redelegations  of 
authority  which  were  in  effect 
immediately  prior  to  the  effective  date 
hereof  have  been  continued  in  effect  in 
them  or  their  successors  pending  further 
redelegation.  I  hereby  ratify  and  affirm 
all  actions  taken  by  any  DHHS  official 
which  involved  the  exercise  of  these 
authorities  prior  to  the  effective  date  of 
this  delegation. 

This  reorganization  is  effective  upon 
date  of  signature. 

Dated:  March  25, 1999. 
Claude  Earl  Fox, 
Administrator. 
[FR  Doc.  99-8591  Filed  4-6-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Aa  Amended; 
Revlaiona  to  the  Exiating  Syatem  of 
Recorda 

agency:  Office  of  the  Secretary, 
Department  of  the  Interior. 
ACTION:  Proposed  revisions  to  an 
existing  system  of  record. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Office  of  the  Secretary 
is  issuing  public  notice  of  its  intent  to 
modify  an  existing  Privacy  Act  system 
of  records  notice,  OS-52,  "Passport  and 
Visa  Records."  The  revisions  will 
update  the  address  of  the  system   . 
location  and  the  system  manager. 

EFFECTIVE  DATE:  These  actions  will  be 
effective  on  or  before  April  2, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chief,  Division  of  Financial 
Management  Services,  National 
Business  Center,  U.S.  Department  of  the 
Interior,  1849  C  Street  NW,  MS-1313 
MIB,  Washington,  DC  20240. 
SUPPLEMENTARY  INFORMATION:  In  this 
notice,  the  Department  of  the  Interior  is 
amending  OS-52,  "Passport  and  Visa 
Records,"  to  update  the  address  of  the 
system  location  and  system  manager. 
Accordingly,  the  Department  of  the 
Interior  proposed  to  amend  the 
"Passport  and  Visa  Records,"  OS-52 
system  notice  in  its  entirety  to  read: 

Sue  Ellen  Sloca, 

Office  of  the  Secretary  Privacy  Act  Officer, 
National  Business  Center. 

INTERIOR/OS-52 

SYSTEM  NAME 

Passport  and  Visa  Records— Interior, 
OS-52 

SYSTEM  LOCATMN: 

Division  of  Financial  Management 
Services,  National  Business  Center,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW,  MS-1313  MIB,  Washington,  DC 
20240. 

CATEQOfllES  OF  IN0W1DUAI.S  COVERED  BY  THE 
SYSTEM: 

(1)  Employees  of  the  Department  of 
the  Interior  who  travel  on  official 
business. 

(2)  Employees  of  independent 
agencies,  coimcils,  and  commissions 
who  are  provided  administrative 
support  by  the  Department  of  the 
Interior  who  travel  on  official  business. 

(3)  Individuals  who  travel  on  official 
business  on  behalf  of  the  Department  of 
the  Interior. 


CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Passports  and  visas. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
22  U.S.C.  211a. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUOiNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  purpose  of  the  system  is 
to  initiate,  obtain  and  maintain 
passports  and  visas. 

Disclosures  outside  the  Department  of 
the  Interior  may  be  made: 

(1)  To  other  Federal  agencies,  to 
transfer  passports  and  visas. 

(2)  To  the  U.S.  Department  of  Justice 
or  in  a  proceeding  before  a  court  or 
adjudicative  body  when  (a)  the  United 
States,  the  Department  of  the  Interior,  a 
component  of  the  Department,  or,  when 
represented  by  the  government,  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  pmpose  for 
which  the  records  were  compiled. 

(3)  To  appropriate  Federal,  State,  local 
or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license,  when  the  disclosing 
agency  becomes  aware  of  information 
indicating  a  violation  or  potential 
violation  of  a  statute,  rule,  regulation, 
order  or  license. 

(4)  To  a  congressional  office  in 
connection  with  an  inquiry  an 
individual  covered  by  the  system  has 
made  to  the  congressional  office. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Passports  and  visas  are  stored  in  a 
locked  safe. 

retrievabiuty: 

Passports  and  visas  are  filed  and 
retrieved  by  the  name  of  the  individual 
to  whom  they  are  assigned. 

SAFEGUARDS: 

Passports  and  visas  are  stored  in  a 
locked  room  in  a  manipulation-proof, 
three-way-combination-lock,  steel  safe. 
Access  to  records  is  granted  only  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

General  Records  Schedule  No.  9,  Item 
No.  4. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Division  of  Financial 
Management  Services,  National 


Business  Center,  U.S.  Department  of  the 
Interior,  1849  C  Street  ffw,  MS-1313 
MIB,  Washington.  DC  20240. 

NOmCATION  PROCEDURES: 

Inquiries  regarding  the  existence  of 
records  shall  be  addressed  to  the  System 
Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
meet  the  content  requirements  of  43 
CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  records  shall 
be  addressed  to  the  Sjrstem  Manager. 
The  request  miist  be  in  writing,  signed 
by  the  requester,  and  meet  the  content 
requirements  of  43  CFR  2.63. 

C0NTEST1NQ  RECORD  PROCEDURES: 

A  request  for  amendment  of  records 
shall  be  addressed  to  the  System 
Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
meet  the  content  requirements  of  43 
CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Employees  of  the  Department  who 
travel  on  official  business;  employees  of 
independent  agencies,  coimcils,  and 
commissions  who  are  provided 
administrative  support  by  the 
Department  who  travel  on  official 
business;  and  individuals  who  travel  on 
official  business  on  behalf  of  the 
Department. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  99-^548  Filed  4-6-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Aircraft  Servicea 

Privacy  Act  of  1974;  Aa  Amended; 
Reviaiona  to  tfte  Exiating  Syatem  of 
Recorda 

AGENCY:  Office  of  Aircraft  Services, 
Department  of  the  Interior. 
ACTION:  Proposed  revisions  to  an 
existing  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Office  of  Aircraft 
Services  is  issuing  public  notice  of  its 
intent  to  modify  an  existing  Privacy  Act 
system  of  records,  DOI-07,  "Federal  and 
Non-Federal  Aviation  Personnel, 
Equipment,  and  Mishap  Information 
System."  The  revisions  will  reflect  the 
reorganization  of  the  Northwest  Area 
Office  and  update  the  address  of  the 
Alaska  Regional  Office. 
EFFECTIVE  DATE:  These  actions  will  be 
effective  April  7, 1999. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Director,  Office  of  Aircraft  Services, 
2350  W.  Robinson  Road,  Boise,  Idaho 
83705-5355. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Aircraft  Services  is  amending  the 
system  notice  for  DOI-07,  "Federal  and 
Non-Federal  Aviation  Personnel, 
Equipment,  and  Mishap  hifonnation 
System"  to  reflect  an  organizational 
change  within  the  agency.  The  Office  of 
Aircraft  Services'  Northwest  Area  Office 
and  Southwest  Area  Office  were 
consolidated  imder  one  Area  Director  to 
form  the  West  Area  Office.  Each  office 
is  identified  by  its  geographical 
location,  i.e..  West  Area  Office — Boise 
and  West  Area  Office — Phoenix.  The 
notice  is  also  being  amended  to  update 
the  address  of  the  Alaska  Regional 
Office.  Accordingly,  the  Office  Aircraft 
Services  proposes  to  amend  the 
"Federal  and  Non-Federal  Aviation 
Personnel,  Equipment,  and  Mishap 
Information  System."  DOI-07,  in  its 
entirety  to  read  as  follows: 
Sue  Ellen  Sloca, 

Office  of  the  Secretary  Privacy  Act  Officer, 
National  Business  Center. 

INTERIOR/DOI-07 

SYSTEM  NAME: 

Federal  and  Non-Federal  Aviation 
Personnel,  Equipment,  and  Mishap 
Information  System — Interior,  DOI-07. 

SYSTEM  location: 

(1)  National  headquarters:  Office  of 
the  Director,  Aviation  Safety  Office, 
Office  of  Aircraft  Services,  2350  W. 
Robinson  Road,  Boise,  Idaho  83705- 
5355. 

(2)  Office  of  Aircraft  Services, 
Division  of  Technical  Services,  2350 
West  Robinson  Road,  Boise,  Idaho 
83705-5355. 

(3)  Office  of  Aircraft  Services,  Alaska 
Regional  Office,  4837  Aircraft  Drive, 
Anchorage.  Alaska  95502-1052. 

(4)  Office  of  Aircraft  Services,  West 
Area  Office — Boise,  2741  Airport  Way, 
Boise,  Idaho  83705. 

(5)  Office  of  Aircraft  Services,  West 
Area  Office — Phoenix,  One  West  Deer 
Valley  Road,  Susite  204,  Phoenix, 
Arizona  85027. 

(6)  Office  of  Aircraft  Services,  East 
Area  Office,  1954  Airport  Road,  Suite 
101,  Chamblee,  Georgia  30341. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Professional,  dual-function  and 
incidental  pilots,  air  crews,  mechanics 
and  ground  personnel  employed  by 
Interior  biueaus. 

(2)  Pilots,  aircrews,  mechanics,  and 
ground  personnel  of  commercial 
operators  utilized  by  Interior  bureaus. 


(3)  Pilots,  aircrews,  mechanics,  and 
groimd  personnel  of  cooperating 
government  agencies,  organizations  and 
private  individuals. 

CATEGORIES  OF  RECORDS  COVERED  BY  THE 
SYSTEM: 

The  system  contains  information 
relative  to  certificates,  qualifications, 
experience  levels,  training  and 
proficiency,  and  performance  of 
individuals.  Identifying  information 
pertaining  to  individuals  includes 
name,  birth  date,  and  social  security 
number  of  Federal  Aviation 
Administration  certificate  number.  The 
system  also  contains  aviation  mishap 
data  pertaining  to  accidents,  incidents, 
aviation  hazards  and  maintenance 
deficiencies.  This  information  includes 
accident  summary,  accident  and  other 
mishap  reports,  type  of  mishap,  and 
pilot  crewmember,  and  mechanic 
certificate  nxunber. 

AUTHORrrv  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  use  301;  Reorganization  Plan  3  of 
1950. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  purposes  of  the  system 
are: 

(1)  To  determine  if  aircraft/crew/ 
mechanic/ground  persoimel  are  in 
compliance  with  Office  of  Aircraft 
Services  procedm-es  and  directives. 

(2)  To  perform  aircraft  mishap  trend 
analysis  and  develop  statistical  data  for 
use  in  the  Interior  Aircraft  Accident 
Prevention  Program. 

(1)  To  the  U.S.  Department  of  Justice 
or  in  a  proceeding  before  a  court  or 
adjudicative  body  when,  (a)  the  United 
States,  the  Department  of  the  Interior,  a 
component  of  the  Department,  or  when 
represented  by  the  government,  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  purpose  for 
which  the  records  were  compiled. 

(2)  To  appropriate  Federal,  State,  local 
or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of,  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  license,  when  the  disclosing 
agency  becomes  aware  of  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order  or  license. 

(3)  To  a  Federal  agency  which  has 
requested  information  necessary  or 
relevant  to  the  hiring,  firing,  or  retention 
of  an  employee,  or  issuance  of  a  security 
clearance,  contract,  license,  pilot 


qualification  card,  grant  or  other  benefit, 
but  only  to  the  extent  that  the 
information  disclosed  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

(4)  To  Federal,  State,  or  local  agencies 
or  commercial  businesses  where 
necessary  to  obtain  information  relevant 
to  the  hiring  or  retention  of  an 
employee,  or  the  issuance  of  a  security 
clearance,  license,  pilot  qualification 
card,  grant  or  other  benefit. 

(5)  To  a  congressional  office  in 
connection  v«dth  an  inquiry  an 
individual  covered  by  the  system  has 
made  to  the  congressional  office. 

POUCIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  manually,  in 
file  folders  or  on  microfiche  film,  and/ 
or  electronically,  in  computer  files. 

retrievability: 

(1)  Records  on  Interior  employees  are 
indexed  by  name,  date  of  birth.  Social 
Security  nimiber.  Federal  Aviation 
Administration  certificate  number, 
agency,  location  duty  classification, 
type  of  mishap,  and  accident  summary. 

(2)  Records  on  commercial  operator 
persoimel  are  indexed  by  name,  date  of 
birth.  Social  Security  number.  Federal 
Aviation  Administration  certificate 
number,  type  of  mishap,  and  accident 
summary. 

(3)  Records  on  cooperating  . 
govenmient  agencies,  organizations,  and 
private  individuals  are  indexed  by 
name,  date  of  birth.  Social  Security 
number.  Federal  Aviation 
Administration  certificate  number, 
agency  location,  type  of  mishap  and 
accident  Summary 

SAFEGUARDS: 

Access  to  records  is  limited  to 
Departmental  employees  who  have  an 
official  need  to  use  the  records  in  the<. 
performance  of  their  duties.  When  not 
in  use  by  authorized  personnel,  paper 
and  microfiche  records  are  stored  in 
locked  file  cabinets  or  in  secured  rooms. 
Electronically  stored  records  are 
protected  from  imauthorized  access 
through  use  of  access  codes,  entry  logs, 
and  other  system-based  protection 
methods. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  are  retained  for 
seven  (7)  years  and  them  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

(1)  National  headquarters:  Office  of 
Aircraft  Services,  Aviation  Safety  Office, 
2350  W.  Robinson  Road,  Boise,  Idaho 
83705-5355. 
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(2)  Chief,  Division  of  Technical 
Services,  Office  of  Aircraft  Services, 
2350  W.  Robinson  Road,  Boise,  Idaho 
84705-5355. 

(3)  Regional  Director,  Alaska  Regional 
Office,  Office  of  Aircraft  Services,  4837 
Aircraft  Drive,  Anchorage,  Alaska 
99502-1052. 

(4)  Area  Director,  West  Area  Office — 
Boise,  Office  of  Aircraft  Services,  2741 
Airport  Way,  Boise,  Idaho  83705. 

(5)  Office  of  Aircraft  Services,  West 
Area  Office — ^Phoenix,  One  West  Deer 
Valley  Road,  Suite  204,  Phoenix, 
Arizona  85027. 

(6)  Area  Director,  East  Area  Office, 
Office  of  Aircraft  Services,  1954  Airport 
Road,  Suite  101,  Chamblee,  Georgia 
30341. 

NOTIFICATION  PnOCEOURE: 

A  request  for  notification  of  the 
existence  of  records  shall  be  addressed 
to  the  appropriate  System  Manager.  The 
request  must  be  in  writing,  signed  by 
the  requestor,  and  comply  with  the 
content  requirements  of  43  CFR  2.60. 

RECORO  ACCESS  PROCEDURES: 

A  request  for  access  to  records  shall 
be  addressed  to  the  appropriate  System 
Manager.  The  request  must  be  in 
writing,  signed  by  the  requestor,  and 
comply  with  the  content  requirements 
of43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

A  request  for  amendment  of  a  record 
shall  be  addressed  to  the  appropriate 
System  Manager.  The  request  must  be  in 
writing,  signed  by  the  requestor,  and 
comply  with  the  content  requirements 
of43  CFR  2.71. 

EXEMPTIONS  CLAMED  BY  THE  SYSTOI: 

None. 

[FR  Doc.  99-8549  Filed  4-6-99;  8:45  am] 
BUJNQ  CODE  431(M«I-H 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974;  As  Amended; 
Deletion  of  an  Existing  System  of 
Records 

AGENCY:  Office  of  the  Secretary, 
Department  of  the  Interior. 
ACnON:  Proposed  deletion  of  an  existing 
system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a],  the  Office  of  the  Secretary 
is  issuing  public  notice  of  its  intent  to 
delete  an  existing  Privacy  Act  system  of 
records  notice,  OS-87,  "Cash  Receipts." 
EFFECTIVE  DATE:  This  action  will  be 
effective  April  7, 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Division  of  Financial 
Management  Services,  National 
Business  Center,  U.S.  Department  of  the 
Interior,  1849  C  Street  NW,  MS-1313 
MIB,  Washington,  D.C.  20240. 

SUPPLEMENTARY  INFORMATION:  In  this 
notice,  the  Department  of  the  Interior  is 
deleting  OS-87,  "Cash  Receipts," 
because  a  separate  system  of  records, 
accessible  by  the  names  of  individuals 
paying  for  goods  or  services  in  cash  or 
receiving  cash,  is  no  longer  being 
maintained  by  the  National  Business 
Center. 
Sue  Ellen  Sloca, 

Office  of  the  Secretary  Privacy  Act  Officer, 
National  Business  Center. 

INTERIOR/OS-67 

SYSTEM  NAME: 

Cash  Receipts — Interior,  OS-87. 

ORIGINAL  FEDERAL  REGISTER  PUBLICATION 
CITATION: 

51  FR  25614.  July  15, 1986. 
REASON  FOR  DELETION: ' 

The  National  Business  Center  no 
longer  maintains  a  separate  system  of 
records  relating  to  cash  receipts  from 
individuals  and  cash  disbursements  to 
individuals  because  it  stopped 
transacting  business  in  cash  on  October 
1, 1998. 

DISPOSmON  OF  RECORDS: 

Records  remaining  from  OS-87, 
"Cash  Receipts,"  that  have  not  yet 
officially  been  sechduled  for 
destruction,  in  accordance  with  General 
Records  Schedule  No.  6,  Item  No.  1,  will 
be  retained  by  the  National  Business 
Center  imtil  their  official  destruction 
date.  Requests  for  notification  of  the 
existence  of  records  on  named 
individuals,  access  to  records  on  named 
individuals,  and  amendment  of  records 
on  named  individuals  that  were  filed  in 
"Cash  Receipts,"  OS-87,  which  have 
not  yet  been  destroyed,  should  be  sent 
to  the  following  address:  Chief  Division 
of  Financial  Management  Services, 
National  Business  Center,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW,  MS-1313  MIB,  Wasington,  DC 
20240. 

[FR  Doc.  99-8550  Filed  4-6-99;  8:45  am] 
BUllNG  CODE  431 0-RK-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974;  As  Amended; 
Revisions  to  the  Existing  System  of 
Records 

AGENCY:  Office  of  the  Secretary, 
Department  of  the  Interior. 
ACTION:  Proposed  revisions  to  an 
existing  system  of  records. 

summary:  In  accordance  virith  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Office  of  the  Secretary 
is  issuing  public  notice  of  its  intent  to 
modify  an  existing  Privacy  Act  system 
of  records,  OS-46,  "Secretarial  Subject 
Files."  The  revisions  will  update  the 
address  of  the  system  location  and  the 
system  manager,  and  the  storage, 
retrievability,  safeguards,  and  records 
retention  and  disposal  statements. 
EFFECTIVE  DATE:  These  actions  will  be 
effective  on  April  7,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  Secretary  Records  Officer, 
Division  of  Technology  Services, 
National  Business  Center,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW,  MS-1414  MIB,  Washington,  DC 
20240. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  is  amending  OS-46, 
"Secretarial  Subject  Files,"  to  update 
the  address  of  the  system  location  and 
system  manager  and  to  more  accurately 
describe  how  records  contained  in  the 
system  are  stored,  retrieved, 
safeguarded,  retained  and  disposed  of. 
Accordingly,  the  Department  of  the 
Interior  proposes  to  amend  the  system 
notice  for  "Secretarial  Subject  Files," 
OS-46  in  its  entirety  to  read  as  follows: 
Sue  Ellen  Sloca, 

Office  of  the  Secretary  Privacy  Act  Officer, 
National  Business  Center. 

INTERIO(VOS-46 

SYSTEM  NAMED: 

Secretarial  Subject  Files — Interior, 
OS-46. 

SYSTEM  LOCATION: 

Division  of  Technology  Services, 
National  Business  Center,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW,  MS-1414  MIB,  Washington,  DC 
20240. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  TME 
SYSTEM: 

Individuals  writing  to  or  receiving 
correspondence  from  the  following 
Department  of  the  Interior  officials:  The 
Secretary,  the  Under  Secretary,  the 
Deputy  Secretary,  the  Solicitor,  the 
Assistant  Secretaries,  the  Deputy 
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Assistant  Secretaries,  and  individuals 
serving  in  these  capacities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names  of  correspondents,  date  and 
subject  of  correspondence,  official 
record  copies  of  correspondence. 

AUTHOflfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  391;  43  U.S.C.  1457;  44 
U.S.C.  3101;  Reorganization  Plan  3  of 
1950. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  purpose  of  the  system  is 
to  document  and  support  the 
operational,  program  and  policy 
decisions  of  Departmental  officials  at 
the  Secretarial  level.  Disclosures  outside 
the  Department  of  the  Interior  may  be 
made: 

(1)  To  the  U.S.  Department  of  Justice 
or  to  a  court  or  adjudicative  body  with 
jurisdiction  when  (a)  the  United  States, 
the  Department  of  the  Interior,  a 
component  of  the  Department,  or  when 
represented  by  the  government,  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  purpose  for 
which  the  records  were  compiled. 

(2)  To  appropriate  Federal,  State,  local 
or  foreign  agencies  responsible  for 
investigation  or  prosecuting  the 
violation  of  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license,  when  the  disclosing 
agency  becomes  aware  of  information 
indicating  a  violation  of  or  a  potential 
violating  of  a  statute,  regulation,  rule, 
order  or  license. 

(3)  To  a  congressional  office  in 
connection  with  an  inquiry  an 
individual  covered  by  the  system  has 
made  to  the  congressional  office. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Official  record  copies  of 
correspondence  are  stored  in  file 
folders;  an  electronic  copy  of 
correspondence  (dated  January  1, 1997 
or  later]  is  stored  in  image  files  in  a 
computer  database.  Index  terms  (for 
correspondence  dated  December  31, 
1996  or  earlier)  are  stored  in  index 
cards;  index  terms  (for  correspondence 
dated  January  1, 1997  or  later)  are  stored 
in  a  computer  database. 


RETRIEVABIUTY: 

Records  are  retrieved  by  name  of 
correspondent  and/or  date  or  subject  for 
correspondence. 

SAFEGUARDS: 

Official  records  copies  of 
correspondence  are  stored  in  locked  file 
cabinets,  in  a  locked  room.  Computer 
image  files  are  maintained  in 
accordance  with  43  CFR  2.51.  Access  to 
both  paper  and  automated  records  is 
limited  to  persons  whose  official  duties 
require  such  access. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  Office  of  the  Secretary 
Comprehensive  Records  Disposal 
Schedule  K-1.  Official  record  copies  of 
correspondence  are  stored  on  site  for  ten 
(10)  years,  at  a  Federal  Records  Center 
for  an  additional  ten  (10)  years,  and  are 
offered  to  the  National  Archives  and 
Records  Administration  for  permentent 
retention  after  twenty  (20)  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Secretary  Records 
Officer,  Division  of  Technology 
Services,  National  Business  Center,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW.  MS-1414  MIB,  Washington,  DC 
20240. 

NOTIFICATION  PROCEDURES: 

Inquires  regarding  the  existence  of 
records  shall  be  addressed  to  the  System 
Manager.  The  request  must  be  in  . 
writing,  signed  by  the  requester,  and 
meet  the  content  requirements  of  43 
CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  records  shall 
be  addressed  to  the  System  Manager. 
The  request  must  be  in  writing,  signed 
by  the  requester,  and  meet  the  content 
requirements  of  43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

A  request  for  amendment  of  records 
shall  be  addressed  to  the  System 
Manager.  The  requests  must  be  writing, 
signed  by  the  requester,  and  meet  the 
content  requirements  of  43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Individuals  corresponding  with  or  on 
behalf  of  the  Department  at  the 
Secretarial  level. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
IFR  Doc.  99-8551  Filed  4-6-99;  8:45  am) 

BHJJNG  CODE  4310-RK-H 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974;  As  Amended; 
Revisions  to  the  Existing  System  of 
Records 

agency:  Office  of  the  Secretary, 
Department  of  the  Interior. 
ACTION:  Proposed  revisions  to  an 
existing  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Office  of  the  Secretary 
is  issuing  public  notice  of  its  intent  to 
modify  an  existing  Privacy  Act  system 
of  records  notice,  OS— 47,  "Parking 
Assignment  Record."  The  revisions  will 
update  the  address  of  the  system 
location  and  the  system  manager. 
EFFECTIVE  DATE:  These  actions  will  be 
effective  on  April  7, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Parking  Program  Coordinator,  Division 
of  Facilities  Management  Services, 
National  Business  Center,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW,  MS-1210  MIB,  Washington,  DC 
20240. 

SUPPLEMENTARY  INFORMATION:  In  this 
notice,  the  Department  of  the  Interior  is 
amending  OS-47,  "Parking  Assignment 
Record,"  to  update  the  address  of  the 
system  location  and  system  manager. 
Accordingly,  the  Department  of  the 
Interior  proposes  to  amend  the  "Parking 
Assignment  Record,"  OS-47  system 
notice  in  its  entirety  to  read: 
Sue  Ellen  Sloca, 

Office  of  the  Secretary  Privacy  Act  Officer, 
National  Business  Center. 

iNTERIOR/OS-47 

SYSTEM  NAME: 

Parking  Assignment  Records — 
Interior,  OS-47. 

SYSTEM  LOCATION: 

Division  of  Facilities  Management 
Services,  National  Business  Center,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW,  MS-1210  MIB,  Washington,  DC 
20240. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  requesting  a  parking 
permit  or  joining  a  carpool  from  both 
the  Federal  and  private  sector. 

CATEGORIES  OF  RECORDS  IN  TXE  SYSTEM: 

Name,  Social  Security  number, 
telephone  number  at  work,  location  of 
employment,  service  computation  date 
(applicable  to  Federal  employees  only), 
home  address,  vehicle(s)  make  and 
model.  State  of  vehicle  registration, 
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license  tag  number,  parking  permit 
number,  and  number  of  carpool  riders. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

40  U.S.C.  471,  et.  seq.,  FMC  74-1 
FPMR  Temporary  Regiilation  D-69. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  purposes  of  the  system 
are: 

(1)  To  manage  the  assignment  of 
parking  permits. 

(2)  To  assist  individuals  in  locating 
carpools. 

Disclosures  outside  the  Department  of 
the  Interior  may  be  made: 

(1)  To  a  Federal  agency  that  has 
jurisdiction  over  parking  spaces. 

(2)  To  the  U.S.  Department  of  Justice 
or  to  a  court  or  adjudicative  body  with 
jurisdiction  when  (a)  the  U.S. 
Department  of  the  Interior,  a  component 
of  the  Department,  or  when  represented 
by  the  Government,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled. 

(3)  To  appropriate  Federal,  State,  local 
or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of  or  for  enforcing  or 
implementing  a  statute,  rule,  regidation, 
order  or  license,  when  the  disclosing 
agency  becomes  aware  of  a  potential 
violation  of  a  statute,  rule,  regulation, 
order  or  license. 

(4}  To  a  congressional  office  in 
coimection  with  an  inquiry  an 
individual  covered  by  the  system  has 
made  to  the  congressional  office. 

pouaes  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Records  are  stored  in  a  computer 
database. 

RETRIEVABIUTY: 

By  name  of  individual.  Social 
Security  number,  telephone  number  at 
work,  location  of  employment,  service 
computation  date  (applicable  to  Federal 
employees  only),  zip  code  of  home 
address,  vehicle(s)  make  and  model. 
State  of  vehicle  registration,  license  tag 
number,  parking  permit  number,  and 
number  of  carpool  riders. 

SAFEGUARDS: 

Records  are  maintained  with 
safeguards  meeting  the  requirements  of 
43  an  2.51  for  computerized  records. 


RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  General  Records 
Schedule  No.  11,  Item  No.  4. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Parking  Program  Coordinator, 
Division  of  Facilities  Mcuiagement 
Services,  National  Business  Center,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW,  MS-1210  MIB,  Washington,  DC 
20240. 

NOTIFICATION  PROCEDURE: 

Inquiries  regarding  the  existence  of 
records  shall  be  addressed  to  the  System 
Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
meet  the  content  requirements  of  43 
CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  records  shall 
be  addressed  to  the  System  Manager. 
The  request  must  be  in  writing,  signed 
by  the  requester,  and  meet  the  content 
requirements  of  43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

A  request  for  amendment  of  records 
shall  be  addressed  to  the  System 
Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
meet  the  content  requirements  of  43 
CFR  2.71. 

RECORD  SOURCE  CATHKMES: 

Individuals  requesting  a  parking 
permit  or  joining  a  carpool. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[PR  Doc.  99-fl552  Filed  4-&-99;  8:45  am] 

BILLING  CODE  4310-RK-M 


DEPARTMEffT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974;  As  Amended; 
Revisions  to  the  Existing  System  of 
Records 

agency:  Office  of  the  Secretary, 
Department  of  the  Interior. 
ACTION:  Proposed  revisions  to  an 
existing  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Office  of  the  Secretary 
is  issvung  public  notice  of  its  intent  to 
modify  an  existing  Privacy  Act  system 
of  records  notice,  OS-86,  "Accoimts 
Receivable."  The  revisions  will  update 
the  address  of  the  system  location  and 
system  manager. 

EFFECTIVE  DATE:  These  actions  will  be 
e£Fective  April  7,  1999. 


FOR  FURTHER  INFORMATION  CONTACT: 

Chief,  Division  of  Financial 
Management  Services,  National 
Business  Center,  U.S.  Department  of  the 
Interior.  1849  C  Street  NW,  MS-1313 
MIB,  Washington,  DC  20240. 

SUPPLEMENTARY  INFORMATION:  In  this 
notice,  the  Department  of  the  Interior  is 
amending  OS-86,  "Accounts 
Receivable,"  to  update  the  address  of 
the  system  location  and  system 
manager.  Accordingly,  the  Department 
of  the  Interior  proposes  to  amend  the 
"Accounts  Receivable,"  OS-86  system 
notice  in  its  entirety  to  read: 
Sue  Ellen  Sloca, 

Office  of  the  Secretary  Privacy  Act  Officer, 
National  Business  Center. 

INTERIOR/OS-86 
SYSTEM  NAME: 


Accounts  Receivable — Interior,  OS- 


86. 


SYSTEM  location: 

Divisional  of  Financial  Management 
Services,  National  Business  Center,  U.S. 
Department  of  the  Interior,  1848  C  Street 
NW,  MS-1313  MIB,  Washington,  DC 
20240. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  owing  money  to  the 
Office  of  the  Secretary,  including 
employees  of  the  Department,  former 
employees  of  the  Department,  business 
firms,  institutions,  and  private  citizens. 

Note:  Most  of  the  records  in  this  system 
which  are  pertain  to  individuals  contain 
information  about  "sole  proprietorships." 
However,  some  of  the  records  which  pertain 
to  individuals  also  contain  personal 
information.  Only  those  records  containing 
personal  information  are  subject  to  the 
Privacy  Act.  The  manual  and  automated 
niing  systems  in  which  these  records  are 
maintained  also  contain  records  concerning 
corporations  and  other  business  entities  or 
organizations.  These  records,  which  do  not 
pertain  to  individuals,  are  not  subject  to  the 
Privacy  Act. 

CATEGORIES  OF  RECORDS  M  THE  SYSTBI: 

Name,  address,  amount  of  money 
owed,  basis  for  inclusion  in  system 
(including  itemization  of  goods  and 
services  received  or  provided,  and/or 
overpayments  or  under  payments  made 
by  them  or  provided  to  Uiem.) 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

(1)  U.S.C.  5710-09.  (2)  FPMR  101-7. 
(3)  Treasury  Fiscal  Requirements 
Manual.  (4)  31  U.S.C.  3711. 


16986 


Federal  Register / Vol.  64,  No.  66 / Wednesday,  April  7,  1999 /Notices 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
TNE  PURPOSES  OF  SUCH  USES: 

The  primary  purpose  of  the  system  is 
to  bill  debtors  for  amoimts  owed  and  to 
follow-up  on  unpaid  debts. 

Disclosure  outside  the  Department  of 
the  Interior  may  be  made: 

(1)  To  the  U.S.  Department  of  Justice 
or  to  a  court  or  adjudicative  body  with 
jurisdiction  when  (a)  the  United  States, 
the  Department  of  the  Interior,  a 
component  of  the  Department,  or  when 
represented  by  the  government,  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  purpose  for 
which  the  records  were  compiled. 

(2)  To  appropriate  Federal,  state,  local 
or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license  when  the  disclosing 
agency  becomes  aware  of  information 
indicating  a  violation  or  potential 
violation  of  a  statute,  rule,  regulation, 
order  or  license. 

(3)  To  a  congressional  office  in 
connection  with  an  inquiry  an 
individual  covered  by  the  system  has 
made  to  a  congressional  office. 

(4)  To  disclose  debtor  information  to 
the  Internal  Revenue  Service,  or  to 
another  Federal  agency  or  its  contractor, 
solely  to  aggregate  information  for  the 
Internal  Revenue  Service,  to  collect 
debts  owed  the  Federal  government 
through  the  offset  of  tax  refunds. 

DISCLOSURE  TO  CONSUMER  REPORTMG 
AGENaES: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12).  Pursuant  to  5  U.S.C. 
552a{b)(12),  disclosures  may  be  made  to 
a  consimier  reporting  agency  as  defined 
in  the  Fair  Credit  Reporting  Act  (15 
U.S.C.  1681a(f))  or  the  Federal  Qaims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRICVING,  ACCESSMG,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  manual 
and  electronic  form. 

retrievabhjty: 

Records  are  retrieved  by 
appropriation  or  fund  to  be  credited. 

SAFEGUARDS: 

Manual  records  are  stored  in  a  locked 
room  when  not  in  active  use. 


Automated  records  are  maintained  with 
safeguards  meeting  the  requirements  of 
43  CFR  2.51  for  computerized  records. 

retention  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  General  Records 
Schedule  No.  6,  Item  No.  1. 

SYSTEM  MANGER(S)  AND  ADDRESS: 

Chief,  Division  of  Financial 
Management  Services,  National 
Business  Center,  U.S.  Department  of  the 
Interior,  1848  C  Street  NW,  MS-1313 
MIB,  Washington,  DC  20240. 

NOTIFICATION  PROCEDURES: 

Inquiries  regarding  the  existence  of 
records  shall  be  addressed  to  the  System 
Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
meet  the  content  requirements  of  43 
CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  records  shall 
be  addressed  to  the  System  Manager. 
The  request  must  be  in  writing,  signed 
by  the  requester,  and  meet  the  content 
requirements  of  43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

A  request  for  amendment  of  records 
shall  be  addressed  to  the  System 
Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
meet  the  content  requirements  of  43 
CFR  2.71. 

RECORD  SOURCE  CATEGORKS: 

Individuals  owing  money  to  the 
Office  of  the  Secretary  and  relevant 
accounting  records. 

EXEMPTIONS  CLAWED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  99-8553  Filed  4-6-99;  8:45  ami 

MLUNG  COOE  4310-RK-M 


DEPARTMENT  OF  THE  INTERIOR 

Offic*  Of  ttM  S«cr«tary 

Privacy  Act  of  1974;  As  amended; 
Revisions  to  the  Existing  Systam  of 


AGENCY:  Office  of  the  Secretary, 
Department  of  the  Interior. 
ACTION:  Proposed  revisions  to  an 
existing  system  of  rectntis. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Office  of  the  Secretary 
is  issuing  public  notice  of  its  intent  to 
modify  an  existing  Privacy  Act  system 
of  records  notice,  OS-69,  "Freedom  of 
Information  Appeal  Files."  The 
revisions  will  update  the  name  of  the 


system  and  address  of  the  system 
location  and  system  manager. 

EFFECTIVE  DATE:  These  actions  will  be 
effective  on  May  7, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Department  Freedom  of  Information  Act 
Appeals  Officer,  Office  of  Information 
Resources  Management,  MS-5312  MIB, 
1849  C  Street  NW,  Washington,  DC 
20240. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Interior  is  proposing 
to  amend  the  system  notice  for  OS-69, 
"Freedom  of  Information  Appeal  Files," 
to  more  accurately  identify  the  system 
of  records  and  to  update  the  address  of 
the  system  location  and  system 
manager.  Accordingly,  to  the 
Department  of  the  biterior  proposes  to 
amend  the  "Freedom  of  Information 
Appeal  Files,"  OS-69,  in  its  entirety  to 
read  as  follows: 

Sue  Ellen  Sloca, 

Office  of  the  Secretary  Privacy  Act  Officer, 
National  Business  Center. 

INTERiOR/OS-60 

Freedom  of  Information  Act  Appeals 
Files— Interior,  OS-69. 

SYSTEM  location: 

U.S.  Department  of  the  Interior,  Office 
of  Information  Resources  Management, 
MS-5312  MIB,m  1849  C  Street  NW. 
Washington,  DC  20240. 

CATEGORIES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  filed  appeals 
imder  Department  of  the  Interior 
Freedom  of  Information  Act  (FOIA) 
appeal  procedures. 

CATEOORKS  OF  REC0R06  IN  THE  SYSTBI: 

FOIA  appeals,  FOIA  requests  and 
decisions  on  requests  issued  by  bureaus 
and  offices,  records  which  trade  the 
processing  of  FOIA  appeals,  extension- 
of-time  letters  and  related  records, 
recommendations  of  the  Office  of  the 
Solicitor  and  of  other  Department 
officials  on  appeals;  and  final  decisions 
on  appeals. 

AUTHORITY  FOM  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  552. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  purposes  of  the  system 
are: 

(1)  To  support  action  on  FOIA 
appeals. 

(2)  To  gather  information  for 
management  and  reporting  purposes. 

Disclosure  outside  the  Department  o£ 
the  Interior  may  be  made: 
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(1)  To  other  Federal  agencies  having 
a  subject  matter  interest  in  an  appeal  of 
a  decision  on  a  request. 

(2)  To  the  U.S.  Department  of  Justice 
or  in  a  proceeding  before  a  court  or 
adjudicative  body  when  (a)  the  United 
States,  the  Department  of  the  Interior,  a 
component  of  the  Department,  or,  when 
represented  by  the  Government,  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosiue  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  purpose  for 
which  the  records  were  compiled. 

(3)  To  appropriate  Federal,  State, 
local,  or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  order,  or  license,  when  the 
disclosing  agency  becomes  aware  of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order,  or  license. 

(4)  To  a  congressional  office  in 
connection  with  an  inquiry  an 
individual  covered  by  the  system  has 
made  to  the  congressional  office. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Appeal  records  are  maintained  in 
manual  form  in  file  folders.  Appeal 
tracking  information  is  maintained  in 
computerized  form  on  magnetic  media. 

retrievabhjty: 

Manual  records  are  indexed  by  appeal 
number.  A  cross-reference  list  permits 
retrieval  of  records  by  appellant's  name. 
Computer  records  are  indexed  by  name 
of  appellant,  appeal  number,  date  and 
subject  of  appeal. 

SAFEGUARDS: 

Records  are  maintained  with 
safeguards  meeting  the  requirements  of 
43CFR2.51. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  six  years  after 
final  determination  by  agency,  or  three 
years  after  final  adjudication  by  courts, 
in  accordance  with  General  Records 
SchediUe  No.  14,  Item  12. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Freedom  of  Information  Act  Appeals 
Officer,  U.S.  Department  of  the  Interior, 
Office  of  Information  Resources 
Management,  MS-5312  MIB,  1849  C 
Street  NW,  Washington,  DC  20240. 


NOmCATION  PROCEDURES: 

A  request  for  notification  of  the 
existence  of  records  shall  be  addressed 
to  the  System  Manager.  The  request 
shall  be  in  writing,  signed  by  the 
requester,  and  comply  with  the  content 
requirements  of  43  CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  records  shall 
be  addressed  to  the  System  Manager. 
The  request  shall  be  in  writing,  signed 
by  the  requester,  and  comply  with  the 
content  requirements  of  43  CFR  2.63. 

CONTESTMQ  RECORDS  PROCEDURES: 

A  request  for  amendment  of  a  record 
shall  be  addressed  to  the  System 
Manager.  The  request  shall  be  in 
writing,  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Appellants;  bureau,  office  and 
Department  officials. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  9^-8554  Filed  4-6-99;  8:45  am) 

8a.LING  CODE  4310-RK-M 


DEPARTMENT  OF  THE  INTERIOfl 

Office  of  tfie  Secretary 

Privacy  Act  of  1974;  As  amended; 
Revisions  to  the  Existing  System  of 
Records 

AGENCY:  Office  of  the  Secretary, 
Department  of  the  Interior. 
ACTION:  Proposed  revisions  to  an 
existing  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S:C."552a),  the  Office  of  the  Secretary 
is  issuing  public  notice  of  its  intent  to 
modify  an  existing  Privacy  Act  system 
of  records  notice,  OS-71,  "Freedom  of 
Information  Request  Files  System."  The 
revisions  will  update  the  system  name 
and  number,  the  routine  uses  of  records 
in  the  system,  the  addresses  of  the 
system  locations  and  system  managers, 
the  description  of  categories  of  records 
in  the  system,  the  retention  and  disposal 
statement,  and  the  record  somce 
categories. 

EFFECTIVE  DATE:  These  actions  will  be 
effective  on  April  7,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Departnltental  Freedom  of  Information 
Act  Officer,  Office  of  Information 
Resoiures  Management,  MS-5312  MIB, 
1849  C  Street  NW.,  Washington,  DC 
20240. 


SUPPLEMENTARY  INFORMATION:  hi  this 
notice,  the  Department  of  the  Interior  is 
amending  the  system  notice  for  OS-71, 
"Freedom  of  Information  Request  Files 
System,"  to  more  accurately  describe 
the  Department-wide  scope  of  the 
system  of  records  and  to  more 
accurately  identify  the  cat^ories  of 
records  in  the  system;  to  update  the 
routine  uses  of  the  data  in  the  system  to 
include  disclosures  to  debt  collection 
agencies,  disclosures  to  other  Federal 
agencies  as  required  in  performance  of 
official  duties  in  support  of  functions 
compatible  with  the  collection  of  the 
data,  and  disclosiu^s  to  a  consiuner 
reporting  agency;  to  update  the 
retention  and  disposal  statement  to 
reflect  the  current  authority  for 
retention;  and  to  update  the  addresses  of 
the  system  locations  and  system 
managers.  Accordingly,  the  Department 
of  the  Interior  proposes  to  amend  the 
"Freedom  of  Information  Act  Request 
Files  System,  OS-71"  in  its  entirety  to 
read  as  follows: 
Sue  Ellen  Sloc:a, 

Office  of  the  Secretary,  Privacy  Act  Officer, 
National  Business  Center. 

INTERI0R/D0»-71 

SYSTEM  NAME: 

Freedom  of  Information  Act  Request 
Files— hiterior,  DOI-71. 

SYSTEM  LOCATKW: 

(1)  U.S.  Department  of  the  Interior, 
Office  of  Information  Resources 
Management.  MS-5312  MIB,  1849  C 
Street,  NW,  Washington,  DC  20240. 

(2)  Offices  of  Freedom  of  Information 
Act  (FOIA)  Officers  for  each  of  the 
Department's  bureaus.  (Consult  the 
Appendix  for  addresses  of  bureau  FOIA 
Officers.) 

(3)  Offices  of  other  officials, 
nationwide,  authorized  to  receive  and 
respond  to  FOIA  requests. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  submitted  FOIA 
requests  under  Department  of  the 
Interior  FOLA.  procedures. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

FOIA  requests,  responses  to  FOIA 
requests,  and  related  records;  copies  of 
subject  documents;  records  which  track 
the  processing  of  FOLA  requests  and 
other  records  pertaining  to  the 
administration  of  the  FOLA  program. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  552. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  purposes  of  the  system 
are: 

(1)  To  support  action  on  FOIA 
requests,  appeals,  and  litigation. 

(2)  To  gather  information  for 
management  and  reporting  purposes. 

(31  To  administer  the  FOIA  program. 
Disclosure  outside  the  Department  of 
the  Interior  may  be  made: 

(1)  To  other  Federal,  State,  and  local 
agencies  with  a  subject  matter  interest 
in  a  request,  or  an  appeal  on  or  litigation 
of  a  decision  on  a  request. 

(2)  To  the  U.S.  Department  of  Justice 
or  in  a  proceeding  before  a  court  or 
adjudicative  body  when  (a)  the  United 
States,  the  Department  of  the  Interior,  a 
component  of  the  Department,  or,  when 
represented  by  the  Government,  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  compatible  with  the 
purposes  for  which  the  records  were 
compiled. 

(3)  To  appropriate  Federal,  State, 
local,  or  foreign  agencies  responsible  for 
investigating  or  prosecuting  a  violation 
or  enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  when 
the  disclosing  agency  becomes  aware  of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order,  or  license. 

(4)  To  a  congressional  office  in 
connection  with  an  inquiry  an 
individual  covered  by  the  system  has 
made  to  the  congressional  office. 

(5)  To  a  debt  collection  agency  for  the 
purpose  of  collecting  outstanding  debts 
owed  to  the  Department  for  fees 
associated  with  processing  FOIA 
requests. 

(6)  To  an  official  of  another  Federal 
agency  to  provide  information  needed 
in  the  performance  of  official  duties 
related  to  reconciling  or  reconstructing 
data  files,  in  support  of  the  functions  for 
which  the  records  were  collected  and 
maintained. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Pursuant  to  5  U.S.C. 
552a(b)(12),  disclosures  may  be  made  to 
a  consumer  reporting  agency  as  defined 
in  the  Fair  Credit  Reporting  Act  (15 
U.S.C.  1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
371(a)(3)). 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  manual 
and  electronic  format. 

RETRIEVABIUTY: 

Records  are  retrieved  by  the  name  of 
the  requester. 

SAFEGUARDS: 

Records  are  maintained  with 
safeguards  meeting  the  requirements  of 
43CFR2.51. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  General  Records 
Schedule  No.  14,  Items  11  and  13,  or 
equivalent  items  in  bureau  records 
schedules. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

(1)  Departmental  FOIA  Officer,  U.S. 
Department  of  the  Interior,  Office  of 
Information  Resources  Management, 
MS-5312  MIB,  1849  C  Street,  NW, 
Washington,  DC  20240. 

(2)  Bureau  FOIA  Officers.  (Consult  the 
Appendix  for  addresses  of  bureau  FOIA 
Officers.) 

NOTIRCATION  PROCEDURE: 

A  request  for  notification  of  the 
existence  of  records  must  be  addressed 
to  the  appropriate  System  Manager.  The 
request  must  be  in  writing,  signed  by 
the  requester,  and  comply  with  the 
content  requirements  of  43  CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  must  be 
addressed  to  the  appropriate  System 
Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURE: 

A  request  for  an  amendment  of  a 
record  must  be  addressed  to  the 
appropriate  System  Manager.  The 
request  must  be  in  writing,  signed  by 
the  requester,  and  comply  writh  the 
content  requirements  of  43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Individuals  filing  FOIA  requests; 
Departmental  officials  (and  officials  of 
the  Department  of  Justice)  acting  on 
requests,  appeals,  litigation  and 
reporting  requirements;  and  submitters 
of  commercial  and  financial 
information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEkT: 

None. 

[FR  Doc.  99-8555  Filed  4-6-99;  8:45  am] 
BILUNG  CODE  4310-RK-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974;  As  Amended; 
Revisions  to  the  Existing  Systems  of 
Records 

AGENCY:  Office  of  the  Secretary, 
Department  of  the  Interior. 
ACTION:  Proposed  revisions  to  an 
existing  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Office  of  the  Secretary 
is  issuing  public  notice  of  its  intent  to 
modify  an  existing  Privacy  Act  system 
of  records  notice,  OS-35,  "Library 
Circulation  Control  System."  The 
revisions  will  update  the  address  of  the 
system  location  and  system  manager. 
EFFECTIVE  DATE:  These  actions  will  be 
effective  April  7, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Library  Contractor  COTR,  Division  of 
Employee  and  Public  Services,  National 
Business  Center,  U.S.  Department  of  the 
Interior,  1849  C  Street  NW,  Washington, 
DC  20240. 

SUPPLEMENTARY  INFORMATION:  In  this 
notice,  the  Department  of  the  Interior  is 
amending  OS-35,  "Library  Circulation 
Control  System,"  to  update  the  address 
of  the  system  location  and  system 
manager.  Accordingly,  the  Department 
of  the  Interior  proposes  to  amend  the 
"Library  Circulation  Control  System," 
OS-35  in  its  entirety  to  read  as  follows: 
Sue  Ellen  Sloca, 

Office  of  the  Secretary  Privacy  Act  Officer, 
National  Business  Center. 

INTERIOR/OS-^ 

SYSTEM  NAME: 

Library  Circulation  Control  System — 
Interior.  OS-35. 

SYSTEM  LOCATKm: 

U.S.  Department  of  the  Interior 
Library,  1849  C  Street  NW,  Washington, 
DC  20240. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  borrowing  library 
materials  from  the  Department  of  the 
Interior  library. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name  and  identification  number  of 
borrower;  affiliation  of  borrower;  work 
address  and  telephone  number  of 
borrower,  call  number  and  due  date  of 
items  borrowed;  other  information 
identifying  items  borrowed.  * 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
43  U.S.C.  67a.  1456, 1467;  40  U.S.C. 
483(b);  44  U.S.C.  3101. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  purpose  of  the  system  is 
to  control  library  materials  borrowed. 
Disclosures  outside  the  Department  of 
the  Interior  may  be  made: 

(1)  To  the  U.S.  Department  of  Justice 
or  in  a  proceeding  before  a  court  or 
adjudicative  body  when  (a)  the  United 
States,  the  Department  of  the  Interior,  a 
component  of  the  Department  or  when 
represented  by  the  Government,  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  purpose  for 
which  the  records  were  compiled. 

(2)  To  a  congressional  office  in 
connection  with  an  inquiry  an 
individual  covered  by  the  system  has 
made  to  the  congressional  office. 

(3)  To  Federal,  State,  or  local  agencies 
that  have  requested  information 
necessary  or  relevant  to  the  hiring,  firing 
or  retention  of  an  employee,  os  the 
issuance  of  a  security  clearance, 
contract,  license,  grant  or  other  benefit. 

(4)  To  appropriate  Federal,  State,  local 
or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of  or  for  enforcing, 
implementing  or  administering  a 
statute,  riile,  regulation,  order,  license, 
contract,  grant  or  other  agreement,  when 
the  disclosing  agency  becomes  aware  of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order,  Ucense,  contract, 
grant  or  other  agreement. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVING,  ACCESSING,  RETAMINO,  AND 
DiSPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  computer 
data  files. 

retrievabuty: 

Records  are  retrievable  by  name  or 
identification  number  of  borrower,  and 
by  call  number,  due  date,  or  other 
information  relating  to  items  borrowed. 

SAFEOUAROS: 

Records  are  maintained  in  computer 
files,  within  the  library,  and  are 
accessible  only  by  authorized  persons. 
Computers  allovtdng  access  to  records 
are  attended  constantly  during  working 
hours;  the  library  is  locked  after 
working  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  two  years 
and  then  destroyed  in  accordance  with 


instructions  contained  in  the  Office  of 
the  Secretary  Administrative  Handbook 
Number  7. 

SYSTEM  MANAQER(8)  AND  ADDRESS: 

Library  Contractor  COTR,  Division  of 
Employee  and  Public  Services,  National 
Business  Center,  U.S.  Department  of  the 
Interior,  1849  C  Street  NW,  Washington, 
DC  20240. 

NOTIFICATION  PROCEDURES: 

Inquiries  regarding  the  existence  of 
records  shall  be  addressed  to  the  System 
Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
meet  the  content  requirements  of  43 
CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  records  shall 
be  addressed  to  the  System  Manager. 
The  request  must  be  in  writing,  signed 
by  the  requester,  and  meet  the  content 
requirements  of  43  CFR  2.63. 

C0NTE8T1NQ  RECORD  PROCEDURES: 

A  request  for  access  to  records  shall 
be  addressed  to  the  System  Manager. 
The  request  must  be  in  writing,  signed 
by  the  requester,  and  meet  the  content 
requirements  of  43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Individuals  borrowing  materials  from 
Departmental  Library  and  materials 
borrowed  from  the  Library. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  99-8556  Filed  4-6-99;  8:45  am] 

BNJJNQ  CODE  431  (MtK-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Sacratary 

Privacy  Act  of  1974;  Aa  Amandad; 
Ravlalona  to  ttia  Exiating  Syatam  of 
Racorda 

agency:  Office  of  the  Secretary, 
Department  of  the  Interior. 
ACTION:  Proposed  revisions  to  an 
existing  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Office  of  the  Secretary 
is  issuing  public  notice  of  its  intent  to 
modify  an  existing  Privacy  Act  system 
of  records  notice,  OS-45,  "Security 
Clearance  Files  and  Other  Reference 
Files."  The  revisions  will  update  the 
name  of  the  system,  the  address  of  the 
system  location  and  system  manager, 
and  the  record  storage  statement. 
EFFECTIVE  DATE:  These  actions  will  be 
effective  on  April  7, 1999. 


FOR  FURTHER  INFORMATICN  CONTACT: 

Security  Manager,  Division  of  Employee 
and  Public  Services,  National  Business 
Center,  U.S.  Department  of  the  Interior, 
1849  C  Street  NW,  MS-1226  MIB, 
Washington,  DC  20240. 

SUPPLEMENTARY  INFORMATION:  In  this 
notice,  the  Department  of  the  Interior  is 
amending  OS-45,  "Security  Clearance 
Files  and  Other  Reference  Files"  to 
update  the  name  of  the  system  to 
describe  it  more  accurately  and  to 
update  the  address  of  the  system 
location  and  system  manager  and  the 
record  storage  statement  to  reflect 
changes  that  have  occurred  since  the 
notice  was  last  published.  Accordingly, 
the  Department  of  the  Interior  proposes 
to  amend  the  system  notice  for 
"Security  Clearance  Files  and  Other 
Reference  Files,"  OS-45  in  its  entirety 
to  read  as  follows: 
Sue  Ellen  Sloca, 

Office  of  the  Secretary  Privacy  Act  Officer, 
National  Business  Center. 

INTERIOR/OS-45 
SYSTEM  NAME: 

Personnel  Security  Files — Interior, 
OS-45. 

SYSTEM  LOCATION: 

Division  of  Employee  and  Public 
Services,  National  Business  Center,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW,  MS-1226  MIB,  Washington,  DC 
20240. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  in  the  Office  of  the 
Secretary,  Bureau  heads,  Biueau 
Security  Officers,  and  employees  of 
other  Departmental  offices  and  of 
independent  agencies,  councils  and 
commissions  (which  are  provided 
administrative  support),  whose  duties 
have  been  designated  "special 
sensitive,"  "critical  sensitive," 
"noncritical  sensitive"  or  "clearance  for 
FEMA  special  access  program." 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Copies  of  form  SF-85,  SF-86,  of  SF- 
171  as  supplied  by  individuals  covered 
by  the  system,  copies  of  letters  of 
transmittal  between  the  Department  of 
the  Interior  and  the  Office  of  Personnel 
Management  concerning  the 
individual's  background  investigation; 
copies  of  certification  of  clearance  status 
and  briefings  and/or  copies  of  debriefing 
certificates  signed  by  individual,  as 
appropriate.  Card  files  contain  case  file 
simimaries,  case  nimibers  and 
dispositions  of  case  files  following 
review. 
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AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
Executive  Order  10450. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES. 

The  primary  purposes  of  the  system 
are: 

(1)  To  identify  Office  of  the  Secretary 
personnel  who  have  been  granted  a 
security  clearance. 

(2)  To  identifv'  heads  of  Bureaus  and 
their  respective  Security  Officers  who 
have  been  granted  a  security  clearance. 

(3)  To  identify  persons  in  a  pending 
clearance  status  awaiting  the  results  and 
adjudication  of  Office  of  Personnel 
Management  investigations. 

(4)  To  identify  persons  whose 
clearance  has  been  terminated  in  the 
last  five  years  due  to  an  administrative 
down-grading,  a  transfer  to  another 
agency,  employment  at  another  agency, 
or  retirement. 

Disclosures  outside  the  Department  of 
the  Interior  may  be  made: 

(1)  To  the  U.S.  Department  of  Justice 
or  in  a  proceeding  before  a  court  or 
adjudicative  body  when  (a)  the  United 
States,  the  Department  of  the  Interior,  a 
component  of  the  Department,  or  when 
represented  by  the  government,  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  purpose  for 
which  the  records  were  compiled. 

(2)  To  appropriate  Federal,  State,  local 
or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcing, 
implementing,  or  administering  a 
statute,  rule,  regulation,  order  or  license, 
when  the  disclosing  agency  becomes 
aware  of  information  indicating  a 
violation  or  potential  violation  of  a 
statute,  regulation,  rule,  order  or  license. 

(3)  To  a  congressional  office  in 
connection  with  an  inquiry  an 
individual  covered  by  the  system  has 
made  to  the  congressional  office. 

(4)  To  Federal,  State,  or  local  agencies 
that  have  requested  information  relevant 
or  necessary  to  the  hiring,  firing  or 
retention  of  an  employee,  or  the 
issuance  of  a  security  clearance,  license, 
contract,  grant  or  other  benefit. 

(5)  To  Federal,  State  or  local  agencies 
where  necessary  to  obtain  information 
relevant  to  the  hiring  or  retention  of  an 
employee  or  the  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit. 

(6)  To  the  Office  of  Personnel 
Management  for  matters  concerned  with 
oversight  activities  (necessary  for  the 


Office  of  Personnel  Management  to 
carry  out  its  legally-authorized 
Government-wide  personnel 
management  programs  and  functions.) 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  copies  of  records  are 
maintained  in  file  folders.  Electronic 
records  are  stored  on  a  non-removable 
hard  disk.  Back-up  records  are  stored  on 
removable  diskettes. 

RETRIEVABILfPr: 

Records  are  indexed  by  name  of 
employee  or  covered  individual. 

SAFEGUARDS: 

Records  are  stored  in  a  locked  room. 
Access  to  records  is  permitted  only  to 
cleared  personnel  on  official  business. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  and  disposed 
of  in  accordance  with  General  Records 
Schedule  No.  18,  Item  No.  23. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Seciirity  Manager,  Division  of 
Employee  and  Public  Services,  National 
Business  Center,  Department  of  the 
Interior,  1849  C  Street  NW,  MS-1226, 
Washington,  DC  20240. 

NOTIFICATION  PROCEDURE: 

A  request  for  notification  of  the 
existence  of  records  shall  be  addressed 
to  the  System  Manager.  The  request 
must  be  in  writing,  signed  by  the 
requester,  and  comply  with  the  content 
requirements  of  43  CFR  2.60. 

RECORD  ACCESS  PROCEDURE: 

A  request  for  access  shall  be 
addressed  to  the  System  Manager.  The 
request  must  be  in  writing,  signed  by 
the  requester,  and  comply  with  the 
content  requirements  of  43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURE: 

A  request  for  an  amendment  of  a 
record  shall  be  addressed  to  the  System 
Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Individuals  covered  by  the  system. 
Other  Federal  agencies  supplying  data 
on  individuals  covered  by  the  system. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  99-8557  Filed  4-6-99;  8:45  am) 

BILUNG  CODE  4310-RK-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Aircraft  Services 

Privacy  Act  of  1974;  As  Amended; 
Revisions  to  the  Existing  System  of 
Records 

AGNENCY:  Office  of  Aircraft  Services, 
Department  of  the  Interior. 

ACTION:  Proposed  revisions  to  an 
existing  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Office  of  Aircraft 
Services  is  issuing  public  notice  of  its 
intent  to  modify  an  existing  Privacy  Act 
system  of  records,  OS-8,  "Aircraft 
Services  Administrative  Management 
and  Fiscal  Records."  The  revisions  will 
update  the  name  and  number  of  the 
system  and  the  addresses  of  the  system 
locations  and  system  manager. 
EFFECTIVE  DATE:  These  actions  will  be 
effective  April  7, 1999r 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Office  of  Aircraft  Service,  2350 
W.  Robinson  Road,  Boise,  Idaho  83704- 
5355. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Aircraft  Services  is  amending  OS-8, 
"Aircraft  Services  Administrative 
Management  and  Fiscal  Records,"  to 
more  accurately  reflect  the 
organizational  placement  of  the  system 
within  the  Department  of  the  Interior's 
Privacy  Act  program  and  to  update  the 
addresses  of  the  system  locations  in  the 
national  headquarters  and  regional 
office  and  the  address  of  the  system 
manager.  Accordingly,  the  Office  of 
Aircraft  Services  proposes  to  amend 
"Aircraft  Services  Administrative 
Management  and  Fiscal  Records,"  08- 
8  in  its  entirety  to  read  as  follows: 
Sue  Ellen  Sloca, 

Office  of  the  Secretary,  Privacy  Act  Officer, 
National  Business  Center. 

INTERIOR/OAS-02 

SYSTEM  NAME: 

Aircraft  Services  Administrative  and 
Fiscal  Records — Interior,  OAS-02. 

SYSTEM  LOCATION: 

(1)  National  headquarters:  Office  of 
Aircraft  Services,  2350  W.  Robinson 
Road,  Boise,  Idaho  83705-5355. 

(2)  Regional  office:  Office  of  Aircraft 
Services,  Alaska  Regional  Office,  4837 
Aircraft  Drive,  Anchorage,  Alaska 
95502-1052. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Office  of  Aircraft 
Services. 


Federal  Register / Vol.  64,  No.  66 / Wednesday,  April  7,  1999 /Notices 


16991 


CATEGORIES  OF  RECORDS  COVERED  BY  THE 
SYSTEM: 

(1)  Payroll  records,  including  pay, 
leave  and  cost  distribution  records, 
along  with  deductions  for  bonds, 
insurance,  income  taxes,  allotments  to 
financial  institutions,  overtime, 
authorizations,  and  related  documents. 

(2)  Travel  records,  including 
administrative  approvals,  travel 
expenses  claimed  and/or  paid,  receipts 
for  expenditure  claims,  govenmient 
transportation  requests,  travel  advance 
accoimts  and  related  records. 

(3)  Records  of  accoimtability  for 
Government-owned  property. 

(4)  Safety  records,  including  claims 
under  the  Military  Personnel  and  Civil 
Employees  Claims  Act. 

(5)  Government  identification  card 
records. 

(6)  Government  driver's  license 
records. 

(7)  Other  administrative  and  fiscal 
management  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  3101,  5101-5115,  5501- 
5596,  5701-5709.  31  U.S.C.  66a  240- 
243,  40  U.S.C.  483(bj,  43  U.S.C.  1467,  44 
U.S.C.  3103,  Executive  Order  No.  11807. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  TNE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  purpose  of  the  system  is 
to  support  the  administrative  and  fiscal 
management  of  the  Office  of  Aircraft 
Services.  Disclosure  outside  the 
Department  of  the  Interior  may  be  made: 

(1)  To  the  U.S.  Department  of  the 
Treasury  for  preparation  of  (a)  payroll 
checks,  (b)  payroll  deduction  and  other 
checks  to  Federal,  State  and  local 
agencies,  and  (c)  checks  for 
reimbursement  of  employees  and  others. 

(2)  To  the  Internal  Revenue  Service 
and  to  State,  Commonwealth, 
Territorial,  and  local  governments  for 
tax  purposes. 

(3)  To  the  Civil  Service  Retirement 
System  and  to  other  employee 
retirement  programs. 

(4)  To  other  agencies  having  a  subject 
matter  interest  in  the  records. 

(5)  To  the  U.S.  Department  of  Justice 
or  to  a  court  or  adjudicative  body  with 
jurisdiction  when  (a)  the  United  States, 
the  Department  of  the  Interior,  a 
component  of  the  Department,  or,  when 
represented  by  the  government,  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 


and  is  compatible  with  the  purpose  for 
which  the  records  were  compiled. 

(6)  To  appropriate  Fedeicd,  State,  local 
or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of,  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  license,  when  the  disclosing 
agency  becomes  aware  of  information 
pertaining  to  a  violation  or  potential 
violation  of  a  statute,  regulation,  rule, 
order  or  license. 

(7)  To  a  Federal  agency  which  has 
requested  information  relevant  or 
necessary  to  the  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 
clearance,  license,  pilot  qualification 
card,  grant  or  other  benefit. 

(8)  To  Federal,  State,  local  agencies  or 
commercial  businesses  where  necessary 
to  obtain  information  relevant  to  the 
hiring  or  retention  of  an  employee,  or 
the  issuance  of  a  security  clearance, 
license,  pilot  qualification  card,  grant  or 
other  benefit. 

(9)  To  a  congressional  office  in 
connection  with  an  inquiry  an 
individual  covered  by  the  system  has 
made  to  the  congressional  office. 

(10)  To  other  Federal  agencies 
conducting  computer  matching 
programs  to  help  eliminate  fraud  and 
abuse  and  to  detect  imauthorized 
overpayments  made  to  individuals. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OR  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  manual  and 
automated  form. 

retrievabiuty: 

Records  may  be  retrieved  by 
employee  name  or  Social  Security 
number. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  is 
limited  to  those  persons  whose  official 
duties  require  such  access.  Records  are 
maintained  in  accordance  with  43  CFR 
2.51. 

retention  and  disposal: 

Records  are  retained  in  accordance 
with  approved  records  retention  and 
disposal  schedules. 

system  manager(s)  and  address: 

Director,  Office  of  Aircraft  Services, 
2350  W.  Robinson  Road,  Boise,  Idaho 
83705-5355. 

notification  procedure: 

Inquiries  regarding  the  existence  of 
records  shall  be  addressed  to  the  System 
Manager.  The  request  must  be  in 


writing,  signed  by  the  requestor,  and 
comply  with  the  content  requirements 
of43  CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  shall  be 
addressed  to  the  System  Manager.  The 
request  must  be  in  writing,  signed  by 
the  requester,  and  comply  with  the 
content  requirements  of  43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager.  The 
request  must  be  in  writing,  signed  by 
the  requester,  and  comply  with  the 
content  requirements  of  43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Employees,  supervisors,  timekeepers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[PR  Doc.  99-8558  Filed  4-6-99;  8:45  am) 
BILLING  COOE  4310-RH-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974,-  as  Amended; 
Revisions  to  the  Existing  System  of 
Records 

AGENCY:  Office  of  the  Secretary, 
Department  of  the  Interior. 

ACTION:  Proposed  revisions  to  an 
existing  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Office  of  the  Secretary 
is  issuing  public  notice  of  its  intent  to 
modify  and  existing  Privacy  Act  system 
of  records  notice,  DOI-60,  "Safety 
Management  Information  System."  The 
revisions  will  update  the  address  of  the 
system  location  and  the  system 
manager. 

EFFECTIVE  DATE:  These  actions  will  be 
effective  April  7,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chief  System  Administrator,  Safety 
Management  Information  system.  Office 
of  Managing  Risk  and  Public  Safety, 
U.S.  Department  of  the  Interior,  755 
Parfet  Street,  Suite  354,  Lakewood, 
Colorado  80215. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  is  amending  DOI-60, 
"Safety  Management  Information 
System"  to  update  the  address  of  the 
system  location  and  system  manager. 
Accordingly,  the  Department  of  the 
Interior  proposes  to  amend  the  system 
notice  for  "Safety  Management 
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Infonnation  System,"  DOI-60  in  its 
entirety  to  read  as  follows: 
Sue  Ellen  Sloca, 

Office  of  the  Secretary,  Privacy  Act  Officer, 
National  Business  Center. 

INTERIOR/DOI-60 

SYSTEM  NAME: 

Safety  Management  Information 
System— Interior,  DOI-60. 

SYSTEM  location: 

U.S.  Department  of  the  Interior,  Office 
of  Managing  Risk  and  Public  Safety,  755 
Parfet  Street,  Suite  364,  Lakewood, 
Colorado  80215. 

CATEGORIES  Of  MDMOUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  Department  of  the 
Interior,  contractors,  concessionaires, 
and  public  visitors  to  Interior  facilities 
who  have  been  involved  in  an  accident 
resulting  in  personal  injury  and/or 
property  damage. 

CATEGORIES  OF  RECORDS  IN  TME  SYSTEM: 

For  individuals  covered  by  the 
system:  Name  of  individual;  Social 
Security  number,  birth  date,  sex,  home 
address,  occupation,  and  salary  (for 
employees  of  the  Department  only);  date 
and  location  of  the  accident;  data 
elements  about  the  accident  for 
analytical  purposes;  and  a  descriptive 
narrative  concerning  what  caused  the 
accident. 

AimNNWTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

(1)  5  U.S.C.  7901,  (2)  U.S.C.  2671- 
1680,  (3)  31  U.S.C.  240-243,  (4)  29  CFR 
Part  1960,  (5)  Executive  Order  12196. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  purposes  of  the  system 
are: 

(1)  To  provide  siumnary  data  of 
injuxy,  illness  and  property  loss 
information  to  the  bureaus  in  a  number 
of  formats  for  analytical  purposes  in 
order  for  them  to  improve  accident 
prevention  policies,  procedures, 
regulations,  standards,  and  operations. 

(2)  To  provide  listings  of  individual 
cases  to  bureaus  to  insure  that  accidents 
occurring  are  reported  through  the 
Safety  Management  Infonnation  System. 

(3)  To  adjudicate  tort  and  employee 
claims. 

Disclosures  outside  the  Department  of 
the  Interior  may  be  made: 

(1)  To  a  Federal,  State  or  local 
govenmient  agency  that  has  partial  or 
complete  jurisdiction  over  the  claim  or 
related  claims. 


(2)  To  provide  the  Department  of 
Labor  with  quarterly  summary  listings 
of  fatalities  and  disabling  injuries  and 
illnesses  in  compliance  with  28  CFR 
1960.6. 

(3)  To  the  U.S.  Department  of  Justice 
or  in  a  proceeding  before  a  court  or 
adjudicative  body  when  (a)  the  United 
States,  the  Department  of  the  Interior,  a 
component  of  the  Department,  or,  when 
represented  by  the  government,  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  piupose  for 
which  the  records  were  compiled. 

(4)  To  appropriate  Federal,  State,  local 
or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of,  or  for  enforcing  or 
implementing,  a  statue,  rule,  regulation, 
order  or  license,  when  the  disclosing 
agency  becomes  aware  of  infonnation 
indicating  a  violation  or  potential 
violation  of  a  statute,  regulation,  rule, 
order  or  license. 

(5)  To  a  congressional  office  in 
connection  with  an  inquiry  an 
individual  covered  by  the  system  has 
made  to  the  congressional  office. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSING,  RETAKING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Official  records  are  maintained  and 
stored  in  electronic  form  on  a  host 
computer  housed  in  the  system  location 
office.  They  are  created  and  updated  on 
the  individual  workstations  of  any/all 
employees  and  supervisors, 
Departmentwide,  that  can  communicate, 
electronically,  with  the  host  computer. 

retrievabiuty: 

Records  are  retrieved  both  by  personal 
identifiers  of  covered  individuals  and 
by  data  elements  associated  with  the 
accidents  via«automated  lookup  tables. 

SAFEGUARDS: 

(1)  Access  to  the  records  is  limited  to 
Departmental  employees  who  have  an 
official  need  to  use  the  records  in  the 
performance  of  their  duties.  Access  to 
the  records  is  controlled  by  (a)  required 
user  identification  codes  and 
passwords,  and  by  (b)  unique 
identifying  personnel  characteristics  of 
users. 

(2)  Personal  information  is 
electronically  tagged  upon  input  into 
the  system  by  employees  or  supervisors. 
It  is  not  displayed  or  printed  from  the 


workstations  of  individuals  not 
authorized  to  have  access  to  it.  It  is 
protected  from  unauthorized  access, 
during  transmission,  by  electronic 
transmission  encryption. 

(3)  Records  are  stored  in  a  controlled 
area,  secured  from  imauthorized  access 
by  an  electronic  firewall,  and 
maintained  with  safeguards  meeting  the 
requirements  of  "the  Computer  Security 
Guidelines  for  Implementing  the 
Privacy  Act  of  1974"  (43  CFR  2.51). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  National  Archives  and  Records 
Administration's  General  Record 
Schedules  #10  (Item  50),  #18  (Item  11), 
and  #20. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  System  Administrator,  Safety 
Management  Information  System,  Office 
of  Managing  Risk  and  Public  Safety, 
U.S.  Department  of  the  Interior,  755 
Parfet  Street,  Suite  354,  Lakewood, 
Colorado  80215. 

NOTIFICATION  PROCEDURE: 

A  request  for  notification  of  the 
existence  of  records  shall  be  addressed 
to  the  System  Manager.  The  request 
must  be  in  writing,  signed  by  the 
requester,  and  comply  with  the  content 
requirements  of  43  CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  records  shall 
be  addressed  to  the  System  Manager. 
The  request  must  be  in  writing  signed 
by  the  requester,  and  comply  with  the 
content  requirements  of  43  CFR  2.63. 

CONTESTWG  RECORD  PROCEDURES: 

A  request  for  amendment  of  a  record 
shall  be  addressed  to  the  System 
Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of43  CFR  2.71. 

RECORD  SOURCE  CATEGORKS: 

Employees  involved  in  accidents, 
supervisors  of  employees  involved  in 
accidents,  supervisors  of  operations 
where  public  visitors  are  involved  in 
accidents,  officials  responsible  for 
oversight  of  contractors  and 
concessionaires,  safety  professionals 
and  other  management  officials. 

EXEMPTKMS  CLAIMED  FOR  THE  SYSTEM: 

None. 

(FR  Doc.  99-8559  Filed  4-6-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
AasMament  and  Rnding  of  No 
Significant  Impact,  and  Receipt  of  an 
Application  for  an  Ineidental  Take 
Permit  for  a  Proposed  Residsntial 
Development  Called  Palm  Haven 
Subdivision,  Unit  12,  Highlands 
County,  FL 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

Mr.  Norbert  Walz  (Applicant)  requests 
an  incidental  take  permit  (ITP)  pursuant 
to  section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973  (U.S.C.  1531  et 
seq.),  as  amended  (Act).  The  Applicant 
anticipates  taking  up  to  two  families  of 
the  threatened  Florida  scrub-jay 
(Aphelocoma  coeruJescens 
coerulescens),  one  eastern  indigo  snake 
[Drymarchon  cordis  coupenj,  and  eight 
acres  of  sand  skink  {Neoseps  reynoldsi] 
and  blue-tailed  mole  skink  [Eumeces 
egregius  lividus)  habitat,  (collectively 
known  as  the  "covered  species") 
incidental  to  the  improvement  of  an 
existing  road  and  clearing  of  22  single- 
family  residential  lots.  The  proposed 
residential  development  will  occur  in 
section  2,  Township  35  South,  Range  28 
East,  Highlands  County,  near  Sebring 
and  is  a  component  of  Unit  12  of  the 
Palm  Haven  Subdivision. 

The  widening  and  paving  of  an 
existing  dirt  road  and  the  clearing  of  22 
residential  lots  will  destroy  suitable 
habitat  for  the  four  species  identified 
above.  A  more  detailed  description  of 
the  mitigation  and  minimization 
measures  to  address  the  effects  of  the 
Project  to  the  protected  species  are 
outlined  in  the  Applicant's  Habitat 
Conservation  Plan  (HCP),  the  Service's 
Environmental  Assessment  (EA),  and  in 
the  SUPPLEMENTARY  INFOfMIAIION  section 
below. 

The  Service  also  annoimces  the 
availability  of  an  EA  and  HCP  for  the 
incidental  take  applicatioiL  Copies  of 
the  EA  and/or  HCP  may  be  obtained  by 
making  a  request  to  the  Regional  Office 
(see  ADDRESSES).  Requests  must  be  in 
writing  to  be  processed.  This  notice  also 
advises  the  public  that  the  Service  has 
made  a  preliminary  determination  that 
issuing  the  ITP  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA).  The  Finding 
of  No  Significant  Impact  (FONSI)  is 
based  on  information  contained  in  the 


EA  and  HCP.  The  final  determination 
will  be  made  no  sooner  than  30  days 
from  the  date  of  this  notice.  This  notice 
is  provided  pursuant  to  Section  10  of 
the  Act  and  NEPA  regulations  (40  CFR 
1506.6). 

The  Service  specifically  requests 
information,  views,  and  opinions  bom 
the  public  via  this  Notice  on  the  federal 
action,  including  the  identification  of 
any  other  aspects  of  the  human 
environment  not  edready  identified  in 
the  Service's  EA.  Further,  the  Service  is 
specifically  soliciting  information 
regarding  the  adequacy  of  the  HCP  as 
measiu«d  against  the  Service's  ITP 
issuance  criteria  fotmd  in  50  CFR  Parts 
13  and  17. 

DATES:  Written  comments  on  the  ITP 
application,  EA,  and  HCP  should  be 
sent  to  the  Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
or  before  May  7, 1999. 
ADDRESSES:  Persons  wishing  to  review 
the  application,  HCP,  and  EA  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta, 
Georgia.  Documents  will  also  be 
available  for  public  inspection  by 
appointment  diiring  normal  business 
hours  at  the  Regional  Office,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Post 
Office  Box  2676,  Vero  Beach,  Florida 
32961-2676.  Written  data  or  comments 
concerning  the  application,  EA,  or  HCP 
should  be  submitted  to  the  Regional 
Office.  Requests  for  the  documentation 
must  be  in  writing  to  be  processed. 
Comments  must  be  submitted  in  writing 
to  be  adeqiiately  considered  in  the 
Service's  decision-making  process. 
Please  reference  permit  nimiber 
TE009033-0  in  such  comments,  or  in 
requests  of  the  documents  discussed 
herein. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  G.  Gooch,  Regional  HCP 
Coordinator,  (see  ADDRESSES  above), 
telephone:  404/679-7110,  facsimile: 
404/679-7081;  or  Mr.  Mike  Jennings, 
Fish  and  Wildlife  Biologist,  South 
Florida  Ecosystem  Office,  Vero  Beach, 
Florida  (see  ADDRESSES  above), 
telephone:  561/562-3909. 
SUPPLEMENTARY  MFORMATXM:  The 
Florida  scrub-jay  (scrub-jay)  occurs  in 
xeric  uplands  (predominately  oak  scrub) 
of  peninsular  Florida.  Sand  skinks  and 
blue-tailed  mole  skinks  are  restricted  to 
xeric  uplands  in  central  Florida.  The 
eastern  indigo  snake  ranges  throughout 
the  southeastern  United  States,  but  is 
most  commonly  associated  with  xeric 
habitats.  Increasing  urban  and 
agricultural  development  have  resulted 


in  habitat  loss  and  fiagmentation  which 
has  adversely  affected  the  distribution 
and  numbers  of  individuals  of  each  of 
these  species. 

The  scrub-jay  is  geographically 
isolated  from  other  subspecies  of  scrub- 
jays  found  in  Mexico  and  the  Western 
United  States.  The  scrub- jay  is  foimd 
excltisively  in  peninsular  Florida  and  is 
restricted  to  scrub  habitat.  The  total 
estimated  population  is  between  7,000 
and  11,000  individuals.  Due  to  habitat 
loss  and  degradation  throughout  the 
State  of  Florida,  it  has  been  estimated 
that  the  scrub-jay  has  been  reduced  by 
at  least  half  in  the  last  100  years. 

The  niunber  and  distribution  of  scrub- 
jays  in  southcentral  Florida  has  been 
greatiy  reduced.  Based  on  existing  soils 
data,  much  of  the  historic  and  current 
scrub-jay  habitat  of  interior  Florida 
occurs  along  a  100-mile  stretch  of 
ancient  dunes  that  are  situated  on  a 
north-south  axis  from  Osceola  to 
Highlands  coimties.  Much  of  this  area  of 
Florida  was  settied  early  because  few 
weUands  restricted  urban  and 

X'cultm^  development.  Due  to  the 
cts  of  urban  and  agricidtural 
development  over  the  past  100  years, 
much  of  the  remaining  scrub-jay  habitat 
is  now  relatively  small  and  isolated. 
What  remains  is  largely  degraded  due  to 
lack  of  adequate  land  management. 

Scrub-jays  using  the  Project  site  and 
adjacent  lands  are  considered  part  of  a 
larger  complex  of  scrub-jays  that  occupy 
xeric  uplands  of  southcentral  Florida. 
This  complex  of  scrub-jay  families  is 
considered  one  of  five  remaining  areas 
where  relatively  large  numbers  of  birds 
remain  demographically  linked.  The 
continued  survival  of  scrub-jay  in  this 
subregion  may  be  dependent  on  the 
maintenance  of  suitable  habitat  and  the 
restoration  of  unsuitable  habitat  in 
Highlands  County. 

Scrub-jay  use  of  the  Project  site  and 
adjacent  lands  has  been  assessed  on  one 
occasion.  In  1998,  field  investigations 
determined  that  two  scrub-jay  famiUes 
used  portions  of  the  Project  site  as  well 
as  adjacent  lands.  Th(  ugh  no  systematic 
surveys  were  conducted  to  delineate 
territorial  boundaries,  suitability  of 
habitat  within  the  Project  site  indicate 
that  about  three  acres  of  suitable  habitat 
exist.  The  close  proximity  of  areas 
known  to  be  used  by  scrub-jays  and  the 
fact  that  this  species  is  territorial, 
suggests  the  suitable  habitat  within  the 
Project  site  is  used  by  one  or  both  of  the 
scrub-jay  families  known  frtim  the 
vicinity.  Nesting,  foraging,  and  security 
habitat  exists  within  the  Project  site. 

The  Project  site  is  part  of  a  partially 
built-out,  platted,  subdivision  that  is 
bisected  by  many  unimproved  dirt 
roads.  The  Project  site  is  bounded  on 
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three  sides  by  urban  development  and 
the  site  itself  is  negatively  influenced  by 
adjacent  residents  (e.g.,  trash  dumping, 
off-road  vehicle  use,  etc.).  Due  to  the 
proximity  of  the  Project  site  to  existing 
residential  development,  fire  has  been 
actively  excluded  because  of  human 
safety  concerns.  As  a  residt,  the 
condition  of  the  xeric  habitat  within  and 
adjacent  to  the  Project  site  is  degraded; 
periodic  fire  is  required  to  maintain 
habitat  conditions  suitable  for  the  scrub- 
jay. 

Many  of  the  factors  discussed  above 
for  the  scrub-jay  are  also  affecting  the 
eastern  indigo  snake,  sand  skink,  and 
blue-tailed  mole  skink  within  the 
Project  site  and  vicinity.  The  eastern 
indigo  snake  is  a  wide-ranging  species 
that  is  found  in  most  upland 
communities,  however,  it  is  typically 
found  in  more  xeric  areas.  This  species 
has  a  relatively  large  territory  size  (100 
to  200  acres)  that  may  cover  several 
vegetative  community  types.  Indigo 
snakes  are  difficidt  to  survey,  so 
positive  identification  of  occupied 
habitat  is  often  problematic.  Habitat  loss 
an('  ttagmentation  are  currently  diought 
If  X!  the  primar;  threat  to  this  species. 

The  sand  skink  and  blue-tailed  mole 
skink  inhabit  xeric  upland^:  ox'  central 
Florida.  The  sand  skink  is  semi -fossorial 
whilij  the  blue-tailed  mole  skink  is 
exclusively  fossorial.  These  species 
spend  much  of  dieir  time  buried  in  or 
on  top  of  the  dr/,  loose  sandy  soils  of 
xeric  uplands.  As  mentioned  above, 
agricultural  development  over  the  past 
100  years  has  resulted  in  the  loss  or 
degradation  of  up  to  50  percent  of  the 
xeric  uplcmds  of  central  Florida. 
Accordingly,  these  species  have 
declined  in  numbers  and  distribution. 

Construction  of  the  Project's 
infrastructure  and  subsequent 
construction  of  the  individual  homesites 
will  likely  result  in  death  of,  or  injury 
to,  scrub-jays,  indigo  snakes,  sand 
skinks,  and  blue-tailed  mole  skinks, 
incidental  to  the  carrying  out  of  these 
otherwise  lawful  activities.  Habitat 
alteration  associated  with  the  proposed 
residential  development  will  reduce  the 
availability  of  feeding,  nesting,  and 
sheltering  habitat  for  these  species. 

The  Applicant's  HCP  and  the 
Service's  EA  describes  the  following 
minimization  and  mitigation  strategy  to 
be  employed  by  the  Applicant  to  o^set 
the  impacts  of  the  Project  to  the  scrub- 
jay: 

•  During  lot  preparation,  the 
Applicant  agrees  to  minimize  loss  of 
xeric  vegetation,  by  restricting 
vegetation  clearing  to  that  necessary  for 
construction. 

•  The  Applicant  shall  use  native  xeric 
plants  for  ornamental  purposes,  and 


encourage  such  use  by  futxire 
homeowners. 

•  Compensate  for  the  destruction  of 
3.04  acres  of  suitable  scrub- jay  habitat 
by  acquiring  and  providing  a 
management  endowment  for  6.08  acres 
of  xeric  upland  habitat  at  a  location 
specified  by  the  Service,  or 

•  Provide  $13,406  in  funding  to  be 
used  for  the  acquisition  and 
management  of  xeric  uplands,  public 
education,  and/or  research,  as  specified 
by  the  Service. 

The  EA  considers  the  environmental 
consequences  of  two  action  alternatives, 
both  of  which  would  require  issuance  of 
an  ITP.  The  preferred  alternative  would 
affect  about  eight  acres  of  xeric  uplands 
and  a  larger  scale  residential 
development  plan  would  affect  about  30 
acres  of  xeric  uplands.  The  no  action 
alternative  (not  issue  the  ITP)  may  result 
in  loss  of  habitat  for  federally  listed 
species  described  above  and  exposure  of 
the  Applicant  under  Section  9  of  the 
Act.  The  proposed  action  alternative  is 
issuance  of  the  FTP  according  to  the 
HCP  as  submitted  and  described  above. 
Under  the  proposed  alternative,  the 
effect  of  the  minimization  and 
mitigation  strategy  will  be  that  the 
affected  scrub-jay  habitat  within  the 
Project  site  will  be  mitigated  through  a 
financial  contribution  or  through  fee 
simple  acquisition  of  off-project  suitable 
habitat  areas.  Funding  for  habitat 
acquisition  or  fee  simple  acquisition  of 
habitat  by  the  Applicant  is  expected  to 
adequately  compensate  for  the  effect  of 
the  anticipated  incidental  take  of 
eastern  indigo  snakes,  sand  skinks.  and 
blue-tailed  mole  skinks,  as  described  in 
the  Service's  EA.  On-site  minimization 
measiues  will  provide  short-term 
protection  of  some  habitat  for  the 
covered  species;  howevep,  the 
influences  of  urbanization  will 
eventually  erode  the  value  of  any  xeric 
vegetation  retained  within  the  Project 
site. 

As  stated  above,  the  Service  has  made 
a  preliminary  determination  that  the 
issuance  of  the  ITP  is  not  a  major 
Federal  action  significantly  effecting  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  102(2)(C) 
of  NEPA.  This  preliminary  information 
may  be  revised  due  to  public  comment 
received  in  response  to  this  notice  and 
is  based  on  information  contained  in  the 
EA  and  HCP.  Similarly,  the  Service  will 
evaluate  the  HCP  and  comments 
submitted  thereon  to  determine  whether 
the  application  meets  the  requirements 
of  section  10(a)  of  the  Act.  ff  it  is 
determined  that  those  requirements  are 
met,  an  FTP  will  be  issued  for  incidental 
take  of  the  covered  species.  The  Service 
will  also  evaluate  whether  the  issuance 


of  a  Section  10(a)(1)(B)  ITP  complies 
with  Section  7  of  the  Act  by  conducting 
an  intra-Service  Section  7  consultation. 
The  results  of  the  consultation,  in 
combination  with  the  above  findings, 
will  be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  the 
FTP;  the  final  decision  will  be  made  no 
sooner  than  30  days  from  the  date  of 
this  notice. 

Dated:  April  1, 1999. 
H.  Dale  HaU, 
Deputy  Regional  Director. 
[PR  Doc.  99-8563  Filed  4-6-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-32&-1330-01-24 1A] 

Notice  of  Proposed  Information 
Collection,  0MB  Approval  No.  1004- 
0103 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM) 
annoiuces  its  intention  to  request 
renewal  of  the  existing  approval  to- 
collect  information  from  applicants  who 
apply  to  purchase  mineral  materials 
firom  public  lands  under  the  mineral 
materials  regulations.  Respondents 
supply  the  information  so  that  BLM  can 
evaluate  the  environmental  impacts  of 
their  proposals  and  determine  their 
qualifications  to  receive  a  mineral 
materials  contract. 

DATES:  BLM  must  receive  comments  on 
the  proposed  information  collection  by 
Jime  7, 1999,  to  assure  its  consideration 
of  them. 

ADDRESSES:  Mail  comments  to:  Director 
(630),  Bureau  of  Land  Management, 
1849  C  St.,  N.W.,  Mail  Stop  401  LS, 
Washington,  D.C.  20240.  Send 
conunents  by  means  of  the  internet  to: 
WoCominent@wo.blm.gov.  Please 
include  "ATTN:  1004-0103"  and  your 
name  and  return  address  in  your 
internet  message. 

You  may  hand  deliver  comments  to 
the  BLM  Administrative  Record,  Room 
401  L  Street,  N.W..  Washington,  D.C. 
BLM  vdll  make  comments  available  for 
public  review  and  conmient  at  the  L 
Street  address  during  regular  business 
hours  (7:45  am  to  4:15  pm),  Monday 
through  Friday. 
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FOR  FURTHER  INFORMATION  CONTACT: 

DuTga  N.  Rimal,  Solid  Minerals  Group, 
(202)  452-0350. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  ^t  5  CFR  1320.8(d)  require 
BLM  to  provide  a  60-day  notice  in  the 
Federal  Register  concerning  the 
collection  of  information  contained  in 
Forms  3600-4  and  3600-5,  to  seek 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  BLM  will  review  and 
analyze  any  comments  sent  in  response 
to  this  notice  and  include  them  with  its 
request  for  approval  from  the  0MB 
under  the  Paperwork  Reduction  Act. 

The  Mineral  Materials  Act  of  1947,  as 
amended  (Act),  30  U.S.C.  601  and  602, 
provides  for  the  disposal  of  mineral 
materials,  such  as  sand,  gravel,  and 
petrified  wood,  from  the  public  lands  by 
sale  or  free  use.  The  Secretary  disposes 
of  such  materials  at  his  discretion, 
consistent  with  the  regulations  at  43 
CFR  Part  3600. 

BLM  uses  the  information  that  an 
applicant  or  permittee  submits  to:  (1) 
determine  if  the  sale  of  mineral 
materials  is  in  the  public  interest,  (2) 
mitigate  the  envirormiental  impacts  of 
mineral  materials  development,  (3)  get 
fair  market  value  for  the  materials  sold, 
and  (4)  prevent  trespass  removal  of  the 
materials. 

Applicants  must  submit  a  written 
request  to  BLM  to  purchase  mineral 
materials.  Specific  information 
requirements  are  not  stated  in  the 
regulations,  but  all  sales  agreements  are 
made  on  contract  forms  approved  by  the 
BLM  Director.  BLM  uses  two  forms. 
Form  3600-4  is  used  when  the  sale 
value  is  less  than  $2,000,  and  the 
applicant  fully  pays  the  amount  due 
when  executing  the  contract.  Form 
3600-5  is  used  for  sales  of  $2,000  or 
more  and  provides  for  installment 
payments.  Both  forms  require  the 
following  information:  (1)  The 
applicant's  name  and  address,  (2)  an 
authorized  signature,  and  (3)  the 


location  and  amount  of  the  material  to 
be  purchased.  BLM  uses  the  information 
to  enter  into  the  binding  contract  and  to 
identify  and  communicate  with  the 
applicant.  Without  binding  contractual 
agreements,  the  federal  government 
would  not  be  able  to  require  appropriate 
reclamation  of  disturbed  sites,  protect 
natural  resources,  or  ensiue  regular 
payments  for  the  public  mineral 
materials  sold. 

Based  on  BLM's  experience  in 
administering  the  activities  described, 
the  public  reporting  burden  for  the 
information  described  is  estimated  to 
average  30  minutes  per  response.  The 
respondents  operators  desiring  sand, 
gravel,  stone,  and  other  mineral 
materials  from  lands  imder  BLM 
jurisdiction.  The  frequency  of  response 
is  once  or  twice  per  year. 

The  majority  of  respondents  consist  of 
permittees  with  sales  contracts 
amounting  to  less  than  $2,000. 
Depending  upon  the  site  and  the 
amoimt  of  materials,  BLM,  before 
processing  the  applications,  may  require 
applicants  to  provide  an  outline  of  a 
mining  or  reclamation  plan  at  the  time 
of  applications.  A  majority  of  sales 
occur  bom  commimity  pits  for  which 
BLM  has  already  developed  a  mining 
and  reclamation  plan,  and  there  is  no 
additional  burden  to  applicants.  The 
estimated  average  preparation  time  for 
completing  Forms  3600-4  and  3600-5 
and  preparing  any  supporting 
docimients  is  30  minutes.  Actual  time 
varies  from  15  minutes  (most  common) 
to  several  days  for  larger  projects.  The 
number  of  requests  for  sales  averages 
2,600  per  year,  vtrith  a  total  annual 
burden  of  1,125  hours. 

For  sales  contracts  with  terms 
exceeding  1  year,  respondent  must 
submit  annual  production  reports  for 
the  duration  of  the  contract.  The  average 
reporting  burden  for  such  respondents 
is  about  30  minutes.  The  estimated 
number  of  production  reports  is  600  per 
year,  with  an  estimated  annual  burden 
of  300  hours. 

Applicants  for  sales  contracts  may  test 
and  sample  deposits,  with  letters  of  use 
authorization  from  BLM.  In  an  average 
year  BLM  issues  about  100  letters  of  use 
authorization.  The  collective  aimual 
burden  for  this  activity  is  estimated  to 
be  75  hours.  The  total  annual  burden  for 
all  respondents  is  1,500  hours. 

BLM  wall  summarize  all  responses  to 
this  notice  and  include  them  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  part  of  the  public  record. 


Dated:  March  30. 1999. 
Carole  Smith, 

BLM  Information  Clearance  Officer. 
IFR  Doc.  99-8601  Filed  4-&-99;  8:45  am) 
BILUNG  CODE  4310-64-111 

DEPARTMENT  OF  THE  INTERrOR 
Bureau  of  Land  Management 

[NV  910  0777  30] 

Norttieastem  Great  Basin  Resource 
Advisory  Council  Meeting  Location 
and  Time 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Resource  Advisory  Coimcils' 

Meeting  Location  and  Time. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM), 
Coimcil  meetings  will  be  held  as 
indicated  below.  The  agenda  for  the 
May  14, 1999  meeting  includes: 
approval  of  minutes  of  the  previous 
meeting.  Standards  and  Guidelines  for 
wild  horses,  pinyon-jimiper,  mining  and 
recreation;  a  status  report  on  the  Fish 
Creek  Interim  Evaluation  by  Eureka 
County;  Resource  Advisory  Coimcil 
(RAC)  member  reports  on  constituent 
contacts  regarding  possible  Wilderness 
legislation;  3809  draft  mining 
regulations;  report  on  a  wild  horse 
gentiing  initiative;  renewal  of  the  RAC 
Charter;  and  field  manager  reports  on 
current  BLM  activities  and  planned 
actions  for  the  Battle  Moiuitain,  Elko 
and  Ely  Field  Offices.  The  Council  will 
also  determine  subject  matter  for  future 
meetings. 

On  May  15, 1999,  the  Council  vkill 
take  a  field  tour  of  the  Fish  Creek  Wild 
Horse  Herd  Management  Area. 

All  meetings  are  open  to  the  public. 
Citizens  may  present  written  comments 
to  the  Coimcil.  Each  formal  Council 
meeting  will  also  have  time  allocated  for 
hearing  public  comments.  The  public 
comment  period  for  the  Council  meeting 
is  listed  below.  Depending  on  the 
number  of  persons  wishing  to  comment 
and  time  available,  the  time  for 
individual  oral  comments  may  be 
limited.  The  public  may  attend  the  field 
tour.  Individuals  who  plan  to  attend  or 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Curtis  Tucker,  Special  Projects 
Coordinator,  Ely  District  Office,  702 
North  Industrial  Way,  HC  33  Box  33500. 
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Ely,  NV  89301-9408,  telephone  775- 
289-1841. 

DATES,  TIMES:  The  time  and  location  of 
the  meeting  is  as  follows:  Northeastern 
Great  Basin  Resource  Advisory  Council 
meeting.  May  14,  1999,  starting  at  9:00 
a.m.;  Eureka  Opera  House,  Eureka, 
Nevada  89316;  public  comments  will  be 
at  11:30  a.m.;  tentative  adjournment 
5:00  p.m.  May  15, 1999,  starting  at  8:00 
a.m.,  the  field  torn:  will  depart  from  the 
Eureka  Opera  House  in  Eureka  and 
return  at  approximately  4  p.m.  Tentative 
adjournment  will  be  at  4:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Tucker,  Special  Projects 
Coordinator,  Ely  District  Office,  702 
North  Industrial  Way,  HC  33  Box  33500, 
Ely,  NV  89301-9408,  telephone  702- 
289-1841. 

SUPPtEMENTARY  INFORMATION:  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues,  associated  with  the 
management  of  the  public  lands. 

Those  planning  to  attend  the  tour 
should  wear  clothing  suitable  for  hiking, 
including  sturdy  footwear,  and  provide 
their  own  food  and  water.  Those 
wishing  to  use  government 
transportation  should  contact  Mr. 
Tucker  prior  to  the  meeting. 

Dated:  March  26, 1999. 
Helen  Hankins, 

District  Manager,  Elko. 

[FR  Doc.  99-8600  Filed  4-6-99;  8:45  am] 

BILUNQ  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

BurMu  of  Land  Management 
[Nl»-e30-1 430-01 ;  NMNM1 00779] 

Notica  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  New  Mexico 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

action:  Notice  of  Realty  Action;  R&PP 
Act  Classification. 

SUMMARY:  The  following  public  land  in 
Dona  Ana  County,  New  Mexico  has 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
Dona  Ana  County,  New  Mexico  under 
the  provision  of  the  R&PP  Act,  as 
amended  (43  U.S.C.  869  et  seq.).  Dona 
Ana  County  proposes  to  use  the  land  for 
a  Public  Health  Facility. 

T.  22  S..  R.  3  W,  NMPM, 
Sec.  18:  Part  of  lot  12. 
Containing  2.5  acres,  more  or  less. 

DATES:  Comments  regarding  the 
proposed  lease/conveyance  or 


classification  must  be  submitted  on  or 
before  May  24, 1999. 

ADDRESSES:  Comments  should  be  sent  to 

the  Biu-eau  of  Land  Management,  Las 

Cruces  Field  Office,  1800  Marquess,  Las 

Cruces,  New  Mexico  88005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  M.  James  at  the  address  above  or 

at  (505)  525-4349. 

SUPPLEMENTARY  INFORMATION:  Lease  or 

conveyance  will  be  subject  to  the 

following  terms,  conditions,  and 

reservations: 

1.  Provisions  of  the  R&PP  Act  and  to 
all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

2.  All  valid  existing  rights 
docujnented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  frtim  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  R&PP  Act  and  leasing  under  the 
mineral  leasing  laws.  On  or  before  May 
24,  1999,  interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  land 
to  the  Field  Manager,  Las  Cruces  Field 
Office,  1800  Marquess,  Las  Cruces,  New 
Mexico  88005.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director. 
In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  60  days  from  the  date 
of  publication  of  this  notice. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  Public 
Health  Facility.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  futiire  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procediires  in  reaching 
the  decision,  or  any  other  factor  not 


directly  related  to  the  suitability  of  the 
land  for  a  Public  Health  Facility. 

Dated:  April  1.1999. 
Bill  Merhege, 

Acting  Field  Manager,  Las  Cruces. 
(FR  Doc.  99-8564  Filed  4-6-99;  8:45  am] 

BILUNQ  CODE  431(KVC-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NM-030-1 430-00;  NMNM  96531  &  NMNM 
96501] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  New  Mexico 

AGENCY:  Bureau  of  Land  Management 

(BLM).  Interior. 

ACTION:  Correction  notice. 

SUMMARY:  In  Federal  Register  Voliune 
64,  Page  13231,  Number  51  of 
Wednesday,  March  17, 1999,  Notices, 
under  the  SUMMARY  heading,  change  the 
legal  description  of  "Parcel  1"  to  read: 

Parcel  1 

T.  29  S.,  R.  4  E.,  NMPM 

Sec.  17,  Lots  6, 8,  and  9,  WV22Ei/iNEV4, 
SWV44NEV4. 

Containing  138.88  acres,  more  or  less. 

Dated:  April  1, 1999. 
Bill  Merhege, 

Acting  Field  Manager,  Las  Cruces. 
(FR  Doc.  99-8565  Filed  4-6-99;  8:45  am] 

BHJJNQ  CODE  4310-VC-P 


DEPARTMENT  OF  THE  INTERIOR 

Jimmy  Carter  National  iliatoric  SIta 
Advisory  Commission;  Notice  of 
Meeting 

AGENCY:  National  Park  Service,  DOT, 
Jimmy  Carter  National  Historic  Site. 
ACTION:  Notice  of  advisory  commission 
meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accc»dance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
Jimmy  Carter  National  Historic  Site 
Advisory  Commission  will  be  held  at 
8:30  a.m.  to  4:00  p.m.,  at  the  following 
location  and  date. 
DATES:  April  15,  1999. 
LOCATION:  The  Carter  Library,  One 
Copenhill,  Atlanta,  Georgia  30309. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Fred  Boyles,  Superintendent,  Jimmy 
Carter  National  Historic  Site,  Route  1 
Box  800,  Andersonville,  Georgia  31711, 
(912)  924-0343  Extension  105. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Jimmy  Carter  National 
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Historic  Site  Advisory  Commission  is  to 
advise  the  Secretary  of  the  Interior  or 
his  designee  on  achieving  balanced  and 
accurate  interpretation  of  the  Jimmy 
Carter  National  Historic  Site. 

The  members  of  the  Advisory 
Commission  are  as  follows: 
Dr.  Henry  King  Stanford 
Dr.  James  Sterling  Young 
Dr.  Barbara  J.  Fields 
Dr.  Donald  B.  Schewe 
Dr.  Steven  H.  Hochman 
Director,  National  Park  Service,  Ex- 

Officio  member 

The  matters  to  be  discussed  at  this 
meeting  include  the  status  of  park 
development  and  planning  activities. 
This  meeting  will  be  open  to  the  public. 
However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  with  the  commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Written  statements  may  also 
be  submitted  to  the  Superintendent  at 
the  address  above.  Minutes  of  the 
meeting  will  be  available  at  Park 
Headquarters  for  public  inspection 
approximately  4  weeks  after  the 
meeting. 

Dated:  March  26, 1999. 
Daniel  W.  Brown, 

Regional  Director  Southeast  Region. 
[FR  Doc.  99-8514  Filed  4-6-99;  8:45  am] 

BILUNO  CODE  43ia-70-M 


DEPARTMErfT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Privacy  Act  of  1974,  as  Amended; 
Systems  of  Records 

agency:  Office  of  Surface  Mining, 

Interior. 

ACTION:  Notice  of  deletion  of  two 

systems  of  records. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  is 
deleting  two  systems  of  records 
managed  by  the  Office  of  Surface 
Mining  (OSM).  One  system  of  records, 
entitled  "Property  Control — ^Interior/ 
OSMRE-4"  has  been  re-examined  and 
determined  that  the  records  contained 
in  this  system  of  records  are  covered  by 
and  maintained  in  "Personal  Property 
Accoimtability  Records — Interior/MMS- 
2,"  published  in  the  Federal  Register  on 
February  18, 1999  (64  FR  8111).  The 
other  system  of  records,  entitled  "Safety 
Files — lnterior/OSM-6"  has  been  re- 
examined and  determined  that  the 
records  contained  in  this  system  of 


records  are  covered  by  and  maintained 
in  "Safety  Management  Information 
System — Interior/DOI-60,"  published  in 
the  Federal  Register  on  January  6, 1997 
(62  FR  767)  and  "Employee  Medical 
File  System— OPM/GOVT-10." 
published  in  the  Federal  Register  on 
July  15,  1996  (61  FR  36919). 
DATES:  These  actions  will  be  effective 
April  7,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Russell,  Chief,  Office  of 
Administration,  Assistant  Directorate, 
Finance  and  Administration,  Office  of 
Surface  Mining,  at  (202)  208-2593. 
SUPPLEMENTARY  INFORMATION:  Earlier 
Privacy  Act  Compilations  list  the 
systems  of  records  with  the  prefix  of 
"OSMRE"  (e.g.,  OSMRE-4)  when 
originally  published  in  the  Federal 
Register.  The  prefix  was  later  changed 
to  "OSM"  in  subsequent  records 
systems  for  convenience;  the  content  of 
the  systems  of  records  is  the  same. 
The  two  systems  of  records  being 
deleted  and  the  reasons  for  deletion  are 
listed  below: 

1.  Interior/OSMRE-4.  "Property 
Control,"  previously  published  in  the 
Federal  Register  on  December  27, 1988 
(53  FR  52241).  The  records  contained  in 
this  system  of  records  are  covered  by 
and  maintained  in  Interior/MMS-2, 
"Personal  Property  Accoimtability 
Records,"  published  in  the  Federal 
Register  on  February  18, 1999  (64  FR 
8111).  Records  can  be  located  by 
contacting  the  System  Managers)  listed 
in  MMS-2:  Chief,  Support  Services 
Branch,  Procxu-ement  and  Support 
Services  Division,  Minerals 
Management  Services  Division, 
Minerals  Management  Service,  Mail 
Stop  2520,  381  Elden  Street,  Hemdon, 
Virginia  20170-4817  or  Chief,  Office  of 
Administration,  Office  of  Surface 
Mining,  1951  Constitution  Avenue,  NW, 
Washington,  DC  20240. 

2.  Interior/OSM-6,  "Safety  Files," 
previously  published  in  the  Federal 
Register  on  March  31, 1978  (43  FR 
13644).  The  records  contained  in  this 
system  of  records  are  covered  by  and 
maintained  in  Interior/DOI-60,  "Safety 
Management  Information  System," 
published  in  the  Federal  Register  on 
January  6, 1997  (62  FR  767);  and  in 
OPM/GOVT-10,  "Employee  Medical 
File  System,"  published  in  the  Federal 
Register  on  July  15, 1996  (61  FR  36919). 
Records  can  be  located  by  contacting  the 
System  Managers  and  following  the 
procedures  listed  in  those  notices. 
Robert  Ewing, 

Chief  Information  Officer,  Office  of  Surface 

Mining. 

[FR  Doc.  99-8560  Filed  4-6-99;  8:45  am] 

8IUJNQ  CODE  4310-OS-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining 

Privacy  Act  of  1974,  as  Amended; 
Systems  of  Records 

agency:  Office  of  Surface  Mining, 

Interior. 

ACTION:  Notice  of  deletion. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  notice  is  hereby  given  that 
the  Department  of  the  Interior  is 
deleting  one  system  of  records  managed 
by  the  Office  of  Surface  Mining.  The 
system  of  records  entitled  "Personnel 
Security  Files— Interior/OSMRE-7,"  is 
deleted  because  the  system  is  covered 
by  and  maintained  in  two  other  systems 
of  records  notices. 

DATE:  Action  will  be  effective  April  7, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Moran-Gicker,  Office  of 
Personnel,  Office  of  Surface  Mining,  at 
(202)  208-2762. 

SUPPLEMENTARY  INFORMATION:  Earlier 
Privacy  Act  Compilations  list  the 
systems  of  records  with  the  prefix  of 
"OSMRE"  (e.g.  OSMRE-7)  when 
originally  published  in  the  Federal 
Register.  The  prefix  was  later  changed 
to  "OSM"  in  subsequent  records 
systems  for  convenience;  the  content  of 
the  systems  of  records  was  the  same. 
"Personnel  Security  Files — Interior/ 
OSMRE-7"  was  previously  published  in 
the  Federal  Register  on  June  6, 1989  (54 
FR  24270).  The  Office  of  Surface  Mining 
has  recently  completed  a  Privacy  Act 
review  of  OSMRE-7.  It  "was  determined 
that  this  system  of  records  is  covered  by 
and  maintained  in  Interior/OS-45, 
"Security  Clearance  Files  and  Other 
Reference  Files"  and  OPM/Central-9, 
"Personnel  Investigations  Records." 
Therefore,  we  are  deleting  OSMRE-7 
from  the  Privacy  Act  systems  of  records 
for  the  Department  of  the  Interior. 
Records  can  be  located  by  contacting  the 
System  Manager(s)  and  following  the 
procedures  listed  in  those  notices. 

Roliert  Ewing, 

Chief  Information  Officer.  Office  of  Surface 

Minirtg. 

[FR  Doc.  99-8561  Filed  4-6-99;  8:45  am] 

BILUNG  CODE  4310-OB-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining 

Privacy  Act  of  1974,  Amended; 
Systems  of  Records 

agency:  Office  of  Surface  Mining, 
Interior. 
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ACTION:  Notice  of  deletion  of  two 
systems  of  records. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a],  notice  is  hereby  given  that 
the  Department  of  the  Interior  is 
deleting  two  systems  of  records 
managed  by  the  Office  of  Surfece 
Nfining  (OSM).  The  system  of  records 
entitled  "Net  Worth  Determination 
File— Interior/OSMRE-10"  and  the 
system  of  records  entitled  "Collection 
Management  Information  System 
(CMIS)— hiterior/OSMRE-ll"  both  have 
been  re-examined  and  determined  not  to 
be  subject  to  the  Privacy  Act. 
DATES:  These  actions  will  be  effective 
April  7, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  H.  White,  Team  Leader,  Fee 
Accoimting  and  Collections  Team, 
Office  of  Surface  Mining,  at  (303)  236- 
0330  X242. 

SUPPLEMENTARY  INFORMATION:  Earlier 
Privacy  Act  Compilations  list  the  system 
of  records  with  the  prefix  of  "OSMRE" 
(e.g.,  OSMRE-10  and  OSMRE-11)  when 
originally  published  in  the  Federal 
Register.  The  prefix  was  later  changed 
to  "OSM"  in  subsequent  records 
systems  for  convenience;  the  content  of 
the  systems  of  records  was  the  same. 
The  two  system  of  records  notices  being 
deleted  and  the  reasons  for  deletion  are 
listed  below. 

1.  Interior,  OSM-10,  "Net  Worth 
Determination  File,"  previously 
published  in  the  Federal  Register  on 
February  14,  1991  (56  FR  6032).  A 
Privacy  Act  review  of  OSM-10  has 
recently  been  completed  by  OSM.  An 
opinion  issued  on  August  30, 1988  by 
the  General  Covmsel,  Office  of 
Management  and  Budget  (OMB) 
affirmed  OMB's  1975  guidelines,  which 
interpreted  the  statutory  term 
"individual"  to  exclude  natirral  persons 
acting  in  an  entrepreneurial  capacity 
ft-om  coverage  of  tibe  Privacy  Act.  A 
review  of  the  Net  Worth  Determination 
File  indicated  that  the  records  solely 
contain  information  about  persons 
acting  in  an  entrepreneurial  capacity. 
Therefore,  the  system  is  not  subject  to 
the  Privacy  Act  and  the  notice  is  being 
deleted  from  the  Department's 
compilation  of  Privacy  Act  systems  of 
records  notices. 

2.  Interior,  OSM-11,  "Collection 
Management  Information  System 
(CMIS),"  previously  published  in  the 
Federal  Register  on  July  11, 1989  (54  FR 
29108).  A  Privacy  Act  review  of  OSM- 

1 1  has  also  been  completed  by  OSM.  An 
opinion  issued  on  August  30, 1988  by 
the  General  Counsel,  Office  of 
Management  and  budget  (OMB) 


affirmed  OMB's  1975  guidelines,  which 
interpreted  the  statutory  term 
"individual"  to  exclude  natural  persons 
acting  in  an  entrepreneurial  capacity 
from  coverage  of  the  Privacy  Act.  A 
review  of  CMIS  indicated  that  the 
records  solely  contain  information  about 
persons  acting  in  an  entrepreneurial 
capacity.  Therefore,  the  system  is  not 
subject  to  the  Privacy  Act  and  the  notice 
is  being  deleted  from  the  Department's 
compilation  of  Privacy  Act  systems  of 
records  notices. 
Robert  Ewing, 

Chief  Information  Officer,  Office  of  Surface 
Mining. 

[FR  Doc.  99-8562  Filed  4-^-99;  8:45  am] 

BILUNG  CODE  431(M»-H 


INTERNATIONAL  TRADE 
COMMISSION 

Investigation  No.  731-TA-130  (Review) 

Chloropicrin  from  China 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  five-year  review,  the 
United  States  International  Trade 
Commission  determines,  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(c))  (the  Act],  that 
revocation  of  the  antidimiping  duty 
order  on  chloropicrin  from  China  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injvuy  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time. 

Background 

The  Commission  instituted  this 
review  on  November  2, 1998  (63  F.R. 
58761),  and  determined  on  February  4, 
1999,  that  it  would  conduct  an 
expedited  review  (64  F.R.  9173,  Feb.  24, 
1999). 

The  Commission  is  scheduled  to 
transmit  its  determination  in  this 
investigation  to  the  Secretary  of 
Commerce  on  April  1, 1999.  The  views 
of  the  Commission  will  be  contained  in 
USITC  Publication  3175  (April  1999], 
entitled  Chloropicrin  itom  China: 
Investigation  No.  731-TA-130  (Review). 

Issued:  March  26, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke,     . 
Secretary. 
(FR  Doc.  99-8603  Filed  4-6-99;  8:45  am] 

BILUNG  CODE  702O-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigetion  No.  731-TA-ei4  (Preliminary)] 

Creatine  Monohydrate  From  the 
Peopie'a  Republic  of  China 

Determination 

On  the  basis  of  the  record  >  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines,  piu^uant  to  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
§  1673b(a)),  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injiired  by 
reason  of  imports  from  the  People's 
Republic  of  China  of  creatine 
monohydrate,  provided  for  in 
subheading  2925.20.90  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Commencement  of  Final  Phase  of 
Investigation 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigation. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission's  rules  upon  notice  from 
the  Department  of  Commerce 
(Commerce)  of  an  affirmative 
preliminary  determination  in  the 
investigation  imder  section  733(b)  of  the 
Act,  or,  if  the  preliminary  determination 
is  negative,  upon  notice  of  an 
affirmative  final  determination  in  that 
investigation  imder  section  735(a)  of  the 
Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigation  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigation.  Industrial  users, 
and,  if  the  merchandise  imder 
investigation  is  sold  at  the  retail  level, 
representative  consiuner  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidimiping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Background 

On  February  12, 1999,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Pfanstiehl 
Laboratories,  Inc.,  Waukegan,  IL, 


'The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  §  207.2(f)). 


■  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  §  207.2(f)). 
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alleging  that  an  industry  in  the  United 
States  is  materially  injured  and  is 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  creatine 
monohydrate  from  the  People's 
Republic  of  China.  Accordingly, 
effective  February  12, 1999,  the 
Commission  instituted  antidumping 
investigation  No.  731-TA-814 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  OfBce 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  February  22, 1999 
(64  FR  8629).  The  conference  was  held 
in  Washington,  DC,  on  March  8, 1999, 
and  all  persons  who  requested  the 
opportimity  were  permitted  to  appear  in 
person  or  by  coiinsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  April  5, 
1999.  The  views  of  the  Commission  will 
be  contained  in  USITC  Publication  3177 
(April  1999),  entided  Creatine 
Monohydrate  from  the  People's 
Republic  of  China:  Investigation  No. 
731-TA-814  (Preliminary). 

Issued:  March  30, 1999. 

By  order  of  the  Commission. 
Doniia  R.  Koehnke, 
Secretary. 

(FR  Doc.  99-8604  FUed  4-6-99;  8:45  am] 
8IUJN0  CODE  raM-«»-P 


IHTERWAHOMAL  TRADE 

pnvwHgation  No.  701-TA-a75  (Finel)] 

Extnided  Rubber  ThreMi  From 
Indonesie 

AQENCV:  United  States  International 
Trade  Commission. 

ACTION:  Termination  of  investigation. 

SUMMARY:  On  March  26, 1999,  the 
Department  of  Commerce  published 
notice  in  the  Federal  Regisler  of  a 
negative  final  determination  of 
subsidies  in  connection  with  the  subject 
investigation  (64  FR  14695). 
Accordingly,  pursuant  to  section 
207.40(a)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR 
§  207.40(a)),  the  countervailing  duty 
investigation  concerning  extruded 
rubber  thread  from  Indonesia 
(investigation  No.  701-TA-375  (Final)) 
is  terminated. 
EFFECTIVE  DATE:  March  26. 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Seiger  (202-205-3183),  Office 
of  Investigations,  U.S.  International 
Trade  Commission  500  E  Street  S.W., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server 
(http:www.usitc.gov). 

Authority:  This  investigation  is  being 
terminated  under  authority  of  title  Vn  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  201.10  of  the 
Commission's  rules  (19  CFR  201.10). 

By  order  of  the  Commission. 

Issued:  March  30, 1999. 
Doniia  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-8605  Filed  4-6-99;  8:45  am] 
BHUNQ  CODE  7«Se-«>-M 


DEPARTMENT  OF  JUSTICE 

AnWrutt  DMslon 

IntemattofMl  Competition  Policy 
AcMeory  CommWoe  (ICPAC);  NoMoe  of 


The  International  Competition  Policy 
Advisory  Committee  ("Advisory 
Committee")  will  hold  hearings  on 
April  22-23, 1999.  The  Advisory 
Committee  was  established  by  the 
Department  of  Justice  to  provide  advice 
regarding  issues  relating  to  international 
competition  policy;  specifically,  how 
best  to  cooperate  with  foreign 
authorities  to  eliminate  international 
anticompetitive  agreements,  how  best  to 
coordinate  United  States'  and  foreign 
antitrust  enforcement  efforts  in  the 
review  of  multinational  mergers,  and 
how  best  to  address  issues  that  interface 
international  trade  and  competition 
policy  concerns.  The  hearings  will  be 
held  at  the  Center  for  Strategic  and 
International  Studies,  B-1  Conference 
Center,  1800  K  Street,  NW,  Washington. 
DC.  The  agenda  and  ciurent  schedule 
for  the  hearings  are  as  follows: 

Day  1— April  22. 1999 

9:00-9:30    Welcoming  Remarks 
9:30-12:00    Session  Cbie:  Presentations 

on  Confidential  Information  Sharing 
12:00-1:00    Session  Two:  Presentation 

by  Representatives  of  Trade 

Associations  (Part  I) 


2:00-2:45    Session  Two:  Presentations 
by  Representatives  of  Trade 
Associations  (Part  11) 

2:45—4:00    Session  Three:  Presentations 
by  Members  of  the  ABA  Antitrust 
Section  Task  Force 

4 : 1 5-5 :45  Session  Four:  Presentations 
by  Members  of  the  ABA  International 
Section 

Day  2— April  23,  1999 

9:00-9:15    Welcoming  Remarks 

9:15-41:15    Session  One:  Presentations 
by  Members  of  the  ABA  Antitrust 
Section  Task  Force 

11:30-12:30    Session  Two: 
Presentations  on  the  Role  of 
International  Institutions  in 
Competition  Policy 

1:30-3:00    Session  Three:  Presentations 
from  Representatives  of  U.S. 
Businesses 

3:15-4:15    Session  Fotir:  Presentations 
on  Institution  Building  and 
Competition  L.aw  Advocacy 

4:15-5:30  Session  Five:  Presentations 
by  Economists 

The  hearings  schedule  is  not  final  and 
may  change.  For  the  latest  information 
about  the  hearings  schedule  or  other 
matters  related  to  the  hearings,  please 
check  the  Advisory  Committee's  website 
at:  www.usdoj.gov/atr/icpac/icpac.htm 
or  contact  Marianne  Pak  of  the  Advisory 
Conunittee  staff  at  (202)  353-9074. 

Attendance  is  open  to  the  interested 
public,  limited  by  the  availability  of 
space.  Persons  needing  special 
assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodations,  should  notify  the 
contact  person  listed  below  as  soon  as 
possible.  Members  of  the  public  may 
submit  written  statements  by  mail, 
electronic  mail,  or  htcsimile  at  any  time 
before  or  after  the  hearings  to  the 
contact  person  listed  below  for 
consideration  by  the  Advisory 
Committee.  All  writtm  submissions  wiU 
be  included  in  the  public  record  of  the 
Advisory  Committee.  Oral  statements 
from  the  public  will  not  be  soUcited  or 
accepted  at  the  hearings.  For  further 
information  contact:  Merit  Janow,  c/o 
Marianne  Pak,  U.S.  Department  of 
Justice,  Antitrust  Division,  601  D  Street. 
NW.  Room  10011.  Washington.  DC 
20530,  Telephone:  (202)  353-9074, 
Facsimile:  (202)  353-9985.  Electronic 
mail:  icpacati^usdoj.gov. 
Merit  E.  Janow, 

Executive  Director,  International  Competition 
Policy  Advisory  Ckjmmittee. 
(FR  Doc.  99-«648  Filed  4-6-99;  8:45  am] 
MLUNQ  CODE  4410-11-M 
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DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

[OJP(BJA)-1213] 
RIN1121-AA36 

Prison  industry  Enhancement 
Certification  Program  Guideiine 

agency:  Office  of  Justice  Programs, 

Bureau  of  Justice  Assistance  (BJA), 

Justice. 

ACTION:  Issuance  of  final  guideline. 

SUMMARY:  The  Office  of  Justice 
Programs,  Bureau  of  Justice  Assistance 
(BJA),  is  issuing  this  final  revision  to  its 
Prison  Industry  Enhancement 
Certification  Program  (PIECP)  Guideline 
proposed  for  public  comment  on  July  7. 
1998,  63  FR  36710-36719.  Under  Title 
18  U.S.C.  1761(c),  BJA  PIECP 
certification  excepts  participating 
agencies  from  certain  Federal  restraints 
placed  on  the  marketability  of  prison- 
made  goods  by  permitting  the  transport 
of  such  goods  in  interstate  commerce 
and  the  sale  of  such  goods  to  the  Federal 
government.  This  Guideline  addresses 
statutory  amendments  and  reflects 
administrative  experience  gained  by 
BJA  since  the  last  final  PIECP  Guideline 
published  on  March  29,1985  (50  FR 
12661-64). 

The  publication  of  this  Final 
Guideline  is  considered  to  be  a  Federal 
action  that  will  not  significantly  affect 
the  quality  of  the  himian  environment. 
Therefore,  preparation  of  an 
environmental  impact  statement  is  not 
necessary. 

EFFECTIVE  DATE:  This  Guideline  is 
effective  April  7, 1999;  existing 
participants  will  have  until  April  7, 
2000  to  achieve  compliance  with  all  of 
the  new  requirements  set  forth  in  this 
Guideline  except  for  those  relating  to 
the  National  Environmental  Policy  Act 
(NEPA).  The  new  requirements 
implementing  NEPA  are  effective 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeftey  R.  Hall,  Law  Enforcement 
Program  Manager,  Bureau  of  Justice 
Assistance,  810  Seventh  Street,  NW, 
Washington,  DC  20531.  Telephone: 
(202) 616-3255. 
SUPPLEMENTARY  INFORMATION: 

Scope  of  Program  Announcement 

I.  Introduction:  Program  Purposes  and 

Objectives 

II.  Background  of  the  Prison  Industry 

Enhancement  Certification  Program 
(PIECP) 
a.  The  Legislative  History 

1.  Unregulated  Prison  Labor 

2.  Prisoner  Idleness  and  Prisoners'  Need 
for  Job  Skills  Training 


b.  The  PIECP  Program 

1 .  Current  State  of  the  Program 

2.  Future  Challenges 

c.  Discussion  of  Comments 

c.  1-11  (see  Nos.  pp  821-847) 

III.  Program  Guidance 

a.  PIECP  Purposes 

b.  Definitions 

c.  BJA's  Initial  Considerations  for 
Determining  Propriety  of  Work  Pilot 
Project  Certification 

1.  BJA's  Exercise  of  Discretionary 
Authority  To  Define  and  Certify  50  Work 
Pilot  Projects 

2.  Threshold  Inquiry  for  Determining 
Applicability  of  PIECP  Exception  Status 

d.  Mandatory  Program  Criteria  for  PIECP 
Participation 

1.  Eligibility 

2.  Inmate  Wages 

3.  Non-Inmate  Worker  Displacement 

4.  Benefits 

5.  Deductions 

6.  Voluntary  PIECP  Inmate  Worker 
Participation 

7.  Consultation  With  Organized  Labor 

8.  Consultation  With  Local  I^vate  Industry 

9.  Compliance  With  the  National 
Enviroiunental  Policy  Act  (NEPA) 

IV.  PIECP  Administradon 

a.  Certificate  Holders 

1.  Project  Structxue 

2.  Application  Content 

3.  BJA  Review 

4.  Standard  or  ProvisionaJ  Certification 

5.  Certificate  Holder  Designation  Authority 

6.  Certificate  Holder  Monitoring 
Responsibilities 

b.  Cost  Accounting  Centers'  PIECP 
Exception  Status 

c.  Compliance  Reviews 

1.  Performance  Reports 

2.  On-Site  Monitoring  Reviews 

d.  BJA's  PIECP  Administration 

e.  Exception  Status  Suspension/ 
Termination 

1.  Notice  of  Possible  Compliance  Violation 

2.  Voluntary  Compliance  Agreements 

3.  Failure  To  Achieve  Compliance  and 
Effect  of  Non-Compliance 

4.  PIECP  Exception  Status  Suspension  and 
Termination 

I.  Introduction:  Program  Purposes  and 
Objectives 

The  Prison  Industry  Enhancement 
Certification  Program  (PIECP),  codified 
at  18  U.S.C.  1761(c),  was  first 
authorized  by  the  Justice  System 
Improvement  Act  of  1979,  Pub.  L.  No. 
96-157,  93  Stat.  1215.  The  PIECP  was 
expanded  from  7  to  20  pilot  projects 
under  the  Justice  Assistance  Act  of 
1984,  Pub.  L.  98-473  §609k(a)(l),  98 
Stat.  2077,  2102.  In  1990,  The  Crime 
Control  Act  of  1990,  Public  Law  101- 
647  §  2906, 104  Stat.  4789,4914,  raised 
to  50  the  number  of  PIECP  projects  that 
may  be  excepted  by  the  Bureau  of 
Justice  Assistance  (BJA)  bom  certain 
Federal  restrictions  on  the  marketability 
of  prisoner-made  goods,  including  the 
Ashurst-Sumners  Act  (18  U.S.C. 


1761(a))  and  the  Walsh-Healey  Act  (41 
U.S.C.  35). 

Since  its  inception  in  1979,  the  PIECP 
program  has  certified  38  work  pilot 
projects  throughout  the  coimtry.  Prison 
administrators  find  PIECP  participation 
an  effective  way  to  address  idleness 
among  ever-increasing  prison 
populations  and  as  a  cost-efficient 
method  for  providing  inmates  with 
marketable  job  skills.  Taxpayers  benefit 
because  PIECP  wage  deductions  result 
in  reductions  in  incarceration  costs. 
Inmate  wages  benefit  society,  generally, 
in  that  deducted  amounts  are  authorized 
to  address  victim  compensation,  inmate 
family  support  needs  and  taxes.  Lastly, 
PIECP  industries  obtain  broad  market 
access  for  their  products  because  they 
are  excepted  from  the  Ashurst-Sumners 
Act  prohibition  against  the  interstate 
transport  of  prisoner-made  goods  and 
from  the  Walsh-Healey  Act  prohibition 
against  certain  contract  sales  of 
prisoner-made  goods  to  the  Federal 
government. 

BJA  first  issued  a  Final  Guideline  to 
implement  this  program  on  March  29, 
1985,  50  FR  12661-64.  After  providing 
an  opportunity  for  public  comment  on 
the  revised  Guideline  on  July  7, 1998 
(63  FR  36710-19),  the  agency  now 
publishes  this  Final  Guideline  to  offer 
updated  program  clarification.  In  so 
doing,  the  legislative  underpinnings  of 
relevant  laws  are  examined  and  the 
scope  of  their  applicability  is  defined. 
Compliance  expectations  are  explained 
as  program  guidance.  Refined 
administrative  practices  reflect 
experience  gained  by  BJA  over  the  past 
14  years.  The  background  history, 
guidance  definitions  and  administrative 
requirements  described  in  this 
Guideline  are  specific  only  to  the  PIECP 
and  have  no  bearing  on  or  relationship 
to  the  development,  goals  or 
administrative  practices  of  any  other 
prison  industry  program. 

n.  Background  of  the  Prison  Industry 
Enhancement  Certification  Program 
(PIECP) 

a.  Legislative  History 

-1.  Unregulated  Prison  Labor 

The  19th  Centiuy  evolution  of 
industrial  capitalism  and  private  sector 
use  of  prisoner  labor  spawned  a  number 
of  conditions  that  adversely  affected 
several  major  segments  of  society.  By 
the  turn  of  the  20th  Centiiry,  these 
segments  joined  in  an  organized  appeal 
to  Congress  and  state  legislatures 
nationwide.  They  collectively  asserted 
that  the  production  and  distribution  of 
unregulated  prisoner-made  goods  in 
interstate  commerce  needed  to  be 
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eliminated  or,  at  a  minimum, 
controlled. 

Human  rights  activists  turned  the 
public's  attention  to  poor  prison  work 
conditions  and  iimiate  exploitation. 
Organized  labor  argued  that  the  demand 
for  prisoner-made  products,  anywhere, 
necessarily  displaced  a  possible  demand 
for  the  product  of  free  labor.  Free 
enterprise  manufacturers  at  the  time 
were  disturbed  because  manufacturers 
of  prisoner-made  goods  did  not  bear  the 
burden  of  overhead  costs  borne  by 
private  industry  competitors.  Prisoner- 
made  goods  were  sold  at  below  market 
prices.  The  viability  of  private  industry 
competition  was  thereby  undercut.  In 
December  1924,  Secretary  of  Commerce 
Herbert  Hoover  held  a  conference  on  the 
subject  of  the  "ruinous  and  unfair 
competition  between  prison-made 
products  and  ftee  industry  and  labor." 
70  Cong.  Rec.  S656  (1928). 

Then-Secretary  Hoover  authorized  an 
advisory  committee  to  study  the 
problem.  This  committee  issued  a  report 
to  Congress  in  1928  wherein  Chairman 
of  the  Advisory  Committee  on  Prison 
Industries,  Ardiur  Davenport,  submitted 
the  following  conclusions: 

(1)  Certain  major  factors  in  the  normal 
cost  of  production  which  must  be  met 
by  all  manufacturers  are  entirely 
absent  in  the  case  of  prison  industries. 
If  anything  approaching  normal 
efficiencies  of  operation  can  be 
attained  with  the  use  of  prison 
facilities  and  labor,  the  total  costs  of 
production  are  .  .  .  below  those  of  the 
manufacturer  who  must  meet  large 
overhead  expenses  as  well  as  employ 
free  labor. 

(2)  It  is  the  universal  belief  that 
prisoners  should  be  usefully  occupied 
whether  as  a  part  of  their  punishment 
or  as  a  means  of  rehabilitation  by 
teaching  them  the  habits  of  industry. 
To  this  end  nearly  every  State  .  .  . 
provid[esl  productive  work  for  their 
prisoners .  .  . 

(3)  The  volume  of  goods  produced  by 
prison  labor  is  already  very  large  in 
some  lines,  but  as  more  prisoners  are 
put  to  work,  and  the  industries  become 
more  efficient,  the  output  of  our  prisons 
will  be  greatly  increased. 

(4)  The  effect  of  placing  on  the  open 
market  a  volume  of  goods  which  have 
been  produced  below  normal  costs,  is  to 
lower  prices  and  disorganize  the  market 
*  *  *  The  increase  in  prison 
production  which  is  predicted  will 
exaggerate  this  evil  and  make  it  difficult 
if  not  impossible  for  manufacturers 
employing  free  labor  to  exist  in  trade 
where  the  prison  output  becomes  heavy. 

(5)  The  solution  of  this  problem,  if 
prison  production  is  to  continue  *  *  * 


would  seem  to  be  the  elimination,  in 
one  way  or  another,  of  the  direct  price 
competition  of  the  prison  products  with 
so  called  "free  products"*   *   *.  70 
Cong.  Rec.  S656  (1928). 

In  closing.  Chairman  Davenport  urged 
that  solutions  be  found,  "[ojtherwise 
either  prison  industries  must  cease  and 
prisoners  kept  in  idleness  or  the 
manufacture  of  products  competing 
with  prison  output  will  become 
impossible.  Either  of  these 
developments  would  be  disastrous 
*  *  *."  See  S.  Rep.  No.  344.  70th  Cong., 
1st  Sess.,  re-printed,  Cong.  Rec.  S656 
(Dec.  15, 1928),  "Statement  of  Prison 
Labor  Problems  as  Showm  by  Report  of 
Senate  Committee." 

Even  if  a  state  prohibited  its  own 
correctional  institutions  from  producing 
and  marketing  prisoner-made  goods, 
that  same  state  had  no  jurisdiction  to 
control  such  goods  produced  in  other 
states,  transported  in  interstate 
commerce  and  sold  within  its 
boundaries.  As  an  initial  solution  to  this 
problem.  Congress  enacted  the  Hawes- 
Cooper  Act  in  1929,  Pub.  L.  70-669,  45 
Stat.  1084,  recodified  by  Pub.  L.  95-473, 
92  Stat.  1449  (1978)  [formerly  codified 
at  49  U.S.C.  11507,  omitted  in  the 
revision  of  Title  49  by  Pub.  L.  104-88, 
Title  I  §  102(a),  109  Stat.  804  (effective 
January  1, 1996);  See  S.  Rep.  No.  104- 
176].  This  law  divested  prisoner-made 
products  of  their  interstate  character 
upon  their  arrival  in  the  state  of  their 
destination  and  permitted  the  laws  of 
that  state  to  become  operative  with 
respect  to  the  sale  and  distribution  of 
such  products.  It  was  described,  at  the 
time  of  enactment,  as  an  enabling  act 
because  it  did  not  prohibit  the 
transportation  of  prisoner-made  goods 
or  force  the  enactment  of  state 
legislation. 

In  1935,  Congress  enacted  the 
Ashurst-Sumners  Act,  Pub.  L.  74-215, 
49  Stat.  494  (1935),  which  authorized 
Federal  criminal  prosecutions  of 
violations  of  state  laws  enacted 
pursuant  to  the  Hawes-Cooper  Act. 
Subsequent  amendments  to  this  law, 
including  Pub.  L.  76-851,  54  Stat.  1134 
(1940),  strengthened  Federal 
enforcement  authority  by  making  any 
transport  of  prisoner-made  goods  in 
interstate  commerce  a  Federal  criminal 
offense.  As  amended,  18  U.S.C.  1761(a) 
now  provides: 

Whoever  knowingly  transports  in  interstate 
commerce  or  from  any  foreign  country  into 
the  United  States  any  goods,  wares,  or 
merchandise  manufactured,. produced,  or 
mined,  wholly  or  in  part  by  convicts  or 
prisoners,  except  convicts  or  prisoners  on 
parole,  supervised  release,  or  probation,  or  in 
any  penal  or  reformatory  institution,  shall  be 
fined  under  this  title  or  imprisoned  not  more 


than  two  years,  or  both  [herein  referred  to  aS 
the  Ashurst-Sumners  Act). 

Certain  prisoner-made  products  were 
excepted,  by  statute,  from  the  Ashurst- 
Sumners  Act  prohibition,  including 
"agricultural  commodities  or  parts  for 
the  repjiir  of  farm  machinery"  as  well  as 
"commodities  manufactured  in  a 
Federal,  District  of  Columbia  or  State 
institution  for  use  by  the  Federal 
Government,  or  by  the  District  of 
Columbia,  or  by  any  State  or  Political 
subdivision  of  a  State  or  not-for-profit 
organizations."  Title  18  U.S.C.  1761(b). 

The  Walsh-Healey  Act,  49  Stat.  2036 
(1936),  as  amended  in  1979  by  Pub.  L. 
No.  90-351,  §  827(b)  and  codified  at  41 
U.S.C.  35,  also  controls  the  production 
of  prisoner-made  goods.  This  statute 
piohibits  the  use  of  prisoner  labor  to 
fulfill  general  government  contracts 
which  exceed  $10,000.  BJA  certification 
pursuant  to  §  1761(c)  excepts  prisoner- 
made  goods  produced  at  PIECP  work 
pilot  projects  from  the  Walsh-Healey 
Act  contracting  restrictions,  as  well  as 
the  Ashiu-st-Siminers  Act  interstate 
transportation  restrictions. 

2.  Prisoner  Idleness  and  Prisoners'  Need 
for  Job  Skills  Training 

The  PIECP  exception  to  the  Ashurst- 
Sumners  and  the  Walsh-Healey  Act 
restrictions  was  introduced  into  the 
Senate  in  1979  after  the  1978  Pontiac, 
Illinois  prison  riot.  In  the  wake  of  that 
uprising.  Senator  Charles  Percy  (R-IU.) 
stated: 

[LJast  summer  in  Pontiac,  Illinois,  our 
worst  fears  about  the  conditions  in  the 
Nation's  prisons  erupted  into  a  nightmarish 
reality.  The  Pontiac  prison  riot  of  1978  ended 
with  three  guards  dead,  three  others  seriously 
wounded,  and  $4  million  in  property  damage 

*  *  * 

The  shopping  list  of  problems  and 
deficiencies  in  our  prison  system  is  long  and 
well  known.  Overcrowding,  old  and  obsolete 
facilities,  lack  of  training  or  educational 
programs,  crime  within  prison  walls, 
frustration  on  the  part  of  guards  and  inmates 
are  all  a  part  of  the  dreary  picture  *   *   *. 
Recidivism  is  now  a  substantial  element  in 
our  overall  crime  rate,  and  prisons  are  often 
accurately  characterized  as  a  "school  for 
crime,"  rather  than  a  deterrent  to  crime 

*  *   *.  125  Cong.  flee.  811834(1979). 

These  concerns  caused  Congress  to 
take  measures  to  encourage  prison 
industries,  provided  that  they  not 
engage  in  unfair  competition  with 
private  sector  business  and  labor. 
Senator  Percy's  bill,  now  referred  to  as 
the  Prison  Industries  Enhancement  Act, 
Section  827  of  the  Justice  System 
Improvement  Act  of  1979,  Pub.  L.  96- 
l.'i7,  §  827(a),  93  Stat.  1215,  was  enacted 
on  December  27, 1979.  As  amended,  it 
now  offers  50  certified  projects  an 
opportunity  to  participate  in  the 
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interstate  market,  provided  certain 
safeguards  to  free-world  labor  and 
industry,  and  to  prisoner-workers 
themselves,  are  met.  See  The  Crime 
Control  Act  of  1990,  Pub.  L.  101-647, 
§2906.  104  Stat,  at  4914. 

hi  describing  the  piupose  of  his 
introduced  legislation,  Senator  Percy 
explained  (125  Cong.  Rec.  S11834 
^1979)): 

My  amendment  would  do  two  basic  things: 
First,  it  would  authorize  the  (BJA]  to 
encourage  development  of  pilot 
demonstration  projects  for  prison  industry  at 
the  State  level,  involving  private  sector 
industry  *   *   *.  Under  this  approach,  prison 
programs  benefit  from  the  private  business, 
develop  access  to  new  markets,  and  attract 
needed  capital.  The  goal  of  these  pilot 
projects  would  be  to  create  as  realistic  a 
working  environment  as  possible  within  the 
prison  walls,  while  enabling  an  inmate  to 
become  more  self-sufficient  to  the  benefit  of 
himself,  the  prison  system,  and  the  taxpayer. 

Secondly,  my  amendment  creates  a  partial 
exemption  to  two  Federal  laws  which 
severely  restrict  the  ability  of  State  prison 
industries  to  market  their  goods  *  *  *.  When 
these  laws  were  enacted  decades  ago,  they 
represented  significant  reforms  against 
exploitation  of  prison  labor.  Over  the  years, 
however,  they  have  developed  into  heavy- 
handed  roadblocks  to  growth  among  *   *  * 
prison  industry  programs  *  *  *. 

My  amendment  would  provide  limited 
exemptions  to  these  restrictions  where 
inmates  have  been  paid  a  wage  comparable 
to  that  paid  for  similar  work  in  the  private 
sector  in  the  locality  *  *  *. 

The  statutory  exception  that  was 
enacted  to  establish  PIECP  is  codified  at 
la^U.S.C.  1761(c): 

*  *  •  [the  Federal  marketability 
prohibitions]  shall  also  not  apply  to  goods, 
wares,  or  merchandise  manufactiired, 
produced,  or  mined  by  convicts  or  prisoners 
who — 

(1)  Are  participating  in  one  of  not  more 
than  50  non-Federal  prison  work  pilot 
projects  designated  by  the  Director  of  the 
Bureau  of  Justice  Assistance;  •  •  * 

To  become  eligible  for  Biu^au  of 
Justice  Assistance  (BJA)  certification,  an 
applicant  department  of  corrections 
must  comply  with  specified  statutory 
requirements.  It  must  pay  participating 
prisoners  "wages  not  less  than  that  paid 
for  work  of  a  similar  nature  in  the 
locality  in  which  the  work  was 
performed"  and  caimot  take  more  than 
80  percent  in  deductions  from  gross 
wages  for  specified  purposes  including 
taxes,  reasonable  charges  for  room  and 
board,  family  support  and  victims' 
compensation.  18  U.S.C.  1761(c)(2). 

Certain  other  conditions  of 
employment  must  also  be  met.  An 
eligible  applicant  cannot  deprive 
participating  offenders,  solely  because 
of  their  status  as  offenders,  of  the  right 
to  participate  in  benefits  made  available 


by  the  Federal  or  state  government  to 
other  individuals  on  the  basis  of  their 
employment,  such  as  workmen's 
compensation.  Tide  18  U.S.C. 
1761(c)(3).  PIECP  inmates  must  also 
participate  on  a  voluntary  basis  and 
must  have  agreed  to  the  specific 
deductions  made  from  gross  wages 
pursuant  to  18  U.S.C.  1761(c)(2),  and  all 
other  financial  arrangements  resulting 
from  participation  in  such  employment. 
Tide  18  U.S.C.  1761(c)(4). 

The  note  following  18  U.S.C.  1761, 
although  not  codified,  is  public  law  and 
adds  two  additional  PIECP  requirements 
on  certified  prison  industries.  The  note 
requires  participating  prison  industries 
to  constdt  with  local  union 
organizations  prior  to  iiutiating  any 
project  qualifying  for  a  1761(c) 
exemption.  Also,  the  qualifying 
applicant  must  ensure  that  paid  PIECP 
inmate  employment  will  not  restdt  in 
the  "displacement  of  employed  workers, 
or  be  applied  in  skills,  crafts,  or  trades 
in  which  there  is  a  surplus  of  available 
gainful  labor  in  the  locality,  or  impair 
existing  contracts  for  services."  The 
Justice  System  Improvement  Act  of  1979 
added  these  provisions  which  became 
§  827(c)  of  the  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  1968.  See  Pub. 
L.  96-157,  93  Stat.  1215,  reprinted  in 
1979  U.S.C.C.A.N.  2471.  In  1984. 
§  827(c)  was  redesignated  §  819  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  as  amended.  See  Pub.  L. 
98-473.  98  Stat.  2093. 

If  all  eligibility  requirements  are  met 
and  an  applicant  acquires  BJA 
certification,  the  agency  is  thereafter 
authorized  to  operate  irrespective  of 
Federal  prohibitions  on  the  marketing  of 
state  prisoner-made  goods.  Conversely, 
non-compliance  with  these  statutory 
eligibility  requirements  could  expose  an 
industry  to  criminal  prosecution  imder 
the  Ashurst-Simmers  Act.  Title  18 
U.S.C.  1761(a). 

b.  The  PIECP  Pro-am 

1.  Current  State  of  the  Program 

Currently,  38  departments  of 
correction  or  lunbrella  authorities  are 
PIECP  Certificate  Holders.  Under  the 
Justice  System  Improvement  Act  of 
1979,  Arizona,  California,  Idaho, 
Kansas,  Minnesota,  Nevada  and  Utah 
were  certified.  In  1984,  under  the  Justice 
Assistance  Act  of  1984, 13  prisons  work 
pilot  projects  were  certified  in:  Alaska, 
Belnap  County  (NH),  Connecticut.  Iowa, 
Maine,  Missouri,  Nebraska,  New 
Mexico,  Oklahoma,  Oregon,  South 
Carolina,  Strafford  Coimty  (NH)  and 
Washington  State.  Under  the  Crime 
Control  Act  of  1990,  the  following 
additional  departments  of  correction 


were  certified:  Colorado.  Delaware. 
Florida,  Hawaii.  Indiana.  Loiusiana. 
Maryland,  Montana,  North  Carolina. 
Ohio.  Red  River  County  (TX).  Soutii 
Dakota,  Tennessee,  Texas,  the  Texas 
Youth  Commission,  Vermont,  Virginia. 
Washington  State  Jail  Industries  Board 
and  Wisconsin. 

About  145  private  sector  businesses 
now  work  in  partnership  with  PIECP 
certified  projects  to  employ  about  2,800 
inmates.  Either  the  department  of 
corrections  or  the  private  sector 
enterprise  retains  project  authority  to 
direct  and  control  iimiate  labor, 
depending  on  the  management  model 
used.  Project  implementation  has 
resulted  in  the  production  of  myriad 
products  including  such  items  as 
fumiture,  sheet  metal,  video  equipment, 
clothing,  food  products,  office  products, 
mattresses,  draperies,  crutches  and  road 
signs.  In  addition,  although  service 
industries  were  not  a  threat  to  the 
private  sector  in  1935  and  thus,  were 
not  included  within  the  scope  of  the 
Ashurst-Simmers  prohibition,  a  nimiber 
of  service  industries  have  elected  to 
comply  with  the  PIECP  requirements. 

Between  January  1979  and  September 
1998,  PIECP  projects  generated 
approximately  $113.7  million  in  gross 
inmate  wages.  Nearly  half  of  this 
amount  was  diverted  to  non-inmate 
recipients:  $8.9  million  was  deducted 
for  victims  of  crime,  $25.7  million  was 
deducted  for  room  and  board  payments. 
$5.8  million  was  deducted  for  family 
support  and  about  $13.7  million  was 
withheld  in  local,  State  and  Federal 
taxes. 

BJA  monitors  the  performance  of 
PIECP  work  pilot  projects  to  ensure  that 
they  operate  in  full  compliance  with  all 
legislative  and  administrative  program 
requirements.  Under  a  grant  to  the 
Correctional  Indiistries  Association 
(CIA),  prison  industry  and  other 
professionals  conduct  regular,  on-site 
reviews  of  all  PIECP  projects.  BJA 
responds  to  matters  involving  possible 
non-compliance  by  taking  appropriate 
remedial  action  such  as  providing 
technical  assistance  or  proposing  a 
corrective  action  plan. 

2.  Future  Challenges 

PIECP  is  used  nationwide  as  a  cost- 
efficient  way  to  provide  iimiates  with 
work  experience  and  training  in 
marketable  job  skills,  as  well  as  to 
reduce  idleness  among  growing  prison 
populations. 

Over  time,  the  limit  on  the  authorized 
number  of  pilot  projects  has  been  raised 
to  meet  the  demands  of  interested 
applicants.  When  Congress  last 
increased  the  project  ceiling  to  50,  the 
House  took  into  consideration  a  waiting 
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list  of  states  and  counties  that  had 
wanted  to  participate  and  noted  that 
"the  demand  for  certification  by  state 
and  local  governments  indicates  a  need 
for  this  amendment  which  will  enable 
the  program  to  expand  and  other 
jiuisdictions  to  apply."  H.R:  (I),  101st 
Cong.  202  (1990). 

BJA  administers  PIEC3»  with  the 
objective  of  making  participation 
available  to  as  many  quediiied 
applicants  as  possible,  within  limits 
imposed  by  the  statutory'  ceiling.  This 
Guideline  provides  projects  with  clarity 
as  to  Federal  participation  requirements, 
as  well  as  programmatic  flexibility  to 
allow  for  PTECT  Project  growth  in  ways 
that  respond  to  local  needs.  The  Federal 
requirements  are  intended  to  ensure  that 
the  interests  of  local  business  and 
organized  labor  are  protected.  In  this 
way,  BJA's  administrative  practices 
address  concerns  reflected  in  the 
legislative  history  pre-dating  the  onset 
of  Federal  regulation  of  prisoner-made 
goods. 

Finally,  this  revised  Guideline 
addresses  novel  issues  presented  by 
new  PIECP  participants,  the  private 
sector  prisons.  These  entities  are  unique 
in  that  they  render  an  essential  service 
traditionally  undertaken  by  public 
agencies  and  they  do  so  for  profit.  Thus, 
BJA  has  altered  some  PIECP  program 
requirements  to  insure  program 
implementation  remains  consistent  with 
Congressional  intent.  Congress  enacted 
PIECP  to  introduce  public  departments 
of  correction  to  private  sector  profit- 
making  enterprises.  Therefore,  private 
prisons  are  invited  to  participate  in 
PIECP  only  as  Cost  Accoxmting  Centers 
(CACs)  designated  under  the  authority 
of  departments  of  correction. 

c.  Discussion  of  Comments 

BJA  published  a  proposed  Guideline 
in  the  Federal  Register  on  July  7, 1998 
for  public  comment.  Written  comments 
from  public  and  private  organizations 
were  received.  All  comments  have  been 
considered  by  the  BJA  in  this 
publication.  This  Guideline  is  final.  The 
following  is  a  summary  of  substantive 
comments  and  BJA's  response. 

1.  Background  on  PIECP 

Comment:  BJA  should  retain  the 
legislative  history  and  background 
section.  It  is  informative  and  useful. 

BJA  should  explain  that  the 
background  section  does  not  accurately 
describe  present  day  political,  social  or 
economic  concerns  regarding  the 
implementation  of  prison  industry 
programs. 

Response:  BJA  provides  the 
backgroimd  and  legislative  history 
section  to  illustrate  social,  political  and 


economic  concerns  that  were 
predominant  prior  to  1940,  before  the 
Federal  government  first  began 
regulating,  as  a  criminal  matter,  the 
interstate  transport  of  prisoner-made 
goods,  as  well  as  such  concerns  as  they 
existed  prior  to  the  1979  enactment  of 
the  PIECP  exception  to  18  U.S.C. 
1761(a).  BJA  provides  this  background 
to  inform  PIECP  Cost  Accounting 
Centers  about  Congress'  intent  when 
developing  the  program's  statutory 
requirements  and  exception  authority. 
Accordingly,  no  substantive  change 
was  made  in  the  backgroimd  section  of 
the  Gviideline. 

2.  Program  Purposes 

Comment:  BJA  should  modify  its 
program  purposes  to  add,  as  a  purpose, 
introducing  government  to  private 
sector  profit-making  enterprises.  More 
specifically,  BJA  should  endorse  private 
sector  prison  options  as  a  specific  way 
to  introduce  state  and  local  government 
agencies  to  private  sector  profit-making 
enterprises. 

Response:  Consistent  with  the 
legislative  history  of  the  PIECP,  BJA 
exercises  its  administrative  authority 
only  to  endorse  PIECP  as  a  cost-efficient 
means  to  address  irmiate  idleness  and  to 
provide  inmates  with  work  experience 
and  training  in  marketable  job  skills. 
Whether  private  sector  partaerships  or 
private  prison  contracts  are  suitable 
prison  industry  options  for  any  given 
jurisdiction,  is  a  state  and  or  local 
matter  for  determination.  State  and  local 
interests  are  uniquely  poised  to  identify 
appropriate  private  sector  profit-making 
enterprises,  if  any,  to  partner  with 
prison  industries.  Thus,  as  a  Federal 
agency,  BJA  is  not  prepared  to  adopt 
such  a  program  purpose. 

Accordingly,  no  change  was  made  in 
the  program  purposes  provision  of  the 
Guideline. 

3.  Definitions 

Comment:  BJA  should  modify  the 
definitions  so  that  references  to 
departments  of  corrections  include 
public  or  not-for-profit  agencies 
sanctioned  imder  state  law  to 
administer  the  Prison  Industry 
Enhancement  Certification  Program. 

BJA  should  add  a  definition  of  "chief 
state  correctional  officer,"  as  the  term  is 
used  in  reference  to  the  room  and  board 
deduction,  so  that  it  encompasses 
umbrella  authorities  where  such  models 
have  been  certified  by  BJA  as  prison 
work  pilot  projects. 

Witn  respect  to  the  minimum  wage 
definition,  BJA  should  state  that  this 
PIECP  program  wage  threshold  is  in  no 
way  intended,  in  and  of  itself,  to  ascribe 
to  inmate  workers  "employee"  status  for 


purposes  of  other  state  and  Federal 
laws. 

BJA  should  re-define  the  locality 
defiinition.  The  proposed  definition, 
which  defers  to  state  agencies  for  the 
making  of  such  determinations,  is  too 
vague  and  subjective. 

Response:  BJA  concurs  with  a  number 
of  recommendations  to  enhance  the 
clarity  of  terms  used  in  the  Guideline. 
A  definition  for  the  term  "departments 
of  correction"  is  incorporated  to  clarify 
that  state  and  local  government 
agencies,  and  the  instrumentalities 
thereof,  including  not-for-profit  entities 
sanctioned  imder  state  law  to 
administer  PIECP,  are  eligible  as 
potential  PIECP  Certificate  Holders.  A 
definition  of  the  term  "chief  state 
correctional  officer"  is  added  to 
enhance  guidance  with  respect  to  model 
specific  implementation  of  the  room 
and  board  deduction.  Also,  the  scope  of 
the  minimvun  wage  definition  is  more 
specifically  defined  in  relation  to  PIECP 
purposes  and  the  operation  of  other 
laws. 

The  locality  definition  has 
implications  both  with  respect  to  the 
inmate  wage  requirement  and  the 
prohibition  against  private  sector 
employee  displacement.  BJA  directs  all 
Cost  Accounting  Centers  to  obtain  non- 
displacement  projections  and  prevailing 
wage  determinations  &t>m  their 
appropriate  state  agencies  and,  in  so 
doing,  extends  to  the  states  an 
opportunity  to  locally  influence 
implementation  of  the  Federally 
auUiorized  PIECP  Project.  BJA  expects 
that  by  extending  this  opportunity,  the 
states  will  exercise  their  authority  so  as 
to  protect  the  interests  of  local  labor 
groups  and  private  sector  competition. 
This  approach  was  adopted  to  vest  state 
agencies  with  authority  and  flexibility 
to  respond  to  ujuquely  local  economic 
trends  and  conditions.  Accordingly,  no 
change  to  the  locality  definition  was 
made. 

4.  Eligibility 

Comment:  BJA  should  allow  private 
prisons  to  independently  qualify  as 
Certificate  Holders.  Alternatively, 
restrictions  affecting  the  designation  of 
private  prison  industries,  as  Cost 
Accounting  Centers  (CAC),  should  be 
eased. 

Umbrella  authorities  should  not  be 
allowed  to  qualify  as  eligible  Certificate 
Holders.  The  certification  of  imibrella 
authorities  circumvents  the  50  project 
limit  imposed  on  the  program  by 
Congress. 

flesponse;  Title  18  U.S.C.  1761(c)(1) 
authorizes  BJA  to  exercise  broad 
discretion  in  certifying  PIECP  prison 
work  pilot  projects.  Two  significant 
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considerations,  however,  weigh  in  favor 
of  limiting  Certificate  Holder  eligibility' 
only  to  departments  of  correction  and 
not  private  prisons.  First,  the  legislative 
history  of  the  PIECP  reflects  Congress' 
desire  to  craft  an  inmate  work  vehicle  to 
advance  state  and  local  government 
interests,  and  specifically  their  need  to 
gainfully  occupy  growing  prison 
populations  in  marketable  job  skills. 
Second,  as  PIECP  implementation  could 
impact  state  and  local  private  sector 
interests,  BJA  believes  that  the 
protection  of  those  interests  would  be 
best  served  by  reserving  certification  for 
those  agencies  which,  by  their  very 
nature,  are  accountable  to  the  public. 

BJA  will  not  authorize  any  PIECP 
certified  project  to  designate  CACs 
outside  of  its  jurisdictional  boundaries 
because  the  Bureau  defers  to  individual 
state  legislatures  for  determinations  as 
to  whether  PIECP  should  be  authorized 
within  their  jurisdictions.  If  a  state 
legislature  decides  not  to  authorize 
PIECP  implementation  in  public 
facilities,  private  facilities  ought  not  be 
authorized  to  implement  PIECP,  in  that 
same  state,  through  a  designation 
authorized  by  a  Certificate  Holder 
located  in  another  state.  BJA,  however, 
incorporates  amendments  to  the  Final 
Guideline  to  allow  any  given  state 
Certificate  Holder  to  designate  CACs 
within  private  prisons  operating  within 
that  same  state,  even  in  the  absence  of 
a  contract  for  incarceration  services 
between  that  state  and  the  private 
prison  seeking  to  participate  in  PIECP. 
The  BJA  form  used  to  accomplish  the 
designation  of  a  CAC  within  a  private 
prison  mi  st  reflect  express  approval  of 
the  designation  by  the  Chief  State 
Correctional  Officer  for  the  state  in 
which  the  private  prison  CAC  is  located. 
See  Section  IV.(a}(5),  infra. 

CACs  designated  within  private 
prisons  must  also  retain  on-file 
documentation  reflecting  approval  of 
PIECP  inmate  worker  participation  by 
the  state  and  local  jurisdictions  in 
which  the  PIECP  inmate  workers  were 
convicted.  In  order  to  issue  such 
approvals,  the  remanding  state  and  local 
jurisdictions  must  also  hold  PIECP 
certificates.  This  requirement  insures 
continuity  of  the  necessary  PIECP 
project  authorization  vis-a-vis  the  PIECP 
inmate  workers,  and  is  responsive  to  the 
statutory  project  ceiling  number. 

If  inmate  workers  could  not 
participate  in  PIECP  within  the 
boundaries  of  the  state  and  local 
jurisdictions  in  which  they  were 
convicted,  they  should  not  be  allowed 
to  participate  in  PIECP  in  another  state 
or  local  jurisdiction  through  an 
agreement  for  private  prison 
incarceration  services.  Alternatively 


stated,  state  and  local  jurisdictions 
cannot  be  allowed  to  participate  in 
PIECP  indirectly  through  a  contract  with 
a  private  prison  that  has  a  PIECP- 
designated  CAC,  if  they  choose  not  to 
participate  in  PIECP  directly,  i.e.,  had 
they  incarcerated  their  inmates  within 
their  own  state  and  local  jurisdictional 
boundaries. 

Title  18  U.S.C.  1761(c)  offers  BJA 
broad  discretion  with  respect  to 
defining  a  prison  work  pilot  project  for 
PIECP  eligibility  purposes.  Umbrella 
authorities  may  represent  a  mix  of 
agency  members  such  as  state  and  local 
departments  of  correction,  and  youth 
authorities.  Any  of  these  agency 
members  may,  through  their  respective 
umbrella  authorities,  designate  CACs 
within  themselves  or  private  prisons 
located  in  their  jurisdictional  areas.  In 
order  to  qualify  for  PIECP  certification, 
umbrella  authorities  must  be  able  to 
assure  BJA  that  a  central  administration 
of  the  CACs  can  be  accomplished  to 
insure  project-wide  compliance  with  the 
guideline  and  the  statute  as  well  as 
responsible  exercises  of  designation/ 
undesignation  authority.  Since  the 
inception  of  PIECP  in  1980,  BJA  has 
certified  several  umbrella  authorities. 
During  that  same  period  of  time. 
Congress  was  advised  of  such  projects 
and  consistentiy  increased  the  project 
ceiling.  BJA  interprets  such  action  as 
tacit  approval  of  BJA's  certification  of 
umbrella  authority  models. 

Accordingly,  changes  are  made  in  the 
eligibility  provisions  to  ease  restrictions 
on  Certificate  Holder  designation  of 
CACs  within  private  prisons  located 
within  the  Certificate  Holder's 
jurisdiction.  Private  prisons  are 
ineligible  as  independent  PIECP 
Certificate  Holders. 

5.  Inmate  Wages 

Comment:  Authors  of  two  comments 
claim  that  PIECP  wage  rates  do  not 
equal  labor  costs:  BJA  should  allow  Cost 
Accounting  Centers  (CACs)  to  make 
adjustments  in  prevailing  wage  rates  to 
address  the  hidden,  unusual  costs  of 
doing  business  in  a  prison  environment 
such  as  the  cost  of  transportation  to 
rural  areas,  reduced  production  levels 
due  to  rapid  turnover,  and  added 
expenses  of  worker  training  and  start- 
up. Because  these  cost  variables  are 
significant  and  inherent  in  doing 
business  within  prisons,  the  PIECP  wage 
requirement  is  not  necessary  to  "level 
the  playing  field"  with  private  sector 
competition. 

From  the  perspective  of  one  organized 
labor  group,  the  proposed  Guideline  is 
an  improvement  over  the  1985  PIECP 
guideline.  BJA,  however,  is  urged  not 
only  to  encourage,  but  to  require  CACs 


to  implement  salary  wage  plans  based 
on  worker  competency  and  seniority. 

Regarding  the  wage  self-determination 
option,  in  the  proposed  guideline,  the 
following  diverse  comments  were 
received:  this  option  is  an  improvement 
in  that  it  allows  for  CAC 
implementation  in  instances  where  state 
agencies  are  non-responsive  to  requests 
for  prevailing  wage  determinations;  this 
option  imposes  too  great  of  an 
administrative  burden  on  CACs;  this 
option  provides  participants  with  an 
opportunity  to  avoid  obtaining  state 
agency  wage  determinations. 

In  instances  where  a  private  sector 
partner  has  both  a  non-inmate  operation 
and  a  PIECP  CAC  in  the  same  locality, 
the  partner  should  be  permitted  to 
bypass  a  state  agency's  wage 
determination  and  use  relevant  non- 
inmate  wage  scales  with  respect  to 
PIECP  inmate  workers  perfonning  the 
same  job  function. 

BJA  should  clarify  the  meaning  of  the 
term  of  "notable  tasks,"  as  it  is  used  in 
the  Guideline  with  respect  to 
identifying  which  inmate  workers 
should  be  paid  a  PIECP  wage. 

flesponse;  Tide  18  U.S.C.  1761(c)(1) 
expressly  states  that  PIECP  wages  must 
be  paid  at  a  rate  which  "is  not  less  than 
that  paid  for  work  of  a  dimilar  nature  in 
the  locality  in  which  the  work  is 
performed."  PIECP  wage  determinations 
must  be  based  only  on  comparable  non- 
inmate  worker  wages  for  performing 
work  of  a  similar  nature.  Gross  wages 
earned  by  PIECP  inmate  workers  may  be 
reduced  only  through  an  application  of 
the  foiu-  authorized  wage  deductions 
specified  in  18  U.S.C.  1761(c)(2).  Thus, 
the  plain  language  of  the  PIECP 
exception  statute  provides  BJA  with  no 
authority  to  allow  wage  deductions  in 
addition  to  those  set  forth  in  18  U.S.C. 
1761(c)(2)  and  for  the  purpose  of 
addressing  the  unusual  costs  of  doing 
business  in  a  prison  environment, 
however  meritorious  such  proposed 
adjustments  might  be. 

The  language  of  18  U.S.C.  1761(c)(3) 
requires  PIECP  projects  to  pay  wages 
based  only  on  private  sector  wage 
amounts  for  performing  similar  work 
and  it  does  not,  as  a  matter  of  law, 
require  the  implementation  of  salary 
plans.  BJA  added  this  policy-based 
encouragement  to  advance  program 
objectives. 

"The  self-determination  option,  as 
reflected  in  the  proposed  guideline,  was 
presented  to  address  a  recurring 
challenge  confronting  many  PIECP  Cost 
Accoimting  Centers  (CACs).  On 
occasion  and  through  no  fault  of  their 
own,  CACs  are  unable  to  obtain  timely, 
state  agency  responses  to  requests  for 
wage  determinations.  The  self- 
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detennination  option,  which  is  available 
only  when  state  non-responsiveness 
occurs,  assists  CACs  to  achieve 
compliance  without  relying  on  a 
detennination  by  a  third  party.  The 
method  presented  reqiiires  only  the 
minimum  amount  of  data  collection  and 
analysis  necessary  to  yield  a  defensible, 
rationally-based  wage  determination. 
Availability  of  the  self-determination 
option  prevents  CACs  from  paying  a 
Federal  minimxmi  wage — ^the  lowest 
possible  PIECP  wage,  indefinitely,  when 
payment  of  such  a  wage  rate  is 
unwarranted  and  the  state  remains  non- 
responsive  to  wage  determinations 
requests. 

To  ease  the  impact  of  PIECP 
implementation  on  any  given  locality's 
ecomony  and  labor  force,  BJA  reserves 
two  opportimities  for  states  to  affect  the 
implementation  of  the  Federal  PIECP 
program  within  state  boxmdaries.  The 
requirement  that  proposed  CACs  must 
obtain  wage  rates  from  the  relevant  state 
agencies,  is  one  of  those  opportimities. 
BJA  reserves  this  opportunity  for  state 
participation  in  the  program,  without 
exception,  to  insiire  CACs  respond  to 
relevant,  locally-based  input  from  an 
objective  somt;e. 

BJA  introduces  the  Guideline  concept 
of  "notable  tasks"  as  a  way  to  assist 
CACs  in  identifying  inmate  workers  to 
whom  a  PIECP  prevailing  wage  should 
be  paid.  Questions  arise  as  to  whether 
inmates  performing  support  functions, 
such  as  janitorial  and  maintenance 
services,  necessary  to  CAC  operations 
must  be  paid  a  PIECP  wage.  A  more 
specific  definition,  in  this  regard,  is  not 
possible  without  compromising 
flexibility  in  the  application.  The 
Guideline  offers  specific  administrative 
direction  by  identifying  relevant 
considerations  for  determining  whether 
a  given  task  is  "notable." 

Accordingly,  no  change  was  made  in 
the  wage  payment  provisions  of  the 
Guideline. 

6.  Non-Inmate  Worker  Displacement 

Commenl:  One  representative  from 
organized  labor  claimed  that  prisoner 
labor  should  never  be  allowed  to 
compete  with  free-world  labor  because 
it  undermines  the  private  sector  labor 
force  and  inmate  rehabilitation.  Another 
representative  of  organized  labor 
generally  endorsed  the  Giudeline  and 
the  revised  non-inmate  worker 
displacement  requirement,  stating  that  it 
is  an  improvement  over  that  which  was 
issued  in  1985. 

The  presimiption  of  non-compliance, 
applicable  when  a  private  sector  partner 
employs  non-inmate  and  inmate 
workers  in  the  same  locality,  is  too 


vague  and  too  restrictive  on  private 
sector  partners. 

The  general  language  of  this 
requirement  makes  it  difficult  to 
measure  displacement  in  instances 
where  other  non-employee,  non-iimaate 
workers  perform  siniilar  jobs  or  skills  in 
the  same  locality.  Any  PIECP  operation 
is  likely  to  affiect  the  private  sector 
marketplace  and,  consequently,  private 
sector  jobs.  The  requirement  ou^t  not 
be  construed  in  such  a  way  so  as  to 
prohibit  PIECP  companies  from 
engaging  in  normal  business  operations 
sudi  as  bidding  for  contracts  on  the 
open  market  after  they  have  been 
designated  as  participating  in  a  PIECP 
project.  Also,  BJA  should  not  impede  or 
discourage  successful  PIECP  operations, 
already  designated,  from  continuing 
operations  even  when  there  is  a 
subsequent  general  downturn  in  the 
economy  and,  arguably,  de  facto 
displacement  of  non-iiunate  workers 
performing  similar  work  in  the  locality. 

TTiis  requirement  is  too  restrictive  in 
that  it  prohibits  PIECP  partners  from 
outsourcing  entry  level  jobs  and 
redirecting  their  current  private  sector 
workforce  toward  higher  skill  level  jobs. 

The  Guideline  encourages  potential 
Cost  Accoimting  Centers  to  develop  new 
jobs  in  a  locality;  this  should  not  be 
implemented  so  as  to  adversely  affect  a 
CAC  which  decides  not  to  follow  the 
encouragement. 

Response:  Congress  directs  BJA  to 
implement  the  PffiCP  program,  a  prison 
industry  program  that  places  prison 
made  goods  in  competition  with  the 
private  sector.  BJA  has  no  discretion  to 
exercise  in  determining  whether  or  not 
to  implement  this  program. 

One  BJA  purpose  in  revising  the 
Guideline  is  to  improve  the  program's 
responsiveness  to  organized  labor's 
concerns.  The  agency  is  pleased  that  a 
segment  of  the  labor  community  views 
its  interests  as  better  served  through  the 
re-issuance  of  the  PIECP  Guideline. 

BJA  acknowledges  that  implementing 
the  non-inmate  worker  displacem^t 
prohibition  may  appear  to  work  at  cross 
purposes  with  encouraging  the 
commercial  success  of  PIECP  Cost 
Accounting  Centers  (CACs).  The  agency 
must  respond  to  a  broad  statutory 
mandate  to  insure  that  PIECP  does  not 
impair  or  displace  private  sector 
workers  and  is  not  applied  in  skills  in 
which  there  is  a  surplus  of  available 
gainful  labor.  However,  BJA  cannot 
accomplish  PIECP  implementation  if 
CACs  are  prevented  from  attaining 
commercial  success  by  engaging  in 
typical  competitive  market  practices.  To 
address  this  concern,  the  guidance 
language  is  modified  to  reflect  BJA's 
expectation  that  PIECP  CACs  will 


engage  in  typical  business  operations, 
such  as  bidding  for  contracts  on  the 
open  market  after  project  initiation. 

While  compliance  is  a  continuing 
CAC  responsibility,  a  violation  of  the 
non-displacement  requirement  is  more 
likely  to  occur  and  is  more  discemable 
just  prior  to  and  immediately  following 
CAC  implementation  than  thereafter. 
For  this  reason,  BJA  will  scrutinize  CAC 
compliance  with  this  provision  just 
prior  to  and  within  one  year  following 
CAC  implementation. 

The  agency  devised  a  presumption  of 
displacement  which  may  be  applicable 
in  instances  where  a  private  sector 
partner  retains  non-inmate  workers  in 
die  same  locality.  This  presumption  is 
modified  in  this  Final  Guideline  to 
provide  partners  with  a  degree  of 
flexibility  to  reallocate  resources  to  their 
optimum  use.  Specifically,  the 
presumption  may  be  overcome  if  the 
private  sector  partner  can  demonstrate 
that  non-inmate  workers  have  been 
retained  by  the  private  sector  partner  in 
jobs  at  pay  rates  equal  to  or  greater  than 
that  received  in  the  previous  position, 
that  non-inmate  employees  have  been 
provided  an  adequate  opportimity  for 
effective  training  in  any  new  job  skills 
and  that  the  subject  non-inmate 
employees  are  being  retained  by  the 
private  sector  partner  imder  reasonably 
similar  or  improved  employment 
conditions. 

BJA  policy  encouragement  regarding 
the  creation  of  new  PIECP  jobs  is  not  a 
mandate.  CACs  which  do  not  bring  new 
jobs  to  their  localities  will  not  be 
penalized.  For  obvious  reasons, 
however,  CACs  generating  new  jobs  are 
easier  for  BJA  to  evaluate  and  are  less 
likely  to  be  the  subject  of  local  criticism. 
Accordingly,  changes  are  made  in  the 
non-inmate  worker  displacement 
provision  to  clarify  the  scope  of  the 
prohibition  and  to  not  unduly  impede 
business  decisions  that  lend  themselves 
to  effective  commercial  management 
and  success  of  PIECP  Cost  Accounting 
Centers. 

7.  Benefits  Requirement 

Comment:  A  resolution  of 
inconsistent  Social  Seciuity 
requirements  imposed  on  PIECP  models 
should  be  accomplished  at  the  Federal 
level  between  BJA,  the  Social  Security 
Administration  and  the  Internal 
Revenue  Service.  The  disparate 
treatment  of  customer  and  employe 
models  is  arbitrary.  Both  models  shoidd 
be  treated  the  same  way  for  purposes  of 
requiring  projects  to  provide  inmates 
with  Social  Security  coverage. 

BJA  should  clarify  its  position  with 
respect  to  imposing  the  Federal 
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Unemployment  Tax  Act  on  PIECP 
models  as  a  benefits  requirement. 

Response:  The  benefits  requirement, 
as  outlined  in  the  proposed  Guideline, 
elicited  the  greatest  number  of 
comments.  Several  Federal  laws  apply 
to  wages  earned  by  inmates  in  penal 
institutions.  BJA,  therefore,  sought  a 
Guideline  review  from  both  the  Social 
Security  Administration  (SSA)  and  the 
Internal  Revenue  Service  (IRS)  to 
ascertain  whether  the  PIECP  benefits 
requirement,  as  proposed,  was 
consistent  with  comparable  laws 
administered  by  those  Federal  agencies. 

Both  the  IRS  and  the  SSA  concluded 
that  BJA's  benefits  requirement"  is 
consistent  with  comparable  laws  set 
forth  in  the  Social  Security  Act,  42 
U.S.C.  410(a)(7)  and  418(c)(6)(B),  and 
the  Internal  Revenue  Code.  Services 
performed  in  an  institution  by  an 
inmate  in  the  employ  of  a  State,  a 
political  subdivision,  or  a  wholly- 
owned  instnmientality  are  excepted 
from  Social  Security  employment  by  26 
U.S.C.  3121(b)(7).  Section 
3121(u){2)(B)(ii)(n)  also  provides  that 
such  services  are  not  subject  to  the 
Medicare  tax. 

In  contrast  to  those  inmate  services 
performed  in  the  employ  of  a  state  or 
governmental  entity,  there  is  no  IRS  or 
SSA  exception  for  services  of  inmates 
performing  services  in  the  employ  of  a 
non-governmental  entity  (for  example,  a 
private  corporation  operating  a  prison  or 
a  private  corporation  operating  under 
the  PIECP  employer  model).  PIECP 
Employer  models  must  generally 
provide  inmates  with  Social  Security 
coverage. 

BJA  retains  the  customer  and 
employer  models  to  implement  the 
PIECP  benefits  provision,  18  U.S.C. 
1761(c)(3),  in  a  manner  consistent  with 
other  Federal  laws  addressing  inmate 
wages.  Specifically,  the  models  are 
necessary  in  order  to  accord  states  and 
other  govenmiental  entities  the  Socid 
Security  employment  or  coverage 
exception  status,  as  recognized  by  the 
IRS  and  the  SSA.  BJA  will  monitor  and 
evaluate  Cost  Accounting  Centers 
(CACs)  in  accordance  with  the  guidance 
set  forth  in  this  Guideline,  but  will  defer 
to  the  expertise  of  both  the  IRS  and  SSA 
should  either  of  those  agencies  reach 
another  conclusion  with  respect  to  the 
appropriate  benefits  treatment  of  inmate 
wages  earned  at  any  given  CAC. 

In  the  case  of  services  performed  by 
PIECP  inmates,  regardless  of  whether 
services  are  being  performed  under  the 
customer  or  employer  model.  Federal 
Unemplojmient  Tax  Act  taxes  do  not 
apply  to  such  services.  See  Section  26 
U.S.C.  3306(c)(21)  which  excepts  from 
employment  "service  performed  by  a 


person  committed  to  a  penal 
institution." 

Accordingly,  no  changes  are  made  in 
the  benefits  requirement  of  the 
Guideline. 

8.  Deductions 

Comment:  BJA  ought  to  expressly 
authorize  the  use  of  room  and  board 
deduction  funds  for  the  purpose  of 
lowering  costs  otherwise  incurred  to 
maintain  and  operate  a  PIECP  program. 

The  term  "Chief  State  Correction 
Officer"  should  be  amended  to  also 
include  "responsible  umbrella 
authorities." 

Private  prisons  managing  PIECP  Cost 
Accounting  Centers  (CACs)  should  be 
required  to  demonstrate  that  any  benefit 
derived  through  the  taking  of  room  and 
board  deductions  is  passed  on  to  states 
which  provide  public  funds  to  cover 
such  costs. 

The  authorized  deduction  for  victims 
compensation  ought  to  be  made 
available  to  address  a  PIECP  inmate's 
legal  obligations  to  pay  victim 
restitution. 

Response:  Consistent  with  the 
statutory  mandate  addressing  the  room 
and  board  deduction,  BJA  defers  to  state 
determinations — as  reflected  in 
regidations  issued  by  Chief  State 
Correctional  Officers — with  respect  to 
determining  the  amounts  of  such 
deductions  as  well  as  identifying  the 
specific  needs  to  which  such  deducted 
amounts  may  be  directed.  BJA  has 
authority  to  review  room  and  board 
deductions  to  insure  the  amounts 
deducted  are  reasonable  and  are  used  to 
defray  the  costs  of  inmate  incarceration. 
Specific  amount  determinations  and 
budget  line  item  uses  are  issues  more 
appropriately  determined  at  the  state 
and  local  level. 

In  instances  where  the  Certificate 
Holder  is  an  umbrella  authority, 
possibly  composed  of  diverse  state  as 
well  as  local  agencies,  the  umbrella 
authority  may  itself  issue  policy  on  this 
mattef  to  guide  its  multijurisdictional 
membership.  A  definition  of  "Chief 
State  Correctional  Officer"  is  added  to 
accommodate  the  administration  of  this 
deduction  by  such  models. 

The  room  and  board  deduction  was 
authorized  by  Congress  to  lower 
incarceration  costs  otherwise  borne  by 
the  public.  Since  private  prison  PIECP 
inmates'  room  and  board  expenses 
might  otherwise  be  addressed  in 
contracts  for  incarceration  services 
between  private  prisons  and  public 
agencies,  BJA  requires  private  prison 
CACs  to  obtain  written  approval  from 
their  respective  public  agency  clients 
before  taking  the  room  and  board 
deduction.  In  devising  this  requirement, 


BJA  insures  notice  of  this  possible 
revenue  source  is  received  by 
appropriate  public  agencies  without 
unduly  burdening  contractual  relations 
to  which  it  is  not  a  party. 

BJA  broadens  its  interpretation  of  the 
victims  compensation  authorized 
deduction  to  also  include  deductions 
deposited  in  funds  established  by  law  to 
facilitate  victim  restitution. 
Compensation  and  restitution  serve 
substantially  the  same  purpose  in 
providing  victims  with  financial  redress 
for  expenses  incurred  as  a  result  of 
crime. 

Although  the  statutory  PIECP " 
authorization,  18  U.S.C.  1761(c),  does 
not  require  CACs  to  make  tax 
deductions,  the  Internal  Revenue  Code 
requires  federal  income  tax  withholding 
if  pa)anents  of  wages  are  made  to 
employees.  BJA  encourages  all  CACs  to 
take  whatever  deductions,  which  may 
be  necessary  to  comply  with  all  Federal 
laws,  including  the  Internal  Revenue 
Code.  As  with  the  PIECP  benefits 
provision,  BJA  defers  to  the  IRS  as  the 
final  authority  with  respect  to  making 
CAC  tax  withholding  determinations. 

Accordingly,  changes  are  made  in  the 
deductions  provision  to  clarify  that  the 
victims  deduction  may,  in  some 
instances,  be  used  to  address  a  PIECP 
worker's  restitution  obligations. 
Guidance  regarding  room  and  board 
deduction  is  simplified  because  of  the 
inclusion  of  a  definition  for  the  term 
"Chief  State  Correctional  Officer." 
Clarification  is  also  provided  with 
respect  to  tax  deductions  which  may  be 
necessary  to  facilitate  CAC  compliance 
with  the  Intemal  Revenue  Code. 

9.  Voluntary  Iimiate  Participation 

Comment:  BJA  should  accept  inmate 
signatures  on  deduction  notices  as 
evidence  of  volimtary  inmate 
participation.  BJA  should  not  require 
the  execution  of  new  inmate  voluntary 
participation  agreements  each  time  the 
deductions  affecting  inmate  \vages  are 
changed. 

Response;  The  18  U.S.C.  1761(c) 
expressly  requires  not  only  voluntary 
inmate  employment,  but  also  iimiate 
agreement,  in  advance,  of  all  deductions 
and  financial  arrangements  affecting 
gross  wages.  While  an  inmate's 
signature  on  a  notice  form  may  signify 
receipt  of  notice,  it  does  not  necessarily 
reflect  inmate  agreement.  Thus,  the 
proposal  is  inadequate  to  insure 
compliance  with  the  statutory 
requirement. 

Accordingly,  no  change  is  made  to  the 
voluntary  participation  provision. 
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10.  Consviltatioii  With  Local  Labor  and 
Business 

Comment:  The  consulation 
requirements  reflected  in  the  guideline 
exceed  BJA's  statutory  authority.  The 
requirements  are  overly  burdensome 
and  should  not  be  implemented  so  as  to 
compromise  the  competitive  capablity 
of  the  Cost  Accoimting  Centers  (CACs). 

BJA  shoidd  accept  as  compliance  with 
the  labor  consultation  requirement,  the 
presence  of  an  organized  labor 
representative  on  the  board  of  an 
umbrella  authority  PIECP  project. 

With  respect  to  consulation  with 
organized  labor,  BJA  shoidd  routinely 
require  CAC  consultation  with  both 
state  and  local  imion  representatives. 
CACs  shoidd  also  be  required  to 
maintain  documentation  of  such 
consultation,  on  file. 

Response:  BJA's  labor  consultation 
requirement  is  consistent  with  the 
mandate  reflected  in  the  statutory  note 
to  18  U.S.C.  1761(c).  The  provision 
requiring  notice  to  local  business,  is 
consistent  with  a  provision  reflectedin 
the  1985  guideline  as  well  as  the 
legislative  history  of  the  program 
exception.  In  this  revised  Guideline, 
BJA  provides  specific  guidance  on  the 
minimnm  amount  of  information 
necessary  to  insure  provision  of 
adequate  consultation;  it  includes 
general  information  on  the  scope  and 
nature  of  the  proposed  Cost  Accounting 
Center,  the  proposed  initiation  date  as 
well  as  notice  of  the  requirement  and  an 
invitation  to  comment.  Implementation 
of  the  consultation  requirements  is  not 
intended  to  compromise  the  market 
competitiveness  of  a  CAC,  but  to  advise 
local  economic  interests  which  may  be 
impacted  by  the  project. 

Labor  consultation  caimot 
automatically  be  achieved  through  labor 
participation  on  the  board  of  a  PIECP 
project.  Such  representation  does  not 
necessarily  insure  notice  of  the 
proposed  CAC  activities  to  the  relevant 
local  union  representative  in  the  locality 
to  be  affected. 

While  BJA  issues  this  guidance  to 
insure  provision  of  consultation  to  a 
labor  organization  (i.e.,  notice  to  a  state 
labor  organization,  in  the  event  a  local 
organization  cannot  be  identified  or 
does  not  exist),  BJA  has  no  statutory 
authority  to  require  notice  to  both  state 
and  local  labor  organizations  on  a 
routine  basis. 

Accordingly,  no  change  is  made  to  the 
consultation  provisions. 

11.  Compliance  With  the  National 
Environmental  Policy  Act  (NEPA) 

BJA  should  allow  PIECP  projects  to 
defer  to  state  environmental 


requirements  and  not  impose  a  new 
national  requirement. 

BJA  should  provide  Cost  Accounting 
Centers  (CACs)  with  technical 
assistance  to  facilitate  compliance  with 
this  program  requirement. 

Response:  BJA  has  no  authority  to 
allow  CAC  applicants  to  defer  to  state 
enviroiunental  requirements  as  a 
substitute  for  implementing  the 
provisions  of  the  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C.  4321-4347  (NEPA).  BJA 
decisions  on  proposed  PIECP 
certifications  and  designations  consitute 
"Federal  actions"  as  defined  by  40 
C.F.R.  1508.18  of  the  Council  on 
Environmental  Quality's  (CEQ) 
regulations  for  implementing  NEPA.  As 
such,  BJA  has  a  federal  obligation  to 
insure  that  prior  to  decisions  being 
made  on  requested  certifications  and 
designations,  BJA  implements  the 
appropriate  provisions  of  the  CEQ 
regulations.  These  Federal 
implementation  responsibilities,  which 
can  be  shared  with  but  cannot  be 
delegated  to  Federal  pn^ram 
applicants,  have  existed  since  the 
enactment  of  NEPA. 

The  technical  assistance  needs  of 
CACs  will  be  addressed  through  BJA, 
itself,  as  well  as  its  contractor,  the 
Correctional  Industries  Association. 

Accordingly,  no  change  was  made  to 
the  proposed  PIECP  provision 
implementing  the  NEPA. 

As  a  result  of  public  review  and 
comment,  the  final  "Prison  Industry 
Enhancement  Certification  Program" 
Guideline  is  revised  to  read  as  follows: 

m.  Program  Guidance 

a.  PIECP  Purposes 

•  To  provide  a  cost-efficient  means  to 
address  iiunate  idleness  and  to  provide 
inmates  with  work  experience  and 
training  in  marketable  job  skills.  BJA 
encourages  private  sector  PIECP 
partners  to  consider  post-incarceration 
emplojmient  to  PIECP  inmate  workers. 

•  Through  inmate  wage  deductions, 
to  increase  advantages  to  the  public  by 
providing  departments  of  correction 
with  a  means  for  collecting  taxes  and 
partially  recovering  inmate  room  and 
board  costs,  by  providing  crime  victims 
with  a  greater  opportunity  to  obtain 
compensation,  as  well  as  by  promoting 
inmate  fomily  support. 

•  Through  PDECP  participation 
conditions,  to  prevent  unfair 
competition  between  prisoner-made 
goods  and  private  sector  goods. 

•  To  prevent  the  exploitation  of 
prisoner  labor. 


b.  Definitions 

Benefits  refers  to  inmate  benefit 
coverage  required  by  18  U.S.C. 
1761(c)(3).  PIECP  projects  must  provide 
inmate  workers  appropriate  benefits 
comparable  to  those  made  available  by 
the  Federal  or  state  government  to 
private  sector  employees.  The  scope  of 
appropriate  benefits  coverage  is 
impacted  by  whether  the  Cost 
Accounting  Center  is  structured  as  an 
employer  or  customer  model  and 
whether  the  inmate  labor  work  force  is 
controlled  by  a  public  agency  or  the 
private  sector. 

BJA  refers  to  the  Bureau  of  Justice 
Assistance  within  the  Office  of  Justice 
Programs,  U.S.  Department  of  Justice. 

Certificate  Holder  refers  to  a 
department  of  corrections,  or  an 
alternate  umbrella  authority,  which  is 
approved  by  BJA  for  PIECP  Project 
certification.  Certificate  Holders  assume 
monitoring  and  designation 
responsibilities  with  respect  to  their 
designated  Cost  Accounting  Centers.  All 
PIECP  prisoner-made  goods  are 
produced  vrithin  Cost  Accounting 
Centers  that  a  Certificate  Holder 
designates  within  itself,  private  prisons 
located  in  the  same  state  or  jurisdiction 
or,  in  the  case  or  an  umbrella  authority, 
within  its  membership  agencies. 

Certification  refers  to  an  exercise  of 
BJA's  discretionary  authority  to 
designate  a  Prison  Work  Pilot  Project 
pursuant  to  Title  18  U.S.C.  1761(c).  BJA 
may  issue  either  standard  or  provisional 
certifications  to  applicant  projects.  BJA 
certified  projects  are  excepted  from 
certain  Federal  marketability  restraints 
on  the  transport  of  prisoner-made  goods 
in  interstate  commerce,  as  provided  in 
18  U.S.C.  1761(a),  and  sales  to  the 
Federal  government  in  excess  of 
$10,000,  41  U.S.C.  35. 

Chief  State  Correctional  Officer  refers 
either  to  the  highest  correctional  officer 
for  the  jurisdiction  in  which  the 
certified  work  pilot  project  is  located  or, 
with  respect  to  umbrella  authorities  that 
control  PIECP  CACs  within  a  mix  of 
state  and  local  jurisdictions,  the 
authorities  themselves. 

Cost  Accounting  Center  (CAC)  refers 
to  a  distinct  PIECP  goods  production 
unit  of  the  industries  system  that  is 
managed  as  a  separate  accounting  entity 
under  the  authority  of  a  Certificate 
Holder.  All  PIECP  production  activities 
are  conducted  within  the  context  of  a 
designated  CAC  which,  generally,  is 
structured  either  as  a  customer  or 
employer  model  for  purposes  of 
determining  PIECP  inmate  benefits.  All 
CACs  must  operate  in  compliance  vrith 
the  provisions  set  forth  in  18  U.S.C. 
§  1 761  (c)  and  this  Guideline. 
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Customer  Model  is  a  form  of  a  PIECP 
Cost  Accounting  Center  management 
structtire.  In  this  model,  the  private 
sector  is  engaged  in  a  CAC  enterprise 
only  to  the  extent  that  it  purchases  all 
or  a  significant  portion  of  the  output  of 
a  prison-based  business  owned  and 
operated  by  a  governmental  entity, 
political  subdivision  or  an 
instrumentality  thereof.  A  customer 
model  private  sector  partner  assumes  no 
major  role  in  industry  operations,  does 
not  direct  production  and  has  no  control 
over  inmate  labor.  These  functions  are 
performed,  rather,  by  a  department  of 
corrections. 

Deductions.  CACs  may  elect  to  take 
deductions  from  a  PIECP  iimiate 
worker's  wages  for  certain  authorized 
items.  Deductions  from  PIECP  inmate 
gross  wages,  if  taken,  may  be  made  only 
for  those  items  specified  in  18  U.S.C. 
1761(c)(2),  including:  payment  of  taxes, 
reasonable  charges  for  room  and  board, 
allocations  for  family  support  and 
contributions  to  any  funds  established 
by  law  to  compensate  victims  of  crime 
(no  less  than  5  percent  and  no  more 
than  20  percent).  In  no  event  may  a 
PIECP  inmate  worker's  total  deductions 
exceed  80  percent  of  gross  wages  and 
each  and  every  PIECP  iimiate  worker 
must  agree,  in  advance,  to  all 
deductions  from  gross  wages. 

Department  of  Corrections  refers  to 
state  or  local  governmental  entity  or  a 
political  subdivision  or  instrumentality 
thereof,  including  not-for-profit  entities, 
that  are  legally  sanctioned  by  state 
legislatures  to  administer  prison 
industries. 

Designation  is  an  exercise  of  a 
Certificate  Holder's  discretionary 
authority  to  bring  a  CAC  within  its 
certified  PIECP  Project.  This  exercise  of 
authority  results  in  an  extension  of 
PIECP  exception  status  and  an 
imposition  of  compliance  requirements 
on  an  identified  CAC  operating  within 
the  certified  PIECP  Project. 

Employer  Model  is  a  form  of  a  PIECP 
management  structure.  In  this  model, 
the  private  sector  owns  and  operates  the 
CAC  by  controlling  the  hiring,  firing, 
training,  supervision,  and  payment  of 
the  iimiate  work  force.  The  department 
of  corrections  assumes  no  major  role  in 
industry  operations,  does  not  direct 
production,  and  exercises  minimimi 
control  over  inmate  labor  performance. 
These  functions  are  performed,  rather, 
by  the  private  sector. 

Gooas  include  tangible  items,  wares, 
and  merchandise. 

Locality  means  the  geographic  area 
impacted  by  the  presence  of  a  PIECP 
CAC  operation.  For  PIECP  CACs,  it  is 
relevant  with  regard  to:  determining 
inmate  wages,  providing  consultation  to 


appropriate  labor  and  private  sector 
organizations,  and  determining  whether 
a  PIECP  CAC  operation  will  displace  the 
private  sector  labor  force.  All  locality 
determinations  must  be  documented  as 
part  of  a  Notice  of  Designation.  As  used 
in  the  calculation  of  CAC  wage  rates, 
locality  is  usually  a  matter  for  definition 
by  the  appropriate  state  agency  which 
normally  determines  wage  rates  {i.e.,  the 
State  Department  of  Economic  Security). 

Minimum  wage  refers  to  the  Federal 
minimimi  wage  which  is  the  lowest 
possible  wage  that  can  be  paid  to  private 
sector  employees  under  the  Fair  Labor 
Standards  Act,  29  U.S.C.  206.  Any 
special  wage  program,  excepted  by  law 
from  the  minimum  wage  requirement  in 
the  private  sector,  may  be  used  by  a 
PIECP  CAC  as  long  as  the  CAC  meets 
the  same  program  participation 
conditions  as  private  sector  participants. 
The  requisite  payment  of  at  least  a 
minimimi  wage,  by  a  CAC,  is  in  no  way 
intended  by  BJA  to  imply  that  PIECP 
inmate  workers  are  employees  for 
purposes  of  the  PIECP  statute  or  any 
other  Federal  law. 

Monitoring  refers  to  the  process  of 
examining  Prison  Work  Pilot  Project 
activities  to  ensure  continuing 
compliance  with  18  U.S.C.  1761(c)  and 
this  Guideline.  It  includes,  at  a 
minimum,  BJA's  receipt  and  analysis  of 
performance  reports  and  on-site  CAC 
monitoring  visits  by  BJA,  BJA 
contractors  and  Certificate  Holders. 

NEPA  means  the  National 
Environmental  Policy  Act,  Pub.  L.  91- 
190,  83  Stat.  852  (1970)  (codified  as 
amended  at  42  U.S.C.  4321-4347; 
implemented  under  40  C.F.R.  pt.  1500). 

Participation  means  engaging  in  the 
activities  and  operations  of  an  18  U.S.C. 
1761(c)  excepted  PIECP  Project. 

PIECP  means  the  Prison  Industry 
Enhancement  Certification  Program  as 
authorized  by  18  U.S.C.  1761(c). 

PIECP  Exception  Status.  Any  PIECP 
Project  which  produces  prisoner-made 
goods  pursuant  to  18  U.S.C.  1761(c)  is 
excepted  bom  certain  Federal  restraints 
imposed  on  the  marketability  of 
prisoner-made  goods,  including  18 
U.S.C.  1761(a)  and  41  U.S.C.  35.- 

PIECP  Inmate  Worker  is  a  convict  or 
prisoner  who  performs  notable  tasks 
necessary  to  produce  or  transport  goods 
in  interstate  commerce  and  for  a  Prison 
Work  Pilot  Project  certified  under  18 
U.S.C.  1761(c).  The  PIECP  Inmate 
Worker  benefits  from  PIECP  by 
receiving  training  and  work  experience. 

Prevailing  wage  is  a  wage  rate  which 
is  not  less  than  that  paid  for  work  of  a 
similar  nature  in  the  locality  in  which 
the  work  is  to  be  performed,  18  U.S.C. 
1761(c)(2). 


Prison  Industry  means  an  organized 
utilization  of  inmate  labor  to  produce 
goods  or  render  services. 

Prison  Work  Pilot  Project  (PIECP 
Project)  refers  to  one  of  50  non-Federal 
prison  work  pilot  projects  which  may  be 
designated  by  the  Director  of  BJA  under 
18  U.S.C.  1761(c).  This  term 
encompasses  the  operations  of  the 
Certificate  Holder's  designated  Cost 
Accounting  Centers  (CACs).  Any  Prison 
Work  Pilot  Project  may  consist  of  one  or 
more  CACs. 

Prisoner  includes  prison  and  jail 
inmates,  convicts  and  incarcerated 
juvenile  offenders,  and  does  not  include 
prisoners  on  parole,  probation,  or 
supervised  release.  Title  18  U.S.C. 
1761(a)  does  not  regulate  the  transport 
of  goods  produced  by  prisoners  on 
parole,  supervised  release,  or  probation. 

Prisoner-made  goods  include  all 
goods,  wares,  and  merchandise 
manufactured,  produced,  or  mined, 
wholly  or  in  part,  by  convicts  or 
prisoners  (except  convicts  or  prisoners 
on  parole  or  probation). 

Production  is  the  forming  anew  or 
transforming  of  marketable  goods.  The 
term  includes  mining  and  manufacture 
and  excludes  services. 

Provisional  Certification  is  issued  by 
BJA  in  instances  where  an  applicant  has 
not  yet  come  into  full  compliance  with 
all  PIECP  requirements,  but  such 
compliance  appears  imminent.  It 
entitles  the  holder  to  PIECP  exception 
status  for  an  identified  period  of  time, 
may  be  made  contingent  upon  the 
occurrence  of  identified  conditions,  and 
may  or  may  not  be  renewed  by  BJA. 

Statutory  Exception  Status  refers  to  a 
prison  industry  which  meets  the 
statutory  requirements  set  forth  in  18 
U.S.C.  1761(b),  and  is  thereby  entitled  to 
an  exception  bom  the  prohibition  set 
forth  in  18  U.S.C.  1761(a). 

Supervised  Release.  18  U.S.C.  1761(a) 
states  that  the  Ashurst-Sumners  Act 
prohibition  does  not  apply  to  "convicts 
on  parole,  supervised  release,  or 
probation."  The  reference  to 
"supervised  release"  was  added  to 
1761(a)  in  1984,  Pub.  L.  98-473,  223. 
and  is  responsive  to  changes  made  at 
that  same  time  in  state  and  Federal 
Sentencing  Guidelines.  Policy 
statements  issued  by  the  U.S. 
Sentencing  Commission  explain  that 
supervised  release  is  a  "new  form  of 
post-imprisonment  supervision  created 
by  the  Sentencing  Reform  Act."  See 
Federal  Sentencing  Guidelines,  18 
U.S.C.A.  ch.  7,  pt.  A  (1997). 

Umbrella  Authority  reieis  to  a  type  of 
Certificate  Holder  which  is  authorized 
by  law  to  administer  a  PIECP  Project 
and  which  consists  of  state  and/or  local 
departments  of  correction  located 
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within  the  same  state.  A  certified 
umbrella  authority  may  designate  CACs 
within  its  membership  agencies,  as  well 
as  within  members'  private  prisons,  and 
assiunes  responsibility  for  monitoring 
CAC  compliance. 

c.  BJA's  Initial  Considerations  for 
Determining  Propriety  of  Work  Pilot 
Project  Certification 

1.  BJA's  Exercise  of  Discretionary 
Authority  To  Define  and  Certify  50 
Work  Pilot  Projects 

(A)  BJA  may  exercise  discretionaiy 

authority  to  designate  up  to  50  non- 
Federal  work  pilot  projects,  18 
U.S.C.  1761(c). 

(B)  BJA  may  define  PIECP  eligibility 

qualifications  and,  in  accordance 
with  its  own  definitions,  may 
exercise  agency  discretion  to  extend 
or  withdraw  certification  privileges, 
as  it  deems  appropriate. 

2.  Threshold  Inquiry  for  Determining 
Applicability  of  PIECP  Exception  Status 

Appropriate  PIECP  participants 
include  prison  industries  whose 
activities  would  likely  violate  the  18 
U.S.C.  1761(a)  prohibition  and  would 
likely  not  fit  within  an  18  U.S.C.  1761(b) 
exception.  BJA  has  devised  an 
administrative  approach  for  identifying 
such  industries,  lliis  approach 
incorporates  relevant  sections  1761  (a) 
and  (b)  considerations,  including 
whether  a  given  prisoner-made  item 
qualifies  as  an  excepted  agricultural 
product,  whether  a  given  prison 
industry  activity  qualifies  as  an 
imregulated  service,  and  whether  a 
product  distribution  activity  qualifies  as 
an  intrastate  distribution  of  goods. 
These  considerations  are  reflected  in  the 
following  threshold  inquiry,  which  BJA 
will  use  to  determine  whedier  a  prison 
industry  should  be  encouraged  to  apply 
for  PIECP  exception  status: 
(A)  Is  a  statutory  exception  applicable 
under  18  U.S.C.  1761(b)?  The 
following  prisoner-made  items  are 
excepted  from  the  prohibition  set 
forth  in  section  1761(a): 

•  Parts  for  the  repair  of  farm 
machinery;  or 

•  Commodities  manufactiired  in  a 
Federal,  District  of  Columbia,  or  state 
institution  for  use  by  the  Federal 
Government,  or  by  the  District  of 
Columbia  or  by  any  state  or  political 
subdivision  of  a  state  or  not-for-profit 
organizations.  This  exception  is 
intended  to  inure  to  the  benefit  of  the 
public;  or 

•  Agricultural  commodities  grown  or 
cultivated  on  a  farm  which  retain 
continuing  substantial  identity  through 
processing  stages,  if  any.  In  making  the 


determination  as  to  whether  a 
processing  stage  changes  a  product  from 
an  agricultural  commodity  to  a 
manufactiu«d  commodity,  a  relevant 
consideration  is  whether  the  processing 
is  incidental  or  ancillary  to  agricultural 
commodity  growth  and  or  cultivation.  If 
the  processing  is  incidental  or  ancillary 
in  nature  and  is  commonly  imdertaken 
by  agricultural  enterprises,  then  it 
would  likely  fall  within  the  scope  of  the 
statutory  exception. 

(B)  Could  the  contemplated  activity 

trigger  18  U.S.C.  1761(a)  by 
resulting  in  a  production  of  goods 
by  inmates  in  any  penal  or 
reformatory  institution?  The 
-production  of  goods,  which  is 
r^ated  by  18  U.S.C.  1761(a), 
must  be  distinguished  from  inmate 
services  which  are  not  regulated  by 
the  criminal  prohibition.  The 
following  factors  are  relevant  in 
determining  whether  a  given 
activity  results  in  the  production  of 
prison-made  goods: 

•  Has  a  tangible  item  been  produced, 
manufactiired  or  mined? 

•  Has  a  tangible  item  been  formed  or 
transformed? 

•  Has  the  activity  resulted  in  the 
creation  of  property  or  in  a  new, 
marketable  item? 

(C)  Could  the  contemplated  activity 

trigger  18  U.S.C.  1761(a)  by 
resulting  in  a  post-production, 
interstate  transportation  of  prisoner- 
made  goods? 

•  Will  there  be  transportation  of 
prisoner-made  goods  into  the  flow  of 
interstate  commerce,  i.e.,  across  state 
lines  or  &Y>m  a  foreign  coimtry  into  the 
United  States? 

•  Is  there  a  commercial  economic 
enterprise  present? 

BJA  will  iise  this  preliminary 
threshold  inquiry  to  instill  greater 
consistency  in  PIECP  eligibility 
decision-making.  If  a  prison  industry 
activity  falls  within  the  scope  of  the 
§  1761(b)  statutory  exception,  the 
involved  industry  need  not  seek 
§  1761(c)  exception  status  to  avoid 
§  1761(a)  criminal  sanctions. 
Additionally,  if  a  prison  industry 
activity  would  not  result  in  the 
production  of  goods,  interstate  transport 
of  prisoner-made  goods,  or  does  not  in 
any  other  way  trigger  §  1761(a),  the 
involved  industry  need  not  seek 
compliance  with  the  requirements  set 
forth  in  §  1761(c)  or  this  Guideline. 

This  threshold  inquiry  was  devised 
only  for  18  U.S.C.  1761(c)  programmatic 
purposes  and  does  not  reflect  the 
Department  of  Justice's  18  U.S.C. 
1761(a)  prosecution  guidelines.  Thus, 
reliance  on  this  Guideline,  or  any  BJA 


determination  based  thereon,  is  not  a 
complete  defense  to  any  civil  or 
criminal  action,  but  would  depend  on 
other  factors  as  well. 

d.  Mandatory  Program  Criteria  for 
PIECP  Participation 

1.  Eligibility 

All  departments  of  correction  and 
juvenile  justice  agencies  authorized  by 
law  to  administer  prison  industry 
programs  are  eligible  to  apply  for  PIECP 
certification;  such  governmental 
agencies  are  also  eligible  members  of 
umbrella  authorities,  authorized  by  law 
to  administer  prison  industry  programs, 
that  are  seeking  certification.  PIECP 
Certificate  Holders  may  designate  CACs 
within  themselves,  as  well  as  within 
private  prisons  located  in  the  same 
state.  A  private  prison  industry  may 
participate  in  PEECP  only  as  designated 
CAC  of  the  certified  PIECP  Project  in  its 
respective  state  and  upon  the  approval 
of  the  Chief  State  Correctional  Officer  of 
that  same  state.  CACs  designated  within 
private  prisons  must  also  retain  on-file 
documentation  reflecting  approval  of 
PIECP  inmate  worker  participation  by 
the  state  and  local  jurisdictions  in 
which  the  PIECP  inmate  workers  were 
convicted.  In  order  to  issue  such 
approvals,  the  remanding  state  and  local 
jurisdictions  must  also  hold  PIECP 
certificates.  Non-compliance  by  any  one 
designated  CAC  may  result  in  PIECP 
exception  status  suspension  and/or 
termination  as  to  that  CAC,  and  if 
warranted,  its  respective  Certificate 
Holder.  Also,  within  a  reasonable  period 
of  time  after  certification,  each 
Certificate  Holder  must  have  at  least  one 
CAC  producing  goods  and  operating 
under  its  authority  or  risk  losing 
certification. 

2.  Inmate  Wages 

PIECP  inmate  workers  must  receive 
wages  at  a  rate  which  is  not  less  than 
that  paid  for  work  of  a  similar  nature  in 
the  locality  in  which  the  work  is  to  be 
performed.  This  requirement  benefits 
society  by  allowing  for  the  development 
of  prison  industries  while  protecting  the 
private  sector  labor  force  and  business 
from  nnfeir  competition  that  could 
otherwise  stem  from  the  flow  of  low- 
cost,  prisoner-made  goods  into  the 
marketplace.  PIECP  participants  must, 
therefore,  implement  the  prevailing 
wage  requirements  under  like 
conditions  experienced  by  private  sector 
competition.  "Toward  this  end,  the 
following  requirements  are  applicable: 
(A)  Section  1761(c)  requires  that  the 
PIECP  wage  amoimt  be  set 
exclusively  in  relation  to  the 
amount  of  pay  received  by  similarly 
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situated  non-inmate  workers.  In 
deriving  the  appropriate  PIECP 
wage.  18  U.S.C.  1761(c)(2)  does  not 
allow  other  cost  variables  to  be 
taken  into  consideration,  such  as 
unique  expenses  incurred  as  a 
result  of  undertaking  production 
within  the  prison  environment. 

(B)  Prevailing  wage  verification  must  be 

obtained  by  the  appropriate  state 
agency  which  determines  wage 
rates  (usually  the  Department  of 
Economic  Security). 

(C)  When  making  PIECP  prevailing  wage 

verifications  and  annual  re- 
verifications,  the  responsible  state 
agency  should  recommend  the 
utilization  of  a  non-inmate  wage 
scale  which  will  not  result  in  die 
displacement  of  non-inmate 
workers  performing  similar  work  in 
the  relevant  locality. 

(D)  The  PIECP  prevailing  wage  must  be 

received  by  those  inmate  workers 
performing  notable  tasks  necessary 
to  produce  and/or  transport  goods 
in  interstate  commerce.  If  a 
similarly  situated,  private  sector 
company  is  paying  wages  to  obtain 
services  that  are  necessary  to 
production,  e.g.  refuse  pickup,  then 
the  PIECP  CAC  must  also  pay  such 
wages  to  the  inmate  provider  of  like 
services.  In  determining  which 
tasks  are  covered,  the  following 
considerations  are  relevant:  the 
amount  of  inmate  time  involved, 
effort  and  skill  necessary  to 
accomplish  the  task,  the  regularity 
of  task  performance,  and  whether 
the  task  would  have  been 
performed  by  the  iiunate  absent 
PIECP  production. 

(E)  The  prevailing  wage  must  be  verified 

prior  to  the  initiation  of  PIECP 
participation.  Annually,  thereafter, 
the  PIECP  participant  must  re-verify 
the  adopted  wage  to  ensure  that  it 
continues  to  be  comparable  to 
wages  paid  for  work  of  a  similar 
nature  in  the  locality  in  which  the 
project  is  located. 

(F)  If  no  such  verification  can  be 

obtained  from  the  State  Department 
of  Economic  Security,  or  other 
similar  department,  the  PIECP 
participant  is  responsible  for 
establishing  a  reasonable  prevailing 
wage.  In  such  instances,  the 
participant  should  retain  on  file,  for 
BJA's  review: 

(1)  relevant  wage  data  fi^m  a 
sufficient  number  of  competitors  in 
the  locality; 

(2)  data  analyses  for  determining  a 
reasonable  prevailing  wage  result; 
and 

(3)  if  possible,  a  written  assessment  of 
the  reasonableness  of  the  residting 


prevailing  wage  determination  by 
an  appropriate  state  agency  which 
normally  determines  wage  rates. 

(G)  The  PIECP  prevailing  wage  can  not 
be  set  below  the  Federal  Tninimnm 
wage,  as  defined  in  the  Fair  Labor 
Standards  Act  (FLSA),  29  U.S.C. 
201  et  seq.  Payment  of  the  Federal 
minimum  wage,  however,  does  not 
automatically  achieve  compliance 
with  the  prevailing  wage 
requirement  unless  the  prevailing 
wage  for  the  comparable  private 
sector  industries  is,  in  fact,  the 
Federal  minimum  wage. 

(H)  Overtime,  at  one  and  a  half  times  the 
rate  of  regular  or  prevailing  wage, 
must  be  paid  for  prisoner  hours 
worked  in  excess  of  40  hours  peir 
week.  See  29  U.S.C.  207(a)  (a 
payment  standard  imposed  on 
private  sector  competition). 

(I)  If  a  CAC  pays  a  wage  based  on  piece 
work,  the  project  must  apply  a 
calculation  to  convert  regular  wages 
paid  into  a  comparable  hourly 
wage.  The  calculation  should  be 
used  as  a  routine  check  to  ensure 
that  inmate  workers,  paid  according 
to  piece  rate  work,  do  not  receive 
less  than  the  Federal  minimiun 
wage.  In  instances  where  the  CAC 
is  paying  Federal  minimimi  wage 
and  such  a  wage  is  less  than  the 
industry  standard  for  the  prevailing 
wage,  the  CAC  must  be  able  to 
identify  iiunate  worker  performance 
variances  as  justification  for  the 
wage  rate. 

(J)  BJA  strongly  encoiuages  the  use  of 
wage  plans  that  take  into 
consideration  a  PEECP  worker's 
experience,  seniority,  and 
performance. 

3.  Non-Inmate  Worker  Displacement. 

PIECP  CAC  operations  must  not  result 
in  displacement  of  employed  workers; 
be  applied  in  skills,  crafts,  or  trades  in 
which  there  is  a  surplus  of  available 
gainful  labor  in  the  locality;  or 
significantly  impair  existing  contracts. 
The  term  "displacement,"  as  used  in 
this  provision,  includes  all  such 
prohibited  activities,  as  well  as  the 
inappropriate  transfer  of  private  sector 
job  functions  to  PIECP  inmates.  This 
prohibition  is  intended  to  protect  the 
private  sector  partner's  non-inmate 
employees,  as  well  as  all  other  non- 
iiunate  workers  who  perform  work  of  a 
similar  nature  in  the  same  locality  in 
which  the  CAC  is  located.  This 
prohibition  is  not,  however,  intended  to 
prohibit  PIECP  CACs  from  engaging  in 
typical  business  operations,  such  as 
competing  for  business  or  bidding  on 
contracts  on  the  open  market  after  their 
designation  as  Cost  Accounting  Centers. 


(A)  Regarding  the  possibility  of 

displacement  among  non-inmate 
employees  of  private  sector  partners 
in  the  same  locality  as  the  CAC: 

(1)  BJA  will  presume  non-compliance 
where  there  is  a  non-inmate 
worker's  job  function  replacement 
by  a  PIECP  inmate  worker  or  where 
a  non-inmate  worker's  job  function 
is  eliminated  or  adversely 
impacted,  to  a  significant  degree, 
and  there  is  a  concomitant 

^ssimiption  of  a  similar  job  function 
by  a  PIECP  inmate  worker.  This 
presumption  may  be  overcome  if  it 
can  be  demonstrated  that  the  non- 
inmate  workers  have  been  retained 
by  the  private  sector  partner  in  jobs 
at  pay  rates  equal  to  or  greater  than 
that  received  in  previous  positions, 
that  non-inmate  employees  have 
been  provided  an  adequate 
opportunity  for  effective  training  in 
any  new  job  skills  and  that  the 
subject  non-inmate  employees  are 
being  retained  by  the  private  sector 
partner  under  reasonably  similar  or 
improved  employment  conditions. 
When  making  this  compliance 
evaluation,  BJA  will  not  consider 
the  private  sector  partner's  intent  or 
economic  viability. 

(2)  Prior  to  CAC  initiation,  the  CAC 
applicant  must  provide  BJA  with 
written  documentation  reflecting 
the  private  sector  partner's 
agreement  not  to  displace  its  non- 
inmate  employees  with  PIECP 
inmate  labor  in  violation  of  the  18 
U.S.C.  1761(c)  statutory  note. 

(B)  Prior  to  project  initiation,  all  CAC 
applicants  must  show  through  written 
verification  by  the  State  Department  of 
Economic  Security  (or  other  appropriate 
state  agency)  that  the  PIECP  project  will 
not  result  in  displacement  of  non- 
inmate  workers  performing  the  same 
work,  regardless  of  wage  rate.  In  cases 
where  an  appropriate  state  agency 
cannot  provide  this  service,  the 
applicant  CAC  should  propose  to  and 
confer  with  BJA  as  to  alternative 
measures  to  address  this  requirement. 

(C)  While  compliance  is  a  continuing 

CAC  obligation,  BJA  will  scrutinize 
CAC  compliance  with  the  non- 
displacement  requirement  just  prior 
to  and  within  one  year  after  the 
initiation  date  of  CAC  operations. 

(D)  In  instances  where  BJA  finds  that 

CAC  implementation  results  in 
private  sector  worker  displacement, 
the  CAC  must  either  cease  its 
operations  or  comply  with  a  BJA- 
approved  corrective  action  plan,  if 
BJA  proposes  such  a  plan  imder 
Section  IV.  f.  of  this  Guideline, 
infra. 
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(E)  BJA  strongly  recommends  thit  CAC 
job  development  be  oriented  toward 
the  creation  of  new  jobs  within  the 
locality. 

4.  Benefits. 

PIECP  projects  must  provide  inmate 
workers  appropriate  benefits 
comparable  to  those  made  available  by 
the  Federal  or  State  Government  to 
private  sector  employees,  including 
workers'  compensation  and,  imder 
certain  circumstances,  Social  Security. 

(A)  By  statute,  in  some  states,  inmates 

are  not  eligible  to  participate  in 
workers'  compensation  programs. 
Provision  of  comparable  workers* 
compensation  benefits  is  acceptable 
as  long  as  the  CAC  can  demonstrate 
comparability  of  such  benefits  with 
those  secured  by  the  Federal  or 
state  Government  for  private  sector 
employees. 

(B)  The  PIECP  CAC  management  model 

impacts  whether  the  CAC  must 
provide  Social  Seouity  benefits  to 
PIECP  inmate  workers.  Where  the 
employer  model  is  utilized  and  the 
private  sector  directs  and  controls 
the  PIECP  inmate  worker,  the  PIECP 
participant  must  provide  PIECP 
inmate  workers  with  Social 
Security  benefits.  Where  a  customer 
model  is  utilized  and  a 
govenmientai.  or  instrumentality 
thereof,  directs  or  controls  the 
PEECP  inmate  worker,  BJA 
recognizes  the  applicabilitj'  of  other 
provisions  of  Fe(teral  law  which 
may  operate  to  preclude  the 
provision  of  PIECP  inmates  vrith 
certain  benefits,  including  Social 
Security. 

5.  Deductions. 

Participating  CACs  are  not  required 
under  18  U.S.C.  1761(c)  to  take 
deductions  from  PIECP  iiunate  wages. 
Deductions,  however,  may  be  required 
imder  other  Federal  statutes,  such  as  the 
Internal  Revenue  Code.  If  a  CAC  elects 
to  take  deductions  from  a  PIECP 
inmates'  gross  wages,  such  deductions 
can  be  taken  only  under  the  following 
conditions: 

(A)  Deductions  from  gross  wages,  if 
made,  may  be  withheld  only  for  the 
following  authorized  purposes: 

(1)  taxes  (Federal,  state,  local); 

(2)  in  the  case  of  a  state  prisoner, 
reasonable  charges  for  room  and 
board  as  determined  by  regulations 
issued  by  the  Chief  State 
Correctional  Officer; 

(3)  allocations  for  support  of  family 
pursuant  to  state  statute,  coiut 
order,  or  agreement  by  the  offender; 
and 


(4)  contributions  of  not  more  than  20 
percent,  but  not  less  than  5  percent 
of  gross  wages  to  any  fund 
established  by  law  to  compensate 
the  victims  of  crime. 

Such  deductions,  in  aggregate,  cannot 
exceed  80  percent  of  gross  wages. 

(B)  PIECP  inmate  workers  must  be  paid, 

credited  with,  or  otherwise  benefit 
legally  from,  the  20  percent  gross 
remainder.  In  this  regard,  the  CAC 
may  direct  the  20  percent  gross 
remainder  to  a  PIECP  iimiate 
worker's  expense  accounts,  savings 
accovmts,  or  toward  the  settling  of 
the  worker's  legal  obligations, 
including  the  payment  of  fines  and 
restitution. 

(C)  Each  Certificate  Holder,  through  its 

respective  Chief  State  Correctional 
Officer,  retains  flexibility  in 
determining  appropriate  room  and 
board  charges  that  may  be  deducted 
from  PIECP  inmate  workers'  gross 
wages.  Except  as  to  CACs  within 
private  prisons,  the  appUcablt; 
regulations  for  determining  this 
deduction  are  those  issue<^  by  the 
Chief  State  Correctional  Officer  of 
the  state  in  which  the  PIECP  inmate 
is  incarcerated. 

(D)  The  legislative  historj'  of  18  U.S.C. 

1761(c)  reflects  a  Congressional 
intent  to  permit  the  use  of  the  room 
and  boaro  deduction  to  lower  costs 
otherwise  incurreo  by  the  public  for 
inmate  incarceration.  ThuS:  prior  to 
making  room  and  board  deductions, 
private  prison  CACs  must  obtain 
written  approval  ot"  any  such 
proposed  deductions  from  the  Chief 
State  Correctional  Officers  for  those 
states  from  which  the  PIECP  inmate 
workers  were  remanded. 

(E)  A  PIECP  inmate's  gross  wagep  may 

be  subjected  to  a  deduction  for  the 
purpose  compensating  crime 
victims  if  the  deducted  amount  is 
deposited  into  a  fund  established  by 
law  for  the  purpose  of  providing 
crime  victim  compensation.  State 
crime  victim  compensation  funds 
typically  qualify  as  authorized 
recipients  of  such  deducted 
amounts. 
The  victims  compensation  deduction 
may  also  be  used  to  address  victim 
restitution  as  long  as  the  deducted 
amoimts  are  deposited  into  a  fund 
established  by  law  to  address  such 
victim  interests.  Amounts  deducted  by 
private  prison  CACs  should  be 
deposited  in  those  crime  victim 
compensation  or  restitution  funds  in 
states  from  which  the  PIECP  inmates 
were  remanded. 


6.  Volimtary  PIECP  Inmate  Worker 
Participation 

The  Inmate  Worker  must  indicate,  in 
writing,  that  he  or  she: 

(A)  agrees  voluntarily  to  participate  in 

the  PIECP  project,  and 

(B)  agrees  volimtarily,  and  in  advance, 

to  specific  deductions  made  from 
gross  wages,  as  well  as  all  other 
financial  arrangements  made  as  to 
earned  PIECP  wages. 

7.  Consultation  With  Organized  Labor 
PIECP  CACs  must: 

(A)  consult  with  representatives  of  local 

union  central  bodies  or  similar 
labor  union  organizations  prior  to 
the  initiation  of  any  certified  or 
designated  CAC  project.  CACs 
should  consult  with  as  many  of 
such  organizations  as  may  have  an 
interest  in  the  trade  or  skill  to  be 
performed  by  the  PIECP  iiunates.  If 
there  are  no  local  union  bodies  or 
labor  organizations,  consultation 
must  be  made  with  the  state  imion 
bodies  or  similar  state-wide  labor 
organizations. 

(B)  provide  adequate  information  about 

the  contemplated  PIECP 
participation  such  as.  at  a 
minimiiTTi,  an  identification  of  the 
scope  of  the  intended  CAC  and 
projected  initiation  date,  as  well  as 
an  explanation  of  the  fact  that 
statutory'  consultation  is  required 
and  comments  are  invited..  CACs 
should  retain  documentation 
reflecting  provision  of  adequate 
consultation. 

8.  Consultation  With  Local  Private 
Industry 

PIECP  CACs  must: 

(A)  consult  with  representatives  of  local 
business  that  may  be  economically 
impacted  by  CAC  production  prior 
to  beginning  operations,  and 

(B)  provide  adequate  information  about 

the  contemplated  PIECP 
participation  such  as,  at  a 
TT)inimiim,  an  identification  of  the 
scope  of  the  intended  CAC  and 
projected  initiation  date  as  well  as 
an  explanation  of  the  fact  that 
consiiltation  is  required  and 
comments  are  invited.  CACs  should 
retain  docmnentation  reflecting 
provision  of  adequate  consultation. 

9.  Compliance  With  the  National 
Environmental  Policy  Act  (NEPA) 

The  review  and  approval  of  PIECP 
certification  applications  as  well  as  the 
designation  of  PIECP  CACs  must 
comply  with  NEPA  and  other  related 
Federal  environmental  review 
requirements.  See  NEPA,  42  U.S.C. 
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4321-4347  and  40  CFR  pt.  1500.  See 
also  28  CFR  pt.  61  (Department  of 
Justice  procedures  for  implementing 
NEPA):  28  CFR  pt.  61  App.  D 
(procedures  specific  to  Federal  actions 
undertaken  by  the  Office  of  Justice 
Programs). 

(A)  A  BJA  PIECP  certification,  or  a  CAC 

designation  under  an  issued 
certification,  constitutes  a  "Federal 
action,"  as  defined  by  40  CFR 
1508.18  of  the  Council  on 
Environmental  Quality's  (CEQ) 
regulations  for  implementing 
NEPA.  Consistent  with  CEQ 
regulations,  PIECP  applicants  and 
CACs  are  required  to  submit  for  BJA 
review  environmental  data  and 
information  regarding  their 
proposed  activities  and,  if 
necessary,  enviroimiental 
assessments.  Applicants  and  CACs 
must  also  assist  BJA  in  the 
preparation  of  any  required 
environmental  impact  statements. 

(B)  Title  28  CFR  Part  61  App.  D 

provides- NEPA  compliance 
guidance  to  PIECP  applicants  and 
CACs,  including  the  following: 

(1)  Actions  entailing  minor  renovation 
projects  or  remodeling  do  not 
normally  require  an  environment 
impact  statement  or  an 
environmental  assessment,  unless, 
for  example  the  actions  would  be 
located  in  or  potentially  affect  a 
floodplain;  a  wetland;  a  listed 
species  or  critical  habitat  for  an 
endangered  species;  or  a  property 

_  that  is  listed  on  or  may  be  eligible 
for  listing  on  the  National  Register 
of  Historic  Places. 

(2)  Actions  that  normally  require  an 
environmental  assessment,  but  not 
necessarily  an  environmental 
impact  statement,  include: 
renovations  and  expansions  that 
change  the  basic  prior  use  of  a 
facility  or  substantially  change  its 
size;  change  in  use  of  an  existing 
facility  that  results  in  the  increased 
production  of  liquid,  gaseous,  or 
solid  wastes;  new  construction; 
research  and  technology  whose 
anticipated  and  future  application 
could  be  expected  to  have  an  effect 
on  the  environment;  and  new 
operations  involving  the  use  of 
hazardous,  toxic,  radioactive,  or 
odorous  materials.  Assessments  of 
such  activities  which  result  in  BJA 
"findings  of  significant  impact" 
will  necessitate  the  preparation  of 
environmental  impact  statements  in 
compliance  with  NEPA  and  its 
implementing  regulations. 

(3)  Additionally,  no  certification  will 
be  approved  nor  can  any 


designation  be  provided  or 
maintained  if  the  application  or 
designation  includes  a  facility  in 
non-compliance  with  any  Federal, 
state,  or  local  enviroimiental  law  or 
regulation. 

rV.  PIECP  Administration 

a.  Certificate  Holders 

BJA  may  exercise  its  discretionary 
authority  to  certify  up  to  50  Non-Federal 
PIECP  Projects.  Eligible  applicants  may 
seek  certification  by  submitting  an 
application  to  BJA  in  accordance  with 
the  requirements  set  forth  in  BJA's 
PIECP  Certification  Application,  which 
will  be  provided  upon  request,  and 
subpart  IV.a.2,  infra.  BJA's  review  of 
submitted  applications  will  be 
conducted  as  outlined  in  subparts  IV.a.3 
and  a.4,  infra.  Once  a  certificate  is 
issued,  the  holder  assumes  the  authority 
and  responsibilities  set  forth  in  subparts 
rV.a.5  and  a.6,  infra. 

1.  Project  Structure 

All  departments  of  correction, 
authorized  by  law  to  administer  prison 
industry  programs,  are  eligible  to  apply 
for  BJA  certification.  Certified 
applicants  may  designate  one  or  a 
number  of  Cost  Accoimting  Centers 
(CACs)  imder  their  authority.  Certificate 
Holders  may  also  under  certain 
conditions  designate  CACs  within 
private  prisons  located  in  their 
respective  states  or  jurisdictions.  BJA 
will  consider  alternative  program 
structures  suggested  by  certification 
applicants,  including,  but  not  limited  to, 
applicant  lunbrella  authorities,  as 
described  in  subpart  III.  d.l,  supra. 

2.  Application  Content 

All  applications  for  PIECP  Project 
Certification  shall  include  the  following: 

(A)  Assumnces  of  Authority.  The 

Certificate  Holder  must  provide 
written  assurance  to  BJA  that  it  has 
in  place  appropriate  statutory  and 
administrative  authority  to  meet  all 
mandatory  program  criteria  and,  in 
particular,  to  monitor  CAC 
compliance  throughout  the 
proposed  PIECP  Project. 

(B)  Documentation  to  Show  Compliance 

With  Mandatory  Program  Criteria. 
The  applicant  must  submit  all 
documentation  necessary  to  show 
CAC  compliance  with  the  nine 
mandatory  program  criteria 
outiined  in  Section  III.  d.,  supra. 

(C)  Project  Description.  The  applicant 

must  describe  key  project  elements, 
including  the  process  to  be  used  to 
designate  and  monitor  compliance 
of  CACs  with  18  U.S.C.  1761(c)  and 
this  Guideline. 


3.  BJA  Review 

PIECP  applications  will  be  reviewed 
by  BJA  on  a  first-come,  first-served 
basis.  Awards  of  certification  are 
discretionary  exercises  of  authority  by 
BJA  under  18  U.S.C.  1761(c).  No 
certification  will  be  awarded,  however, 
unless  there  is  a  determination  that  the 
applicant  has  met  the  mandatory 
participation  criteria  ouUined  in  this 
Guideline.  Applicants  will  be  notified 
in  writing  of  BJA's  award  or  denial  of 
certification.  The  hearing  and  appeal 
procediu-es  set  forth  in  28  C.F.R.  Part  18 
do  not  apply  to  denied  PIECP 
applicants.  Certified  applicants  will  be 
informed  of  the  effective  date  of  BJA's 
certification. 

4.  Standard  or  Provisional  Certification 

A  standard  certification  may  be  issued 
by  BJA  to  an  approved  Certificate 
Holder  applicant  when  all  mandatory 
program  criteria  have  been  met.  When 
one  or  more  mandatory  program  criteria 
have  not  been  met,  but  when  steps  have 
been  taken  to  ensiue  that  those  criteria 
will  be  met  within  a  reasonable  period 
of  time,  then  a  provisional  certification 
may  be  issued  by  BJA  in  instances 
where  the  withholding  of  certification 
would  significantly  impair  the 
applicant's  ability  to  fiuther  develop  its 
project.  The  terms  of  the  provisional 
certification  will  be  made  specific  to  the 
nature  of  the  unmet  mandatory  criteria 
and  may  be  made  contingent  upon  the 
occurrence  of  identified  conditions. 
Provisional  certifications  may  be  issued 
for  no  longer  than  one  year  from  the 
date  of  issuance  and  may  be  subject  to 
renewal,  at  BJA's  discretion. 

5.  Certificate  Holder  Designation 
Authority 

(A)  The  Certificate  Holder  may  exercise 
CAC  designation  authority  with 
respect  to  department  of  correction 
prison  industries  operating  under 
its  jurisdiction,  including  in  private 
prisons  which  ar^located  in  its 
respective  state  or  jurisdiction. 
CACs  designated  within  private 
prisons  must  also  retain  on-file 
docimientation  reflecting  approval 
of  PIECP  inmate  worker 
participation  by  the  state  and  local 
jurisdictions  in  which  PIECP 
inmate  workers  were  convicted.  In 
order  to  issue  such  approvals,  the 
remanding  state  and  local 
jurisdictions  must  also  hold  PIECP 
certificates. 

To  exercise  this  authority,  a  Certificate 
Holder  must  first  determine  that  a 
proposed  CAC  has  complied  with 
the  requirements  set  forth  in  this 
Guideline  and  in  18  U.S.C.  1761(c). 
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Whenever  the  Certificate  Holder 
elects  to  exercise  this  authority  after 
certification  application  approval,  it 
must  submit  a  Notice  of  Designation 
Form  to  BJA  that  provides  the 
following  information  and 
documentation: 

(1)  Cost  Accoimting  Center  Name  and 
Location; 

(2)  Proposed  number  of  workers; 

(3)  Item(s)  to  be  produced; 

(4)  Proposed  consumer  market 
(including  anticipated  geographic 
distribution); 

(5)  Description  of  private  sector 
involvement,  including  models  that 
will  be  used  in  working  with 
private  enterprise; 

(6)  Locality  determination,  and 
supporting  justification; 

(7)  Description  of  inmate 
compensation  plans; 

(8)  Documentation  of  prevailing  wage 
verification; 

(9)  Identification  of  deductions  and 
percentage  of  each  to  be  taken  from 
PIECP  inmates'  gross  wages; 

(10)  Documentation  of  private  sector 
partner's  agreement  not  to  displace 
its  non-inmate  employees  in  the 
same  locality  with  PIECP  inmate 
labor,  if  applicable; 

(11)  Documentation  of  non- 
displacement  verification;  and 

(12)  As  to  any  CACs  within  private 
prisons,  written  approval  from 
remanding  jiurisdiction  of  any 
proposed  room  and  board 
deduction,  in  compliance  with 
Section  III.d.5.(E)of  this  Guideline, 
supra; 

(13)  As  to  any  CACs  within  private 
prisons,  written  approval  of  the 
designation  by  the  Chief  State 
Correctional  Officer  for  the 
jurisdiction  in  which  the  CAC  is 
located;  and 

(14)  Documentation  of  the 
environmental  impacts  of  the  CACs 
existing  and  proposed  activities. 

(B)  The  Certificate  Holder  may,  in  its 

own  discretion,  undesignate  any 
previously  designated  CAC.  In  such 
instances,  the  Certificate  Holder 
must  submit  to  BJA  an 
Undesignation  Form  providing  the 
following  information: 

(1)  Cost  Accounting  Center  Name  and 
Location; 

(2)  Reasons  for  Undesignation;  and 

(3)  Effective  Date  of  Undesignation. 

(C)  BJA  may,  at  any  time  deemed 

necessary  to  resolve  compliance 
concerns  and  upon  the  issuance  of 
written  notice,  suspend  a  Certificate 
Holder's  authority  to  designate 
additional  Cost  Accounting  Centers. 


6.  Certificate  Holder  Monitoring 
Responsibilities 

As  to  all  designated  CACs,  the 
Certificate  Holder  must  assume  the 
following  monitoring  responsibilities: 

(A)  Undertake  all  reporting  and 

evaluation  activities  deemed 
necessary  to  ensure  continuing 
designated  CAC  compliance;  and 

(B)  Respond  to  all  BJA  requests  for 

information  and  cooperation  aimed 
at  ensuring  Project  compliance. 

b.  Cost  Accounting  Centers'  PIECP 
Exception  Status 

A  CAC  is  entitied  to  operate  under 
PIECP  exception  status. 

1.  To  retain  this  status,  the  CAC  must 
comply  with  all  PIECP  participation 
obligations  to  its  Certificate  Holder  and 
to  BJA,  including: 

(A)  Maintaining  continuous 
compliance  with  the  requirements 
set  forth  in  18  U.S.C.  1761(c)  and  in 
m.d),  supra,  of  this  Guideline;  and 

(B)  Responding  to  all  monitoring 
requests  for  information  and 
cooperation  aimed  at  maintaining 
continued  compliance  with  this 
Guideline. 

2.  The  CAC  must  prompUy  report  to  the 

Certificate  Holder  any  contemplated 
change  in  operations  which  may 
afiiect  its  ability  to  maintain 
statutory  and  Guideline 
compliance. 

c.  Compliance  Reviews 

1.  Performance  Reports 

Within  30  days  following  the  close  of 
each  calendar  quarter,  each  CAC  must 
submit  a  quarterly  performance  report  to 
its  Certificate  Holder  in  a  form 
prescribed  by  BJA.  The  performance 
report  describes  activities  imdertaken 
during  the  prescribed  period.  A 
consolidated  report  of  all  CAC  activity 
must  be  submitted  to  BJA  by  the 
Certificate  Holder  within  45  days 
following  the  close  of  each  calendar 
quarter. 

2.  On-Site  Monitoring  Reviews 

BJA  and  BJA  technical  assistance 
contractors  are  authorized  to  perform 
desk  and  on-site  reviews  of  all  PIECP 
participants,  including  all  CACs,  as 
deemed  necessary.  On-site  reviewers 
may  request  access  to  any  and  all 
documentation  necessary  to  assist  in 
determining  compliance  with  the 
requirements  of  this  Guideline  and  18 
U.S.C.  1761.  Monitored  participants  will 
be  advised  in  writing  of  the  results  of 
any  such  reviews.  Immediate  corrective 
action  must  be  taken  to  address 
determinations  of  non-compliance  and/ 


or  to  respond  to  issues  that  raise 
compliance  related-concerns  for  BJA. 

d.  BJA 's  PIECP  Administration 

BJA's  PIECP  responsibilities  include 
the  following: 

1.  Review  and  approval  of  Certificate 

Holder  PIECP  applications; 

2.  Monitoring  to  determine  compliance 

status  of  operations  within  all 
CACs; 

3.  PIECP  exception  status  termination  or 

suspension  for  cause  related  to 
substantial  non-compliance; 

4.  Liaison  with  other  Federal  agencies 

that  may  affect  PIECP  operations; 

5.  Provision  of  compliance-related 

technical  assistance;  and 

6.  Any  and  all  other  functions  necessary 

to  administer  the  program  in 
compliance  with  18  U.S.C.  1761(c). 

e.  PIECP  Exception  Status  Suspension/ 
Termination 

1.  Notice  of  Possible  Compliance 
Violation 

Alleged  facts  indicative  of  non- 
compliance shall  be  commimicated  in 
writing  by  BJA  to  the  involved 
Certificate  Holder  and  the  involved 
designated  CAC.  These  parties  must 
respond  to  the  allegations,  in  writing, 
within  15  days  after  receipt  of  the  notice 
of  non-compliance  determination. 
Immediate  corrective  action  must  be 
taken  to  address  determinations  of  non- 
compliance. 

2.  Volimtary  Compliance  Agreements 

If  BJA  determines  that  noncompliant 
practices  persist,  BJA  may,  in  its 
discretion,  propose  a  volimtary 
compliance  agreement  to  the  involved 
Certificate  Holder. 

3.  Failure  To  Achieve  Compliance  and 
Effect  of  Non-Compliance 

If  a  voluntary  compliance  agreement 
is  not  presented  by  BJA  or  is  not 
accepted  or  adequately  implemented  by 
the  Certificate  Holder  witltin  30  days 
after  receipt  of  such  an  agreement,  BJA 
may  suspend  the  Certificate  Holder's 
certification  and/or  CAC  exception 
status. 

4.  PIECP  Exception  Status  Suspension 
and  Termination 

A  certification  may  be  terminated  by 
BJA  if  it  has  been  inactive  (no 
production  within  a  designated  CAC)  or 
suspended  for  six  consecutive  months. 
A  certification  and/or  designation  may 
be  suspended,  and  six  months 
thereafter,  terminated  upon:  (1)  issuance 
of  a  notice  of  a  determination  that  the 
Certificate  Holder  and/or  designated 
CAC  is  not  acting  in  compliance  with 
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the  requirements  of  18  U.S.C.  1761,  this 
Guideline  or  the  conditions  set  forth  in 
its  certificate;  or  (2)  in  the  discretion  of 
the  Director  of  BJA  and  upon  a  re- 
definition of  a  PIECP  Project  authorized 
uudei  18  U.S.C.  1761(c).  Termination  or 
suspension  of  the  exception  status  of 
one  designated  CAC  will  not 
automatically  impact  the  PIECP 
exception  status  of  other  CACs  under 
the  same  certification  unless  the  PIECP 
Project  certification  is  suspended  or 
terminated.  The  hearing  and  appeal 
procedures  set  forth  in  28  C.F.R.  Part  18 
do  not  apply  to  PIECP  applicants  or 
participants  who  have  had  PIECP 
exception  status  suspended  or 
terminated  imder  this  provision. 

Dated:  March  31.  1999. 
Nancy  Gist, 

Director,  Bureau  of  Justice  Assistance. 
[FR  Doc.  99-8575  Filed  4-6-99;  8:45  am) 
BILUNG  CODE  4410-1B-P 


DEPARTMENT  OF  JUSTICE 

National  Institute  ot  Corrections 

Solicitation  for  a  Cooperative 
Agreement 

summary:  The  Department  of  Justice 
(DOJj,  National  Institute  of  Corrections 
(NIC)  annoimces  the  availability  of 
funds  in  FY  '99  for  a  cooperative 
agreement  to  fund  a  multi-year  project 
entitled  Gender-Specific  Responses: 
Research  Practice  and  Guiding 
Principles. 

Purpose:  The  National  Institute  of 
Corrections  is  seeking  proposals  for  a 
cooperative  agreement  to  provide 
planning  assistance  in  designing  a 
multi-year  project  on  gender  responsive 
strategies  for  women  offenders.  The 
assistance  will  be  provided  to  the 
National  Institute  of  Corrections'  (NIC) 
Women  Offenders'  Initiative,  a  five 
person.  Institute-wide  team  comprised 
of  representatives  from  each  of  the  foiu" 
program  divisions.  The  multi-year 
project  is  entitled  Gender-Specific 
Responses:  Research,  Practice  and 
Guiding  Principles,  and  is  described  on 
page  47  of  the  NIC  Service  Plan  for 
Fiscal  Year  1999. 

Authority:  Pub.  L.  93-415. 

Funds  Available:  The  maximum 
amoimt  available  is  $20,000  for  one 
cooperative  agreement  for  the  planning/ 
design  phase  of  the  project.  The 
planning  assistance  must  be  completed 
within  a  three  month  period. 

Deadline  for  Receipt  of  Applications: 
Applications  must  be  postmarked  by 
4:00  p.m..  Eastern  daylight  time  on 
Friday,  April  30. 1999. 
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Addresses  and  Further  Information: 
Requests  for  the  application  kit,  which 
includes  details  on  the  project's 
objectives,  etc.,  should  be  directed  to 
Judy  Evens,  Grants  Control  Office, 
National  Institute  of  Corrections,  320 
First  St,  NW,  Room  5007,  Washington, 
DC  20534  or  by  calling  800-995-6423, 
ext.  159  or  202-307-3106,  ext.  159.  You 
may  also  obtain  a  copy  of  the  kit  by  e- 
mailing  Ms.  Evens  at  jevens@bop.gov. 

All  technical  and/or  programmatic 
information  on  this  annoimcement 
should  be  directed  to  Ms.  Phyllis 
Modley  at  the  above  address  or  by 
calling  800-995-6423,  ext.  133  or  202- 
307-3106,  ext,  or  by  e-mail  at: 
pmodIey@bop.gov. 

Eligible  Applicants:  An  eligible 
applicant  may  be:  a  private 
organization,  non-profit  organization, 
individual  or  institution. 

Review  Consideration:  Applications 
received  under  this  announcement  will 
be  subjected  to  an  NIC  3  to  5  member 
Peer  Review  Process. 

Number  of  Awards:  One  (1). 

NIC  Application  Number:  99D02. 

Other  Information:  The  person  or 
organization  which  is  the  successful 
applicant  for  this  plaiming  phase  may 
not  apply  for  the  subsequent,  multi-year 
development  project. 

Executive  Order  12372: 

This  program  is  subject  to  the 
provisions  of  Executive  Order  12372. 
Executive  Order  12372  allows  States  the 
option  of  setting  up  a  system  for 
reviewing  applications  from  within 
their  States  for  assistance  under  certain 
Federal  programs.  Applicants  (other 
than  Federally-recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC),  a  list  of 
which  is  included  in  the  application  kit, 
along  with  further  instructions  on 
proposed  projects  serving  more  than  on 
State. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is:  1C.603 

Dated:  April  1,1999. 
Morris  L.  Thigpen, 

Director.  National  Institute  of  Corrections. 
[FR  Doc.  99-8529  Filed  4-6-99;  8:45  am] 
BILUNG  CODE  4410-3e-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Prisons 

National  Institute  of  Corrections; 
Agency  Information  Collection 
Activities:  Reinstatement,  Without 
Change,  of  a  Previously  Approved 
Collection  for  Which  Approval  Has 
Expired 

action:  Notice  of  information  collection 
imder  review;  Data  base  of  offender  job 
training  and  placement  service 
providers. 

The  Department  of  Justice,  Federal 
Bureau  of  Prisons,  National  Institute  of 
Corrections  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encoufaged  and 
will  be  accepted  until  June  7, 1999. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  follov«ng  four  points: 

(1}  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  acciuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
John  E.  Moore,  202-307-1300  Ext.  147, 
National  Institute  of  Corrections,  Office 
of  Correctional  Job  Training  and 
Placement,  320  First  Street,  N.W., 
Washington,  D.C.  20534. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Reinstatement,  without  change,  of  a 
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previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of. the  form/collection: 
Data  base  of  Offender  Job  Training  and 
Placement  Service  Providers. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
Department  of  Justice,  Bureau  of 
Prisons,  National  Institute  of 
Corrections,  Office  of  Correctional  Job 
Training  and  Placement. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Agencies  and  organizations 
involved  in  providing  job  counseling, 
training  in  job  readiness  skills,  job 
development,  and  job  placement 
services  for  offenders  and/or  ex* 
offenders  to  include  public  corrections, 
i.e.  State  and  local  Prison  Systems;  Jails; 
Departments  of  Probation  and  Parole; 
and  Private  For  Profit  and  Private  Not 
for  Profit  Agencies  and  Organizations. 

Other:  None. 

Information  gathered  firom  the  survey 
will  be  placed  in  a  data  base  to  be  used 
primarily  as  a  mailing  list  of  service 
providers.  The  database  is  being  used  by 
the  Office  of  Correctional  Job  Training 
and  Placement  to  build  a  network  of 
professionals  providing  these  services, 
and  it  will  facilitate  the  sharing  of 
timely  information  to  include  notices  of 
available  training  opportunities, 
publications,  and  technical  assistance. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  too 
respond/reply:  It  is  estimated  that 
approximately  75  surveys  per  year  will 
be  forwarded  to  programs  for  return  and 
inclusion  into  the  data  base.  The  time 
burden  of  the  75  surveys  is  10  minutes 
per  survey. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  biuden  hour  to 
complete  the  applications  is  12  hrs.  and 
45  minutes  annually. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  D.C. 
20530. 

Dated:  April  1, 1999. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  99-8504  Filed  4-6-99;  8:45  am] 

BILUNG  CODE  441(M)6-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Women's  Bureau;  The  National  Women 
Veterans  Art  Design  Search; 
Reopening  and  Extension  of  Search 
Period 

agency:  Office  of  the  Secretary.  Labor. 
ACTION:  Reopening  and  Extension  of  the 
National  Women  Veterans  Art  Design 
Search. 

SUMMARY:  This  document  reopens  and 
extends  the  period  for  U.S.  military 
veterans  to  submit  their  original  art 
work  depicting  the  theme:  "Hire  a  Vet: 
A  Model  of  Success."  This  action  is 
taken  to  permit  additional  U.S.  military 
veterans  to  participate  in  the  search. 
DATES:  Original  art  work  must  be 
received  no  later  than  September  7, 
1999. 

ADDRESSES:  Send  or  deliver  original  art 
work  and  Artist  Release  Form  (see 
Section  A  of  this  Notice)  to  Cheryl 
Edwards,  U.S.  Department  of  Labor, . 
Women's  Bureau,  200  Constitution 
Avenue.  NW.  Room  S-3311, 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cornelia  H.  Moore,  Regional 
Administrator,  U.S.  Department  of 
Labor  Women's  Bureau,  Philadelphia, 
PA  19104, 1-800-379-9042  or  visit  the 
Women's  Bureau  website  at  http:// 
www.dol.gov/dol/wb 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  3, 1998 
(63  FR  47094),  the  Department  of  Labor 
published  an  announcement  of  the 
national  women  veterans  original  art 
search  in  which  any  U.S.  military 
veteran  can  compete  for  first,  second 
and  third  places  for  the  best  original  art 
works  that  depict  women  as  U.S. 
military  veterans  with  a  "Hire  a  Vet:  A 
Model  of  Success"  theme.  Interested 
persons  were  requested  to  send  or 
deliver  their  original  art  work  on  or 
before  October  16.  1998. 

Because  of  the  continuing  interest  in 
the  original  art  design  search,  the 
Women's  Bureau  believes  that  it  is 
desirable  to  reopen  and  extend  the 
period  for  all  interested  persons. 
Therefore,  the  search  is  reopened  and 
extended  to  September  7, 1999.  A  copy 
of  the  September  3, 1998  Federal 
Register  can  be  obtained  from  the  U.S. 
Department  of  Labor,  Women's  Bureau, 
by  calling  1-800-379-9042. 

The  winners  will  be  notified  on  or 
before  October  8, 1999.  The  first  place 
wiiming  entrant  will  be  unveiled  by  the 
Secretary  of  Labor  during  the 
Department's  Salute  to  Veterans 
program  in  November  1999. 


A.  Artist  Licensing,  Certification,  and 
Release  Form 

In  order  for  an  artist  to  be  eligible  to 
receive  any  award  for  this  National 
Women  Veterans  Original  Art  Search, 
the  artist  must  have  signed  the 
following  Artist  Licensing,  Certification, 
and  Release  Form: 

I, ,  do  hereby  confer  exclusive 

rights  upon  the  United  States 
Department  of  Labor  (USDOL)  to 
display  (including  on  the  Internet), 
reproduce,  distribute,  and  sell 
reproductions  of  my  entry  in  any  form 
imtil  November  30.  2001.  Thereafter.  I 
authorize  USDOL  the  right  to  display 
my  entry,  as  well  as  sell  and  distribute 
reproductions  of  my  entry  made  prior  to 
November  30.  2001. 

I  certify  that  this  entry  is  my  own 
original  work  for  which  I  own  all  rights, 
and  no  other  person  is  or  will  be 
authorized  to  reproduce  or  sell  it  for  the 
duration  of  this  agreement.  I  also  certify 
that  there  has  been  no  prior  publication 
of  this  work.  I  imderstand  thiat  my  entry 
will  be  returned  with  the  hanging  strips 
and  blocks,  used  for  exhibition  of  my 
entry,  still  attached.  I  hereby  release 
USDOL,  including  the  Women's  Bureau, 
the  Veterans'  Employment  and  Training 
Service,  and  the  United  States 
Employment  Service,  from  any  and  all 
liability  for  damage  or  loss  of  my  entry. 

Signatiire  of  Artist 

Print  Name 

Address  (including  zip  code) 

Telephone  Number  and  Fax  Number 
(Including  area  codes) 


Signed  at  Washington,  DC,  this  1st  day  of 
April  1999. 

Delores  L.  Croclcett, 

Deputy  Director,  Women's  Bureau. 

(FR  Doc.  99-8592  Filed  4-6-99:  8:45  am] 

■HJJNG  CODE  4510-23-P 

DEPARTMENT  OF  UVBOR 

Empioyment  and  Training 
Administration 

[TA-W-35,522] 

Great  Northern  Paper,  IMiilinocKet, 
Maine;  Dismissal  of  Application  for 
Reconsideration 

Pm«uant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Acting  Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Great  Northern  Paper  located  in 
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Millinocket,  Maine.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

TA-W-35.522;  Great  Northern  Paper 
Millinocket.  Maine  (March  24, 1999) 
Signed  at  Washington,  DC  this  31st  day  of 
March,  1999. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  99-8593  Filed  4-«-99;  8:45  ami 

BNJJNG  CODE  4510-30-11 


DEPARTMEMT  OF  LABOR 

Employment  and  Training 
Administratkxi 

Investigationa  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 

Appendix 

[Petitions  Instituted  on  03/15/1999] 


shown  below,  not  later  than  April  19, 
1999. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  April  19, 
1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Emplojrment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington.  DC,  this  15th  day  of 
March  1999. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 


TA-W 


35.799  . 

35.800  . 

35.801  . 

35.802  . 

35.803  . 

35.804  . 

35.805  . 

35.806  . 

35.807  . 

35.808  . 

35.809  . 

35.810  . 

35.811  . 

35.812  . 

35.813  . 

35.814  . 

35.815  . 
35,816 
35,817 
35,818 
35,819 
35,820 
35,821 
35,822 
35,823 
35,824 
35,825 
35,826 
35,827 
35,828 
35,829 
35,830 
35,831 
35,832 
35,833 
35,834 
35,835 
35,836 
35.837 


Subject  firm  (petitioners) 


Louisiana  Pacific  (Wkrs) 

WACO  (Wkrs)  

Continental  Sprayers  (Co.) 

Fleming  Potter  Co,  Inc  (Wrkrs) 

Outokumpu  Copper  Kenosha  (USWA) 

Veritas  DGC  Land  (Co.)  

Operators  and  Consulting  (Wrkrs) 

Ptielps  Dodge  Chino  Mining  (Wrkrs)  .. 

Kk*s  Fashions,  Inc  (Wrkrs) 

Paul  Sebastian  Inc  (Wrkrs) 

Gtobe  Construction  Co.  (Wrkrs)  

4  Way  Tnjcking  (Wrkrs) 

Rockwell  Automation  (lAMAW)  

Silicon  Graphics,  Inc  (Wrkrs) 

Fentress  Industries  (Co.)  

FairfieW  Southern  RR  (Wrkrs) 

Controlled  Recovery,  Inc  (Wrkrs)  

Chapman  Sen/ices  (Co.)  

Rawlings  Sporting  Goods  (Wrkrs)  

Gesell's  Pump  Sales  ((Wrkrs)  

Gandy  Drill  Pipe,  LTD  (Wrkrs) 

Stone  Savannah  River  Pulp  (UPIP)  .. 

PMC  Global  Industries  (Wri<rs) 

Fashions  Enterprises  (Co.) 

Land  Management  Group  (Wrkrs) 

Emerson  Electric  (Wri<rs) 

Keystone  Powdered  Metal  (Wrkrs) .... 

Harris  Mud  and  Chemteal  (Wrkrs) 

Pennant  Servk»  Co  (Co.)  

Brown  Jordan  (USWA)  

Lucia,  Inc  (Co.)  

Hayes  Mrcrocomputers  (Wrkrs)  

La  Brava  LTD  (Wrtcrs)  

Red's  Satellite  Service  (Co.)  

Vanity  Fair  Intimates  (Co.) 

Gambro  Renal  Care  (Co.)  

Eaton  Corporation  (Co.)  

Gloria  Lingerie  (UNITE)  

Datiani  Fashions  LTD  (Wrkrs) 


Location 


Rogue  River.  OR  ... 

Waterbury.  CT 

B  Paso,  TX 

Peoria.  IL 

Kenosha,  Wl  

Pearl.  MS  , 

Lafayette.  LA 

Huriey.  NM  

New  York.  NY  , 

Ocean.  NJ  

Hobbs,  NM  

Hays.  KS  — 

Madison.  IN 

Eagan.  MN 

Jamestown.  TN 

FairfiekJ.  AL 

Hobbs.  NM  

Odessa,  TX  

Ava,  MO  

Whittington,  IL 

MkJIand.  TX 

Savannah.  GA 

Odessa.  TX 

El  Paso.  TX 

Houston.  TX  

El  Paso.  TX 

St.  Marys.  PA 

OIney,  IL 

Denver,  CO 

Newport.  AR 

Elkin.  NC  

Norcross,  GA 

Brooklyn.  NY  

Abilene.  TX  

Milton.  FL  

Newport  News,  VA 

Hamilton.  IN  

Long  Island.  NY  ... 
New  York.  NY  


Date  of 
petitkKi 


02/23/1999 

02/24/1999 

02/24/1999 

02/24/1999 

02/24/1999 

02/23/1999 

02/23/1999 

02/26/1999 

02/23/1999 

02/24/1999 

02/02/1999 

02/25/1999 

02/25/1999 

02/24/1999 

02/26/1999 

02/22/1999 

02/17/1999 

02/26/1999 

02/17/1999 

02/23/1999 

02/23/1999 

02/23/1999 

02/22/1999 

02/22/1999 

02/22/1999 

02/21/1999 

02/24/1999 

02/23/1999 

02/23/1999 

02/22/1999 

03/02/1999 

02/19/1999 

02/23/1999 

02/24/1999 

02/22/1999 

02/19/1999 

02/24/1999 

02/24/1999 

02/18/1999 


Product(s) 


Veneer. 

Sleepwear. 

Plastic  Trigger  Sprayers. 

Labels. 

Light  Gauge  Brass.  Copper  Strip. 

Gather  Seismic  Data  for  Oil  Companies. 

Offshore  Disatchers. 

Copper  Mining. 

Ladies'  &  Giri's  Knit  Tops. 

Men's  and  Ladies'  Fragrances. 

Oil  Senrice. 

Trucking  Sendees — Oilfield. 

AC  Fractional  Motors. 

Supercomputers. 

Ladies'  Blazers. 

Transport  Hot.  CoW  Rolled  Steel. 

Crude  Oil. 

Rental  Oil  Equipnient. 

Footballs. 

Oilfield  Services. 

Steel  Pipe. 

Bleach  Market  Pulp. 

Gas  Measurement  Instruments. 

Ladies'  Suits,  Skirts,  Pants. 

Exptoration  Services. 

Electrical  Switches. 

/Automotive  Parts. 

Oil,  Gas  Drilling. 

Oil.  Gas  Well  Sennces. 

Patio  Fumiture. 

Ladies's  Apparel. 

Microcomputer  Modems. 

Ladies'  Sportswear. 

Oilwell  Drilling  and  Sen/ices. 

Intimate  Apparel. 

Disposat>le  Medical  Devices. 

Valves.  Sensors.  Actuatk}n  Devices. 

T-Shirts. 

Ladies'  Dresses. 
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TA-W 


35.838 

35,839 

35,840 

35,841 

35,842 

35,843 

35,844 

35,845 

35,846 

35,847 

35,848 

35,849 

35,850 

35.851 

35,852 

35,853 

35,854 

35.855 

35,856 

35.857 

35.858 

35.859 

35.860 

35,861 

35,862 

35.863 


Subject  firm  (petitioners) 


Appendix— Continued 

(Petitions  Instituted  on  03/15/1999] 


Equistar  Chemicals  L.P.  (lAMAW) 

Topco.  Inc  (Co.) 

Ocean  Energy  (Co.) 

North  American  Knitting  (Co.)  

MKE  Quantuhi  Components  (Co.) 

Avery  Dennison  Office  (Co.) 

Seco  Products  Corp  (Co.)  

Pool  Califomia  Energy  (Co.) 

US  Axie,  Inc  (UAW) 

Store  Ready  Co  (Wrkrs)  

Pool  Company  (Wrkrs) , 

Horace  Small  Manufacturing  (Co.) 
Cooper  Cameron  Valve  (Wrkrs)  ... 

Advantage  Lift  Systems  (Co.) 

Reading  Anthracite  (UMWA)  

Titan  Oil,  Inc  (Wrkrs) 

Carolina  Maid  Products  (Co.)  ....... 

Puget  Plastics  (Co.) 

Suzette  Fashions  (UNITE) 

Johnstown  Corporation  (USWA)  .. 

Haggar  Clothing  (Co.) 

Heckett  Multisen^  (Wkrs)  

Timken  Latrobe  Steel  Co  (USWA) 

Continental  Emsco  (Wkrs) 

Flex  O  Ute  (Wkrs)  

Tultex  (Co.) 


Location 


Port  Arthur,  TX 

Elizabeth,  NJ  

Lafayette,  LA 

Mansfield,  OH  

Louisville,  CO 

Rochelle.  IL „. 

S.  Plainfield,  NJ .... 
Bakersfield,  CA  .... 

Pottstown,  PA  

Cressona,  PA 

Roosevelt,  UT  

Nashville,  TN 

Missouri  City.  TX  ... 

Williamson.  PA 

Pottsville,  PA 

Baker,  MT 

Granite  Quarry,  NC 

Tualatin,  OR  

Jersey  City.  NJ 

Johnstown,  PA  

Weslaco.  TX 

Slippery  Rock.  PA  . 

Latrobe,  PA 

Hobbs,  NM  

Elwood,  IN 

Mayodan.  NC  


Date  of 
petition 


02/14/1999 
02/23/1999 
03/01/1999 
03/03/1999 
02/25/1999 
02/19/1999 
02/26/1999 
02/04/1999 
02/26/1999 
02/23/1999 
03/05/1999 
02/26/1999 
02/25/1999 
02/26/1999 
02/22/1999 
02/25/1999 
03/03/1999 
03/02/1999 
03/01/1999 
02/26/1999 
02/23/1999 
02/20/1999 
03/01/1999 
02/23/1999 
03/01/1999 
03/02/1999 


Product(s) 


Polyethylene  Plastic. 

Metal  Stampings. 

Exploration,  Development  of  Oil. 

Knit  Suits. 

Head  Gimt>al  Assembly. 

Index  Dividers. 

Plastic  Lids. 

Oilfield  Sen/ices. 

Axles,  Shafts. 

Hanging,  Sagging  &  Preparing  Garments. 

Oil  Services. 

Uniform  Pants. 

Intemal  Parts  for  Valves. 

Automotive  Hoists. 

Coal  Mining. 

Crude  Oil. 

Ladles'  Apparel. 

Computer  Rastic  Parts.    " 

Ladies'  Coats. 

Steel  Castings. 

Men's  Pants  and  Coats. 

Repair  Steel  Mill  Equipment. 

Spectaly  Steels. 

Downhole  Pumps. 

Safety  Equipment. 

Crewneck  Reece  Sweatshirts. 


[FR  Doc.  99-8595  Filed  4-6-99;  8:45  am] 
nUJNG  CODE  4610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-35, 610] 

Raiston  Purina  Now  Known  as  Ralston 
Purina,  Gold  Products  Division, 
Olmsted,  Illinois;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Acting  Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Ralston  Purina,  now  known  as  Ralston 
Purina,  Gold  Products  Division, 
Olmsted,  Illinois.  The  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-35,  610;  Ralston  Purina.  Now 
Knovra  as  Ralston  Purina,  Gold  Products 
Division.  Olmsted,  Illinois  (March  31, 1999) 


Signed  at  Washington,  D.C.  this  1st  day  of 
April,  1999. 

Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  99-8597  Filed  4-6-99;  8:45  am] 

BILUNG  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  n, 
Chapter  2,  of  the  Act.  The  investigations 


will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  b«gin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  April  19, 
1999. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
showTi  below,  not  later  than  April  19, 
1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington.  D.C,  this  22nd  day 
of  March.  1999. 

Grant  0.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
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Subject  firm  (petitioners) 


35.864  Timken  Co  (The)  (USWA)  

35.865  N  F  and  M  International  (USWA)  .. 

35.866  Acutus  Gladwin  (Comp) 

35.867  Exide  Electronics  (Comp)  

35.868  3M,  West  Deptford  Plant  (Comp)  ., 

35.869  CMS  Oil  and  Gas  Co  (Comp)  

35.870  Kai  Jay  Jeanswear  (Wrks) 

35.871  Morven  Partners  (Wrks)  

35.872  B  and  H  Apparel,  Inc  (Comp) 

35.873  Brand  S,  Inc  (Comp) 

35.874  SouttTwestem  Energy  Co  (Wrks)  .. 

35.875  E  and  H  Industrial  Supply  (Comp) 

35.876 Equity  Oil  Co  (Comp)  

35.877  Production  Testing  Serv.  (Wrks)  .. 

35.878  VingCard,  Inc  (Comp) 

35.879  ;  Marui  International  (Wrks)  

35.880  j  Henkel  Corp.,  Chemical  (Comp)  .. 

35.881  !  Perry  Snd  Perry,  Inc  (Comp) 

35.882  . 
35,883A 
35,883B 


Artcraft  Industries  (Wrks) 

Jones  Drilling  (Wrks)  

Jones  Drilling  (Wrks)  

35.883  !  Jones  Drilling  (Writs)  

35.884 I  Siebe  Appliance  Control  (Comp)  .. 

35.885 i  Willamette  Industries  Inc  (USWA) 

35.886  i  Justin  Boot  Co  (Wri<s)  

35.887  I  Hydrofonn  USA,  Inc.  (Comp)  

35.888  '  North  Power  LLC  (Writs)  

35.889  I  Omimex  Energy.  Inc  (Comp) 

35.890  I  Morris  Button  Co  (Writs)  

35.891  I  Corinth  Acquisition  (Comp) 


35.892  Martin  Copeland  Eyeware  (Writs)  .. 

35.893  1  Natchiq.  Inc  (Comp) 

35.894  I  Revelation  Bra  Co  (Comp)  

35.895  I  Guilford  of  Maine  (Writs 

35.896  Qectroalkjys  Corp  (Writs)  

35.897  :  West  Bend  Co  (The)  (PACE)  

35.898  I  American  Alloys,  Inc  (Comp) 

35.899  '  Consolidation  Coal  (UMWA) 

35,90()  j  Item-Eye,  Inc  (Writs)  

35.901 American  Cabinetry,  Inc  (Comp)  .... 

35.902  j  General  Electric  Ind.  Sys  (Comp)  ... 

36.903  I  Independence  Mining  Co  (Comp)  .. 

35.904  I  Carharti,  Inc  (UFCW; 

35.905  I  Hughes-^JVC  Technology  (Comp) 

35.906  I  Ribbon  Narrow  Fabrics  (UAW)  


Appendix 

[Petitions  Instituted  on  03/22/1999] 


35,907 
35,908 
35,909 
35,910 
35,911 
35,912 
35.913 
35,914 
35,915 


Grand  Fashions,  Inc  (Wrks)  

Bkx*  Drug,  Inc  (Writs)  

OS.  Kelly  Co  (The)  (Comp)  

Hyfek  Microsystems,  Inc  (Comp) 
Morrow  Snowtxiards,  Inc  (Writs)  . 
Yamamoto  Manufacturing  (Writs) 

Salant  Corp  (Comp) 

PJainville  Oil  Well  Sero.  (Writs)  .... 
VF  Jeanswear  (Writs)  


Location 


Canton,  OH 

Monaca,  PA  

BIytheville,  AR 

Leiand,  NC  

Thorofare,  NJ  

Traverse  City,  Ml 

Nesquchoning,  PA  .... 

Gomnan,  TX  « 

Mullins,  SC  

Corvallis,  OR 

Oklahoma  City,  OK  ... 

Williston,  ND 

Salt  Lake  City,  UT 

Anchorage,  AK 

Dallas,  TX 

El  Paso,  TX 

Los  Angeles,  CA  

Midland,  TX 

Milwaukee,  Wl 

All  Locations.  TX 

All  Locations,  OK  

Midland,  TX 

Winterset,  lA  

Kingsport,  TN  

Sarcoxie,  MO  

Carson,  CA  

Arcade,  NY 

Mason,  Ml  

New  Yorit,  NY  

Corinth,  MS  

Bristol,  Rl 

/Anchorage,  AK 

East  Boston,  MA  

Newport,  ME  

Elyria,  OH 

West  Bend,  Wl 

New  Haven,  WV 

Osage,  WV 

New  Yorit,  NY  

Cranbury,  NJ 

Morison.  IL  

Elko.  NV 

McKenzie,  TN ". 

Carisbad,  CA 

Secaucus,  NJ  

West  New  York,  NJ  . 

Dayton,  NJ  

Springfield,  OH 

Carson  City,  NV  

Salem,  OR  

Beaverton,  OR  

Long  Island  Cty,  NY 

Plainville,  KS 

Richland,  MO  


Date  of 
petition 


Product(s) 


02/22/1999 

03/11/1999 

03/12/1999 

02/25/1999 

02/22/1999 

02/11/1999 

01/21/1999 

02/11/1999 

03/08/1999 

03/04/1999 

02/22/1999 

03/03/1999 

03/05/1999 

03/01/1999 

03/03/1999 

03/03/1999 

03/10/1999 

02/25/1999 

03/01/1999 

03/04/1999 

03/04/1999 

03/04/1999 

03/04/1999 

03/06/1999 

03/03/1999 

03/08/1999 

03/10/1999 

03/08/1999 

03/04/1999 

03/09/1999 

03/08/1999 

03/08/1999 

03/03/1999 

03/15/1999 

03/12/1999 

02/26/1999 

03/03/1999 

03/05/1999 

02/10/1999 

03/03/1999 

03/03/1999 

03/05/1999 

02/28/1999 

03/05/1999 

03/05/1 99S 

03/02/1999 

03/01/1999 

02/26/1999 

03/03/1999 

03/01/1999 

03/09/1999 

03/10/1999 

01/07/1999 

02/16/1999 


Tapered  Roller  Bearings. 

Titanium  Bar. 

Maintenance  for  Casters  &  Molds. 

Power  Systems. 

Electrical  Crimp  Terminals. 

Exploration,  Production,  Oil  &  Gas. 

Denium  Jeans. 

Peanuts. 

Ctothing  Assembly. 

Architectural/plywood. 

Cmde  Oil  and  Natural  Gas. 

Pumping  Unit  Bridles. 

Clerical  Staff— Oil  and  Gas. 

Oil  and  Gas  Testing. 

Plastto  Keycards  for  Hotel  Rooms. 

Automotive  Parts. 

Olechemicals  (Veg  Fatty  Acids). 

Cmde  Oil. 

Mass  Transit  Seating. 

Oil,  Gas  Exploration,  Drilling. 

Oil,  Gas  Exploration,  Drilling. 

Oil.  Gas  Exploration,  Drilling. 

Electronic  Appliance  Control  Assembly. 
I  Coated  Paper. 
;  Leattier  B<x}ts. 

j  Airframe  Parts  and  Assemblies. 
:  Heavy  Duty  Alternators. 
i  Oil  and  Gas. 
;  Buttons. 
i  Men's  Jackets. 
j  Eye  Glass  Frames. 
j  Oilfield  Sennces. 
!  Brassieres. 
i  Fabric. 
'  Alloys. 

;  Electric  Kitchens  Appliances. 
I  Ferrosilicon. 
!  Steam  Coal. 
]  Sportswear. 
i  Kitchen  Cabinetry. 
I  Wall  Thermostats. 
I  Gold. 

]  Bib  Overalls. 
Lare  Screen  Projectors. 

Cut  Edge  and  Novelty  Ribbons. 
Ladies'  Coats. 
I  Toothpaste,  Toilet  Bowl  Cleaners. 

j  Pitmo  Plates. 
Hybrid  Components. 

^  Snowtxiards. 

'  Printed  Circuit  Boards. 
Men's  and  ChikJren's  Belts,  Tides. 
Oil  Well  Services. 
Denim  Jeans. 


Federal  Register / Vol.  64,  No.  66 / Wednesday,  April  7,  1999 /Notices 


17019 
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BILUNG  CODE  4610-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-35,124] 

Twinstar  Semiconductor,  Richardson, 
Texas;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
consideration  was  filed  with  the  Acting 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Twinstar  Semiconductor  located  in 
Richardson,  Texas.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

TA-W-35,124;  Twinstar  Semiconductor 
Richardson,  Texas  (March  24, 1999) 
Signed  at  Washington,  D.C.  this  31st  day  of 
March,  1999. 
Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  99-8594  Filed  4-6-99;  8:45  am] 

BILUNG  CODE  4S10-3O-M 


NATIONAL  GAMBLING  IMPACT  STUDY 
COMMISSION 

Meeting 

AGENCY:  National  Gambling  hnpact 
Study  Commission. 

ACTION:  Notice  of  Public  Meeting; 
Change  of  Date. 

summary:  At  its  thirteenth  regular 
meeting  the  National  Gambling  Impact 
Study  Commission,  established  under 
Pub.  L.  104-169,  dated  August  3, 1996, 
will  conduct  its  normal  meeting 
business;  hear  possible  presentations 
firom  one  or  more  subcommittees; 
continue  its  ongoing  review  of 
Commission  research  on  economic  and 
social  gambling  impacts;  and  deliberate 
on  possible  findings  and 
recommendations  for  the  Final  Report. 

DATES:  Monday,  May  17,  8:30  a.m.  to 
5:30  p.m.  and  Tuesday,  May  18,  8:30 
a.m.  to  5:30  p.m. 

ADDRESSES:  The  meeting  site  is  not  yet 
available,  but  will  be  located  in  the 
Washington,  DC  area. 

Written  comments  can  be  sent  to  the 
Commission  at  800  North  Capitol  Street, 
NW,  Suite  450,  Washington,  DC  20002. 


STATUS:  The  meeting  will  be  open  to  the 
public  both  days. 

CONTACT  PERSONS:  For  further 
information  contact  Craig  Stevens  at 
(202)  523-8217  or  write  to  800  North 
Capitol  St.,  NW,  Suite  450,  Washington, 
DC  20002. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  was  originally  scheduled  and 
aimoimced  for  May  11-12  but  has  been 
moved  to  May  17-18, 1999.  The  exact 
meeting  location  vdll  be  announced  as 
soon  as  arrangements  are  finalized.  This 
information  will  be  faxed  to  all 
individuals  on  the  Commission's  fax 
list,  posted  to  the  Commission's  web 
site,  www.ngisc.gov.,  and  announced  in 
the  Federal  Register. 
Tim  Bidwill, 

Special  Assistant  to  the  Chairman. 
[FR  Doc.  99-8537  Filed  4-6-99;  8:45  am] 

BILUNG  COOE  6a02-ET-P 


NATIONAL  SaENCE  FOUNDATION 

Commission  on  ttie  Advancement  of 
Women  and  Minorities  in  Science, 
Engineering  and  Technology 
Development 

In  accordance  with  Pub.  L.  105-255, 
the  National  Science  Foimdation 
announces  the  following  meeting: 

Name:  Commission  on  the  Advancement  of 
Women  and  Minorities  in  Science, 
Engineering  and  Technology  Development 
(5270). 

Date  and  Time:  April  14  (8:30  a.m.  to  5:00 
p.m.). 

Place:  Room  1235,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Karen  Pearce,  Executive 
Secretary,  National  Science  Foundation,  4201 
Wilson  Blvd..  Arlington,  VA  22230.  Phone 
(703)  306-1070. 

Minutes:  May  be  obtained  firom  the 
Executive  Secretary  at  the  above  address. 

Purpose  of  Meeting:  To  conduct  initial 
commission  business,  and  to  carry  out  the 
requirements  in  section  4  of  Pub.  L.  105-255, 
and  Act  to  establish  the  Commission  on  the 
Advancement  of  Women,  Minorities  in 
Science,  Engineering  and  Technology 
Development. 

Agenda 

Wednesday,  April  14 — 8:30  a.m. — Breakfast 
Reception 

1.  hitroduction  of  Commissioners  and 
Commission  Business,  election  of  chair 

2.  Status  of  Women,  Minorities,  and 
Persons  with  Disabilities;  An  Overview 

3.  Academic  View 

4.  Corporate  View 

5.  Scope  of  Work  and  Future  Meetings 


Dated:  April  1, 1999. 
Janet  Silva, 

Acting  Deputy  Director,  Division  of  Human 
Resource  Management. 
[FR  Doc.  99-8546  Filed  4-6-99:  8:45  am) 

BILLING  COOE  756S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Carolina  Power  &  Light  Company;  H. 
B.  Robinson  Steam  Electric  Plant,  Unit 
No.  2  Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

Docket  No.  50-261 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  DPR-23 
issued  to  Carolina  Power  and  Light 
Company  (the  licensee)  for  operation  of 
the  H.  B.  Robinson  Steam  Electric  Plant 
(HBRSEP),  Unit  2,  located  at  the 
licensee's  site  in  Darlington  County, 
South  Carolina. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  amend 
the  Facihty  Operating  License  to  reflect 
a  revision  to  the  HBRSEP  Updated  Final 
Safety  Analysis  Report  (UFSAR)  to 
include  the  evaluation  of  a  previously 
unanalyzed  spent  fuel  cask  drop 
scenario.  The  analysis  also  considered  a 
second  scenario  of  potential  damage  by 
lateral  movement  of  the  cask  into  plant 
equipment  that  results  in  damage  to  the 
valves  while  shipping  with  the  valve 
covers  removed.  The  cask  drop  scenario 
is  h5T>othesized  to  occur  during 
movement  of  spent  fuel  shipping  cask 
model  IF-300,  writhout  the  cask  valve 
covers  installed,  from  the 
decontamination  facility  at  the  HBRSEP 
to  the  shipping  railcar  using  a  crane  in 
a  non-single-failure-proof  configuration, 
i.e.  using  a  non-redundant  cask  lifting 
yoke.  The  maximum  potential  height 
from  which  the  cask  could  be  dropped 
during  the  time  of  transfer  with  a  non- 
redundant  cask  lifting  yoke  is  30  feet. 
The  postulated  accident  associated  with 
lateral  movement  of  the  cask  could 
occur  anytime  during  the  general 
handling  of  the  cask  without  the  cask 
valve  covers  installed.  The  proposed 
action  is  in  accordance  with  the 
licensee's  request  for  NRC  review  dated 
August  28, 1997,  as  supplemented  by 
letters  dated  June  17, 1998,  October  29, 
1998,  and  February  11, 1999. 

The  Need  for  the  Proposed  Action 

At  HBRSEP,  Unit  No.  2,  loaded  Spent 
Fuel  Shipping  Casks  are  shipped  by  rail 
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to  CP&L's  Shearon  Harris  Nuclear  Power 
Plant  (SHNPP),  where  the  fuel  is  placed 
in  long-term  storage  in  the  SHNPP  spent 
fuel  pool.  With  the  cask  valve  covers 
installed  the  IF-300  shipping  cask  is 
designed  to  withstand  being  dropped 
from  30  feet  onto  an  unyielding  surface. 
The  cxurent  Certificate  of  Compliance 
(CoC)  for  the  IF-300  cask  requires  the 
valve  box  covers  be  fully  installed. 
However,  during  a  portion  of  the  overall 
cask  handling  process,  CPfltL  is 
constrained  in  its  movement  of  this 
cask.  The  cask  cannot  be  transferred  by 
crane  in  the  single-failure-proof 
configuration  fr«m  the  railcar  to  the 
cask  decontamination  area  of  the  Fuel 
Handling  Building  (FHB)  or  returned  to 
the  railcar  because  the  redimdant  lifting 
yoke  cannot  fit  onto  the  cask  while  the 
cask  is  on  the  railcar.  The  maximimi 
height  of  the  cask  while  being  lifted 
with  a  non-redundant  yoke  is  30  feet. 
The  valve  box  covers  must  be  removed 
to  provide  access  to  the  valves  for  off- 
gas  venting  from  the  cask.  Because  the 
FHB  cask  decontamination  area  cannot 
accommodate  installation  or  removal  of 
the  valve  box  covers,  the  covers  are 
removed  at  the  rail  car  and  remain  off 
the  cask  during  all  movements  in  the 
FHB.  Lateral  movement  of  the  cask  into 
plant  equipment  with  the  valve  covers 
removed  or  a  cask  drop  while  the  cask 
is  being  transferred  using  a  non- 
redundant  lifting  yoke  could  result  in 
damage  to  the  vaJves,  resulting  in  a 
release  of  noble  gas  and  iodine  gap 
activity  to  the  environment.  These 
scenarios  create  the  possibility  of  a  new 
or  different  kind  of  accident  not 
previously  evaluated.  The  consequences 
of  the  cask  drop  scenario  would  bound 
any  consequences  due  to  impact  diiring 
lateral  movement.  For  all  of  the  above 
reasons,  there  is  a  need  for  a  revision  to 
the  HBRSEP  UFSAR  to  include  the 
evaluation  of  a  previously  unanalyzed 
spent  fuel  cask  drop  scenario  to  allow 
the  licensee  to  ship  spent  fuel  using  fuel 
handling  procedures  that  are  not 
currently  within  the  plant's  licensing 
basis. 

Environmental  Impacts  of  the  Proposed 
Action 

An  evaluation  has  been  performed  by 
the  licensee  to  determine  the 
consequences  of  a  postulated  30  foot 
cask  drop  accident  with  less  than  full 
integrity,  i.e,  with  the  valve  box  covers 
removed.  The  evaluation  determined 
that,  while  the  fuel  components  would 
be  retained  in  the  cask,  the  vent/ drain 
valves  may  be  damaged  and  thus  not  be 
gastight.  Using  the  maximum  activity 
loading  for  the  IF-300  cask,  this  type  of 
release  has  been  evaluated  and  the 
whole  body  and  thyroid  doses  which 


could  restdt  are  a  small  fraction  of  those 
previously  analyzed  for  the  fuel 
handling  accident  in  Section  15.7.3  of 
the  UFSAR.  The  personnel  involved  in 
a  cleanup  after  a  postulated  accident 
would  need  to  decontaminate  a 
maximum  of  one  cubic  foot  of  material 
with  a  dose  rate  of  up  to  10  rem/hr  at 
one  meter  based  on  the  limit  established 
for  the  maximimi  allowable  water 
remaining  in  the  cask  after  loading 
operations.  Personnel  exposure  rates 
could  be  effectively  limited  by  use  of 
temporary  shielding  and  remote 
handling  tools.  The  release  of  activity 
would  not  be  sufficient  to  initiate  the 
Control  Room  radiation  alarm  or 
pressurization  mode  of  the  Control 
Room  ventilation  system.  The 
postulated  dose  to  a  Control  Room 
occupant  was  calculated  to  be  3.5E-03 
rem  {whole  body)  and  7.8E-04  rem 
(thyroid).  Dose  assessments  were 
performed  using  maximum  potential 
releases  assimiing  failiu^  of  the  spent 
fuel  within  the  cask  and  radionuclide 
release  from  damage  to  the  valves. 
Calculated  doses  at  the  site  boundary 
were  0.0072  rem  (whole  body)  and 
0.1233  rem  (thyroid).  This  evaluation 
also  concluded  that  it  will  also  bound 
any  consequences  of  the  damage  due  to 
an  impact  during  a  lateral  movement, 
since  the  dose  risks  would  be  a  fraction 
of  the  consequences  of  cask  drop  with 
less  than  full  integrity. 

These  results  have  been,  in  part, 
independently  verified  by  the  NRC  staff. 
The  NRC  staff  also  reviewed  the 
assumptions  and  methods  of  analysis  in 
the  licensee's  radiological  consequence 
analysis  to  ensure  they  are  conservative, 
bounding,  and  consistent  with  the 
HBRSEP  design  basis.  Based  on  the 
above  evaluation,  the  staff  concludes 
that  the  licensee  has  demonstrated  with 
reasonable  assurance  that  maximum 
radiological  consequences  of  dropping 
an  IF-300  cask  at  the  HBRSEP  are 
radiation  doses  to  members  of  public 
that  are  a  small  fraction  of  the  numerical 
criteria  in  10  CFR  Part  100  and  are  well 
within  the  acceptance  criteria  in  the 
Standard  Review  Plan  and,  therefore, 
are  acceptable.  The  Commission  has 
completed  its  evaluation  of  the 
proposed  action  and  concludes  that 
there  will  be  an  insignificant  increase  in 
environmental  impact  on  the  dose 
consequences  of  a  spent  fuel  cask  drop 
with  this  change  in  shipping 
configuration. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents  previously  analyzed.  No 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released  off- 
site  and  there  is  no  significant 


radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

TheSpent  Fuel  Shipping  Cask  cannot 
be  lifted  in  the  single  &ilure-proof 
configuration  from  the  cask 
decontamination  area  of  the  FHB  to  the 
railcar  with  this  configuration  because 
the  redundant  lifting  yoke  cannot  fit 
onto  the  cask  while  the  cask  is  on  the 
railcar.  Therefore,  alternatives  to  the 
proposed  activity  were  considered 
which  include  (1)  designing  a  new 
redujidant  lifting  rig  and  modifying  the 
shipping  cask  to  allow  the  Spent  Fuel 
Cask  Crane  to  fit  onto  the  cask  while  the 
cask  is  situated  on  the  railcar;  (2) 
modifying  the  FHB  to  accommodate 
instalUng  the  valve  box  covers  on  the 
Spent  Fuel  Shipping  Cask  in  the  cask 
decontamination  area  before  movement 
of  the  cask  to  the  railcar;  or  (3)  ceasing 
spent  fuel  shipping  operations  and 
loading  the  spent  ftiel  into  Independent 
Spent  Fuel  Storage  bistallation  (ISFSI) 
canisters.  For  the  purposes  of  this 
review,  the  alternatives  to  the  proposed 
action  have  been  evaluated  using  the 
dollar  value  per  Person-Rem  of  $2000 
recommended  by  NUREG-1530, 
"Reassessment  of  NRC's  Dollar  Per 
Person-Rem  Conversion  Factor  Policy." 
Since  the  postulated  consequences  at 
the  Site  Boimdary  have  been  calculated 
to  be  0.0072  Rem,  the  proposed  change 
to  the  UFSAR  can  be  assigned  a  value 
of  approximately  $15  per  person.  From 
the  HBRSEP,  Unit  No.  2  Emergency 
Plan,  the  most  populous  90°  sector  out 
to  10  miles  contained  a  population  of 
23,210.  Therefore,  a  dollar  value  of 
$350,000  was  used  for  comparison  of 
the  proposed  activity  with  its 
alternatives. 

Development  of  a  redundant  yoke  and 
modification  of  the  Spent  Fuel  Cask 
Crane  will  involve  the  design, 
fabrication,  and  installation  of  a  one-of- 
a-kind  redundant  yoke  that  can  be  used 
for  lifts  of  the  Spent  Fuel  Shipping  Cask 
that  include  lifting  of  the  cask  to  the 
railcar.  Modifying  the  FHB  to 
accommodate  installation  of  the  valve 
box  covers  prior  to  lifting  the  Spent  Fuel 
Shipping  Cask  from  the  cask 


Federal  Register/Vol.  64,  No.  66 /Wednesday,  April  7,  1999/Notice8 


17021 


decontamination  area  to  the  railcar 
would  involve  a  major  modification  to 
the  unit  to  enclose  a  larger  cask 
decontamination  area  within  a 
controlled  air  space.  It  is  difficult  to 
provide  accurate  estimates  for  the  cost 
of  these  alternatives  because  of  the 
numerous  variables  involved.  It  is 
believed  that  the  cost  for  either  of  these 
alternatives  will  be  in  excess  of 
$1,000,000. 

As  an  alternative  to  the  proposed 
amendment,  the  staff  considered  denial 
of  the  requested  amendment;  thus, 
shipment  of  spent  fuel  to  SHNPP  could 
be  terminated.  The  result  of  termination 
of  spent  fuel  shipment  would  be  to 
require  the  storage  of  additional  spent 
fuel  onsite  until  all  existing  capacity  is 
used  or  additional  capacity  is  added  to 
allow  continued  operation  until  the 
termination  of  the  HBRSEP,  Unit  No.  2, 
operating  license  on  July  31,  2010.  The 
Spent  Fuel  Pit  has  already  been 
reracked  with  high  density  fuel  storage 
racks,  and  the  addition  of  storage 
capacity  to  the  Spent  Fuel  Pit  by  further 
re-racking  is  not  feasible.  CP&L 
maintains  an  ISFSI  license  for  8  ISFSI 
canisters  currently  containing  56  spent 
fuel  assemblies.  No  additional  capacity 
is  available  under  the  current  ISFSI 
license.  The  license  could  be  amended 
to  allow  additional  capacity  using  a  new 
canister  design,  or  a  canister  licensed 
imder  a  general  License  could  be  used. 
The  estimated  cost  of  adding  sufficient 
ISFSI  storage  capacity  to  permit 
operation  of  the  unit  until  the  end  of  the 
ciurent  operating  license  has  been 
estimated  to  be  approximately 
$5,000,000. 

The  action  proposed  by  the  licensee 
of  performing  the  cask  lifting  operations 
between  the  decontamination  facility 
and  the  railcar  with  the  valve  covers 
removed  and  using  a  non-redundant 
cask  lifting  yoke  has  no  significant 
impact  on  the  environment  either  from 
routine  operations  or  from  a  postulated 
accident  in  this  configuration.  The 
postulated  accident  dose  is  only  a  small 
fraction  of  10  CFR  Part  100  limits  and 
within  the  acceptance  criteria  of  the 
Standard  Review  Plan.  Therefore,  the 
benefits  of  the  proposed  activity 
substantially  outweigh  the  costs  of  the 
alternatives  to  the  proposed  activity. 
Denial  of  the  application  would  result 
in  no  change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 


Statement  Related  to  the  0{>eration  of 
H.B.  Robinson." 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  February  17, 1999,  the  staff 
consulted  with  the  South  Carolina  State 
ofBcial,  Virgil  Autry,  South  Carolina 
Department  of  Health,  Bureau  of 
Radiological  Health  and  Environmental 
Control.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  det^s  with  respect  to  the 
proposed  action,  see  the  licensee's 
letters  dated  August  28. 1997,  June  17, 
1998,  October  29, 1998,  and  February 
11, 1999,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  which  is  located  at 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 
HartsviUe  Memorial  Library,  147  West 
College,  HartsviUe,  South  Carolina 
29550. 

Dated  at  Rockviile,  Maryland,  this  31st  day 
of  March  1999. 

For  the  Nuclear  Regulatory  Commission. 
Sheri  R.  Peterson, 

Section  Chief,  Project  Directorate  WSection 
n-2.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-6598  Filed  4-6-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

DATE:  Weeks  of  April  5, 12, 19,  and  26, 

1999. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockviile  Pike,  Rockviile, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  April  5— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  April  5. 

Week  of  April  12— Tentative 

Wednesday,  April  14 

9:00  a.m.  Briefing  on  Investigative 
Matters  (Closed— Ex.  5  and  7) 


11:00  a.m.  Briefing  on  Remaining  Issues 
Related  to  Proposed  Restart  of 
Millstone  Unit  2  (Public  Meeting) 
(Contact:  William  Dean,  301-415- 
2240) 

Thursday,  April  15 

3:00  p.m.  Affirmation  Session  (Public 
Meeting)  (If  needed) 

Friday,  April  16 

9:30  a.m.  Briefing  on  Rulemaking  For 
Generally  Licensed  Devices  (Public 
Meeting)  (Contact:  Patricia  Holahan. 
301-415-8125) 

Week  of  April  19— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  April  19. 

Week  of  April  26— TenUtive 

There  are  no  meetings  scheduled  for 
the  Week  of  April  26. 


'The  Schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  Status  of  meetings  call  (Recording] — (301) 
415-1292.  ConUct  Person  for  More 
Information:  Bill  Hill  (301]  415-1661. 


The  NRC  Conmiission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 

http://www.nrc.gov/SECY/smj/sctteduie.htm 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  DC  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  winh@nrc.gov  or 
dJbv@7iir.gov. 

Dated:  April  2, 1999. 
WiUiam  M.  HiU,  Jr., 

SECY  Tracking  Officer,  Office  of  the 

Secretary. 

[FR  Doc.  99-8758  Filed  4-5-99;  12:36  pm) 

BILUNQCOOE  7S90-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Pub.  L.  97-415,  the  U.S. 
Nuclear  Regulatory  Conunission  (the 
Conunission  or  NRC  staff)  is  publishing 
this  regular  biweekly  notice.  Pub.  L.  97- 
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415  revised  section  189  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act),  to  require  the  Commission  to 
publish  notice  of  any  amendments 
issued,  or  proposed  to  be  issued,  under 
a  new  provision  of  section  189  of  the 
Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  March  13, 
1999,  through  March  26, 1999.  The  last 
biweekly  notice  was  published  on 
March  24. 1999  (64  FR  14278). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  conunents  received  before 


action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportimity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infirequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rides  and 
Directives  Branch,  Division  of 
Administration  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  nimiber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Dociunent  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC. 
The  filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  April  23, 1999,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
ajffected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Conunission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  shotild 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Conmiission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  DC  and  at  the  local  public 
dociunent  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 


following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entiUe  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
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final  determination  will  serve  to  dedde 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwrithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
dociunent  room  for  the  particular 
facility  involved. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  Nos.  1,  2,  and 
3,  Maricopa  County,  Arizona 

Date  of  amendments  request: 
February  26, 1999. 

Description  of  amendments  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.5.3, 
"Emergency  Core  Cooling  System — 
Operating."  to  extend  the  completion 
time  for  one  inoperable  low  pressiue 
safety  injection  subsystem  firom  72 
hoius  to  7  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  amendment  will 
extend  the  Completion  Time  for  one 
inoperable  low  pressure  safety  injection 
(LPS!)  subsystem  in  Technical  Specification 
(TS)  3.5.3,  Emergency  Core  Cooling  Systems 
{ECCE)[S1— Operating,  fix)m  72  hours  to  7 
days.  The  LPSI  subsystem  is  part  of  the  ECCS 
train  and  part  of  the  shutdown  cooling 
subsystem.  The  LPSI  components  are  not 
accident  initiators  in  any  accident  previously 
evaluated.  Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  LPSI  system  is  primarily  designed  to 
mitigate  the  consequences  of  a  large  break 
loss  of  coolant  accident  (LOCA).  These 
proposed  changes  do  not  affect  any  of  the 
assumptions  used  in  the  deterministic  LOCA 
analysis. 

In  order  to  evaluate  the  LPSI  Completion 
Time  extension  with  respect  to  the  ECCS, 
probabilistic  safety  analysis  (PSA)  methods 
were  utilized.  The  results  of  these  analyses 
show  no  significant  increase  in  the  core 
damage  frequency.  As  a  result,  there  would 
be  no  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated.  These  analyses  are  detailed  in  CE 
NPSD-995,  Combustion  Engineering  Owners 
Group  ")oint  Applications  Report  for  Low 
Pressure  Safety  Injection  System  AOT 
Extension,"  May  1995,  as  supplemented  by 
updated  PVNGS  data  provided  in  the 
attachment  to  this  enclosure. 

2.  The  proposed  change  does  not  create  the 
possibihty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  accident  previously 
evaluated.  The  proposed  amendment  will 
extend  the  Completion  Time  for  one 
inoperable  low  pressure  safety  injection 
(LPSI)  subsystem  in  Technical  Specification 
(TS)  3.5.3,  Emergency  Core  Cooling  Systems 
(ECCE)(S] — Operating,  from  72  hours  to  7 
days.  The  prop>osed  change  does  not  change 
the  design,  configvu^tion,  or  method  of 
operation  of  the  plant.  Therefore,  this  change 
does  not  create  the  possibility  of  a  new  or 
difiisrent  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  amendment  will  extend  the 
Completion  Time  for  one  inoperable  low 
pressure  safety  injection  (LPSI)  subsystem  in 
Technical  Specification  (TS)  3.5.3, 
Emergency  Core  Cooling  Systems 
(ECCE)[S)— OperaUng,  frtim  72  hours  to  7 


days.  The  proposed  change  does  not  affect 
the  limiting  conditions  for  operation  or  their 
bases  used  in  the  deterministic  analyses  to 
establish  the  margin  of  safety.  PSA 
evaluations  were  used  to  evaluate  these 
changes.  These  evaluations  demonstrate  that 
the  changes  will  be  risk  neutral  or  risk 
beneficial  for  PVNGS.  These  evaluations  are 
detailed  in  CE  NPSD-995,  as  supplemented 
by  updated  data  provided  in  the  attachment 
to  this  enclosure. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  1221 
N.  Central  Avenue,  Phoenix,  Arizona 
85004. 

Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix, 
Arizona  85072-3999. 

NRC  Project  Director:  William  H. 
Bateman. 

Consolidated  Edison  Company  of  New 
York.  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request:  January 
22,  1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  (TSs)  Sections 
3.7.D.l.g,  6.2.2.h  and  6.3.1.  Specifically. 
(1)  Section  3.7.D.l.g  would  be  revised  to 
correct  an  editorial  error;  (2)  Section 
6.2.2.h  would  be  revised  to  change  the 
senior  reactor  operator  license 
requirement  for  the  Operations 
Manager;  and  (3)  Section  6.3.1  wovdd 
modify  the  qualification  requirement  for 
the  Operations  Manager. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  [to  Section  3.7.D.l.g) 
is  administrative  in  nature.  It  involves 
making  an  editorial  change  to  provide  the 
correct  functional  description  of  the  breakers. 
This  change  does  not  affect  possible 
initiating  events  for  accidents  previously 
evaluated  or  alter  the  configurations  or 
operation  of  the  facility.  The  Limiting  Safety 
Systems  Settings  and  Safety  Limits  specified 
in  the  current  Technical  Specifications 
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remain  unchanged.  Therefore,  the  proposed 
change  to  the  subject  Technical  Specification 
would  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  (to  Section  6.2.2.h]  is 
administrative  in  nature.  The  individual  who 
provides  the  day  to  day  direction  of  the 
activities  of  the  operating  shift  will  still 
possess  an  SRO  [Senior  Reactor  Operator] 
license  and  this  proposed  change  is 
consistent  with  the  statement  in  NUREG- 
1431,  Section  5.2.2.f.  This  change  does  not 
affect  possible  initiating  events  for  accidents 
previously  evaluated  or  alter  the 
configuration  or  operation  of  the  facility.  The 
Limiting  Safety  Systems  Settings  and  Safety 
Limits  specified  in  the  current  Technical 
Specifications  remain  unchanged.  Therefore, 
the  proposed  change  to  the  subject  Technical 
Specification  would  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  [to  Section  6.3.1]  is 
administrative  in  nature.  The  individual  who 
provides  the  day  to  day  direction  of  the 
activities  of  the  operating  shift  will  still 
possess  an  SRO  license  and  this  proposed 
change  is  consistent  with  the  statement  in 
NUREG-1431,  Section  5.2.2.f.  This  change 
does  not  affect  possible  initiating  events  for 
accidents  previously  evaluated  or  alter  the 
configuration  or  operation  of  the  facility.  The 
Limiting  Safety  Systems  Settings  and  Safety 
Limits  specified  in  the  current  Technical 
Specifications  remain  unchanged.  Therefore, 
the  proposed  change  to  the  subject  Technical 
Specification  would  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

As  stated  above,  the  proposed  change  [to 
Section  3.7.D.l.gJ  is  administrative  in  nature. 
The  safety  analysis  of  the  facility  remains 
complete  and  accurate.  There  are  no  physical 
changes  to  the  facility  and  the  plant 
conditions  for  which  the  design  basis 
accidents  have  been  evaluated  are  still  valid. 
The  operating  procedures  and  emergency 
procedures  are  unaffected.  Consequently,  no 
new  failure  modes  are  introduced  as  a  result 
of  the  proposed  change.  Therefore,  the 
proposed  change  will  not  initiate  any  new  or 
different  kind  of  accident. 

The  proposed  change  [to  Section  6.2.2.h]  is 
administrative  in  nature.  The  safety  analysis 
of  the  facility  remains  complete  and  accurate. 
There  are  no  physical  changes  to  the  facility 
and  the  plant  conditions  for  which  the  design 
basis  accidents  have  been  evaluated  are  still 
valid.  The  operating  procedures  and 
emergency  procedures  are  unaffected. 
Consequently,  no  new  failure  modes  are 
introduced  as  a  result  of  the  proposed 
changes.  Therefore,  the  proposed  change  will 
not  initiate  any  new  or  different  kind  of 
accident. 

The  proposed  change  [to  Section  6.3.1]  is 
administrative  in  nature.  The  safety  analysis 
of  the  facility  remains  complete  and  accurate. 
There  are  no  physical  changes  to  the  facility 
and  the  plant  conditions  for  which  the  design 
basis  accidents  have  been  evaluated  are  still 


valid.  The  operating  procedures  and 
emergency  procedures  are  unaffected. 
Consequently,  no  new  failure  modes  are 
introduced  as  a  result  of  the  proposed 
changes.  Therefore,  the  proposed  change  will 
not  initiate  any  new  or  different  kind  of 
accident. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  [to  Section  3.7.D.l.g] 
is  administrative  in  nature.  Since  there  are  no 
changes  to  the  operation  of  the  facility  or 
physical  design  the  Updated  Final  Saiety 
Analysis  Report  (UFSAR)  design  basis, 
accident  assumptions,  or  Technical 
Specification  Bases  are  not  affected. 
Therefore,  the  proposed  changes  will  not 
result  in  a  reduction  in  the  margin  of  safety. 

The  proposed  change  [to  Section  6.2.2.h]  is 
administrative  in  nature.  Since  there  are  no 
changes  to  the  operation  of  the  facility  or 
physical  design  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  design  basis, 
accident  assumptions,  or  Technical 
Specification  Bases  are  not  affected. 
Therefore,  the  proposed  changes  will  not 
result  in  a  reduction  in  the  margin  of  safety. 

The  proposed  change  [to  Section  6.3.1]  is 
administrative  in  nature.  Since  there  are  no 
changes  to  the  operation  of  the  facility  or 
physical  design  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  design  basis, 
accident  assumptions,  or  Technical 
Specification  Bases  are  not  affected. 
Therefore,  the  proposed  changes  will  not 
result  in  a  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York,  New  York  10003. 

NRC  Project  Director:  S.  Singh  Bajwa, 
Director. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County.  New  York 

Date  of  amendment  request:  January 
22, 1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Tecluiical  Specifications  (TSs)  Section 
4.3.  Specifically,  the  revision  would 
permit  the  reactor  coolant  system  (RCS) 
leak  test  to  be  performed  at  normal 
operating  pressure  after  it  has  been 
closed  following  normal  opening  in  lieu 
of  a  hydrostatic  test  being  performed  at 
2335  psig. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significemt  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  license  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  change  proposes  a 
system  leakage  test  for  the  RCS  that  is 
comparable  to  the  hydrostatic  test  that  it 
replaces,  as  acknowledged  by  the  NRC 
approval  of  ASME  Code  Case  N-498, 
"Alternative  Rules  for  10- Year  Hydrostatic 
Pressure  Testing  for  Class  1  and  2  Systems 
Section  XI,  Division  1,"  and  the  ASME 
[American  Society  for  Mechanical  Engineers] 
Boiler  and  Pressure  Vessel  Code,  Section  XI. 
[.  .  .]  The  proposed  change  to  substitute  a 
system  leak  test  at  normal  operating  pressure 
in  lieu  of  the  hydrostatic  test  at  2335  psig 
will  minimize  challenge  to  plant  safety  and 
demonstrate  leak  tightness  of  the  RCS. 
Therefore,  the  proposed  change  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  license  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  changes 
do  not  involve  the  addition  of  any  new  or 
different  type  of  equipment,  nor  do  they 
involve  the  operation  of  equipment  required 
for  safe  operation  of  the  facility  in  a  maimer 
different  itom  those  addressed  in  the 
Updated  Final  Safety  Analysis  Report.  [.  .  .] 
Based  on  industry  experience,  it  is  expected 
that  any  leaks  would  be  discovered  by  the 
leak  test  at  normal  operating  pressure. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  license  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  changes  do  not 
adversely  affect  performance  of  any  safety 
related  system  or  component,  instrument 
operation,  or  safety  system  setpoints  and  do 
not  result  in  increased  severity  of  any  of  the 
accidents  considered  in  the  safety  analysis. 
Although  the  current  basis  states  that  if  the 
system  does  not  leak  at  2335  psig  (operating 
pressure  ■•■  100  psig)  it  will  be  leak  tight 
during  normal  operation,  industry  experience 
demonstrates  that  leaks  are  not  discovered  as 
a  result  of  hydrostatic  test  pressure 
propagating  a  preexisting  flaw  through  wall. 
In  most  cases,  leaks  are  discovered  when  the 
system  is  at  normal  operating  pressure.  Also, 
testing  will  continue  to  be  performed  as 
required  by  the  ASME  Boiler  and  Pressure 
Vessel  Code  Section  XI. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
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Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York,  New  York  10003. 

NRC  Project  Director:  S.  Singh  Bajwa. 
Director. 


Florida  Power  and  Ught  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 

Date  of  amendment  request:  March  8, 
1999. 

Description  of  amendment  request: 
The  proposed  amendments  would 
delete  certain  requirements  from 
Technical  Specification  (TS)  Section  6.0 
"Administrative  Controls"  that  are 
adequately  controlled  by  existing 


regulations,  other  than  10  CFR  50.36 
and  the  TS.  The  amendments  also 
relocate  selected  requirements  from  TS 
Section  6.0  to  the  licensee's  controlled 
docimients  such  as  the  Turkey  Point 
Units  3  and  4  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The 
amendments  also  clariiy  certain 
provisions  of  TS  Section  6.0.  The 
proposed  changes  are  to  relocate,  revise, 
delete,  or  clarify  the  following 
provisions  of  the  TS: 


Existing  TS  sec- 
ton 

Subject 

Proposed  change 

6.2.2.f 

Table  6.2-1  

6.2.3  

Administrative  Controls  on  Working  Hours  of  Rant  Staff 

Minimum  Shift  Crew  Composition 

Shift  Technical  Advisor  

Training  

Review  and  Audit 

Partly  delete,  partly  relocate  witttin  TS. 

Clarify. 

Clarify. 

Delete. 

Relocate  to  UFSAR 

6.4 

6.5  

Reportable  Event  Action 

Partly  delete,  partly  relocate  to  UFSAR. 
Relocate  to  UFSAR 

6.8.2  

Review  ar>d  Approval  of  Procedures 

6.8.3 

Temoorarv  Chanaes  to  Procedures 

Relocate  to  UFSAR 

6.8.4.b  

In-Plant  Radiation  Monitoring 

Radiological  Environmental  Monitoring  Program 

Relocate  to  UFSAR 

6.8.4.g  

Relocate  to  UFSAR. 

6.10 

Record  Retention  

Relocate  to  UFSAR 

6.11  

Radiation  Protection  Program .*. 

Relocate  to  UFSAR 

6.12  ,. 

High  Radiation  Area 

Clarify. 

Relocate  to  UFSAR. 

Revise  to  reflect  changes  to  6.5  &  6.10. 

6.13 ... 

6.14  

Process  Control  Program  (PCP) 

Offsite  Dose  Calculation  Manual  (OOCM) 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  plant  in  accordance 
with  the  proposed  amendments  would  not 
Lnvolve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendments  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  changes  are 
administrative  in  nature.  These  proposed 
changes  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  because 
they  do  not  affect  assumptions  contained  in 
plant  safety  analyses,  the  physical  design 
and/or  operation  of  the  plant,  nor  do  they 
affect  Technical  Specifications  that  preserve 
safety  analysis  assumptions.  None  of  the 
proposed  changes  involve  a  physical 
modification  to  the  plant,  a  new  mode  of 
operation  or  a  change  to  the  UFSAR  transient 
analyses.  No  Limiting  Condition  for 
Operation,  ACTION  statement  or 
Surveillance  Requirement  is  affected  by  any 
of  the  proposed  changes.  Also,  these 
proposed  changes,  in  themselves,  do  not 
reduce  the  level  of  qualification  or  training 
such  that  personnel  requirements  would  be 
decreased.  Further,  the  Proposed  changes  do 
not  alter  the  design,  function,  or  operation  of 
any  plant  component.  Therefore,  the 
proposed  changes  do  not  affect  the 


probability  or  consequences  of  accidents 
previously  evaluated. 

2.  Operation  of  the  plant  in  accordance 
with  the  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  changes  being  proposed  are 
administrative  in  nature  and  do  not  affect 
assumptions  contained  in  plant  safety 
analyses,  the  physical  design  and/or  modes 
of  plant  operation  defined  in  the  plant 
operating  license,  or  Technical  Specifications 
that  preserve  safety  analysis  asstmiptions. 
The  proposed  changes  do  not  introduce  a 
new  mode  of  plant  operation  or  surveillance 
requirement,  nor  involve  a  physical 
modification  to  the  plant.  The  proposed 
changes  are  administrative  in  nature.  The 
changes  propose  to  revise,  delete,  or  relocate 
the  stated  administrative  control  provisions 
fix)m  the  TS  to  the  UFSAR  whereby  adequate 
control  of  information  is  maintained. 
Furthermore,  the  proposed  changes  do  not 
alter  the  design,  function,  or  operation  of  any 
plant  components.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Operation  of  the  plant  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because  they  are  administrative  in  nature. 
The  operating  limits  and  functional 
capabilities  of  the  affected  systems, 


structures,  and  components  are  unchanged 
by  the  proposed  amendments.  None  of  the 
proposed  changes  involve  a  physical 
modification  to  the  plant,  a  new  mode  of 
operation  or  a  change  to  the  UFSAR  transient 
analyses.  No  Limiting  Condition  for 
Operation,  ACTION  statement,  or 
Surveillance  Requirement  is  affected. 
Additionally,  the  proposed  changes  do  not 
alter  the  scope  of  equipment  currently 
required  to  be  OPERABLE  or  subject  to 
surveillance  testing,  nor  does  the  proposed 
change  affect  any  instrument  setpoints  or 
equipment  safety  functions.  Therefore,  the 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park,  Miami, 
Florida  33199. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Pov\»er  &  Light,  P.O. 
Box  14000,  Juno  Beach,  Florida  33408- 
0420. 

NRC  Project  Director:  Cecil  O. 
Thomas. 
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GPU  Nuclear.  Inc.  etal,  Docket  No.  50- 
219,  Oyster  Creek  Nuclear  Generating 
Station.  Ocean  County,  New  Jersey 

Date  of  amendment  request: 
December  23, 1998. 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  change  request  will  change  the 
surveillance  frequency  for  verifying  the 
operability  of  motor-operated  isolation 
valves  and  condensate  makeup  valves  in 
the  Isolation  Condenser  TS  4.8.A.1  and 
Bases  page  from  once  per  month  to  once 
per  3  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  surveillance  interval  change 
does  not  alter  the  actual  surveillance 
requirements,  nor  does  it  alter  the  limits  and 
restrictions  on  plant  operations.  The 
reliability  of  systems  and  components  relied 
upon  to  prevent  or  mitigate  the  consequences 
of  accidehts  previously  evaluated  is  not 
degraded  by  the  proposed  change  to  the 
surveillance  interval.  Assurance  of  system 
and  equipment  availability  is  maintained. 
The  proposed  change  does  not  alter  any 
system  or  equipment  configuration. 

Based  on  the  above,  the  proposed  change 
does  not  significantly  increase  the  probability 
or  consequences  of  a(nl  accident  previously 
evaluated. 

2.  The  proposed  TS  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  surveillance  interval  change 
does  not  alter  the  actual  surveillance 
requirements,  nor  does  it  alter  the  limits  and 
restrictions  on  plant  operations.  Assurance  of 
system  and  equipment  availability  is 
maintained.  The  proposed  change  does  not 
altSr  any  system  or  equipment  configuration 
nor  does  it  introduce  any  new  mechanisms 
which  could  contribute  to  the  creation  of  a 
new  or  different  kind  of  accident  than 
previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  extends  the 
surveillance  interval  for  verifying  the 
operability  of  Isolation  Condenser  motor- 
operated  isolation  valves  and  condensate 
makeup  valves  from  once  per  month  to  once 
per  three  months.  The  proposed  change  does 
not  alter  the  actual  surveillance 
requirements,  the  limits  and  restrictions  on 
plant  operations  nor  the  design,  function  or 
manner  of  operation  of  any  structures, 
systems  or  components.  System  availability 
and  reliability  are  maintained.  Accordingly, 
the  proposed  TS  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River.  NJ  08753. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  Elinor  G. 
Adensam.  * 

GPU  Nuclear,  Inc.  et  al..  Docket  No.  50- 
219.  Oyster  Creek  Nuclear  Generating 
Station.  Ocean  County,  New  Jersey 

Date  of  amendment  request:  February 
12. 1999. 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  change  will  delete  the 
organizational  chart  and  the  related 
organizational  references  from  the 
Appendix  B  Environmental  TS  and 
revise  the  appearance  and  format  of  the 
Environmental  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR,50.91{a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  deletion  of  the 
organization  charts  and  other  organizational 
references  in  the  [Environmental  Technical 
Specifications]  ETS  does  not  affect  plant 
operation.  GPU  Nuclear  will  continue  to 
inform  the  NRC  of  organizational  changes 
through  other  required  controls. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  Uian  previously  evaluated  because 
the  proposed  change  is  administrative  in 
nature,  and  no  physical  alteration  of  plant 
configuration,  changes  to  setpoints  or 
operating  parameters  are  proposed. 

3.  The  proposed  change  does  not  involve 

a  significant  reduction  in  the  margin  of  safety 
because  it  does  not  alter  the  design,  function 
or  manner  of  operation  of  any  structures, 
systems  or  components.  Organizational 
structure  or  its  representation  does  not 
directly  impact  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff, 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River.  NJ  08753. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  Elinor  G. 
Adensam. 

lES  Utilities  Inc..  Docket  No.  50-331, 
Duane  Arnold  Energy  Center,  Linn 
County.  Iowa. 

Date  of  amendment  request:  February 
18, 1999. 

Description  of  amendment  request: 
The  proposed  amendment  woiUd  revise 
Duane  Arnold  Energy  Center  (DAEC) 
Technical  Specification  (TS)  Table 
3.3.6.1-1,  "Primary  Containment 
Isolation  Instnmientation,"  by  deleting 
the  manual  initiation  fimction  of  the 
high  pressure  coolant  injection  (HPCI) 
system  and  reactor  core  isolation 
cooling  (RCIC)  system  isolation.  A 
related  condition  as  well  as 
corresponding  surveillance 
requirements  and  bases  would  also  be 
deleted.  Thus,  the  change  would  (1) 
revise  Table  3.3.6.1-1  by  removing 
items  3j.  and  4.j.;  (2)  revise  Note  2  to 
Surveillances  to  Licensing  Condition  for 
Operation  (LCO)  3.3.6.1  by  deleting 
iniormation  regarding  items  3  j.  and  4.j.; 
and  (3)  revise  LCO  3.3.6.1  by  removing 
Condition  G  and  Surveillance 
R^uirement  3.3.6.1.10. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

After  reviewing  this  proposed  amendment, 
we  (the  licensee]  have  concluded: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  Manual  Initiation 
Fimction  for  HPQ  and  RQC  Isolation  is  not 
considered  to  be  an  initiator  for  any  accident 
previously  evaluated  in  the  UFSAR. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  of  any 
previously  evaluated  accidents.  The  Manual 
Initiation  push  button  channels  introduce 
signals  into  HPQ  and  RCIC  System  isolation 
logics  that  are  redumdant  to  the  automatic 
protective  instrumentation  and  provide 
manual  isolation  capability  only  if  a  system 
initiation  signal  is  present.  Technical 
Specification  Section  3.3.6.1  Condition  G 
requires  isolation  of  the  System  flowpath, 
which  renders  the  System  inoperable  and 
reduces  the  availability  of  the  System  due  to 
the  failure  of  a  manually  initiated  isolation, 
an  isolation  which  is  not  assumed  in  any 
transient  or  accident  analysis  in  the  UFSAR. 
Removal  of  the  Manual  Initiation  Function 
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for  HPCI  and  RQC  from  the  Primary 
Contaimnent  Isolation  Instrumentation 
Section  of  Technical  Specifications  does  not 
affect  the  automatic  protective 
instrumentation  and  the  automatic  isolation 
capability.  Therefore,  this  change  does  not 
significantly  increase  the  consequences  of  a 
previously  analyzed  accident. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  irom  any  accident 
previously  evaluated.  The  proposed  change 
introduces  no  new  mode  of  plant  operation 
and  does  not  involve  physical  modification 
to  the  plant.  Therefore,  it  does  not  create  the 
possibility  of  a  new  or  diffisrent  kind  of 
accident  frt)m  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  change  deletes  the 
Manual  Initiation  Fimction  from  Technical 
Specifications,  but  no  significant  reduction 
in  a  margin  of  safety  is  involved.  Technical 
Specification  Section  3.3.6.1  Condition  G 
requires  isolation  of  the  System  flowpath, 
which  renders  the  System  inoperable  and 
reduces  the  availability  of  the  System  due  to 
the  feilure  of  a  manually  initiated  isolation, 
an  isolation  that  is  not  assumed  in  any 
transient  or  accident  analysis  in  the  UFSAR. 
Removal  of  the  Manual  Initiation  Function 
for  HPCI  and  RCIC  from  the  Primary 
Containment  Isolation  Instrumentation 
Section  of  Technical  Specifications  does  not 
affect  the  automatic  protective 
instrumentation  and  the  isolation  capability. 
This  change  is  acceptable  based  on  the  fact 
that  the  Manual  Initiation  Function  is  not 
assumed  in  any  accident  or  transient  analysis 
in  the  UFSAR. 

Based  upon  the  above,  we  [licensee]  have 
determined  that  the  proposed  amendment 
will  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  SE.,  Cedar  Rapids,  lA 
52401. 

Attorney  for  licensee:  Jack  Newman, 
Al  Gutterman,  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  NW.. 
Washington,  DC  20036-5869. 

NRC  Project  Director:  T.J.  Kim, 
Acting. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  March  1, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Uie  Cooper  Nuclear  Station 
(CNS)  Technical  Specifications  (TSs)  to 


revise  the  calibration  frequency  of  the 
reactor  recirculation  flow  transmitters 
from  once  every  184  days  to  once  every 
18  months.  This  calibration  is  required 
as  part  of  TS  Surveillance  Requirement 
(SR)  3.3.1.1.10. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  amendment  will  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Changing  the  calibration 
frequency  of  the  recirculation  loop  flow 
transmitters  fitim  184  days  to  18  months  may 
increase  the  amount  of  drift  experienced  by 
the  transmitters.  However,  CNS  calculation 
(NEDC  98-024  [forwarded  by  letter  dated 
March  10, 1099))  takes  into  account  the  18 
month  calibration  intervals.  This  calculation, 
performed  in  accordance  with  the  General 
Electric  (GE)  setpoint  methodology  for  CNS, 
demonstrates  that  the  expected  cfrift  is  not 
significant,  and  is  consistent  with  past 
operating  experience.  Changing  the 
calibration  frequency  of  the  flow  transmitters 
does  not  change  any  of  the  precursors 
assumed  in  the  accident  analysis.  Therefore, 
changing  the  calibration  frequency  for  flow 
transmitters  irom  184  days  to  18  months  does 
not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  in  the  USAR  [Updated  Safety 
Analysis  Report). 

The  proposed  change  will  not  create  the 
possibiUty  of  a  new  or  different  kind  of 
accident  than  evaluated  in  the  USAR.  The 
proposed  change  does  not  result  in  any 
physical  change  to  plant  structures,  systems, 
or  components.  The  proposed  change  does 
not  alter  the  form,  fit,  or  function  of  any 
equipment  or  components  credited  in  the 
accident'analyses  described  in  the  USAR. 
Therefore,  changing  the  test  frequency  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident. 

The  proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
This  conclusion  is  based  on  the  fact  that  the 
proposed  change  is  consistent  with  the  drift 
assmnptions  used  in  CNS  approved 
calculation  (NEDC  98-024).  The  calibration 
frequency  of  18  months  is  consistent  with  the 
operating  practices  prior  to  conversion  to 
Improved  Technical  Specifications,  and  is 
consistent  with  past  operating  practice  at 
CNS.  Therefore,  changing  the  calibration 
frequency  from  184  days  to  18  months  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
Vocations  Auburn  Memorial  Library, 
1810  Coiulhouse  Avenue,  Auburn, 
Nebraska  68305. 

Attorney  for  licensee:  Mr.  John  R. 
McPhail,  Nebraska  Public  Power 
District,  Post  Office  Box  499,  Coliunbus, 
Nebraska  68602-0499. 

NRC  Project  Director:  George  Dick, 
Acting. 

Northeast  Nuclear  Energy  Company 
(NNECO),  et  al..  Docket  Nos.  50-336 
and  50-^23,  Millstone  Nuclear  Power 
Station,  Unit  Nos.  2  and  3,  New  London 
County,  Connecticut 

Date  of  amendment  request:  March  5, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  certain  Technical  Specification 
(TS)  Section  6.0  administrative  controls 
to  the  NRC-approved  Northeast  Utilities 
Quality  Assurance  Program  (NUQAP) 
Topical  Report.  Specifically,  Sections 
6.2.3  (Unit  3  only),  6.5,  6.6  (partial),  6.7 
(partial),  and  6.10.  The  proposed 
amendment  would  also  delete  parts  of 
Section  6.6  and  6.7  because  their 
requirements  are  duplicated  in  existing 
regulations  or  elsewhere  in  the  TS.  In 
addition,  the  proposed  amendment 
would  modify  the  table  of  contents  and 
other  TS  sections  to  incorporate  the 
aforementioned  changes  (e.g.,  correct 
references). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  accordance  with  10  CFR  50.92,  NNECO 
has  reviewed  the  attached  proposed  changes 
and  has  concluded  that  they  do  not  involve 
a  Significant  Hazards  Consideration  (SHC). 
The  l>asis  for  this  conclusion  is  that  the  three 
criteria  of  10  CFR  50.92  are  not 
compromised.  The  prof>osed  changes  are  not 
a  SHC  because  the  proposed  change  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

No  design  basis  accidents  are  affiected  by 
these  proposed  changes.  The  proposed 
changes  relocate  portions  of  the  Technical 
Specifications  to  the  NUQAP  Topical  Report 
or  remove  duplicate  sections  and  are  being 
proposed  to  eliminate  the  need  for  a  T.S. 
change  each  time  there  is  a  related  change  in 
the  administrative  controls  for  the  site. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  frtim  any  accident 
previously  evaluated. 

There  are  no  changes  in  the  way  the  plant 
is  operated  due  to  these  revisions.  The 
potential  for  an  unanalyzed  accident  is  not 
created.  There  is  no  impact  on  plant 
response,  and  no  new  feilure  modes  are 
introduced.  The  proposed  deletions  and 
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editorial  changes  have  no  impact  on  safety 
limits  or  design  basis  accidents,  and  have  no 
potential  to  create  a  new  or  unanalyzed 
event. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

These  changes  do  not  directly  affect  any 
protective  boundaries  nor  do  they  impact  the 
safety  Umits  for  the  protective  boundaries. 
These  proposed  changes  relocate  portions  of 
the  administrative  controls  to  the  NUQAP 
Topical  Report  or  are  editorial  in  nature. 
Therefore,  there  is  no  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  Connecticut. 

NRC  Project  Director:  Elinor  G. 
Adensam. 

PECO  Energy  Company,  Docket  No.  50- 
353.  Umerick  Generating  Station.  Unit 
2,  Montgomery  County,  Pennsylvania 

Date  of  amendment  request:  March 
11, 1999. 

Description  of  amendment  request: 
The  proposed  revision  to  the  Technical 
Specifications  (TSs)  involves  a  change 
to  TS  Section  2.1  and  its  associated  TS 
Bases  to  revise  the  minimiun  critical 
power  ratio  (MCPR)  Safety  Limits  for 
Cycle  6. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  revised  MCPR  Safety  Limits  for  LGS 
Unit  2  Technical  Specifications,  and  their 
use  to  determine  cycle-specific  thermal 
limits,  have  been  calculated  using  NRC- 
approved  methods  (i.  e,  GESTAR-II,  Rev.  13) 
and  are  based  on  LGS,  Unit  2,  Cycle  6 
specific  inputs.  The  use  of  these  methods 
assures  that  the  SLMCPR  [safety  limit 
minimum  critical  power  ratio]  value  is 
within  the  existing  design  and  licensing 


basis,  and  cannot  increase  the  probability  or 
severity  of  an  accident. 

The  basis  for  the  MCPR  Safety  Limit 
calculation  is  to  ensure  that  greater  than  99.9 
percent  of  all  fuel  rods  in  the  core  avoid 
transition  boiling  if  the  limit  is  not  violated. 
The  MCPR  Safety  Limit  preserves  the 
existing  margin  to  transition  boiling  and  fuel 
damage  in  the  event  of  a  postulated  accident. 
The  probability  of  fuel  damage  is  not 
increased. 

Therefore,  the  proposed  TS  changes  do  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  MCPR  Safety  Limit  is  a  Technical 
Specification  numerical  value  designed  to 
ensure  that  fuel  damage  from  transition 
boiling  does  not  occur  as  a  result  of  the 
limiting  postulated  accident.  The  MCPR 
Safety  Limit  is  not  an  accident  initiator; 
therefore,  it  caimot  create  the  possibility  of 
any  new  type  of  accident.  The  new  MCPR 
Safety  Limits  are  calculated  using  NRC- 
approved  methods  (i.e.,  GESTAR-D,  Rev.  13) 
and  are  based  on  LGS,  Unit  2,  Cycle  6 
specific  inputs. 

Therefore,  the  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  margin  of  safety  as  defined  in  the  TS 
Bases  will  remain  the  same.  The  new  MCPR 
Safety  Limits  are  calculated  using  NRC- 
approved  methods  (i.e.,  GESTAR-U,  Rev.  13), 
which  are  in  accordance  with  the  current  fuel 
design  and  licensing  criteria,  and  are  based 
on  LGS,  Unit  2,  Cycle  6  specific  inputs.  The 
MCPR  Safety  Limit  remains  high  enough  to 
ensure  that  greater  than  99.9  percent  of  all 
fuel  rods  in  the  core  will  avoid  transition 
boiling  if  the  limit  is  not  violated,  thereby 
preserving  the  fuel  cladding  integrity. 

Therefore,  the  proposed  TS  changes  do  not 
involve  a  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  PA  19464. 

Attorney  for  licensee:  ].  W.  Durham, 
Sr.,  Esquire,  Sr.  V.P.  and  General 
Counsel,  PECO  Energy  Company,  2301 
Market  Street,  Philadelphia,  PA  19101. 

NRC  Project  Director:  Elinor  G. 
Adensam. 


PP&L.  Inc.,  Docket  No.  50-387, 
Susquehanna  Steam  Electric  Station, 
Unit  1,  Luzerne  County,  Pennsylvania 

Date  of  amendment  request:  March 
12, 1999. 

Description  of  amendment  request: 
The  amendment  would  modify  the 
Susquehanna  Steam  Electric  Station, 
Unit  1,  Technical  Specifications  Table 
3.3.5.1-1  "Emergency  Core  Cooling 
System  Instrumentation."  The  change 
updates  the  allowable  values  for  both 
the  Core  Spray  (CS)  and  Low  Pressure 
Coolant  Injection  System  (LPCI) 
"Reactor  Steam  Dome  Pressure — Low" 
functions  for  initiation  and  injection 
permissive.  Specifically,  the  allowable 
values  are  being  changed  from  a 
specified  minimum  pressure  to  a 
specified  allowable  pressure  band.  This 
more  restrictive  allowable  value  range 
will  prevent  CS  and  LPQ  system 
overpressurization  while  still  permitting 
injection  to  prevent  fuel  clad 
temperature  limits  from  being  exceeded. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  proposal  does  not  involve  an  increase 
in  the  probability  or  consequentes  of  an 
accident  previously  evaluated.  The  proposed 
amendment  changes  the  "Reactor  Steam 
Dome  Pressure-Low"  Allowable  Values  so  to 
provide  further  assurance  that  the  Core  Spray 
and  RHR  systems  will  perform  their  LOCA 
[Loss-of-coolant  accident]  design  basis 
function. 

The  functional  design  basis  of  the  Core 
Spray  and  LPCI  is  to  inject  water  into  the 
reactor  vessel  to  cool  the  core  during  a  LOCA 
by  opening  the  Core  Spray  and  LPCI  injection 
valves  when  reactor  pressure  drops  below  the 
reactor  vessel  low  pressure  permissive.  The 
upper  analytical  limit  for  the  permissive  is 
the  Core  Spray  and  LPCI  systems'  maximum 
design  pressure,  and  the  lower  analytical 
limit  is  the  lowest  pressure  which  allows 
injection  to  prevent  exceeding  the  fuel 
cladding  temperature  limit.  The  new 
allowable  values  were  selected  to  lie  within 
the  upper  and  lower  limits  to  ensure  there 
will  be  no  change  in  the  required  logic  or 
functions  of  the  Core  Spray  and  LPCI 
systems.  These  new  values  do  not  affect  the 
LOCA  or  its  "limiting  fault"  fi^uency  of 
occurrence  and  do  not  introduce  any  new 
accidents  or  malfunctions  of  equipment 
important  to  safety.  Since  they  do  not  affect 
the  LOCA,  they  do  not  change  the  probabifity 
of  occurrence  of  the  LOCA.  The  new 
allowable  values  do  not  change  the  logic  or 
function  of  the  reactor  vessel  low  pressure 
permissive.  These  new  values  simply  provide 
the  basis  for  which  the  associated  pressure 
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instruments  are  to  be  set  to  ensure  proper 
operation  of  Core  Spray  and  LPCI  within  the 
design  pressures  as  described  above. 
Therefore,  the  change  in  allowable  values 
does  not  increase  the  probability  of 
occurrence  or  the  consequences  of  an 
accident  or  malfunction  of  equipment 
important  to  safely. 

Based  upon  the  analysis  presented  above, 
PP&L  [PP&L,  Inc.]  concludes  that  the 
proposed  action  does  not  involve  an  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  proposal  does  not  create  the 
probability  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated.  The  new  allowable  values  do  not 
change  any  plant  systems,  structiu«s,  or 
components,  nor  do  they  change  any  existing 
or  create  any  new  Ckire  Spray  and  LPQ  logic 
or  functions.  The  new  allowable  values  were 
selected  to  ensure  the  required  operation  of 
the  Core  Spray  and  LPCI  systems  within  the 
design  pressures  described  above. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  change  does  not  involve  a  reduction  in 
the  margin  of  safety.  Technical  Specification 
Bases  Section  B3.3.5.1  9  (ECCS 
Instrumentation)  identifies  that  the  low 
reactor  steam  dome  pressure  signals  are  used 
as  permissives  for  operation  of  the  low 
pressure  ECCS  subsystems.  The  new 
allowable  values  were  selected  so  to  not 
impact  the  logic,  redundancy,  operability  or 
surveillance  requirements  for  these 
subsystems.  The  new  allowable  values 
maintain  the  margin  requirements  that  the 
Core  Spray  and  LPCI  system  pressures  such 
that  they  do  not  exceed  thefr  system 
maximum  design  pressures  and  that  system 
pressures  are  high  enough  to  ensure  that  the 
ECCS  injection  prevents  the  fuel  peak 
cladding  temperature  from  exceeding  the 
limits  of  10CFR50.46. 

The  margin  of  safety  is  tmaffected  by 
theproposed  changes. 

The  NPC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(C)  are 
satisfied.  Therefore,  the  NRC  staff 
proposed  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre,  PA  18701. 

Attorney  for  licensee:  Bryan  A.  Snapp, 
Esquire,  Assoc.  General  Coimsel,  PPJdL, 
Inc.,  2  North  Ninth  St.,  GENTW3. 
Allentown,  PA  18101-1179. 

NRC  Project  Director:  BiiaoiG. 
Adensam. 


PP6-L.  Inc..  Docket  No.  50-387. 
Susquehanna  Steam  Electric  Station. 
Unit  1.  Luzerne  County,  Pennsylvania 

Date  of  amendment  request:  March 
12, 1999. 

Description  of  amendment  request: 
This  proposed  amendment  would  revise 
the  minimimi  critical  power  ratio  safety 
limit  in  Technical  Specification  (TS) 
Section  2.1.1.2.  Also,  the  proposed 
amendment  would  modify  the 
references  in  TS  Section  5.6.5  in  order 
to  include  only  those  references  that 
directly  support  the  generation  of  the 
Core  Operating  Limit  and  to  remove  the 
reference  for  the  Lead  Use  Assemblies, 
which  will  be  discharged  during  the 
next  Unit  1  refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  applicable  sections  of  the  FSAR  are 
Chapters  4.4  and  15.  FSAR  Chapter  4.4 
describes  the  MCPR  Safety  Limit,  and 
Chapter  15  describes  the  transient  and 
accident  analyses.  The  reference  to  be  added 
to  Section  5.6.5  of  the  Unit  1  Technical 
Specifications  describes  a  NRC  approved 
critical  power  correlation  for  ATRIUM"^10 
fuel.  This  correlation  is  appropriate  for  use 
in  conservative  methodologies  for  generating 
MCPR  Safety  Limits  and  MCPR  Operating 
Limits  to  assure  safe  operation  of  Unit  1  with 
ATRIUMTM-IO  ftiel.  A  discussion  of  the 
impact  of  the  proposed  Technical 
Specification  change  is  provided  below. 

The  proposed  change  in  critical  power 
correlation  does  not  physically  affect  the 
plant  or  its  systems.  Thus,  it  does  not 
increase  the  probability  of  an  accident 
previously  evaluated. 

A  Unit  1  Cycle  12  MCPR  Safety  Limit 
analysis  was  performed  for  PP&L  by  SPC. 
This  analysis  used  NRC  approved  methods 
described  in  ANF-524(P)(A),  Revision  2  and 
Supplement  1  Revision  2.  These  methods 
will  be  used  each  cycle  to  calculate  the  Unit 
1  Safety  Limits.  For  Unit  1  Cycle  12,  the 
criticai  power  performance  of  the  9x9-2  and 
ATRIUM^M-IO  fuel  was  determined  using  the 
NRC  approved  ANFB  and  ANFB-10 
correlations,  respectively.  The  SAFETY 
UMTT  MCPR  calculations  statistically 
combine  uncertainties  on  feedwater  flow, 
feedwater  temperature,  core  flow,  core 
pressure,  core  power  distribution,  and 
uncertainties  in  the  Critical  Power 
Correlation.  The  SPC  analysis  used  cycle 
specific  power  distributions  and  calculated 
MCPR  values  such  that  at  least  99.9%  of  the 
fuel  rods  are  expected  to  avoid  boiling 
transition  during  normal  operation  or 
anticipated  operational  occurrences.  The 
resulting  two-loop  and  single-loop  MCPR 
Safety  Limits  are  included  in  the  proposed 


Technical  Specification  change.  Thus,  the 
cladding  integrity  and  its  ability  to  contain 
fission  products  are  not  adversely  affected. 

Analyses  of  the  Single  Loop  Pump  Seizure 
accident  with  the  NRC  approved  ANFB-10 
correlation  for  ATRIUMtm-10  fuel  (Reference 
1)  will  be  performed  to  demonstrate  that  the 
NRC  acceptance  criterion  (i.e.,  small  fraction 
of  lOCFRlOO  dose  limits)  is  met.  Analyses 
will  also  be  performed  to  validate  the 
conclusion  that  two-loop  transients  are  more 
severe  than  those  events  analyzed  in  single- 
loop  operation. 

Changes  to  Section  2.1.1.2  reflect  the 
change  bom  a  flow  dependent  MCPR  Safety 
Limit  to  a  single  value  MCPR  Safety  Limit  for 
two-loop  operation  and  single-loop 
ofteration. 

Changes  to  Reference  5.6.5  delete  the 
methodology  used  for  critical  power  analyses 
for  ATRIUM™-10  fuel  and  add  the  NRC 
approved  ANFB-10  methodology  to  the  list 
of  approved  methodologies.  Other  changes  in 
Reference  5.6.5  are  adminisfrative  in  nature 
because  they  delete  references  not  directly 
related  to  the  generation  of  Core  Operating 
Limits.  No  new  analysis  approaches  are  used 
due  to  these  changes. 

Changes  to  BASES  Sections  2.1.1  and  3.2.2 
reflect  the  inclusion  of  the  ANFB-10  critical 
power  correlation.  The  range  of  the 
applicability  of  the  ANFB-10  is  valid  for 
pressures  >  571  psia  and  bundle  mass  fluxes 
>  0.115  X  10«  Ib/hr-ft  2.  These  values  assure 
that  a  valid  CPR  calculation  will  result  at  or 
above  25%  of  rated  core  thermal  power,  that 
is.  reactor  steam  dome  pressure  ^  785  psig 
and  core  flow  2  10  Mlbm/hr. 

Changes  to  BASES  Sections  3.2.1,  3.2.2, 
3.2.3,  and  3.2.4  reflect  the  removal  of 
Reference  7  for  the  ABB  LUAs,  since  the  four 
LUAs  will  be  discharged  irom  Unit  1  during 
the  Unit  1 11th  Refueling  and  Inspection 
Outage. 

The  consequences  of  transients  and 
accidents  will  remain  within  the  criteria 
approved  by  the  NRC.  The  methodology  used 
to  perform  the  analyses  has  been  previously 
approved  by  the  NRC.  Thus,  analysis  results 
using  the  new  methodology  will  continue  to 
provide  assurance  that  the  reactor  will 
perform  its  design  safety  function  during 
normal  operation  and  design  basis  events. 
Therefore,  the  proposed  action  does  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
ptossibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  to  the  Unit  1 
Technical  Specifications  (MCPR  Safety 
Limits,  removal  of  methodology  references 
not  directly  supporting  the  generation  of  Core 
Operating  Limits,  removal  of  the  two 
references  describing  previously  approved 
methodology  for  applying  ANFB  to 
ATRIUMTM-10  ftiel,  removal  of  the  ABB  LUA 
reference,  and  inclusion  of  the  ANFB-10 
correlation  reference)  do  not  require  any 
physical  plant  modifications,  physically 
affect  any  plant  components,  or  entail 
changes  in  plant  operation.  Removal  of  the 
Unit  1  Cycle  11  footnote  allows  Unit  1  Cycle 
12  and  future  cycle  operation  with  NRC 
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approved  methodology.  Thus,  the  proposed 
change  does  not  create  the  possibility  of  a 
previously  unevaluated  operator  error  or  a 
new  single  failure.  The  consequences  of 
transients  and  accidents  will  remain  within 
the  criteria  approved  by  the  NRC.  Therefore, 
the  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  applicable  Technical  Specification 
Sections  include  2.1.1.2  and  5.6.5. 

The  changes  to  the  Unit  1  Technical 
Specifications  discussed  in  Item  1  above  do 
not  require  any  physical  plant  modifications, 
physirally  affect  any  plant  components,  or 
entail  changes  in  plant  operation.  Therefore, 
the  proposed  change  will  not  jeopardize  or 
degrade  the  function  or  operation  of  any 
plant  system  or  component  governed  by 
Technical  Specifications.  The  consequences 
of  transients  and  accidents  will  remain 
within  the  criteria  approved  by  the  NRC.  The 
proposed  MCPR  Safety  Limits  and  use  of  the 
ANFB-10  critical  power  correlation 
described  in  the  reference  added  to  Section 
5.6.5  do  not  involve  a  significant  reduction 
in  the  margin  of  safety  as  currently  defined 
in  the  Bases  of  the  applicable  Technical 
Specification  sections. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre,  PA  18701. 

Attorney  for  licensee:  Bryan  A.  Snapp. 
Esquire,  PP&L,  Inc.,  2  North  Ninth  St., 
Allentown,  PA  18101. 

NRC  Project  Director  Elinor  G. 
Adensam. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  March  2, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  clarify 
the  use  of  a  "check  valve  with  flow 
through  the  valve  secured"  as  a  means 
to  isolate  an  affected  contaiimient 
penetration  (i.e.,  a  penetration  with  an 
inoperable  penetration  barrier)  in 
Technical  Specification  3.6.3  Action  b. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  does  not  involve  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  The 
proposed  change  does  not  involve  any 
hardware  changes.  The  proposed  change  will 
clarify  Technical  Specification  3.6.3  Action  b 
to  allow  the  use  of  a  check  valve  with  the 
flow  through  the  valve  secured  as  a  means  to 
isolate  an  inoperable  containment 
penetration.  This  change  is  consistent  with 
the  changes  identified  in  NUREG-1431, 
"Improved  Standard  Technical 
Specifications  for  Westinghouse  Plants", 
Specification  3.6.3  (Containment  Isolation 
Valves),  which  identifies  check  valves  with 
flow  through  the  valve  secured  as  a  type  of 
deactivated  automatic  valve,  and  with  10 
CFR  50  Appendix  A  General  Design  Criteria 
55  and  56,  which  include  the  use  of  check 
valves  as  "automatic  isolation  valves".  The 
proposed  change  will  not  affect  the 
containment  isolation  valve  OPERABILTTY 
requirements  or  associated  isolation  time 
limits  established  in  the  Specifications. 
Therefore  the  proposed  change  will  not  affect 
any  safety  margin  or  safety  limit  applicable 
to  the  facility.  Therefore  no  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated  will  occur. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  will  clarify  Technical 
Specification  3.6.3  Action  b  to  allow  the  use 
of  a  check  valve  with  the  flow  through  the 
valve  secured  as  a  means  to  isolate  an 
inoperable  containment  penetration.  The 
proposed  change  will  not  involve  any 
physical  change  to  plant  systems,  structures, 
or  components  (SSC).  This  change  is 
consistent  with  the  changes  identified  in 
NlJREG-1431,  "Improved  Standard 
Technical  Specifications  for  Westinghouse 
Plants",  Specification  3.6.3  (Containment 
Isolation  Valves),  which  identifies  check 
valves  with  flow  through  the  valve  secured 
as  a  type  of  deactivated  automatic  valve,  and 
with  10  CFR  50  Appendix  A  General  Design 
Criteria  55  and  56,  which  include  the  use  of 
check  valves  as  "automatic  isolation  valves". 
The  proposed  change  only  provides 
clarification  to  the  existing  Specification 
3.6.3,  and  will  not  affect  the  established 
containment  isolation  valve  OPERABILITY 
requirements  or  associated  isolation  time 
limits.  Since  the  proposed  change  does  not 
impact  operation  of  the  facility  as  presently 
approved,  no  possibility  exists  for  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  will  clarify  Technical 
Specification  3.6.3  Action  b  to  allow  the  use 
of  a  check  valve  with  the  flow  through  the 
valve  secured  as  a  means  to  isolate  an 
inoperable  contaiimient  penetration.  This 
change  is  consistent  with  the  changes 
identified  in  NUREG-1431,  "Improved 
Standard  Technical  Specifications  for 
Westinghouse  Plants",  Specification  3.6.3 


(Containment  Isolation  Valves),  which 
identifies  check  valves  with  flow  through  the 
valve  secured  as  a  type  of  deactivated 
automatic  valve,  and  with  10  CFR  50 
Appendix  A  General  Design  Criteria  55  and 
56,  which  include  the  use  of  check  valves  as 
"automatic  isolation  valves".  The  proposed 
change  only  provides  clarification  to  the 
existing  Specification  3.6.3,  and  will  not 
affect  the  established  containment  isolation 
valve  OPERABELITY  requirements  or 
associated  isolation  time  limits.  The 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because  the  ability  to  isolate  containment  in 
the  event  of  a  release  of  radioactive  material 
to  the  containment  atmosphere  or 
pressurization  of  the  containment  will  be 
maintained.  The  margin  of  safety  is  defined 
by  the  established  containment  isolation 
valve  OPERABILITY  requirements  and 
associated  isolation  time  limits.  The 
proposed  change  does  not  alter  these 
opeiating  restrictions  and  the  margin  of 
safety  which  assures  the  ability  to  isolate 
contairunent  is  not  affected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  Coimty  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  NW.. 
Washington,  DC  20036-5869. 

NRC  Project  Director:  George  Dick, 
Acting. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  March  9, 
1999. 

Description  of  amendment  request: 
The  amendment  request  proposes  that 
reference  to  the  hidependent  Safety 
Engineering  Group  be  removed  from 
Technical  Specification  requirements, 
with  supporting  changes  to  the 
Operations  Quality  Assurance  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  is  a 
programmatic  and  administrative  change  that 
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does  not  physically  alter  safety-related 
systems,  nor  does  it  afiect  the  way  in  which 
safety-related  systems  perform  their 
functions.  The  functions  assigned  to  the 
Independent  Safety  Engineering  Group  are 
addressed  by  other  organizations.  Because 
the  design  of  the  facility  and  system 
operating  parameters  are  not  being  changed, 
the  proposed  amendment  does  not  involve  an 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

The  proposed  amendment  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  amendment  is  a 
programmatic  and  administrative  change  that 
does  not  physically  alter  safety-related 
systems,  nor  does  it  affect  the  way  in  which 
safety-related  systems  perform  their 
functions.  The  functions  assigned  to  the 
Independent  Safety  Engineering  Group  are 
addressed  by  other  organizations.  Because 
the  design  of  the  facility  and  system 
operating  parameters  are  not  being  changed, 
the  proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated. 

The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  amendment  is  a 
programmatic  and  administrative  change  that 
provides  assurance  that  plant  operations 
continue  to  be  conducted  in  a  safe  manner. 
The  functions  assigned  to  the  Independent 
Safety  Engineering  Group  are  addressed  by 
other  organizations.  As  stated  above  the 
proposed  amendment  does  not  physically 
alter  safety-related  systems,  nor  does  it  affect 
the  way  in  which  safety-related  systems 
perform  their  functions.  Because  the  design 
of  the  facility  and  system  operating 
parameters  are  not  being  changed,  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488. 

Attorney  for  licensee;  Jack  R. 
Newman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  NW., 
Washington,  DC  20036-5869. 

NRC  Project  Director:  George  F.  Dick. 
Acting. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project.  Units  1  and  2.  Matagorda 
County,  Texas 

Date  of  amendment  request:  March 
15, 1999  (Supplement  to  October  29, 
1998). 

Description  of  amendment  request: 
The  proposed  amendments  were 


submitted  by  application  dated  October 

29. 1998,  to  relocate  Technical 
Specification  (TS)  3/4.7.9  requirements 
for  snubbers  to  the  Technical 
Requirements  Manual.  The  Commission 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendments  regarding  its 
proposed  no  significant  hazards 
consideration  determination  that  was 
published  in  the  Federal  Register  on 
December  16,  1998  (63  FR  69346). 

Subsequently,  by  letter  dated  March 

15. 1999,  supplemental  information  was 
submitted  to  include  TS  6.10.3.1  to  be 
relocated  to  the  Technical  Requirements 
Manual.  This  information  is  being 
noticed  to  provide  for  public  comment 
on  the  issue  of  no  significant  hazards 
consideration. 

Basis  fdr  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  supplement  to  the  amendment  request 
relocates  the  record  keeping  requirements  of 
Technical  Specification  6.10.3.1  to  the 
Technical  Requirements  Manual.  The  change 
does  not  involve  a  physical  alteration  of  the 
plant  (no  new  or  different  type  of  equipment 
will  be  installed)  or  make  changes  in  the 
methods  governing  normal  plant  operation. 
The  change  will  not  impose  different 
requirements,  and  adequate  control  of 
information  will  be  maintained.  This  change 
will  not  alter  assumptions  made  in  the  safety 
analysis  and  licensing  basis. 

The  Technical  Requirements  Manual  is 
incorporated  in  the  South  Texas  Project 
Updated  Final  Safety  Analysis  Report  and 
will  be  maintained  pursuant  to  10  CFR  50.59. 
In  addition,  snubber  operability  is  addressed 
in  existing  surveillance  procedures  that  are 
also  controlled  by  10  CFR  50.59  and  subject 
to  the  change  control  provisions  imposed  by 
plant  administrative  procedures,  which 
endorse  applicable  r^ulations  and 
standards. 

Therefore,  the  supplement  to  the  proposed 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  supplement  to  the  amendment  request 
relocates  the  record  keeping  requirements  of 
Technical  Specification  6.10.3.1  to  the 
Technical  Requirements  Manual.  The  change 
does  not  involve  a  physical  alteration  of  the 
plant  (no  new  or  different  type  of  equipment 
will  be  installed)  or  make  changes  in  the 
methods  governing  normal  plant  operation. 
The  change  will  not  impose  different 
requirements,  and  adequate  control  of 
information  will  be  maintained.  This  change 
will  not  alter  assumptions  made  in  the  safety 
analysis  and  licensing  basis. 


The  Technical  Requirements  Manual  is 
incorporated  in  the  South  Texas  Project 
Updated  Final  Safety  Analysis  Report  and 
will  be  maintained  pursuant  to  10  CFR  50.59. 
In  addition,  snubber  operability  is  addressed 
in  existing  surveillance  procedures  that  are 
also  controlled  by  10CFR50.59  and  subject  to 
the  change  control  provisions  imposed  by 
plant  administrative  procedures,  which 
endorse  applicable  r^ulations  and 
standards. 

Therefore,  the  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  supplement  to  the  amendment  request 
relocates  the  record  keeping  requirements  of 
Technical  Specification  6.10.3.1  to  the 
Technical  Requirements  Manual.  The 
relocated  requirements  remain  the  same  as 
the  existing  Technical  Specifications.  The 
change  will  not  reduce  a  margin  of  safety 
because  it  has  no  impact  on  any  safety 
analysis  assumptions.  Future  changes  to  the 
relocated  requirements  vtrill  be  evaluated  per 
the  requirements  of  10CFR50.59. 

Therefore,  the  supplement  will  not  result 
in  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  Cotmty  Junior 
College,  J.  M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488. 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  NW., 
Washington,  DC  20036-5869. 

NRC  Project  Director:  George  F.  Dick, 
Acting. 

Wisconsin  Public  Service  Corporation. 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County. 
Wisconsin 

Date  of  amendment  request:  February 
15, 1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
requirements  of  Technical 
Specifications  Section  6, 
"Administrative  Controls,"  related  to  (1) 
plant  manager's  responsibilities,  (2) 
plant  staif  titles  and  organization,  (3) 
offsite  and  onsite  review  committee  (4) 
reportable  events,  and  (5)  actions 
required  in  event  of  a  safety  limit 
violation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 

The  proposed  amendment  will  not  change 
the  intent  of  the  TS  or  decrease  WPSC's 
management  support  or  involvement  in 
activities  at  the  Kewaunee  Plant. 
Furthermore,  it  will  not  result  in  a  decrease 
in  the  engineering  or  technical  support 
supplied  by  the  plant  staff  or  the  corporate 
support  staff.  The  proposed  changes  are 
administrative  in  nature.  They  primarily 
involve  the  relocation  of  existing 
requirements  to  owner  controlled  documents; 
therefore,  there  are  no  significant  hazards 
associated  with  this  change.  As  an 
administrative  change  this  will  not  resuh  in 
a  significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident. 
As  an  administrative  change  this  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed.  This  administrative  change 
relocates  existing  requirements,  and 
therefore,  will  not  involve  a  significaii^ 
decrease  in  the  margin  of  safety. 

In  addition,  the  staff  analyzed  the 
proposed  changes  in  accordance  with 
the  provisions  of  10  CFR  50.92.  The 
proposed  change  will  not: 

1 .  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an 
accident  previously  evaluated. 

The  analyses  for  the  previously 
evaluated  accidents  are  presented  in 
Chapter  14  of  the  Updated  Safety 
Analysis  Report.  There  are  19 
postulated  accidents  addressed  therein. 
The  proposed  amendment  would  not 
affect  the  safety  analysis  assumptions  or 
analytical  models  used  for  any  of  these 
analyses.  Also,  the  calculated  dose 
consequences  for  analyzed  accidents 
would  be  imaffected.  Therefore  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  accident  does  not 
involve  any  physical  change  to  the 
design  of  the  physicality,  or  operation  of 
the  facility  outside  the  boimds  of  the 
existing  analyses.  Thus,  there  is  no 
possibility  of  creating  a  new  or  different 
kind  of  accident. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety. 

The  proposed  changes  do  not  involve 
any  physical  changes  to  any  of  the 
fission  product  barriers  or  to  the  design 
or  operation  of  any  safety  systems.  Also, 
no  safety  limits,  limiting  sajfety  systems 
settings,  limiting  conditions  for 
operation  or  testing  requirements  would 
be  affected.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 


are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin, 
Cofrin  Library,  2420  Nicolet  Drive, 
Green  Bay,  WI  54311-7001. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.O. 
Box  1497,  Madison,  Wl  53701-1497. 

NRC  Project  Director:  Cynthia  A. 
Carpenter. 

Yankee  Atomic  Electric  Company, 
Docket  No.  50-29,  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  amendment  request:  March 
17, 1999. 

Description  of  amendment  request: 
Licensee  submitted  a  License 
Amendment  request  to  delete 
administrative  Techmcal  Specification 
(TS)  requirements  related  to  overtime 
restrictions.  The  licensee  stated  it  will 
provide  appropriate  constraints  on 
excessive  overtime  in  its  Administrative 
Procedures. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  are  administrative 
in  nature  and  simply  eliminate  outdated 
requirements  from  the  YNPS  Technical 
Specifications.  As  such  the  changes  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  administrative 
nature  of  the  changes  will  not  affect  safety- 
related  systems  or  components  or  their  mode 
of  operation  and  therefore,  will  not  involve 

a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  accident  from  any  previously 
evaluated.  The  proposed  changes  do  not 
modify  any  plant  systems  or  components 
and,  therefore,  do  not  create  the  possibility 
of  a  new  or  different  accident  from  any 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety.  The  changes  are 
administrative  in  nature  involving  the 
deletion  of  outdated  requirements  in  the 
technical  specifications;  therefore,  there  will 
be  no  reduction  in  the  margin  of  safety. 
Based  on  the  considerations  noted  above,  it 
is  concluded  that  the  proposed  changes  will 
not  endanger  the  public  health  and  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Greenfield  Community 
College,  1  College  Drive,  Greenfield, 
Massachusetts  01301. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  and  Gray,  One 
International  Place,  Boston, 
Massachusetts  02110-2624. 

NRC  Project  Director:  Seymour  H. 
Weiss. 

Yankee  Atomic  Electric  Company, 
Docket  No.  50-29,  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  amendment  request:  March 
17, 1999. 

Description  of  amendment  request: 
Licensee  submitted  a  License 
Amendment  request  to  transfer 
Technical  Specification  Sections  6.7 — 
Procedures  and  Programs  and  6.9 — 
Record  Retention  to  the  Yankee 
Decommissioning  Quality  Assurance 
Program  (YDQAP). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  are  administrative 
in  nature.  Administrative  requirements  in 
Sections  6.7  and  6.9  of  the  YNPS  Technical 
Specifications  are  to  be  transferred  to  the 
YDQAP  which  is  the  current  location  of 
related  administrative  requirements.  As  such 
the  changes  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  administrative 
nature  of  the  changes  will  not  affect  safety- 
related  systems  or  components  or  their  mode 
of  operation  and  therefore,  will  not  involve 

a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  accident  from  any  previously 
evaluated.  The  proposed  changes  do  not 
modify  any  plant  systems  or  components 
and,  therefore,  will  not  create  the  possibility 
of  a  new  or  different  accident  from  any 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety.  The  changes  are 
adniinistrative  in  nature  involving  the 
relocation  of  administrative  requirements 
from  one  licensing  document  to  another 
licensing  document  currently  containing 
related  requirements;  therefore,  there  will  be 
no  significant  reduction  in  the  margin  of 
safety. 

Based  on  the  considerations  noted  above,  it 
is  concluded  that  the  proposed  changes  will 
not  endanger  the  public  health  and  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
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review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Greenfield  Community 
College,  1  College  Drive,  Greenfield, 
Massachusetts  01301. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  and  Gray,  One 
International  Place,  Boston, 
Massachusetts  02110-2624. 

NRC  Project  Director:  Seymour  H. 
Weiss. 

yionl:ee  Atomic  Electric  Company, 
Docket  No.  50-29,  Yankee  Nuclear 
Power  Station,  Franklin  County, 
Massachusetts 

Date  of  amendment  request:  March 
17, 1999. 

Description  of  amendment  request: 
Licensee  submitted  a  License 
Amendment  request  to  consolidate 
management  positions  and  to  transfer 
Technical  Specification  review  and 
audit  functions  to  the  Yankee 
Decommissioning  Quality  Assurance 
Program  (YDQAP). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  are  administrative 
in  nature  and  reflect  a  streamlining  of  the 
YAEC/YNPS  management  structure  and 
procedures  consistent  with  the  on-going 
requirement  to  complete  the  remaining  scope 
of  YNPS  decommissioning  safely  and 
efficiently.  As  such  the  changes  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  administrative 
nature  of  the  changes  will  not  afiect  safety- 
related  systems  or  components  or  their  mode 
of  operation  and  therefore,  will  not  involve 

a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  ot 
different  accident  from  any  previously 
evaluated.  The  proposed  changes  do  not 
modify  any  plant  systems  or  components 
and,  therefore,  will  not  create  the  possibility 
of  a  new  or  different  accident  from  any 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety.  Elimination  of  the  Manager 
of  Operations  position  and  the  Plant 
Superintendent  position  will  not  eliminate 
any  of  the  responsibiUties  or  functions 
currently  assigned  to  these  positions.  These 
responsibilities  or  functions  will  be 
reassigned  to  em  appropriately  qualified 
YAEC/YNPS  manager,  i.e.,  the 
Decommissioning  Manager.  This  change  and 
replacement  of  the  PORC  and  the  NSARC 


review  and  audit  functions  with  an 
independent  safety  review  and  an  IRAC  are 
consistent  with  the  significant  reduction  In 
the  scope  and  the  complexity  of  activities  at 
YNPS  as  the  facility  moves  into  the  later 
stages  of  the  decommissioning  effort; 
therefore,  there  will  be  no  significant 
reduction  in  the  margin  of  safety. 
Based  on  the  considerations  noted  above,  it 
is  concluded  that  the  proposed  changes  will 
not  endanger  the  public  health  and  safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
reviews  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Greenfield  Community 
College,  1  College  Drive,  Greenfield, 
Massachusetts  01301. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  and  Gray,  One 
International  Place,  Boston, 
Massachusetts  02110-2624. 

NRC  Project  Director:  Seymour  H. 
Weiss. 

Previously  Published  Notices  of 
Consideratioii  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  application  for  amendment: 
February  24, 1999. 

Brief  description  of  amendment:  The 
amendment  would  revise  Technical 
Specification  Table  3.3-1,  "Reactor 
rtotective  Instnmientation,"  Action  2, 
for  Arkansas  Nuclear  One,  Unit  No.  2. 
The  proposed  change  would  add  a 
footnote  to  Action  2  that  would  allow 
startup  and  operation  with  the 
functional  units  associated  with  the 
Channel  "D"  ex-core  nuclear 


instrumentation  to  be  maintained  in  the 
bypassed  or  tripped  condition  following 
the  restart  fi-om  Refueling  Outage  2R13. 
This  footnote  is  intended  to  support 
normal  plant  operations  imtil  such  time 
that  the  Channel  "D"  ex-core  detector 
assembly  can  be  restored  to  an  operable 
status. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  March  8, 
1999  (64  FR  11067). 

Expiration  date  of  individual  notice: 
April  7, 1999. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  RussellviUe,  AR  72801. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

Ihiring  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regidations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 
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CBS  Corporation,  Docket  No.  50-22. 
Westinghouse  Test  Reactor.  Waltz  Mill. 
Pennsylvania 

Date  of  application  for  amendment: 
September  28, 1998  supplemented  on 
November  17, 1998. 

Brief  description  of  amendment:  This 
amendment  changes  the  license  to 
reflect  the  new  legal  name  of  the 
licensee  for  the  Westinghouse  Test 
Reactor  to  CBS  Corporation. 

Date  of  issuance:  March  25,  1999. 

Effective  Date:  March  25, 1999. 

Amendment  No:  9. 

Facility  License  No.  TR-2:  This 
amendment  changes  the  license. 

Date  of  initial  notice  in  Federal 
Register:  December  16, 1998.  (63  FR 
69334). 

The  Commission  has  issued  a  Safety 
Evaluation  for  this  amendment  dated 
March  25,  1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document:  N/A. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station.  Units  2 
and  3,  Grundy  County,  Illinois 

Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Docket  Nos.  50-373  and  50-374.  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
December  17, 1998. 

Brief  description  of  amendments:  The 
amendments  revised  the  respective 
facility  Technical  Specifications  (TS)  by 
adding  a  new  Limiting  Condition  for 
Operations  that  provided  an 
administrative  enhancement  by 
allowing  testing  required  to  return 
equipment  to  service  to  be  conducted 
under  administrative  controls. 

Date  of  issuance:  March  16, 1999. 

Effective  date:  Immediately,  to  be 
implemented  within  60  days. 

Amendment  Nos.:  172. 167;  184, 181; 
132,117. 

Facility  Operating  License  Nos.  DPR- 
19,  DPR-25,  DPR-29.  DPR-30,  NPF-11 
andNPF-18. 

The  amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  27, 1999  (64  FR  4153) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  March  16, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  for  Dresden.  Morris  Area 
Public  Library  District,  604  Liberty 
Street,  Morris.  Illinois  60450;  for  Quad 


Cities,  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021;  for  LaSalle,  the  Jacobs  Memorial 
Library,  815  North  Orlando  Smith 
Avenue,  Illinois  Valley  Community 
College,  Oglesby,  Illinois  61348-9692. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2.  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
August  14, 1998,  as  supplemented  on 
October  13  and  December  23, 1998. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  (TSs)  to  reflect  the  use  of 
Siemens  Power  Corporation  (SPC) 
ATRIUM-9B  fuel.  Specifically,  the 
amendments  incorporate  the  following 
into  the  TSs:  (1)  new  methodologies  that 
will  enhance  operational  flexibility  and 
reduce  the  likelihood  of  future  plant 
derates;  (2)  administrative  changes  that 
adopt  Improved  Standard  Technical 
Specification  (iSTS)  language  where 
appropriate;  and  (3)  changes  to  the 
Minimum  Critical  Power  Ratio. 

Date  of  issuance:  March  16, 1999. 

Effective  date:  Immediately,  to  be 
implemented  prior  to  startup  of  Cycle  9 
for  Unit  1  and  prior  to  startup  of  Cycle 
8  for  Unit  2. 

Amendment  Nos.:  131,  116. 

Facility  Operating  License  Nos.  NPF- 
11  and  NPF-18:  The  amendments 
revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  November  4, 1998  (63  FR 
59588).  The  December  23,  1998, 
submittal  provided  additional  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  March  16, 1999. 

No  significant  hazards  consideration 
coiTunents  received:  No. 

Local  Public  Document  Room 
location:  Jacobs  Memorial  Library,  815 
North  Orlando  Smith  Avenue,  Ulinois 
Valley  Commimity  College,  Oglesby, 
Illinois  61348-9692. 

Conmionwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265.  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2.  Rock  Island  County.  Illinois 

Date  of  application  for  amendments: 
August  14, 1998,  as  supplemented  by 
letters  dated  October  13, 1998.  and 
December  23, 1998. 

Brief  description  of  amendments:  The 
amendments  changed  the  Quad  Cities 
Technical  Specifications  (TS)  to  reflect 
the  use  of  Siemens  Power  Corporation 
(SPC)  ATRIUM-9B  fuel.  Specifically, 
the  amendments  incorporate  the 


following  into  the  TS:  (a)  new 
methodologies  that  will  enhance 
operational  flexibility  and  reduce  the 
likelihood  of  futiire  plant  derates;  (b) 
administrative  changes  that  eliminate 
the  cycle-specific  implementation  of 
ATRIUM-9B  fuel  and  adopt  Improved 
Standard  Technical  Specification 
language  where  appropriate;  and  (c) 
changes  to  the  Minimum  Critical  Power 
Ratio  (MCPR). 

The  amendment  for  Unit  1  also 
reflects  the  removal  of  Unit  1  specific 
pages  incorporated  into  Unit  1  TS  by 
Amendment  No.  182  and  are  no  longer 
applicable.  The  August  14, 1998. 
application  superseded  an  August  29, 
1997,  application  in  its  entirety  (63  FR 
2274). 

Date  of  issuance:  March  17, 1999. 

Effective  date:  Immediately,  to  be 
implemented  within  60  days. 

Amendment  Nos.:  185  &  182. 

Facility  Operating  License  Nos.  DPR- 
29,  DPR-30:  The  amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  9, 1998  (63  FR 
48258)  and  November  4, 1998  (63  FR 
59588).  The  October  13, 1998.  submittal 
changed  a  reference  to  a  recently  NRC- 
approved  additive  constant  uncertainty 
(ACU)  generic  methodology  for 
ATRIUM-9B  ftiel  (ANF-1125  (P)(A), 
supplement  1,  Appendix  E)  from 
Appendix  D  which  provided  an  interim 
value  for  ACU.  This  change  was  noticed 
on  November  4, 1998  (63  FR  48258). 
The  December  23, 1998,  submittal 
provided  additional  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  March  17, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue.  Dixon,  Illinois 
61021. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  application  for  amendments: 
November  30, 1998. 

Brief  description  of  amendments:  The 
amendments  changed  the  technical 
specifications  (TSs)  by  decreasing  the 
Allowed  Outage  Time  (AOT)  from  67 
days  to  14  days  for  the  Safe  Shutdown 
Makeup  Pump  (SSMP). 

Date  of  issuance:  March  26, 1999. 

Effective  date:  Immediately,  to  be 
implemented  within  60  days. 

Amendment  Nos.:  186  &  183. 
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Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  13, 1999  (64  FR  2246). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  26, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illhiois 
61021. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2.  and  3, 
Oconee  County,  South  Carolina. 

Date  of  application  of  amendments: 
September  30, 1998. 

Brief  description  of  amendments:  The 
amendments  increase  the  maximiun  fuel 
rod  internal  pressure  in  the  spent  fuel 
pool  from  1200  poimds  per  square  inch 
gauge  (psig)  to  1300  psig  by  changing 
the  Updated  Final  Analysis  Report 
(UFSAR)  reference  to  the  computer  code 
used  to  determine  the  fuel  rod  internal 
pressure  {TAC03  computer  code  would 
be  added)  in  UFSAR  Chapter  15.  In 
addition,  the  amendments  justify  not 
increasing  the  overall  effective 
decontamination  factor  for  iodine  as  a 
consequence  of  a  fuel  handling  accident 
and  change  the  terminology  used  in  the 
UFSAR  from  "fuel  assembly  gap  gas 
pressure"  to  "fuel  rod  internal 
pressiuB." 

Date  of  Issuance:  March  26, 1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1-301;  Unit 
2-301;  Unit  3-301. 

Facility  Operating  License  Nos.  DPR- 
38,  DPR-47.  and  DPR-55:  Amendments 
authorized  change(s)  to  the  FSAR. 

Date  of  initial  notice  in  Federal 
Register:  November  4, 1998  (63  FR 
59590). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  26, 1999. 

No  significant  hazards  consideration 
coirunents  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library.  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas. 

Date  of  application  for  amendment: 
February  25, 1999. 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specification  (TS)  Table  3.3-1,  "Reactor 


Protective  Instnunentation,"  Action  2, 
for  Arkansas  Nuclear  One,  Unit  No.  2 
(ANO-2).  This  change  adds  a  footnote  to 
Action  2  that  allows  startup  and 
operation  with  the  functional  units 
associated  with  the  Channel  "D"  ex-core 
nuclear  instnmientation  to  be 
maintained  in  the  bypassed  or  tripped 
condition  following  the  restart  from 
Refueling  Outage  2R13.  This  footnote  is 
intended  to  support  normal  plant 
operations  until  such  time  that  the 
Qiannel  "D"  ex-core  detector  assembly 
can  be  restored  to  an  operable  status. 
This  footnote  will  be  in  effect  for  a  time 
period  not  to  extend  beyond  Mid-Cycle 
Outage  2P99,  which  is  the  next  planned 
entry  into  cold  shutdown  conditions  for 
ANO-2.  A  Notice  of  Enforcement 
Discretion  (NOED)  related  to  TS  Table 
3.3-1,  Action  2,  was  issued  verbally  on  - 
February  23, 1999.  The  NOED  is 
documented  in  a  letter  dated  February 
25. 1999. 

Date  of  issuance:  March  23. 1999. 

Effective  date:  As  of  the  date  of 
issuance. 

Amendment  No. :  202. 

Facility  Operating  License  No.  NPF-€: 
Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration  (NSHC):  Yes  (64  FR  11067 
dated  March  8. 1999).  The  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  NSHC  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  April  7, 1999, 
but  indicated  that  if  the  Commission 
makes  a  final  NSHC  determination,  any 
such  hearing  would  take  place  after 
issuance  of  die  amendment. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circmnstances,  and  final  NSHC 
determination  are  contained  in  a  Safety 
Evaluation  dated  March  23, 1999. 

Attorney  for  Licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  Washington  DC 
20005-3502. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant,  Unit  1,  Lake 
County,  Ohio. 

Date  of  application  for  amendment: 
November  2, 1995,  and  as  supplemented 
by  submittal  dated  January  7, 1999. 

Brief  description  of  amendment:  This 
amendment  revises  technical 
specification  requirements  for  handling 


irradiated  fuel  in  the  Primary 
Containment  and  the  Fuel  Handling 
Building,  and  selected  specifications 
associated  with  performing  core 
alterations.  '  . 

Date  of  issuance:  March  11, 1999. 

Effective  date:  March  11, 1999. 

Amendment  No.:  102. 

Facility  Operating  License  No.  NPF- 
58:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  6. 1995  (60  FR 
62497). 

The  supplemental  information 
contained  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
and  did  not  change  the  scope  of  the 
oriranal  application. 

Tlie  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  11, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street.  Perry.  OH  44081. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant,  Unit  1,  Lake 
County,  Ohio. 

Date  of  application  for  amendment: 
August  27, 1996,  as  supplemented  by 
submittals  dated  April  9. 1997.  July  22. 
1998,  December  3, 1998,  and  January  18, 
1999. 

Brief  description  of  amendment:  This 
amendment  revised  Technical 
Specification  3.6.1.3,  "Primary 
Containment  Isolation  Valves  (PCIVs)," 
and  3.6.1.9,  "Main  Steam  Isolation 
Valve  (MSIV)  Leakage  Control  System 
(LCS)."  The  amendment  reflects 
implementation  of  the  revised  accident 
source  term  in  NUREG-1465,  "Accident 
Source  Terms  for  Light- Water  Nuclear 
Power  Plants"  and  permits  the  licensee 
to  eliminate  the  MSIV  LCS  and  increase 
the  allowable  leak  rates  of  the  MSIVs. 

Date  of  issuance:  March  26, 1999: 

Effective  date:  March  26, 1999. 

Amendment  No.:  103. 

Facility  Operating  License  No.  NPF- 
58:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Reoster:  October  7, 1998  (63  FR  53958). 

Ine  supplemental  information 
contained  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
and  did  not  expand  the  scope  of  the 
original  application. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  26, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 
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Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  OH  44081. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-A40,  Perry 
Nuclear  Power  Plant,  Unit  1,  Lake 
County,  Ohio. 

Date  of  application  for  amendment: 
October  27. 1998. 

Brief  description  of  amendment:  This 
amendment  revised  the  minimum 
critical  power  ratio  (MCPR)  safety  limit 
contained  in  TS  2.1.1.2.  In  addition,  the 
amendment  removes  a  note  to  TS  2.1.1.2 
and  a  footnote  to  TS  5.6.5.b  that 
references  MCPR  safety  limit  values  as 
cycle  specific. 

Date  of  issuance:  March  26, 1999: 

Effective  date:  March  26, 1999. 

Amendment  No.:  104. 

Facility  Operating  License  No.  NPF- 
58:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  2, 1998  (63  FR 
66603). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  26, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  OH  44081. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant,  Unit  1,  Lake 
County,  Ohio. 

Date  of  application  for  amendment: 
September  9, 1998,  as  supplemented  by 
submittals  dated  January  6,  March  4, 
and  March  18,  1999. 

Brief  description  of  amendment:  This 
amendment  revises  the  design  and 
licensing  basis  of  containment  isolation 
valves  in  the  feedwater  system.  The 
amendment  revises  (1)  Surveillance 
Requirement  3.6.1.3.11  of  Technical 
Specification  (TS)  3.6.1.3,  "Primary 
Containment  Isolation  Valves  (PCIVs)" 
to  exclude  the  feedwater  check  valves 
from  the  hydrostatic  test  program,  (2)  TS 
5.5.2,  "Primary  Coolant  Sources  Outside 
Containment,"  to  stipulate  that  water 
leakage  past  the  feedwater  motor- 
operated  containment  isolation  valves 
and  the  reactor  water  cleanup  system 
return  to  feedwater  line  is  added  to  the 
program,  and  (3)  TS  5.5.12,  "Primary 
Containment  Leakage  Rate  Testing 
Program,"  to  state  that  the  feedwater 
check  valves  will  be  tested  in 
accordance  with  the  Inservice  Testing 
Program  (TS  5.5.6). 

Itate  of  issuance:  March  26, 1999. 

Effective  date:  March  26. 1999. 

Amendment  No.:  105. 


Facility  Operating  License  No.  NPF- 
58:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  21, 1998  (63  FR 
56262). 

The  supplemental  information 
contained  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
and  did  not  expand  the  scope  of  the 
original  Federal  Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  26, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  OH  44081. 

Florida  Power  and  Light  Company,  et 
al.  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida. 

Date  of  application  for  amendments: 
August  24, 1998. 

Brief  description  of  amendments: 
These  amendments  change  the  St.  Lucie 
Technical  Specifications  (TSs)  by  both 
removing  obsolete  license  conditions 
and  revising  the  TSs.  The  amendments 
change  the  TSs  to  modify  the  St.  Lucie 
Unit  1  TSs  to  add  components,  not 
previously  described  in  the  TSs,  to  the 
list  of  components  that  comprise  an 
operable  control  room  emergency 
ventilation  system,  to  modify  the  Unit  1 
and  Unit  2  TSs  surveillance 
requirements  to  clarify  component 
operations,  not  previously  described, 
that  must  be  verified  in  response  to  a 
containment  sxunp  recirculation 
actuation  signal,  to  delete  from  the 
facility  operating  license  No.  NPF-16 
for  Unit  2,  license  condition  2.C.19  to 
reflect  the  completion  of  the  Unit  1 
spent  fuel  pool  re-rack  and  delete 
license  condition  2.1  to  reflect  the 
resolution  of  litigation  and  to  modify 
license  condition  2.B.5  to  restore  the 
original  syntax  of  the  license  condition 
and  license  condition  2.F  to  update  the 
references  to  c\irrent  license  conditions. 

Date  of  Issuance:  March  17, 1999. 

Effective  Date:  These  amendments 
shall  be  implemented  within  30  days  of 
receipt. 

Amendment  Nos.:  160  and  99. 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  September  23. 1998  (63  FR 
50937). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  17, 1999. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003. 

GPU  Nuclear,  Inc.  et  al..  Docket  No.  50- 
219,  Oyster  Creek  Nuclear  Generating 
Station,  Ocean  County,  New  Jersey. 

Date  of  application  for  amendment: 
September  3, 1998. 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specifications  3.4.A.10.e  and  3.5.a.2.e  to 
incorporate  a  Condensate  Storage  Tank 
water  level  of  greater  than  35  feet. 

Date  of  Issuance:  March  17, 1999. 

Effective  date:  March  17, 1999,  to  be 
implemented  within  30  days 

Amendment  No. :  204. 

Facility  Operating  License  No.  DPR- 
16.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  10, 1999  (64  FR 
6698). 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  17, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  Coimty  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  NJ  08753. 

Illinois  Power  Company,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  1. 
DeWitt  County,  Illinois. 

Date  of  application  for  amendment: 
January  20, 1999,  as  supplemented 
February  4,  8,  and  25,  and  March  5. 
1999. 

Brief  description  of  amendment:  The 
amendment  changes  the  undervoltage 
relay  setpoints. 

Elate  of  issuance:  March  26, 1999. 

Effective  date:  March  26, 1999. 

Amendment  No.:  122. 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  28, 1999  (64  FR  4474). 

"The  foin  supplemental  submittals 
provided  additional  information  and 
did  not  change  the  requested 
amendment  or  affect  the  proposed  no 
significant  hazards  consideration. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  26, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  IL  61727. 
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Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment: 
April  13, 1998,  as  supplemented 
November  5, 1998. 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
Appendix  A  Technical  Specifications  to 
base  the  Limiting  Condition  for 
Operation  for  the  fuel  storage  pool  water 
level  on  a  revised  analysis  of  die  fuel 
handling  accident  and  a  new  analysis 
for  radiological  shielding  during 
movement  of  irradiated  fuel. 

Date  of  issuance:  March  16, 1999. 

Effective  date:  March  16, 1999  (and 
shall  be  implemented  no  later  than  30 
days). 

Amendment  No.:  162. 

Facility  Operating  Ucense  No.  DPR- 
36:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register;  May  20, 1998  (63  FR  27763). 
The  November  5, 1998,  submittal 
provided  additional  clarifying 
information  and  did  not  change  the 
initial  proposed  no  significant  hazards 
determination  and  did  not  expand  the 
scope  of  the  original  application. 

llie  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  16, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  ME 
04578. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
December  30, 1998. 

Brief  description  of  amendment:  the 
amendment  changes  Technical 
Specification  (TS)  Tables  3.6.14-2  and 
4.6.14-2  regarding  the  noble  gas  activity 
monitor  channel  operabiUty 
requirement  and  daily  sensor  check 
surveillance  requirement  to  be 
consistent  with  the  conditions  specified 
in  TS  3. 1.3. a  for  operability  of  the 
emergency  cooling  system.  Also,  this 
amendment  corrects  a  clerical  error  in 
TS  4.6.15.d. 

Date  of  issuance:  March  16, 1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  165. 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revises  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register:  February  10, 1999  (64  FR 
6699). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  16, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego  County, 
New  York 

Date  of  application  for  amendment: 
November  19, 1998. 

Brief  description  of  amendment:  This 
amendment  changes  surveillance 
frequencies  in  Technical  Specifications 
4.8.4.4a  and  4.8.4.5a  to  require  testing  of 
the  Electrical  Protection  Assemblies 
once  every  6  months  with  the  plant  on- 
line rather  than  shut  down. 

Date  of  issuance:  March  18, 1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  86. 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register;  December  30, 1998  (63  FR 
71970). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  18, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Dociunents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

North  Atlantic  Energy  Service 
Corporation,  et  al..  Docket  No.  50-A43, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  May  20, 
1998,  as  supplemented  by  letter  dated 
January  28,  1999. 

Description  of  amendment  request: 
Revise  Technical  Specifications  Table 
3.3-4  and  associated  bases  to  depict  a 
change  to  the  refueling  water  storage 
tank  low-low  level  setpoint 

Date  of  issuance:  March  12, 1999. 

Effective  date:  As  of  its  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  60. 

Facility  Operating  License  No.  NPF- 
86.  Amendment  revised  the  Technical 
Specifications 


Date  of  initial  notice  in  Federal 
Register;  August  12, 1998  (63  FR 
43205). 

The  supplemental  letter  provided 
clarifying  information  and  did  not 
change  the  staffs  proposed  no 
significant  hazards  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  12,  1999. 

No  significant  hazards  consideration 
coaunents  received:  No. 

Local  Public  Document  Room 
location:  Exeter  Public  Library, 
Foimders  Park,  Exeter,  NH  03833. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station.  Unit  No.  2.  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
September  9, 1998,  as  supplemented 
February  19  and  26, 1999. 

Brief  description  of  amendment:  The 
amendment  resolves  several  previously 
identified  technical  specifications  (TSs) 
compliance  issues.  Specifically,  the 
amendment:  (1)  changed  TS  definitions 
1.24,  "Core  Operating  Limits  Report," 
1.27,  "Engineering  Safety  Feature 
Response  Time,"  and  1.31, 
"Radiological  Effluent  Monitoring  and 
Offsite  Dose  Calculation  Manual 
(REMODCM)";  (2)  changed  TS  3.0.2, 
"Limiting  Condition  for  Operation,"  by 
adding  a  new  TS  3.0.6  to  the  Limiting 
Condition  for  Operation  TS  section;  (3) 
changed  TS  4.0.5.  "Surveillance 
Requirements";  (4)  changed  the  mode 
applicability  of  TS  3.2.3,  "Total 
Unrodded  Integrated  Radial  Peaking — 
FJ";  (5)  changed  TS  3.3.2.1, 
"Engineered  Safety  Features  Actuation 
System  Instrumentation,"  by  modifying 
TS  Table  4.3-2  Table  Notation  (1)  which 
it  references;  and  (6)  changed  TS  3.4.1.1, 
"Reactor  Coolant  System — Reactor 
Coolant  System  Vents."  The  associated 
TS  Bases  sections  were  also  changed. 

Date  of  issuance:  March  11, 1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  from  the  date  of  issuance. 

Amendment  No.:  230. 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  21, 1998  (63  FR 
56251). 

The  supplemental  letters  provided 
clarifying  information  that  did  not 
change  the  original  proposed  no 
significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  original  Federal  Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  11, 1999. 
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No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Northeast  Nuclear  Energy  Company,  et 
al,  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
July  17, 1998,  as  supplemented 
November  10, 1998,  and  February  11, 
1999. 

Brief  description  of  amendment:  The 
amendment  revises  certain  diesel 
generator  (DC)  action  statements  and 
surveillance  requirements  to  improve 
overall  DG  reliability  and  availability. 

Date  of  issuance:  March  12, 1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  from  the  date  of  issuance. 

Amendment  No.:  231. 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  12, 1998  (63  FR 
43207). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  12, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resoiirces  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
November  25, 1997,  as  supplemented 
September  25  and  November  11, 1998, 
and  January  28, 1999. 

Brief  description  of  amendment:  The  - 
amendment  revises  the  Technical 
Specifications  for  the  condensate 
storage  tank  (CST)  low  level  suction 
transfer  setpoint  for  the  high  pressure 
coolant  injection  (HPCI)  and  reactor 
core  isolation  cooling  (RCIC)  systems  to 
allow  removing  one  CST  from  service 
for  maintenance. 

Date  of  issuance:  March  19, 1999. 

Effective  date:  March  19,  1999,  with 
full  implementation  within  30  days. 


Amendment  No.:  105. 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  18,  1998  (63  FR 
69344)  The  November  25,  1997,  letter 
and  September  25  and  November  11. 
1998,  supplements  were  referenced  in 
the  original  Federal  Register  notice.  The 
January  28, 1999,  supplement  provided 
an  updated  Technical  Specification 
page  following  the  incorporation  of 
Amendment  103,  issued  December  23, 
1998.  This  information  was  within  the 
scope  of  the  original  Federal  Register 
notice  and  did  not  change  the  staffs 
initial  proposed  no  significant  hazards 
considerations  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  19, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Units 
1  and  2,  Goodhue  County,  Minnesota 

Date  of  application  for  amendments: 
November  25,  1998. 

Brief  description  of  amendments:  The 
amendments  revise  "Technical 
Specifications  3.2  and  Table  3.5-2B  to 
aUow  limited  inoperabUity  of  boric  acid 
storage  tank  level  channels  and  transfer 
logic  channels  to  provide  for  required 
testing  and  maintenance  of  the 
associated  components. 

Date  of  issuance:  March  17, 1999. 

Effective  date:  March  17, 1999,  with 
full  implementation  within  30  days 

Amendment  Nos.:  143  and  134. 

Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  16, 1998  (63  FR 
69345). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  19, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 


Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
July  30, 1997,  as  supplemented  by  letter 
dated  December  23, 1998. 

Brief  description  of  amendments:  The 
amendments  revise  the  combined 
Technical  Specifications  (TS)  for  the 
Diablo  Canyon  Power  Plant  (DCPP)  Unit 
Nos.  1  and  2  by  adding  a  Limiting 
Condition  for  Operation,  trip  setpoints, 
and  surveillance  requirements  for  a 
residual  heat  removal  piunp  trip  on 
refueling  water  storage  tank  level-low. 

Date  of  issuance:  March  26, 1999. 

Effective  date:  March  26, 1999,  to  be 
implemented  within  30  days  from  the 
date  of  issuance. 

Amendment  Nos.:  Unit  1 — 130;  Unit 
2—128. 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  31, 1997  (62  FR 
68312). 

The  December  31, 1997  supplemental 
letter  provided  additional  clarifying 
information,  did  not  expand  the  scope 
of  the  application  as  originally  noted, 
and  did  not  change  the  staff's  proposed 
no  significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  26, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 

1  and  2,  San  Luis  Obispo  County. 
California 

Date  of  application  for  amendments: 
August  26, 1997,  as  supplemented  by 
letters  dated  October  14  and  November 
13, 1997,  and  January  29, 1998. 

Brief  description  of  amendments:  The 
amendments  approve  a  modification  to 
the  Diablo  Canyon  Power  Plant  (DCPP), 
Unit  Nos.  1  and  2  auxiliary  saltwater 
(ASW)  system  to  bypass  approximately 
800  feet  of  Unit  1  and  200  feet  of  Unit 

2  Class  1  ASW  pipe,  a  portion  of  which 
is  buried  below  sea  level  in  the  tidal 
zone  outside  the  intake  structure. 

Date  of  issuance:  March  26, 1999. 
Effective  date:  March  26, 1999,  and 
shall  be  implemented  in  the  next 
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periodic  update  to  the  FSAR  Update  in 
accordance  with  10  CFR  50.71(e). 

Amendment  Nos.:  Unit  1 — 131;  Unit 
2—129. 

Facility  Opemting  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Final  Safety  Analysis  Report 
Update. 

Date  of  initial  notice  in  Federal 
Register:  September  16, 1997  (62  FR 
48677). 

The  October  14  and  November  13, 

1997,  and  January  29, 1998, 
supplemental  letters  provided 
additional  clarifying  information,  did 
not  expand  the  scope  of  the  application 
as  originally  noticed,  and  did  not 
change  the  staff's  original  proposed  no 
significant  hazards  consideration 
determination. 

The  Conmiission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  26, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Public  Service  Electric  &■  Gas  Company. 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County.  New  Jersey 

Date  of  application  for  amendments: 
September  25, 1996,  as  supplemented 
on  October  29, 1997,  March  16, 1998. 
and  February  8, 1999. 

Brief  description  of  amendments:  The 
amendments  revise  die  Technical 
Specifications  by  revising  the  voltage 
and  frequency  acceptance  criteria  and 
the  start-timing  mediodology  for  the 
emergency  diesel  generator  surveillance 
testing.  ^ 

Date  of  issuance:  March  23, 1999. 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  60  days. 

Amendment  Nos:  218  and  200. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  23, 1996  (61  FR  5039). 

The  October  29, 1997,  March  16, 

1998,  and  February  9, 1999,  letters 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  23, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway.  Salem,  NJ  08079. 


Public  Service  Electric  &■  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
September  17, 1998. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  3/4.8.2,  "Electrical  Power 
Sources — Shutdown,"  for  the  AC 
distribution  system  and  the  125-volt  and 
28-volt  DC  distribution  systems. 
Specifically,  the  amendments  change 
the  Applicability  and  Action 
Statements,  if  less  than  the  complement 
of  equipment  and  buses  are  operable,  to 
eliminate  the  need  to  establish 
containment  integrity  and  to  add  the 
action  to  suspend  core  alterations, 
positive  reactivity  additions,  and 
movement  of  irradiated  fuel  assemblies. 

Date  of  issuance:  March  24, 1999. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  Nos.:  219  and  201. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  21, 1998  (63  FR 
56257). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  24, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
April  6, 1995,  as  supplemented  on 
August  21, 1995.  (TS  95-19). 

Brief  description  of  amendments:  The 
amendments  change  the  licenses  for 
Sequoyah  Nuclear  Plant,  Units  1  and  2 
by  removing  the  license  conditions  that 
reference  the  post-accident  sampling 
system  (PASS).  The  PASS  information 
has  been  placed  in  the  Sequoyah  Final 
Safety  Analysis  Report  (FSAR).  This 
Change  is  consistent  with  NUREG-1431, 
"Standard  Technical  Specifications — 
Westinghouse  Plants." 

Date  of  issuance:  March  16. 1999. 

Effective  date;  March  16, 1999. 

Amendment  Nos.:  243  and  233. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  The  amendments  revise 
the  licenses. 

Date  of  initial  notice  in  Federal 
Register:  April  26, 1995  (60  FR  20527). 
The  August  21, 1995,  letter  provided 


clarifying  information  that  did  not 
change  the  original  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  16. 1999. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga. 
Tennessee  37402. 

Vermont  Yankee  Nuclear  Power 
Corporation.  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station. 
Vernon.  Vermont 

Date  of  application  for  amendment: 
April  23, 1998,  as  supplemented  on 
January  25,  1999. 

.Brief  description  of  amendment:  The 
amendment  changes  the  existing 
requirements  for  the  Residual  Heat 
Removal  Service  Water  (RHRSW). 
Station  Service  Water  (SSW)  and 
Alternate  Cooling  Tower  Systems  (ACS) 
as  identified  in  Technical  Specifications 
(TSs)  4.5.C  and  3/4.5.D. 

Specifically,  the  changes  are  as 
follows: 

(1)  Specifications  3.5.D.3  and  4.5.D.3: 
This  requirement  is  revised  to  delete  the 
existing  allowance  for  7  days  of 
operation  after  both  SSW  subsystems 
are  made  or  found  to  be  inoperable. 

(2)  Specification  4.5.C.1  and 
Specification  4.5.D.1:  These 
requirements  have  been  revised  to 
relocate  testing  information  related  to 
pump  flow  and  pressure  testing 
characteristics  for  the  RHRSW  and  SSW 
Systems,  respectively,  to  the  Technical 
Requirements  Manual. 

(3)  Specifications  3.5.D.1,  3.5.D.2, 
3.5.D.3,  4.5.D.2, 4.5.D.3,  and  associated 
Bases:  All  references  to  SSW 
"subsystem"  have  been  replaced  by 
"essential  eqmpment  cooling  loop"  to 
more  accurately  reflect  the  Vermont 
Yankee  design  and  operation.  In 
addition,  certain  operability 
clarifications  have  been  made  to  the 
Bases  relative  to  affected  Specifications. 

(4)  Bases  for  Specification  3.5.D:  The 
Bases  have  been  revised  to  omit 
statements  that  imply  that  the  ACS 
could  provide  adequate  heat  removal 
following  a  postulated  accident.  Other 
Bases  additions  have  been  made  that 
include  certain  operability  clarifications 
relative  to  affected  Specifications. 

Date  of  Issuance:  March  11,  1999. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  30 
days. 

Amendment  No.:  169. 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 


17040 


Federal  Register / Vol.  64,  No.  66 / Wednesday,  April  7,  1999 /Notices 


Date  of  initial  notice  in  Federal 
Register:  February  10. 1999  (64  FR 

6713). 

The  January  25, 1999,  supplement  did 
not  affect  the  original  proposed  no 
significant  hazards  consideration. 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  11. 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  Vermont 
05301. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482.  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  March 
20, 1998,  as  supplemented  by  letters 
dated  May  28,  Jime  30,  August  28, 
September  4,  November  20,  and 
Decembers,  1998. 

Brief  description  of  amendment:  The 
amendment  revised  the  technical 
specifications  (TS)  to  support  a 
modification  to  the  plant  to  increase  the 
storage  capacity  of  the  spent  fuel  pool 
and  increase  the  nominal  fuel 
enrichment  to  5%  weight  percent  of  U- 
235.  The  amendment  also  revised  the 
TS  to  allow  the  storage  of  an  additional 
279  assemblies  in  the  cask  loading  pit. 

Date  of  issuance:  March  22, 1999. 

Effective  date:  March  22, 1999,  to  be 
fully  implemented  no  later  than 
December  31, 1999,  except  that  the 
racks  in  the  cask  loading  pit  may  be 
installed  at  a  future  time  after  the 
completion  of  the  next  refueling  outage. 

Amendment  No.:  120. 

Facility  Operating  License  No.  NPF- 
42:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  13, 1998  (63  FR  37601). 
The  June  30,  August  28,  September  4, 
November  20,  and  December  8, 1998, 
supplemental  letters  provided 
additional  clarifying  information,  did 
not  expand  the  scope  of  the  application 
as  originally  noticed,  and  did  not 
change  the  staff's  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  22, 1999. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 


Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  February 
4, 1998,  as  supplemented  by  letter  dated 
October  20,  1998. 

Brief  description  of  amendment:  The 
amendment  revises  the  requirements  in 
Technical  Specification  Tables  3.3-3, 
3.3-4  and  4.3-2  regarding  the 
engineered  safety  features  actuation 
system  (ESFAS)  Functional  Unit  6.f,  and 
adds  a  note  to  "Table  4.3-2  to  clarify  the 
verification  of  time  delays  associated 
with  ESFAS  Functional  Units  8.a  and 
■8.b. 

Date  of  issuance:  March  23, 1999. 

Effective  date:  March  23, 1999,  to  be 
implemented  within  30  days  from  the 
date  of  issuance. 

Amendment  No.:  121. 

Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  25,  1998  (63  FR  14491). 
The  October  20, 1998,  supplemental 
letter  provided  additional  clarifying 
information,  did  not  expand  the  scope 
of  the  application  as  originally  noticed 
and  did  not  change  the  staff's  original 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  March  23, 1999. 

No  significant  hazards  consideration 
coaunents  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  March  1999. 

For  the  Nuclear  Regulatory  Commission. 
Suzanne  C.  Black, 

Acting  Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  99-8503  Filed  4-6-99;  8:45  am) 

BILLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

State  of  Ohio:  NRC  Staff  Assessment 
of  a  Proposed  Agreement  Between  ttte 
Nuclear  Regulatory  Commission  and 
ttie  Sate  of  Ohio;  Correction 

AGENCY:  Nuclear  Regidatory 

Commission. 

ACTION:  Notice  of  a  proposed  agreement 

with  the  State  of  Ohio;  Correction. 


SUMMARY:  This  doamient  corrects  two 
notices  appearing  in  the  Federal 
Register  on  March  18, 1999  (64  FR 
13453),  and  March  25, 1999  (64  FR 
14473).  This  action  is  necessary  to 
correct  the  comment  period  expiration 
date  in  each  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Washington,  D.C. 
20555-0001,  telephone  301-415-7162, 
e-mail  dlml@nrc.gov. 

1.  In  the  Federal  Register  dated 
March  18, 1999,  on  page  13453,  in  the 
second  column,  under  the  DATES 
heading,  April  19, 1999,  is  corrected  to 
read  April  12, 1999. 

2.  In  the  Federal  Register  dated 
March  25, 1999,  on  page  14473,  in  the 
second  column,  under  the  DATES 
heading,  April  26, 1999,  is  corrected  to 
read  April  12, 1999. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Conimission. 
David  L.  Meyer, 

Chief  Rules  and  Directives  Bmnch,  Division 
of  Administrative  Services,  Office  of 
Administra  tion . 
(FR  Doc.  99-8599  Filed  4-6-99;  8:45  am) 

BILLING  CODE  7590-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Extension  of  Approval  of 
a  Collection  of  Information  Under  the 
Paperwork  Reduction  Act;  Customer 
Service  Focus  Groups  and  Surveys 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  requeft  for  extension 

of  OMB  approval. 

summary:  The  Pension  Benefit  Guaranty 
Corporation  is  requesting  that  the  Office 
of  Management  and  Budget  extend  its 
approval  of  a  collection  of  information 
imder  the  Paperwork  Reduction  Act. 
The  piirpose  of  the  information 
collection,  which  will  be  conducted 
through  focus  groups  and  surveys  over 
a  three-year  period,  is  to  help  the  PBGC 
assess  the  efficiency  and  effectiveness 
with  which  it  serves  its  customers  and 
to  design  actions  to  address  identified 
problems. 

DATES:  Written  comments  shoiUd  be 
submitted  to  OMB  at  the  address  below 
within  30  days  after  April  7. 1999. 
ADDRESSES:  All  written  comments 
should  be  addressed  to:  Office  of 
Information  and  Regidatory  Affairs, 
OMB,  Attention:  Desk  Officer  for  die 
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Pension  Benefit  Guaranty  Corporation, 
725  17th  Street,  NW.,  Room  10235. 
Washington,  DC  20503.  The  request  for 
approvd  and  copies  of  the  proposed 
collection  of  information  will  be 
available  for  public  inspection  at  the 
PBGC  Communications  and  Public 
Affairs  Department,  suite  240, 1200  K 
Street,  NW.,  Washington,  DC  20005, 
between  the  hours  of  9  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  L.  Jordan,  Attorney,  Office  of  the 
General  Counsel,  Suite  340, 1200  K 
Street,  NW.,  Washington,  DC  20005, 
202-326-4024.  {For  TTY/TDD  users, 
call  the  Federal  relay  service  toll-free  at 
1-800-877-8339  and  ask  to  be 
coimected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

The  PBGC  is  requesting  that  OMB 
extend  its  approval,  for  a  three-year 
period,  of  a  generic  collection  of 
information  consisting  of  customer 
satisfaction  focus  groups  and  surveys 
(OMB  control  nimiber  1212-0053; 
expires  April  30, 1999).  The  collection 
is  in  furtherance  of  the  goals  described 
in  Executive  Order  12862,  Setting 
Customer. Service  Standards,  which 
states  that,  in  order  to  carry  out  the 
principles  of  the  National  Partnership 
for  Reinventing  Goverrmient  (formerly, 
the  National  Performance  Review),  the 
Federal  Government  must  be  customer- 
driven.  The  Executive  Order  directs  all 
executive  departments  and  agencies  that 
provide  significant  services  directly  to 
the  public  to  provide  those  services  in 
a  manner  that  seeks  to  meet  the 
customer  service  standards  established 
in  the  Executive  Order. 

This  collection  of  information  enables 
the  PBGC  to  explore  issues  of  mutual 
concern  (e.g.,  kind  and  quality  of 
desired  services)  with  its  major  outside 
client  groups,  i.e.,  participants  and 
beneficiaries,  plan  sponsors  and  their 
affiliates,  plan  administrators,  pension 
practitioners  and  others  involved  in  the 
establishment,  operation  and 
termination  of  plans  covered  by  the 
PBGC's  insurance  program.  The  areas  of 
concern  to  the  PBGC  aiid  its  client 
groups  change  over  time,  and  it  is 
important  that  the  PBGC  have  the  ability 
to  evaluate  customer  concerns  quickly. 

Participation  in  the  focus  groups  and 
surveys  will  be  voluntary.  The  PBGC 
will  consult  with  OMB  regarding  each 
specific  information  collection  diuing 
the  approval  period. 

This  volxmtary  collection  of 
information  will  put  a  slight  burden  on 


a  very  small  percentage  of  the  public. 
The  PBGC  expects  to  conduct  focus 
groups  involving  a  total  of 
approximately  225  persons  each  year, 
with  a  total  annual  burden  of 
approximately  675  hours,  including 
travel  time.  (Some  portion  of  this  time 
may  be  spent  completing  surveys  at 
focus  group  meetings.)  In  addition,  the 
PBGC  expects  to  distribute  written 
surveys  to  approximately  1 ,600  persons 
each  year  (in  most  cases  as  an  adjimct 
to  a  focus  group),  with  a  total  annual 
burden  of  approximately  200  hours. 

On  January  15, 1999,  the  PBGC 
published  in  the  Federal  Register  a 
notice  of  intention  to  request  extension 
of  OMB  approval  of  this  collection.  No 
conunents  were  received  in  response  to 
the  notice. 

Issued  at  Washington.  D.C.,  tills  31st  day 
of  March,  1999. 
Stuart  Sirkin, 

Director,  Corporate  Policy  and  Research 
Department,  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  99-8586  Filed  4-6-99;  8:45  am] 

BILLING  CODE  770e-01-P 


RAILROAD  RETIREMErfT  BOARD 

Privacy  Act  of  1974;  Proposed 
Changes  to  System  of  Records 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Notice  of  a  proposed  routine 
use. 

SUMMARY:  The  purpose  of  this  document 
is  to  give  notice  of  a  proposed  routine 
use  to  one  of  the  RRB's  Privacy  Act 
systems  of  records. 
DATES:  The  new  routine  use  will  be 
effective  30  calendar  days  from  the  date 
of  this  publication  (May  7, 1999),  imless 
comments  are  received  before  this  date 
which  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  Beatrice 
Ezerski,  Secretary  to  the  Board,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092. 
FOR  FURTHER  INFORMATION  CONTACT: 
LeRoy  Blommaert,  Privacy  Act  Officer, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611- 
2092,  (312)  751-4548. 
SUPPLEMENTARY  INFORMATION: 

I.  Discussion  of  Proposed  Routine  Use 

The  Railroad  Retirement  Board 
ciurently  furnishes  the  Bureau  of  Labor 
Statistics  with  the  city,  state,  and  five 
digit  zip  code  of  each  person  who 
receives  unemployment  benefits  from 
the  RRB.  The  Social  Seciu-ity  Number  is 
scrambled  so  that  the  information 


furnished  is  not  individually 
identifiable.  The  Bureau  uses  this 
information  to  aggregate  imemployment 
claims  by  coimty  in  its  Local  Area 
Unemployment  Statistics  (LAUS) 
program.  The  Bureau  has  requested  that 
in  addition  the  RRB  furnish  the  physical 
street  address.  Furnishing  the  physical 
street  address  would,  in  cases  where  the 
address  is  a  single  family  residence  or 
where  the  apartment  niunber  is  part  of 
the  address,  identify  the  household  of 
the  person  who  received  unemployment 
benefits.  The  Bureau  has  requested  this 
additional  information  because  they 
have  foimd  that  a  city  and  zip  code  does 
not  always  produce  a  unique  coimty 
location  (a  zip  code  area  may  straddle 
two  or  more  counties).  A  physical  street 
address  will  always  produce  a  valid 
county  location. 

The  RRB  currently  discloses 
scrambled  SSN,  city  and  state  address 
information  pursuant  to  5  U.S.C. 
552a(b)(5),  namely,  "to  a  recipient  who 
has  provided  the  agency  with  advance 
adequate  written  assurance  that  the 
record  will  be  used  solely  as  a  statistical 
research  or  reporting  record  and  the 
record  is  to  be  transferred  in  a  form  that 
is  not  individually  identifiable"  It  is  the 
RRB's  interpretation  that  furnishing  the 
physical  address  requires  the 
publication  of  a  routine  use  because  of 
the  possibility  that  the  record  with  this 
additional  information  would  be 
individually  identffiable. 

n.  Compatibility  of  Proposed  Routine 
Use 

We  are  proposing  this  routine  use  in 
accordance  with  the  Privacy  Act  (5 
U.S.C.  552a(b)(3)).  The  Privacy  Act 
permits  the  disclosure  of  information 
about  individuals  without  their  consent 
for  a  routine  use  where  the  information 
will  be  used  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
the  information  was  originally  collected. 
The  Office  of  management  and  Budget 
has  indicated  that  a  "compatible"  use  is 
a  use  which  is  necessary  and  proper. 
The  RRB  considers  the  disclosure  of 
statistical  information  to  the  Department 
of  Labor  for  use  in  developing 
imemployment  statistics  on  a  local  area 
basis  a  proper  use.  To  the  extent  that  the 
disclosure  of  the  physical  address  is 
necessary  to  achieve  accurate  local  area 
unemployment  statistics,  the  RRB 
believes  the  use  is  necessary  as  well. 

m.  Altered  system  report 

On  March  29, 1999,  the  Railroad 
Retirement  Board  filed  an  altered 
system  report  for  this  system  with  the 
chairmen  of  the  designated  Senate  and 
House  committees  and  with  the  Office 
of  management  and  Budget.  This  was 
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done  to  comply  with  section  3  of  the 
Private  Act  of  1974  and  0MB  Circular 
No.  A-130,  Appendix  I. 

By  authority  of  the  Board. 
Beatrice  Ezerski, 

Secretary  to  the  Board. 

RRB-21 

SYSTEM  NAME:  Raikoad  Unemployment  and 
Sickness  Insurance  Benefit  System — RRB. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

***** 

Paragraph  "ff '  is  added  to  read  as 
follows: 

***** 

ff.  Scrambled  Social  Security  Nimiber 
and  complete  home  address  information 
of  imemployment  claimants  may  be 
furnished  to  the  Bureau  of  Labor 
Statistics  for  use  in  its  Local  Area 
Unemployment  Statistics  (LAUS) 
program. 

(FR  Doc.  99-8539  Filed  4-6-99;  8:45  am] 
BILUNGCOOE  7MB-01 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuar  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (K2  Design.lnc.,  Common 
Stocic,  $.01  Par  Value,  and  Redeemable 
Common  Stock  Purchase  Warrants) 
File  No.  1-11873 

March  31,  1999. 

K2  Design,  Inc.  ("Company")  has  filed 
an  application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereimder,  to  withdraw  the  above 
specified  securities  ("Securities")  fi-om 
listing  and  registration  on  the  Boston 
Stock  Exchange,  Inc.  ("BSE"  or 
"Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
following: 

The  Securities  of  the  Company  have 
been  listed  for  trading  on  the  BSE  and 
the  Nasdaq  SmallCap  Market  since  July 
26, 1996,  pursuant  to  a  Registration 
Statement  on  Form  SB-2  which  became 
effective  on  said  date. 

The  Company  has  complied  with  the 
rules  of  the  BSE  by  filing  with  the 
Exchange  a  certified  copy  of  the 
resolutions  adopted  by  the  Company's 
Board  of  Directors  authorizing  the 
withdrawal  of  its  Securities  from  listing 


on  the  BSE  and  by  setting  forth  in  detail 
to  the  Exchange  the  reasons  for  the 
proposed  withdrawal  and  the  facts  in 
support  thereof.  In  making  the  decision 
to  withdraw  its  Securities  from  listing 
on  the  BSE,  the  Company  considered 
the  direct  and  indirect  costs  of 
maintaining  dual  listings  of  its 
Securities  on  the  BSE  and  the  Nasdaq 
SmallCap  Market.  The  Company  does 
not  see  any  particular  advantage  in  the 
dual  trading  of  its  Securities  and 
believes  that  the  dual  listing,  if 
continued,  would  ft'agment  the  market 
for  its  Securities. 

The  BSE  has  informed  the  Company 
that  it  has  no  objection  to  the 
Company's  application  to  writhdraw  its 
Securities  frt)m  listing  on  the  Exchange. 

The  Company's  application  relates 
solely  to  the  withdrawal  from  listing  of 
its  Securities  from  the  BSE  and  shall 
have  no  effect  upon  the  continued 
listing  of  the  Securities  on  the  Nasdaq 
SmallCap  Market.  By  reason  of  Section 
12(g)  of  the  Act  and  the  rules  and 
regulations  of  the  Commission 
thereunder,  the  Company  shall  continue 
to  be  obligated  to  file  reports  imder 
Section  13  of  the  Act  with  the 
Commission. 

Any  interested  person  may,  on  or 
before  April  21,  1999,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549-0609, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  tmless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-8516  Filed  4-6-99;  8:45  am] 

BILLING  CODE  SOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  33-7664,  File  No.  S7-12-99] 

Securities  Uniformity;  Annual 
Conference  on  Uniformity  of  Securities 
Laws 

agency:  Securities  and  Exchange 
Commission. 


ACTION:  Notice  of  conference;  request  for 
comments. 

summary:  The  Commission  and  the 
North  American  Securities 
Administrators  Association,  Inc.  today 
announced  a  request  for  comments  on 
the  proposed  agenda  for  their  annual 
conference  to  be  held  on  April  19, 1999. 
This  meeting  seeks  to  carry  out  the 
policies  and  purposes  of  section  19(c)  of 
the  Seciuities  Act  of  1933,  which  are  to 
increase  cooperation  between  the 
Commission  and  state  securities 
regulatory  authorities  in  order  to 
maximize  the  effectiveness  and 
efficiency  of  securities  regulation. 
DATES:  The  conference  will  be  held  on 
April  19, 1999.  We  must  receive  your 
written  comments  by  April  14, 1999  in 
order  to  be  considered  by  conference 
participants. 

ADDRESSES:  Please  send  three  copies  of 
written  comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW, 
Washington,  DC  20549-0609. 
Comments  also  can  be  sent 
electronically  to  the  follov«ng  E-mail 
address:  rule-coniments@sec.gov. 
Comment  letters  should  refer  to  File  No. 
S7-12-99;  if  E-mail  is  used,  please 
include  this  file  number  on  die  subject 
line.  Anyone  can  inspect  and  copy  the 
comment  letters  at  our  Public  Reference 
Room,  450  5th  Street,  NW,  Washington, 
DC  20549.  All  electronic  comment 
letters  will  be  posted  on  the 
Commission's  internet  web  site  (http:// 
www.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  John 
D.  Reynolds,  Office  of  Small  Business 
Review,  Division  of  Corporation 
Finance,  Seciu-ities  and  Exchange 
Commission,  450  5th  Street,  NW, 
Washington,  DC  20549,  Stop  3-4,  (202) 
942-2950. 
SUPPLEMENTARY  INFORMATION: 

I.  Discussion 

The  federal  government  and  the  states 
have  jointly  regulated  securities 
offerings  since  the  adoption  of  the 
federal  regiUatory  structvue  in  the 
Securities  Act  of  1933  (the  "Securities 
Act").^  Issuers  trying  to  raise  capital 
through  securities  offerings,  as  well  as 
participants  in  the  secondary  trading 
markets,  must  comply  writh  the  federal 
securities  laws  as  well  as  all  applicable 
state  laws  and  regulations.  Parties 
involved  in  this  process  have  long 
recognized  the  need  to  increase 
uniformity  and  cooperation  between  the 
federal  and  state  regulatory  systems  so 
that  capital  formation  can  be  made 


'15U.S.C.  77aetseq. 
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easier  while  investor  protections  are 
retained. 

Congress  endorsed  greater  uniformity 
in  securities  regulation  with  the 
enactment  of  section  19(c)  of  the 
Securities  Act  in  the  Small  Business 
Investment  Incentive  Act  of  1980.2 
Section  19(c)  authorizes  the 
Commission  to  cooperate  with  any 
association  of  state  securities  regulators 
which  can  assist  in  carrying  out  that 
section's  policy  and  purpose.  Section 
19(c)  mandates  greater  federal  and  state 
cooperation  in  securities  matters  in 
order  to: 

•  Maximize  effectiveness  of 
regulation; 

•  Maximize  uniformity  in  federal  and 
state  standards; 

•  Minimize  interference  with  the 
business  of  capital  formation;  and 

•  Reduce  the  costs,  paperwork  and 
burdens  of  raising  investment  capital, 
particularly  by  small  business,  and  also 
reduce  the  costs  of  the  government 
programs  involved. 

The  Commission  is  required  to  conduct 
an  annual  conference  to  establish  ways 
to  achieve  these  goals.  The  1999 
meeting  will  be  the  sixteenth 
conference. 

Ehuing  1996,  Congress  again 
examined  the  system  of  dual  federal  and 
state  securities  regulation.  It  considered 
the  need  for  regulatory  changes  to 
promote  capital  formation,  eliminate 
duplicative  regulation,  decrease  the  cost 
of  capital  and  encoiuage  competition, 
while  at  the  same  time  promoting 
investor  protection.  Congress  passed 
The  National  Securities  Markets 
Improvement  Act  of  1996  ^  (the  "1996 
Act")  as  a  result  of  this  reexamination. 
The  1996  Act  contains  significant 
provisions  that  realign  the  partnership 
between  federal  and  state  regulators. 
The  legislation  reallocates  responsibility 
for  regulation  of  the  nation's  securities 
markets  between  the  federal  government 
and  the  states  in  order  to  eliminate 
duplicative  costs  and  burdens  and 
improve  efficiency,  while  preserving 
investor  protections. 

n.  1999  Conference 

The  Commission  and  the  North 
American  Securities  Administrators 
Association,  Inc.  ("NASAA")  *  are 
plaiming  the  1999  Conference  on 
Federal-State  Seciuities  Regulation  to  be 
held  April  19, 1999  in  Washington,  DC. 
At  the  conference.  Commission  and 


2Pub.  L.  96-477,  94  Stat.  2275  (October  21,  1980). 

3  Pub.  L.  104-290, 110  Stat.  3416  (October  11. 
1996). 

*  NASAA  is  an  association  of  securities 
administrators  from  each  of  the  50  states,  the 
Distdct  of  Columbia,  Puerto  Rico,  Mexico  and 
twelve  Canadian  Provinces  and  Territories. 


NASAA  representatives  will  divide  into 
working  groups  in  the  areas  of 
corporation  finance,  market  regulation 
and  oversight,  investment  management, 
investor  education,  and  enforcement. 
Each  group  will  discuss  methods  to 
enhance  cooperation  in  securities 
matters  and  improve  the  efficiency  and 
effectiveness  of  federal  and  state 
securities  regulation.  Generally,  only 
Commission  and  NASAA 
representatives  may  attend  the 
conference  to  encourage  open  and  frank 
discussion.  However,  each  working 
group  in  its  discretion  may  invite 
certain  self-regulatory  organizations  to 
attend  and  participate  in  certain 
sessions. 

The  Commission  and  NASAA  are 
preparing  the  conference  agenda.  We 
invite  the  public,  securities  associations, 
self-regulatory  organizations,  agencies, 
and  private  organizations  to  participate 
by  submitting  written  comments  on  the 
issues  set  forth  below.  In  addition,  we 
request  comment  on  other  appropriate 
subjects.  Conference  attendees  will 
consider  all  comments. 

m.  TentatiTe  Agenda  and  Request  for 
Comments 

The  tentative  agenda  for  the 
conference  consists  of  the  following 
topics  in  the  areas  of  corporation 
finance,  investment  management, 
market  regulation  and  oversight, 
investor  education,  and  enforcement. 

(1)  Corporation  Finance  Issues 

The  1996  Act  amended  section  18  of 
the  Securities  Act  ^  to  preempt  state 
blue-sky  registration  and  review  of 
offerings  of  "covered  securities."® 
"Covered  securities"  are  defined  by 
section  18  and  include  several  types  of 
securities,  including  securities  traded 
on  the  New  York  Stock  Exchange,  Inc. 
("NYSE").  American  Stock  Exchange 
("Amex")  and  the  Nasdaq  National 
Market  System  ("Nasdaq/NMS")  (these 
securities  as  a  group  are  called 
"nationally-traded"  securities).  Covered 
securities  also  include  registered 
investment  company  securities  and 
certain  exempt  securities  and  offerings. 

The  states  retain  some  authority  in 
connection  with  offerings  of  covered 
securities  despite  this  preemption. 
Except  for  covered  securities  that  are 
classified  as  nationally-traded 
securities,  the  states  have  the  right  to 
require  fee  payments  and  notice  filings. 
The  states  ^so  retain  anti-fraud 
authority  over  all  securities  offerings, 
including  offerings  of  covered 
securities. 


Securities  that  are  not  "covered 
securities  remain  subject  to  state 
registration  requirements.  These 
seciuities  generally  include  the 
securities  of  smaller  companies,  such  as 
those  quoted  on  the  Nasdaq  SmallCap 
market  or  the  NASD's  over-the-counter 
Bulletin  Board,  or  in  the  "pink  sheets." 
Securities  issued  in  a  private  offering 
tmder  section  4(2)  of  the  Seciuities  Act 
are  not  covered  securities  if  the  offering 
does  not  meet  the  safe  harbor 
requirements  of  Rule  506  of  Regulation 
D.^  Also,  securities  issued  imder 
Regulation  A  ^  and  Rules  504  and  505  of 
R^ulation  D  are  not  covered  securities.^ 

"The  states'  authority  over  securities 
offerings,  particularly  their  ability  to 
register  and  review  offerings  of  non- 
covered  seoirities,  continues  the  need 
for  imiformity  between  the  federal  and 
state  registration  systems,  where 
consistent  with  investor  protection.  The 
group  will  discuss  ways  to  increase 
uniformity  between  the  systems. 
Conferees  will  focus  primarily  on  the 
following  topics: 

A.  Reform  of  the  Securities  Offering 
Process 

For  many  years,  the  Commission  has 
been  actively  reexamining  the 
regulatory  framework  for  the  offer  and 
sale  of  securities  under  the  federal 
securities  laws.  As  a  result  of  this  work, 
the  Commission  issued  a  release  in 
November  1998  proposing  significant 
changes  in  the  regulation  of  securities 
offerings  and  the  disclosure  system  that 
applies  to  publicly  reporting 
companies.  ^°  The  proposals  relate  to 
five  areas: 

•  Registration  system  reform; 

•  Communications  aroimd  the  time  of 
a  securities  offering; 

•  Prospectus  delivery  requirements; 

•  Integration  of  private  and  public 
offerings;  and 

•  Periodic  reporting  under  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act"). 

The  Commission's  staff  will  summarize 
these  proposals  and  describe  the 
responses  from  the  public  received  to 
date.  While  the  group  may  consider 
various  aspects  of  the  proposals,  the 
representatives  will  discuss  primarily 
how  the  proposals  would  affect  state 
regulation  of  offerings  of  non-covered 
securities.  The  group  will  focus  on  some 
or  all  of  the  following  matters: 


5 15  U.S.C  77r. 

6 15  U.S.C  77r  (a)  and  (b). 


'  17  CFR  230.501  through  230.508. 

» 17  CFR  230.251  through  230.263. 

^  Other  securities  also  are  not  considered  covered 
securities.  These  include  securities  traded  on 
regional  exchanges  and  asset-backed  and  mortgage- 
backed  securities. 

'0  Securities  Act  Release  No.  7606  (November  3, 
1998)  163  FR  671741. 
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1.  Registration  System  Reforms 

The  Commission  proposed  new  Form 
B  for  large  issuers  that  meet  certain 
reporting  and  annual  report 
requirements  and  had  registered 
previously  an  offering  of  securities 
under  the  Securities  Act  which  was 
declared  effective  by  the  Commission's 
staff.  Form  B  also  would  be  available  to 
smaller  issuers  which  meet  the  same 
requirements,  but  only  when  they  offer 
securities  to  relatively  sophisticated 
investors  or  knowledgeable  investors. 

These  smaller  issuers  could  use  Form 
B  for  offerings  to  qualified  institutional 
buyers  as  defined  in  Rule  144A'^  and 
for  offerings  to  certain  existing  security 
holders,  such  as:  rights  offerings; 
securities  offered  under  dividend  or 
interest  reinvestment  plans;  and 
offerings  to  holders  of  common  stock, 
options,  warrants  and  convertible 
securities. 

Form  B  would  replace  Form  S-3,  the 
current  abbreviated  registration 
statement  form,  and  provide  issuers 
with  more  flexibility  than  under  the 
current  system.  The  issuer  would  be 
able  to  delay  filing  the  Form  B 
registration  statement  until  shortly 
before  the  first  sale  of  seciirities  and 
would  be  able  to  determine  when  its 
registration  statement  becomes  effective. 

The  Commission  proposed  new  Form 
A  for  medium-sized  issuers.  ^^  It  would 
replace  Form  S-1,  the  current 
registration  statement  form  used  by 
most  issuers.  Form  A  would  be  used  by 
issuers  that  do  not  meet  the 
requirements  to  use  Form  B.  Some  Form 
A  issuers  would  be  able  to  specify  the 
time  of  effectiveness  of  their  registration 
statements.  Form  A  issuers  that  are  able 
to  incorporate  company  information 
into  their  prospectuses  would  be  able  to 
control  the  timing  of  effectiveness  if 
either: 

•  They  have  a  public  float  equal  to  or 
greater  than  $75  million;  or 

•  The  Exchange  Act  annual  report 
that  is  incorporated  into  the  Form  A 
registration  statement  was  reviewed  by 
the  Commission's  staff  and  amended  to 
comply  with  any  staff  conunents. 

The  group  will  discuss  these 
proposed  registration  statement  reforms 
and  consider  how  they  would  operate 
with  state  registration  procedures  for 
offerings  of  non-covered  securities. 

2.  Communications  Around  the  Time  of 
an  Offering 

Under  current  federal  regulation,  an 
issuer's  communications  to  investors 
and  the  market  are  strictly  limited 


"17CFR230.144A. 

'-The  effects  of  the  refonn  proposals  on  small 
business  issuers  are  discussed  under  (1)  B.l.  below. 


arotmd  the  time  of  an  offering.  The 
Commission's  proposals  in  this  area 
would  loosen  these  restrictions  while 
preserving  the  legal  remedies  to 
investors  for  inadequate  disclosures. 

The  approach  would  depend  upon  the 
type  of  offering.  For  Form  B  offerings, 
issuers  would  be  able  to  make  oral  and 
written  communications  in  any  format 
at  any  time  regardless  of  whether  the 
offering  is  imminent  or  ongoing.  Those 
conmiimciations  of  course  would  be 
subject  to  the  liability  provisions  of  the 
federal  securities  laws  and  would  need 
to  be  filed  with  the  Commission. 

For  non-Form  B  offerings,  the 
Commission  has  proposed  a  bright-line 
safe  harbor  for  all  communications 
made  before  the  30-day  period  before 
the  date  of  filing  the  registration 
statement.  Communications  within  30 
days  of  filing  would  remain  restricted 
although  the  Commission  has  proposed 
safe  harbors  for  factual  business 
commimications  and  regularly  released, 
forward-looking  information.  After  the 
registration  statement  is  filed,  the 
Commission  proposes  to  lift  restrictions 
on  communications.  These  post-filing 
commimications  would  be  subject  to  the 
liability  provisions  and  would  have  to 
be  filed  with  the  Commission. 

The  group  wiU  discuss  the  proposed 
federal  approach  to  communications. 
The  conferees  also  will  consider  how 
the  Commission's  proposals  would 
coordinate  with  state  regulations 
applicable  to  commimications. 

3.  Integration  of  Ofiferings 

An  issuer  of  securities  that  has 
commenced  a  private  offering  may 
decide  to  switch  to  a  registered  public 
offering.  Similarly,  an  issuer  may  decide 
to  end  a  registered  offering  and  offer 
securities  under  a  private  exemption. 
The  current  federal  rules  prevent  most 
companies  from  switching  bom 
registration  to  a  private  offering,  and 
vice  versa,  in  a  timely  fashion.  The 
Commission  has  proposed  changes  to 
remove  most  of  these  impediments. 

The  Commission  has  proposed  a  safe 
harbor  for  issuers  that  have  started  a 
registered  offering  and  wish  to  switch  to 
a  private  offering.  Under  the  safe  harbor, 
the  issuer  may  withdraw  its  registration 
statement  and  either  wait  30  days  to  sell 
privately  or  sell  privately  sooner  if  it 
accepts  a  higher  liability  standard  for 
written  disclosures  provided  to 
purchasers. 

Another  safe  harbor  would  apply  to 
an  issuer  that  has  started  a  private 
offering  and  later  decides  to  abandon  it 
and  file  a  registration  statement.  Under 
this  proposal,  the  issuer  could  file  a 
registration  statement  for  a  public 
offering  immediately  after  abandonment 


of  the  private  offering,  unless  it  had 
offered  the  securities  to  persons 
ineligible  to  buy  in  a  private  offering.  In 
that  case,  the  issuer  would  need  to  wait 
30  days  before  filing  its  registration 
statement. 

The  group  will  discuss  the  proposed 
integration  safe  harbors  and  consider 
how  they  would  coordinate  with  state 
rules  that  apply  in  these  situations. 

B.  Small  Business  Initiatives 

1.  Registration  System  Reform — ^EfiGects 
on  Small  Business  Issuers 

Certain  Commission  registration 
reform  proposals  are  tailored  to  benefit 
smaller  issuers.  One  important  proposal 
would  modify  the  definition  of  "small 
business  issuer."  In  1992  and  1993,  the 
Commission  adopted  special  forms  for 
small  issuers  to  use  in  registering  under 
the  Securities  Act  and  Exchange  Act 
and  in  reporting  under  the  Exchange 
Act.  The  disclosure  requirements  of 
these  forms  are  less  extensive  than  those 
applicable  to  larger  issuers.  The 
Commission  adopted  the  definition  of 
"small  business  issuer"  to  distinguish 
the  class  of  smaller  issuers  that  would 
be  permitted  to  use  these  special  forms. 
A  small  business  issuer  generally  is  a 
company  with  revenues  of  less  than  $25 
million  and  a  public  float  of  less  than 
$25  million." 

The  Commission  proposed  to  change 
the  definition  by  increasing  the  revenue 
level  to  $50  million  and  removing  the 
public  float  limitation.  This  proposal 
would  update  the  definition  for  the 
significant  economic  and  market 
changes  that  have  occurred  since  the 
definition  was  adopted  in  1992.  The 
proposal  would  significantly  increase 
the  nimiber  of  public  companies  that 
would  qualify  as  small  business  issuers. 

Another  important  reform  proposal 
would  allow  small  business  issuers  to 
use  Form  B  when  offering  securities  to 
relatively  sophisticated  or 
knowledgeable  investors.  Small 
business  issuers  would  be  able  to  enjoy 
the  various  benefits  of  Form  B  in  these 
offerings.'* 

Other  reform  proposals  also  would 
benefit  smaller  issuers.  Under  one 
proposal,  a  small  business  issuer  whose 
registration  statement  has  become 
effective  would  be  allowed  to  increase 
the  size  of  its  offering  by  up  to  50%  of 
the  maximum  offering  price  of  the 
earlier  effective  registration  statement. 
The  second  registration  statement  for 
the  additional  offering  amount  would 
become  effective  automatically  under 
certain  circumstances.  Another  proposal 


13 17  CFR  228.10.  Other  requirements  also  must 
be  met. 

'*  See  discussion  under  (1)  A.I.  above. 
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would  permit  incorporation  by 
reference  of  Exchange  Act  reports  into 
Form  SB-2,  the  basic  registration 
statement  for  small  business  issuers. 
This  change  would  permit  earlier 
incorporation  by  reference  than  allowed 
currently.^  5  Also,  the  Commission 
proposed  a  new  Form  SB-3,  a 
registration  statement  form  designed 
especially  for  small  business  issuers  to 
use  in  business  combinations. 

The  Commission's  integration 
proposal,  although  applicable  to  all 
issuers,  may  benefit  small  business 
issuers  in  particular.  Because  small 
business  issuers  often  have  no  market  or 
only  a  limited  market  for  their  securities 
before  a  securities  offering,  they  may  be 
imable  to  predict  investors'  interest  in 
their  offerings.  Once  a  smaller  issuer 
begins  an  offering,  it  may  vdsh  to  switch 
between  a  registered  offering  and  an 
exempt  offering  depending  upon  the 
amoimt  of  investor  interest  in  its 
securities.  The  integration  proposal 
wovdd  permit  an  issuer  to  switch 
between  registration  and  an  exemption 
in  a  timely  manner  if  certain  conditions 
are  met.^^ 

The  group  will  disciiss  the  impact  of 
these  proposed  changes,  if  adopted,  and 
the  need  for  any  additional  rulemaking 
in  the  small  business  area. 

2.  Rule    504 

Rule  504  of  Regulation  D  provides  an 
exemption  from  the  Securities  Act 
registration  requirements  for  offerings 
up  to  $1  million  in  any  12-month 
period,  if  certain  conditions  are  met. 
Generally,  Rule  504  is  available  only  to 
the  smallest  companies  that  do  not 
report  imder  the  Exchange  Act.  Under 
prior  Rule  504,  issuers  were  permitted 
to  generally  solicit  and  advertise  in  Rule 
504  offerings,  and  the  securities  issued 
in  those  offerings  were  freely  tradeable. 
The  Commission  recently  amended  Rule 
504  to  address  concerns  with  the 
previous  approach.^'  The  revised  nde 
limits  the  circumstances  where  general 
solicitation  is  permitted  and  freely 
tradeable  seciirities  are  issued  imder  the 
rule.  Specifically,  issuers  may  generally 
solicit  and  advertise  and  issue  freely 
tradeable  securities  only  in  transactions 
that  are  either: 

•  Registered  imder  state  law  requiring 
public  filing  and  delivery  of  a 
substantive  disclosure  document  to 
investors  before  sale;  or 


•  Exempted  under  state  law 
permitting  general  solicitation  and 
general  advertising  so  long  as  sales  are 
made  only  to  "accredited  investors."  ^^ 

Only  companies  that  do  not  report 
under  the  Exchange  Act  may  use  Rule 
504.  Where  an  issuer  becomes  a 
reporting  company  during  an  ongoing 
Rule  504  offering,  the  issuer  may  not 
continue  to  rely  on  the  rule  after  it 
becomes  a  reporting  company.  To 
address  this  case,  one  of  the 
Commission's  reform  proposals  would 
amend  Rule  504  to  permit  an  issuer  that 
becomes  a  reporting  company  during  an 
ongoing  Rule  504  offering  to  continue  to 
rely  on  the  rule  in  that  offering,  if 
certain  conditions  are  met. 

The  group  will  discuss  the  revisions 
and  proposed  amendment  to  Rule  504. 
Conferees  will  consider  whether  other 
changes  are  needed  in  the  rule  while  at 
the  same  time  preserving  the  ability  of 
small  companies  to  raise  capital. 

3.  State  InitiatiTes 

The  group  will  discuss  several  state 
initiatives  designed  to  facilitate 
offerings  by  smaller  issuers.  These 
include: 

•  The  Coordinated  Equity  Review 
("CER")  program; 

•  The  Small  Company  Offering 
Registration  ("SCOR")  form;  and 

•  The  state  regional  review  program 
for  SCOR  and  Regulation  A  filings  (the 
"Regional  Review  Program"). 

The  CER  program  provides  for  a 
coordinated  state  review  process  for 
offerings  of  equity  securities  registered 
at  the  federal  level.  Under  CER,  the 
participating  states  coordinate  with  each 
other  to  produce  one  comment  letter  to 
an  issuer  which  addresses  both 
substantive  and  disclosure  matters.  To 
date,  38  states  (out  of  42  states  that 
require  registration  of  these  offerings) 
have  agreed  to  participate  in  the 
program.  The  states  have  reviewed 
approximately  32  registration 
statements  under  this  program. 

Many  states  use  a  similar  coordinated 
program  to  review  state  registrations 
u»ng  the  SCOR  form,  the  "Regional 
Review  Program."  The  SCOR  form  is  a 
simplified  question  and  answer  format 
used  for  the  registration  of  secvuities 
offerings  with  approximately  47  states. 
This  form  is  used  to  register  securities 
offerings  exempt  from  federal 
registration  under  Rule  504  of 


IS  Existing  Form  S-2  permits  incorporation  by 
reference  if  the  issuer  has  been  reporting  for  a  three 
year  ]>eriod  and  meets  other  requirements.  Proposed 
Form  SB-2  would  reduce  the  three  year  period  to 
two  years. 

>e  See  the  discussion  imder  (1)  A.  3.  above. 

"  Securities  Act  Release  No.  7644  (February  25. 
1999)  [64  FR  110901. 


'•17  CFR  230.501(a).  The  term  accredited 
investor,  as  defined  by  the  Securities  Act  and  the 
Commission's  rules,  is  intended  to  encompass  those 
persons  whose  financial  sophistication  render  the 
protections  of  the  Securities  Act  registration  process 
unnecessary.  Ofiers  and  sales  to  these  investors  are 
afforded  special  treatment  under  the  federal 
securities  laws. 


Regulation  D  or  Regulation  A.  Under  the 
Regional  Review  Program,  states  in 
certain  regions  of  the  coimtry  elect  one 
state  to  lead  the  review  and  issue 
comments  on  the  filing.  Three  regional 
programs  have  been  started  to  date  and 
include  about  22  of  the  states  requiring 
registration  of  these  offerings.*^  About 
37  SCOR  filings  have  been  reviewed 
imder  the  Regional  Review  Program. 
The  SCOR  form  was  adopted  by  NASAA 
in  1989.  NASAA's  Small  Business 
«  Capital  Formation  and  Regional  Review 
Committee  is  considering  certain 
revisions  to  update  and  modernize  the 
form. 

NASAA's  representatives  will  discuss 
their  experiences  with  the  SCOR  form 
and  the  state  coordinated  review 
programs,  including  issues  which  have 
arisen  in  their  use.  Participants  will 
consider  how  these  programs  may  be 
improved  to  increase  uniformity 
between  the  federal  and  state  levels. 

Cf  Definition  of  Qualified  Purchaser  and 
Accredited  Investor;  NASAA's  Model 
Accredited  Investor  Exemption 

Section  18  of  the  Securities  Act,  after 
the  1996  Act,  excludes  from  state 
regulation  and  review  securities 
offerings  to  purchasers  who  are  defined 
by  Commission's  rules  to  be  "qualified 
purchasers."  ^o  A  security  sold  to  a 
"qualified  purchaser"  is  a  "covered 
security"  subject  to  the  same  regulatory 
approach  as  other  covered  securities. 
The  Commission  is  planning  to  propose 
a  definition  of  "quahfied  purchaser"  for 
this  purpose.  In  this  process,  the 
Commission  is  considering  whether 
changes  should  be  made  to  the 
definition  of  "accredited  investors" 
under  the  Seciuities  Act,  and  whether 
the  definitions  of  "qualified  ptirchasers" 
and  "accredited  investors"  should  be 
similar  or  different.  The  Commission 
and  state  representatives  will  discuss 
the  appropriate  criteria  for  these  two 
definitions. 

The  group  also  will  discuss  NASAA's 
Model  Accredited  Investor  Exemption 
which  was  adopted  in  1997.  Generally, 
the  model  rule  exempts  offers  and  sales 
of  securities  from  state  registration 
requirements  if,  among  other  things,  the 
securities  are  sold  only  to  persons  who 
are,  or  are  reasonably  believed  to  be, 
accredited  investors.  To  date,  16  states 
have  adopted  the  exemption  and  other 
states  indicate  that  they  intend  to  adopt 
the  exemption  in  the  near  future.  State 
representatives  will  share  their 


i^A  fourth  regional  program  is  forming  now.  It 
will  consist  of  six  states  in  the  mid-Atlantic  region 
and  expects  to  accept  filings  in  late  spring  1999. 

20  15U.S.C.  77r(b)(3). 
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experiences  with  the  exemption, 
including  any  issues  that  have  arisen. 

D.  Plain  English  Disclosure 

Beginning  October  1,  1998,  issuers 
filing  Securities  Act  registration 
statements  must  use  plain  English 
writing  principles  when  drafting  the 
front  part  of  prospectuses,  i.e.,  the  cover 
page  and  the  summary  and  risk  factors 
sections.^' These  plain  English 
principles  include:  active  voice;  short 
sentences;  everyday  language;  tabular 
presentation  or  "bullet  lists"  for 
complex  material,  if  possible;  no  legal 
jargon  or  highly  technical  business 
terms;  and,  no  miiltiple  negatives. 

The  Division  of  Corporation  Finance, 
in  its  full  review  of  a  registration 
statement,  examines  the  prospectus  for 
compliance  with  the  plain  English 
requirements.  If  appropriate,  the 
Division  staff  will  issue  comments  to 
obtain  improved  plain  English 
disclosiu«s.  The  Division 
representatives  will  discuss  their 
experiences  with  the  plain  English 
system.  The  group  will  consider  any 
issues  that  have  arisen  and  federal  and 
state  coordination  needed  to  facilitate 
success  of  the  system. 

E.  Year  2000  Disclosure  Issues 

The  Commission  and  its  staff  have 
published  several  statements  which 
provide  guidance  about  the  disclosure 
requirements  of  public  companies 
facing  year  2000  technology  problems. 
The  Commission  recently  provided 
guidance  in  a  Jvdy  1998  release.22  That 
release  provides  advice  to  public 
companies  so  they  can  determine 
whether  their  year  2000  issues  should 
be  disclosed  in  the  Management's 
Discussion  and  Analysis  of  Financial 
Condition  and  Results  of  Operations 
section  of  their  disclosing  dociunents. 
The  release  also  advises  public 
companies  to  consider  Year  2000  issues 
when  preparing  their  financial 
statements  and  drafting  other 
disclosures,  such  as  risk  factors  and 
business  description  disclosures.  The 
working  group  will  consider  this  issue 
and  discuss  how  to  require  and  review 
disclosures  on  this  matter  in  a 
consistent  manner. 

(2)  Market  Regulation  Issues 

A.  Books  and  Records 

Section  103  of  the  1996  Act  prohibits 
any  state  from  imposing  broker-dealer 
books  and  records  requirements  that 
differ  from,  or  are  in  addition  to,  the 


Commission's  requirements.  In 
addition,  the  same  section  directs  the 
Commission  to  consult  periodically 
with  the  state  securities  authorities 
concerning  the  adequacy  of  the 
Commission's  books  and  records 
requirements. 

On  October  2, 1998,  the  Commission 
reproposed  amendments  to  the  books 
and  records  rules  to  clarify  and  expand 
recordkeeping  requirements  with 
respect  to  purchase  and  sale  docimients, 
customer  records,  associated  person 
records,  customer  complaints,  and 
certain  other  matters.  The  reproposed 
amendments  also  specified  the  books 
and  records  that  broker-dealers  would 
make  available  at  their  local  offices.  The 
Commission  modified  the  reproposed 
amendments  to  reduce  the  burden  on 
broker-dealers  without  substantially 
detracting  from  the  original  objective  of 
establishing  rules  that  would  facilitate 
examinations  and  enforcement  activities 
of  the  Commission,  self  regulatory 
organizations  ("SROs"),  and  state 
securities  regiilators.^s  Among  other 
changes  in  the  reproposed  amendments, 
the  Commission  redefined  the  term 
"local  office"  to  include  a  place  where 
two  or  more  associated  persons 
regularly  conduct  a  securities  business. 
The  original  proposal  ^^  defined  the 
term  local  office  to  include  a  place 
where  one  associated  person  conducted 
a  securities  business.  Fvulhermore,  as 
reproposed,  a  broker-dealer  would  be 
required  to  update  its  customer  account 
records  at  least  once  every  three  years. 
The  original  proposal  required  broker- 
dealers  to  update  the  customer  accoimt 
records  annually. 

The  comment  period  closed  £)ecember 
9, 1998.  The  Commission  received 
approximately  120  comment  letters  in 
response  to  the  release  re-proposing  the 
amendments.  The  Commission's  staff 
has  been  reviewing  the  comments  that 
have  been  submitted.  The  working 
group  will  discuss  these  efforts  to 
amend  Rules  17a-3  and  17a— 4. 

B.  Central  Registration  Depository 

The  CRD  system  is  a  computer  system 
operated  by  the  National  Association  of 
Securities  Dealers,  hic.  ("NASD")  and 
used  by  the  Commission,  the  states  and 
the  SROs  primarily  as  a  means  to 
facilitate  registration  of  broker-dealers 
and  their  associated  persons.  The  NASD 
is  in  the  process  of  implementing  a 
comprehensive  plan  to  modernize  the 
CRD  and  to  expand  its  use  by  federal 
and  state  securities  regulators  as  a  tool 


2'  Securities  Act  Release  No.  7497  (January  28, 
1998)  [63  FR  6370). 

22  Securities  Act  Release  No.  7558  (July  29, 1998) 
(63  FR  413941. 


23  Exchange  Act  Rel.  No.  40518  (October  2, 1998) 
(63  FR  54404). 

2«  Exchange  Act  Rel.  No.  37850  (October  22, 
1996)  [61  FR  55593]. 


for  broker-dealer  regulation.  As  a  residt 
of  the  NASD's  efforts,  the  modernized 
CRD  system  ultimately  is  expected  to 
provide  the  Commission,  the  SROs,  and 
state  securities  regulators  wnth:  (1) 
Streamlined  capture  and  display  of  data; 
(2)  better  access  to  registration  and 
disciplinary  information  through  the 
use  of  standardized  and  specialized 
computer  searches;  and  (3)  electronic 
filing  of  uniform  registration  and 
licensing  forms,  including  Forms  U-4, 
U-5,  BD  and  BDW. 

The  NASD  is  preparing  to  implement 
the  web-based  form  filing  component  of 
the  modernized  CRD  system  in  the  third 
quarter  of  1999.  In  the  past  year, 
NASAA,  the  NASD,  the  Commission 
and  others  have  worked  together  to 
modify  Forms  U-4,  U-5  and  BD  in  order 
to  accommodate  the  electronic  filing 
environment  that  will  exist  in  the 
modernized  CRD.  At  NASAA 's  Annual 
Fall  conference  held  in  October  1998, 
NASAA  adopted  new  versions  of  Forms 
U-4  and  U-5.  The  NASD  has  submitted, 
and  the  Commission  is  reviewing,  a  rule 
proposal  to  modify  Forms  U-4  and  U- 
5.  The  NASD  rule  proposes  additional 
formatting  and  technical  changes  to  the 
forms  in  order  to  fully  implement  the 
web-based  CRD  system.  Also,  the 
Commission  is  considering  revisions  to 
the  Form  BD  to  accommodate  web- 
based  form  filing. 

In  anticipation  of  the  conversion  to 
the  web-based  CRD  system,  the  NASD  is 
planning  a  two  week  transition  period 
during  which  time  registration  activities 
will  not  be  processed.  This  two  week 
period  is  currently  scheduled  for  the 
beginning  of  August  1999. 

The  conference  participants  will 
discuss  the  CRD  modernization  process, 
including  the  proposed  changes  to  the 
forms  and  the  transition  period. 

C.  Micro-cap  Fraud  Rules 

Rule  15c2-ll  imder  the  Exchange  Act 
requires  a  broker-dealer  to  review 
current  information  about  an  issuer 
before  it  publishes  a  quotation  for  the 
issuer's  security  in  the  non-Nasdaq 
over-the-coimter  markets.  Because  of  the 
rule's  "piggyback"  provision,  generally 
only  the  first  broker-dealer  has  to  review 
this  information.  Once  the  security  is 
quoted  regularly  for  30  days,  other 
broker-dealers  can  "piggyback"  off  those 
quotes  without  reviewing  any 
information  about  the  issuer. 

On  February  17,  1998,  the 
Commission  proposed  amendments  to 
Rule  15c2-ll  that  would  strengthen  the 
rule  in  a  number  of  ways.^^  The 
Commission  received  approximately 


"  Exchange  Act  Release  No.  39670  (February  17. 
1998)  [63  FR  9661). 
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199  written  comments  from  193 
commenters,  including  68  identical 
letters  from  OTC  Bulletin  Board  issuers 
in  response  to  the  release  proposing 
amendments.  Broker-dealers,  trade 
associations,  and  law  firms  representing 
broker-dealers  submitted  45%  of  the 
comment  letters.  OTC  Bulletin  Board 
issuers  submitted  30%  of  the  comment 
letters.  State  securities  regulators  and 
NASAA  accoimted  for  5%  of  the 
comment  letters.  The  majority  of  the 
comment  letters  opposed  the  proposed 
amendments.  Because  of  the  significant 
conunents  received,  the  Commission 
decided  to  modify  some  of  these 
amendments  and  repropose  them  for 
public  conmient.26  The  reproposal 
acknowledges  commenters'  concerns 
about  the  initial  proposal  by  limiting  the 
scope  of  the  rule  principally  to  priced 
quotations  and  to  those  securities  that 
are  more  likely  to  be  the  subject  of 
improper  activities.  The  provisions 
relating  to  the  broker-dealer's 
obligations  under  the  rule  and  the 
specified  issuer  information  that  the 
broker-dealer  must  obtain  and  review 
are  essentially  unchanged  from  the 
initial  proposal.  The  reproposed 
amendments  would: 

•  Eliminate  the  rule's  piggyback 
provision  and  require  all  broker-dealers 
to  review  current  issuer  information 
before  publishing  priced  quotations  for 
a  security; 

•  Limit  the  rule's  applicability  to 
priced  quotations  only  (except  in  the 
case  of  the  first  broker-dealer  to  quote 
the  security); 

•  Require  broker-dealers  publishing 
priced  quotations  for  a  security  to 
review  current  information  about  the 
issuer  at  least  annually; 

•  Require  dociunentation  of  the 
broker-dealer's  compliance  with  the 
rule;  and 

•  Require  broker-dealers  publishing 
quotes  in  compliance  with  the  rule  to 
make  the  issuer  information  available  at 
the  request  of  customers,  prospective 
customers,  information  repositories,  and 
other  broker-dealers  to  the  extent  that 
such  information  is  not  available 
through  EDGAR,  any  other  federal  or 
state  electronic  information  system,  or 
an  information  repository. 

However,  the  new  amendments 
would  narrow  the  scope  of  the  rule  to 
those  kinds  of  secmities  most  frequently 
involved  in  micro-cap  fraud  schemes  by 
excluding  the  following  securities: 

•  Securities  with  a  worldwide 
average  daily  trading  volume  value  of  at 
least  $100,000  during  each  of  the  six  full 
calendar  months  immediately  preceding 


ze Exchange  Act  Release  No.  41110  (February  25, 
1999)  [64  FR  11124). 


the  date  of  publication  of  a  quotation, 
and  convertible  securities  where  the 
underlying  security  satisfies  this 
threshold; 

•  Securities  with  a  bid  price  of  at 
least  $50  per  share; 

•  Securities  of  issuers  with  net 
tangible  assets  in  excess  of  $10,000,000, 
based  on  audited  financial  statements; 
and 

•  Non-convertible  debt,  non- 
participatory  preferred  stock,  and 
investment  grade  asset-backed 
securities. 

The  amendments  also  reorganize  and 
simplify  the  rule's  provisions  consistent 
with  the  Commission's  plain  English 
program.  The  goals  of  the  amendments 
are  to  deter  fraudulent  or  manipulative 
quotations  for  OTC  securities,  improve 
the  integrity  of  quotations  for  OTC 
securities,  enhance  broker-dealer 
responsibility  for  quotations  for  OTC 
securities,  and  provide  market 
professionals,  investors,  and  others  with 
greater  access  to  issuer  information.  The 
participants  will  discuss  the  recent 
reproposal  and  the  effects  of  such 
reproposal,  if  adopted,  and  other  ways 
to  promote  investor  protection  in  the 
OTC  market  arena. 

D.  NASD  Proposals 

The  NASD  has  undertaken  several 
regulatory  initiatives  in  the  past  two 
years.  A  new  rule  change  limited  the 
securities  that  a  member  can  quote  on 
the  OTC  Bulletin  Board  to  the  securities 
of  issuers  that  are  registered  imder 
section  12  of  the  Exchange  Act,  certain 
insurance  companies,  and  registered 
closed-end  investment  companies,  but 
only  if  they  are  current  in  thefr 
reporting  obligations. 

A  proposed  rule  amendment  would 
require  clearing  firms  to  (1)  forward 
customer  complaints  about  an 
introducing  firm  to  the  introducing  firm 
and  the  introducing  firm's  designated 
examining  authority  {"DEA"),  (2)  notify 
complaining  customers  that  the 
complaint  has  been  forwarded  to  the 
introducing  member  and  the 
introducing  member's  DEA,  (3)  provide 
introducing  firms  with  a  list  of 
exception  reports  available  to  help  the 
introducing  firms  supervise  thefr 
activities,  and  (4)  permit  introducing 
firms  to  issue  checks  drawn  on  the 
clearing  firm's  account  only  after  the 
introducing  firm  has  notified  the 
clearing  finn,  in  writing,  that  it  has 
established  and  will  maintain  and 
enforce  appropriate  supervisory 
procedures. 

The  NASD  submitted  a  proposed  rule 
that  would  provide  guidelines  that 
apply  to  the  employment  and 
supervision  of  unregistered  persons  who 


contact  prospective  and  existing 
customers,  and  provide  for  heightened 
supervision  of  cold  callers.  This 
proposal  is  cuirently  out  for  comment. 

Finally,  a  new  rule  proposed  by  the 
NASD  in  1998  would  require  a  member 
to  review  current  financial  statements  of 
an  issuer  prior  to  recommending  a 
transaction  in  the  issuer's  OTC 
securities  to  a  customer,  and  to  deliver 
a  disclosure  statement  to  its  customer 
prior  to  making  an  initial  purchase  of  an 
OTC  security  for  the  customer,  and 
annually  thereafter. 

These  four  initiatives  are  still  being 
reviewed  by  the  Commission.  The 
working  group  will  discuss  the  impact 
of  the  new  rules,  the  status  of  the 
proposals,  the  comments  received  to 
date,  and  thefr  implications  for  small 
businesses  and  NASAA  members. 

E.  Arbitration 

The  NASD  submitted  to  the 
Commission  rule  filings  that  focus  on 
and  deal  with  the  eligibility  rule,  the 
contract  rule,  the  creation  of  a  discovery 
guide  for  arbitrators,  whether  punitive 
damages  should  be  capped  in 
arbitration,  and  the  use  of  interim 
injimctive  relief  in  arbitration.  On  June 
22, 1998,  the  Commission  approved  an 
NASD  rule  filing  which  eliminated  the 
NASD's  regulatory  requirement  that 
securities  industry  employees  arbitrate 
statutory  employment  discrimination 
claims.27  Additionally,  on  December  29, 
1998,  the  Commission  approved  by 
delegated  authority  the  NYSE's  proposal 
to  exclude  statutory  employment 
discrimination  claims  from  its 
arbitration  forum  unless  all  parties 
agreed  to  the  arbitration  after  the  claim 
arose.28  On  October  14, 1998,  the 
Commission  approved  the  NASD's  rule 
change  altering  the  system  for  selecting 
arbitrators  by  substituting  for  the 
current  system  of  administrative 
appointment  of  arbitrators  by  NASD 
staff  a  new  system  whereby  parties  are 
provided  with  lists  of  arbitrators  that 
they  may  rank  by  preference.^" 
Recently,  the  Commission  approved  an 
NASD  rule  proposal  to  increase  NASD 


2'  Exchange  Act  Release  No.  40109  ()une  22, 
1998)  [63  FR  35299). 

2*  Exchange  Act  Release  No.  40858  (December  29, 
1998)  (64  FR  1051).  Commission  staff  is  working 
with  the  regional  exchanges  to  assure  conforming 
changes  to  their  rules.  In  December  1998,  the 
Commission  approved  proposals  substantially 
similar  to  the  NYSE's  filed  by  the  Boston  Stock 
Exchange  and  Chicago  Stock  Exchange.  Exchange 
Act  Release  No.  40861  (December  29, 1998)  [64  FR 
1039]  (Boston);  Exchange  Act  Release  No.  40873 
(December  31. 1998)  [64  FR  1253)  (Chicago). 

2"  Exchange  Act  Release  No.  40556  (October  14, 
1998)  [63  FR  56957). 
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Regulation's  arbitration  fees  and  the 
honoraria  it  pays  its  arbitrators. 3° 

The  NASD  filings  resulted  in  part 
from  its  work  with  the  Securities 
Industry  Conference  on  Arbitration 
("SICA").  The  participants  are  likely  to 
address  some  or  all  of  the  above 
proposed  changes  in  the  securities 
arbitration  process. 

F.  Day  Trading 

"Day  trading"  has  been  in  the  news  a 
great  deal  recently.  A  "day  trader"  can 
be  loosely  defined  as  someone  who  buys 
and  sells  stocks  during  the  day,  often 
within  minutes,  hoping  to  take 
profitable  advantage  of  intraday  swings 
in  share  prices.  What  particularly 
distinguishes  a  day  trader  from  a  more 
tjrpical  retail  investor  is  that  he  or  she, 
generally,  will  (1)  not  carry  a  position 
overnight;  (2)  try  to  make  money  on  the 
"spreads"  between  the  bids  and  offers; 

(3)  trade  through  automatic  order 
execution  systems,  and  not  on-line 
through  the  Internet,  in  order  to  obtain 
nearly  instantaneous  order  execution; 

(4)  look  at  historical-  buying  patterns  in 
order  to  determine  if  the  stock  is  most 
actively  sought  diuing  certain  hoiu's  of 
the  day,  times  of  the  year,  etc.,  rather 
than  looking  at  a  company's 
fundamentals  or  growth  prospects;  (5) 
have  the  mind  set  of  a  "trader"  rather 
than  a  long  term  investor;  and  (6)  focus 
on  trading  in  volatile  stocks. 

The  Commission  is  looking  carefully 
at  the  activity  of  firms  that  facilitate  day 
trading.  Areas  that  the  Commission  is 
looking  into  include:  (1)  Activities  that 
may  require  broker-dealer  or  investment 
adviser  registration  with  the 
Commission,  or  that  may  require 
registration  with  the  Conunission  of 
sales  of  shares  of  day  trading  accounts 
or  firms;  (2)  compliance  by  day  trading 
firms  with  margin  and  short  sale  rules, 
including  loans  made  to  customers;  (3) 
capital  requirements;  (4)  the  manner  in 
which  client  funds  are  used;  and  (5) 
suitability  requirements. 

In  early  1998,  NASAA  formed  a  task 
force  to  examine  day  trading.  The  work 
of  the  task  force  is  ongoing.  The 
participants  are  likely  to  address  the 
task  force's  work. 

G.  Migration  of  Rogue  Brokers 

The  federal  securities  laws  do  not 
currently  prevent  persons  subject  to 
disciplinary  findings  by  state  seciuities 
and  insurance  commissions,  and  federal 
banking  agencies,^^  from  entering  the 


securities  industry  (and  vice-versa).  A 
1994  General  Accoimting  Office 
("GAO")  study  raised  similar  concerns 
about  the  migration  of  unscrupulous 
brokers  into  the  financial  services 
industry,  such  as  banking  and 
insurance.  32  The  GAO  recommended 
that  the  Department  of  Treasury  work 
with  the  Commission  and  other 
financial  regulators  to  (1)  increase 
disclosure  of  CRD  information  so  that 
regulators  can  consider  a  broker's 
disciplinary  history  in  allocating 
examination  resources  and  employers 
can  use  the  information  in  making 
hiring  decisions  and  (2)  determine 
whether  legislation  or  additional 
reciprocal  agreements  between  the 
Commission  and  other  financial 
regulators  are  necessary  to  prevent  the 
migration  of  unscrupulous  brokers  to 
other  financial  services  industries. 

In  1996,  the  Commission's  staff  met 
with  representatives  from  the  NASD, 
NASAA,  and  the  National  Association 
of  Insurance  Commissioners  ("NAIC"), 
to  discuss  steps  that  could  be  taken  to 
stem  the  migration  of  imscrupulous 
brokers.  At  that  meeting,  it  was  agreed 
that  an  important  first  step  would  be  to 
complete  the  ongoing  CRD 
modernization  project.  The  participants 
also  discussed  ways  for  additional 
regulatory  authorities  to  obtain  access  to 
the  insurance  industry's  Producer 
Information  Network  ("PIN").33 

The  participants  are  likely  to  discuss 
the  CRD  modernization  program  and 
other  avenues  of  information  sharing 
between  federal  and  state  securities, 
insurance  and  banking  regulators  in 
order  to  address  the  possible  migration 
of  unscrupulous  brokers. 

Similarly,  the  group  also  expects  to 
discuss  whether  it  would  be  appropriate 
to  amend  the  Exchange  Act,  to  make 
persons  subject  to  a  "statutory 
disqualification"  ^*  if  they  have  been 
found  by  a  state  securities  or  insurance 
commission,  or  state  or  federal  banking 
agency,  to  have  committed  certain 
fraudulent  acts  or  violated  the  statutes 
enforced  by  these  agencies. 


'o  Exchange  Act  Release  No.  41056  (February  16. 
1999)  (64  FR  10041|. 

'•  This  includes  the  Comptroller  of  the  Currency, 
the  Board  of  Covemors  of  the  Federal  Reserve 
System,  the  Federal  Deposit  Insurance  Corporation 
and  the  Office  of  Thrift  Supervision. 


"  Securities  Markets:  Actions  Needed  to  Better 
Protect  Investors  Against  Unscrupulous  Brokers 
(Letter  Report,  September  14, 1994,  GAO/GGD-94- 
208). 

^^  The  NAIC's  five  year  strategic  plan,  issued  in 
1993,  included  the  development  of  a  producer 
database  and  common  insurance/producer  licensing 
procedures.  PIN,  developed  in  1995,  is  one  of  the 
tools  to  modernize  the  insurance  licensing  process. 
The  insurance  industry  will  have  access  to  the 
Producer  Database  ("PDB")  through  PIN.  PDB 
access  will  include  all  non-confidential  information 
such  as  the  states  in  which  a  producer  is  licensed, 
what  type  of  license  is  held  as  well  as  the  status 
of  the  license  and  lines  of  authority. 

^Exchange  Act  Section  3(a)(39). 


H.  Year  2000  . 

The  Commission  has  been  very  active 
in  addressing  the  potential  problems  for 
securities  industry  computer  systems  as 
a  consequence  of  the  date  change  on 
January  1 .  2000  ("Year  2000"). 

In  particular,  the  Commission 
adopted  rules  that  require  broker- 
dealers,  non-bank  transfer  agents,  and 
investment  advisers  to  file  writh  the 
Commission  (and,  in  the  case  of  broker- 
dealers,  v«rith  their  designated 
examining  authority)  reports  regarding 
their  Year  2000  efforts."  The  first 
reports  for  broker-dealers  and  transfer 
agents  were  due  August  31, 1998;  the 
first  reports  for  investment  advisers 
were  due  December  7, 1998.  The 
Commission  brought  enforcement 
actions  against  37  broker-dealers  and  9 
transfer  agents  who  failed  to  file  the  first 
report  or  filed  it  late,  while  the  NASD 
brought  59  similar  actions  against 
broker-dealers.36 

Broker-dealers  and  non-bank  transfier 
agents  are  required  to  file  a  second 
report  on  April  30, 1999;  larger  broker- 
dealers  and  non-bank  transfer  agents  are 
also  required  to  file  a  report  prepared  by 
an  independent  public  accoimtant 
regarding  the  broker-dealers'  and  the 
non-bank  transfer  agents'  processes  for 
preparing  for  the  Year  2000.  Investment 
advisers  are  required  to  file  a  second 
report  on  June  7, 1999.37 

Also  during  the  past  year,  the 
Commission  has  supported  the 
industry's  efforts  to  conduct  an  industry 
wide  test  for  Year  2000  problems  in 
March  1999.  Commission  staff  has 
worked  with  test  organizers  and  the 
SROs  to  identify  key  test  participants.  In 
particular,  the  Commission  has 
approved  new  SRO  rules  that  allow  the 
SROs  to  mandate  their  member  firms 
conduct  Year  2000  testing.  Commission 
staff  also  meets  regularly  with  the  SROs 
to  discuss  member  readiness  for  Year 
2000  and  contingency  planning. 

Other  Commission  efforts  regarding 
Year  2000  efforts  include  a  moratoriiun 
on  the  implementation  of  new 
Commission  rules  that  require  major 
reprogramming  of  computer  systems  by 
Commission-regulated  entities  between 
June  1, 1999  and  March  31,  2000  38  and 
surveys  of  Year  2000  remediation  efforts 


3S  Exchange  Act  Release  Nos.  40162  and  40163 
(July  2. 1998)  (63  FR  37668,  37688];  Investment 
Advisers  Act  Release  No.  1769  (October  1, 1998)  (63 
FR  54308). 

»  Exchange  Act  Release  No.  40573  and  40574 
(October  20,  1998)  and  40895  (January  7,  1999). 

3^  Exchange  Act  Release  Nos.  40608  (October  28, 
1998)  (63  FR  59208]  and  40587  (October  22, 1998) 
|63  FR  58630). 

^'  Exchange  Act  Release  No.  40377  (August  27, 
1998)  [63  FR  47051). 
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at  the  exchanges,  Nasdaq  and  clearing 
agencies. 

I.  Examination  Issues 

State  and  federal  regulators  also  will 
discuss  various  examination-related 
issues  of  mutual  interest,  including: 
summits  and  examiaation  coordination; 
branch  office  examinations;  micro-cap 
issues;  and  day  trading. 

(3)  Investment  Management  Issues 

A.  Division  of  Regulatory  Authority 

Title  m  of  the  1996  Act  amended  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act")  3«  to  divide  regulatory 
responsibility  for  investment  advisers 
between  the  Commission  and  state 
securities  regulators.  The  law  generally 
requires  advisers  that  have  assets  under 
management  of  $25  million  or  more,  or 
that  advise  registered  investment 
companies,  to  register  with  the 
Commission.^"  Advisers  that  have  assets 
imder  management  of  less  than  $25 
million  must  register  with  the 
appropriate  state  securities  authorities. 

On  May  15, 1997,  the  Commission 
adopted  rules  to  implement  this 
division  of  regulatory  authority,*^ 
including  a  requirement  that  each 
Commission-registered  adviser  indicate 
whether  it  was  eligible  for  continued 
registration  with  the  Commission  and,  if 
not,  withdraw  from  Commission 
registration.  Approximately  11,800 
advisers  withdrew  from  Conunission 
registration  and  the  Commission 
canceled  the  registrations  of  4,200 
advisers  that  failed  to  indicate  whether 
they  were  eligible  for  continued 
registration  with  the  Commission.'*^ 
Approximately  8,500  investment 
advisers  are  currently  registered  with 
the  Conmiission. 

The  conferees  will  discuss 
cooperation  between  Commission  and 
state  adviser  programs,  including 
sharing  information  about  past 
examinations  and  monitoring  advisers 


S915U.S.C.  BOb-letseq. 

«>  Advisers  Act  Section  203A(a).  15  U.S.C.  80b- 
3a.  The  Advisers  Act  also  provides  for  registration 
with  the  Commission  of  advisers  that  have  their 
principal  office  and  place  of  business  in  a  state  that 
has  not  enacted  an  investment  adviser  statute 
(currently,  Wyoming),  or  that  have  their  principal 
office  and  place  of  business  outside  the  United 
States,  hi  addition,  the  Commission  has  adopted 
rules  exempting  five  categories  of  investment 
advisers  from  the  prohibition  on  registration  with 
the  Commission.  See  Rule  203A-2, 17  CFR 
275.203A-2. 

*<  Investment  Advisers  Act  Rel.  No.  1633  (May 
15, 1997)  [62  FR  28112]. 

*^  The  Commission  published  a  Notice  of 
hitention  to  Cancel  Registrations  of  Certain 
Investment  Advisers  on  March  9, 1998.  See 
Investment  Advisers  Act  Rel.  No.  1705  (63  FR 
12526). 


switching  between  federal  and  state 
registration. 

B.  Electronic  Filing  System 

The  1996  Act  requires- the 
Commission  to  establish  and  maintain  a 
"readily  accessible  telephonic  or  other 
electronic  process"  to  receive  public 
inquiries  about  the  disciplinary 
histories  of  investment  advisers  and 
persons  associated  with  investment 
advisers.'*^  In  October  1998, 
Commission  staff  announced  that  they 
would  recommend  that  the  Commission 
designate  NASD  Regulation,  Inc. 
("NASDR")  to  operate  an  electronic 
investment  adviser  registration 
system.**  This  decision  was  made 
jointly  with  a  NASAA  committee. 

The  Commission  has  been  working 
with  NASAA,  the  state  securities 
authorities,  and  NASDR  to  develop  a 
one-stop  electronic  filing  system  that 
investment  advisers  will  use  to  apply 
for  registration  with  the  Commission  or 
the  appropriate  state  securities 
authorities,  and  to  update  their 
registration.  The  Commission  and  state 
authorities  will  have  access  to  the 
resulting  database  to  review  adviser 
registration  materials  and  the  database 
will  be  available  to  the  public  on  an 
Internet  web  site.  Clients  and 
prospective  clients  of  investment 
advisers  will  be  able  to  quickly  obtain 
disciplinary  and  other  information 
about  investment  advisers  and  persons 
associated  with  investment  advisers. 

The  conferees  will  discuss  the 
progress  to  date  in  creating  this  new 
electronic  fiUng  system. 

C.  Revised  Registration  and  Disclosure 
Forms 

The  Commission  and  NASAA  are 
revising  the  investment  adviser 
registration  and  disclosure  forms.  The 
revised  registration  form  would  provide 
more  useful  information  to  the 
Commission  and  the  state  securities 
regulators.  The  new  disclosure  form 
would  require  advisers  to  provide  clear 
and  complete  disclosures  in  plain 
English  to  clients  and  prospective 
clients. 

The  conferees  will  consider  and 
discuss  ways  in  which  the  forms  can  be 
made  most  usefid  to  the  Commission 
and  state  securities  authorities,  and 
clients  and  prospective  clients  of 
investment  advisers. 

(4)  Investor  Education  and  Assistance 

The  Commission  currently  pursues  a 
number  of  programs  to  educate 
investors  on  how  to  invest  wisely  and 


"  1996  Act  Section  306. 

**  SEC  News  Release  98-1 20. 


to  protect  themselves  from  fraud  and 
abuse.  The  states  and  NASAA  have  a 
longstanding  commitment  to  investor 
education,  and  the  Commission  intends 
to  complement  those  efforts  to  the 
greatest  extent  possible.  The  working 
group  will  discuss  the  following 
investor  education  initiatives  and 
potential  joint  projects: 

A.  Financial  Literacy  2001 

In  the  spring  of  1998,  NASAA,  the 
NASD,  and  the  Investor  Protection  Trust 
("IPT")  joined  forces  to  launch 
"Financial  Literacy  2001"  ("FL2001"), 
an  imprecedented  $1  million  campaign 
targeting  25,000  high  school  teachers 
across  America.  The  goal  of  FL2001  is 
to  encourage — and  make  it  easier  for — 
teachers  in  every  state  to  teach  the 
basics  on  saving  and  investing.  Working 
together,  NASAA,  the  NASD,  and  the 
IPT  have  developed  a  state-by-state 
customized  classroom  guide  and  have 
begun  to  provide  aggressive  distribution 
and  teacher  training.  During  the 
working  group  session,  the  states  will 
brief  the  Commission's  staff  on  the 
progress  of  FL2001  and  plans  for 
dissemination  of  the  FL2001  program  in 
the  coming  year. 

B.  Plain  EngUsh  Update 

In  January  1998,  the  Commission 
approved  new  rules  that  require  issuers 
to  write  the  cover  page,  summary,  and 
risk  factors  section  of  prospectuses  in 
plain  English.  These  rules  apply  to  all 
registration  statements  filed  with  the 
Commission  on  or  after  October  1, 1998, 
and  to  all  mutual  fimd  disclosure 
statements  filed  on  or  after  December  1 , 
1998.  Diuing  the  working  group  session, 
the  participants  will  discuss  the  status 
of  the  Commission's  plain  English 
initiative. 

C.  Facts  on  Saving  and  Investing 
Campaign 

In  the  spring  of  1998,  NASAA  and  the 
Commission,  in  conjunction  with  the 
Council  of  Securities  Regulators  of  the 
Americas,  laimched  the  "Facts  on 
Saving  and  Investing  Campaign."  The 
campaign  is  an  ongoing,  grassroots  effort 
to  educate  iadividuals  about  saving, 
investing,  and  avoiding  financial  fraud. 
Twenty-one  countries  throughout  the 
Western  Hemisphere  participated  in  the 
campaign's  enormously  successful  kick- 
off  week.  In  the  U.S.,  campaign 
partners — including  more  than  thirty 
government  agencies,  consumer 
organizations,  and  financial  industry 
associations — held  educational  events 
and  distributed  information  on  saving 
and  investing  throughout  the  country.  In 
the  coming  year,  the  campaign  plans  to 
target  two  key  audiences — schools  and 


17050 


Federal  Register / Vol.  64,  No.  66 / Wednesday,  April  7,  1999 /Notices 


the  workplace.  During  the  working 
group  session,  participants  will  discuss 
the  campaign  and  future  campaign 
initiatives.  The  group  also  will  discuss 
other  initiatives  for  international 
investor  education. 

D.  New  Investor  Education  Programs 

Participants  in  the  working  group 
session  will  brainstorm  ideas  for  new 
investor  education  programs,  including 
joint  NASAA  and  Commission 
initiatives. 

E.  Investor  Education  Resources 

Participants  in  the  working  group 
session  will  assess  existing  resources  for 
investor  education — including 
brochures,  videotapes,  online  materials, 
and  other  media — and  identify  gaps. 
Conferees  also  will  discuss  the  most 
efficient  and  effective  ways  to  provide 
educational  resources  to  individuals  at 
the  grassroots  level. 

(5)  Enforcement  Issues 

In  addition  to  the  above  topics,  state 
and  federal  regulators  will  discuss 
various  enforcement-related  issues 
which  are  of  mutual  interest. 

(6)  General 

There  are  a  number  of  matters  which 
are  applicable  to  all,  or  a  number,  of  the 
areas  noted  above.  These  include 
EDGAR,  the  Commission's  electronic 
disclosure  system,  rulemaking 
procedures,  training  and  education  of 
staff  examiners  and  analysts  and  sharing 
of  information. 

The  Commission  and  NASAA  request 
specific  public  comments  and 
recommendations  on  the  above- 
mentioned  topics.  Commenters  should 
focus  on  the  agenda  but  may  also 
discuss  or  comment  on  other  proposals 
which  would  enhance  imiformity  in  the 
existing  scheme  of  state  and  federal 
regulation,  while  helping  to  maintain 
high  standards  of  investor  protection. 

Dated:  March  31, 1999. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-8515  Filed  4-6-99;  8:45  am] 
BILUNG  CODE  aO10-O1-P 


SMALL  BUSINESS  ADMINISTRATION 

Request  for  Proposal  for  ttie  Drug-Free 
Workplace  Demonstration  Program 

AGENCY:  U.S.  Small  Business 

Administration. 

ACTION:  Request  for  Proposal. 

SUMMARY:  The  U.S.  Small  Business 
Administration  (SBA)  plans  to  issue 


request  for  proposal  (RFP)  no.  SBDC- 
99-0001  to  invite  applications  from 
eligible  intermediaries  in  accordance 
with  the  Drug-Free  Workplace  Act  of 
1998  (Act).  The  "authorizing  legislation 
is  the  Small  Business  Act,  Section 
21(c)(3)(T)  and  Section  27, 15  U.S.C. 
648(c)(3)(T)  and  654,  (Title  IX  of  Pub.  L. 
105-277). 

The  Act  permits  the  SBA  to  make 
grants  to  eligible  intermediaries  for  the 
purpose  of  providing  financial  and 
technical  assistance  to  small  businesses 
seeking  to  establish  drug-free  workplace 
programs.  In  establishing  these  DFWP 
programs,  as  contemplated  by  the  Act, 
eligible  intermediaries  should  provide 
outreach  to  the  small  business 
community  and  provide  additional 
voluntary  education  for  parents. 
Outreach  must  include  educating  small 
businesses  on  the  benefits  of  a  drug-free 
workplace  and  encouraging  small 
business  employers  and  employees  to 
participate  in  drug-free  workplace 
programs.  Education  for  parents  must 
include  teaching  them  how  to  keep  their 
children  drug-free. 

All  applicants  must  meet  the 
definition  of  "Eligible  Intermediary"  as 
defined  in  the  Act.  Any  applicants  not 
meeting  the  definition  will  be 
considered  non-responsive  and  their 
proposals  will  not  be  technically 
evaluated.  The  Act  defines  "Eligible 
Intermediary"  as  an  organization  that: 

1.  has  at  least  two  years  of  experience 
in  canying  out  drug-free  workplace 
programs; 

2.  has  a  drug-free  workplace  policy  in 
effect; 

3.  is  located  in  a  State,  the  District  of 
Columbia,  or  a  territory  of  the  United 
States;  and 

4.  has  as  its  purpose  the  development 
of  comprehensive  drug-free  workplace 
programs,  or  supplying  drug-fr«e 
workplace  services,  or  providing  other 
forms  of  assistance  and  services  to  small 
businesses. 

SBA  is  looking  for  applications  that 
include  innovative  and  creative 
approaches  to  address  the  Drug-Free 
Workplace  Act  of  1998.  The  grants 
should  be  viewed  as  an  opportimity  to 
develop  a  community- wide 
collaborative  effort  in  which  a  plan  for 
a  system  of  action  aimed  at  reducing 
drug  abuse  in  small  businesses  can 
serve  as  a  national  demonstration 
model. 

SBA  will  select  successful  applicants 
through  a  competitive  process. 
Evaluation  criteria  will  be  included  in 
the  RFP.  The  successful  applicants  will 
receive  a  12-month  grant  award  to 
provide  financial  and  technical 
assistance  to  small  businesses  seeking  to 


implement  drug-fr«e  workplace 
programs. 

DATES:  SBA  will  mail  the  RFP  to 
interested  parties  between  mid  and  late 
April  1999.  The  closing  date  will  be  30 
days  later.  SBA  Headquarters  must 
receive  the  apptications/proposals  by 
the  date  and  time  that  will  be  specified 
in  the  RFP.  * 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Bready,  Office  of  Small  Business 
Development  Centers,  SBA,  at  (202) 
205-7384  or  Mina  Wales,  Office  of 
Procurement  and  Grants  Management, 
SBA.  at  (202)  205-7080. 

Dated:  April  1. 1999. 
Johnnie  Albertson, 

Associate  Administrator,  Small  Business 

Development  Centers. 

[FR  Doc.  99-8531  Filed  4-6-99;  8:45  amj 

BtLUNQ  CODE  802S-01-f> 


SMALL  BUSINESS  ADMINISTRATION 
[Llcmse  No.  05/05-^210] 

Cactus  Capital  Company;  Notice  of 
Surrender  of  License 

Notice  is  hereby  given  that  Cactus 
Capital  Company,  6660  N.  High  Street, 
#1B,  Worthington,  Ohio  43085,  has 
surrendered  its  license  to  operate  as  a 
small  business  investment  company 
imder  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act). 
Cactus  Capital  Company  was  licensed 
by  the  Small  Business  Administration 
on  September  22, 1989. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
was  effective  as  of  February  28, 1999, 
and  accordingly,  all  rights,  privileges, 
and  franchises  derived  therefrom  have 
been  terminated.  (Catalog  of  Federal 
Domestic  Assistance  Program  No. 
59.011,  Small  Business  Investment 
Companies). 

Dated:  March  30, 1999. 
Don  A.  Christensen, 

Associate  Administrator  for  Investment. 
[FR  Doc.  99-8532  Filed  4-6-99;  8:45  am] 

BILUNG  CODE  e025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Southeastern  States  Regional  Fairness 
Board  Public  Hearing 

The  Small  Business  Administration 
Region  IV  Heartland  States  Regional 
Fairness  Board  located  in  the 
geographical  area  of  Omaha,  Nebraska, 
will  hold  a  public  meeting  at  12:30  p.m. 
on  Friday,  June  11, 1999  at  the 
Executive  West  Hotel-Drinkwater  Room, 
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830  Phillips  Lane,  Louisville,  KY  40209. 
To  receive  comments  and  testimony 
from  small  businesses  and 
representatives  of  trade  associations 
concerning  regulatory  enforcement  or 
compliance  taken  by  federal  agencies. 

Transcripts  of  these  proceedings  will 
be  posted  on  the  Internet.  These 
transcripts  are  subject  only  to  limited     - 
review  by  the  Nationfl  Ombudsman. 

For  further  information,  write  or  call, 
Gary  P.  Peele  (312)  353-0880. 
Shirl  Thomas, 

Director,  Office  of  External  Affairs. 
[FR  Doc.  99-8535  Filed  4-6-99;  8:45  am] 
BIUJNQ  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Region  II  Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  II  Advisory 
Council  located  in  the  geographical  area 
of  Buffalo,  New  York,  will  hold  a  public 
meeting  at  10:00  a.m.  on  April  28, 1999, 
at  the  Protocol  Restaurant  6766  Transit 
Road,  Williamsville,  New  York,  to 
discuss  matters  that  may  be  presented 
by  members  of  the  Advisory  Council, 
staff  of  the  U.S.  Small  Business 
Administration  or  others  present. 

For  further  information,  write  or  call 
Franklin  J.  Sciortino,  District  Director, 
(716)  551-4301,  U.S.  Small  Business 
Administration,  Room  1311,  111  West 
Huron  Street.  Buffalo,  New  York  14202. 
Shirl  Thomas, 
Director  of  External  Affairs. 
(FR  Doc.  99-8533  Filed  4-6-99;  8:45  am] 
BILUNG  CODE  802»-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Heartland  States  Regional  Fairness 
Board  Public  Hearing 

The  Small  Business  Administration 
Region  VI  Heartland  States  Regional 
Fairness  Board  located  in  the 
geographical  area  of  Omaha,  Nebraska, 
will  hold  a  public  meeting  at  1:00  p.m. 
on  Tuesday,  May  11, 1999  at  the  Greater 
Omaha  Chamber  of  Commerce,  1301 
Harney,  Omaha,  NE  68102.  The  space  is 
being  donated  by  the  Chamber  of 
Commerce.  To  receive  comments  and 
testimony  from  small  businesses  and 
representatives  of  trade  associations 
concerning  regidatory  enforcement  or 
compliance  te^en  by  federal  agencies. 

Transcripts  of  these  proceedings  will 
be  posted  on  the  Internet.  These 
transcripts  are  subject  only  to  limited 
review  by  the  National  Ombudsman. 


For  further  information,  write  or  call, 
Gary  P.  Peele  (312)  353-0880. 
Shirl  Thomas, 

Director,  Office  of  External  Affairs. 

(FR  Doc.  99-8534  Filed  4-6-99;  8:45  am] 

BUUNG  CODE  SOZS-OI-P 

SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

agency:  Small  Business  Administration. 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  OMB 
Review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
May  7, 1999.  If  you  intend  to  comment 
but  cannot  prepare  comments  promptly, 
please  advise  the  OMB  Reviewer  and 
the  Agency  Clearance  Officer  before  the 
deadline. 

COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
docimients  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  SW,  5th  Floor,  Washington,  DC 
20416;  and  OMB  Reviewer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-6629. 

SUPPLEMENTARY  INFORMATION: 

Tide:  Title  Vn  Study  and  Report. 

Form  No:  2107. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Service- 
Disabled  Veterans  who  own  and  operate 
Small  Businesses 

Annual  Responses:  3,000. 

Annual  Burden:  2,000. 

Dated:  March  29, 1999. 
Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  99-8530  Filed  4-6-99;  8:45  am) 
BILUNC  CODE  a02S-01-f> 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

I.  In  compliance  with  Pub.  L.  104-13, 
the  Paperwork  Reduction  Act  of  1995, 
SSA  is  providing  notice  of  its 
information  collection  packages  that 
require  submission  to  the  Office  of 
Management  and  Budget  (OMB).  SSA  is 
soliciting  comments  on  the  accuracy  of 
the  agency's  burden  estimate;  the  need 
for  the  information;  its  practical  utility; 
ways  to  enhance  its  quality,  utility  and 
clarity;  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  information  collections,  listed 
below,  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Comments  and  recommendations 
regarding  the  information  collections 
would  be  most  useful  if  received  by  the 
Agency  within  60  days  fix>m  the  date  of 
this  publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  at  the  address  listed  at  the  end 
of  this  notice. 

1.  Coverage  of  Employees  of  State  and 
Local  Governments— 20  CFR  Part  404— 
0960-0425.  This  current  rule  contains 
reporting  and  recordkeeping 
requirements  in  20  CFR  Part  404  (see 
table  below).  The  regulation  sections 
cited  require  State  and/or  interstate 
instnmientalities  to  provide  certain 
information  to  SSA  that  is  needed  to 
extend  Social  Seciuity  coverage  to 
public  sector  workers  for  pre-1987  tax 
years,  and  to  maintain  accurate  records 
of  social  security  agreements.  SSA 
would  not  be  able  to  provide  coverage 
to  these  workers  and  woiild  be  in 
violation  of  the  statute  requiring 
coverage  if  the  information  was  not 
collected. 

This  rule  applies  to  52  state  agencies 
who  coidd  submit  modifications  to  their 
Social  Secimty  coverage  agreements  and 
3  interstate  instrumentalities  who  could 
submit  agreements  for  coverage,  and  one 
annual  response  for  each.  In  actuality, 
SSA  may  receive  any  number  of  reports 
from  a  few  States  and  no  reports  firom 
the  remainder.  From  past  experience, 
SSA  anticipates  that  no  error 
modifications  will  be  filed  for  tax  years 
prior  to  1987,  nor  wage  reports  and 
contributions  payments  for  an  error 
situation  where  wages  have  never  been 
reported  for  those  years.  In  addition,  the 
reporting  requirements  in  sections 
404.1242,  .1251  and  .1271(a)&  (c)  no 
longer  exist  so  we  are  showing  no 
public  reporting  burden  for  these 
sections.  SSA  plans  to  publish  a  Notice 
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of  Proposed  Rulemaking  to  eliminate 
the  obsolete  reporting  requirements 
from  these  sections.  For  the  remaining 


sections,  SSA  is  basing  the  public 
burden  estimates  on  the  total  number  of 
respondents  that  could  potentially 


report  to  us,  although  we  anticipate  the 
actual  number  will  be  less. 


Section 


Number  of 
States 


Frequency  of 
response 


Individual 
burden 


Annual 

burden 

(in  hours) 


404.1203(a)  

404.1204(a)  &  (b)  

404.1214(d) 

404.1215  

404.1216(a)  &  (b)  

404.1220(b)  &  (C)  

404.1225(a)  &  (b)  

404.1237(a),  (b)  &  (c);  .1239;  .1243(a),  (b).  (c) 

404.1242  

404.1247 

404.1249(a),  (b)  &(C)  .„ „ 

404.1251 

404.1265  

404.1271(a)  &  (C)  

404.1271(b)  

404.1272  _ 

404.1292  

Total  

^  Interstate  Instrumentalities. 


52 

52 

^3 

52 

52 

52 

52 

52 

0 

52 

52 

0 

3 

0 

2 

3 

3 


1 
1 
1 
1 
1 
1 
1 
1 
0 
1 
52 
0 
1 
0 
2 
1 
1 


1  hour  

30  minutes 

1  hot/r 

1  hour  

1  hour  

5  minutes  . 

1  hour  

1  hour  

0 

1  hour  

1  hour  

0 

1  hour  ....... 

hour 

4  hours  ..... 

1  ;... 

5 


52 
26 

3 
52 
52 

4 
52 
52 

0 
52 
52 

0 

3 

0 
16 

3 
15 


434 


2.  Current  Rule  Regarding 
Continuation  of  Full  Benefit  Standard 
for  Persons  Institutionalized — 0960- 
0516.  The  information  collected  by  the 
Social  Seciuity  Administration  will  be 
used  to  determine  if  a  recipient  of 
Supplemental  Security  Income  benefits, 
who  is  temporarily  institutionalized,  is 
eligible  to  receive  a  full  benefit.  The 
respondents  will  be  such  recipients  and 
their  physicians. 

Number  of  Respondents:  60,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Average  Burden:  5,000 
hours. 

n.  The  information  collection  listed 
below  has  been  submitted  to  OMB  for 
clearance.  Written  comments  and 
recommendations  on  the  information 
collection  would  be  most  useful  if 
received  within  30  days  from  the  date 
of  this  publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  and  the  OMB  Desk  Officer  at  the 
addresses  listed  at  the  end  of  this  notice. 
You  can  obtain  a  copy  of  the  OMB 
clearance  package  by  calling  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4145,  or  by  writing  to  him. 

Statement  Regarding  the  Inferred 
Death  of  an  Individual  by  Reason  of 
Continued  and  Unexplained  Absence- 
0960-0002.  The  information  collected 
on  form  SSA-723  is  used  to  determine 
if  the  Social  Security  Administration 
may  infer  that  a  missing  person  is 
deceased.  The  respondents  are 
individuals  who  know  or  are  related  to 
the  missing  person. 


Number  of  Respondents:  3,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  30 

minutes. 
Estimated  Average  Burden:  1,500 

hours. 

SSA  Address:  Social  Seciuity 
Administration,  DCFAM,  Attn: 
Frederick  W.  Brickenkamp,  6401 
Security  Blvd.,  l-A-21  Operations 
Bldg..  Baltimore,  MD  21235. 

OMB  Address:  Office  of  Management 
and  Budget,  OIRA,  Attn:  Lori  Schack, 
New  Executive  Office  Building,  Room 
10230,  725  17th  St.,  NW,  Washington, 
D.C.  20503. 

Dated:  March  31, 1999. 

Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer,  Social  Security 
Administration. 

(FR  Doc.  99-8508  Filed  4-6-99;  8:45  am] 

BILUNG  CODE  4190-29-P 


DEPARTMENT  OF  STATE 

Office  of  ttie  Deputy  Assistant 
Secretary  for  Energy,  Sanctions,  and 
Commodities 

[Public  Notice  3023] 

Receipt  of  Application  for  a 
Presidential  Permit  for  Pipeline 
Facilities  To  Be  Converted  To  Crude 
Oil  Service  on  the  Border  of  the  United 
States 

agency:  Department  of  State. 
SUIMMARY:  The  Department  of  State  has 
received  an  application  from  Portland 


Pipe  Line  Corporation  requesting  a 
Presidential  permit,  pursuant  to 
Executive  Order  11423  of  August  16, 
1968,  as  amended  by  Executive  Order 
12847  of  May  17, 1993,  authorizing 
Portland  to  retiun  to  crude  oil  service  an 
existing  18-inch  pipeline,  and  to 
connect,  operate  and  maintain  this 
pipeline  crossing  the  international 
boundary  between  the  United  States  and 
Canada  at  a  point  near  North  Troy, 
Vermont.  The  pipeline  has  been 
operated  in  interstate  natural  gas 
transmission  service  by  Granite  State 
Gas  Transmission,  Inc.  imder  a  lease 
from  Portland  Pipe  Line  Corporation 
since  1987.  Portland  Pipe  Line 
Corporation  is  a  Maine  corporation  with 
its  principal  place  of  business  in  South 
Portland,  Maine.  The  applicant 
proposes  to  return  the  pipeline  to  crude 
oil  service  no  later  than  October  1, 1999. 

DATES:  Interested  parties  are  invited  to  ' 
submit,  in  duplicate,  comments  relative 
to  this  proposal  on  or  before  May  15, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  McManus,  Division  Chief, 
Energy  Producing  Countries, 
Department  of  State,  Washington,  DC. 
20520.  (202)  647-4557. 
Matthew  McManus, 

Division  Chief,  Energy  Producing  Countries, 
Bureau  of  Economic  and  Business  Affairs. 
(FR  Doc.  99-8617  Filed  4-6-99;  8:45  am) 

BKUNG  CODE  4710-a7-P 
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OFFICE  OF  THE  U.S.  TRADE 
REPRESENTATIVE 

Identification  of  Priority  Foreign 
Country  Practices  and  Foreign 
Countries  Engaging  in  Discriminatory 
Procurement  Practices;  Request  for 
Public  Comment 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Request  for  written  submissions 
from  the  public. 

SUMMARY:  Executive  Order  13116  of 
March  31, 1999  requires  the  United 
States  Trade  Representative  (USTR):  to 
review  United  States  trade  expansion 
priorities  and  to  identify  priority  foreign 
country  practices,  the  elimination  of 
which  is  likely  to  have  the  most 
significant  potential  to  increase  United 
States  exports,  either  directly  or  through 
the  establishment  of  a  beneficial 
precedent;  and  to  identify  foreign 
coimtries  engaging  in  discriminatory 
government  procurement  practices. 
USTR  is  requesting  written  submissions 
from  the  public  concerning  practices 
that  should  be  considered  by  the  USTR 
for  these  purposes. 

DATES:  Submissions  must  be  received  by 
12:00  noon  on  April  19, 1999. 
addresses:  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street,  NW, 
Washington,  D.C.  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  filing  of 
submissions  should  be  directed  to  Sybia 
Harrison,  Staff  Assistant  to  Section  301 
Committee,  (202)  395-3432;  legal 
questions  regarding  Executive  Order 
13116  and  Super  301  should  be 
addressed  to  Demetrios  Marantis, 
Assistant  General  Counsel,  (202)  395- 
9626;  and  legal  questions  regarding  Title 
Vn  should  be  addressed  to  Stephen 
Kho,  Assistant  General  Counsel,  (202) 
395-3581. 

SUPPI^MENTARY  INFORMATION:  Pursuant 
to  section  310  of  the  Trade  Act  of  1974 
(referred  to  as  "Super  301"),  Executive 
Orders  12901  of  March  3, 1994  (59  F.R. 
10727)  and  12973  of  September  17, 1995 
(60  F.R.  516655),  and  section  314  of  the 
Uruguay  Round  Agreements  Act,  USTR 
submitted  annual  reports  to  the 
appropriate  Congressional  committees 
in  calendar  years  1989-90  and  1994-97 
reviewing  U.S.  trade  expansion 
priorities  and  identifying  priority 
foreign  country  practices,  the 
elimination  of  which  is  likely  to  have 
the  most  signfficant  potential  to  increase 
U.S.  exports.  Pursuant  to  Title  VII  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988,  as  amended,  the  President 
submitted  annual  reports  to  Congress  in 
calendar  years  1989-96  identifying 
foreign  countries  that  failed  to  comply 


vrith  their  obligations  imder  the 
Agreement  on  Government  Procurement 
(GPA)  and  other  government 
procurement  agreements,  or  otherwise 
discriminated  against  U.S.  products  and 
services  in  government  procurement. 
By  Executive  Order  13116  of  March 
31, 1999.  the  President  re-instituted 
Super  301  and  Title  Vn  procedures  for 
calendar  years  1999-2001.  Part  I  of 
Executive  Order  13116  requires  the 
USTR,  no  later  than  April  30,  to  review 
United  States  trade  expansion  priorities 
and  identify  priority  foreign  co\mtry 
practices,  the  elimination  of  which  is 
likely  to  have  the  most  significant 
potential  to  increase  United  States 
exports,  either  directiy  or  through  the 
estabUshment  of  a  beneficial  precedent. 
Part  n  of  Executive  Order  13116 
requires  the  USTR,  no  later  than  April 
30,  to  review  and  identify  other 
countries'  compliance  with  the  GPA  and 
other  govenunent  procurement 
agreement  obligations,  or  otherwise 
maintain,  in  government  procurement,  a 
signfficant  and  persistent  practice  of 
discrimination  against  U.S.  products  or 
services  which  results  in  identifiable 
harm  to  United  States  businesses  and 
whose  products  or  services  are  acquired 
in  significant  amoimts  by  the  United 
States  Government  The  USTR  must 
submit  to  the  congressional  committees 
of  jurisdiction  a  report  on  the  priority 
foreign  country  practices  identified 
under  Part  1  of  the  Executive  Order  and 
on  countries  identffied  imder  Part  II  of 
the  Executive  Order  and  publish  the 
report(s)  in  the  Federal  Register.  The 
USTR  also  may  describe  in  the  report(s) 
foreign  coimtry  practices  that  may 
warrant  identification  in  the  future  or 
that  were  not  identified  because  they  are 
being  addressed  by  provisions  imder 
U.S.  trade  law,  existing  bilateral  trade 
agreements,  or  in  trade  negotiations  and 
progress  is  being  made  toward  their 
elimination. 

Executive  Order  13116  also  requires 
the  Trade  Representative  to  initiate 
investigations  imder  section  302(b)(1)  of 
the  Trade  Act  of  1974  as  amended  (19 
U.S.C.  2412  (b)(1)),  no  later  tiian  90  days 
after  submission  of  the  report(s),  with 
respect  to  any  of  the  identifi^  practices 
that  have  not  been  satisfoctorily 
resolved  in  the  interim. 

Requirements  for  Submissions 

The  USTR  invites  sulnnissions  on 
priority  foreign  country  practices  and 
coimtries  engaging  in  discriminatory 
govwnment  procurement  practices  that 
should  be  considered  for  identification 
imder  Executive  Order  13116.  If  the 
practice  was  the  subject  of  comments 
previously  submitted  in  connection 
with  the  1999  National  Trade  Estimate 


Report  on  Foreign  Trade  Barriers  (1999 
NTE  Report),  the  present  submission 
should  identify  the  related  comments  in 
the  NTE  public  docket  and  include  any 
additional  pertinent  information, 
including  information  explaining  why 
the  practice  rises  to  the  level  of  a 
"priority  foreign  country  practice" 
within  the  meaning  of  Executive  Order 
13116.  If  the  practice  was  not  the 
subject  of  comments  submitted  in 
connection  with  the  1999  NTE  Report, 
the  submission  should:  (1]  include 
information  on  the  nature  and 
significance  of  the  practice;  (2)  identify 
\he  United  States  product,  service, 
intellectual  property  right,  or  foreign 
direct  investment  matter  which  is 
affected  by  the  practice;  and  (3)  provide 
any  other  information  considered 
relevant.  Such  information  may  include 
information  on  the  relevant  trade  or 
government  procurement  agreements  to 
which  a  foreign  country  is  a  party,  its 
compliance  with  those  agreements,  and 
any  other  information  related  to  the 
factors  set  forth  in  Parts  I  and  II  of 
Executive  Order  13116  for  identification 
of  priority  foreign  country  practices  and 
countries  that  engage  in  discriminatory 
government  prociirement  practices. 
Interested  persons  must  provide 
twenty  copies  of  any  submission,  in 
English,  to  Sybia  Harrison,  Staff 
Assistant  to  Section  301  Committee, 
Office  of  the  United  States  Trade 
Representative,  by  noon  on  April  19, 
1999.  Because  submissions  will  be 
placed  in  a  public  file,  open  to  public 
inspection  at  USTR,  business- 
confidential  information  should  not  be 
submitted.  Inspection  is  by  appointment 
only  with  the  staff  of  the  USTR  Public 
Reading  Room  and  can  be  arranged  by 
calling  Brenda  Webb  (202)  395-6186. 
The  Reading  Room  is  open  to  the  public 
from  9:30  a.m.  to  12  noon,  and  from  1 
p.m.  to  4  p.m.,  Monday  through  Friday. 
Joanna  Mcintosh, 
Chairman,  Section  301  Committee. 
{FR  Doc.  99-fl647  Filed  4-5-99;  8:45  am] 

BKIMQ  CODE  31MMI-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[AU  99-0002  aV] 

In  the  Matter  of  Ashland,  Inc. 

AGENCY:  United  States  Coast  Guard, 

DOT. 

ACTION:  Notice  of  proposed  penalty; 

opportunity  to  participate. 

SUMMARY:  The  United  States  Coast 
Guard  gives  notice  of  the  proposed 
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assessment  of  a  Class  11  administrative 
penalty  against  Ashland  Inc.  for 
violations  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA).  The 
alleged  violations  involve  the  discharge 
of  approximately  1100  barrels  of  oil  into 
and  upon  the  waters  of  the  Big  Sandy 
River,  Catlettsburg,  Kentucky  and 
adjoining  navigable  waters  of  the  United 
States  on  or  about  December  21, 1997. 
Interested  persons  may  participate  or 
file  comments  in  this  proceeding. 
DATES:  Filings  in  this  matter  must  be 
received  no  later  than  May  7,  1999. 
ADDRESSES:  Interested  persons  must 
submit  all  filings  in  this  proceeding  to 
the  Hearing  Docket  Clerk.  Filings  should 
reference  ALJ  Docket  number  99-0002- 
CIV. 

'If  you  file  by  mail,  the  address  is 
Hearing  Docket  Clerk,  Administrative 
Law  Judge  Docketing  Center,  United 


States  Coast  Guard,  40  South  Gay  Street, 
Room  412,  Baltimore,  Maryland  21202- 
4022. 

If  you  file  by  fax,  then  send  to  (410) 
962-1742. 

If  you  file  in  person,  then  deliver  the 
filings  to  the  same  address  at  Room  412 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

The  public  may  inspect  the 
administrative  record  for  this  Class  n 
civil  penalty  proceeding  at  the  same 
address  and  times. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

George  J.  Jordan,  Director  of  Judicial 
Administration,  Office  of  the  Chief 
Administrative  Law  Judge, 
Commandant  (G-CJ),  U.S.  Coast  Guard, 
2100  Second  Street  SW.,  Washington, 
DC  20593-0001,  Telephone  (202)  267- 
2940. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
Class  n  civil  penalty  proceeding  brought 
under  section  311(b)  of  the  Federal 
Water  Pollution  Control  Act  (33  U.S.C. 
1251  et  seq.),  as  amended  by  the  Oil 
Pollution  Act  of  1990  (33  U.S.C. 
1321(b)).  The  FWPCA  requires  that  the 
Coast  Guard  publish  notice  of  the 
proposed  issuance  of  an  order  assessing 
a  Class  n  civil  penalty  in  the  Federal 
Register. 

If  you  wish  to  be  an  interested  person, 
you  must  file  written  comments  on  the 
proceeding  or  written  notice  of  intent  to 
present  evidence  at  any  hearing  held  in 
this  Class  n  civil  penalty  proceeding 
with  the  Hearing  Docket  Clerk.  You 
must  file  no  later  than  May  7, 1999.  (33 
CFR  20.404). 

The  following  table  explains  how 
interested  persons  may  participate  in  a 
Class  n  civil  penalty  proceeding. 


If— 


a  hearing  is  scheduled 


the  proceeding  is  concluded  without  a  hearing. 


Then— 


You  will  be  given 

•  Notice  of  any  hearing; 

•  A  reasonable  opportunity  to  be  heard  and  to  present  evidence  dur- 
ing any  hearing;  and 

•  Notice  and  a  copy  of  the  decision 

33  CFR  20.404 
You  may  petition  the  Commandant  of  ttie  Coast  Guard  to  set  aside  the 
order  and  to  provide  a  hearing.  You  must  file  the  petition  within  30 
days    after    issuance    of    the    administrative    law   judge's    order. 
33  CFR  20.1102 


You  can  find  the  regulations 
concerning  Class  II  civil  penalty 
proceedings  in  33  CFR  Part  20. 

This  proceeding  (ALJ  Docket  Number: 
99-0002-CIV)  results  from  an  alleged 
discharge  of  approximately  1100  barrels 
of  oil  into  Big  Sandy  River,  Catlettsbm^, 
Kentucky  and  adjoining  navigable 
waters  of  the  United  States  on  or  about 
December  21, 1997  and  the  following 
alleged  violations  of  pollution 
prevention  regulations. 

(1)  failure  to  terminate  a  transfer 
between  the  facility  and  a  tank  vessel 
when  the  person  in  charge  of  the  vessel 
departed, 

(2)  failure  to  remain  with  the  vessel 
during  a  transfer  between  the  tank 
vessel  and  the  facility; 

(3)  failure  to  maintain  surveillance  of 
that  vessel  by  using  a  person  who  is 
responsible  for  the  security  of  the 
vessel;  and, 

(4)  failiue  to  have  a  means  of 
commimication  between  the  person  in 
charge  of  the  vessel  transfer  operation 
and  the  facility  transfer  operation. 

The  Coast  Guard  filed  the  Complaint 
on  January  11, 1999  at  New  Orleans,  LA. 

The  Respondent  is  Ashland,  Inc., 
1000  Ashland  Drive.  Russell,  Kentucky 
41169. 


The  Coast  Guard  seeks  a  civil  penalty 
of  $50,000. 

Dated:  March  25, 1999. 
George  ).  Jordan, 

Director  of  Judicial  Administration,  Office  of 
the  Chief  Administrative,  Law  Judge,  United 
States  Coast  Guard. 

[FR  Doc.  99-8570  Filed  4-6-99;  8:45  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[AU  99-0003-CIV] 

In  the  Matter  of  TransAmerican 
Refining  Corp. 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  proposed  penalty; 
opportunity  to  participate. 

SUMMARY:  The  Coast  Guard  gives  notice 
of  the  proposed  assessment  of  a  Class  II 
administrative  penalty  against 
TransAmerican  Refining  Corp.  for 
violations  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA).  The 
alleged  violations  involve  twenty-nine 
(29)  oil  transfer  operations  conducted  at 
an  onshore  facility  located  at  15272 


River  Road,  mile  125.5,  New  Orleans, 
LA  that  occurred  on  or  about  September 
19, 1997  and  continued  through  and 
including  September  24, 1997. 
Interested  persons  may  participate  or 
file  comments  in  this  proceedhig. 
DATES:  Comments  must  reach  the  Coast 
Guard  no  later  than  May  7, 1999. 
ADDRESSES:  You  may  mail  comments  to 
the  Hearing  Docket  Clerk, 
Administrative  Law  Judge  Docketing 
Center,  United  States  Coast  Guard,  40 
South  Gay  Street,  Room  412,  Baltimore, 
Maryland  21202-4022.  Comments  may 
also  be  personally  delivered  to  Room 
412  at  the  same  address  between  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
nimiber  is  (410)  962-7434.  You  may 
also  fax  your  comments  to  (410)  962- 
1742. 

The  Administrative  Law  fudge 
Docketing  Center  maintains  the  public 
docket  for  this  matter.  Comments  will 
become  part  of  this  docket  and  vfill  be 
available  for  inspection  or  copying  in 
Room  412  at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
George  J.  Jordan,  Director  of  Judicial 
Administration,  Office  of  the  Chief 
Administrative  Law  Judge, 
Commandant  (G-CJ),  U.S.  Coast  Guard, 
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2100  Second  Street  SW.,  Washington, 
DC  20593-0001.  The  telephone  number 
is  (202)  267-2940. 
SUPPUEMENTARY  information: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
comments.  Persons  submitting 
comments  should  include  their  name, 
address,  identify  this  dociunent  (ALJ 
99-0003-CIV),  and  state  the  reason  for 
each  specific  comment.  Please  submit 
all  comments  and  attachments  in  an 


tmbound  fcHinat  on  white  paper  no 
longer  than  8V2  by  11  inches,  suitable 
for  copying  and  electronic  filing. 
Persons  wanting  acknowledgment  or 
receipt  of  comments  should  enclose 
self-addressed,  stamped  postcards  or 
envelopes. 

Discussion 

This  is  a  Class  II  civil  penalty 
proceeding  brought  under  section  311(j) 
of  the  Federal  Water  Pollution  Control 
Act  (33  U.S.C.  1251  et.  seq.)  (FWCPA), 
as  amended  by  the  Oil  Pollution  Act  of 


1990  (33  U.S.C.  1321(j)).  The  FWPCA 
requires  the  Coast  Guard  to  publish 
notice  of  the  proposed  issuance  of  an 
order  assessing  a  Class  II  civil  penalty 
in  the  Federal  Register. 

If  you  wish  to  be  an  interested  person, 
you  must  file  written  comments  on  the 
proceeding  or  written  notice  of  intent  to 
present  evidence  at  any  hearing  held  in 
this  Class  11  civil  penalty  proceeding 
with  the  Hearing  Docket  Clerk. 

The  following  table  explains  how 
interested  persons  may  participate  in  a 
Class  n  civil  penalty  proceeding. 


H— 

Then— 

fl  hpflrinn  i^  ^chAduled            

You  will  be  given 

the  proceeding  is  concluded  without  a  hearing « 

•  Notice  of  any  hearing; 

•  A  reasonable  opportunity  to  be  heard  and  to  present  evidence  during 
any  hearing;  and 

•  Notice  and  a  copy  of  the  decision              33  CFR  20.404 

You  may  petition  the  Commandant  of  the  Coast  Guard  to  set  aside  the 
order  and  to  provide  a  hearing.  You  must  file  the  petition  within  30 
days    after    issuance    of   the   administrative    law   judge's    order. 
33  CFR  20.1102 

You  can  find  the  regulations 
concerning  Class  II  civil  penalty 
proceedings  in  33  CFR  Part  20. 

This  proceeding  (ALJ  99-O003-CIV) 
results  fi'om  29  oil  transfer  operations 
violations  that  occurred  at  an  onshore 
facility  located  at  15272  River  Road, 
mile  125.5,  New  Orleans,  LA  on  or 
about  September  19, 1997  and 
continuing  through  and  including 
September  24, 1997.  The  Coast  Guard 
alleges  that  TransAmerican  Refining 
Corp.  conducted  oil  transfer  operations 
without  submitting  the  following  items 
to  the  Captain  of  the  Port  New  Orleans: 

(1)  A  letter  of  intent  to  transfer  oil; 

(2)  A  facility  response  plan;  and 

(3)  Two  (2)  copies  of  an  operations 
manual  for  examination. 

The  Coast  Guard  further  alleges  that 
TransAmerican  Refining  Corp.  failed  to 
log  the  date  and  time  of  completion  on 
twenty-nine  (29)  declarations  of 
inspections  and  make  an  examined 
operations  manual  available  to  the 
person  in  charge  during  the  oil  transfers. 

The  Coast  Guard  filed  the  complaint 
an  March  5, 1999  at  New  Orleans,  LA. 

The  Respondent  is  TransAmerican 
Refining  Corporation,  Attention:  Mr. 
Biugess  E.  McCraine,  Jr.,  Campbell, 
McCraine,  Sistrunk,  Anzelmo,  &  Hardy, 
3445  North  Causeway  Blvd,  Suite  800, 
Metairie,  LA  70002. 

The  Coast  Guard  seeks  a  civil  penalty 
of  $700,000. 


Dated:  March  25, 1999. 
George  J.  Jordan, 

Director  of  Judicial  Administration,  Office  of 
the  Chief  Administrative  Law  Judge,  United 
States  Coast  Guard. 

(FR  Doc.  99-8571  Filed  4-6-99;  8:45  am] 
BOUNG  CODE  4910-15-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Request  Renewal 
From  tlw  Office  of  Management  and 
Budget  (0MB)  of  Cunwrt  Public 
Collections  of  Information 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  the  FAA  invites  public 
comment  on  4  currently  approved 
public  information  collections  which 
will  be  submitted  to  OMB  for  renewal. 
DATES:  Comments  must  be  received  on 
or  before  June  7, 1999. 
ADDRESSES:  Comments  on  any  of  these 
collections  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Ms. 
Judith  Street,  Room  612,  Federal 
Aviation  Administration,  Standards  and 
Information  Division,  APF-100,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591. 

FOR  FURTHER  INFORMATKW  CONTACT:  Ms. 
Judith  Street  at  the  above  address  or  on 
(202)  267-9895. 


SUPPLEMENTARY  INFORMATION:  The  FAA 
solicits  comments  on  any  of  the  current 
collections  of  information  in  order  to 
evaluate  the  necessity  of  the  collection, 
the  accuracy  of  the  agency's  estimate  of 
the  burden,  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected,  and  possible  ways  to 
minimize  the  burden  of  the  collection. 
Following  are  short  synopses  of  the  4 
currently  approved  public  information 
collection  activities,  which  will  be 
submitted  to  OMB  for  review  and 
renewal: 

1.  2120-0009.  Pilot  Schools— FAR 
141.  The  information  is  required  from 
applicants  who  wish  to  be  issued  pilot 
school  certificates  and  associated 
ratings.  The  number  of  applicants  is 
estimated  to  be  860.  Part  141  prescribes 
the  requirements  for  issuing  pilot  school 
certificates,  provisional  pilot  school 
certificates,  and  associated  ratings  to 
qualified  applicants.  The  information  on 
FAA  Form  8420-8,  Application  for  Pilot 
School  certificates,  is  required  from 
applicants  who  wish  to  be  issued  pilot 
school  certificates  and  associated 
ratings.  Pilot  schools  train  private, 
commercial,  flight  instructor,  and 
airline  transport  pilots,  along  with 
training  for  associated  ratings  on  various 
types  of  aircraft.  The  information  from 
the  form  is  also  necessary  to  assure 
continuing  compliance  with  Part  141 , 
renewal  of  certificate  every  24  months, 
and  for  any  amendments  to  pilot  school 
certificates.  The  estimated  total  annual 
burden  is  47,000  hours. 

2.  2120-0027,  Application  for 
Certificate  of  Waiver  or  Authorization. 
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The  respondents  are  those  persons 
wishing  authorization  to  deviate  from 
certain  prescribed  regulations.  The 
estimated  number  of  applications  is 
25,000  with  an  annual  burden  of 
approximately  13,500  hours.  This 
public  reporting  burden  is  imposed  on 
persons  that  have  a  need  to  deviate  from 
the  provisions  of  the  Federal  Aviation 
Regulations  (FAR)  that  govern  use  of 
airspace  with  the  United  States.  This 
request  also  describes  the  burden 
associated  with  authorizations  to  make 
parachute  jumps. 

3.  2120-0507.  Development  of  Major 
Repair  Data.  SFAR-36.  This  SPAR 
reUeves  qualifying  applicants  (aircraft 
maintenance,  commercial  aviation, 
aircraft  repair  stations,  air  carriers,  air 
taxi  and  commercial  operators)  of  the 
biu'den  of  obtaining  FAA  approval  of 
data  developed  by  them  for  major  repair 
on  a  case-by-case  basis  and  provides  for 
one-time  approvals.  The  estimated 
number  of  respondents  is  20.  The 
estimated  annual  burden  is  500  hours. 

4.  2120-0574,  Aviation  Safety 
Counselor  of  the  Year  Award.  There  is 
an  estimated  200  people  who  will 
nominate  a  person  to  be  considered  for 
the  Aviation  Safety  Counselor  of  the 
Year  Award.  The  estimated  total  annual 
burden  is  200  hours.  This  form  is  used 
to  nominate  private  citizens  for 
recognition  of  their  volunteer  services  to 
the  FAA.  The  agency  will  use  the 
information  on  the  form  to  select  nine 
regional  winners  and  one  national 
winner.  The  respondents  are  private 
citizens  involved  in  aviation. 

Issued  in  Washington,  DC,  on  April  1, 
1999. 

Patricia  W.  Carter, 

Acting  Manager,  Standards  and  Information 
Division.  APF-100. 

[FR  Doc.  99-8646  Filed  4-6-99;  8:45  am] 

BILUNG  CODE  4910-13-H 


DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Use  the  Revenue  from 
a  Passenger  Facility  Charge  (PFC)  at 
MBS  International  Airport,  Saginaw, 
Michigan 

AGEriCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  MBS 
International  Airport  imder  the 


provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  7, 1999. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East,  8820 
Beck  Road,  Belleville,  MI  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Elizabeth 
Owen,  Airport  Manager  of  the  MBS 
International  Airport,  at  the  following 
address:  MBS  International  Airport 
Commission,  P.O.  Box  P,  8500  Garfield 
Road,  Freeland,  MI  48623. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  MBS 
International  Airport  Commission  under 
section  158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jon  Gilbert,  Program  Manager,  Federal 
Aviation  Administration,  Detroit 
Airports  District  Office,  Willow  Run 
Airport,  East,  8820  Beck  Road, 
Belleville,  MI  48111  (734-487-7281). 
The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  MBS 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public)  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  March  2,  1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  fitjm  a  PFC 
submitted  by  MBS  International  Airport 
Commission  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
Part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  June  11, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  99-03-C-OO- 
MBS. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1,  2000. 

Proposed  charge  expiration  date: 
August  31,  2005. 

Total  estimated  PFC  revenue: 
$4,234,048,000. 


Brief  description  of  proposed  projects: 
(1)  Acquire  SRE  plow  wilji  sand 
spreader,  (2)  Improve  airport  drainage 
(Phase  I),  (3)  Primary  power/telephone 
rehabilitation,  (4)  PFC  preparation 
reimbursement,  (5)  Y2K  compliance 
testing,  (6)  Master  Plan  update,  (7) 
Improve  airport  drainage  (Phase  II),  (8) 
Rehabilitate  SRE  ARFF  access  road,  (9) 
Acquire  SRE  plow  with  dump  box,  (10) 
Rehabilitate  entrance  drive,  (11) 
Rehabilitate  service  drive,  (12) 
Perimeter  fencing,  (13)  Rehabilitate 
Taxiway  "C"  and  connectors,  (14) 
Rehabilitate  Runway  5/23,  (15) 
Rehabilitate  Runway  14/32,  (16) 
Rehabilitate  Taxiway  "A",  (17)  Acquire 
SRE  Snowblower  Unit  41,  and  (18) 
Acqufre  SRE  Snowblower  Unit  20.  Class 
or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135,  Air 
Taxi/Commercial  Operators  filing  FAA 
Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
application  in  person  at  the  MBS 
International  Airport  Commission. 

Issued  in  Des  Flaines,  Illinois,  on  March 
31, 1999. 

Philip  M.  Smithmeyer, 

Acting  Manager,  Planning/Programming 

Branch,  Airports  Division,  Great  Lakes 

Region. 

[FR  Doc.  99-8645  Filed  4-6-99;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-33  (Sub-No.  134X)] 

Union  Pacific  Railroad  Company- 
Abandonment  and  Discontinuance  of 
Traclcage  Rights  Exemption — in  Los 
Angeles  County,  CA 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  and  Trackage  Rights  to  abandon 
a  1 .44-mile  line  of  railroad  on  the 
Lincoln  Park  Drill  (the  Line)  from 
milepost  486.30  near  State  Street  to  the 
end  of  the  line  at  milepost  487.74  near 
Lincoln  Park,  and  for  discontinuance  of 
overhead  trackage  rights  over  a  0.8-mile 
line  of  the  Southern  California  Regional 
Rail  Authority's  (SCRRA  Track)  San 
Gabriel  Subdivision  bom  milepost 
485.30  to  milepost  486.10  near  State 
Street,  in  Los  Angeles  County,  CA.  The 
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line  traverses  United  States  Postal 
Service  Zip  Codes  90032  and  90033.' 

UP  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  Line  for  at 
least  2  years;  (2)  there  has  been  no 
overhead  traffic  on  the  SCRRA  track 
during  the  past  2  years  and  any 
overhead  traffic  could  be  rerouted  over 
other  lines;  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  state  or  local  government  entity 
acting  on  behalf  of  such  iiser)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Sur&ce 
Transportation  Board  (Board)  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the- 2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  and  discontinuance  shall 
be  protected  imder  Oregon  Short  Line  R. 
Co. —  Abandonment — Goshen,  360 
I.C.C.  91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OF A)  has  been 
received,  this  exemption  will  be 
effective  on  May  7, 1999,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,^  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),3  and  trail  use/rail  banking 
requests  imder  49  CFR  1152.29  must  be 
filed  by  April  19, 1999.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  April  27, 1999,  with:  Smface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Stiwet,  NW,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  bie  sent  to  applicant's 
representative:  Joseph  D.  Anthofer, 


'  up  states  that  the  SCRRA  Track  will  continue 
to  be  operated  by  SCRRA. 

^  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  beforv  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines,  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  $1000.  See  49  CFR  1002.2(f)(25). 


General  Attorney,  Union  Pacific 
Railroad  Company,  1416  Dodge  Street, 
Room  830,  Omaha,  NE  68179. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

UP  has  filed  an  environmental  report 
which  addresses  the  effects,  if  any,  of 
the  abandonment  and  discontinuances 
on  the  environment  and  historic 
resources.  The  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by  April 
12, 1999.  Interested  persons  may  obtain 
a  copy  of  the  EA  by  writing  to  SEA 
(Room  500,  Surface  Transportation 
Board,  Washington,  DC  20423)  or  by 
calling  SEA,  at  (202)  565-1545. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  widiin  15  days  after  the  EA 
becomes  available  to  the  pubfic. 

Environmental,  historic  preservation, 
pubUc  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  UP  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  its  line,  ff 
consummation  has  not  been  effected  by 
UP's  filing  of  a  notice  of  consimimation 
by  April  7,  2000,  and  there  are  no  legal 
or  regulatory  barriers  to  consiunmation, 
the  authority  to  abandon  will 
automatically  expire. 

Board  decisions  and  notices  are 
available  on  oiu  website  at 
"WWW.STB.D0T.GOV." 

Decided:  March  31, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  99-632(5  Filed  4-«-99;  8:45  am) 

SajJNG  CODE  491 S-OO-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[H-2ft-96] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  hitemal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportxmity  to  comment  on  proposed 


and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  FI-28-96  (TD 
8801),  Arbitrage  Restrictions  on  Tax- 
Exempt  Bonds  (§  1.148-5). 
DATES:  Written  comments  should  be 
received  on  or  before  June  7, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Arbitrage  Restrictions  on  Tax- 
Exempt  Bonds. 

OKtB  Number:  1545-1490. 

Regulation  Project  Number:  FI-28-96. 

Abstract:  This  regulation  provides 
guidance  concerning  the  arbitrage 
restrictions  applicable  to  tax-exempt 
bonds  issued  by  state  and  local 
governments  and  contains  rules 
regarding  the  use  of  proceeds  of  state 
and  local  bonds  to  acquire  higher 
yielding  investments.  The  regulation 
provides  safe  harbors  for  establishing 
the  fair  market  value  of  all  investments 
purchased  for  yield  restricted 
defeasance  escrows.  Further,  the 
regtilation  requires  that  issuers  must 
retain  certain  records  and  information 
with  the  bond  documents.  The 
recordkeeping  requirements  are 
necessary  for  the  IRS  to  determine  that 
an  issuer  of  tax-exempt  bonds  has  not 
paid  more  than  fair  market  value  for 
nonpurpose  investments  tmder  section 
148  of  the  Internal  Revenue  Code. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  State,  local,  or  tribal 
governments,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
1,400. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1,425. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
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unless  the  collection  of  infonnation 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  reqiiest  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  1,  1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  99-8639  Filed  4-6-99;  8:45  am] 

BILLING  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  2555 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)KCurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
2555,  Foreign  Earned  Income. 
DATES:  Written  comments  should  be 
received  on  or  before  June  7, 1999  to  be 
assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
room  5577, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Foreign  Earned  Income.         , 

OMB  Number:  1545-00^7. 

Form  Number:  2555. 

Abstract:  Form  2555  is  filed  by  U.S. 
citizens  and  resident  aliens  who  qualify 
for  the  foreign  earned  income  exclusion 
and/ or  the  foreign  housing  exclusion  or 
deduction.  This  information  is  used  by 
the  IRS  to  determine  if  a  taxpayer 
qualifies  for  the  exclusion(s)  or 
deduction. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
181,626. 

Estimated  Time  Per  Respondent:  3 
hrs.,  53  min. 

Estimated  Total  Annual  Burden 
Hours:  704,709. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 


information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  31, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-8640  Filed  4-6-99;  8:45  am) 

BILUNG  CODE  4S30-01-U 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  881 4 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu-den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8814,  Parents'  Election  To  Report 
Child's  Interest  and  Dividends. 
DATES:  Written  comments  should  be 
received  on  or  before  June  7, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
Room  5577, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Parents'  Election  To  Report 
Child's  Interest  and  Dividends. 

OMB  Number:  1545-1128. 

Form  Number:  8814. 

Abstract:  Form  8814  is  used  by 
parents  who  elect  to  report  the  interest 
and  dividend  income  of  their  child 
under  age  14  on  their  own  tax  return.  If 
this  election  is  made,  the  child  is  not 
required  to  file  a  return. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8814  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 
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Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,100,000. 

Estimated  Time  Per  Respondent:  53 
min. 

Estimated  Total  Annual  Burden 
Hours:  979,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Ckjmments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  pmtJiase  of  services 
to  provide  information. 

Approved:  Maicii  31 .  1999. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-8641  Filed  4-6-99;  8:45  am) 
BHXmG  CODE  4S30-<n-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  6251 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments.  

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 


to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
6251,  Alternative  Minimum  Tax — 
Individuals. 

DATES:  Written  comments  should  be 
received  on  or  before  June  7, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
Room  5577, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPt^MENTARY  INFORMATION: 

Title:  Alternative  Minimum  Tax — 
Individuals. 
OMB  Number:  1 545-0227. 
Form  Number:  6251. 
Abstract:  Form  6251  is  used  by 
individuals  with  adjustments,  tax 
preference  items,  taxable  income  above 
certain  exemption  amounts,  or  certain 
credits  to  compute  the  alternative 
minimum  tax,  which  is  added  to  regular 
tax.  The  information  on  Form  6251  is 
used  by  the  IRS  to  verify  that  the 
taxpayer  correctly  figiued  the  tax. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  6251  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
414,106. 

Estimated  Time  Per  Respondent:  6 
hrs.,  16  min. 

Estimated  Total  Annual  Burden 
Hours:  2,596,445. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
■    revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimi7.fi  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  31, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-8642  Filed  4-6-99;  8:45  amj 
BUJJNQ  C006  4«0-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8801 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasvuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8801,  Credit  For  Prior  Year  Minimum 
Tax — Individuals,  Estates  and  Trusts. 
DATES:  Written  comments  should  be 
received  on  or  before  June  7, 1999  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
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622-6665,  Internal  Revenue  Service, 
Room  5577,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Credit  For  Prior  Year  Minimiun 
Tax — Individuals,  Estates  and  Trusts. 

OMB  Number:  1545-1073. 

Form  Number:  8801. 

Abstract:  Form  8801  is  used  by 
individuals,  estates,  and  trusts  to 
compute  the  minimum  tax  credit,  if  any, 
available  from  a  tax  year  beginning  after 
1986  to  be  used  in  the  current  year  or 
to  be  carried  forward  for  use  in  a  future 
year. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8801  at  this  time. 

Type  of  Review:  Extension  of  a 
auxently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
38,744. 

Estimated  Time  Per  Respondent:  5  hr., 
52  min. 

Estimated  Total  Annual  Burden 
Hours:  227,427. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  31, 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[PR  Doc.  99-8643  Filed  4-6-99;  8:45  am] 

BILLING  CODE  4830-01-U 


UNITED  STATES  INFORMATION 
AGENCY 

CuKurally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"Dresden  in  the  Ages  of  Splendor  and 
Enlightenment:  18th  Century  Painting 
from  the  Old  Masters  Picture  Gallery" 

AGENCY:  United  States  Information 
Agency. 


ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  jn  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29,  1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit  "Dresden  in  the 
Ages  of  Splendor  and  Enlightenment: 
18th  Century  Painting  from  the  Old 
Masters  Pictiue  Gallery,"  imported  from 
abroad  for  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  listed  exhibit  objects  at  the 
Columbus  Museum  of  Art,  Columbus, 
OH,  from  on  or  about  April  23, 1999,  to 
on  or  about  October  24, 1999,  is  in  the 
national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  list  of  exhibit  objects  or  for 
further  information,  contact  Paul 
Manning,  Assistant  General  Counsel, 
Office  of  the  General  Counsel,  United 
States  Information  Agency,  at  202/619- 
5997,  or  USIA,  301  4th  Street,  SW, 
Room  700,  Washington,  D.C.  20547- 
0001. 

Dated:  April  2, 1999. 
Lesjin, 

General  Counsel. 
[FR  Doc.  99-8608  Filed  4-6-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

49  CFR  Part  611 
[Docket  No.  FTA-99-5474] 
RIN  2132-AA63 

IMajor  Capital  Investment  Projects 

agency:  Federal  Transit  Administration 

(FTA),DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21) 
requires  the  Federal  Transit 
Administration  (FTA)  to  issue 
regulations  on  the  manner  in  which 
candidate  projects  for  capital 
investment  grants  and  loans  for  new 
fixed  guide  way  systems  and  extensions 
to  existing  systems  ("new  starts")  will 
be  evaluated  and  rated.  This  Notice  of 
Proposed  Rulemaking  (NPRM)  describes 
the  procedures  that  FTA  proposes  to  use 
in  the  project  evaluation  and  rating 
process.  When  finalized,  this  rule  will 
enable  FTA  and  Congress  to  identify 
those  new  starts  projects  that  should  be 
funded,  in  part,  by  the  Federal 
govenmient. 

DATES:  Comments  on  this  proposed  rule 
must  be  submitted  by  July  6, 1999.  Late- 
filed  comments  will  be  considered  to 
the  extent  practicable. 
ADDRESSES:  Written  conmients  must 
refer  to  the  docket  number  appearing 
above  and  must  be  submitted  to  the 
United  States  Department  of 
Transportation,  Central  Dockets  Office, 
PL-401,  400  Seventh  Street  SW, 
Washington,  DC  20590.  All  comments 
received  will  be  available  for  inspection 
at  the  above  address  from  10:00  a.m.  to 
5:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
the  agency  to  acknowledge  receipt  of 
their  comments  should  include  a 
stamped,  self-addressed  postcard  with 
their  comments. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues,  John  Day,  Office  of 
Policy  Development,  FTA,  (202)  366- 
4060.  For  legal  issues,  Scott  A.  Biehl, 
Assistant  Chief  Counsel,  FTA,  (202) 
366-4063. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Electronic  access  to  this  and  other 
documents  is  available  through  FTA's 
home  page  on  the  World  Wide  Web,  at 
http://www.fta.dot.gov. 

Internet  users  can  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  via  the  Docket 
Management  System  (DMS)  on  the  DOT 


home  page,  at  http://dms.dot.gov.  The 
DMS  is  available  24  hours  each  day,  365 
days  each  year.  Please  follow  the 
instructions  online  for  more  information 
and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  commimications  software  from 
the  Government  Printing  Office's  (GPO) 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page, 
at  http://www.nara.gov/fedreg,  and  the 
GPO  database,  at  http:// 
www.access.gpo.gov/nara. 
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I.  Background 

The  Federal  Transit  Administration 
(FTA)  is  issuing  this  NPRM  to  carry  out 
the  requirements  of  Section  3009(e)(5) 
of  TEA-21.  The  proposed  regulation 
defines  the  process  FTA  will  use  to. 
evaluate  candidate  new  starts  imder  49 
use  5309. 

These  procedures  will  replace  those 
in  force  since  the  December  19, 1996 
Federal  Register  Notice  [61  FR  67093- 
106],  and  the  November  12, 1997 
amendments  to  this  Notice  (62  FR 
60756-58],  which  described  the 
measures  then  used  by  FTA  to  evaluate 
candidate  projects  for  discretionary  new 
starts  funding  under  the  statutory 
criteria  at  that  time. 

This  rule,  together  with  the  FTA/ 
Federal  Highway  Administration 
(FHWA)  planning  and  environment^ 
regulations  at  23  CFR  Parts  450  and  771, 
will  flesh  out  the  requirements  of  49 
U.S.C.  5309(e).  The  statute  now  requires 
candidate  projects  to  be  "(A)  based  on 
the  results  of  an  alternatives  analysis 


and  preliminary  engineering,  (B) 
justified  based  on  a  comprehensive 
review  of  its  mobility  improvements, 
enviromnental  benefits,  cost 
effectiveness,  and  operating  efficiencies, 
and  (C)  supported  by  an  acceptable 
degree  of  local  financial  commitment, 
including  evidence  of  stable  and 
dependable  financing  sources  to 
construct,  maintain,  and  operate  the 
system  or  extension."  This  rule  sets 
forth  the  approach  FTA  proposes  to  use 
to  evaluate  candidate  projects  in  terms 
of  their  justification  and  local  financial 
commitment.  Consistent  with  49  U.S.C. 
5309(e)(6),  as  amended  by  Section 
3009(e)  of  TEA-21,  these  procedures 
will  be  used  to  approve  candidate 
projects  for  entry  into  preliminary 
engineering  and  final  design.  These 
procedures  will  also  be  used  to  evaluate 
projects  in  order  to  make 
reconmiendations  for  funding  in  the 
annual  report  to  Congress  required  by 
49  U.S.C.  5309(o)(l). 

n.  History 

Since  the  early  1970's,  the  Federal 
government  has  provided  a  large  share 
of  the  Nation's  capital  investment  in 
urban  mass  transportation,  partictUarly 
for  "new  starts"  (major  new  fixed 
guideway  transit  systems  or  extensions 
to  existing  fixed  guideway  systems).  By 
the  mid-1970's,  because  of  the 
magnitude  of  the  New  Start 
commitments  being  proposed,  the 
Department  found  it  useful  to  publish  a 
statement  of  Federal  policy  to  ensure 
that  the  available  resources  would  be 
used  in  the  most  prudent  and  effective 
manner. 

A.  The  First  Policy  Statement  (1976) 

The  first  policy  statement  was  issued 
in  1976  [41  FR  41512-14  (9/22/76)].  It 
introduced  a  process-oriented  approach 
with  the  requirement  that  New  Start 
projects  be  subjected  to  an  analysis  of 
alternatives,  including  a  Transportation 
System  Management  (TSM)  alternative 
that  used  no-capital  and  low-capital 
measures  to  make  the  best  use  of  the 
existing  transportation  system.  The 
Statement  also  required  projects  to  be 
"cost-effective." 

B.  Policy  on  Rail  Transit  (1978) 

The  original  policy  was  supplemented 
in  1978  by  a  "Policy  on  Rail  Transit" 
[43  FR  9428-30  (3/7/78)].  This 
Statement  reiterated  the  requirement  for 
Alternatives  Analysis,  established 
requirements  for  local  financial 
commitments  to  the  project,  established 
the  concept  of  a  contract  providing  for 
a  multi-year  commitment  of  Federal 
funds,  with  a  maximum  limit  of  Federal 
participation  (the  Full  Fimding  Grant 
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Agreement— FFGA),  and  required  that 
local  governments  undertake  supporting 
local  land  use  actions.  This  was 
supplemented  by  a  1980  policy 
statement  that  linked  the  Alternatives 
Analysis  requirement  to  the 
Enviroimiental  Impact  Statement 
development  process  [45  FR  71986-87 
(10/30/80)1. 

C.  Statement  of  Policy  on  Major  Urban 
Mass  Transportation  Capital 
Investments  (1984) 

These  principles  were  reiterated  and 
refined  in  a  May  18, 1984,  Statement  of 
Policy  on  Major  Urban  Mass 
Transportation  Capital  Investments  [49 
FR  21284-91].  The  major  feature  of  this 
Policy  Statement  was  the  introduction 
of  an  approach  for  making  comparisons 
between  competing  projects.  To  do  so, 
a  rating  system  was  established  imder 
which  projects  were  evaluated  in  terms 
of  a  cost  effectiveness  index  of  forecast 
incremental  cost  per  incremental  rider 
for  the  build  alternative,  compared  with 
the  TSM  alternative  as  the  base.  Further, 
index  threshold  values  were  established 
which  projects  had  to  pass  in  order  to 
be  considered  for  funding.  In  addition, 
the  criteria  to  be  used  to  judge  local 
financial  commitment  were  spelled  out. 

D.  Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987 
(STURAA) 

The  principles  of  the  1984  policy 
statement  were  later  incorporated  into 
law  with  enactment  by  Congress  of  the 
Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987 
(STURAA)  (Pub.  L.  100-17).  This  act 
established  in  law  a  set  of  criteria  which 
new  starts  projects  had  to  meet  in  order 
to  be  eUgible  for  Federal  discretionary 
grants.  Specifically,  projects  had  to  be 
"cost-effective"  and  "supported  by  an 
adequate  degree  of  local  financial 
commitment."  STURAA  also  added  a 
requirement  for  an  annual  report  to 
Congress  laying  out  the  Department's 
recommendations  for  discretionary 
funding  for  new  starts  for  the 
subsequent  fiscal  year. 

To  effectuate  the  requirements  set 
forth  in  STURAA,  on  April  25, 1969 
FTA  (then  the  Urban  Mass 
Transportation  Administration)  issued  a 
Notice  of  Proposed  Rulemaking  [54  FR 
17878-92].  This  Proposed  Rule  woidd 
have  codified  the  requirements  of  the 
1984  Policy  Statement  and  made  the 
"Cost  Per  New  Rider"  Index  and 
threshold  values  regulatory.  However, 
in  the  FY  1990  and  FY  1991 
Appropriations  Acts,  Congress  directed 
that  this  rulemaking  not  be  advanced 
[See  the  Department  of  Transportation 
and  Related  Agencies  Appropriations 


Act,  1990  (Pub.  L.  101-164)  and 
Department  of  Transportation  and 
ReUted  Agencies  Appropriations  Act, 
1991  (Pub.  L.  101-516)1.  Thus,  on 
February  3, 1993,  this  rulemaking  was 
withdrawn  [58  FR  6948]. 

E.  Intennodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA) 

The  Intennodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  made  substantial  changes  to  the 
legislative  basis  for  the  criteria  used  to 
evaluate  candidate  projects. 
Specifically,  the  original  requirement 
that  a  project  be  "cost-effective"  was 
expanded;  the  new  requirement 
specified  that  projects  be  "justified, 
based  on  a  comprehensive  review  of  its 
mobiUty  improvements,  environmental 
benefits,  cost-effectiveness,  and 
operating  efficiencies."  In  addition, 
certain  "considerations"  and 
"guidelines"  were  established  that  were 
to  be  taken  into  account  in  determining 
how  well  the  project  meets  the  criteria. 

F.  Executive  Order  12893  (1994) 

On  January  26, 1994,  the  President 
issued  Executive  Order  12893  [59  FR 
4233-5],  describing  the  principles 
which  Federal  agencies  are  to  apply  in 
determining  how  to  invest  in  all  forms 
of  infrastructure,  including 
transportation.  The  Order  requires  a 
systematic  analysis  of  the  costs  and 
benefits  of  proposed  investments,  and 
sets  out  the  parameters  for  such 
analysis.  It  calls  for  efficient 
management  of  infrastructure,  including 
a  focus  on  the  operation  and 
maintenance  of  facilities,  as  well  as  the 
use  of  pricing  to  manage  demand,  and 
calls  for  comparison  of  a  comprehensive 
set  of  options  and  consideration  of 
quantifiable  and  qualitative  measures  of 
benefits  for  all  programs. 

G.  Policy  Discussion  Paper  (1994) 

Thereafter,  in  September  1994,  FTA 
drciUated  a  "policy  discussion  paper" 
to  the  transit  industry  and  other 
stakeholders  for  comment.  This  paper 
detailed  various  approaches  for 
evaluating  proposed  projects  under  the 
ISTEA  criteria,  and  requested  comment 
on  nine  specific  issues.  Interest  was 
extensive,  and  a  period  of  pubUc 
comment,  further  analysis,  additional 
industry  input,  and  additional  analysis 
ensued. 

H.  The  1996  Statement  of  Policy 

On  December  19, 1996,  FTA  issued  a 
Notice  in  the  Federal  Register  that 
formally  adopted  the  ISTEA  project 
justification  criteria  [61  FR  67093-106). 
This  Notice  defined  the  criteria, 
established  the  process,  and  described 


the  measures  that  woidd  be  used  to 
evaluate  candidate  projects  for 
discretionary  new  starts  funding.  This 
Notice  also  established  a  miUtiple- 
measuire  method  of  project  evaluation, 
in  a  manner  consistent  with  Executive 
Order  12893. 

This  Statement  of  Policy  was 
amended  on  November  12, 1997,  to 
incorporate  Departmental  guidance 
establishing  a  Department-wide 
standard  for  valiiing  travel  time,  and 
make  other  technical  corrections  [62  FR 
60756-58]. 

m.  Transportation  Equity  Act  for  the 
2l8t  Century  (TEA-Zl) 

On  June  9, 1998,  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21)  (Pub.  L.  105-178)  was  enacted. 
TEA-21  leaves  much  of  past  law  and 
policy  regarding  new  starts  intact, 
including  the  basic  project  justification 
criteria  and  the  multiple-measure 
method  of  project  evaluation.  However, 
a  niunber  of  significant  changes  were 
introduced. 

A.  Significant  Changes 

•  Integration  of  the  Major  Investment 
Study  (MIS)  requirement  into  the  FTA/ 
FHWA  planning  and  environmental 
regulations  (23  CFR  Part  450  and  23 
CFR  Part  771),  elimination  of  the  MIS  as 
a  separate  requirement  (see  Section 
1308  of  TEA-21),  and  required 
streamlining  of  the  environmental 
process  (see  Section  1309  of  TEA-21): 

•  The  requirement  for  FTA  to 
establish  overall  project  ratings  of 
"highly  recommended," 
"recommended,"  or  "not 
recommended;" 

•  The  requirement  for  FTA  approval 
for  a  project  to  advance  to  the  final 
design  stage  of  the  project  development 

process;  and 

•  The  requirement  that  FTA  pubUsh 

regulations  on  the  manner  in  which 
proposed  projects  will  be  evaluated  and 
rated  (the  purpose  of  this  rule). 

B.  Other  Changes 

•  Several  additional  statutory 
"considerations"  have  been  added  to 
the  project  evaluation  process, 
including  the  cost  of  sprawl, 
infrastructure  cost  savings  due  to 
compact  land  use,  population  density 
and  current  transit  ridership  in  a 
corridor,  and  the  technical  capacity  of 
the  grantee  to  imdertake  the  project. 

•  TEA-21  expressly  prohibits  FTA 
from  considering  the  dollar  value  of 
mobility  improvements  (see  Section 
3010). 

•  The  ISTEA  exemptions  from  the 
FTA  statutory  project  evaluation 
process,  for  proposed  projects  that 
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require  less  than  one-third  of  the  project 
funding  from  49  U.S.C.  5309  or  are  part 
of  a  State  Improvement  Plan  for  air 
quality,  were  eliminated.  The 
exemption  remains  for  projects 
requiring  less  than  $25  million  in  49 
U.S.C.  5309  fundine. 

•  For  evaluating  local  financial 
commitment,  the  consideration  for  local 
funding  beyond  the  required  non- 
Federal  share  has  been  incorporated 
into  statute. 

•  A  second  annual  report  to  Congress, 
in  addition  to  the  existing  Report  on 
Funding  Levels  and  Allocations  of 
Funds,  is  now  required.  This  new 
"Supplemental  New  Starts  Report,"  due 
each  August,  will  include  updated 
ratings  for  projects  that  have  completed 
the  alternatives  analysis  and 
preliminary  engineering  stages  of 
development  since  the  date  of  the  last 
Report  on  Funding  Levels  and 
Allocations  of  Funds. 

IV.  Government  Performance  and 
Results  Act  of  1993 

The  Government  Performance  and 
Results  Act  (GPRA)  was  enacted  in  1993 
to  provide  for  the  establishment  of 
strategic  planning  and  performance 
measurement  in  the  Federal 
Government.  It  is  primarily  intended  to 
improve  Federal  program  effectiveness 
and  public  accountability  by  promoting 
a  new  focus  on  results,  service  quality, 
and  customer  satisfaction. 

In  recognition  of  the  GPRA's  results- 
oriented  focus,  FTA  intends  to  develop 
performance  measures  to  evaluate  our 
administration  of  the  new  starts 
program,  and  to  measure  the 
performance  of  Federal  new  starts 
investments.  Both  of  these  measures 
would  be  incorporated  into  FTA's 
management  of  new  starts  projects. 

To  evaluate  FTA's  own  performance 
in  the  administration  of  the  new  starts 
program,  we  plan  to  develop  indicators 
to  measure  the  progress  and  cost  of 
projects  at  the  time  they  open  for 
revenue  service  against  the  schedule 
and  cost  estimated  in  the  FFGA 
(accounting  for  the  fact  that  the  actual 
project  funding  stream  is  dependent  on 
Congressional  appropriations).  FTA 
invites  comment  on  what  indicators 
may  be  appropriate  for  this  evaluation. 

FTA  is  also  interested  in  measuring 
the  actual  benefits  of  new  starts  once 
they  have  opened  for  revenue  service. 
Toward  that  end,  we  plan  to  incorporate 
a  "follow-up"  mechanism  into  the  new 
starts  project  development  process  to 
monitor  the  actual  performance  of  a  new 
starts  project  after  it  opens  for  revenue 
service.  Measures  should  address  the 
full  range  of  benefits  of  new  starts 
investments,  such  as  those  embodied  in 


the  statutory  project  justification 
criteria,  while  not  imposing  a  large 
reporting  burden  on  project  sponsors. 
FTA  invites  comment  on  appropriate 
measures  and  timeframes  for  evaluation. 

V.  Outreach 

The  development  of  this  proposed 
rule  began  with  a  series  of  outreach 
sessions  conducted  during  the  months 
of  September  and  October  1998.  Three 
workshops  were  held  around  the 
country:  one  in  Portland,  Oregon,  in 
conjunction  with  the  RailVolution 
Conference  on.September  14;  one  in 
Washington,  £)C  on  September  25;  and 
one  in  New  York  City,  in  conjunction 
with  the  Annual  Meeting  of  the 
American  Public  Transit  Association 
(APTA)  on  October  8. 

The  purpose  of  these  outreach 
sessions  was  to  describe  the  changes 
made  by  TEA-21  to  the  new  starts 
program,  discuss  how  we  plan  to 
implement  them,  and  solicit  general 
comment  on  FTA's  policies  and 
procedures  in  managing  the  new  starts 
program. 

Tne  comments  received  during  this 
outreach  process  were  generally 
supportive  of  our  proposed  approach  to 
this  rule,  including  the  retention  of  the 
basic  principles  of  the  1996  Statement 
of  Policy. 

VI.  Today's  Proposed  Rule 

This  nde  defines  the  process  FTA 
proposes  to  use  to  make  the  statutory 
evaluation  of  project  justification  under 
49  U.S.C.  5309(e)  (l}-(4),  and  to  approve 
entry  into  the  preliminary  engineering 
and  final  design  stages  of  project 
development  as  required  by  49  U.S.C. 
5309(e)(6),  for  new  starts  projects 
proposed  for  funding  imder  49  U.S.C. 
5309. 

To  a  large  degree,  this  proposed  rule 
builds  upon  the  December  19, 1996 
Notice  (as  amended).  The  project 
justification  criteria  and  the  evaluation 
measures  are  largely  unchanged  by 
TEA-21.  However,  there  are  a  number 
of  important  changes  to  the  new  starts 
program  that  are  reflected  in  this  rule. 
Major  elements  of  the  proposed  rule  are 
discussed  below. 

Major  Elements  of  This  Proposed  Rule 

•  Establishment  of  overall  project 
ratings  of  "highly  recommended," 
"recommended,"  or  "not 
recommended"  to  determine  the 
eligibility  of  proposed  projects  for 
funding. 

•  Requirement  for  FTA  approval 
before  a  proposed  project  can  advance 
into  preliminary  engineering  or  final 
design,  based  on  the  evaluation  and 
rating  of  the  project. 


•  Incorporation  of  additional  factors 
for  consideration  in  FTA  project 
evaluations,  including  reductions  in 
infrastructure  cost  achieved  through 
compact  land  use  development,  the  cost 
of  urban  sprawl,  popidation  density, 
current  transit  ridership  in  the  corridor, 
and  the  technical  capacity  of  the  grant 
recipient  to  construct  the  proposed 
project. 

•  Elimination  of  the  exemption  from 
the  49  U.S.C.  5309(e)  project  evaluation 
process  for  proposed  projects  with  a 
Federal  share  of  less  Uian  one-third,  or 
that  are  part  of  State  Implementation 
Plans  for  air  quality. 

Vn.  Section-by-Section  Analysis 

A.  Section  611.1:  Purpose  and  Contents 

This  section  states  that  this  rule  is 
issued  to  meet  the  statutory  requirement 
of  Tide  49,  United  States  Code,  Section 
5309(e)(5). 

This  rule  establishes  the  methodology 
by  which  FTA  will  evaluate  proposed 
new  starts  projects  as  required  by  49 
U.S.C.  5309(e).  The  data  collected  as 
part  of  the  planning  and  project 
development  processes  and  related 
regulations,  conducted  imder  23  CFR 
450  and  23  CFR  771,  will  provide  the 
basis  for  this  evaluation.  Applicants 
must  follow  these  rules  to  be  considered 
eligible  for  capital  investment  grants 
and  loans  for  new  fixed  guideway 
systems  or  extensions  ("new  starts"). 

The  results  of  this  evaluation  will  be 
used  by  FTA  to  make  the  findings 
required  by  statute  for  proposed  projects 
to  advance  into  the  preliminary 
engineering  and  final  design  stages  of 
project  development,  and  to  develop 
funding  recommendations  for  the 
President's  annual  budget  request.  They 
will  also  be  used  to  determine  which 
projects  are  eligible  for  funding 
commitments  under  Full  Funding  Grant 
Agreements. 

The  information  collected  and  ratings 
developed  under  this  rule  will  form  the 
basis  for  the  annual  Report  on  Funding 
Levels  and  Allocations  of  Fimds,  as 
required  under  49  U.S.C.  5309(q)(1),  and 
the  "Supplemental  New  Starts  Report," 
as  required  by  49  U.S.C.  5309(o)(2).  To 
ensure  timely  publication  of  these 
reports,  this  nde  establishes  cutoff  dates 
for  submission  of  project-specific 
information  to  be  included  in  these 
reports. 

B.  Section  611.3:  Applicability 

This  section  states  that  this  rule 
applies  only  to  the  evaluation  of 
projects  seeking  Federal  capital 
investment  funds  for  new  transit  fixed 
guideway  and  extension  projects  ("new 
starts")  under  49  U.S.C.  5309. 
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It  also  states  that  proposed  projects 
are  exempt  from  evaluation  irnder  this 
rule  if  the  total  amount  of  funding  under 
49  U.S.C.  5309  is  less  than  $25,000,000, 
or  if  they  are  specifically  exempt  by 
statute.  Such  projects  must  still  meet  the 
requirements  under  23  CFR  450  and  23 
CFR  771,  and  the  project  development 
process  described  in  this  rule.  Further, 
FTA  must  still  have  a  basis  to  approve 
entry  into  preliminary  engineering  and 
final  design,  and  make  decisions 
regarding  funding  commitments — even 
for  exempt  projects.  Sponsors  of 
proposed  projects  that  they  believe  to  be 
exempt  are  therefore  strongly  luged  to 
submit  project  evaluation  information  to 
FTA. 

Finally,  this  section  notes  that 
projects  for  which  a  Federal  funding 
commitment  (FFGA)  has  been  issued  are 
not  subject  to  reevaluation  under  this 
rule. 

C.  Section  611.5:  Definitions 

This  section  defines  key  terms  used  in 
this  Part. 

D.  Section  611.7:  Relation  to  Planning 
and  Project  Development  Processes 

New  start  projects,  like  all 
transportation  investments  in 
metropolitan  areas,  must  emerge  from  a 
regional  multimodal  transportation 
planning  process  in  order  to  be  eligible 
for  Federal  funding.  In  addition,  49 
U.S.C.  5309(e)(1)  specifies  that 
discretionary  grants  or  loans  for  new 
starts  may  only  be  approved  if  a 
proposed  project  is  based  on  the  resxUts 
of  alternatives  analysis  and  preliminary 
engineering,  and  that  certain  project 
justification  and  financial  criteria  have 
been  met.  To  be  eligible  for  FTA  capital 
investment  funds  for  a  new  start  project, 
the  proposed  project  must  emerge  from 
the  metropolitan  and/or  Statewide 
planning  process.  Local  officials  must 
perform  a  corridor-level  analysis  of 
mode  and  alignment  alternatives.  This 
alternatives  analysis  will  provide 
information  on  the  benefits,  costs,  and 
impacts  of  alternative  strategies,  leading 
to  the  selection  of  a  locally-preferred 
solution  to  the  community's  mobility 
needs.  The  FTA/FHWA  planning  and 
environmental  regulations  (23  CFR  Parts 
450  and  771),  which  required  a  Major 
Investment  Study  (MIS)  that  fulfilled 
the  requirement  for  alternatives 
analysis,  are  being  revised  in 
accordance  with  TEA-21. 

The  approach  taken  in  this  regulation 
envisions  alternatives  analysis  as  a  key 
planning  tool,  supplemented  by 
subsequent  project  development 
analyses,  for  determining  appropriate 
solutions  to  transportation  issues.  As 
FTA  and  FHWA  approach  modification 


of  their  joint  planning  and 
environmental  regulations,  this  rule 
may  have  implications  for  that  effort 
and  vice  versa.  FTA  is  particularly 
interested  in  comments  about  the 
relationship  between  the  alternatives 
analysis  requirement  and  its 
relationship  to  the  planning  and  project 
development  processes.  The  agency  also 
welcomes  comments  regarding 
appropriate  strategies  for  considering 
management  and  operation  strategies, 
including  the  TSM  and  no  build 
options,  in  the  context  of  planning  and 
project  development. 

Federal  financial  support  for  the 
planning  process  is  derived  from  a 
number  of  sources,  including  the 
Metropolitan  Planning  Program  imder 
49  U.S.C.  5303,  the  State  National 
Planning  and  Research  Program  under 
49  U.S.C.  5313,  and  planning  programs 
administered  by  the  Federal  Highway 
Administration.  FTA  Urbanized  Area 
Formula  funds  under  49  U.S.C.  5307 
and  flexible  funds  under  the  Sur&ce 
Transportation  Program  (STP)  and  the 
Congestion  Mitigation  and  Air  Quality 
(CMAQ)  Program  may  also  be  used  to 
support  certain  planning  activities. 
Given  the  significant  demands  placed 
on  the  new  start  program,  FTA  does  not 
support  the  use  of  49  U.S.C.  5309  funds 
for  initial  planning  activities.  Moreover, 
as  amended  by  TEA-21, 49  U.S.C. 
5309{m)(2)  limits  the  amount  of  new 
starts  funding  that  can  be  used  for 
purposes  other  than  final  design  and 
construction  to  not  more  than  8  percent 
of  funds  appropriated.  In  evaluating  the 
local  financial  commitment  to  a 
proposed  project,  FTA  will  therefore 
consider  the  degree  to  which  initial 
plaiming  activities  are  conducted 
without  funding  from  section  5309. 

When  the  sponsoring  agency  for  a 
new  start  project  desires  to  initiate  the 
preliminary  engineering  phase  of  project 
development,  it  must  submit  a  request 
to  the  FTA  regional  office.  The  request 
must  provide  information  on  the 
metropolitan  and/or  Statewide  plan  that 
identifies  the  project,  including  the 
adoption  of  the  project  into  the 
metit}politan  transportation  plan  and 
the  programming  of  the  preliminary 
engineering  study  in  the  TIP.  The 
request  must  also  address  the  project 
justification  and  local  financial 
commitment  criteria  outlined  below. 
(This  information  is  normally  developed 
as  part  of  an  alternatives  analysis.)  FTA 
will  then  evaluate  the  proposed  project 
as  required  by  49  U.S.C.  5309(e)(6)  and 
determine  whether  or  not  to  advance  the 
project  into  preliminary  engineering. 
FTA  approval  to  initiate  preliminary 
engineering  is  not  a  commitment  to 
fund  final  design  or  construction. 


Where  the  sponsoring  agency  believes 
that  a  proposed  project  is  exempt  from 
evaluation  imder  this  rule,  submission 
of  project  justification  and  financial 
commitment  information  to  FTA  is  not 
required.  However,  without  such 
information  FTA  will  have  no  basis  for 
approving  an  exempt  project  for  entry 
into  preliminary  engineering  and  final 
design,  and  will  be  unable  to  make 
decisions  on  whether  to  recommend 
Federal  funding  commitments. 
Therefore,  sponsors  of  exempt  projects 
are  strongly  encouraged  to  submit 
information  on  project  justification  and 
financial  commitment. 

Diuing  the  preliminary  engineering 
phase,  local  project  sponsors  refine  the 
design  of  the  propos^,  taking  into 
consideration  all  reasonable  design 
alternatives.  The  process  results  in 
estimates  of  project  costs,  benefits  and 
impacts  in  whidi  there  is  a  higher 
degree  of  confidence.  In  addition,  NEPA 
requirements  are  completed  (for  new 
starts,  this  will  normally  entail  the 
completion  of  an  environmental  impact 
statement),  project  management 
concepts  are  finalized,  any  required 
funding  sources  are  put  in  place,  and 
safety  matters  are  addressed. 
Information  on  project  justification  and 
the  degree  of  local  financial 
commitment  will  be  continually 
updated  and  reported  as  appropriate.  As 
part  of  their  preliminary  engineering 
activities,  localities  are  encouraged  to 
consider  policies  and  actions  designed 
to  enhance  the  benefits  of  the  project 
and  its  financial  feasibility. 

Project  sponsors  should  ensure  that 
safety  considerations  are  weighed 
during  the  preliminary  engineering 
phase.  With  regard  to  rail  projects  that 
will  be  subjected  to  Federal  Railroad 
(FRA)  safety  jurisdiction,  FTA  will 
notify  FRA  of  pending  new  starts 
because  important  decisions  impacting 
rail  safety  should  be  made  early  in  the 
planning  and  grant  development 
process.  FRA  will  forward  any 
recommendations  it  has  to  FTA,  which 
will  forward  them  to  the  project 
sponsor. 

A  comprehensive  preliminary 
engineering  effort  should  address  the 
evaluation  criteria  described  in  this 
rule. 

Preliminary  engineering  is  typically 
financed  with  49  U.S.C.  5303  and  5307 
funds,  local  revenues,  and  flexible  funds 
under  the  STP  and  CMAQ  programs. 

Final  Design  is  the  last  phase  of 
project  development,  and  includes 
right-of-way  acquisition,  utility 
relocation,  and  the  preparation  of  final 
construction  plans  (including 
construction  management  plans), 
detailed  specifications,  construction 
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cost  estimates,  and  bid  documents.  The 
final  design  stage  cannot  be  initiated 
until  environmental  requirements  have 
been  satisfied,  as  evidenced  by  a  Record 
of  Decision  (ROD)  or  a  Finding  of  No 
Significant  Impact  (FONSI).  Consistent 
with  49  U.S.C.  5309(e)(6).  FTA  virill 
approve  entry  into  final  design  based  on 
the  results  of  the  project  evaluation 
process.  Final  design  is  typically 
eligible  for  49  U.S.C.  5309  new  start 
funds. 

E.  Section  611.9:  Project  Justification 
Criteria 

To  make  the  statutory  approvals 
required  for  a  project  to  enter 
preliminary  engineering  and  final 
design;  for  execution  of  an  FFGA;  and 
annual  project  funding 
recommendations,  FTA  will  evaluate 
information  developed  through  the 
planning  and  project  development 
processes.  The  method  used  to  make 
these  determinations  is  a  multiple 
measure  approach  in  which  the  merits 
of  candidate  projects  will  be  evaluated 
against  a  set  of  measures.  These 
measures  will  also  be  used  to  determine 
which  projects  to  recommend  for 
funding  in  the  report  required  by  49 
U.S.C.  5309(o)(l).  The  ratings  for  each 
measure  will  be  updated  throughout  the 
preliminary  engineering  and  final 
design  processes,  as  costs,  benefits  and 
impacts  are  more  precisely  defined.  As 
a  candidate  project  proceeds  through 
the  stages  of  the  project  development 
process,  a  greater  degree  of  certainty  is 
expected  with  respect  to  these 
measures.  Measures  have  been 
established  for  each  of  the  following 
criteria: 

1.  Mobility  improvements; 

2.  Enviroiunental  benefits; 

3.  Operating  efficiencies; 

4.  Cost  effectiveness; 

5.  Transit-supportive  existing  land 
use  policiesand  future  patterns;  and 

6.  Other  factors,  including: 

(a)  the  degree  to  which  the  policies 
and  programs  (local  transportation 
planning,  programming  and  parking 
policies,  etc.)  are  in  place  as  assumed  in 
the  forecasts; 

(b)  project  management  capability; 
and 

(c)  additional  factors  relevant  to  local 
and  national  priorities  and  relevant  to 
the  success  of  the  project. 

In  all  cases,  the  proposed  new  start 
will  be  evaluated  against  both  a  no- 
build  and  TSM  alternative.  For  each 
proposed  project,  FTA  will  assign  one  of 
five  descriptive  ratings  ("high," 
"mediiun-high,"  "medium,"  "low- 
medium,"  or  "low")  for  each  of  these 
six  criteria. 


The  measures  for  these  criteria  are 
described  in  Appendix  A  to  this 
proposed  rule.  FTA  may  amend  or 
modify  these  measures  in  response  to 
the  results  of  ongoing  research  into 
methods  for  evaluating  the  benefits  of 
transit  investments. 

"Transit-supportive  land  use  policies 
and  futiu-e  patterns"  is  not  listed  among 
the  project  justification  criteria 
contained  in  49  U.S.C.  5309(e)(1)(B).  but 
is  listed  as  one  of  the  "considerations" 
under  49  U.S.C.  5309(e)(3)  that  FTA 
must  take  into  account  when 
determining  a  proposed  project's 
"justification."  Consistent  with  past 
practice,  we  have  included  land  use 
among  the  project  justification  criteria 
for  a  number  of  reasons.  Transit- 
supportive  local  land  use  policies, 
which  target  development  aroimd  the 
Federally-assisted  project,  have  been  an 
important  indicator  of  future  project 
success.  Additionally,  TEA-21  added 
two  new  land-use-related  considerations 
to  the  project  evaluation  process:  the 
reduction  in  local  infrastructure  costs 
achieved  through  compact  land  use 
development  (49  U.S.C.  5309(e)(3)(B)), 
and  the  cost  of  suburban  sprawl  (49 
U.S.C.  5309(e)(3)(C)).  This  appears  to  be 
a  clear  intent  by  Congress  to  give 
additional  attention  to  this  issue.  In 
making  the  determination  of  project 
justification,  49  U.S.C.  5309(e)(3) 
requires  the  FTA  to  consider  a  variety 
of  factors,  as  follows: 

1.  The  direct  and  indirect  costs  of 
relevant  alternatives; 

2.  Factors  such  as  congestion  relief, 
improved  mobility,  air  pollution,  noise 
pollution,  energy  consumption,  and  all 
associated  ancillary  and  mitigation  costs 
necessary  to  carry  out  each  alternative 
analyzed  and  to  recognize  reductions  in 
local  infrastructure  costs  achieved 
through  compact  land  use  development; 

3.  Mass  transportation-supportive 
existing  land  use  policies  and  future 
patterns,  and  the  cost  of  suburban 
sprawl; 

4.  The  degree  to  which  the  project 
increases  the  mobility  of  the  mass 
transportation  dependent  population  or 
promotes  economic  development; 

5.  Population  density  and  current 
transit  ridership  in  the  corridor; 

6.  The  technical  capability  of  the 
grant  recipient  to  construct  the  project; 

7.  Differences  in  local  land, 
construction,  and  operating  costs;  and 

8.  Other  factors  that  the  Secretary 
determines  appropriate. 

This  represents  a  modest  expansion  of 
the  "considerations"  established  by 
ISTEA.  Specifically,  Section  3009(e)  of 
TEA-21  added  the  consideration  for  the 
cost  of  suburban  sprawl  noted  in  (3) 
above;  for  population  density  and 


ciirrent  transit  ridership  in  the  corridor 
in  (5)  above;  and  for  the  technical 
capacity  of  the  grantee  to  carry  out  the 
proposed  project  in  (6)  above.  The 
"considerations"  serve  to  illustrate  the 
project  justification  criteria,  providing 
further  detail  on  specific  information 
that  should  be  collected  and  how  the 
criteria  should  be  evaluated.  Much  of 
the  data  required  to  consider  these 
factors  is  already  developed  as  part  of 
the  existing  planning  and  project 
development  processes,  however,  as 
required  under  23  CFR  450  and  23  CFR 
771. 

When  evaluating  proposed  new  starts 
projects,  FTA  will  apply  these  criteria  to 
the  project  as  proposed  for  Federal 
funding  under  49  U.S.C.  5309.  This 
means  that  if  local  project  sponsors  are 
seeking  new  starts  funding  at  this  time 
for  a  segment  of  a  larger  planned  transit 
investment,  only  that  specific  segment 
will  be  evaluated. 

F.  Section  611.11:  Local  Financial 
Commitment 

Section  5309(e)(1)(C)  requires  that 
proposed  projects  also  be  supported  by 
an  acceptable  degree  of  local  financial 
commitment,  including  evidence  of 
stable  and  dependable  financing  sources 
to  construct,  maintain  and  operate  the 
system  or  extension.  This  proposed  nde 
retains  the  following  criteria  for 
evaluation  of  the  local  financial 
commitment  to  a  proposed  project: 

1.  The  proposed  share  of  totad  project 
costs  from  sources  other  than  Section 
5309,  including  Federal  formula  and 
flexible  funds,  the  local  match  required 
by  Federal  law,  any  additional  capital 
funding  ("overmatch"),  and  the  degree 
to  which  initial  planning  activities  have 
been  carried  out  without  relying  on 
funds  from  section  5309. 

2.  The  strength  of  the  proposed 
capital  financing  plan  (rated  "high," 
"medium-high,"  "mediiun,"  "low- 
mediiun,"  or  "low"). 

3.  The  ability  of  the  sponsoring 
agency  to  fund  operation  and 
maintenance  of  the  entire  system  as 
planned  once  the  guideway  project  is 
built.  Ratings  of  "high,"  "mediimi- 
high,"  "medimn,"  "low-mediimi,"  or 
"low"  will  be  used  to  describe  stability 
and  reliability  of  operating  revenue. 

The  measures  for  these  criteria  are 
carried  over  intact  from  those  used 
previously,  and  are  more  fully 
explained  in  Appendix  A.  The  only 
change  is  that  "overmatch"  was  added 
as  a  statutory  consideration  by  TEA-21. 

G.  Section  611.13:  Overall  Project 
Ratings 

Perhaps  the  most  significant  change  to 
this  process  brought  by  TEA  21  is  the 
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requirement  that  FTA  establish 
summary  recommendations  for  each 
project,  in  addition  to  the  ratings  for 
each  of  the  project  justification  criteria. 
Section  5309(e)(6)  requires  FTA  to 
"evaluate  and  rate  [each]  project  as 
'highly  recommended,'  'recommended,' 
or  'not  recommended,'"  based  on  the 
results  of  the  project  evaluation  process. 
It  also  requires  that  ratings  be  assigned 
to  each  of  the  individual  evaluation 
criteria. 

FTA  will  combine  the  ratings  for  each 
of  the  financial  rating  factors  and  project 
justification  criteria  into  overall 
"finance"  and  "justification"  ratings. 
These  ratings  will  then  be  combined 
into  the  single,  overall  project  ratings 
required  by  TEA-21.  For  a  proposed 
project  to  be  rated  as  "recommended," 
it  must  be  rated  at  least  "medium"  in 
terms  of  both  finance  and  justification. 
To  be  "highly  recommended."  a 
proposed  project  miist  be  rated  at  least 
"mediiun-high"  for  both  finance  and  at 
justification.  Proposed  projects  not  rated 
at  least  "medium"  in  both  finance  and 
justification  will  be  rated  as  "not 
recommended." 

These  ratings  will  be  used  both  to 
approve  entry  into  preliminary 
engineering  and  final  design,  and  to 
recommend  proposed  projects  for 
Federal  funding  commitments.  A 
proposed  project  must  receive  a  rating 
of  at  least  "recommended"  in  order  to 
be  approved  for  any  of  these  purposes. 

It  is  important  to  note  that  a  rating  of 
"recommended"  does  not  translate 
directly  into  &  funding  recommendation 
in  any  given  fiscal  year.  Rather,  the 
overall  project  ratings  are  intended  by 
this  proposed  rule  to  reflect  overall 
project  merit.  Proposed  projects  that  are 
rated  "recommended"  or  "highly 
recommended,"  and  have  been 
sufficiently  developed  for  consideration 
of  a  Federal  funding  commitment  (i.e., 
FFGA),  will  be  eligible  for  funding 
recommendations  in  the 
Administration's  proposed  budget  for  a 
given  fiscal  year. 

Vm.  Request  for  Conunents  on 
Partifnilar  Issues 

FTA  seeks  comment  on  the  following 
issues,  in  particular: 

1.  Consistent  with  FTA's  1996 
Statement  of  Policy  and  prior  practice, 
this  proposed  rule  does  not  establish 
"threshold"  values  for  the  statutory 
project  justification  criteria.  Instead,  we 
rate  each  project  as  "high,"  "medium- 
high,"  "medium,"  "low-medium,"  or 
"low"  according  to  its  individual  merits 
under  each  of  the  measiues.  Should 
FTA  establish  "threshold"  or  "pass/fail" 
values  for  evaluating  each  of  these 


criteria?  If  so,  what  thresholds  are 
appropriate  for  each  criterion? 

2.  FTA  has  historically  relied  on  the 
measure  of  "cost  per  new  rider"  (more 
precisely,  incremental  cost  per 
incremental  rider)  to  indicate  cost 
efiiactiveness,  an  approach  retained  in 
this  proposed  rule.  Are  there  other 
means  for  measuring  the  cost 
effectiveness  of  a  proposed  new  starts 
project? 

3.  49  U.S.C.  5309(e)(3)  establishes  a 
niunber  of  "factors"  that  FTA  must 
consider  when  evaluating  proposed 
projects  imder  the  justification  criteria. 
In  particular,  49  U.S.C.  5309(e)(3)(F) 
directs  us  to  "consider  the  technical 
capability  of  the  grant  recipient  to 
construct  the  project,"  and  49  U.S.C. 
5309(e)(3)(H)  directs  FTA  to  consider 
"other  factors"  as  "appropriate."  How 
should  FTA  evaluate  Uie  "technical 
capability"  of  project  sponsors?  What 
"other  factors"  might  be  appropriate? 

4.  FFA  also  seeks  comment  on  how 
much  relative  attention  should  be  given 
to  each  of  the  project  justification 
criteria  (mobility  improvements, 
enviroiunental  benefits,  operating 
efficiencies,  cost  effectiveness,  land  use 
and  other  Actors)  to  establish  the 
overall  project  ratings. 

IX.  Regulatory  Evaluation 

The  Federal  Transit  Administration 
(FTA)  has  evaluated  the  industry-wide 
costs  and  benefits  of  the  rule.  Major 
Capital  Investment  Projects,  which  is 
required  by  section  3009(e)  of  the  TEA- 
21.  This  rule  will  determine  the  process 
that  FTA  will  use  to  evaluate  and  rate 
major  capital  investments  under  the 
statutory  criteria  in  49  U.S.C.  5309(e), 
which  requires  FTA  to  establish  overall 
project  ratings  of  "highly 
recommended,"  "recommended,"  or 
"not  recommended,"  and  to  consider 
new  criteria  elements.  The  changes 
required  by  TEA-21  to  FTA's  pre- 
existing statutory  criteria  are  relatively 
minor  and  affect  FTA  program 
management  operations  more  than  a 
recipient's  operations.  The  preliminary 
regulatory  evaluation  is  available  for 
public  inspection  in  the  docket 
established  for  this  rulemaking. 

X.  Regulatory  Process  Matters 

A.  Executive  Order  12688 

The  FTA  has  evaluated  the  industry 
costs  and  benefits  of  the  major  capital 
investments  rule  and  has  determined 
that  it  is  a  significant  rule  under  E.O. 
12688  because  of  the  significant  policy 
issues  involved  in  federally  funding 
major  capital  investments.  This  rule  will 
not,  however,  have  an  impact  on  the 
economy  of  $100  million  or  more. 


B.  Departmental  Significance 

This  rule  is  a  "significant  regulation" 
as  defined  by  the  ITepartment's 
Regulatory  Policies  and  Procedures, 
because  it  involves  an  important 
departmental  policy  and  will  probably 
generate  a  great  deal  of  public  interest. 
The  purpose  of  this  rule  is  to  establish 
how  the  Secretary  will  rate  various 
major  capital  investment  projects. 

C.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  the 
FTA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  this 
evaluation,  the  FTA  hereby  certifies  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
rule  concerns  only  major  capital 
investments,  which  are  not  usually 
undertaken  by  small  entities. 

D.  Paperwork  Reduction  Act 

This  rule  includes  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act;  however,  due 
to  the  fact  that  TEA-21  eliminated  the 
MIS  as  a  stand-alone  requirement,  the 
agency  believes  that  a  reduction  in  the 
paperwork  burden  is  the  likeliest 
outcome.  Because  the  rule  is  related  to 
two  other  proposed  rulemakings, 
Environmental  Procedures  (currently 
codified  at  49  CFR  622  and  23  CFR  771) 
and  Planning  (49  CFR  613  and  23  CFR 
450)  concerning  similar  issues,  the 
agency  is  imable  to  determine  the  actual 
reiduction  in  the  paperwork  burden.  The 
NPRMs  for  these  rules  are  expected  to 
be  issued  later  this  year.  The  agency 
will  submit  a  request  for  a  Paperwork 
Reduction  Act  approval  with  the 
proposed  Environmental  and  Planning 
rules.  FTA  currently  collects 
information  under  an  approved 
Paperwork  Reduction  Act  request 
(control  #2132-0529). 

E.  Executive  Order  12612 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

F.  National  Enviroiunental  Policy  Act 

The  agency  has  determined  that  this 
proposed  rule,  if  adopted,  will  have 
positive  effects  on  the  enviroiunent  by 
encouraging  the  use  of  mass  transit, 
which  may  reduce  the  use  of  single 
occupancy  vehicles. 
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G.  Energy  Act  Implications 

This  regiilation  should  have  a  positive 
effect  on  energy  consumption  because, 
through  the  Federal  investment  mass 
transit  projects,  it  would  increase  the 
use  of  mass  transit. 

H.  Effects  on  the  Year  2000  Computer 
Problem 

This  rule  does  not  mandate  business 
process  changes  or  require 
modifications  to  computer  systems  that 
will  detract  recipients  from  using 
resources  to  adc&ess  any  possible  year 
2000  computer  problems. 

/.  Unfunded  Mandates  Reform  Act 

This  rule  wiU  not  residt  in  the 
expenditiue  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  of 
$100,000,000  or  more  in  any  one  year. 

List  of  Subjects  in  49  CFR  Part  611 

Government  Contracts,  Grant 
programs — Transportation,  Mass 
transportation. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  the  Federal  Transit 
Administration  proposes  to  add  49  CFR 
part  611,  reading  as  follows: 

PART  611— MAJOR  CAPITAL 
INVESTMENT  PROJECTS 


Sec. 

611.1 

611.3 

611.5 

611.7 


Purpose  and  contents 
Applicability 
Definitions 

Relation  to  Planning  and  Project 
Development  Processes 
611.9    Project  Justification  Criteria  for 
Grants  and  Loans  for  Fixed  Cuideway 
Systems 
611.11    Local  financial  commitment  criteria 
611.13    Overall  Project  Ratings 

Appendix  A  to  Part  611— Description  of 
Measures  Used  for  Project  Evaluation 

Authority:  49  U.S.C.  5309;  49  CFR  1.51 

§  611 .1    Purpose  and  contents. 

(a)  This  part  prescribes  the  process 
that  applicants  must  foUow  to  be 
considered  eligible  for  capital 
investment  grants  and  loans  for  new 
fixed  guideway  systems  or  extensions  to 
existing  systems  ("new  starts").  Also, 
this  part  prescribes  the  procedures  used 
by  FTA  to  evaluate  proposed  new  starts 
projects  as  required  by  49  U.S.C. 
5309(e),  and  the  scheduling  of  project 
reviews  required  by  49  U.S.C.  5328(a). 

(b)  This  part  defines  how  the  results 
of  the  evaluation  described  in  paragraph 
(a)  of  this  section  will  be  used  to: 

(1)  Approve  entry  into  preliminary 
engineering  and  final  design,  as 
required  by  49  U.S.C.  5309(e)(6); 

(2)  Rate  projects  as  "highly 
recommended,"  "recommended,"  or 


"not  recommended,"  as  required  by  49 
U.S.C.  5309(e)(6): 

(3)  Assign  individual  ratings  for  each 
of  the  project  justification  criteria 
specified  in  49  U.S.C.  5309(e)(1)(B)  and 
(C); 

(4)  Determine  project  eligibility  for 
Federal  funding  commitments,  in  the 
form  of  Full  Fimding  Grant  Agreements; 
and 

(5)  Determine  funding 
recommendations  for  this  program  for 
the  Administration's  annual  budget 
request. 

(c)  The  information  collected  and 
ratings  developed  under  this  part  will 
form  the  basis  for  the  annual  reports  to 
Congress,  required  by  49  U.S.C. 
5309(o)(l)  and  (2).  For  purposes  of  these 
reports,  project  inform^on  will  be 
considered  current  as  of  the  following 
dates: 

(1)  December  1  of  each  year,  for  the 
annual  Report  on  Fxmding  Levels  and 
Allocations  of  Funds  required  by  49 
U.S.C.  5309(o)(l)  and  due  not  later  than 
the  first  Monday  of  each  February;  and 

(2)  July  1  of  each  year,  for  the  annual 
Supplemental  New  Starts  Report 
required  by  49  U.S.C.  5309(o)(2)  and 
due  on  the  31st  day  of  August  of  each 
year. 

§611.3    Applicability. 

(a)  This  part  applies  to  all  proposals 
for  Federal  capital  investment  fiinds 
under  49  U.S.C.  5309  for  new  transit 
fixed  guideway  systems  and  extensions 
to  existing  systems. 

(b)  Projects  described  in  paragraph  (a) 
of  this  section  are  not  subject  to 
evaluation  under  this  part  if  the  total 
amount  of  funding  fi-om  49  U.S.C.  5309 
will  be  less  than  $25  million,  or  if  such 
projects  are  otherwise  exempt  from 
evaluation  by  statute. 

(1)  Exempt  projects  must  still  be  rated 
by  FTA  for  purposes  of  approving  entry 
into  preliminary  engineering  or  final 
design,  as  required  by  49  U.S.C.  • 
5309(e)(6),  or  entering  into  a  Federal 
funding  commitment  as  required  by  49 
U.S.C.  5309(e)(7).  Sponsors  who  believe 
their  projects  to  be  exempt  are  strongly 
encouraged  to  submit  data  for  project 
evaluation  as  described  in  this  part. 

(2)  Such  projects  are  still  subject  to 
the  requirements  of  23  CFR  part  450  and 
23  CFR  part  771. 

(3)  This  part  does  not  apply  to 
projects  for  which  a  Federal  fimding 
commitment  (FFGA)  has  already  been 
issued. 

(c)  Consistent  with  49  U.S.C. 
5309(e)(8)(B),  FTA  will  make  decisions 
on  the  justification  of  proposed  projects 
using  expedited  procedures  as 
appropriate,  for  proposed  projects  that 
are: 


(1)  Located  in  a  nonattainment  area; 

(2)  Transportation  control  measures  as 
defined  by  the  Clean  Air  Act  (42  U.S.C. 
7401  et.  seq.y,  and 

(3)  Required  to  carry  out  a  State 
Implementation  Plan. 

(4)  For  such  projects,  FTA  will 
complete  action  on  approving  entry  into 
preliminary  engineering  and  final 
design  in  less  than  the  normal  time. 

S  61 1.5    Definitions. 

The  definitions  established  by  Tides 
12  and  49  of  the  United  States  Code,  the 
Council  on  Environmental  Quality's 
regulation  at  40  CFR  parts  1500  through 
1508,  and  FHWA-FTA  regulations  at  23 
CFR  parts  450  and  771  are  applicable. 
In  addition,  the  following  definitions 
apply: 

Alternatives  analysis  is  a  corridor 
level  analysis  which  evaluates  all 
reasonable  mode  and  alignment 
alternatives  for  addressing  a 
transportation  problem,  and  results  in 
the  adoption  of  a  locally  preferred 
alternative  by  the  appropriate  State  and 
local  agencies  and  official  boards. 

Extension  to  existing  fixed-guideway 
system  means  a  newly-constructed 
extension  to  an  existiiig  fixed  guideway 
system. 

FFGA  means  a  Full  Fimding  Grant 
Agreement. 

Final  design  is  the  final  phase  of 
project  development,  and  includes  the 
preparation  of  final  construction  plans 
(including  construction  management 
plans),  detailed  specifications, 
construction  cost  estimates,  and  bid 
documents. 

Fixed  guideway  system  means  a  mass 
transportation  facility  which  utilizes 
and  occupies  a  separate  right-of-way,  or 
rail  line,  for  the  exclusive  use  of  mass 
transportation  and  other  high 
occupancy  vehicles,  or  uses  a  fixed 
catenary  system  and  a  right  of  way 
usable  by  other  forms  of  transportation. 
This  includes,  but  is  not  limited  to, 
rapid  rail,  light  rail,  commuter  rail, 
automated  guideway  transit,  people 
movers,  and  exclusive  facilities  for 
buses  and  other  high  occupancy 
vehicles. 

FTA  means  the  Federal  Transit 
Administration. 

Full  Funding  Grant  Agreement  means 
an  instnmient  that  defines  the  scope  of 
a  project,  the  Federal  financial 
contribution,  and  other  terms  and 
conditions. 

^fajo^  transit  investment  means  any 
project  that  involves  the  construction  of 
a  new  fixed  guideway  system  or 
extension  of  an  existing  fixed  guideway 
system  for  use  by  mass  transit  vehicles. 

New  fixed  guideway  system  means  a 
newly-constructed  fixed  guideway 
system  where  no  such  system  exists. 
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New  start  means  a  new  fibced 
guideway  system,  or  an  extension  to  an 
existing  fixed  guideway  system. 

NEPA  process  means  those 
procedures  necessary  to  meet  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (NEPA),  at  23  CFR  part  771; 
the  NEPA  process  is  completed  when  a 
Record  of  Decision  (ROD)  or  Findings  of 
No  Significant  Impact  (FONSI)  is  issued. 

No-build  alternative  means  a  baseline 
case  consisting  of  those  elements  in  a 
region's  transportation  plan  excluding 
the  proposed  new  start. 

Preliminary  Engineering  is  the  process 
by  which  the  design  of  the  proposed 
project  is  refined,  estimates  of  project 
costs,  benefits  and  impacts  are 
developed,  NEPA  requirements  are 
completed  (for  new  starts,  this  will 
normally  entail  the  completion  of  an 
environmental  impact  statement), 
project  management  concepts  are 
finalized,  and  required  funding  soiures 
are  put  in  place. 

Secretaiy  means  the  Secretary  of 
Transportation. 

TEA-21  means  the  Transportation 
Equity  Act  for  the  21st  Century. 

Transportation  system  management 
(TSM)  alternative  means  a  package  of 
low  to  moderate  cost  improvements 
designed  to  make  more  efficient  use  of 
an  existing  transportation  system.  TSM 
alternatives  typically  include  elements 
such  as  traffic  engineering  and 
signalization,  transit  operational 
changes,  and  modest  capital. 

§  611 .7    Relation  to  planning  and  project 
development  processes. 

To  be  eligible  for  FTA  capital 
investment  funding,  a  proposed  project 
must  be  based  on  the  results  of 
alternatives  analysis  and  preliminary 
engineering.  The  selected  strategy  must 
be  included  in  the  metropolitan 
transportation  plan. 

(a)  Planning  considerations.  All  new 
start  projects  proposed  for  funding 
assistance  under  49  U.S.C.  5309  must 
emerge  from  the  metropolitan  and 
Statewide  planning  process,  consistent 
with  23  CFR  part  450. 

(b)  Alternatives  analysis.  (1)  To  be 
eligible  for  FTA  capital  investment 
funding  for  a  major  fixed  guideway 
transit  project,  local  project  sponsors 
must  perform  an  alternatives  analysis. 

(2)  The  alternatives  analysis  develops 
information  on  the  benefits,  costs,  and 
impacts  of  alternative  strategies,  leading 
to  the  adoption  of  a  locally  preferred 
alternative. 

(3)  The  alternative  strategies 
evaluated  in  an  alternatives  analysis 
must  include  a  TSM  and  no-build 


alternative,  as  well  as  the  proposed  new 
start. 

(4)  Exceptions: 

(i)  The  requirement  for  an  alternatives 
analysis  shall  not  apply  to  certain  new 
start  projects  that,  by  statute,  are  exempt 
from  evaluation  imder  this  part. 

(ii)  Consistent  with  49  U.S.C. 
5309(e)(8),  proposed  projects  are  exempt 
from  the  project  rating  process  if  the 
amount  of  Section  5309  assistance  being 
sought  for  the  project  is  less  than  $25 
million. 

(iii)  Projects  for  which  FFGAs  have 
been  issued  prior  to  (the  effective  date 
of  the  final  rule]  shall  not  be  re- 
evaluated under  this  part. 

(c)  Preliminary  engineering. 
Consistent  with  49  U.S.C.  5309(e)(6)  and 
5328(a)(2),  FTA  will  approve  entry  of  a 
proposed  project  into  preliminary 
engineering  within  30  days  of  receipt  of 
a  formal  request  from  the  project 
sponsor(s). 

(1)  FTA's  approval  will  be  based  on 
the  results  of  its  evaluation  as  described 
in  this  part. 

(2)  At  a  minimum,  a  proposed  project 
must  receive  an  overall  rating  of 
"recommended"  to  be  approved  for 
entry  into  preliminary  engineering. 

(d)  Final  design.  (1)  The  final  design 
stage  cannot  be  initiated  until 
environmental  reqtiirements  have  been 
satisfied,  as  evidenced  by  completion  of 
the  NEPA  process. 

(2)  Consistent  with  49  U.S.C. 
5309(e)(6)  and  5328(a)(3).  FTA  will 
approve  entry  of  a  proposed  project  into 
final  design  \vithin  120  days  of  receipt 
of  a  formal  request  from  the  project 
sponsor(s). 

(i)  FTA's  approval  will  be  based  on 
the  results  of  the  project  evaluation 
described  in  this  part. 

(ii)  At  a  minimum,  a  proposed  project 
must  receive  an  overall  rating  of 
"recommended"  to  be  approved  for 
entry  into  final  design. 

(e)  Full  Funding  Grant  Agreements. 
(1)  FTA  will  determine  whether  to 
execute  an  FFGA  based  on  the 
evaluations  and  ratings  established  by 
this  part. 

(2)  An  FFGA  shall  not  be  executed  for 
a  project  that  is  not  authorized  for  final 
design  and  construction  by  Federal  law. 

(3)  FFGAs  will  be  executed  only  for 
those  projects  which  are  rated  as 
"recommended"  or  "highly 
recommended"  and  which  are  ready  to 
utilize  Federal  new  starts  funds, 
consistent  with  available  program 
authorization. 

(4)  In  any  instance  in  which  FTA 
decides  to  provide  financial  assistance 
for  construction  of  a  new  start  project. 
FTA  will  negotiate  an  FFGA  with  the 
grantee  during  final  design  of  that 


project.  Pursuant  to  the  terms  and 
conditions  of  the  FFGA: 

(i)  A  maximum  level  of  Federal 
financial  contribution  will  be  fixed; 

(ii)  The  grantee  will  be  required  to 
complete  construction  of  the  project,  as 
defined,  to  the  point  of  initiation  of 
revenue  operations,  and  to  absorb  any 
additional  costs  incurred  or 
necessitated; 

(iii)  FTA  and  the  grantee  will  set  a 
mutually  agreeable  schedule  for 
anticipating  Federal  contributions 
during  the  final  design  and  construction 
period;  and 

(iv)  Specific  annual  contributions 
under  the  FFGA  will  be  subject  to  the 
availability  of  budget  authority  and  the 
ability  of  the  grantee  to  use  the  funds 
effectively. 

(5)  The  total  amount  of  Federal 
obligations  under  Full  Funding  Grant 
Agreements  and  potential  obligations 
imder  Letters  of  Intent  will  not  exceed 
the  amount  authorized  for  new  starts 
imder  49  U.S.C.  5309. 

(6)  FTA  may  also  make  a  "contingent 
commitment,"  which  is  subject  to  future 
congressional  authorizations  and 
appropriations,  pm^uant  to  49  U.S.C. 
5309(g).  5338(b),  and  5338(h). 

§611.9    Project  justification  criteria  for 
grants  and  loans  for  fixed  guideway 
systems. 

In  order  to  approve  a  grant  or  loan 
under  49  U.S.C.  5309,  FTA  must  find 
that  the  proposed  project  is  justified  as 
described  in  section  5309(e)(1)(B). 

(a)  To  make  the  statutory  evaluations 
and  assign  ratings  for  proposed  projects, 
as  required  by  section  5309(e)(6),  FTA 
will  evaluate  information  developed 
locally  through  alternatives  analyses 
and  refined  through  preliminary 
engineering  and  final  design. 

(1)  The  method  used  to  make  this 
determination  wiU  be  a  Multiple 
Measiue  approach  in  which  the  merits 
of  candidate  projects  will  be  evaluated 
against  each  of  the  criteria  specified  by 
section  5309(e)(1)(B). 

(2)  The  meas\u«s  for  these  criteria  are 
specified  in  Appendix  A  to  this  part. 

(3)  The  measures  for  these  criteria 
will  also  be  used  to  determine  which 
projects  to  recommend  for  funding  in 
the  report  required  by  section 
5309(o)(l). 

(4)  The  measiues  will  be  apphed  to 
the  project  as  it  has  been  proposed  to 
FTA  for  funding  under  49  U.S.C.  5309. 

(5)  The  ratings  for  each  of  the  criteria 
will  be  expressed  in  terms  of  descriptive 
indicators,  as  follows:  "high," 
"medium-high,"  "medimn,"  "low- 
medium,"  or  "low." 

(6)  The  ratings  for  each  criterion  will 
be  updated  throughout  the  preliminary 
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engineering  and  final  design  stages  of 
project  development,  as  costs,  benefits 
and  impacts  are  more  precisely  defined. 

(7)  As  a  candidate  project  proceeds 
through  preliminary  engineering  and 
final  design,  a  greater  degree  of  certainty 
is  expected  with  respect  to  these 
criteria. 

(8)  The  proposed  new  start  will  be 
compared  to  both  the  TSM  and  no-build 
alternatives. 

(b)  The  criteria  are  as  follows: 

(1)  Mobility  improvements. 

(2)  Environmental  benefits. 

(3)  Operating  efficiencies. 

(4)  Cost-effectiveness. 

(5)  Tmnsit  supportive  existing  land 
use  policies  and  future  patterns. 

(6)  Other  factors.  Additional  factors, 
including  but  not  limited  to: 

(i)  The  degree  to  which  the  programs 
and  policies  (local  transportation 
planning,  programming  and  parking 
policies,  etc.)  are  in  place  as  assumed  in 
the  forecasts, 

(ii)  Project  management  capability, 
including  the  technical  capability  of  the 
grant  recipient  to  construct  the  project, 
and 

(iii)  Additional  factors  relevant  to 
local  and  national  priorities  and 
relevant  to  the  success  of  the  project. 

(c)  hi  evaluating  proposed  new  starts 
projects  under  these  criteria  in 
paragraph  (b)  of  the  section,  the 
following  factors  shall  be  considered: 

(1)  The  direct  and  indirect  costs  of 
relevant  alternatives; 

(2)  Factors  such  as  congestion  relief, 
improved  mobility,  air  pollution,  noise 
pollution,  energy  consumption,  and  all 
associated  ancillary  and  mitigation  costs 
necessary  to  carry  out  each  alternative 
analyzed,  and  recognize  reductions  in 
local  infrastructure  costs  achieved 
through  compact  land  use  development; 

(3)  Mass  transportation-supportive 
existing  land  use  policies  and  future 
patterns,  and  the  cost  of  vuban  sprawl; 

(4)  The  degree  to  which  the  project 
increases  the  mobility  of  the  mass 
transportation  dependent  population  or 
promotes  economic  development; 

(5)  Population  density  and  current 
transit  ridership  in  the  corridor; 

(6)  The  technical  capability  of  the 
grant  recipient  to  construct  the  project; 

(7)  Differences  in  local  land, 
construction,  and  operating  costs;  and 

(8)  Other  factors  as  appropriate. 

(d)  FTA  may  amend  the  measures  for 
the  criteria  in  paragraph  (b)  of  this 
section,  pending  the  results  of  ongoing 
studies  regarding  transit  benefit 
evaluation  methods. 

(e)  The  individual  ratings  for  each  of 
the  criteria  in  paragraph  (b)  of  this 
section  will  be  combined  into  a 
summary  rating  for  project  justification, 


"Other  factors"  will  be  considered  as 
appropriate. 

§  61 1 .1 1    Local  financial  commitinant 
critaria. 

hi  order  to  approve  a  grant  or  loan 
under  49  U.S.C.  5309,  FTA  must  find 
that  the  proposed  project  is  supported 
by  an  acceptable  degree  of  local 
financial  commitment,  as  required  by 
section  5309(e)(1)(C).  The  local  financial 
commitment  to  a  proposed  project  will 
be  evaluated  according  to  the  following 
measures: 

(a)  The  proposed  local  share  of  project 
costs,  defined  as  the  percentage  of 
capital  costs  to  be  met  using  funds  from 
sources  other  than  49  U.S.C.  5309, 
including  both  the  local  match  required 
by  Federal  law  and  any  additional 
capital  funding  ("overmatch"),  and  the 
degree  to  which  initial  planning 
activities  have  been  carried  out  without 
funding  from  section  5309; 

(b)  The  strength  of  the  proposed 
capital  financing  plan;  and 

(c)  The  ability  of  the  local  transit 
agency  to  fund  operation  of  the  system 
as  planned  once  the  guideway  project  is 
built. 

(d)  For  each  proposed  project,  ratings 
for  paragraphs  (b)  and  (c)  of  this  section 
will  be  reported  in  terms  of  descriptive 
indicators,  as  follows:  "high," 
"medium-high,"  "medium,"  "low- 
medium,"  or  "low."  For  paragraph  (a), 
of  this  section  the  percentage  of  Federal 
funding  sought  from  49  U.S.C.  5309  will 
be  reported. 

(e)  The  individual  ratings  for  each 
measure  described  in  this  section  will 
be  combined  into  a  summary  rating  for 
local  financial  commitment. 


§  61 1 .1 3    Overall  project  ratings. 

(a)  The  ratings  developed  for  each  of 
the  project  justification  criteria  and  for 
local  financial  commitment  (§§611.9 
and  611.11)  will  form  the  basis  for  the 
overall  rating  for  each  project. 

(b)  Overall  ratings  of  "highly 
recommended,"  "recommended,"  and 
"not  recommended,"  as  required  by  49 
U.S.C.  53Q9(e)(6),  will  be  assigned  to 
each  proposed  project. 

(c)  These  ratings  will  be  used  to: 

(1)  Approve  advancement  of  a 
proposed  project  into  preliminary 
engineering  and  final  design; 

(2)  Approve  projects  for  FFGAs;  and 

(3)  Make  annual  funding 
recommendations  to  Congress  in  the 
annual  report  on  funding  levels  and 
allocations  of  funds  required  by  49 
U.S.C.  5309(o)(l). 

(d)  Projects  will  receive  overall  ratings 
based  on  the  following  conditions: 

(1)  Projects  will  be  rated  as 
"recommended"  if  they  receive  a  rating 


of  "medium"  or  higher  for  both  project 
j\istification  (§611.9)  and  local  financial 
commitment  (§611.11) 

(2)  Projects  will  be  rated  as  "highly 
recommended"  if  they  receive  a  rating 
higher  than  "medium"  for  both  local 
financial  commitment  and  project 
justification. 

(3)  Projects  will  be  rated  as  "not 
recommended"  if  they  do  not  receive  a 
rating  of  at  least  "medium"  for  both 
project  justification  and  local  financial 
commitment 

Appendix  A  to  Part  811— Description  of 
Measures  Used  for  Project  Evaluation 

Project  Justification 

1.  FTA  will  use  several  measures  to 
evaluate  candidate  new  starts  projects 
according  to  the  criteria  established  by  49 
U.S.C.  5309(e)(1)(B).  These  measures  have 
been  developed  according  to  the 
considerations  identified  at  49  U.S.C. 
5309(e)(3)  ("Project  JusUfication"),  consistent 
with  Executive  Order  12893.  From  time  to 
time,  FTA  has  published  technical  guidance 
on  the  application  of  these  measures,  and  the 
agency  expects  it  will  continue  to  do  so. 
Moreover,  FTA  may  well  choose  to  amend 
these  measures,  pending  the  results  of 
ongoing  studies  regarding  transit  benefit 
evaluation  methods. 

2.  The  first  four  criteria  listed  in 
paragraphs  (a)  through  (d)  represent  the 
benefits  of  proposed  new  start  projects  by 
comparing  the  new  start  project  to  either  the 
TSM  or  no-build  alternative.  In  order  for  this 
comparison  to  fairly  reflect  the  benefit  of  the 
new  start  project,  it  is  mandatory  that 
planning  factors  external  to  the  new  start 
project  and  its  supporting  corridor  bus 
service  be  the  same  among  the  TSM,  no-build 
and  new  start  project  alternatives.  For  these 
alternatives,  this  means  that  highway  and 
transit  networks  should  be  the  same  ouUide 
the  corridor  of  the  new  start  project,  and  the 
policies  affecting  travel  demand  and  cost 
such  as  parking  costs  and  land  use,  should 
also  be  the  same. 

3.  The  fifth  criterion,  "transit  supportive 
existing  land  use  policies  and  future 
patterns,"  reflects  the  importance  of  transit- 
supportive  local  land  use  policies  as  an 
indicator  of  ultimate  project  success. 

(a)  Mobility  Improvements. 

(1)  The  aggregate  travel  time  savings  per 
year  (forecast  year)  anticipated  from  the  new 
investment,  compared  to  both  the  no-build 
and  TSM  alternatives.  This  aggregate 
includes  the  travel  time  savings  of  people 
using  competitive  modes,  along  with  those 
on  the  trips  made  by  transit.  Travel  time 
savings  for  those  switching  from  highways  to 
transit  will  be  calculated  using  a  consumer 
surplus  approach,  taking  one-half  of  the  total 
travel  time  savings  for  those  riders  assumed 
in  the  no-build  or  TSM  alternatives.  The  net 
figure  will  be  expressed  in  terms  of  the  total 
projected  travel  time  savings  for  the  region. 

(2)  The  net  figure  of  travel  time  savings  for 
low  income  households  affected  by  the  new 
start  alternative,  in  comparison  with  the  no- 
build  and  TSM  alternatives. 

(3)  The  absolute  number  of  low  income 
households  located  within  Vz  mile  of 
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boarding  points  associated  with  the  proposed 
system  increment. 

(b)  Environmental  Benefits. 

(1)  The  annual  forecast  change  in  criteria 
pollutant  emissions  and  in  greenhouse  gas 
emissions,  ascribable  to  the  proposed  new 
investment,  calculated  in  terms  of  tons  for 
each  criteria  pollutant  or  gas; 

(2)  The  forecast  net  change  per  year 
(forecast  year)  in  the  regional  consiunption  of 
energy,  ascribable  to  the  proposed  new 
investment,  expressed  in  British  Thermal 
Units  (BTU); 

(3)  Current  Environmental  Protection 
Agency  designations  for  the  region's 
compliance  with  National  Ambient  Air 
Quality  Standards. 

(4)  The  new  start  alternative  will  be 
compared  to  both  the  no-build  and  TSM 
alternatives. 

(c)  Operating  Efficiencies.  The  forecast 
change  in  operating  cost  per  passenger-mile 
(forecast  year),  for  the  entire  transit  system. 
The  new  start  wrill  be  compared  to  both  the 
TSM  and  no-build  alternatives. 

(d)  Cost-Effectiveness.  The  cost 
effectiveness  of  a  proposed  project  shall  be 
evaluated  according  to  the  incremental 
change  in  total  capital  and  operating  cost  per 
incremental  passenger,  based  on  the  forecast 
change  in  annual  transit  ridership  (forecast 
year)  and  the  annualized  total  (Federal  and 
local)  capital  investment  and  operating  cost. 
The  new  start  will  be  compared  to  the  no- 
build  and  TSM  alternatives. 

(e)  Transit  supportive  existing  land  use 
policies  and  future  patterns.  Transit- 
supportive  land  use  policies  and  patterns 
shall  be  evaluated  according  to  the  degree  to 
which  local  land  use  policies  are  likely  to 
foster  transit  supportive  land  use,  measured 
in  terms  of  the  kinds  of  policies  in  place,  and 
the  commitment  to  these  policies.  The 
following  seven  factors  will  form  the  basis  for 
this  evaluation: 

(1)  Existing  land  use; 


(2)  Containment  of  sprawl; 

(3)  Transit-supportive  corridor  policies; 

(4)  Supportive  zoning  regulations  near 
transit  stations; 

(5)  Tools  to  implement  land  use  policies; 

(6)  The  performance  of  land  use  policies; 
and 

(7)  The  value  of  any  reductions  in  local 
infrastructure  costs  achieved  through 
compact  land  use  development. 

(f)  Other  factors.  Other  factors  that  will  be 
considered  when  evaluating  projects  for 
funding  commitments  include: 

(1)  The  degree  to  which  the  policies  and 
programs  (local  transportation  planning, 
programming  and  parking  policies,  etc.)  are 
in  place  as  assumed  in  the  forecasts; 

(2)  Project  management  capability, 
including  the  technical  capability  of  the  grant 
recipient  to  construct  the  project; 

(3)  Population  and  employment  density  in 
the  corridor  within  V2  mile  of  the  transit 
stops  of  the  new  start  project,  for  current  and 
forecast  years; 

(4)  Current  ridership  potential  for  the  new 
start  project,  determined  by  forecasting 
ridership  for  the  new  start  project  using 
today's  land  use  and  modifying  the  current 
transit  network  by  inserting  the  new  start 
project  and  necessary  feeder  bus  service;  and 

(5)  Additional  factors  relevant  to  local  and 
national  priorities  and  to  the  success  of  the 
project. 

Local  Financial  Commitment 

FTA  will  use  the  following  measures  to 
evaluate  the  local  financial  commitment  to  a 
proposed  project: 

(a)  The  proposed  local  share  of  project 
costs,  defined  as  the  percentage  of  capital 
costs  to  be  met  using  funds  from  sources 
other  than  49  U.S.C.  5309,  including  both  the 
local  match  required  by  Federal  law  and  any 
additional  capital  funding  ("overmatch"). 
Consideration  will  be  given  to: 

(1)  The  use  of  irmovative  financing 
techniques,  as  described  in  the  May  9, 1995, 


Federal  Register  notice  on  FTA 's  Innovative 
Financing  Initiative  (60  FR  24682); 

(2)  The  use  of  "flexible  funds"  as  provided 
under  the  CMAQ  and  STP  programs; 

(3)  The  degree  to  which  alternatives 
analysis  and  preliminary  engineering 
activities  .were  carried  out  without  funding 
frtim  section  5309;  and 

(4)  The  actual  local  share  of  the  cost  of 
recently-completed  or  simultaneously 
undertaken  fixed  gui^deway  systems  and 
extensions  that  are  related  to  the  proposed 
project  under  review  (FTA's  intent  is  to 
recognize  that  a  region's  local  Bnancial 
commitment  to  fixed  guideway  systems  and 
extensions  may  not  be  limited  to  a  single 
project). 

(b)  The  strength  of  the  proposed  capital 
financing  plan,  according  to: 

(1)  The  stability  and  reliability  of  each 
proposed  source  of  local  match,  including 
inter-govemmental  grants,  tax  sources,  and 
debt  obligations,  with  an  emphasis  on 
availability  within  the  project  development 
timetable; 

(2)  Whether  adequate  provisions  have  been 
made  to  cover  unanticipated  cost  overruns; 
and 

(c)  The  ability  of  the  local  transit  agency 
to  fund  operation  of  the  system  as  planned 
once  the  guideway  project  is  built,  according 
to: 

(1)  An  evaluation  of  the  operating  revenue 
base;  and 

(2)  Its  ability  to  expand  to  meet  the 
incremental  operating  costs  associated  with  a 
new  fixed  guideway  investment  and  any 
other  new  services  and  facilities. 

Issued:  April  1, 1999. 
Gordon  J.  Linton, 
Administrator.  - 

[FR  Doc.  99-8477  Filed  4-6-99;  8:45  am] 
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Proclamation  7177  of  April  1,  1909 
Cancer  Control  Month,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  year  for  more  than  half  a  century,  our  Nation  has  dedicated  the  month 
of  April  to  reaffirming  our  commitment  to  developing  more  effective  preven- 
tion, detection,  and  treatment  of  cancer  and  to  recognizing  the  progress 
that  we  have  made  in  fighting  this  devastating  disease. 

Today  we  are  reaping  the  rewards  of  our  long-standing  efforts  to  combat 
cancer  as  researchers  make  remarkable  progress  virtually  every  day.  Over 
the  past  several  years,  for  example,  scientists  have  identified  genes  involved 
in  a  number  of  cancers,  including  cancers  of  the  breast,  prostate,  kidney, 
skin,  and  colon.  In  the  first  year  of  the  Cancer  Genome  Anatomy  Project 
at  the  National  Cancer  Institute  (NCI),  researchers  succeeded  in  identifying 
more  than  300,000  DNA  sequences  and  12,000  new  genes — double  the  initial 
expectation.  The  newly  created  Cancer  Genetics  Network  vdll  help  scientists 
answer  the  many  clinical  questions  raised  by  these  discoveries.  This  national 
network  will  link  participating  cancer  research  centers  and  strengthen  their 
efforts  not  only  to  identify  genes  that  predispose  people  to  cancer,  but 
also  to  learn  better  methods  for  coimseling,  testing,  and  monitoring  people 
for  cancer  susceptibility.  These  and  other  recent  advances  are  providing 
Americans  with  our  most  powerful  weapons  to  defeat  Cancer:  early  detection 
and  immediate  treatment. 

Recognizing  the  great  promise  such  findings  hold  for  our  battle  against 
cancer,  my  Administration  has  dedicated  unprecedented  Federal  resources 
toward  cancer  research.  The  omnibus  appropriations  bill  I  signed  this  past 
October  increased  funding  for  the  NCI  by  $400  million.  This  increase— 
the  single  largest  increase  in  funding  for  cancer  and  medical  research  in 
history— sets  the  NCI  budget  at  nearly  $3  billion,  enabling  it  to  fund  critical 
new  research,  including  10  new  clinical  trials  for  breast  cancer  treatment. 
Last  year  we  saw  one  of  the  most  significant  advances  to  date  in  cancer 
prevention  research  with  the  discoveries  from  the  landmark  Breast  Cancer 
Prevention  Trial.  This  study,  a  national  clinical  trial  sponsored  by  the  NCI, 
foimd  that  the  incidence  of  breast  cancer  fell  by  49  percent  among  women 
taking  the  anti-estrogen  drug  tamoxifen.  Based  upon  this  finding,  last  October, 
the  Food  and  Drug  Administration  approved  tamoxifen  for  preventative 
use  by  women  at  risk  for  breast  cancer. 

Through  the  Department  of  Defense,  we  are  also  awarding  $60  million 
in  grants  for  prostate  cancer  research.  These  grants  are  fundhig  innovative 
new  studies  to  determine  the  causes  of  prostate  cancer,  develop  new  methods 
of  prevention  and  detection,  and  discover  groundbreaking  new  treatments 
to  save  lives.  In  addition,  we  have  worked  to  accelerate  the  approval  process 
for  new  cancer  drugs  to  ensure  that  cancer  patients  have  access  to  the 
latest  and  most  effective  treatments,  all  while  maintaining  the  highest  of 
safety  standards. 

Although  these  and  other  recent  advances  are  encouraging,  we  must  not 
be  complacent.  The  occurrence  of  cancer  is  still  too  common,  and  the 
suffering  it  causes  is  incalculable.  As  we  stand  on  the  threshold  of  a  new 
millenniimi,  let  us  draw  strength  from  the  successes  of  the  past  and  reaffirm 
our  determination  to  treat,  prevent,  and  ultimately  eradicate  cancer. 
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In  1938,  the  Congress  of  the  United  States  passed  a  joint  resolution  (52 
Stat.  148;  36  U.S.C.  150)  requesting  the  President  to  issue  an  annual  proclama- 
tion declaring  April  to  be  "Cancer  Control  Month." 

NOW  THEREFORE.  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  April  1999  as  Cancer  Control  Month.  I 
invite  the  Governors  of  the  50  States  and  the  Commonwealth  of  Puerto 
Rico  the  Mayor  of  the  District  of  Columbia,  and  the  appropnate  officials 
of  ail  other  areasunder  the  American  flag  to  issue  similar  proclamations. 
I  also  ask  health  care  professionals,  private  industry,  commumty  groups, 
insurance  and  managed  care  companies,  and  all  other  interested  organizations 
and  individuals  to  unite  in  renewing  our  Nation's  commitinent  to  controllmg 
cancer. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
April  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twenty-third. 


lXj\UAiuaA<PtU^^^ 
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Proclamation  7178  of  April  1,  1999 

National  Child  Abuse  Prevention  Month,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Children  bring  happiness  to  our  lives  and  hope  to  our  future;  they  are 
our  greatest  joy  and  our  most  important  responsibility.  Whether  as  loving 
parents  or  concerned  citizens,  we  must  do  everything  we  can  to  nurtxu« 
them,  protect  them,  raise  them  in  an  atmosphere  of  love  and  respect,  and 
create  for  them  an  environment  in  which  they  can  grow  into  healthy,  well- 
adjusted,  and  productive  adults. 

Tragically,  however,  statistics  confirm  that  not  all  of  America's  children 
enjoy  the  benefits  of  a  safe,  loving  home.  Instead,  himdreds  of  thousands 
of  children  each  year  suffer  abuse  and  neglect,  most  often  at  the  hands 
of  their  own  parents  or  other  family  members.  The  horrors  of  physical 
or  emotional  trauma  deny  these  yoimg  people  their  childhood,  and  our 
abused  children  carry  the  psychological  scars  of  their  mistreatment  through- 
out their  lives.  Worse  yet,  for  some — particularly  those  under  3  years  old— 
the  abuse  they  endure  is  fatal. 

My  Administration  is  committed  to  promoting  effective  policies  and  innova- 
tive programs  to  protect  children  from  harm  and  to  mitigate  the  stresses 
on  families  that  can  ignite  violence  in  the  home.  We  have  implemented 
a  comprehensive  agenda  that  includes  increased  funding  at  the  State  level 
to  ensure  that  maternal  and  child  health  programs  are  expanded  to  include 
child  protection,  family  preservation,  and  support;  we  have  released  preven- 
tion grants  for  conmumity-based  family  services  in  all  50  States;  and  we 
have  worked  with  the  Congress  to  pass  the  Adoption  and  Safe  Families 
Act  of  1997,  the  Violent  Crime  Control  and  Law  Enforcement  Act  of  1994, 
and  the  National  Child  Protection  Act  of  1993,  all  of  which  support  child 
abuse  prevention  efforts  in  State  and  local  jurisdictions. 

Yet  government  programs  alone  cannot  prevent  child  abuse.  As  a  society 
that  cares  about  the  health  and  well-being  of  our  children,  we  must  forge 
caring,  cooperative  alliances  that  include  government  as  a  partner,  but  also 
involve  schools,  community  organizations,  businesses,  religious  groups,  and 
especially  parents  and  family  members  themselves— indeed,  everyone  who 
has  a  staike  in  the  future  of  American  families.  During  this  special  month, 
as  we  focus  our  Nation's  attention  on  the  disturbing  problem  of  child  abuse, 
let  us  remember  that  behind  every  heartbreaking  statistic  is  a  child  whose 
health,  happiness,  and  futiu-e  depend  on  our  ability  to  recognize  the  signs 
of  abuse  and  our  refusal  to  tolerate  abuse  in  our  homes  and  communities. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  1999  as  National 
Child  Abuse  Prevention  Month.  I  call  upon  all  Americans  to  observe  this 
month  by  demonstrating  our  gratitude  to  those  who  work  to  keep  our  children 
safe,  and  by  taking  action  in  our  own  commimities  to  make  them  healthier 
places  in  which  children  can  grow  and  thrive. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
April,  in  the  year  of  our  Lord  nineteen  himdred  and  ninety-nine,  and  of 
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the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twenty-third. 


lyyyxyXMJ^^^^^^ 


[FR  Doc.  99-8«20 
Filed  4-6-99;  8:45  am] 
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ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Secondary  aluminum 
production;  comments  due 
■       by  4-12-99;  published  2- 

11-99 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
New  nonroad  spark-ignition 
engines  rated  above  19 
Idlowatts  and  new  land- 
t>ased  recreational  sparit- 
ignition  engines; 
comments  due  by  4-12- 
99;  published  2-8-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Delaware;  comments  due  by 
4-12-99;  published  3-11- 
99 
Iowa;  comments  due  by  4- 
12-99;  published  3-11-99 
Kentucky;  comments  due  t>y 
4-14-99;  published  3-15- 
99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designatton  of 
areas: 

Ohio;  comments  due  by  4- 
16-99;  published  3-17-99 
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by  4-12-99:  published  2- 
16-99 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  toan  Ijank 

system: 

Consolidated  obligations; 
joint  and  several  liability 
allocatkxi;  comments  due 
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BOARD 

Thrift  savings  plan: 
Death  benefits;  transfer  into 
G  Fund  after  participant's 
death;  comments  due  by 
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Reconciliation  Act  o«  1996; 

implementation: 

Child  support  enforcerrwnt 
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DEPARTMENT 
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due  by  4-12-99;  published 
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JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Records,  reports,  and  exports 
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related  document  fraud; 
comments  due  by  4-13- 
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Federal  Acquisition  Regulation 

(FAR): 
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99;  published  2-10-99 

SECURITIES  AND 
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companies: 

Electronic  Data  Gathering, 
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standards;  foreign  private 
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TRANSPORTATION 

DEPARTMENT 
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Drawbridge  operations: 
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4-12-99;  published  2-9-99 
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due  by  4-14-99;  published 
3-15-99 
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zone;  comments  due  by 
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TRANSPORTATION 

DEPARTMENT 
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Administration 

AInworthiness  directives: 
Fairchild;  comments  due  by 
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Fokker;  comments  due  by 
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due  by  4-12-99;  published 
2-10-99 
Class  E  airspace;  comments 
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DEPARTMENT 
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Internal  Revenue  Service 
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Procedure  and  administration: 
Timely  mailing  treated  as 
timely  filing/electronic 
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public  bills  from  the  current 
session  of  Congress  which 
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Alaska;  fisheries  of  Exclusive  Economic  Zone — 

Atka  mackerel,  17126-17127 
West  Coast  states  and  Western  Pacific  fisheries — 
West  Coast  sahnon.  17125-17126 
NOTICES 

Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
30th  Space  Wing,  U.S.  Air  Force;  explosve  testing; 
seals  and  sea  lions,  17145-17146 
Permits: 
Marine  mammals,  17146-17147 

National  Transportation  Safety  Board 

NOTICES 
Meetings: 
Truck/Bus  Safety;  hearings,  17200 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Porstmouth  Gaseous  Diffusion  Plant,  17200-17201 
Southern  Nuclear  Operating  Co.,  Inc.,  et  al.,  17201-17203 
Wolf  Creek  Nuclear  Operating  Corp.,  17203-17204 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
Delivery  confirmation  service;  classification  and  fees 
Stay  of  delivery  confirmation  service  for  customers 
sending  mail  to  APO/FPO  destinations,  17102 

Presidential  Documents 

RULES 

Foreign  Affairs  Reforiia  and  Restructuring  Act  of  1998; 
delegation  of  authority  (Memorandiun  of  Mar.  31, 
1999),  17079 
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Kosovo: 
Military  assistance  (Presidential  Determination  No.  99-20 

of  March  31,  1999).  17083 
Refugee  assistance  (Presidential  Determination  No.  99-19 

of  March  31,  1999),  17081 

Prisons  Burssu 

RULES 

Donations;  acceptance,  17269-17270 

Public  Health  Ssrvlcs 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Ratirement  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request.  17204 

Rural  Utilities  Servica 

RULES 

Electric  loans: 
Electric  standards  and  specifications  for  materials  and 
construction — 
Electric  overhead  distribution  lines;  specifications  and 
drawings  (24.9/14.4  kV  to  69  kV  and  115  kV  to  230 
kV);  correction.  17219 

Sacuritlas  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17204 

Self-regulatory  organizations;  proposed  rule  changes: 
Cincinnati  Stock  Exchange,  Inc.,  17204-17206 
New  York  Stock  Exchange,  hic,  17206-17208 

Social  Security  Administration 

RULES 

Social  seciirity  benefits: 
Federal  old  age,  survivors  and  disability  insurance — 
Guarantee  cases;  maximum  family  benefits,  17100- 
17101 

State  Department 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Under  Secretary  of  State  for  Arms  Control  and 
International  Security,  17208 


Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Federal  agency  urine  drug  testing;  certified  laboratories 
meeting  minimiiTn  standards,  list,  17193-17195 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
IMC  Global  Inc.,  17214 
Union  Pacific  Railroad  Co.,  17214 

Textile  Agreements  implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

Tariff  Act  of  1930: 
Subsidies  agreement  coimtries — 
Macedonia,  17208 

Transportation  (department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Transit  Administration 
See  Surface  Transportation  Board 

Treasury  Department 

See  Comptroller  of  the  Currency 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  17214- 
17215 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Transportation,  Coast  Guard,  and 
Environmental  Protection  Agency,  17221-17267 

Part  ill 

Department  of  Justice,  Bureau  of  Prisons,  17269-17270 
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Presidential  Documents 


Tide  3— 

The  President 


Memorandum  of  March  31,  1999 

Delegation  of  the  Functions  Vested  in  the  President  by 
Sections  1601(e)  and  1601(g)  of  the  Foreign  Affairs  Reform 
and  Restructuring  Act  of  1998,  as  Enacted  in  Public  Law 
105-277 


Memorandum  for  the  Secretary  of  State 

By  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  United 
States,  including  section  301  of  title  3  of  the  United  States  Code,  I  hereby 
delegate  to  you  the  functions  vested  in  the  President  by  sections  1601(e) 
and  1601(g)  of  the  Foreign  Affairs  Reform  and  Restructuring  Act  of  1998, 
as  enacted  in  Public  Law  105-277. 

The  functions  delegated  by  this  memorandum  may  be  redelegated  as  appro- 
priate. 

You  are  authorized  and  directed  to  publish  this  memorandiun  in  the  Federal 
Register. 


OsjiAjs^iu^A  <rtwfc^^x/s 


IFR  Doc.  99-8901 
Filed  4-7-99;  8:45  am) 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington.  March  31,  1999. 


(FR  Doc.  9! 
Filed  4-7-) 
Billing  cod 
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Presidential  Documents 


Presidential  DeterminatifHi  No.  99-19  of  Nfarch  31,  1999 

Determination  Pursuant  to  Section  2(c)(1)  of  the  Nfigration 
and  Refugee  Assistance  Act  of  1962,  as  Amended 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $25,000,000  be  made  available 
from  the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fund  to  meet 
the  urgent  and  imexpected  needs  of  refugees  £md  migrants. 

These  funds  may  be  used  to  meet  the  urgent  and  unexpected  needs  of 
refugees,  displaced  persons,  victims  of  conflict,  and  other  persons  at  risk 
due  to  the  Kosovo  crisis.  These  funds  may  be  used,  as  appropriate,  to 
provide  contributions  to  international  and  nongovernmental  organizations. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  use  of  funds  imder  this  authority, 
and  to  arrange  for  the  publication  of  this  determination  in  the  Federal 
Register. 


0OTAJAiuaA<Ptu^x*^Qx/s 


IFR  Doc.  9»-«902 
Filed  4-7-99;  8:45  am] 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  March  31,  1999. 


[FR  Doc.  9 
Filed  4-7H 
Billing  cod 
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Presidential  Documents 


Presidential  Detennination  No.  99-20  of  Nfarch  31,  1999 

Drawdown  of  Articles  and  Services  To  Support  International 
Relief  Efiforts  Relating  to  the  Kosovo  Qmflict 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defiense 

Piirsuant  to  the  authority  vested  in  me  by  section  552(c)(2)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the  "Act"),  I  hereby  determine  that: 

(1)  as  a  result  of  an  imforeseen  eme^ency,  the  provision  of  as- 
sistance imder  Chapter  6  of  Part  U  of  the  Act  in  amoimts  in 
excess  of  funds  othenvise  available  for  such  assistance  is  im- 
portant to  the  national  interests  of  the  United  States;  and 

(2)  such  unforeseen  emergency  requires  the  immediate  provision 
of  assistance  under  Chapter  6  of  Part  II  of  the  Act. 

I  therefore  direct  the  drawdown  of  up  to  $25  million  in  conmiodities  and 
services  from  the  inventory  and  resources  of  the  Department  of  Defense 
to  support  international  relief  efforts  for  Kosovar  refugees. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


OOlAjAfu^A^oW^^ 


[FR  Doc.  99-6903 
Filed  4-7-99;  8:45  am] 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  Mcavh  31,  1999. 
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This  section  of  the  FEDERAL  REGISTER 

contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7CFRPart254 
RIN  0584-AB56 

Food  DistrilHition  Programs:  FDPIHO— 
OldaiKMna  Waiver  Autliority 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Final  rule;  Confirmation  of 

effective  date  of  direct  final  rule. 

SUMMARY:  This  action  confirms  the 
effective  date  of  the  direct  final  rule, 
published  in  the  Federal  Register  on 
January  8, 1999  (64  FR 1097),  that 
amends  regulations  for  the  Food 
Distribution  Program  for  Indian 
Households  in  Oklahoma  (FDPIHO)  at  7 
CFR  Part  254.  The  rule  reinstates  the 
Food  and  Nutrition  Service's  authority 
to  grant  waiver  requests  from  Indian 
Tribal  Organizations  in  Oklahoma  to 
allow  Indian  tribal  households  living  in 
urban  places  to  participate  in  FDPIHO. 
No  adverse  comments  nor  notices  of 
intent  to  submit  adverse  comments  were 
received  in  response  to  that  rule.  The 
comment  period  ended  February  8, 
1999. 

EFFECTIVE  DATE:  March  9, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lillie  F.  Ragan,  Assistant  Branch  Chief, 
Household  Programs  Branch,  Food 
Distribution  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture,  Room  612,  4501  Ford 
Avenue,  Alexandria,  Virginia  22302,  or 
telephone  (703)  305-2662. 
SUPPLEMENTARY  INFORMATK)N: 

I.  Procedural  Matters 

n.  Background  and  Discussion  of  Final 
Rule 

I.  Procedural  Matters 

Regulatory  Flexibility  Act 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 


601-612)  and  is  exempt  from  the 
provisions  of  that  Act. 

Paperwork  Reduction  Act 

This  action  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507). 

Executive  Order  12372 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  tmder  No.  10.570,  and  is 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015,  subpart  V,  and  final  rule-related 
notices  published  at  48  FR  29114,  Jime 
24, 1983,  and  49  FR  22676,  May  31, 
1984. 

n.  Background  and  Discussion  of  Final 
Rule 

On  January  8, 1999,  the  Department 
published  a  direct  final  rule  to  amend 
the  regulatory  requirements  for  FDPIHO 
at  7  CFR  Part  254.  The  rule  expressed 
the  Food  and  Nutrition  Service's  intent 
to  reinstate  the  authority  to  grant  waiver 
requests  from  Indian  Tribal 
Organizations  in  Oklahoma  to  allow 
Indian  tribal  households  living  in  urban 
places  to  participate  in  FDPIHO.  It 
provided  a  30-day  comment  period  and 
stipidated  that  unless  the  Department 
received  written  adverse  comments,  or 
written  notices  of  intent  to  submit 
adverse  comments,  the  rule  wotdd 
become  effective  on  March  9, 1999, 
which  was  60  days  after  publication  in 
the  Federal  Register.  Since  no  adverse 
comments  were  received,  this  action 
confirms  the  rule's  effective  date  as 
March  9, 1999. 

Dated:  March  25, 1999. 
Samuel  Chambers,  Jr., 

Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  99-8762  Filed  4-7-99;  8:45  amj 
BILIJNG  CODE  3410-30-U 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  790 

Description  of  NCUA;  Requests  for 
Agency  Action 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Final  rule. 

SUMMARY:  Due  to  parallel  changes  to  the 
descnptions  of  the  Central  Liquidity 
FaciUty's  (CLF)  Bylaws.  NCUA 
Regulations  must  be  changed  to  mirror 
the  new  descriptions.  The  position  of 
Vice  President  to  the  CLF  has  been 
added  and  the  duties  of  both  the 
President  and  Vice  President  positions 
have  been  changed  in  the  regulation. 
DATES:  Effective  May  10,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  S.  Yolles,  President,  National 
Credit  Union  Central  Liquidity  Facility, 
1775  Duke  Street,  Alexandria,  VA 
22314-3428.  Telephone  Number  (703) 
518-6360. 

SUPPLEMENTARY  INFORMATKM:  Pub.  L. 
96-630,  Title  XVUI,  12  U.S.C.  1795  et. 
seq.,  enacted  in  1979,  created  the 
National  Credit  Union  Central  Liquidity 
Facility  (CLF).  Its  purpose  is  to  improve 
general  financial  stability  by  meeting 
the  liquidity  needs  of  credit  unions  and 
thereby  encourage  savings,  support 
consiuner  and  mortgage  lending,  and 
provide  basic  financial  resovuces  to  all 
segments  of  the  economy. 

On  February  16, 1994,  to  improve 
costs  and  efficiency  of  CLF  operations, 
the  NCUA  Board  approved  the  transfer 
of  the  CLF  to  the  Office  of  Examination 
and  Insurance,  Division  of  Risk 
Management.  Staffing  was  reduced  to 
one  full  time  employee,  with  the 
Director  of  the  Division  of  Risk 
Management  appointed  by  the  NCUA 
Board  to  also  serve  as  CLF  President. 

Due  to  approaching  changes  in  the 
credit  union  environment,  in  December 
of  1998  the  NCUA  Board  approved 
additional  staffing  changes  to  the  CLF. 
The  Office  of  Vice  President  was 
reinstated  and  a  new  staff  position  of 
part-time  analyst  was  added.  This  new 
analyst  position  gives  the  CLF 
additional  analytical  depth  and 
increased  capacity  to  cover  unexpected 
emergency  developments  and  potential 
high-volume  usage. 

The  Board  is  now  amending  its 
regulation  which  describes  the 
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management  staff  of  the  CLF.  The 
reference  to  the  Director  of  the  Office  of 
Risk  Management  is  deleted.  The 
paragraph  is  corrected  to  read  that  the 
NCUA  Board  appoints  the  CLF 
President  and  CLF  Vice  President. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  tiie  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  any  regiilation  may 
have  on  a  substantial  number  of  small 
credit  unions.  The  changes  made  by  this 
rule  are  merely  housekeeping  changes. 
Therefore,  the  NCUA  Board  has 
determined  and  certifies  that,  imder  the 
authority  granted  in  5  U.S.C.  605(b),  this 
final  rule  will  not  liave  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions. 
Accordingly,  the  Board  has  determined 
that  a  Regulatory  Flexibility  Act 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

The  final  rule  has  no  information 
collection  requirements;  therefore,  no 
Paperwork  Reduction  Act  analysis  is 
required. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  states  interests.  Since  these 
are  housekeeping  changes  only,  there  is 
no  effect  on  state  interests. 

List  of  Subjects  in  12  CFR  Part  790 

Credit  unions. 

By  the  National  Credit  Union 
Administration  Board  on  March  30, 1999. 

Becky  Baker, 

Secretary  of  the  Board. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  NCUA  amends  12  CFR 
part  790  as  set  forth  below: 

PART  790— DESCRIPTION  OF  NCUA; 
REQUESTS  FOR  AGENCY  ACTION 

1.  The  authority  citation  for  part  790 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766, 12  U.S.C.  1789, 
12  U.S.C.  1795f. 

2.  Amend  §  790.2  by  revising 
paragraph  (b)6)(ii)  to  read  as  follows: 

§  790.2    Central  and  regional  office 
organization. 

***** 

(b)*  *  * 

(6)*  *  * 

(ii)  NCUA  Central  Liquidity  Facility 
(CLF).  The  CLF  was  created  to  improve 
general  financial  stability  by  providing 
funds  to  meet  the  liquidity  needs  of 


credit  imions.  It  is  a  mixed-ownership 
government  corporation  imder  the 
Government  Corporation  Control  Act 
(31  U.S.C.  9101  et  seq.).  The  CLF  is 
managed  by  the  President,  under  the 
general  supervision  of  the  NCUA  Board 
which  serves  as  the  CLF  Board  of 
Directors.  The  Chairman  of  the  NCUA 
Board  serves  as  the  Chairman  of  the  CLF 
Board  of  Directors.  The  Secretary  of  the 
NCUA  Board  serves  as  the  Secretary  of 
the  CLF  Board  of  Directors.  The  NCUA 
Board  shall  appoint  the  CLF  President 
and  Vice  President. 

[PR  Doc.  99-8355  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  7S3S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9S-NM-55-A0;  Amendment 
3»-11072;  AD  99-0S-08] 

RIN  2120-AAS4 

Airworthiness  Directives;  IMcDonnail 
Douglas  Model  DC-10  and  MD-11 
Series  Airplanes,  and  KC-10  (Miiltaiy) 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
erroneous  references  that  appeared  in 
airworthiness  directive  (AD)  99-06-08 
that  was  published  in  the  Federal 
Register  on  March  12, 1999  (64  FR 
12249).  That  AD  contained  incorrect 
references  to  certain  paragraphs.  This 
AD  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-10  and  MD-11 
series  airplanes,  and  KC-10  (military) 
series  airplanes.  This  AD  requires  a  one- 
time inspection  for  blockage  of  the 
lubrication  holes  on  the  forward 
trunnion  spacer  assembly,  and  a  one- 
time inspection  of  the  forward  trunnion 
bolt  on  the  left  and  right  main  landing 
gear  (MLG)  to  detect  discrepancies;  and 
repair,  if  necessary. 

EFFECTIVE  DATE:  Effective  April  16, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Atmur,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120L.  FAA,  Transport 
•  Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5224;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 
Airworthiness  Directive  (AD)  99-06-08, 
amendment  39-11072,  applicable  to 
certain  McDonnell  Douglas  Model  DC- 


10  and  MD-11  series  airplanes,  and  KC- 
10  (military)  series  airplanes,  was 
published  in  the  Federal  Register  on 
March  12, 1999  (64  FR  12249).  That  AD 
requires  a  one-time  inspection  for 
blockage  of  the  lubrication  holes  on  the 
forward  trunnion  spacer  assembly,  and 
a  one-time  inspection  of  the  forward 
trunnion  bolt  on  the  left  and  right  main 
landing  gear  (MLG)  to  detect 
discrepancies;  and  repair,  if  necessary. 
As  published,  that  AD  contained  four 
erroneous  references  to  incorrect 
paragraphs.  Paragraph  (a)  of  the  final 
rule  states  "For  airplanes  listed  in 
McDonnell  Douglas  Service  Bulletin 
MDll-32-074,  dated  December  15, 
1997:  Except  as  provided  by  paragraphs 

(c)  and  (d)  of  this  AD*  *  *"  However, 
the  exception  referenced  in  that 
paragraph  should  have  been  only  to 
paragraph  (c)  because,  unlike 
paragraphs  (a)  and  (c)  of  the  final  rule, 
paragraph  (d)  applies  to  certain 
McDonnell  Douglas  Model  DC-10-30, 
DC-10,  -40,  and  KC-IO(A)  military 
series  airplanes,  not  to  Model  MD-11 
series  airplanes. 

Paragraph  (b)  of  the  final  rule  states 
"For  airplanes  listed  in  McDonnell 
Douglas  Service  Bulletin  DClO-32-248, 
dated  December  17, 1997:  Except  as 
provided  by  paragraph  (e)  of  this  AD 
*  *  *"  However,  the  exception 
referenced  in  that  paragraph  also  should 
have  included  paragraph  (d)  because, 
like  paragraph  (b)  of  the  final  rule, 
paragraph  (d)  applies  to  certain 
McDonnell  Douglas  Model  DC-10-30, 
DC-10,  -40,  and  KC-IO(A)  military 
series  airplanes. 

The  last  sentence  in  paragraphs  (d) 
and  (e)  of  the  final  rule  states  "•  *  * 
accomplish  the  requirements  specified 
in  paragraph  (a)  of  this  AD."  Paragraph 

(d)  of  the  final  rule  appUes  to  certain 
McDonnell  Douglas  Model  DC-10-30, 
DC-10-40,  and  KC-lOA  (mihtary)  series 
airplanes,  and  paragraph  (e)  applies  to 
certain  McDonnell  Douglas  Model  DC- 
10-10  and  DC-10-15  series  airplanes. 
However,  those  paragraphs  require 
accomplishment  of  the  requirements 
specified  La  paragraph  (a)  of  the  final 
rule,  which  appUes  to  certain 
McDonnell  Douglas  Model  MD-11 
series  airplanes.  The  correct  reference 
should  have  been  to  paragraph  (b). 

Since  no  other  part  of  the  regulatory 
information  has  been  changed,  tbe  final  . 
nile  is  not  being  republished. 

The  effective  date  of  this  AD  remains 
April  16, 1999. 

§39.13    [Corrected] 

On  page  12251,  in  the  third  column, 
paragraph  (a)  of  AD  99-06-08  is 
corrected  to  read  as  follows: 
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(a)  For  airplanes  listed  in  McDonnell 
Douglas  Service  Bulletin  MDll-32-074, 
dated  December  15, 1997:  Except  as 
provided  by  paragraph  (c)  of  this  AD, 
within  24  months  after  the  effective  date 
of  this  AD,  perform  a  one-time  visual 
inspection  of  the  lubrication  holes  on 
the  forward  trunnion  spacer  assembly 
on  the  MLG  for  blockage  by  opposing 
bushings,  and  perform  a  one-time  visual 
inspection  of  the  forward  trunnion  bolt 
on  the  left  and  right  MLG  for  chrome 
flaking,  galling,  and  corrosion  in  the 
grooves;  in  accordance  with  the  service 
bulletin. 


On  page  12252,  in  the  first  column, 
paragraph  (b)  of  AD  99-06-08  is 
corrected  to  read  as  follows: 


(b)  For  airplanes  listed  in  McDonnell 
Douglas  Service  Bulletin  DClO-32-248, 
dated  December  17, 1997:  Except  as 
provided  by  paragraphs  (d)  and  (e)  of 
this  AD,  within  24  months  after  the 
effective  date  of  this  AD,  perform  a  one- 
time visual  inspection  of  the  lubrication 
holes  on  the  forward  trunnion  spacer 
assembly  on  the  MLG  for  blockage  by 
opposing  bushings,  and  perform  a  one- 
time visual  inspection  of  the  forward 
trunnion  bolt  on  the  left  and  right  MLG 
for  chrome  flaking,  galling,  and 
corrosion  in  the  grooves;  in  accordance 
with  the  service  biilletin. 


On  page  12252,  in  the  second  column, 
paragraph  (d)  of  AD  99-06-08  is 
corrected  to  read  as  follows: 


(d)  For  Model  DC-10-30,  DG-10-40, 
and  KC-lOA  (military)  series  airplanes 
on  which  the  requirements  specified  in 
either  paragraph  (c)(l)(i)  or  (c)(2)(ii)  of 
AD  96-03-05,  amendment  39-9502, 
have  been  accomplished:  Within  48 
months  after  the  effective  date  of  this 
AD,  accomplish  the  requirements 
specified  in  paragraph  (b)  of  this  AD. 

•  *        •        *        • 

On  page  12252,  in  the  second  column, 
paragraph  (e)  of  AD  99-06-08  is 
corrected  to  read  as  follows: 

•  *        *        •        • 

(e)  For  Model  DC-10-10  and  DC-10- 
15  series  airplanes,  on  which  the 
requirements  specified  in  paragraph 
(a)(l){i),  (a)(2)(ii),  (b)(2)(i).  or  (b)(2)(ii)  of 
AD  96-16-01,  amendment  39-9701, 
have  been  accomplished:  Within  48 
months  after  the  effective  date  of  this 
AD,  accomplish  the  reqiurements 
specified  in  paragraph  (b)  of  this  AD. 


Issued  in  Renton,  Washington,  on  April  1, 
1999. 

Dairell  M.  Pedowrn, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-8688  Filed  4-7-99;  8:45  am] 
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18  CFR  Parts  lb,  343.  and  385 
Poclwt  No.  RIMS-1 3-000;  Ordw  No.  602] 

Complaint  Procedure* 

Issued  March  31, 1999. 

agency:  Federal  Energy  Regulatory 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
revising  its  regiilations  governing 
complaints  filed  with  the  Commission 
under  the  Federal  Power  Act,  the 
Natural  Gas  Act,  the  Natural  Gas  Policy 
Act,  the  Public  Utihty  Regulatory 
Policies  Act  of  1978,  the  Interstate 
Commerce  Act,  and  the  Outer 
Continental  Shelf  Lands  Act.  The  Final 
Rule  is  designed  to  encourage  and 
support  consensual  resolution  of 
complaints,  and  to  organize  the 
complaint  procedures  so  that  all 
complaints  are  handled  in  a  timely  and 
fair  manner. 

In  order  to  organize  the  complaint 
procedures  so  that  all  complaints  are 
handled  in  a  timely  and  fair  manner,  the 
Commission  is  revising  Rule  206  of  its 
Rules  of  Practice  and  Procedure.  Among 
other  things,  the  Commission  is 
requiring  that  complaints  meet  certain 
informational  requirements,  requiring 
answers  to  be  filed  in  a  shorter,  20-day 
time  frame,  and  providing  various  paths 
for  resolution  of  complaints,  including 
Fast  Track  processing  for  complaints 
that  are  hi^y  time  sensitive.  The 
Commission  is  also  adding  a  new  Rule 
218  providing  for  simpUfied  procedures 
for  complaints  where  the  amoimt  in 
controversy  is  less  than  $100,000  and 
the  impact  on  other  entities  is  de 
minimis. 

The  Commission  is  codifying  its 
current  Enforcement  Hotline  procedures 
in  Part  lb,  Rules  Relating  to 
Investigations  and  revising  its 
alternative  dispute  resolution 
regulations  (Rules  604,  605  and  606)  to 
conform  to  the  changes  made  by  the 
Administrative  Dispute  Resolution  Act 
of  1996.  Finally,  the  Commission  is 
revising  certain  sections  of  Part  343, 


Procedural  Rtiles  AppUcable  to  Oil 

Pipeline  Proceedings,  to  conform  to  the 

changes  in  the  Commission's  complaint 

procedures  in  Part  385  of  the 

regulations. 

DATES:  The  regiUations  are  effective  May 

10, 1999. 

ADDRESSES:  Federal  Energy  Regulatory 

Commission,  888  First  Street,  N.E., 

Washington,  D.C.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Faeiberg,  Office  of  the  General 

Counsel,  Fedaral  Energy  Regulatory 

Commission,  888  First  Street,  N.E., 

Washington,  D.C.  20426,  (202)  208- 

1275. 

SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of 

this  dociunent  in  the  Federal  Register, 

the  Commission  also  provides  all 

interested  persons  an  opportimity  to 

inspect  or  copy  the  contents  of  this 

document  during  normal  business  hours 

in  the  Public  Reference  Room  at  888 

First  Street,  N.E.,  Room  2A, 

Washington,  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Homepage 
(http://www.ferc.fed.us)  using  the  CIPS 
Link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  6.1  format.  CIPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397,  if 
dialing  locally,  or  1-800-856-3920,  if 
dialing  long  distance.  To  access  QPS, 
set  your  communications  software  to 
19200, 14400, 12000,  9600,  7200,  4800. 
2400,  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to  cipsmaster@ferc.fed.us. 

Tnis  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  dociunents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  R^S  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222. 
or  by  E-mail  to  rimsmastei^erc.fed.us. 

Fmally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  RVJ  International,  Inc.  RV) 
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International,  Inc.  is  located  in  the 
Public  Reference  Room  at  888  First 
Street.  N.E..  Washington.  D.C.  20426. 

The  Commission  has  concluded,  with 
the  concurrence  of  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  of  OKfB  that  this  nile  is  not  a 
"major  rule"  as  defined  in  section  351 
of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  804(2). 
Before  Commissioners:  James  J.  Hoecker, 

Chairman;  Vicky  A.  Bailey,  William  L. 

Massey,  Linda  Breathitt,  and  Curt 

Hebert,  Jr. 

I.  Introductioii 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  revising 
its  regulations  governing  complaints 
filed  with  the  Commission  luider  the 
Federal  Power  Act,  the  Natural  Gas  Act, 
the  Natural  Gas  Policy  Act,  the  Public 
Utility  Regulatory  Policies  Act  of  1978, 
the  Interstate  Commerce  Act,  and  the 
Outer  Continental  Shelf  Lands  Act. '  The 
Final  Rule  is  designed  to  encourage  and 
support  consensual  resolution  of 
complaints,  and  to  organize  the 
complaint  procedures  so  that  all 
complaints  are  handled  in  a  timely  and 
fair  manner. 

In  order  to  organize  the  complaint 
procedures  so  that  all  complaints  are 
handled  in  a  timely  and  fair  manner,  the 
Commission  is  revising  Rule  206  of  its 
Rules  of  Practice  and  Procedure.  ^ 
Among  other  things,  the  Commission  is 
requiring  that  complaints  meet  certain 
informational  requirements,  requiring* 
answers  to  be  filed  in  a  shorter,  20-day 
time  frame,  and  providing  various  paths 
for  resolution  of  complaints,  including 
Fast  Track  processing  for  complaints 
that  are  highly  time  sensitive.  These 
changes  should  ensiu«  that  the 
Commission  and  all  parties  to  a  dispute 
have  as  much  information  as  early  in 
the  complaint  process  as  possible  to 
evaluate  their  respective  positions.  The 
changes  should  also  ensure  that  the 
process  used  to  resolve  a  complaint  is 
suited  for  the  facts  and  circumstances 
surrounding  the  complaint,  the  harm 
alleged,  the  potential  impact  on 
competition,  and  the  amount  of 
expedition  needed. 

The  Commission  is  adding  a  new  Rule 
218  providing  for  simplified  procedures 
for  complaints  where  the  amount  in 
controversy  is  less  than  $100,000  and 


the  impact  on  other  entities  is  de 
minimis. 

The  Commission  is  also  taking  a 
number  of  steps  to  support  its  policy  of 
promoting  consensual  resolution  of 
disputes  among  parties  in  the  first 
instance.  The  recently  created  Dispute 
Resolution  Service  will  work  with  all 
those  interested  in  Commission 
activities  to  increase  awareness  and  use 
of  alternative  dispute  resolution  (ADR) 
in  all  areas  the  Commission  regulates. 
This  new  service  will  also  help  identify 
cases  appropriate  for  ADR  processes  and 
conduct  ADR  processes,  including 
convening  sessions.  In  this  Final  Ride, 
the  Commission  is  codifying  its  current 
Enforcement  Hotline  procediues  in  Part 
lb.  Rules  Relating  to  hivestigations.' 
This  change  will  further  publicize  and 
establish  the  Hotline  as  a  viable 
alternative  to  the  filing  of  a  formal 
complaint. 

The  Commission  is  also  revising  its 
alternative  dispute  resolution 
regulations  (Rules  604,  605  and  606)^  to 
conform  to  the  changes  made  by  the 
Administrative  Dispute  Resolution  Act 
of  1996.5  The  ADRA  of  1996  provides 
that  the  confidentiality  provisions  of  the 
Act  pre-empt  the  disclosing 
requirements  of  the  Freedom  of 
hiformation  Act  (FOIA).  The  ADRA  of 
1996  also  eliminated  provisions  which 
allowed  an  agency  to  terminate  the 
arbitration  proceeding  at  any  point  prior 
to  the  issuance  of  an  award,  and  to 
vacate  or  opt-out  of  an  arbitration  award 
within  30  days  after  the  service  of  the 
award.  By  bringing  existing  Rules  604, 
605,  and  606  into  compliance  with  the 
confidentiality,  termination  and  opt-out 
provisions  of  the  1996  ADRA,  the 
Commission  will  further  foster  an 
environment  that  promotes  consensual 
resolution  of  disputes  by  eliminating 
provisions  in  its  regulations  which  were 
seen  as  having  a  chilling  effect  on  the 
useof  ADR.6 

The  Commission  is  also  revising 
certain  sections  of  Part  343,  Procedural 
Rules  Applicable  to  Oil  Pipeline 
Proceedings,''  to  conform  to  the  changes 
in  the  Commission's  complaint 
procedures  in  Part  385  of  the 
regulations. 

n.  Background 

The  Commission  first  received 
requests  to  change  its  complaint 
procedures  in  filings  arising  out  of  a 


proceeding  concerning  interstate  natural 
gas  pipelines.  The  Pipeline  Customer 
Coalition^  filed  a  proposal  for  expedited 
procedures  for  the  consideration  and 
resolution  of  complaints  filed  with 
respect  to  natural  gas  pipeline  rates, 
services,  or  practices.^  The  Interstate 
Natural  Gas  Association  Of  America 
(INGAA)  filed  its  own  proposal  and 
comments  in  opposition  to  the 
Coalition's  proposal. '° 

On  March  30, 1998,  in  Docket  No. 
PL98-4-000,  the  Commission  held  a 
symposium  on  the  Commission's 
complaint  procedures  to  determine  (1) 
how  well  the  Commission's  current 
complaint  procedures  are  working.  (2) 
whether  changes  to  the  current 
complaint  procedures  are  appropriate, 
and  (3)  what  type  of  changes  should  be 
made. ' '  Whereas  the  Coalition's  and 
INGAA's  proposals  were  restricted  to 
complaints  against  pipelines,  the 
purpose  of  the  symposium  was  to 
discuss  the  Commission's  complaint 
procedures  on  a  generic  basis.  The 
Commission  obtained  a  cross  section  of 
views  from  all  segments  of  the  gas, 
electric,  and  oil  pipeline  industries,  as 
well  as  state  regulatory  agencies  and 
members  of  the  energy  bar.  The 
Commission  received  a  number  of 
comments  follomng  the  symposium 
representing  a  broad  range  of  interests 
from  the  natural  gas  pipeline,  electric, 
and  oil  pipeline  industries.  As  a  result 
of  a  commitment  made  by 
representatives  of  various  segments  of 
the  electric  industry  at  the  March  30, 
1998  symposium,  the  Electric  Industry 
Dispute  Resolution  Working  Group 
(Electric  Working  Group)  '^  filed 


<  In  the  Notice  of  Proposed  Rulemaking  (NOPR). 
the  Commission  inadvertently  omitted  a  reference 
to  the  Outer  Continental  Shelf  Lands  Act  (OCSLA) 
as  one  of  the  statutes  under  which  complaints  may 
be  filed,  and,  therefore,  affected  by  the  proposed 
regulations. 

^  18  CFR  385.206  (1998). 


'  18  CFR  Part  lb  (1998). 

■•  18  CFR  385.604-606  (1998). 

'Pub.  L.  104-320. 110  Stat.  3870  (October  19. 
1996). 

<^Iune  23, 1998  Comments  of  the  American 
Arbitration  Association  in  Docket  No.  PL98-4-000 
at  5. 

">  18  CFR  Part  343  (1998). 


'The  Pipeline  Customer  Coalition  consists  of  the 
American  Iron  and  Steel  Institute,  the  LOC  Caucus 
of  the  American  Gas  Association,  American  Public 
Gas  Association,  Associated  Gas  Distributors, 
Georgia  Industrial  Group,  Independent  Petroleum 
Association  of  America,  Natural  Gas  Supply 
Association,  Process  Gas  Consumers,  and  United 
Distribution  Companies. 

'Comments  and  Petition  of  the  Pipeline  Customer 
Coalition,  and  Amended  Petition  of  the  Pipeline 
Customer  Coalition  for  Proposed  Rulemaking  filed 
on  May  31, 1996,  and  April  3, 1997,  respectively, 
in  Regulation  of  Negotiated  Transportation  Services 
of  Natural  Gas  Pipelines,  et  al..  Docket  Nos.  RM96- 
7-000  and  RM96-1 2-000. 

'"Comments  and  Petition  of  the  Interstate  Natural 
Gas  Association  of  America  filed  on  April  10, 1997, 
in  Regulation  of  Negotiated  Transportation  Services 
of  Natiiral  Gas  Pipelines,  et  al..  Docket  Nos.  RM96- 
7-000,  RM96-1 2-000,  and  RM97-4-000. 

' '  Symposium  on  Process  and  Reform: 
Commission  Complaint  Procedures,  Docket  No. 
PL98-4-000. 

■2  The  Electric  Working  Group  includes 
representatives  from  American  Public  Power 
Association,  Coalition  for  a  Competitive  Electric 
Market,  Edison  Electric  Institute,  Electric  Power 
Supply  Association,  Illinois  Municipal  Electric 
Agency,  National  Rural  Electric  Cooperative 
Association  and  Transmission  Access  Policy  Study 
Group,  working  with  the  assistance  and  support  of 
the  American  Arbitration  Association. 
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recommendations  and  proposed 
procedures  for  dispute  resolution.'^ 
On  July  29, 1998,  the  Coimnission 
issued  a  notice  of  proposed  rulemaking 
(NOPR)  in  Docket  No.  RM98-13-000.'* 
The  Commission  received  57  comments 
on  the  NOPR  representing  all  segments 
of  the  gas,  electric,  and  oil  pipelLie 
industries. 

m.  Discussion 

The  natural  gas  and  electric  industries 
have  imdergone  and  will  continue  to 
imdergo  si^iificant  transformations  as  a 
result  of  changes  to  the  Commission's 
regulatory  poUcies.  These  industries  are 
now  operating  in  an  environment  which 
is  increasingly  driven  by  competitive 
market  forces.  Because  of  the  short-term 
transactional  nature  of  the  electric  and 
gas  markets,  and  the  fact  that 
competitive  changes  happen  quickly, 
timely  and  effective  resolution  of 
complaints  has  become  more  crucial.  If 
the  Commission  is  to  use  lighter-handed 
forms  of  regulation,  it  must  have  a 
complaint  process  that  ensures  that 
complainants  will  receive  adequate 
protection  and  redress  imder  the 
statutes  administered  and  enforced  by 
the  Commission.  Complaints  enable  the 
Commission  to  monitor  activities  in  the 
marketplace  and  provide  an  early 
warning  system  for  identifying  potential 
problems.  This  Final  Rule  is  necessary 
to  provide  assurance  to  the  pubUc  that 
complaints  will  receive  appropriate 
consideration  and  that  complaints  that 
require  expedited  consideration  will 
receive  it. 

The  revised  regulations  will 
encourage  and  support  the  resolution  of 
disputes  by  the  parties  themselves  prior 
to  tiie  filing  of  a  formal  complaint.  If 
potential  complaints  can  be  resolved  or 
the  munber  of  issues  in  a  potential 
complaint  can  be  reduced  informally, 
the  Commission  then  can  focus  its 
attention  on  the  significant  remaining 
issues  raised  in  the  formal  complaints 
ultimately  filed  with  the  Commission. 

The  revised  regulations  organize  the 
complaint  procedures  so  that  all 
complaints  are  handled  in  a  timely,  iiair 
manner  based  upon  an  appropriate 
record.  The  regulations  will  assure  that 
those  complaints  deserving  of 
expedition  receive  it  by  recognizing  that 
the  appropriate  process  to  be  used  for  a 
particular  complaint  depends  on  many 
foctors  including  the  harm  alleged  and 
the  facts  and  circumstances  surrounding 
the  complaint. 


'J  Electric  Industry  Dispute  Resolution  Woridng 
Group  Recommendations  and  Proposed  Procedures 
for  Dispute  Resolution  filed  on  June  23, 1998,  in 
Symposium  on  Process  and  Reform:  Commission 
Complaint  Procedures,  Docket  No.  PL9&-4-000. 
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The  proceedings  conducted  over  the 
past  12  months  and  the  comments 
received  in  response  to  the 
Commission's  NOPR  have  all  served  to 
emphasize  the  need  to  have  in  place 
procedures  that  will  enable  resolution 
without  delay  of  disputes  that  will  arise 
in  the  context  of  the  rapidly  moving 
competitive  circumstances  of  today's 
federally  regulated  energy  industries. 
This  Final  Rule  must  be  viewed  against 
a  backgroimd  of  a  more  complex  energy 
market  where  regulated  companies  are 
driven  increasingly  by  competitive 
market  forces.  The  dynamics  of 
competitive  markets  and  Ughter-handed 
Commission  regulation  can  be  expected 
to  change  the  nature  of  the  complaints 
received.  The  Commission  will  be  faced 
both  with  novel  commercial  problems 
and  with  requests  for  "real  time"  reUef. 
These  rules  will  allow  the  Commission 
to  respond  to  the  greater  demands  that 
will  be  placed  upon  it  to  expeditiously 
resolve  disputes. 

A.  Informational  Requirements  fi}r 
Complaints 

The  final  rule  revises  Rule  206,  set 
forth  in  section  385.206  of  the 
Commission's  regulations,  to  require 
that  a  complaint  must  satisfy  certain 
informational  requirements.  A 
complaint  must:  (1)  Clearly  identify  the 
action  or  inaction  which  is  alleged  to 
violate  appUcable  statutory  standards; 

(2)  explain  how  the  action  or  inaction 
violates  applicable  statutory  standards; 

(3)  set  forth  the  business,  commercial, 
economic  or  other  issues  presented  by 
the  action  or  inaction  as  such  relate  to 
or  a£fiect  the  complainant;  (4)  make  a 
good  faith  effort  to  quantify  the  financial 
impact  or  burden  (if  any)  created  for  the 
complainant  as  a  result  of  the  action  or 
inaction;  (5)  indicate  the  practical, 
operational,  or  nonfinancial  impacts 
imposed  as  a  result  of  the  action  or 
inaction,  including,  where  applicable, 
the  environmental,  safety  or  reliability 
impacts  of  the  action  or  inaction;  (6) 
state  whether  the  issues  presented  are 
pending  in  an  existing  Commission 
proceeding  or  a  proceeding  in  any  other 
forum  in  which  the  complainant  is  a 
party,  and  if  so,  provide  an  explanation 
why  timely  resolution  cannot  be 
achieved  in  that  forum;  (7)  state  the 
specific  relief  or  remedy  requested, 
including  any  request  for  stay,  extension 
of  time,  or  other  preliminary  reUef,  and 
in  cases  seeking  other  preliminary  reUef, 
a  detailed  explanation  of  why  such 
relief  is  required  addressing:  (i)  the 
likelihood  of  success  on  the  merits;  (ii) 
the  nature  and  extent  of  the  harm  if 
preliminary  relief  is  denied;  (iii)  the 
balance  of  the  relevant  interests,  i.e.,  the 
hardship  to  nonmovant  if  preliminary 


relief  is  granted  contrasted  with  the 
hardship  to  the  movant  if  preliminary 
reUef  is  denied;  and  (iv)  the  effiect,  if 
any,  of  the  decision  on  preliminary 
relief  on  the  pubUc  interest;  (8)  include 
all  documents  that  support  the  facts  in 
the  complaint  in  possession  of,  or 
otherwise  attainable  by,  the 
complainant,  including,  but  not  limited 
to,  contracts,  affidavits,  and  testimony; 

(9)  state  (i)  whether  the  Enforcement 
Hotline,  Dispute  Resolution  Service, 
tariff-based  dispute  resolution 
mechanisms,  or  other  informal 
procedures  were  used;  (ii)  whether  the 
complainant  believes  that  alternative 
dispute  resolution  under  the 
Commission's  supervision  could 
successfully  resolve  the  complaint;  (iii) 
what  types  of  ADR  procedures  could-be 
used;  and  (iv)  any  process  that  has  been 
agreed  on  for  resolving  the  complaint; 

(10)  include  a  form  of  notice  suitable  for 
publication  in  the  Federal  Register  and 
submit  a  copy  of  the  notice  on  a 
separate  3V2  inch  diskette  in  ASCII 
format;  and  (11)  explain  with  respect  to 
requests  for  Fast  Track  processing 
pursuant  to  section  385.206(h).  why  the 
standard  processes  will  not  be  adequate 
for  expeditiously  resolving  the 
complaint." 

The  Commission  is  adopting,  as  the 
final  rule,  the  proposal  in  the  NOPR 
with  certain  modifications.  The  NOPR 
had  proposed  to  require  complaints  to 
include  all  documents  that  support  the 
facts  in  the  complaint.  A  niunber  of 
commenters  (Dynegy,  American  PubUc 
Power  Association,  Transmission 
Dependent  Utility  Systems)  were 
concerned  that  they  would  not  be  able 
to  meet  the  requirement  to  include  all 
documents  that  support  the  facts  in  the 
complaint  because,  they  asserted,  in 
many  instances  relevant  documents  will 
be  in  the  hands  of  the  respondent. 
Section  385.206(b)(8)  adopted  in  the 
final  rule  is  modified  fiom  that 
proposed  to  request  "all  dociunents  that 
support  the  feurts  in  the  complaint  in 
possession  of,  or  otherwise  attainable 
by,  the  complainant,  including,  but  not 
limited  to,  contracts,  affidavits,  and 
testimony."  This  should  alleviate 
commenters'  concerns. 

The  NOPR  proposed  to  require 
complainants  to  quantify  the  financial 
impact  or  burden  (if  any)  created  for  the 
complainant  as  a  result  of  the  action  or 
inaction  of  the  respondent.  A  number  of 
conunenters  (Enron  Capital  and  Trade, 
American  PubUc  Power  Association, 
Missouri  PubUc  Service  Commission) 
were  concerned  that  they  would  not  be 
able  to  meet  the  requirement  to  quantify 


<>The  Fact  Track  process  is  describe  in  section  H 
below. 


17090  Federal  Register /Vol.  64,  No.  67  /  Thursday,  April  8,  1999 /Rules  and  Regulations 


the  financial  impact  or  burden  (if  any) 
created  for  the  complainant  as  a  result 
of  the  action  or  inaction.  Section 
385.206(b)(4)  adopted  in  the  final  rule  is 
modified  from  that  proposed  to  require 
a  complainant  to  "make  a  good  faith 
effort  to  quantify  the  financial  impact  or 
biuden  (if  any)  created  for  the 
complainant  as  a  residt  of  the  action  or 
inaction." 

The  Pipeline  Customer  Coalition  was 
concerned  about  having  to  reveal 
commercially  sensitive  information  for 
the  purposes  of  supporting  a  complaint. 
To  protect  such  information,  the 
Pipeline  Customer  Coalition  proposed 
that  (a)  the  complaint  specifically 
indicate  the  absence  of  certain 
information  that  the  complainant 
regards  as  commercially  sensitive  and 
(b)  the  complaint  include  a  proposed 
protective  order  that  could  be  adopted 
by  the  Commission  to  facilitate  the 
disclosure  of  confidential  factual  data  to 
the  respondent  and  other  parties  to  the 
complaint  proceeding. 

The  Commission  adopts  here  a 
procediu^  aldn  to  that  for  oil  pipelines 
filing  applications  for  market  power 
determinations  where  interested 
persons  must  execute  an  applicant- 
proposed  protective  agreement  to 
receive  the  complete  application.  A 
complainant  would  file  its  complete 
complaint  with  a  request  for  privileged 
treatment.  The  respondent  and  other 
parties  woxdd  receive  a  redacted  version 
of  the  complaint  along  with  a 
complainant-proposed  protective 
agreement.  The  respondent  and  parties 
would  receive  the  privileged  version  of 
the  complaint  by  executing  the 
protective  agreement  and  returning  it  to 
the  complainant.  Such  a  procedure  has 
the  advantage  of  enabling  parties  to 
resolve  disclosure  disputes  through 
consensual  agreement  among 
themselves  without  the  need  for 
Commission  involvement  in  every 
instance  involving  privileged 
information.  The  Commission  could 
still  step  in  if  parties  were  imable  to 
agree  on  protective  conditions  or 
expressed  a  need  for  the  added 
assurance  against  disclosiue  that  would 
be  ofiiered  by  a  Commission-issued 
protective  order.  If  necessary,  the 
Commission  could  develop  a  model 
protective  agreement  akin  to  the  model 
protective  order  developed  recently  by 
the  Office  of  Administrative  Law  Judges. 

Therefore,  in  section  385.206  adopted 
in  the  final  rule,  a  new  section  (e)  is 
added  describing  the  privileged 
treatment  procediues.  A  complainant 
may  request  privileged  treatment  of 
documents  and  information  contained 
in  the  complaint  pursuant  to  section 
388.112  of  the  Commission's 


regulations.  '^  In  the  event  privileged 
treatment  is  requested,  the  complainant 
must  file  the  original  and  three  copies 
of  its  complaint  with  the  information  for 
which  privileged  treatment  is  sought 
and  11  copies  of  the  pleading  without 
the  information  for  which  privileged 
treatment  is  sought.  The  original  and 
three  copies  must  be  clearly  identified 
as  containing  information  for  which 
privileged  treatment  is  sought.  A 
complainant  must  provide  a  copy  of  its 
complaint  without  the  privileged 
information  and  its  proposed  form  of 
protective  agreement  to  each  entity  that 
is  to  be  served  pursuant  to  section 
385.206(c).  An  interested  person  must 
make  a  written  request  to  the 
complainant  for  a  copy  of  the  complete 
complaint  within  5  days  after  the  filing 
of  the  complaint.  The  request  must 
include  an  executed  copy  of  the 
protective  agreement.  A  complainant 
must  provide  a  copy  of  the  complete 
complaint  to  the  requesting  person 
within  5  days  after  receipt  of  the  written 
request  and  an  executed  copy  of  the 
protective  agreement.  Any  party  can 
object  to  the  proposed  form  of  protective 
agreement. 

Because  of  the  10  days  that  are 
provided  to  exchange  information  when 
the  privileged  treatment  provisions  are 
invoked,  the  Commission  is  providing 
in  section  385.206(f)  of  the  final  rule 
that  answers,  interventions  and 
comments  are  due  30  days  after  the 
complaint  is  filed  when  the  privileged 
provisions  are  used.  This  will  ensiue 
that  respondents  will  have  the  normal 
20  days  to  file  an  answer  once  they  have 
received  the  complete  complaint.'^  In 
addition,  section  385.206(f)  provides 
that  in  the  event  there  is  an  objection  to 
the  protective  agreement,  the 
Commission  will  establish  the  time 
when  answers,  interventions,  and 
comments  will  be  due. 

Language  used  in  the  NOPR  in 
proposed  sections  385.206(b)(1)  and  (2) 
would  have  required  a  complainant  to 
identify  and.explain  "why  the  action  or 
inaction  is  unjust,  unreasonable,  imduly 
discriminatory  or  preferential,  or 
otherwise  imlawful,  or  is  contrary  to  a 
condition  in  a  certificate  or  license,  a 
tariff  provision,  or  the  terms  of  an 
exemption."  This  language,  however, 
may  not  describe  all  the  statutory 
standards  that  could  apply  in  a 
complaint  situation.  The  Outer 
Continental  Shelf  Lands  Act  provides, 
for  example,  that  pipelines  must 
transport  "without  discrimination"  and 
must  provide  "open  and 


1*18(311388.112(1998). 

■^  See  Section  E  below  for  a  discussion  of  the  time 
period  for  answers. 


nondiscriminatory  access." 
Accordingly,  the  informational 
requirements  adopted  in  section 
385.206(b)(1)  and  (2)  of  the  final  rule  are 
modified  irom  those  proposed  to  require 
that  complainants  "identify  the  action- 
or  inaction  which  is  alleged  to  violate 
applicable  statutory  standards  or 
regulatory  requirements,"  and  explain 
"why  the  action  or  inaction  violates 
applicable  statutory  standards  or 
regulatory  requirements."  This  will 
avoid  any  confusion  that  might  have 
resulted  from  the  language  in  the  NOPR 
being  construed  in  a  way  as  to  limit 
when  complaints  could  be  filed. 

A  niunber  of  commenters  (Piedmont 
Natural  Gas,  Florida  Cities,  Joint 
Consumer  Advocates)  requested  that  a 
final  rule  provide  complainants  with 
discovery  rights.  The  Commission  will 
not  include  discovery  rights  as  part  of 
the  final  rule.  However,  the  Commission 
recognizes  that  there  will  be  instances 
in  which  information  necessary  to 
support  a  complainant's  allegation  is 
not  readily  available  because  it  is  in  the 
hands  of  Uie  respondent.  In  these  cases, 
a  complainant  should  file  all  the 
information  that  it  has.  It  should  also 
identify  as  support  for  a  request  for 
discovery  the  further  information  that  it 
needs  that  is  in  the  hands  of  the 
respondent.  The  Commission  will 
address  these  situations  on  a  case  by 
case  basis. 

Should  there  be  factual  issues  that 
require  record  development  through 
hearing  before  an  ALJ,  discovery  woidd 
be  avaUable  as  an  element  of  the  usual 
hearing  process.  A  complainant  that 
suggests  a  hearing  as  its  procedural  path 
coudd  also  include  discovery  requests 
with  its  complaint.  If  a  hearing  is 
established,  the  ALJ  would  control 
discovery. 

B.  Informal  Resolution 

The  Commission  strongly  encourages 
parties  to  attempt  informal  resolution  of 
their  disputes  prior  to  the  filing  of  a 
formal  complaint.  The  Commission 
therefore  proposed  in  the  NOPR  that 
parties  be  required  to  explain  whether 
alternative  dispute  resolution  was  tried 
and,  if  not,  why.  After  considering  the 
comments  the  Commission  adopts  the 
proposal  in  the  NOPR. 

In  addition  to  such  existing  informal 
dispute  resolution  mechanisms  as  those 
in  tariff  provisions  and  the 
Commission's  Enforcement  Hotline,  the 
Conunission  currently  is  developing  an 
expanded  alternative  dispute  resolution 
capability  as  part  of  its  internal 
restructuring.  Having  these  capabilities 
available  should  facilitate  the  informal 
resolution  of  many  disputes  and  save 
parties  the  time  and  expense  associated 
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with  the  filing  and  resolution  of  a 
formal  complaint.  Parties  to  a  dispute 
therefore  should  have  sufficient  means 
and  incentive  to  resolve  their  disputes 
informally.  A  potential  complainant, 
however,  shoiild  be  given  the  broadest 
possible  options  in  how  it  wishes  to 
proceed  with  a  complaint.  The 
Conunission,  therefore,  will  not 
mandate  the  use  of  informal  procediues 
prior  to  filing  a  formal  complaint  as 
requested  by  certain  parties  (WilUams, 
Koch,  INGAA,  Mobil  Pipe  line.  El  Paso 
Energy,  the  Utility  Coalition,  Energy, 
and  NYSE). 

The  Commission  also  requested 
conunents  on  what  tjrpe  of  professional 
assistance  the  Commission  might 
provide  to  facilitate  informal  dispute 
resolution.  Wisconsin  Distributor  Group 
stated  that  the  Commission  should 
publish  on  a  regular  basis  industry 
specific  status  reports  on  complaints. 
Enron  Capital  and  Trade  stated  that  the 
Commission  shoidd  have  a  pubUcation 
or  web  site,  to  provide  information 
about  a  party's  options  in  filing  a 
complaint  and  how  the  process  could 
work,  or  a  procedural  hotline.  Indicated 
Shippers  stated  that  complaints  should 
be  posted  on  a  web  site  because  the 
Commission's  Records  and  Information 
Management  System  (RIMS)  is  difficult 
to  access  and  can  be  blurred.  American 
Public  Power  Association  stated  that  the 
Commission  should  establish  a  division 
of  dispute  resolution.  Transmission 
Dependent  Utility  Systems  stated  that 
the  Commission  should  have  prefiling 
conferences  for  complaints  in  which 
Staff  meets  informally  with  parties  and 
renders  non-binding  advice.  EPSA 
stated  informal  procedures  will  be  most 
effective  if  staff  plays  an  active  role. 
USDA-Riual  Utilities  Service  stated  that 
the  Conunission  should  post  on  its 
website  the  names  of  a  case  officer  for 
each  docket  who  is  available  to  answer 
questions.  In  their  reply  comments, 
PipeUne  Customer  Coalition  and 
Indicated  Shippers  supported  the  idea 
of  the  publication  of  a  complaint  status 

report. 

Many  of  these  ideas  will  prove 
valuable  as  the  Commission  moves 
towards  greater  reliance  on  the 
electronic  exchange  of  information.  The 
Commission  is  currently  engaging  in  an 
internal  review  of  its  information 
technology  capabilities  and  is 
examining  the  issue  of  public  access  to 
information  and  electronic  filing  in 
Docket  No.  PL98-1-000. '«  Although  the 
Commission  will  put  certain  basic 
information  about  a  party's  options  in 
filing  a  complaint  on  the  FERC 


'•Public  Access  to  Information  and  Electronic 
Filing. 


Homepage,  the  idea  of  a  complaint 
status  report,  as  well  as  other  electronic 
access  issues  relating  to  complaints,  will 
be  considered  as  part  of  the  broader 
review  of  information  technology 
capabilities.  In  addition,  the 
Commission's  new  Dispute  Resolution 
Service  will  be  a  resource  that  can  be 
used  to  aid  in  the  informal  resolution  of 
disputes  before,  or  after,  a  complaint  is 
filed.  Further,  the  Enforcement  Hotline 
will  continue  to  be  available  to  resolve 
informal  complaints  prior  to  a  formal 
filing. 

C.  Simultaneous  Service 

Section  385.206(c)  adopted  in  the 
final  rule  is  modified  from  that 
proposed  to  read: 

Any  person  filing  a  complaint  must  serve 
a  copy  of  the  complaint  on  the  respondent, 
affected  regulatory  agencies,  and  others  the 
complainant  reasonably  knows  may  be 
expected  to  be  affected  by  the  complaint. 
Service  must  be  simultaneous  with  filing  at 
the  Conmiission  for  respondents  and  affected 
entities  in  the  same  metropolitan  area  as  the 
complainant.  Simultaneous  or  overnight 
service  is  acceptable  for  respondents  and 
affected  entities  outside  the  complainant's 
metropolitan  area.  Simultaneous  service  can 
be  accomplished  through  electronic  mail,  fax, 
express  delivery,  or  messenger. 

The  NOPR  proposed  to  require  a 
complainant  to  serve  a  copy  of  the 
complaint  on  the  respondent  and  all 
others  who  the  complainant  knows  will 
be  affected  simultaneously  with  filing  at 
the  Commission.  Certain  commenters 
(Pipeline  Customer  Coalition,  WiUiams 
Companies,  Enron  Capital,  Dynegy, 
NRECA,  ProLiance,  Chevron  Products 
Co.)  were  concerned  that  service  on  all 
parties  who  the  complainant  knows  will 
be  affected  is  speculative.  Certain 
commenters  (CPUC,  USDA-Rural 
Utilities  Service)  also  requested  that 
simultaneous  service  include  affected 
regulatory  agencies.  Finally,  INGAA 
requested  that  service  should  be 
overnight  for  out  of  town  residents  and 
the  same  day  for  in  town  residents. 
These  concerns  and  requests  are 
reasonable  and  their  substance  is 
incorporated  in  the  final  rule  in  section 
385.206(c). 

INGAA  requested  that  the 
Commission  should  explore  the 
possibility  of  electronic  service. 
Transmission  Dependent  Utility 
Systems  asserted  that  serving  all 
affected  customers  may  be  burdensome 
and  that  complainants  should  instead 
provide  a  detailed  electronic  notice. 
Missomi  PSC  asserted  that  the 
respondent  should  post  the  complaint 
on  an  EBB  or  the  internet. 

As  discussed  above,  electronic  filing 
issues,  including  electronic  service,  are 


being  examined  in  Docket  No.  PL98-1- 
000  and  thus  should  be  addressed  in 
that  proceeding.  In  addition,  issues 
concerning  electronic  access  to 
information  are  being  explored  as  part 
of  the  Commission's  internal  review  of 
its  information  technology  capabilities. 

D.  Notice  of  the  Complaint 

The  NOPR  proposed  that  the 
Commission  issue  a  notice  of  complaint 
within  two  days.  Certain  commenters 
(Pipeline  Customer  Coalition,  AOPL, 
Cenex  Pipeline)  requested  that  this  be 
codified  in  the  regulations.  The 
Commission  will  not  include  such  a 
requirement  in  the  regulations. 

The  date  of  issuance  of  the  notice  of 
a  complaint  is  not  crucial  to  a  speedy 
resolution  of  a  complaint  proceeding 
because  the  time  for  filing  answers, 
conunents,  and  interventions  is 
calculated  based  on  the  date  the 
complaint  is  filed  rather  than  the  date 
of  the  notice.  Nevertheless,  the 
Commission  intends  to  issue  all  notices 
promptly  and  expects  to  be  able  to  issue 
most  notices  within  two  days. 

A  number  of  commenters  (Eim)n 
Pipeline,  Koch  Gateway,  El  Paso  Energy. 
Equilon  Pipeline,  Williams,  INGAA, 
Duke  Energy,  Consumers  Energy,  Oil 
Pipeline  Shipper  Group,  and  Express 
Pipeline  Partnership)  suggested  that 
complaints  be  screened  for  deficiencies 
and,  if  necessary,  dismissed  prior  to  a 
notice  being  issued.  Pipeline  Customer 
Coalition  opposes  screening,  stating  that 
respondents  should  be  required  to 
identify  any  complaint  deficiencies  in 
their  answers. 

The  Commission  agrees  with  the 
Pipeline  Customer  Coalition  that  any 
deficiencies  in  a  complaint  should  be 
pointed  out  in  the  answer  and  the 
Commission  can  make  a  decision  based 
on  all  the  pleadings.  Further,  in  the 
Commission's  experience  it  is  unlikely 
that  a  complaint  would  be  so  patently 
deficient  as  to  require  a  summary 
dismissal  on  procediu-al  groimds.  The 
Commission  therefore  will  not  adopt 
screening  for  deficiencies  as  part  of  the 
final  rule. 

E.  Time  Period  for  Answers,  Comments, 
Interventions 

Section  385.206(f)  adopted  in  the  final 
rule  is  modified  from  that  proposed  to 
require  that  answers,  interventions,  and 
comments  to  a  complaint  must  be  filed 
within  20  days  after  the  complaint  is 
filed,  or,  in  cases  where  the  complainant 
requests  privileged  treatment  for 
information  in  its  complaint,  30  days 
after  the  complaint  is  filed.  The  NOPR 
r»roposed  to  require  answers, 
interventions  and  comments  to 
complaints  to  be  filed  within  10  days 
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after  the  complaint  is  filed.  Almost  all 
the  comments  maintained  that  the 
proposed  10  day  period  for  answers, 
comments,  and  interventions  is  too 
short.  Parties  suggested  various 
alternatives  which  ranged  from  10 
business  days  to  the  ctirrent  30  day 
answer  period.  In  the  Commission's 
view  a  shorter  response  period,  such  as 
20  days,  is  preferable  to  the  current  30 
day  answer  period.  Twenty  days  should 
provide  respondents  with  a  sufficient 
amount  of  time  to  answer  a  complaint 
while  being  consistent  with  the  goal  of 
speeding  up  the  complaint  resolution 
process. 

Certain  commenters  requested  that 
the  final  rule  provide  for  replies  as 
requested.  The  Commission's 
regulations  do  not  provide  for  replies  to 
answers,  and  allowing  replies  in  all 
instances  woidd  imnecessarily  lengthen 
the  complaint  process. 

F.  Revisions  to  Oil  Pipeline  Regulations 

The  final  rule  revises  certain  sections 
of  Part  343,  Procedural  Rules  Applicable 
to  Oil  Pipeline  proceedings,  to  conform 
with  the  changes  to  the  Commission's 
complaint  procedures. 

A  number  of  oil  pipelines  maintained 
that  no  change  is  needed  for  oil 
pipelines  and  the  Commission  should 
retain  the  current  oil  pipeline 
regulations  concerning  complaints. 
Section  343.2(c)  of  the  oil  pipeline 
regulations,  which  was  adopted  in 
response  to  the  Energy  Policy  Act  of 
1992,  provides  specific  substantive 
standards  for  filing  complaints 
concerning  both  rate  and  non-rate 
matters.  For  rates  established  under 
section  342.3  (indexing),  a  complaint 

must  allege  reasonable  grounds  for  asserting 
that  the  rate  violates  the  applicable  ceiling 
level,  or  that  the  rate  increase  is  so 
substantially  in  excess  of  the  actual  cost 
increases  incurred  by  the  carrier  that  the  rate 
is  unjust  and  unreasonable,  or  that  the  rate 
decrease  is  so  substantially  less  than  the 
actual  cost  decrease  incurred  by  the  carrier 
that  the  rate  is  unjust  and  unreiisonable. 

For  rates  established  under  section 
342.4(c)  (othet  rate  changing 
methodologies),  a  complaint  "must 
allege  reasonable  grounds  for  asserting 
that  the  rate  is  so  substantially  in  excess 
of  the  actual  cost  increases  incurred  by 
the  carrier  that  the  rate  is  unjust  and 
unreasonable."  For  non-rate  matters,  a 
complaint  "must  allege  reasonable 
grounds  for  asserting  that  the  operations 
or  practices  violate  a  provision  of  the 
Interstate  Commerce  Act,  or  of  the 
Commission's  regulations."  Section 
343.4  requires  a  response  to  a  complaint 
within  30  days  after  the  complaint  is 
filed.  Finally,  section  343.5  provides 
that  the  Commission  "may  require 


parties  to  enter  into  good  faith 
negotiations  to  settle  oil  pipeline  rate 
matters. 

The  Association  of  Oil  Pipelines 
(AOPL)  stated  that  the  Commission 
adopted  oil  pipeline  specific  complaint 
regulations  onlyfour  years  ago.  AOPL 
submitted  that  these  regulations  work 
for  the  oil  pipeline  industry.  AOPL 
stated  that  oil  pipelines  are  not  going 
through  the  transitions  facing  the 
electric  and  natural  gas  industries  and 
there  is  no  reason  to  disrupt  a  procedure 
that  works  merely  for  the  convenience 
of  having  one  procedure  that  applies  to 
all  industries. 

The  final  rule  requires  complaints 
concerning  oil  pipeline  non-rate  matters 
to  comply  Mdth  the  changes  to  the 
Commission  complaint  procedures. 
Complaints  concerning  rates,  however, 
are  not  subject  to  all  the  changes.  While 
non-rate  complaints  are  subject  to  the 
new  substantive  informational 
requirements  adopted  in  section 
385.206(b),  rate  complaints  would  be 
subject  to  the  existing  section  343.2(c) 
substantive  rate  requirements.  While 
non-rate  complaints  would  have  to 
"identify  the  action  or  inaction  which  is 
alleged  to  violate  applicable  statutory 
standards  or  regulatory  requirements" 
and  "explain  how  the  action  or  inaction 
violates  applicable  statutory  standards 
or  regulatory  requirements,"  rate 
complaints  instead  would  have  to  meet 
the  section  343.2(c)  requirements. 
Therefore,  a  sentence  will  be  added  to 
sections  343.2(c)(1)  and  (2)  indicating 
that,  in  addition  to  meeting  the 
requirements  of  the  section,  a  complaint 
must  also  comply  with  the  requirements 
of  section  385.206,  except  sections 
385.206(b)(1)  and  (2).  hi  all  other 
respects  both  rate  and  non-rate 
complaints  would  be  treated  the  same. 
The  remainder  of  the  informational 
requirements  adopted  here  in  section 
385.206(b)  and  the  other  procedural 
changes  discussed  throu^out  this  Final 
Rule  thus  would  be  applied  to  all  oil 
pipeline  rate  complaints.  This  vdll 
ensure  the  consistency  of  the  complaint 
procediu-es  for  all  industries  regiilated 
by  the  Commission,  while  preserving 
the  rate  complaint  standards  adopted  as 
an  integral  part  of  the  package  of 
ratemaking  changes  enacted  in  response 
to  the  Energy  Policy  Act  of  1992. 

G.  Content  of  Answers 

Section  385.213  adopted  in  the  final 
rule  is  modified  ft'om  that  proposed  to 
require  that  answers  include  "all 
documents  that  support  the  facts  in  the 
answer  in  possession  of,  or  otherwise 
attainable  by,  the  respondent,  including, 
but  not  limited  to,  contracts,  affidavits, 
and  testimony."  This  is  parallel  to  the 


change  made  to  the  informational 
requirements  for  complaints.  The  NOPR 
proposed  to  revise  Rule  213  to  require 
that  answers  to  complaints  must  include 
all  documents  that  support  the  facts  in 
the  answer,  including,  hut  not  limited  to 
contracts,  affidavits,  and  testimony. 

The  Commission  rejects  commenters' 
requests  that  the  answer  only  admit  or 
deny  wrongdoing  and  not  include 
documents.  One  of  the  purposes  of 
revising  the  complamt  procedures  is  to 
ensure  that  as  much  information  as 
possible  is  available  to  the  Commission 
and  the  parties  to  the  proceeding  as 
early  as  possible.  An  answer  which 
simply  admits  or  denies  facts  without 
any  more  would  prolong  the  proceeding 
by  requiring  the  Commission  or  other 
parties  to  request  further  information  by 
other  means. 

In  addition,  the  final  rule  is  adopting 
for  answers  the  same  confidentiality 
provisions  as  those  adopted  for 
complaints  as  discussed  in  section  A 
above.  Thus,  a  respondent  would  file  its 
con^)lete  answer  with  a  request  for 
privileged  treatment  pursuant  to  section 
388.112  of  the  Commission's 
regulations.  The  complainant  and  other 
parties  would  receive  a  redacted  version 
of  the  complaint  along  with  a 
respondent-proposed  protective 
agreement.  'The  complainant  and  parties 
would  receive  the  privileged  version  of 
the  answer  by  executing  the  protective 
agreement  and  returning  it  to  the 
respondent. 

Section  385.213  adopted  in  the  Final 
Ride  is  modified  from  that  proposed  to 
require  the  respondent  to  describe  the 
formal  or  consensual  process  it  proposes 
for  resolving  the  complaint.  This 
requirement  was  discussed  in  the  NOPR 
but  was  not  included  in  the  proposed 
regiUations. 

In  the  NOPR,  the  Commission  stated 
that,  to  the  extent  that  a  respondent 
does  not  comply  with  Rule  213,  the 
Commission  will  consider  granting  the 
relief  requested  by  the  complainant 
based  upon  the  pleadings  alone.  The 
Commission  further  stated  that 
respondents  filing  what  is  in  essence  a 
general  denial  woidd  do  so  at  their  own 
peril.  Williams  Companies  contended 
that  reUef  should  not  be  granted  by 
default.  The  Conunission's  discussion  in 
the  NOPR  with  respect  to  answers  was 
not  a  new  proposal.  Rather,  the 
Conmiission  was  only  reiterating  the 
procediue  in  section  385.213(c)(3)  of  its 
existing  regulations,  which  provides  for 
simmiary  dispositions,  pursuant  to 
section  385.217,  of  answers  that  do  not 
satisfy  certain  requirements. 
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H.  Complaint  Resolution  Paths 

Section  385.206(g)  adopted  in  the 
final  rule  describes  a  niunber  of 
procedural  options  that  the  Commission 
may  use  to  resolve  issues  raised  in 
complaints.  These  complaint  resolution 
paths  aie  (1)  alternative  dispute 
resolution,  (2)  decision  on  the  pleadings 
by  the  Conunission,  and  (3)  hearing 
before  an  ALJ.  Where  a  highly  credible 
claim  for  relief  is  presented,  and  a 
persuasive  showing  is  made  that 
standard  complaint  resolution 
processing  may  not  provide  timely  reUef 
as  quickly  as  circumstances  may 
demand,  the  Commission  will  put  the 
complaint  on  a  Fast  Track,  to  provide 
for  expedited  action  by  the  Commission 
or  an  ALJ  in  a  matter  of  weeks.  The  Fast 
Track  process  is  described  in  section 
385.206(h)  of  the  regulations  adopted  by 
the  final  rule.  Preliminary  reUef  pending 
a  resolution  of  the  complaint  by  either 
the  Commission  or  an  ALJ  may  be 
requested.  A  ruling  on  preliminary  reUef 
by  an  ALJ  would  be  appealable  to  the 
Commission.  Such  an  appeal  is 
provided  for  in  section  385.206(g)(2) 
adopted  in  the  final  rule.  It  is  not  the 
same  as  an  interlocutory  appeal  that 
would  be  filed  pursuant  to  section 
385.715  of  the  Commission's 
regiilations. 

The  Commission  in  the  NOPR  did  not 
propose  to  establish  overall  time  limits 
within  which  complaints  must  be 
resolved.  It  did,  however,  describe  target 
time  frames  that  would  allow  a 
resolution  of  a  complaint  as 
expeditiously  as  possible  given  the 
issues,  parties,  circumstances,  and  the 
type  of  procedure  used.  A  number  of 
conunenters  (Pipeline  Customer 
Coalition,  Fertilizer  Institute,  NCSA, 
American  Public  Power  Association, 
Electric  Power  Supply  Association, 
USDA-Ruial  UtiUties  Service)  requested 
that  the  Commission  codify  deadlines 
for  actions  in  the  proposed  regulations. 
Odier  commenters  (INGAA,  El  Paso 
Energy,  Duke  Energy)  asserted  that 
target  dates,  not  strict  deadlines,  are 
appropriate. 

The  Commission  intends  to  resolve 
complaints  as  quickly  as  possible  but 
does  not  consider  it  necessary  to  codify 
deadlines  in  its  regulations.  Specific 
targets  for  action,  however,  will  provide 
guidelines  that  may  help  meet  an 
accelerated  procedural  agenda.  The 
Commission,  therefore,  will  adopt  the 
target  time  frames  discussed  in  the 
NOPR  and  below.  At  the  same  time, 
having  target,  rather  than  required,  time 
frames  will  allow  the  Commission  the 
flexibility  to  adjust  when  necessary  to 
particular  complicated  issues  and 
unforeseen  circiunstances. 


(i)  Alternative  Dispute  Resolution 

Section  385.206(b)(9)  of  the  final  rule 
requires  that  a  complainant  state  what 
types  of  ADR  procedures  could  be  used 
to  resolve  the  complaint  or  describe  any 
process  that  has  been  agreed  on  for 
resolving  the  complaint.  Section 
385.213(c)(4)  of  the  final  rule  requires 
that  the  respondent  in  its  answer 
describe  the  formal  or  consensual 
process  it  proposes  for  resolving  the 
complaint.  If  there  is  agreement  among 
the  parties  that  a  specific  ADR 
procedure  should  be  used,  the 
Commission  would  simply  assign  the 
case  to  ADR.  If  there  are  competing 
proposals  for  the  use  of  ADR,  the 
Commission  could  attempt  to  obtain 
agreement  from  the  affected  parties  for 
the  use  of  one  of  the  ADR  proposals.  If 
no  agreement  concerning  the  use  of 
ADR  can  be  reached,  the  complaint  will 
be  assigned  to  a  settlement  judge 
pursuant  to  section  385.603  of  the 
Commission's  regulations  or  resolved 
using  one  of  the  other  complaint 
resolution  paths. 

Since  ADR  is  a  voluntary  process,  the 
time  period  in  which  a  decision  can  be 
rendered  is  largely  in  the  control  of  the 
affected  parties.  "The  Commission, 
however,  would  treat  ADR  resolution 
like  uncontested  settlements,  and  would 
therefore  expect  to  issue  any  subsequent 
orders  no  later  than  45  days  after  the 
ADR  resolution  is  rendered. 

(ii)  Commission  Decision  on  the 
Pleadings 

Many  complaints  can  be  decided  by 
the  Commission  based  on  the  pleadings 
alone.  These  types  of  cases  usually 
involve  discrete  issues  that  do  not 
require  development  of  a  record  before 
an  ALJ. 

The  complaint  would  be  assigned  for 
consideration  as  soon  as  an  answer  is 
filed  and  a  decision  by  the  Commission 
would  expect  to  issue  within  60-90 
days  later.  In  some  instances  there 
might  be  a  need  to  clarify  the  parties' 
understanding  of  focts  at  issue,  but  this 
could  be  accomplished  through  Staff 
data  requests  without  affecting  the 
overall  time  for  resolving  the  complaint. 
The  total  time  within  which  a 
Commission  decision  could  be  expected 
thus  would  be  110  days  after  a 
complaint  is  filed. 

(iii)  Hearing  Before  an  ALJ 

Complaints  not  set  for  ADR 
consideration  and  not  appropriate  for 
consideration  on  the  pleadings  alone 
would  be  set  for  hearing  before  an  ALJ 
for  development  of  a  factual  record. 
When  a  complaint  is  set  for  hearing 
before  an  ALJ,  the  objective  will  be  for 


the  ALJ  to  render  an  initial  decision  no 
later  than  60  days  after  the  case  is  set 
for  hearing.  Briefs  on  exceptions  to  an 
initial  decision  then  would  be  due, 
imder  the  Commission's  rules,  30  days 
after  the  initial  decision,  and  briefs 
opposing  exceptions,  20  days  thereafter. 
iTie  Commission  would  expect  to  issue 
an  order  on  the  exceptions  no  later  than 
90  days  after  their  filing.  Thus,  the  total 
time  for  resolving  these  cases  would  be 
no  more  than  220  days  from  the  filing 
of  the  complaint.  In  most  instances  it 
should  be  possible  for  an  initial 
decision  to  be  issued  within  60  days 
because  the  issues  raised  in  complaints 
are  often  narrow  or  discrete  questions, 
and  not  the  kind  of  wide  range  issues 
presented  in  general  rate  cases. 
However,  because  these  are  target 
timeframes,  the  ALJ  will  retain 
discretion  to  issue  an  initial  decision  in 
less  or  more  time,  taking  into  account 
the  complexity  of  the  case,  the  number 
of  issues,  or  other  factors. 

A  number  of  commenters  (Enron, 
Enron  Capital  and  Trade,  WiUiams. 
Koch.  INGAA,  Entergy,  Southern 
Companies,  and  Duke  Energy)  requested 
that  complaints  about  changes  to  rates 
or  tariffs  be  excluded  from  the  proposed 
procedures.  No  category  of  complaint 
should  be  excluded  from  the  proposed 
procedures.  The  Commission 
recognizes,  however,  that  there  will  be 
complaint  cases  that  might  not  lend 
themselves  to  an  initial  decision  within 
60  days.  In  such  cases,  involving  large 
numbers  of  parties,  more  complex 
issues,  or  difficult  circumstances,  the 
Presiding  ALJ  could  adjust  the  time 
frames  as  necessary  to  ensure 
development  of  a  complete  record.  This 
should  alleviate  the  commenters' 
concerns. 

(iv)  Fast  Track  Processing 

In  instances  involving  disputes  that 
require  relief  more  quiddy  than  the 
usual  target  timeframes,  the 
Commission  will  employ  Fast  Track 
processing  as  a  complement  to  its 
standard  complaint  resolution  paths. 
The  Fast  Track  process  is  described  in 
section  385.206(h)  of  the  regulations 
adopted  by  the  final  rule.  The  Fast 
Track  will  be  available  when  a 
complainant  requests  it  and  presents  a 
highly  credible  claim  and  persuasive 
showing  that  the  standard  processes 
will  not  be  capable  of  resolving  the 
complaint  promptly  enough  to  provide 
meaningfjl  relief.  An  example  might  be 
where  a  shipper  seeks  access  to  a 
pipeline  imder  the  Natural  Gas  Act, 
Natural  Gas  Policy  Act  or  Outer 
Continental  Shelf  Lands  Act,  alleging 
that  the  pipeline  has  imjustifiably 
withheld  service  causing  irreparable 
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bann.  Another  example  might  be  where 
a  transmission  service  provider 
allegedly  is  blocking  a  customer's  access 
to  disputed  transmission  capacity, 
essentially  preventing  a  power  purchase 
from  an  alternate  supplier  and  causing 
irreparable  harm.  A  complainant 
requesting  Fast  Track  processing  will  be 
required  to  provide  a  satisfactory 
explanation  concerning  whether  ADR 
has  been  pursued  prior  to  Hling  the 
complaint. 

Under  Fast  Track  processing,  there 
would  be  an  immediate  (same  or  next 
day)  screening  of  a  complaint  alleging  a 
need  for  accelerated  action  to  ensure 
that  the  complaint  warrants  accelerated 
processing.  If  warranted,  the  answer 
period  could  be  shortened  to  only 
several  days.  After  the  respondent  filed 
its  answer,  a  further  screening  would 
decide  whether  to  assign  the  complaint 
for  Fast  Track  processing.  If  the 
complaint  failed  to  meet  the  criteria  for 
Fast  Track  processing,  the  complaint 
would  be  processed  under  one  of  the 
standard  complaint  resolution  paths. 

Complaints  found  to  require  the  Fast 
Track  processing  would  be  assigned  for 
consideration  expeditiously.  The 
Commission  expects  to  issue  a 
procedural  decision  to  institute  a 
hearing,  estabUsh  ADR  or  settlement 
procedures,  if  necessary  and 
appropriate,  within  two  or  three  days 
after  receiving  answers  to  the  complaint. 
The  Fast  Track  process,  which  is  not 
appropriate  for  all  complaints,  seeks  to 
provide  all  interested  parties  with 
prompt  resolution  of  time  sensitive 
complaints.  Since  this  process  is 
innovative  and  largely  untested,  the 
Commission  may  examine  its  results  in 
a  year  and  may  consider  appropriate 
changes  or  improvements  to  the  process. 
Those  that  require  record  development 
would  be  assigned  to  an  ALJ  for  a 
prompt  hearing  to  receive  oral 
testimony.  Upon  completing  the 
hearing,  the  ALJ  would  issue  an  initial 
decision  either  in  writing  or  by  reading 
it  into  the  record.  An  initial  decision  on 
a  complaint  assigned  to  Fast  Track 
processing  could  be  expected  in 
significantly  less  time  ^an  the  60  days 
generally  contemplated  for  complaints 
not  directed  to  the  Fast  Track  process. 
Hearing  procedures  may  be  compressed 
into  only  a  few  days  if  the 
circumstances  warrant.  Cases  not 
presenting  questions  for  which  record 
development  would  be  necessary  would 
be  assigned  directly  to  the  Commission 
for  resolution  based  on  the  pleadings.  It 
is  expected  that  the  Commission  could 
issue  an  order  on  the  merits  within  20 
days  after  the  answer  is  fUed. 

Rulings  on  requests  for  preliminary 
relief  also  can  be  considered  under  the 


Fast  Track  process.  Relief  could  be 
granted  either  by  an  ALJ,  where  the  case 
has  been  set  for  hearing,  or  by  the 
Commission,  where  the  case  has  not 
been  set  for  hearing. 

Fast  Track  processing  will  be 
employed  in  only  limited  circumstances 
because  of  the  extraordinarily 
compressed  time  schedule  that  would 
place  a  heavy  binden  on  all  parties  to 
the  proceeding.  The  Commission 
strongly  encourages  potential 
complainants  to  seek  Fast  Track 
processing  sparingly  and  only  in  the 
most  unusual  cases  that  demand  such 
accelerated  treatment.  A  misuse  of  Fast 
Track  processing  could  ultimately  tax 
the  Commission's  limited  resources  and 
jeopardize  the  availability  of  the  Fast 
Track  procedures.  Any  continuing 
pattern  of  misuse  by  a  particular  party 
would  also  ultimately  tmdermine  that 
party's  credibility  when  futine  requests 
for  Fast  Track  processing  are  requested. 

(v)  Preliminary  Relief 

Any  complaint  can  include  a  request 
for  preliminary  relief  pending  a  final 
merits  decision  on  the  complaint  itself. 
If  the  complaint  is  assigned  for  hearing, 
the  ALJ  will  rule  on  the  preliminary 
relief;  the  Commission  will  rule  on 
preliminary  relief  requested  as  part  of  a 
complaint  being  considered  based  on 
the  pleadings.  Requests  for  preliminary 
relief  would  be  acted  on  while  the 
Commission  or  an  ALJ  is  also 
considering  the  merits  of  the  complaint. 
If  the  complaint  has  been  designated  for 
Fast  Track  processing,  a  ruling  on 
preliminary  relief  would  be  almost 
immediate. 

Where  an  ALJ  acts  on  a  request  for 
preliminary  relief,  an  appeal  to  the 
Commission  wiU  lie  and  may  be  filed 
within  7  days  of  the  ALJ's  decision.  The 
Commission  will  issue  a  decision  on  the 
appeal  promptly.  Section  385.206(g)  of 
the  final  rule  has  been  revised  from  that 
proposed  to  provide  for  appeals  of  an 
ALJ's  decision  on  preliminary  reUef. 
Decisions  by  the  Commission  on 
requests  for  preliminary  relief  would  be 
subject  to  the  Commission's  rules  on 
rehearing. 

Complainants  could  request 
preliminary  relief  in  the  form  of  a  stay 
or  extension  of  time,  or  affirmative 
action.  The  standard  for  granting 
extensions  of  time  would  be  the  good 
cause  showing,  found  in  section 
385.2008  of  the  Commission's 
regulations.'^  The  standard  applicable 
to  requests  for  stay  would  be  that  set 
forth  in  section  705  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
705  (1988),  i.e.,  the  stay  will  be  granted 


if  "justice  so  requires."  The  standard  for 
granting  affirmative  preliminary  relief 
would  be  that  employed  by  the  courts 
for  such  relief,  namely,  the  four  part  test 
described  in  the  NOPR— (1)  likelihood 
of  success  on  the  merits;  (2)  whether 
irreparable  injury  to  the  complainant 
will  occin  if  the  relief  is  not  granted;  (3) 
whether  the  injury  outweighs  harm  to 
the  respondent  or  other  parties  if  the 
reUef  is  granted;  and  (4)  other  public 
interest  considerations.^o 

/.  Simplified  Procedures  for  Small 
Controversies 

The  Commission  currently  has  in 
place,  and  is  codifying  in  this  Final 
Rule,  Enforcement  Hotline  procedures. 
The  Enforcement  Hotline  is  a  resource 
particularly  well  suited  for  resolving 
disputes  over  small  amoimts  of  money 
or  seeking  limited  forms  of  relief.  It 
provides  a  forum  for  the  Hotline  staff 
through  discussion  and  negotiation  to 
resolve  disagreements  brought 
informally  to  its  attention.  Many  small 
controversies  have  been  concluded 
successfully  through  the  Hotline 
without  the  necessity  of  formal 
proceedings  before  the  Commission, 
thus  saving  the  disputing  parties  much 
time,  effort,  and  money.  The 
Commission,  therefore,  encoinages 
parties  with  limited  complaints  to  seek 
relief  in  the  first  instance  through  the 
Enforcement  Hotline.  The  Commission 
also  recognizes,  however,  that  there  will 
be  instances  where  the  Hotline  staff  has 
not  been  able  to  bring  about  a  resolution 
of  a  dispute  brought  to  it.  For  these 
cases  the  final  rule  is  adopting  a 
procedure  for  complaints  involving 
small  controversies  that  will  allow  them 
to  be  resolved  more  simply  and 
expeditiously  than  more  complicated 
matters.  This  procedure  will  be  codified 
in  new  section  385.218.  Although  this 
procedme  will  be  available  to  all 
complainants  regardless  of  size,  it  will 
primarily  benefit  small  customers  who 
would  typically  have  small  amounts  in 
dispute  and  who  may  not  have  the 
financial  resources  available  to  pursue  a 
formal  complaint  imder  the  regulations 
adopted  here.  A  lack  of  financial 
resovux;es  should  not  be  an  impediment 
to  injured  parties  seeking  relief  before 
this  Commission. 

The  adopted  procedure  is  based,  in 
part,  on  the  recommendations  of  the 
American  Public  Gas  Association 
(APGA).  The  procedure  will  be  available 
if  the  amount  in  controversy  is  less  than 
$100,000  and  the  impact  on  other 
entities  is  de  minimis.  The  procedure 
will  be  available  to  all  customers,  not 


'»18  CFR  385.2008  (1998). 


*•  See  Virginia  Petroleum  lobbers  Ass'n.  v.  FPC, 
259  F.2d  921.  925  (D.C.  Cir.  1958). 
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just  small  customers.  This  answers  the 
concerns  of  Enron  Capital  and  Trade, 
Indicated  Shippers.  NCSA,  EEI.  and 
CSW  Operating  Companies  who 
asserted  that  a  small  claims  procedure 
should  apply  to  small  amoimts  as  well 
as  small  customers.  In  the  Commission's 
view,  the  $100,000  ceiling  and  the 
requirement  of  a  de  minimis  impact  on 
other  customers  should  alleviate  parties' 
concerns  that  a  complex  complaint 
could  be  filed  imder  this  procedure. 

Complainants  imder  the  simpUfied 
procedure  will  be  required  to  submit  a 
short  form  complaint  which  states  (1) 
the  name  of  the  complainant,  (2)  the 
name  of  the  respondent,  (3)  a 
description  of  the  relationship  to  the 
respondent,  for  example,  firm  shipper, 
competitor,  etc.,  (4)  the  amount  in 
controversy,  (5)  why  the  complaint  will 
have  a  de  minimis  impact  on  other 
entities,  (6)  the  facts  and  circumstances 
surrounding  the  complaint,  including 
the  legal  or  regulatory  obUgation 
breached  by  the  respondent,  and  (7)  the 
requested  reUef.  The  complainant  is 
encoiuaged,  but  not  required,  to  attach 
any  relevant  documents  to  its 
complaint. 

The  complainant  will  be  required  to 
simultaneously  serve  the  complaint  on 
the  respondent  and  any  other  entity 
referenced  in  the  complaint.  A  notice  of 
the  complaint  will  be  issued  promptly, 
usually  within  2  days.  The  Commission 
is  not  codifying  the  notice  period  in  the 
final  rule  because,  as  with  regular 
complaints,  the  date  of  issuance  of  the 
notice  of  a  complaint  is  not  crucial  to 
a  speedy  resolution  of  a  complaint 
proceeding  because  the  time  for  filing 
answers,  comments,  and  interventions 
is  calculated  based  on  the  date  the 
complaint  is  filed  rather  than  the  date 
of  the  notice. 

Answers,  interventions  and  comments 
will  be  required  within  10  days  of  the 
filing  of  the  complaint.  In  cases  where 
privileged  treatment  of  documents  is 
requested  by  the  complainant,  answers, 
interventions,  and  comments  will  be 
due  within  20  days  after  the  complaint 
is  filed.  This  wrill  account  for  the  time 
needed  for  parties  to  execute  protective 
agreements  and  receive  the  privileged 
information.  It  is  the  same  approadi  that 
is  being  used  for  regular  complaints. 
Given  the  more  limited  natiu«  of 
complaints  filed  imder  the  simplified 
procedxire,  the  10  day  answer  period  • 
should  be  sufiicient.  An  answer  to  a 
complaint  will  have  to  follow  the 
current  practice  imder  Rule  213.  A 
respondent  is  encouraged,  but  not 
required,  to  provide  any  relevant 
documents. 

APGA  recommended  that  the 
Commission  or  a  delegated  Official  issue 


an  order  within  30  days  after  the  answer 
and  an  aggrieved  party  be  able  to  seek 
rehearing  within  15  days  after  the 
decision.  Because  of  the  less  complex 
nature  of  complaints  filed  under  £be 
simpUfied  procedure  it  is  likely  that  the 
Commission  coiild  issue  an  order  more 
expeditiously  than  in  other  types  of 
complaint  cases,  perhaps  within  as  little 
as  30  days  after  an  answer  is  filed. 
Requests  for  rehearing  will  have  to  be 
filed  in  accordance  with  the  relevant 
statute,  to  the  extent  the  statute  provides 
for  rehearing,  and  the  Commission's 
regulations. 

APGA  suggested  that  the  order  issued 
not  be  published  in  the  official  reporter 
and  not  have  precedential  value.  The 
Commission  will  not  adopt  such  a 
proposal.  It  is  important  for  the 
Commission  to  have  a  body  of  precedent 
on  which  both  the  Commission  and 
potential  complainants  under  the 
simplified  procediue  could  rely. 

/.  Revisions  to  ADR  Regulations 

The  final  rule  revises  Rules  604,  605 
and  606  to  conform  to  the  1996  ADRA 
by  eliminating  the  termination  and  opt- 
out  provisions,  and  providing  that  the 
confidentiality  provisions  of  the  1996 
ADRA  pre-empt  the  disclosure 
requirements  of  the  FOIA. 

A  number  of  commenters  (Wisconsin 
Distributor  Group,  INGAA,  Equilon, 
AOPL)  assert  that  ADR  settlements 
should  not  be  subject  to  notice  and 
comments.  A  number  of  other 
commenters  (Transmission  Dependent 
Utility  Systems,  Missouri  PSC,  Joint 
Consumer  Advocates)  support  notice 
and  comment  on  ADR  settlements.  The 
final  rule  does  not  revise  the  regulations 
to  indicate  that  settlement  agreements 
reached  through  ADR  are  not  subject  to 
the  notice  and  comment  requirements  of 
Rule  602  unless  the  Commission  takes 
affirmative  action  within  30  days. 

The  changes  concerning  the 
termination,  opt-out,  and  confidentiality 
provisions  are  to  reflect  the  changes 
contained  in  the  1996  Administrative 
Dispute  Resolution  Act.  The 
Commission  will  require  ADR 
settlements  to  be  subject  to  notice  and 
comment  because,  in  many  instances, 
settlements  entered  into  by  regulated 
companies  can  affect  parties  who  were 
not  part  of  the  ADR  process. 

K.  Codification  of  Hotline  Procedures 

To  make  the  Enforcement  Hotline 
easier  to  use,  the  final  rule  codifies  the 
current  Hotline  procedures  in  a  new 
Section  lb.21. 

A  niunber  of  parties  were  concerned 
about  parties'  abihty  to  make 
anonymous  complaints.  The 
Commission  emphasizes  that  the  final 


rule  is  not  adopting  any  new  procedures 
with  respect  to  the  Enforcement  Hotline, 
but  has  simply  codified  its  longstanding 
practice. 

The  Commission  declines  to  adopt  the 
proposal  offered  by  several  commenters 
that  the  Commission  should  separate 
Hotline  functions  from  prosecutorial 
functions  of  the  Enforcement  Section. 
Parties  respond  to  Hotline  calls 
promptly  because  they  know  that 
Enforcement  Staff  may  institute 
investigations  if  vahd  complaints 
cannot  be  resolved  informally. 

With  respect  to  the  issue  of  the 
availabihty  of  the  Hotline  to  West  Coast 
parties,  calls  after  business  hours  can  be 
handled  by  voice  mail  and  the  Hotline 
Staff  will  return  the  call  the  next 
business  day.  The  Commission  has  also 
established  an  Enforcement  Hotline  e- 
mail  address.  It  is  hotlinedferc.fed.us. 

L.  Miscellaneous 

EEI  and  the  UtiUty  Coalition  stated 
that  complaints  should  be  able  to  be 
filed  by  both  public  utilities  and  their 
customers.  NRECA  stated  that  the 
Commission  should  not  allow 
jurisdictional  entities  to  file  complaints 
against  nonjurisdictional  entities. 
Transmission  Dependent  Utihty 
Systems  stated  that  transmission 
customers  should  not  be  the  subject  of 
complaints. 

In  their  reply  comments,  APPA  and 
Transmission  Access  Policy  Study 
Group  asserted  that  the  regulations 
proposed  in  the  NOPR  should  not  be 
expanded  to  provide  for  FERC 
jiuisdiction  over  complaints  seeking 
enforcement  of  filed  rates  against 
nonjurisdictional  customers. 

The  Commission  is  not  persuaded  of 
the  necessity  of  revising  its  regulations 
in  this  regard  at  this  time.  The 
dnnmistances  imder  which  the 
Commission  has  in  the  past  and  would 
in  the  future  be  requested  to  address 
nonjurisdictional  customer  conduct 
would  involve  situations  such  as  a 
customer's  failiu-e  to  comply  with  the 
terms  of  pubUc  utiUty's  tariff,  rate 
schedules,  or  contracts.  The 
Commission  believes  that  the  current 
approach  taken  by  the  regulations, 
which  allows  the  Commission  to 
address  such  matters  on  a  case  by  case 
basis,  does  not  need  revision. 

IV.  Information  Collection  Statement 

The  following  collection  of 
information  contained  in  this  final  rule 
is  being  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  Section  3507(d)  of  the 
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Paperwork  Reduction  Act  of  1995.2' 
FEJRC  identifies  the  information 
provided  under  18  CFR  Part  385  as 
FERC-600.  FERC-600  consolidates 
certain  existing  information  collection 
requirements  from  the  various  FERC 
program  offices  into  one  information 
collection  number  and  accounts  for  the 


incremental  burden  placed  on  persons 
filing  imder  the  proposed  regulations. 

The  Commission  in  the  NOPR 
solicited  comments  on  the 
Commission's  need  for  this  information, 
whether  the  information  will  have 
practical  utility,  the  accuracy  of  the 
provided  burden  estimates,  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected,  and 


any  suggested  methods  for  minimizing 
the  burden  on  persons  filing  imder  the 
revised  complaint  procedures,  including 
the  use  of  automated  information 
techniques.  No  comments  were 
received. 

Estimated  Annual  Burden:  The 
burden  estimates  for  complying  with 
this  final  rule  are  as  follows: 


Data  collection 

Number  of 
respondents 

Number  of 
responses 

Hours  per 
response 

Total  annual 
hours 

FERC-600  

75 

75 

14 

1,050 

Total  Annual  Hours  for  Collection 
(Reporting  +  record  keeping,  if 
appropriate)  =  1 ,050. 

Based  on  the  Commission's 
experience  with  complaints,  it  is 
estimated  that  about  75  filings  per  year 
will  be  made  over  the  next  three  years 
at  a  burden  of  14  hours  per  filing,  for  a 
total  annual  burden  of  1,050  hours 
under  the  proposed  regulations.  The 
Commission's  expectation  is  that 
receiving  more  information  in  the 
complaint  will  lessen  the  subsequent 
burden  on  parties  and  will  shorten  the 
time  for  resolving  a  complaint.  There  is 
no  annual  reporting  burden  under  the 
current  regulations. 

The  OMB  regulations  require  0MB  to 
approve  certain  information  collection 
requirements  imposed  by  agency  rule.^ 
Accordingly,  pursuant  to  OMB 
regulations,  the  Commission  provided 
notice  of  its  information  collection  to 
OMB.  OMB  did  not  comment  or  take 
any  action  on  the  NOPR.  Therefore,  an 
OMB  control  number  was  not  given  for 
this  collection  of  information. 
Tide:  FERC-600,  Rules  of  Practice  and 

Procedure 
Action:  Proposed  Data  Collection. 

OMB  Conti'ol  No.  1902- 

The  respondent  shall  not  be  penalized 
for  failure  to  respond  to  this  collection 
of  information  unless  the  collection  of 
information  displays  a  valid  OMB 
control  nimiber. 

Respondents:  Business  or  other  for 
profit,  including  small  businesses. 

Frequency  of  Responses:  Infrequent. 

Necessity  of  Information:  The  final 
rule  requires  persons  filing  complaints 
and  answers  to  complaints  with  the 
Commission  to  satisfy  certain 
informational  requirements,  and  to 
provide  supporting  documentation  for 
the  allegations  in  a  complaint  and 
answer  to  a  complaint.  "The  information 


will  allow  the  Conmiission  to  properly 
evaluate  a  complaint  and  resolve  it  in  a 
timely  manner. 

Internal  Review:  The  Commission  has 
assured  itself,  by  means  of  its  internal 
review,  that  there  is  specific,  objective 
support  for  the  burden  estimates 
associated  with  the  information 
collection  requirements.  The 
Commission's  Offices  of  General 
Counsel,  Pipeline  Regulation,  Electric 
Power  Regulation,  and  Hydropower 
Licensing,  will  use  the  data  to  make 
decisions  with  respect  to  the  merits  of 
a  complaint.  This  internal  review 
determination  involves  among,  other 
things,  an  examination  of  adequacy  of 
design,  cost,  reliability,  redundancy  of 
the  hiformation  to  be  required.  These 
requirements  conform  to  the 
Commission's  plan  for  efficient 
information  collection,  communication, 
and  management  within  the  interstate 
natural  gas  pipeline,  oil  pipeline, 
electric  and  hydroelectric  industries. 

Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  [Attention: 
Michael  Miller,  Office  of  the  Chief 
Information  Officer,  Phone:  (202)  208- 
1415,  fax:  (202)  208-2425.  e-mail: 
mike.miller@ferc.fed.us]. 

Questions  concerning  the  collection 
of  information  and  the  associated 
burden  estimate  should  be  sent  to  the 
contact  Usted  above  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC,  20503.  [Attention: 
Desk  Officer  for  the  Federal  Energy 
Regulatory  Commission,  phone:  (202) 
395-3087.  fax:  (202)  395-7285. 


V.  Environmental  Analysis 

The  Conunission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.^^  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment.^^  The  actions  proposed  to 
be  taken  here  fall  within  categorical 
exclusions  in  the  Commission's 
regulations  for  rules  that  are  clarifying, 
corrective,  or  procedural,  for 
information  gathering,  analysis,  and 
dissemination,  and  for  sales,  exchange, 
and  transportation  of  natural  gas  that 
requires  no  construction  of  facilities.^s 
Therefore,  an  environmental  assessment 
is  imnecessary  and  has  not  been 
prepared  in  this  rulemaking. 

VI.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  (RFA) 
requires  agencies  to  prepare  certain 
statements,  descriptions  and  analyses  of 
proposed  rules  that  will  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities.^ 
The  Commission  is  not  required  to  make 
such  analyses  if  a  rule  would  not  have 
such  an  effect.^^ 

The  Commission  does  not  believe  that 
this  rule  would  have  such  an  impact  on 
small  entities.  The  majority  of 
complaints  filed  with  the  Commission 
have  been  by  companies  who  do  not 
meet  the  RFA's  definition  of  a  small 
entity  whether  or  not  they  are  under  the 
Commission's  jurisdiction.^^  Further, 
the  ^al  rule  vvill  speed  up  the 
complaint  process  in  general  and  in 
particular  for  those  cases  where  small 
business  entities  have  been  the  subject 


=  1  44  U.S.C.  3507(d)  (Supp.  I  1995). 
225  CFR  1320.11 

^  Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 


(Dec.  17, 1987),  FERC  Stats.  &  Regs.  Preambles 
198&-19g0  1  30.783  (1987). 

"  18  CFR  380.4. 

"  See  18  CFR  380.4(a)(2)(ii).  380.4(a)(5). 
380.4(a)(27). 


»5  U.S.C.  601-612  (1994). 
"5U.S.C.  605(b)(1994). 
»5U.S.C601(3)(1994). 
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of  an  alleged  detriment.  This  proposed 
rule  will  be  beneficial  to  small  entities. 
Therefore,  the  Commission  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Vn.  EfiGsctiTe  Date  And  Congressional 
Notification 

The  regulations  are  effective  May  10, 
1999.  The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
requires  agencies  to  report  to  Congress 
on  the  promulgation  of  certain  final 
rules  prior  to  tibeir  effective  dates-^^ 
That  reporting  requirement  applies  to 
this  Final  Rule.  The  Commission  has 
determined,  with  the  conourence  of  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  that  this  rule  is  not  a  major  rule 
as  defined  in  section  351  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 

List  of  Subjects 

laCFRPartlb 

Investigations. 

18  CFR  Part  343 

Pipelines,  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  385 

Administrative  practice  and 
procedure.  Electric  power.  Penalties, 
Pipelines,  Reporting  and  recordkeeping 
requirements. 

By  the  Commission. 
David  P.  Boergers, 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Parts  lb,  343,  and 
385,  Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  Ib-RULES  RELATING  TO 
INVESTIGATIONS 

1.  The  authority  citation  for  Part  lb  is 
amended  to  read  as  follows: 

Authority:  15  U.S.C.  717  etseq.;  16  U.S.C. 
792  et  seq.;  49  U.S.C.  60502;  49  A.P.  U.S.C. 
1-85;  42  U.S.C.  7101-7352;  E.O.  12009,  42 
FR  46267. 

2.  In  section  Ib.l,  new  paragraph  (d) 
is  added  to  read  as  follows: 

S1b.1    Definition. 

*        •        •        *        * 

(d)  Enforcement  Hotline  is  a  forum  in 
which  to  address  quickly  and  informally 
any  matter  within  the  Commission's 
jurisdiction  concerning  natural  gas 
pipelines,  oil  pipelines,  electric  utilities 
and  hydroelectric  projects. 


»5  U.S.C.  801  (Supp.  in  1997). 


3.  In  Part  lb,  new  section  lb.21  is 
added  to  read  as  follows: 

f  1  b.21    Enforcement  hotline. 

(a)  The  Hotline  Staff  may  provide 
information  to  the  pubUc  and  give 
informal  staff  opinions.  The  opinions 
given  are  not  binding  on  the  General 
Counsel  or  the  Commission. 

(b)  Any  person  may  seek  information 
or  the  informal  resolution  of  a  dispute 
by  calling  or  writing  to  the  Hotline  at 
the  telephone  number  and  address  in 
paragraph  (f)  of  this  section.  The  Hotline 
Staff  wUl  informally  seek  information 
fit)m  the  caller  and  any  respondent,  as 
appropriate.  The  Hotline  Staff  will 
attempt  to  resolve  disputes  without 
litigation  or  other  formal  [>roceedings. 
The  Hotline  Staff  may  not  resolve 
matters  that  are  before  the  Commission 
in  docketed  proceedings. 

(c)  All  information  and  dociunents 
obtained  through  the  Hotline  Staff  shall 
be  treated  as  non-public  by  the 
Commission  and  its  staff,  consistent 
with  the  provisions  of  section  lb.9  of 
this  part. 

(d)  Calls  to  the  Hotline  may  be  made 
anonymously. 

(e)  Any  person  who  contacts  the 
Hotline  is  not  precluded  from  filing  a 
formal  action  with  the  Commission  if 
discussions  assisted  by  HoUine  Staff  are 
unsuccessful  at  resolving  the  matter.  A 
caller  may  terminate  use  of  the  Hotline 
procedure  at  any  time. 

(f)  The  HoUine  may  be  reached  by 
calling  (202)  208-1390  or  toll  free  (877) 
303-4340,  by  e-mail  at 
hotline@ferc.fed.us,  or  writing  to: 
Enforcement  HoUine,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.  Washington,  D.C.  20426. 

PART  343-PROCEDURAL  RULES 
APPUCABLE  TO  OIL  PiPEUNE 
PROCEEDINGS 

1,  The  authority  citation  for  Part  343 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  571-583;  42  U.S.C. 
7101-7352;  49  U.S.C.  60502;  49  App.  U.S.C. 
1-85. 

2.  In  section  343.2  paragraph  (c)  is 
revised  to  read  as  follows: 

§  343.2    Requirements  for  filing 
interventions,  protests  and  complaints. 

***** 

(c)  Other  requirements  for  filing 
protests  or  complaints — (1)  Rates 
established  under  §342.3  of  this 
chapter.  A  protest  or  complaint  filed 
against  a  rate  proposed  or  estabUshed 
pursuant  to  §  342.3  of  this  chapter  must 
allege  reasonable  grounds  for  asserting 
that  the  rate  violates  the  appUcable 
ceiling  level,  or  that  the  rate  increase  is 


so  substantially  in  excess  of  the  actual 
cost  increases  incurred  by  the  carrier 
that  the  rate  is  imjust  and  unreasonable, 
or  that  the  rate  decrease  is  so 
substantially  less  than  the  actual  cost 
decrease  incurred  by  the  carrier  that  the 
rate  is  unjust  and  unreasonable.  In 
addition  to  meeting  the  requirements  of 
the  section,  a  complaint  must  also 
comply  with  all  the  requirements  of 
§  385.206,  except  §  385.206(b)(1)  and 
(2). 

(2)  Rates  established  under  §  342.4(c) 
of  this  chapter.  A  protest  or  complaint 
filed  against  a  rate  proposed  or 
established  under  §  342.4(c)  of  this 
chapter  must  allege  reasonable  grounds 
for  asserting  that  the  rate  is  so 
substantially  in  excess  of  the  actual  cost 
increases  incxured  by  the  carrier  that  the 
rate  is  unjust  and  imreasonable.  In 
addition  to  meeting  the  requirements  of 
the  section,  a  complaint  must  also 
comply  with  all  the  requirements  of  ' 

§  385.206,  except  §  385.206(b)(1)  and 

(2). 

(3)  Non-rate  matters.  A  protest  or 
complaint  filed  against  a  carrier's 
operations  or  practices,  other  than  rates, 
must  allege  reasonable  groimds  for 
asserting  that  the  operations  or  practices 
violate  a  provision  of  the  Interstate 
Commerce  Act,  or  of  the  Commission's 
regulations.  In  addition  to  meeting  the 
requirements  of  this  section,  a 
complaint  must  also  comply  with  the 
requirements  of  §  385.206. 

3.  In  section  343.4  paragraph  (a)  is 
revised  to  read  as  follows: 

f  343.4    Procedures  on  complaints. 

(a)  Responses.  The  carrier  must  file  an 
answer  to  a  complaint  filed  pursuant  to 
section  13(1)  of  the  Interstate  Commerce 
Act  within  20  days  after  the  filing  of  the 
complaint  in  accordance  with  Rule  206. 


PART  385— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  385 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
717-717Z.  3301-3432;  16  U.S.C.  791a-825r, 
2601-2645;  31  U.S.C.  9701;  42  U.S.C.  7101- 
7352;  49  U.S.C.  60502;  49  App.  U.S.C.  1-85. 

2.  In  section  385.206,  existing 
paragraph  (b)  is  redesignated  paragraph 
(f)  and  is  revised,  existing  paragraph  (c) 
is  redesignated  as  paragraph  (j),  and 
new  paragraphs  (b),  (c),  (d),  (e),  (g),  (h) 
and  (i)  are  added  to  read  as  follows: 

§385.206    Complaints  (Rule  206). 

***** 

(b)  Contents.  A  complaint  must: 
(1)  Clearly  identify  tne  action  or 
inaction  which  is  alleged  to  violate 
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applicable  statutory  standards  or 
regidatory  requiremeDts; 

(2)  Explain  now  the  action  or  inaction 
violates  applicable  statutory  standards 
or  regiilatory  requirements; 

(3)  Set  forth  the  business,  commercial, 
economic  or  other  issues  presented  by 
the  action  or  inaction  as  such  relate  to 
or  affect  the  complainant; 

(4)  Make  a  good  faith  effort  to  quantify 
the  financial  impact  or  burden  (if  any) 
created  for  the  complainant  as  a  residt 
of  the  action  or  inaction; 

(5)  Indicate  the  practical,  operational, 
or  other  nonfinancial  impacts  imposed 
as  a  residt  of  the  action  or  inaction, 
including,  where  applicable,  the 
enviroimiental,  safety  or  reliability 
impacts  of  the  action  or  inaction; 

(6)  State  whether  the  issues  presented 
are  pending  in  an  existing  Commission 
proceeding  or  a  proceeding  in  any  other 
forum  in  which  the  complainant  is  a 
party,  and  if  so,  provide  an  explanation 
why  timely  resolution  cannot  be 
achieved  in  that  forum; 

(7)  State  the  specific  relief  or  remedy 
requested,  including  any  request  for 
stay,  extension  of  time,  or  other 
preliminary  reUef ,  and  ia  cases  seeking 
oth^r  preliminary  reUef,  a  detailed 
explanation  of  why  such  relief  is 
required  addressing: 

(i)  The  likelihood  of  success  on  the 
merits; 

(ii)  The  natiire  and  extent  of  the  harm 
if  prehminary  relief  is  denied; 

(iii)  The  balance  of  the  relevant 
interests,  i.e.,  the  hardship  to 
nonmovant  if  preliminary  relief  is 
granted  contrasted  with  the  hardship  to 
the  movant  if  preliminary  relief  is 
denied;  and 

(iv)  The  effect,  if  any,  of  the  decision 
on  preliminary  reUef  on  the  pubhc 
interest; 

(8)  Include  all  dociunents  that  support 
the  facts  in  the  complaint  in  possession 
of,  or  otherwise  attainable  by,  the 
complainant,  including,  but  not  limited 
to,  contracts,  affidavits,  and  testimony; 

(9)  State 

(i)  Whether  the  Enforcement  Hotline, 
Dispute  Resolution  Service,  tariff-based 
dispute  resolution  mechanisms,  or  other 
informal  procedures  were  used; 

(ii)  Whether  the  complainant  believes 
that  alternative  dispute  resolution 
(ADR)  under  the  Commission's 
supervision  could  successfully  resolve 
the  complaint; 

(iii)  what  types  of  ADR  procedures 
could  be  used;  and 

(iv)  Any  process  that  has  been  agreed 
on  for  resolving  the  complaint. 

(10)  Include  a  form  of  notice  suitable 
for  pubhcation  in  the  Federal  Register 
and  submit  a  copy  of  the  notice  on  a 
separate  3V2  inch  diskette  in  ASCII 
format; 


(11)  Explain  with  respect  to  requests 
for  Fast  Track  processing  pursuant  to 
section  385.206(h),  why  the  standard 
processes  will  not  be  adequate  for 
expeditiously  resolving  the  complaint. 

(c)  Service.  Any  person  fihng  a 
complaint  must  serve  a  copy  of  the 
complaint  on  the  respondent,  affected 
regulatory  agencies,  and  others  the 
complainant  reasonably  knows  may  be 
expected  to  be  affected  by  the 
complaint.  Service  must  be 
simultaneous  with  filing  at  the 
Commission  for  respondents  and 
affected  entities  in  the  same 
metropolitan  area  as  the  complainant. 
Simidtaneous  or  overnight  service  is 
permissible  for  respondents  and  affected 
entities  outside  the  complainant's 
metropohtan  area.  Simultaneous  service 
can  be  accomplished  by  electronic  mail, 
facsimile,  express  delivery,  or 
messenger. 

(d)  Notice.  Public  notice  of  the 
complaint  will  be  issued  by  the 
Commission. 

(e)  Privileged  Treatment.  (1)  ff  a 
complainant  seeks  privileged  treatment 
for  any  documents  submitted  with  the 
complaint,  the  complainant  must 
submit,  with  its  complaint,  a  request  for 
privileged  treatment  of  documents  and  . 
information  imder  section  388.112  of 
this  chapter  and  a  proposed  form  of 
protective  agreement.  In  the  event  the 
complainant  requests  privileged 
treatment  under  section  388.112  of  this 
chapter,  it  must  file  the  original  and 
three  copies  of  its  complaint  with  the 
information  for  \«duch  privileged 
treatment  is  sought  and  11  copies  of  the 
pleading  without  the  information  for 
which  privileged  treatment  is  sought. 
The  original  and  three  copies  must  be 
clearly  identified  as  containing 
information  for  which  privileged 
treatment  is  sought. 

(2)  A  complainant  must  provide  a 
copy  of  its  complaint  without  the 
privileged  information  and  its  proposed 
form  of  protective  agreement  to  each 
entity  that  is  to  be  served  pursuant  to 
section  385.206(c). 

(3)  An  interested  person  must  make  a 
written  request  to  the  complainant  for  a 
copy  of  the  complete  complaint  within 
5  days  after  the  filing  of  the  complaint. 
The  request  must  include  an  executed 
copy  of  the  protective  agreement.  Any 
person  may  file  an  objection  to  the 
proposed  form  of  protective  agreement. 

(4)  A  complainant  must  provide  a 
copy  of  the  complete  complaint  to  the 
requesting  person  within  5  days  after 
receipt  of  the  written  request  that  is 
accompanied  by  an  executed  copy  of  the 
protective  agreement. 

(f)  Answers,  interventions  and 
comments.  Unless  otherwise  ordered  by 


the  Conunission,  answers,  interventions, 
and  comments  to  a  complaint  must  be 
filed  within  20  days  after  the  complaint 
is  filed.  In  cases  where  the  complainant 
requests  privileged  treatment  for 
information  in  its  complaint,  answers, 
interventions,  and  comments  are  due 
vnthin  30  days  after  the  complaint  is 
filed.  In  the  event  there  is  an  objection 
to  the  protective  agreement,  the 
Commission  will  establish  when 
answers  will  be  due. 

(g)  Complaint  Resolution  Paths.  (1) 
One  of  the  following  procedures  may  be 
used  to  resolve  complaints: 

(i)  The  Commission  may  assign  a  case 
to  be  resolved  through  alternative 
dispute  resolution  procedures  in 
accordance  with  sections  385.604- 
385.606,  in  cases  where  the  affected 
parties  consent,  or  the  Commission  may 
assign  the  case  to  a  settlement  judge  in 
accordance  with  section  385.603; 

(ii)  The  Commission  may  issue  an 
order  on  the  merits  based  upon  the 
pleadings; 

(iii)  The  Commission  may  establish  a 
hearing  before  an  ALJ; 

(2)  The  Commission,  or  an  ALJ,  may 
act  on  requests  for  preliminary  relief.  In 
cases  where  the  ALJ  rules  on  a  request 
for  preliminary  relief,  an  appeal  to  the 
Commission  may  be  filed  within  7  days 
of  the  nUing. 

(h)  Fast  Tmck  Processing.  (1)  The 
Commission  may  resolve  complaints 
using  Fast  Track  procedures  if  the 
complaint  requires  expeditious 
resolution.  Fast  Track  procedures  may 
include  expedited  action  on  the 
pleadings  by  the  Commission,  expedited 
hearing  before  an  ALJ,  or  expedited 
action  on  requests  for  stay,  extension  of 
time,  or  other  preliminary  relief  by  the 
Commission  or  an  ALJ. 

(2)  A  complainant  may  request  Fast 
Track  processing  of  a  complaint  by 
including  such  a  request  in  its 
complaint,  captioning  the  complaint  in 
bold  type  face  "COMPLAINT 
REQUESTING  FAST  TRACK 
PROCESSING,"  and  explaining  why 
expedition  is  necessary  as  required  by 
section  385.206(b)(ll). 

(3)  Based  on  an  assessment  of  the 
need  for  expedition,  the  period  for  filing 
answers,  interventions  and  comments  to 
a  complaint  requesting  Fast  Track 
processing  may  be  shortened  by  the 
Commission  from  the  time  provided  in 
section  385.206(f). 

(4)  After  the  answer  is  filed,  the 
Commission  will  issue  promptly  an 
order  specifying  the  procediu^  and  any 
schedule  to  be  followed. 

(i)  Simplified  Procedure  for  Small 
Controversies.  A  simplified  procedure 
for  complaints  involving  small 
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controversies  is  found  in  section 
385.218  of  this  subpart. 

3.  In  section  385.213  paragraphs  {c)(4) 
and  (5)  are  added  to  read  as  follows: 

§385.213    Answer  (Rule  213). 

***** 

(c)*  *  * 

(4)  An  answer  to  a  complaint  must 
include  all  dociunents  that  support  the 
facts  in  the  answer  in  possession  of,  or 
otherwise  attainable  by,  the  respondent, 
including,  but  not  limited  to,  contracts, 
affidavits,  and  testimony.  An  answer  is 
also  required  to  describe  the  formal  or 
consensual  process  it  proposes  for 
resolving  the  complaint. 

(5)(i)  A  respondent  must  submit  with 
its  answer  any  request  for  privileged 
treatment  of  documents  and  information 
under  §  388.112  of  this  chapter  and  a 
proposed  form  of  protective  agreement. 
In  the  event  the  respondent  requests 
privileged  treatment  under  §  388.112  of 
this  chapter,  it  must  file  the  original  and 
three  copies  of  its  answer  with  the 
information  for  which  privileged 
treatment  is  sought  and  11  copies  of  the 
pleading  without  the  information  for 
which  privileged  treatment  is  sought. 
The  original  and  three  copies  must  be 
clearly  identified  as  containing 
information  for  which  privileged 
treatment  is  sought. 

(ii)  A  respondent  must  provide  a  copy 
of  its  answer  without  the  privileged 
information  and  its  proposed  form  of 
protective  agreement  to  each  entity  that 
has  been  served  pursuant  to  §  385.206 

(c). 

(iii)  An  interested  person  must  make 
a  written  request  to  the  respondent  for 
a  copy  of  the  complete  answer  within  5 
days  after  the  filing  of  the  answer.  The 
request  must  include  an  executed  copy 
of  the  protective  agreement.  Any  person 
may  file  an  objection  to  the  proposed 
form  of  protective  agreement. 

(iv)  A  respondent  must  provide  a 
copy  of  the  complete  answer  to  the 
requesting  person  within  5  days  after 
receipt  of  the  written  request  and  an 
executed  copy  of  the  protective 
agreement. 
***** 

4.  New  section  385.218  is  added  to 
read  as  follows: 

§  385.21 8    Simplified  procedure  for 
complaints  involving  small  controversies 
(Rule  218). 

(a)  Eligibility.  The  procedxues  under 
this  section  are  available  to 
complainants  if  the  amoimt  in 
controversy  is  less  than  $100,000  and 
the  impact  on  other  entities  is  de 
minimis. 

(b)  Contents.  A  complaint  filed  imder 
this  section  must  contain: 


(1)  The  name  of  the  complainant; 

(2)  The  name  of  the  respondent; 

(3)  A  description  of  the  relationship  to 
the  respondent; 

(4)  Tne  amount  in  controversy; 

(5)  A  statement  why  the  complaint 
will  have  a  de  minimis  impact  on  other 
entities; 

(6)  The  ficicts  and  circumstances 
surrounding  the  complaint,  including 
the  legal  or  regulatory  obligation 
breached  by  the  respondent;  and 

(7)  The  requested  relief. 

(c)  Service.  The  complainant  is 
required  to  simultaneously  serve  the 
complaint  on  the  respondent  and  any 
other  entity  referenced  in  the  complaint. 

(d)  Notice.  Public  notice  of  the 
complaint  will  be  issued  by  the 
Commission. 

(e)  Answers,  Interventions  and 
Comments.  (1)  An  answer  to  a 
complaint  is  required  to  conform  to  the 
requirements  of  §  385.213(c)(1),  (2),  and 

(3). 

(2)  Answers,  interventions  and 
comments  must  be  filed  within  10  days 
after  the  complaint  is  filed.  In  cases 
where  the  complainant  requests 
privileged  treatment  for  information  in 
its  complaint,  answers,  interventions, 
and  comments  must  be  filed  within  20 
days  after  the  complaint  is  filed.  In  the 
event  there  is  an  objection  to  the 
protective  agreement,  the  Commission 
will  establish  when  answers, 
interventions,  and  comments  are  due. 

(f)  Privileged  Treatment.  If  a 
complainant  seeks  privileged  treatment 
for  any  dociunents  submitted  with  the 
complaint,  a  complainant  must  use  the 
procedures  described  in  section 
385.206(e).  If  a  respondent  seeks 
privileged  treatment  for  any  documents 
submitted  with  the  answer,  a 
respondent  must  use  the  procedures 
described  in  section  385.213(c)(5). 

5.  In  section  385.604,  paragraph  (d)(3) 
is  removed,  paragraphs  (d)(4),  (d)(5), 
and  (d)(6)  are  redesignated  paragraphs 
(d)(3),  (d)(4),  and  (d)(5),  paragraph  (g)  is 
removed,  and  paragraph  (d)(2)  is  revised 
to  read  as  follows: 

§385.604    Altemative  means  of  dispute 
resolution  (Rule  604). 

***** 

(d)*  *  * 

(2)  For  matters  set  for  hearing  under 
subpart  E  of  this  part,  a  proposal  to  use 
altemative  means  of  dispute  resolution 
must  be  filed  with  the  presiding 
administrative  law  judge. 
***** 

6.  In  section  385.605  paragraph  (f)  is 
removed,  and  paragraphs  (a)(4)  and 
(e)(2)  are  revised  to  read  as  follows: 

§385.605    Arbiteation  (Rule  605). 

(a)  *  *  * 


(4)  An  arbitration  proceeding  under 
this  rule  may  be  monitored  as  provided 
in  Rule  604(f). 
***** 

(e)*  *  • 

(2)  The  award  in  an  arbitration 
proceeding  will  become  final  30  days 
after  it  is  served  on  all  parties. 

***** 

6.  In  section  385.606  paragraph  (d)  is 
redesignated  paragraph  (d)(l]  and 
paragraphs  (d)(2)  and  (1)  are  added: 

§385.606    Confidentiality  in  dispute 
resolution  proceedings  (Rule  606). 

***** 

(d)*  *  *     - 

(2)  To  qualify  for  the  exemption 
established  under  paragraph  (1)  of  this 
section,  an  altemative  confidential 
procediue  under  this  paragraph  may  not 
provide  for  less  disclosiu«  than 
confidential  procedures  otherwise 
provided  imder  this  rule. 
***** 

(1)  A  dispute  resolution 
communication  that  may  not  be 
disclosed  xxndet  this  rule  shall  also  be 
exempt  from  disclosure  under  5  U.S.C. 
552(b)(3). 

Note— The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix — ^List  of  Commenters 

Adirondaclc  Mountain  Club 
American  Electric  Power  System 
American  Public  Gas  Association 
American  Public  Power  Association  and 

Transmission'Access  Policy  Study  Group 
American  Arbitration  Association 
ANR  Pipeline  Company  and  Colorado 

Interstate  Gas  Company 
Association  of  Oil  Pipe  Lines 
Canadian  Association  of  Petroleum 

Producers  and  Alberta  Dept.  of  Energy 
Cenex  Pipeline,  LLC 
Chevron  Products  Company 
Chevron  Pipe  Line  Company 
Colujnbia  Gas  Transmission  Corporation  and 

Columbia  Gulf  Transmission  Company 
Consumers  Energy  Company  and  Michigan 

Gas  Storage  Company 
CSW  Operating  Companies 
Duke  Energy  Companies 
Dynegy  Inc. 

Edison  Electric  Institute 
El  Paso  Energy  Corporation  Interstate 

Pipelines 
Electric  Power  Supply  Association 
Enron  Capital  &  Trade  Resources  Corp. 
Enron  Interstate  Pipelines 
Entergy  Service,  Inc. 
"Equilon  Pipeline  Company  LLC 
Express  Pipeline  Partnership 
Fertilizer  Institute 
Florida  Cities 
Independent  Petroleum  Association  of 

America 
Indicated  Shippers 

Interstate  Natural  Gas  Association  of  America 
Joint  Consumer  Advocates 
Keyspan  Energy 
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Koch  Gateway  Pipeline  Company 
Lakehead  Pipe  Line  Company,  L.P. 
Missouri  Public  Service  Commission 
Mobil  Pipe  Line  Company 
National  Rural  Electric  Cooperative 

Association 
Natural  Gas  Supply  Association 
New  York  State  Electric  &  Gas  Corporation 
Oil  Pipeline  Shipper  Group 
Piedmont  Natural  Gas  Company,  Inc. 
Pipeline  Customer  Coalition 
ProUance  Energy,  LLC 
Public  Utilities  Commission  of  the  State  of 

California 
Railroad  Commission  of  Texas 
Refinery  Holding  Company,  L.P. 
Southern  Companies 
TAPS  Carriers 

Transmission  Dependent  Utility  Systems 
United  States  Department  of  Agriculture — 

Rural  Utilities  Service 
Utility  Coalition 
Williams  Companies,  Inc. 
Wisconsin  Distributor  Group  and  Northern 

Distributor  Group 

[FR  Doc.  99-8518  Filed  4-7-99;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 
[Regulations  No.  4] 
RIN  0960-AE03 

Maximum  Family  Benefits  in  Guarantee 
Cases 

agency:  Social  Security  Administration. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  our 
regulations  to  reflect  section  310  of  the 
Social  Seciuity  Independence  and 
Program  Improvements  Act  of  1994. 
Section  310  provides  that  the 
guaranteed  primary  insurance  amount  is 
to  be  used  in  establishing  the  maximum 
family  benefit. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  April  8,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Hilton,  Social  Insiuance  Specialist. 
OfBce  of  Program  Benefits,  Social 
Security  Administration,  3-D-25- 
Operations  Building,  6401  Seciuity 
Boulevard,  Baltimore,  MD  21235-6401, 
410-965-2468  or  TTY  410-966-5609. 
For  information  on  eligibility,  claiming 
benefits  or  coverage  of  earnings,  call  our 
national  toll-free  number,  1-800-772- 
1213  or  TTY  1-800-325-0778. 
SUPPLEMENTARY  INFORMATION:  The  1977 
Amendments  to  the  Social  Security  Act 
provided  a  guarantee  for  those  receiving 
benefits  on  the  Social  Security  record  of 
an  insiued  individual  who  received 
disability  benefits  at  some  earlier  time, 
then  stopped  receiving  disability 
benefits,  and  subsequently  has  become 


entitled  to  retirement  or  disability 
benefits  or  has  died.  This  subsequent 
entitlement  guarantee  provides  that  the 
basic  benefit  amoimt,  called  the  primary 
insurance  amount,  of  the  insured 
individual  cannot  be  less  than  the 
primary  insurance  amoimt  in  effect  in 
the  last  month  of  the  insured 
individual's  prior  entidement  to 
disability  benefits,  increased  under 
certain  circumstances  by  any  cost-of- 
living  or  general  benefit  increase  since 
that  time.  This  primary  insurance 
amount  guarantee  is  described  in 
§§  404.250  through  404.252  of  our 
regulations. 

The  primary  insurance  amount 
guarantee  of  the  1977  Amendments, 
however,  did  not  extend  to  the 
maximum  family  benefit  payable  on  the 
insured  individual's  record,  which  is 
based  on  the  primary  insiuance  amount. 
(The  maximimi  family  benefit  is  a  limit 
on  the  total  amoimt  of  monthly  benefits 
which  may  be  paid  for  any  month  to  an 
insured  individual  and  his  or  her 
dependents  or  survivors.)  Thus,  we 
were  computing  the  family  mflyiniiiTn 
for  subsequent  entitlement  using  either 
the  insured  individual's  eligibility  year 
of  the  prior  entitlement  to  disability  or 
the  current  eligibility  year.  As  a  result, 
the  maximum  family  benefit  which  is 
payable  when  the  insured  individual 
becomes  reentitled  to  benefits  or  dies 
may  be  less  than  the  maximum  family 
benefit  payable  in  the  last  month  of  the 
insured  individual's  prior  entitlement  to 
disability  benefits. 

Section  310  of  Pub.  L.  103-296,  the 
Social  Security  Independence  and 
Program  Improvements  Act  of  1994, 
amended  the  Social  Security  Act  so  that 
the  guaranteed  primary  insurance 
amount  would  be  the  basis  for 
calculating  the  guaranteed  maximum 
family  benefit  under  a  subsequent 
entitlement.  The  amendments  made  by 
section  310  also  provide  that,  where  the 
subsequent  entitlement  is  to  retirement 
or  survivor  benefits,  we  will  determine 
the  applicable  maximum  family  benefit 
without  applying  the  disability 
maximum  family  benefit  cap  described 
in  §404.403(d-l)  of  our  regulations.  The 
amendments  made  by  section  310  apply 
when  determining  the  total  monthly 
benefits  to  which  beneficiaries  may  be 
entitled  based  on  the  wages  and  self- 
employment  income  of  an  insured 
individual  who,  after  having  been 
previously  entitled  to  disability 
insurance  benefits,  becomes  entitled  to 
retirement  benefits,  becomes  reentitled 
to  disability  insurance  benefits,  or  dies, 
after  December  1995.  Section  310  was 
effective  for  the  maximum  family 
benefit  of  workers  who  become 
reentitled  to  benefits  or  die  (after 


previously  having  been  entitled)  after 
December  1995.  We  have  followed  this 
statutory  amendment  since  it  became 
effective.  We  are  now  amending 
§  404.403  of  our  regulations  by  adding 
paragraph  (g)  to  reflect  the  changes 
made  by  section  310. 

Regulatory  Procedures 

Justification  For  Final  Rules 

Pursuant  to  section  702(a)(5)  of  the 
Social  Security  Act,  42  U.S.C.  902(a)(5), 
the  Social  Security  Administration 
foUows  the  Administrative  Procedure 
Act  (APA)  rulemaking  procedures 
specified  in  5  U.S.C.  553  in  the 
development  of  its  regulations.  The 
APA  provides  exceptions  to  its  prior 
notice  and  public  comment  procedures 
when  an  agency  finds  there  is  good 
cause  for  dispensing  with  such 
procedures  on  the  basis  that  they  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  have 
determined  that,  under  5  U.S.C. 
553(b)(B),  good  cause  exists  for 
dispensing  with  the  prior  notice  and 
public  comment  procedures  in  this  case. 
This  regulation  simply  reflects  statutory 
changes  and  does  not  involve  the 
making  of  any  discretionary  policy. 
Therefore,  opportunity  for  prior 
comment  is  unnecessary  and  we  are 
issuing  this  change  to  our  regulations  as 
a  final  rule. 

We  also  find  good  cause  for 
dispensing  vnth  the  30-day  delay  in  the 
effective  date  of  a  substantive  rule 
provided  for  by  5  U.S.C.  553(d).  As 
explained  above,  this  regulation  merely 
reflects  a  self-executing  statutory  change 
that  has  its  own  efliective  date.  We 
believe  it  would  be  misleading  and    - 
contrary  to  the  public  interest  for  the 
regulation  to  show  a  later  effective  date, 
because  we  must  compute  benefits  as 
directed  by  the  statute  in  all  cases. 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  this  final  rule  does  not 
meet  the  criteria  for  a  significant 
regulatory  action'under  Executive  Order 
12866.  Thus,  it  was  not  subject  to  OMB 
review.  We  have  also  determined  that 
these  rules  meet  the  plain  language 
requirement  of  Executive  Order  12866 
and  the  President's  memorandum  of 
June  1, 1998. 

Paperwork  Reduction  Act 

This  final  regulation  imposes  no  new 
reporting/recordkeeping  requirements 
subject  to  OMB  clearance. 

Regulatory  Flexibility  Act. 

We  certify  that  this  final  regulation 
will  not  have  a  significant  economic 
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impact  on  a  substantial  number  of  small 
entities  because  it  affects  only 
individuals.  Therefore,  a  regidatory 
flexibiUty  analysis  as  provided  in  the 
Regulatory  Flexibility  Act,  as  amended, 
is  not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Security- 
Disability  Insurance;  96.002,  Social  Security- 
Retirement  Insurance;  and  96.004,  Social 
Security-Survivors  Insurance) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits, 
Old-Age,  Siuvivors  and  Disability 
Insxirance,  Reporting  and  recordkeeping 
requirements.  Social  Security. 

Dated:  March  30, 1999. 
Kenneth  S.  Apfel, 
Commissioner  of  Socio!  Security. 

For  the  reasons  set  out  in  the 
preamble,  we  are  amending  subpart  E  of 
part  404  of  chapter  III  of  title  20  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-       ) 


Subpart  E— {Amended] 

1.  The  authority  citation  for  subpart  E 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202,  203,  204(a)  and  (e), 
205(a)  and  (c),  222(b),  223(e),  224,  225,  and 
702(a)(5)  of  the  Social  Security  Act  (42  U.S.C. 
402,  403,  404(a)  and  (e),  405(a)  and  (c), 
422(b).  423(e),  424a.  425,  and  902(a)(5)). 

2.  Section  404.403  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  404.403  Reduction  wttere  ta«al  monttily 
benefits  exceed  maximum  family  benefits 
peyable. 

***** 

(g)  Person  previously  entitled  to 
disability  insurance  benefits.  If  an 
insured  individual  who  was  previously 
entitled  to  disabiUty  insurance  benefits 
becomes  entiUed  to  a  "second 
entiUement"  as  defined  in  §  404.250,  or 
dies,  after  1995,  and  the  insiued 
individual's  primary  insurance  amotmt 
is  determined  imder  §§  404.251(a)(1), 
404.251(b)(1),  or  404.252(b),  the 
monthly  maximum  during  the  second 
entitiement  is  determined  under  the 
following  rules: 

(1)  If  the  primary  insurance  amount  is 
determined  under  §§  404.251(a)(1)  or 
404.251(b)(1),  the  monthly  maximtun 
equals  the  maximiun  in  the  last  month 
of  the  insured  individual's  earlier 
entitiement  to  disability  benefits, 
increased  by  any  cost-of-Uving  or  ad  hoc 
increases  since  then. 


(2)  If  the  primary  insurance  amount  is 
determined  under  §  404.252(b),  the 
monthly  maximum  equals  the 
^avimiim  in  the  last  month  of  the 
insured  individual's  earlier  entitiement 
to  disability  benefits. 

(3)  Notwithstanding  paragraphs  (g)(1) 
and  {g)(2)  of  this  section,  if  the  second 
entiUement  is  due  to  the  insured 
individual's  retirement  or  death,  and  the 
monthly  maximimi  in  the  last  month  of 
the  insured  individual's  earlier 
entitiement  to  disabiUty  benefits  was 
computed  under  paragraph  (d-1)  of  this 
section,  the  monthly  maximum  is  equal 
to  the  mairimiim  that  would  have  been 
determined  for  the  last  month  of  such 
earlier  entitiement  if  computed  without 
regard  for  paragraph  (d-1)  of  this 
section. 

[FR  Doc.  99-8754  Filed  4-7-99;  8:45  am] 
BILUNG  COOE  4190-3S-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttw  Air  Force 

32  CFR  Part  812 

Ueer  Charges 

AGENCY:  Department  of  the  Air  Force, 
Defense. 


ACTION:  Final  rule;  removal. 

summary:  The  Department  of  the  Air 
Force  is  amending  Titie  32,  Chapter  VII 
of  the  CFR  by  removing  Part  812,  User 
Charges.  This  rule  is  removed  as  AFR 
177-8,  User  Charges  and  User  Charges 
Report,  was  superseded  by  DFAS-DER- 
7000.6.  DFAS-DER-7000.6,  User 
Charges,  was  rescinded  in  September 
1997. 

EFFECTIVE  DATE:  April  5,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Holly  Mclntire.  DFAS-DE/PMLP,  6760 
E.  Irvington  Place,  Denver,  CO  80230- 
8000,  (303)  676-7613. 

SUPPLEMENTARY  INFORMATION: 

PART  812— [REMOVED] 

Accordingly,  32  CFR,  Chapter  VII  is 
amended  by  removing  part  812. 

Authority.  31  U.S.C.  9701. 
Carolyn  A.  Lunsfbrd, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  99-8769  Filed  4-7-99;  8:45  am) 
BHJJNQ  CODE  S001-OB-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD09-99-002] 

RIN-2115-AE47 

Drawbridge  Operation  Regulations; 
Duluth  Ship  Canal  (Duluth-Superior 
Hart>or) 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  temporary  deviation 
from  regulations  with  request  for 
comments. 

SUMMARY:  The  Coast  Guard  has 
authorized  a  temporary  deviation  from 
the  current  operating  regulations  that 
govern  the  Duluth  Aerial  Lift  Bridge 
over  the  Duluth  Ship  Canal.  The 
temporary  deviation  is  for  the  purpose 
of  evaluating  a  proposed  revised 
schedule  for  the  bridge  diuing  the  peak 
recreational  vessel  traffic  season.  The 
test  schedule  will  be  in  effect  from  June 
1, 1999,  through  August  31, 1999. 
DATES:  This  deviation  is  effective  from 
6  a.m.  on  Jime  3, 1999,  imtil  10  p.m.  on 
August  31, 1999.  Comments  must  be 
received  by  September  30, 1999. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to:  Commander  (obr).  Ninth 
Coast  Guard  District,  1240  East  Ninth 
Street,  Room  2019,  Cleveland,  OH 
44199-2060  between  6:30  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scot  M.  Striffler,  Project  Manager,  at 
(216)  902-6084. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  received  a  request  from  the  City 
of  Duluth  to  reduce  the  niunber  of 
bridge  openings  for  recreational  vessel 
traffic  at  the  IXduth  Aerial  Lift  Bridge 
during  the  peak  boating  season.  This 
action  was  requested  to  relieve 
vehicular  traffic  congestion  in  the 
vicinity  of  the  bridge  and  reduce  wear 
and  tear  on  the  operating  machinery. 
The  Coast  Guard  arranged  a  meeting  on 
September  30, 1998,  with  City  officials, 
marina  owners/operators,  commercial 
marine  interests,  and  the  Coast  Guard 
Captain  of  the  Port  to  discuss  operating 
schedule  options.  A  schediile  was 
devised  and  approved  by  the 
participants,  and  the  Coast  Guard 
determined  that  a  90-day  test  period 
would  be  appropriate  to  decide  if  a 
revised  schedule  wo\dd  accompUsh  the 
previously  stated  objectives,  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

The  Coast  Guard  encourages 
interested  persons  to  submit  comments 
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either  for  or  against  the  schedule. 
Persons  submitting  conunents  should 
include  their  name,  address,  identify 
this  document  (CGD09-99-002),  the 
specific  section  of  this  temporary 
schedule,  and  the  reason(s)  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  8  Vz"  x  11"  unbound 
format  suitable  for  copying  and 
electronic  filing.  Comments  should  be 
sent  to  Commander  (obr).  Ninth  Coast 
Guard  District.  1240  East  Ninth  Street, 
Room  2019,  Cleveland,  Ohio,  44199- 
2060.  Comments  received  by  the  Coast 
Guard  will  be  used  in  determining 
whether  a  fiill  rulemaking  process 
should  be  opened  for  a  permanent 
change.  Comments  should  be  received 
at  the  address  above  by  September  30, 
1999. 

The  test  schedule  will  not  affect  any 
government  or  commercial  vessels 
transiting  the  bridge.  Also,  the  bridge 
will  open  for  all  vessels  during  periods 
of  severe  weather  and  for  vessels  in 
distress. 

From  Jime  3  through  August  31, 1999, 
between  the  houis  of  6  a.m.  and  10  p.m., 
Monday  through  Sunday,  the  bridge 
will  open  for  recreational  vessels  only 
from  3  minutes  before  to  3  minutes  after 
the  hour  and  half-hour.  The  bridge  shall 
open  on  signal  for  public  and/or 
commercial  vessels  during  all  other 
times. 

Dated:  March  18, 1999. 
J.F.  McGowan, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Ninth  Coast  Guard  District. 
[FR  Doc.  99-8473  Filed  4-7-99;  8:45  am| 
BILUNG  COOc  4giO-15-M 


POSTAL  SERVICE 

39  CFR  Part  111 

Delivery  Confirmation  Service;  Partial 
Stay  of  Applicability 

AGENCY:  Postal  Service. 

ACTION:  Partial  stay  of  applicability  of 

final  rule. 

summary:  The  Postal  Service  is  staying 
the  applicability  of  a  portion  of  its 
recently  published  final  rule  on 
Delivery  Confirmation  which  set  forth 
the  Domestic  Mail  Manual  standards 
adopted  by  the  Postal  Service  to 
implement  the  Decision  of  the 
Governors  of  the  Postal  Service  in  Postal 
Rate  Commission  Docket  No.  R97-1 ,  as 
it  pertains  to  delivery  confirmation 
service.  The  Postal  Service  is  staying  the 
applicabihty  of  Delivery  Confirmation 
Service  for  customers  sending  mail  to 
APO/FPO  destinations.  Effective 


immediately,  customers  cannot  use 
Delivery  Confirmation  Service  for  mail 
sent  to  APO/FPO  addresses. 

DATES:  Effective  April  5, 1999,  the 
applicability  of  the  amendments  to 
S918.1.2,  S918.1.5  and  S930.2.3b  of  the 
Domestic  Mail  Manual  published  in  the 
Federal  Register  on  Wednesday,  March 
10,  1999  (64  FR  12072)  to  mail  to  APO/ 
FPO  addresses  is  stayed  until  further 
notice  as  of  12:01  a.m.  on  April  5, 1999. 

ADDRESSES:  Any  written  comments 
should  be  mailed  or  deUvered  to  John 
Gullo,  Expedited/Package  Services,  475 
L'Enfant  Plz  SW  RM  4267,  Washington, 
DC  20260-4299.  Copies  of  all  written 
comments  will  be  available  for  public 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Gullo  (202)  268-7322. 

SUPPLEMENTARY  INFORMATION:  This 
change  is  necessary  to  address  special 
military  requirements  for 
implementation  of  Delivery 
Confirmation  service. 

This  stay  will  be  effective 
immediately,  and  the  contemplated 
service  for  mail  to  APO/FPO  addresses 
will  not  be  available  until  further  notice. 

List  of  Subiects  in  39  CFR  Part  111 

Postal  Service. 

The  Postal  Service  hereby  stays  the 
applicability  of  its  amendments  of 
March  10, 1999  to  S918.1.2,  S918.1.5 
and  S930.2.3b  of  the  Domestic  Mail 
Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  Part  111. 

PART  1 1 1— {AIMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403,  404,  3001-3011,  3201-3219,  3403- 
3406,  3621,  5001. 

2.  The  applicability  of  amendments  to 
S918.1.2,  S918.1.5  and  S930.2.3b  of  the 
Domestic  Mail  Manual  to  mail  to  APO/ 
FPO  addresses  is  stayed  until  further 
notice. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(FR  Doc.  99-8673  Filed  4-5-99;  4:47  pm) 

BaXING  CODE  7710-(a-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CO-001-0025a;  FRL-6319-7] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Colorado;  Removal  and  Replacement 
of  Transportation  Control  Measure, 
Colorado  Springs  Element,  Cartxm 
Monoxide  Section  of  ttie  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  revision  to 
the  Colorado  State  Implementation  Plan 
(SIP),  carbon  monoxide  (CO)  section, 
Colorado  Springs  element.  In  a  J\me  25, 
1996,  submission,  Colorado  requests 
that  emission  reductions  from  oxygenate 
use  in  gasoline  be  substituted  for 
reductions  associated  with  the 
previously  approved  (48  FR  55284, 
December  12, 1983)  bus  acquisition 
program  because  the  bus  program  was 
not  implemented  due  to  the  lack  of 
federal  funding.  This  revision  satisfies 
certain  requirements  of  part  D  and 
section  110  of  the  Clean  Air  Act  (CAA), 
as  amended  in  1990. 
DATES:  This  direct  final  rule  is  effective 
on  June  7, 1999  without  further  notice, 
unless  EPA  receives  adverse  comments 
by  May  10, 1999.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  may  be 
mailed  to:  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  8P- 
AR,  United  States  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  Suite  500,  Denver,  Colorado 
80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  diiring  normal  business 
hours  at  the  following  offices: 
United  States  Environmental  Protection 
Agency,  Region  VIII,  Air  and 
Radiation  Program,  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202- 
2466;  and. 
United  States  Environmental  Protection 
Agency,  Air  and  Radiation  Docket  and 
Information  Center,  401  M  Street,  SW, 
Washington,  DC  20460. 
Copies  of  the  State  documents  relevant 
to  this  action  are  available  for  pubhc 
inspection  at:  Colorado  Air  Pollution 
Control  Division,  Colorado 
Department  of  Public  Health  and 
Environment,  4300  Cherry  Creek 


Federal  Register /Vol.  64,  No.  67 /Thursday,  April  8,  1999 /Rules  and  Regulations  17103 


Drive  South,  Denver.  Colorado, 

80246-1530. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Russ,  Air  and  Radiation  Program, 
Mailcode  8P-AR,  United  States 
Environmental  Protection  Agency, 
Region  Vffl,  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466. 
Telephone  number:  (303)  312-6479. 
SUPPLEMENTARY  INFORMATION*. 

I.  Background 

Part  D  of  the  CAA,  which  was  added 
by  the  amendments  of  1977,  required 
States  that  were  seeking  an  extension 
beyond  1982  to  attain  the  CO  National 
Ambient  Air  Quality  Standard  (NAAQS) 
to  submit  a  revision  to  the  SIP  by  July 
1, 1982.  This  revision  was  to  provide  for 
attainment  of  the  CO  NAAQS  by 
December  31, 1987.  The  Governor 
submitted  the  necessary  SIP  revision  for 
Colorado  Springs  on  June  24, 1982. 
One  of  the  CO  control  strategies 
described  in  the  Jime  24, 1982,  revision 
was  a  transportation  control  measure 
(TCM)  involving  improved  public 
transit.  This  particular  TCM  required 
the  acquisition  of  an  additional  27  buses 
to  supplement  and  expand  the  Colorado 
Springs  fleet.  Table  6.1  ("Percent 
Reductions  in  1987  Ambient  CO 
Concentrations  Attributable  To  Control 
Measures")  of  Chapter  6, 
"Determination  Of  Air  Quality  Impacts 
Of  The  Proposed  Plan",  of  the  Jime  24, 
1982,  submittal  indicated  that  the 
"Improved  Public  Transit"  TCM,  which 
included  the  piuchase  of  the  27  new 
buses  spaced  over  1981, 1982, 1983,  and 
1984,  would  result  in  a  1.5%  reduction 
in  the  1987  CO  emissions  in  Colorado 
Springs.  It  was,  however,  specifically 
noted  in  the  June  24, 1982,  SIP  revision 
that  acquisition  of  these  additional 
biises  woxdd  only  be  possible  if 
sufficient  Federal  funding  was 
provided.  The  1982  SIP  revision 
indicated  that  the  City  of  Colorado 
Springs  could  contribute  $1,252,800  and 
that  $5,010,800  was  needed  firom 
Federal  funds.  Federal  funds  were  not 
available  for  this  bus  program  and  the 
additional  27  buses  were  not  piuxJiased 
by  Colorado  Springs. 

On  February  24, 1993,  the  Pikes  Peak 
Area  Council  of  Governments  (PPACG) 
approved  the  substitution  of  emissions 
reduction  credits  from  an  oxygenated 
gasoline  program  for  the  bus  acquisition 
TCM.  The  emission  reductions  from  the 
oxygenated  gasoline  program  had  not 
previously  been  credited  in  the 
Colorado  Springs  CO  element  of  the  SIP. 
The  State  calculated  there  was  at  least 
an  11%  reduction  in  CO  emissions  for 
the  1987-88  winter  CO  season  due  to 
♦he  implementation  of  the  oxygenated 


gasoline  program.  This  more  than 
compensates  for  the  calculated  1.5% 
reduction  in  CO  emissions  from  the 
non-implemented  bus-purchase 
program  contained  in  the  SIP. 

On  December  15, 1994,  PPACG's 
revision  was  adopted  by  the  Colorado 
Air  Quality  Control  Commission 
(AQCC).  This  revision  became  Chapter 
10  "SIP  Revision— December  1994"  of 
the  Colorado  Springs  CO  section  of  the 
SIP.  The  Governor  submitted  the  SIP 
revision  to  EPA  on  January  29, 1996. 

Colorado's  oxygenated  gasoline 
program  has  been  revised  a  niunber  of 
times  since  its  inception  in  1987-88. 
The  program  has  continuously  provided 
emissions  reductions  greater  than  those 
that  would  have  been  realized  through 
the  implementation  of  the  bus-purchase 
program.  Details  regarding  Colorado's 
Federally  approved  oxygenated  gasoline 
program  can  be  found  in  the  March  10, 
1997,  Federal  RegiistBr  (62  FR  10690). 
The  State  has  recently  revised  the 
oxygenated  gasoline  program  through  a 
further  shortening  of  the  oxygenated 
gasoline  program  season.  To  date,  EPA 
has  not  taken  any  action  on  this  SIP 
revision.  EPA  notes,  however,  that  the 
revised  oxygenated  gasoline  program 
continues  to  more  than  compensate  for 
the  emission  reductions  that  would 
have  been  realized  if  the  bus-purchase 
program  had  been  implemented  in 
Colorado  Springs. 

n.  Analysis  of  the  State's  Submittal 

The  CAA  requires  States  to  observe 
certain  procedural  requirements  in 
developing  SIP  revisions  for  submittal 
to  EPA.  Section  110(a)(2)  of  the  CAA 
requires  that  States  provide  reasonable 
notice  and  a  pubhc  hearing  before 
adopting  SIP  revisions.  Following 
reasonable  notice,  the  AQCC  conducted 
a  public  hearing  on  this  matter  on 
December  15, 1994.  Directly  after  the 
hearing,  the  AQCC  revised  the  Colorado 
Springs  CO  SIP  to  substitute  the 
oxygenated  gasoline  program  for  the 
bus-purchase  program  as  a  soiuce  of 
emissions  reductions  credits. 

The  Governor  submitted  this  revision, 
for  the  Colorado  Springs  element  of  the 
SIP,  to  EPA  on  Jaimary  29, 1996.  By 
operation  of  law  \mder  the  provisions  of 
section  110(k)(l)(B)  of  the  CAA,  the 
submittal  was  deemed  complete  on  July 
29, 1996. 

m.  Final  Rulemaking  Action 

EPA  is  approving  the  revision  to  the 
Colorado  State  Implementation  Plan 
(SIP),  carbon  monoxide  (CO)  section, 
Colorado  Springs  element,  that  the 
Governor  of  Colorado  submitted  to  EPA 
on  June  25, 1996,  to  satisfy  certain 
requirements  of  part  D  and  section  110 


of  the  Clean  Air  Act  (CAA),  as  amended 
in  1990.  The  revision  substitutes 
Colorado's  oxygenated  gasoline  program 
(contained  in  Colorado's  Regidation  No. 
13)  for  the  Colorado  Springs  bus 
purchase  program,  as  a  source  of 
emissions  reductions  credits  in  the 
Colorado  Springs  CO  element  of  the  SIP. 
As  noted  above,  EPA  approved  the  bus 
purchase  program  as  part  of  the 
Colorado  Springs  CO  element  of  the  SIP 
on  December  12, 1983  (48  FR  55284), 
but  the  program  was  never 
implemented.  This  action  has  the  effect 
of  removing  the  bus  piut;hase  program 
from  the  EPA-approved  SIP. 

EPA  is  pubUsmng  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  Jime  7, 1999 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
May  10, 1999. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  informing  the  pubUc 
that  the  rule  will  not  take  effect.  All 
pubUc  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  rule.  Any  parties 
interested  in  commenting  on  this  rule 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  pubUc  is 
advised  that  this  rule  will  be  effective 
on  June  7, 1999  and  no  further  action 
will  be  taken  on  the  proposed  rule. 

IV.  AdministratiTe  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Plaiming  and 
Review." 

B.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciuxed  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
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description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  offlcials  and  other 
representatives  of  state,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a 
mandate  on  state,  local,  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  state,  local,  or 
tribal  governments.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13045 

Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23, 1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  and  safety  effects 
of  the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  commimities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  12084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 


rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
commimities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  govenmients.  Accordingly, 
the  requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jiuisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  State 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mcuidates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 


$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  imiquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  inillion  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
will  result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  the  publication  of  the 
rule  in  the  Federal  Register.  This  rule 
is  not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  7, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Adraiinistrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  vtrithin  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
Colorado's  audit  privilege  and  penalty 
immunity  law,  sections  13-25-126.5, 
13-90-107,  and  25-1-114.5,  Colorado 
Revised  Statutes,  (Colorado  Senate  Bill 
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94-139,  effective  Jime  1,1994)  or  its 
impact  upon  any  approved  provision  in 
the  SIP,  including  the  revision  at  issue 
here.  The  action  taken  herein  does  not 
express  or  imply  any  viewpoint  on  the 
question  or  whether  there  are  legal 
deficiencies  in  this  or  any  other  Clean 
Air  Act  program  resulting  from  the 
effect  of  Ck)lorado*s  audit  privilege  and 
immimity  law.  A  state  audit  privilege 
and  immunity  law  can  affect  only  state 
enforcement  and  cannot  have  any 
impact  on  federal  enforcement 
authorities.  EPA  may  at  any  time  invoke 
its  authority  xmder  the  Clean  Air  Act, 
including,  for  example,  sections  113, 
167,  205,  211,  or  213,  to  enforce  the 
requirements  or  prohibitions  of  the  state 
plan,  independently  of  any  state 
enforcement  effort.  In  addition,  citizen 
enforcement  imder  section  304  of  the 
Clean  Air  Act  is  likewise  unaffected  by 
a  state  audjt  privilege  or  immunity  law. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  March  24, 1999. 
William  P.  Yellowtail, 

Regional  Administrator,  Region  VDJ. 

40  CFR  part  52,  Subpart  G,  is 
amended  as  follows: 

PART52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  G— Colorado 

2.  Section  52.349  is  amended  by 
designating  the  existing  text  as 
paragraphia)  and  by  adding  paragraph 
(b)  to  read  as  follows: 

$52,349    Control  strategy:  Caitoon 
monoxide. 

*        *        •        •        * 

(b)  On  June  25, 1996,  the  Governor  of 
Colorado  submitted  a  revision  to  the 
Colorado  Springs  element  of  the  carbon 
monoxide  (CO)  portion  of  the  Colorado 
State  Implementation  Plan  (SIP).  The     , 
revision  to  the  Colorado  Springs 
element  was  submitted  to  satisfy  certain 
requirements  of  part  D  and  section  110 
of  the  Clean  Air  Act  (CAA)  as  amended 
1990.  The  revision  substitutes 
Colorado's  oxygenated  gasoline  program 
for  the  Colorado  Springs  bus  purchase 
program  as  a  source  of  emissions 
reductions  credits  in  the  Colorado 


Springs  CO  element  of  the  SIP.  This 
revision  removes  the  bus  piuchase 
program  from  the  EPA-approved  SIP. 
EPA  originally  approved  die  bus 
purchase  program  as  part  of  the 
Colorado  Springs  CO  element  of  the  SIP 
on  December  12, 1983  (48  FR  55284). 

[FR  Doc.  9&-8630  Filed  4-7-99;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  302-11 

RIN  3090-AG91 

[FTR  Amendment  80—1998  Edition] 

Fedeiai  Travel  Regulation;  Relocation 
Income  Tax  (RIT)  Allowance  Tax 
Tables 

AGENCY:  Office  of  Govemmentwide 

PoUcy,  GSA. 

action:  Final  r\de. 

summary:  The  Federal,  State,  and  Puerto 
Rico  tax  tables  for  calculating  the 
relocation  income  tax  (RIT)  allowance 
must  be  updated  yearly  to  reflect 
changes  in  Federal,  State,  €ind  Puerto 
Rico  income  tax  brackets  and  rates.  The 
Federal,  State,  and  Puerto  Rico  tax 
tables  contained  in  this  rule  are  for 
calcidating  the  1999  RIT  allowance  to  be 
paid  to  relocating  Federal  employees. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  January  1, 1999,  and  appUes  to 
RIT  allowance  payments  made  on  or 
after  January  1,1999. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Calvin  L.  Pittman,  Office  of 
Govemmentwide  Policy  (MTT), 
Washington,  DC  20405,  telephone  (202) 
501-1538. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  provides  the  tax  tables 
necessary  to  compute  the  RTT  allowance 
for  employees  who  are  taxed  in  1999  on 
moving  expense  reimbursements. 

A.  Background 

Section  5724b  of  Title  5,  United  States 
Code,  provides  for  reimb\u«ement  of 
substantially  all  Federal,  State,  and  local 
income  taxes  inciured  by  a  transferred 
Federal  employee  on  taxable  moving 
and  storage  expense  reimbursements. 
Policies  and  procedures  for  the 
calculation  and  payment  of  a  RTF 
allowance  is  contained  in  the  FTR  (41 
CFR  part  302-11).  The  Federal,  State, 


and  Puerto  Rico  tax  tables  for 
calculating  RIT  allowance  payments  are 
updated  yearly  to  reflect  changes  in 
Federal.  State,  and  Puerto  Rico  income 
tax  brackets  and  rates. 

B.  ExecutiTe  Order  12866 

The  General  Services  Administration 
(GSA)  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30, 1993. 

C  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
pubUshed  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  FlexibUity  Act.  5  U.S.C.  601 
et  seq.,  does  not  apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed 
revisions  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  501  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Reform  Act 

This  final  rule  is  also  exempt  from 
congressional  review  prescribed  under  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Part  302-11 

Government  employees,  Income  taxes, 
Relocation  allowances  and  entitlements, 
Transfers. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  part  302-11  is 
amended  to  read  as  follows: 

PART  302-11— RELOCATION  INCOME 
TAX  (RIT)  ALLOWANCE 

1.  The  authority  citation  for  41  CFR 
part  302-11  continues  to  read  as 
follows: 

Authortty:  5  U.S.C.  5738;  20  U.S.C.  905(a); 
E.O.  11609,  36  FR  13747.  3  CFR.  1971-1975 
Comp.,  p.  586. 

2.  Appendixes  A,  B.  C,  and  D  to  part 
302-11  are  amended  by  adding  the 
following  tables  at  the  end  of  each 
appendix,  respectively: 

Appendix  A  to  Pert  302-11— Federal 
Tex  Tables  For  RIT  Allowance 
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Federal  Marginal  Tax  Rates  by  Earned  Income  Level  and  Filing  Status— Tax  Year  1998 

[The  following  table  Is  to  be  used  to  determine  the  Federal  marginal  tax  rate  for  Year  1  for  computation  of  the  RIT  allowance  as  prescribed  in 
§302-1 1.8(e)(1).  This  table  is  to  be  used  for  employees  whose  Year  1  occurred  during  calendar  year  1998.] 


Marginal  tax  rate 

Single  taxpayer 

Heads  of  household 

Married  filing  jointly/ 

qualifying  widows  and 

widowers 

Married  Filing  Sepa- 
rately 

Over 

But  not 
over 

Over 

But  not 
over 

■ — 

Over 

Percent 

Over 

But  not 
over 

But  not 
over 

15  

28 

31  

36  

39.6  

$7,229 

33,530 

73,135 

145,648 

299,410 

$33,530 

73,135 

145,648 

299,410 

$12,964 
48,232 
109,311 
177,378 
321,683 

$48,232 
109,311 
177,378 
321,683 

$16,858 
61,069 
126.880 
184,945 
308,061 

$61,069 
126.880 
184.945 
308,061 

$8,685 
30,351 
63,863 
92,550 
152,715 

$30,351 
63,863 
92,550 

152,715 

Appendix  B  to  Part  302-11— State  Tax 
Tables  For  RTF  Allowance 


State  Marginal  Tax  Rates  by  Earned  Income  Level— Tax  Year  1998 

[The  following  table  is  to  be  used  to  determine  the  State  marginal  tax  rates  for  calculation  of  the  RIT  allowance  as  prescribed  in  §302-1 1.8(e)(2). 
This  table  is  to  be  used  for  employees  who  received  covered  taxable  reimbursements  during  calendar  year  1 998.] 

Marginal  tax  rates  (stated  in  percents)  for  the  eamed  income  amounts  specified  in  each  column.'  ^ 


State  (or  district) 


$20,000-$24,999 

$25,000-$49,999 

$50,000-$74.999 

$75,000  &  Over 

5 

5 

5 

5 

0 

0 

0 

0 

2.9 

3.3 

3.9 

5.17 

4.5 

7 

7 

7 

6 

7 

7 

7 

2 

4 

8 

9.3 

4 

9.3 

9.3 

9.3 

5 

5 

5 

5 

3 

4.5 

4.5 

4.5 

4.5 

4.5 

4.5 

4.5 

5.8 

6.9 

6.9 

6.9 

8 

9.5 

9.5 

9.5 

0 

0 

0 

0 

6 

6 

6 

6 

8 

9.5 

10 

10 

9.5 

10 

10 

10 

7.8 

8.2 

8.2 

8.2 

3 

3 

3 

3 

3.4 

3.4 

3.4 

3.4 

6.8 

7.55 

9.98 

9.98 

7.2 

8.8 

9.98 

9.98 

3.5 

6.25 

6.25 

6.45 

4.1 

7.75 

7.75 

7.75 

6 

6 

6 

6 

2 

4 

4 

6 

4 

4 

6 

6 

4.5 

7 

8.5 

8.5 

8.5 

8.5 

8.5 

8.5 

5 

5 

5 

5 

5.95 

5.95 

5.95 

5.95 

4.4 

4.4 

4.4 

4.4 

8 

8 

8 

ejs 

8 

8.5 

8.5 

as 

5 

5 

5 

5 

6 

6 

6 

6 

6 

9 

10 

t1 

3.49 

5.01 

6.68 

6.68 

5.01 

6.68 

6.68 

6.68 

0 

0 

0 

0 

0 

0 

0 

0 

1.4 

1.75 

2.45 

6.37 

1.4 

3.50 

5.525 

6.37 

3.2 

6 

7.1 

8.5 

6 

7.1 

7.9 

8.5 

4 

6 

7.125 

7.125 

Alabama 

Alaska 

Arizona  

Artcansas 

If  single  status' 

California 

If  single  status' 

Colorado  

Connecticut  

If  single  status  ^ 

Delaware 

District  of  Columbia 

Florida 

Georgia  , 

Hawaii  

If  single  status' 

Idaho  

Illinois  

Indiana  

Iowa  

If  single  status' 

Kansas  

If  single  status' 

Kentucky  

Louisiana 

If  single  status* 

Maine  

If  single  status' 

Maryland  

Massachusetts 

Michigan 

Minnesota  

If  single  status' 

Mississippi 

Missouri 

Montana - 

Nebraska 

If  single  status' 

Nevada 

New  Hampshire  

New  Jersey  

If  single  status' 

New  Mexico  

If  single  status' 

New  York  


ascribed  in 


ing  Sepa- 

>iy 

But  not 
over 


$30,351 
63,863 
92,550 

152,715 


!-11 .8(e)(2). 


O&Over 

5 

0 

5.17 

7 

7 

9.3 

9.3 

5 

4.5 

4.5 

6.9 

9.5 

0 

6 

10 

10 
8.2 
3 

3.4 
9.98 
9.98 
6.45 
7.75 
6 
6 
6 

8.5 
8.5 
5 

5.95 
4.4 
8.5 
8.5 
5 
6 

11 

6.68 
6.68 
0 
0 

6.37 
6.37 
8.5 
8.5 
7.125 
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State  Marginal  Tax  Rates  by  Earned  Income  Level— Tax  Year  1998— Continued 

rrhe  following  table  is  to  be  used  to  determine  the  State  marginal  tax  rates  for  calculation  of  the  RIT  allowance  as  prescribed  in  §  302-1 1 .8(e)(2). 
This  table  is  to  be  used  for  employees  who  received  covered  taxable  reimbursements  dunng  calendar  year  1998.] 

Marginal  tax  rates  (stated  in  percents)  for  the  earned  income  amounts  specified  in  each  column.' 


State  (or  district) 


If  single  status  ^ . 
North  Carolina  ... 

North  Dakota 

If  single  status  3 

Ohio  

Oklahoma 

If  single  status  ^ 

Oregon  

Pennsylvania  .... 
Rhode  Isleind^  .. 
South  Carolina  . 
South  Dakota  ... 

Tennessee  

Texas  

Utah  

Vermont'  

Virginia 

Washington 

West  Virginia  .... 

Wisconsin 

Wyoming 


$20,000-$24,999 


6 

6 

6.67 

8 

2.853 

4 

7 

9 

2.8 
27 

7 

0 

0 

0 

7 
25 

5 

0 

4 

6.55 

0 


$25,000-$49,999 


7.125 

7 

9.33 
10.67 

4.279 

7 

7 

9 

2.8 
27 

7 

0 

0 

0 

7 
25 

5.75 

0 

4.5 

6.93 

0 


$50,000-$74,999 


7.125 

7 
12 
12 

4.993 

7 

7 

9 

2.8 
27 

7 

0 

0 

0 

7 
25 

5.75 

0 

6 

6.93 

0 


$75,000  &  Over 


7.125 

7.75 
12 
12 

7.201 

7 

7 

9 

2.8 
27 

7 

0 

0 

0 

7 
25 

5.75 

0 

6.5 

6.93 

0 


1  Earned  income  amounts  that  fall  between  the  income  brackets  shown  in  this  table  (e.g.,  $24,999.45,  $49,999.75)  should  be  rounded  to  the 

"Ttt'^eSS  Srim^o!nTfs«  !h^nTe?oJl^"1^me^"aWoln"7n  KSgthe  employing  agency  shall  establish  an  appropriate 

"^ 3^ffis'^  Splies  'on°y  ?o1i;"slSSSfting  that  they  will  file  under  a  single  status  within  the  States  where  they  will  pay  income  taxes. 
All  other  taxpayers,  regardless  of  filing  status,  will  use  the  other  rate  shown.  ^    »,  ».  »  ,^„.»n»  «♦  co^»i  ,n 

*The  in^e  tax  rate  for  Rhode  Island  is  27  percent  of  Federal  income  tax  liability  for  all  employees.  Rates  shown  as  a  percent  of  Federal  in- 
come tax  liability  must  be  converted  to  a  percent  of  income  as  provided  in  §302-1 1 .8(e)(2)(iii).        „  ,       ^  ^     ^.  ^  c-w««,i  in,v^««l 

s^einlSnie  tax  rate  for  Vermont  is  25  percent  of  Federal  income  tax  liability  for  all  emptoyees.  Rates  shown  as  a  percent  of  Federal  income 
tax  liability  must  be  converted  to  a  percent  of  income  as  provided  in  §  302-1 1 .8(e)(2)(iii). 

Appendix  C  to  Part  302-11— Federal 
Tax  Tables  For  RTT  Allowance— Year  2 

*        «        *        *        • 

FEDERAL  Marginal  Tax  Rates  by  Earned  Income  Level  and  Filing  Status— Tax  Year  1999 

[The  following  table  is  to  be  used  to  detemiine  the  Federal  marginal  tax  rate  forYear  2  ♦<^^~Ka»if"  o' ^^  ?Ji?'^^?*1^^^"'^" 
§302-11  8(e)(1).  This  table  is  to  be  used  for  employees  whose  Year  1  occunwJ  dunng  calendar  years  1989,  1990,  1991,  1992,  1993,  iw«, 

1995,  1996,  1997,  or  1998.] 


Marginal  tax  rate 


Percent 


15  .. 
28  .. 
31  .. 
36  .. 
39.6 


Single  taxpayer 


Over 


$7,288 

33,937 

73,812 

145,735 

300.782 


But  not 
over 


$33,937 

73,812 

145,735 

300,782 


Heads  of  househokj 


Over 


$13,132 
48,851 
109.613 
177,494 
324,383 


But  not 
over 


$48,851 
109.613 
177,494 
324,383 


Married  filing  jointly/ 
qualifying  widows  &  wid- 
owers 


Over 


$17,078 
62,143 
128,360 
185,189 
309,316 


But  not 
over 


$62,143 
128,360 
185,189 
309,316 


Married  filing  sepa- 
rately 


Over 


$8,480 
30.536 
61,844 
95,644 
164,417 


But  not 
over 


$30,536 
61,844 
95,644 

164,417 


Appendix  D  to  Part  302-11— Puerto 
Rico  Tax  Tables  for  RTT  Allowance 
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Regulations 

[The  following 

Puerto  Rico  Marginal  Tax  Rates  by  Earned  Income  Level— Tax  Year  1998 

table  is  to  be  used  to  determine  the  Puerto  Rico  marginal  tax  rate  for  computation  of  the  RIT  allowance  as  prescribed  in  §302- 

11.8(e)(4)(i).l 

Marginal  tax  rate 

Single  filing  status 

Any  other  filing  status 

Percent 

Over 

But  not  over 

Over 

But  not  over 

12  ; 

$25,000 
50,000 

$25,000 
50,000 

$25,000 
50,000 

$25,000 

18  

31 

33  

50,000 

Dated:  March  24, 1999 
David ).  Barram, 

Administrator  of  the  General  Services. 
[FR  Doc.  99-8685  Filed  4-7-99;  8:45  am] 
BILLING  COOE  6820-34-P 


LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1611 

Eligibility:  Income  Level  for  Individuals 
Eligible  for  Assistance 

agency:  Legal  Services  Corporation. 
action:  Final  rule. 

SUMMARY:  The  Legal  Services 
Corporation  ("Corporation")  is  required 
by  law  to  establish  maximiun  income 
levels  for  individuals  eligible  for  legal 
assistance.  This  document  updates  the 
specified  income  levels  to  reflect  the 
annual  amendments  to  the  Federal 


Poverty  Guidelines  as  issued  by  the 
Department  of  Health  and  Hiunan 
Services. 

EFFECTIVE  DATE:  April  8,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortxmo,  General  Counsel, 
Legal  Services  Corporation,  750  First 
Street  NE.,  Washington.  DC  20002- 
4250;  202-336-8810. 
SUPPLEMENTARY  INFORMATION:  Section 
1007(a)(2)  of  the  Legal  Services 
Corporation  Act  ("Act"),  42  U.S.C. 
2996f(a)(2),  requires  the  Corporation  to 
establish  maximum  income  levels  for 
individuals  eligible  for  legal  assistance, 
and  the  Act  provides  that  other 
specified  factors  shall  be  taken  into 
account  along  with  income. 

Section  1611.3(b)  of  the  Corporation's 
regulations  establishes  a  maximum 
income  level  equivalent  to  one  hundred 
and  twenty-five  percent  (125%)  of  the 
Federal  Poverty  Guidelines.  Since  1982, 


the  Department  of  Health  and  Human 
Services  has  been  responsible  for 
updating  and  issuing  the  Poverty 
Guidelines.  The  revised  figures  for  1999 
set  out  below  are  equivalent  to  125%  of 
the  current  Poverty  Guidelines  as 
published  on  March  18, 1999  (64  FR 
13428). 

List  of  Subjects  in  45  CFR  Part  1611 

Legal  services. 

For  reasons  set  out  in  the  preamble. 
45  CFR  1611  is  amended  as  follows: 

PART  1611— EUGIBILITY 

1.  The  authority  citation  for  Part  1611 
continues  to  read  as  follows: 

Authority:  Sees.  1006(b)(1),  1007(a)(1) 
Legal  Services  Corporation  Act  of  1974,  42 
U.S.C.  2996e(b)(l),  2996f(a)(l),  2996f(a)(2). 

2.  Appendix  A  of  Part  1611  is  revised 
to  read  as  follows: 


Appendix  A  of  Part  1611— Legal  Services  Corporation  1998  Poverty  Guidelines^ 


Size  of  family  unit 

48 

contiguous 

States  2 

Alaska  3 

Hawaii  4 

1  T 

$10,300 
13,825 
17,350 
20,875 
24,400 
27,925 
31,450 
34,975 

$12,900 
17.300 
21,700 
26,100 
30,500 
34,900 
39,300 
43,700 

$11,863 
15,913 
19.963 
24,013 
28  063 

2  

3 , ... 

4 *.... 

5 ..> .-. „ 

6 

32  113 

7 .      . 

36,163 
40,213 

8  

'The  figures  in  this  table  represent  125%  of  the  poverty  guidelines  by  family  size  as  determined  by  the  Department  of  Health  and  Human 
Sennces. 

2  For  family  units  with  more  than  eight  members,  add  $3,525  for  each  additional  member  in  a  family. 

3  For  family  units  with  more  than  eight  members,  add  $4,400  for  each  additional  member  in  a  family. 
*  For  family  units  with  more  than  eight  members,  add  $4,050  for  each  additional  member  in  a  family. 


Dated:  April  5. 1999. 
Victor  M.  Fortuno, 

General  Counsel. 

[FR  Doc.  99-8602  Filed  4-7-99;  8:45  am] 

BMJJNQ  COOE  70SO-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-37;  RM-9238] 

Radio  Broadcasting  Services; 
Frankston  and  Palestine,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  reallots 
Channel  244C2  from  Palestine.  Texas,  to 
Frankston.  Texas,  and  modifies  the 
authorization  for  Station  KLIS, 
Palestine,  to  specify  operation  at 
Frankston,  in  response  to  a  petition  filed 
by  Nicol/Excel  Broadcasting,  LLC.  See 
63  FR  17145.  April  2, 1998.  (On  May  30. 
1997.  the  license  for  Station  KLIS. 
Palestine.  Texas,  was  modified  to 
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specify  operatioD  on  Channel  244C2  in 
lieu  of  Channel  244A,  BPH-97031IC.) 
The  coordinates  for  Channel  244C2  at 
Frankston  are  32-02-02  NL  and  95-24- 
30  WL.  With  this  action,  this  proceeding 
is  terminated. 

EFFECTIVE  DATE:  May  17. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  98-37, 
adopted  March  10, 1999,  and  released 
April  2, 1999.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.  Washington.  DC  20036. 
(202)  857r3800.  facsimile  (202)  857- 
3805. 

List  of  Subjects  in  47  CFR  Part  73  - 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regidations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  xmder  Texas,  is  amended  by 
removing  Channel  244A  at  Palestine 
and  adding  Frankston.  Channel  244C2. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-8740  FUed  4-7-99;  8:45  am) 

BILLING  CODE  6712-01-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1533  and  1552 
[FRL-6320-1] 

Acquisition  Regulation:  incorporate 
Solicitation  Notice  for  Agency  Protests 

AGENCY:  Enviroimiental  Protection 

Agency  (EPA). 

action:  Direct  Final  Rule. 

summary:  EPA  is  taking  direct  final 
action  on  amending  the  EPA 


Acquisition  Regulation  (EPAAR)  (48 
CFR  Chapter  15)  to  include  the 
solicitation  notice  of  the  filing 
requirements  for  Agency  protests. 
DATES:  This  rule  is  efi^ective  on  July  7, 
1999  without  further  notice,  unless  EPA 
receives  adverse  comments  by  Jime  7. 
1999.  If  we  receive  adverse  comments, 
we  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  this  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  contact  listed  below 
at  the  following  address:  U.S. 
Environmental  Protection  Agency, 
Office  of  Acquisition  Management 
(3802R).  401  M  Street.  SW,  Washington. 
D.C.  20460.  Comments  and  data  may 
also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to: 
Avellar.Linda@epamail.epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  6.1  formal  ^r  ASCII  file 
format.  No  confidential  business 
information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  rule  may  be  filed  on-line  at  many 
Federal  Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Avellar,  U.S.  EPA,  Office  of 
Acquisition  Management,  (3802R),  401 
M  Street,  SW,  Washington.  D.C.  20460. 
Telephone:  (202)  564-4356. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  direct  final  rule  includes  the 
notice  of  filing  requirements  for  Agency 
protests.  This  notice  of  filing  is  in 
accordance  with  the  Federal  Acquisition 
Regulation  (FAR)  33.103(d)(4).  EPA  is 
publishing  this  rule  without  prior 
proposal  because  we  view  this  as  a  non- 
controversial  amendment  and  anticipate 
no  adverse  comment;  usage  of  this 
notice  of  filing  in  Agency  solicitations 
has  been  non-controversial.  This  rule 
will  be  effective  on  July  7. 1999  without 
further  notice  unless  we  receive  adverse 
comments  by  Jime  7, 1999.  If  EPA 
receives  adverse  comments,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  We  also 
will  pubUsh  a  notice  of  proposed 
rulemaking  in  a  future  edition  of  the 
Federal  Register.  We  will  address  the 
comments  on  the  direct  final  rule  as  part 
of  that  proposed  rulemaking. 

B.  Executive  Order  12866 

The  direct  final  rule  is  not  a 
significant  regiilatory  action  for  the 
purposes  of  Executive  Order  12866; 


therefore,  no  review  is  required  by  the 
Office  of  Information  and  Regulatory 
Affairs  within  the  Office  of  Management 
and  Budget  (OMB). 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  direct  final  rule 
does  not  contain  information  collection 
requirements  that  reqiiire  the  approval 
of  OMB  imder  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.}. 

D.  Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  direct  final 
rule  does  not  exert  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The 
requirements  to  contractors  imder  the 
rule  impose  no  reporting, 
recordkeeping,  or  any  compUance  costs. 

E.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  This  direct  final  rule  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  one  year.  Any  private 
sector  costs  for  this  action  relate  to 
paperwork  requirements  and  associated 
expenditures  that  are  far  below  the  level 
established  for  UMRA  applicability. 
Thus,  the  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

F.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  economically 
significant  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroftmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866,  and  because  it  does  not  involve 
decisions  on  enviroiunental  health  or 
safety  risks. 


17110  Federal  Register/Vol.  64,  No.  67 / Thursday,  April  8,  1999 /Rules  and  Regulations 


G.  Executive  Order  12875 

Under  E.0. 12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  creates  a  mandate  upon  a 
State,  local,  or  tribal  government,  imless 
the  Federal  government  provides  the 
funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.0. 12875  requires  EPA  to 
provide  0MB  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  State,  local,  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

H.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  commimities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  tribal  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  E.O.  13084 
requires  EPA  to  provide  to  the  0MB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA*s  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  natiue 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
government  "to  provide  meaningful  and 
timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Accordingly, 


the  requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  emd  Advancement 
Act  of  1995  ("NTTAA").  Pub.  L.  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  rulemaking  does  not  involve 
technical  standards.  Therefore,  EPA  is 
not  considering  the  use  of  any  volimtary 
consensus  standards. 

/.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  riile  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

Authority:  The  provisions  of  this 
regulation  are  issued  under  5  U.S.C.  301;  Sec. 
205(c),  63  Stat.  390,  as  amended,  40  U.S.C. 
486(c). 

List  of  Subjects  in  48  CFR  Parts  1533 
and  1552 

Government  prociuement. 

Therefore,  48  CFR  Chapter  15  is 
amended  as  set  forth  below: 

PARTS  1533  AND  1552— {AMENDED] 

1.  The  authority  citations  for  part 
1533  and  for  part  1552  continue  to  read 
as  follows: 

Authority:  Sec.  205(c).  63  Stat.  390,  as 
amended,  40  U.S.C.  486(c). 


2.  Section  1533.103,  is  revised  to  read 
as  follows:  1533.103  Protests  to  the 
Agency. 

Protests  to  the  Agency  are  processed 
piursuant  to  the  requirements  of  FAR 
33.103.  Contracting  Officers  must 
include  in  every  solicitation  the 
provision  at  1552.233-70,  Notice  of 
Filing  Requirements  for  Agency 
Protests. 

3.  Part  1552  is  amended  by  adding  the 
foUowdng  new  Section  1552.233-70: 

1 552^33-70    Notice  of  HIing  Requirements 
for  Agency  Protests. 

As  prescribed  in  1533.103,  insert  the 
following  clause  in  all  types  of 
solicitations: 

Notice  of  Filing  Requirements  for  Agency 
Protests  July  1999 

Agency  protests  must  be  filed  with  the 
Contracting  Officer  in  accordance  with  the 
requirements  of  FAR  33.103  (d)  and  (e). 
Within  10  calendar  days  after  receipt  of  an 
adverse  Contracting  Officer  decision,  the 
protester  may  submit  a  written  request  for  an 
independent  review  by  the  Head  of  the 
Contracting  Activity.  This  independent 
review  is  available  only  as  an  appeal  of  a 
Contracting  Officer  decision  on  a  protest. 
Accordingly,  as  provided  in  4  CFR  21.2(a)(3), 
any  protest  to  the  GAO  must  be  filed  within 
10  days  of  knowledge  of  the  initial  adverse 
Agency  action. 

Dated:  March  1, 1999. 
Betty  L.  Bailey, 

Director,  Office  of  Acquisition  Management. 
[FR  Doc.  99-8479  Filed  4-7-99;  8:45  am] 

BILUNG  COOe  6660-SO-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AF01 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Threatened  Status  for  the  Jarbidge 
River  Population  Segment  of  Bull  Trout 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  determine 
threatened  status  for  the  Jarbidge  River 
distinct  population  segment  of  bull  trout 
{Salvelinus  confluentus)  from  the 
Jarbidge  River  basin  in  northern  Nevada 
and  southern  Idaho,  with  a  special  rule, 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  The  Jarbidge 
River  popiUation  segment,  composed  of 
a  single  subpopulation  with  few 
individuals,  is  threatened  by  habitat 
degradation  from  past  and  ongoing  land 
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management  activities  such  as  road 
construction  and  maintenance,  mining, 
and  grazing;  interactions  with  non- 
native  fishes;  and  incidental  angler, 
harvest.  We  based  this  final 
determination  on  the  best  available 
scientific  and  commercial  information 
including  current  data  and  new 
information  received  during  the 
comment  period.  This  action  continues 
protection  for  this  population  segment 
of  the  bull  trout  which  was  efiective  for 
a  240-day  period  beginning  when  we 
emergency  listed  this  population 
segment  on  August  11, 1998. 
EFFECTIVE  DATE:  This  nUe  is  effective  on 
April  8, 1999. 
addresses:  The  complete 
administrative  file  for  this  rule  is 
available  for  inspection,  by 
appointment,  during  normal  business 
hoius  at  the  U.S.  Fish  and  Wildlife 
Service,  Nevada  Fish  and  Wildlife 
Office,  1340  Financial  Boulevard,  Suite 
234,  Reno,  Nevada  89502-7147. 
FOR  FURTHER  mFORMATlON  CONTACT: 
Robert  D.  Williams,  Field  Supervisor,  at 
the  above  address  (telephone  775/861- 
6300;  facsimile  775/861-6301). 
SUPPLEMENTARY  INFORMATION: 

Background 

Bull  trout  {Salvelinus  confluentus). 
members  of  die  family  Salmonidae,  are 
char  native  to  the  Pacific  northwest  and 
western  Canada.  They  historically 
occurred  in  major  river  drainages  in  the 
Pacific  northwest  from  about  41°  N  to 
60*  N  latitude,  firom  the  southern  limits 
in  the  McCloud  River  in  northern 
California  and  the  Jarbidge  River  in 
Nevada,  north  to  the  headwaters  of  the 
Yukon  River  in  Northwest  Territories, 
Canada  (Cavender  1978;  Bond  1992).  To 
the  west,  bull  trout  range  includes  Puget 
Sound,  various  coastal  rivers  of 
Washington,  British  Coliunbia,  Canada, 
and  southeast  Alaska  (Bond  1992;  Leary 
and  Allendorf  1997).  Bull  trout  are 
relatively  dispersed  throughout 
tributaries  of  the  Colimibia  River  basin, 
including  its  headwaters  in  Montana 
and  Canada.  Bull  trout  also  occur  in  the 
Klamath  River  basin  of  south-central 
Oregon.  East  of  the  Continental  Divide, 
billl  trout  are  found  in  the  headwaters 
of  the  Saskatchewan  River  in  Alberta 
and  the  MacKenzie  River  system  in 
Alberta  and  British  Columbia  (Cavender 
1978;  Brewin  and  Brewin  1997).  Bull 
trout  habitat  in  the  Jarbidge  River  basin 
is  a  mosaic  of  land  ownership, 
including  Federal  lands  administered  by 
the  U.S.  Forest  Service  (USFS)  and  U.S. 
Bureau  of  Land  Management  (BLM); 
State  lands  in  Idaho;  and  private  lands. 

Bull  trout  were  first  described  as 
Salmo  spectabilis  by  Girard  in  1856 


from  a  specimen  collected  on  the  lower 
Columbia  River  (Cavender  1978).  Bull 
trout  and  Dolly  Varden  [Salvelinus 
malma)  were  previously  considered  a 
single  species  (Cavender  1978;  Bond 
1992);  however,  they  were  formally 
recognized  as  separate  species  by  the 
American  Fisheries  Society  in  1980 
(Robins  et  al.  1980). 

Bull  trout  exhibit  both  resident  and 
migratory  Ufe  history  strategies  through 
much  of  the  current  range  (Rieman  and 
Mclntyre  1993).  Resident  bull  trout 
complete  their  life  cycles  in  the 
tributary  streams  in  which  they  spawn 
and  rear.  Migratory  bull  trout  spawn  in 
tributary  streams,  and  juvenile  fish  rear 
from  1  to  4  years  before  migrating  to 
either  a  lake  (adfluvial),  river  (fluvial), 
or  in  certain  coastal  areas,  saltwater 
(anadromous),  to  mature  (Fraley  and 
Shepard  1989;  Goetz  1989).  Resident 
and  migratory  forms  may  be  found 
together,  and  bull  trout  may  produce 
offspring  exhibiting  either  resident  or 
migratory  behavior  (Rieman  and 
Mchityre  1993). 

Compared  to  other  salmonids,  bull 
trout  have  more  specific  habitat 
requirements  (Rieman  and  Mclntyre 
1993)  that  appear  to  influence  their 
distribution  and  abundance.  These 
habitat  components  include  water 
temperature,  cover,  channel  form  and 
stability,  valley  form,  stream  elevation, 
spawning  and  rearing  substrates,  and 
migratory  corridors  (Oliver  1979;  Pratt 
1984, 1992;  Fraley  and  Shepard  1989; 
Goetz  1989;  Hoelscher  and  Bjomn  1989; 
Sedell  and  Everest  1991;  Howell  and 
Buchanan  1992;  Rieman  and  Mclntyre 
1993, 1995;  Rich  1996;  Watson  and 
HiUman  1997).  Watson  and  Hillman 
(1997)  concluded  that  watersheds  must 
have  specific  physical  characteristics  to 
provide  the  necessary  habitat 
requirements  for  bull  trout  spawning 
and  rearing,  and  that  the  characteristics 
are  not  necessarily  ubiquitous 
throughout  watersheds  in  which  Imll 
trout  occiir.  Because  bull  trout  exhibit  a 
patchy  distribution,  even  in  imdisturbed 
habitats  (Rieman  and  Mclntyre  1993), 
fish  would  not  likely  occupy  all 
available  habitats  simultaneously 
(Rieman  et  al.  1997). 

Bull  trout  are  typically  associated 
with  the  colder  streams  in  a  river 
system,  although  individual  fish  can 
ocaur  throughout  larger  river  systems 
(Fraley  and  Shepard  1989;  Rieman  and 
Mclntyre  1993, 1995;  Buchanan  and 
(kegory  1997;  Rieman  et  al.  1997).  For 
example,  water  temperature  above  15°  C 
(59°  F)  is  beUeved  to  negatively 
influence  bull  trout  distribution,  which 
partially  explains  the  generally  patchy 
distribution  within  a  watershed  (Fraley 
and  Shepard  1989;  Rieman  and 


Mclntyre  1995).  Spawning  areas  are 
often  associated  with  cold-water 
springs,  groundwater  infiltration,  and 
the  coldest  streams  in  a  given  watershed 
(Pratt  1992;  Rieman  and  Mclntyre  1993; 
Rieman  et  al.  1997). 

All  life  history  stages  of  bull  trout  are 
associated  with  complex  forms  of  cover, 
including  large  woody  debris,  undercut 
banks,  boulders,  and  pools  (Oliver  1979; 
Fraley  and  Shepard  1989;  Goetz  1989; 
Hoelscher  and  Bjomn  1989:  Sedell  and 
Everest  1991;  Pratt  1992;  Thomas  1992; 
Rich  1996;  Sexauer  and  James  1997; 
Watson  and  Hillman  1997).  Jakober 
(1895)  observed  bull  trout  overwintering 
in  deep  beaver  ponds  or  pools 
containing  large  woody  debris  in  the 
Bitterroot  River  drainage,  Montana,  and 
suggested  that  suitable  winter  habitat 
may  be  more  restrictive  than  summer 
habitat.  Maintaining  bull  trout 
populations  requires  stream  channel 
and  flow  stability  (Rieman  and  Mclntyre 
1993).  Juvenile  and  adult  bull  trout 
frequently  inhabit  side  channels,  stream 
margins,  and  pools  with  suitable  cover 
(Sexauer  and  James  1997).  These  areas 
are  sensitive  to  activities  that  directly  or 
indirectly  affect  stream  charmel  stability 
and  alter  natural  flow  patterns.  For 
example,  altered  stream  flow  in  the  fall 
may  disrupt  bull  trout  during  the 
spawning  period  and  channel  instabifity 
may  decrease  survival  of  eggs  and  young 
juveniles  in  the  gravel  dining  winter 
through  spring  (Fraley  and  Shepard 
1989;  Pratt  1992;  Pratt  and  Huston 
1993). 

Preferred  spawning  habitat  generally 
consists  of  low  gradient  streams  with 
loose,  clean  gravel  (Fraley  and  Shepard 
1989)  and  water  temperatures  of  5  to  9° 
C  (41  to  48°  F)  in  late  summer  to  early 
faU  (Goetz  1989).  However,  biologists 
collected  yoimg-of-the-year  bull  trout  in 
high  gradient  stream  reaches  with 
minimal  gravel  within  the  Jarbidge 
River  basin,  indicating  that  spawning 
occxured  in  these  areas  or  further 
upstream  (Gary  Johnson,  Nevada 
Division  of  Wildlife  (NDOW),  pers. 
comm.  1998a;  Terry  Crawfcrth,  NDOW, 
in  litt.  1998).  Pratt  (1992)  reported  that 
increases  in  fine  sediments  reduce  egg 
survival  and  emergence. 

The  size  and  age  of  maturity  for  bidl 
trout  is  variable  depending  upon  Ufe 
history  strategy.  Growth  of  resident  fish 
is  generally  slower  than  migratory  fish; 
resident  fish  tend  to  be  smaller  at 
maturity  and  less  fecimd  (Fraley  and 
Shepard  1989;  Goetz  1989).  Resident 
adults  range  from  150  to  300  millimeters 
(mm)  (6  to  12  inches  (in))  total  length 
and  migratory  adults  commonly  reach 
600  mm  (24  in)  or  more  (Goetz  1989). 

Bull  trout  normally  reach  sexual 
maturity  in  4  to  7  years  and  live  as  long 
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as  12  years.  Repeat  and  alternate  year 
spawning  have  been  reported,  although 
repeat  spawning  frequency  and  post- 
spawning  mortality  are  not  well  known 
(Leathe  and  Graham  1982;  Fraley  and 
Shepard  1989;  Pratt  1992;  Rieman  and 
Mclntyre  1996).  Bull  trout  typically 
spawn  from  August  to  November  during 
periods  of  decreasing  water 
temperatures.  However,  migratory  bull 
trout  may  begin  spawning  migrations  as 
early  as  April,  and  move  upstream  as  far 
as  250  kilometers  (km)  (155  miles  (mi)) 
to  spawning  grounds  in  some  areas  of 
their  range  (Fraley  and  Shepard  1989; 
Swanberg  1997).  Temperatures  during 
spawning  generally  range  from  4  to  10° 
C  (39  to  51°  F),  with  redds  (spavraing 
beds)  often  constructed  in  stream 
reaches  fed  by  springs  or  near  other 
sources  of  cold  groimdwater  (Goetz 
1989;  Pratt  1992;  Rieman  and  Mclntyre 
1996).  Depending  on  water  temperatine, 
egg  incubation  is  normally  100  to  145 
days  (Pratt  1992),  and  juveniles  remain 
in  the  substrate  after  hatching.  Time 
from  egg  deposition  to  emergence  may 
surpass  200  days.  Fry  normally  emerge 
from  early  April  through  May 
depending  upon  water  temperatures  and 
increasing  stream  flows  (Pratt  1992; 
Ratliff  and  Howell  1992). 

Bull  trout  are  opportunistic  feeders, 
with  food  habits  primarily  a  function  of 
size  and  life  history  strategy.  Resident 
and  juvenile  bull  trout  prey  on 
terrestrial  and  aquatic  insects,  macro- 
zooplankton,  amphipods,  mysids, 
crajrfish,  and  small  fish  (Wyman  1975; 
Rieman  and  Lukens  1979  in  Rieman  and 
Mclntyre  1993;  Boag  1987;  Goetz  1989; 
Donald  and  Alger  1993).  Adidt 
migratory  bull  trout  are  primarily 
piscivorous  (fish  eating)  and  are  known 
to  feed  on  various  trout  and  salmon 
species  (Onchorynchus  spp.),  whitefish 
(Prosopium  spp.),  yellow  perch  (Perca 
flavescens)  and  sculpin  {Cottus  spp.) 
(Fraley  and  Shepard  1989;  Donald  and 
Alger  1993). 

In  the  Jarbidge  River  basin,  bull  trout 
occur  with  native  redband  trout 
(Oncorhynchus  mykiss),  mountain 
whitefish  (Prosopium  williamsoni), 
sculpin,  bridgelip  sucker  (Catostomus 
columbianus),  and  various  minnow 
(Cyprinidae)  species.  Introductions  of 
non-native  fishes,  including  brook  trout 
[Salvelinus  fontinalis),  and  hatchery 
rainbow  trout  (O.  myldss),  have  also 
occxirred  within  the  range  of  bull  trout 
in  the  Jarbidge  River  basin.  These  non- 
native  fishes  have  been  associated  with 
local  bull  trout  declines  and 
extirpations  elsewhere  in  the  species' 
range  (Bond  1992;  Ziller  1992;  Donald 
and  Alger  1993;  Leary  et  al.  1993; 
Montana  Bidl  Trout  Scientific  Group 
(MBTSG)  1996a). 


Stocked  brook  trout  failed  to  establish 
a  self-sustaining  population  in  the 
Jarbidge  River  system,  but  an  introduced 
population  still  occurs  in  Emerald  Lake, 
a  high-elevation  lake  within  the  Jarbidge 
River  watershed  (T.  Crawforth,  in  litt. 
1998;  Rich  Haskins,  NDOW,  pers. 
comm.  1998;  G.  Johnson,  pers.  comm. 
1998).  Brook  trout  may  spill  out  of  the 
lake  into  the  East  Fork  of  the  Jarbidge 
River  diuing  peak  runoff  events, 
although  the  lack  of  a  defined  outlet 
makes  such  an  event  appear  unlikely  (G. 
Johnson,  pers.  comm.  1994).  NDOW's 
rainbow  trout  stocking  program  in  the 
Jarbidge  River  system  has  been  ongoing 
since  the  1970s,  and  the  Idaho 
Department  of  Fish  and  Game  (IDFG) 
stocked  rainbow  trout  in  the  Idaho 
portion  of  the  East  and  West  Forks  of 
the  Jarbidge  River  from  1970  to  1989 
(Fred  Partridge,  IDFG,  in  litt.  1998). 

Migratory  corridors  link  seasonal 
habitats  for  all  bull  trout  life  history 
forms.  The  ability  to  migrate  is 
important  to  the  persistence  of  local  bull 
trout  subpopulations  (Rieman  and 
Mclntyre  1993;  Mike  Gilpin,  University 
of  California,  in  litt.  1997;  Rieman  and 
Clayton  1997;  Rieman  et  al.  1997). 
Migrations  facilitate  gene  flow  among 
local  subpopulations  if  individuals  from 
different  subpopidations  interbreed 
when  some  retiim  to  non-natal  streams. 
Migratory  fish  may  also  re-establish 
extirpated  local  subpopulations. 

Metapopulation  concepts  of 
conservation  biology  theory  may  be 
applicable  to  the  distribution  and 
characteristics  of  bull  trout  (Rieman  and 
Mclntyre  1993).  A  metapopulation  is  an 
interacting  network  of  local 
subpopulations  with  varying 
fi^quencies  of  migration  and  gene  flow 
among  them  (Meffe  and  Carroll  1994). 
Metapopulations  provide  a  mechanism 
for  reducing  risk  because  the 
simultaneous  loss  of  all  subpopulations 
is  unlikely.  Although  local 
subpopulations  may  become  extinct, 
they  can  be  reestablished  by  individuals 
firtm  other  local  subpopulations. 
However,  because  bull  trout  exhibit 
strong  homing  fidelity  when  spavming 
and  their  rate  of  straying  appears  to  be 
low,  natural  reestablishment  of  extinct 
local  subpopulations  may  take  a  very 
long  time.  Habitat  alteration,  primarily 
through  construction  of  impoiindments, 
dams,  and  water  diversions,  has 
fragmented  habitats,  eliminated 
migratory  corridors,  and  isolated  bull 
trout,  often  in  the  headwaters  of 
tributaries  (Rieman  et  al.  1997). 

Distinct  Population  Segments 

The  best  available  scientific  and 
conmiercial  information  identifies  five 
distinct  population  segments  (DPSs)  of 


bull  trout  in  the  United  States— (!) 
Klamath  River,  (2)  Columbia  River,  (3) 
Coastal-Puget  Sound,  (4)  Jarbidge  River, 
and  (5)  St.  Mary-Belly  River.  The  final 
listing  determination  for  the  Klamath 
River  and  Columbia  River  bull  trout 
DPSs  on  June  10. 1998  (63  FR  31647), 
includes  a  detailed  description  of  the 
rationale  behind  the  DPS  delineation. 
The  approach  is  consistent  with  the 
joint  National  Marine  Fisheries  Service 
and  Fish  and  Wildlife  Service  policy  for 
r^ognizing  distinct  vertebrate 
population  segments  imder  the  Act, 
published  on  February  7, 1996  (61  FR 
4722).  This  final  rule  addresses  only  the 
Jarbidge  River  DPS.  The  Coastal-Puget 
Sound  and  St.  Mary-Belly  River  bull 
trout  DPSs  will  be  the  subject  of  a  final 
rule  expected  to  be  published  in  Jime 
1999. 

Three  elements  are  considered  in  the 
decision  on  whether  a  population 
segment  could  be  treated  as  threatened 
or  endangered  under  the  Act — 
discreteness,  significance,  and 
conservation  status  in  relation  to  the 
standards  for  listing.  Discreteness  refers 
to  the  isolation  of  a  population  from 
other  members  of  the  species  and  is 
based  on  two  criteria — (1)  marked 
separation  from  other  populations  of  the 
same  taxon  resulting  from  physical, 
physiological,  ecological,  or  behavioral 
factors,  including  genetic  discontinuity; 
and  (2)  populations  delimited  by 
international  boundaries.  Significance  is 
determined  either  by  the  importance  or 
contribution,  or  both,  of  a  discrete 
population  to  the  species  throughout  its 
range.  Four  criteria  were  used  to 
determine  significance — (1)  persistence 
of  the  discrete  population  segment  in  an 
ecological  setting  unusual  or  unique  for 
the  taxon;  (2)  evidence  that  loss  of  the 
discrete  population  segment  would 
result  in  a  significant  gap  in  the  range 
of  the  taxon;  (3)  evidence  that  the 
discrete  population  segment  represents 
the  only  surviving  natural  occiorrence  of 
the  taxon  that  may  be  more  abimdant 
elsewhere  as  an  introduced  population 
outside  its  historic  range;  and  (4) 
evidence  that  the  discrete  population 
segment  differs  markedly  from  other 
populations  of  the  taxon  in  its  genetic 
characteristics.  If  a  population  segment 
is  discrete  and  significant,  its  evaluation 
for  endangered  or  threatened  status  is 
based  on  the  Act's  standards. 

The  Jarbidge  River  in  southwest  Idaho 
and  northern  Nevada  is  a  tributary  in 
the  Snake  River  basin  and  contains  the 
southernmost  habitat  occupied  by  bull 
trout.  This  population  segment  is 
discrete  because  it  is  geographically 
segregated  from  other  bull  trout  in  the 
Snake  River  basin  by  more  than  240  km 
(150  mi)  of  unsuitable  habitat  and 
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several  impassable  dams  on  the 
mainstem  Snake  River  and  the  lower 
Bruneau  River.  The  occurrence  of  a 
species  at  the  extremities  of  its  range  is 
not  necessarily  sufficient  evidence  of 
significance  to  the  species  as  a  whole. 
However,  since  the  Jarbidge  River 
possesses  bull  trout  habitat  that  is 
disjimct  from  other  patches  of  suitable 
habitat,  the  population  segment  is 
considered  significant  because  it 
occupies  a  imique  or  imusual  ecological 
setting,  and  its  loss  would  result  in  a 
substantial  modification  of  the  species' 
range. 
Status  and  Distribution 

To  facilitate  evaluation  of  current  bull 
trout  distribution  and  abundance  for  the 
Jarbidge  River  population  segment,  we 
analyzed  data  on  a  subpopulation  basis 
because  fragmentation  and  barriers  have 
isolated  bull  trout.  A  subpopulation  is 
considered  a  reproductively  isolated 
bidl  trout  group  that  spawns  within  a 
particiilar  area(s)  of  a  river  system.  In 
areas  where  two  groups  of  bull  trout  are 
separated  by  a  barrier  (e.g.,  an 
impassable  dam  or  waterfall,  or  reaches 
of  unsuitable  habitat)  that  may  allow 
only  downstream  access  (i.e.,  one-way 
passage),  both  groups  would  be 
considered  subpopulations.  In  addition, 
sul^opiUations  were  considered  at  risk 
of  extirpation  from  natiiral  events  if  they 

(1)  Unlikely  to  be  reestablished  by 
individuals  from  another  subpopidation 
(i.e.,  functionally  or  geographically 
isolated  from  other  subpopulations); 

(2)  Limited  to  a  single  spawning  area 
(i.e.,  spatially  restricted);  and 

(3)  Characterized  by  low  individual  or 
spawner  munbers;  or 

(4)  Consisted  primarily  of  a  single  life 
history  form. 

For  example,  a  subpopulation  of 
resident  fish  isolated  upstream  of  an 
impassable  waterfall  would  be 
considered  at  risk  of  extirpation  from 
natural  events  if  it  had  low  numbers  of 
fish  that  spawn  in  a  relatively  restricted 
ai«a.  In  such  cases,  a  natural  event  such 
as  a  fire  or  flood  could  eliminate  the 
subpopulation,  and  subsequently,  the 
impassable  waterfall  would  prevent 
reestablishment  of  the  subpopulation  by 
downstream  fish.  However,  a 
subpopulation  residing  downstream  of 
the  waterfall  would  not  be  considered  at 
risk  of  extirpation  because  of  potential 
reestablishment  by  fish  from  upstream. 
Because  resident  bull  trout  may  exhibit 
limited  downstream  movement  (Nelson 
1996),  our  estimate  of  subpopulations  at 
risk  of  extirpation  by  natural  events  may 
be  underestimated.  We  based  the  status 
of  subpopulations  on  modified  criteria 
of  Rieman  et  al.  (1997),  including  the 


abundance,  trends  in  abimdance,  and 
the  presence  of  life  history  forms  of  bull 
trout. 

We  considered  a  bull  trout 
subpopulation  "strong"  if  5,000 
indivifluals  or  500  spawners  likely 
ocoir  in  the  subpopidation,  abimdance 
appears  stable  or  increasing,  and  Ufa 
history  forms  historically  present  were 
likely  to  persist.  A  subpopulation  was 
considered  "depressed"  if  less  than 
5,000  individuds  or  500  spawners 
likely  occur  in  the  subpopulation, 
abundance  appears  to  be  declining,  or  a 
Ufe  history  form  historically  present  has 
been  lost  (Rieman  et  al.  1997).  If  there 
was  insufficient  abirndsmce,  trend,  and 
life  history  information  to  classify  the 
status  of  a  subpopidation  as  either 
"strong"  or  "depressed,"  the  status  was 
considered  "imknown."  It  shoiUd  be 
noted  that  the  assignment  of 
"imknown"  status  implies  oidy  a 
deficiency  of  available  data  to  assign  a 
subpopidation  as  "strong"  or 
"depressed,"  not  a  lack  of  information 
regarding  the  threats.  Section  4  of  the 
Act  requires  us  to  make  a  determination 
solely  on  the  best  scientific  and 
commercial  data  available. 

The  Jarbidge  River  DPS  is  currenUy 
believed  to  contain  a  single 
subpopulation  in  the  East  Fork,  West 
Fork,  and  mainstem  Jarbidge  River  in 
Idaho  and  Nevada,  and  headwater 
tributaries  in  Nevada  (Service  1998), 
however,  further  definitive  genetic 
analysis  of  population  structure  is 
needed.  This  population  segment  is 
isolated  from  other  bull  trout  by  a  large 
expanse  of  unsuitable  habitat.  Although 
accounts  of  bull  trout  in  the  Jarbidge 
River  basin  date  to  the  1930s,  both 
sampling  and  actual  collections  of  bull 
trout  were  infrequent  (Miller  and 
Morton  1952;  Johnson  1990;  Johnson 
and  Weller  1994).  Therefore,  historical 
distribution  and  abundance  data  are 
limited. 

The  current  distribution  of  bull  trout 
in  the  Jarbidge  River  basin  primarily 
includes  headwater  streams  above  2,200 
meters  (m)  (7,200  feet  (ft))  elevation 
within  the  Jarbidge  Wilderness  Area — 
the  East  Fork  and  West  Fork  Jarbidge 
River  and  SUde,  Dave,  Pine,  Sawmill, 
Fall,  and  Cougar  Creeks  (Johnson  and 
Weller  1994;  G.  Johnson,  pers.  comm. 
1998a).  There  is  no  definitive 
information  on  whether  bull  trout  have 
been  extirpated  from  Jarbidge  River 
headwater  tributaries.  However,  recent 
surveys  indicate  that  bidl  trout  have 
likely  been  extirpated  from  one 
historical  tributary.  Jack  Creek  (G. 
Johnson,  pers.  comm.  1998a;  T. 
Crawfbrth,  in  Utt.  1998). 

In  1934,  bull  trout  were  first  collected 
in  Dave  Greek  (East  Fork  Jarbidge  River 


drainage)  downstream  of  the  Idaho- 
Nevada  border  (Miller  and  Morton 
1952).  They  were  later  documented  in 
the  East  Fork  of  the  Jarbidge  River  in 
1951  and  the  West  Fork  in  1954  (T. 
Crawfbrth.  in  lift.  1998).  Zoellick  et  al. 
(1996)  compiled  survey  data  from  1954 
through  1993  and  estimated  bull  trout 
population  size  in  the  middle  and  upper 
headwater  areas  of  the  West  and  East 
Forks  of  the  Jarbidge  River  at  less  than 
150  fish/km  (240  fish/mi).  Low  numbers 
of  migratory  (fluvial)  bull  trout  were 
documented  in  the  West  Fork  of  the 
Jarbidge  River  from  the  1970s  through 
the  mid-19808  (Johnson  and  Weller 
1994).  In  1985,  292  resident-size  bull 
trout  were  estimated  to  reside  in  the 
West  Fork  (Johnson  and  Weller  1994).  In 
1993,  the  abundance  of  resident-size 
bull  trout  in  the  East  Fork  was  estimated 
at  314  fish  0ohnson  and  Weller  1994). 
During  snorkel  surveys  conducted  in 
October  1997,  no  bull  trout  were 
observed  in  40  pools  of  the  West  Fork 
of  the  Jarbidge  River.  Biologists  did  not 
observe  bidl  trout  during  surveys  in  the 
Idaho  portion  of  the  Jarbidge  River  basin 
in  1992  or  1995  (Warren  and  Partridge 
1993;  Allen  et  al.  1996).  However,  traps 
operated  on  the  lower  East  and  West 
Forks,  during  August  through  October 
1997,  captured  a  single  small  bidl  trout 
in  Idaho  on  the  West  Fork.  (Zoellick  et 
al.  1996;  T.  Crawfbrth,  in  Utt.  1998).  The 
Salvelinus  confluentus  Curiosity  Society 
(SCCS),  a  group  of  individuals 
interested  in  bull  trout  conservation, 
surveyed  bull  trout  in  the  Jarbidge  River 
in  August  1998.  During  this  1-day 
survey,  a  total  of  approximately  40 
stations  were  sampled  throughout  the 
West  Fork  of  the  Jarbidge  River,  Jack 
Creek,  Pine  Creek  and  tributaries,  Dave 
Creek,  Fall  Creek  and  tributaries,  SUde 
Creek  and  tributaries,  and  Sawmill 
Creek.  A  total  of  66  adult  and  juvenile 
bull  trout  were  reported  as  either 
collected  or  observed  (Selena  Werdon, 
Service,  pers.  comm.  1998).  No  bull 
trout  were  found  in  one  historically 
occupied  stream,  Jack  Creek,  despite  the 
removal  of  a  fish  barrier  in  1997. 

NDOW  provided  population 
estimates,  based  on  extrapolations  of 
SCCS  data  and  NDOW  surveys,  which 
totaled  about  1,800  fish  in  the  West  and 
East  Forks  of  the  Jarbidge  River,  and 
seven  other  creeks  and  tributaries  (G. 
Johnson,  pers.  comm.  1998a).  However, 
the  value  of  this  data  is  in  question  (see 
our  response  to  "Issue  2").  Also,  it  is 
estimated  that  between  50  and  125  bull 
trout  spawn  throughout  the  Jarbidge 
River  basin  aimually  (G.  Johnson,  pers. 
comm.  1998b).  Exact  spawning  sites  and 
timing  are  uncertain  (G.  Johnson,  pers. 
comm.  1998a).  A  total  of  three  potential 
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resident  bull  trout  redds  were  observed 
in  the  upper  West  Fork  in  1995  and 
1997  surveys  (Ramsey  1997). 
Adequate  population  trend 
information  for  bull  trout  in  the  Jarbidge 
River  subpopulation  is  not  available, 
although  the  current  characferistics  of 
bull  trout  in  the  basin  include  low 
numbers  and  disjunct  distribution. 
These  characteristics  have  been 
described  as  similar  to  that  observed  in 
the  1950s  (Johnson  and  Weller  1994). 
Based  on  recent  surveys,  the  bull  trout 
poptilation  in  the  Jarbidge  River  basin  is 
considered  "depressed"  in  all  of  the 
occupied  range.  Migratory  fish  (fluvial) 
may  be  present  in  low  abimdance,  but 
resident  fish  are  the  predominant  life 
history  form.  Past  and  present  activities 
within  the  Jarbidge  River  basin  have 
likely  restricted  bull  trout  migration, 
thus  reducing  opportimities  for  bull 
trout  reestablishment  in  areas  where  the 
fish  are  no  longer  found  (Service  1998). 
In  1998,  the  SCCS  collected  fin  clips 
for  genetic  analysis  from  bull  trout 
within  the  Jarbidge  River  basin. 
Although  sample  sizes  from  each  stream 
varied  and  were  typically  small  (less 
than  30  individuals),  preliminary 
genetic  analysis  of  these  tissue  samples 
using  DNA  microsatellites  indicated 
that  fish  in  the  East  and  West  Forks 
were  highly  differentiated,  and  that 
tributaries  to  the  East  Fork  also  showed 
differentiation  (Jason  Dimham, 
University  of  Nevada-Reno,  in  litt.  1998; 
Bruce  Rieman,  USES,  in  litt.  1998;  Paul 
Spruell,  University  of  Montana,  in  litt. 
1998).  These  preliminary  data  indicate 
the  potential  presence  of  multiple, 
tributary  resident  bull  trout 
subpopulations,  with  limited  gene  flow 
among  them,  within  the  Jarbidge  River 
basin  (T.  Crawforth,  in  litt.  1998;  J. 
Dunham,  in  litt.  1998;  B.  Rieman,  in  litt. 
1998). 

In  siunmary,  we  considered  new, 
though  limited,  information  submitted 
on  the  abundance,  trends  in  abundance, 
and  distribution  of  bull  trout  in  the 
Jarbidge  River  population  segment. 
Resident  fish  inhabit  the  East  Fork  and 
West  Fork  of  the  Jarbidge  River  and 
tributary  streams,  and  extremely  low 
niunbers  of  migratory  (fluvial)  fish  may 
still  be  present  in  the  watershed 
(Zoellick  et  al.  1996;  K.  Ramsey,  USES, 
in  litt.  1997;  L.  McLelland,  NDOW,  in 
litt.  1998;  Crawforth,  in  litt.  1998).  If  the 
Jarbidge  River  DPS  is  extirpated, 
individuals  from  other  areas  are 
unlikely  to  reestablish  this  DPS  due  to 
the  presence  of  dams  downstream  on 
the  Snake  and  Bnmeau  Rivers  and  the 
240  km  (150  mi)  of  unsuitable,  degraded 
habitat  within  these  migratory  corridors. 
Past  and  present  activities  within  the 
Jarbidge  River  basin  have  likely 


restricted  bull  trout  migration,  thus 
reducing  opportunities  for  bull  trout 
reestablishinent  in  areas  where  the  fish 
are  no  longer  found  (Service  1998). 
There  is  no  definitive  information  on 
whether  bull  trout  have  been  exti^ated 
from  Jarbidge  River  headwater 
tributaries.  However,  recent  siuveys 
indicate  that  bull  trout  have  likely  been 
extirpated  from  one  historical  tributary, 
Jack  Creek. 

Previous  Federal  Action 

On  October  30, 1992,  we  received  a 
petition  to  list  the  bull  trout  as  an 
endangered  species  throughout  its  range 
from  the  following  conservation 
organizations  in  Montana:  AUlance  for 
the  Wild  Rockies,  Inc.,  Friends  of  the 
Wild  Swan,  and  Swan  View  Coalition 
(petitioners).  The  petitioners  also 
requested  an  emergency  listing  and 
concurrent  critical  habitat  designation 
for  buU  trout  populations  in  select 
aquatic  ecosystems  where  the  biological 
information  indicated  that  the  species 
was  in  imminent  risk  of  extinction.  A 
90-day  finding,  published  on  May  17, 
1993  (58  FR  28849),  determined  that  the 
petitioners  had  provided  substantial 
information  indicating  that  listing  of  the 
species  may  be  warranted.  We  initiated 
a  rangewide  status  review  of  the  species 
concurrent  with  publication  of  the  90- 
day  finding. 

On  Jime  6, 1994,  we  concluded  in  our 
original  12-month  finding  that  listing  of 
bull  trout  throughout  its  range  was  not 
warranted  due  to  unavailable  or 
insufficient  data  regarding  threats  to, 
and  status  and  population  trends  of,  the 
species  within  Canada  and  Alaska. 
However,  we  determined  that  sufficient 
information  on  the  biological 
vulnerability  and  threats  to  the  species 
was  available  to  support  a  warranted 
finding  to  fist  bull  trout  within  the 
coterminous  United  States  but  this 
action  was  precluded  due  to  higher 
priority  listings. 

On  Novemfer  1, 1994,  Friends  of  the 
Wild  Swan,  Inc.  and  Alhance  for  the 
Wild  Rockies,  Inc.  (plaintiffs)  filed  suit 
in  the  U.S.  District  Court  of  Oregon 
(District  Court)  arguing  that  the 
warranted  but  precluded  finding  was 
arbitrary  and  capricious.  After  we 
"recycled"  the  petition  and  issued 
another  12-month  finding  for  the 
coterminous  population  of  bull  trout  on 
June  12, 1995  (60  FR  30825),  the  District 
Court  issued  an  order  declaring  the 
plaintiffs'  challenge  to  the  original 
finding  moot.  The  plaintiffs  declined  to 
amend  their  complaint  and  appealed  to 
the  Ninth  Circuit  Court  of  Appeals 
(Circuit  Court),  which  found  that  the 
plaintiffs'  challenge  fell  "within  the 
exception  to  the  mootness  doctrine  for 


claims  that  are  capable  of  repetition  yet 
evading  review."  On  April  2, 1996,  the 
Circuit  Court  remanded  the  case  back  to 
the  District  Court.  On  November  13, 

1996,  the  District  Coiut  issued  an  order 
and  opinion  remanding  the  original 
finding  to  us  for  further  consideration. 
Included  in  the  instructions  from  the 
District  Court  were  requirements  that 
we  limit  our  review  to  the  1994 
administrative  record,  and  incorporate 
any  emergency  Ustings  or  high 
magnitude  threat  determinations  into 
cmrent  listing  priorities.  The 
reconsidered  12-month  finding  based  on 
the  1994  Administrative  Record  was 
delivered  to  the  District  Court  on  March 
13, 1997. 

On  March  24, 1997,  the  plaintiffis  filed 
a  motion  for  mandatory  injunction  to 
compel  us  to  issue  a  proposed  rule  to 
list  die  Klamath  River  and  Columbia 
River  bull  trout  populations  within  30 
days  based  solely  on  the  1994 
Administrative  Record.  On  April  4, 

1997,  we  requested  60  days  to  prepare 
and  review  the  proposed  rule.  In  a 
stipulation  between  the  plaintiffs  and  us 
filed  with  the  District  Coiut  on  April  11, 

1997,  we  agreed  to  issue  a  proposed  rule 
in  60  days  to  list  the  Klamath  River 
population  of  bull  trout  as  endangered 
and  the  Coliunbia  River  population  of 
bull  trout  as  threatened  based  solely  on 
the  1994  record. 

We  proposed  the  Klamath  River 
population  of  bull  trout  as  endangered 
and  Columbia  River  population  of  bull 
trout  as  threatened  on  Jime  13, 1997  (62 
FR  32268).  The  proposal  included  a  60- 
day  comment  period  and  gave  notice  of 
five  pubhc  hearings  in  Portland, 
Oregon;  Spokane,  Washington; 
Missoula,  Montana;  Klamath  Falls, 
Oregon;  and  Boise,  Idaho.  The  conunent 
period  on  the  proposal,  which  originally 
closed  on  August  12, 1997,  was 
extended  to  October  17, 1997  (62  FR 
42092),  to  provide  the  public  with  more 
time  to  compile  information  and  submit 
comments. 

On  December  4, 1997,  the  District 
Court  ordered  us  to  reconsider  several 
aspects  of  the  1997  reconsidered 
finding.  On  February  2, 1998,  the 
District  Court  gave  us  until  June  12, 

1998,  to  respond.  The  final  listing 
determination  for  the  Klamath  River  and 
Coliunbia  River  population  segments  of 
bidl  trout  and  the  conciurent  proposed 
listing  rule  for  the  Coastal-Puget  Sound, 
St.  Mary-Belly  River,  and  Jarbidge  River 
DPSs  constituted  our  response. 

We  published  a  final  rule  listing  the 
Klamath  River  and  Columbia  River 
population  segments  of  bull  trout  as 
threatened  on  June  10, 1998  (63  FR 
31647).  On  the  same  date,  we  also 
published  a  proposed  rule  to  hst  the 
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Coastal-Puget  Sound,  Jarbidge  River, 
and  St.  Mary-Belly  River  population 
segments  of  bull  trout  as  threatened  (63 
FR  31693).  On  August  11, 1998,  we 
issued  an  emergency  rule  listing  the 
Jarbidge  River  population  segment  of 
bull  trout  as  endangered  due  to  river 
channel  alteration  associated  with 
unauthorized  road  construction  on  the 
West  Fork  of  the  Jarbidge  River,  which 
we  found  to  imminently  threaten  the 
survival  of  the  distinct  population 
segment  (6SFR  42757). 

Summary  of  Comments  and 
Recommendations 

In  the  June  10, 1998,  proposed  rule 
(63  FR  31693),  we  requested  interested 
parties  to  submit  comments  or 
information  that  might  contribute  to  the 
final  listing  determination  for  bull  trout. 
We  sent  annoimcements  of  the  proposed 
rule  and  notice  of  public  hearings  to  at 
least  800  individuals,  including  Federal, 
State,  coimty  and  city  elected  officials, 
State  and  Federal  agencies,  interested 
private  citizens  and  local  area 
newspapers  and  radio  stations.  We  also 
published  announcements  of  the 
proposed  rule  in  10  newspapers,  the 
Idaho  Statesman,  Boise,  Idaho;  the 
Times-News,  Twin  Falls,  Idaho;  the 
Glacier  Reporter,  Browning.  Montana; 
the  Daily  Inter  Lake;  Kalispell,  Montana; 
the  Great  Falls  Tribune,  Great  Falls, 
Montana;  the  Elko  Daily  Free  Press, 
Elko,  Nevada;  the  Bellingham  Herald, 
Bellingham,  Washington;  the  Olympian, 
Olympia,  Washington;  the  Spokesman- 
Review,  Spokane,  Washington,  and  the 
Seattle  Post-IntelUgencer,  Seattle, 
Washington.  We  held  public  hearings 
on  July  7, 1998,  in  Lacey,  Washington; 
July  9, 1998,  in  Mount  Vernon, 
Washington;  July  14, 1998,  in  East 
Glacier,  Montana;  and  July  21, 1998,  in 
Jackpot,  Nevada.  We  accepted 
comments  on  the  emergency  rule  for  the 
Jarbidge  River  DPS  imtil  the  comment 
period  on  the  proposed  rule  ended  on 
October  8, 1998. 

We  received  9  oral  and  14  written 
comments  (including  electronic  mail) 
on  the  proposed  rule  which  pertained  to 
the  Jarbidge  River  DPS;  other  comments 
were  generic  to  all  three  DPSs.  Of  those 
specific  to  the  Jarbidge  River  DPS,  four 
written  comments  also  addressed  the 
emergency  rule.  We  also  received 
comments  on  the  Jarbidge  River  DPS 
from  two  Federal  agencies,  two  State 
agencies,  one  county  in  Nevada,  four 
environmental  organizations,  and  nine 
individuals.  We  received  comments 
from  a  member  of  the  Nevada 
Congressional  delegation.  In  addition, 
we  solicited  formal  scientific  peer 
review  of  the  proposal  in  accordance 
with  our  July  1, 1994,  Interagency 


Cooperative  Policy  (59  FR  34270).  We 
requested  six  individuals,  who  possess 
expertise  in  bull  trout  biology  and 
sahnonid  ecology,  and  whose 
affiliations  include  academia  and 
Federal,  State,  and  provincial  agencies, 
to  review  the  proposed  rule  by  the  close 
of  the  comment  period.  One  individual 
responded  to  our  request  and  their 
conunents  are  alsp  addressed  in  this 
section  of  the  rule. 

We  considered  all  comments, 
including  oral  testimony  presented  at 
the  public  hearings,  and  also  the 
comments  bom  the  only  peer  reviewer 
who  responded  to  our  request  to  review 
the  proposed  rule.  A  majority  of 
comments  supported  the  listing 
proposal  for  die  Jarbidge  River  DPS, 
while  seven  comments  were  in 
opposition.  Opposition  was  based  on 
several  concerns,  including  possible 
negative  economic  effects  frt)m  listing 
bull  trout;  potential  restrictions  on 
activities;  lack  of  solutions  to  the  bull 
trout  decline  that  would  result  from 
listing;  and  interpretation  of  data 
concerning  the  status  of  bull  trout  and 
their  threats  in  the  three  population 
segments.  The  USPS  (Ben  Siminoe, 
USPS,  in  lift.  1998;  Dave  Aicher,  USPS, 
pers.  comm.  1998),  BLM  (Jim  Klott. 
BLM.  pers.  comm.  1998),  NDOW  (G. 
Johnson,  NDOW,  pers.  comm.  1998a;  R. 
Haskins,  NDOW,  in  lift.  1998),  and  IDFG 
(F.  Partridge,  IDFG,  in  litt.  1998) 
provided  us  with  information  on 
respective  agency  efforts  to  assess, 
evaluate,  monitor,  and  conserve  bull 
trout  in  habitats  affected  by  each 
agency's  management.  Because  miUtiple 
respondents  offered  similar  comments, 
we  grouped  comments  of  a  similar 
natiire  or  point.  These  comments  and 
our  responses  are  presented  below. 

Issue  1 :  One  respondent  questioned 
our  subpopulation  definition  and  asked 
whether  absolute  reproductive  isolation 
was  required  or  only  some  level  of 
population  structuring  that  means 
reduced  gene  flow  and  some  local 
adaptation.  Several  respondents 
questioned  our  single  subpopulation 
designation  for  the  Jarbidge  River  DPS 
given  preliminary  new  genetic 
information  which  indicates  the 
potential  presence  of  multiple  local 
tributary  subpopiUations,  with  limited 
gene  flow.  Some  respondents  also 
suggested  that  the  bull  trout  in  the 
Jarbidge  River  may  better  fit  the 
definition  of  a  metapopulation,  as 
described  in  the  proposed  rule  (63  FR 
31693).  Respondents  pointed  out  that 
genetic  information  and  changes  in  DPS 
population  structuring  have 
implications  for  risk  assessment,  as  well 
as  management  and  recovery  strategies. 


Our  Response:  We  selected 
subpopulations  as  a  convenient  unit  to 
analyze  bull  trout  within  population 
segments,  and  defined  a  subpopulation 
as  "a  reproductively  isolated  group  of 
bull  trout  that  spawns  within  a 
particular  area  of  a  river  system."  We 
identified  subpopulations  based  on 
docmnented  or  likely  barriers  to  fish 
movement  (e.g.,  impassable  barriers  to 
movement  and  imsuitable  habitat).  To 
be  considered  a  single  subpopulation, 
two-way  passage  at  a  barrier  is  required, 
otherwise  bull  trout  upstream  and 
downstream  of  a  barrier  are  each 
considered  a  subpopulation.  Because  it 
is  likely  that  fish  above  a  barrier  could 
pass  downstream  and  mate  with  fish 
downstream,  absolute  reproductive 
isolation  was  not  required  to  be 
considered  a  subpopulation. 

We  viewed  metapopidation  concepts 
(see  Rieman  and  Mclntyre  1993)  as 
useful  tools  in  evaluating  bull  trout,  but, 
in  querying  biologists  both  within  the 
Service  and  elsewhere,  we  found 
considerable' variability  in  the  definition 
of  a  metapopulation  and  the  types  of 
data  suggestive  of  a  metapopulation. 
Some  biologists  may  consider  a 
subpopulation,  as  defined  by  us,  as  a 
metapopulation  if  it  has  multiple 
spawning  areas.  Likewise, 
subpopulations  without  reciprocal 
interactions  (i.e.,  individuals  from 
upstream  of  a  barrier  may  mingle  with 
individuals  downstream,  but  not  vice 
versa)  may  be  considered  components  of 
a  metapopulation  consisting  of  more 
than  one  subpopulation.  Because  little 
genetic  and  detailed  movement 
information  exists  throughout  bull  trout 
range  in  the  population  segments 
adc&essed  in  the  proposed  rule,  we 
believe  that  barriers  to  movement  was 
an  appropriate  consideration  for 
identifying  subpopulations. 

We  reviewed  preliminary  new  genetic 
and  other  biological  data  developed 
since  the  June  10,  1998  (63  FR  31693). 
proposed  rule  and  determined  that  there 
is  insufficient  information  available  to 
further  divide  the  Jarbidge  River  DPS 
into  more  than  one  subpopvdation  at 
diis  time.  We  believe  that  barriers  to 
movement  (including  unsuitable 
habitat)  were  an  appropriate 
consideration  for  identifying 
subpopulations.  However,  we  believe 
that  additional  samples  of  genetic  data 
for  several  tributaries  are  needed  to 
accurately  define  bull  trout  population 
structure  within  the  Jarbidge  River 
basin.  We  still  consider  this  DPS  to 
contain  one  subpopulation  based  on  the 
following:  (1)  conclusive  genetic  data 
are  not  available  due  to  limited  sample 
sizes  from  many  of  the  tributaries;  (2) 
bull  trout  in  these  tributaries  are  not 
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physically  reproductively  isolated;  and 
(3)  barriers  to  movement  exist. 

We  did  consider  this  new  genetic 
information  and  potential 
metapopulation  structure  in  assessing 
the  overall  level  of  threat  to  this  DPS. 
Although  the  existence  of  a  potential 
metapopulation  may  reduce  the  risk  of 
extinction  for  this  DPS  as  a  whole,  the 
potential  presence  of  imique  genetic 
material  in  each  tributary  further 
elevates  their  individual  relative 
importance  within  the  DPS.  The  genetic 
diversity  of  all  bull  trout  within  the 
basin  will  be  fully  considered  in  future 
management  and  recovery  planning  in 
the  Jarbidge  River  basin.  As  more 
complete  genetic  data  become  available, 
management  and  recovery  actions  may 
change  accordingly. 

Issue  2:  Numerous  respondents 
provided  conflicting  comments  on  the 
status  and  trend  of  bull  trout  in  the 
Jarbidge  River  DPS.  Respondents 
variously  claimed  that  population  status 
is  either  stable,  increasing,  or  uncertain. 
Some  respondents  questioned  the 
amount  and  reliability  of  survey  data 
and  sampling  methodologies.  One 
respondent  noted  that  we  did  not 
evaluate  the  listing  criteria  with 
objective  and  quantitative  methods, 
making  it  difficult  to  interpret  new 
information  in  a  consistent  manner.  The 
reviewer  also  noted  that,  although 
quantitative  data  are  lacking  for  many 
local  populations  of  bull  trout,  sufficient 
information  exists  to  design  an 
inventory  program  to  describe  their 
current  distribution,  relative  abundance, 
and  population  structure. 

Our  Response:  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  the  five 
factors  listed  in  section  4(a)(1)  of  the  Act 
(see  the  "Summary  of  Factors  Affecting 
the  Species"  section).  The  Act  requires 
us  to  base  listing  determinations  on  the 
best  available  commercial  and  scientific 
information. 

The  listing  process  includes  an 
opportimity  for  the  public  to  comment 
and  provide  new  information  for  us  to 
evaluate  and  consider  before  making  a 
final  decision.  Aside  itom  previously 
cited  studies  and  reports  in  the 
proposed  and  emergency  rules,  we 
reviewed  and  considered  new 
information  regarding  bull  trout 
distribution  and  abundance  for  the 
Jarbidge  River  basin  from  NDOW  (G. 
Johnson,  pers.  comm.  1998a;  T. 
Crawforth,  in  lift.  1998)  and  the  SCCS 
(S.  Werdon,  pers.  comm.  1998).  Data  are 
often  not  available  to  make  statistically 
rigorous  inferences  about  a  species' 
status  (e.g.,  abundance,  trends  in 
abundance,  and  distribution).  Historical 
and  recent  collections  have  consisted  of 


a  few,  sporadic  presence  and  absence- 
type  surveys  occurring  years  or  decades 
apart,  each  reflecting  a  single  point-in- 
time.  No  regiilar,  standardized, 
quantitative  surveys  designed  to  detect 
population  trends  of  bull  trout  over  a 
period  of  time,  vhXh  statistical  testing  to 
qualify  data  accuracy,  have  been  done. 

NDOW  provided  us  with  population 
estimates  for  streams  in  the  Jarbidge 
River  basin  which  they  derived  by 
extrapolating  the  niunber  of  bull  trout 
collected  or  observed  (via  single-pass 
electrofishing  or  snorkeling)  witltin  30- 
m  (100-ft)  stations  to  kilometers  (miles) 
of  stream  habitat.  For  example,  one  bull 
trout  per  station  equaled  an  average 
population  density  of  85  bull  trout/km 
(52.8  bull  trout/mi)  in  a  particidar 
stream  reach.  We  believe  these 
extrapolations  are  inaccurate  since  past 
sim^eys  confirm  that  bull  trout  exhibit 
patchy  distributions,  and  comparisons 
of  such  population  estimates  among 
years  does  not  provide  an  accurate 
analysis  of  population  trends.  We 
specifically  requested  additional 
information  from  NDOW  during  the 
comment  period,  however,  they  did  not 
provide  information  on  the  actual 
number  of  bull  trout  collected  or 
observed,  the  sizes  or  life-stages  of  the 
fish,  or  the  specific  locations  where  fish 
were  collected  during  1998  surveys. 
This  information  would  be  useful  for 
comparison  with  prior  distribution  and 
abundance  data.  Nevertheless,  we 
believe  overall  niunbers  in  the 
subpopulation  are  low,  and  that 
concentrations  of  fish  are  foimd  in  only 
a  few  headwater  streams  where  suitable 
habitat  remains.  Overall,  we  found 
sufficient  evidence  exists  that 
demonstrates  the  Jarbidge  River 
population  segment  is  threatened  by  a 
variety  of  past  and  on-going  threats  and 
is  likely  to  become  endangered  in  the 
foreseeable  futvue. 

Issue  3:  Niunerous  respondents 
provided  conflicting  comments  on  the 
validity  and  level  of  impact  from  threats 
identified  in  the  proposed  and 
emergency  ndes.  Some  respondents  also 
suggested  additional  threats  to  this 
population. 

Our  Response:  Threats  identified  in 
the  proposed  rule  for  the  Jarbidge  River 
DPS  include  habitat  degradation  from 
past  and  ongoing  land  management 
activities  such  as  road  construction  and 
maintenance,  mining,  and  livestock 
grazing.  Additional  threats  we  evaluated 
included  non-native  rainbow  trout 
stocking,  angling  for  other  fish  species, 
migration  barriers,  and  future  natural 
events.  We  emergency  listed  the 
population  due  to  habitat  destruction  on 
the  West  Fork  of  the  Jarbidge  River 
associated  with  unauthorized  road 


construction,  and  the  substantial  risk  of 
continued  loss  of  bull  trout  habitat 
through  additional  imauthorized  road 
construction.  We  believe  the  threats 
identified  in  the  proposed  and 
emergency  rules  threaten  the  continued 
existence  of  bull  trout  in  the  Jarbidge 
River  system.  However,  respondents 
may  have  misconstrued  our  perceived 
level  of  threat  associated  with  certain 
activities,  livestock  grazing  in 
particular.  We  recognize  that  existing 
levels  of  livestock  grazing  provide 
relatively  minor  impacts  to  biUl  trout 
habitat  throughout  the  Jarbidge  River 
basin;  however,  all  potential  threats 
must  be  considered  during  the  listing 
process. 

Many  of  the  threats  addressed  in  the 
proposed  rule  were  associated  with 
residual  effects  frtjm  historical  activities 
within  the  basin  (e.g.,  mining)  and  some 
respondents  felt  they  were  no  longer 
valid  threats.  We  recognize  that  overall 
watershed  conditions  have  improved 
&t)m  early  this  centxiry,  but  impacts  to 
biUl  trout  habitat  from  such  historical 
activities  still  exist  (e.g.,  elevated  water 
temperatiues  from  mine  adit 
discharges).  Road  construction  and 
associated  maintenance  activities, 
especially  those  occiuring  within 
riparian  areas  or  adjacent  to  occupied 
bull  trout  streams,  have  documented 
impacts  on  bidl  trout  habitat  conditions 
and  thereby  threaten  bull  trout. 

Issue  4:  Many  respondents  provided 
conunents  regarding  prior  and  ongoing 
beneficial  management  and/or  habitat 
rehabilitation  measures  for  bull  trout 
throughout  the  Jarbidge  River 
watershed.  Some  respondents  also 
stated  that  overall  watershed  conditions 
in  the  Jarbidge  River  basin  are 
improving. 

Our  Response:  Section  4(b)(1)(A)  of 
the  Act,  requires  us  to  make  listing 
decisions  solely  on  the  best  scientific 
and  commercial  data  available  after 
conducting  a  review  of  the  status  of  the 
species.  The  Act  also  instructs  us  to 
consider  existing  regulatory 
mechanisms,  including  efforts  by  State, 
local  and  other  entities  to  protect  a 
species,  including  conservation  plans  or 
practices. 

We  recognize  that  numerous 
individual  conservation  actions  and 
restoration  projects  have  been 
undertaken  by  the  USFS,  BLM,  States, 
conservation  groups,  and  other  entities 
for  bidl  trout  in  the  Jarbidge  River  basin. 
For  example,  the  Jarbidge  Bull  Trout 
Task  Force,  established  in  1994, 
completed  a  project  to  restore  access  for 
bidl  trout  to  Jack  Creek  in  1997. 
However,  no  bidl  trout  were  found  in 
Jack  Creek  in  1998.  The  USFS  has 
fenced  some  springs  to  protect  riparian 
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areas  and  improve  water  quality,  and 
implemented  reclamation  of  old  mine 
sites.  Idaho  and  Nevada  State  angler 
harvest  regulations  for  bull  trout  have 
also  become  more  restrictive. 

We  are  required  to  evaluate  the 
current  status  and  existing  threats  to 
bull  trout  in  the  Jarbidge  River  DPS  in 
making  this  final  listing  determination. 
Altogether,  watershed  habitat  recovery 
and  actions  taken  to  date  are 
encouraging  for  initiating  long-term  bull 
trout  conservation.  However,  we  have 
foiuid  no  docvunentation  of  changes  in 
abimdance  and  distribution  of  bidl  trout 
as  a  result  of  such  actions.  For  example, 
surveys  conducted  by  biologists  did  not 
find  bull  trout  in  Jack  Creek  during  1997 
or  1998  after  the  removal  of  a  culvert 
barrier.  Although  impacts  to  bull  trout 
from  historical  and  on-going  activities 
still  exist,  we  recognize  that  overall 
watershed  conditions  in  the  Jarbidge 
River  basin  have  improved,  and  we  are 
now  finalizing  our  listing  of  bull  trout 
as  threatened,  rather  than  as  endangered 
(see  "Issue  6"  for  further  discussion). 

Issue  5:  Several  respondents  opposed 
the  Federal  listing  entirely,  while  others 
supported  listing  the  population  as 
threatened  or  endangered.  One 
respondent  commented  that  we 
proposed  this  Usting  as  a  result  of  a 
lawsuit,  rather  than  sound  scientific 
evidence,  as  required  by  the  Act. 

Our  Response:  Although  the  timing  of 
recent  listing  actions  were  prompted  by 
petitions  and  legal  action,  we  previously 
had  substantial  information  on 
biological  vulnerability  and  threats  on 
file  to  support  preparation  of  a  bull  trout 
listing  proposal,  and  the  decision  to  list 
was  based  solely  on  scientific  data  and 
threats  identified  during  the  status 
review  process. 

Issue  6:  One  respondent  stated  that 
the  August  11, 1998,  emergency  listing 
was  "inappropriate  based  on  the  level  of 
threat"  posed  by  xmauthorized  road 
reconstruction  activities  to  reopen  2.4 
km  (1.5  mi)  of  road. 

Our  Response:  Road  construction  and 
maintenance  activities,  especially  those 
occurring  within  riparian  areas  or 
adjacent  to  streams,  have  substantial 
documented  adverse  impacts  on  biUl 
trout  habitats.  The  threats  to  bull  trout 
from  the  imauthorized  road 
construction  activities  on  the  West  Fork 
of  the  Jarbidge  River  include  both  direct 
and  indirect  impacts.  These  activities 
occurred  on  a  migratory  corridor  during 
the  period  when  bull  trout  migrate  and 
spawn.  Migratory  or  resident  bull  trout 
may  have  been  stranded  and  killed 
when  the  entire  river  was  diverted  and 
the  existing  wetted  channel  was  filled. 
Elko  County  did  not  use  Best 
Management  Practices  (BMPs)  to  protect 


instream  aquatic  habitat  during 
construction,  and  large  quantities  of 
sediment  from  the  disturbed  area  settled 
out  in  the  river  immediately 
downstreaiD,  filling  in  pools  and 
interstitial  spaces.  The  sediment  plume 
traveled  at  least  5.6  km  (3.5  mi) 
downstream  (B.  Siminoe,  pers.  comm. 
1998),  within  known  bull  trout  habitats. 
The  newly  created  channel  provided 
minimal  instream  or  overhead  cover, 
with  few  resting  areas  for  migratory  or 
resident  fish,  and  at  low  flow,  woidd 
impede  bull  trout  migrations.  We  also 
anticipated  long-term  residual  impacts 
such  as  sedimentation  from  the  new 
roadbed,  floodplain  vegetation 
destruction,  slope  cuts,  and  channel 
instability.  Elko  County  expressed  their 
intentions  to  continue  road 
reconstruction  despite  being  informed 
of  various  regulatory  prohibitions.  The 
threat  of  continued  imauthorized  road 
reconstruction  without  the  use  of  BMPs 
was  considered  in  the  emergency 
listing. 

Issue  7:  Several  respondents  opposed 
the  proposed  listing  of  the  Jarbidge 
River  population  segment  and  expressed 
concerns  because  of  possible  restrictions 
on  local  activities  such  as  road 
construction,  livestock  grazing,  and 
mining,  which  might  impact  local 
residents.  One  respondent  stated  that 
hiunan  use  and  bull  trout  conservation 
were  "mutually  compatible  goals." 
Another  respondent  stated  that  future 
actions  needed  for  bull  trout  will  be  the 
same  whether  it  is  listed  or  remains  a 
"sensitive  species." 

Out  Response:  Section  7(a)(2)  of  the 
Act,  as  amended,  requires  Federal 
agencies  to  insure  that  activities  that 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  This  could  include  Federal 
activities  such  as  road  construction, 
Uvestock  grazing  management,  and 
mining  permit  issuance.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  miist  enter  into  formal 
consultation  with  us.  Portions  of  the 
Jarbidge  River  population  segment  ocau' 
on  lands  administered  by  the  USPS  and 
BLM.  We  have  already  consulted  with 
these  Federal  agencies  for  several  such 
projects  in  the  Jarbidge  River  basin 
diuing  the  emergency  listing  period. 
Federal  and  private  actions  that  we 
authorize  through  section  7  consultation 
or  through  section  10  of  the  Act  (Habitat 
Conservation  Plans)  will  not  result  in 
significant  impacts  to  bull  trout.  Future 
impacts  to  local  residents  from  this  final 
listing  determination  are  expected  to  be 
minimal  when  compared  with  the 


requirements  of  existing  laws, 
regulations,  and  procedures.  See 
"Available  Conservation  Measiu^s" 
section  for  a  list  of  actions  that  would 
not  result  in  a  take  of  this  species. 

issue  8:  A  respondent  noted  that  we 
are  probably  correct  in  stating  that 
critical  habitat  is  presently  not 
determinable.  They  noted  that 
consistent  patterns  in  juvenile  fish 
distribution,  primarily  with  respect  to 
stream  elevation  and  water  temperatiue, 
are  useful  in  predicting  patches  of 
spawning  and  rearing  habitats,  which 
are  probably  sensitive  to  land  use  and 
important  for  the  overall  productivity  of 
local  populations.  Several  respondents 
encouraged  us  to  consider  several  issues 
such  as  designating  all  historic  and 
existing  bull  trout  habitat  as  critical, 
protecting  roadless  and  riparian  areas, 
providing  suitable  water  temperatures, 
limiting  sediment  delivery,  and  other 
habitat  management  activities. 

Our  Response:  Section  3  of  the  Act 
defines  critical  habitat  to  include  the 
specific  areas  within  the  geographic  area 
occupied  by  the  species  at  the  time  it  is 
listed,  on  which  are  foimd  those 
physical  or  biological  featiu^s  essential 
to  the  conservation  of  the  species  and 
which  may  require  special  management 
considerations  or  protection.  Critical 
habitat  may  also  include  specific  areas 
outside  of  the  geographic  area  occupied 
by  the  species  at  the  time  it  is  listed, 
upon  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  At  this  time,  we  find  that 
critical  habitat  is  not  determinable  for 
the  Jarbidge  River  population  segment. 
We  appreciate  the  comments  and 
believe  that  information  on  patterns  in 
fish  distribution  will  likely  be  useful  in 
future  critical  habitat  designations.  This 
and  other  habitat  considerations  will 
also  be  important  dxuing  development 
of  the  recovery  plan. 

Summary  of  Factors  AflEacting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  we  determine  that  the 
Jarbidge  River  population  segment  of 
bull  trout  should  be  classified  as  a 
threatened  species.  We  followed 
procedures  foimd  at  section  4(a)(1)  of 
the  Act  and  regulations  (50  CFR  part 
424)  implementing  the  listing 
provisions  of  the  Act.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Jarbidge  River 
population  segment  of  bull  trout 
(Sa7vBiuius  confluentus)  are  as  follows: 
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A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Land  and  water  management 
activities  that  degrade  and  continue  to 
threaten  all  of  the  bull  trout  population 
segments  in  the  coterminous  United 
States  include  dams,  forest  management 
practices,  hvestock  grazing,  agriculture 
and  agricultural  diversions,  roads,  and 
mining  (Fumiss  et  al.  1991;  Meehan 
1991;  Nehlsen  et  al.  1991;  Sedell  and 
Everest  1991;  Frissell  1993;  Mcintosh  et 
al.  1994;  MBTSG  1995a,b;  1996a,b). 

Ongoing  threats  aHecting  bull  trout 
habitat  have  maintained  degraded 
conditions  in  the  West  Fork  of  the 
Jarbidge  River  (McNeill  et  al.  1997;  J. 
Frederick,  pers.  comm.  1998a;  Kathy 
Ramsey,  USFS,  pers.  comm.  1998a). 
McNeill  et  al.  (1997)  indicates  that  at 
least  11.2  km  (7  mi)  of  the  West  Fork  of 
the  Jarbidge  River  is  affected  by  over  a 
century  of  human  activities  such  as  road 
development  and  maintenance,  mining, 
stream  channelization  and  removal  of 
large  woody  debris,  residential 
development,  and  road  and  campgroimd 
development  on  USFS  lands.  These 
activities  removed  the  riparian  canopy 
and  much  of  the  upland  forest,  reduced 
recruitment  of  large  woody  debris,  and 
decreased  channel  stabihty  (McNeill  et 
al.  1997;  K.  Ramsey,  in  litt.  1997;  J. 
Frederick,  in  litt.  1998a),  which  can  lead 
to  increased  stream  temperatures  and 
bank  erosion,  and  decreased  long-term 
stream  productivity.  However,  there  is 
little  documentation  of  increased  stream 
temperatiu^s  and  bank  erosion  and 
decreased  stream  productivity  in  the 
Jarbidge  River  system,  but  there  is 
documentation  of  these  kinds  of 
degradation  in  other  systems  within  the 
range  of  the  bull  trout. 

Strict,  cold  water  temperature 
requirements  make  bull  trout 
particidarly  vulnerable  to  activities  that 
warm  spawning  and  rearing  waters 
(Goetz  1989;  Pratt  1992;  Rieman  and 
Mchityre  1993).  Bull  trout  distribution 
in  the  Jarbidge  River  population 
segment  is  likely  affected  by  elevated 
stream  temperatures  as  a  result  of  past 
forest  practices.  Although  timber  was 
historically  removed  from  the  Jarbidge 
River  basin,  forest  management  is  not 
thought  to  be  a  major  factor  currently 
affecting  bull  trout  habitat.  However, 
existing  habitat  conditions  stUl  reflect 
the  impacts  of  past  harvesting  practices. 

Road  construction  and  maintenance 
account  for  a  majority  of  human- 
induced  sediment  loads  to  streams  in 
forested  areas  (Shepard  et  al.  1984; 
Cederholm  and  Reid  1987;  Fiimiss  et  al. 
1991).  Sedimentation  affects  streams  by 
reducing  pool  depth,  altering  substrate 


composition,  reducing  interstitial  space, 
and  causing  braiding  of  channels 
(Rieman  and  Mclntyre  1993).  which 
reduce  carrying  capacity.  Sedimentation 
and  the  loss  of  pool-forming  structures 
such  as  boulders  and  large  wood 
reduces  quantities  of  large,  deep  pools 
(USDA  et  al.  1993).  Increasing  stream 
basin  road  densities  and  associated 
effects  have  been  shown  to  cause 
declines  in  bull  trout  (Quigley  and 
Arbelbide  1997).  Fewer  biUl  trout  are 
present  within  highly  roaded  basins, 
and  bull  trout  are  less  likely  to  use 
highly  roaded  basins  for  spawning  and 
rearing  (Quigley  and  Arbelbide  1997). 

Road  densities  within  the  Jarbidge 
Canyon  are  ciurently  characterized  as 
moderate  (Ramsey  1998).  Bull  trout 
habitats  in  portions  of  the  Jarbidge  River 
basin  are  negatively  affected  by  the 
presence  and  maintenance  of  roads, 
especially  those  immediately  adjacent  to 
or  crossing  occupied  streams.  The 
imauthorized  road  construction  and 
associated  alterations  to  the  West  Fork 
of  the  Jarbidge  River  within  the 
Humboldt-Toiyabe  National  Forest  by 
the  Elko  Coimty  (Nevada)  Road 
Department  prompted  our  emergency 
listing  of  the  Jarbidge  River  DPS  on 
August  11,  1998  (63  FR  42757).  On  Jldy 
22, 1998,  a  USFS  employee  observed  a 
5.6-km  (3.5-mi)  plume  of  sediment  in 
the  West  Fork,  which  extended 
downstream  bom  a  site  where  Elko 
County  was  using  heavy  equipment  to 
reconstruct  part  of  a  USFS  road  that 
washed  out  during  a  flood  in  1995  (B. 
Siminoe,  pers.  conun.  1998).  By  the 
following  day,  Elko  County  road  crews 
reconstructed  approximately  275  m  (300 
yards  (yds))  of  road.  To  create  the  road, 
sections  of  river  were  loosely  filled  with 
material  from  adjacent  hillsides  and 
floodplain  debris.  The  entire  river  flow 
was  diverted  into  a  straight  channel 
created  with  a  bulldozer  and/or  front- 
end  loader.  This  channel  lacked  pools 
and  had  minimal  cover,  as  mature  trees 
adjacent  to  the  new  channel  and  other 
riparian  vegetation  were  removed 
during  channel  construction. 
Sedimentation  in  the  river  downstream 
of  the  construction  area  was  substantial. 
Federal  agencies  have  implemented 
channel  and  floodplain  habitat 
restoration  and  stabilization  practices, 
but  impacts  from  the  road 
reconstruction  to  bvdl  trout  habitat  will 
likely  remain  for  years.  Impacts  from 
County  road  maintenance  practices 
within  the  Jarbidge  Canyon  and 
elsewhere,  such  as  surface  grading  and 
diunping  fill  directly  into  the  river  to 
stabilize  the  road  also  continue  to 
negatively  impact  bull  trout  habitat. 

Improper  livestock  grazing  can 
promote  streambank  erosion  and 


sedimentation,  and  limit  the  growth  of 
riparian  vegetation  important  for 
temperature  control,  streambank 
stability,  fish  cover,  and  detrital  input. 
The  steep  terrain  of  the  Jarbidge  River 
basin  is  a  deterrent  to  livestock  grazing 
(J.  Frederick,  in  litt.  1998a). 
Approximately  40  percent  of  public  and 
private  lands  within  the  watershed  are 
grazed,  and  ongoing  livestock  grazing  is 
affecting  about  3.2  km  (2  mi)  of  the  East 
Fork  of  the  Jarbidge  River  and  portions 
of  Dave  Creek  and  Jack  Creek  by 
increasing  sediment  input,  removing 
riparian  vegetation,  and  trampling  banks 
Q.  Frederick,  pers.  comm.  1998;  G. 
Johnson,  pers.  comm.  1998b).  However, 
the  effects  are  localized,  and  livestock 
grazing  is  considered  only  a  minor 
localized  threat  to  bull  trout  habitat  in 
the  Jarbidge  River  basin. 

Mining  can  degrade  aquatic  systems 
by  generating  sediment  and  heavy 
metals  pollution,  altering  water  pH 
levels,  and  changing  stream  channels 
and  flow.  Although  not  ciirrently  active, 
the  effects  of  past  mining  in  the  Jarbidge 
River  basin  continue  to  adversely  affect 
streams.  Cyanide  and/or  mercury 
amalgamation  mills  were  operated 
directly  on  the  river,  and  spoil  piles  are 
still  located  adjacent  to  the  river.  These 
piles  may  be  sources  of  sediment, 
acidity,  and  heavy  metals.  In  addition, 
some  old  mine  adits  continue  to 
discharge  thermally-elevated 
groundwater.  Water  quality  and 
temperatxires  associated  with  historical 
mining  are  still  of  concern. 

Migration  barriers  have  precluded 
natural  recolonization  by  bull  trout  in 
the  Jarbidge  River  basin  into  historically 
occupied  sites.  For  example,  an  Elko 
Coimty  road  culvert  had  prevented 
upstream  movement  of  bull  trout  in  Jack 
Creek,  a  tributary  to  the  West  Fork  of  the 
Jarbidge  River,  for  approximately  17 
years.  Private  and  public  funding  was 
used  to  replace  the  culvert  with  a  bridge 
in  the  fall  of  1997  Q.  Frederick,  in  litt. 
1998b).  but  bull  trout  have  yet  to  return 
to  this  stream.  In  addition  to  structural 
barriers,  streami  habitat  conditions  (e.g., 
water  temperatiure)  are  likely  barriers  to 
bull  trout  movement  within  the  Jarbidge 
River  basin. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Declines  in  bidl  trout  abundance  have 
prompted  States  to  institute  restrictive 
fishing  regulations  and  eliminate  the 
harvest  of  bull  trout  in  all  waters  in 
Idaho  and  Nevada.  Similar  restrictive 
regulations  resulted  in  an  increase  in 
recent  observations  of  adult  bull  trout  in 
other  areas  of  their  range.  However, 
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illegal  harvest  and  incidental  harvest 
still  threaten  bull  trout 

Overutilization  by  angling  is  a 
concern  for  the  Jarbidge  River  DPS  of 
bull  trout.  Idaho  prohibited  harvest  of 
bull  trout  in  the  Jarbidge  River  basin  as 
of  1995  and  has  shortened  fishing 
seasons  and  implemented  a  two  trout 
limit.  Until  recently,  Nevada  allowed 
harvest  of  up  to  10  trout  per  day, 
including  bull  trout.  Anglers  harvested 
an  estimated  100  to  400  biill  trout 
annually  in  the  Jarbidge  River  basin 
(Johnson  1990;  Pat  Coffin,  Service,  pers. 
comm.  1994;  P.  Coffin,  in  litt.  1995).  On 
the  West  Fork  of  the  Jarbidge  River  in 
Nevada,  fishing  pressure  is  between 
1,500  to  3,500  angler  days  per  year;  the 
East  Fork  aimually  receives  500  to  1,500 
angler  days  (P.  Coffin,  pers.  comm. 
1996).  Nevada  State  fishing  regiilations 
were  recently  amended  to  prohibit 
harvest  of  bull  trout  effective  March  1, 
1998  (Gene  Weller,  NDOW,  in  litt.  1997; 
G.  Johnson,  pers.  comm.  1998b).  In 
addition,  Nevada  reduced  the  daily  and 
possession  limits  for  other  trout  species 
in  the  Jarbidge  River  basin  from  10  to  5 
trout.  We  anticipate  that  these 
regiUation  changes  will  have  a  long-term 
positive  effect  on  the  conservation  of 
bull  trout.  Inacciu^te  identification  of 
bull  trout  by  anglers  could  result  in 
unauthorized  harvest,  further  impacting 
already  low  population  levels  in  this 
DPS.  Even  though  State  regulations  now 
require  all  bull  trout  incidentally 
captured  to  be  released  immediately, 
some  residual  injiuies  or  mortality  are 
likely  associated  with  captme  and 
handhng. 

OverutiUzation  for  scientific  purposes 
can  be  a  concern  for  the  Jarbidge  River 
DPS  of  bull  trout  in  the  long-term.  State 
regulations  require  a  scientific 
collection  permit  to  collect  bull  trout  for 
education^  and  scientific  purposes,  but 
permit  application  and  reporting 
requirements  are  minimal.  Although 
many  bull  trout  collected  for  scientific 
purposes  may  be  documented  as 
released  alive  (e.g.,  after  taking  fin  clips 
for  genetic  analysis),  collection 
tec£^ques  such  as  electrofishing,  have 
dociunented  short-  and  long-term 
harmful  effects  on  salmonids,  including 
mortality,  physical  damage,  behavioral 
changes,  and  physiological 
disturbances.  Other  types  of  permitted 
scientific  research  (e.g.,  implantation  of 
radio  tags)  may  also  resiilt  in  the  loss  of 
individual  bull  trout. 

C.  Disease  orPredation 

Diseases  affecting  salmonids  are  likely 
to  be  present  in  the  Jarbidge  River 
population  segment,  but  are  not  thought 
to  be  a  fiactor  threatening  bull  trout 
Instead,  interspecific  interactions. 


including  predation,  likely  negatively 
affect  bull  trout  where  non-native 
salmonids  are  introduced  (Bond  1992; 
Donald  and  Alger  1993;  Leary  et  al. 
1993;  MBTSG  1996a;  J.  Palmisano  and 
V.  Kaczynski,  Northwest  Forestry 
Resources  Coimcil,  in  litt.  1997). 

The  NDOW  and  IDFG  have 
introduced  non-native  salmonids, 
including  brook  trout  and  hatchery 
rainbow  trout  within  the  range  of  bull 
trout  in  the  Jarbidge  River  basin. 
However,  brook  trout  stocked  in  Nevada 
failed  to  establish  a  self-sustaining 
population  in  the  Jarbidge  River  system 
and  the  NDOW  has  not  stocked  brook 
trout  since  1960  (Johnson  and  Weller 
1994;  G.  Johnson,  pers.  comm.  1998b;  T. 
Crawforth,  in  litt.  1998).  In  the  West 
Fork  of  the  Jarbidge  River,  only 
approximately  1  percent  of  the  angler 
harvest  from  the  1960s  through  the 
1980s  was  brook  trout  (Johnson  1990). 
Hatchery-reared  rainbow  trout  have 
been  stocked  annually  for  decades  in 
both  Nevada  and  Idaho  portions  of  the 
basin.  IDFG  stocked  a  total  of 
approximately  52,783  hatchery  rainbow 
trout  in  the  East  (75  percent)  and  West 
(25  percent)  forks  of  the  Jarbidge  River 
bom  1970  through  1989  (F.  Partridge,  in 
litt.  1998),  but  then  discontinued  their 
stocking  program.  NDOW's  average 
annual  catchable  rainbow  trout  stocking 
niunbers  on  the  West  Fork  of  the 
Jarbidge  River  were  4,242  fish  in 
thel970s;  3,287  fish  from  1980  to  1986; 
and  3,000  fish  from  1987  to  1994    - 
(except  1991)  (Johnson  and  Weller 
1994).  NDOW's  rainbow  trout  stocking 
program  continued  through  1998, 
however,  NDOW  will  not  stock  rainbow 
trout  in  the  Jarbidge  River  system  in 
1999  (Gene  Weller,  NDOW,  pers.  conun. 
1999). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  implementation  and  enforcement 
of  existing  Federal  and  State  laws 
designed  to  conserve  fishery  resoiuces, 
maintain  water  quaUty,  and  protect 
aquatic  habitat  have  not  been  sufficient 
to  prevent  past  and  ongoing  habitat 
degradation  leading  to  bull  trout 
declines  and  isolation.  Regulatory 
mechanisms,  including  the  National 
Forest  Management  Act,  the  Federal 
Land  PoUcy  and  Management  Act,  the 
Public  Rangelands  Improvement  Act, 
the  Clean  Water  Act,  the  National 
Environmental  Policy  Act,  Federal 
Power  Act,  State  Endangered  Species 
Acts  and  numerous  State  laws  and 
regulations  oversee  an  array  of  land  and 
water  management  activities  that  affect 
bull  trout  and  their  habitat. 

Regulatory  mechanisms  have  been 
inadequate  to  protect  bull  trout  habitat 


in  the  Jarbidge  River  basin.  The  Jarbidge 
Canyon  Road  parallels  the  West  Fork  of 
the  Jarbidge  River  for  much  of  its  length 
and  includes  at  least  seven  undersized 
bridges  for  the  stream  and  floodplain. 
Maintenance  of  the  road  and  bridges 
requires  fi^uent  channel  and 
floodplain  modifications  that  affect  bull 
trout  habitat,  such  as  channelization; 
removal  of  riparian  trees  and  beaver 
dams;  and  placement  of  rock,  sediment, 
and  concrete  (McNeill  et  al.  1997;  J. 
Frederick,  pers.  comm.  1998a;  J. 
Frederick,  in  litt.  1998a).  Periodic 
channelization  in  the  Jarbidge  River  by 
unknown  parties  has  occurred  without 
oversight  by  the  U.S.  Army  Corps  of 
Engineers  (COE)  Clean  Water  Act 
section  404  regulatory  program  (Mary  Jo 
Elpers,  Service,  pers.  comm.  1998).  and 
the  USPS.  Illegal  road  openings,  such  as 
the  removal  of  road  barriers  and 
unauthorized  grading,  have  also 
occurred  within  the  Humboldt-Toiyabe 
National  Forest. 

In  1995,  a  flood  event  washed  out  a 
2.4-km  (1.5-mi)  portion  of  the  upper 
Jarbidge  Canyon  road,  whicb  led  to  the 
Jarbidge  Wilderness  Area  boimdary.  The 
USPS  conducted  an  environmental 
analysis  on  options  for  restoring  access 
to  the  wilderness  and  initially  planned 
to  reconstruct  the  road  in  the  floodplain, 
which  would  have  included 
channelizing  the  river  (McNeill  et  al, 
1997).  After  an  appeal,  the  USPS 
subsequenUy  completed  additional 
environmental  analyses  and  issued  an 
environmental  assessment  on  June  29, 
1998,  with  construction  of  a  hillside 
trail  as  the  preferred  alternative. 

On  July  15, 1998,  the  Elko  County 
Board  of  Commissioners  passed  a 
resolution  directing  the  Elko  County 
Road  Department  to  reconstruct  the 
road.  On  July  22,  1998,  die  USPS 
discovered  that  road  construction  was 
in  progress  and  observed  a  5.6-km  (3.5- 
mi)  plume  of  sediment  downstream 
from  the  construction  site.  Prior  to  the 
issuance  of  cease  and  desist  orders  frtim 
the  COE  and  Nevada  Division  of 
Environmental  Protection  (NDEP)  on 
July  23, 1998,  the  County  partially 
reconstructed  approximately  275  m  (300 
yds)  of  road,  created  a  new  river 
channel,  and  diverted  the  flow  of  the 
river  into  the  new  channel.  The  County 
failed  to  implement  BMPs  and  damaged 
or  destroyed  habitat  within  the  river 
channel  and  floodplain.  Elko  County 
continues  to  publicly  assert  that  it  has 
jurisdiction  over  the  road,  but  the 
Service,  USPS,  and  Elko  County  are 
cooperatively  exploring  alternatives  for 
public  access  in  the  area  that  would  not 
adversely  impact  bull  trout  habitat 

The  Nevada  water  temperatiue 
standards  throughout  the  Jarbidge  River 


17120  Federal  Register / Vol.  64,  No.  67 / Thursday,  April  8.  1999 /Rules  and  Regulations 


are  21°  C  (67°  F)  for  May  through 
October,  and  7°  C  (45°  F)  for  November 
through  April,  with  less  than  1°  C  (2°  F) 
change  for  beneficial  uses  (NDEP,  in  litt. 
1998).  Water  temperature  standards  for 
May  through  October  exceed 
temperatures  conducive  to  bull  trout 
spawning,  incubation,  and  rearing 
(Rieman  and  Mclntyre  1993;  Buchanan 
and  Gregory  1997).  Also,  several  old 
mines  are  releasing  small  quantities  of 
warm  groimdwater  and  potential 
contaminants  into  the  West  Fork  of  the 
Jarbidge  River. 

hi  1994,  a  local  Bull  Trout  Task  Force 
was  formed  to  gather  and  share 
information  on  bull  trout  in  the  Jarbidge 
River  basin.  The  task  force  is  open  to 
individuals  from  Elko  and  Owyhee 
counties,  the  towns  of  Jarbidge  (Nevada) 
and  Murphy  Hot  Springs  (Iddio),  road 
districts,  private  landowners, 
conservation  organizations,  NDOW, 
IDFG,  BLM,  USFS,  and  the  Service.  The 
task  force  was  successful  in  1997  in 
obtaining  nearly  $150,000  for  replacing 
the  Jack  Creek  culvert  with  a  concrete 
bridge  to  facilitate  bull  trout  passage 
into  Jack  Creek.  However,  the  task  force 
has  not  yet  developed  a  comprehensive 
conservation  plan  addressing  threats  to 
bull  trout  in  the  Jarbidge  River  basin. 

In  1995,  the  USFS  amended  its  Forest 
Plan  for  the  Humbolt  National  Forest  to 
include  the  hiland  Native  Fish  Strategy, 
which  was  developed  by  the  USFS  to 
provide  an  interim  aquatic  conservation 
strategy  for  inland  native  fish  in  eastern 
Oregon  and  Washington,  Idaho,  western 
Montana,  and  portions  of  Nevada.  This 
strategy  sets  a  "no  net  loss"  objective 
and  is  guiding  USFS  actions  within  bull 
trout  habitat  in  the  Jarbidge  River  basin. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Natural  and  human  factors  affecting 
the  continued  existence  of  bull  trout 
include — previous  introductions  of  non- 
native  species  that  compete  with  bull 
trout;  subpopulation  habitat 
fragmentation  and  isolation  caused  by 
human  activities;  and  the  risk  of  local 
extirpations  due  to  natural  events  such 
as  droughts  and  floods. 

Introauctions  of  non-native  species  by 
the  Federal  government.  State  fish  and 
game  departments  and  imauthorized 
private  parties  across  the  range  of  bull 
trout  has  resulted  in  declines  in 
abundance,  local  extirpations,  and 
hybridization  of  bull  trout  (Bond  1992; 
Howell  and  Buchanan  1992;  Leary  et  al. 
1993;  Donald  and  Alger  1993;  Pratt  and 
Huston  1993;  MBTSG  1995b;  Platts  et 
al.  1995;  John  Palmisano  and  V. 
Kaczynski,  in  litt.  1997).  Non-native 
species  may  exacerbate  stresses  on  bull 
trout  from  habitat  degradation. 


fragmentation,  isolation,  and  species 
interactions  (Rieman  and  Mclntyre 
1993).  In  some  lakes  and  rivers, 
introduced  species  including  rainbow 
trout  and  kokanee  may  benefit  large 
adult  bull  trout  by  providing 
supplemental  forage  (Pratt  1992; 
MBTSG  1996a).  However,  the  same 
introductions  of  game  fish  can 
negatively  affect  bull  trout  due  to 
increased  angling  and  subsequent 
incidental  catch,  illegal  harvest  of  bull 
trout,  and  competition  for  space  (Rode 
1990;  Bond  1992). 

"The  smaller  and  more  isolated  parts 
of  the  range  (such  as  the  bull  trout 
remaining  in  the  Jarbidge  River  basin) 
likely  face  a  higher  risk"  of  extirpation 
by  natiual  events  relative  to  other  bull 
trout  populations  (Rieman  et  al.  1997). 
One  such  risk  factor  is  fire.  In  1992,  a 
4,850  hectare  (12,000  acre)  fire 
(Coffeepot  Fire)  occurred  at  elevations 
up  to  2,280  m  (7,500  ft),  in  areas 
adjacent  to  the  Bruneau  River  basin  and 
a  small  portion  of  the  Jarbidge  River 
basin.  Although  the  Coffeepot  Fire  did 
not  affect  areas  currently  occupied  by 
bull  trout,  similar  conditions  likely  exist 
in  nearby  areas  where  bull  trout  occur. 
Adverse  effects  of  fire  on  bull  trout 
habitat  may  include  loss  of  riparian 
canopy,  increased  water  temperature 
and  sediment,  loss  of  pools,  mass 
wasting  of  soils,  altered  hydrologic 
regime  and  debris  torrents.  Fires  large 
enough  to  eliminate  one  or  two 
suspected  spawning  streams  are  more 
likely  at  hi^er  elevations  where  bull 
trout  are  usually  foxmd  in  the  Jarbidge 
River  basin  (J.  Frederick,  in  litt.  1998a; 
K.  Ramsey,  pers.  comm.  1998b). 

Other  natural  risks  have  been  recently 
documented.  The  Jarbidge  River 
Watershed  Analysis  indicates  that  65 
percent  of  the  upper  West  Fork  of  the 
Jarbidge  River  basin  has  a  45  percent  or 
greater  slope  (McNeill  et  al.  1997). 
Debris  from  high  spring  runoff  flows  in 
the  various  hi^  gradient  side  drainages 
such  as  Snowslide,  Gorge,  and  Bonanza 
gulches  provide  the  West  Fork  of  the 
Jarbidge  River  with  large  volumes  of 
angular  rock  material.  This  material  has 
moved  down  the  gulches  at  regular 
intervals,  altering  the  river  channel  and 
damaging  the  Jarbidge  Canyon  road, 
culverts,  and  bridge  crossings.  Most  of 
the  river  flows  are  derived  from  winter 
snowpack  in  the  high  mountain 
watershed,  with  peak  flows 
corresponding  with  spring  snowmelt, 
typically  in  May  and  June  (McNeill  et 
al.  1997).  Rain-on-snow  events  earlier  in 
the  year  (January  and  February)  can 
cause  extensive  flooding  problems  and 
have  the  potential  for  mass-wasting, 
debris  torrents,  and  earth  slimips,  which 
could  threaten  the  existence  of  bull 


trout  in  the  upper  Jarbidge  River  and 
tributary  streams.  In  June  1995,  a  rain- 
on-snow  event  triggered  debris  torrents 
from  three  of  the  high  gradient 
tributaries  to  the  Jarbidge  River  in  the 
upper  watershed  (McNeill  et  al.  1997). 
The  relationship  between  these 
catastrophic  events  and  the  history  of 
intensive  livestock  grazing,  burning  to 
promote  livestock  forage,  timber  harvest 
and  recent  fire  control  iu  the  Jarbidge 
River  basin  is  imclear.  Debris  torrents 
may  potentially  affect  the  long-term 
viability  of  the  Jarbidge  River  bull  trout 
subpopulation. 

We  nave  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  futiu^  treats  faced  by  the  Jarbidge 
River  population  segment  of  bull  trout 
in  determining  to  issue  this  rule.  This 
population  segment  is  characterized  by 
low  numbers  of  resident  and  migratory 
fish  comprising  a  single,  isolated 
subpopulation,  within  marginal  habitat 
conditions  for  the  species  at  the 
southern-most  extremity  of  its  range. 
The  Jarbidge  River  DPS  is  vulnerable  to 
extinction  due  to  threats  frtjm  activities 
such  as  road  construction  and 
maintenance,  recreational  fishing 
(intentional  and  unintentional  harvest), 
rainbow  trout  stocking,  mining,  and 
grazing.  Although  some  of  these 
activities  have  been  modified  or 
discontinued  in  recent  years,  the 
lingering  effects  from  these  activities 
continue  to  affect  water  quality, 
contribute  to  channel  and  bank 
instability,  and  inhibit-habitat  and 
species  recovery. 

We  emergency  listed  the  Jarbidge 
River  population  segment  of  bull  trout 
as  endangered  on  August  11, 1998  (63 
FR  42757),  due  to  channel  alteration 
associated  with  imauthorized  road 
construction  to  repair  the  Jarbidge 
Canyon  Road,  damaged  by  a  1995  flood, 
on  the  West  Fork  of  the  Jarbidge  River, 
and  the  substantial  risk  that  such 
construction  would  continue.  The 
construction  activity  had  completely 
destroyed  all  aquatic  habitat  in  this  area, 
and  introduced  a  significant  amoimt  of 
sediment  into  the  river.  Continued 
unauthorized  reconstruction  of  the  2.4 
km  (1.5  mi)  of  the  Jarbidge  Canyon  Road 
would  have  impacted  27  percent  of  the 
knovm  occupied  bull  trout  habitat  in  the 
West  Fork  Jarbidge  River,  which  has 
among  the  highest  reported  densities  of 
bidl  trout  within  the  Jarbidge  River  DPS 
(Johnson  and  Weller  1994).  The  road 
construction  would  have  also  indirectly 
impacted  an  additional  21  km  (13  mi)  of 
bull  trout  habitat  downstream  of  the 
construction  site  in  the  West  Fork 
Jarbidge  River,  and  potentially  45  km 
(28  mi)  in  the  mainstem  Jarbidge  River. 
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Since  the  emergency  listing  of  the 
Jarbidge  River  population  segment,  the 
USPS  has  restored  some  of  the  habitat. 
We  have  consulted  with  Federal 
agencies  for  several  projects  in  the 
Jarbidge  River  bcisin  such  as  old  mining 
site  reclamations,  the  creation  of  off- 
stream  livestock  watering  sites,  and 
fencing  streams  firam  livestock,  that 
have  helped  reduce  sedimentation  into 
the  Jarbidge  River  system.  Following  the 
issuance  of  a  cease  and  desist  order  by 
the  State  of  Nevada  and  COE  to  Elko 
Coimty,  the  USFS  hired  stream 
restoration  specialists  to  restore  the 
damaged  portion  of  the  West  Fork 
Jarbidge  River.  The  specialists  designed 
a  plan  to  stabilize  and  enhance  the  river 
channel  in  its  new  location.  Work  crews 
removed  the  fine  sediment  in  the  river 
created  by  the  road  construction  and 
placed  large  material  such  as  woody 
debris,  large  rocks  and  boulders  back 
into  the  river  for  bull  trout  habitat.  The 
fine  sediment  removed  from  the  river 
was  used  to  repair  floodplain  damage 
upslope,  and  the  streambanks  were 
partially  revegetated.  The  USFS  will 
implement  additional  revegetation  and 
erosion  control  measiues  in  1999.  These 
restoration  actions  have  helped  to 
ameliorate  some  of  the  effects  of  the 
road  construction  on  bull  trout  habitat. 
A  residual,  inaccessible  road  still  exists, 
but  the  Service,  USFS,  and  Elko  County 
are  cooperatively  looking  at  alternatives 
for  public  access  in  the  area  that  would 
not  adversely  impact  bull  trout  habitat. 

We  have  carefully  assessed  the  best 
scientific  and  conunercial  information 
available  regarding  past,  present,  and 
future  threats  faced  by  this  species  in 
determining  to  make  this  rule  final. 
Based  on  this  evaluation,  we  have 
determined  that  the  Jarbidge  River 
population  segment  of  bull  trout  should 
be  listed  as  threatened.  We  emergency 
listed  this  species  as  endangered  due  to 
the  threats  posed  by  road  construction 
in  the  West  Fork  of  the  Jarbidge  River. 
Because  of  the  restoration  activity  that 
has  occurred  in  the  West  Fork  of  the 
Jarbidge  River  to  repair  the  road 
construction  damage,  we  beUeve  this 
distinct  population  segment  fits  the 
definition  of  threatened  as  defined  by 
the  Act.  Therefore,  the  action  is  to  list 
the  bull  trout  as  threatened  in  the 
Jarbidge  River  population  segment. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  area 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (II)  that  may  require  special 


management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geograpUcal  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  and 
implementing  regidations  (50  CFR 
424.12)  require  that,  to  the  maximiun 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  Oui 
regidations  (50  CFR  424.12(a))  state  that 
critical  habitat  is  not  determinable  if 
information  sufficient  to  perform 
required  analysis  of  impacts  of  the 
designation  is  lacking  or  if  the  biological 
needs  of  the  species  are  not  sufficiently 
well  known  to  permit  identification  of 
an  area  as  critical  habitat.  Section 
4(b)(2)  of  the  Act  requires  us  to  consider 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat  on  the  basis  of  the  best  scientific 
data  available.  The  Secretary  may 
exclude  any  area  from  critical  habitat  if 
he  determines  that  the  benefits  of  such 
exclusion  outweigh  the  conservation 
benefits,  unless  to  do  such  would  result 
in  the  extinction  of  the  species. 

We  find  that  the  designation  of 
critical  habitat  is  not  determiiiable  for 
this  distinct  population  segment  based 
on  the  best  available  information.  When 
a  "not  determinable"  finding  is  made, 
we  must,  within  2  years  of  the 
publication  date  of  the  original 
proposed  rule,  designate  critical  habitat, 
unless  the  designation  is  found  to  be  not 
prudent.  We  reached  a  "not 
determinable"  critical  habitat  finding  in 
the  proposed  rule  and  we  specifically 
requested  comments  on  this  issue. 
While  we  received  a  niunber  of 
comments  advocating  critical  habitat 
designation,  none  of  these  comments 
provided  information  that  added  to  oiu 
ability  to  determine  critical  habitat. 
Additionally,  we  did  not  obtain  any 
new  information  regarding  specific 
physical  and  biological  features 
essential  for  bull  trout  in  the  Jarbidge 
River  bull  trout  population  segment 
during  the  open  comment  period 
including  the  five  public  hearings.  The 
biological  needs  of  bull  trout  in  this 
population  segment  are  not  sufficiently 
well  known  to  permit  identification  of 
areas  as  critical  habitat.  Insufficient 
information  is  available  on  the  number 
of  individuals  or  spawning  reaches 
required  to  support  viable 
subpopulations  throughout  the  distinct 


population  segment.  In  addition,  we 
have  not  identified  the  extent  of  habitat 
required  and  specific  management 
measures  needed  for  recovery  of  this 
fish.  This  information  is  considered 
essential  for  determining  critical  habitat 
for  this  population  segment.  Therefore, 
we  find  that  designation  of  critical 
habitat  for  the  Jarbidge  River  population 
segment  is  not  determinable  at  this  time. 
We  will  protect  bull  trout  habitat 
through  enforcement  of  take 
prohibitions  under  section  9  of  the  Act, 
through  the  recovery  process,  through 
section  7  consultations  to  determine 
whether  Federal  actions  are  likely  to 
jeopardize  the  continued  existence  of 
the  species,  and  through  the  section  10 
process  for  activities  on  non-Federal 
lands  with  no  Federal  nexus. 

Available  Conservation  Measures 

Conservation  measiues  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  tluough  listing  encoiuages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  hsted  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  us. 

The  Jarbidge  River  bull  trout 
population  segment  occiu-s  on  lands 
administered  by  the  USFS  and  the  BLM, 
and  on  various  State-owned  properties 
in  Idaho,  and  on  private  lands.  Federal 
agency  actions  that  may  require 
consultation  as  described  in  the 
preceding  paragraph  include  COE 
involvement  in  projects  such  as  the 
construction  of  roads  and  bridges,  and 
the  permitting  of  wetland  filling  and 
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dredging  projects  subject  to  section  404 
of  the  Clean  Water  Act  (33  U.S.C.  1344); 
USPS  and  BLM  timber,  recreation, 
mining,  and  grazing  management 
activities;  Environmental  Protection 
Agency  authorized  discharges  under  the 
National  Pollutant  Discharge  System  of 
the  Clean  Water  Act;  and  U.S.  Housing 
and  Urban  Development  projects. 

The  Act  and  its  unplementing 
regulations  fovmd  at  50  CFR  17.31  set 
forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  threatened  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jiuisdiction  of 
the  United  States  to  take  (includes 
harass,  harm,  pursue,  himt,  shoot, 
woimd,  kill,  trap,  or  collect;  or  attempt 
any  of  these),  import  or  export,  ship  in 
interstate  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  is  also  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  our  agents  and  State  conservation 
agencies. 

We  may  issue  permits  under  section 
10(a)(1)  of  the  Act,  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  wildlife  under     • 
certain  circiunstances.  Regulations 
governing  permits  are  at  50  CFR  17.32. 
Such  permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  and/or  for 
incidental  take  in  connection  with 
otherwise  lawful  activities.  Permits  are 
also  available  for  zoological  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  pmpose  of 
the  Act.  You  may  address  yoxu  requests 
for  copies  of  the  regulations  concerning 
listed  plants  and  animals,  and  general 
inquiries  regarding  prohibitions  and 
permits,  to  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services, 
Endangered  Species  Permits,  911  N.E. 
11th  Avenue,  Portland,  Oregon,  97232- 
4181  (telephone  503/231-2063; 
facsimile  503/231-6243). 

It  is  our  policy,  published  in  the 
Federal  Register  on  July  1, 1994  (59  FR 
34272),  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  this  listing  on  proposed  and 
ongoing  activities  within  the  species' 
range.  We  believe  the  following  actions 
would  not  be  likely  to  result  in  a 
violation  of  section  9,  provided  the 
activities  are  carried  out  in  accordance 
with  any  existing  regulations  and  permit 
requirements: 


(1)  Actions  that  may  affect  bull  trout 
in  the  Jarbidge  River  population 
segment  and  are  authorized,  funded  or 
carried  out  by  a  Federal  agency  when 
the  action  is  conducted  in  accordance 
with  an  incidental  take  statement  issued 
by  us  pursuant  to  section  7  of  the  Act; 

(2)  Incidental  catch  and  immediate 
release  of  Jarbidge  River  population 
segment  bidl  trout  in  accordance  with 
applicable  State  fish  and  wildlife 
conservation  laws  and  regulations  in 
effect  on  April  8, 1999  (see  Special  Rule 
section); 

(3)  State,  local  and  other  activities 
approved  by  us  imder  section  4(d)  and 
section  10(a)(1)  of  the  Act. 

With  respect  to  the  Jarbidge  River  bull 
trout  population  segment,  the  following 
actions  likely  would  be  considered  a 
violation  of  section  9: 

(1)  Take  of  bull  trout  without  a 
permit,  which  includes  harassing, 
harming,  pursuing,  hunting,  shooting, 
wounding,  killing,  trapping,  capturing, 
or  collecting,  or  attempting  any  of  these 
actions,  except  in  accordance  with 
applicable  State  fish  and  wildlife 
conservation  laws  and  regulations 
within  the  Jarbidge  River  bull  trout 
population  segment; 

(2)  To  possess,  sell,  deliver,  carry, 
transport,  or  ship  illegally  taken  bull 
trout; 

(3)  Unauthorized  interstate  and 
foreign  commerce  (commerce  across 
State  or  international  boundaries)  and 
import/export  of  bull  trout  (as  discussed 
earlier  in  this  section); 

(4)  Introduction  of  non-native  fish 
species  that  compete  or  hybridize  with, 
or  prey  on  bull  trout; 

(5)  Destruction  or  alteration  of  bull 
trout  habitat  by  dredging, 
channelization,  diversion,  in-stream 
vehicle  operation  or  rock  removal,  or 
other  activities  that  result  in  the 
destruction  or  degradation  of  cover, 
channel  stability,  substrate  composition, 
temperatiu«,  and  migratory  corridors 
used  by  the  species  for  foraging,  cover, 
migration,  and  spawning; 

(6)  Discharges  or  diunping  of  toxic 
chemicals,  silt,  or  other  pollutants  into 
waters  supporting  bull  trout  that  result 
in  death  or  injury  of  the  species;  and 

(7)  Destruction  or  alteration  of 
riparian  habitat  and  adjoining  uplands 
of  waters  supporting  bull  trout  by 
recreational  activities,  timber  harvest, 
grazing,  mining,  hydropower 
development,  or  other  developmental 
activities  that  result  in  destruction  or 
degradation  of  cover,  channel  stability, 
substrate  composition,  temperatxue,  and 
migratory  corridors  used  by  the  species 
for  foraging,  cover,  migration,  and 
spawning. 


We  will  review  other  activities  not 
identified  above  on  a  case-by-case  basis 
to  determine  if  a  violation  of  section  9 
of  the  Act  may  be  likely  to  result  from 
such  activity.  We  do  not  consider  these 
lists  to  be  exhaustive  and  provide  them 
as  information  to  the  public. 

Questions  regarding  whether  specific 
activities  may  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  our  Nevada  Fish  and 
Wildlife  Office  (see  ADDRESSES  section) 
for  the  Jarbidge  River  population 
segment. 

Special  Rule 

Section  4(d)  of  the  Act  provides 
authority  for  us  to  promulgate  special 
rules  for  threatened  species  that  would 
relax  specific  prohibitions  against 
taking.  The  final  special  rule  included 
with  this  final  listing  allows  for  take  of 
bull  trout  within  the  Jarbidge  River  DPS 
associated  with  certain  activities  for  a 
period  of  24  months.  The  special  rule 
allows  take  for  educational  piuposes, 
scientific  purposes,  the  enhancement  of 
propagation  or  smvival  of  the  species, 
zoological  exhibition,  and  other 
conservation  purposes  consistent  with 
the  Act.  The  special  rule  also  allows 
take  that  is  incidental  to  recreational 
fishing  activities,  when  conducted  in 
accordance  with  State  regulations,  and 
provided  that  any  bull  trout  caught  are 
immediately  returned  to  the  stream. 
This  special  rule  shall  be  in  effect  until 
April  9,  2001 .  At  that  time,  all  take 
prohibitions  of  the  Act  will  be 
reinstated  for  the  Jarbidge  River 
population  segment  of  the  bull  trout. 

We  believe  mat  existing  angling 
regulations  and  other  bull  trout 
conservation  measiu^s  developed 
independently  by  the  States  (see 
following  paragraphs)  are  adequate  to 
provide  continued  short-term 
conservation  of  bidl  trout  in  the  Jarbidge 
River  DPS.  However,  we  believe  that  the 
development  by  the  States  of  Idaho  and 
Nevada  of  a  management  and 
conservation  plan  covering  the  entire 
range  of  bull  trout  in  the  Jarbidge  River 
DPS  with  the  objective  of  recovery  and 
eventual  delisting  of  this  DPS  would 
most  effectively  protect  bull  trout  from 
excessive  taking,  and  thereby  ensiue  the 
future  continuation  of  State  sport 
fisheries  programs  in  the  Jarbidge  River 
system.  Therefore,  it  is  ova  intent  to 
propose,  in  the  near  futine,  another 
special  rule  that  would  provide  the 
States  of  Idaho  and  Nevada  the 
opportunity  to  develop  a  management 
and  conservation  plan  for  the  Jarbidge 
River  population  segment  of  the  bull 
trout  diat,  if  approved,  could  extend  the 
exceptions  to  the  take  prohibitions 
provided  by  the  special  rule  included  in 
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this  final  listing.  Such  a  plan  would  be 
developed  with  public  input  (e.g., 
Jarbidge  Bull  Trout  Task  Force),  peer- 
reviewed  by  the  scientific  conununity, 
and  presented  to  the  appropriate  State 
Fish  and  Game/Wildlife  Commissions. 
We  would  provide  public  notice  in  the 
Federal  Register  upon  our  approval  of 
the  plan. 

We  find  that  State  angling  regulations 
have  become  more  restrictive  in  an 
attempt  to  protect  bull  trout  in  the 
Jarbidge  River  DPS  in  Idaho  and 
Nevada.  Bull  trout  harvest  prohibitions 
and  reduced  daily/possession  limits  on 
other  trout  within  the  basin  are 
currently  in  place  throughout  the 
Jarbidge  River  system,  and  the  fishing 
season  has  been  shortened  in  Idaho.  The 
States,  to  var)ring  extent,  have  also 
initiated  public/angler  awareness  and 
education  efforts  relative  to  bull  trout 
status,  biology,  and  identification.  IDFG 
has  not  stocked  rainbow  trout  in  the 
Jarbidge  River  system  since  1989. 
NDOW  will  not  stock  rainbow  trout  in 
the  Jarbidge  River  system  in  1999  (Gene 
Weller,  NDOW,  pers.  comm.  1999). 

IDFG  has  prepared  a  State-wide  Bull 
Trout  Conservation  Program  Plan 
(Hutchinson  et  al.  1998).  In  the  plan, 
IDFG  commits  to  1)  ensuring  that 
management,  research,  hatchery,  and 
scientific  permitting  programs  are 
consistent  with  the  Endangered  Species 
Act,  and  2)  implementing  bull  trout 
recovenr  actions  in  Idaho. 

NDOW  has  a  Bull  Trout  Species 
Management  Plan  that  recommends 
management  alternatives  to  ensiue  that 
human  activities  will  not  jeopardize  the 
future  of  bull  trout  in  Nevada  Uohnson 
1990).  The  recommended  program 
identifies  actions  including  bull  trout 
population  and  habitat  inventories,  life 
history  research,  and  potential 
population  reestablishment;  State 
involvement  in  watershed  land  use 
planning;  angler  harvest  impact 
assessment;  official  State  sensitive 
species  designation  for  regulatory 
protection;  and  non-native  fish  stocking 
evaluation/prohibition  and  potential 
non-native  fish  eradications.  NDOW 
scheduled  these  activities  for 
implementation  from  1991  to  2000,  but 
many  have  yet  to  be  initiated  or  fully 
implemented. 

In  the  special  rule  for  fishes  we  are 
making  a  minor  editorial  correction  in 
the  paragraph  designations. 

Paperwork  Reduction  Act  for  the 
Listing 

This  listing  rule  does  not  contain  any 
new  collections  of  information  other 
than  those  already  approved  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 


Management  and  Budget  clearance 
number  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information,  unless  it  displays  a 
currently  valid  control  number.  For 
additional  information  concerning 
permit  and  associated  requirements  for 
threatened  species,  see  50  CFR  17.32. 

Required  Determinations  for  the 
Special  Rule 

Regulatory  Planning  and  Review, 
Regulatory  Flexibility  Act,  and  Small 
Business  Regulatory  Enforcement 
Fairness  Act 

The  special  rule  was  not  subject  to 
Office  of  Management  and  Budget 
(0MB)  review  imder  Executive  Order 
12866. 

a.  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  the  government 
Therefore,  a  cost-benefit  and  full 
economic  analysis  is  not  required. 
Section  4(d)  of  the  Act  provides 
authority  for  us  to  promidgate  special 
rules  for  threatened  species  that  would 
relax  the  prohibition  against  taking.  We 
find  that  State  angling  regulations  have 
become  more  restrictive  in  an  attempt  to 
protect  bull  trout  in  the  Jarbidge  River 
in  Idaho  and  Nevada.  Bull  trout  harvest 
prohibitions  and  reduced  daily/ 
possession  limits  on  other  trout  within 
the  basin  are  currently  in  place 
throughout  the  Jarbidge  River  system, 
and  the  fishing  season  has  been 
shortened  in  Idaho.  The  States,  to 
varying  extent,  have  also  initiated 
public/angler  awareness  and  education 
efforts  relative  to  bull  trout  status, 
biology,  and  identification.  We  believe 
that  existing  angling  regulations  and 
other  bull  trout  conservation  measiuBS 
developed  independently  by  the  States 
are  adequate  to  provide  continued  short- 
term  conservation  of  bull  trout  in  the 
Jarbidge  River.  As  a  result,  this  special 
rule  will  allow  recreational  angling  to 
take  place  in  the  Jarbidge  River  during 
the  next  24  months  under  existing  State 
regulations.  The  economic  efi^ects 
discussion  addresses  only  the  economic 
benefits  that  will  accrue  to  the  anglers 
who  can  continue  to  fish  in  the  Jarbidge 
River. 

This  special  rule  will  remove  the 
threat  of  a  take  prohibition  imder 
section  9  of  the  Act  and  allow  continued 
angling  opportimities  in  Idaho  and 
Nevada  under  existing  State  regulations. 
Data  on  the  niunber  of  days  of  fishing 
under  new  State  regulations  are 
available  for  the  East  and  West  forks  of 
the  Jarbidge  River  in  Nevada.  We  used 


these  data  to  calculate  angling  days  per 
river  mile  which  was  applied  to  the 
river  segment  in  Idaho.  Because  of  the 
lack  of  definitive  data,  we  decided  to  do 
a  worst  case  analysis.  We  analyzed  the 
economic  loss  in  angling  satisfaction, 
measured  as  consumer  surplus,  if  all 
fishing  were  prohibited  in  the  Jarbidge 
River.  Since  there  are  substitute  sites 
nearby  where  fishing  is  available,  this 
measure  of  consumer  surplus  is  a 
conservative  estimate  and  would  be  a 
maximum  estimate.  The  range  of 
angling  days  in  Nevada  is  from  2,000  to 
5,000  (figiues  combine  angler  days  in 
the  East  and  West  Fork  of  the  Jarbidge 
River)  annually.  We  estimate  for  Idaho 
a  range  of  3,600  to  9,000  angling  days 
per  year.  A  consiuner  surplus  of  $19.35 
(1999  $)  per  day  for  trout  fishing  in 
Idaho  and  Nevada  results  in  a  range  of 
benefits  of  $109,000  to  $271,000  per 
year.  The  consiuner  surplus  is  a 
measurement  of  the  satisfaction  that  an 
angler  gets  from  pursuing  the  sport  of 
fishing.  Since  this  special  rule  will  only 
be  in  place  for  24  months,  there  is  httle 
need  for  discounting.  Consequently,  this 
special  rule  will  have  a  small  economic 
benefit  on  the  United  States  economy, 
and  even  in  the  worst  case,  will  not 
have  an  annual  effect  of  $100  million  or 
more  for  a  significant  rule  making 
action. 

b.  This  special  rule  vdll  not  create 
inconsistencies  with  other  agencies' 
actions.  The  special  rule  allows  for 
continued  angling  opportunities  in 
accordance  with  existing  State 
regulations. 

c.  This  special  rule  will  not  materiaUy 
affect  entitlements,  grants,  user  fees, 
loan  programs,  or  the  rights  and 
obligations  of  their  recipients.  This 
special  rule  does  not  affect  entitlement 
programs. 

d.  This  special  rule  will  not  raise 
novel  legal  or  policy  issues.  There  is  no 
indication  that  allowing  for  continued 
angling  opportimities  in  accordance 
with  existing  State  regulations  would 
raise  legal,  policy,  or  any  other  issues. 

The  Department  of  the  Interior 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  A  Regulatory 
Flexibility  Analysis  is  not  required. 
Accordingly,  a  Small  Entity  Compliance 
Guide  is  not  required.  No  individual 
small  industry  within  the  United  States 
will  be  significantly  affected  by 
allowing  for  continued  angling 
opportunities  in  accordance  with 
existing  State  regulations  in  the  Jarbidge 
River  for  24  months. 

The  special  rule  is  not  a  major  rule 
under  5  U.S.C.  801  et  seq.,  the  Small 
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Business  Regulatory  Enforcement 
Fairness  Act.  This  special  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
Trout  fishing  in  the  Jarbidge  River  basin 
generates,  on  average,  expenditures  by 
local  anglers  ranging  from  $168 
thousand  to  $519  thousand  per  year. 
Consequently,  the  maximum  benefit  of 
this  rule  for  local  sales  of  equipment 
and  supplies  is  no  more  than  $519 
thousand  per  year  and  most  likely 
smaller  because  all  fishing  would  not 
cease  in  the  area  even  if  the  Jarbidge 
River  were  closed  to  fishing.  The 
availabihty  of  niunerous  substitute  sites 
would  keep  anglers  spending  at  a  level 
probably  close  to  past  levels. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consiuners, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  This  special  rule 
allows  the  continuation  of  fishing  in  the 
Jarbidge  River  and,  therefore,  allows  for 
the  usual  sale  of  equipment  and 
supplies  by  local  businesses.  This 
special  rule  will  not  affect  the  supply  or 
demand  for  angling  opportimities  in 
southern  Idaho  or  northern  Nevada  and 
therefore  should  not  affect  prices  for 
fishing  eqiiipment  and  supplies,  or  the 
retailers  that  sell  equipment. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment  productivity,  innovation,  or 
the  ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises.  The  recreational 
spending  of  a  small  nimiber  of  affected 
anglers,  ranging  from  just  over  600  to 
slightly  over  1,500  anglers,  will  have 
only  a  small  beneficial  economic  effect 
on  the  sportfish  industry. 


Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501,  et 

seq.): 

a.  This  special  rule  will  not 
"significantly  or  xmiquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required. 

D.  This  special  rule  will  not  produce 
a  Federal  mandate  of  $100  million  or 
greater  in  any  year;  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

Takings  Implication 

We  have  determined  that  this  special 
rule  has  no  potential  takings  of  private 
property  implications  as  defined  by 
Executive  Order  12630.  The  special  rule 
would  not  restrict,  limit,  or  affect 
property  rights  protected  by  the 
Constitution. 

Federalism 

This  special  rule  will  not  have 
substantial  direct  effects  on  the  States, 
in  their  relationship  between  the 
Federal  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Therefore,  in  accordance 
with  Executive  Order  12612,  we  have 
determined  that  this  special  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  a  Federahsm 
Assessment. 

Civil  Justice  Reform 

The  Department  of  the  Interior  has 
determined  that  this  special  rule  meets 
the  applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  and 
Enviroimiental  Impact  Statement,  as 


defined  imder  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25, 1983  (48  FR 
49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Nevada  Fish  and  Wildlife  Office  (see 
ADDRESSES  section). 

Author.  The  primary  author  of  this 
proposed  rule  is  Selena  Werdon, 
Nevada  Fish  and  WildUfe  Office,  Reno, 
Nevada. 

List  of  Sabjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  as  follows: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Audiority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  imder 
FISHES,  to  the  List  of  Endangered  and 
Threatened  Wildlife: 


J  17.11 
wildlife. 


(h) 


Endangered  and  threatened 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status      When  listed 


Critical  habi- 
tat 


Special 
rules 


Fishes 


Trout,  bull 


Salvelinus 
confluentus. 


U.S.A.  (Pacific  NW), 
Canada  (NW  Ter- 
ritories). 


Jarbidge  R.  Basin 
(U.S.A.— ID,  NV). 


659 


NA 


17.44(x) 


3.  Amend  §  17.44  by  redesignating 
paragraph  (v)  bull  trout  as  paragraph 
(w). 

4.  Amend  §  17.44  by  adding 
paragraph  (x)  to  read  as  follows: 


§17.44    Special  rules— fishes. 

*        *        *        *        * 

(x)  Bull  trout  [Salvelinus  confluentus), 
Jarbidge  River  population  segment. 


(1)  Prohibitions.  Except  as  noted  in 
paragraph  (x)(2)  of  this  section,  all 
prohibitions  of  50  CFR  17.31  and 
exemptions  of  50  CFR  17.32  apply  to  the 
bull  trout  in  the  Jarbidge  River 
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population  segment  within  the  United 
States. 

(2)  Exceptions.  No  person  may  take 
this  species,  except  in  the  following 
instances  in  accordance  with  applicable 
State  fish  and  wildlife  conservation 
laws  and  regulations  relevant  to 
protection  of  bidl  trout  in  effect  on  April 
8, 1999. 

(i)  For  educational  purposes, 
scientific  purposes,  the  enhancement  of 
propagation  or  survival  of  the  species, 
zoological  exhibition,  and  other 
conservation  purposes  consistent  writh 
the  Act; 

(ii)  Incidental  to  State-permitted 
recreational  fishing  activities,  provided 
that  any  bull  trout  caught  are 
immediately  returned  to  the  stream. 

(iii)  The  exceptions  in  paragraphs 
(x)(2)  (i)  and  (ii)  of  this  section  will  be 
in  effect  until  April  9,  2001.  At  that 
time,  all  take  prohibitions  of  the  Act 
will  be  reinstated  for  the  Jarbidge  River 
population  segment  unless  exceptions 
to  take  prohibitions  are  otherwise 
provided  through  a  subsequent  special 
rule. 

(3)  Any  violation  of  applicable  State 
fish  and  wildlife  conservation  laws  or 
regulations  with  respect  to  the  taking  of 
this  species  is  also  a  violation  of  the 
Endangered  Species  Act. 

(4)  No  person  may  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export,  any  means  whatsoever,  any  such 
species  taken  in  violation  of  this  section 
or  in  violation  of  applicable  State  fish 
and  conservation  laws  and  regulations. 

(5)  It  is  imlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed,  any 
offense  defined  in  paragraphs  (x)(2) 
through  (4)  of  this  section. 

Dated:  April  5. 1999. 
Donald  J.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  99-8850  Filed  4-7-99;  8:45  am] 

BILUN6  CODE  4310-65-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  9804291 1 0-81 1 0-01 ;  1.0. 
032499B] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Saimon  Rslieries;  inseason 
Adjustments  From  Cape  Faicon,  OR,  to 
Point  Pitas,  CA 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA),  * 

Commerce. 

ACTION:  Inseason  adjustments;  request 

for  comments. 

summary:  NMFS  announces  that  a 
commercial  salmon  test  fishery  for  all 
salmon  except  coho  in  the  areas  from 
Point  Pillar  (37''29'48"  N.  lat.)  to  Point 
Pigeon  (37°10'54"  N.  lat.)  and  from 
Point  Piedras  Blancas  (35°40'00"  N.  lat.) 
to  Point  Pitas  (34n9'02"  N.  lat.),  CA. 
that  was  tentatively  scheduled  to  open 
April  2,  1999,  will  open  April  14.  1999, 
run  3  days  open  and  4  days  closed,  and 
continue  through  the  earlier  of  April  28, 
1999,  or  the  attainment  of  chinook 
quotas  of  3,000  and  5,000  respectively. 
NMFS  also  annoimces  that  the 
commercial  and  recreational  fisheries 
for  all  salmon  except  coho,  in  the  areas 
from  Cape  Falcon  to  Humbug  Mountain. 
OR.  will  open  April  1, 1999,  and 
continue  through  dates  to  be  determined 
in  the  1999  management  meeisures  for 
1999  ocean  salmon  fisheries  in  the 
exclusive  economic  zone  (EEZ).  This 
action  is  necessary  to  conform  to  the 
1998  announcement  of  management 
measures  for  1999  salmon  seasons 
opening  earlier  than  May  1, 1999,  and 
is  intended  to  ensure  conservation  of 
chinook  salmon. 

DATES:  Effective  April  1,  1999,  imtil  the 
effective  date  of  the  1999  management 
measures,  which  will  be  published  in 
the  Federal  Register  for  the  west  coast 
salmon  fisheries.  Comments  will  be 
accepted  through  April  22, 1999. 
ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle,  Jr.,  Regional 
Administrator.  Northwest  Region, 
NMFS,  NOAA,  7600  Sand  Point  Way 
NE.,  Bldg.  1,  Seattle.  WA  98115-0070; 
or  William  Hogarth,  Regional 
Administrator,  Southwest  Region, 
NMFS,  NOAA.  501  W.  Ocean  Blvd.. 
Suite  4200,  Long  Beach.  CA  90802- 
4132.  Information  relevant  to  this 
document  is  available  for  public  review 
during  business  hours  at  the  Office  of 
the  Regional  Administrator.  Northwest 
Region.  NMFS. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Robinson.  206-526-6140.  or 
Svein  Fougner.  562-98Q-4030. 
SUPPLEMENTARY  INFORMATION:  The  1999 
April  test  fishery  off  southern  California 
is  a  continuation  of  the  test  fishery 
initiated  in  April  1997,  and  is  intended 
to  evaluate  the  contribution  of 
Sacramento  River  winter  chinook  and 
Central  Valley  spring  chinook  to  the 
commercial  catch  off  Morro  Bay  and 
Santa  Barbara  diuing  the  month  of 
April.  Sacramento  River  winter  chinook 
are  listed  under  the  Federal  and 
California  State  endangered  species  acts 


and  Central  Valley  spring  chinook  are 
listed  imder  the  state  act  and  proposed 
imder  the  Federal  act. 

In  the  1998  management  measiues  for 
1999  ocean  salmon  fisheries  in  the  t^F/, 
opening  earlier  than  May  1 ,  1999  (63  FR 
24973.  May  6. 1998).  NMFS  announced 
that  an  experimental  fishery  would 
open  between  Point  Sur  and  the  U.S.- 
Mexican border  for  all  salmon  except 
coho.  frtjm  April  2. 1999.  through  the 
earlier  of  April  29, 1999.  or  achievement 
of  a  chinook  quota.  Details  regarding  the 
season,  the  areas,  the  chinook  quota, 
and  participating  vessels  would  be 
determined  through  an  inseason 
recommendation  of  the  Pacific  Fishery 
Management  Council  (Council)  at  the 
November  1998  meeting. 

At  the  November  meeting,  the  Coimcil 
decided  to  delay  the  final 
recommendation  until  its  March 
meeting  when  there  would  be  more 
information  available  about  the  status  of 
the  stocks  in  1999.  At  the  March  1999 
meeting,  the  Coimcil  made  its  inseason 
reconunendation  to  open  the  April  test 
fishery  in  two  locations:  the  area  from 
Point  Pillar  to  Point  Pigeon  and  from 
Point  Piedras  Blancas  to  Point  Pitas.  CA. 
The  Council  also  recommended  adding 
an  additional  test  area  between  Point 
Pillar  and  Point  Pigeon  to  provide 
comparative  data  frtim  the  same  year  in 
a  different  area.  In  evaluating  the  effect 
of  the  test  fishery  to  determine  whether 
the  overall  impact  of  the  proposed 
options  for  1999  ocean  fisheries  on 
Sacramento  River  winter  chinook  will 
achieve  NMFS  consultation  standards 
under  the  Endangered  Species  Act.  the 
Council  considered  the  results  of  the 
1997  April  test  fishery  from  Point  Lopez 
to  Point  Mugu  and  substantially 
increased  its  estimates  of  the  incidental 
take  of  winter  chinook  associated  with 
the  fishery  relative  to  the  estimate  used 
in  evaluating  the  1997  April  test  fishery. 

The  test  fishery  will  be  conducted 
from  Point  Pillar  to  Point  Pigeon,  for  all 
salmon  except  coho.  vdth  a  3.000 
chinook  quota;  from  Point  Piedras 
Blancas  to  Point  Conception  (34°27'00" 
N.  lat.).  for  all  salmon  except  coho,  with 
a  2.500  chinook  quota;  and  Point 
Conception  to  Point  Pitas,  for  all  salmon 
except  coho,  with  a  2.500  chinook 
quota.  The  subareas  and  subquotas 
between  Point  Piedras  Blancas  and 
Point  Pitas  are  intended  to  ensure  that 
samples  are  collected  uniformly  over 
the  entire  area.  The  season  will  open 
0001  hours  local  time,  April  14, 1999. 
and  operate  on  a  schedule  of  3  days 
open  and  4  days  closed,  through  the 
earlier  of  2359  hours  local  time  April 
28, 1999,  or  attainment  of  chinook 
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quotas.  All  fish  must  be  landed  within 
24  hours  of  closure  and  there  is  a  daily 
possession  and  landing  limit  of  30  fish/ 
day.  The  fishery  will  be  open  April  14- 
16,  will  be  closed  April  17-20,  will  be 
reopened  April  21-23,  will  be  closed 
April  24-27,  and  will  be  reopened  April 
28.  The  minimum  size  limit  is  26  inches 
(66.0  cm)  total  length;  all  fish  must  be 
landed  in  the  same  area  in  which  they 
were  caught;  all  fish  must  be  landed 
daily  to  ensure  good  tissue  quality 
needed  for  genetic  sampling;  and  all  fish 
must  be  offloaded  within  12  hours  of 
reaching  port  and  documented  with  a 
California  Department  of  Fish  and  Game 
(CDFG)  landing  receipt  (no 
transportation  tickets).  The 
soutliemmost  boundary  of  the  fishery  is 
a  line  between  Point  Pitas  and  the 
eastern  end  of  Anacapa  Island 
(34°00'56"  N.  lat.);  all  other  boundaries 
nm  due  west  of  the  referenced  points  to 
the  outer  limit  of  the  EEZ.  Landing 
limits  and  days  open  may  be  adjusted 
inseason  to  meet  the  requirements  of 
data  collection.  If  landing  limits  or  open 
days  are  changed  or  the  quota  is 
attained  in  any  area  before  April  28, 
1999.  the  closure  of  the  area  and  any 
other  inseason  action  will  be  announced 
on  the  NMFS  hot  line  and  in  a  notice 
to  mariners. 

La  the  1998  aimual  management 
measures  for  ocean  salmon  fisheries  (63 
FR  24973,  May  6,  1998),  inseason 
management  guidance  was  provided  to 
NMFS  such  that  the  Council  would 
consider  at  the  March  1999  meeting  a 
recommendation  to  open  commercial 
and  recreational  seasons  for  all  scdmon 
except  coho  in  areas  off  Oregon.  Due  to 
the  timing  of  the  March  and  April 
Council  meetings,  where  the  major  1999 
salmon  seasons  are  developed,  such 
action  would  be  necessary  to  implement 
the  opening  of  these  seasons  prior  to 
May  1, 1999.  In  the  1998  management 
measures  for  1999  ocean  salmon 
fisheries,  NMFS  annoimced  that  the 
recreational  fishery  would  not  open 
until  May  1, 1999,  between  Cape  Falcon 
and  Humbug  Moimtain,  OR,  for  all 
salmon  except  coho,  imless  opened 
following  an  inseason  recommendation 
of  the  Coimcil  at  the  March  1999 
meeting.  In  addition,  the  Council  could 
also  consider  inseason  modifications  to 
open  or  modify  commercial  fisheries  off 
Oregon,  for  all  salmon  except  coho, 
prior  to  May  1,1999. 

At  the  March  1999  meeting,  the 
Coimcil  made  its  inseason 
recommendations  to  open  the 
recreational  and  commercial  fisheries, 
for  all  salmon  except  coho,  fi'om  Cape 
Falcon  to  Hiunbug  Moimtain,  OR,  on 
April  1, 1999.  The  closing  dates  for  both 
fisheries  will  be  determined  at  the  April 


1999  meeting  when  the  entire  1999 
management  measures  for  the  1999 
ocean  salmon  fisheries  are  finalized. 

The  recreational  fishery  for  all  salmon 
except  coho,  fit)m  Cape  Falcon  to 
Humbug  Moimtain,  OR,  opens  on  April 
1, 1999.  The  daily  possession  limit  is 
two  fish  per  day,  with  no  more  than  six 
fish  retained  in  7  consecutive  days.  The 
minimum  size  limit  is  20  inches  (50.8 
cm).  Allowed  gear  is  artificial  lures  and 
plugs  of  any  size,  or  bait  no  less  than  6 
inches  (15.2  cm)  long  (excluding  hooks 
and  swivels).  All  gear  must  have  no 
more  than  two  single  point,  single  shank 
barbless  hooks.  Divers  are  prohibited 
and  flashers  may  only  be  used  with 
downriggers.  Oregon  State  regulations 
describe  a  closure  at  the  mouth  of 
Tillamook  Bay. 

The  commercial  fishery  for  all  salmon 
except  coho,  fi'om  Cape  Falcon  to 
Humbug  Mountain,  OR,  opens  on  April 
1, 1999.  No  more  than  four  spreads  are 
allowed  per  line.  The  minimum  size 
limit  is  26  inches  (66.0  cm)  (19.5  in 
(49.5  cm)  head-off).  Chinook  not  less 
than  26  inches  (66.0  cm)  (19.5  inches 
(49.5  cm)  head-off)  taken  in  open 
seasons  south  of  Cape  Falcon  may  be 
landed  north  of  Cape  Falcon  only  when 
the  season  is  closed  north  of  Cape 
Falcon.  Oregon  state  regulations 
describe  a  closure  at  the  mouth  of 
Tillamook  Bay. 

The  Regional  Administrator  consulted 
with  representatives  of  the  Council, 
Washington  Department  of  Fish  and 
Wildlife,  Oregon  Department  of  Fish 
and  Wildlife,  and  the  CDFG  regarding 
these  adjustments.  The  State  of 
California  will  manage  test  commercial 
fisheries  in  state  waters  adjacent  to 
these  areas  of  the  exclusive  economic 
zone  in  accordance  with  this  Federal 
action.  As  provided  by  the  inseason 
notice  procedures  at  50  CFR  660.411, 
actual  notice  to  fishermen  of  these 
actions  will  be  given  prior  to  0001  hours 
local  time,  April  1, 1999,  by  telephone 
hotline  number  206-526-6667  or  800- 
662-9825  and  by  U.S.  Coast  Guard 
Notice  to  Mariners  broadcasts  on 
Channel  16  VHF-FM  and  2182  kHz. 
Because  of  the  need  for  immediate 
action,  NMFS  has  determined  that  good 
cause  exists  for  this  document  to  be 
issued  without  affording  a  prior 
opportunity  for  public  comment.  This 
document  does  not  apply  to  other 
fisheries  that  may  be  operating  in  other 
areas. 

Classification 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  April  2, 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-8766  Filed  4-7-99;  8:45  am] 
BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

Natkmal  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclwt  No.  990304063-9063-01;  I.D. 
040599A] 

Rsheries  of  the  Exciushre  Economic 
Zone  Off  Aiasica;  Atlca  Maclterel  in  the 
Central  Aieutlan  District  of  the  Bering 
Sea  and  Aleutian  Islands 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 


summary:  NMFS  is  prohibiting  directed 
fishing  for  Atka  mackerel  in  the  Central 
Aleutian  District  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  first  seasonal 
allowance  of  Atka  mackerel  total 
allowable  catch  (TAC)  specified  for  the 
Central  Aleutian  District.  NMFS  is  also 
opening  fishing  with  trawl  gear  in 
Steller  sea  lion  critical  habitat  in  the 
Central  Aleutian  District  for  species  for 
which  directed  fisheries  are  open. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  April  5, 1999,  until  1200 
hrs,  A.l.t,  September  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPL£MENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  Final  1999  Harvest  Specifications 
(64  FR  12103,  March  11, 1999) 
established  the  first  seasonal  allowance, 
the  period  January  1, 1999  through 
April  15, 1999,  of  Atka  mackerel  TAC 
specified  for  the  Central  Aleutian 
District  as  10,360  metric  tons  (mt). 

hi  accordance  with  §  679.20(d)(l)(i). 
the  Administrator,  Alaska  Region, 
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NMFS  (Regional  Administrator),  has 
determined  that  the  first  seasonal 
allowance  of  Atka  mackerel  TAG 
specified  for  the  Central  Aleutian 
District  has  been  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  10,000  mt, 
and  is  setting  aside  the  remaining  360 
mt  as  bycatch  to  support  other 
anticipated  groimdfish  fisheries,  hi 
accordance  with  §  679.20(d)(l)(iii),  the 
Regional  Administrator  finds  that  this 
directed  fishing  allowance  soon  will  be 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  Atka 
mackerel  in  the  Central  Aleutian  District 
oftheBSAI. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

On  March  31, 1999,  NMFS  prohibited 
trawling  within  Steller  sea  Uon  critical 


habitat  in  the  Central  Aleutian  District 
because  the  1999  critical  habitat 
percentage  of  the  first  seasonal 
allowance  of  Atka  mackerel  allocated  to 
the  Central  Aleutian  District  had  been 
reached  (64  FR  16362,  April  5, 1999). 
Regvdations  at  679.22(a)(8)(iu)(C) 
authorize  opening  Steller  sea  Uon 
critical  habitat  in  the  Central  Aleutian 
District  to  fishing  with  trawl  gear  after 
NMFS  closes  Atka  mackerel  to  directed 
fishing  within  that  district.  NMFS, 
therefore,  is  opening  critical  habitat  in 
the  Central  Aleutian  District  to  fishing 
with  trawl  gear  for  species  open  to 
directed  fishing. 

Classification 

This  action  responds  to  the  best 
available  information  recently  attained 
firom  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1999  first  seasonal 


allowance  of  Atka  mackerel  specified 
for  the  Central  Aleutian  District  of  the 
BSAI.  A  delay  in  the  effective  date  is 
impracticable  and  contrary  to  the  public 
interest.  Further  delay  would  only  result 
in  overhar\'est.  NMFS  finds  for  good 
cause  that  the  implementation  of  this 
action  should  not  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  imder  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  April  5. 1999. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-8759  Filed  4-5-99;  2:10  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 
8  CFR  Part  2 

28  CFR  Part  65 

[INS  No.  1924-98;  AG  Order  No.  2215-99] 

RIN1115-AF20 

Powers  of  ttie  Attorney  General  to 
Authorize  State  or  Local  Law 
Enforcement  Officers  To  Enforce 
Immigration  l^w  During  a  Mass  Influx 
of  Aliens 

agency:  Immigratibn  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

summary:  This  rule  proposes  to 
implement  section  103(a)(8)  of  the 
Immigration  and  Nationality  Act  (the 
Act),  which  permits  the  Attorney 
General  to  authorize  any  State  or  local 
law  enforcement  officer,  with  the 
consent  of  the  head  of  the  department, 
agency,  or  establishment  under  whose 
jurisdiction  the  individual  is  serving,  to 
perform  certain  functions  related  to  the 
enforcement  of  the  immigration  laws 
during  a  period  of  mass  influx  of  aliens. 
This  rule  provides  for  a  cooperative 
process  by  which  State  or  local 
governments  can  agree  to  place 
authorized  State  or  local  law 
enforcement  officer(s)  under  the 
direction  of  the  Immigration  and 
Naturalization  Service  (INS)  in 
enforcing  immigration  laws,  whenever 
the  Attorney  General  determines  that 
such  assistance  is  necessary  during  a 
mass  influx  of  aliens. 

This  rule  also  allows  the 
Commissioner  of  the  INS  to  enter  into 
advance  written  "contingency" 
agreements  with  State  and  local  law 
enforcement  officials.  The  written 
agreements  will  explain  the  terms  and 
conditions  (including  the 
reimbiu'sement  of  expenses)  under 
which  State  or  local  law  enforcement 
officers  an  enforce  immigration  laws 
during  a  mass  influx  of  aliens.  The  rule 
also  ensures  that  appropriate 
notifications  are  made  to  Congress  and 


the  Administration.  This  rule  is 
necessary  to  ensure  that  the  ENS  can 
respond  in  an  expeditious  manner 
during  a  mass  influx  of  aliens. 

Finally,  the  rule  ensures  that  the 
performance  of  duties  under  the  special 
authorization  is  consistent  writh  civil 
rights  protections. 
DATES:  Written  comments  must  be 
submitted  on  or  before  June  7, 1999. 
ADDRESSES:  Please  submit  vmtten 
comments,  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Natiu-alization 
Service.  425  I  Street,  NW,  Room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
number  1924-98  on  your 
correspondence.  Comments  are 
available  for  public  inspection  at  the 
above  address  by  calling  (202)  514-3048 
to  arrange  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  M.  Waldroup,  Special  Assistant, 
Field  Operations,  Immigration  and 
Naturalization  Service,  425  I  Street,  NW, 
Room  7228,  Washington,  DC  20536, 
telephone  (202)  305-7873. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  372  of  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  (IIRIRA)  (Pub.  L.  104-208, 
110  Stat.  3009),  added  section  103(a)(8) 
of  the  Act  (8  U.S.C.  1103(a)(8))  to  permit 
the  Attorney  General  to  authorize  any 
State  or  local  law  enforcement  officer, 
with  the  consent  of  the  head  of  the 
department,  agency,  or  establishment 
under  whose  jurisdiction  the  individual 
is  serving,  to  perform  or  exercise  any  of 
the  powers,  privileges,  or  duties 
conferred  or  imposed  by  the  Act  or 
implementing  regulations  upon  officers 
or  employees  of  the  INS  during  a  period 
of  a  mass  influx  of  aliens.  Under  section 
103(a)(8)  of  the  Act,  such  Attorney 
General  authorization  to  State  or  local 
law  enforcement  officers  can  occur  only 
in  the  event  that  the  Attorney  General 
determines  that  "an  actual  or  imminent 
mass  influx  of  aliens  arriving  off  the 
coast  of  the  United  States,  or  near  a  land 
border,  presents  urgent  circumstances 
requiring  an  immediate  Federal 
response."  Any  authority  to  enforce 
inunigration  laws  that  is  given  to  State 
or  local  law  enforcement  officers  under 
section  103(a)(8)  of  the  Act  can  be 
exercised  only  during  such  a  mass 
influx  of  aliens,  as  determined  by  the 


Attorney  General.  The  implementation 
of  this  proposed  rule  will  facilitate  an 
expeditious  and  coordinated  response 
during  a  mass  influx  of  aliens,  by 
enabling  the  Attorney  General  to  draw 
upon  the  voluntary  assistance  of  State 
and  local  resources. 

Explanation  of  Changes 

This  rule  implements  the  intent  of 
section  103(a)(8)  of  the  Act  by  providing 
a  mechanism  by  which  a  trained  cadre 
of  State  and/or  local  law  enforcement 
officers  will  be  available  to  enhance  the 
Federal  Government's  ability  to  field  an 
immediate  and  effective  response  to  a 
mass  influx  of  aliens. 

State/local  law  enforcement  officers 
cannot  perform  any  functions  of  an  INS 
officer  or  employee  piu'suant  to  8  U.S.C. 
1103(a)(8)  and  under  the  provisions  of 
this  rule  imtil  they  successfully 
complete  training  prescribed  by  the  INS 
in  basic  immigration  law,  enforcement 
fundamentals,  civil  rights  law,  and 
sensitivity  and  cultural  awareness 
issues.  INS  will  provide  all  necessary 
training  materials  and  will  conduct 
training  sessions  to  designated  officers 
at  sites  within  their  jurisdictional  or 
commuting  areas  when  possible.  The 
employing  State/local  law  enforcement 
agency,  department,  or  establishment 
will  be  required  to  fund  its  officers' 
transportation,  lodging,  and  subsistence 
.  costs  as  may  be  required. 

This  rule  is  an  amendment  to  the 
existing  regulations  of  the  Department 
of  Justice  relating  to  the  Immigration 
Emergency  Fimd.  By  tying 
reimbursement  for  actual  expenses 
incurred  to  the  Immigration  Emergency 
Fund,  this  rule  also  seeks  to  assure  State 
and  local  law  enforcement  agencies  that 
they  will  not  bear  undue  increased 
operational  expenditxu-es.  However,  this 
rule  provides  no  guarantee  of 
reimbursement  for  actual  expenses 
incurred  in  excess  of  the  balance  of 
imcommitted  funds  in  the  Immigration 
Emergency  Fimd.  Without  additional 
appropriations  to  the  Immigration 
Emergency  Fimd,  any  reimbursement 
would  be  contingent  on  supplemental 
appropriations  and/or  other  funding 
that  may  be  available.  Execution  of 
advance  "contingency"  agreements  will 
expedite  subsequent  action  by  the 
Attorney  General  to  give  authority  to 
State  anid/or  local  law  enforcement 
officers  to  enforce  immigration  laws  and 
will  focilitate  reimbursement  of  actual 
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expenditures  in  support  of  a  Federal 
response  to  a  mass  influx  of  aliens, 
pursuant  to  existing  financial 
requirements  such  as  Congressional 
notification  and  recordkeeping. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regiilation  and,  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  of  the  following  factors: 
(1)  INS  anticipates  that  participation  in 
written  agreements  executed  with  State 
and/or  local  law  enforcement  agencies 
under  section  103(a)(8)  of  the  Act  and 
this  rule  will  be  limited  to  those  State 
or  local  law  enforcement  agencies 
whose  jurisdiction  is  along  the  southern 
land  border  or  the  coastline  of  South 
Florida  and  who  agree  to  provide 
assistance  in  a  Federal  response  to  a 
mass  influx  of  aliens  into  the  United 
States;  (2)  participation  by  State  and/or 
local  law  enforcement  agencies  is 
voluntary  and  no  State  or  local  law 
enforcement  agency  outside  the  area  of 
a  mass  influx  of  aliens  would  be 
affected  by  implementation  of  this  rule; 

(3)  this  rule  believes  undue  financial 
burdens  on  participating  law 
enforcement  agencies  by  providing  for 
reimbursement  of  actual  expenses 
incurred  in  direct  support  of  a  Federal 
response  to  a  mass  influx  of  aliens;  and, 

(4)  it  is  anticipated  that  delegation  of 
authority  to  State/local  law  enforcement 
officers  to  enforce  immigration  law 
imder  the  provisions  of  this  rule  will  be 
infrequent  and  will  occur  only  diiring 
times  of  an  actual  or  inuninent  mass 
influx  of  aliens  into  the  United  States. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditiu«  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  imder  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  in  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  5  U.S.C.  804.  This  rule  will  not 
result  in  an  aimual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  cost  or  prices;  or 
significant  adverse  efiiacts  on 
competition,  employment,  investment, 


productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice  to  be  a 
"significant  regulatory  action"  imder 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review. 
Accordingly,  this  r^ulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  12612 

The  regulation  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  This  rule  provides  for 
reimbursement  through  the  Immigration 
Emergency  Fimd  (contingent  upon 
availability  of  such  funds)  and/or 
supplemental  appropriation,  of  actual 
expenditures  incurred  by  State/local 
law  enforcement  agencies  whose  law 
enforcement  officers  are  supporting  a 
Federal  response  to  an  actual  or 
imminent  mass  influx  of  aliens. 
Therefore,  in  accordance  with  Executive 
Order  12612,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Executive  Order  12988:  Qvil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  set  forth  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Paperwork  Reduction  Act 

As  contained  in  this  rule  under  28 
CFR  65.85(e),  the  Attorney  General  will 
consider  all  applications  from  State  or 
local  governments  for  reimbiusement  of 
actual  expenses  incurred  in  direct 
support  of  a  Federal  response  to  a  mass 
influx  of  aliens,  until  the  maximujn 
amoimt  of  money  in  the  Immigration 
Emergency  Fimd  has  been  expended. 
The  information  that  must  be  included 
in  the  application  for  reimbursement  is 
described  in  28  CFR  65.85(c).  The 
information  required  in  28  CFR  65.85(c) 
is  considered  an  information  collection 
which  is  covered  under  the  Paperwork 
Reduction  Act  (PRA).  This  information 
collection  has  previously  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  PRA.  The  OMB 
control  niunber  for  this  approved 
information  collection  is  1115-0184. 


List  of  Subjects 

8  CFR  Part  2 

Authority  delegations  (government 
agencies). 

28  CFR  Part  65 

Grant  programs — law.  Law 
enforcement,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  part  2  of  chapter  I  of  title 
8  of  the  Code  of  Federal  Regulations, 
and  part  65  of  chapter  I  of  title  28  of  the 
Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 

TITLE  »-AUENS  AND  NATIONALTTY 

PART  2— AUTHORITY  OF  THE 
COMMISSIONER 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  28  U.S.C.  509,  510;  5  U.S.C. 
301;  8  U.S.C.  1103. 

2.  Section  2.1  is  amended  by: 

(a)  Designating  the  existing  text  as 
paragraph  (a);  and  by 

(b)  Adding  a  new  paragraph  (b),  to 
read  as  follows: 

§  2.1    Auttiority  of  the  Commissioner. 

***** 

(b)  The  Commissioner,  piu^uant  to  28 
CFR  65.84(a),  may  execute  written 
contingency  agreements  with  State  and 
local  law  enforcement  agencies 
regarding  assistance  under  section 
103(a)(8)  of  the  Act,  which  may  be 
activated  in  the  event  that  the  Attorney 
General  determines  that  such  assistance 
is  required  during  a  period  of  a  mass 
influx  of  aliens,  as  provided  in  28  CFR 
65.83(d).  Such  contingency  agreements 
shall  not  authorize  State  or  local  law 
enforcement  officers  to  perform  any 
functions  of  INS  officers  or  employees 
under  8  U.S.C.  1103(a)(8)  until  the 
Attorney  General  determines  that  a  mass 
influx  of  aliens  exists,  and  specifically 
authorizes  such  performance. 

TITLE  28— JUDICIAL  ADMINISTRATION 

PART  65— EMERGENCY  FEDERAL 
LAW  ENFORCEMENT  ASSISTANCE 

3.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  The  Comprehensive  Crime 
Control  Act  of  1984,  Title  U,  Chap.  VI,  Div. 
I,  Subdiv.  B,  Emergency  Federal  Law 
Enforcement  Assistance,  Pub.  L.  98— *73,  98 
Stat.  1837.  Oct.  12, 1984  (42  U.S.C.  10501  et 
seq.y,  8  U.S.C.  1101  note;  Sec.  610,  Pub.  L. 
102-140. 105  Stot.  832. 

4.  In  §  65.83,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§65.83    Assistance  required  by  ttie 
Attorney  General. 
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(d)  If,  in  making  a  detennination 
pursuant  to  paragraph  (b)  or  (c)  of  this 
section,  the  Attorney  General  also 
determines  that  the  situation  involves 
an  actual  or  imminent  mass  influx  of 
aliens  arriving  off  the  coast  of  the 
United  States,  or  near  a  land  border, 
which  presents  urgent  circvunstances 
requiring  an  immediate  Federal 
response,  the  Attorney  General, 
pursuant  to  8  U.S.C.  1103(a)(8),  may 
authorize  any  State  or  local  law 
enforcement  officer  to  perform  or 
exercise  any  of  the  powers,  privileges, 
or  duties  conferred  or  imposed  by  the 
INA,  or  regulations  issued  thereunder, 
upon  officers  or  employees  of  the  INS. 
Such  authorization,  must  be  with  the 
consent  of  the  head  of  the  department, 
agency,  or  establishment  under  whose 
jurisdiction  the  officer  is  serving. 

5.  In  §  65.84,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  65.84    Procedures  for  the  Attorney 
General  seeking  State  or  local  assistance. 

(a)(1)  When  the  Attorney  General 
determines  to  seek  assistance  from  a 
State  or  local  government  under  §  65.83, 
or  when  the  President  has  determined 
that  an  immigration  emergency  exists, 
the  Attorney  General  shall  negotiate  the 
terms  and  conditions  of  that  assistance 
with  the  State  or  local  government.  The 
Attorney  General  shall  then  execute  a 
written  agreement  with  appropriate 
State  or  local  officials,  which  sets  forth 
the  terms  and  conditions  of  the 
assistance,  including  funding.  Such 
written  agreements  can  be 
reimbursement  agreements,  grants,  or 
cooperative  agreements. 

(2)  The  Commissioner  of  INS  may 
execute  written  contingency  agreements 
regarding  assistance  under  §  65.83(d)  in 
advance  of  the  Attorney  General's 
determination  pursuant  to  that  section. 
However,  such  advance  agreements 
shall  not  authorize  State  or  local  law 
enforcement  officers  to  perform  any 
functions  of  INS  officers  or  employees 
under  8  U.S.C.  1103(a)(8)  until  the 
Attorney  General  has  made  the 
necessary  determinations  and 
authorizes  such  performance.  Any  such 
advance  agreements  shall  contain 
precise  activation  procedures. 

(3)  Written  agreements  regarding 
assistance  under  §  65.83(d),  including 
contingency  agreements,  shall  include 
the  following  minimum  requirements: 

(i)  The  powers,  privileges,  or  duties 
that  State  or  local  law  enforcement 
officers  will  be  authorized  to  perform  or 
exercise  and  the  conditions  imder 
which  they  may  be  performed  or 
exercised; 

(ii)  The  types  of  assistance  by  State 
and  local  law  enforcement  officers  for 


which  the  Attorney  General  shall  be 
responsible  for  reimbursing  the  relevant 
parties  in  accordance  with  the 
procedures  set  forth  in  paragraph  (b)  of 
this  section; 

(iii)  A  statement  that  the  relevant 
State  or  local  law  enforcement  officers 
are  not  authorized  to  perform  any 
functions  of  INS  officers  or  employees 
under  8  U.S.C.  1103(a)(8)  until  the 
Attorney  General  has  made  a 
determination  pursuant  to  that  section 
and  authorizes  such  performance; 

(iv)  A  requirement  that  State  or  local 
law  enforcement  officers  cannot  perform 
any  authorized  functions  of  INS  officers 
or  employees  under  8  U.S.C.  1103(a)(8) 
until  they  have  successfully  completed 
an  INS  prescribed  course  of  instruction 
in  basic  immigration  law,  enforcement 
fundamentals,  civil  rights  law,  and 
sensitivity  and  cidtural  awareness 
issues; 

(v)  A  description  of  the  duration  of 
both  the  written  agreement,  and  the 
authority  the  Attorney  General  will 
confer  upon  State  or  local  law 
enforcement  officers  pursuant  to  8 
U.S.C.  1103(a)(8),  along  with  a 
mechanism  for  amending,  terminating, 
or  extending  the  duration  of  authority 
and/or  the  written  agreement; 

(vi)  A  requirement  that  the 
performance  of  any  INS  officer 
functions  by  State  or  local  law 
enforcement  officers  pursuant  to  8 
U.S.C.  1103(a)(8)  be  at  the  direction  of 
the  INS; 

(vii)  A  requirement  that  any  State  or 
local  law  enforcement  officer 
performing  INS  officer  or  employee 
functions  pursuant  to  8  U.S.C. 
1103(a)(8)  must  adhere  to  the  policies 
and  standards  set  forth  during  the 
training,  including  applicable 
enforcement  standards,  civU  rights  law, 
and  sensitivity  and  cultural  awareness 
issues; 

(viii)  A  listing  by  position  (title  and 
name  when  available)  of  the  INS  officers 
authorized  to  provide  operational 
direction  to  State  or  local  law 
enforcement  officers  assisting  in  a 
Federal  response  pursuant  to  8  U.S.C. 
1103(a)(8); 

(ix)  Provisions  concerning  State  or 
local  law  enforcement  officer  use  of 
Federal  property  or  facilities,  if  any; 

(x)  A  requirement  that  any 
department,  agency,  or  establishment 
whose  State  or  local  law  enforcement 
officer  is  performing  INS  officer  or 
employee  functions  shall  cooperate 
fully  in  any  Federal  investigation 
related  to  the  written  agreement;  and 

(xi)  A  procedure  by  which  the 
appropriate  law  enforcement 
department,  agency,  or  establishment 
will  be  notified  that  the  Attorney 


General  has  made  a  determination 
under  8  U.S.C.  1103(a)(8)  to  delegate 
authority  for  State/local  law 
enforcement  officers  to  enforce 
immigration  law  ujider  the  provisions  of 
the  respective  agreements. 
***** 

6.  In  §  65.85,  paragraph  (e)  is  revised 
to  read  as  follows: 

§  65.85    Procedures  for  State  or  local 
government  applying  for  funding. 

***** 

(e)  The  Attorney  General  will 
consider  all  applications  from  State  or 
local  governments  until  the  Attorney 
General  has  expended  the  maximum 
amount  available  in  the  Immigration 
Emergency  Fund.  The  Attorney  General 
will  make  a  decision  with  respect  to  any 
application  submitted  imder  this 
section,  subject  to  the  necessary 
notffications  within  the  Administration 
or  Congress,  and  containing  the 
information  described  in  paragraph  (c) 
of  this  section,  within  15  calendar  days 
of  such  application. 
***** 

Dated:  Aprill.  1999. 
Janet  Reno, 
Attorney  General. 

[FR  Doc.  99-8773  Filed  4-7-99;  8:45  am] 
BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-NM-275-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  777  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

summary:  This  docimient  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Boeing 
Model  777  series  airplanes,  that  would 
have  required  repetitive  inspections  of 
the  safety  spring  wear  plate  doublers 
attached  to  the  auxiliary  power  unit 
(APU)  firewall,  measurement  of  wear  of 
the  doublers,  and  follow-on  actions,  if 
necessary.  That  proposed  AD  also 
would  have  provided  for  optional 
terminating  action  for  the  repetitive 
inspections.  That  proposal  was 
prompted  by  reports  indicating  that 
excessive  wear  was  found  on  the  safety 
spring  wear  plate  doublers  on  the  APU 
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firewall  of  Boeing  Model  777  series 
airplanes.  This  new  action  revises  the 
proposed  rule  by  extending  the 
compliance  time  for  a  certain  action  and 
referencing  a  new  service  bulletin.  For 
certain  airplanes,  this  new  action  also 
adds  a  one-time  inspection  to  detect 
improper  clearance  between  the  safety 
spring  wear  plate  doubler  and  the  APU 
firewall,  and  corrective  action,  if 
necessary.  The  actions  specified  by  this 
new  proposed  AD  are  intended  to  detect 
and  correct  wear  of  the  safety  spring 
wear  plate  doublers  on  the  APU 
firewall,  which  could  result  in  a  hole  in 
the  APU  firewall,  and  consequent 
decreased  fire  protection  capability. 
DATES:  Comments  must  be  received  by 
May  3, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
275-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  bom 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seatde,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Hormel,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S.  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2681; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Conununications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodeet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-275-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-275-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  777  series  airplanes,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  November  23, 1998  (63  FR 
64659).  That  NPRM  would  have 
required  repetitive  inspections  of  the 
safety  spring  wear  plate  doublers 
attached  to  the  auxiliary  power  unit 
(APU)  firewall,  measiuement  of  wear  of 
the  doublers,  and  follow-on  actions,  if 
necessary.  That  proposed  AD  also 
woiUd  have  provided  for  optional 
terminating  action  for  the  repetitive 
inspections.  That  NPRM  was  prompted 
by  reports  indicating  that  excessive 
wear  was  foimd  on  the  safety  spring 
wear  plate  doublers  on  the  APU  firewall 
of  Boeing  Model  777  series  airplanes. 
That  condition,  if  not  corrected,  could 
result  in  a  hole  in  the  APU  firewall,  aud 
consequent  decreased  fire  protection 
capability. 

Explanation  of  New  Service 
Information 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  reviewed  and  approved  Boeing 
Service  Bulletin  777-53A0018,  Revision 
1,  dated  February  11, 1999.  That  service 
bulletin  describes  procediires  for 
repetitive  inspections  of  the  safety 
spring  wear  plate  doublers  attached  to 
the  APU  firewall,  measiu^ment  of  wear 
of  the  doublers,  and  follow-on  actions, 
if  necessary.  Those  procediu^s  are 
essentially  identical  to  the  procedures 
described  in  Boeing  Alert  Service 
Bulletin  777-53A0018,  dated  June  29, 
1998  (which  was  referenced  as  the 


appropriate  soiuce  of  service 
information  for  the  actions  proposed  in 
the  NPRM).  However,  among  other 
things.  Revision  1  of  the  service  bulletin 
adds  procedures  for  a  one-time  visual 
inspection  to  detect  improper  clearance 
between  the  safety  spring  wear  plate 
doubler  and  the  APU  firewall,  and 
installation  of  shims,  if  necessary,  on 
certain  airplanes  that  were  modified 
previously  in  accordance  with  the 
original  issue  of  the  service  bulletin. 
Improper  clearance  is  defined  in  the 
service  bulletin  as  the  wear  plate 
doubler  being  in  contact  widi  a 
chemically  milled  pocket  in  the  APU 
firewall.  Revision  1  of  the  service 
bulletin  also  describes  procedures  for  an 
optional  installation  of  wear  sleeves  on 
the  ends  of  the  APU  door  safety  springs 
to  provide  additional  protection  against 
doubler  wear.  The  new  service  bulletin 
revision  also  adds  airplanes  to  the 
effectivity  listing  of  the  service  bulletin. 

This  supplemental  NPRM  would 
require  accomplishment  of  the  actions 
specified  in  Revision  1  of  the  service 
bulletin  described  previously,  except  as 
discussed  below. 

Dififerences  Between  the  Service 
Bulletin  and  the  Supplemental  NPRM 

Operators  should  note  that,  although 
Revision  1  of  the  service  bulletin 
specifies  that  the  manufactiuer  may  be 
contacted  for  disposition  of  certain 
repair  conditions,  this  proposal  would 
require  the  repair  of  those  conditions  to 
be  accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Operators  also  should  note  that,  as 
described  previously,  Revision  1  of  the 
service  bulletin  describes  procedures  for 
an  optional  installation  of  wear  sleeves 
on  the  ends  of  the  APU  door  safety 
springs  to  provide  additional  protection 
against  doubler  wear.  The  FAA  finds 
that  installation  of  such  wear  sleeves 
does  not  eliminate  the  need  for 
repetitive  inspection  of  the  existing 
wear  plate  doublers  or  replacement  of 
the  existing  wear  plate  doublers  with 
new  stainless  steel  doublers.  "fherefore, 
the  supplemental  NPRM  does  not 
propose  a  requirement  for  the 
installation  of  such  wear  sleeves. 

Related  to  the  optional  installation, 
operators  should  note  that  this  AD  is 
applicable  to  Boeing  Model  777  series 
airplanes,  having  line  niunbers  001 
through  156  inclusive.  Though  Boeing 
Model  777  series  airplanes  after  line 
niunber  156  have  stainless  steel  wear 
plate  doublers  installed  prior  to 
delivery,  Model  777  series  airplanes 
having  line  niunbers  157  through  183 
inclusive  have  been  included  in  the 
effectivity  listing  of  the  service  bulletin 
to  allow  operators  of  these  airplanes  the 
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option  of  installing  wear  sleeves  on  the 
ends  of  the  APU  door  safety  springs. 
Because  the  FAA  is  not  requiring 
installation  of  such  wear  sleeves,  Model 
m  series  airplanes  having  line 
numbers  157  through  183  inclusive 
would  not  be  subject  to  this  AD. 
Therefore,  no  change  to  the  applicability 
of  the  supplemental  NPRM  is  necessary. 

Conunents 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM.  One  comment  that  has 
prompted  a  change  in  the  proposal  is 
explained  below. 

Request  To  Revise  Proposed  AD  To 
Parallel  the  Service  Bulletin 

One  commenter,  the  manufacturer, 
requests  that  the  proposal  be  revised  to 
parallel  the  Accomplishment 
Instructions  specified  in  Boeing  Alert 
Service  Bulletin  777-53A0018,  dated 
June  29, 1998.  The  commenter  states 
that  the  AD,  as  proposed,  would  require 
repair  of  any  damage  to  the  APU 
firewall  within  20  days  after  detection 
of  wear.  The  service  biilletin,  however, 
recommends  that,  if  any  wear  is  through 
either  doubler  and  into  or  through  the 
firewall,  temporary  stainless  steel 
patches  should  be  installed  within  20 
days  and  the  firewaU  should  be  repaired 
within  4,000  flight  cycles  after 
installation  of  the  temporary  patches. 
The  commenter  also  points  out  that 
paragraph  (e)  of  the  proposed  rule, 
which  requires  the  repair  of  wear  into 
or  through  the  APU  firewall  within  20 
days  after  detection,  contradicts 
statements  in  the  "Explanation  of 
Requirements  of  the  Proposed  Rule"  in 
the  proposal,  which  reflects  the 
recommendations  of  the  service  bulletin 
(repair  with  temporary  patches  within 
20  days  and  permanent  repair  of  the 
firewall  within  4.000  flight  cycles  after 
installation  of  the  temporary  patches). 

The  FAA  conciirs  with  the 
commenter's  request  to  revise  the 
proposed  AD  to  parallel  the  service 
bulletin.  The  FAA  has  reviewed  the 
Accomplishment  Instructions  in  the 
original  issue  of  the  alert  service 
bulletin,  and  has  determined  that,  in 
converting  the  instructions  in  the  alert 
service  biilletin  into  the  proposed 
corrective  actions  stated  in  ih.e  ^4PRM, 
the  FAA  erroneously  stated  Jhe 
comphance  time  for  accomplishment  of 
repairs  if  any  wear  penetrates  into  or 
through  the  APU  firewall.  Therefore,  the 
FAA  has  revised  paragraph  (c)  of  this 
supplemental  NPRM  to  clarify  that  the 
paragraph  applies  to  conditions  in 
which  wear  does  not  extend  into  the 
APU  firewall,  hi  addition,  the  FAA  has 
revised  paragraphs  (d)  and  (e)  of  this 


supplemental  NPRM  to  reflect  the 
compliance  times  reconmiended  in  the 
service  bulletin. 

Conclusion 

Since  the  changes  described 
previously  expand  the  scope  of  the 
originally  proposed  rule,  the  FAA  has 
determined  that  it  is  necessary  to  reopen 
the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

There  are  approximately  152 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
35  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection  to  detect  wear  of 
the  safety  spring  wear  plate  doublers,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  inspection  proposed  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $4,200,  or  $120  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  be  required  to 
accomplish  the  temporary  repair,  it 
would  take  approximately  2  work  hours 
per  airplane  to  accompUsh  the  repair,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  temporary  repair  action  is 
estimated  to  be  $120  per  airplane. 

Should  an  operator  be  required  to 
accomplish  the  inspection  to  detect 
improper  clearance  between  the  safety 
spring  wear  plate  doubler  and  the  APU 
foewall,  it  would  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  inspection,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this 
inspection  proposed  by  this  AD  is 
estimated  to  be  $60  per  airplane. 

Should  an  operator  be  required  or 
elect  to  accomplish  the  replacement  of 
the  wear  plate  doublers,  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  replacement, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts,  if  acquired  from 
the  manufacturer,  would  cost 
approximately  $193  per  airplane.  Based 
on  these  figures,  the  cost  impact  of 
replacement  of  the  wear  plate  doublers 
is  estimated  to  be  $373  per  airplane. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  98-NM-275-AD. 

Applicability:  Model  777  series  airplanes, 
line  numbers  (L/N)  001  through  156 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
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The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AO;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  wear  of  the  safety 
spring  wear  plate  doublers  on  the  auxiliary 
power  unit  (APU)  firewall,  which  could 
result  in  a  hole  in  the  APU  firewall,  and 
consequent  decreased  fire  protection 
capability,  accomplish  the  following: 

Initial  Inspection 

(a)  Perform  a  visual  inspection  of  the  two 
safety  spring  wear  plate  doublers  on  the  APU 
firewall,  and  measure  any  wear  of  the 
doublers,  in  accordance  with  Boeing  Service 
Bulletin  777-53A0018,  Revision  1,  dated 
February  11, 1999,  at  the  time  specified  in 
paragraph  (a)(1),  (a)(2),  or  (a)(3)  of  this  AD, 
as  applicable. 

(1)  For  airplanes  that  have  accumulated 
6,000  total  flight  hours  or  less  as  of  the 
effective  date  of  this  AD:  Inspect  and 
measure  prior  to  the  accumulation  of  6,300 
total  flight  hours. 

(2)  For  airplanes  that  have  accimiulated 
between  6,001  and  10,000  total  flight  hours 
as  of  the  effective  date  of  this  AD:  Inspect 
and  measure  within  30  days  after  the 
effective  date  of  this  AD. 

(3)  For  airplanes  that  have  accumulated 
10,001  total  flight  hours  or  more  as  of  the 
effective  date  of  this  AD:  Inspect  and 
measure  within  10  days  after  the  effective 
date  of  this  AD. 

Note  2:  Inspections,  repairs,  and 
modifications  accomplished  prior  to  the 
effective  date  of  this  AD  in  accordance  with 
Boeing  Alert  Service  Bulletin  777-53A0018, 
dated  June  29, 1998,  are  considered 
acceptable  for  compliance  with  this  AD, 
provided  that  the  actions  required  by 
paragraph  (f)  of  this  AD,  as  applicable,  are 
accomplished  in  accordance  with  Boeing 
Service  Bulletin  777-53A0018,  Revision  1, 
dated  February  11, 1999. 

Repetitive  Inspections 

(b)  If,  during  the  inspection  required  by 
paragraph  (a)  of  this  AD,  the  wear  on  each 
doubler  measures  less  than  0.045  inch,  repeat 
the  inspection  and  measurement  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  60  days,  in 
accordance  with  Boeing  Service  Bulletin 
777-53A0018,  Revision  1,  dated  February  11, 
1999;  until  paragraph  (g)  of  this  AD  has  been 
accomplished. 

(c)  If,  during  the  inspection  required  by 
paragraph  (a)  of  this  AD,  the  wear  on  either 
doubler  measures  greater  than  or  equal  to 
0.045  inch,  but  does  not  penetrate  into  or 
through  the  APU  firewall:  Repeat  the 
inspection  and  measurement  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  30  days,  in 
accordance  with  Boeing  Service  Bulletin 
777-53 A0018,  Revision  1,  dated  February  11, 
1999;  until  paragraph  (g)  of  this  AD  has  been 
accomplished. 


Corrective  Actions 

(d)  If,  during  the  inspection  required  by 
paragraph  (a)  of  this  AD,  any  wear  penetrates 
through  either  doubler  and  into  or  through 
the  APU  firewall:  Within  20  days  after 
detection  of  the  wear,  accomplish  either 
paragraph  (d)(1)  or  (d)(2)  of  this  AD  in 
accordance  with  Boeing  Service  Bulletin 
777-53A0018,  Revision  1,  dated  February  11, 
1999. 

(1)  Install  a  temporary  stainless  steel  patch 
on  both  doublers,  and  within  4,000  flight 
cycles  after  installation  of  the  temporary 
patch,  accomplish  the  requirements  of 
paragraph  (e)  of  this  AD. 

(2)  Accomplish  the  requirements  of 
paragraph  (e)  of  this  AD. 

(e)  For  airplanes  on  which  wear  is  detected 
that  penetrates  through  either  doubler  and 
into  or  through  the  APU  firewall: 
Accomplish  the  requirements  of  paragraphs 
(e)(1)  and  (e)(2)  of  this  AD  at  the  time 
specified  in  paragraph  (d)  of  this  AD,  as 
applicable. 

(1)  Repair  the  damage  to  the  APU  firewall 
in  accordance  with  a  method  approved  by 
the  Manager,  Seattle  Aircraft  Certification 
Office  (AGO),  FAA,  Transport  Airplane 
Directorate. 

(2)  Replace  both  existing  wear  plate 
doublers  of  the  APU  firewall  vfith  new 
stainless  steel  wear  plate  doublers  in 
accordance  with  Boeing  Service  Bulletin 
777-53A0018,  Revision  1,  dated  February  11, 
1999.  Such  replacement  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  paragraphs  (b) 
and  (c)  of  this  AD. 

One-Time  Inspection 

(f)  For  airplanes  having  L/N  001  through 
037  inclusive  that  have  been  modified  prior 
to  the  effective  date  of  this  AD  in  accordance 
with  Boeing  Alert  Service  Bulletin  777- 
53A0018,  dated  June  29, 1998:  Within  4  years 
after  the  effective  date  of  this  AD,  perform  a 
one-time  visual  inspection  to  detect  improper 
clearance  between  the  safety  spring  wear 
plate  doublers  and  the  APU  firewall,  in 
accordance  with  Boeing  Service  Bulletin 
777-53A0018,  Revision  1,  dated  February  11, 
1999. 

(1)  If  the  doublers  are  not  in  contact  with 
the  chemically  milled  pocket  of  the  APU 
firewall,  no  further  action  is  required  by  this 
paragraph. 

(2)  If  the  doublers  are  in  contact  with  the 
chemically  milled  pocket  of  the  APU 
firewall,  prior  to  further  flight,  install  shims 
between  the  safety  spring  wear  plate  doublers 
and  the  APU  firewall,  in  accordance  with 
Part  6  of  the  Accomplishment  Instructions  of 
the  service  bulletin. 

Optional  Terminating  Action 

(g)  Replacement  of  the  existing  wear  plate 
doublers  of  the  APU  firewall  with  new 
stainless  steel  wear  plate  doublers,  in 
accordance  with  Boeing  Service  Bulletin 
777-53 A0018,  Revision  1,  dated  February  11, 
1999,  constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraphs  (b)  and  (c)  of  this  AD. 

Alternative  Methods  of  Compliance 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Insptector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  SeatUe  ACO. 

Special  Flight  Permits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  April  1, 
1999. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-8687  Filed  4-7-99;  8:45  am] 
BNJJNQ  cooe  4nO-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Dock«t  No.  99-AGL-22] 

Proposed  Modification  of  Class  E 
Airspace;  Juneau,  Wl 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Juneau,  WI. 
A  Global  Positioning  System  (GPS) 
Standard  Instnmient  Approach 
Procedure  (SIAP)  to  Runway  (Rwy)  20 
has  been  devbloped  for  Dodge  Coimty 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  This 
action  proposes  to  increase  the  radius  of 
the  existing  controlled  airspace  for  this 
airport. 

DATES:  Comments  must  be  received  on 
or  before  May  31, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  OfBce  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  99-AGL-22,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois.  An 
informal  docket  may  also  be  examined 
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during  normal  business  hours  at  the  Air 
Traffic  Division.  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  MFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  energy-related  aspects  of 
the  proposal.  Conmiunications  should 
identify  the  airspace  docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AGL-22."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  conmients 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
nUemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administeation,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 


list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Juneau,  WI,  to 
accommodate  aircraft  executing  the 
proposed  GPS  Rwy  20  SIAP  at  Dodge 
County  Airport  by  modifying  the 
existing  controlled  airspace.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  firom  700  feet  or  more 
above  the  siirface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "sigmficant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regiilatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 


Pamgrapb  6005  Clasd  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  WI  E5  Juneau,  WI  (Revised] 

Juneau,  E)odge  County  Airport,  WI 
(Lat.  43''25'36'TSI.,  long.  88°42'12"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.2-mile 
radius  of  the  Dodge  County  Airport, 
excluding  that  airspace  within  the  Beaver 
Dam.  WI.  Oshkosh,  WI.  Hartford.  WI, 
Watertown,  WI,  and  Waupun,  WI.  Class  E 
airspace  areas. 
***** 

Issued  in  Des  Plaines,  Illinois  on  March  29. 
1999. 

John  A.  Claybom, 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  99-8749  Filed  4-7-99;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGD1 3-099-007] 

Drawbridge  Operations  Regulations; 
Columbia  River,  OR 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
temporarily  amend  the  operating 
regulations  for  the  dual  Interstate  5 
drawbridges  across  the  Columbia  River, 
mile  106.5,  between  Portland,  Oregon, 
and  Vancouver,  Washington.  The 
temporary  rule  would  enable  the  bridge 
owner  to  paint  the  lift  towers  of  the 
northboimd  bridge  by  permitting  the 
vertical  lift  span  to  be  maintained  in  the 
closed  (down)  position  from  July  15  to 
September  15  in  1999  and  2000, 
provided  that  the  water  level  at  the 
bridge  remains  below  6  feet  (Colmnbia 
River  Dattmx  or  CRD)  at  all  times. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  Jime  7, 1999. 
ADDRESSES:  You  may  mail  comments  to 
Commander  (oan).  Thirteenth  Coast 
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Guard  District,  915  Second  Avenue, 
Seattle,  Washington  98174-1067  or 
deUver  them  to  room  3510  between  7:45 
a.m.  and  4:15  p.m.,  Monday  through 
Friday,  except  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
E.  Mikesell,  Chief,  Plans  and  Programs 
Section,  Aids  to  Navigation  and 
Waterways  Management  Branch, 
Telephone  (206)  220-7272. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  argimients.  Persons  submitting 
comments  should  identify  this 
rulemaking  (CGD  13-99-007)  and  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reson  for  each  comment.  Please 
submit  two  copies  of  all  comments  and 
attachments  in  an  unboimd  format,  no 
larger  than  8V2  by  11  inches,  suitable  for 
copying  and  electronic  filing.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 
The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  We  may  change  the  proposed 
rule  in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Coast  Guard 
includiag  the  reasons  why  a  hearing 
would  be  beneHcial.  If  it  determines  that 
the  opportimity  for  oral  presentations 
will  aid  this  rulemaking,  the  Coast 
Guard  will  hold  a  public  hearing  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Background  and  Purpose 

The  purpose  of  the  proposed 
temporary  change  to  operation 
regulations  to  33  CFR  117.869  is  to 
permit  the  bridge  owner  to  paint  the  lift 
span  of  the  northboimd  bridge. 
According  to  the  Oregon  Department  of 
Transportation,  the  entire  structure  is 
badly  in  need  of  painting  to  prevent 
further  loss  of  steel  through  corrosion. 
The  adjacent  southboimd  bridge  on  1-5 
is  a  newer  structure  and  is  not  included 
in  this  painting  project.  Its  draw  span 
operates  normally  in  imison  with  the 
southbound  draw  span  and  therefore 
will  be  affected  by  die  proposed  rule. 

Current  containment  requirements  to 
prevent  pollution  from  the  lead  paint 
removal  make  it  necessary  to  install  an 
envelope  aroimd  the  towers  which 
support  the  movable  span  and  to  isolate 
the  wire  ropes  within  the  towers  from 
contamination.  This  containment 
system  makes  it  impossible  to  operate 


the  lift  span  while  it  is  in  place. 
Derigging  such  a  containment  system 
can  not  be  achieved  in  a  timely  fashion 
for  opening  the  drawbridge  for  the 
passage  of  vessels. 

The  proposed  closiue  periods  are 
during  that  part  of  the  year  that 
coincides  with  lower  water  levels  on  the 
Columbia  River.  Most  vessels  are  able  to 
pass  through  one  of  the  two  higher  fixed 
spans  of  the  structure  south  of  the 
drawspan  when  the  river  is  low.  This 
obviates  the  need  for  the  dual 
drawbridges  to  open  for  these  vessels. 
The  containment  system  will  not 
intrude  into  the  two  fixed  spans  at  the 
same  time  that  the  drawspan  is 
disabled. 

The  draw  opening  records  show  that 
from  1994  to  1998  the  1-5  Bridges 
averaged  22.4  openings  for  commercial 
traffic  in  July,  15  in  August  for 
commercial  traffic,  and  12.4  for 
commercial  traffic  in  September.  The 
monthly  average  was  considerably  less 
for  recreational  vessels. 

Since  the  main  channel  through  the 
draw  span  is  in  line  with  the 
downstream  raihoad  swing  span,  many 
vessels  prefer  not  to  maneuver  bom  the 
middle  of  the  river  back  to  north  bank 
or  vice  versa.  The  Coast  Guard 
understands  that  openings  are  not  solely 
demanded  on  the  basis  of  vertical 
clearance  at  the  fixed  spans  near  the 
middle  of  the  bridge.  Weather  and 
current  related  to  particular  vessels  are 
important  factors. 

When  the  river  gauge  at  the  bridge  is 
at  zero  (Columbia  River  Datimi  or  CRD), 
the  wide  fixed  span  to  the  south  of  the 
lift  span  provides  58  feet  of  vertical 
clearance  at  the  center  and  the  higher 
and  narrower  span  to  the  south  of  the 
wide  span  provides  72  feet  of  vertical 
clearance.  The  towboats  plsring  the 
Columbia  River  generally  require  52  feet 
OT  less  of  vertical  clearance.  With  the 
river  at  6  feet  CRD,  the  wide  span  is  no 
longer  safely  passable  by  towboats.  The 
higher  span,  although  passable,  is 
farther  south  of  the  main  channel.  The 
limits  of  maneuverability  would  dictate 
that  some  vessel  masters  select  the  lift 
span  channel  in  order  to  make  a  straight 
course  through  the  downstream  railroad 
bridge  swing  span. 

The  highest  fixed  span  is  also  a  less 
desirable  alternative  in  that  it  is  not  an 
officially  authorized  channel  as  of  this 
writing.  Some  vessel  operators  are 
forbidden  by  their  insurance  contracts 
frt)m  moving  outside  authorized 
channels. 

The  Coast  Guard  is  particularly 
interested  in  determining  if  the 
proposed  closed  periods  coincide  with 
expected  river  levels  for  the  months 
under  consideration  such  that 


navigation  will  not  be  imf>eded.  The 
Coast  Guard  requests  comments  on 
alternative  closed  periods  of  different 
lengths  of  time.  The  Oregon  Department 
of  Transportation  requested  that  the 
Coast  Guard  authorize  two  90-day 
closed  periods  in  1999  and  2000  that 
would  take  place  between  July  1  and 
October  31.  The  Coast  Guard  believes 
that  90-day  periods  are  exceptionally 
long  and  might  impede  navigation 
significantly  if  higher  water  persists  into 
July.  We  request  comments  addressing 
specific  periods  for  minimal  impact  to 
navigation.  Mariners  are  reminded  that 
shorter  closed  periods  may  necessitate 
the  approval  of  closure  periods  for  more 
than  the  two  years  requested  by  the 
bridge  owner  to  complete  the  same 
amoimt  of  work.  In  other  words,  the 
painting  of  the  lift  span  may  involve 
more  than  two  consecutive  summers  to 
finisb.  The  Coast  Guard  will  consider 
approving  the  longer  90-day  periods  if 
navigational  interests  indicate  that 
longer  closed  periods  can  be  tolerated 
and  are  preferred  to  several  shorter 
closures. 

The  regulations,  which  are  ciirrently 
in  effect,  authorize  various  weekday 
closed  periods  dining  the  hours  of 
heavy  commuting  on  Interstate  5.  At 
other  times,  the  dual  vertical  lift  spans 
open  on  signal  for  the  passage  of 
vessels. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to 
temporarily  amend  33  CFR  117.869  by 
allowing  the  drawspan  of  the  subject 
bridges  to  remain  closed  for  two  60-day 
periods  from  July  15  to  September  15, 
during  1999  and  2000,  provided  that  the 
river  level  at  the  bridge  is  lower  than  6 
feet  Colimibia  River  Datum  at  all  times 
diuing  the  periods. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regidatory  action  under  3(f)  of  the 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  regulatory  evaluation  is 
unnecessary.  The  proposed  rule  would 
permit  vital  maintenance  to  be 
performed  without  unreasonable 
inconvenience  to  river  traffic. 
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Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq),  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdiction  with 
populations  of  less  than  50,000. 
Therefore,  for  the  reasons  discussed  in 
the  Regulatory  Evaluation  section  above, 
the  Coast  Gujird  certifies  under  5  U.S.C. 
605(b)  that  this  proposed  rule,  if 
adopted,  vnll  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  your  business  or  organization 
qualifies  as  a  small  entity  and  that  this 
rule  will  have  a  significant  economic 
impact  on  your  business  or 
organization,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  you 
think  it  qualifies  and  in  what  way  and 
to  what  degree  this  proposed  rule  will 
economically  affect  it. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  the  rulemaking  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environnient 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  Fig\u« 
2-1,  paragraph  32(e).  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  not  to  have 
a  significant  effect  on  the  environment. 
A  written  "Categorical  Exclusion 
Determination"  is  not  required  for  this 
proposed  rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  part  117  of  title  33,  Code  of 
Federal  Regulations,  as  follows: 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l{g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587. 106 
Stat.  5039. 

2.  From  July  15, 1999,  to  September 
15,  2000,  a  new  paragraph  (a)(3)  is 
added  to  §  117.869  to  read  as  follows: 

§117.869    Cdumtiia  River. 

(a)*  *  * 

(3)  The  draws  of  the  dual  Interstate  5 
Bridges,  mile  106.5,  between  Portland, 
OR  and  Vancouver,  WA,  need  not  open 
for  the  passage  of  vessels  from  July  15 
to  September  15, 1999,  and  July  15  to 
September  15,  2000,  provided  that  the 
river  level  remains  below  6  feet 
Columbia  River  Datmn.  If  the  river  level 
rises  to  6  feet  or  more,  the  bridges  shall 
operate  as  provided  in  paragraphs  (a)(1) 
and  (2)  of  diis  section. 
***** 

Dated:  March  31, 1999. 
Paul  M.  Blayney, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
13th  Coast  Guard  District. 
|FR  Doc.  99-8745  Filed  4-7-99;  8:45  am] 
MLUNG  CODE  4910-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CO-001-0025b;  FRL-6319-B]     . 

Approval  and  Promulgation  of  Air 
QuaHty  hnplemanMion  Plans; 
ColofBdo;  Ramovoi  and  Raptacaniant 
of  Transportation  Control  Maaayre, 
Colorado  Springs  Elamant,  CartMR 
Monoxide  Saction  of  ttia  Stale 
Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

summary:  EPA  is  proposing  approval  of 
a  revision  to  the  Colorado  State 
Implementation  Plan  (SIP),  carbon 
monoxide  (CO)  section,  Colorado 
Springs  element.  In  a  June  25,  1996, 
submission,  Colorado  requests  that 
emission  reductions  from  oxygenate  use 
in  gasoline  be  substituted  for  reductions 
associated  with  the  previously  approved 
(48  FR  55284,  December  12, 1983)  bus 
acquisition  program  because  the  bus 
program  was  not  implemented  due  to 
the  lack  of  federal  funding.  This 
revision  satisfies  certain  requirements  of 
part  D  and  section  110  of  the  Clean  Air 


Act  (CAA),  as  amended  in  1990.  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
Sn*  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  conteinplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  (tirect  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  May  16, 
1999. 

ADDRESSES:  Written  comments  may  be 
mailed  to:  Richard  R.  Long,  Director,  Air 
and  Radiation  Program  (8P-AR),  United 
States  Environmental  Protection 
Agency,  Region  VIII,  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202- 
2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday  at  the 
following  office:  United  States 
Environmental  Protection  Agency, 
Region  Vm,  Air  aad  Radiirtion  Program 
(8P-AR),  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2466. 


FOR  FURTHER  MFORMATION  CONTACT:  Tim 
Russ,  Air  and  Radiation  Program  (SP- 
AR), United  States  Environmental 
Protection  Agency,  Region  VHI,  999 
18th  Street,  Suite  500,  Denvw,  Colorado 
80202-2466,  Telephone  number:  (303) 
312-6479. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
section  of  this  Federid  Repstw. 

Dated:  March  24, 1999. 
WiUiam  P.  Yetiowtail, 

Regional  Administrator,  Region  VUI. 
(FR  Doc.  99-8631  Filed  4-7-99;  8:45  am] 
BILLING  CODE  SSOO-aO-r 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Doctet  No.  99-101 ;  RM-9494] 

Radio  Broadcasting  Services; 
Augusta,  KS 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  L.  Topaz  Enterprises, 
Inc.,  requesting  the  allotment  of 
Channel  263A  to  Augusta,  Kanseis,  as 
that  community's  second  local  FM 
transmission  service.  Coordinates  used 
for  this  proposal  are  37-41-12  NL;  96- 
58-30  WL. 

DATES:  Comments  must  be  filed  on  or 
before  May  24, 1999,  and  reply 
comments  on  or  before  June  8, 1999. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554. 

In  admtion  to  filing  comments  with 
the  FCC,  interested  parties  should  senre 
the  petitioner,  as  follows:  L.  Topaz 
Enterprises,  Inc.  c/o  Dale  A.  Ganske, 
President,  3325  Conservancy  Lane, 
Middleton,  WI  53562. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Biueau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-101.  adopted  March  24, 1999,  and 
released  April  2, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  diuing 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
firom  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  uie  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiul  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 


List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Cominunications  CommissioD. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  99-8744  Filed  4-7-99;  8:45  am) 

BHJJNG  CODE  671  »-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Doclwt  No.  99-100;  RM-9491] 

Radio  Broadcasting  Services; 
Somerton,  AZ 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  L.  Topaz  Enterprises, 
Inc.,  requesting  the  allotment  of 
Channel  260C3  to  Somerton,  Arizona,  as 
that  community's  first  local  aural 
transmission  service.  Coordinates  used 
for  this  proposal  are  32-35-00  NL;  114- 
35-05  WL. 

DATES:  Comments  must  be  filed  on  or 
before  May  24, 1999,  and  reply 
comments  on  or  before  June  8, 1999. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  L.  Topaz 
Enterprises,  Inc.,  c/o  Dale  A.  Ganske, 
President,  3325  Conservancy  Lane, 
Middleton,  WI  53562. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sjmopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-100,  adopted  March  24, 1999,  and 
released  April  2, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  diuing 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Sti«et,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  EX:  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  public  should  note 
that  from  the  time  a  Notice  of  Proposed 


Ride  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Sul^ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  KorouMM, 

Chief,  Allocations  Branch,  Pt^icy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-8743  Filed  4-7-99;  8:45  am) 
BILLING  COOE  tn2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doclwt  No.  99-99;  RM-M84] 

Radio  Broadcasting  Services;  Kensett, 
AR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
conunents  on  a  petition  for  rule  making 
filed  on  behalf  of  White  County 
Broadcasters,  requesting  the  allotment 
of  Channel  289A  to  Kensett,  Arkansas, 
as  that  community's  first  local 
commercial  FM  transmission  service. 
Coordinates  used  for  this  proposal  are 
39-14-00  NL;  91-39-54  WL. 
DATES:  Comments  must  be  filed  on  or 
before  May  24, 1999,  and  reply 
comments  on  or  before  June  8, 1999. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  hi  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  John  F. 
Gandgha,  Esq.,  Pepper  &  Corazzini, 
L.L.P.,  1776  K  Street,  N.W.,  Suite  200, 
Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sjmopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
99-99,  adopted  March  24, 1999,  and 
released  April  2. 1999.  The  full  text  of 
this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
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CY-A257).  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
firom  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc..  1231  20th  Street,  NW.. 
Washington.  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karoiuos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  99-8742  Filed  4-7-99;  8:45  am) 
BUJNQ  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DockM  No.  99-98;  RM-9483] 

Radio  Broadcasting  Servicaa; 
Judaonia,  AR 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  docimient  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  White  Coimty 
Broadcasters,  requesting  the  allotment 
of  Channel  237A  to  Judsonia.  Arkansas, 
as  that  community's  first  local  aural 
transmission  service.  Coordinates  used 
for  this  proposal  are  35-17-06  NL;  91- 
37-45  WL. 

DATES:  Comments  must  be  filed  on  or 
before  May  24, 1999,  and  reply 
comments  on  or  before  June  8, 1999. 
ADDRESSES:  Secretary.  Federal 
Commimications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  John  F. 


Garziglia,  Esq..  Pepper  &  Corazzini, 
L.L.P.,  1776  K  Street,  N.W.,  Suite  200, 
Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conmiission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
99-98,  adopted  March  24.  1999.  and 
released  April  2, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257).  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Conunission's  copy  contractor. 
International  Transcription  Service, 
Inc..  1231  20th  Street.  NW.. 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Commimications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-8741  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  S712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-110;  RM-9513] 

Radio  Broadcasting  Services; 
Westcllffe,  CO 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Mountain  West 


Broadcasting,  requesting  the  allotment 
of  Channel  25  7 A  to  Westcliffe, 
Colorado,  as  that  community's  first  local 
aural  transmission  service.  Coordinates 
used  for  this  proposal  are  38-04-10  NL 
and  105-31-42  WL. 

dates:  Comments  must  be  filed  on  or 
before  May  24, 1999,  and  reply 
comments  on  or  before  June  8, 1999. 

ADDRESSES:  Secretary,  Federal 
Communications  Conunission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  shoiild  serve  the 
petitioner,  as  follows:  Mountain  West 
Broadcasting,  c/o  Victor  A.  Michael,  Jr., 
President,  6807  Foxglove  Drive, 
Cheyenne,  Wyoming  82009. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-110,  adopted  March  24, 1999,  and 
released  April  2, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copjring  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street.  NW., 
Washington,  DC  20036.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-8739  Filed  4-7-99;  8:45  am] 
BHJJNG  CODE  Sn2-01-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-109;  RM-9512] 

Radio  Broadcasting  Services; 
Walsenburg,  CO 

agency:  Federal  Communications 

Commission. 

ACTKM:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Moimtain  West 
Broadcasting,  requesting  the  allotment 
of  Channel  267C3  to  Walsenburg, 
Colorado,  as  that  community's  second 
local  FM  transmission  service. 
Coordinates  used  for  this  proposal  are 
37-37-27  NL  and  104-46-47  WL. 
DATES:  Comments  must  be  filed  on  or 
before  May  24, 1999,  and  reply 
comments  on  or  before  June  8, 1999. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  ad(htion  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Mountain  West 
Broadcasting,  c/o  Victor  A.  Michael,  Jr., 
President,  6807  Foxglove  Drive, 
Cheyenne,  Wyoming  82009. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-109,  adopted  March  24, 1999,  and 
released  April  2, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street.  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Conunission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  inrormation  regarding  proper 
filing  procediu«s  for  conunents,  See  47 
CFR  1.415  and  1.420. 


List  of  Sul^ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  99-8738  Filed  4-7-99;  8:45  am) 

BNUNG  CODE  •n2-ai-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doclwt  No.  99-106;  RM-9511] 

Radio  Broadcasting  Services;  SawpK, 
CO 

AGENCY:  Federal  Conmnmications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Mountain  West 
Broadcasting  requesting  the  allotment  of 
Channel  256C3  to  Sawpit,  Colorado,  as 
that  community's  first  local  aural 
transmission  service.  Information  is 
requested  regarding  the  attributes  of 
Sawpit,  Colorado,  to  determine  whether 
it  is  a  bona  fide  community  for 
allotment  purposes.  Coordinates  used 
for  this  proposal  are  37-59-36  NL  and 
108-00-12  WL. 

DATES:  Comments  must  be  filed  on  or 
before  May  24, 1999,  and  reply 
comments  on  or  before  June  8, 1999. 

ADDRESSES:  Secretary,  Federal 
Communications  Conunission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Victor  A.  Michael, 
Jr.,  President,  Mountain  West 
Broadcasting,  6807  Foxglove  Drive, 
Cheyenne,  WY  82009. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
99-108,  adopted  March  24, 1999,  and 
released  April  2,  1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  diuing 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
hic,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Sub|ects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Ck}mmi8sion. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-8737  Filed  4-7-99;  8:45  am] 
numo  CODE  sn2-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-107;  RM-9510] 

Radio  Broadcasting  Services;  La  Vela, 
CO 

AGENCY:  Federal  Communications 

Commission. 

ACTKW:  Proposed  rule. 

SUMMARY:  This  dociiment  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Mountain  West 
Broadcasting,  requesting  the  allotment 
of  Channel  277A  to  La  Veta,  Colorado, 
as  that  community's  first  local  aiual 
transmission  service.  Coordinates  used 
for  this  proposal  are  37-30-54  NL  and 
105-00-18  WL. 

DATES:  Comments  must  be  filed  on  or 
before  May  24, 1999,  and  reply 
comments  on  or  before  June  8, 1999. 
ADDRESSES:  Secretary,  Federal 
Commimications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Moimtain  West 
Broadcasting,  c/o  Victor  A.  Michael,  Jr., 
President,  6807  Foxglove  Drive, 
Cheyenne,  Wyoming  82009. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 

418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 

F^posed  Rule  Making,  MM  Docket  No. 

99-107.  adopted  Mardi  24, 1999,  and 
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released  April  2, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hoiu-s  in  the  FCC's 
Reference  hiformation  Center  (Room 
CY-A257).  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  piu'chased 
from  the  Commission's  copy  contractor, 
hitemational  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  ^ourt  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  KarouMM, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
|FR  Doc.  99-6736  Filed  4-7-99;  8:45  am] 

BHJJNG  COOE  Sni-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-111;  RM-9539] 

Radio  Broadcasting  Sarvicas;  Taft,  CA 

agency:  Federal  Communications 

Conmiission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Mountain  West 
Broadcasting,  requesting  the  allotment 
of  Channel  293A  to  Taft,  California,  as 
that  community's  second  local  FM 
transmission  service.  Coordinates  used 
for  this  proposal  are  35-08-18  ML  and 
119-27-30  WL. 

DATES:  Comments  must  be  filed  on  or 
before  May  24, 1999,  and  reply 
comments  on  or  before  June  8, 1999. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  hi  addition  to 
filing  comments  with  the  FCC, 
interested  parties  shoiild  serve  the 


petitioner,  as  follows:  Moimtain  West 
Broadcasting,  c/o  Victor  A.  Michael,  Jr., 
President,  6807  Foxglove  Drive, 
Cheyenne,  Wyoming  82009. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-111,  adopted  March  24, 1999,  and 
released  April  2, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-8735  Filed  4-7-99;  8:45  am] 
BIUJNO  CODE  671 2-41-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-106;  RM-9509] 

Radio  Broadcasting  Servicas;  La  Jara, 
CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Moimtain  West 
Broadcasting,  requesting  the  allotment 
of  Channel  221A  to  La  Jara.  Colorado,  as 


that  conuntmity's  first  local  aural 
transmission  service.  Coordinates  used 
for  this  proposal  are  37-16-30  NL  and 
105-57-35  WL. 

DATES:  Comments  must  be  filed  on  or 
before  May  24, 1999,  and  reply 
comments  on  or  before  Jime  8, 1999. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Mountain  West 
Broadcasting,  c/o  Victor  A.  Michael,  Jr., 
President,  6807  Foxglove  Drive, 
Cheyenne,  Wyoming  82009. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-106,  adopted  March  24, 1999,  and 
released  April  2, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW.. 
Washington.  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shoiUd  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediures  for  conunents.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-8734  Filed  4-7-99;  8:45  am] 

BILUNQ  CODE  B7ia-01-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-105;  RM-9508] 

Radio  Broadcasting  Services;  Center, 
CO 

AGENCY:  Federal  ComnninicatJons 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  M oimtain  West 
Broadcasting,  requesting  the  allotment 
of  Channel  28 7 A  to  Center,  Colorado,  as 
that  community's  first  local  aiu-al 
transmission  service.  Coordinates  used 
for  this  proposal  are  37-45-00  NL  and 
106-06-24  WL. 

DATES:  Conunents  must  be  filed  on  or 
before  May  24, 1999,  and  reply 
comments  on  or  before  Jime  8, 1999. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
fihng  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Mountain  West 
Broadcasting,  c/o  Victor  A.  Michael,  Jr., 
President,  6807  Foxglove  Drive, 
Cheyenne,  Wyoming  82009. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-105,  adopted  March  24, 1999,  and 
released  April  2, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copjdng  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiut  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  inrormation  regarding  proper 
fihng  procediu^s  for  comments.  See  47 
CFR  1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-6733  Tiled  4-7-99;  8:45  am] 

BILLING  COOE  en2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CAR  Part  73 

[MM  Docket  No.  99-104;  RM-95071 

Radio  Broadcasting  Servtcas;  Beulali, 
CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  nde. 

summary:  This  dociunent  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Mountain  West 
Broadcasting,  requesting  the  allotment 
of  Channel  230C3  to  Beulah,  Colorado, 
as  a  first  local  aural  transmission 
service.  As  BeiUah  is  not  incorporated 
or  Usted  in  the  U.S.  Census,  information 
is  requested  regarding  the  attributes  of 
that  locahty  to  determine  whether  it  is 
a  bona  fide  community  for  allotment 
purposes.  Coordinates  used  for  this 
proposal  are  37-53-23  NL  and  105-01- 
13  WL. 

DATES:  Comments  must  be  filed  on  or 
before  May  24, 1999,  and  reply 
comments  on  or  before  June  8, 1999. 
addresses:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Moimtain  West 
Broadcasting,  c/o  Victor  A.  Michael,  Jr., 
President,  6807  Foxglove  Drive, 
Cheyenne,  Wyoming  82009. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-104,  adopted  Mardi  24, 1999,  and 
released  April  2, 1999.  The  full  text  of 
this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
hic.  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 


Provisions  of  the  Regiilatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CAR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CAR  1.415  and  1.420. 

List  of  Subjects  in  47  CAR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-8732  Filed  4-7-99;  8:45  am] 

BRJJNG  COOE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doclwt  No.  99-103;  RM-9506] 

Radio  Broadcasting  Services;  Bayfleld, 
CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Mountain  West 
Broadcasting,  requesting  the  allotment 
of  Channel  237A  to  Bayfield,  Colorado, 
as  that  commimity's  first  local 
commercial  FM  transmission  service. 
See  Supplementary  Information,  infra. 
Coordinates  used  for  this  proposal  are 
37-13-32  NL  and  107-35-51  WL. 
DATES:  Comments  must  be  filed  on  or 
before  May  24, 1999,  and  reply 
comments  on  or  before  June  8, 1999. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Mountain  West 
Broadcasting,  c/o  Victor  A.  Michael,  Jr., 
President,  6807  Foxglove  Drive, 
Cheyenne,  Wyoming  82009. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
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99-103,  adopted  March  24, 1999,  and 
released  April  2, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
\Vashington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
firom  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Although  Channel  237 A  is  requested 
for  allotment  to  Bayfield,  Colorado,  as 
that  community's  first  local  FM 
transmission  service,  Channel  296C  has 
been  proposed  for  allotment  to  Bayfield 
in  the  context  of  MM  Docket  No.  99-76 
(RM-9400).  See  Notice  of  Proposed  Rule 
Making  adopted  March  10, 1999  (DA 
99-534).  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fait  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karoosos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-8731  Filed  4-7-99;  8:45  am] 
BNJJNG  COOE  (Tll-ai-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

PIIM  Doclwt  No.  90-1 02;  RM-9495] 

Radio  Broadcasting  Services;  WeUton, 
AZ 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  nUe. 

SUMMARY:  This  docimient  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  L.  Topaz  Enterprises, 
Inc.,  requesting  the  allotment  of 
Channel  240A  to  WeUton,  Arizona,  as 
that  commimity's  second  local  FM 
transmission  service.  As  WeUton  is 
located  within  320  kUometers  (199 


miles)  of  the  U.S. -Mexico  border, 
concurrence  of  the  Mexican  government 
to  the  proposed  allotment  of  Chaiuiel 
240A  to  that  community  will  be 
required.  Coordinates  used  for  this 
proposal  are  32-40-18  NL;  114-08-18. 

DATES:  Comments  must  be  filed  on  or 
before  May  24, 1999,  and  reply 
comments  on  or  before  Jime  8, 1999. 

ADDRESSES:  Secretary,  Federal 
Conmumications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  L.  Topaz 
Enterprises,  Inc.  c/o  Dale  A.  Ganske, 
President,  3325  Conservancy  Lane, 
Middleton,  WI  53562. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-102,  adopted  March  24, 1999,  and 
released  April  2, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036.  (202)  857-3800. 

Provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  aUotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Sul^ects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communication  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  99-8730  Filed  4-7-99;  8:45  am) 
BILUNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doclwt  No.  9»-112;  RM-9540] 

Radio  Broadcasting  Services;  Thermal, 
CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Mountain  West 
Broadcasting,  requesting  the  allotment 
of  Channel  2 78 A  to  Thermal,  California, 
as  a  first  local  aural  transmission 
service.  As  Thermal  is  not  incorporated 
or  listed  in  the  U.S.  Census,  information 
is  requested  regarding  the  attributes  of 
that  locality  to  determine  whether  it  is 
a  bona  fide  commimity  for  allotment 
purposes.  Coordinates  used  for  this 
proposal  are  33-3a-42  NL  and  116-08- 
30  WL. 

DATES:  Comments  must  be  filed  on  or 
before  May  24, 199^,  and  reply 
comments  on  or  before  Jime  8, 1999. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
fiUng  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Mountain  West 
Broadcasting,  c/o  Victor  A.  Michael,  Jr., 
President,  6807  Foxglove  Drive, 
Cheyenne,  Wyoming  82009. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-112,  adopted  March  24, 1999,  and 
released  April  2, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  cop}mig  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  Sti^et,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
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one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
'goveming  permissible  ex  parte  contacts. 

For  inrormation  regarding  proper 
filing  procediues  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Jcriin  A.  Karoiuos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  99-8791  Filed  4-7-99;  8:45  am] 

BHJJNQ  CODE  671 2-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doclwt  No.  99-113;  RM-9544] 

Radk)  Broadcasting  Services; 
Cimarron,  KS 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  doomient  requests 
comments  on  a  petition  for  ride  making 


filed  by  Nancy  Puopolo,  requesting  the 
allotment  of  Channel  222A  to  Cimarron, 
Kansas,  as  that  community's  first  local 
aural  transmission  service.  Coordinates 
used  for  this  proposal  are  37-48—41  NL 
and  100-23-09  WL. 
DATES:  Comments  must  be  filed  on  or 
before  May  24, 1999,  and  reply 
comments  on  or  before  June  8, 1999. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  conunents  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Nancy  J.  Puopolo, 
37  Martin  St.,  Rehoboth,  MA  02769- 
2103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Fhroposed  Rule  Making,  MM  Docket  No. 
99-113,  adopted  Mardi  24, 1999,  and 
released  April  2, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257),  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 


this  decision  may  also  be  piuchased 
firom  the  Conunission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  99-8790  Filed  4-7-99;  8:45  am] 
BUJNG  CODE  cna-oi-p 
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contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  LS-99-008] 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
annoimces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  of  a  currently  approved 
information  collection  used  to  compile 
and  generate  the  livestock  and  meat 
market  reports  for  the  Livestock  and 
Grain  Market  News  Program. 
DATES:  Comments  must  be  submitted  on 
or  before  June  7, 1999. 
ADDRESSES:  Jimmy  A.  Beard;  Assistant 
to  the  Chief;  Livestock  and  Grain  Market 
News  Branch,  Livestock  and  Seed 
Program.  AMS-USDA,  Room  2619  South 
Building,  P.O.  Box  96456,  Washington, 
D.C.  20090. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jimmy  A.  Beard.  (202)  720-1050. 
SUPPLEMENTARY  INFORMATION: 

Title:  Livestock  and  Meat  Market 
Reports. 

0^a  Number:  0581-0154. 

Expiration  Date  of  Approval:  01-31- 
2000. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Agricultural  Marketing 
Act  of  1946  (7  U.S.C.  1621,  etseq.) 
directs  and  authorizes  the  collection 
and  dissemination  of  marketing 
information  including  adequate  outlook 
information,  on  a  market  area  basis,  for 
the  purpose  of  anticipating  and  meeting 
consumer  requirements  aiding  in  the 


maintenance  of  farm  income  and  to 
bring  about  a  balance  between 
production  and  utilization. 

Under  this  market  news  program, 
USDA  issues  market  news  reports 
covering  the  livestock  and  meat  trade, 
which  includes  a  wide  range  of  industry 
contacts,  including  packers,  processors, 
producers,  brokers,  and  retailers.  These 
reports  are  compiled  on  a  voluntary 
basis,  in  cooperation  with  the  livestock 
and  meat  industry.  The  information 
provided  by  respondents  initiates 
market  news  reporting,  which  must  be 
timely,  accurate,  unbiased,  and 
continuous  if  it  is  to  be  useful  to  the 
industry.  The  livestock  and  meat 
industry  requested  that  USDA  issue 
livestock  and  meat  market  reports  in 
order  to  assist  them  in  making 
immediate  production  and  marketing 
decisions  and  as  a  guide  in  making 
sotmd  marketing  decisions.  The 
industry  uses  the  livestock  and  meat 
reports  for  assistance  in  making 
marketing  and  production  decisions. 
Also,  since  the  Government  is  a  large 
purchaser  of  meat,  the  reporting  and  use 
of  this  data  is  helpful. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  at  .03  hours  per  response. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  farms. 
Federal  Government. 

Estimated  Number  of  Respondents: 
450. 

Estimated  Number  of  Responses  per 
Respondent:  520. 

Estimated  Total  Annual  Burden  on 
Respondents:  7,020  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  biirden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  may  be  sent  to:  Jimmy  A. 
Beard,  Assistant  to  the  Chief,  Livestock 


and  Grain  Market  News  Branch, 
Livestock  and  Seed  Program,  AMS-U 
SDA,  Room  2619  South  Building,  P.O. 
Box  96456,  Washington,  D.C.  20090- 
6456. 

All  responses  to  this  notice  will  be 
siimmarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record, 
and  will  be  made  available  at  the 
address  above,  diuing  regular  business 
hours. 

Dated:  April  5, 1999. 
Barry  L.  Carpenter, 

Deputy  Administrator,  Livestock  and  Seed 

Program. 

[FR  Doc.  99-8764  Filed  4-7-99;  8:45  am) 

BHXINQ  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Stimson  ANILCA  Access  Easement, 
Colville  National  Forest,  Pend  Oreille 
County,  WA 

ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service,  USDA, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  site-specific 
proposal  to  grant  an  easement  and 
authorize  construction  and 
reconstruction  of  specific  roads  across 
National  Forest  System  (NFS)  lands  as 
requested  by  Stimson  Lumber  Company 
to  access  their  lands.  This  request  seeks 
legal  access  to  approximately  2,480 
acres  in  five  separate  sections  of  non- 
Federal  land  located  within  the  Forest 
Boundary  on  the  Sullivan  Lake  Ranger 
District.  The  proposed  action  is  located 
approximately  six  miles  south  of  lone, 
Washington,  within  the  LeClerc  Creek 
watershed.  The  Proposed  Action  will  be 
in  compliance  with  the  1988  Colville 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan)  as 
amended,  which  provides  the  overall 
guidance  for  management  of  this  area. 
The  Colville  National  Forest  invites 
written  comments  and  suggestions  on 
the  scope  of  the  analysis.  The  agency 
gives  notice  of  the  full  environmental 
analysis  and  decision  making  process  so 
that  interested  and  affected  people  may 
be  able  to  participate  and  contribute  in 
the  final  decision. 
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DATES:  Cominents  concerning  the  scope 
of  this  proposal  should  be  received  in 
writing  by  May  15, 1999. 
ADDRESSES:  Send  written  comments  and 
suggestions  to  Fred  C.  Gonzalez,  District 
Ranger,  12641  Sullivan  Lake  Road, 
Metaline  Falls,  Washington  99153. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Questions  about  this  EIS  should  be 
directed  to  Tim  Bertram, 
Interdisciplinary  Team  Leader,  12641 
SulUvan  Lake  Road,  Metaline  Falls, 
Washington  99153  (phone:  509-446- 
7500). 

SUPPLEMENTARY  INFORMATION:  The 
Proposed  Action  is  to  grant  an  easement 
to  Stimson  Lumber  Company 
authorizing  the  construction, 
reconstruction,  and  use  of  seven 
segments  of  road,  totaling 
approximately  2.69  miles,  to  access 
their  property.  Sections  of  land  to  be 
accessed  are  surrounded  by  NFS  lands 
and  no  legal  road  access  to  the  sections 
currently  exists.  Stimson  Lumber 
Company  seeks  access  pursuant  to  the 
Alaska  National  Interest  Lands 
Conservation  Act,  (ANILCA).  The 
ANILCA  directs  the  Forest  Service  to 
grant  access  to  inholdings  of  non- 
Federal  land  within  the  National  Forest 
boundary  for  the  reasonable  use  and 
enjojnment  of  those  lands  by  the 
landowner.  Stimson  has  stated  that  it 
intends  to  manage  the  lands  to  be 
accessed  for  long-term  timber 
production  utihzing  conventional 
groimd  based  logging  systems.  The 
apphcant  intends  to  bidld  roads  on  the 
easement  sufficient  to  support  the 
intended  use  of  the  land. 

The  proposed  Action  may  result  in  an 
amendment  to  the  Forest  Plan  to 
provide  additional  standards  and 
guidelines  for  the  LeClerc  Grizzley  Bear 
Management  Unit.  The  standards  and 
guidelines  would  be  based  upon 
recommendations  provided  in  the 
Interagency  Grizzly  Bear  committee 
Task  Force  Report  (as  revised  July  29, 
1998). 

This  aiialysis  will  evaluate  a  range  of 
alternatives  for  granting  access  for 
Stimson's  inholdings.  The  access 
involves  approximately  2.69  miles  of 
road  on  22  acres  of  NFS  lands. 

Analysis  of  effects  will  include  both 
the  project  area  on  NFS  lands  as  well  as 
affects,  on  non-federal  Stimson  lands 
accessed  by  the  roads.  Analysis  areas 
will  differ  based  on  resource  being 
assessed  (watershed  boundaries,  grizzly 
bear  management  units,  etc.). 

The  Draft  EIS  will  be  tiered  to  the 
Colville  National  Forest  Land  and 
Resource  Management  Plan.  The  Land 
and  Resource  Management  Plan's 
Management  Area  direction  for  this 


project  area  is  approximately  3  percent 
Old  Growth  Dependent  Species  Habitat 
(Management  Area  1),  30  percent  Wood/ 
Forage  Emphasis  (Management  Area  7), 
and  67  percent  Winter  Range 
(Management  Area  8). 

Preliminary  issues  include:  (1)  Under 
ANILCA  and  its  implementing 
regulations,  what  would  constitute 
reasonable  access  to  Stimson  land;  (2) 
What  would  be  the  effects  of  granting 
access  to  Stimson  land  on  natural 
resources  including  proposed, 
threatened,  and  endangered  species 
habitat;  and  (3)  Where  is  access 
mutually  needed  by  both  Stimson  and 
the  Forest  Service  to  meet  both 
economic  concerns  and  natural  resource 
objectives? 

A  range  of  alternatives  will  be 
considered,  including  a  no-action 
alternative.  Initial  scoping  began  in  May 
1992  with  notice  and  mailings  to 
interested  parties.  An  Interdisciplinary 
team  was  assigned  on  May  28, 1992  to 
identify  and  clarify  issues,  to  explore 
and  develop  alternatives  based  on  key 
issues,  and  to  review  and  analjrze 
potential  environmental  effiects.  An 
Environmental  Assessment  (EA),  called 
the  Stimson  Cost-Share  EA,  was  issued 
to  the  public  for  comment  from  July  16, 
1997  to  August  15, 1997.  A  Decision 
Notice/Finding  of  No  Significant  Impact 
was  issued  on  March  6, 1998.  The 
decision  document  was  appealed  and 
reversed  by  the  Appeal  Deciding  Officer 
on  Jime  15, 1998.  comments  from  the 
EA  comment  period  and  the  appeals 
have  been  incorporated  in  the 
preparation  of  this  Notice  and  the 
Proposed  Action. 

Ine  Environmental  Protection  Agency 
(EPA)  will  publish  a  Notice  of 
Availability  of  the  draft  EIS  in  the 
Federal  Register.  The  draft  EIS  is 
expected  to  be  available  by  June,  1999. 
The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
notice  appears  in  the  Federal  Register. 
It  is  important  that  those  interested  in 
the  management  of  the  Colville  National 
forest  participate  at  that  time. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process. 

First,  reviewers  of  the  draft  EIS  must 
structure  their  participation  in  the 
enviroiunental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NBDC,  435  U.S.  519,553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft  EIS 
stage  but  that  are  not  raised  imtil  after 
completion  of  the  final  EIS  may  be 


waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  f.  2d  1016, 
1022  (9th  Cir.,  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  Proposed 
Action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  ^e  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
Statement.  Reviewers  may  wish  to  refer 
to  the  Coimcil  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  EIS  is  scheduled  to  be 
available  by  September  1999.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  substantive  comments 
received  during  the  comment  period  for 
the  draft  EIS.  The  Lead  Agency  is  the 
USDA  Forest  Service.  The  responsible 
official  is  Colville  National  Forest 
Supervisor,  Robert  L.  Vaught,  765  South 
Main.  Colville,  WA  99114.  The 
responsible  official  will  decide  which,  if 
any,  of  the  alternatives  will  be 
implemented.  The  decision  and  the 
rationale  for  the  decision  will  be 
dociunented  in  the  record  of  Decision, 
which  will  be  subject  to  Forest  Service 
Appeal  Regulations  (36  CFR  Part  215). 

Dated:  March  30, 1999. 
Robert  L.  Vaught, 

Forest  Supervisor 

[PR  Doc.  99-«726  Filed  4-7-99;  8:45  am] 

BILLING  COOE  3410-11-M 
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ACTION:  Notice  of  issuance  of  a  letter  of 
authorization. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA),  as  amended,  and 
implementing  regulations,  notification 
is  hereby  given  that  a  1-year  letter  of 
authorization  to  take  small  numbers  of 
seals  and  sea  lions  was  issued  on  April 
2,  1999,  to  the  30*  Space  Wing,  U.S.  Air 
Force. 

ADDRESSES:  The  letter  of  authorization 
and  supporting  documentation  are 
available  for  review  during  regular 
business  hours  in  the  following  offices: 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910,  and  the  Southwest  Region, 
NMFS,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  Office  of 
Protected  Resources.  NMFS,  (301)  713- 
2055,  or  ChrisUna  Fahy,  NMFS.  (562) 
980-4023. 

SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(A)  of  the  MMPA  (16  U.S.C. 
1361  ef  seq.)  directs  NMFS  to  allow,  on 
request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 
Under  the  MMPA,  the  term  "taking" 
means  to  harass,  himt,  capture,  or  kill  or 
to  attempt  to  harass,  hunt,  capture  or 
kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availahility  of  the  species  or 
stock(s)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  seals  and  sea 
lions  incidental  to  missile  and  rocket 
launches,  aircraft  flight  test  operations, 
and  helicopter  operations  at  Vandenberg 
Air  Force  Base,  CA  were  published  on 
March  1, 1999  (64  FR  9925),  and  remain 
in  effect  until  December  31,  2003. 

Issuance  of  this  letter  of  authorization 
is  based  on  a  finding  that  the  total 


takings  will  have  no  more  than  a 
negligible  impact  on  the  seal  and  sea 
lion  populations  off  the  Vandenberg 
coast  and  on  the  Northern  Channel 
Islands. 

Dated:  April  2,  1999. 
Art  Jeffere, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-8767  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  0330990] 

Marine  Mammais;  File  No.  94&-1499-00 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
Glacier  Bay  National  Park  and  Preserve, 
has  applied  in  due  form  for  a  permit  to 
take  humpback  whales  [Megaptera 
novaeangliae),  minke  whales 
(Balaenoptera  acutomstrata,  and  killer 
whales  {Orcinus  orca)  for  purposes  of 
scientific  research. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  May  10, 
1999.  ,       ^ 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Docxmientation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Regional  Administrator,  Alaska 
Region,  709  W.  9*  Street,  Federal 
Building,  Room  461,  P.O.  Box  21668, 
Juneau,  Alaska  99802  (907/586-7012). 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Qiief,  Permits 
and  Documentation  Division,  F/PRl, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particiUar  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 


FOR  FURTHER  INFORMATK)N  CONTACT: 
Jeannie  Drevenak,  301/713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  imder  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  etseq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  and  the  regidations  governing 
the  taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
222.23). 

The  applicant  is  requesting 
authorization  to  inadvertently  harass  up 
to  200  humpback  whales  [Megaptera 
novaeangliae)  20  minke  whales 
[Balaenoptera  acutorostrata)  and  75 
killer  whales  [Orcinus  orca)  annually 
for  scientific  research  purposes  during 
observational,  photo-identification,  prey 
assessment  and  acoustic  monitoring 
activities,  and  collection  of  sloughed 
skin  samples  for  export  to  New  Zealand. 
Research  will  be  conducted  in  the 
waters  of  Glacier  Bay  and  Icy  Strait, 
Alaska  over  a  five  year  period.  The 
applicant  proposes  to  initiate  this  work 
on  May  1, 1999. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Conunission  and  its  Conunittee  of 
Scientific  Advisors. 

Dated:  March  30, 1999. 
AnnHodunan, 

Acting  Chief  Permits  and  Documentation 
Division.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  99-8615  Filed  4-7-99;  8:45  am) 

BILUNG  CODE  3610-22-F 
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Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  appUcations  for 

amendments. 

summary:  Notice  is  hereby  given  that 
the  Alaska  SeaLife  Center  (ASLC),  P.O. 
Box  1329,  Seward,  AK  99664  has 
requested  an  amendment  to  scientific 
research  and  enhancement  Permit  No. 
881-1443;  and  the  Center  for  Coastal 
Studies  (CCS),  59  Commercial  Street, 
P.O.  Box  1036,  Provincetown,  MA 
02657  has  requested  an  amendment  to 
scientific  research  Permit  No.  633-1483. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  May  10, 
1999. 

ADDRESSES:  The  amendment  requests 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  and  Docimientation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910  (301/713- 
2289): 

For  the  Alaska  SeaLife  Center  (Permit 
No.  881-1443):  Regional  Administrator, 
Alaska  Region,  National  Marine 
Fisheries  Service,  NOAA,  P.O.  Box 
21688,  Jimeau,  AK  99802-1668  (907/ 
586-7221);  and 

For  the  Center  for  Coastal  Studies 
(Permit  No.  633-1483):  Regional 
Administrator,  Northeast  Region, 
National  Marine  Fisheries  Service, 
NOAA,  One  Blackburn  Dr.,  Gloucester, 
MA  01930-0070  (978/281-9250). 

Written  comments  or  requests  for  a 
public  hearing  on  these  requests  shoidd 
be  submitted  to  the  Chief,  Permits  and 
Documentation  Division,  F/PRl,  Office 
of  Protected  Resources,  NMFS,  1315 
East-West  ffighway.  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  these 
particidar  amendment  requests  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 
FOR  FURTHER  INFORMATK)N  CONTACT:  Sara 
Shapiro  or  Ruth  Johnson,  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  to  Permit  No.  881- 
1443  (ASLC),  issued  on  March  27, 1998 
(63  FR  14905),  and  the  subject 
amendment  to  Permit  No.  633-1483 
(CCS),  issued  on  March  3, 1999  (64  FR 
10276)  are  requested  under  the 
authority  of  the  Marine  Mammal 


Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  222.23). 

Permit  No.  881-1443  (ASLC) 
authorizes  the  Permit  Holder  to:  assess 
nutritional  physiology,  metabolic 
development,  and  clinical  health  imder 
captive  conditions  of  six  harbor  seals 
[Phoca  vitulina)  and  three  Steller  sea 
lions  [Eumetopias  jubatus);  conduct 
stable  isotope  and  lipid  metaboUsm 
studies  on  the  harbor  seals:  and  conduct 
a  two-week  fasting  study  as  part  of  the 
controlled  dietary  studies.  The  Permit 
Holder  requests  authorization  to 
conduct  the  following  experiments  on 
the  Steller  sea  lions:  reproductive 
chemistry  and  physiology;  immunology; 
organochlorine  testing;  dive  disorders: 
optimal  foraging;  and  body  condition. 

Permit  No.  633-1483  (CCS)  authorizes 
the  Permit  Holder  to:  conduct 
behavioral  observations  of,  and  photo- 
identify  Northern  right  whales 
{EubaJaena  glacialis)  during  aerial  and 
vessel  surveys:  place  VHF  tags  on  right 
whales  during  the  course  of  vessel 
surveys;  collect  skin  and  blubber  biopsy 
samples  and  sloughed  skin;  and  export 
skin  samples  for  genetic  analysis.  The 
Permit  Holder  requests  authorization  to 
approach,  photo-identify,  and  collect, 
import  and  export  tissue  samples  from 
£ree-ranging,  entangled,  and  stranded 
humpback  whales  [Megaptera 
novaeangliae)  and  other  balaenopterid 
species.  CCS  proposes  to  conduct  this 
research  in  the  U.S.  waters  of  the 
Atlantic  Ocean. 

In  compliance  with  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
enviroimiental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  April  1, 1999. 
Ann  D.  Teibiuh, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  99-8760  Filed  4-7-99;  8:45  am) 
BHUNO  CODE  3610-29-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  hnport  Limits  for  Certain 
Cotton.  Man-Made  Rber.  Silk  Blend 
and  Other  Vegetable  Rber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  India 

April  2, 1999. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  April  9, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  carryforward  applied  to  the  1998 
limits  and  an  additional  5%  allowance 
for  100  percent  cotton  garments  made  of 
handloomed  fabrics. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
SchMiule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63  FR  68247,  published  on 
December  10, 1998. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
April  2. 1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  4, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
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made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  India  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1999  and  extends  through 
December  31,  1999. 

Effective  on  April  9, 1999,  you  are  directed 
to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

/Adjusted  twelve-month 
limits 

Levels  in  Group  1 

314 

8,101,059  square  me- 
ters. 

315 

14,108.165  square 
meters. 

334/634.... 

160,923  dozen. 

335/635  .... 

716,429  dozen. 

336/636  .... 

••«•••>■■••••••. 

958,106  dozen. 

338/339  .... 

3,931,812  dozen. 

340/640  .... 

2,127,435  dozen. 

341  

4.220,145  dozen  of 

which  not  more  than 

2,532,085  dozen 

shall  be  in  Category 

341 -Y  2. 

342/642  .... 

1,247,394  dozen. 

347/348  .... 

71 1  737  dozen 

351/651  .... 

290,544  dozen. 

369-D3  .... 

1,350,698  kilograms. 

369-S*  .... 

736,744  kilograms. 

641  

1,519.843  dozen. 

Group  II. 

200,201,220-227, 

116.737.121  square 

237,239pt.5,  300, 

meters  equivalent. 

301,331-^33, 

350,  352, 

359pt.«, 

360-362, 

600- 

604,606 

'.607. 

611-629, 

631. 

633,638, 

639, 

643-646, 

649, 

650,652, 

659pt8, 

666,  669pt.  9,  670, 

831,833-838, 

840-858  and 

859pt.  '0, 

asa 

group. 

369-S:     only     HTS     number 
239pt.:     only     HTS     number 


^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1998. 

2  Category  341 -Y:  only  HTS  numbers 
6204.22.3060,  6206.30.3010,  6206.30.3030 
and  621 1 .42.0054. 

3  Category  369-D:  only  HTS  numbers 
6302.60.0010,  6302.91.0005  and 
6302.91.0045. 

*  Category 
6307.10.2005. 

*  Category 
6209.20.5040  (diapers). 

^Category  359pt.:  all  HTS  numbers  except 
6406.99.1550. 

^Category  606:  all  HTS  numbers  except 
5403.31.0040  (for  administrative  purposes 
Category  606  is  designated  as  606(1)). 

*  Category  659pt.:  all  HTS  numbers  except 
6406.99.1510  and  6406.99.1540. 

9  Category  669pt.:  all  HTS  numbers  except 
5601.10.2000,  5601.22.0090,  5607.49.3000, 
5607.50.4000  and  6406.10.9040. 

10  Category  859pt.:  only  HTS  numbers 
6115.19.8040,  6117.10.6020,  6212.10.5030, 
6212.10.9040,  6212.20.0030.  6212.30.0030, 
6212.90.0090,  6214.10.2000  and 
6214.90.0090. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.99-«786  Filed  4-7-99;  8:45  am] 
BtLUNG  CODE  3610-OR-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agricultural  Advisory  Committea 
Meeting 

This  is  to  give  notice,  pursuant  to 
Section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  §  10(a), 
that  the  Commodity  Futures  Trading 
Commission's  Agricultural  Advisory 
Committee  will  conduct  a  public 
meeting  on  April  21, 1999  in  the  first 
floor  hearing  room  (Room  1000)  of  the 
Commission's  Washington,  DC 
headquarters,  Three  LaJFayette  Centre, 
1155  21st  Street,  NW,  Washington,  DC 
20581.  The  meeting  v^ill  begin  at  1:00 
p.m.  and  last  imtil  5:00  p.m.  The  agenda 
will  consist  of  the  following: 

Agenda 

1.  Welcoming  Remarks. 

2.  Panel  Discussion  on  Risk  Management 
Strategies  for  Producers  of  Agricultural 
Commodities. 

3.  Panel  Discussion  on  Legislative 
Initiatives  for  Crop  Insurance  and  other  Risk 
Management  Proposals. 

4.  Status  Report  and  Discussion  of 
Potential  Modifications  of  the  Agricultural 
Trade  Option  Pilot  Program. 

5.  Other  Business. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Advisory  Committee, 
Commissioner  David  D.  Spears,  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  urill,  in  his  judgment,  facilitate 
the  orderly  conduct  of  business.  Any  member 
of  the  public  who  wishes  to  file  a  written 
statement  with  the  Advisory  Committee 
should  mail  a  copy  of  the  statement  to  the 
attention  of:  The  Agricultural  Advisory 
Committee,  c/o  Commissioner  David  D. 
Spears,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre,  1155 
21st  Street,  NW,  Washington,  DC  20581, 
before  the  meeting.  Members  of  the  public 
who  wish  to  make  oral  statements  should 
inform  Commissioner  Spears  in  writing  at  the 
foregoing  address  at  least  three  business  days 
before  the  meeting.  Reasonable  provision  will 
be  made,  if  time  permits,  for  an  oral 
presentation  of  no  more  than  five  minutes 
each  in  duration. 


Issued  by  the  Conunission  in  Washington, 
DC  on  April  2, 1999. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  99-8652  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  S361-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army  Corps  of 
Engineers 

Intent  to  Prepare  an  Integrated 
Feasibility  Report/Environmental 
impact  Statement  for  Environmental 
Restoration  and  Flood  Control  in  the 
Sand  Creek  Watershed  near  Wahoo, 
Nebrasica 

agency:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  Congress  authorized  the  U^. 
Army  Corps  of  Engineers  (COE)  to 
conduct  a  reconnaissance  study  along 
the  Lower  Platte  River  and  Tributaries, 
Nebraska  in  the  interest  of  flood  control, 
environmental  restoration,  and  other 
purposes. The  COE  has  conducted  a 
reconnaissance  study  pursuant  to  this 
authority,  and  has  determined  that 
further  study  in  the  Sand  Creek 
Watershed  in  the  nature  of  a  Feasibility- 
Phase  Study  is  required  to  fulfill  the 
intent  of  the  study  authority  and  to 
assess  the  extent  of  the  Federal  interest. 

The  goal  of  the  integrated  Feasibility 
Study /EIS  will  be  to  determine  the 
alternative  that  provides  a  desired 
combination  of  environmental 
restoration,  reduction  of  sedimentation 
and  water  quality  improvement,  while 
also  providing  flood  damage  reduction 
and  recreation  benefits. 

Alternatives  proposed  for 
consideration  are  (1)  a  637-surface  acre 
multipurpose  impoimdment  one  mile 
north  of  Wahoo,  Nebraska  on  Sand 
Creek  locally  known  as  the  Lake 
Wanahoo  proposal,  (2)  seven  smaller 
impoimdments  upstream  from  the  Lake 
Wanahoo  site  proposed  by  the  Natural 
Resources  Conservation  Service  (NRCS) 
in  1998,  (3)  two  smaller  impoundments 
upstream  that  were  proposed  by  the 
COE  back  in  1960,  (4)  a  combination  of 
Lake  Wanahoo  and  one  of  the  old  COE 
damsites,  (5)  a  combination  of  Lake 
Wanahoo  and  the  seven  smaller 
upstream  impoundments,  and  (6)  one  or 
more  stream  channel  grade  control 
structures  starting  at  the  Lake  Wanahoo 
location  and  sized  to  provide  wetlands 
without  creating  a  structure  needing  a 
dam  classification.  The  no  COE  action 
alternative  vtrill  also  be  considered. 
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A  single  scoping  meeting  will  be  held 
in  Wahoo,  Nebraska  in  the  Lower  Platte 
North  Natural  Resources  District  (NRD) 
conference  room  from  7:00-9:00  pm  on 
May  4, 1999.  Scoping  comments  will  be 
accepted  by  phone  or  mail  at  any  time 
during  the  preparation  of  the  Draft 
Feasibility  Report/Draft  EIS. 

FOR  FURTHER  INFORMATTON  CONTACT: 
Questions  about  the  proposed  action 
and  Draft  EIS  should  be  directed  to 
Candace  M.  Thomas,  Chief, 
Environmental  and  Economics  Section, 
Water  Resources  Branch,  U.S.  Army 
Corps  of  Engineers,  215  North  17th 
Street,  Omaha,  Nebraska  68102-4978, 
phone  (402)  221-4575,  email: 
Candice.M.Thomas@usace.army.mil 

SUPPLEMENTARY  INFORMATION:  The  Lower 
Platte  North  NRD  is  a  cost-sharing 
sponsor  in  the  preparation  of  the 
feasibility  study  ZEIS,  and  would  also  be 
required  to  cost-share  on  any  project 
that  results  from  the  study.  The 
feasibility  report  and  EIS  will  be 
integrated  to  reduce  paperwork  and 
redundancy,  and  to  consolidate 
planning  dociunentation  into  one 
consistent  report. 

A  watershed  planning  approach  has 
been  taken  in  the  Sand  Creek  watershed. 
A  1998  watershed  plan  prepared  by  the 
Lower  Platte  North  NRD  and  the  NRCS 
consists  of  7  dams  that  will  reduce  rural 
and  urban  flood  damages,  reduce 
sedimentation  and  scour,  enhance  fish 
and  wildlife  habitat,  enhance  water 
quaUty,  improve  economic  conditions, 
and  provide  recreational  opportunities. 
That  planning  process  was  extended 
nearly  three  years  for  additional  studies 
and  consultation  with  the  USFWS  on 
the  timing  and  flows  of  the  Platte  River 
and  potential  impacts  on  the 
endangered  pallid  sturgeon. 

During  the  delay  period,  the  Lower 
Platte  North  NRD  also  began  pursuing  a 
Lake  Wanahoo  project  that  would 
address  some  of  the  same  flooding 
problems.  The  opportimity  for  building 
Lake  Wanahoo  stems  irom  the  redesign 
of  U.S.  Highway  77  from  a  two-lane 
highway  to  a  four-lane  expressway.  This 
construction  is  scheduled  to  begin  in 
2002.  The  Lake  Wanahoo  dam 
embankment  could  also  serve  as  the 
expressway  crossing  of  Sand  Creek. 
Gregory  D.  Showalter, 
Anny  Federal  Register  Liaison  Officer. 
(FR  Doc.  99-8765  Filed  4-7-99;  8:45  am) 

BILLING  CODE  37ia-62-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Propoeed  Information 
Collection  flequeets 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  Hie  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507(j)),  since  public 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  April  19, 1999.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
June  7, 1999. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Daimy  Werfel,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503.  Comments  regarding  the 
regular  clearance  and  requests  for  copies 
of  the  proposed  information  collection 
request  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  400 
Maryland  Avenue,  S.W..  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651,  or  should  be  electronically 
mailed  to  the  internet  address  Pat 
Sherrill@ed.gov,  or  should  be  faxed  to 
202-708-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-«196. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-S77-6339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35}  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  coUection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  pubUc  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purposes  of  the  information  collection. 


violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obUgations.  The  Acting  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  this  notice  containing 
proposed  information  collection 
requests  at  the  begiiming  of  the 
Departmental  review  of  the  information 
collection.  Each  proposed  information 
collection,  grouped  by  office,  contains 
the  following:  (1)  Type  of  review 
requested,  e.g.,  new,  revision,  extension, 
existing  or  reinstatement;  (2)  Title;  (3) 
Siunmary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quahty,  utiUty, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  April  5, 1999. 

William  E.  Burrow, 

Acting  Leader.  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education. 

Type  of  Review:  New. 

Title:  Application  for  Grants  Under 
the  Developing  Hispanic-Serving 
Institutions  Program. 

Abstract:  This  information  is  required 
of  institutions  of  higher  education 
designated  eligible  to  apply  for  grants  as 
Hispanic-Serving  Institutions  under 
Title  V,  Part  A  of  the  Higher  Education 
Act  of  1965,  as  amended.  This 
information  will  be  used  in  the 
evaluation  process  to  determine 
whether  proposed  activities  are 
consistent  with  legislated  activities,  and 
to  determine  the  dollar  share  of  the 
Congressional  appropriation. 

Additional  information:  The  Higher 
Education  Amendments  of  1998  made 
significant  changes  to  the  statutory 
authorization  for  Title  HI,  Part  A.  Title 
V  was  created  to  replace  Part  A,  section 
316  of  Title  II  and  was  named  the 
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Developing  Hispanic-Serving 
Institutions  Program. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 

Responses:  100 

Burden  Hours:  850 

[FR  Doc.  99-8748  Filed  4-7-99;  8:45  am) 
BILLING  CODE  400IMI1-M 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
NonprolHeration  Policy;  Proposed 
Subsequent  Arrangement 

agency:  Department  of  Energy. 
ACTION:  Subsequent  Arrangement. 

SUMMARY:  The  Department  is  providing 
a  notice  of  a  proposed  "subsequent 
arrangement"  under  the  Agreement  for 
Cooperation  in  the  Peaceful  Uses  of 
Nuclear  Energy  Between  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community 
(EURATOM)  and  the  Agreement  for 
Cooperation  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Canada  Concerning  the 
Civil  Uses  of  Atomic  Energy.  This  notice 
is  being  issued  imder  the  authority  of 
section  131  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (42  U.S.C.  2160). 

The  subsequent  arrangement  concerns 
approval  of  RTD/CA(EU)-1  involving 
the  return  of  25,000  grams  of  fuel 
fabrication  scrap,  containing  23,280 
grams  of  the  isotope  U-235  (93.15 
percent  enrichment)  from  UKAEA  in 
Dounreay,  United  Kii^dom,  to,  AECL  in 
Chalk  River,  Canada.  The  material  was 
originally  transferred  to  the  United 
Kingdom  for  the  recovery  of  HEU  under 
RTD/EU(CA)-15,  which  was 
implemented  on  October  28, 1997.  The 
recovery  process  has  now  been 
completed  and  is  ready  for  retransfer  to 
Canada  for  use  as  target  material  for  the 
production  of  Molybdenum  99. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
seoirity. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  April  2, 1999. 


For  the  Department  of  Energy. 
EdFei, 

Deputy  Director,  International  Policy  and 
Analysis  Division,  Office  of  Arms  Control  and 
Nonproliferation. 
[FR  Doc.  99-8757  Filed  4-7-99;  8:45  am) 

BILUNG  CODE  64S(M)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  Nos.  ER99-473-001.  ER9e-418-001 
and  EL99-47-000] 

California  Independent  System 
Operator  Corporation  and  Pacific  Gas 
and  Electric  Company;  Notice  of 
Initiation  of  Proceeding  and  Refund 
Effective  Date 

April  5,  1999. 

Take  notice  that  on  April  2, 1999,  the 
Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  a 
proceeding  in  Docket  No.  EL99-4  7-000 
under  section  206  of  the  Federal  Power 
Act. 

The  refund  effective  date  in  Docket 
No.  EL99-47-000  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 
David  P.  Boergers, 
Secretary. 

[FR  Doc  99-8747  Filed  4-7-99;  8:45  am) 
BILUNG  CODE  «717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IN99-2-000] 

Communications  of  Marltet  Information 
Between  Affiliates;  Declaratory  Order 

Issued  April  1, 1999. 

Before  Commissioners:  James  J.  Hoecker, 
Chairman;  William  L.  Massey,  Linda 
Breathitt,  and  Curt  Hebert,  Jr. 

The  Enforcement  section.  Office  of  the 
General  Counsel  (Enforcement), 
received  a  complaint  on  the 
Enforcement  Hotline  that  a  public 
utility  informed  its  affiliate  by  phone  to 
look  the  next  day  on  the  public  utility's 
Internet  website  for  an  offer  to  sell 
energy.  The  following  day,  the  public 
utility  advertised  discounted  energy  on 
its  website  for  only  a  half-hour.  The 
affiliate  and  another  non-affiliated 
entity  arranged  to  purchase  the 
discoimted  energy  from  the  public 
utility  based  on  the  posting.  Three 
weeks  later,  another  non-affiliate 
requested  the  same  discount  terms.  The 
public  utility  refused  to  sell  energy  to 


that  non-affiliate  on  the  same  terms  at 
that  time. 

This  scenario  raises  an  issue  of 
whether  the  public  utility  gave  its 
affiliate  an  imdue  preference  by  telling 
the  affiUate  in  advance  to  look  on  the 
public  utiUty's  website  for  information 
about  an  offer  to  sell  energy.  To  provide 
guidance  and  eliminate  any  future 
imcertainty,  the  Commission  clarifies 
that  a  public  utihty  must  not  alert  its 
affiliate  to  check  for  an  electronic 
posting.  Such  a  tip  is  market 
information  that  a  utility  cannot 
selectively  disclose  to  an  affiliate. 

Background 

The  Hotline  learned  that  a  public 
utility  was  called  by  its  power 
marketing  affiliate  which  sought 
inexpensive  energy  for  a  specified  term. 
Several  days  later,  the  public  utility  told 
its  affiliate  that  the  public  utility  would 
post  on  its  web  page  an  offer  for  energy 
sales  with  price  information  the 
following  day. 

The  next  day,  the  public  utility  posted 
on  its  website  an  offer  to  sell  a  certain 
quantity  of  megawatts  of  installed 
capacity  and  energy  for  a  specified  term 
at  a  particular  price.  The  public  utility 
posted  the  offer  for  30  minutes. 

On  the  day  the  offer  was  posted,  the 
affiliate  requested  all  of  the  megawatts 
posted.  Later  the  same  day,  a  non- 
affiliated entity  requested  a  quantity  of 
energy  under  the  same  terms  given  to 
the  affiliate.  The  public  utility  agreed  to 
that  request  as  well. 

Three  weeks  later,  a  second  non- 
affiliated entity  requested  energy  on  the 
same  terms  that  the  public  utility  had 
given  the  affiliate  and  the  first  non- 
affiliated entity.  The  public  utility 
responded  that  it  could  only  offer 
capacity  and  energy  on  a  month-to- 
month  basis  and  at  a  different  price  than 
it  had  given  the  affiliate.  When  the 
second  non-affiliated  entity  asked  about 
the  sales  that  the  public  utility  had 
made  to  its  affiliate  and  the  first  non- 
affiliated entity,  the  public  utility 
replied  that  that  offering  was  posted  on 
its  website  on  one  day,  and  that  the 
price  had  to  go  up  after  that  day  because 
the  public  utility  faced  new 
environmental  requirements  and  other 
restrictions. 

Discussion 

This  sale  raises  the  issue  of  whether 
the  public  utility  provided  an  imdue 
preference  to  its  affiliate  by  telling  the 
affiliate  to  look  for  an  offer  prior  to 
posting  the  offer  on  its  website.  ^  The 


>  There  are  several  problems  with  this 
communication:  the  publit  utility  gave  advance 
notice  of  the  posting  to  the  affiliate — shortly  after 
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Commission  clarifies  such  an  advance 
commimication  to  an  affiliate  provides 
an  imdue  preference  in  violation  of 
section  205  of  the  Federal  Power  Act 
(FPA). 

Under  section  205  of  the  FPA,  the 
Commission  has  jurisdiction  over  all 
rates  and  charges  for  the  transmission  or 
sale  of  electric  energy  for  resale  in 
interstate  commerce  by  public  utilities. 
Section  205(b)  prohibits  a  pubUc  utility 
from  making  or  granting  undue 
preference  or  advantage  to  any  person  or 
subjecting  any  person  to  any  undue 
preference  or  disadvantage  or 
maintaining  any  unreasonable 
difference  in  rates,  charges,  services  or 
facilities  with  respect  to  jurisdictional 
transmission  or  sales. 
■■    hi  Detroit  Edison  Company,  et  al. 
(Detroit  Edison).  80  FERC 1 61 ,348  at 
62,197-98  (1997),  and  Allegheny  Power 
Service  Corporation  (Allegheny),  82 
FERC  161,245  (1998),  the  Commission 
provided  procedures  for  notice  and 
posting  of  affiliate  transactions,  hi 
particiJJar,  Detroit  Edison  estabUshed 
three  conditions  to  guard  against 
preferences  to  affiUates  in  sales:  (1)  A 
public  utility  may  sell  power  to  its 
affiUate  only  at  a  rate  that  is  no  lower 
than  the  rate  it  charges  non-afiiliates;  (2) 
a  public  utility  ofiiering  to  sell  power  to 
an  affiliated  marketer  must  make  the 
same  offer,  at  the  same  time,  to  non- 
affiliated entities  via  its  electronic 
bulletin  board;  and  (3)  the  pubUc  utility 
must  post  simultaneously  on  its 
electronic  bulletin  board  the  actual 
price  charged  to  its  affiliate  for  all 
transactions.^  However,  Detroit  Edison 
does  not  directly  address  whether  a 
public  utihty  may  alert  an  affiliate  to  a 
prospective  offering  prior  to  actually 
posting  the  offering  on  its  website. 

hi  UtiliCorp  United,  lac.,  et  al.  (in 
which  the  Commission  authorized  a 
public  utility  to  sell  power  at  market- 
based  rates),  the  Commission 
specifically  required  that  all  market 
information  that  is  shared  with  an 
affihate  must  be  shared  with  non- 
affihates: 

All  market  information  shared  with 
an  affiUated  power  marketer  must  be 
disclosed  simultaneously  [to  non- 
affiliates].  This  includes  information  on 
sales  or  purchases  that  will  not  be  made. 
...  If  there  is  any  communication 


the  affiliate's  telephone  request  for  power.  The 
public  utility  offered  the  power  for  sale  for  only  a 
half-hour  the  following  day.  The  short  duration  of 
the  posting  enhanced  the  value  of  the  tip  to  look 
for  the  posting. 

'  The  Commission  did  not  specify  what  it  means 
to  "post"  information  on  an  "electronic  bulletin 
board."  With  more  pervasive  use  of  the  Internet, 
"posting"  information  regarding  electric  sales  or 
transmission  transactions  generally  means  to  place 
it  on  an  Internet  site. 


between  the  two  concerning  the  utiUty's 
power  or  transmission  business — 
broker-related  or  not,  present  or  future, 
positive  or  negative,  concrete  or 
potential,  significant  or  slight — it  must 
be  simultaneously  communicated  to  all 
non-affiliates.3 

Notifying  an  affihate  to  look  for  a 
posting  is  market  information  that  a 
public  utility  must  communicate 
simultaneously  to  non-affiliates.  This  is 
consistent  with  the  Commission's  ruling 
in  the  transmission  context  that  direct 
communication  by  phone  is  not  eqiial  to 
posting  information  on  OASIS.  In 
American  Electric  Power  Service 
Corporation,  et  al.,  The  Commission 
ruled  that  transmission  providers  may 
not  disseminate  transmission 
information  to  merchant  function 
employees  or  affiliated  marketers  by 
phone,  while  requiring  non-affiUates  to 
search  the  OASIS.  Indeed,  the 
Commission  stated  that  transmission 
employees  may  not  "selectively  inform 
wholesale  merchant  employees  that 
transmission  information  will  be  posted 
on  the  OASIS  at  a  specific  time."  * 

Therefore,  the  Commission  clarifies 
that  market  information  is  not  limited  to 
an  actual  offer  to  sell  or  purchase 
power,  it  includes  the  timing  of 
electronic  postings.  Public  utilities  may 
not  selectively  communicate  any  market 
information  to  or  with  affihates.  Market 
information  that  is  given  to  an  affiliate 
must  be  disclosed  simultaneously  to  all 
non-affiliates. 

By  the  Commission. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-8746  Filed  4-7-99;  8:45  am) 

BtUJNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ReguMory 
CofniNieiion 

[Dootot  No.  MTB»-7-OO0| 

Deelin  Pipeline  Company,  LLC; 
NoMee  of  Term  Filing 

April  2. 1999. 

Take  notice  that  on  March  30, 1999, 
Destin  Pipeline  Company,  L.L.C. 
(Destin)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  on  May  1, 
1999: 


Second  Revised  Sheet  No.  123  Original  Sheet 
No.  123a 

Destin  states  that  the  purpose  of  this 
filing  is  to  update  Section  20  of  the 
General  Terms  and  Conditions  of  its 
Tariff  relating  to  marketing  affiliates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  avail^le  for  pubUc 
inspection  in  the  Pubhc  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc/fed/us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-8699  Filed  4-7-99;  8:45  am] 

BILLMG  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 
Federal  Energy  ReguMory 

[Dockat  No.  RPW  2&»  000] 


Destin  Pipeline 
Notice  o(  Proposed 
GasTarHr 


•  LLC; 
Chengee  to  FERC 


3 75  FERC  1 61,168  at  61.557  (1996),  reh'g  denied, 
76  FERC  1 61,192  (emphasis  in  original);  accord 
Cambridge  Electric  Light  Company,  et  al..  85  FERC 
161.217  at  61,898  (1998). 

«81  FERC  1 61,332  at  62,516  (1997). 


April  2,  1999. 

Take  notice  that  on  March  30, 1999, 
Destin  Pipeline  CoBfMny,  L.L.C. 
(Destin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  May  1, 1999: 

First  Revised  Sheet  No.  17 
Second  Revised  Sheet  No.  20 
Second  Revised  Sheet  No.  25 
First  Revised  Sheet  No.  26a 
First  Revised  Sheet  No.  68 
First  Revised  Sheet  No.  86 
Third  Revised  Sheet  No.  87 
First  Revised  Sheet  No.  90 
Second  Revised  Sheet  No.  194 
First  Revised  Sheet  No.  194a 
Second  Revised  Sheet  No.  210 
First  Revised  Sheet  No.  244 

Destin  states  that  the  purpose  of  this 
filing  is  to  revise  its  Tariff  to  incorporate 
certain  modifications  and  clarifications 
to  Rate  Schedule  FT-2,  and  to  Section 
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12  (Nominations),  and  Section  14 
(Resolution  of  Imbalances)  of  its  Genereil 
Terms  and  Conditions. 

Destin  states  that  the  need  for  these 
modificaitons  has  arisen  from  Destin's 
day-to-day  operating  experience  on  its 
system  during  the  initial  months  of 
service. 

Destin  states  that  copies  of  the  filing 
will  be  served  upon  its  shippers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Any  person  wishing  to  oecome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-20&-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-8702  Filed  4-7-99;  8:45  am] 

BILLING  COOE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-267-000] 

Destin  Pipeline  Company,  LLC; 
Notice  of  Petition  for  Waiver  of  Tariff 
Provisions 

April  2.  1999. 

Take  notice  that  on  March  30, 1999, 
Destin  Pipeline  Company.  L.L.C. 
(Destin]  tendered  for  filing  a  petition  for 
a  limited  waiver  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1 ,  in  accordance 
with  Section  161.3(b)  of  the 
Commission's  Regulations,  18  CFR 
161.3(b). 

Destin  requests  a  limited  waiver  of  its 
Tariff  to  the  extent  necessary  to  make  an 
adjustment  to  its  shippers' 
transportation  accounts  for  the  months 
of  September,  1998,  through  April, 
1999. 

In  its  initial  months  of  operation, 
Destin  has  determined  that  its  cashout 
provisions  in  Section  14  of  the  General 


Terms  and  Conditions  of  its  Tariff  can 
result  in  an  inequity  when  a  shipper's 
imbalance  is  a  minor  quantity,  yet  a 
large  percentage  of  its  monthly 
transported  volume.  For  example,  such 
a  result  could  affect  small  working 
interest  owners,  shippers  transporting 
Plant  Thermal  Reduction  only,  or 
shippers  commencing  service  at  the  end 
of  a  month.  Under  Destin's  current 
Tariff  provision,  the  smallest  system 
imbalances  can  incur  the  worst  per  imit 
cashout  economics  for  a  shipper. 

Accordingly,  Destin  has  filed  on 
March  30,  1999,  a  proposed 
modification  to  Section  14  of  the 
General  Terms  and  Conditions  of  its 
Tariff  to  add  a  5,000  Dth  tolerance, 
within  which  a  shipper  will  be  cashed 
out  at  100%  of  the  High  or  Low  Price, 
as  applicable,  regardless  of  the 
percentage  of  excess  deliveries  or 
receipts.  This  tariff  change  is  proposed 
to  be  effective  May  1, 1999. 

In  preparing  its  Tariff  filing,  Destin 
compiled  a  list  of  shippers  from 
September,  1998,  through  February, 
1999.  with  imbalances  of  less  than  5,000 
Dth  that  were  subject  to  cashout  tiers 
under  Destin's  Tariff.  This  information 
is  attached  as  Appendix  A  to  Destin's 
filing  in  this  proceeding.  Destin  will 
make  a  subsequent  informational  filing 
in  this  proceeding  to  provide  the  list  of 
shippers  affected  by  the  waiver  for  the 
period  March- April,  1999,  when  such 
data  is  available. 

Destin  believes  that  any  imbalances  of 
less  than  5,000  Dth  occurring  from 
September,  1998,  through  April,  1999, 
after  which  Destin's  Tariff  revision  will 
be  effective,  should  be  cashed  out  at 
100%  of  the  High  or  Low  Price,  as 
applicable,  rather  than  according  to  the 
premium  tiers  required  in  Section  14.1. 
Destin  submits  that  the  specific  facts 
presented  plus  the  inequitable  result 
absent  an  adjustment  constitute  good 
cause  for  the  Commission  to  grant  a 
waiver  of  its  Tariff  to  the  extent 
necessary  to  allow  Destin  to  make  such 
an  adjustment  to  its  shippers' 
transportation  accotmts. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  Mdth  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
April  9, 1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-8703  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  6717-01-« 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT99-1 3-000] 

Distrigas  of  Massachusetts 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

April  2, 1999. 

Take  notice  that  on  March  31, 1999, 
Distrigas  of  Massachusetts  Corporation 
(DOMAC)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheet, 
to  become  effective  Jime  1, 1999: 

Sixth  Revised  Sheet  No.  94 

DOMAC  states  that  the  ptirpose  of  this 
filing  is  to  record  semiannual  changes  in 
DOMAC's  index  of  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regtdatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  vtrill 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-8695  Filed  4-7-99;  8:45  am] 

BILLING  COOE  6717-01-M 


Federal  Register /Vol.  64,  No.  67 /Thursday,  April  8,  1999 /Notices 


17153 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP99-270-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Revenue  Crediting  Report 

April  2. 1999. 

Take  notice  that  on  March  31, 1999, 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  its  revenue  crediting 
report  for  the  calendar  year  1998. 

El  Paso  states  that  the  report  details  El 
Paso's  crediting  of  risk  sharing  revenues 
for  the  calendar  year  1998  in  accordance 
with  Section  25.3  of  the  General  Terms 
and  Conditions  of  its  Volume  No.  1-A 
tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
April  9, 1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A  Watson,  Jr^ 
Acting  Secretary. 
[FR  Doc.  9»-a706  Filed  4-7-99;  8:45  am] 

BILUNQ  CODE  6717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  GT99-1 5-000] 

Equltrans,  LP.;  Notice  of  Proposed 
Cliange  in  FERC  Gas  Tariff 

April  2, 1999. 

Take  notice  that  on  March  31, 1999, 
Equitrans,  L.P.  (Equitrans),  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Voliune  No.  1,  the 
following  tariff  sheets,  to  become 
effective  April  1. 1999: 

Eleventh  Revised  Sheet  No.  400 
Fourteenth  Revised  Sheet  No.  401 


Equitrans  states  that  this  filing  is 
made  to  update  Equitrans'  index  of 
customers.  In  Order  No.  581  the 
Commission  established  a  revised 
format  for  the  Index  of  Customers  to  be 
included  in  the  tariffs  of  interstate 
pipelines  and  reqiured  the  pipelines  to 
update  the  index  on  a  quarterly  basis  to 
reflect  the  changes  in  contract  activity. 
Equitrans  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  tariff  sheets  to  take  effiect 
April  1, 1999,  the  first  calendar  quarter, 
in  accordance  with  Order  No.  581. 

Equitrans  states  that  a  copy  of  its 
fiUng  has  been  served  upon  its 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  washing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-8697  Filed  4-7-99;  8:45  am] 

BIUINO  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  CP99-273-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Request  Under  Bianlcet 
AutiK>rization 

April  2, 1999. 

Take  notice  that  on  March  26, 1999, 
Florida  Gas  Transmission  Company 
(FCT),  P.O.  Box  1188,  Houston,  Texas 
77251-1188,  filed  in  Docket  No.  CP99- 
273-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  a  delivery  point  for 


Clearwater  Gas  System  (Clearwater), 
located  in  Pasco  Coimty,  Florida,  imder 
FGT's  blanket  certificate  issued  in 
Docket  No.  CP82-553-000,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  pubUc  inspection. 

FGT  proposes  to  construct,  operate, 
and  own  an  additional  deUvery  point 
which  will  be  coated  on  the  Anclote 
Lateral,  in  Section  35,  Township  26 
South,  Range  16  East,  Pasco  County, 
Florida.  FGT  states  that  the  subject 
delivery  point  will  include  a  tap,  minor 
connecting  pipe,  electronic  flow 
measurement  equipment,  and  any  other 
related  appurtenant  facilities  necessary 
for  FGT  to  transport  for  and  deliver  to 
Clearwater  of  up  to  5,000  MMBtu  per 
day  and  1,825,000  MMBtu  periyear  of 
natural  gas.  FGT  declares  that  the 
proposed  end-use  of  the  gas  will  be 
commercial,  industrial,  and  residential. 

FGT  states  that  Clearwater  will 
reimburse  FGT  for  the  total  costs  of  the 
proposed  construction  which  is 
estimated  to  be  $68,000  and  includes 
Federal  income  tax  gross-up.  FGT 
asserts  that  Clearwater  will  construct, 
operate,  and  own  the  non-jurisdictional 
fecilities  which  will  include  a  meter  and 
regulation  station,  minor  piping,  other 
related  appurtenant  facilities,  and  a 
fence  and  gate  at  the  new  station  site. 

FGT  declares  that  the  gas  quantities 
proposed  to  be  delivered  by  FGT  to 
Clearwater  at  the  subject  delivery  point 
will  be  within  existing  authorized  levels 
of  service  and  will  have  no  incremental 
effect  on  FGT's  pipeline  system. 
Therefore,  FGT  asserts  that  the  request, 
as  proposed  herein,  will  not  impact 
their  peak  day  deliveries  nor  will  it 
impact  FGT's  annual  gas  deUveries  to 
Clearwater. 

Any  person  or  the  Commission  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commissions'  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  Section  7  of 
the  Natiural  Gas  Act. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-8693  Filed  4-7-99;  8:45  am) 

BNJJNQ  CODE  e717-01-« 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

Poctet  No.  MT99-4-000] 

Gulf  Statea  Tranamiaaion  Corporation; 
Notice  of  HIing 

April  2. 1999. 

Take  notice  that  on  March  30, 1999, 
Gulf  States  Transmission  Corporation 
(Gulf  States),  tendered  for  filing  and 
acceptance  Sub  Second  Revised  Sheet 
No.  57  for  inclusion  in  Gulf  States  FERC 
Gas  Tariff,  Original  Volume  No.  1.  Gulf 
States  requests  that  the  revised  tariff 
sheet  be  deemed  effective  February  12, 
1999. 

Gulf  States  that  the  tendered  sheet  is 
filed  in  compliance  with  the  Order 
Accepting  Tariff  Sheets  issued  in  this 
docket  by  the  Federal  Regulatory  Energy 
Commission  on  March  17, 1999. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-6698  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 


[Docket  No.  RP9»-268-000] 

Mid  Louiaiana  Gaa  Company;  Notice  of 
Proposed  Changes  in  FERC  Gaa  Tariff 

April  2, 1999. 

Take  notice  that  on  March  31, 1999, 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  May  1, 1999: 

Third  Revised  Sheet  No.  77 
Fourth  Revised  Sheet  No.  78 
Fourth  Revised  Sheet  No.  79 
Third  Revised  Sheet  No.  87 
Second  Revised  Sheet  No.  88 
Third  Revised  Sheet  No.  157 
Third  Revised  Sheet  No.  166 

Mid  Louisiana  states  that  the  purpose 
of  this  filing  is  to  comply  with 
Commission  Order  No.  587-G,  issued 
April  16, 1998  in  Docket  No.  RM96-1- 
007  wherein  the  Commission  adopted, 
by  reference,  certain  standardized 
business  procedures,  Version  1.2  as 
submitted  by  the  Gas  Industry 
Standards  Board  (GISB). 

Mid  Louisiana  requests  that  the 
Commission  grant  a  waiver  of  the  filing 
deadline  as  stipulated  in  the  Order 
thereby  allowing  the  indicated  tariff 
sheets(s)  be  accepted  to  be  effective  May 
1, 1999. 

Pursuant  to  Section  154.7(a)(7)  of  the 
Commission's  Regulations,  Mid 
Loui'^iana  respectfully  requests  waiver 
of  any  additional  requirement  of  the 
Regulations  in  order  to  permit  the 
tendered  tariff  sheet  to  become  effiective 
May  1, 1999,  as  submitted. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations,  all  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-8704  Filed  4-7-99;  8:45  am] 

aaiMG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Doclwt  No.  TM99-5-1fr-000] 

National  Fuel  Gaa  Supply  Corporation; 
Notice  of  Tariff  Rling 

April  2, 1999. 

Take  notice  that  on  March  31, 1999, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  become,  effective  April  1, 1999. 

Sixteenth  Revised  Sheet  No.  9 

National  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  order  issued  February  16, 
1996,  in  Docket  No.  RP94-367-O00,  et 
al..  Under  Article  L  Section  4,  of  the 
settlement  approved  in  that  order. 
National  must  redetermine  quarterly  the 
Amortization  Siu-charge  to  reflect 
revisions  in  the  Plant  to  be  Amortized, 
interest  and  associated  taxes,  and  a 
change  in  the  determinants.  The 
recalciilation  produced  an  Amortization 
Surcharge  of  9.60  cents  per  dth. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20416,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  the  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-8708  Filed  4-7-99;  8:45  ami 
BIUJNQ  CODE  e717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctet  No.  TM99-4-28-e00] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Filing 

April  2. 1999. 

Take  notice  that  on  March  31, 1999, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  its 
Annual  Flow  Through  of  Cash-Out 
Revenues  in  Excess  of  Costs  and 
Scheduling  Charges  Assessed  Against 
Affiliates  in  accordance  with  Section  25 
of  the  General  Terms  and  Conditions 
(GT&C)  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1. 

Panhandle  states  that  piirsuant  to 
Section  25(e)  of  the  GT&C,  the  level  of 
cash-out  revenues  in  excess  of  costs  and 
scheduling  charges  assessed  against 
affiliates  for  the  twelve  months  ended 
January  31, 1999,  and  the  carryover 
amount  established  in  Docket  No. 
TM98-4-28-000  were  not  of  sufficient 
magnitude  to  result  in  a  reservation 
charge  credit  of  at  least  one  cent  or  a 
commodity  charge  credit  of  at  least  .01 
cents.  Accordin^y,  there  will  be  no 
Section  25  adjustment  in  effect  for  the 
period  May  1, 1999  through  April  30, 
2000.  The  net  revenues  for  the  twelve 
months  ended  January  31, 1999  will  be 
carried  over  to  be  added  to  and 
considered  with  the  net  revenues  in 
Panhandle's  next  filing  made  pursuant 
to  Section  25  of  the  GT&C. 

Panhandle  further  states  that  copies  of 
this  filing  are  being  served  on  all 
affected  customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  on  or  before  April 
9, 1999.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 


www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  WatMB,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-8707  Filed  4-7-99;  8:45  am] 

BNXMG  CODE  «717-ai-«l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  6T99-14-4M0] 

Southern  Natural  Gae  Company; 
Notice  of  Refund  Report 

April  2. 1999. 

Take  notice  that  on  March  31, 1999, 
Southern  Natural  Gas  Company 
(Southern  Natural)  tendered  for  filing  a 
Refund  Report. 

Southern  Natural  states  that  pursuant 
to  Section  38.3  of  the  General  Terms 
and  Conditions  of  Southern  Natiual's 
Tariff  the  Refund  Report  sets  forth 
Excess  Storage  Usage  Charges  to  be 
refunded  to  Rate  Schedide  CSS 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  first  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
April  9,  1999.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  be  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.u8/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-8696  Filed  4-7-99;  8:45  am) 

BMJJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  RP89-224-019] 

Souttiem  Natural  Gas  Company; 
Notice  of  GSR  Refund  Rling 

April  2, 1999. 

Take  notice  that  on  March  31, 1999. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  a  refund 
report  which  calculates  and  allocates 
among  its  customers  $947,157  of  GSR 
amounts  overcollected  during  1998. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  parties  listed 
on  the  official  service  list  compiled  by 
the  Secretary  in  these  proceedings  and 
interested  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regiilatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regiilations.  All  such  protests  must  be 
filed  on  or  before  April  9, 1999.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-8701  FUed  4-7-99;  8:45  am) 
BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-2e9-000] 

Southern  Natural  Gas  Company; 
Notice  of  Propoeed  Changes  to  FERC 
Gas  Tariff 

April  2, 1999. 

Take  notice  that  on  March  31, 1999, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  the  proposed  effective  date  of  April 
1,1999: 

Tariff  Sheets  Applicable  to  Contesting 

Parties: 
Forty  Sixth  Revised  Sheet  No.  14 
Sixty  Seventh  Revised  Sheet  No.  15 
Forty  Sixth  Revised  Sheet  No.  16 
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Sixty  Seventh  Revised  Sheet  No.  17 
Tariff  Sheets  Applicable  to  Settling  Parties: 
Thirty  Second  Revised  Sheet  No.  14a 
Thirty  Eighth  Revised  Sheet  No.  15a 
Thirty  Second  Revised  Sheet  No.  16a 
Thirty  Eighth  Revised  Sheet  No.  17a 

Southern  submits  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  to  reflect  a 
change  in  its  FT/FT-NN  Southern 
Energy  Cost  Surcharge,  due  to  a 
decrease  in  the  FERC  interest  rate 
effective  April  1, 1999. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  parties  listed 
on  the  official  service  list  compiled  by 
the  Secretary  in  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-8705  Filed  4-7-99;  8:45  am] 
BHJJNQ  CODE  «n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP98-1 31-000  and  CP98-133- 
000] 

Vector  Pipeline  LP.;  Notice  of 
Availability  of  the  Final  Environmental 
Impact  Statement  for  the  Proposed 
Vector  Pipeline  Project 

April  2,  1999. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  a  Final 
Environmental  Impact  Statement  (FEIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  Vector  Pipeline  L.P.  in  the 
above-referenced  dockets. 

The  FEIS  was  prepared  to  satisiy  the 
requirements  of  the  National 


Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project  with  the  appropriate  mitigating 
measures  as  recommended,  would  have 
limited  adverse  environmental  impact. 
The  FEIS  also  evaluates  alternatives  to 
the  proposal,  including  system 
alternatives;  major  route  alternatives; 
and  route  variations. 

The  FEIS  addresses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  facilities: 

•  The  construction  of  267.9  miles  of 
42-inch-diameter  pipeline  extending 
from  Joliet,  Illinois  in  Will  Coimty  to 
Oakland  County,  Michigan  (Segment  1); 

•  The  lease  of  58.8  miles  of  an 
existing  36-inch-diameter  pipeline  in 
Michigan  fi-om  Oakland  County  to  St. 
Clair  County  (Segment  2); 

•  The  construction  of  3.5  miles  of  42- 
inch-diameter  pipeline  in  St.  Clair 
Coimty,  Michigan  terminating  at  the 
border  of  the  United  States  and  Canada 
near  St.  Clair,  Michigan  (Segment  3); 

•  The  construction  of  two  new 
compressor  stations,  each  with  30,000 
horsepower  of  compression; 

•  The  construction  of  five  meter 
stations; 

•  The  construction  of  20  new 
mainline  valves,  two  pig  launchers,  and 
one  pig  receiver;  and 

•  The  construction  of  permanent 
access  roads  for  access  to  compressor 
stations  and  valves. 

The  purpose  of  the  proposed  facilities 
would  be  to  transport  about  1 .0  billion 
cubic  feet  per  day  of  natural  gas  from 
the  Chicago  hub  to  the  terminus  of 
Vector  Canada  at  the  Dawn,  Ontario  hub 
and  to  markets  in  Michigan. 

The  FEIS  has  been  placed  in  the 
public  files  of  the  FERC  emd  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  PubUc 
Reference  and  Files  Maintenance 
Branch,  888  First  Street,  NE.,  Room  2A, 
Washington,  DC  20426,  (202)  208-1371. 

Copies  of  the  FEIS  have  been  mailed 
to  Federal,  state  and  local  agencies, 
public  interest  groups,  individuals  who 
have  requested  the  FEIS,  newspapers, 
and  parties  to  this  proceeding.  The  FEIS 
may  also  be  viewed  on  the  web  at 
http://www.ferc.fed.us/online/rims.htm 
(please  call  (202)  208-2222  for 
assistance). 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-8692  Filed  4-7-99;  8:45  am] 

BtLUNG  CODE  CTIT-OI-M 


DEPARTiMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  4055-024] 

Vernon  Ravenscroft;  Availability  of 
Draft  Environmental  Assessment 

April  2, 1999. 

A  draft  environmental  assessment 
(DEA)  is  available  for  public  review. 
The  DEA  is  for  a  proposed  amendment 
to  increase  the  crest  elevation  of  the 
Ravenscroft  Ranch  Project's  canal 
spillway  by  six  inches  and  the  height  of 
the  operating  penstock  intake  structures 
by  two  feet  and  to  increase  the  operating 
water  level  on  the  project  canal  by  six 
inches.  The  DEA  finds  that  approval  of 
the  proposed  amendment  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  Ravenscroft 
Ranch  Project  is  located  on  the  Malad 
River,  in  Gooding  County,  Idaho. 

The  DEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  DEA  are  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  DEA  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm.  Call  (202)  208-222  for 
assistance. 

Please  submit  any  comments  on  the 
DEA  within  30  days  from  the  date  of 
this  notice.  Any  comments,  conclusions, 
or  recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation.  Comments 
should  be  addressed  to:  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  Please  affix  Project  No.  4055-024 
to  all  comments. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-8718  Filed  4-7-99;  8.45  am] 
BILUNQ  COOE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  CP99-279-000] 

Williams  Gas  Pipeline  Central,  Inc., 
Notice  of  Request  Under  Blanket 
Authorization 

April  2, 1999. 

Take  notice  that  on  March  31, 1999, 
Williams  Gas  Pipelines  Central,  Inc., 
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(Applicant),  P.O.  Box  3288.  Tulsa. 
Oklahoma  74101,  filed  in  Docket  No. 
CP99-2  79-000  a  request  pursuant  to 
Sections  157.205  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  approval  to  abandon  by 
reclaim  the  facilities  used  for  the  receipt 
of  transportation  natural  gas  firom 
Apache  Corporation  (Apache)  located  in 
Hemphill  County,  Texas,  under 
Applicant's  blanket  certificate  issued  in 
Docket  Nos.  CP82-479-000,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA),  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  the  facilities 
were  originally  installed  by  Applicant 
in  1996  to  receive  transportation  gas 
from  Apache.  Applicant  further  states 
that  Apache  installed  the  meter  run  and, 
as  a  result,  is  the  owner  of  this  part  of . 
the  facilities.  It  is  indicated  that 
Applicant  installed  the  tap,  electronic 
flow  measurement,  and  appurtenant 
facilities.  Applicant  asserts  that  Apache 
has  consented  to  the  abandonment. 
Applicant's  cost  to  reclaim  the  focilities 
is  approximately  $1,624. 

^y  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  a  motion  to 
intervene  and  piusuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  alter 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  G^  Act. 
Liiiwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-8694  Filed  4-7-99;  8:45  am) 

BILLING  COOE  6717-01-4I 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  MT99-8-000] 

Willlston  Basin  Interstate  Company; 
Notice  of  Compliance  Filing 

April  2. 1999. 

Take  notice  that  on  March  31, 1999, 
Williston  Basin  Interstate  Pipeline 


Company  (Williston  Basin,  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  Tenth 
Revised  Sheet  No.  187,  with  an  effective 
date  of  March  31. 1999. 

Williston  Basin  is  filing  the  proposed 
revision  to  its  Tariff  to  reflect  changes 
in  Subsection  7.1  relating  to  shared 
policy  making  personnel.  More 
specifically.  Tenth  Revised  Sheet  No. 
187  was  revised  to  reflect  the  fact  that 
John  K.  Casdeberry,  President  of 
Williston  Basin,  was  named  President 
and  Chief  Executive  Officer  of  such 
company.  This  sheet  also  reflects  the 
correction  of  two  minor  typographical 
errors. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoidd  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  wiU 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  )r., 
Acting  Secretary. 

(FR  Doc.  99-8700  Filed  4-7-99;  8:45  am] 
BILLING  COOE  en7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieeion 

Notice  of  Application  Accepted  for 
FNing  and  Soliciting  Motions  To 
Intervene  and  Protests 

April  2, 1999. 

Take  notice  that  the  following 
hydroelectric  appUcation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o//4ppy/cation;  Preliminary 
Permit. 

b.  Project  No.:  P-11667-000. 

c.  Date  Filed:  February  1, 1989. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Pine  Creek  Dam. 

f.  Location:  On  the  Little  River  in 
McCurtain  Coimtry,  Oklahoma,  utilizing 


federal  lands  administered  by  the  U.S. 
Army  Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Powo' 
Corp..  1145  Highbrook  Street,  Akron, 
OH  44301,  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Charles  T.  Raabe,  E-mail  address, 
Charles.Raabe@ferc.fed.us,  or  telephone 
(202)  219-2811. 

J.  Deadline  Date:  §0  days  bom  the 
issuance  date  of  this  notice. 

k.  Description  of  Project  The  proposed 
project  woidd  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  Pine  Creek 
Dam  and  would  consist  of:  (1)  two  new 
100-foot-long,  52-inch-diamter 
penstocks;  (2)  a  new  30-foot-long,  50- 
foot-wide,  20-foot-high  powerhouse 
containing  two  generating  units  with  a 
total  installed  capacity  of  1,300-kW;  (3) 
a  new  exhaust  apron;  (4)  a  new  6-mile- 
long,  14.7-kV  transmission  line;  and  (5) 
appurtenant  faciUties. 

Applicant  estimates  that  the  average 
annual  generation  would  be  8  GWh  and 
that  the  cost  of  the  studies  to  be 
performed  under  the  terms  of  the  permit 
would  be  $650,000.  F*roject  energy 
would  be  sold  to  utility  companies, 
corporations,  municipalities, 
aggregators,  or  similar  entities. 

1.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE, 
Washington,  D.C.  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  This  notice  ako  consists  of  die 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before,  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particidar  application.  A  competing   . 
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preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
•application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  imequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies 
Under  Permit — A  preliminary  permit,  if 
issued,  does  not  authorize  construction. 
The  term  of  the  proposed  preliminary 
permit  would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  To 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 


"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nimiber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  v\all  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-6709  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  B717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  RAotlons  to 
Intervene  and  Protests 

April  2, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11668-000. 

c.  Date  Filed:  February  1, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Ballville  Dam. 

f.  Location:  On  the  Sandusky  River  in 
Sandusky  County,  Ohio. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825{r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
OH  44301,  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 


Charles  T.  Raabe,  E-mail  address, 
Charles.Raabe@ferc.fed.us,  or  telephone 
(202)  219-2811. 

j.  Deadline  Date:  60  days  frt>m  the 
issuance  date  of  this  notice. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
the  existing  423-foot-long,  34-foot-high 
concrete-gravity  type  dam;  (2)  a 
reservoir  having  an  89-acre  surface  area 
and  a  524-acre-foot  storage  capacity  at 
normal  pool  elevation  640.7-feet  m.s.l.; 
(3)  two  new  22-foot-long,  47-inch- 
diameter  steel  penstocks;  (4)  a  new  12- 
foot-long,  12-foot-wide,  10-foot-high 
powerhouse  containing  two  generating 
imits  with  a  total  installed  capacity  of 
2,000-kW;  (5)  a  new  discharge  apron;  (6) 
a  new  1-mile-long,  14.7-kV  transmission 
line;  and  (7)  appurtenant  facilities.  The 
existing  facilities  are  owned  by  the  city 
of  Freemont,  Ohio. 

Applicant  estimates  that  the  average 
annual  generation  would  be  13  GWh 
and  that  the  cost  of  the  studies  to  be 
performed  imder  the  terms  of  the  permit 
would  be  $1,000,000.  Project  energy 
would  be  sold  to  utility  companies, 
corporations,  municipalities, 

Tegators,  or  similar  entities. 
Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE, 
Washington,  D.C.  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/ordine/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Copimission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
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particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 

application.  A  competing  license    

application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent— A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation. 

C.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 

all  capital  letters  the  tide  

"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nxunber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docviments 
must  be  filed  by  providing  the  original 
and  the  nimiber  of  copies  provided  by 
the  Commission's  regidations  to:  The 


Secretary,  Federal  Energy  Regidatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  applidbtion 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presimied  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-8710  Filed  4-7-99;  8:45  am] 
BUJJNO  CODE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Motlona  to 
Intervene  and  l>rote8t8 

April  2,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/App7icafion;  Preliminary 

Permit. 

b.  Project  No.:  P-1 1669-000. 

c.  Date  Filed:  February  1, 1998. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Hugo  Dam. 

f.  Location:  On  the  Kiamichi  River  in 
Choctaw  Coimfy.  Oklahoma,  utilizing 
federal  lands  administered  by  the  U.S. 
Army  Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825{r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
OH  44301,  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Charles  T.  Raabe,  E-mail  address, 
Charles.  Raabe®ferc.fed.us,  or  telephone 
(202)  219-2811. 

j.  Deadline  Date:  60  days  from  the 
issuance  date  of  this  notice. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 


existing  U.S.  Army  Corps  of  Engineers' 
Hugo  Dam  and  would  consist  of:  (1)  two 
new  70-foot-long,  96-inch-diameter  steel 
penstocks;  (2)  a  new  45-foot-long,  25- 
foot- wide,  15-foot-liigh  powerhouse 
containing  two  generating  units  with  a 
total  installed  capacity  of  2,000-kW;  (3) 
a  new  exhaust  apron;  (4)  a  new  2-mile- 
long,  14.7-kV  transmission  line;  and  (5) 
appiutenant  facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  13  GWh 
and  that  the  cost  of  the  studies  to  be 
performed  imder  the  terms  of  the  permit 
would  be  $800,000.  Project  energy 
would  be  sold  to  utility  companies, 
corporations,  mimicipalities, 
aggregators,  or  similar  entities. 

LUx:ations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE. 
Washington,  D.C.  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9.  AlO,  B,  C.  and  D2. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particidar  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 

application.  A  competing  hcense    

application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 
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A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  imequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  ii)tent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

A 10.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  AppUcant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
parfy  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  apphcable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  I*roject  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  apphcation 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 


D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fi-om  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-8711  Filed  4-7-99;  8:45  am) 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Riling  and  Request  for  Motions  to 
Intervene  and  Protests 

April  2, 1999. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11683-000. 

c.  £tate/i7ed:  February  16, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Michael  J.  Kirwan 
Dam  Project. 

f.  Location:  At  the  existing  U.S.  Army 
Corps  of  Engineers'  Michael  J.  Kirwan 
Dam  on  the  Mahoning  River,  near  the 
Town  of  Way  land.  Portage  Country, 
Ohio. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)— 825{r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2808  or  E-mail  address  at 
Ed.Lee@FERC.fed.us. 

j.  Comment  Date:  60  days  from  the 
issuance  date  of  this  notice. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Michael  J.  Kirwan  Dam,  and  would 
consist  of  the  foUowring  facilities:  (1)  a 
new  powerhouse  to  be  constructed  on 
the  downstream  side  of  the  dam  having 
an  installed  capacity  of  1.323 
megawatts;  (2)  a  new  .25-mile-long, 
14.7-kilovolt  transmission  line;  and  (3) 
appurtenant  facilities.  The  proposed 
average  annual  generation  is  estimated 
to  be  8.11  gigawatthours.  The  cost  of  the 


studies  under  the  permit  wUl  not  exceed 
$750,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  North  Capitol 
Street,  N.E.,  Room  2-A,  Washington, 
D.C.  20426,  or  by  calling  (202)  208- 
1371.  A  copy  is  also  available  for 
inspection  and  reproduction  at 
Universal  Electric  Power  Corp.,  Mr. 
Ronald  S.  Feltenberger,  1145  Highbrook 
Street,  Akron,  Ohio  44301,  (330)  535- 
7115.  A  copy  of  the  application  may 
also  be  viewed  or  printed  by  accessing 
the  Commission's  website  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  or  call  (202)  208-2222 
for  assistance. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — ^Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — ^A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  appUcation 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  preliminary  specify  which 
type  of  application).  A  notice  of  intent 
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must  be  served  on  the  appUcant(s) 
named  in  this  public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  appUcable,  and  the 
Project  Niunber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  director.  Division 
of  project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 


be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watatm,  Jr., 

Acting  Secretary. 

IFR  Doc.  99-6712  Filed  4-7-99;  8:45  am] 

HLUNQ  CODE  (Tir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

Notice  of  Applicatkxi  Accepted  For 
Rling  and  Soliciting  Commenta, 
MoUona  to  Intervene,  and  Proteata 

April  2. 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11686-000. 

c.  Date  Filed:  February  22, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Mosquito  Creek 
Dam  Hydroelectric  Project. 

f.  Location:  On  the  Mosquito  Creek 
near  the  towns  of  Warren  and  Cortland, 
in  Trumbull  County,  Ohio. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791{a>-825(r). 

h.  Applicant  Contact:  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  Ohio  44301.  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Dean,  E-mail  address, 
thomas.dean@ferc.fed.us,  or  telephone 
202-219-2778. 

j.  Deadline  for  filing  conunents, 
motions  to  intervene,  and  protests:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Proced\u"es  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list  for  the  project. 

Further,  if  an  intervener  files 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  dociunent  on 
that  resource  agency. 

k.  Description  of  the  Project:  the 
project  would  be  located  at  the  existing 
U.S.  Army  Corps  of  Engineers  Mosquito 


Creek  Dam  and  would  consist  of  the 
following  proposed  facilities:  (1)  A  50- 
foot-long.  54-inch-diameter  penstock; 
(2)  a  powerhouse  on  the  tailrace  side  of 
the  dam  housing  a  single  tiuhine 
generating  unit  with  an  installed 
capacity  of  990  kW;  (3)  a  200-foot-long, 
14.7  kV  transmission  line;  and  (4)  other 
appurtenances.  ^ 

AppUcant  estimates  that  the  average 
aimual  generation  would  be  6,000  MWh 
and  that  the  cost  of  the  studies  under 
the  permit  would  be  $500,000. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  PubUc  Refraence  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  the  web  at 
http://www.ferc.fed.u8/online/rims.htm 
(call  202-208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 

m.  A5,  A7,  A9,  AlO.  B,  C,  and  D2. 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
quaUfied  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 

application.  A  competing  license    

application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — ^A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
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permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Pennit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project.  " 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  he  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regiilatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicemt  specified  in  the  particiilar 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 


specified  for  filing  comments,  it  will  be 

presumed  to  have  no  comments.  One 

copy  of  an  agency's  comments  must  also 

be  sent  to  the  Applicant's 

representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  99-8713  Filed  4-7-99;  8:45  ami 

BILUNG  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

April  2,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11687-000. 

c.  Date  Filed:  February  22, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Newbiu^  L&D 
Hydroelectric  Project. 

f.  Location:  On  the  Ohio  River  near 
the  town  of  Newburgh,  in  Warrick 
Coimty,  Indiana,  and  the  town  of 
Henderson,  in  Henderson  County, 
Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-825{r). 

h.  Applicant  Contact:  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Dean,  E-mail  address, 
thomas.dean@ferc.fed.us,  or  telephone 
202-219-2778. 

j.  Deadline  for  filing  comments, 
motions  to  intervene,  and  protests:  60 
days  from  the  issuance  date  of  this 
notice. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Conunission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedures  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  the  doc\unent  on  each 
person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
affect  the  responsibilities  of  a  particular 
resource  agency,  they  must  also  serve  a 


copy  of  the  document  on  that  resource 
agency. 

k.  Description  of  the  Project:  The 
project  would  be  located  at  the  existing 
U.S.  Army  Corps  of  Engineers 
Newbiugh  Lock  and  Dam  and  would 
consist  of  the  following  proposed 
facilities:  (1)  eight  50-foot-long,  120- 
inch-diameter  penstocks;  (2)  a 
powerhouse  on  the  tailrace  side  of  the 
dam  housing  eight  turbine  generating 
units  with  a  total  installed  capacity  of 
15  MW;  (3)  a  1.5-mile-long.  14.7  kV 
transmission  line;  and  (4)  other 
appurtenances. 

Applicant  estimates  that  the  average 
annual  generation  would  be  92,000 
MWh  and  that  the  cost  of  the  studies 
under  the  permit  would  be  $2,000,000. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Conmiission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  A5,  A7,  A9,  AlO,  B,  C.  and  D2. 

A5.  Preliminary  Pennit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  vtrith  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  conmient  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 


A9.  Notice  of  intent — ^A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  imequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  whidi  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
woiild  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nimiber  of  the  particiilar 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docimients 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  l4t)ject  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 


Federal  Register /Vol.  64,  No.  67 /Thursday,  April  8,  1999 /Notices 


17163 


D2.  Agency  Conunents — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  miist  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watsim,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-8714  Filed  4-7-99;  8:45  am] 

BRUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

Notice  of  Application  Accepted  for 
niing  and  Soliciting  Comments, 
Motlone  To  Intervene,  and  Protests 

April  2, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11688-000. 

c.  Date  Filed:  February  22, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Uniontown  LAD 
Hydroelectric  Project. 

f.  Location:  On  the  Ohio  River  near 
the  town  of  Morganfield,  in  Union 
Covmty,  Kentucky,  and  the  town  of 
Mount  Vernon,  in  Posey  County, 
Indiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Dean,  E-mail  address, 
thomas.dean@ferc.fed.us,  or  telephone 
202-219-2778. 

).  Deadline  fijr  filing  comments, 
motions  to  intervene,  and  protests:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regidatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

TTie  Commission's  Rules  of  Practice 
and  Procedures  require  all  interveners 
filing  documents  vtrith  the  Commission 
to  serve  a  copy  of  the  document  on  each 


person  whose  name  appears  on  the 
official  service  list  for  Uie  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
affect  tbe  responsibilities  of  a  particular 
resource  agency,  they  must  also  serve  a 
copy  of  the  document  on  that  resource 
agency. 

k.  Description  of  the  Project:  The 
project  would  be  located  at  the  existing 
U.S.  Army  Corps  of  Engineers 
Uniontown  Lock  and  Dam  and  would 
consist  of  the  following  proposed 
facilities:  (1)  eleven  50-foot-long,  120- 
inch-diameter  penstocks;  (2)  a 
powerhouse  on  the  tailrace  side  of  the 
dam  housing  eleven  turbine  generating 
units  vrith  a  total  installed  capacity  of 
22.5  kW;  (3)  a  500-foot-long,  14.7  kV 
transmission  line;  and  (4)  other 
appurtenances. 

Applicant  estimates  that  the  average 
annual  generation  would  be  138,000 
MWh  and  that  the  cost  of  the  studies 
under  the  permit  would  be  $2,500,000. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
sbovG 

m.  A5,  A7,  A9,  AlO,  B,  C.  and  D2. 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particxilar  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — ^Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
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to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particiUar 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 

Erotests,  or  motions  to  intervene  must 
B  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docimients 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Conmiission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  reject  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 


mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-8715  Filed  4-7-99;  8:45  am) 

BK.LING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  IMotions  to 
Intervene,  Protests,  and  Comments 

April  2,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11690-^)00. 

c.  Date  filed:  March  1, 1999. 

d.  Applicant:  Alaska  Village  Electric 
Cooperative,  Inc. 

e.  Name  of  Project:  Old  Harbor. 

f.  Location:  On  Mountain  and  Lagoon 
Creeks  in  Kodiak  Island  Borough.  The 
project  is  partially  within  the  Kodiak 
National  Wildlife  Refuge,  administered 
by  the  U.S.  Fish  and  Wildlife  Service. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Charles  Y. 
Walls,  General  Manager,  Alaska  Village 
Electric  Cooperative,  Inc.,  4831  Eagle 
Street,  Anchorage,  Alaska  99503-7497. 

i.  FERC  Contact:  Hector  M.  Perez. 
hector.perez@ferc.fed.us.  202-219- 
2843. 

j.  Deadline  for  filing  motions  to 
intervene,  protest  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission  s  rules  of  practice 
and  procedure  require  all  intervenors 


filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervenor 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  The  project  would  consist  of  the 
following  new  facilities:  (1)  An  intake 
structure  on  Moimtain  Creek  at 
elevation  840  feet  mean  sea  level;  (2)  a 
16-inch-diameter  3.200-foot-long  steel 
penstock;  (3)  a  powerhouse  with  an 
installed  capacity  of  500  kilowatts 
discharging  into  Lagoon  Creek;  (4)  a 
5,500-foot-long  480-volt  buried 
transmission  line;  and  (5)  other 
appurtenances. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  http://www.ferc.fed.us/ 
rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
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application  must  confonn  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  niunber 
of  the  prospective  applicant,  and  must 
include  an  imequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  vdth  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  subMt 
comments,  a  protests,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  writh  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comm'ent  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 

all  capital  letters  the  title  

"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regidatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Conunission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 


Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  vnthin  the  time 
specified  for  filing  comments,  it  vdll  be 
presimied  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-8716  Filed  4-7-99;  8:45  amj 

BiLUNG  CODE  6717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieslon 

Notice  of  Intent  to  Hie  an  Application 
for  a  New  License 

April  2, 1999. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

b.  Project  No.:  287. 

c.  Date  Filed:  March  23, 1999. 

d.  Submitted  By:  Midwest  Hydro, 
Inc.-current  licensee. 

e.  Name  of  Project:  Dayton 
Hydroelectric  Project. 

f.  Location:  On  the  Fox  River  near  the 
City  of  Dayton,  in  La  Salle  County, 
Illinois. 

g.  Filed  Piirsuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  Midwest  Hydro, 
Inc.,  P.O.  Box  167, 116  State  Street. 
Neshkoro.  WI  54960.  Loyal  Gake,  (920) 
293-4628. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Dean,  E-mail  address, 
thomas.deandferc.fed.us,  or  telephone 
(202) 219-2778. 

j.  Effective  date  of  current  license: 
August  1, 1979. 

k.  Expiration  date  of  current  license: 
April  10,  2004. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  A  594-foot-long,  23-footr 
high  arch-buttress  dam;  (2)  a  200-acre 
reservoir  extending  about  3.5  miles 
upstream  from  the  dam;  (3)  an  800-foot- 
long  canal;  (4)  a  powerhouse  containing 
three  generating  units  with  a  total 
installed  capacity  of  3.680  kW;  (5) 
transmission  facilities;  and  (6)  other 
appurtenances. 

m.  Each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 


least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  April  10.  2002. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  99-8717  Filed  4-7-99;  8:45  am] 
BHXING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  artd  Soliciting 
Comments,  Recommendatiorts,  Terms 
and  Conditions,  and  Prescriptions 

April  2. 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Major  License. 

b.  Project  No.:  10855-002. 

c.  Date  filed:  May  2,  1994. 

d.  Applicant:  Upper  Peninsula  Power 
Company. 

e.  Name  of  Project:  Dead  River 
Hydroelectric  Project. 

f.  Location:  On  the  Dead  River,  in 
Marquette  County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  79l(a)-825(r). 

h.  Applicant  Contact:  Mr.  Clarence  R. 
Fisher,  President,  Upper  Peninsula 
Power  Company,  P.O.  Box  130,  600 
Lakeshore  Drive.  Houghton,  MI  49931- 
0130,  (906)  487-5000. 

i.  FERC  Contact:  Peter  Leitzke, 
peter.leitzke@ferc.fed.us,  or  telephone 
(202)  219-2083. 

j.  Deadline  for  filing  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions;  60  days 
firom  the  issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted,  and 
is  ready  for  environmental  analysis  at 
this  time. 
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1.  Description  of  Project:  The 
constructed  project  consists  of  the 
following  developments:  The  Silver 
Lake  Dam  Development  consists  of  the 
following  existing  facilities:  (1)  The 
1,500-foot-long,  30-foot-high  earth 
embankment  Silver  Lake  Dam;  (2)  a  100- 
foot-long,  TJ  foot-high  concrete  ogee 
crest  spillway;  (3)  a  1,491-foot-long,  34- 
foot-high  concrete  gravity  outlet 
structure;  (4)  four  earthen  saddle  dikes 
consisting  of:  (a)  200-foot-long,  5-foot- 
high  dike  1;  (b)  3  70- foot-long,  7-foot- 
high  dike  2;  (c)  1 70-foot-long,  6-foot- 
high  dike  3;  (d)  290-foot-long,  5-foot- 
high  dike  4;  (4)  a  reservoir  having  a 
surface  area  of  1,464-acres  with  a 
storage  capacity  of  33,513  acre-feet,  and 
a  normal  water  surface  elevation  of 
1,486.25  feet  M.S.L.  There  is  no 
generation  proposed  at  this 
development. 

The  Hoist  Dam  Development  consists 
of  the  following  existing  facilities:  (1) 
The  674-foot-long  earthen  embankment 
and  concrete  gravity  Hoist  Dam  with 
sections  varying  in  height  from  6  to  63 
feet;  (2)  a  reservoir  having  a  siuface  area 
of  3,202  acres  with  a  storage  capacity  of 
46,998  acre-feet,  and  normal  water 
surface  elevation  of  1.347.5  feet  M.S.L.; 
(3)  an  intake  structure;  (4)  a  342-foot- 
long,  9-foot-wide,  10-foot-high  tunnel; 
(5)  a  193-foot-long,  7-foot  diameter  steel 
penstock;  (6)  a  powerhouse  containing  3 
generating  units  with  a  total  installed 
capacity  of  4.40  MW;  (7)  a  tailrace;  (8) 
an  existing  33-kV  transmission  line;  and 
(9)  other  appurtenances.  The  estimated 
average  annual  generation  is  15,643 
MWh. 

The  McClure  Dam  Development 
consists  of  the  following  existing 
facilities;  (1)  The  839-foot-long,  earth 
embankment  and  concrete  gravity 
McClure  Dam  varying  in  height  from  22 
to  51.4  feet;  (2)  a  reservoir  having  a 
surface  area  of  95.9  acres  with  a  storage 
capacity  of  1,870  acre-feet,  and  normal 
water  surface  elevation  of  1,196.4  feet 
M.S.L.;  (3)  an  intake  structiire;  (4)  a 
13,302-foot-long,  7-foot-diameter  steel, 
wood,  and  concrete  pipeline;  (5)  a  40- 
foot-high,  30-foot-diameter  concrete 
surge  tank;  (6)  a  powerhouse  containing 
2  generating  imits  with  a  total  installed 
capacity  of  8.0  MW;  (7)  a  tailrace;  (8)  a 
33-kV  transmission  line;  and  (9)  other 
appurtenances.  The  estimated  average 
annual  generation  is  48,452  MWh. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  http://www.ferc.fed.us/ 
rims.htm  (call  202-208-2222  for 


assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  This  notice  also  consists  of  the 
following  standard  paragraph:  DlO 

DlO.  Filing  and  Service  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
reconunendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  pi-escriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circiunstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  tiUe  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS",  "TERMS 
AND  CONDITIONS",  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
nimiber  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 


in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-8719  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  Sn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rilng  and  Soliciting  Motions  To 
Intervene  and  Protests 

April  2, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Tjrpe  of  Application:  Preliminary 
PermiL 

b.  Project  No.:  P-11626-000. 

c.  Date  Filed:  November  6, 1998. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Sutton  Dam. 

f.  Location:  On  the  Elk  River  in 
Braxton  County,  West  Virginia,  utilizing 
federal  facilities  and  lands  administered 
by  the  U.S.  Army  Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
OH  44301,  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Charles  T.  Raabe,  E-mail  address, 
Charles. Raabe@ferc.fed.us,  or  telephone 
(202)  219-2811. 

j.  Deadline  Date:  60  days  from  the 
issuance  date  of  this  notice. 

k.  Description  of  Project:  The 
proposed  project  wovdd  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Sutton  Dam  and  would  consist  of:  (1) 
Five  new  50-foot-long,  54-inch-diameter 
penstocks;  (2)  a  new  50-foot-long,  40- 
foot-wide,  25-foot-high  powerhouse 
containing  five  740-kW  generating  imits 
for  a  total  installed  capacity  of  3,700- 
kW;  (3)  a  new  discharge  apron;  (4)  a 
new  1, 200-foot-long,  14.7-kV 
transmission  line;  and  (5)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  24  GWh 
and  that  the  cost  of  the  studies  to  be 
performed  imder  the  terms  of  the  permit 
would  be  $1,000,000.  Project  «nergy 
would  be  sold  to  utility  companies, 
corporations,  mimicipalities, 
aggregators,  or  similar  entities. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
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inspection  and  reproduction  at  the 
Conunission's  Public  Reference  Room, 
located  at  888  First  Street,  ^4E, 
Washington.  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.fiBrc.fed.us/online/rims/htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  AlO,  B,  C,  and  D2. 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  jntent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  tmequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 


plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  cranments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particidar 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION" 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regidatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
fi'om  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presiuned  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-6720  Filed  4-7-99;  8:45  am] 
BHJJNG  CODE  6717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
FHing  and  SolicHing  Motions  to 


April  2. 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conmiission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11 62 7-000. 

c.  Date  Filed:  November  6, 1998. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  R.D.  Bailey  Dam. 

f.  Location:  On  the  Guyandot  River  in 
Wyoming  and  Mingo  Coimties,  West 
Virginia,  utilizing  federal  facilities  and 
lands  administered  by  the  U.S.  Army 
Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-«25(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron. 
OH  44301,  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Charles  T.  Raabe,  E-mail  address, 
Charles.Raabe@ferc.fed.U8,  or  telephone 
(202)  219-2811. 

j.  Deadline  Date:  60  days  from  the 
issuance  date  of  this  notice. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
R.D.  Bailey  Dam  and  would  consist  of: 
(1)  Two  new  50-foot-long,  42-inch- 
diameter  penstocks;  (2)  a  new  50-foot- 
long,  40-foot-wide,  25-foot-high 
powerhouse  containing  a  3,000-kW 
generating  unit;  (3)  a  new  exhaust 
apron;  (4)  a  new  900-foot-long,  14.7-kV 
transmission  line;  and  (5)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  20  GWh 
and  that  the  cost  of  the  studies  to  be 
performed  imder  the  terms  of  the  permit 
would  be  $1,000,000.  Project  energy 
would  be  sold  to  utility  companies, 
corporations,  municipalities, 
aggregators,  or  similar  entities. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE, 
Washington,  D.C.  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
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is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B.  C.  and  D2. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particidar 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.3G(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 


comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedufe,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  wiU  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regidatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  .of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Apphcant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-8721  Filed  4-7-99;  8:45  am] 

BILLING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  IMotions  To 
Intervene  and  Protests 

April  2, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1654-000. 

c.  Date  Filed:  December  31, 1998. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Gillham  Dam. 

f.  Location:  On  the  Cossatot  River  in 
Howard  County,  Arkansas,  utilizing 
federal  lands  administered  by  the  U.S. 
Army  Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
OH  44301,  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Charles  T.  Raabe,  E-mail  address, 
Charles.Raabe@ferc.fed.us,  or  telephone 
(202) 219-2811. 

j.  Deadline  Date:  60  days  from  the 
issuance  date  of  this  notice. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Gillham  Dam  and  would  consist  of:  (1) 
Two  new  45-foot-long,  36-inch-diameter 
steel  penstocks;  (2)  a  new  35-foot-long, 
40-foot-wide,  25-foot-high  powerhouse 
containing  two  660-kW  generating  imits 
for  a  total  installed  capacity  of  1,320- 
kW;  (3)  a  new  exhaust  apron;  (4)  a  new 
one-mile-long,  14.7-kV  transmission 
line;  and  (5)  appurtenant  facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  7,500  MWh 
and  that  the  cost  of  the  studies  to  be 
performed  under  the  terms  of  the  permit 
would  be  $800,000.  Project  energy 
would  be  sold  to  utility  companies, 
corporations,  municipalities, 
aggregators,  or  similar  entities. 

1.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (caU 
(202)  208-2222  for  assistance),  a  copy  is 
also  available  for  inspection  and 
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reproduction  at  the  address  in  item  h 
above. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B.  C,  and  D2. 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  appUcation 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
appUcation  itself,  or  a  notice  of  intent  to 
file  such  an  appUcation,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  appUcation.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — ^Any 
qualified  development  appUcant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  appUcation,  either  a 
competing  development  appUcation  or  a 
notice  of  intent  to  file  such  an 
appUcation.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
appUcation  aUows  an  interested  person 
to  file  tbe  competing  appUcation  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 

appUcation.  A  competing  Ucense   

appUcation  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — ^A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  nimiber 
of  the  prospective  appUcant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  appUcation 
may  be  filed,  either  a  preliminary 
permit  appUcation  or  a  development 
appUcation  (specify  which  type  of 
appUcation).  A  notice  of  intent  must  be 
served  on  the  appUcant(s)  named  in  this 
pubUc  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  AppUcant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  appUcation  to 
construct  and  operate  the  project 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 


intervene  in  accordance  with  die 
reqiiirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  vidll  consider  aU 
protests  or  other  conmients  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation. 

C.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  appUcable,  and  the 
Project  Niunber  of  the  particular 
appUcation  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Piroject  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
AppUcant  specified  in  the  particular 
appUcation. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  vrithin  the  time 
specified  for  filing  comments,  it  will  be 
presimied  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
ActingSecretary. 
IFR  Doc.  99-8722  Filed  4-7-99;  8:45  am] 

BILLING  CODE  CTir-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[TRL  6320-9] 

Science  Advisory  Board;  Radiation 
Advisory  Commtttse  (RAC); 
Notification  of  Public  Advisory 
Commtttes  Msating  Open 
Toleconforsnce  Mealing 

Pursiiant  to  the  Federal  Advisory 
Committee  Act.  Pub.  L.  92-463,  notice 
is  hereby  given  that  the  Science 
Advisory  Board's  (SAB's)  Radiation 
Advisory  Committee  (RAC)  will  conduct 
a  pubUc  teleconference  meeting  from 
4:00  p.m.  to  6:00  p.m.  eastern  time  on 
Tuesday,  April  27, 1999.  for  those 
wishing  to  physicaUy  attend  the 
meeting,  it  wiU  be  held  in  the  SAB 
Conference  Room  3709  Waterside  MaU, 
EPA  Headquarters,  401  M  Street,  SW, 
Washington.  DC  20460. 

AU  times  noted  are  Eastern  Time.  The 
meeting  is  open  to  the  pubUc,  however, 
due  to  limited  space,  seating  at  the 
meeting  will  be  on  a  first-come  basis. 
Important  Notice:  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  irom  the  originating  EPA  office 
and  are  not  available  fitim  the  SAB 
Office.  Information  concerning 
availabiUty  of  documents  fit>m  the 
relevant  Program  Office  is  included 
below. 

At  this  meeting,  the  RAC  will  attempt 
to  reach  closure  on  its  April,  1999  draft 
advisory  of  an  Office  of  Radiation  and 
Indoor  Air  (ORIA)  draft  white  paper. 
The  ORIA  draft  white  paper  (37  pages 
in  length)  entitled  "Proposed  EPA 
Methodology  for  Assessing  Risks  &t)m 
Indoor  Radon  Based  on  BEIR  VI,"  dated 
February,  1999,  proposes  a  methodology 
for  assessing  cancer  risks  from  indoor 
radon  in  U^t  of  the  National  Academy 
of  Sciences  (NAS)  Biological  Effects  of 
Ionizing  Radiation  (BEIR  VI)  committee 
document.  The  draft  SAB/RAC  advisory 
in  review  of  the  ORIA  draft  white  paper 
focuses  on  the  technical  aspects  of  the 
Agency's  methodology  report.  The  first 
pubUc  meeting  which  initiated  the 
advisory  began  on  March  24, 1999  (see 
Federal  Re^ster,  Vol.  64,  No.  41, 
Wednesday,  March  3, 1999,  pp.  10294- 
10295).  The  charge  questions  to  be 
answered  include,  but  are  not  limited  to 
the  following: 

(a)  Is  the  overall  approach  of  using  the 
BEIR  VI  age-concentration  model 
acceptable?  (BEIR  VI  gives  model 
options); 

(b)  what  advice  does  the  RAC  have  on 
refinements  and  extensions  we  (the 
Agency)  are  considering?;  and 

(c)  Have  we  (the  Agency)  adequately 
accoimted  for  the  sources  of 
uncertainty? 
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FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  wishing  further 
information  concerning  the 
teleconference  meeting,  such  as  copies 
of  the  proposed  meeting  agenda  or  RAC 
draft  advisory  dated  April,  1999,  or  who 
wish  to  submit  written  comments 
should  contact  Mrs.  Diana  L.  Pozun  at 
(202)  260-8432;  fax  (202)  260-7118.  or 
via  E-Mail:  pozim.diana@epa.gov. 
Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Dr.  K.  Jack 
Kooyoomjian  in  writing  (by  letter  or  by 
fax — see  contact  information  below)  no 
later  than  12  noon  Eastern  Time, 
Tuesday,  April  20, 1999  in  order  to  be 
included  on  the  Agenda.  In  general, 
public  comments  at  teleconferences  will 
be  normally  limited  to  three  minutes  per 
speaker  or  organization.  The  request 
should  identify  the  name  of  the 
individual  making  the  presentation,  the 
organization  (if  any)  they  will  represent, 
and  at  least  35  copies  of  an  outline  of 
the  issues  to  be  addressed  or  of  the 
presentation  itself. 

The  SAB  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Written  comments  (at  least  35  copies) 
received  in  the  SAB  Staff  Office 
sufficiently  prior  to  a  meeting  date,  may 
be  mailed  to  the  relevant  SAB 
committee  or  subcommittee  prior  to  its 
meeting;  comments  received  too  close  to 
the  meeting  date  will  normally  be 
provided  to  the  committee  at  its 
meeting.  Written  comments  may  be 
provided  to  the  relevant  committee  or 
subcommittee  up  until  the  time  of  the 
meeting.  For  further  information, 
contact  Dr.  K.  Jack  Kooyoomjian, 
Designated  Federal  Officer  for  the 
Radiation  Advisory  Committee,  Science 
Advisory  Board  (1400),  U.S.  EPA. 
Washington.  DC  20460,  phone  (202)- 
260-2560;  fax  (202)-260-7118;  or  via  E- 
Mail  at:  kooyoomjian.jack@epa.gov. 

For  questions  pertaining  to  the  white 
paper,  please  contact  Dr.  Mary  E.  Clark, 
(6601J),  ORIA.  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  tel.  (202)  564- 
9348;  fax  (202)-565-2043;  or  E-mail: 
clark.marye@epa.gov.  Documents 
pertaining  to  BEIR  VI  may  also  be 
obtained  on  the  world  wide  web  at  the 
following  address:  http://www.nap.edu/ 
reading  room/  and  search  on  "radon." 

Additional  information  concerning 
the  SAB,  its  structure,  function,  and 
composition,  may  be  found  on  the  SAB 
Website  (http://www.epa.gov/sab)  and 
in  The  annual  Report  of  the  Staff 
Director  which  is  available  from  the 
SAB  Publications  Staff  at  (202)  260- 
4126  or  via  fax  at  (202)  260-1889. 


Individuals  requiring  special 
accommodation  at  SAB  meetings, 
including  wheelchair  access,  should 
contact  Dr.  Kooyoomjian  or  Mrs.  Pozun 
at  least  five  business  days  prior  to  the 
meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  Aprill.  1999. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  99-8650  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  6560-50-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30471;  FRL-6064-4] 

Novartis;  Applications  to  Register 
Pesticide  Products 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  May  10. 1999. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
control  niunber  [OPP-30471]  and  the 
file  symbols  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Enviroimiental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency.  Rm. 
119.  CM  #2,  1921  Jefferson  Davis  Hwry.. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  CBI.  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 


in  Rm.  119  at  the  Virginia  address  given 
above,  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM-22),  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  247,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703  305-7740,  e-mail:  giles- 
parker.cynthia@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  piursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

I.  Products  Containing  Active 
Ingredients  Not  Included  In  Any 
Previously  Registered  Products 

1.  File  Symbol:  100-ORO.  Applicant: 
Novartis  Crop  Protection,  P.O.  Box 
18300,  Greensboro,  NC  27419-8300. 
Product  Name:  CGA-279202  WG. 
Fimgicide.  Active  ingredient: 
Trifloxystrobin  50.0%.  Proposed 
classification/Use:  General.  For  control 
of  certain  diseases  on  pome  fruits, 
peanuts,  grapes,  curcurbits,  and 
bananas. 

2.  File  Symbol:  100-ORI.  Applicant: 
Novartis  Crop  Protection.  Product 
Name:  CGA-279202  Technical. 
Fungicide.  Active  ingredient: 
Trifloxystrobin  98%.  I*roposed 
classffication/Use:  General.  For 
formulating  use  only. 

3.  File  Symbol:  100-OEN.  Applicant: 
Novartis  Crop  Protection.  Product 
Name:  CGA-279202  WG  Turf. 
Fungicide.  Active  ingredient: 
Trifloxystrobin  50.0%.  Proposed 
classification/Use:  General.  For  use  on 
turf  grass. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  annoimced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Conmients  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 
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n.  Public  Record  and  Electronic 
Submiteions 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
number  [OPP-30471)  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  official  notice  record  is 
located  at  the  address  in  "ADDRESSES" 
at  the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  enayption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-30471]. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

Authority:  7  U.S.C.  136. 


Listof  Sub|ects 

Enviromnental  protection.  Pesticides 
and  pest.  Product  registration. 

Dated:  March  30. 1999. 
James  Jones, 

Director,  Registration  Division,  Office  of 

Pesticide  Programs. 

[FR  Doc.  9*-8774  Filed  4-7-99;  8:45  am] 

BIUJNG  CODE  6S60-S0-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-8e9;  FRL-6071-21 

Notice  Of  Filing  of  Pesticide  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-869,  must  be 
received  on  or  before  May  10, 1999. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticides  Programs, 


Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  119,  CM 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
EMFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  mark^g  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  pubhcly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  pubUc 
inspection  in  Rm.  119  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

product  manager  Usted  in  the  table 
below: 


Product  Manager 

Office  location/telepfrone  number 

Address 

Sidney  Jackson  

Lisa  D.  Jones  

Rm.  272,  CM  #2,  703-305-7610,  e-mail:jaclcson.sidney©epamail.epa.gov. 
Rm.  259,  CM  #2,  703-308-9424,  e-mail:)ones.lisadepamail.epa.gov. 

1921  Jefferson  Davis  Hwy,  Ar- 
lington, VA 
Do. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regtdations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  imder  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
imder  docket  control  number  [PF-869] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 


electronic  comments,  which  does  not 
include  any  information  clsiimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamai  1 .  epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (insert  docket 
number)  and  appropriate  petition 
number.  Electronic  comments  on  notice 
may  be  filed  online  at  many  Federal 
Depository  Libraries. 


ListofSub|ects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives,  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  2. 1999. 

onald  R.  Stubbs,  Acting 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
simmiaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
siimmaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
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available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Interregional  Research  Project  No.  4 
(IR-4) 

PP  6E4766.  7E4a98,  7E4899 

EPA  has  received  pesticide  petitions 
[6E4766,  7E4898,  7E4899]  from  the 
Interregional  Research  Project  Number  4 
(IR-4)  New  Jersey  Agricultural 
Experiment  Station.  P.O.  Box  231, 
Rutgers  University,  New  Brunswick,  NJ 
08903  proposing,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  tolerances  for  residues  of 
the  insecticide  imidacloprid  [l-[(6- 
chloro-3-pyridinyl)methyll-N-nitro-2- 
imidazolidinimine  and  its  metabolites 
containing  the  6-chloropyridinyl 
moiety,  all  expressed  as  l-[(6-chloro-3- 
pyridinyl)methyll-N-nitro-2- 
imidazolidinimine,  in  or  on  the  raw 
agricultural  conunodities  (RAC): 

1.  PP  6E4766  proposes  the 
establishment  of  a  tolerance  for 
cucurbits  vegetables  (Crop  Group  9)  at 
0.5  parts  per  million  (ppm). 

2.  PP  7E4898  proposes  the 
establishment  of  a  tolerance  for  tuberous 
and  conn  vegetables  at  0.3  ppm  and 
dasheen  (taro)  at  3.5  ppm. 

3.  PP  7E4899  proposes  the 
establishment  of  a  tolerance  for 
watercress,  upland  at  3.5  ppm. 

EPA  has  determined  that  the  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of 
these  petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  these 
petitions.  Imidacloprid  is  produced  by 
the  Bayer  Corporation  (Bayer),  the 
registrant. 

A.  Residue  Chemistry 

1 .  Plant  and  animal  metabolism.  The 
nature  of  the  imidacloprid  residue  in 
plants  and  livestock  is  adequately 
understood.  The  residues  of  concern  are 
combined  residues  of  imidacloprid  and 
it  metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  calculated  as 
imidacloprid. 

2.  Analytical  method.  The  analytical 
method  is  a  common  moiety  method  for 
imidacloprid  and  its  metabolites 
containing  the  6-chloropyridinyl  moiety 
using  a  permanganate  oxidation,  silyl 
derivatization,  and  capillary  gas 
chromatography  mass  spectrometry 
(GC/MS)  selective  monitoring.  This 


method  has  successfully  passed  a 
petition  method  validation  in  EPA  labs. 
There  is  a  confirmatory  method 
specifically  for  imidacloprid  and  several 
metabolites  utilizing  GC/MS  and  high 
performance  liquid  chromotography 
using  ultra-violet  detection  (HPLC-UV) 
which  has  been  validated  by  the  EPA  as 
well.  Imidacloprid  and  its  metabolites 
are  stable  for  at  least  24  months  in  the 
commodities  when  frozen. 

3.  Magnitude  of  residues.  For 
cucurbits,  IR-4  performed  6  trials  on 
cucumber,  6  trials  on  summer  squash, 
and  6  trials  on  cantaloupe  spread  over 
two  growing  seasons  (1992  and  1993). 
Trials  conducted  during  the  1992 
growing  season  used  the  following  use 
pattern:  i)  a  plant  drench  plus  foliar 
applications,  ii)  a  plant  drench,  iii)  an 
in-furrow,  and  iv)  a  sidedress 
application.  In  1993,  IR-4  performed 
work  on  only  the  plant  drench  plus 
foliar  treatment  use  pattern  with  a  zero 
day  pre-harvest  interval  (PHI). 

The  use  pattern  with  the  highest 
residue  levels  was  the  plant  drench  plus 
foliar  application  with  a  zero  day.  The 
maximimi  residues  observed  were  0.39 
ppm  for  melon,  0.34  ppm  for  cucumber, 
and  0.28  ppm  for  summer  squash.  These 
maximum  levels  are  all  very  similar  and 
support  the  crop  group  concept  and 
proposed  0.5  ppm  proposed  tolerance 
for  imidacloprid  on  cuciirbit  vegetables. 

Bayer  believes  that  the  data  used  to 
support  the  establishment  of  the 
imidacloprid  3.5  ppm  leafy  greens 
tolerance  can  be  used  to  extend  the 
tolerance  to  cover  upland  watercress. 
This  is  based  on  the  similarities  of 
upland  watercress  to  upland  cress  and 
garden  cress  (members  of  crop  subgroup 
4A).  The  use  patterns  and  restrictions 
for  use  on  upland  watercress  would  be 
the  same  as  ciurently  registered  for 
garden  cress  and  upland  cress. 

Even  at  exaggerated  rates, 
imidacloprid  residues  in  the  potato 
tubers  were  only  0.25  ppm.  "nierefore, 
IR-4  contends  that  a  crop  subgroup 
tolerance  for  tuberous  and  conn 
vegetables  to  include  dasheen  (taro)  is 
justified  and  appropriate,  and  no 
additional  crop-specific  data  are 
required. 

Although  Dasheen  (taro)  leaves  are 
seldom  consimied,  they  are  occasionally 
harvested  from  dasheen  (taro)  plantings 
grown  primarily  for  the  corms.  In 
support  of  the  proposed  tolerance  on 
dasheen  (taro)  leaves,  IR-4  has  noted 
that  a  tolerance  of  3.5  ppm  has  been 
established  on  lettuce  under  pesticide 
petition  (PP)  3F4231.  IR-4  is  requesting 
that  the  EPA  use  the  data  presented  in 
PP  3F4231  to  establish  a  tolerance  for 
dasheen  (taro)  leaves.  The  proposed  use 
pattern  on  taro  does  not  include  any 


foliar  applications  of  imidacloprid. 
Therefore,  it  is  unlikely  that 
imidacloprid  residues  in  or  on  taro 
leaves  would  exceed  the  proposed  3.5 
ppm  tolerance. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  acute  oral  lethal 
dose  (LD)so  values  for  imidacloprid 
technical  ranged  from  424-475 
milligram/kilogram  body  weight  (mg/kg 
bwt)  in  the  rat.  The  acute  dermal  LD50 
was  greater  than  5,000  mg/kg  in  rats. 
The  4-hour  rat  inhalation  lethal 
concentration  (LCJso  was  >  69  mg/cubic 
meters  (m  3)  air  (aerosol).  Imidacloprid 
was  not  irritating  to  rabbit  skin  or  eyes. 
Imidacloprid  did  not  cause  skin 
sensitization  in  guinea  pigs. 

2.  Genotoxicty.  Extensive 
mutagenicity  studies  conducted  to 
investigate  point  and  gene  mutations, 
DNA  damage  and  chromosomal 
abenation,  both  using  in  vitro  and  in 
vivo  test  systems  show  imidacloprid  to 
be  non-genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  A  2-generation  rat  reproduction 
study  gave  a  no-observed  adverse  effect 
level  (NOAEL)  of  100  ppm  (8  mg/kg 
bwt).  Rat  and  rabbit  developmental 
toxicity  studies  were  negative  at  doses 
up  to  30  mg/kg  bwt  and  24  mg/kg  bwt, 
respectively. 

4.  Subchironic  toxicity.  90-day  feeding 
studies  were  conducted  in  rats  and 
dogs.  The  NOAEL's  for  these  tests  were 
14  mg/kg  bwt/day  (150  parts  per  million 
(ppm))  and  5  mg^  bwt/day  (200  ppm) 
for  the  rat  and  dog  studies,  respectively. 

5.  Chronic  toxicity/carcinogenicity.  A 
2-year  rat  feeding/carcinogenicity  study 
was  negative  for  carcinogenic  efiiects 
under  the  conditions  of  the  study  and 
had  a  NOAEL  of  100  ppm  (5.7  mg/kg/ 
bwt  in  male  and  7.6  mg/kg  bwt  female) 
for  noncarcinogenic  effects  that 
included  decreased  body  weight  gain  in 
females  at  300  ppm  and  increased 
thyroid  lesions  in  males  at  300  ppm  and 
females  at  900  ppm.  A  1-year  dog 
feeding  study  indicated  a  NOAEL  of 
1,250  ppm  (41  mg/kg  bwt).  A  2-year 
mouse  carcinogenicity  study  that  was 
negative  for  carcinogenic  effects  under 
conditions  of  the  study  and  had  a 
NOAEL  of  1,000  ppm  (208  mg/kg/day). 

Imidacloprid  has  been  classified 
under  "Group  E"  (no  evidence  of 
carcinogenicity)  by  EPA's  reference  dose 
(RfD)  committee.  There  is  no  cancer  risk 
associated  with  exposure  to  this 
chemical.  The  RfD  based  on  the  2-year 
rat  faeding/carcinogenic  study  with  a 
NOAEL  of  5.7  mg/1^  bwt  and  100-fold 
uncertainty  factor,  is  calciilated  to  be 
0.057  me/kg  bwt. 

6.  Endocrine  disruption.  The 
toxicology  database  for  imidacloprid  is 
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current  and  complete.  Studies  in  this 
database  include  evaluation  of  the 
potential  effects  on  reproduction  and 
development,  and  an  evaluation  of  the 
pathology  of  the  endocrine  organs 
following  short-  or  long-term  exposure. 
These  studies  revealed  no  primary 
endocrine  effects  due  to  imidacloprid. 

C.  Aggregate  Exposure 

Imidacloprid  is  a  broad-spectrum 
insecticide  with  excellent  systemic  and 
contact  toxicity  characteristics  with 
both  food  and  non-food  uses. 
Imidacloprid  is  currently  registered  for 
use  on  various  food  crops,  tobacco,  tiuf, 
ornamentals,  buildings  for  termite 
control,  and  cats  and  dogs  for  flea 
control.  Those  potential  exposures  are 
addressed  below: 

1.  Dietary  exposure.  For  purposes  of 
assessing  the  potential  acute  and 
chronic  dietary  exposure,  the  registrant, 
Bayer,  has  estimated  exposure  based  on 
the  Theoretical  Maximiun  Residue 
Contribution  (TMRC).  The  TMRC  is 
obtained  by  using  a  model  which 
multiplies  the  tolerance  level  residue  for 
each  commodity  by  consumption  data. 
The  consumption  data,  based  on  the 
National  Food  Consumption  Siuvey 
(NFCS)  1989-92  data  base,  estimates  the 
amount  of  each  commodity  and 
products  derived  from  the  commodities 
that  are  eaten  by  the  U.S.  population 
and  various  population  subgroups. 

i.  Acute.  For  acute  dietary  exposiu^ 
the  model  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposing  into  the 
NOAEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  The 
EPA  has  determined  that  a  NOAEL  of  24 
mg/kg/day  from  a  developmental 
toxicity  study  in  rabbits  should  be  used 
to  assess  acute  toxicity  and  the  risk 
assessment  should  evaluate  acute 
exposure  to  females  13  years. 

The  MOE  for  imidacloprid  derived 
frt)m  previously  established  tolerances, 
including  time  limited  tolerances,  plus 
the  use  on  dasheen  (taro)  proposed  by 
IR-4  would  be  628  for  the  U.S. 
population  (48  States),  258  for  nursing 
infents,  and  929  for  females  13+  years 
at  the  99  percentile.  These  MOEs  do  not 
exceed  the  EPA's  level  of  concern  for 
acute  dietary  exposure. 

ii.  Chronic.  The  EPA  has  determined 
that  the  RfD  based  on  the  2-year  rat 
feeding/carcinogenic  study  with  a 
NOAEL  of  5.7  mg/kg  bwt  and  100-fold 
imcertainty  factor,  is  calculated  to  be 
0.057  mg/kg  bwt.  As  published  in  the 
Federal  Registers  of  December  13, 1995 
(60  FR  64006),  and  June  12, 1996  (61  FR 
2674)  (petition  to  establish  tolerances  on 
leafy  green  vegetables  (P^  5F4522/ 


R2237)),  the  TMRC  from  published  uses 
is  0.008358  mg/kg  bwt/day  which 
utilizes  14.7%  of  the  RfD  for  the  general 
population.  For  the  most  highly  exposed 
subgroup  in  the  population,  non- 
nursing  infants  (<  1  year  old),  the  TMRC 
for  the  published  tolerances  is  0.01547 
mg/kg/day,  which  utilizes  27.1%  of  the 
Rfl).  Using  these  conservative 
assiunptions,  Bayer  has  determined  that 
the  TMRC  from  published  and  proposed 
uses  is  0.008498  mg/kg  bvrt/day  (15%  of 
the  RfD)  for  the  general  population  and 
0.015684  mg/kg/day  (27.5%  of  the  RfD) 
for  the  most  highly  exposed  subgroup  in 
the  population,  non-nursing  infants  (<  1 
year  old).  Therefore,  Bayer  concludes 
that  dietary  exposure  from  the  existing 
uses  and  proposed  uses  on  cuciu'bits 
will  not  exceed  the  reference  dose  for 
any  subpopulation  (including  infants 
and  children). 

iii.  Drinking  water.  The  EPA  has 
determined  that  imidacloprid  is 
persistent  and  could  potentially  leach 
into  groimdwater.  However,  there  is  no 
established  Maximimi  Contamination 
Level  (MCL)  or  health  advisory  levels 
established  for  imidacloprid  in  drinking 
water.  EPA's  "Pesticides  in 
Groundwater  Database"  has  no  entry  for 
imidacloprid.  In  addition,  Bayer  is  not 
aware  of  imidacloprid  being  detected  in 
any  wells,  ponds,  lakes,  streams,  etc. 
from  its  use  in  the  U.S.  In  studies 
conducted  in  1995,  imidacloprid  was 
not  detected  in  17  wells  on  potato  farms 
in  Quebec,  Canada.  Therefore,  Bayer 
concludes  that  contributions  to  the 
dietary  burden  from  residues  of 
imidacloprid  in  water  would  be 
inconsequential. 

2.  Non-dietary  exposure — i. 
Residential  Turf.  Bayer  has  conducted 
an  exposure  study  to  address  the 
potential  exposiu«s  of  adults  and 
children  from  contact  with  imidacloprid 
treated  turf.  The  population  considered 
to  have  the  greatest  potential  exposiue 
bom  contact  with  pesticide  treated  turf 
soon  after  pesticides  are  applied  are 
yoimg  children.  Margins  of  safety  (MOS) 
of  7,587  -  41,546  for  10-year  old 
children  and  6,859  -  45,249  for  5-year 
old  children  were  estimated  by 
comparing  dermal  exposin-e  doses  to  the 
imidacloprid  NOAEL  of  1,000  mg/kg/ 
day  established  in  a  15-day  demul 
toxicity  study  in  rabbits.  The  estimated 
safe  residue  levels  of  imidacloprid  on 
treated  turf  for  10-year  old  children 
ranged  from  5.6  -  38.2  ^g/cm^  and  for  5- 
year  old  children  from  5.1  -  33.5  ng/cm^. 
This  compares  with  the  averse 
imidacloprid  transferable  residue  level 
of  0.080  ]ig/cm?  present  immediately 
after  the  sprays  have  dried.  These  data 
indicate  that  children  can  safely  contact 


imidacloprid-treated  turf  as  soon  after 
application  as  the  spray  has  dried. 

ii.  Termiticide —  Imidacloprid  is 
registered  as  a  termiticide.  Due  to  the 
nature  of  the  treatment  for  termites, 
exposuire  would  be  limited  to  that  from 
inhalation  and  was  evaluated  by  Bayer. 
Data  indicate  that  the  MOS  for  the  worst 
case  exposures  for  adults  and  infants 
occupying  a  treated  building  who  are 
exposed  continuously  (24  hours/day) 
are  8.0  x  10^  and  2.4  x  10*,  respectively 
-  and  exposure  can  thus  be  considered 
negligible. 

iii.  Tobacco  smoke.  Studies  have  been 
conducted  to  determine  residues  in 
tobacco  and  the  resulting  smoke 
following  treatment.  Residues  of 
imidacloprid  in  cured  tobacco  following 
treatment  were  a  maximum  of  31  ppm 
(7  ppm  in  fresh  leaves).  When  this 
tobacco  was  burned  in  a  pyrolysis  study 
only  2%  of  the  initial  residue  was 
recovered  in  the  resulting  smoke  (main 
stream  plus  side  stream).  This  would 
result  in  an  inhalation  exposiue  to 
imidacloprid  from  smoking  of 
approximately  0.0005  mg  per  cigarette. 
Using  the  measured  subacute  rat 
inhalation  NOAEL  of  5.5  mg/m',  Bayer 
believes  that  exposure  to  imidacloprid 
from  smoking  (direct  and/or  indirect 
exposure)  would  not  be  significant. 

iv.  Pet  treatment  Bayer  concludes 
that  human  exposure  from  the  use  of 
imidacloprid  to  treat  dogs  and  cats  for 
fleas  does  not  pose  unacceptable  risks  to 
human  health  since  imidacloprid  is  not 
an  inhalation  or  dermal  toxicant  and 
that  while  dermal  absorption  data  are 
not  available,  imidacloprid  is  not 
considered  to  present  a  hazard  via  the 
dermal  route. 

D.  Cumulative  Effects 

No  other  chemicals  having  the  same 
mechanism  of  toxicity  are  currently 
registered,  therefore,  Bayer  concludes 
that  there  is  no  risk  from  cumulative 
effects  from  other  substances  with  a 
common  mechanism  of  toxicity. 

E.  Safety  Determination 

1.  U.S.  population — U.S.  population 
in  general.  Using  the  conservative 
exposure  assumptions  described  above 
and  based  on  the  completeness  and 
reliability  of  the  toxicity  data,  Bayer 
concludes  that  total  aggregate  exposure 
to  imidacloprid  from  all  current  uses 
including  those  currently  proposed  will 
utilize  little  more  than  15%  of  the  RS) 
for  the  U.S.  popidation.  EPA  generally 
has  no  concerns  for  exposures  below 
100%  of  the  RfD,  because  the  RfD 
represents  the  level  at  or  below  which 
dcdly  aggregate  exposure  over  a  fifetime 
will  not  pose  appreciable  risks  to 
hiunan  health.  Thus,  it  can  be 
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concluded  that  there  is  a  reasonable 
certainty  that  no  hann  will  result  from 
aggregate  exposure  to  imidacloprid 
residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
imidacloprid,  the  data  from 
developmental  studies  in  both  rat  and 
rabbit  and  a  2-generation  reproduction 
study  in  the  rat  have  been  considered. 
The  developmental  toxicity  studies 
evaluate  potential  adverse  effects  on  the 
developing  animal  resulting  from 
pesticide  exposure  of  the  mother  during 
prenatal  development.  The  reproduction 
study  evaluates  effects  from  exposure  to 
the  pesticide  on  the  reproductive 
capability  of  mating  animals  through  2- 
generations,  as  well  as  any  observed 
systemic  toxicity.' 

FFDCA  Section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-  natal  effects  and  the  completeness 
of  the  toxicity  database.  Based  on 
ciirrent  toxicological  data  requirements, 
the  toxicology  database  for  imidacloprid 
relative  to  pre-  and  post-natal  effects  is 
complete.  Further  for  imidacloprid,  the 
NOAEL  of  5.7  mg/kg  bwt  from  the  2- 
year  rat  feeding/carcinogenic  study, 
which  was  used  to  calculate  the  RfD 
(discussed  above),  is  already  lower  than 
the  NOAELs  from  the  developmental 
studies  in  rats  and  rabbits  by  a  factor  of 
4.2  to  17.5  times.  Since  a  100- fold 
uncertainty  factor  is  already  used  to 
calculate  the  RfD,  Bayer  surmises  that 
an  additional  uncertainty  factor  is  not 
warranted  and  that  the  RfD  at  0.057  mg/ 
kg  bwt/day  is  appropriate  for  assessing 
aggregate  risk  to  infants  and  children. 

Using  the  conservative  exposure 
assumptions  described  above  imder 
aggregate  exposure,  Bayer  has 
determined  from  a  chronic  dietary 
analysis  that  the  percent  of  the  RfD 
utilized  by  aggregate  exposiu«  to 
residues  of  imidacloprid  ranges  from 
9.3%  for  nursing  infants  up  to  32.2%  for 
children  (1-6  years).  EPA  generally  has 
no  concern  for  exposure  below  100%  of 
the  RfD.  In  addition,  the  MOEs  for  all 
infant  and  children  population  groups 
do  not  exceed  EPA's  level  of  concern  for 
acute  dietary  exposure.  Therefore,  based 
on  the  completeness  and  reliability  of 
the  toxicity  data  and  the  conservative 
exposure  assessment,  Bayer  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
residues  of  imidacloprid,  including  all 
anticipated  dietary  exposure  and  all 
other  non-occupational  exposures. 


F.  International  Tolerances 

No  CODEX  Maximum  Residue  Levels 
(MRLs)  have  been  established  for 
residues  of  imidacloprid  on  any  crops  at 
this  time. 

2.  IR-4  Project 

PP8E5034 

EPA  has  received  a  pesticide  petition 
(8E5034)  ft^m  the  Interregional 
Research  Project  Number  4  (IR-4), 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  by  establishing  a  tolerance  for 
residues  of  the  insecticide,  spinosad  in 
or  on  the  raw  agricultural  commodities 
(RAC)  tuberous  and  conn  vegetables 
(crop  subgroup  IC)  at  0.03  parts  per 
million  (ppm).  EPA  has  determined  that 
the  petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition.  Spinosad  is  produced  by  Dow 
AgroSciences,  Inc.  (Dow),  the  registrant, 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  spinosad  in  plants  (apples,  cabbage, 
cotton,  tomato,  and  turnip),  and  animals 
(goats  and  poultry)  is  adequately 
understood  for  the  pvu-poses  of  this 
tolerance.  A  rotational  crop  study 
showed  no  carryover  of  measurable 
spinosad  related  residues  in 
representative  test  crops. 

2.  Analytical  method.  There  is  a 
practical  method  (immunoassay)  for 
detecting  (0.005  ppm)  and  measuring 
(0.01  ppm)  levels  of  spinosad  in  or  on 
food  with  a  limit  of  detection  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  level  set  for  this 
tolerance.  The  method  has  had  a 
successful  method  tryout  in  the  EPA's 
laboratories. 

3.  Magnitude  of  residues.  Magnitude 
of  residue  studies  were  conducted  for 
potatoes  at  14  sites.  No  quantifiable 
residues  were  observed  in  treated  field 
samples  at  an  application  rate  of  0.11 
pounds  active  ingredient  (lb  a.i.)  per 
acre  or  at  an  exaggerated  application 
rate  of  0.55  lb  a.i.  per  acre.  A  potato 
processing  study  is  not  required  because 
there  were  no  quantifiable  residues  in 
the  RAC  even  at  the  5x  application  rate 
(5x  is  the  maximum  theoretical 
concentration  factor  for  potato).  Potato 
is  the  representative  crop  for  the 
tuberous  and  conn  vegetables  crop 
subgroup  IC. 


B.  Toxicological  Profile 

1.  Acute  toxicity— Spinosad  has  low 
acute  toxicity.  The  rat  oral  lethal  dose 
(LD)3o  is  3,738  milligram  kilogram  (mg/ 
kg)  for  males  and  >  5,000  mg/kg  for 
females,  whereas  the  mouse  oral  LD50  is 
>  5,000  mg/kg.  The  rabbit  dermal  LD50 
is  >  5,000  mg/kg  and  the  rat  inhalation 
lethal  concentration  (LClso  is  >  5.18  mg/ 
liter(l)  air.  In  addition,  spinosad  is  not 

a  skin  sensitizer  in  guinea  pigs  and  does 
not  produce  significant  dermal  or  ocular 
irritation  in  rabbits.  End  use 
formulations  of  spinosad  that  are  water 
based  suspension  concentrates  have 
similar  low  acute  toxicity  profiles. 

2.  Genotoxicty.  Short  term  assays  for 
genotoxicity  consisting  of  a  bacterial 
reverse  mutation  assay  (Ames  test),  an 
in  vitro  assay  for  cytogenetic  damage 
using  the  Chinese  hamster  ovary  cells, 
an  in  vitro  mammalian  gene  mutation 
assay  using  mouse  lymphoma  cells,  an 
in  vitro  assay  for  DNA  damage  and 
repair  in  rat  hepatocytes,  and  an  in  vivo 
cytogenetic  assay  in  the  mouse  bone 
marrow  (micronucleus  test)  have  been 
conducted  with  spinosad.  These  studies 
show  a  lack  of  genotoxicity. 

3.  Reproductive  and  developmental 
toxicity.  Spinosad  caused  decreased 
body  wei^ts  in  maternal  rats  given  200 
mg/kg/day  by  gavage,  highest  dose 
tested  (HTD).  This  was  not  accompanied 
by  either  embryo  toxicity,  fetal  toxicity, 
or  teratogenicity.  The  no-observed 
adverse  effect  levels  (NOAELs)  for 
maternal  and  fetal  toxicity  in  rats  were 
50  and  200  mg/kg/day,  respectively.  A 
teratology  study  in  rabbits  showed  that 
spinosad  caused  decreased  body  weight 
gain  and  a  few  abortions  in  maternal 
rabbits  given  50  mg/kg/day,  HTD. 
Matem^  toxicity  was  not  accompanied 
by  either  embryo  toxicity,  fetal  toxicity, 
or  teratogenicity.  The  NOAELs  for 
maternal  and  fetal  toxicity  in  rabbits 
were  10  and  50  mg/kg/day,  respectively. 
In  a  2-generation  reproduction  study  in 
rats,  parental  toxicity  was  observed  in 
both  males  and  females  given  100  mg/ 
kg/day  HTD.  Perinatal  effects  (decreased 
litter  size  and  pup  weight)  at  100  mg/ 
kg/day  were  attributed  to  maternal 
toxicity.  The  NOAEL  for  maternal  and 
pup  effects  was  10  mg/kg/day. 

4.  Subchronic  toxicity.  Spinosad  was 
evaluated  in  13-week  dietary  studies 
and  showed  NOAELs  of  4.89  and  5.38 
mg/kg/day,  respectively  in  male  and 
female  dogs;  6  and  8  mg/kg/day, 
respectively  in  male  and  female  mice; 
and  33.9  and  38.8  mg/kg/day, 
respectively  in  male  and  female  rats.  No 
dermal  irritation  or  systemic  toxicity 
occurred  in  a  21-day  repeated  dose 
dermal  toxicity  study  in  rabbits  given 
1,000  mg/kg/da)(. 
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5.  Chronic  toxicity.  Based  on  chronic 
testing  vvrith  spinosad  in  the  dog  and  the 
rat,  the  EPA  has  set  a  referepce  dose 
(Rfl3)  of  0.027  mg/kg/day  for  spinosad. 
The  RfD  has  incorporated  a  100-fold 
safety  factor  to  the  NOAELs  found  in  the 
chronic  dog  study  to  account  for  inter- 
and  intra-species  variation.  The 
NOAELs  shown  in  the  dog  chronic 
study  were  2.68  and  2.72  mg/kg/day, 
respectively  for  male  and  female  dogs. 
The  NOAELs  (systemic)  shown  in  the 
rat  chronic/carcinogenicity/ 
neurotoxicity  study  were  9.5  and  12.0 
mg/kg/day,  respectively  for  male  and 
female  rats.  Using  tbe  Guidelines  for 
Carcinogen  Risk  Assessment  published 
September  24,  1986  (51  FR  33992),  it  is 
proposed  that  spinosad  be  classified  as 
Group  E  for  carcinogenicity  (no 
evidence  of  carcinogenicity)  based  on 
the  results  of  carcinogenicity  studies  in 
two  species.  There  was  no  evidence  of 
carcinogenicity  in  an  18-month  mouse 
feeding  study  and  a  24-month  rat 
feeding  study  at  all  dosages  tested.  The 
NOAELs  shown  in  the  mouse 
carcinogenicity  study  were  11.4  and 
13.8  mg/kg/day,  respectively  for  male 
and  female  mice.  A  maYimnm  tolerated 
dose  was  achieved  at  the  top  dosage 
level  tested  in  both  of  these  studies 
based  on  excessive  mortality.  Thus,  the 
doses  tested  are  adequate  for  identifying 
a  cancer  risk.  Accordingly,  a  cancer  risk 
assessment  is  not  needed. 

6.  Animal  metabolism.  There  were  no 
major  di^rences  in  the  bioavailability, 
routes  or  rates  of  excretion,  or 
metabolism  of  spinosyn  A  and  spinosyn 
D  following  oral  administration  in  rats. 
Urine  and  fecal  excretions  were  almost 
completed  in  48-hours  post-dosing,  hi 
addition,  the  routes  and  rates  of 
excretion  were  not  affected  by  repeated 
administration. 

7.  Metabolite  toxicology.  The  residue 
of  concern  for  tolerance  setting  purposes 
is  the  parent  material  (spinosjm  A  and 
spinosyn  D).  Thus,  there  is  no  need  to 
address  metabolite  toxicity. 

8.  Neurotoxicity.  Spinosad  did  not 
cause  neurotoxicity  in  rats  in  acute, 
subchronic  or  chronic  toxicity  studies. 

9.  Endocrine  disruption.  There  is  no 
evidence  to  suggest  that  spinosad  has  an 
effect  on  any  endocrine  system. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  For 
purposes  of  assessing  the  potential 
dietary  exposure  from  use  of  spinosad 
on  tuberous  and  conn  vegetables  as  well 
as  from  other  existing  and  pending 
spinosad  crop  uses,  a  conservative 
estimate  of  aggregate  exposure  is 
determined  by  basing  the  theoretical 
maximiun  residue  concentration 
(TMRC)  on  the  proposed  tolerance  level 


for  spinosad  and  assuming  that  100%  of 
these  proposed  new  crops  and  other 
pending  and  existing  (registered  for  use) 
crops  grown  in  the  United  State  were 
treated  with  spinosad.  The  TMRC  is 
obtained  by  multiplying  the  tolerance 
residue  levels  by  the  consumption  data 
which  estimates  the  amount  of  crops 
and  related  food  stuffs  consumed  by 
various  population  subgroups.  The  use 
of  a  tolerance  level  and  100%  of  crop 
treated  clearly  results  in  an  overestimate 
of  hiunan  exposiire  and  a  safety 
determination  for  the  use  of  spinosad  on 
crops  cited  in  this  summary  that  is 
based  on  a  conservative  exposure 
assessment. 

ii.  Drinking  water.  Another  potential 
source  of  dietary  exposure  are  residues 
in  drinking  water.  Based  on  the 
available  environmental  studies 
conducted  Mdth  spinosad  wherein  it's 
properties  show  little  or  no  mobility  in 
soil,  Dow  concludes  that  there  is  no 
anticipated  exposure  to  residues  of 
spinosad  in  drinking  water.  In  addition, 
there  is  no  established  maximiun 
concentration  level  (MCL)  for  residues 
of  spinosad  in  drinking  water. 

2.  Non-dietary  exposure.  Spinosad  is 
currently  registered  for  use  on  a  number 
of  crops  including  cotton,  fruits,  and 
vegetables  in  the  agriculture 
environment.  Spinosad  is  also  ciurently 
registered  for  outdoor  use  on  turf  and 
ornamentals  at  low  rates  of  application 
(0.04  to  0.54  lb  a.i.  per  acre)  and  indoor 
use  for  drywood  termite  control 
(extremely  low  application  rates  used 
with  no  occupant  exposiu'e  expected). 
Thus,  Dow  believes  Uiat  the  potential 
for  non-dietary  exposure  to  the  general 
population  is  considered  negligible. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
spinosad  and  other  substances  that  have 
a  common  mechanism  of  toxicity  is  also 
considered.  In  terms  of  insect  control, 
spinosad  causes  excitation  of  the  insect 
nervous  system,  leading  to  involuntary 
muscle  contractions,  prostration  with 
tremors,  and  finally  paralysis.  These 
effects  are  consistent  with  the  activation 
of  nicotinic  acetylcholine  receptors  by  a 
mechanism  that  is  clearly  novel  and 
unique  among  known  insecticidal 
compounds.  Spinosad  also  has  effects 
on  the  gamma  aminobatopic  add 
(GABA)  receptor  function  that  may 
contribute  further  to  its  insecticidal 
activity.  Based  on  resvdts  found  in  tests 
with  various  mammalian  species, 
spinosad  appears  to  have  a  mechanism 
of  toxicity  like  that  of  many  amphiphiUc 
cationic  compounds.  There  is  no 
reUable  information  to  indicate  that 
toxic  effects  produced  by  spinosad 
would  be  ciunulative  with  those  of  any 


other  pesticide  chemical.  Thus  Dow 
contends  that  it  is  appropriate  to 
consider  only  the  potential  risks  of 
spinosad  in  an  aggregate  exposure 
assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions  and 
the  proposed  Rffi)  described  above,  the 
aggregate  exposure  to  spinosad  use  on 
tuberous  and  conn  vegetables  and  other 
pending  and  existing  crop  uses  will 
utiUze  25.5%  of  the  RfD  for  the  U.S. 
population.  A  more  realistic  estimate  of 
dietary  exposure  and  risk  relative  to  a 
chronic  toxicity  endpoint  is  obtained  if 
average  (anticipated)  residue  values 
frc^  field  trials  are  used.  Inserting  the 
average  residue  values  in  place  of 
tolerance  residue  leveb>  produces  a 
more  reaUstic,  but  still  conservative  risk 
assessment.  Based  on  average  or 
anticipated  residues  in  a  dietary  risk 
analysis,  the  use  of  spinosad  on 
tuberous  and  corm  vegetables  and  other 
pending  and  existing  crop  uses  will 
utilize  4.1%  of  the  RfD  for  the  U.S. 
population.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  wiU  not 
pose  appreciable  risks  to  human  health. 
Thus,  Dow  believes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
spinosad  residues  on  existing  and 
pending  crop  uses. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
spinosad,  data  from  developmental 
toxicity  studies  in  rats  and  rabbits  and 

a  2-generation  reproduction  study  in  the 
rat  are  considered.  The  developmental 
toxicity  studies  are  designed  to  evaluate 
adverse  effects  on  the  developing 
organism  resulting  from  pesticide 
exposure  during  prenatal  development. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposing  to  the  pesticide  on  the 
reproductive  capability  and  potential 
systemic  toxicity  of  mating  animals  and 
on  various  parameters  associated  with 
the  well-being  of  pups. 

FFDCA  Section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  database.  Based  on  the  current 
toxicological  data  requirements,  the 
database  for  spinosad  relative  to  pre- 
and  post-natal  effects  for  children  is 
complete.  Fiuther,  for  spinosad,  the 
NOAELs  in  the  dog  chronic  feeding 
study  which  was  used  to  calculate  the 
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RfD  (0.027  mg/kg/day)  are  alieaidy  lower 
than  the  NOAELs  from  the 
developmental  studies  in  rats  and 
rabbits  by  a  factor  of  more  than  10-fold. 

Concerning  the  reproduction  study  in 
rats,  the  pup  effects  shown  at  the  HDT 
were  attributed  to  maternal  toxicity. 
Therefore,  the  registrant  concludes  that 
an  additional  uncertainty  factor  is  not 
needed  and  that  the  RfD  at  0.027  mg/kg/ 
day  is  appropriate  for  assessing  risk  to 
infants  and  children. 

In  addition,  the  EPA  has  determined 
that  the  lOx  factor  to  account  for 
enhanced  sensitivity  of  infants  and 
children  is  not  needed  because: 

i.  The  data  provided  no  indication  of 
increased  susceptibility  of  rats  or  rabbits 
to  in  utero  and/or  post-natal  exposure  to 
spinosad.  In  the  prenatal  developmental 
toxicity  studies  in  rats  and  rabbits  and 
two-generation  reproduction  in  rats, 
effects  in  the  offspring  were  observed 
only  at  or  below  treatment  levels  which 
resulted  in  evidence  of  parental  toxicity. 

ii.  No  neurotoxic  signs  have  been 
observed  in  any  of  the  standard  required 
studies  conducted. 

iii.  The  toxicology  data  base  is 
complete  and  there  are  no  data  gaps. 

Using  the  conservative  exposure 
assumptions  previously  described 
(tolerance  level  residues),  the  percent 
RfD  utilized  by  the  aggregate  exposure 
to  residues  of  spinosad  on  tuberous  and 
conn  vegetables  and  other  pending  and 
existing  crop  uses  is  51.2%  for  children 
1  to  6  years  old,  the  most  sensitive 
population  subgroup.  If  average  or 
anticipated  residues  are  used  in  the 
dietary  risk  analysis,  the  use  of  spinosad 
on  these  crops  will  utilize  9.4%  of  the 
RfD  for  children  1  to  6  years  old.  Thus, 
based  on  the  completeness  and 
reliability  of  the  toxicity  data  and  the 
conservative  exposure  assessment,  the 
registrant  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  spinosad  residues 
on  the  above  proposed  use  including 
other  pending  and  existing  crop  uses. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  for  residues  of 
spinosad  on  tuberous  and  conn 
vegetables  or  any  other  food  or  feed 
crop. 

3.  Zeneca  Ag.  Products 

PP  7F4854,  7F4876,  and  7F4853 

EPA  has  received  pesticide  petitions 
(7F4854,  7F876,  and  7F48531  from 
Zeneca  Ag.Products,  1800  Concord  Pike, 
P.  O.  Box  15458,  Wilmington,  DE  19850- 
5458  proposing,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 


Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
sulfosate  (the  trimethylsulfonium  salt  of 
glyphosate,  also  known  as  glyphosate- 
trimesium  in  or  on  the  raw  agricultural 
commodity  (RAC)  the  fruiting 
vegetables  (except  cucurbits)  group  at 
0.05  ppm;  the  edible-podded  legume 
vegetables  subgroup  at  0.5  ppm  (of 
which  no  more  than  0.3  ppm  is 
trimethylsulfonium  (TMS)).  the 
succulent  shelled  pea  and  bean 
subgroup  at  0.2  ppm  (of  which  no  more 
than  0.1  ppm  is  l^S);  the  dried  shelled 
pea  and  bean  (except  soybean)  subgroup 
at  6  ppm  (of  which  no  more  than  1.5 
ppm  is  TMS);  in  cattle,  goat,  hog,  sheep, 
and  horse  kidney  at  3.5  ppm;  in  cattle, 
goat,  hog,  sheep,  and  horse  meat  by- 
products, except  Uver  and  kidney,  at  2.5 
ppm;  and  to  increase  the  tolerance  in 
cattle,  goat,  hog,  sheep,  and  horse  fat  to 
0.2  ppm;  in  cattle,  goat,  hog,  sheep,  and 
horse  meat  to  0.6  ppm;  in  cattle,  goat, 
hog,  sheep,  and  horse  Uver  to  0.75  ppm; 
in  milk  to  1.1  ppm;  in  poultry  liver  to 
0.1  ppm;  in  poultry  meat  by-products  to 
0.25  ppm;  in  or  on  soybean  seed  to  21 
ppm  (of  which  no  more  than  13  ppm  is 
TMS);  in  soybean  hulls  to  45  ppm  (of 
which  no  more  than  25  ppm  is  TMS); 
and  in  aspirated  grain  fractions  to  1,300 
ppm  (of  which  no  more  than  720  ppm 
is  TMS)  at  parts  per  million  (ppm).  EPA 
has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  sulfosate  has  been  studied  in  com, 
grapes,  and  soybeans.  EPA  has 
concluded  that  the  nature  of  the  residue 
is  adequately  understood  and  that  the 
only  residues  of  concern  are  the  parent 
ionsN-(phosphonomethyl)-glycine  anion 
(PMG)  and  trimethylsulfonium  cation 
(TMS). 

2.  Analytical  method.  Gas 
chromatography/mass  selective  (GC/ 
MS)  detector  methods  have  been 
developed  for  PMG  analysis  in  crops, 
animal  tissues,  milk,  and  eggs.  Gas 
chromatography  detection  methods 
have  been  developed  for  TMS  in  crops, 
animal  tissues,  milk,  and  eggs. 

3.  Magnitude  of  residues — i. 
Magnitude  of  residues  in  crops — 
Soybeans.  Residue  data  are  available  for 
sulfosate  in  a  total  of  20  trials  conducted 
in  3  different  EPA  regions  and  15 
different  States  representing  99%  of  the 


soybean  production  in  the  U.S.  The 
proposed  tolerance  of  21  ppm  (of  which 
no  more  than  13  ppm  is  "nJlS)  for 
soybean  seed  will  accommodate  any 
residue  resulting  from  the  proposed  use 
pattern. 

Soybean  seed  for  processing  were 
obtained  and  samples  were  processed 
into  hulls,  meal,  crude  oil,  refined  oil, 
and  soapstock.  Aspirated  grain  fractions 
were  also  collected.  Analysis  of  the 
treated  samples  showed  that  residue  of 
both  TMS  and  PMG  accumulated  in 
hulls  but  did  not  accumulate  in  any 
other  processed  fractions.  The  proposed 
tolerance  of  45  ppm  (of  which  no  more 
than  25  ppm  is  l^S)  for  soybean  hulls 
and  1,300  ppm  (of  which  no  more  than 
720  ppm  is  TMS)  for  aspirated  grain 
fractions  will  accommodate  any  residue 
resulting  from  the  proposed  use  pattern. 

ii.  Fruiting  vegetables  (except 
curcurbits)  group.  Residue  data  are 
available  for  sulfosate  in  a  total  of  12 
trials  in  tomatoes  conducted  in  5  EPA 
regions  and  5  different  states;  a  total  of 
6  trials  in  bell  peppers  conducted  in  5 
EPA  regions  and  6  different  States;  and 
a  total  of  3  trials  in  chili  peppers 
conducted  in  3  EPA  regions  and  3 
different  States.  The  residue  levels  were 
below  the  limit  of  quantitation  (LOQ)  of 
0.05  ppm  in  all  samples.  The  proposed 
tolerance  of  0.05  ppm  will 
accommodate  any  residue  resulting 
from  the  proposed  use  pattern. 

Tomato  fiiiits  for  processing  were 
obtained  and  samples  were  processed 
into  puree  and  paste.  After  adjusting  the 
results  for  the  exaggerated  rate,  no 
concentration  occurred  in  the  puree  and 
paste.  No  tolerances  are  required  for 
puiree  and  paste  at  the  proposed  use 
rates. 

iii.  Edible  podded  legume  vegetables 
subgroup.  Residue  data  are  available  for 
sulfosate  in  a  total  of  9  trials  conducted 
in  5  different  EPA  regions  and  8 
different  States  representing  94%  of  the 
edible  podded  beans  and  peas  in  the 
U.S.  The  proposed  tolerance  of  0.5  ppm 
(of  which  no  more  than  0.3  ppm  is 
TMS)  for  the  Edible  podded  legiune 
vegetables  subgroup  will  accommodate 
any  residue  resulting  from  the  proposed 
use  pattern. 

iv.  Succulent  shelled  pea  and  bean 
subgroup.  Residue  data  are  available  for 
sulfosate  in  a  total  of  12  trials  in  6 
different  EPA  regions  and  10  different 
States  representing  97%  of  the  green 
peas  and  lima  beans  in  the  United 
States.  The  proposed  tolerance  of  0.2 
ppm  (of  which  no  more  than  0.1  ppm 
is  TMS)  for  the  Succident  shelled  pea 
and  bean  subgroup  will  accommodate 
any  residue  resulting  from  the  proposed 
use  pattern. 
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V.  Dried  shelled  pea  and  bean  (except 
soybean)  subgroup.  Residue  data  are 
available  for  sulfosate  in  a  total  of  14 
trials  conducted  in  5  different  EPA 
Regions  and  in  8  States  representing 
97%  of  dried  pea  and  96%  of  dried  bean 
production  in  the  United  States.  The 
proposed  tolerance  of  6  ppm  (of  which 
no  more  than  1.5  ppm  is  TMS)  for  the 
Dried  shelled  pea  and  bean  (except 
soybean)  subgroup  will  accommodate 
any  residue  resulting  from  the  propesed 
use  pattern. 

vi.  Magnitude  of  residue  in  animals — 
Ruminants.  The  maximum  dietary 
burden  in  dairy  cows  results  from  a  diet 
comprised  of  20%  aspirated  grain 
fractions,  60%  wheat  forage,  and  20% 
wheat  hay  for  a  total  dietary  burden  of 
409  ppm.  The  maximum  dietary  burden 
in  beef  cows  results  from  a  diet 
comprised  of  20%  aspirated  grain 
fractions,  25%  wheat  forage,  25%  wheat 
hay,  20%  soybean  hulls,  and  10% 
soybean  seed  for  a  total  dietary  burden 
of  378  ppm.  Comparison  to  a  ruminant 
feeding  study  at  a  dosing  level  of  300 
ppm  indicates  that  the  appropriate 
tolerance  levels  are  0.75  ppm  in  cattle, 
goat,  hog,  sheep,  and  horse  liver;  3.5 
ppm  in  cattle,  goat,  hog.  sheep,  and 
horse  kidney;  2.5  ppm  in  cattle,  goat, 
hog,  sheep,  and  horse  meat  by-products, 
except  kidney  and  liver;  0.6  ppm  in 
cattle,  goat,  hog,  sheep,  and  horse  meat; 
1.1  ppm  in  milk;  and  0.2  ppm  in  cattle, 
goat,  hog,  sheep,  and  horse  iaX.  All  of 
Uiese  tolerances  exceed  existing 
tolerances  in  40  CFR  180.489. 

vii.  Poultry.  The  maximum  dietary 
burden  in  poultry  results  from  a  diet 
comprised  of  40%  soybean  meal,  20% 
soybean  hulls,  20%  soybean  seed,  and 
20%  wheat  milled  by-products  for  a 
total  dietary  bmden  of  24  ppm. 
Comparison  to  a  poultry  feeding  study 
at  a  dosing  level  of  50  ppm  indicates 
that  the  appropriate  tolerance  levels  are 
below  established  tolerances  for  poultry 
iaeat,  fat,  and  eggs.  The  appropriate 
tolerance  for  poultry  liver  is  0.1  ppm 
and  for  poultry  meat  by-products  is  0.25 
ppm. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Several  acute 
toxicology  studies  have  been  conducted 
placing  technical  grade  sulfosate  in 
Toxicity  Category  in  and  IV. 

2.  Genotoxicty.  Mutagenicity  data 
includes  two  Ames  tests  with 
Salmonella  typhimurium;  a  sex  linked 
recessive  lethal  test  with  Drosophila 
melanoga;  a  forward  mutation  (mouse 
lymphoma)  test;  an  in  vivo  bone  marrow 
cytogenetics  test  in  rats;  a  micronucleus 
assay  in  mice;  an  in  vitro  chromosomal 
aberration  test  in  Chinese  hamster  ovary 
cells  (CHO)  (no  aberrations  were 


observed  either  with  or  without  S9 
activation  and  there  were  no  increases 
in  sister  chromatid  exchanges);  and  a 
morphological  transformation  test  in 
mice  (all  negative).  A  chronic  feeding/ 
carcinogenicity  study  was  conducted  in 
male  and  femsile  rats  fed  dose  levels  of 
0, 100,  500  and  1,000  ppm  (0,  4.2.,  21.2 
or  41.8  mg/kg/day  in  males  and  0,  5.4, 
27.0  or  55.7  mg/kg/day  in  females).  No 
carcinogenic  effects  were  observed 
under  the  conditions  of  the  study.  The 
systemic  no-observable  effect  level 
(NOAEL)  of  1,000  ppm  (41.1/55.7  mg/ 
kg/day  for  males  and  females, 
respectively)  was  based  on  decreased 
body  weight  gains  (considered 
secondary  to  reduced  food 
consimiption)  and  increased  incidences 
of  chronic  laryngeal  and  nasopharyngeal 
inflammation  (males).  A  chronic 
feeding/carcinogenicity  study  was 
conducted  in  male  and  female  mice  fed 
dosage  levels  of  0, 100, 1,000  and  8,000 
ppm  (0, 11.7, 118  or  991  mg/kg/day  in 
males  and  0, 16, 159  or  1,341  mg/kg/day 
in  females).  No  carcinogenic  effects 
were  observed  under  the  conditions  of 
the  study  at  dose  levels  up  to  and 
including  the  8,000  ppm  highest  dose 
tested  (tn)T)  which  may  have  been 
excessive.  The  systemic  NOAEL  was 
1,000  ppm  based  on  decreases  in  body 
weight  and  feed  consumption  (both 
sexes)  and  increased  incidences  of 
duodenal  epitheUal  hyperplasia 
(females  only).  Siilfosate  is  classified  as 
a  Group  E  carcinogen  based  on  no 
evidence  of  carcinogenicity  in  rat  and 
mouse  studies. 

3.  Reproductive  and  developmental 
toxicity.  A  developmental  toxicity  study 
in  rats  was  conducted  at  doses  of  0,  30, 
100  and  333  mg/kg/day.  The  maternal 
(systemic)  NOAEL  was  100  mg/kg/day, 
based  on  decreased  body  weight  gain 
and  food  consumption,  and  clinical 
signs  (sahvation,  chromorhinorrhea,  and 
lethargy)  seen  at  333  mg/kg/day.  The 
reproductive  NOAEL  was  100  mg/kg/ 
day,  based  on  decreased  mean  pup 
weight.  The  decreased  pup  weight  is  a 
direct  result  of  the  maternal  toxicity.  A 
developmental  toxicity  study  was 
conducted  in  rabbits  at  doses  of  0, 10, 
40  and  100  mg/kg/day  with 
developmental  and  maternal  toxicity 
NOAELs  of  40  mg/kg/day  based  on  the 
following:  (1)  Maternal  effects:  6  of  17 
dams  died  (2  of  the  4  non-gravid  dams); 
4  of  11  dams  aborted;  clinical  signs  - 
higher  incidence  and  earlier  onset  of 
diarrhea,  anorexia,  decreased  body 
weight  gain  and  food  consumption;  and, 
(2)  Fetal  effects:  decreased  litter  sizes 
due  to  increased  post-implantation  loss, 
seen  at  100  mg/kg/day  (HDT).  The  fetal 
effects  were  clearly  a  result  of 


significant  maternal  toxicity.  A  2- 
generation  reproduction  study  in  rats 
fed  dosage  rates  of  0, 150,  800  and  2,000 
ppm  (equivalent  to  calculated  doses  of 
0,  7.5, 40,  and  100  mg/kg/day  for  males 
and  females,  based  on  a  conversion 
factor  of  1  mg/kg-day  =  20  ppm).  The 
maternal  (systemic)  NOAEL  was  150 
ppm  (7.5  n[ig/kg/day),  based  on 
decreases  in  body  weight  and  body 
weight  gains  accompanied  by  decreased 
food  consumption,  and  reduced 
absolute  and  sometimes  relative  organ 
(thymus,  heart,  kidney  and  liver) 
weights  seen  at  800  and  2,000  ppm  (40 
and  100  mg/kg/day).  The  reproductive 
NOAEL  was  150  ppm  (7.5  mg/kg/day), 
based  on  decreased  mean  pup  weights 
during  lactation  (after  day  7)  in  the 
second  litters  at  800  ppm  (40  mg/kg/ 
day)  and  in  all  litters  at  2,000  ppm  (100 
mg/kg/day),  and  decreased  litter  size  in 
the  FOa  and  Fib  litters  at  2,000  ppm 
(100  mg/kg/day).  The  statistically 
significant  decreases  in  pup  weights  at 
the  800  ppm  level  were  borderline 
biologically  significant  because  at  no 
time  were  either  the  body  weights  or 
body  weight  gains  less  than  90%  of  the 
control  values  and  because  the  effect 
was  not  apparent  in  all  litters.  Both  the 
slight  reductions  in  fitter  size  at  2,000 
ppm  and  the  reductions  in  pup  weights 
at  800  and  2,000  ppm  appear  to  be 
secondary  to  the  health  of  the  dams. 
There  was  no  evidence  of  altered 
intrauterine  development,  increased 
stillboms,  or  pup  anomalies.  The  effects 
are  a  result  of  feed  palatability  leading 
to  reduced  food  consumption  and 
decreases  in  body  weight  gains  in  the 
dams. 

4.  Subchmnic  toxicity.  Two  sub- 
chronic  90-day  feeding  studies  with 
dogs  and  a  1-year  feeding  study  in  dogs 
have  been  conducted.  In  the  1-year 
study  dogs  were  fed  0,  2, 10  or  50  mg/ 
kg/day.  Tlie  NOAEL  was  determined  to 
be  10  mg/kg/day  based  on  decreases  in 
lactate  dehydrogenase  (LDH)  at  50  mg/ 
kg/day.  In  ihe  first  90-day  study,  dogs 
were  fed  dosage  levels  of  0,  2, 10  and 
50  mg/kg/day.  The  NOAEL  in  this  study 
was  10  mg/kg/day  based  on  transient 
salivation,  and  increased  frequency  and 
earlier  onset  of  emesis  in  both  sexes  at 
50  mg/kg/day.  A  second  90-day  feeding 
study  with  dogs  dosed  at  0, 10,  25  and 
50  mg/kg/day  was  conducted  to  refine 
the  threshold  of  effects.  There  was 
evidence  of  toxicity  at  the  top  dose  of 
50  mg/kg/day  vnth  a  NOAEL  of  25  mg/ 
kg/day.  Adverse  effects  from  oral 
exposure  to  sulfosate  occur  at  or  above 
50  mg/kg/day.  These  effects  consist 
primarily  of  transient  salivation,  which 
is  regarded  as  a  pharmacological  rather 
than  toxicological  effect,  emesis  and 
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non-biologically  significant 
hematological  changes.  Exposures  at  or 
below  25  mg/kg/day  have  not  resulted 
in  significant  biological  adverse  effects. 
In  addition,  a  comparison  of  data  from 
the  90-day  and  1-year  studies  indicates 
that  there  is  no  evidence  for  increased 
toxicity  with  time.  The  overall  NOAEL 
in  the  dog  is  25  mg/kg/dav. 

5.  Chronic  toxicity.  A  chronic  feeding/ 
carcinogenicity  study  was  conducted  in 
male  and  female  rats  fed  dose  levels  of 
0,  100,  500  and  1,000  ppm  (0,  4.2,  21.2 
or  41.8  mg/kg/day  in  males  and  0,  5.4, 
27.0  or  55.7  mg/kg  day  in  females).  No 
carcinogenic  effects  were  observed 
imder  the  conditions  of  the  study.  The 
systemic  NOAEL  of  1.000  ppm  (41.1/ 
55.7  mg/kg/day  for  males  and  females, 
respectively)  was  based  on  decreased 
body  weight  gains  (considered 
secondary  to  reduced  food 
consumption)  and  increased  incidences 
of  chronic  laryngeal  and  nasophar3aigeal 
inflammation  (males).  A  chronic 
feeding/carcinogenicity  study  was 
conducted  in  male  and  female  mice  fed 
dosage  levels  of  0, 100. 1,000  and  8,000 
ppm  (0, 11.7, 118  or  991  mg/kg/day  in 
males  and  0, 16, 159  or  1,341  mg/kg/day 
in  females).  No  carcinogenic  effects 
were  observed  under  the  conditions  of 
the  study  at  dose  levels  up  to  and 
including  the  8.000  ppm  HDT  (highest 
dose  may  have  been  excessive).  The 
systemic  NOAEL  was  1,000  ppm  based 
on  decreases  in  body  weight  and  feed 
consumption  (both  sexes)  and  increased 
incidences  of  duodenal  epithelial 
hyperplasia  (females  only).  Sulfosate  is 
classified  as  a  Group  E  carcinogen  based 
on  no  evidence  of  carcinogenicity  in  rat 
and  mouse  studies. 

6.  Animal  metabolism.  The 
metabolism  of  sulfosate  has  been 
studied  in  animals.  The  residues  of 
concern  for  sulfosate  in  meat,  milk,  and 
eggs  are  the  parent  ions  PMG  and  TMS 
only. 

7.  Metabolite  toxicology.  There  are  no 
metabolites  of  toxicological  concern. 
Only  the  parent  ions,  PMG  and-TMS  are 
of  toxicological  concern. 

8.  Endocrine  disruption.  Current  data 
suggest  that  sulfosate  is  not  an 
endocrine  disruptor. 

C.  Aggregate  Exposure 

1.  Dietary  exposure. — i.  Food.  For  the 
purposes  of  assessing  the  potential 
dietary  exposure,  Zeneca  has  utilized 
the  tolerance  level  for  all  existing  and 
pending  tolerances;  and  the  proposed 
maximimi  permissible  levels  of  0.05 
ppm  for  the  fruiting  vegetables  (except 
cucurbits)  group;  0.5  ppm  for  the  edible- 
podded  legume  vegetables  subgroup;  0.2 
ppm  for  the  succulent  shelled  pea  and 
bean  subgroup;  6  ppm  for  the  dried 


shelled  pea  and  bean  (except  soybean) 
subgroup;  3.5  ppm  for  cattle,  goat.  hog. 
sheep,  and  horse  kidney;  2.5  ppm  for 
cattle,  goat,  hog,  sheep,  and  horse  meat 
by-products,  except  Uver  and  kidney; 
0.6  ppm  for  cattle,  goat,  hog,  sheep,  and 
horse  meat;  0.75  ppm  for  cattle,  goat, 
hog.  sheep,  and  horse  liver;  1.1  ppm  for 
milk;  0.1  ppm  for  poultry  hver;  0.25 
ppm  for  poultry  meat  by-products;  21 
ppm  for  soybean  seed;  45  ppm  for 
soybean  hulls;  1300  ppm  for  aspirated 
grain  fractions;  and  100%  crop  treated 
acreage  for  all  commodities.  Assuming 
that  100%  of  foods,  meat.  eggs,  and  milk 
products  will  contain  sulfosate  residues 
and  those  residues  will  be  at  the  level 
of  the  tolerance  results  in  an 
overestimate  of  human  exposure.  This  is 
a  very  conservative  approach  to 
exposure  assessment. 

ii.  Chronic  exposure.  For  all  existing 
tolerances  and  pending  tolerances;  and 
the  proposed  maximum  permissible 
levels  proposed  in  this  notice  of  filing, 
the  potential  exposure  for  the  U.S. 
population  is  0.018  mg/kg  bwt/day 
(7.4%  of  RfD).  Potential  exposure  for 
children's  population  subgroups  range 
from  0.015  mg/kg  bvrt/day  (6.1%  of  RfD) 
for  nursing  infants  (<1  year  old)  to  0.076 
mg/kg  bwrt/day  (30.5%)  for  non-nursing 
infants.  The  chronic  dietary  risk  due  to 
food  does  not  exceed  the  level  of 
concern  (100%)  Acute  exposure.  The 
exposure  to  the  most  sensitive 
population  subgroup,  in  this  instance 
non-nursing  infants,  was  23.2%  of  the 
acute  RfD.  The  acute  dietary  risk  due  to 
food  does  not  exceed  the  level  of 
concern  (100%). 

iii.  Drinking  water.  Results  from 
computer  modeling  indicate  that 
sulfosate  in  groundwater  will  not 
contribute  significant  residues  in 
drinking  water  as  a  result  of  sulfosate 
use  at  the  recommended  maximum 
annual  application  rate  (4.00  lbs.  a.i. 
acre  -1).  The  computer  model  uses 
conservative  numbers,  therefore  it  is 
imlikely  that  groimdwater 
concentrations  would  exceed  the 
estimated  concentration  of  0.00224  parts 
per  billion  (ppb),  and  sulfosate  shoiild 
not  pose  a  threat  to  groimd  water. 

The  surface  water  estimates  are  based 
on  an  exposure  modeling  procediire 
called  Generic  Expected  Environmental 
Concentration  (GENEEC).  The 
assumptions  of  1  application  of  4.00  lbs. 
a.i.  acre  -1  resulted  in  calculated 
estimated  maximum  concentrations  of 
64  ppb  (acute,  based  on  the  highest  56- 
day  value)  and  43  ppb  (chronic, 
average).  GENEEC  modeling  procedures 
assimied  that  sulfosate  was  applied  to  a 
10-hectare  field  that  drained  into  a  1- 
hectare  pond,  2-meters  deep  with  no 
outlet. 


As  a  conservative  assumption, 
because  sulfosate  residues  in  groimd 
water  are  expected  to  be  insignificant 
compared  to  surface  water,  it  has  been 
assumed  that  100%  of  drinking  water 
consimied  was  derived  from  surface 
water  in  all  drinking  water  exposure 
and  risk  calculations. 

To  calculate  the  maximimi  acceptable 
acute  and  chronic  exposures  to  sulfosate 
in  drinking  water,  the  dietary  food 
exposure  (acute  or  chronic)  was 
subtracted  from  the  appropriate  (acute 
or  chronic)  RfD.  Drinking  water  levels  of 
concern  (DWLOCs)  were  then  calculated 
using  the  maximum  acceptable  acute  or 
chronic  exposure,  default  body  weights 
(70  kg  -  adult,  10  kg  -  child),  and 
drinking  water  consumption  figures  (2 
liters  -  adult,  1  Uter  -  cMld). 

The  maximum  concentration  of 
sulfosate  in  surface  water  is  64  ppb.  The 
acute  DWLOCs  for  sulfosate  in  surface 
water  were  all  greater  than  7,700  ppb. 
The  estimated  average  concentration  of 
sulfosate  in  surface  water  is  43  ppb 
which  is  much  less  than  the  calculated 
levels  of  concern  (>  1.700  ppb)  in 
drinking  water  as  a  contribution  to 
chronic  aggregate  exposure.  Therefore, 
for  current  and  proposed  uses  of 
sulfosate.  Zeneca  concludes  with 
reasonable  certainty  that  residues  of 
sulfosate  in  drinking  water  would  not 
result  in  imacceptable  levels  of 
aggregate  human  health  risk. 

2.  Non-dietary  exposure.  Sulfosate  is 
currently  not  registered  for  use  on  any 
residential  non-food  sites.  Therefore, 
residential  exposure  to  sulfosate 
residues  will  be  through  dietary 
exposure  only. 

D.  Cumulative  Effects 

There  is  no  information  to  indicate 
that  toxic  effects  produced  by  sulfosate 
are  cumulative  with  those  of  any  other 
chemical  compound. 

E.  Safety  Determination 

1.  U.S.  population — i.  Acute  risk. 
Since  there  are  no  residential  uses  for 
sulfosate.  the  acute  aggregate  exposure 
only  includes  food  and  water.  Using  the 
conservative  assumptions  of  100%  of  all 
crops  treated  and  assuming  all  residues 
are  at  the  tolerance  level  for  all 
established  and  proposed  tolerances,  the 
aggregate  exposure  to  sulfosate  will 
utilize  17.3%  of  the  acute  RfD  for  the 
U.S.  population.  The  estimated  peak 
concentrations  of  sulfosate  .in  surface 
and  ground  water  are  less  than  DWLOCs 
for  sulfosate  in  drinking  water  as  a 
contribution  to  acute  aggregate 
exposure.  Residues  of  sulfosate  in 
drinking  water  do  not  contribute 
significantly  to  the  aggregate  acute 
human  health  risk  considering  the 
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present  uses  and  uses  proposed  in  this 
action. 

ii.  Chronic  risk.  Using  the 
conservative  exposure  assiunptions 
described  above,  the  aggregate  exposure 
to  sulfosate  firom  food  vtrill  utilize  7.4% 
of  the  chronic  RfD  for  the  U.S. 
population.  The  estimated  average 
concentrations  of  sulfosate  in  surface 
and  groimd  water  are  less  than  DWLOCs 
for  sulfosate  in  drinking  water  as  a 
contribution  to  chronic  aggregate 
exposure.  Residues  of  sulfosate  in 
drinking  water  do  not  contribute 
significantly  to  the  aggregate  chronic 
human  health  risk  considering  the 
present  uses  and  uses  proposed  in  this 
action. 

2.  Infants  and  children.  The  database 
on  sulfosate  relative  to  pre-  and  post- 
natal toxicity  is  complete.  Because  the 
developmental  and  reproductive  effects 
occurred  in  the  presence  of  parental 
(systemic)  toxicity,  these  data  do  not 
suggest  an  increased  pre-  or  post-natal 
sensitivity  of  children  and  infants  to 
sulfosate  exposmre.  Therefore,  Zeneca 
concludes,  upon  the  basis  of  reliable 
data,  that  a  100-fold  imcertainty  factor 
is  adequate  to  protect  the  safety  of 
infants  and  children  and  an  additional 
safety  factor  is  unwarranted. 

i.  Acute  risk.  Using  the  conservative 
exposure  assimiptions  described  above, 
the  aggregate  exposiue  to  sulfosate  from 
food  will  utilize  23.2%  of  the  acute  RfD 
for  the  most  highly  exposed  group,  non- 
nursing  infants.  The  estimated  peak 
concentrations  of  sulfosate  in  siuface 
and  groimd  water  are  less  than  DWLOCs 
for  sulfosate  in  drinking  water  as  a 
contribution  to  acute  aggregate 
exposure.  Residues  of  sulfosate  in 
drinking  water  do  not  contribute 
significantly  to  the  aggregate  acute 
human  health  risk  considering  the 
present  uses  and  uses  proposed  in  this 
action. 

ii.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  we  conclude  that  the 
percent  of  the  RfD  that  will  be  utilized     , 
by  aggregate  exposm*  to  residues  of 
sulfosate  is  30.5%  for  non-nursing 
infents,  the  most  highly  exposed  group. 
The  estimated  average  concentrations  of 
sulfosate  in  surface  and  ground  water 
are  less  than  DWLOCs  for  sulfosate  in 
drinking  water  as  a  contribution  to 
chronic  aggregate  exposure.  Residues  of 
sulfosate  in  drinking  water  do  not 
contribute  significantly  to  the  aggregate 
chronic  human  health  risk  considering 
the  present  uses  and  uses  proposed  in 
this  action. 


F.  International  Tolerances 

There  are  no  Codex  Maximum 
Residue  Levels  established  for  sulfosate. 

[FR  Doc.  99-8775  Filed  4-7-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6321-3] 

Notice  Of  Proposed  Administrative 
Settlement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  Amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 

agency:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liabihty  Act,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  ("CERCLA"),  notice 
is  hereby  given  that  a  proposed 
administrative  cost  recovery  settlement 
concerning  the  Caelus  Devices  Removal 
Site  in  HolUster,  California  was 
executed  by  the  Agency  on  March  19, 
1999.  The  proposed  settlement  resolves 
an  EPA  claim  imder  section  107  of 
CERCLA  against  the  following 
Respondents:  the  United  States  Navy, 
Helen  Sperber,  and  Victor  Edmundson. 
The  proposed  settlement  was  entered 
into  under  the  authority  granted  EPA  in 
section  122(h)  of  CERCLA,  and  requires 
the  Respondents  to  pay  $124,195.84  to 
the  Hazardous  Substances  Superfund  in 
settlement  of  past  costs.  For  thirty  (30) 
days  following  the  date  of  publication  of 
this  document,  the  Agency  will  receive 
written  comments  relating  to  tbe 
settlement.  The  Agency's  response  to 
any  comments  received  will  be  available 
for  pubUc  inspection  at  three  locations: 
the  HoUister  Public  Library;  the 
Environmental  Protection  Agency, 
Region  9,  Library  &  Resource  Center,  75 
Hawthorne  Street,  San  Francisco, 
California,  94105;  and  the 
Environmental  Protection  Agency, 
Re^on  9,  Ms.  Danielle  Carr,  Regional 
Hearing  Clerk,  75  Hawthorne  Street,  San 
Francisco,  California,  94105. 
DATES:  Comments  must  be  submitted  on 
or  before  May  10, 1999. 
ADDRESSES:  The  proposed  settlement  as 
set  forth  in  the  Administrative  Consent 
Order  may  be  obtained  from  Ms. 
Danielle  Carr,  Regional  Hearing  Clerk, 
Environmental  Protection  Agency, 


Region  9,  75  Hawthorne  Street,  San 
Francisco,  California,  94105. 

Comments  regarding  the  proposed 
settlement  should  be  addressed  to  Ms. 
Danielle  Carr,  Regional  Hearing  Clerk, 
Environmental  Protection  Agency, 
Region  9  at  the  address  provided  above, 
and  should  reference  the  Caelus  Devices 
Removal  Site  located  in  Hollister, 
California  (EPA  Docket  No.  99-05). 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
A.  Jackson,  Assistant  Regional  Coimsel, 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  California  94105,  (415)  744- 
1348. 

Dated:  March  30, 1999. 
Keith  Takata, 

Director,  Superfund  Division. 
[FR  Doc.  99-8778  Filed  4-7-99;  8:45  am] 
BIUMG  CODE  6S6fr-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6321-5] 

Memphis  Container  Site;  Notice  of 
Proposed  Settlement 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Proposed  Settlement. 

SUMMARY:  Pursuant  to  section  122(h)  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  LiabiUty 
Act  (CERCLA),  the  United  States 
Environmental  Protection  Agency  (EPA) 
proposes  to  enter  into  an  Agreement  for 
the  recovery  of  past  response  costs  with 
Buckman  Laboratories,  Inc.,  Perma-Fix 
of  Memphis,  Inc.,  Croda  Inks 
Corporation,  IBC  Manufactiuing 
Company  and  Memphis  Light,  Gas  & 
Water  Division,  (Settling  Parties). 
Pursuant  to  the  Agreement,  the  Settling 
Parties  will  reimburse  EPA  for  a  portion 
of  response  costs  at  the  Memphis 
Container  Superfund  Site  (the  "Site") 
located  in  Memphis,  Shelby  Coimty, 
Tennessee.  EPA  will  consider  public 
comments  on  the  proposed  settlement 
for  thirty  days.  EPA  may  withdraw  from 
or  modify  the  proposed  settlement 
should  such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Paula  V.  Batchelor,  U.S. 
Environmental  Protection  Agency, 
Region  4,  Program  Services  Branch, 
Waste  Management  Division,  61  Forsyth 
Street,  S.W.,  Atlanta,  Georgia  30303. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  at  the  above  address 
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within  30  days  of  the  date  of 
publication. 

Dated:  March  24, 1999. 
Franklin  E.  Hill, 

Chief,  Progtam  Services  Branch,  Waste 
Management  Division. 
(FR  Doc.  99-8776  Filed  4-7-99;  8:45  am] 
WUMQ  CODE  65aO-6<MI 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6321-4] 

Ware  Shoals  Dyeing  and  Printing 
Superfund  Sits  NoUcs  of  Propossd 
Ssttlsmsnt 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  public 
conunent. 

SUMMARY:  In  accordance  with  section 
122{i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 
recovery  of  past  response  costs 
concerning  the  Ware  Shoals  Dyeing  and 
Printing  Site  in  Ware  Shoals,  South 
Carolina  with  the  following  settling 
party:  Mount  Vernon  Mills,  Inc.  The 
settlement  requires  the  settling  party  to 
pay  $310,000.00  to  the  Hazardous 
Substance  Superfund.  The  settlement 
includes  a  covenant  not  to  sue  the 
settling  party  pursuant  to  section  107(a) 
of  CERCLA,  42  U.S.C.  9607(a).  The 
Agency  will  consider  all  comments 
received  and  may  modify  or  withdraw 
its  consent  to  the  settlement  if 
comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  Copies  of  the  proposed 
settlement  are  available  from:  Attn: 
Paula  V.  Batchelor,  Waste  Management 
Division,  U.S.  EPA,  Region  4,  61 
Forsythe  Street  S.W.,  Atlanta,  Georgia 
30303,  (404)  562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  publication. 

Dated:  March  24, 1999. 
Franklin  Hill. 

Chief,  Waste  Programs  Branch,  Waste 
Management  Division. 
(FR  Doc.  99-8777  Filed  4-7-99;  8:45  am] 
BILLING  COOE  6560-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  99-642] 


PutHic  Safety  National  Coordination 
Committse 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Notice. 

summary:  The  Public  Safety  and  Private 
Wireless  Division  released  this  Public 
Notice  advising  of  the  establishment  of 
procedures  for  oral  or  written  contacts 
with  the  Chairperson  of  the  Pubhc 
Safety  National  Coordination  Committee 
("NCC").  The  Notice  requires  that  any 
person  or  entity  that  makes  an  oral  or 
written  presentation  to  the  Chairperson 
of  the  NCC  must  provide  a  document 
which  summarizes  that  presentation. 
This  is  to  assure  full  public 
participation  in  the  discussion  of  all 
matters  of  substance  before  the  NCC. 
DATES:  Effective  immediately. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  4-C207.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
D'wana  R.  Terry,  telephone  (202)418- 
0680.  Press  Contact,  Meribeth 
McCarrick.  Wireless 
Telecommunications  Bureau,  202-418- 
0600,  or  e-mail,  mmccarri@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  Following 
is  the  complete  text  of  the  Public  Notice: 
The  FCC  has  established  the  Public 
Safety  National  Coordination 
Committee,  pursuant  to  the  provisions 
of  the  Federal  Advisory  Committee  Act. 
to  advise  the  Commission  on  a  variety 
of  issues  relating  to  the  use  of  the  24 
MHz  of  spectrum  in  the  764-776/794- 
806  MHz  frequency  bands  (collectively, 
the  700  MHz  band)  that  has  been 
allocated!  to  public  safety  services.  See 
The  Development  of  Operational, 
Technical  and  Spectrum  Requirements 
For  Meeting  Federal,  State  and  Local 
Public  Safety  Agency  Commimications 
Requirements  Through  the  Year  2010 
and  Establishment  of  Rules  and 
Requirements  For  Priority  Access 
Service,  WT  Docket  No.  96-86,  First 
Report  and  Order  and  Third  Notice  of 
Proposed  Rulemaking,  FCC  98-191 
(1998).  The  Federal  Advisory 
Committee  Act,  Public  Law  92-463.  as 
amended,  requires  public  notice  of  all 
meetings  of  the  NCC.  This  is  to  assure 
full  public  participation  in  the 
discussion  of  all  matters  of  substance 
before  the  NCC. 

We  wish  to  assure  that  all  contacts 
regarding  the  merits  or  substance  of  any 
NCC  consideration  which  occui  outside 
the  scope  of  formal  meetings  are  a 


matter  of  record.  Therefore,  the  NCC 
will  require  that  any  person  or  entity 
that  m^es  an  oral  or  written 
presentation  to  the  Chairperson  of  the 
NCC  (Kathleen  Wallman)  must  provide 
a  document  which  summarizes  that 
presentation.  In  the  case  of  an  oral 
communication,  the  document  must  be 
a  memorandum  reflecting  who  initiated 
the  contact  and  the  substance  of  the 
conversation.  In  the  case  of  a  written 
contact,  the  docimient  must  be  a  copy 
of  the  letter  or  pleading  constituting  the 
written  contact.  All  such  documents 
must  be  labelled  WTB-2. 

Date:  This  requirement  is  effective 
immediately. 

Address:  Documents  provided  to  the 
NCC  for  the  public  file  should  be  sent 
to:  D'wana  R.  Terry.  Designated  Federal 
Officer.  Public  Safety  National 
Coordination  Committee.  Public  Safety 
and  Private  Wireless  Division.  Wireless 
Telecommunications  Bureau.  Federal 
Communications  Commission.  445 
Twelfth  Street,  S.W.,  Room  4-C207. 
Washington.  D.C.  20554. 

Supplementary  Information:  All 
submissions  concerning  such  contacts 
will  be  available  for  public  inspection 
during  normal  business  hours  in  a  file 
designated  WTB-2  maintained  in  the 
Public  Safety  and  Private  Wireless 
Division.  Wireless  Telecommunications 
Bureau,  Federal  Communications 
Commission  in  Room  4-C207,  445 
Twelfth  Street,  S.W..  Washington.  D.C. 
20554. 


Federal  Communications  Commission. 

Herbert  W.  Zeiler, 

Deputy  Chief  Public  Safety  and  Private 

Wireless  Division,  Wireless 

Telecommunications  Bureau. 

[FR  Doc.  99-8792  Filed  4-7-99;  8:45  am] 

BILLING  COOE  6712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Federal  Deposit  Insurance 
'Corporation  (FDIC). 
ACTION:  Notice  and  request  for  comment. 

summary:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
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collection  titled  "Summary  of 
Deposits." 

DATES:  Comments  must  be  submitted  on 
or  before  June  7, 1999. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  conunents  to 
Tamara  R.  Manly,  Management  Analyst 
(Regulatory  Analysis),  (202)  898-7453, 
Office  of  the  Executive  Secretary,  Room 
4058,  Attention:  Comments/OES, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  N.W.,  Washington,  D.C. 
20429.  All  comments  should  refer  to 
"Summary  of  Deposits."  Comments  may 
be  hand-delivered  to  the  guard  station  at 
the  rear  of  the  17th  Street  Building 
(located  on  F  Street),  on  business  days 
between  7:00  a.m.  and  5:00  p.m.  [FAX 
number  (202)  898-3838;  Internet 
address:  comments@fdic.gov]. 

A  copy  of  the  comments  may  also  be 
sujbmitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 
SUPPLEMENTARY  INFORMATION: 

Proposal  To  Renew  die  Following 
Currendy  Approved  Collection  of 
Information 

Titie:  Siunmary  of  Deposits. 

OMB  Number:  3064-0061. 

Frequency  of  Response:  Annually. 

Affected  Public:  All  financial 
institutions. 

Estimated  Number  of  Respondents: 
6,400. 

Estimated  Time  per  Response:  3 
hours. 

Estimated  Total  Annual  Burden: 
19,200  hoiu%. 

General  Description  of  Collection:  The 
Summary  of  Deposits  annual  survey 
obtains  data  regarding  the  amount  of 
deposits  held  at  all  offices  of  all  banks 
in  the  United  States.  The  survey  data 
provides  a  basis  for  measuring  the 
competitive  impact  of  bank  mergers  and 
has  additional  use  in  banking  research. 

Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b)- 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 


burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  D.C,  this  30th  day  of 
March,  1999. 

Federal  Deposit  Insurance  Corporation. 

James  0.  LaPierre^ 

Deputy  Executive  Secretary. 

[FR  Doc.  99-8782  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  a714-01-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Notices 

DATE  AND  TIME:  Tuesday,  April  13, 1999 

at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington. 

D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.§437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §437g,  §  438(b),  and  Titie  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  AND  TIME:  Thursday,  April  15, 1999 
at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C.  (Nindi  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 
tiie  Public. 
ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1999-4: 
Republican  Party  of  Minnesota  and  the 
Senate  District  43  Committee  by 
counsel,  Tony  P.  Trimble. 

Advisory  Opinion  1999-5: 
Democratic  Party  of  New  Mexico  by 
counsel,  Joseph  E.  Sandler  and  Neil  P. 
Reiff. 

Advisory  Opinion  1999-8:  Qtizens 
for  Arlen  Specter  by  its  treasurer, 
Stephen  J.  Harmelin. 

Administrative  Matters. 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Deputy  Secretary  of  the  Commission. 

(FR  Doc.  99-8846  Filed  4-6-99;  12:37  pm) 

BNJJNO  CODE  ens-oi-M 


FEDERAL  MARITIME  COMMISSION 

[PMtkMl  No.  P3-99] 

Petition  of  China  Ocean  Shipping 
(QiXMjp)  Company  for  a  Partial 
Exemption  From  the  Controlled  Carrier 
Act;  Notice  of  Rling  of  PetHion 

Notice  is  hereby  given  that  China 
Ocean  Shipping  (Group)  company 
("Petitioner")  has  petitioned  for  an 
exemption  pursuant  to  Section  16  of  the 
Shipping  Act  of  1964,  46  U.S.C.  app. 
§  1715.  Petitioner  requests  an  exemption 
to  allow  it  to  publish  rate  decreases  in 
U.S.  foreign  commerce  ^  to  be  effective 
upon  publication,  without  regard  to 
whether  they  are  the  same  as  or  lower 
than  competing  carriers'  rates. 
(Petitioner  ciirrentiy  has  this  right  in  the 
cross  trades,  it  the  rate  decreases  are  not 
below  rates  of  competing  carriers.  See 
the  Commission's  Order  in  Petition  No. 
Pl-98-Petition  of  China  Ocean  Shipping 
(Group)  Company  for  a  Limited 
Exemption  from  Section  9(C)  of  the 
Shipping  Act  of  1984.  served  March  27, 
1998). 

In  other  for  the  Commission  to  make 
a  thorough  evaluation  of  the  petition  for 
exemption,  interested  persons  are 
requested  to  submit  views  or  arguments 
in  reply  to  the  petition  no  later  than 
May  7, 1999.  Replies  shall  consist  of  an 
original  and  15  copies,  be  directed  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  D.C.  20573- 
0001,  and  be  served  on  Petitioner's 
counsel:  Richard  D.  Gluck,  Esq.,  Garvey, 
Schubert  &  Barer,  1000  Potomac  Street, 
N.W.,  Washington.  D.C.  20007. 

Copies  of  the  petition  are  available  for 
examination  at  the  Office  of  the 
Secretary  of  the  Commission,  800  N. 
Capitol  Street,  N.W.,  Room  1046, 
Washington,  D.C. 
Bryant  L.  VanBrakle, 
Secretary. 
[FR  Doc.  99-8677  Filed  4-7-99;  8:45  am] 

BILLING  CODE  e730-01-M 


>  The  petition  requests  relief  in  both  the  bilateral 
trade  and  the  cross  trades.  The  bilateral  trade  is  the 
trade  between  the  United  States  and  the  People's 
Republic  of  China.  The  cross  tradm  include  the 
trades  between  the  United  States  and  foreign 
countries  other  than  the  People's  Republic  of  China. 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banlcs  or 
Bank  Holding  Companies 

The  notificants  Usted  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Boards  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  April  22, 
1999. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Cathy  Grissom  Balding,  Nancy 
Giissom  Wilson,  both  of  Oklahoma  City, 
Oklahoma,  and  Robert  Randal  Grissom, 
Ardmore,  Oklahoma;  to  acquire  voting 
shares  of  Lincoln  Financial  Corporation, 
Ardmore,  Oklahoma,  and  thereby 
indirectly  acquire  voting  shares  of 
Lincoln  Bank  &  Trust  Company, 
Ardmore,  Oklahoma. 

2.  Michael  Dean  Stevens  and 
Kimberly  S.  Stevens,  both  of  Sublette, 
Kansas;  to  acquire  voting  shares  of  Santa 
Fe  Trail  Banc,  Shares,  Inc.,  Sublette, 
Kansas,  and  thereby  indirectly  acquire 
voting  shares  of  Centra  Bank,  Sublette, 
Kansas. 

3.  Rodger  L  Van  Loenen,  Prairie 
View,  Kansas;  to  acquire  voting  shares 
of  Phillips  Holdings,  Inc.,  Phillipsburg, 
Kansas,  and  thereby  indirectly  acquire 
voting  shares  of  Fanners  State  Bank, 
Phillipsbiug,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  2, 1999. 
lennifer  J.  Johnson, 

Secretary  of  the  Board. 

IFR  Doc.  99-8653  Filed  4-7-99;  8:45  am] 

BILLING  CODE  621&-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Hokling  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 


(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  avedlable  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  lB42(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  3, 1999, 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105-1521: 

1.  Sterling  Financial  Corporation, 
Lancaster,  Pennsylvania;  to  acquire  100 
percent  of  the  voting  shares  of  Northeast 
Bancorp,  Inc.,  North  East,  Maryland, 
and  thereby  indirectly  acquire  The  First 
National  Bank  of  North  East,  North  East, 
Maryland. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1 .  Decatur  Corporation,  Leon,  Iowa;  to 
merge  with  Spectrum  Bancorporation, 
Inc.,  Omaha,  Nebraska,  and  thereby 
acquire  Rushmore  Financial  Services, 
Inc.,  Omaha,  Nebraska,  Rushmore  Bank 
&  Trust  Company,  Rapid  City,  South 
Dakota,  and  F&M  Bank,  Watertown, 
South  Dakota. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198-0001: 

1 .  Central  Financial  Corporation, 
Hutchinson,  Kansas;  to  acquire  10 
percent  of  the  voting  shares  of  Mid- 
America  Bancorp,  Inc.,  Jewell,  Kansas, 
and  thereby  indirectly  acquire 
Heartland  Bank,  N.A.,  Jewell,  Kansas. 

D.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 


North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Sterling  Bancshares,  Inc.,  Houston, 
Texas,  and  Sterling  Bancorporation, 
Inc.,  Wilmington,  Delaware;  to  merge 
with  B.O.A.  Bancshares,  Inc.,  Houston, 
Texas,  and  thereby  indirectly  acquire 
Houston  Commerce  Bank,  Houston, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  2, 1999. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[PR  Doc.  99-8655  Filed  4-7-99;  8:45  am] 
BIUJNG  CODE  621(M>1-F 


FEDERAL  RESERVE  SYSTEM 

Notke  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Pennisstt>le  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiddng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  May  3, 1999. 

A.  Federal  Reserve  Bank  of  Boston 

(Richard  Walker,  Commimity  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Passumpsic  Bancorp,  St.  Johnsbury, 
Vermont;  to  engage  de  novo  through  its 
subsidiary,  Passimipsic  Bank,  FSB, 
Littleton,  New  Hampshire,  in  operating 
a  savings  association,  pursuant  to  § 
225.28fti)(4)(ii). 
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Board  of  Governors  of  the  Federal  Reserve 
System,  April  2. 1999. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  99-8654  Filed  4-7-99;  8:45  am) 
BILUNG  CODE  6210-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Healthcare  Infection  Control  Practices 
Advisory  Committee  (HICPAC): 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Healthcare  Infection  Control 
Practices  Advisory  Committee  (formerly 
Hospital  Infection  Control  Practices  Advisory 
Committee). 

Times  and  Dates: 
8:30  a.m.-5  p.m..  May  24, 1999. 
8:30  a.m.-l  p.m..  May  25, 1999. 

Place:  CDC,  Auditorium  A.  1600  Clifton 
Road.  ME,  Atlanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Committee  is  charged  with 
providing  advice  and  guidance  to  the 
Secretary,  the  Assistant  Secretary  for  Health, 
the  Director,  CDC,  and  the  Director,  National 
Center  for  Infectious  Diseases  (NQD), 
regarding  (1)  the  practice  of  hospital 
infection  control;  (2)  strategies  for 
surveillance,  prevention,  and  control  of 
infections  (e.g.,  nosocomial  infections), 
antimicrobial  resistance,  and  related  events 
in  settings  where  healthcare  is  provided;  and 
(3)  perioidc  updating  guidelines  and  other 
policy  statements  regarding  prevention  of 
healthcare  associated  infections  and 
healthcare-related  conditions. 

Matters  to  be  Discussed:  Agenda  items  will 
include  an  overview  of  the  strategic  direction 
of  HICPAC;  plan(s)  for  collaboration  between 
HICPAC  and  professional  organizations  in 
developing  guideline;  plan(s)fbr  evaluation  of 
the  Guideline  for  Prevention  of  Site  Infection; 
review  of  the  second  draft  of  the  Guideline 
for  Environmental  Controls  in  Healthcare 
Settings;  and  a  review  of  CDC  activities  of 
interest  to  the  Committee. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Ck}ntact  Person  for  More  Information: 
Michele  L.  Pearson,  M.D.,  Medical 
Epidemiologist,  Investigation  and  Prevention 
Branch,  Hospital  Infections  Program,  NOD, 
CDC,  1600  Clifton  Road,  NE,  M/S  E-69, 
Atlanta,  Georgia  30333,  telephone  404/639- 
6413. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 


both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  April  2, 1999. 

t]arolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc.  99-8727  Filed  4-7-99;  8:45  am) 

BHXma  CODE  41«3-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Cerrter  for  Infectious 
Diseases:  Meeting 

hi  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Board  of  Scientific  Counselors, 
National  Center  for  Infectious  EKseases 
(NCID). 

Times  and  Dates: 
9:00  a.m.-5:30  p.m.,  May  6, 1999. 
8:30  a.m.-2:30  p.m..  May  7, 1999. 

Place:  CDC,  Auditorium  B,  1600  Clifton 
Road,  Atlanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Board  of  Scientific 
Counselors,  NCID,  provides  advice  and 
guidance  to  the  Director,  CDC,  and  Director, 
NCID,  in  the  following  areas:  program  goals 
and  objectives;  strategies;  program 
organization  and  resources  for  infectious 
disease  prevention  and  control;  and  program 
priorities. 

Matters  to  be  Discussed:  Agenda  items  will 
include: 

1.  NCID  Update— Dr.  Hughes 

2.  Minority  Health  Program — Dr.  Black 

3.  Bioterrorism  Preparedness — ^Drs.  Ostroff, 
Lillibridge,  and  Morse 

4.  Arctic  Investigations  Program — Dr. 
Butler 

5.  Discussion  of  Programs 

6.  Antimicrobial  Resistance  Dr.  Bell 

7.  Economic  Impact  of  pandemic 
Influenza — Dr.  Meltzer 

8.  Scientific  Updates 

a.  Hepatitis  C 

b.  M^aysia  Outbreak 

9.  Discussions  and  Recommendations 
Other  agenda  items  include 

annoimcements/introductions;  follow-up  on 
actions  recommended  by  the  Board 
December  1998;  consideration  of  future 
directions,  goals,  and  recommendations. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  listed 
below  prior  to  the  opening  of  the  meeting. 

Contact  Person  for  More  Information: 
Diane  S.  HoUey,  Ofiice  of  the  Director,  NOD, 


CDC.  1600  Clifton  Road,  M/S  C-20,  NE, 
Atlanta,  Georgia  30333,  telephone  404/639- 
0078. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  April  2, 1999. 
Carolyn  J.  Russell, 

Management  Analysis  and  Services  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC).     ■ 

(FR  Doc.  99-8729  Filed  4-7-99;  8:45  amj 
BKJJNG  CODE  416»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Drug  Repacicager  Workshop 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  workshop. 

The  Food  and  Drug  Administration, 
in  cooperation  with  the  North  Central 
Association  of  Food  and  Drug  Officials 
(NCAFDO),  a  local  nonprofit 
organization,  is  announcing  the 
following  workshop:  Drug  Repackager 
Workshop.  The  topic  to  be  discussed  is 
current  good  manufacturing  practices 
for  the  (kug  repackaging  industry, 
including  (but  not  limited  to)  stability 
testing  and  expiration  dating  for  both 
solid  and  liquid  oral  dosage  forms; 
packaging  and  labeling  control;  and 
separation  of  penicillin/cephalosporin 
operations  from  other  drug  products. 

Date  and  Time:  The  wo»shop  will  be 
held  on  Tuesday,  May  18, 1999.  from 
8:30  a.m.  to  4  p.m.  Send  information 
regarding  registration  by  May  10, 1999. 

Location:  The  workshop  will  be  held 
at  Hamburger  University  at  The  Lodge 
on  the  McDonald's  Office  Campus,  2815 
Jorie  Blvd.,  Oak  Brook,  IL  60523. 

Contact:  Lorelei  S.  Jarrell,  Preapproval 
Manager,  Food  and  Drug 
Administration,  300  South  Riverside 
Plaza,  Chicago,  IL  60606,  312-355- 
5863,  ext.  146,  FAX  312-886-3280,  e- 
mail  "ljarrell@fda.ora.gov". 

Registration:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
nimiber),  along  with  a  $75  registration 
fee  (which  wriU  cover  the  actual  cost  of 
the  fecihties,  continental  breakfest, 
limch,  refreshments,  and  miscellaneous 
items)  to  Pat  Lewis,  Food  and  Drug 
Administration,  300  South  Riverside 
Plaza,  suite  550  South,  Chicago,  IL 
60606,  312-353-5863,  ext.  190,  by  May 
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10, 1999.  Checks  should  be  made 
payable  to  NCAFDO.  There  is  limited 
seating,  so  registration  will  be  honored 
on  a  first-come-first-served  basis. 

For  hotel  resen'ations.  please  contact 
The  Lodge  at  McDonald's  Office 
Campus,  2815  Jorie  Blvd.,  Oak  Brook,  IL 
60523.  To  obtain  the  preferred  room  rate 
of  $159  per  single  room,  please  call  the 
hotel  at  630-990-5800,  and  state  that 
you  will  be  attending  the  Drug 
Repackager  Workshop. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact 
Lorelei  S.  Jarrell  at  least  7  days  in 
advance. 

Dated:  April  1, 1999. 
William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  99-8658  Filed  4-7-99;  8:45  am] 

BILUNQ  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[HCFA-1071-N] 

Medicare  Program;  April  23, 1999  Open 
Town  Hail  Meeting  to  Discuss  the 
Skilled  Nursing  Facility  Prospective 
Payment  System  (SNF/PPS)  and 
Quality  of  Care  in  Nursing  Facilities 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
Town  Hall  meeting  to  provide  an 
opportunity  for  nursing  homes, 
beneficiary  advocates,  and  other 
interested  parties  to  ask  questions  and 
raise  issues  regarding  the  prospective 
payment  system  for  skilled  nursing 
facilities  and  the  quality  of  care  in 
nursing  facilities.  The  meeting 
represents  one  aspect  of  the  evolving 
process  for  making  our  payment, 
coverage,  and  quality  reviews  more 
open  and  responsive  to  the  public.  The 
meeting  will  address  the  following 
topics: 

•  An  update  and  future  refinements 
to  the  skilled  nursing  facility/ 
prospective  payment  system  including  a 
discussion  of  nontherapy  ancillary 
services  and  consolidated  billing. 

•  Outpatient  therapy  caps  and  other 
Part  B  issues. 

•  Skilled  nursing  facility  coverage 
and  medical  review. 

•  Nursing  home  enforcement  and 
quality  issues. 

DATES:  The  meeting  is  scheduled  for 
April  23, 1999  from  8:00  a.m.  imtil  5:00 
p.m.,E.D.T. 


ADDRESSES:  The  meeting  will  be  held  in 
the  HCFA  headquarters  auditorium, 
7500  Security  Boulevard,  Baltimore, 
Maryland,  21244.  , 

FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Gordon,  (410)  786-4517,  or 
Martha  Kuespert,  (410)  786-4605. 
SUPPLEMENTARY  INFORMATION: 

Background 

We  are  aimouncing  a  Town  Hall 
meeting  to  provide  an  opportunity  for 
nursing  homes,  beneficiary  advocates, 
and  other  interested  parties  to  ask 
questions  and  raise  issues  regarding  the 
skilled  nursing  facility  (SNF) 
prospective  payment  system  (PES)  and 
the  quality  of  care  in  nursing  homes.  On 
May  12, 1998,  we  published  an  interim 
final  rule  with  comment  period  to 
implement  SNF  PPS  (63  FR  26252). 
Initially,  we  provided  a  60-day  period 
for  public  comment.  In  response  to 
requests  from  the  industry,  we  extended 
the  comment  period  twice  (see  63  FR 
37498  (July  13, 1998)  and  63  FR  65561 
(November  27, 1998)).  The  comment 
period  for  the  SNF  PPS  interim  final 
rule  ended  on  December  28,  1998.  We 
are  cmrently  developing  the  final  rule 
and  we  expect  to  publish  it  soon.  In 
developing  the  final  rule,  we  are 
considering  all  public  comments 
properly  submitted  during  the  public 
comment  period.  We  will  not  accept  any 
further  comments  on  the  interim  final 
rule  at  this  Town  Hall  meeting;  that  is, 
this  meeting  does  not  mean  we  are 
extending  the  public  comment  period. 

In  addition  to  the  implementation  of 
SNF  PPS,  we  have  embarked  on  an 
ambitious  program  to  improve  the 
quality  of  care  in  all  niu-sing  facilities. 
These  two  major  initiatives  have  had 
wide-ranging  effects  on  nursing 
facilities.  The  public  has  raised 
questions  about  how  we  propose  to 
implement  various  aspects  of  these 
initiatives;  how  they  interrelate;  and 
how,  and  to  what  extent,  we  currently 
anticipate  acting  on  current  research 
and  experience  as  a  means  of  initiating 
future  improvements  in  oiu  quality 
assiu-ance  and  payment  systems. 

This  Town  Hall  meeting  provides  a 
forum  for  addressing  these  issues.  We 
anticipate  participation  by  nursing 
homes,  nursing  home  organizations, 
hospital  organizations,  professional 
medical  and  allied  health  organizations, 
therapy  and  other  nursing  home 
supplier  organization  groups,  national 
nursing  home  advocacy  organizations, 
the  press,  and  other  members  of  the 
public  with  an  interest  in  future  SNF 
PPS  and  quality  of  care  nursing  home 
issues. 

We  intend  that  the  meeting  will 
provide  a  forum  for  the  aforementioned 


groups  to  ask  questions  and  raise  issues 
about  SNF  PPS  and  quality  of  care  in 
nursing  homes.  We  intend  to  discuss 
our  research  efforts  and  the  general 
direction  that  we  are  moving  toward 
concerning  these  topics. 

The  format  of  the  meeting  will 
include  an  overview  of  the  SNF  PPS  and 
quality  of  care  topics.  There  will  be  a 
panel  for  each  of  the  following  topics: 

•  An  update  and  future  refinements 
to  the  skilled  nursing  facility/ 
prospective  payment  system  including  a 
discussion  of  nontherapy  ancillary 
services  and  consolidated  billing. 

•  Outpatient  therapy  caps  and  other 
Part  B  issues. 

•  Skilled  nursing  facility  coverage 
and  medical  review. 

•  Nursing  home  enforcement  and 
quality  issues. 

We  will  allow  short  (10-20  minutes) 
presentations  by  the  public  and  our  staff 
on  these  topics.  The  meeting  will 
conclude  with  a  question-and-answer 
session  during  which  the  public  may 
raise  issues  related  to  the  topics 
discussed. 

Individuals  who  wish  to  make  a 
presentation  or  be  panelists  at  the 
meeting  must  contact  Jackie  Gordon  at 
(410)  786-4517  or  via  e-mail  at 
JGordon2@hcfa.gov  or  Martha  Kuespert 
at  (410)  786-4605  or  via  e-mail 
MKuespert@hcfa.gov  no  later  than  April 
16, 1999.  It  is  important  that  parties 
wishing  to  participate  at  the  meeting 
include  the  topic  for  the  panel  on  which 
they  wish  to  participate.  Also,  because 
of  time  constraints,  only  a  limited 
nimiber  of  parties  will  be  able  to  make 
presentations.  We  will  notify 
participants  who  have  been  selected  to 
make  a  presentation.  We  will  not  assign 
presentation  times  until  the  end  of  the 
public  notice  period  established  by  this 
notice. 

While  the  meeting  is  op6n  to  the 
public,  attendance  is  limited  to  space 
available.  Individuals  must  register  in 
advance  as  described  below. 

Registration 

The  Office  of  Professional  Relations 
will  handle  registration  for  the  meeting. 
Individuals  may  register  by  sending  a 
fax  to  the  attention  of  Bernice  Harper, 
Ph.D.,  at  the  Office  of  Professional 
Relations.  At  the  time  of  registration, 
please  provide  your  name,  address, 
telephone  number,  and  fax  number. 

Receipt  of  your  fax  will  constitute 
confirmation  of  your  registration.  You 
will  be  provided  with  meeting  materials 
at  the  time  of  the  meeting. 

For  fax  registration,  the  niunber  is 
202-401-7438. 

If  you  have  questions  regarding 
registration  please  contact  either 
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Bemice  Harper,  Ph.D.,  at  202-690-7899 
or  I.  David  Wolfson,  J.D.,  R.Ph..  at  410- 
786-4585. 

We  will  accept  written  questions  or 
other  materiads,  either  before  the 
meeting,  or  up  to  14  days  after  the 
meeting.  Written  submissions  should  be 
sent  to:  Health  Care  Financing 
Administration,  ATTN:  Jackie  Gordon, 
Room  C5-06-25,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850.  You  may  contact  Ms.  Gordon  at: 
Telephone  Number:  (410)  786-4517, 
Fax  Number  (410)  786-0765,  E-mail: 
JGordon2@hcfa.gov. 

Authority:  Section  1102  of  the  Social 
Security  Act  (42  U.S.C.  1302). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare — Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  April  5, 1999. 
Nancy-Ann  Min  DeParle, 

Administrator,  Health  Care  Financing 
Administration . 

[FR  Doc.  99-8849  Filed  4-7-99;  8:45  am] 
BUJNQ  CODE  412(M>1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  Msrch  1999 

agency:  Office  of  Inspector  General, 
HHS. 

ACTION:  Notice  of  program  exclusions 
Dtiring  the  month  of  March  1999,  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  pajmient  is  made  to  any 
business  or  facihty,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject  city,  state 


Effective 
date 


Subject  city,  state 


PROGRAM-RELATED  CONVICTIONS 


FT  LAUDERDALE,  FL 


Effective 
date 


ALVERA.  CHRISTINE  

04/20/1999 

MIAMI,  FL 

AWE,  OLUWAFEMI  AYORNDE 

04/20/1999 

MIAMI,  FL 

BENDER,  CYNTHIA 

04/20/1999 

ORANGE.  CA 

BURK,  KATHLEEN  ANN 

04/20/1999 

GORDONVILLE,  TX 

CASTILLO,  REYNALDO  

04/20/1999 

LOS  ANGELES,  CA 

DAVIS.  LAWERENCE  VANCE 

JR  

04/20/1999 

BEAUMONT,  TX 

F  &  J  CAM.  INC  

04/20/1999 

E  MARLBORO.  NJ 

FRIESEN.  CAROL  D 

04/20/1999 

F.  WORTH.  TX 

FUSILLO.  ANA  MARIE 

04/20/1999 

SAN  JOSE,  CA 

HIEKE,  HARRY  A  JR  

04/20/1999 

NEWPORT  NEWS.  VA 

HOFFMAN,  FRANK 

04/20/1999 

WARWICK,  Rl 

HOLMES.  PHILIP  J  

04/20/1999 

HILLSBORO.  OH 

HOUSER  JAMES  J  

04/20/1999 

FRANKLIN.  PA 

JACKSON,  KAREN  RAMSEY  .. 

04/20/1999 

N  RICHLAND  HILLS,  TX 

JORGE.  DAISY  SANTANA  

04/20/1999 

COLEMAN.  FL 

KNOLL  MARJORIE  A 

04/20/1999 

LEWISTON.  ME 

LALANI.  TALAT 

04/20/1999 

YUMA,A2 

LEE.  WON  KOO 

04/20/1999 

MONIhREYPARK,CA 

MALIK.  ANIL 

04/20/1999 

SUNLAND.  CA 

MENENDEZ,  CARIDAD  

04/20/1999 

N  BAY  VILLAGE.  FL 

MIDDLETON,  JACQUELYN 

04/20/1999 

BATESBURG,  SC 

NEGRON,  EDWIN 

04/20/1999 

VALRICO,  FL 

OKONGWU,  BENNETH 

OBONMA  

04/20/1999 

MISSOURI  CITY,  TX 

OYHEf^RT.  DANIEL 

04/20/1999 

MIAMI.  FL 

RATINOV,  MIKHAIL  

04/20/1999 

BROOKLYN,  NY 

RIVERA,  EDGAR  E 

04/20/1999 

WARWICK,  Rl 

SANTANA.  IRIS 

04/20/1999 

COLEMAN.  FL 

SCHEINER.  DAVE  E 

01/25/1999 

PHILADELPHIA.  PA 

SLANE,  AMY  D  

04/20/1999 

COLUMBUS.  OH 

SWAITHES,  DAVID  MANFORD 

04/20/1999 

BOONEVILLE,  AR 

SYAL  PARVIN  

04/20/1999 

NORTHRIDGE.  CA 

TOUCHSTONE,  ALLEN  

04/20/1999 

LAUREL  SPRINGS,  t^ 

WRIGHT.  SHARON  THOMAS 

04/20/1999 

04/20/1999     FELONY  CONVICTION  FOR  HEALTH  CARE 

FRAUD 


SICKLES.  KATHLEEN  M 
LORTON.  VA 


04/20/1999 


FELONY  CONTROL  SUBSTANCE 
CONVKmONS 

HOCHADEL,  KEITH  J  

04/20/1999 

ALUANCE,  OH 
OSBORNE.  RONALD  T  

04/20/1999 

BEAVERCREEK,  OH 
STREET.  JUDY  S  

04/20/1999 

RICHLANDS.  VA 

PATIENT  ABUSE/NEGLECT  CONVICTIONS 


ANDERSON,  ROBERT  JAMES 

04/20/1999 

TAYLORVILLE,  UT 

BARNES,  REATHEE  (RITA)  D 

04/20/1999 

JACKSON,  MS 

BROWN,  CASSANDRA  MARIE 

04/20/1999 

KANSAS  CITY,  MO 

CHEATHAM,  PHYLLIS 

04/20/1999 

MACON,  MS 

GILBERT.  DENNIS  ALAN  

04/20/1999 

FT  WORTH.  TX 

GILMORE.  ISIAH 

04/20/1999 

BATON.  ROUGE,  LA 

GODFREY,  DORETHA  

04/20/1999 

DARLING.  SC 

HOUGH  IMANUEL.  JR 

04/20/1999 

CHESTERFIELD.  SC 

MULLEN,  REBECCA 

04/20/1999 

RIVERSIDE,  Rl 

MUNN.  BARBARA  ANN 

04/20/1999 

BAKERSFIELD,  CA 

SAMUELS,  CONRAD 

04/20/1999 

MERIDIAN,  MS 

THOMAS,  JULIANN  

04/20/1999 

WEST  VALLEY,  UT 

WOODS.  ALLEN  A 

04/20/1999 

W  VALLEY  CITY.  UT 

LICENSE  REVOCATION/SUSPENSION/ 
SURRENDERED 


ALI,  MOHAMMED  J. 

WILLOWBROOK,  IL 

04/20/1999 

ANDERSON.  MICHAEL  R. 

OUICKSBURG,  VA 

04/20/1999 

BAMBARGER.  JOYCE  ELIZA- 

BETH  

04/20/1999 

FLOYD,  VA 

BARTON,  THERESSA  L 

04/20/1999 

KELLERTON,  lA 

BECKER,  MICHAEL  F  

04/20/1999 

MEDFORD,  MA 

BELL,  WILLIAM  J  

04/20/1999 

WINTER  HAVEN,  FL 

BILLINGS,  CYNTHIA  S  

04/20/1999 

OSAGE,  lA 

BILLUPS,  GENEVA 

04/20/1999 

CHICAGO.  IL 

BLOCK,  MICHAEL  

04/20/1999 

NEW  MILFORD,  CT 

BOLL,  MARY  KATHERINE  

04^0/1999 

MINNEAPOLIS,  MN 

BROWN  BARRY  D 

04/20/1999 

TERRY,  MS 

BROWN.  REBECCA  F 

04/20/1999 
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Subject  city,  state 


SHAWSVILLE,  VA 
CALHOUN,  ELLEN  HOWELL  .. 

MECHANICSBURG,  PA 
CARMICHAEL,  DONALD  S  

ERIE,  PA 
CARPENTER,  CHARLOTTE 

ANN 

STARKS,  LA 
CARROLL,  PEGGY 

BEULAVILLE,  NC 
CASTLE,  RITA  D 

CHATHAM,  VA 
CATT,  KELLY  

BRANDON.  MS 
CHAIFFETZ,  IRA  N  

LABANON,  OH 
COLMAN.  LAURENCE  D 

THORNHILL,  ONTARIO,  CA 
CONNELLY,  THERESA  

HAVERHILL.  MA 
CONRAD,  DOREEN  G 

POWHATAN,  VA 
COOK,  LARA  K  

ZANESVILLE,  OH 
COOPER,  GEORGE  RUSSELL 

CONOVER,  NC 
CURRO,  JOHN  J 

DES  MOINES,  lA 
CURRY,  SHEREE  D  

GLOUCESTER,  VA 
DOLAN,  RUTH  D  

BETHEL  PARK,  PA 
DUNIFER,  CHARLES  DELEON 

NELSONVILLE,  OH 
DUNN,  CHERYL  FOWLER  

WARRAN,  PA 
DURAND,  PIERRE  O 

BEDFORD,  NH 
DWYER,  LOIS  JEAN 

WATERVILLE,  MN 
EASTON,  ROBERT  S  JR 

METAMORA,  IL 
ELKINGTON,  ROBIN  LYNN 

GENOA.  Wl 
FAIRHILL,  MARK  M  

LOUISA,  VA 
FELDER,  THOMAS  L 

SPRINGFIELD,  IL 
FIGUEROA-QUIGLEY,  NANCY 

A 

DELMAR,  lA 
FLANIGAN,  MELINDA 

ANKENEY,  lA 
FREDERICK,  DONALD  

ALEXANDRIA,  NH 
FREY,  CRAIG  EDWARD  

YORK  PA 

Garcia!  Josephine 

jackson,  ms 

GEARHART,  DIANE  RAE  

PANORAMA,  CA 
GLOVER,  LEOLA  GRACE  

WELLSBORO,  PA 
GRANT,  BETTY  

FARMVILLE,  NC 
GREENE,  MARY  ELLEN  

NIANTIC,  CT 
HALE,  MARY  B  

EDWARDSVILLE,  IL 
HIRSCH,  BERNARD  H  

BAKERSFIELD,  CA 
HOSELY,  MAJORIE  EVELYN  . 

GULFPORT,  MS 
HOSSEINIPOUR,  AHMAD  


Effective 
date 


04/20/1999 
04/20/1999 

04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 

04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
.04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 
04/20/1999 


Subject  city,  state 

Effective 
date 

YOUNGSTOWN,  OH 

HUFFINE  JENNIFER  A 

04/20/1999 

MARION,  OH 

HUTCHINSON,  TINA  M  

04/20/1999 

RICHMOND,  VA 

JENSEN,  DAVID  ALLEN  

04/20/1999 

BELLFLOWER,  CA 

JOHNSON,  KAYLIN  DOUGLAS 

04/20/1999 

HUNTINGTON  BCH,  CA 

KALAN   BARBARA  A  

04/20/1999 

SALEM,  MA 

KALLAY  HASHMIA  S  

04/20/1999 

PETERSBURG,  VA 

KELCH  BENJAMIN  P 

04/20/1999 

COLUMBUS,  OH 

KITCHEN  ALFRED  G  E  

04/20/1999 

SANDUSKY,  OH 

KNIGHT  CINDY  A     

04/20/1999 

DES  MOINES,  lA 

KNOP,  JANAN  S  

04/20/1999 

DES  MOINES,  lA 

KOROL,  GEORGE  WALTER  ... 

04/20/1999 

TUSTIN,  CA 

LEA,  MELINDA  HOLLIMON  

04/20/1999 

OTISVILLE,  NY 

LICHY,  PAULINE  BECKER 

04/20/1999 

AVON,  MN 

MCALISTER,  JOLENE  B  

04/20/1999 

PELLA,  lA 

MCCORMAC,  ORVILLE  T 

04/20/1999 

CUYAHOGA  FALLS,  OH 

MCGINNIS,  SHERYL  DIANNE 

04/20/1999 

BROOKLYN  CTR,  MN 

MCQUADE  CHRISTA  A 

04/20/1999 

LOGAN,  OH 

MCSORLEY,  THERESA  A 

04/20/1999 

PHILADELPHIA,  PA 

MEDWEDEFF,  RICHARD  

04/20/1999 

JOSHUA  TREE,  CA 

MULLINS,  SHAWNA  E 

04/20/1999 

CLINTWOOD,  VA 

NIGLOSCHY  JEAN  A 

04/20/1999 

FRAMINGHAM,  MA 

OLINGER,  JEFFREY  

04/20/1999 

HUNTINGTON,  IN 

OLIVEIRA,  MARYANNE 

04/20/1999 

MARION,  MA 

OLIVERIO,  SALVATORE  L 

04/20/1999 

DOYLESTOWN,  OH 

PAGE,  ANTONETTE 

RUGGIERO 

04/20/1999 

HAZELTON,  PA 

PATRICK,  SCOTT  BENSON  ... 

04/20/1999 

SACRAMENTO,  CA 

PESOLA  MAE  GRACE  

04/20/1999 

VERNDALE,  MN 

PHILLIPS,  SOLVEIG  

04/20/1999 

NEW  BRITAIN,  CT 

PORTER  JENISE  R      

04/20/1999 

NORFOLK,  VA 

PORTER,  CRYSTAL  D  

04/20/1999 

CHERRYVILLE,  NC 

PRATT,  KIM  DANETTE  

04/20/1999 

LOCKEFORD,  CA 

PRICE,  KIRK  

04/20/1999 

SUWANNE,  GA 

REID  LAURA  L       

04/20/1999 

OAK  BLUFFS,  MA 

ROBERTSON,  DARLA  GAIL  ... 

04/20/1999 

MAY,  TX 

ROBINSON,  JULIA  J 

04/20/1999 

ARLINGTON,  VA 

ROCHA,  MARK  W 

04/20/1999 

Subject  city,  state 

Effective 
date 

ANZA,  CA 

ROFSKY,  MARVIN 

04/20/1999 

GARDEN  GROVE,  CA 

ROOSA,  ROBERT  C  

04/20/1999 

AGAWAM,  MA 

SAGGIOMO,  GINA  M 

04/20/1999 

WINCHESTER.  VA 

SANDERS,  MARC  R 

04/20/1999 

SCOTTSDALE,  AZ 

SCHER,  STEPHEN  BARRY  .... 

04/20/1999 

PITTSBURGH,  PA 

SEVERANCE,  DONALD  W 

04/20/1999 

ELK  GROVE,  CA 

SHILLINGBURG,  KENNETH  A 

04/20/1999 

TOMS  BROOK,  VA 

SMELAND,  PATRICIA  ANN  

04/20/1999 

NEWPORT  NEWS,  VA 

SMITH,  DOROTHY  L  

04/20/1999 

PHOENIXVILLE,  PA 

SMITH,  JUDITH  A  

04/20/1999 

NORTON,  VA 

SMITH,  ADRIENNE  D  

04/20/1999 

FAIRVIEW  HGTS,  IL 

SMITH,  SHEILA 

04/20/1999 

SPRINGFIELD,  IL 

SOSKI  AMY  J 

04/20/1999 

MONACA,  PA 

STREIFEL,  JOHN  A 

04/20/1999 

CAMARILLO.  CA 

SULLIVAN,  KEVIN  PAUL 

04/20/1999 

PUYALLUP,  WA 

THAMES,  JEALLEAN 

04/20/1999 

JACKSON,  MS 

THOMAS,  DANYELLE  D 

04/20/1999 

RICHMOND,  VA 

THOMAS,  BETHANY  CHRIS- 

TINE         

04/20/1999 

HOUSTON,  TX 

THOMAS  ESSIE 

04/20/1999 

DAVENPORT,  lA 

THURMAN  TERRY  L  

04/20/1999 

DAVENPORT,  lA 

TODD,  MICHELLE  

04/20/1999 

INDIANOLA,  MS 

TURNER,  SHELLEY  MARIE  .... 

04/20/1999 

FARIBAULT,  MN 

VANDERLINDEN,  CHARLES  D 

04/20/1999 

KNOXVILLE,  lA 

VANDYNE  DONALD  L  

04/20/1999 

WYTHEVILLE,  VA 

WAGNER,  WILLIAM 

04/20/1999 

INDIANAPOLIS,  IN 

WAKE,  RENEE  M  

04/20/1999 

DANBURY,  lA 

WALDRON,  GAIL  

04/20/1999 

SAN  DIEGO,  CA 

WALDROUP,  KIMBERLY  D 

04/20/1999 

KANNAPOLIS,  NC 

WALKER,  GLORIDA  JOHN- 

SON   

04/20/1999 

CHINO,  CA 

• 

WILDEMAN,  LEONARD  H  

04/20/1999 

TUCSON,  AZ 

WILLIAMS,  JUDITH  D 

04/20/1999 

DANVILLE,  VA 

WINSHEIMER,  WILLIAM  G  

04/20/1999 

CARLISLE,  PA 

WIXSON,  LIOARA  1 

04/20/1999 

SKOKIE,  IL 

WONG,  LELAND  TRACY 

04/20/1999 

LONG  BEACH,  CA 

WOODS,  CHARLES  J 

04/20/1999 
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Subject  city,  state 


TUCSON,  AZ 


Effective 
date 


FRAUD/KICKBACKS 


AMERICAN  MEDICAL  TECH- 

NOLOGY   

06/22/1998 

LAKEWOOD,  ^^U 

DAVE  E  SCHEINER  ASSOCI- 

ATES INC  

01/25/1999 

PHILADELPHIA,  PA 

PIUCK,  CHARLOTTE  L 

09/01/1998 

OAKLAND,  NJ 

UNIVERSAL  HEALTH  CARE 

SYSTEMS 

10/15/1998 

CARY,  IL 

WEISS,  WILLIAM 

10/15/1998 

CARY.  IL 

OWNED/CONTROLLED  BY  CONVICTED/ 
EXCLUDED 


ACLF  MEDICAL  SERVICES, 

INC  

04/20/1999 

MIAMI,  FL 

AMERICAN  PRUDENT  CARE 

04/20/1999 

PHOENIX,  AZ 

AYALA  MEDICAL  CENTER, 

INC  

04/20/1999 

HIALEAH,  FL   . 

CARIDAD  MEDICAL  CENTER, 

CORP 

04/20/1999 

MIAMI,  FL 

FREDERICK  SPINAL  CARE 

CENTER  

04/20/1999 

FREDERICK,  MD 

MED-CARE  &  MEDICAL  CTR 

OF  DADE  

04/20/1999 

MIAMI,  FL 

NESTOR  GARCIA,  MD,  PA  

04/20/1999 

MIAMI,  FL 

ST  THOMAS  MEDICAL  CLINIC 

04/20/1999 

LOS  ANGELES,  CA 

TECHNIQUE  MEDICAL 

DIAGNOSTICS  

04/20/1999 

MIAMI,  FL 

VALRICO  REHAB  SERVICES, 

INC  

04/20/1999 

VALRICO,  FL 

DEFAULT  ON  HEAL  LOAN 


ABADURA,  HUSSEIN  

04/20/1999 

PHILADELPHIA,  PA 

ANDREWS,  CHRIS  E  

04/20/1999 

SHINGLE  SPRINGS,  CA 

BESHOOY,  YOUSEF  

04/20/1999 

HUNTINGTON  BCH,  CA 

BOLDEN,  CHARLES  W  

04/20/1999 

MEYERSDALE,  PA 

BORJESON,  ROBBI  LIN 

04/20/1999 

PHOENIX,  AZ 

CREEP,  MICHAEL  S 

04/20/1999 

CHESAPEAKE,  VA 

EPPERSON,  ELAINE  C  

04/20/1999 

POULSBO,  WA 

HAECKEL,  JOSEPH  B 

04/20/1999 

GILROY,  CA 

HAMILTON,  WINIFRED  

04/20/1999 

SEATTLE,  WA 

HEAD,  PHILIP  A  JR  

04/20/1999 

GALVESTON,  TX 

HENRY,  CAMILLE  M  

04/20/1999 

HYATTSVILLE,  MD 

HERNANDEZ,  NILO  A  JR 

04/20/1999 

Subject  city,  state 

Effective 
date 

MIAMI,  FL 

HOFFMAN,  JANICE  S  

04/20/1999 

CANAL  WINCHESTER,  OH 

HONEYCUTT.  JOHN  G  

04/20/1999 

JASPER,  AL 

HORVATH,  THOMAS 

04/20/1999 

ISLAND  PARK,  NY 

JAY,  WAYNE  DOYLE  

04/20/1999 

lOLA,  KS 

JORDEN,  TERRANCE  K  

04/20/1999 

BUFFALO,  NY 

KELLY  (SOLURI),  LAURA  

04/20/1999 

FARMINGDALE,  NY 

KHALSA,  SATPURKHA  S 

04/20/1999 

SANTA  FE,  NM 

KOCHENDORFER.  GLEN  R  ... 

04/20/1999 

SEATTLE,  WA 

KUCH,  JAMES  E 

04/20/1999 

BELLFLOWER,  CA 

MICCICHE,  ROBERT  J 

04/20/1999 

PENSACOLA,  FL 

MORGAN,  DAVID  E  SR 

04/20/1999 

DICKENS,  TX 

MUNOZ,  RAFAEL  A 

04/20/1999 

JACKSON  HGTS,  NY 

PORTER,  BRENDA  YVONNE 

04/20/1999 

KINGSTON,  NY 

QUINN,  MARK  P  

04/20/1999 

BROOKLYN,  NY 

RAMOS  MARITZA 

04/20/1999 

RIO  PIEDRAS,  PR 

RORER,  RICHARD  S 

04/20/1999 

ARLINGTON,  TX 

ROSE,  LORRAINE  B  

04/20/1999 

RESEDA,  CA 

TAYLOR,  KENNETH  D  

04/20/1999 

METARIE,  LA 

WELNER  ALAN  H  

04/20/1999 

NEW  YORK,  NY 

SETTLEMENT  AGREEMENTS 


CHUNG,  MELODY  

11/17/1998 

MIAMI,  FL 

COCHRAN,  CHERYL  ... 

01/07/1998 

ANNAPOLIS,  MD 

COCHRAN,  TIMOTHY  . 

01/07/1998 

ANNAPOLIS,  MD 

CORVO, SANDRA  

10/19/1998 

HIALEAH  GARDENS, 

FL 

CORVO,  RENE  

FL 

10/19/1998 

HIALEAH  GARDENS, 

GALLOWAY  PAIN  CONTROL 

CTR,  INC  

11/17/1998 

MIAMI,  FL 

GILBERTO  PEREZ-FRAfJCO  .. 

10/19/1998 

HIALEAH,  FL 

NORTHEAST  MEDICAL  SUP- 

PLIES INC 

08/24/1998 

BURLINGTON,  VT 

PEREZ-FRANCO,  GILBERTO 

10/19/1998 

MIAMI.  FL 

POPACK,  SAMUEL 

08/24/1998 

BROOKLYN,  NY 

RASKIN,  YITCHOK  

08^4/1998 

BURLINGTON,  VT 

RASKIN,  DEVORAH  .... 

08/24/1998 

BURLINGTON,  VT 

UNITED  MEDICAL.  INC 

01/07/1998 

ANNAPOLIS.  MD 

Dated:  March  26. 1999. 
)oanne  Lanahan, 

Director,  Health  Care  Administrative 
Sanctions,  Office  of  Inspector  General. 
[FR  Doc.  99-8768  Filed  4-7-99;  8:45  am] 
BILUNG  CODE  41S(MM-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review; 
Comment  Request;  Organ 
Procurement  Survey 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  {Pub. 
L.  No.  104-13)  and  Office  of 
Management  and  Budget  (0MB) 
regulations  at  5  C.F.R.  1320  (60  FR 
44978,  August  29, 1995),  this  notice 
announces  the  intention  of  the 
Department  of  Clinical  Bioethics. 
National  histitutes  of  Health  (NIHDCB) 
to  request  approval  for  a  new 
infonnation  collection,  the  Organ 
Procurement  Survey.  The  proposed 
information  collection  was  previously 
pubUshed  in  the  Federal  Register  on 
May  5. 1998,  page  24815  and  allowed 
60-days  for  public  comment.  No  pubUc 
comments  were  received.  However,  a 
respondent  group  has  been  deleted.  This 
collection  will  now  only  involve 
suLTveying  Organ  Procurement 
Organizations  (OPOs).  The  purpose  of 
this  notice  is  to  allow  an  additional  30 
days  for  public  comment.  The  National 
histitutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1. 1995.  unless  it  displays  a 
currently  valid  OMB  control  number. 

PROPOSED  COLLECTION: 

Title:  Organ  Procurement  Survey. 
Type  of  Information  Collection  Request: 
NEW.  Need  and  Use  of  Information 
Collection:  Respondents  for  this 
telephone  survey  will  be  the  directors  of 
procurement  (or  executive  director  if  the 
director  of  procurement  is  not  available) 
of  the  62  U.S.  Organ  Procurement 
Organizations  (OPOs).  Telephone 
interviews  will  last  one  half  hour  and 
are  intended  to  provide  information 
about  OPOs'  policies  and  practices 
regarding  consent  for  organ  donation. 
Data  collected  will  help  the  National 
Institutes  of  Health  (NIH)  to  serve 
patients  at  the  NIH  Clinical  Center  who 
are  interested  in  the  option  of  organ 
donation.  The  data  collected  will  also 
help  other  medical  professionals  across 
the  coimtry  in  such  consultation  and 
will  assist  respondents  and  policy 
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makers  in  understanding  the  practice  of 
organ  donation  nationwide.  Results  of 
the  survey  will  be  reported 
confidentially,  either  in  the  aggregate  or 


stripped  of  individual  identifiers. 
Frequency  of  Response:  Once.  Affected 
Public:  Business  or  other  for-profit;  Not- 
for-profit  institutions;  Federal 


Government.  Type  of  Respondents: 
OPOs.  The  annual  reporting  burden  is 
as  follows: 


Type  of  respondents 


OPOs  (directors  of  procurement  or  executive  directors) 


Total 


Estimated 
number  of  re- 
spondents 


62 


62 


Estimated 
number  of  re- 
sponses per 

respondent 


1 


Average  bur- 
den hours  per 
response 


0.5 


Estimated  total 
annual  burden 
hours  re- 
quested 


31 


31 


The  aimualized  cost  to  respondents  is 
estimated  at;  $3,000,00.  There  are  no 
Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

Request  For  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points:  (1)  Evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Direct  Comments  to  0MB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Dr. 
David  Wendler,  Department  of  Clinical 
Bioethics,  DCB,  CC,  NIH,  Building  10, 
Room  IC  118,  9000  Rockville  Pike, 
Bethesda,  MD  20892-1156,  or  call  non- 
toll-free  number  (301)  435-8726  or 
e-mail  your  request,  including  your 
address  to:  dwendler@nih.gov. 

Comments  Due  Date 

Comments  regarding  this  information 
coUection  are  best  assured  of  having 


their  full  effect  if  received  on  or  before 
May  10,  1999. 

Dated:  March  16, 1999. 
David  K.  Henderson, 

Deputy  Director,  Warren  G.  Magnuson 
Clinical  Center,  National  Institutes  of  Health. 
[FR  Doc.  99-8670  Filed  4-7-99;  8:45  am] 
BILUNG  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging; 
Cooperative  Research  and 
■Development  Agreement  (CRADA) 
Opportunity  to  Develop  a  Library  of 
New  cDNA  Clones  Derived  From 
Mouse  Stem  Cells 

agency:  NIA.  NIH,  DHHS. 
action:  Notice. 

summary:  The  Laboratory  of  Genetics,  in 
the  National  Institute  on  Aging  (NIA),  is 
seeking  at  least  one  collaborator  to 
participate  in  a  Cooperative  Research 
and  Development  Agreement  (CRADA) 
to  develop  uses  for  a  growing  library  of 
new  cDNA  clones.  The  Laboratory  of 
Genetics  has  been  collecting  the  cDNA 
clones  from  mouse  embryonic  tissues.  A 
current  first  cohort  of  15,000  imique 
genes,  with  an  average  length  of  1.5  kb, 
includes  more  than  40%  that  are 
previously  imknown  by  comparison 
with  all  entries  in  dbEST  (2/1/99); 
subsequent  additional  cohorts,  aiming  at 
more  uniformly  full-length  clones  and 
including  comparable  fractions  of 
additional  previously  unknown  genes, 
are  in  development.  The  NIA  is 
interested  in  developing  this  unique 
cDNA  library  into  a  variety  of 
prognostic,  diagnostic,  and  therapeutic 
applications. 

This  opportunity  is  not  necessarily 
limited  to  a  single  collaborator  or  a 
single  CRADA;  all  viable  proposals  that 
are  consistent  with  the  mission  of  the 
NIA  and  the  goals  of  the  Laboratory  of 
Genetics  will  be  considered.  If  more 
than  one  acceptable  CRADA  proposal  is 


received,  NIA  may  require  that  each 
research  plan  be  crafted  to  protect 
against  overlap.  The  term  of  each 
CRADA  will  be  up  to  five  (5)  years. 
DATES:  Interested  parties  should  notify 
the  National  Cancer  Institute's 
Technology  Development  & 
Conunercialization  Branch,  in  writing, 
of  their  intent  to  file  a  formal  proposed 
no  later  than  May  24, 1999.  Formal 
proposals  must  be  submitted  to  this 
office  no  later  than  Jime  7, 1999. 
ADDRESSES:  Inquiries  and  proposals 
regarding  this  opportimity  shoidd  be 
addressed  to  Bruce  D.  Goldstein;  NCI 
Technology  Development  & 
Conmiercialization  Branch;  Suite  450, 
6120  Executive  Blvd.;  Rockville, 
Maryland,  20852  (Tel.  #  301-496-0477, 
FAX  #  301-402-2117).  Scientific 
inquiries  should  be  addressed  to  Dr. 
David  Schlessinger,  Chief;  NIA 
Laboratory  of  Genetics,  5600  Nathan 
Shock  Drive;  Baltimore,  Maryland, 
21224  (Tel.  #  410-558-8337,  FAX  # 
410-558-8331).  Copies  of  the  PHS 
Model  CRADA  are  available. 
SUPPLEMENTARY  INFORMATION:  A  CRADA 
is  the  anticipated  joint  agreement  to  be 
entered  pursuant  to  the  Federal 
Technology  Transfer  Act  of  1986,  as 
amended  by  the  National  Technology 
Transfer  and  Advancement  Act  (Pub.  L. 
104-113  (Mar.  7, 1995))  and  by 
Executive  Order  12591  of  April  10, 
1987. 

A  CRADA  is  an  agreement  designed  to 
enable  certain  collaborations  between 
Government  laboratories  and  non- 
Govemment  laboratories.  It  is  not  a 
grant,  and  is  not  a  contract  for  the 
procurement  of  goods/services.  THE 
NL\  IS  PROHIBITED  FROM 
TRANSFERRING  FUNDS  TO  A  CRADA 
COLLABORATOR.  Under  a  CRADA,  the 
NIA  can  offer  the  selected 
collaborator(s)  access  to  facilities,  staff, 
materials,  and  expertise.  The 
collaborator(s)  may  contribute  facilities, 
staff,  materials,  expertise,  and  funding 
to  the  collaboration.  A  CRADA 
collaborator  may  elect  an  option  to  an 
exclusive  or  non-exclusive  license  to 
Government  intellectual  property  rights 
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arising  under  the  CRADA,  and  may 
qualify  as  a  co-inventor  of  new 
technology  developed  imder  the 
CRADA.  Any  party  is  eUgible  to 
participate;  however,  as  between  two  or 
more  sufficient,  overlapping  research 
proposals  (where  the  overlap  cannot  be 
ciu«d),  the  NIA,  as  specified  in  15 
U.S.C.  3710a(c){4),  will  give  special 
consideration  to  small  businesses,  and 
will  give  preference  to  business  units 
located  in  the  U.S.  that  agree  to 
manufactiire  CRADA  products  in  the 
U.S. 

The  NIA's  principal  objectives  for  this 
CRADA  opportunity  are  \he  rapid 
publication  of  research  findings,  and  the 
timely  commercialization  of  prognostic, 
diagnostic,  or  therapeutic  products.  In 
particular,  imder  the  present  proposal, 
the  specific  goals  of  the  CRADA  may 
include,  but  are  not  necessarily  be 
limited  to,  the  development  of  the 
following  technology: 

•  Development  of  one  or  more 
diagnostic  assays  using  gene  arrays; 

•  Creation  of  pharmaceutical 
compositions  derived  from  specific 
cDNA  sequences;  and 

•  Development  of  improved 
informatics  concerning  the  analysis  of 
expression  of  cDNA  sequences 
identified  by  NIA. 

Collaborators  are  encouraged  to 
recommend  additional  applications  and 
technologies  to  be  developed  in  their 
written  proposals. 

Policy  Considerations 

The  rapid  advancement  of  many 
important  avenues  of  biomedical 
research  depend  on  the  ready  access  to 
high  quality  clones  and  sequences  of 
mammalian  cDNA.  The  NiA 
acknowledges  that,  to  provide 
commercial  parties  an  incentive  to 
develop  a  technology  into  a  product, 
patent  applications  sometimes  must 
directly  claim  a  genetic  sequence  or 
clone  so  that  a  related  diagnostic, 
prognostic,  or  therapeutic  invention  will 
be  adequately  protected.  At  the  same 
time,  the  NIA  is  concerned  that  patent 
appUcations  claiming  clones  and  their 
associated  sequences  "per  se" — in  other 
words,  in  the  absence  of  a  demonstrated 
diagnostic,  prognostic,  or  therapeutic 
function— could  have  a  chilling  effect 
on  other  research  into  products  that  will 
benefit  the  public  health.  Consequently, 
the  NIA  is  committed,  wherever 
'  possible,  to  making  such  per  se  cDNA 
libraries,  clones,  and  sequences  publicly 
available,  without  restriction,  in  a 
timely  manner  (for  example,  by  placing 
them  in  public  databases  and 
repositories).  All  successful 
collaborators  will  acknowledge  NIA's 


policy  and  will  take  meaningful  steps  to 
accommodate  it  wherever  possible. 

Party  Contributions 

The  role  of  NIA  may  include  the 
following: 

(1)  Plan  research  studies,  interpret 
research  results,  and,  with  the 
collaborator,  jointly  publish  the 
conclusions; 

(2)  Provide  collaborator  with  access  to 
mouse-embryonic  cDNA  clones, 
sequence  information,  and  other 
research  data  (both  already  collected 
and  yet  to  be  collected); 

(3)  Provide  staff,  expertise,  & 
materials  for  the  development  and 
testing  of  promising  products;  and 

(4)  Provide  work  space  and 
equipment  for  testing  of  any  prototype 
compositions  developed. 

The  role  of  the  successful  collaborator 
will  include  the  following: 

(1)  Provide  significant  intellectual, 
scientific,  and  technical  expertise  in  the 
development  and  manufacture  of 
relevant  products; 

(2)  Plan  research  studies,  interpret 
research  results,  and,  with  NIA,  jointly 
pubUsh  the  conclusions; 

(3)  Provide  to  NIA  a  supply  of 
materials,  access  to  necessary 
proprietary  technology  and/or  data,  and 
as  necessary  for  the  project,  staff  and 
funding  in  support  of  the  research  goals; 
and 

(4)  Provide  resources  to  develop  and 
market  any  promising  products. 

Other  contributions  may  be  necessary 
for  particiUar  proposals. 

Selection  Criteria 

Proposals  submitted  for  consideration 
shoiUd  address,  as  best  as  possible  and 
to  the  extent  relevant  to  the  proposal, 
each  of  the  following  qualifications: 

(1)  Expertise: 

A.  Expertise  in  developing  and 
producing  high  quality  pharmaceutical 
compositions; 

B.  Demonstrated  ability  to  seciu-e 
national  marketing  and  distribution  of 
its  products  (international  distribution  a 
plus); 

C.  Demonstrated  expertise  in 
informatics,  and  in  handling  of  arrays  of 
clones  and  genes;  and 

D.  Demonstrated  intellectual  ability  in 
the  prediction  and  verification  of 
diagnostic,  prognostic,  and/or 
therapeutic  products  based  on 
sequences  and  genetic  properties. 

(2)  Reliability  as  a  research  partner: 

A.  Produces  quality  products  in  a 
timely  manner  (for  example,  as 
demonstrated  by  a  history  of  meeting 
benchmarks  in  licenses); 

B.  Indications  of  high  levels  of 
satisfaction  by  industry  with  the 
collaborator's  products;  and 


C.  Commitment  to  supporting  the 
advancement  of  scientific  research,  as 
evidenced  by  a  willingness  to  publish 
research  results  in  a  prompt  manner, 
and  a  willingness  to  be  bound  by  DHHS 
and  PHS  policies  regarding: 

(i)  the  public  distribution  of 
luunodified  genetic  sequences  and  pure 
research  tools, 

(ii)  the  care  and  handhng  of  animals, 
and 

(iii)  testing  in  human  subjects. 

Proposals  MUST  address  the 
collaborator's  poUcy  on  the  handling  of 
intellectual  property  rights  in,  and  the 
public  dissemination  of,  cDNA 
sequences,  clones,  and  libraries  to  be 
developed  imder  a  prospective  CRADA. 

(3)  Physical  Resoiux^es: 

A.  An  established  headquarters,  with 
office  space  and  equipment; 

B.  Access  to  the  organization  during 
business  hours  by  telephone,  facsimile, 
courier,  U.S.  Post,  e-mail,  the  World- 
Wide- Web,  and  other  evolving 
technologies;  and 

C.  Sufficient  financial  and  material 
resources  to  support,  at  a  minimum,  the 
anticipated  activities  of  the  CRADA  to 
meet  the  needs  of  NIA  under  the 
proposal. 

Dated:  March  19.1999. 
Kathleen  Sybert, 

Director,  Technology  Development  &■ 
Commercialization  Branch,  National  Cancer 
Institute,  National  Institutes  of  Health. 
[FR  Doc.  99-8672  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
if  hereby  given  of  a  meeting  of  the 
Director's  Coimcil  of  Public 
Representatives. 

"The  meeting  will  be  open  to  the 
pubUc,  witb  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  shoidd 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Director's  Council  of 
Public  Representatives. 

Date:  April  21, 1999. 

Time:  8:30  am  to  4:00  pm. 

Agenda:  Among  topics  proposed  for 
discussion  are:  (1)  Health  disparities  in  the 
U.S.;  (2)  clinical  trials  database  on  Internet; 
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and  (3)  models  of  public  participation  in  NIH 
priority  setting  and  other  activities. 

Place:  National  Institutes  of  Health, 
Building  31,  C  Wing,  Conference  Room  10, 
9000  Rockville  Pike.  Bethesda,  MD  20892. 

Contact  Person:  Anne  Thomas,  Director, 
Office  of  Communications  and  Public 
Liaison,  Office  of  the  Director,  National 
Institutes  of  Health,  9000  Rockville  Pike, 
Building  1,  Room  344,  Bethesda,  MD  20892. 
(301)496-^461. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22,  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232,  Loan  Repayment 
Program  for  Research  Generally;  93.39, 
Academic  Research  Enhancement  Award; 
93.936,  NIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health,  HHS) 

Dated:  April  1, 1999. 
LaVerae  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  99-8663  Filed  4-7-99;  8:45  am] 
BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel 
Interdisciplinary  Studies  in  the  Genetic 
Epidemiology  of  Cancer. 

Date:  May  3-4,  1999. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Ray  Bramhall,  PhD., 
Scientific  Review  Administrator,  Special 


Review,  Referral  and  Resources  Branch, 
Division  of  Extramural  Activities,  National 
Cancer  Institute,  National  Institutes  of 
Health,  6130  Executive  Blvd,  Rockville,  MD 
20892,  (301)  496-3428. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  (93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  April  1, 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-8659  Filed  4-7-99;  8:45  ami 

BILLING  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  PAR-98- 
023  SMALL  GRANTS  PROGRAM  FOR 
CANCER  EPIDEMIOLOGY. 

Date:  April  28,  1999. 

Time:  7:30  a.m.  to  12:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  Bethesda,  MD 
20017. 

Contact  Person:  Michael  B.  Small,  Mph, 
PhD,  Scientific  Review  Administrator, 
National  Cancer  Institute,  Division  of 
Extramural  Activities,  6130  Executive  Blvd., 
Room  643,  Bethesda,  MD  20892  301-496- 
7929. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 


Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  April  1, 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-8661  Filed  4-7-99;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Advisory  Committee  to  the  Director, 
National  Cancer  Institute. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Advisory  Committee 
to  the  Director,  National  Cancer  Institute. 

Date:  April  19, 1999. 

Time:  2:30  p.m.  to  3:30  p.m. 

Agenda:  The  purpose  of  the  meeting  will 
be  to  update  the  Committee  on  the  progress 
of  the  NCI  working  groups. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike,  Building  31,  Room  IIAIO, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Susan  J.  Waldrop, 
Executive  Secretary,  National  Institutes  of 
Health,  National  Cancer  Institute,  Office  of 
Science  Policy,  Bethesda,  MD  20892,  301/ 
496-1458. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  April  1, 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-8662  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 


National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552b(c)(4 
and  552b(c)(6),  Title  5  U.S.C.  as 
amended.  The  grant  appUcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woiUd  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
General  Clinical  Research  Centers  Review 
Conunittee. 

Date:  May  6, 1999. 

Time:  8:00  AM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

■Contact  Person:  Charles  G.  Hollingsworth, 
DPH,  Deputy  Director,  Office  of  Review, 
National  Center  for  Research  Resources,  6705 
Rockledge  Drive,  MSC  7965,  Room  6018, 
Bethesda,  MD  20892-7965,  301-435-0806. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health.  HHS) 

Dated:  April  1, 1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NUi. 
[FR  Doc.  99-8660  Filed  4-7-99;  8:45  am] 

BILLMQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIA. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 


need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
NATIONAL  INSTITUTE  ON  AGING, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  NIA,  Review  of  the  Laboratory  of 
Clinical  Investigations. 

£tote;May  10-11, 1999. 

Closed:  May  10, 1999,  7:00  p.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Best  Western  Hotel  &  Conference 
Center,  Fells  Point  Room,  Baltimore,  MD 
21224. 

Closed:  May  11, 1999,  8:00  a.m.  to  8:15 
a.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Gerontology  Research  Center, 
National  Institutes  of  Health.  5600  Nathan 
Shock  Drive,  Baltimore,  MD  21224-6825. 

Open:  May  11, 1999,  8:15  a.m.  to  5:00  p.m. 

Agenda:  For  presentations,  discussion  and 
poster  session. 

Place:  Gerontology  Research  Center, 
National  Institutes  of  Health,  5600  Nathan 
Shock  Drive,  Baltimore,  MD  21224-6825. 

C/osed:  May  11, 1999,  5:00  p.m.  to  5:30 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Gerontology  Research  Center, 
National  Institutes  of  Health,  5600  Nathan 
Shock  Drive,  Baltimore,  MD  21224-6825. 

Contact  Person:  Dan  L.  Longo,  MD, 
Scientific  Director,  National  Institute  of 
Aging,  Gerontology  Research  Center, 
National  Institutes  of  Health,  5600  Nathan 
Shock  Drive,  Baltimore,  MD  21224-6825, 
410-558-8110,  dll4q9nia.nih.gov 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  March  31, 1999. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy,  NIH. 

[FR  Doc.  99-8665  Filed  4-7-99;  8:45  am] 

nUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutee  of  Health 

National  institute  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  appUcations  and 
the  discussions  coidd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  The  Role  of 
Tau  in  Neurodegeneration. 

Date:  April  16, 1999. 

Time:  1 :30  a.m.  to  6:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Courtyard  Marriott,  4600  San  Pablo 
Road,  Jacksonville.  FL  32224. 

Contact  Person:  William  A.  Kachadorian, 
PhD,  The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892.  (301)  496-9666. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  March  31, 1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-8666  Filed  4-7-99;  8:45  am] 

■LUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Arthritis  and 
Musculoskeletal  and  SMn  Diseases; 
Notice  of  Closed  Meettngs 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
pubUc  in  accordance  writh  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  appUcations  and 
the  iliscussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
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and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  April  19,  1999. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Tommy  L.  Broadwater. 
PhD.  Chief.  Grants  Review  Branch,  National 
Institutes  of  Health.  NIAMS,  Natcher  Bldg., 
Room  5As25U,  Bethesda,  MD  20892,  301- 
594-^952. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Dafe;  April  29, 1999. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  Delaware 
Room,  8120  Wisconsin  Avenue,  Bethesda, 
MD  20814. 

Contact  Person:  Barbara  Detrick,  PhD, 
Scientific  Review  Administrator,  National 
Institutes  of  Heahh,  MIAMS,  Bldg.  45.  Room 
5AS25N,  Bethesda.  MD  20892.  301-594- 
4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  April  1, 1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-8667  Filed  4-7-99;  8:45  am] 
BIUINO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Office  of  the  Director,  National 
institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Office  of  AIDS  Research  Advisory 
Council. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Office  of  AIDS 
Research  Advisory  Council. 

Date:  April  28-29,  1999. 

Time:  8:45  a.m.  to  4:30  p.m. 

Agenda:  The  Office  of  AIDS  Research 
Advisory  Council  agenda  includes  Overview 


of  the  HIV  Prevention  Science  Agenda  at 
NIH,  NIH  FY  2001  Plan  for  HIV-Related 
Research,  and  other  Council  business. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda.  MD  20892. 

Contact  Person:  Linda  Reck,  Head, 
Program,  Planning  and  Evaluation,  Office  of 
AIDS  Research,  NIH,  Bethesda,  MD  20892, 
(301)  403-8655. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22,  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232,  Loan  Repayment 
Program  for  Research  Generally;  93.39, 
Academic  Research  Enhancement  Award; 
93.936,  NIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health,  HHS) 

Dated:  March  31, 1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  9&-8664  Filed  4-7-99;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Office  of  the  Director,  National 
institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Advisory  Committee  on  Research  on 
Women's  Health. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Advisory  Committee 
on  Research  on  Women's  Health. 

Date:  May  6,  1999. 

Time:  1:30  PM  to  6:00  PM. 

Agenda:  To  provide  advice  to  the  Office  of 
Research  on  Women's  Health  (ORWH)  on  its 
research  agenda  and  to  provide 
recommendations  regarding  ORWH 
activities. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  10,  Bethesda, 
MD  20892. 

Contact  Person:  Joyce  Rudick,  Director, 
Programs  &  Management,  Office  of  Research 
on  Women's  Health,  Office  of  the  Director, 
National  Institutes  of  Health,  Building  1, 
Room  201,  Bethesda,  MD  20892,  301/402- 
1770. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.187.  Undergraduate 
Scholarship  Program  for  Individuals  from 


Disadvantage  Backgrounds;  93.22.  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232.  Loan  Repayment 
Program  for  Research  Generally;  93.39, 
Academic  Research  Enhancement  Award; 
93.936,  NIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program,  National  Institutes  of  Health,  HHS) 

Dated:  March  25, 1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-8669  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Public  Health  Service;  Office  of 
Research  on  Women's  Health;  Notice 
of  Meeting— "Biologic  &  Molecular 
Mechanisms  for  Sex  Differences  in 
Pharmacokinetics,  Pharmacodynamics 
and  Pharmacogenetics" 

Notice  is  hereby  given  that  the  Office 
of  Research  on  Women's  Health 
(ORWH),  Office  of  the  Director,  National 
Institutes  of  Health  (NIH),  will  convene 
a  workshop  on  May  5, 1999,  8:30  am- 
5:45  pm;  May  6, 1999  at  8:30  am-12:30 
pm. 

The  research  planning  workshop  will 
address  current  and  future  research  on 
differences  in  the  ways  in  which  women 
and  men  respond  to  pharmacologic 
agents.  This  workshop  will  provide  a 
forum  for  scientific  discussion  of  the 
biologic  and  molecular  mechanisms  that 
underlie  differences  in  the  effects  and 
action  of  drugs  in  women  and  men. 
While  data  are  limited,  studies  have 
documented  differences  between 
women  and  men  in  the  safety  and 
effectiveness  of  some  drugs  and,  on  a 
molecular  level,  in  differences  in  drug 
metabolizing  enzymes.  The  workshop 
will  feature  scientific  presentations  that 
will  delineate  the  current  state  of 
knowledge,  identify  emerging  issues  or 
continuing  gaps  in  knowledge,  and 
catalyze  discussion  of  methods  to  assess 
and  predict  sex-based  and  individual 
variations  in  response  to  drugs.  The 
program  will  feature  leaders  in  the 
fields  of  pharmacokinetics, 
pharmacodynamics,  pharmacogenetics, 
hormonal  influences  on  drugs,  and  new 
technologies  in  drug  development. 

Also  serving  as  co-sponsors  of  this 
research  planning  workshop  are  the 
Office  of  Women's  Health  of  the  U.S. 
Food  and  Drug  Administration;  National 
Heart,  Lung  and  Blood  Institute, 
National  Human  Genome  Research 
Institute;  National  Institute  on  Aging; 
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National  Institute  of  Child  Health  and 
Hiunan  Development;  National  Institute 
of  Dental  and  Craniofacial  Research; 
National  Institute  of  Environmental 
Health  Sciences;  National  Institute  of 
General  Medical  Sciences;  National 
Institute  of  Neurological  Disorders  and 
Stroke;  and  the  Pain  Consortium  of  the 
NIH. 

Advance  registration  and 
confirmation  of  registration  is  required 
as  seating  is  limited.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  notify  the 
Contact  Person  listed  below  in  advance 
of  the  meeting. 

The  workshop  will  be  held  at  Lister 
Hill  Auditorium,  National  Library  of 
Medicine,  National  Institutes  of  Health, 
9000  Rockville  Pike.  Bethesda, 
Maryland  30892.  The  contact  person  is 
Ms.  Gloria  Wilhams,  KRA  Corporation, 
1010  Wayne  Avenue,  Suite  850,  Silver 
Spring,  Maryland  20910.  To  register 
please  call  Ms.  Williams  at  (301)  562- 
2340. 

Dated:  March  30, 1999. 
Ruth  L.  Kirschstein, 
Deputy  Director,  NIH. 
(FR  Doc.  99-8671  Filed  4-7-99;  8:45  am] 

BNJJNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License;  Aa  Adenosine  Receptor 
Agonists  and  Antagonists 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i).  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  worldwide  to  practice  the 
invention  embodied  in:  U.S.  Patent 
AppUcant  Serial  No.  60/092,292  filed 
Jidy  10, 1998  entitled  "Aj  Adenosine 
Receptor  Antagonist",  PCT  appUcation 
US97/01252  filed  January  29, 1997 
designating  the  U.S.  entitled 
"Dihydropj^dine,  Pyridine, 
Benzophjnranone  and 
Triazoloquinazolone  Derivatives  Their 
Preparation  And  Their  Use  As 
Adenosine  Receptor  Antagonists"  and 
08/091,109  filed  July  13. 1993  and 
abandoned  and  refiled  as  08/163,324  on 
December  6, 1993  also  now  abandoned 


and  refiled  as  08/274,628  now  issued  as 
U.S.  Patent  No.  5,773,423  June  30, 1998 
entitled  "A3  Adenosine  Receptor 
Agonists",  to  Gilead  Sciences,  having  a 
place  of  business  in  Foster  City, 
California.  The  United  States  of  America 
is  the  assignee  of  the  patent  rights  in 
this  invention. 

DATES:  Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before  Jidy  7. 
1999  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Charles  Maynard, 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville,  MD 
20852-3804;  Telephone:  (301)  496- 
7056,  ext.  243;  Facsimile:  (301)  402- 
0220;  E-mail:  MaynardC@od.nih.gov. 
SUPPLEMENTARY  INFORMATION:  hi  an 
effort  to  develop  an  efficacious 
treatment  involving  the  collection  of 
various  technology  involving  Adenosine 
receptors,  the  inventors  posit  that 
Adenosine  may  play  several  key 
physiological  roles.  In  addition  to  its 
role  in  intermediary  metabolism, 
adenosine  displays  a  number  of 
receptor-mediated  physiological  actions, 
including  dilation  of  coronary  vessels, 
inhibition  of  platelet  aggregation,  and 
inhabitation  of  Upolysis. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  limited  to  the 
field  of  hiunan  therapeutics  and  may  be 
granted  unless,  within  90  days  from  the 
date  of  this  published  Notice,  NIH 
receives  written  evidence  and  argument 
that  estabhshes  that  the  grant  of  the 
Ucense  would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Property  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  to  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  March  30, 1999. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
(FR  Doc.  99-8668  Filed  4-7-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sut>stance  AlMJse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  StarKlards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies,  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice. 

summary:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Fedwal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  imder  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  hst  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

This  Notice  is  now  available  on  the 
internet  at  the  following  website:  http:/ 
/www.heal  th.org/workpl.htm 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Yogi, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane.  Rockwall  2  Building. 
Room  815.  Rockville.  Maryland  20857; 
Tel.:  (301)  443-6014. 

Special  Note:  Our  office  moved  to  a 
different  building  on  May  18, 1998.  Please 
use  the  above  address  for  all  regular  mail  and 
correspondence.  For  all  overnight  mail 
service  use  the  following  address:  Division  of 
Workplace  Programs,  5515  Security  Lane, 
Room  815,  Rockville,  Maryland  20852. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies."  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  mine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
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applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection. 

To  maintain  that  certification  a 
laboratory  must  participate  in  a 
quarterly  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimimi 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  ft'om  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 
ACL  Laboratories.  8901  W.  Lincoln 
Ave.,  West  Allis,  WI  53227,  414-328- 
7840  (formerly:  Bayshore  Clinical 
Laboratory) 
Advanced  Toxicology  Network,  15201 
East  I-IO  Freeway,  Suite  125, 
Channelview,  TX  77530,  713-457- 
3784  /  800-888-4063  (formerly:  Drug 
Labs  of  Texas,  Premier  Analytical 
Laboratories) 
Advanced  Toxicology  Network,  3560 
Air  Center  Cove,  Suite  101,  Memphis, 
TN  38118,  901-794-5770  /  888-290- 
1150 
Aegis  Analytical  Laboratories,  Inc.,  345 
Hill  Ave.,  Nashville,  TN  37210,  615- 
255-2400 
Alabama  Reference  Laboratories,  Inc., 
543  South  Hull  St.,  Montgomery,  AL 
36103,  800-541-4931  /  334-263-5745 
Alliance  Laboratory  Services,  3200 
Burnet  Ave.,  Cincinnati,  OH  45229, 
513-585-9000  (formerly:  Jewish 
Hospital  of  Cincinnati,  Inc.) 
American  Medical  Laboratories,  Inc., 
14225  Newbrook  Dr.,  Chantilly,  VA 
20151,  703-802-6900 
Associated  Pathologists  Laboratories, 
Inc.,  4230  South  Burnham  Ave.,  Suite 
250,  Las  Vegas,  NV  89119-5412,  702- 
733-7866  /  800-433-2750 
Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP),  500  Chipeta 
Way.  Salt  Lake  City,  UT  84108,  801- 
583-2787/800-242-2787 
Baptist  Medical  Center — Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little 
Rock,  AR  72205-7299,  501-202-2783 
(formerly:  Forensic  Toxicology 
Laboratory  Baptis)  Medical  Center) 
Clinical  Reference  Lab.  8433  Quivira 
Rd.,  Lenexa.  KS  66215-2802,  800-. 
445-6917 
Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson 
Ave.,  Springfield,  MO  65802,  800- 
876-3652/417-269-3093  (formerly: 
Cox  Medical  Centers) 


Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  P.O.  Box 
88-6819.  Great  Lakes,  IL  60088-6819, 
847-688-2045/847-688-4171 

Diagnostic  Services  Inc.,  dba  DSI,  12700 
Westlinks  Drive,  Fort  Myers,  FL 
33913,  941-561-8200/800-735-5416. 

Doctors  Laboratory.  Inc.,  P.O.  Box  2658, 
2906  Julia  Dr..  Valdosta.  GA  31604, 
912-244-4468 

DrugProof,  Division  of  Dynacare/ 
Laboratory  of  Pathology,  LLC,  1229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tower,  Seattle,  WA  98104, 
206-386-2672/800-898-0180 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle, 
hic.) 

DrugScan,  Inc.,  P.O.  Box  2969, 1119 
Meams  Rd.,  Warminster,  PA  18974, 
215-674-9310 

D)Tiac£ire  Kasper  Medical  Laboratories*, 
14940-123  Ave.,  Edmonton.  Alberta. 
Canada  T5V  1B4,  403-451-3702  / 
800-661-9876 

ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Dr.,  Oxford,  MS  38655,  601-236- 
2609 

Gamma-Dynacare  Medical 
Laboratories*.  A  Division  of  the 
Gamma-Dynacare  Laboratory 
Partnership.  245  Pall  Mall  St.. 
London,  ON.  Canada  N6A  1P4.  519- 
679-1630 

General  Medical  Laboratories.  36  South 
Brooks  St..  Madison,  WI  53715,  608- 
267-6267 

Hartford  Hospital  Toxicology 
Laboratory,  80  Seymour  St.,  Hartford, 
CT  06102-5037.  860-545-6023 

Info-Meth.  112  Crescent  Ave.,  Peoria,  IL 
61636,  309-671-5199/800-752-1835 
(Formerly:  Methodist  Medical  Center 
Toxicology  Laboratory) 

Integrated  Regional  Laboratories,  1400 
Northwest  12th  Ave.,  Miami,  FL 
33136,  305-325-5784  (Formerly: 
Cedars  Medical  Center,  Department  of 
Pathology) 

LabCorp  Occupational  Testing  Services, 
Inc.,  1904  Alexander  Drive,  Research 
Triangle  Park,  NC  27709,  919-672- 
6900/800-833-3984  (Formerly: 
CompuChem  Laboratories,  Inc.; 
CompuChem  Laboratories,  Inc.,  A 
Subsidiary  of  Roche  Biomedical 
Laboratory;  Roche  CompuChem 
Laboratories,  Inc.,  A  Member  of  the 
Roche  Group) 

LabCorp  Occupational  Testing  Services, 
Inc.,  4022  Willow  Lake  Blvd., 
Memphis,  TN  38118,  901-795-1515/ 
800-223-6339  (Formerly: 
MedExpress/National  Laboratory 
Center) 

LabOne,  Inc.,  10101  Renner  Blvd., 
Lenexa,  KS  66219,  913-888-3927/ 
800-728-4064  (formerly:  Center  for 


Laboratory  Services,  a  Division  of 
LabOne,  Inc.) 

Laboratory  Corporation  of  America 
Holdings,  69  First  Ave.,  Raritan,  NJ 
08869,  908-526-2400/800-437-4986 
(Formerly:  Roche  Biomedical 
Laboratories,  Inc.) 

Laboratory  Specialists,  Inc.,  1111 
Newton  St..  Gretna,  LA  70053,  504- 
361-8989/800-433-3823 

Marshfield  Laboratories,  Forensic 
Toxicology  Laboratory,  1000  North 
Oak  Ave.,  Marshfield,  WI  54449,  715- 
389-3734  /  800-331-3734 

MAXXAM  Analytics  Inc.  * ,  5540 
McAdam  Rd.,  Mississauga,  ON, 
Canada  L4Z  iPl,  905-890-2555 
(formerly:  NOVAMANN  (Ontario) 
Inc.) 

Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology, 
3000  Arlington  Ave.,  Toledo,  OH 
43614, 419-383-5213 

MedTox  Laboratories,  Inc.,  402  W. 
County  Rd.  D,  St.  Paul,  MN  55112, 
651-636-7466/800-832-3244 

Methodist  Hospital  Toxicology  Services 
of  Clarian  Health  Partners,  Inc., 
Department  of  Pathology  and 
Laboratory  Medicine,  1701  N.  Senate 
Blvd.,  Indianapolis,  IN  46202,  317- 
929-3587 

MetroLab-Legacy  Laboratory  Services, 
1225  NE  2nd  Ave.,  Portland,  OR 
97232,  503-413-4512/800-950-5295 

Minneapolis  Veterans  Affairs  Medical 
Center,  Forensic  Toxicology 
Laboratory,  1  Veterans  Drive, 
Minneapolis,  Miimesota  55417,  612- 
725-2088 

National  Toxicology  Laboratories,  Inc., 
1100  California  Ave.,  Bakersfield,  CA 
93304,  805-322-4250 

NWT  Drug  Testing,  1141  E.  3900  South, 
Salt  Lake  City,  UT  84124,  801-268- 
2431/800-322-3361  (Formerly: 
Northwest  Toxicology,  Inc.) 

Oregon  Medical  Laboratories,  P.O.  Box 
972,  722  East  11th  Ave.,  Eugene,  OR 
97440-0972,  541-341-8092 

Pacific  Toxicology  Laboratories,  6160 
Variel  Ave.,  Woodland  Hills,  CA 
91367,  818-598-3110  (Formerly: 
Centinela  Hospital  Airport  Toxicology 
Laboratory 

Pathology  Associates  Medical 
Laboratories,  11604  E.  Indiana. 
Spokane,  WA  99206,  509-926-2400/ 
800-541-7891 

PharmChem  Laboratories,  Inc.,  1505-A 
O'Brien  Dr.,  Menlo  Park,  CA  94025, 
650-328-6200/800-446-51 71 

PharmChem  Laboratories,  Inc.,  Texas 
Division,  7610  Pebble  Dr.,  Fort  Worth, 
TX  76118,  817-595-0294  (formerly: 
Harris  Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800 
West  110th  St.,  Overland  Park,  KS 
66210,  913-339-0372/800-821-3627 
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Poisonlab,  Inc.,  7272  Clairemont  Mesa 
Blvd.,  San  Diego.  CA  92111,  619-279- 
2600/800-882-7272 

Quest  Diagnostics  Incorporated,  4444 
Giddings  Road,  Auburn  Hills,  MI 
48326,  810-373-9120/800-^44-0106 
(formerly:  HealthCare/Preferred 
Laboratories,  HealthCare/MetPath, 
CORNING  Clinical  Laboratories) 

Quest  Diagnostics  Incorporated, 
National  Center  for  Forensic  Science, 
1901  Sidphur  Spring  Rd.,  Baltimore, 
MD  21227,  410-536-1485  (formerly: 
Maryland  Medical  Laboratory,  Inc., 
National  Center  for  Forensic  Science, 
CORNING  National  Center  for 
Forensic  Science) 

Quest  Diagnostics  Incorporated,  4770 
Regent  Blvd.,  Irving.  TX  75063,  972- 
916-3376/800-526-0947  (formerly: 
Damon  Clinical  Laboratories,  Damon/ 
MetPath.  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  875 
Greentree  Rd.,  4  Parkway  Ctr., 
Pittsburgh,  PA  15220-3610,  412-920- 
7733/800-574-2474  (formerly:  Med- 
Chek  Laboratories,  Inc.,  Med-Chek/ 
Damon,  MetPath  Laboratories. 
CORNING  Clinical  Laboratories) 

Quest  Diagnostics  of  Missouri  LLC,  2320 
Schuetz  Rd.,  St.  Louis,  MO  63146, 
314-991-1311/800-288-7293 
(formerly:  Quest  Diagnostics 
Incorporated,  Metropolitan  Reference 
Laboratories,  Inc.,  CORNING  Clinical 
Laboratories,  South  Central  Division) 

Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd.,  San  Diego,  CA 
92108-4406,  619-686-3200/800-446- 
4728  (formerly:  Nichols  Institute, 
Nichols  Institute  Substance  Abuse 
Testing  (NISAT),  CORNING  Nichols 
Institute,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  One 
Malcohn  Ave.,  Teterboro,  NJ  07608, 
201-393-5590  (formeriy:  MetPath, 
Inc.,  CORNING  MetPath  Clinical 
Laboratories,  CORNING  CUnical 
Laboratory) 

Quest  Diagnostics  Incorporated.  1355 
Mittel  Blvd.,  Wood  Dale,  IL  60191, 
630-595-3888  (formerly:  MetPath, 
Inc.,  CORNING  MetPath  Clinical 
Laboratories,  CORNING  Clinical 
Laboratories  Inc.) 

Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond,  VA 
23236, 804-378-9130 

Scott  &  White  Drug  Testing  Laboratory, 
600  S.  31st  St.,  Temple,  TX  76504, 
254-771-8379/800-749-3788 

S.E.D.  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque,  NM  87109,  505- 
727-6300/800-999-5227 

SmithKline  Beecham  Clinical 
Laboratories.  3175  Presidential  Dr., 
Atlanta,  GA  30340,  770-452-1590 


(form«'ly:  SmithKline  Bio-Science 
Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories,  8000  Sovereign  Row. 
Dallas,  TX  75247,  214-637-7236 
(formerly:  SmithKline  Bio-Science 
Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories,  801  East  Dixie  Ave., 
Leesburg,  FL  34748,  352-787-9006 
(formerly:  Doctors  &  Physicians 
Laboratory) 

SmithKline  Beecham  Clinical 
Laboratories,  400  Egypt  Rd., 
Norristown,  PA  19403,  610-631- 
4600/800-877-7484  (formerly: 
SmithKline  Bio-Science  Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories,  506  E.  State  Pkwy., . 
Schaumburg,  IL  60173,  847-447- 
4379/800-447-4379  (formerly: 
International  Toxicology  Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories,  7600  Tyrone  Ave.,  Van 
Nuys,  CA  91405,  818-989-2520/800- 
877-2520 

South  Bend  Medical  Foundation,  Inc., 
530  N.  Lafayette  Blvd.,  South  Bend, 
IN  46601,  21»-234-4176 

Southwest  Laboratories,  2727  W. 
Baseline  Rd.,  Tempe,  AZ  85283,  602- 
438-8507 

Sparrow  Health  System,  Toxicology 
Testing  Center,  St.  Lawrence  Campus, 
1210  W.  Saginaw,  Lansing,  MI  48915, 
517-377-0520  (Formerly:  St. 
Lawrence  Hospital  &  Healthcare 
System) 

St.  Anthony  Hospital  Toxicology 
Laboratory.  1000  N.  Lee  St., 
Oklahoma  City,  OK  73101,  405-272- 
7052,  Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics,  2703  Clark  Lane, 
Suite  B,  Lower  Level,  Coliunbia.  MO 
65202, 573-882-1273 

Toxicology  Testing  Service,  Inc.,  5426 
N.W.  79th  Ave.,  Miami.  FL  33166. 
305-593-2260 

UNILAB,  18408  Oxnard  St.,  Tarzana, 
CA  91356.  818-996-7300/800-492- 
0800  (formeriy:  MetWest-BPL 
Toxicology  Laboratory) 

Universal  Toxicology  Laboratories.  LLC, 
10210  W.  Highway  80,  Midland, 
Texas  79706,  915-561-8851/888- 
953-8851 

UTMB,  Pathology-Toxicology 
Laboratory,  University  of  Texas 
Medical  Branch.  Clinical  Chemistry 
Division.  301  University  Boulevard. 
Room  5.158.  Old  John  Sealy. 
Galveston,  Texas  77555-0551,  409- 
772-3197 
The  following  laboratory  volimtarily 

withdrew  on  March  19, 1999  from  the 

National  Laboratory  Certification 

Program: 


Laboratory  Corporation  of  America,  888 
Willow  St..  Reno.  NV  89502.  702- 
334-3400  (formerly:  Sierra  Nevada 
Laboratories.  Inc.) 
*  The  Standards  Council  of  Canada 
(SCC)  voted  to  end  its  Laboratory 
Accreditation  Program  for  Substance 
Abuse  (LAPSA)  effective  May  12, 1998. 
Laboratories  certified  through  that 
program  were  accredited  to  conduct 
forensic  urine  drug  testing  as  required 
by  U.S.  Department  of  Transportation 
(DOT)  regulations.  As  of  that  date,  the 
certification  of  those  accredited 
Canadian  laboratories  will  continue 
under  DOT  authority.  The  responsibility 
for  conducting  quarterly  performance 
testing  plus  periodic  on-site  inspections 
of  those  LAPSA-accredited  laboratories 
was  transferred  to  the  U.S.  DHHS.  with 
the  DHHS'  National  Laboratory 
Certification  Program  (NLCP)  contractor 
continuing  to  have  an  active  role  in  the 
performance  testing  and  laboratory 
inspection  processes.  Other  Canadian 
laboratories  wishing  to  be  considered 
for  the  NLCP  may  apply  direcdy  to  the 
NLCP  contractor  just  as  U.S.  laboratories 
do.  Upon  finding  a  Canadian  laboratory 
to  be  qualified,  the  DHHS  will 
recommend  that  DOT  certify  the 
laboratory  (Federal  Register,  16  July 
1996)  as  meeting  the  minimum 
standards  of  the  "Mandatory  Guidelines 
for  Workplace  Drug  Testing"  (June  9, 
1994,  59  FR  29908-29931).  After 
receiving  the  DOT  certification,  the 
laboratory  will  be  included  in  the 
monthly  Ust  of  DHHS  certified 
laboratories  and  participate  in  the  NLCP 
certification  maintenance  program. 
Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
(FR  Doc.  99-8724  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  4iaO-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlkJItfe  Service 

Availability  of  Draft  Comprehensive 
Conservation  Plan  for  Browns  Park 
National  Wildlife  Refuge,  Mayt)ell,  CO 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availabiUty. 

summary:  Piu^uant  to  the  Refuge 
Improvement  Act  of  1997.  the  U.S.  Fish 
and  Wildlife  Service  has  published  the 
Browns  Park  National  Wildlife  Refuge 
Draft  Comprehensive  Conservation  Plan. 
This  plan  describes  how  the  FWS 
intends  to  manage  the  Browns  Park 
NWR  for  the  next  10-15  years. 
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ADDRESSES:  A  copy  of  the  Plan  may  be 
obtained  by  writing  to  U.S.  Fish  and 
Wildlife  Service,  Browns  Park  NWR, 
1318  Highway  318,  Maybell,  CO  81640. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Taylor,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  25486  DFC,  Denver, 
CO  80225,  303-236-8145  extension  661; 
fax  303-236-4792. 

SUPPLEMENTARY  INFORMATION:  Browns 
Park  NWR  is  located  in  northwest 
Colorado.  Implementation  of  the  Plan 
will  focus  on  adaptive  resource 
management  of  riparian,  wetland, 
grassland,  and  semidesert  shrubland 
habitats  and  improved  opportunities  for 
compatible  wildlife-dependent 
recreation.  Habitat  monitoring  and 
evaluation  will  be  emphasized  as  the 
Plan  is  implemented.  Opportunities  for 
compatible  wildlife-dependent 
recreation  will  continue  to  be  provided. 

Dated:  April  1, 1999. 
Terry  T.  Terrell,  , 

Deputy  Regional  Director,  Denver,  Colorado. 
[FR  Doc.  99-«728  Filed  4-7-99;  8:45  am) 
BIUJNG  CODE  4310-6S-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  SutMnitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

action:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Information  Collection  Request  for 
Student  Transportation  Mileage  Form, 
0MB  #1076-0134,  has  been  submitted 
to  the  Office  of  Management  and  Budget 
(0MB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  25). 

DATES:  Submit  comments  and 
suggestions  on  or  before  May  10, 1999. 

ADDRESSES:  Written  comments  should 
be  sent  directly  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  the 
Department  of  the  Interior,  Docket 
Library,  Room  10102,  725  17th  Street, 
NW,  Washington,  DC  20503.  Send  copy 
of  your  comments  to  Dalton  J.  Henry, 
Bureau  of  Indian  Affairs,  Office  of 
Indian  Education  Programs,  1849  C 
Street,  NW,  MS-3512  MIB,  Washington, 
DC  20240-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  collection  of  infonnation 


may  be  obtained  by  contacting  Dalton  J. 
Henry,  (202)  208-3550. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  information  collection  is  needed 
to  collect  transportation  mileage  for 
Bureau  funded  schools  for  the  purpose 
of  allocating  transportation  funds.  A 
request  for  comments  on  this 
information  collection  was  published  in 
the  Federal  Register  on  November  7, 
1997  (62  FR  60255).  No  comments  were 
received  by  the  Bureau.  After  a  review 
of  the  Burden  of  Hours,  decision  was 
made  to  change  the  Annual  burden  of 
hours  from  158  to  696  and  the  1.5  hours 
of  completion  time  to  fill  the  form  was 
changed  to  6  hours.  This  is  not  an  actual 
increase  in  burden  because  it  reflects  a 
more  accurate  description  of  the  niunber 
of  buses  and  also  the  increasing  number 
of  tribes  contracting  for  the  school 
operation. 

n.  Request  for  Comments 

Comments  are  invited  on  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  (hours 
and  cost)  of  the  collection  of 
infonnation,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  the 
infonnation  on  respondents,  including 
through  the  use  of  automated  collectioii 
techniques  or  other  forms  of  information 
technology. 

The  Office  of  Management  and  Budget 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days; 
therefore,  comments  submitted  in 
response  to  this  notice  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  their  maximum 
consideration. 

m.  Data 

Title:  Office  of  Indian  Education 
Programs  Indian  School  Equalization 
Program  (ISEP)  Student  Transportation. 

OMB  approval  number.  1076-0134. 

Frequency:  Annually,  during  student 
coimt  week. 

Description  of  respondents:  Ttihal 
schools  administrators. 

Estimated  completion  time:  6  hours. 

Annual  responses:  116. 

Annua/  burden  hours:  696. 

Bureau  Clearance  Officer.  Nancy 
Jemison.  202-208-4174. 


Dated:  March  31, 1999. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  9»-a656  Filed  4-7-99;  8:45  am] 

BIUJNG  CODE  4310-02-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  annoimces  that 
the  Infonnation  Collection  request  for 
Adult  Education  Annual  Report  Form, 
OMB  #1076-0120,  has  been  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  approval  vmder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  25). 

DATES:  Submit  comments  and 
suggestions  on  or  before  May  10, 1999. 

ADDRESSES:  Written  comments  should 
be  sent  directly  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  the 
Department  of  the  Interior,  Docket 
Library,  Room  10102,  725  17th  Street, 
NW,  Washington,  DC  20503.  Send  copy 
of  your  comments  to  Dalton  J.  Henry, 
Bureau  of  Indian  Affairs,  Office  of 
Indian  Education  Programs,  1849  C 
Street,  NW.  MS-3512  MIB,  Washington, 
DC  20240-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  collection  of  information 
may  be  obtained  by  contacting  Dalton  J. 
Henry,  (202)  208-3550. 
SUPPLEMENTARY  INFORMATION: 

1.  Abstract 

The  information  collection  is 
necessary  to  assess  the  need  for  adult 
education  programs  in  accordance  with 
25  CFR  Part  46,  Subpart  A,  Sections 
46.20  Program  Requirements  and  46.30 
Records  and  Reporting  Requirements  of 
Adult  Education  Program.  A  request  for 
comments  on  this  infonnation 
collection  was  published  in  the  Federal 
Register  on  November  7, 1997  (62  FR 
60262).  One  comment  was  received  by 
the  Bureau,  indicating  that  the  reporting 
period  did  not  coincide  with  the  fiscal 
year  of  the  contract  period.  The  Bureau 
will  maintain  the  reporting  period  with 
the  correction  of  August  30,  to  August 
1-July  31,  to  reflect  the  school  year 
period. 
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n.  Request  for  Comments 

domments  are  invited  on  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiHty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  (hours 
and  cost)  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assimiptions  used; 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  the 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

The  Office  of  Management  and  Budget 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days; 
therefore,  comments  submitted  in 
response  to  this  notice  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  their  maximum 
consideration. 

m.  Data 

.  Titie:  Bureau  of  Indian  Affairs  Adult 
Education  Program  Annual  Report 
Form. 

OMB  approval  number.  1076-0120. 

Frequency.  Annually. 

Description  of  respondents:  Tribal 
Adult  Education  Program 
Administrators. 

Estimated  completion  time:  4.0  hours. 

Annual  responses:  70. 

Annual  burden  hours:  280. 

Bureau  Clearance  Officer.  Nancy 
Jemison,  202-208-4174. 

Dated:  March  24, 1999. 
Kevin  Cover, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  99-8657  Filed  4-7-99;  8:45  am) 

BILUNQ  CODE  4310-02-? 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1 430-01 ;  N-61 879] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  Nevada 

agency:  Bureau  of  Land  Management. 
action:  Notice. 

SUMMARY:  The  following  described 
public  lands  in  Esmeralda  County, 
Nevada,  have  been  examined  and  found 
suitable  for  conveyance  (patent)  to 
Esmeralda  Coimty  imder  the  provisions 
of  the  Recreation  and  Public  Purposes 


Act  of  June  14, 1926,  as  amended  (43 
U.S.C  869  et  seq.).  Esmeralda  Coimty  is 
currently  using  lands  for  a  mimicipal 
soUd  waste  transfer  station  to  serve 
Silver  Peak,  Nevada,  and  the 
siuToimding  area.  Esmeralda  County 
will  continue  using  the  lands  for  this 
purpose  once  it  is  conveyed. 

Mount  Diablo  Meridian,  Nevada 

T.  2S.,R.  39E., 

Sec.  27,  SWV4NEV4NWV4; 

containing  10  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Conveyance  is  consistent  with 
current  BLM  land  use  planning  and 
would  be  in  the  public  interest.  The 
patent,  when  issued  will  be  subject  to 
the  provisions  of  the  Recreation  and 
Public  Piirposes  Act  and  applicable 
regulations  of  the  Secretary  of  the 
Interior,  and  will  contain  the  following 
reservations  to  the  United  States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States  pursuant  to  the  Act 
of  August  30, 1890  (43  U.S.C.  945); 

2.  Ail  mineral  deposits  shall  be 
reserved  to  the  United  States,  together 
with  the  right  to  prospect  for,  mine,  and 
remove  such  deposits  under  applicable 
laws  and  regulations  as  the  Secretary  of 
the  hiterior  may  prescribe;  will  contain 
the  following  provisions: 

1 .  Esmeralda  County,  its  successors  or 
assigns,  assumes  all  liability  for  and 
shall  defend,  indemnify,  and  save 
harmless  the  United  States  and  its 
officers,  agents,  representatives,  and 
employees  (hereinafter  referred  to  in 
this  clause  as  the  United  States),  from 
all  claims,  loss,  damage,  actions,  causes 
of  action,  expense,  and  liability 
(hereinafter  referred  to  in  this  clause  as 
claims)  resulting  from,  brought  for,  or 
on  account  of,  any  personal  injury, 
threat  of  personal  injury,  or  property 
damage  received  or  sustained  by  any 
person  or  persons  (including  the 
patentee's  employees)  or  property 
growing  out  of,  occurring,  or  attributable 
directly  or  indirectly,  to  the  disposal  of 
soUd  waste  on,  or  the  release  of 
hazardous  substances  from  Moimt 
Diablo  Meridian,  Nevada,  T.  2  S.,  R.  39 
E.,  sec.  27,  SWy4NEV4NWV4,  regardless 
of  whether  such  claims  shall  be 
attributable  to:  (1)  The  concurrent, 
contributory,  or  partial  fault,  failure,  or 
negligence  of  the  United  States,  or  (2) 
the  sole  fault,  failure,  or  negligence  of 
the  United  States; 

2.  No  portion  of  the  land  shall  imder 
any  circimistances  revert  to  the  United 
States  if  any  such  portion  has  been  used 
for  solid  waste  disposal  or  for  any  other 
purpose  which  may  result  in  the 
disposal,  placement,  or  release  of  any 
hazardous  substance; 


3.  If,  at  any  time,  the  patentee 
transfers  to  another  party  ownership  of 
any  portion  of  the  land  not  used  for  the 
purpose  specified  in  the  application  and 
approved  plan  of  development,  the 
patentee  shall  pay  the  Bureau  of  Land 
Management  the  fair  market  value,  as 
determined  by  the  authorized  officer,  of 
the  transferred  portion  as  of  the  date  of 
transfer,  including  the  value  of  any 
improvements  thereon; 

4.  The  above  described  land  is  to  be 
used  as  a  solid  waste  transfer  station  by 
Esmeralda  County,  Nevada.  Upon 
closure,  the  site  may  contain  small 
quantities  of  commercial  and  household 
hazardous  waste  as  determined  in  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended  (42  U.S.C. 
6901),  and  defined  in  40  CFR  261.4  and 
261.5.  Although  there  is  no  indication 
these  materials  pose  any  significant  risk 
to  human  health  or  the  environment, 
future  land  uses  should  be  limited  to 
those  which  do  not  penetrate  the  liner 
or  final  cover  of  the  site  unless 
excavation  is  conducted  subject  to 
applicable  State  and  Federal 
requirements;  and  will  be  subject  to 
valid  existing  rights. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Tonopah  Field  Station, 
1553  South  Main  Street,  Tonopah, 
Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  conveyance  under  the 
Recreation  and  Public  Purposes  Act  and 
leasing  imder  the  mineral  leasing  laws. 
For  a  period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  regarding  the  proposed 
conveyance  or  classification  of  the  lands 
to  the  Acting  Assistant  Field  Manager, 
Tonopah  Field  Station,  P.O.  Box  911, 
Tonopah,  Nevada  89049. 

Classification  Comments: 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  municipal  solid  waste 
transfer  station.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  is  consistent 
with  local  planning  and  zoning,  or  if  the 
use  is  consistent  with  State  and  Federal 
programs. 

Application  Comments. 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
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development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a 
municipal  solid  waste  transfer  station. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  land  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  conveyed  until  after 
th& classification  becomes  effective. 

Dated:  March  26, 1999. 
W.  Craig  MacKinnon, 
Acting  Assistant  Field  Manager.  Tonopah. 
[FR  Doc.  99-8676  Filed  4-7-99;  8:45  am) 
BILLING  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf,  Western  Gulf 
of  Mexico,  Oil  and  Gas  Lease  Sale  174 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Availabihty  of  the  Proposed 
Notice  of  Sale. 

Gulf  of  Mexico  Outer  Continental 
Shelf  (OCS);  Notice  of  Availability  of 
the  Proposed  Notice  of  Sale  for 
proposed  Oil  and  Gas  Lease  Sale  174 
ion  the  Western  Gulf  of  Mexico.  This 
Notice  of  Availability  is  published 
pursuant  to  30  CFR  256.29(c),  as  a 
matter  of  information  to  the  public. 

With  regard  to  oil  and  gas  leasing  on 
the  OCS,  the  Secretary  of  the  Interior, 
pursuant  to  section  19  of  the  ICS  Lands 
Act,  as  amended,  provides  the  affected 
States  the  opportimity  to  review  the 
proposed  Notice  of  Sale.  The  proposed 
Notice  sets  forth  the  proposed  terms  and 
conditions  of  the  sale,  including 
minimum  bids,  royalty  rates,  and 
rentals. 

The  proposed  Notice  for  proposed 
Sale  174  and  a  "Proposed  Sale  Notice 
Package"  containing  information 
essential  to  potential  bidders  may  be 
obtained  from  the  Public  Information 
Unit,  Gulf  of  Mexico  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394.  Telephone:  (504)  736- 
2519. 

The  final  Notice  of  Sale  will  be 
published  in  the  Federal  Register  at 
least  30  days  prior  to  the  date  of  bid 
opening.  Bid  opening  is  currently 
scheduled  for  August  25,  1999. 


Dated:  Marcii  31, 1999. 
Lucy  Querques  Denett, 

Acting  Director,  Minerals  Management 

Service. 

(FR  Doc.  99-8690  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  4310-«R-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-246-247 
(Review)  and  731-TA-207  (Review)] 

Brazing  Copper  Wire  and  Rod  From 
New  Zealand  and  South  Africa;  Cellular 
Mobile  Telephones  and  Subassemblies 
From  Japan 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Termination  of  five-year 
reviews. 

SUMMARY:  The  subject  five-year  reviews 
were  initiated  in  January  1999  to 
determine  whether  revocation  of  the 
existing  antidumping  duty  orders  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  dumping  and  of  material 
injury  to  a  domestic  industry.  On  April 
1, 1999,  the  Department  of  Commerce 
published  notice  that  it  was  revoking 
the  orders  because  no  domestic 
interested  party  responded  to  its  notice 
of  initiation  by  the  applicable  deadline 
(64  FR  15728,  April  1, 1999). 
Accordingly,  pursuant  to  section  207.69 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  207.69),  the 
subject  reviews  are  terminated. 

EFFECTIVE  DATE:  April  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wnATW.usitc.gov). 

Authority:  These  reviews  are  being 
terminated  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.69  of  the 
Commission's  rules  (19  CFR  207.69). 

By  order  of  the  Commission. 


Issued:  April  1, 1999. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-iB793  Filed  4-7-99;  8:45  am] 
BILUNG  CODE  7020-OS-P 


INTERNATIONAL  TRADE 
COMMISSION 

Invs.  Nos.  701-TA-387-392  (Preliminary) 
and  731-TA-81 5-822  (Preliminary) 

Certain  Cut-to-Length  Steel  Plate  From 
the  Czech  Republic,  France,  India, 
Indonesia,  Italy,  >lapan,  Korea,  and 
Macedonia;  Determinations 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
(Commission)  determines,  pursuant  to 
section  703(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  167lb(a)),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from 
France,  India,  Indonesia,  Italy,  and 
Korea  of  certain  cut-to-length  steel  plate, 
provided  for  in  headings  7208,  7210, 
7211,  7212,  7225,  and  7226  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be 
subsidized  by  the  Governments  of  the 
respective  countries.  The  Commission 
further  determines,  pursuant  to  section 
733(a)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  such  imports  from 
France,  India,  Indonesia,  Italy,  Japan, 
and  Korea  that  are  alleged  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV).  Finally,  pursuant  to  19  U.S.C.  • 
1677(24)(A),  the  Commission 
determines  that  the  subject  imports  from 
the  Czech  Republic  that  are  alleged  to  be 
sold  at  LTFV  and  the  subject  imports 
from  Macedonia  that  are  alleged  to  be 
subsidized  and  sold  at  LTFV  are 
negligible.^  The  Commission's 
investigation  with  respect  to  the  Czech 
Republic  is  thereby  terminated  pursuant 
to  19  U.S.C.  1673b(a)(l)  and  its 
investigation  with  respect  to  Macedonia 
are  thereby  terminated  pursuant  to  19 


'  The  record  is  defined  in  sect.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

2  Chairman  Lynn  M.  Bragg  finds  that  there  is  a 
potential  that  sucti  imports  horn  the  Czech 
Republic  will  imminently  account  for  more  than 
three  percent  of  the  total  import  voliune  of  all  such 
merchandise,  and  determines  that  there  is  a 
reasonable  indication  that  an  industry  in  the  United 
States  is  threatened  with  material  injury  by  reason 
of  imports  of  the  subject  merchandise  firom  the 
Czech  Republic  that  are  alleged  to  be  sold  at  LTFV. 
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U.S.C.  167lb(a){l)  and  19  U.S.C. 
1673b(a)(l). 

Commencement  of  Final  Phase 
Investigations 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigations. 
The  Commission  vdll  issue  a  final  phase 
notice  of  scheduling  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission's  rules  upon  notice  from 
the  Department  of  Commerce 
(Commerce)  of  affirmative  preliminary 
determinations  in  the  investigations 
under  sections  703(b)  and  733(b)  of  the 
Act,  or,  if  the  preliminary 
determinations  are  negative,  upon 
notice  of  affirmative  final 
determinations  in  the  investigations 
under  sections  705(a)  and  735(a)  of  the 
Act.  Parties  that  filed  entries  of 
appearances  in  the  preliminary  phase  of 
the  investigations  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigations.  Industrial  users, 
and,  if  the  merchandise  imder 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
coimtervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

On  February  16, 1999,  petitions  were 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Bethlehem 
Steel  Corp.  (Bethlehem,  PA);  U.S.  Steel 
Group,  a  unit  of  USX  Corp.  (Pittsburgh, 
PA);  Gulf  States  Steel,  Inc.  (Gadsden, 
AL);  IPSCO  Steel  hic.  (Muscatine,  lA); 
Tuscaloosa  Steel  Co.^  (Tuscaloosa,  AL); 
and  the  United  Steelworkers  of  America 
(Pittsburgh,  PA),  alleging  that  an 
industry  in  the  United  States  is 
materiaJly  injured  and  threatened  with 
material  injury  by  reason  of  imports 
bom  France,  India,  Indonesia,  Italy, 
Korea,  and  Macedonia  of  certain  cut-to- 
length  steel  plate  that  are  subsidized  by 
the  Governments  of  the  respective 
countries,  and  imports  from  the  Czech 
Republic,  France,  India,  Indonesia,  Italy, 
Japan,  Korea,  and  Macedonia  of  certain 
cut-to-length  steel  plate  that  are  sold  in 
the  United  States  at  LTFV.  Accordingly, 
effective  February  16, 1999,  the 
Commission  instituted  countervailing 


3  Gulf  States  Steel,  Inc.,  is  not  a  petitioner  with 
respect  to  the  investigations  on  France.  Tuscaloosa 
Steel  Co.  is  not  a  petitioner  with  respect  to  the 
investigations  on  the  Czech  Republic,  France,  and 
Italy. 


duty  investigations  Nos.  701-TA-387- 
392  (Preliminary)  and  antidumping 
investigations  Nos.  731-TA-815-822 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  February  24, 1999 
(64  FR  9174).  The  conference  was  held 
in  Washington,  DC,  on  March  9, 1999, 
and  all  persons  who  requested  the 
opportimity  were  permitted  to  appear  in 
person  or  by  couinsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  April  2, 
1999.  the  views  of  the  Commission  are 
contained  in  USITC  Publication  3181 
(April  1999),  entitled  Certain  Cut-to- 
Length  Steel  Plate  from  the  Czech 
Republic,  France,  India,  Indonesia,  Italy, 
Japan,  Korea,  and  Macedonia 
(Investigations  Nos.  701-TA-387-392 
and  731-TA-815-822  (Preliminary)), 

Issued:  April  5,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-8794  Filed  4-7-99;  8:45  am] 

BILUNG  COD€  7020-02-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (99-055)] 

NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and 
Applications  Advisory  Committee, 
Commercial  Advisory  Subcommittee; 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Life  and 
Microgravity  Sciences  and  AppUcations 
Advisory  Committee,  Commercial 
Advisory  Subcommittee. 
DATES:  Wednesday.  April  21, 1999,  8:00 
a.m.  to  5:00  p.m. 
ADDRESSES:  NASA  Headquarters, 
Conference  Room  8E38,  300  E  Street. 
SW,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Candace  Livingston.  Code  UP,  National 


Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  202/358-0697. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  vfill  be  open  to  the  public  to  the 
seating  capacity  of  the  room.  Advance 
notice  of  attendance  to  the  Executive 
Secretary  is  requested.  The  agenda  for 
the  meeting  will  include  the  following 
topics: 

— Report  from  the  LMSAAC  Meeting 
—Report  from  the  SSUAS  Meeting 
— ^Vision  of  NASA  Commercial  Act 
— Briefing  and  discussion  of  status  of 
ISS  Commercialization  Plan  and  Non- 
Govemment  Organization  (NGO) 
Concept 
— Status  on  Consolidation  of  CSC's 
Selection  Guidelines,  Technology 
Education  Outreach  Policies  for 
Protection  of  Intellectual  Property 
— Discussion  of  Performance  Goals  and 

Targets 
— Discussion  of  CAS  Charter  and 
Committee  Effectiveness 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
Scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  March  30, 1999. 
Matthew  M.  Croucli, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  99-8787  Filed  4-7-99;  8:45  ami 

BILLING  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (99-056)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Rohm  and  Haas  Company  of 
Philadelphia,  Pennsylvania,  has  applied 
for  an  exclusive  Ucense  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  5,658,649,  entitled 
"Corrosion  Resistant  Coating,"  (NASA 
Case  No.  KSC-11600)  which  is  assigned 
to  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  the  Kennedy  Space  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  June  7, 1999. 
FOR  FURTHER  INFORMATON  CONTACT:  Ms. 
Beth  A.  Vrioni.  John  F,  Kennedy  Space 


17200 


Federal  Register /Vol.  64,  No.  67 /Thursday,  April  8,  1999 /Notices 


Center,  Mail  Code:  MM-E,  Kennedy 
Space  Center,  FL  32899.  telephone  (407) 
867-6225. 

Dated:  March  30, 1999. 
Edward  A.  Frankle, 

General  Counsel. 

[FR  Doc.  99-8788  Filed  4-7-99;  8:45  am) 

BILUNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (99-057)] 

Notice  of  prospective  patent  license 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

summary:  NASA  hereby  gives  notice 
that  Spartan  School  of  Aeronautics,  of 
Tulsa,  Oklahoma,  has  applied  for  an 
exclusive  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  5,694,939.  entitled 
"Autogenic-Feedback  Training  Exercise 
Method  and  System,"  which  is  assigned 
to  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Ames  Research  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  June  7,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patent  Counsel,  Ames  Research  Center, 
Mail  Stop  202A-3,  Moffett  Field,  CA 
94035;  telephone  (650)  604-5104. 

Dated:  March  30,  1999. 
Edward  A.  Franide, 
General  Counsel. 
[FR  Doc.  99-8789  Filed  4-7-99;  8:45  am) 

BILUNO  CODE  7510-01-^ 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearing 

The  National  Transportation  Safety 
Board  will  convene  a  public  hearing 
beginning  at  9:00  a.m.,  local  time  on 
Wednesday,  April  14. 1999,  at  the 
Georgetown  Conference  Center,  3800 
Reservoir  Road,  N.W.,  Washington,  D.C. 
20057  concerning  Truck/Bus  Safety.  For 
more  information,  contact  Jeanmarie 
Poole,  NTSB  Office  of  Highway  Safety, 
at  (202)  314-6448  or  Lauren  Peduzzi, 
NTSB  Office  of  Public  Affairs  at  (202) 
314-6100. 


Dated:  April  2, 1999. 
Rhonda  Underwood, 

Federal  Register  Liaison  Officer. 

(FR  Doc.  99-8680  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  7533-01-M 


NUCLEAR  REGUATORY  COIMMISSION 
[Docket  70-7002] 

Amendment  to  Certificate  of 
Compliance  GDP-2  for  the  U.S. 
Enrichment  Corporation,  Portsmouth 
Gaseous  Diffusion  Plant,  Portsmouth, 
Ohio 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination,  the  staff 
concluded  that:  (1)  there  is  no  change  in 
the  types  or  significant  increase  in  the 
amounts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards,  or  secimty  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  described  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security  and  compliance  with  NRC 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Portsmouth  Gaseous 
Diffusion  Plant  (PORTS).  The  staff  has 
prepared  a  Compliance  Evaluation 
Report  which  provides  details  of  the 
staffs  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment. 

The  United  States  Enrichment 
Corporation  (USEC)  or  any  person 
whose  interest  may  be  affected  may  file 


a  petition,  not  exceeding  30  pages, 
requesting  review  of  the  Director's 
Decision.  The  petition  must  be  filed 
with  the  Commission  not  later  than  15 
days  after  publication  of  this  Federal 
RegistH'  Notice.  A  petition  for  review  of 
the  Director's  Decision  shall  set  forth 
with  particularity  the  interest  of  the 
petitioner  and  how  that  interest  may  be 
affected  by  the  results  of  the  decision. 
The  petition  should  specifically  explain 
the  reasons  why  review  of  the  Decision 
should  be  permitted  with  particular 
reference  to  the  following  factors:  (1)  the 
interest  of  the  petitioner;  (2)  how  that 
interest  may  be  affiected  by  the  Decision, 
including  the  reasons  why  the  petitioner 
should  be  permitted  a  review  of  the 
Decision;  and  (3)  the  petitioner's  areas 
of  concern  about  the  activity  that  is  the 
subject  matter  of  the  Decision.  Any 
person  described  in  this  paragraph 
(USEC  or  any  person  who  filed  a 
petition)  may  file  a  response  to  any 
petition  for  review,  not  to  exceed  30 
pages,  within  10  days  after  filing  of  the 
petition.  If  no  petition  is  received 
within  the  designated  15-day  period,  the 
Director  will  issue  the  final  amendment 
to  the  Certificate  of  Compliance  without 
further  delay.  U  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW, 
Washington,  DC,  by  the  above  date. 

Since  the  application  for  amendment 
and  the  Commission's  Compliance 
Evaluation  Report  contain  proprietary 
information,  they  are  not  subject  to 
public  disclosure  per  10  CFR  2.790. 

Date  of  amendment  request:  August  7, 
1998,  as  revised  on  February  24, 1999. 

Brief  description  of  amendment: 
USEC  submitted  a  certificate 
amendment  request  for  PORTS  to 
reduce  the  minimum  niunber  of 
measurements  that  are  required  to 
determine  the  enriched  uranium  content 
of  UFe  cylinder  receipts  from  Russian 
facilities  for  whom  a  valid  historical 
database  has  been  established  so  as  to 
provide  99.9  percent  confidence  that  a 
statistically  significant  shift  in  the  mean 
uranium  concentration  will  be  detected. 
PORTS  typically  receives,  from  three 
blending  facilities  in  Russia,  several 
hundred  2.5-ton  UFe  cylinders  per  year 
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at  enrichments  less  than  5  weight 
percent  U-235.  Currently,  each 
cylinder's  liquid  sample  obtained  in 
Russia  or  at  PORTS  is  required  to  be 
analyzed  at  PORTS  to  confirm  the 
uranium  concentration  and  enrichment 
indicated  by  the  shipper.  The  proposed 
amendment  would  allow  analysis  of 
UFe  samples  at  PORTS  at  a  lower  rate 
which  provides  99.9  percent  confidence 
that  a  statistically  significant  shift  in  the 
mean  uraniimi  concentration  will  be 
detected  for  each  Russian  supplier  with 
a  valid  historical  database.  It  is  noted 
that  the  proposed  amendment  only 
lowers  the  analjrtical  measurement  rate 
for  Russian-origin  UFe  cylinders.  The 
current  100  percent  liquid  sampling 
requirement  and  the  100  percent 
nondestructive  analysis  requirement 
will  not  be  altered  by  this  amendment. 

Basis  for  Finding  of  No  Significance 

1.  The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amoimts  of 
any  effluents  that  may  be  released 
ofFsite. 

This  amendment  significantly  reduces 
the  destructive  sample  analytical 
requirement  for  2.5-ton  UFe  cylinders 
obtained  bom  three  Russian  facilities 
which  have  established  historical  bases 
to  provide  99.9  percent  confidence  that 
a  statistically  significant  shift  in 
uranium  concentration  will  be  detected. 
As  such,  it  would  likely  result  in  a 
reduction  in  the  analytical  handling  of 
UFe  samples.  This  would  reduce  the 
likelihood  of  any  accidental  releases  of 
UFe  during  analytical  operations. 
Therefore,  this  amendment  will  not 
result  in  a  significant  change  in  the 
types  or  significant  increase  in  the 
amoimts  of  any  effluents  that  may  be 
released  offsite. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cimiulative  occupational 
radiation  exposure. 

For  the  reasons  provided  in  the 
assessment  of  criterion  1,  the  proposed 
amendment  will  not  result  in  a 
significant  increase  in  individual  or 
cimiulative  occupational  radiation 
exposures. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  amendment  does  not 
involve  any  construction,  therefore, 
there  will  be  no  construction  impacts. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

For  the  reasons  provided  in  the 
assessment  of  criterion  1,  the  proposed 


amendment  will  not  result  in  a 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

For  the  reasons  provided  in  the 
assessment  of  criterion  1,  the  proposed 
amendment  will  not  result  in  new  or 
different  kinds  of  accidents. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

For  the  reasons  provided  in  the 
assessment  of  criterion  1,  the  proposed 
amendment  will  not  result  in  a 
significant  reduction  in  any  margin  of 
safety. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  seifety, 
safeguards,  or  security  programs. 

For  the  reasons  provided  in  the 
assessment  of  criterion  1,  the  proposed 
amendment  will  not  result  in  an  overall 
decrease  in  the  effectiveness  of  the 
plant's  safety  program. 

The  NRC  staff  has  determined  that  the 
sampling  and  measiu^ment  plan  as 
described  in  USEC's  proposed 
amendment  would  provide  an  adequate 
systems  performance  capability  for 
determining  the  uraniimi  content  of  UF(, 
cylinder  receipts  at  PORTS  from  the 
three  current  Russian  suppliers.  The 
systems  capability  that  would  be 
provided  by  the  proposed  sampling 
rates,  whidi  would  detect  with  a 
probability  of  over  0.99,  a  mean  shift  in 
concentration  as  small  as  one  standard 
deviation.  The  resulting  detection  level 
would  be  of  the  same  magnitude  as  the 
uncertainty  associated  with  the  PORTS 
analytical  measurement  system  if  the 
sampling  plan  is  applied  in  a  reasonably 
random  way  to  assure  the 
representativeness  of  data.  Moreover, 
the  proposed  statistical  approach  is 
consistent  with  current  commitments  of 
other  NRC  licensees  who  receive  low- 
enriched  UFe  cylinders  of  either 
domestic  or  foreign  origin.  It  should  be 
noted  that  this  amendment  only  applies 
to  those  shippers  of  Russian  material  for 
whom  a  valid  database  has  been 
established  so  as  to  provide  99.9  percent 
confidence  that  a  statistically  significant 
shift  in  the  mean  uranium  concentration 
will  be  detected.  Therefore,  the  NRC 
staff  concludes  that  the  proposed 
amendment  will  not  result  in  an  overall 
decrease  in  the  effectiveness  of  the 
plant's  safeguards  progrsun. 

The  staff  nas  not  identified  any 
security  related  implications  from  the 
proposed  amendment.  Therefore,  the 
proposed  amendment  will  not  result  in 


an  overall  decrease  in  the  effectiveness 
of  the  plant's  security  program. 

Effective  date:  The  amendment  to 
GDP-2  will  become  effective 
immediately  after  issuance  by  NRC. 

Certificate  of  Compliance  No.  GDP-2: 
Amendment  will  revise  the  PORTS 
Fundamental  Nuclear  Materials  Control 
Plan  and  the  PORTS  Transportation 
Security  Plan. 

Local  Public  Document  Room 
location:  Portsmouth  Public  Library, 
1220  Gallia  Street,  Portsmouth,  Ohio 
45662. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  March  1999. 
For  the  Nuclear  Regulatory  Commission. 

Carl  J.  Paperieilo, 

Director,  Office  of  Nuclear  Material  Safety 

and  Safeguards. 

[FR  Doc.  99-8771  Filed  4-7-99;  8:45  am) 

BHJJNG  COO£  TSWMn-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-^348  and  50-364] 

Southern  Nuclear  Operating  Company, 
Inc.,  et  al.  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8,  issued  to  the  Southern 
Nuclear  Operating  Company,  Inc.,  et  al. 
(the  licensee)  for  operation  of  the  Joseph 
M.  Farley  Nuclear  Plant,  Units  1  and  2, 
located  in  Houston  County,  Alabama. 

The  proposed  amendment  would 
modify  Technical  Specification  3/4.4.9, 
"Specific  Activity,"  and  the  associated 
bases  to  increase  the  limit  associated 
with  dose  equivalent  iodine-131.  The 
steady-state  dose  equivalent  iodine-131 
limit  would  be  increased  frtim 
0.15microCurie/gram  to  0.3  microCurie/ 
gram  and  the  transient  limit  for  80 
percent  to  100  percent  power  provided 
by  Technical  Specification  Figure  3.4-1 
will  increase  9  microCurie/gram  to  18 
microCurie/gram  with  a  corresponding 
increase  in  the  0  percent  to  80  percent 
power  limits. 

Before  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
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amendmeDt  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below; 

1.  Operation  of  Farley  Units  1  and  2  in 
accordance  with  the  proposed  license 
amendment  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  increase  in  the  dose  equivalent  iodine 
limits,  both  steady-state  and  transient,  will 
not  increase  the  probability  of  any  accident 
evaluated  since  no  physical  changes  to  the 
plant  are  being  made.  The  consequences  of 
any  accident  previously  evaluated  will  not  be 
significantly  increased  since  the  doses 
remain  a  small  fraction  of  the  regulatory 
limit. 

2.  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  increase  in  the  dose  equivalent  iodine 
limits,  both  steady-state  and  transient,  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  since  no  physical 
changes  to  the  plant  are  being  made.  The 
accidents  of  concern  continue  to  be  those 
that  have  previously  been  analyzed. 

3.  The  proposed  license  amendment  does 
not  involve  a  signiHcant  reduction  in  a 
margin  of  safety. 

The  calculated  potential  radiological 
consequences  from  the  main  steam  line  break 
accident  (the  bounding  event)  remain  within 
the  regulatory  exposure  guidelines  and  have 
not  changed  significantly.  Increase  of  the 
dose  equivalent  iodine  limit  along  with  a 
corresponding  decrease  of  allowable  steam 
line  break  primary-to-secondary  steam 
generator  leakage  provides  a  compensating 
offsite  dose  effect.  Although  the  calculated 
dose  increases  slightly,  the  dose  remains 
within  a  small  fraction  of  the  regulatory  limit 
(30.0  REM  [roentgen  equivalent  man]  at  the 
LPZ  [low-population  zone]  boundary). 
Consequently,  there  is  no  significant    . 
reduction  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 


determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circtmistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  should  cite  the  publication 
date  and  page  nimiber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  conmients  received 
may  be  examined  at  the  NRC  Public 
i-iociunent  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  May  10, 1999,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Conmiission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  EMU,  and  at  the  local  public 
doctmient  room  located  at  the  Houtson- 


Love  Memorial  Library,  212  W. 
Burdeshaw  Street,  Post  Office  Box  1369, 
Dothan,  Alabama.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
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or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  wovdd  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  wSich  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  M. 
Stanford  Blanton,  Exq.,  Balch  and 
Bingham,  Post  Office  Box  306, 1710 
Sixth  Avenue  North,  Birmingham, 
Alabama,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Conunission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l){i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  2, 1999,  which 


is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW..  Washington,  DC,  and  at  the  local 
public  docimient  room  located  at  the 
Houston-Love  Memorial  Library,  212  W. 
Burdeshaw  Street,  Post  Office  Box  1369, 
Dothan,  Alabama. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
|acob  I.  Zimmerman. 
Project  Manager,  Section  1,  Project 
Directorate  U,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
IFR  Doc.  99-8770  Filed  4-7-99;  8:45  am) 

BILUNQ  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  ^4o.  50-482] 

Wolf  Creek  Nuclear  Operating 
Corporation  Wolf  Creek  Generating 
Station;  Notice  of  issuance  of 
Amendment  to  Facility  Operating 
LIcanse 

The  United  States  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  123  to  Facility 
Operating  License  No.  NPF-42  issued  to 
Wolf  Creek  Nuclear  Operating 
Corporation  (the  licensee)  for  operation 
of  the  Wolf  Creek  Generating  Station 
(WCGS)  located  in  Coffey  County, 
Kansas. 

The  amendment  is  effective  as  of  the 
date  of  issuance  and  shall  be 
implemented  by  December  31, 1999. 
The  implementation  of  the  amendment 
includes  the  two  license  conditions 
which  are  being  added  to  Appendix  D 
of  the  license  as  part  of  the  amendment. 

The  amendment  replaces,  in  its 
entirety,  the  current  "Technical 
Specifications  (TS)  with  a  set  of 
improved  TS  based  on  NUREG-1431, 
"Standard  Technical  Specifications, 
Westinghouse  Plants,"  Revision  1,  dated 
April  1995,  including  all  approved 
changes  to  the  standard  TS;  the 
Commission's  Final  Policy  Statement, 
"NRC  Final  Policy  Statement  on 
Technical  Specifications  Improvements 
for  Nuclear  Power  Reactors,"  published 
on  July  22,  1993  (58  FR  39132);  and  10 
CFR  50.36,  "Technical  Specifications," 
as  amended  July  19, 1995  (60  FR  36953). 
In  addition,  the  amendment  adds  two 
license  conditions  to  Appendix  D  of  the 
operating  license  that  require  (1)  the 
relocation  of  current  TS  requirements 
into  licensee-controlled  documents,  and 
(2)  the  first  performance  of  new  and 
revised  surveillance  requirements  for 


the  improved  TS  to  be  related  to  the 
implementation  date  for  the  improved 
TS.  The  implementation  of  the 
amendment  and  the  license  conditions 
will  be  completed  by  December  31, 
1999,  as  stated  in  the  amendment. 

The  application  for  the  amendment, 
as  supplemented,  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Conunission's  rules 
and  regulations  in  10  CFR  Chapter  I. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  October  5,  1998  (63  FR  53471). 
February  26, 1999,  (64  FR  9546)  and 
supplemented  for  an  additional  beyond- 
scope  issue  in  a  notice  published  in  the 
Feikral  Register  on  March  1. 1999  (64 
FR  10028).  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice 

The  Commission  has  prepared  an 
Environmental  Assessment  and  has 
determined  not  to  prepare  an 
environmental  impact  statement  related 
to  the  action  to  convert  the  current  TS 
to  the  improved  TS.  Based  on  the 
Environmental  Assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  beyond  that 
described  in  the  Final  Environmental 
Statement  (FES)  related  to  the  operation 
of  WCGS  (NUREG-0878  dated  June 
1982).  The  Environmental  Assessment 
was  published  in  the  Federal  Register 
on  March  30,  1999  (64  FR  15186). 

For  further  details  with  respect  to  the 
amendment  see  (1)  the  application  for 
amendment  dated  May  15, 1997,  as 
supplemented  by  letters  in  1998  dated 
June  30,  August  5,  August  28, 
September  24,  October  16,  October  23, 
November  24,  December  2,  December 
17,  and  December  21.  and  letters  in 
1999  dated  February  4,  March  5  (3 
letters),  March  25,  and  March  26,  and 
(2)  the  Commission's  related  Safety 
Evaluation  and  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW,  Washington,  DC,  and  at  the  local 
public  doctunent  rooms  located  at  the 
Emporia  State  University,  Wiliam  Allen 
White  Library,  1200  Commercial  Street, 
Emporia,  Kansas  66801,  and  Washburn 
University  School  of  Law  Library, 
Topeka,  Kansas  66621. 
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Dated  at  Rockville.  Maryland,  this  31st  day 
of  March  1999. 
For  the  Nuclear  Regulatory  Commission. 

Jack  N.  Donohew, 

Senior  Project  Manager,  Project  Directorate 

TV-l,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  99-8772  Filed  4-7-99;  8:45  am] 

BILLING  COO€  TSM-OI-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Sutmiitted  for  0MB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(8) 

(1)  Collection  title:  Financial 
Disclosure  Statement. 

(2)  Form(s)  submitted:  G-423. 

(3)  OMB  Number:  3220-0127. 

(4)  Expiration  date  of  current  OMB 
clearance:  6/30/1999. 

(5)  Type  of  request:  Extension  of  a 
currenUy  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  1,200. 

(8)  Total  armual  responses:  1,200. 

(9)  ro(a7  armual  reporting  hours: 
1,700. 

(10)  Collection  description:  Under  the 
Raihoad  Retirement  and  the  Railroad 
Unemployment  Insurance  Acts,  the 
Raihoad  Retirement  Board  has  authority 
to  secure  from  an  overpaid  beneficiary 

a  statement  of  the  individual's  assets 
and  liabilities  if  waiver  of  the 
overpayment  is  requested. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Check 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street.  Chicago,  Ilhnois,  60611-2092 
and  the  OMB  reviewer,  Lavuie  Schack 
(202-395-7316),  Office  of  Management 
and  Budget,  Room  10230,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Chuck  Mierzwa, 
Clearance  Officer. 
[FR  Doc.  99-8675  Filed  4-7-99;  8:45  am] 

BILLJNO  CODE  7M6-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
OfRce  of  Filings  and  Ihfonnation  Services, 
Washington,  DC  20549. 

Extension:  Rule  17a-ll;  SEC  File  No.  270- 
94. 

OMB  Control  No.  3235-0085. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
siimmarized  below.  The  Conmiission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  17a-ll  (17  CFR  240.17a-ll) 
requires  broker-dealers  to  give  notice 
when  certain  specified  events  occur. 
SpecificaUy,  the  rule  requires  a  broker- 
dealer  to  give  notice  of  a  net  capital 
deficiency  on  the  same  day  that  the  net 
capital  deficiency  is  discovered  or  a 
broker-dealer  is  informed  by  its 
designated  examining  authority  or  the 
Commission  that  it  is,  or  has  been,  in 
violation  of  its  minimum  requirement 
under  Rule  15c3-l  (17  CFR  240.15c3-l) 
of  the  Securities  Exchange  Act  of  1934 
("Exchange  Act"). 

Rule  17a-ll  also  requires  a  broker- 
dealer  to  send  notice  promptly  (within 
24  hours)  after  the  broker-dealer's 
aggregate  indebtedness  is  in  excess  of 
1,200  percent  of  its  net  capital,  its  net 
capital  is  less  than  5  percent  of 
aggregate  debit  items,  or  its  total  net 
capital  is  less  than  120  percent  of  its 
required  minimiun  net  capital.  In 
addition,  a  broker-dealer  must  give 
notice  if  it  fails  to  make  and  keep 
current  books  and  records  required  by 
Rule  17a-3  (17  CFR  240.17a-3),  if  any 
material  inadequacy  is  discovered  as 
defined  in  Rule  17a-5(g)  (17  CFR 
240.17a-5(g)),  and  if  backtesting 
exceptions  are  identified  pursuant  to 
Appendix  F  of  Rule  15c3-l  (17  CFR 
240.15c3-lf)  for  a  broker-dealer 
registered  as  an  OTC  derivatives  dealer. 

The  notice  required  by  the  rule  alerts 
the  Commission,  self-regiilatory 
organizations  ("SROs"),  and  the 
Commodity  Futures  Trading 
Commission  ("CFTC")  if  the  broker- 
dealer  is  registered  as  a  futures 
commission  merchant,  which  have 
oversight  responsibility  over  broker- 
dealers,  to  those  firms  having  financial 
or  operational  problems. 

Because  broker-dealers  are  required  to 
file  pursuant  to  Rule  17a-ll  only  when 


certain  specified  events  occur,  it  is 
difficult  to  develop  a  meaningful  figure 
for  the  cost  of  compliance  with  Rule 
1 7a-l  1 .  The  Commission  receives 
approximately  656  notices  under  this 
rule  each  year  from  approximately  362 
broker-dealers.  Each  broker-dealer  will 
spend  approximately  one  hour  per  year 
complying  with  Rule  17a-ll. 
Accordingly,  the  aggregate  burden  is 
estimated  to  be  approximately  656 
hours.  With  respect  to  those  broker- 
dealers  that  must  give  notice  under  Rule 
17a-ll,  the  cost  is  approximately  $10 
per  response  for  a  total  annual  expense 
for  all  broker-dealers  of  $6,560. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  projrar 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  coUection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  b\irden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  yoiu  written  conunents 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW,  Washington,  DC  20549. 

Dated:  March  30, 1999. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  99-8684  Filed  4-7-99;  8:45  am] 
BILLMG  CODE  S01ft-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ralease  No.  34-41238;  Hie  No.  SR-CSE- 
99-03] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  The 
Cincinnati  Stocic  Exchange,  Inc., 
Relating  to  Transaction  and  Boole  Fees 

March  31, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  1, 
1999,  the  Cincinnati  Stock  Exchange, 


'  15  U.S.C.  78s(b)(l) 
M7  CFR  240.19b-4. 
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Inc.  {"CSE"  or  "Exchange"),  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  IE  below,  which  Items 
have  been  prepared  by  the  CSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  SelfrRegulatory  Organization's  . 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  proposes  to  amend  its 
schedule  of  books  and  transaction  fees. 
The  text  of  the  proposed  rule  change  is 
as  follows  (additions  are  italicized; 
deletions  are  in  brackets): 

Ride  11.10  National  Securities 
Trading  System  Fees 

A.  Trading  Fees 

(a)-(i)  No  Change. 

(j)  Tape  B  Transactions.  The  CSE  will 
not  impose  a  transaction  fee  on 
Consolidated  Tape  B  securities.  In 
addition,  Members  will  receive  a  50  per 
cent  pro  rata  transaction  credit  of  Tape 
B  revenue.^  [based  on  the  following 
schedule: 


Average  Quarterly  Exchange 
Tape  B  Transaction 


1-2.99% 
3-4.99% 
5-6.99% 
7%  and  . 
greater  .. 


Percentage  of 
Tape  B  Rev- 
enue Credited 


10 
25 

30 
40 


(k)  DD  Issue/Book  Fees.  Designated 
Dealers  will  be  charged  a  monthly  book 
fee  based  on  the  following  incremental 
schedide: 


Number  of  Issues 

Fee  Per  Issue 

0  to  150  [500]  

S2000  [25.00] 

(500]  rsr  to  300  [750]  

r7511  301  and  hiaher 

10.00 
5.00 

[The  DD  Issue/Book  Fee  shall  be  $5.00 
per  issue  where  there  is  only  one 
Designated  Dealer  in  that  issue.] 

(IHn)  No  Change. 

B.  Membership  Fees. 

No  Change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 


rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CSE  has  prepared 
simmiaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
parts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tite  Proposed  Rule 
Change 

1.  Purpose 

The  CSE  is  modifying  its  book  fees 
and  is  implementing  an  improvement  to 
its  CTA  Network  B  ("Tape  B") 
transaction  credit  in  order  to  create 
additional  incentives  to  trade  on  the 
Exchange.  These  actions  are  consistent 
with  the  CSE's  ongoing  efforts  to  remain 
the  low-cost  provider  of  exchange 
services  in  the  National  Market  System. 
Book  fees  are  charged  to  Designated 
Dealers  for  each  issue  in  which  they  are 
registered  as  a  specialist.  The  fee  for  the 
first  tier  of  issues  is  reduced  from  $25 
per  issue  to  $20  per  issue,  and  the  upper 
limit  of  the  first  tier  is  reduced  from  500 
issues  to  150  issues.  Although  the  fee 
per  issue  for  the  second  and  third  tiers 
will  remain  the  same,  the  number  of 
issues  covered  by  the  second  tier  is  now 
151  to  300,  and  the  nimiber  of  issues 
covered  by  the  third  tier  is  now  301  and 
higher.  Finally,  the  limitation  of  the  fee 
per  issue  to  $5  for  issues  in  which  there 
is  ordy  Designated  Dealer  is  deleted. 
Under  the  revised  Tape  B  program, 
member  firms  will  receive  fifty  percent 
(50%)  of  all  Tape  B  revenue  on  a  pro 
rata  without  regard  to  market  share 
prerequisites. 

2.  Statutory  Basis 

The  CSE  believes  the  proposed  rule 
change  is  consistent  with  section  6(b)  of 
the  Act,**  in  general,  and  furthers  the 
objectives  of  section  6(b)(5).5  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  In 
addition,  the  Exchange  believes  that  the 
proposed  nde  change  is  consistent  with 
section  6(b)(4)  of  the  Act  "^  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  Exchange  members 
by  crediting  members  on  a  pro  rata 
basis. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  were  solicited  in 
connection  with  the  proposed  rule 
change. 

m.  Date  of  Efiiectiveiiess  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  piu-suant  to  section  19(b)(3)(A) 
of  the  Act  ^  and  subparagraph  (f)  of  Rule 
19b-4  thereimder  ^  because  it 
establishes  or  changes  a  due,  fee,  or 
other  charge.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  simmiarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.^ 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications,  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room. 

Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CSE.  All 
submissions  should  refer  to  File  No. 
SR-CSE-99-03  and  should  be 
submitted  bv  April  29,  1999. 


3  Telephone  conversation  between  Da\'id  Colker, 
President  and  Chief  Operating  Officer,  CSE.  and 
Daniel  M.  Gray.  Special  Counsel.  Division  of  Market 
Regulation,  Conunission,  on  March  31. 1999. 


« 15  U.S.C.  78fnj). 
5 15  U.S.C.  78lTb)(5). 
ei5  U.S.C.  78f(b)(4). 


'  15  U.S.C.  78s(b)(3)(A). 

8  17CFR24O.19b-4(0(2). 

*  In  reviewing  the  proposed  rule  change,  the 
Commission  considered  its  potential  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(0- 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 'f' 

Margaret  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc.  99-8682  Filed  4-7-99;  8:45  am) 

BIUING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMse  No.  34^1234;  Fil«  No.  SR-NYSE- 
99-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1  by 
ttie  New  York  Stock  Exchange,  Inc. 
Relating  to  a  Pik>t  for  Adjusted 
Stabilization  Measure  of  Specialist 
Performance 

March  31, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-^  thereunder.^ 
notice  is  hereby  given  that  on  January 
11. 1999,  the  New  York  Stock  Exchange,* 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  regarding 
"adjusted  stabilization"  as  a  measure  of 
specialist  performance.  The  Exchange 
filed  an  amendment  to  its  proposal  on 
March  25, 1999.3  The  proposed  rule 
change,  as  amended,  is  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice 
and  order  to  soUcit  comments  on  the 
proposed  rule  change  and  Amendment 
No.  1  from  interested  persons  and  to 
approve  the  proposal,  as  amended,  imtil 
Jime  30,  2000,  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
a  pilot  program  which  would  utilize  a 
new  measure  of  specialist  performance 
that  the  NYSE  refers  to  as  an  "adjusted 
stabilization"  rate. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  niing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

1.  Purpose 

On  November  21, 1997,  the 
Commission  approved  a  rule  proposal  to 
add,  on  a  one-year  pilot  basis,  a  new 
measure  of  specialist  performance  that 
the  NYSE  refers  to  as  an  "adjusted 
stabilization"  rate.*  The  pilot  expired  on 
November  21, 1998.  The  ctirrent  rule 
filing  clarifies  the  scope  of  the  pilot  and 
proposes  to  renew  it  through  June  30. 
2000. 

The  Exchange  generally  expects  a 
specialist  to  stabilize  stock  price 
movements  in  the  stocks  traded  by  the 
specialist  imit  by  buying  and  selling 
from  its  own  account  against  the 
prevailing  trend  of  the  market.  The  rate 
at  which  the  specialist  performs  such 
stabilizing  function  (i.e.,  stabilization 
rate)  is  the  percentage  of  shares 
purchased  by  specialists  on  minus  and 
zero-minus  ticks  and  the  percentage  of 
shares  sold  by  specialists  on  plus  and 
zero-plus  ticks.  This  measurement 
focuses  on  the  specialist's  obligation  as 
a  dealer,  which  holds  that  a  specialist 
must  buy  or  sell  securities  as  principal 
when  such  transactions  are  necessary  to 
minimize  an  actual  or  reasonably 
anticipated  short-term  imbalance 
between  supply  and  demand  in  the 
market.  5 

Under  the  proposal,  the  Exchange 
would  adopt  a  new  measure  of 
specialist  performance  which  it  refers  to 
as  "adjusted  stabilization."  Adjusted 
stabilization  would  measure  a 
specialist's  proprietary  purchases  on 


•0 17  CFR  200.3(>-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

'  17  CFR  240.19l>-4. 

'  See  Letter  from  Donald  Siemer,  Director,  Market 
Surveillance,  NYSE,  to  Richard  Strasser,  Assistant 
Director,  Division  uf  Market  Regulation 
("Division"),  Commission,  dated  March  25,  1999 
("Amendment  No.  1").  Amendment  No.  1  provides 
further  details  regarding  use  of  the  specialist 
performance  measure  under  the  Exchange's 
Allocation  Policy  and  provides  an  example  of  an 
adtQsted  stabilization  transaction. 


*  See  Securities  Exchange  Act  Release  No.  39344 
(November  21, 1997),  62  FR  63592  (December  1, 
1997). 

*  NYSE  Rule  ltM.10(3)  states,  in  pertinent  part, 
"(tlransactions  on  the  Exchange  for  his  own  account 
affected  by  a  member  acting  as  specialist  must 
constitute  a  course  of  dealings  reasonably 
calculated  to  contribute  to  the  maintenance  of  price 
continuity  with  reasonable  depth,  and  to  the 
minimizing  of  the  effects  of  temporary  disparity 
between  supply  and  demand,  immediate  or 
reasonably  to  be  anticipated." 


zero-plus  ticks  on  the  current  bid 
(provided  the  current  bid  is  below  the 
offer  at  the  time  of  the  immediately 
preceding  trade)  and  proprietary  sales 
on  zero-minus  tickets  on  the  current 
offer  (provided  the  ciurent  offer  is  above 
the  bid  at  the  time  of  the  immediately 
preceding  trade). ^  These  trades  would 
be  grouped  with  stabilizing  trades  to 
determine  the  adjusted  stabilization 
rate. 

The  Exchange  believes  that  "adjusted 
stabilization"  could  be  a  useful  measure 
of  specialist  performance  in  that  it 
might  reflect  depth  added  to  the  market 
by  specialists.  In  the  example  provided 
by  the  Exchange  in  Amendment  No.  IJ 
the  specialist's  sale  has  added  depth  to 
the  current  market  by  allowing  Broker  B 
to  complete  his  order  at  a  single  price, 
and  the  trade  was  executed  at  a  price  set 
by  the  market,  not  by  the  specialist. 

Programming  to  initiate  collection 
and  storage  of  the  data  necessary  to 
calculate  adjusted  stabilization 
percentages  was  completed  in  mid- 
1998.  The  Exchange  then  began  to 
accumulate  data  to  produce  percentages 
for  "rolling"  three-month  performance 
review  periods.  A  separate  programming 
effort  was  completed  in  November  1998 
to  revise:  (1)  the  monthly  report  to  the 
Allocation  Committee  (covering  the 
three  most  recent  months)  that  would 
provide  each  specialist  unit's  adjusted 
stabilization  percentage,  and  (2)  the 
monthly  report  to  each  specialist  unit 
(covering  the  most  recent  month)  that 
provides,  for  each  stock  and  the  unit 
overall,  its  dealer  participation 
percentage,  stabilization  percentage,  and 
the  new  adjusted  stabilization 
percentage.  To  date,  the  Exchange  has 
not  released  adjusted  stabilization 
information  collected  during  the  initial 
pilot  to  the  specialists  or  the  Allocation 
committee.  However,  the  Exchange  will 
begin  including  each  specialist  unit's 
adjusted  stabilization  percentage  in  the 
monthly  reports  as  soon  as  practicable 
after  approval  of  the  new  pilot.^ 


^h}  Amendment  No.  1,  the  Exchange  provided 
the  following  example  of  an  adjusted  stabilization 
transaction:  The  market  in  XYZ  is  25  4/16-25  8/16. 
The  last  sale  is  25  6/16  on  minus  tick.  Broker  A 
enters  the  crowd  and  offers  to  sell  1,000  shares  at 
25  6/16.  The  quotation  becomes  25  4/16-25  6/16. 
Broker  B  then  enters  the  crowd  with  an  order  to  buy 
2,500  shares  at  the  market.  Broker  A  sells  the  1 ,000 
shares  at  25  6/16  to  Broker  B.  The  speciaUst,  whose 
dealer  position  is  long,  then  fills  the  remainder  of 
Broker  B's  order  by  selling,  1,500  shares  at  25  6/ 
16.  Thus,  the  specialist's  transaction  would  quahfy 
as  an  adjusted  stabilization  transaction  because  the 
speciaUst  is  selling  on  a  zero-minus  tick  on  the 
current  offer  [i.e.  25  6/16)  and  that  offer  is  above 
the  bid  at  the  time  of  the  immediately  preceding 
trade  [i.e.,  25  4/16). 

'  See  note  6. 

■Telephone  conversation  iietween  Donald 
Siemer,  Director,  Market  Surveillance,  NYSE,  and 
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Under  the  new  pilot,  the  Allocation 
Committee  will  receive  information  on 
each  specialist's  stabilization  and 
adjusted  stabilization  percentages,  along 
with  other  objective  performance 
measures  under  the  Allocation  Policy, 
such  as  capital  utilization.  The 
Exchange  expects  that  this  data  will 
assist  the  Committee  in  assessing  the 
value  added  by  specialists  to  the  depth 
and  liquidity  of  stocks  that  they 
currently  trade.  The  Committee  will  use 
this  information  in  making  new  stock 
allocation  decisions.^ 

The  new  pilot  would  run  through 
June  30,  2000,  which  would  allow  the 
Exchange  to  gain  experience  with  this 
new  performance  measure.  The 
Exchange  will  submit  to  the 
Commission  a  proposed  rule  change,  no 
later  than  three  months  prior  to  the 
expiration  of  the  pilot,  either  to 
continue,  modify  or  terminate  the  pilot, 
or  request  permanent  approval  of  die 
proposal. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  ^°  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5),"  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in  securities 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  conmients  on  the 
proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argxunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-99-01  and  should  be 
submitted  by  April  29, 1999. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  finds,  for  the  reasons 
set  forth  below,  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  under  the  Act 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  Section  6(b) '^  of  the 
Act.  Specifically,  the  Commission 
believes  the  proposal  is  consistent  with 
the  Section  6(b)(5)"  requirement  that 
the  rules  of  an  exchange  be  designed  to 
facilitate  transaction  in  securities. ''» 
Further,  the  Conunission  believes  that 
the  proposal  is  consistent  with  Section 
11(b)"  of  the  Act  and  Rule  llb-l'^ 
imder  the  Act,  which  allows  securities 
exchanges  to  permit  exchange  members 
to  register  as  specialists,  provided  that 
the  exchange  requires  the  specialist  to 
assist  in  maintaining  a  fair  and  orderly 
market. 

The  Commission  believes  that,  under 
certain  circiunstances,  "adjusted 
stabilization"  transactions  could  reflect 
depth  and  liquidity  added  to  the  market 
by  specialists.  Thus,  the  Commission 
believes  that  "adjusted  stabilization" 
could  be  a  relevant  measure  of  specialist 
performance  because  it  might  help  the 
Exchange  determine  whether  a 


specialist  is  assisting  in  maintaining  a 
fair  and  orderly  market. '^ 

By  providing  for  the  performance 
measure  on  a  pilot  basis  through  June 
30,  2000,  the  Exchange  and  the 
Commission  will  have  the  opportunity 
to  study  the  effects  of  the  use  of  the 
measure  on  the  NYSE's  allocation 
process.  It  is  imclear  to  the  Commission, 
at  this  point,  whether  adjusted 
stabilization  transactions  will,  in 
practice,  promote  the  maintenance  of  a 
fair  and  orderly  market  (e.g.,  by  adding 
depth  or  liquidity)  in  the  stocks  the 
specialist's  unit  trades.  Accordingly,  the 
Conunission  has  requested  the  Exchange 
to  report  on  the  following  matters  when 
the  Exchange  proposes  to  renew  or 
modify  the  proposal  or  when  it  seeks 
permanent  approval  for  the  pilot:  (1)  the 
impact  "adjusted  stabilization" 
transactions  have  had  on  the  depth  and 
liquidity  of  the  stocks  at  issue;  (2)  the 
number  of  allocations  reviewed  by  the 
Committee  and  the  number  of 
applicants  for  each  allocation;  (3)  the 
monthly  adjusted  stabilization 
percentage  as  presented  to  the 
Allocation  Committee  for  each 
allocation  applicant;  and  (4)  the 
Committee's  allocation  decisions  and 
the  effect,  if  any,  an  applicant's 
"adjusted  stabilization"  rate  had  on  the 
allocation  decision. 

The  Commission  finds  good  cause  for 
approving  the  proposed  nde  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing  in 
the  Federal  Register.  The  Exchange  will 
be  able  to  continue  to  accumulate 
relevant  data  and  provide  such 
information  to  the  specialists  and  the 
Allocation  Committee  for  their  use 
without  further  delay.  The  Commission 
also  notes  that  the  previous  pilot  was 
noticed  for  the  full  statutory  period  and 
the  Commission  received  no  comments 
on  the  proposal.  Accordingly,  the 
Commission  does  not  believe  that  the 
current  filing  raises  any  regulatory 
issues  not  raised  by  the  previous  filing. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)'8  of  the  Act,  that  the 
proposed  rule  change  (SR-NYSE-99- 
01),  as  amended,  is  approved  as  a  pilot 
through  Jime  30,  2000.  on  an  accelerated 
basis. 


Anitra  Cassas,  Attorney,  Division,  Commission,  on 
)anuary  22. 1999. 

«  See  Amendment  No.  1. 

•015  U.S.C.  78fnj). 

"  15  U.S.C.  78f(b)(5). 


'2 15  U.S.C.  78f[b). 

"15  U.S.C  78f(b)(5). 

'<  In  approving  this  rule  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

'5 15  U.S.C.  78k(b). 

i617CFR240.11b-l. 


"The  Commission  notes  that  "adjusted 
stabilization"  transactions  would  not  constitute 
"stabilizing"  as  the  Commission  has  defined  that 
term  imder  the  Act.  In  particular,  Regulation  M 
under  the  Act  defines  "stabilizing"  as  "the  placing 
cf  any  bid.  or  the  effecting  of  any  purchase,  for  the 
purpose  of  pegging,  fixing,  or  maintaining  the  price 
of  a  security."  17  CFR  242.100(b). 

'•15U.S.C.  78s(b)(2). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursusmt  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-8683  Filed  4-7-99;  8:45  am] 
BILUNG  CODE  8010-01-M 


DEPARTMErfT  OF  STATE 

Office  of  the  Secretary 
[Public  Notice  3022] 

Delegation  of  Authority  229 

By  virtue  of  the  authority  vested  in 
me  by  the  laws  of  the  United  States, 
including  the  Foreign  Assistance  Act  of 
1961,  the  Arms  Export  Control  Act,  and 
the  State  Department  Basic  Authorities 
Act,  and  relevant  delegations  of 
authority,  including  the  memorandum 
delegation  signed  by  the  President  on 
November  4, 1997,  and  to  the  extent 
permitted  by  the  law,  I  hereby 
delegate — 

(a)  all  authorities  vested  in  the 
Secretary  of  State  (including  all 
authorities  delegated  by  the  President  to 
the  Secretary  of  State  by  an  act,  order, 
determination,  delegation  of  authority, 
regulation  or  executive  order  heretofore 
or  hereinafter  enacted  or  issued)  that 
have  been  or  may  be  delegated  or 
redelegated  to  the  Under  Secretary  of 
State  for  Arms  Control  and  International 
Security — 

(1)  to  John  Holum  for  such  period  as 
he  serves  in  the  Department  of  State, 
except  that,  to  the  extent  that  such  an 
authority  derives  from  a  delegation  of 
authority  from  the  President,  this 
paragraph  shall  apply  only  to  the  extent 
that  there  is  a  statutory  basis  for 
delegating  an  authority  to  an  individual 
with  respect  to  whom  the  Senate  has  not 
provided  advice  and  consent;  and 

(2)  to  the  Assistant  Secretary  of  State 
for  Political-Military  Affairs,  for  such 
functions  as  are  within  his  area  of 
responsibility,  to  the  extent  that  such  an 
authority  derives  from  a  delegation  of 
authority  from  the  President  and  the 
Office  of  the  Legal  Adviser  has  not 
identified  a  statutory  basis  for 
delegating  the  authority  to  an  individual 
with  respect  to  whom  the  Senate  has  not 
provided  advice  and  consent;  and 

(b)  to  the  Under  Secretary  of  State  for 
Arms  Control  and  International  Security 
all  authorities  that,  before  the  effective 
date  described  in  section  1201  of  the 
Foreign  Affairs  Agencies  consolidation 
Act  of  1998  (the  "Act")  were  vested  in 
the  Director  of  the  United  States  Arms 
Control  and  Disarmament  Agency  and 


>»  17  CFR  200.3O-3(a)(12). 


that,  piu'suant  to  amendments  made  by 
the  Act,  are  now  vested  in  the  Secretary 
of  State. 

References  in  any  previous 
delegations  of  authority  to  the  Under 
Secretary  for  Arms  Control  and 
International  Security  Affairs  shall 
hereinafter  be  deemed  to  be  references 
to  the  Under  Secretary  for  Arms  Control 
and  International  Security  except  as 
specifically  provided  to  the  contrary. 

This  delegation  of  authority  shall  be 
without  prejudice  to  the  authority  of 
any  person  to  exercise  any  authority 
pursuant  to  any  other  applicable 
delegation  of  authority.  Paragraph  (a)  of 
this  delegation  of  authority  shall  cease 
to  be  effective  upon  the  appointment  by 
the  President,  with  the  advice  and 
consent  of  the  Senate,  of  an  individual 
to  the  position  of  Under  Secretary  of 
State  for  Arms  Control  and  International 
Security.  The  Secretary  or  the  Deputy 
Secretary  may  at  any  time  exercise  any 
of  the  functions  described  above. 

This  delegation  shall  be  published  in 
the  Federal  Register. 

Dated:  March  30, 1999. 
Madeleine  Albright, 

Secretary  of  State. 

(FR  Doc.  99-8644  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  4710-10-M 


OFHCE  OF  THE  UNITED  STATES 
TRADE  REPRESEffTATIVE 

Status  of  Former  Yugoslav  Republic  of 
Macedonia  Under  Section  701(b)  of  the 
Tariff  Act  of  1930,  as  Amended 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice. 

summary:  Under  Section  1-1 03(b)  of 
Executive  Order  12188  of  January  2, 
1980,  the  functions  of  the  President 
tmder  section  2(b)  of  the  Trade 
Agreements  Act  of  1979  and  section 
701(b)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  delegated  to 
the  United  States  Trade  Representative 
("USTR")  who  shall  exercise  such 
authority  with  the  advice  of  the  Trade 
Policy  Committee.  In  accordance  with 
these  provisions,  the  USTR  has 
confirmed  that  the  former  Yugoslav 
Republic  of  Macedonia  ("Macedonia") 
is  a  "Subsidies  Agreement  country"  for 
piuposes  of  Title  VII  of  the  Act. 

Tne  text  of  the  USTR's  determination 
is  contained  in  annex  I  to  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Hunter,  (202)  395-3582, 
Office  of  the  General  Counsel,  Office  of 
the  United  States  Trade  Representative, 
600  17th  Street  NW,  Washington,  DC 
20506. 


Dated:  April  1, 1999. 
Susan  G.  Esserman, 

General  Counsel. 

Former  Yugoslav  Republic  of 
Macedonia  Confirmation  of  Status 
Under  Section  701(b)  of  the  Tari£F  Act 
of  1930,  as  Amended 

Under  Section  l-103(b)  of  Executive 
Order  12188  of  January  2, 1980,  the 
functions  of  the  President  imder  section 
2(b)  of  the  Trade  Agreements  Act  of 
1979  and  section  701(b)  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act"),  are 
delegate^  to  the  United  States  Trade 
Representative  who  shall  exercise  such 
authority  with  the  advice  of  the  Trade 
Policy  Committee. 

I,  Charlene  Barshefsky,  United  States 
Trade  Representative,  in  conformance 
with  the  provisions  of  section  2(b)  of  the 
Trade  Agreements  Act  of  1979,  section 
701(b)  of  the  Act,  and  section  l-103(b) 
of  Executive  Order  12188,  do  hereby 
determine  that: 

(1)  There  is  an  agreement  in  effect 
between  the  United  States  and  the 
Former  Yugoslav  Republic  of 
Macedonia  which:  (i)  was  in  force  on 
the  date  of  the  enactment  of  the 
Uruguay  Round  Agreements  Act,  and 
(ii)  requires  unconditional  most- 
favored-nation  treatment  with  respect  to 
articles  imported  into  the  United  States 
(Treaty  of  Commerce  Between  the 
United  States  of  America  and  Serbia, 
October  3, 1946,  61  Stat.  2451);  and 

(2)  The  agreement  does  not  expressly 
permit:  (i)  actions  required  or  permitted 
by  the  GATT  1947  or  GATT  1994,  as 
defined  in  section  2(1)  of  the  Uruguay 
Round  Agreements  Act,  or  requfred  by 
the  Congress,  or  (ii)  nondiscriminatory 
prohibitions  or  restrictions  on 
importation  which  are  designed  to 
prevent  deceptive  or  imfair  practices.  . 

Therefore,  in  accordance  with  section 
701(b)(3)  of  the  Act,  I  hereby  confirm 
that  the  Former  Yugoslav  Republic  of 
Macedonia  is  a  "Subsidies  Agreement 
country"  for  purposes  of  Titie  Vn  of  the 
Act. 

April  1, 1999. 
Charlene  Barshefsky, 
United  States  Trade  Representative. 
[FR  Doc.  99-8674  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Docket  No.  29088] 

Airport  Privatization  Pilot  Program 

AGENCY:  Federal  Aviation 
Administi^tion  (FAA),  DOT. 


Federal  Register / Vol.  64,  No.  67 / Thursday,  April  8,  1999 /Notices 


17209 


action:  Notice  of  Receipt  of  Final 
Application  of  Stewart  International 
Airport,  Newburgh,  New  York;  Request 
for  Ckimments. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  seeking 
information  and  conunents  from 
interested  parties  on  the  final 
application  by  the  State  of  New  York  for 
participation  of  Stewart  International 
Airport  (SWF)  in  the  airport 
privatization  pilot  program.  The  final 
appUcation  is  accepted  for  review. 

49  U.S.C.  Section  47134  estabUshes 
an  airport  privatization  pilot  program 
and  authorizes  the  Department  of 
Transportation  to  grant  exemptions  from 
certain  Federal  statutory  and  regulatory 
requirements  for  up  to  five  airport 
privatization  projects.  The  application 
procediuBS  require  the  FAA  to  publish 
a  notice  of  receipt  of  the  final 
application  in  the  Federal  Register  and 
accept  public  comment  on  the  final 
application  for  a  period  of  60  days. 
DATES:  Comments  must  be  received  by 
June  7, 1999.  Comments  that  are 
received  after  that  date  will  be 
considered  only  to  the  extent  possible. 
ADDRESSES:  The  SWF  final  application 
is  available  for  pubhc  review  in  the 
Federal  Aviation  Administration,  Office 
of  Chief  Coimsel,  Attention:  Rules 
Docket  {AGC-200),  Docket  No.  29088, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  The  New  York 
State  Department  of  Transportation 
(NYSDOT),  the  airport  sponsor,  has  also 
made  a  copy  of  the  application  available 
at  the  following  locations: 
Town  Clerk's  Office,  Town  of  New 

Windsor,  Town  Hall,  555  Union 

Avenue,  New  Windsor,  NY  12553. 
Town  Clerk's  Office,  Town  of 

Newburgh,  Town  Hall,  20-26  Union 

Avenue,  Newburgh,  NY  12550. 
Newburgh  Free  Library,  124  Grand 

Street,  City  of  Newburgh,  Newburgh, 

NY  12550. 
Orange  Coimty  Planning  Department, 

124  Main  Street,  Goshen.  NY  10924. 
Airport  Director's  Office,  Airport 

Administration  Building,  1035  First 

Street,  Stewart  International  Airport, 

New  Windsor,  NY  12553. 

Comments  on  the  SWF  final 
application  must  be  delivered  or  mailed, 
in  quadruplicate,  to:  the  Federal 
Aviation  Administration,  Office  of  Chief 
Coimsel,  Attention:  Rules  Docket  {AGC- 
200),  Docket  No.  29088,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  All  comments 
must  be  marked  "Docket  No.  29088". 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  include  a  preaddressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  29088."  The  postcard  will  be 
date  stamped  and  mailed  to  the 
commenter.  Comments  on  this  Notice 
may  be  delivered  or  examined  in  room 
91 5G  on  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  C.  Willis,  Compliance  Specisdist 
(AAS-400),  (202-267-8741)  Airport 
CompUance  Division,  Office  of  Airport 
Safety  and  Standards.  Federal  Aviation 
Administration,  800  Independence  Ave. 
SW.,  Washington,  DC  20591. 
SUPPLEMENTARY  INFORMATION:  Section 
149  of  the  Federal  Aviation 
Administration  Authorization  Act  of 
1996,  Pub.  L.  104-264  (October  9, 1996) 
(1996  Reauthorization  Act),  added  a 
new  §47134  to  Title  49  of  the  U.S. 
Code.  Section  47134  authorizes  the 
Secretary  of  Transportation,  and 
through  delegation,  the  FAA 
Administrator,  to  exempt  a  sponsor  of  a 
public  use  airport  that  has  received 
Federal  assistance  from  certain  Federal 
requirements  in  connection  with  the 
privatization  of  the  airport  by  sale  or 
lease  to  a  private  party.  Specifically,  the 
Administrator  may  exempt  the  sponsor 
from  all  or  part  of  the  requirements  to 
use  airport  revenues  for  airport-related 
purposes  (upon  approval  of  65  percent 
of  the  air  carriers  serving  the  airport  and 
having  65  percent  of  the  landed  weight), 
to  pay  back  a  portion  of  Federal  grants 
upon  the  sale  of  an  airport,  and  to  return 
airport  property  deeded  by  the  Federal 
Government  upon  transfer  of  the  airport. 
The  Administrator  is  also  authorized  to 
exempt  the  private  piut:haser  or  lessee 
from  the  requirement  to  use  all  airport 
revenues  for  airport-related  purposes,  to 
the  extent  necessary  to  permit  the 
purchaser  or  lessee  to  earn 
compensatiofi  frtam  the  operations  of  the 
airport  (No  air  carrier  approval  is 
necessary  for  the  latter  exemption.) 

On  September  16, 1997,  the  FAA 
issued  a  notice  of  procedures  to  be  used 
in  applications  for  exemption  imder 
Airport  Privatization  Pilot  Program  (62 
FR  48693).  The  notice  of  procedures  and 
its  public  comments  are  available  for 
review  in  FAA  Rules  Docket  No.  28895. 
A  request  for  participation  in  the  Pilot 
program  may  be  initiated  by  the  filing 
of  either  a  preliminary  or  final 
application  for  exemption  with  the 
FAA. 

On  December  16, 1997,  the  FAA 
issued  a  notice  accepting  for  review,  the 
Stewart  International  Airport 
preliminary  application  (62  FR  65845). 
This  action  permitted  NYSDOT  to  select 
a  private  operator,  negotiate  an 


agreement  and  submit  a  final 
application  to  the  FAA  for  exemption. 
The  filing  date  of  the  NYSDOT 
preliminary  application  is  October  23, 
1997,  the  date  the  FAA  received  the 
preliminary  application.  On  January  10, 
1999,  New  York  State  Department  of 
Transportation  filed  a  final  application. 

The  proceeds  from  the  sale  of  lease  of 
airport  property  are  considered  airport 
revenue  and  must  be  used  in  accordance 
with  the  requirements  of  49  U.S.C. 
47107(b)  and  47133.  In  its  final 
appUcation,  the  State  of  New  York  has 
elected  not  to  request  an  exemption 
under  49  U.S.C.  47134(b)(1)  from  49 
U.S.C.  47107(b)  and  47133,  on  the  basis 
that  the  State  will  use  the  proceeds  from 
the  lease  of  Stewart  International 
Airport  for  purposes  that  are  permitted 
under  47107(b)  and  47133.  hi  the 
application,  the  State  of  New  York 
indicates  that  the  initial  lease  payment 
will  total  $35  million.  The  State 
proposes  to  use  $24.4  million  of  that 
amoimt  to  repay  the  State  for  funds 
contributed  for  the  capital  and  operating 
costs  of  Stewart  International  Airport 
and  Republic  Airport  during  the  past  six 
years,  in  accordance  with  49  U.S.C. 
47107(I)(5).  With  regard  to  the  use  of  the 
$10.5  million  balance  of  the  initial 
payment,  the  State  of  New  York  has 
included  information  in  the  application 
describing  how  this  amoimt  will  be 
used  for  airport  purposes  in  accordance 
with  the  statutory  requirements  and 
grant  assurances  concerning  use  of 
airport  revenue.  The  FAA  will  conduct 
an  appropriate  review  of  the  proposed 
uses  of  airport  revenue  separate  and 
apart  from  its  review  of  the  State's 
application  under  the  pilot  program. 
The  approval  or  disapproval  of  the 
pending  §47134  application  is  not 
conditioned  upon  the  FAA's  approval  or 
disapproval  of  the  State's  request  for 
reimbursement  under  §  47107(I)(5), 
because  the  funds  must  be  used  for  a 
purpose  consistent  with  §  47107(b)  in 
any  event. 

On  February  16, 1999.  in  an  effort  to 
clarify  certain  parts  of  the  appUcation, 
FAA  staff  requested  responses  to  five 
questions  from  the  State  of  New  York 
and  12  questions  itom  the  private 
operator.  Ten  of  the  questions  posed  to 
the  private  operator  required  it  to  utilize 
confidential  business  or  financial 
information  in  order  to  respond.  In 
accordance  with  the  airport 
privatization  pilot  program  appUcation 
procedures,  62  FR  48693.  48706 
(September  16, 1997),  the  private 
operator  has  requested  confidential 
treatment  of  this  information.  As  a 
result,  the  responses  to  these  10 
questions  will  not  be  available  for 
pubUc  comment.  Copies  of  the  17 
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questions  and  the  seven  responses 
available  for  public  view  and  comment 
are  included  in  Attachment  15  of  the 
sponsor's  application  for  public  review. 

The  FAA  has  determined  that  the 
application  is  substantially  complete. 
As  part  of  its  review  of  the  SWF  final 
application,  the  FAA  will  consider  all 
comments  and  information  submitted 
by  interested  parties  during  the  60-day 
comment  period  for  this  notice. 

Issued  in  Washington,  DC,  on  April  2, 
1999. 

David  L.  Bennett, 

Director,  Airport  Safety  and  Standards. 
IFR  Doc.  99-8752  Filed  4-7-99;  8:45  am) 
BHimO  COOE  4910-13-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

The  Federal  Aviation  Administration 
(FAA)  Satellite  Operational 
Implementation  Team  (SOIT)  Hosted 
Forum  on  ttie  Capabilities  of  the  Glot>al 
Positioning  System  (GPSyWide  Area 
Augmentation  System  (WAAS)  and 
Local  Area  Augmentation  System 
(LAAS) 

agency:  Federal  Aviation 

Administration. 

ACTION:  Notice  of  meeting. 

NAME:  FAA  SOIT  Forum  on  GPS/ 

WAAS/LAAS  Capabilities. 

TME  AND  DATE:  9:00  a.m.-5:00  p.m..  May 

17-18, 1999. 

PLACE:  The  Holiday  Inn  Fair  Oaks  Hotel, 

11787  Lee  Jackson  Memorial  Highway, 

Fairfax,  Virginia  22033. 

STATUS:  Open  to  the  aviation  industry 

with  attendance  limited  to  space 

available. 

PURPOSE:  The  FAA  SOIT  will  be  hosting 

a  public  fonun  to  discuss  the  FAA's 

GPS  approvals  and  WAAS/LAAS 

operational  implementation  plans.  This 

meeting  will  be  held  in  conjunction 

with  a  regularly  scheduled  meeting  of 

the  FAA  SOIT  and  in  response  to 

aviation  industry  requests  to  the  FAA 

Administrator.  Formal  presentations  by 

the  FAA  will  be  followed  by  a  question 

and  answer  session.  Those  planning  to 

attend  are  invited  to  submit  proposed 

discussion  topics. 

REGISTRATION:  Participants  are  requested 

to  register  their  intent  to  attend  this 

meeting  by  May  3, 1999.  Names, 

affiliations,  telephone  and  facsimile 

nimibers  should  be  sent  to  the  point  of 

contact  listed  below. 

POINT  OF  CONTACT:  Registration  and 

submission  of  suggested  discussion 

topics  may  be  made  to  Mr.  Steven 


Albers,  phone  (2Q2)  267-7301,  fax  (202) 
267-5086,  or  email  at 
steven.CTR.albers@faa.gov. 

Issued  in  Washington,  D.C.  on  March  22, 
1999. 

HankCabler, 
SOIT  Co-Cliairman. 
[PR  Doc.  99-8751  Filed  4-7-99:  8:45  am] 

BiLUNG  CODE  4910-13-M 

DEPARTIMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
99-03-C-OO-ALO  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Waterloo  Municipal 
Airport,  Waterloo,  lA 

AGENCY:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Waterloo 
Municipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFRPart  158). 

DATES:  Comments  must  be  received  on 
or  before  May  10, 1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  foUowing 
address:  Federal  Aviation 
Administration,  Central  Region, 
Airports  Division,  601  E.  12th  Street, 
Kansas  City,  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Kim 
Bakker,  Assistant  Director  of  Aviation, 
Waterloo  Mimicipal  Airport,  at  the 
following  address:  Waterloo  Municipal 
Airport,  2790  Airport  Boulevard, 
Waterloo,  Iowa  50703. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Waterloo,  Waterloo  Municipal  Airport, 
under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loma  Sandridge,  PFC  Program  Manager, 
FAA,  Central  Region,  601  E.  12th  Street, 
Kansas  City,  MO  64106,  (816)  426-4730. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 


and  use  the  revenue  from  a  PFC  at  the 
Waterloo  Municipal  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  March  24, 1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Waterloo,  Iowa, 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  23, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
September,  1999. 

Proposed  charge  expiration  date: 
February,  2004. 

Total  estimated  PFC  revenue: 
$763,830. 

Brief  description  of  proposed 
project(s):  Rehabilitate  East  General 
Aviation  Apron;  Terminal  Building 
Modernization — Conceptual  Plan; 
Terminal  Building  Modernization — 
Architectural  Design;  Taxiway  'D' 
Reconstruction;  Terminal  Building 
Modernization — Construction. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  rday,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Waterloo 
Miuiicipal  Airport. 

Issued  in  Kansas  City,  Missouri  on  March 
24, 1999. 

George  A.  Hendon, 

Manager,  Airports  Division.  Central  Region. 
[PR  Doc.  99-8750  Filed  4-7-99;  8:45  ami 
nUINQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Federal  Transit  Administration 

Transportation  Equity  Act  for  the  21st 
Century;  Implementation  Information 
for  the  Intelligent  Transportation 
Systems  (ITS)  Deployment  Program 

AGENCIES:  Federal  Highway 
Administration  (FHWA),  Federal 
Transit  Administration  (FTA),  DOT. 
action:  Notice. 

summary:  This  dociunent  publishes 
implementation  information  on  the 
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Intelligent  Transportation  Systems  (ITS) 
Deployment  Program  described  in 
sections  5208  and  5209  of  the 
Transportation  Equity  Act  for  the  21st 
Centujy  (TEA-21),  enacted  on  Jime  9, 
1998.  The  notice  identifies  the  criteria 
for  the  two  components  of  the  ITS 
Deployment  Program,  namely  the  ITS 
Integration  Program  and  the  Commercial 
Vehicle  Intelligent  Transportation 
Infrastructure  Deployment  Program. 
Implementation  information  on  this 
program  was  issued  to  the  FHWA 
Division  and  the  FTA  Regional  Offices 
on  January  4, 1999,  and  is  contained  in 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
the  ITS  Integration  component  of  the 
ITS  Deplojmient  Program:  Ms.  Toni 
Wilbur,  FHWA  Office  of  Travel 
Management,  HOTM,  (202)  366-2199; 
or  Mr.  Ron  Boenau,  FTA  Office  of 
Mobility  Innovation,  TRI-11,  (202)  366- 
0195;  for  the  Commercial  Vehicle  ITS 
Infrastruct\ire  Deployment  component 
of  the  ITS  Deployment  Program:  Mr. 
Steve  Crane,  FHWA  Office  of  Motor 
Carrier  and  Highway  Safety,  HMTE, 
(202)  366-0950;  for  legal  issues:  Mr. 
Wilbert  Baccus,  HCC-32,  FHWA  Office 
of  the  Chief  Coimsel  (202)  366-0780;  or 
Linda  Sorkin,  TCC-24,  FTA  Office  of 
the  Chief  Counsel,  (202)  366-1936,  400 
Seventh  Street  SW.,  Washington,  DC. 
20590.  FHWA  office  hours  are  firam  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays.  FTA 
office  hours  are  from  8:30  a.m.  to  5  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

Background 

The  TEA-21  (Pub.  L.  105-178, 112 
Stat.  107)  implementation  material 
published  in  this  notice  is  provided  for 
informational  purposes  only.  Specific 
questions  on  any  of  the  material 
published  in  this  notice  should  be 
directed  to  the  contact  persons  named 
in  the  caption  FOR  FURTHER  INFORMATION 
CONTACT  for  this  program. 

This  implementation  information 
applies  to  ITS  projects  in  areas 
designated  in  either  the  Omnibus 
Consolidated  and  Emergency 


Supplemental  Appropriations  Act,  1999 
(Pub.  L.  105-277,  112  Stat.  2681)  or  in 
section  5208(g)  of  TEA-21.  Although 
the  locations  and  funding  amounts  for 
the  ITS  Deployment  Program  have  been 
designated  by  Congress,  specific 
projects  must  contribute  to  the 
integration  and  interoperabiUty  of 
intelligent  transportation  systems, 
consistent  with  the  criteria  set  forth  in 
TEA-21. 

Section  5208  of  TEA-21  estabUshes 
the  ITS  Integration  Program  to 
accelerate  the  integration  and 
interoperability  of  ITS  systems  in  both 
metropolitan  and  rural  areas,  and 
provides  criteria  for  the  selection  of 
projects  that  will  support  this  goal. 
These  criteria  include  the  ^ 
demonstration  of  a  strong  commitment 
to  cooperation  among  agencies, 
jurisdictions,  and  the  private  sector,  and 
a  commitment  to  a  comprehensive  plan 
of  ftdly  integrated  intelligent 
transportation  system  deployment  in 
accordance  with  the  national  ITS 
architecture  and  standards.  Public- 
private  partnerships  are  encouraged, 
including  arrangements  that  generate 
revenue  to  oSsei  pubUc  investment 
costs  and  minimize  the  relative 
percentage  and  amoimt  of  Federal  ITS 
funding.  All  ITS  Integration  Program 
projects  must  be  part  of  approved  plans 
and  programs  developed  under 
applicable  statewide  and  metropolitan 
transportation  planning  processes  and 
applicable  State  air  quadity 
implementation  plans,  as  appropriate,  at 
the  time  at  which  Federal  funds  are 
sought.  In  addition,  funding  recipients 
must  demonstrate  a  commitment  to  the 
long-term  operations,  management  and 
maintenance  of  the  system  without 
continued  reliance  on  Federal  ITS 
funding. 

The  purpose  of  the  Commercial 
Vehicle  Intelligent  Transportation 
Infrastructiire  Deployment  Program,  as 
described  in  section  5209  of  TEA-21,  is 
to  improve  the  safety  and  productivity 
of  commercial  vehicles  and  drivers,  and 
to  reduce  the  costs  associated  with 
commercial  vehicle  operations  and 
Federal  and  State  commercial  vehicle 
regulatory  requirements.  TEA-21 
establishes  criteria  for  identifying 
priority  areas  and  encoiu^ges  multistate 
cooperation  and  corridor  development 
to  improve  the  safety  of  commercial 
vehicle  operations.  Activities  funded 
under  the  Commercial  Vehicle 
IntelUgent  Transportation  Infrastructiue 
Deplojrment  Program  should  advance 
the  use  of  technology  to  increase  the 
efficiency  of  the  regulatory  inspection 
processes,  reduce  administrative 
burdens,  facilitate  commercial  vehicle 
inspections,  and  generally  increase  the 


effectiveness  of  enforcement  efforts. 
Fimds  can  also  be  us^  to  enhance  the 
safe  passage  of  commercial  vehicles 
across  the  United  States  and  across 
international  borders. 

The  FHWA  and  the  FTA  are 
publishing  this  notice  to  provide 
information  to  the  public  on  the 
activities  and/or  projects  that  are 
eligible  for  funding  under  the  ITS 
Deployment  Program,  the  locations  and 
amounts  of  funding,  and  how  the  TEA- 
21  criteria  will  be  met  for  the  candidate 
projects  to  be  funded. 

(Authority:  23  U.S.C.  315;  sec.  5208.  Pub.  L. 
105-178, 112  Stat.  458.  (23  U.S.C.  502  nt.); 
sec.  5209,  Pub.  L.  105-178.  112  SUt.  460,  (23 
U.S.C.  502  nt.);  49  CFR  1.48). 
Issued  on:  March  31. 1999. 
Kenneth  R.  Wykle, 
Federal  High  way  Administrator. 

Gordon  J.  Linton, 
Federal  Transit  Administrator. 
The  text  of  the  FHWA  and  the  FTA 

implementation  guidelines 
memorandum  follows:  January  4,  1999 
(HTV-3,  TOA-2) 

ACTION:  Notification  of  Participation 
in  the  TEA-21  ITS  Deployment 
Program,  FHWA  Deputy  Administrator, 
FTA  Deputy  Administrator.  FHWA 
Division  Administrators,  FTA  Regional 
Administrators,  Motor  Carrier  State 
Directors. 

This  is  to  notify  you  that  areas  within 
your  State  or  region  have  been 
identified  to  participate  in  the 
Intelligent  Transportation  Systems  (ITS) 
Deployment  Program  based  on 
designations  contained  in  either  the 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act, 
1999,  or  in  Section  5208(g)(2)  of  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21). 

While  the  FY  1999  Appropriations 
Act  specifies  the  locations  and  amounts 
of  funding,  it  does  not  designate  specific 
projects  to  be  funded.  Rather,  the 
Conference  Report  accompanying  the 
FY  1999  Appropriations  Act  specifies 
that  projects  selected  for  funding 
"contribute  to  the  integration  and 
interoperability  of  intelligent 
transportation  systems  consistent  with 
the  criteria  set  forth  in  TEA-21." 

The  ITS  Deployment  Program 
authorized  in  TEA-21  includes  two 
components.  The  ITS  Integration 
component  of  the  ITS  Deployment 
Program  is  described  in  section  5208  of 
TEA-21.  This  program  provides  Federal 
ITS  funding  for  the  integration  of 
multimodal  ITS  components  in  a  variety 
of  settings,  including  large  regional  or 
multi-State  areas,  metropolitan  areas, 
and  rural  areas.  Specific  project 
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selection  criteria  are  included  in  TEA- 
21. 

« 

The  Conunercial  Vehicle  Intelligent 
Transportation  Infirastructure 
Deployment  component  of  the  ITS 
Deployment  Program  is  described  in 
section  5209  of  TEA-21.  This  program 
provides  Federal  ITS  funding  to  support 
the  goal  Congress  established  in  TEA-21 
to  complete  deployment  of  Commercial 
Vehicle  Information  Systems  and 
Networks  (CVISN)  in  a  majority  of 
States  by  September  30,  2003. 

Progress  towards  this  goal  can  only  be 
achieved  if  those  States  designated  in 
the  FY  99  Appropriations  Act  use  all  or 
some  of  their  funding  to  advance 
towards  CVISN  Level  1  Capabilities  in 
their  State. 

Because  this  is  a  multimodal  program, 
it  wiU  require  close  cooperation  among 
FHWA  Federal-aid  and  Motor  Carrier 
staff,  FHWA  division  offices  and 
resoiuce  centers,  FTA  regional  office 
staff  and  the  appropriate  headquarters 
offices.  Areas  designated  for  ITS 
Deployment  Program  funding  will  be 
required  to  submit  project  descriptions 
specifying  the  proposed  use  of  these 
funds  and  indicating  how  the  TEA-21 
criteria  will  be  met.  We  are  finalizing 
guidance  materials  to  assist  you  in 
working  with  the  State  and  local 
agencies  to  implement  the  ITS 
Deployment  Program.  This  material  will 
be  provided  to  you  in  the  near  future. 
It  should  be  shared  and  discussed  with 
the  highway  and  transit  officials  in  the 
State  departments  of  transportation,  and 
the  appropriate  local  highway,  transit, 
and  metropolitan  planning 
organizations  as  soon  as  possible  after 
you  receive  it. 

Attached  is  a  list  of  the  areas  and  the 
congressionally  designated  amoimts 
contained  in  the  FY  1999 
Appropriations  Act.  As  explained  in  the 
attachment,  the  actual  amounts  of 
funding  available  are  less  than  the 
amount  designated.  This  is  due  to  the 
obligation  limitation,  the  fact  that  the 
total  amount  of  appropriation  and 
authorization  earmarks  exceeds  the 
TEA-21  program  authorization,  and  the 
need  to  provide  funding  for  national 
evaluations  as  specified  in  TEA-21. 

Thank  you  in  advance  for  your 
assistance  in  this  important 
departmental  initiative.  If  you  have  any 
questions  about  the  ITS  Deployment 
Program,  please  call  Ms.  Toni  Wilbur, 
Federal  Highway  Administration 
(FHWA).  (202)  366-2199;  Mr.  Ron 
Boenau,  Federal  Transit  Administration 
(FTA),  (202)  366-0195;  or  Mr.  Steve 
Crane,  FHWA  Office  of  Motor  Carrier 
and  Highway  Safety,  (202)  366-0950. 


/$/  signed  by: 
Nuria  I.  Fernandez. 

/s/  signed  by: 
Gloria  J.  Jeff. 

Attachment  1 

December  23.  1998 

FEDERAL  HIGHWAY 
ADMINISTRATION 

FEDERAL  TRANSIT 
ADMINISTRATION 

INTELUGENT  TRANSPORTATION 
SYSTEMS 

FY  1999  FUNDING  FOR 
CONGRESSIONALLY  DESIGNATED 
PROJECTS 

Congressionally  Designated  Amounts 
Versus  Amounts  Authorized 

FY  1999  Congressional  designations 
against  the  ITS  Deployment  Program 
total  $114.8  million;  $9.8  million  in 
TEA-21,  and  $105  million  in  the  FY 
1999  DOT  Appropriation  Act  (see 
column  2  of  the  attached  worksheet). 
However,  TEA-21  only  authorizes  $105 
million  for  the  ITS  Deployment  Program 
in  FY  1999.  Thus,  the  $114.8  million  in 
Congressionally  designated  projects 
exceeds  the  FY  1999  available  amoimt 
of  $105.0  billion  by  $9.8  million.  To 
adjust  the  Congressionally  designated 
amounts  downward  to  the  authorized 
level,  each  Congressionally  designated 
project  was  necessarily  reduced  by 
approximately  8.5%  (see  column  3  of 
the  attached  worksheet). 

Reductions  Required  by  Section  1102(f) 
of  TEA-21 

The  ITS  Program  is  not  only  subject 
to  the  overall  obligation  limitation  on 
Federal-aid  Highways  but  is  also  subject 
to  proportional  distribution  of  that 
limitation.  In  FY  1999,  each  State  and/ 
or  program  subject  to  the  distribution  of 
the  FY  1999  Obligation  Limitation 
receives  an  obligation  limitation  equal 
to  88.3%  of  the  amoimts  "authorized" 
for  FY  1999. 

Basically,  section  1102(f)  states  that 
any  amoimts  for  "allocated"  programs 
which  cannot  be  obligated  within  the 
distributed  obligation  limitation  will  be 
taken  away  from  these  programs  and 
redistributed  to  the  States. 
Implementation  of  this  section  will 
reduce  the  ITS  Deployment  Program 
from  $105  miUion  to  $92,715  million,  a 
reduction  of  11.7%.  This  mandated 
11.7%  reduction  ($12,285  million)  has 
been  applied  proportionately  to  each 
Congressionally  designated  project  as 
reflected  in  Column  5  of  the  attached 
worksheet. 


Reductions  for  Project  Evaluations 

Section  5204(j)  requires  the  Secretary 
to  issue  guidelines  and  requirements  to 
ensure  that  independent  evaluations 
will  be  made  on  ITS  operational  tests 
and  deployment  projects.  This  section 
also  directs  the  establishment  of 
evaluation  funding  to  ensure  adequate 
evaluations  are  carried  out. 

For  fiscal  year  1999,  all  ITS 
Deployment  Program  funding  recipients 
will  be  reqiiired  to  conduct  an 
evaluation  that  is  locally  funded  and 
executed.  Cross-cutting  assessments  of 
these  local  evaluations  will  be 
conducted  by  the  ITS  Joint  Program 
Office  and  will  include  gathering  data 
and  disseminating  results.  More  details 
on  the  scope  of  local  evaluations  will  be 
included  in  the  forthcoming  ITS 
Deployment  Program  guidance 
materials. 

In-depth,  independent  evaluations  of 
selected  projects  of  national  significance 
(as  determined  by  the  ITS  Joint  Program 
Office),  will  also  be  required.  Funding 
for  the  evaluations  of  significant 
projects  will  be  derived  by  pooling  2% 
of  each  project  amount  (see  Column  7  of 
the  attached  worksheet).  Please  note  ' 
that  projects  III  and  IV  on  the  attached 
worksheet  were  funded  from  the  ITS 
Deployment  Program  in  TEA-21,  but  are 
exempt  &t}m  the  evaluation  requirement 
since  they  are  research  projects,  not  ITS 
operational  tests  or  deployments. 

Conunercial  Vehicle  Information 
Systems  and  Networks  (CVISN)  (See 
Column  9) 

In  TEA-21  Congress  established  a 
goal  to  complete  deployment  of  CVISN 
in  a  majority  of  States  by  September  30, 
2003.  The  FHWA's  State  CVISN  Level  1 
deployment  strategy  consists  of  three 
key  steps:  Planning,  Design,  and 
Implementation  and  Deployment.  Our 
strategy  for  States  to  achieve  this  goal 
will  reqiiire  the  use  of  all  or  a  portion 
of  1999  funds  to  complete  at  a  minimum 
the  next  step.  The  first  step,  Planning, 
includes  participation  in  two  ITS/CVO 
training  courses  and  the  development  of 
an  ITS/CVO  State  business  plan.  This 
step  is  essential  to  promote  ITS/CVO 
awareness  and  coalition  building  among 
the  State  agencies  involved  in  CVO  and 
with  industry.  This  step  is  estimated  to 
require  a  minimum  of  $50  thousand  of 
Federal  ITS  Funds.  The  focus  of  the 
second  step,  Design,  is  for  the  State  to 
establish  its  CVISN  project  team, 
including  at  a  minimum  a  CVISN 
project  manager  and  a  system  architect. 
Once  these  individuals  have  been 
selected,  a  State  can  participate  in  the 
Understanding  ITS/CVO  Technology 
training  course  and  in  three  CVISN 
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workshops.  These  activities  will  assist 
the  State  in  developing  its  CVISN 
Project  Plan  and  Top-Level  Design.  This 
step  is  estimated  to  require  at  least  $350 
thousand  of  Federal  ITS  Funds.  The 
final  step  is  the  Implementation  and 
Deployment  of  CVISN  Levell 
Capabilities.  The  total  amoimt  of 
Federal  ITS  Funds  for  the  three  steps  is 
$3  million.  This  represents  the  50%  ITS 

Federal  Highway  Administration 


Federal  share  of  the  estimated  $6  to  $10 
million  total  cost,  based  on  CVISN 
project  plans  submitted  by  the 
participating  Pilot  States.  Coliunn  9  lists 
the  minimimi  amoimt  of  FY  99  funds 
that  are  needed  to  support  the 
completion  of  the  next  step  for  States 
identified  in  the  Congressional 
designations.  Note,  the  States  of 


(in  partnership  with  Oregon)  have 
already  received  Federal  ITS 
deployment  funding  prior  to  FY  99.  The 
Tnininnim  amoimt  available  for  the  State 
of  Minnesota  is  $2,000,000,  for  the  State 
of  Maryland  is  $1,976,673.76,  and  for 
the  State  of  Washington  is  $1,582,939.02 
to  complete  the  third  step. 


Minnesota,  Maryland,  and  Washington 
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TEA — 21  Earmartcs: 

1  Great  Ukes  ITS  li 

2  Nonheast  ITS  liiitiWiiwnuiion  .. 

3  Haz  Mat  M<xilK>?it<g  Systaira  . 
4-  Tramimk— Texas  Transp.  Insl  . 

FV  1999  AppropnatTOn  Act 

1.  Amherst.  MassacnusM*  

Z.  Adingnn  County.  VlrghM 

3.  Adanla.  Georgia 

4.  Brandon  Vermont  

5  Buflalo.  New  Yortt  ...... 

6  Cenhe  Valley.  Pennsylvania  ... 

7  Cleveland.  Ohio - 

8.  Cdumtjus.  Ohio 

9  Corpus  Chhsn.  Tens  .-. ... 


10.  Date  County.  Florida  . 

11.  Del  Rio,  Texas 


12  Delaware  Rivet.  Penneylvartt  

13.  Farrfield.  California _. 

14.  Fitchbiifg,  Massachusetts -. 

15.  Greater  Metro  Regior)— OC 

16.  HanwTwnd.  Louisiana 

17.  Houston.  Texas  ...._..- 

18.  Huntington  Beach.  CaWocnia 

19  HuntsvUle.  Alabama -... 

20  Inglawaod,  CaMomia -.... — ,. 

21  Jadoon.  Mississippi - — » 

22.  Kansas  Cny.  Miaaouri  _ ....._. 

23.  Laredo.  Texas -.^ — 

24  MiOdlestxiro.  Kentucky ...... 

25  Mission  Vieio.  Califoniia  -.. 

26  Mobile.  Alabama _.- 

27  Monroe  County.  New  Yorli  ........... 

28  Montgomery.  Alabama  

29  Nashville.  Tennessee  .— 

X.  New  Orleans.  Louisiana _..- 

31.  New  York  City.  New  Yorti 

32  Now  YoiWLong  Island.  NY 

33  Oakland  County.  MKSiigan  

34  Onandaga  County.  New  Yoik  „.. 

35  Port  Angeles.  Washinglcn _ 

36  Raleigh-Wake  County.  NC  ......... 

37  Riverside,  CaMomia  ™ 

38  Sao  Francisco.  CaMomia  — 

39.  Scranton,  Pennsylvania    

40  Silicon  Valley.  CaWoinia -. 

41.  Spokane  Washington  

42.  Springfield  Virginia .^..-;..,. 

43  St.  Louis.  Missoun _ ._.. 

44  State  of  Alaska 

46  Stale  of  Idaho  .^ 

46  Slate  of  i^aryland   .... 

47  State  of  Minnesota    ._ 

48  Slate  of  Mississvpl 

49  Stale  ol  Missouri „ 

X  Slate  of  Montana 

51.  Stale  of  Nevada -..v 

52  State  of  New  Jereey  .... ,...-.... 

53  State  nf  New  Mexico  .........L...—.. 

54.  state  of  New  Yorti  

55  State  ol  North  Dakota        - 

56.  (Commonwealth  of  Pennsylvania  . 

57.  State  of  Texas  

58.  Stale  of  Utah  ~_.... 

59.  Stale  of  Washington ............ 

60  State  of  Wisconsin  . — ...... — _ 

61  Temucula  California .._. 

62  Tucson.  Aruona  : _.. 
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63  Volusia  County.  FkxidB  

64  Warren  County.  Virginia  

65  Wausau-Stevens  Point.  Wl  

68  Westchester/Putnam  Co .  NY  . 
67  White  Plains.  New  Yortc 
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1.18720427 

1 .978.873  78 

1 .820.37938 

791.4X51 

316.X7W 

385734  78 

1. 582.839  X 

791.4X31 

1.18720427 

7914X31 

1.18720427 

356.18128 

385.734.78 

593.802.13 

83720427 

441.4W.S1 

OX 

361943354 

441  4X31 

45  734.76 

204.028,M 

105.09497 

2024.4X54 

4414X51 

1 .628.673.78 

1.X7.eW.7B 

10  730.573.17 

741.4X31 

2  4X2X24 

OX 

X720427 

197.8e7.X 

791.4X51 

791.4X.S1 

197  867X 

791.4X.S1 

395.734  76 

7914X.S2 

1,8X.07317 


S8.X13t2W     S82.863.38720 
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[FR  Doc.  99-8569  Filed  4-7-99;  8:45  am) 
BtLUNG  CODE  4910-22-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33730] 

IMC  Global  Inc.— Intracorporate  Family 
Transaction  Exemption — Trona 
Railway  Company,  LLC 

IMC  Global  Inc.  (IMC),  a  noncarrier, 
has  filed  a  verified  notice  of  exemption. 
The  exempt  transaction  involves  the 
merger  of  two  IMC  subsidiaries:  Trona 
Railway  Company,  LLC  (TR-LLC), 
currently  a  noncarrier,'  and  Trona 
Railway  Company  (Trona),  a  Class  III 
railroad.2  Trona  will  be  merged  into 
TR-LLC,  with  TR-LLC  being  the 
surviving  entity  following  the  merger. 

The  earliest  the  transaction  coidd  be 
consummated  was  March  25, 1999,  the 
effective  date  of  the  exemption  (7  days 
after  the  notice  of  exemption  was  filed). 

The  proposed  merger  is  intended  to 
modify  IMC's  corporate  structure 
through  the  merger  of  Trona  and  TR- 
LLC  in  order  to  improve  the  financial 
viability  of  the  applicants,  to  permit  the 
merged  company  to  enjoy  the  benefits 
afforded  to  limited  liability  companies 
under  Delaware  law,  and  to  facilitate  the 
recapitalization  of  certain  noncarrier 
subsidiaries  of  IMC,  including  TR-LLC's 
direct  corporate  parent,  IMC  Chemicals 
Inc. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
The  parties  state  that  the  transaction 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family. 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  imder  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  HI  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 


impose  labor  protective  conditions  for 
this  transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33730,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Donald  H. 
Smith,  Esq.,  Sidley  &  Austin,  1722  I 
Street,  NW.,  Washington,  DC  20006. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  March  31, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
SecKtary. 
[FR  Doc.  99-8472  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  491 5-0IM> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Hnance  Docket  No.  33729] 

Union  Pacific  Railroad  Company- 
Trackage  Rights  Exemption— The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  agreed  to 
grant  overhead  trackage  rights  to  Union 
Pacific  Railroad  Company  (UP)  over 
BNSF's  rail  line  between  (1)  Rockview 
Junction,  MO,  BNSF  milepost  141.7  * 
(River  Subdivision),  and  Jonesboro,  AR, 
BNSF  milepost  420.0  (Thayer  South 
Subdivision),  via  Turrell,  AR,  BNSF 
milepost  282.3  (River  Subdivision)  and 
(2)  Rockview  Junction,  MO,  BNSF 
milepost  141.7  (River  Subdivision),  and 
KG  Jxmction,  TN,  BNSF  milepost  486.0 
(Thayer  South  Subdivision),  a  total 
distance  of  approximately  350.4  miles.' 

The  transaction  is  scheduled  to  be 
consummated  on  or  shortly  after  April 
1, 1999. 


'  TR-LLC  is  a  newly-formed  limited  liability 
company  chartered  in  the  State  of  Delaware. 

'  TR-LLC  and  Trona  are  both  indirectly  owned 
and  controlled  by  IMC.  Trona  operates 
approximately  30  miles  of  rail  line  between  Trona, 
CA,  and  a  connection  with  the  Union  Pacific 
Railroad  near  Searles.  CA.  IMC  also  indirectly  owns 
and  controls  The  Hutchinson  ft  Northern  Railway 
Company,  a  Class  111  railroad,  which  operates  3 
miles  of  rail  line  in  the  State  of  Kansas. 


I  On  March  19,  1999.  UP  filed  a  petition  for 
exemption  in  STB  Finance  Docket  No.  33729  (Sub- 
No.  1),  Union  Pacific  Railroad  Company — Trackage 
Rights  Exemption — The  Burlington  Northern  and 
Santa  Fe  Railway  Company,  wherein  UP  requests 
that  the  Board  permit  the  proposed  overhead 
trackage  rights  arrangement  described  in  the  present 
proceeding  to  expire  on  July  31, 1999.  That  petition 
will  be  addressed  by  the  Board  in  a  separate 
decision. 


The  purpose  of  the  trackage  rights  is 
permit  UP  to  use  BNSF  trackage  when 
UP's  trackage  is  out  of  service  for 
maintenance. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  vtrill  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. -Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  vtrill  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33729,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Joseph  D. 
Anthofer,  Esq.,  1416  Dodge  Street,  #830, 
Omaha,  NE  68179. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  March  30, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  99-8327  Filed  4-7-99;  8:45  am] 
BILLINQ  COOE  4»1S-00-^ 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

March  29, 1999. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
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DATES:  Written  comments  should  be 
received  on  or  before  May  10, 1999,  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0731. 

Regulation  Project  Number:  PS-262- 
82  Final. 

Type  of  Review:  Extension. 

Title:  Definition  of  an  S  Corporation. 

Description:  The  regulations  provide 
the  procedures  and  the  statements  to  be 
filed  by  certain  individuals  for  making 
the  election  under  section  1361(d)(2), 
the  refusal  to  consent  to  that  election,  or 
the  revocation  of  that  election.  The 
statements  required  to  be  filed  would  be 
to  verify  that  taxpayers  are  complying 
with  requirements  imposed  by  Congress 
under  Subchapter  S. 

Estimated  Number  of  Respondents: 
1,005. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other  (Non- 
recurring). 

Estimated  Total  Reporting  Burden: 
1,005  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5571, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  99-8755  Filed  4-7-99;  8:45  am] 
eaUNG  CODE  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Sulmiission  for  OMB  Review; 
Comment  Request 

April  2, 1999. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Tieasiiry  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Ofiicer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  conmients  should  be 
received  on  or  before  May  10, 1999  to 
be  assiu^d  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1643. 


Regulation  Project  Number:  REG- 
209484-87  Final. 

Type  of  Review:  Extension. 

Tide:  Federal  Insurance  Contributions 
Act  (FICA)  Taxation  of  Amoimts  Under 
Employee  Benefit  Plans. 

Description:  This  regulation  provides 
guidance  as  to  when  amounts  deferred 
under  or  paid  from  a  nonqualified 
deferred  compensation  plan  are  taken 
into  account  as  wages  for  purposes  of 
the  emplojrment  taxes  imposed  by  the 
Federal  Insurance  Contributions  Act 
(FICA).  Section  31.312l(v){2)-l(a){2) 
requires  that  the  material  terms  of  a  plan 
be  set  forth  in  writing. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  5  hours. 

Frequency  of  Response:  On  occasion. 
Other  (once). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  12,500  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5571, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Bmlding,  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  99-8756  Filed  4-7-99;  8:45  am] 

BIUJNGCOOE  4S30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Office  of  tlw  Comptroller  of  ttte 
Currency 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Office  of  the  Comptroller  of  the 
Ciurency  (OCC),  Treasiuy. 
ACTION:  Submission  for  OMB  review; 
comment  request 

summary:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  biu-den,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
conunent  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  The  OCC  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
luiless  it  displays  a  ourently  valid 
Office  of  Management  and  Budget 


(OMB)  control  number.  Currently,  the 
OCC  is  soliciting  comments  concerning 
extension,  without  change,  of  an 
information  collection  titled  (MA) — 
Securities  Offering  Disclosure  Rules  (12 
CFR  16).  The  OCC  also  gives  notice  that 
it  has  sent  the  information  oollection  to 
OMB  for  review. 

DATES:  You  should  submit  your  written 
comments  to  both  OCC  and  the  OMB 
Reviewer  by  May  10, 1999. 
ADDRESSES:  You  should  send  yoiir 
written  comments  to  the 
Communications  Division,  Attention: 
1557-0120,  Third  Floor.  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219.  In 
addition,  you  can  send  comments  by 
facsimile  transmission  to  (202)874- 
5274,  or  by  electronic  mail  to 
REGS.COMMENTS@OCC.TREAS.GOV. 
FOR  FURTHER  INFORMATION  CONTACT: 

You  may  request  additional 
information,  a  copy  of  the  collection,  or 
a  copy  of  the  supporting  dociunentation 
submitted  to  OMB  by  contacting  Jessie 
Gates  or  Camille  Dixon,  (202)874-5090. 
Legislative  and  Regulatory  Activities 
Division  (1557-0120),  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.  Washington.  DC  20219. 
SUPPLEMENTARY  INFORMATION: 

The  OCC  is  proposing  to  extend  OMB 
approval  of  the  following  information 
collection: 

Title:  (MA)— Seciuities  Offering 
Disclosure  Rules  (12  CFR  16). 

OMB  Number:  1557-0120. 

Form  Number:  None. 

Abstract:  This  submission  covers  an 
existing  regulation  and  involves  no 
change  to  the  regulation  or  to  the 
information  collections  embodied  in  the 
regidation.  The  OCC  requests  only  that 
OMB  renew  its  approval  of  the 
information  collections  in  the  current 

Tilation. 
nder  12  U.S.C.  93a,  the  OCC  is 
empowered  to  issue  rules  and 
regulations  to  carry  out  its 
responsibilities.  The  requirements  in  12 
CFR  Part  16  enable  the  OCC  to  perform 
its  responsibilities  relating  to  offerings 
of  securities  by  national  banks  by 
providing  the  investing  public  with 
facts  about  the  condition  of  the  bank, 
the  reasons  for  raising  new  capital,  and 
the  terms  of  the  offering.  Part  16 
requires  national  banks  to  conform 
generally  to  Seciuities  and  Exchange 
Commission  rules. 

The  collections  of  information  in  Part 
16  are  foimd  ia: 

12  CFR  16.3, 16.4, 16.5, 16.6,  16.7, 
16.8, 16.15, 16.17, 16.18, 16.19, 16.20. 
and  16.30. 

The  following  is  a  brief  discussion  of 
the  elements  of  the  information 
collection  in  each  section  of  regidations: 
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Sections  16.3  and  16.15  require  a 
national  bank  to  file  its  registration 
statement  with  the  OCC; 

Section  16.4  states  that  the  OCC  may 
require  a  national  bank  to  submit  to  the 
OCC  certain  communications  not 
deemed  an  offer; 

Section  16.5  provides  an  exemption 
for  items  that  satisfy  the  requirements  of 
SEC  Rule  144  which,  in  turn,  requires 
certain  filings; 

Section  16.6  requires  a  national  bank 
to  file  documents  with  OCC  and  to  make 
certain  disclosures  to  purchasers  in 
sales  of  nonconvertible  debt; 

Section  16.7  requires  a  national  bank 
to  file  a  notice  widi  the  OCC; 

Section  16.8  requires  a  national  bank 
to  file  offering  dociunents  with  the  OCC; 

Section  16.15  requires  a  national  bank 
to  file  a  registration  statement  and  sets 
forth  content  requirements  for  the 
registration  statement; 

Section  16.17  requires  a  national  bank 
to  file  four  copies  of  each  document 
filed  imder  Part  16,  and  requires  filers 
of  amendments  or  revisions  to  underline 
or  otherwise  indicate  clearly  any 
changed  information; 

Section  16.18  requires  a  national  bank 
to  file  an  amended  prospectus  when  the 
information  in  the  current  prospectus 
becomes  stale,  or  when  a  change  in 
circumstances  makes  the  current 
prospectus  incorrect; 

S^rtion  16.19  requires  a  national  bank 
to  submit  a  request  to  OCC  if  it  wishes 
to  withdraw  a  registration  statement, 
amendment,  or  exhibit; 

Section  16.20  requires  a  national  bank 
to  file  current  and  periodic  reports  as 
required  by  sections  12  and  13  of  the 
Exchange  Act  (15  U.S.C.  78/  and  m)  and 
SEC  Regulation  15d  (17  CFR  240.15d-l 
through  240.15Aa-l);  and 

Section  16.30  requires  a  national  bank 
to  include  certain  elements  and  follow 
certain  procedures  in  any  request  to 
OCC  for  a  no-objection  letter. 

These  information  collection 
requirements  ensure  bank  compliance 
with  applicable  Federal  law,  further 
bank  safety  and  soundness,  provide 
protections  for  banks  and  the  public, 
and  further  public  policy  interests. 

Type  of  Review:  Extension,  without 
change,  of  a  ciurently  approved 
collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Number  of  Respondents:  101. 

Total  Annual  Responses:  101. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden: 
2,333  Hours. 

OCC  Contact:  Jessie  Gates  or  Camille 
Dixon,  (202)  874-5090,  Legislative  and 
Regulatory  Activities  Division,  0MB  No. 
1557-0120,  Office  of  the  Comptroller  of 


the  Currency,  250  E  Street  SW, 
Washington,  DC  20219. 

OMB  Reviewer:  Alexander  Himt,  (202) 
395-7340,  Paperwork  Reduction  Project 
1557-0120,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Comments 

Your  conunent  will  become  a  matter 
of  public  record.  You  are  invited  to 
comment  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  Whether  the  OCC's  burden 
estimate  is  accurate; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Whether  the  OCC's  estimates  of  the 
capital  or  startup  costs  and  costs  of 
operation,  maintenance,  and  purchase 
of  services  to  provide  information  are 
accurate. 

Additionally,  the  OCC  requests 
comments  on  the  impact  of  this 
information  collection  on  community 
banks.  The  OCC  recognizes  that 
community  banks  operate  with  more 
limited  resources  than  larger 
institutions  and  may  present  a  different 
risk  profile.  Thus,  the  OCC  specifically 
requests  comments  on  the  impact  of  this 
information  collection  on  community 
banks'  current  resources  and  available 
personnel  with  the  requisite  expertise, 
and  whether  the  goals  of  Part  16  could 
be  achieved,  for  community  banks, 
through  an  alternative  approach. 

Dated:  April  1. 1999. 
Mark  Tenhundfeld, 

Assistant  Director,  Legislative  6-  Regulatory 

Activities  Division. 

[FR  Doc.  99-8783  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  4«10-33-P 


DEPARTMENT  OF  THE  TREASURY 

Offlca  of  the  CofflptFoUer  of  the 
Currency 

kiformation  Collection;  Submiesion  for 
OMB  Review;  Comment  Request 

agency:  Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 


and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportxmity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  The  OCC  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
unless  it  displays  a  ciurently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  Currently,  the 
OCC  is  soliciting  conunents  concerning 
extension  of  an  information  collection 
titled  International  Regulation  (12  CFR 
28).  The  OCC  also  gives  notice  that  it 
has  sent  the  information  collection  to 
OMB  for  review. 

DATES:  Comments  are  due  by:  May  10, 
1999. 

ADDRESSES:  Your  comments  regarding 
this  information  collection  are  welcome. 
You  should  submit  your  comments  to 
the  OMB  Reviewer  and  to  the  OCC's 
Communications  Division,  Attention: 
1557-0102,  Third  Floor,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 
Also,  you  can  send  your  comments  by 
facsimile  transmission  to  (202)  874- 
5274,  or  by  electronic  mail  to 
regs.comments@occ.treas.gov. 

You  can  inspect  and  photocopy  the 
comments  at  the  OCC's  Public  Reference 
Room,  between  9:00  a.m.  and  5:00  p.m. 
on  business  days.  You  can  make  an 
appointment  to  inspect  the  comments 
by  calling  (202)  874-5043. 
FOR  FURTHER  INFORMATKNI  CONTACT:  You 
can  request  additional  information,  a 
copy  of  the  coUection,  or  a  copy  of 
OCC's  submission  to  OMB  by  contacting 
Jessie  Gates  or  Camille  Dixon,  (202) 
874-5090,  Legislative  and  Regulatory 
Activities  Division  (1557-0102),  Office 
of  the  Comptroller  of  the  Currency,  250 
E  Street,  SW,  Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION:  On  Jime 
15, 1998,  the  OCC  published  a  request 
for  comments  in  the  Federal  Register 
(63  FR  32695)  concerning  its  request  for 
extension  without  change  of  the 
information  collection.  No  conunents 
were  received. 

Tit/e:  International  Regulation  (12 
CFR  28) 

OMB  Number:  1557-0102. 

Form  Number:  None. 

Abstmct:  This  information  collection 
covers  an  existing  regulation  and 
involves  no  change  to  the  regulation  or 
the  information  collection.  The  OCC 
requests  only  that  OMB  renew  its 
approval  of  the  information  collection 
in  the  current  regulation. 

"ilie  International  Banking  Act  of 
1978, 12  U.S.C.  3101  et  seq.,  as 


Federal  Register /Vol.  64,  No.  67  /  Thursday,  April  8,  1999 /Notices 


17217 


amended,  reqviires  collection  of  specific 
information  relating  to  licensing 
applications  and  supervision  of  Federal 
branches  and  agencies  of  foreign  banks 
in  the  United  States  and  mandates 
recordkeeping  requirements  for  capital 
equivalency  deposits,  voluntary 
liquidations,  asset  pledges,  and  asset 
maintenance  requirements. 

The  International  Lending 
Supervision  Act  of  1983  (Pub.  L.  98- 
181,  Title  IX,  97  Stat.  1153, 12  U.S.C. 
3906)  mandates  the  reporting  and 
disclosuj-e  requirements  for 
international  assets  as  well  as  the 
recordkeeping  requirements  for 
accounting  for  fees  on  international 
loans. 

The  regulation,  12  CFR  28, 
implements  requirements  imposed  on 
national  banks  and  Federal  branches 
and  agencies  concerning  international 
activities.  This  submission  covers  all  of 
the  information  collections  in  12  CFR 
28.  The  following  sections  of  regulations 
in  12  CFR  28  produce  reportable 
burden: 

Section  28.3  requires  a  national  bank 
to  notify  the  OCC  when  it  takes  certain 
actions  regarding  its  foreign  operations; 

Section  28.14  requires  a  designation 
of  one  branch  or  agency  to  maintain 
consolidated  information; 

Section  28.15  requires  a  national  bank 
to  maintain  records  and  to  seek  OCC 
approval  before  permitting  withdrawal 
of  certain  foreign  bank  capital 
equivalency  deposits; 

Section  28.16  contains  recordkeeping 
requirements  and  allows  a  foreign  bank 
to  apply  to  the  OCC  for  an  exemption 
to  permit  an  uninsured  Federal  branch 
to  accept  or  maintain  certain  deposit 
accounts; 

Section  28.18  requires  a  Federal 
branch  or  agency  to  maintain  records 
and  to  provide  the  OCC  with  a  copy  of 
certain  reports  filed  with  other  Federal 
regulatory  agencies; 

Section  28.20  requires  a  foreign  bank 
to  obtain  OCC  approval  to  maintain 
certain  assets; 

Section  28.52  contains  recordkeeping 
requirements  and  requires  a  banking 
institution  to  establish  and  maintain  an 
Allocated  Transfer  Risk  Reserve  in 
certain  circumstances;  and 

Section  28.53  requires  a  banking 
institution  to  maintain  records  regarding 
its  accoimting  for  fees  on  international 
loans. 

These  information  collection 
requirements  ensure  bank  compliance 
with  applicable  Federal  law,  fiurther 
bank  safety  and  soundness,  provide 
protections  for  banks,  and  further  public 
policy  interests. 

Type  of  Review:  Renewal  of  OMB 
approval  vtrithout  change. 


Affected  Public:  Businesses  or  other 
for-profit. 

Number  of  Respondents:  170. 

Total  Annual  Responses:  170. 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden  Hours:  5,345. 

OCC  Contact:  Jessie  Gates  or  Camille 
Dixon,  (202)874-5090,  Legislative  and 
Regulatory  Activities  Division,  Ofiice  of 
the  Comptroller  of  the  Currency.  250  E 
Street  SW,  Washington,  DC  20219. 

OMB  Reviewer:  Alexander  T.  Hunt, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3208,  Washington,  DC  20503. 

Comments 

Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information: 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  biirden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Dated:  April  1, 1999. 
Mark  Tenhundfeld, 

Assistant  Director,  Legislative  &  Regulatory 

Activities  Division. 

(FR  Doc.  99-8784  Filed  4-7-99;  8:45  am] 

BIUJNG  CODE  4810-33-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  ttM  Comptroller  of  the 
Currency 

Infornurtton  Collection;  Submission  for 
OMB  Review;  Comment  Request 

agency:  Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  The  OCC  may 
not  conduct  or  sponsor,  and  a 


respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
imless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  Currently,  the 
OCC  is  soliciting  comments  concerning 
extension  of  an  information  collection 
titled  Fair  Housing  Home  Loan  Data 
System  Regulation  (12  CFR  27).  The 
dec  also  gives  notice  that  it  has  sent  the 
information  collection  to  OMB  for 
review. 

DATES:  Comments  are  due  by:  May  10, 
1999. 

ADDRESSES:  Your  comments  regarding 
this  information  collection  are  welcome. 
You  should  send  your  vmtten 
comments  to  the  OMB  Reviewer  and  to 
the  OCC's  Communications  Division, 
Attention:  1557-0159.  Third  Floor, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 
Washington,  DC  20219.  Also,  you  can 
send  your  comments  by  facsimile 
transmission  to  (202)  874-5274,  or  by 
electronic  mail  to 
regs.comments@occ.treas.gov. 

You  can  inspect  and  photocopy  the 
comments  at  the  OCC's  Public  Reference 
Room,  between  9:00  a.m.  and  5:00  p.m. 
on  business  days.  You  can  make  an 
appointment  to  inspect  the  comments 
by  calling  (202)  874-5043. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information,  a 
copy  of  the  collection,  or  a  copy  of 
OCC's  submission  to  OMB  by  contacting 
Jessie  Gates  or  Camille  Dixon,  (202) 
874-5090,  Legislative  and  Regulatory 
Activities  Division  (1557-0159),  Office 
of  the  Comptroller  of  the  Currency,  250 
E  Street,  SW,  Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION: 

Title:  Fair  Housing  Home  Loan  Data 
System  Regulation  (12  CFR  27). 

OA<B  Number:  1557-0159. 

Form  Number:  None. 

Abstract:  This  submission  covers  an 
existing  regulation  and  involves  no 
change  to  the  regulation  or  to  the 
information  collections  embodied  in  the 
regulation.  The  OCC  requests  only  that 
OMB  renew  its  approval  of  the 
information  collections  in  the  current 
regulation.  This  regulation  requires 
national  banks  to  maintain  records  and 
to  make  occasional  filings  to  the  OCC, 
upon  the  OCC's  request,  regarding  home 
loans  and  certain  other  real  estate  loans. 

The  Fair  Housing  Act  (42  U.S.C.  3605) 
prohibits  discrimination  in  the 
financing  of  housing  on  the  basis  of 
race,  color,  religion,  sex,  or  national 
origin.  The  Equal  Credit  Opportunity 
Act  (15  U.S.C.  1691  et  seq.)  prohibits 
discrimination  in  any  aspect  of  a  credit 
transaction  on  the  basis  of  race,  color. 
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religion,  national  origin,  sex,  marital 
status,  age,  receipt  of  income  from 
public  assistance,  or  exercise  of  any 
right  under  the  Consumer  Credit 
Protection  Act.  The  CX]C  is  responsible 
for  ensuring  that  national  banks  comply 
with  those  laws.  This  information 
collection  is  needed  to  promote  national 
bank  compliance  and  for  OCC  to  fulfill 
its  statutory  responsibilities. 

This  submission  covers  all  of  the 
information  collections  contained  in  12 
CFR  Part  27.  The  following  sections  of 
regulations  in  Part  27  produce 
reportable  bujden: 

Section  27.3  requires  a  national  bank 
that  is  required  to  collect  data  on  home 
loans  under  12  CFR  Part  203  to  present 
the  data  on  Federal  Reserve  Form  FR 
HMDA-LAR,  or  in  an  automated  format 
in  accordance  with  the  HMDA-LAR 
instructions,  and  to  include  one 
additional  item  (the  reason  for  denial) 
on  the  HMDA-LAR.  Section  27.3  also 
lists  exceptions  to  HMDA-LAR 
recordkeeping  requirements.  Section 
27.3  further  lists  Ae  information  that 
banks  should  obtain  from  an  applicant 
as  part  of  a  home  loan  application,  and 
states  information  that  a  bank  must 
disclose  to  an  applicant; 

Section  27.5  reqiiires  a  national  bank 
to  maintain  the  information  for  25 
months  after  the  bank  notifies  the 
applicant  of  action  taken  on  an 
application,  or  after  withdrawal  of  an 
application;  and 


Section  27.7  requires  that  a  bank 
submit  the  information  to  the  OCC  upon 
its  request,  prior  to  a  scheduled 
exeunination. 

These  information  collection 
requirements  ensiue  bank  compliance 
with  applicable  Federal  law,  further 
bank  safety  and  soundness,  provide 
protections  for  banks  and  the  public, 
and  further  public  policy  interests. 

Type  of  Review:  Extension,  without 
change,  of  a  currently  approved 
collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Number  of  Respondents:  2,400. 

Total  Annual  Responses:  2,400. 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden:  4,369  Hours. 

OCC  Contact:  Jessie  Gates  or  Camille 
Dixon,  (202)874-5090,  Legislative  and 
Regulatory  Activities  Division,  OMB  No. 
1557-0159,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street  SW, 
Washington,  DC  20219. 

OMB  Reviewer:  Alexander  Hunt, 
(202)395-7340,  Paperwork  Reduction 
Project  1557-0159,  Office  of 
Management  and  Budget,  Room  10226, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Comments 

Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 


(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Additionally,  the  OCC  requests 
comment  on  the  impact  of  this 
information  collection  on  community 
banks.  The  OCC  recognizes  that 
commumty  banks  operate  with  more 
limited  resources  than  larger 
institutions  and  may  present  a  different 
risk  profile.  Thus,  the  OCC  specifically 
requests  comments  on  the  impact  of  this 
information  collection  on  community 
banks'  current  resources  and  available 
personnel  with  the  requisite  expertise, 
and  whether  the  goals  of  Part  27  could 
be  achieved,  for  community  banks, 
through  an  alternative  approach. 

Dated:  April  1, 1999. 
Mark  Tenhundfeld, 

Assistant  Director,  Legislative  8-  Regulatory 

Activities  Division. 

[FR  Doc.  99-8785  Filed  4-7-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Part  1728 

Electric  Overtiead  Distribution  Lines; 
Specifications  and  Drawings  for  24.9/ 
14.4  kW  Line  Construction 

Correction 

In  rule  document  99-7649,  appearing 
on  page  14813,  in  the  issue  of  Monday, 
March  29, 1999,  make  the  following 
corrections: 

1.  On  page  14813,  in  the  second 
column,  the  document  subject  heading 
is  corrected  to  read  as  set  forth  above. 

2.  On  the  same  page,  in  the  third 
colimin,  under  FOR  FURTHER 
INFORMATION  CONTACT:,  in  the  second 
line,  "James  K,  Bohlik"  should  read 
"James  L.  Bohlk". 

[FR  Doc.  C9-7649  Filed  4-7-99;  8:45  am] 

BILUNG  CODE  150S-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[AD-FRL-618S-4] 
RIN  2060-ZA03 

Federal  Plan  Requirements  for  l^rge 
Municipal  Waste  Combustors 
Constructed  on  or  Before  September 
20,1994 

Correction 

In  rule  document  98-29967  beginning 
on  page  63191  in  the  issue  of  Thursday, 


November  12, 1998,  make  the  following 
corrections: 

1.  On  page  63192,  in  the  first  column, 
in  the  firet  full  paragraph,  in  the  12th 
line,  "Large"  should  read  "large". 

2.  On  the  same  page,  in  the  second 
column,  in  the  seventh  line,  "plane" 
should  read  "plan". 

3.  On  the  same  page,  in  the  third 
colunm,  in  the  13th  line  from  the 
bottom,  "not"  should  be  added  after 
"has". 

4.  On  page  63193,  in  the  third 
column,  under  "Regional  Office 
Contacts",  in  the  third  line,  "Plan" 
should  read  "plan". 

5.  On  page  63195,  in  the  second 
column,  in  the  second  line  from  the 
bottom,  "so"  should  read  "as". 

6.  On  page  63196,  in  Table  4,  under 
"Good  Cumbustion  Practices:"  in  the 
the  fourth  bulleted  item,  "100"  should 
read  "110". 

7.  On  page  63198,  in  the  third 
coliunn,  in  the  second  full  paragraph,  in 
the  third  line,  "State"  should  read 
"States". 

8.  On  the  same  page,  in  the  same 
colimm,  in  the  same  paragraph,  in  the 
Eighth  line,  "publsihed"  should  read 
"published". 

9.  On  page  63199,  in  the  first  column, 
in  the  10th  line  fit)m  the  bottom,  "ETA" 
should  read  "EPA". 

10.  On  the  same  page,  in  the  second 
column,  in  the  third  line,  "permit" 
should  read  "permits". 

11.  On  the  same  page,  in  the  third 
colunm,  in  the  13th  line, 
"farmer.sand@epamail.epa.gov"  should 
read  "farmer.sandy@epamail.epa.gov". 

§62.14102    [Corrected] 

12.  On  page  63202,  in  the  third 
column,  in  §  62.14102(a),  in  the  seventh 
line,  "1994."  should  read  "1994". 

§62.14109    [CorrMtad] 

13.  On  page  63206,  in  the  third 
column,  in  §  62.14109(j),  in  the  seventh 
line,  "§  62.14208"  should  read 
"§62.14108". 


14.  On  the  same  page,  in  the  same 
colunm,  in  §  62.14109(j),  in  the  14th 
line,  "2000,"  should  read  "2000". 

Subpart  FFF  [Corrected] 

15.  On  page  63208,  in  Table  6  of 
subpart  FFF,  in  the  fourth  coliunn  under 
Increment  2,  in  the  first  line.  "01/19/02" 
should  read  "01/19/00". 

(PR  Doc.  C8-29967  Filed  4-7-99;  8:45  am) 
BILUNG  CODE  1S06-O1-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-77] 

Modification  of  Class  E  Airspace; 
Grand  Rapids,  Ml 

Correction 

In  rule  document  99-7451  beginning 
on  page  14599,  in  the  issue  of  Friday, 
March  26. 1999,  make  the  following 
correction: 

§  71.1    [Corrected] 

On  page  14600,  in  the  first  coliunn,   . 
under  the  heading  AGL  MI  E5  Grand 
Rapids,  MI  [Revised],  in  the  ninth  line, 
after  the  word  "radius"  add  "of  Kent 
County  International  Airport,  and 
within  a  6.0  mile  radius". 
(FR  Doc.  C9-7451  Filed  4-7-99;  8:45  am] 

BiLUNG  CODE  1SOS-01-0 
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Thursday 
April  8,  1999 


Part  II 

Department  of 
Transportation 

Coast  Guard 

Environmental 
Protection  Agency 

33  CFR  Part  154 
Response  Plans  for  Marine 
Transportation-Related  Facilities  Handling 
Non-Petroleum  Oils;  Proposed  Rule 

40  CFR  Part  112 

Oil  Pollution  Prevention  and  Response; 
Non-Transportation-Related  Facilities; 
Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  154 

[USC6-1999-5149] 

RIN2115-AF79 

Response  Plans  for  Marine 
Transportation-Related  Facilities 
Handling  Non-Petroleum  Oils 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
amend  its  regulations  requiring 
response  plans  for  marine 
transportation-related  facilities  that 
handle,  store,  or  transport  animal  fats  or 
vegetable  oils.  Specifically,  the  proposal 
downgrades  the  initial  classification  of 
affected  facilities,  clarifies  planning  and 
equipment  requirements,  and  further 
harmonizes  our  regulations  with  the 
Environmental  Protection  Agency's 
response  planning  regulations.  This 
proposal  addresses  a  statutory  mandate 
and  an  industry  petition. 
DATES:  Comments  must  reach  the 
Docket  Management  Facility  on  or 
before  July  7, 1999. 
ADDRESSES:  You  may  mail  your 
comments  to  the  Docket  Management 
Facility,  (USCG-1999-5149),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington  DC  20590-0001,  or  deliver 
them  to  room  PL-401  on  the  Plaza  level 
of  the  Nassif  Building  at  the  same 
address  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  202- 
366-9329.  The  Docket  Management 
Facility  maintains  the  public  docket  for 
this  rulemaking.  Comments,  and 
docimients  as  indicated  in  this  preamble 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building  at  the  same  address 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  proposed  rule,  contact 
Mr.  Mark  Meza,  Project  Manager,  Office 
of  Response  (G-MOR)  Coast  Guard, 
telephone  202-267-0304;  email 
mmeza@comdt.uscg.mil.  For  questions 
on  viewing,  or  submitting  material  to, 
the  docket,  contact  Dorothy  Walker, 
Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 
SUPPLEMENTARY  INFORMATION: 


Request  for  QHnments 

The  Coast  Guard  encourages  you  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments.  You  should  include  your 
name  and  address,  identify  this 
rulemaking  (USCG-1999-5149)  and  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  all  comments  and  attachments  in 
an  unbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  You  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope,  if  you  want  acknowledgment 
that  we  received  your  comments. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  The  request  should 
include  the  reasons  why  a  hearing 
would  be  beneficial.  If  it  determines  that 
the  opportunity  for  oral  presentations 
will  aid  this  rulemaking,  the  Coast 
Guard  will  hold  a  public  hearing  at  a 
time  and  place  annoimced  by  a  later 
notice  in  the  Federal  Register. 

Background  and  Purpose 

On  October  21, 1998,  Congress  passed 
the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act  of  1999  (Pub.  L. 
105-277).  Section  343(b)  of  that  act 
mandates  the  Coast  Guard  to  amend,  by 
March  31.  1999,  33  CFR  part  154  to 
comply  with  the  Edible  Oil  Regulatory 
Reform  Act  (EORRA)  (Pub.  L.  104-55). 

On  March  14, 1997,  the  National  Oil 
Processors  Association  (NOPA) 
petitioned  the  Coast  Guard  to  change 
response  plan  regulations  for  marine 
transportation-related  (MTR)  facilities  to 
more  fully  differentiate  animal  fat  and 
vegetable  oil  facilities  from  other  oil 
facilities. 

This  notice  of  proposed  rulemaking 
(NPRM)  addresses  the  mandate  from 
Congress  and  the  petition  from  NOPA. 
This  NPRM  proposes  amendments  only 
to  response  plan  requirements  for  MTR 
facilities  that  handle,  store,  or  transport 
animal  fats  and  vegetable  oils. 

Legislative  and  Regulatory  History 

On  August  18, 1990,  Congress  passed 
the  Oil  Pollution  Act  of  1990  (OPA  90) 
(Pub.  L.  101-380)  in  response  to  several 
major  oil  spills.  OPA  90  amended 
section  311(j)  of  the  Federal  Water 


Pollution  Control  Act  (FWPCA)  (33 
U.S.C.  1321{j))  establishing 
requirements,  and  an  implementation 
schedule,  for  facility  response  plans. 
The  FWPCA,  as  amended  by  OPA  90, 
directs  the  President  to  issue  regulations 
requiring  response  plans  for  MTK 
facilities  transferring  oil. 

The  President  delegated  the  authority 
to  issue  these  regulations  to  the 
Commandant,  U.S.  Coast  Guard  via  the 
Secretary  of  the  Department  of 
Transportation.  On  February  5, 1993, 
the  Coast  Guard  published  an  interim 
final  rule  (IFR)  in  the  Federal  Register 
entitled  "Response  Plans  for  Marine 
Transportation-Related  Facilities"(58  FR 
7330). 

On  November  20, 1995,  Congress 
passed  the  Edible  Oil  Regulatory  Reform 
Act  (EORRA).  This  Act  requires  Federal 
agencies  to  difiPerentiate  between  fats, 
oUs,  and  greases  of  animal,  marine,  or 
vegetable  origin,  and  other  oils  and 
greases,  in  issuing  regulations.  The  Act 
also  requires  Federal  agencies  to 
consider  the  environmental  effects  and 
the  physical,  chemical,  biological,  and 
other  properties  of  the  different  classes 
of  fats,  oils,  and  greases. 

On  February  29, 1996,  having  met  the 
requirements  of  the  EORRA  and  based 
on  comments  received  to  the  IFR,  the 
Coast  Guard  published  its  final  rule  (FR) 
on  response  plans  for  MTR  facilities  in 
the  Federal  Register  (61  FR  7890). 
These  regulations  are  codified  in  33  CFR 
part  154,  subparts  F  through  I.  The  final 
rule  added  two  new  subparts  to  the 
response  plan  regulations  (subparts  H 
and  I).  Subpart  H  contains  planning 
requirements  for  animal  fat  and 
vegetable  oil  facilities  and  subpart  I 
contains  planning  requirements  for 
other  non-petroleum  oils  facilities.  The 
final  rule  ^so  allows  animal  fat  and 
vegetable  oil  facilities  to  propose 
needed  response  equipment  and 
personnel  for  worst  case  discharges 
(WCD),  rather  than  the  specific 
equipment  and  persoimel  required  for 
petroleum  oil  facilities. 

On  October  19, 1996  Congress  passed 
the  Coast  Guard  Authorization  Act  of 
1996  (Pub.  L.  104-324).  Section  1130  of 
that  act  requires  the  Secretary  of 
Transportation  to  submit  to  Congress  an 
annud  report  describing  how  new  Coast 
Guard  regulations  meet  EORRA 
requirements.  The  Secretary  of 
Transportation  submitted  reports  on 
April  11, 1997,  and  March  3, 1998.  The 
reports,  available  in  the  public  docket 
for  this  proposed  rule,  describe  how  the 
Coast  Guard's  regulations  meet  the 
EORRA  requirements. 

In  a  letter  dated  March  14, 1997, 
NOPA  filed  a  petition  with  the  Coast 
Guard  requesting  amendments  to  the 
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MTR  fecility  response  plan  regulations. 
The  petition  requested  separate  and 
appropriate  regulations  for  facilities  that 
handle  animal  fats  and  vegetable  oils.  A 
detailed  listing  of  the  petitioners' 
requests  follows  this  section. 

On  October  27, 1997,  Congress  passed 
the  Department  of  Transportation  and 
Related  Agencies  Appropriations  Act  of 
1998  (Pub.  L.  105-66).  Section  341  of 
that  Act  stated  that  the  Coast  Guard 
could  not  use  any  of  the  available  funds 
to  issue,  implement,  or  enforce  a 
regulation  or  to  establish  an 
interpretation  or  guideline  under  the 
EORRA  that  did  not  recognize  and 
provide  for  differences  in — 

•  Physical,  chemical,  biological,  and 
other  relevant  properties;  and 

•  Environmental  effects. 

On  October  21, 1998,  Congress  passed 
the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act  of  1999.  Section 
343(b)  of  that  act  states  that  not  later 
than  March  31, 1999,  the  Coast  Guard 
shall  issue  regulations  amending  33  CFR 
part  154  to  comply  with  the 
requirements  of  the  EORRA. 

On  October  21, 1998,  Congress  also 
passed  the  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act  of  1999 
(Pub.  L.  105-276),  which  contains  a 
similar  requirement  for  EPA  to  amend, 
not  later  than  March  31, 1999,  its 
regulations  to  comply  with  EORRA.  On 
January  16, 1998.  NOPA  filed,  with 
EPA,  a  petition  virtually  identical  to  the 
one  filed  with  the  Coast  Guard.  In  a 
Separate  notice  of  proposed  rulemaking 
(NPRM),  EPA  proposes  modifications  to 
its  response  plan  rules  for  animal  fat 
and  vegetable  oil  facilities.  Each 
agency's  NPRM  accounts  for  the 
characteristics  of  facilities  in  its 
jurisdiction.  To  further  harmonize 
requirements,  the  two  agencies  have 
worked  together  to  develop  their 
respective  NPRMs.  The  Coast  Guard  and 
EPA  will  continue  to  work  together  to 
draft  their  respective  final  rules. 

Petition  to  the  Coast  Guard 

The  petition  filed  by  NOPA  requests 
the  following  changes  to  our  existing 
regulations. 

(a)  Downgmding  the  initial 
classification  of  affected  facilities  from 
significant  and  substantial  harm  to 
substantial  harm.  The  Coast  Guard 
proposes  this  change.  A  detailed 
justification  for  downgrading  the  initial 
classification  of  animal  fat  and  vegetable 
oil  facilities  follows  this  section. 

(b)  Relaxing  the  current  response  time 
for  response  resources  to  be  at  a  spill 
site  from  12  hours  to  24  hours.  The 


petitioners  also  requested  that  we  relax 
response  time  in  high  volume  ports 
(HVPs)  from  6  hours  to  12  hours.  The 
Coast  Guard  does  not  propose  relaxing 
response  times.  The  request  could  have 
the  effect  of  doubling  the  response  time 
in  the  event  of  a  spiU.  This  change 
would  significantly  reduce  the 
effectiveness  of  a  response.  Immediate 
action  is  critical  when  mitigating  a  spill. 
A  quick  response  prevents  problems 
with  controlling  and  collecting  oil. 
Control  and  collection  are  more  difficult 
when  the  oil  has  dispersed  or  combined 
with  water.  Relaxing  the  times  for 
delivery  of  dispersants  limits  their 
usefulness  because  dispersants,  when 
needed,  must  be  applied  before 
significant  emulsification  and 
distribution  of  the  oil. 

(c)  Revising  the  regulations  to 
explicitly  state  the  alternative  of  taking 
no  action  if  mitigation  activity  is  more 
harmful  to  the  environment.  The  Coast 
Guard  does  not  propose  this  change. 
Stating  no  action  in  the  regulations  may 
lead  industry  to  conclude  that  no  action 
is  an  option  in  any  circumstance.  The 
Federal  On-Scene  Coordinator  (FOSC) 
already  has  the  authority  to  decide  on 
the  appropriate  level  of  response  action, 
ranging  from  taking  no  action  to  taking 
vigorous  and  extensive  action.  Response 
levels  are  based  on  factors  such  as — 

•  Spill  amoimt; 

•  Proximity  to  threatened  areas; 

•  Type  of  oil; 

•  Weather  conditions;  and 

•  Currents  and  tides. 

(d)  Relaxing  the  requirement  for 
equipment  exercises  from  semiannual  to 
annual.  The  Coast  Guard  does  not 
propose  this  change.  Such  action  would 
reduce  by  half  the  nimiber  of  exercises 
for  an  animal  iat  or  vegetable  oil  facility. 
Such  action  would  make  these  exercises 
too  infrequent.  Semiannual  equipment 
exercises  ensiu«  facilities  maintain  their 
ability  to  respond  to  spills. 

(e)  Clarifying  the  provision  that 
facilities  may  use  public  fire  fighting 
resources  under  the  terms  of  cooperative 
agreements.  The  ciurent  wording  in  the 
regulations  permits  public  resources 
that  are  supported  by  local  mimicipal, 
coimty,  city,  or  state  organizations,  as 
well  as  other  resources,  which  may  be 
supported  by  industry.  However,  imder 
a  separate  regulatory  project  (USCG- 
1998-3497),  the  Coast  Guard  is 
reviewing  the  possible  conditions  under 
which  the  industry  as  a  whole  needs  fire 
fighting  resources,  and  may  propose 
fiuther  guidelines  based  on  that  review. 
Therefore,  the  Coast  Guard  will  retain 
the  current  wording  in  subpart  H 
because  it  is  sufficiently  clear  to  meet 
the  intent  of  the  petitioner's  request.  We 


may  revise  the  regiilations  in  the  futiire 
based  on  our  ongoiiig  review. 

(f)  Allowing  a  facility,  as  a  condition 
of  participating  in  Area  Exercises,  be  the 
lead  exercise  developer  and  final 
decision  authority  on  exercise  design. 
The  Coast  Guard  does  not  propose  this 
change.  The  Coast  Guard  anticipates 
that  the  faciUty  would,  of  necessity,  be 

a  key  participant,  and  often  the  lead,  in 
planning  for  an  Area  Exercise.  However, 
to  require  their  leadership  and  final 
approval  would  imduly  linut  the 
authority  of  the  FOSC  and  constrain  the 
Area  Committee  in  fulfilling  its 
statutory  responsibilities. 

(g)  Eliminating  the  requirement  for 
armual  plan  reviews  while  retaining  the 
requirement  to  report  changes  to  plans 
as  they  occur.  The  Coast  Guard  does  not 
propose  this  change.  The  Coast  Guard 
concluded  that  thorough  and  regular 
review  of  plans  is  desirable  and 
necessary.  Formal  plan  reviews  ensure 
plan  holders  keep  critical  information 
such  as  phone  contacts,  reporting 
requirements,  and  equipment 
inventories  up-to-date. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  the 
following  three  changes  to  our  existing 
regulations. 

(a)  Downgrading  the  initial 
classification  of  affected  facilities  frx>m 
significant  and  substantial  harm  to 
substantial  harm.  Initially,  the  Coast 
Guard  would  consider  all  animal  iat  and 
vegetable  oil  facilities  as  substantial 
harm  facilities  and  the  Captain  of  the 
Port  (COTP)  would  have  the  authority  to 
upgrade  each  facility  to  a  significant  and 
substantial  harm  based  on  the  criteria  in 
oiu-  proposed  33  CFR  154.1216(b).  The 
Coast  Guard's  Marine  Safety 
Information  System  (MSIS)  database 
collects  information  on  various  marine 
activities.  By  using  MSIS  to  review 
facility  spill  history  between  1992  and 
1998,  we  foimd  that  28  of  31  spills 
(90%)  of  animal  fats  and  vegetable  oils 
were  less  than  1,000  gallons;  23  of  28 
(82%)  were  less  than  100  gallons.  While 
animal  fats  and  vegetable  oils  are  just  as 
damaging  to  the  environment  as  other 
oils,  when  spilled  in  bulk,  we  propose 
to  reclassify  animal  fat  and  vegetable  oil 
facilities  from  significant  and 
substantial  harm  to  substantial  harm 
taking  into  account  this  history  of  spills 
of  very  small  amounts. 

(b)  Requiring  planning  for  an  average 
most  probable  discharge  (AMPD).  The 
spill  history  used  to  justify  downgrading 
animal  fat  and  vegetable  oil  facilities 
shows  a  pattern  of  relatively  small  spill 
voliunes.  These  volumes  meet  the 
criteria  for  AMPD  voliunes  defined  in 
33  CFR  154.1020.  Accordingly,  we 
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propose  requiring  AMPD  planning.  By 
proposing  AMPD  planning,  the  Coast 
Guard  will  further  harmonize  our 
regulations  with  EPA's.  The  Coast 
Guard  does  not  think  requiring  AMPD 
planning  will  increase  planning  burdens 
for  animal  fat  and  vegetable  oil 
facilities.  Under  33  CFR  154.545,  we 
already  require  oil  facilities  to  plan  for 
AMPD  volumes.  Animal  fat  or  vegetable 
oil  facilities  may  use  the  requirements 
under  33  CFR  154.545  to  satisfy  our 
proposed  AMPD  planning  requirements. 
Our  proposed  33  CFR  154.545(e) 
explicitly  allows  this  option. 

(c)  Requiring  at  least  1,000  feet  of 
boom.  Current  regulations  require  at 
least  1,000  feet  of  boom  for  Group  I 
through  Group  IV  petroleum  oils. 
Groups  of  oils  are  explained  in  the 
definitions  for  persistent  and  non- 
persistent  oils  under  33  CFR  154.1020. 
Current  regulations  also  require  a 
minimimi  of  200  feet  of  boom  for  mobile 
and  fixed  substantial  harm  animal  fat  or 
vegetable  oil  facilities.  We  consider  200 
feet  inadequate  for  fixed  animal  fat  or 
vegetable  oil  facilities.  The  Coast  Guard 
proposes  requiring,  to  be  on  scene 
within  one  hour,  the  greater  of  1 ,000 
feet  of  boom  or  twice  the  length  of  the 
longest  vessel  that  regularly  conducts 
operations  at  a  fixed  facility.  The  Coast 
Guard  estimates  that  fixed  animal  fat 
and  vegetable  oil  facilities  already  have 
access  to  at  least  1,000  feet  of  boom 


through  existing  worse  case  discharge 
(WCD)  voliune  planning.  We  do  not 
propose  any  changes  to  the  minimum 
requirement  of  200  feet  of  boom  for 
mobile  facilities. 

Changes  Proposed  by  EPA 

In  its  NPRM,  EPA  proposes  tables  to 
calculate  planning  volumes  for  animal 
fat  or  vegetable  oil  facilities.  EPA's 
proposed  tables  are  similar  to  existing 
tables  in  both  agencies'  regulations. 
Current  Coast  Guard  and  EPA 
regulations  allow  animal  fat  and 
vegetable  oil  facilities  to  determine  how 
to  calculate  planning  volumes.  The 
Coast  Guard  and  EPA  allowed  this  self- 
determination  because,  when  drafting 
the  final  rules,  neither  the  Coast  Guard 
nor  EPA  had  the  necessary  data  on 
animal  fats  and  vegetable  oils  to  create 
such  tables.  In  addition,  the  agencies 
determined  that  current  guidelines  and 
practices  provided  the  regulated 
industry  with  flexibility  in  meeting 
required  planning  criteria.  Since  then, 
EPA  has  obtained  scientific  studies  and 
information  on  the  behavior  of  animal 
fats  and  vegetable  oils,  and  has  used 
these  studies  to  develop  the  proposed 
tables.  These  tables  are  based  on  the 
behavior  of  animal  fats  and  vegetable 
oils  and  on  their  chemical  and  physical 
properties.  The  tables  separate  oils 
based  on  their  specific  gravity.  Oils  with 
a  specific  gravity  greater  than  one 

Table  1  .—Removal  Capacity  Planning 


generally  sink  below  the  water  surface. 
As  proposed  by  EPA,  the  owner  or 
operator  of  a  facility  handling,  storing, 
or  transporting  an  oil  with  a  specific 
gravity  greater  than  one,  is  responsible 
for  determining  appropriate  resources  to 
mitigate  such  an  oil  spill.  Proposed 
resources  should  include: 

•  Equipment  to  locate  oil  on  the 
bottom  or  suspended  in  the  water; 

•  Containment  boom  or  other 
equipment  to  contain  any  oil  floating  on 
the  surface;  and 

•  Dredges,  pimips  or  other  equipment 
to  recover  oil  from  the  bottom  and 
shoreline. 

At  this  time,  the  Coast  Guard  does  not 
propose  the  tables.  The  Coast  Guard 
seeks  pubUc  comment  on  the 
appropriateness  of  the  tables  for  the 
Coast  Guard's  distinct  regulated 
community  and  geographic  areas. 

EPA  has  documents  containing 
information  used  to  create  their 
proposed  tables.  EPA  has  provided 
copies  of  these  documents  to  us  to 
include  in  the  Coast  Guard  docket.  EPA 
has  cited  these  documents  in  the  notice 
of  denial  of  petition  to  amend  the 
facility  response  plan  rule  [62  FR  54508 
(October  20, 1997)]  and  in  their  NPRM 
on  Oil  Pollution  Prevention  and 
Response  at  Non-Transportation-Related 
Facilities  published  elsewhere  in 
today's  Feideral  Register. 


Spill  location 

Rivers  and  canals 

Nearshore/inland  Great  Lakes 

.  Sustainat)ility  of  on-water  oil  recovery 

3  days 

4  days 

Specific  gravity  (S.G.)  of  AF/VO  oil 

Percent  nat- 
ural loss 

Percent  recov- 
ered floating 
oil 

Percent  recov- 
ered onshore 

Percent  nat- 
ural loss 

Percent  recov- 
ered floating 

Percent  recov- 
ered onsfiore 

S.G.<0.8 

40 
20 

15 
15 

45 
65 

50 
30 

20 
20 

30 

0.8<S.G.<1 .0 

50 

Table  2.— Emulsification  Factors 


Specific  gravity  (S.G.)  of  AF/ 
VOoil 

Factor 

S.G.<0.8  

1.0 

0  8<S  G  <1  0  

2.0 

Planning  Volume  =  WCD  x  Tl  x  T2; 

Where 

WCD  =  Worst  case  discharge  volimie 

defined  in  33  CFR  1029. 
Tl  =  Value  from  Table  1. 
T2  =  Value  from  Table  2. 

Regulatory  Evaluation 

The  Office  of  Management  and  Budget 
(OMB)  has  informally  reviewed  the 
proposed  rule  and  has  made  a 
preliminary  determination  that  the  rule 
is  not  a  significant  regulatory  action 


under  section  3(f)  of  Executive  Order 
12866.  OMB  may  reassess  the 
significance  depending  on  the 
comments  received.  This  proposed  rule 
is  not  significant  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (44  FR 
11040;  February  26, 1979).  A  draft 
assessment  is  available  in  the  docket  for 
inspection  or  copying  where  indicated 
under  ADDRESSES.  A  siunmary  of  the 
assessment  follows: 

Summary  of  Costs 

As  a  result  of  research  conducted  by 
the  Coast  Guard  Marine  Safety  Offices, 
the  Coast  Guard  estimates  that  there  are 
80  fixed  fecilities  affected  by  this 
proposed  rule.  This  proposed  rule 
includes  three  measures  that  impact 


industry.  The  first  measure, 
dovragrading  animal  fat  or  vegetable  oil 
facilities  from  significant  and 
substantial  harm  to  substantial  harm 
would  not  result  in  any  additional  costs 
to  the  industry.  The  second  measure, 
requiring  average  most  probable 
discharge  plaiming,  could  result  in 
minor  additional  costs  to  the  industry 
by  increasing  the  amount  of  information 
a  facility  has  to  report.  The  Coast  Guard 
estimates  that  owners  or  operators  of 
facilities  will  spend  4  hours  changing 
their  response  plans.  The  additional 
cost  per  response  would  be  $140  ($35 
per  hour  x  4  burden  hours).  The  total 
estimated  annual  cost  for  all  80  facilities 
would  be  $11,200  (80  facilities  x  $140 
per  response  plan).  Finally,  the  Coast 
Guard  does  not  expect  that  requiring  a 
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minimum  amount  of  boom  for  fixed 
facilities  will  add  any  cost  to  the 
proposed  rule.  When  planning  for  a 
WCI3  imder  current  regiilations,  we 
estimate  fixed  animal  fat  and  vegetable 
oil  facilities,  regardless  of  their 
classification,  already  identify  in  their 
response  plans  the  greater  of  1 ,000  feet 
or  twice  the  length  of  the  longest  vessel 
that  regularly  conducts  operations  at  the 
facility  of  boom,  that  can  be  deployed 
on  scene  within  one  hour  of  an  incident. 
Therefore,  the  Coast  Guard  estimates 
that  100  percent  of  the  regulated,  fixed 
facilities  already  meet  this  requirement. 

The  proposed  rule  would  decrease 
costs  to  the  government.  Those  facilities 
downgraded  £rom  significant  and 
substantial  harm  to  substantial  harm 
would  not  need  Coast  Guard  approval  of 
their  response  plans.  Therefore,  the 
workload  of  Coast  Guard  field  imits 
would  decrease. 

Summary  of  Benefits 

The  proposed  rule  would  further 
harmonize  Federal  agency  regulations, 
formalize  discharge  planning  for  smaller 
and  more  common  spills,  and  maintain 
an  adequate  quantity  of  boom  at  the 
facilities.  The  downgrade  in 
classification  of  affected  facilities  to 
substantial  harm  further  harmonizes 
Coast  Guard  and  EPA  regulations.  The 
Coast  Guard  found  that  28  of  31  spills 
(90%)  of  animal  fats  and  vegetable  oils 
were  less  than  1,000  gallons;  23  of  28 
(82%)  were  less  than  100  gallons. 
Plemning  for  the  average  most  probable 
discharge  would  address  these  smaller, 
more  fi«quent  spills.  Finally,  the  Coast 
Guard  phiposes  that  fixed  facility 
owners  and  operators  have  ready  access 
to  1,000  feet  of  boom  or  twice  the  length 
of  the  longest  vessel  that  regularly 
conducts  operations  at  the  facility.  This 
requirement  ensures  that  adequate  boom 
is  readily  available  for  most  discharges 
and  that  existing  levels  of  boom  are 
maintained. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

An  Initial  Regulatory  Flexibility 
Analysis  discussing  the  impact  of  this 
proposed  rule  on  small  entities  is 
available  in  the  docket  for  inspection  or 


copying  where  indicated  imder 
ADDRESSES. 

The  Coast  Guard  has  identified  80 
fixed  animal  fat  and  vegetable  oil 
facilities  that  would  be  affected  by  this 
proposed  rule.  The  proposed  additional 
level  of  response  planning  would  result 
in  only  minor  additional  informational 
reporting  burdens.  Each  of  the  80 
affected  facilities  would  inciu'  4 
additional  hours  of  information 
reporting  burden.  This  would  result  in 
an  additional  cost  of  $140  per  facility 
(4  hours  X  $35  per  hour).  The  Coast 
Guard  chose  to  require,  facihties  to  plan 
for  AMPD  spills  because  the  spill 
history  of  these  facilities  shows  a 
pattern  of  relatively  small  spill  volimies. 

Therefore,  the  Coast  Guard  certifies 
imder  5  U.S.C.  605(b)  that  this  proposed 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  proposed  rule  will 
have  a  significant  economic  impact  on 
your  business  or  organization,  please 
submit  a  comment  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES  explaining  why  you 
think  it  qualifies  and  in  what  way  and 
to  what  degree  this  proposed  rule  will 
economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  proposed 
rule  so  that  they  can  better  ev^uate  its 
effects  on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  Project 
Development  Division  (G-MSR-1)  at 
202-267-0756. 

The  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  bom 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
vrill  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business,  ff  you 
wish  to  comment  on  the  enforcement 
actions  of  the  Coast  Guard,  call  1-888- 
REG-FAIR  (l-«88-734-3247). 

CoUection  of  Information 

This  proposed  rule  provides  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  As  defined  in  5  CFR 
1320.3(c)  "collection  of  information" 


includes  reporting,  recordkeeping, 
monitoring,  posting,  labeling,  and  other, 
similar  actions.  The  title  and 
description  of  the  respondents,  and  an 
estimate  of  the  total  annual  burden 
follow.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  sources  of  data, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection. 

Title:  Response  Plans  For  Marine- 
Transportation-Related  Facilities 
Handling  Non-petroleum  Oils. 

Summary  of  Collection:  This 
proposed  rule  contains  collection-of- 
information  requirements  in  the 
following  section:  §  154.1220  and 
§154.1225. 

Need  for  Information:  This  proposed 
rule  would  require  owners  or  operators 
of  each  facility  to  modify  their  facility 
response  plans  to  plan  for  an  AMPD  of 
animal  fats  and  vegetable  oils. 

Proposed  Use  of  Information:  The 
proposed  use  of  this  information  is  to 
ensure  that  such  facilities  are  prepared 
to  respond  in  the  event  of  a  spill 
incident.  The  information  would  be 
reviewed  by  the  Coast  Guard  to  assess 
the  effectiveness  of  the  facility  response 
plans. 

Description  of  the  Respondents:  An 
owner  or  operator  of  a  facility  that 
handles,  stores  or  transports  animal  fats 
and  vegetable  oils. 

Nuim>er  of  respondents:  80  focilities. 

Frequency  of  Response:  Annual. 

Bunien  of  response:  4  hours  per 
respondent. 

Estimated  Total  Annual  burden:  320 
hours. 

As  required  by  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Coast  Guard  has  submitted  a  copy  of 
this  proposed  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  of  the  collection  of  information. 

The  Coast  Guard  solicits  public 
comment  on  the  proposed  collection  of 
information  to  (1)  evaluate  whether  the 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Coast  Guard,  including  whether  the 
information  would  have  practical 
utility;  (2)  evaluate  the  accuracy  of  the 
Coast  Guard's  estimate  of  the  burden  of 
the  collection,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  minimize  the  burden 
of  the  collection  on  those  who  are  to 
respond,  as  by  allowing  the  submittal  of 
responses  by  electronic  means  or  the 
use  of  other  forms  of  information 
technology. 

Persons  submitting  comments  on  the 
collection  of  information  should  submit 
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their  comments  both  to  0MB  and  to  the 
Docket  Management  Facility  where 
indicated  under  ADDRESSES  by  the  date 
under  DATES. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
niunber.  Before  the  requirements  for  this 
collection  of  information  become 
effective,  the  Coast  Guard  will  publish 
a  notice  in  the  Federal  Register  of 
OMB's  decision  to  approve,  modify,  or 
disapprove  the  collection. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federahsm 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  imder  figure  2- 
1,  paragraph  (34)(a)  and  (e),  of 
Commandant  Instruction  M16475.1C, 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
documentation.  This  rule  will  not  result 
in — 

(a)  Significant  cumulative  impacts  on 
the  hiunan  environment; 

(b)  A  substantial  controversy  or 
substantial  change  to  existing 
environmental  conditions; 

(c)  Impacts  which  are  more  than 
minimal  on  properties  protected  imder 
4(f)  the  DOT  Act,  as  superseded  by 
Public  Law  97-449  and  section  106  of 
the  National  Historic  Preservation  Act; 
or 

(d)  Inconsistencies  with  any  Federal, 
State,  or  local  laws,  or  administrative 
determinations  relating  to  the 
environment.  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  Executive 
Orders  in  developing  this  NPRM  and 
reached  the  following  conclusions: 

E.0. 12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This 
proposed  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  this  Order. 

E.0. 12875,  Enhancing  the 
Intergovernmental  Partnership.  This 


proposed  rule  will  not  impose,  on  any 
State,  local,  or  tribal  government,  a 
mandate  that  is  not  required  by  statute 
and  that  is  not  funded  by  the  Federal 
government. 

E.0. 12988,  Civil  Justice  Reform.  This 
proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
this  Order  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
biurden. 

E.0. 13045,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  proposed  rule  is  not 
an  economicaUy  significant  rule  and 
does  not  concern  an  environmental  risk 
to  safety  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  Part  154 

Fire  prevention.  Hazardous 
substances.  Oil  pollution.  Reporting  and 
record  keeping  requirements. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  154  as  follows: 

PART  154— FACILITIES 
TRANSFERRING  OIL  OR  HAZARDOUS 
MATERIALS  IN  BULK 

1.  The  authority  citation  for  part  154 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231, 1321(j)(l)(C). 
(i)(5),  (j)(6)  and  (M)(2);  sec.  2,  E.O.  12777,  56 
PR  54757;  49  CFR  1.46. 

Subpart  F  is  also  issued  imder  33 
U.S.C.  2735. 

§154.545    [Amended] 

2.  hi  §  154.545(e),  add  the  words  "and 
subpart  H"  after  the  words  "of  subpart 
F". 

§154.1020    [Amended] 

3.  hi  §  154.1020,  in  the  definition  for 
Facility  that  could  reasonably  be 
expected  to  cause  significant  and 
substantial  harm,  remove  all  words  after 
"under  §  154.1015(c)"  and  add,  in  their 
place,  the  words  "and  §  154.1216.". 

4.  In  §  154.1020,  in  the  definition  for 
Facility  that  could  reasonably  be 
expected  to  cause  substantial  harm, 
remove  all  words  after  "under 

§  154.1015(b)"  and  add,  in  their  place, 
the  words  "and  §  154.1216.". 

5.  Revise  §  154.1210  to  read  as 
follows: 

§  154.1210    Purpose  and  appHcablHty. 

(a)  The  requirements  of  this  subpart 
are  intended  for  use  in  developing 
response  plans  and  identifying  response 
resources  during  the  planning  process. 
They  are  not  performance  standards. 

(b)  This  subpart  estabUshes  oil  spill 
response  planning  requirements  for  an 
owner  or  operator  of  a  facility  that 


handles,  stores,  or  transports  animal  fats 
and  vegetable  oils  including — 

(1)  A  fixed  MTR  facility  capable  of 
transferring  oil  in  bulk,  to  or  finm  a 
vessel  with  a  capacity  of  250  barrels  or 
more;  and 

(2)  A  mobile  MTR  facility  used  or 
intended  to  be  used  to  transfer  oil  to  or 
from  a  vessel  with  a  capacity  of  250 
barrels  or  more. 

6.  Add  §  154.1216  to  read  as  follows: 

§  154.1216    Facility  classiflcatlon. 

(a)  The  Coast  Guard  classifies 
facilities  that  handle,  store,  or  transport 
animal  fats  or  vegetable  oils  as 
"substantial  harm"  facilities  because 
they  may  cause  substantial  harm  to  the 
environment  by  discharging  oil. 

(b)  The  COTP  may  change  the 
classification  of  a  facility  that  handles, 
stores,  or  transports  animal  fats  or 
vegetable  oils.  The  COTP  will  consider 
the  following  factors,  and  any  other 
relevant  factors,  before  changing  the 
classification  of  a  facility: 

(1)  The  tjrpe  and  quantity  of  oils 
handled. 

(2)  The  spill  history  of  the  facility. 

(3)  The  age  of  the  facility. 

(4)  The  public  and  conmiercial  water 
supply  intakes  near  the  facility. 

(5)  The  navigable  waters  near  the 
facility.  Navigable  waters  is  defined  in 
33  CFR  2.05-25. 

(6)  The  fish,  wildlife,  and  sensitive 
environments. 

7.  Revise  §  154.1220  to  read  as 
follows: 

§  1 54.1 220    Response  plan  submission 
requirements. 

(a)  The  owner  or  operator  of  a^  MTR 
facility  identified  in§154.1216asa 
substantial  harm  facility,  shall  prepare 
and  submit  to  the  cognizant  COTP  a 
response  plan  that  meets  the 
requirements  of  this  subpart  and  all 
sections  of  subpart  F  of  this  part,  as 
appropriate,  except  §§  154.1015, 
154.1016, 154.1017, 154.1028, 154.1035, 
154.1045  and  154.1047. 

(b)  The  owner  or  operator  of  an  MTR 
facility  classified  by  the  COTP  under 

§  154.1216(b)  as  a  significant  and 
substantial  harm  facility,  shall  prepare 
and  submit  for  review  and  approval  of 
the  cognizant  COTP  a  response  plan  that 
meets  the  requirements  of  this  subpart 
and  all  sections  of  subpart  F  of  this  part, 
as  appropriate,  except  §§  154.1015, 
154.1016,  154.1017,  154.1028, 154.1045 
and  154.1047. 

(c)  In  addition  to  the  requirements  in 
paragraph  (a)  of  this  section,  the 
response  plan  for  a  mobile  MTR  facility 
must  meet  the  requirements  of 

§  154.1041  subpart  F. 

8.  In  §.154.1225,  revise  the  section 
heading  and  paragraphs  (a)  introductory 
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text,  (a)(1),  (b).  (c),  (d),  and  (e)  to  read 
as  follows: 

§  1 54.1 225    Specific  response  plan 
development  and  evaluation  criteria  for 
fixed  facilities  that  handle,  store,  or 
transport  animal  fats  and  vegetable  oils. 

(a)  The  owner  or  operator  of  a  fixed 
faciUty  that  handles,  stores,  or 
transports  animal  fats  or  vegetable  oils 
must  include  information  in  the 
response  plan  that  identifies — 

(1)  The  procediu^s  and  strategies  for 
responding  to  a  worst  case  discharge 
and  to  an  average  most  probable 
discharge  of  an  animal  fat  or  vegetable 


oil  to  the  maximvmn  extent  practicable; 
and 

***** 

(b)  The  owner  or  operator  of  a  fixed 
facility  must  make  sure  the  equipment 
listed  in  the  response  plan  will  operate 
in  the  geographic  area(s)  where  the 
fecility  operates.  To  determine  if  the 
equipment  will  operate,  the  owner  or 
operator  must — 

(1)  Use  the  criteria  in  table  1  and 
section  2  of  appendix  C  of  this  part;  and 

(2)  Consider  the  limitations  in  the 
area  contingency  plan  for  the  COTP 
zone  where  the  facility  is  located, 
including — 

(i)  Ice  conditions; 
(ii)  Debris; 


(iii)  Temperature  ranges;  and 
(iv)  Weather-related  visibiUty. 

(c)  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports 
animal  fats  or  vegetable  oils  must  name 
the  personnel  and  list  the  equipment, 
including  those  specified  in  §  154.1240, 
that  are  available  by  contract  or  by  a 
method  described  in  §  154.1228(a). 

(d)  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports 
animal  fats  or  vegetable  oils  must  ensure 
that  the  response  resources  in  paragraph 
(c)  of  this  section  are  able  to  effectively 
respond  to  an  incident  within  the 
amount  of  time  indicated  in  the 
following  table,  unless  otherwise 
specified  in  §  154.1240: 


Tierl 
(hrs.) 


Tier  2 


Tier  3 


Higher  volume  port  area ;.... 

Great  Lakes 

All  other  river  and  canal,  inland,  nearshore,  and  offshore  areas 


6 
12 
12 


N/A 
N/A 
N/A 


N/A 
N/A 
N/A 


(e)  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports 
animal  fats  or  vegetable  oils  must — 

(1)  List  in  the  plan  the  personnel  and 
equipment  that  the  owner  or  operator 
will  use  to  fight  fires. 

(2)  If  there  is  not  enough  equipment 
or  personnel  located  at  the  facility, 
arrange  by  contract  or  a  method 
described  in  §  154.1228(a)  to  have  the 
necessary  personnel  and  equipment 
available  to  fight  fires. 

(3)  Identify  an  individual  located  at 
the  facility  who  will  work  with  the  fire 
department  on  fires,  involving  an 
animal  fat  or  vegetable  oil.  The 
individual — 

(i)  Verifies  that  there  are  enough 
trained  personnel  and  operating 
equipment  within  a  reasonable  distance 
to  the  incident  to  fight  fires. 

(ii)  Can  be  the  qualified  individual 
defined  in  §  154.1020  or  an  appropriate 
individual  located  at  the  facility. 
***** 

9.  Add  §  154.1240  to  subpart  H  to  read 
as  follows: 

§  1 54.1 240    Specific  requirements  for 
animal  fats  and  vegetable  oils  facilities  that 
could  reasonably  be  expected  to  cause 
substantial  harm  to  the  environment 

(a)  The  owner  or  operator  of  a  facility, 
classified  under  §  154.1216  as  a  facility 
that  could  reasonably  expect  to  cause 
substantial  harm  to  the  environment, 
must  submit  a  response  plan  that  meets 
the  requirements  of  §  154.1035,  except 
as  modified  by  this  section. 

(b)  The  plan  does  not  need  to  list  the 
facility  or  corporate  organizational 
structure  that  the  owner  or  operator  will 


use  to  manage  the  response,  as  required 
by§154.1035(b)(3)(iii). 

(c)  The  owner  or  operator  must  ensure 
and  identify,  by  contract  or  a  method 
described  in  §  154.1228.  that  the 
response  resources  required  imder 

§  154.1035(b)(3)(iv)  are  available. 

(d)  For  a  fixed  facility,  the  owner  or 
operator  must  also  identify — 

(1)  By  contract,  at  least  1,000  feet  of 
containment  boom  or  two  times  the 
length  of  the  longest  vessel  that 
regularly  conducts  operations  at  the 
facility,  whichever  is  greater,  and  the 
means  of  deploying  and  anchoring  the 
boom  within  1  hour  of  an  incident. 
Based  on  site-specific  or  facility-specific 
information,  the  COTP  may  require  the 
facility  owner  or  operator  to  make 
available  additional  quantities  of 
containment  boom  within  1  hour  of  an 
incident; 

(2)  Adequate  sorbent  material  located 
at  the  facility; 

(3)  Oil  recovery  devices  and  recovered 
oil  storage  capacity  capable  of  being  at 
the  incident's  site  within  2  hours  of  an 
incident;  and 

(4)  Other  appropriate  equipment 
necessary  to  respond  to  an  incident 
involving  the  type  of  oil  handled. 

(e)  For  a  mobile  facility,  the  owner  or 
operator  must  also — 

(1)  Meet  the  requirements  of 
§154.1041; 

(2)  Have  at  least  200  feet  of 
containment  boom  and  the  means  of 
deploying  and  anchoring  the  boom 
within  1  hoiu-  of  an  incident.  Based  on 
site-specific  or  facility-specific 
information,  the  COTP  may  require  the 
facility  owner  or  operator  to  make 


available  additional  quantities  of 
containment  boom  within  1  hour  of  an 
incident; 

(3)  Have  adequate  sorbent  material 
capable  of  being  at  the  site  of  an 
incident  within  1  hour  of  its  discovery; 

(4)  Oil  recovery  devices  and  recovered 
oil  storage  capacity  capable  of  being  at 
incident's  site  within  2  hours  of  an 
incident;  and 

(5)  Other  equipment  necessary  to 
respond  to  an  incident  involving  the 
type  of  oil  handled. 

Dated:  March  24. 1999. 
J.C.  Card, 

Vice  Admiral,  U.S.  Coast  Guard,  Acting 
Commandant. 
[FR  Doc.  99-8274  Filed  4-2-99;  12:33  pm] 
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AGENCY 

40  CFR  Part  112 
[FRL-631»-1] 
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Oil  Pollution  Prevention  and 
Response;  Non-Transportation-Related 
Facilities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  advance 
notice  of  proposed  rulemaking. 

summary:  EPA  proposes  to  amend  the 
Facility  Response  Plan  (FRP) 
requirements  in  the  Oil  Pollution 
Prevention  and  Response  regulation, 
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found  at  40  CFR  part  112  and 
promulgated  imder  the  Clean  Water  Act, 
for  non-transportation-related  facilities. 
The  main  purpose  of  this  proposed  rule 
is  to  provide  a  more  specific 
methodology  for  planning  response 
resources  that  can  be  used  by  owners  or 
operators  of  facilities  that  handle,  store, 
or  transport  animal  fats  and  vegetable 
oils.  EPA  is  issuing  this  proposed  rule 
in  response  to  PubUc  Law  105-276, 
October  18,  1998,  which  requires  EPA  to 
issue  regulations  amending  40  CFR  part 
112  to  comply  with  the  Edible  Oil 
Regulatory  Reform  Act.  In  addition,  EPA 
is  providing  an  advance  notice  for 
similar  revisions  that  will  be  proposed 
for  the  Spill  Prevention,  Control,  and 
Coimtermeasure  Plan  requirements,  also 
foimd  at  40  CFR  part  112. 
DATES:  Send  your  comments  on  or 
before  May  10, 1999. 
ADDRESSES: 

Comments:  Address  yoiu  conunents 
on  the  proposed  FRP  rule  to  the 
Superfund  Docket,  Docket  Number 
SPCC-9P,  mail  code  5203G,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Address  your  comments  on  the  advance 
notice  of  proposed  rulemaking  for  the 
Spill  Prevention,  Control,  and 
Coimtermeasure  (SPCC)  rule  to  the 
Superfund  Docket,  Docket  Number 
SPCC-lOP,  mail  code  5203G,  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington,  DC  20460. 
Send  three  copies  of  your  comments. 
You  also  may  submit  electronic 
comments  in  ASCII  format  to 
superfund.docket@epamail.epa.gov. 

Docket:  You  may  review  materials 
concerning  this  rulemaking  in  the 
Superfund  Docket,  Suite  105, 1235 
Jefferson  Davis  Highway,  Crystal 
Gateway  I,  Arlington,  VA  22202.  You 
may  inspect  the  docket  (Docket  Number 
SPCC-9P  and  SPCC-lOP  )  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays;  and 
you  may  make  an  appointment  to 
review  the  docket  by  calling  703-603- 
9232. 

You  may  copy  a  maximum  of  266 
pages  from  any  regulatory  docket  at  no 


cost.  If  the  niunber  of  pages  copied 
exceeds  266,  however,  you  will  be 
charged  an  administrative  fee  of  $25  and 
a  charge  of  $0.15  per  page  for  each  page 
after  266.  The  docket  will  mail  materials 
to  you  if  you  are  outside  of  the 
Washington,  DC  metropolitan  area. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Oil  Program  Center,  U.S. 
Environmental  Protection  Agency,  at 
703-€03-8823 

(davis.barbara@epamail.epa.gov) 
concerning  the  FRP  proposed  rule;  or 
Hugo  Fleischman,  Oil  Program  Center, 
U.S.  Environmental  Protection  Agency, 
at  703-603-8769 

(fleischman.hugo@epamail.epa.gov) 
concerning  the  advance  notice  of 
proposed  rulemaking  for  the  SPCC  rule; 
or  the  RCRA/Superfund  Hotline  at  800- 
424-9346  (in  the  Washington,  DC 
metropohtan  area,  703-412-9810).  The 
Telecommunications  Device  for  the  Deaf 
(TDD)  Hotline  number  is  800-553-7672 
(in  the  Washington,  DC  metropolitan 
area,  703-412-3323). 
SUPPLEMENTARY  INFORMATION:  We 
organized  the  contents  of  this  Preamble 
in  the  following  outline: 

I.  Introduction 

A.  Regulated  Entities 

B.  Statutory  Authority 

1.  The  Oil  Pollution  Act  of  1990  and  the 
Clean  Water  Act 

2.  Edible  Oil  Regulatory  Reform  Act 

3.  Appropriations  Act 

C.  Background  of  this  Rulemaking 

1.  The  Agency's  Jurisdiction 

2.  Coordination  with  the  United  States 
Coast  Guard 

3. 1994  Final  Facility  Response  Plan  Rule 

D.  FRP-Related  Petitions 

1.  Petition  for  Reconsideration 

2.  Differentiating  Animal  Fats  and 
Vegetable  Oils  firom  Other  Oils 

3.  Other  Petitions  Submitted  to  EPA  and 
the  usee 

II.  Request  for  Comment  and  Discussion  of 

Proposed  Revisions 

A.  Request  for  Comment 

B.  Proposed  Revisions 

1.  Section  112.2  Definitions 

2.  Section  112.20(a)(4)  Preparation  and 
Submission  of  Facility  Response  Plans 
for  Animal  Fat  and  Vegetable  Oil 
Facilities 

3.  Section  112.20(f)  Facility  Classification 


4.  Section  112.20(h)(S)  Response  Planning 
Levels 

5.  Other  Changes 

6.  Appendix  E,  Section  1.2  Definitions 

7.  Appendix  E,  Section  3.0  Determining 
Response  Resources  Required  for  Small 
Discharges — Petroleum  Oils  and  Non- 
petroleum  Oils  Other  than  Animal  Fats 
and  Vegetable  Oils 

8.  Appendix  E,  Section  4.0  Determining 
Response  Resources  Required  for 
Medium  Discharges — Petroleum  Oils  and 
Non-petroleum  Oils  Other  than  Animal 
Fats  and  Vegetable  Oils 

9.  Appendix  E,  Section  6.0  Determining 
the  Appropriate  Amoimt  of  Response 
Equipment 

10.  Appendix  E,  Section  7.0  Calculating 
Planning  Volumes  for  a  Worst  Case 
Discharge — Petroleum  Oils  and  Non- 
petroleum  Oils  Other  than  Animal  Fats 
and  Vegetable  Oils 

11.  Appendix  E,  Section  8.0  Determining 
Response  Resources  Required  for  Small 
Discharges — ^Animal  Fats  and  Vegetable 
OUs 

12.  Appendix  E,  Section  9.0  Determining 
Response  Resources  Required  for 
Medium  Discharges — Animal  Fats  and 
Vegetable  Oils 

13.  Appendix  E,  Section  10.0  Calculating 
Planning  Volumes  for  a  Worst  Case 
Discharge — Animal  Fats  and  Vegetable 
Oils 

C.  Advance  Notice  of  Proposed 
Rulemaking 
ni.  Bibliography 

IV.  Regulatory  Analyses 

A.  Executive  Order  12866:  OMB  Review 

B.  Executive  Order  12875:  Enhancing  the 
Intergovernmental  Partnership 

C.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045:  Children's 
Health 

E.  Regulatory  Flexibility  Act 

F.  Paperwork  Reduction  Act 

G.  Unfunded  Mandates 

H.  National  Technology  Transfer  and 
Advancement  Act 

V.  Appendices  to  the  Preamble 

I.  Introduction 

A.  Regulated  Entities 

Entities  Potentially  Regulated  by  this 
Proposal  Include: 


Category 


NAICS  codes 


Starch  and  Vegetable  Fats  arKJ  Oils  Manufacturing  

Warehousing  and  Storage 

Petroleum  and  Coal  Products  Manufacturing  

Petroleum  Bulk  Stations  and  Terminals 

Crude  Petroleum  and  Natural  Gas  Extraction 

Transportation,  Pipelines,  and  Marinas 

Electric  Power  Generation,  Transmission,  and  Distribution 

Other  Manufacturing 

Gasoline  Stations/Automotive  Rental  and  Leasing 

Heating  Oil  Dealers  

Coal  Mining,  Non-Metallic  Mineral  Mining  and  Quarrying  .. 
Heavy  Construction  


NAICS  31122. 

NAICS  493. 

NAICS  324. 

NAICS  42271. 

NAICS  211111. 

NAICS  482-486/4881 12-48819/4883/48849/492/71393. 

NAICS  2211. 

NAICS  31-33. 

NAICS  4471/5321. 

NAICS  454311. 

NAICS  2121/2123^13114/213116. 

NAICS  234. 
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Category 

NAICS  codes 

Elementarv  and  Secondarv  Schools  Coileaes 

NAICS  6111-6113. 

Hosoitals/Nursina  and  Residential  Care  Facilities 

NAICS  622-623. 

Crop  and  Animal  Production  ~ 

NAICS  111-112. 

This  table  is  not  exhaustive,  but  rather 
it  provides  a  giiide  for  you.  Other  types 
of  entities  not  listed  in  the  table  could 
also  be  subject  to  the  regulation.  To 
determine  whether  this  action  affects 
your  facility,  you  should  carefully 
examine  the  criteria  in  §  112.1  and 
§  112.20  of  title  40  of  the  Code  of 
Federal  Regulations.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  facility, 
consult  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

B.  Statutory  Authority 

1.  The  Oil  Pollution  Act  of  1990  and  the 
Clean  Water  Act 

Congress  enacted  the  Oil  Pollution 
Act  (OPA)  {Public  Law  101-380)  to 
expand  oil  spill  prevention  and 
preparedness  activities,  improve 
response  capabilities,  ensure  that 
shippers  and  oil  companies  pay  the 
costs  of  spills  that  do  occur,  provide  an 
additional  economic  incentive  to 
prevent  spills  through  increased 
penalties  and  enhanced  enforcement, 
establish  an  expanded  research  and 
development  program,  and  establish  a 
new  Oil  Spill  Liability  Trust  Fund, 
administered  by  the  U.S.  Coast  Guard 
(USCG).  Section  4202(a)  of  OPA  amends 
the  Clean  Water  Act  (CWA)  section 
311(j)  to  require  regulations  for  owners 
or  operators  of  facilities  to  prepare  and 
submit  "a  plan  for  responding,  to  the 
maximum  extent  practicable,  to  a  worst 
case  discharge,  and  to  a  substantial 
threat  of  such  a  discharge,  of  oil  or  a 
hazardous  substance"  (i.e.,  a  facility 
response  plan  or  FRP).  This  requirement 
applies  to  any  offshore  facility  and  to 
any  onshore  facility  that,  "because  of  its 
location,  could  reasonably  be  expected 
to  cause  substantial  harm  to  the 
environment  by  discharging  into  or  on 
the  navigable  waters,  adjoining 
shorelines,  or  the  exclusive  economic 
zone"  (i.e.,  a  "substantial  harm" 
facility). 

Section  311(j)(l)(C)  of  the  CWA 
authorizes  the  President  to  issue 
regulations  establishing  procedures, 
methods,  equipment,  and  other 
requirements  to  prevent  discharges  of 
oil  from  vessels  and  facilities  and  to 
contain  such  discharges.  By  Executive 
Order  12777  (56  FR  54757,  October  22, 
1991),  the  President  has  delegated  to 
EPA  the  authority  to  regulate  non- 
transportation-related  onshore  facilities 


under  sections  311(j)(l)(C)  and  311(j)(5) 
of  the  CWA.  The  President  has 
delegated  similar  authority  over 
transportation-related  onshore  fecilities, 
deepwater  ports,  and  vessels  to  the  U.S. 
Department  of  Transportation  (DOT). 
Within  DOT,  the  USCG  is  responsible 
for  developing  requirements  for  vessels 
and  marine  transportation-related 
facilities. 

2.  Edible  Oil  Regulatory  Reform  Act 

Congress  enacted  the  Edible  Oil 
Regulatory  Reform  Act  (EORRA)  (33 
U.S.C.  2720)  on  November  20, 1995. 
Under  this  law.  EPA  must,  in  the 
issuance  or  enforcement  of  any 
regulation  or  the  establishment  of  any 
interpretation  or  guideline  relating  to 
the  transportation,  storage,  discharge, 
release,  emission,  or  disposfd  of  a  fat, 
oil,  or  grease,  differentiate  among  and 
establish  separate  classes  for  animal  fats 
and  oils  and  greases,  fish  and  marine 
mammal  oils,  and  oils  of  vegetable 
origin  (as  opposed  to  petroleum  and 
other  oils  and  greases). 

3.  Appropriations  Act 

Under  the  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1999 
(Public  Law  105-276),  which  was 
signed  into  law  on  October  21, 1998, 
Congress  directed  EPA  to  issue 
regiilations  amending  40  CFR  part  112 
not  later  than  March  31,  1999,  to 
comply  with  the  requirements  of  the 
Edible  Oil  Regulatory  Reform  Act 
(Public  Law  104-55). 

C.  Background  of  this  Bulemaking 

1.  The  Agency's  Jurisdiction 

The  Memorandiun  of  Understanding 
(MOU)  between  DOT  and  EPA.  dated 
November  24, 1971,  established  the 
definitions- of  non-transportation-related 
facilities  and  transportation-related 
facilities.  The  definitions  in  the  1971 
MOU  are  in  Appendix  A  to  40  CFR  part 
112. 

2.  Coordination  with  the  United  States 
Coast  Guard 

EPA  and  the  USCG  are  proposing  to 
modify  their  existing  FRP  rules  for  non- 
transportation-related  facilities  and 
marine  transportation-related  facilities 
that  handle,  store,  and  transport  animal 
fats  and  vegetable  oils.  The  two  agencies 


have  worked  together  closely  to  ensure 
uniformity  in  the  proposed  regulations 
whenever  possible.  Each  agency  is 
proposing  requirements  appropriate  to 
the  luiiverse  of  facilities  that  it 
regulates.  The  two  proposed  rules 
reflect  the  similarities  and  differences  in 
the  nature  and  activities  of  fedlities 
regulated  by  the  two  agencies.  In  EPA's 
proposed  rule,  the  discussion  of  the 
rationale  for  revisions  addresses  the 
similarities  and  differences  between 
EPA-regulated  and  USCG-regulated 
facilities. 

3. 1994  Final  Facility  Response  Plan 
Rule 

On  February  17, 1993,  EPA  ("we") 
pubUshed  a  proposed  rule  to  revise  the 
Oil  Pollution  Prevention  Regiilation, 
which  was  originally  promidgated 
under  the  CAean  Water  Act  (58  FR  8824. 
February  17, 1993).  We  received  a  total 
of  1282  comments  on  the  proposed  rule. 
We  considered  these  comments  in 
developing  the  final  rule.  On  July  1, 
1994,  we  published  the  final  FRP  rule 
amending  40  CFR  part  112  to  add  new 
planning  requirements  for  worst  case 
discharges  to  implement  section 
311(j)(5)  of  the  CWA,  as  amended  by 
OPA  (59  FR  34070,  July  1. 1994).  Under 
the  authority  of  section  311(j){l)(C)  of 
the  CWA,  we  also  required  planning  for 
small  and  mediimi  discharges  of  oil,  as 
appropriate. 

a.  The  Clean  Water  Act  applies  to 
non-petroleum  oils.  In  the  Preamble  to 
the  final  FRP  rule,  we  noted  that  for  the 
purpose  of  CWA  section  311{j) 
planning,  the  CWA  includes  non- 
petrolemn  oils.  We  pointed  out  that  the 
definition  of  "oil"  in  the  CWA  includes 
oil  of  any  kind  (40  CFR  part  112.2).  The 
oils  regulated  by  40  CFR  part  112 
include  animal  fats  and  vegetable  oils. 

6.  Different  rule  requirements  for  non- 
petroleum  oils.  The  FRP  rule  requires 
certain  facility  owners  and  operators  to 
prepare  plans  for  responding  to  a  worst 
case  discharge  of  oil  and  to  a  substantial 
threat  of  such  a  discharge.  It  also 
includes  requirements  to  plan  for  a 
small  and  mediimi  discharge  of  oil. 

In  addressing  comments  on  the 
proposed  FRP  rule,  we  agreed  that 
certain  response  equipment  and 
strategies  used  for  petroleimi  oil  spills 
may  be  inappropriate  for  non-petroleimi 
oil.  For  non-transportation-related 
facilities  under  our  jurisdiction,  we 
adapted  the  USCG  approach  to 
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determine  response  resources  for  worst 
case  discharges  of  non-petroleum  oils. 
Owners  or  operators  of  these  facilities 
must:  (1)  Show  procedures  and 
strategies  for  responding  to  the 
maximum  extent  practicable  to  a  worst 
case  discharge;  (2)  show  sources  of 
equipment  and  supplies  necessary  to 
locate,  recover,  and  mitigate  discharges; 
(3)  demonstrate  that  the  equipment 
identified  will  work  in  the  conditions 
expected  in  the  relevant  geographic 
areas,  and  that  the  equipment  and  other 
resources  will  be  able  to  respond  within 
the  required  times  (according  to  Table  1 
of  Appendix  E  to  part  112);  and  (4) 
ensure  the  availability  of  required 
resources  by  contract  or  other  approved 
means.  Unlike  petroleum  oil  facilities, 
owners  or  operators  of  non-petroleum 
facilities  are  not  limited  to  using 
emulsification  or  evaporation  factors  in 
Appendix  E  (the  Equipment  Appendix) 
of  the  final  rule  to  calculate  response 
resources  for  their  facilities.  In  the  final 
FRP  rule,  we  added  Section  7. 7  to 
Appendix  E  to  reflect  these  changes.  We 
stated  that  when  there  were  results  from 
research  on  such  factors  as 
emulsification  or  evaporation  of  non- 
petroleum  oil,  we  might  make 
additional  changes  (59  FR  34088,  July  1. 
1994).  Based  on  our  examination  of 
recent  research,  we  are  today  proposing 
these  fectors  for  animal  fats  and 
vegetable  oils. 

D.  FRP-Related  Petitions 

1.  Petition  for  Reconsideration 

By  a  letter  dated  August  12, 1994,  we 
received  a  "Petition  for  Reconsideration 
and  Stay  of  Effective  Date"  of  the  OPA- 
mandated  final  FRP  rule  as  the  rule 
applies  to  facilities  that  handle,  store,  or 
transport  animal  fats  or  vegetable  oils. 
The  petition  was  submitted  on  behalf  of 
seven  agricultural  organizations  ("the 
Petitioners"):  the  American  Soybean 
Association,  the  Com  Refiners 
Association,  the  National  Com  Growers 
Association,  the  Institute  of  Shortening 
&  Edible  Oils,  the  National  Cotton 
Coimcil,  the  National  Cottonseed 
Products  Association,  and  the  National 
Oilseed  Processors  Association. 

a.  Petitioners'  request.  To  support 
their  claims,  the  Petitioners  submitted 
an  industry-sponsored  report  titled 
"Environmental  Effects  of  Releases  of 
Animal  Fats  and  Vegetable  Oils  to 
Waterways"  {ENVIRON  Corporation, 
1993)  and  an  associated  study  titled 
"Diesel  Fuel,  Beef  Tallow,  RBD  Soybean 
Oil  and  Crude  Soybean  Oil:  Acute 
Effects  on  the  Fathead  Minnow, 
Pimephales  Promelas"  (Aqua  Survey, 
Inc.,  1993).  We  received  copies  of  both 
of  these  studies  with  a  comment  filed 


more  than  nine  months  after  the  close 
of  the  comment  period  for  the  FRP 
rulemaking.  Based,  in  part,  on  these 
studies,  the  Petitioners  asked  us  to 
create  a  regulatory  regime  for  response 
planning  for  "non-toxic,"  non- 
petroleum  oils  separate  bora  the 
framework  established  for  petroleum 
oils  and  "toxic"  non-petroleimi  oils. 
They  suggested  specific  language 
revisions  for  the  July  1, 1994,  FRP  rule. 
For  facilities  that  handle,  store,  or 
transport  animal  fats  and  vegetable  oils, 
their  suggested  revisions  would:  modify 
the  definition  of  animal  fats  and 
vegetable  oil  (set  out  in  Appendix  E, 
Section  1 .2  of  the  FRP  mle);  allow 
mechanical  dispersal  and  "no  action" 
options  to  be  considered  in  lieu  of  the 
oil  contaiimient  and  recovery  devices 
otherwise  specified  for  response  to  a 
worst  case  discharge;  require  the  use  of 
containment  booms  only  for  the 
protection  of  fish  and  wildlife  and 
sensitive  environments;  and  increase 
the  required  on-scene  arrival  time  for 
response  resoiut:es  at  a  spill  from  12 
hours  (including  travel  time)  to  24  hours 
plus  travel  time  for  mediimi  discharges 
and  worst  case  Tier  1  response 
resources. 

b.  Federal  agency  findings.  The 
Federal  natural  resource  trustee 
agencies  who  reviewed  the  ENVIRON 
study  disagreed  with  many  of  the 
study's  conclusions.  The  U.S.  Fish  and 
Wildlife  Service  (FWS)  stated  that  the 
ENVIRON  Report  did  not  provide  an 
accurate  assessment  of  the  dangers  that 
non-petroleum  oils  pose  to  fish  and 
wildlife  and  environmentally  sensitive 
areas.  The  FWS  further  stated  that  key 
facts  were  misrepresented,  incomplete, 
or  omitted  in  the  ENVIRON  Report  (U.S. 
Department  of  the  Interior,  Fish  & 
Wildlife  Service,  1994).  The  FWS  stated 
that  petroleum  oils  and  vegetable  oils 
and  animal  fats  cause  chronic  effects 
from  the  fouling  of  coats  and  plumage 
in  wildlife,  which  often  leads  to  death. 
The  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  also  reviewed 
the  ENVIRON  study.  NOAA  evaluated 
the  physical  and  chemical  properties, 
toxicity,  and  environmental  effects  of 
spilled  non-petroleum  oils,  including 
coconut,  com,  cottonseed,  fish,  and 
palm  oil,  and  indicated  that  some  edible 
oils,  when  spilled,  may  have  adverse 
environmental  effects  (U.S.  Department 
of  Commerce,  National  Oceanic  and 
Atmospheric  Administration,  1993). 
The  views  of  the  FWS  and  NOAA  on  the 
adverse  effects  of  animal  fats  and 
vegetable  oils  are  discussed  in  detail  in 
the  Preamble  to  the  USCG  final  rule 
setting  forth  response  plan  requirements 
for  marine  transportation-related 


facilities  (61  FR  7890,  F^ruary  29, 
1996);  in  our  Notice  and  Request  for 
Data  (59  FR  53742,  October  26, 1994); 
and  in  our  Denial  of  Petition  Requesting 
Amendment  of  the  Facility  Response 
Plan  (62  FR  54508.  October  20, 1997). 
We  also  discussed  conmients  from  a 
bird  rescue  organization  describing  the 
harmful  effects  of  spilled  animal  fats 
and  vegetable  oils  on  birds  (Frink, 
1994). 

In  view  of  the  differing  scientific 
conclusions  reached  by  the  Petitioners, 
the  FWS,  and  other  groups  and 
agencies,  we  asked  for  broader  public 
comment  on  issues  raised  by  the 
Petitioners  in  our  October  26, 1994 
Notice  and  Request  for  Data.  We  asked 
whether  we  should  have  different 
specific  response  approaches  for 
releases  of  animal  fats  and  vegetable  oils 
(rather  than  increased  flexibility),  and 
for  additional  data  and  comments  on  the 
effects  on  the  environment  of  releases  of 
these  oils.  We  also  asked  commenters  to 
provide  specific  data  comparing  the 
properties  and  effects  of  petroleimi  and 
non-petroleum  oils.  We  received 
fourteen  comments  and  considered 
them  in  our  evaluation  of  the  petition. 
We  did  not  receive  any  new  data  on 
these  issues. 

c.  Denial  of  petition.  On  October  20, 
1997,  EPA  denied  the  petition  to  amend 
the  FRP  rule.  We  found  that  the  petition 
did  not  substantiate  claims  that  animal 
fats  and  vegetable  oils  differ  from 
petroleum  oils  in  properties  and  effects 
and  did  not  support  a  further 
differentiation  between  these  groups  of 
oils  imder  the  FRP  rule.  Instead,  we 
foimd  that  a  worst  case  discharge  or 
substantial  threat  of  discharge  of  animal 
fats  and/or  vegetable  oils  to  navigable 
waters,  adjoining  shorelines,  or  the 
exclusive  economic  zone  could 
reasonably  be  expected  to  cause 
sul}stantial  harm  to  the  environment, 
including  wildlife  that  may  be  killed  by 
the  discharge.  We  pointed  out  that  the 
FRP  rule  already  provides  for  different 
response  planning  requirements  for 
petroleiun  and  non-petroleum  oils, 
including  animal  &ts  and  vegetable  oils. 

We  also  disagreed  with  Petitioners' 
claim  that  animal  fats  and  vegetable  oils 
are  non-toxic  when  spilled  into  the 
envirorunent  and  should  be  placed  in  a 
separate  category  frt>m  other  "toxic" 
non-petroleum  oils.  Information  and 
data  we  reviewed  from  other  sources 
indicate  that  some  animal  fats  and 
vegetable  oils,  their  components,  and 
degradation  products  are  toxic. 
Furthermore,  we  emphasized  that 
toxicity  is  only  one  way  that  oil  spills 
cause  enviroimiental  damage.  Most 
immediate  environmental  effects  are 
physical  effects,  such  as  coating  animals 
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and  plants  with  oil,  suffocating  aquatic 
organisms  from  oxygen  depletion,  and 
destrojring  food  supply  and  habitats.  We 
noted  that  toxicity  is  not  one  of  the 
criteria  in  detennining  which  on-shore 
facilities  are  high-risk  and  must  prepare 
response  plans.  Rather,  the  criteria  for 
determining  high-risk  facilities  are 
certain  facility  and  locational 
characteristics,  because  we  expect  that 
discharges  of  oil  from  facilities  with 
these  characteristics  may  cause 
substantial  harm  to  the  environment. 

2.  Differentiating  Animal  Fats  and 
Vegetable  Oils  From  Other  Oils 

a.  Properties  of  animal  fats  and 
vegetable  oils.  Petroleum  oils,  vegetable 
oils  and  animal  fats,  and  other  non- 
petroleum  oils  share  common  physical 
properties  and  produce  similar 
environmental  effects.  When  spilled  in 
the  aquatic  environment,  these  oils  and 
their  constituents  can  float  on  water; 
dissolve  or  form  emulsions  in  the  water 
colimm;  settle  on  the  bottom  as  a 
sludge;  or  contaminate  the  adjacent 
shoreline,  depending  on  their  physical 
and  chemical  properties.  Similar 
methods  of  removal  and  cleanup  are 
used  to  reduce  the  harm  created  by 
spills  of  petroleiun  oils,  animal  fats  and 
vegetable  oils,  and  other  non-petroleimi 
oils.  We  have  compared  the  properties 
and  effects  of  animal  fats  and  vegetable 
oils  with  petroleiun  oils  in  detail  (See 
62  FR  54508,  October  20, 1997,  and 
supporting  technical  dociunents).  While 
the  physical  and  chemical  properties  of 
vegetable  oils  and  animal  fats  are  highly 
variable,  most  fall  within  a  range  that  is 
similar  to  the  physical  parameters  for 
petroleiun  oils.  Common  properties — 
such  as  solubility,  specific  gravity,  and 
viscosity — are  responsible  for  the 
similar  environmental  effects  of 
petroleum  oils,  vegetable  oils,  and 
animal  fats. 

In  one  respect,  however,  many 
petroleum  oils  differ  from  most 
vegetable  oils  and  animal  fats.  Unlike 
most  vegetable  oils  and  animal  fats, 
many  petroleum  oils  have  a  high  vapor 
pressure.  The  high  vapor  pressure  of 
petroleum  oils  can  lead  to  significant 
evaporation  from  spills.  It  may  also 
produce  exposure  of  nearby  populations 
through  the  eiir  pathway. 

We  describe  some  important 
properties  of  oil  below. 

Solubility.  Solubility  refers  to  the 
ability  of  a  chemical  to  dissolve  in  water 
or  solvents.  Like  petroleum  oils, 
vegetable  oils  and  animal  fats  have 
limited  water  solubility  and  high 
solubility  in  organic  solvents. 

Specific  Gravity.  Specific  gravity  is 
the  ratio  of  the  density  of  a  material  to 
the  density  of  fr«sh  water.  Specific 


gravity  determines  whether  an  oil  floats 
on  the  surface  of  a  water  body  or  sinks 
below  the  surface  and  how  long  oil 
droplets  reside  in  the  water.  It  can  also 
give  a  general  indication  of  other 
properties  of  the  oil.  For  example,  oils 
with  a  low  specific  gravity  tend  to  be 
rich  in  volatile  components  and  are 
highly  fluid  (International  Tanker 
Owners  Pollution  Federation,  1987). 
The  specific  gravity  of  vegetable  oils 
and  animal  fats  whose  properties  we 
examined  is  within  the  range  of  specific 
gravity  values  for  petroleum  oils. 

Viscosity.  Viscosity  refers  to  the 
resistance  to  flow.  It  controls  the  rate  at 
which  oil  spreads  on  water  and  how 
deeply  it  penetrates  the  shore.  Viscosity 
also  determines  how  much  energy 
organisms  need  to  overcome  resistance 
to  their  movement.  At  similar 
temperatures,  the  dynamic  viscosity 
(shear  stress/rate  of  shear)  and 
kinematic  viscosity  (djmamic  viscosity/ 
density)  of  vegetable  oils  and  animal 
fats  are  somewhat  greater  than  those  for 
light  petroleum  oils  but  less  than  those 
for  heavy  petroleum  oils.  The  viscosity 
of  canola  oil  represents  a  medium 
weight  oil  and  is  comparable  to  that  of 
a  li^tly  weathered  Prudhoe  Bay  crude 
oil  after  it  has  evaporated  by  10  percent 
(Allen  and  Nelson,  1983). 

Vapor  Pressure.  Vapor  pressure  is  the 
pressure  that  a  solid  or  liquid  exerts  in 
equilibrium  with  its  own  vapor 
depending  on  temperature.  It  tontrols 
the  evaporation  rate  of  an  oil  spill  and 
air  concentrations.  The  higher  the  vapor 
pressure  of  an  oil,  the  faster  it 
evaporates.  Vapor  pressure  varies  over  a 
wide  range  for  petroleum  oils,  from 
moderately  volatile  diesel-like  products 
to  slightly  volatile  heavy  crude  oils  and 
residual  products.  The  vapor  pressure  of 
animal  fats  and  vegetable  oils  is 
generally  much  lower  than  that  of  many 
petroleum  oils.  Evaporation  is 
significant  for  many  petroleum  oil 
spills,  some  of  which  completely 
evaporate  in  one  to  two  days,  but  it  is 
rarely  an  important  factor  in  spills  of 
vegetable  oils  and  animal  fats.  In  some 
vegetable  oils,  however,  there  is  a  small 
volatile  fraction  that  can  evaporate. 
Thermal  decomposition  can  also  cause 
the  formation  of  many  volatile 
degradation  products. 

Surface  Tension.  The  spreading  of  oil 
relates  to  surface  tension  (interfacial 
tension)  in  a  complex  manner.  When 
the  sum  of  the  oil-water  and  oil-air 
interfacial  tensions  is  less  than  the 
water-air  interfacial  tension,  spreading 
is  promoted.  At  25  "C,  the  oil-water 
interfacial  tension  for  canola  oil  is  far 
less  than  that  of  Prudhoe  Bay  crude  oil, 
suggesting  that  canola  oil  could  spread 
more  (Allen  and  Nelson,  1983).  Surface 


tension  measurements  in  the  laboratory, 
however,  are  not  necessarily  predictive 
of  the  behavior  of  oil  that  is  being 
transformed  by  many  processes  in  the 
environment. 

Emulsions.  Emulsions  are  fine 
droplets  of  liquid  dispersed  in  a  second, 
immiscible  liquid.  When  oil  and  water 
mix  vigorously,  they  form  a  dispersion 
of  water  droplets  in  oil  and  oil  droplets 
in  water  (Hui,  1996c).  When  mixing 
stops,  the  phases  separate.  Small  water 
drops  fall  toward  the  interface  between 
the  phases,  and  the  oil  drops  rise.  The 
emulsion  breaks.  When  an  emulsifier  is 
present,  one  phase  becomes  continuous, 
while  the  other  remains  dispersed.  The 
continuous  phase  is  usually  the  one  in 
which  the  emulsifier  is  soluble. 

The  tendency  of  petroleum  and  non- 
petroleum  oils  to  form  emulsions  of 
water-in-oil  or  oil-in-water  depends  on 
the  unique  chemical  composition  of  the 
oil  as  well  as  temperature,  the  presence 
of  stabilizing  compounds,  and  other 
factors.  When  an  emulsion  is  formed  in 
the  environment,  the  oil  changes 
appearance  and  its  viscosity  can 
increase  by  many  orders  of  magnitude. 
Removal  of  the  oil  becomes  harder 
because  of  the  increased  difficulty  in 
pumping  viscous  fluids  with  up  to 
fivefold  increases  in  volume. 

The  similar  tendencies  for  formation 
of  emulsions  by  petroleum  oils, 
vegetable  oils,  and  animal  fats  is 
described  in  greater  detail  in  the 
discussion  of  Appendix  E,  Section  10 
and  Table  7. 

Adhesions.  Although  the  ability  to 
form  adhesions  is  difficult  to  measure 
and  predict,  adhesions  influence  the 
ease  with  which  spilled  oil  can  be 
physically  removed  from  surfaces. 
When  water  is  colder  than  the  oil  pour 
point,  oils  become  viscous  and  tar-like 
or  form  semi-solid,  spherical  particles 
that  are  difficult  to  recover.  Weathering 
and  evaporation  are  slowed,  and  oils 
may  become  entrapped  or  encapsulated 
in  ice  and  later  may  float  on  the  surface 
when  ice  breaks  up.  In  ice  adhesion 
tests,  canola  oil  and  Prudhoe  Bay  crude 
oil  had  the  same  tendency  to  coat  the 
surface  of  sea  ice  drawn  up  through  an 
oil/water  interface  (Allen  and  Nelson, 
1983).  Neither  oil  adhered  to  submerged 
sea  ice  even  after  surface  coating.  This 
study  suggests  that  some  vegetable  oils 
and  petroleum  oils  have  a  similar  ability 
to  form  adhesions  under  certain 
environmental  conditions. 

b.  Environmental  effects.  Physical 
contact,  destruction  of  food  sources,  and 
toxic  contamination  produce  the 
harmful  enviroimiental  effects  of  spills 
of  petroleum  oils,  animal  fats  and 
vegetable  oils,  and  non-petroleum  oils 
other  than  animal  fats  and  vegetable  oils 
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(62  FR  54508,  October  20, 1997).  Nearly 
all  of  the  most  immediate  and 
devastating  environmental  effects  from 
oil  spills,  such  as  smothering  of  fish  or 
coating  of  birds  and  mammals  and  their 
food  with  oil,  are  physical  effects 
related  to  the  physical  properties  of  oils 
and  their  interactions  with  living 
systems. 

These  immediate  physical  effects  and 
effects  on  food  sources  may  not  be 
considered  the  result  of  "toxicity"  in  the 
classic  sense — i.e.,  effects  that  are 
produced  when  a  chemical  reacts  with 
a  specific  receptor  site  of  an  organism  at 
a  high  enough  concentration  for  a 
sufficient  length  of  time.  Nevertheless, 
severe  debilitation  and  death  of  fish  and 
wildlife  and  destruction  of  their  habitats 
can  result  from  spills  of  animal  fats  and 
vegetable  oils,  other  non-petroleum  oils, 
and  petroleuim  and  petroleimi  products. 

Like  petroleum  oils,  animal  fats  and 
vegetable  oils  and  their  constituents  can 
cause  toxic  effects  that  are  summarized 
below.  They  can: 

•  Cause  devastating  physical  effects, 
such  as  coating  animals  and  plants  with 
oil  and  suffocating  them  by  oxygen 
depletion; 

•  Be  toxic  and  form  toxic  products; 

•  Destroy  future  and  existing  food 
supply,  breeding  animals,  and  habitat; 

•  Produce  rancid  odors; 

•  Foul  shorelines,  clog  water 
treatment  plants,  and  catch  fire  when 
ignition  sources  are  present;  and 

•  Form  products  that  linger  in  the 
environment  for  many  years. 

Adverse  environmental  effects  can  also 
occur  long  after  the  initial  exposure  to 
animal  fats  and  vegetable  oils  because  of 
the  formation  of  toxic  or  persistent 
products  in  the  environment, 
destruction  of  food  sources  and  habitat, 
or  diminished  reproduction. 

Scientific  research  and  experience 
with  actual  spills  have  shown  that  spills 
of  animal  fats  and  vegetable  oils  kill  or 
injure  fish,  birds,  mammals,  and  other 
species  and  produce  other  undesirable 
effects.  Waterfowl  and  other  birds, 
mammals,  and  fish  that  are  coated  with 
animal  fats  or  vegetable  oils  can  die  of 
hypothermia,  dehydration  and  diarrhea, 
or  starvation.  They  can  also  sink  and 
drown  or  fall  victim  to  predators.  Fish 
and  other  aquatic  orgaiiisms  may 
suffocate  because  of  the  depletion  of 
oxygen  caused  by  spilled  animal  fats 
and  vegetable  oils  in  water.  Animal  fats 
and  vegetable  oils  can  kill  or  injure 
wildlife  through  physical  effects  or 
toxicity. 

Spills  of  animal  fats  and  vegetable  oils 
have  the  same  or  similar  devastating 
impacts  on  the  aquatic  environment  as 
petroleum  oils.  Reports  of  real-world  oil 


spills  detail  the  environmental  harm 
that  can  be  produced  by  spills  of 
vegetable  oils  and  animal  fats  into  the 
environment  (62  FR  54508,  October  20, 
1997). 

c.  Toxicity.  Adverse  effects  occur 
through  both  non-toxic  and  toxic 
mechanisms.  Toxicity  refers  to  adverse 
effects  that  are  produced  when  a 
chemical  reacts  with  a  specific  receptor 
site  of  an  organism  at  a  high  enough 
concentration  for  a  sufficient  length  of 
time.  Toxicity  is  affected  by  the 
characteristics  of  the  organisms  and 
properties  of  the  chemicals  or  mixtures 
involved,  the  duration  of  exposure  and 
dose  required  to  produce  the  effects, 
and  the  nature  of  the  toxic  effects 
(Klaassen  et  al.,  1986). 

Many  factors  determine  the  toxicity  of 
chemicals  or  mixtures.  The  ingestion  of 
small  quantities  of  animal  fats  and 
vegetable  oils  in  food  by  humans  and 
animals  is  a  completely  different 
situation  fit>m  spills  of  oil  into  the 
environment.  These  situations  differ 
markedly  in  the  extent  and  duration  of 
exposiire,  the  route  of  exposure,  the 
composition  of  the  chemicals  involved, 
the  organisms  and  ecosystems  exposed, 
the  circumstances  surrounding  the 
exposure,  and  the  types  of  effects 
produced — factors  that  determine  the 
toxicity  and  severity  of  the  adverse 
effects  of  chemicals.  Thus,  even  if  the 
human  or  animal  consumption  of  small 
quantities  of  oils  in  food  were  judged 
completely  safe,  no  inferences  could  be 
drawn  about  the  toxicity  and  other 
effects  of  animal  fats  and  vegetable  oils 
on  environmental  organisms  exposed  in 
the  very  different  circumstances  of  oil 
spills. 

The  toxic  effects  from  acute  exposure 
to  a  chemical  (e.g.,  a  single  dose]  during 
a  short  period  of  time,  such  as  24  hours, 
may  differ  gready  from  those  produced 
by  repeated  or  chronic  exposures.  Oil 
spills  may  result  in  chronic  exposure  if 
oil  or  its  degradation  products  remaiii  in 
the  environment  for  a  long  time. 

Petroleum  Oils.  Petroleum  oils  affect 
nearly  all  aspects  of  physiology  and 
metabolism  and  produce  impacts  on 
numerous  organ  systems  of  plants  and 
animals,  as  well  as  altering  local 
populations,  community  structure,  and 
biomass  (Albers,  1995;  National 
Academy  of  Sciences,  1985; 
International  Agency  for  Research  on 
Cancer,  1984).  Commonly  reported 
individual  effects  of  petroleum  oils 
include  impaired  reproduction  and 
reduced  growth,  as  well  as  death  in 
plants,  fish,  birds,  invertebrates, 
reptiles,  and  amphibians;  blood,  liver, 
and  kidney  disorders  in  fish,  birds,  and 
mammals;  malformations  in  fish  and 
bfrds;  altered  respiration  or  heart  rate  in 


invertebrates,  fish,  reptiles,  and 
amphibians;  altered  endocrine  function 
in  fish  and  birds;  altered  behavior  in 
many  animal  species;  hypothermia  in 
bfrds  and  mammals;  impafred  salt  gland 
function  in  bfrds,  reptiles,  and 
amphibians;  altered  photosynthesis  in 
plants;  and  increased  cells  in  gills  and 
fin  erosion  in  fish.  Among  the  group 
effects  of  pefroleum  are  changes  in  local 
population  and  community  structure  in 
plants,  invertebrates,  and  bfrds,  and 
changes  in  biomass  of  plants  and 
invertebrates. 

Certain  petroleum  products  and  crude 
oil  fractions  are  associated  with 
increased  cancer  in  refinery  workers 
and  laboratory  animals  (lARC,  1989). 
Many  of  these  petroleum  oils  contain 
benzene  and  polynuclear  aromatic 
hydrocarbons  (PAHs),  toxic  constituents 
that  are  carcinogenic  in  humans  and 
animals. 

Vegetable  Oils  and  Animal  Fats. 
Some  acute  lethality  tests  suggest  that 
petroleimi  oils  are  more  toxic  to  some 
aquatic  species  than  certain  vegetable 
oils  and  animal  fats.  Other  studies, 
however,  show  that  vegetable  oils  are 
more  toxic  than  certain  petroleimi  oils 
(62  FR54508,  October  20, 1997).  In  one 
study,  no  rats  receiving  mineral  oil  died, 
although  smaller  doses  of  the  vegetable 
oils  administered  for  a  shorter  time 
period  killed  rats  (Boyd,  1973).  Acute 
lethality  tests  are  typically  LCso  (lethal 
concentration  50)  or  LDso  (lethal  dose 
50)  tests  that  do  not  describe  a  "safe" 
level  but  rather  a  level  at  which  50 
percent  of  test  organisms  are  killed 
under  the  experimental  conditions  of 
the  test.  Standard  acute  toxicity  tests  are 
not  designed  to  test  for  the  effects  of 
spills  of  highly  insoluble  materials,  such 
as  oils,  but  to  measure  the  toxicity  of 
chemicals  in  normal  use  and  disposal  in 
effluents.  Researchers  have  raised 
serious  questions  about  the  relevance  of 
such  tests  to  spills  in  the  envfronment 
(NAS,  1985). 

Animal  fats  and  vegetable  oils 
produce  other  tjqpes  of  acute  toxicity  as 
well.  Like  petroleum  oils,  animal  fats 
and  vegetable  oils  are  laxatives  that  can 
produce  diarrhea  or  lipid  pneumonia  in 
animals  and  can  impafr  their  ability  to 
escape  predators  (Frink,  1994;  USDOI/ 
FWS,  1994).  Clinical  signs  of  toxicity  in 
rats  fed  large  amounts  of  com  oil  or 
cottonseed  oil  for  4  or  5  days  include 
decreased  appetite,  loss  of  body  weight, 
diarrhea,  fur  soiling,  incoordination, 
cyanosis  (dark  blue  skin  color  fit)m 
deficient  oxygenation  of  the  blood),  and 
prostration,  followed  by  respiratory 
failure  and  central  nervous  system 
depression,  coma,  and  death  (Boyd, 
1973).  Autopsies  showed  violent  local 
irritation  of  the  gastrointestinal  tract 
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that  allowed  the  absorption  of  oil 
droplets  into  the  bloodstream,  hi 
tissues,  the  oil  droplets  produced 
inflammation,  congestion  in  the  blood 
vessels,  and  degenerative  changes  in  the 
kidney,  among  other  effects. 

Animals  exposed  to  vegetable  oils  and 
animal  fats  can  manifest  a  range  of 
chronic  toxic  effects.  High  levels  of 
some  types  of  fats  increase  growth  and 
obesity  but  cause  early  dea&  in  several 
species  of  animals  and  may  decrease 
their  reproductive  abiUty  or  the  survival 
of  offspring  (NAS/NRC.  1995;  French  et 
al.,  1953).  On  the  other  hand,  the  growth 
of  some  fish  decreases  with  elevated 
levels  of  oils  (NAS/NRC,  1981. 1983; 
Takeuchi  and  Watanabe,  1979;  Stickney 
and  Andrews,  1971, 1972).  Mussels 
exposed  to  one  of  four  vegetable  oils 
began  to  die  after  2  or  3  weeks  of 
exposure  (Salgado,  1995;  Mudge,  1995, 
1997a).  Mussels  exposed  to  low  levels  of 
sunflower  oil  exhibited  growth 
inhibition,  effects  on  shells  and  shell 
lining,  and  decreases  in  the  foot 
extension  activity  that  is  essential  to 
survival. 

Studies  have  associated  dietary  fat 
consiunption  with  the  increased 
incidence  of  some  types  of  cancer, 
including  mammary  and  colon  cancer, 
in  laboratory  animals  and  himians  (Hui, 
1996a;  US  Department  of  Health  and 
Human  Services,  1990;  Food  and 
Agricultiire  Organization/World  Health 
Organization,  1994).  The  intake  of 
dietary  fat  or  certain  types  of  fat  has  also 
been  correlated  with  the  incidence  of 
coronary  artery  disease,  diabetes,  and 
obesity  in  epidemiological  studies.  High 
dietary  fat  intake  has  also  been  linked 
to  altered  immunity,  changes  in  steroid 
excretion,  and  effects  on  bone  modeling 
and  remodeling  in  hiunans. 

Some  vegetable  oils  and  animal  &ts 
contain  toxic  constituents,  including 
specific  fatty  acids  and  oxidation 
products  formed  by  processing,  heating, 
storage,  or  reactions  in  the  environment 
(Hui,  1996a;  Berardi  and  Goldblatt, 
1980;  Yannai,  1980;  Mattson,  1973).  We 
have  summarized  the  toxic  effects  of 
some  of  these  constituents  on  the  heart, 
red  blood  cells,  and  immiuie  system,  as 
well  as  effects  on  metabolism  and 
impairment  of  reproduction  and  growth 
(62  FR  54508,  October  20, 1997).  hi 
addition,  some  lipid  oxidation  products 
may  play  a  role  in  development  of 
cancer  and  atherosclerosis. 

d.  How  properties  and  effects  of  oils 
are  changed  in  the  environment.  The 
physical  and  chemical  properties  of 
peti'oleum  and  non-petroleum  oils  can 
change  after  spills  into  the  environment 
(USDOC/NOAA,  1992, 1996;  Levds  et 
al.,  1995;  ITOPF,  1987;  NAS,  1985;  Hui, 
1996a).  Primary  weathering  processes 


that  affect  the  composition  of  oil 
include  spreading,  evaporation, 
dissolution,  dispersion,  emulsification, 
and  sedimentation  (USDOC/NOAA, 
1992,  1994, 1996).  Wind  transport, 
photochemical  degradation,  and 
microbial  degradation  may  also  play 
important  roles.  These  processes  can 
change  the  composition,  behavior, 
routes  of  exposure,  persistence,  and 
toxicity  of  the  spilled  oil.  As  the  spilled 
oil  is  changed  by  these  environmental 
processes,  its  toxicity  may  increase, 
decrease,  or  stay  the  same.  These 
changes  may  reduce  the  volume  of  some 
oils  and  increase  the  voliune  in  other 
oils  because  of  their  persistence  in  water 
or  abihty  to  form  emulsions.  While 
some  weathering  mechanisms  are 
different  for  petrolexim  oils  and  animal 
fats  and  vegetable  oils,  spills  of  all  of 
these  oils  can  create  heavy  sludges  and 
hardened  exposed  siufaces  with 
aggregates  or  tars  that  can  persist  in  the 
environment  for  many  years  (USDOC/ 
NOAA,  1994;  NAS,  1985;  Mudge,  1995, 
1997a,  1997b). 

Oil  can  affect  different  parts  of  the 
ecosystem  as  its  composition  changes. 
For  example,  when  the  lighter  fractions 
of  petroleum  oil  dissolve  or  evaporate, 
the  oil  sinks  and  contaminates 
sediments  and  contributes  to  water 
column  toxicity  (USDOC/NOAA,  1992; 
Hartung,  1995;  NAS,  1985).  Spilled 
sunflower  oil  forms  polymers  that  can 
wash  ashore  or  sink  and  cover 
sediments,  exposing  benthic  and 
intertidal  communities  to  the  oil 
(Mudge  et  al.,  1993, 1995).  Spilled 
soybean  oil  can  change  its 
environmental  behavior,  forming 
rubbery  floating  masses  that  move 
downstream  and  cover  sediments  on  the 
bottom  of  water  bodies  or  lodge  on  the 
shoreline  (Miimesota,  1963;  USDHHS/ 
PHS,  1963). 

e.  How  properties  affect  removal  of 
spilled  oils.  In  aquatic  environments, 
the  behavior  of  petroleum  oils  and 
vegetable  oils  and  animal  fats  is  similar. 
They  can  form  a  layer  on  water,  settle 
out  on  sediments,  foul  shorelines  and 
beaches,  and  form  emulsions  when 
there  is  agitation  by  surf,  wind,  rapidly 
flowing  streams,  or  prolonged  exposure 
to  heat  or  Ught  (Crump-Wiesner  and 
Jennings,  1975;  USDOC/NOAA,  1996). 
When  the  emulsions  and  surface  films 
or  masses  are  entangled  with, debris, 
they  can  settle  to  the  bottom  as  sludge. 

Because  of  the  similarity  in  properties 
of  petroleum  and  non-petroleum  oils, 
including  vegetable  oils  and  animal  fats, 
many  similar  methods  are  used  for  their 
containment,  removal  from  the  aquatic 
environment,  and  cleanup  from 
shorelines  when  the  oils  are  spilled  in 
the  environment.  Canola  oil  and 


Prudhoe  Bay  crude  oil  exhibited  similar 
behavior  in  field  tests  with  certain  types 
of  spill  control  equipmeni,  including 
their  tendency  to  form  emulsions  with 
seawater  in  cold  tempera  tures  and  their 
affinity  for  surfaces  (Allen  and  Nebon, 
1983). 

Because  of  its  greater  viscosity  at  cold 
temperatures,  the  recovery  rate  for 
canola  oil  with  satiuated  mop  fibers  was 
30  to  40  percent  greater  than  that  of 
crude  oil;  at  warm  temperatures,  the 
recovered  volume  of  canola  oil  was 
twice  that  of  crude  oil  (Allen  and 
Nelson,  1983).  While  canola  oil 
penetrated  fibers  of  soibent  pads  at  a 
slightly  slower  rate  than  Prudhoe  Bay 
crude  oil,  saturation  for  both  occiured 
within  minutes.  The  volumes  absorbed 
and  recovered  from  saturated  pads  were 
nearly  identical  for  both  oils,  with 
amounts  absorbed  increasing  with 
reduced  temperatiues. 

3.  Other  Petitions  Submitted  to  EPA  and 
theUSCG 

On  January  16, 1998,  we  received  a 
request  from  the  Animal  Fat/Vegetable 
Oil  CoaUtion  to  modify  the  FRP  rule  as 
it  applies  to  facilities  that  handle,  store, 
or  transport  vegetable  oils  and  animal 
fats.  We  met  with  Coafition 
representatives  on  April  6, 1998  to 
clarify  their  request.  On  April  9, 1998, 
we  received  a  second  request  amending 
two  items  in  the  previous  request.  The 
requests  ask  us  to  revise  the  FRP  rule  by 
creating  a  separate  category  for  response 
planning  for  animal  fat/vegetable  oil 
facilities  and  a  separate  Appendix  with 
procedures  for  these  faciUties.  The 
requests  also  include  suggested 
language  for  the  revised  rule.  The 
suggested  language  would  make  the 
following  changes  for  facihties  that 
handle,  store,  or  transport  vegetable  oils 
and  animal  fats: 

•  Move  the  definitions  of  vegetable 
oils  and  animal  fats  from  the  Preamble 
and  Appendix  E  of  the  current  FRP  rule 
to  the  definitions  section,  and  modify 
the  language  slightly; 

•  State  the  applicabiUty  dates  by 
which  facilities  storing  vegetable  oils 
and  animal  fats  would  need  to  comply 
with  the  rule; 

•  Limit  requirements  for  submitting  a 
facility  response  plan; 

•  change  the  planning  distance 
formula  used  in  determining  whether  a 
faciUty  storing  vegetable  oils  and  animal 
fats  may  present  substantial  harm; 

•  Revise  the  criteria  considered  by 
EPA  Regional  Administrators  in 
determining  whether  a  facifity  is  a 
significant  and  substantial  harm  faciUty; 

•  Increase  required  response  time 
from  on-scene  arrival  time  of  12  hours 
including  travel  time  to  24  hours,  with 


17234 


Federal  Register /Vol.  64,  No.  67  /  Thursday,  April  8,  1999 /Proposed  Rules 


a  response  commencing  within  12  hours 
of  discovery  of  a  discharge; 

•  Eliminate  planning  for  small  or 
medium  discharges  of  oil  and  eliminate 
tier  planning  requirements; 

•  Eliminate  the  definitions  of  non- 
persistent  and  persistent  oil; 

•  Allow  mechanical  dispersal  and 
"no  action"  options  to  be  considered  in 
lieu  of  the  oil  containment  and  recovery 
devices  otherwise  specified  for  response 
for  a  worst  case  discharge;  and 

•  Make  other  changes  in  the  rule 
language. 

We  address  some  of  these  issues  in 
detail  in  this  proposed  rule.  On  March 
14, 1997,  the  National  Oilseed 
Processors  Association  filed  a  petition 
with  the  USCG  requesting  similar 
amendments  to  the  marine- 
transportation-related  facility  response 
plan  regulations.  To  further  address 
these  petitions,  EPA  and  the  USCG  are 
requesting  comments  and  information 
on  how  facilities  that  handle  animal  fats 
and  vegetable  oils  should  be  regulated. 

n.  Request  for  Comment  and  Discussion 
of  Proposed  Revisions 

A.  Request  for  Comment 

We  request  pubUc  comments  on  the 
usefulness  of  the  new  procedure  and 
tables  in  the  proposed  rule  for 
determining  response  equipment  needs 
for  facilities  that  handle,  store,  or 
transport  animal  fats  and  vegetable  oils 
compared  to  the  approach  provided  in 
the  existing  nde.  In  connection  with 
these  proposed  changes,  we  invite 
public  comment  on  new  approaches  or 
data  that  have  been  developed  since  the 
issuance  of  the  rule,  which  would 
reduce  the  burden  of  FRP  rule 
requirements  without  compromising 
environmental  protection.  We  are 
interested  in  research  in  progress  or 
planned  research  on  the  issues  raised  in 
this  rule.  We  also  request  data  and 
comments  bearing  on  the  issues  raised 
in  the  requests  for  changes  to  the 
existing  regulations. 

In  addition,  we  invite  public 
comments  for  the  purpose  of  securing 
information  to  develop  possible  future 
rules  or  policies.  We  seek  data  and 
comments  on  approaches  for  non- 
petroleum  oils  other  than  animal  fats 
and  vegetable  oils  that  are  not  now 
required,  but  that  would  enhance  the 
environmental  protection  the  FRP  rule 
provides. 

B.  Proposed  Revisions 

The  main  purpose  of  these  revisions 
is  to  provide  a  more  specific 
methodology  for  planning  response 
resources  that  can  be  used  by  owners  or 
operators  of  facilities  that  handle,  store. 


or  transport  animal  fats  and  vegetable 
oils.  Specific  proposed  revisions  are 
discussed  below. 

1.  Section  112.2  Definitions 

The  FRP  rule  defines  oil  as  "oil  of  any 
kind  or  in  any  form,  including,  but  not 
limited  to  petroleum,  fuel  oil,  sludge,  oil 
refuse  and  oil  mixed  with  wastes  other 
than  dredged  spoil."  (40  CFR  112.2).  In 
response  to  comments  on  our  1993 
proposed  FRP  rule  (58  FR  8866, 
February  17, 1993),  we  set  forth 
definitions  for  "animal  fat,"  "vegetable 
oil,  "  "petroleum  oil,"  "non-petroleum 
oil,"  and  "other  non-petroleum  oil"  in 
the  Preamble  to  the  final  FRP  rule  (59 
FR  34070,  34088  July  1,  1994)  to  assist 
owners  or  operators  In  distinguishing 
among  oil  types.  We  also  define  non- 
petroleum  oil  In  Appendix  E  to  the  rule. 

We  propose  to  ada  the  definitions  of 
"animal  fat,"  "non-petroleum  oil," 
"petroleum  oil,"  and  "vegetable  oil"  to 
the  FRP  regulations  in  §  112.2.  We 
believe  that  adding  these  definitions  to 
the  regulatory  text  will  help  the 
regulated  community  better  understand 
the  FRP  rule.  We  have  made  slight 
revisions  to  the  definitions  to  more 
closely  reflect  the  language  of  the  1995 
Edible  OH  Regulatory  Reform  Act. 
According  to  the  proposed  definitions, 
non-petroleum  oils  other  than  animal 
fats  and  vegetable  oils  would  include, 
but  are  not  limited  to,  coal  tar,  silicone 
oils,  and  tiupentlne. 

2.  Section  112.20(a)(4)  Preparation 
and  Submission  of  Facility  Response 
Plans  for  Animal  Fat  and  Vegetable  Oil 
Facilities 

The  current  FRP  rule  includes 
requirements  for  the  owner  or  operator 
of  a  facility  to  prepare  and  submit  an 
FRP  to  the  RA  in  §  112.20(a)(1),  (a)(2), 
and  (a)(3).  The  proposed  nUe  includes 
a  new  §  112.20(a)(4)  that  describes  the 
requirements  for  the  facility  owner  or 
operator  to  prepare  and  submit  an  FRP 
using  the  new  methodology  for  response 
planning  for  animal  fats  and  vegetable 
oils.  The  proposed  new  methodology  for 
calculating  planning  volumes  for  worst 
case  discharges  of  animal  fats  and 
vegetable  oils  is  discussed  in  Appendix 
E,  Section  10. 

The  proposed  requirements  for 
preparation  and  submission  of  an  FRP 
for  animal  fat  and  vegetable  oil  facilities 
are  as  follows: 

•  If  you  have  an  approved  FRP,  you 
would  not  have  to  prepare  a  new  plan, 
unless  there  is  a  planned  change  In 
design,  construction,  operation,  or 
maintenance  or  an  unplanned  event  or 
change  in  facility  characteristics.  The 
existing  FRP  would  be  good  for  the  5- 
year  period  of  approval.  The 
requirements  for  submitting  a  new  plan 


after  planned  or  unplanned  changes  or 
events  would  be  the  same  as  in  the 
ourent  rule. 

•  If  you  have  submitted  an  FRP  to  the 
RA  and  have  not  received  approval,  you 
woidd  recalculate  response  resources 
using  the  new  methodology.  The  new 
methodology  is  described  In  detail  in 
the  discussion  of  Appendix  E,  Section 
10.  If  your  FRP  does  not  meet  or  exceed 
the  recalculated  estimate  of  response 
resources,  you  would  prepare  and 
submit  a  new  plan  to  meet  this  estimate 
within  60  days  of  the  effective  date  of 
this  rule.  A  new  plan  would  not  be 
required,  however,  if  your  existing  FRP 
meets  or  exceeds  the  new  estimate  of 
response  resoiux:es. 

•  If  you  are  preparing  a  new  FRP,  you 
would  ensure  that  response  resources 
meet  or  exceed  the  estimate  obtained 
using  the  new  methodology.  You  would 
submit  the  new  plan  prior  to  the  start  of 
operations  as  required  by  the  existing 
FRP  rule. 

•  If  you  are  amending  yoiu-  FRP,  you 
would  recalculate  the  response 
resources  using  the  new  methodology 
and  ensure  that  response  resources  meet 
or  exceed  the  new  estimate.  If  the  plan 
does  not  meet  or  exceed  the 
requirements,  you  would  submit  a  new 
plan.  In  the  proposed  rule,  the  time 
requirements  for  submitting  a  new  plan 
remain  the  same  as  in  the  existing  FRP 
rule. 

3.  Section  112.20(f)  Facility 
Classification 

OPA  requires  agencies  to  classify 
facilities  for  the  purposes  of  response 
planning  based  on  the  fecility's 
expected  ability  to  cause  "substantial 
harm"  or  "significant  and  substantial 
harm"  to  the  environment  in  the  event 
of  a  spill  or  discharge.  In  §  112.20(f)(1), 
we  indicate  two  sets  of  criteria  that 
define  a  "substantial  harm"  facility  for 
the  purposes  of  response  planning: 

•  Any  non-transportation-related 
facility  that  transfers  oil  over  water  to  or 
from  vessels  and  has  a  total  oil  storage 
capacity  greater  than  or  equal  to  42,000 
gallons;  or 

•  Any  non-transportation-related 
facility  that  has  a  total  oil  storage 
capacity  of  greater  than  or  equal  to  1 
million  gallons  and  meets  at  least  one  of 
the  following  criteria:  has  Insufficient 
secondary  containment  to  contain  the 
capacity  of  the  facility's  largest  storage 
container  in  each  storage  area  plus 
precipitation;  Is  located  in  proximity  to 
fish  and  wildlife  and  sensitive 
environments;  is  located  in  proximity  to 
public  drinking  water  intakes;  or  has 
experienced  an  oil  spill  greater  than  or 
equal  to  10,000  gallons  within  the  last 
five  years. 
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The  owner  or  operator  of  a  fecility 
that  meets  one  of  these  requirements  for 
"substantial  harm"  must  prepare  and 
submit  to  the  Regional  Administrator 
(RA)  a  response  plan,  or  must  self- 
certify  that  the  facility  does  not  meet  the 
requirements  of  the  F^  regulations  and 
maintain  that  self-certification  on  file. 
An  RA  may  determine  that  a  facility 
could  reasonably  be  expected  to  cause 
"significant  and  substantial  harm"  to 
the  environment  by  considering  the 
facility's  frequency  of  past  spills,  the  age 
of  the  facility's  oil  storage  tanks,  the 
facility's  proximity  to  navigable  waters, 
and  other  facility  and  Region-specific 
information,  including  local  impacts  on 
public  health.  If  an  RA  makes  such  a 
determination,  the  RA  must  notify  the 
facility  owner  or  operator  and  must 
review  and  approve  the  response  plan 
upon  initial  receipt  of  the  plan  and  at 
least  once  every  five  years  thereafter. 
The  RA  may  require  amendments  to  any 
"significant  and  substantial  harm"  FRP 
that  does  not  meet  the  requirements  in 
40  CFR  part  112.  An  appeals  process 
allows  facility  owners  or  operators  the 
opportiinity  to  challenge  the  RA's 
determination. 

Currently,  the  owner  or  operator 
determines  whether  or  not  the  facility 
can  be  considered  a  "substantial  harm" 
facility.  Then,  EPA  and  the  USCG  make 
the  initial  designation  of  facilities  as 
"substantial  harm"  or  "significant  and 
substantial  harm"  and  can  subsequently 
reclassify  them.  For  all  types  of  oils, 
EPA  designates  a  facility  as  "substantial 
harm"  initially  and  then  determines 
whether  the  facility  meets  criteria  for 
"significant  and  substantial  harm."  The 
USCG  has  determined  that  any  facility 
capable  of  transferring  any  type  of  oil  to 
or  from  a  vessel  with  a  capacity  of  250 
barrels  (10,500  gallons)  or  more,  except 
for  mobile  facilities,  could  reasonably  be 
expected  to  cause  significant  and 
substantial  harm  in  the  event  of  a 
discharge  (33  CFR  154.1015(c)).  The 
USCG  considers  non-petroleum  oil 
facilities  "significant  and  substantial 
harm"  facilities  unless  they  are 
reclassified.  The  USCG  Captain  of  the 
Port  may  reclassify  a  facility  based  on 
certain  relevant  factors  including,  but 
not  limited  to:  type  and  quantity  of  oil 
handled  in  bulk,  facility  spiU  history, 
age  of  facility,  proximity  to  public  and 
conunercial  water  supply  intakes, 
proximity  to  navigable  waters,  and 
proximity  to  sensitive  environments. 

EPA's  response  planning  rules 
intentionally  do  not  distinguish 
between  types  of  oils  for  the  purposes 
of  determining  "substantial  harm"  and 
"significant  and  substantial  harm."  We 
have  decided  not  to  modify  the 
"substantial  harm"  and  "significant  and 


substantial  harm"  criteria  or  to 
distinguish  between  types  of  oils  for  the 
purposes  of  making  the  designation  in 
this  proposed  rule.  We  have  come  to 
this  decision  because  we  believe  that  all 
oils  addressed  in  the  FRP  rule  have  the 
potential  to  produce  similar  effects 
when  released  into  the  environment. 
The  USCG  is  considering  revisions  to  its 
classification  scheme  that  would  make 
its  policy  on  initial  classification  more 
imiform  with  ours  by  initially 
classifying  these  facilities  as 
"substantial  harm." 

4.  Section  112.20(h)(5)  Response 
Planning  Levels 

a.  Summary  of  proposed  rule.  In  the 
existing  FRP  rule,  the  response  plan 
must  include  a  discussion  of  three 
specific  planning  scenarios  for  all  oil 
discharges — small  (2,100  gallons  or 
less),  medium  (between  2,100  and 
36,000  gallons,  or  ten  percent  of  the 
capacity  of  the  largest  tank),  and  worst 
case.  Although  we  would  add  separate 
sections  for  animal  fats  and  vegetable 
oils,  we  are  proposing  to  keep  the  same 
response  planning  scenarios  that  are 
required  in  the  existing  rule.  We  are 
proposing  no  changes  in  the  response 
plaiming  level  requirements  for 
petroleum  oils  and  non-petroleimi  oils 
other  than  to  create  separate  regulatory 
sections  for  animal  fats  and  vegetable 
oils.  Because  we  understand  that  at  the 
time  of  a  spill  certain  factors  may  exist 
that  coimter  the  original  assumptions 
used  during  response  planning,  we 
would  continue  to  allow  case-by-case 
deviations  when  such  deviations  afford 
equivalent  environmental  protection. 
Nothing  in  the  response  planning 
regulations  is  intended  to  limit  the 
actions  of  the  owner  or  operator  of  the 
facility  provided  that  those  actions  are 
in  accordance  with  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  the  Area 
Contingency  Plan  (ACP),  and  the 
Regional  Contingency  Plan  and  that  the 
actions  are  approved  by  the  Federal  On- 
Scene  Coordinator. 

b.  Comparison  of  facilities  regulated 
by  EPA  and  the  USCG.  Unlike  EPA,  the 
USCG  currently  requires  response 
planning  for  non-petroleum  oils 
(including  animal  fats  and  vegetable 
oils)  at  marine  transportation-related 
facilities  only  for  a  worst  case  discharge. 
However,  under  33  CFR  154.545  each 
facility  must  have  ready  access  to 
enou^  containment  material  and 
equipment  to  contain  any  oil  discharged 
on  the  water  from  operations  at  the 
facility.  "Access"  includes  direct ' 
ownership,  joint  ownership,  cooperative 
venture,  or  contractual  agreement.  The 
facility  must  establish  response  time 


limits,  which  are  approved  by  the 
Captain  of  the  Port,  for  deployment  of 
containment  material  and  equipment. 
These  requirements  were  issued  in  1980 
and  pre-date  the  OPA  response  planning 
requirements  and  were  intended  to 
prepare  a  facility  for  an  "operational" 
discharge.  The  USCG  proposed  rule 
retains  response  planning  for  a  worst 
case  discharge  and  proposes  planning 
for  Average  Most  Probable  Discharge 
that  is  similar  to  existing  requirements 
for  identifying  response  equipment  for 
operational  discharges. 

EPA  and  the  USCG  regulate  facilities 
with  different  physical  activities  and 
different  response  schemes  to  fit  their 
environment.  Each  of  the  agencies 
addresses  the  most  probable  activities 
for  the  facilities  under  its  jurisdiction. 
EPA's  non-transportation-related 
facilities  generally  have  a  greater 
potential  for  large  spills  than  USCG- 
regulated  facilities.  The  worst  case 
discharge  from  EPA-regiilated  facilities 
is  often  greater  by  an  order  of  magnitude 
or  more.  EPA-regulated  facilities  also 
tend  to  have  a  larger  niunber  of  oil 
transfers  than  USCG-regulated  faciUties, 
and  they  have  a  significant  potential  for 
small  and  medium  discharges.  Because    . 
of  the  greater  diversity  of  structures  and 
processes,  oil  can  discharge  in  many 
ways  over  a  range  of  volumes  at  EPA- 
regulated  facilities.  At  these  facilities, 
there  is  a  wide  range  of  activities,  and 
many  parameters  can  affect  discharges. 
Causes  of  oil  discharges  at  EPA- 
regulated  facilities  can  include  tank 
failure,  deterioration  of  tanks  or  valves, 
transfer  from  tank  cars  to  tank  trucks, 
and  discharges  fitim  processing  units. 
At  USCG-regidated  facilities,  however, 
discharges  usually  result  fi-om  human 
error  or  equipment  failure,  such  as  a 
barge  sinldng,  or  failure  of  off  loading 
lines  or  valves.  The  spill  size  associated 
with  these  transfer  activities  is 
determined  primarily  by  pump  rate  and 
pipe  diameter  and  covers  a  narrower 
range  than  discharge  volimies  at  EPA- 
regulated  facilities. 

c.  Rationale  for  planning  for  three 
response  scenarios.  EPA  believes  that 
discharges  less  severe  than  a  worst  case 
scenario  may  pose  a  serious  threat  to 
navigable  waters,  especially  from  the 
cimiulative  effects  of  several  discharges, 
and  that  preparation  to  respond  to 
smaller  spills  produces  better  overall 
protection  of  the  nation's  navigable 
waters.  We  have  found  that  small  spills 
of  petroleiun  oils,  vegetable  oils,  and 
animal  fats  oils  can  cause  significant 
environmental  damage  (62  FTl  54508, 
October  20,  1997).  Real-world  examples 
demonstrate  that  spills  of  animal  fats 
and  vegetable  oils  do  occur  and  produce 
harmful  environmental  effects. 
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Various  sizes  of  discharges  can 
require  different  types  and  amounts  of 
equipment,  products,  and  personnel, 
and  must  therefore  be  addressed 
separately.  For  example,  a  facility  may 
want  to  hire  a  contractor  to  support 
response  to  a  worst  case  discharge 
scenario,  but  handle  smaller, 
operational  spills  using  its  own 
personnel  and  equipment.  To  the  extent 
that  facility  personnel  are  better  able  to 
address  immediate  actions  associated 
with  smaller  spills,  they  will  be  better 
prepared  to  initiate  a  response  to  a 
worst  case  discharge  until  back-up 
resources  arrive  on-scene.  Increased 
proficiency  in  handling  the  initial  stages 
of  a  discharge  can  result  in  significant 
reductions  in  the  extent  of  spill 
movement  and  associated  impacts  to  the 
environment. 

We  recognize  that  this  planning 
approach  may  not  be  appropriate  for  all 
facilities,  including  those  where  the 
range  of  possible  spill  scenarios  is 
small.  Under  the  proposed  rule,  as 
under  the  current  nde,  large  facilities 
woidd  need  to  plan  for  three  discharge 
amounts,  but  a  small  facility  may  only 
need  to  plan  for  two  scenarios  or  a 
single  scenario  if  the  worst  case 
discharge  falls  within  one  of  the 
specified  ranges.  Many  commenters  on 
the  1993  proposed  FRP  nde  (58  FR 
8824,  February  17, 1993)  recognized 
that  planning  for  responses  to  more 
commonly  occurring  discharges  may  be 
more  beneficial  to  facilities  than 
planning  for  a  worst  case  discharge  with 
a  lower  probability  of  occurrence. 

We  have  examined  spill  data  for 
animal  fats  and  vegetable  oils  to 
determine  whether  the  distribution  of 
discharge  size  for  these  oils  is  similar  to 
the  pattern  for  all  oils.  In  the  existing 
FRP  rule,  the  planning  volumes  for 
discharges  other  than  a  worst  case 
discharge  are  based  on  an  analysis  of 
Emergency  Response  Notification 
System  (ERNS)  data,  which  contains 
data  on  discharges  from  facilities,  etc. 
These  data  showed  that  the  average 
reported  discharge  is  1,300  gallons,  and 
99.5  percent  of  the  discharges  of  all  oils 
were  less  than  approximately  36,000 
gallons.  The  planning  volume  of  2,100 
gallons  or  less  for  small  discharges 
represents  a  realistic  planning  quantity. 
(See  the  Proposed  FRP  rule,  58  FR  8836, 
February  17, 1993). 

In  many  of  the  ERNS  records  for 
spills,  animal  fats  and  vegetable  oils 
could  not  be  distinguished  from  other 
non-petroleum  oils,  or  data  on  spill 
volume  were  incomplete.  ERNS  data  for 
the  entire  U.S.  show  that  approximately 
150  oils  spills  each  year  are  greater  than 
10,000  gallons;  fewer  than  one  percent 


of  these  larger  discharges  are  positively 
identified  as  vegetable  oil  or  animal  fat. 

We  also  reviewed  data  from  the 
USCG's  Marine  Safety  Information 
System  from  1992  to  1998  and  found  28 
non-petroleum  discharges  from  non- 
transportation-related  facilities  and  from 
the  non-transportation  segment  of  a 
transportation  facility.  The  size  of 
discharges  ranged  from  one  gallon  to 
7,500  gallons.  Most  discharges  (24)  were 
less  than  1,000  gallons  and  only  4  were 
greater  than  or  equal  to  1 ,000  gallons. 
Fifty  percent  of  the  discharges  were  less 
than  20  gallons  and  93  percent  were  less 
than  1,500  gallons. 

Other  data  demonstrate  the 
occurrence  of  spills  of  animal  fats  and 
vegetable  oils  but  do  not  provide 
estimates  of  spill  size.  Animal  fats  and 
vegetable  oils  were  among  the  most 
frequently  spilled  organic  materials, 
ranking  sixth  and  seventh  respectively, 
and  were  responsible  for  over  6  percent 
of  all  spills  (384  of  6076  spills)  of 
organic  materials  reported  along  the 
coasts  and  major  waterways  in  the 
United  States  in  1973-1979 '(Wolfe, 
1986).  Other  authors  estimate  that  at 
least  5  percent  of  all  spill  notifications 
are  for  vegetable  oils  and  animal  fats 
(Crump-Wiesner  and  Jennings,  1975).  Of 
the  18,000  to  24,000  spills  in  the  United 
States  reported  annually  to  the  National 
Response  Center  and  EPA  Regions,  2  to 
12  percent  are  from  non-petroleum  oils, 
including  vegetable  oils  and  animal  fats 
(USEPA/OSWER,  1995,  1996). 

These  figures  represent  the  minimum 
niunber  of  spills.  It  is  likely  that  they 
greatly  underestimate  the  actual  number 
of  spills  because  of  significant 
imderreporting.  We  made  a  comparison 
of  reports  of  spills  in  Ohio  of  vegetable 
oil  and  soybean  oil  from  January  1984 
to  June  1993  to  the  State  of  Ohio 
Environmental  Protection  Agency  (Ohio 
EPA)  and  to  the  National  Response 
Center  (NRC).  Only  7  of  27  reports  (26 
percent)  to  the  Ohio  EPA  were  also 
reported  to  the  NRC  (USEPA,  1994). 
There  were  a  number  of  reports  of 
vegetable  and  soybean  oil  spills  to  the 
NRC  that  were  not  on  the  State  list 
(USEPA,  1994). 

We  have  also  compared  spills  of 
animal  fats  and  vegetable  oils  that  were 
reported  to  the  State  of  Iowa  and  to  the 
NRC  between  1991  and  1996.  Only  32 
percent  of  the  reports  to  Iowa  were  also 
reported  to  the  NRC.  Of  19  reports  from 
fixed  facilities,  where  the  amount 
spilled  was  known,  the  size  of 
discharges  ranged  from  one  gallon  to 
37,728  gallons.  Most  (13)  were  less  than 
1,000  gallons  and  oidy  two  were  greater 
than  10,000  gallons. 

d.  Request  for  data  and  comment.  Oui 
figures  on  spill  size  suggest  that  the 


most  commonly  occurring  discharges  of 
animal  fats  and  vegetable  oils  are  small 
discharges.  We  request  comment  on  the 
reliability  of  these  data  and  whether 
these  data  are  representative  of  spills  of 
animal  fats  and  vegetable  oils  at  other 
facilities.  We  request  that  States  or  other 
parties  who  have  data  about  the 
discharges  of  animal  fats  and  vegetable 
oils  provide  this  information  to  assist  • 
our  rulemaking  efforts. 

In  keeping  with  requirements  of  the 
Edible  Oil  Regulatory  Reform  Act,  EPA 
has  examined  the  properties  and  effects 
of  classes  of  oils  to  determine  how  or 
whether  to  differentiate  them  in 
response  planning  levels.  We  have 
found  that  the  properties  and 
environmental  effects  are  similar  for 
petroleum  oils,  animal  fets  and 
vegetable  oils,  and  other  non-petroleum 
oils.  We  also  analyzed  the  size  of  oil 
discharges.  According  to  our  data,  the 
size  distribution  for  spills  of  animal  fats 
and  vegetable  oils  is  comparable  to  that 
of  all  other  oils. 

EPA  solicits  comments  on  whether  it 
is  feasible  to  require  differentiated 
response  planning  levels  for  animal  iats 
and  vegetable  oils.  Members  of  the 
public  have  inquired  as  to  whether  we 
will  modify  the  rule  such  that  facilities 
would  only  be  responsible  for  one  or 
two  planning  levels  instead  of  the  three 
levels  required  in  the  existing  rule.  We 
presently  have  no  basis  for  making  this 
distinction  in  response  plaiming  levels 
for  different  classes  of  oils.  0\ir  existing 
information  shows  similar  properties, 
effects,  and  spill  size  for  animal  fats  and 
vegetable  oils  and  other  oils  at  EPA- 
regulated  facilities.  We  solicit  data 
justifying  different  levels  of  planning, 
such  as  combining  small  and  medium 
discharge  planning  or  eliminating  some 
plaiming  levels. 

5.  Other  Changes 

As  described  in  the  following 
sections,  most  of  the  proposed  changes 
affect  Appendix  E  to  part  112,  which 
assists  facility  owners  and  operators  in 
determining  the  required  FRP  response 
resoiuces.  Some  general  changes 
include  adding  to  the  Appendix  new 
Sections  8.0,  9.0,  and  10.0  for  animal 
fats  and  vegetable  oils,  renumbering  of 
existing  sections,  and  adding  and 
renumbering  definitions  in  Section  1.2. 

6.  Appendix  E,  Section  1.2  Definitions 

a.  Non-persistent  oils  and  persistent 
oils.  Sections  1.2.3  and  1.2.8.  hi  the 
current  FRP  rule,  the  definitions  of 
persistent  and  non-persistent  oils  rely 
on  distillation  criteria  and  specific 
gravity  for  petroleum  oils  and  specific 
gravity  for  non-petroleum  oils.  We 
propose  changing  the  definitions  of 
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persistent  and  non-persistent  oils  to 
eliminate  their  applicability  to  animal 
fats  and  vegetable  oils.  The  terms 
"persistent"  and  "non-persistent" 
would  still  apply  to  petroleum  oils  and 
non-petroleimi  oils  other  than  animal 
fats  and  vegetable  oils.  The  definitions 
would  also  be  renumbered. 

We  are  proposing  to  change  these 
definitions  because  persistence  or  non- 
persistence  of  animal  fats  and  vegetable 
oils  does  not  depend  merely  on  specific 
gravity.  Instead,  it  depends  on  many 
environmental  factors.  The  same  oil 
may  exhibit  differing  degrees  of 
persistence  in  different  environmental 
situations.  In  addition  to  the  scientific 
imprecision  of  "persistent"  and  "non- 
persistent"  for  animal  fats  and  vegetable 
oils,  these  terms  do  not  determine 
response  planning  requirements  for 
animal  fats  and  vegetable  oils  in  the 
current  FRP  rule  or  in  the  approach 
proposed  in  this  rule. 

In  our  evaluation  of  studies  on  the 
environmental  fate  of  animal  fats  and 
vegetable  oils,  we  foimd  that  the  extent 
of  degradation  or  persistence  depends 
on  many  factors  (62  FR  54508,  October 
20, 1997).  Although  some  animal  fats 
and  vegetable  oils  can  degrade  rapidly, 
others  persist  in  the  environment  years 
after  the  oil  was  spilled  (Mudge  et  al., 
1995;  Mudge,  1995, 1997a,  1997b). 

Every  spill  is  different.  Factors  such 
as  pH  (acidity),  temperature,  oxygen 
concentration,  dispersal  of  oil,  the 
presence  of  other  chemicals,  soil 
characteri.«!tics,  nutrient  quantities,  and 
populations  of  various  microorganisms 
at  the  location  of  the  spill  profoimdly 
influence  the  degradation  of  oil. 
Environmental  processes  can  alter  the 
chemical  composition  and 
environmental  behavior  of  the  spilled 
oils  and  influence  their  proximity  to 
environmentally  sensitive  areas  and  the 
environmental  damage  they  cause. 

All  oils  can  deplete  oxygen  and 
suffocate  aquatic  organisms.  Under 
certain  conditions,  however,  some 
animal  fats  and  vegetable  oils  present  a 
far  greater  risk  to  aquatic  organisms  than 
other  oils  spilled  in  the  environment,  as 
indicated  by  their  greater  biological 
oxygen  demand  (BOD).  According  to 
studies  designed  to  measure  the 
degradation  of  fats  in  wastewater,  some 
food  oils  exhibit  nearly  twice  the  BOD 
of  fuel  oil  and  several  times  the  BOD  of 
other  petroleum-based  oils  (Groenewold 
et  al.,  1982;  Institute,  1985;  Crump- 
Wiesner  and  Jennings,  1975).  While  the 
higher  BOD  of  food  oils  is  associated 
with  greater  biodegradability  by 
microorganisms  using  oxygen,  it  also 
reflects  the  increased  likelihood  of 
oxygen  depletion  and  suffocation  of 
aquatic  organisms  imder  certain 


environmental  conditions.  Oil  creates 
the  greatest  demand  on  the  dissolved 
oxygen  concentration  in  smaller  water 
bodies,  depending  on  the  extent  of 
mixing  (Crump- Wiesner  and  Jennings, 
1975).  Furthermore,  spilled  animal  fats 
and  vegetable  oils  can  cause  long-term 
harm  even  if  they  remain  in  the 
environment  for  relatively  short  periods 
of  time  because  they  destroy  existing 
and  future  food  sources,  reduce 
breeding  animals  and  plants,  and 
contaminate  eggs  and  nesting  habitats. 

b.  Definitions  for  groups  of  oils. 
Sections  1.2.1  and  1.2.9.  We  propose 
reclassifying  the  oil  categories  for 
animal  fats  and  vegetable  oils  to  further 
differentiate  between  classes  of  oils.  We 
would  add  definitions  of  three  new 
groups  (Groups  A,  B,  and  C)  for  animal 
fats  and  vegetable  oils.  We  have  foimd 
that  the  specific  gravity  of  most  animal 
fets  and  vegetable  oils  falls  within  the 
range  for  Group  3  oils,  so  that  we  can 
reduce  the  number  of  categories  for 
these  oils.  We  are  proposing  to  combine 
Groups  2,  3,  and  4  into  a  single  group 
(Group  B)  for  animal  fats  and  vegetable 
oils.  No  longer  would  animal  fats  and 
vegetable  ous  be  considered  Groups  1, 
2,  3, 4,  or  5  in  our  proposed  rule.  Rather, 
they  would  belong  to  Groups  A,  B,  or  C.' 
These  groups  would  be  used  in  new 
Tables  6  and  7  in  Appendix  E  to  assist 
owners  or  operators  of  facilities  that 
handle,  store,  or  transport  animal  fets 
and  vegetable  oils  in  determining 
response  equipment  needs. 

The  groups  of  oils  are  based  on  the 
specific  gravity  of  the  animal  fats  and 
vegetable  oils.  Most  of  the  common 
vegetable  oils  and  animal  fats  found  in 
commerce  will  be  classified  in  Group  B 
with  a  specific  gravity  greater  than  or 
equal  to  0.8  but  less  dian  1.0.  Group  A 
substances  are  defined  as  having  a 
specific  gravity  of  less  than  0.8  and  will 
include  a  few  substances  such  as  light 
greases.  Group  C  substances  are  those 
with  a  specific  gravity  equal  to  or 
greater  than  1.0  and  are  likely  to  drop 
below  the  water's  surface. 

7.  Appendix  E,  Section  3.0  Determining 
Response  Resources  Required  for  Small 
Discharges — Petroleum  Oils  and  Non- 
petroleum  Oils  Other  Than  Animal  Fats 
and  Vegetable  Oils 

The  current  FRP  rule  describes 
planning  requirements  for  small 
discharges  of  all  oils  in  one  section 
(Section  3.0).  We  are  proposing  to  add 
a  new  section  (Section  8.0)  for  animal 
fats  and  vegetable  oils.  The  planning 
requirements  for  small  discharge  of 
other  oils  would  remain  in  Section  3.0. 

Section  3.2.  The  proposed  rule  would 
clarify  the  requirements  for  response 
planning  for  small  discharges  at 


installations  with  both  EPA-regulated 
and  USCG-regulated  facilities  and 
describe  current  USCG  requirements. 
This  section  would  apply  to  petroleum 
oils  and  non-petroleum  oils  other  than 
animal  iats  and  vegetable  oils.  We 
would  add  a  separate  section  (Section 
8.2)  for  animal  fats  and  vegetable  oils. 

Section  3.3.  We  propose  minor 
revisions  to  clarify  the  determination  of 
response  resources.  We  would  change 
the  word  "spill"  to  the  more  specific 
term  "discharge"  and  change  the 
number  of  the  section  mentioned  in 
Section  3.3.3  to  make  it  consistent  with 
the  new  section  numbers  in  the 
proposed  rule. 

8.  Appendix  E,  Section  4.  0  Determining 
Response  Resources  Required  for 
Medium  Discharges — Petroleum  Oils 
and  Non-petroleum  Oils  Other  Than 
Animal  Fats  and  Vegetable  Oils 

The  current  FRP  rule  describes 
planning  requirements  for  medium 
discharges  of  all  oils  in  one  section 
(Section  4.0).  This  section  would  apply 
to  petroleum  oils  and  non-petroleum 
oils  other  than  animal  fats  and  vegetable 
oils.  We  are  proposing  a  new  section 
(Section  9.0)  for  medium  discharges  of 
animal  fats  and  vegetable  oils. 

Section  4.2.  The  proposed  rule  would 
clarify  the  requirements  for  response 
planning  for  medium  discharges  at 
EPA-USCG  complexes  and  describe 
current  USCG  requirements.  This 
section  would  apply  to  petroleum  oils 
and  non-petroleum  oils  other  than 
animal  fats  and  vegetable  oils. 

Section  4.4.  We  propose  replacing  the 
word  "spill"  with  the  more  specific 
term  "discharge." 

9.  Appendix  E,  Section  6.0.  Determining 
the  Appropriate  Amoimt  of  Response 
Equipment 

We  will  continue  to  use  the  criteria  in 
Section  6.0  to  determine  the  effective 
daily  recovery  capacity  (EDRC)  of  oil 
recovery  devices.  These  criteria  are 
specified  in  Section  5.4.  Section  6.0 
provides  for  primary  and  alternative 
criteria  for  determining  the  EDRC  of  oil 
recovery  devices.  We  have  no  data  to 
suggest  that  a  different  EDRC  would  be 
appropriate  for  animal  fats  and 
vegetable  oils.  We  request  comment  and 
data  on  the  EDRC  of  oil  recovery  devices 
for  animal  fats  and  vegetable  oils  and 
whether  different  rates  are  appropriate 
fur  animal  fats,  vegetiMe  oils,  and 
petroleum  oils  wiik  similar  physical 
and  chemical  characteristics. 
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10.  Appendix  E,  Section  7.0  Calculating 
Planning  Volumes  for  a  Worst  Case 
Discharge — Petroleum  Oils  and  Non- 
petroleiun  Oils  Other  Than  Animal  Fats 
and  Vegetable  Oils 

In  the  current  FRP  rule,  the  worst  case 
discharge  of  all  oils  is  described  in  one 
section  (Section  7.0).  We  propose 
adding  new  Section  10.0  for  animal  fats 
and  vegetable  oils  and  removing  animal 
fats  and  vegetable  oils  from  provisions 
in  Section  7.0.  We  propose  to  modify 
Section  7.0  to  include  only  petroleum 
oils  and  non-petroleiun  oils  other  than 
animal  fats  and  vegetable  oils.  Our 
revisions  would  clarify  that  petroleiun 
oils  and  non-petroleiun  oils  other  than 
animal  fats  and  vegetable  oils  are 
included  in  Sections  7.0,  7.1, 1.1,  l.l.l, 
1.1.2.  and  1.1.3. 

Section  7.7.5.  Our  revisions  woidd 
require  the  faclHty  owner  or  operator  to 
ensure  fire  fighting  resoiut:es  by 
contract  or  other  approved  means.  In  the 
current  rule,  we  recommend  that  the 
owner  or  operator  ensiu«  these 
resources.  We  propose  this  revision 
because  although  most  oils  do  not  easily 
catch  fire  by  themselves,  once  oil  fires 
begin,  they  are  difficult  to  extinguish 
and  can  cause  considerable 
environmental  damage. 

11.  Appendix  E,  Section  8.0 
Determining  Response  Resoiuces 
Required  for  Small  Discharges — ^Animal 
Fats  and  Vegetable  Oils 

In  the  current  FRP  rule,  small 
discharges  of  all  oils  are  included  in  one 
section  (Section  3.0).  We  propose 
adding  a  new  section  (Section  8.0)  for 
small  discharges  for  facilities  that 
handle,  store,  or  transport  animal  fats 
and  vegetable  oils.  The  requirements  for 
other  oils  would  remain  in  Section  3.0. 
The  planning  requirements  for  small 
discharges  of  animal  fats  and  vegetable 
oils  woidd  stay  the  same,  except  for  the 
revisions  that  we  propose  below. 

Section  8.2.  The  proposed  rule  would 
explain  the  requirements  for  response 
planning  for  small  discharges  at  EPA- 
USCG  complexes  and  describe  current 
usee  requirements. 

Section  8.3.1.  The  specific  term 
"discharge"  would  replace  "spill," 
which  is  used  in  current  Section  3.3 

Section  8.3.3.  We  would  renumber  the 
section  referred  to  in  current  Section 
3.3.3. 

12.  Appendix  E,  Section  9.0 
Determining  Response  Resources 
Required  for  Mediiun  Discharges — 
Animal  Fats  and  Vegetable  Oils 

In  the  ciirrent  FRP  rule,  medium 
discharges  of  all  oils  are  included  in  one 
section  (Section  4.0).  We  propose 


adding  Section  9.0  for  mediiun 
discharges  for  facilities  that  handle, 
store,  or  transport  animal  fats  and 
vegetable  oils.  The  requirements  for 
other  oils  would  remain  in  Section  4.0. 
The  planning  requirements  for  medium 
discharges  of  animal  fats  and  vegetable 
oils  would  stay  the  same,  except  for  the 
revisions  that  we  propose  below. 

Section  9.2.  The  proposed  rule  would 
explain  the  requirements  for  response 
planning  for  mediiun  discharges  at 
EPA-USCG  complexes  and  would 
separate  sections  for  petroleum  oils  and 
non-petroleum  oils.  The  proposed  rule 
would  clarify  ciurent  USCG 
requirements. 

Sections  9.4  and  9.6.  We  would 
renumber  the  sections  described  in 
current  Sections  4.4  and  4.6. 

Section  9.7.  We  are  including  a  new 
example  that  demonstrates  the  method 
discussed  in  this  Appendix  for 
calculating  response  planning 
equipment  for  mediiun  discharges. 

13.  Appendix  E,  Section  10.0 
Calculating  Planning  Volumes  for  a 
Worst  Case  Discharge — Animal  Fats  and 
Vegetable  Oils 

a.  Summary  of  Proposed  Revisions.  In 
the  ciurent  FRP  rule,  worst  case 
discharges  for  all  oils  are  included  in 
one  section  (Section  7.0),  which 
includes  separate  provisions  for  non- 
petroleum  oils  (Section  1.1).  We  address 
the  likely  differences  in  responding  to 
spills  of  petroleum  oil  as  opposed  to 
non-petroleum  oils,  and  create  an 
approach  that  allows  owners  or 
operators  of  facilities  that  handle,  store, 
or  transport  non-petroleum  oils  the 
flexibility  to  determine  appropriate 
response  equipment  within  the 
framework  established  by  the 
regulation.  (See  Section  7.7  of  Appendix 
E  to  40  CFR  part  112.)  We  provide 
further  flexibility  by  allowing  the 
Regional  Administrator  to  assess  the 
adequacy  of  response  plans,  including 
those  for  non-petroleum  facilities,  to 
account  for  site-specific  factors.  We  do 
not  prescribe  the  type  and  amount  of 
equipment  that  response  plans  for  non- 
petroleum  oil  discharges  must  identify. 
As  required  at  §  112.20(h)(3)(i),  in  cases 
where  it  is  not  appropriate  to  follow 
part  of  Appendix  E  to  identify  response 
resources  to  meet  the  facility  response 
plan  requirements,  owners  or  operators 
must  clearly  demonstrate  in  the  plan 
why  use  of  Appendix  E  is  not 
appropriate  at  the  fecility  and  make 
comparable  arrangements  for  response 
resources. 

Our  review  of  FRPs  submitted  to  date 
shows  that  most  owners  and  operators 
of  facilities  that  handle,  store,  or 
transport  animal  fats  and  vegetable  oils 


have  voluntarily  employed  the 
petroleum  oil  methodology  for 
determining  response  resources.  The 
petroleum  oil  methodology  is 
appropriate  for  determining  response 
resources  for  petroleum  discharges  at 
facilities  that  store  both  petroleum  oils 
and  animal  fats  and  vegetable  oils.  We 
are  proposing  a  similar  approach  with 
some  different  factors  for  derermining 
response  resources  for  discharges  of 
animal  fats  and  vegetable  oils  at  such 
facilities  and  at  facilities  that  store  only 
animcil  fats  and  vegetable  oils. 

We  are  proposing  a  separate  section 
(Section  10.0)  describing  the  approach 
for  calculating  planning  volumes  for  a 
worst  case  discharge  of  animal  fats  and 
vegetable  oils.  This  new  section  reflects 
recent  knowledge  about  the 
emulsification  and  environmental  fate 
of  animal  fats  and  vegetable  oils.  It 
clearly  differentiates  between  animal 
fats  and  vegetable  oils  and  other  classes 
of  oils.  The  definitions  and  groups  of 
animal  fats  and  vegetable  oils  described 
above — Groups  A,  B,  and  C — are 
included  in  this  section.  The 
requirements  for  other  oils  would 
remain  in  Section  7.0. 

We  propose  two  new  tables  for  animad 
fats  and  vegetable  oils — ^Table  6, 
Removal  Capacity  Planning  Table  for 
Animal  Fats  and  Vegetable  Oils,  and 
Table  7,  Emulsification  Factors  for 
Animal  Fats  and  Vegetable  Oils.  These 
tables  are  discussed  in  detail  below. 

The  proposed  methodology  includes 
paragraphs  on  the  following  topics: 

Section  10.1.  Accounting  for  the 
potential  for  loss  of  oil  to  tibe 
environment  through  physical, 
chemical,  and  biological  processes  and 
deposition  of  oil  on  the  shoreline  or  on 
sediments  when  planning  for  on-water 
oil  recovery. 

Section  10.2.  Steps  in  determining  the 
on-water  recovery  capacity. 

Section  10.3.  Ptocedures  to  calculate 
the  volume  for  shoreline  cleanup 
resource  planning  and  identify 
appropriate  shoreline  cleanup  capacity. 

Section  10.4.  Identifying  response 
resources  with  appropriate  fire  fighting 
capability. 

Section  10.5.  An  example  showing 
how  the  proposed  method  and  tables 
would  be  applied. 

Section  10.6.  Procedures  for  Group  C 
oils  (oil  with  a  specific  gravity  greater 
than  1.0). 

Section  10.7.  Procedures  used  to 
determine  appropriate  response  plan 
development  and  evaluation  criteria. 

b.  Calculating  planning  volumes  fdt  a 
worst  case  discharge  using  the  current 
FRP  rule.  EPA  and  the  USCG  considered 
the  components  of  the  weathering 
process  in  developing  criteria  for 
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determining  adequate  response 
resources  for  the  purpose  of  response 
planning  for  oils.  These  criteria 
considered  loss  to  the  environment, 
potential  for  on-water  recovery,  and 
potential  for  shoreline  impact  hi 
developing  rules  for  response  plaiming 
for  facilities  and  tank  vessels,  EPA  and 
the  USCG  have  previously  discussed  the 
applicability,  development,  and  use  of 
these  criteria  in  several  Federal  Register 
notices  (62  FR  54508,  October  20, 1997; 
61  FR  7890,  February  29,  1996;  61  FR 
1081,  January  12, 1996;  59  FR  34070, 
July  1, 1994;  58  FR  7330,  February  5, 
1993;  58  FR  7376,  February  5. 1993;  57 
FR  27514.  Jime  19, 1992). 

The  current  FRP  rule  details  several 
steps  to  calculate  planning  volume  for  a 
worst  case  discharge  of  petroleum  oils. 
These  steps  involve  selecting  factors 
from  tables  and  multiplying  these 
factors  by  other  numbers.  The  rule 
includes  a  worksheet  that  explains  these 
steps.  If  you  are  a  petroleum  oil  facility 
owner  or  operator,  you  must  follow  the 
steps  in  Appendix  E  to  identify 
response  resources  or,  where  not 
appropriate,  clearly  demonstrate  in  the 
response  plan  why  use  of  Appendix  E 
is  not  appropriate  at  your  facility  and 
make  comparable  arrangements  for 
response  resources. 

Under  the  current  rule,  if  you  are  an' 
owner  or  operator  of  a  facility  that 
handles,  stores,  or  transports  petroleum 
oils,  you  would  determine  the  worst 
case  discharge,  the  oil  groups  at  the 
facility,  and  the  geographic  areas  in 
which  the  facility  operates  (Table  1). 
Next,  you  would  determine  the 
percentages  of  oil  volume  used  to 
determine  resource  planning  for 
recovery  of  floating  oil  and  shoreline 
cleanup  (based  on  Table  2).  Then  you 
would  obtain  the  on-water  oil  recovery 
capacity  by  multiplying  this  figure  by  an 
emulsification  factor  (Table  3)  and  an 
on-water  oil  recovery  resource 
mobilization  factor  (Table  4).  This  latter 
value  depends  on  the  geographic  area 
where  your  facility  operates  (such  as 
rivers  and  canals  or  inland/nearshore 
areas)  and  three  levels  of  response  tiers. 
As  a  facility  owner  or  operator,  you 
would  have  to  plan  for  a  certain 
proportion  of  response  resources  to 
arrive  at  the  scene  of  the  discharge 
within  the  time  frames  that  correspond 
to  the  three  response  tiers.  Next,  you 
would  determine  whether  the 
requirements  for  the  three  response  tiers 
exceed  the  values  for  response 
capability  caps  by  operating  area  (Table 
5).  You  wouldhave  to  ensure  by 
contract  or  other  approved  means,  as 
described  in  §  112.2,  availability  of  the 
quantity  of  resources  required  to  meet 
the  cap.  You  would  not  need  to  contract 


for  resources  that  are  above  the  response 
capability  caps  in  advance,  but  you 
must  identify  sources  of  additional 
response  resources.  Once  you  had 
determined  the  amotmt  and  type  of 
response  equipment  that  you  need,  you 
would  have  to  identify  the  additional 
response  resources  available  by  contract 
or  other  approved  means,  as  described 
in  §  112.2.  The  equipment  that  you 
identify  must  be  capable  of  operating 
effectively  in  the  conditions  where  the 
facility  operates  and  within  the  tier 
response  times. 

If  you  are  the  owner  or  operator  of  a 
non-petroleum  oil  facility,  including  an 
animal  &t  or  vegetable  oil  facility,  you 
would  have  greater  flexibility  than  the 
owner  or  operator  of  a  petroleum  oil 
facility.  You  would  have  to  show 
procedures  and  strategies  for  responding 
to  the  maximum  extent  practicable  to  a 
worst  case  discharge;  show  sources  of 
equipment  and  supplies  necessary  to 
locate,  recover,  and  mitigate  discharges; 
demonstrate  that  the  equipment 
identified  will  work  in  the  conditions 
expected  in  the  relevant  geographic 
areas,  and  respond  within  the  required 
times;  and  ensure  the  availabihty  of 
required  resources  by  contract  or  other 
approved  means.  You  would  not  be 
limited  to  using  the  emulsification  and 
evaporation  factors  in  the  petroleum 
tables  (Tables  2  and  3). 

c.  Calculating  planning  volumes  for  a 
worst  case  discbarge  of  animal  fats  and 
vegetable  oils  under  tbe  proposed  rule. 
The  proposed  rule  would  make  no 
changes  in  the  methodology  for 
calcidating  planning  voliunes  for  a 
worst  case  discharge  of  petroleum  oils 
or  non-petroleum  oils  other  than  animal 
fats  and  vegetable  oils.  For  animal  fats 
and  vegetable  oils,  we  propose  to 
modify  the  methodology  that  is  used  to 
assess  response  equipment  needs  for 
petroleum  oils  to  account  for  factors  that 
are  specific  to  animal  fats  and  vegetable 
oils.  With  the  proposed  methodology, 
the  owner  or  operator  of  an  animal  fat 
or  vegetable  oil  facility  would  calculate 
response  resources  using  the  same  steps 
that  are  used  for  petroleimi  oils,  but 
some  factors  used  in  the  calciUation 
would  be  different.  Section  10.0 
describes  the  proposed  methodology. 

The  proposed  methodology  includes 
two  new  tables  to  Appendix  E  (Table  6, 
Removal  Capacity  Planning  for  Animal 
Fats  and  Vegetable  Oils,  and  Table  7, 
Emulsification  Factors  for  Animal  Fats 
and  Vegetable  Oils).  For  animal  fats  and 
vegetable  oils,  these  tables  would 
replace  Tables  2  and  3,  which  apply  to 
petroleimi  oils.  Three  existing  tables 
(Table  1,  Response  Resource  Operating 
Criteria;  Table  4,  On-Water  Oil  Recovery 
Resource  Mobilization  Factors;  and 


Table  5,  Response  Capability  Caps  by 
Operating  Area)  would  remain  the  same 
in  the  proposed  methodology.  We  are 
including  Table  5  to  recognize  the 
practical  limitations  on  the  availabihty 
of  response  resources.  The  use  of 
response  caps  in  the  methodology  for 
petroleum  oils  and  animal  fats  and 
vegetable  oils  would  prevent  excessive 
planning  requirements  for  response 
equipment  that  does  not  exist  in  genial 
operating  areas.  Any  equipment 
identified  in  a  response  plan  would 
have  to  be  capable  of  operating  in  the 
conditions  expected  in  the  geographic 
area(s)  (i.e.,  operating  environments)  in 
which  the  fodlity  operates  using  the 
criteria  in  Table  1  (see  Section  10.7.2  of 
Appendix  E).  The  proposed  rule  also 
includes  an  example  (Section  10.5)  and 
a  new  worksheet  that  shows  a  second 
example  of  the  calculation  of  response 
resources  for  a  worst  case  discharge  of 
animal  fat  or  vegetable  oils  (Attachment 
E-2). 

If  you  are  the  owner  or  operator  of  an 
animal  fat  or  vegetable  oil  faciUty  who 
is  using  the  proposed  methodology,  you 
would  follow  the  steps  listed  in  the  new 
worksheet  to  determine  response 
resources.  First  you  would  calculate  the 
worst  case  discharge  for  your  facility 
and  determine  the  oil  group  and 
operating  area.  The  oil  group  is  listed  in 
Table  7  and  defined  in  Section  1.2  of 
this  Appendix.  The  operating  areas  are 
defined  in  Section  1.1  of  Appendix  C 
and  listed  in  Table  1  of  Appendix  E.  In 
the  next  step,  you  would  determine  the 
percentage  of  your  oil  that  is 
apportioned  to  the  three  segments  listed 
in  Table  6 — oil  lost  to  the  environment, 
recovered  floating  oil,  and  oil  onshore. 
By  multiplying  the  percentage  of  oil  on- 
water  or  onshore  by  the  worst  case 
discharge,  you  would  determine  on- 
water  oil  recovery  or  shoreline  recovery. 
Next,  you  would  multiply  the  on-water 
recovery  or  shoreline  recovery  by  the 
emulsification  factor,  which  is 
determined  in  Table  7.  You  would 
multiply  that  figure  by  the  on-water  oil 
recovery  resource  mobiUzation  factors 
for  the  three  response  tiers  in  Table  4 
and  compare  the  values  to  the  response 
capability  caps  in  Table  5.  You  must 
ensure  by  contract,  or  other  approved 
means,  as  described  in  §  112.2, 
availability  of  the  quantity  of  resources 
to  meet  the  applicable  caps.  You  would 
not  need  to  contract  in  advance  for 
amounts  of  response  resources  above 
the  caps,  but  you  must  identify  sources 
of  additional  response  resources. 

d.  Removal  capacity  planning  for 
animal  fats  and  vegetable  oils.  In  the 
current  FRP  rule,  owners  or  operators  of 
non-petroleum  oil  facilities  do  not  have 
to  use  the  evaporation  factors  that  apply 
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to  petroleum  oils  in  Table  2.  Unlike 
petroleum  oils,  most  animal  fats  and 
vegetable  oils  do  not  contain  substantial 
amoimts  of  volatile  materials  that 
evaporate.  Compared  to  some  petroleum 
oils,  a  greater  proportion  of  spilled 
vegetable  oils  and  animal  fats  usually 
remains  in  the  water,  collects  on 
sediments  or  land,  or  contaminates  biota 
(USDOC/NOAA,  1992. 1996;  Hui. 
1996a,  1996b). 

We  are  proposing  a  new  table.  Table 
6,  Removal  Capacity  Planning  Table  for 
Animal  Fats  and  Vegetable  Oils.  This 
table  accounts  for  the  potential  for 
natural  degradation  of  oil  as  spilled 
animal  fats  and  vegetable  oils  undergo 
changes  in  the  environment.  Although 
we  recognize  that  degradation  is 
affected  by  many  factors  and  conditions 
that  are  specific  to  each  spill,  we  are 
proposing  the  percentages  of  loss  and 
recovery  in  Table  6  to  aid  in  response 
planning. 

To  amve  at  the  numbers  in  Table  6, 
EPA  has  examined  niunerous  studies  on 
the  fate  and  effects  of  animal  fats  and 
vegetable  oils  in  the  environment  (62  FR 
54508,  October  20,  1997).  Experiments 
using  three  vegetable  oils  (olive  oil, 
simflower  oil,  and  linseed  oil) 
demonstrated  that  natural  degradation 
occurred  at  a  rate  of  between  3  and  8 
percent  per  day  (Mudge  et  al.,  1994).  At 
some  stage  during  the  degradation 
process,  the  oils  polymerized  and 
degradation  rates  were  reduced  to  less 
than  1  percent  per  day.  Polymerization, 
a  chemical  reaction  in  which  a  large 
number  of  relatively  simple  molecules 
combine  to  form  a  chain-like 
macromolecule,  occiu's  spontaneously 
in  the  environment  (Sax  and  Lewis, 
1987).  With  polymerization,  soybean  oil 
and  simflower  oil  form  a  concrete-like 
aggregate  with  soil  and  sand  that  cannot 
be  readily  degraded  by  bacteria  and  may 
remain  in  the  enviromnent  for  many 
years  after  they  are  spilled  (Minnesota, 
1963;  Mudge,  1995,  1997a,  1997b). 
Petroleum  oils  also  undergo  oxidation 
and  polymerization  reactions  and  can 
form  tars  that  persist  in  the  environment 
for  years  (NAS,  1985).  Animal  fats  and 
vegetable  oils  can  also  be  transformed 
by  other  chemical  reactions,  such  as 
hydrolysis. 

Another  study,  which  is  being 
conducted  for  EPA  by  Battelle 
Coliunbus  Laboratories,  measures  the 
biodegradation  of  vegetable  oils  (Venosa 
and  Alleman,  Personal  Commimication, 
1999).  Preliminary  data  provide  an 
estimate  of  the  biodegradation  of  two 
vegetable  oils  that  occurs  under  the 
conditions  of  the  experiment.  The 
experimeiit  was  carried  out  at  three  pH 
levels  (5,  .7,  and  9)  and  at  two 
temperatures  (10  °C  and  25  °C). 
Bacterial  cultures  were  added  to 


samples  of  crude  soybean  oil  and  crude 
canola  oil,  and  oil  was  extracted  from 
the  samples  at  various  times  using 
standard  method  5520B  (APHA,  1992). 
Because  this  extractable  oil  includes 
lipids  derived  from  the  bacteria  and 
oUier  sources,  the  values  represent  the 
minimimi  amoimt  of  biodegradation  of 
the  samples.  At  25  C  at  least  20  to  25 
percent  of  the  crude  soybean  oil  was 
biodegraded  after  25  days,  and  at  least 
15  to  39  percent  of  the  crude  canola  oil 
was  biodegraded  after  36  days, 
depending  on  pH.  At  the  lower 
temperatiire  less  biodegradation 
occurred.  The  total  extractable  oil  was 
measiu«d  for  a  period  up  to  36  days. 
The  sample  was  cloudy,  indicating 
significant  emulsification.  During 
biodegradation  an  increase  in  toxicity 
was  observed  using  the  Microtox  test 
(ASTM,  1997). 

Other  reports  indicate  that  the 
degradation  of  animal  fats  and  vegetable 
oils  depends  on  a  variety  of  factors.  A 
summary  of  a  group  of  studies  by  the 
British  Ministry  of  Agriculture, 
Fisheries  and  Food  (MAFF)  explains 
that  biodiesel  (rape  methyl  ester),  which 
was  tested  at  three  concentrations, 
disappeared  from  the  waterbody,  plants, 
and  sediments  more  quickly  than 
marine  diesel  (MAFF,  1996).  Another 
report  describes  the  deterioration  of 
olive  oil  by  hydrolysis,  phytoxidation, 
and  microbial  action  (Kiritsakis,  1991). 
The  transformation  of  vegetable  oils 
exposed  to  air  and  hght  has  been 
measured  in  terms  of  deterioration  of 
flavor  (Hui,  1996a).  A  study  of  land 
disposal  of  cooking  oils  used  in  potato 
processing  measured  a  decomposition  of 
70  to  76  percent  of  the  oil  in  soils  over 
12  weeks  (Smith,  1974).  When  adequate 
nitrogen  was  present,  palm  oil  and 
soybean  oil  decomposed  rapidly. 
Another  study  reported  that  various 
fungal  species  caused  biochemical 
changes  in  the  constituents  of  palm  oil 
(Cornelius  et  al.,  1965).  Factors  that 
affect  the  biodegradation  of  oils  include 
pH,  dispersal  of  oil,  dissolved  oxygen, 
presence  of  nutrients,  soil  type,  type  of 
oil,  and  the  concentration  of 
imdissociated  fatty  acids  in  water 
(Ratledge,  1994;  Venosa  et  al.,  1996; 
Salanitro  et  al.,  1997). 

Based  on  the  above  information,  we 
are  suggesting  that  approximately  20 
percent  of  the  volimie  of  a  Group  B 
animal  fat  or  vegetable  oil  may  be  lost 
due  to  natural  processes.  We  also  expect 
that  facilities  could  plan  to  recover  from 
the  water  approximately  15  percent  of 
the  total  oil  discharged  during  a  3-day 
period  of  sustained  operations  in  the 
Rivers  and  Canals  operating 
environment.  Due  to  the  narrowness  of 
many  of  these  operating  environments, 


the  spilled  oil  is  more  Ukely  to  become 
stranded  on  the  shoreline.  We  expect 
that  facilities  could  plan  to  recover 
approximately  20  percent  of  the  oil 
discharged  during  a  4-day  period  of 
sustained  operations  in  the  Nearshore, 
Inland,  and  Great  Lakes  operating 
environments.  Because  of  the  open 
nature  of  these  operating  environments, 
there  will  be  a  greater  opportiinity  for 
on-water  recovery  before  the  oil  is 
stranded  on  the  shoreline.  However,  one 
study  comparing  canola  oil  (rapeseed 
oil)  to  crude  oil  indicates  that  under 
certain  conditions  a  30  to  40  percent 
increase  in  the  recovery  of  canola  oil  is 
likely  when  compared  to  crude  oil 
(Allen  and  Nelson,  1983).  In  actual  spill 
situations,  some  responders  have 
indicated  that  a  larger  percentage  of  the 
discharged  animal  fats  or  vegetable  oils 
may  be  recovered  on  the  water  than  the 
level  we  are  proposing  for  on-water 
recovery  in  Table  6. 

We  request  data  and  comments  on  the 
factors  listed  in  Table  6,  including 
whether  higher  factors  (percentage 
recovered)  for  on-water  recovery  are 
appropriate.  We  are  particularly 
interested  in  receiving  data  on  recovery 
of  animal  fats  and  vegetable  oils  from  oil 
spill  contractors,  such  as  Oil  Spill 
Removal  Organizations,  or  others  who 
may  have  experience  in  responding  to 
discharges  of  animal  fats  and  vegetable 
oils.  We  are  also  interested  in  ongoing 
or  planned  research  on  animal  fets  and 
vegetable  oils  that  relates  to  these 
factors. 

e.  Emulsification  factors  for  animal 
fats  and  vegetable  oils.  The  tendency  of 
petroleum  and  non-petroleum  oils  to 
form  emulsions  of  water-in-oil  or  oil-in- 
water  depends  on  the  unique  chemical 
composition  of  the  oil  (NAS,  1985; 
Knowlton  and  Pearce,  1993;  Fingas  et 
al.,  1995;  Lewis  et  al.,  1995). 
Emulsification  also  depends  on  tempera 
ture,  the  presence  of  stabilizing 
compounds,  and  other  factors.  Some 
oils  contain  natural  emulsifiers,  such  as 
lecithin,  or  form  compounds,  such  as 
monoglycerides,  that  are  used  as 
commercial  emulsifiers  (Hui,  1996c). 
When  an  emulsion  is  formed  in  the 
environment,  the  oil  changes 
appearance,  and  its  viscosity  can 
increase  by  many  orders  of  magnitude 
(USDOC/NOAA.  1994).  Removal  of  the 
oil  becomes  harder  because  of  the 
increased  difficulty  in  pimiping  viscous 
fluids  with  up  to  fivefold  increases  in 
volume. 

While  there  is  no  simple  method  for 
determining  the  tendency  of  oils  to  form 
emidsions  in  the  environment,  one 
study  demonstrated  that  canola  oil  and 
crude  oils  have  similar  tendencies  for 
emulsification  in  cold  temperature  tests 


Federal  Register /Vol.  64,  No.  67 /Thursday,  April  8,  1999 /Proposed  Rules 


17241 


(Allen  and  Nelson,  1983).  Each  oil  took 
up  approximately  10  percent  of  the 
original  volume  in  water  globules  that 
did  not  settle  out  for  several  hours  in 
the  shake  test.  Under  warm  conditions, 
canola  oil  formed  small  stable 
emulsions,  while  crude  oil  formed 
emulsions  with  large  amounts  of 
seawater. 

Another  study  indicates  that  certain 
crude  and  refined  vegetable  oils  form 
emxilsions,  ranging  £rom  10  to  32 
percent.  The  investigators  observed  that 
crude  com  oil  has  a  greater  tendency  to 
emulsify  than  refined  com  oil  (Calanog 
etal.,1999). 

According  to  one  scale,  the 
characteristics  of  some  animal  fats  and 
vegetable  oils  and  petroleum  oils  are 
similar  (Hui,  1996c).  The  hydrophilic- 
lyphophilic  balance  (HLB)  scale 
characterizes  the  solubility  of 
emulsifiers.  The  scale  has  been  used  by 
manufacturers  seeking  emulsifier 
systems  with  high  stability  and  long 
shelf  life.  The  original  HLB  scale  ranges 
from  0  to  20.  The  low  end  of  the  scale 
signifies  an  emulsifier  that  is  more 
soluble  in  oil  than  water,  while 
emulsifiers  in  the  high  end  of  the  scale 
are  more  soluble  in  water  than  in  oil. 
Water/oil  emulsions  are  most  stable  in 
the  3  to  6  range;  oil/water  emulsions  are 
favored  in  the  11  to  15  range;  and 
emulsions  with  intermediate  values  are 
generally  not  stable. 

Some  petroleum  oils  and  vegetable 
oils  and  animal  fats  have  a  similar  range 
of  HLB  values  in  water-in-oil  and  oil-in- 
water  emulsions  used  in  commercial 
products  (Knowlton  and  Pearce,  1993). 
The  required  HLB  values  for  water-in- 
oil  emulsions  are  5  for  cottonseed  oil,  4 
to  6  for  mineral  oil,  6  for  kerosene,  and 
7  for  gasoline.  For  oil-in-water 
emulsions,  HLB  values  for  vegetable  oils 
and  animal  fats  include  5  for  lard,  6  for 
tallow,  6  to  10  for  cottonseed  oil,  12  for 
menhaden  oil,  and  14  for  castor  oil;  for 
other  oils,  HLB  values  for  oil-in-water 
emulsions  are  7  to  8  for  petrolatum,  10 
to  12  for  mineral  oils,  12  for  kerosene, 
and  14  for  petroleiun  naphtha. 

While  the  physical  properties  of 
vegetable  oils  and  animal  fats  are  highly 
variable,  most  fall  within  a  range  that  is 
similar  to  the  physical  parameters  for 
petroleum  oils  (October  20, 1997,  63  FR 
24508,  Appendix  I,  Table  1).  Common 
properties,  such  as  solubility,  specific 
gravity,  and  viscosity,  are  responsible 
for  the  similar  environmental  effects  of 
discharges  of  petroleum  oils  and  animal 
fats  and  vegetable  oils.  These  common 
properties  are  also  likely  to  result  in 
similar  emulsification  factors  between 
petroleum  oils  and  animal  fats  and 
vegetable  oils. 


Based  on  similarities  in  chemical  and 
physical  characteristics  of  petroleiun 
oils,  vegetable  oils,  and  animal  fats,  we 
are  proposing  emulsification  factors  for 
animal  fats  and  vegetable  oils  which  are 
similar  to  the  emulsification  factors  for 
petroleum  oils  in  corresponding  oil 
groups.  Emulsification  fectors  are 
unitless  multipliers  that  are  used  in 
calculating  planning  volumes  for  worst 
case  discharges.  The  emulsification 
factors  in  Table  7  accoimt  for  the 
increases  in  volume  that  result  when 
discharged  oil  forms  emulsions.  For 
example,  the  emulsification  factor  of  2.0 
means  that  the  voliune  of  the  oil 
increases  two-fold  when  emulsified 
with  water  under  appropriate  mixing 
conditions. 

We  request  data  on  emulsification 
factors  for  animal  fats  or  vegetable  oils 
firom  either  laboratory  testing  or  from 
actual  discharges. 

f.  Example — Application  of  Response 
Capability  Caps  to  determine  response 
resources.  We  propose  to  apply  the 
Response  Capability  Caps  in  Table  5  in 
Appendix  E  to  response  equipment 
requirements  for  animal  fats  and 
vegetable  oils.  In  reviewing  response 
plans  submitted  by  facilities  that  handle 
or  store  animal  fats  or  vegetable  oils,  we 
discovered  that  most  plan  holders  had 
voluntarily  employed  the  petroleum  oil 
methodology  for  determining  response 
resources.  In  proposing  a  methodology 
for  animal  fats  and  vegetable  oils  that  is 
similar  to  but  different  from  the 
methodology  for  petroleum  oils,  we 
determined  that  it  is  appropriate  to 
recognize  the  practical  limitations  on 
the  availability  of  response  resources. 
Failure  to  do  diis  may  result  in 
excessive  planning  requirements  for 
response  equipment  that  does  not  exist 
in  ihe  general  operating  areas.  See 
Appendix  A  in  the  preamble  and 
Appendix  B  in  the  preamble  for 
examples  of  the  Planning  Worksheet 
from  Appendix  E  in  40  CFR  part  112 
and  application  of  the  values  in 
proposed  Tables  6  and  7.  The  examples 
demonstrate  how  the  application  of  the 
Response  Capability  Caps  is  as  relevant 
for  vegetable  oils  and  animal  fats  as  it 
is  for  petroleum  oils. 

Determining  the  planning  volume  and 
response  resources.  To  follow  the 
methodology,  you  would  establish  the 
voliune  of  3ie  worst  case  discharge 
using  one  of  the  methods  in  Appendix 
D  in  part  112.  Then  you  would  identify 
the  oil  group  using  the  definitions  in 
Section  1.2  of  Appendix  E,  identify  the 
facihty  operating  area  using  the 
definitions  in  Appendix  C,  and  locate 
the  appropriate  operating  area  (spill 
location)  in  Table  6  in  Appendix  E. 
From  Table  6,  column  Nearshore/ 


Inland/Great  Lakes,  you  would  identify 
the  "Percent  Recovered  Floating  Oil" 
and  the  "Percent  Recovered  Oil  bom 
Onshore."  You  would  multiply  the 
"Percent  Recovered  Floating  Oil"  by  the 
worst  case  discharge  and  multiply  the 
resulting  value  by  the  proper 
emulsification  factor  in  Table  7  to 
establish  the  on-water  oil  recovery 
volume  in  barrels.  You  would  consult 
Table  4  in  Appendix  E  to  establish  the 
On-Water  Oil  Recovery  Resource 
Mobilization  Factors.  Then  you  would 
multiply  the  factors  in  each  of  the  three 
tiers  by  the  on-water  oil  recovery 
volume  to  determine  the  on-water 
recovery  capacity  (barrels  per  day)  that 
must  be  planned  to  be  on  scene  at  the 
response  times  provided  in  Section  5.3 
in  Appendix  E.  You  can  check  these 
values  against  the  Response  Capability 
Caps  (expressed  in  barrels  per  day)  in 
Table  5  for  the  specific  operating  area 
and  date.  The  facility  owner  or  operator 
(plan  holder)  must  ensure  by  contract  or 
other  ^proved  means  the  availabiUty  of 
response  resources  for  the  lesser  of 
either  the  on-water  recovery  capacity  or 
the  capability  caps.  Response  resources 
are  required  to  be  identified  (but  not 
contracted  for  in  advance)  for  the 
volume  above  the  response  capability 
caps.  The  capability  of  oil  recovery 
devices  can  be  determined  using 
Section  6.0  in  Appendix  E  in  part  112. 
To  establish  the  shoreline  cleanup 
volume,  you  would  multiply  the 
"Percent  Recovered  Oil  from  Onshore" 
from  Table  6,  colunm  Nearshore/Inland/ 
Great  Lakes  in  Appendix  E  times  the 
worst  case  discharge  times  the  proper 
emiUsification  factor.  The  resulting 
volume  must  be  used  to  identify  an  oil 
spill  removal  organization  with  the 
appropriate  shoreline  cleanup 
capability. 

Comparison  of  planning  volumes  and 
response  resources.  Appendix  C  in  this 
preamble  provides  an  example  of  the 
application  of  existing  regulations  for 
petroleum  oils.  When  the  on-water 
recovery  capacity  (Part  n  of  the 
Worksheets)  is  compared  in  each  of  the 
three  examples  in  Appendix  A,  B,  and 
C  of  the  preamble,  it  is  apparent  that  the 
required  planning  volume  for  animal 
fats  and  vegetable  oils  to  be  recovered 
from  the  water  is  less  than  for  petroleum 
oils.  The  proposed  rule  will  require 
lesser  amounts  of  response  equipment 
to  be  identified  in  a  response  plan  for 
facilities  that  are  located  in  the 
nearshore  or  inland  operating  areas 
relative  to  a  similar  facility  with 
petroleum  oil.  It  is  also  apparent  that 
application  of  the  Response  Capability 
Caps  in  Table  5  in  Appendix  E  limits 
the  amoimt  of  daily  recovery  capacity  ■ 
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required  to  be  ensured  by  contract  or 
other  approved  means. 

Section  10.5  in  the  proposed  rule 
provides  a  similar  example  of 
calculating  the  planning  volume  from  a 
worst  case  discharge  of  animal  fats  and 
vegetable  oils  into  an  Inland  Operating 
Area.  The  planning  volimie  for  on-water 
recovery  is  for  a  worst  case  discharge  of 
21  million  gallons  (500,000  barrels)  of 
Group  B  vegetable  oil. 

By  using  the  Response  Capability 
Caps  in  Table  5.  facilities  that  handle  or 
store  oils  are  limited  in  the  amount  of 
response  resources  they  must  have 
under  contract  or  otherwise  identify  in 
the  FRP.  The  caps  in  Table  5  reflect  the 
limits  of  technology  and  private  removal 
capability.  Table  5  also  provides  the 
increases  in  the  response  capability  caps 
after  February  18,  1998  to  reflect  the 
increase  in  private  removal  resources. 
One  study  by  the  USCG  on  the 
scheduled  increases  in  removal 
resoiut:es  indicates  that  the  response 
capability  caps  that  were  scheduled  for 
1998  have  been  exceeded  in  many  areas. 

C.  Advance  Notice  of  Proposed 
Rulemaking 

EPA  requests  comment  concerning 
ways  we  might  differentiate  among  the 
various  classes  of  oils  listed  in  the 
Edible  Oil  Regulatory  Reform  Act  for 
purposes  of  the  Spill  Prevention, 
Control,  and  Countermeasure  Rule, 
found  at  40  CFR  part  112.  Those  classes 
of  oil  are:  animal  fats  and  oils  and 
greases,  and  fish  and  marine  mammal 
oils;  oils  of  vegetable  origin,  including 
oils  from  seeds,  nuts,  and  kernels;  and 
other  oils  and  greases,  including 
petroleum.  We  are  interested  in  how  we 
might  differentiate  in  the  prevention 
requirements  for  these  classes  of  oils 
based  on  the  physical,  chemical, 
biological,  and  other  properties  of  these 
oils,  and  on  their  environmental  effects 
if  discharged  into  the  environment. 
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IV.  Regulatory  Analyses 

A.  Executive  Order  12866:  OMB  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  we  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  A  "significant  regulatory 
action"  is  an  action  that  results  in  a  rule 
that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees. 


or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  new  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local,  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  any  written  communications 
from  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local,  and  tribal  govenunents  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regxUatory  proposals 
containing  sigmficant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local,  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
EPA  believes  that  no  State,  local,  or 
tribal  governments  are  included  in  its 
FRP-regulated  commvmity.  Accordingly, 
the  requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  luiless  the 
Federal  govemmentprovides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 


requires  EPA  to  prove  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
siunmary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  thefr 
conununities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  ttibal  governments.  EPA  believes 
that  no  tribal  governments  are  included 
in  its  FRP-regulated  community. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

D.  Executive  Order  13045:  Children's 
Health 

Executive  Order  13045:  "Protection  of 
Children  bom  Environmental  Health 
Risks  and  Safety  Risks"  (62  F.R.  19885, 
April  23, 1997)  applies  to  any  rule  that 
:  (1)  is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  nUe  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  EPA 
interprets  Executive  Order  13045  as 
applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
The  proposed  rule  is  not  subject  to 
Executive  Order  13045,  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  This  is 
so,  because  the  types  of  risks  resulting 
from  oil  discharges  do  not  have  a 
disproportionate  effect  on  children. 

The  public  is  invited  to  submit  or 
identify  peer-reviewed  studies  and  data, 
of  which  the  Agency  may  not  be  aware, 
that  assessed  results  from  early-life 
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exposure  to  vegetable  oils  and  animal 
fats. 

E.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996) 
whenever  an  agency  is  required  to 
pubUsh  a  notice  of  rulemddng  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  pubUc  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
foctual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  out  determination. 

We  have  examined  this  rule's 
potential  effects  on  small  entities  as 
required  by  the  Regulatory  Flexibility 
Act  and  have  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Based  on  a 
survey  of  FRPs,  we  have  determined 
that  out  of  approximately  29  companies 
that  are  affected  by  this  rulemaking 
(because  they  have  one  or  more  FRP 
facilities  with  animal  fats  or  vegetable 
oils),  only  about  twelve  meet  the  Small 
Business  Administration's  definition  of 
a  small  business  (Screening  Analysis  of 
the  Facility  Response  Planning 
Requirements  on  Small  Non-Petroleum 
Entities). 

In  this  rulemaking,  we  are  proposing 
to  add  a  methodology  that  can  be  used 
by  facilities  to  plan  for  the  appropriate 
volume  of  response  resources  needed 
for  a  worst  case  discharge  of  an  animal 
fat  or  vegetable  oil,  similar  to  the 
existing  methodology  provided  for 
petroleum  oils.  As  a  result,  the  overall 
economic  effect  of  this  regulation  has 
been  determined  to  reduce  the  reporting 
and  recordkeeping  burden  for  facilities 
that  are  required  to  prepare  and 
maintain  plans  for  the  discharge  of 
vegetable  oils  and  animal  fats  because 
they  no  longer  will  be  required  to 
provide  additional  docimientation  to 
support  their  determinations.  We 
believe  that  facilities  will  save  on  the 
order  of  one  to  four  labor  hours  in 
annual  reporting  and  recordkeeping 
burden  as  a  result  of  the  proposed 


changes.  These  effects  are  discussed  in 
greater  detail  in  the  Paperwork 
Reduction  Act  section  of  this  Preamble. 
Furthermore,  we  believe  that  some 
facilities  could  realize  additional  cost 
savings  as  a  result  of  calculations 
performed  in  estimating  the  appropriate 
amount  of  response  planning  resources 
needed  to  respond  to  a  worst  case 
discharge  based  on  hew  information 
provided  in  proposed  Tables  6  and  7. 
However,  we  have  not  attempted  to 
quantify  the  total  cost  savings  associated 
with  this  possibiUty  in  order  to  avoid 
overestimating  the  effects  of  the 
ndemaking.  I  hereby  certify  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

F.  Paperwork  Reduction  Act 

We  will  submit  the  information 
collection  requirements  in  this  proposed 
rule  to  0MB  for  approval  as  required  by 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  We  prepared  Information 
Collection  Request  (ICR)  documents 
(EPA  ICR  No.  1630.05),  and  you  may 
obtain  a  copy  by  contacting  Sandy 
Farmer,  OP  Regulatory  Information 
Division;  U.S.  Environmental  Protection 
Agency  (2137);  401  M  St.,  SW.; 
Washington,  D.C.  20460  or  by  calling 
202-260-2740.  You  may  also  view  or 
download  these  ICRs  at  onr  ICR  Internet 
site  at  http://www.epa.gov/icr. 

The  FRP  rule  (40  CFR  112.20-21) 
requires  that  owners  or  operators  of 
facilities  that  could  cause  "substantial 
harm"  to  the  environment  by 
discharging  oil  into  navigable  waters  or 
adjoining  shorelines  prepare  plans  for 
responding,  to  the  maximiun  extent 
practicable,  to  a  worst  case  discharge  of 
oil,  to  a  substantial  threat  of  such  a 
discharge,  and,  as  appropriate,  to 
discharges  smaller  than  worst  case 
discharges.  All  facilities  subject  to  this 
requirement  must  submit  their  plans  to 
us.  In  turn,  we  review  and  approve 
plans  submitted  by  facilities  identified 
as  having  the  potential  to  cause 
"significant  and  substantial  harm"  to 
the  enviroimient  from  oil  discharges. 
Other  low-risk,  regulated  facilities  are 
not  required  to  prepare  FRPs  but  are 
required  to  document  their 
determination  that  they  do  not  meet  the 
"substantial  harm"  criteria. 

Through  this  rulemeiking,  we  propose 
to  reduce  the  reporting  and 
recordkeeping  burden  for  facihties  that 
are  regulated  imder  the  FRP  nUe  due  to 
the  storage  of  animal  fats  and  vegetable 
oils  by  clarifying  response  planning 
requirements  for  these  feciUties. 
Specifically,  we  propose  to  add  a  new 


methodology  to  allow  facihties  to 
calculate  planning  volimies  for  a  worst 
case  discharge  of  animal  fats  or 
vegetable  oils  similar  to  the 
methodology  provided  for  discharges  of 
petroleiun  oils.  Currendy  these  facihties 
are  required  to  identify  in  their  plans 
the  procedures  used  to  determine  the 
appropriate  amount  of  resources  needed 
to  respond  to  a  worst  case  discharge  of 
a  non-petroleum  oil.  As  a  resvdt,  we 
believe  that  the  overall  economic  effect 
of  this  proposal  will  be  to  reduce  the 
reporting  and  recordkeeping  burden  for 
these  facilities. 

In  addition,  we  are  proposing  to  allow 
case-by-case  deviations  for  facility 
response  planning  levels  and  are 
soliciting  comment  on  whether  to  allow 
facilities  to  combine  response  planning 
at  either  the  small  and  medium  stage,  or 
the  medium  and  large  stage  for 
discharges  of  vegetable  oils  and  animal 
fats.  We  estimate  the  cost  savings  hom 
this  proposal  to  be  minimal,  as  our 
'  Regional  Administrators  already  give 
consideration  to  unique  facility 
characteristics  during  their  review  of 
FRPs  in  allowing  plan  deviations. 

We  do  not  expect  the  niunber  of 
facilities  subject  to  the  requirements  to 
develop  an  FRP  and  maintain  the  plan 
on  a  year-to-year  basis  to  change  as  a 
result  of  this  proposed  rulemaking.  In 
the  current  ICR,  we  estimate  that  5,465 
fecihties  would  be  required  to  develop 
and  submit  FRPs.  Of  these  5,465 
facilities,  we  estimate  that 
approximately  61  facilities  (owned  or 
operated  by  29  companies)  are  required 
to  develop  and  submit  FRPs  due  to  the 
storage  of  vegetable  oils  and  animal  fats. 

We  have  previously  estimated  that  it 
requires  between  85  and  126  hours  for 
facility  personnel  in  a  large  facility  (i.e. 
total  storage  capacity  greater  than  one 
miUion  gallons)  and  between  21  and  44 
hours  for  personnel  in  a  mediimi  faciUty 
(i.e.,  total  storage  capacity  greater  than 
42,000  gallons  and  less  than  or  equal  to 
one  million  gallons)  to  comply  with  the 
annual,  subsequent-year  reporting  and 
recordkeeping  requirements  of  the  FRP 
rule.  We  have  also  estimated  that  a 
newly  regulated  faciUty  will  require 
between  225  and  280  hours  to  prepare 
a  plan  in  the  first  year.  We  estimate  that 
the  present  information  collection 
burden  of  the  FRP  rule  for  facilities  that 
are  regidated  due  to  the  storage  of 
vegetable  oils  and  animal  fats  to  be 
approximately  5,979  hours  a  year, 
llirough  this  rulemaking,  we  propose  to 
reduce  that  biuden  by  approximately 
four  hours  for  a  large  facility  and  one 
hour  for  a  medium  facility.  This 
proposed  reduction  would  result  in  an 
annual  average  burden  of  5,751  hours. 
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Burden  means  the  total  time,  e£fort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
required  to  perform  the  following  tasks: 
(1)  review  instructions;  (2)  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  piupose  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  (3)  adjust 
the  existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  (4)  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  (5)  search  data  sources;  (6) 
complete  and  review  the  collection  of 
information;  and  (7)  transmit  or 
otherwise  disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  vahd  0MB 
control  number.  The  0MB  control 
numbers  for  EPA's  regiilations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  We  request  youi  comments  on  our 
need  for  this  information,  the  acciu^cy 
of  the  provided  burden  estimates,  and 
the  accuracy  of  the  supporting  analyses 
used  to  develop  the  burden  estimates. 
We  also  request  your  suggestions  on 
methods  for  further  minimizing 
respondent  burden,  including  the  use  of 
automated  collection  techniques.  Send 
yoiu"  comments  and  suggestions  on  the 
ICR  to  both: 

(1)  The  Director.  OP  Regulatory 
Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St.,  SW.;  Washington, 
D.C.  20460,  or  E-mail  to 
farmer.sandyiSepa.gov;  and 

(2)  The  Omce  of  Information  aind 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th  St., 
NW.;  Washington,  D.C.  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 

Include  the  ICR  number  in  any 
correspondence.  Because  OMB  must 
make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  April  8, 
1999,  OMB  requests  your  comments  by 
May  10, 1999.  In  the  final  rule,  we  will 


respond  to  any  OMB  or  public 
comments  we  receive  on  the 
information  collection  requirements 
contained  in  this  proposal. 

G.  Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  PubUc 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  nUes 
with  "Federd  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  {imder  the  regidatory 


provisions  of  Title  n  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  This  determination  is 
based  on  the  fact  that  the  proposed 
revisions  are  designed  to  clarify  the 
requirements  for  certain  facihties  that 
store  vegetable  oils  and  animal  fats  to 
comply  with  the  FRP  rule.  The 
proposed  revisions  are  designed  to 
decrease  the  current  reporting  or 
recordkeeping  burden  and  cost  for  these 
facilities  and  do  not  impose  any 
additional  requirements.  EPA  has  also 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  imiquely  affect  small 
governments  for  similar  reasons. 
Furthermore,  based  on  a  survey  of  FRPs 
submitted  to  EPA,  we  did  not  identify 
any  small  governments  that  would  be 
affected  by  this  rulemaking. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law  No. 
104-113.  §  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  volimtary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards.  EPA 
welcomes  conunents  on  this  aspect  of 
the  proposed  rulemaking  and, 
specifically,  invites  you  to  identify 
potentially  appUcable  voluntary 
consensus  standards  and  to  explain  why 
such  standards  should  be  used  in  this 
regulation. 
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V.  Appendices  to  the  Freamble 
Appendix  A  to  th«  Pr«aabl« 
Exanpla  1  -  Worksheet  for  Animal  Fats  and  Vegetable  Oils  Discharge  into 

Rivers  and  Canals  Operating  Areas 

Worksheet  to  Plan  Volume  of  Response  Resources 

All  reference  to  appendices  in  this  worksheet  are  to  existing  or 
proposed  changes  to  appendices  in  40  CFR  part  112 


Part  I  packoround  Tnformation 

Step  (A)  Calculate  Worst  Case  Discharge  in  barrels 

(^pendix  D) 


500,000 


(A) 


Step  (B)  Oil  Groups  (Table  7  and  section  1.2  of  Appendix 
E)   


Step  (C)  Operating  Area  (choose  one) 


Nearshore 

X 

/Inland 

Great 

Lakes 

Step  (D)  Percentages  of  Oil  (Table  6  of  Appendix  E) 
Percent  Lost  to 


Natural 
Dissipation 


Percent 

Recovered 

Floating  Oil 


20 


1 


15 


n 


(Dl) 


(D2) 


Step  (El)  On-Water  Oil  Recovery  f;rep(P2)  «  ??tgp(A) 

100 


Step    (E2)    Shoreline  Recovery       .Step    (P?)    x  gtgp    (ft) 

100 


Step  (F)  Emulsification  Factor 
(Table  7  of  Appendix  E)  .  .  . 


or 

Rivers 
and 
Canals 


Percent 
Oil  Onshore 


65 

(D3) 

75,000 

(El) 

325,000 

(E2) 

2.0 

(F) 
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Step    (G)    On-Water  Oil   Recovery  Resource  Mobilization   Factor 
(Table   4   of  Appendix  E) 


Tier    1 


Tier  2 


Tier   3 


30 


40 


60 


(Gl) 


(G2) 


(G3) 


A  facility  that  handles,    stores,    or  transports  multiple  groups  of  oil  must  do  separate 
calculations   for  each  oil   group  on  site  except   for  those  oil  groups  that  constitute   10 
percent  or  less  by  volume  of  the  total  oil  storage  capacity  at   the  facility.      For 
purposes  of  this  calculation,    the  volumes  of  all  products  in  an  oil  group  must  be  summed 
to  determine  the  percentage  of  the  facility's  total  oil  storage  capacity. 

Part   II   Qn-Water  Oil  Recovery  Capacity    (barrels/day) 


Tier   1 


Tier   2 


45,000 


60,000 


Step   (El)    X  Step   (F) 
X  step    (61) 


step    (El)    X  Step 
(F)    x.Step    (G2) 


Tier   3 


90,000 


step    (El)   X  Step   (F) 
X  Step    (G3) 


Part   III   Shoreline  Cleanup  Volume    (barrels) 


650,000 


Step    (B2)    X  Step    (F) 


Part    IV  Qn-Water   ReSP<?nSg   capacity  £y  Operating  ^Xis^ 

(Table   5  of  Appendix  E) 

(Amount   needed  to  be  contracted   for   in  barrels/day) 


Tier   1 


Tier  2 


1,875 


3,750 


(Jl) 


(J2) 


Tier  3 


7,500 


(J3) 


Part   V  (?n-Watgr   fimount   Needed  ^o  ^  Identified.    Jz^t  qq^  Contracted    for 
in  Advance    (barrels/day) 


Tier   1 


Tier   2 


Tier  3 


43,125 


56,250 


82,500 


Part  II  Tier  1 
Step    (Jl) 


Part  II  Tier  2 
Step    (J2) 


Part  II  Tier  3 
Step   (J3) 


NOTE:      To  convert   from  barrels/day  to  gallons/day,    multiply  the 
quantities   in  Parts   II   through  V  by  42   gallons/barrel." 
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Appttndix  B  to  thtt  Proaablo 
Exaapltt  2  -  Worksheet  for  Ani«al  Fats  and  Vegetable  Oils  Discharge  into 

Inland  Operating  Area 

Worksheet  to  Plan  Volume  of  Response  Resources 

All  reference  to  appendices  in  this  worksheet  are  to  existing  or 
proposed  changes  to  appendices  in  40  CFR  part  112 

Part  I  parktpround  TnfQrmatign 

Step  (A)  Calculate  Worst  Case  Discharge. in  barrels 
(J^pendix  D) 


500,000 
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(A) 


Step  (B)  Oil  Group*  (Table  7  and  section  1.2  of  appendix 
E) 


B 


Step  (C)  Operating  Area  (choose 
one)   ....••■ 


Nearshore/ 
Inland 
Great 
Lakes 


Step  (D)  Percentages  of  Oil  (Table  6  of  Appendix) 


Percent  Lost  to 

Natural 

Dissipation 


30 


Percent 

Recovered 

Floating  Oil 


20 


~\ 


<D1) 


(D2) 


Step    (El)    On-Water  Oil  Recovery  PtflPfPZ)    «  SUP  (ft) 

100 


Step    (E2)    Shoreline  Recovery     fftf^P    (P3)    X  Step    (A) 

100 


or 

Rivers 
and 
Canals 


Percent 
Oil  Onshore 


Step  (F)  Emulsification  Factor 
(Table  7  of  j^pendix  E)  •  .  - 


1 

1 

(D3) 

1               100,000 

1 

(El) 

1              250,000 

1 

(E2) 

2.0 

(F) 


Step  (G)  On-Water  Oil  Recovery  Resource  Mobilization  Factor 
(Table  4  of  ;^pendix  E) 


d 


Tier  1 


Tier  2 


.15 


H 


.25 


Zl 


Tier  3 


.40 


(Gl) 


(62) 


(G3) 


Z] 


1  A  facility  that  handles,  stores,  or  transports  multiple  groups  of  oil  must  do  separate 
o,irulations  for  each  oil  group  on  site  except  for  those  oil  groups  that  constitute  10 
^icen?  or  less  by  volSie  of  the  total  oil  storage  capacity  at  the  facility.   For 
^rooses  of  t"s  calculation,  the  volumes  of  all  products  in  an  oil  group  «ist  be  summed 
?neteL^ne  the  percentage  of  the  facility's  total  oil  storage  capacity. 
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J^^pondix  B  to  the  Preaablo    (continuod) 
Example  2    (continued) 


Part   II  On-Water  QiX  Recovery  Capacity    (barrels/day) 


Tier  1 


Tier  2 


30,000 


50,000 


Step    (El)    X  Step    (F) 
X  Step   (Gl) 


Step    (El)    X  Step    (F) 
X  Step    (62) 


Tier  3 


80,000 


Step    (El)    X  Step    (F) 
X  Step    (G3) 


Part   III   Shoreline  Cleanup  Volume    (barrels) 


500,000 


Step    (E2)    X  Step    (F) 


Part  IV  Qn-water  Respcn??  C^p^gJtY  £^  Operating  Area 

(Table  5  of  Appendix  E)  • 

(Amount  needed  to  be  contracted  for  in  barrels/day) 


Tier  1 


Tier  2 


Tier  3 


12,500 


25,000 


50,000 


(Jl) 


(J2) 


(J3) 


Part  V  On-Water  Amount  Nee<aed  tS.   t2£  Identified.  ijUt  I1S2L   Contracted  £si£. 
in  Advance  (barrels/day) 


Tier  1 


Tier  2 


Tier  3 


17,500 


25,000 


30,000 


Part  II  Tier  1 
Step    (Jl) 


Part  II  Tier  2 
Step   (J2) 


Part  II  Tier  3 
Step   (J3) 


NOTE:      To  convert   from  barrels/day  to  gallons/day,    multiply  the 
quantities  in  Parts   II   through  V  by  42  gallons /barrel. 
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j^pttodix  C  to  tb«  Praaabltt 
RxMmpl9  3  -  Work«h««t  for  P«trol«um  Oil  Discharg»  into 
Inland  Operating  Ar««s 


Worksheet  to  Plan  Voluae  of  Response  Resourc 

All   reference  to  appendices   in  this  worksheet  are  to  existing  or 
proposed  changes  to  appendices  in  40  CFR  part   ll^ 


Part  I  p^i-wyround  Tnfgnnation 

step  (A)  Calculate  Worst  Case  Discharge  in  barrels 
(Appendix  D) 


500,000 


<A) 
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Step  (B)  Oil  Group*  (Table  3  and  section  1.2  of  Appendix 
E) 


Step  (C)  Operating  Area  tchoose  one) 


Nearshore 

or  Rivers 

/Inland 

and 

Great 

Canals 

Lakes 

Step  (D)  Percentages  of  Oil  (Table  2  of  Appendix  E) 


Percent  Lost  to 
Natural 
Dissipation 

I         3°         I 


Percent 

Recovered 

Floating  Oil 


50 


Z]     [= 


(Dl) 


(D2) 


Percent 
Oil  Onshore 


50 


(D3) 


c 


step  (El)  On-Water  Oil  Recovery  f^tfrfO?)  «  Step  (A) 

100  (*1) 


250,000 


: 


n 


step  (E2)  Shoreline  Recovery   f^tfrtHl)  «  Step  (A) 

100 


250,000 


(E2) 


Step    (F)    Ettulsification  Factor 
(Table  3  of  i^pendix  E)    .    .    . 


2.0 


(F) 


Step  (G)  On-Water  Oil  Recovery  Resource  Mobilization  Factor 
(Table  4  of  Appendix  E) 


Tier  1 


Tier  2 


Tier  3 


,15 


.25 


.40 


(Gl) 


(62) 


(G3) 


] 


3 
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Appandix  C  to  th«  Praaable   (continued) 
Exai^ltt  2    (continu«d) 

Part   II  On-Water  Oil  Recovery  Capacity    (barrels/day) 


;  fll3V.i 


.■i  i. 


Tier   1 


75,000 


Step    (El)    X  Step    (F) 
X  Step    (Gl) 


Tier  2 


125,000 


Step    (El)    X  Step    (F) 
X  Step    (G2) 


Tier  3 


200,000 


Step    (El)    X  Step    (F) 
X  Step    (G3) 


Part   III   Shoreline  Cleanup  Volume    (barrels) 


500,000 


Step    (E2)    X  Step    (F) 


Part    IV  On-Water   Response   Capacity  fiy  Operating  Area 

(Table   5   of  Appendix  E) 

(Amount   needed  to  be  contracted  for  in  barrels/day) 


Tier  1 


Tier  2 


12,500 


Tier  3 


25,000 


50,000 


(Jl) 


(J2) 


(J3) 


Part  V  0n-Wat9r  Amgunt  Needed  X^  i2£  Identified,    ijiit  flat  Contracted   for 
in  Acivange    (barrels/day) 


Tier  1 


Tier  2 


62,500 


Tier  3 


100,000 


150,000 


Part  II  Tier  1 
Step   (Jl) 


Part  II  Tier  2 
Step   (J2) 


Part  II  Tier  3 
Step   (J3) 


NOTE:      To  convert   from  barrels/day  to  gallons /day,    multiply  the 
quantities  in  Parts   II  through  V  by  42  gallons/barrel. 
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List  of  Svl^ectB  in  40  CFR  Part  112 

Environmental  protection,  Fire 
[»evention.  Flammable  materials. 
Materials  handling  and  storage,  Oil 
pollution.  Oil  spill  response.  Petroleum, 
Reporting  and  recordkeeping 
requirements.  Tanks,  Water  pollution 
control.  Water  resoTirces. 

Dated:  March  26, 1999. 
Petar  D.  RobertBon. 
Acting  Admimstrator. 

For  the  reasons  discussed  in  the 
Preamble,  the  EnAnrdnmental  Protection 
Agency  proposes  to  amend  40  CFR  part 
112  as  follows: 

PART  112-OH.  POLLUTION 
PREVENTION 

1.  The  authority  citation  for  part  112 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321  and  1361;  E.a 
12777  (October  18, 1991).  3  CFR.  1991 
Comp..  p.  351;  33  U.S.C.  2720. 

2.  Amend  §  112.2  to  add  the  following 
definitions  in  alphabetical  order  to  read 
as  follows: 


f112^    Definitions 

•  ■      •    ■    •        *        • 
Anima/^  means  non-petroleum  oils. 

fats,  and  greases  of  animal,  fish,  or 
marine  mammal  origin. 

•  •        •        *        • 
Non-petroleum  oil  means  oil  of  any 

kind  that  is  not  petroleum-based, 
including  but  not  limited  to:  fats,  oils, 
and  greases  of  animal,  fish,  or  marine 
maimnal  origin;  and  vegetable  oils, 
including  oils  from  seeds,  nuts,  fruits, 
and  kernels. 

•  *        *        *        * 

Petroleum  oil  means  petroleum  in  any 
form,  including  but  not  limited  to  crude 
oil.  friel  oil.  mineral  oil.  sludge,  oil 
refiise.  and  refined  products. 

•  »        *        •        • 
Vegetable  oil  means  a  non-petroleimi 

oil  or  fat  of  vegetable  origin,  including 
but  not  limited  to  oils  and  fats  derived 
from  plant  seeds,  nuts,  frxuts.  and 
kernels. 

•  •       *       •       * 

3.  Amend  §  112.20  by  adding 
paWTgnipb  (a)(4)  and  revising  the  phrase 
"section  10"  in  paragraph  ($(l)(ii)(B)  to 
read  section  13  as  foUows: 

f112^    Facility  resfwnss  plans. 

(a)  •  •  * 

(4)  Preparation  and  submission  of 
response  plans — Animal  fat  and 
vegetable  oil  facilities.  The  owner  or 
operator  of  any  non-transportation- 
related  facility  that  handles,  stores,  or 
transports  Wmal  fats  and  vegetable  oils 
must  prepare  and  submit  a  facility 
response  plan  as  follows: 


(i)  Facilities  with  approved  plans.  The 
owner  or  operator  of  a  facility  with  a 
facility  response  plan  that  has  been 
approved  by  [effective  date  of  the  final 
rule]  need  not  prepare  or  submit  a 
revised  plan  except  as  otherwise 
required  by  paragraphs  (b).  (c).  and  (d) 
of  this  section. 

(ii)  Facilities  with  plans  that  have 
been  submitted  to  the  Regional 
Administrator.  Except  for  facilities  with 
approved  plans  as  provided  in  (a)(4)(i) 
of  this  section,  the  owner  or  operator  of 
a  facihty  that  has  submitted  a  response 
plan  to  the  Regional  Administrator  prior 
to  [effective  date  of  the  final  rule]  must 
review  the  plan  to  determine  if  it  meets 
or  exceeds  the  appUcable  provisions  of 
this  part.  An  owner  or  operator  need  not 
prepare  or  submit  a  new  plan  if  the 
existing  plan  meets  or  exceeds  the 
applicable  provisions  of  this  part.  If  the 
plan  does  not  meet  or  exceed  the 
appUcable  provisions  of  this  part,  the 
owner  or  operator  must  prepare  and 
submit  a  new  plan  by  [date  sixty  days 
after  the  effective  date  of  the  final  rule]. 

(iii)  Newly  regulated  facilities.  The 
owner  or  operator  of  a  newly 
constructed  facility  that  commences 
operation  after  [eSactive  date  of  the 
final  rule)  must  prepare  and  submit  a 
plan  to  the  Regional  Administrator  in 
accordance  with  paragraph  (a)(2Kii)  of 
this  section.  The  plan  must  meet  or 
exceed  the  applicable  provisions  of  this 
part.  The  owner  or  operator  of  an 
existing  facility  that  must  prepare  and 
submit  a  plan  after  [efiective  date  of  the 
final  rule]  as  a  residt  of  a  planned  or 
unplanned  change  in  facility 
characteristics  that  causes  the  facility  to 
become  regulated  under  paragraph  (f)(1) 
of  this  section,  must  prepare  and  submit 
a  plan  to  the  Regional  Administrator  in 
accordance  with  paragraphs  (a)(2)(iii)  or 
(iv)  of  this  section,  as  appropriate.  The 
plan  must  meet  or  exceed  the  appUcable 
provisions  of  this  part. 

(iv)  Facilities  amending  existing 
plans.  The  owner  or  operator  of  a 
fadUty  submitting  an  amended  plan  in 
accordance  with  paragraph  (d)  of  this 
section  after  [effective  date  of  the  final 
rule],  including  plans  that  had  been 
previously  approved,  must  also  review 
the  plan  to  determine  if  it  meets  or 
exceeds  the  applicable  provisions  of  this 
part.  If  the  plan  does  not  meet  or  exceed 
the  appUcable  provisions  of  this  part, 
the  owner  or  operator  must  revise  and 
resubmit  revised  portions  of  an 
amended  plan  to  the  Regional 
Administrator  in  accordance  with 
paragraphs  (d)  of  this  section,  as 
appropriate.  The  plan  must  meet  or 


exceed  the  appUcable  provisions  of  this 
part 

•        *        •        *        • 

4.  Amend  §  112.21  by  revising  the 
phrase  "section  10"  to  read  "section  13" 
in  the  second  sentence  of  paragraph  (c). 

5.  Amend  Appendix  C  to  part  112  by 
revising  phrase  "section  10"  to  read 
"section  13"  in  the  second  sentence  of 
section  2.3,  the  last  sentence  in  section 
4.0,  and  the  second  sentence  of 
Attachment  C-II,  paragraph  3. 

6.  Amend  Appendix  D  to  part  112  by 
revising  the  phrase  "section  10"  to  read 
"section  13"  in  the  second  sentence  in 
section  1.4. 

7.  Appendix  E  to  part  112  is  amended 
by  revising  the  phrase  "section  10"  to 
read  "section  13"  wherever  it  appears; 

by  revising  the  phrase  "section  9.2"  to 
read  "section  12.2"  wherevw  it  appears; 

by  revising  the  word  "spiU"  to  read 
"discharge"  wherever  it  appears; 

by  revising  the  phrase  "non- 
petroleum  oils"  to  read  "non-petroleum 
oils  other  than  animal  fats  and  vegetable 
oils"  wherever  it  appears; 

by  redesignating  sections  1.2.1 
throi;^  1.2.7  as  section  1.2.2  through 
1.2.8,  respectively,  and  by  redesignating 
section  1.2.8  as  1.2.10; 

by  adding  new  sections  1.2.1  and 

1.2.9  to  read  as  set  forth  below; 

by  revising  newly  designated  section 

1.2.3  (2)  to  read  as  set  forth  below; 

by  revising  newly  designated  section 

1.2.4  to  read  as  set  forth  below; 

by  revising  the  first  sentence  of  newly 
designated  section  1.2.8  (2)  to  read  as 
set  forth  below; 

by  revising  newly  designated  section 

1.2.10  to  read  as  set  forth  below; 

by  revising  the  phrase  "section  4.3"  to 
read  "sections  4.3  and  9.3"  in  the  third 
sentence  of  section  2.6; 

by  revising  section  3.0  to  read  as  set 
forth  below; 

by  revising  section  3.2  to  read  as  set 
forth  below; 

by  adding  new  sections  3.2.1  and 
3.2.2  to  read  as  set  forth  below; 

by  revising  section  4.0  to  read  as  set 
forth  below; 

by  revising  section  4.2  to  read  as  set 
forth  below; 

by  adding  new  sections  4.2.1  and 
4.2.2  to  read  as  set  fcHlh  below; 

by  revising  the  phrase  "Section  7"  to 
read  "Sections  7  and  10"  in  the  second 
sentence  of  section  5.1; 

by  revising  the  phrase  "Attachment 
E-1"  to  read  "Attachments  E-1  and  E- 
2"  in  the  third  sentence  of  section  5.1; 

by  revising  the  phrase  "sections  7.2 
and  7.3  of  this  appendix"  to  read 
"sections  7.2  and  7.3  or  sections  10.2 
and  10.3  of  this  appendix"  in  the  third 
sentence  of  section  5.3; 
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by  revising  the  phrase  "Table  2"  to 
read  "Table  2  and  Table  6"  in  the  fifth 
sentence  of  section  5.7; 

by  revising  the  phrase  "Tables  2  and 
3"  to  read  "Tables,  2,  3,  6.  7"  in  the 
second  sentence  of  section  5.8; 

by  revising  section  7.0  to  read  as  set 
forth  below; 

by  revising  the  second  sentence  of 
section  7.2.1<4o  read  as  set  forth  below; 

by  revising  the  third  sentence  of 
section  7.4  to  read  as  set  forth  below; 

by  revising  the  third  sentence  of 
section  7.6.3  to  read  as  set  forth  below; 

by  revising  the  second  sentence  of 
section  7.7  to  read  as  set  forth  below; 

by  revising  section  7.7  (1)  to  read  as 
set  forth  below; 

by  revising  the  second,  third  and 
fourth  sentences  of  section  7.7.5  to  read 
as  set  forth  below; 

by  redesignating  sections  8.0,  8.1  and 
8.2  as  sections  11.0, 11.1. 11.2, 
respectively,  and  revising  those  sections, 
to  read  as  set  forth  below; 

by  redesignating  sections  9.0,  9.1,  9.2 
and  9.3  as  sections  12.0, 12.1, 12.2  and 
12.3,  respectively,  and  revising  those 
sections  to  read  as  set  forth  below; 

by  redesignating  sections  10.0, 10.1, 
10.2  and  10.3  as  sections  13.0, 13.1, 13.2 
and  13.3,  respectively,  and  revising 
those  sections  to  read  as  set  forth  below; 
and 

by  adding  new  sections  8.0,  9.0,  and 
10.0  to  read  as  set  forth  below. 

Appendix  E  to  Part  112— Determination 
and  Evaluation  of  Required  Response 
Resources  for  Facility  Response  Plans 

***** 

1.2.1  Animal  fat  means  non-petroleum  oils, 
fats,  and  greases  of  animal,  fish,  or  marine 
mammal  origin.  Animal  fats  are  further 
classified  based  on  specific  gravity  as 
follows: 

(A)  Group  A — specific  gravity  less  than  0.8. 

(B)  Group  B — specific  gravity  equal  to  or 
greater  than  0.8  and  less  than  1.0. 

(C)  Group  C — specific  gravity  equal  to  or 
greater  than  1.0. 

1.2.2*  •  • 

1.2.3  *   *   • 

(2)  A  non-petroleum  oil,  other  than  an 
animal  fat  or  vegetable  oil,  with  a  specific 
gravity  less  than  0.8. 

1.2.4  Non-petroleum  oil  means  oil  of  any 
kind  that  is  not  petroleum-based,  including 
but  not  limited  to:  fats,  oils,  and  greases  of 
animal,  fish,  or  marine  mammal  origin;  and 
vegetable  oils,  including  oils  firom  seeds, 
nuts,  finits,  and  kernels. 
***** 

1.2.8  *   *   • 

(2)  A  non-petroleum  oil,  other  than  an 
animal  fat  or  vegetable  oil,  with  a  specific 
gravity  of  0.8  or  greater.  •  •  * 

***** 

1.2.9  Vegetable  oil  means  a  non-petroleum 
oil  or  fet  of  vegetable  origin,  including  but 
not  limited  to  oils  and  fats  derived  fit)m  plant 


seeds,  nuts,  finits,  and  kernels.  Vegetable  oils 
are  further  classified  based  on  specific 
gravity  as  follows: 

(A)  Group  A — specific  gravity  less  than  0.8. 

(B)  Group  B — specific  gravity  equal  to  or 
greater  than  0.8  and  less  than  1.0. 

(C)  Group  C — specific  gravity  equal  to  or 
greater  than  1.0. 

1.2.10  Other  definitions  are  included  in 
§112.2,  section  1.2  of  Appendices  C  and  E, 
and  section  3.0  of  Appendix  F. 
***** 

3.0  Determining  Response  Resources 
Required  for  Small  Discharges — Petroleum 
oils  and  non-petroleum  oils  other  than 
animal  fats  and  vegetable  oils 
***** 

3.2  Complexes  that  are  regulated  by  EPA 
and  the  USCG  must  also  consider  planning 
quantities  for  the  transportation-related 
transfer  portion  of  the  facility. 

3.2.1  Petroleum  oils.  The  USCG  planning 
level  that  corresponds  to  EPA's  "small 
discharge"  is  termed  "the  average  most 
probable  discharge."  A  USCG  rule  found  at 
33  CFR  154.1020  defines  "the  average  most 
probable  discharge"  as  a  discharge  of  50 
barrels  (2,100  gallons).  Owners  or  operators 
of  complexes  that  handle,  store,  or  transport 
petroleum  oils  must  compare  oil  spill 
volumes  for  a  small  discharge,  and  an 
average  most  probable  discharge,  and  plan 
for  whichever  quantity  is  greater. 

3.2.2  Non-petroleum  oils  other  than  animal 
fats  and  vegetable  oils.  Owners  or  operators 
of  complexes  that  handle,  store,  or  transport 
non-petroleum  oils  other  than  animal  fats 
and  vegetable  oils  must  plan  for  oil  spill 
volumes  for  a  small  discharge.  There  is  no 
USCG  planning  level  that  directly 
corresponds  to  EPA's  "small  discharge." 
However,  the  USCG  (at  33  CFR  154.545)  has 
requirements  to  identify  equipment  to 
contain  oil  resulting  from  an  operational 
discharge. 

*         *         •         *         * 

4.0  Determining  Response  Resources 
Required  for  Medium  Discharges — Petroleum 
oils  smd  non-petroleum  oils  other  than 
animal  fats  and  vegetable  oUs 

***** 

4.2  Complexes  that  are  regulated  by  EPA 
and  the  USCG  must  also  consider  planning 
quantities  for  the  transportation-related 
transfer  portion  of  the  facility. 

4.2.1  Petroleum  oils.  The  USCG  planning 
level  that  corresponds  to  EPA's  "medium 
discharge"  is  termed  "the  maximum  most 
probable  discharge".  The  USCG  rule  found  at 
33  CFR  part  154  defines  "the  maximum  most 
probable  discharge"  as  a  discharge  of  1,200 
barrels  (50,400  gallons)  or  10  percent  of  the 
worst  case  dischai;ge,  whichever  is  less. 
Owners  or  operators  of  complexes  that 
handle,  store,  or  transport  petroleum  oils 
miist  compare  spill  volumes  for  a  medium 
discharge  and  a  maximum  most  probable 
discharge  and  plan  for  whichever  quantity  is 
greater. 

4.2.2  Non-petroleum  oils  other  than  animal 
fats  and  vegetable  oils.  Owners  or  operators 
of  complexes  that  handle,  store,  or  transport 
non-petroleum  oils  other  than  animal  fats 
and  vegetable  oils  must  plan  for  oil  spill 
volumes  for  a  medium  discharge.  For  non- 


petroleum  oils,  there  is  no  USCG  planning 
level  that  directly  corresponds  to  EPA's 
"medium  discharge." 
*         *         *         *         * 

7.0  Calculating  Plaiming  Volumes  for  a 
Worst  Case  Discharge — Petroleum  oils  and 
non-petroleum  oils  other  than  animal  fats  . 
and  vegetable  oils. 
***** 

7.2.1  *  •  *  See  sections  1.2.3  and  1.2.8  of 
this  appendix  for  the  definitions  of  non- 
persistent  and  persistent  oils,  respectively. 


7.4  *  *  *  The  facility  owner  or  operator 
shall  ensure,  by  contract  or  other  approved 
means  as  described  in  §  112.2,  the 
availability  of  these  resources,  •  •  • 
***** 

7.6.3  •  *  •  The  facility  owner  or  operator 
shall  ensure,  by  contract  or  other  approved 
means  as  described  in  §  112.2,  the 
availability  of  these  resources.  *  *  * 

7.7  *  *  *  Refer  to  section  11  of  this 
appendix  for  information  on  the  limitations 
on  the  use  of  chemical  agents  for  inland  and 
nearshore  areas. 

7.7.1  *   *   • 

(1)  *  *  *  Procedures  and  strategies  for 
responding  to  a  worst  case  dischai^e  to  the 
maximum  extent  practicable;  and 
***** 

7.7.5  *  *  *  The  owner  or  operator  of  a 
facility  that  handles,  stores,  or  transports 
non-petroleum  oils  other  than  animal  fats 
and  vegetable  oils  that  does  not  have 
adequate  fire  fighting  resources  located  at  the 
facility  or  that  cannot  rely  on  sufficient  local 
fire  fighting  resources  must  identify  adequate 
fire  fighting  resources.  The  owner  or  operator 
shall  ensure,  by  contract  or  other  approved 
means  as  described  in  §  112.2,  the 
availability  of  these  resources.  The  response 
plan  must  also  identify  an  individual  located 
at  the  facilify  to  work  with  the  fire 
department  for  fires  of  these  oils.  *  *  * 

8.0  Determining  Response  Resources 
Required  for  Small  Discharges — Animal  fats 
and  vegetable  oils 

8.1  A  facilify  owner  or  operator  shall 
identify  sufficient  response  resources 
available,  by  contract  or  other  approved 
means  as  described  in  §  112.2,  to  respond  to 
a  small  discharge  of  animal  fats  or  vegetable 
oils.  A  small  discharge  is  defined  as  any 
discharge  volume  less  than  or  equal  to  2,100 
gallons,  but  not  to  exceed  the  calculated 
worst  case  discharge.  The  equipment  must  be 
designed  to  function  in  the  operating 
environment  at  the  point  of  expected  use. 

8.2  Complexes  that  are  regulated  by  EPA 
and  the  USCG  must  also  consider  planning 
quantities  for  the  marine  transportation- 
related  portion  of  the  facility. 

8.2.1  Owners  or  operators  of  complexes 
that  handle,  transport,  or  store  only  animal 
fats  or  vegetable  oils  must  plan  for  a  small 
discharge.  There  is  no  USCG  plaiming  level 
that  directly  corresponds  to  EFA's  "small 
dischai:ge."  Although  the  USCG  does  not 
have  planning  requirements  for  small 
discharges,  they  do  have  requirements  (at  33 
CFR  154.545)  to  identify  equipment  to 
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contain  oil  resulting  from  an  operational 
discharge. 

8.3  The  response  resources  shall,  as 
appropriate,  include: 

8.3.1  One  thousand  feet  of  containment 
boom  (or,  for  complexes  with  marine  transfer 
components,  1,000  feet  of  containment  boom 
or  two  times  the  length  of  the  largest  vessel 
that  regularly  conducts  oil  transfers  to  or 
from  the  facility,  whichever  is  greater),  and 

a  means  of  deploying  it  within  1  hour  of  the 
discovery  of  a  discharge; 

8.3.2  Oil  recovery  devices  with  an  effective 
daily  recovery  capacity  equal  to  the  amount 
of  oil  discharged  in  a  small  discharge  or 
greater  which  is  available  at  the  facility 
within  2  hours  of  the  detection  of  a 
discharge;  and 

8.3.3  Oil  storage  capacity  for  recovered  oily 
material  indicated  in  section  12.2  of  this 
appendix. 

9.0  Determining  Response  Resources 
Required  for  Medium  Discharges — Animal 
fats  and  vegetable  oils 

9.1  A  facility  owner  or  operatgr  shall 
identify  sufficient  response  resources 
available,  by  contract  or  other  approved 
means  as  described  in  §  112.2,  to  respond  to 
a  medium  discharge  of  animal  fats  or 
vegetable  oils  for  that  facility.  This  will 
require  response  resources  capable  of 
containing  and  collecting  up  to  36,000 
gallons  of  oil  or  10  percent  of  the  worst  case 
discbarge,  whichever  is  less.  All  equipment 
identified  must  be  designed  to  operate  in  the 
applicable  operating  environment  specified 
in  Table  1  of  this  appendix. 

9.2  Complexes  that  are  regulated  by  EPA 
and  the  USCG  must  also  consider  planning 
quantities  for  the  transportation-related 
transfer  portion  of  the  facility.  The  USCG 
planning  level  that  corresponds  to  EPA's 
"medium  discharge"  is  termed  "the 
maximum  most  probable  discharge."  The 
USCG  revisions  to  33  CFR  part  154  define 
"the  maximum  most  probable  discharge"  as 
a  discharge  of  1,200  barrels  (50,400  gallons) 
or  10  percent  of  the  worst  case  discharge, 
whichever  is  less.  Owners  or  operators  of 
complexes  must  compare  spill  volumes  for  a 
mediimi  discharge  and  a  maximum  most 
probable  discharge  and  plan  for  whichever 
quantity  is  greater. 

9.2.1  Owners  or  operators  of  complexes 
that  handle,  store,  or  transport  animal  fats  or 
vegetable  oils  must  plan  for  oil  spill  volumes 
for  a  mediimi  discharge.  For  non-petroleum 
oils,  there  is  no  USCG  planning  level  that 
directly  corresponds  to  EPA's  "medium 
discharge."  Although  the  USCG  does  not 
have  planning  requirements  for  medium 
discharges,  they  do  have  requirements  (at  33 
CFR  154.545)  to  identify  equipment  to 
contain  oil  resulting  from  an  operational 
discharge. 

9.3  Oil  recovery  devices  identified  to  meet 
the  applicable  mediiun  discharge  volume 
plaiming  criteria  must  be  located  such  that 
they  are  capable  of  arriving  on-scene  within 
6  hours  in  higher  volume  port  areas  and  the 
Great  Lakes  and  within  12  hours  in  all  other 
areas.  Higher  volimie  port  areas  and  Great 
Lakes  areas  are  defined  in  section  1.2  of 
Appendix  C  to  this  part. 

9.4  Because  rapid  control,  containment, 
and  removal  of  oil  are  critical  to  reduce 


discharge  impact,  the  owner  or  operator  must 
determine  response  resources  using  an 
effective  daily  recovery  capacity  for  oil 
recovery  devices  equal  to  50  percent  of  the 
planning  voliune  applicable  for  the  facility  as 
determined  in  section  9.1  of  this  appendix. 
The  effective  daily  recovery  capacity  for  oil 
recovery  devices  identified  in  the  plan  must 
be  determined  using  the  criteria  in  section  6 
of  this  appendix. 

9.5  In  addition  to  oil  recovery  capacity,  the 
plan  shall,  as  appropriate,  identify  sufficient 
quantity  of  containment  boom  available,  by 
contract  or  other  approved  means  as 
described  in  §  112.2,  to  arrive  within  the 
required  response  times  for  oil  collection  and 
containment  and  for  protection  of  fish  and 
wildlife  and  sensitive  environments.  For 
further  description  of  fish  and  wildlife  and 
sensitive  environments,  see  Appendices  I,  D, 
and  ra  to  DOC/NOAA's  "Guidance  for 
Facility  and  Vessel  Response  Plans:  Fish  and 
Wildlife  and  Sensitive  Environments"  (59  FR 
14713,  March  29, 1994)  and  the  applicable 
ACP.  While  the  Guidance  does  not  set 
required  quantities  of  boom  for  oil  collection 
and  contaiiunent,  the  response  plan  shall 
identify  and  ensure,  by  contract  or  other 
approved  meaiis  as  described  in  §  112.2,  the 
availability  of  the  quantity  of  boom  identified 
in  the  plan  for  this  purpose. 

9.6  The  plan  must  indicate  the  availability 
of  temporary  storage  capacity  to  meet  section 
12.2  of  this  appendix.  If  available  storage 
capacity  is  insufficient  to  meet  this  level, 
then  the  effective  daily  recovery  capacity 
must  be  derated  (downgraded)  to  the  limits 
of  the  available  storage  capacity. 

9.7  The  following  is  an  example  of  a 
medium  discharge  volume  planning 
calculation  for  equipment  identification  in  a 
higher  volume  port  area:  The  facility's  largest 
aboveground  storage  tank  voliune  is  840,000 
gallons.  Ten  percent  of  this  capacity  is  84,000 
gallons.  Because  10  percent  of  the  facility's 
largest  tank,  or  84,000  gallons,  is  greater  than 
36,000  gallons,  36,000  gallons  is  used  as  the 
planning  volume.  The  effective  daily 
recovery  capacity  is  50  percent  of  the 
planning  volume,  or  18,000  gallons  per  day. 
The  ability  of  oil  recovery  devices  to  meet 
this  capacity  must  be  calculated  using  the 
procedures  in  section  6  of  this  appendix. 
Temporary  storage  capacity  available  on- 
scene  must  equal  twice  the  daily  recovery 
capacity  as  indicated  in  section  12.2  of  this 
appendix,  or  36,000  gallons  per  day.  This  is 
the  information  the  facility  owner  or  operator 
must  use  to  identify  and  ensure  the 
availability  of  the  required  response 
resources,  by  contract  or  other  approved 
means  as  described  in  §  112.2.  The  facility 
owner  shall  also  identify  how  much  boom  is 
available  for  use. 

10.0  Calculating  Planning  Volumes  for  a 
Worst  Case  Discharge — Animal  fats  and 
vegetable  oils. 

10.1  A  facilify  owner  or  operator  shall  plan 
for  a  response  to  the  facility's  worst  case 
discharge.  The  planning  for  on-water  oil 
recovery  must  take  into  account  a  loss  of 
some  oil  to  the  environment  due  to  physical, 
chemical,  and  biological  processes,  potential 
increases  in  volume  due  to  emulsification, 
and  the  potential  for  deposition  of  oil  on  the 
shoreline  or  on  sediments.  The  procedures 


for  animal  fats  and  vegetable  oils  are 
discussed  in  section  10.7  of  this  appendix. 

10.2  The  follovdng  procedures  must  be 
used  by  a  facility  owner  or  operator  in 
determining  the  required  on-water  oil 
recovery  capacity: 

10.2.1  The  following  must  be  determined: 
the  worst  case  discharge  volume  of  oil  in  the 
facility;  the  appropriate  group(s)  for  the  types 
of  oil  handled,  stored,  or  transported  at  the 
facility  (Groups  A,  B,  C);  and  the  facility's 
specific  operating  area.  See  sections  1.2.1  and 
1.2.9  of  this  appendix  for  the  definitions  of 
animal  fats  and  vegetable  oils  and  groups 
thereof.  Facilities  Uiat  handle,  store,  or 
transport  oil  from  different  oil  groups  must 
calculate  each  group  separately,  unless  the 
oil  group  constitutes  10  percent  or  less  by 
volume  of  the  facility's  total  oil  storage 
capacity.  This  information  is  to  be  used  with 
Table  6  of  this  appendix  to  determine  the 
percentages  of  the  total  volimie  to  be  used  for 
removal  capacity  plaiming.  Table  6  of  this 
appendix  divides  the  volume  into  three 
categories:  oil  lost  to  the  environment;  oil 
deposited  on  the  shoreline;  and  oil  available 
for  on  water  recovery. 

10.2.2  The  on-water  oil  recovery  volume 
shall,  as  appropriate,  be  adjusted  using  the 
appropriate  emulsification  factor  found  in 
Table  7  of  this  appendix.  Facilities  that 
handle,  store,  or  transport  oil  from  different 
groups  must  compare  the  on-water  recover 
volume  for  each  oil  group  (unless  the  oil 
group  constitutes  10  percent  or  less  by 
volume  of  the  facility's  total  storage  capacity) 
and  use  the  calculation  that  results  in  the 
largest  on-water  oil  recovery  volume  to  plan 
for  the  amount  of  response  resources  for  a 
worst  case  discharge. 

10.2.3  The  adjusted  volume  is  multiplied 
by  the  on  water  oil  recovery  resource 
mobilization  factor  found  in  Table  4  of  this 
appendix  frt)m  the  appropriate  operating  area 
and  response  tier  to  determine  the  total  on 
water  oil  recovery  capacity  in  barrels  per  day 
that  must  be  identified  or  contracted  to  arrive 
on-scene  within  the  applicable  time  for  each 
response  tier.  Three  tiers  are  specified.  For 
higher  volume  port  areas,  the  contracted  tiers 
of  resources  must  be  located  such  that  they 
are  capable  of  arriving  on-scene  within  6 
hours  for  Tier  1,  30  hours  for  Tier  2,  and  54 
hours  for  Tier  3  of  the  discovery  of  a 
discharge.  For  all  other  rivere  and  canals, 
inland,  nearshore  areas,  and  the  Great  Lakes, 
these  tiers  are  12,  36,  and  60  hours. 

10.2.4  The  resulting  on  water  oil  recovery 
capacity  in  barrels  per  day  for  each  tier  is 
used  to  identify  response  resources  necessary 
to  sustain  operations  in  the  applicable 
operating  area.  The  equipment  shall  be 
capable  of  sustaining  operations  for  the  time 
period  specified  in  Table  6  of  this  appendix. 
The  facility  owner  or  operator  shall  identify 
and  ensure  the  availability,  by  contract  or 
other  approved  means  as  described  in 

§  112.2,  of  sufficient  oil  spill  recovery 
devices  to  provide  the  effective  daily  oil 
recovery  capacity  required.  If  the  required 
capacity  exceeds  the  applicable  cap  specified 
in  Table  5  of  this  appendix,  then  a  facility 
owner  or  operator  shall  ensure,  by  contract 
or  other  approved  means  as  described  in 
§  112.2,  only  for  the  quantity  of  resources 
required  to  meet  the  cap,  but  shall  identify 
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sources  of  additional  resources  as  indicated 
in  section  5.4  of  this  appendix.  The  owner  or 
operator  of  a  facility  whose  planning  volume 
exceeded  the  cap  in  1998  must  make 
arrangements  to  identify  and  ensure  the 
availability,  by  contract  or  other  approved 
means  as  described  in  §  112.2,  for  additional 
capacity  to  be  under  contract  by  2003,  as 
appropriate.  For  a  facility  that  handles 
multiple  groups  of  oil,  the  required  effective 
daily  recovery  capacity  for  each  oil  group  is 
calculated  before  applying  the  cap.  The  oil 
group  calculation  resulting  in  the  largest  on 
water  recovery  volume  must  be  used  to  plan 
for  the  amount  of  response  resources  for  a 
worst  case  discharge,  unless  the  oil  group 
comprises  10  percent  or  less  by  volume  of  the 
facility's  oil  storage  capacity. 

10.3  The  procedures  discussed  in  sections 
10.3.1-10.3.3  of  this  appendix  must  be  used 
to  calculate  the  planning  volume  for 
identifying  shoreline  cleanup  capacity  (for 
Groups  A  and  B  oils). 

10.3.1  The  following  must  be  determined: 
the  worst  case  discharge  volume  of  oil  for  the 
facility;  the  appropriate  group(s)  for  the  types 
of  oil  handled,  stored,  or  transported  at  the 
faciUty  (Croups  A  or  B);  and  the  geographic 
area(s]  in  which  the  facility  operates  (i.e., 
operating  areas).  For  a  facility  handling, 
storing,  or  transporting  oil  from  different 
groups,  each  group  must  be  calculated 
separately.  Using  this  information.  Table  6  of 
this  appendix  must  be  used  to  determine  the 
percentages  of  the  total  volume  to  be  used  for 
shoreline  cleanup  resource  planning. 

10.3.2  The  shoreline  cleanup  planning 
volume  must  be  adjusted  to  reflect  an 
emulsification  factor  using  the  same 
procedure  as  described  in  section  10.2.2  of 
this  appendix. 


10.3.3  The  resulting  volume  shall  be  used 
to  identify  an  oil  spill  removal  organization 
with  the  appropriate  shoreline  cleanup 
capability. 

10.4  A  response  plan  must  identify 
response  resources  writh  fire  fighting 
capability  appropriate  for  the  risk  of  fire  and 
explosion  at  the  facility  from  the  discharge  or 
threat  of  discharge  of  oil.  The  owner  or 
operator  of  a  facility  that  handles,  stores,  or 
transports  Group  A  or  B  oils  that  does  not 
have  adequate  fire  fighting  resources  located 
at  the  facility  or  that  cannot  rely  on  sufficient 
local  fire  fighting  resources  must  identify 
adequate  fire  fighting  resources.  The  facility 
owner  or  operator  shall  ensure,  by  contract 
or  other  approved  means  as  described  in 

§  112.2,  the  availability  of  these  resources. 
The  response  plan  must  also  identify  an 
individual  to  work  with  the  fire  department 
for  Group  A  or  B  oil  fires.  This  individual 
shall  also  verify  that  sufficient  well-trained 
fire  fighting  resources  are  available  wtlhin  a 
reasonable  response  time  to  a  worst  case 
scenario.  The  individual  may  be  the  qualified 
individual  identified  in  the  response  plan  or 
another  appropriate  individual  located  at  the 
facility. 

10.5  The  following  is  an  example  of  the 
procedure  described  in  section  10.2  and  10.3 
of  this  appendix.  A  facility  with  a  37.04 
million  gallon  (881,904  ba^l)  capacity  of 
several  types  of  vegetable  oils  is  located  in 
the  Inland  Operating  Area.  The  vegetable  oil 
with  the  highest  specific  gravity  stored  at  the 
facility  is  soybean  oil  (specific  gravity  0.922, 
Group  B  vegetable  oil).  The  facility  has  ten 
aboveground  oil  storage  tanks  with  a 
combined  total  capacity  of  18  million  gallons 
(428,571  barrels)  and  without  secondary 
containment.  The  remaining  facility  tanks  are 


inside  secondary  containment  structiu«s.  The 
largest  aboveground  oil  storage  tank  (3 
million  gallons  or  71,428  barrels)  has  its  own 
secondary  containment.  Two  2.1  million 
gallon  (50,000  barrel)  tanks  (that  are  not 
connected  by  a  manifold)  are  within  a 
common  secondary  containment  tank  area, 
which  is  capable  of  holding  4.2  million 
gallons  (100,000  barrels)  plus  sufficient 
freeboard. 

10.5.1  The  worst  case  discharge  for  the 
facility  is  calculated  by  adding  the  capacity 
of  all  aboveground  vegetable  oil  storage  tanks 
without  secondary  containment  (18.0  million 
gallons)  plus  the  capacity  of  the  largest 
abovegroimd  storage  tank  inside  secondary 
containment  (3.0  million  gallons).  The 
resulting  worst  case  discharge  is  21  million 
gallons  or  500,000  barrels. 

10.5.2  With  a  specific  worst  case  discharge 
identified,  the  planning  volume  for  on-water 
recovery  can  be  identified  as  follows: 

Worst  case  discharge:  21  million  gallons 
(500,000  barrels)  of  Group  B  vegetable  oil 

Operating  Area:  Inland 

Planned  percent  recovered  floating 
vegetable  oil  (from  Table  6,  column 
Nearshore/Inland/Great  Lakes):  Inland, 
Group  B  is  20% 

Emulsion  factor  (from  Table  7):  2.0 

Planning  volumes  for  on-water  recovery: 

21,000,000  gallons  x  .2  x  2.0  =  8,400.000 
gallons  or  200,000  barrels. 

Determine  required  resources  for  on-water 
recovery  for  each  of  the  three  tiers  using 
mobilization  factors  (from  Table  4,  column 
Inland/Nearshore/Great  Lakes) 


Inland  operating  area 


Planning  volume  on  water  X  

Estimated  Daily  Recovery  Capacity  (bbis) 


Tier1 


.15 


30.000 


Tier  2 


.25 


50.000 


Tier  3 


.40 


80,000 


10.5.3  Because  the  requirements  for  On- 
Water  Recovery  Resources  for  Tiers  1,2,  and 
3  for  inland  Operating  Area  exceed  the  caps 
identified  in  Table  5  of  this  appendix,  the 
facility  owner  will  contract  for  a  response  of 
12,500  barrels  per  day  (bpd)  for  Tier  1, 
25,000  bpd  for  Tier  2,  and  50,000  bpd  for 
Tier  3.  Resources  for  the  remaining  17,500 
bpd  for  Tier  1,  25,000  bpd  for  Tier  2,  and 
30,000  bpd  for  Tier  3  shall  be  identified  but 
need  not  be  contracted  for  in  advance. 

10.5.4  With  the  specific  worst  case 
discharge  identified,  the  planning  volume  of 
onshore  recovery  can  be  identified  as 
follows: 

Worst  case  discharge:  21  million  gallons 
(500,000  barrels)  of  Group  B  vegetable  oil 

Operating  Area:  Inland 

Planned  percent  recovered  floating 
vegetable  oil  from  onshore  [irom  Table  6, 
column 

Nearshore/Inland/Great  Lakes):  Inland, 
Group  B  is  65% 

Emulsion  factor  (fitjm  Table  7):  2.0 

Planning  volumes  for  shoreline  recovery: 

21,000,000  gallons  x  0.65  x  2.0  =27,300,000 
gallons  or  650,000  barrels 


10.5.5  The  facility  owner  or  operator  shall, 
as  appropriate,  also  identify  or  contract  for 
quantities  of  boom  identified  in  the  response 
plan  for  the  protection  of  fish  and  wildlife 
and  sensitive  environments  within  the  area 
potentially  impacted  by  a  worst  case 
discharge  &t)m  the  facility.  For  further 
description  of  fish  and  wildlife  and  sensitive 
environments,  see  Appendices  I,  II,  and  III  to 
DOC/NOAA's  "Guidance  for  Facility  and 
Vessel  Response  Plans:  Fish  and  Wildlife  and 
Sensitive  Environments,"  (see  Appendix  E  to 
this  part,  section  1.1,  for  availability)  and  the 
applicable  AGP.  Attachment  C-m  to 
Appendix  C  provides  a  method  for 
calculating  a  planning  distance  to  fish  and 
wildlife  and  sensitive  environments  and 
public  drinking  water  intakes  that  may  be 
adversely  affected  in  the  event  of  a  worst  case 
discharge. 

10.6  The  procedures  discussed  in  sections 
10.6.1-10.6.3  of  this  appendix  must  be  used 
to  determine  appropriate  response  resources 
for  facilities  with  Group  C  oils. 

10.6.1  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  Group  C 
oils  shall,  as  appropriate,  identify  the 
response  resources  available  by  contract  or 


other  approved  means,  as  described  in 
§  112.2.  The  equipment  identified  in  a 
response  plan  shall,  as  appropriate,  include: 

(1)  Sonar,  sampling  equipment,  or  other 
methods  for  locating  the  oil  on  the  bottom  or 
suspended  in  the  water  column; 

(2)  Containment  boom,  sorbent  boom,  silt 
curtains,  or  other  methods  for  containing  the 
oil  that  may  remain  floating  on  the  surface 
or  to  reduce  spreading  on  the  bottom; 

(3)  Dredges,  pumps,  or  other  equipment 
necessary  to  assess  the  impact  of  such 
discharges; 

(4)  Equipment  necessary  to  assess  the 
impact  of  such  discharges;  and 

(5)  Other  appropriate  equipment  necessary 
to  respond  to  a  discharge  involving  the  type 
of  oil  handled,  stored,  or  transported. 

10.6.2  Response  resources  identified  in  a 
response  plan  for  a  facility  that  handles, 
stores,  or  transports  Group  C  oils  under 
section  10.6.1  of  this  appendix  shall  be 
capable  of  being  deployed  on  scene  within  24 
hours  of  discovery  of  a  discharge. 

10.6.3  A  response  plan  must  identify 
response  resources  with  fire  fighting 
capability.  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  Group  C 
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oils  that  does  not  have  adequate  fire  fighting 
resources  located  at  the  facility  or  that  cannot 
rely  on  sufficient  local  fire  fighting  resources 
must  identify  adequate  fire  fighting 
resources.  The  owner  or  operator  shall 
ensure,  by  contract  or  other  approved  means 
as  described  in  §  112.2,  the  availability  of 
these  resources.  The  response  plan  shall  also 
identify  an  individual  located  at  the  facility 
to  work  with  the  fire  department  for  Group 
C  oil  fires.  This  individual  shall  also  verify 
that  sufficient  well-trained  fire  fighting 
resources  are  available  within  a  reasonable 
response  time  to  respond  to  a  worst  case 
discharge.  The  individual  may  be  the 
qualified  individual  identified  in  the 
response  plan  or  another  appropriate 
individual  located  at  the  facility. 

10.7  The  procedures  described  in  sections 
10.7.1-10.7.5  of  this  appendix  must  be  used 
to  determine  appropriate  response  plan 
development  and  evaluation  criteria  for 
facilities  that  handle,  store,  or  transport 
animal  fats  and  vegetable  oils.  Refer  to 
section  11  of  this  appendix  for  information 
on  the  limitations  on  the  use  of  chemical 
agents  for  inland  and  nearshore  areas. 

10.7.1  An  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  animal  fats 
and  vegetable  oils  must  provide  information 
in  the  response  plan  that  identifies: 

(1)  Procedures  and  strategies  for 
responding  to  a  worst  case  discharge  of 
animal  fats  and  vegetable  oils  to  the 
maximum  extent  practicable;  and 

(2)  Sources  of  the  equipment  and  supplies 
necessary  to  locate,  recover,  and  mitigate 
such  a  discharge. 

10.7.2  An  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  animal  fats 
and  vegetable  oils  must  ensure  that  any 
equipment  identified  in  a  response  plan  is 
capable  of  operating  in  the  geographic  area(s] 
(i.e.,  operating  environments)  in  which  the 
facility  operates  using  the  criteria  in  Table  1 
of  this  appendix.  When  evaluating  the 
operability  of  equipment,  the  facility  owner 
or  operator  must  consider  limitations  that  are 
identified  in  the  appropriate  ACPs, 
including: 

(1)  Ice  conditions; 

(2)  Debris; 

(3)  Temperature  ranges;  and 

(4)  Wea&ier-related  visibility. 

10.7.3.  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  animal  fats 
and  vegetable  oils  must  identify  the  response 
resources  that  are  available  by  contract  or 
other  approved  mebns,  as  described  in 
§  112.2.  The  equipment  described  in  the 
response  plan  shall,  as  appropriate,  include: 

(1)  Ck)ntainment  boom,  sorbent  boom,  or 
other  methods  for  containing  oil  floating  on 
the  surface  or  to  protect  shorelines  from 
impact; 

(2)  Oil  recovery  devices  appropriate  for  the 
type  of  animal  fat  or  vegetable  oil  carried; 
and  (3)  Other  appropriate  equipment 
necessary  to  respond  to  a  discharge  involving 
the  type  of  oil  carried. 


10.7.4  Response  resovuces  identified  in  a 
response  plan  according  to  section  10.7.3  of 
this  appendix  must  be  capable  of 
commencing  an  effective  on-scene  response 
within  the  applicable  tier  response  times  in 
section  5.3  of  this  appendix. 

10.7.5  A  response  plan  must  identify 
response  resources  with  fire  fighting 
capabilify.  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  animal  fats 
and  vegetable  oils  that  does  not  have 
adequate  fire  fighting  resources  located  at  the 
facility  or  that  cannot  rely  on  sufficient  local 
fire  fighting  resources  must  identify  adequate 
fire  fighting  resources.  The  owner  or  operator 
shall  ensure,  by  contract  or  other  approved 
means  as  described  in  §  112.2,  the 
availability  of  these  resources.  The  response 
plan  shall  also  identify  an  individual  located 
at  the  facilify  to  woric  with  the  fire 
department  for  animal  fat  and  vegetable  oil 
fires.  This  individual  shall  also  verify  that 
sufficient  well-trained  fire  fighting  resources 
are  available  within  a  reasonable  response 
time  to  respond  to  a  worst  case  discharge. 
The  individual  may  be  the  qualified 
individual  identified  in  the  response  plan  or 
another  appropriate  individual  located  at  the 
facilify. 

11.0  Determining  the  Availabilify  of 
Alternative  Response  Methods 

11.1  For  chemical  agents  to  be  identified  in 
a  response  plan,  they  must  be  on  the  NCP 
Product  Schedule  that  is  maintained  by  EPA. 
(Some  States  have  a  list  of  approved 
dispersants  for  use  within  State  waters.  Not 
all  of  these  State-approved  dispersants  are 
listed  on  the  NCP  Product  Schedule.) 

11.2  Identification  of  chemical  agents  in 
the  plan  does  not  imply  that  their  use  will 
be  authorized.  Actual  authorization  will  be 
governed  by  the  provisions  of  the  fiCP  and 
the  applicable  ACP. 

12.0  Additional  Equipment  Necessary  to 
Sustain  Response  Operations 

12.1  A  facilify jjwner  or  operator  shall 
identify  sufficient  response  resources 
available,  by  contract  or  other  approved 
means  as  described  in  §  112.2,  to  respond  to 
a  medium  discharge  of  animal  fats  or 
vegetables  oils  for  that  facility.  This  will 
require  response  resources  capable  of 
containing  and  collecting  up  to  36,000 
gallons  of  oil  or  10  percent  of  the  worst  case 
discharge,  whichever  is  less.  All  equipment 
identified  must  be  designed  to  operate  in  the 
applicable  operating  environment  specified 
in  Table  1  of  this  appendix. 

12.2  A  facility  owner  or  operator  shall 
evaluate  the  availabilify  of  adequate 
temporary  storage  capacity  to  sustain  the 
eHiective  daily  recovery  capacities  bom 
equipment  identified  in  the  plan.  Because  of 
the  inefficiencies  of  oil  spill  recovery 
devices,  response  plans  must  identify  daily 
storage  capacify  equivalent  to  twice  the 
effective  daily  recovery  capacity  required  on- 
scene.  This  temporary  storage  capacify  may 
be  reduced  if  a  facility  owner  or  operator  can 
demonstrate  by  waste  stream  analysis  that 


the  efficiencies  of  the  oil  recovery  devices, 
ability  to  decant  waste,  or  the  availability  of 
alternative  temporary  storage  or  disposal 
locations  will  reduce  the  overall  volume  of 
oily  material  storage  requirement. 

12.3  A  facility  owner  or  operator  shall 
ensure  that  response  planning  includes  the 
capability  to  arrange  for  disposal  of  recovered 
oil  products.  Specific  disposal  procedures 
will  be  addressed  in  the  applicable  ACP. 

13.0  References  and  Availability 

13.1  All  materials  listed  in  this  section  are 
part  of  EPA's  rulemaking  docket  and  are 
located  in  the  Superfund  Docket,  1235 
Jefferson  Davis  Highway,  Crystal  Gateway  1, 
Arlington,  Virginia  22202,  Suite  105  (Docket 
Numbers  SPCC-2P,  SPCC-3P,  and  SPCC-^P). 
The  docket  is  available  for  inspection 
between  9:00  a.lta.  and  4:00  p.m.,  Monday 
through  Friday,  excluding  Federal  holidays. 
Appointments  to  review  the  docket  can  be 
made  by  calling  703-603-9232.  Docket  hours 
are  subject  to  change.  As  provided  in  40  CFR 
part  2,  a  reasonable  fee  may  be  charged  for 
copying  services. 

13.2  The  docket  will  mail  copies  of 
materials  to  requestors  who  are  outside  the 
Washington,  DC  metropolitan  area.  Materials 
may  be  available  from  other  sources,  as  noted 
in  this  section.  As  provided  in  40  CFR  part 

2,  a  reasonable  fee  may  be  charged  for 
copying  services.  The  RCRA/Superfund 
Hotline  at  800-424-9346  may  also  provide 
additional  information  on  where  to  obtain 
docimients.  To  conUct  the  RCRA/Superfund 
Hotline  in  the  Washington,  DC  metropolitan 
area,  dial  703-412-9810.  The 
Telecommunications  Device  for  the  Deaf 
(TDD)  Hotline  number  is  800-553-7672,  or. 
in  the  Washington,  DC  metropolitan  area, 
703-412-3323. 

13.3  Documents 

(1)  National  Preparedness  for  Response 
Exercise  Program  (PREP).  The  PREP  draft 
guidelines  are  available  from  United  Coast 
Guard  Headquarters  (G-MEP-4),  2100  Second 
Street,  SW.,  Washington,  DC  20593.  (See  58 
FR  53990,  October  19, 1993,  Notice  of 
Availability  of  PREP  Guidelines). 

(2)  "Guidance  for  Facility  and  Vessel 
Response  Plans:  Fish  and  Wildlife  and 
Sensitive  Eavironments'  (published  in  the 
Federal  Rafter  by  DOC/NOAA  at  59  FR 
14713,  March  29, 1994.).  The  guidance  is 
available  in  the  Superfund  Docket  (see 
sections  13.1  and  13.2  of  this  appendix). 

(3)  ASTM  Standards.  ASTM  F  715,  ASTM 
F  989,  ASTM  F  631-80,  ASTM  F  808-83 
(1988).  The  ASTM  standards  are  available 
from  the  American  Society  for  Testing  and 
Materials,  1916  Race  Street,  Philadelphia,  PA 
19103-1187. 

(4)  Response  Plans  for  Marine 
Transportation-Related  Facilities,  Interim 
Final  Rule.  Published  by  USCG,  DOT  at  58 
FR  7330,  Februaty  5, 1993. 

8.  Amend  the  Tables  to  Appendix  E  to  Part 
112  by  revising  Table  2  and  adding  Tables  6 
and  7  to  read  as  follows: 
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Table  2  to  Appendix  E— Removal  Capacity  Planning  Table  for  Petroleum  Oils  and  Non-Petroleum  Oils 

other  than  animal  fats  and  vegetable  oils 


Spill  location 


Sustainability  of  on-water  oil  recovery 


Oil  Groups 


1  Non-persistent  oils 

2  Light  crudes  

3  Medium  crudes  and  fuels 

4  Heavy  crudes  and  fuels 


Rivers  and  canals 


3  days 


Percent 
natural  dis- 
sipation 


80 
40 
20 

5 


Percent 
recovered 
floating  oil 


10 
15 
IS 

20 


Percent" 
oil  onshore 


10 
45 
65 
75 


Nearshore/inland 


4  days 


Percent 
natural  dis- 
sipation 


80 
50 
30 
10 


Percent 
recovered 
floating  oil 


20 
50 
50 
50 


Percent 
oil  onshore 


Group  5  oils  are  defined  In  section  1.2.8  of  this  appendix;  the  response  resource  considerations  are  outlined  in  seclion  7.6  of  this  appendix. 


10 
30 
50 
70 


1  Petroleum  oil,  non-petroleum  oil,  animal  fat,  and  vegetable  oil  are  defined  in  §  1 12.2 


Table  6  to  Appendix  E— Removal  Capacity  Planning  Table  for  Animal  Fats  and  Vegetable  Oils 


Spill  location 


SustainatMlity  of  on-water  oil 
recovery 


Oil  groups 


Group  A 
Group  B 


Rivers  and  canals 


3  days 


Percent 
natural  loss 


40 
20 


Percent 
recovered 
floating  oil 


15 
15 


Percent 
recovered  oil 
from  of^hore 


45 
65 


Nearshora/inland  Great  Lakes 


4  days 


Percent 
natural  loss 


50 
30 


Percent 
recovered 
floating  oil 


20 
20 


Percent 
recovered  oil 
from  onshore 


Group  C  oils  are  defined  in  section  1 .2.1  and  1 .2.9  of  this  appendix;  the  response  resource  procedures  are  discussed  in  section  10.6  of  this 
appendix. 


30 
50 


]Sul)stan<»s  \m*  a  specific  gravity  greater  than  1.0  generally  sink  below  the  surface  of  the  water.  Response  resource  considerattons  are  out- 
nned  in  section  8.6  of  this  appendix.  The  owner  or  operator  of  the  facility  Is  responsible  for  determining  appropriate  response  resources  for 
Group  C  oOs  including  locating  oil  on  the  bottom  or  suspended  in  the  water  column;  containment  boom  or  other  appropriate  methods  for  con- 
taining CMl  that  may  remain  floating  on  the  surface;  and  dredges,  pumps,  or  other  equipment  to  recover  animal  fats  or  vegetable  oils  from  the  bot- 
tom and  shoreline. 


Table  7  to  Appendix  E— Emulsi- 
FiCATioN  Factors  for  Animal 
Fats  and  Vegetable  Oils 


Oil  Group  1 


Group  A  1.0 

Group  B  2.0 

Group  C  oils  are  defined  in  sectkxi  1 .2.1  and 

1.2.9  of  this  appendix;  the  response  resource 

procedures  are  discussed  in  section  10.6  of 

this  apperxJix. 

'  Sutistances  with  a  specific  gravity  greater 
than  1.0  generally  sink  betow  the  surrace  of 
the  water.  Response  resource  considerations 
are  outlined  in  section  8.6  of  this  appendix. 
The  owner  or  operator  of  the  facility  Is  respon- 
sible for  determining  appropriate  response  re- 
sources for  Group  C  oils  including  locating  oil 
on  the  bottom  or  suspended  in  the  water  col- 
umn; containment  boom  or  otfier  appropriate 
methods  for  containing  oil  thai  may  remain 
floating  on  the  surface;  and  dredges,  pumps, 
or  other  equipment  to  recover  animal  fats  or 
vegetable  oils  from  the  bottom  and  shoreline. 


9.  Amend  the  attachments  to 
Appendix  E  by  revising  Attachment  E- 
1  and  Attachment  E-1  Example  and 
adding  Attachment  E-2  and  Attachment 
E-2  Example  to  read  as  follows: 
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JLLLii  li— nt  S-1  -~ 
».rk.l»*t  to  »«  Vol«  of  Roipeu.  ll.««ire.. 

for  «or.t  C—  Dl.oh.r,.  -  PotroLu.  oil.  -f  f""''"-^'"-  »"'  ""^ 

than  JOkiMMl  Wmf  and  V«g«t«bl«  Oil* 

Part  I  Ffii7Har'7U"'^  TnfomBtxQn 

step  (A)  Calculate  Worst  Case  Discharge  in  barrels 
(Appendix  D) 


(A) 


Step  (B)  Oil  Group'  (Table  3  and  section  1.2  of  this 
appendix) 


Step  (C)  Operating  Area  (choose  one) 


Step  (D)  Percentages  of  Oil  (Table  2  of  this  appendix) 


Mearshore 

/Inland 

Great 

Lakes 

or 

Rivers 
and 
Canals 


Percent  Lost  to 

Natural 

Dissipation 

(Dl) 


Percent 

Recovered 

Floatixtg  Oil 


u 


(D2) 


Step  (Bl)  On-Hater  Oil  Recovery  fitfPfP;:)  «  Step  (A) 

100 


Percent 
Oil  Onshore 


u 


(D3) 


Z3 


(Bl) 


Step   (E2)   Shoreline  Recovery    fitftP  fD3)  at  StCT  (A) 

100 


J 


(B2) 


Step  (F)  Bmulsification  Factor 
(Table  3  of  this  appendix) 


(F) 
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Step    (6)    On-Hater  Oil  Recoveiry  Resource  Mobilization  Factor 
(Table  4  of  this  appendix) 


Tier  1 


Tier  2 


Tier  3 


(GI) 


(G2) 


(G3) 


'     A  facility  that  handles,    stores,    or  transports  multiple  groups  of  oil  must  do  separate 
calculations   for  each  oil  group  on  site  except  for  those  oil  groups  that  constitute  10 
percent  or  less  by  volume  of  the  total  oil  storage  capacity  at  the  facility.      For 
purposes  of  this  calculation,    the  volumes  of  all  products  in  an  oil  group  must  be  summed 
to  determine  the  percentage  of  the  facility's  total  oil  storage  capacity. 

Part   II  Qn-Water  Oil  Recovery  Capacity    (barrels/day) 


Tier  1 


Tier  2 


Step  (El)  X  Step  (F)  x 
Step  (61) 


Step  (ED  X  Step  (F)  x 
Step  (62) 


Tier  3 


Step  (El)  X  Step  (F)  x 
Step  (G3) 


Part  III  Shoreline  Cleanup  Volume  (barrels) 


Part  IV  On -Water  Response  Capacity  S^  Operating  Q^og^ 

{Table  5   of  this  appendix) 

(Arooxint  needed  to  be  contracted  for  in  barrels/day) 


Step  (E2)  x  Step  (F) 


Tier  1 


Tier  2 


Tier  3 


(J1> 


(J2) 


(J3) 


Part  V  On-Water  AmounlL  Needed  ^  ]2£  Identified.    JsuL  UOL  Contracted  £qJl. 
In  Advance    (barrels /day) 


Tier  1 


Tier  2 


Tier  3 


Part  M  Tier  1  -  Step 
(J1) 


Part  II  Tier  2  -  Step 
(J2) 


Part  II  Tier  3  -  Step 
(J3) 


NOTE:      To  convert  from  barrels/day  to  gallons /day,    multiply  the 
quantities  in  Parts  II  through  V  by  42  gallons/barrel. 
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ftttactaawnt  B-1 
Wbrkshcat  to  Man  VoluM*  of  Raapensa  Raaourcaa 
for  worst  Caaa  Diacharga  -  Patrolwm  Oila  and  Mon-Patrolaim  Oila  Othar 

than  Aniaal  Pats  and  Vagatabla  Oils 


Part  I  ffafifgrrnund  TnfgrmatJQa 

step    (A)    Calculate  Worst  Case  Discharge  in  barrels 
(J^>peiulix  D) '    '    *    ' , 


170,000 


(A) 


Step  (B)  Oil  Gro\^>*  (Table  3  and  section  1.2  of  this 
appendix) 


Step  (C)  Operating  Area  (choose  one) 


Nearshore 
/Inland 
Great 
Lakes 


Step  (D)  Perc^itages  of  Oil  (Table  2  of  this  appendix) 


or 

Rivers 
and 
Canals 


Percent  Lost  to 

Natural 

Dissipation 


Percent 

Recovered 

Floating  Oil 


10 


50 


(01) 


(D2) 


Step  (El)  On- Water  Oil  Recovery  Sr,flP(D2)  X  Step  (A) 

100 

step    (B2)    Shoreline  Recovery     St,ftpfP3)    X  Step  (A) 

100 


Step  (F)  Emulsif ication  Factor 
(Table  3  of  this  appendix) 


Percent  Oil 
Onshore 


1 

(D3) 

1                  85.000 

(ED 

119,000 

(E2) 

1.4 

(F> 
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Step    (G)    On-Water  Oil  Recovery  Resource  Mobilization  Factor 
(Table  4  of  this  appendix) 


Tier   1 


Tier  2 


Tier  3 


0.15 


0.25 


0.40 


(61) 


(G2> 


(63) 


'    A  facility  that  handles,  stores,  or  transports  multiple  groups  of  oil  nust  do  separate 
calculations  for  each  oil  group  on  site  except  for  those  oil  groups  that  constitute  10  percent  or 
less  by  voluw  of  the  total  oil  storage  capacity  at  the  facility.     For  purposes  of  this 
calculation,  the  voliaes  of  all  products  in  an  oil  group  must  be  suiwlU  to  determine  the 
percentage  of  the  facility's  total  oil  storage  capacity. 


Part   II   Qn-Water  Oil  Recovery  Capacity    (barrels /day) 


Tier  1 


Tier  2 


17,850 


29,750 


Step  (ED  X  Step  (F)  x 
Step  (61) 


Step  (ED  x  Step  (F)  x 
Step  (62) 


Tier  3 


47,600 


Step  (ED  X  Step  (F)  x 
Step  (G3) 


Part  III  Shoreline  Cleanup  32q1uiq£  (barrels)  . 


Part  IV  On-Water  Response  Canacitv  S^  Operating  ^^^ 

(Table  5  of  this  appendix) 

(Amount  needed  to  be  contracted  for  in  barrels/day) 


Tier  1 


Tier  2 


166,600 


Step  (E2)  X  Step  (F) 


Tier  3 


10,000 

20,000 

40,000 

(JD 

(J2) 

(J3) 

in  Advance    (barrels/day) 

L.  but  not  Contracted  £or 

Tier  1 

Tier  2 

Tier  3 

7,fl50 

9,750 

7,600 

Part  II  Tier  1  -  Step 
(J1> 

Part  II  Tier  2  -  Step 
(J2) 

Part  II  Tier  3  -  Step 
(J3> 

NOTE:  To  convat  from  barrels/day  to  gallons/day,  multiply  the  quantities  in  Parts  n  through  V  by  42 
gallons/bancl. 
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Attachment  B-2  -- 

Worksheet  to  Plan  Volume  o£  Response  Resoxirces 

for  Worst  Case  Discharge  -  Animal  Fats  and  Vegetable  Oils 

Part  I  B^cHground  information 


Step  (A)  Calculate  Worst  Case  Discharge  in  barrels 
(i^pendix  D) 


(A) 


Step  (B)  Oil  Group^  (Table  7  and  section  1.2  of  this 
appendix)  


Step  (C)  Operating  Area  (choose  one) 


Nearshore 
/Inlamd 
Great 
LeJces 


Step  (D)  Percentages  of  Oil  (Table  6  of  this  appendix) 


or 

Rivers 
and 
Ceuials 


Percent  Lost  to 

Natural 

Dissipation 


Percent 

Recovered 

Floating  Oil 


(Dl) 


(02) 


Percent 
Oil  Onshore 


(D3) 


Step  (El)  On -Water  Oil  Recovery  Sten(D2)  x  StepfA^ 

100 


(El) 


Step  (E2)  Shoreline  Recovery   Step  (D3)  x  Step  (A) 

100 


{E2) 


Step  (F)  Emulsification  Factor 
(TeUt>le  7  of  this  appendix) 


(F) 
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Step    (G)   On-Water  Oil  Recovery  Resource  Mobilization  Factor 
(Table  4  of  this  appendix) 


Tier  1 


3 


Tier  2 


Zl 


Tier  3 


Zl 


(Gl) 


(G2) 


(63) 


»     A  facility  that  handles,    stores,    or  transports  multiple  groups  °f  "^  """^.f^  "/"*''* 
calculations  for  each  oil  group  on  site  except  for  those  oil  ?'^°«P%^;*^ .  ^°'»^'^i:^f  *  ^° 
percent  or  less  by  volume  of  the  total  oil  storage  capacity  at  the  facility.     For 
pur^ses  of  this  calculation,    the  volumes  of  all  products  in  an  oil  group  must  be  summed 
to  determine  the  percentage  of  the  facility's  total  oil  storage  capacity. 


Part  II  Qn-water  Qil  Recovery  CapaCJtY    (barrels /day) 


Tier  1 


Tier  2 


step  (El)  X  step  (F)  X 
Step  (Gl) 


Step  (El)  X  Step  (F)  x 
Step  (G2) 


Tier  3 


J 


Step  (ED  X  Step  (F)  x 
Step  (G3) 


Part  III  -qhoreline  ClfiaBUE  VolVP^    (barrels) 


Part   IV  Qn-Water  Restxanse  Capacity  Sy  Operating  hiSA 

(Table  5  of  this  appendix) 

(Amount  needed  to  be  contracted  for  in  barrels/day) 


Tier  1 


Tier  2 


<J1) 


(J2> 


Step  (E2)  x  Step  (F> 


Tier  3 


3 


(A) 


Part  V  Qn-water  Amount  Hfifidfid  tfi  lis.  Identified,  but  not  Contracted  Ice 
in  ftdv^nge    (barrels/day) 


Tier  1 


Zl 


Tier  2 


Tier  3 


Part  II  Tier  1  -  Step 
(J1) 


Part  II  Tier  2  -  Step 
(J2) 


Part  II  Tier  3  -  Step 
(J3) 


NOTE:     To  convert  from  barrels/day  to  gallons /day,   multiply  the 
quantities  in  Parts  II  through  V  by  42  gallons/barrel. 
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Part  I  Background  Information 

Step  (A)  Calculate  Worst  Case  Discharge  in  barrels 
(;^pendix  D)   


500,000 


(A) 


Step  (B)  Oil  Groups  (Table  7  and  section  1.2  of  this 
appendix)  


Step  (C)  Operating  Area  (choose  one) 


Nearshore 
/Inland 
Great 
Lakes 


Step  (D)  Percentages  of  Oil  (Table  6  of  this  appendix) 


or 

Rivers 
aad 
Ceuials 


Percent  Lost  to 

Natural 

Dissipation 


Percent 

Recovered 

Floating  Oil 


30 


20 


(D1) 


(D2) 


Step  (El)  On-Water  Oil  Recovery  Step  (D2)x  Step  (A) 

100 


Percent  Oil 
Onshore 


50 


(DS) 


100,000 


(ED 


Step  (B2)  Shoreline  Recovery   Step  (D3)  x  Step  (A) 

100 


250,000 


(E2) 


Step    (F)    Eraulsification  Factor 
(Table  7  of  this  appendix) 


<F> 


17266 


Federal  Register /Vol.  64,  No.  67 /Thursday,  April  8,  1999 /Proposed  Rules 


Step  (G)  On-Water  Oil  Recovery  Resource  Mobilization  Factor 
(Table  4  of  this  appendix) 


Tier  1 


0.15 


Zl 


Tier  2 


Tier  3 


0.25 


0.40 


(61) 


(G2) 


(63) 


'    A  facility  that  handles,  stores,  or  transports  aultiple  gro^  of  oil  Bust  do  *«P«rate 
c.lcuUti«7for  each  oil  g^o^,  on' site  except  for  those  oil  gr«4«  that  constitute  10  percent  or 
llss  by  vol-e  of  the  total  oil  storage  capacity  at  the  facility.     For  purposes  of  this 
c^^lHtion.  the  vol-es  of  all  products  in  an  oil  group  »st  be  tmmd  to  determine  the 
percentage  of  the  facility's  total  oil  storage  capacity. 

Part   II  on -Water  Qil  Recovery  CayacJtY    (barrels/day) 


Tier  1 


30,000 


3 


step  (El)  X  Step  (F)  x 
Step  (G1) 


Tier  2 


50,000 


Step  (El)  X  Step  (F)  x 
Step  (G2) 


Tier  3 


80,000 


Step  (El)  X  Step  (F)  x 
Step  (G3) 


Part   III   Shoreline   Cleanup  YfilUIDfi    (barrels) 


Part   IV  Qn-Water  Rasnonse   CapaCJtY  S^  OpgrfttJaq  AlZfiA 

(Table  5  of  this  appendix) 

(Amount  needed  to  be  contracted  for  in  barrels/day) 


Tier  1 


Tier  2 


12,500 


25,000 


(J1) 


(J2) 


500,000 


Step  (E2)  X  Step  (F) 


Tier  3 


50,000 


(J3) 


Part  V  on-water  amcunt  Weeded  tfi  fefi  Identified,  but  net  Contracted  fat 

in  Advance  (barrels/day) 


Tier  1 


Tier  2 


Tier  3 


17,500 


H 


25,000 


30,000 


Part  II  Tier  1  -  Step 
(J1) 


Part  II  Tier  2  -  Step 
(J2) 


Part  II  Tier  5  -  Step 
(J3) 


NOTB:      To  convert  from  barrels/day  to  gallons /day,   multiply  the 
quantities  in  Parts  II  through  V  by  42  gal Ions /barrel. 
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10.  Amend  Appendix  F  to  Part  112  by 
revising  the  phrase  "section  10"  to  read 
"section  13"  in  the  last  sentence  of 
section  1.3(4),  in  footnote  2  to  section 
1.4.2,  in  section  1.8.2(A),  and  in 
footnote  3  of  the  attachments  to 
appendix  F. 

(FR  Doc.  99-8275  Filed  4-2-99;  12:33  pmj 
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DEPAFrrMENT  OF  JUSTICE 
Bureau  of  Prisons 
28  CFR  Part  504 

BOP-1075-F 
RIN1120-AA71 

Acceptance  of  Donations 

agency:  Bureau  of  Prisons,  Justice. 
action:  Final  rule. 


summary:  In  this  document,  the  Bureau 
of  Prisons  is  removing  from  the  Code  of 
Federal  Regulations  obsolete  regulations 
concerning  the  acceptance  of  donations. 
EFFECTIVE  DATE:  April  8, 1999. 
ADDRESSES:  Rules  Unit,  Office  of 
General  Coimsel,  Biueau  of  Prisons, 
HOLC  Room  754,  320  First  Street,  NW., 
Washington,  DC  20534. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Coimsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  removing  its 
regulations  on  the  acceptance  of 
donations  (28  CFR  part  504).  A  final 
rule  on  this  subject  was  published  in  the 
Federal  Register  September  22, 1989  (54 
FR  39094)  and  was  amended  November 
17, 1993  (58  FR  60768). 

Authority  to  accept  donations  for  use 
by  the  Bureau  of  Prisons  or  Federal 
Prison  Industries,  Inc.  was  delegated  by 
the  Attorney  General  to  the  Director  of 
the  Bureau  of  Prisons  in  28  CFR  0.96(s). 
This  delegation  was  rescinded  on 
January  28,  1999  (64  FR  4295).  The 
Bureau  is  accordingly  removing  its 
regulations  on  the  subject. 

Because  an  immediate  rescission  is 
required  pursuant  to  the  change  in 
delegated  authority,  the  Biweau  finds 
good  cause  for  exempting  the  provisions 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  553)  requiring  notice  of  proposed 
ndemaking,  the  opportunity  for  public 
comment,  and  delay  in  effective  date. 
Members  of  the  public  may  submit 


comments  concerning  this  rule  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register. 

Executive  Order  12866 

This  rule  falls  within  a  category  of 
actions  that  the  Office  of  Management 
and  Budget  (0MB)  has  determined  not 
to  constitute  "significant  regiUatory 
actions"  under  section  3(f)  of  Executive 
Order  12866  and,  accordingly,  it  was 
not  reviewed  by  0MB. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  nde  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
FederaUsm  Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Bureau  of  JPrisons, 
in  accordance  with  the  Regulatory 
FlexibUity  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  upon  a  substantial  nimiber  of 
small  entities  for  the  following  reasons: 
This  rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bm-eau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  xmiquely  affect  small 


governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  residt  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

We  try  to  write  clearly.  If  you  can 
suggest  how  to  improve  the  clarity  of 
these  regulations,  call  or  write  Roy 
Nanovic,  Rules  Unit,  Office  of  General 
Coimsel,  Bureau  of  Prisons,  320  First 
St.,  Washington,  DC  20534;  telephone 
(202) 514-6655. 

List  of  Subjects  in  28  CFR  Part  504 

Administrative  practice  and 
procedure.  Prisoners. 
Kathleen  Hawk  Sawyer, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(o),  subchapter  A 
of  28  CFR,  chapter  V  is  amended  as  set 
forth  below. 

SUBCHAPTER  A— GENERAL 
MANAGEMENT  AND  ADMINISTRATION 

PART504-{REMOVED] 

1.  In  28  CFR  Subchapter  A,  Part  504 
is  removed. 

[FR  Doc.  99-8681  Filed  4-7-99;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  8,  1999 

INTERIOR  DEPARTMENT 
Hsh  and  Wildlife  SwvIc* 

Endangered  and  threatened 
species:  i. 

Bull  trout;  Jarbidge  River, 

NV  and  ID;  published  4-8- 

99 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Donations;  acceptance; 
published  4-8-99 

LEGAL  SERVICES 
CORPORATION 

Legal  assistance  eligibility: 
Maximum  income  levels; 
published  4-8-99 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Federal  old  age,  survivors 
and  disability  insurance — 
Guarantee  cases; 
maximum  fsunily 
benefits;  published  4-8- 
99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlceting 
Service 

Avocados  grown  in — 
South  Florida;  comments 
due  by  4-16-99;  published 
3-17-99 
Prunes  (dried)  produced  in 
California;  comments  due  by 
4-15-99;  published  1-25-99 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 
Preferred  lender  program 
implementation  and 
guaranteed  loan 
regulations  streamlining; 
comments  due  by  4-13- 
99;  published  2-12-99 

AGRICULTURE 

DEPARTMENT 

Rural  BusinMS-Cooperatlve 

Service 

Program  regulations: 
Preferred  lender  program 
Implementation  and 


guaranteed  loan 
regulations  streamlining; 
comments  due  by  4-13- 
99;  published  2-12-99 

AGRICULTURE 
DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 

Preferred  lender  program 
implementation  and 
guaranteed  loan 
regulations  streamlining; 
comments  due  by  4-13- 
99;  published  2-12-99 

AGRICULTURE 
DEPARTMENT 

RiAvl  UtliltlM  Service 

Program  regulations: 

Preferred  lender  program 
implementation  and 
guaranteed  loan 
regulations  streamlining; 
comments  due  t)y  4-13- 
99;  published  2-12-99 

COMMERCE  DEPARTMENT 
Census  Bureau 

Foreign  trade  statistics: 
Automated  Export  System; 
shipper's  export  data; 
electronic  filing;  comments 
due  by  4-13-99;  published 
2-12-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Rsheries  assistance  programs; 
fishing  capacity  reduction 
program;  comments  due  by 
4-12-99;  published  2-11-99 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Northeast  multispecies; 
comments  due  by  4-13- 
99;  published  3-29-99 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Progress  payments  and 
related  finarx^ing  policies; 
comments  due  by  4-12- 
99;  published  2-10-99 

EDUCATION  DEPARTMENT 

Special  education  and 
rehabilitative  services: 

Infants  and  toddlers  with 
disabilities  earty 
intervention  program; 
advice  and 

recommendations  request; 
comments  due  by  4-12- 
99;  published  3-12-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  starxlards: 
Secondary  aluminum 
production;  comments  due 


by  4-12-99;  published  2- 
11-99 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
New  nonroad  spark-ignition 
engines  rated  above  19 
idlowatts  and  new  land- 
based  recreational  sparic- 
ignition  ef)gines; 
comments  due  t>y  4-12- 
99;  published  2-8-99 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 

Delaware;  comments  due  by 
<  4-12-99;  published  3-11- 
99 

Iowa;  comments  due  by  4- 
12-99;  published  3-11-99 

Kentucicy;  comments  due  by 
4-14-99;  published  3-15- 
99 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Ohio;  comments  due  by  4- 
16-99;  published  3-17-99 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Oregon;  comments  due  by 
4-14-99;  published  3-15- 
99 

Texas;  comments  due  by  4- 
14-99;  published  3-15-99 
Hazardous  waste: 

Mixed  low-level  radioactive 
waste;  storage,  treatment, 
and  disposition;  comments 
due  by  4-15-99;  published 
3-1-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  sennces: 

Inter-carrier  compensation 
for  Internet  service 
provider  (ISP)-bound 
traffic;  comments  due  by 
4-12-99;  published  3-24- 
99 
Radio  broadcasting: 

Broadcast  and  cable  EEC 
njles  and  policies; 
extension;  comments  due 
by  4-15-99;  published  4-5- 
99 

Low  power  FM  radio 

service;  creation  and 
,     operation;  comments  due 
by  4-12-99;  published  2- 
16-99 

FEDERAL  HOUSMQ 
FINANCE  BOARD 

Federal  home  loan  banic 
system: 


Consolidated  obligations; 
joint  and  several  liat)ility 
allocation;  comments  due 
by  4-12-99;  published  2- 
11-99 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Death  l)enefits;  transfer  into 
G  Fund  after  participant's 
death;  comments  due  by 
4-12-99;  published  2-11- 
99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Progress  payments  and 
related  financing  polides; 
comments  due  by  4-12- 
99:  published  2-10-99 
Federal  property  management: 
Purcfiase  or  lease 
determinations  guidelines 
and  use  of  private 
inspection,  testing,  and 
grading  services; 
comments  due  by  4-12- 
99;  published  2-10-99 
Federal  travel: 
Travel  and  relocation 
expenses  test  programs; 
comments  due  by  4-12- 
99;  published  2-10-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Personal  Responsit}ility  and 
Wori(  Opportunity 
Reconciliation  Act  of  1996; 
implementation: 
Child  support  enforcement 
program;  revision  or 
elimination  of  ot>solete  or 
irtconsistent  provisions; 
comments  due  by  4-12- 
99;  published  2-9-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  hunrtan  cortsumption: 
Food  labeling — 
Nutrient  content  claims; 
"heatthy"  definition; 
partial  stay  extension; 
comments  due  by  4-15- 
99;  published  3-16-99 
Human  drugs  and  biologicai 
products: 

In  vivo  radiophannaceuticals 
used  for  diagnosis  and 
monitoring — 
Evaluation  and  approval; 
developing  medical 
Imaging  drugs  and 
biologies;  guidance 
availability;  comments 
due  by  4-14-99; 
published  2-16-99 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
HMlth  Car*  Financing 
Administration 

Medicare: 
Outpatient  diatietes  self- 
management  training 
services;  expanded 
coverage;  comments  due 
by  4-12-99;  published  2- 
11-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Fair  housing: 
Fair  Housing  Act  violations; 
civil  penalties;  comments 
due  by  4-12-99;  published 
2-10-99 
INTERIOR  DEPARTMENT 
Minerals  Managsnwnt 
Ssrvice 

Royalty  management 
Audit  functions;  delegation 
to  States;  comments  due 
by  4-12-99;  published  2- 
10-99 
Federal  and  Indian  leases; 
oU  valuation;  comments 
due  by  4-12-99;  published 
3-12-99 
INTERIOR  DEPARTMENT 
Rsdamalion  Bursau 
Farm  operation  in  excess  960 
acres,  information 
requirenrtents;  and  formerly 
excess  land  eligit>ility  to 
receive  non-full  cost 
irrigation  water,  comments 
due  by  4-12-99;  published 
3-11-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Rsctomatlon 
and  Enforcsmsnt  Offics 
Permanent  program  and 
at)andoned  mine  land 
reclamation  plan 
submissions: 
Pennsylvania;  comments 
due  by  4-12-99;  published 
3-12-99 
Surface  coal  mining  and 
reclamation  operations: 

Ownership  and  control 

minirtg  operations; 

definitions,  permit 

requirements,  enforcement 

actions,  etc.;  comments 

due  by  4-15-99;  published 

3-31-99 
JUSTICE  DEPARTMENT 
Drug  Enforcemsnt 
Administration 
Records,  reports,  and  exports 
of  listed  chemicals: 
Chemical  mixtures  that 

corrtain  regulated 

chemicals;  comments  due 

by  4-16-99;  published  2- 

12-99 


JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Aliens — 
Employment  eligibility 
verification;  acceptable 
receipts;  comments  due 
by  4-12-99;  published 
2-9-99 
JUSTICE  DEPARTMENT 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act 
and  Debt  Collection 
Improvement  Act; 
implementation: 
Employer  sanctions,  unfair 
immigration-related 
employment  practice 
cases,  and  immigration- 
related  document  fraud; 
comments  due  by  4-13- 
99;  published  2-12-99 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Progress  payments  and 
related  financing  policies; 
comments  due  by  4-12- 
99;  published  2-10-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities  and  investment 
companies: 

Electronic  Data  Gathering, 
Analysis,  and  Retrieval 
(EDGAR)  system 
modemization;  comments 
due  by  4-15-99;  published 
3-16-99 

Securities: 
intemationai  disclosure 
standards;  foreign  private 
issuers  conformance; 
comments  due  by  4-12- 
99;  published  2-9-99 
Registered  brother  dealers 
and  transfer  agents  and 
Year  2000  compliance: 
operational  capability 
requirements;  comments 
due  by  4-12-99;  published 
3-11-99 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 
Florida;  comments  due  by 

4-12-99;  published  2-9-99 
Massachusetts;  comments 
due  by  4-14-99;  published 
3-15-99 

Ports  and  watenways  safety: 
l-tudson  River,  NY;  safety 
zone;  comments  due  by 
4-13-99;  published  2-12- 
99 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 


Fairchild:  comments  due  by 
4-12-99:  published  2-18- 
99 
Fol<ker:  comments  due  by 
4-14-99:  published  3-15- 
99 
McDonnell  Douglas; 
comments  due  by  4-16- 
99;  published  3-2-99 
Rolls-Royce  Ltd.;  comments 
due  by  4-12-99;  published 
2-10-99 
Texton  Lycoming;  comments 
due  by  4-12-99;  published 
2-10-99 
Class  E  airspace;  comments 
due  by  4-15-99:  published 
3-8-99 
Restricted  areas;  comments 
due  by  4-12-99;  published 
2-26-99 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  AdmlnlstraMon 
Fuel  economy  standards: 
Passenger  autombiles;  low 
volume  manufacturer 
exemptions;  comments 
due  by  4-12-99;  published 
3-11-99 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Rrearms  Bureau 
Alcoholic  beverages: 
Distilled  spirits,  wine,  and 
malt  beverages;  labeling 
arKl  advertising — 
Fill  standards;  comments 
due  by  4-12-99; 
put>lished  2-9-99 

TREASURY  DEPARTMENT 

CustonM  Service 

Automated  Export  System: 
Shipper's  export  declarations 
and  outtxMjnd  vessel 
manifest  information; 
electronic  transmission: 
cross  reference  to  Census 
Bureau  regulations: 
comments  due  by  4-13- 
99;  published  2-12-99 

TREASURY  DEPARTMENT 

Memal  Revenue  Service 

Iricome  taxes: 
Group-term  life  insurance 
coverage  costs;  uniform 
premium  table;  comments 
due  by  4-13-99:  published 
1-13-99 

Procedure  and  administration: 
Timely  mailing  treated  as 
timely  filing/electronic 
postmartc;  comments  due 
by  4-15-99;  published  1- 
15-99 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  forni  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  frofn 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

HJ.  Res.  26/P.L.  10S-14 

Providing  for  the 
reappointment  of  Barber  B. 
Conable,  Jr.  as  a  citizen 
regent  of  the  Board  of 
Regents  of  the  Smithsonian 
•Institution.  (Apr.  6,  1999:  113 
Stat.  24) 

HJ.  Res.  27/P.L.  10fr-15 

Providing  for  ttie 
reappointment  of  Dr.  Hanna 
H.  Gray  as  a  citizen  regent  of 
the  Board  of  Regents  of  the 
Smithsonian  Institution.  (Apr. 
6.  1999;  113  Stat.  25) 

HJ.  Res.  28/P.L.  106-16 

Providing  for  the 
reappointment  of  Wesley  S. 
Williams,  Jr.  as  a  citizen 
regent  of  the  Board  of 
Regents  of  the  Smithsonian 
Institution.  (Apr.  6,  1999:  113 
StaL26) 

H.R.  774/P.L.  106-17 

Women's  Business  Center 
Amendnfients  Act  of  1999 
(Apr.  6,  1999:  113  Stat.  27) 

Last  List  April  7,  1M9. 


Public  Lafws  Electronic 
Notlflcaftion  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
sut>scrit)e,  send  E-mail  to 
llstproc0luclcy.fed.gov  with 
the  text  message: 

sutwcfibe  PUBLAWS-L  Your 
Name. 
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This  service  Is  stricHy 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regdatory  documents  having  general 
applical)ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtiich  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1437 
RIN0660-AF46 

Nonlnsured  Crop  Disaster  Assistance 
Program 

AGENCY:  Cominodity  Credit  Corporation, 

USDA. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  amends  the 
regulations  with  respect  to  the 
Noninsured  Crop  Disaster  Assistance 
Program  (NAP)  which  is  conducted  by 
the  Commodity  Credit  Corporation 
(CCC)  in  accordance  with  section  196  of 
the  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996  (1996  Act). 
Currently,  the  regulations  specify  that 
the  Executive  Vice  President,  CCC,  or 
designee  determines  areas,  prices,  and 
yields  for  NAP.  The  regulations  are 
b«ng  revised  to  inform  the  public  that 
the  Deputy  Administrator  for  Farm 
Programs  (DAFP)  has  been  delegated  the 
authority  to  determine  areas,  prices,  and 
yields  for  NAP.  llie  regulation  has  also 
been  revised  to  specify  that  DAFP  may 
at  his  discretion  delegate  to  selected 
Farm  Service  Agency  (FSA)  State 
committees  (STC's)  and  other  FSA 
officials,  authority  to  determine  areas, 
prices,  and  3rields  for  NAP. 
Additionally,  amendments  made  by  the 
interim  rule  specify  that  seed  crops  may 
be  considered  separate  eligible  crops 
under  NAP  if  certain  criteria  is  met,  and 
provide  a  definition  for  industrial  crops. 
DATES:  The  interim  rule  is  effective  on 
April  9, 1999.  Comments  on  this  rule 
must  be  received  on  or  before  June  8, 
1999  to  be  assiu«d  of  consideration. 
ADDRESSES:  Submit  comments  regarding 
this  rule  to  G.  Sean  O'Neill.  Chief, 
Noninsured  Assistance  Programs 
Branch  (NAPB),  Production, 


Emergencies,  and  Compliance  EHvision 
(PECD),  Farm  Service  Agency  (FSA), 
United  States  Department  of 
Agriculture,  STOP  0517, 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0517;  telephone 
(202)  720-9003;  e-mail 
Sean__Oneill@wdc.fsa.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  G. 
Sean  O'Neill,  telephone  (202)  720-9003; 
e-mail  Sean_Oneill@wdc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

ExecutiTe  Order  12866 

This  interim  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  to  be 
significant  and  therefore  has  been 
reviewed  by  OMB. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the    . 
Regulatory  FlexibiUty  Act  is  not 
applicable  to  this  rule  because  neither 
FSA  nor  the  CCC  is  required  by  5  U.S.C. 
553  or  any  other  provision  of  law  to 
pubUsh  a  notice  of  proposed  rulemaking 
with  respect  to  the  subject  matter  of  this 
rule. 

Envinuimental  Evaluation 

It  has  been  determined  by  an 
enviroiunental  evaluation  Uiat  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
needed. 

ExecutiTe  Order  12988 

The  interim  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  interim  rule 
preempt  State  laws  to  the  extent  such 
laws  are  inconsistent  with  the 
provisions  of  this  rule.  Before  any 
judicial  action  may  be  brought 
concerning  the  provisions  of  this  rule, 
the  administrative  remedies  must  be 
exhausted. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovenmiental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 


Unfunded  Mandates  Reform  Act  of 
1995  (UMRA) 

This  rule  contains  no  Federal 
mandates  imder  the  regulatory 
provisions  of  Title  II  of  the  UMRA  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Paperwork  Reduction  Act 

This  interim  rule  does  not  include 
any  new  or  additional  information 
collection  requirements.  The 
information  relative  to  the  criteria  stated 
in  the  interim  rule  was  previously 
collected  during  the  1996/1997  growing 
period  under  apiHX)ved  OMB  control 
numbers  0560-0175  and  0560-0004. 

Execnttve  Order  12612 

It  has  been  determined  that  this  rule 
does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Govenmient. 

Fedenl  Assistance  Programs 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Background 

The  regulation  reflects  changes  in 
existing  definitions,  additional 
definitions,  and  acreage  reporting 
requirements.  Changes  include: 

(1)  Section  1437.2  is  amended  to 
specify  that  the  Deputy  Administrator 
for  Farm  Programs  (DAFP)  shall  make 
determinations  regarding  NAP  area  and 
price  and  yield  approvals  and  at  DAFP's 
discretion,  DAFP  may  further  delegate 
authority  to  selected  FSA  State 
committees  and  other  FSA  officials  to 
make  determinations  regarding  NAP 
area  and  price  and  yield  approvals. 

(2)  Section  1437.3  is  amended  to:  (a) 
revise  the  definition  of  eUgible  crop  to 
include  the  criteria  for  defining  a  crop 
intended  for  use  as  commercial  seed; 
and  (b)  include  a  definition  of  industrial 
crops. 

(3)  Section  1437.4  is  amended  to 
specify  that  in  the  case  of  commercial 
seed,  Uie  seed  intended  use  may  be 
treated  as  a  separate  eligible  crop  if  the 
criteria  in  §  1437.3  is  met. 
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List  of  Subjects  in  7  CFR  Part  1437 

Agricultural  commodities,  Disaster 
assistance,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
Preamble.  7  CFR  Chapter  XIV  is 
amended  as  set  forth  below. 

PART  1437— NONINSURED  CROP 
DISASTER  ASSISTANCE  PROGRAM 
REGULATIONS  FOR  THE  1998  AND 
SUCCEEDING  CROP  YEARS 

1.  The  authority  citation  continues  to 
read  as  follows: 

AuthorUy:  15  U.S.C.  714b  and  714c  and  7 
U.S.C  7333. 

2.  Revise  the  heading  for  part  1437  to 
read  as  set  forth  above. 

3.  In  §  1437.2  paragraphs  (f)  and  (g) 
are  revised  and  paragraph  (h)  is  added 
to  read  as  follows: 

f  1437.2    Administration. 

•        •        *        •        * 

(f)  The  State  committee  will,  in 
accordance  with  this  part,  recommend 
the  geographical  size  and  shape  of  the 
area  where  a  natural  disaster  has 
occurred,  and  whether  the  area 
eligibihty  requirement  has  been 
satisfied.  The  recommendations  must  be 
approved  by  the  Deputy  Administrator 
for  Farm  Programs  unless  the  State 
committee  has  been  specifically 
delegated  authority  under  paragraph  (h) 
of  this  section. 

(g)  Except  when  a  State  committee  has 
been  authorized  to  approve  NAP  prices 
and  yields  according  to  paragraph  (h)  of 
this  section,  the  Deputy  Administrator 
for  Farm  Programs  shall  approve  all 
yields  and  prices  under  this  part. 

(h)  TTie  Deputy  Administrator  for 
Farm  Programs,  may  delegate  to  State 
committees  authority  to  make  area, 
price,  and  yield  determinations 
specified  in  paragraphs  (f)  and  (g)  of  this 
section.  The  delegation  shall  be  in 
writing.  State  committees  authorized 
and  delegated  to  make  area 
determinations  referenced  in  paragraph 
(f)  may  do  so  only  if  the  entire  proposed 
NAP  area  resides  entirely  withhi  the 
State  or  geographical  region  for  which 
the  State  committee  is  responsible.  If  an 
area  delineated  according  to  §  1437.6  is 
both  within  and  outside  the  region 
governed  by  the  State  committee,  the 
Deputy  Administrator  for  Farm 
Programs  must  approve  the  area.  This 
decision  to  delegate  or  revoke  delegated 
authority  to  any  State  committee  or 
other  FSA  official  to  make  any 
determination  referenced  in  either 
paragraph  (f)  or  (g)  of  this  section  is 
solely  at  the  discretion  of  the  Deputy 
Administrator  for  Farm  Program  and  is 
not  subject  to  administrative  review. 


4.  In  §  1437.3  the  definition  of  eligible 
crop  is  revised  and  a  new  definition  for 
industrial  crops  is  added  in  proper 
alphabetical  order  and  to  read  as 
follows: 

$1437.3    Definitions. 


Eligible  crop  means  an  agricultural 
commodity  for  which  catastrophic 
coverage  is  not  available  and  which  is 
commercially  produced  for  food  or  fiber 
as  specified  in  this  part.  Eligible  crop 
will  also  include  floriculture, 
ornamental  niu^ery,  and  Christmas  tree 
crops,  turfgrass  sod,  seed  crops, 
aquaculture  (including  ornamental  fish), 
and  industrial  crops,  tn  the  case  of  a 
crop  that  historically  has  multiple 
plantings  in  the  same  crop  year  that  are 
planted  or  are  prevented  fi-om  being 
planted,  each  planting  may  be 
considered  a  different  crop  for 
determining  payments  luider  this  part  as 
determined  by  CCC.  In  the  case  of  a 
crop,  except  for  forage  determined  by 
CCC  to  be  predominantly  grazed,  that 
has  different  varieties  or  types,  each 
variety  or  type  may  be  considered  a 
separate  crop  for  determining  payments 
under  this  part,  if  CCC  determines  there 
is  a  significant  difference  in  price  or 
yield  between  the  varieties  or  types.  For 
the  1996  and  subsequent  crop  years,  a 
seed  crop  may  be  viewed  as  a  separate 
crop,  as  determined  by  CCC.  if  all  the 
following  apply:  The  specific  crop 
acreage  is  seeded,  or  intended  to  be 
seeded,  with  an  intent  of  producing 
commercial  seed  as  its  primary  intended 
use;  there  is  no  possibility  of  other 
commercial  uses  of  production  fitjm  the 
seed  crop  acreage  without  regard  to 
market  conditions;  and  the  crop  acreage 
planted,  or  intended  to  be  planted,  with 
an  intended  use  of  seed  must  have  a 
growing  period  luiiquely  conducive  to 
the  production  of  commercial  seed  and 
such  growing  period  is  not  conducive  to 
the  production  of  any  other  intended 
use.  The  unique  growing  period 
necessary  for  successful  commercial 
seed  production  must  be  something  that 
is  physiologically  required  for  the 
production  of  commercial  seed  (i.e. 
vernalization  in  a  biennial  crop  such  as 
carrots  and  onions)  and  where  such 
physiological  event  rendera  the 
possibility  of  production  of  any  other 
use  of  the  crop  acreage  improbable. 
Commercial  seed  intended  uses  not 
meeting  the  aforementioned  criteria 
shall  be  viewed  as  an  intended  use  and 
a  single  crop  together  with  all  other 
intended  uses  of  the  crop  type  or 
variety. 
***** 

Industrial  crop  means  castor  beans, 
chia.  crambe.  crotalaria.  cuphea.  guar. 


guayule.  hesperaloe,  kenaf,  lesquerella, 
meadowfoam.  milkweed,  plantago. 
ovato,  sesame,  and  other  crops 
specifically  designated  by  CCC  that  are 
either  food  or  fiber  or  are  used  in  food 
or  fiber  applications. 

•  •        •        *        • 

5.  In  §  1437.4  paragraph  (a)  is  revised 
to  read  as  follows: 

$1437.4    Eligibility. 

(a)  Crops  that  are  eligible  for  NAP 
benefits  are  any  commercial  agricultural 
crop  (excluding  livestock  and  their  by- 
products), commodity,  or  acreage  of  a 
commodity  grown  for  food  or  fiber  for 
which  catastrophic  coverage  is  not 
available.  Except  for  ornamental  nursery 
and  species  or  type  or  variety  of  a 
species  of  forage  determined  by  CCC  to 
be  predominantly  grazed,  different  types 
or  varieties  of  a  crop  or  commodity,  may 
be  treated  as  a  separate  eligible  crop,  if 
CCC  determines  there  is  a  significant 
difference  in  price  or  yield.  For  the  1996 
and  subsequent  crop  years,  as  seed  crop 
may  be  viewed  as  a  separate  crop  if  CCC 
determines  the  crop  meets  the  definition 
of  an  "eligible  crop"  pursuant  to 
§1437.3. 

•  *        •        •        *    ' 

Signed  at  Washington,  DC.  on  April  5. 
1999. 

KeithKelly, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

(FR  Doc.  99-6763  Filed  4-6-99;  8:45  am] 
BILUNO  COOE  3410-eS-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  29521;  Amdt  No.  1924] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

StJMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procediures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airapace  and  to  promote  safe  flight 
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operatians  under  instnunent  flight  rules 

at  the  affected  airports. 

DATES:  An  efiective  date  for  each  SIAP 

is  specified  in  the  amendatory 

provisions. 

Incorporation  by  reference-approved 
by  the  E)irector  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purehose— Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  tibe  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Dociunents, 
US  Government  Printing  Office, 
Wadiington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthiu-  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMBITARy  INFORMATION:  This 
■amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspencU,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  eadi  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Pennanent  ff)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 


The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
pubUcation  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  lumecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  speofic 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Ainnen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  llie  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable. 


that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  ammdments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Snliiects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (air). 

Issued  in  Washington,  DC  on  April  2, 1999. 
L.  Nidiolaa  Laoey, 
Director,  Flight  Standards  Serrice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citatinn  for  part  97  is 
revised  to  read  as  follows: 

Audmritjr:  49  U.S.C.  40103, 40113, 40120, 
44701;  49  U.S.C  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

If  S7.23, 97.25,  VTJZT.  97.29, 97.31. 97.33. 
97.35    [AnMnded] 

By  amending:  §97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/T^ffi;  §  97.29  ILS. 
ILS/DME.  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

.  .  .  Effective  Upon  Publication 
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FDCdate 


02/24/99 
02/24/99 
03/16/99 

03/16/99 

03/16/99 

03/16/99 

03/16/99 

03/16/99 
03/16/99 
03/16/99 

03/16/99 
03/16/99 
03/16/99 

03/16/99 
03/16/99 
03/16/99 
03/16/99 
03/16/99 
03/17/99 

03/17/99 
03/17/99 
03/17/99 
03/17/99 

03/17/99 
03/17/99 
03/17/99 
03/17/99 
03/17/99 

03/17/99 

03/17/99 
03/17/99 
03/17/99 
03/17/99 
03/17/99 

03/18/99 
03/18/99 

03/18/99 
03/18/99 

03/18/99 
03/19/99 
03/19/99 
03/19/99 
03/19/99 
03/19/99 
03/22/99 
03/24/99 
03/25/99 

03/25/99 
03/25«9 

03/25«9 
03/25/99 
03/25/99 
03/25/99 
03/25/99 
03/25/99 


State 


KS. 
KS. 
VA. 

VA. 

VA. 

VA. 

VA. 

VA. 
VA. 
VA. 

VA. 
VA. 
VA. 

VA. 
VA. 
VA. 
VA. 
VA. 
CA. 

CA. 
CA. 
CA. 
CA. 

OK. 
VA. 
VA. 
VA. 
VA. 

VA. 

VA. 
VA. 
VA. 
VA. 
VA. 

OH. 
OH. 

OH. 
OH. 

TN. 
MA. 
MA. 
NE. 
NE. 
OH. 
OH. 
GA. 
AK. 

AK. 
AK. 

AK. 
AK. 
AK. 
IL 

rN. 

IN. 


City 


KINGMAN 

KINGMAN 

NEWPORT  NEWS 

NEWPORT  NEWS  

NEWPORT  NEWS 

NEWPORT  NEWS  

NEWPORT  NEWS 

NORFOLK  

NORFOLK  

NORFOLK 

NORFOLK  .- 

NORFOLK 

NORFOLK  

ORANGE  

ORANGE  

PORTSMOUTH  

PORTSMOUTH 

PORTSMOUTH 

SACRAMENTO 

SACRAMENTO 

SACRAMENTO  

SACRAMENTO  

SACRAMENTO  

ANTLERS 

CHESAPEAKE 

CHESAPEAKE 

CHESAPEAKE 

FRANKLIN 

FRANKLIN 

SUFFOLK  

SUFFOLK  

SUFFOLK  

SUFFOLK  

WAKEFIELD 

NEWARK 

NEWARK 

NEWARK 

NEWARK 

JACKSON  

MANSFIELD 

MANSFIELD 

YORK 

YORK 

NEWARK 

CLEVELAND  

SAVANNAH  

COLD  BAY 

HOMER  

HOMER 

HOMER  

HOMER  

HOMER 
CHICAGO/ROMEOVlilE 

INDIANAPOLIS  

INDIANAPOLIS 


Airport 


KINGMAN  MUNI  

KINGMAN  MUNI  

NEWPORT      NEWS/WILLIAMSBURG 

INTL. 
NEWPORT      NEWS/WILLIAMSBURG 

INTL. 
NEWPORT     NEWS/WILUAMSBURG 

INTL. 
NEWPORT      NEWS/WILLIAMSBURG 

INTL. 
NEWPORT     NEWS/WILUAMSBURG 

INTL. 

NORFOLK  INTL 

NORFOLK  INTL 

NORFOLK  INTL 


NORFOLK  INTL 
NORFOLK  INTL 
NORFOLK  INTL 


ORANGE  COUNTY  

ORANGE  COUNTY 

HAMPTON  ROADS  

HAMPTON  ROADS  

HAMPTON  ROADS  

SACRAMENTO  MATHER 

SACRAMENTO  MATHER 
SACRAMENTO  MATHER 
SACRAMENTO  MATHER 
SACRAMENTO  MATHER 


ANTLERS  MUNI  ~ 

CHESAPEAKE  MUNI  

CHESAPEAKE  MUNI  

CHESAPEAKE  MUNI  

FRANKLIN     MUNWOHN     BEVERLY 

ROSE. 
FRANKUN     MUNI-JOHN     BEVERLY 

ROSE. 

SUFFOLK  MUNI  

SUFFOLK  MUNI  

SUFFOLK  MUNI  

SUFFOLK  MUNI  

WAKEFIELD  MUNI  


NEWARK-HEATH 
NEWARK-HEATH 

NEWARK-HEATH 
NEWARK-HEATH 


MCKELLAR-SIPES  REGK)NAL 

MANSFIELD  MUNI  

MANSFIELD  MUNI  , 

YORK  MUNI 

YORK  MUNI 

NEWARK-HEATH  , 

CLEVELAND-HOPKINS  INTL  ... 

SAVANNAH  INTL  

COLD  BAY 


FDC 
Number 


HOMER 
HOMER 


HOMER  

HOMER  

HOMER  

LEWIS  UNIVERSITY 
INDIANAPOLIS  INTL 
INDIANAPOLIS  INTL 


9/1069 
9/1071 
9/1555 

9/1556 

9/1557 

9/1558 

9/1559 

9/1566 
9/1568 
9/1570 

9/1574 
9/1575 
9/1581 

9/1560 
9/1562 
9/1561 
9/1563 
9/154 
9/1621 

9/1622 
9/1623 
9/1625 
9/1627 

9/1611 
9/1597 
9/1598 
9/1599 
9/1591 

9/1595 

9/1539 
9/1590 
9/1592 
9/1593 
9/1596 

9/1647 
9/1648 

9/1649 
9/1650 

9/1645 
9/1673 
9/1674 
9/1671 
9/1672 
9/1684 
9/1728 
9/1750 
9/1878 

9/1812 
9/1815 

9/1816 
9/1817 
9/1828 
9/1790 
9/1870 
9/1872 


SIAP 


VOR/DME  RWY  18,  AMDT  1... 

GPS  RWY  18,  ORIG... 

NDB  OR  GPS  RWY  20  AMDT 

3B... 
NDB  RWY  7  AMDT  3B... 

NDB  RWY  25  AMDT  4A... 

LOC  BC  RWY  25  AMDT  13B... 

ILS  RWY  7  AMDT  30A... 

GPS  RWY  32  AMDT  1... 
VOR/DME  RWY  14  AMDT  2... 
VOR/DME  RNAV  RWY  14  AMDT 

4... 
ILS  RWY  23  AMDT  6B... 
ILS  RWY  5  AMDT  24... 
NDB/DME   OR   GPS   RWY   23 

ORIG... 
GPS  RWY  7  ORIG... 
VOR/DME  OR  GPS-AMDT  2...  • 
GPS  RWY  10  ORIG... 
GPS  RWY  28  ORIG... 
NDB  OR  GPS  RWY  2  AMDT  6... 
VOR/DME  OR  GPS  RWY  22L 

ORIG-A... 
ILS  RWY  22L  ORIG... 
VOR  OR  GPS  RWY  4R  ORIG... 
ILS  RWY  22L  ORIG... 
VOR/DME  OR  GPS  RWY  22L 

ORIG-A... 
NDB  RWY  35,  AMDT  2A... 
LOC  RWY  5  AMDT  2A... 
VOR/DME  RWY  23  AMDT  2A... 

NDB  RWY  5  AMDT  1A 

VOR  OR  GPS  RWY  9  AMDT 

14... 
VOR/DME   OR   GPS   RWY   27 

AMDT  9A... 
GPS  RWY  4  ORIG... 
GPS  RWY  7  ORIG... 
NDB  RWY  4  AMDT  1... 
LOC  RWY  4  AMDT  1... 
NDB  OR  GPS  RWY  20  AMDT 

4... 
GPS  RWY  27,  ORIG... 
NDB  OR  GPS  RWY  9,  AMDT 

6... 
VOR  OR  GPS-A.  AMDT  12... 
VOR/DME     RNAV     RWY     27. 

AMDT  6... 
ILS  RWY  2,  AMDT  7... 
NDB  RWY  32  AMDT  6... 
GPS  RWY  32  ORIG... 
GPS  RWY  17,  ORIG... 
GPS  RWY  35,  ORIG... 
SDF  RWY  9,  AMDT  5... 
ILS  RWY  28,  AMDT  21... 
MLS  RWY  27,  ORIG-A... 
LOC/DME  BC  RWY  32,  AMDT 

7... 
LOC/DME  BC  RWY  3,  AMDT  9... 
LOC/DME  BC  RWY  21,  AMDT 

4... 
GPS  RWY  21,  ORIG... 
GPS  RWY  3,  ORIG... 
NDB-A,  ORIG... 
LOaDME  RWY  9,  ORIG... 
ILS  RWY  5R,  AMDT  2... 
NDB  OR  GPS  RWY  23L,  AMDT 

1... 
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FDC  date 


03/2S/99  .. 

03/2S/99  .. 
03/2S/99  .. 
03/25/99  .. 
03/2S/99  .. 

03/25/99  .. 
03/25/99  . 

03/25/99  . 
03/25/99  . 
03/25/99  . 
03/25/99  . 

03/25/99  . 

03/25/99  . 
03/25/99  . 

03/25/99  . 

03/25/99  . 

03/25/99  . 

03/25/99  . 

03/25/99  . 

03/25/99  . 

03/25/99  . 

03/25/99  . 

03/26/99  . 

03/26/99  . 

03/26«9  . 

03/26/99  . 

03/26/99  . 

03/26/99  . 

03/26/99  . 

03/26/99 
03/29^ 
03/29/99 
03/29/99 

03/29/99 
03/29/99 
03/29/99 

03/29/99 

03/29/99 

03/29/99 
03/2d«9 
03/29/99 
03/29/99 
03/29/99 
03/29/99 
03/29/99 

03/29/99 

03/29/99 

03/29/99 

03/29/99 

03/29/99 


State 


IN. 

IN. 
IN. 
IN. 
IN. 

IN. 
MS. 

NJ. 
NY. 
NY. 
NY. 

NY. 

NY. 
SC. 

SC. 

SC. 

TX. 
TX. 
VA. 
VA. 
VA. 
VA. 
lA. 

lA. 
lA. 
lA. 
lA. 

IN. 

SC. 

TN. 
FL 
PL 
GA. 

lA. 
lA. 
lA. 

lA. 

lA. 

lA. 

ID. 

MA. 

MA. 

MA. 

MA. 

NY. 

NY. 

NY. 

NY. 

NY. 

PA. 


cny 


INDIANAPOUS  ... 

INDIANAPOUS  .. 
INDIANAPOUS  .. 
INDIANAPOLIS  .. 
INDIANAPOLIS  .. 

INDIANAPOUS  .. 
OLIVE  BRANCH 

NEWARK 

POUGHKEEPSIE 
POUGHKEEPSIE 
POUGHKEEPSIE 

POUGHKEEPSIE 


POUGHKEEPSIE 
NORTH  MYRTLE 

BEACH. 
NORTH  MYRTLE 

BEACH. 
NORTH  MYRTLE 

BEACH. 

HEREFORD  - 

PANHANDLE  ...... 

NORFOLK 

NORFOLK 

NORFOLK 

WISE  

OELWEIN 


Airport 


OELWEIN 

OELWEIN 

SHENANDOAH 
SHENANDOAH 

INDIANAPOUS 


GREENVILLE 


MURFREESBORO 

TAMPA 

TAMPA 

ATLANTA  

MARSHALLTOWN 

MONTICELLO 

MONTICELLO 


ORANGE  CITY 
SHELDON 


SHELDON 

JEROME  

BEVERLY 

BEVERLY  

BEVERLY  

BEVERLY  

BIhKaHAMTON 

BINGHAMTON 

BINGHAMTON 

BINGHAMTON 

BINGHAMTON 


INDIANAPOUS  INTL 

INDIANAPOUS  INTL 
INDIANAPOUS  INTL 
INDIANAPOUS  INTL 
INDIANAPOUS  INTL 

INDIANAPOUS  INTL 
OUVE  BRANCH  


NEWARK  INTL  

DUTCHESS  COUNTY 
DUTCHESS  COUNTY 
DUTCHESS  COUNTY 

DUTCHESS  COUNTY 


DUTCHESS  COUNTY  _ 

NORTH     MYRTLE     BEACH/GRAND 

STRAND.     . 
NORTH     MYRTLE     BEACHrtSRAND 

STRAND. 
NORTH     MYRTLE     BEACH/GRAND 

STRAND. 

HEREFORD  MUNI „ 

PANHANDLE-CARSON  COUNTY  

NORFOLK  INTL 

NORFOLK  INTL 

NORFOLK  INTL 

LONESOME  PINE  

OELWEIN  MUNI  


OELWEIN  MUNI 

OELWEIN  MUNI  

SHENANDOAH  MUNI 
SHENANDOAH  MUNI 

INDIANAPOUS  INTL  . 


GREENVILLE  DOWNTOWN 


MURFREESBORO  MUNI  

VANDENBERG  .v 

VANDENBERG  

THE  WILUAM  B.  HARTSFIELD  AT- 
LANTA INTL 

MARSHALLTOWN  MUNI  

MONTICELLO  MUNI 

MONTICELLO  MUNI  


ORANGE  CITY  MUNI  ... 
SHELDON  MUNI  


EASTON 


SHELDON  MUNI  

JEROME  COUNTY 

BEVERLY  MUNI  

BEVERLY  MUNI  

BEVERLY  MUNI  

BEVERLY  MUNI  

BINGHAMTON  REGIONAL/EDWIN 

UNK  FILED. 
BINGHAMTON  REGIONAL/EDWIN 

UNK  FIELD. 
BINGHAMTON  REGK>NAL/EDWIN 

UNK  FIELD. 
BINGHAMTON  REGK>NAL/EDWIN 

UNK  FIELD. 
BINGHAMTON  REGIONAL/EDWIN 

UNK  FIELD. 
EASTON  


FDC 
Hurrber 


SIAP 


9/1874 

9/1875 
9/1876 
9/1882 
9/1899 

9/1926 
9/1867 

9/1895 
9/1888 
9/1889 
9/1891 

9/1892 

9/1968 
9/1863 

9/1864 

9/1865 

9/1807 
9/1809 
9/1843 
9/1844 
9/1845 
9/1818 
9/1938 

9/1943 
9/1944 
9/1942 
9/1947 

9/1941 

9/1970 

9/1950 
9/2061 
9/2062 
9/2066 

9/2021 
9/2019 
9/2020 

9/2036 

9/2017 

9/2018 
9/2043 
9/2031 
9/2032 
9/2033 
9/2034 
9/2045 

9/2046 

9/2047 

9/2048 

9/2049 

9/2064 


VOR  OR  GPS  RWY  14,  AMDT 

25... 
ILS  RWY  32,  AMDT  17A... 
ILS  RWY  14,  AMDT  4... 
ILS  RWY  23L.  AMDT  2... 
NDB  OR  GPS  RWY  5R.  AMDT 

1... 
NDB  RWY  5L.  ORIG... 
NDB  OR  GPS  RWY  18,  AMDT 

4... 
VOR  RWY  11  AMDT  1A... 
VOR/DME  RWY  6  AMDT  5A... 
VOR  OR  GPS-A  AMDT  10... 
VOR/DME   OR   GPS   RWY   24 

AMDT  3A... 
VOR/DME  RNAV  OR  GPS  RWY 

6  AMDT  5... 
ILS  RWY  6  AMDT  5A... 
VOR  RWY  5  AMDT  20™ 

VOR  RWY  23  AMDT  19.„ 

ILS  RWY  23  AMDT  10... 

GPS  RWY  21,  ORIG... 
GPS  RWY  35,  ORIG... 
VOR/DME  RWY  5  AMDT  4... 
VOR  RWY  23  AMDT  8... 
VOR/DME  RWY  32  AMDT  4... 
LOaOME  RWY  24  0RK3... 
VOR/DME  RNAV  OR  GPS  RWY 

13,  AMDT  2... 
VOR  OR  GPSiA,  AMDT  3... 
NDB  RWY  13.  AMDT  2... 
NDB  OR  GPS  RWY  4,  ORKa... 
VOR/DME  OR  GPS   RWY   12. 

AMDT  3... 
NDB  OR  GPS  RWY  32,  AMDT 

14... 
NDB  OR  GPS  RWY  36.  AMDT 

20... 
NDB  RWY  18,  ORIG-A... 
GPS  RWY  23,  ORKa... 
GPS  RWY  18.  AMDT  1... 
ILS  RWY  9L,  AMDT  5... 

GPS  RWY  12.  0RK3... 

NDB  OR  GPS-A.  AMDT  3A... 

VOR/DME  RNAV  OR  GPS  RWY 

31.  AMDT  1  A... 
NDB  OR  GPS  RWY  34.  AMDT 

3... 
VOR  OR  GPS  RWY  33.  AMDT 

1... 
NDB  RWY  33.  AMDT  6... 
VOR/DME  OR  GPS-A  AMDT  1... 
LOC  RWY  16  AMDT  5A... 
GPS  RWY  16  ORIG... 
VOR  RWY  16  AMDT  4A>. 
NDB  OR  GPS-A  AMDT... 
ILS  RWY  34  AMDT  2... 

NDB  OR  GPS  RWY  34  AMDT 

17... 
VOR  OR  GPS  RWY  10  AMDT 

6... 
VOR/DME   OR   GPS   RWY   28 

AMDT  9... 
ILS  RWY  16  AMDT  6... 

VOR/DME  OR  GPS-O  0RK3- 
B... 
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FDCdate 

State 

City 

Airport 

FDC 
Number 

SIAP 

03/29/99  

SC. 

SC. 
SC. 
IL 

COLUMBIA 

GREENVILLE 

GREENVII 1  F 

GREENWOOD/WONDER 
LAKE. 

COLUMBIA  METROPOLITAN 

9/2022 

9/2052 
9/2053 
9/2105 

VOR/DME  RNAV  OR  GPS  RWY 

03/29/99  

GREENVILLE  DOWNTOWN  

5.  ORIQ-B... 
ILS  RWY  36  AMDT  27... 

03/29/99  

GREENVILLE  DOWNTOWN  

RADAR  1  ADMT  12 

03/31/99  

GALT 

VOR  OR  GPS-A,  AMDT  9... 

(FR  Doc.  9»-8919  Filed  4-8-99;  8:45  am] 
MUJNQ  OOOE  4t10-1»-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Doctot  No.  RM96-1  -01 1 ;  Order  No.  587- 
K] 

Standards  For  Business  Practices  Of 
Interstate  Natural  Gas  Pipelines 

Issued  April  2, 1999. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  Rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Ck)mmission  is  amending  its 
regulations  to  incorporate  by  reference 
the  most  recent  version  of  the  standards. 
Version  1.3  promulgated  July  31, 1998, 
by  the  Gas  Industry  Standards  Board 
(GISB).  These  standards  establish  rules 
for  conducting  business  practices  and 
electronic  communication  with 
interstate  natiu-al  gas  pipelines. 

DATES:  Effective  Date:  The  rule  is 
effective  May  10, 1999.  The 
incorporation  by  reference  of  the 
publication  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  of  May  10, 1999. 

taiplementation  Date:  Pipelines  must 
implement  the  regulations  adopted  in 
this  rule  by  August  1,  1999. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426, 
(202)  208-2294. 

Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  EX:  20426,  (202)  208- 
1283. 

Kay  Morice,  Office  of  Pipeline 
Regulation,  Federal  Energy  Regidatory 
Commission,  888  First  Street,  NE., 


Washington,  DC  20426,  (202)  208- 

0507. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  dociunent  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportxmity  to 
inspect  or  copy  the  contents  of  this 
doomient  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  dociunents  issued  by  the 
Commission.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Homepage 
(http://wvvw.ferc.fed.us)  using  the  CIPS 
Link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  6.1  format.  CIPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397,  if 
dialing  locally,  or  1-800-856-3920,  if 
dialing  long  distance.  To  access  QPS, 
set  your  communications  software  to 
19200, 14400,  12000,  9600,  7200,  4800, 
2400,  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to  cipsmaster^erc.fed.us. 

This  document  is  also  available 
through  the  Conmiission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  dociunents  submitted 
to  and  issued  by  the  Commission  after 
November  16, 1981.  Dociunents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  BiMS  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  (202)  208- 
2222,  or  by  E-mail  to 
rimsmastei^erc.fed.us. 

Finally,  the  complete  text  6n  diskette 
in  WordPerfect  format  may  be 
purchased  firom  the  Commission's  copy 
contractor,  RVJ  International,  Inc.  RV] 
International,  Inc.,  is  located  in  the 
Public  Reference  Room  at  888  First 
Street,  NE.,  Washington,  DC  20426. 


Before  Commissioners:  James  J.  Hoecker, 
Chainnan;  William  L.  Massey,  Linda 
Breathitt,  and  Curt  Hebert.  Jr. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
§  284.10  of  its  regulations  to  incorporate 
by  reference  the  most  recent  version. 
Version  1.3,  of  the  consensus  industry 
standards,  promulgated  by  the  Gas 
Lidustry  Standards  Board  (GISB).  The 
GISB  standards  establish  uniform 
principles  for  conducting  business  and 
electronic  communications  vn\h 
interstate  natural  gas  pipelines. 

I.  Background 

In  Order  Nos.  587,  587-B,  587-C, 
587-G,  587-H,  and  587-1 1  the 
Commission  adopted  regulations  to 
standardize  the  business  practices  and 
communication  methodologies  of 
interstate  pipelines  in  order  to  create  a 
more  integrated  and  efficient  pipeline 
grid.  In  those  orders,  the  Commission 
incorporated  by  reference  consensus 
standards  developed  by  GISB,  a  private, 
consensus  standards  developer 
composed  of  members  from  all  segments 
of  the  natural  gas  industry. 

On  November  9, 1998,  GISB  filed  with 
the  Commission  Version  1.3  of  its 
standards.  On  December  17, 1998,  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR) 
proposing  to  incorporate  by  reference 
Version  1.3  of  the  GISB  standards. 
Comments  were  due  by  January  22, 
1999.  Comments  were  filed  by  Williston 
Basin  Interstate  Pipeline  Company 
(Williston  Basin)  and,  collectively. 
Process  Gas  Consumers,  American  Iron 
and  Steel  Institute,  and  Georgia 
Industrial  Group  (PGC.  et  al.). 


>  Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines.  Order  No.  587.  61  FR  39053 
Uul.  26, 1996),  m  FERC  Stats.  &  Regs.  Regulations 
Preambles  1 31,038  (Jul.  17, 1996),  Order  No.  587- 
B,  62  FR  5521  (Feb.  6,  1997),  m  FERC  Stats,  ft  Regs. 
Regulations  Preambles  1 31,046  (Jan.  30, 1997), 
Order  No.  587-C,  62  FR  10684  (Mar.  10, 1997),  HI 
FERC  Stats,  ft  Regs.  Regulations  Preambles  1 31,050 
(Mar.  4, 1997),  Order  No.  587-G.  63  FR  20072  (Apr. 
23, 1998),  in  FERC  Stats,  ft  Regs.  Regulations 
Preambles  1 31,062  (Apr.  16. 1998).  Order  No.  587- 
H,  63  FR  39509  (July  23. 1998),  m  FERC  SUU.  ft 
Regs.  Regulations  Preambles  1 31,063  (July  15, 
1998):  Order  No.  587-1.  63  FR  53565  (Oct.  6, 1998), 
m  FERC  StaU.  ft  Regs.  Regulations  Preambles 
131.067  (Sept  29. 1998). 
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n.  Discussion 


The  Commission  is  adopting  Version 
1.3  of  GISB's  consensiis  standards  with 
an  implementation  date  on  the  first  day 
of  the  month  ocoirring  90  days  after 
publication  of  the  final  rule  in  the 
Federal  Register.  Version  1.3  of  the 
GISB  standards  updates  and  improves 
the  standards,  with  the  principal 
changes  occurring  in  the  areas  of 
confirmation  practices,  further 
standardization  of  the  information 
provided  on  pipeUne  Internet  web  sites, 
and  revisions  to  the  data  sets.^ 
Ck)mmission  adoption  of  these  standards 
will  keep  the  Commission  regulations 
ciurrent. 

GISB  approved  the  standards  under 
its  consensus  procedures.'  As  the 
Commission  foimd  in  Order  No.  587, 
adoption  of  consensus  standards  is 
appropriate  because  the  consensxis 
process  helps  ensure  the  reasonableness 
of  the  standards  by  requiring  that  the 
standards  draw  support  bom  a  broad 
spectrum  of  all  segments  of  the 
industry.  Moreover,  since  the  industry 
itself  has  to  conduct  business  under 
these  standards,  the  Commission's 
regulations  should  reflect  those 
standards  that  have  the  widest  possible 
support.  In  §  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTT&AA)  of  1995.  Congress 
affirmatively  requires  federal  agencies  to 
use  technical  standards  developed  by 
voluntary  consensus  standards 
organizations,  like  GISB,  as  means  to 
carry  out  policy  objectives  or  activities.* 

Because  the  Version  1.3  standards 
include  the  nomination  and  intra-day 
nomination  standards  adopted  by  the 
Commission  in  Order  No.  587-H, 
separate  reference  to  these  standards  in 


^The  following  reflects  the  changes  from  the' 
Version  1.2  standards  previously  adopted  by  the 
Conunission.  The  list  does  not  include  the  intra-day 
nomination  standards  that  already  were  adopted  in 
Order  No.  587-H.  Revised  standards  are:  1.3.3. 
1.3.14, 1.3.24, 1.3.27,  2.3.9,  2.3.16,  2.3.20,  and 
4.3.16.  New  standards  are:  1.3.35  through  1.3.38, 
1.3.45, 1.3.46,  3.3.22,  4.1.16  through  4.1.21.  4.2.1 
through  4.2.8,  and  4.3.17  through  4.3.35.  Revised 
data  seU  are:  1.4.1  through  1.4.6,  2.4.1  through 
2.4.6,  3.4.1  through  3.4.3,  5.4.1  through  5.4.9,  5.4.11 
through  5.4.13,  5.4.16,  and  5.4.17.  New  daU  seU 
are:  1.4.7  and  3.4.4. 

*This  process  first  requires  a  super-majority  vote 
of  17  out  of  25  members  of  GISB's  Executive 
Committee  with  support  from  at  least  two  members 
from  each  of  the  five  industry  segments — interstate 
pipelines,  local  distribution  companies,  gas 
producers,  end-users,  and  services  (including 
marketers  and  computer  service  providers).  For 
final  approval,  67%  of  GISB's  general  membership 
must  ratify  the  standards. 

«Pub  L.  No.  104-113,  S  12(d).  110  Sut  775 
(1996),  15  U.S.C  272  note  (1997). 


the  regulations  is  no  longer  necessary 
and  will  be  removed.  The  Commission 
also  is  continuing  its  previous  practice 
by  not  incorporating  standards  2.3.29 
dealing  with  operational  balancing 
agreements  (OBAs),  2.3.30  dealing  with 
netting  and  trading  of  imbalances,  and 
4.3.4  dealing  with  retention  of 
electronic  data.  The  Commission  has 
issued  its  own  regulations  in  these 
areas,'  so  that  incorporation  of  the  GISB 
standards  is  imnecessary  and  may  cause 
confusion  as  to  the  applicable 
Commission  requirements. 

In  its  comments,  Williston  Basin  does 
not  object  to  the  adoption  of  Version  1.3 
of  the  standards.  It  suggests,  however, 
that  the  Commission  defer 
implementation  of  any  future  GISB 
standards  until  three  months  following 
the  completion  of  the  pipelines' 
transition  to  Internet  communication  by 
June  1.  2000.  Williston  Basin  states  that, 
as  a  relatively  small  interstate  pipeline, 
it  would  have  difficulty  implementing 
any  additional  standards  at  the  same 
time  as  it  completes  its  transition  to 
Internet  communication  and  resolves 
any  Year  2000  computer  problems. 

The  Commission  cannot,  at  this  time, 
anticipate  when  it  will  require  pipelines 
to  implement  additional  standaids 
developed  by  GISB.  That  will  depend  in 
part  on  GISB's  schedule  for  revising  its 
standards  and  the  importance  to  the 
industry  of  the  additional  standards.  For 
example,  GISB  still  has  not  completed 
development  of  standards  necessary  to 
implement  imbalance  trading,  which 
the  Commission  required  in  Order  No. 
587-G. 

PGC,  et  al.  object  to  the  Commission's 
policy  of  not  making  copies  of  the 
standards  available  to  the  public  for 
copying,  leaving  the  public  to  obtain 
copies  fit>m  GISB.  They  contend  that  if 
the  Conunission  is  requiring  adherence 
to  the  standards,  the  Commission  must 
make  those  standards  available  to  the 
pubUc  for  copying.  The  Commission 
previously  responded  to  this  contention 
in  Order  No.  587-A,  explaining  that 
when  dealing  with  copyrighted 
material,  the  appropriate,  and  required, 
method  for  adoption  is  to  incorporate 
the  material  by  reference  with  the 
material  being  available  bom  the 
source.^  When  the  NOFR  was  issued. 


'  18  CFR  284.10(c)(2)(i)  (OBAs),  (c)(2)(ii)  (netting 
and  trading  of  imbalances),  and  (c)(3)(v)  (record 
retention). 

«Ord«  No.  587-A.  61  FR  55208.  55212-13  (Oct 
25. 1996),  77  FERC 1  61.061.  at  61,232-33  (Oct.  21, 
1996).  See  5  U.S.C  552  (aKD  and  (a)(3)  (documenU 
incorporated  by  reference  need  not  be  published  in 


the  standards  were  pubUcly  available 
from  GISB,  and  PGC,  et  al.  do  not 
contend  that  they  encountered  difficulty 
in  obtaining  them. 

m.  Implementation  Schedule 

Pip>elines  are  required  to  implement 
this  rule  August  1, 1999.  Pipelines  must 
file  revised  tariff  sheets  to  conform  their 
tariffs  to  Version  1.3  of  the  standards 
not  more  than  60  and  not  less  than  30 
days  prior  to  the  implementation  date. 

IV.  Notice  of  Proposed  Use  of  Standards 

Office  of  Management  and  Budget 
Circular  A-119  (§  11)  (February  10, 
1998)  provides  that,  when  a  federal 
agency  is  issuing  or  revising  a  regulation 
that  contains  a  standard,  the  agency 
must  publish  a  statement  in  the 
preamble  of  a  final  rule  identifying 
whether  a  voluntary  consensus  standard 
or  a  government-unique  standard  is 
being  proposed.  In  this  rule,  the 
Commission  is  adopting  Version  1.3 
(July  31. 1998)  of  the  voluntary 
consensus  standards  developed  by 
GISB. 

V.  Infidrmation  Collection  Statement 

OMB's  regulations  in  5  CFR  1320.11 
require  that  it  approve  certain  reporting 
and  recordkeeping  requirements 
(collections  of  information)  imposed  by 
an  agency.  Upon  approval  of  a 
collection  of  information,  OMB  shall' 
assign  an  OMB  control  number  and  an 
expiration  date.  Respondents  subject  to 
the  filing  requirements  of  this  Rule  shall 
not  be  penalized  for  failing  to  respond 
to  these  collections  of  information 
unless  the  collections  of  information 
display  vaUd  OMB  control  numbers. 

"The  collections  of  information  related 
to  the  subject  Final  Rule  fall  imder  the 
existing  reporting  requirements  of: 
FERC-545,  Gas  Pipeline  Rates:  Rate 
Change  (Non-Formal)  (OMB  Control  No. 
1902-0154)  and  FERC-549C,  Standards 
for  Business  Practices  of  Interstate 
Natural  Gas  Pipelines  (OMB  Control  No. 
1902-0174).  The  following  burden 
estimates  are  related  only  to  this  rule 
and  include  the  costs  of  complying  with 
GISB's  version  1.3  standards.  'The 
burden  «stimates  are  primarily  related 
to  start-up  for  implementing  the  latest 
version  of  the  standards  and  data  sets 
and  will  not  be  on-going  costs. 

PubUc  Reporting  Burden: 


the  Fadenl  KagWar  or  provided  by  the  agency):  1 
CFR  51  (1998)  (standards  for  approval  of 
incorporation  by  reference). 
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Estimated  Annual  Burden 


Data  collection 

No.  of 
respondents 

No.  of 

responses  per 

respondent 

Hrs.  per 
response 

Total  no.  of 
hrs. 

FERC-545  

FERC-649C 

93 
93 

1 
1 

38 
2,610 

3,534 
242,730 

The  total  annual  hours  for  collection  (including  recordkeeping)  aie  estimated  to  be  246,264.  The  average  annualized 
cost  per  respondent  is  projected  to  be  the  following: 


FERC-545 


FERC-649C 


Annualized  Capital/Startup  Costs 

Annualized  Coslts  (Operations  &  Maintenance) 

Total  Annualized  Costs  


$2,008 
0 


$137388 
0 


2,008 


137,888 


The  Commission  received  no 
comments  on  the  burden  estimates  and 
is  submitting  a  copy  of  this  Final  Rule 
to  OMB  for  information  purposes 
because  the  Final  Rule  is  not 
significantly  different  from  the  NOPR 
and  OMB  has  not  provided  any 
comments  on  the  NOPR. 

The  Commission  regulations  adopted 
in  this  order  are  necessary  to  further  the 
process  begun  in  Order  No.  587  of 
standardizing  business  practices  and 
electronic  communications  with 
interstate  pipelines.  Adoption  of  these 
regulations  will  update  the 
Commission's  regulations  relating  to 
business  practices  and  communication 
protocols  to  conform  to  the  latest 
version.  Version  1.3,  approved  by  GISB. 

The  Commission  has  assured  itself,  by 
means  of  its  internal  review,  that  there 
is  specific,  objective  support  for  the 
burden  estimates  associated  with  the 
information  requirements.  The 
information  required  in  this  Final  Rule 
will  be  reported  directly  to  the  industry 
users  and  later  be  subject  to  audit  by  the 
Commission.  This  information  also  will 
be  retained  for  a  three  year  period.  The 
implementation  of  these  data 
requirements  will  help  the  Commission 
carry  out  its  responsibilities  under  the 
Natural  Gas  Act  and  conforms  to  the 
Commission's  plan  for  efficient 
information  collection,  conununication, 
and  management  within  the  natural  gas 
industry. 

Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission.  888  First  Street,  N.E., 
Washington,  D.C.  20426  [Attention: 
Michael  Miller,  Office  of  the  Chief 
Information  Officer,  phone  (202)  208- 
1415,  fax  (202)  208-2425,  E-mail 
mike.miller@ferc.fed.us);  or  the  Office  of 
Management  and  Budget  [Attention: 
Desk  Officer  for  the  Federal  Energy 


Regulatory  Commission,  phone  202- 
395-3087,  fax  (202)  395-7285]. 

VI.  EnTironmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
enviroiunent.''  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  hiunan 
environment.^  The  actions  proposed  to 
be  taken  here  fall  vnthin  categorical 
exclusions  in  the  Commission's 
regulations  for  rules  that  are  clarifying, 
corrective,  or  procedural,  for 
information  gathering,  analysis,  and 
dissemination,  and  for  sales,  exchange, 
and  transportation  of  natural  gas  that 
requires  no  construction  of  facilities.' 
Therefore,  an  environmental  assessment 
is  unnecessary  and  has  not  been 
prepared  in  this  rulemaking. 

Vn.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA) '°  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  regulations  adopted  in  this  rule 
would  impose  requirements  only  on 
interstate  pipelines,  which  are  not  small 
businesses,  and,  these  requirements  are, 
in  fact,  designed  to  reduce  the  difficulty 
of  dealing  with  pipelines  by  all 
customers,  including  small  businesses. 
Accordingly,  pursuant  to  §  605(b)  of  the 
RFA,  the  Commission  hereby  certifies 


7  Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 
(Dec.  17, 1987).  FERC  Suts.  &  Regs.  Preambles 
1986-1990 1  30.783  (1987). 

■  18  CPR  380.4. 

*  See  18  CFR  380.4(a)(2)(ii),  380.4(a)(5). 
380.4(a)(27). 

'0  5  U.S.C  601-612. 


that  the  regulations  adopted  herein  will 
not  have  a  significant  adverse  impact  on 
a  substantial  number  of  small  entities. 

Vm.  Effective  Date 

These  regulations  will  become 
effective  May  10, 1999.  The  Commission 
has  concluded,  with  the  concurrence  of 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  that  this  rule  is  not  a  "major  rule" 
as  defined  in  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 

List  of  Subjects  in  18  CFR  Part  284 

Continental  shelf.  Incorporation  by 
reference.  Natural  gas,  Reporting  and 
recordkeeping  requirements. 

By  the  Commission. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  284,  Chapter  I, 
Title  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717W,  3301- 
3432;  42  U.S.C.  7101-7532;  43  U.S.C.  1331- 
1356. 

2.  In  section  284.10.  paragraphs 
(b)(l)(i)  through  (v)  are  revised  to  read 
as  follows: 

§  284.1 0    Standards  for  pipellns  business 
operations  and  comniunieations. 

***** 

(b)*  *  * 

(D*  •  • 

(i)  Nominations  Related  Standards 
(Vereion  1.3,  July  31. 1998); 
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(ii)  Flowing  Gas  Related  Standards 
(Version  1.3,  July  31, 1998)  wiUi  the 
exception  of  Standards  2.3.29  and 
2.3.30; 

(iii)  Invoicing  Related  Standards 
(Version  1.3,  July  31, 1998); 

(iv)  Electronic  Delivery  Mechanism 
Related  Standards  (Version  1.3,  July  31, 
1998)  with  the  exception  of  Standard 
4.3.4;  and 

(v)  Capacity  Release  Related 
Standards  (Version  1.3,  Jiily  31. 1998). 

(FR  Doc.  99-8691  Filed  4-e-99: 8:45  am] 
BILLMQ  CODE  CTIT-OI-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  301  and  602 

[TD88iq 

WH  1545-AV13 

Public  Disclosure  of  Material  Relating 
to  Tax-Exempt  Organizations 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACnON:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  pubUc 
disclosure  requirements  of  section 
6104(d)  of  the  Internal  Revenue  Code 
(Code),  as  amended  by  the  Tax  and 
Trade  ReUef  Extension  Act  of  1998. 
These  final  regulations  apply  only  to 
tax-exempt  organizations  (organizations 
described  in  sections  501(c)  or  (d)  and 
exempt  under  section  501(a))  other  than 
private  foundations.  These  final 
regidations  provide  guidance  for  tax- 
exempt  organizations  (other  than  private 
foundations)  required  to  make  their 
applications  for  tax  exemption  and 
annual  information  retiuns  available  for 
public  inspection.  In  particiUar,  these 
regulations  provide  guidance  for  tax- 
exempt  organizations  required  to 
comply  with  requests  made  in  person  or 
in  writing  from  individuals  who  seek  a 
copy  of  those  dociunents.  These 
regulations  describe  how  a  tax-exempt 
organization  can  make  those  dociunents 
widely  available  and,  therefore,  not  be 
required  to  provide  copies  in  response 
to  individual  requests.  These 
regulations  also  address  the  standards 
that  apply  in  determining  whether  a  tax- 
exempt  organization  is  the  subject  of  a 
harassment  campaign  and  provide 
guidance  on  the  applicable  procediues 
for  obtaining  reUef  from  the  requirement 
that  copies  of  dociunents  be  provided  in 
response  to  requests. 


DATES:  These  regulations  are  e&ctive 
June  8, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  B.  Blumenfeld,  (202)  622-«070 
(not  toll-free  niunber). 
SUPPLEMENTARY  INFORMATKM: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  niunber  1545-1560.  Responses 
to  these  collections  of  information  are 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

The  estimated  annual  burden  per 
respondent/recordkeeper  varies  bom  0 
hours  to  55  hours,  depending  on 
individual  circumstances  with  an 
estimated  average  of  30  minutes. 

Comments  on  the  accuracy  of  this 
burden  estimate  and  suggestions  for 
reducing  the  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  OP:FS:FP. 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  IX 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  the  Procedure  and  Administration 
Regulations  (26  CFR  part  301)  relating  to 
the  section  6104(d)  public  disclosure 
requirements  applicable  to  tax-exempt 
organizations  (organizations  described 
in  sections  501(c)  or  (d)  and  exempt 
from  taxation  under  section  501(a)). 
Section  6104(d),  as  amended  by  section 
14(b)  of  the  Tax  and  Trade  ReUef 
Extension  Act  of  1998  (Division  J  of  H.R. 
4328,  the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act.  1999)  (PubUc  Law 
105-277, 112  Stat.  2681)  (Tax  and  Trade 
Rehef  Extension  Act  of  1998),  will  apply 
to  requests  made  to  all  tax-exempt 
organizations  (other  than  private 
foundations)  after  June  8, 1999.  Until 
such  date,  all  tax-exempt  organizations 


continue  to  be  subject  to  the 
requirements  of  section  6104(e)  as 
currently  in  effect,  without  regard  to  the 
Tax  and  Trade  ReUef  Extension  Act  of 
1998. 

Although  the  Tax  and  Trade  ReUef 
Extension  Act  of  1998  extended  fuUy  to 
private  foundations  the  public 
disclosure  requirements  that  apply  to 
other  tax-exempt  organizations,  those 
requirements  do  not  go  into  efiect  with 
respect  to  private  foundations  until  the 
60th  day  after  the  Secretary  of  the 
Treasury  issues  final  regulations  under 
section  6104(d)  that  apply  to  private 
foundations.  In  the  meantime,  private 
foundations  continue  to  be  subject  to 
the  pubUc  disclosure  requirements 
under  sections  6104(d)  and  (e)  of  the 
Internal  Revenue  Code,  as  in  effect  prior 
to  the  Tax  and  Trade  ReUef  Extension 
Act  of  1998. 

Description  of  Current  Law  Section 
6104(e) 

Section  10702  of  the  Omnibus  Budget 
ReconciUaUon  Act  of  1987  (OBRA  '87) 
added  subsection  (e)  to  section  6104. 
Section  6104(e)  requires  each  tax- 
exempt  organization,  including  one  that 
is  a  private  foundation,  to  allow  pubUc 
inspection  of  the  organization's 
appUcation  for  recognition  of  tax 
exemption.  Section  6104(e)  also  requires 
each  tax-exempt  organization,  other 
than  one  that  is  a  private  foundation,  to 
aUow  pubUc  inspection  at  the 
organization's  principal  office  (and 
certain  regional  or  district  offices)  of  its 
three  most  recent  annual  information 
returns.  (Section  6104(e)  does  not  apply 
to  private  foundation  annual 
information  returns,  which  are  subject 
to  public  disclosure  under  section 
6104(d),  as  in  effect  prior  to  the  Tax  and 
Xrade  ReUef  Extension  Act  of  1998.) 
Under  section  6104(e),  each  annual 
information  return  must  be  made 
available  for  a  3-year  period  begiiming 
on  the  date  the  return  is  required  to  be 
filed  or  is  actually  filed,  whichever  is 
later.  In  Notice  88-120  (1988-2  C.B. 
454),  the  IRS  provided  tax-exempt 
organizations  with  guidance  for 
complying  with  the  pubUc  inspection 
requirements. 

The  Taxpayer  Bill  of  Rights  2 
(TBOR2),  enacted  on  July  30, 1996, 
amended  section  6104(e)  by  adding 
additional  pubUc  disclosure 
requirements.  As  amended,  section 
6104(e)  requires  each  tax-exempt 
organization,  including  one  that  is  a 
private  foundation,  to  comply  with 
requests,  made  either  in  person  or  in 
writing,  for  copies  of  the  organization's 
appUcation  for  recognition  of  tax 
exemption.  Section  6104(e)  also  requires 
each  tax-exempt  organization,  other 
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than  one  that  is  a  private  foundation,  to 
comply  with  requests,  made  either  in 
person  or  in  writing,  for  copies  of  the 
organization's  three  most  recent  annual 
information  returns.  The  organization 
must  fulfill  these  requests  without 
charge,  other  than  a  reasonable  fee  for 
reproduction  and  postage.  If  the  request 
for  copies  is  made  in  person,  the 
organization  generally  must  provide  the 
requested  copies  immediately.  If  the 
request  for  copies  is  made  in  writing, 
the  organization  must  provide  the 
copies  within  30  days.  Section  6104(e) 
also  provides  that  an  organization  is 
relieved  of  its  obligation  to  provide 
copies  upon  request  if,  in  accordance 
with  regulations  promulgated  by  the 
Secretary  of  the  Treasury,  (1)  the 
organization  has  made  the  requested 
dociunents  widely  available,  or  (2)  the 
Secretary  of  the  Treasury  determines, 
upon  application  by  the  organization, 
that  the  organization  is  subject  to  a 
harassment  campaign  such  that  a  waiver 
of  the  obligation  to  provide  copies 
would  be  in  the  public  interest. 

Issuance  of  Proposed  Regfilations  Under 
Section  6104(e) 

In  Notice  96-48  (1996-2  C.B.  214),  the 
IRS  invited  comments  on  the  changes 
made  by  TBOR2.  Twenty-two  comments 
were  received  and  considered  in  the 
drafting  of  a  notice  of  proposed 
rulemaking  (REG-246250-96), 
published  in  the  Federal  Register  (62 
PR  50533)  on  September  26,  1997.  The 
IRS  received  twenty  written  comments 
on  the  proposed  regulations  and  held  a 
public  hearing  on  February  4, 1998. 
After  consideration  of  all  the  written 
comments  regarding  the  proposed 
regulations,  and  the  amendments  made 
by  the  Tax  and  Trade  Relief  Extension 
Act  of  1998,  described  below,  those 
regulations  are  adopted  as  revised  by 
this  Treasury  decision. 

Amendments  Made  by  the  Tax  and 
Trade  Relief  Extension  Act  of  1998 

The  Tax  and  Trade  Relief  Extension 
Act  of  1998,  which  was  enacted  on 
October  21, 1998,  amended  section 
6104(e)  of  the  Internal  Revenue  Code  to 
subject  private  foimdations  to  the  same 
rules  regarding  public  disclosure  of 
annual  information  returns  that  apply  to 
other  tax-exempt  organizations.  In 
addition,  the  Tax  and  Trade  Relief 
Extension  Act  of  1998  repealed  existing 
section  6104(d),  and  redesignated 
section  6104(e),  as  amended,  as  new 
section  6104(d).  (Unless  otherwise 
noted,  all  references  in  these  final 
regulations  to  section  6104(d)  are  to 
section  6104(d)  as  amended  by  the  Tax 
and  Trade  Relief  Extension  Act  of  1998.) 


The  Tax  and  Trade  Relief  Extension 
Act  of  1998  amendments  apply  to 
requests  made  eifter  the  later  of 
December  31, 1998  or  the  60th  day  after 
the  Secretary  of  the  Treasury  issues 
regulations  referred  to  in  section 
6104(d)(4)  (relating  to  when  documents 
are  made  widely  available  and  when  a 
particular  request  is  considered  part  of 
a  harassment  campaign).  This  Treasury 
decision  adopts  final  regulations  imder 
section  6104(d)(4)  that  are  applicable  to 
tax-exempt  organizations  other  than 
private  foimdations.  Accordingly, 
amendments  to  section  6104(d)  will 
become  applicable  with  respect  to 
requests  made  to  tax-exempt 
organizations  other  than  private 
foimdations  after  June  8, 1999. 

Future  Regulations  Will  Apply  to  Private 
Foundations 

The  IRS  and  the  Treasury  Department 
intend  to  issue  shortly  a  notice  of 
proposed  rulemaking  relating  to  the 
public  disclosure  requirements  of 
section  6104(d)  as  those  requirements 
apply  to  private  foundations.  Until  60 
days  after  final  regulations  are  issued, 
private  foundations  continue  to  be 
subject  to  sections  6104(d)  and  (e),  as  in 
effect  prior  to  the  Tax  and  Trade  Relief 
Extension  Act  of  1998.  For  that  reason, 
existing  §  301.6104(d)-l,  relating  to 
public  inspection  of  private  foundation 
annual  returns,  is  not  affected  by  this 
Treasury  decision. 

Explanation  of  Provisions 

Overview 

The  final  regulations  provide 
guidance  cbnceming  the  application  for 
tax  exemption  and  annual  information 
returns  a  tax-exempt  organization,  other 
than  a  private  foundation,  must  make 
available  for  public  inspection  and  must 
supply  in  response  to  requests  for 
copies.  The  final  regulations  also 
provide  guidance  on  (1)  the  place  and 
time  the  organization  must  make  these 
documents  available  for  public 
inspection,  (2)  conditions  the 
organization  may  place  on  requests  for 
copies  of  the  documents,  and  (3)  the 
amount,  form  and  time  of  payment  of 
any  fees  the  organization  may  charge. 
The  final  regulations  also  prescribe  how 
an  organization  can  make  its  application 
for  tax  exemption  and  annual 
information  returns  widely  available. 
Finally,  the  final  regulations  provide 
guidance  on  the  standards  that  apply  in 
determining  whether  an  organization  is 
the  subject  of  a  harassment  campaign 
and  on  the  applicable  procedures  for 
obtaining  relief  bom  the  general 
requirement  that  copies  of  documents 
be  provided  in  response  to  requests. 


Application  for  Tax  Exemption 

A  tax-exempt  organization,  other  than 
one  that  is  a  private  foundation,  must 
make  its  appUcation  for  tax  exemption 
available  pursuant  to  these  final 
regulations.  An  application  for  tax 
exemption  includes  the  application 
form  (such  as  Form  1023  or  Form  1024) 
and  any  supporting  documents  filed  by, 
or  on  behalf  of,  the  organization  in 
connection  vnth  its  application.  It  also 
includes  any  letter  or  document  issued 
by  the  IRS  in  connection  with  the 
application.  Consistent  with  the 
guidance  provided  in  Notice  88-120,  if 
an  organization  filed  its  application 
before  July  15, 1987,  the  final 
regulations  provide  that  the 
organization  is  required  to  make 
available  a  copy  of  its  application  only 
if  it  had  a  copy  of  the  application  on 
July  15, 1987. 

Annual  Information  Returns 

A  tax-exempt  organization,  other  than 
one  that  is  a  private  foundation,  must 
make  its  three  most  recent  annual 
information  returns  available  pursuant 
to  these  final  regulations.  Generally,  an 
annual  information  return  includes 
Forms  990,  990-EZ,  990-BL,  and  Form 
1065.  It  also  includes,  generally,  all 
schedules  and  attachments  filed  with 
the  IRS.  An  organization  is  not  required, 
however,  to  disclose  the  parts  of  the 
return  that  identify  names  and 
addresses  of  contributors  to  the 
organization,  nor  is  it  required  to 
disclose  Form  990-T. 

A  few  commentators  asked  that  the 
final  regulations  exempt  certain  items 
reported  on  an  application  for  tax 
exemption  or  an  annual  information 
return  bom  disclosure.  For  example, 
one  commentator  observed  that  only  an 
organization  described  in  section 
501(c)(3)  is  required  by  statute  (section 
6033)  to  report  certain  compensation 
information.  By  contrast,  it  is  the 
regulations  under  section  6033  that 
require  tax-exempt  organizations 
described  in  other  parts  of  section 
501(c)  or  section  501(d)  to  report  certain 
compensation  information.  Accordingly, 
the  commentator  asked  that  the  final 
regulations  require  public  disclosure  of 
the  compensation  section  of  Form  990 
only  when  it  is  a  statutory  requirement, 
as  opposed  to  a  regulatory  requirement, 
to  report  such  information.  Because 
section  6104(d)  requires,  except  for 
specific  exceptions,  disclosure  of  all  the 
information  reported  on  an  application 
or  return,  the  niS  and  the  Treasury 
Department  decided  that  requiring 
public  disclosure  of  compensation 
information  required  to  be  reported  on 
an  annual  information  return  either  by 
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statute  or  regulation  is  consistent  with 
section  6104(d). 

One  conunentator  requested  that  final 
regulations  require  an  organization  that 
has  not  been  determined  by  the  IRS  to 
be  exempt  from  taxation  under  section 
501(a)  to  make  its  application  for  tax 
exemption  available  for  public 
inspection  and  to  provide  copies  upon 
request.  Section  301.6104(e)-l(b)(3)  of     . 
the  proposed  regulations  provided  that 
an  organization  is  not  required  to 
disclose  its  application  for  tax 
exemption  until  the  IRS  determines  it  is 
exempt  from  taxation.  Section 
6104(d)(1)  requires  an  organization  to 
disclose  its  application  for  tax 
exemption  only  where  it  is  exempt 
under  section  501(a).  Thus,  the  statute 
does  not  require  an  organization  to 
disclose  its  appUcation  for  tax 
exemption  while  the  application  is 
pendLog  or  in  a  case  where  the  IRS 
issues  an  adverse  determination. 
Accordingly,  the  IRS  and  the  Treasury 
Department  continue  to  believe  that  the 
rule  of  the  proposed  regulation  is 
consistent  with  the  statute  and  have 
decided  not  to  change  this  provision. 

One  commentator  proposed  that  a 
special  rule  be  included  in  the  final 
regulations  so  that  a  religious  or 
apostolic  organization  described  in 
section  501(d)  would  not  be  required  to 
publicly  disclose  a  Schedule  K-1  of 
Form  1065  because  it  contains  taxpayer 
information  with  respect  to  the 
distributees  (i.e.,  the  ratable  portions  of 
the  net  income  and  expenses  of  the 
individual  members  of  the 
organization).  After  the  submission  of 
this  comment,  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1998,  PubUc  Uw  105-206  (112  Stat. 
685)  was  enacted.  Section  6019  of  this 
Act  amended  Code  sections  6104(b)  and 
6104(e)  to  provide  specifically  that 
organizations  described  in  section 
501(d)  are  not  required  to  pubUcly 
disclose  a  Schedule  K-1  filed  by  the 
organization.  Consistent  with  this 
statutory  modification  of  section  6104, 
the  final  regulations  eliminate  the 
requirement  that  a  reUgious  or  apostolic 
organization  described  in  section  501(d) 
disclose  a  Schedule  K-1. 

Place  and  Time  Documents  Must  Be 
Available  for  Public  Inspection 

Section  6104(d)  requires  a  tax-exempt 
organization  to  make  its  dociunents 
available  for  public  inspection,  and 
provide  copies  upon  request,  at  its 
principal  office  and  at  certain  regional 
or  district  offices.  Under  Notice  88-120, 
certain  sites  where  services  are  provided 
(such  as  day  care  or  health  care)  are  not 
treated  as  regional  or  district  offices  for 
purposes  of  the  public  inspection 


requirements,  provided  that  such  sites 
do  "not  serve  as  offices  of  management 
staff  (other  than  managers  involved 
solely  in  managing  the  specific  service 
of  that  service  provider  office)."  The  IRS 
and  the  Treasury  Department  recognize 
that  many  tax-exempt  organizations 
maintain  sites  where  their  employees  or 
volimteers  solely  provide  services  that 
further  exempt  purposes,  including 
services  provided  directly  to  the  public, 
but  do  not  maintain  administrative  or 
management  staff  at  such  sites  necessary 
to  respond  to  public  disclosiue  requests. 
Accordingly,  die  proposed  regiilations 
expanded  the  "service  provider 
exception"  of  Notice  88-120  slightly. 
Under  the  proposed  regulations,  sites 
where  the  only  services  provided 
further  exempt  purposes  (such  as  day 
care,  health  care  or  scientific  or  medical 
research)  were  excluded  &t>m  the 
definition  of  a  regional  or  district  office. 
Thus,  imder  the  proposed  regulations,  a 
research  organization  that  maintains  a 
laboratory  used  solely  by  individuals 
conducting  scientific  research  on  behalf 
of  the  organization  would  not  have  to 
respond  to  public  disclosure  requests 
made  at  the  laboratory  even  though  the 
researchers  are  not  providing  direct 
services  to  the  public.  However,  a 
research  organization  would  have  a 
pubUc  disclosuire  obligation  at  a 
laboratory  if  the  organization  also  uses 
space  at  that  location  as  offices  for  some 
of  its  management  staff  (other  than  those 
involved  solely  in  managing  the  exempt 
fimction  activities  at  the  laboratory). 

Several  comments  were  received  on 
this  topic.  One  commentator  expressed 
the  view  that  the  definition  of  regional 
or  district  office  in  the  proposed 
regulations  was  reasonably  well 
balanced.  Other  commentators, 
however,  expressed  concern  that  this 
definition  would  reduce  the  nimiber  of 
sites  bom  which  the  documents  could 
be  obtained.  One  of  these  conunentators 
expressed  the  view  that  exempting 
organizations  fitim  complying  with 
public  disclosiue  requests  made  at  sites 
where  employees  engage  solely  in 
providing  exempt  services  would 
imnecessarily  complicate  the 
determination  whether  an  organization 
is  required  to  respond  to  public 
disclosure  requests  at  a  particular  site. 
This  commentator  suggested  that  the 
final  regiUations  treat  any  site  with  3  or 
more  employees  as  a  regional  or  district 
office  where  an  organization  must 
respond  to  requests  for  public 
inspection  or  copies.  Another 
commentator  expressed  the  view  that 
the  exception  for  sites  dedicated  solely 
to  providing  exempt  services  was 
reasonable,  but  suggested  that  the  final 


regulations  clarify  what  activities  would 
constitute  management  activities  that 
would  require  an  organization  to 
respond  to  pubUc  disclosure  requests  at 
the  site. 

The  IRS  and  the  Treasiiry  Department 
believe  that  the  "regional  and  district 
office"  rule  of  section  6104(d)  was 
intended  to  enhance  the  availabiUty  of 
documents  in  the  case  of  an 
organization  that  maintains 
management  staff  at  one  or  more  offices 
in  addition  to  its  principal  office. 
However,  Congress  expUdtiy 
recognized  that  the  burden  to  an 
organization  of  complying  with  requests 
for  public  inspection  or  copies  made  at 
small  regional  or  district  offices  (those 
with  fewer  than  3  employees)  would 
outweigh  the  public  benefit  of  increased 
availabiUty  of  the  documents.  This 
rationale  applies  equally  as  well  to 
certain  sites  of  a  tax-exempt 
organization  where  its  employees  and 
volimteers  engage  solely  in  providing 
services  that  further  exempt  purposes 
and  which  do  not  serve  as  an  office  for 
management  staff.  The  IRS  and  the 
Treasury  Department  beUeve  the  rule 
expressed  in  the  proposed  regulations  is 
consistent  with  the  intent  of  the  statute 
and  prior  IRS  guidance,  particularly  in 
Ught  of  the  new  provisions  that  allow 
copies  to  be  obtained  by  mail. 
Therefore,  the  rule  of  the  proposed 
regulations  is  followed  in  the  final 
regulations. 

The  proposed  regulations  prescribed 
how  an  organization  that  does  not 
maintain  a  permanent  office  or  whose 
office  has  very  Umited  hours  during 
certain  times  of  the  year  can  comply 
with  the  pubUc  inspection 
requirements.  The  proposed  regulations 
also  provided  rules  concerning  the 
conditions  the  organization  may  impose 
on  pubUc  inspections  that  are  consistent 
with  Notice  88-120.  In  this  regard,  the 
final  regulations  follow  the  proposed 
regulations. 

The  proposed  regulations  permitted  a 
principal,  regional,  or  district  office  of 
an  organization  to  use  an  agent  to 
process  requests  for  copies.  One 
commentator  asked  that  the  final 
regulations  also  allow  a  tax-exempt 
organization  to  retain  a  local  agent  to 
satisfy  the  organization's  pubUc 
inspection  obUgation.  After  careful 
consideration  of  this  comment,  the  IRS 
and  the  Treasury  Department  have 
concluded  that,  to  avoid  potential 
inconvenience  to  members  of  the 
public,  it  is  important  that  tax-exempt 
organizations  make  their  applications 
and  returns  available  for  inspection  at 
their  offices.  Therefore,  the  IRS  and  the 
Treasury  Department  did  not  adopt  this 
comment 
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Another  commentator  asked  that  the 
final  regxilations  clarify  that  an 
organization  may  apply  the  same 
security  measiues  to  individuals  that 
request  inspection  or  copies  that  it 
applies  to  the  pubhc  in  general.  The  IRS 
and  the  Treasury  Department  have 
determined  that  the  proposed 
regulations  would  not  preclude  a  tax- 
exempt  organization  from  implementing 
its  normal  seciuity  measures.  Thus,  no 
change  is  reflected  in  the  final 
regulations. 

Requirement  to  Furnish  Copy  to  a 
Requester 

The  proposed  regulations  generally 
required  that  a  tax-exempt  organization 
accept  requests  for  copies  made  in 
person  at  the  same  place  and  time  that 
the  specified  documents  must  be 
available  for  public  inspection.  In 
general,  the  proposed  regulations 
required  that  the  copies  be  provided  on 
the  day  of  the  request.  However,  the 
proposed  regulations  provided  that,  in 
unusual  circumstances,  an  organization 
may  provide  the  requested  copies  on  the 
next  business  day.  Some  commentators 
expressed  concern  that  a  one-day  delay 
may  not  be  sufficient.  In  response  to 
these  comments,  the  final  regulations 
provide  that  an  orgfinization  must 
comply  with  requests  for  copies  made  in 
person  by  providing  copies  no  later  than 
the  next  business  day  following  the  day 
the  unusual  circumstances  cease  to 
exist.  However,  in  no  event  may  the 
period  of  delay  exceed  five  business 
days.  In  response  to  another  comment, 
the  final  regulations  clarify  that  unusual 
circumstances  include  times  when  the 
organization's  managerial  staff  capable 
of  fulfilling  the  request  attends  an  off- 
site  meeting  or  convention. 

When  a  request  for  copies  is  made  in 
writing,  the  proposed  regulations 
required  that  a  tax-exempt  organization 
mail  the  copies  within  30  days  fivm  the 
date  it  receives  the  request.  However, 
the  proposed  regulations  provided  that, 
if  an  organization  requires  advance 
payment  of  a  reasonable  fee  for  copying 
and  postage,  it  may  provide  the  copies 
within  30  days  from  the  date  it  receives 
payment,  rather  than  from  the  date  of 
the  initial  request.  In  addition,  the 
proposed  regulations  provided  guidance 
as  to  what  constitutes  a  request,  when 
a  request  is  considered  received,  and 
when  copies  are  deemed  provided.  The 
final  regulations  follow  the  rules  in  the 
projposed  regulations. 

Ine  proposed  regulations  provided 
that  individuals  may  request  a  specific 
part  of  an  application  for  tax  exemption 
or  annual  information  retiun.  One 
commentator  expressed  concern  that 
requiring  a  tax-exempt  organization  to 


provide  a  copy  of  only  part  of  a 
document  may  create  a  significant 
biuden  on  the  tax-exempt  organization 
because  the  organization  would  have  to 
identify  the  particular  information 
requested.  In  order  to  minimize  this 
potential  burden,  without  requiring  the 
requester  to  pay  for  a  copy  of  parts  of 
a  document  that  the  requester  has  no 
interest  in  obtaining,  the  final 
regulations  permit  a  requester  to  request 
a  copy  of  any  specifically  identified  part 
or  schedule  of  an  appUcation  or  a  retiun 
(except  for  information  which  is  not 
subject  to  public  disclosiue  under 
section  6104(d)(3)).  For  example,  a 
requester  may  request  a  copy  of  Part  V 
(List  of  Officers,  Directors,  Trustees  and 
Key  Employees)  of  Form  990. 

Reasonable  Fee  for  Providing  Copies 

Section  6104(d)(1)(B)  permits  an 
organization  to  charge  a  reasonable  fee 
for  the  cost  of  copying  and  mailing 
douunents  in  response  to  requests  for 
copies.  The  proposed  regulations  stated 
that  a  fee  was  reasonable  only  if  it  did 
not  exceed  the  fees  the  IRS  charges  for 
copies  of  tax-exempt  organization  tax 
returns  and  related  documents.  This  fee 
is  currently  $1.00  for  the  first  page  and 
$.15  for  each  subsequent  page.  In 
addition,  the  proposed  regulations 
allowed  a  charge  for  actual  postage 
costs.  Some  commentators  requested 
that  the  reasonable  fee  be  greater  than 
the  amount  stated  in  the  proposed 
regulations.  One  commentator  suggested 
that  the  final  regulations  allow 
organizations  to  consider  persoimel 
costs  and  not  limit  the  fee  to  the  IRS 
charge.  The  IRS  and  the  Treasiuy 
Department  are  concerned  that 
permitting  organizations  to  charge  a 
higher  fee  could  hinder  the  public's 
ability  to  receive  a  copy  of  an 
application  or  return.  Consequently,  it 
was  decided  that,  on  balance,  the 
reasonable  fee  set  forth  in  the  proposed 
regulations  is  appropriate.  Thus,  die 
final  regulations  adopt  the  reasonable 
fee  provision  of  the  proposed 
regulations. 

The  proposed  regulations  permitted 
an  organization  to  collect  payment  in 
advance  of  providing  the  requested 
copies.  Under  the  proposed  regulations, 
if  an  organization  receives  a  written 
request  for  copies  with  no  payment 
enclosed,  and  the  organization  requires 
payment  in  advance,  the  organization 
must  request  payment  within  7  days 
from  the  date  it  receives  the  request. 
The  proposed  regulations  required  an 
organization  to  accept  payment  made  by 
cash  or  money  order  and,  when  the 
request  is  made  in  writing,  also  accept 
payment  made  by  personal  check.  An 
organization  is  permitted  to  accept  other 


forms  of  payment.  One  commentator 
asked  for  the  elimination  of  the 
requirement  to  accept  a  personal  check 
because  an  organization  could  be  Uable 
for  bank  charges  if  there  are  insiiffident 
funds  to  cover  the  personal  check.  The 
final  regulations  generally  follow  the 
proposed  regiilations,  except  that  the 
final  regulations  provide  that  a  tax- 
exempt  organization  that  accepts 
payment  by  credit  card  is  not  required 
to  accept  personal  checks. 

Consistent  with  the  proposed 
regulations,  the  final  regulations  protect 
requesters  from  unexpected  fees  where 
a  tax-exempt  organization  does  not 
require  prepayment  and  where  a 
requester  does  not  enclose  prepayment 
with  a  request,  by  requiring  that  an 
organization  must  receive  consent  from 
a  requester  before  providing  copies  for 
which  the  fee  charged  for  copying  and 
postage  is  in  excess  of  $20. 

Local  and  Subordinate  Organizations 

Some  commentators  stated  that  the 
proposed  regidations  were  overly 
burdensome  with  respect  to  local  or 
subordinate  organizations  recognized  as 
tax-exempt  under  a  group  exemption 
letter  or  that  file  a  group  return  pursuant 
to  §  1.6033-2(d)  and  Rev.  Proc.  80-27 
(1980-1  C.B.  677).  Specifically,  they 
objected  to  the  requirement  that  a  local 
or  subordinate  organization  make 
available  copies  of  dociunents 
submitted  by  the  central  or  parent 
organization  to  the  IRS  to  include  the 
local  or  subordinate  organization  in  the 
group  ruling,  which  often  consists  of 
lengthy  lists  or  directories  of  names  and 
addresses  of  affiliated  organizations.  In 
addition,  one  commentator  expressed 
the  view  that  the  annual  filing  under 
Rev.  Proc.  80-27  that  a  central  or  parent 
organization  submits  to  the  IRS  to  cover 
a  local  or  subordinate  giganization 
under  its  group  exemption  letter  does 
not  constitute  an  application  for  tax 
exemption  within  the  meaning  of 
section  6104(d)(2)(A).  In  response  to 
these  comments,  the  final  regulations 
reduce  the  burden  on  local  and 
subordinate  organizations.  Under  the 
final  regulations,  a  local  or  subordinate 
organization  that  receives  a  request 
made  in  person  for  inspection  or  for  a 
copy  of  its  application  for  tax  exemption 
is  required  to  acquire,  and  make 
available  within  a  reasonable  amount  of 
time  (normally  not  more  than  two 
weeks),  the  application  for  a  group 
exemption  letter  (if  any)  filed  by  die 
central  or  parent  organization,  hi 
addition,  a  local  or  subordinate 
organization  must  also  make  available 
any  dociunents  submitted  by  the  central 
or  parent  organization  to  the  IRS  to 
indude  the  subordinate  organization  in 
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the  group  ruling.  However,  if  the  central 
or  parent  organization  submits  a  list  or 
directory  of  organizations  covered  by 
the  group  exemption  letter,  the  local  or 
subordinate  organization  need  only 
provide  the  application  for  group 
exemption  and  those  pages  of  the  list  or 
directory  that  refer  to  it.  If  a  local  or 
subordinate  organization  that  does  not 
file  its  own  annual  information  retvim 
but  is  covered  imder  a  group  return 
receives  a  request  made  in  person  for 
inspection  or  for  a  copy  of  its  annual 
information  return,  the  local  or 
subordinate  organization  must  make  its 
group  return  available  for  inspection  or 
provide  copies  within  a  reasonable 
amount  of  time  (normally  not  more  than 
two  weeks).  However,  if  the  group 
retiun  includes  separate  schedules  with 
respect  to  each  local  or  subordinate 
organization  included  in  the  group 
return,  the  local  or  subordinate 
organization  receiving  the  request  may 
omit  any  schedules  relating  only  to 
other  organizations  included  in  the 
group  return. 

If  me  requester  seeks  inspection  of  an 
application  for  tax  exemption  or  an 
annual  information  return,  the  local  or 
subordinate  organization  may  mail  a 
copy  of  the  applicable  dociunent  to  the 
requester  within  a  reasonable  amount  of 
time  (normally  not  more  than  two 
weeks)  in  lieu  of  allowing  an  inspection. 
In  such  a  case,  the  local  or  subordinate 
organization  may  not  charge  fw  the 
copies  without  the  consent  of  the 
requester.  A  local  or  subordinate 
organization  must  comply  with  written 
requests  for  copies  in  accordance  with 
the  general  rules  for  written  requests 
discussed  above. 

The  final  regulations  also  clarify, 
consistent  vrith  Notice  8S-120,  the 
obligation  of  the  central  or  parent 
organization  to  comply,  at  its  principal 
office,  with  requests  for  inspection  or 
copies  of  documents  relating  to  its  local 
and  subordinate  organizations. 

Making  Applications  and  Information 
Returns  Widely  Available 

The  final  regulations  provide  that  a 
tax-exempt  organization  is  not  required 
to  comply  vdth  requests  for  copies  if  the 
organization  has  made  the  requested 
documents  widely  available.  The  final 
regulations  specify  that  an  organization 
can  make  its  application  for  tax 
exemption  and/or  its  annual 
information  returns  widely  available  by 
posting  the  appUcable  document  on  the 
organization's  World  Wide  Web  page  on 
the  Internet  or  by  having  the  applicable 
dociunent  posted  on  another 
organization's  World  Wide  Web  page  as 
part  of  a  database  of  similar  materials, 
provided  that  the  dociunents  are  posted 


in  a  format  which  meets  the  criteria  set 
forth  in  the  final  regulations.  An 
organization  that  makes  its  application 
for  tax  exemption  and/ or  its  annual 
information  returns  widely  available 
must  provide  the  individuals  who 
request  copies  with  the  World  Wide 
Web  address  where  the  dociunents  are 
available. 

The  proposed  regulations  provided 
that  an  organization  must  post  its 
dociunents  on  its  World  Wide  Web  page 
in  a  format  that  the  IRS  uses  to  post 
forms  and  publications.  Unlike  the 
proposed  regulations,  the  final 
regulations  do  not  enumerate  one  or 
more  particular  formats  that  must  be 
used.  Instead,  the  final  regulations 
provide  that  the  dociunents  must  be 
posted  in  a  format  that  meets  the 
following  criteria.  First,  any  individual 
with  access  to  the  Internet  must  be  able 
to  access,  download,  view  and  print  the 
posted  doounent  in  a  format  which 
exactly  reproduces  the  image  of  the 
original  document  filed  with  the  IRS, 
except  for  any  information  permitted  to 
be  withheld  from  public  disclosure 
imder  section  6104(d).  The  final 
regulations  require  an  exact 
reproduction  because  a  format  that  does 
not  exactly  reproduce  the  image  of  the 
original  dociunent  may  raise  questions 
about  the  accuracy  or  authenticity  of  the 
posted  document.  Second,  the  format 
must  allow  any  individual  vrith  access 
to  the  Internet  to  access,  dovtrnload, 
view  and  print  the  posted  dociunent 
without  payment  of  a  fee  to  either  the 
tax-exempt  organization  or  the  entity 
maintaining  the  World  Wide  Web  page 
and  without  special  computer  hardware 
or  software  required  for  that  format, 
other  than  software  that  is  readily 
available  to  members  of  the  public  free 
ofchaive. 

The  IKS  and  the  Treasury  Department 
understand  that  some  of  the  formats  that 
the  IRS  itself  uses  to  post  forms  and 
publications  on  the  IRS  World  Wide 
Web  page  may  not  satisfy  the  criteria 
specified  in  the  final  regulations.  For 
example,  some  of  these  formats  could 
require  users  to  have  access  to  special 
hardware  or  software  that  is  not 
commonly  used  by  the  public  to  access, 
dov\rnload,  view  and  print  dociunents. 
The  final  regulations  provide  a  one-year 
transition  rule  for  any  tax-exempt 
organization  that  posted  its  dociunents 
on  the  Internet  on  or  before  April  9, 
1999  in  a  manner  consistent  with  the 
proposed  regulations.  Until  June  8,  2000 
such  an  organization  will  be  treated  as 
having  made  its  documents  "widely 
available"  for  purposes  of  the  final 
regulations  even  if  the  format  used  does 
not  currently  satisfy  all  of  the  criteria  set 
forth  in  the  final  regulations. 


Some  commentators  suggested  that 
the  final  regulations  permit  an 
organization  to  post  its  dociunents  on 
the  Internet  in  HTML  format.  As 
discussed  above,  the  approach  of  the 
final  regulations  is  to  identify  the 
criteria  that  an  Internet  format  must 
satisfy.  The  IRS  and  the  Treasury 
Department  understand  that,  currently, 
when  a  heavily  formatted  document, 
such  as  a  tax  return,  is  posted  in  HTML 
format,  it  may  not  exactly  reproduce  the 
image  of  the  original  document. 

One  format  that  currently  satisfies  the 
criteria  set  forth  in  the  final  regulations 
is  Portable  Document  Format  (PDF). 
PDF  is  designed  to  reproduce  the  image 
of  the  original  document  exactly.  In 
addition,  documents  in  the  PDF  format 
can  be  viewed,  navigated  and  printed  by 
anyone  using  ihe  fieely  available  reader 
software.  Of  course,  there  may  be  other 
formats  that  currently  satisfy  the  criteria 
set  forth  in  the  final  regulations.  The 
IRS  and  the  Treasury  Department  refer 
to  PDF  only  for  the  purpose  of 
illustrating  an  acceptable  format.  No 
inference  should  be  drawn  that  the  IRS 
and  the  Treasury  Department  view  PDF 
as  an  especially  or  singularly  qualified 
format,  that  IRS  and  the  Treasury    " 
Department  endorse  or  warrant  a 
specific  document  format  (or  software 
used  in  connection  with  a  format),  or 
that  use  or  failure  to  use  a  specific 
document  format  (or  software  used  in 
connection  with  a  format)  will  result  in 
any  preferential  treatment  from  the  IRS 
or  the  Treasury  Department.  The  IRS 
and  the  Treasury  Department  note  that 
a  specific  format  that  currently  satisfies 
the  "widely  available"  criteria  set  forth 
in  the  final  regulations  may  be  altered 
such  that  it  no  longer  satisfies  the 
"widely  available"  criteria  in  the  future. 
Conversely,  a  specific  format  that  does 
not  currently  satisfy  the  "widely 
available"  criteria  may  be  refined  to 
satisfy  the  "widely  available"  criteria  in 
thefutiue. 

As  technology  advances,  the  IRS  and 
the  Treasury  Department  anticipate  that 
an  increasing  number  of  formats  will 
meet  the  criteria  set  forth  in  the  final 
regulations.  Accordingly,  the  IRS  and 
the  Treasury  Department  do  not  intend 
to  limit  technologies  that  organizations 
may  use  to  post  their  documents  as  long 
as  die  posted  document  is  readily  and 
freely  accessible  and  appears,  whether 
viewed  on  screen  or  in  print,  exactly  as 

the  original. 

The  IRS  and  the  Treasury  Department 
will  continue  to  consider  other 
additional  methods  by  which 
applications  and  returns  could  be  made 
widely  available.  Accordingly,  the  final 
idgulations  provide  that  the 
Commissioner  may  prescribe,  by 
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revenue  procedure  or  other  guidance, 
additional  methods  that  an  organization 
can  use  to  make  its  application  for  tax 
exemption  and/ or  its  annual 
information  returns  widely  available. 

Harassment  Campaigns 

The  proposed  regulations  provided 
guidance  in  determining  whether  a  tax- 
exempt  organization  is  the  subject  of  a 
harassment  campaign  such  that 
requiring  compliance  with  requests  for 
copies  that  are  part  of  the  harassment 
campaign  would  not  be  in  the  public 
interest.  Generally,  the  proposed 
regulations  provided  that  a  harassment 
campaign  exists  where  the  relevant  facts 
and  drciunstances  show  that  the 
piupose  of  a  group  of  requests  was  to 
disrupt  the  operations  of  the  tax-exempt 
orgeinization  rather  than  to  obtain 
information.  The  proposed  regulations 
also  contained  examples  that  evaluated 
whether  particular  situations 
constituted  a  harassment  campaign  and 
whether  an  organization  had  a 
reasonable  basis  for  believing  that  a 
request  was  part  of  the  harassment 
campaign,  lie  final  regulations  retain 
this  rule  and  the  examples  set  forth  in 
theproposed  regulations. 

The  proposed  regulations  provided 
that  an  organization  may  suspend 
compliance  with  a  request  if  the 
organization  reasonably  believes  that 
the  request  is  part  of  a  harassment 
campaign.  Commentators  expressed 
concern  that,  if  there  is  a  delay  in  the 
issuance  of  an  IRS  determination  as  to 
whether  the  organization's  belief  is 
reasonable,  the  organization  could  be 
subject  to  significant  penalties  for  the 
intervening  period.  The  final  regulations 
do  not  limit  the  penalties  that  may  be 
retroactively  imposed  in  cases  where  an 
organization  is  subsequently  determined 
to  have  lacked  a  reasonable  belief  for 
suspending  compliance.  However,  the 
IRS  and  the  Treasury  Department 
recognize  that  it  may  be  appropriate  to 
mitigate  penalties  in  certain 
drciunstances,  especially  where  a  delay 
in  the  issuance  of  a  determination  is 
completely  outside  the  control  of  the 
organization  requesting  the 
determination.  The  IRS  intends  to 
publish  a  revenue  procedure  that  will 
provide  additional  detail  concerning 
harassment  camptaign  determinations 
procedures  and  may  prescribe  rules 
concerning  the  imposition  and 
mitigation  of  penalties. 

The  proposed  regulations  required  an 
organization  to  file  an  application  for  a 
harassment  campaign  determination 
within  5  days  after  suspending 
compliance  with  a  request  that  the 
organization  believes  to  be  part  of  such 
harassment  campaign.  One 


commentator  asked  that  the  time  period 
for  filing  an  application  be  expanded  to 
either  10  or  15  business  days.  Another 
commentator  observed,  however,  that 
such  an  extension  of  time  would  further 
delay  compliance  with  requests  for 
copies  that  an  organization  reasonably 
believes,  but  are  determined  not  to  be, 
part  of  a  harassment  campaign.  The 
final  regulations  require  an  organization 
to  file  an  application  for  a  harassment 
determination  within  10  business  days 
after  suspending  compliance.  The  IRS 
and  the  Treasiuy  Department  believe 
that  this  time  period  strikes  an 
appropriate  balance  by  providing 
organizations  sufficient  time  to  prepare 
and  file  an  application  vnthout 
substantially  delaying  access  to  copies 
of  the  documents.  In  addition,  the  final 
regulations  aUow  an  organization, 
without  submitting  an  application,  to 
disregard  requests  for  copies  in  excess 
of  two  per  month  or  four  per  year  made 
by  a  single  individual  or  sent  bam  a 
single  address. 

Some  commentators  asked  for 
clarification  concerning  the  period  that 
an  organization  may  continue  not  to 
comply  with  requests  for  copies  that  are 
part  of  a  harassment  campaign  once  it 
has  received  such  a  determination.  The 
IRS  and  the  Treasiuy  Department 
believe  that  the  district  director  for  the 
key  district  in  which  the  organization's 
principal  office  is  located  (or  such  other 
person  as  the  Commissioner  may 
designate)  should  exercise  reasonable  * 
discretion,  based  on  the  facts  and 
circumstances  of  each  case,  in  deciding 
the  exact  terms  and  conditions  of  a 
harassment  campaign  determination. 
Consequently,  the  final  regulations  do 
not  change  this  provision  of  the 
proposed  regiilations. 

Wrious  comments  concerned  the 
examples  of  harassment  campaigns  and 
requests  from  members  of  the  news 
media.  In  this  regard,  example  4  has 
been  modified  to  better  iUustrate  that  a 
request  made  by  a  member  of  the  news 
media  is  a  strong  factor  tending  to 
indicate  that  the  request  is  not  part  of 
a  harassment  campaign. 

Other  Matters 

The  proposed  regulations  provided 
that  an  individual  denied  inspection,  or 
a  copy,  of  an  appUcation  for  tax 
exemption  or  an  annual  information 
return  could  seek  assistance  fitsm  the 
IRS  by  providing  to  the  Director  of  the 
Exempt  Organizations  Division  a 
statement  that  describes  the  request  and 
the  reason  for  the  individiial's  belief 
that  the  denial  was  in  violation  of  the 
legal  requirements.  The  final  regulations 
provide  instead  that  such  individuals 
should  send  their  statements  directly  to 


the  district  director  for  the  key  district 
in  which  the  principal  office  of  the  tax- 
exempt  organization  is  located  (or  such 
other  person  as  the  Commissioner  may 
designate).  Finally,  various  comments 
raised  questions  regarding  the 
availability  of  an  administrative  appeal 
of  a  harassment  campaign  determination 
and  whether  harassment  campaign 
applications  and  determinations  are 
publicly  available.  Whether  an 
administrative  appeal  is  available  and 
whether  a  harassment  campaign 
determination  is  publicly  available  are 
matters  beyond  the  scope  of  these 
regulations,  but  may  be  addressed  in 
subsequent  guidance. 

Effective  Date 

The  final  regulations  are  effective 
June  8, 1999. 

Special  Aiial3r8es 

It  is  hereby  certified  that  the 
collections  of  information  in  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  This 
certification  is  based  on  the  fact  that  the 
average  time  required  to  maintain  and 
disclose  the  information  required  imder 
these  regulations  is  estimated  to  be  30 
minutes  for  each  tax-exempt 
organization.  This  estimate  is  based  on 
the  assiunption  that,  on  average,  a  tax- 
exempt  organization  vail  receive  one 
request  per  year  to  inspect  or  provide 
copies  of  its  application  for  tax 
exemption  and  its  annual  information 
retiuns.  Less  than  0.001  percent  of  the 
tax-exempt  organizations  affected  by 
these  regulations  v^ll  be  subject  to  die 
reporting  requirements  contained  in  the 
regulations.  It  is  estimated  that 
annually,  approximately  1,000  tax- 
exempt  organizations  vdll  make  their 
documents  widely  available  by  posting 
them  on  the  Internet.  In  addition,  it  is 
estimated  that  annually,  approximately 
50  tax-exempt  organizations  will  file  an 
application  for  a  determination  that  they 
are  the  subject  of  a  harassment 
campaign  such  that  a  waiver  of  the 
obligation  to  provide  copies  of  their 
applications  for  tax  exemption  and  their 
aimual  information  returns  is  in  the 
public  interest  The  average  time 
required  to  complete,  assemble  and  file 
an  application  describing  a  harassment 
campaign  is  expected  to  be  5  hours. 
Because  applications  for  a  harassment 
campaign  determination  will  be  filed  so 
infirequently,  they  will  have  no  effect  on 
the  average  time  needed  to  comply  with 
the  requirements  in  these  regulations.  In 
addition,  a  tax-exempt  organization  is 
allowed  in  these  regulations  to  charge  a 
reasonable  fee  for  providing  copies  to 
requesters.  Therefore,  it  is  estimated 
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that  on  average  it  will  cost  tax-exempt 
organizations  less  than  $10  per  year  to 
comply  with  these  regulations,  which  is 
not  a  significant  economic  impact. 
Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  information.  The  principal 
author  of  these  regulations  is  Michael  B. 
Blumenfeld.  Office  of  Associate  Chief 
Coimsel  (Employee  Benefits  and  Exempt 
Organizations),  IRS.  Other  personnel 
from  the  IRS  and  the  Treasury 
Department  also  participated  in  their 
development. 

Listof  Subiects 


26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes, 
Fehalties,  Reporting  and  recordkeeping 
reqiiirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adc^tion  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Parts  301  and 
602  are  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding 
entries  in  numerical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Section  301.6104(d)-4  also  issued  under  26 

U.S.C  6104(e)(3); 
Section  301.6104(d)-5  also  issued  under  26 

U.S.C  6104(e)(3);  •  •  * 

Par.  2.  Sections  301.6104(d)-2 
through  301.6104(d)-5  are  added  to  read 
as  follows: 

§301.6104(d)-2   Table  of  contents. 

This  section  lists  captions  contained 
in  §§  301.6104(d)-3  through 
301.6104(d)-5. 

§301.61 04(d)-3    Public  inspection  and 
distribution  of  applications  for  tax  exemption 
and  annual  information  returns  of  tax- 
exempt  organizations  (other  than  private 
foundations). 

(a)  In  general. 

(b)  Definitions. 

(1)  Tax-exempt  organization. 

(2)  Private  foundation. 

(3)  Application  for  tax  exemption, 
(i)  In  general. 


(ii)  No  prescribed  application  form. 

(iii)  Exceptions. 

(iv)  Local  or  subordinate  organizations. 

(4)  Annual  information  return, 
(i)  In  general. 

(ii)  Exceptions. 

(iii)  Returns  more  than  3  years  old. 

(iv)  Local  or  subordinate  organizations. 

(5)  Regional  or  district  offices, 
(i)  In  general. 

(ii)  Site  not  considered  a  regional  or 
district  office. 

(c)  Special  rules  relating  to  public 
inspection. 

(1)  Pennissible  conditions  on  public 
inspection. 

(2)  Organizations  that  do  not  maintain 
permanent  offices. 

(d)  Special  rules  relating  to  copies. 

(1)  Time  and  place  for  providing  copies  in 
response  to  requests  made  in  person. 

(i)  In  general. 

(ii)  Unusual  circimistances. 

(iii)  Agents  for  providing  copies. 

(2)  Request  for  copies  in  writing, 
(i)  In  general. 

(ii)  Time  and  manner  of  fulfilling  written 
requests. 

(A)  In  general. 

(B)  Request  for  a  copy  of  parts  of 
document. 

(C)  Agents  for  providing  copies. 

(3)  Fees  for  copies, 
(i)  In  general. 

(ii)  Form  of  payment. 

(A)  Request  made  in  person. 

(B)  Request  made  in  writing: 

(iii)  Avoidance  of  imexpected  fees, 
(iv)  Responding  to  inquiries  of  fees 
charged. 

(e)  Documents  to  be  provided  by  regional 
and  district  offices. 

(f)  Documents  to  be  provided  by  local  and 
subordinate  organizations. 

(1)  Applications  for  tax  exemption. 

(2)  Annual  information  returns. 

(3)  Failure  to  comply. 

(g)  Failure  to  comply  with  public 
inspection  or  copying  requirements. 

(h)  Effective  date. 

§301.6104(d)-4    Making  applications  and 
returns  widely  available. 

(a)  In  general.  • 

(b)  Widely  available. 

(1)  In  general. 

(2)  Internet  posting, 
(i)  In  general. 

(ii)  Transition  rule. 

(iii)  Reliability  and  accuracy. 

(c)  Discretion  to  prescribe  other  methods 
for  making  documents  widely  available. 

(d)  Notice  requirement. 

(e)  Effective  date. 

§301.61 04(dh5    Tax-exempt  organization 
subject  to  harassment  campaign. 

(a)  In  general. 

(b)  Harassment. 

(c)  Special  rule  for  multiple  requests  from 
a  single  individual  or  address. 

(d)  Harassment  determination  procedure. 

(e)  Effect  of  a  harassment  determination. 

(f)  Examples. 

(^  Effective  date. 


f301.6104(d)-3    Publlclnspection and 
diatrtbution  o(  applications  for  tax 
examptton  and  annual  Information  returns 
of  tax-exempt  organizations  (ottier  tttan 
private  foundations). 

(a)  In  general.  Except  as  otherwise 
provided  in  this  section,  if  a  tax-exempt 
organization  (as  defined  in  paragraph 
(b)(1)  of  this  section),  other  than  a 
private  foundation  (as  defined  in 
paragraph  (b)(2)  of  this  section),  filed  an 
application  for  recognition  of  exemption 
under  section  501,  it  shall  make  its 
application  for  tax  exemption  (as 
defined  in  paragraph  (b)(3)  of  this 
section)  available  for  public  inspection 
without  charge  at  its  principal,  regional 
and  district  offices  during  regular 
business  hours.  Except  as  otherwise 
provided  in  this  section,  a  tax-exempt 
organization,  other  than  a  private 
foundation,  shall  make  its  annual 
information  returns  (as  defined  in 
paragraph  (b)(4)  of  this  section) 
available  for  pubUc  inspection  without 
charge  in  the  same  offices  during  regular 
business  hours.  Each  annual 
information  return  shall  be  made 
available  for  a  period  of  three  years 
beginning  on  the  date  the  return  is 
required  to  be  filed  (determined  with 
regard  to  any  extension  of  time  for 
filing)  or  is  actually  filed,  whichever  is 
later.  In  addition,  except  as  provided  in 
§§  301.6104(d)-4  and  301.6104(d)-5,  an 
organization  ^lall  provide  a  copy 
without  charge,  other  than  a  reasonable 
fee  for  reproduction  and  actual  postage 
costs,  of  all  or  any  part  of  any 
appUcation  or  return  required  to  be 
made  available  for  public  inspection 
under  this  paragraph  to  any  individual 
who  makes  a  request  for  such  copy  in 
person  or  in  writing.  See  paragraph 
(d)(3)  of  this  section  for  rules  relating  to 
kes  for  copies. 

(b)  Definitions.  For  purposes  of 
applying  the  provisions  of  section 
6104(d),  this  section  and 
§§  301.6104(d)-4  and  301.6104(d)-5,  the 
following  definitions  apply: 

(1)  Tax-exempt  organization.  The 
term  tax-exempt  organization  means 
any  organization  that  is  described  in 
section  501(c)  or  section  501(d)  and  is 
exempt  fitim  taxation  under  section 

501(a). 

(2)  Private /oundatjon.  The  term 
private  foundation  means  a  private 
fotmdation  as  defined  in  section  509(a). 

(3)  AppUcation  for  tax  exemption— {i) 
In  general.  Except  as  described  in 
paragraph  (b)(3)(iii)  of  this  section,  the 
term  application  for  tax  exemption 
includes  any  prescribed  application 
form  (such  as  Form  1023  or  Form  1024), 
all  dociunents  and  statements  the 
Internal  Revenue  Service  requires  an 
applicant  to  file  with  the  form,  any 
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statement  or  other  supporting  document 
submitted  by  an  organization  in  support 
of  its  application,  and  any  letter  or  other 
document  issued  by  the  Internal 
Revenue  Service  concerning  the 
application  (such  as  a  favorable 
determination  letter  or  a  list  of 
questions  from  the  Internal  Revenue 
Service  about  the  application).  For 
example,  a  legal  brief  submitted  in 
support  of  an  application,  or  a  response 
to  questions  from  the  Internal  Revenue 
Service  diuing  the  application  process, 
is  part  of  an  application  for  tax 
exemption. 

(ii)  No  prescribed  application  form.  If 
no  form  is  prescribed  for  an 
organization's  application  for  tax 
exemption,  the  application  for  tax 
exemption  includes — 

(A)  The  application  letter  and  copy  of 
the  articles  of  incorporation,  declaration 
of  trust,  or  other  similar  instrument  that 
sets  forth  the  permitted  powers  or 
activities  of  the  organization; 

(B)  The  organization's  bylaws  or  other 
code  of  regulations; 

(C)  The  organization's  latest  financial 
statements  showing  assets,  liabilities, 
receipts  and  disbursements; 

(D)  Statements  describing  the 
character  of  the  organization,  the 
purpose  for  which  it  was  organized,  and 
its  actual  activities; 

(E)  Statements  showing  the  sources  of 
the  organization's  income  and  receipts 
and  their  disposition;  and 

(F)  Any  other  statements  or 
documents  the  Internal  Revenue  Service 
required  the  organization  to  file  with,  or 
that  the  organization  submitted  in 
support  of,  the  application  letter. 

fiii)  Exceptions.  The  term  application 
for  tax  exemption  does  not  include — 

(A)  Any  application  for  tax  exemption 
filed  by  an  organization  that  the  Internal 
Revenue  Service  has  not  yet  recognized, 
on  the  basis  of  the  appUcation.  as 
exempt  from  taxation  under  section  501 
for  any  taxable  year; 

(B)  Any  application  for  tax  exemption 
filed  before  July  15, 1987,  uinless  the 
organization  filing  the  application  had  a 
copy  of  the  application  on  July  15, 1987; 
or 

(C)  Any  material,  including  the 
material  listed  in  §  301.6104(a)-l(i)  and 
information  that  the  Secretary  would  be 
required  to  withhold  from  pubfic 
inspection,  that  is  not  available  for 
public  inspection  under  section  6104. 

(iv)  Local  or  subordinate 
organizations.  For  rules  relating  to 
applications  for  tax  exemption  of  local 
or  subordinate  organizations,  see 
paragraph  (f)(1)  of  this  section. 

(4)  Annual  information  return — (i)  In 
general.  Except  as  described  in 
paragraph  (b)(4)(ii)  of  this  section,  the 


term  annual  information  return 
includes  an  exact  copy  of  any  return 
filed  by  a  tax-exempt  organization 
pursuant  to  section  6033.  It  also 
includes  any  amended  return  the 
organization  files  with  the  Internal 
Revenue  Service  after  the  date  the 
original  return  is  filed.  The  copy  vaust 
include  all  information  furnished  to  the 
Internal  Revenue  Service  on  Form  990, 
Return  of  Organization  Exempt  From 
Income  Tax,  or  any  version  of  Form  990 
(such  as  Forms  990-EZ  or  990-BL 
except  Form  990-T)  and  Form  1065,  as 
well  as  all  schedules,  attachments  and 
supporting  doomients,  except  for  the 
name  and  address  of  any  contributor  to 
the  organization.  For  example,  the 
annual  information  return  includes 
Schedule  A  of  Form  990  (containing 
supplementary  information  on  section 
501(c)(3)  organizations),  and  those  parts 
of  the  return  that  show  compensation 
paid  to  specific  persons  (currently.  Part 
V  of  Form  990  and  Parts  I  and  n  of 
Schedule  A  of  Form  990). 

(ii)  Exceptions.  The  term  annual 
information  return  does  not  include 
Schedule  A  of  Form  990-BL,  Form  990- 
T,  Exempt  Organization  Business 
Income  "Tax  Return,  Schedule  K-1  of 
Form  1065  or  Form  1120-POL.  U.S. 
Income  Tax  Return  For  Certain  Political 
Organizations,  and  the  return  of  a 
private  foundation.  See  §301.6104(d)-l 
for  requirements  relating  to  public 
disclosure  of  private  foundation  annual 
returns. 

(iii)  Returns  more  than  3  years  old. 
The  term  annual  information  return 
does  not  include  any  return  after  the 
expiration  of  3  years  frtim  the  date  the 
return  is  required  to  be  filed  (including 
any  extension  of  time  that  has  been 
granted  for  filing  such  return)  or  is 
actually  filed,  whichever  is  later.  If  an 
organization  files  an  amended  return, 
however,  the  amended  return  must  be 
made  available  for  a  period  of  3  years 
beginning  on  the  date  it  is  filed  with  the 
Internal  Revenue  Service. 

(iv)  Local  or  subordinate 
organizations.  For  rules  relating  to 
annual  information  returns  of  local  or 
subordinate  organizations,  see 
paragraph  (f)(2)  of  this  section. 

(5)  Regional  or  district  offices — (i)  In 
general.  A  regional  or  district  office  is 
any  office  of  a  tax-exempt  organization, 
other  than  its  principal  office,  that  has 
paid  employees,  whether  part-time  or 
full-time,  whose  aggregate  nimiber  of 
paid  hours  a  week  are  normally  at  least 
120. 

(ii)  Site  not  considered  a  regional  or 
district  office.  A  site  is  not  considered 
a  regional  or  district  office,  however, 
if— 


(A)  The  only  services  provided  at  the 
site  further  exempt  purposes  (such  as 
day  care,  health  care  or  scientific  or 
medical  research);  and 

(B)  The  site  does  not  serve  as  an  office 
for  management  stafi,  other  than 
managers  who  are  involved  solely  in 
managing  the  exempt  function  activities 
at  the  site. 

(c)  Special  rules  relating  to  public 
inspection — (1)  Permissible  conditions 
on  public  inspection.  A  tax-exempt 
organization  may  have  an  employee 
present  in  the  room  during  an 
inspection.  The  organization,  however, 
must  allow  the  individual  conducting 
the  inspection  to  take  notes  &«ely 
during  the  inspection.  If  the  individutd 
provides  photocopying  equipment  at  the 
place  of  inspection,  the  organization 
must  allow  the  individual  to  photocopy 
the  dociuient  at  no  charge. 

(2)  Organizations  that  do  not 
maintain  permanent  offices.  If  a  tax- 
exempt  organization  does  not  maintain 
a  permanent  office,  the  organization 
shall  comply  with  the  pubfic  inspection 
requirements  of  paragraph  (a)  of  this 
section  by  making  its  application  for  tax 
exemption  and  its  annual  information 
returns,  as  applicable,  available  for 
inspection  at  a  reasonable  location  of  its 
choice.  Such  an  organization  shall 
permit  public  inspection  within  a 
reasonable  amoimt  of  time  after 
receiving  a  request  for  inspection 
(normally  not  more  than  2  weeks)  and 
at  a  reasonable  time  of  day.  At  the 
organization's  option,  it  may  mail, 
within  2  weeks  of  receiving  the  request, 
a  copy  of  its  application  for  tax 
exemption  and  annual  information 
returns  to  the  requester  in  lieu  of 
allowing  an  inspection.  The 
organization  may  charge  the  requester 
for  copying  and  actual  postage  costs 
only  if  the  requester  consents  to  the 
charge.  An  organization  that  has  a 
permanent  office,  but  has  no  office 
hoiu's  or  very  limited  hours  during 
certain  times  of  the  year,  shall  make  its 
documents  available  during  those 
periods  when  office  hours  are  limited  or 
not  available  as  though  it  were  an 
organization  without  a  permanent 
office. 

(d)  Special  rules  relating  to  copied — 
(1)  Time  and  place  for  providing  copies 
in  response  to  requests  made  in- 
person — (i)  In  general.  Except  as 
provided  in  paragraph  (d)(l)(iii)  of  this 
section,  a  tax-exempt  organization  shall 
provide  copies  of  the  documents  it  is 
required  to  provide  under  section 
6104(d)  in  response  to  a  request  made 
in  person  at  its  principal,  regional  and 
district  offices  dujing  regular  business 
hours.  Except  as  provided  in  paragraph 
(d)(l)(ii)  of  this  section,  an  organization 
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shall  provide  such  copies  to  a  requester 
on  the  day  the  request  is  made. 

(ii)  Unusual  circumstances.  In  the 
case  of  an  in-person  request,  where 
unusual  circumstances  exist  such  that 
fulfilling  the  request  on  the  same 
business  day  places  an  unreasonable 
biu-den  on  the  tax-exempt  organization, 
the  organization  must  provide  the 
copies  no  later  than  the  next  business 
day  following  the  day  that  the  imusual 
circumstances  cease  to  exist  or  the  fifth 
business  day  after  the  date  of  the 
request,  whichever  occurs  first.  Unusual 
circumstances  include,  but  are  not 
limited  to,  receipt  of  a  volume  of 
requests  that  exceeds  the  organization's 
daily  capacity  to  make  copies;  requests 
received  shortly  before  the  end  of 
regular  business  hoiu^  that  require  an 
extensive  amount  of  copying;  or 
requests  received  on  a  day  when  the 
organization's  managerial  staff  capable 
of  fulfilling  the  request  is  conducting 
special  duties,  such  as  student 
registration  or  attending  an  off-site 
meeting  or  convention,  rather  than  its 
regular  administrative  duties. 

Tiii)  Agents  for  providing  copies.  A 
principal,  regional  or  district  office  of  a 
tax-exempt  organization  subject  to  the 
requirements  of  this  section  may  retain 
a  local  agent  to  process  requests  made 
in  person  for  copies  of  its  documents.  A 
local  agent  must  be  located  within 
reasonable  proximity  of  the  applicable 
office.  A  local  agent  that  receives  a 
request  made  in  person  for  copies  must 
provide  the  copies  within  the  time 
limits  and  under  the  conditions  that 
apply  to  the  organization  itself.  For 
example,  a  local  agent  generally  must 
provide  a  copy  to  a  requester  on  the  day 
the  agent  receives  the  request.  When  a 
principal,  regional  or  district  office  of  a 
tax-exempt  organization  using  a  local 
agent  receives  a  request  made  in  person 
for  a  copy,  it  must  immediately  provide 
the  name,  address  and  telephone 
mmiber  of  the  local  agent  to  the 
requester.  An  organization  that  provides 
this  information  is  not  required  to 
respond  further  to  the  requester. 
However,  the  penalty  provisions  of 
sections  6652(c)(1)(C).  6652(c)(1)(D), 
and  6685  continue  to  apply  to  the  tax- 
exempt  organization  if  the 
organization's  local  agent  fails  to 
provide  the  dociunents  as  required 
under  section  6104(d). 

(2)  Request  for  copies  in  writing— (i] 
In  general.  A  tax-exempt  organization 
must  honor  a  written  request  for  a  copy 
of  documents  (or  the  requested  part) 
that  the  organization  is  required  to 
provide  under  section  6104(d}  if  the 
request — 

(A)  Is  addressed  to,  and  delivered  by 
mail,  electronic  mail,  facsimile,  or  a 


private  delivery  service  as  defined  in 
section  7502(f)  to  a  principal,  regional 
or  district  oCBce  of  the  organization;  and 

(B)  Sets  forth  the  address  to  which  the 
copy  of  the  documents  should  be  sent. 

(ii)  Time  and  manner  of  fulfilling 
vnitten  requests — (A)  In  general.  A  tax- 
exempt  organization  receiving  a  written 
request  for  a  copy  shall  mail  the  copy 
of  the  requested  dociunents  (or  the 
requested  parts  of  documents)  within  30 
days  bom  the  date  it  receives  the 
request.  However,  if  a  tax-exempt 
organization  requires  payment  in 
advance,  it  is  only  required  to  provide 
the  copies  within  30  days  from  the  date 
it  receives  payment.  For  rules  relating  to 
payment,  see  paragraph  (d)(3)  of  this 
section,  hi  the  absence  of  evidence  to 
the  contrary,  a  request  or  payment  that 
is  mailed  shall  be  deemed  to  be  received 
by  an  organization  7  days  after  the  date 
'  of  the  postmark.  A  request  that  is 
transmitted  to  the  organization  by 
electronic  mail  or  facsimile  shall  be 
deemed  received  the  day  the  request  is 
transmitted  successfully.  If  an 
organization  requiring  payment  in 
advance  receives  a  written  request 
without  payment  or  with  an  insufficient 
payment,  the  organization  must,  within 
7  days  from  the  date  it  receives  the 
request,  notify  the  requester  of  its 
prepayment  poUcy  and  the  amoimt  due. 
A  copy  is  deemed  provided  on  the  date 
of  the  postmark  or  private  delivery  mark 
(or  if  sent  by  certified  or  registered  mail, 
the  date  of  registration  or  the  date  of  the 
postmark  on  the  sender's  receipt).  If  an 
individual  making  a  request  consents,  a 
tax-exempt  organization  may  provide  a 
copy  of  the  requested  document 
exclusively  by  electronic  mail.  In  such 
case,  the  material  is  provided  on  the 
date  the  organization  successfully 
transmits  the  electronic  mail. 

(B)  Request  for  a  copy  of  parts  of 
document.  A  tax-exempt  organization 
must  fulfill  a  request  for  a  copy  of  the 
organization's  entire  application  for  tax 
exemption  or  annual  information  retiun 
or  any  specific  part  or  schedule  of  its 
application  or  retiun.  A  request  for  a 
copy  of  less  than  the  entire  appUcation 
or  less  than  the  entire  return  must 
specifically  identify  the  requested  part 
or  schedule. 

(C)  Agents  for  providing  copies.  A  tax- 
exempt  organization  subject  to  the 
requirements  of  this  section  may  retain 
an  agent  to  process  vmtten  requests  for 
copies  of  its  documents.  The  agent  shall 
provide  the  copies  within  the  time 
limits  and  under  the  conditions  that 
apply  to  the  organization  itself.  For 
example,  if  the  organization  received 
the  request  first  (e.g.,  before  the  agent), 
the  deadline  for  providing  a  copy  in 
response  to  a  request  shall  be 


determined  by  reference  to  when  the 
organization  received  the  request,  not 
when  the  agent  received  the  request.  An 
organization  that  transfers  a  request  for 
a  copy  to  such  an  agent  is  not  required 
to  respond  further  to  the  request.  If  the 
organization's  agent  fails  to  provide  the 
documents  as  required  under  section 
6104(d),  however,  the  penalty 
provisions  of  sections  6652(c)(1)(C), 
6652(c)(l)P),  and  6685  continue  to 
apply  to  the  tax-exempt  organization. 

(3)  Fees  for  copies— (\)  In  general.  A 
tax-exempt  organization  may  charge  a 
reasonable  fee  for  providing  copies.  A 
fee  is  reasonable  only  if  it  is  no  more 
than  the  per-page  copying  charge  stated 
in  §601.702(f)(5)(iv)(B)  of  tiiis  chapter 
(fee  charged  by  the  Internal  Revenue 
Service  for  providing  copies  to  a 
requester),  plus  no  more  than  the  actual 
postage  costs  incurred  by  the 
organization  to  provide  the  copies. 
Before  the  organization  provides  the 
dociunents,  it  may  require  that  the 
individual  recuesting  copies  of  the 
documents  p(.>  Jie  fee.  If  the 
organization  has  provided  an  individual 
making  a  request  with  notice  of  the  fee, 
and  the  individual  does  not  pay  the  fee 
within  30  days,  or  if  the  individual  pays 
the  fee  by  check  and  the  check  does  not 
clear  upon  deposit,  the  organization 
may  disregard  the  request. 

(li)  Form  of  payment — (A)  Request 
made  in  person.  If  a  tax-exempt 
organization  charges  a  fee  for  copying 
(as  permitted  under  paragraph  (d)(3)(i) 
of  this  section),  it  shall  accept  payment 
by  cash  and  money  order  for  requests 
made  in  person.  The  organization  may 
accept  otiier  forms  of  payment,  such  as 
credit  cards  and  personal  checks. 

(B)  Request  made  in  writing.  If  a  tax- 
exempt  organization  charges  a  fee  for 
copying  and  postage  (as  permitted 
under  paragraph  (d)(3)(i)  of  this 
section),  it  shall  accept  payment  by 
certified  check,  money  order,  and  either 
personal  check  or  credit  card  for 
requests  made  in  writing.  The 
organization  may  accept  other  forms  of 
payment. 

(lii)  Avoidance  of  unexpected  fees. 
Where  a  tax-exempt  organization  does 
not  require  prepayment  and  a  requester 
does  not  enclose  payment  with  a 
request,  an  organization  must  receive 
consent  fit>m  a  requester  before 
providing  copies  for  which  the  fee 
charged  for  copying  and  postage 
exceeds  $20. 

(iv)  Responding  to  inquiries  of  fees 
charged.  In  order  to  faciUtate  a 
requester's  ability  to  receive  copies 
promptly,  a  tax-exempt  organization 
shall  respond  to  any  questions  from 
potential  requesters  concerning  its  fees 
for  copying  and  postage.  For  example. 
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the  organization  shall  inform  the 
requester  of  its  chai^  for  copying  and 
mailing  its  application  for  exemption 
and  each  annual  information  return, 
with  and  without  attachments,  so  that  a 
requester  may  include  payment  with  the 
request  for  copies. 

Ce)  Documents  to  be  provided  by 
regional  and  district  offices.  Except  as 
otherwise  provided,  a  regional  or 
district  office  of  a  tax-exempt 
organization  must  satisfy  the  same  rules 
as  the  principal  office  with  respect  to 
allowing  public  inspection  and 
providing  copies  of  its  application  for 
tax  exemption  and  annual  information 
returns.  A  regional  or  district  office  is 
not  required,  however,  to  make  its 
annual  information  retiun  available  for 
inspection  or  to  provide  copies  until  30 
days  after  the  date  the  return  is  required 
to  be  filed  (including  any  extension  of 
time  that  is  granted  for  filing  such 
retiun)  or  is  actually  filed,  whichever  is 
later. 

(f)  Documents  to  be  provided  by  local 
and  subordinate  organizations — (1) 
Applications  for  tax  exemption.  Except 
as  otherwise  provided,  a  tax-exempt 
organization  that  did  not  file  its  own 
application  for  tax  exemption  (because 
it  is  a  local  or  subordinate  organization 
covered  by  a  group  exemption  letter 
referred  to  in  §  1.508-1  of  this  chapter) 
must,  upon  request,  make  available  for 
public  inspection,  or  provide  copies  of, 
the  application  submitted  to  the  Internal 
Revenue  Service  by  the  central  or  parent 
organization  to  obtain  the  group 
exemption  letter  and  those  dociunents 
which  were  submitted  by  the  central  or 
parent  organization  to  include  the  local 
or  subordinate  organization  in  the  group 
exemption  letter.  However,  if  the  central 
or  parent  organization  submits  to  the 
Internal  Revenue  Service  a  list  or 
directory  of  local  or  subordinate 
organizations  covered  by  the  group 
exemption  letter,  the  local  or 
subordinate  organization  is  required  to 
provide  only  the  application  for  the 
group  exemption  ruUng  and  the  pages  of 
the  list  or  dkectory  that  specifically 
refer  to  it.  The  local  or  subordinate 
organization  shall  permit  public 
inspection,  or  comply  with  a  request  for 
copies  made  in  person,  within  a 
reasonable  amoimt  of  time  (normally 
not  more  than  2  weeks)  after  receiving 
a  request  made  in  person  for  public 
inspection  or  copies  and  at  a  reasonable 
time  of  day.  In  a  case  where  the 
requester  seeks  inspection,  the  local  or 
subordinate  organization  may  mail  a 
copy  of  the  applicable  dociunents  to  the 
requester  within  the  same  time  period 
in  lieu  of  allowing  an  inspection.  In 
such  a  case,  the  organization  may  charge 
the  requester  for  copying  and  actual 


postage  costs  oidy  if  the  requester 
consents  to  the  charge.  If  the  local  or  ■ 
subordinate  organization  receives  a 
written  request  for  a  copy  of  its 
application  for  tax  exemption,  it  must 
fulfill  the  request  in  the  time  and 
manner  specified  in  paragraph  (d)(2)  of 
this  section.  The  requester  has  the 
option  of  requesting  from  the  central  or 
parent  organization,  at  its  principal 
office,  inspection  or  copies  of  the 
appUcation  for  group  exemption  and  the 
material  submitted  by  the  central  or 
parent  organization  to  include  a  local  or 
subordinate  organization  in  the  group 
ruling.  If  the  central  or  parent 
organization  submits  to  the  Internal 
Revenue  Service  a  list  or  directory  of 
local  or  subordinate  organizations 
covered  by  the  group  exemption  letter, 
it  must  make  siich  list  or  directory 
available  for  public  inspection,  but  it  is 
required  to  provide  copies  only  of  those 
pages  of  the  list  or  directory  that  refer 
to  particular  local  or  subordinate 
organizations  specified  by  the  requester. 
The  central  or  parent  organization  must 
fulfill  such  requests  in  the  time  and 
manner  specified  in  paragraphs  (c)  and 
(d)  of  this  section. 

(2)  Annual  information  returns.  A 
local  or  subordiiiate  organization  that 
does  not  file  its  own  annual  information 
return  (becauise  it  is  affiliated  with  a 
central  or  parent  organization  that  files 
a  group  return  pursuant  to  §  1.6033-2(d) 
of  this  chapter)  must,  upon  request, 
make  available  for  public  inspection,  or 
provide  copies  of,  the  group  returns 
filed  by  the  central  or  parent 
organization.  However,  if  the  group 
return  includes  separate  schedules  with 
respect  to  each  local  or  subordinate 
organization  included  in  the  group 
return,  the  local  or  subordinate 
organization  receiving  the  request  may 
omit  any  schedules  relating  only  to 
other  organizations  included  in  the  ' 
group  return.  The  local  or  subordinate 
organization  shall  permit  public 
inspection,  or  comply  with  a  request  for 
copies  made  in  person,  within  a 
reasonable  amoimt  of  time  (normally 
not  more  than  2  weeks)  after  receiving 
a  request  made  in  person  for  public 
inspection  or  copies  and  at  a  reasonable 
time  of  day.  In  a  case  where  the 
requester  seeks  inspection,  the  local  or 
subordinate  organization  may  mail  a 
copy  of  the  applicable  documents  to  the 
requester  within  the  same  time  period 
in  lieu  of  allowing  an  inspection.  In 
such  a  case,  the  organization  may  charge 
the  requester  for  copying  and  actual 
postage  costs  only  if  the  requester 
consents  to  the  charge.  If  the  local  or 
subordinate  organization  receives  a 
written  request  for  a  copy  of  its  annual 


information  return,  it  must  fulfill  the 
request  by  providing  a. copy  of  the  group 
return  in  the  time  and  manner  specified 
in  paragraph  (d)(2)  of  this  section.  The 
requester  has  the  option  of  requesting 
from  the  central  or  parent  organization, 
at  its  principal  office,  inspection  or 
copies  of  group  returns  filed  by  the 
central  or  parent  organization.  The 
central  or  parent  organization  must 
fulfill  such  requests  in  the  time  and 
manner  specified  in  paragraphs  (c)  and 
(d)  of  this  section. 

(3)  Failure  to  comply.  If  an 
organization  fails  to  comply  with  the 
requirements  specified  in  this 
paragraph,  the  penalty  provisions  of 
sections  6652(c)(1)(C),  6652(c)(1)(D). 
and  6685  apply. 

(g)  Failure  to  comply  with  public 
inspection  or  copying  requirements.  If  a 
tax-exempt  organization  denies  an 
individual's  request  for  inspection  or  a 
copy  of  an  application  for  tax  exemption 
or  an  aimual  information  return  as 
required  under  this  section,  and  the 
individual  wants  to  alert  the  Internal 
Revenue  Service  to  the  possible  need  for 
enforcement  action,  the  individual  may 
provide  a  statement  to  the  district 
director  for  the  key  district  in  which  the 
applicable  tax-exempt  organization's 
principal  office  is  located  (or  such  other 
person  as  the  Commissioner  may 
designate)  that  describes  the  reason  why 
the  individual  believes  the  denial  was 
in  violation  of  the  requirements  of 
section  6104(d). 

(h)  Effective  date.  This  section  is 
elective  June  8. 1999. 

S301.6104(d)-4    MaUng  applications  and 
ratums  widaly  avaiiabia. 

(a)  In  general.  A  tax-exempt 
organization  is  not  required  to  comply 
with  a  request  for  a  copy  of  its 
application  for  tax  exemption  or  an 
annual  information  return  pursuant  to 
§  301.6104(d)-3(a)  if  the  organization 
has  made  the  requested  document 
widely  available  in  accordance  with 
paragraph  (b)  of  this  section.  An 
organization  that  makes  its  application 
for  tax  exemption  and/or  annual 
information  return  widely  available 
must  nevertheless  make  die  dociunent 
available  for  public  inspection  as 
required  under  §  301.6104(d)-3(a).  as 
applicable. 

(b)  Widely  available — (1)  In  general.  A 
tax-exempt  organization  makes  its 
application  for  tax  exemption  and/or  an 
annual  information  return  widely 
available  if  the  organization  complies 
with  the  requirements  specified  in 
paragraph  (b)(2)  of  this  section,  and  if 
the  organization  satisfies  the 
requirements  of  paragraph  (d)  of  this 
section. 
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(2)  Internet  posting— {i)  In  general.  A 
tax-exempt  organization  can  make  its 
application  for  tax  exemption  and/or  an 
annual  information  retum  widely 
available  by  posting  the  document  on  a 
World  Wide  Web  page  that  the  tax- 
exempt  organization  establishes  and 
maintains  or  by  having  the  document 
posted,  as  part  of  a  database  of  similar 
docimients  of  other  tax-exempt 
organizations,  on  a  World  Wide  Web 
page  established  and  maintained  by 
another  entity.  The  document  will  be 
considered  widely  available  only  if — 

(A)  the  World  Wide  Web  page  through 
whidi  it  is  available  clearly  informs 
readers  that  the  document  is  available 
and  provides  instructions  for 
downloading  it; 

(B)  the  doomient  is  posted  in  a  format 
that,  when  accessed,  downloaded, 
viewed  and  printed  in  hard  copy, 
exactly  reproduces  the  image  of  the 
application  for  tax  exemption  or  annual 
information  retum  as  it  was  originally 
filed  with  the  Internal  Revenue  Service, 
except  for  any  information  permitted  by 
statute  to  be  withheld  from  public 
disclosure.  (See  section  6104(d)(3)  and 
§301.6104{d)-3(b)(3)  and  (4));  and 

(C)  any  individual  with  access  to  the 
Internet  can  access,  download,  view  and 
print  the  docimient  without  special 
computer'hardware  or  software  required 
for  that  format  (other  than  software  that 
is  readily  available  to  members  of  the 
public  without  payment  of  any  fee)  and 
without  payment  of  a  fee  to  the  tax- 
exempt  organization  or  to  another  entity 
maintaining  the  World  Wide  Web  page. 

(ii)  Transition  rule.  A  tax-exempt 
organization  that  posted  its  application 
for  tax  exemption  or  its  annual 
information  returns  on  a  World  Wide 
Web  page  on  or  before  April  9, 1999  in 
a  manner  consistent  with  regulation 
project  REG-246250-96  (1997  C.B.  627) 
(See  §  601.601(d)(2)  of  this  chapter.)  will 
be  treated  as  satisfying  the  requirements 
of  paragraphs  (b)(2)(i)(B)  &  (C)  of  this 
section  until  Jime  8,  2000  provided  that 
an  individual  can  access,  download, 
view  and  print  the  document  without 
payment  of  a  fee  to  the  tax-exempt 
organization  or  to  another  entity 
maintaining  the  World  Wide  Web  page. 

(iii)  Reliability  and  accuracy.  In  order 
for  the  document  to  be  widely  available 
through  an  Internet  posting,  the  entity 
maintaining  the  World  Wide  Web  page 
must  have  procedures  for  ensuring  the 
reliabiUty  and  accuracy  of  the  document 
that  it  posts  on  the  page  and  must  take 
reasonable  precautions  to  prevent 
alteration,  destruction  or  accidental  loss 
of  the  document  when  posted  on  its 
page.  In  the  event  that  a  posted 
document  is  altered,  destroyed  or  lost, 


the  entity  must  correct  or  replace  the 
document. 

(c)  Discretion  to  prescribe  other 
methods  for  making  documents  widely 
available.  The  Commissioner,  from  time 
to  time,  may  prescribe  additional 
methods,  other  than  an  Internet  posting 
meeting  the  requirements  of  paragraph 
(b)(2)  of  this  section,  that  a  tax-exempt 
organization  may  use  to  make  its 
documents  widely  available. 

(d)  Notice  requirement.  If  a  tax- 
exempt  organization  has  made  its 
appUcation  for  tax  exemption  and/or  an 
annual  information  return  widely 
available  it  must  notify  any  individual 
requesting  a  copy  where  the  docimients 
are  available  (including  the  address  on 
the  World  Wide  Web,  if  applicable).  If 
the  request  is  made  in  person,  the 
organization  shall  provide  such  notice 
to  the  individual  immediately.  If  the 
request  is  made  in  writing,  the  notice 
shall  be  provided  within  7  days  of 
receiving  the  request. 

(e)  Elective  date.  This  section  is 
effective  June  8, 1999. 

§301.6104<d)-6   Tax-exempt  organization 
8ub|«ct  to  harasatnant  camiwign. 

(a)  In  general.  If  the  district  director 
for  the  key  district  in  which  the 
organization's  principal  office  is  located 
(or  such  other  person  as  the 
Commissioner  may  designate) 
determines  that  the  organization  is  the 
subject  of  a  harassment  campaign  and 
compliance  with  the  requests  that  are 
part  of  the  harassment  campaign  would 
not  be  in  the  public  interest,  a  tax- 
exempt  organization  is  not  required  to 
fulfill  a  request  for  a  copy  (as  otherwise 
required  by  §  301.6104(d)-3(a))  that  it 
reasonably  beUeves  is  pari  of  the 
campaign. 

{b]  Harassment.  A  group  of  requests 
for  an  organization's  application  for  tax 
exemption  or  annual  information 
returns  is  indicative  of  a  harassment 
campaign  if  the  requests  are  pari  of  a 
single  coordinated  effort  to  disrupt  the 
operations  of  a  tax-exempt  organization, 
rather  than  to  collect  information  about 
the  organization.  Whether  a  group  of 
requests  constitutes  such  a  harassment 
campaign  depends  on  the  relevant  facts 
and  circumstances.  Facts  and 
circumstances  that  indicate  the 
organization  is  the  subject  of  a 
harassment  campaign  include:  a  sudden 
increase  in  the  number  of  requests;  an 
extraordinary  niunber  of  requests  made 
through  form  letters  or  similarly  worded 
correspondence;  evidence  of  a  purpose 
to  deter  significantly  the  organization's 
employees  or  volunteers  from  pursuing 
the  organization's  exempt  purpose; 
requests  that  contain  language  hostile  to 
the  organization;  direct  evidence  of  bad 


Caith  by  organizers  of  the  purported 
harassment  campaign;  evidence  that  the 
organization  has  already  provided  the 
requested  documents  to  a  member  of  the 
purported  harassing  group;  and  a 
demonstration  by  the  tax-exempt 
organization  that  it  routinely  provides 
copies  of  its  documents  upon  request. 

(c)  Special  rule  for  multiple  requests 
from  a  single  individual  or  address.  A 
tax-exempt  organization  may  disregard 
any  request  for  copies  of  all  or  part  of 
any  docxunent  beyond  the  first  two 
received  within  any  SOniay-period  or 
the  first  four  received  within  any  one- 
year-period  from  the  same  individual  or 
the  same  address,  regardless  of  whether 
the  district  director  for  the  appUcable 
key  district  (or  such  other  person  as  the 
Commissioner  may  designate)  has 
determined  that  the  organization  is 
subject  to  a  harassment  campaign. 

(a)  Harassment  determination 
procedure.  A  tax-exempt  organization 
may  apply  for  a  determination  that  it  is 
the  subject  of  a  harassment  campaign 
and  that  compliance  with  requests  that 
are  part  of  the  campaign  would  not  be 
in  the  public  interest  by  submitting  a 
signed  application  to  the  district 
dfrector  for  the  key  district  where  the 
organization's  principal  office  is  located 
(or  such  other  person  as  the 
Commissioner  may  designate).  The 
appUcation  shall  consist  of  a  wrritten 
statement  giving  the  organization's 
name,  address,  employer  identification 
niunber,  and  the  name,  address  and 
telephone  number  of  the  person  to 
contact  regarding  the  application.  The 
application  must  describe  in  detail  the 
facts  and  circumstances  that  the 
organization  believes  support  a 
determination  that  the  organization  is 
subject  to  a  harassment  campaign.  The 
organization  may  suspend  compliance 
with  respect  to  any  request  for  a  copy 
of  its  dociunents  based  on  its  reasonable 
behef  that  such  request  is  part  of  a 
harassment  campaign,  provided  that  the 
organization  files  an  application  for  a 
determination  within  10  business  days 
from  the  day  the  organization  first 
suspends  compUance  with  respect  to  a 
request  that  is  part  of  the  alleged 
campaign.  In  addition,  the  organization 
may  suspend  compUance  with  any 
request  it  reasonably  believes  to  be  part 
of  the  harassment  campaign  until  it 
receives  a  response  to  its  application  for 
a  harassment  campaign  determination. 

(e)  Effect  of  a  harassment 
determination.  If  the  appropriate  district 
director  (or  such  other  person  as  the 
Commissioner  may  designate) 
determines  that  a  tax-exempt 
organization  is  the  subject  of  a 
harassment  campaign  and  it  is  not  in  the 
public  interest  to  comply  with  requests 
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that  are  part  of  the  campaign,  such 
organization  is  not  required  to  comply 
with  any  request  for  copies  that  it 
reasonably  believes  is  part  of  the 
campaign.  This  determination  may  be 
subject  to  other  terms  and  conditions  set 
forth  by  the  district  director  (or  such 
other  person  as  the  Commissioner  may 
designate).  A  person  (as  defined  in 
section  6652(c)(4)(C))  shall  not  be  liable 
for  any  penalty  under  sections 
6652(c)(1)(C),  6652(c)(1)(D)  or  6685  for 
failing  to  timely  provide  a  copy  of 
documents  in  response  to  a  request 
covered  in  a  request  for  a  harassment 
determination  if  the  organization  fulfills 
the  request  within  30  days  of  receiving 
a  determination  from  the  district 
director  (or  such  other  person  as  the 
Commissioner  may  designate)  that  the 
organization  is  not  subject  to  a 
harassment  campaign.  Notwithstanding 
the  preceding  sentence,  if  the  district 
director  (or  such  other  person  as  the 
Commissioner  may  designate)  further 
determines  that  the  organization  did  not 
have  a  reasonable  basis  for  requesting  a 
determination  that  it  was  subject  to  a 
harassment  campaign  or  reasonable 
belief  that  a  request  was  part  of  the 
campaign,  the  person  (as  defined  in 
section  6652(c)(4)(C))  remains  liable  for 
any  penalties  that  result  from  not 
providing  the  copies  in  a  timely  fashion. 

(f)  Examples.  The  provisions  of  this 
section  are  illiistrated  by  the  following 
examples: 

Example  1.  V,  a  tax-exempt  organization, 
receives  an  average  of  25  requests  per  month 
for  copies  of  its  three  most  recent  infonnation 
retiuns.  In  the  last  week  of  May,  V  is 
mentioned  in  a  national  news  magazine  story 
that  discusses  infonnation  contained  in  V's 
1996  infonnation  return.  From  June  1 
through  June  30, 1997  V  receives  200 
requests  for  a  copy  of  its  documents.  Other 
than  the  sudden  increase  in  the  number  of 
requests  for  copies,  there  is  no  other  evidence 


to  suggest  that  the  requests  are  part  of  an 
organized  campaign  to  disrupt  V's 
operations.  Although  fulfilling  the  requests 
will  place  a  burden  on  V,  the  facts  and 
circumstances  do  not  show  that  V  is  subject 
to  a  harassment  campaign.  Therefore,  V  must 
respond  timely  to  each  of  the  200  requests  it 
receives  in  June. 

Example  2.  Y  is  a  tax-exempt  organization 
that  receives  an  average  of  10  requests  a 
month  for  copies  of  its  annual  infonnation 
returns.  From  March  1, 1997  to  March  31, 
1997,  Y  receives  25  requests  for  copies  of  its 
documents.  Fifteen  of  the  requests  come  from 
individuals  Y  knows  to  be  active  members  of 
the  board  of  organization  X.  In  the  past  X  has 
opposed  most  of  the  positions  and  policies 
that  Y  advocates.  None  of  the  requesters  have 
asked  for  copies  of  dociunents  from  Y  during 
the  past  year.  Y  has  no  other  infonnation 
about  the  requesters.  Although  the  facts  and 
circumstances  show  that  some  of  the 
individuals  making  requests  are  hostile  to  Y, 
they  do  not  show  that  the  individuals  have 
organized  a  campaign  that  will  place  enough 
of  a  burden  on  Y  to  disrupt  its  activities. 
Therefore,  Y  must  respond  to  each  of  the  25 
requests  it  receives  in  March. 

Example  3.  The  iacXs  are  the  same  as  in 
Example  2,  except  that  during  March  1997, 
Y  receives  100  requests.  In  addition  to  the 
fifteen  requests  from  members  of 
organization  X's  board,  75  of  the  requests  are 
similarly  worded  form  letters.  Y  discovers 
that  several  individuals  associated  with  X 
have  urged  the  X's  members  and  supporters, 
via  the  Internet,  to  submit  as  many  requests 
for  a  copy  of  Y's  annual  information  returns 
as  they  can.  The  message  circulated  on  the 
Internet  provides  a  form  letter  that  can  be 
used  to  make  the  request.  Both  the  appeal  via 
the  Internet  and  the  requests  for  copies 
received  by  Y  contain  hostile  language. 
During  the  same  year  but  before  tibe  100 
requests  were  received,  Y  provided  copies  of 
its  annual  infonnation  returns  to  the 
headquarters  of  X.  The  facts  and 
circumstances  show  that  the  75  form  letter 
requests  are  coordinated  for  the  purpose  of 
disrupting  Y's  op)erations,  and  not  to  collect 
information  that  has  already  been  provided 
to  an  association  representing  the  requesters' 
interests.  Thus,  the  foct  and  circumstances 


show  that  Y  is  the  subject  of  an  organized 
harassment  campaign.  To  confirm  that  it  may 
disregard  the  90  requests  that  constitute  the 
harassment  campaign,  Y  must  apply  to  the 
applicable  district  director  (or  such  other 
person  as  the  Conunissioner  may  designate) 
for  a  determination.  Y  may  disregard  the  90 
requests  while  the  application  is  pending  and 
after  the  determinatioH  is  received.  However, 
it  must  respond  within  the  applicable  time 
limits  to  the  10  requests  it  received  in  March 
that  were  not  part  of  the  harassment 
campaign. 

Example  4.  The  facts  are  the  same  as  in 
Example  3,  except  that  Y  receives  5 
additional  requests  from  5  di^rent 
representatives  of  the  news  media  who  in  the 
past  have  published  articles  about  Y.  Some 
of  these  articles  were  hostile  to  Y.  Nonnally, 
the  Internal  Revenue  Service  will  not 
consider  a  tax-exempt  organization  to  have  a 
reasonable  belief  that  a  request  from  a 
member  of  the  news  media  is  part  of  a 
harassment  campaign  absent  additional  facts 
that  demonstrate  that  the  organization  could 
reasonably  believe  the  particular  requests 
from  the  news  media  to  be  part  of  a 
harassment  campaign.  Thus,  absent  such 
additional  facta,  Y  must  respond  within  the 
applicable  time  limits  to  the  5  requests  that 
it  received  from  representatives  of  the  news 
media. 

(g)  Effective  date.  This  section  is 
effective  June  8. 1999. 

PART  802-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Paragraph  3.  The  authority  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  4.  In  §602.101,  paragraph  (b)  is 
amended  by  adding  the  following 
entries  in  numerical  order  to  the  table  - 
to  read  as  follows: 

S  602.101    0MB  Control  numbers. 

***** 

(b)  *  *  • 


CFR  part  or  section  wtiere  identified  and  described 


Cunrent  0MB 
control  Na 


301.6104(d>-3 
301.6104(d>-4 
301.6104(d)-6 


1545-1560 
1545-1560 
1545-1560 
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Approved:  March  25, 1999. 
Robert  E.  Wennl. 

Deputy  Commissioner  of  Internal  Revenue. 
Donald  C.  Lubick, 

Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 

[FR  Doc.  99-8838  Filed  4-8-99;  8:45  am) 
BHJJNQ  CODE  4SM»-01-U 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  178 

[T.D.ATF-4111 

RIN:  1S12-AB82 

Technical  Amendments  (98R-376P) 

AGENCY:  Bureau  of  Alcohol.  Tobacco 

and  Fireanns,  Department  of  the 

Treasury. 

action:  Final  rule.  Treasury  decision. 


summary:  This  Treasury  decision 
changes  the  titles  "Regional  Director 
(Compliance)"  to  "Director  of  Industry 
Operations"  and  "Chief,  Firearms  and 
Explosives  Licensing  Center"  to  "Chief, 
National  Licensing  Center."  It  also 
replaces  the  term  "region"  with 
"division"  and  the  term  "re^onal 
coiinsel"  with  "Assistant  Chief  Counsel 
and  Division  Counsel."  Finally,  the 
decision  replaces  the  words  "local  ATF 
office  (compliance)"  with  "local  ATF 
office."  The  changes  are  to  provide 
clarity  and  imiformity  throughout  Title 
27  Code  of  Federal  Regulations  (CFR). 
DATES:  Effective  April  9, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  D.  Baker.  Regulations  Division. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  Washington.  DC  20226,  (202) 
927-8230. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  administers  regulations 
pubUshed  in  chapter  I  of  Title  27  CFR 
Upon  reviewing  Title  27.  ATF 
determined  that  the  regulations  in  part 
178  should  be  revised  to  reflect  the  ATF 
field  structure  reorganization  that 
established  Directors  of  Industry 
Operations  in  place  of  Regional 
directors  (compliance).  Chief,  National 
Licensing  Center  in  place  of  Chief, 
Firearms  and  Explosives  Licensing 
Center,  and  Assistant  Chief  Coimsels 
and  Division  Counsels  in  place  of 
Regional  Counsels.  The  reorganization 
also  replaces  regions  with  divisions. 

These  amendments  do  not  make  any 
substantive  changes  and  are  only 
intended  to  make  Title  27  consistent 
with  the  agency's  reorganization. 


Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
and  its  implementing  regulations,  5  CFR 
part  1320,  do  not  apply  to  this  final  rule 
because  there  are  no  recordkeeping  or 
reporting  requirements. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601  et  seq.)  do 
not  apply  to  this  final  rule  because  no 
notice  of  proposed  rulemaking  is 
required. 

Executive  Order  12866 

This  final  rule  is  not  subject  to  the 
requirements  of  Executive  Order  12866 
because  the  regulations  make 
nonsubstantive  technical  corrections  to 
previously  published  regulations. 

AdministratiTe  Procedure  Act 

Because  this  final  rule  merely  makes 
technical  amendments  to  improve  the 
clarity  of  the  regvdations.  it  is 
unnecessary  to  issue  this  final  rule  with 
notice  and  pubUc  procedure  under  5 
U.S.C.  553(b). 

Drafting  Iiiformation:  The  principal 
author  of  this  dociunent  is  Marsha  D. 
Baker.  Regulations  Division.  Bureau  of 
Alcohol.  Tobacco  and  Firearms. 

List  of  Sub|ect8  in  27  CFR  178 

Administrative  practice  and 
procedure.  Arms  and  ammunition. 
Authority  delegations,  Customs  duties 
and  inspection.  Exports,  Imports, 
MiUtary  personnel,  Penalties,  Reporting 
requirements.  Research,  Seizures  and 
forfeitures.  Transportation. 

Authority  and  Issuance 

For  the  reasons  discussed  in  the 
preamble.  ATF  amends  27  CFR  Part  178 
as  follows: 

PART  178-COMMERCE  IN  FIREARMS 
AND  AMMUNITION 

Paragraph  1.  The  authority  citation 
for  Part  178  continues  to  read  as 
follows: 

Audiority:  5  U.S.C.  552(a);  18  U.S.Q  847. 
921-930;  44  U.S.C  3504  (h). 

Par.  2.  Section  178.11  is  amended  by 
removing  the  title  in  the  definition 
"Chief,  Firearms  and  Explosives 
Licensing  Center"  and  adding  in  its 
place  "Chief,  National  Licensing 
Center."  by  removing  the  definitions 
"Regional  director  (compliance)"  and 
"Region."  and  by  adding  the  definitions 
"Director  of  Industry  Operations"  and 
"Division"  to  read  as  follows: 

flTail    Meaning  of  tarms. 


Dirrector  of  Industry  Operations.  The 
principal  ATF  official  in  a  Field 
Operations  division  responsible  for 
administering  regulations  in  this  part 


Division.  A  Bureau  of  Alcohol, 
Tobacco  and  Firearms  Division. 

•        •        •        *        * 

Par.  3.  Remove  the  words  "Regional 
director  (compliance)"  each  place  it 
appears  and  add,  in  place  thereof,  the 
words  "Director  of  Industry  Operations" 
in  the  following  sections: 

(a)  Section  178.22(a)(3)  and  (b); 

(b)  Section  178.25; 

(c)  Section  178.35; 

(d)  Section  178.47(c)  and  (d); 

(e)  Section  178.S2(b): 

(f)  Section  178.71; 
(^  Section  178.72; 
(h)  Section  178.73; 
(i)  Section  178.74: 
(j)  Section  178.76; 
(k)  Section  178.78; 

(1)  Section  178.111(b)(1)  and  (c): 

(m)  Section  178.115(a); 

(n)  Section  178.122(c); 

(o)  Section  178.123(c): 

(p)  Section  178.124(1); 

(q)  Section  178.125(h); 

(r)  Section  178.126; 

(s)  Section  178.130(e); 

(t)  Section  178.144(0(4). 

Par.  4.  Remove  the  words  "Chief. 
Firearms  and  Explosives  Licensing 
Center"  each  place  it  appears  and  add. 
in  place  thereof,  the  words  "Chief. 
National  Licensing  Center"  in  the 
following  sections: 

(a)  Section  178.41(b)  and  (c); 

(b)  Section  178.45; 

(c)  Section  178.47; 

(d)  Section  178.48; 

(e)  Section  178.52; 

(f)  Section  178.53; 
(^  Section  178.54; 
(h)  Section  178.56(b); 
(i)  Section  178.57(a); 
(j)  Section  178.60; 
(k)  Section  178.95; 
(1)  Section  178.127. 

Par.  5.  Remove  the  word  "region" 
each  place  it  appears  in  §  178.127  and 
add,  in  place  thereof,  the  word 
"division." 

Par.  6.  Remove  the  words  "regional 
coimsel"  each  place  they  appear  in 
section  178.76  and  add,  in  place  thereof, 
the  words  "Assistant  Chief  Counsel  or 
Division  Counsel." 

Par.  7.  Remove  the  words  "local  ATF 
office  (compliance)"  each  place  it 
appears  in  section  178.130(e)  and  add. 
in  place  thereof,  the  words  "local  ATF 
office." 
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Signed:  February  8. 1999. 
JohnW.Magaw, 
Director. 

Approved:  March  12, 1999. 
John  P.  Simpson, 

Deputy  Assistant  Secretary,  (Regulatory, 
Tariff  and  Trade  Enforcement). 
[FR  Doc.  99-8869  Filed  4-8-99;  8:45  am] 
BIUINQ  CODE  481»-31-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Doclwt  No.  970129015-0082-10;  I.D. 
031997B] 

RIN  0648-^184 

Taldng  of  Marine  IMammais  Incidental 
to  Commercial  Fishing  Operations; 
Atlantic  Large  Whale  Taice  Reduction 
Plan  Regulations;  Partial  Stay 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  partial  Stay. 

SUMMARY:  On  February  16, 1999,  NMFS 
issued  a  final  rule  implementing  the 
Atlantic  Large  Whale  Take  Reduction 
Plan  (ALWTRP).  This  document  stays 
the  provisions  concerning  gear  marking 
requirements  for  all  fisheries  regulated 
by  the  ALWTRP  (pubUshed  on  February 
16. 1999)  until  November  1, 1999.  The 
remainder  of  SO  CFR  229.32  is  not 
changed. 

DATES:  In  regulations  published  at  64  FR 
7529  (February  16, 1999),  paragraphs 
§229.32  (b).  (c)(3)(ii).  (c)(4)(u),  (c)(5)(ii). 
{d)(2)(u),  (d)(3)(ii).  (d)(4)(u).  (d)(5)(ii). 


and  (f)(2)  are  stayed  imtil  November  1, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Beach,  NMFS,  Northeast 
Region,  978-281-9254;  Katherine  Wang, 
NMFS,  Southeast  Region,  727-570-5312; 
or  Gregory  Silber,  NMFS,  Office  of 
Protected  Resources,  301-713-2322, 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  16, 1999,  NMFS 
published  a  final  rule  (64  FR  7529) 
implementing  the  ALWTRP.  The 
effective  date  given  in  the  regulatory 
text  of  64  FR  7529  pertaining  to  gear 
marking  of  all  fisheries  regulated  by  the 
ALWTRP  was  April  1, 1999.  It  was 
generally  noted  in  the  Response  to 
Comments  portion  of  the  final  rule  (64 
FR  7544)  that,  although  gear  marking  is 
an  important  data  gathering  device,  the 
proposed  scheme  published  in  the 
Interim  Final  Rule  on  July  22, 1997  (62 
FR  39157),  was  not  likely  to  be  as 
effective  as  expected.  NMFS  also  stated 
in  the  final  rule  (64  FR  7545)  that,  as 
requested  in  other  comments,  that  the 
Gear  Advisory  Group  (GAG)  and  the 
Atlantic  Large  Whale  Take  Reduction 
Team  (ALWTRT)  would  be  tasked  with 
revievtdng  the  current  scheme,  and  if 
recommendations  were  provided,  NMFS 
would  modify  the  scheme. 

The  GAG  met  in  October  1998,  and 
the  ALWTRT  met  on  February  8-10, 
1999.  The  ALWTRT  discussed  the  gear 
marking  scheme  in  detail  and 
recommended  by  consensus  (NMFS 
members  abstaining)  that  NMFS 
suspend  the  implementation  of  the  gear 
marking  requirement  imtil  November  1, 
1999,  or  imtil  a  better  system  is 
designed.  The  ALWTRT  recommended 
a  specific  course  of  action  be  followed 
to  provide  an  appropriate  gear  marking 
scheme  that  could  be  implemented  by 


NMFS  by  November  1 ,  1999.  They 
asked  that  the  GAG  be  reconvened 
quickly  to  design  a  better  system  for 
approval  by  the  ALWTRT.  The  criteria 
established  by  the  ALWTRT  for  an 
appropriate  gear  marking  system  were: 
(1)  the  system  should  identify  the  buoy 
lines  by  individual  fishermen;  (2)  the 
system  should  apply  to  all  waters 
affected  by  the  plan;  (3)  it  should  be 
easily  implemented  by  the  affected 
fisheries;  (4)  to  allow  identification 
when  the  gear  is  not  removed  from  a 
whale,  the  system  should  allow 
identification  of  gear  type  from  a 
photograph;  and  (5)  the  system  shovdd 
allow  identification  of  where  the  gear 
had  been  set. 

The  ALWTRT  asked  that,  in  order  to 
minimize  unnecessary  confusion  and 
expense  for  fishermen,  the  existing  gear 
marking  provision  be  stayed  until 
November  1, 1999.  This  would  assure 
that,  should  the  GAG  or  ALWTRT  not 
be  able  to  reach  a  consensus  on  an 
appropriate  gear  marking  scheme,  the 
existing  final  rule  gear  marking  scheme 
would  remain  in  place.  NMFS  notes  that 
the  final  rule  comments  on  gear  marking 
state  that  gear  marking  does  not,  by 
itself,  reduce  risk  but  provides 
important  data  for  fine  timing  the 
ALWTRP.  Therefore,  NMFS  is  staying 
the  gear  marking  regulations  for  all 
fisheries  affected  by  the  ALWTRP  so 
that  the  GAG  and  ALWTRT  will  have 
time  to  provide  a  more  appropriate 
scheme  to  be  implemented  through  the 
appropriate  rulemaking  process. 

Dated:  April  5, 1999. 

Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  99-«g07  Filed  4-8-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putJiic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  tf>e 
mle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  91  and  135 
DEPARTMENT  OF  INTERIOR 
National  Parte  Service 
36  CFR  Parts  1. 2, 3, 4, 5, 6,  and  7 

[DocM  No.  27643;  Notice  No.  94-4] 


RIN  2120-AF46 

Overflights  of  Units  of  the  National 
Park  System 

AGENCY:  Federal  Aviation 
Administration;  National  Park  Service. 

ACTION:  Advanced  notice  of  proposed 
rulemaking  (ANPRM);  Disposition  of 
comments. 

SUMMARY:  This  docimient  disposes  of 
comments  received  in  response  to  an 
ANPRM  published  in  the  Federal 
Register  on  March  17, 1994.  The 
ANPRM  sought  public  comment  on 
general  policy  options  and  specific 
recommendations  for  voluntary  and 
regulatory  actions  to  address  the 
impacts  of  aircraft  overflights  on 
national  parks.  This  document 
siunmarizes  those  comments  and 
provides  an  update  to  the  public  on 
matters  concerning  air  tours  over  units 
of  the  national  park  system. 

ADDRESSES:  The  complete  docket,  No. 
27643,  including  a  copy  of  the  ANPRM 
and  comments  on  it,  may  be  examined 
in  the  Rules  Docket,  Room  915G,  Office 
of  Chief  Coimsel,  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW.  Washington,  DC,  20591, 
weekdays  (isxcept  Federal  holidays), 
from  8  a.m.  until  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Davis,  Air  Transportation  Division 
{AFS-200),  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW.,  Washington,  DC  20591. 
telephone:  (202)  267-4710. 


SUPPLEMENTARY  INFORMATION: 
Badcground 

On  March  17, 1994,  the  FAA  and  the 
National  Park  Service  (NPS)  jointly 
issued  an  ANPRM  titled  Overflights  of 
Units  of  the  National  Park  System  (59 
FR 12740).  The  ANPRM  dted  the 
commitment  of  both  Secretary  Babbitt 
and  (then)  Secretary  Pena  to  address  the 
issue  that  increased  flights  over  the 
Grand  Canyon  and  other  national  parks 
have  diminished  the  park  experience  for 
park  visitors  and  that  measures  should 
be  taken  to  preserve  the  quality  of  the 
park  experience.  This  ANPRM  sought 
comments  and  suggestions  that  could 
minimize  the  adverse  impacts  (e.g., 
noise)  of  commercial  air  tour  operations 
and  other  overflights  affecting  imits  of 
the  national  park  system. 

The  FAA  and  the  NPS  sought  pubUc 
comment  and  recommendations  on  a 
number  of  options,  including  volxmtary 
measiues,  the  use  of  the  Grand  Canyon 
Model,  a  prohibition  of  flights  during 
flight-free  time  periods,  altitude 
restrictions,  flight-free  zones  and  flight 
corridors,  restrictions  on  noise  through 
allocation  of  aircraft  noise 
eqmvalencies,  and  incentives  to 
encourage  use  of  quiet  aircraft.  In 
addition,  the  FAA  and  NPS  asked 
specific  questions,  from  both  a  technical 
and  a  policy  perspective.  For  example, 
the  agencies  asked  whether  commercial 
flights  should  be  banned  from  some 
parks,  and  what  criteria  should  be  used 
in  making  these  determinations.  In  the 
ANPRM  the  FAA  also  asked  the  public 
to  consider  categories  other  than  air 
tour/sightseeing  operations,  and  the 
factors  to  be  considered  for  addressing 
recommendations  regarding  overflights. 
The  agencies  sought  comment  on  the 
use  of  quiet  technology,  and  whether 
overflights  should  be  conducted  imder 
the  regulations  of  part  135.  The  use  of 
specied  operations  specifications  was 
questioned,  as  well  as  the  use  of  the 
Grand  Canyon,  with  its  extensive 
regulation  of  airspace,  and  Hawaii, 
which  at  the  time  was  imdergoing  a 
public  planning  process,  as  models  for 
other  parks.  The  full  range  of  questions 
is  foimd  at  52  FR  12745  (March  17, 
1994). 

The  FAA  received  over  30,000 
comments  in  response  to  the  ANPRM, 
most  of  which  were  duplicate  form 
letters  (one  form  letter  accounts  for  over 
24,000  comments).  Some  of  the 
conmients  included  references  to  other 


studies  and  analyses  of  overflights 
issues,  which  the  FAA  considered  in  its 
review.  Of  the  comments  received,  other 
than  form  letters,  slightly  more  than  half 
favor  further  regulation,  and  slightly 
less  than  half  oppose  further  regulation. 
Of  the  form  letters,  most  of  which  were 
collected  and  submitted  by  air  tovtf 
operators,  over  90%  oppose  further 

Llommenters  included  individual  park 
users,  air  toiir  operators  and  their 
representatives,  environmental 
organizations,  state  and  local 
organizations,  and  congressional 
representatives. 

Summaiy  of  CiHiiiiMntB 

The  following  is  a  brief  summary  of 
the  comments  received.  While  space 
does  not  permit  an  in  depth  discussion 
of  every  comment,  this  siunmary 
presents  an  overview  of  the  public 
positions  on  the  most  important  issues 
related  to  overflights. 

(1)  Voluntary  measures.  Many 
commenters  state  that  the  volimtary 
measiues  already  in  place,  such  as  the 
2,000  foot  minimum  altitude  guideline, 
are  not  working.  Some  of  these 
commenters  argue  that  such  measures 
fail  because  aircraft  operators  do  not 
recognize  the  inherent  conflict  between 
solitude  and  noise. 

Other  commenters  argue  that 
voluntary  measures  work,  stating  that 
the  few  operators  who  rehise  to  comply 
with  the  voluntary  programs  are  at  fault, 
not  the  industry  as  a  whole.  Several  of 
the  commenters  note  that  pilots  who 
make  the  effort  to  comply  with  existing 
voluntary  guidelines  are  not  recognized 
and  are  often  criticized  along  with  pilots 
who  are  not  following  voluntary 

guidelines. 

(2)  National  rule  versus  park-spectflc 
rules.  Although  the  ANPRM  did  not 
specifically  address  a  national  rule 
versus  park-specific  rules,  there  were 
some  who  commented  on  this  issue. 
Generally,  those  persons  do  not  think 
that  a  general  rule  could  cover  all  park 
situations  because  of  the  variations 
among  parks  in  such  areas  as  ambient 
soimd  levels.  For  example,  Air  Line 
Pilots  Association  (ALP A)  points  to  the 
amount  of  air  traffic  and  unusual  terrain 
at  the  Grand  Canyon,  which  require 
specific  reg\ilations  for  that  park. 

Several  commenters,  including  the 
Alaska  Regional  Office  of  the  National 
Parks  and  Conservation  Association, 
recommend  separate  regulations  for 
national  parks  in  Alaska  because,  in 
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some  instances,  air  travel  may  be  the 
only  way  to  access  these  parks. 

Some  commenters  suggest  flexible 
regulations  that  could  adjust  to  the 
varying  considerations  of  parks  (e.g., 
rules  that  could  vary  the  spacing  of 
flight-free  times). 

(3)  Regulation  of  sightseeing  versus 
regulation  of  all  commercial  overflights. 
Several  commenters  recommend 
extending  overflight  regulation  to  other 
types  of  aircraft  that  create  noise  over 
national  parks,  including  miUtary 
aircrait,  NFS  aircraft  used  for 
administrative  and  park  maintenance 
flights,  and  commercial  jets.  Several 
commenters  suggest  distinguishing 
between  private  and  commercial  flight 
operations  over  parkland  zones. 

(4)  Grand  Canyon  and  Hawaii  as 
models.  Some  commenters  support 
applying  the  same  limits  used  at  the 
Grand  Canyon  and  Hawaii  to  other 
parks,  while  other  commenters  oppose 
such  measures. 

(a)  Flight-free  zones  and  corridors. 
Several  commenters  oppose  the 
imposition  of  flight-free  zones  because 
they  would  create  higher  traffic  density 
and  therefore  increase  the  possibility  of 
accidents,  as  well  as  produce  greater 
noise  impacts.  Some  of  these 
commenters  point  to  the  experience  at 
the  Grand  Canyon  stating  that  SPAR  50- 
2  has  created  more  compressed  air 
traf&c  resulting  in  less  safety  and 
increased  noise  problems.  Others  say 
that  84  percent  of  the  Grand  Canyon  is 
already  traffic-free,  and  therefore 
additional  flight-free  zones  and 
corridors  are  unnecessary. 

Other  c  jmmenters  support  the 
estabUshment  of  such  corridors  over 
certain  sections  of  national  parks.  For 
example,  several  commenters  support  a 
two  mile  wide  no-fly  buffer  zone  around 
the  entire  perimeter  of  Hawaii's  national 
parkland. 

(b)  Flight-free  times.  Some 
commenters  are  against  establishing 
flight-6«e  time  periods  and  say  that  they 
would  do  little  to  mitigate  the  negative 
impacts  of  overflights.  Some  air  tour 
operators  say  that  these  restrictions 
would  also  have  substantial  economic 
consequences  on  their  operations. 

Other  commenters  support  the 
establishment  of  flight-free  times  or 
days,  some  of  whom  recommend 
capping  the  total  number  of  flights 
allowed  per  day  over  national  park.  For 
example,  the  Grand  Canyon  Chapter  of 
the  Sierra  Club  recommends  restricting 
the  total  number  of  flights  at  Grand 
Canyon  National  Park  to  pre-1975  levels 
in  order  to  reduce  crowding  in  flight 
corridors,  thereby  lessening  noise 
impacts  and  increasing  safety. 


(c)  Altitude  restrictions.  Many 
commenters  suggest  imposing  specific 
minimimi  flight  altitudes,  for  example, 
the  Grand  Canyon  Chapter  of  the  Sierra 
Club  recommends  that  altitude 
restrictions  not  allow  flights  below 
14,500  feet  mean  sea  level. 

Some  commenters,  such  as  the  Grand 
Canyon  Air  Tourism  Association, 
oppose  blanket  altitude  restrictions  that 
do  not  take  geographic  structures  into 
accoimt.  Other  commenters  argue  that 
altitude  restrictions  could  be  dangerous 
in  weather  that  necessitates  IFR 
operations. 

(5)  Use  of  noise  budgets  and 
incentives  for  quiet  aircraft  technology. 
Most  commenters  oppose  the  adoption 
of  noise  budgets  because  they  are 
difficult  to  administer  and  are  not  cost 
effective.  For  example,  the  Grand 
Canyon  Air  Tourism  Association  says 
that  noise  budgets  would  be  difficult  to 
apply  to  the  Grand  Canyon  because  they 
would  require  expensive  noise 
monitoring  to  ensure  equal 
implementation  by  operators.  Others 
argue  that  noise  budgets  would  not 
substantially  relieve  the  overall  noise 
problem. 

Several  commenters  support  the 
adoption  of  noise  budgets  because  they 
would  provide  operators  with  an 
incentive  to  operate  quiet  aircraft.  A 
number  of  commenters  recommend  that 
if  noise  budgets  are  adopted,  they 
should  be  grandfathered  to  the  current 
noise  level. 

Regarding  the  use  of  quiet  aircraft 
technology,  some  commenters  support 
governmental  incentives  to  encourage 
operators  to  use  quiet  aircraft.  Such 
incentives  could  include  tax  benefits, 
fee  abatements,  loan  programs,  and 
increased  allocations  on  the  number  of 
flights  allowed.  Several  air  tour 
operators  point  out  that  without  such 
incentives,  air  tour  operators  could  not 
afford  to  use  quiet  aircraft  technologies. 

(6  )  Factors  for  evaluating 
recommendations.  One  commenter,  the 
Sierra  Club  Legal  Defense  Fund,  says 
that  the  FAA  and  NFS,  in  evaluating 
recommendations,  should  ask:  Will  the 
measures  be  effective  in  eliminating 
aircraft  noise  in  noise  sensitive  areas? 
Are  fundamental  park  values,  including 
natural  quiet  and  protection  of  wildlife 
habitats,  fully  preserved  by  the 
rulemaking?  Can  the  FAA  and  NFS 
implement  effective  management  and 
enforcement  strategies? 

Another  commenter,  Helicopter 
Association  International,  recommends 
the  creation  of  a  Federal  Advisory 
Committee  to  conduct  studies,  analyze 
information,  and  recommend  regulatory 
actions  on  the  issue  of  overflights  over 
national  parks. 


(7)  The  need  for  special  operations 
specifications  for  conducting  sightseeing 
flights.  Some  commenters  say  that 
special  operations  specifications  for  air 
tour  operators  are  unnecessary,  while 
others  support  referencing  the  operation 
as  part  of  operator  specifications. 

Some  commenters,  addressing  air  toiu* 
operations  in  Hawaii,  recommend  that 
air  tour  operators  conducting  operations 
over  water  or  mountains  be  required  to 
have  special  safety  equipment  and 
appropriate  pilot  training.  These 
commenters  also  recommend  that  low- 
altitude  aircraft  operators  in  Hawaii 
adhere  to  instrument  flight  rules  and 
minimum  flight  regulations. 

(8)  Certificate  under  Part  121  or  Part 
135.  Most  commenters  agree  that  tour 
operation  flights  should  be  conducted 
under  part  135.  Commenters  do  not 
support  conducting  these  ffights  under 
part  121,  and  several  commenters  argue 
that  the  safety  record  would  not 
improve  if  the  requirements  of  part  121 
were  imposed.  These  commenters  also 
argue  that  operating  under  part  121 
would  not  be  cost  effective. 

(9)  Specific  parks  that  should  be 
regulated.  Some  commenters  mention 
specific  parks  or  areas  that  should  be 
regulated.  These  areas  include:  Folipoli 
State  Park  in  Maui,  Guadalupe  ' 
Moimtains  National  Park  in  west  Texas, 
Chiricahua  National  Monument  in 
southeastern  Arizona,  Catskill  Park, 
Adirondak  Park,  the  Shawangimk  Ridge, 
Allegany  State  Park,  Glacier  National 
Park,  the  Great  Smoky  Moimtains 
National  Park,  Fort  Vancouver  National 
Historic  Site,  the  Jamaica  Bay  vtrildlife 
preserve.  Grand  Teton  National  Park. 
Jedediah  Smith  Wilderness  Area,  and 
the  Grand  Canyon  National  Park. 

(10)  Justification.  Some  commenters 
object  to  the  justification  for  rulemaking 
presented  in  the  ANFRM.  Several 
commenters  state  that  NFS  has  not 
conducted  a  study  that  would  show  that 
the  park  experience  has  been  derogated 
by  air  tour  operations.  Others 
commented  that  noise  studies  being 
prepared  for  the  NFS  are  biased  against 
aircraft  operations  and  should  not  be 
used  in  their  present  form  for  any  of  the 
future  decisions  regarding  the  use  of 
airspace  over  NFS  land. 

As  to  the  authority  to  regulate, 
commenters  were  divided:  some  state 
that  the  FAA  should  continue  to 
regulate  airspace,  others  suggest  that 
NFS  should  have  authority  so  that  it  can 
regulate  all  visitors  to  a  park.  Certain 
commenters  question  whether  the 
FAAct  gives  the  agency  the  authority  to 
"protect"  the  population  on  the  groimd 
irom  aircraft  noise. 
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FAA  Response 

The  FAA  appreciates  the  time  and 
effort  that  persons  expended  to  respond 
to  this  ANPRM.  Although  comments 
concerning  overflights  of  the  national 
parks,  and  specifically  how  those  flights 
should  be  regulated,  are  somewhat 
polarized,  many  commenters  gave  the 
FAA  specific  advice  that  will  be  helpful 
in  future  rulemaking.  Commenters  have 
indicated,  for  example,  that  different 
parks  have  different  needs,  and  that 
even  within  parks,  some  areas  may  have 
different  priorities  for  restoring  'natural 
quiet'.  We  understand  that  while  quiet 
technology  aircraft  can  make  a 
difference  in  noise  levels,  there  must  be 
some  incentive  for  operators  to  obtain 
expensive  equipment.  Overall,  both  the 
FAA  and  MPS  have  gained  a  better 
imderstanding  of  the  various  positions 
on  these  issues,  both  from  those 
representing  air  tour  operators  and  those 
interested  in  preserving  the  beauty  and 
quiet  in  our  national  parks. 

Subsequent  Rulemaking  Efforts 

On  April  22. 1996.  President  Clinton 
issued  a  Memorandum  to  address  the 
significant  impacts  on  visitor  experience 
in  national  parks.  In  this  memorandum 
the  President  set  out  three  goals:  to 
place  appropriate  limits  on  sightseeing 
aircraft  at  the  GCNP;  to  address  the 
potential  impact  of  noise  at  Rocky 
Movmtain  National  Park;  and.  for  the 
national  park  system  as  a  whole,  to 
establish  a  framework  for  managing 
aircraft  operations  over  those  park  units 
identified  in  the  MPS  1994  study  as 
priorities  for  maintaining  or  restoring 
the  natural  quiet. 

In  response  to  this  memorandum,  the 
FAA  and  NFS  established,  imder  the 
authority  of  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  and  the 
National  Park  Service  Advisory  Board,  a 
National  Parks  Overflights  Working 
Group  (NPOWG).  TTie  NPOWG  members 
were  selected  to  represent  balanced 
interests  that  included  the  air  tour 
operators,  general  aviation  users,  other 
commercial  interests,  environmental 
and  conservation  organizations,  and 
Native  Americans.  The  NPOWG  was 
given  the  task  of  reaching  consensus  on 
a  recommended  NPRM  which  would 
establish  a  process  for  reducing  or 
preventing  the  adverse  effects  of 
commercial  air  tour  operations  over 
units  of  the  National  Park  System. 

The  NPOWG  met  bom  May  through 
November  1997.  In  December  1997, 
members  presented  a  concept  paper  to 
both  the  ARAC  and  the  NFS  Advisory 
Board.  Both  advisory  groups  accepted 
the  proposed  concept,  which  provides  a 
mechanism,  a  process,  whereby  each 


unit  of  the  National  Park  System  will 
determine  the  necessary  restrictions  for 
that  unit  based  on  a  park  management 
plan  that  will  be  developed  by  the  FAA 
with  guidance  from  the  NPS  and  with 
input  firom  all  interested  parties. 

Following  the  acceptance  of  the 
concept  by  the  ARAC  and  NPS  Advisory 
Board,  the  FAA  and  NPS  are  assisting 
the  NPOWG  in  developing  an  NPRM. 
The  FAA  anticipates  that  when  the 
NPRM  is  ready  for  publication,  it  would 
also  plan  public  meetings  to  gain 
additional  comment  on  how  the  concept 
would  work  for  individual  parks. 

Issued  in  Washington,  DC  on  April  5. 1999. 
David  Tra3fiiham, 

Assistant  Administrator  for  Policy,  Planning, 
and  International  Aviation. 
Jacqueline  Lowey. 

Deputy  Director,  National  Park  Service. 
(FR  Doc.  99-«920  Filed  4-«-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  98P-0968] 

Food  l^iseling:  Declaration  of 
Ingredients 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  ingredient  labeling 
regulations  to  permit  the  use  of  "and/ 
or"  labeling  for  the  various  fish  species 
used  in  the  production  of  processed 
seafood  products,  i.e.,  surimi  and 
surimi-containing  foods.  This  action 
responds  to  a  petition  submitted  by  the 
National  Fisheries  Institute  (NFI) 
requesting  more  flexible  ingredient 
labeling  for  the  fish  ingredients  used  in 
the  prcSuction  of  surimi  products.  This 
proposed  rule  would  permit 
manufacturers  of  surimi  and  surimi- 
containing  products  to  maintain  a  single 
label  inventory  identifying  all  of  the  fish 
species  that  may  be  used  in  the 
manufoctuie  of  the  surimi  product. 
DATES:  Comments  by  June  23. 1999.  See 
section  Vm  of  this  document  for  the 
proposed  effective  date  of  a  final  rule 
based  on  this  document. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 


FOR  FURTHER  INFORMATKM  CONTACT: 
Felicia  B.  Satchell,  Center  for  Food 
Safiety  and  Applied  Nutrition  (HFS- 
158),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-5099. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

"Siuimi"  is  a  fish  protein  product 
made  from  minced  fish  meat  that  has 
been  washed  to  remove  fat,  blood. 
pigm«its,  odorous  and  other 
undesirable  substances  and  that  has 
been  mixed  with  cryoprotectants  such 
as  sugar  or  sorbitol  to  prevent  freezer 
bum  (Ref.  1).  The  fish  species  used  in 
surimi  and  surimi-containing  products 
are  primarily  Alaskan  pollock,  Pacific 
whiting/hake,  cod,  and  arrowtooth 
floimder.  As  an  intermediate  processed 
seafood  product,  surimi  is  then  used  in 
the  formulation  of  a  variety  of  finished 
seafood  products,  such  as  imitation  crab 
and  lobster  meat. 

Section  403(i)(2)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  343(i)(2))  provides  that  the  label 
of  a  food  like  surimi  that  is  fabricated 
from  two  or  more  ingredients  must  bear 
the  common  or  usual  name  of  each 
ingredient.  Section  403(i)(2)  of  the  act 
further  provides  that  when  compliance 
with  this  requirement  is  impracticable, 
or  results  in  deception  or  unfafr 
competition,  FDA  can  estabUsh 
exemptions  by  regulation.  FDA's 
regulations  implementing  section 
403(i)(2)  of  the  act  generally  require  that 
ingredients  used  to  fabricate  a  food  must 
be  declared  on  the  label  by  their 
common  or  usual  name  in  descending 
order  of  predominance  by  weight 
(§  101.4(a)(1)  and  (b)(2)  (21  CFR 
101.4(a)(1)  and  (b)(2))).  However,  under 
section  403(i)(2)  of  the  act,  FDA  has, 
through  rulemaking,  issued  exceptions 
to  the  requirement  in  §  101.4(a)(1)  and 
(b)(2)  when  the  agency  has  concluded 
that  compliance  with  these  provisions  is 
impracticable  or  may  result  in  deception 
or  unfair  competition.  For  example, 
FDA  allows  "and/or"  ingredient 
labeling  when  the  agency  believes  it  is 
impracticable  for  manufacturers  to 
acUiere  to  a  fixed  ingredient  profile.  The 
most  recent  rulemaking  where  FDA  has 
provided  for  the  use  of  "and/or" 
labeling  is  in  the  declaration  of  wax  and 
resin  coatings  on  fresh  fruits  and 
vegetables  (58  FR  2850  at  2875,  January 

6, 1993). 

With  respect  to  the  general 
requirements  for  compliance  with 
section  403(i)(2)  of  the  act,  the  agency 
has  specifically  outlined  in  guidance 
docimients  how  ingredients  in  certain 
foods  should  be  declared.  For  processed 
and/or  blended  seafood  products  that 
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are  comp>osed,  all  or  in  part,  of  surimi, 
FDA's  Compliance  Policy  Guide  (CPG) 
540.700  advises  that  manufactiirers  of 
these  products  should  declare  the 
specific  names  of  all  seafoods  used  in 
the  product  in  the  ingredient  statement 
in  descending  order  of  predominance. 
To  comply  with  section  403(i)(2)  of  the 
act  and  §  101.4(a)  and  (b),  ingredient 
statements  on  the  labels  of  surimi  and 
surimi-containing  products  that  are 
made  from  more  than  one  fish  species 
must  declare  each  of  the  fish  species 
used  to  fabricate  that  food  in  descending 
order  of  predominance  by  weight 
(§  101.4(a)). 

n.  The  Petition 

A.  Requested  Provisions 

FDA  received  a  citizen  petition  bom 
the  NFI  (filed  October  13. 1998.  Docket 
No.  96P-0968)  (hereinafter  referred  to  as 
the  petition)  requesting  that  the  agency 
revise  CPG  540.700  to  permit  the  use  of 
"and/or"  labeling  in  the  ingredient 
declaration  of  the  fish  species  used  in 
siuimi  and  surimi-containing  foods  (Ref. 
2).  Specifically,  the  petition  requested 
that  the  CPG  be  revised  as  follows: 

The  specific  names  of  all  seafoods  used  in 
the  product  shall  appear  in  the  ingredient 
statement  in  descending  order  of 
predominance  ("p>ollock"  must  be  used  as 
opposed  to  "white  fish";  "snow  crab"  rather 
than  "crab"),  except  that,  if  the  manufacturer 
is  unable  to  adhere  to  a  constant  pattern  of 
fish  species  in  the  product,  the  listing  of 
species  need  not  be  in  descending  order  of 
predominance.  Fish  species  not  present  in 
the  product  may  be  listed  if  they  are 
sometimes  used  in  the  product.  Such 
ingredients  shall  be  identified  by  words 
indicating  that  they  may  or  may  not  be 
present,  such  as  "or."  "and/or,"  or  "contains 
one  or  more  of  the  following:". 

The  petition  contends  that  the 
requested  action  would  alleviate 
significant  quality,  manufacturing, 
logistical,  and  financial  burdens  that  the 
surimi  industry  ciinently  faces,  yet  still 
ensure  that  consumers  receive  truthful, 
nonmisleading  information  about  the 
composition  of  surimi  and  surimi- 
containing  products. 

B.  Basis  for  Requested  Provisions 

The  iequest  in  the  petition  for 
permission  to  use  "and/or"  labeling  for 
siirimi-containing  products  was  based 
on  several  arguments.  While  the  agency 
finds  merit  in  all  of  the  argimients 
discussed  in  the  petition,  it  will  only 
discuss  in  this  document  those 
arguments  that  pertain  to  the  standards 
set  out  in  section  403(i)(2)  of  the  act  and 
form  the  primary  basis  on  which  the 
agency  has  been  persuaded  to  propose 
an  exception  to  the  existing  ingredient 
labeling  regulations. 


1.  Due  to  Seasonality  and  Quota 
Limitations,  Manufactiuers  are  Unable 
To  Adhere  to  a  Constant  Pattern  of  Fish 
Species  in  Producing  Surimi  tmd 
Surimi-Containing  Foods 

According  to  the  petition,  the 
commercial  availability  of  a  specific  fish 
species  used  in  the  manufacture  of 
surimi  and  surimi-containing  foods  is 
variable  and  depends  upon  several 
factors  out  of  the  manufacturer's 
control,  including:  The  length  of  the 
harvesting  season,  the  quota  limitations 
for  each  species,  and  the  cost.  Each  fish 
species  is  available  for  harvesting  only 
during  certain  periods  of  the  year.  For 
example,  the  harvest  season  for  pollock 
"A"  normally  opens  in  mid-January  and 
runs  through  mid-February.  The  harvest 
season  for  Pollock  "B"  typically  runs 
frtim  mid-September  through  mid- 
October.  Similarly,  the  harvest  season 
for  Pacific  whiting  begins  in  May  and 
continues  into  the  summer. 

Harvest  quotas  will  also  impact  on  the 
availability  of  a  particular  fish  species. 
According  to  the  petition,  only  limited 
quantities  of  specific  fish  species  may 
be  harvested  during  a  given  season.  Due 
to  provisions  established  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.),  harvest  quotas  are 
established  through  the  National 
Fishery  Management  Program  and  are 
managed  by  regional  fishery 
management  coimcils.  Once  a  quota  has 
been  filled,  no  more  of  that  species  may 
be  harvested  until  the  next  season. 
(Thus,  the  actual  length  of  a  harvest 
season  can  be  impredictable,  depending 
upon  the  type  and  number  of  companies 
or  vessels  entering  a  fishery,  and  the 
pace  with  which  applicable  quotas  are 
filled.)  Quotas  fluctuate  according  to 
estimated  species  biomass,  and, 
therefore,  vary  from  season  to  season, 
and  from  year  to  year.  In  siun,  the 
petition  contends  that,  because  surimi 
can  be  and  is  made  fitim  a  variety  of  fish 
species,  the  variability  in  harvest 
seasons  and  quotas  confoimds 
prediction  of  the  specific  composition  of 
siirimi  that  will  be  available  at  any 
given  time  for  processing  into  a  finished 
seafood  product. 

2.  FDA's  Ciurent  Ingredient  Labeling 
Requirements  Place  Unwarranted 
Burdens  on  Manufacturers  of  Surimi 
and  Surimi-containing  Foods  by  Forcing 
Them  to  Maintain  and  Coordinate 
Several  Inventories  of  Species-spedfic 
Surimi  and  Contingent  Labels  That 
£>eclare  the  Specific  Fish  Species  Used 
to  Make  the  Surimi 

The  petition  states  that  the  associated 
label  storage  burdens  (i.e.,  maintaining 


different  label  inventories  for  surimi- 
containing  foods  that  account  for  all 
possible  fish  species  or  predominance 
combinations]  are  compounded  because 
frozen  surimi  quickly  loses  its 
functionality  durii^  storage,  and 
manufactiuers  are  constantly  forced  to 
adjust  overall  product  formulations  to 
maintain  consistent  quality.  ^  Therefore, 
the  petition  argues  that  modification  of 
the  existing  ingredient  labeling 
requirements  would  not  only 
significantly  reduce  the  economic 
burden  on  surimi  manufacturers,  but 
also  promote  the  goal  of  effective 
management  of  harvestable  resoiut:es. 

The  petition  contends  that  because  of 
the  inventory  constraints  on  holding 
multiple  labels  for  the  same  product, 
administrative  difficulties  of  ensuring 
that  correct  labels  are  used,  and 
logistical  problems  of  having  multiple 
product  codes  for  the  same  item, 
companies  are  effectively  forced  to 
produce  finished  surimi  food  products 
frx>m  single  fish  species.  This  becomes 
a  problem,  however,  due  to  the 
limitations  of  availability  of  various  fish 
species  used  to  make  surimi. 
Consequently,  the  petition  contends  that 
it  is  impracticable  for  manufacturers  of 
sunmi  and  surimi-containing  foods  to 
comply  with  the  existing  ingredient 
labeling  regulations  and  that  an 
exception  in  the  form  of  "and/or" 
labeling  is  warranted.  According  to  the 
petition,  permitting  the  use  of  a  single 
label  that  declares  each  of  the  fish 
species  that  may  be  present  in  the 
product  would  ease  the  impracticability 
and  unwarranted  burdens  of  the  existing 
in^dient  labeling  requirements. 

The  petition  also  explains  that, 
because  the  fish  ingredients  used  in 
surimi  are  decharacterized  through 
processing,  the  specific  fish  species 
used  in  surimi  is  unimportant  and 
neither  characterizes  the  food  nor 
influences  consumers'  purchase 
decisions.  According  to  the  petition, 
finished  surimi  products  have  similar 
economic  value  and  nutritional 
attributes  regardless  of  the  species 
originally  used  in  its  manufacture. 

As  noted  previously,  the  fish  species 
used  in  siirimi  and  surimi-containing 
products  are  primarily  Alaskan  poUtxJc, 
Pacific  whiting/hake,  cod,  and 


>  The  petition  further  mentioned  that  the 
limitations  created  by  the  existing  ingredient 
labeling  requirements  also  hinder  the  ability  of  the 
seafood  industry  to  use  conventional  and 
innovative  surimi  processing  technologies  to 
optimize  the  jrield  of  both  target  fish  species  (e.g., 
pollock,  cod,  Pacific  whiting)  and  nontarget,  by 
catch  species  (e.g.,  arrowtooth  flounder)  and  that 
the  North  American  Pacific  Fishery  Management 
Council  has  imposed  increased  utilization  and 
recovery  mandates  on  seafood  harvesters  and 
processors. 
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arrowtooth  flounder.  When  making 
surimi,  the  fish  are  processed  shortly 
after  they  are  caught.  They  are  headed, 
gutted,  gilleted,  skinned,  deboned,  and 
minced.  Once  minced,  the  meat  is 
processed  through  a  series  of  washes. 
After  each  wash,  the  minced  fish  is 
pressed  through  a  rotary  screen  to 
dewater  the  product.  The  wash  and 
screening  steps  are  critical  in  removing 
blood,  fat,  pigments,  and  enzymes 
characteristic  of  the  particxilar  fish 
species  used.  Each  wash  step,  beginning 
with  the  first,  removes  features 
associated  with  taste,  smell,  and  color. 
The  resultant  fish  ingredient  is  further 
refined,  mixed  with  cryoprotectants, 
extruded  into  blocks,  and  fiozen. 

The  petition  argues  that  this 
processing  produces  a  completely 
decharacterized  myofibrillar  (i.e., 
muscle  fiber)  protein  such  that  even  the 
most  sophisticated  laboratory 
techniques  cannot  determine  with 
certainty  the  source  fish  of  the  protein. 
Likewise,  the  petition  argues,  this 
processing  allows  the  interchangeability 
of  different  fish  species  because 
regardless  of  the  fish  species  used,  the 
resultant  myofibrillar  proteins  are 
functionally  interchangeable. 

m.  Agency  Response 

The  agency  has  considered  the 
arguments  raised  in  the  petition  and 
finds  that  there  is  considerable  merit  in 
the  need  for  more  flexible  ingredient 
labeling  with  regard  to  the  particular 
fish  species  used  in  the  production  of 
surimi  and  surimi-containing  foods. 
Information  available  to  the  agency  (Ref. 
1)  supports  the  position  stated  in  the 
petition  that  the  processing  of  surimi 
sufficiently  decharacterizes  the  fish 
protein  such  that  the  species  from 
which  the  fish  protein  is  derived  is  no 
longer  distinguishable.  In  addition,  the 
agency  recognizes  the  limitations 
imposed  by  harvesting  seasons  and 
quotas  on  the  availability  of  specific  fish 
species,  and  the  impracticabiUty  of 
maintaining  different  label  inventories 
to  reflect  any  and  all  possible 
formulation  combinations. 
Consequently,  the  agency  tentatively 
concludes  that  the  existing  ingredient 
labeling  requirements  are  impracticable 
for  the  declaration  of  the  fish  ingredient 
in  surimi  and  surimi-containing  foods. 
Moreover,  the  agency  is  persuaded  by 
the  argiuments  presented  in  the  petition 
that  the  use  of  a  more  flexible  ingredient 
labeling  requirement  will  not 
disadvantage  consiuners  because  the 
specific  source  of  the  fish  protein  has 
little  bearing  on  the  economic  value, 
taste,  or  quality  of  the  finished  food. 
Under  the  provision  the  agency  is 
proposing  in  this  document,  consumers 


who  use  the  ingredient  label  to  avoid 
certain  foods  for  health-related  reasons 
will  still  receive  adequate  information 
about  the  basic  nature  of  the  food  and 
will  be  able  to  make  informed  purchase 
decisions.  Thus,  the  agency  tentatively 
finds  that,  like  other  permitted  uses  of 
"and/or"  ingredient  labeling,  the  use  of 
such  labeling  for  the  declaration  of  the 
fish  species  in  processed  seafood 
products  is  consistent  with  other 
exceptions  to  the  ingredient  labeling 
requirements  and  would  not 
compromise  the  type  or  amount  of 
information  received  by  the  consiuner 
regarding  surimi  and  svuimi-containing 
foods. 

The  agency  notes,  however,  that  the 
action  requested  in  the  petition,  i.e., 
revision  of  CPG  540.700,  is  not  an 
appropriate  mechanism  for  the  type  of 
relief  requested.  As  set  out  in  section 
403(i)(2)  of  the  act,  FDA  can 
affirmatively  sanction  the  use  of  "and/ 
or"  labeling  only  through  notice  and 
comment  rulemaking.  Thus,  the  agency 
is  proposing  to  amend  its  ingredient 
labeling  regulations  in  §  101.4(b)  to 
provide  for  the  use  of  "and/or"  labeling 
of  the  specific  fish  species  used  in  the 
fabrication  of  surinM  and  surimi- 
containing  foods.  (The  agency  notes  that 
at  the  time  a  final  rule  is  issued  in  this 
matter,  a  revised  CPG  also  will  be  issued 
to  reflect  the  final  rule.) 

IV.  The  Proposal 

As  noted  in  section  III  of  this 
document,  revising  the  CPG  is  not  an 
appropriate  mechanism  to  provide  for 
the  use  of  "and/or"  labeling  in  the 
ingredient  declaration  of  the  fish  protein 
species  in  surimi  and  surimi-containing 
foods.  Consequently,  the  agency  is  not 
proposing  the  language  that  was 
suggested  in  the  petition.  However,  the 
agency  believes  that  the  language  that  it 
is  proposing  in  this  document  will 
effectively  permit  manufacturers  of 
siuimi  and  surimi-containing  foods  to 
maintain  a  single  label  inventory  for  use 
on  such  products  formulated  from 
protein  derived  from  a  variety  of  fish 
species.  Furthermore,  the  agency 
believes  that  the  action  it  is  proposing 
in  this  dociunent  is  consistent  with  its 
other  provisions  providing  flexibiUty  in 
ingredient  declaration  of  certain 
ingredients.  SpecificaUy.  the  agency  is 
proposing  that  the  specific  fish  species 
may  be  declared  using  "and/or"  labeling 
to  list  the  fish  species  that  are 
sometimes  used  in  the  food. 
Considering  the  information  presented 
in  the  petition  regarding  the  processing 
of  the  fish  ingredient  coupled  with  other 
information  available  to  the  agency 
describing  the  production  of  surimi 
(Ref.  1),  the  agency  believes  that  a  term 


such  as  "fish  protein"  could  be  used  to 
describe  the  fish  ingredient  used  in  the 
production  of  surimi.  For  example,  a 
manufacturer  of  a  processed  seafood 
product  that  contains  surimi  could  list 
the  various  fish  species  that  might  be 
used  to  produce  ihe  surimi  in  the 
product's  Ust  of  ingredients  by  stating 
"fish  protein  (contains  one  or  more  of 
the  following:  Pollock,  cod  and/or 
pacific  whiting)." 

V.  Analysis  of  Economic  Impacts 

A.  Benefit-Cost  Analysis 

FDA  has  examined  the  impacts  of  this 
proposed  rule  imder  Executive  Order 
12866.  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity). 
According  to  Executive  Order  12866,  a 
regulatory  action  is  "significant"  if  it 
meets  any  one  of  a  niunber  of  specified 
conditions,  including  having  an  annual 
effect  on  the  economy  of  $100  million; 
adversely  affecting  in  a  material  way  a 
sector  of  the  economy,  competition,  or 
jobs;  or  if  it  raises  novel  legal  or  policy 
issues.  FDA  finds  that  this  proposed 
rule  is  not  a  significant  regulatory  action 
as  defined  by  Executive  Order  12866.  In 
addition,  it  has  been  determined  that 
this  proposed  rule  is  not  a  major  rule  for 
the  purpose  of  congressional  review.  For 
the  purpose  of  congressional  review,  a 
major  rule  is  one  which  is  likely  to 
cause  an  annual  effect  on  the  economy 
of  $100  million;  a  major  increase  in 
costs  or  prices;  significant  effects  on 
competition,  employment,  productivity, 
or  innovation;  or  significant  effects  on 
the  abiUty  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

FDA  agrees  with  the  petitioner  that 
the  current  combination  of  seasonal 
species  harvests,  harvesting  limits, 
labeling  regiUations.  and  limited 
product  storage  times  places  an 
unwarranted  and  costly  logistical 
burden  on  surimi  manufactm^rs.  This 
combination  of  circumstances  forces 
surimi  manufacturers  to  maintain  and 
coordinate  several  inventories  of 
species-specific  surimi  and  contingent 
labels  that  declare  the  specific  fish 
species  used  to  make  the  surimi.  The 
convergence  of  these  conditions  also 
hampere  the  seafood  industry's  efforts  to 
use  conventional  and  innovative  surimi 
processing  technologies  to  optimize 
fishery  yield. 
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This  proposed  rule  will  mitigate  the 
logistical  burden  faced  by  suriini 
manufacturers.  Because  surimi 
manufacturers  will  be  able  to  maintain 
a  single  label  inventory  and  use 
innovative  technologies,  they  will  be 
able  to  operate  more  efficiently.  Because 
of  lower  production  costs,  consumers 
may  see  slightly  lower  prices  for  surimi. 
Because  of  the  greater  flexibility  for 
species  usage,  the  goals  of  fisheries 
management  will  be  easier  to  achieve. 

This  proposed  rule  will  not  result  in 
any  increase  in  societal  costs.  Because 
the  proposed  rule  is  permissive,  there 
are  no  costs  imposed  on  producers. 
Because  the  new  labels  adequately 
inform  consumers,  there  will  be  no  costs 
to  them  in  terms  of  lost  information  or 
increased  search  costs. 

B.  Small  Entity  Analysis 

FDA  has  examined  the  impacts  of  this 
proposed  rule  under  the  Regulatory 
Flexibility  Act  (RFA).  The  RFA  (5  U.S.C. 
601-612)  requires  Federal  agencies  to 
consider  alternatives  that  would 
minimize  the  economic  impact  of  their 
regulations  on  small  businesses  and 
other  small  entities.  In  compliance  with 
the  RFA,  FDA  finds  that  this  proposed 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Because  this  proposed  rule  imposes 
no  costs,  it  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  under  the  RFA  {5 
U.S.C.  601-612),  the  agency  certifies 
that  this  proposed  rule  vtdll  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates  Reform  Act  of 
1995 

FDA  has  examined  the  impacts  of  this 
proposed  rule  under  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  This  rule  does  not 
trigger  the  requirement  for  a  written 
statement  under  section  202(a)  of  the 
UMRA  because  it  does  not  impose  a 
mandate  that  results  in  an  expenditure 
of  $100  million  (adjusted  annually  for 
inflation)  or  more  by  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector,  in  any  one  year. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


VII.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
ingredient  declaration  provisions  that 
fall  within  the  scope  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  agency  tentatively  concludes 
that  the  proposed  provisions  set  forth 
below  for  the  declaration  of  fish 
ingredients  using  "and/or"  labeling 
would  not  impose  any  new  information 
collection  requirements  because  they 
create  an  exception  from  existing 
ingredient  declaration  reiquirements  to 
make  compliance  easier.  The  ingredient 
declaration  burden  under  §  101.4(b)  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB  control 
number  0910-0381).  To  ensure  that  no 
additional  burden  has  been  overlooked, 
however,  FDA  seeks  public  comment  on 
this  tentative  conclusion. 

VIII.  Comments  and  Proposed  Dates 

Interested  persons  may,  on  or  before 
June  23, 1999,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

FDA  proposes  that  any  final  rule  that 
may  issue  based  on  this  proposal 
become  effective  on  the  date  that  it  is 
published  in  the  Federal  Register. 
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placed  on  display  at  the  Dockets 
Management  Branch  (address  above) 
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between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling,  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  is  amended  as  follows: 

PART  101— FOOD  LABEUNG 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1453, 1454, 1455;  21 
U.S.C  321,  331,  342,  343.  348,  371. 


2.  Section  101.4  is  amended  by 
adding  paragraph  (b)(23)  to  read  as 
follows: 

$101.4    Food;  designation  of  ingredients. 

•        •        *        *        • 

(b)*** 

(23)  When  processed  seafood 
products  contain  fish  protein 
ingredients  consisting  primarily  of  the 
myofibrillar  protein  fraction  bom  one  or 
more  fish  species  and  the  manufacturer 
is  unable  to  adhere  to  a  constant  pattern 
of  fish  species  in  the  fish  protein 
ingredient,  because  of  seasonal  or  other 
limitations  of  species  availability,  the 
common  or  usual  name  of  each 
individual  fish  species  need  not  be 
listed  in  descending  order  of 
predominance.  Fish  species  not  present 
in  the  fish  protein  ingredient  may  be 
listed  if  they  are  sometimes  used  in  the 
product.  Such  ingredients  must  be 
identified  by  words  indicating  that  they 
may  not  be  present,  such  as  "or",  "and/ 
or",  or  "contains  one  or  more  of  the 
following:",  e.g.,  "fish  protein  (contains 
one  or  more  of  the  following:  Pollock, 
cod,  and/or  pacific  whiting)". 

Dated:  March  27, 1999. 
William  K.  Hubbard. 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  99-8795  Filed  4-9-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Part  1308 
[DEA-182N] 

Schedules  of  Controlled  Substances: 
Proposed  Placement  of  Ketamine  Into 
Schedule  III 

AGENCY:  Drug  Enforcement 
Administration,  Department  of  Justice. 
action:  Notice  of  withdrawal  of 
proposed  rule. 

summary:  The  Drug  Enforcement 
Administration  (DEA)  is  withdrawing  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
which  was  published  on  Jime  2, 1981 
(46  FR  29484).  This  NPRM  proposed  tiie 
placement  of  the  substance  ketamine, 
and  salts  thereof,  into  Schedule  HI  of  the 
Controlled  Substances  Act  (CSA).  In 
1981,  however,  the  DEA  concluded  that 
evidence  of  actual  abuse  was  not 
sufficient  to  proceed  with  the 
rulemaking  process.  The  DEA  did  not 
withdraw  the  NPRM,  but  continued  to 
monitor  the  diversion  and  abuse  of  the 
drug.  In  light  of  additional  evidence,  the 
DEA  now  has  sufficient  data  to  proceed 
with  the  control  of  ketamine. 
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So  as  to  eliminate  any  confusion 
which  may  arise  regarding  the  basis  of 
the  proposed  action,  the  DEA  is 
withdrawing  the  original  NPRM  (46  FR 
29484)  and  imder  a  separate  notice  in 
this  issue  of  the  Federal  Register,  the 
DEA  is  pubUshing  a  new  NPRM  which 
proposes  the  placement  of  the  substance 
ketamine,  its  salts,  isomers,  and  salts  of 
isomers,  into  Schedule  HI  of  the  CSA. 
DATES:  The  proposed  rule  is  withdrawn 
on  April  9, 1999. 

FOR  FURTHER  INFORMATIOH  CONTACT: 
Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington.  D.C.  20537;  Telephone: 
202-307-7183;  FAX:  202-307-6570. 
SUPPLEMENTARY  INFORMATION:  On  June  2, 
1981,  the  DEA  published  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  (46  FR  29484).  The 
NPRM  proposed  to  add  the 
noncontroUed  substance  ketamine  and 
any  salts  thereof  to  Schedule  III  of  the 
Controlled  Substances  Act  (21  U.S.C. 
801  et  seq.).  The  DEA  received  seven 
letters  in  response  to  the  NPRM. 
Comments  in  support  of  the  proposed 
action  were  received  from  the  American 
Veterinary  Medical  Association  and  a 
professor  at  the  Texas  A  &  M  University, 
College  of  Veterinary  Medicine. 
Comments  in  opposition  were  received 
from  the  Warner-Lambert  Company,  the 
Humane  Society  of  the  United  States, 
the  Division  of  Comparative  Medicine  at 
the  Johns  Hopkins  University  School  of 
Medicine,  the  Department  of  Laboratory 
Animal  Medicine  at  the  Southwest 
Foundation  for  Research  and  Education, 
and  the  Director  of  Scientific  Support 
Services,  Primate  Research  Institute  at 
the  New  Mexico  State  University.  No 
requests  for  a  hearing  were  received. 

The  DEA,  after  careful  consideration, 
determined  to  postpone  proceeding 
with  the  proposed  regulatory  action. 
While  the  substance's  potential  for 
abuse  was  established,  the  DEA 
concluded  that  the  number  of 
documented  cases  of  abuse  of  the 
substance  was  insufficient  to  justify  the 
regulatory  action  in  1981.  The  DEA  did 
not  withdraw  the  NPRM  and  terminate 
further  rulemaking  on  the  proposal,  but 
continued  to  monitor  the  diversion  and 
abuse  of  ketamine.  In  1992,  an  increase 
in  the  niunber  of  cases  of  diversion  and 
abuse  was  first  noted.  Elsewhere  in  this 
issue  of  the  Federal  Register,  the  DEA 
publishes  a  new  NPRM,  which  results 
from  the  current  experience  as  it  relates 
to  the  diversion  and  abuse  of  ketamine. 
So  as  to  eliminate  any  confusion  which 
might  arise  regarding  the  basis  of  the 
proposed  action,  the  DEA  is 
withdrawing  the  1981  NPRM  (46  FR 


29484  June  2. 1981)  and  terminating 
further  rulemaking  on  this  proposal. 

Dated:  April  2. 1999. 
Donnie  R.  Marshall, 
Deputy  Administrator. 
[PR  Doc.  99-8812  Filed  4-8-09;  8:45  am] 
MLUNQ  OOOE  4410-OMI 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

PEA-183P] 

21  CFR  Part  1308 

Schedules  of  Controlled  Substances: 
Proposed  Placement  of  Ketamine  Into 
Schedule  III 

AGENCY:  Drug  Enforcement 

Administration,  Justice. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  is  issued 
by  the  Deputy  Administrator  of  the  Drug 
Enforcement  Administration  (DEA).  It 
proposes  the  placement  of  the  substance 
ketamine,  including  its  salts,  isomers, 
and  salts  of  isomers,  into  Schedule  HI  of 
the  Controlled  Substances  Act  (CSA). 
This  proposed  action  is  based  on  an 
evaluation  of  the  relevant  data  by  the 
DEA  and  a  recommendation  from  the 
Assistant  Secretary  for  Health  and 
Surgeon  General  of  the  Department  of 
Health  and  Human  Services  (DHHS) 
that  ketamine  and  products  containing 
it  be  placed  into  Schedule  HI  of  the 
CSA.  The  effect  of  this  proposed  action 
vnll  be  to  discourage  the  diversion  and 
abuse  of  ketamine,  and  subject  ketamine 
to  the  regulatory,  civil  and  criminal 
controls  of  a  Schedule  III  controlled 
substance. 

DATES:  Comments  and  objections  must 
be  received  on  or  before  Jime  8, 1999. 
ADDRESSES:  Comments  and  objections 
should  be  submitted  in  quintupUcate  to 
the  Deputy  Administrator,  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537;  Attention:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537;  Telephone: 
202-307-7183;  FAX:  202-307-6570. 
SUPPLEMENTARY  INFORMATION:  Ketamine 
hydrochloride  has  been  marketed  in  the 
United  States  since  1971  as  a  rapid- 
acting  general  anesthetic.  It  is  used  in 
both  human  and  veterinary  practice. 
Chemically,  ketamine  is  related  to  PCP, 
a  Schedule  II  controlled  substance.  The 
effects  produced  with  use  of  ketamine 
are  similar,  although  less  intense  and 


shorter  in  duration,  to  those  produced 

by  PCP. 

The  DHHS.  by  letter  of  March  18. 
1981.  recommended  to  the  DEA  that 
ketamine  and  products  containing  it  be 
place  into  Schedule  III  of  the  CSA.  The 
DEA  published  a  notice  of  proposed 
rulemaking  (NPRM)  (46  FR  29484,  June 
2, 1981)  which  proposed  the  placement 
of  the  subsUmce  ketamine  and  salts 
thereof,  into  Schedule  III  of  the  CSA.  In 
response  to  the  NPRM,  the  DEA 
received  seven  letters.  Comments  in 
support  of  the  proposed  action  were 
received  from  the  American  Veterinary 
Medical  Association  and  a  professor  at 
the  Texas  A  &  M  University,  College  of 
Veterinary  Medicine.  Comments  in 
opposition  were  received  from  the 
Warner-Lambert  Company,  the  Humane 
Society  of  the  United  States,  the 
Division  of  Comparative  Medicine  at  the 
Johns  Hopkins  University  School  of 
Medicine,  the  Department  of  Laboratory 
Animal  Medicine  at  the  Southwest 
Foimdation  for  Research  and  Education, 
and  the  Director  of  Scientific  Support 
Services,  Primate  Research  Institute  at 
the  New  Mexico  State  University.  On 
review  of  the  comments  and  the  yearly 
average  of  four  documented  instances  of 
diversion  or  abuse  between  1975  and 
1981,  the  DEA  determined  that  the 
incidence  of  actual  abuse  was  not 
sufficient  to  sustain  the  scheduling 
action.  The  DEA  continued  to  monitor 
the  situation. 

The  DEA  summarized  the  relatively 
little  actual  abuse  information  available 
to  it,  and  by  letter  of  August  14. 1984, 
asked  the  DHHS  if  its  previous 
recommendation  for  control  of  ketamine 
as  a  Schedule  III  controlled  substance 
should  stand.  The  DHHS,  by  letter  of 
November  29, 1984,  requested  the 
information  of  abuse  to  which  the  DEA 
had  referred.  The  DEA  furnished  the 
information  to  the  DHHS  by  letter  of 
February  18, 1985.  By  letter  of 
September  8, 1986.  the  DHHS 
reaffirmed  the  recommendation  to  place 
ketamine  into  Schedule  III  of  the  CSA. 
On  this  occasion,  as  earfier,  the  DEA 
determined  that  the  incidence  of  actual 
abuse,  roughly  five  documented  cases  of 
diversion  or  abuse  per  year  for  the 
1980-1986  period,  was  not  sufficient  to 
sustain  the  scheduling  action  and 
continued  to  monitor  the  situation. 

Since  1992,  775  reports  of  ketamine 
diversion  or  abuse  have  been  received 
by  the  DEA.  The  incidence  of  law 
enforcement  encoimters  of  individuals 
selling  the  drug,  under  its  influence,  or 
who  had  it  in  Aeir  possession,  along 
with  the  wide  geographic  distribution  of 
the  encounters,  the  involvement  of 
teenagers  and  young  adults,  the 
occurrence  of  veterinary  clinic 
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burglaries  directed  at  ketamine,  the 
spreading  notoriety  of  ketamine  as  a 
party  drug,  "Special  K"  or  "K",  and  the 
niunber  of  ketamine  abuse  related 
hospital  emergency  department  visits 
have  caused  the  DEA  to  reconsider  the 
noncontrolled  status  of  the  drug. 

In  1998,  the  DEA  submitted  the  DHHS 
information  relevant  to  each  of  the  eight 
factors  which  are  determinative  of 
control  under  the  CSA.  By  letter  of 
December  17, 1998,  the  Assistant 
Secretary  for  Health  and  Surgeon 
General  responded  reconunending  that 
ketamine  be  added  to  Schedule  III. 
Enclosed  with  the  letter  was  a  document 
which  summarized  the  findings  related 
to  the  factors  which  the  CSA  requires 
the  Secretary  to  consider  [21  U.S.C. 
811(c)). 

The  factors  considered  by  the 
Assistant  Secretary  for  Health  and 
Surgeon  General  and  the  DEA  with 
respect  to  ketamine  were: 

(1)  Its  actual  or  relative  potential  for 
abuse; 

(2)  Scientific  evidence  of  its 
pharmacologocial  effect; 

(3)  The  state  of  current  scientific 
knowledge  regarding  the  drug  or  other 
substance; 

(4)  Its  history  and  current  pattern  of 
abuse; 

(5)  The  scope,  duration,  and 
significancie  of  abuse; 

(6)  What,  if  any,  risk  there  is  to  the 
pubUc  health; 

(7)  Its  psychic  or  physiological 
dependence  liability;  and 

(8)  Whether  the  substance  is  an 
immediate  precursor  of  a  substance 
already  controlled  under  the  CSA. 

Ketamine  is  used  in  human  and 
veterinary  medicine  to  produce  a 
unique  anesthetic  state  characterized  by 
sedation,  immobility,  marked  analgesia, 
and  amnesia.  Since  1992,  the  DEA  has 
documented  more  than  568  incidents  of 
the  sale  and/or  use  of  the  drug  in 
schools  by  minors,  on  college  campuses, 
at  night  clubs  and  rave  dances, 
incidents  of  public  intoxication  and 
improper  operation  of  a  motor  vehicle 
while  under  the  influence  of  ketamine, 
burglaries  of  veterinary  clinics  in  which 
ketamine  was  the  sole  item  targeted,  and 
the  sale  of  ketamine  as  a  drug  of  abuse 
to  undercover  police.  During  the  same 
period  of  time,  207  ketamine  abuse 
related  visits  to  hospital  emergency 
departments  were  recorded  by  the  Drug 
Abuse  Warning  Network. 

The  pharmacological  and  behavioral 
effects  of  ketamine  are  similar,  but 
somewhat  less  intense  and  shorter  in 
duration,  to  those  of  PCP.  Low  dose 
intoxication  with  ketamine  results  in 
impaired  attention,  learning,  and 
memory  functions.  Higher  doses  may 
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result  in  ataxia,  dizziness,  elevated 
blood  pressure,  mental  confusion, 
hyperexcitabihty,  catalepsy  (the 
inability  to  move),  convulsions,  a 
delusional  dream-like,  hallucinations, 
and  psychosis.  Long-term  use  of 
ketamine  is  associated  with 
hallucinatory  flashbacks  and  as  inability 
to  concentrate.  Several  case  reports 
suggest  that  psychological  dependence 
and  tolerance  develop  in  humans  after 
long-term  use  of  ketamine.  Behavioral 
and  physical  dependence  have  been 
demonstrated  in  animals. 

Diversion  of  ketamine  pharmaceutical 
products  from  practitioners  has  been  the 
most  frequently  documented  source  of 
the  drug,  with  the  primary  sources  being 
veterinary  clinics.  The  liquid 
pharmaceutical  product  is  injected  or. 
more  commonly,  evaporated  and  the 
resultant  powder  inhaled  (snorted). 
Clandestine  manufacture  of  ketamine 
has  not  been  encountered.  In  contrast  to 
that  of  PCP,  the  synthesis  of  ketamine  is 
difficult. 

Ketamine  is  presently  regulated  as  a 
controlled  substance  in  18  states;  15 
states  have  placed  it  into  Schedule  m, 
two  states  have  placed  it  into  Schedule 
IV,  and  Massachusetts  has  designated  it 
as  a  Class  A  substance.  By  letter  of  July 
10, 1996,  the  President  of  Fort  Dodge 
Animal  Health  asked  the  DEA  to  place 
ketamine  into  Schedule  III  of  the  CSA. 
That  position  reflected  the  belief  "that 
moving  the  product  to  a  Schedule  ID 
classification  is  in  the  best  interest  of 
the  veterinary  industry  and  the  public." 
In  letters  to  the  DEA  earlier  that  same 
year,  the  New  Jersey  Veterinary  Medical 
Association  and  43  veterinarians 
licensed  by  that  State  urged  the  DEA  to 
place  ketamine  into  Schedule  HI,  as  a 
means  to  limit  the  abuse  of  the  drug 
while  ensuring  its  continued  availability 
for  appropriate  veterinary  use. 

Relying  on  the  scientific  and  medical 
evaluation  and  the  recommendation  of 
the  Assistant  Secretary  for  Health  in 
accordance  with  section  201(b)  of  the 
CSA  (21  U.S.C.  811(b)],  and  the 
independent  review  of  the  DEA,  the 
Deputy  Administrator  of  the  DEA, 
pursuant  to  sections  201(a)  and  201(b) 
of  the  CSA  [21  U.S.C.  811(a)  and 
811(b)],  finds  that: 

(1)  Based  on  information  now 
available,  ketamine  has  a  potential  for 
abuse  less  than  the  drugs  or  other 
substances  in  Schedules  I  and  II. 

(2)  Ketamine  hydrochloride  has  a 
currently  accepted  medical  use  in  " 
treatment  in  the  United  States;  and 

(3)  Abuse  of  ketamine  may  lead  to 
moderate  or  low  physical  dependence 
or  high  psychological  dependence. 

Based  on  these  findings,  the  Deputy 
Administrators  of  the  DEA  concludes 


that  ketamine,  its  isomers,  salts,  and 
salts  of  isomers,  should  be  placed  into 
Schedule  III  of  the  CSA. 

Interested  persons  are  invited  to 
submit  their  comments,  objections,  or 
requests  for  a  hearing,  in  writing,  with 
regard  to  this  proposal.  Requests  for  a 
hearing  should  state,  vdth  particularity, 
the  issues  concerning  which  the  person 
desires  to  be  heard.  All  correspondence 
regarding  this  matter  should  be 
submitted  to  the  Deputy  Administrator, 
Drug  Enforcement  Administration, 
Washington.  D.C.  20537.  Attention:  DEA 
Federal  Register  Representative/CCR.  In 
the  event  that  comments,  objections,  or 
requests  for  a  hearing  raise  one  or  more 
issues  which  the  Deputy  Administrator 
finds  warrant  a  hearing,  the  Deputy 
Administration  shall  order  a  public 
hearing  by  notice  in  the  Federal 
Register,  summarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing. 

In  accordance  with  the  provisions  of 
the  CSA  [21  U.S.C.  811(a)].  this  action 
is  a  formal  rulemaking  "on  the  record 
after  opportunity  for  a  hearing."  Such 
proceedings  are  conducted  pursuant  to 
the  provisions  of  5  U.S.C.  556  and  557 
and,  as  such,  are  exempt  fitim  review  by 
the  Office  of  Management  and  Budget 
pursuant  to  Executive  Order  (E.O.) 
12866,  section  3(d)(1).  The  Deputy 
Administrator,  in  accordance  with  the 
Regulatory  Flexibility  Act  [5  U.S.C. 
605(b)],  has  reviewed  this  proposed  rule 
and  by  approving  it,  certifies  that  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Ketamine  products  are 
prescription  drugs  used  as  anesthetics 
in  hospitals  and  clinics.  Handlers  of 
ketamine  are  likely  to  handle  other 
controlled  substances  which  are  already 
subject  to  the  regulatory  requirements  of 
the  CSA. 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  imder  provisions  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

This  rule  is  not  a  major  rule,  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  eff'ects  on 
competition,  employment,  investment, 
productivity,  iimovation.  or  on  the 
ability  of  United  States  based  companies 
to  compete  with  foreign  based 
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companies  in  domestic  and  export 
markets. 

This  rule  will  not  have  substantial 
direct  effects  on  the  United  States,  on 
the  relationship  between  the  national 
government  and  the  United  States,  or  on 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.0. 12612,  it  is 
determined  that  this  rule,  if  finalized, 
will  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  201(a)  of 
the  CSA  (21  U.S.C.  811(a)].  and 
delegated  to  the  Administrator  of  the 
DEA  by  the  Department  of  Justice 
regulations  (28  CFR  0.100)  and 
redelegated  to  the  Deputy  Administrator 
pursuant  to  28  CFR  0.104,  the  Deputy 
Administrator  hereby  proposes  that  21 
CFR  part  1308  be  amended  as  follows: 

PART  1308— [AMENDED] 

1.  The  authority  citation  for  21  CFR 
1308  continues  to  read  as  follows: 

Authority:  21  U.S.C.  811,  812,  871(b). 
unless  otherwise  noted. 

2.  Section  1308.13  is  proposed  to  be 
amended  by  redesignating  the  existing 
paragraphs  (c)(5)  through  (c)(ll)  as 
(c)(6)  through  (c)(12). 

3.  Section  1308.13  is  proposed  to  be 
amended  by  adding  a  new  paragraph 
(c)(5)  to  read  as  follows: 

§1308.13    Schedule  III. 


.  (c)  Depressants. 

•        •        •        *        • 

(5)  Ketanrine,  its  saUs,  isomers,  and 
salts  of  isomers  .  .  7285  [Some  other 
names  for  ketamine:  (±)-2-(2- 
chlorophenyl)-2-(methylamino)- 
cyclohexanone. 
***** 

Dated:  April  2, 1999. 
Donnie  R.  Marshall, 

Deputy  Administrator. 

[FR  Doc.  99-6815  Filed  4-8-99;  8:45  am) 

BILUNQ  CODE  4410-0»-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  990 
[Docket  No.  FR-4425-N-03] 

Negotiated  Rulemaking  Committee  on 
Operating  Fund  Allocation;  Meetings 

agency:  Office  of  the  Assistant 
Secretary  for  Pubfic  and  Indian 
Housing,  HUD. 
ACTION:  Notice  of  Negotiated 
Rulemaking  Committee  Meetings. 

summary:  This  notice  announces  the 
second  and  third  meetings  of  the 
Negotiated  Rulemaking  Committee  on 
Operating  Fund  Allocation.  These 
meetings  are  sponsored  by  HUD  for  the 
purpose  of  discussing  and  negotiating  a 
proposed  rule  that  would  change  the 
current  method  of  determining  the 
payment  of  operating  subsidies  to 
public  housing  agencies  (PHAs). 
DATES:  The  second  committee  meeting 
will  be  held  on  April  13  and  April  14, 
1999.  On  April  13, 1999.  the  meeting 
will  begin  at  approximately  9:30  am  and 
run  until  completion;  on  April  14, 1999, 
the  meeting  will  begin  at  approximately 
9:00  am  and  run  imtil  approximately 
4:00  pm. 

The  third  committee  meeting  will  be 
held  on  May  13  and  may  14, 1999.  On 
May  13, 1999,  the  meeting  wrill  begin  at 
approximately  9:30  am  and  run  until 
completion;  on  May  14, 1999  the 
meeting  will  begin  at  approximately 
9:00  am  and  run  until  approximately 
4:00  pm. 

ADDRESSES:  The  second  and  third 
committee  meetings  will  take  place  at 
the  Hyatt  Dulles  Hotel  (Concorde 
Ballroom).  2300  Dulles  Comer 
Boulevard,  Herndon,  VA  22071. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
DeWitt,  Director,  Fimding  and  Financial 
Management  Division,  Public  and 
Indian  Housing,  Room  4216, 
Department  of  Housing  and  Urban 
Development,  431  Seventh  Street,  SW, 
Washington,  DC  20410-0500;  telephone 
(202)  708-1872  ext.  4035  (this  telephone 
mmibers  is  not  toll-&«e).  Hearing  or 
speech-impaired  individuals  may  access 
this  number  via  TTY  by  calling  the  toll- 
fiee  federal  Information  Relay  Service  at 
1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  HUD  has  established  the 
Negotiated  Rulemaking  Committee  on 
Operating  Fimd  Allocation  to  negotiate 
and  develop  a  proposed  that  would 
change  the  current  method  of 
determining  the  payment  of  operating 
subsidies  to  PHAs.  The  estabUshment  of 
the  committee  is  required  by  the  Quality 


Housing  and  Work  Responsibility  Act  of 
1996  (Pub.L.  105-276,  approved 
October  21, 1998;  112  Stat.  2461)  (the 
"Public  Housing  Reform  Act").  The 
Public  Housing  Reform  Act  makes 
extensive  changes  to  HUD's  public  and 
assisted  housing  programs.  These 
changes  include  the  establishment  of  an 
Operating  Fund  for  the  purpose  of 
making  assistance  available  to  PHAs  for 
the  operation  and  management  of  public 
housing.  The  Public  Housing  Reform 
Act  requires  that  the  assistance  to  be 
made  available  from  the  new  Operating 
Fund  be  determined  using  a  formula 
developed  through  negotiated 
rulemaking  procedures. 

On  March  16,  1999  (64  FR  12920), 
HUD  published  a  notice  in  the  Federal 
Register  that  announced:  (1)  The 
establishment  of  the  negotiated 
rulemaking  committee;  (2)  the  names  of 
the  committee  members;  and  (3)  the 
dates,  location,  and  agenda  for  the  first 
committee  meeting.  The  second  and 
third  meetings  of  \he  negotiated 
rulemaking  committee  will  take  place  as 
described  in  the  DATES  and  ADDRESSES 
section  of  this  notice. 

The  agenda  planned  for  the 
committee  meetings  includes:  (1)  The 
adoption  of  committee  protocols,  as 
appropriate;  (2)  defining  the  goals  for 
the  operating  fund  formula;  (3) 
discussing  the  various  methods  for 
translating  these  goals  into  a  formula- 
based  allocation  system;  and  (4)  the 
scheduling  of  future  meetings. 

In  accordance  with  the  General 
Services  Administration  (GSA) 
regulations  implementing  the  Federal 
Advisory  Committee  Act,  HUD  normally 
publishes  a  Federal  Register  meeting 
notice  at  least  15  calendar  days  before 
the  date  of  an  advisory  committee 
meeting.  The  GSA  regulations,  however, 
also  provide  that  an  agency  may  give 
less  than  15  days  notice  if  the  reasons 
for  doing  so  are  included  in  the  Federal 
Register  meeting  notice.  (See  41  CFR 
10-6.1015(b).)  Due  to  the  difficulty  in 
obtaining  suitable  hotel  and  conference 
room  accommodations  in  the 
Washington.  DC  area  during  April, 
1999,  it  has  not  been  possible  for  HUD 
to  annoimce  the  date  and  location  of  the 
second  committee  meeting  before  today. 
Given  the  strict  statutory  deadline  for 
implementation  of  the  Operating  Fund 
formula,  HUD  beUeves  it  is  imperative 
that  the  negotiations  for  development  of 
the  formula  not  be  delayed.  Failure  to 
publish  the  Operating  Fund  final  rule 
on  a  timely  basis  will  delay  the 
provision  of  operating  subsidies  to 
PHAs.  Accordingly,  rather  than  defer 
the  negotiations.  HUD  has  decided  to 
proceed  with  the  second  committee 
meeting  on  April  13  and  April  14, 1999. 
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The  meetings  will  be  open  to  the 
public  without  advance  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
committee  for  its  consideration.  Written 
statements  should  be  submitted  to  the 
address  listed  in  the  FOn  FURTHER 
INFORMATION  section  of  this  notice. 
Summaries  of  committee  meetings  will 
be  available  for  pubHc  inspection  and 
copying  at  the  address  in  the  same 
section. 

Dated:  April  7. 1999. 

-Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

IFR  Doc.  99-9004  Filed  4-8-99;  8:45  am] 

BILUNQ  COOE  4210-43-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Parts  2522,  2525, 2526, 2527, 
2528.  and  2529 

RIN  3045-nAA09 

AmeriCorps  Education  Awards 

agency:  Corporation  for  National  and 
Community  Service. 
ACTION:  Proposed  rule. 

SUMMARY;  The  Corporation  proposes  to 
amend  several  provisions  relating  to  the 
AmeriCorps  education  award,  including 
those  governing  the  process  for 
determining  a  participant's  eligibility 
and  the  ways  in  which  participants  may 
use  the  award.  These  changes  will 
promote  efficiency  and  consistency  in 
providing  education  awards  to 
AmeriCorps  participants. 
DATES:  Written  comments  should  be 
received  on  or  before  June  8, 1999. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  Gary  Kowalczyk, 
Coordinator  of  National  Service 
Programs,  Corporation  for  National  and 
Community  Service,  1201  New  York 
Avenue  NW,  Washington,  DC  20525, 
sent  by  facsimile  transmission  to  (202) 
565-2784,  or  sent  electronically  to 
gkowalcz@cns.gov.  Copies  of  all 
communications  received  v«ll  be 
available  for  review  at  the  Corporation 
by  members  of  the  public. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Kowalczyk,  Coordinator  of  National 
Service  Programs,  Corporation  for 
National  and  Community  Service,  (202) 
606-5000.  ext.  340.  T.D.D.  (202)  565- 
2799.  This  proposed  rule  may  be 
requested  in  an  alternative  format  for 
persons  with  visual  impairments. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  National  and  Community  Service 
Act  of  1990,  as  amended  (42  U.S.C. 
12501  et  seq.),  the  Corporation  for 
National  and  Community  Service  ("the 
Corporation"),  through  the  National 
Service  Trust,  provides  education 
awards  and  interest  benefits  to 
AmeriCorps  participants  who 
successfully  complete  a  term  of  service 
in  an  approved  national  service 
position.  AmeriCorps  participants  who 
successfully  complete  a  term  of  national 
service  receive  an  education  award  and 
student  loan  interest  benefits  fi-om  the 
National  Service  Trust.  The  AmeriCorps 
education  award  may  be  used  to  pay  for 
specified  educational  costs  and  to  repay 
certain  types  of  student  loans.  In 
addition,  upon  a  participant's  successful 
completion  of  a  term  of  service,  the 
National  Service  Trust  will  pay  the 
interest  on  certain  tjrpes  of  student  loans 
that  accrued  during  the  term. 

On  March  23, 1994  (59  PR  13772),  the 
Corporation  published  final  rules 
covering  its  grant  programs,  including 
general  provisions  regarding  the 
provision  of  a  partial  education  award 
for  participants  who  are  released 
because  of  compelling  personal 
circumstances  before  completing  their 
terms  of  service.  On  June  15, 1994  (59 
PR  30709),  the  Corporation  pubUshed 
interim  final  rules  for  the  National 
Service  Trust  governing  the  AmeriCorps 
education  award  and  related  interest 
benefits.  This  notice  of  proposed 
rulemaking  is  intended  to  clarify  the 
rules  applicable  to  the  determination  of 
compelling  personal  circumstances  as 
well  as  several  National  Service  Trust 
rules  concerning  the  education  award. 

Because  AmeriCorps'State/National  is 
administered  imder  different  legal 
authorities  than  AmeriCorps'National 
Civilian  Commimity  Corps  and 
AmeriCorps'VISTA,  in  several  instances 
(e.g.,  eligibility  criteria,  grievance 
procedure)  the  proposed  rules  govern 
the  former  but  not  the  latter. 

Eligibility  Criteria  for  AmeriCorps* 
State/National 

The  proposed  rule  clarifies  the 
eligibility  criteria  for  AmeriCorps'State/ 
National  participants  by  making  clear 
that  16  year  olds  may  participate  only 
if  they  are  considered  "out-of-school" 
and  serving  in  a  specified  type  of 
program  and  by  making  other  technical 
changes. 

The  proposed  rule  also  lists  the  type 
of  documentation  acceptable  to 
establish  an  individual's  status  as  a  U.S. 
citizen,  U.S.  national,  or  lawful 
permanent  resident  alien  (LPRA)  for 
purposes  of  eligibility  to  participate  in 
AmeriCorps.  The  Corporation  strongly 


discourages  the  use  of  INS  Form  1-9, 
Employment  Eligibility  Verification, 
because  that  form  includes  categories  of 
non-citizens  who  may  be  eligible  for 
employment  but  who  are  not  eligible 
under  the  more  narrow  eligibility  for 
participation  in  AmeriCorps.  Also, 
programs  should  note  that  a  Social 
Security  card  or  a  driver's  license  is  not 
acceptable  for  documenting  citizenship, 
national,  or  LPRA  status  because 
individuals  outside  the  three  categories 
may  obtain  those  forms  of  identification. 
In  addition,  programs  should  note  that 
an  application  for  permanent-resident 
status  is  not  sufficient  to  establish 
eligibility  to  participate  in  AmeriCorps. 
Finally,  programs  should  understand 
that  no  other  non-citizens  (for  example, 
refugees,  asylees,  parolees,  or 
individuals  holding  visas)  are  eligible  to 
participate  in  AmeriCorps. 

Release  for  Compelling  Personal 
Circumstances 

The  proposed  rule  clarifies  the 
circumstances  under  which  an 
AmeriCorps  participant  who  does  not 
complete  a  term  of  service  may  receive 
a  pro-rated  education  award.  The 
proposed  rule  makes  clear  that  a 
participant  in  an  AmeriCorps*State/ 
National  program  has  the  primary 
responsibility  for  demonstrating  that 
compelling  personal  circumstances 
make  completion  of  a  term 
unreasonably  difficult  or  impossible. 
Under  the  proposed  rule,  the  program 
makes  this  determination  and  must 
document  the  basis  for  its  decision. 

The  proposed  rule  gives  examples  of 
situations  that  would  constitute 
compelling  personal  circimistances  and 
examples  of  situations  that  are  not 
considered  compelling  personal 
circumstances.  "These  revisions  are 
intended  to  increase  consistency  across 
all  AmeriCorps  programs  in  approving 
pro-rated  education  awards.  The 
examples  of  compelling  personal 
circumstances  include  those  that  are 
unforeseeable  (e.g.,  serious  illness).  The 
examples  also  include  circiunstances 
that  may  be  foreseeable  but  which  the 
Corporation  has  determined,  for  public 
policy  reasons,  should  not  involve  a 
penalty  for  those  who  leave  service 
early  (e.g.  military  service  obligation, 
welfare  to  work  transition).  Programs 
may  not  make  a  determination  of 
compelling  personal  circimistances 
solely  to  avoid  a  dispute  involving  a 
participant. 

.    The  proposed  rule  will  supercede 
guidance  previously  provided  by  the 
Corporation  in  the  provisions  of  its 
AmeriCorps'State/National  cooperative 
agreements  and  related  materials.  For 
example,  the  proposed  rule  will 
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supercede  AmeriCorps'State/National 
Grants  Guidance  2  which  authorizes  a 
pro-rated  education  award  to  full-time 
members  who  fall  less  than  five  percent 
short  of  completing  1 700  hours  of 
service  for  reasons  other  than  chronic 
truancy,  tardiness,  or  performance 
problems. 

The  proposed  rule  restates  that 
programs  may,  after  determining  that 
compelling  personal  circumstances  are 
present,  either  suspend  the  individual's 
term  to  allow  completion  at  a  later  time 
or  release  the  individual  and  approve  a 
pro-rated  education  award.  The 
proposed  rule  removes  precatory 
language  encouraging  programs  to 
suspend,  rather  than  release, 
individuals  to  maximize  the  service 
opportunities  available  to  participants. 
However,  it  remains  the  Corporation's 
pohcy  to  encourage  this  outcome 
whenever  possible. 

Release  for  Cause 

The  proposed  rule  makes  clear  for 
AmeriCorps*  State/National  programs 
that  if  compelling  personal 
circumstances  are  not  present,  the  only 
other  type  of  release  is  one  for  cause.  A 
release  for  cause  may  cover  a  wide 
variety  of  circumstances  and  does  not 
necessarily  mean  that  a  participant  has 
engaged  in  wrongdoing  or  misconduct. 
The  proposed  rule  removes  language 
that  may  have  indicated  otherwise.  The 
proposed  rule  includes  additional 
guidance  to  AmeriCorps'  State/National 
programs  handling  grievances  filed  by 
participants  to  contest  a  release  for 
cause. 

Suspension  and  Reinstatement 

The  proposed  rule  restates  provisions 
regarding  the  suspension  of  a  term  of 
service  and  the  process  for  reinstating 
suspended  participants.  For  membere 
placed  in  suspension  status  while  they 
contest  a  release  for  cause,  programs 
may  not  provide  federally-funded 
benefits  beyond  those  attributable  to 
service  actually  performed  without 
obtaining  written  approval  from  the 
Corporation. 

References  to  Stafibrd  Loan  Forgiveness 

The  proposed  rule  removes  references 
to  Stafford  Loan  Forgiveness.  Congress 
eliminated  authority  for  this  program  in 
the  Higher  Education  Amendments  of 
1998.  Pub.  L.  105-244. 

School-to-Work  Programs 

The  proposed  rule  makes  minor 
technical  amendments  to  reflect  the 
current  structure  of  the  School-to-Work 
program. 


Qualified  Student  Loans 

The  proposed  rule  provides  examples 
of  the  types  of  loans  that  are  eUgible  for 
repayment  and  adds  a  specific  reference 
to  other  loans  that  may  be  designated  as 
such  by  Congress.  This  is  intended  to 
encompass  provisions  in  appropriations 
laws  that  expand  the  list  of  qualified 
student  loans.  For  the  past  several  years. 
Congress  has  used  appropriations  laws, 
rather  than  an  amendment  to  the 
National  and  Conununity  Service  Act 
itself,  to  classify  as  a  qualified  student 
loan  any  loan  made  directly  to  a  student 
by  the  Alaska  Commission  on 
Postsecondary  Education. 

First  and  Second  Terms  of  Service 

By  statute,  an  individual  may  receive 
an  education  award  for  only  the  first 
and  second  term  of  service  for  which  an 
education  award  is  approved  for 
successful  completion.  The  proposed 
rule  clarifies  the  circxmistances  under 
which  a  term  of  service  counts  as  a  first 
or  second  term  for  which  an  education 
award  may  be  provided.  The  proposed 
rule  makes  clear  that  if  an  individual  is 
released  for  reasons  other  than 
misconduct  prior  to  completing  fifteen 
percent  of  the  term  of  service,  that  term 
does  not  coimt  as  one  of  the  two  terms 
for  which  an  education  award  may  be 
provided. 

Amount  of  Education  Award 

The  proposed  rule  clarifies  the 
provisions  regarding  the  amount  of  the 
education  award  for  various  terms  of 
service. 

Procedures  for  Accessing  an  Education 
Award  and  Related  Interest  Benefits 

The  proposed  rule  clarifies  the  steps 
necessary  to  access  an  education  award. 

Executive  Order  12866 

The  Corporation  has  determined  that 
this  regulatory  action  is  not  a 
"significant"  rule  within  the  meaning  of 
Executive  Order  12866  because  it  is  not 
likely  to  resuh  in:  (1)  An  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  an  adverse  and  material  effect 
on  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviroimient,  pubhc  health  or  safety,  or 
State,  local,  or  tribal  government  or 
communities;  (2)  the  creation  of  a 
serious  inconsistency  or  interference 
with  an  action  taken  or  planned  by 
another  agency;  (3)  a  material  alteration 
in  the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  the  raising  of  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 


the  principles  set  forth  in  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

The  Corporation  has  determined  that 
this  regulatory  action  will  not  resuh  in 
(1)  An  annual  effect  op  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consiunera,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  Therefore,  the 
Corporation  has  not  performed  the 
initial  regulatory  flexibility  analysis  that 
is  required  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  for 
major  rules  that -are  expected  to  have 
such  results. 

Other  Impact  Analyses 

Because  the  proposed  changes  do  not 
authorize  any  information  collection 
activity  outside  the  scope  of  existing 
regulations,  this  regulatory  action  is  not 
subject  to  review  and  approval  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3500  et  seq.).  If  the 
Corporation  proposes  to  modify  any  of 
the  forms  used  in  connection  vdth 
determining  eligibility  of  individuals  for 
payments  fe)m  the  National  Service 
Trust,  the  Corporation  will  comply  with 
clearance  procedures  as  provided  under 
the  Paperwork  Reduction  Act. 

For  purposes  of  Title,  n  of  the 
Unfunded  Mandates  Reform  Act  of 
1995,  2  U.S.C.  1531-1538,  as  well  as 
Executive  Order  12875,  this  regulatory 
action  does  not  contain  any  federal 
mandate  that  may  result  in  increased 
expenditures  in  either  Federal,  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  impose  an  annual  burden 
exceeding  $100  million  on  the  private 
sector. 

List  of  Subjects 

45  CFR  Part  2522 

AmeriCorps,  Grant  programs-social 
programs.  Reporting  and  recordkeeping 
requirements,  Volimteers. 

45  CFR  Part  2525 

Grant  programs-social  programs. 
Student  aid.  Volunteers. 

45  CFR  Part  2526 

Grant  programs-social  programs. 
Student  aid,  Volimteere. 
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45  CFR  Part  2527 

Grant  programs — social  programs, 
Student  aid,  Volunteers. 

45  CFR  Part  2528 

Grant  programs — social  programs. 
Student  aid,  Volunteers. 

45  CFR  Part  2529 

Grant  programs — social  programs. 
Student  aid.  Volunteers. 

For  the  reasons  stated  in  the 
preamble,  chapter  XXV,  title  45  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  2522— AMERICORPS 
PARTICIPANTS,  PROGRAMS.  AND 
APPLICANTS 

1.  The  authority  citation  for  part  2522 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  12501  etseq. 

2.  Section  2522.200  is  revised  to  read 
as  follows: 

$  2522.200    What  are  the  eligibility 
requirements  for  an  AmeriCorps 
participant? 

(a)  Eligibility.  An  AmeriCorps 
participant  must — 

(l)(i)  Be  at  least  17  years  of  age  at  the 
commencement  of  service;  or 

(ii)  Be  an  out-of-school  youth  16  years 
of  age  at  the  commencement  of  service 
participating  in  a  program  described  in 
§  2522.110(b)(3)  or  §  2522.110(e); 

(2)(i)  Have  a  high  school  diploma  or 
its  equivalent;  or 

(ii)  Not  have  dropped  out  of 
elementary  or  secondary  school  to 
enroll  as  an  AmeriCorps  participant  and 
must  agree  to  obtain  a  high  school 
diploma  or  its  equivalent  prior  to  using 
the  education  award;  or 

(iii)  Obtain  a  waiver  from  the 
Corporation  of  the  requirements  in 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this 
section  based  on  an  independent 
evaluation  secured  by  the  program 
demonstrating  that  the  individual  is  not 
capable  of  obtaining  a  high  school 
diploma  or  its  equivalent;  or 

(iv)  Be  enrolled  in  an  institution  of 
higher  education  on  an  ability  to  benefit 
basis  and  be  considered  eligible  for 
funds  under  section  484  of  the  Higher 
Education  Act  of  1965  (20  U.S.C.  1091); 

(3)  Be  a  citizen,  national,  or  lawful 
permanent  resident  alien  of  the  United 
States. 

(b)  Primary  documentation  of  status 
as  a  U.S.  citizen  or  national.  The 
following  are  acceptable  forms  of 
certifying  status  as  a  U.S.  citizen  or 
national: 

(1)  A  birth  certificate  showing  that  the 
individual  was  bom  in  one  of  the  50 
states,  the  District  of  Columbia,  Puerto 


Rico,  Guam,  the  U.S.  Virgin  Islands, 
American  Samoa,  or  the  Northern 
Mariana  Islands; 

(2)  A  United  States  passport; 

(3)  A  report  of  birth  abroad  of  a  U.S. 
Citizen  (FS-240)  issued  by  the  State 
Department; 

(4)  A  certificate  of  birth-foreign 
service  (FS  545)  issued  by  the  State 
Department; 

(5)  A  certification  of  report  of  birth 
(DS-1350)  issued  by  the  State 
Department; 

(6)  A  certificate  of  natiualization 
(Form  N-550  or  N-570)  issued  by  the 
Immigration  and  Naturalization  Service; 
or 

(7)  A  certificate  of  citizenship  (Form 
N-560  or  N-561)  issued  by  the 
Immigration  and  Naturalization  Service. 

(c)  Primary  documentation  of  status 
as  a  lawful  permanent  resident  alien  of 
the  United  States.  The  following  are 
acceptable  forms  of  certifying  status  as 
a  lawful  permanent  resident  alien  of  the 
United  States: 

(1)  Permanent  Resident  Card,  INS 
Form  1-551; 

(2)  Alien  Registration  Receipt  Card, 
INS  Form  1-551; 

(3)  A  passport  indicating  that  the  INS 
has  approved  it  as  temporary  evidence 
of  lawful  admission  for  permanent 
residence;  or 

(4)  A  Departure  Record  (INS  Form  I- 
94)  indicating  that  the  INS  has  approved 
it  as  temporary  evidence  of  lawful 
admission  for  permanent  residence. 

(d)  Secondary  documentation.  If 
primary  dociunentation  is  not  available, 
the  program  must  obtain  written 
approval  from  the  Corporation  that 
other  documentation  is  sufficient  to 
demonstrate  the  individual's  status  as  a 
U.S.  citizen,  U.S.  national,  or  lawful 
permanent  resident  alien. 

3.  Section  2522.230  is  revised  to  read 
as  follows: 

§  2522.230    Under  what  circumstances  may 
AmeriCorps  participants  be  released  from 
completing  a  term  of  service,  and  what  are 
ttie  consequences? 

An  AmeriCorps  program  may  release 
a  participant  from  completing  a  term  of 
service  for  compelling  personal 
circumstances  as  demonstrated  by  the 
participant,  or  for  cause. 

(a)  Release  for  compelling  personal 
circumstances.  (1)  An  AmeriCorps 
program  may  release  a  participant  upon 
a  determination  by  the  program, 
consistent  with  the  criteria  listed  in 
paragraphs  (a)(5)  through  (a)(6)  of  this 
section,  that  the  participant  is  unable  to 
complete  the  term  of  service  because  of 
compelling  personal  circumstances. 

(2)  A  participant  who  is  released  for 
compelling  personal  circumstances  and 


who  completes  at  least  15  percent  of  the 
required  term  of  service  is  eligible  for  a 
pro-rated  education  award. 

(3)  The  participant  has  the  primary 
responsibility  for  demonstrating  that 
compelling  personal  circumstances 
prevent  the  participant  from  completing 
the  term  of  service. 

(4)  The  program  must  document  the 
basis  for  any  determination  that 
compelling  personal  cirounstances 
prevent  a  participant  from  completing  a 
term  of  service. 

(5)  Compelling  personal 
cirounstances  include: 

(i)  Those  that  are  beyond  the 
participant's  control,  such  as,  but  not 
limited  to: 

(A)  A  participant's  disability  or 
serious  illness; 

(B)  Disability,  serious  illness,  or  death 
of  a  participant's  family  member  if  this 
makes  completing  a  term  imreasonably 
difficult  or  impossible;  or 

(C)  Conditions  attributable  to  the 
program  or  othenvise  unforeseeable  and 
beyond  the  participant's  control,  such  as 
a  natural  disaster,  a  strike,  relocation  of 
a  spouse,  or  the  nonrenewal  or 
prematiu^  closing  of  a  project  or 
program,  that  make  completing  a  term 
unreasonably  difficult  or  impossible; 

(ii)  Those  that  the  Corporation,  has  for 
public  policy  reasons,  determined  as 
such,  including: 

(A)  Military  service  obligations; 

(B)  Acceptance  by  a  participant  of  an 
opportunity  to  make  the  transition  bom 
welfare  to  work;  or 

(C)  Acceptance  of  an  employment 
opportimity  by  a  participant  serving  in 
a  program  that  includes  in  its  approved 
objectives  the  promotion  of  employment 
among  its  participants. 

(6)  Compelling  personal 
circiunstances  do  not  include  leaving  a 
program: 

(i)  To  enroll  in  school; 

(ii)  To  obtain  employment,  other  than 
in  moving  from  welfare  to  work  or  in 
leaving  a  program  that  includes  in  its 
approved  objectives  the  promotion  of 
employment  among  its  participants;  or 

(iii)  Because  of  dissatisfaction  with 
the  program. 

(7)  As  an  alternative  to  releasing  a 
participant,  an  AmeriCorps  'State/ 
National  program  may,  after 
determining  that  compelling  personal 
drcimistances  exist,  suspend  the 
iJarticipant's  term  of  service  for  up  to 
two  years  (or  longer  if  approved  by  the 
Corporation  based  on  extenuating 
circiimstances)  to  allow  the  participant 
to  complete  service  with  the  same  or 
similar  AmeriCorps  program  at  a  later 
time. 

(b)  Release  for  cause.  (1)  A  release  for 
cause  encompasses  any  circumstances 
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other  than  compelling  personal 
drcumstances  Uiat  warrant  an 
individual's  release  from  completing  a 
term  of  service. 

(2)  AmeriCorps  programs  must  release 
for  cause  any  participant  who  is 
convicted  of  a  felony  or  the  sale  or 
distribution  of  a  controlled  substance 
during  a  term  of  service. 

(3)  A  participant  who  is  released  for 
cause  may  not  receive  any  portion  of  the 
AmeriCorps  education  award  or  any 
other  payment  from  the  National 
Service  Trust. 

(4)  An  individual  who  is  released  for 
cause  must  disclose  that  fact  in  any 
subsequent  applications  to  participate 
in  an  AmeriCorps  program.  Failure  to 
do  so  disqualifies  the  individual  for  an 
education  award,  regardless  of  whether 
the  individual  completes  a  term  of 
service. 

(5)  An  AmeriCorps 'State/National 
participant  released  for  cause  may 
contest  the  program's  decision  by  filing 
a  grievance.  Pending  the  resolution  of  a 
grievance  procedure  filed  by  an 
individual  to  contest  a  determination  by 
a  program  to  release  the  individual  for 
cause,  the  individual's  service  is 
considered  to  be  suspended.  For  this 
type  of  grievance,  a  program  may  not — 
while  the  grievance  is  pending  or  as  part 
of  its  resolution— provide  a  participant 
with  federally-funded  benefits 
(including  payments  from  the  National 
Service  Trust)  beyond  those  attributable 
to  service  actually  performed,  without 
the  program  receiving  written  approval 
from  the  Corporation. 

(c)  Suspended  service.  (1)  A  program 
must  suspend  the  service  of  an 
individual  who  faces  an  official  charge 
of  a  violent  felony  (e.g.,  rape,  homicide) 
or  sale  or  distribution  of  a  controlled 
substance. 

(2)  A  program  must  suspend  the 
service  of  an  individual  who  is 
convicted  of  possession  of  a  controlled 
substance. 

(3)  An  individual  may  not  receive  a 
living  allowance  or  other  benefits,  and 
may  not  accrue  service  hours,  during  a 
period  of  suspension  under  this 
provision. 

(d)  Reinstatement.  (1)  A  program  may 
reinstate  an  individual  whose  service 
was  suspended  under  paragraph  (c)(1) 
of  this  section  if  the  individual  is  foimd 
not  guilty  or  if  the  charge  is  dismissed. 

(2)  A  program  may  reinstate  an 
individual  whose  service  was 
suspended  imder  paragraph  (c)(2)  of  this 
section  only  if  the  individual 
demonstrates  the  following: 

(i)  For  an  individual  who  has  been 
convicted  of  a  first  offense  of  the 
possession  of  a  controlled  substance,  the 


individual  must  have  enrolled  in  a  drug 
rehabilitation  program; 

(ii)  For  an  individual  who  has  been 
convicted  for  more  than  one  offense  of 
the  possession  of  a  controlled  substance, 
the  individual  must  have  successfully 
completed  a  drug  rehabilitation 
program. 


PART  2525— NATIONAL  SERVICE 
TRUST:  PURPOSE  AND  DEHNITIONS 

1.  The  authority  citation  for  part  2525 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  12601-12604. 

2.  Section  2525.10  is  revised  to  read 
as  follows: 

S2S25.10   What  Is  the  National  Service 
Tniat? 

The  National  Service  Trust  is  an 
accoimt  in  the  Treasury  of  the  United 
States  from  which  the  Corporation 
makes  payments  of  education  awards, 
pays  interest  that  accrues  on  qualified 
student  loans  for  AmeriCorps 
participants  during  terms  of  service  in 
approved  national  service  positions,  and 
makes  other  payments  authorized  by 

Congress. 

3.  Section  2525.20  is  amended  by 
revising  the  definitions  for  "Approved 
school-to-work  program."  "Education 
award,"  and  "QuaUfied  student  loan" 
and  by  adding  a  definition  for  "Current 
educational  expenses"  in  alphabetical 
order  to  read  as  follows: 

§2525.20    Definitions. 

***** 

Approved  scbool-to-work  program. 
The  term  approved  school-to-work 
program  means  a  program  that  is 
involved  in  a  federally-approved  school- 
to-work  system,  as  certified  by  a  State, 
designated  local  partnership,  or  other 
entity  that  receives  a  grant  imder  the 
School-to-Work  Opportxmities  Act  of 
1994  (20  U.S.C.  6101  et  seq.). 
***** 

Current  educational  expenses.  The 
term  current  educational  expenses 
means  the  cost  of  attendance  for  a 
period  of  enrollment  that  begins  after  an 
individual  receives  an  education  award. 

Education  award.  The  term  education 
award  means  the  financial  assistance 
available  under  parts  2526  and  2528  of 
this  chapter  for  which  an  individual  in 
an  approved  AmeriCorps  position  may 
be  eligible. 


Qualified  student  loan.  The  term 
qualified  student  loan  means  any  loan 
made,  insured,  or  guaranteed  pursuant 
to  title  IV  of  the  Higher  Education  Act 
of  1965  (20  U.S.C.  1070  et  seq.).  other 
than  a  loan  to  a  parent  of  a  student 
pursuant  to  section  428B  of  such  Act  (20 


U.S.C.  1078-2),  any  loan  made  pursuant 
to  title  Vn  or  Vin  of  the  Public  Service 
Health  Act  (42  U.S.C.  292a  et  seq.).  or 
any  other  loan  designated  as  such  by 
Congress.  This  includes,  but  is  not 
necessarily  limited  to,  the  following: 

(1)  Federal  Family  Education  Loans. 
(i)  Subsidized  and  Unsubsidized 
Stafford  Loans. 

(ii)  Supplemental  Loans  to  Students 

(SLS). 

(iii)  Federal  Consolidation  Loans. 

(iv)  Guaranteed  Student  Loans 
(predecessor  to  Stafford  Loans). 

(v)  Federally  Insured  Student  Loans 
(nSL). 

(2)  William  D.  Ford  Federal  Direct 
Loans,  (i)  Direct  Subsidized  and 
Unsubsidized  Stafford  Loans. 

(ii)  Direct  Subsidized  and 
Unsubsidized  Ford  Loans, 
(iii)  Direct  Consolidation  Loans. 

(3)  Federal  Perkins  Loans,  (i)  National 
Direct  Student  Loans. 

(ii)  National  Defense  Student  Loans. 

(4)  Public  Health  Service  Act  Loans. 
(i)  Health  Education  Assistance  Loans 
(HEAL). 

(ii)  Health  Professions  Student  Loans 
(HPSL). 
(iii)  Loans  for  Disadvantaged  Students 

(LDS). 

(iv)  Nursing  Student  Loans  (NSL). 

(v)  Primary  Care  Loans  (PCL). 
•        •        •        •        • 

PART  2526-EUGIBIUTY  FOR  AN 
EDUCATION  AWARD 

1.  The  heading  for  part  2526  is  revised 
to  read  as  set  forth  above. 

la.  The  authority  citation  for  part 
2526  continues  to  read  as  follows: 
Authority:  42  U.S.C.  12601-12604. 

2.  Section  2526.10  is  revised  to  read 
as  follows: 

§2526.10    Who  Is  eligible  to  receive  an 
education  award  from  the  National  Service 
Trust? 

(a)  General.  An  individual  is  eligible 
to  receive  an  education  award  from  the 
National  Service  Trust  if  the 
individual — 

(1)  Is  a  citizen,  national,  or  lawful 
permanent  resident  aUen  of  the  United 
States; 

(2)  Is  eithw  at  least  17  years  of  age  at 
the  commencement  of  service  or  is  an 
out-of-school  youth  16  years  of  age  at 
the  commencement  of  service 
participating  in  a  program  described  in 
§  2522.110(b)(3)  or  (g)  of  this  chapter, 

(3)  Successfully  completes  a  term  of 
service  in  an  approved  national  service 
position. 

(b)  High  school  diploma  or  equivalent 
To  use  an  education  award,  an 
individual  must — 
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(1)  Have  received  a  high  school 
diploma  or  its  equivalent;  or 

(2)  Be  enrolled  at  an  institution  of 
higher  education  on  the  basis  of  meeting 
the  standard  described  in  paragraph  (1) 
or  (2)  of  subsection  (a)  of  section  484  of 
the  Higher  Education  Act  of  1965  (20 
U.S.C.  1091)  and  meet  the  requirements 
of  subsection  of  section  484;  or 

(3)  Have  received  a  waiver  described 
in  §  2522.200(b)  of  this  chapter. 

(c)  Prohibition  on  duplicate  benefits. 
An  individual  who  receives  a  post- 
service  benefit  in  lieu  of  an  education 
award  may  not  receive  an  education 
award  for  the  same  term  of  service. 

(d)  Penalties  for  false  information. 
Any  individual  who  makes  a  materially 
false  statement  or  representation  in 
connection  with  the  approval  or 
disbursement  of  an  education  award  or 
other  payment  from  the  National 
Service  Trust  may  be  liable  for  the 
recovery  of  funds  and  subject  to  civil 
and  criminal  sanctions. 

3.  Section  2526.20  is  revised  to  read 
as  follows: 

§  2526.20    Is  an  AmerlCorps  participant 
wtto  does  not  complete  an  originally- 
approved  term  of  service  eligible  to  receive 
B  pro-rated  education  award? 

(a)  Compelling  personal 
circumstances.  A  participant  who  is 
released  prior  to  completing  an 
originally-approved  term  of  service  for 
compelling  personal  circimistances  and 
who  completes  at  least  15  percent  of  the 
originally-approved  term  of  service  is 
eligible  for  a  pro-rated  education  award. 

(b)  Release  for  cause.  A  participant 
who  is  released  prior  to  completing  an 
originally-approved  term  of  service  for 
cause  is  not  eligible  for  any  portion  of 
an  education  award. 

§2526.30    [Removed] 

§2526.60    [Redesignated  as  §2526.30] 

4.  Section  2526.30  is  removed  and 
§  2526.60  is  redesignated  as  §  2526.30. 

§2526.40    [Removed] 

§2526.70    [Redesignated  as  §2526.40] 

5.  Section  2526.40  is  removed  and 
§  2526.70  is  redesignated  as  §  2526.40. 

§2526.40    [Amended] 

6.  Newly  redesignated  §  2526.40  is 
amended  in  paragraph  (b)(2)  by 
removing  the  words  "under  §  2526.40". 

§2526.50    [Removed] 

§2526.80    [Redesignated  as  §2526.50] 

7.  Section  2526.50  is  removed  and 
§  2526.80  is  redesignated  as  §  2526.50. 

8.  Newly  redesignated  §  2526.50  is 
revised  to  read  as  follows: 


§  2526.50    Is  there  a  limit  on  the  number  of 
education  awards  an  Individual  may 
receive? 

(a)  First  and  second  terms  of  service. 
An  individual  may  receive  an  education 
award  for  only  the  first  and  second 
terms  of  service  for  which  an  education 
award  is  available,  regardless  of  the 
length  of  the  term. 

(b)  Release  for  cause.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  a  term  of  service  from  which  an 
individual  is  released  for  cause  counts 
as  one  of  the  two  terms  of  service  for 
which  an  individual  may  receive  an 
education  award. 

(c)  Early  release.  If  a  participant  is 
released  for  reasons  other  than 
misconduct  prior  to  completing  fifteen 
percent  of  a  term  of  service,  the  term 
will  not  be  considered  one  of  the  two 
terms  of  service  for  which  an  individual 
may  receive  an  education  award. 

§2526.90    [Redesignated  as  §2526.60] 

9.  Section  2526.90  is  redesignated  as 
§  2526.60  and  revised  to  read  as  follows: 

§  2526.60    May  an  Individual  receive  an 
education  award  and  related  Interest 
benefits  from  the  National  Service  Trust  as 
well  as  other  loan  cancellation  benefits  for 
the  same  service? 

No.  An  individual  may  not  receive  an 
education  award  and  related  interest 
benefits  fi^m  the  National  Service  Trust 
for  a  term  of  service  and  have  that  same 
service  credited  toward  repayment, 
discharge,  or  cancellation  of  other 
student  loans. 

§2526.100    [Removed] 

10.  Section  2526.100  is  removed. 

PART  2527— DETERMINING  THE 
AMOUNT  OF  AN  EDUCATION  AWARD 

1.  The  heading  for  part  2527  is  revised 
to  read  as  set  forth  above. 

la.  The  authority  citation  for  part 
2527  continues  to  read  as  follows: 

Authority:  42  U.S.C.  12601-12604. 

2.  Section  2527.10  is  revised  to  read 
as  follows: 

§  2527.10    What  Is  the  amount  of  an 
AmerlCorps  education  award? 

(a)  Full-time  term  of  service.  The 
education  award  for  a  full-time  term  of 
service  of  at  least  1,700  hours  is  $4,725. 

(b)  Part-time  term  of  service.  The 
education  award  for  a  part-time  term  of 
service  of  at  least  900  hours  is 
$2,362.50. 

(c)  Reduced  part-time  term  of  service. 
The  education  award  for  a  reduced  part- 
time  term  of  service  of  fewer  than  900 
hours  is — 

(1)  An  amount  equal  to  the  product 
of— 


(i)  The  number  of  hours  of  service 
required  to  complete  the  reduced  part- 
time  term  of  service  divided  by  900;  and 

fii)  2,362.50;  or 

(2)  An  amount  as  determined 
otherwise  by  the  Corporation. 

(d)  fle7ease/or  compelling  personal 
circumstances.  The  education  award  for 
an  individual  who  is  released  from 
completing  an  originally-approved  term 
of  service  for  compelling  personal 
circumstances  is  equal  to  the  product 
of— 

■(1)  The  number  of  hours  completed 
divided  by  the  number  of  hours  in  the 
originally-approved  term  of  service;  and 

(2)  The  amount  of  the  education 
award  for  the  originally-approved  term 
of  service. 

1.  Revise  part  2528  to  read  as  follows: 

PART  2528— USING  AN  EDUCATION 
AWARD 

2528.10    For  what  purposes  may  an 
education  award  be  used? 

2528.20    What  steps  are  necessary  to  use  an 
education  award  to  repay  a  qualified 
student  loan? 

2528.30    What  steps  are  necessary  to  use  an 
education  award  to  pay  all  or  part  of  the 
current  cost  of  attendance  at  an 
institution  of  higher  education? 

2528.40    Is  there  a  limit  on  the  amount  of  an 
individual's  education  award  that  the 
Corporation  will  disburse  to  an 
institution  of  higher  education  for  a 
given  period  of  enrollment? 

2528.50    What  happens  if  an  individual 
withdraws  or  fails  to  complete  the  period 
of  enrollment  in  an  institution  of  higher 
education  for  which  the  Corporation  has 
disbursed  all  or  part  of  that  individual's 
education  award? 

2528.60    What  steps  are  necessary  to  use  an 
education  award  to  pay  expenses 
incurred  in  participating  in  an  approved 
school-to-work  program? 

2528.70    What  happens  if  an  individual 
withdraws  or  fails  to  complete  the  period 
of  enrollment  in  an  approved  school-to- 
work  program  for  which  the  Corporation 
has  disbursed  all  or  part  of  that 
individual's  education  award? 
Authorit3r:  42  U.S.C.  12601-12604. 

§2528.10    For  what  purposes  may  an 
education  award  be  used? 

(a)  Authorized  uses.  An  education 
award  may  be  used — 

(1)  To  repay  qualified  student  loans  in 
accordance  with  §  2528.20; 

(2)  To  pay  all  or  part  of  the  current 
cost  of  attendance  at  an  institution  of 
higher  education  in  accordance  with 
§  2528.30  through  §  2528.50; 

(3)  To  pay  expenses  incurred  in 
participating  in  an  approved  school-to- 
work  program  in  accordance  with 

§  2528.60  through  §  2528.70. 

(b)  Multiple  uses.  An  education  award 
is  divisible  and  may  be  appUed  to  any 
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combination  of  loans,  costs,  or  expenses 
described  in  paragraph  (a)  of  this 
section. 

§2S2a20   What  stops  are  necessary  to  use 
an  education  award  to  repay  a  quallflsd 
student  loan? 

(a)  Required  information.  Before 
disbursing  an  amount  from  an  education 
award  to  repay  a  qualified  student  loan, 
the  Corporation  must  receive — 

(1)  An  individual's  written 
authorization  and  request  for  a  specific 
payment  amovmt; 

(2)  Identifying  and  other  information 
from  the  holder  of  the  loan  as  requested 
by  the  Corporation  and  necessary  to 
ensure  compliance  with  this  part. 

(b)  Payment.  When  the  Corporation 
receives  the  information  required  under 
paragraph  (a)  of  this  section,  the 
Corporation  will  pay  the  holder  of  the 
loan  and  notify  the  individual  of  the 
payment. 

(c)  Aggregate  payments.  The 
Corporation  may  establish  procedures  to 
aggregate  payments  to  holders  of  loans 
for  more  than  a  single  individual. 

(2528.30   What  steps  ars  necessary  to  use 
an  education  award  to  pay  all  or  part  of  the 
cjrrsnt  cost  of  attendance  at  an  Institution 
of  higher  education? 

(a)  Required  information.  Before 
disbursing  an  amount  fiwm  an  education 
award  to  pay  all  or  part  of  the  current 
cost  of  attendance  at  an  institution  of 
higher  education,  the  Corporation  must 

receive — 

(1)  An  individual's  written 
authorization  and  request  for  a  specific 
payment  amount; 

(2)  Information  from  the  instituUon  of 
higher  education  as  requested  by  the 
Corporation,  including  verification 

that— 

(i)  It  has  in  effect  a  program 
participation  agreement  imder  section 
487  of  the  Higher  Education  Act  of  1965 
(20  U.S.C.  1094); 

(ii)  Its  eligibility  to  participate  m  any 
of  the  programs  under  title  IV  of  the 
Higher  Education  Act  of  1965  has  not 
been  limited,  suspended,  or  terminated; 

(iii)  It  has  in  effect  a  fair  and  equitable 
refund  policy,  consistent  with  the 
requirements  of  para^aphs  (b)  and  (c)  of 
section  484B  of  the  Higher  Education 
Act  of  1965  (20  U.S.C.  1091b),  and  must 
ensure  an  appropriate  refund  to  the 
Corporation  if  an  individual  who  has 
used  an  education  award  withdraws  or 
otherwise  fails  to  complete  the  period  of 
enrollment  for  which  the  education 
award  was  provided; 

(iv)  Individuals  using  education 
awards  to  pay  for  the  current  cost  of 
attendance  at  that  institution  do  not 
comprise  more  than  15  percent  of  the 
institution's  total  student  population; 


(v)  The  amoimt  requested  will  be  used 
to  pay  all  or  part  of  the  individtial's  cost 
of  attendance; 

(vi)  The  amount  requested  does  not 
exceed  the  difference  between: 

(A)  The  individual's  cost  of 
attendance;  and 

(B)  The  sum  of  the  individual's 
estimated  student  financial  assistance 
for  that  period  under  part  A  of  title  IV 
of  the  Higher  Education  Act  and  the 
individual's  veterans'  education  benefits 
as  defined  in  section  480(c)  of  the 
Higher  Education  Act  (20  U.S.C. 
1087w(c)). 

(b)  Payment.  When  the  Corporation 
receives  the  information  required  luider 
paragraph  (a)  of  this  section,  the 
Corporation  will  pay  the  institution  and 
notify  the  individual  of  the  payment. 

(c)  Installment  payments.  The 
Corporation  will  disburse  the  education 
award  to  the  institution  of  higher 
education  in  at  least  two  separate 
installments,  none  of  which  exceeds  50 
percent  of  the  total  amoimt.  The  interval 
between  installments  may  not  be  less 
than  one-half  of  the  period  of 
enrollment,  except  as  necessary  to 
permit  the  second  installment  to  be  paid 
at  the  beginning  of  the  second  semester. 
quarter,  or  other  division  of  a  period  of 
enrollment. 


§  2528.40    Is  there  a  limit  on  the  amount  of 
an  individual's  education  award  that  the 
Corporation  will  disburse  to  an  Institution 
of  higher  education  for  a  ghfsn  period  of 
enrollment? 


Yes.  The  Corporation's  disbursement 
from  an  individual's  education  award 
for  any  period  of  enrollment  may  not 
exceed  the  difference  between — 

(a)  The  individual's  cost  of  attendance 
for  that  period  of  enrollment, 
determined  by  the  institution  of  higher 
education  in  accordance  with  section 
472  of  the  Higher  Education  Act  of  1965 
(20  U.S.C.  198711);  and 

(b)  The  sum  of— 

(1)  Tlie  individual's  estimated 
financial  assistance  for  that  period 
under  part  A  of  title  IV  of  the  Higher 
Education  Act;  and 

(2)  The  individual's  veterans' 
education  benefits  as  defined  imder 
section  480(c)  of  the  Higher  Education 
Act  (20  U.S.C.  1087w(c)). 

§2528.50   What  happens  H  an  indhrtdual 
withdraws  or  falls  to  completo  the  period  of 
enroilntent  In  an  Institution  of  higher 
education  for  which  tt»e  Corporation  has 
disbursed  all  or  part  of  that  Indhridual's 
education  award? 

(a)(1)  An  institution  of  higher 
education  that  receives  a  disbursement 
of  education  award  funds  from  the 
Corporation  must  have  in  effect,  and 
must  comply  with,  a  fair  and  equitable 


refund  policy  that  includes  procedures 
for  providing  a  refund  to  the 
Corporation  if  an  individual  for  whom 
the  Corporation  has  disbursed  education 
award  funds  withdraws  or  otherwise 
fails  to  complete  a  period  of  enrollment. 

(2)  For  purposes  of  this  part,  an 
institution  of  higher  education's  refund 
policy  is  deemed  "fair  and  equitable"  if 
it  is  consistent  with  the  requirements  of 
paragraphs  (b)  and  (c)  of  section  484B  of 
the  Higher  Education  Act  of  1965  (20 
U.S.C.  1091b). 

(b)  The  Corporation  wrill  credit  any 
refund  received  for  an  individual  under 
paragraph  (a)  of  this  section  to  the 
individual's  education  award  allocation 
in  the  National  Service  Trust. 

12528.60   What  steps  are  necessary  to  use 
an  education  award  to  pay  expenses 
Incurred  In  participating  In  an  approved 
achooi-to-wortc  program? 

(a)  Required  information.  Before 
disbursing  an  amount  from  an  education 
award  to  pay  expenses  incurred  in 
participating  in  an  approved  school-to- 
work  program,  the  Corporation  must 
receive — 

(1)  An  individual's  written 
authorization  and  request  for  a  specific 
payment  amount; 

(2)  Information  from  the  school-to- 
work  program  as  requested  by  the 
Corporation,  including  verification 
that— 


(i)  It  is  involved  in  a  federally- 
approved  school-to-work  system,  as 
certified  by  a  State,  designated  local 
partnership,  or  otiier  entity  that  receives 
a  grant  imder  the  School-to-Work 
Opportunities  Act  of  1994  (20  U.S.C. 
6101); 

(ii)  The  amoimt  requested  will  be 
used  to  pay  all  or  part  of  the 
individual's  cost  of  participating  in  tiie 
school-to-work  program; 

(iii)  It  will  ensure  an  appropriate 
refund,  consistent  with  the 
requirements  of  paragraphs  (b)  and  (c)  of 
section  484B  of  the  Higher  Education 
Act  of  1965  (20  U.S.C.  lD9lb),  to  the 
Corporation  if  an  individual  who  has 
used  an  education  award  withdraws  or 
otherwise  fails  to  complete  the  period  of 
enrolhnent  for  which  the  education 
award  was  provided. 

(b)  Payment.  When  the  Corporation 
receives  the  information  required  under 
paragraph  (a),  the  Corporation  will  pay 
the  program  and  notify  the  individual  of 
the  payment. 
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S2S28.70    What  happens  if  an  individual 
withdraws  or  taiis  to  complete  the  period  of 
enrollnient  in  an  approved  8chool-to-wor1( 
program  for  which  the  Corporation  has 
disbursed  all  or  part  of  that  individual's 
education  award? 

(a)(1)  An  approved  school-to-work 
program  that  receives  a  disbursement  of 
education  award  funds  from  the 
Corporation  must  provide  a  fair  and 
equitable  ;«fund  to  the  Corporation  if  an 
individual  for  whom  the  Corporation 
has  disbursed  education  award  funds 
withdraws  or  otherwise  fails  to 
complete  a  period  of  enrollment. 

(2)  For  piuposes  of  this  part,  a  refund 
is  deemed  "fair  and  equitable"  if  it  is  an 
amount  consistent  with  the 
requirements  of  paragraphs  (b)  and  (c)  of 
section  484B  of  the  Higher  Education 
Act  of  1965  (20  U.S.C.  1091b). 

(b)  The  Corporation  will  credit  any 
refund  received  for  an  individual  under 
para^aph  (a)  of  this  section  to  the 
individual's  education  award  allocation 
in  the  National  Service  Trust. 

1.  Revise  part  2529  to  read  as  follows: 

PART  2529— PAYMErrr  OF  ACCRUED 
INTEREST 

Sec. 

2529.10    Under  wiiat  circumstances  will  the 
Corporation  pay  interest  that  accrues  on 
qualified  student  loans  during  an 
individual's  term  of  service  in  an 
approved  AmeriCorps  position? 

2529.20    What  steps  are  necessary  to  obtain 
forbearance  in  the  repayment  of  a 
qualified  student  loan  during  an 
individual's  term  of  service  in  an 
approved  AmeriCorps  position? 

2529.30    What  steps  are  necessary  for  using 
funds  in  the  National  Service  Trust  to 
pay  interest  that  has  accrued  on  a 
qualified  student  loan  during  a  term  of 
service  for  which  an  individual  has 
obtained  forbearance? 
Authority:  42  U.S.C.  12601-12604. 


S  2529.10    Under  what  circumstances  will 
the  Corporation  pay  interest  that  accrues 
on  qualified  student  loans  during  an 
individual's  term  of  service  in  an  approved 
AmeriCorps  position? 

(a)  Eligibility.  The  Corporation  will 
pay  interest  that  accrues  on  an 
individual's  qualified  student  loan, 
subject  to  the  limitation  on  amount  in 
paragraph  (b)  of  this  section,  if— 

(1)  The  individual  successfully 
completes  a  term  of  service  in  an 
aporoved  AmeriCorps  position;  and 

(2)  The  holder  of  tne  loan  approves 
the  individual's  request  for  forbearance 
during  the  term  of  service. 

(b)  Amount.  The  percentage  of 
accrued  interest  that  the  Corporation 
will  pay  is  the  lesser  of— 

(1)  The  product  of— 
(i)  The  number  of  hours  of  service 
completed  divided  by  the  number  of 


days  for  which  forbearance  was  granted; 
and 

(ii)  365  divided  by  17;  and 

(2)  100. 

(c)  Supplemental  to  education  award. 
A  payment  of  accrued  interest  under 
this  part  is  supplemental  to  an 
education  award  received  by  an 
individual  imder  parts  2526  through 
2528  of  this  chapter. 

(d)  Limitation.  The  Corporation  is  not 
responsible  for  the  repayment  of  any 
accrued  interest  in  excess  of  the  amount 
determined  in  accordance  with 
paragraph  (b)  of  this  section. 

(e)  Suspended  service.  The 
Corporation  will  not  pay  any  interest 
expenses  that  accrue  on  an  individual's 
qualified  student  loan  during  a  period  of 
suspended  service. 

§2529.20    What  steps  are  necessary  to 
obtain  fortiearance  In  the  repayment  of  a 
qualified  student  loan  during  an  individual's 
term  of  service  In  an  approved  AmeriCorps 
position? 

(a)  An  individual  seeking  forbearance 
must  submit  a  request  to  the  holder  of 
the  loan. 

(b)  If,  before  approving  a  request  for 
forbearance,  the  holder  of  the  loan 
requires  verification  that  the  individual 
is  serving  in  an  approved  AmeriCorps 
position,  the  Corporation  will  provide 
verification  upon  a  request  from  the 
individual  or  the  holder  of  the  loan. 


S  2529.30    What  steps  are  necessary  for 
using  funds  in  the  National  Service  Trust  to 
pay  interest  that  has  accrued  on  a  qualified 
student  loan  during  a  term  of  service  for 
which  an  Individual  has  obtained 
fortiearance? 

(a)  The  Corporation  will  make 
payments  fi'om  the  National  Service 
Trust  for  interest  that  has  accrued  on  a 
quahfied  student  loan  during  a  term  of 
service  which  the  individual  has 
successfully  completed  and  for  which 
an  individual  has  obtained  forbearance, 
after  the  following: 

(1)  The  program  verifies  that  the 
individual  has  successfully  completed 
the  term  of  service  and  the  dates  upon 
which  the  term  of  service  began  and 
ended; 

(2)  The  holder  of  the  loan  verifies  the 
amount  of  interest  that  has  accrued 
during  the  term  of  service. 

(b)  When  the  Corporation  receives  all 
necessary  information  from  the  program 
and  the  holder  of  the  loan,  the 
Corporation  will  pay  the  holder  of  the 
loan  and  notify  the  individual  of  the 
payment. 

Dated:  March  31, 1999. 
Thomas  L.  Bryant, 

Acting  General  Counsel. 

(FR  Doc.  99-8363  Filed  4-&-99:  8:45  am] 

BILLING  CODE  a060-2»-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting;  Application  for 
Approval  of  HEVI-METALi^  as  a 
Nontoxic  Shot  Material  for  Waterfowl 
Hunting 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  application. 

SUMMARY:  We  are  providing  public 
notification  that  Standard  Resources 
Corporation,  of  Cherry  Hill,  New  Jersey, 
has  applied  for  approval  of  HEVI- 
METALTT^  shot  as  nontoxic  for 
waterfowl  himting  in  the  United  States. 
The  Service  has  initiated  review  of 
HEVI-METAL™  under  Uie  criteria  set 
out  in  Tier  1  of  the  revised  nontoxic 
shot  approval  procedures  contained  in 
50  CFR  20.134. 

DATES:  A  comprehensive  review  of  the 
Tier  1  information  is  to  be  concluded  no 
later  than  June  8, 1999. 
ADDRESSES:  The  Standard  Resources 
Corporation  (Standard)  appUcation  may 
be  reviewed  in  Room  634  at  the  Fish 
and  WildUfe  Service,  Office  of 
Migratory  Bird  Management,  4401  N. 
Fairfax  Drive,  Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Andrew,  Chief,  Office  of  Migratory  Bird 
Management,  (703)  358-1714,  or  James 
R.  Kelley.  Jr.,  Wildlife  Biologist.  Office 
of  Migratory  Bird  Management,  (703) 
358-1964. 

SUPPLEMENTARY  INFORMATION:  We 
continue  to  provide  opportimity  for 
submission  for  approval  of  alternative 
types  of  .shot  for  waterfowling  that, 
when  spent,  does  not  pose  a  significant 
toxic  hazard  to  migratory  birds  and 
other  wildlife  when  ingested.  Currently, 
only  bismuth-tin  and  steel  shot  are 
unconditionally  approved  for  use  in 
waterfowling.  Tungsten-iron  (published 
October  7, 1998;  63  FR  54016),  tungsten- 
polymer  (pubhshed  October  7, 1998;  63 
FR  54022),  and  tungsten-matrix 
(published  October  19, 1998;  63  FR 
55840)  shot  types  received  temporary 
conditional  approval  for  the  1998-99 
waterfowl  hunting  season.  We  are 
currently  reviewing  applications  for 
approval  for  shot  types  other  than  those 
previously  referenced  in  this  notice.  We 
anticipate  that  approval  of  additional 
suitable  candidate  shot  materials  as 
nontoxic  is  feasible  in  the  near  future. 

On  January  25, 1999,  Standard 
submitted  its  appUcation  with  the 
coimsel  that  it  contained  all  of  the 
specified  information  for  a  complete 
"Her  1  submission.  Tier  1  approval  for 
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HEVI-METAL"™  is  being  sought  under 
the  revised  test  protocol  for  nontoxic 
approval  procedures  for  shot  and  shot 
coatings  that  we  published  in  50  CFR 
20.134  (December  1, 1997;  62  FR 
63608). 

We  have  determined  that  Standard's 
application  is  complete,  and  have 
initiated  a  comprehensive  review  of  the 
Tier  1  information.  After  this  review,  we 
will  either:  (1)  publish  a  Notice  of 
Review  to  inform  the  public  that  the 
Tier  1  test  results  are  inconclusive;  or 
(2)  pubUsh  a  proposed  rule  for  approval 
of  the  candidate  shot.  We  will  indicate 
in  a  Notice  of  Review  if  we  will  require 
other  tests  before  nontoxic  approval  of 
HEVI-METAL™  shot  is  again 
considered.  If  review  of  the  Tier  1 
appUcation  results  in  a  preliminary 
determination  that  the  candidate 
material  does  not  pose  a  significant 


hazard  to  migratory  birds,  other 
wildlife,  and  their  habitats,  we  will 
proceed  with  a  nilemaking  that 
proposes  to  approve  the  candidate  shot. 
HEVI-METALTM  pellets  have  specific 
gravity  of  11.0  g/cm^  and  are  composed 
of  50  percent  tungsten,  35  percent 
nickel,  and  15  percent  iron.  Part  A  of 
the  application  contains  a  statement  of 
proposed  use,  a  chemical  and  physical 
description  of  the  shot  material,  a 
statement  of  the  expected  variabiUty  of 
shot  during  production,  an  estimate  of 
yearly  production,  and  a  5-poimd 
sample  of  the  fabricated  shot.  Part  B  of 
the  application  contains  a  discussion  of 
the  acute  toxicities  of  HEVI-METAL™ 
components  to  manunals  and  to  birds, 
limited  information  on  the  fate  of 
ingested  shot  on  a  small  sample  of 
captive-reared  mallard  ducks,  and  a 
summary  of  the  known  toxicities  of 


HEVI-METAL^**  components  for 
vertebrates.  Part  C  of  the  appUcation 
considers  the  effects  of  firing  on  the 
shot,  the  half-life  of  components  of 
breakdown  products,  the  estimated 
environmental  concentration  in  soil  and 
water,  and  other  environmental  impacts 
of  components  of  the  shot.  References 
are  provided  to  support  the  information 
and  conclusions  contained  in  the 
application;  the  list  of  references  cited 
is  available  from  us  upon  request. 

Authorship:  The  primary  author  of 
this  document  is  James  R.  Kelley,  Jr., 
Wildlife  Biologist,  Office  of  Migratory 
Bird  Management. 

Dated:  April  2, 1999. 
Jamie  Rappaport  Qark, 

Director,  U.S.  Fish  and  Wildlife  Service. 
(FR  Doc.  99-8921  Filed  4-8-99;  8:45  am) 
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proposed  rules  that  are  appiicabie  to  the 
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rulings,  delegations  of  authority,  filing  of 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Servic* 

Newspaper  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decisions 
for  ttie  Northern  Region;  Idaho, 
Montana,  North  Dakota,  and  portions 
of  South  Dakota  and  Eastern 
Washington 

AGENCY:  Forest  Service,  USDA. 
action:  Notice. 

SUMMARY:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
Ranger  Districts,  Forests,  and  the 
Regional  Office  of  the  Northern  Region 
to  publish  legal  notice  of  all  decisions 
subject  to  appeal  under  36  CFR  parts 
215  and  217  and  to  publish  notices  for 
public  comment  and  notice  of  decision 
subject  to  the  provisions  of  36  CFR  part 
215.  The  intended  effect  of  this  action 
is  to  inform  interested  members  of  the 
public  which  newspapers  will  be  used 
to  pubUsh  legal  notices  for  public 
comment  or  decisions;  thereby  allowing 
them  to  receive  constructive  notice  of  a 
decision,  to  provide  clear  evidence  of 
timely  notice,  and  to  achieve 
consistency  in  administering  the 
appeals  process. 

DATES:  Pubhcation  of  legal  notices  in 
the  Usted  newspapers  will  begin  with 
decisions  subject  to  appeal  that  are 
made  on  or  after  April  15. 1999.  The  list 
of  newspapers  will  remain  in  effect 
until  another  notice  is  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Regional  Appeals  and  Litigation 
Coordinator;  Northern  Region;  P.O.  Box 
7669;  Missoula,  Montana  59807.  Phone: 
(406)  329-3647. 

The  newspapers  to  be  used  are  as 
follows: 

Northern  Regfonal  Office 

Regional  Forester  decisions  in  Montana: 
The  Missoulian,  Great  Falls  Tribime, 
and  The  Bilhngs  Gazette 


Regional  Forester  decisions  in  Northern 

Idaho  and  Eastern  Washington:  The 

Spokesman  Review 
Regional  Forester  decisions  in  North 

Dakota:  Bismarck  Tribime 
Regional  Forester  decisions  in  South 

Dakota:  Rapid  City  Journal 
Beaverhead/Deerloage — ^Montana 

Standard 
Bitterroof— RavaUi  Republic 
Clearwater — Lewiston  Morning  Tribune 
Custer— Billings  Gazette  (Montana). 

Rapid  Gty  Journal  (South  Dakota) 
Dakota  Prairie  National  Grasslands — 

Bismarck  Tribune  (North  Dakota), 

Rapid  City  Journal  (South  Dakota) 
Flathead— Daily  Interlake 
Gallatin — Bozeman  Chronicle 
Helena — Independent  Record 
Idaho  Panhandle — Spokesman  Review 
Kootenai — Daily  Interlake 
Lewis  Sr  Clark— Great  Falls  Tribune 
Lolo — Missoulian 
Nez  Perce — Levdston  Morning  Tribune 

Supplemental  notices  may  be  placed 
in  any  newspaper,  but  time  frames/ 
deadlines  will  be  calculated  based  upon 
notices  in  newspapers  of  record  listed 
above. 

Dated:  April  5, 1999. 
Kathleoi  A.  McAllister, 
Deputy  Regional  Forester. 
(FR  Doc.  99-8880  Filed  4-8-99;  8:45  am] 
BILUNG  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Keystone-Quartz  Ecosystem 
Management  Project,  Beaverhead- 
Deerlodge  National  Forest,  Beaverhead 
County,  Montana 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  to  document  the  analysis  and 
disclose  the  environmental  impacts  of  a 
proposed  action  to  manipulate  forest 
and  range  vegetation  on  about  1200 
acres.  This  area  lies  at  the  northern  end 
of  the  Pioneer  Moimtains,  three  miles 
south  of  Wise  River.  Montana. 

The  proposed  action  would  thin  about 
1042  acres  of  Douglas-fir  forest  to 
improve  wildlife  habitat,  release  about 
85  acres  of  aspen/shrub  commimities  to 
restore  wildlife  habitat,  thin  about  21 


acres  of  dense  lodgepole  pine  to 
improve  overall  forest  health,  and 
restore  about  43  acres  of  shrub/grass 
habitat  that  has  been  lost  to  conifer 
succession. 

DATES:  Initial  comments  concerning  the 
scope  of  the  analysis  should  be  received 
in  writing  no  later  than  April  26, 1999. 
ADDRESSES:  The  responsible  official  Is 
Cynthia  A.  Tenclck,  District  Ranger, 
Wise  River  Ranger  District,  PO  Box  100, 
Wise  River.  MT  59762.  Send  written 
comments  to  the  responsible  official. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Qulnn,  Interdisdpllnaiy  Team 
Leader,  Wise  River  Ranger  District,  or 
phone:  (406)  683-3900. 
SUPPLEMENTARY  INFORMATION:  About 
65%  of  the  Douglas-fir  thinning  will  be 
done  using  slashing  and  prescribed  fire, 
and  35%  using  wood  product  removal 
and  prescribed  fire.  Aspen/shrub 
restoration  will  be  done  using 
commercial  timber  harvest.  lodgepole 
pine  thinning  will  be  done  by  the  sale 
offence  materials.  Shrub/grass 
restoration  will  be  done  using  slashing 
and  prescribed  fire. 

The  project  area  is  located  in  the 
Keystone,  Spring,  Titan,  Lime  Kiln  and 
Quartz  Hill  drainages  (TlS,  RllW, 
Sections  10, 11, 12  and  14;  and  TlS, 
RlOW,  Sections  16, 17,  20,  29  and  30). 
The  scope  of  this  proposal  is  limited  to 
specific  forest  thinning  timber  harvest, 
prescribed  burning  and  other  stand 
treatments,  area  Improvements  and 
related  mitigation  requirements  lying 
within  the  affected  area. 

Public  participation  is  important  to 
this  analysis.  Part  of  the  goal  of  public 
involvement  is  to  identify  additional 
issues  and  to  refine  the  general, 
tentative  Issues.  A  scoping  notice 
describing  the  project  was  mailed  to 
those  who  requested  information  on 
timber  harvest  and  burning  activities  on 
the  Beaverhead-Deerlodge  National 
Forests.  The  Montana  Department  of 
Fish,  Wildlife  and  Parks  has  been 
Involved  in  the  development  of  this 
proposal  and  will  be  consulted  through 
the  analysis  and  decision  making 
process.  The  United  States  Fish  and 
Wildlife  Service  will  be  consulted 
concerning  effects  to  threatened  and 
endangered  species. 

Preliminary  issues  Identified  by 
Forest  Service  specialists  include  effects 
to  vegetation,  wildlife  habitat,  and  the 
existing  character  of  inventoried 
roadless  areas.  Timber  harvest  and 
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prescribed  fire  are  proposed  in 
Inventoried  Roadless  Area  1-010.  No 
road  building  is  proposed  in  an 
inventoried  roadless  area.  The  analysis 
wiU  consider  all  reasonably  foreseeable 
activities,  including  proposed  actions 
on  adjacent  BLM  lands. 

People  may  visit  with  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  decision.  Two  periods 
are  specifically  designated  for 
comments  on  the  analysis:  (1)  During 
the  scoping  process  and  (2)  during  the 
draft  EIS  period. 

During  the  scoping  process,  the  Forest 
Service  is  seeking  additional 
information  and  comments  from 
Federal,  State  and  local  agencies  and 
other  individuals  or  organization  who 
may  be  interested  in  or  affected  by  the 
proposed  action.  The  agency  invites 
written  comments  and  suggestions  on 
this  action,  particularly  in  terms  of 
identification  of  issues  and  alternative 
development. 

The  draft  EIS  should  be  available  for 
review  in  April,  1999.  The  final  EIS  is 
scheduled  for  completion  in  June,  1999. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Fedwal  Register. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Enviroimiental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at 
CFR  1503.3  in  addressing  these  points. 

The  responsible  official  who  will 
make  the  decision  on  this  proposal  after 
considering  comments  and  responses, 
environmental  consequences  (^scussed 
in  the  final  EIS,  and  appUcable  laws, 
regulations,  and  policies.  The  decision 
and  reasons  for  the  decision  will  be 
documented  in  a  Record  of  Decision. 

Dated:  March  29, 1999. 
Cynthia  A.  Toicick, 
District  Ranger. 

[FR  Doc.  99-8896  Filed  4-8-99;  8:45  am] 
BILLMQ  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  Tahoe  Basin  Federal  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lake  Tahoe  Basin  Federal 
Advisory  Committee  will  hold  a 
meeting  on  May  7, 1999,  in  Incline 
Village,  Nevada.  This  Committee^ 
established  by  the  Secretary  of 
Agriculture  on  December  15, 1998,  (64 
FR  2876)  is  chartered  to  provide  advice 
to  the  Secretary  on  implementing  the 
terms  of  the  Federal  Interagency 
Partnership  on  the  Lake  Tahoe  Region 
and  other  matters  raised  by  the 
Secretary. 

DATES:  The  meeting  will  be  held  May  7, 
1999,  beginning  at  9:00  a.m.  and  ending 
at  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Donner  Room  inside  the  Hyatt  Lake 
Tahoe,  Country  Club  Drive  and  Lake 
Shore  Boulevard,  Incline  Village, 
Nevada. 

FOR  FURTHER  INFORMATION  CONTACT:  Juan 
Palma  or  Sherry  Hazelhurst,  Lake  Tahoe 
Basin  Management  Unit,  Forest  Service, 
870  Emerald  Bay  Road,  Suite  1,  South 
Lake  Tahoe,  CA  96150,  (530)  573-2642. 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  meet  jointly  with  the 
Lake  Tahoe  Basin  Executives 
Committee.  Items  to  be  covered  on  the 
agenda  include:  (1)  Subcommittee 
Reports;  (2)  Agency  Briefings;  (3) 
Environmental  Improvement  Program 
(EIP)  Review  and  Comment;  (4)  Washoe 
Commitments  Update;  (5)  Basin 
Transportation  Planning  (MPO);  (6) 
FACA  Procedures  for  Subcommittee 
Meetings;  (7)  Future  Agenda 
Development;  and  (8)  Open  Public 
Comment.  All  Lake  Tahoe  Basin  Federal 
Advisory  Committee  meetings  are  open 
to  the  pubUc.  Interested  citizens  are 
encouraged  to  attend.  Issues  may  be 
brought  to  the  attention  of  the 
Committee  during  the  open  public 
comment  period  at  the  meeting  or  by 
filing  written  statements  with  the 
secretary  for  the  Committee  before  or 
after  the  meeting.  Please  refer  any 
written  comments  to  the  Lake  Ttdioe 
Basin  Management  Unit  at  the  contact 
address  stated  above. 

Dated:  April  5, 1999. 
Bradley  E.  Powell, 

Acting  Regional  Forester.  Pacific  Southwest 
Region. 

[FR  Doc  99-8881  Filed  4-8-99;  8:45  am] 
BILLMa  CODE  M10-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  in  the 
NRCS  National  Handbook  of 
Conservation  Practices  for  Review  and 
Comment 

AGENCY:  Natiual  Resources  .tt. 

Conservation  Service  (NRCS). 

ACTION:  Notice  of  proposed  changes  in 
the  NRCS  National  Handbook  of 
Conservation  Practices  for  review  and 
comment. 

SUMMARY:  Notice  is  hereby  given  of  the 
intention  of  NRCS  to  issue  a  series  of 
new  or  revised  conservation  practice 
standards  in  its  National  Handbook  of 
Conservation  Practices.  These  standards 
include  Conservation  Crop  Rotation, 
Pond  Sealing  or  Lining — Flexible 
Membrane,  Streambank  and  Shoreline 
Protection,  Waste  Storage  Facility, 
Waste  Treatment  Lagoon,  and  Water 
Well.  NRCS  State  Conservationists  who 
choose  to  adopt  these  practices  for  use 
within  their  States  will  incorporate 
them  into  Section  IV  of  their  Field 
Office  Technical  Guide.  These  practices 
may  be  used  in  conservation  systems 
that  treat  highly  erodible  land  or  on 
land  determined  to  be  wetland. 

EFFECTIVE  DATES:  Comments  will  be 
received  on  or  before  June  8, 1999.  This 
series  of  new  or  revised  conservation 
practice  standards  will  be  adopted  after 
the  close  of  the  60-day  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Single  copies  of  these  standards  are 
available  from  NRCS-CED  in 
Washington,  DC.  Submit  individual 
inquiries  in  writing  to  William  Hughey, 
National  Agricultural  Engineer,  Natxiral 
Resources  Conservation  Service,  Post 
Office  Box  2890,  Room  6139-S, 
Washington,  DC  20013-2890. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
requires  NRCS  to  make  available  for 
pubUc  review  and  comment  proposed 
revisions  to  conservation  practice 
standards  used  to  carry  out  the  highly 
erodible  land  and  wetland  provisions  of 
the  law.  For  the  next  60  days,  NRCS  will 
receive  comments  relative  to  the 
proposed  changes.  Following  that 
period,  a  determination  will  be  made  by 
NRCS  regarding  disposition  of  those 
comments,  and  a  final  determination  of 
change  will  be  made. 
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Signed  at  Washington  DC  on  April  2, 1999. 
Pearlie  S.  Reed, 

Chief,  Natural  Resources  Conservation 
Service,  Washington,  DC. 
|FR  Doc.  99-8836  Filed  4-8-99;  8:45  am] 
■ILLMO  CODE  Mie-1S-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Prooirement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  May  10,  1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Bhnd  or  Severely 
Disabled.  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  actionwill  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accompUsh 


the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodity  and 
services  have  been  proposed  for 
addition  to  Prociu^ment  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodity 

Kit,  Marine  Corps  Demolition.  Advanced 

1375-OO-NSH-OOOl 
NPA:  Chautauqua  County  Chapter,  NYSARC, 
Jamestown,  New  York 

Services 

Computer  Facilities  Management  Services. 

Federal  Center,  Defense  Reutilization  & 

Marketing  Service  (DRMS),  74  North 

Washington,  Battle  Creek,  Michigan 
NPA:  Peckham  Vocational  Industries,  Inc., 

Lansing.  Michigan 
Base  Supply  Center,  Nellis  Air  Force  Base, 

Nevada 
NPA:  Lions  Club  Industries,  Inc.,  Durham, 

North  Carolina 
Base  Supply  Center,  HoUoman  Air  Force 

Base,  New  Mexico 
NPA:  San  Antonio  Lighthouse,  San  Antonio, 

Texas 
Laundry/Dry  Cleaning  (all  non-hospital 

laundry),  Fort  Carson,  Colorado 
NPA:  Goodwill  Industrial  Services 

Corporation,  Colorado  Springs.  Colorado 
Operation  of  Individual  Equipment  Element 

Store.  Nellis  Air  Force  Base,  Nevada 
NPA:  Lions  Club  Industries,  Inc.,  Durham, 

North  Carolina 
Operation  of  Individual  Equipment  Element 

Store,  HoUoman  Air  Force  Base,  New 

Mexico 
NPA:  San  Antonio  Lighthouse,  San  Antonio, 

Texas 
Warehouse  Operation,  U.S.  Geological 

Survey,  Western  Region,  1020  O'Brien 

Drive,  Menlo  Park,  California 
NPA:  VTF  Services,  Palo  Alto.  California 
Beverly  L.  Milkman, 
Executive  Director. 

IFR  Doc.  99-8898  Filed  4-8-99;  8:45  am] 
BILLMG  CODE  e353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  Deletions  from 

the  Procurement  List. 


SUMMARY:  This  action  adds  to  the 
ProCTirement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List 
commodities  and  services  previously 
furnished  by  such  agencies. 
EFFECTIVE  DATE:  May  10.  1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  Chi 
February  19  and  26, 1999,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (63  F.R.  8291,  9469 
and  9470)  of  proposed  additions  to  and 
deletions  from  the  Procurement  List: 

Additions 

The  following  comments  pertain  to 
Grounds  Maintenance,  Shaw  Air  Force 
Base,  South  Carolina:  Comments  were 
received  from  the  ciurent  contractor  for 
this  grounds  maintenance  service.  The 
contractor  stated  that  adding  the 
contract  to  the  JWOD  Program  would 
have  a  significantly  detrimental  impact 
on  the  company  and  its  ability  to  be 
competitive.  The  contractor  noted  that 
the  firm  was  a  small  business  and  said 
that  the  contract  in  question  represented 
a  specific  amount  of  its  annual  General 
and  Administrative  dollare. 

The  Committee  noted  that  the 
percentage  of  the  contractor's  estimated 
annual  revenue  was  below  the  level  the 
Committee  considers  to  represent 
possible  severe  adverse  impact.  Because 
the  contractor  provided  no  context  for 
the  comment  on  its  General  and 
Administrative  dollars  and  the  amount 
itself  was  not  substantial,  the  Committee 
was  not  persuaded  that  losing  it  would 
have  a  significant  detrimental  impact  on 
the  firm.  The  Committee  also 
considered  that  although  several  other 
contracts  previously  held  by  the 
contractor  have  been  placed  in  the 
JWOD  Program  over  the  past  decade,  the 
contractor's  sales  have  risen  by  almost 
50  percent.  Even  taking  into  accoimt 
inflation,  this  level  of  increase  shows 
that  the  firm  has  not  been  severely 
adversely  impacted  by  past  actions. 

The  following  material  pertains  to  all 
of  the  items  being  added  to  the 
Procurement  List: 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
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or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  Usted  below 
are  suitable  for  prociuement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimaber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  ciirrent  contractors 
for  the  commodities  and  services. 

3.  Hie  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Pnxnirement  List: 

ConunodHies 

Aqua  Plunger  Mop 

M.R.  1026 
Soup  Spoon  Ladle 

M.R.S06 

Services 

Central  Facility  Management,  U.S.  Secret 

Service  Headquarters,  930  H  Street,  NW, 

Washington,  DC 
Grounds  Maintenance,  Shaw  Air  Force  Base, 

South  Carolina 
Janitorial/Custodial,  Veterans  Afhirs 

Outpatient  Clinic,  25  N.  32nd  Street, 

Camp  Hill,  Pennsylvania 
Janitorial/Custodial,  U.S.  Army  Reserve 

Center,  Fort  Jackson,  South  Carolina 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  sniall  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  Tbe  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities  and  services. 


3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Govenunent. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  deleted  fit>m  the  Procurement 
List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c 
and  41  CFR  51-2.4. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
deleted  fit>m  the  Procurement  List: 

Commodities 

Kit,  Shaving  Surgical  Preparation 

6530-00-676-7372 
Surgical  Dressing  Set 

6530-00-105-5826 
Box,  Filing 

7520-00-139-3734 

Services 

Administrative  Services,  Naval  Air  Station, 

Jacksonville,  Florida 
Assembly,  Living  Kit,  Basic  and 

Supplemental,  Commissary 

Warehousing,  Homestead  Air  Force  Base, 

Florida 
Corrosion  Control  of  Fuel  Pipelines, 

Manchester  Naval  Fuel  Department, 

Manchester,  Washington 
Disposal  Support  Services,  Defense 

Reutilization  and  Maiteting  Office, 

Agana,  Guam 
Fast  Pack/Carton  Recycling  and  Pallet  Repair, 

Sacramento  Army  Depot,  Sacramento, 

California 
Food  Service  Attendant,  Naval  Air  Station 

Cecil  Field.  Florida 
Food  Service  Attendant,  Homestead  Air 

Force  Base,  Florida, 
Food  Service  Attendant,  Naval  Security 

Group  Activity, 
Homestead  Air  Force  Base,  Florida 
Grounds  Maintenance,  Andersonville 

National  Historic  Site,  Route  1,  Box  85, 

Andersonville,  Georgia 
Grounds  Maintenance,  U.S.  Postal  Service, 

1088  Nandino  Boulevard,  Lexington, 

Kentucky 
Grounds  Maintenance,  Camp  Boimeville, 

Camp  Bonneville,  Washington 
Grounds  Maintenance,  National  Oceanic  and 

Atmospheric  Administration,  National 

Marine  Fisheries  Service,  2725  Montlake 

Boulevard  East,  Seattle,  Washington 
Janitorial/Custodial,  Naval  Station,  Mobile, 

Alabama 
Janitorial/Custodial,  Riverside  National 

Cemetery,  22495  Van  Biu«n  Blvd., 

Riverside,  California 
Janitorial/Custodial,  Federal  Building,  100 

North  Wairen,  Saginaw,  Michigan 
Janitorial/Custodial,  Lewistown  Flight 

Service  Station,  Le%vi8town,  Montana 


Janitorial/Custodial,  BEQ  Naval  Station, 

SUten  Island,  New  York 
Janitorial/Custodial,  Newark  Air  Force  Base, 

Ohio, 
Janitorial/Custodial,  Bonneville  Power 

Administration,  11743  NE  Sumner 

Street,  Portland,  Oregon 
Janitorial/Custodial,  Tennessee  Air  National 

Guard,  Nashville  Metro  Airport. 

Nashville,  Tennessee 
Janitorial/Grounds  Maintenance,  Naval 

Industrial  Reserve  Ordnance  Plant, 

Rochester,  New  York 
Laundry  Service,  Military  Entrance 

Processing  Station,  1222  Spruce  Street, 

St  Louis,  Missouri 
Microfilm/Microfiche  Reproduction,  Newark 

Air  Force  Station,  Ohio 
Operation  of  Tool  Crib,  Kelly  Air  Force  Base, 

Texas 
Planting  and  Transplanting  Horticultiual 

Materials,  USPS,  Bend  Pine  Nursery 

Market,  63095  Deschutes  Market  Road, 

Bend,  Oregon 
Reproduction  Service,  Headquarters,  U.S. 

Marine  Corps,  Clarendon  Square  Office 

Building,  3033  Wilson  Boulevard, 

Arlington,  Virginia 
Tray  Delivery  Service,  Department  of 

Veterans  Affairs  Medical  Center,  3601 

South  6th  Avenue,  Tucson,  Arizona 
Beverly  L.  Milkman, 
Execu  tive  Director. 

(FR  Doc.  99-8899  Filed  4-8-99;  8:45  am] 
MJJNQ  OOOt  «6»-01-4» 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  District  of  Columt>la  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
District  of  Colmnbia  Advisory 
Committee  to  the  Commission  will 
convene  at  12:45  p.m.  and  adjourn  at 
4:30  p.m.  on  May  3, 1999,  at  the  JC 
Penney  Government  Relations  Office, 
Suite  1015, 1156  15th  Street  NW, 
Washington,  DC  20036.  The  purpose  of 
the  meeting  is  to  provide  new  member 
orientation,  review  past  civil  rights 
monitoring  activity,  and  plan  futtire 
projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Lewis  Anthony, 
202-483-3262,  or  Ki-Taek  Chun, 
Director  of  the  Eastern  Regional  Office. 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 
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The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  March  30, 1999. 
Carol-Lee  Hurley, 

C3iief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  99-a892  Filed  4-8-99;  8:45  am] 
BILUNG  CODE  tSSS-OI-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-683-810] 

Chrome-Plated  Lug  Nuts  From  Taiwan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  hnport  Administration, 
bitemational  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Ehity  Administrative 
Review. 

summary:  On  October  7, 1998,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  administrative  review  of  the 
antidiunping  duty  order  on  chrome- 
plated  lug  nuts  from  Taiwan.  The 
review  covers  18  manufactiuers/ 
exporters  and  the  period  September  1, 
1996,  through  August  31,  1997.  Based 
on  our  analysis  of  the  comments 
received,  the  dimiping  margins  have  not 
changed  from  those  presented  in  the 
preliminary  results. 
EFFECTIVE  DATE:  April  9, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Trentham  or  Thomas  Futtner.  Office  of 
AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-6320  or  482-3814, 
respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act), 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(1998). 

Background 

On  October  7, 1998,  the  Department 
published  the  preliminary  results  (63  FR 
53875)  of  its  administrative  review  of 
the  antidumping  duty  order  on  chrome- 


plated  lug  nuts  from  Taiwan  (September 
20, 1991,  56  FR  47737).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  one-piece  and  two-piece 
chrome-plated  lug  nuts,  finished  or 
unfinished,  which  are  more  than  ^Vie 
inches  (17.45  millimeters)  in  height  and 
which  have  a  hexagonal  (hex)  size  of  at 
least  %  inches  (19.05  millimeters)  but 
not  over  one  inch  (25.4  millimeters), 
plus  or  minus  Vie  of  an  inch  (1.59  mm). 
The  term  "unfinished"  refers  to 
unplated  and/or  unassembled  chrome- 
plated  lug  nuts.  The  subject 
merchandise  is  used  for  securing  wheels 
to  cars,  vans,  trucks,  utility  vehicles, 
and  trailers.  Zinc-plated  lug  nuts, 
finished  or  unfinished,  and  stainless- 
steel  capped  lug  nuts  are  not  within  the 
scope  of  this  review.  Chrome-plated 
lock  nuts  are  also  not  within  the  scope 
of  this  review. 

During  the  period  of  review,  chrome- 
plated  lug  nuts  were  provided  for  under 
subheading  7318.16.00.00  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  review  is  dispositive.  This 
review  covers  the  following  firms: 
Gourmet  Equipment  (Taiwan) 
Corporation  ("Gourmet"),  Buxton 
International  Corporation  ("Buxton"), 
Chu  Fong  Metallic  Electric  Co.("Chu 
Fong"),  San  Chien  Industrial  Works. 
Ltd.  ("San  Chien").  Aiunax  Industrial 
Co.,  Ltd.  ("Anmax)",  Hwen  Hsin 
Enterprises  Co.,  Ltd.  ("Hwen  Hsin"), 
San  Shing  Hardvrare  Works  Co.  ("San 
Shing").  Trade  Union  International  Inc./ 
Top  Line  ("Trade  Union"),  Uniauto,  Inc. 
("Uniauto"),  Wing  Tang  Electrical 
Manufacturing  Company  ("Wing  Tang") 
and  Multigrand  Industries  Inc. 
("Multigrand"),  and  the  period 
September  1, 1996,  through  August  31. 
1997.  Buxton.  Chu  Fong,  San  ciien, 
Anmax,  Hwen  Hsin,  San  Ching,  Trade 
Union,  Uniauto.  Wing  Tang  and 
Multigrand  failed  to  completely  respond 
to  the  Department's  questioimaire  and 
therefore  were  assigned  an  adverse  facts 
available  rate  of  10.67  percent. 
Questionnaires  were  sent  to  Transcend 
International,  Kwan  How  Enterprises 
Co.,  Kwan  Ta  Enterprises  Co.,  Ltd.. 
Everspring  Plastic  Corporation.  Gingen 
Metal  Corp.,  Goldwanate  Associates, 
Inc.,  Kuang  Hong  Industries  Inc.,  but 
were  returned  as  undeUverable.  These 
firms  therefore  received  the  "all  others" 
rate  of  6.93  percent 


Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  timely  comments  from  one 
respondent.  Gourmet,  and  rebuttal 
comments  from  petitioner,  Consolidated 
International  Automotive.  Based  on  the 
comments  received,  we  have  not 
changed  our  determination  with  respect 
to  Gourmet  for  the  final  results. 

Comments 

Respondent  argues  that  it  has 
cooperated  fully  and  that  the 
Department  caimot  require  it  to  provide 
information  that  is  impossible  for 
Gourmet  to  provide,  or  in  a  form  which 
Gourmet  simply  does  not  have.  In  such 
a  situation,  the  Department  must 
consider  any  other  independent 
information  which  is  sufficient  to 
substantiate  the  sales  and  other  data 
provided  in  Gourmet's  submissions. 

In  this  instance,  because  Gourmet 
does  not  have  audited  financial 
statements.  Gourmet  argues  that  the 
Department  must  rely  on  other  forms  of 
independent  substantiation.  Gourmet 
argues  that  the  Department  has  a  long- 
standing practice  to  accept  whatever 
substantiation  is  available  to  satisfy 
itself  that  the  data  submitted  can  be 
relied  upon.  In  this  review.  Gourmet 
submitted  bank  records  as  a  means  to 
independently  substantiate  its  response. 
Goiumet  points  to  the  Notice  of  Final 
Determination  of  Sales  at  less  Than  Fair 
Value:  Collated  Roofing  Nails  from 
Taiwan,  62  FR  51.427  (October  1, 1997). 
where  the  Department  stated  that  where 
a  respondent  submitted  sales  and  cost 
data  based  on  unaudited  financial 
statements,  verification  may  be  based  on 
the  respondent's  "tax  retiun  or  any 
other  independent  source ." 

Gourmet  argues  that  the  use  of  facts 
available  is  not  warranted  under  section 
776(a)  of  the  Act  "(19  USCl677e(a)) 
because  the  necessary  information  is  on 
the  record.  Goiirmet  has  responded  to 
all  of  the  Department's  requests  for 
information  with  the  exception  of  one 
document,  audited  financial  statements, 
which  do  not  exist  and  therefore  can  nOt 
be  withheld.  Gourmet  argues  that, 
unlike  the  situation  in  previous  reviews 
in  this  review  where  it  stated  that  its 
data  was  unverifiable.  its  submitted  data 
can  and  should  be  verified.  Goiumet 
points  to  Borden,  Inc.  v.  United  States. 
4  F.  Supp.  2d  1221  (Ct.  Infl  Trade  1998) 
{Borden),  where  the  court  foimd  that  the 
Department  is  required  to  consider 
information  submitted  by  a  party  even 
if  that  information  does  not  precisely 
conform  to  the  Department's  request,  as 
long  as  the  party  has  cooperated  to  the 
best  of  its  ability. 
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Goiuinet  acknowledges  that  section 
776(a)  of  the  Act  may  apply  because  the 
Department  may  take  the  position  that 
Gourmet  has  failed  to  provide  the 
requested  information  in  the  form  and 
manner  requested.  However,  Gourmet 
disagrees  with  its  applicability  for  two 
reasons.  First,  while  Gourmet  failed  to 
provide  information  in  the  form  of 
audited  financial  statements,  it  provided 
the  same  information  in  the  form  of 
bank  records.  Second,  the  appUcation  of 
facts  available  pursuant  to  section 
776(a)(2)(B)  of  the  Act  is  conditional  on 
an  additional  finding  that  the  provisions 
set  out  in  section  782(e)  of  the  Act  (19 
U.S.C.  1677m{e))  have  not  been  met. 
Gourmet  points  to  Borden,  where  the 
court  said  section  782(e)  of  the  Act 
requires  that  no  matter  how 
imsatisfactory  the  Department  may  find 
the  information  submitted,  it  must  still 
use  that  information  rather  than  facts 
available,  so  long  as  the  criteria  of  that 
provision  have  been  met. 

Gourmet  argues  that  its  situation  is 
similar  to  that  in  the  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Preserved 
Mushrooms  from  Chile,  63  FR  56,613 
(October  22. 1998)  [Chile  Mushrooms). 
In  that  case,  the  Department  concluded 
that  resort  to  facts  available  was  not 
required  where  independent  auditors 
were  imable  to  reconcile  the 
respondent's  books  and  records  with  its 
financial  statements  and  were 
"otherwise  unable  to  account  for 
significant  assets  and  liabilities,"  and 
where  the  respondent,  like  Gourmet, 
was  not  legally  obligated  to  have 
audited  finiancial  statements.  Gourmet 
states  that  the  Department  correctly 
concluded  that  the  law  would  not 
permit  refection  of  the  submitted  data  in 
its  entirety  because  the  respondent  had 
met  the  five  conditions  of  782(e)  of  the 
Act  (19  U.S.C.  1677m(e)). 

Because  Gourmet  has  provided  such 
independent  substantiation  and  has 
cooperated  to  the  best  of  its  ability,  the 
Department  may  not  decline  to  use 
Gourmet's  submitted  information  in 
making  its  determination.  Gourmet 
maintains  that  the  information  was 
submitted  on  time,  can  be  verified,  is 
complete  and  reliable,  can  be  used 
without  undue  difficulty,  and  Gourmet 
has  demonstrated  that  it  has  acted  to  the 
best  of  its  ability  in  providing 
information. 

Even  if  the  Department  does  decline 
to  use  such  information  and  resorts 
instead  to  "facts  available,"  the 
Department  must  find  that  Gourmet  has 
cooperated  to  the  best  of  its  ability  and 
therefore  that  an  adverse  inference 
would  be  unwarranted.  Gourmet  claims 
that  it  has  provided  complete  responses 


to  all  of  the  Department's 
questionnaires.  Gourmet  imdertook 
extraordinary  efi'orts  to  produce 
alternative  forms  of  records  to  satisfy 
the  Department's  requirement  for 
independent  substantiation  of  submitted 
information. 

Gourmet  asserts  that  the  Department 
incorrectly  concluded  that  its 
submissions  could  not  be  reconciled  to 
its  financial  statements  in  this  review, 
as  it  did  in  the  fourth  administrative 
review  even  though  the  facts  are 
different.  In  this  review,  imlike  the 
fourth.  Gourmet  does  not  admit  its 
submission  cannot  be  reconciled.  On 
the  contrary.  Gourmet  has  submitted 
detailed  reconciUation  statements  to  its 
tax  retiim  and  bank  statements. 
Furthermore,  the  Department's 
requirements  for  verifiable  submissions 
as  discussed  in  a  Memorandum  fi*om 
Thomas  Futtner  to  Holly  Kuga,  Aug.  20, 
1998,  does  not  mandate  the  submission 
of  audited  financial  statements. 

If  the  Department  finds  the 
information  that  Gourmet  submitted  to 
be  unverifiable,  it  does  not  follow  that 
Gourmet  has  not  acted  to  the  best  of  its 
ability.  The  Department  has  failed  to 
articulate  any  basis  for  finding  that 
Gourmet  failed  to  cooperate.  In  Allied- 
Signal  Aerospace  Co.  v.  United  States, 
996  F.2d  1185  (Fed.  Cir.  1993)  [Allied- 
Signal],  the  court  held  that  where  a 
respondent  "supplied  as  much  of  the 
requested  information  as  it  could  and 
offered  to  provide  the  remaining 
information  in  a  simplified  form, .  .  . 
[i]t  was  unreasonable  for  the  ITA  to 
have  characterized  respondent's 
behavior  as  a  refusal  to  cooperate."  The 
court  went  on  to  say  that  "the 
respondent  failed  to  provide  a  complete 
response  to  the  requested  information 
because  it  was  imable  to,  not  because  it 
refused  to."  The  court  made  a  similar 
distinction  in  Borden  where  it  stated 
"Commerce  has  articulated  no  reason 
for  finding  the  respondent's  failure  was 
an  unwillingness,  rather  than  simply  an 
inability,  to  cooperate,  other  than  vague 
hints  that  respondent  was  cooking  the 
books." 

Petitioner  disagrees.  As  in  previous 
reviews.  Gourmet  failed  to  submit 
verifiable  information  that  would  allow 
Commerce  to  tie  the  company's 
questionnaire  response  with  its 
financial  data.  Petitioner  argues  that  the 
problem  is  not  simply  the  form  of 
information,  but  rather  its  substance. 
Gourmet  has  been  subject  to  previous 
reviews  and  has  been  well  aware  of  the 
deficiencies  in  its  previous  submissions, 
yet  Gourmet  has  made  no  showing  of 
inability  to  prepare  the  requested 
information.  Petitioner  argues  that 
Commerce  was  correct  to  apply  facts 


available  to  Gourmet  when  it  submitted 
information  that  had  already  been  foimd 
to  be  deficient. 

Petitioner  argues  that  the  deficiencies 
in  Gourmet's  response  justify  the 
application  of  facts  available  under  the 
statute.  Under  section  776(a)(2)(B)  of  the 
Act,  Gourmet  failed  to  provide 
requested  information,  not  simply  the 
form  of  the  information,  but  the 
substance  of  the  information.  In  terms  of 
the  statute.  Gourmet's  information  is  so 
incomplete  that  it  cannot  serve  as  a 
reliable  basis  for  determining 
constructed  value  since  Gourmet's 
financial  information  can  not  be 
reconciled  with  its  questionnaire 
response  and  is,  therefore,  unverifiable. 

Petitioner  argues  that  Gourmet  did  not 
act  to  the  best  of  its  ability  in  providing 
the  information  and  meeting  the 
Department's  requirements.  Gourmet 
had  participated  in  previous  reviews 
where  it  provided  similarly  deficient 
information  and  was  sanctioned  for 
doing  so.  Petitioner  argues  that  Gourmet 
could  have  corrected  these  deficiencies 
but  rather  chose  to  submit  the  same 
substantively  incomplete  and  formally, 
nonconforming  information. 

Petitioner  argues  that  Borden  does  not 
support  Gourmet's  position.  Borden 
does  not  address  the  applicability  of 
section  776(a)(2)(D)  of  the  Act  (19  U.S.C. 
1677e(a)(2)(D))  to  the  deficient 
information  provided;  by  contrast  in 
this  review,  Commerce  has  found  that 
the  information  submitted  by  Gourmet 
cannot  be  verified.  Borden  does  not 
preclude  Commerce  fit>m  applying  facts 
available  to  the  deficient  response, 
rather  Borden  requires  Commerce  to 
make  the  additional  finding  that  the 
respondent  failed  to  act  to  Die  best  of  its 
ability.  This  deficiency  is  not  present  in 
this  review  since  Commerce  expressly 
stated  "that  Gourmet  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability."  In  Borden,  the  court  noted  that 
the  respondent  had  changed  accoxmting 
methods  and  amended  its  questionnaire 
responses  in  attempting  to  respond  to 
the  questionnaires.  This  situation  is 
plausible  in  an  investigation,  but  not  the 
sixth  administrative  review. 

Petitioner  also  argues  that  Allied- 
Signal  does  not  support  Gourmet's 
position.  Unlike  the  facts  in  Allied- 
Signal, Xkturmei  has  not  shown  that  it 
cannot  provide  the  required  information 
or  that  it  would  be  unable  to  prepare  the 
necessary  information. 

Department's  Position 

We  agree  with  petitioner.  The 
Department  finds  that  the  use  of  facts 
available  is  warranted  imder  section 
776(a)  of  the  Act  because  the 
information  in  Gourmet's  questionnaire 
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response  cannot  be  verified.  Moreover, 
we  have  used  an  adverse  inference  in 
applying  the  facts  available,  in 
accordance  with  section  776(b)  of  the 
Act,  because  Gounnet  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  in  this  case.  For  a  more  complete 
explanation  of  Gounnet's  deficiencies 
(which  include  proprietary  infonnation) 
see  Memorandum  from  Thomas  Futtner 
to  Holly  Kuga,  August  20, 1998  (Futtner 
Memo). 

Goiinnet  has  failed  to  demonstrate 
that  the  information  which  it  placed  on 
the  record  accurately  reflects  all  of  the 
relevant  sales  made  by  the  company 
during  the  period  of  review  and  its  cost 
of  production.  While  Gourmet  did 
possess  relevant  financial  statements,  it 
was  not  able  to  demonstrate  that  the 
information  it  reported  to  the 
Department  agrees  with  those  financial 
statements.  Nor  did  it  provide  any 
evidence  of  factors  beyond  its  control 
which  caused  such  discrepancies  or  any 
reasonable  basis  for  the  E)epartment  to 
determine  that  its  questionnaire 
response  was  accurate  despite  these 
discrepancies.  Gourmet  has  been  aware 
of,  but  has  not  corrected,  deficiencies  in 
its  accounting  system  even  though  these 
deficiencies  caused  the  Department  to 
use  facts  available  for  the  last  several 
administrative  reviews. 

The  Department  does  not  reject 
questionnaire  responses  simply  because 
the  respondent  does  not  have  an  audited 
financial  statement.  In  such  situations, 
the  Department  looks  to  other  financial 
records,  prepared  for  purposes 
independent  of  the  antidumping 
proceeding,  such  as  tax  statements, 
which  attest  to  the  veracity  of  a 
respondent's  accounting  system  and 
information  submitted  to  die 
Department,  [see,  e.g.,  Collated  Roofing 
Nails  from  Taiwan).  In  this  case. 
Gourmet  possesses  relevant  (albeit 
unaudited)  financial  statements.  As 
Gourmet  has  acknowledged,  however, 
the  financial  statements  conflict  with, 
and  hence  do  not  support,  its 
questionnaire  response.  See  Futtner 
Memo. 

Borden  does  not  support  Gourmet's 
contention.  Although  in  Borden  the 
court  noted  that  the  Department  must 
consider  submitted  information  if  that 
information  meets  the  requirements  of 
section  782(e)  of  the  Act,  Gourmet's 
information  does  not  meet  those 
reqiiirements.  Gourmet's  submissions 
are  not  verifiable  and  therefore  do  not 
meet  the  requirements  of  section 
782(e)(2).  While  these  submissions  are 
for  the  most  part  in  the  form  requested 
by  the  IDepartment,  their  content  is 
unreliable.  See  Futtner  Memo. 
Moreover,  in  Borden,  the  court 


approved  the  Department's  use  of 
adverse  facts  available  in  that  case. 

Further,  Allied-Signal  is  not  relevant 
to  this  case.  In  Allied-Signal,  where  the 
Court  held  that  the  respondent  had 
"supplied  as  much  of  die  requested 
infonnation  as  it  could  and  offered  to 
provide  the  remaining  information  in  a 
simplified  form,...[ilt  was  unreasonable 
for  the  ITA  to  have  characterized 
respondent's  behavior  as  a  refusal  to 
cooperate."  That  case  did  not  involve 
evidence  on  the  record  indicating  a 
fundamental  discrepancy  between 
information  in  the  questionnaire 
response  and  the  respondent's  financial 
statements.  Although  Gourmet  has 
participated  in  several  antidiunping 
administrative  reviews  and  is 
thoroughly  famiUar  with  the 
Department's  requirements,  it  has 
consistently  failed  to  comply  with  the 
Department's  standards  by  continuing  to 
provide  unverifiable  data. 

In  addition.  Gourmet's  reliance  on 
Chile  Sdusbrooms  is  misplaced.  Chile 
Mushrooms  did  not  involve  a 
fundamental  disagreement  between  the 
questiormaire  response  and  the 
respondent's  financial  records.  Rather 
certain  issues  were  raised  by  the 
findings  of  an  independent  audit  of  the 
respondent's  records.  We  determined 
that  these  findings  were  either  irrelevant 
for  our  purposes  or  could  be  adequately 
addressed  by  adjustments  and  the  use  of 
partial  FA.  hi  this  case,  we  are  not 
dealing  the  results  of  an  independent 
audit  or  with  information  that  may  be 
rendered  useful  by  the  application  of 
partial  facts  available. 

Gounnet  is  incorrect  that  the 
E)epartment  is  basing  its  facts  available 
decision  on  the  findings  in  previous 
reviews,  where  Gourmet  admitted  that 
its  submissions  could  not  be  reconciled. 
The  Department  treats  each 
administrative  review  separately.  Based 
on  the  information  on  the  record  in  the 
instant  review,  we  have  determined  that 
Gourmet's  accounting  system  and  the 
infonnation  submitted  to  the 
Department  are  unreliable.  Id..  Reliance 
on  the  accounting  system  used  for  the 
preparation  of  the  financial  statements 
is  a  key  and  vital  part  of  the 
E)epartment's  determination  that  a 
company's  sales  and  constructed  value 
data  are  credible.  Section  776(a)(2)(D)  of 
the  Act  states  that  the  Department 
"shall,  subject  to  section  782(d),  use  the 
facts  otherwise  available  in  reaching  the 
applicable  determination  under  this 
title"  if  an  interested  party  or  any  other 
person  provides  information  but  the 
information  cannot  be  verified.  Because 
Gourmet's  submissions  are  not 
reconcilable  to  its  financial  statements 
and  Gourmet  has  provided  no 


acceptable  explanation  and  no 
reasonable  alternative  support  for  its 
submission,  it  is  imverifiable. 

Despite  the  admitted  discrepancies 
between  its  financial  statements  and  its 
questionnaire  response.  Gourmet  argued 
that  its  questionnaire  response 
nonetheless  could  be  verified  using 
other  information,  such  as  bank  records. 
In  attempting  to  demonstrate  this, 
however,  it  became  clear  that  the 
records  that  it  was  attempting  to  rely  on 
could  not  adequately  substantiate  its 
response  vathout  requiring  the 
Department  essentially  to  perform  a 
complete  audit  of  Gourmet's  financial 
records.  This  is  not  the  piupose  of  a 
verification,  which  is  fundamentally  a 
spot  check  of  selected  data — not  a 
detailed  examination  of  a  respondent's 
entire  accoimting  system.  We  believe 
that  Gourmet  has  had  sufficient  notice 
of  the  Department's  requirements  for 
verifiable  submissions  and  ample 
opportunity  to  provide  information  that 
is  amenable  to  verification.  Yet  Gourmet 
has  continued  to  provide  unverifiable 
data.  Therefore,  we  determine  that 
Gourmet  has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  abiUty,  and  thus 
we  are  using  an  adverse  inference  in  our 
application  of  facts  available. 

SMrtion  776(b)  of  the  Act  provides 
that,  in  selecting  fitim  the  facts 
available,  adverse  inferences  may  be 
used  when  an  interested  party  fails  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information.  See  also  Statement  of 
Administrative  Action  ("SAA") 
accompanying  the  URAA,  H.R.  Doc.  No. 
316, 103d  Cong.,  2d  Sess.  870  (1994). 
Section  776(b)  of  the  Act  authorizes  the 
Department  to  use  as  adverse  facts 
available  information  derived  from  the 
petition,  the  final  determination  fitim 
the  less  than  fair  value  (LTFV) 
investigation,  a  previous  administrative 
review,  or  any  other  information  placed 
on  the  record. 

Section  776(c)  of  the  Act  requires  the 
Department  to  corroborate,  to  the  extent 
practicable,  secondary  information  used 
as  FA.  Secondary  information  is 
described  in  the  Statement  of 
Administrative  Action  (SAA)  (at  870)  as 
"(ijnformation  derived  from  the  petition 
that  gave  rise  to  the  investigation  or 
review,  the  final  determination 
concerning  the  subject  merchandise,  or 
any  previous  review  under  section  751 
concerning  the  subject  merchandise." 

The  SAA  further  provides  that 
"corroborate"  means  simply  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value  (see  SAA  at  870).  Thus, 
to  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
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practicable,  examine  the  reliability  and 
relevance  of  the  information  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calcvQated 
dumping  margins.  The  only  source  for 
margins  is  an  administrative 
determination.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  firom  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reUabiUty  of 
the  margin  from  that  time  period  (i.e., 
the  Department  can  normally  be 
satisfied  that  the  information  has 
probative  value  and  that  it  has  complied 
with  the  corroboration  requirements  of 
section  776(c)  of  the  Act).  See,  e.g., 
Elemental  Sulphur  from  Ccuiada: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  62  PR  at 
971  Oanuary  7. 1997)  and  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  Germany,  Italy,  Japan, 
Singapore,  and  the  United  Kingdom  62 
PR  2801  ( January  15,1997)  [AFBs  1997). 

As  to  the  relevance  of  the  margin  used 
for  adverse  FA,  the  Department  stated  in 
Tapered  Roller  Bearings  from  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  47454 
(September  9. 1997),  that  it  will 
consider  information  reasonably  at  its 
disposal  as  to  whether  there  are 
circiunstances  that  would  render  a 
margin  irrelevant.  Where  circimistances 
indicate  that  the  selected  margin  is  not 
appropriate  as  adverse  FA,  the 
Department  will  disregard  the  margin 
and  determine  an  appropriate  margin. 
See  also  Fresh  Cut  Flowers  from  Mexico; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  60  FR 
49567  (September  26, 1995).  We  have 
determined  that  there  is  no  evidence  on 
the  record  that  would  indicate  that  the 
10.67  percent  rate,  a  rate  calculated 
from  the  LTFV  investigation,  is 
irrelevant  or  inappropriate  as  an  adverse 
facts  available  rate  for  the  respondent  in 
the  instant  review.  Therefore,  we  have 
applied,  as  adverse  FA,  the  highest 
margin  for  any  firm  in  any  segment  of 
this  proceeding,  10.67  percent,  as  the 
rate  for  Gourmet. 

Final  Results  of  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  margins 
exist  for  the  period  September  1, 1996, 
through  August  31, 1997. 


Manufacturer/exporter 

Percent 
margin 

Gourmet     Equipment     (Taiwan) 

Owporalion  

Buxton  Intamational/Uniauto 

Chu  Fong  Metallic  Electric  Co 

Transcend  Intemational ~. 

10.67 

10.67 

6.93 

6.93 

San  Chien  Industrial  Works.  Ltd  .. 

Anmax  Industrial  Co.,  Lbl ^ 

Eversorina  Plastic  Coro 

10.67 

10.67 

6.93 

GifXien  Metal  Coro 

6.93 

Goidwanate  Associates.  Inc 

Hwen  Hsin  Enterprises  Co.,  Ltd.  .. 
Kwan  How  Enterprises  Co.,  Ltd.  .. 

Kwan  Ta  Enterprises  Co.,  Ltd 

Kuang  Hong  Industries  Ltd. 

MultiararKJ  Irxlustries  Inc 

6.93 
10.67 
6.93 
6.93 
6.93 
6J3 

San  Shing  Hardware  Works  Co., 
Ltd.  

10.67 

Trade  Union  lntematk)nal  Inc/Fop 

I  irwt 

10.67 

Uniauto,  Inc _.. - — 

Wing   Tang    Electrteal   Manufac- 
turing Company „ 

10.67 
10.67 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  concerning 
all  respondents  directly  to  the  U.S. 
Customs  Service. 

We  will  assess  antidumping  duties  on 
the  above  firms'  entries  at  the  same  rate 
as  their  above  stated  dumping  margins 
since  the  margins  are  not  calculated 
rates,  but  are  rates  based  upon  facts 
available  pursuant  to  section  776  of  the 
Act. 

Further,  the  following  cash  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  for 
by  section  7Sl(a)(l)  of  the  Act:  (1)  the 
cash  deposit  rate  for  the  reviewed  firms 
will  be  the  rates  indicated  above;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  in  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
or  the  original  investigation,  the  cash 
deposit  rate  will  be  6.93%,  the  all  others 
rate  established  in  the  LTFV 
investigation. 

These  deposit  requirements  shall 
remain  in  effect  imtil  pubUcation  of  the 


final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidimiping  duties  prior  to 
liquidation  of  the  relevant  entries 
diiring  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presiunption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO.  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  her^y  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section 
751(a)(1)(B)  and  777(i)(l)of  the  Act. 

Dated:  April  5, 1999. 
Roberts.  I  aRimi. 
Assistant  Secretaiyfm- Import 
Administration. 

(FR  Doc.  9»-fl922  Filed  4-»-99;  8:45  am] 
BILUNQ  OOOE  M10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-844] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless 
Steel  Round  WIra  From  Japan 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  9,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jarrod  Goldfeder  or  John  Brinkmann  at 
(202)  482-1784  or  (202)  482-5288. 
respectively.  Office  of  AD/CVD 
Enforcement  2,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW. 
Washington.  DC  20230. 

The  Applicable  Statute  and  Regulatioiis 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
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indicated,  all  citations  to  Department  of 
Commerce  (Department)  regulations 
refer  to  the  regulations  codified  at  19 
CTR  Part  351  (April  1998). 

Final  Determination 

We  determine  that  stainless  steel 
round  wire  fi'om  Japan  is  being  sold,  or 
is  likely  to  be  sold,  in  the  United  States 
at  less  than  fair  value  (LTFV),  as 
provided  in  section  733  of  the  Act.  The 
estimated  margins  are  shown  in  the 
Continuation  of  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

The  preliminary  determination  in  this 
investigation  was  issued  on  November 
12, 1998.  See  Notice  of  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determinations — Stainless  Steel  Round 
Wire  From  Canada,  India,  Japan,  Spain, 
and  Taiwan;  Preliminary  Determination 
of  Sales  at  Not  Less  Than  Fair  Value 
and  Postponement  of  Final 
Determination — Stainless  Steel  Round 
Wire  From  Korea,  63  FR  60402 
(November  18, 1998)  (preliminary 
determination). 

Scope  of  Investigation 

The  scope  of  this  investigation  covers 
stainless  steel  round  wire  (SSRW). 
SSRW  is  any  cold-formed  (i.e.,  cold- 
drawn,  cold-rolled)  stainless  steel 
product  of  a  cylindrical  contour,  sold  in 
coils  or  spools,  and  not  over  0.703  inch 
(18  mm)  in  maximum  solid  cross- 
sectional  dimension.  SSRW  is  made  of 
iron-based  alloys  containing,  by  weight, 
1.2  percent  or  less  of  carbon  and  10.5 
percent  or  more  of  chromium,  with  or 
without  other  elements.  Metallic 
coatings,  such  as  nickel  and  copper 
coatings,  may  be  applied. 

The  merchandise  subject  to  this 
investigation  is  classifiable  under 
subheadings  7223.00.1015, 
7223.00.1030,  7223.00.1045, 
7223.00.1060,  and  7223.00.1075  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
imder  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  the  investigation  (POI) 
is  January  1, 1997,  through  December 
31, 1997.  This  period  corresponds  to  the 
four  most  recent  fiscal  quarters  prior  to 
the  month  of  the  filing  of  the  petition 
(i.e.,  March  1998). 

Facts  Available 

Suzuki  Metal  Industry  Co.,  Ltd. 
(Suzuki)  and  Nippon  Seisen  Co.,  Ltd. 


(Nippon  Seisen)  did  not  respond  to  our 
questionnaires.  Section  776(a)(2)  of  the 
Act  provides  that,  if  an  interested  party 
(A)  withholds  information  that  has  been 
requested  by  the  Department;  (B)  bils  to 
provide  such  information  in  a  timely 
manner  or  in  the  form  or  manner 
requested  subject  to  sections  782(c)(1) 
and  (e)  of  the  Act;  (C)  significantly 
impedes  a  proceeding  imder  the 
antidumping  statute;  or  (D)  provides 
such  information  but  the  information 
cannot  be  verified,  the  Department 
shall,  subject  to  subsection  782(d)  of  the 
Act,  use  facts  otherwise  available  in 
reaching  the  applicable  determination. 
Because  these  firms  failed  to  respond  to 
our  questionnaires  and  because  the 
relevant  subsections  of  section  782  of 
the  Act  do  not  apply,  we  must  use  facts 
otherwise  available  to  calculate  the 
dumping  margins  for  these  companies. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
when  an  interested  party  fails  to 
cooperate  by  not  acting  to  the  best  of  its 
abihty  to  comply  with  the  Department's 
requests  for  information.  See  also 
Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Rep.  No. 
316.  Vol.1, 103d  Cong.,  2d  Sess.  870 
(1994)  (SAA).  The  lack  of  response  by 
Suzuki  and  Nippon  Seisen  to  the 
E)epartment's  antidumping 
questionnaires  constitutes  a  failure  by 
these  respondents  to  act  to  the  best  of 
their  abilities  to  comply  with  a  request 
for  information,  within  the  meaning  of 
section  776  of  the  Act.  Thus,  the 
Department  has  determined  that,  in 
selecting  among  the  facts  otherwise 
available,  an  adverse  inference  is 
warranted. 

Because  we  were  unable  to  calculate 
margins  for  these  respondents  in  this 
investigation,  we  assigned  these 
respondents  the  highest  margin  in  the 
petition  (recalculated  by  the 
Department,  as  appropriate).  This 
approach  is  consistent  with  Department 
practice.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Wire  Rod 
from  Germany.  63  FR  40433  (July  29, 
1998).  The  highest  petition  margin  is 
29.56  percent.' 

Section  776(b)  states  that  an  adverse 
inference  may  include  reliance  on 
information  derived  from  the  petition  or 


'  At  the  time  of  initiation,  we  did  not  accept  the 
U.S.  and  home  market  packing  data  set  forth  in  the 
petition,  and  we  revised  the  dumping  margins  in 
that  petition  so  as  to  not  reflect  any  adjustment  for 
packing.  In  reviewing  the  petition  margin 
calculations  for  the  preliminary  determination  in 
the  Japan  case,  we  noted  that  the  denominator  for 
the  margins  was  erroneously  based  on  home  market 
price,  rather  than  U.S.  price.  We  have  revised  the 
margins  accordingly.  See  Memorandum  from  Jairod 
Goldfeder  to  the  file,  dated  November  19, 199& 


any  other  information  placed  on  the 
record.  See  also  SAA  at  829-831. 
Section  776(c)  of  the  Act  provides  that, 
when  the  Department  relies  on 
secondary  information  (such  as  the 
petition)  in  using  the  facts  otherwise 
available,  it  must,  to  the  extent 
practicable,  corroborate  that  information 
&t>m  independent  sources  that  are 
reasonably  at  its  disposal. 

Ehiring  our  pre-initiation  analysis  of 
the  petition,  we  reviewed  the  adequacy 
and  accxiracy  of  the  secondary 
information  in  the  petition  from  which 
the  margins  were  calculated,  to  the 
extent  that  appropriate  information  was 
available  for  this  purpose.  See  Initiation 
of  Antidumping  Duty  Investigations: 
Stainless  Steel  Round  Wire  from 
Canada,  India,  Japan,  the  Republic  of 
Korea,  Spain,  and  Taiwan,  63  FR  26150, 
26151  (May  12, 1998).  However,  we  are 
aware  of  no  other  independent  sources 
of  information  that  would  enable  us  to 
corroborate  the  components  of  the 
margin  calculation  in  the  petition 
further.  The  implementing  regulation  to 
section  776  of  the  Act,  19  CFR 
351.308(c),  states  that  "[tjhe  fact  that 
corroboration  may  not  be  practicable  in 
a  given  circumstance  will  not  prevent 
the  Secretary  from  applying  an  adverse 
inference  as  appropriate  and  using  the 
secondary  information  in  question." 
Additionally,  we  note  that  the  SAA  at 
870  specifically  states  that,  where 
"corroboration  may  not  be  practicable  in 
a  given  circumstance,"  the  Department 
may  nevertheless  apply  an  adverse 
inference.  Finally,  the  margins 
calculated  for  respondents  in  the  other 
round  wire  investigations  are  in  many 
instances  of  the  same  order  of 
magnitude  as  the  margins  in  the 
corresponding  petitions,  suggesting  that 
the  information  contained  in  the  round 
wire  petitions  is  generally  reliable. 

Interested  Party  Conunents 

No  parties  commented  on  the 
preliminary  determination. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
stainless  steel  round  vfiie  from  Japan 
that  are  entered,  or  withdrawn  fit)m 
warehouse,  for  consumption  on  or  after 
November  18, 1998,  the  date  of 
publication  of  the  preliminary 
determination  in  the  Federal  Register. 
The  Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amoimt  by  which  the  normal  value 
exceeds  the  U.$.  price,  as  indicated  in 
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the  chart  below.  The  sxispension  of 
liqvddation  instructions  will  remain  in 
effact  until  further  notice.  The 
weighted-average  duir  ping  nargins  are 
as  follows: 


Exporter/manufacturef 

Weighted- 
average 

margin  per- 
COTtage 

Nippon  Seisen 

Suzuki 

Al  Others 

29.56 
29.56 
15.20 

Section  735(c)(5)(B)  of  the  Act 
provides  that,  where  the  estimated 
weighted-average  dumping  margins 
established  for  all  exporters  and 
producers  individually  investigated  are 
zero  or  de  minimis  margins  or  are 
determined  entirely  under  section  776 
of  the  Act,  the  Department  may  use  any 
reasonable  method  to  estabUsh  the 
estimated  all-others  rate  for  exporters 
and  producers  not  individually 
investigated.  In  this  case,  the  margin 
assigned  to  the  two  companies 
investigated  is  based  on  facts  available. 
Therefore,  consistent  with  the  SAA,  at 
873,  we  are  using  an  alternative  method. 
As  our  alternative,  we  have  based  the 
all-others  rate  on  a  simple  average  of  the 
margins  in  the  petition,  as  revised  at  the 
time  of  initiation  of  this  investigation. 

rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (TTC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury  or  threat  of  material 
injiuy  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing  the 
Customs  Service  to  assess  antidiunping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  735(d)  and  777(i)(l)  of  the  Act. 

Dated:  April  2, 1999. 
Richard  W.MoreUnd, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc  99-8923  Filed  4-S-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-63a-8141 

stainless  Steel  Round  WIra  From  India; 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  determination  of 
antidumping  duty  investigation. 

EFFECTIVE  DATE:  April  9, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Krawczim  or  Richard  Rimlinger, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-0198  or 
(202)  482-4477,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  Part  351  (April  1998). 

Final  Determination 

We  determine  that  stainless  steel 
round  wire  from  India  is  being  sold,  or 
is  likely  to  be  sold.  La  the  United  States 
at  less  than  fair  value  (LTFV),  as 
provided  in  section  735  of  the  Act.  The 
estimated  margins  are  shown  in  the 
Continuation  of  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

The  Department  issued  the 
preliminary  determination  in  this 
investigation  on  November  12, 1998. 
See  Notice  of  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determinations — Stainless  Steel  Round 
Wire  From  Canada,  India.  Japan,  Spain, 
and  Taiwan;  Preliminary  Determination 
of  Sales  at  Not  Less  Than  Fair  Value 
and  Postponement  of  Final 
Determination — Stainless  Steel  Round 
Wire  From  Korea,  63  FR  60402 
(November  18, 1998)  (preliminary 
determination).  Since  the  preliminary 
determination,  the  following  events 
have  occurred. 

In  December  1998  and  January  1999, 
we  conducted  on-site  verifications  of 
the  questioimaire  responses  submitted 


by  Raajratna  Metal  Industries  Limited 
(Raajratna).  We  received  case  briefs  from 
the  petitioners  >  and  the  respondent  on 
February  19, 1999,  and  we  received 
rebuttal  briefs  from,  the  same  parties  on 
February  26, 1999.  We  held  a  pubUc 
hearing  on  March  11, 1999. 

Scope  oflnvestigation 

The  scope  of  this  investigation  covers 
stainless  steel  round  wire  (SSRW). 
SSRW  is  any  cold-formed  [i.e.,  cold- 
drawn,  cold-rolled)  stainless  steel 
product  of  a  cylindrical  contour,  sold  in 
coils  or  spools,  and  not  over  0.703  inch 
(18  mm)  in  maximiun  soUd  cross- 
sectional  dimension.  SSRW  is  made  of 
iron-based  alloys  containing,  by  weight, 
1.2  percent  or  less  of  carbon  and  10.5 
percent  or  more  of  chromium,  with  or 
wdthout  other  elements.  MetaUic 
coatings,  such  as  nickel  and  copper 
coatings,  may  be  applied. 

The  merchandise  subject  to  this 
investigation  is  classifiable  imder 
subheadings  7223.00.1015, 
7223.00.1030,  7223.00.1045, 
7223.00.1060,  and  7223.00.1075  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
tmder  investigation  is  dispositive. 

Period  oflnvestigation 

The  period  of  the  investigation  (POI) 
is  January  1, 1997,  through  December 
31, 1997.  This  period  corresponds  to  the 
respondent's  four  most  recent  fiscal 
quarters  prior  to  the  month  of  the  filing 
of  the  petition  (i.e.,  March  1998). 

Fair  Value  Compariaonfl 

To  determine  whether  sales  of 
stainless  steel  round  wire  from  India 
were  made  at  less  than  fair  value,  we 
compared  the  export  price  (EP)  to  the 
normal  value  (NV).  Our  calculations 
followed  the  methodologies  described 
in  the  preliminary  determination  except 
as  noted  below.  See  also  our  analysis 
memorandvun  dated  April  2, 1999, 
which  has  been  placed  in  the  file. 

Export  Price  and  Constructed  Export 
Price 

For  the  price  to  the  United  -States,  we 
used  EP  as  defined  in  section  772  of  the 
Act.  We  calculated  EP  based  on  the 
same  methodology  used  in  the 
preliminary  determination,  except  that 
we  calculated  an  amount  for  U.S. 


■  ACS  Industries,  Inc.,  Al  Tech  Specialty  Steel 
Corp.,  Branford  Wire  ft  Manufacturing  Company. 
Carpenter  Technology  Corp.,  Handy  ft  Hartnan 
Specialty  Wire  Group,  Industrial  Alloys,  Inc.,  Looa 
ft  Company,  Inc.,  Sandvik  Steel  Company,  Sumiden 
Wire  Products  Corp.,  and  Techalloy  Company,  Inc. 


17320 


Federal  Register /Vol.  64,  No.  68 /Friday,  April  9.  1999 /Notices 


indirect  selling  expenses  for  Raajratna's 
EP  sales  as  an  offset  to  its  home-market 
commissions  in  accordance  with 
§  351.410(e)  of  the  Department's 
regulations  (see  our  response  to 
Comment  3,  below). 

Normal  Value 

We  used  NV  as  defined  in  section  773 
of  the  Act.  We  calculated  NV  based  on 
the  same  methodology  used  in  the 
preliminary  determination.  We  based 
NV  on  CV  where  there  was  no  above- 
cost  HM  sale  for  comparison.  In 
accordance  with  section  773(e)(1)  of  the 
Act,  we  calculated  CV  based  on  the  simi 
of  Raajratna's  cost  of  materials, 
fabrication,  general  expenses,  profit  and 
U.S.  packing  costs.  In  general  expenses, 
we  included  HM  indirect  selling 
expenses  and  an  amount  we  calculated 
to  cover  expenses  Raajratna  incurred  in 
its  Mumbai  sales  ofBce  on  certain  sales 
which  Raajratna  had  reported. 

Section  776(a)(1)  of  the  Act  provides 
that,  if  necessary  information  is  not 
available  on  the  record,  the  Department 
shall,  subject  to  section  782(d)  of  the 
Act,  use  facts  otherwise  available  in 
reaching  the  applicable  determination. 

Raajratna  indicated  in  its  response 
that  it  was  unable  to  segregate  and 
report  its  U.S.  indirect  selling  expenses. 
In  addition,  Raajratna  did  not  report  its 
home-market  (I^)  indirect  selling 
expenses.  As  facts  available,  we 
calculated  an  indirect  selling  expense 
factor  as  an  offset  for  Raajratna's  HM 
commissions  which  we  deducted  from 
NV.  We  used  the  same  factor  to  deduct 
HM  indirect  selling  expenses  from  HM 
price  in  our  determination  of  whether 
HM  sales  were  made  below  the  cost  of 
production  (COP)  and  to  add  HM 
indirect  selling  expenses  to  constructed 
value  (CV). 

Also,  Raajratna  did  not  report  all  of  its 
general  and  administrative  (G&A) 
expenses  with  respect  to  its  Mumbai 
(Bombay)  sales  office  which  assisted 
Raajratna  in  obtaining  raw  materials  for 
the  manufacture  of  subject  merchandise 
and  in  the  completion  of  certain  sales. 
We  calculated  an  amount  based  on 
Raajratna's  response  to  cover  these 
expenses. 

Cost  of  Production 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  weighted- 
average  COP,  by  model,  based  on  the 
simi  of  Raajratna's  cost  of  materials, 
fabrication,  general  expenses,  and 
packing  costs.  We  relied  on  the  COPs 
submitted  by  Raajratna  except  in  the 
following  instances  where  the  submitted 
costs  were  not  quantified  or  valued 
appropriately:  (1)  we  calculated  an 
amount  for  Raajratna's  HM  indirect 


selling  expenses  which  we  deducted 
from  HM  price  for  COP  comparisons 
and  added  to  CV  for  NV  comparisons; 
(2)  we  used  a  revised  financial  expense 
ratio  using  cost  of  sales  in  the 
denominator;  (3)  we  included  in 
Raajratna's  G&A  expense  portions  of 
expenses  incurred  in  Raajratna's 
Mimibai  office;  (4)  we  used  a  model- 
specific  yield-loss  rate  to  calculate 
direct  materials  costs;  and  (5)  we  added 
HM  packing  expenses  to  COP. 

Currency  Conversions 

As  in  the  preliminary  determination, 
we  made  currency  conversions  in 
accordance  with  section  773A  of  the 
Act.  The  Department's  preferred  source 
for  daily  exchange  rates  is  the  Federal 
Reserve  Bank. 

Verification 

As  provided  in  section  782(i)(l)  of  the 
Act,  we  verified  the  information 
submitted  by  the  respondent  for  use  in 
ouj  final  determination.  We  used 
standard  verification  procedures, 
including  examination  of  relevtmt 
accounting  and  production  records,  as 
well  as  original  source  documents 
provided  by  the  respondent. 

Interested  Party  Comments 

Comment  J.  Export  Incentive  System — 
Adjustment  to  EP 

Raajratna  argues  that  the  Department 
should  add  to  EP  amounts  received  as 
export  incentives  under  the  Indian 
Government's  Duty  Entitlement 
Passbook  (DEPB)  System.  Raajratna 
argues  that  the  DEPB  benefits  received 
from  the  Indian  Government  are  directly 
related  to  exports  and  are  part  of 
Raajratna's  net  returns  on  its  U.S.  sales. 
Raajratna  argues  further  that, 
alternatively,  the  Department  should 
treat  the  DEPB  benefits  as  a 
circ\unstance-of-sale  (COS)  adjustment 
to  NV  because  the  DEPB  program  is 
linked  directly  to  Raajratna's  U.S.  sales. 
Raajratna  cites  Fuel  Ethanol  From 
Brazil,  51  FR  5572  (1986),  and 
Acetylsalicylic  Acid  From  Turkey,  52  FR 
24492  (1987)  to  support  its  position. 

The  petitioners  respond  that  Raajratna 
is  not  entitled  to  an  adjustment  for 
reported  DEPB  benefits  because  it  failed 
to  meet  the  Department's  two-prong  test 
for  a  duty-drawback  adjustment. 
Specifically,  the  petitioners  note  that 
Raajratna  was  unable  to  provide  at 
verification  information  which  would 
link  the  claimed  refund  amount  to 
actual  imports  of  raw  materials.  The 
petitioners  also  argue  that  the  prior 
determinations  Raajratna  cited  are 
irrelevant  and  inapplicable  because  both 
cases  precede  the  Department's  two- 


prong  test  for  making  duty-drawback 
adjustments  to  NV.  "Hie  petitioners  state 
that,  in  Fuel  Ethanol  From  Brazil,  the 
Department  determined  that  premiums 
received  under  an  export  credit  program 
directly  related  to  the  export  sales  were 
COS  adjustments  but  that,  because 
Raajratna's  reported  DEPB  adjustments 
do  not  qualify  as  COS  adjustments,  Fue7 
Ethanol  From  Brazil  is  inapplicable  for 
this  final  determination.  The  petitioners 
argue  further  that  Raajratna's  reliance 
upon  Acetylsalicylic  Acid  Fmm  Turkey 
is  also  misplaced  because  the  payment 
at  issue  was  not  a  government  benefit 
but  the  result  of  an  arm's-length 
contract. 

Department's  Position:  Section 
772(c)(1)(B)  of  the  Act  requires  the 
Department  to  make  an  upward 
adjustment  to  NV  for  import  duties 
rebated  by  reason  of  exportation  to  the 
United  States.  We  interpret  this 
requirement  to  apply  only  when  the 
respondent  meets  our  two-prong  test 
i.e.,  that  (1)  the  import  duty  and  rebate 
are  directly  linked  to,  and  dependent 
upon,  one  another;  and  (2)  there  were 
sufficient  imports  of  the  imported 
material  to  accoimt  for  the  duty 
drawback  received  for  the  export  of  the 
manufactured  product  [see  e.g..  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Oil  Country 
Tubular  Goods  from  Korea.  64  FR 
13169, 13172  (March  17, 1999)).  We 
foimd  during  the  sales  verification  that, 
although  Raajratna  demonstrated  actual 
receipt  of  refund  amounts  uinder  the 
DEPB  system,  it  could  not  supply 
information  establishing  how  the 
Government  of  India  calculates  the 
amoimt  refunded  to  Raajratna.  (See 
Sales  Verification  Report.)  We  also 
foimd  that  Raajratna's  consumption  of 
imported  wire  rod  dropped  significantly 
during  the  POL  Id.  In  addition,  we 
found  during  the  cost  verification  that 
the  incentive  credits  received  under  the 
DEPB  system  are  not  based  on  the  actual 
amount  of  the  duty  paid.  (See 
Verification  of  Cost  of  Production  and 
Constructed  Value  Data  for  Raajratna 
Metal  Industries,  Ltd.,  dated  February  9, 
1999.)  Therefore,  because  Raajratna 
estabUshed  neither  a  direct  link  between 
the  import  duty  paid  by  suppliers  and 
passed  on  to  Raajratna,  nor  sufficient 
imports  of  wire  rod  to  account  for  the 
duty  it  received,  we  are  imable  to-adjust 
EP  for  duty  drawback  under  section 
772(c)(1)(B)  of  the  Act. 

The  prior  determinations  cited  by 
Raajratna  are  unsupportive  because  both 
cases  precede  the  establishment  of  the 
two-prong  test.  See  Huffy  Corp.  v.  U.S., 
632  F.  Supp.  50  (Crr  1986).  In  addition, 
contrary  to  Raajratna's  assertion, 
benefits  received  under  the  DEPB 
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system  do  not  qualify  for  a  COS 
adjiistment  because  benefits  received 
constitute  revenue  to  Raajratna.  COS 
adjustments  reflect  selling  expenses 
incurred  by  a  respondent;  however,  we 
found  at  verification  that  the  DEPB 
refunds  were  not  tied  to  any  selling 
expenses  nor  were  they  based  on  actual 
customs  duties  Raajratna  paid  to 
pmt:hase  raw  materials  for  the 
manufacture  of  subject  merchandise. 
Cost  Verification  Report  at  2, 11;  Sales 
Verification  Report  at  8.  Indeed, 
Raajratna's  DEPB  benefits  were  based  on 
the  FOB  sales  prices  of  Raajratna's 
finished  goods  for  export  and  exceeded 
substantially  the  amount  of  customs 
duties  Raajratna  paid  to  import  raw 
materials  directly.  Thus,  we  have 
denied  Raajratna  a  COS  adjustment. 
(See  section  773(a)(6)(C)(iii)  of  the  Act 
and  section  351.410(b)  of  the 
Department's  regulations.)  Raajratna's 
reliance  upon  Fuel  Ethanol  From  Brazil 
is  unsupportive  here  because,  in  this 
case,  we  find  that  Raajratna's  DEPB 
benefits  do  not  qualify  for  a  COS 
adjustment  since  they  were  unrelated  to 
differences  in  selling  expenses.  Thus, 
we  have  denied  Raajratna  an  adjiistment 
to  EP  for  refimd  amounts  wader  the 
DEPB  system. 

Comment  2:  Export  Incentive  System — 
CV  Adjustment 

Raajratna  argues  that,  if  the 
Department  does  not  increase  U.S. 
prices  to  reflect  the  DEPB  incentive,  it 
should  reduce  Raajratna's  CV  by  the 
export  incentive  earned  on  Raajratna's 
U.S.  sales.  Raajratna  argues  that  an 
adjustment  to  CV  is  appropriate  because 
the  purpose  of  the  export  incentive  is  to 
reduce  the  cost  of  materials  to  the  extent 
of  the  import  duties  incurred.  Raajratna 
also  argues  that  reducing  CV  by  tfais 
incentive  is  consistent  with  Department 
precedent,  citing  Stainless  Steel  Bar 
From  India.  62  FR 10540  (March  7, 
1997)  [SS  Bar  From  India  I),  Stainless 
Steel  Bar  From  India,  63  FR  13622 
(March  20, 1998)  [SS  Bar  From  India  II), 
Solid  Urea  From  the  Former  German 
Democratic  Republic.  62  FR  61271 
(1997)  [Solid  Urea  From  Germany), 
Camargo  Correa  Metais  v.  United  States, 
Slip  Op.  98-152  (CTT  1998)  [Camargo 
Correa  Metais),  and  AK  Steel  Corp.  v. 
United  States.  Slip  Op.  97-152  (OT 
1997)  [AK  Steel  Corp.). 

The  petitioners  argue  that  the 
Department  should  not  use  the  DEPB 
incentive  as  an  offset  to  Raajratna's  CV. 
The  petitioners  argue  that  no  statutory 
provision  exists  which  allows  for  sudi 
an  offset.  The  petitioners  contend  that 
the  DEPB  incentive  is  not  granted  in 
order  to  offset  any  additional  costs 
Raajratna  incurred  in  purchasing  raw 


materials.  The  petitioners  argue  that, 
since  the  Department's  regulations  and 
Antidumping  Manual  define  CV  as  the 
costs  of  producing  the  subject 
merchandise  exported  to  the  United 
States  as  if  it  were  sold  in  the  home 
market,  CV  represents  non-export  sales 
made  in  the  home  market.  Raajratna 
rebuts  petitioners'  characterization  of 
CV,  citing  Ad  Hoc  Committee  of  Florida 
Producers  of  Gray  Portland  Cement  v. 
United  States.  Slip  Op.  98-131  at  23 
(Crr  1998). 

The  petitioners  argue  further  that, 
because  Raajratna's  claimed  DEPB 
incentives  were  unrelated  to  (and 
exceeded)  the  actual  amount  of  import 
duties  paid,  the  Department  should  not 
use  the  incentive  amounts  to  reduce 
Raajratna's  COP  or  CV.  Also,  because 
Raajratna  classifies  the  DEPB  incentive 
as  a  revenue  on  its  income  statement, 
the  petitionere  argue  that  offsetting 
Raajratna's  CV  by  the  DEPB  benefits 
constitutes  a  deviation  from  Raajratna's 
normal  accoimting  practice  and  violates 
section  773(f)(1)(A)  of  the  Act,  the 
Statement  of  Administrative  Action  (H. 
Doc.  316, 103d  Cong.,  2d  Sess.  821, 
834-835  (SAA)),  and  Department 
practice. 

The  petitioners  reject  the  cases  cited 
by  Raajratna  as  unsupportive,  arguing 
that  the  respondent  in  Camargo  Correa 
Metais  received  a  government  credit  for 
use  against  future  tax  liability  in  the 
home  market,  which  the  Court  of 
International  Trade  (CTT)  determined  to 
constitute  a  refund  of  the  tax.  The 
petitioners  distinguish  this  case  in  that 
the  import  duties  Raajratna  paid  were 
not  rehmded  upon  exportation  because 
the  DEPB  incentives  it  received  were 
not  based  upon  import  duties  paid  on 
raw  materials.  The  petitionera  also  argue 
that  AK  Steel  Corp.  and  Solid  Urea  From 
Germany  are  imsupportive  because  they 
demonstrate  the  Department's  long- 
standing practice  to  base  COP  upon  a 
producer's  actual  costs  and  to  refuse  to 
restate  such  costs  to  exclude 
government  payments  which  are  linked 
to  specific  costs. 

Fmally.  the  petitioners  argue  that,  if 
the  Department  determines  that  the 
DEPB  incentives  should  offiset 
Raajratna's  reported  raw  materials  costs, 
the  Department  should  cap  the  DEPB 
amount  by  the  level  of  import  duties 
and  apply  it  only  to  Raajratna's  CV  and 
not  to  its  OOP.  "The  petitionere  note  that 
Raajratna  requests  only  that  its  CV 
material  costs  be  adjusted  for  DEPB 
benefits.  The  petitioners  argue  further 
that  an  offset  to  COP  for  the  DEPB 
benefits  is  improper  because  no 
correlation  exists  between  the  imjrart 
duties  paid  and  the  DEPB  benefits 
received  upon  exportation. 


Department's  Position:  We  found  at 
verification  that  the  DEPB  refunds  were 
unrelated  to  the  customs  duties 
Raajratna  paid  to  purchase  raw 
materials  for  the  manufocture  of  subject 
merchandise.  Cost  Verification  Report  at 
2, 11;  Sales  Verification  Report  at  8. 
Indeed,  Raajratna's  DEPB  benefits  were 
based  on  the  FOB  sales  prices  of 
Raajratna's  finished  goods  for  export 
and  exceeded  substantially  the  amoimt 
of  customs  duties  Raajratna  paid  to 
import  raw  materials  directly. 
Therefore,  because  we  find  no  link 
between  the  revenue  Raajratna  received 
and  its  cost  of  purchasing  raw  materials, 
we  are  unable  to  decrease  Raajratna's 
COM  to  reflect  the  DEPB  benefits 
received. 

Although  Raajratna  dted  prior 
decisions  and  precedent  in  support  of 
its  position,  the  facts  of  this  case 
indicate  that  an  offset  for  raw  materials 
costs  is  not  warranted  here.  First,  AK 
Steel  Corp.  did  not  address  the  issue  of 
a  downward  adjustment  to  production 
costs  to  reflect  government  benefits,  as 
Raajratna  maintains.  In  Solid  Urea  from 
Germany,  the  Department  agreed  with 
the  respondents  that,  where  government 
payments  were  linked  to  specific  costs 
and  recorded  in  the  respondent's 
financial  statements,  the  respondent's 
COP  should  reflect  government  benefits 
received.  Solid  Urea  from  Germany  at 
61273.  Here,  Raajratna  could  not  link  its 
DEPB  payments  to  specific  costs  and 
records  the  payments  as  revenue;  thus 
to  capture  the  DEPB  benefits  in 
Raajratna's  COP  calculation  would  be 
inconsistent  with  Solid  Urea  from 
Germany.  In  Camargo  Correa  Metais. 
the  Department  and  the  QT  found  that 
a  government  tax  credit,  which 
constituted  a  refund,  should  be 
deducted  from  the  respondent's  CV 
calculation.  Id.  at  3.  Here,  however,  we 
found  that  import  duties  Raajratna  paid 
were  not  refunded  upon  exportation 
because  the  DEPB  incentives  were  not 
directly  based  upon  import  duties 
Raajratna  had  paid  on  raw  materials. 
Further,  SS  Bar  from  India  I  did  not 
address  an  adjustment  to  CV  for 
government  benefits  received.  Finally, 
Raajratna  cites  to  SS  Bar  from  India  U, 
in  which  the  Department  did  not 
discuss  the  reasons  justifying  an 
adjustment  to  the  respondent's  CV  costs 
for  government  credits  received.  Id. 
However,  in  the  original  less-than-fair- 
value  investigation  for  that  case,  the 
Department  explained  that  the  facts  of 
the  case  warranted  an  adjustment  to  CV 
for  government  credits  received  because 
the  revenues  were  "directly  related"  to 
its  piudbases  of  domestic  raw  materials 
used  to  produce  subject  merchandise 
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and  represented  an  appropriate  o^et  to 
the  respondent's  raw  materials  costs. 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless  Steel 
Bar  from  India,  59  FR  66915. 66920 
(December  28, 1994).  Because  in  this 
case  we  found  no  link  between 
Raajratna's  DEPB  credits  received  and 
its  raw  materials  costs,  we  find  no 
justification  for  an  offset  to  CV  for  those 
credits.  Thus,  where  NV  is  based  on  CV. 
we  have  made  no  adjustment  to 
Raajratna's  raw  materials  costs  for  DEPB 
credits  it  received. 

Comment  3:  COP  and  CV  Calculation 

The  petitioners  argue  that  the 
Department  should  revise  Raajratna's 
reported  G&A  expense  ratio  to  include 
expenses  incurred  in  its  Mtmibai  office. 
The  petitioners  note  that  Raajratna 
included  in  its  G&A  expense  ratio  only 
the  salary  of  the  Mumbai-office 
employee  performing  liaison  functions 
but  not  the  expenses  incurred  in 
performing  those  functions.  The 
petitionera  argue  that  there  are  other 
legitimate  GAA  costs  incurred  by  the 
Mumbai  office  for  Raajratna's  operation 
as  a  whole  and  that  these  should  be 
included  in  COP  and  CV  in  accordance 
with  the  Department's  long-standing 
practice. 

Department's  Position:  We  agree  vrith 
the  petitionera  that  we  should  include 
Raajratna's  Mumbai-office  expenses  in 
the  COP  and  CV  calculation.  We 
verified  that  the  Miunbai  office  is  a 
trading  office  which  purchases  raw 
materials  consumed  in  the 
manufacturing  process  of  the  subject 
merchandise  and  occasionally  facilitates 
HM  sales.  To  calculate  its  general 
expenses,  Raajratna  included  only  the 
salary  of  the  employee  assigned  to  the 
Mumbai  office.  Raajratna  excluded  bom 
the  calculation  of  its  G&A  rate  office 
expenses  associated  with  maintaining 
that  employee  at  the  Mvunbai  office. 
Consistent  with  our  normal 
methodology,  we  have  allocated  a 
portion  of  the  total  expanses  of  the 
Mumbai  office  to  the  merchandise 
under  investigation.  (See  Fresh  Atlantic 
Salmon,  63  FR  at  31433.) 

Comment  4:  HM  Indirect  Selling 
Expenses 

The  petitionera  argue  that  Raajratna 
did  not  report  HM  indirect  selling 
expenses  in  its  calculation  of  COP  and 
that  the  Department  should  deduct 
these  expenses  from  net  HM  prices 
before  making  the  comparison  to  COP. 

Department's  Position:  We  agree  that 
we  should  deduct  HM  indirect  selling 
expenses  fi-om  net  price  in  our  COP 
calculation.  We  calculated  a  HM 
indirect  selling  expense  amount  for 


Raajratna  by  calculating  an  indirect 
selling  expense  bctor  and  applying  it  to 
Raajratna's  HM  sales.  We  deducted  this 
amoimt  from  net  price  for  COP.  (See 
Final  Determination  Analysis 
Memorandiun:  Stainless  Steel  Round 
Wire  From  India,  dated  April  2. 1999.) 
We  also  added  HM  indirect  selling 
expenses  to  our  CV  calciUations. 

Comment  5:  Packing  Expenses 

The  petitionera  argue  that  the 
Department  should  add  packing 
expenses  to  the  calculation  of 
Raajratna's  COP  or  deduct  packing 
expenses  from  the  "net  price  COP" 
calculation. 

Department's  Position:  We  agree  that 
we  must  deduct  packing  costs  from  net 
price  for  COP,  which  we  compare  to  the 
cost  of  manufacttiring,  in  order  to 
achieve  an  apples-to-apples  comparison. 
Therefore,  we  have  deducted  packing 
expenses  from  net  price  for  COP  for  the 
final  determination.  This  is  consistent 
with  the  methodology  we  employed  for 
all  other  SSRW  investigations  [see,  e.g., 
Preliminary  Determination  Analysis 
Memorandiun — SSRW  from  Canada. 
Central  Wire,  dated  November  12, 
1998). 

Comment  6:  Commission  Offset 

The  petitionera  argue  that  the 
Department  should  use  facts  available 
for  Raajratna's  commission  o^et 
because  Raajratna  reported  HM 
commissions  but  not  U.S.  commissions 
or  U.S.  indirect  selling  expenses.  The 
petitionera  argue  that  the  Department 
should  either  omit  the  deduction  for 
HM  commissions  from  its  calculation  of 
HM  prices  or  set  the  U.S.  offset  to  the 
value  of  the  HM  commission. 

Department's  Position:  We  agree  that 
Raajratna  reported  no  U.S.  commissions 
or  U.S.  indirect  selling  expenses. 
However,  rather  them  omit  the 
deduction  for  HM  conmiissions  or  set 
the  U.S.  offset  to  the  value  of  the  HM 
commission,  we  have  calculated  an 
indirect  selling  expense  amount  by 
allocating  all  indirect  selling  expenses 
incurred  by  Raajratna  over  all  sales  in 
both  markets.  We  then  offset  HM 
commissions  by  this  amount  for  the 
final  determination  in  accordance  with 
section  351.410(e)  of  the  Department's 
regulations.  (See  Final  Determination 
Analysis  Memorandum:  Stainless  Steel 
Round  Wire  From  India,  dated  April  2. 
1999.) 

Comment  7:  Financial  Expense  Ratio 

Raajratna  noted  that  the  Department 
should  revise  its  financial  expense  ratio 
based  on  the  Department's  verification 
findings. 


Department's  Position:  We  agree  with 
Raajratna  that  we  should  revise  the 
financial  expense  ratio  according  to  our 
findings  at  verification  and  have  made 
this  adjustment  for  the  final 
determination  based  on  a  company- 
wide  cost-of-sales  amount. 


Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act.  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
stainless  steel  roimd  wire  from  India 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consimiption  on  or  after 
November  18. 1998.  the  date  of 
publication  of  the  preliminary 
determination  in  the  Federal  Register. 
The  Customs  Service  shall  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  amoimt 
by  which  the  normal  value  exceeds  the 
EP.  as  indicated  in  the  chart  below. 
These  instructions  suspending 
liquidation  will  remain  in  effect  until 
further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Exporter/manufacturer 


Raajratna 
All  Others 


Weighted- 
average 
margin 
(percent) 


18.64 
18.64 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to.  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
wrill  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing  the 
Customs  Service  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  735(d)  and  777(i)(l)  of  the  Act. 
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Dated:  April  2, 1999. 
Richard  W.  Mpreland. 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  99-6924  Filed  4-8-99;  8:45  am] 
BILLMQ  OOOE  3610-OS-^ 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-469-a08] 

Notice  of  Final.  Determination  of  Sales 
at  Less  Than  Fair  Value— Stainless 
Steel  Round  Wire  From  Spain 

AGENCY:  Import  Administiation, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  9, 1999. 
FOR  FURTHER  INFORMAHON  CONTACT: 
Thomas  Schauer  or  Robin  Gray,  Office 
of  AD/CVD  Enforcement  3,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-4852  or  (202)  482- 
4023,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  ("the  Department") 
regulations  refer  to  the  regulations 
codified  at  19  CFR  Part  351  (April 
1998). 

Final  Determination 

We  determine  that  stainless  steel 
roimd  wire  from  Spain  is  being  sold,  or 
is  likely  to  be  sold,  in  the  United  States 
at  less  than  fair  value  (LTFV),  as 
provided  in  section  735  of  the  Act.  The 
estimated  margins  are  shown  in  the 
Continuation  of  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

The  preliminary  determination  in  this 
investigation  was  issued  on  November 
12, 1998.  See  Notice  of  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determinations — Stainless  Steel  Round 
Wire  From  Canada,  India,  Japan,  Spain, 
and  Taiwan;  Preliminary  Determination 
of  Sales  at  Not  Less  Than  Fair  Value 
and  Postponement  of  Final 
Determination — Stainless  Steel  Round 
Wire  From  Korea,  63  FR  60402 


(November  18, 1998)  (preliminary 
determination). 

Scope  of  Investigaticm 

The  scope  of  this  investigation  covers 
stainless  steel  round  wire  (SSRW). 
SSRW  is  any  cold-formed  (i.e.,  cold- 
drawn,  cold-rolled)  stainless  steel 
product  of  a  cylindrical  contour,  sold  in 
coils  or  spools,  and  not  over  0.703  inch 
(18  mm)  in  maximimi  solid  cross- 
sectional  dimension.  SSRW  is  made  of 
iron-based  alloys  containing,  by  weight, 
1.2  percent  or  less  of  carbon  and  10.5 
percent  or  more  of  chromium,  with  or 
without  other  elements.  Metallic 
coatings,  such  as  nickel  and  copper 
coatings,  may  be  applied. 

The  merchandise  subject  to  this 
investigation  is  classifiable  under 
subheadings  7223.00.1015, 
7223.00.1030,  7223.00.1045, 
7223.00.1060,  and  7223.00.1075  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  the  investigation  (POI) 
is  January  1, 1997,  through  December 
31, 1997.  This  period  corresponds  to  the 
four  most  recent  fiscal  quarters  prior  to 
the  month  of  the  filing  of  the  petition 
[i.e.,  March  1998). 

Facts  Available 

Inoxfil  did  not  respond  to  our 
questionnaire.  Section  776(a)(2)  of  the 
Act  provides  that,  if  an  interested  party 
(A)  withholds  information  that  has  been 
requested  by  the  Department;  (B)  fails  to 
provide  such  information  in  a  timely 
manner  or  in  the  foim  or  manner 
requested  subject  to  sections  782(c)(1) 
and  (e)  of  the  Act;  (C)  significantiy 
impedes  a  proceeding  under  the 
antidimiping  statute;  or  (D)  provides 
such  information  but  the  information 
cannot  be  verified,  the  Department 
shall,  subject  to  subsection  782(d)  of  the 
Act,  use  fkcts  otherwise  available  in 
reaching  the  appUcable  determination. 
Because  this  firm  did  not  respond  to  our 
questionnaire  and  because  the  relevant 
subsections  of  section  782  of  the  Act  do 
not  apply,  we  must  use  facts  otherwise 
available  to  calculate  the  dumping 
margins  for  this  company. 

Secition  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
when  an  interested  party  fails  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  the  Department's 
requests  for  information.  See  also 
Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Rep.  No. 


316.  Vol.1, 103d  Cong.,  2d  Sess.  870 
(1994)  (SAA).  The  lack  of  response  by 
Inoxfil  to  the  Department's  antidumping 
questionnaire  constitutes  a  failure  by 
this  respondent  to  act  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,  within  the  meaning  of 
section  776  of  the  Act.  Thus,  the 
Department  has  determined  that,  in 
selecting  among  the  facts  otherwise 
available,  an  adverse  inference  is 
warranted. 

Because  we  were  unable  to  calculate 
margins  for  this  respondent  in  this 
investigation,  we  assigned  this 
respondent  the  highest  margin  in  the 
petition  (recalculated  by  the 
Department,  as  appropriate).  This 
approach  is  consistent  with  Department 
practice.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Wire  Rod 
from  Germany,  63  FR  40433  Ouly  29, 
1998)  (Stairdess  Steel  Wire  Rod  From 
Germany).  The  highest  petition  margin 
is  35.80  percent.' 

Section  776(b)  states  that  an  adverse 
inference  may  include  reliance  on 
information  derived  from  the  petition  or 
any  other  information  placed  on  the 
record.  See  also  SAA  at  829-831. 
Section  776(c)  of  the  Act  provides  that, 
when  the  Department  relies  on 
secondary  information  (such  as  the 
petition)  in  using  the  facts  otherwise 
available,  it  must,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  that  are 
reasonably  at  its  disposal. 

D\iring  our  pre-initiation  analysis  of 
the  petition,  we  reviewed  the  adequacy 
and  accuracy  of  the  secondary 
information  in  the  petition  fiom  which 
the  margins  were  calculated,  to  the 
extent  that  appropriate  information  was 
available  for  this  purpose.  See  Initiation 
of  Antidumping  Duty  Investigations: 
Stainless  Steel  Round  Wire  from 
Canada,  India,  Japan,  the  Republic  of 
Korea,  Spain,  and  Taiwan,  63  FR  26150, 
26151  (May  12, 1998).  However,  we  are 
aware  of  no  other  independent  sources 
of  information  that  would  enable  us  to 
corroborate  the  components  of  the 
margin  calculation  in  the  petition 
further.  The  implementing  regulation  to 
section  776  of  tiie  Act,  19  CFR 
351.308(c),  states  tiiat  "[t]he  fact  that 
corroboration  may  not  be  practicable  in 
a  given  circtmistance  will  not  prevent 
the  Secretary  from  applying  an  adverse 
inference  as  appropriate  and  using  the 
secondary  information  in  question." 


■  At  the  time  of  initiation,  we  reviied  petition 
margins  based  on  price-to-price  comparisons 
because  the  petitioners  had  not  provided  sufficient 
support  for  the  home  market  freight  Tigures  used  in 
their  calculations.  We  made  no  additional  revisions 
to  the  petition  margins. 
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Additionally,  we  note  that  the  SAA  at 
870  specifically  states  that,  where 
"corroboration  may  not  be  practicable  in 
a  given  circxunstance,"  the  Department 
may  nevertheless  apply  an  adverse 
inference.  Finally,  the  margins 
calculated  for  respondents  in  the  other 
round-wire  investigations  are  in  many 
instances  of  the  same  order  of 
magnitude  as  the  margins  in  the 
corresponding  petitions,  suggesting  that 
the  information  contained  in  the  round- 
wire  petitions  is  generally  reliable. 

Interested  Party  Comments 

No  parties  commented  on  the 
preliminary  determination. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
stainless  steel  rovmd  wire  from  Spain 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
November  18,  1998,  the  date  of 
publication  of  the  preliminary 
determination  in  the  Federal  Register. 
The  Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amoxmt  by  which  the  normal  value 
exceeds  the  U.S.  price,  as  indicated  in 
the  chart  below.  The  suspension  of 
liquidation  instructions  will  remain  in 
effect  imtil  further  notice.  The 
'  weighted-average  dumping  margins  are 
as  follows: 


Exporter/manufacturer 


InoxM  

Mothers 


Weighted- 
average 

margin  per- 
centage 


35.80 
24.40 


Section  735(c)(5)(B)  of  the  Act 
provides  that,  where  the  estimated 
weighted-average  dimiping  margins 
established  for  all  exporters  and 
producers  individually  investigated  are 
zero  or  de  minimis  margins  or  are 
determined  entirely  under  section  776 
of  the  Act,  the  Department  may  use  any 
reasonable  method  to  establish  the 
estimated  all-others  rate  for  exporters 
and  producers  not  individually 
investigated.  In  this  case,  the  margin 
assigned  to  the  only  company 
investigated  is  based  on  facts  available. 
Therefore,  consistent  with  the  SAA,  at 
873,  we  are  using  an  alternative  method. 
As  our  alternative,  we  have  based  the 
all-others  rate  on  a  simple  average  of  the 
margins  in  the  petition,  as  revised  at  the 
time  of  initiation  of  this  investigation. 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidvunping  duty  order  directing  the 
Customs  Service  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consxunption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  735(d)  and  777(i)(l)  of  the  Act. 

Dated:  April  2, 1999. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Admiitistration. 

(PR  Doc.  99-8925  Filed  4-»-99;  8:45  am] 
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International  Trade  Administration 
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Notice  of  Final  Determination  of  Sales 
at  Less  Tiian  Fair  Value— Stainless 
Steel  Round  Wire  from  Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  9, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Schauer  or  Robin  Gray,  Office 
of  AD/CVD  Enforcement  3,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-4852  or  (202)  482- 
4023,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  Department  of  Commerce  ("the 
Department")  regulations  refer  to  the 


regulations  codified  at  19  C.F.R.  Part 
351  (April  1998). 

Final  Determination. 

We  determine  that  stainless  steel 
round  wire  from  Canada  is  being  sold, 
or  is  likely  to  be  sold,  in  the  United 
States  at  less  than  fair  value  ("LTFV"), 
as  provided  in  section  735  of  the  Act. 
The  estimated  margins  are  shown  in  the 
Continuation  of  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

The  preliminary  determination  in  this 
investigation  was  issued  on  November 
12. 1998.  See  Notice  of  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  affinal 
Determinations — Stairdess  Steel  Round 
Wire  From  Canada.  India,  fapan,  Spain, 
and  Taiwan;  Preliminary  Determination 
of  Sales  at  Not  Less  Than  Fair  Value 
and  Postponement  of  Final 
Determination — Stainless  Steel  Round 
Wire  From  Korea.  63  FR  60402 
(November  18, 1998)  ("preliminary 
determination").  Since  the  preliminary 
determination,  the  following  events 
have  occtirred. 

In  January  1999,  we  conducted  on-site 
verifications  of  the  questioimaire 
responses  submitted  by  Central  Wire 
Industries  Ltd.  ("Central  Wire")  and 
Greening  Donald  Co.  Ltd.  ("Greening 
Donald")  (collectively  "the 
respondents"). 

We  received  case  briefs  from  the 
petitioners '  and  both  respondents  on  ' 
February  23, 1999,  and  we  received 
rebuttal  briefs  from  the  same  parties  on 
March  2, 1999.  We  held  a  public  hearing 
and  a  proprietary  hearing  on  March  11, 
1999. 

Scope  of  Investigation 

The  scope  of  this  investigation  covers 
stainless  steel  round  wire  ("SSRW"). 
SSRW  is  any  cold-formed  [i.e.,  cold- 
drawn,  cold-rolled)  stainless  steel 
product  of  a  cylindrical  contour,  sold  in 
coils  or  spools,  and  not  over  0.703  inch 
(18  mm)  in  maximum  solid  cross- 
sectional  dimension.  SSRW  is  made  of 
iron-based  alloys  containing,  by  weight, 
1.2  percent  or  less  of  carbon  and  10.5 
percent  or  more  of  chromium,  with  or 
without  other  elements.  Metallic 
coatings,  such  as  nickel  and  copper 
coatings,  may  be  applied. 

The  merchandise  subject  to  this 
investigation  is  classifiable  under 


■  ACS  Industries,  Inc.,  Al  Tech  Specialty  Steel 
Corp.,  Branford  Wire  &  Manufacturing  Ccnnpany, 
Carpenter  Technology  Corp.,  Handy  &  Hannan 
Specialty  Wire  Group,  Industrial  Alloys.  Inc.,  Loos 
k  Company,  Inc.,  Sandvik  Steel  Company,  Sumiden 
Wire  Products  Corporation,  and  Techalloy 
Company,  Inc. 
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subheadings  7223.00.1015, 
7223.00.1030,  7223.00.1045, 
7223.00.1060,  and  7223.00.1075  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  piuposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  the  investigation 
("POI")  is  January  1, 1997,  through 
December  31, 1997.  This  period 
corresponds  to  each  respondent's  four 
most  recent  fiscal  qiuurters  prior  to  the 
month  of  the  filing  of  the  petition  (i.e., 
N4arch  1998). 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
stainless  steel  roimd  wire  from  Canada 
to  the  United  States  were  made  at  less 
than  fair  value,  we  compared  the  export 
price  ("EP")  or  constructed  export  price 
("CEP"),  as  appropriate,  to  the  normal 
value.  Our  calculations  followed  the 
methodologies  described  in  the 
preliminary  determination  except  as 
noted  below.  See  also  the  company- 
specific  analysis  memoranda  dated 
March  31, 1999.  which  have  been 
placed  in  the  file. 

Export  Price  and  Constructed  Export 
Price 

For  the  price  to  the  United  States,  we 
'  used  EP  or  CEP  as  defined  in  section 
772  of  the  Act.  We  calculated  EP  and 
CEP  based  on  the  same  methodology  we 
used  in  the  preliminary  determination, 
with  the  following  exceptions: 

1.  We  calculated  and  deducted  U.S. 
duties  fit)m  EP  for  certain  sales  for 
which  Central  Wire  did  not  report  the 
duties.  See  comment  11,  below. 

2.  We  recalculated  Central  Wire's 
indirect  selling  expenses  to  accoimt  for 
the  {act  that  Central  Wire's  sales  were 
made  in  mixed  currencies.  See  comment 
4,  below. 

3.  We  excluded  Greening  Donald's 
U.S.  consignment  sales  bom  oar 
analysis.  See  comment  12,  below. 

Normal  Value 

We  used  normal  value  as  defined  in 
section  773  of  the  Act.  As  in  the 
preliminary  determination,  we  excluded 
certain  sales  for  both  respondents 
pursuant  to  section  773(b)  of  the  Act 
because  we  foimd  that  these  sales  were 
made  below  the  cost  of  production 
within  an  extended  period  of  time  in 
substantial  quantities  and  were  not  at 
prices  which  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time.  We 
calculated  normal  value  based  on  the 
same  methodology  we  used  in  the 


preliminary  determination,  with  the 
following  exceptions: 

1.  We  revised  the  list  of  Central  Wire's 
home-marifLet  sales  which  we 
determined  to  have  been  made  outside 
the  ordinary  course  of  trade.  See 
comment  2,  below. 

2.  We  recalculated  Central  Wire's 
indirect  selling  expenses  to  account  for 
the  fact  that  Central  Wire's  sales  were 
made  in  mixed  currencies.  See  comment' 
4.  below. 

Cost  of  Production 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  weighted- 
average  cost  of  production  ("COP"),  by 
model,  based  on  the  sum  of  each 
respondent's  cost  of  materials, 
fabrication,  general  expenses,  and 
packing  costs.  We  relied  on  the 
submitted  COP  data  except  in  the 
following  specific  instances  where 
Greening  Donald's  submitted  costs  were 
not  quantified  or  valued  appropriately: 

1.  We  included  certain  costs  which 
Greening  Donald  did  not  report  in  its 
submitted  costs.  See  comment  13, 
below. 

2.  We  calculated  Greening  Donald's 
general  and  administrative  expenses 
("G&A")  in  accordance  with  our  normal 
methodology  which  is  based  on  the 
producing  company  as  a  whole.  See 
comment  14,  below. 

3.  We  calculated  Greening  ponald's 
financial  expenses  based  on  the  total 
operations  of  the  consolidated 
corporation  (i.e.,  the  Thyssen  Group). 
See  comment  16.  below. 

4.  We  included  foreign-exchange 
gains  and  losses  related  to  Greening 
Donald's  cash  accounts  and  accounts 
payable  accounts  in  the  COP  and 
constructed  value  ("CV").  See  comment 
16,  below. 

5.  We  reUed  on  Greening  Donald's 
normal  books  and  records  kept  in 
accordance  with  Canadian  generally 
accepted  accounting  principles,  and  we 
included  the  year-end  depreciation 
adjustment  in  the  calculation  of 
Greening  Donald's  costs.  See  comment 
20,  below. 

6.  During  the  POI,  Greening  Donald 
purchased  certain  major  inputs  from  an 
affiUated  suppUer  and  from  imalfiliated 
suppUers.  In  order  to  follow  our  normal 
practice  of  using  the  highest  of  transfer 
price,  market  price,  or  the  affiliate's  cost 
of  production  to  calculate  the  cost  of 
affiliated-party  inputs,  we  calcvilated  an 
adjustment  which  we  applied  to  the  per- 
unit  direct  material  cost  of  all  products 
incorporating  this  input.  See  comment 
18,  below. 

7.  Greening  Donald  asserted  that  its 
reported  variances  represented  the 
weighted-average  cost  of  fiscal  year 


1997  and  the  first  quarter  of  fiscal  year 
1998.  It  also  stated  that  the  denominator 
it  used  in  the  calculation  of  the  reported 
variance  rates  was  based  on  cost-of-sales 
information  rather  than  cost-of- 
manufactxiring  information.  For  the  final 
determination,  we  used  the  variance 
rates  based  on  the  POI  cost  of 
manufacturing  to  calculate  COP  and  CV. 

Currency  Conversions 

As  in  the  preliminary  determination, 
we  made  cvurency  conversions  in 
accordance  with  section  773A  of  the 
Act.  The  Department's  preferred  source 
for  daily  exchange  rates  is  the  Federal 
Reserve  Bank. 

Verification 

As  provided  in  section  782(i)(l)  of  the 
Act,  we  verified  the  information 
submitted  by  the  respondents  for  use  in 
our  final  determination.  We  used 
standard  verification  procedures, 
including  examination  of  relevant 
accoimting  and  production  records,  as 
well  as  original  source  documents 
provided  by  the  respondents. 

Interested  Party  Comments 

Comment  1:  Substantial 
Transformation.  The  respondents  argue 
that  the  Department's  preliminary 
determination  that  wire  rod  is 
substantially  transformed  in  the 
production  of  roimd  wire  )rields  a 
fundamentally  imfair  result.  The 
respondents  contend  that  they  must  pay 
both  "non-NAFTA"  tariff  duties  and 
estimated  dumping  duties  on  the  same 
wire  iised  to  produce  stainless  steel 
round  wire  because  this  wire  is 
classified  both  as  "Canadian"  and  as 
"foreign"  under  essentially  identical 
Customs  and  Department  of  Commerce 
substantial-transformation  tests.  The 
respondents  contend  that  the  rod 
imported  (into  Canada)  is  not  physically 
or  chemically  substantially  transformed 
in  Canada  such  that  it  merits 
classification  as  a  Canadian  product 
subject  to  dumping  duties.  The 
respondents  observe  that  the  Court  of 
International  Trade  ("OT')  has  ruled 
that  wire  rod  is  not  substantially 
transformed  into  roimd  wire  in  the 
context  of  a  Customs  case,  citing 
Superior  Wire  v.  United  States,  669  F. 
Supp.  472  (CIT  1987}  ["Superior  Wire"). 
affirmed  867  F.  2d  1409  (Fed.  Cir.  1989). 
The  respondents  contend  that  the  QT. 
in  Superior  Wire,  noted  that  the  end  use 
of  wire  is  determined  by  the  rod  input. 

The  respondents  also  contend  that 
wire  rod  constitutes  an  essential  active 
component  which  defines  the  key 
chemical  and  physical  parameters  of  the 
finished  wire  and  that  the  level  of 
accuracy  required  for  accurate  model 
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matching  in  a  dumping  analysis  is  not 
necessary  in  a  substantial- 
transfonnation  analysis.  The 
respondents  contend  that  the 
substantial-transfonnation  test  requires 
a  substantial  change  in  the  physical  and 
chemical  properties,  not  small 
differences  which  may  be  implicated  in 
applying  the  model-matching  criteria. 

The  respondents  contend  further  that 
the  Department's  analysis  of  the  end- 
uses  of  stainless  steel  wire  is  too 
specific.  Citing  Final  Determination  of 
Sales  at  Less  &an  Fair  Value:  Static 
Random  Access  Memory 
Semiconductors  from  the  Republic  of 
Korea,  63  FR  8934  (February  23, 1998), 
the  respondents  argue  that  the 
Department  rarely  considers  changes  in 
specific  end-uses  as  opposed  to  general 
end-use  categories  sufficient  to  qualify 
as  substantial  transformation. 

In  addition,  the  respondents  contend 
that  the  Department,  lacking  contrary 
evidence  bom  the  petitioners,  shoidd 
base  its  determination  of  relative 
investment  for  rod  production  versus 
wire  drawing  on  uncontested  evidence 
provided  by  the  respondents.  Citing 
Brass  Sheet  and  Strip  from  Canada.  58 
FR  6615.  6617  (February  1, 1993), 
Gmnular  Polyetrafluoroethylene  Resin 
from  Italy,  58  FR  26100,  26102  (April 
30, 1993),  and  section  351.402(c)(2)  of 
the  Department's  regulations,  the 
respondents  contend  that  the  value 
added  in  the  wire-drawing  process  is 
insignificant  and,  according  to 
Departmental  policy,  it  does  not  qualify 
as  a  substantial  transformation  of  the 
product.  Alternatively,  the  respondents 
suggest,  the  Department  should  classify 
those  wire  products  found  to  have 
particularly  low  value-added 
transformations  as  a  product  of  the 
country  from  which  the  rod  was 
purchased  and,  therefore,  not  subject  to 
this  investigation. 

The  respondents  argue  further  that  the 
substantial-transformation  test  the 
Department  applied  constitutes  an 
"administrative  determination  of 
general  application,"  as  defined  by 
Article  1  of  the  World  Trade 
Organization  ("WTO")  Agreement  on 
the  rules  of  origin  and,  therefore,  subject 
to  that  agreement.  The  respondents 
request  that  the  Department  explain  its 
rationale  behind  its  behef  that  Article  2 
of  the  WTO  Agreement  on  Rules  of 
Origin  does  not  require  the  Department 
to  apply  the  co\mtry-of-origin 
determinations  made  by  Customs. 
Considering  the  totality  of  the  factors  on 
the  record  in  this  case,  the  respondents 
request  that  the  Etepartment  reverse  its 
decision  and  terminate  the  investigation 
of  SSRW  from  Canada. 


The  petitioners  agree  with  the 
Department's  preliminary  determination 
that  stainless  steel  wire  rod  is 
substantially  transformed  into  round 
wire.  According  to  the  petitioners,  the 
respondents  have  not  made  any 
significantly  different  arguments  than 
they  did  prior  to  the  preliminary 
determination  and,  moreover,  the 
information  they  have  submitted  in 
support  of  their  arguments  only  serves 
to  confirm  that  the  Department's 
preliminary  determination  is  correct. 

The  petitioners  argue  that  the  scope  of 
an  antidumping  investigation  is  not 
based  on  Customs  rules  of  origin  nor  on 
the  WTO  rules  of  origin.  The  petitioners 
assert  that  there  is  nothing  in  the 
current  rules  that  requires  the 
Department  to  apply  Customs  country- 
of-origin  determinations  for  purposes  of 
antidimiping  or  countervailing  duty 
proceedings.  The  petitioners,  citing  the 
WTO  Agreement  on  Rules  of  Origin, 
Article  1  n.l,  contend  that  the 
respondents  ignore  the  plain  language  of 
the  WTO  Rules  of  Origin  Agreement 
that  says  its  provisions  do  not  apply  to 
"those  determinations  made  for 
purposes  of  defining  'domestic  like 
product'  or  'like  products  of  the 
domestic  industry'  or  similar  terms 
wherever  they  apply."  Moreover,  the 
petitioners  argue,  even  if  the  WTO 
Agreement  on  Rules  of  Origin  were 
appUcable  to  antidumping  proceedings, 
there  is  no  existing  agreement  on  the 
actual  origin  for  specific  products. 

The  petitioners  also  argue  that 
Customs  Service  determinations  on 
classification  or  origin  of  a  product  are 
not  binding  on  the  Department.  The 
petitioners  assert  that  there  are 
important  policy  reasons  why  the 
Department  should  not  be  bound  by 
Customs  Service  rulings,  claiming  that, 
because  of  the  difficult  standards  that 
have  been  established  regarding  claims 
of  circmnvention,  industries  that  rely  on 
a  single  major  raw  material  input  might 
not  be  able  to  obtain  any  relief  from 
dumping  or  unfair  subsidization  of  the 
downstream  product. 

The  petitioners  assert  further  that  the 
respondents  are  not  disproportionately 
affected  by  the  Department's 
substantial-transformation  ruling.  The 
petitioners  observe  that  both 
respondents  use  U.S.-origin  wire  rod  to 
make  wire  that  they  import  to  the 
United  States  and  that  tiiis  wire 
qualifies  for  a  NAFTA  tariff. 
Furthermore,  the  petitioners  claim  that, 
even  when  the  respondents  use  wire  rod 
imported  from  countries  other  than  the 
United  States,  they  are  not  any  different 
than  the  respondents  in  the  other 
stainless  steel  round  wire  investigations. 


The  petitioners  also  assert  that  the 
respondents'  reliance  on  Superior  Wire 
is  misplaced.  The  petitioners  observe 
that  Superior  Wire  concerned  carbon 
steel  wire,  which  is  a  different  product 
than  the  one  covered  in  this 
investigation.  Qting  The  Making, 
Shaping  and  Treating  of  Steel,  a 
standard  industry  reference,  the 
petitioners  claim  that  carbon  steel  and 
stainless  steel  products  are  quite 
different.  The  petitioners  also  observe 
that  the  Superior  Wire  ruling  was  made 
in  the  context  of  a  volimtary  restraint 
agreement,  which  is  completely 
different  firom  the  context  of  an 
antidumping  investigation.  The 
petitioners  conclude  that  the  factual 
analysis  of  Superior  Wire  is  limited  to 
the  facts  of  that  case  alone  and  is  of  no 
precedential  value  in  this  case.  The 
petitioners  also  note  that,  for  its 
preliminary  determination  in  this 
investigation,  the  Department 
determined  that  the  characteristics  of 
stainless  steel  round  wire  are  not 
predetermined  by  the  rod  input  but, 
rather,  that  the  wire  rod  is  altered  in  the 
process  of  making  it  into  roimd  wire. 
The  petitioners  also  observe  that, 
although  the  respondents  argue  that  the 
Department's  end-use  analysis  is  too 
specific,  they  do  not  suggest  any 
alternatives. 

Finally,  the  petitioners  argue  that  the 
respondents'  reliance  on  the  data  they 
presented  regarding  the  value  added  to 
vnre  rod  by  die  cold-drawing  process  is 
misplaced.  Since  these  data  are 
unverified  estimates.  The  petitioners 
also  assert  that,  based  on  the  Greening 
Donald's  cost  data,  the  record  indicates 
that  the  value  added  to  wire  rod  by  the 
cold-drawing  process  is  significant. 

Department's  Position:  We  continue 
to  find,  as  we  stated  in  the 
Memorandum  to  Richard  W.  Moreland 
dated  November  12, 1998  ("November 
12  memorandiun"),  that  stainless  steel 
wire  rod  cold-drawn  in  Canada  to 
produce  stainless  steel  round  wire  is 
substantially  transformed  into  a 
Canadian  product  and  is  within  the 
scope  of  this  investigation,  regardless  of 
the  origin  of  the  stainless  steel  wire  rod 
input.  The  cold-drawing  process  results 
in  a  product  with  physical  properties 
and  end-uses  that  are  distinct  from 
those  of  the  stainless  steel  wire  rod 
input,  thus  transforming  the  rod  into  a' 
new  and  different  article.  The  stainless 
steel  roimd  wire  industry  is  distinct 
fit>m  the  stainless  steel  wire  rod 
industry  and  the  value  added  by  the 
cold-drawing  process  is  significant. 

Furthermore,  the  respondents' 
reliance  on  Superior  Wire  is  misplaced. 
Superior  Wire  was  a  ruling  on  carbon 
steel  wire,  not  stainless  steel  wire. 
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Superior  Wire,  at  479,  held  that  "the 
wire  rod  dictates  the  final  form  of  the 
finished  wire."  Regardless  of  what 
circumstances  may  apply  in  the  carbon 
steel  wire  industry,  this  statement  is 
demonstrably  not  true  here,  as  is 
described  in  detail  in  the  November  12 
memorandum. 

Although  the  respondents  argue  that 
our  substantial-transformation  analysis 
is  too  specific  by  incorporating  model- 
matching  criteria,  their  argiunent  that 
we  should  only  take  into  account  the 
"overall  parameters"  and  not  "small 
model-matching  criteria"  in  our  analysis 
is  imconvincing.  First,  it  is  not  clear 
why  model-matching  criteria  such  as 
size  and  tensile  strength  would  not  be 
part  of  the  "parameters"  of  roimd  wire. 
Second,  it  is  imclear  why  we  should  not 
consider  a  change  in  wire  rod  such  that 
the  finished  product  (roimd  wire)  is,  for 
example,  one-third  of  the  diameter  of 
the  rod  input  to  be  substantial.  The 
analysis  in  the  November  12 
memorandum,  at  pages  4-5, 
demonstrates  that  the  chemical 
composition,  or  grade,  of  the  wire  is  not 
the  only  physical  characteristic  of  the 
roimd  wire.  We  use  additional 
characteristics  to  define  two  products 
that  are  identical,  and  all  those 
characteristics  are  changed  by  the 
drawing  process. 

Moreover,  we  disagree  with  the 
respondents'  assertion  that  the  end-use 
of  wire  is  determined  by  the  rod  input. 
Again,  the  respondents'  reliance  on 
Superior  Wire  is  misplaced.  As  we 
stated  in  the  November  12 
memorandum,  at  page  5,  the  cold- 
drawing  process  results  in  a  product 
with  end-uses  that  are  distinct  from 
those  of  the  wire-rod  input.  Whatever 
the  circumstances  may  be  in  the  carbon 
steel  wire  industry,  it  is  clear  that  the 
end-uses  of  stainless  steel  wire  are 
dependent  on  factors  other  than  the 
grade  of  the  wire-rod  input.  The 
respondents  have  not  cited  any 
evidence  on  the  record  of  this 
investigation  or  to  any  industry 
reference  that  suggests  otherwise.  Given 
these  circumstances,  we  conclude  that 
the  circumstances  examined  in  Superior 
Wire  simply  do  not  apply  here. 

F\irthermore,  we  disagree  with  to  the 
respondents'  argimiient  that  our  end-use 
analysis  is  too  specific.  In  their  case 
brief,  quoting  from  Greening  Donald's 
December  29, 1998,  submission,  the 
respondents  state  that  "the  Department 
is  correct  in  noting  that,  within  each  set 
of  general  end-uses,  there  may  be  more 
specific  end-uses.  The  drawing  process 
may  make  SSRW  more  suitable  for  one 
rather  than  another  specific  end-use: 
nevertheless,  the  grade  of  the  wire  rod 
has  pre-determined  the  general  set  of 


end-uses  for  which  the  wire  may  be 
used.  Thus,  for  example,  neither  AISI 
304  nor  AISI  316  coidd  provide  the  high 
temperatxu«  resistance  required  to 
produce  a  high  temperature  conveyor 
belt.  By  contrast,  AISI  314  would 
provide  the  necessary  "high 
temperature  resistance."  Thus,  the 
respondents  consider  "high  temperature 
conveyor  belts"  to  be  a  general  end-use. 
"Spring  wire,"  that  is,  wire  used  to 
produce  springs,  which  we  used  in  an 
example  in  the  November  12 
memorandum,  at  page  5,  is  no  less 
general  an  end-use  than  the  example 
cited  by  the  respondents.  Moreover,  the 
respondents'  citation  to  Semiconductors 
from  the  Republic  of  Korea  is 
inapposite.  In  that  case,  we  determined 
that  "[p]rocessed  wafers  produced  in 
Korea,  but  packaged,  or  assembled  into 
memory  modules,  in  a  third  country,  are 
included  in  the  scope;  processed  wafers 
produced  in  a  third  coimtry  and 
assembled  or  packaged  in  Korea  are  hot 
included  in  the  scope."  Thus,  it  is  the 
processed  weifers  that  are  the  subject 
merchandise,  not  the  packaging  or 
memory  modules.  In  this  case,  it  is  the 
stainless  steel  round  wire  that  is  subject 
to  this  investigation.  How  it  is  packaged 
is  not  relevant  to  our  substantial 
transformation  analysis. 

With  regard  to  the  respondents* 
argument  that  the  investment  required 
to  draw  wire  is  less  than  the  investment 
required  to  produce  rod,  we  agree  that 
this  can  be  a  factor  in  our  determination 
as  to  whether  a  product  is  substantially 
transformed.  We  do  not  agree  that  it  is 
a  controlling  factor.  Our  review  of  the 
record  indicates  that  "[t]he  facilities, 
machinery  and  expertise  needed  to 
cold-draw  stainless  rod  into  stainless 
wire  are  distinct  from  those  needed  to 
produce  stainless  rod."  See  November 
12  memorandum,  at  page  5.  The 
respondents  have  not  cited  any 
evidence  to  contradict  this.  Thus,  we 
find  that  the  stainless  steel  roimd  wire 
industry  is  separate  and  distinct  from 
the  stainless  steel  wire  rod  industry,  and 
the  two  industries  are  not 
interchangeable.  For  this  reason,  we  do 
not  consider  the  relative  levels  of 
investment  required  in  the  industries  to 
be  as  relevant  in  this  proceeding  as  the 
fact  that  stainless  steel  roimd  wire  is  a 
product  with  physical  properties,  that 
end-uses  are  distinct  from  those  of 
stainless  steel  wire  rod,  and  that  the 
industries  are  distinct. 

We  also  disagree  with  the 
respondents'  assertion  that  the  value 
added  by  the  drawing  process  is 
insignificant.  The  cost  data  submitted 
by  the  respondents  indicates  that,  on 
average,  the  value  added  by  the  drawing 
process  is  greater  than  the  threshold 


suggested  by  the  cases  they  cite. 
Furthermore,  section  351.402(c)(2)  of 
our  regulations  establishes  whether  we 
should  apply  the  special  rule  in  section 
772(e)  of  the  Act  and  is  inapposite  to  a 
substantial-transformation 
determination.  Section  772(e)  of  the  Act 
directs  that  the  Department  may 
calculate  the  margins  on  further- 
manufactured  merchandise  in  instances 
where  the  value  added  by  an  affiliated 
party  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise. 
Neither  section  772(e)  of  the  Act  nor  19 
C.F.R.  351.402(c)(2)  affect  the 
Department's  determination  of  whether 
a  product  is  substantially  transformed. 

Finally,  we  reiterate  that  the 
disciplines  of  the  WTO  Agreement  on 
Rules  of  Origin  that  are  currently  in 
effect  under  Article  2  of  the  Agreement 
simply  do  not  require  us  to  apply  the 
countiy-of-origin  determinations  made 
by  the  Customs  Service  when  making 
determinations  in  AD  or  CVD 
proceedings.  Therefore,  we  have  not 
altered  our  preliminary  determination 
regarding  our  substantial  transformation 
decision  for  this  final  determination. 

Central  Wire  Comments 

Comment  2:  Ordinary  Course  of 
Trade.  Central  Wire  argues  that  the 
Department  should  exclude  aU  of  the 
sales  that  it  claimed  were  made  outside 
the  ordinary  course  of  trade  from  the 
home-market  sales  used  to  calculate 
normal  value.  Central  Wire  contends 
that  the  statute  directs  the  Department 
to  base  normal  value  only  on  sales  that 
are  made  in  commercial  quantities  and 
that  are  made  in  the  ordinary  course  of 
trade  and  that  the  Department  will 
consider  the  totality  of  circumstances  in 
examining  this  issue,  citing  Murata  Mfg. 
Co.  v.  United  States.  820  F.  Supp.  603, 
607  (OT  1993). 

Central  Wire  notes  that  the 
Department  excluded  some  of  its 
claimed  outside-the-ordinary-course-of- 
trade  sales  fit>m  the  calculation  of 
normal  value  because  the  Department 
found  that  some  of  the  sales  had 
aberrational  pricing.  Central  Wire 
contends,  however,  that  the  standard 
the  Department  applied  was  too 
restrictive  and  argues  that  it  would  be 
more  appropriate  to  use  a  25-percent 
price  difference  between  the  sale  and 
other  sales  of  similar  products  made 
within  the  ordinary  course  of  trade, 
rather  than  the  50-percent  price 
difference  the  Department  used,  to 
determine  whether  an  individual  sale  is 
outside  the  ordinary  course  of  trade. 

Central  Wire  also  notes  that  the 
Department  excluded  some  of  its 
claimed  outside-the-ordinary-course-of- 
trade  sales  from  the  calculation  of 
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normal  value  because  the  Department 
found,  based  on  Central  Wire's 
descriptions  in  its  responses,  that  the 
circtunstances  of  the  sales  demonstrated 
that  they  were  made  outside  the 
ordinary  course  of  trade.  However, 
Central  Wire  claims,  there  were  some 
sales  that  it  reported  as  outside  the 
ordinary  course  of  trade  which  the 
Department  did  not  exclude  and  for 
which  the  Department  did  not  explain 
why  it  had  not  excluded  the  sales.  With 
regard  to  these  sales,  Central  Wire 
contends  that  the  Department's  findings 
at  verification  demonstrate  that  all  of  its 
claimed  outside-the-ordinary-course-of- 
trade  sales  were,  in  feet,  made  outside 
the  ordinary  course  of  trade  and  should 
be  excluded  fi-om  the  Department's 
dimiping  calculations. 

The  petitioners  contend  that  the 
information  on  the  record  does  not 
provide  a  sufficient  basis  to  support 
Central  Wire's  claims.  The  petitioners 
argue  that  Central  Wire  essentially 
claimed  sales  it  made  to  new  customers 
or  sales  of  products  with  different 
specifications  to  existing  customers  as 
outside  the  ordinary  coiu-se  of  trade. 
The  petitioners  argue  that  this  does  not 
demonstrate  that  a  sale  is  outside  the 
ordinary  course  of  trade  and  observe 
that  Central  Wire  had  a  niunber  of  "one- 
time" sales  to  customers  that  it  did  not 
claim  were  made  outside  the  ordinary 
course  of  trade.  The  petitioners  contend 
that,  to  do  business  in  a  competitive 
market,  a  producer  has  to  accommodate 
its  customers'  needs,  to  sell  to  new 
customers,  even  to  solicit  new 
customers,  and  that  it  should  not  be  a 
commercial  irregularity  that  Central 
Wire  sometimes  sells  to  less-desirable 
customers  or  that  it  could  sometimes 
take  advantage  of  the  market  situation 
and  charge  a  higher-than-normal  price 
for  identical  or  similar  merchandise  to 
other  customers.  The  petitioners  also 
argue  that  the  nature  of  the  customer, 
such  as  whether  it  was  a  supplier  to 
Central  Wire,  should  not  be  a  factor  in 
determining  whether  a  sale  was  made 
outside  the  ordinary  coiu'se  of  trade. 

Central  Wire  rebuts  that  the 
Department  should  not  accept  the 
petitioners'  argument  regarding  Central 
Wire's  claimed  outside-the-ordinary- 
course-of-trade  sales  on  procedural 
grounds  because,  according  to  Central 
Wire,  the  petitioners  never  raised  the 
issue  of  its  claimed  outside-the- 
ordinary-course-of-trade  sales 
previously  in  this  investigation.  Central 
Wire  argues  that,  if  the  Department 
accepts  the  petitioners  arguments,  it 
will  leave  respondents  unable  to 
respond  adequately  to  allegations  made 
by  petitioners  adequately.  Moreover, 
Central  Wire  contends  that  it 


conservatively  identified  its  sales  as 
being  outside  the  ordinary  course  of 
trade  and  that,  perhaps,  additional  sales 
may  have  been  able  to  be  similarly 
identified. 

Department's  Position:  We  agree  with 
the  petitioners  in  part.  A  company  may 
well  obtain  new  customers  or  sell 
different  products  to  existing  customers, 
and  it  may  even  seek  such  business 
actively.  In  addition,  the  record  shows 
that  Central  Wire  had  a  number  of 
apparent  "one-time"  sales  which  it  did 
not  claim  as  outside  the  ordinary  course 
of  trade.  Thus,  the  fact  that  Central  Wire 
has  some  sales  to  customers  to  which  it 
does  not  normally  sell  or  sells  products 
that  the  customer  does  not  normally  buy 
does  not  demonstrate,  in  itself,  that  a 
sale  is  outside  the  ordinary  course  of 
trade.  However,  this  fact,  in  conjunction 
with  other  circumstances,  such  as 
aberrational  pricing,  may  lead  us  to 
conclude  that  a  sale  is  outside  the 
ordinary  covirse  of  trade.  In  this  case,  we 
have  reconsidered  our  analysis  of 
Central  Wire's  claimed  outside-the- 
ordinary-course-of-trade  sales.  We  have 
accepted  portions  of  Central  Wire's 
claim  that  certain  sales  were  made 
outside  the  ordinary  course  of  trade  and 
excluded  those  sales  from  our  normal 
value  calculation.  We  determined  that 
one-time,  small-quantity  sales  that  had 
unusual  circumstances,  such  as 
aberrational  pricing,  were  outside  the 
ordinary  course  of  trade.  Due  to  the 
business-proprietary  nature  of  the 
information,  please  see  the 
Memorandum  from  Thomas  Schauer  to 
Richard  W.  Moreland  dated  April  2, 
1999,  for  a  complete  description  of  the 
sales  we  excluded  and  the 
circumstances  which  led  us  to  conclude 
that  they  were  outside  the  ordinary 
course  of  trade. 

Furthermore,  we  disagree  with 
Central  Wire's  assertion  that  we  should 
use  a  threshold  of  25  percent  to 
determine  aberrational  prices  instead  of 
the  50-percent  threshold  we  used  for  the 
preliminary  determination.  Central  Wire 
argues  that  the  lower  threshold  is  more 
appropriate  on  the  theory  that  the 
threshold  we  used  was  too  "restrictive," 
given  the  natiu-e  of  SSRW  sales  and  the 
frequent  presence  of  a  market  price  for 
a  particular  product.  However,  Central 
Wire  did  not  explain  how  the  nature  of 
SSRW  sales  renders  a  25-percent 
threshold  more  appropriate,  nor  did  it 
point  to  any  evidence  in  support  of  its 
claim.  In  addition.  Central  Wire  did  not 
explain  how  the  frequent  presence  of  a 
market  price  for  particular  products 
suggests  that  a  lower  threshold  would 
be  more  appropriate.  We  must  ensure 
that  our  consideration  is  tailored  in  a 
manner  that  does  not  result  in  excluding 


sales  that,  while  different  from  the 
majority  of  sales,  are  not  outside  the 
ordinary  course  of  trade.  Therefore,  the 
standard  for  determining  whether  a  sale 
is  outside  of  the  ordinary  course  of  trade 
needs  to  be  high  in  order  to  prevent 
potential  manipulation  of  a  sales 
database  that  would  result  in  excluding 
sales  not  outside  the  ordinary  course  of 
trade.  Central  Wire  has  presented  no 
convincing  argument  to  support  its 
claim  that  the  threshold  we  used  in  our 
analysis  was  inappropriate.  Therefore, 
we  have  not  changed  our  threshold  for 
this  case  in  our  analysis. 

Finally,  we  disagree  with  Central 
Wire  that  we  should  reject  the 
petitioners'  arguments  on  procedural 
grounds.  Central  Wire  should  read  the 
record  more  carefully.  The  petitioners 
have  voiced  their  concern  about  Central 
Wire's  claimed  outside-the-ordinary- 
course-of-trade  sales  in  a  number  of 
submissions  prior  to  its  case  brief  at 
various  stages  of  this  investigation. 
Further,  when  we  receive  comments  in 
a  case  brief,  we  consider  all  issues 
raised  in  the  context  of  the  record  as  it 
stands  at  that  time.  Thus,  there  is  no 
reason  to  reject  the  petitioners' 
argimients  as  a  procedural  matter. 

Comment  3:  Quantity-Band  Matching. 
Central  Wire  argues  that  the  Department 
should  account  for  variations  in  prices 
due  to  quantities  sold.  Central  Wire 
claims  that  section  773(a)(1)  of  the  Act 
directs  the  Department  to  compare  U.S. 
sales  only  to  home-market  sales  made  in 
the  usual  conunercial  quantities.  Central 
Wire  claims  further  that  section 
773(a)(6)  of  the  Act,  as  well  as  the 
Department's  regulations  at  19  C.F.R. 
351.409,  directs  the  Department  to 
adjust  its  price  comparisons  if  there  is 
a  difference  in  price  due  wholly  or  in 
part  to  differences  in  the  quantities  of 
the  normal  value  sale  and  the  EP  sale 
being  compared. 

Central  Wire  contends  that,  though 
the  Department  has  historically  been 
reluctant  to  make  quantity  adjustments 
pursuant  to  19  C.F.R.  351.409,  there  is 
no  reason  why  the  Department  should 
not  make  a  quantity  adjustment  in 
Central  Wire's  case.  Central  Wire 
acknowledges  that  the  quantity- 
adjustment  regiilation  does  not  appear 
to  be  tailored  for,  nor  does  it  accoimt 
for.  Central  Wire's  circumstances 
because  Central  Wire  does  not  grant 
quantity  discounts,  per  se,  although  it 
does  effectively  impose  a  surcharge  for 
low-quantity  sales. 

Central  Wire  suggests  that  the 
Department  compare  U.S.  sales  to  home- 
market  sales  made  within  the  same 
"quantity  band"  which  Central  Wire 
suggested  prior  to  the  preliminary 
determination.  By  matching  within  the 
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same  quantity  bands,  Central  Wire 
argues,  the  Department  would  minimize 
the  need  for  a  quantity  adjustment. 
Citing  Framing  Stock  from  the  United 
Kingdom.  61  FR  51411,  51420  (October 
2, 1996)  ("Framing  Stock').  Central 
Wire  contends  that  the  Department  has 
used  the  quantity-band  concept  for 
matching  purposes  in  prior  cases. 
Central  Wire  also  claims  that  an 
examination  of  prices  within  each  of  the 
quantity  bands  demonstrates  that  the 
average  prices  at  each  quantity  band 
differ  from  each  other  in  both  the  U.S. 
and  home  markets.  Finally,  Central  Wire 
suggests,  if  the  Department  can  not 
match  the  identical  or  most  similar 
product  within  the  same  quantity  band, 
that  the  Department  make  an  adjustment 
based  on  the  difference  in  the  weighted- 
average  prices  across  quantity  bands. 

The  petitioners  assert  that,  section 
771(16)  of  the  Act  requires  the 
Department  to  compare  the  subject 
merchandise  based  on  the  products' 
physical  characteristics.  The  petitioners 
argue  that,  because  the  quantity  of  the 
product  has  nothing  to  do  with  the 
physical  characteristics  of  round  wire, 
quantity  bands  should  not  be  used  as  a 
matching  criterion.  The  petitioners, 
citing  United  Eng'gS- Forging  V.  United 
States.  779  F.  Supp.  1375, 1381-82  (CIT 
1991),  also  argue  that  the  courts  have 
upheld  the  Department's  practice  of  not 
using  volume  as  a  criterion  for  selecting 
the  most  similar  merchandise. 

The  petitioners  argue  further  that 
because  Central  Wire  has  not 
demonstrated  that  during  the  POI  it 
granted  quantity  discoimts  of  at  least  the 
same  magnitude  on  20  percent  or  more 
of  sales  of  the  foreign  like  product  for 
that  coimtry  or  the  discoimts  reflect 
savings  specifically  attributable  to  the 
production  of  different  quantities, 
criteria  required  in  the  Department's 
regulations,  it  is  not  eligible  for  a 
quantity  discoimt. 

hi  addition,  the  petitioners  assert  that 
the  circumstances  in  Framing  Stock  are 
different  from  the  instant  situation.  In 
that  case,  according  to  the  petitioners, 
the  respondent  asked  for  a  quantity 
adjustment  for  its  products  and  the 
Department  determined  that  a  quantity 
adjustment  was  warranted  in  certain 
instances  but  not  in  others.  In  any  event, 
the  petitioners  contend,  the  respondent 
in  that  case  was  seeking  a  quantity 
adjustment  and  not  a  new  product- 
matching  criterion  based  on  sales 
quantities. 

Finally,  the  petitioners  argue  that, 
Bven  if  there  were  not  clear  statutory 
and  case  precedents  against  comparing 
products  on  the  basis  of  quantities, 
Central  Wire  has  not  provided 
convincing  evidence  to  attribute  price 


differences  between  its  sales  to 
diffierences  in  quantities.  The  petitioners 
argue  that,  in  its  price  analysis.  Central 
Wire  did  not  control  for  certain 
differences,  such  as  differences  in 
merchandise  sold  among  the  claimed 
quantity  bands  or  differences  in 
expenses  such  as  freight  or  packing  for 
each  sale.  The  petitioners  also  contend 
that  price  differences  could  also  be 
caused  by  a  niunber  of  other  reasons 
such  as  the  timing  of  the  sale, 
customers'  relationships  with  the 
supplier,  and  market  conditions  for 
finished  products  and  raw  materials. 
The  petitioners  conclude  that  it  would 
be  inappropriate  to  make  any  quantity 
adjustment  or  compare  across  quantity 
bands  without  taking  these  other  factors 
into  account. 

Department's  Position:  Central  Wire 
did  not  demonstrate  that  the  difference 
in  prices  among  its  claimed  quantity 
bands  were  wholly  or  partly  due  to  the 
differences  in  quantities.  Central  Wire's 
price  analysis  did  not  account  for  many 
factors  that  might  more  reasonably  be 
said  to  cause  the  differences  in  prices. 
For  example,  Central  Wire  presiunably 
has  different  product  mixes  within  the 
different  claimed  quantity  bands,  ff  one 
claimed  quantity  band  consists  mainly 
of  sales  of  fine  wire  and  another  claimed 
quantity  band  consists  mainly  of  sales  of 
wire  that  has  imdergone  only  one  draw, 
then  that,  in  our  view,  would  be  a  more 
likely  explanation  of  any  difference  in 
prices.  Also,  Cental  Wire's  analysis 
reflected  gross  prices,  and  did  not  take 
other  Actors,  such  as  differences  in 
packing  or  freight  expenses,  into 
account.  Thus,  because  Central  Wire  has 
not  demonstrated  that  any  differences  in 
price  among  its  claimed  quantity  bands 
is  wholly  or  partly  due  to  the 
differences  in  quantities,  it  would  be 
inappropriate  to  attempt  to  match 
products  using  Central  Wire's  claimed 
quantity  bands  as  a  matching  criterion. 
"Therefore,  we  have  not  attempted  to 
match  products  by  quantity  bands. 

With  respect  to  making  an  adjustment 
if  we  make  comparisons  of  products 
sold  at  different  quantities,  our 
regulation  at  19  C.F.R.  351.409  states 
that  "the  Secretary  will  make  a 
reasonable  allowance  for  any  difference 
in  quantities  to  the  extent  the  Secretary 
is  satisfied  that  the  amoimt  of  any  price 
differential  *  *  *  is  wholly  or  partly 
due  to  that  difference  in  quantities." 
The  regidation  identifies  the  standards 
we  use  to  determine  whether  any  price 
differential  is  wholly  or  partly  due  to 
that  difference  in  quantities:  "[t]he 
Secretary  normally  will  calculate 
normal  value  based  on  sales  with 
quantity  discounts  only  if  *  *  *  the 
exporter  or  producer  granted  quantity 


discounts  of  at  least  the  same  magnitude 
on  20  percent  or  more  of  sales  of  the 
foreign  like  product"  or  "the  exporter  or 
producer  demonstrates  to  the 
Secretary's  satisfaction  that  the 
discounts  reflect  savings  specifically 
attributable  to  the  production  of  the 
different  qiiantities."  Central  Wire  did 
not  grant  quantity  discoimts  nor  did  it 
demonstrate  that  any  difference  in 
prices  were  specifically  attributable  to 
the  production  of  the  different 
quantities.  In  addition,  Central  Wire  did 
not  demonstrate  how  any  evidence  on 
the  record,  such  as  price  lists,  supported 
its  claim  that  prices  varied  by  quantity. 
Therefore,  we  have  not  made  any 
quantity  adjustments. 

Comment  4:  Allocation  of  Indirect 
Selling  Expenses.  Central  Wire  disagrees 
with  the  Department's  re-allocation  of 
its  reported  U.S.  and  home-market 
indirect  selling  expense  adjustments. 
Claiming  that  there  is  no  evidence  on 
the  record  that  it  incurred  indirect 
selling  expenses  on  a  value  basis  rather 
than  a  weight  basis,  Central  Wire  argues 
that  there  is  no  conceptual,  accounting, 
or  economic  justification  for  the 
Department's  preference  for  a  value- 
based  allocation. 

Central  Wire  argues  further  that,  in 
the  event  that  the  Department  continues 
to  re-allocate  its  indirect  selling 
expenses  on  a  value  basis,  the 
Department  should  adjust  its  re- 
allocation methodology  to  reflect  the 
fact  that  some  of  the  sales  values  in  the 
Department's  calculation  are  in  U.S. 
dollars  while  other  values  are  in 
Canadian  dollars. 

The  petitioners  agree  vdth  the 
Department's  reallocation  of  Central 
Wire's  indirect  selling  expenses, 
contending  that  the  Department's 
normal  practice  is  to  require  that  a 
respondent  allocate  indirect  selling 
expenses  based  on  sales  value  rather 
than  on  sales  quantity.  The  petitioners 
also  observe  that  a  volume  location 
would  likely  allocate  a  smaller  portion 
of  the  expenses  to  small-sized,  more 
expensive  wire  tham  to  relatively 
inexpensive  larger  wire. 

Department's  Position:  In  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Plate  in  Coils 
From  Belgium.  64  FR  15476  (March  31, 
1999),  we  stated  that,  in  calculating 
indirect  selling  expenses,  "the 
Department  should  use  a  value-based 
allocation  rather  than  a  quantity-based 
one,"  and  that  "the  Department's 
normal  practice  is  to  base  calculations 
of  [selling,  general,  and  administrative 
expenses]  based  on  value  [or  cost]." 
While  Central  Wire  claims  that  there  is 
no  evidence  on  the  record  that  it 
incurred  indirect  selling  expenses  on  a 
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value  basis  rather  than  a  weight  basis, 
neither  is  there  any  evidence  to  support 
a  conclusion  that  Central  Wire  incurred 
these  expenses  on  a  weight  rather  than 
value  basis.  Because  there  is  no 
evidence  on  the  record  demonstrating 
the  need  to  deviate  from  our  normal 
practice,  we  have  reallocated  Central 
Wire's  indirect  selling  expenses  on  a 
value  basis.  Moreover,  based  on  our 
findings  at  verification,  we  have  revised 
our  calculation  for  varying  currencies  in 
our  re-allocation  worksheet.  See  Central 
Wire  Final  Determination  Analysis 
Memorandum  dated  March  31, 1999. 

Comment  5:  Post-Verification  Cost 
Submission.  The  petitioners  argue  that 
the  Department  should  not  accept  the 
cost  data  which  Central  Wire  submitted 
after  verification  because  the  changes 
Central  Wire  made  to  its  data  were  more 
extensive  than  necessary  as  indicated  by 
the  Department's  verification  report. 
Although  Central  Wire  presented 
corrections  to  the  verifiers  at  the 
beginning  of  verification,  the  petitioners 
contend  that  certain  changes,  such  as 
production  quantities  and  the  number  of 
products  sold,  should  not  have  been 
affected  by  those  corrections.  The 
petitioners  also  claim  that  Central  Wire 
reported  its  costs  based  on  the  products 
sold  during  the  POI,  whereas  the 
Department  asked  for  respondents  to 
report  costs  based  on  the  products 
produced  during  the  POI. 

The  petitioners  also  contend  that 
Central  Wire  did  not  reconcile  its 
reported  costs  for  subject  merchandise 
to  its  normal  accoimting  records, 
thereby  preventing  the  Department  from 
performing  certain  verification 
procedures. 

Finally,  the  petitioners  argue  that 
Central  Wire  should  not  be  allowed  to 
use  verification  as  an  opportimity  to 
make  substantial  revisions  to  its 
submitted  responses.  The  petitioners 
conclude  that,  in  light  of  these  facts,  the 
Department  should  not  use  the  cost 
databases  submitted  by  Central  Wire 
after  verification  and  instead  use  the 
databases  Central  Wire  submitted  prior 
to  verification. 

Central  Wire  argues  that  the 
Department  should  use  the  databases 
that  Central  Wire  submitted  subsequent 
to  verification.  Central  Wire  contends 
that  its  revised  costs  correct 
inaccuracies  in  its  previous 
submissions,  the  Department  verified 
these  revised  costs,  and  it  did  not  in  any 
way  modify  the  total  cost  of  goods  sold 
it  used  to  calculate  costs  of  production. 
Central  Wire  argues  further  that  the 
Department  is  required  by  law  and 
practice  to  accept  its  new  information  as 
it  is  demonstrably  more  accurate  than 
its  earlier  information  and  was 


submitted  in  a  timely  manner.  Central 
Wire  contends  that  the  number  of 
products  and  the  production  quantities 
changed  because  of  corrections 
presented  at  the  start  of  the  sales 
verification.  Finally,  citing  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Canada:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and 
Determination  To  Revoke  in  Part,  64  FR 
2173  (January  13, 1999),  Centi^  Wire 
argues  that  the  fact  that  its  data  is  based 
on  sales  quantities  rather  than 
production  quantities  is  not  a  basis  for 
rejecting  Central  Wire's  costs.  Central 
Wire  contends  that,  because  it  does  not 
maintain  production  records  which 
woiild  allow  it  to  calculate  model- 
specific  costs  on  the  basis  of  production 
quantities,  it  acted  to  the  best  of  its 
abiUty  in  reporting  its  costs. 

Department's  Position:  The  cost  data 
Central  Wire  submitted  after  verification 
■  is  accurate.  By  applying  the  cost 
variances  in  Exhibit  8  of  the  cost- 
verification  report  dated  February  8, 
1999,  to  the  model-specific  standard 
costs  in  Exhibit  7  of  the  cost-verification 
report  dated  February  8, 1999,  we 
obtained  the  same  cost  figures  that 
Central  Wire  submitted  after 
verification.  Because  we  verified  the 
data  in  Exhibits  7  and  8  of  the  cost- 
verification  report  by  tying  the  data  to 
Central  Wire's  audited  financial 
statements,  we  are  satisfied  that  the 
cost-of-production  data  in  Central 
Wire's  submission  is  accurate.  With 
regard  to  the  number  of  control  numbers 
and  production  quantities,  we  agree 
with  Central  Wire  that  the  cause  of  the 
difference  is  due  to  corrections 
presented  at  the  start  of  verification. 

Although  the  petitioners  are  correct 
that  Central  Wire  reported  its  revised 
costs  based  on  the  products  sold  during 
the  POI,  this  is  the  manner  in  which 
Central  Wire  reported  its  original  costs. 
In  addition,  we  never  asked  Central 
Wire  to  revise  its  methodology  for 
calculating  costs  nor  is  there  any 
evidence  on  the  record  suggesting  that 
Central  Wire's  methodology  is 
distortive.  In  light  of  these  facts  and 
because  the  revised  database  contains 
data  which  we  verified  to  be  accurate, 
it  would  be  inappropriate  to  reject 
Central  Wire's  revised  database  in  favor 
of  its  original  database. 

Furthermore,  while  we  normally 
would  share  the  petitioners'  concerns 
regarding  the  acciuacy  of  post- 
verification  revisions,  in  this  case  we 
requested  that  Central  Wire  revise  and 
resubmit  its  databases  pursuant  to  our 
findings  at  verification.  Because  we 
requested  the  data  and  because  Central 


Wire  met  the  deadline  we  imposed 
upon  it  for  submitting  the  revised  data, 
we  determine  that  Central  Wire's 
revisions  were  filed  in  a  timely  manner. 
Thus,  because  Central  Wire's 
information  is  timely  filed  and  verified 
to  be  accurate,  we  have  used  the  revised 
databases  Central  Wire  submitted. 

Comment  6:  General  and 
Administrative  Expenses.  The 
petitioners  argue  that  the  Department 
should  recalcidate  Central  Wire's 
reported  general  and  administrative 
expense  ratio  to  include  certain 
expenses  which  Central  Wire  did  not 
include  in  its  general  and  administrative 
expense  calculation. 

Central  Wire  contends  that  it  did 
include  the  expenses  to  which  the 
petitioners  refer  in  its  general  and 
administrative  expense  calculation. 

Department's  Position:  Exhibit  4  of 
the  cost-verification  report  dated 
February  8, 1999,  demonstrates  that 
Central  Wire  included  these  expenses  in 
its  general  and  administrative  expense 
calculation.  Therefore,  no  adjustment  is 
necessary. 

Comment  7:  Alleged  Consignment 
Sales.  The  petitioners  contend  that  the 
Department  found  that  Central  Wire  did 
not  report  certain  sales  in  its  home- 
market  database  and  that  the 
Department  should  include  these  sales 
in  its  margin  calculation  for  Central 
Wire  for  the  final  determination.  The 
petitioners  argue  further  that,  to  the 
extent  that  the  data  the  Department 
collected  are  not  sufficient,  the 
Department  should  resort  to  partial  fects 
available  to  fill  in  the  blanks  for 
information  not  on  the  record. 

Central  Wire  argues  that  it  reported 
these  sales  properly.  Central  Wire 
contends  that,  during  the  period  of  time 
in  which  these  sales  occiirred,  the 
consignment  agreement  with  the 
consignee  had  not  been  concluded  and 
thus  Central  Wire  prepared  an  invoice  at 
the  time  of  shipment.  Central  Wire 
asserts  that  it  did  not  begin  issuing 
usage  invoices  for  shipments  to  the 
consignee  imtil  after  reaching  a 
consignment  agreement.  According  to 
Central  Wire,  the  existence  of  the 
consignment  agreement  therefore 
explains  why  merchandise  was  shipped 
in  1996  but  had  sales  dates  in  1997. 

Department's  Position:  We  disagree 
with  the  petitioners.  The  record  shows 
that  Central  Wire  did  not  enter  into  a 
consignment  agreement  with  the 
consignee  until  October  1996. 
Furthermore,  according  to  the 
Department's  Central  Wire  Sales 
Verification  Report  dated  Februciry  8, 
1999,  at  page  7,  for  shipments  to  the 
consignee  "prior  to  the  signing  of  the 
consignment  agreement,  [Central  Wire] 
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invoiced  the  consignment  sales  at  tlie 
time  of  delivery  to  the  consignee  rather 
than  the  time  of  usage."  Thus,  these 
sales  can  be  distinguished  from  the 
shipments  to  the  consignee  alter  the 
agreement  was  made.  In  the  case  of  sales 
Central  Wire  made  prior  to  the 
agreement,  the  date  that  the  price  and 
quantity  were  set  was  the  date  of 
shipment  and  the  customer  was 
responsible  for  payment  at  that  time.  In 
the  case  of  sales  after  the  agreement,  the 
price  and  quantity  were  not  set  until  the 
customer  actually  used  the 
merchandise,  at  which  time  Central 
Wire  issued  a  usage  invoice  for  the 
merchandise.  In  this  case,  the  customer 
was  not  responsible  for  pa)rment  until 
Central  Wire  issued  the  usage  invoice. 
Therefore,  we  conclude  that  Central 
Wire  excluded  the  sales  made  prior  to 
the  agreement  from  its  home-market 
sales  database  properly  because  they 
occiured  prior  to  tiie  POL  See 
Memorandum  from  Thomas  Schauer  to 
Richard  W.  Moreland  dated  April  2, 
1999  for  further  discussion  of  this  issue. 

Comment  8:  Inventory  Carrying  Costs. 
The  petitioners  argue  that  the 
Department  should  not  consider  certain 
inventory  carrying  costs  as  direct 
expenses  as  Central  Wire  claimed.  The 
petitioners  contend  that  Central  Wire  is 
the  owner  of  the  merchandise  during 
the  inventory  carrying  period  in 
question  and  thus  these  expenses 
should  be  treated  as  any  other  inventory 
carrying  expense.  The  petitioners 
contend  further  that  the  facts  were 
different  in  Stainless  Steel  Wire  Rod 
From  France,  58  FR  68865  (December 
29, 1993),  which  Central  Wire  cited  to 
support  its  claim.  The  petitioners  state 
that  Central  Wire  reported  the  date  that 
the  consignee  used  the  merchandise  as 
the  date  of  sale  rather  than  the  date 
when  Central  Wire  shipped  the 
merchandise  to  the  consignee. 

Central  Wire  asserts  that  the 
petitioners  do  not  demonstrate  that  the 
Department's  decisions  applicable  to 
these  cinnunstances  are  wrong,  nor  do 
they  distinguish  this  situation  with  the 
situation  in  the  case  it  cited  in  claiming 
these  expenses  as  direct.  Central  Wire 
contends  that,  because  it  is  the 
Department's  practice  to  treat 
consignment  inventory  canying  costs  as 
direct  expenses,  the  Department 
deducted  them  from  normal  value  in  the 
preliminary  determination  as  direct 
expenses  appropriately.  Central  Wire 
cites  Stainless  Steel  Wire  Rod  From 
France,  58  FR  68865,  68870  (December 
29. 1993),  and  Flat-Rolled  Steel  From 
France.  58  FR  37125,  37133  (July  9, 
1993),  in  support  of  its  contention. 

Department's  Position:  Central  Wire's 
situation  is  similar  to  that  of  Usinor.  a 


respondent  in  Flat-Rolled  Steel  From 
France,  in  which  we  treated  the  expense 
of  holding  inventory  at  the  customer's 
warehouse  as  a  direct  expense.  In  that 
case,  the  "merchandise  [was]  shipped  to 
a  warehouse  selected  by  the  ctistomer 
and  the  customer  assumes  the 
warehousing  expense.  Usinor  [did]  not 
invoice  the  customer  imtil  it  [was] 
notified  that  the  customer  has 
withdrawn  the  material  from  the 
warehouse."  See  Concurrence 
Memorandum  (pubUc  version),  dated 
Jime  17, 1993  for  Final  Determinations 
in  Antidumping  Duty  Investigations  of 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products,  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products,  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products, 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  From  France  (Investigations  A- 
427-806  through  809),  at  pp.  10-11. 
Similarly,  in  this  case,  because  the  so- 
caUed  "consignee"  is  itself  the  customer 
for  this  merchandise  and  this 
"consignment"  arrangement  is  a  term  of 
seile,  these  expenses  are  direct  in  nature. 
Therefore,  we  have  not  changed  our 
treatment  of  these  expenses  for  the  final 
determination. 

Conunent  9:  Freight  Expense.  The 
petitioners  argue  that  the  Department 
shoiUd  restate  Central  Wire's  reported 
freight  expense  for  CEP  sales.  The 
'  petitioners  observe  that,  in  instances  in 
which  Wire  Industries,  Central  Wire's 
U.S.  affiliate,  included  goods  on  more 
than  one  invoice  in  a  shipment.  Central 
Wire  calculated  the  per-unit  inland 
freight  by  dividing  the  freight  expense 
by  the  gross  weight  of  the  shipment 
rather  than  the  net  weight,  thereby 
imderstating  the  expense.  The 
petitioners  argue  that,  because  Central 
Wire  did  not  revise  its  reported  inland 
freight  expense  in  the  CEP  sales  listing 
based  on  the  Department's  verification 
findings,  the  Department  should  revise 
the  expense  for  the  final  determination. 
Because  it  is  not  possible  to  determine 
from  the  record  which  sales  are  affected 
by  this  understatement,  the  petitioners 
argue  that  the  Department  should  adjust 
the  freight  expense  for  all  CEP  sales. 

Central  Wire  argues  that  the 
Department  should  accept  its  reported 
inland  freight.  Citing  the  sales- 
verification  report,  Central  Wire 
contends  that  this  type  of  calculation 
was  infrequent  and  only  has  a  minimal 
effect  on  the  actual  adjustment.  Given 
the  infrequent  nature  of  this  calcidation 
and  the  minuscule  impact  of  this 
calciUation.  Central  Wire  concludes  that 
it  would  be  inappropriate  for  the 

Department  to  make  an  upward    

adjustment  to  freight  for  all  of  its  CEP 
sales. 


Department's  Position:  We  found  at 
verification  that  this  calciilation  affected 
only  a  small  proportion  of  its  CEP  sales. 
See  the  Department's  Central  Wire  sales- 
verification  report  dated  February  8, 
1999.  at  page  9.  Section  777A(a)(2)  of 
the  Act  directs  that  "[fjor  purposes  of 
determining  the  export  price  (or 
constructed  export  price)  *  *  *  the 
administering  authority  may  *  *  * 
decline  to  take  into  account  adjustments 
which  are  insignificant  in  relation  to  the 
price  or  value  of  the  merchandise." 
Section  351.413  of  our  regulations 
defines  "insignificant  adjustments"  as 
any  individual  adjustment  having  an  ad 
valorem  effect  of  less  that  0.33  percent 
of  the  export  price,  constructed  export 
price,  or  normal  value.  The  sales- 
verification  report  demonstrates  that  the 
effect  of  Central  Wire's  calculation  was 
less  than  0.33  percent  of  price.  Ibid.  We 
conclude  bom  the  facts  on  the  record 
that  Central  Wire's  calciUation  for  these 
few  sales  will  not  affect  the  margin 
significantly.  It  would  be  inappropriate 
to  increase  the  freight  expense  for  all  of 
Central  Wire's  CEP  sales  because  the 
verification  report  demonstrates  that 
this  allocation  affected  a  minority  of 
these  sales.  Therefore,  we  have  not 
revised  Central  Wire's  reported  freight 
expense. 

Comment  10:  Fuel  Surcharge.  The 
petitioners  argue  that,  because  the 
Department  found  that  Central  Wire  did 
not  include  a  fuel  surcharge  for  one  CEP 
transaction  in  its  inland-freight 
calculation  for  one  product,  the 
Department  should  adjust  the  fieight 
expense  for  all  CEP  sales  of  that  product 
for  the  final  determination. 

Central  Wire  argues  that  the 
Department  should  not  make  an 
adjustment  becaxise  the  effect  is 
minuscule  and  that  it  only  affected  one 
sale.  Central  Wire  argues  further  that,  in 
the  event  that  the  Department  does 
make  the  change  the  petitioners  suggest, 
the  Department  should  not  rely  on  the 
petitioners'  formula  because  it  is 
mathematically  incorrect. 

Department's  Position:  We  found  at 
verification  that  Central  Wire 
inadvertently  did  not  include  a  fuel 
surcharge  incurred  on  one  shipment  in 
its  reported  freight  expense.  It  is  clear 
frtjm  Exhibit  12a  of  the  Department's 
Central  Wire  sales-verification  report 
dated  February  8,  1999,  thai  the  fuel 
surcharge  affects  several  different 
products.  However,  in  examining  the 
data  on  the  record,  we  conclude  that  it 
is  not  possible  for  us  to  include  the  fuel 
surcharge  except  for  the  individual 
product  we  verified.  To  correct  this 
error  for  the  one  product  accurately,  we 
allocated  the  freight  surcharge  to  that 
product  in  the  same  manner  as  Central 


17332 


Federal  Register / Vol.  64,  No.  68 /Friday,  April  9,  1999 /Notices 


Wire  caloilated  the  freight  expense  and 
recalculated  the  total  freight 
accordingly. 

With  regard  to  the  rest  of  the  products 
affected,  we  do  not  have  the  data  on  the 
record  to  include  the  fuel  siu-charge  in 
Central  Wire's  freight  expenses.  Because 
it  is  clear  from  Exhibit  12a  of  Central 
Wire's  sales-verification  report  dated 
February  8. 1999,  that  the  effect  is 
substantially  less  than  0.33  percent  of 
the  price  of  the  sale  we  verified, 
correction  of  this  error  will  not  affect 
the  margin  significantly.  Therefore, 
because  it  is  impossible  for  us  to  correct 
the  error  except  for  the  one  product  and 
because  the  effect  of  the  error  is 
insignificant,  we  have  restated  Central 
Wire's  reported  freight  expense  only  for 
the  one  product. 

Comment  11:  U.S.  Customs  Duties. 
The  petitioners  contend  that  Central 
Wire  did  not  report  U.S.  duties  for 
certain  EP  sales  with  "delivered"  terms 
of  sale.  The  petitioners  claim  there  is  no 
reason  why  Central  Wire  would  not 
incur  U.S.  duties  for  such  sales  and 
argue  that  the  Department  should  use 
the  higher  of  the  duty  rates  which  the 
Department  verified  for  EP  sales  to 
calc\ilate  the  duties  for  these  sales. 

Central  Wire  argues  that  it  reported 
U.S.  duties  correctly,  which  the 
Department  verified.  Central  Wire  also 
asserts  that  it  was  incumbent  on  the 
petitioners  to  raise  this  issue  prior  to 
verification  so  that  the  Department 
could  address  it  at  verification. 

Department's  Position:  We  requested 
that  Central  Wire  report  the  unit  amount 
of  any  customs  duty  paid  on  the  subject 
merchandise  in  oiu°  questionnaire. 
Although  Central  Wire  stated  in  its 
narrative  questionnaire  response  that  it 
reported  duties  on  all  sales  for  which 
they  were  incurred,  the  EP  sales 
database  did  not  reflect  these  duties  for 
certain  sales.  There  is  no  explanation  on 
the  record  showing  why  these  specific 
EP  sales  would  not  have  U.S.  duty 
expenses  related  to  them  nor  is  there 
any  evidence  that  Central  Wire  did  not 
incur  these  expenses  for  these  sales. 
Because  these  were  "delivered"  sales, 
which  means  that  Central  Wire  was 
responsible  for  all  shipping  costs  to  the 
customer,  we  assuime  that  Central  Wire 
did,  in  fact,  incur  these  expenses.  In 
determining  the  amoimt  of  duties  paid 
on  the  subject  merchandise  and  in 
accordance  with  section  776(e)  of  the 
Act,  we  have  used  the  average  U.S.  duty 
rate  for  other  EP  sales  with  the  same 
sales  terms  to  calculate  the  U.S.  duties 
for  these  sales. 

Greening  Donald  Comments 

Comment  12:  U.S.  Consignment  Sales. 
The  petitioners  argue  that  the 


Department  should  treat  Greening    

Donald's  U.S.  consignment  sales  as  CEP 
sales  because  the  merchandise  was  sold 
by  or  for  Greening  Donald's  account 
after  importation  into  the  United  States 
and  because  the  consignee  is 
substantially  involved  in  selling  in  the 
United  States  on  behalf  of  Greening 
Donald. 

The  respondent  argues  that  the 
Department  should  continue  to  treat  its 
consignment  sales  as  EP  sales  because 
the  title  of  goods  remains  with  Greening 
Donald  and  that  the  consignee  acts 
independently  of  Greening  Donald  in 
terms  of  sales,  pricing,  and  region,  as 
the  Department  confirmed  at 
verification.  The  respondent  argues  that 
these  facts  do  not  meet  the  Department's 
test  for  distinguishing  between  EP  and 
CEP  sales  and  thus  the  Department 
should  consider  these  sales  to  be  EP 
sales. 

Department's  Position:  Section  772{b) 
of  the  Act  defines  CEP  as  "the  price  at 
which  the  subject  merchandise  is  first 
sold  (or  agreed  to  be  sold)  in  the  United 
States  before  or  after  the  date  of 
importation  by  or  for  the  account  of  the 
producer  or  exporter  of  the  subject 
merchandise"  (emphasis  added). 
Section  772(a)  of  the  Act  defines  EP  as 
"the  price  at  which  the  subject 
merchandise  is  first  sold  (or  agreed  to  be 
sold)  before  the  date  of  importation  by 
the  producer  or  exporter  of  the  subject 
merchandise"  (emphasis  added).  The 
record  is  clear  that  Greening  Donald  did 
not  make  a  sale  prior  to  the  time  that  the 
subject  merchandise  was  imported  into 
the  United  States.  Therefore,  we  agree 
with  the  petitioners  that  Greening 
Donald's  consignment  sales  are  CEP 
sales.  However,  because  we  did  not 
request  Greening  Donald  to  report  the 
consignee's  sales  to  the  unaffiliated 
customer  in  the  United  States  and 
because  we  do  not  otherwise  have  the 
prices  of  those  sales,  we  cannot  treat 
these  sales  as  required  by  the  statute 
and  the  regulations.  Furthermore,  these 
sales  represent  less  than  five  percent  of 
Greening  Donald's  total  sales  to  the 
United  States.  Therefore,  we  have 
disregarded  these  U.S.  sales  for 
purposes  of  calculating  Greening 
Donald's  margin  for  the  final 
determination. 

Comment  13:  Certain  Supplies. 
Greening  Donald  argues  that,  in  its 
preliminary  determination,  the 
Department  erred  by  including  in  its 
manufacturing  costs  the  cost  for  certain 
supplies  purchased  during  the  POI  but 
not  used  until  after  the  POL  Greening 
Donald  claims  that  these  costs  should  be 
excluded  fit)m  the  calculation  of  COP 
and  CV  because  the  expenses  cannot 
properly  be  matched  to  the  merchandise 


that  was  sold  during  the  POI,  citing  AK 
Steel  Corporation  v.  United  States,  No 
96-05-01312.  Slip.  Op.  97-152  (OT 
1997).  Greening  Donald  asserts  that, 
because  the  supplies  were  purchased 
during  the  POI  but  they  were  not  used 
until  after  the  POI,  inclusion  of  the  cost 
of  these  supplies  in  the  COP  and  CV 
calculations  would  distort  the  reported 
costs.  The  respondent  also  cites  Small 
Diameter  Circular  Seamless  Carbon  and 
Alloy  Steel,  Standard,  Line  and  Pressure 
Pipe  from  Italy,  60  FR  31981,  31991 
(June  19, 1995),  in  which  the 
Department  refused  to  include  the 
respondent's  reported  cost  reversals  that 
were  recorded  during  the  POI  but  that 
related  to  operational  expenses  of  a 
prior  period,  in  support  of  its  position. 

Greening  Donald  asserts  that  its 
normal  books  and  records  distort  costs 
because  they  do  not  reflect  the  cost 
associated  with  the  production  and  sale 
of  the  merchandise.  Greening  Donald 
claims  that  in  such  instances  the 
Department  allows  or  makes 
adjustments  to  the  respondent's  costs  as 
reported  in  the  normal  books  and 
records,  citing  Static  Random  Access 
Memory  Semiconductors  from  The 
Republic  of  Korea,  63  FR  8934.  8937 
(February  23, 1998).  and  Static  Random 
Access  Memory  Semiconductors  from 
Taiwan,  63  FR  8909,  8920  (February  23, 
1998).  "Therefore,  Greening  Donald 
argues  that  such  an  adjustment  should 
be  made  in  this  instance  to  conform  to 
the  Statement  of  Administrative  Action. 
H.  Doc.  316, 103d  Cong.,  2d  Sess.  821 
(1994)  ("SAA")  which  states  that  "costs 
will  be  allocated  using  a  method  that 
reasonably  reflects  and  accurately 
captures  all  of  the  actual  costs  incurred 
in  producing  and  selling  the  product 
under  investigation"  and  Antidumping 
Duties;  Countervailing  Duties;  Final 
Rule,  62  FR  27295-27379.  27362  (May 
19. 1997). 

"The  petitioners  agree  with  the 
Department's  denial  of  Greening 
Donald's  claim  to  exclude  the  cost  of 
certain  supplies  from  its  COP.  The 
petitioners  point  out  that,  during 
•  verification,  Greening  Donald  was 
unable  to  substantiate  the  quantity  and 
value  of  the  supplies  in  question  that  it 
consumed  during  the  POI.  The 
petitioners  also  observe  that  Greening 
Donald  recorded  the  cost  of  the  supplies 
in  question  in  its  financial  statements, 
which  were  in  accordance  with 
Canadian  generally  accepted  accounting 
principles  ("GAAP").  Thus,  the 
petitioners  argue  that  the  Department 
should  continue  to  include  these  costs 
in  Greening  Donald's  COP  for  its  fijial 
analysis. 

Department's  Position:  We  have  not 
accepted  Greening  Donald's  claim  that 
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we  should  exclude  from  the  calciilation 
of  COP  and  CV  the  expense  that  the 
respondent  recognized  for  certain 
supplies  during  the  POL  Section  773(f) 
of  the  Act  directs  the  Department  to 
calculate  costs  based  upon  the 
respondent's  records,  provided  that 
sudi  records  are  kept  in  accordance 
with  respondent's  home-country  GAAP 
and  reasonably  reflect  the  costs 
associated  with  the  production  of  the 
merchandise.  In  this  case,  Greening 
Donald's  independent  auditors  accepted 
the  company's  treatment  of  these 
supplies  (i.e.,  written-off  or  expensed 
fully  during  the  period). 

We  disagree  with  Greening  Donald's 
contention  that  we  should  depart  *rom 
the  costs  that  it  calculates  in  the 
ordinary  course  of  business  and  exclude 
the  portion  of  the  costs  that  relate  to 
supplies  that  it  may  have  not  consumed 
during  the  POI.  First,  the  amount  the 
company  wishes  to  capitalize  is  merely 
an  approximation  because  the  company 
does  not  maintain  inventory  or 
movement  records  that  identify  the 
actual  quantity  and  the  value  of  the 
supplies  in  question.  See  Greening 
Donald  Cost  Verification  Report  at  page 
15.  Thus,  Greening  Donald's  proposed 
adjustment  could  not  be  substantiated 
with  production  or  accounting  records. 
In  circmnstances  where  there  is  an 
absence  of  verifiable  information 
supporting  a  party's  claim,  our  practice 
is  to  rely  on  the  amounts  recorded  in  the 
books  and  records  of  the  respondent. 
See  Final  Detennination  of  Sales  at  Less 
Than  Fair  Value:  Small  Diameter 
Circular  Seamless  Carbon  and  Alloy 
Steel.  Standard,  Line  and  Pressure  Pipe 
From  Italy,  60  FR  31981  (June  19,  1995). 
Second,  it  is  also  likely  that  Greening 
Donald  actually  consiuned  some 
supplies  during  the  POI  which  it 
purchased  and  expensed  in  prior 
periods.  If  we  were  to  adopt  Greening 
Donald's  proposed  methodology,  we 
would  not  only  exclude  some  of  the 
current  purchases,  we  would  also 
include  a  portion  of  purchases  from 
prior  periods.  Since  this  information  is 
not  on  the  record  and  the  company's 
normal  method  of  recognizing  the  full 
expense  when  purchased  is  acceptable 
under  Canadian  GAAP,  we  have  not 
excluded  these  costs  for  the  final 
determination. 

Comment  14:  General  and 
Administrative  Expenses.  Greening 
Donald  argues  that  the  Department 
should  accept  the  method  the  company 
used  to  calculate  its  reported  general 
and  administrative  (G&A)  expense  ratio. 
Greening  Donald  asserts  that  its 
reported  G&A  expense  ratio  was  based 
on  the  company's  historic  allocations 
and  is  the  appropriate  methodology  and 


consistent  with  past  practice.  Greening 
Donald  states  that  it  first  allocated  the 
company's  G&A  expenses  to  its  separate 
operating  divisions  using  historic 
allocations  which  it  uses  in  the  ordinary 
course  of  business.  It  argues  that  it 
based  these  allocations  on  the  operating 
realities  of  the  company's  business. 
Greening  Donald  states  that  it  allocated 
each  division's  portion  of  the  G&A 
expense  to  its  merchandise  over  its  cost- 
of-sales  figures.  If  it  simply  computed 
G&A  expenses  on  a  company-wide  basis 
as  a  percentage  of  cost  of  sales.  Greening 
Donald  argues  that  the  result  would 
over-allocate  G&A  expenses  to  the 
subject  merchandise.  Moreover, 
Greening  Donald  states  that  the 
Department  does  not  always  use  the 
company-wide  cost-of-sales  figure  as  the 
allocation  base  when  the  results  are 
distortive.  To  support  this  assertion, 
Greening  Donald  cites  Dynamic 
Random  Access  Memory 
Semiconductors  of  One  Megabit  of 
Above  from  the  Republic  of  Korea,  61 
FR  20216,  20217  (Mav  6,  1996). 

If  the  Department  aoes  revise  its  G&A 
expense  ratio  based  on  the  company- 
wide  cost-of-sales  figure,  Greening 
Donald  argues  that  it  should  use  the 
company's  unconsolidated  cost-of-sales 
figure  based  on  the  siun  of  its  divisional 
profit  and  loss  ("P&L")  statements. 
Greening  Donald  claims  that  this  step  is 
necessary  because  the  cost-of-sales 
figure  on  the  company-wide  financial 
statements  represents  a  consolidated 
figure  of  the  three  divisions  which 
excludes  inter-divisional  transfer 
amounts.  According  to  Greening 
Donald,  the  Department's  normal 
practice  is  to  calculate  the  G&A  expense 
rate  based  on  a  respondent  company's 
imconsolidated  statements  and  cites 
Stainless  Steel  Wire  Rod  from  Japan,  63 
FR  40434  (Comment  8)  (July  29, 1998), 
to  support  this  assertion. 

The  petitioners  argue  that  the 
Department  should  calculate  Greening 
Donald's  G&A  ratio  in  accordance  with 
the  Department's  normal  methodology. 
According  to  the  petitioners,  the 
respondent  did  not  follow  the 
instructions  in  the  Department's 
questionnaire  which  requires 
respondents  to  calculate  the  G&A 
expense  ratio  based  on  the  company's 
audited  financial  statements.  Instead, 
the  petitioners  conmient.  Greening 
Donald  reported  a  G&A  expense  ratio  for 
its  wire  division  that  was  based  on 
allocations  of  its  total  company  G&A 
expenses  to  each  division.  The 
petitioners  argue  that  this  method  is 
inappropriate  because  it  is  based  on 
historic  allocations  that  Greening 
Donald  could  not  substantiate  with 
source  records.  The  petitioners  also 


disagree  with  Greening  Donald's 
concern  that  the  Department  should  use 
an  imconsoUdated  cost-of-sales  figure  if 
the  Department  does  decide  to  revise  its 
G&A  expense  ratio.  According  to  the 
petitioners,  Greening  Donald  is  using  an 
incorrect  reference  to  the  term 
"consolidation."  The  petitioners  note 
that  the  three  operating  divisions  of  the 
company  are  not  independent 
companies  so  their  internal  P&L 
statements  do  not  represent 
imconsolidated  financial  statements. 
The  petitioners  also  contend  that 
Greening  Donald's  cost-of-sales  figure  is 
not  on  the  same  basis  as  the  reported 
cost  of  manufactiuing  ("COM")  because 
the  reported  cost-of-sales  figure  includes 
packing  expenses,  freight,  and  certain 
adjustments  not  included  in  COM. 

Department's  Position:  Normally,  we 
calculate  G&A  based  on  the  producing 
company  as  a  whole  and  not  on  a 
divisional  or  product-specific  basis.  See 
Fresh  Atlantic  Salmon  from  Chile,  63 
FR  31412,  31433  (Comment  29)  (June  9, 
1998).  This  approach  recognizes  the 
general  nature  of  these  expenses  and  the 
fact  that  they  relate  to  the  company  as 
a  whole.  The  Department's  methodology 
also  avoids  any  distortions  that  may 
result  if  greater  amounts  of  company- 
wide  general  expenses  are  allocated 
disproportionally  between  products.  In 
this  instance,  Greening  Donald  deviated 
fitjm  the  Department's  normal 
methodology  and  calculated  its  G&A 
expenses  using  an  internal  accoimting 
methodology,  imder  which  the  company 
charged  some  G&A  expenses  directly  to 
each  of  its  production  divisions. 

Both  parties  agree  that  it  is  our  normal 
practice  to  calciUate  the  G&A  expense 
rate  based  on  the  respondent's 
imconsolidated  operations  (plus  a 
portion  of  G&A  expenses  incurred  by 
affiliated  companies  on  behalf  of  the 
respondent).  See  Stainless  Steel  Wire 
Rod  from  Japan,  63  FR  40434  (comment 
8)  (July  29, 1998).  However,  Greening 
Donald's  divisions  are  not  separate 
entities  that  require  consolidation  but 
merely  separate  business  units  that 
make  up  a  single  corporation.  Thus,  we 
agree  with  the  petitioners  that  we  can 
not  consider  the  divisional  P&L 
statements  as  "unconsolidated" 
financial  statements.  As  for  Greening 
Donald's  concern  that  the  corporate- 
wide  cost-of-sales  figure  is  imderstated 
because  it  excludes  inter-divisional 
transfer  amounts,  we  disagree.  It  would 
be  inappropriate  to  allocate  G&A 
expense  to  inter-company  transactions 
since  the  amoimt  would  normally  be 
eliminated  when  preparing  the 
company-wide  financial  statements. 
Even  in  the  cases  where  two  separate 
but  affiliated  companies  are  collapsed 
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into  one  entity  for  the  purposes  of  an 
antidumping  analysis,  the  Department 
eliminates  inter-company  transactions 
from  the  calculation  of  cost  of  sales,  in 
effect  treating  them  as  a  single  company. 
See  Certain  Cut-to-Length  Carbon  Steel 
Plate  from  Brazil,  63  FR  12744. 12749 
(Comment  8)  {March  16, 1998). 

As  for  Greening  Donald's  citation  to 
Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabit  or 
Above  frvm  the  Republic  of  Korea,  61 
FR  20216.  20217  (May  6,  1996).  the 
Department's  position  addressed  the 
basis  of  allocating  indirect  selling 
expenses  and  not  general  expenses. 
Thus,  the  circumstances  were  different 
and  not  related  to  the  calculation  of  the 
G&A  expense  ratio.  For  the  reasons 
stated  above,  we  have  calculated 
Greening  Donald's  G&A  expense  ratio  in 
accordance  with  our  normal 
methodology  using  a  cost-of-sales  figure 
that  was  on  the  same  basis  as  the 
reported  COM. 

Comment  15:  Financial  Expenses.  The 
petitioners  contend  that  Greening 
Donald  did  not  use  the  financial 
statements  at  the  highest  level  of 
consolidation  to  calculate  its  financial- 
expense  ratio.  Thus,  the  petitioners 
recommend  that  the  Department  revise 
the  company's  financial  expenses 
accordingly. 

Greening  Donald  claims  that  it 
calculated  its  financial  expense  ratio  in 
accordance  with  the  Department's 
instructions  and.  thus,  should  not  be 
revised.  According  to  Greening  Donald, 
there  is  no  requirement  in  the 
Department's  questionnaire  that  the 
level  of  consolidation  must  be  the 
highest  level  of  consolidation.  Greening 
Donald  believes  that  the  calculation  of 
financial  expense  should  be  based  on 
the  level  of  consolidation  that  excludes 
operations  unrelated  to  the  production 
of  subject  merchandise. 

Department's  Position:  We  agree  with 
the  petitioners  that  Greening  Donald  did 
not  calculate  its  financial  expenses 
using  information  from  the  consolidated 
financial  statements  of  the  highest  level. 
Specifically,  Greening  Donald  used 
Thyssen  Industrie's  consolidated 
financial  statements.  However,  Thyssen 
Industrie's  financial  statement  data  is 
consolidated  into  the  Thyssen  Group's 
financial  statements.  As  we  have  stated 
repeatedly  and  the  CIT  has  upheld,  we 
recognize  the  fungible  nature  of  a 
corporation's  invested  capital  resources. 
We  allocate  the  interest  expense  related 
to  the  debt  portion  of  the  capitalization 
of  the  corporation,  as  appropriate,  to  the 
total  operations  of  the  consolidated 
corporation  (i.e.,  Thyssen  Group).  More 
important,  our  established  practice  of 
requiring  the  use  of  consolidated 


financial  statements  recognizes  the 
fungible  nature  of  invested  capital 
resources  such  as  debt  and  equity  of  the 
controlling  entity  within  a  consolidated 
group  of  companies  and  that  the 
controlling  entity  within  a  consolidated 
group  has  the  power  to  determine  the 
capital  structure  of  each  member 
company  (e.g.,  Thyssen  Industrie) 
within  its  group.  See  E.I.  Du  Pont  de 
Nemours  &■  Co.  v.  U.S.,  Slip.  Op.  98-7 
(CIT  1998),  Camargo  Coma  Metals,  S.A. 
V.  U.S.,  17  err  897  (CIT  August  13, 
1993),  and  Aramid  Fiber  Formed  of  Poly 
Para-Phenylene  Terephthalamide  From 
the  Netherlands;  Final  Results  of 
Antidumping  Administrative  Review,  62 
FR  38059,  38060  (July  16, 1997). 

Comment  16:  Foreign-Exchange 
Losses.  The  petitioners  state  that  the 
Department  should  follow  its  normal 
practice  and  include  Greening  Donald's 
foreign-exchange  losses  generated  from 
accounts  payable  in  the  calculation  of 
COP  and  CV.  As  support  for  their 
position,  the  petitioners  cite  several 
Department  determinations  in  which 
the  Department  included  this  expense 
in  respondent's  cost. 

Greening  Donald  recognizes  that  it  is 
the  Department's  practice  to  include 
foreign-exchange  gains  and  losses 
related  to  all  accounts  except  accounts 
receivable  accounts.  Thus,  if  the 
Department  decides  to  include  these 
amounts.  Greening  Donald  contends 
that  it  should  include  both  the  gains  and 
losses  generated  from  accounts  payable 
and  cash  accounts.  Greening  Donald 
requests  further  that  the  Department 
reconsider  its  policy  in  regards  to 
foreign-exchange  gains  and  losses 
related  to  accounts  receivable.  The 
respondent  argues  that  the  Department 
should  treat  these  gains  and  losses  the 
same  way  it  treats  gains  and  losses  from 
short-term  investments  which  are  used 
to  adjust  financing  costs. 

Department's  Position:  To  calculate 
its  reported  costs,  Greening  Donald 
excluded  foreign-exchange  gains  and 
losses.  However,  our  normal  practice  is 
to  include  a  portion  of  these  foreign- 
exchange  gains  and  losses  in  the 
calculation  of  COP  and  CV.  Specifically, 
it  is  our  normal  practice  to  distinguish 
between  exchange  gains  and  losses 
realized  or  incurred  in  connection  vrith 
sales  transactions  and  those  associated 
with  ptu-chase  transactions.  See,  e.g.. 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Steel  Wire  Rod 
from  Trinidad  and  Tobago,  63  FR  9177, 
9181  (February  24, 1998)  {"Steel  Wire 
Rod  from  Trinidad  and  Tobago").  We 
normally  include  in  the  caladation  of 
COP  and  CV  the  foreign-exchange  gains 
and  losses  that  result  from  transactions 
related  to  a  company's  manufacturing 


activities.  We  do  not  consider  exchange 
gains  and  losses  fit>m  sales  transactions 
to  be  related  to  the  manufactiuing 
activities  of  the  company.  See,  e.g..  Steel 
Wire  Rod  from  Trinidad  and  Tobago 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Fresh  Atiantic  Salmon 
from  Chile,  63  FR  31411,  31430  (June  9, 
1998).  Accordingly,  for  purposes  of  the 
final  determination,  we  have  included 
only  the  foreign-exchange  gains  and 
losses  that  relate  to  maintaining 
accounts  payable  and  cash  accounts.  We 
disallowed  foreign-exchange  gains  and 
losses  arising  from  sales  transactions  in 
the  COP  and  CV  calculation. 

Comment  1 7:  Inventory  Write-Downs. 
The  petitioners  argue  that  the 
Department  should  revise  Greening 
Donald's  reported  costs  to  include 
losses  for  inventory  adjustments.  Citing 
Canned  Pineapple  Fruit  from  Thailand, 
60  FR  29553,  29571  (June  5, 1995),  the 
petitioners  claim  that  it  is  the 
Department's  practice  to  include 
inventory  write-downs  and  write-offs  in 
the  cost  of  production. 

According  to  Greening  Donald,  the 
write-down  portion  of  its  inventory 
adjustment  is  associated  with  finished- 
goods  inventory  and,  as  such,  it  should 
not  be  included  in  cost  of  production. 
To  support  its  assertion,  Greening 
Donald  cites  Stainless  Steel  Wire  Rod 
from  Italy,  63  FR  40422.  40430  (July  29, 
1998),  in  which  the  Department 
excluded  this  type  of  expense. 

Greening  Donald  claims  that  the  other 
component  of  its  inventory  adjustment 
is  due  to  changes  in  the  price  of  wire 
rod  which  affect  the  cost  of  production. 
However,  Greening  Donald  contends, 
because  wire  rod  prices  increased,  not 
decreased,  diiring  the  POI,  the  net 
amount  of  inventory  was  a  gain  or  a 
write-up  to  materials  inventory.  Thus, 
Greening  Donald  asserts,  the  net  effect 
on  the  cost  of  production,  were  the 
Department  to  adjust  for  this,  would  be 
to  reduce  its  costs  of  production. 
Greening  Donald  observes  that,  in  any 
event,  the  amoimt  of  these  adjustments 
would  have  no  material  effect  on  the 
reported  cost. 

Department's  Position:  We  agree  with 
the  respondent  that  inventory  vrate- 
dov\ms  which  are  made  to  value 
finished-goods  inventory  at  the  lower  of 
cost  or  market  should  not  be  considered 
a  part  of  COM.  We  derive  the  product- 
specific  costs  during  the  POI  from  the 
cost  of  products  manufactm^d,  not  sold. 
Thus  the  value  of  beginning  and  ending 
finished-goods  inventory  does  not  affect 
the  calculation.  Therefore,  consistent 
with  our  most  recent  determinations,  we 
have  excluded  this  expense  from  the 
calcidation  of  COP  and  CV.  See,  e.g., 
Stainless  Steel  Wire  Rod  from  Italy,  63 
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FR  40422,  40429  (July  29, 1998).  We 
disagree  that  Canned  Pineapple  Fruit 
'from  Thailand  is  relevant  because  of 
facts  specific  to  that  case.  In  Canned 
Pineapple  Fruit  firom  Thailand,  we 
found  that  "inventory  write-downs  are  a 
normal,  recurring  period  adjustment 
made  annually  by  (the  respondent)." 

We  agree  with  the  respondent  that  its 
adjustment  to  its  wire-rod  prices  held  in 
inventory  is  minor.  Specifically, 
Greening  Donald  normally  records  a 
variance  to  reflect  the  gain  or  loss  that 
occiu^  when  its  wire-rod  standard  costs 
are  updated.  During  the  fiscal  year, 
Greening  Donald  experienced  a 
favorable  variance  (reduction  in  costs) 
while  during  the  POI  it  experienced  an 
imfavorable  variance  (increase  in  costs). 
Because  the  variance  relates  to  the  value 
of  raw  materials,  which  are  a 
component  of  COM,  we  consider  it  more 
appropriate  to  include  the  variance 
related  to  the  POI  rather  than  the  fiscal 
year.  However,  we  have  not  made  this 
adjustment  for  the  final  determination 
due  to  the  immaterial  impact  the 
variance  has  on  the  reported  costs. 

Comment  18:  Affiliated-Pcaty  Inputs. 
The  petitioners  state  that  the 
Department  should  value  major  inputs 
between  affiliated  companies  at  the 
higher  of  transfer  price,  market  price,  or 
the  cost  to  the  affiliated  supplier. 
Therefore,  the  petitioners  suggest  that, 
in  order  to  reflect  properly  the  value  of 
certain  wire  rod  Greening  Donald 
piuchased  from  an  affiliated  party,  the 
Department  should  use  the  average 
price  Greening  Donald  paid  to 
unaffiliated  suppliers  for  the  same  input 
during  the  POI. 

The  respondent,  citing  section 
773(f)(3)  of  the  Act,  argues  that  the 
major-input  rule  would  be  applicable  if 
the  affiliated  suppliers  were  the 
producers  of  the  wire  rod  sold  to 
Greening  Donald  and  the  Department 
had  reason  to  believe  or  suspect  that  the 
price  of  the  major  input  between 
affiliated  parties  was  below  the  cost  of 
production.  With  regard  to  the  first 
condition,  the  respondent  states  that 
this  affiliated  supplier  did  not  produce 
the  input  but  purchased  it  from  an 
unaffiliated  supplier.  As  to  the  second 
condition,  the  respondent  claims  that 
the  price  this  affiliated  supplier  paid  for 
the  input  was  lower  than  the  price  it 
charged  to  Greening  Donald.  Therefore, 
according  to  the  respondent,  the 
Department  has  no  reason  to  believe 
that  the  transfer  price  is  below  the  cost 
of  production.  In  addition,  the 
respondent  argues,  even  if  the 
Department  determines  to  make  the 
adjustment  the  petitioners  suggest,  it 
should  use  a  weighted-average  price 


based  on  home-market  purchases  from 
unaffiliated  suppliers. 

Department's  Position:  We  agree  with 
the  petitioners  that  the  major-input  rule 
should  be  applied  to  Greening  Donald's 
purchases  of  certain  wire  rod  obtained 
fi-om  an  affiliated  party.  As  a  result,  we 
disagree  with  the  respondent's  narrow 
definition  of  the  term  "producer"  as  it 
is  used  in  section  773(f)(3)  of  the  Act. 
The  intent  of  this  section  and  the  related 
regulations  is  to  accoimt  for  the 
possibility  of  shifting  costs  to  an 
affiliated  party.  This  possibility  arises 
when  an  input  passes  to  the  responding 
company  through  the  hands  of  an 
affiliated  supplier,  regardless  of  the 
value  added  to  the  product  by  the 
affiliated  supplier. 

Sections  773(f)(2)  and  (3)  of  the  Act 
specify  the  treatment  of  transactions 
between  affiliated  parties  for  purposes 
of  reporting  cost  data  (for  use  in 
determining  both  COP  and  CV)  to  the 
Department.  Section  773(f)(2)  of  the  Act 
indicates  that  the  Department  may 
disregard  such  transactions  if  the 
amoimt  representing  that  element  (the 
transfer  price)  does  not  fairly  reflect  the 
amount  usually  reflected  (typically  the 
market  price)  in  the  market  imder 
consideration.  Under  these 
circumstances,  the  Department  may  rely 
on  the  market  price  to  value  inputs 
piUYihased  from  affiliated  parties. 
Section  773(f)(3)  of  the  Act  indicates 
that,  if  transactions  between  affiliated 
parties  involve  a  major  input,  then  the 
Department  may  value  the  major  input 
based  on  the  COP  if  the  cost  is  greater 
than  the  amoimt  (higher  of  transfer  price 
or  market  price)  that  would  be 
determined  under  section  773(f)(2)  of 
the  Act  Therefore,  for  the  final 
determination,  we  have  made  an 
adjustment  to  increase  the  transfer  price 
to  a  market  price  using  the  adjustment 
factor  Greening  Donald  suggests. 

Comment  19:  Miscellaneous  Taxes 
and  Expenses.  The  petitioners  contend 
that  the  Department  should  revise 
Greening  Donald's  COP  to  include  the 
Ontario  capital  tax,  large-corporation 
tax,  bad-debt  expenses,  miscellaneous 
income  and  expense,  and  discount 
income.  According  to  the  petitioners. 
Greening  Donald  inadvertenUy  omitted 
these  expenses. 

The  respondent  states  that  it  has 
already  corrected  this  omission. 
According  to  Greening  Donald,  it 
provided  a  revised  submission  on 
December  29, 1998,  that  included  these 
items  in  the  calculation  of  COP  and  CV. 
Therefore,  the  respondent  claims  no 
further  adjustment  is  needed  to  include 
them.  However,  Greening  Donald  does 
believe  that  the  Department  should  now 
make  an  adjustment  to  remove  the  large- 


corporation  tax  and  the  Ontario  capital 
tax  included  in  the  calculation  of  COP 
and  CV  because  they  relate  to  taxes  paid 
on  capital  stock  and,  as  such,  they 
should  not  be  included  in  the 
calculation  of  COP  and  CV. 

Department's  Position:  We  agree  with 
the  respondent  that  it  included  these 
expenses  included  in  the  calculation  of 
COP  and  CV.  See  the  Department's 
Greening  Donald  Cost  Verification 
Report  at  page  4,  step  LA.  Thus,  no 
further  adjustment  is  necessary  to 
include  these  expenses. 

With  regard  to  the  respondent's  claim 
that  we  should  not  include  the  large- 
corporation  tax  and  the  Ontario  capital 
tax  in  Greening  Donald's  reported  COP, 
we  have  stated  our  position  on  this 
issue  in  several  previous  cases.  In  those 
cases,  we  included  payments  to 
governments,  other  than  income  taxes, 
that  are  periodic  general  taxes  levied  on 
the  company  and  which  are  not  based 
on  revenues.  Thus,  it  is  appropriate  to 
include  them  in  the  calciilation  of  the 
company's  general  expense.  See,  e.g.. 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Canada, 
62  FR  18448, 18465  (April  15, 1997). 

Conunent  20:  Auditor's  Adjustment. 
The  petitioners  argue  that  the 
Department  should  revise  Greening 
Donald's  reported  cost  to  include  an 
adjustment  the  company's  independent 
auditors  made.  The  petitioners  point  out 
that  this  adjustment  is  included  in 
Greening  Donald's  financial  statements 
which  are  prepared  in  accordance  with 
Canadian  GAAP.  As  such,  the 
petitioners  claim  that  the  expense 
should  be  included  in  the  calculation  of 
COP  and  CV. 

The  respondent  argues  that  this 
adjustment  was  made  by  the  outside 
accoimtants  only  for  the  purposes  of 
calculating  Greening  Donald's  tax 
liability.  According  to  the  respondent, 
the  adjustment  is  not  included  in  the 
company's  internal  books  and  records 
which  are  maintained  in  accordance 
with  Canadian  GAAP. 

Department's  Position:  We  agree  with 
the  petitioners  that  it  is  appropriate  to 
include  this  year-end  adjustment  in  the 
calculation  of  COP  and  CV.  Specifically, 
Greening  Donald  excluded  irom  its 
reported  costs  a  year-end  adjustment 
that  reconciles  the  depreciation  expense 
reported  in  its  cost  accoimting  systems 
with  the  depreciation  expense  reported 
in  the  audited  financial  statements.  As 
a  result,  there  is  a  difference  between 
the  actual  manufacturing  costs  in  the 
financial  statements  and  the 
manufactiiring  costs  Greening  Donald 
submitted.  We  do  not  find  relevant 
Greening  Donald's  claim  that  the 
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outside  accountants  made  this 
adjustment  merely  for  tax  purposes. 
First,  Greening  Donald's  audited 
financial  statements,  which  were 
prepared  in  accordance  with  Canadian 
GAAP,  include  this  adjustment. 
Moreover,  Greening  Donald  provided  no 
explanation  as  to  why  recognition  of 
this  adjustment  distorts  costs. 
Consistent  with  our  normal  practice,  we 
rely  on  the  respondent's  normal  books 
and  records  kept  in  accordance  with  the 
respondent's  home  country's  generally 
accepted  accounting  principles.  Thus, 
we  have  included  this  adjustment  in  the 
calculation  of  COP  and  CV. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
stainless  steel  round  wire  from  Canada 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
November  18, 1998,  the  date  of 
publication  of  the  preliminary 
determination  in  the  Federal  Register. 
The  Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amoimt  by  which  the  normal  value 
exceeds  the  U.S.  price,  as  indicated  in 
the  chart  below.  The  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Exporter/manufacturer 

Weighted-av- 
erage margin 
percentage 

Central  Wire 

11.79 

Greening  Donald  

All  Others 

11.18 
11.64 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  our  determination.  As  our  final 
determination  is  affirmative,,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injiuy  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing  the 
Customs  Service  to  assess  antidiunping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 


after  the  effective  date  of  the  suspension 
of  liquidation. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  735(d)  and  777(i)(l)  of  the  Act. 

Bated:  April  2, 1999. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
A  dministration . 

IFR  Doc.  99-8926  Filed  4-8-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-829] 

Notice  of  Rnal  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless 
Steel  Round  Wire  from  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  9, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gabriel  Adler  or  Kris  Campbell  at  (202) 
482-1442  or  (202) 482-3813, 
respectively.  Group  1,  Office  of  AD/CVD 
Enforcement  2,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington.  D.C.  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  Part  351  (April  1998). 

Final  Determination 

We  determine  that  stainless  steel 
round  wire  from  Taiwan  is  being  sold, 
or  is  likely  to  be  sold,  in  the  United 
States  at  less  than  fair  value  (LTFV),  as 
provided  in  section  735  of  the  Act.  The 
estimated  margins  are  shown  in  the 
Suspension  of  Liquidation  section  of 
this  notice. 

Case  History 

The  preliminary  determination  in  this 
investigation  was  issued  on  November 
12,  1998.  See  Notice  of  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determinations — Stainless  Steel  Round 
Wire  From  Canada,  India,  fapan,  Spain, 
and  Taiwan;  Preliminary  Determination 


of  Sales  at  Not  Less  Than  Fair  Value 
and  Postponement  of  Final 
Determination — Stainless  Steel  Round 
Wire  From  Korea,  63  FR  64042 
(November  18,  1998)  (preliminary 
determination).  Since  the  preliminary 
determination,  the  following  events 
have  occurred: 

In  January  and  February  1999,  we 
conducted  on-site  verifications  of  the 
questionnaire  responses  submitted  by 
respondent  Tien  Tai  Electrode  Co.,  Ltd. 
(Tien  Tai)  and  its  affiliate  >  Kuang  Tai 
Metal  Industry  Co.,  Ltd.  (Kuang  Tai).2 

The  petitioners  ^,  Tien  Tai/Kuang  Tai, 
and  Rodex  submitted  case  briefs  on 
February  23, 1999,  and  rebuttal  briefs  on 
March  2, 1999.  We  held  a  public  hearing 
on  March  11, 1999. 

Scope  of  Investigation 

The  scope  of  this  investigation  covers 
stainless  steel  roimd  wire  (SSRW). 
SSRW  is  any  cold-formed  (i.e.,  cold- 
drawn,  cold-rolled)  stainless  steel 
product  of  a  cylindrical  contour,  sold  in 
coils  or  spools,  and  not  over  0.703  inch 
(18  mm)  in  maximimi  solid  cross- 
sectional  dimension.  SSRW  is  made  of 
iron-based  alloys  containing,  by  weight, 
1.2  percent  or  less  of  carbon  and  10.5 
percent  or  more  of  chromiiun,  with  or 
without  other  elements.  Metallic 
coatings,  such  as  nickel  and  copper 
coatings,  may  be  applied. 

The  merchandise  subject  to  this 
investigation  is  classifiable  under 
subheadings  7223.00.1015, 
7223.00.1030,  7223.00.1045, 
7223.00.1060,  and  7223.00.1075  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  the  investigation  (POI) 
is  January  1, 1997,  through  December 
31, 1997.  This  period  corresponds  to 
each  respondent's  four  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  [i.e.,  March  1998). 


>  As  explained  in  the  preliminary  determination, 
for  pwposes  of  this  investigation  we  are  treating 
Tien  Tai  and  Kuang  Tai  as  a  single  entity. 

2  Verification  of  respondent  Rodex  Fasteners 
Corp.  (Rodex)  was  conducted  in  September  and 
October  1998,  prior  to  the  issuance  of  the 
preliminary  determination. 

^The  petitioners  are  ACS  Industries,  Inc.,  Al  Tech 
Specialty  Steel  Corp.,  Branfbrd  Wire  & 
Manufacturing  Company,  Carpenter  Technology 
Corp.,  Handy  &  Harman  Specialty  Wire  Group, 
Industrial  Alloys,  Inc.,  Loos  &  Company,  Inc., 
Sandvik  Steel  Company,  Sumiden  Wire  Products 
Corporation,  and  Techalloy  Company,  Inc. 
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Fair  Value  Comparisons 

To  detennine  whether  sales  of 
stainless  steel  round  wire  from  Taiwan 
to  the  United  States  were  made  at  LTFV, 
we  compared  the  export  price  (EP)  to 
the  normal  value.  Our  calculations 
followed  the  methodologies  described 
in  the  preliminary  determination, 
except  as  noted  below  and  in  company- 
specific  analysis  memoranda  dated 
April  2, 1999,  which  have  been  placed 
in  the  file. 

Export  Price 

We  used  the  same  methodology  to 
calculate  EP  as  that  described  in  the 
preliminary  determination. 

Normal  Value 

We  used  the  same  methodology  to 
calculate  normal  value  as  that  described 
in  the  preliminary  determination, 
except  that  for  Tien  Tai,  we  revised  the 
reported  credit  expenses  to  correct  an 
error  in  the  credit  period. 

Cost  of  Production 

We  used  the  same  methodology  to 
calcidate  cost  of  production  (COP)  as 
that  described  in  the  preliminary 
determination,  except  in  the  following 
specific  instances: 

1.  Rodex 

We  corrected  two  errors  made  in  the 
preliminary  determination  with  respect  to  a 
year-end  auditor's  adjustment  to  the  reported 
labor  and  overhead  costs.  See  Rodex 
comment  3. 

2.  Tien  Tai 

We  made  an  adjustment  for  wire  rod  input 
costs.  We  included  in  general  expenses  (1) 
the  value  of  stock  bonuses  made  to 
employees  and  directors,  (2)  R&D  expenses, 
(3)  certain  foreign  exchange  gains  and  losses, 
and  excluded  from  general  expenses  certain 
non-operating  income.  Further,  we  reduced 
the  cost  of  sales  of  the  companies  by  the 
verified  inter-company  transactions.  Finally, 
we  eliminated  the  double-coimting  of 
packing  expenses  of  Kuang  Tai. 

Unit  of  Weight  for  Tien  Tai 

We  corrected  a  clerical  error  in  the 
margin  program  for  Tien  Tai  involving 
the  unit  of  weight  used  to  calculate  the 
total  amount  of  diunping. 

Currency  Conversions 

As  in  the  preliminary  determination, 
we  made  currency  conversions  into  U.S. 
dollars  based  on  the  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales,  in 
accordance  with  section  773A  of  the 
Act.  We  relied  on  exchange  rates 
certified  by  the  Federal  Reserve  Bank. 

Interested  Party  Comments 

A.  Tien  Tai/Kuang  Tai 

Comment  1 :  Costs  for  Inter-Company 
Raw  Material  Purchases.  The  petitioners 


argue  that  the  extent  of  Tien  Tai's 
purchases  of  wire  rod  irom  Kuang  Tai 
was  imderstated,  and  not  disclosed  until 
verification.  The  petitioners  also 
contend  that  because  Tien  Tai  and 
Kuang  Tai  are  a  single  entity  for 
purposes  of  this  investigation,  they 
should  have  reported  their  respective 
acquisition  cost  of  the  wire  rod  in 
question  rather  than  the  inter-company 
transfer  price.  Finally,  the  petitioners 
argue  that  there  were  also  critical  flaws 
in  the  reporting  of  costs  for  wire  rod 
Kuang  T^  obtained  from  Walsin,  an 
affiliated  supplier.  Specifically,  they 
argue  that:  (1)  the  reported  costs  of 
manufactiuing  of  certain  grades  o^rod 
supplied  by  Walsin  were  understated 
relative  to  the  costs  on  Walsin's  books; 
(2)  Walsin's  reported  selling,  selling, 
general  and  administrative  (SG&A) 
expenses  did  not  include  miscellaneous 
general  expenses  and  contained  errors 
in  the  allocation  of  selling  expenses, 
and  (3)  Walsin's  reported  interest 
expense  did  not  include  amounts  for 
long-term  interest  expense.  According  to 
the  petitioners,  these  omissions  warrant 
the  rejection  of  the  submitted  cost  data 
in  its  entirety  and  the  application  of 
adverse  facts  available.  In  the 
alternative,  the  petitioners  request 
application  of  partial  facts  available 
with  respect  to  the  CXDP  and  constructed 
value  (CV)  data. 

The  respondents  argue  that  the 
application  of  adverse  facts  available  is 
not  warranted.  According  to  the 
respondents,  the  Department  has 
verified  the  correct  quantity  and  value 
of  transfers  of  wire  rod  among  Tien  Tai 
and  Kuang  Tai,  as  well  as  the  wire  rod 
obtained  by  Kuang  Tai  from  Walsin,  and 
has  all  the  necessary  data  to  value  these 
inputs. 

DOC  Position:  We  disagree  with  the 
petitioners  that  the  application  of  total 
facts  available  is  warranted.  While  the 
Department  foimd  discrepancies 
between  the  questionnaire  responses 
and  the  companies'  records  with  respect 
to  the  transfers  of  stainless  steel  wire 
rod  between  Tien  Tai  and  Kuang  Tai, 
the  discrepancies  were  minor. 

With  respect  to  the  valuation  of  these 
inputs,  we  note  that  section  773(f)  of  the 
Act  and  section  351.407  of  the 
Department's  regulations  provide  that 
we  will  normally  determine  the  value  of 
a  major  input  obtained  bora  an  affiliate 
based  on  the  higher  of  transfer  price, 
market  price  or  cost  of  production. 
However,  in  cases  where  the  transfer  of 
inputs  occurs  between  companies  that 
the  Department  has  collapsed  [i.e.,  has 
determined  to  treat  as  a  single  entity  for 
purposes  of  an  antidiunping 
proceeding),  the  Department  does  not 
consider  the  transfer  price  or  market 


value  in  the  valuation  of  the  inputs. 
Rather,  the  valuation  of  transactions 
between  the  collapsed  companies  is 
based  on  the  actual  cost  to  the  group  as 
a  whole.  See  Certain  Cold-Rolled  and 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews.  62  FR  18404,  18429-18431 
(April  15, 1997).'*  Under  the  above 
standard,  and  because  neither  Tien  Tai 
nor  Kuang  Tai  is  a  producer  of  wire  rod, 
the  Department's  preference  in  this  case 
would  have  been  to  rely  on  the 
affiliate's  acquisition  cost  of  the  wire 
rod  inputs.  Although  we  discovered  at 
verification  that  the  respondents  had 
not  submitted  these  costs,  we  also 
determined,  by  examining  purchases  of 
several  different  grades  of  wire  rod,  that 
the  reported  transfer  price  was 
consistently  greater  than  or  equal  to  the 
acquisition  cost.  See  Tien  Tai/Kuang  Tai 
cost  verification  report,  dated  February 
12,  1999,  at  exhibits  20,  22,  37,  and  38. 
Therefore,  as  facts  available,  we  have 
relied  on  the  reported  transfer  price  to 
value  the  inputs  in  question. 

With  respect  to  Walsin,  we  find  that 
the  omissions  noted  do  not  warrant  the 
use  of  adverse  facts  available.  These  are 
relatively  minor  errors  that  are  easily 
corrected  based  on  verified  data  on  the 
record.  See  memorandum  from  Peter 
Scholl  to  Neal  Halper,  dated  April  2, 
1999,  which  has  been  placed  on  the 
record. 

Comment  2:  Adjustments  to  GG-A.  The 
petitioners  make  die  following 
argimients  with  respect  to  adjusting  the 
respondents'  general  and  administrative 
(G&A)  expenses  and  G&A  ratio. 

First,  the  petitioners  argue  that  Tien 
Tai  has  not  established  which  foreign 
exchange  gains  were  associated  with 
manufacturing  activities.  According  to 
the  petitioners,  the  Department's 
practice  is  to  disallow  sales-related 
exchange  rate  gains  from  the  calculation 
of  G&A  expenses  when  these  are  not 
shown  to  be  related  to  manufacturing 
activities,  and  therefore  the  Department 
should  disallow  the  exchange  gains 
reported  by  the  respondents.  The 
petitioners  add  that  Tien  Tai's  exchange 
losses,  as  well  as  Kuang  Tai's  exchange 
gains  and  losses,  should  be  accounted 
for  as  part  of  total  interest  expenses. 

Next,  the  petitioners  contend  that  the 
Department  shoidd  disallow  various 
claimed  offsets  to  G&A  expenses. 
According  to  the  petitioners:  (1)  an 
offset  for  repair  income  should  be 
rejected  because  the  income  does  not 


*  We  note  that  our  determination  was  also  upheld 
ty  the  Court  of  International  Trade.  See  AK  Steel 
Corp.  V.  United  States,  Slip  Op.  98-159,  1998  Ct. 
Intl.  Trade  LEXIS  182,  at  *28-32  (Q.  Infl  Trade, 
Nov.  23, 1998). 
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stem  from  the  company's  core  business; 
(2)  Kuang  Tai  double  coimted  the  offset 
for  scrap  sales  by  reducing  both  the  cost 
of  manufacturing  and  G&A  expenses  by 
the  same  amount;  and  (3)  miscellaneous 
other  offsets  are  imrelated  to 
production,  and  should  be  rejected. 

The  petitioners  also  argue  that  the 
respondents  failed  to  include  certain 
items  in  the  reported  G&A  expenses, 
namely:  (1)  cash  and  stock  bonuses  to 
employees,  directors  and  supervisors, 
(2)  research  and  development  (R&D) 
expenditures,  and  (3)  bad  debt.  Further, 
the  petitioners  argue  that  the 
Department  should  reduce  the  cost  of 
sales  denominator  in  the  G&A 
calciUation  to  eliminate  the  effect  of 
inter-company  transactions.  Finally,  the 
petitioners  argue  that  the  Department 
shoidd  revise  the  cost  of  goods  sold 
denominator  used  to  calculate  the  G&A 
ratio  to  exclude  any  packing  costs  not 
otherwise  included  in  the  cost  of 
manufacturing. 

The  respondents  address  some,  but 
not  all.  of  the  petitioners'  points 
regarding  G&A.  First,  the  respondents 
argue  that  their  reporting  of  scrap 
revenue  is  correct,  and  that  no 
adjustment  is  necessary  to  the  G&A  ratio 
in  this  regard.  Next,  the  respondents 
claim  that  the  Department  verified  all 
income  offsets  to  G&A,  and  should  not 
reject  these  offsets.  The  respondents 
also  claim  that  bad  debts  are  associated 
with  third  coimtry  sales,  and  should 
therefore  not  be  allocated  to  subject 
merchandise.  Further,  the  respondents 
claim  that  the  Department  verified  the 
proper  classification  of  reported  G&A 
expenses,  including  R&D  expenses. 

With  respect  to  the  elimination  of 
inter-company  transactions  from  the 
cost  of  goods  sold  denominator  used  in 
the  calculation  of  the  G&A  ratio,  the 
respondents  argue  that  the  Department 
should  eliminate  the  transactions  based 
on  the  price  paid  by  Tien  Tai  and  Kuang 
Tai  to  unaffiliated  suppliers  for  the 
inputs  in  question,  rather  than  the  resale 
price  for  those  inputs  charged  by  Tien 
Tai  and  Kuang  Tai  to  each  other. 

DOC  Position:  We  address  the 
petitioners'  various  points  in  tmn.  First, 
we  agree  with  the  petitioners  with 
respect  to  foreign  exchange  gains  and 
losses.  It  is  the  Department's  practice  to 
distinguish  between  exchange  gains  and 
losses  generated  by  sales  transactions 
and  those  generated  by  loans  payable 
and  the  purchases  of  production  inputs. 
See  Notice  of  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review:  Certain  Welded 
Carbon  Steel  Pipe  and  Tube  from 
Turkey.  63  FR  35190,  35198  (June  29, 
1998).  The  Department  typically 
excludes  from  the  COP  and  CV 


calciUation  those  foreign  exchange  gains 
and  losses  generated  by  sales 
transactions  because  we  do  not  consider 
them  to  relate  to  the  manufactiiring 
activities  of  the  company.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Steel  Wire  Rod  from 
Trinidad  and  Tobago.  63  FR  9177,  9182 
(February  24, 1998).  Even  though  it  was 
requested  by  the  Department  in  its 
supplemental  Section  D  questionnaire 
dated  September  30, 1998,  Tien  Tai 
failed  to  segregate  foreign  exchange 
gains  between  those  generated  by  sales 
transactions,  purchase  transactions,  and 
loans  payable.  We  have  therefore 
excluded  all  of  Tien  Tai's  foreign 
exchange  gains  from  the  calciUation  of 
COP  and  CV.  We  further  agree  that  Tien 
Tai's  foreign  exchange  losses  and  Kuang 
Tai's  foreign  exchange  gains  and  losses 
should  be  included  in  the  COP  and  CV 
calculations  because  none  of  these 
amounts  were  shown  to  relate  to  sales 
transactions. 

We  agree  with  the  petitioners  in  part 
concerning  their  argimients  on  G&A.  We 
agree  that  machinery  repair  income  is 
not  part  of  the  general  operations  of  the 
company  and  therefore  should  be 
excluded  from  the  calciUation  of  G&A 
expenses.  We  agree  that  Kuang  Tai 
double  counted  the  offset  for  scrap  sales 
by  both  reducing  the  cost  of 
manufacturing  and  G&A  expenses  by 
the  same  amount.  Therefore,  we  have 
excluded  scrap  income  from  the  G&A 
expense  calculation.  We  disagree  with 
the  petitioners'  argument  regarding  the 
other  items  listed  as  non-operating 
income  and  expense  in  the  G&A 
expense  calculation,  because  we  find 
that  they  are  related  to  the  company's 
general  operations.  See  Final  Results 
and  Partial  Rescission  of  Antidumping 
Duty  Administrative  Review:  Certain 
Pasta  from  Italy.  64  FR  6615,  6627 
(February  10, 1999)  ("G&A  expenses  are 
those  expenses  which  relate  to  the 
general  operations  of  the  company  as  a 
whole  rather  than  to  the  production 
process"). 

We  agree  with  the  petitioners  that  it 
is  appropriate  to  include  cash  and  stock 
bonuses  to  employees,  directors  and 
supervisors.  The  amounts  distributed, 
whether  in  the  form  of  stock  or  cash, 
represent  compensation  for  services  that 
the  individual  has  provided  to  the 
company.  Therefore,  in  accordance  with 
section  773(f)(1)(A)  of  the  Act,  we  have 
determined  that  it  is  appropriate  to 
include  these  amounts  in  the 
calculation  of  COP  and  CV.  We 
acknowledge  that  the  respondents' 
treatment  of  these  distributions  as 
reductions  to  equity  is  in  accordance 
with  Taiwan  GAAP.  However,  we  find 
that  this  treatment  is  contrary  to  the 


requirements  of  section  773(f)(1)(A)  of 
the  Act,  as  it  does  not  reasonably  reflect 
the  respondents'  cost  of  production 
because  the  stock  transferred  to 
employees  in  exchange  for  their  labor  is 
a  cost  to  the  company.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Static  Random  Access 
Memory  Semiconductors  From  Taiwan, 
63  FR  8909,  8921-8922  (February  23, 
1998)("amounts  distributed  *  *  * 
whether  in  the  form  of  stock  or  cash, 
represent  compensation  for  services 
which  the  individual  has  provided  to 
the  company"). 

Also,  we  agree  with  the  petitioners 
that  it  is  appropriate  to  include  R&D 
expenditures  in  the  COP.  R&D  are  the 
planned  efforts  of  a  company  to 
discover  new  information  that  wUl  help 
create  a  new  product,  process  or 
technique.  The  R&D  projects  listed  by 
the  respondents  could  benefit  subject 
merchandise  and  are  properly  treated  as 
period  expenses  since  their  future 
benefit  is  undetermined. 

We  do  not  agree  with  the  petitioners 
that  Tien  Tai's  bad  debt  expense  should 
be  included  in  the  G&A  expense 
calculation.  Bad  debt  expense  results 
from  the  inability  to  collect  payment 
from  customers  for  sales,  and  is 
appropriately  accounted  for  as  a  selling 
expense.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Porcelain-On-Steel  Cookware 
from  Mexico.  63  FR  38373,  38381  (July 
16, 1998). 

We  agree  with  the  petitioners  that  it 
is  correct  to  reduce  the  cost  of  sales 
denominator  in  the  G&A  calculation  to 
eliminate  the  effect  of  inter-company 
transactions.  It  would  be  inappropriate 
to  combine  the  cost  of  goods  sold  of 
Kuang  Tai  and  Tien  Tai  without 
adjustment,  because  this  would  in  effect 
double  count  cost  of  sales  for  those 
transactions  between  the  two  companies 
(i.e.,  inputs  sold  to  one  company  which 
are  used  to  produce  another  product 
would  be  included  as  cost  of  sales  at  the 
input  level  and  at  the  level  of  the  final 
product  sold).  For  the  final 
determination,  we  have  eliminated  frY)m 
the  cost  of  goods  sold  denominator  the 
value  of  sales  between  Tien  Tai  and 
Kuang  Tai  based  on  the  prices  charged 
between  the  affiliates.  See  Final  Results 
of  Antidumping  Duty  Administrative 
Review:  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  Brazil.  63  FR  12744, 
12749  (March  16, 1998). 

Finally,  we  agree  with  the  petitioners 
that  it  is  appropriate  to  revise  the  cost 
of  goods  sold  denominator  used  to 
calculate  the  G&A  ratio  to  exclude  any 
packing  costs  not  otherwise  included  in 
the  cost  of  manufacturing,  to  which  the 
G&A  ratio  is  applied.  We  have  adjusted 
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the  cost  of  goods  sold  determination 
accordingly. 

Comment  3:  Interest  Expenses.  The 
petitioners  argue  that  the  Department 
should  make  the  following  revisions  to 
the  submitted  interest  expense  ratio:  (1) 
reduce  the  cost  of  goods  sold 
denominator  by  the  amount  of  revenue 
on  the  sale  of  scrap,  since  the  reported 
cost  of  manufacturing  is  also  net  of  that 
revenue;  (2)  eliminate  inter-company 
transactions;  and  (3)  revise  the  cost  of 
goods  sold  denominator  to  exclude  any 
packing  costs  not  otherwise  included  in 
the  cost  of  manufacturing. 

The  respondents  contend  that  no 
adjustment  is  appropriate  with  respect 
to  scrap  revenue.  With  respect  to  the 
elimination  of  inter-company  transfers, 
the  respondents  argue  that  the 
Department  should  rely  on  the  prices 
they  paid  for  the  inputs  in  question, 
rather  than  the  transfer  prices  paid  to 
each  other.  The  respondents  do  not 
address  the  petitioners'  argiunent  with 
respect  to  packing  costs. 

DOC  Position :  We  agree  with  the 
petitioners  that  the  cost  of  goods  sold 
denominator  should  be  reduced  by  the 
amount  of  revenue  on  the  sale  of  scrap, 
since  the  reported  cost  of  manufacturing 
is  also  net  of  that  revenue.  With  respect 
to  the  elimination  of  inter-company 
transactions,  we  also  agree  with  the 
petitioners,  and  have  eliminated  the 
value  of  sales  between  Tien  Tai  and 
Kuang  Tai  based  on  the  prices  charged 
between  the  affiliates,  for  the  same 
reasons  explained  with  respect  to  the 
calculation  of  G&A  expenses  in 
comment  2  above.  Finally,  we  agree 
with  the  petitioners  that  it  is 
appropriate  to  revise  the  cost  of  goods 
sold  denominator  used  to  calculate  the 
interest  ratio  to  exclude  any  packing 
costs  not  otherwise  included  in  the  cost 
of  manufacturing  to  which  the  interest 
expense  ratio  is  applied.  We  have 
adjusted  the  cost  of  production 
denominator  accordingly. 

Conunent  4:  Product/Packing  Form. 
The  petitioners  argue  that  the 
Department  should  incorporate  the 
"product  form"  into  the  model 
matching  hierarchy.'  According  to  the 
petitioners,  the  pricing  data  submitted 
by  Tien  Tai  and  Kuang  Tai  indicate 
significant  price  differences  in 
otherwise  identical  products  that  are 
sold  in  different  product  forms.  In 
particular,  the  petitioners  cite  instances 
of  individual  invoices  with  multiple 
transactions,  where  Tien  Tai  charges 


5  As  the  petitioners  define  it,  the  "product  form" 
is  composed  of  three  elements:  packing  form  (e.^., 
a  spool  or  a  coil);  the  packing  material  (e.g.,  in  the 
case  of  a  spool,  metal  or  wood),  and  packing  size 
[e.g..  in  the  case  of  a  spool,  the  weight  of  the  spool 
plus  wire). 


consistently  higher  per-poimd  prices  for 
small  spools  of  a  given  product  than  for 
larger  spools  of  the  identical  product. 
The  petitioners  further  aigue  that,  across 
the  POI,  comparison  of  weighted- 
average  prices  also  show  price 
differences  according  to  variations  in 
packing  form  and  size.  The  petitioners 
contend  that,  given  these  price 
differences,  the  Department  can  only 
achieve  "apples-to-apples"  product 
comparisons  by  taking  product  form 
into  consideration  in  its  model 
matching. 

The  respondents  argue  that,  with  rare 
exceptions,  the  "product  form"  is 
generally  not  taken  into  consideration  in 
the  pricing  of  them,  and  should 
therefore  not  be  incorporated  as  a 
criterion  in  the  Department's  model 
match.  According  to  the  respondents, 
the  Department  confirmed  at 
verification  through  examination  of 
numerous  invoices  that  identical 
products  packed  in  different  forms  and 
sizes  had  identical  gross  unit  prices. 
The  respondents  further  contend  that  it 
is  not  appropriate  to  infer  a  form/price 
relationship  from  a  comparison  of 
weighted-average  prices  since  prices  can 
be  significantly  affected  by  independent 
variables  such  as  date  of  sale,  customer, 
and  quantity  of  sale. 

DOC  Position:  Based  on  the  record  of 
this  case,  we  disagree  with  the 
petitioners  that  it  is  appropriate  to 
incorporate  the  "product  form"  into  the 
model  matching  characteristics. 

At  the  outset  of  this  case,  interested 
parties  were  provided  with  an 
opportunity  to  comment  on  significant 
product  characteristics  to  be 
incorporated  into  model  matching. 
Neither  the  petitioners  nor  the 
respondents  made  any  mention  of 
"product  form"  in  their  otherwise 
detailed  comments.  (Nor,  for  that 
matter,  did  the  respondents  in  the 
companion  investigations  of  round  wire 
from  Korea,  India,  or  Canada  make  any 
reference  of  product  form  as  a  possible    . 
matching  criterion.)  Upon  receipt  and 
analysis  of  Tien  Tai/Kuang  Tai's  sales 
data,  the  petitioners  filed  a  submission 
noting  that  for  certain  U.S.  sales  of 
identical  models  on  a  given  invoice 
there  was  an  unexplained  variance  in 
unit  price,  and  surmised  that  the  price 
variance  might  be  due  to  differences  in 
product  form.  The  petitioners  did  not 
provide  any  evidence  that  product  form 
is  a  pricing  consideration  in  the  wire 
industry  generally,  instead  focusing 
entirely  on  Tien  Tai/Kuang  Tai's  data. 

The  Department  has  sought,  through 
supplemental  questionnaires  to  Tien 
Tai/Kuang  Tai  on  this  issue,  as  well  as 
through  extensive  examination  of 
i-andomly  selected  sales  documentation 


at  verification,  to  determine  whether 
there  was  a  distinct  correlation  between 
product  form  and  pricing  contained  in 
the  sales  data  submitted  by  Tien  Tai  and 
Kuang  Tai.  With  respect  to  the  first  two 
elements  of  product  form  (packing  form 
and  packing  material),  we  have  foimd 
no  clear  evidence  of  a  correlation  with 
price  in  either  the  U.S.  or  home  market.* 
With  respect  to  packing  size,  we  have 
foimd  that,  on  some  invoices  for  U.S. 
sales,  Tien  Tai  charged  its  sole  U.S. 
customer  a  premium  for  wire  sold  in 
small  spools  relative  to  wire  sold  in 
larger  spools.  However,  Tien  Tai/Kuang 
Tai  has  argued  that  this  pricing  pattern 
is  unique  to  the  transactions  in 
question,  and  the  record  does  not 
suggest  otherwise.  Indeed,  counsel  for 
the  petitioners  themselves  conceded  at 
the  case  hearing  that  thei  e  was  no 
conclusive  evidence  of  a  relationship 
between  packing  form  and  pricing  with 
respect  to  Tien  Tai/Kuang  Tai's  home 
market  sales.  See  Case  Hearing 
Transcript  at  132.  Given  the  above,  we 
do  not  believe  the  record  supports  the 
incorporation  of  product  form  as  a 
matching  criterion. 

Comment  5:  Reporting  of  Packing 
Costs.  The  petitioners  allege  that  the 
respondents'  claim  for  a  home  market 
packing  adjustment  should  be  denied 
because  Tien  Tai/Kuang  Tai  did  not  take 
into  accoimt  that  certain  packing 
materials  were  reused,  thus  overstating 
packing  costs.  The  petitioners  further 
allege  ^at  there  were  several 
■  discrepancies  in  the  reported  home 
market  and  U.S.  packing  costs. 

The  respondents  argue  that  their 
packing  costs  were  correctly  reported 
and  verified,  and  should  be  relied  upon 
in  the  final  determination. 

DOC  Position:  We  disagree  with  the 
petitioners'  assertion  that  the  cost  of 
reusable  packing  materials  in  the  home 
market  was  overstated.  As  noted  at 
verification,  Kuang  Tai  recycled  metal 
bobbins  used  in  home  market  sales.  See 
Tien  Tai/Kuang  Tai  Cost  Verification 
Report  at  7  (referring  to  Kuang  Tai's  use 
of  "metal  spools",  i.e.,  metal  bobbins). 
Kuang  Tai  did  not  include  any  cost  for 
the  metal  bobbins  in  the  reporting  of 
home  market  packing  costs.  See  Sales 
Verification  Exhibit  KT-15.  Thus,  if 
anything,  the  cost  of  the  Kuang  Tai's 
recycled  metal  bobbins  was 
conservatively  imderstated  by  the 
respondents. 


*The  comparisons  provided  by  the  petitioners  do 
not  account  for  a  number  of  factors,  most  notably 
differences  in  customers  and  time.  Moreover,  there 
are  numerous  examples  on  the  record,  including 
many  found  through  random  search  at  verification, 
of  identical  products  packed  in  different  forms/ 
materials  that  have  the  same  unit  price. 
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With  respect  to  the  other 
miscellaneous  discrepancies  alleged  by 
the  petitioners,  we  note  that  at 
verification  we  found  evidence  of  only 
a  single  error,  which  involved  the  over- 
reporting  of  home  market  packing  costs 
for  KW  25KG  products.  We  have 
corrected  this  error  for  the  final 
determination. 

Comment  6:  U.S.  and  Home  Market 
Credit  Expenses.  The  petitioners  argue 
that  the  respondents  misreported  their 
U.S.  and  home  market  credit  expenses. 
According  to  the  petitioners,  the 
Department  should,  as  facts  available, 
disregard  Tien  Tai/Kuang  Tai's  claim  for 
a  credit  expense  adjustment  for  its  home 
market  sales,  and  rely  on  the  highest 
reported  credit  expense  as  facts 
available  for  the  respondents'  U.S.  sales. 

The  respondents  argue  that  there  is  no 
basis  for  applying  facts  available  to  their 
credit  expenses.  They  contend  that  they 
revised  their  U.S.  credit  expenses  in  a 
timely  manner  at  the  outset  of 
verification,  and  that  the  mistakes  with 
respect  to  home  market  credit  expenses 
were  minor  and  correctable  based  on 
verification  findings. 

DOC  Position:  We  disagree  with  the 
petitioners  that  the  application  of  facts 
available  is  appropriate.  The 
respondents  identified  an  error  with 
respect  to  U.S.  credit  expenses  at  the 
outset  of  verification,  and  provided 
verifiable  corrections.  An  error  with 
respect  to  home  market  credit  expenses 
was  identified  at  verification,  but  it  can 
be  easily  corrected  based  on  revised 
data  obtained  and  examined  diu'ing  the 
verification.  For  a  detailed  explanation 
of  the  correction  of  these  errors,  see  the 
Tien  Tai/Kuang  Tai  sales  analysis  memo 
from  Sanjay  Mullick  to  Kris  Campbell, 
dated  April  2, 1999. 

Comment  7:  Double-Counting  of 
Packing  Costs.  Kuang  Tai  argues  Uiat  it 
inadvertently  included  packing  costs  in 
the  pool  of  manufacturing  costs 
allocated  to  all  of  its  products,  such  that 
packing  costs  have  been  reported  both 
in  the  cost  of  manufacturing  and  as  a 
separate  packing  adjustment.  According 
to  the  respondent,  the  error  was  not 
detected  at  the  cost  verification,  but  the 
exhibits  taken  during  the  verification 
establish  that  packing  is  in  fact  double 
coimted.  Kuang  Tai  requests  that  the 
Department  remedy  this  double 
coimting  by  removing  packing  from  the 
cost  of  manufacturing. 

The  petitioners  argue  that  the 
verification  exhibits  do  not  establish  the 
error  claimed  by  the  respondent,  and 
moreover,  that  any  such  error  would 
call  into  question  the  general  reliability 
of  the  submitted  cost  data.  Fiulher,  the 
petitioners  argue  that  Kuang  Tai's  claim 
reveals  that  the  respondent  did  not 


allocate  any  overhead  to  packing  costs. 
According  to  the  petitioners,  the 
Department  should  reject  the 
respondent's  request,  and  apply  total 
adverse  facts  available.  In  the 
alternative,  the  petitioners  propose  that 
the  Department  apply  partial  facts 
available  with  respect  to  packing 
overhead. 

DOC  Position:  We  agree  with  Kuang 
Tai  that  the  verification  record 
establishes  that  packing  was  double- 
counted.  (For  an  explanation  of  our 
analysis  of  the  record  in  this  regard, 
please  see  the  Tien  Tai/Kuang  "Tai  cost 
analysis  memorandum,  from  Peter 
SchoU  to  Neal  Halper,  dated  April  2, 
1999).  Therefore,  we  have  eliminated 
packing  expenses  from  Kuang  Tai's 
reported  cost  of  manufacturing.  As  for 
the  petitioners'  argument  with  respect  to 
packing  overhead,  we  note  that  Kuang 
Tai  was  imable  to  allocate  any  overhead 
specifically  to  packing,  but  did  allocate 
total  overhead  to  cost  of  manufacturing, 
such  that  the  overhead  expenses  were 
nonetheless  included  in  the  reported 
costs. 

B.  Rodex 

Comment  1 :  Facts  Available.  The 
petitioners  argue  that  the  Department 
should  apply  facts  available  for  certain 
omissions  and  errors  foimd  at 
verification,  namely  (1)  unreported  U.S. 
and  home  market  sales;  (2)  U.S.  sales  of 
wire  for  which  no  coating  had  been 
reported,  but  which  were  coated  with 
Apex,  a  lubricant;  (3)  packing  expenses, 
the  reporting  of  which  was  foimd  to 
contain  errors;  and  (4)  duty  drawback, 
the  calculation  of  which  contained 
errors.  The  petitioners  contend  that  the 
Department  should  not  simply  correct 
these  errors  by  relying  on  data  collected 
at  verification,  but  rather  apply  adverse 
facts  available. 

Rodex  argues  that  use  of  adverse  facts 
available  is  unwarranted,  as  the 
omissions  and  errors  cited  by  the 
petitioners  were  minor  in  nature  and 
corrected  at  the  preliminary 
determination  through  use  of  verified 
data  on  the  record.  •  . 

DOC  Position:  We  agree  with  Rodex 
that  the  application  of  adverse  facts 
available  is  not  warranted.  Unlike'the 
cases  cited  by  the  petitioners  in  which 
the  Department  applied  best 
information  available  (the  precursor  to 
facts  available  under  the  pre-URAA 
antidumping  statute),  the  omissions  and 
errors  referenced  by  the  petitioners  in 
this  case  were,  both  individually  and  in 
the  aggregate,  minor  in  scope  and 
immaterial.  While  the  general  purpose 
of  verification  is  not  to  gather  new 
information,  but  rather  to  verify  the 
information  already  submitted,  it  is  the 


Department's  practice  to  correct  minor 
errors  found  at  verification.  See  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Static  Random  Access 
Memory  Semiconductors  from  Taiwan, 
63  FR  8909,  8929  (February  23, 1998). 
Moreover,  to  the  extent  that  Rodex 
identified  several  of  the  minor  errors  in 
question  at  the  outset  of  verification,  it 
did  so  at  the  Department's  specific 
instruction  to  identify  any  clerical  errors 
at  that  point.  See  letter  from  the 
Department  of  Commerce  to  Rodex, 
dated  November  15, 1998,  (transmitting 
sales  verification  agenda),  at  1. 

With  respect  to  the  first  point  raised 
by  the  petitioners,  the  Department  noted 
at  verification  that  the  respondent  had 
not  reported  a  relatively  small  number 
of  sales,  which  had  dates  of  sale  in  the 
POI  but  date  of  invoice  after  the  POL' 
Because  the  sales  in  question  were  few 
in  nimiber,  the  Department  collected 
and  verified  the  sales  data  for  these 
transactions.  We  have  continued  to  rely 
on  the  sales  data  in  question  for  this 
final  determination. 

The  Department  also  foimd  at 
verification  that  four  U.S.  sales  reported 
as  having  no  coating  had  in  frict  been 
coated  with  Apex.  We  verified  that  no 
other  U.S.  sales,  and  no  home  market 
sales,  were  coated  with  Apex.  See 
Rodex  Sales  Verification  Report  at  4. 
Because  the  omission  in  question  was 
minor  and  remedied  through  verified 
data,  there  is  no  need  for  the  application 
of  adverse  facts  available. 

With  respect  to  packing  costs,  we 
found  at  verification  that  a  few  home 
market  sales  had  been  shipped  in 
reusable  containers.  In  the  preliminary 
determination,  we  set  the  packing  cost 
for  such  sales  to  zero  and  increased  the 
reallocated  total  packing  costs  to  the 
other  sales,  which  resulted  in  a  small 
increase  to  packing  costs.  Again,  to  the 
linoited  extent  that  the  error  created  any 
distortion  in  the  margin  calculation,  that 
distortion  was  fully  corrected. 

As  for  duty  drawback,  the  calculation 
errors  in  question  were  also  very  minor 
(accounting  for  a  discrepancy  of  less 
than  one-tenth  of  one  percent),  and  were 
identified  by  the  respondent  at  the 
outset  of  verification  as  a  clerical  error. 


''The  error  was  due  to  a  misunderstanding  arising 
&om  the  Department's  supplemental  instruction  to 
Rodex  to  change  the  basis  for  date  of  sale.  In  its  first 
questionnaire  response,  Rodex  based  the  date  of 
sale  on  the  date  of  invoice.  After  determining  that 
the  date  of  sales  confirmation  was  a  more 
appropriate  basis  for  the  date  of  sale,  the 
Department  instructed  Rodex  to  revise  its  sales 
databases  accordingly.  Although  Rodex  complied 
with  this  request  by  reporting  the  date  of  sales 
confirmation  for  all  previously  reported  sales,  it  did 
not  additionally  report  certain  sales  with  date  of 
sales  confirmation  within  the  POI  and  invoice  date 
outside  of  the  POI. 
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We  have  therefore  relied  on  the 
corrected  duty  drawback  expense 
calculation  provided  by  Rodex  at 
verification. 

Comment  2:  Potential  Reimbursement 
of  Antidumping  Duties.  The  petitioners 
contend  that  Rodex  agreed  to  reimburse 
its  customers  for  payment  of  potential 
antidmnping  duties.  According  to  the 
petitioners,  the  Department  should 
deduct  the  amount  of  calculated  duties 
from  the  export  price  to  determine  the 
cash  deposit  rate  to  be  applied  to 
Rodex's  entries. 

Rodex  argues  that  it  has  not  to  date 
reimbursed  any  customer  for 
antidiunping  duties,  since  there  has 
never  been  an  antidumping  duty  order 
on  roimd  wire.  Rodex  contends  that  it 
was  unaware  of  the  Department's 
regulations  at  the  time  that  it  expressed 
a  willingness  to  reimburse  its  customers 
for  potential  antidiunping  duties,  and 
that  in  the  event  that  an  antidiunping 
order  is  imposed,  it  will  not  reimburse 
any  duties. 

DOC  Position:  We  disagree  with  the 
petitioners  that  the  Department  should 
adjust  the  export  price  for  potential 
reimbursement  of  antidumping  duties. 
Section  351.402(f)(l){i)(B)  of  the 
Department's  regulations  provides  that 
the  Department  will  deduct  the  amoimt 
of  any  antidimiping  duty  which  the 
producer  reimbursed  to  the  importer. 
For  that  provision  to  be  triggered,  an 
antidumping  duty  order  must  have  been 
imposed,  and  antidimiping  duties 
levied.  Since  neither  of  those  events  has 
occurred  to  date,  the  provision  is  not 
applicable  in  this  case.  In  the  event  that 
an  antidumping  order  is  imposed 
pursuant  to  this  final  determination, 
and  administrative  reviews  of  that  order 
are  requested,  the  Department  will 
closely  examine  whether  Rodex  has 
reimbursed,  or  agreed  to  reimburse,  its 
customers  for  antidumping  duties  in  the 
relevant  period  of  review. 

Comment  3:  Year-End  Auditor's 
Adjustment.  Rodex  argues  that  the 
Department  made  two  errors  in  the 
allocation  of  net  foreign  exchange  losses 
to  wire  products.  First,  Rodex  alleges 
that  the  Department  transposed  the 
amounts  to  be  allocated  with  respect  to 
direct  labor  and  overhead.  Second, 
Rodex  alleges  that  the  Department 
inadvertently  allocated  the  full  amoimt 
of  the  losses  to  wire  products,  even 
though  the  company  produced  other 
products. 

The  petitioners  do  not  dispute 
Rodex's  allegation  of  a  transposition 
error.  However,  the  petitioners  contend 
that  since  the  auditor's  adjustment  had 
not  been  reported  to  the  Department  and 
was  found  at  verification,  the 
Department  should  make  an  adverse 


inference  and  allocate  the  adjustment 
fully  to  wire  products. 

DOC  Position:  We  agree  with  Rodex. 
We  have  corrected  the  transposition 
error,  and,  since  the  adjustment  in 
question  applies  equally  to  all  of 
Rodex's  products,  have  reallocated  the 
adjustment  to  both  wire  and  Rodex's 
other  product  lines. 

Comment  4:  Net  Foreign  Exchange 
Losses. 

Rodex  argues  that  the  Department 
incorrectly  allocated  net  foreign 
exchange  losses  only  to  wire  products, 
rather  than  to  all  of  Rodex's  products, 
which  include  fasteners.  Rodex  also 
argues  that  the  Department  erred  by 
applying  the  amount  of  foreign 
exchange  losses  as  an  upward 
adjustment  to  raw  material  cost,  rather 
to  G&A  expenses,  since  the  expenses  are 
classified  as  non-operating  general 
expenses  in  the  company's  records. 

The  petitioners  respond  that  the 
Department  correctly  adjusted  for  net 
foreign  exchange  losses,  and  that  it  is 
the  Department's  normal  practice  to 
include  foreign  exchange  gains  and 
losses  relating  to  raw  materials  in  the 
calculation  of  total  raw  material  costs. 

DOC  Position :  We  agree  with  the 
petitioners.  All  of  Rodex's  products, 
including  both  wire  and  fasteners,  are 
made  from  wire  rod.  Since  Rodex 
suffered  net  foreign  exchange  losses  in 
connection  with  purchases  of  rod,  we 
allocated  those  net  losses  to  all  wire  rod 
purchases,  thus  increasing  equally  the 
material  costs  of  both  wire  and 
fasteners.  With  respect  to  the 
classification  of  these  expenses,  we  note 
that  the  losses  arise  directly  from 
purchases  of  materials,  and  it  is  the 
Department's  practice  to  adjust  material 
costs  for  exchange  losses  related  to 
purchases  of  materials.  See,  e.g.. 
Circular  Welded  Non-Alloy  Steel  Pipe 
and  Tube  from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  37014,  37026  (July  10, 
1997).  Therefore,  we  have  adjusted 
material  costs,  rather  than  G&A 
expenses,  for  the  exchange  losses. 

Suspension  of  Liquidation 

In  accordance  with  section 
735{c)(l){C)  of  the  Act,  we  are  directing 
the  Customs  Service  to  suspend 
liquidation  of  all  entries  of  stainless 
steel  round  wire  from  Taiwan  produced 
and  exported  by  Tien  Tai/Kuang  Tai 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
determination  in  the  Federal  Register. 
Also,  in  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 


stainless  steel  round  wire  from  Taiwan 
from  all  other  producers  and  exporters 
that  are  entered,  or  withdrawn  from 
warehouse,  on  or  after  November  18, 
1998,  the  date  of  publication  of  the 
preliminary  determination  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  normal 
value  exceeds  the  EP,  as  indicated  in  the 
chart  below.  These  instructions 
suspending  liquidation  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Fxporter/Manufacturer 

Weighted-av- 
erage margin 
percentage 

Rodex  

Tien  Tai/Kuana  Tai 

3.94 
4.75 

AN  Others 

4.47 

Section  735(c)(5)(A)  of  the  Act  directs 
the  Department  to  exclude  all  zero  and 
de  minimis  weighted-average  dumping 
margins,  as  well  as  dumping  margins 
determined  entirely  under  facts 
available  under  section  776  of  the  Act, 
bom  the  calculation  of  the  "all  others" 
rate.  Since  neither  of  the  calculated 
margins  in  this  investigation  are  zero,  de 
minimis,  or  based  entirely  under  facts 
available,  we  have  included  both 
margins  in  the  calculation  of  the  all 
others  rate. 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing  the 
Customs  Service  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
frvm  warehouse,  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

This  determination  is  published 
pursuant  to  sections  735(d)  and  777(i)(l) 
of  the  Act. 
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Dated:  April  2. 1999. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-8927  Filed  4-8-99;  8:45  am] 

MIXING  CODE  3610-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
lA-580-830] 

Notice  of  Final  Determination  of  Sales 
at  Lass  Than  Fair  Value:  Stainless 
Steel  Round  Wire  from  Korea 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  9.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gabriel  Adler  or  Kris  Campbell  at  (202) 
482-1442  or  (202) 482-3813, 
respectively.  Group  1,  Office  of  AD/CVD 
Enforcement  2,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  Part  351  (April  1998). 

Final  Deterniination 

We  determine  that  stainless  steel 
roimd  wire  from  Korea  is  being  sold,  or 
is  likely  to  be  sold,  in  the  United  States 
at  less  than  fair  value  (LTFV),  as 
provided  in  section  735  of  the  Act.  The 
estimated  margins  are  shown  in  the 
Suspension  of  Liquidation  section  of 
this  notice. 

Case  History 

The  preliminary  determination  in  this 
investigation  was  issued  on  November 
12, 1998.  See  Notice  of  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determinations — Stainless  Steel  Round 
Wire  From  Canada,  India,  Japan,  Spain, 
and  Taiwan;  Preliminary  Determination 
of  Sales  at  Not  Less  Than  Fair  Value 
and  Postponement  of  Final 
Determination — Stainless  Steel  Round 
Wire  From  Korea,  63  FR  64042 
(November  18, 1998)  (preliminary 
determination).  Since  the  preliminary 


determination,  the  following  events 
have  occurred: 

In  January  and  February  1999,  we 
conducted  on-site  verifications  of  the 
questionnaire  responses  submitted  by 
respondent  Korea  Sangsa  Co.,  Ltd. 
(Korea  Sangsa)  and  its  affiliate  Korea 
Sangsa  America,  Inc.  (KOSA). 

The  petitioners '  and  the  respondent 
submitted  case  briefs  on  February  26, 
1999,  and  rebuttal  briefs  on  March  5, 
1999.  We  held  a  public  hearing  on 
March  11, 1999. 

Scope  of  Investigation 

The  scope  of  this  investigation  covers 
stainless  steel  round  wire  (SSRW). 
SSRW  is  any  cold-formed  (i.e.,  cold- 
drawn,  cold-rolled)  stainless  steel 
product  of  a  cylindrical  contour,  sold  in 
coils  or  spools,  and  not  over  0.703  inch 
(18  mm)  in  maximum  solid  cross- 
sectional  dimension.  SSRW  is  made  of 
iron-based  alloys  containing,  by  weight, 
1.2  percent  or  less  of  carbon  and  10.5 
percent  or  more  of  chromium,  with  or 
without  other  elements.  Metallic 
coatings,  such  as  nickel  and  copper 
coatings,  may  be  applied. 

The  merchandise  subject  to  this 
investigation  is  classifiable  imder 
subheadings  7223.00.1015, 
7223.00.1030,  7223.00.1045, 
7223.00.1060,  and  7223.00.1075  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
imder  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  the  investigation  (POI) 
is  January  1, 1997,  through  December 
31, 1997.  This  period  corresponds  to  the 
respondent's  four  most  recent  fiscal 
quarters  prior  to  the  month  of  the  filing 
of  the  petition  [i.e.,  March  1998). 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
stainless  steel  roimd  wire  from  Korea  to 
the  United  States  were  made  at  LTFV, 
we  compared  the  export  price  (EP)  or 
constructed  export  price  (CEP),  as 
appropriate,  to  the  normal  value  (NV). 
Our  calculations  followed  the 
methodologies  described  in  the 
preliminary  determination,  except  as 
noted  below  and  in  the  sales  analysis 
memorandum  fi-om  Valerie  Ellis  to  Kris 
Campbell,  dated  April  2, 1999,  which 
has  been  placed  in  the  file. 


■  The  petitioners  are  ACS  Industries,  Inc.,  Al  Tech 
Specialty  Steel  Corp.,  Branford  Wire  ft 
Manufacturing  Company,  Carpenter  Technology 
Corp.,  Handy  &  Hannan  Specialty  Wire  Group, 
Industrial  Alloys,  Inc.,  Loos  &  Company,  Inc., 
Sandvik  Steel  Company,  Sumiden  Wire  Products 
Corporation,  and  Techalloy  Company,  Inc. 


Export  Price  and  Constructed  Export 
Price 

We  used  the  same  methodology  to 
calculate  EP  and  CEP  as  that  described 
in  the  preliminary  determination, 
except  in  the  following  specific 
instances: 

1.  We  established  two  separate  averaging 
periods  to  account  for  the  precipitous  drop 
of  the  Korean  won  at  the  end  of  the  POI.  See 
comment  1. 

2.  We  reallocated  indirect  selling  expenses 
incurred  by  Korea  Sangsa's  U.S.  affiliate 
entirely  to  CEP  sales.  See  comment  3. 

3.  We  disallowed  the  CEP  offset  that  was 
granted  at  the  preliminary  determination.  See 
comment  4. 

Normal  Value 

We  used  the  same  methodology  to 
calculate  normal  value  (NV)  as  that 
described  in  the  preliminary 
determination,  with  the  exception  that 
we  averaged  normal  value  for  two 
separate  periods  to  accoimt  for  the 
precipitous  drop  of  the  Korean  won  at 
the  end  of  the  POI.  See  comment  1. 

Cost  of  Production 

We  used  the  same  methodology  to 
'  calculate  cost  of  production  (COP)  as 
that  described  in  the  preliminary 
determination,  except  in  the  following 
specific  instances: 

1.  We  recalculated  the  G&A  expense  ratio 
to  include  expenses  of  affiliates  involved  in 
the  production  of  subject  merchandise,  and 
to  exclude  certain  non-operating  income.  See 
comment  11. 

2.  We  reduced  the  cost  of  manufacturing  by 
the  sale  of  scrap.  See  comment  12. 

3.  We  reduced  the  cost  of  manufacturing  by 
the  rental  income.  See  comment  12. 

4.  The  interest  expense  ratio  was 
recalculated  to  create  a  combined  ratio 
including  all  affiliates.  See  comment  13. 

5.  We  recalculated  the  net  cost  of  goods 
sold  used  in  the  G&A  and  interest  expense 
ratio  calculation  to  include  the  sales  value  of 
inter-company  sales.  See  comment  13. 

Currency  Conversions 

As  explained  in  the  preliminary 
determination,  our  andysis  of  Federal 
Reserve  data  on  the  U.S.  dollar-Korean 
won  exchange  rate  showed  that  the  won 
declined  rapidly  at  the  end  of  1997, 
losing  over  40  percent  of  its  value 
between  the  b^inning  of  November  and 
the  end  of  December.  The  decline  was, 
in  both  speed  and  magnitude,  many 
times  more  severe  than  any  change  in 
the  dollar-won  exchange  rate  during  the 
previous  eight  years.  Had  the  won 
rebounded  quickly  enough  to  recover  all 
or  almost  all  of  the  initial  loss,  the 
Department  might  have  considered  the 
won's  decline  at  the  end  of  1997  as 
nothing  more  than  a  sudden  but  only 
momentary  drop,  despite  the  magnitude 
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of  that  drop.  As  it  was,  however,  there 
was  no  significant  rebound.  Therefore, 
we  have  not  changed  our  preliminary 
determination  that  the  decline  in  the 
won  at  the  end  of  1997  was  so 
precipitous  and  large  that  the  dollar- 
won  exchange  rate  caimot  reasonably  be 
viewed  as  having  simply  fluctuated 
during  this  time,  i.e.,  as  having 
experienced  only  a  momentary  drop  in 
value.  As  a  residt,  in  making  this  final 
determination,  the  Department  has 
continued  to  use  daily  rates  exclusively 
for  currency-conversion  purposes  for 
home  market  sales  matched  to  U.S.  sales 
occurring  between  November  1, 1997, 
and  December  31, 1997.  Further,  as 
discussed  in  Comment  1,  below,  we 
have  considered  these  two  months  as  a 
separate  averaging  period  £rom  the  first 
ten  months  of  the  POL 

Interested  Party  Comments 

A.  Sales  Issues 

Comment  1 :  Averaging  Periods.  The 
petitioners  argue  that  the  Department 
should  account  for  the  effect  of  the 
severe  depreciation  of  the  Korean  won 
toward  the  end  of  the  POI  by  relying  on 
separate  averaging  periods 
corresponding  to  the  pre-and  post- 
depreciation  periods.  According  to  the 
petitioners,  the  Department's 
regulations  provide  that  average-to- 
average  price  comparisons  may  be 
performed  over  periods  shorter  than  the 
POI  where  the  normal  values,  export 
prices,  or  constructed  export  prices  for 
sales  in  an  averaging  group  differ 
significantly  over  the  POI.  The 
petitioners  contend  that  if  the 
Department  does  not  rely  on  two 
separate  averaging  periods  in  this  case, 
the  respondent's  diunpiag  throughout 
the  majority  of  the  POI  will  be  masked 
by  the  effect  of  the  devalued  Korean 
currency  in  the  last  few  months  of  the 
period.  The  petitioners  request  that  the 
averaging  periods  be  divided  using 
fiscal  quarters  [i.e.,  the  first  period 
corresponding  to  the  first  three  quarters 
of  1997,  the  second  period 
corresponding  to  the  last  quarter). 

Korea  Sangsa  argues  that  the 
Department's  established  currency 
conversion  policy  fully  accounts  for  the 
effects  of  the  devaluation  of  the  Korean 
won,  and  that  there  is  no  legal  basis  or 
rational  need  for  any  additional 
adjustment.  According  to  the 
respondent,  its  pricing  behavior  and 
selling  activities  in  the  U.S.  and  home 
markets  did  not  change  throughout  the 
POI,  and  the  company  should  not  be 
penalized  for  currency  movements 
outside  of  its  control. 

DOC  Position:  We  agree  with  the 
petitioners  that  separate  averaging 


periods  should  be  used.  Under  section 
777A(d){l)(A)  of  the  Act ,  the 
Department  has  wide  latitude  in 
calculating  the  average  prices  used  to 
determine  whether  sales  at  less  than  fair 
value  exist.  More  specifically,  imder  19 
CFR  351.414(d)(3),  the  Department  may 
use  shorter  averaging  periods  where 
normal  value  varies  significantly  over 
the  POI.  In  the  instant  case,  NV  (in 
dollars)  in  the  last  two  months  of  the 
POI  differs  significantly  from  NV  earlier 
in  the  POI  due  primarily  to  a  significant 
change  in  the  imderlying  dollar  value  of 
the  won.  This  significant  change  is 
evidenced  by  the  precipitous  drop  in 
the  won's  value  that  began  in  November 
1997  and  continued  through  the  end  of 
the  POI,  without  a  quick,  significant 
rebound.  In  the  span  of  two  months,  the 
won's  value  decreased  by  more  than  40 
percent  in  relation  to  the  dollar. 
Consequently,  it  is  appropriate  to  use 
two  averaging  periods  to  avoid  the 
possibility  of  a  distortion  in  the 
dumping  calculation.  Moreover,  we 
disagree  with  respondent's  claim  that 
the  use  of  averaging  periods  is 
dependent  upon  a  change  in  a 
respondent's  selling  practices.  We  note 
that  in  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Preserved  Mushrooms  from  Indonesia, 
63  FR  72268,  72272  (December  31, 
1998),  the  Department  stated  that  "in 
addition  to  changes  in  selling  practices, 
we  believe  that  we  should  also  consider 
other  factors,  such  as  prolonged  large 
changes  in  exchange  rates,  in 
determining  whether  it  is  appropriate  to 
use  more  than  one  averaging  period." 
Therefore,  we  have  used  two  averaging 
periods  for  the  final  determination,  and 
calculated  a  weighted  average  of  the 
resulting  margins.  Because  the  rapid 
devaluation  of  the  Korean  won  began  in 
November  1997,  we  have  defined  the 
first  period  to  extend  from  January 
through  October,  and  the  second  period 
frova  November  through  December. 

We  note  that,  as  explained  above  in 
Currency  Conversions,  we  have 
continued  to  use  daily  exchange  rates 
for  the  period  November  through 
December  1997. 

Comment  2:  Correction  of  Errors  at 
Verification.  The  petitioners  allege  that 
the  errors  identified  by  Korea  Sangsa  at 
the  outset  of  verification  were  so 
extensive  that  the  Department  should 
not  accept  these  corrections  without 
penalty.  Korea  Sangsa  claims  that  the 
Departinent  found  no  significant  errors 
at  verification  and  should  continue  to 
rely  on  the  company's  verified  data. 

DOC  Position:  We  do  not  agree  that 
Korea  Sangsa's  errors  were  so  pervasive 
as  to  warrant  the  application  of  adverse 
facts  available.  It  is  standard 


Department  practice  to  accept 
corrections  of  minor  errors  identified  by 
a  respondent  at  the  outset  of 
verification.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Static  Random  Access 
Memory  Semiconductors  from  Taiwan, 
63  FR  8909,  8929  (February  23,  1998). 
The  errors  identified  by  Korea  Sangsa 
affected  only  a  few  variables  (e.g., 
invoice  number,  credit  expenses)  with 
respect  to  a  small  percentage  of  sales. 
See  Korea  Sangsa  sales  verification 
report,  dated  February  19, 1999,  at  2. 
Based  on  established  verification 
procedures,  we  are  satisfied  that  the 
revised  information  presented  at  the 
outset  of  verification  was  correct,  and 
have  relied  on  this  information  for  this 
final  determination. 

Comment  3:  Allocation  of  Indirect 
Selling  Expenses  to  CEP  Sales.  The 
petitioners  argue  that  the  Department 
should  allocate  U.S.  indirect  selling 
expenses  incurred  by  the  respondent's 
U.S.  affiliate  (KOSA)  entirely  to  CEP 
sales,  and  not  EP  sales,  since  KOSA 
performs  negligible  activities  in 
connection  with  EP  sales. 

Korea  Sangsa  asserts  that  while  KOSA 
plays  a  limited  role  with  respect  to  EP 
sales,  at  least  a  portion  of  the  indirect 
selling  expenses  are  properly  allocable 
to  these  sales,  and  provided  separate  EP 
and  CEP  ratios  to  support  its  proposed 
allocation. 

DOC  Position:  We  agree  with  the 
petitioners  that  U.S.  indirect  selling 
expenses  should  be  allocated  only  to 
CEP  sales.  The  record  indicates  that 
KOSA's  role  with  respect  to  EP  sales  is 
limited  to  the  transmittal  of  purchase 
orders  to  its  parent  company  in  Korea 
and  the  occasional  receipt  of  payment, 
whereas  KOSA  plays  a  much  more 
active  role  with  respect  to  CEP  sales. 
The  methodology  advanced  by  the 
respondent  allocates  slightly  more 
expenses  to  CEP  sales  than  to  EP  sales, 
but  this  result  reflects  merely  that  the 
company's  reported  sales  had  a  higher 
ratio  of  CEP  to  EP  sales  than  did  the 
company's  total  sales,  and  does  not 
capture  the  fact  that,  in  terms  of  selling 
activities,  KOSA  also  plays  a 
significantly  more  active  role  with 
respect  to  CEP  sales.  Since  the 
respondent  has  not  isolated  the 
expenses  associated  with  the  negligible 
role  played  by  the  affiliate  with  respect 
1o  the  EP  sales,  we  have  allocated  the 
expenses  in  question  entirely  to  CEP 

col  AC 

Comment  4:  CEP  Offset.  The 
petitioners  argue  that  Korea  Sangsa 
should  not  be  granted  a  CEP  offset, 
given  findings  at  verification  confirming 
that  there  is  no  difference  in  selling 
functions  in  the  home  and  U.S.  markets. 
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Korea  Sangsa  asserts  that  the 
Department  should  continue  to  grant  the 
CEP  offset.  The  respondent  claims  that 
normal  value  in  this  case  includes 
several  selling  functions  not  found  in 
the  adjusted  CEP,  including  the 
arrangement  of  freight  and  warehousing, 
as  well  as  direct  selling  expenses  such 
as  the  arranging  of  bank  transactions  for 
local  letter  of  credit  sales. 

DOC  Position:  We  agree  with  the 
petitioners  that  a  CEP  offset  is  not 
appropriate  given  the  facts  of  this  case. 
The  record  indicates  that  the 
respondent's  selling  functions  in  the 
home  market  are  very  limited,  and  do 
not  extend  significantly  beyond  those 
performed  with  respect  to  its  U.S. 
affiliate.  Although  Korea  Sangsa 
arranges  for  movement  of  the 
merchandise  on  behalf  of  its  home 
market  customers,  it  also  arranges  for 
movement  of  the  merchandise  to  its  U.S. 
affiliate.  Korea  Sangsa  does  arrange 
banking  transactions  for  local  letter  of 
credit  sales  as  well  as  cutting  services, 
but  such  functions  were  performed  for 
only  a  small  percentage  of  all  home 
market  sales  during  the  POL  Given  that 
the  selling  functions  performed  with 
respect  to  home  market  customers  do 
not  differ  significantly  from  those 
performed  with  respect  to  the  U.S. 
affiliate,  we  find  that  sales  to  both  home 
market  and  U.S.  customers  are  made  at 
the  same  level  of  trade,  so  that  a  CEP 
offset  is  not  necessary.  This  is  consistent 
with  similar  determinations  in  recent 
cases.  See,  e.g.,  Industrial  Nitrocellulose 
From  the  United  Kingdom;  Notice  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  64  FR  6609, 
6614  (Feb.  10, 1999). 

Comment  5:  U.S.  Credit.  The 
petitioners  argue  that  the  Department 
should  impute  a  credit  expense  for  all 
sales  in  which  reported  payment  date 
occurred  after  the  reported  ship  date. 

Korea  Sangsa  asserts  that  for  a  number 
of  sales  involving  letters  of  credit,  it 
presented  the  sales  docimients  to  its 
bank  upon  shipment  and  immediately 
obtained  from  the  bank  the  invoice 
value  of  the  transaction.  The  respondent 
further  claims  that  the  bank  levied  a 
discoimt  charge  for  the  period  between 
shipment  and  estimated  customer 
payment  to  the  bank,  which  Korea 
Sangsa  reported  as  a  bank  charge.  Korea 
Sangsa  contends  that  the  Department 
should  not  impute  an  additional  credit 
expense  for  these  sales.  The  respondent 
also  contends  that  it  reported  imputed 
credit  expenses  for  all  other  sales. 

DOC  Position:  We  agree  with  Korea 
Sangsa  that,  for  EP  sales  where  the 
respondent  receives  payment  frY>m  its 
bank  immediately  upon  shipment,  there 
is  no  need  to  impute  a  credit  expense. 


For  such  sales,  as  in  the  preliminary 
determination,  we  have  made  an 
adjustment  for  the  charges  levied  by  the 
bank,  which  constitute  actual  interest 
expenses  arising  from  the  lag  between 
the  date  of  shipment  and  the  date  of 
customer  payment.  For  all  other  sales,  to 
the  extent  that  the  date  of  payment 
follows  the  date  of  shipment,  we  have 
made  adjustments  for  imputed  credit 
expenses. 

Comment  6:  Clarification  of  Matching 
Methodology.  The  petitioners  request 
that  the  Department  clarify  its  policy 
with  respect  to  situations  where  there 
are  two  equally  similar  home  market 
products  (in  terms  of  physical 
characteristics)  that  could  serve  as 
comparison  merchandise  for  a  given 
U.S.  product.  The  petitioners  note  that 
the  Department  has  in  the  past  either  (1) 
relied  on  an  average  of  the  prices  of  the 
two  products,  or  (2)  selected  the  home 
market  product  with  the  more  similar 
variable  cost.  The  petitioners  note  that 
the  Department  followed  the  latter 
approach  in  the  preliminary 
determination,  and  contend  that  the 
former  approach  is  more  sensible. 

Korea  Sangsa  argues  that  the 
Department  should  continue  to  find  the 
most  similar  home  market  match  as  in 
the  preliminary  determination. 

EKX!  Position:  In  situations  where, 
based  on  the  reported  product 
characteristics,  there  are  two  or  more 
"equally  similar"  home  market 
products,  we  have  in  the  past  relied  on 
the  home  market  product  with  the 
closest  variable  cost  of  manufacture  to 
that  of  the  U.S.  product.  See,  e.g.. 
Certain  Welded  Caibon  Steel  Pipes  and 
Tubes  From  India;  Final  Results  of 
Antidumping  Duty  Administrative,  63 
FR  32825  (June  16, 1998).  We  have 
followed  this  methodology  for  the  final 
determination. 

Comment  7:  Packing  Form/Model 
Matching.  The  petitioners  suggest  that 
the  Department  may  want  to  consider 
the  appropriateness  of  including 
packing  form  in  the  model  matching 
criteria  for  the  purpose  of  making  price 
to  price  comparisons. 

Korea  Sangsa  claims  that,  given  the 
lack  of  any  findings  at  verification 
suggesting  that  form  affects  price 
comparability,  the  Department  should 
not  incorporate  packing  form  into  the 
model  match  methodology. 

DOC  Position:  We  agree  with  Korea 
Sangsa  that  packing  form  should  not  be 
incorporated  into  the  model  match 
methodology.  The  petitioners  have  not 
provided  evidence  that  packing  form  is 
a  consideration  in  pricing  in  the  wire 
industry  generally,  and  our  analysis  of 
the  respondent's  pricing  data  suggests 
no  clear  correlation  between  wire  prices 


and  packing  form.  Therefore,  the 
Department  has  determined  that  there  is 
no  basis  for  including  these  criteria  in 
our  model  matching. 

Comment  8:  Grade  Comparisons. 
Korea  Sangsa  argues  that  the 
Department  erred  in  comparing  U.S. 
sales  of  grade  302  wire  to  home  market 
sales  of  grade  303  wire,  rather  than  to 
sales  of  more  similar  grade  304  wire. 
According  to  Korea  Sangsa,  it  is 
conmionly  accepted  in  &e  wire  industry 
that  grade  302  and  304  wire  are 
generally  interchangeable  and  used  in 
non-fi«e-machining  applications, 
whereas  the  grade  303  wire  sold  by 
Korea  Sangsa  contains  significant 
amoimts  of  copper,  sulfur,  and  other 
chemical  elements  (which  the  other  two 
grades  lack),  and  is  used  for  free- 
machining  applications.  Korea  Sangsa 
suggests  that  the  Department  can  correct 
this  error  with  a  revision  to  the  results 
of  the  program  used  to  determine 
similarity  of  grades,  by  modifying  the 
values  assigned  to  the  specific  grades  in 
question. 

According  to  the  petitioners,  the 
Department  should  consider  general 
comments  on  matching  methodologies, 
and  not  consider  requests  for  ad  hoc 
revisions  to  the  results  of  those 
methodologies.  The  petitioners  argue 
that  the  respondent's  objection  to  the 
Department's  model  matching  is  based 
on  a  limited  comparison  of  two  specific 
grades,  and  does  not  advance  a 
comprehensive  approach  to  matching  of 
grades. 

DOC  Position:  We  agree  with  the 
petitioners.  Although  Korea  Sangsa  has 
provided  evidence  that  in  certain 
respects  grade  302  wire  is  more  similar 
to  grade  304  wire  than  to  grade  303  wire 
(for  instance,  that  grades  302  and  304 
contain  little  or  no  copper  or  siilfur, 
while  grade  303  contains  significant 
amoimts  of  those  elements),  the 
respondent  has  not  addressed  the 
methodology  used  in  the  preliminary 
determination  for  purposes  of 
determining  grade  similarity.  This 
methodology  relied  on  the  standard 
chemical  composition  of  each  grade, 
and  ranked  four  chemical  elements 
(nickel,  molybdenum,  chromiimi,  and 
carbon)  in  a  hierarchy.  Rather  than 
propose  a  systematic  revision  to  this 
hierarchy  with  respect  to  copper,  sulfur, 
and  other  elements,  the  respondent  has 
identified  a  specific  unfovorable  result 
of  the  Department's  methodology,  and 
proposed  an  ad  hoc  change  to  this 
result.  Absent  comments  from  interested 
parties  on  the  relative  importance  of 
copper,  sulfur,  and  other  elements,  we 
have  no  way  of  gauging  what  other 
grade  comparisons  might  be  affected  by 
consideration  of  those  elements. 
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Therefore,  we  have  continued  to  rely  on 
the  methodology  for  determination  of 
grade  similarity  that  was  used  in  the 
preliminary  determination. 

Comment  9:  Overdraft  Rates.  Korea 
Sangsa  asserts  that  the  Department 
should  include  the  company's  overdraft 
rate  in  the  calculation  of  short-term 
lending  rates  during  the  POL  According 
to  Korea  Sangsa,  in  the  preliminary 
determination  the  Department  deviated 
from  its  practice  of  basing  the  interest 
rate  for  the  calculation  of  imputed  credit 
on  all  short-term  borrowing,  including 
overdraft  loans.  The  respondent  cites  to 
two  determinations  in  which  the 
Department  relied  on  overdraft  rates: 
Preliminary  Affirmative  Countervailing 
Duty  Determination  and  Alignment  of 
Final  Countervailing  Duty 
Determination  With  Final  Antidumping 
Duty  Determination:  Stainless  Steel 
Plate  in  Coils  From  Italy,  63  PR  47246 
(Sept.  4, 1998),  and  Extruded  Rubber 
Thread  From  Malaysia:  Final  Results  of 
Countervailing  Duty  Administrative 
Revievf.  62  FR  48985  (Sept.  18, 1997). 
The  petitioners  do  not  specifically 
address  the  issue  of  overdraft  rates, 
stating  that  the  Department  has 
discretion  to  determine  the  appropriate 
basis  for  calculating  the  respondent's 
home  market  borrowing  rate.  However, 
the  petitioners  note  that  the  rate 
reported  by  Korea  Sangsa  appears  to  be 
overstated.  The  petitioners  point  out 
that  the  interest  rate  reported  by  the 
respondent  is  above  the  range  of  rates 
listed  in  the  company's  audited 
financial  statements. 

DOC  Position:  We  disagree  with  Korea 
Sangsa  that  the  reported  overdraft  rates 
should  be  included  in  the  calculation  of 
imputed  credit.  For  piuposes  of 
calculating  imputed  credit  expenses,  it 
is  the  Department's  policy  to  use  a 
short-term  interest  rate  tied  to  the 
ciirrency  in  which  the  sales  are 
denominated.  We  will  base  this  interest 
rate  on  the  respondent's  weighted- 
average  short-term  borrowing 
experience  in  the  currency  of  the 
transaction.  See  Policy  Statement  98-2. 
hi  this  case,  the  overdraft  rate  in 
question  is  several  times  higher  than  the 
respondent's  regular  short-term 
borrowing  rate,  and  does  not  appear  to 
bear  any  relation  to  normal  commercial 
borrowing  by  the  respondent  (the  total 
POI  amoimt  of  overdraft  borrowing, 
when  compared  to  the  total  amoimt  of 
regiilar  short-term  borrowing,  indicates 
that  overdraft  borrowing  is 
exceptionally  rare). 

The  coimtervailing  duty  cases  cited 
by  the  respondent  are  inapposite,  in  that 
they  did  not  involve  the  calculation  of 
imputed  credit.  (For  example,  in 
Stainless  Steel  Plate  in  Coils  from  Italy, 


we  used  overdraft  rates  to  calculate 
benchmarks  on  long-term  (rather  than 
short-term)  loans,  in  connection  with 
the  valuation  of  subsidies  in  Italy.)  The 
respondent  has  not  identified  any 
precedent  establishing  that  the 
Department's  practice  is  to  include 
overdraft  rates  (especially  aberrationally 
high  overdraft  rates)  in  the  calculation 
of  short-term  interest  rates  for  purposes 
of  calculating  imputed  credit.  Given 
this,  we  have  continued  to  exclude 
these  rates  from  the  calculation  of  the 
home  market  short-term  interest  rate. 
Regarding  the  petitioners'  claim  that  the 
reported  interest  rate  is  inconsistent 
with  the  range  of  rates  in  the  notes  to 
the  financial  statements,  we  found  at 
verification  that  the  reported  rate  was 
consistent  with  the  respondent's  books 
and  records. 

B.  Cost  Issues 

Comment  10:  Inflation/Cost 
Averaging.  The  petitioners  argue  that 
there  was  significant  inflation  in  Korea 
during  the  POI,  as  evidenced  by  the 
increase  in  Korea  Sangsa's  cost  in  won 
for  one  grade  of  wire  rod,  the  principal 
input  used  in  the  production  of  round 
wire.  The  petitioners  contend  that, 
given  such  inflation,  the  Department 
should  index  Korea  Sangsa's  monthly 
costs  and  perform  monthly  cost  and 
price  comparisons. 

Korea  Sangsa  claims  that  Korea  did 
not  suffer  significant  inflation  during 
the  POI.  The  respondent  contends  that 
neither  the  Korean  consimier  price 
index  nor  the  producer  price  index  for 
the  period  indicate  a  rate  of  inflation 
even  approaching  the  level  at  which  the 
Department  will  normally  consider 
making  an  adjustment.  The  respondent 
also  asserts  that  the  petitioners' 
allegations  regarding  Korea  Sangsa's 
wire  rod  purchases  are  misleading,  and 
that  in  feet,  the  price  of  at  least  one 
grade  of  wire  rod  actually  decreased  for 
some  months  of  the  POI.  Finally,  while 
the  respondent  concedes  that  there  may 
have  been  some  inflationary  pressure  on 
the  company  in  the  final  month  of  the 
POI,  the  respondent  asserts  that  such 
pressiire  could  not  have  been  reflected 
in  the  costs  of  production  of 
merchandise  sold  during  the  POI. 

DOC  Position:  We  disagree  with  the 
petitioners  that  monthly  costs  should  be 
indexed  for  inflation  and  that  we  shoiild 
perform  monthly  cost  and  price 
comparisons.  Based  on  our  assessment 
of  information  on  the  record,  we  find 
that  the  inflation  rate  in  Korea  during 
the  POI  was  not  significant  enough  to 
warrant  any  adjustment  to  our 
calculation  methodology.  The 
Department  uses  a  different  calculation 
methodology  for  economies 


experiencing  high  inflation.  This  is 
because  money  can  lose  purchasing 
power  at  such  a  rate  that  comparison  of 
transactions  that  have  occurred  at 
different  times,  even  within  the  same 
POI,  are  misleading.  The  anniialized 
inflation  rate  during  the  POI  did  not 
reach  such  levels  in  this  case.  Therefore, 
we  have  continued  to  rely  on  the 
methodology  for  price  and  cost 
comparisons  that  was  used  in  the 
preliminary  determination. 

Comment  11:  Calculation  ofG&A 
Expenses.  The  petitioners  claim  that  the 
Department  should  revise  its  calculation 
of  G&A  expenses  to  reflect  findings  at 
verification,  namely  to  include:  (1) 
exchange  losses  experienced  by 
coll^sed  affiliate  Korea  Welding 
Electrode  Co.,  Ltd.  (Koweld)  in 
connection  with  accoimts  payable,  (2) 
amoimts  for  actual  payments  of 
severance  indemnities,  and  (3)  amounts 
for  "special"  and  extraordinary 
depreciation. 

Korea  Sangsa  contends  that,  to  the 
extent  that  the  Department  finds  it 
necessary  to  include  Koweld's  exchange 
losses  in  the  G&A  ratio,  the  Department 
should  also  adjust  the  G&A  ratio  to 
reflect  Koweld's  offsetting  exchange 
gains.  With  respect  to  severance 
payments  and  depreciation,  the 
respondent  claims  that  all  such  costs 
were  correctly  reported  and  verified, 
and  therefore,  no  revisions  are  necessary 
for  the  final  determination. 

DOC  Position:  We  agree  with 
petitioner  that  the  foreign  exchange 
losses  realized  in  connection  with  loans 
and  accounts  payable  should  be 
included  in  the  COP  and  CV 
calculations.  It  is  the  Department's 
practice  to  distinguish  between 
exchange  gains  and  losses  generated  by 
sales  transactions  and  those  generated 
by  loans  payable  and  the  purchases  of 
production  inputs.  See  Notice  of  Final 
Results  and  Partial  Recission  of 
Antidumping  Duty  Administrative 
Review:  Certain  Welded  Carbon  Steel 
Pipe  and  Tube  from  Turkey.  63  FR 
35190,  35198  (June  29, 1998).  The 
Department  typically  excludes  from  the 
COP  and  CV  calculation  those  foreign 
exchange  gains  and  losses  generated  by 
sales  transactions  because  we  do  not 
consider  them  to  relate  to  the 
manufacturing  activities  of  the 
company.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Steel  Wire  Rod  from 
Trinidad  and  Tobago,  63  FR  9177, 
99182  (February  24, 1998).  We  also 
agree  with  respondents  that  the 
offsetting  foreign  exchange  gains 
reedized  in  connection  with  accoimts 
payable  and  loans  should  be  included  in 
the  COP  and  CV  calculations.  Thus,  we 
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have  included  both  exchange  gains  and 
losses  in  our  calculation  of  COP  and  CV. 

We  disagree  with  the  petitioners  that 
the  actual  pa3rments  for  severance 
indemnities  should  be  included  in  the 
calculation  of  G&A  expenses.  Annually, 
the  respondent  accrues  in  its  accounting 
books  and  records  amounts  for 
severance  indemnities.  The  actual 
severance  payments  to  employees  are 
not  recorded  as  expenses  to  Korea 
Sangsa.  Rather,  the  annual  accrual  is 
recorded  as  an  expense  in  the  books  and 
records  of  the  company.  We  agree  with 
Korea  Sangsa  that  it  correctly  reported 
the  provision  for  severance  payments  in 
its  reported  costs.  Accordingly,  we 
made  no  adjustment  for  actual 
severance  payments  in  Korea  Sangsa's 
G&A  expense  calculation. 

We  disagree  with  the  petitioners  that 
respondents  have  not  included  "special 
and  extraordinary"  depreciation 
expenses  in  the  reported  costs.  We  note 
from  our  verification  that  Korea  Sangsa 
included  regular  and  special 
depreciation  in  its  calculation  of  the 
cost  of  manufacturing.  In  addition, 
depreciation  expense  related  to  assets 
used  in  the  general  operations  of  the 
company  were  included  in  the  reported 
G&A  expenses.  See  cost  verification 
exhibit  9.  Thus,  we  made  no  adjustment 
to  Korea  Sangsa's  reported  costs. 

Comment  12:  Offset  to  Costs  for 
Rental  Income  and  Scrap  Revenues. 
Korea  Sangsa  asserts  that  the 
Department  should  allow  an  offset  to 
reported  costs  for  income  from  the 
rental  of  machinery  to  affiliated  parties, 
as  well  as  from  revenues  irom  the  sale 
of  scrap. 

The  petitioners  contend  that  Korea 
Sangsa  has  not  shown  that  the 
machinery  in  question  was  related  to 
production  activities,  and  therefore  no 
offset  should  be  granted  in  connection 
with  the  rental  of  that  machinery.  The 
petitioners  also  assert  that  to  the  extent 
that  the  Department  allows  an  offset  for 
revenue  from  the  sale  of  scrap,  it  should 
also  reduce  the  respondent's  cost  of 
sales  by  any  revenue  from  the  sale  of 
scrap  in  order  to  ensure  that  the  interest 
and  G&A  expense  ratios  are  calculated 
on  the  same  basis  as  the  cost  of 
manufacture  figure  to  which  they  are 
applied. 

DOC  Position:  We  agree  with  Korea 
Sangsa  that  in  this  instance  the  rental 
income  that  represents  amoimts  paid  by 
collapsed  affiliate  Myung  Jin.  Co.  (MJC) 
to  Korea  Sangsa  should  be  allowed  as  an 
offset  to  the  cost  of  manufacture.  It  has 
been  determined  for  this  proceeding 
that  MJC  and  Korea  Sangsa  should  be 
collapsed  into  a  single  entity  for  cost 
and  sales  reporting  purposes.  Thus,  if 
the  income  from  the  rental  of  the 


equipment  is  not  used  to  offset  the  cost 
incxirred  by  Korea  Sangsa,  costs  would 
be  double  coiuited,  first  as  maintenance 
and  depreciation  costs  to  Korea  Sangsa, 
and  second  as  a  rental  expense  included 
in  factory  overhead  for  N^C's  Daesong 
Factory.  Therefore,  for  the  final 
determination,  we  have  reduced  the  cost 
of  manufacture  for  the  rental  income. 

With  respect  to  the  issue  of  scrap,  we 
also  agree  with  Korea  Sangsa.  It  is 
Department  practice  to  allow  an  offset  to 
cost  of  mani^acturing  by  revenue 
generated  &t)m  sales  of  scrap.  See,  e.g.. 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless  Steel 
Wire  Rod  from  Taiwan.  63  FR  40461, 
40472  (July  29, 1998).  In  keeping  with 
this  practice,  we  will  allow  this  offset 
for  the  final  determination.  Further,  we 
agree  with  the  petitioners  that  the 
interest  and  G&A  ratios  should  be 
calculated  on  the  same  basis  as  the  cost 
of  manufactxu-ing  figure  to  which  they 
are  applied.  Therefore,  since  we  have 
reduced  cost  of  manufacturing  by  the 
revenue  generated  from  the  sales  of 
scrap  and  rental  income,  we  have  also 
reduced  the  denominator  used  in  the 
G&A  and  interest  expense  calculation. 

Comment  13:  Elimination  of  Inter- 
Company  Sales.  Korea  Sangsa  asserts 
that  it  has  correctiy  eliminated  inter- 
company sales  from  the  cost-of-goods 
sold  (COGS)  denominator  used  to 
calculate  the  G&A  and  interest  ratios. 
The  respondent  contends  that  it  is 
appropriate  to  reduce  that  denominator 
by  the  cost  of  those  sales  [i.e.,  the  price 
paid  by  the  respondent  to  an 
unaffiliated  supplier  for  merchandise 
that  the  respondent  resold  to  an 
affiliate),  rather  than  by  the  sales  value 
of  those  transactions  (i.e.,  the  price  paid 
by  the  affiliate  to  the  respondent  for  that 
merchandise). 

The  petitioners  claim  that  COGS 
denominator  should  be  reduced  by  the 
cost  of  the  inter-company  sales  to  the 
respondent's  affiliate,  which  is  based  on 
the  sales  value  realized  by  Korea 
Sangsa. 

DOC  Position:  We  agree  with  the 
petitioner  that  the  COGS  denominator 
should  be  reduced  by  the  transfer  price 
between  affiliates.  If  the  Department 
reduced  the  denominator  by  only  the 
amoimt  paid  by  the  respondent  to  an 
unaffiliated  supplier  for  the  purchase  of 
the  merchandise  in  question,  it  would 
leave  in  that  denominator  an  element  of 
profit  or  loss  realized  by  the  respondent 
upon  resale  of  the  merchandise  to  its 
affiliate,  thus  not  fully  eliminating  the 
effect  of  the  inter-company  sales. 
Therefore,  we  have  used  the  sales  value 
of  the  inter-company  sales  to  calculate 
net  COGS  used  in  the  G&A  and  interest 
ratio  calculations. 


Comment  14:  Allocation  of  Packing 
Labor  Costs.  The  petitioners  contend 
that  the  Department  determined  that 
packing  for  the  U.S.  and  home  markets 
was  identical,  but  that  at  verification  the 
Department  foimd  that  packing  labor 
had  been  allocated  disproportionately  to 
U.S.  products.  According  to  the 
petitioners,  this  discrepancy  calls  into 
question  the  general  reliability  of  the 
reported  packing  costs,  warranting  the 
application  of  facts  available. 

Korea  Sangsa  asserts  that  it  has 
correctly  allocated  packing  labor  costs 
to  home  market  and  U.S.  products,  and 
that  no  adjustment  to  this  allocation  is 
necessary  for  the  final  determination. 

DOC  Position:  We  disagree  with  the 
petitioners  that  the  application  of  facts 
available  is  appropriate.  At  verification, 
we  confirmed  that  the  pool  of  packing 
costs  allocated  to  round  wire  sold  in  the 
U.S.  and  home  markets  included  all 
appropriate  costs.  We  also  observed  that 
labor  involved  in  packing  merchandise 
for  both  the  U.S.  and  home  markets  did 
not  appear  to  vary,  and  noted  that  the 
respondent  appeared  to  have  slightly 
over-allocated  packing  labor  cost  to  U.S. 
products.  Upon  review,  we  have 
determined  that  the  allocation  of 
packing  labor  costs  appears  reasonable. 
Accordingly,  no  adjustment  was 
necessary. 

Suspension  of  Liquidation 

In  accordance  with  section 
735(c)(1)(C)  of  the  Act,  we  are  directing 
the  Customs  Service  to  suspend 
liquidation  of  all  entries  of  stainless 
steel  round  wire  from  Korea,  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consiimption  on  or  after  the  date  of 
publication  of  the  final  determination  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
the  posting  of  a  bond  equal  to  the 
weighted-average  amoimt  by  which  the 
normal  value  exceeds  the  EP  or  CEP,  as 
indicated  in  the  chart  below.  These 
instructions  suspending  liquidation  will 
remain  in  effect  until  further  notice. 

The  weighted-average  dimiping 
margins  are  as  follows: 


Exporter/manufacturer 

Weighted- 
average 

margin  per- 
centage 

Korea  Sanosa 

3.07 

Ail  Others 

3.07 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
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will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injiuy  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidimiping  duty  order  directing  the 
Customs  Service  to  assess  antidimiping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  liqmdation. 

lliis  determination  is  published 
pursuant  to  sections  735(d)  and  777{i)(l) 
of  the  Act. 

Dated:  April  2, 1999. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  99-8928  Filed  4-8-99;  8:45  am] 
BtLUNG  CODE  3S10-OS-i> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  032399A] 

Regulations  Governing  the  Talcing  and 
Importing  of  Marine  Mammals; 
Endangc^ed  and  Threatened  Fish  and 
Wildlife;  Coolc  inlet  Beluga  Whales 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Notice  of  receipt  of  petitions. 

summary:  NMFS  aimounces  the  receipt 
of  two  petitions  to  list  the  Cook  Inlet 
population  of  beluga  whales  under  the 
Endangered  Species  Act  (ESA)  and  one 
petition  to  designate  the  population  as 
depleted  under  the  Marine  Mammal 
Protection  Act  (MMPA).  NMFS  also 
annoimces  that  it  has  determined  that 
the  petitioned  actions  may  be 
warranted. 

ADDRESSES:  Requests  for  copies  of  the 
petitions  should  be  addressed  to  Chief, 
Marine  Mammal  Division  (PR2),  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  Chief,  Protected  Resources 
Management  Division,  Alaska  Region, 
NMFS,  (907)  586-7235:  Brad  Smith/ 
Barbara  Mahoney,  Protected  Resomties 
Management  Division,  Alaska  Region, 
NMFS,  (907)  271-5006;  or  Margot 
Bohan/Dean  Wilkinson,  Office  of 


Protected  Resources,  NMFS,  (301)  713- 

2322. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  MMPA  (16  U.S.C.  1361-1407) 
contains  provisions  for  interested 
parties  to  petition  for  a  species  or  stock 
to  be  designated  as  "depleted"  (16 
U.S.C.  1383(b)).  Section  4  of  the  ESA  (16 
U.S.C.  1531-1543)  and  50  CFR  part  424 
contain  provisions  allowing  interested 
parties  to  petition  for  a  species 
(including  any  subspecies  or,  in  the  case 
of  vertebrates,  a  distinct  population 
segment  which  interbreeds  when 
mature)  to  be  listed  as  threatened  or 
endangered.  If  a  petition  presents 
substantial  information,  a  review  is 
conducted  to  determine  if  a  species 
should  be  designated  as  depleted  or 
listed  as  endangered  or  threatened. 
Determinations  are  made  based  on  the 
best  available  scientific  data. 

Petitions  Received 

On  January  21, 1999,  NMFS  received 
a  petition  from  the  State  of  Alaslca  to 
designate  the  Cook  Inlet  beluga  stock  as 
depleted.  On  March  3, 1999,  NMFS 
received  a  petition,  on  behalf  of  Joel 
Blatchfbrd,  a  Native  Alaskan  beluga 
hunter,  the  Alaska  Center  for  the 
Environment,  the  Alaska  Community 
Action  on  Toxics,  the  Alaska  Wildlife 
Alliance,  the  Center  of  Biological 
Diversity,  the  Center  for  Marine 
Conservation,  the  National  Audubon 
Society,  and  the  Trustees  for  Alaska  to 
list  Cook  Inlet  belugas  as  endangered 
imder  the  ESA  on  an  emergency  basis. 
On  March  10,  1999,  NMFS  received 
another  petition  from  the  Animal 
Welfare  Institute  to  change  the  status  of 
Cook  Inlet  beluga  whales  to  depleted 
under  the  MMPA  and  endangered  under 
the  ESA. 

Presentation  of  Substantia]  Information 

NMFS  has  determined  that  each  of 
these  petitions  presents  substantial 
information  indicating  that  the 
petitioned  action  may  be  warranted.  A 
copy  of  the  petitions  and  information 
submitted  with  the  petitions  is  available 
upon  request  (see  ADDRESSES). 

NMFS  recently  commenced  a  review 
of  the  status  of  the  Cook  Inlet 
population  of  beluga  whales,  in 
collaboration  with  the  Alaska  Beluga 
Whale  Committee  and  the  Cook  Inlet 
Marine  Mammal  Coimcil.  The  agency 
solicited  information  and  public 
comments  in  conjunction  with  the 
status  review  to  ensiu^  that  the  review 
is  complete  and  is  based  on  the  best 
available  information.  Completion  of  the 
status  review  is  expected  in  early  April. 
NMFS  will  evaluate  the  merits  of  listing 
of  the  Cook  Inlet  beluga  whale  as 


threatened  or  endangered  under  the 
ESA  based  on  the  findings  of  this  status 
review.  NMFS  will  also  evaluate  the 
merits  of  designating  the  Cook  Inlet 
beluga  whale  as  depleted  under  the 
MMPA  based  on  this  review. 

Dated:  April  2, 1999. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  99-8905  Filed  4-8-99;  8:45  am) 

BIUJNQ  CODE  3610-S2-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  032499A} 

Small  Taices  of  Marine  Mammals 
Incidental  to  Specified  Acthflties; 
Offshore  Oil  and  Gas  Activities  in  the 
Beaufort  Sea 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Request  for  panel  nominations. 

SUMMARY:  The  Marine  Mammal 
Protection  Act  (MMPA)  requires 
Incidental  Harassment  Authorizations 
(IHAs)  issued  thereunder,  to  prescribe, 
where  applicable,  the  requirements  for 
an  independent  peer  review  of  research 
and  monitoring  plans  for  those  activities 
that  take  marine  mammals  incidental  to 
the  activity  and  where  the  activity  may 
affect  the  availability  of  a  species/stock 
of  marine  mammal  for  taking  for 
subsistence  uses  in  Arctic  waters.  In 
addition,  NMFS  regulations  require 
similar  review  for  Letters  of 
Authorization  (LOAs)  issued  under  the 
MMPA  for  activities  in  Arctic  waters. 
Because  of  increasing  activities  and 
potential  MMPA  authorizations  in 
Arctic  waters,  NMFS  wishes  to  expand 
its  present  list  of  peer  review 
participants.  NMFS  is  therefore 
accepting  nominations  from  the  public 
for  consideration  as  potential  reviewers 
of  monitoring  and  research  plans  in  the 
Arctic. 

DATES:  Nominations  must  be  received 
no  later  than  May  24, 1999. 

ADDRESSES:  Nominations  should  be 
addressed  to  Donna  Wieting,  Acting 
Chief,  Marine  Mammal  Conservation 
Division,  Office  of  Protected  Resoinces, 
NMFS,  1315  East-West  Highway.  Silver 
Spring.  MD  20910-3225.  Additional 
information  may  be  obtained  by  writing 
to  this  address  or  by  telephoning  the 
contact  listed  here. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  HoUingshead,  NMFS,  (301) 
713-2055. 

SUPPLEMENTARY  INFORMATION: 
Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s),  will  not  have  an  immitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses, 
and  the  permissible  methods  of  taking 
and  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 

On  April  10, 1996  (61  FR  15884), 
NMFS  published  an  interim  rule 
establishing,  among  other  things, 
procedures  for  issuing  LOAs  under 
section  101(a)(5)(A)  and  IHAs  imder 
section  101(a)(5)(D)  of  the  MMPA. 

Section  101(a)(5)(D)(ii)(m)  of  the 
MMPA  requires  authorizations  to 
prescribe,  where  applicable,  the 
requirements  for  the  "independent  peer 
review  of  proposed  monitoring  plans 

or  other  research  proposals  where  the 
proposed  activity  may  affect  the 
availability  of  a  species  or  stock  for 
taking  for  subsistence  uses..."  This 
requirement  was  codified  at  50  CFR 
216.107.  However,  due  to  time 
constraints,  it  is  often  necessary  for  the 
peer  review  process  to  be  substantially 
completed  prior  to  issuance  of  the 
authorization. 

Procedure 

If  an  activity,  taking  place  in  Arctic 
waters,  has  the  potential  to  cause  an 
adverse  impact  on  those  marine 
mammals  taken  in  subsistence  harvests, 
applicants  are  required  to  submit  to 
NMFS  a  complete  draft  Monitoring  Plan 
(Plan)  for  assessing  impacts  to  marine 
mammals,  either  with  an  IHA 
application  but  no  later  than  120  days 
prior  to  the  date  an  IHA  is  expected  to 
be  issued.  The  timing  of  the  submission 
minimizes  potential  conflicts  among 
user  groups  over  whether  a  proposed 
Plan  is  adequate  for  determining  the 
effects  of  the  proposed  activity  on  stocks 


of  marine  mammals  needed  for 
subsistence  purposes. 

Upon  receipt  of  a  small  take 
application  and  draft  Plan,  NMFS 
reviews  the  dociunents  and  makes  a 
preliminary  determination  on  whether 
the  activity  has  the  potential  to 
adversely  affect  the  availability  of  a 
species  or  stock  for  subsistence  uses.  If 
NMFS  makes  a  preliminary 
determination  that  the  activity  has  the 
potential  to  adversely  affect  the 
availability  of  a  species  or  stock  for 
subsistence  uses,  NMFS  will  (1) 
establish  an  independent  peer-review 
panel  to  critique  the  Plan  and  provide 
comments  and  recommendations  on 
improving  monitoring,  (2)  convene  a 
peer  review  workshop  to  discuss  and 
evaluate  the  Plan  prior  to  requesting 
independent  peer  review,  or  (3)  consult 
with  the  Marine  Mammal  Commission 
(MMC),  the  Alaska  Eskimo  Whaling 
Commission  (AEWC),  and  either  the 
North  Slope  Borough  (NSB),  or  another 
Native  Alaskan  Interest  Group  as 
appropriate  to  determine  the  level  of 
review  appropriate  for  the  activity.  The 
Plan,  and  NMFS'  preliminary 
determination  on  the  level  of  peer 
review,  is  also  made  available  to  the 
public  at  the  time  of  publication  in  the 
Federal  Register  of  a  notice  of  receipt  of 
an  IHA  or  LOA  application.  If  a  peer 
review  workshop  is  convened, 
independent  peer  review  is  requested 
on  the  Plan  after  incorporation  of  any 
workshop  reconunendations.  Peer 
review  usually  is  also  conducted  on  the 
results  of  any  monitoring  program  that 
has  previously  imdergone  peer  review. 

As  an  example  of  a  peer-review 
process,  applicants  involved  in  oil  and 
gas  exploration  and  development 
activities  in  the  U.S.  Beaufort  Sea 
coordinate  activities  with  NMFS  and 
NSB  resident^  and  provide  a  Plan 
several  months  prior  to  an  activity's 
commencement.  In  most  years,  a  peer- 
review  workshop  is  scheduled  to  review 
the  Plan.  That  procedure  is  likely  to 
continue  into  the  future.  For  this  type  of 
activity,  the  workshop  normally 
includes  6  to  10  experts  in  the  fields  of 
population  ecology,  survey  design, 
acoustics,  and  marine  mammal 
behavior.  Workshop  participants  are 
selected  by  NMFS,  in  consultation  with 
the  MMC,  the  AEWC,  the  NSB  and  the 
applicant,  all  of  whom  may  have 
scientific  representation.  Normally,  the 
workshop  is  chaired  by  NMFS  and 
minutes  from  the  workshop  are 
prepared  within  2  weeks  by  a 
rapporteur  assigned  to  assist  the  Chair, 
and  made  available  to  the  general  public 
upon  request.  Often,  the  Plan  is 
modified  subsequent  to  the  workshop 
and  submitted  to  NMFS  for  acceptance 


and  submission  to  the  independent  peer 
review  panel.  Selected  independent 
peer  reviewers  (usually  3  to  4)  are 
experts  in  one  or  more  of  the  previously 
mentioned  scientific  areas  who  are  not 
currently  employed  or  contracted  by 
either  the  affected  Alaskan  native 
organization,  or  NMFS.  To  avoid  a 
potential  conflict  of  interest,  marine 
mammal  scientists  who  are  currently 
employed  or  contracted  by  potential 
applicants  may  be  selected  for  the  peer 
review  panel,  but  would  not  be 
requested  to  peer  review  the  Plans  of 
their  employer. 

Nominatioiis  Solicited 

NMFS  requests  interested  persons  to 
submit  recommendations,  comments, 
information,  and  suggestions  concerning 
potential  peer-reviewers  (see 
ADDRESSES).  Nominators  should  ensure 
that  the  potential  applicant  is  a 
biological  scientist,  familiar  either  with 
monitoring  techniques  for  assessing 
marine  mammal  populations,  and/or 
knowledgeable  on  life  history 
parameters  of  Arctic  marine  mammals 
and  willing  to  review  a  maximum  of  1 
monitoring  plan  and  resulting  research 
report  per  year  without  compensation. 
Upon  receipt  of  an  interest  in 
participating  as  an  independent  peer 
reviewer,  NMFS  may  solicit  additional 
information,  includiiag,  where 
necessary,  ciirriculum  vitae  of  the 
interested  individual.  Applicants  who 
are  currently  employed  or  contracted  by 
NMFS,  the  NSB,  or  the  AEWC  cannot  be 
selected. 

Dated:  April  5, 1999. 
Art  Jefifers, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-8906  Filed  4-8-99;  8:45  am] 

BNJJNQ  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  040599B] 

Mid-Atiantic  Rsliery  INanagement 
Councii  (MAFMC);  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council,  its  Executive 
Committee,  and  its  Surf  Clam  and 
Ocean  Quahog,  Comprehensive 
Management,  Information  and 
Education,  Tilefish,  and  Squid, 
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Mackerel  and  Butterfish  Committees 

will  hold  public  meetings. 

DATES:  The  meetings  will  be  held  from 

April  27-29, 1999.  See  SUPPLEMENTARY 

INFORMATION  for  specific  dates  and 

times. 

ADDRESSES:  The  meetings  will  be  held  at 

the  Sheraton  Atlantic  City  West,  6821 

Black  Horse  Pike,  Atlantic  City,  NJ; 

telephone:  609-272-0200. 

Council  Address:  Mid-Atlantic 
Fishery  Management  Council,  300  S. 
New  Street,  Dover,  DE  19904;  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Coimcil;  telephone:  302-674-2331,  ext. 
19. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

On  Tuesday,  April  27  the  S\u^  Clam 
and  Ocean  Quahog  Committee  will  meet 
from  9:00  a.m.  until  noon.  The 
Comprehensive  Management  Committee 
will  meet  from  1:00  p.m.  until  5:00  p.m. 
There  will  be  a  Tilefish  Committee 
scoping  meeting  bom  7:00  p.m.  until 
8:00  p.m. 

On  Wednesday,  April  28  the 
Executive  Committee  will  meet  from 
8:00  a.m.  imtil  10:00  a.m.  The 
Information  and  Education  Committee 
will  meet  from  10:00  a.m.  imtil  11:00 
a.m.  The  Tilefish  Committee  will  meet 
frt>m  10:00  a.m.  until  noon.  The  Squid, 
Mackerel  and  Butterfish  Committee  will 
meet  from  1:00  p.m.  until  5:00  p.m. 

On  Thursday,  April  29  the  Council 
will  meet  from  8:00  a.m.  imtil  noon. 

Agenda  items  for  the  meetings 
include  discussion  of  preliminary 
results  of  economic  models  for  surf 
clams  and  ocean  quahogs;  convening  of 
workshop  on  scup  to  discuss  ways  to 
reduce  bycatch  in  small  mesh  fisheries; 
discussion  of  Information  and 
Education  Committee  plans  for  1999; 
review  of  results  of  March  31-April  1 
meetings  on  tilefish,  and  discussion  of 
possible  tilefish  management  measures; 
review  of  1999  quota  specifications  for 
Ulex;  review  of  the  status  of  Amendment 
8  to  squid,  mackerel,  and  butterfish 
fishery  management  plan,  and  potential 
for  frajmework  actions  for  squid, 
mackerel  and  butterfish;  review  of  quota 
setting  procedures  and  other 
management  measures  for  the  year  2000 
Ulex  fishing  season,  including  seasonal 
restrictions  and  in-season  quota 
adjustments  based  on  outcome  of 
pending  stock  assessment;  discussion  of 
Amendment  9  management  measures, 
including  real-time  management  of  the 
Ulex  fishery  and  limited  entry  for  the 
Atlantic  mackerel  fishery;  approve  staff 


reorganization  and  address  Executive 
Committee  and  industry  advisory 
appointment  policy. 

Althoiigh  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Coimcil/Committees  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  such  issues  may  not  be  the  subject 
of  formal  Council/Committee  action 
during  these  meetings.  Council/ 
Committee  actions  will  be  restricted  to 
those  issues  specifically  identified  in 
the  agenda  listed  in  this  notice. 

Special  Accommodations 

The  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Joanna  Davis  at 
least  five  days  prior  to  the  meeting 
dates. 

Dated:  April  5, 1999. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-8908  PHed  4-8-99;  8:45  am) 
BiUJNG  COOE  361&-22-F 


COMMISSION  OF  RNE  ARTS 

Notice  of  Meeting 

In  a  departure  from  our  regular  third- 
Thursday-of-the-month  meetings,  the 
next  meeting  of  the  Commission  of  Fine 
Arts  is  scheduled  for  Wednesday,  April 
21, 1999  at  10:00  a.m.  in  the 
Commission's  offices  at  the  National 
Building  Museum  (Pension  Building), 
Suite  312,  Judiciary  Square,  441  F 
Street,  NW.,  Washington,  DC  20001. 
Items  of  disciission  will  include  designs 
for  projects  affecting  the  appearance  of 
Washington,  DC,  including  buildings 
and  parks. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Athertori,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200.  Copies  of 
the  meeting's  draft  agenda  are  usually 
available  one  week  before  the  meeting. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington,  DC.  1  April  1999. 
Charles  H.  Atherton, 
Secretary. 
(FR  Doc.  99-8891  Filed  4-8-99;  8:45  amj 

BIUJNG  CODE  6330-01-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Ad}ustm«nt  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Rt>er 
Textile  Products  Produced  or 
Manufactured  in  the  Phiiippinaa 

April  2, 1999. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing 

limits. 

EFFECTIVE  DATE:  April  13, 1999. 
FOR  FURTHER  INFORMATKM  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  applied  to  the  1998  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  63  FR  67050,  published  on 
December  4, 1998. 
Troy  H.  Cribb, 

Chairman,  (Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

April  2.  1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  30,  1998.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
mondi  period  which  began  on  January  1 . 
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1999  and  extends  through  December  31, 
1999. 

Effective  on  April  13. 1999,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit  1 

Levels  in  Group  1 

338/339 

345 _ 

347/348 

361  

433 

443 

634 „ 

638/639 _ 

647/648 

2,201,081  dozen. 
174,595  dozen. 
2,054,024  dozen. 
1 ,952,374  numbers. 
3.206  dozen. 
38,768  numbers. 
468.714  dozen. 
2,261.110  dozen. 
1.239,377  dozen. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1998. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.99-8929  Filed  4-8-99;  8:45  am] 

BILLING  CODE  3510-OR-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Assistant 
Secretary  of  Defense  for  Health  Affairs. 
action:  Notice. 

In  accordance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs  announces  the  proposed 
extension  of  a  currently  approved 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
extension  of  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


DATES:  Consideration  will  be  given  to  all 
comments  received  Jxme  8, 1999. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  information 
collection  should  be  sent  to  TRICARE 
Management  Activity — Aurora,  Office  of 
Program  Requirements,  16401  E. 
Centretech  Parkway.  ATTN:  Graham 
Kolb,  Aurora.  CO  80011-9043. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  this 
proposed  information  collection,  please 
write  to  the  above  address  or  call 
TRICARE  Management  Activity. 
Program  Requirements  Branch  at  (303) 
676-3580. 

Title,  Associated  Form,  and  OMB 
Number.  CHAMPUS  Claim  Patient's 
Request  for  Medical  Payment,  DD  Form 
2642,  OMB  Number  0720-0006. 

Needs  and  Uses:  This  form  is  used 
solely  by  beneficiaries  claiming 
reimbursement  for  medical  expenses 
imder  the  TRICARE  Program  [formerly 
the  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(TRICARE/CHAMPUS)].  The 
information  collected  j^iU  be  used  by 
TRICARE/CHAMPUS  to  determine 
beneficiary  eligibility,  other  health 
insurance  liability,  certification  that  the 
beneficiary  received  the  care,  and 
reimbursement  for  the  medical  services 
received. 

Affected  Public:  Individual  or 
households. 

Annual  Burden  Hours:  239,000. 

Number  of  Respondents:  956,000. 

Responses  per  Respondent  1. 

Average  Burden  per  Response:  15 
minutes. 

Frequency.  On  occasion. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

This  collection  instrument  is  for  use 
by  beneficiaries  under  the  TRICARE 
Program  [formerly  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (TRICARE/CHAMPUS)]. 
TRICARE/CHAMPUS  is  a  health 
benefits  entitlement  program  for  the 
dependents  of  active  duty  Uniform 
Services  members  and  deqeased 
sponsors,  retirees  and  their  dependents, 
dependents  of  Department  of 
Transportation  (Coast  Guard)  sponsors, 
and  certain  North  Atlantic  Treaty 
Organizations,  National  Oceanic  and 
Atmospheric  Administration,  and 
Public  Health  Service  eligible 
beneficiaries.  DD  Form  2642  is  used 
solely  by  TRICARE/CHAMPUS 
beneficiaries  to  file  for  reimbursement 
of  costs  paid  to  provider  and  suppliers 
for  authorized  health  care  services  or 
supplies. 


Dated:  April  5, 1999. 
L.M.  Bynuin, 

Alternate  OSD,  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-8799  Filed  4-8-99;  8:45  am) 
BILUNO  CODE  SOOI-KHH 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Group  of  Advisors  to  the  National 
Security  Education  Board  Meeting 

AGENCY:  National  Defense  University, 
Department  of  Defense. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Group  of 
Advisors  to  the  National  Security 
Education  Board.  The  piupose  of  the 
meeting  is  to  review  and  make 
recommendations  to  the  Board 
concerning  requirements  established  by 
the  David  L.  Boren  National  Security 
Education  Act,  Title  Vn  of  Public  Law 
102-183,  as  amended. 
DATES:  April  19-20.  1999. 
ADDRESSES:  Montana  State  University, 
Museum  of  the  Jlockies.  600  West  Kagy 
Boulevard.  Bozeman,  MT  59717-2730. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Edmond  J.  Collier.  Deputy  Director, 
National  Sectirity  Education  Program, 
1101  Boulevard,  Suite  1210,  Rosslyn 
P.O.  Box  20010,  Arlington,  Virginia 
22209-2248;  (703)  696-1991.  Electronic 
mail  address:  colliere@ndu.edu 
SUPPLEMENTARY  INFORMATION:  The  Group 
of  Advisors  meeting  is  open  to  the 
public. 

Dated:  April  5, 1999. 
L.M.  Bynuin, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense 

[FR  Doc.  99-8800  Filed  4-8-98;  8:45  am] 

BILLING  CODE  SOOO-04-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Closed  Meeting  of  the  Chief  of  Naval 
Operations  (CNO)  Executive  Panel 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  The  CNO  Executive  Panel  is 
to  conduct  the  mid-term  briefing  of  the 
Naval  Warfare  Innovation  Task  Force  to 
the  Chief  of  Naval  Operations.  This 
meeting  will  consist  of  discussions 
relating  to  the  organization  and 
operation  of  the  Naval  War  College, 
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Navy  Warfare  Development  Ckiminand, 
and  Strategic  Studies  Group. 
DATES:  The  meeting  will  be  held  on 
April  29, 1999  firom  1:30  p.m.  to  2:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  office  of  the  Chief  of  Naval 
Operations,  2000  Navy  Pentagon, 
Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Christopher 
Agan,  CNO  Executive  Panel,  4401  Ford 
Avenue,  Suite  601,  Alexandria,  Virginia 
22302-0268,  telephone  (703)  681-6205. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2),  these  matters  constitute  information 
that  relates  solely  to  the  internal  ndes 
and  practices  of  the  agency. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  5  U.S.C.  section 
552(b)(2). 

Dated:  March  31, 1999. 
Pamela  A.  Holden, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  Federal  Register  Liaison 
Officer. 
(FR  Doc.  99-8893  Filed  4-8-99;  8:45  am) 

BILUNG  CODE  3S10-FF-(> 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.334] 

Office  of  Postsecondary  Education; 
Gaining  Eariy  Awareness  and 
Readiness  for  Undergraduate 
Programs  (GEAR  UP);  Notice 
Announcing  a  Two-Tier  Review 
Process  for  Applications  Received 
Under  the  Hscal  Year  (FY)  1999 
Competition 

SUMMARY:  The  Secretary  announces  the 
use  of  a  two-tier  review  process  to 
evaluate  applications  submitted  for  new 
awards  under  the  FY  1999  GEAR  UP 
program  for  Partnership  grants.  The 
Secretary  takes  this  action  to  ensure  a 
thorough  review  and  assessment  of  the 
large  nxmiber  of  applications  expected 
to  be  received  imder  the  FY  1999 
competition.  This  competition  was 
announced  previously  in  a  notice 
published  in  the  Federal  Register  on 
March  2, 1999  (64  FR  10190).  That 
notice,  however,  did  not  explain  that  a 
two-tier  review  process  is  to  be  used  in 
the  evaluation  of  GEAR  UP  Partnership 
applications.  Because  the 
announcement  of  a  two-tier  review 
'  process  does  not  affect  the  contents  of 


the  applications  in  this  competition,  the 
date  by  which  applications  must  be 
received  remains  as  originally 
annoimced,  April  30, 1999. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  follow  the  procedures 
in  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  part  75,  except  as  indicated 
below. 

Application  Review  Procedures 

The  Secretary  will  use  a  two-tier 
process  for  reviewing  applications  for 
Partnership  grants  in  this  competition. 
At  each  tier  of  the  review  process, 
panels  of  experts  will  read  the 
applications  imder  consideration  to 
determine  which  applications  are  most 
deserving  of  further  consideration  in 
light  of  the  published  selection  criteria. 
Reviewers  will  forward  recommended 
applications  and  applications 
recommended  with  reservations  to  Tier 
n  for  further  consideration.  The  same 
evaluation  criteria  and  procediu^s  will 
be  used  in  Tier  n  as  in  Tier  I  with  the 
goal  of  funding  the  highest  quality 
applications  imtil  available  funds  are 
exhausted.  If  all  applications  of 
comparable  merit  cannot  be  funded,  the 
Secretary  will  use  the  competitive 
priority  already  published.  If 
applications  are  still  of  comparable 
merit  after  the  competitive  priority  has 
been  applied,  the  Secretary  will 
determine  Which  application 
contributes  most  to  die  mission  of  GEAR 
UP. 

Waiver  of  Proposed  Rulemaldng 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Secretary 
to  offer  interested  parties  the 
opportujiity  to  comment  on  proposed 
regulations.  However,  since  this  notice 
merely  establishes  procedural 
requirements  for  review  of  applications 
and  does  not  create  substantive  policy, 
proposed  rulemaking  is  not  required 
under  5  U.S.C.  553(b)(A). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  Ross,  Office  of  Postsecondary 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  6248,  Portals  Building, 
Washington,  DC  20202.  Telephone  (202) 
708-4650,  e-mail  Sylvia_Ross®ed.gov, 
or  fax  (202)  260-4269.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 


format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  To  This  Document 

Anyone  may  vjew  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  via  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free,  at  1-888-293- 
6498. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  1070a-21 

Dated:  April  6,  1999. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 
(FR  Doc.  99-8909  Filed  4-8-99;  8:45  am] 

BILLING  CODE  4O0O-O1-U 


DEPARTMENT  OF  ENERGY 

[FE  DockM  No.  PP-11-2] 

Application  To  Amend  Presidential 
Permit  Fraser  Papers  Inc. 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Fraser  Papers  Inc.  (Fraser)  has 
applied  to  amend  Presidential  Permit 
PP-11-1  authorizing  it  to  construct, 
connect,  operate  and  maintain  electric 
transmission  facilities  across  the  U.S. 
border  with  Canada. 
DATES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  May  10, 1999. 
ADDRESSES:  Comments,  protests,  or 
requests  to  intervene  shoidd  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import  and  Export  (FE-27), 
Office  of  Fossil  Energy,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW.  Washington,  DC  20585-0350. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  T.  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  The 
construction,  connection,  operation,  and 
maintenance  of  facilities  at  the 
international  border  of  the  United  States 
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for  the  transmission  of  electric  energy 
between  the  United  States  and  a  foreign 
coimtry  is  prohibited  in  the  absence  of 
a  Presidential  permit  issued  pursuant  to 
Executive  Order  (EO)  10485,  as 
amended  by  EO  12038. 

On  March  29, 1999,  Eraser  filed  an 
application  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  to  amend  Presidential  Permit  PP- 
11-1  issue  by  DOE  on  July  31,  1996. 
Eraser  is  a  Delaware  corporation  and  the 
owner  and  operator  of  a  paper  mill  in 
Madawaska,  Maine.  Presidential  Permit 
PP-1 1-1  authorized  Eraser  to  operate 
and  maintain  one,  three-phase,  6.6- 
kilovolt  (kV)  transmission  line  and  one, 
three-phase,  69-kV  transmission  line  at 
the  U.S. -Canada  border.  Each  of  these 
transmission  lines  is  approximately  one 
mile  in  length  (approximately  1/10-mile 
within  the  United  States)  and  they 
connect  Eraser's  paper  mill  located  in 
Madawaska,  Maine,  to  a  pulp  mill 
located  in  Edmundston,  New 
Brunswick,  Canada,  and  owned  by 
Eraser's  affiliate.  Eraser  Papers  Inc. 
(Canada). 

Eraser  proposes  to  reconductor  the 
69-kV  transmission  line  to  allow  for 
eventual  operation  at  1 3&-kV.  However, 
the  reconductored  facilities  would 
continue  to  be  operated  at  69-kV.  Eraser 
asserts  that  it  will  make  no  change  to 
transmission  towers  located  within  the 
United  States  or  in  the  St.  John  River, 
the  United  States  border  with  Canada. 

Eraser's  U.S.  paper  mill  and  its 
Canadian  pulp  mill  each  have  on-site 
electric  generating  facilities  to  produce 
electric  energy  for  internal  use.  The 
facilities  authorized  by  Presidential 
Permit  PP-1 1-1  are  used  to  transmit 
electric  energy  between  Eraser's  U.S. 
and  Canadian  facilities  depending  upon 
the  need  and  availability  of  electrical 
supply  at  each  location.  Eraser's 
international  transmission  facilities  do 
not  connect  with  any  part  of  the  U.S. 
electric  power  system,  thereby 
precluding  third  party  use  of  these 
transmission  facilities. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  385.211  or  385.214  of  the  FERC's 
Rules  of  Practice  and  Procedures  (18 
CER  385.211,  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  the  DOE  on  or  before  the  date 
listed  above.  Additional  copies  of  such 
petitions  to  intervene  or  protests  also 
should  be  filed  directly  with:  John  P. 
Borgwardt,  General  Counsel,  Eraser 


Papers  Inc.,  70  Seaview  Avenue,  PO  Box 
10055,  Stamford,  CT  06904. 

Before  a  Presidential  permit  may  be 
issued  or  amended,  the  DOE  must 
determine  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply 
system.  In  addition,  DOE  must  consider 
the  environmental  impacts  of  the 
proposed  action  (i.e.,  granting  the 
Presidential  permit,  with  any  conditions 
and  limitations,  or  denying  die  permit) 
pursuant  to  NEPA.  DOE  also  must 
obtain  the  concurrence  of  the  Secretary 
of  State  and  the  Secretary  of  Defense 
before  taking  final  action  on  a 
Presidential  permit  application. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above.  In  addition,  the 
application  may  be  reviewed  or 
downloaded  from  the  Fossil  Energy 
Home  Page  at:  http://www.fe.doe.gov. 
Upon  reaching  the  Fossil  Energy  Home 
page,  select  "Regulatory"  and  then 
"Electricity"  from  the  options  menu. 

Issued  in  Washington,  D.  C,  on  April  5, 
1999. 
Anthony  J.  Come, 

Manager,  Electric  Power  Regulation  Office  of 
Coal  &■  Power  Im/Ex,  Office  of  Fossil  Energy. 
|FR  Doc.  99-8884  Filed  4-8-99;  8:45  am] 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-284-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Application 

April  5, 1999. 

Take  notice  that  on  April  1, 1999, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway),  P.  O.  Box  1478,  Houston, 
Texas  77521-1478,  filed,  in  Docket  No. 
CP99-284-000,  an  application  pursuant 
to  section  7(b)  of  the  Natxiral  Gas  Act 
and  Part  157  of  the  Commission's 
Regulations  for  an  order  permitting  and 
approving  the  abandonment  in  place  of 
the  western  portion  of  its  Latex-Fort 
Worth  Mainline  facilities  (West  Index  1 
line)  located  in  Tarrant,  Dallas,  and 
Kaufinan  Coimties,  Texas,  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:/// 
wrww.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Specifically,  Koch  Gateway  requests 
authorization  to  abandon  in  place 
approximately  102.08  miles  of  its  West 


Index  1  line  and  associated  laterals  of 
the  facilities.  Koch  Gateway  describes 
the  fecilities  as  consisting  of  various 
diameter-sized  pipe  from  4-inch  to  20- 
inch.  Addition^ly,  Koch  Gateway 
requests  permission  to  abandon  the 
service  it  provides  on  these  facilities  to 
its  single  firm  customer.  Lone  Star  Gas 
Company  (Lone  Star).  Koch  Gateway 
contends  that  it  has  not  been  able  to 
attract  or  maintain  substantial  gas 
markets  in  the  Dallas/Forth  Worth  area 
along  West  Index  1.  Therefore,  Koch 
Gateway  maintains  it  cannot  compete  in 
this  market  due  to  shifts  in  supplies, 
increased  competition,  low  current 
demand  for  transportation,  increasing 
operating  costs,  and  the  lack  of 
economic  benefits. 

Koch  Gateway  has  requested  an 
abandonment  date  of  Jime  1, 1999,  but 
will  not  abandon  the  facilities  and 
services  until  the  last  customer  served 
by  Lone  Star  has  been  converted  to  an 
alternative  form  of  energy  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April 
26, 1999,  file  with  the  Federal  Energy 
Regtdatory  Commission,  888  First 
Street.  NE.  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  and  the  regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  vdll  be  held  without  further 
notice  before  the  Comimission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
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unnecessary  for  Koch  Gateway  to  appear 

or  to  be  represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-8853  Filed  4-«-99;  8:45  ami 

BHJJNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9»-1 567-000.  ate] 

Rockingham  Power,  LLC,  et  al.; 
Notice  of  Issuance  of  Order 

April  5, 1999. 

In  the  matter  of:  Rockingham  Power, 
L.L.C.,  Docket  Nos.  ER99-1 567-000;  Elwood 
Energy  LLC,  ER99-1695-000;  Somerset 
Power  LLC,  ER9^1712-000;  Lake  Road 
Generating  Company,  L.P.,  ER99-1714-000; 
CinCap  VI,  LLC.  ER99-1727-O00;  Empire 
District  Electric  Company,  ER99-1 757-000; 
Duke  Energy  South  Bay  LLC.  ER99-1785- 
000;  New  Energy  Partners,  L.L.C..  ER99- 
1812-000;  (Not  consolidated);  Notice  of 
Issuance  of  Order. 

Rockingham  Power,  LL.C,  Elwood 
Energy,  iXc,  Somerset  Power  LLC,  Lake 
Road  Generating  Company,  L.P.,  CinCap 
VI,  LLC,  Empire  District  Electric 
Company,  Duke  Energy  South  Bay  LLC, 
and  New  Energy  Partners,  L.L.C. 
(hereafter,  "the  Applicants")  filed  with 
the  Commission  rate  schedules  in  the 
above-captioned  proceedings, 
respectively,  imder  which  die 
Applicants  will  engage  in  wholesale 
electric  power  and  energy  transactions 
at  market-based  rates,  and  for  certain 
waivers  and  authorizations.  In 
particular,  certain  of  the  Applicants  may 
also  have  requested  in  their  respective 
applications  that  the  Conunission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  and  securities 
and  assuimptions  of  liabilities  by  the 
Applicants.  On  March  31. 1999.  the 
Commission  issued  an  order  that 
accepted  the  rate  schedules  for  sales  of 
capacity  and  energy  at  market-based 
rates  (C)rder),  in  the  above-docketed 
proceedings. 

The  Commission's  March  31. 1999 
Order  granted,  for  those  Applicants  that 
sought  such  approval,  their  request  for 
blaxiiet  approval  under  Part  34.  subject 
to  the  conditions  foimd  in  Appendix  B 
in  Ordering  Paragraphs  (2),  (3),  and  (5): 

(2)  Within  30  days  of  the  date  of  this 
order,  any  persons  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  or  liabilities  by  the 
Applicants  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 


in  accordance  with  Rides  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.211  and 
385.214. 

(3)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (2)  above,  if  the  Applicants 
have  requested  such  authorization,  the 
Applicants  are  hereby  authorized  to 
issue  seciuities  and  assume  obligations 
and  liabilities  as  guarantor,  indorser, 
surety  or  otherwise  in  respect  of  any 
sectuity  of  another  person;  provided 
that  such  issue  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  Applicants;  compatible 
with  the  public  interest,  and  reasonably 
necessary  or  appropriate  for  such 

purposes. 

[5]  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  the 
Applicants'  issuances  of  securities  or 
assimaptions  of  liabilities.*  *  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  April 
30  1999. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street,  NE, 
Washington.  DC  20426. 
David  R.  Boergers, 
Secretary. 
(FR  Doc.  99-8854  Filed  4-8-99;  8:45  am] 

BILUNG  CODE  6717-01-4I 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docint  No.  CP99-278-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

April  5, 1999. 

Take  notice  that  on  March  31. 1999, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston.  Texas  77251,  filed  in  Docket 
No.  CP99-2  78-000  a  request  pursuant  to 
sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct  a 
delivery  point  for  Rockingham  Power 
L.L.C.  (RP).  a  provider  of  electricity  and 
energy  services  in  North  Carolina,  under 
Transco's  blanket  certificate  issued  in 
Docket  No.  CP82-426-O00  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  The  application 
may  be  viewed  on  the  web  at 


www.ferc.fed.us.  Call  (202)  208-2222 
for  assistance. 

Transco  states  that  the  delivery  point 
will  consist  of  two  sixteen-inch  {16'T 
valve  tap  assemblies,  a  meter  station 
with  one  eight-inch  (8")  orifice  meter 
tube  and  two  twelve-inch  (12")  orifice 
meter  tubes.  £md  other  appurtenant 
facilities.  The  proposed  delivery  point 
will  be  installed  at  or  near  milepost 
1368.36  on  Transco's  mainline  in 
Rockingham  County.  North  Carolina. 
Transco  states  that  RP  will  construct,  or 
cause  to  be  constructed,  appurtenant 
fecilities  to  enable  it  to  receive  gas  from 
Transco  at  such  point  and  move  the  gas 
to  a  new  RP  winter/simuner  peaking 
power  facility. 

Transco  states  the  new  delivery  point 
will  be  used  by  RP  to  receive  up  to 
221.8  MMcf  (at  500  psig)  of  gas  per  day 
fi-om  Transco  on  a  capacity  release, 
secondary  firm  or  intemiptible  basis. 
The  gas  delivered  through  the  new 
delivery  point  will  be  used  by  RP  as  fuel 
for  its  peaking  power  facility.  Transco 
states  that  RP  is  not  currentiy  a 
transportation  customer  of  Transco. 
Upon  completion  of  the  delivery  point, 
Transco  will  conunence  transportation 
service  to  RP  or  its  suppliers  pursuant 
to  Transco's  Rate  Schedtdes  FT.  FT-R  or 
IT  and  part  284(G)  of  the  Conunission 
regulations.  The  addition  of  the  delivery 
point  will  have  no  significant  impact  on 
Transco's  peak  day  or  annual  deliveries, 
and  is  not  prohibited  by  Transco's  FERC 
Gas  Tariff. 

Transco  has  estimated  the  total  costs 
of  Transco's  proposed  facilities  to  be 
approximately  $1,158,000.00.  RP  will 
reimburse  Transco  for  all  costs 
associated  with  such  facilities. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  piusuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  G^  Act. 
David  P.  Boergen, 
Acting  Secretary. 

[FR  Doc.  99-8852  Filed  4-«-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-1 336-001,  «t  al.] 

Central  Vermont  Public  Service,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

April  2,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Central  Vermont  Public  Service 

iDocltet  No.  ER99-1336-001] 

Take  notice  that  on  March  29, 1999, 
Central  Vermont  Public  Service 
Corporation  (Central  Vennont)  filed  its 
compliance  filing  pursuant  to  the 
Commission's  March  12, 1999  order  in 
North  American  Electric  Reliability 
Council,  et  al..  86  FERC  H  61.275  (1999). 
Central  Vermont  notified  the 
Commission  that  the  ISO-New  England, 
Inc.  (ISO-New  England)  and  the  New 
England  Power  Pool  (NEPOOL)  are 
responsible  for  transmission  loading 
relief  procedures  referred  to  in  that 
proceeding.  Central  Vermont  concurs 
with  the  ISO-New  England  and 
NEPOOL's  compliance  filing  in  this 
proceeding. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Boston  Edison  Company 

[Docket  No.  ER99-1 337-001] 

Take  notice  that  on  March  29, 1999, 
Boston  Edison  Company  (Boston 
Edison)  filed  its  compliance  filing 
pursuant  to  the  Commission's  March  12, 
1999  order  in  North  American  Electric 
Reliability  Council,  et  al.,  86  FERC  il 
61,275  (1999).  Boston  Edison  notified 
the  Commission  that  it  agrees  to  adopt 
NERC  TLR  procedures.  Also,  Boston 
Edison  notified  the  Commission  that  the 
ISO-New  England,  Inc.  (ISO-New 
England)  and  the  New  England  Power 
Pool  (NEPOOL)  are  responsible  for 
transmission  loading  relief  procedures 
referred  to  in  that  proceeding.  Boston 
Edison  concurs  with  the  ISO-New 
England  and  NEPOOL's  compliance 
filing  in  this  proceeding. 

Comment  date:  April  19,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Vermont  Electric  Power  Company 

[Docket  No.  ER99-1 339-001) 

Take  notice  that  on  March  29, 1999, 
Vermont  Electric  Power  Company,  Inc. 
(VELCO)  submitted  for  filing,  in 
compliance  with  the  Commission's 
December  16, 1998  and  March  12, 1999 


orders  in  Docket  Nos.  EL98-52-O00,  et 
al.:[l)  interim  procedures  for 
transmission  loading  relief  to  address 
parallel  flows  associated  with  native 
load  transactions  and  network  service, 
and  (2)  interim  procedures  for 
redispatch  solutions  to  congestion 
management  problems.  VELCO  requests 
an  effective  date  coincident  with  its 
filing,  and  therefore  respectfully 
requests  waiver  of  any  otherwise 
applicable  Commission  requirements  as 
necessary  to  permit  such  an  effective 
date. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Montaup  Electric  Company 

[Docket  No.  ER99-1414-002) 

Take  notice  that  on  March  29, 1999, 
Montaup  Electric  Company  (Montaup) 
filed  its  compliance  filing  pursuant  to 
the  Commission's  March  12, 1999  order 
in  North  American  Electric  Reliability 
Council,  et  al..  86  FERC  H  61,275  (1999). 
Montaup  notified  the  Commission  that 
the  ISO-New  England.  Inc.  flSO-New 
England)  and  the  New  England  Power 
Pool  (NEPOOL)  are  responsible  for 
transmission  loading  relief  procedures 
referred  to  in  that  proceeding.  Montaup 
concurs  with  the  ISO-New  England  and 
NEPOOL's  compliance  filing  in  this 
proceeding. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  OkltJioma  and 
Southwestern  Electric  Power  Company 

[Docket  No.  ER99-2296-000] 

Take  notice  that  on  March  29, 1999, 
Central  Power  and  Light  Company, 
Public  Service  Company  of  Oklahoma, 
Southwestern  Electric  Power  Company 
and  West  Texas  Utilities  Company 
(collectively,  the  CSW  Operating 
Companies)  tendered  for  filing  a  service 
agreement  for  short-term  sales 
establishing  LG&E  Energy  Marketing, 
Inc.  (LG&E  Energy)  as  a  customer  under 
the  CSW  Operating  Companies'  market- 
based  rate  power  sales  tariff. 

The  CSW  Operating  Companies 
request  an  effective  date  of  March  1, 
1999  for  the  agreement  vrith  LG&E 
Energy  and,  accordingly,  seek  waiver  of 
the  Commission's  notice  requirements. 

The  CSW  Operating  Companies  state 
that  a  copy  of  the  filing  was  served  on 
LG&E  Energy. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Florida  Power  &  Light  Company 

[Docket  No.  ER99-2297-000] 

Take  notice  that  on  March  29, 1999, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  an  Exhibit  A  for  the 
Crawley  Delivery  Point  to  the 
unexecuted  Network  Service  Agreement 
Among  Florida  Power  &  Light  Company, 
Seminole  Electric  Cooperative,  Inc., 
Clay  Electric  Cooperative,  Inc.,  Glades 
Electric  Cooperative,  Inc.,  Lee  County 
Electric  Cooperative,  Inc.,  Peace  River 
Electric  Cooperative,  Inc.,  and 
Suwannee  Valley  Electric  Cooperative, 
Inc.,  (NSA),  and  the  Amendment  No.  1 
to  the  Agreement  For  Connection  Of 
Facihties  Between  FPL,  SECI  and  Peace 
River  Electric  Cooperative,  Inc. 

FPL  requests  that  the  Exhibit  A  for  the 
Crawley  Delivery  Point  and  the 
Amenchnent  No.  1  to  the  Agreement  For 
Connection  Of  Facilities  be  permitted  to 
become  effective  on  March  1, 1999. 

FPL  states  that  this  filing  is  in 
accordance  vrith  Part  35  of  the 
Commission's  regulations. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Cinergy  Services,  Inc. 

[Docket  No.  ER99-2298-0O0J 

Take  notice  that  on  March  29, 1999, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  Firm  Point-To-Point 
Service  Agreement  under  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (the  Tariff)  entered  into  between 
Cinergy  and  DukeSolutrons,  Inc.  (DSI). 

Cinergy  and  DSI  are  requesting  an 
effective  date  of  March  15, 1999. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER99-2299-000] 

Take  notice  that  on  March  29, 1999, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
executed  service  agreements  imder  the 
Wholesale  Market  Tariff  of  the  AEP 
Operating  Companies  (Power  Sales 
Tariff).  The  Power  Sales  Tariff  was 
accepted  for  filing  effective  October  10, 
1997  and  has  been  designated  AEP 
Operating  Companies'  FERC  Electric 
Tariff  Original  Volume  No.  5. 

A  copy  of  the  filing  was  served  upon 
the  parties  and  the  State  Utility 
Regulatory  Conunissions  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, " 
Virginia  and  West  Virginia. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  Cleco  Trading  &  Marketing  LLC 

[Docket  No.  ER99-2300-0001 

Take  notice  that  on  March  29, 1999, 
Cleco  Trading  &  Marketing  LLC  (Cleco 
Trading)  petitioned  the  Commission  for 
acceptance  of  Cleco  Trading  & 
Marketing  LLC  Rate  Schedule  FERC  No. 
1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
regulations. 

Cleco  Trading  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer.  Cleco 
Trading  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  Cleco  Trading  is  an  affiliate  of 
Cleco  Corporation,  a  public  utility 
subject  to  the  Commission's  jurisdiction 
imder  the  Federal  Power  Act,  16  U.S.C. 
§  791a,  et  seq. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Cinergy  Services,  Inc. 

[Docket  No.  ER99-2301-000] 

Take  notice  that  on  March  15, 1999, 
Cinergy  Services,  hic.  (Cinergy) 
tendered  for  filing  a  Non-Finn  Point-To- 
Point  Service  Agreement  under 
Cinergy's  Open  Access  Transmission 
Service  Tariff  (the  Tariff)  entered  into 
between  Cinergy  and  EhikeSolutions, 
Inc.  (DSI). 

Cinergy  and  DSI  are  requesting  an 
effective  date  of  March  15, 1999. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Florida  Power  &  Light  Company 

[Docket  No.  ER99-2302-O0O] 

Take  notice  that  on  March  29, 1999 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  proposed  service 
agreements  with  PP&L,  Inc.  for  Short- 
Term  Firm  and  Non-Firm  transmission 
service  imder  FPL's  Open  Access 
Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  March  25, 1999. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  regulations. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  New  Century  Services,  Inc. 

[Docket  No.  ER99-2303-000) 

Take  notice  that  on  March  29, 1999, 
New  Century  Services,  Inc.  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 


Service  Company  (collectively 
Companies)  tendered  for  filing  a  Service 
Agreement  imder  their  Joint  Open 
Access  Transmission  Service  Tariff  for 
Firm  Point-to-Point  Transmission 
Service  between  the  Companies  and 
American  Electric  Power  Service 
Corporation. 

The  Companies  request  that  the 
Agreement  be  made  effective  on  March 
2, 1999. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PP&L,  Inc. 

[Docket  No.  ER99-2304-0001 

Take  notice  that  on  March  29, 1999, 
PP&L,  Inc.  (PP&L)  filed  a  Service 
Agreement  dated  March  9, 1999  with 
West  Penn  Power  Company  d/b/a 
Allegheny  Energy  (AE)  tmder  PP&L's 
Market-Based  Rate  and  Resale  of 
Transmission  Rights  Tariff,  FERC 
Electric  Tariff,  Revised  Volume  No.  5. 
The  Service  Agreement  adds  AE  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
March  29, 1999  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  AE  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PP&L,  Inc. 

[Docket  No.  ER99-2305-000] 

Take  Notice  that  on  March  29, 1999, 
PP&L,  Inc.  (PP&L)  filed  a  Service 
Agreement  dated  March  3, 1999,  with 
Niagara  Mohawk  Energy  Marketing,  Inc. 
(Niagara)  under  PP&L's  Market-Based 
Rate  and  Resale  of  Transmission  Rights 
Tariff,  FERC  Electric  Tariff,  Original 
Revised  Volxmie  No.  5.  The  Service 
Agreement  adds  Niagara  as  an  eligible 
customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
March  29,  1999  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Niagara  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER99-2306-0001 
•"  Take  notice  that  on  March  29, 1999, 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing,  a  Mutual 
Netting/Close-out  Agreement  between 


PNM  and  Reliant  Energy  Services,  Inc. 
(Reliant). 

PNM  requested  waiver  of  the 
Commission's  notice  requirement  so 
that  service  imder  the  PNM/Reliant 
netting  agreement  may  be  effective  as  of 
April  1.  1999. 

Copies  of  the  filing  were  served  on 
Southern  and  the  New  Mexico  PubUc 
Regulation  Commission. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Illinois  Power  Company 

[Docket  No.  ER99-2319-0001 

Take  notice  that  on  March  29, 1999, 
Illinois  Power  Company  submitted  for 
filing  an  amendment  to  its  unexecuted 
Network  Operating  Agreement  for 
service  to  Southern  Illinois  Power 
Cooperative,  Inc.  The  amendment  is 
filed  in  compUance  with  the 
Commission's  order  issued  in  Docket 
No.  ER9&-1331-000  on  March  12, 1999. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergen, 
Secretary. 
[FR  Doc.  99-8867  Filed  4-8-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG99-1 03-000,  at  al.] 

LG&E  Capital  Corporation,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Rlings 

March  31,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  LG&E  Capital  Corporation 

[Docket  No.  EG99-103-0001 

On  March  25. 1999,  LG&E  Capital 
Corporation  (Capital  Corp.),  a  Kentucky 
corporation  with  its  principal  place  of 
business  at  220  West  Main  Street, 
Louisville,  Kentucky  40202,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  piu'suant  to  Part  365  of 
the  Commission's  regulations. 

Capital  Corp.  proposes  to  construct, 
own  and  operate  two  164  megawatt 
combustion  turbine  electric  generating 
imits  in  Mercer  County,  Kentucky.  The 
units  are  scheduled  to  be  completed  in 
July  1999  and  to  be  in  service  by  August 
1, 1999.  All  capacity  and  energy  from 
the  plant  will  be  sold  exclusively  at 
wholesale. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  Umit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  PDI  Canada,  Inc. 

[Docket  No.  EG99-104-O001 

Take  notice  that  on  March  29, 1999, 
PDI  Canada,  Inc.,  a  Wisconsin 
corporation  with  its  headquarters  at  677 
Baeten  Road.  Green  Bay,  WI  54304,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

PDI  Canada,  Inc.  is  a  wholly-owned 
subsidiary  of  WPS  Power  Development, 
Inc.,  which  in  turn  is  a  wholly-owned, 
indirect  subsidiary  of  WPS  Resources 
Corporation,  headquartered  in  Green 
Bay.  Wisconsin.  WPS  Resources 
Corporation  is  an  exempt  public  utility 
holding  company.  Its  subsidiaries 
include  Wisconsin  Public  Service 
Corporation,  an  electric  and  natural  gas 
public  utility  serving  portions  of 
northeastern  Wisconsin  and  the  upper 
peninsula  of  Michigan.  PDI  Canada,  Inc. 
will  be  taking  title  to  and  operating  the 
assets  located  in  Canada  being  divested 


by  Maine  &  New  Brunswick  Electrical 
Power  Company,  Limited,  a  wholly 
owned  subsidiary  of  Maine  Public 
Service  Company.  These  assets  include 
a  34.4  MW  generating  facility  and 
apptutenant  transmission  facilities 
located  in  the  province  of  New 
Brunswick,  Canada.  The  Maine  Public 
Utilities  Commission,  in  its  Docket  98- 
584,  is  considering  among  other  things 
whether  allowing  PDI  Canada,  Inc.  to  be 
an  eligible  facility  will  benefit 
consumers,  is  in  the  public  interest,  and 
does  not  violate  State  law. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  United  States  Department  of  Energy, 
Bonneville  Power  Administration 

[Docket  No.  EL99-^9-000) 

Take  notice  that  on  March  23, 1999, 
Bonneville  Power  Administration  filed  a 
Petition  for  Expedited  Declaratory  Order 
Approving  an  Amendment  to 
Bonneville  Power  Administration's 
Open  Access  Transmission  Tariff  and 
for  Exemption  in  Lieu  of  Filing  Fee. 

Comment  date:  April  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Enron  Power  Marketing,  Inc.  versus 
United  States  Department  of  Energy — 
Bonneville  Power  Administration 

[Docket  No.  EL99-51-0001 

Take  notice  that  on  March  26, 1999, 
Enron  Power  Marketing,  Inc.  (EPMI) 
filed  its  complaint  against  the 
Bonneville  Power  Administration  (BPA) 
pursuant  to  16  U.S.C.  824e,  h  (1994)  and 
18  CFR  385.206. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northeast  Utilities  Service  Company; 
Connecticut  Light  &  Power  Company 
and  Western  Massachusetts  Electric 
Company 

[Docket  Nos.  ER90-373-008  and  ER90-390- 
008;  Docket  No.  EL90-39-0051 

Take  notice  that  on  March  29, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing  a  refimd 
report  in  comphance  with  &e 
Commission's  order  in  Northeast 
Utilities  Service  Company,  et  al.,  86 
FERC  1161,161  (1999). 

Comment  date:  April  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Harbor  Cogeneration  Company 

[Docket  No.  ER99-124&-001] 
Take  notice  that  on  April  5, 1999, 

Harbor  Cogeneration  Company  tendered 

for  filing  amendments  to  its  rate 

schedule  and  code  of  conduct  in  the 

above-referenced  docket. 
Comment  date:  April  15, 1999,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

7.  Carolina  Power  &  Light  Company 

[Docket  No.  ER99-1308-000] 

Take  notice  that  on  March  26, 1999, 
Carolina  Power  &  Light  Company 
amended  the  original  filing  made  in  this 
Docket  on  January  15, 1999. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Conunission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  England  Power  Pool  Inc.,  ISO 
New  England  Inc. 

[Docket  No.  ER99-14 14-001) 

Take  notice  that  on  March  26, 1999, 
the  New  England  Power  Pool  (NEPOOL) 
and  ISO  New  England  Inc.  (the  ISO), 
tendered  for  filing  a  notice  that  they 
have  adopted,  to  the  extent  necessary, 
the  Transmission  Loading  Relief 
procedures,  including  those  relating  to 
native  load  transactions  and  network 
service  in  other  control  areas, 
promulgated  by  the  North  American 
Electric  Reliability  Council,  and  that  the 
Restated  NEPOOL  Open  Access 
Transmission  Tariff  should  be 
considered  modified  to  efiect  the 
adoption  of  those  procedures.  This 
notice  was  filed  in  compliance  with  the 
Commission's  orders  in  North  American 
Electric  Reliability  Council,  et  al.,  86 
FERC  \  61,275  (1999)  and  Norih 
American  Electric  Rehability  Council, 
85  FERC  161,353  (1998). 

NEPOOL  and  the  ISO  state  that  copies 
of  these  materials  were  sent  to  all 
entities  on.  the  service  list  in  the 
captioned  docket,  to  the  participants  in 
the  New  England  Power  Pool,  arid  to  the 
New  England  state  governors  and 
regulatory  commissions. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  CMS  Generation  Michigan  Power, 
L.L.C. 

[Docket  No.  ER99-1970-000] 

Take  notice  that  on  March  26, 1999, 
CMS  Generation  Michigan  Power,  L.L.C. 
(Michigan  Power),  tendered  for  filing  a 
request  for  a  change  in  the  effective  date 
of  a  wholesale  power  sales  tariff 
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previously  tendered  for  filing  on  March 
1, 1999,  to  permit  Michigan  Power  to 
make  wholesale  electric  generation  sales 
to  eligible  customers  at  up  to  cost-based 
ceilinc  rates. 

Micnigan  Power  requests  an  effective 
dateof  April  12, 1999. 

Copies  of  this  filing  were  served  upon 
the  Michigan  Public  Service 
Commission. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER99^1 980-0001 

Take  notice  that  on  March  1, 1999, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  piu^uant  to  Part  35  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR  part 
35,  a  service  agreement  (the  Service 
Agreement),  under  which  NYSEG 
provide  capacity  and/or  energy  to 
Electric  Clearinghouse,  Inc.  (ECI),  in 
accordance  with  NYSEG's  FERC  Electric 
Tariff,  Orieinal  Volume  No.  1. 

NYSEG  has  requested  waiver  of  the 
notice  requirements  so  that  the  Service 
Agreement  with  ECI  becomes  effective 
asofMarch2, 1999. 

NYSEG  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  ECI. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-2268-0001 

Take  notice  that  on  March  26, 1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed,  amended 
Transmission  Service  Agreement 
between  Niagara  Mohawk  and  the 
Power  Authority  of  the  State  of  New 
York  (NYPA)  to  permit  NYPA  to  deliver 
power  and  energy  from  NYPA's 
FitzPatrick  Plant,  Bid  Process  Suppliers 
and  Substitute  Suppliers  to  the  points 
where  Niagara  Mohawk's  transmission 
system  connects  to  its  retail  distribution 
system  west  of  Niagara  Mohawk's 
constrained  Central-East  Interface.  This 
Transmission  Service  Agreement 
specifies  that  NYPA  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  Niagara  Mohawk's  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  OA96-194-000. 

Niagara  Mohawk  requests  an  effective 
date  of  March  1, 1999.  Niagara  Mohawk 
has  requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 


'  Niagara  Mohawk  has  served  copies  of 
the  filing  upon  New  York  Public  Service 
Commission  and  NYPA. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
•at  the  end  of  this  notice. 

12.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER9»-2 269-000) 

Take  notice  that  on  March  26, 1999. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  amended 
Transmission  Service  Agreement 
between  Niagara  Mohawk  and  the 
Power  Authority  of  the  State  of  New 
York  (NYPA)  to  permit  NYPA  to  deliver 
power  and  energy  from  NYPA's 
FitzPatrick  Plant,  Bid  Process  Suppliers 
and  Substitute  Suppliers  to  the  points 
where  Niagara  Mohawk's  transmission 
system  connects  to  its  retail  distribution 
system  East  of  Niagara  Mohawk's 
constrained  Central-East  Interface.  This 
Transmission  Service  Agreement 
specifies  that  NYPA  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  Niagara  Mohawk's  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  OA96-194-000. 

Niagara  Mohawk  requests  an  effective 
date  of  March  1, 1999.  Niagara  Mohawk 
has  requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  New  York  Public  Service 
Commission  and  NYPA. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Cambridge  Electric  Light  Company 

(Docket  No.  ER99-2271-000] 

Take  notice  that  on  March  26, 1999, 
Cambridge  Electric  Light  Company 
(Cambridge),  tendered  for  filing  a  Non- 
Firm  Point-to-Point  Transmission 
Service  Agreement  between  Cambridge 
and  Merchant  Energy  Group  of  the 
Americas,  Inc.,  (MEGA).  Cambridge 
states  that  the  service  agreement  sets  out 
the  transmission  arrangements  under 
which  Cambridge  will  provide  non-firm 
point-to-point  transmission  service  to 
MEGA  under  Cambridge's  open  access 
transmission  tariff  accepted  for  filing  in 
Docket  No.  ER97-1 33  7-000,  subject  to 
refund  and  issuance  of  further  orders. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Delmarva  Power  &  Light  Company 

[Docket  No.  ER99-2272-0001 

Take  notice  that  on  March  26. 1999, 
Delmarva  Power  &  Light  Company 


(Delmarva),  tendered  for  filing  a  3rd 
Revised  Supplement  to  its  FERC  Rate 
Schedule  No.  99,  with  respect  to 
Delmarva's  partial  requirements  service 
agreement  with  the  City  of  Seaford.  The 
proposed  change  would  decrease  base 
demand  and  energy  rates  by  0.222520% 
or  about  $1,869.00  annually  (based  on 
actual  billing  data  for  calendar  year 
1995). 

Delmarva  proposes  an  effective  date 
of  March  1, 1999.  Delmarva  asserts  that 
the  decrease  and  the  proposed  effective 
date  is  in  accord  with  the  service 
agreement  with  the  City  of  Seaford  as 
accepted  for  filing  as  Rate  Schedule  No. 
99  and  eight  supplements  in  Docket  No. 
ER95-1039-O00,  which  service 
agreement  provides  for  changes  in  rates 
that  correspond  to  the  level  of  changes 
in  rates  approved  by  the  Delaware 
Public  Service  Commission  for 
Delmarva's  non-residential  retail 
customers. 

Copies  of  the  filing  were  served  on  the 
City  of  Seaford  and  the  Delaware  Public 
Service  Commission. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Penobscot  Hydro,  LLC 

[Docket  No.  ER99-2273-0001 

Take  notice  that  on  March  26, 1999, 
Penobscot  Hydro,  LLC  (Penobscot), 
tendered  for  filing  the  "rransitional 
Power  Sales  Agreement  under  which 
Penobscot  will  sell  capacity  and  energy 
at  negotiated  rates  to  Bangor  Hydro- 
Electric  Company  under  Penobscot's 
pending  Market-Based  Rate  Tariff  in 
Docket  No.  ER99-1940-000. 

Penobscot  has  requested  that  the 
Commission  waive  its  notice 
requirements  to  permit  the  agreement  to 
become  effective  April  30, 1999. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Carolina  Power  &  Light  Company 

(Docket  No.  ER99-2274-00001 

Take  notice  that  on  March  26,  1999, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  an  executed 
Service  Agreement  with  DukeSolutions, 
Inc.,  imder  the  provisions  of  CPficL's 
Market-Based  Rates  Tariff,  FERC 
Electric  Tariff  No.  4. 

CP&L  is  requesting  an  effective  date  of 
March  1, 1999,  for  this  Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  UtiUties  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  April  15,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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17.  Carolina  Power  &  Light  Company 

[Docket  No.  ER99-2275-0001 

Take  notice  that  on  March  26, 1999, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  a  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  with  Carolina 
Power  &  Light — Wholesale  Power 
Department.  Service  to  this  Eligible 
Customer  will  be  in  accordance  with  the 
terms  and  conditions  of  Carolina  Power 
&  Light  Company's  Open  Access 
Transmission  Tariff. 

CP&L  is  requesting  an  effective  date  of 
April  1, 1999,  for  this  Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  April  15,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Illinois  Power  Company 

[Docket  No.  ER99-2276-000] 

Take  notice  that  on  March  26, 1999, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Soyland  Power 
Cooperative,  Inc.,  will  take  service 
under  Illinois  Power  Company's  Power 
Sales  Tariff.  The  agreements  are  based 
on  the  Form  of  Service  Agreement  in 
lUinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  March  1,  1999. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Southern  California  Edison 
Company 

[Docket  No.  ER99-2277-0001 

Take  notice  that  on  March  26, 1999, 
Southern  California  Edison  Company 
(SCE),  tendered  for  filing  notice  of 
cancellation  of  Service  Agreement  No. 
7,  under  FERC  Electric  Tariff,  Original 
No.  5,  effective  April  1, 1998,  and  filed 
with  the  Federal  Energy  Regulatory 
Commission  by  Southern  California 
Edison  Company  is  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  Public 
Utilities  Commission  of  the  State  of 
California  and  Southern  California 
Edison  Company — Generation  Business 
Unit. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Illinois  Power  Company 

[Docket  No.  ER99-2278-0001 

Take  notice  that  on  March  26, 1999, 
Illinois  Power  Company  (Illinois 


Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Ottertail  Power  will  take 
service  imder  Illinois  Power  Company's 
Power  Sales  Tariff.  The  agreements  are    - 
based  on  the  Form  of  Service  Agreement 
in  Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  March  1, 1999. 

Comment  date:  April  15, 1999,  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER99-2 2  79-000] 

Take  notice  that  on  March  26, 1999, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
service  agreements  for  firm  and  non- 
firm  transmission  service  under  Part  II 
of  its  Transmission  Services  Tariff  with 
DukeSolutions,  Inc. 

SIGECO  has  entered  into  service 
agreements  for  firm  and  non-firm 
transmission  service  with 
DukeSolutions,  Inc.,  dated  March  23, 
1999. 

Copies  of  the  filing  were  served  upon 
each  of  the  parties  to  the  service 
agreement. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Commonwealth  Electric  Company 

[Docket  No.  ER99-2280-000] 

Take  notice  that  on  March  26, 1999, 
Commonwealth  Electric  Company 
(Commonwealth),  tendered  for  filing  a 
Non-Firm  Point-to-Point  Service 
Agreement  between  Commonwealth  and 
Merchant  Energy  Group  of  the 
Americas,  Inc.,  (MEGA). 
Commonwealth  states  that  the  service 
agreement  sets  out  the  transmission 
arrangements  under  which 
Commonwealth  will  provide  Non-Firm 
Point-to-Point  Transmission  Service  to 
MEGA  imder  Commonwealth's  open 
access  transmission  tariff  accepted  for 
filing  in  Docket  No.  ER97-1341-000, 
subject  to  refund  and  issuance  of  further 
orders. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Southern  California  Edison 
Company 

[Docket  No.  ER99-2281-000) 

Take  notice  that  on  March  26, 1999, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  notice  that 
effective  March  27, 1999,  Rate  Schedule 
FERC  Nos.  251,  252,  253,  254,  255, 
effective  August  1, 1990,  and  Rate 


Schedule  FERC  Nos.  251.4,  252.4,  253.4, 
254.5,  255.4  effective  April  1,  1998, 
filed  with  the  Federal  Energy  Regulatory 
Commission  by  Southern  Califomia 
Edison  Company,  are  to  be  canceled. 

Notice  of  Uie  proposed  cancellation 
has  been  served  upon  City  of  Anaheim, 
City  of  Azusa,  City  of  Banning,  City  of 
Colton,  City  of  Riverside,  and  the  Public 
Utilities  Commission  of  the  State  of 
Califomia. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Illinois  Power  Company 

[Docket  No.  ER99-2282-000J 

Take  notice  that  on  March  26, 1999, 
niinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  OGE  Energy  Resouirces, 
Inc.,  will  take  transmission  service 
piusuant  to  its  open  access  transmission 
tariff. 

The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  March  1, 1999. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Northwestern  Wisconsin  Electric 
Company 

[Docket  No.  ER99-2283-0001 

Take  notice  that  on  March  26, 1999, 
Northwestern  Wisconsin  Electric 
Company,  tendered  for  filing  proposed 
changes  in  its  Transmission  Use  Charge, 
Rate  Schedule  FERC  No.  2.  The 
proposed  changes  would  increase 
revenues  from  jurisdictional  sales  by 
$19,197.91  based  on  the  12  month 
period  ending  April  30, 1999. 
Northwestern  Wisconsin  Electric 
Company  is  proposing  this  rate 
schedule  change  to  more  accurately 
reflect  the  actual  cost  of  transmitting 
energy  from  one  utility  to  another  based 
on  current  cost  data.  'The  service 
agreement  for  which  this  rate  is 
calculated  calls  for  the  Transmission 
Use  Charge  to  be  reviewed  annually  and 
revised  on  May  1. 

Northwestern  Wisconsin  Electric 
Company  requests  this  Rate  Schedule 
Change  become  effective  May  1, 1999. 

Copies  of  this  filing  have  been 
provided  to  the  respective  parties  and  to 
the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


26.  AEE  2, 1 
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26.  AEE  2,  L.L.C. 


[Docket  No.  ER99-2284-0001 

Take  notice  that  on  March  26, 1999, 
AEE  2,  L.L.C.  (AEE  2),  c/o  Mr.  Henry 
Aszklar,  1001  North  19th  Street, 
Arlington,  Virginia  22209,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  authority  to  charge  market-based 
rates  for  wholesale  sales  of  energy, 
capacity  and  ancillary  services. 

AEE  2  respectfully  requests  expedited 
action  on  this  application  by  April  6, 
1999,  and  waiver  of  advance  notice  for 
the  rates  to  become  effective  upon  the 
transfer  of  the  New  York  Assets. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Duke  Energy  Corporation 

[Docket  No.  ER99-2286-000] 

Take  notice  that  on  March  26, 1999, 
Duke  Power,  a  division  of  Duke  Energy 
Corporation  (Duke),  tendered  for  filing  a 
Service  Agreement  for  Market  Rate  Sales 
under  Rate  Schedule  MR,  FERC  Electric 
Tariff  First  Revised  Volume  No.  3  (the 
MRSAs),  between  Duke  and  Cargill- 
Alliant,  LLC,  and  between  Duke  and 
PP&L  Energy  Plus  Co. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Black  Hills  Corporation 

[Docket  No.  ER99-2287-000] 

Take  notice  that  on  March  26, 1999, 
Black  Hills  Corporation  (Black  Hills), 
tendered  for  filing  an  application  for  an 
order  authorizing  Black  Hills  to  make 
wholesale  sales  of  electric  power  at 
market-based  rates. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Cinergy  Services,  Inc. 

[Docket  No.  ER99-2288-000] 

Take  notice  that  on  March  26, 1999, 
Cinergy  Services,  Inc.  (Cinergy),  as  agent 
for  and  on  behalf  of  its  operating 
companies.  The  Cincinnati  Gas  & 
Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  tendered  for  filing  its 
revised  list  of  retail  customers  having 
the  option  to  receive  firm  point-to-point 
buy-through  transmission  service  imder 
the  Cinergy  Operating  Companies'  Open 
Access  Transmission  Tariff. 

Cinergy  states  that  it  has  served 
copies  of  its  filing  on  the  customers  . 
cxurently  affected  as  well  as  the 
regulatory  commissions  of  Indiana, 
Ohio  and  Kentucky. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


30.  Midwest  Energy,  Inc. 

[Docket  No.  ER99-2289-0001 

Take  notice  that  on  March  26, 1999, 
Midwest  Energy,  Inc.  (Midwest), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  two 
executed  Transaction  Service 
Agreements  (TSA)  entered  into  between 
Midwest  and  Kansas  City  &  Light  and 
Midwest  and  Western  Resources.  These 
TSA's  govern  the  sale  of  power  imder 
Midwest's  Wholesale  Service  Tariff. 

Midwest  states  that  it  is  serving 
copies  of  the  instant  filing  to  its 
customers,  State  Commissions  and  other 
interested  parties. 

Comment  date:  April  15, 1999,  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Commonwealth  Chesapeake 
Company,  LLC 

[Docket  No.  7X99-1-000] 

Take  notice  that  on  March  23, 1999, 
Commonwealth  Chesapeake  Company, 
LLC  (CCC)  filed  with  the  Federal  Energy 
Regulatory  Commfesion  an  application 
requesting  the  Commission  order 
Delmarva  Power  &  Light  Company  to 
provide  transmission  service  pursuant 
to  Section  211  of  the  Federal  Power  Act. 

CCC  has  requested  firm  transmission 
service.  Copies  of  CCC's  Application 
have  been  served  on  all  affected  parties. 

Comment  date:  April  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediu^  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rim8.htm  (call 
202-208-222  for  assistance), 
David  P.  Boergers, 
Secretary. 

[FR  Doc.  99-8835  Filed  4-8-99;  8:45  am) 
BHJJNQ  CODE  STir-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlesion 

[Docket  No.  EC99-5a-000,  et  al.] 

Niagara  Mohawk  Power  Corporation 
and  Moreau  Manufacturing 
Corporation,  at  al.;  Electric  Rate  and 
Corporate  Regulation  Rlings 

Aprill,1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Niagara  Mohawk  Power  Corporation 
and  Moreau  Manufacturing 
Corporation 

[Docket  No.  EC99-58-0001 

Take  notice  that  on  March  29, 1999. 
Niagara  Mohawk  Power  Corporation 
and  Moreau  Manufacturing  Corporation 
(collectively,  the  Applicants)  tendered 
for  filing  an  application  under  Section 
203  of  the  Federal  Power  Act  for 
approval  to  transfer  certain 
jurisdictional  facilities  associated  with 
the  transfer  fi-om  Moreau  to  Niagara 
Mohawk  of  Moreau's  hydroelectric 
generating  station.  The  Applicants  also 
tendered  for  filing  an  application 
pursuant  to  Section  8  of  the  Federal 
Power  Act  for  authorization  to  transfer 
to  Niagara  Mohawk  the  license  for  the 
hydroelectric  generating  station,  and  to 
substitute  Niagara  Mohawk  for  Moreau 
as  applicant  for  a  new  license  for  the 
station. 

Comment  date:  April  28. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  SCC-L2  L.L.C. 

[Docket  No.  EG99-82-000] 

Take  notice  that  on  March  31, 1999, 
SCC-L2,  L.L.C.  (SCC-L2),  a  Delaware 
limited  liability  company  with  its 
principal  place  of  business  at  Chicago. 
Illinois,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  Amendment 
to  Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

The  Facility  that  vrill  be  leased  by 
SCC-L2  would  consist  of  a  440  MW 
natural  gas-fired  simple  cycle  power 
plant  in  Lowndes  Cotmty,  Mississippi 
and  related  equipment.  "The  proposed 
power  plant  is  expected  to  commence 
commercial  operation  during  the 
second,  or  early  in  the  third,  quarter 
1999.  All  capacity  and  energy  fixim  the 
plant  will  be  sold  exclusively  at 
wholesale. 

Comment  date:  April  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
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Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  PDI  New  England,  Inc. 

(Docket  No.  EG99-1 05-000) 

Take  notice  that  on  March  29, 1999, 
PDI  New  England.  Inc.,  d^/a  WPS  New 
England  Generation,  Inc.,  a  Wisconsin 
corporation  with  its  headquarters  at  677 
Baeten  Road,  Green  Bay,  WI  54304,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

PDI  New  England.  Inc.  is  a  wholly- 
owned  subsidiary  of  WPS  Power 
Development,  Inc.,  which  in  turn  is  a 
wholly-owned,  indirect  subsidiary  of 
WPS  Resources  Corporation, 
headquartered  in  Green  Bay,  Wisconsin. 
WPS  Resources  Corporation  is  an 
exempt  public  utility  holding  company. 
Its  subsidiaries  include  Wisconsin 
Public  Service  Corporation,  an  electric 
and  natiiral  gas  public  utility  serving 
portions  of  northeastern  Wisconsin  and 
the  upper  peninsula  of  Michigan.  PDI 
New  England,  Inc.  will  be  taking  title  to 
and  operating  certain  assets  located  in 
Maine  being  divested  by  Maine  Public 
Service  Company  (MPS).  These  assets 
include  a  generating  facilities  with  total 
capacity  of  approximately  36  MW  and 
related  assets  located  in  the  northern 
Maine,  and  a  3.3455%  interest  in  the 
Wyman  No.  4  Unit,  a  generating  facility 
in  southern  Maine.  The  Maine  Public 
Utilities  Commission,  in  its  Docket  98- 
584,  is  considering  among  other  things 
whether  allowing  PDI  New  England, 
Inc.  to  be  an  eligible  facility  will  benefit 
consumers,  is  in  the  public  interest,  and 
does  not  violate  State  law. 

Comment  date:  April  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  those  that  concern  the  adequacy  or 
accuracy  of  the  application. 

4.  Monroe  Power  Company 

[Docket  No.  EG99-106-0001 

Take  notice  that  on  March  30, 1999, 
Monroe  Power  Company  (Applicant), 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  (EWG)  status  pursuant  to  Part 
365  of  the  Commission's  regulations. 
Applicant  will  own  and  operate  a  single 
gas  combustion  turbine  located  in 
Monroe,  Georgia.  Applicant  will  sell 
energy  and  capacity  associated  with  the 
facility  exclusively  at  wholesale. 

Comment  date:  April  22, 1999,  in 
accordance  with  Standard  Paragraph  E 


at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Central  Maine  Power  Company 

(Docket  No.  ER99-141 3-001] 

Take  notice  that  on  March  29, 1999, 
the  Central  Maine  Power  Company 
submitted  a  notice  that  they  have 
adopted,  to  the  extent  necessary,  the 
Transmission  Loading  Relief 
procedures,  including  those  relating  to 
native  load  transactions  and  network 
service  in  other  control  areas, 
promulgated  by  the  North  American 
Electric  Reliability  Coimcil,  and  that  the 
Central  Maine  Power  Company  Open 
Access  Transmission  Tariff  should  be 
considered  modified  to  effect  the 
adoption  of  those  procedures.  This 
notice  was  filed  in  compliance  with  the 
Commission's  order  in  North  American 
Electric  Reliability  Council,  et  al.  86 
FERC  H  61,275  (1999)  and  North 
American  Electricity  Council,  86  FERC 
1(61,353(1998). 

Copies  of  this  filing  were  sent  to  all 
parties  on  the  service  list  in  the 
captioned  docket,  as  well  as  all  parties 
on  the  service  list  in  Docket  No.  EL98- 
52-000. 

Comment  date:  April  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northeast  Utilities  Service  Company 

(Docket  No.  ER99-1459-001J 

Take  notice  that  on  March  29, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  itotice 
adopting  the  North  American  Electric 
Reliability  Council  Transmission 
Loading  Relief  Procedures  in 
compliance  with  the  Commission's 
order  in  North  American  Electric 
Reliability  Council,  et  al.,  86  FERC 
161,275(1999). 

Comment  date:  April  16,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  England  Power  Company 

(Docket  No.  ER99-1476-001] 

Take  notice  that  on  March  29, 1999, 
New  England  Power  Company 
submitted  for  filing  notice  that  it  has 
adopted  the  Transmission  Loading 
Relief  procedures  proposed  by  the  North 
American  Electric  Reliability  Council 
and  that  its  open  access  transmission 
tariff— New  England  Power  Company, 
FERC  Electric  Tariff,  Original  Volume 
No.  9 — should  be  considered  so 
modified.  This  notice  was  submitted  in 
compliance  with  the  Commission's 
March  12, 1999  order  in  North 
American  Electric  Reliability  Council,  . 
86  FERC  1161.275  (1999). 


Comment  date:  April  16, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Maine  Electric  Power  Company 

(Docket  No.  ER99-1690-001J 

Take  notice  that  on  March  29, 1999, 
the  Maine  Electric  Power  Company 
submitted  a  notice  that  they  have 
adopted,  to  the  extent  necessary,  the 
Transmission  Loading  Relief 
procedures,  including  those  relating  to 
native  load  transactions  and  network 
service  in  other  control  areas, 
promulgated  by  the  North  American 
Electric  Reliability  Council,  and  that  the 
Maine  Electric  Power  Company  Open 
Access  Transmission  Tariff  should  be 
considered  modified  to  effect  the 
adoption  of  those  procedures.  This 
notice  was  filed  in  con^)liance  with  the 
Commission's  order  in  North  American 
Electric  Reliability  Council,  et  al.,  86 
FERC  161,275  (1999)  and  North 
American  Electricity  Council,  86  FERC 
161,353  (1998). 

Copies  of  this  filing  were  sent  to  all 
parties  on  the  service  list  in  the 
captioned  docket,  as  well  as  all  parties 
on  the  service  list  in  Docket  No.  EL98- 
52-000. 

Comment  date:  April  16, 1999,  in 
accordance  with  Standard  Paragraph'E 
at  the  end  of  this  notice. 

9.  Duke  Electric  Transmission,  a 
division  of  Duke  Energy  Corporation 

(Docket  No.  ER99-2285-000] 

Take  notice  that  on  March  26, 1999, 
Duke  Electric  Transmission,  a  division 
of  Duke  Energy  Corporation  (Duke) 
tendered  for  filing  Firm  Point-to-Point 
Transmission  Service  Agreements 
between  Duke  and  Carolina  Power  & 
Light  Company,  dated  February  12, 
1999,  and  Duke  and  Duke  Power,  a 
division  of  Duke  Energy  Corporation, 
dated  February  12, 1999. 

Duke  requests  that  the  Transmission 
Service  Agreements  become  effective 
March  1, 1999. 

Comment  date:  April  15, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southwest  Power  Pool 

(Docket  No.  ER99-2290-000] 

Take  notice  that  on  March  29, 1999, 
Southwest  Power  Pool  (SPP)  tendered 
for  filing  seven  executed  service 
agreements  for  loss  compensation 
service  imder  the  SPP  Tariff. 

SPP  requests  an  effective  date  of 
March  1, 1999  for  each  of  these 
agreements. 

Copies  of  this  filing  were  served  upon 
all  signatories. 
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Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southwest  Power  Pool 

(Docket  No.  ER99-2291-000] 

Take  notice  that  on  March  29, 1999, 
Southwest  Power  Pool  (SPP)  tendered 
for  filing  executed  service  agreements 
for  short-term  firm  point-to-point  and 
non-firm  point-to-point  transmission 
service  under  the  SPP  Tariff  with 
Energy  Transfer  Group  (Energy 
Transfer),  L.L.C.  and  LGfltE  Energy 
Marketing,  hic.  (LGStE  Energy). 

Copies  of  this  filing  were  served  upon 
all  signatories. 

SPP  requests  an  effective  date  of 
March  5, 1999  for  the  agreements  with 
Energy  Transfer,  and  an  effective  date  of 
February  25, 1999  for  the  agreements 
with  LG&E  Energy. 

Comment  date:  April  19, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PJM  Interconnection,  L.L.C 

[Docket  No.  ER99-2292-0001 

Take  notice  that  on  March  29, 1999, 
PJM  Interconnection,  L.L.C.  (PJM) 
submitted  for  filing  a  supplement  to  the 
Emergency  Reliability  Service 
Agreement  between  PJM  and  the  New 
England  Power  Pool  (NEPOOL)  to 
implement  the  Commission-approved 
locational  marginal  price  pricing 
methodology  set  forth  in  the  PJM  Open 
Access  Transmission  Tariff. 

Copies  of  this  filing  were  served  upon 
all  PJM  members  and  all  state  regulatory 
commissions  in  the  PJM  and  NEPCXDL 
control  areas. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER99-2293-0001 

Take  notice  that  on  March  29, 1999, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  filed  executed 
Network  Service  and  Network  Operating 
.^reements  between  NYSEG  and 
Energy  Cooperative  of  Western  New 
York,  Inc.  TTiese  Agreements  specify 
that  the  Transmission  Customer  has 
agreed  to  the  rates,  terms  and  conditions 
of  NYSEG's  currently  effective  open 
access  transmission  tariff  and  other 
revisions  to  the  OATT  applicable  to  all 
customers  who  take  service  imder  its 
retail  access  program. 

NYSEG  has  served  copies  of  the  filing 
on  the  New  York  State  Public  Service 
Commission  and  the  Transmission 
Customer. 


Comment  date;  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER99-2294-0001 

Take  notice  that  on  March  29, 1999, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  short-term  Firm  Transmission  Service 
Agreement  between  itself  and 
Miimesota  Power,  Inc.  (MPEX).  The 
Transmission  Service  Agreement  allows 
MPEX  to  receive  firm  transmission 
service  under  Wisconsin  Energy 
Corporation  Operating  Companies  FERC 
Electric  tariff.  Volume  No.  1. 

Also  included  in  Wisconsin  Electric's 
submittal  is  an  assignment  of  Service 
Agreement  Nos.  57  and  57.1  from 
National  Gas  &  Electric  L.P.  to 
PanCanadian  Energy  Services  L.P. 
(PCES  L.P.). 

Wisconsin  Electric  requests  an 
effective  date  coincident  with  its  filing 
and  waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  for 
economic  transactions  as  they  appear. 

Copies  of  the  filing  have  been  served 
on  MPEX.  PCES  L.P.,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  April  19. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ER99-2295-000] 

Take  notice  that  on  March  29. 1999, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO)  tendered  for  filing 
the  Wholesale  Energy  Service 
Agreement  dated  February  26, 1999  by 
and  between  Southern  Indiana  Gas  and 
Electric  Company  and  Delmarva  Power 
and  Light  Company  concerning  the 
provision  of  electric  service  to  Delmarva 
Power  and  Light  Company,  as  an 
umbrella  service  agreement  imder  its 
market-based  Wholesale  Power  Sales 

Tariff. 

SIGECO  requests  that  the  agreement 
become  effective  March  1, 1999. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Cormnission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rijdes  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediu«  (18  CFR  part 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 


the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergere, 
Secretary. 

[FR  Doc.  9»-8834  Filed  4-8-99;  8:45  ami 
BUJNQ  CODE  •n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

Notice  of  Recreation  Plan  Amendment 
and  Soliciting  Comments,  Motions  to 
Intarvane,  and  Proteats 

April  5. 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Amendment  of 
Recreation  Plan. 

b.  Project  No.:  2113-106. 

c.  Date  Filed:  March  11.1999. 

d.  Applicant:  Wisconsin  Valley 
Improvement  Company. 

e.  Name  of  Project:  Wisconsin  Valley 
Project. 

f.  Location;  This  amendment  will 
affect  project  lands  on  the  shore  of  Rice 
Lake,  in  Oneida  and  Lincoln  Counties, 
Wisconsin.  The  project  utilizes  U.S. 
Forest  Service  lands  within  the  Nicolet 
and  Ottawa  National  Forests,  and  lands 
of  the  Lac  Vieux  Desert  Band  of 
Chippewa  Indians. 

g.  Filed  Pvirsuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Robert  W. 
Gall,  Wisconsin  Valley  Improvement 
Company,  2301  N.  Third  Street. 
Wausau.  WI  54403.  (715)  848-2976. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Patti 
Pakkala.  by  e-mail  at 
patti.pakkala®ferc.fed.us,  or  telephone 
at  (202)  219-0025. 

j.  Deadline  for  filing  comments  and  or 
motions:  May  13, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatory  Commission,  Mail  Code: 
DLC  HI^ll.l,  888  First  Street,  NE., 
Washington,  DC  20426. 
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Please  include  the  project  number 
(2113-106)  on  any  comments  or 
motions  filed. 

k.  Description  of  Amendment:  The 
amendment  will  involve  recreation  site 
numbers  1,2,  and  7,  as  previously 
approved  by  the  Commission  on  January 
8, 1999.  Specifically,  the  application 
requests  Commission  approval  of  the 
following  changes:  (1)  delete  new  Site  7 
firom  the  recreation  plan;  (2)  accelerate 
the  development  of  Site  2  as  an 
alternative  to  constructing  new  Site  7; 
and  (3)  close  Site  1  when  Site  2  is 
completed. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  filing  maybe 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
285.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particidar 
application. 

Cl.  Filing  and  Service  of  Responsive 
Dociunent& — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  direcUy 
bom  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  vidll  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-8855  Filed  4-8-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-1 40279;  FRL-6071-«] 

Access  to  Confidential  Business 
Information  by  Battelle  Memorial 
Institute 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor  Battelle  Memorial  Institute 
(BMI),  of  Columbus,  Ohio,  access  to 
information  which  has  been  submitted 
to  EPA  imder  sections  4,  5,  6,  8(a),  11, 
and  21  of  the  Toxic  Substances  Control 
Act  (TSCA).  Some  of  the  information 
may  be  claimed  or  determined  to  be 
confidential  business  information  (CBI). 
DATES:  Access  to  the  confidential  data 
by  BMI  occurred  as  a  result  of  an 
approved  waiver  dated  March  4, 1999, 
which  requested  granting  BMI 
immediate  access  to  TSCA  CBI.  This 
waiver  was  necessary  to  allow  BMI  to 
provide  statistical,  mathematical,  field 
data  collection  and  technical  analysis 
support  and  planning  for  the  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 
programs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  M.  Augustyniak.  Associate 
Director,  Environmental  Assistance 
Division  (7408),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  E-545,  401  M 
St.,  SW..  Washington,  DC  20460,  (202) 
554-1404,  TDD:  (202)  554-0551;  e-mail: 
TSCA-Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-W9-9033, 
contractor  BMI  of  505  King  Avenue, 
Columbus,  OH,  vrill  assist  OPPT  by 
providing  statistical,  mathematical,  field 
data  collection  and  technical  analysis 


support  and  planning  for  OPPT 
programs. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-W9-9033,  BMI  wall 
require  access  to  CBI  submitted  to  EPA 
under  sections  4,  5,  6,  8(a),  11  and  21 
of  TSCA  to  perform  successfully  the 
duties  specified  under  the  contract.  BMI 
personnel  will  be  given  access  to 
information  submitted  to  EPA  imder 
sections  4,  5,  6,  8(a),  11,  and  21  of 
TSCA.  Some  of  the  information  may  be 
claimed  or  determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  imder 
sections  4,  5.  6,  8(a).  11,  and  21  of  TSCA 
that  EPA  may  provide  BMI  access  to 
these  CBI  materials  on  a  need-to-know 
basis  only.  All  access  to  TSCA  CBI 
under  this  contract  will  take  place  at 
EPA  Headquarters  and  BMI's  Columbus, 
OH  facility. 

BMI  wiU  be  authorized  access  to 
TSCA  CBI  at  their  facility  under  the 
EPA  TSCA  Confidential  Business 
Information  Security  Manual.  Before 
access  to  TSCA  CBI  is  authorized  at 
BMI's  site,  EPA  will  perform  the 
required  inspection  of  its  facility  and 
ensure  that  the  facility  is  in  compliance 
with  the  manual.  Upon  completing 
review  of  the  CBI  materials,  BMI  will 
return  all  transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
March  2,  2004. 

BMI  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection,  Access  to 
confidential  business  information. 

Dated:  April  2. 1999. 

Allan  S.  Abramson, 

Director.  Information  Management  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  99-8831  Filed  4-8-99;  8:45  am] 

BILUNG  CODE  65aO-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[ER-FRL-6241-6] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  15, 1999  Through 
March  19, 1999  piu^uant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
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and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  conmients 
can  be  directed  to  the  Office  of 
FEDERAL  ACTIVmES  AT  (202)  564- 
7167. 

Summary  of  Rating  Definitions 
Environmental  Impact  of  the  Action 

LO— Lack  of  Objections 

The  EPA  review  has  not  identified 
any  potential  environmental  impacts 
reqiiiring  substantive  changes  to  the 
proposal.  The  review  may  have 
disclosed  opportunities  for  application 
of  mitigation  measures  that  could  be 
accomplished  with  no  more  than  minor 
changes  to  the  proposal. 

EC — Environmental  Concerns 

The  EPA  review  has  identified 
environmental  impacts  that  should  be 
avoided  in  order  to  fully  protect  the 
environment.  Corrective  measures  may 
require  changes  to  the  preferred 
alternative  or  application  of  mitigation 
measures  that  can  reduce  the 
environmental  impact.  EPA  would  like 
to  work  with  the  lead  agency  to  reduce 
these  impacts. 

EO— Environmental  Objections 

The  EPA  review  has  identified 
significant  environmental  impacts  that 
must  be  avoided  in  order  to  provide 
adequate  protection  for  the 
environment.  Corrective  measures  may 
require  sxibstantial  changes  to  the 
preferred  alternative  or  consideration  of 
some  other  project  alternative 
(including  the  no  action  alternative  or  a 
new  alternative).  EPA  intends  to  work 
with  the  lead  agency  to  reduce  these 
impacts. 

EU— Environmentally  Unsatisfactory 

The  EPA  review  has  identified 
adverse  environmental  impacts  that  are 
of  sufficient  magnitude  that  they  are 
unsatisfactory  from  the  standpoint  of 
public  health  or  welfare  or 
environmental  quality.  EPA  intends  to 
work  with  the  lead  agency  to  reduce 
these  impacts.  If  the  potentially 
unsatisfactory  impacts  are  not  corrected 
at  the  final  EIS  stage,  this  proposal  will 
be  recommended  for  referral  to  the  CEQ. 

Adequacy  of  the  Impact  Statement 

Category  1— Adequate 

EPA  believes  the  draft  EIS  adequately 
sets  forth  the  environmental  impact(s)  of 
the  preferred  alternative  and  those  of 
the  alternatives  reasonably  available  to 
the  project  or  action.  No  further  analysis 
or  data  collection  is  necessary,  but  the 
reviewer  may  suggest  the  addition  of 
clarifying  language  or  information. 


Category  2— Insufficient  Information 

The  draft  EIS  does  not  contain 
sufficient  information  for  EPA  to  fully 
assess  environmental  impacts  that 
should  be  avoided  in  order  to  fully 
protect  the  environment,  or  the  EPA 
reviewer  has  identified  new  reasonably 
available  alternatives  that  are  within  the 
spectrum  of  alternatives  analyzed  in  the 
draft  EIS,  which  could  reduce  the 
environmental  impacts  of  the  action. 
The  identified  adcUtional  information, 
data,  analyses,  or  discussion  shoidd  be 
included  in  the  final  EIS. 


Category  3 — Inadequate 

EPA  does  not  believe  that  the  draft 
EIS  adequately  assesses  potentially 
sigmficant  environmental  impacts  of  the 
action,  or  the  EPA  reviewer  has 
identified  new,  reasonably  available 
alternatives  that  are  outside  of  the 
spectrum  of  alternatives  analyzed  in  the 
draft  EIS,  which  should  be  analyzed  in 
order  to  reduce  the  potentially 
significant  environmental  impacts.  EPA 
believes  that  the  identffied  additional 
information,  data,  analyses,  or 
discussions  are  of  such  a  magnitude  that 
they  should  have  full  public  review  at 
a  draft  stage.  EPA  does  not  believe  that 
the  draft  EIS  is  adequate  for  the 
purposes  of  the  NEPA  and/or  Section 
309  review,  and  thus  should  be  formally 
revised  and  made  available  for  public 
conunent  in  a  supplemental  or  revised 
draft  EIS. 

On  the  basis  of  the  potential 
sigmficant  impacts  involved,  this 
proposal  could  be  a  candidate  for 
referral  to  the  CEQ. 

Draft  EISs 

ERP  No.  D-AFS-J65290-UT  Rating 
EC2,  Snowbird  Ski  and  Summer  Resort 
Master  Development  Plan, 
Implementation,  Special-Use-Permit 
and  COE  Section  404  Permit,  Salt  Lake 
and  Lake  Counties,  Salt  Lake  City,  UT. 

Summary:  EPA  expressed 
environmental  concerns  over  potential 
adverse  impacts  to  water  quality, 
especially  increased  metal 
concentrations,  and  to  air  quality  from 
the  proposed  action. 

ERP  No.  D-AFS-J65292-WY  Rating 
EC2,  Cold  Springs  Ecosystem 
Management  Project,  Implementation, 
Enhancement  of  Tree  Harvesting  and 
Sale,  Medicine  Bow-Routt  National 
Forests,  Douglas  Ranger  District, 
Converse  and  Albany  Coimties,  WY. 

Summary:  EPA  expressed 
environmental  concerns  over  potential 
adverse  impacts  to  water  quality. 

ERP  No.  D-BLM-K65204-AZ  Rating 
EC2,  Hualapai  Mountain  Land 
Exchange/Plan  Amendment, 


Implementation,  Kingman  and  Dutch 
Flat,  Mohave  Coimty,  AZ. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  impacts  to  wildlife,  air  quality, 
and  water  resources  from  future 
development. 

ERP  No.  D-NPS-B65007-VT  Rating 
LOl,  Marsh-Billings  National  Historical 
Park,  General  Management  Plan, 
Implementation,  Woodstock,  VT. 

Summary:  EPA  had  no  objections  to 
the  proposed  project. 

ERP  No.  D-NPS-D61050-MD  Rating 
E02,  National  Harbor  Project, 
Construction  and  Operation  along  the 
Potomac  River  on  a  534  acre  site 
adjacent  to  the  Capital  Beltway  and 
Oxon  Hill  Manor,  COE  Section  10  and 
404  Permits,  Prince  George's  Coimty, 
MD. 

Summary:  EPA  expressed 
environmental  objections  about 
potential  adverse  impacts  to  aquatic 
resources,  especially  fin  fish  and  aquatic 
plants  and  wetlands.  EPA  suggests  that 
the  final  EIS  include  a  broader  range  of 
alterative. 

ERP  No.  D-NPS-^61101-MT  Rating 
EC2,  Glacier  National  Park,  General 
Management  Plan,  Implementation, 
Waterton  Glacier  International  Peace 
Park,  Lake  National  Park,  Flathead  and 
Glacier,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  adverse 
impacts  to  water  quality  and  wetland 
and  requested  a  full  air  quality  impact 
analysis  be  included  in  the  final  EIS. 

ERP  No.  D-NPS-K61221-CA  Rating 
LO,  Fort  Baker  Site,  Golden  Gate 
National  Recreation  Area, 
Comprehensive  Management  Plan, 
Implementation,  Marin  County,  CA. 
Summary:  EPA  expressed  a  lack  of 
objection  for  the  proposed  action. 

Final  EISs 

ERP  No.  F-AFS-B65006-VT 
Sugarbush  Ski  Resort  Project, 
Improvements  and  Development, 
Special-Use-Permit.  Green  Mountain 
National  Forest,  Rochester  Range 
District,  Fayston  and  Warren, 
Washington  County,  VT. 

Summary:  EPA's  concerns  about 
impacts  to  water  quality  and  wildlife 
habitate  were  adequately  addressed. 

ERP  No.  F-NOA-A91065-00  Atlantic 
Timas,  Swordfish  and  Sharks,  Highly 
Migratory  Species  Fishery  Management 
Plan. 

Summary:  Review  of  the  Final  EIS/ 
Regulation  was  not  deemed  necessary. 
No  formal  comment  letter  was  sent  to 
the  preparing  agency. 


Dated:  April  06, 1999. 
William  D.  Dickeraon, 

Office  of  Federal  Activities. 

(FR  Doc.  99-6935  Filed  4-8-99;  8:45  am] 

BILLMO  CODE  8660-«0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-e241-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental  Impact 
Statements  Filed  March  29, 1999 
Through  April  02, 1999  Pursuant  to 
40  CFR  1506.9. 
EIS  No.  990099,  Draft  EIS,  COE,  CA, 
Arroyo  Pasajero  Watershed  Feasibility 
Investigation,  Implementation,  Flood 
Damage  Reduction  Plan,  San  Joaquin 
River  Basin,  City  of  Huron,  Fresno 
County,  CA,  Due:  May  24, 1999, 
Contact:  Jerry  Fuentes  (916)  557- 
7490. 

EIS  No.  990100,  Draft  Supplement,  COE, 
MO,  St.  Johns  Bayou  and  New  Madrid 
Floodway,  Channel  Enlargement  and 
Improvement,  Flood  Control,  National 
Economic  Development  (NED) 
Mississippi  River  &  Tributaries,  MO, 
Due:  May  24, 1999,  Contact:  John 
Rumancik  (901)  544-3975. 

EIS  No.  990101,  Draft  EIS,  COE,  IL.  WI, 
Upper  Des  Plaines  River  Flood 
Damage  Reduction  Project, 
Recommended  Plan  to  Construction  a 
Lateral  Storage  Area,  National 
Economic  Development  (NED),  Lake 
County,  IL  and  Kenosha  and  Racine 
Counties,  WI,  Due:  May  24, 1999, 
Contact:  Keith  Ryder  (312)  353-6400. 

EIS  No.  99Q102,  Draft  Supplement, 
FHW,  CA,  Devil's  Slide  Bypass 
Improvements,  CA-1  To  Half  Moon 
Bay  Airport  to  Linda  Mar  Boulevard, 
Updated  Information,  Funding  and 
COE  Section  404  Permit,  Pacifica  and 
San  Mateo  Counties,  CA,  Due:  May 
24. 1999,  Contact:  Robert  F.  Tally 
(916) 498-5020. 

EIS  No.  990103,  Draft  Supplement, 
FHW,  CA,  CA-125  South  Route 
Location,  Adoption  and  Construction, 
between  CA-905  on  Otay  Mesa  to 
CA-54  in  Spring  Valley,  Updated  and 
Additional  Information,  Funding  and 
COE  Section  404  Permit,  San  Diego 
Coimty,  CA,  Due:  May  10.  1999, 
Contact:  C.  Glenn  Clinton  (916)  498- 
5037. 

EIS  No.  990104,  Draft  EIS,  AFS.  AL, 
Longleaf  Restoration  Project, 
Implement  a  Systematic  Five- Year 


Program  for  Restoration  of  the  Native 
Longleaf  Pine,  Conecuh  National 
Forest,  Conecuh  Ranger  District, 
Covington  and  Escambia  Coimties, 
AL,  Due:  May  24. 1999,  Contact: 
Robert  Taylor  (334)  222-2555. 
EIS  No.  990105.  Draft  EIS.  FHW,  NY, 
Stewart  Airport  Access 
Transportation  Improvement  Project, 
A  New  Interchange  on  1-84  at  Drury 
Lane.  Reconstruction  of  Drury  Lane 
and  a  new  East- West  Connector  Road 
from  Drury  Lane  to  Stewart 
International  Airport,  Funding, 
Towns  of  Montgomery.  Newburgh 
and  New  Windsor,  Orange  Coimty, 
NY,  Due:  Jxme  01, 1999,  Contact: 
Harold  J.  Brown  (518)  431-4157. 
EIS  No.  990106,  Final  Supplement, 
NOA,  Comprehensive  Amendment 
Addressing  Essential  Fish  Habitat  in 
Fishery  Management  Plans  for  the 
South  Atlantic  Region  for  Shrimp, 
Red  Drum,  Coral,  Coral  Reefs  and 
Live/Hard  Bottom  Habitat,  Spiny 
Lobster  Snapper-Grouper,  Coastal 
Migratory  Pelagics  and  Golden  Crab, 
South  Atlantic  Region,  Due:  May  10, 
1999,  Contact:  Michael  Bumette  (727) 
570-5305. 
EIS  No.  990107,  Final  EIS,  FRC,  MI,  IN, 
IL,  Vector  Pipeline  Project,  Natural 
Gas  Pipeline  and  Associated  above 
ground  Facilities  Construction  and 
Operation.  Approval.  JoHet.  IL  to 
Vector  Canada  at  the  International 
Border  near  St.  Clair.  MI,  several 
counties.  MI.  IN.  and  IL,  Due:  May  10. 
1999,  Contact:  Paul  McKee  (202)  208- 
2222. 
EIS  No.  990108,  Draft  Supplement.  AFS, 
ID,  Grade-Dukes  Timber  Sale, 
Proposal  to  Harvest  and  Regenerate 
Timber.  Implementation,  Cuddy 
Moimtain  Roadless  Area,  Payette 
National  Forest,  Weiser  Ranger 
District,  Washington  County,  Idaho, 
Due:  May  24,  1999,  Contact:  Dautis 
Pearson  (208)  253-0134. 
EIS  No.  990109,  Draft  EIS.  USN.  GU. 
Agana  Naval  Air  Station  Disposal  and 
Reuse.  Implementation.  Guam.  Due: 
May  24. 1999.  Contact:  John  Bigay 
(808)  471-9338. 
EIS  No.  990110.  Final  Supplement. 
COE.  CA.  Napa  River  and  Napa  Creek 
Flood  Protection  Project,  New  and 
Refined  Information,  City  of  Napa, 
Napa  Coimty,  CA.  Due:  May  10,  1999, 
Contact:  Karen  Shaffer  (916)  557- 
6734. 
EIS  No.  990111,  Final  EIS.  COE.  OR, 
Coos  Bay-North  Bend  Water  Board 
Water  Supply  Expansion  Project, 
(Formerly  Known  as  Joe  Ney  and 
Upper  Pony  Creek  Reservoirs 
Expansion  Project),  COE  Section  10 
and  404  Permits,  Coos  Coimty,  OR. 


Due:  May  27. 1999,  Contact  David 
Kurkoski  (503)  808^377. 

Dated:  April  6, 1999. 
Wiliiam  D.  Dickerson, 

Director,  Office  of  Federal  Activities. 
[FR  Doc.  99-8936  Filed  4-8-99;  8:45  am] 

BILUNQ  COOE  6660-«0-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  99-641] 

Request  for  Waiver  by  Sacramento 
County,  California,  to  Obtain  a  License 
to  Obtain  a  License  for  a  Frequency 
Allocated  for  Exclusive  Paging 
Operations  (929.0125  MHz) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  comments  requested. 

SUMMARY:  This  document  seeks 
comment  on  a  request  by  Sacramento 
County  California,  for  waiver  of  the 
Conunission's  rules  to  permit  it  to  use 
the  fiwjuency  929.0125  MHz  for  a  local 
alert  paging  system  that  would  support 
public  safety  services  provided  in 
Sacramento  and  Yolo  Coimties, 
California.  Sacramento  also  seeks 
waiver  of  a  licensing  freeze  that 
currently  governs  frequencies  in  the 
929-930  MHz  band  allocated  for 
exclusive  paging  operations. 
DATES:  Comments  are  due  on  or  before 
April  12, 1999.  and  reply  conunents  are 
due  on  or  before  April  19. 1999.^ 
ADDRESSES:  Federal  Communications 
Commission.  Office  of  the  Secretary, 
445  Twelfth  Street,  S.W.,  TW-325, 
Washington.  D.C.  20554.  SW, 
Washington,  D.C.  20554.  A  copy  of  each 
filing  should  be  sent  to  International 
Transcription  Services,  Inc.  (ITS),  1231 
20th  Street,  N.W..  Washington.  D.C. 
20036.  (202)  857-3800.  and  John 
Fernandez,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau,  Public 
Safety  and  Private  Wireless  Division, 
Policy  and  Rules  Branch,  445  Twelfth 
Street,  S.W.,  Room  4-C400,  Washington, 
D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Fernandez  at  the  Public  Safety  and 
Private  Wireless  Division,  Policy  and 
Rules  Branch  (202)  418-0680. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice.  DA  99-641,  released  on  April  1, 
1999  (DA  99-641).  The  full  text  of  the 
Public  Notice  is  available  for  inspection 
and  copying  during  normal  business 


>  Editorial  Note:  This  document  was  received  at 
the  OfBce  of  the  Federal  Register  on  April  7, 1999. 
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hours  in  the  Public  Safety  and  Private 
Wireless  Division  of  the  Wireless 
Teleconununications  Bureau,  Federal 
Communications  Commission,  445 
Twelfth  Street,  S.W..  Room  4-C207, 
Washington,  D.C.  20554.  The  complete 
text  of  this  Public  Notice  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  hitemational 
Transcription  Services,  1231  20th 
Street,  NW,  Washington,  DC  20036, 
202-857-3800.  Alternative  formats 
(computer  diskette,  large  print,  audio 
cassette  and  Braille)  are  available  to 
persons  with  disabilities  by  contacting 
Martha  Contee  at  (202)  418-0260,  TTY 
(202)  418-2555,  or  at  mcontee@fcc.gov. 
1.  On  December  16, 1998,  the  County 
of  Sacramento,  California  ("Sacramento 
County"  or  "the  County")  filed  a 
Request  for  Waiver  ("Waiver  Request") 
of  a  licensing  freeze  that  cvurently 
governs  frequencies  in  the  929-930 
MHz  band  allocated  for  exclusive 
paging  operations.  Sacramento  County 
requests  a  waiver  of  the  licensing  freeze 
to  permit  it  to  use  the  frequency 
929.0125  MHz  for  a  local  alert  paging 
system  that  would  support  public  safety 
services  provided  in  Sacramento  and 
Yolo  Coimties,  California.  The 
frequency  is  currently  unassigned  in  the 
Sacramento,  California,  area,  according 
to  the  County,  except  for  co-channel 
licensee  Stanford  University  Hospital. 
The  County  states  that  Stanford 
University  Hospital  concurs  with  the 
County's  request  to  use  the  channel 
together  on  a  shared  basis. 

2.  The  Coimty  filed  the  instant  Waiver 
Request  as  part  of  its  previously 
pending  application  (Application  File 
No.  D103979).  The  County  now  requests 
waiver  of  the  licensing  freeze  and  any 
other  Commission  rules  necessary  to 
grant  its  application,  pursuant  to 
Section  337(c)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 
337(c).  Section  337(c)  states  that  the 
Commission  shall  grant  an  application 
by  an  entity  seeking  to  provide  public 
safety  services  to  the  extent  necessary  to 
permit  the  use  of  unassigned 
frequencies,  if  the  Commission  makes 
five  specific  findings:  (1)  no  other 
spectrum  allocated  for  public  safety  use 
is  immediately  available;  (2)  there  will 
be  no  harmful  interference  to  other 
spectrum  users  entitled  to  protection; 
(3)  public  safety  use  of  the  frequencies 
is  consistent  with  other  public  safety 
spectrum  allocations  in  the  geographic 
area  in  question;  (4)  the  imassigned 
frequencies  were  allocated  for  their 
present  use  not  less  than  two  years  prior 
to  the  grant  of  the  application  at  issue; 
and  (5)  the  grant  of  the  application  is 
consistent  with  the  public  interest. 
"Public  safety  services"  are  defined  by 


47  U.S.C.  337(f)(1)  as  services,  the  sole 
or  principal  purpose  of  which  is  to 
protect  the  safety  of  life,  health,  or 
property,  that  are  provided  by  state  or 
local  government^  entities  or  by  non- 
governmental entities  authorized  by  the 
govenmiental  entity  whose  primary 
mission  is  the  provision  of  such 
services,  and  that  are  not  made 
commercially  available  to  the  public  by 
the  provider. 

3.  Sacramento  County  avers  that  the 
record  developed  in  pending 
Application  File  No.  D103979,  together 
with  the  instant  Waiver  Request, 
demonstrates  that  the  County  has 
satisfied  all  of  the  statutory 
requirements  for  a  grant  pursuant  to 
Section  337(c)(1). 

4.  Interested  parties  may  file 
comments  on  the  Waiver  Request  on  or 
before  April  12, 1999.  Parties  interested 
in  submitting  reply  conunents  must  do 
so  on  or  before  April  19, 1999.  All 
comments  should  reference  the  subject 
Waiver  Request  by  Sacramento  County, 
California,  DA  99-641,  and  shoiUd  be 
filed  with  the  Office  of  the  Secretary, 
Federal  Conununications  Commission, 
445  Twelfth  Street,  S.W..  TW-325, 
Washington,  D.C.  20554.  A  copy  of  each 
filing  should  be  sent  to  International 
Transcription  Services,  Inc.  (ITS),  1231 
20th  Street.  N.W.,  Washington,  D.C 
20036,  (202)  857-3800,  and  John 
Fernandez,  Federal  Communications 
Conunission,  Wireless 
Telecommunications  Bureau,  Public 
Safety  and  Private  Wireless  Division. 
Policy  and  Rules  Branch.  445  Twelfth 
Street,  S.W.,  Room  4-C400,  Washington. 
D.C.  20554. 

5.  The  full  text  of  the  Waiver  Request, 
comments,  and  reply  comments  will  be 
available  for  inspection  and  duplication 
during  regular  business  hours  in  the 
Public  Safety  and  Private  Wireless 
Division  of  the  Wireless 
Telecommunications  Bmeau,  Federal 
Commimications  Commission,  445 
Twelfth  Street,  S.W.,  Room  4-C207, 
Washington,  D.C.  20554.  Copies  also 
may  be  obtained  from  ITS. 

6.  Unless  otherwise  provided, 
requests  for  waiver  of  die  Commission's 
rules  are  subject  to  treatment  by  the 
Commission  as  restricted  proceedings 
for  ex  parte  purposes  under  section 
1.1208  of  the  Commission's  rules,  47 
CFR  1.1208.  Because  of  the  policy 
implications  and  potential  impact  of 
this  proceeding  on  persons  not  parties 
to  the  waiver  request,  we  believe  it 
would  be  in  the  public  interest  to  treat 
this  case  as  a  permit-but-disclose 
proceeding  imder  the  ex  parte  rules.  See 
sections  1.1200(a)  and  1.1206  of  the 
Commission's  rules,  47  CFR  1.1200(a). 
1.1206.  Therefore,  subsequent  to  the 


release  of  this  Public  Notice,  ex  parte 
presentations  that  are  made  with  respect 
to  the  issues  involved  in  the  subject 
Waiver  Request  will  be  allowed  but 
must  be  disclosed  in  accordance  with 
the  requirements  of  section  1.1206(b)  of 
the  Commission's  rules,  47  CFR  1206(b). 
Federal  Communications  Commission. 
Herbert  W.  Zeiler, 

Deputy  Chief,  Public  Safety  and  Private 
Wireless  Division,  Wireless 
Telecommunications  Bureau. 
IFR  Doc.  99-9017  Filed  4-8-99:  8:45  am) 
MLUNO  CODE  671 2-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  99-632] 

Request  for  Waiver  by  San  Mateo 
County,  California,  To  Otitain  a  License 
for  Ttiirty-one  Frequencies  Allocated 
for  Paging  Control  Operations 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice;  extension  of  time  for 

filing  reply  comments. 


summary:  This  docmnent  extends  the 
time  for  filing  reply  comments  on  a 
waiver  request  by  San  Mateo  Coimty, 
California,  to  permit  it  to  use  thirty-one 
frequencies  for  public  safety  purposes 
that  are  now  allocated  for  point-to- 
multipoint  paging  control  operation  in 
the  San  Francisco,  California,  area. 
DATES:  Reply  comments  are  due  on  or 
before  April  12. 1999.' 
ADDRESSES:  Federal  Communications 
Commission.  Office  of  the  Secretary, 
445  Twelfth  Street,  S.W.,  TW-325, 
Washington,  D.C.  20554.  SW, 
Washington,  D.C.  20554.  A  copy  of  each 
filing  should  be  sent  to  International 
Transcription  Services,  Inc.  (ITS),  1231 
20th  Street,  N.W..  Washington,  D.C. 
20036,  (202)  857-3800,  and  Peter  J. 
Daronco,  Federal  Cotomtmications 
Commission,  Wireless 
Telecommimications  Bureau,  Public 
Safety  and  Private  Wireless  Division, 
Policy  and  Rules  Branch,  445  Twelfth 
Street,  S.W.,  Room  4-C431,  Washington, 
D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  J.  Daronco  at  the  Public  Safety  and 
Private  Wireless  Division,  Policy  and 
Rules  Branch  (202)  418-0680. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order, 
DA  99-632,  released  on  March  31, 1999 
(DA  99-632).  The  full  text  of  the  Order 
is  available  for  inspection  and  copjdng 


'  Editorial  Note:  This  document  was  received  at 
the  Office  of  the  Federal  Register  on  April  7. 1999. 
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during  normal  business  hoiu^  in  the 
Public  Safety  and  Private  Wireless 
Division  of  the  Wireless 
Telecommimications  Bureau,  Federal 
Communications  Commission,  445 
Twelfth  Street,  S.W.,  Room  4-C207, 
Washington,  D.C.  20554.  The  complete 
text  of  this  Order  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  1231  20th  Street,  NW, 
Washington,  DC  20036,  202-857-3800. 
Alternative  formats  (computer  diskette, 
large  print,  audio  cassette  and  Braille) 
are  available  to  persons  with  disabilities 
by  contacting  Martha  Contee  at  (202) 
418-0260,  TTY  (202)  418-2555,  or  at 
mcontee@fcc.gov. 

1.  On  January  28, 1999,  San  Mateo 
County,  California  (the  Coimty),  filed 
the  captioned  application  and  request 
for  waiver  of  the  Commission's  Rules 
("Waiver  Request")  pursuant  to  Section 
337(c)  of  the  Conmiunications  Act  of 
1934,  as  amended,  47  U.S.C.  337(c).  On 
March  18, 1999,  the  Commission 
released  a  Public  Notice  seeking 
comment  on  the  Coimty's  Waiver 
Request  under  the  following  deadline 
dates:  March  29, 1999,  for  filing 
comments,  and  April  5, 1999,  for  filing 
reply  comments.  See  Wireless 
Telecommunications  Bureau  Seeks 
Comment  on  Request  for  Waiver  by  San 
Mateo  County,  California,  to  Obtain  a 
License  for  Thirty-one  Frequencies 
Allocated  for  Paging  Control  Operations, 
Public  Notice.  DA  99-537  (rel.  March 
18, 1999),  64  FR  14915  (March  29, 
1999). 

2.  On  March  19, 1999,  the  County 
filed  a  Motion  for  Extension  of  Time 
(Motion)  to  extend  the  deadline  date  for 
filing  reply  comments  to  April  12, 1999. 
The  Coimty  states  that  the  specific 
comment  schedule  adopted  in  the 
Public  Notice  imposes  severe 
constraints  on  the  County  because  its 
coimsel  will  be  traveling  and  unable  to 
address  this  matter  from  March  26  to 
April  5, 1999.  The  County  avers  that 
these  circumstances  will  make  it  nearly 
impossible  for  it  to  provide  full  and 
complete  reply  comments  by  April  5, 
1999,  and  it  requests  a  seven  (7)  day 
extension  of  deadline  date  for  reply 
comments. 

3.  It  is  the  policy  of  the  Commission 
that  extensions  of  time  are  not  routinely 
granted.  47  CFR  1.46(b).  Upon  review, 
however,  we  agree  that  an  extension 
will  afford  parties  the  necessary  time  to 
coordinate  and  file  reply  comments  that 
will  facilitate  the  compilation  of  a  more 
complete  record  in  this  proceeding.  We 
believe  that  a  seven  (7)  day  extension  of 
time  for  filing  reply  comments  should 
provide  an  adequate  opportimity  for  all 
parties  to  prepare  and  file  responsive 


and  complete  reply  comments  in  this 
proceeding  without  causing  imdue 
delay  to  the  Commission's  consideration 
of  this  proceeding. 

4.  Accordingly,  pursuant  to  the 
authority  of  Section  4(j)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(j),  and  section 
1.46  of  the  Commission's  Rules,  47  CFR 
1.46,  It  Is  Ordered  that  the  Motion  for 
Extension  of  Time  filed  by  the  County 
of  San  Mateo,  California,  on  March  19, 
1999,  is  granted.  Interested  parties  shall 
file  reply  comments  in  the  captioned 
proceeding  no  later  than  April  12, 1999. 

5.  This  action  is  taken  under 
delegated  authority  pursuant  to  sections 
0.131  and  0.331  of  the  Commission's 
rules,  47  CFR  0.131, 0.331. 

Federal  Conununications  Commission. 

John  J.  Borkowski, 

Chief,  Policy  and  Rules  Branch,  Public  Safety 

6- Private  Wireless  Division,  Wireless 

Telecommunications  Bureau. 

[FR  Doc.  99-9018  Filed  4-8-99;  8:45  am] 

BILUNG  COOE  STIZ-OI-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  99-494] 

Broadwave  Albany,  LLC,  et  al. 
Requests  for  Waiver  of  Rxed 
Microwave  Service  Rules 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

summary:  On  March  11, 1999,  the 
Public  Safety  and  Private  Wireless 
Division  released  a  public  notice 
seeking  comment  on  requests  made  by 
Broadwave  Albany,  L.L.C.,  et  al., 
(Broadwave),  for  waiver  of  various  part 
101  rules.  Broadwave  submitted  the 
waiver  requests  in  order  to  provide 
miiltichannel  video  programming, 
including  the  retransmission  of  local 
television  broadcast  signals,  to 
approximately  212  markets  throughout 
the  United  States.  Broadwave  also 
proposes  to  provide  internet  services  to 
consiuners  in  these  various  markets. 
DATES:  Comments  are  due  no  later  than 
April  12, 1999  and  reply  comments  are 
due  no  later  than  April  22, 1999. 
ADDRESSES:  Federal  Commimications 
Commission,  Office  of  the  Secretary, 
445  Twelfth  Street,  SW,  TW-A325. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Michael  Pollak  or  Shellie  Blakeney  of 
the  Policy  and  Rules  Branch,  Public 
Safety  and  Private  Wireless  Division, 
Wireless  Telecommunications  Bureau  at 
(202)  418-0680. 


SUPPLEMENTARY  INFORMATION: 

1.  On  January  8, 1999,  Broadwave 
filed  requests  for  waiver  of  sections 
101.105, 101.107, 101.109, 101.111, 
101.115, 101.139  and  101.683  of  the 
Commission's  rules,  47  CFR  101.105, 
101.107, 101.109, 101.111,  101.115, 
101.139, 101.603,  as  well  as  any  other 
fixed  microwave  radio  service  rules 
necessary  to  permit  the  processing  of  its 
applications  pertaining  to  deployment 
of  service  in  the  12.2-12.7  GHz  band. 
Broadwave  seeks  authority  to  provide 
multichannel  video  progranmiing, 
including  the  retransmission  of  local 
television  broadcast  signals,  to 
approximately  212  markets  throughout 
the  United  States.  Broadwave  also 
proposes  to  provide  internet  services  to 
consumers  in  these  various  markets. 

2.  In  its  waiver  requests,  Broadwave 
argues  that  compliance  with  the 
technical  limitations  contained  in 
sections  101.105, 101.107, 101.109, 
101.111  and  101.115  of  the 
Commission's  rules  would  inhibit  its 
proposed  operations  by  impeding  the 
introduction  of  a  service  that  would 
directly  compete  with  cable  television. 
Broadwave  further  argues  that  the 
additional  requested  waivers  (such  as 
exceptions  to  sections  101.39  and 
101.603)  are  necessary  in  order  to 
ensiire  the  expeditious  deployment  of 
its  proposed  services. 

3.  We  note  that  the  12.2-12.7  GHz 
band  is  the  subject  of  an  ongoing 
rulemaking  proceeding  and  was  one  of 
the  bands  listed  in  the  International 
Bureau's  Public  Notice  No.  SPB-141, 
released  on  November  2, 1998, 
establishing  a  final  cut-off  date  to  file 
applications  for  non-geostationary 
satellite  orbit  fixed  satellite  service  in 
the  12.2-12.7  GHz  fi^quency  band  that 
may  be  mutually  exclusive  with 
previously  filed  applications  of 
Skybridge,  L.L.C.  (Skybridge).  See 
Amendment  of  parts  2  and  25  of  the 
Commission's  rides  to  Permit  Operation 
of  NGSO  FSS  Systems  Co-Frequency 
with  GSO  and  "Terrestrial  Systems  in  the 
Ku-Band  Frequency  Range  and 
Amendment  of  the  Commission's  rules 
to  Authorize  Subsidiary  Terrestrial  Use 
of  the  12.2-12.7  GHz  Band  by  Direct 
Broadcast  Satellite  Licensees  and  Their 
Affiliates,  Notice  of  Proposed 
Rulemaking,  ET  Docket  No.  9&-206, 
FCC  98-310  (rel.  November  24, 1998). 
Broadwave  filed  applications  for  use  of 
the  12.2-12.7  GHz  frequency  band, 
proposing  to  use  technology  developed 
by  Northpoint  Technology  to  enable 
sharing  of  this  spectrum  writh  existing 
direct  broadcast  satellite,  geostationary 
satellite  and  other  fixed  microwave 
systems.  Broadwave  asserts  that  its 
proposed  service  will  be  on  a  secondary. 
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non-interfering  basis  to  direct  broadcast 
satellite  services  and  on  a  co-primary 
basis  with  any  new  fixed  satellite 
services,  such  as  that  proposed  by 
Skybridge. 

4.  Requests  for  waiver  of  the 
Commission's  rules  are  subject,  unless 
otherwise  provided,  to  treatment  by  the 
Commission  as  restricted  proceedings 
for  ex  parte  purposes  under  section 
1.1208  of  the  Commission's  rules,  47 
CFR  1.1208.  Because  of  the  policy 
implications  and  the  potential  impact  of 
this  proceeding  on  other  proceedings,  as 
well  as,  persons  not  parties  to  the 
waiver  requests,  we  believe  it  would  be 
in  the  public  interest  to  treat  this  case 
as  a  pennit-but-disclose  proceeding 
under  the  ex  parte  rules.  See  sections 
1.1200(a)  and  1.1206  of  the 
Commission's  rules,  47  CFR  1.1200(a), 
1.1206.  Therefore,  any  ex  parte 
presentations  that  are  made  with  respect 
to  the  issues  involved  in  the  subject 
waivers,  subsequent  to  the  release  of 
this  Public  Notice,  will  be  permissible 
but  must  be  disclosed  in  accordance 
with  the  requirements  of  section 
1.1206(b)  of  the  Commission's  ndes,  47 
CFR  1.1206(b). 

5.  The  full  text  of  the  Requests  for 
Waivers,  comments,  and  reply 
comments  are  available  for  public 
inspection  and  duplication  during 
regular  business  hours  in  the  Public 
Safety  and  Private  Wireless  Division, 
Wireless  Telecommunications  Biu«au, 
445  Twelfth  Street,  S.W.,  4-C207, 
Washington.  DC  20554.  Copies  also  may 
be  obtained  from  ITS.  1231  20th  Street. 
N.W.,  Washington.  DC  20036,  (202) 
857-3800. 

Federal  Communications  Ck)mmis8ion. 
D'wana  R.  Terry, 

Chief.  Public  Safety  Sr  Private  Wireless 
Division,  Wireless  Telecommunications 
Bureau. 

[FR  Doc.  99-8937  Filed  4-8-99;  8:45  am] 
BHJJNQ  CODE  6712-01-P 


Office  of  Inspector  General,  and  (2) 
matters  relating  to  the  Corporation's 
supervisory  activities. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
N.W.,  Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  April  7, 1999. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
(FR  Doc.  99-6995  Filed  4-7-99;  11:16  am] 

BIUING  COOE  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:00  a.m.  on  Thursday,  April  8, 
1999,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  piu«uant  to 
sections  552b(c)(2).  (c)(4).  (c)(6).  (c)(8). 
and  (c)(9)(A)(ii)  of  Title  5,  United  States 
Code,  to  consider  (1)  reports  from  the 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Infomurtlon  Collection 
Activities:  SutMnission  for  0MB 
Review;  Comment  Request 

action:  Notice  and  request  for 
comments. 


summary:  The  Federal  Emergency 
Management  Agency  is  submitting  a 
request  for  review  and  approval  of  an 
expired  information  collection.  The 
request  is  submitted  under  the 
emergency  processing  procedures  in 
Office  of  Management  and  Budget 
(OMB)  regulation  5  CFR  1320.13.  FEMA 
is  requesting  that  this  information 
collection  be  approved  by  April  5, 1999, 
for  use  through  October  1999. 

FEMA  plans  to  follow  this  emergency 
request  with  a  request  for  a  3-year 
approval.  The  request  will  be  processed 
imder  OMB's  normal  clearance 
procedures  in  accordance  with  the 
provisions  of  OMB  regidation  5  CFR 
1320.10.  To  help  us  with  the  timely 
processing  of  the  emergency  and  normal 
clearance  submissions  to  OMB,  FEMA 
invites  the  general  public  to  comment 
on  the  proposed  collection  of 
concerning  the  continuing  collection  of 
information,  which  is  necessary  for 
individuals  to  apply  for  disaster 
assistance  benefits.  The  forms  serve  as 
a  basic  screening  and  referral  document 
for  a  mmiber  of  other  Federal  and  State 
disaster  aid  programs  by  identifying 
applicant's  disaster  related  needs  and, 
in  some  cases,  determining  whether 
applicants  meet  the  basic  eligibility 
requirements  of  these  other  programs. 
SUPPLEMENTARY  INFORMATION:  This 
collection  is  in  accordance  with  FEMA's 


responsibilities  imder  44  CFR  section 
206.3  to  provide  an  orderly  and 
continuing  means  of  assistance  by  the 
Federal  Government  to  State  and  local 
governments.  The  assistance  provided 
helps  to  alleviate  the  suffering  and 
damage  that  result  from  major  disasters 
and  emergencies.  Under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act.  PubUc  Law  93-288.  as 
amended,  FEMA  may  provide  assistance 
to  meet  immediate  threats  to  life  and 
property  or  provide  for  temporary 
housing  resulting  from  a  major  disaster. 
Under  the  Personal  Responsibility  and 
Work  Opportimity  Reconciliation  Act  of 
1996,  Public  Law  104-193,  FEMA 
determines  eligibility  for  disaster 
assistance  through  verification  of 
citizenship  or  qualified  alien  status. 
Collection  of  Information: 
Title:  Disaster  Assistance  Registration, 
Applicant  Statement/ Authorization, 
Declaration  of  Applicant. 

Type  of  Information  Collection: 
Reinstatement  with  change  of  a 
previously  approved  collection. " 
OMB  Number:  3067-0009. 
Fonn  Numbers:  FEMA  Forms  90-69. 
90-69A  (Spanish  version)  Disaster 
Assistance  Registration;  90-69B,  90-69C 
(Spanish  version)  Applicant  Statement/ 
Authorization;  90-69  D,  90-69  E 
(Spanish  version)  Declaration  of 
Applicant. 

Abstract:  The  information  serves  as 
the  application  for  FEMA's  Disaster 
Housing  Program  and  the  Individual 
and  Family  Grant  Program  and  is 
relayed  to  other  Federal  and  State 
agencies  administering  disaster  relief 
programs  appropriate  to  the  applicant's 
needs.  Without  this  information, 
eligibility  for  disaster  assistance  cannot 
be  determined.  The  information  is 
obtained  by  telephone  calls  to  the 
Teleregistration  Center  or  from  a  face-to- 
face  interview.  Applicants  are  provided 
a  statement  regarding  the  Privacy  Act 
and  they  sign  a  statement  certifjing  the 
accuracy  of  their  information.  They  also 
sign  a  statement  reflecting  their  United 
States  citizenship  or  qualified  alien 
status. 

Affected  Public:  The  forms  are  used 
only  in  Presidentially  declared  major 
disasters  or  emergencies  to  allow 
individuals,  farmers,  small  business 
owners,  private  non-profit  organizations 
to  apply  for  Federal  disaster  assistance 
and  to  be  referred  to  other  appropriate 
State  and  local  agencies. 

Estimated  Total  Annual  Burden 
Houis: 
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FEMA  forms 

^to.  of  re- 
spondents 

Frequency  of 
response 

Hours  per  response 

Annual  burden 
hours  (round- 
ed) 

90-69 

540.000 
345,600 

1  time 

135.000 

90-69A  

1  time 

2  minutes  or  .03333 

90-69B  

90-69C  ; 

90-690  

11.520 

90-69E  

Total 

146.520 

Estimated  Cost:  All  costs  are  part  of 
customary  and  usual  business  practices. 

Comments 

Written  comments  are  solicited  to:  (a) 
Evaluate  whether  the  proposed  data 
collection  is  necessary  for  the  proper 
performance  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and,  (d)  minimize  the  biu-den 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  30  days  of  the  date  of 
this  notice. 

Addresses:  Interested  persons  should 
submit  written  comments  to  the  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regidatory  Affairs, 
Attn:  Desk  Officer  for  FEMA,  725  17th 
Street,  NW,  Room  10102,  Washington, 
DC  20503. 

For  Further  Information  Contact:  For 
additional  information,  contact  Kathy 
Fields,  Operations  Officer,  National 
Processing  Service  Center,  Denton,  TX 
(940)  591-7109.  Contact  Ms.  Anderson 
at  (202)  646-2625  for  copies  of  the 
proposed  collection  of  information. 

Dated:  March  29, 1999. 
Reginald  Truiillo, 

Director,  Program  Services  Division, 

Operations  Support  Directorate. 

[FR  Doc.  99-8904  Filed  4-«-99;  8:45  am] 

BILUNG  CODE  671S-01-P 


FEDERAL  EMERGENCY 
MANAGEMErn*  AGENCY 

[FEMA-1255-OR] 

Washington;  Amendment  No.  3  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Washington,  (FEMA-1255-DR),  dated 
October  16, 1998,  and  related 
determinations. 

EFFECTIVE  DATE:  March  26,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Washington  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  16, 1998: 

Residential  properties  located  at  205  and 
330  Highland  Park  Drive,  within  the  City  of 
Kelso  (Cowlitz  County)  for  Individual 
Assistance  and  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program) 

Robert  J.  Adamdk, 

Deputy  Associate  Director.  Response  and 

Recovery  Directorate. 

(FR  Doc.  99-8900  Filed  4-8-99;  8:45  am] 

BILLING  CODE  671 8-02-P 


FEDERAL  HOUSING  HNANCE  BOARD 

[No.  99-N-4] 

Federal  Home  Loan  Bank  Members 
Selected  for  Community  Support 
Review 

AGENCY:  Federal  Housing  Finance 

Board. 

action:  Notice. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  announcing 
the  Federal  Home  Loan  Bank  (FHLBank) 
members  it  has  selected  for  the  1998-99 
fifth  quarter  review  cycle  imder  the 
Finance  Board's  community  support 
requirement  regulation.  This  notice  also 
prescribes  the  deadline  by  which 
FHLBank  memlsers  selected  for  review 
must  submit  Community  Support 
Statements  to  the  Finance  Board. 
DATES:  FHLBank  members  selected  for 
the  1998-99  fifth  quarter  review  cycle 
must  submit  completed  Community 
Support  Statements  to  the  Finance 
Board  on  or  before  May  31, 1999. 
ADDRESSES:  FHLBank  members  selected 
for  the  1998-99  fifth  quarter  review 
cycle  must  submit  completed 
Community  Support  Statements  to  the 
Finance  Board  either  by  regular  mail: 
Office  of  Policy,  Research  and  Analysis, 
Program  Assistance  Division,  Federal 
Housing  Finance  Board,  1777  F  Street, 
N.W.,  Washington,  D.C.  20006;  or  by 
electronic  mail:  BATESP@FHFB.GOV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Penny  S.  Bates,  Program  Analyst,  Office 
of  Policy,  Research  and  Analysis, 
Program  Assistance  Division,  by 
telephone  at  202/408-2574,  by 
electronic  mail  at  BATESP@FHFB.GOV, 
or  by  regular  mail  at  the  Federal 
Housing  Finance  Board,  1777  F  Street, 
N.W.,  Washington,  D.C.  20006.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  202/408- 
2579. 

SUPPLEMENTARY  INFORMATION: 

L  Selection  for  Community  Support 
Review 

Section  10fg)(l)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  the 
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Finance  Board  to  promulgate 
regulations  establishing  standards  of 
conununity  investment  or  service  that 
FHLBank  members  must  meet  in  order 
to  maintain  access  to  long-term 
advances.  See  12  U.S.C.  1430(g)(1).  The 
regulations  promulgated  by  the  Finance 
Board  must  take  into  account  factors 
such  as  the  FHLBank  member's 
performance  under  the  Community 
Reinvestment  Act  of  1977  (CRA),  id. 
2901  et  seq.,  and  record  of  lending  to 
first-time  homebuyers.  Id.  1430(g)(2). 

Pursuant  to  the  requirements  of 
section  10(g)  of  the  Bank  Act,  the 
Finance  Board  has  promulgated  a 
commimity  support  requirement 
regulation  that  establishes  standards  a 
FHLBank  member  must  meet  in  order  to 
maintain  access  to  long-term  advances 
and  review  criteria  the  Finance  Board 
must  apply  in  evaluating  a  member's 
community  support  performance.  See 
12  CFR  part  936.  The  regulation 


includes  standards  and  criteria  for  the 
two  statutory  factors — C31A  performance 
and  record  of  lending  to  first-time 
homebuyers.  Id.  §  936.3.  Only  members 
subject  to  the  CRA  must  meet  the  CRA 
standard.  Id.  §  936.3(b).  All  members, 
including  those  not  subject  to  CRA, 
must  meet  the  first-time  homebuyer 
standard. /d.§  936.3(c). 

Under  the  mle,  the  Finance  Board 
selects  approximately  one-eighth  of  the 
members  in  each  FHLBank  district  for 
community  support  review  each 
calendar  quarter.  Id.  §  936.2(a).  The 
Finance  Board  vrill  not  review  an 
institution's  community  support 
performance  until  it  has  been  a 
FHLBank  member  for  at  least  one  year. 
Selection  for  review  is  not,  nor  should 
it  be  construed  as,  any  indication  of 
either  the  financial  condition  or  the 
community  support  performance  of  the 
member. 

Each  FHLBank  member  selected  for 
review  must  complete  a  Community 


Support  Statement  and  submit  it  to  the 
Finance  Board  by  the  May  31. 1999 
deadline  prescribed  in  this  notice.  Id. 
§  936.2(b)(l)(ii)  and  (c).  On  or  before 
May  1, 1999,  each  FHLBank  will  notify 
the  members  in  its  district  that  have 
been  selected  for  the  1998-99  fifth 
quarter  community  support  review 
cycle  that  they  must  complete  and 
submit  to  the  Finance  Board  by  the 
deadline  a  Commimity  Support 
Statement.  Id.  §  936.2(b)(2)(i).  The 
member's  FHLBank  will  provide  a  blank 
Commimity  Support  Statement  Form, 
which  also  is  available  on  the  Finance 
Board's  web  site  at  WWW.FHFB.GOV. 
Upon  request,  the  member's  FHLBank 
also  will  provide  assistance  in 
completing  the  Community  Support 
Statement. 

The  Finance  Board  has  selected  the 
following  members  for  the  1998-99  fifth 
quarter  community  support  review 
cycle: 


FEDERAL  HOME  LOAN  BANK  OF  BOSTOf*— OBTWCT  1 


People's  Bank  

Maritime  Bank  and  Trust  Company  

Farmington  Savings  Bank 

Glastonbury  Bank  &  Trust  .... 

Savings  Bank  of  Manchester  

Liberty  Bank  

Naugatuck  Savings  Bank  

Citizens  National  Bank 

The  Equity  Bank 

Windsor  Federal  S&LA 

Windsor  Locks  S&LA 

Co-operative  Bank  of  Concord  — . 

University  Credit  Union  

Brockton  Credit  Union  

Dedham  Cooperative  Bank 

Everett  Credit  Union 

Framingham  Co-operative  Bank 

Benjamin  Franklin  Savings  Bank  ..~. — 

Dean  Cooperative  Bank  

Greenfield  Savings  Bank  

Hanscom  Federal  Credit  Union  

Economy  Co-operative  Bank  — 

Mayflower  Cooperative  Bank  

Pacific  National  Bank  of  Nantucket 

Compass  Bank  

First  Citizens'  Federal  Credit  Union  .... 

North  Shore  Bank  ~ 

Berkshire  Bank - 

Pittsfield  Cooperative  Bank 

Sharon  Co-operative  Bank 

Slade's  Ferry  Trust  Company 

Central  Co-operative  Bank 

Savers  Co-operative  Bank 

Springfield  Institution  for  Savings  

Stoneham  Co-operative  Bank  

Martha's  Vineyard  Co-operative  Bank 

Ware  Co-operative  Bank  

United  Co-operative  Bank  

Westfield  Savings  Bank 

Flagship  Bank  and  Trust  Company  .... 
Cushnoc  Bank  and  Trust  Company  .... 

United  Bank  

First  National  Bank  of  Damariscotta  ... 

Gardiner  Savings  Institution,  FSB  

Machias  Savings  Bank  

Katahdin  Federal  Credit  Union 


Bridgeport,  CT 
Essex,  CT 
Farmington,  CT 
Glastonbury,  CT 
Manchester,  CT 
Middletown,  CT 
Naugatuck,  CT 
Putnam,  CT 
Wethersfield,  CT 
Windsor,  CT 
Windsor  Locks,  CT 
Acton,  MA 
Boston,  MA 
Brockton,  MA 
Dedham,  MA 
Everett.  MA 
Framingham,  MA 
Franklin,  MA 
Franklin,  MA 
Greenfield.  MA 

Hanscom  AFB,  MA 

Merrimac,  MA 

Middleborough,  MA 

Nantucket,  MA 

New  Bedford,  MA 

New  Bedford,  MA 

Peabody,  MA 

Pittsfield,  MA 

Pittsfield,  MA 

Sharon,  MA 

Somerset,  MA 

Somerville,  MA 

Southbridge,  MA 

Springfield,  MA 

Stoneham,  MA 

Vineyard  Haven,  MA 

Ware,  MA 

West  Springfield,  MA 

Westfield,  MA 

Worcester,  MA 

Augusta,  ME 

Bangor,  ME 

Damariscotta,  ME 

Gardiner,  ME 

Machias,  ME 

Millinocket,  ME 
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Centerpoint  Bank  

Connecticut  River  Bank,  N.A 

Claremont  Savings  Bank 

Peoples  Bank  of  Littleton  

Triangle  Credit  Union 

Lake  Sunapee  Bank.  F.S.B 

Sugar  River  Savings  Bank  

Olde  Port  Bank  and  Trust  Company  

Piscataqua  Savings  Bank  

Service  Credit  Union  

Domestic  Bank  

Rhode  Island  Hospital  Trust  National  Bank 

Warwick  Credit  Union 

Washington  Trust  Company .,... 

Bennington  Co-operative  S&LA,  Inc 

Factory  Point  National  Bank  

Heritage  Family  Credit  Union 

Passumpsic  Savings  Bank  


FEDERAL  HOME  LOAN  BANK  OF  NEW  YORK— DISTRICT  2 


Ocwen  Federal  Bank  FSB 

First  Savings  Bank  of  New  Jersey,  SLA 
American  Savings  Bank  of  New  Jersey 

Clifton  Savings  Bank.  S.L.A 

Sussex  County  Bank  

The  First  National  Bank  of  Hope 

Little  Falls  Bank 

Metropolitan  State  Bank , 

Magyar  Savings  Bank 

Lusitania  Savings  Bank,  fsb  

Roebling  Savings  Bank  

Franklin  Savings  Bank,  S.L.A 

Pulaski  Savings  Bank 

Monroe  Savings  Bank,  SLA 

Cayuga  Bank 

BSB  Bank  &  Trust  Company  

Ponce  de  Leon  Federal  Bank 

Atlantic  Liberty  Savings,  F.A 

Community  Capital  Bank  

Olympian  Bank  

Bank  of  Castile  

Catskill  Savings  Bank  

Cohoes  Savings  Bank 

Fulton  Savings  Bank 

Astoria  Federal  Savings  and  Loan  

First  Federal  Savings  of  Middletown  .... 

Amalgamated  Bank  of  New  York 

United  Orient  Bank 

Pittsford  Federal  Credit  Union 

Northfield  Savings  Bank 

Empire  Federal  Credit  Union  

Tarrytowns  Bank,  FSB 

CFS  Bank 

Bank  &  Trust  of  Puerto  Rico  , 


FEDERAL  HOME  LOAN  BANK  OF  PITTS8URGH— DISTRICT  3 


The  Travelers  Bank , 

Delaware  First  Bank,  FSB 

Wilmington  Savings  Fund  Society  

C&G  Savings  Bank  

Ambler  S&LA  ,..., 

First  Star  Savings  Bank  

First  FS&LA  of  Bucks  County  

Greater  Delaware  Valley  Savings  Bank  .-. 

Sharon  Savings  Bank  

ESB  Bank,  F.S.B 

County  Savings  Association 

Bank  of  Hanover  and  Trust  Company  

Hatboro  Federal  Savings 

First  FS&LA  of  Hazleton 

Security  Savings  Association  of  Hazleton 

William  Penn  Savings  and  Loan  Association 

Willow  Grove  Bank 

First  Keystone  Federal  Savings  Bank  


Bedford,  NH 
Charleston,  NH 
Claremont,  NH 
Littleton,  NH 
Nashua,  NH 
Newport,  NH 
Newport,  NH 
Portsmouth.  NH 
Portsmouth,  NH 
Portsmouth,  NH 
Cranston,  RI 
Providence,  RI 
Warwick,  RI 
Westerly,  RI 
Bennington,  VT 
Manchester  Can.,  VT 
Rutland,  VT 
St.  Johnsbury,  VT 


West  Palm  Beach,  FL 
Bayonne,  NJ 
Bloomfield,  NJ 
Cliflon,  NJ 
Franklin,  NJ 
Hope,  NJ 
Little  Falls,  NJ 
Montville,  NJ 
New  Brunswick,  NJ 
Newark,  NJ 
Roebling,  NJ 
Salem,  NJ 
Springfield,  NJ 
Williamstown,  NJ 
Auburn,  NY 
Binghampton,  NY 
Bronx,  NY 
Brooklyn,  NY 
Brooklyn,  NY 
Brooklyn,  NY 
Castile.  NY 
Catskill,  NY 
Cohoes,  NY 
Fulton,  NY 
Lake  Success,  NY 
Middletown,  NY 
New  York,  NY 
New  York,  NY 
Pittsford,  NY 
Staten  Island,  NY 
Syracuse,  NY 
Tanytown,  NY 
Westbury,  NY 
Hato  Rey,  PR 


Newark,  DE 
Wilmington,  DE 
Wilmington,  DE 
Altoona,  PA 
Ambler,  PA 
Bethlehem,  PA 
Bristol,  PA 
Broomall,  PA 
Darby,  PA 
EUwood  City,  PA 
Essington,  PA 
Hanover,  PA 
Hatboro,  PA 
Hazleton,  PA 
Hazleton,  PA 
Levittown,  PA 
Maple  Glen,  PA 
Media,  PA 
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Morton  Savings  and  Loan  Association 

Nesquehoning  Savings  Bank  

Third  Federal  Savings  Bank 

Malvjem  Federal  Savings  Bank  

First  Savings  Bank  of  Perkasie  — 

Crusader  Savings  Bank,  feb  

Fox  Chase  Federal  Savings  Bank  ......... 

Second  FS&LA  of  Philadelphia  

Washington  Savings  Association  

Bell  FS&LA  of  Bellevue 

Great  American  FS&LA  

Mellon  Bank,  F.S.B 

National  City  Bank  of  Pennsylvania  .... 

Progressive  Home  FS&LA 

Patriot  Bank 

Mercer  Coimty  State  Bank 

North  Penn  S«kLA  

Pennview  Savings  Bank  

Slovenian  S&LA  of  Canonsburg 

First  National  Bank  of  West  Chester  .. 

Bank  of  laeger - 

Bank  of  Movint  Hope,  Inc .' 

Commimity  Bank  of  Parkersburg 

Poca  Valley  Bank  — ■ 

AmeriBank 


FEDERAL  HOME  LOAN  BANK  OF  ATLANTAr— OBTWCT  4 


Covington  County  Bank .....; 

United  Bank  

AmSouth  Bank • ■ 

Peoples  Bank  of  North  Alabama ■ 

First  American  Bank 

The  Citizens  Bank - 

Eufala  Bank  &  Trust  Company 

First  Commercial  Bank 

Merchants  Bank 

Farmers  and  Merchants  Bank  .~ 

Bank  of  Mobile • 

Colonial  Bank 

Eagle  Bank  of  Alabama 

Community  Spirit  Bank 

Peoples  Bank  &  Trust  Company  

First  Federal  of  the  South  

First  National  Bank 

United  Security  Bank  

Century  National  Bank  • 

Citrus  and  Chemical  Bank 

Mackinac  Savings  Bank ••'■ 

First  Bank  of  Clewiston "•■ 

Regent  Bank • 

Dunnellon  State  Bank 

Gateway  American  Bank  of  Florida 

Desjardins  Federal  Savings  Bank 

Baric  of  Inverness 

Educational  Community  Credit  Union 

Monticello  Bank : • 

First  Federal  Savings  Bank  of  Florida 

Helm  Bank 

Tropical  Federal  Credit  Union 

Eastern  Financial  Credit  Union  . — 

SunTrust  Bank  

Bank  at  Ormond  By-the-Sea 

First  Community  Bank  of  Palm  Beach  County 

Peoples  First  Community  Bank  

Century  Bank,  F.S.B 

Highlands  Independent  Bank 

Raymond  James  Bank,  FSB  

Southern  Exchange  Bank 

United  Southern  Bank 

Federal  Employees  Credit  Union ~.. 

Sterling  Bank 

Bank  of  Adairsville 

Farmers  and  Merchants  Bank  ». ..•••. 

Montgomery  County  Bank 

AGE  Federal  Credit  Union  .'. 


Morton,  PA 
Nesquehoning,  PA 
Newtown,  PA 
Paoli,  PA 
Perkasie,  PA 
Philadelphia,  PA 
Philadelphia,  PA 
Philadelphia,  PA 
Philadelphia,  PA 
Pittsburgh,  PA 
Pittsburgh,  PA 
Pittsbiugh,  PA 
Pittsbiugh,  PA 
Pittsbu^,  PA 
Pottstown,  PA 
Sandy  Lake.  PA 
Scranton,  PA 
Souderton,  PA 
Strabane,  PA 
West  Chester,  PA 
laeger,  WV 
Mount  Hope,  WV 
Parkersbiug,  WV 
Walton,  WV 
Welch,  WV 


Andalusia,  AL 
Atmore.  AL 
Birmingham,  AL 
Cullman,  AL 
Decatur,  AL 
Enterprise,  AL 
Eufala,  AL 
Good  Hope,  AL 
Jackson,  AL 
Lafayette,  AL 
Mobile.  AL 
Montgomery,  AL 
Opelika,  AL 
Red  Bay,  AL 
Selma,  AL 
Sylacauga,  AL 
Talladega,  AL 
Thomasville,  AL 

Washington,  DC 

Bartow,  FL 

Boynton  Beach,  FL 

Clewiston,  FL 

Davie,  FL 

Dimnellon,  FL 

Ft.  Lauderdale.  FL 

Hallandale,  FL 

Inverness,  FL 

Jacksonville,  FL 

Jacksonville  Bch.,  FL 

Live  Oak,  FL 

Miami,  FL 

Miami,  ¥L 

Miramar,  FL 

Ocala,  FL 

Ormond  Beach,  FL 

Pahokee,  FL 

Panama  City,  FL 

Sarasota,  FL 

Sebring,  FL 

St.  Petersb.  Bch.,  FL 

Tampa,  FL 

Umatilla.  FL 

West  Palm  Beach,  FL 

West  Palm  Beach,  FL 

Adairsville,  GA 

Adel,  GA 

Alley,  GA 

Albcmy,  GA 
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First  Colony  Bank  

Citizens  Trust  Bank 

First  Union  National — Georgia  ..„ 

Union  County  Bank  

Peoples  Bank  of  Fannin  County  

First  National  Bank  of  Haralson  County  

Bank  of  Chickamauga  

SunTrust  Bank,  West  Georgia.  N.A 

Bank  of  Dahlonega  

The  Peoples  Bank  

Gainesville  Bank  and  Trust 

First  Citizens  Bank , 

South  Georgia  Bank,  FSB  

SunMark  Community  Bank 

Community  Trust  Bank  

Northeast  Georgia  Bank 

The  Peoples  Bank  

The  Community  Bank 

Westside  Bank  &  Trust  Company 

Metter  Banking  Company 

First  Security  National  Bank 

Family  Federal  Savings  Bank 

Crossroads  Bank  of  Georgia 

Independent  Bank  and  Trust  Company  

Citizens  First  Bank 

Farmers  and  Merchants  Bank  

Bank  of  Thomas  County  

Citizens  Bank  and  Trust  

Farmers  and  Merchants  Bank 

Back  and  Middle  River  FS&LA  

Bay-Vanguard  Federal  Savings  Bank 

Hull  Federal  Savings  Bank 

Ideal  Federal  Savings  Bank  

Northfield  Federal  Savings 

Provident  Bank  of  Maryland  

Susquehanna  Bank 

Vigilant  Federal  S4LA ^ 

F&M  Bank — Allegiance 

TMB  Federal  Credit  Union „ 

Cecil  Federal  Savings  Bank 

IR  Federal  Credit  Union  

GrandBank  

State  Employees'  Credit  Union  

Randolph  Bank  and  Trust  Company  

Rowan  Savings  Bank,  SSB  

Cabarrus  Bank  of  North  Carolina 

Central  Carolina  Bank  and  Trust  Company  ... 

Mechanics  &  Fanners  Bank 

Macon  Savings  Bank,  Inc.,  SSB  

Hertford  Savings  Bank,  SSB  

Bank  of  Carolinas 

Industrial  Federal  Savings  Bank  

Lexington  State  Bank 

Liberty  Savings  and  Loan  Association  

First  Savings  and  Loan  Association  

Mount  Gilead  Savings  and  Loan  Association 

State  Employees'  Credit  Union  

Taylorsville  Savings  Bank,  SSB  

Anson  Savings  Bank,  SSB  

Cooperative  Banjc  for  Savings,  Inc.,  SSB  

Branch  Banking  and  Trust  Company  

Home  Federal  S&LA  

Bank  of  Greeleyville  

The  County  Bank 

Greer  State  Bank  

Kingstree  Federal  S&LA  

Bank  of  Clarendon  

Anderson  Brothers  Bank  

Pickens  S&LA 

Bank  of  Travelers  Rest 

Napus  Federal  Credit  Union  

Bank  of  Southside  Virginia  

Apple  Federal  Credit  Union „.., 

Dominion  Savings  Bank  

Farmers  and  Merchants  Bank  

First  Colonial  Bank,  F.S.B 


Alpharetta,  GA 

Atlanta,  GA 

Atlanta,  GA 

Blairsville,  GA 

Blue  Ridge,  GA 

Buchanan,  GA 

Chickamauga,  GA 

Columbus,  GA 

Dahlonega,  GA 

Eatonton,  GA 

Gainesville,  GA 

Glennville,  GA 

Glennville,  GA 

Hawkinsville,  GA 

Hiram,  GA 

Lavonia,  GA 

Lithonia,  GA 

Loganville,  GA 

Marietta,  GA 

Metter,  GA 

Norcross,  GA 

Pelham,  GA 

Perry,  GA 

Powder  Springs,  GA 

Rome,  GA 

Summerville,  GA 

Thomasville,  GA 

Trenton,  GA 

Washington,  GA 

Baltimore,  MD 

Baltimore,  MD 

Baltimore,  MD 

Baltimore,  MD 

Baltimore,  MD 
Baltimore,  MD 

Baltimore,  MD 
Baltimore,  MD 
Bethesda,  MD 
Cabin  John,  MD 
Elkton,  MD 
Riverdale,  MD 
Rockville,  MD 
Towson,  MD 
Asheboro,  NC 
China  Grove,  NC 
Concord,  NC 
Durham,  NC 
Durham,  NC 
Franklin,  NC 
Hertford,  NC 
Landis,  NC 
Lexington,  NC 
Lexington,  NC 
Uberty,  NC 
Mebane,  NC 
Mount  Gilead,  NC 
Raleigh,  NC 
Taylorsville,  NC 
Wadesboro,  NC 
Wilmington,  NC 
Wilson,  NC 
Bamberg,  SC 
Greeleyville,  SC 
Greenwood,  SC 
Greer,  SC 
Kingstree,  SC 
Manning,  SC 
Mullins,  SC 
Pickens,  SC 
Travelers  Rest,  SC 
Alexandria,  VA 
Carson,  VA 
Fairfax,  VA 
Front  Royal,  VA 
Harrisonburg,  VA 
Hopewell,  VA 
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Imperial  Savings  and  Loan  Association 

Lee  Bank  and  Trust  Company 

Bank  of  Rockbridge —•■ 

Marathon  Bank 


FEDERAL  HOME  LOAN  BANK  OF  CmONNATV- OtSTRICT  S 


Farmers  Bank  and  Trust  Company  

Wilson  and  Muir  Bank  and  Trust  Company 

Bank  of  Marshall  County 

Bank  of  Cadiz  and  Trust  Company 

Bank  of  Columbia  

First  Federal  Savings  Bank 

Harrison  Deposit  Bank  and  Trust  Company 

Ft.  Thomas  Savings  Bank  

Fulton  Bank 


New  Farmers  National  Bank  of  Glasgow 

First  State  Bank  of  Greenville  

Farmers  Bank  

Peoples  Bank  and  Trust  Company 

Hopkinsville  Federal  Savings  Bank 

Planters  Bank,  Inc 

THE  BANK— Oldham  County  

Leitchfield  Deposit  Bank  &  Trust  Company 

Central  Bank  and  Trust  Company 

L&N  Federal  Credit  Union  

Citizens  Bank  of  Kentucky  

Farmers  Bank  and  Trust  Company 

Farmers  Bank  &  Trust  Company 

United  Community  Bank 

Exchange  Bank 

Monticello  Banking  Company ~ - •• 

Pioneer  Bank  

South  Central  Bank  of  Daviess  County  >... 

Salt  Lick  Deposit  Bank  • 

Blue  Grass  Federal  S&LA  

First  Commonwealth  Bank 

Commerce  Exchange  Bank  

Belpre  Savings  Bank  • 

The  First  Bremen  Bank — ••—' 

Farmers  Citizens  Bank 

Cambridge  Savings  Bank  "■• 

Centennial  Savings  Bank ; 

Eagle  Savings  Bank ■ 

Findlay  Savings  Bank — •• 

Guardian  Savings  Bank,  F.S.B •— 

Mercantile  Savings  Bank 

Oakley  Improved  Building  and  Loan  Company  ... 

Union  Savings  Bank  

Westwood  Homestead  Savings  Bsmk 

Winton  Savings  and  Loan  Company  

County  Savings  Bank , .—." 

First  Community  Bank  - • — 

Conneaut  Savings  &  Loan  Company 

Commercial  Bank 

Fort  Jennings  State  Bank  

Lincoln  Savings  and  Loan  Association  

People's  Building  Loan  and  Savings  Company  .... 

Lower  Salem  Commercial  Bank ■ 

First  Bank  of  Marietta 

Marietta  Savings  Bank  

Great  Lakes  Bank  • 

American  Savings  and  Loan  Association 

Farmers  State  Bank 

First  National  Bank .~ 

Chippewa  Valley  Bank  — ~"- 

Mutual  Federal  Savings  Bank  

Strongsville  Savings  Bank 

Central  Federal  Savings  and  Loan  Association  ... 

Peoples  Savings  and  Loan  Company 

Farmers  State  Bank .• 

Wihnington  Savings  Bank < •. 

Brighton  Bank 

Twin  City  Federal  Savings  Bank  

Cumberland  Bank  

Highland  Federal  Savings  and  Loan  Association 


Martinsville,  VA 
Pennington  Gap.  VA 
Raphine,  VA 
Winchester,  VA 


Bardstown,  KY 
Bardstown,  KY 
Benton,  KY 
Cadiz,  KY 
Columbia,  KY 
Cynthiana,  KY 
Cynthiana.  KY 
Ft.  Thomas,  KY 
Fulton.  KY 
Glasgow,  KY 
Greenville,  KY 
Hardinsburg,  KY 
Hazard,  KY 
Hopkinsville,  KY 
Hopkinsville,  KY 
LaGrange,  KY 
Leitchfield,  KY 
Lexington,  KY 
Louisville,  KY 
Madisonville,  KY 
Madisonville,  KY 
Marion,  KY 
Marrowbone,  KY 
Mayfield,  KY 
Monticello,  KY 
Munfordville,  KY 
Owensboro,  KY 
Owingsville,  KY 
Paris,  KY 
Prestonburg,  KY 
Beachwood.  OH 
Belpre,  OH 
Bremen,  OH 
Bucyrus,  OH 
Cambridge.  OH 
Cincinnati,  OH 
Qncinnati,  OH 
Cincinnati.  OH 
Cincinnati,  OH 
Cincinnati,  OH 
Cincinnati,  OH 
Cincinnati,  OH 
Cinciimati,  OH 
Cincinnati,  OH 
Columbus,  OH 
Columbus,  OH 
Conneaut,  OH 
Delphos.  OH 
Fort  Jennings,  OH 
Ironton,  OH 
Lebanon,  OH 
Lower  Salem,  OH 
Marietta,  OH 
Marietta,  OH 
Mentor,  OH 
Middletown,  OH 
New  Washington,  OH 
Orrville,  OH 
Rittman,  OH 
Sidney,  OH 
Strongsville,  OH 
Wellsville,  OH 
West  Liberty,  OH 
West  Salem,  OH 
Wilmington,  OH 
Brighton,  TN 
Bristol,  TN 
Carthage,  TN 
Crossville,  TN 
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Security  Federal  Savings  Bank  

Lauderdale  County  Bank  

Carroll  Bank  and  Trust  

First  National  Bank  of  Manchester 

The  Home  Bank  of  Tennessee 

Home  Banking  Company 


FEDERAL  HOME  LOAN  BANK  OF  INOtANAPOUS— DISTRICT  6 


Bedford  Federal  Savings  Bank  

FCN  Bank,  NA 

Montgomery  SA,  FA  

Decatiu-  Bank  and  Trust  Company 

United  Fidelity  Bank  

Springs  Valley  Bank  and  Trust  Company  . 

Pacesetter  Bank  

First  Federal  Savings  Bank 

Campbell  and  Fetter  Bank 

Progressive  Federal  Savings  Bank  

River  Valley  Financial  Bank  , , 

Fidelity  Federal  Savings  Bank  

State  Bank  of  Markle  

First  State  Bank  of  Middlebury 

Citizens  Financial  Services,  FSB  

Community  Bank  of  Southern  Indiana 

Regional  Federal  Savings  Bank 

Ameriana  Bank  of  Indiana,  FSB  

AmericanTrust  FSB  

Spencer  County  Bank  

Jackson  County  Bank  

Shelby  County  Bank  

Sobieski  FS  &  LA  of  South  Bend 

Security  Federal  Bank,  F.S.B 

Terre  Haute  Savings  Bank 

Frances  Slocum  Bank  and  Trust  Company 

Ann  Arbor  Commerce  Bank 

Flagstar  Bank 

Charlevoix  State  Bank  

Dearborn  Federal  Savings  Bank 

MFC  First  National  Bank 

Michigan  National  Bank 

Bank  West.  FSB 

AmeriBank,  FSB , 

Bank  of  Lakeview , 

Financial  Health  Credit  Union 

State  Employees  Credit  Union  

Independent  Bank-South  Michigan  

State  Savings  Bank 

Mason  State  Bank  ., 

Community  Federal  Credit  Union  

Team  One  Credit  Union  

Sidney  State  Bank 

Research  Federal  Credit  Union  

First  Bank  


FEDERAL  HOME  LOAN  BANK  OF  CHKAQO— DISTRICT  7 


Oxford  Bank  and  Trust 

Heartland  Bank  and  Trust  Company  .. 

Peoples  Bank  of  Kankakee  County  

Bridgeview  Bank  and  Trust  Company 

First  American  Bank 

United  Community  Bank , 

Amalgamated  Bank  of  Chicago  , 

Austin  Bank  of  Chicago 

Conmiunity  Bank  of  Lawndale  , 

First  Savings  Bank  of  Hegewisch „ 

St.  Paul  Federal  Bank  for  Savings  

First  Savings  Bank  of  Danville 

First  Mutual  Bank,  S.B. 

Clover  Leaf  Bank,  SB  

Illinois  Community  Bank  

Washington  Savings  Bank 

Elgin  Financial  Savings  Bank  

Harris  Bank  Frankfort  

Union  Savings  Bank 


Elizabethton,  TN 
HaUs.TN 
Himtlngdon,  TN 
Manchester,  TN 
Maryville,  TN 
Selmer,  TN 


Bedford,  IN 
Brookvllle,  IN 
Crawfordsville,  IN 
Decatur,  IN 
Evansville,  IN 
French  Lick,  IN 
Hartford  City,  IN 
Huntington,  IN 
Kendallvllle,  IN 
Lawrenceburg,  IN 
Madison,  IN 
Marion,  IN 
Markle,  IN 
Middlebury.  IN 
Munster,  IN 
New  Albany,  IN 
New  Albany,  IN 
New  Castle,  DM 
Peru,  IN 
Santa  Claus,  IN 
Seymour,  IN 
Shelbyvllle,  IN 
South  Bend,  IN 

St.  John,  IN 

Terre  Haute,  IN 

Wabash,  IN 

Aim  Arbor,  MI 

Bloomfield  Hills,  MI 

Charlevoix,  MI 

Dearborn,  MI 

Escanaba,  MI 

Farmington  Hills,  MI 

Grand  Rapids,  MI 

Holland,  MI 

Lakeview,  MI 

Lansing,  MI 

Lansing,  MI 

Leslie,  MI 

Manlstique,  MI 

Mason,  MI 

Plymouth,  MI 

Saginaw,  MI 

Sidney,  MI 

Warren,  MI 

West  Branch,  MI 


Addison,  IL 
Bloomington,  IL 
Bourbonnals,  IL 
Bridgeview,  IL 
CarpentersvlUe,  IL 
Chatham,  IL 
Chicago,  IL 
Chicago,  IL 
Chicago,  IL 
Chicago,  IL 
Chicago,  IL 
Danville,  IL 
Decatur,  IL 
Edwardsvllle,  IL 
Effingham.  IL 
Effingham,  IL 
Elgin, IL 
Frankfort,  IL 
Freeport,  IL 


Federal  Register /Vol.  64,  No.  68 /Friday,  April  9,  1999 /Notices 


17375 


Central  Trust  &  Savings  Bank  .'. 

UnionBank/Northwest ; 

Bank  of  Homewood  , 

Farmers  State  Bank  and  Trust  Company , 

Commonwealth  Credit  Union  „ ^ , 

First  FS&LA  of  Kewanee ,... 

Johnson  Bank  Illinois , 

Logan  County  Bank .° ^ 

Twin  Oaks  Savings  Bank „ 

Okaw  Building  and  Loan,  s.b .'. , 

Blackhawk  State  Bank  ...„ 

BankPlus „ „ , 

George  Washington  Savings  Bank „ „.,....^. , 

Bank  of  Palmyra 

Edgar  County  Bank  &  Trust  Company „ 

First  FS&LA  of  Pekin 

First  National  Bank ^ „ 

Mercantile  Trust  and  Savings  Bank , , „ 

State  Street  Bank  and  Trust  Company  

North  County  Savings  Bank 

American  B^ik  of  Rock  Island 

First  Savanna  Savings  Bank „ 

First  State  Bank  of  Shannon-Polo 

First  S&LA  of  South  Holland , 

Charter  Bank,  S.B ....„ 

Security  Bank,  s.b ^ 

Stillman  BancCorp,  NA  

Argo  Federal  Savings  Bank,  F.S.B 

Villa  Park  Trust  and  Savings  Bank 

Citizens  First  State  Bank  ., 

Hill-Dodge  Banking  Company „ 

Alpha  Community  Bank „ 

State  Bank  of  Waterloo „ 

Cardunal  Savings  Bank,  FSB „ _ „.. „ 

F&M  Bank— Algoma 

First  American  Credit  Union  

Jackson  County  Bank 

Marine  Bank  and  Savings „ 

State  Bank  of  Cross  Plains 

Commimity  Bank  of  Elkhom „ 

AM  Community  Credit  Union  ....„ _ 

Time  Federal  Savings  Bank ,. „ „ 

M&I  Marshall  &  Isley  Bank , „ 

Commimity  Bank  Spring  Green 

Tomahawk  Community  Bank,  S.S.B 

West  Allis  Savings  Bank  , 

FEDERAL  HOME  LOAN  BANK  OF  OES  MOM^— OlSmCT  • 

Security  State  Bank 

State  Savings  Bank „ 

Linn  Area  Credit  Union 

United  Security  Savings  Bank,  F.S.B. i 

Citizens  State  Bank „ 

Cresco  Union  Savings  Bank 

DeWitt  Bank  and  Trust  Company i 

Denver  Savings  Bank  ...» 

Hardin  County  Savings  Bank 

Peoples  State  Bank „ 

Peoples  Trust  and  Savings  Bank 

Midstates  Bank,  N.A 

Hills  Bank  and  Trust  Company 

First  State  Bank 

Iowa  Falls  State  Bank  

Citizens  Bank  :. 

Libertyville  Savings  Bank „ 

Maquoketa  State  Bank „ 

Union  State  Bank „ 

Citizens  State  Bank 

Mount  Vernon  Bank  and  Trust  Company „ 

Community  Bank  of  Muscatine »..„ 

Iowa  State  Bank  

Horizon  Federal  Savings  Bank 

Iowa  Trust  and  Savings  Bank 

Peoples  Bank  and  Trust 

Union  State  Bank 


Geneseo,  IL 
Hanover,  IL 
Homewood,  IL 
Jacksonville,  IL 
Kankakee,  IL 
Kewanee.  IL 
Lake  Forest,  IL 
Lincoln,  IL 
Marseilles,  IL 
Mattoon,  IL 
Milan,  IL 
Morton,  IL 
Oak  Lawn,  IL 
Palmyra,  IL 
Paris,  IL 
Pekin,  IL 
Pinckneyville,  IL 
Quincy,  IL 
Quincy,  IL 
Red  Bud,  IL 
Rock  Island,  IL 
Savanna,  IL 
Shannon,  IL 
South  Holland,  IL 
Sparta,  IL 
Springfield,  IL 
Stillman  Valley,  IL 
Summit,  IL 
Villa  Park.  IL 
Walnut,  IL 
Warsaw,  IL 
Washburn,  IL 
Waterloo,  IL 
West  Dundee,  IL 
Algoma,  WI 
Beloit,  WI 

Black  River  Falls,  WI 
Cedarbuig,  WI 
Cross  Plains.  WI 
Elkhom,  WI 
Kenosha,  WI 
Medford,  WI 
Milwaukee,  WI 
Spring  Green,  WI 
Tomahawk,  WI 
West  Allis,  WI 


Anamosa,  lA 
Baxter,  L\ 
Cedar  Rapids,  lA 
Cedar  Rapids,  LA 
Clarinda,  lA 
Cresco, lA 
DeWitt,  L\ 
Denver,  lA 
Eldora,  LA 
Elkader,  L\ 
Grand  Junction,  LA 
Harlan,  lA 
Hills.  L\ 
Huxley,  L\ 
Iowa  Falls,  LA 
Leon,  lA 
Libertyville,  lA 
Maquoketa,  lA 
Monona,  LA 
Monticello,  lA 
Mount  Vernon,  LA 
Muscatine,  LA 
Orange  City,  LA 
Oskaloosa,  lA 
Oskaloosa,  lA 
Rock  Valley.  L\ 
Rockwell  City,  lA 
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Security  State  Bank „ ^• 

Fremont  County  Savings  Bank 

Bank  Plus •• 

Washington  State  Bank 

Guidant  Life  Insurance  Company  

Guidant  Mutual  Insurance  Company  

Guidant  Specialty  Mutual  Insurance  Company 

Sterling  State  Bank  

Currie  State  Bank f 

State  Bank  of  Delano  

Inter  Savings  Bank,  fsb  

Steams  Bank  of  Evansville - 

1st  United  Bank  

Fortress  Bank 

Lake  City  Federal  S&LA  

Lake  Area  Bank  

Voyager  Bank  • 

Norwest  Bank  Minnesota,  N.A - 

Bayside  Bank 

The  American  Bank  of  Nashwauk  

State  Bank  of  New  Prague  

Nicollet  State  Bank  

Reliastar  Bank  (fka  Citizens  Savings  Bank) 

St.  James  Federal  S&LA 

RoundBank 

Community  Bank  Winsted  

Citizens  Bank  

Bank  of  Jacomo  

Boonslick  Bank  ....•: 

Community  State  Bank  of  Bowling  Green 

Mississippi  County  S&LA 

Clayco  State  Bank  •••• 

Union  State  Bank  and  Trust  of  Clinton 

First  National  Bank  and  Trust  Company  

Meramec  Valley  Bank 

New  Era  Bank 

Bank  Star  One  

American  Loan  and  Savings  Association 

Central  Trust  Bank 

Pony  Express  Bank  

Lafayette  County  Bank  of  Lexington/Wellington 

Peoples  Security  Bank  

Regional  Missouri  Bank 

Nodaway  Valley  Bank  

Independent  Farmers  Bank  

Heritage  State  Bank 

Palmyra  Saving  &  Building  Association,  F.A 

Perry  County  Savings  Bank,  FSB  

The  Citizens  Bank  of  Pilot  Grove,  Missouri 

Farmers  Bank  of  Portageville  

Pulaski  Bank,  a  Federal  Savings  Bank  

The  Merchants  and  Farmers  Bank  of  Salisbury 

Community  Bank  of  Pettis  County  

Empire  Bank  

Bank  of  the  BootHeel 

Bank  of  Washington 

West  Plains  Savings  and  Loan  Association  

First  and  Farmers  Bank  

First  International  Bank  &  Trust  

Norwest  Bank  South  Dakota,  N.A 

FEDERAL  HOME  LOAN  BANK  OF  DALLAS— DISTRICT  9 

Community  Bank  

Farmers  Bank  and  Trust  Company  

First  Arkansas  Valley  Bank  

Bank  of  Eureka  Springs  

Community  Bank  FSB  

Mcllroy  Bank  and  Trust 

First  National  Bank  of  Fort  Smith  

Bank  of  the  Ozarks,  nwa  - 

Simmons  First  Bank 

Bank  of  Lake  Village 

First  State  Bank 

Union  Bank  of  Mena 

First  Bank  of  Montgomery  County  


Sheldon,  L\ 
Sidney,  lA 
Swea  City,  lA 
Washington,  lA 
West  Des  Moines,  lA 
West  Des  Moines,  lA 
West  Des  Moines,  LA 
Austin,  MN 
Currie,  MN 
Delano,  MN 
Edina,  MN 
Evansville,  MN 
Faribault.  MN 
Houston,  MN 
Lake  City,  MN 
Lindstrom,  MN 
Mankato,  MN 
Minneapolis,  MN 
Minnetonka,  MN 
Nashwauk,  MN 
New  Prague,  MN 
Nicollet,  MN 
St.  Cloud,  MN 
St.  James,  MN 
Waseca,  MN 
Winsted,  MN 
Amsterdam,  MO 
Blue  Springs,  MO 
Boonville,  MO 
Bowling  Green,  MO 
Charleston,  MO 
Claycomo,  MO 
Clinton,  MO 
Columbia,  MO 
EUisville,  MO 
Fredericktown,  MO 
Fulton,  MO 
Hannibal,  MO 
Jefferson  City,  MO 
Kearney,  MO 
Lexington,  MO 
Licking,  MO 
Marceline,  MO 
Maryville,  MO 
Maysville,  MO 
Nevada,  MO 


Palmyra,  MO 

Perryviile,  MO 

Pilot  Grove,  MO 

Portageville,  MO 

Saint  Louis,  MO 

Salisbury,  MO 

Sedalia,  MO 

Springfield,  MO 

Steele,  MO 

Washington,  MO 

West  Plains,  MO 

Portland,  ND 

Watford  City,  ND 

Sioux  Falls,  SD 

Cabot,  AR 

Clarksville,  AR 
Dardanelle,  AR 

Eureka  Springs,  AR 

Fayetteville,  AR 

Fayetteville,  AR 

Fort  Smith,  AR 

Jasper,  AR 

Kenset,  AR 

Lake  Village,  AR 

,..., •••■■■••••••■ •■••• 

Lonoke,  AR 

Mena,  AR 

Mount  Ida,  AR 
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Bank  of  the  Ozarks,  wca ; 

First  State  Bank 

Bank  of  Salem  

First  Security  Bank  

Springdale  Bank  and  Trust  

UNICO  Bank  F.S.B 

Bank  of  Yellville  

Fidelity  Bank  and  Trust  Company  

First  National  Bank 

Schwegmann  Bank  and  Trust  Company  

Washington  Life  Insurance  Company 

Globe  Homestead  Federal  Savings  Association 

State-Investors  Savings  and  Loan,  FSA 

City  Bank  and  Trust  of  Shreveport , 

First  Federal  Savings  Bank 

Home  FS&LA  of  Shreveport 

Citizens  Bank  and  Trust  Company  of  Vivian  ... 

Cleveland  Community  Bank,  s.s.b 

First  National  Bank  of  Bolivar  Cotmty 

First  Federal  Bank  for  Savings 

SOUTHBank,  a  FSB 

Quitman  County  Federal  Credit  Union  

Commimity  First  National  Bank ~ 

Pioneer  Savings  Bank 

First  National  Bank  of  Santa  Fe 

Liberty  Bank,  SSB  

International  Bank  of  Commerce — Brownsville 

First  American  Bank  Texas,  S.S.B 

American  Bank,  N.A 

Pacific  Southwest  Bank , 

Bank  of  the  Southwest , 

Bluebonnet  Savings  Bank,  FSB 

Guaranty  Federal  Bank,  F.S.B , 

State  Bank  and  Trust  Company,  Dallas 

Del  Rio  Bank  &  Trust  Company 

Western  Bank  and  Trust , 

Mid-Coast  Savings  Bank,  S.S.B „ 

Bank  of  the  West , , 

Houston  Savings  Bank,  fsb 

New  Era  Life  Insurance  Company ■.... 

OmniBank,  N.A 

Southwest  Bank  of  Texas,  N.A 

First  National  Bank  of  Hughes  Springs  

Brazos  Bank,  N.A 

International  Bank  of  Commerce  

East  Texas  National  Bank  of  Marshall 

Interstate  Bank,  ssb  ,'. 

Cypress  Bank,  FSB 

Benchmark  Bank 

Peoples  State  Bank , 

Texas  State  Bank 

State  Bank  &  Trust  of  Seguin,  Texas  

Cedar  Creek  Bank 

Citizens  Bank  of  Lubbock  County  

Southside  Bank 

First  Victoria  National  Bank  

Texas  Bank  

International  Bank  of  Commerce 


Ozark,  AR 

Faricin,  AR 
Salem,  AR 
Searcy,  AR 
Springdale,  AR 
Trumann,  AR 
Yellville,  AR 
Baton  Rouge,  LA 
Gonzales,  LA 
Harvey,  LA 
Labyette,  LA 
Metairie,  LA 
Metairie,  LA 
Shreveport,  LA 
Shreveport,  LA 
Shreveport,  LA 
Vivian,  LA 
Cleveland,  MS 
Cleveland,  MS 
Columbia.  MS 
Corinth,  MS 
Marks.  MS 
Las  Cruces,  NM    • 
Roswell,  NM 
Santa  Fe,  NM 
Austin,  TX 
Brownsville,  TX 
Bryan.  TX 
Corpus  Christi,  TX 
Corpus  Christi,  TX 
Dallas,  TX 
Dallas,  TX 
Dallas,  TX 
Dallas,  TX 
Del  Rio,  TX 
Duncanville,  TX 
Edna,  TX 
El  Paso.  TX 
Houston,  TX 
Houston,  TX 
Houston,  TX 
Houston,  TX 
Hughes  Springs,  TX 
Joshua,  TX 
Laredo,  TX 
Marshall.  TX 
Perryton,  TX 
Pittsburg,  TX 
Quinlan,  TX 
Rocksprings,  TX 
San  Angelo,  TX 
Seguin,  TX 
Seven  Points,  TX 
Slaton.  TX 
Tyler,  TX 
Victoria,  TX 
Weatherford,  TX 
Zapata,  TX 


FEDERAL  HOME  LOAN  BANK  OF  TOPEKA— OtSTRICT  10 


Gateway  Credit  Union  

FirstBank  of  Avon 

Canon  National  Bank 

Ent  Federal  Credit  Union  

First  State  Bank,  Colorado  Springs  .. 

Citizens  State  Bank  of  Cortez 

Guaranty  Bank  and  Trust  Company 

1st  Choice  Bank  

Commercial  Bank  of  Leadville 

The  State  Bank 

FirstBank  of  Vail _ 

Community  State  Bank 

First  National  Bank 

City  State  Bank 

Liberty  Savings  Association,  FSA  .... 


Aurora,  CO 
Avon,  CO 
Canon  City,  CO 
Colorado  Springs,  CO 
Colorado  Springs,  CO 
Cortez,  CO 
Denver,  CO 
Greeley,  CO 
Leadville,  CO 
Rocky  Ford,  CO 
Vail.  CO 
Coffeyville,  KS 
Conway  Springs,  KS 
Fort  Scott,  KS 
Fort  Scott,  KS 
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First  FS&LA  of  Independence 

First  National  Bank  

Ida  Bank  and  Trust  Company  

MidAmerican  Bank  &  Trust  Company,  N.A 

Kansas  State  Bank  of  Manhattan  

Kansas  State  Bank 

Rose  Hill  State  Bank  

Bennington  State  Bank  

Security  State  Bank 

First  Federal  Savings  &  Loan  

Kaw  Valley  State  Bank  and  Trust  Company 

Fidelity  Bank 

Columbus  Federal  Savings  Bank  

Crete  State  Bank 

Equitable  Building  and  Loan  Association,  FSB 

Home  FS&LA  of  Grand  Island  

Hershey  State  Bank  ~ « 

Nebraska  National  Bank  

Home  FS&LA  of  Nebraska 

Lincoln  Federal  Savings  Bank  of  Nebraska 

Seciuity  Federal  Savings  

Sherman  County  Bank :... 

First  National  Bank  Northeast ,.. — 

Madison  County  Bank 

Pinnacle  Bank  

Bank  of  Norfolk 

First  American  Savings  Bank,  FSB 

Sidney  Federal  Savings  and  Loan  Association  . 

Dakota  County  State  Bank 

Tecumseh  Building  and  Loan  Association  

Fanners  State  Bank 

Bank  of  Commerce v 

Federal  Credit  Union : 

Bank  of  Cordell  

Grand  Lake  Bank 

Bank  of  Hydro  

Citizens  State  Bank  

First  Enterprise  Bank  

Union  Bank  and  Trust  Company  

Will  Rogers  Bank  

Community  Bank  and  Trust  Company 

ONECU  Federal  Credit  Union 


FEDERAL  HOME  LOAN  BANK  OF  SAN  FRANCISCO— OlSTRICT  11 


Fremont  Investment  and  Loan  ... 

Vista  Federal  Credit  Union  

Palomar  Savings  and  Loan  

First  Bank  and  Trust «... 

La  Jolla  Bank,  F.S.B 

Eastern  International  Bank  

People's  Bank  of  California  

Napa  National  Bank 

Wescom  Credit  Union  

San  Diego  County  Credit  Union 
Chevron  Federal  Credit  Union  .. 

United  Commercial  Bank  

Bank  USA  

Luther  Burbank  Savings  

Sentinel  Community  Bank  

Tracy  Federal  Bank,  F.S.B 


FEDERAL  HOME  LOAN  BANK  OF  SEATTLE— OBTRttT  12 


National  Bank  of  Alaska 

First  Bank  

First  S&LA  of  America  

Realty  Finance,  Inc 

Central  Pacific  Bank  

Territorial  Savings  and  Loan  Association 

Farmers  and  Merchants  State  Bank  

Home  FS&LA  of  Nampa,  Idaho 

Valley  Bank  of  Helena  

American  Bank  of  Montana  

Centennial  Bank 

Liberty  Federal  Bank.  A  S.B 


Independence,  KS 
Independence,  KS 
lola,  KS 

Leavenworth,  KS 
Manhattan,  KS 
Overbrook,  KS 
Rose  Hill,  KS 
Salina,  KS 
Scott  City,  KS 
WaKeeney,  KS 
Wamego,  KS 
Wichita,  KS 
Columbus,  NE 
Crete,  NE 
Grand  Island,  NE 
Grand  Island,  NE 
Hershey,  NE 
Kearney,  NE 
Lexington,  NE 
Lincoln,  NE 
Lincoln,  NE 
Loup  City,  NE 
Lyons,  NE 
Madison,  NE 
Mitchell,  NE 
Norfolk,  NE 
Omaha,  NE 
Sidney,  NE 
S.  Sioux  City,  NE 
Tecumseh,  NE 
Wallace,  NE 
Adair,  OK 
Bartlesville,  OK 
Cordell,  OK 
Grove,  OK 
Hydro,  OK 
Okemah,  OK 
Oklahoma  City,  OK 
Oklahoma  City,  OK 
Oklahoma  City,  OK 
Tulsa,  OK 
Tulsa,  OK 


Anaheim,  CA 
Burbank,  CA 
Escondido,  CA 
Huntington  Bch.,  CA 
La  Jolla,  CA 
Los  Angeles,  CA 
Los  Angeles,  CA 
Napa,  CA 
Pasadena,  CA 
San  Diego,  CA 
San  Francisco,  CA 
San  Francisco,  CA 
Santa  Cruz,  CA 
Santa  Rosa,  CA 
Sonora,  CA 
Tracy,  CA 


Anchorage,  AK 
Ketchikan,  AK 
Dededo,  GU 
Hilo,  HI 
Honolulu,  HI 
Honolulu,  HI 
Boise,  ID 
Nampa,  ID 
Helena,  MT 
Livington,  MT 
Eugene,  OR 
Eugene,  OR 
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Chetco  Federal  Credit  Union 

Bank  of  Southern  Oregon ^ 

West  Coast  Bank 

Pioneer  Trust  Bank,  N.A 

Wood  Products  Credit  Union 

Draper  Bank  and  Trust  

McKay  Dee  Hospital  Credit  Union  

American  Investment  Bank,  N.A 

Moimtain  America  Credit  Union  

Zions  First  National  Bank  of  Utah 

Kitsap  Community  Federal  Credit  Union 

The  Wheatland  Bank  „, 

Washington  State  Bank  NA 

Issaquah  Bank 

First  Community  Bank  of  Washington  

Cowlitz  Bank  

Pacific  Northwest  Bank  

United  Savings  and  Loan  Bank 

Viking  Community  Bank  

Spokane  Teachers  Credit  Union  

Sound  Banking  Company 

TAPCO  Credit  Union ...„. 

First  Savings  Bank  of  Washington 

Equality  State  Bank 

Security  First  Bank  

Ranchester  State  Bank  


Harbor,  OR 
Medford,  OR 
Newport,  OR 
Salem,  OR 
Springfield,  OR 
Draper,  UT 
Ogden,  UT 
Salt  Lake  City,  UT 
Salt  Lake  City,  UT 
Salt  Lake  City,  UT 
Bremerton,  WA 
Davenport,  WA 
Federal  Way,  WA 
Issaquah,  WA 
Lacey,  WA 
Longview,  WA 
Seattle,  WA 
Seattle,  WA 
Seattle,  WA 
Spokane.  WA 
Tacoma,  WA 
Tacoma,  WA 
Walla  Walla.  WA 
Cheyenne,  WY 
Cheyenne.  WY 
Sheridan,  WY 


n.  Public  Comments 

To  encourage  the  submission  of 
public  comments  on  the  commtmity 
support  performance  of  FHLBank 
members,  on  or  before  May  1, 1999, 
each  FHLBank  will  notify  its  Advisory 
Council  and  nonprofit  housing 
developers,  community  groups,  and 
other  interested  parties  in  its  district  of 
the  members  selected  for  community 
support  review  in  the  1998-99  fifth 
quarter  review  cycle.  12  CFR 
936.2(b)(2)(ii).  In  reviewing  a  member 
for  community  support  compliance,  the 
Finance  Board  will  consider  any  public 
comments  it  has  received  concerning 
the  member.  Id.  936.2(d).  To  ensure 
consideration  by  the  Finance  Board, 
comments  concerning  the  community 
support  performance  of  members 
selected  for  the  1998-99  fifth  quarter 
review  cycle  must  be  delivered  to  the 
Finance  Board  on  or  before  the  May  31, 
1999  deadline  for  submission  of 
Community  Support  Statements. 

By  the  Federal  Housing  Finance  Board. 
William  W.  Ginsberg, 
Managing  Director. 

[FR  Doc.  99-8934  Filed  4-8-99;  8:45  am] 
BHJJNG  CODE  STZS-OI-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 


DC  offices  of  the  Commission,  800 
North  Capitol  Street,  NW.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
Agreement  No.:  202-006190-089 
Titie:  Venezuelan  American  Maritime 

Association 
Parties: 

APL  Co.  Pte.  Ltd. 

Consorcio  Naviero  de  Ocddente  C.A. 

Crowley  American  Transport,  Inc. 

King  Ocean  Services  de  Venezuela 

Seaboard  Marine  of  Florida,  Inc. 
Synopsis:  The  proposed  modification 

would  authorize  the  parties  to  discuss 

and  agree  upon  the  terms  of  their 

respective  individual  service 

contracts,  to  exchange  information 

concerning  these  contracts,  and  agree 

on  voluntary  service  contract 

gtiidelines.  The  modification  also 

makes  other  conforming  and 

administrative  changes. 
Agreement  No.:  202-009648-107 
Title:  Inter-American  Freight  Conference 

D/B/A/  East  Coast  South  America 

Association 
Parties; 

Alianca  Transportes  Maritimos  S.A. 

APL  Co.  Pte.  Ltd. 

Columbus  Line 

Crowley  American  Transport 

Ivaran  Lines  Limited 

Libra  Navegacao  SA 

Mexican  Lhie  Limited 

P&O  Nedlloyd  B.V. 
Synopsis:  The  proposed  amendment 

modifies  Article  6(d)  to  authorize  the 


agreement  coimsel  to  act  as  agent  for 
the  parties  in  executing  and  filing 
amendments  to  the  Agreement.  It  also 
modifies  Article  14(a)  to  authorize  the 
parties  to  discuss  the  terms  and 
procedures  of  their  individual  service 
contracts  and  adopt  volimtary 
guidelines. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  April  5, 1999. 
Ronald  D.  Murphy, 
Assistant  Secretary. 

[FR  Doc.  99-8830  Filed  4-8-99;  8:45  am] 
BRJJNG  CODE  6730-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Future  Freight  Systems  Inc.,  48  Third 
Street,  South  Kearny,  NY  07032, 
Officers:  Joseph  Sade,  President,  Owen 
Colin  Stewart,  Vice  President. 
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Dated:  April  5, 1999. 
Ronald  D.  Murphy, 

Assistant  Secretary. 

(FR  Doc.  99-8829  Filed  4-8-99;  8:45  am) 

BILUNQ  CODE  673Q-01-M 


FEDERAL  RESERVE  SYSTEM 

Agency  infonnation  collection 
activities:  Announcement  of  Board 
approval  under  delegated  authority 
and  submlsalon  to  0MB 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System 
SUMMARY 

Background.  Notice  is  hereby  given  of 
the  final  approval  of  proposed 
information  collections  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  under  0MB  delegated 
authority,  as  per  5  CFR  1320.16  (0MB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public).  Board-approved 
collections  of  infonnation  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instrument(s)  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Financial  Reports  Section-Mary 
M.  West-Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551  (202-452-3829) 
OMB  Desk  Officer- Alexander  T.  Hunt- 
-Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington, 
DC  20503  (202-395-7860) 
Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  without  revision,  of  the  following 
reports: 

1 .  Report  tide:  Notification  of  Foreign 
Branch  Status 
Agency  form  number:  FR  2058 
OMB  Control  number:  7100-0069 
Frequency:  On  occasion 
Reporters:  State  member  banks, 
national  banks,  bank  holding 
companies.  Edge  and  agreement 
corporations. 
Annua/  reporting  hours:  20  hours. 
Estimated  average  hours  per  response: 
15  minutes. 
Number  of  respondents:  80 


Small  businesses  are  not  affected. 

General  description  of  report:  This 
infonnation  collection  is  mandatory  (12 
U.S.C.  321,  601,  602,  615,  and  1844(c)) 
and  is  not  given  confidential  treatment. 

Abstract:  Member  banks,  bank 
holding  companies,  and  Edge  and 
agreement  corporations  are  required  to 
notify  the  Federal  Reserve  System  of  the 
opening,  closing,  or  relocation  of  an 
approved  foreign  branch.  The  notice 
requests  information  on  the  location  and 
extent  of  service  provided  by  the 
branch,  and  is  filed  within  thirty  days 
of  the  change  in  status.  The  Federal 
Reserve  System  needs  the  information 
requested  on  the  FR  2058  form  to  fulfill 
supervisory  responsibilities  specified  in 
Regulation  K  including  the  supervision 
of  foreign  branches  of  U.S.  banking 
organizations. 

Regulation  K,  "International  Banking 
Operations,"  sets  forth  the  conditions 
under  which  a  foreign  branch  may  be 
established.  For  their  initial 
establishment  of  foreign  branches, 
organizations  must  request  prior  Federal 
Reserve  approval  as  directed  in 
Attachment  A  of  the  FR  K-1 , 
"International  Applications  and  Prior 
Notifications  Under  Subparts  A  and  C  of 
Regulation  K"  (OMB  No.  7100-0107). 
For  subsequent  branch  establishments 
into  additional  foreign  countries, 
organizations  must  give  the  Federal 
Reserve  System  forty-five  days  prior 
Moitten  notice  using  Attachment  B  of  FR 
K-1.  Organizations  use  the  FR  2058 
notification  to  notify  the  Federal 
Reserve  when  any  of  these  branches  has 
been  opened,  closed,  or  relocated. 

2.  Report  title:  International 
Applications  and  Prior  Notifications 
under  Subparts  A  and  C  of  RegiUation 
K. 

Agency  form  number:  FR  K-1 

OMB  control  number:  7100-0107 

Effective  date:  May  10, 1999. 

Frequency:  On  occasion 

Reporters:  State  member  banks, 
national  banks,  bank  holding 
companies.  Edge  and  agreement 
corporations,  and  certain  foreign 
banking  organizations. 

Annual  reporting  hours:  636  hours. 

Estimated  average  hours  per  response: 
Attachments  A  -  G:  10;  Attachments  H, 
1: 15;  and  Attachment  J:  20. 

Number  of  respondents:  36 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  601-604(a),  611-631, 1843(c){13), 
1843(c){14),  and  1844(c))  and  is  not 
given  confidential  treatment.  The 
applying  organization  has  the 
opportunity  to  request  confidentiality 
for  infonnation  that  it  believes  will 


qualify  for  a  Freedom  of  Information  Act 
exemption. 

Abstract:  The  FR  K-1  comprises  a  set 
of  applications  and  notifications  that 
govern  the  formation  of  Edge  or 
agreement  corporations  and  the 
international  and  foreign  activities  of 
U.S.  banking  organizations.  The 
applications  and  notifications  collect 
information  on  projected  financial  data, 
purpose,  location,  activities,  and 
management.  The  Federal  Reserve 
requires  these  applications  for 
regulatory  and  supervisory  purposes 
and  to  allow  the  Federal  Reserve  to 
fulfill  its  statutory  obligations  \mder  the 
Federal  Reserve  Act  and  the  Bank 
Holding  Company  Act  of  1956. 

Regulatory  Flexibility  Act  Statement: 
The  Board  certifies  that  the  extension  of 
the  above  applications  and  notifications 
is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act. 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  with  revision,  of  the  following 
reports: 

1.  Report  title:  Reports  Related  to 
Public  Welfare  Investments  of  State 
Member  Banks. 
Agency  fonn  number:  FR  H-6 
OMB  control  number:  7100-0278 
Effective  date:  May  10, 1999. 
Frequency:  Event-generated 
Reporters:  State  member  banks. 
Annua/  reporting  hours:  78  hours. 
Estimated  average  hours  per  response: 
Investment  Notice:  2;  Application:  2.75; 
Extension  of  divestitxure  period:  5 

Number  of  respondents:  35 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  required  to 
obtain  a  benefit  (12  U.S.C.  338a)  and  is 
generally  not  given  confidential 
treatment.  However,  if  the  information 
collected  contains  an  examination  rating 
(or  other  supervisory  information),  that 
information  would  be  exempt  from 
disclosure  (5  U.S.C.  552(b)(4)). 

Abstract:  The  FR  H-6  comprises  of  an 
investment  notice,  application  for  Board 
approval  of  an  investment,  and  request 
for  extension  of  the  divestiture  period  of 
an  investment.  The  state  member  banks 
may  make  certain  public  welfare 
investments  without  prior  Board 
approval,  they  need  only  notify  the 
Federal  Reserve.  Certain  other  public 
wel&re  investments  require  prior 
approval  and  the  request  must  be 
submitted  to  the  Board.  If  an  investment 
ceases  to  conform  to  certain 
requirements  the  state  member  bank 
must  divest  itself  of  the  investment.  In 
some  cases  the  bank  must  submit  a 
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request  for  extension  of  the  divestiture 
period.  The  proposed  revisions  for  the 
PR  H-6  would  conform  the  infonnation 
collection  with  the  recently  revised 
Regulation  H.  The  Board  is  eliminating 
the  requirement  that,  to  avoid  applying 
for  Board  approval,  the  investment  must 
be  smaller  than  2  percent  of  capital  and 
surplus.  This  should  residt  in  fewer 
applications  and  more  notices  of  . 
investments  not  requiring  Board 
approval.  Additionally,  a  requirement 
has  been  added  to  the  application  for 
Board  approval:  if  the  bank  is  not 
permitted  to  make  the  investment 
without  Board  approval,  the  institution 
must  explain  the  reason(s)  why  the 
investment  is  ineligible. 

Regulatory  Flexibility  Act  Analysis: 
Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  6050)))  the  Federal  Reserve 
hereby  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

2.  Report  title:  Application  for  Prior 
Approval  to  Become  a  Bank  Holding 
Company,  or  for  a  Bank  Holding 
Company  to  Acquire  an  Additional 
Bank  or  Bank  Holding  Company 

Agency  form  number:  FR  Y-3 

0^a  control  number:  7100-0121 

Frequency:  Event-generated 

Reporters:  Corporations  seeking  to 
become  bank  holding  companies,  or 
bank  holding  companies  and  state 
chartered  baoks  that  are  members  of  the 
Federal  Reserve  System 

Annual  reporting  hours:  30,443  houirs. 

Estimated  average  hours  per  response: 
Section  3(a)(1):  49  hours;  Section  3(a)(3) 
and  3(a)(5):  59.5  hours 

Number  of  respondents:  Piusuant  to 
Section  3(a)(1):  274;  Pursuant  to  Section 
3(a)(3)  and  3(a)(5):  286 
SmJall  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  sections  1842(a)(1),  (a)(3).  and 
(a)(5)  and  12  U.S.C.  section  1844(c)). 
Individual  respondent  data  are  available 
to  the  public  except  any  portions  which 
have  been  granted  confidential 
treatment  at  the  applicant's  request  (5 
U.S.C.  552  (b)(4)  and  (b)(b)). 

Abstract:  lliis  application  collects 
information  concerning  proposed  bank 
holding  company  formations,  , 
acquisitions,  and  mergers  betw^n 
banks  and  bank  holding  compani^  for 
review  by  the  Federal  Reserve.  The 
application  collects  financial  and 
managerial  information  and  data  on 
competitive  and  public  convenience 
factors. 

Current  Actions:  Tier  3  capital  is  now 
included  in  the  information  requested 
for  question  4.d  of  the  FR  Y-3  due  to 


changes  in  the  international  risk-based 
capital  standards.  Information  on  debt 
servicing  has  been  added  to  the  FR  Y- 
3  to  conform  the  report  with  revisions 
to  sections  225.24  and  225.17  of 
Regulation  Y. 

Clarifications  have  been  made  to  the 
"Competition  and  Convenience  and 
Needs"  section  of  the  application  to 
remove  certain  outdated  references. 
Question  11  of  this  section  has  been 
clarified  and  question  12  of  this  section 
has  been  revised  to  conform  with 
proposed  changes  to  the  Interagency 
Baidj  Merger  Act  Application  (FR  2070; 
0MB  No.  7100-0171).  In  addition, 
clarifications  were  made  to  the 
publication  requirements  for  this 
application. 

3.  Report  title:  Application  for  Prior 
Approval  to  Engage  Directly  or 
Indirectly  in  Certain  Nonbanking 
Activities. 

Agency  form  number:  FR  Y-4 

OMB  control  number:  7100-0121 

Frequency:  Event-generated 

Reporters:  Bank  holding  companies 

Armual  reporting  hours:  4,147  hours. 

Estimated  average  hours  per  response: 
Post-consummation:  0.50  hours; 
Expedited  notification:  5  hours; 
Complete  notification:  12  hours. 

Number  of  respondents:  Post- 
consummation:  29;  Expedited 
notification:  92;  Complete  notification: 
306. 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  §  1843  and  1844  (c)).  Individual 
respondent  data  are  available  to  the 
public  except  any  portions  granted 
confidential  treatment  at  the  applicant's 
request  (5  U.S.C.  §  552(b)(4)  and  (8)). 

Abstract:  This  form  is  completed  by  a 
bank  holding  company  seeking  prior 
approval  (1)  to  acquire  or  retain  the 
assets  or  shares  of  a  nonbank  company 
or  (2)  to  engage  de  novo  in  nonbank 
activities.  Most  applications  require 
information  on  the  proposed 
transaction,  information  on  competition 
and  public  benefits,  and  financial  and 
managerial  information.  For 
applications  to  engage  de  novo  in 
nonbank  activities  permissible  under 
Regulation  Y,  less  detailed  information 
is  required. 

Current  Actions:  The  Federal  Reserve 
has  revised  the  FR  Y-4  to  reflect  changes 
to  Regulation  Y  that  provide  for  two 
separate  streamlined  procedures  for 
certain  nonbanking  proposals  that  are 
intended  to  reduce  significantly 
regulatory  burden  and  to  improve  the 
ability  of  well-nm  bank  holding 
companies  to  respond  quickly  to 
changes  in  the  market  place.  The  FR  Y- 


4  has  become  a  notification  form  instead 
of  an  application. 

Final  approval  under  OMB  delegated 
authority  tilie  implementation  of  the 
fbllowmg  report: 

1.  Report  title:  Notice  for  Prior 
Approval  to  Become  a  Bank  Holding 
Company,  or  for  a  Bank  Holding 
Company  to  Acquire  an  Additional 
Bank  or  Bank  Holding  Company 

Agency  form  number:  FR  Y-3N 

OMB  control  number:  7100-0121 

Frequency:  Event-generated 

Reporters:  Corporations  seeking  to 
become  bank  holding  companies,  or 
bank  holding  companies  and  state 
chartered  banks  that  are  members  of  the 
Federal  Reserve  System. 

Armual  reporting  hours:  945  hours. 

Estimated  average  hours  per  response: 

5  hoius. 

Number  of  respondents:  189 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  §  1844(c)).  Individual  respondent 
data  are  available  to  the  public  except 
any  portions  which  have  been  granted 
confidential  treatment  at  the  applicant's 
request  (5  U.S.C.  552  (b)(4)  and  (b)(8)). 

Abstract:  The  Federal  Reserve  is 
implementing  the  FR  Y-3N  due  to 
Regidation  Y  revisions  that  provide  for 
streamlined  processes  for  reviewing 
applications  and  notifications  from 
respondents  meeting  certain  qualifying 
criteria.  The  FR  Y-3N  requests 
substantially  less  information  than  the 
previous  FR  Y-3  for  respondents  that 
meet  the  qualifying  criteria. 

Current  Actions:  The  FR  Y-3N 
reporting  form  is  used  for:  (1) 
notifications  filed  using  the  abbreviated 
notice  procedures  for  certain  BHC 
formations,  as  described  in  section 
225.17  of  Regulation  Y;  (2)  notifications 
filed  to  acquire  shares,  assets,  or  control 
of  a  bank,  or  a  merger  or  consolidation 
between  BHCs,  filed  under  the 
streamlined  procedures  described  in 
section  225.14  of  Regulation  Y,  and  (3) 
notifications  filed  to  acqiiire  a  nonbank 
insured  depository  institution  that 
require  approval  under  section  4  of  the 
BHC  Act,  if  the  BHC  and  the  proposal 
would  meet  all  of  the  criteria  for 
expedited  action  imder  section  225.14  if 
the  nonbank  insured  depository 
institution  were  a  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  5, 1999. 
Jennifer  J.  Johnson 
Secretary  of  the  Board. 
{FR  Doc.  9^-8824  Filed  4-8-99:  8:45am) 
BWing  Cedt  6210-01-F 
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FEDERAL  RESERVE  SYSTEM 

Agency  infonnation  collection 
activities:  Announcement  of  Board 
approval  under  delegated  auttiority 
and  submission  to  0MB 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 
SUMMARY 

Background.  Notice  is  hereby  given  of 
the  final  approval  of  a  proposed 
information  collection  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  imder  0MB  delegated 
authority,  as  per  5  CFR  1320.16  (0MB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public).  Board-approved 
collections  of  information  are 
incorporated  into  the  official  0MB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instrument(s)  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
'  been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  imless  it 
displays  a  currently  valid  OMB  control 
number, 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Financial  Reports  Section-Mary 
M.  West-Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551  (202-452-3829). 
OMB  Desk  Officer- Alexander  T.  Hunt- 
-Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington, 
DC  20503  (202-395-7860) 
Final  approval  under  OMB  delegated 
autiiority  of  the  extension  for  three 
yean,  vdthout  revision,  of  the  following 
report: 

1.  Report  title:  Recordkeeping 
Requirements  Associated  with  the  Real 
Estate  Lending  Standards  Regulation. 
Agency  fonn  number:  FR  H-5 
OMB  Control  number:  7100-0261 
Effective  Date:  May  10, 1999. 
Frequency:  Aggregate  report: 
Quarterly;  Policy  Statement:  On 
occasion. 
Reporters:  State  Member  Banks. 
Annua/  reporting  hours:  20,100  hours. 
Estimated  average  hours  per  response: 
Aggregate  Report:  5  hours;  Policy 
Statement:  20  hours. 

Number  of  respondents:  Aggregate 
Report:  989;  Policy  Statement:  16. 
Small  businesses  are  affected. 

General  description  o/ report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1828(o)).  Since  this  is  a 


recordkeeping  requirement  the  Federal 
Reserve  does  not  collect  this 
information  and  confidentiality  under 
the  Freedom  of  Information  Act  (FOIA) 
is  not  generally  an  issue. 

Abstract:  This  information  collection 
is  a  recordkeeping  requirement 
contained  in  the  Board's  Regulation  H 
(12  CFR  208.51)  that  implements  section 
304  of  the  Federal  Deposit  Insvirance 
Corporation  Improvement  Act  of  1991 
(FDICIA).  It  requires  state  member  banks 
to  adopt  and  maintain  a  vmtten  real 
estate  lending  policy.  Also,  banks  must 
identify  their  loans  in  excess  of  the 
supervisory  loan-to-value  limits  and 
report  (at  least  quarterly)  the  aggregate 
amoimt  of  the  loans  to  the  bank's  board 
of  directors. 

Regulatory  Flexibility  Act  Statement: 
Pursuant  to  section  605(b)  of  the 
Regulation  Flexibihty  Act  (RFA)  (5 
U.S.C.  605(b))  the  Federal  Reserve 
hereby  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  5, 1999. 
Jennifer  J.  Johnson. 
Secretary  of  the  Board. 
(FR  Doc.  99-^825  Filed  4-8-99;  8:45am] 

BIUJNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  April  23, 
1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaimie,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Michael  E.  Golden,  and  Steven  D. 
Schwartz,  both  of  Boca  Raton,  Florida; 
to  acquire  voting  shares  of  Southern 
Secxmty  Bank  Corporation,  Hollywood, 


Florida,  and  thereby  indirectly  acquire 
voting  shares  of  Southern  Security 
Bank,  Hollywood,  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  5, 1999. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  99-8827  Filed  4-8-99;  8:45  am) 
HLUNQ  COOE  6210-01-F 

FEDERAL  RESERVE  SYSTEM 

FormatkMis  of,  Acquisitions  by,  and 
Mergers  of  Bank  HokJing  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  vnll  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  eniunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  othenvise  noted,  nonbanking 
activities  vsrill  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  3, 1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Citizens  Bancshares  of  Southwest 
Florida,  Naples,  Florida;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
National  Bank  of  Southwest  Florida, 
Naples,  Florida  (in  organization). 
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Board  of  Governors  of  the  Federal  Reserve 
System,  April  5, 1999. 

JennifiBr  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  99-8826  Filed  4-8-99;  8:45  am] 

BIUJNQ  CODE  6210-01-f 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  NonlMinldng  Activities  or 
to  Acquire  Companies  ttiat  are 
Engaged  in  Permissible  Nonbanidng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  edso  will  be  available  for  . 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  ofBces  of  the  Board  of  Governors 
not  later  than  April  23, 1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Southern  Security  Bank 
Corporation,  Hollywood,  Florida;  to 
acquire  First  Colonial  Securities  Group, 
Inc.,  Boca  Raton,  Florida,  and  thereby 
engage  in  providing  financial  and 
investment  advisory  services,  pursuant 
to  §  225.28(b)(6)  of  Regulation  Y;  in 
agency  transactional  services  for 
customer  investments,  pursuant  to  § 
225.28(b)(7)  of  Regiilation  Y;  and  in 
investment  transactions  as  principal, 
pursuant  to  §  225.28(b)(8)  of  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 


1 .  Wells  Fargo  &■  Company,  San 
Francisco,  California;  Norwest 
Mortgage,  Inc.,  Des  Moines,  Iowa;  and 
Norwest  Ventures,  LLC,  Des  Moines, 
Iowa;  to  engage  de  novo  through  their 
subsidiary.  New  England  Home  Loans, 
LLC,  Hamden,  Connecticut,  through  a 
joint  venture  vdth  Beazley  Mortgage 
LLC,  New  Haven,  Connecticut,  in 
mortgage  lending,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  5, 1999. 

Jennifer  J.  Jolinson, 

Secretary  of  th  e  Board. 

[FR  Doc.  99-8828  Filed  4-8-99;  8:45  am] 

BIUJNQ  COOE  «210-01-F 


FEDERAL  RESERVE  SYSTEM 

Sunsliine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
April  14, 1999. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procediual  and  other  information  about 
the  meeting. 

Dated:  April  7, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-8986  Filed  4-7-99;  10:53  am] 
BNJJN6  COOE  621IH>1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Heeltti  Care  Policy  and 
Reaearch  Privacy  Act  of  1974;  Annual 
Publication  of  Systema  of  Records 

AGENCY:  Agency  for  Health  Care  Policy 
and  Research,  HHS. 

ACTION:  Annual  publication  of  revisions 
to  HHS  Privacy  Act  system  notices. 

SUMMARY:  The  Agency  for  Health  Care 
Policy  and  Research  (AHCPR)  is 
publishing  this  notice  in  accordance 
with  the  Office  of  Management  and 
Budget  Circular  No.  A-130,  Appendix  I, 
Federal  Agency  Responsibilities  for 
Maintaining  Records  About  Individuals, 
which  requires  that  agencies  review 
each  system  of  records  annually  and 
publish  any  minor  changes  in  the 
Federal  Register. 

AHCPR  has  completed  the  annual 
review  of  its  systems  of  records  and  is 
publishing  below  (1)  the  table  of 
contents  which  lists  all  active  systems 
of  records  in  AHCPR,  and  (2)  those 
minor  changes  which  an  individual 
needs  to  know  to  obtain  his  or  her 
records,  such  as  changes  in  the  system 
location  of  records  or  the  address  of 
system  managers. 

Dated:  March  29, 1999. 
Jolin  M.  Eiaenlierg, 
Administrator. 

Table  of  Contents 

09-35-0001    Agency  for  Health  Care  Policy 
and  Research,  Grants  Information  and 
Tracking  System  with  Contracts 
Component  (GIAnT),  HHS/AHCPR/OM 

09-35-0002    Agency  for  Health  Care  Policy 
and  Research,  Medical  Expenditure 
Panel  Smvey  (MEPS)  and  National 
Medical  Expenditure  Survey  2  (NMES  2), 
HHS/AHCPR/CCFS 

09-35-0001 

SYSTEM  NAME: 

Grants  Information  and  Tracking 
System  With  Contracts  Component 
(GIAnT),  HHS/AHCPR/OM. 

Minor  changes  have  been  made  to  this 
system  notice.  The  following  category  is 
hereby  revised: 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

GIAnT  Policy-Coordinating  Official, 
GIAnT  Administrator,  Office  of 
Management,  Agency  for  Health  Care 
Policy  and  Research,  Executive  Office 
Center,  2101  E.  Jefferson  Street, 
Rockville,  Maryland  20852,  (301)  594- 
1439. 

Director,  Division  of  Grants 
Management,  Office  of  Management, 
AHCPR,  Executive  Office  Center,  Suite 
601.  2101  E.  Jefferson  Street,  Rockville, 
Maryland  20852. 
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09-35-0002 


SYSTEM  NAME: 

Medical  Expenditure  Panel  Survey 
(MEPS)  and  National  Medical 
Expenditure  Survey  2  (NMES  2).  HHS/ 
AHCPR/CCFS. 

Minor  changes  have  been  made  to  this 
system  notice.  The  following  category  is 
hereby  revised: 

SYSTEM  MA^4AGER(S)  AND  ADDRESS: 

Director,  Survey  Operations  Team, 
CCFS/AHCPR,  Executive  Office  Center, 
Suite  501,  2101  East  Jefferson  Street, 
Rockville,  Maryland  20852. 

[FR  Doc.  99-8823  Filed  4-^-99;  8:45  am] 

BILUNG  CODE  4160-eO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  And 
Prevention 

[INFO-99-14] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506  (c)  (2)  (A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  proposed  projects  or 
to  obtain  a  copy  of  the  data  collection 


plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu-den  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Penyman,  CDC  Assistant  Reports   - 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

1.  An  Evaluation  Study  of 
Tuberculosis  Control  and  Prevention 
Measures  Implemented  in  Large  City 
and  County  Jails — New — ^The  Centers 
for  Disease  Control  and  Prevention 
(CDC),  National  Center  for  HIV,  STD,  TB 
Prevention  (NCHSTP),  Division  of  TB 
Elimination,  Field  Services  proposes  to 
conduct  a  survey  to  determine  the 
extent  that  jails  have  implemented  the 
1996  recommendations  of  the  Advisory 
Council  for  the  Elimination  of 
Tuberculosis,  Prevention  and  Control  of 
Tuberculosis  in  Correctional  Facilities 


[MMWR  1996:45  (No.  RR-8)].  The 
purpose  of  this  evaluation  is  to 
determine  to  what  extent  the 
recommendations  have  been 
implemented  and  to  identify  barriers  for 
implementation  of  the 
recommendations.  The  objectives  are  to 
define  the  knowledge  of  the 
recommendations  among  correctional 
staff,  to  identify  barriers  for  the 
adoption  and  implementation  of  the 
recommendations,  and  to  initiate  a 
dialogue  between  public  health  emd 
correctional  officials  on  how  to  utilize 
the  study  results  for  improving  TB 
control  and  prevention  in  the  jails. 

This  project  will  assess  the  types  and 
adequacy  of  the  TB  control  measures 
that  are  in  place  in  jails.  The  first 
component  of  this  project  is  a  survey  of 
the  largest  jails  to  define  the  size  of  the 
TB  problem  in  their  populations,  to 
review  the  infection  control  procediu^s 
that  are  in  place,  and  determine  the 
tracking  mechanisms  for  information 
concerning  skin  test  results  and 
completion  of  therapy.  The  second 
component  consists  of  on-site 
observation  of  the  infection  control 
process  to  observe  the  processing  and 
evaluation  of  inmates  and  the  infection 
control  infrastructure  (e.g.,  isolation 
procedures). 

The  evaluation  project  will  be 
volvmtary  and  only  correctional  staff 
will  participate;  no  prisoners  will  be 
interviewed  or  asked  to  complete  a 
written  survey.  The  total  cost  to 
respondents  is  $0.00. 


Respondents 

Number  of 
respondents 

Responses 

per 
respondent 

Hours  per 

response  (in 

hrs.) 

Total  burden 
hours 

50 
10 

1 
1 

2 
12 

100 

Site  visits 

120 

Total 

220 

2.  Gene-Environment  Interactions  in 
Beryllium  Sensitization  and  Disease 
Among  Current  and  Former  Beryllium 
Industry  Workers — NEW  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  Beryllium  is  a  light 
weight  metal  with  wide  application  in 
modem  technology.  The  size  of  the  USA 
.  workforce  at  risk  of  beryllium  exposure 
is  estimated  at  approximately  30,000, 
with  exposed  workers  in  primary 
production,  nuclear  power  and 
weapons,  aerospace,  scrap  metal 
reclaiming,  specialty  ceramics,  and 
electronics  industries.  Demand  for 
berylliimi  is  growing  worldwide,  which 
means  that  increasing  numbers  of 
workers  are  likely  to  be  exposed.  An 


acute  pneumonitis  due  to  occupational 
exposure  to  beryllium  was  common  in 
the  1940s  and  1950s,  but  has  virtually 
disappeared  with  improvements  in 
work-site  control  measures.  Even  with 
the  improved  controls,  as  many  as  5% 
of  currently-exposed  workers  will 
develop  chronic  beryllium  disease 
(CBD). 

CBD  is  a  chronic  granulomatous  limg 
disease  mediated  through  a  poorly 
understood  immunologic  mechanism  in 
workers  who  become  sensitized. 
Sensitization  can  be  detected  using  a 
blood  test,  that  is  used  by  the  industry 
as  a  screening  tool.  The  screening  test 
for  sensitization  was  first  reported  in 
1989,  but  many  questions  remain  about 


the  natural  history  of  sensitization  and 
disease,  as  well  as  exposiue  risk  factors. 
Sensitized  workers,  identified  through 
workplace  screening  programs,  undergo 
clinical  diagnostic  tests  to  determine 
whether  they  have  CBD.  The  proportion 
of  sensitized  workers  who  have 
beryllium  disease  at  initial  clinical 
evaluation  has  varied  from  41-100%  in 
different  workplaces.  Sensitized 
workers  often  develop  CBD  with  follow- 
up,  but  whether  all  sensitized  workers 
will  eventually  develop  berylliiun 
disease  is  unknovtrn.  Early  diagnosis  at 
the  subclinical  stage  and  careful  follow- 
up  seems  prudent  in  that  CBD  usually 
responds  to  corticosteroid  treatment. 
However,  the  efficacy  of  screening  in 
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preventing  adverse  outcomes  of  the 
disease  has  not  yet  been  evaluated. 
While  recent  research  has  suggested  that 
a  genetic  determinant  of  the  immune 
response  could  be  a  susceptibility 
factor,  this  has  not  been  well 
characterized. 

The  National  Institute  of 
Occupational  Safety  and  Health 
(NIOSH)  wants  to  determine  how 
berylliimi  workers  and  former  workers 
develop  beryllium  disease  and  how  to 


prevent  it.  Through  the  proposed  study, 
NIOSH  has  the  opportunity  to 
contribute  to  the  scientific 
understanding  of  this  disease  in  the 
context  of  environmental  and  genetic 
etiologic  factors.  The  goals  of  diis 
investigation  are  to:  (1)  Determine  the 
incidence  of  beryllium  sensitization  or 
disease  over  a  6-year  period;  (2)  seek  an 
association  with  exposure 
measurements;  (3)  identify  a  genetic 
determinant  of  susceptibility  to  CBD; 


and  (4)  characterize  that  genetic 
determinant  to  ascertain  if  it  is 
associated  with  clinical  impairment  or 
progression  of  disease.  Through  a 
greater  understanding  of  the 
environmental  and  genetic  risk  factors 
associated  with  the  onset  and 
progression  of  CBD,  NIOSH  will  be  able 
to  develop  strategies  for  both  primary 
and  secondary  prevention  applicable  to 
berylliimi-exposed  workers.  The  total 
cost  to  respondents  is  $0.00. 


Respondents 

Number  of 
respoTKJents 

Responses 

per 
respondent 

Hours  per 
response 
(in  hrs.) 

Total  txjrden 
hours 

Fonner  Workers 

175 

1 

0.5 

S7  5 

3.  Health  Message  Development  and 
Pretesting  System— NEW— Office  of  the 
Director,  Office  of  Communications 
(OC).  The  Centers  for  Disease  Control 
and  Prevention  (CDC)  is  the  federal 
government's  principal  agency  for 
research  on  preventable  causes  of  death 
and  disease,  including  dissemination  of 
information  for  the  prevention  and 
control  of  certain  diseases  and  injuries. 
The  CDC  provides  communication 
between  the  agency  and  a  variety  of 
audiences,  including  Congress,  other 
executive  agencies,  state  and  local 
governments,  scientific  and  medical 
communities  and  institutions,  academic 
institutions,  volimtary  organizations, 
the  press,  the  general  public,  and 
members  of  the  public  diagnosed  with 
certain  diseases.  Because  CDC  is 
mandated  to  communicate  with  these 
audiences  about  disease  prevention  and 
control,  and  because  QDC  programs  are 
based  on  solid  science,  a  science-based 
data  collection  system  for  developing 
and  pretesting  audience  messages  is 
necessary.  Special  circumstance 
surround  the  timeliness  of  this  data 
collection  system. 

First  of  all,  CDC  receives  mandates 
fitim  Congress  to  provide  the  public 
with  certain  healdi  information  within  a 
specffied  time  firame.  Secondly,  CDC 
may  need  to  act  quickly  in  response  to 
media  interest  in  specific  health-related 
subjects.  The  media  can  quickly  escalate 
health  issues  in  the  public's  mind  and 
indeed,  they  often  drive  commimication 
efforts  on  health  issues  that  are  acute. 


controversial,  or  threatening.  In  these 
situations,  CDC  will  need  to  quickly 
conduct  research  to  learn  the  best  way 
to  counteract  misinformation  or 
reinforce  correct  information  through  a 
health  communication  campaign. 
Thirdly,  CDC  prevention  and  control 
recommendations  are  often  part  of 
consensus  conferences  with  multiple 
sister  agencies  and  private  and  public 
sector  partners.  Because  we  need  to 
translate  the  scientific  messages  that 
may  be  released  from  a  consensus 
conference  or  alliance  meeting,  CDC  is 
often  in  need  of  fast  and  efiective  ways 
of  testing  these  message  translations  for 
the  public  and  the  media  on  a  very  short 
timeline.  Finally,  many  CDC  programs 
are  working  with  private  or  public 
sector  partners  who  can  provide  paid 
placement  for  CDC  messages.  CDC 
needs  an  empirically-driven  system  of 
comparing  messages  across  audience 
groups  and  across  disease  problems  to 
assist  partners  with  selecting  the  most 
effective  messages  for  partnerships. 
Partners  look  to  CDC  to  provide  this 
leadership  in  communication  science 
and  research.  This  means  that  CDC 
needs  a  database  system  that  can  house 
the  aggregate  data  firom  all  message 
pretesting  and  allow  researchers  to 
compare  messages  to  each  other  and  to 
standardized  effectiveness  scores. 

It  is  critical  to  CDC's  mission  and 
mandates  to  provide  credible  and 
effiective  messages  to  the  many 
audiences  we  serve.  Formative 
evaluation  provides  CDC  with  the  most 


accepted  and  powerful  tool  available  to 
make  health  messages  as  useful  as 
possible  for  the  audiences  we  serve. 
Without  formative  evaluation,  CDC  staff 
and  experts  will  be  unable  to 
empirically  predict  the  effectiveness  of 
health  materials  and  messages,  and  CDC 
would  not  be  able  to  predict  when 
messages  are  insensitive,  offensive,  or 
create  unintended  negative  effects. 

CDC  needs  a  system  that  can  not  only 
test  program  messages  using  an 
empirical  and  accepted  methodology, 
but  also  provides  access  to  a  system  that 
is  iast  and  effective  at  reaching  a  wide 
variety  of  audiences  and  provides 
comparison  data  for  decision-making. 
The  proposed  system  will  allow  CDC  to 
provide  audiences  with  the  best 
scientific  health  information,  in  ways 
that  are  relevant  to  the  audience,  based 
on  empirical  communication  research, 
and  in  a  timely  feshion. 

This  0\fB  submission  is  for  message 
development  and  pretesting  research  of 
130  messages  per  year  for  each  of  three 
years.  The  testing  system  will  provide 
message  development  and  pretesting 
research  for  15  Centers,  Institutes  and 
Offices  at  CDC  and  across  a  wide  range 
of  program  areas. 

Response  burden  for  each  type  of 
formative  research  method  are 
summarized  below.  The  estimated 
annual  total  burden  hours  are  6,945' 
across  130  difiierent  studies  (CDC-wide). 
The  total  cost  to  respondents  is  $0.00. 


Formative  research  mettKXl 


Number  of 
studies  con- 
ducted across 
CDC 


Number  of  re- 
spondents per 
study 


Response  per 
respondent 


Hours  per 
response 
(in  hrs.) 


Total  burden 
hours 


Focus  Groups^  

Central  Location  Intercept  Interviews  ^ 

In-depth  Interviews 

Omnibus  Suweys^  


59 
22 
34 
15 


48 

125 

15 

1,000 


1.5 

0.25 

1.0 

.10 


4,248 
687 

510 
1.500 
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Formative  research  method 


Total 


Number  of 
studies  con- 
ducted across 
CDC 


130 


Number  of  re- 
spondents per 
study 


1,188 


Response  per 
respondent 


Hours  per  re- 
sponse 
(in  hrs.) 


Total  burden 
hours 


6,945 


1  Based  on  the  average  number  of  6  focus  groups  conducted  by  CDC  and  other  organizations  for  each  specific  health  program  with  8  people 
per  group. 

2  Based  on  the  industry  average  of  125  people  per  pretest  session.  ,.        .        •       ■ 

3  Based  on  the  industry  average  of  1 ,000  people  per  omnibus  poll  and  6  minutes  of  telephone  interview  ome. 


Dated:  April  2, 1999. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention  (CDC). 
[FR  Doc.  99-8725  Filed  4-8-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99041] 

Grants  for  Education  Programs  In 
Occupational  Safety  and  Health;  Notice 
of  Availability  of  Funds  for  Fiscal  Year 
2000 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2000 
funds  for  training  grants  in  occupational 
safety  and  health.  This  program 
addresses  the  "Healthy  People  2000" 
priority  area  of  occupational  safety  and 
health.  The  purpose  of  the  program  is  to 
provide  an  adequate  supply  of  qualified 
personnel  to  carry  out  the  purposes  of 
the  Occupational  Safety  and  Health  Act. 
The  objective  of  the  program  is  to  award 
funds  to  eligible  institutions  or  agencies 
to  assist  in  providing  an  adequate 
supply  of  qualified  professional 
occupational  safety  and  health 
personnel.  Fimds  are  awarded  for 
Occupational  Safety  and  Health 
Education  and  Research  Center  Training 
Grants  (ERCs)  and  for  Long-Term 
Training  Project  Grants  (TPGs).  (See  "D. 
Program  Guidelines  and 
Requirements".) 

B.  Eligible  Applicants 

Any  public  or  private  educational  or 
training  agency  or  institution  that  has 
demonstrated  competency  in  the 
occupational  safety  and  health  field  and 
is  located  in  a  State,  the  District  of 
Columbia,  or  U.S.  Territory  is  eligible  to 
apply  for  a  training  grant. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 


to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds  and  Types  of 
Training  Awards 

In  total,  approximately  $12,700,000  is 
expected  to  be  available  in  FY  2000  to 
fund  ERC  and  TPG  programs. 

1.  For  ERCs 

Approximately  $10,450,000  of  the 
total  funds  available  will  be  utilized  as 
follows: 

a.  Approximately  $8,000,000  is 
available  to  award  eleven  non- 
competing  continuation  and  four 
competing  continuations  or  new  ERCs. 
Awards  will  range  from  $400,000  to 
$800,000  with  the  average  award  being 
$530,000. 

b.  Approximately  $1,200,000  is 
available  to  award  nine  supplemental 
non-competing  and  three  competing 
continuation  or  new  training  grants  to 
support  the  development  and 
presentation  of  continuing  education 
and  short  courses  and  academic 
curricula  for  trainees  and  professionals 
engaged  in  the  management  of 
hazardous  substances.  Program  support 
is  available  for  faculty  and  staff  salaries, 
trainee  costs,  and  other  costs  to  provide 
training  and  education  for  occupational 
safety  and  health  and  other  professional 
personnel  engaged  in  the  evaluation, 
management,  and  handling  of  hazardous 
substances. 

c.  Approximately  $250,000  is 
available  to  award  four  supplemental 
non-competing  continuation  grants. 
These  awards  will  support  the 
development  of  specialized  educational 
programs  in  agricultural  safety  and 
health  within  the  existing  core 
disciplines  of  industrial  hygiene, 
occupational  medicine,  occupational 
health  nursing,  and  occupational  safety. 

d.  Approximately  $1,000,000  is 
available  to  award  fifteen  supplemental 
non-competing  continuation  grants  to 
support  tiie  enhancement  of  the  ERCs 
research  training  mission  through  the 
support  of  pilot  project  research  training 
programs. 


2.  For  TPGs 

Approximately  $2,250,000  of  the  total 
funds  available  will  be  utilized  as 
follows: 

a.  To  award  approximately  twenty- 
four,  non-competing  continuation  and 
fifteen  competing  continuation  or  new 
TPG  programs.  Awards  will  range  from 
approximately  $10,000  to  $500,000, 
with  the  average  award  being  $58,000. 
These  awards  wiU  support  academic 
programs  in  the  core  disciplines  (i.e., 
industrial  hygiene,  occupational  health 
nursing,  occupational/industrial 
medicine,  and  occupational  safety  and 
ergonomics)  and  relevant  components 
(e.g.,  occupational  injury  prevention, 
industrial  toxicology,  ergonomics). 
These  awards  are  intended  to  augment 
the  scope,  enrollment,  and  quality  of 
training  programs  rather  than  to  replace 
funds  already  available  for  current 
operations. 

3.  It  is  expected  that  awards  will 
begin  on  or  about  7/1/00  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Program  Guidelines  and 
Requirements 

The  following  are  intended  to  serve  as 
applicant  guidelines  and  requirements: 

1.  An  ERC  shall  be  an  identifiable 
organizational  unit  within  the 
sppnsoring  organization.  Applicants 
must  meet  the  following  characteristics 
in  order  to  be  considered  responsive.  If 
the  characteristics  are  not  met,  the 
application  will  be  considered  non- 
responsive  and  will  not  be  reviewed. 

a.  Cooperative  arrangements  with  a 
medical  school  or  teaching  hospital 
(with  an  established  program  in 
preventive  or  occupational  medicine); 
with  a  school  of  nursing  or  its 
equivalent;  with  a  school  of  public 
health  or  its  equivalent;  or  with  a  school 
of  engineering  or  its  equivalent.  It  is 
expected  that  other  schools  or 
departments  with  relevant  disciplines 
and  resources  shall  be  represented  and 
shall  contribute  as  appropriate  to  the 
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conduct  of  the  total  program,  e.g., 
epidemiology,  toxicology,  biostatistics, 
enviiomnental  health,  law,  business 
administration,  and  education.  Specific 
mechanisms  to  implement  the 
cooperative  arrangements  between 
departments,  schools/colleges, 
imiversities,  etc.,  shall  be  demonstrated 
in  order  to  assure  that  the  intended 
midtidisciplinary  training  and 
education  will  be  engendered. 

b.  An  ERCDirector  who  possesses  a 
demonstrated  capacity  for  sustained 
productivity  and  leadership  in 
occupational  health  and  safety 
education  and  training.  The  Director 
shall  oversee  the  general  operation  of 
the  ERC  Program  and  shall,  to  the  extent 
possible,  directly  participate  in  training 
activities.  A  Deputy  Director  shall  be 
responsible  for  managing  the  daily 
administrative  duties  of  the  ERC  and  to 
increase  the  ERC  Director's  availability 
to  ERC  staff  and  to  the  public. 

c.  Program  Directors  who  are  full-time 
faculty  and  professional  staff 
representing  various  disciplines  and 
qualifications  relevant  to  occupational 
safety  and  health  who  are  capable  of 
planning,  establishing,  and  carr3m]g  out 
or  administering  training  projects 
undertaken  by  the  ERC.  Each  academic 
program,  as  well  as  the  continuing 
education  and  outreach  program  shall 
have  a  Program  Director. 

d.  Faculty  and  stafi  with 
demonstrated  training  and  research 
expertise,  appropriate  focilities  and 
ongoing  training  and  research  activities 
in  occupational  safety  and  health  areas. 

e.  A  program  for  conducting 
education  and  training  in  foxa  core 
disciplines:  occupational  physicians, 
occupational  health  niu'ses,  industrial 
hygienists,  and  occupational  safety 
personnel.  There  sh^  be  a  minimum  of 
five  full-time  students  in  each  of  the 
core  programs,  with  a  goal  of  a 
minimum  of  30  full-time  students  (total 
in  all  of  core  programs  together).  ERCs 
are  encouraged  to  recruit  and  train 
minority  students  to  help  address  the 
under-representation  of  minorities 
among  the  occupational  safety  and 
health  professional  workforce.  Although 
it  is  desirable  for  an  ERC  to  have  the  fudl 
range  of  core  programs,  an  ERC  with  a 
minitniini  of  three  Components  of  which 
two  are  in  the  core  disciplines  is  eligible 
for  support  providing  it  is  demonstrated 
that  students  will  be  exposed  to  the 
principles  and  issues  of  all  four  core 
disciplines.  In  order  to  maximize  the 
imique  strengths  and  capabilities  of 
institutions,  consideration  will  be  given 
to  the  development  of:  new  and 
innovative  academic  programs  that  are 
relevant  to  the  occupational  safety  and 
health  field,  e.g.,  ergonomics,  industrial 


toxicology,  occupational  injury 
prevention,  and  occupational 
epidemiology;  and  to  innovative 
technological  approaches  to  training 
and  education.  ERCs  must  also 
document  that  the  program  covers  an 
occupational  safety  and  health 
discipline  in  critical  need  or  meets  a 
specific  regional  workforce  need.  Each 
core  program  curriculum  shall  include 
courses  from  non-core  categories  as  well 
as  appropriate  clinical  rotations  and 
field  experiences  with  public  health  and 
safety  agencies  and  with  labor- 
management  health  and  safety  groups. 
Where  possible,  field  experience  shall 
involve  students  representing  other 
disciplines  in  a  manner  similar  to  that 
used  in  team  surveys  and  other  team 
approaches.  ERCs  should  address  the 
importance  of  providing  training  and 
education  content  related  to  special 
populations  at  risk,  including  minority 
workers  and  other  sub-populations 
specified  in  the  National  Occupational 
Research  Agenda  (NORA)  special 
populations  at  risk  category. 

I.  A  specific  plan  describing  how 
trainees  will  be  exposed  to  the 
principles  of  all  other  occupational 
safety  and  health  core  and  allied 
disciplines.  Consortium  ERCs  generally 
have  geographic,  policy  and  other 
barriers  to  achieving  this  ERC 
characteristic  and,  dierefore,  must  give 
special,  if  not  innovative,  attention  to 
thoroughly  describing  the  approach  for 
fulfilling  die  multidisciplinary 
interaction  between  students. 

g.  Demonstrated  impact  of  the  ERC  on 
the  cmriculiun  taught  by  relevant 
medical  specialties,  including  fomily 
practice,  internal  medicine, 
dermatology,  orthopedics,  pathology, 
radiology,  neurology,  perinatal 
medicine,  psychiatry,  etc.,  and  on  the 
curriculum  of  undergraduate,  graduate 
and  continuing  education  of  primary 
core  disciplines  as  well  as  relevant 
medical  specialities  and  the  curriculum 
of  other  schools  such  as  engineering, 
business,  and  law. 

h.  An  outreach  program  to  interact 
with  and  help  other  institutions  or 
agencies  located  within  the  region. 
Programs  shall  be  designed  to  address 
regional  needs  and  implement 
innovative  strategies  for  meeting  those 
needs.  Partnerships  and  collaborative 
relationships  shall  be  encouraged 
between  ERCs  and  TPGs.  Programs  to 
address  the  imder-representation  of 
minorities  among  occupationsd  safety 
and  health  professionals  shall  be 
encoiu^ed.  Specific  efforts  should  be 
made  to  conduct  outreach  activities  to 
develop  collaborative  training  programs 
with  academic  institutions  serving 
minority  and  other  special  populations. 


such  as  Tribal  Colleges  and  Universities. 
Examples  of  outreach  activities  might 
include  activities  such  as:  Interaction 
with  other  colleges  and  schools  within 
the  ERC  and  wiUi  other  universities  or 
institutions  in  the  region  to  integrate 
occupational  safety  and  health 
principles  and  concepts  within  existing 
ciirricula  (e.g..  Colleges  of  Business 
Administration,  Engineering, 
Architecture,  Law,  and  Arts  and 
Sciences);  exchange  of  occupational 
safety  and  health  faculty  among  regional 
educational  institutions;  providing 
curriculum  materials  and  consultation 
for  curricidumy course  development  in 
other  institutions;  use  of  a  visiting 
feculty  program  to  involve  labor  and 
management  leaders;  cooperative  and 
collaborative  arrangements  with 
professional  societies,  scientific 
associations,  and  boards  of 
accreditation,  certification,  or  licensure; 
and  presentation  of  awareness  seminars 
to  undergraduate  and  secondary 
educational  institutions  (e.g.,  high 
school  science  hits  and  career  days)  as 
well  as  to  labor,  management  and 
community  associations. 

i.  A  specific  plan  for  preparing, 
distributing  and  conducting  coiu-ses, 
seminars  and  workshops  to  provide 
short-term  and  continuing  education 
training  courses  for  physicians,  nurses, 
industrial  hygienists,  safety  engineers 
and  other  occupational  safety  and 
health  professionals,  paraprofessionals 
and  technicians,  including  personnel 
from  labor-management  health  and 
safety  committees,  in  the  geographical 
region  in  which  the  ERC  is  located.  The 
goal  shall  be  that  the  training  be  made 
available  to  a  minimum  of  400  trainees 
per  year  representing  all  of  the  above 
categories  of  personnel,  on  an 
approximate  proportional  basis  with 
emphasis  given  to  providing 
occupational  safety  and  health  training 
to  physicians  in  family  practice,  as  well 
as  industrial  practice,  industrial  niu'ses, 
and  safety  engineers.  Priority  shall  be 
given  to  establishing  new  and 
innovative  training  technologies, 
including  distance  learning  programs 
and  to  short-term  programs  designed  to 
prepare  a  cadre  of  practitioners  in 
occupational  safety  and  health.  Where 
appropriate,  it  shall  be  professionally 
acceptable  that  Continuing  Education 
Units  (as  approved  by  appropriate 
professional  associations)  may  be 
awarded.  These  courses  should  be 
structured  so  that  higher  educational 
institutions,  public  health  and  safety 
agencies,  professional  societies  or  other 
appropriate  agencies  can  utilize  them  to 
provide  training  at  the  local  level  to 
occupational  health  and  safety 
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personnel  working  in  the  workplace. 
Further,  the  ERC  shall  conduct  periodic 
training  needs  assessments,  shall 
develop  a  specific  plan  to  meet  these 
needs,  and  shall  have  demonstrated 
capability  for  implementing  such 
training  directly  and  throu^  other 
institutions  or  agencies  in  the  region. 
The  ERC  should  establish  and  maintain 
cooperative  efforts  with  labor  unions, 
government  agencies,  and  industry  trade 
associations,  where  appropriate,  thus 
serving  as  a  regional  resource  for 
addressing  the  problems  of  occupational 
safety  and  health  that  are  faced  by  State 
and  local  governments,  labor  and 
management. 

j.  A  Board  of  Advisors  or  Consultants 
representing  the  user  and  affected 
population,  including  representatives  of 
labor,  industry,  government  agencies, 
academic  institutions  and  professional 
associations,  shall  be  established  by  the 
ERC.  The  Board  should  meet  at  least 
annually  to  advise  an  ERC  Executive 
Committee  and  to  provide  periodic 
evaluation  of  ERC  activities.  The 
Executive  Committee  shall  be  composed 
of  the  ERC  Director  and  Dfeputy 
Director,  academic  Program  Directors, 
the  Directors  for  Continuing  Education 
and  Outreach  and  others  whom  the  ERC 
Director  may  appoint  to  assist  in 
governing  the  internal  affairs  of  the  ERC. 

k.  A  plan  to  incorporate  research 
training  into  all  aspects  of  training  and, 
in  research  institutions,  as  documented 
by  on-going  funded  research  and  faculty 
publications,  a  defined  research  training 
plan  for  training  doctoral-level 
researchers  in  the  occupational  safety 
and  health  field.  The  plan  will  include 
how  the  ERC  intends  to  strengthen 
existing  research  training  efforts,  how  it 
will  integrate  research  training  activities 
into  the  curriculum,  field  and  clinical 
experiences,  how  it  will  expand  these 
research  activities  to  have  an  impact  on 
other  primarily  clinically-oriented 
disciplines,  such  as  nursing  and 
medicine,  and  how  it  will  build  on  and 
utilize  existing  research  opportixnities  in 
the  institution.  Each  ERC  is  required  to 
identify  or  develop  a  minimum  of  one, 
preferably  more,  areas  of  research  focus 
related  to  work  environment  problems. 
Consideration  shall  be  given  to  the  CDC/ 
NIOSH  priority  research  areas  identified 
in  the  National  Occupational  Health 
Research  Agenda  (NORA).  (This 
publication  may  be  obtained  from 
NIOSH).  The  research  training  plan  will 
address  how  students  will  be  instructed 
and  instilled  with  critical  research 
perspectives  and  skills.  This  training 
will  emphasize  the  importance  of 
developing  and  working  on 
interdisciplinary  teams  appropriate  for 
addressing  a  research  issue.  It  should 


also  prepare  students  with  the  skill 
necessary  for  developing  research 
protocols,  pilot  studies,  outreach  efforts 
to  transfer  research  findings  into 
practice,  and  successful  research 
proposals.  Such  components  of  research 
training  will  require  the  ERCs  to  strive 
toward  developing  the  faculty 
composition  and  administrative 
infrastructure  essential  to  being  Centers 
of  Excellence  in  Occupational  Safety 
and  Health  Research  Training  that  are 
required  to  train  research  leaders  of  the 
future.  The  plan  should  address  the 
incremental  growth  of  such  elements 
and  evaluation  of  the  plan 
commensurate  with  funds  available.  In 
addition  to  the  research  training 
components,  the  plan  will  also  include 
such  items  as  specific  strategies  for 
obtaining  student  and  faculty  funding, 
plans  for  acquiring  equipment,  if 
appropriate,  and  a  plan  for  developing 
research-oriented  faculty. 

1.  Evidence  in  obtaining  support  from 
other  sources,  including  other  Federal 
grants,  support  from  States  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  bom 
foundations  and  corporate  endowments, 
chairs,  and  gifts. 

2.  TPG  applicants  must  document  that 
the  program  covers  an  occupational 
safety  and  health  discipline  in  critical 
need  or  meets  a  specific  regional 
workforce  need.  There  shall  be  a 
minimum  of  three  full-time  students  in 
each  academic  program.  Applicants 
should  address  the  importance  of 
providing  training  and  education 
content  related  to  special  populations  at 
risk,  including  minority  and 
disadvantaged  workers.  The  types  of 
training  currently  eligible  for  support 


are: 


a.  Graduate  training  for  practice, 
teaching,  and  research  careers  in 
occupational  safety  and  health.  Priority 
will  be  given  to  programs  producing 
graduates  in  areas  of  greatest 
occupational  safety  and  health  need. 
Strong  consideration  wiU  be  given  to  the 
establishment  of  iimovative  training 
technologies  including  distance  learning 
programs. 

b.  Undergraduate  and  other  pre- 
baccalaureate  training  providing 
trainees  with  capabilities  for  positions 
in  occupational  safety  and  health 
professions. 

c.  Special  technical  or  other  programs 
for  long-term  training  of  occupational 
safety  and  health  technicians  or 
specialists. 

d.  Special  programs  for  development 
of  occupational  safety  and  health 
training  curricula  and  educational 
materials,  including  mechanisms  for 


effectiveness  testing  and 
implementation. 

E.  Application  Content 

Competing  Applications 

Use  the  information  in  the  Program 
Guidelines  and  Requirements  and  Other 
Requkements  sections  to  develop  the 
application  content.  Your  application 
will  be  evaluated  on  the  basis  of  the 
Prbgram  Guidelines  and  Requirements, 
Other  Requirements,  and  Evaluation 
Criteria  sections  listed,  so  it  is  important 
to  follow  them  in  laying  out  your 
program  plan.  The  narrative  should  be 
no  more  than  15  single-spaced  pages  per 
program,  printed  on  one  side,  vrith  one 
inch  margins,  and  imreduced  font. 

Note:  Please  consult  the  detailed 
Recommended  Outline  for  Preparation  of 
Competing  New/Renewal  Training  Grant 
Applications  provided  in  each  application  kit 
(CDC  2.145  A). 

Noncompeting  Continuation 
Applications 

For  noncompeting  continuation 
applications  submitted  within  the 
approved  project  period,  include: 

1 .  Brief  progress  report  describing  the 
accomplishments  of  the  preceding 
budget  period; 

2.  New  or  significantly  revised  items 
or  information  (objectives,  scope  of 
activities,  operational  methods, 
evaluation),  that  is  not  in  the  initial 
application;  and 

3.  Annual  budget  and  justification. 

Note:  Please  consult  the  detailed 
Recommended  Outline  for  Preparation  of 
Non-competing  Renewal  (Continuation) 
Training  Grant  Applications  (CDC  2.145  B) 
provided  in  each  application  kit. 

F.  Submission  and  Deadline 

Applications  should  be  clearly 
identified  as  an  application  for  an  ERC 
Training  Grant  or  TPG  grant. 

Application 

Deadline  for  New,  Competing 
Continuation,  and  Supplemental 
Applications  (CDC  2.145  A  ERC  or 
TPGj.July  1,1999 

Deadline  for  Non-competing 
Continuation  Applications  (CDC  2.145  B 
ERC  or  TPG):  November  15, 1999 

Submit  the  original  and  two  copies  of 
CDC  2.145  A  or  B  (0MB  Number  0920- 
00261).  Forms  are  in  the  application  kit. 
Submit  the  application  to: 

Anne  Foglesong,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  99041 

Centers  for  Disease  Control  and  Prevention 
(CE>C),  2920  Brandywine  Road,  Room  3000, 
Atlanta,  Georgia  30341-4146 
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Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant 

G.  Evaluation  Criteria 

In  reviewing  ERC  grant  applications, 
consideration  will  be  given  to: 

1.  Plans  to  satisfy  the  regional  needs 
for  training  in  the  areas  outlined  by  the 
application,  including  projected 
enrollment,  recruitment  and  current 
workforce  populations.  Special . 
consideration  should  be  given  to  the 
development  of  programs  addressing  the 
under-representation  of  minorities 
among  occupational  safety  and  health 
professionals.  Indicators  of  regional 
need  should  include  measures  utilized 
by  the  ERC  such  as  previous  record  of 
training  and  placement  of  graduates. 
The  need  for  supporting  students  in 
allied  disciplines  must  be  specifically 
justified  in  terms  of  user  community 
requirements. 

2.  Extent  to  which  arrangements  for 
day-to-day  management,  allocation  of 
funds  and  cooperative  arrangements  are 
designed  to  effectively  achieve  the 
Characteristics  of  an  Education  and 
Research  Center. 

3.  The  establishment  of  new  and 
innovative  programs  and  approaches  to 
training  and  education  relevant  to  the 
occupational  safety  and  health  field  and 
based  on  documentation  that  the 
program  meets  specific  regional 
workforce  needs.  In  reviewing  such 
proposed  programs,  consideration  shall 
be  given  to  the  developing  natiu^  of  the 
program  and  its  capability  to  produce 
graduates  who  vrill  meet  such  workforce 
needs. 

4.  Extent  to  which  curriculimi  content 
and  design  includes  formalized  training 
objectives,  minimal  course  content  to 
achieve  certificate  or  degree,  course 
descriptions,  course  sequence, 
additional  related  courses  open  to 
occupational  safety  and  health  students, 
time  devoted  to  lecture,  laboratory  and 
field  experience,  and  the  nature  of 
specific  field  and  clinical  experiences 
including  their  relationships  with 


didactic  programs  in  the  educational 
process. 

5.  Academic  training  including  the 
number  of  full-time  and  part-time 
students  and  graduates  for  each  core 
program,  the  placement  of  graduates, 
employment  history,  and  their  current 
location  by  type  of  institution 
(academic,  industry,  labor,  etc.). 
Previous  continuing  education  training 
in  each  discipline  and  outreach  activity 
and  assistance  to  groups  within  the  ERC 
region. 

6.  Methods  in  use  or  proposed 
methods  for  evaluating  the  effectiveness 
of  training  and  outreadi  including  the 
use  of  placement  services  and  feedback 
mechanisms  from  graduates  as  well  as 
employers,  innovative  strategies  for 
meeting  regional  needs,  critiques  firom 
continuing  education  courses,  and 
reports  from  consultations  and 
cooperative  activities  with  other 
universities,  professional  associations, 
and  other  outside  agencies. 

7.  Competence,  experience  and 
training  of  the  ERC  Director,  the  Deputy 
ERC  Director,  the  Program  Directors  and 
other  professional  staff  in  relation  to  the 
type  and  scope  of  training  and 
education  involved. 

8.  Institutional  commitment  to  ERC 
goals. 

9.  Academic  and  physical 
environment  in  which  the  training  will 
be  conducted,  including  access  to 
appropriate  occupational  settings. 

10.  Appropriateness  of  the  budget 
reqiiired  to  support  each  academic 
component  of  the  ERC  program, 
including  a  separate  budget  for  the 
academic  staffs  time  and  effort  in 
continuing  education  and  outreach. 

11.  Evidence  of  the  integration  of 
research  experience  into  the  curriculum, 
field  and  clinical  experiences.  In 
institutions  seeking  funds  for  doctoral 
and  post-doctoral  (physician  training) 
level  research  training,  evidence  of  a 
plan  describing  the  research  and 
research  training  the  ERC  proposes.  This 
shall  include  goals,  elements  of  the 
program,  research  faculty  and  amount  of 
effort,  support  faculty,  facilities  and 
equipment  available  and  needed,  and 
methods  for  implementing  and 
evaluatine  the  program. 

12.  Evidence  of  success  in  attaining 
outside  support  to  supplement  the  ERC 
grant  funds  including  other  Federal 
grants,  support  fi'om  States  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foundations  and  corporate  endowments, 
chairs,  and  gifts. 

13.  Evidence  of  a  strategy  to  evaluate 
the  impact  that  the  ERC  and  its 
programs  have  had  on  the  DHHS 
Region.  Examples  could  include  a 


continuing  education  needs  assessment, 
a  workforce  needs  survey,  consultation 
and  research  programs  provided  to 
address  regional  occupational  safety  and 
health  problems,  the  impact  on  primary 
care  practice  and  training,  a  program 
graduate  data  base  to  track  the 
contributions  of  graduates  to  the 
occupationd  safety  and  health  field, 
and  the  cost  effectiveness  of  the 
program. 

14.  Past  performance  based  on 
evaluation  of  the  most  recent  CDC/ 
NIOSH  Objective  Review  Simmiary 
Statement  and  the  grant  application 
Progress  Report  (Competing 
Continuation  applications  only). 

In  reviewing  supplements  to  ERC 
projects,  consideration  will  be  given  to: 

1.  Hazardous  Substance  Training 
Program  in  ERCs — The  evaluation 
criteria  are  as  follows: 

a.  Relevance  of  the  proposed  project 
to  each  element  of  the  characteristics  of 
a  hazardous  substance  training  program. 

b.  Comprehensiveness  and  sounmiess 
of  the  training  plan  developed  to  carry 
out  the  proposed  activities.  This  is 
based  on  a  documented  need  for  the 
training  and  evidence  to  support  the 
approach  used  to  provide  the  required 
training.  It  includes  descriptions  of  the 
scope  and  magnitude  of  the  hazardous 
substance  problem  in  the  applicable 
DHHS  Region  and  current  activities  and 
training  efforts. 

c.  Education  and  experience  of  the 
Project  Director,  faculty,  and  staff 
assigned  to  this  project  with  respect  to 
handling,  managing  or  evaluating 
hazardous  substance  sites  and  to  the 
training  of  professionals  in  this  field. 

d.  Creativity  and  innovation  of  the 
project  leadership  with  respect  to 
marketing  the  courses,  structure  in 
attracting  trainees  and/or  providing 
incentives  for  training. 

e.  Extent  to  which  the  applicant 
considered  the  work  of  relevant 
agencies  involved  in  hazardous 
substance  activities  and  cooperated  with 
these  agencies  in  developing  and 
implementing  this  training  program. 

1.  Suitability  of  facilities  and 
equipment  available  for  this  project. 

g.  Appropriateness  of  the  budget  to 
carry  out  the  planned  activities. 

2.  Agricultural  Safety  and  Health 
Education  Programs  in  ERCs — The 
evaluation  criteria  are  as  follows: 

a.  Evidence  of  a  needs  assessment 
directed  to  the  overall  contribution  of 
the  training  program  toward  meeting  the 
job  market,  especially  within  the 
applicant's  region,  for  qualified 
personnel  to  carry  out  the  piu^joses  of 
the  Occupational  Safety  and  Health  Act 
of  1970.  The  needs  assessment  should 
consider  the  regional  requirements  for 
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outreach,  continuing  education, 
information  dissemination  and  special 
industrial  or  community  training  needs 
that  may  be  peculiar  to  the  region. 

b.  Evidence  of  a  plan  to  satisfy  the 
regional  needs  for  training  in  the  areas 
outlined  by  the  application,  including 
protected  enrollment,  recruitment  and 
current  workforce  populations.  The 
need  for  supporting  students  in  allied 
disciplines  must  be  specifically  justified 
in  terms  of  user  community 
requirements. 

c.  The  extent  to  which  arrangements 
for  day-to-day  management,  allocation 
of  funds  and  cooperative  arrangements 
are  designed  to  effectively  achieve 
characteristics  of  an  ERC. 

d.  The  extent  to  which  curriculum 
content  and  design  includes  formalized 
training  objectives,  minimal  course 
content  to  achieve  certificate  or  degree, 
course  descriptions,  coiuse  sequence, 
additional  related  courses  open  to 
occupational  safety  and  health  students, 
time  devoted  to  lecture,  laboratory  and 
field  experience,  and  the  nature  of 
specific  field  and  clinical  experiences 
including  their  relationships  with 
didactic  programs  in  the  educational 
process. 

e.  Previous  record  of  academic 
training  in  agricultural  safety  and  hecilth 
including  the  number  of  full-time  and 
part-time  students  and  graduates  for 
each  core  program,  the  placement  of 
graduates,  employment  history,  and 
their  current  location  by  type  of 
institution  (academic,  industry,  labor, 
etc.).  Previous  record  of  continuing 
education  training  in  agricultural  safety 
and  health  and  record  of  outreach 
activity  and  assistance  to  agricultvu-al 
groups  within  the  ERC  region. 

f.  Methods  in  use  or  proposed  for 
evaluating  the  effectiveness  of  training 
and  services  including  the  use  of 
placement  services  and  feedback 
mechanisms  from  graduates  as  well  as 
employers,  critiques  from  continuing 
education  courses,  and  reports  from 
consultations  and  cooperative  activities 
with  other  imiversities,  professional 
associations,  and  other  outside  agencies. 

g.  The  competence,  experience  and 
training  of  the  Center  Director,  the 
Deputy  Center  director,  the  Program 
directors  and  other  professional  staff  in 
relation  to  the  type  and  scope  of  training 
and  education  involved. 

h.  Institutional  commitment  to  Center 
goals. 

i.  Academic  and  physical 
enviroimient  in  which  the  training  will 
be  conducted,  including  access  to 
appropriate  occupational  agricultural 
settings. 

j.  Appropriateness  of  the  budget 
required  to  support  each  academic 


component  of  the  ERC  program, 
including  a  separate  budget  for  the 
academic  staffs  time  and  effort  in 
continuing  education  and  outreach. 

k.  Evidence  of  a  plan  describing  the 
agricultural  safety  and  health  training 
the  Center  proposes.  This  shall  include 
goals,  elements  of  the  program,  faculty 
and  amount  of  effort,  support  faculty, 
facilities  and  equipment  available  and 
needed,  and  methods  for  implementing 
and  evaluating  the  program. 

1.  Evidence  of  success  in  attaining 
outside  support  to  supplement  the  ERC 
grant  funds  including  other  federal 
grants,  supportpfrom  states  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foimdations  and  corporate  endowments, 
chairs,  and  gifts. 

3.  Hazardous  Substance  Academic 
Training  Program  in  ERCs — The 
evaluation  criteria  are  as  follows: 

a.  Evidence  of  a  needs  assessment 
directed  to  the  overall  contribution  of 
the  proposed  training  program  toward 
meeting  the  job  market,  especially 
within  the  applicant's  region,  for 
qualified  state,  local  and  other  qualified 
professional  personnel.  The  needs 
assessment  should  consider  the  regional 
requirements  for  hazardous  substance 
training,  information  dissemination  and 
special  industrial,  labor  or  commxmity 
training  needs  that  may  be  peculiar  to 
the  region. 

b.  Evidence  of  a  plan  to  satisfy  the 
regional  needs  for  training  in  the  areas 
outlined  by  the  application,  including 
projected  enrollment,  recruitment  and 
current  workforce  populations. 

c.  The  extent  to  which  arrangements 
for  day-to-day  management,  allocation 
of  funds  and  cooperative  arrangements 
are  designed  to  effectively  achieve 
characteristics  of  an  ERC. 

d.  The  extent  to  which  cirrriculiun 
content  and  design  includes  formalized 
training  objectives,  minimal  course 
content  to  achieve  a  degree,  course 
descriptions,  course  sequence, 
additional  related  courses  open  to 
occupational  safety  and  health  students, 
time  devoted  to  lecture,  laboratory  and 
field  experience,  and  the  nature  of 
specific  field  and  clinical  experiences 
including  their  relationships  with 
didactic  programs  in  the  educational 
process. 

e.  Previous  record  of  academic 
training  in  hazardous  substances 
including  the  number  and  type  of 
students  trained.  Previous  record  of 
continuing  education  training  in 
hazardous  substances,  outreach  activity 
and  assistance  to  hazardous  substance 
groups  within  the  ERCs  region. 

f.  Methods  in  use  or  proposed  for 
evaluating  the  effectiveness  of  training 


and  services  including  the  use  of 
placement  services  and  feedback 
mechanisms  bom  graduates  as  well  as 
employers,  critiques  from  continuing 
education  courses,  and  reports  from 
consultations  and  cooperative  activities 
with  other  imiversities,  professional 
associations,  and  other  outside  agencies. 

g.  The  competence,  experience  and 
training  of  the  Center  Director,  the 
Deputy  Center  Director,  the  Program 
Directors  and  other  professional  staff  in 
relation  to  the  type  and  scope  of  training 
and  education  involved. 

h.  Institutional  commitment  to  Center 
goals. 

i.  Academic  and  physical 
environment  in  which  the  training  will 
be  conducted. 

j.  Appropriateness  of  the  budget 
required  to  support  the  training  courses 
developed,  including  accounting  for  the 
academic  staffs  time. 

k.  Evidence  of  a  plan  describing  the 
hazardous  substances  training  the 
Center  proposes.  This  shall  include 
goals,  elements  of  the  program,  faciUty 
and  amount  of  effort,  support  faculty, 
facilities  and  equipment  available  and 
needed,  and  methods  for  implementing 
and  evaluating  the  program. 

1.  Evidence  of  success  in  attaining 
outside  support  to  supplement  the  ERC 
grant  funds  including  other  federal 
grants,  support  from  states  and  other 
public  agencies,  and  support  from  the 
private  sector  including  grants  from 
foundations  and  corporate  endowments, 
chafrs,  and  gifts. 

4.  ERC  Supplemental  Pilot  Project 
Research  Training  Programs — ^The 
evaluation  criteria  are  as  follows: 

a.  Relevance  of  the  proposed  program, 
including  objectives  that  are  specific 
and  consistent. 

b.  Adequacy  of  the  plan  proposed  to 
conduct  the  pilot  projects  program, 
including  procediu^es  for  reviewing  and 
funding  projects,  the  scientific  review 
mechanism,  program  quality  assurance. 
Human  Subjects — Are  the  procedures 
proposed  adequate  for  the  protection  of 
htmian  subjects  and  are  they  fully 
docimiented?  Are  all  procedures  in 
compliance  with  appUcable  published 
regulations? 

c.  Extent  to  which  the  applicant 
demonstrates  collaboration  with  other 

.  research  training  institutions  in  the 
region,  including  NIOSH  Training 
Project  Grantees. 

d.  Education  and  experience  of  the 
proposed  Research  Training  Program 
Director  and  faculty  in  the  occupational 
safety  and  health  field,  including  the 
utilization  of  pilot  projects  as  a  research 
training  mechanism. 
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e.  Appropriateness  of  the  proposed 
budget  to  cany  out  the  planned 
activities. 

f.  Adequacy  of  the  plan  to  evaluate 
the  effectiveness  of  the  proposed  pilot 
projects  program. 

g.  Gender  and  minority  issues — ^Are 
plans  to  include  both  sexes  and 
minorities  and  their  subgroups 
adequately  developed  (as  appropriate 
for  the  scientific  goals  of  the  project)? 
Are  strategies  included  for  the 
recruitment  and  retention  of  himian 
subjects? 

In  reviewing  TPG  applications, 
consideration  will  be  given  to: 

1.  Need  for  training  in  the  program 
area  outlined  by  the  application.  This 
shoidd  include  documentation  of  a  plan 
for  student  recruitment,  projected 
enrollment,  job  opportimities,  regional 
need  both  in  quaUty  and  quantity,  and 
for  programs  addressing  the  under- 
representation  of  minorities  in  the 
profession  of  occupational  safety  and 
health. 

2.  Potential  contribution  of  the  project 
toward  meeting  the  needs  for  graduate 
or  specialized  training  in  occupational 
siifety  and  health. 

3.  Curriculum  content  and  design 
which  should  include  formalized 
program  objectives,  minimal  course 
content  to  achieve  certificate  or  degree, 
coiuse  sequence,  related  courses  open  to 
students,  time  devoted  to  lecture, 
laboratory  and  field  experience,  nature 
and  the  interrelationship  of  these 
educational  approaches.  There  should 
also  be  evidence  of  integration  of 
research  experience  into  the  curriculum, 
field  and  clinical  experiences. 

4.  Previous  records  of  training  in  this 
or  related  areas,  including  placement  of 
graduates. 

5.  Methods  proposed  to  evaluate 
effectiveness  of  the  training. 

6.  Degree  of  institutional 
commitment:  Is  grant  support  necessary 
for  program  initiation  or  continuation? 
Will  support  gradually  be  assmned?  Is 
there  related  instruction  that  will  go  on 
with  (H  without  the  grant? 

7.  Adequacy  of  fecihties  (classrooms, 
laboratories,  Ubrary  services,  books,  and 
journal  holdings  relevant  to  the 
program,  and  access  to  appropriate 
occupational  settings). 

8.  Competence,  experience,  training, 
time  commitment  to  the  program  and 
availability  of  foculty  to  advise  students, 
faculty/student  ratio,  and  teaching  loads 
of  the  program  director  and  teaching 
&culty  in  relation  to  the  type  and  scope 
of  training  involved.  The  program 


director  must  be  a  full-time  faculty 
member. 

9.  Admission  Requirements:  Student 
selection  standards  and  proceduires, 
student  performance  standards  and 
student  counseling  services. 

10.  Advisory  Committee: 
Membership,  industries  and  labor 
groups  represented;  how  often  they 
meet;  who  they  advise,  role  in  designing 
curriculum  and  establishing  program 
need. 

11.  Evidence  of  a  strategy  to  evaluate 
the  impact  that  the  program  has  had  on 
the  region.  Examples  could  include  a 
workforce  needs  survey,  consultation 
and  research  programs  provided  to 
address  regional  occupational  safety  and 
health  problems,  a  program  graduate 
data  base  to  track  the  contributions  of 
graduates  to  the  occupational  safety  and 
health  field,  and  the  cost  effectiveness 
of  the  program. 

12.  Past  performance  based  on 
evaluation  of  the  most  recent  CDC/ 
NIOSH  Objective  Review  Summary 
Statement  and  the  grant  application 
Progress  Report  (Competing 
Continuati(Hi  applications  only). 

H.  Odier  ReqniremeatB 

Technical  Reporting  Requirements 
Provide  CDC  with  original  plus  two 
copies  of 

1.  progress  reports  (annual  and  may 
be  incorporated  as  component  of  non- 
competing  continuation  applications); 

2.  financial  status  report,  no  mcHe 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to: 

Anne  Foglesong,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers  for 
Disease  Control  and  Prevention  (CDC),  2920 
Brandywine  Road,  Room  3000,  Atlanta,  GA 
30341-4146 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  1  in  the 
application  kit. 

AR-l*  ..    Human  Subjects  Requirements. 
AR-2*  ..    Requirements    for    Inclusion    of 
Women  and  Racial  and  Ethnic 
Minorities  in  Research. 
AR-3*  ..    Animal  Subjects  Requirements. 
AR-10  ..    Smoke-Free   Workplace   Require- 
ments. 
AR-11  ..    Healthy  People  2000. 
AR-12  ..    Lobbying  Restrictions. 

*=  Applies  to  ERG  Supplemental  Pilot 
Project  Research  Training  Program  applica- 
tions only. 


Data  collection  initiated  under  this 
training  grant  program  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  Number  0920-0261. 
"Training  Grants,  Application  and 
Regulations— 42  CFR  Part  86," 
Expiration  Date  11/30/2000. 

L  Authority  and  Catalog  of  Federal 
Domeatic  Assistance  Ntunber 

This  program  is  authorized  under 
section  21(a)  of  the  Occupational  Safety 
and  Health  Act  [29  U.S.C.  670  (a)].  The 
Catalog  of  Federal  Domestic  Assistance 
niunber  is  93.263. 

J.  Where  to  Obbun  Additional 
Information 

Please  refer  to  Program 
Aimouncement  99041  and  specify  ERC 
or  TPG  when  you  request  information. 
To  receive  additional  written 
information  and  to  request  an 
application  kit.  call  1-88&-GRANTS4 
(1-688-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
announcement  niunber  of  interest.  If 
you  have  questions  after  reviewing  the 
contents  of  all  the  dociunents,  business 
management  technical  assistance  may 
be  obtained  firom: 

Anne  Foglesong,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  99041,  Centers  for  Disease 
Control  and  Prevention  (CDC).  2920 
Brandywine  Road,  Room  3000,  Atlanta,  GA 
30341-4146,  telephone  (770)  488-2724. 
Email  address:  anf3dcdc.gov 

For  program  technical  assistance, 
contact:  John  T.  Talty,  Principal 
Engineer,  Office  of  Extramural 
Coordination  and  Special  Projects, 
National  Institute  for  Occupational 
Safety  and  Health  Centers  for  Disease 
Control  and  Prevention  (CDC).  4676 
Coliunbia  Parkway,  Mailstop  C-7, 
Cindimati,  OH  45226-1998,  telephone 
(513)  533-8241,  Email  address: 
jtt2@cdc.gov. 

This  and  other  CDC  annoimcements 
are  available  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CDC 
home  page  is:  <http://www.cdc.gov>. 

Dated:  April  2, 1999. 
Diane  D.  Porter. 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
[FR  Doc.  99-8822  Filed  4-8-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centars  for  Disease  Control  and 
Prevention 

[Program  AnnouncMiwnt  99064] 

National  Institute  for  Occupationai 
Safety  and  Heaitti;  Researcti  on  Young 
Woricer  Safety  and  Heaitti  Rislis  in 
Construction;  Notice  of  Availabillty  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  for  researching  safety  and 
health  risks  to  young  workers  associated 
with  specific  jobs  or  tasks  in  the 
construction  industry.  This  program 
addresses  the  "Healthy  People  2000" 
priority  area(s)  of  Occupational  Safety 
and  Health.  The  purpose  of  the  program 
is  to  provide  empirical  data  that  can 
guide  efforts  to  prevent  deaths  and 
injuries  of  youth  less  than  18  years  of 
age  working  in  construction  in  the 
United  States,  with  a  focus  on  data 
needed  to  determine  if  changes  are 
needed  in  existing  regulations  that 
prohibit  youth  less  than  18  years  of  age 
from  working  in  particularly  hazardous 
activities  (29  CFR  Part  570,  Subpart  E— 
Hazardous  Orders). 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit  and  for- 
profit  organizations  and  by  governments 
and  their  agencies;  that  is,  universities, 
colleges,  reseait:h  institutions,  hospitals, 
other  public  and  private  nonprofit  and 
for-profit  organizations,  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Pub.  L.  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C  Availability  of  Funds 

Approximately  $550,000  is  available 
in  FY  1999  to  fund  approximately  three 
to  five  awards.  It  is  expected  that  the 
average  award  will  be  $145,000,  ranging 
from  $90,000  to  $180,000.  It  is  expected 
that  the  awards  will  begin  on  or  about 
September  1, 1999,  and  will  be  made  for 
a  12-month  budget  period  within  a 
project  period  of  up  to  three  years. 
Funding  estimates  may  change. 


Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Funding  Preferences 

Funding  preferences  may  be  given  to 
applications  covering  differing  tjrpes  of 
construction  work  to  obtain  information 
on  a  wide  spectrum  of  construction 
activities  and  minimize  duplicative 
efforts. 

D.  Cooperative  Activities 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  activities  imder 
A.  (Recipient  Activities),  and  CDC/ 
NIOSH  will  be  responsible  for  the 
activities  listed  under  B.  (CDC/NIOSH 
Activities). 

A.  Recipient  Activities 

1.  Develop  and  implement  a  study 
protocol. 

2.  Analyze  data  and  interpret 
findings. 

3.  Disseminate  study  results  to  the 
occupational  safety  and  health 
community. 

4.  Publish  study  findings. 

B.  CDC/NIOSH  Activities 

1.  Provide  scientific  and  technical 
collaboration  in  the  development  of  the 
study  design,  protocol,  and  data 
analysis. 

2.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  and  on  at  least  an  annual  basis 
until  the  research  project  is  completed. 

3.  Assist  awardees  on  data  analysis, 
and  interpretation  of  findings. 

E.  Application  Content 

Use  the  information  in  the 
Cooperative  Activities,  Other 
Requirements  and  Evaluation  Criteria 
sections  to  develop  the  application 
content.  Your  application  will  be 
evaluated  on  the  criteria  listed,  so  it  is 
important  to  follow  them  in  lajring  out 
your  program  plan.  The  narrative 
should  be  no  more  than  30  double- 
spaced  pages.  The  original  and  each 
copy  of  the  application  must  be 
submitted  unstapled  and  unbound.  All 
materials  must  be  typewritten,  double- 
spaced,  with  unreduced  type  (font  size 
12  point)  on  8V2"  by  11"  paper,  with  at 
least  1"  margins,  headers,  and  footers, 
and  printed  on  one  side  only.  Do  not 
include  any  spiral  or  botind  materials  or 
pamphlets.  Appendices  should  have 


indexes  and  include  (1)  Support  letters 
(2)  information  on  key  personnel  (3) 
other  supporting  docimientation. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

Your  letter  of  intent  should  include 
the  following  information.  The  letter  of 
intent  must  be  submitted  on  or  before 
May  28, 1999,  to:  Sheryl  Heard,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Annoimcement  99064, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  Georgia 
30341. 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Number  0937-0189). 
Forms  are  in  the  application  kit.  On  or 
before  June  30. 1999,  submit  the 
application  to:  Sheryl  Heard,  Grants 
Management  Spocisdist,-  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Announcement  99064, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  Georgia 
30341. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  wUl  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1 .  Background  and  Need  (20  points 
total) 

The  extent  to  which  the  applicant 
understands  the  general  objectives  of 
the  proposed  agreement: 

(a)  describing  available  data  on  youth 
employment  and  occupational  injuries 
and  hazardous  expostires  in 
construction  work  (5  points); 

(b)  identifying  gaps  in  information  on 
safety  and  health  risks  for  youth 
working  in  construction  (5  points);  and, 
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(c)  illustrating  how  the  research 
results  could  be  used  to  guide  decisions 
about  revisions  to  existing  Hazardous 
Orders  (work  activities-prohibited  for 
youth  less  than  18  years  of  age  because 
they  are  considered  especially 
hazardous)  and/or  identifying  new  areas 
for  consideration  as  potential  Hazardous 
Orders.  10  points 

2.  Study  Design  (20  points) 

The  extent  to  which  specific  research 
questions  and/or  hypotheses  are 
described.  The  extent  to  which  the 
applicant  provides  a  detailed 
description  of  overall  design  and 
methods  selected  for  the  study.  The 
extent  to  which  the  applicant  describes 
the  theory  and  rationale  for  the  study, 
and  if  relevant,  how  fectors  such  as 
limited  employment  of  youth  less  than 
18  years  in  specific  occupations  or  tasks 
(e.g.  because  of  existing  Hazardous 
Orders  or  Hiunan  Subject  concerns)  are 
factored  into  the  study  design.  The 
extent  to  which  the  applicant 
demonstrates  that  the  study  population 
and/or  setting  can  be  generalized  to 
other  work  settings  doing  similar  work. 

3.  Study  Population  and  Methods  (15 
points  total) 

The  extent  to  which  the  proposed 
study  will  meet  study  objectives.  Extent 
to  which  the  applicant  describes  the 
study  population,  including  information 
on  the  ages  and  work  experience  of  the 
study  population.  The  extent  to  which 
the  study  population  and/or  setting  in 
which  the  study  or  analyses  are 
imdertaken  are  adequate  for  achieving 
the  desired  objectives.  The  extent  to 
which  the  applicants  demonstrate  the 
ability  to  address  modifjdng  factors  that 
may  vary  across  work  sites,  such  as 
characteristics  of  equipment,  training 
and  supervision,  and  job  experience  of 
workers.  (10  points) 

The  extent  to  which  the  applicant  has 
met  the  CDC  policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes:  (a) 
The  proposed  plan  for  the  inclusion  of 
both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation;  including  anticipated 
levels  of  representation  of  these  groups 
in  the  sampling  plan;  (b)  the  proposed 
justification  when  representation  is 
limited  or  absent;  (c)  a  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted;  d)  a  statement  as  to  whether 
the  plans  for  recruitment  and  outreach 
for  study  participants  include  the 
process  of  establishing  partnerships 
with  commimity(ies)  and  recognition  of 
mutual  benefits.  (5  points) 


4.  Goals  and  Objectives  (15  points) 

The  extent  to  which  the  applicant  has 
included  goals  and  objectives  that  are 
specific,  measurable,  time-phased, 
feasible  to  be  accomplished  during  the 
project  period,  and  which  address  all 
activities  necessary  to  accomplish  the 
purpose  of  the  application.  The  extent 
to  which  the  applicant  clearly  states  the 
evaluation  method  for  evaluating  the 
accomplishments.  The  extent  to  which 
a  qualified  plan  is  proposed  that  will 
help  achieve  the  goals  stated  in  the 
application. 

5.  Staffing,  Facilities  and  Resources  (15 
points) 

The  extent  to  which  job  descriptions, 
proposed  staffing,  staff  qualifications 
and  experience,  and  curricula  vitae  for 
both  the  proposed  and  current  staff 
indicate  the  applicant's  ability  to  carry 
out  the  objectives  of  the  program. 
Adequacy  of  the  applicant's  fecilities, 
equipment,  and  other  resources 
available  for  performance  of  the  project. 

6.  Collaboration  (15  points) 

The  extent  to  which  concurrence  with 
the  applicant's  plans  by  all  other 
involved  parties  is  specific  and 
documented,  e.g.  support  for  proposed 
activities  as  well  as  commitment  to 
participate  (e.g.  letters  of  support  and/ 
or  memorandum  of  understanding).  The 
extent  to  which  the  partners  are  clearly 
described  and  their  qualifications  for 
their  component  of  the  proposed  work 
are  explicitly  stated.  The  extent  to 
which  the  applicants  demonstrate 
access  to  work  sites  or  datasets  that  are 
critical  to  study  completion. 

7.  Budget  Justification  (Not  Scored) 

The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  limited 
use  of  funds. 

8.  Human  Subjects  (Not  Scored) 

If  human  subjects  will  be  involved, 
the  extent  to  which  the  applicant 
describes  how  will  they  be  protected, 
i.e.,  describe  the  review  process  which 
will  govern  their  participation. 

H.  Other  RequirementB 

Technical  Reporting  Requirements 
Provide  CDC  with  original  plus  two 
copies  of: 

1.  Semiannual  progress  reports; 

2.  Financial  statiis  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  status  and 
performance  reports,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to:  Sheryl  Heard, 
Grants  Management  Specialist, 


Procurement  and  Grants  Office,  Centers 

for  Disease  Control  and  Prevention 

(CDC),  2920  Brandywine  Road,  Room 

3000,  Atlanta,  GA  30341. 
The  following  additional 

requirements  are  applicable  to  this 

program.  For  a  complete  description  of 

each,  see  Attachment  I  (included  in  the 

application  package). 

^\R-l  ....    Human  Subjects  Requirements. 

AR— 2  ....  Requirements  for  Inclusion  of 
Women  and  Racial  and  Ethnic 
Minorities  in  Research. 

AR-9  ....  Paperwork  Reduction  Act  Re- 
quirements. ' 

AR-10  ..  Smoke-Free  Workplace  Require- 
ments. 

AR-11  ..    Healthy  People  2000. 

AR-12  ..    Lobbying  Restrictions. 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Nuinber 

This  program  is  authorized  under 
section  20  (a)  and  22  (e)(7)  of  the 
Occupational  Safety  and  Health  Act  of 
1970,  [29  U.S.C.  669  (a)  and  671  (e)(7)l. 
The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.262. 

J.  Where  to  Obtain  Additional 
iBformation 

To  receive  additional  written 
information  and  to  request  an 
application  kit.  call  1-888-GRANTS4 
(1-688  472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Sheryl 
Heard,  Grants  Management  Specialist, 
Prociuement  and  Grants  Office, 
Annoimcement  99064,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  GA  30305-2209,  telephone 
(770)  488-2723,  Email  address 
SLH3@cdc.gov. 

For  program  technical  assistance, 
contact:  Dawn  N.  Castillo,  M.P.H.. 
Telephone:  (304)  285-6012,  Email: 
dncO@cdc.gov,  National  Institute  for 
Occupational  Safety  and  Health,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Division  of  Safety  Research,  1095 
Willowdale  Road,  Mailstop  P-IBO, 
Morgantown,  WV  26505. 

S^  also  the  CDC  home  page  on  the 
Internet:  http://www.cdc.gov. 

Special  Hazard  Review:  Child  Labor 
Research  Needs:  Recommendations 
fiflm  the  NIOSH  Child  Labor  Working 
Team.  Cincinnati,  OH:  U.S.  Department 
of  Health  and  Human  Services.  Public 
Health  Service,  Centers  for  Disease 
Control  and  Prevention,  National 
Institute  for  Occupational  Safety  and 
Health.  DHHS  (NIOSH)  PubUcation  No. 
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97-143, 1997.  59  PR  26164.  Department 
of  Labor:  Child  Labor  Regulations, 
Orders  and  Statements  of  Interpretation; 
Proposed  Rules,  May  13, 1994. 

Dated:  April  2, 1999. 
Diane  D.  Porter, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
|FR  Doc.  99-8821  Filed  4-8-99;  8:45  am] 

HUMQ  CODE  416S-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcenwnt  99029] 

Cooperafthre  Agreement  for  Promoting 
Prevention  In  Managed  Care  Notice  of 
Availability  of  Funds 

A.Piirpo8e 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  for  Promoting  Prevention  in 
Managed  Care.  This  announcement 
relates  to  all  of  the  priority  areas  of 
"Healthy  People  2000."  Its  purpose  is  to 
promote  the  attainment  of  the  objectives 
outlined  in  "Healthy  People  2000" 
through  strengthening  the  infrastructure 
supporting  the  science  and  practice  of 
prevention  in  managed  care. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
private  sector,  nonprofit,  managed  care 
membership  organizations  who:  (1) 
Provide  an  array  of  services  and 
products  (e.g.,  technical  support, 
publications,  training  and  continuing 
education,  communication  and 
information  sharing,  etc.)  to  member 
plans  in  at  least  20  States;  and  (2)  whose 
member  plans  and  affiliated  entities  can 
demonstrate  past  and  current 
experience  conducting  public  domain, 
prevention  research  (i.e.,  research  in  the 
areas  of  health  promotion,  disease 
prevention,  and  chronic  disease 
management)  in  the  managed  care 
environment. 

Note:  Pub.  L  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  graqt,  coo{}erative  agreement, 
contract,  loan,  or  any  other  form. 

C  Availability  of  Funds 

Approximately  $400,000  is  available 
in  FY  1999  for  approximately  2-3 
awards.  It  is  expected  that  the  average 


award  will  range  from  approximately 
$133,000  to  $200,000  per  award.  It  is 
expected  that  awards  will  begin  on  or 
about  September  1, 1999,  for  a  12  month 
budget  period  within  a  project  period  of 
up  to  5  years.  Funding  estimates  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  the  successful  completion 
of  required  activities  and  reports,  and  by 
the  availability  of  fimds. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purposes  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
under  CDC  Activities. 

Recipient  Activities 

1.  Develop  and  strengthen 
mechanisms,  programs,  and  initiatives 
which  further  the  purpose,  goals  and 
objectives  of  this  cooperative  agreement. 

2.  Facilitate  the  timely,  bi-directional 
flow  of  information  between  the  public 
health  and  managed  care  communities. 

3.  Facilitate  communication, 
information  sharing,  and  collaboration 
among  the  public,  private  and  academic 
research  communities. 

4.  Develop  conferences,  meetings, 
seminars  and  s)miposia  which  explore 
and  expand  areas  of  commonality 
around  prevention  between  the  public 
health  and  managed  care  sectors. 

5.  Initiate  and/or  coordinate 
multiplan  and  network  managed  care, 
prevention  research  initiatives. 

CDC  Activities 

1.  Provide  technical  assistance  and 
monitor  the  progress  of  this  cooperative 
agreement. 

2.  Foster  the  formation  and  growth  of 
national  and  regional  public-private 
partnerships  which  support  prevention 
research  and  evidence-based  prevention 
practice. 

3.  Assist  with  the  development  of 
conferences,  meetings,  seminars,  and 
sjrmposia  which  explore  and  expand 
areas  of  conmionality  around  prevention 
between  the  public  health  and  managed 
care  sectors. 

E.  Applif»tion  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan. 


F.  Submission  and  Deadline 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  in  the  application  kit.  On  or  before 
June  7, 1999,  submit  the  application  to: 
Sharron  Onun,  Grants  Management 
Specialist,  Procurement  and  Grants 
Office,  Grants  Management  Branch, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  Georgia 
30341,  Annoimcement  99029. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either:  (a)  Received  on  or  before 
the  deadline  date;  or  (b)  Sent  on  or 
before  the  deadline  date  and  received  in 
time  for  objective  review.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  time  and  date  of  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  appUcant 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Organizational  Description  (15 
percent) 

The  extent  to  which  the  applicant's 
existing  organizational  structure, 
mission,  goals,  objectives,  activities, 
functions  and  membership  are 
consistent  with  the  piupose  of  this 
Program  Announcement. 

2.  Goals  and  Objectives  (35  percent) 

The  extent  to  which  the  applicant's 
proposed  goals  and  objectives  meet  the 
required  activities  specified  under  the 
"Recipient  Activities"  section  of  this 
announcement,  and  are  measurable, 
specific,  time-phased  and  realistic. 

3.  Methods  (35  percent) 

The  extent  to  which  the  applicant's 
plan  for  conducting  the  required 
activities  is  realistic  and  appropriate  to 
the  stated  goals  and  objectives, 
acceptable  to  the  communities  it  seeks 
to  serve,  and  feasible  within  existing 
programmatic  and  fiscal  restrictions. 

4.  Evauuation  (15  percent) 

The  extent  to  which  the  applicant  has 
developing  mechanisms  for  evaluating 
and  reevaluating  progress  toward  stated 
goals  which  include  end-user  feedback. 
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The  extent  to  which  the  applicant 
builds  in  the  capacity  for  mid-course 
coiTection(s)  based  on  those  evaluations. 

5.  Budget  (Not  scored) 

The  extent  to  which  the  budget  is 
reasonable  in  the  amount(s)  requested, 
justified  by  the  application  content,  and 
consistent  with  the  intentions  of  this 
announcement. 

H.  Other  Requirements 

Technical  Reporting  Requirements 
Provide  CDC  with  original  plus  two 
copies  of: 

1.  An  annual  progress  report 

2.  A  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  A  final  financial  status  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to:  Sharron  Omm, 
Grants  Management  Specialist, 
Procurement  and  Grants  Office,  Grants 
Management  Centers  for  Disease  Control 
and  Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  GA  30341. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  package. 
AR-7  ....    Executive  Order  12372  Review. 
AR-8  ....    Public  Health  System  Reporting 

Requirements. 
AR-9  ....    Paperwork    Reduction    Act    Re- 
quirements. 
AR-10  ..    Smoke-Free   Workplace   Require- 
ments. 
AR-11  ..    Healthy  People  2000. 
AR-12  ..    Lobbying  Restrictions. 
AR-15  ..     Proof  of  Non-Profit  Status. 
AR-20  ..    Conference      Activities      within 
Grants/Cooperative  Agreement. 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  the 
Public  Health  Service  Act  (42  U.S.C.  301 
and  317(k)(2)),  as  amended.  The  Catalog 
of  Federal  Domestic  Assistance  niunber 
is  93.283. 

J.  Where  to  Obtain  Additimial 
InCMTflMtian 

Please  refer  to  Program 
Announcement  Niunber  99029  when 
requesting  information.  To  receive 
additional  written  information  and  to 
request  an  application  kit,  call  1-888- 
GRANTS4  (1-888-472-6874).  You  will 
be  asked  to  leave  your  name  and 
address  and  will  be  instructed  to 
identify  the  Announcement  number  of 
interest.  If  you  have  questions  after 
reviewing  the  contents  of  all  the 
docimients,  business  management 
technical  assistance  may  be  obtained 
from:  Sharron  Orum,  Grants 


Management  Specialist,  Prociu«ment 
and  Grants  Office,  Ckants  Management 
Branch  Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  GA  30341, 
Telephone:  (770)  488-2716,  Email 
address:  spo2@cdc.gov. 

See  also  the  CDC  home  page  on  the 
Internet:  http://www.cdc.gov 

For  program  technical  assistance, 
contact:  Deborah  Rogers  Mercy,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Office  of  Managed  Care/OPPE, 
Room  2035, 1600  Clifton  Road.  M/S 
D33.  Atlanta,  GA  30333,  Telephone: 
(404)  639-4943,  Email  address: 
dem2@cdc.gov. 

Dated:  April  5, 1999. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

[PR  Doc.  99-8882  Filed  4-8-99;  8:45  am] 

BKUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 

[Program  Announcement  99108] 

Cooparative  Agreement  for  Promoting 
InvesUgator-lnKlatad  Prevention 
Raaaarch  in  Managed  Care;  Notice  of 
Availability  of  Funda 

A.Purpo8e 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  Epidemiology 
Program  Office,  Division  of  Prevention 
Research  and  Analytic  Methods  in 
cooperation  with  the  Office  of 
Prevention  Research,  announces  the 
availability  of  fiscal  year  (FY)  1999 
funds  for  a  cooperative  agreement 
program  for  investigator-initiated 
prevention  research  in  managed  care 
settings.  Despite  spending  sigmficantly 
more  money  per  capita  on  health  than 
any  other  coimtry  in  the  world, 
recommended  and  effective  preventive 
services  are  not  routinely  delivered  in 
the  United  States. 

The  [primary  purpose  of  this  program 
is  to  fund  research  designed  to  increase 
the  utilization  of  priority  preventive 
services  in  the  United  States.  Desirable 
secondary  outcomes  include:  (1) 
Improvements  in  surveillance  and 
information  systems,  (2)  furthering  the 
science  of  performance  measurement, 
(3)  novel  public-private  partnerships  for 
health,  and  (4)  interventions  which 
reduce  racial  and  ethnic  disparities  in 
the  receipt  of  priority  preventive 
services. 


This  program  relates  to  the  following 
priority  areas  of  "Healthy  People  2000": 
Immunization  and  infectious  disease, 
sexually  transmitted  diseases,  tobacco, 
heart  disease  and  stroke,  cancer,  and 
clinical  preventive  services. 

B.  Eligible  Applicants 

Applications  are  invited  from  non- 
profit and  for-profit  managed  care  plans 
and  their  affiliated  researdi  entities  and 
membership  organizations. 

Applicant  Requirements: 

1.  A  principal  investigator  (PI)  who 
has  conducted  research  in  managed  care 
settings,  published  findings  in  peer- 
reviewed  jotimals,  and  has  specific 
authority  and  responsibihty  to  carry  out 
the  proposed  project. 

2.  E)emonstrated  experience  (on  the 
applicant's  project  team)  in  conducting, 
evaluating,  and  publishing  prevention 
or  health  services  research  in  peer 
reviewed  joiunals. 

3.  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities  to 
ensure  successful  implementation  of 
proposed  activities. 

4.  A  match  between  the  applicant's 
proposed  theme  and  research  objectives 
and  the  program  interests  described  in 
this  notice. 

Note:  Pub.  L.  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  coof)erative  agreement, 
contract,  loan,  or  any  other  form. 

C  Availability  of  Funds 

Approximately  $750,000  will  be 
available  in  FY  1999  to  award  3-5 
projects.  Fimding  will  range  from 
approximately  $150,000  to  $250,000  per 
award.  Awards  are  expected  to  begin  on 
or  about  September  1, 1999,  for  12- 
month  budget  period  within  a  project 
period  of  up  to  two  years.  Proposals  for 
one  year  projects  are  encouraged. 
Funding  estimates  may  change. 

Continuation  awards  for  projects  with 
approved  two  year  project  [leriods  will 
be  made  on  the  basis  of  satisfactory 
progress  as  evidenced  by  required 
reports  and  the  availability  of  funds. 

D.  Program  Keqairenients 

In  conducting  activities  to  achieve  the 
purposes  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
under  CDC  Activities. 

Redi^ent  Activities 

1.  Design  and  conduct  a  prevention 
research  project  addressing  one  or  more 
of  the  following  questions: 
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a.  Evaluating  the  ability  of  health 
plans  to  monitor  the  delivery  of  one  or 
more  priority  preventive  services; 

b.  Estimating  the  delivery  of  one  or 
more  priority  preventive  services, 
particularly  those  not  measurable  via 
available  administrative  data,  and 
assessing  the  validity  of  such  estimates; 

c.  Evaluating  health  plan  structural, 
environmental,  and  organizational 
factors  associated  with  the  delivery  of 
one  or  more  priority  preventive  services; 

d.  Evaluating  interventions  designed 
to  increase  the  use  of  one  or  more 
priority  preventive  services. 

2.  Collect,  analyze,  interpret,  present 
and  publish  research  project  results. 

CDC  Activities 

1.  Provide  technical  assistance,  advice 
and  coordination;  and  assure  that  CDC 
guidelines  regarding  conflict  of  interest. 
Institutional  Review  Boards  (IRBs),  etc., 
are  followed. 

2.  Assist  in  the  monitoring  of  field 
data  collection,  helping  to  ensure 
standardization  in  methods;  and  assist 
in  the  interpretation  and  reporting  of  the 
collected  information. 

3.  Assist  by  providing  advice  in  the 
management  and  technical  performance 
of  the  investigation. 

4.  Assist  in  promoting  project  findings 
to  the  scientific  commiuiity  at  large. 

E.  Application  Content 

Your  application  should  include: 

1.  A  narrative  description  of  the 
project's  focus  that  justifies  the  need 
and  presents  the  scientific  basis  for  the 
proposed  research.  This  focus  should  be 
groimded  in  the  information  provided 
in  this  program  annoimcement  and  in 
applicable  sections  of  "Healthy  People 
2000." 

2.  A  description  of  the  expected 
outcome(s)  and  their  relevance  to 
reducing  morbidity,  mortality,  disability 
and  economic  loss. 

3.  Specific,  measurable,  time-phased 
objectives. 

4.  A  detailed  plan  describing  the 
methods  by  which  the  objectives  will  be 
achieved,  including  their  sequence. 

5.  A  comprehensive  evaluation  plan. 

6.  A  description  of  the  principal 
investigator's  role  and  responsibilities. 

7.  A  description  of  the  proposed 
project  staff  regardless  of  funding 
source.  It  should  include:  Title, 
qualifications,  experience,  percentage  of 
time  which  will  be  devoted  to  the 
project,  project  responsibilities,  and  the 
portion  of  salary  which  will  be  paid  for 
under  this  proposal. 

8.  A  description  of  other  activities 
which  are  related  to,  but  will  not  be 
supported  by  the  grant. 

9.  When  applicable,  a  description  of 
the  involvement  of  other  participating 


organizations/groups  and  their 
relationship  to  the  proposed  project. 
Include  a  clear  statement  of  roles  and 
commitments  including  letters  of 
support. 

10.  A  detailed  one  year  budget  and, 
when  applicable,  a  projected  second 
year  budget. 

An  applicant  organization  has  the 
option  of  having  specific  employee 
salary  and  fringe  benefit  figures  omitted 
from  copies  of  the  application  which 
will  be  made  available  to  outside  review 
groups.  To  exercise  this  option,  the 
applicant  must  use  asterisks,  on  the 
original  and  five  copies  of  the 
application,  to  indicate  those 
individuals  for  whom  salaries  and  fringe 
benefits  are  not  shown.  Subtotals  must 
still  be  shown.  In  addition,  the 
applicant  must  submit  an  additional 
copy  of  page  foujr  of  Form  PHS-398, 
completed  in  full,  with  salary  and  fringe 
amounts  shown.  This  budget  page  will 
be  reserved  for  internal  staff  use  only. 

F.  Submission  and  Deadline 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  in  the  application  kit.  On  or  before 
June  7, 1999  submit  t^ie  application  to: 
Sharron  Orum,  Grants  Management 
Specialist,  Procurement  and  Grants 
Office,  Grants  Management  Branch, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine, 
Room  3000,  Atlanta,  Georgia  30341, 
Annoimcement  99108. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  objective 
review.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  a  legibly  dated  receipt  from 
a  commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  date  and 
time  of  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  consi(}ered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  CDC  staff  for  completeness 
and  responsiveness  as  outlined  imder 
Eligible  Applicants,  subtitle.  Applicant 
Requirements  (Items  1-4).  Incomplete 
applications  and  applications  that  are 
not  responsive  will  be  returned  to  the 
applicant  without  further  consideration. 


Applications  that  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  by  a  peer  review 
group  to  determine  if  the  application  is 
of  siifficient  technical  and  scientific 
merit  to  warrant  further  review  (triage); 
the  CDC  will  withdraw  from  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process. 
Awards  will  be  made  based  on  priority 
score  ranking  by  the  Disease,  Disability, 
and  Injury  Prevention  and  Control 
Special  Emphasis  Panel  (SEP)  appointed 
by  CDC,  programmatic  priorities  and 
needs  as  determined  by  a  secondary 
review  committee,  and  the  availability 
of  funds. 

The  first  review  in  the  dual  review 
process  will  be  the  peer  review  of  all 
competitive  applications  by  the  SEP. 
Reviewers  will  comment  on  the 
following  aspects  of  the  application 
(significance,  approach,  innovation, 
investigators,  and  environment)  in  their 
written  critiques  in  order  to  judge  the 
likelihood  that  the  proposed  research 
will  have  a  substantial  impact  on  the 
pursuit  of  program  goals.  Each  of  these 
criteria  will  be  addressed  and 
considered  by  the  reviewers  in  assigning 
the  overall  score,  weighing  them  as 
appropriate  for  each  application.  Note 
that  the  application  does  not  have  to  be 
strong  in  all  categories  to  be  judged 
likely  to  have  a  major  scientific  impact 
and  thus  deserve  a  high  priority  score. 
For  example,  an  investigator  may 
propose  to  carry  out  important  work 
that  by  its  nature  is  not  iimovative  but 
is  essential  to  move  a  field  forward. 

The  SEP  will  also  evaluate  the 
appropriateness  of  the  proposed  project 
budget;  the  adequacy  of  plans  to  include 
racial  and  ethnic  minorities  and  their 
subgroups,  children  and  both  genders  as 
appropriate  to  the  scientific  goals  of  the 
research;  the  provisions  for  the 
protection  of  himian  subjects;  and  the 
safety  of  the  research  environment. 

1 .  Significance:  Does  the  study 
address  a  significant  issue  or  problem 
affecting  the  monitoring,  delivery,  and/ 
or  evaluation  of  priority  preventive 
services?  If  the  aims  of  this  application 
are  achieved  how  will  scientific 
knowledge  be  advanced?  How  will  the 
public's  health  be  advanced? 

2.  Approach:  Are  the  conceptual 
framework,  design,  methods,  and 
analyses  adequately  developed,  well- 
integrated,  and  appropriate  to  the  aims 
of  the  project?  Does  the  applicant 
acknowledge  potential  problem  areas 
and  consider  alternative  tactics?  Are 
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there  plans  to  regularly  evaluate  e.  Budgetary  consideratioiis.  See  also  the  CDC  home  page  on  the 

progress  toward  the  stated  objective(s)?  ^  ^^     Requirements  ^*^™^=  http://www.cdc.gov 

Is  an  appropriate  work  plan  included?  "•""»     ~^  For  program  technical  assistance, 

Has  the  applicant  met  the  CDC  Policy         Technical  Reporting  Requirements  contact:  Betsy  L.  Thompson,  Centers  for 

requirements  regarding  the  inclusion  of  Provide  CDC  with  original  plus  two  Disease  Control  and  Prevention  (CDC), 

women,  ethnic,  and  racial  groups  in  the  copies  of:  Epidemiology  Program  Office,  Div.  of 

proposed  research?  This  includes:  i.  An  annual  progress  report;  Prevention  Research  and  Analj^c 

a.  The  proposed  plan  for  the  inclusion        2.  A  financial  status  report,  no  more  Methods,  Rm  1050B,  1600  Clifton  Road, 
of  both  sexes  and  racial  and  ethnic  than  90  days  after  the  end  of  the  budget  M/S  DOl,  Atlanta,  GA  30333, 
minority  populations  for  appropriate  period;  and  Telephone:  (404)  639-3806,  Email 
representation.                                                3.  A  final  financial  status  and  address:  bstO©cdc.gov. 

t.  The  proposed  justification  when  performance  reports,  no  more  than  90  Dated:  April  5. 1999. 

"rrjSreilJ^rle'the/Se  daysaftertheendoftheprojec^od  ,„^,.wi£i.^ 

design  of  the  study  is  adequate  to  ^  Send  all  reports  to:  Sharron  Orum,  oi^„.  Procurement  and  Grants  Office. 

measure  differences  when  warranted.  ^^  Management  Speci^st,  Centers  for  Disease  Control  and  Prevention 

d  A  statement  as  to  whether  the  plans  Procurement  and  Grants  Office.  Grants  (CDC). 

for  recruitment  and  outreach  for  study  Management  Branch,  Centers  for  [fr  Doc.  99-8848  Filed  4-8-99;  8:45  am) 

participants  include  the  process  of  Disease  Control  and  Prevention  (CDC),  ...u^  cox  410-n-P 

establishing  partnerships  with  2920  Brandywine,  Room  3000,  Atianta,  

community(ies)  and  recognition  of  "^  30341. 

mutual  benefits.  The  foUowing  additional  DEPARTMENT  OF  HEALTH  AND 

3.  buumition:  Does  the  project  requirements  are  applicable  to  this  HUMAN  SERVICES 

employ  novel  ccHicepts,  approaches,  or  program.  For  a  complete  description  of  ^^  »  j„i.i««,«m*»- 

methods?  Are  its  aims  innovative?  Does  each,  see  Attachment  I  in  the  ">od  ■nd  Drug  AdminMratlon 

it  challenge  existing  paradigms?  Will  it  application  package.  [Ooetot  No  99N-03911 

test  the  efficacy  of  new  methodologies  AR-l Human  Subjects  Requirements. 

or  technologies?  AR-2 Requirements    for    Inclusion    of    imematkNtal  Standant-Setting 

4.  Investigatorfs):  Is  the  principal                                    Women  and  Racial  and  Ethnic  j^^Uym^g-  Codax  AlinMntarkM 
investigator  an  experienced  researcher?                      ^Mmorities  in  Research^^  Commission;  Commfttoa  on  NulfWon 
Have  any  of  the  investigators  conducted  AR-8 Pubhc  Health  System  Reportmg  ^^  ^^^^^^  ^  Spsclsl  DlstSiii  Usss; 

T^™l'«Twfc^™noI^^-  AR-9 PapSwT  Relation    Act    Re-  B«:ligrOU«d  Pspsr  to  WntHy 

5.  finwronmentwm  the  proposed                             quirements.  Psrspsctlvss  snd  Issuss  Psrtslning  to 
research  setting  contribute  to  the  aR-10  ....    Smoke-Free  Workplace  Require-  Intsmstional  GuKMInss  on  VHMlIn 
probabUityof8uc^s?Doesthe                                   ^^^^  and  MInsral  Supplsmsnts 
proposed  study  take  advantage  of  any  aR_ii         Healthy  People  200a 

unique  features  of  research  setting?  Are  aR-12  '....    Lobbying  Restrictions.  AGEMCY:  Food  and  Drug  Administration, 

there  any  collaborative  agreements?  Is  ,»^.         jr^i       r^ji  HHS. 

there  evidence  of  institutional/  [±115^^7 JT^^?.^  ACTION:  Notice;  request  for  comments, 

organizational  support?  Is  there  Domestic  AasutMice  Number  L_!2 

evidence  of  appropriate  interest.  This  program  is  authorized  under  the  SUMMARY:  The  Food  and  Drug 

commitment,  and  cooperation  among  Public  Health  Service  Act  [42  U.S.C.  Administration  (FDA)  is  asking 

the  investigat(H«  and  other  interested  sections  301  and  317(k)(2)],  as  amended,  interested  persons  to  submit  comments 

parties  as  evidenced  by  letters  detailing  The  Catalog  of  Federal  Domestic  that  will  be  used  by  the  U.S.  delegate  to 

the  nature  and  extent  of  involvement?  Assistance  number  is  93^83.  the  Codex  Committee  on  Nutrition  and 

6.  Human  Suiyects;  Does  the                                                ,     ».AAtt       i  Foods  for  Special  Dietary  Uses 
application  adequately  address  the  J-  Where  to  OMam  Additional  (CCNFSDU)  to  prepare  a  background 
requirements  of  45  CFR  Part  46  for  the  Information  p^pgj.  ^^  ^^  considered  by  the  CCNFSDU 
protection  of  human  subjects?                        Please  refer  to  Program  jwior  to  its  considering  the 

7.  BioAazords:  Are  any  hazards  Announcement  Number  99108  when  approjMiateness  of  establishing 
procedures  proposed  which  would  requesting  information.  To  receive  guidelines  for  vitamin  and  mineral 
affect  the  safety  and  well-bemg  of  the  additional  written  information  and  to  supplements  for  the  purposes  of 
research  subjects  and/or  mvesticators?  request  an  appUcation  kit,  call  1-888-  international  trade.  The  background 

8.  Budget:  Does  the  proposed  budget  GRANTS4  (l-888-472-«874).  You  wiU  paper  will  discuss  the  range  of  concerns 
seem  appropnate?  Does  the  proposed  ^  ^^  ^^  j^^^          ^^^  ^ ^  ^^  ^^  differences  in  rationales  on  this 
study  length  seem  reasonable?  Would  address  and  will  be  instructed  to  topic.  The  United  States,  which  has 
^°^ni^^^n,Z^i^^Z'^L^  in  identify  the  Announcement  number  of  indicated  its  opposition  to  the 

th  J^i^e  Sf^rlw^XSSr  ^'^^-  ^  y°^  h--«  ^^-^^-^^  ^»  development  of  such  guidelines,  has 

thefouJ^faJtore  reviewing  the  contents  of  all  the  been  asked  to  participate  in  the 

a  The  re^ts  of  the  peer  review  documents,  business  management  development  of  this  background  paper 

fcvp)  ^^  technical  assistance  may  be  obtained  along  with  other  governments.  FDA  is 

b.  The  sigmficance  of  the  proposed  fro™:  Sharron  Orum,  Grants  accepting  this  request  in  its  role  as  the 
activities  in  relation  to  the  priorities  and  Management  Specialist,  Grants  agency  representing  the  Umted  States  m 
objectives  stated  in  Healthy  People  2000  Management  Branch,  Procurement  and  the  CCNFSDU. 

and  this  program  announcement.  Grants  Office,  Centers  for  Disease  DATES:  Submit  written  comments  by 

c.  Nationdneeds.  Control  and  Prevention  (CDC),  2920  June  8, 1999. 

d.  Program  balance  including  Brandywine,  Room  3000,  Atlanta,  GA  ADDRESSES:  Submit  written  comments 
currently  funded  research  and  30341,  Telephone:  (770)  488-2716,  and  recommendations  to  the  Dockets 
organizational  considerations.  Email  address:  spo2@cdc.gov.  Management  Branch  (HFA-305),  Food 
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and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061.  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Moore,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-456),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205^605. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Codex  Alimentarius  Commission 
(Codex)  is  the  joint  food  standards 
program  of  the  Food  and  Agriculture 
Organization  of  the  United  Nations 
(FAO)  and  the  World  Health 
Organization  (WHO).  This  program  was 
established  in  1962  and  develops  food 
standards,  codes  of  practice,  and  other 
guidelines  to  help  protect  the  health  and 
economic  interests  of  consumers  and  to 
facilitate  and  encourage  fair 
international  trade  in  food.  The  Codex 
accomplishes  these  actions  through  the 
use  of  subordinate  committees  that 
develop  food  standards,  codes  of 
practice,  and  other  guidelines  for 
consideration  and  adoption  by  the 
Codex  and  member  countries. 

In  the  United  States,  the  U.S. 
Department  of  Agriculture  (USDA), 
FDA,  and  other  agencies  manage  and 
carry  out  U.S.  Codex  activities. 
Executive  direction  of  this  effort  comes 
from  the  U.S.  manager  for  Codex,  a 
responsibility  of  the  Food  Safety  and 
Inspection  Service  (FSIS)  of  USDA.  For 
more  informafion  on  U.S.  Codex 
activities  and  the  responsibilities  of  the 
U.S.  delegates  to  Codex  committees,  see 
the  Federal  Registers  of  May  27, 1998 
(63  FR  28966),  and  February  12, 1998 
(63  FR  7118),  respectively.  Under 
section  491  of  the  Trade  Agreements  Act 
of  1979  (19  U.S.C.  2578),  as  amended, 
and  the  Uruguay  Round  Agreements 
Act,  Pub.  L.  103^65, 108  Stat.  4809, 
FSIS  must  inform  the  public  of  the 
sanitary  and  phytosanitary  standard 
setting  activities  of  international 
standard-setting  organizations,  such  as 
Codex.  The  most  recent  annual  notice 
was  published  in  the  May  27, 1998, 
Federal  Register.  That  notice  identified 
FDA  as  the  responsible  agency  for  the 
United  States  with  respect  to  the 
activities  of  the  CCNFSDU  (63  FR  28966 
at  28973).  Accordingly,  the  U.S. 
delegate  to  the  CCNFSDU  is  from  FDA. 

This  notice  solicits  information  and 
comments  relative  to  the  content  of  a 
backgroimd  document  that  is  intended 
to  identify  the  nature  of  and  basis  for 
differences  in  perspectives  on 
establishing  giudelines  for  vitamin  and 
mineral  supplements  in  international 
trade.  This  document  is  a  component  of 
the  sanitary  and  phytosanitary  standard- 
setting  activities  of  the  CCNFSDU  with 


regard  to  its  consideration  of  guidelines 
for  vitamin  and  mineral  supplements 
(Ref.  1). 

n.  Background 

Germany  proposed  a  process  to 
consider  the  development  of  guidelines 
for  vitamin  and  mineral  supplements  at 
the  October  1995  meeting  of  the 
CCNFSDU.  Germany  submitted  the  draft 
proposed  gmdelines  (Ref.  2),  which 
were  intended  to  address  such  issues  as 
the  composition  and  labeling  of  vitamin 
and  mineral  supplements,  including 
lists  of  allowable  vitamins  and  minerals 
and  their  sources,  minimum  and 
maximum  levels,  permissible  additives, 
packaging,  labeling  requirements,  and 
permissible  claims.  Codex  circulated  the 
proposal  to  member  governments  for 
comment,  and  it  was  considered  at  the 
October  7  to  11, 1996,  CCNFSDU 
committee  meeting  (Ref.  3). 

At  that  meeting,  the  United  States, 
through  its  delegate,  indicated  its 
opposition  to  the  development  of  the 
guidelines.  Such  guidelines  would  not 
affect  dietary  supplements  within  the 
United  States,  whose  sale  and  marketing 
is  regulated  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Dietary  Supplement  Health  and 
Education  Act  of  1994.  However,  such 
guidelines,  were  they  developed  and 
adopted  by  other  countries,  could  affect 
international  trade  in  vitamin  and 
mineral  supplements.  In  particidar, 
such  guidelines  could  have 
ramifications  for  those  U.S. 
manufacturers  of  dietary  supplements 
that  export  their  products  to  countries 
that  adopt  such  guidelines. 

CCNFSDU  did  not  reach  consensus  on 
many  aspects  of  the  draft  proposed 
guidelines,  but  nonetheless,  they 
forwarded  the  draft  proposed  guidelines 
to  Codex  and  recommended  that  the 
draft  proposed  guidelines  be  advanced 
to  the  next  level  of  consideration.  Codex 
considered  the  recommendation  of  the 
committee  at  its  Jvme  23  to  28, 1998, 
meeting  in  Rome,  Italy  (Ref.  4).  The 
United  States,  through  its  delegate, 
again  indicated  its  opposition  to  the 
advancement  of  the  guidelines  during 
the  Codex  meeting. 

Codex  did  not  advance  the  draft 
proposed  guidelines  to  the  next  level  of 
consideration,  but  instead  Codex 
returned  them  to  the  CCNFSDU  for 
further  discussion  and  consideration. 
Codex  also  advised  the  CCNFSDU  to 
reconsider  whether  there  was  a  need  to 
proceed  with  the  development  of  the 
guidelines. 

The  CCNFSDU  considered  the  draft 
proposed  guidelines  again  at  its 
September  21  to  25, 1998,  meeting  (Ref. 
1).  A  copy  of  this  document  may  be 


downloaded  from  the  internet  at 
"wrww.fao.org/es%2A/esn/codex/ 
reports.htm".  The  CCNFSDU  discussed 
the  draft  proposed  guidelines  and 
decided  diat  while  it  was  premature  to 
stop  work  on  the  draft  proposed 
guidelines,  there  was  not  enough 
agreement  to  advance  the  proposed  draft 
guidelines  for  vitamin  and  mineral 
supplements  to  the  next  level  of 
consideration.  Consequently,  the  draft 
proposed  guidelines  remained  at  their 
current  level  of  consideration.  Because 
there  was  no  consensus  oii  the  need  for 
the  proposed  guidelines  or  what  they 
should  contain,  the  CCNFSDU  decided 
that  it  would  be  useful  to  reconsider  the 
basis  for  continuing  work  on  the  draft 
proposed  guidelines.  The  CCNFSDU 
believed  that  it  would  facilitate  its  work 
if  it  could  prepare  a  background  paper 
that  would:  (1)  Provide  "a  neutral  and 
objective  presentation  on  the  issues  that 
should  be  considered  on  this  subject", 

(2)  "help  understand  the  rationale 
behind  the  different  approaches",  and 

(3)  "be  useful  to  study  in  depth  the 
principles  justifying  each  particular 
position  in  order  to  find  a  common 
groimd  for  discussion"  (Ref.  1). 

The  CCNFSDU  chair  asked  the  U.S. 
Govenmient  to  contribute  to  this 
background  paper,  which  will  be 
considered  at  the  next  meeting  of  the 
CCNFSDU  in  the  year  2000.  The  U.S. 
delegate  agreed  to  this  request.  The  U.S. 
delegate  concluded  that  there  is  value  in 
assisting  with  the  development  of  an 
objective  background  paper  that 
addresses  the  various  perspectives, 
approaches,  and  difficulties  associated 
vdth  developing  guidelines  for 
international  trade  in  vitamin  and 
mineral  supplements.  This  activity  is 
consistent  with  the  U.S.  interests  in  this 
matter  and  will  facilitate  the 
decisioiunaking  process  of  the 
CCNFSDU. 

m.  Request  for  Comments 

Interested  persons  may,  on  or  before 
June  8, 1999,  submit  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852, 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Conunents  are  to  be  identified  with  the 
docket  niunber  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Based  on  the  interest  of  the  CCNFSDU 
in  identifying  the  pros  and  cons  of 
developing  guidelines  for  vitamin  and 
mineral  supplements  and  in  identifying 
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the  various  fectors  and  principles 
pertaining  to  international  guidelines 
for  vitamin  and  mineral  supplements, 
FDA  is  asking  for  comments  that 
identify  the  range  of  perspectives 
associated  with  the  mani^act\ire,  use, 
and  regulation  of  such  products,  as  well 
as  the  specific  issues  that  the  paper 
should  address.  Moreover,  the 
CCNFSDU  intends  to  develop  a  paper 
that  considers  only  issues  relevant  to 
vitamin  and  mineral  supplements.  The 
CCNFSDU  does  not  intend  that  the 
paper  will  consider  the  addition  of 
vitamins  and  minwals  to  conventional 
foods  nor  products  containing  other 
ingredients  or  substances,  for  example 
herbs  or  other  botanicals.  Accordingly, 
comments  on  such  matters  will  not 
assist  the  U.S.  delegate  to  contribute  to 
the  CCNFSDU  paper. 

For  the  purposes  of  int^national 
trade,  FDA  h^  identified  topics  that 
should  be  addressed  in  the  background 
paper.  The  topics  identified  for 
comment  are  as  follows:  (1)  Topic  1 
focuses  on  terminology,  such  as  the  use 
of  the  terms  "food  supplements"  at 
"dietary  supplements,"  as  compared  to 
"vitamin  and  mineral  supplements;"  (2) 
topic  2  focuses  on  the  purpose  and  role 
of  vitamin  and  mineral  supplements;  (3) 
topic  3  focuses  on  the  concept  of 
"approved  nutrients"  (i.e.,  a  positive  or 
negative  list  of  nutrients  for  use  in  the 
supplements  of  issue);  (4)  topic  4 
focuses  on  setting  maximum  levels  for 
vitamins  and  minerals  in  supplement 
form;  (5)  topic  5  focuses  on  setting 
minimal  limits  for  vitamins  and 
minerals  in  such  products;  (6)  topic  6 
focuSes  on  purity  and  good 
manufacturing  practices;  (7)  topic  7 
focuses  on  labeling,  warning  statements, 
and  claims;  and  (8)  topic  8  focuses  on 
packaging  and  marketing. 

For  each  topic,  specific  comments 
would  be  most  helpful  if  they  addressed 
the  following:  (1)  Is  there  a  need  for  the 
topic?  (2)  What  are  the  various 
perspectives  on  the  topic  and  what  the 
difficulties  in  addressing  these 
perspectives?  and  (3)  What  are  the 
options  for  making  decisions  about  the 
topic? 

We  also  welcome  comments  on  the 
inclusion  of  additional  topics.  It  would 
be  most  helpful  if  the  additional  topic(s) 
could  be  addressed  in  a  fashion  so  as  to 
respond  to  the  three  basic  questions 
identified  for  the  other  topics  listed 
previously. 

IV.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 


between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Codex  Alimentarius  Commission, 
"Report  of  the  Twenty-First  Session  of  the 
Codex  Committee  on  Nutrition  and  Foods  for 
Special  Dietary  Uses,"  ALINORM  99/26, 
FAO/WHO.  Rome,  1998. 

2.  Codex  Alimentarius  Commission, 
"Report  of  the  Twentieth  Session  of  the 
Codex  Committee  on  Nutrition  and  Foods  for 
Special  Dietary  Uses,"  ALINORM  97/26, 
FAOAVHO,  Rome.  1996. 

3.  Codex  Alimentarius  Commission, 
"Report  of  the  Nineteenth  Session  of  the 
Codex  Committee  on  Nutrition  and  Foods  for 
Special  Dietary  Uses."  ALINORM  95/26, 
FAO/WHO.  Rome.  1995. 

4.  Codex  Alimentarius  Commission. 
"Report  of  the  Twenty-Second  Session  of  the 
Codex  Alimentarius  Commission." 
ALINORM  97/4.  FAO/WHO.  Rome.  1997. 

Dated:  April  2, 1999. 
William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  99-8796  Filed  4-8-99;  8:45  am] 
BNXMO  CODE  4160-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmlnMration 

Sciwico  Advlaocy  Board  to  the 
National  Canlar  for  Toxicological 
Raaaarch;  Nolicaof  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Ncune  of  Committee:  Science 
Advisory  Board  to  the  National  Center 
for  Toxicological  Research  (NCTR). 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  April  26, 1999, 12  noon  to  5:30 
p.m.,  and  April  27, 1999,  8:30  a.m.  to  1 
p.m.  

Location;  NCTR,  Bldg.  #12, 
Conference  Center,  Jefferson,  AR. 

Contact  Person:  Ronald  F.  Coene, 
NCTR  (HFT-10),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-6696,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-Q572 
in  the  Washington,  DC  area),  code 
12559.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  board  will  be  presented 
with  draft  reports  on  evaluations  of 


three  of  NCTR's  programs  in 
Biochemical  Toxicology,  Genetic 
Toxicology,  and  Molecular 
Epidemiology,  for  their  review, 
discussion,  and  approval.  The  draft 
reports  are  the  products  of  three  site 
visit  teams  who  conducted  on-site 
reviews  over  the  last  year.  The  staff  from 
these  programs  will  provide  a 
preliminary  response  to  the  issues 
raised  and  recommendations  made.  Two 
progress  reports  will  be  presented  to  the 
board  on  the  recommendations  it  made 
at  its  last  meeting  on  NCTR's 
Neurotoxicology  Program  and  Biometry 
and  Risk  Assessment  Program.  The 
NCTR  Director  will  also  provide  a 
center  update. 

Procedure:  On  April  26. 1999.  from  12 
noon  to  5:30  p.m.,  and  April  27. 1999. 
from  8:30  a.m.  to  12  noon,  the  meeting 
is  open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  board.  Written  submissions 
may  be  made  to  the  contact  person  by 
April  15, 1999.  Oral  presentations  from 
the  public  will  be  scheduled  between 
approximately  11  a.m.  and  12  noon  on 
April  27, 1999.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  April  15, 1999,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
April  27, 1999,  from  12  noon  to  1  p.m., 
the  meeting  will  be  closed  to  permit 
discussion  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)).  This  portion  of  the  meeting 
will  be  closed  to  permit  disctission  of 
information  concerning  individuals 
associated  with  the  research  programs  at 
NCTR. 

The  Commissioner  approves  the 
scheduling  of  meetings  at  locations 
outside  the  Washington,  DC  area  on  the 
basis  of  the  criteria  of  21  CFR  14.22  of 
FDA's  regulations  relating  to  public 
advisory  committees. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  April  1. 1999. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 
[FR  Doc.  99-8938  Filed  4-8-99;  8:45  am] 
BUJNQ  CODE  4iaO-01-F 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Nomination  of 
Chronic  Fatigue  Syndrome 
Coordinating  Committee 

The  Office  of  Public  Health  and 
Science  (OPHS)  requests  nominations 
for  a  representative  to  serve  on  the 
Chronic  Fatigue  Syndrome  Coordinating 
Committee  (CFSCC).  Nominations  are 
solicited  for  a  representative  of  a 
voluntary  organization  concerned  with 
the  problems  of  individuals  with 
chronic  fatigue  syndrome  (CFS). 

Information  Required 

Each  nomination  shall  consist  of  a 
package  that  at  a  minimum  includes: 

A.  A  letter  of  nomination  that  clearly 
states  the  name  and  affiliation  of  the 
nominee,  the  nominator's  basis  for  the 
nomination,  and  the  category  for  which 
the  person  is  nominated; 

B.  The  name,  return  address,  and 
daytime  telephone  niunber  at  which  the 
nominator  may  be  contacted. 
Organizational  nominators  must 
identify  a  principal  contact  person  in 
addition  to  contact  information. 

C.  A  copy  of  the  nominee's 
curriculxmi  vitae. 

AU  nomination  information  for  a 
nominee  must  be  provided  in  a 
complete  single  package.  Incomplete 
nominations  cannot  be  considered. 
Nomination  materials  must  bear  original 
signatures  and  facsimile  transmissions 
OT  copies  are  not  acceptable. 

Dates:  All  nominations  must  be 
received  at  the  address  below  by  no 
later  than  4  p.m.  EDT  on  May  3, 1999. 

Addresses:  All  nomination  packages 
shall  be  submitted  to  Lillian  Abbey, 
Executive  Secretary,  National  Institutes 
of  Health,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Division  of 
Microbiology  and  Infectious  Diseases, 
Solar  Building,  Room  3A-26,  6003, 
Executive  Boulevard,  Bethesda, 
Maryland  20892. 

For  Further  Information  Contact: 
Lillian  Abbey  at  the  above  address  or  at 
301-496-1884  between  9  a.m.  and  3 
p.m.  EDST. 

Dated:  April  1, 1999. 
Anthony  S.  Fauci, 

Director,  National  Institute  of  Allergy  and 

Infectious  Diseases,  National  Institutes  of 

Health. 

|FR  Doc.  99-8874  Filed  4-8-99;  8:45  am] 

BHXINQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  vdth 
35  U.S.C.  207  to  achieve  expeditious 
conunercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  RockviUe, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Electroacoustic  Imaging  Methods  and 
Apparatus 

Han  Wen,  Robert  S.  Balaban  (NHLBI) 
'Serial  No.  60/104,823  filed  30  Dec  98 
Licensing  Contact:  John  Fahner-Vihtelic; 
301/496-7735  ext.  270;  jf36z@nih.gov 
Recently,  an  electroacoustic  imaging 
apparatus  and  two  electroacoustic 
imaging  methods  have  been  developed. 
The  two  methods  are  "forward"  and 
"reverse"  electroacoustic  imaging  which 
requires  the  application  of  a  probing 
signal,  and  the  detection  and 
measurement  of  an  induced  signal  to 
produce  images.  The  electroacoustic 
apparatus  offers  the  advantage  of 
generating  2D  and  3D  images  non- 
invasively.  It  can  simultaneously  image 
several  contrast  mechanisms,  including 
the  Hall  effect,  the  thermoacoustic 
effect,  and  the  electroaccoustic  effect. 
Although  this  device  uses  a 
Piezoelectric  transducer,  fiberoptic 
acoustic  sensors  can  also  be  substituted 
to  take  advantage  of  advances  in 
acoustic  wave  detection  technology. 
This  technology  is  available  for 
licensing  opportimities. 

Uhrasoiind  Array  and  Electrede  Array 
for  Hall  Effect  Imaging 

Han  Wen,  Robert  S.  Balaban  (NHLBI) 


Serial  No.  60/102,478  filed  30  Sep  98 

Licensing  Contact:  John  Fahner-Vihtelic; 
301/496-7735  ext.  270;  jf36z@nih.gov 

Recent  developments  in  ultrasound 
probe  design  and  ultrasound  detector 
array  technology  have  provided  means 
for  optimal  ultrasound  signal  detection 
and  2D/3D  image  reconstruction  in  Hall 
Effect  Imaging  (HEI).  The  new 
developments  include  an  electrode 
array,  and  an  ultrasound  array 
configured  and  controlled  to  provide 
rapid  image  acquisition  with  high 
contrast  and  definition.  The  electrode 
array  contains  split  electrodes  that 
control  the  direction  of  the  electrical 
currents  responsible  for  2D/3D  image 
generation.  The  lUtrasoimd  array 
contains  shielded  ultrasoimd  sensors 
which  overcome  the  problem  of 
electromagnetically  induced  ultrasonic 
noise  that  interferes  with  data 
acquisition.  In  this  design  each  element 
of  the  ultrasound  array  is  connected  to 
a  conmiercially-available  preamplifier 
which  can  be  coupled  to  a  separate 
channel  of  data  acquisition  circuitry,  or 
digitizer  that  allows  for  digital  data 
acquisition.  This  technology  is  available 
for  licensing  opportunities. 

Human  Cancer  Antigen  TRP2 

M  Parkhurst  Sa  Rosenberg,  Y 
Kawakami  (NQ) 

""Serial  No.  60/105,577  filed  26  Oct  98 

Licensing  Contact:  Elaine  Gese;  301/ 
496-7056  ext.  282;  e-mail: 
eg46t2nih.gov 

The  current  invention  embodies  the 
identification  of  a  nine  amino  acid 
peptide  derived  from  the  melanoma 
antigen  known  as  tyrosinase-related 
protein  2  (TRP2).  The  TRP2  peptide  is 
capable  of  stimulating  cytotoxic  T 
lymphocytes  which  specifically  react 
with,  and  lyse,  melanoma  cells  in  the 
context  of  HLA-A0201.  HLA-A0201  is 
the  most  common  subtype  of  HLA-A2, 
which  is  the  most  commonly  expressed 
family  of  Class  I MHC  molecules  in 
melanoma  patients  in  the  U.S.  It 
therefore  is  believed  that  the  TRP2 
peptide,  along  or  in  combination  with 
HLA-A2-specific  peptides  from  other 
melanoma  antigens,  could  be  used  as  an 
immunotherpeutic  vaccine  for  the 
prevention  and  treatment  of  melanoma 
in  a  large  percentage  of  patients  havii^ 
that  form  of  cancer.  In  addition,  the 
peptide  could  prove  useful  as  a 
diagnostic  reagent  for  evaluating  the 
efficacy  of  inununization  in  these 
patients. 
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Spectral  Cloning — ^An  InnovatiTe 
Technical  and  Conceptual  Approach  to 
the  Cloning  and  Characterization  of 
Every  Chromosomal  Aberration  in 
Cancer  Samples 

Ilan  R.  Kirsch  (NCI) 

DHHS  Reference  No.  E-216-97/1  filed 

29  Jun  98;  PCT/US98/13557 
Licensing  Contact:  Manja  Blazer;  301/ 

496-7056  ext  224;  e-mail: 

mb3  79e@nih.gov 

The  invention  described  in  this 
application  provides  methods  and 
related  apparatus  permitting  the 
detection  and  characterization  of  all 
chromosomal  abnormalities  foimd  in  a 
biological  sample  such  as  leukemia, 
carcinoma  or  sarcoma. 

Cancer  is  a  disease  caused  by  genetic 
instability.  Genetic  Instability  is 
revealed  as  the  DNA  point  mutations, 
insertions,  deletions,  amplifications, 
and  translocations  that  distinguish  a 
tumor  firom  the  normal  tissue  from 
which  it  arose.  Identification  of  these 
DNA  alterations  associated  with  tumor 
development  provides  insight  into:  (a) 
the  process  by  which  the  DNA  was 
altered;  and  (b)  the  genes  themselves 
whose  alteration  contributes  to 
malignant  transformation.  Thus,  cloning 
and  characterizing  chromosomal 
translocations  (one  particularly 
dramatic  example  of  genetic  instability) 
gives  insight  into: 

•  Cancer  etiology 

•  Interaction  of  a  gene  with  the 
environment  and  therefore  preventive 
strategies 

•  Structural  reconfigurations  of  DNA 
that  accompany  malignant 
transformation  and  therefore  potential 
utility  for  early  diagnosis 

•  Cellular  functions  and  pathways 
that  are  targets  for  malignant 
transformation  and  therefore  identify 
potential  candidates  for  anti-cancer 
therapies. 

Novel  Tluoesters  and  Uses  Thereof 

Jim  A.  Tiupin,  Yongsheng  Song,  John  K. 

Inman,  Mingjun  Huang,  Anders 

Wallqvist,  Andrew  Majmard,  David  G. 

Covell,  William  G.  Rice,  Ettore 

Appella  (NQ  &  NIAID) 
Serial  No.  60/089,  842  filed  19  Jun  1998 
Licensing  Contact:  J.  Peter  Kim;  301/ 

496-7056  ext.  264;  e-mail: 

jkl41n@nih.gov 

The  human  immunodeficiency  virus 
(HIV)  is  the  causative  agent  of  acquired 
immunodeficiency  sjmdrome  (AIDS). 
Drug-resistance  is  a  critical  factor 
contributing  to  the  gradual  loss  of 
clinical  benefit  to  treatments  for  HIV 
infection.  Accordingly,  combination 
therapies  have  further  evolved  to 
address  the  mutating  resistance  of  HIV. 


However,  there  has  been  great  concern 
regarding  the  apparent  growing 
resistance  of  HIV  strains  to  cxiirent 
therapies. 

The  present  invention  provides  for  a 
novel  femily  of  thioesters  and  uses 
thereof.  These  thioesters  are  capable  of 
inactivating  viruses  by  a  variety  of 
mechanisms,  particularly  by 
complexing  with  metal  ion-complexing 
zinc  fingers.  The  invention  further 
provides  for  methods  for  inactivating  a 
virus,  such  as  the  human 
immunodeficiency  virus  (HIV),  using 
these  compoimds,  and  thereby  also 
inhibiting  transmission  of  the  virus. 

Methods  and  Compositions  for  Making 
Dmdrttic  Cells  Frmn  Expanded 
Populations  of  Monocytes  and  for 
Activatkig  T  Cells 

EL  Nelson,  SL  Strobl  (NO) 

DHHS  Reference  No.  E-181-97/1  filed 

20  May  98  (PCT  Application  PCT/ 

US98/10311),  based  upon  U.S. 

Provisional  Patent  Application  60/ 

047, 348 
Licensing  Contact:  Elaine  Gese;  301/ 

496-7056  ext.  282;  e-mail: 

eg46t@nih.gov 

Tlie  current  invention  embodies 
methods  for  easily  generating  large 
nimibers  of  dendritic  cells  from  IL-3 
ciiltiued  populations  of  monocytes. 
Dendritic  cells  are  potent  antigen 
presenting  cells  which  are  capable  of 
mediating  a  variety  of  cell-mediated  (T 
cell)  immune  responses,  and  therefore 
are  clearly  of  value  for  use  in 
immunotherapy.  In  addition,  dendritic 
cells  are  quite  rare  in  peripheral  blood 
and  therefore  cannot  be  isolated  in 
sufficient  numbers  of  use  in  therapeutic 
applications.  This  method  significantiy 
enhances  the  generation  of  human 
dendritic  cells  from  peripheral  blood 
monocytes  making  possible  more 
extensive  use  and  study  of  this  unique 
cell  population  and  thereby  clearly 
serving  to  overcome  these  difficiilties.  In 
addition  to  the  methods  embodied  in 
the  invention,  ex  vivo  therapeutic 
applications,  pharmaceutical 
compositions  and  diagnostic  methods 
are  claimed,  as  are  ceU  cultures  for 
making  the  dendritic  cells. 

Method  and  Composition  for  Detecting 
Dihydropyrimidine  Dehydrogenase 
Splicing  Mutations 

Frank  J.  Gonzalez,  Pedro  Femandez- 

Salguero  (NQ) 
DHHS  Reference  No.  E-157-94/1  filed 

20  Mar  96 
Licensing  Contact:  Girish  Barua;  301/ 

496-7056  ext.  263;  e-mail: 

gbl8t@nih.gov 

Dihydropjrimidine  dehydrogenase 
PPD)  is  the  first  and  rate  limiting 


enzyme  in  the  three  step  metabolic 
pathway  of  the  catabolism  of  thymidine 
and  uracil.  In  manunals,  this  pathway  is 
the  route  for  synthesis  of  beta-alanine. 
DPD  can  be  considered  an  enzyme  that 
is  expressed  in  most  cells,  but  has  been 
studied  extensively  in  liver, 
lymphocytes,  and  the  CNS.  DPD  is 
responsible  for  the  metabolism  of 
fluoropyrimidine  drugs,  such  as  the 
much  used  chemotherapeutic  agent  5- 
fluorouracil. 

The  invention  covers  isolated  nucleic 
acids  that  code  for  DP.  It  also  includes 
nucleic  acids  that  code  for  a  DPD 
polypeptide  that  specifically  binds  to  an 
antibody  generated  against  an 
immimogen  consisting  of  DPD 
pol)rpeptide  and  its  amino  acid 
sequence.  Also  claimed  are  methods  for 
determimng  whether  a  cancer  patient  is 
at  risk  of  a  toxic  reaction  to  5- 
fluoroiuacil.  The  methods  involve 
analyzing  DPD  DNA  or  mRNA  a  sample 
from  the  patient  to  determine  the 
amount  of  intact  DPD  nucleic  acid. 

Peptidominietic  InhibitiHv  of  Cathepsin 
D  and  Plasmepsins  I  and  II 

Pavel  Major,  Jack  Collins,  Sergei  V. 

Guhiik,  John  W.  Erickson  (NQ) 
Serial  No.  08/603,737  filed  20  Feb  96; 

U.S.  Patent  5,849,691  issued  15  Dec 

98 
Licensing  Contact:  Girish  Barua;  301/ 

496-7056  ext.  263;  e-mail: 

gbl8t@nih.gov 

The  invention  relates  to  the  design 
and  synthesis  of  linear  and  cyclic 
inhibitors  of  cathespin  D  and 
plasmepsins  I  and  fi.  The  present 
invention  also  relates  to  the  uses  of 
these  inhibitors  for  inhibiting  invasion 
and  metastasis  of  cancerous  cells.  It  also 
covers  the  use  of  cathepsin  D  and 
plasmepsin  I  and  II  inhibitors  for  the 
prevention  and  treatment  of  Alzheimer's 
disease  and  malaria. 

Transframe  Peptide  Inhibitor  of  Viral 
Protease 

John  Louis  Medabalimi  (NIDDK) 
Serial  No.  08/539.432  filed  05  Oct  95; 

U.S.  Patent  No.  5,872.210,  issued  16 

Feb  99 
Licensing  Contact:  J.  Peter  Kim;  301/ 

496-7056  ext.  264;  e-mail: 

jkl41n@nih.gov 

The  present  invention  is  directed  to 
small,  water-soluble  peptides  isolated 
fitjm  a  native  virus  inhibitory  sequence. 
The  native  peptide  is  involved  in  the 
step-wise  autocatalytic  maturation  of 
the  virally  encoded  protease  in  a  pH 
dependent  manner,  the  isolated  peptide 
and  its  derivatives  also  inhibit  the 
mature  protease.  The  peptides  and  its 
derivatives  may  be  used  to  treat  virally 
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infected  cells,  in  preparing  vaccine 
formulations,  in  generating  clinically 
relevant  antibodies  and  anti-idiotypic 
antibodies,  and  generating  a  screening 
assay  or  a  kit  that  can  be  used  to 
identify  other  similarly  acting  protease 
inhibitors. 

Dated:  April  1, 1999. 

Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 

[FR  Doc.  99-8875  Filed  4-8-99;  8:45  am] 

BILLING  CODE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


meeting  will  begin  at  8:45  a.m.  on  May 
21  and  is  open  to  the  public.  The  agenda 
topic  is  the  peer  review  of  draft 
Technical  Reports  of  long-term 
toxicology  and  carcinogenesis  studies 
from  the  National  Toxicology  Program. 

Tentatively  scheduled  to  be  peer 
reviewed  on  May  21  are  draft  Technical 
Reports  of  four  two-year  studies,  listed 
alphabetically,  along  with  supporting 
information  in  the  attached  table.  All 
studies  were  done  using  Fischer  344  rats 
and  B6C3Fi  mice.  The  order  of  review 
is  given  in  the  far  right  column  of  the 
table.  By  April  21, 1999,  full  copies  of 
these  draft  reports  will  be  available  for 
free  on  the  Internet  for  public  review 
and  comment  through  the 
Environmental  Health  Information 
Service  (EHIS)  at  bttp:// 
ehis.niehs.nih.gov.  Printed  copies  qan  be 
obtained,  as  available,  &t)m:  Central 
Data  Management,  MD  El-02,  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709  (919/541-3419),  FAC  {919/541- 
3687),  email:  CDM@niehs.nih.gov. 

Public  comment  on  any  of  the 
Technical  Reports  is  welcome.  Persons 
wanting  to  make  a  formal  presentation 
regarding  a  particular  Technical  Report 
must  notify  the  Executive  Secretary  by 
telephone  at  919/541-3971,  by  FAX  at 
919/541-0295,  by  mail,  or  by  email  at 
hart@niehs.nih.gov,  by  no  later  than 


Public  Health  Service 

National  Toxicology  Program;  National 
Toxicology  Program  (NTP)  Board  of 
Scientific  Counselors'  Meeting;  Review 
of  Draft  NTP  Technical  Reports. 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  next 
meeting  of  the  NTP  Board  of  Scientific 
Counselors'  Technical  Reports  Review 
Subcommittee  on  May  21,  1999,  in  the 
Rodbell  Auditorium,  Building  101, 
South  Campus,  National  Institute  of 
Environmental  Health  Sciences 
(NIEHS),  111  Alexander  Drive,  Research 
"Triangle  Park,  North  Carolina.  The 

Summary  Data  for  Technical  Reports  Tentatively  Scheduled  for  Review  at  the  Meeting  of  the  NTP  Board 
OF  Scientific  Counselor's  Technical  Reports  Review  Subcommittee  May  21, 1999 


May  18, 1999,  and,  if  possible,  provide 
a  written  copy  in  advance  of  the 
meeting  so  copies  can  be  made  and 
distributed  to  all  Subcommittee 
members  and  staff,  and  made  available 
at  the  meeting  for  public. Written 
statements  could  supplement  and  may 
expand  on  the  oral  presentation.  Oral 
presentations  should  be  limited  to  no 
more  than  five  minutes. 

The  Program  would  welcome 
receiving  toxicology  and  carcinogenesis 
information  from  completed,  ongoing, 
or  planned  studies  by  others  as  well  as 
current  production  data,  hiunan 
exposure  information,  and  use  patterns 
for  any  of  the  chemicals  listed  in  this 
annoimcement.  Please  contact  Central 
Data  Management  at  the  address  given 
above,  and  they  vdll  relay  the 
information  to  the  appropriate  staff 
scientist. 

The  Executive  Secretary,  Dr.  Larry  G. 
hart,  P.O.  Box  12233,  Research  Triangle 
Park,  North  Carolina  27709,  will  furnish 
agenda  and  a  roster  of  Subcommittee 
members  prior  to  the  meeting,  Summary 
minutes  subsequent  to  the  meeting  will 
be  available  upon  request  to  Central 
Data  Management. 

Dated:  April  2, 1999. 
Samuel.  H.  Wilson, 

Deputy  Director,  National  Institute  of 
Environmental  Health  Sciences. 


Chemical  CAS  No. 

Technical 
report  No. 

Primary  uses 

Route/exposure 
levels 

Review 
order 

Anthraqulnone  84-65-1 

Emodin  518-82-1  

Fumonisin  Bi  116355- 
83-0. 

Gallium  Arsenide  1303- 
OO-O. 

TR-94 
TR-493 
TR-496 
TR-^92 

Intermediate  in  the  manufacture  of  dyes  and  other 
organics.  Organic  inhibitor.  Catalyst.  Accelerator 
in  nickel  electroplating.  Improving  adhesion  and 
heat  stability  of  tire  cord.. 

Major  component  of  natural  laxative  drugs  of  plant 
origin.  Medicine,  natural  plant  dye.. 

Mycotoxin  produced  by  certain  strains  of  fusarium 
moniliforme,  a  commonly  occurring  fungi  on 
U.S.  agricultural  products,  especially  com.  No 
known  uses.. 

Semiconductors.  Magnetoresistance  devices. 
Light-emitting  diodes.  Microwave  generation.. 

Feed: 

Rats:  0,  469,  938,  1875,  or  3750  ppm 
Mice:  0,  833,  2500,  or  7500  ppm 

Feed' 

Rats:  0,  280,  830,  or  2500  ppm;  

Mice:  0,  160,  312,  625,  or  1250  pp, 

(60/sex/species/group) . 

Feed: 

Rats  &  Mice:  0,  15,  50,100,  or  150 

ppm. 

Inhalation  

Rats:  0,  0.01,  0.1,  or  1.0  mg/mS; 

Mice:  0,  0.1,  0.5,  or  1.0  mg/ms,  (50/ 
group). 

3 
2 

4 
1 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program;  Board  of 
Scientific  Counselors'  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  National  Toxicology  Program  (NTP) 


Board  of  Scientific  Counselors,  U.S. 
Public  Health  Service,  in  the  Rodbell 
Auditorium,  Building  101,  South 
Campus,  National  Institute  of 
Environmental  Health  Sciences 
(NIEHS),  111  Alexander  Drive,  Research 
Triangle  Park,  North  Carolina,  on  May 
20. 1999. 
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Agenda 

The  meeting  will  be  open  to  the 
public  from  8:45  a.m.  to  adjournment 
with  attendance  limited  only  by  space 
available.  The  primary  agenda  topic  will 
be  an  initial  evaluation  and  review  of 
the  direction  and  priorities  of  the 
recently  established  NTP  Center  for  the 
Evaluation  of  Risks  to  Human 
Reproduction  (CERHR).  There  will  be  a 
presentation  on  the  background, 
purpose,  status,  and  current  activities  of 
the  Center,  hi  addition,  there  will  be    - 
presentations  by  representatives  of 
regulatory  agencies  on  the  value  of  the 
Center  to  public  health  issues  and 
health  regidatory  issues,  on  the 
evaluative  process  employed  by  the 
Center,  on  the  initial  chemicals 
considered  and  selected  for  evaluation, 
and  there  will  be  a  demonstration  of  the 
Center's  website.  In  the  afternoon,  there 
will  be  a  discussion  of  the  process  for 
development  of  a  Year  2000  White 
Paper  on  Toxicology  and  the  NTP. 
Additionally,  there  will  be  updates 
presented  on  the  NDEHS  Investigations 
of  Causes  of  Amphibian  Malformations, 
on  the  Center  for  the  Evaluation  of 
Alternative  Toxicological  Methods,  and 
on  recent  or  upcoming  activities  of  the 
Report  on  Carcinogens  and  Technical 
Reports  Review  Subconmiittees.  Finally, 
the  Board  will  review  concept  proposals 
on  (1)  rodent  disease  diagnostic 
laboratories,  and  (2)  genetic  monitoring 
of  inbred  rodents. 

PuMic  Inpat  Encoaraged 

To  facilitate  planning  for  the  meeting, 
persons  interested  in  providing  formal 
written  or  oral  input  on  the  directions, 
priorities,  and  operations  of  the  NTP 
Center  for  the  Evaluation  of  Risks  to 
Human  Reproduction  must  notify  the 
Executive  Secretary,  Dr.  Larry  G.  Hart, 
P.O.  Box  12233,  Research  Triangle  Park, 
NC  27709  (telephone  919/541-3971; 
FAX  919/541-0295;  or  email  at 
hartdniehs.nih.gov).  Written  comments 
for  consideration  by  the  Board  and  the 
NTP  must  be  received  by  May  12, 1999. 
Individuals  wanting  to  make  a  formal 
presentation  during  the  Board's  pubUc 
comment  session  must  notify  the 
Executive  Secretary  by  no  later  than 
May  17, 1999,  and,  if  possible,  provide 
a  written  copy  in  advance  of  the 
meeting,  so  copies  can  be  made  for 
distribution  to  Board  members,  staff, 
and  the  public.  Formal  presentations 
should  be  limited  to  no  more  than  five 
minutes.  Background  information  on  the 
Center  and  Center  operations  were 
described  in  a  Federal  Register  notice 
(pg.  68782,  vol.  63.  No.  239).  Copies  of 
the  notice  and  additional  information 
on  the  Center  are  available  on  the  NTP 


website  {http://ntp-server.mehs.nih  .gov) 
or  the  CHRHR  website  (http:// 
cerhr.niehs.nih.gov).  Copies  of  this 
backgroimd  information  may  be 
requested  from  Dr.  Larry  Hart  at  the 
address  and  phone  niunber  listed  above. 

The  Executive  Secretary  will  furnish 
an  agenda  and  a  roster  of  Board 
members  and  ad  hoc  expert  reviewers 
prior  to  the  meeting.  Simunary  minutes 
subsequent  to  the  meeting  will  be 
available  upon  request  to  Central  Data 
Management,  MD  El-02.  P.O.  Box 
12233,  Research  Triangle  Park.  NC 
27709  (919/541-3419),  FAX  (919/541- 
3687),  email:  CDM@niehs.nih.gov. 

Dated:  April  2, 1999. 
Samuel  H.  WUson, 

Deputy  Director,  National  Institute  of 

Environmental  Health  Sciences. 

(FR  Doc.  99-8877  Filed  4-8-99;  6:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4432-N-14] 

Federal  Property  Sultal>le  as  Facilities 
To  Assist  ttte  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  April  9, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW,  Washington.  DC 
20410;  telephone  (202)  708-1226;  TTY 
number  hx  the  hearing-  and  speech- 
impaired,  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
caU  the  toll-fi«e  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  MFORMATKM:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  imutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  smtability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  aiinouncing  that  no 
additional  properties  have  been 
determined  suitable  or  imsuitable  this 
week. 


Dated:  April  1,1999. 

Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

[FR  Doc.  99-8511  Filed  4-»-99;  8:45  am] 

MLLMQ  CODE  4210-a«-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  ttw  Secretary 

Privacy  Act  of  1974;  As  Amended; 
Revisions  to  ttie  Existing  Systam  of 
Records 

agency:  Office  of  the  Secretary, 
Department  of  the  Interior. 
ACTION:  Proposed  revisions  to  an 
existing  system  of  records. 

summary:  In  accordance  with  the 
Privacy  Act  of  1974^  as  amended  (5 
U.S.C.  552a),  the  Office  of  the  Secretary 
is  issuing  public  notice  of  its  intent  to 
modify  an  existing  Privacy  Act  system 
of  records  notice,  OS-88,  "Travel."  The 
revisions  will  update  the  name  of  the 
system  and  the  address  of  the  system 
location  and  system  manager. 
EFFECTIVE  DATE:  These  actions  will  be 
effective  April  9, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Division  of  Financial 
Management  Services,  Department  of 
the  Interior,  1849  C  Street  NW.,  MS- 
1313  MIB,  Washington.  DC  20240. 
SUPPLEMENTARY  INFORMATION:  hi  this 
notice,  the  Department  of  the  Interior  is 
amending  OS-88.  "Travel,"  to  update 
the  name  of  the  system  and  the  address 
of  the  system  location  and  system 
manager.  Accordingly,  the  Department 
of  the  Interior  proposes  to  amend  the 
"Travel,"  OS-88,  system  notice  in  its 
entirety  to  read  as  follows: 

Sm  Ellen  Sloca, 

Office  of  the  Secretary  Privacy  Act  Officer, 
National  Business  Center. 

MTERIOfVOS-M 

SYSTEM  NAME: 

Travel  Management  Records — 
Interior,  OS-88. 

SYSTEM  location: 

Division  of  Financial  Management 
Services,  National  Business  Center,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW.,  MS-1313  MIB.  Washington.  DC 
20240. 

CATEQORIES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Employees  of  the  Office  of  the 
Secretary. 

(2)  Employees  of  independent 
agencies,  councils,  and  commissions 


17404 


Federal  Register /Vol.  64,  No.  68 /Friday,  April  9,  1999 /Notices 


(which  are  supported,  administratively, 
by  the  Office  of  the  Secretary). 

(3)  Persons  serving  the  Department  in 
other  capacities,  without  compensation, 
to  the  extent  authorized  imder  5  U.S.C. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  home  address  and  Social 
Security  number  of  traveler;  destination, 
travel  itinerary,  mode  and  purpose  of 
travel,  date(s)  of  travel,  expenses 
inciirred,  advances  received,  claims, 
reimbursements,  and  authorizations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  5701  at  seq. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES. 

The  primary  purpose  of  the  system  is 
to  process  travel  authorizations  and 
claims.  Disclosures  Aitside  the 
Department  of  the  Interior  may  be  made: 

(1)  To  the  U.S.  Treasiuy  for  payment 
of  claims. 

(2)  To  the  State  Department  for 
passports. 

(3)  To  the  U.S.  Department  of  Justice 
or  in  a  proceeding  before  a  court  or 
adjudicative  body  with  jurisdiction 
when  (a)  the  United  States,  the 
Department  of  the  hiterior,  a  component 
of  the  Department  or  when  represented 
by  the  Government,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  hiterior  determines 
that  the  disclosiue  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled. 

(4)  To  appropriate  Federal,  State,  local 
or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of  or  for  enforcing, 
implementing  or  administering  a 
statute,  rule,  regulation,  order,  license, 
contract,  grant  or  other  agreement,  when 
the  disclosing  agency  becomes  aware  of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order,  license,  contract, 
grant  or  other  agreement. 

(5)  To  a  Federal  agency  which  has 
requested  information  relevant  or 
necessary  to  the  hiring  or  retention  of  an 
employee,  or  issuance  of  a  seciuity 
clearance,  license,  contract,  grant  or 
other  benefit. 

(6)  To  Federal,  State,  local  agencies  or 
commercial  businesses  where  necessary 
to  obtain  information  relevant  to  the 
hiring  or  retention  of  an  employee,  or 
the  issuance  of  a  security  clearance, 
license,  contract,  grant  or  other  benefit. 

(7)  To  a  congressional  office  in 
connection  with  an  inquiry  an 


individual  covered  by  the  system  has 
made  to  the  congressional  office. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(l2).  Pursuant  to  5  U.S.C. 
552a(b)(12),  disclosures  may  be  made  to 
a  consumer  reporting  agency  as  defined 
in  the  Fair  Credit  Reporting  Act  (15 
U.S.C.  1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  manual 
and  automated  form. 

retrievabiuty: 

Records  are  retrieved  by  name  and/or 
account  number  of  traveler. 

safeguards: 

Manual  records  are  stored  in  a  locked 
room  when  not  in  active  use. 
Automated  records  are  maintained  with 
safeguards  meeting  the  requirements  of 
43  CFR  2.51  for  computerized  records. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  General  Records 
Schedule  No.  9,  Item  No.  3. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Division  of  Financial 
Management  Services,  National  - 
Business  Center,  U.S.  Department  of  the 
Interior,  1848  C  Street  NW.,  MS-1313 
MIB,  Washington,  DC  20240. 

NOTIFICATION  PROCEDURES: 

Inquiries  regarding  the  existence  of 
records  shall  be  addressed  to  the  System 
Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
meet  the  content  requirements  of  43 
CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  records.ijhall 
be  addressed  to  the  System  Manager. 
The  request  must  be  in  writing,  signed 
by  the  requester,  and  meet  the  content 
requirements  of  43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

A  request  for  amendment  of  records 
shall  be  addressed  to  the  System 
Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
meet  the  content  requirements  of  43 
CFR  2.71. 

RECORD  SOURCE  CATEGORIES:  > 

Travelers,  employing  offices  of 
travelers,  and  standard  travel 
management  soiu'ces. 


EXEMPTK)NS  CLAIMED  FOR  THE  SYSTEM: 

None. 

(FR  Doc.  99-8844  Filed  4-8-99;  8:45  am] 
BtLLMG  CODE  4310-RH-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974;  As  Amended; 
Revisions  to  the  Existing  Systems  of 
Records 

AGENCY:  Office  of  the  Secretary, 
Department  of  the  Interior. 
ACTION:  Proposed  revisions  to  an 
existing  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Office  of  the  Secretary 
is  issuing  public  notice  of  its  intent  to 
modify  an  existing  Privacy  Act  system 
of  records  notice,  OS-51,  "Property 
Accountability  and  Control  System." 
The  revisions  will  update  the  address  of 
the  system  location  and  system  manager 
and  the  categories  of  individuals 
covered  by  the  system  and  categories  of 
records  in  the  system  statements. 
EFFECTIVE  DATE:  These  actions  will  be 
effective  April  9, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Property  Management  Section, 
Division  of  Logistic  Services,  National 
Business  Center,  U.S.  Department  of  the 
Interior,  1849  C  Street  NW,  MS-1731 
MIB,  Washington,  DC  20240. 
SUPPLEMENTARY  INFORMATION:  hi  this 
notice,  the  Department  of  the  Interior  is 
amending  OS-51,  "Property 
Accountability  and  Control  System,"  to 
update  the  address  of  the  system 
location  and  system  manager,  and  to 
clarify  the  description  of  individuals 
covered  by  the  system  and  categories  of 
records  in  the  system  statements. 
Accordingly,  the  Department  of  the 
Interior  proposes  to  amend  the 
"Property  Accountability  and  Control 
System,"  OS-51  in  its  entirety  to  read 
as  follows: 

Sue  EUen  Sloca, 

Office  of  the  Secretary  Privacy  Act  Officer, 
National  Business  Center. 

INTERIOR/OS-51. 

SYSTEM  NAME: 

Property  Accoimtability  and  Control 
System — Interior,  OS-51 

SYSTEM  location: 

Property  Management  Section, 
Division  of  Logistic  Services,  National 
Business  Center,  U.S.  Department  of  the 
Interior,  1849  C  Street  NW,  MS-1731 
MIB,  Washington,  DC  20240. 
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CATEOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  Individuals  designated  as 
Custodial  Officers  in  the  Office  of  the 
Secretary. 

(2)  Individuals  in  independent 
agencies,  councils,  and  commissions 
(which  are  supported,  administratively, 
by  the  Office  of  the  Secretary)  who  are 
charged  with  the  management  of 
property  assigned  to  their  agency, 
council,  or  commission. 

CATEGORIES  OF  RECORDS  IN  TNE  SYSTEM: 

Name  and  identification  code 
assigned  to  individual  Custodial  Officer 
or  property  manager.  Data  describing 
each  piece  of  property  assigned. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
40  U.S.C.  483. 

ROUTME  USES  OF  RKOR08  MAMTAMEO  M  THE 
SYSTEM,  mCUJDING  CATEQORKS  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

The  primary  purpose  of  the  system  is 
to  manage  property  assigned  to  offices, 
agencies,  coimcils  and  commissions. 

Disclosure  outside  the  Department  of 
the  Interior  may  be  made: 

(1)  To  the-U.S.  Department  of  Justice 
or  in  a  proceeding  before  a  court  or 
adjudicative  body  with  jurisdiction 
when  (a)  the  United  States,  the 
Department  of  Interior,  a  component  of 
the  Department  or  when  represented  by 
the  Government,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled. 

(2)  The  ai^ropriate  Federal,  State, 
local  or  foreign  agencies  respcmsible  for 
investigating  at  prosecuting  the 
violation  of  or  for  enforcing, 
implementing  at  administering  a 
statute,  rule,  regulation,  order,  license, 
contract,  grant  ot  other  agreement,  when 
the  disclosing  agency  becomes  aware  of 
inframation  indicating  a  violaticm  at 
pot«itial  vicdation  of  a  statute, 
regulation,  rule,  order,  license,  contract, 
grant  ot  other  agreement. 

(3)  To  the  General  Accounting  Office, 
in  response  to  audits. 

(4)  To  a  congressional  office  in 
connection  with  an  inqiiiry  an 
individual  covered  by  the  system  has 
made  to  the  congressional  office. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVMG,  ACCESSING,  RETANMNQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  computer 
data  files. 


RETRIEVABIUTY: 

Records  are  retrieved  by  Custodial 
Officer  (or  property  manager)  codes,  and 
by  codes  describing  and  identifying 
property  managed. 

SAFEGUARDS: 

Records  are  accessible  only  by 
authorized  persons  and  are  maintained 
in  accordance  with  safeguards  meeting 
the  Computer  Security  jfcl  of  1987. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  General  Records 
Schedule  No.  3,  Item  No.  10a. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Property  Management  Section, 
Division  of  Logistic  Services,  National 
Biisiness  Center,  U.S.  Department  of  the 
Interior,  1849  C  Street  NW,  MS-1731 
MIB,  Washington,  DC  20240. 

NOTFICATION  PROCEDURES: 

Inquiries  regarding  the  existence  of 
records  shall  be  addressed  to  the  System 
Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
meet  the  content  requirements  of  43 
CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  records  shall 
be  addressed  to  the  System  Manager. 
The  request  must  be  in  writing,  signed 
by  the  requester,  and  meet  the  content 
requirements  of  43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

A  request  for  amendment  of  records 
shall  be  addressed  to  the  System 
ManagCT.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
meet  the  content  requirements  of  43 
CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Custodial  Officer  or  prc^rty 
manager. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  99-8845  Filed  4-8-99;  8:45  am) 

BNJJNG  CODE  431 0-RF-M 


DEPARTMEKT  OF  THE  INTERIOR 

FMi  and  WNdlife  Service 

Notice  of  Receipt  of  Applications  for 
Pennit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 


PRT-009472 

Applicant:  Oregon  Zoo  (formerly  Metro 
Washington  Park  Zoo). 

The  applicant  requests  a  permit  to 
import  one  female  wild-caught  Asian 
Elephant  [Elephas  maximus)  from 
Sabah  Wildlife  Department,  Malaysia 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species  though  captive 
breeding. 

PRT-009127 

Applicant:  Charles  Meryman,  Rivendew,  FL. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  a 
straight  homed  markhor  {Ckipra 
falconeri  jerdoid)  or  a  Kabul  markhor 
(Capra  f.  megaceros)  from  the  Northwest 
Frontier  Province  of  Pakistan  for  the 
purpose  of  enhancement  of  the  svuvival 
of  the  species. 
PRT-009880 

Applicant:  Patrick  F.  Taylor,  New  Orleans, 
LA. 

The  applicant  requests  a  permit  to 
import  die  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-009879 

Applicant:  Mark  C.  Fisher,  Missoula,  MT. 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  (Dauio/iscus  pygargus 
dorcas)  culled  bom.  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  die  purpose  of  enhancement  of  the 
survival  of  the  species. 

raT-009878 

Applicant:  Jeftey  E.  Baier,  Lynnwood,  WA. 

The  applicant  requests  a  pomit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  piupose  of  enhancement  of  the 
survival  of  the  species. 
PRT-009877 
Applicant:  Robert  H.  Sterchi,  Loudon,  TN. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
made  bontebok  [Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  imder  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-009876 
Applicant:  Robert  L.  Sterchi,  Loudon,  TN. 
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The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
made  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-009875 
Applicant:  Gregory  H.  Murtland,  Livonia,  Ml. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  bom  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
sxuvival  of  the  species. 
PRT-783956 

Applicant:  Wildlife  Conservation  Society, 
Bronx.  NY. 

The  applicant  requests  an  amendment 
and  renewal  of  a  permit  to  import  blood 
and  tissue  samples  from  live  animals 
and  carcasses,  respectively,  obtained 
opportunistically  &t}m  wild  origin  tapirs 
(Tapiridae).  deer  (Cervidae),  felids 
(Felidae),  canids  (Canidae),  caiman 
(Alligatoridae),  falcons  (Falconidae), 
psittacines  CPsittacidae],  storks 
(Ciconiidae),  and  vultures  (Cathartidae] 
in  Bolivia  for  the  purpose  of  scientific 
research.  This  notification  covers 
activities  conducted  by  the  applicant 
over  a  five  year  period. 
PRT-009695 
Applicant:  University  of  Illinois,  Chicago,  IL. 

The  applicant  requests  a  permit  to 
import  biological  samples  taken  from 
Cuban  sandhill  cranes  [Gms  canadensis 
nesiotes]  in  Cuba  for  the  purpose  of 
Scientific  research. 
PRT-009989 

Applicant:  Jerome  C.  Stohlman,  Lebanon, 
OH.. 

The  applicant  requests  a  permit  to 
import  sport-himted  trophy  of  one  male 
bontebok  [Damaliscus  pygargus  dorcas) 
culled  from  a  captive  herd  maintained 
under  the  management  program  of  the 
Republic  of  South  Africa,  for  the 
purposes  of  enhancement  of  the  survival 
of  the  species. 
PRT-009991 
Applicant:  Peter  J.  Cassinelli,  Cincinnati,  OH. 

'  The  applicant  requests  a  permit  to 
import  sport-hunted  trophy  of  one  male 
bontebok  [Damaliscus  pygargus  dorcas) 
culled  frt}m  a  captive  herd  maintained 
imder  the  management  program  of  the 
Republic  of  South  Africa,  for  the 
purposes  of  enhancement  of  the  survival 
of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 


Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  the  application  are 
available  for  review,  subject  to  the 
requirements  o^ie  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
address  within  30  days  of  the  date  of 
publication  of  this  notice. 

Dated:  April  5, 1999. 
MaryEUen  Amtower, 

j4cti"ng  Chief,  Branch  ofPermits,  Office  of 

Management  Authority. 

[FR  Doc.  99-8817  Filed  4-8-99;  8:45  am) 
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DEPARTMErfT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Agency 
Draft  Indiana  Bat  (Myotis  sodalis) 

Revised  Recovery  Plan  for  Review  and 
Comment 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability 

and  public  comment  period. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  announces  the  availability  for 
public  review  of  the  Agency  Draft 
Indiana  Bat  [Myotis  sodalis)  Revised 
Recovery  Plan.  The  species  has  been 
documented  in  26  states  in  eastern 
North  America.  The  Service  solicits 
review  and  comment  from  the  public  on 
this  draft  plan. 

DATES:  Comments  on  the  agency  dfaft 
revised  recovery  plan  must  be  received 
on  or  before  June  8, 1999  to  receive 
consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  revised  recovery  plan  may 
obtain  a  copy  from  the  Service's  website 
at  www.fws.gov/r3pao/bat.pdf,  or 
purchase  a  copy  by  contacting  the  Fish 
and  Wildlife  Reference  Service,  5430 
Grosvenor  Lane,  Suite  110,  Bethesda, 
Maryland  20814  (telephone:  301/492- 
6403  or  800/582-3421).  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to:  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  608  East  Cherry  Street,  Room 
200,  Columbia,  Missouri  65201 
(telephone  573/876-1911).  Comments 
and  materials  received  will  be  available 
for  public  inspection  by  appointment, 
during  normal  business  hours,  at  the 


above  U.S.  Fish  and  Wildlife  Service 

address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Paul  McKenzie  at  the  U.S.  Fish  and 

Wildlife  Service  above  address,  or 

telephone  573/876-1911,  ext.  107. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
workii^  to  prepare  recovery  plans  for 
most  of  the  listed  species  in  the  United 
States.  Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  that 
identifies  recovery  levels  necessary  to 
reclassify  to  threatened  or  delist  them, 
and  estimate  time  and  cost  to 
implement  the  recovery  measures 
needed.  The  Service  revises  existing 
recovery  plans  to  reflect  important  new 
biologifkl  information  (i.e.,  substantially 
rewriting  some  portions  of  the  plan)  or 
significant  conceptual  changes  that  need 
to  be  made. 

The  Endangered  Species  Act  of  1973 
(Act)  as  amended  916  U.S.C.  1531  et 
seq.),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  bie  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  accoimt  in  the  course  of 
iniplementing  approved  recovery  plans. 

The  document  under  review  is  tne 
Agency  Draft  Indiana  Bat  [Myotis 
sodalis)  Revised  Recovery  Plan.  The 
species  was  listed  as  endangered  on 
March  11, 1967  (32  FR  4001),  under  the 
Endangered  Species  Preservation  Act  of 
October  15. 1966  (80  Stat.  926;  16  U.S.C. 
668a[c]).  Based  on  censuses  taken  at 
hibemacula,  the  total,  known  Indiana 
bat  popidation  was  estimated  at  353.000 
bats  in  1995-1997.  This  represents  a 
decline  of  about  60  percent  since 
population  siirveys  began  in  the  1960s. 
The  most  severe  declines  have  occurred 
in  Kentucky,  where  180,000  bats  were 
lost  between  1960  and  1997,  and  in     - 
Missouri,  where  250,000  bats  were  lost 
between  1980  and  1997. 

Indiana  bats  winter  in  caves  or  mines 
that  satisfy  their  highly  specific  needs 
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for  cold  (but  not  freezing)  temperatures 
during  hibernation.  The  fact  that 
Indiana  bats  congregate  and  form  large 
aggregations  in  only  a  small  percentage 
of  known  caves  suggests  that  very  few 
caves  meet  their  requirements. 
Exclusion  of  Indiana  bats  from 
hibemacida  by  blockage  of  entrances, 
gates  that  do  not  allow  for  bat  flight  or 
proper  air  flow,  and  human  disturbance 
to  hibernating  bats  have  been  major 
docimiented  causes  of  Indiana  bat 
declines. 

During  the  summer,  Indiana  bats  roost 
in  trees  and  forage  for  insects  primarily 
in  riparian  and  upland  forest.  The  most 
important  characteristics  of  roost  trees 
are  probably  structural  (i.e.,  exfoliating 
bark  with  space  for  bats  to  roost 
between  the  bark  and  the  bole  of  the 
tree).  To  a  limited  extent,  tree  cavities 
and  crevices  are  also  used  for  roosting. 
Maternity  colonies  use  multiple  primary 
roost  trees  which  are  used  by  a  majority 
of  the  bats  most  of  the  summer,  and  a 
niunber  of  "secondary"  roosts  that  are 
used  intermittently  and  by  fewer  bats, 
especially  during  periods  of 
precipitation  or  extreme  temperatures. 
Thus,  there  may  be  more  than  a  dozen 
roosts  used  by  some  Indiana  bat 
maternity  colonies.  Indiana  bats  feed 
exclusively  on  flying  insects. 

The  Indiana  Bat  Recovery  Plan  was 
approved  by  the  Service  in  1983.  In 
October  1966,  the  Service  solicited 
input  from  Service  personnel,  species 
experts,  and  state  agencies  within  the 
range  of  the  species  on  the  Technical 
Draft  hidiana  Bat  Revised  Recovery 
Plan,  prepared  by  the  Indiana  Bat 
Recovery  Team.  The  agency  draft 
incorporates  most  of  the  comments  and 
suggestions  received  on  the  technical 
draft.  The  agency  draft  identifies 
priority  research  tasks  that  will  help 
determine  the  limiting  fectors  for  the 
species.  This  is  essentieJ  before 
adequate  steps  can  be  taken  to  halt  the 
continued  decline  in  the  species' 
numbers.  The  current  agency  draft 
reflects  an  increeised  emphasis  on 
necessary  following  discussions  amo^g 
members  of  the  Indiana  Bat  Recovery 
Team  and  comments  received  &t>m 
reviewers  of  the  technical  draft. 

The  primary  objectives  of  the  agency 
draft  revised  recovery  plan  are  to:  (1) 
Summarize  research  findings  that  have 
accumulated  since  the  original  plan  was 
approved  in  1983,  (2)  identify  priority 
research  tasks  intended  to  pinpoint 
reasons  for  the  species'  continued 
precipitous  decline,  and  (3)  establish 
realistic  objectives  that  will  lead  to  the 
recovery  and  eventual  delisting  of  the 
species.  The  species  may  be  reclassified 
to  threatened  following  documentation 
of  stable  or  increasing  populations  for 


three  consecutive  census  periods  (6 
years)  and  permanent  protection  [i.e., 
public  ownership  or  long-term 
easement/lease,  and  gate/fence  [where 
necessary  and  feasible)]  at  all  Priority 
One  hibemacula.  Delisting  will  be 
considered  when  the  reclassification 
criteria  are  met,  in  addition  to 
protection  and  docimientation  of  stable 
or  increasing  populations  for  three 
consecutive  census  periods  at  50 
percent  of  the  Priority  Two  hibemacula 
in  each  state,  and  the  overall  population 
level  must  be  restored  to  that  of  1980. 
The  year  1980  was  chosen  as  the 
baseline  for  the  Indiana  bat  because 
some  of  the  currently  known  major 
hibemacula  were  not  known  prior  to 
1980,  and  it  is  the  first  year  that 
systematic  surveys  were  conducted  at 
all  major  hibernation  sites.  In  addition, 
the  1980  level  is  believed  to  be 
sufficient  to  maintain  enough  genetic 
diversity  to  enable  the  species  to  persist 
over  a  large  geographical  area  and  avoid 
extinction. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  si>ecified 
above  will  be  considered  prior  to 
approval  of  the  revised  recovery  plan. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(f). 

Dated:  April  2. 1999. 
Charies  M.  Wooley, 
Assistant  Regional  Director,  Ecological 
Services,  Region  3,  Fort  Snelling,  Minnesota. 
[FR  Doc.  99-8818  Filed  4-8-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

n»h  and  Wiidllfa  Sarvica 

Marina  Mammal  Annual  Raporl 
Availability,  Calendar  Year  1996 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability  of  calendar 

year  1996  marine  mammal  annual 

report  

summary:  The  U.S.  Fish  and  Wildlife 
Service  and  the  Biological  Resources 
Division  of  the  U.S.  Geological  Survey 
have  issued  their  joint  1996  annual 
report  on  marine  mammals  under  the 
jurisdiction  of  the  U.S.  Department  of 
the  Interior,  as  required  by  section 
103(f)  of  the  Marine  Mammal  Protection 
Act  of  1972.  The  report  covers  the 
period  January  1  to  December  31, 1996, 


and  was  submitted  to  Congress  on 
Febraary  25, 1999.  This  notice  informs 
you  that  the  1996  report  is  available  and 
that  copies  may  be  obtained  on  request 
to  the  Service. 

ADDRESSES:  You  should  address  written 
requests  for  copies  to:  Publications  Unit, 
U.S.  Fish  and  Wildlife  Service,  National 
Conservation  Training  Center,  Route  1, 
Box  166,  Shepherd  Grade  Road, 
Shepherdstown,  WV  25443. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Horwarth,  Division  of  Fish  and 
Wildlife  Management  Assistance, 
Telephone  (703)  358-1718. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  the  Interior  is  responsible 
for  eight  species  of  marine  mammals,  as 
assigned  by  the  Marine  Mammal 
Protection  Act  of  1972.  These  species 
are  polar  bear,  sea  and  marine  otters, 
walrus,  manatees  (three  species)  and 
dugong.  Administrative  actions 
discussed  include  appropriations, 
marine  mammals  in  Alaska,  endangered 
and  threatened  marine  mammal  species, 
law  enforcement  activities,  scientific 
research  and  public  display  permits, 
certificates  of  registration,  research. 
Outer  Continental  Shelf  environmental 
studies  and  international  activities. 

Dated:  March  31, 1999. 
Jamie  Rappaport  Clark, 
Director. 
(FR  Doc.  99-8889  Filed  4-8-09;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managemant 
[CA-360-1 220-00] 

Dasignation  of  Off-Road  Vahicia  Uaa 
Araas  and  Traila  Wlttiin  Shaata  County. 
California 

SUMMARY:  The  BLM  has  formulated  off- 
road  vehicle  use  designations  for  public 
lands  within  the  Lower  Clear  Creek  and 
Mule  Moimtain  management  areas 
located  in  Shasta  Coimty,  California. 
These  designations  were  specified 
within  the  Record  of  Decision  for  the 
Redding  Resource  Area  Management 
Plan  approved  June,  1993.  Under 
authority  of  43  CFR  8342,  motor 
vehicles  within  the  Lower  Clear  Creek 
and  MuJe  Moimtain  management  areas 
are  "limited"  to  designated  roads  and 

trails. 

Roads  and  trails  available  for  all 
registered  motor  vehicles  on  public  land 
within  the  management  area  will  be 
signed  and  include  two  roads 
connecting  Muletown  Road  to  two 
separate  parcels  of  private  property 
located  within  Township  31  North, 
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Range  6  West,  sections  21  and  22,  of  the 
Mount  Diablo  Meridian.  These  private 
property  access  roads  will  be  available 
for  public  motor  vehicle  use  as  long  as 
they  are  properly  maintained  under 
private  rights-of-way.  Maps  illustrating 
these  road  locations  are  available  at  the 
BLM's  Redding  Field  OfBce. 

Roads  available  for  motor  vehicles 
registered  for  highway-use  only  include: 
Muletown  Road,  Placer  Street, 
Cloverdale  Road,  Clear  Creek  Road,  and 
China  Gulch  Drive.  These  public  road 
systems  are  controlled  by  Shasta 
County.  Maps  illustrating  these  road 
locations  are  available  firom  the  Shasta 
Coimty  Public  Works  Department. 

Background 

The  BLM  prepared  an  environmental 
impact  statement  and  approved  a  record 
of  decision  (ROD)  for  the  Redding 
Resource  Area  Management  Plan  in 
1993.  The  ROD  provides  off-highway 
vehicle  designations  for  public  lands 
administered  by  the  BLM.  The  BLM's 
main  objective  for  managing  lands 
within  the  Lower  Clear  Creek  and  Mule 
Moimtain  management  areas  is  to: 
"Enhance  non-motorized  recreation 
opportunities  by  establishing  a 
Greenway  from  the  Sacramento  River  to 
the  Whiskeytown  Unit  of  the  National 
Recreation  Area  along  Clear  Creek 
(Resource  Management  Plan,  1993)". 

The  identification  of  available  roads 
and  trails  under  the  "limited" 
designation  was  further  evaluated 
within  an  environmental  assessment  for 
the  Lower  Clev  Creek  Greenway — 
Motor  Vehicle  Designations  prepared  in 
1999.  The  authority  for  this  off-road 
vehicle  designation  is  43  CFR  8342.  Any 
person  who  foils  to  comply  with  the 
terms  of  an  off-road  vehicle  use 
designation  is  subject  to  arrest  and  fines 
of  up  to  $100,000  and/or  imprisonment 
not  to  exceed  12  months  imder  the 
authority  of  43  CFR  8340.0-7. 
Exceptions  apply  to  authorized  BLM 
employees,  contractors,  law 
enforcement  personnel,  fire  prevention 
crews  and  others  given  express 
permission  by  the  BLM  authorized 
officer. 

DATES:  This  off-road  vehicle  designation 
will  take  effect  April  9, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  M.  Schultz,  Field  Manager, 

Bureau  of  Land  Management,  355 

Hemsted  Drive,  Redding,  CA  96002. 

Charles  M.  Schultz, 

Redding  Area  Manager. 

[FR  Doc.  99-8897  Filed  4-8-99;  8:45  am] 

MLUNG  COOE431IM0-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Generai  Management  Plan, 
Environmental  Impact  Statenient, 
Washita  BattlefieM  Natkmal  Historic 
Site,  Oklahoma 

agency:  National  Park  Service. 
ACTION:  Notice  of  Latent  to  prepare  an 
environmental  impact  statement  for  the 
general  management  plan,  Washita 
Battlefield  National  Historic  Site  (NHS). 

SUilMARY:  Under  the  provisions  of  the 
National  Enviroimiental  Policy  Act,  the 
National  Park  Service  is  preparing  an 
environm^tal  impact  statement  for  the 
general  management  plan  (GMP)  for 
Washita  Battlefield  NHS.  This  statement 
will  be  approved  by  the  Director, 
Intermountain  Region. 

Washita  Battlefield  NHS  was 
established  by  Public  Law  104-333  on 
November  12, 1996,  to  provide  for  the 
preservation  and  interpretation  of  the 
Battle  of  the  Washita.  The  battle,  which 
occurred  on  November  27, 1868,  was 
one  of  the  largest  engagements  between 
Plains  tribes  and  the  United  States 
Army  on  the  Southern  Oeat  Plains.  The 
site  is  a  registered  National  Historic 
Landmark.  The  GMP  is  needed  to  guide 
the  protection  and  preservaticm  of  the 
natural  and  cultural  environments, 
considering  a  variety  of  interpretive 
visitor  experiences  that  enhance  the 
enjoyment  and  understanding  of  the 
park  resources. 

The  effort  will  result  in  a 
comprehensive  plan  that  encompasses 
preservation  of  natural  and  cultural 
resources,  provision  for  visitor  use  and 
interpretation,  and  development  of 
necessary  and  appropriate  facilities,  la 
cooperation  with  local  interests, 
attention  will  also  be  given  to  resources 
outside  the  boundaries  that  affect  the 
integrity  of  park  resources.  Alternatives 
to  be  considered  include  no-action,  the 
preferred  alternative,  and  other 
alternatives  addressing  the  following 
major  issues: 

•  How  can  the  important  natural  and 
cultural  resources  be  best  protected  and 
preserved,  while  providing  for  visitor  use  for 
present  and  future  generations? 

•  What  level  and  type  of  use  is  appropriate 
to  be  consistent  with  the  park's  purpose,  and 
to  relate  to  the  park's  significance? 

•  What  facilities  are  needed  to  meet  the 
mission  goals  of  the  park  regarding  natural 
and  cultural  resource  management,  visitor 
use  and  interpretation,  partnerships,  and 
park  operations? 

The  National  Park  Service  is  planning 
to  hold  public  scoping  meetings 
regarding  the  GMP  during  the  week  of 
May  10th.  Specific  dates,  times,  and 


locations  will  be  announced  in  the  local 
media,  and  can  be  obtained  by 
contacting  the  park  superintendent.  The 
ptupose  of  these  meetings  is  to  explain 
the  planning  process  and  to  obtain 
comments  concerning  appropriate 
resource  management;  desired  visitor 
use,  interpretation,  and  facilities;  and 
issues  that  need  to  be  resolved.  In 
addition  to  attending  scoping  meetings, 
people  wishing  to  provide  input  to  this 
initial  phase  of  developing  the  GMP 
may  address  comments  to  the 
superintendent.  Scoping  comments 
should  be  received  no  later  than  60  days 
from  the  publication  of  this  Notice  of 
Intent. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Superintendent  Sarah 
Craighead,  Washita  Battlefield  National 
Historic  Site,  P.O.  Box  890,  Cheyenne. 
Oklahoma  73628;  Tel:  (580)  497-2742; 
Fax:  (580)  497-2712;  e-mail: 
Craighead sarah@nps.gov. 

Dated:  March  31, 1999. 
Sarah  Crai^ead, 

Superintendent.  Washita  Battlefield  NHS. 
(FR  Doc.  99-8840  Filed  4-8-99;  8:45  am] 

BNJJNQ  CODE  4310-70-11 


DEPARTMENT  OF  THE  INTERIOR 

NalkMMri  Park  Service 

Announcement  of  Subsistence 
Resource  Commisskm  Meeting 

SUMMARY:  The  Superintendent  of  Gates 
of  the  Arctic  National  Park  and  Preserve 
and  the  Chairperson  of  the  Subsistence 
Resource  Commission  for  Gates  of  the 
Arctic  National  Park  and  Preserve 
announce  a  forthcoming  meeting  of  the 
Gates  of  the  Arctic  National  Park  and 
Preserve  Subsistence  Resource 
Commission.  The  following  agenda 
items  will  be  discussed: 

(1)  Call  to  order. 

(2)  Roll  call. 

(3)  Approval  of  summary  of  minutes 
from  January  14-15, 1998  meeting. 

(4)  Review  agenda. 

(5)  Superintendent's  introduction  of 
guests  and  staff  and  review  of 
Commission  function  and  purpose. 

(6)  Superintendent's  Management/ 

Research  report. 

a.  Administration  and  management. 

b.  Park  operations. 

c.  Resource  management. 

d.  Subsistence  program. 

(7)  Public  and  agency  comments. 

(8)  Old  business. 

a.  SRC  Chairs  meeting  report. 

b.  Subsistence  Management  Plan  work 
session. 

c.  Review  traditional  use  area  report 
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(9)  New  business. 

a.  Hunting  plan  work  session. 

(10)  Election  of  Officers. 

(11)  Set  time  and  place  of  next 
Subsistence  Resource  Commission 
meeting. 

(12)  Adjournment. 

DATES:  The  meeting  dates  are:  The 
meeting  will  begin  at  8:30  a.m.  on 
Tuesday,  April  20, 1999,  and  conclude 
at  approximately  5  p.m.  The  meeting 
will  reconvene  at  8:30  a.m.  on 
Wednesday,  April  21, 1999,  and  adjourn 
at  5  p.m. 

ADDRESSES:  The  meeting  location  is: 
Sophie  Station  Hotel  in  Fairbanks, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Ulvi.  Management  Assistant,  201 
First  Avenue,  Doyon  Bldg.,  Fairbanks. 
Alaska  99701.  Phone  (907)  456-0352. 
SUPPLEMENTARY  INFORMATION:  Th6 
Subsistence  Resource  Commissions  are 
authorized  xmder  Title  VIII,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487,  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Paul  R.  Anderson, 
Acting  Reffonal  Director. 
[PR  Doc.  99-8839  Filed  4-8-99;  8:45  am] 

BILLING  CODE  431»-70-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Announcement  of  Subsistence 
Resource  Commission  Meeting 

SUMMARY:  The  Superintendent  of 
Wrangell-St.  Elias  National  Park  and  the 
Chairperson  of  the  Subsistence  Resource 
Commission  for  Wrangell-St.  Elias 
National  Park  announce  a  forthcoming 
meeting  of  the  Wrangell-St.  Elias 
National  Park  Subsistence  Resource 
Commission.  The  following  agenda 
items  will  be  discussed: 

(1)  Call  to  Order  (Chairman). 

(2)  Roll  Call:  Confirmation  of  Quorum. 

(3)  Introduction  of  Commission 
members  and  guests. 

(4)  Review  Agenda. 

(5)  Superintendent's  welcome  and 
review  of  the  Commission  purpose. 

(6)  Commission  membership  status. 

(7)  Election  of  Chair  and  Vice  Chair. 

(8)  Public  and  other  agency  comments. 

(9)  Review  and  approval  of  minutes 
from  November  17-18, 1998  meeting. 

(10)  Report  on  Eastern  Interior/ 
Southcentral  Proposal  Coordination 
Meeting. 

(11)  Report  on  SAC  meeting. 

(12)  Superintendent's  report 


(13)  Wrangell-St.  Elias  National  Park 
and  Pteserve  staff  reports. 

a.  Cordova  hearing. 

b.  Status  of  Malaspina  Forelands  ATV 
study  project. 

(14)  Old  business: 

a.  Status  report  on  inclusion  of  Healy 
Lake  as  a  resident  zone  community. 

b.  Status  of  EA/rulemaking  to  add 
Northway,  Tetlin,  Tanacross  and 
Dot  Lake  as  resident  zone 
communities  Pot  Lake  proposed 
boundary) 

c.  Possible  restrictions  of  the  harvest 
of  ewe  sheep. 

d.  Subsistence  Hxmtihg  Program 
Recommendation  97-01  (establish 
minimum  residency  requirements 
for  resident  zone  communities). 

e.  Review  National  Park  Service 
response  to  Harry  Kalmakoff 
(customary  trade  letter). 

f.  Status  report  on  Hunting  Plan 
Recommendation  96-1  and  96-2 
(letter  sent  to  all  SRC  Chairs  11/18/ 
98). 

g.  Access  to  Inholdings  (Chapter  5: 
Access,  page  1). 

h.  Status  report  on  draft  subsistence 
plan,  hunt  maps,  and  subsistence 
brochure  for  Wrangell-St.  Elias 
National  Park  and  Preserve. 

(15)  New  Business: 

a.  Inclusion  of  four  wheeler's  in  draft 
subsistence  plan  (Chapter  5:  access, 
page). 

b.  Federal  Subsistence  Program 
update. 

(1)  Review  actions  taken  by  Regional 
Councils  on  Federal  Subsistence 
Program 

(2)  Status  on  Individual  C&T 
proposals. 

(3)  Update  on  C&T  Task  Group. 

(4)  Review  1999-2000  Federal 
Subsistence  Board  proposals  for 
Units  5,  6, 11, 12,  and  13.    . 

c.  Update  on  Federal  Fish 
Management. 

(16)  Public  and  other  agency  comments. 

(17)  Subsistence  Resource  Commission 
work  session  to  develop  proposals/ 
finalize  recommendations. 

(18)  Set  time  and  place  of  next 
Subsistence  Resource  Commission 
meeting. 

(19)  Adjourn  meeting. 

DATES:  The  meeting  will  begin  at  9  a.m. 
on  Tuesday,  April  20, 1999,  and 
conclude  at  approximately  5  p.m.  The 
meeting  will  reconvene  at  9  a.m.  on 
Wednesday,  April  21, 1999,  and  adjourn 
at  approximately  5  p.m.  The  meeting 
will  adjourn  earlier  if  the  agenda  items 
are  completed. 

location:  The  meeting  location  is:  Dot 
Lake  Community  Hall,  Dot  Lake,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  B.  Jarvis.  Superintendent. 


Wrangell-St.  Elias  National  Park  and 
Preserve,  P.O.  Box  439,  Copper  Center, 
Alaska  99573.  Phone  (907)  822-5234. 
SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commission  is 
authorized  under  Title  VIII,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487,  and 
operates  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Paul  R.  Anderson, 
Acting  Regional  Director. 
[PR  Doc.  99-8838  Filed  4-8-99;  8:45  ami 

BILLING  CODE  431 0-OI-P 

DEPARTMENT  OF  THE  INTERIOR 


National  Park  Service 

Notice  of  Availability  of  Draft  Director's 
Order  Concerning  National  Scenic  and 
Historic  Trails 

agency:  National  Park  Service,  DOI. 
ACTION:  Notice  of  availability. 


SUMMARY:  The  National  Park  Service  is 
updating  its  system  of  internal  policy 
instructions.  When  new  policy  and 
procedural  documents  are  proposed 
which  might  affect  parties  outside  the 
Service,  this  information  is  made 
available  for  public  review  and 
comment.  Draft  Director's  Order  #45-1, 
"National  Trails  System,"  clarifies  the 
status  of  components  of  the  National 
Trails  System  within  the  National  Park 
System  and  gives  instructions  on  how 
such  trails  are  assigned  for  management 
and  operations. 

DATES:  Written  comments  will  be 
accepted  until  May  15. 1999. 
ADDRESSES:  Copies  of  the  draft 
Director's  Order  45-1  are  available  from 
Steve  Elkinton,  National  Park  Service. 
Room  3622,  USDOI,  1849  C  St.,  NW, 
Washington,  DC  20240,  (202)  565-1177, 
or  by  e-mail  at  steve_elkinton®nps.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Elkinton,  at  (202)  565-1177. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  Director's  Order  45-1  is  to 
clarify  the  administrative  status  within 
the  National  Park  Service  (NPS)  of  those 
national  scenic  and  national  historic 
trails  administrated  by  NPS,  and  to 
ensure  that  such  trails  are  able  to 
operate  on  an  equitable  basis  with  other 
NPS  units.  Even  though  NPS  has 
administered  national  trails  since  1968, 
few  policy  directives  have  been  issued 
to  systematically  guide  their 
management  and  administration.  In  the 
past,  trail  administrators  and  their 
partners  may  have  developed  policy 
statements  as  needed  for  individual 
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trails  through  planning  and  partnership 
agreements.  This  Director's  Order  sets 
forth  NFS  responsibilities  for  all  its 
National  Trails  System  components. 

Dated:  March  26. 1999. 
Katherine  H.  Stevenson, 

Associate  Director,  Cultural  Resource 

Stewardship  and  Partnerships. 

[FR  Doc.  99-8837  Filed  4-«-99;  8:45  am) 

BNJJNQ  CODE  4310-7(M> 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

Notica  of  Intent  to  Repatriate  a  Cultural 
Item  in  tt>e  Possesaion  of  the 
Ancftorage  Muaeum  of  Hiatory  and  Art, 
Anctiorage,  AK 

agency:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  a  cultiiral  item  in 
the  possession  of  the  Anchorage 
Museimi  of  History  and  Art  which 
meets  the  definition  of  "object  of 
cultiual  patrimony"  under  Section  2  of 
the  Act. 

The  cultural  item  is  a  Chilkat  robe  or 
blanket  (Cat.  No.  73.92.1)  made  in  the 
traditional  style  of  mountain  goat  wool 
and  cedarbark. 

In  1973,  Mr.  Elton  E.  Engstrom  signed 
a  conditional  deed  of  gift  conveying  this 
cultural  item  to  the  Anchorage  Museum 
of  History  and  Art.  In  1999,  Mr. 
Engstrom  and  the  Anchorage  Museimi 
of  History  and  Art  signed  a  second 
unconditional  deed  of  gift  which 
declared  the  original  deed  of  gift  null 
and  void;  and  which  transferred 
ownership  of  this  cultural  item  to  the 
Anchorage  Museiun  of  History  and  Art 
as  an  unconditional  gift.  The  Anchorage 
Museiun  of  History  and  Art  has  no 
information  regarding  Mr.  Engstrom's 
acquisition  of  this  cultural  item. 

Based  on  consvdtation  with 
representatives  of  the  Wolf  House 
(Grooch  Hit)  of  the  Kaagwaantaan  and 
the  Central  Coimcil  of  Tlingit  and 
Haida,  evidence  of  cultiiral  affiliation 
and  the  cultural  patrimony  of  this  object 
has  been  shown  by:  recounting  oral 
traditions  of  the  connection  beween 
their  clan  and  the  wolf;  maintaining  that 
robes  were  communal  property  that 
could  not  be  alienated  vtdthout  approval 
of  the  members  of  the  house;  and 
producing  a  photograph  showing  the 
robe  being  used  as  a  symbol  of  the  clan 
and  house  in  a  funerary  situation. 

Officials  of  the  Anchorage  Museum  of 
History  and  Art  have  determined  that, 


pursuant  to  43  CFR  10.2  (d)(4),  this 
cultural  item  has  ongoing  historical, 
traditional,  and  cultiu-al  importance 
central  to  the  culture  itself,  and  could 
not  have  been  alienated,  appropriated, 
or  conveyed  by  any  individual.  Officials 
of  the  Anchorage  Museum  of  History 
and  Art  have  also  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
this  item  and  the  Kaagwaantaan  Wolf 
House,  represented  by  the  Central 
Coimcil  of  the  Tlingit  and  Haida  Indian 
Tribes. 

This  notice  has  been  sent  to  officials 
of  the  Kaagwaantaan  Wolf  House  and 
the  Central  Council  of  the  Tlingit  and 
Haida  Indian  Tribes.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
objects  should  contact  W.A.  Van  Horn, 
Curator  of  Collections,  Anchorage 
Museum  of  History  and  Art,  121  W.  7th 
Ave.,  Anchorage,  AK  99501;  telephone: 
(907)  343-4326  before  May  10, 1999. 
Repatriation  of  this  object  to  the  Central 
Council  of  the  Tlingit  and  Haida  Indian 
Tribes  on  behalf  of  the  Kaagwaantaan 
Wolf  House  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 
Dated:  March  26, 1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Pro-am. 

(FR  Doc.  99-8886  Filed  4-8-99;  8:45  am] 
BtLUNQCOOE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Notkw  of  Intent  to  Rapatrtoto  Cultural 
Itema  from  Molokai,  HI  ki  the 
Poaaaaaion  of  the  Bamica  Pauahi 
Biahop  Muaaum,  Honolulu,  HI 

AGENCY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Bemice  Pauahi 
Bishop  Museum,  Honolulu,  HI  which 
meet  tiie  definition  of  "object  of  cidtural 
patrimony"  under  Section  2  of  the  Act. 

The  cultiu-al  items  are  three  sections 
of  sandstone  containing  petrogljrphs. 

In  1909,  Bishop  Museum  staff  J.F.G. 
Stokes;  with  permission  bom  George  P. 
Cooke,  manager  of  the  Molokai  Ranch; 
carved  out  and  collected  these  sections 
of  sandstone  containing  petroglyphs. 
These  sections  (nos.  9935-37)  cam  from 
an  area  called  Kalaina  Wawae  (the  feet 


of  Kalaina),  known  for  its  numerous 
oblong  depressions  said  to  represent 
human  footprints.  One  mo'olelo,  or 
traditional  story,  associated  with  this 
site  is  that  a  prophetess  named  Kalaina 
made  the  imprints,  thus  foretelling  the 
eventual  arrival  of  boot- wearing 
foreigners. 

Based  on  known  Native  Hawaiian 
traditions  and  practice,  these  sections  of 
Kalaina  Wawae  are  consistent  with  an 
object  of  cultural  patrimony,  and  could 
not  have  been  alienated,  appropriated, 
or  conveyed  by  any  individual. 
Consultation  evidence  presented  by  Hui 
Malama  I  Na  Kupuna  O  Hawai'i  Nei,  on 
behalf  of  its  members  on  Molokai  and 
the  Native  Hawaiian  community  of  the 
island  of  Molokai,  supports  this 
conclusion. 

Officials  of  the  Bishop  Museum  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(4),  these  cultural  items  have 
ongoing  historical,  traditional,  and 
cultural  importance  central  to  the 
culture  itself,  and  could  not  have  been 
alienated,  appropriated,  or  conveyed  by 
any  individual.  Officials  of  the  Bishop  . 
Museum  have  also  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  items  and  Hui  Malama  I  Na 
Kupima  O  Hawai'i  Nei. 

This  notice  has  been  sent  to  officials 
of  Hui  Malama  I  Na  Kupuna  O  Hawai'i 
Nei,  the  Office  of  Hawaiian  Affairs, 
Moloka'i  Museum  and  Culture  Center, 
Lili'uokalani  Trust,  Alapa'i  Hanapi, 
Lawrence  Aki,  and  Walter  Ritte. 
Representatives  of  any  other  Native 
Hawaiian  csganization  that  believes 
itself  to  be  culturally  affiliated  with 
these  objects  should  contact  Valerie 
Free,  Bemice  Pauahi  Bishop  Museum, 
1525  Bemice  Street,  Honolulu,  HI 
96817;  telephone:  (808)  847-8205  befcxe 
May  10, 1999.  Repatriation  of  these 
objects  to  Hui  Malama  I  Na  Kupvna  O 
Hawai'i  Nei  on  behalf  of  its  membors  an 
Molokai  and  the  Native  Hawaiian 
community  of  Molokai  may  begin  aft«- 
that  date  if  no  additional  claimants 
come  forward. 
Dated:  March  26, 1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 

Program. 

[FR  Doc.  99-8888  Filed  4-8-99;  8:45  am] 

BUJJNG  CODE  4310-70-f 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Correction—  Notice  of  Inventory 
Completion  for  Native  American 
Human  Remaina  and  Aaaociated 
Funerary  Objecta  from  Pecoa  Valley, 
NM  In  the  Poaaeaaion  of  tfie  Peabody 
Muaeum  of  Archaeology  and 
Ethnology,  Harvard  Unhraralty, 
Cambridge,  MA;  and  the  Robert  S. 
Peabody  Muaeum  of  Archaeology, 
Phllllpa  Academy,  Andover,  MA 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
from  Pecos  Valley,  NM  in  the 
possession  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  MA;  and  the 
Robert  S.  Peabody  Museum  of 
Archaeology,  Phillips  Academy, 
Andover,  MA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Peabody  Museum 
of  Archaeology  and  Ethnology  and 
Robert  S.  Peabody  Museum  of 
Archaeology  professional  staff  in 
consultation  with  representatives  of  the 
Apache  Tribe  of  Oklahoma,  the 
Comanche  Tribe  of  Oklahoma,  the  Hopi 
Tribe,  the  Jicarilla  Apache  Tribe,  the 
Kiowa  Tribe,  the  Mescalero  Apache 
Tribe,  the  Navajo  Nation,  Pueblo  of 
Cochiti,  the  Pueblo  of  Jemez,  Pueblo  of 
Santo  Domingo,  the  Pueblo  of  Zuni,  and 
the  Wichita  and  Affiliated  Tribes. 

Between  1915-1929,  human  remains 
representing  1,787  individuals  were 
recovered  from  Pecos  Pueblo  and 
mission  church  sites  during  excavations 
conducted  under  the  auspices  of 
Phillips  Academy  by  Alfred  Vincent 
Kidder.  No  known  individuals  were 
identified.  The  498  associated  funerary 
objects  include  ceramic  vessels,  bone 
awls,  bone  beads,  effigies,  bone  tubes, 
ceramic  fragments,  projectile  points, 
stone  scrapers,  chipped  stone 
implements,  a  red  paint  stone,  stone 
pendants,  shell  pendants,  ceramic 
ladles,  ceramic  pipes,  wrappings,  soil 
samples,  antler  tools,  feunal  bone 
implements,  stone  knives,  stone  drills, 
pieces  of  obsidian,  lujnps  of  paint, 
hammerstones,  stone  shaft  straighteners, 
a  stone  palette,  faimal  remains,  fossils, 
a  piece  of  copper  ore,  polishing  stones, 
and  textiles. 

Based  on  the  above  mentioned 
information,  officials  of  the  Peabody 


Museum  of  Archaeology  and  Ethnology 
and  the  Robert  S.  Peabody  Museum  of 
Archaeology  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  1,921 
individuals  of  Native  American 
ancestry.  Officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
and  the  Robert  S.  Peabody  Museum  of 
Archaeology  have  also  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2),  the  534 
objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  himian  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Officials  of  the  Robert 
S.  Peabody  Museiun  of  Archaeology 
have  also  determined  that,  pursuant  to 
43  CFR  10.2  (d)(2).  the  19  objects  from 
the  three  caches  at  Pecos  Pueblo  listed 
above  are  reasonably  believed  to  have 
been  made  exclusively  to  be  placed  with 
or  near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
Peabody  Museiun  of  Archaeology  and 
Ethnology  and  the  Robert  S.  Peabody 

Museum  of  Archaeology  have     

determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Pueblo  of  Jemez. 

This  notice  has  been  sent  to  officials 
of  the  Apache  Tribe  of  Oklahoma,  the 
Comanche  Tribe  of  Oklahoma,  the  Hopi 
Tribe,  the  Jicarilla  Apache  Tribe,  the 
Kiowa  Tribe,  the  Mescalero  Apache 
Tribe,  the  Navajo  Nation,  Pueblo  of 
Cochiti,  the  Pueblo  of  Jemez,  Pueblo  of 
Santo  Domingo,  the  Pueblo  of  Zuni,  and 
the  Wichita  and  Affiliated  Tribes. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Barbara  Issac,  Repatriation 
Coordinator,  Peabody  Museujn  of 
Archaeology  and  Ethnology,  11  Divinity 
Ave.,  Cambridge,  MA  022138;  telephone 
(617)  495-2254;  or  James  W.  Bradley, 
Director,  Robert  S.  Peabody  Museum  of 
Archaeology,  Phillips  Academy, 
Andover,  MA  01810;  telephone:  (978) 
749-4490,  before  May  10, 1999. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Pueblo 
of  Jemez  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  March  26, 1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  99-8887  Filed  4-8-99;  8:45  am) 
BNXma  CODE  4310-7»-f 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remaina  from 
Barrow,  AK  in  tfte  Poaaeaaion  of  the 
Unlveralty  of  Nebraaka  State  Muaeum, 
Univeraity  of  Nebraska-Lincoln, 
Uncoln,  NE 

agency:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  hiunan 
remains  from  Barrow,  AK  in  the 
possession  of  University  of  Nebraska 
State  Museum,  University  of  Nebraska- 
Lincoln,  Lincoki,  NE. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Nebraska-Lincoln  professional  staff  in 
consultation  with  representatives  of 
North  Slope  Borough  as  the  authorized 
representative  of  the  Native  Village  of 
Barrow  Inupiat  Traditional  Government. 

Between  1914  and  1916,  human 
remains  representing  one  individual 
were  collected  from  Point  Barrow  by 
T.L.  Richardson  under  unknown 
circumstances.  At  a  later  date,  these 
human  remains  were  donated  to  the 
University  of  Nebraska  State  Museum 
by  Mrs.  C.  Boellstorff.  No  known 
individuals  were  identffied.  No 
associated  funerary  objects  are  present. 

Based  on  the  area  frt}m  which  these 
hiunan  remains  were  recovered  and  the 
condition  of  the  remains,  this  individual 
has  been  identifed  as  Native  American. 
Based  on  the  location  of  these  human 
remains,  this  individual  has  been 
determined  to  be  Inupiat. 

Based  on  the  above  mentioned 
information,  officials  of  the  University 
of  Nebraska-Lincoln  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  University  of  Nebraska-Lincoln  have 
also  determined  that,  piu^uant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Native  Village  of  Barrow  Inupiat 
Traditional  Government. 

This  notice  has  been  sent  to  officials 
of  the  North  Slope  Borough  and  the 
Native  Village  of  Barrow  Inupiat 
Traditional  Government. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  himian  remains  and 
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associated  funerary  objects  should 
contact  Dr.  Priscilla  Grew,  University  of 
Nebraska,  302  Canfield  Administration 
Building.  Lincoln.  NE  68588-0433; 
telephone:  (402)  472-3123,  before  May 
10, 1999.  Repatriation  of  the  human 
remains  to  the  North  Slope  Borough  as 
the  authorized  representative  of  the 
Native  ViUage  of  Barrow  Inupiat 
Traditional  Government  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  March  26, 1999. 

Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 
(FR  Doc.  99-6885  Filed  4-8-99;  8:45  am] 

BtLUNQ  CODE  4310-7»-F 


DEPARTMENT  OF  THE  INTERIOR 

Offics  of  Surface  Mining  Reclamation 
and  Enforcement 

Privacy  Act  of  1974;  As  Amended; 
Revisions  to  the  Existing  System  of 
Records 

agency:  Office  of  Surface  Mining, 

Interior. 

ACTION:  Proposed  revisions  to  an 

existing  system  of  records. 

summary:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Office  of  Surface 
Mining  (OSM)  is  issuing  public  notice 
of  its  intent  to  modify  an  existing 
Privacy  Act  system  of  records  notice, 
OSM-8,  "Employment  and  Financial 
Interests  Statements — States  and  Other 
Federal  Agencies."  The  revisions  will 
update  the  System  Name,  System 
Location  address,  System  Manager(s); 
accurately  define  the  Categories  of 
Individuals  Covered  by  the  System, 
Categories  of  Records  in  the  System, 
Authority  for  Maintenance  of  the 
System,  Safeguards,  Retention  and 
Disposal;  and  clarify  the  Notification 
Procedure,  Record  Access  Procedures 
and  Contesting  Record  Procedures. 
EFFECTIVE  DATE:  5  U.S.C.  552a(e)(ll) 
requires  that  the  public  be  provided  a 
30-day  period  in  which  to  comment  on 
the  intended  use  of  the  information  in 
the  system  of  records.  The  Office  of 
Management  and  Budget,  in  its  Circular 
A-130,  requires  an  additional  10-day 
period  (for  a  total  of  40  days)  in  which 
to  make  these  conunents.  Any  persons 
interested  in  commenting  on  this 
revised  system  of  records  may  do  so  by 
submitting  comments  in  writing  to  the 


U.S.  Department  of  the  Interior,  Office 
of  Surface  Mining,  Privacy  Officer,  1951 
Constitution  Avenue,  NW,  Mail  Stop 
262-SIB,  Washington,  DC  20240. 
Comments  received  within  40  days  of 
publication  in  the  Federal  Register  will 
be  considered.  The  system  will  be 
effective  as  proposed  at  the  end  of  the 
comment  period,  unless  comments  are 
received  which  would  require  a 
contrary  determination. 
ADDRESS:  Send  written  comments  to  the 
U.S.  Department  of  the  Interior,  Office 
of  Surface  Mining,  Privacy  Act  Officer, 
Mail  Stop  262-SIB,  1951  Constitiition 
Avenue,  NW,  Washington,  DC  20240. 
You  may  also  hand  deliver  comments  to 
the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Office  of  Personnel,  Office  of 
Siuface  Mining,  1951  Constitution 
Avenue,  NW,  Washington,  DC  20240. 
SUPPLEMENTARY  INFORMATION:  Earlier 
Privacy  Act  Compilations  list  the 
systems  of  records  with  the  prefix 
"OSMRE"  (e.g.,  OSMRE-8)  as  originally 
published  in  the  Federal  Register.  The 
prefix  was  changed  to  "OSM"  in 
subsequent  records  systems  for 
convenience.  The  OSM  is  proposing  to 
amend  the  system  notice  for  OSM-8 
"Emplojonent  and  Financial  Interests 
Statements — States  and  Other  Federal 
Agencies,"  previously  published  in  the 
Federal  Register  on  June  6, 1989  (54  FR 
24270).  This  revision  is  needed  to 
update  required  data  elements  as  well  as 
the  System  Name,  System  Location, 
System  Manager(s)  and  Address.  This 
revision  more  precisely  defines  the 
Categories  of  Individuals  Covered  by  the 
System,  Categories  of  Records  in  the 
System,  Authority  for  Maintenance  of 
the  System,  as  well  as  Safeguards,  and 
Retention  and  Disposal  poUcies  and 
practices;  and  makes  minor  clarifying 
changes  to  the  Notification  Procedure, 
Record  Access  Procedures  and 
Contesting  Record  Procedures. 

Accordingly,  the  OSM  proposes  to 
amend  the  "Employment  and  Financial 
Interests  Statements — States  and  Other 
Federal  Agencies,"  OSM-8  in  its 
entirety  to  read  as  follows: 
Robert  Ewing, 

Chief  Information  Officer,  Office  of  Surface 
Mining. 

INTERIOR/OSM-4 

SYSTEM  NAME: 

Employment  and  Financial  Interests 
Statements — States  and  Federal 
Agencies. 

SYSTEM  location: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM),  Department  of 


the  Interior,  1951  Constitution  Avenue, 
NW,  Room  340,  Washington,  DC  20240. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

1.  Office  of  Surface  Mining  employees 
by  30  CFR  706.15(a);  2.  The  head  of 
each  State  regulatory  authority  who  is 
required  to  file  a  financial  statement 
with  the  Director  of  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
by  30  CFR  705.15;  3.  Federal  employees, 
other  than  Interior  Department 
employees,  who  are  required  to  file  a 
financial  interest  statement  by  30  CFR 
706.11(b)  and  who  file  with  the  Director 
of  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  in 
accordance  with  30  CFR  706.15(c);  and 
4.  State  employees,  and  Federal 
employees  other  than  Interior 
Department  employees,  whose  financial 
interest  statements  are  referred  to  the 
Department  of  the  Interior  in  accordance 
with  30  CFR  705.19(a)(3)  or  30  CFR 
706.19(c). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  statements  of  employment 
and  financial  interests  forms  im  Federal 
employees  (OGE  Form  450  &  DI-1993), 
and  for  State  employees  (Form  23).  Also 
contains  records  of  decisions,  analysis 
of  financial  holdings,  employee 
statements,  pertinent  comments  from 
supervisors,  agency  heads,  and  the 
Solicitor's  Office,  and  related  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sections  201  (c)  and  (f)  and  517(g)  of 
Pub.  L.  95-87  and  30  CFR  705  and  706. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  uses  of  the  records  are: 
(a)  To  review  employee  financial 
interests  and  determine  employee 
compliance  or  non-compliance  with  the 
applicable  statute  and  regulations;  (b)  to 
record  the  fact  that  the  employee  has 
been  made  aware  of  specifically 
directed  legislation  or  regulations 
covering  his  organization  and  duties 
and  that  he  or  she  is  in  compliance  with 
such  specific  legislation  or  regulations; 
and  (c)  to  provide  an  adequate  system 
of  records  for  auditors  performing 
compliance  audits.  Disclosures  outside 
the  Department  of  the  Interior  may  be 
made  (1)  to  the  Department  of  Justice  or 
in  a  proceeding  before  a  court  or 
adjudicative  body  when  (a)  the  United 
States,  the  Department  of  the  Interior,  a 
component  of  the  Department,  or,  when 
represented  by  the  government,  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Department  of  the  Interior 
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detennines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  purpose  for 
which  the  records  were  compiled:  (2)  of 
information  indicating  a  violation  or 
potential  violation  of  a  statute, 
regulation,  rule,  order  or  license,  to 
appropriate  Federal,  State,  or  local 
agencies  responsible  for  investigating  or 
prosecuting  the  violation  or,  (3)  to 
Federal,  State  or  local  agencies  where 
necessary  to  obtain  information  relevant 
to  resolving  prohibited  financial  interest 
situations  or  to  litigation  which  may 
affect  the  hiring  or  retention  of  an 
employee;  (4)  to  a  Congressional  office 
from  the  record  of  an  individual  in 
response  to  an  inquiry  made  at  the 
request  of  that  individual. 

POUaES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVINQ,  ACCESSING,  RETAMMQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  orders. 

RETRieVABILITY: 

Filed  alphabetically  by  employee 
name. 

safeguards: 

Maintained  in  a  safe  having  a  three- 
position  dial-type,  manipulation  proof, 
combination  lock. 

retention  AND  DISPOSAL: 

Records  will  be  destroyed  six  years 
after  receipt  unless  needed  in  an 
ongoing  investigation  (National 
Archives  and  Records  Administration, 
General  Records  Schedule,  1,  Item  24). 
Records  referred  will  be  returned  to  the 
referring  agency  for  disposal  in 
accordance  widi  that  agency's  disposal 
policy. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Office  of  Personnel,  Office  of 
Surface  Mining,  Department  of  the 
Interior,  1951  Constitution  Ave.,  NW, 
Room  340,  Washington,  DC  20240. 

NOTIFICATION  PROCEDURE: 

To  determine  whether  information  is 
maintained  on  you  in  this  system,  write 
to  the  System  Manager.  See  43  CFR 
2.60. 

RECORD  ACCESS  PROCEBMIES; 

To  see  your  records,  write  to  the 
System  Manager.  Describe  as 
specifically  as  possible  the  record 
sought  and  mark  the  request  "Privacy 
Act  Request  for  Access."  See  43  CFR 
2.63. 

contesting  record  procedures: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager  and 
meet  the  content  requirements  of  43 
CFR  2.71. 


RECORD  SOURCE  CATEGORIES: 

Present  or  past  Federal  or  State 
employees  required  to  file  employment 
and  financial  interests  statements. 

[FR  Doc.  99-8842  Filed  4-8-99;  8:45  am] 

BILUNG  CODE  4310-05-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Redamation 
and  Enforcement 

Privacy  Act  of  1974;  Aa  Amended; 
Revlalona  to  ttie  Exiating  Syatem  of 
Recorda 

agency:  Office  of  Surface  Mining, 

Interior. 

action:  Proposed  revisions  to  an 

existing  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Office  of  Surface 
Mining  (OSM)  is  issuing  public  notice 
of  its  intent  to  modify  an  existing 
Privacy  Act  system  of  records  notice, 
OSM-12,  "Application  for  Blaster 
Certification  in  Federal  Program  States 
and  on  Indian  Lands-Computer 
Tracking  System."  The  revisions  will 
update  the  System  Name,  System 
Location  addresses,  System  Manager(s), 
further  define  the  Authority  for 
Maintenance  of  the  System,  and  clarify 
the  Notification  Procedure  and  Record 
Access  Procedures. 
EFFECTIVE  DATE:  5  U.S.C.  552a  (e)(ll) 
requires  that  the  public  be  provided  a 
30-day  period  in  which  to  comment  on 
the  intended  use  of  the  information  in 
the  system  of  records.  The  Office  of 
Management  and  Budget,  in  its  Circidar 
A-130,  requires  an  additional  10-day 
period  (for  a  total  of  40  days  in  whidi 
to  make  these  comments.  Any  persons 
interested  in  commenting  on  this 
revised  system  of  reccH'ds  may  do  so  by 
submitting  conmients  in  writing  to  the 
U.S.  Department  of  the  Interior,  Office 
of  Surface  Mining,  Privacy  Officer,  1951 
Constitution  Avenue,  NW,  Mail  Stop 
262-SIB,  Washington,  DC  20240. 
Comments  received  within  40  days  of 
publication  in  the  fdmral  Register  will 
be  considered.  The  system  will  be 
efiiective  as  proposed  at  the  end  of  the 
comment  period,  unless  comments  are 
received  which  would  require  a 
contrary  determination. 

ADDRESSES:  Send  written  comments  to 
the  U.S.  Department  of  the  Interior, 
Office  of  Silrface  Mining,  Privacy  Act 
Officer.  Mail  Stop  262-SIB,  1951 
Constitution  Avenue,  NW,  Washington, 
DC  20240.  You  may  also  hand  deliver 
comments  to  the  same  address. 


FOR  FURTHER  INFORMATKW  CONTACT: 
Federal  Blaster  Certification  Program 
Coordinator,  Office  of  Surfece  Mining, 
530  Gay  Street,  SW,  Suite  500, 
Knoxville,  Tennessee  37902. 
SUPPLEMENTARY  MF0RMAT10N:  Earlier 
Privacy  Act  Compilations  list  the 
systems  of  records  with  the  prefix 
"OSMRE"  (e.g.,  OSMRE-12)  as 
originally  published  in  the  Federal 
Register.  The  prefix  was  changed  to 
"OSM"  in  subsequent  records  systems 
for  convenience.  The  OSM  is  proposing 
to  update  and  amend  the  system  notice 
for  OSM-12  "Application  for  Blaster 
Certification  in  Federal  Program  States 
and  on  Indian  Lands-Computer 
Tracking  System,"  which  was 
previously  published  in  the  Federal 
Register  on  August  27, 1986  (51  FR 
30554),  to  more  accurately  and  clearly 
describe  the  System  Name,  System 
Location,  System  manager(s)  and 
addresses,  hi  addition,  this  revision 
further  defines  the  Authority  for 
Maintenance  of  the  System  by  adding 
one  citation,  and  clarifies  the 
Notification  Procedure  and  Record 
Access  Procedures. 

Accordingly,  the  OSM  proposes  to 
amend  the  "Application  for  Blaster 
Certification  in  Federal  Program  States 
and  on  Indian  Lands-Computer 
Tracking  System,"  OSM-12  in  its 
entirety  to  read  as  follows: 
Robert  Ewing, 

Chief  Information  Officer,  Office  of  Surface 
Mining. 

INTERIOR/OSM-12 

SYSTEM  name: 

Blaster  Certification,  OSM-12. 

SYSTEM  location: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM),  Department  of 
the  Interior,  Washington,  DC  20240  and 
Field  Offices  in  Knoxville,  Tennessee; 
Casper,  Wyoming;  Albuquerque,  New 
Mexico;  and  Tacoma,  Washington.  For 
specific  addresses  of  Field  Offices 
contact  the  program  coordinator  at  the 
address  given  below. 

CATEGORIES  OF  MDMOUALS  COVERED  BY  TNE 
SYSTBt: 

The  system  contains  applicants  for 
certffication  as  blasters  in  Federal 
Program  States  and  on  Indian  Lands. 
Each  application  will  be  for  one  type  of 
blaster  certificate  or  purpose,  from  the 
following  categories;  issuance,  renewal, 
reissuance,  reexamination,  replacement, 
or  reciprocity.  The  application  form  will 
contain  information  on;  personal  data, 
examination  dates,  emplojmient  history, 
blasting  experience,  education,  blaster 
training,  blaster  certification  history. 
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law  violation  history,  and  personal 
affirmation  of  all  of  the  above 
information. 

CATEOORIES  OF  RECORDS  M  THE  SYSTEM: 

(1)  Complete  application  information 
submitted  by  candidate;  (2)  Application 
Status  Reports  listing;  the  number 
received,  incomplete,  complete  and  not 
scheduled  for  examination,  list  of 
rejected  applications,  and  list  of 
applicants  scheduled  for  examination; 
(3)  Report  Generation  menu,  contains; 
summary  report  of  receipt  of 
applications  and  alphabetic  directory  of 
Federal  licensed  blaster;  (4)  Certification 
Status  reports  contain;  listing  of 
certifications  due  to  expire,  expired 
certificates  and  a  list  or  revoked  or 
suspended  certificates;  (5)  Query 
processing  sub-systems  to  access 
information  on  candidates  by  social 
security  number,  last  name,  and  print 
output  of  entire  application  information. 

AUTNOWTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  30  U.S.C.  1201 
et  seq.,  and  30  CFR  750.19,  816.61,  900, 
910,  912,  921,  922,  933,  937,  939,  941, 
942.  947,  and  955. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  uses  of  the  records  are  to: 
(a)  Review  and  applicant's  background, 
statxis,  employment  history,  blasting 
experience  and  violation  status;  (b) 
reccwd  the  fact  that  the  person  is  in 
compliance  with  specific  State  and 
Federal  authority  and  regulations;  (c) 
maintain  adequate  control  and  access  of 
record  information;  (d)  serve  as  a  tool 
for  OSM  to  grant  as  blaster  certificate  for 
issuance,  renewal,  reissuance  and 
reciprocity  status,  administration  and 
notification  procedure;  (e)  provide  an 
adequate  system  of  records  for  the 
Department,  and  for  compliance  within 
the  De{>artment  for  a  Federal  program; 
(f)  enable,  OSM  to  track  appropriate 
actions  when  a  blasting  violation 
occurs,  or  a  discrepancy  with 
application  information  and  the 
affirmation  by  the  applicant;  (g)  verily 
the  status  of  a  blaster  when  queried  by 
state  or  mining  company  official;  and 
(h)  enable  OSM  as  the  regulatory 
authority  to  effectively  monitor  its 
program  requirements. 

Disclosiue  outside  the  Department  of 
the  Interior  may  be  made  to:  (1)  The 
appropriate  Federal,  State,  local  or 
foreign  agency  responsible  for  obtaining 
information  relevant  to  a  Federal  blaster 
for  investigating,  prosecuting,  enforcing 
or  implementing  a  statue,  rule, 
regulation  or  order  when  OSM  becomes 


aware  of  an  indication  of  a  violation  or 
potential  violation  of  civU  or  criminal 
law  or  regulation;  (2)  the  U.S. 
Department  of  Justice  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
when;  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department,  or,  when  represented 
by  the  government,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosiire  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (3)  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
the  individual  has  made  to  the 
congressional  office;  (4)  to  a  State  or 
mining  company  officials  to  verify  that 
an  individual  is  or  is  not  a  certified 
blaster  imder  the  Federal  programs. 

POUCIES  AND  PRACTICES  FOR  STORMQ, 
RETREVmO,  ACCESSING,  RETAMMG,  AND 
DISPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  manual  form  in 
secured  file  cabinets;  and  receded  on 
computer  magnetic  media. 

retrcvabuty: 

For  each  Field  Office,  information  is 
filed  and  retrievable  by  social  seciirity 
number  and  last  name  alphabetically,  or 
date  of  entry.  Fw  each  Field  Office, 
information  is  filed  alphabetically  by 
applicant,  candidate,  or  blasters,  and 
consolidated  in  simunary  format  at  the 
Knoxville  Field  Office. 

SAFEGUARDS: 

Maintained  in  locked  file  cabinets  for 
manual  files,  standard  password  files  on 
computer  and  software,  and  accessible 
only  by  those  authorized  persons. 
Manuad  records  are  maintained  in  OSM 
areas  occupied  by  OSM  personnel 
during  working  hours  with  buildings 
locked  off  hours. 

retention  AND  DKPOSAU 

Data  stored  on  magnetic  media  will  be 
retained  until  it  is  determined  that  the 
information  is  no  longer  needed  or 
required.  Manual  records  will  be 
retained  for  a  mininnim  of  6  years  to 
serve  as  verification  and  backup 
material.  ADP  printout  records  will  be 
updated  and  disposed  of  periodically, 
when  superseded  or  recertification  of  a 
certified  blaster  occurs.  Records  are 
disposed  of  in  accordance  with  items  25 
through  30  of  General  Records  Schedule 
14. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Federal  Blaster  Certification  Program 
Coordinator,  Office  of  Surface  Mining, 
530  Gay  Street,  SW,  Suite  500, 
Knoxville,  Tennessee  37902. 

NOTnCATION  PROCEDURE: 

To  determine  whether  information  is 
maintained  on  you  in  this  system,  write 
to  the  appropriate  State  designated  OSM 
Field  Office  Director.  See  43  CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

To  see  your  records,  write  to  the  State 
designated  OSM  Field  Office  Director. 
Describe  as  specifically  as  possible  the 
records  sought  and  mark  the  request 
"Privacy  Act  Request  for  Access."  See 
43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  designated  OSM  Field 
Office  Director  and  meet  the  content 
requirements  of  43  CFR  2.71. 

RECORD  SOURCE  CATEQORCS: 

(1)  Application  for  Blaster 
Certification  in  Federal  Program  States 
and  on  Indian  Lands.  (2)  Federal  Blaster 
Examination  Test  Scores  and  Status.  (3) 
State  program  approved  certified 
blasters  records.  (4)  State  and  Federal 
criminal  or  law  violation  records. 

(FR  Doc.  99-8843  Filed  4-8-99;  8:45  am] 

MLUNG  CODE  431(M)6-«I 


INTERNATIONAL  TRADE 
COMMISSION 

Investigaftions  No*.  731-TAr-82&-826 
(PrallnlncFy) 

CartaIn  Potyester  Stapl*  Fiber  From 
Korsa  and  Taiwan 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  antidumping 
investigations  and  scheduling  of 
preliminary  phase  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  antidimiping  investigations  Nos. 
731-TA-825-826  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673b(a))  (the  Act)  to 
determine  whether  there  is  a  reasonable 
indication  that  an  indiistry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Korea  and 
Taiwan  of  certain  polyester  staple  fiber, 
provided  for  in  subheading  5503.20.00 
of  the  Harmonized  Tariff  Schedule  of 
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the  United  States  (HTS),  that  are  alleged 
to  be  sold  in  the  United  States  at  less 
than  fair  value.'  Unless  the  Department 
of  Commerce  extends  the  time  for 
initiation  pursuant  to  section 
732(c)(l)CB)  of  the  Act  (19  U.S.C. 
§  1673a(c)(l){B)),  the  Commission  must 
reach  a  preliminary  determination  in 
antidumping  investigations  in  45  days, 
or  in  this  case  by  May  17, 1999.  The 
Commission's  views  are  due  at  the 
Department  of  Commerce  within  five 
business  days  thereafter,  or  by  May  24, 
1999. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  April  2, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jozlyn  Kalchthaler  (202-205-3457), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  April  2, 1999,  by  E.I.  Dupont  de 
Nemours,  Inc.,  Wilmington,  DE;  NanYa 
Plastics  Corporation,  America,  Lake 
City,  SC;  KoSa,  Spartanburg,  SC; 
Wellman,-Inc.,  Shrewsbury,  NJ;  and 
Intercontinental  Polymers,  Inc., 
Charlotte,  NC. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 


<  These  investi^tions  include  synthetic  staple 
fibers  of  polyesters,  the  foregoing  not  carded, 
combed,  or  otherwise  processed  for  spinning  and 
measuring  3.3  decitex  (3  denier]  or  more  in 
diameter.  This  merchandise  is  cut  to  lengths 
varying  bom  25  mm  (1  inch)  to  127  mm  (5  inches), 
inclusive.  Merchandise  subject  to  the  investigations 
may  be  coated,  usually  with  a  silicone  or  other 
finish,  or  not  coated. 


Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federid  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consiimer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidiunping 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  investigations  upon  the 
expiration  of  the  period  for  filing  entries 
of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Inibrmatioii  (BPI)  Under  an 
AdministratiTe  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these 
investigations  available  to  authorized 
applicants  representing  interested 
parties  (as  defined  in  19  U.S.C. 
§  1677(9))  who  are  parties  to  the 
investigations  imder  the  APO  issued  in 
the  investigations,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  imder  the  APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  April  23, 1999,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  In  the  event  that  the  Commission  is 
closed  for  business  on  April  23,  the 
conference  will  be  held  at  9:30  a.m.  on 
April  22, 1999.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Jozlyn  Kalchthaler  (202-205- 
3457)  not  later  than  April  20, 1999,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  April  28, 1999,  a  vmtten 
brief  containing  information  and 


argiunents  pertinent  to  the  subject 
matter  of  the  investigations.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  reqiiirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  April  6, 1999. 
Donna  R.  Koehnke, 
Secretaiy. 

[FR  Doc.  9»-fl883  Filed  4-«-99;  8:45  am) 
BIUMQ  CODE  TOaiMB-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

importation  of  Controiied  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(1)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior 
to  issuing  a  regulation  imder  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacttire  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  December  23, 1998, 
Johnson  Matthey,  Inc.,  Custom 
Pharmaceuticals  Department,  2003 
Nolte  Drive,  West  Deptford,  New  Jersey 
08066-1742,  made  appUcation  by 
renewal  to  the  Drug  Enforcement 
■Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 
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Drug 

Schedule 

Phenylacetone  (8501)  

II 

Opium,  raw  (9600)  

Poppy  Straw  Ck)fx»ntrate  (9670) 

II 
II 

The  phenylacetone  will  be  imported 
for  conversion  to  amphetamine  base, 
isomers  and  salts  thereof  for  sale  in  bulk 
form  to  customers.  The  firm  plans  to 
import  the  raw  opium  and  concentrate 
of  poppy  straw  for  the  bvdk  manufacture 
of  controlled  substances. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufactiirer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  May  10, 1999. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  i»evious  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a).  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  March  24, 1999. 
Join  H.  King, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  99-8809  Filed  4-ft-99;  8:45  am] 

BNJJNQ  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcaroant  Administration 

Importation  of  Controllad  Substancas; 
Notica  of  Application 

I*ursuant  to  Section  lOOiB  of  the 
Controlled  Substances  Lnport  and 


Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufactiuer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  January  23, 1999, 
Lipomed,  Inc.,  One  Broadway, 
Cambridge,  Massachusetts  02142,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Fentanyl  (9801)  

II 

Drug 

Cathinofie  (1235) 

Methaqualone  (2565) 

Lysergic  add  diethylamide  (7315) 

M£irihuana  (7360)  

Tetrahydrocannat)«nois  (7370)  

Mescaline  (7381) 

3,4,5-Trimethoxyamphetamine 

(7390). 
4-Bromo-2,5- 

dimethoxyamphetamine  (7391). 
4-Methyl-2.5- 

dimethoxyamphetamine  (7395). 
2,5-Dimethoxyamphetamine 

(7396). 
2,5-Drmethoxy-4- 

ethylamphetamine  (7399). 
3,4-Methylenedioxyamphetamine 

(7400). 
3,4-Methylenedioxy-N- 

ethylamphetamir>e  (7404). 
3,4- 

Methylenedioxymethamphetam- 

Ine  (7405). 

PsJIocybin  (7437) 

Psilocyn  (7438) 

Acetyidihydrocodetne  (9051) 

Dihydromorphine  (9145) 

Heroin  (9200)  

Tiiidine  (9750) 

Amphetamine  (1100) 

Methamphetamine  (1105)  

AmobartJitai  (2125) 

Secobarbital  (2315) 

Phencydidine  (7471) 

Cocaine  (9041) 

Ck>deine  (9050) 

Dihydrocodeine  (9120)  

Oxycodone  (9143) 

Hydromorphone  (9150)  

Benzoylecgonine  (9180) 

Hydrocodone  (9193) 

L^vorphanol  (9220)  

Methadone  (9250) „ 

Dextropropoxyphene,   bulk  (non- 
dosage  forms)  (9273). 

Morphine  (9300)  

Thebaine  (9333)  

Oxymorphone  (9652)  

Alfentanil  (9737)  


Schedule 


The  firm  plans  to  import  small 
reference  standard  quantities  of  finished 
commercial  product  irom  its  sister 
company  in  Switzerland  for  sale  to  its 
customers  for  drug  testing  and 
pharmaceutical  research  and 
development. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a -hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  May  10, 1999. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c).  (d),  (e).  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(September  23, 1975),  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  SchedtUe  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  March  1,1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  99-8810  Filed  4-8-99;  8:45  am] 

BNJJNG  COOE  4410-0»-« 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcamant  Administration 
[Dodwt  No.  97-8] 

Laonard  E.  Raavas,  IH,  M.D.;  Ramoval 
of  Stay  of  Ravocation 

On  August  13, 1998,  the  then-Acting 
Deputy  Administrator  of  the  Ehoig 
Enforcement  Administration  (DEA) 
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issued  a  final  order  revoking  DEA 
Certificate  of  Registration  AR2127377 
issued  to  Leonard  E.  Reaves,  HI,  M.D. 
(Respondent),  effective  September  18, 
1998.  See  63  F.R  44471  (August  19, 
1998).  The  then-Acting  Deputy 
Administrator  further  ordered  that  the 
revocation  be  stayed  for  six  months 
from  the  effective  date  of  the  order 
"during  which  time  Respondent  must 
present  evidence  to  the  Acting  Deputy 
Administrator  of  his  completion  of  a 
training  course  regarding  controlled 
substances,  and  of  his  ongoing  treatment 
for  his  codependency  problems  [and] 
must  request  modification,  if  necessary, 
of  his  1995  renewal  application  to 
accurately  reflect  what  schedules  he 
wishes  to  be  registered  in  to  effectively 
treat  his  patient  population."  Id. 

The  then-Acting  Deputy 
Administrator  noted  that  should 
Respondent  fail  to  provide  this 
information  in  a  timely  maimer,  the  stay 
would  be  removed  and  Respondent's 
DEA  Certificate  of  Registration  would  be 
revoked  and  any  pending  applications 
for  renewal  would  be  denied. 

The  Deputy  Administrator  finds  that 
more  than  six  months  have  passed  since 
the  effective  date  of  the  final  order 
regarding  Respondent's  DEA  Certificate 
of  Registration,  and  Respondent  has  not 
presented  any  evidence  to  the  Deputy 
Administrator  of  his  completion  of  a 
training  course  regarding  controlled 
substances  or  of  his  ongoing  treatment 
for  his  codependency  problems.  In 
addition,  the  Deputy  Administrator  has 
not  received  a  request  from  Respondent 
to  modify  his  1995  renewal  application. 

Accordingly,  the  Deputy 
Administrator  of  the  E)rug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  stay  placed  on  the 
revocation  of  DEA  Certificate  of 
Registration  AR2127377  pursuant  to  the 
final  order  dated  August  13, 1998.  be, 
and  it  hereby  is  removed.  The  Deputy 
Administrator  further  orders  that  DEA 
Certificate  of  Registration  AJR2127377, 
previously  issued  to  Leonard  E.  Reaves, 
m,  M.D.,  be,  and  it  hereby  is  revoked 
and  any  pending  renewal  applications 
be,  and  they  hereby  are  denied.  This 
order  is  effective  May  10, 1999. 

Dated:  April  1, 1999. 
Donnie  R.  Manhall, 

Deputy  Administrator. 

[FR  Doc.  99-8814  Filed  4-8-99;  8:45  am) 

BILUNQ  COOE  4410-09-H 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substance*; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  imder  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  imder  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manu&cture  of  &e  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  January  25, 1999,  Roberts 
Laboratories,  Inc.,  4  Industrial  Way 
West,  Eatontown,  New  Jersey  07724- 
2274,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  an  importer  of  propiram 
(9649),  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

The  firm  plans  to  import  the  propiram 
to  manufactiire  in  bulk  for  product 
development. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufactiu^r  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  tihe  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  May  10, 1999. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 


U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  March  19, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministration . 
[FR  Doc.  99-8811  Filed  4-8-99;  8:45  am] 

BHXMG  COOE  441ft-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances 
Notice  of  Registration 

By  Notice  dated  December  23, 1998, 
and  published  in  the  Federal  Register 
on  January  4. 1999,  (64  FR  182), 
Wildlife  Laboratories,  Inc.,  1501  Duff 
Drive,  Suite  600,  Fort  Collins,  Colorado 
80524,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  an  importer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

Etorphine  Hydrochloride  (9059)  ... 
Carfentanil  (9743) 

II 
II 

The  firm  plans  to  import  the  listed 
controlled  substances  to  produce 
finished  products  for  distribution  to  its 
customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Wildlife  Laboratories,  Inc. 
to  import  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  and  with  United  States 
obligations  under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1, 1971,  at  this  time.  DEA  has 
investigated  Wildlife  Laboratories,  Inc. 
on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  news,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  Section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 
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Dated:  March  17, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  99-8813  Filed  4-8-99;  8:45  am] 
WLUNG  CODE  441(M)»-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

April  2,  1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
infonnation  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Acting  Departmental  Clearance 
Officer,  Pauline  Perrow  (202-219-5096 
ext.  165)  or  by  E-Mail  to  Perrow- 
Pauline@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  (202-395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particidarly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  infwmation  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  infmination  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Certification  of  Funeral 
Expenses. 


OMB  Number:  1215-0027  (Revision). 

Frequency:  On-occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  195. 

Estimated  Time  Per  Respondent:  LS- 
265  15  minutes. 

Total  Burden  Hours:  49. 

Total  Annualized  capital/startup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $70.00. 

Description  .This  form  is  used  to 
request  basic  information  relative  to  the 
amount  of  funeral  expenses  incurred. 
The  information  is  submitted  to  OWCP 
district  offices  that  have  responsibility 
for  monitoring  and  processing  death 
cases.  The  information  is  usually 
incorporated  into  a  compensation  order 
at  the  time  death  benefits  are  ordered 
paid  in  a  case. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Worker  Information — ^Terms  and 
Conditions  of  Employment. 

OMB  Number:  1215-0187  (Extension). 

Frequency:  On-occasion. 

Affected  Public:  Individuals  and 
households,  business  or  other  for-profit; 
farms. 

Number  of  Respondents:  160,000. 

Estimated  Time  Per  Respondent:  32 
minutes. 

Total  Burden  Hours:  85,333. 

Total  Aimualized  Capital/startup 
costs:  SO. 

Total  Annual  (operating/ 
maintaining):  $24,000. 

Description:  Form  WH-516  is  an 
optional  form  which  a  farm  labor 
contractor,  agricultural  employer  or 
agricultural  association  can  use  to 
disclose  in  writing  the  terms  and 
conditions  of  employment  to  migrant 
and  seasonal  agricultural  workers. 
Although  use  of  the  form  is  optional, 
disclosure  of  the  terms  and  conditions 
of  employment  is  required  by  MSP  A. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Housing  Occupancy  Certificate- 
Migrant  and  Seasonable  A^cultural 
Worker  Protection  Act. 

OMB  Number:  1215-0158  (RevisitMi). 

Frequency:  On-occasion. 

Affected  Public:  Individuals  and 
households;  business  or  other  for-profit; 
farms. 

Number  of  Respondents:  60. 

Estimated  Time  Per  Respondent:  3 
minutes. 

Total  Burden  Hours:  4. 

Total  Aimualized  Capital/startup 
costs:  $0. 

Total  Aimual  (operating/ 
maintaining):  $0. 

Description:  The  information 
collected  on  Form  WH-520  identffies 


the  housing  for  which  certification  is 
being  requested;  the  expected  dates  of 
occupancy  of  the  housing;  occupancy 
rates;  and  the  name,  address  and 
telephone  niunber  of  the  person(s)  who 
own  and/or  will  control  the  housing 
when  it  is  occupied.  The  form  is 
completed  by  a  Wage  and  Hour  Division 
Investigator  based  upon  the  oral 
responses  of  the  applicant  and  an 
inspection  of  the  housing. 

Agency:  Emplojrment  Standards 
Administration  (ESA). 

Title:  Pa)rment  of  Compensation 
Without  Award. 

OMB  Number:  1215-0022  (Extension). 

Frequency:  On-occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  900. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Total  Burden  Hours:  6,750. 

Total  Aimualized  Capital/startup 
costs:  $0. 

Total  Annual  (operating/ 
maintaining):  $10,000. 

Description:  The  LS-206  is  a  basic 
claims  form  which  is  used  by  insurance 
carriers  and  self-insurers  to  report  the 
start  of  compensation  benefits.  It 
requests  only  basic  data  relating  to  the 
compensation  benefits  which  are  to  be 
paid. 

Agency:  Emplojnnent  Standards 
Administration  (ESA). 

Title:  Notice  of  Controversion  of  Right 
to  Compensation. 

OMB  Numberrl215-O023  (Extension). 

Frequency:  On-occasion. 

Affected  Public:  Business  or  other 
profit. 

Number  of  Respondents:  900. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Total  Burden  Hours:  4,500. 

Total  Annualized  Capital/startup 
costs:  SO. 

Total  Annual  (operating/ 
maintaining):  $7,000. 

Description:  This  LS-207  form  is  a 
basic  claims  form  which  is  used  by 
insurance  carriers  and  self-insurers  to 
controvert  compensation  benefits.  It 
requests  only  basic  data  relating  to  the 
reason(s)  that  benefits  are  not  paid. 
Pauline  Perrow, 

Acting  Department  Clearance  Officer. 
[FR  Doc.  99-8930  Filed  4-8-99;  8:45  am] 
MUMQ  CODE  4C10-27-II 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 


action:  Notice. 
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SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
following  proposed  extension 
collection:  Rehabilitation  Action  Report 
(OWCP-44).  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  addressee  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
Jime  9, 1999.  The  Department  of  Labor 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Ms.  Patricia  A.  Forkel,  U.S. 

Department  of  Labor,  200  Constitution 

Ave.,  N.W.,  Room  S-3201,  Washington, 

D.C.  20210,  telephone  (202)  693-0339 

(this  is  not  a  toll-free  number),  fax  (202) 

693-1451. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Office  of  Workers'  Compensation 
programs  administers  the  Federal 


Employees'  Compensation  Act,  which 
provides,  in  pertinent  part,  that  eligible 
injured  workers  are  furnished 
vocational  rehabilitation  services.  The 
costs  of  these  services  are  paid  from  the 
Employees'  Compensation  Fund.  The 
Rehabilitation  Action  Report  (OWCP- 
44)  is  submitted  by  the  rehabilitation 
coimselor  to  report  transition  periods  in 
the  vocational  rehabilitation  process 
and  to  request  prompt  claims 
adjudicatory  action. 

n.  Ciurent  Actions 

The  Department  of  Labor  seeks  an 
extension  of  approval  to  collect  this 
information  in  order  to  render  timely 
decisions  on  eligibility  for  benefits. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Rehabilitation  Action  Report. 

OMB  Number:  1215-0182. 

Agency  Number:  OWCP-44. 

Affected  Public:  Business  of  other  for- 
profit;  individuals  or  households. 

Total  Respondents:  7,000. 

Frequency;  On  occasion. 

Total  Responses:  7,000. 

Time  per  Response:  30  minutes. 

Estimated  Total  Burden  Hours:  3,500. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Dated:  April  2. 1999. 
Margaret  |.  Sherrill, 

Chief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
(FR  Doc.  99-8931  Filed  4-8-99;  8:45  am] 
BIUJNG  OOOE  4S10-27-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
AdmlnistratkMi,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 


The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
su[>erseded  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  docimient  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevtuling  is 
encuoraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
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Fiirther  infonnatlon  and  self- 

FL990001  (Mar.  12, 1999) 

KS990009  (Mar.  12, 1999) 

explanatory  forms  for  the  purpose  of 

FL990009  (Mar.  12, 1999) 

KS990011  (Mar.  12, 1999) 

submitting  this  data  may  be  obtained  by 
wnting  to  the  U.S.  Department  of  labor, 
Employment  Standards  Administration, 

FL990010  (Mar.  12, 1999) 
FL990011  (Mar.  12, 1999) 
FL990014  (Mar.  12, 1999) 
FL990015  (Mar.  12, 1999) 

KS990012  (Mar.  12, 1999) 
KS990013  (Mar.  12, 1999) 
KS990015  (Mar.  12, 1999) 
KS990016  (Mar.  12, 1999) 

Wage  and  Hour  Division,  Division  of 

FL990017  (Mar.  12,  1999) 

KS990018  (Mar.  12, 1999) 

Wage  Determinations,  200  Constitution 

FL990032  (Mar.  12,  1999) 

KS990019  (Mar.  12,  1999) 

Avenue,  N.W..  Room  S-3014, 

FL990066  (Mar.  12, 1999) 

KS990020  (Mar.  12,  1999) 

Washington,  D.C.  20210. 

Georgia 

KS990021  (Mar.  12, 1999) 

GA990004  (Mar.  12, 1999) 

KS990022  (Mar.  12, 1999) 

Modifications  to  General  Wage 

GA990023  (Mar.  12,  1999) 

KS990023  (Mar.  12, 1999) 

Determination  Decisions 

GA990044  (Mar.  12,  1999) 

KS990025  (Mar.  12,  1999) 

The  number  of  decisions  listed  in  the 

GA990053  (Mar.  12,  1999) 

KS990026  (Mar.  12,  1999) 

Government  Printing  Office  doaiment 
entitled  "General  Wage  Determinations 

GA990065  (Mar.  12, 1999) 
Mississippi 
MS990031  (Mar.  12, 1999) 

KS990029  (Mar.  12, 1999) 
KS990063  (Mar.  12, 1999) 
Louisiana 

Issued  Under  the  Davis-Bacon  and 

LA990001  (Mar.  12, 1999) 

Related  Acts"  being  modified  are  listed 

Volume  IV 

LA9g0004  (Mar.  12, 1999) 

by  Volimie  and  State.  Dates  of 

Illinois 

LA990005  (Mar.  12, 1999) 

publication  in  the  Federal  Register  are 

-IL990018  (Mar.  12, 1999) 

LA990012  (Mar.  12, 1999) 

in  parentheses  following  the  decisions 

Michigan 

LA990014  (Mar.  12, 1999) 

being  modified. 

MI990001  (Mar.  12, 1999) 

LA990018  (Mar.  12, 1999) 

MI990002  (Mar.  12 

1999) 

LAg90040  (Mar.  12, 1999) 

Volume  I 

MI990003  (Mar.  12 

1999) 

LA990055  (Mar.  12, 1999) 

Connecticut 

MI990004  (Mar.  12 

1999) 

Missouri 

CT990001  (Mar.  12, 1999) 

MI990005  (Mar.  12 

1999) 

MO990001  (Mar.  12, 1999) 

CT990003  (Mar.  12, 1999) 

MI990007  (Mar.  12 

1999) 

MO990002  (Mar.  12, 1999) 

CT990004  (Mar.  12, 1999) 

MI990012  (Mar.  12 

1999) 

MO99O003  (Mar.  12, 1999) 

Maine 

MI990017  (Mar.  12 

1999) 

MO990004  (Mar.  12, 1999) 

ME990022  (Mar.  12,  1999) 

MI990030  (Mar.  12 

1999) 

MO990005  (Mar.  12, 1999) 

ME990026  (Mar.  12, 1999) 

MI990031  (Mar.  12 

1999) 

MO990006  (Mar.  12, 1999) 

New  York 

MI990034  (Mar.  12 

1999) 

MO990007  (Mar.  12, 1999) 

NY990002  (Mar.  12. 1999) 

MI990060  (Mar.  12 

1999) 

MO990008  (Mar.  12, 1999) 

NY990003  (Mar.  12.  1999) 

MI990062  (Mar.  12 

1999) 

MO990009  (Mar.  12, 1999) 

NY990004  (Mar.  12,  1999) 

MI990066  (Mar.  12 

1999) 

MO990010  (Mar.  12, 1999) 

NY990005  (Mar.  12,  1999) 

MI990067  (Mar.  12 

1999) 

MO990011  (Mar.  12, 1999) 

NY990007  (Mar.  12,  1999) 

MI990068  (Mar.  12 

1999) 

MO990013  (Mar.  12, 1999) 

NY990008  (Mar.  12,  1999) 

MI990069  (Mar.  12 

1999) 

MO990014  (Mar.  12, 1999] 

NY990009  (Mar.  12,  1999) 

MI990070  (Mar.  12 

1999) 

MO990015  (Mar.  12, 1999) 

NY990010  (Mar.  12, 1999) 

MI990071  (Mar.  12 

1999) 

MO990016  (Mar.  12, 1999) 

NY990011  (Mar.  12, 1999) 

MI990072  (Mar.  12 

1999) 

MO990017  (Mar.  12, 1999) 

NY990013  (Mar.  12,  1999) 

MI990073  (Mar.  12 

1999) 

MO990019  (Mar.  12, 1999) 

NY990014  (Mar.  12.  1999) 

M1990074  (Mar.  12 

1999) 

MO990O29  (Mar.  12, 1999) 

NY990015  (Mar.  12, 1999) 

MI990075  (Mar.  12 

1999) 

MO990042  (Mar.  12, 1999) 

NY990016  (Mar.  12.  1999) 

MI990076  (Mar.  12 

1999) 

MO990043  (Mar.  12, 1999) 

NY990017  (Mar.  12,  1999) 

MI990077  (Mar.  12 

1999) 

MO990045  (Mar.  12,  1999) 

NY990018  (Mar.  12. 1999) 

MI990078  (Mar.  12 

1999) 

MO990047  (Mar.  12, 1999) 

NY990021  (Mar.  12, 1999) 

MI990079  (Mar.  12 

1999) 

MO990049  (Mar.  12. 1999) 

NY990022  (Mar.  12.  1999) 

MI990080  (Mar.  12 

1999) 

MO990050  (Mar.  12, 1999) 

NY990026  (Mar.  12,  1999) 

MI990081  (Mar.  12 

1999) 

MO990051  (Mar.  12. 1999) 

NY990032  (Mar.  12.  1999) 

MI990082  (Mar.  12 

1999) 

MO990052  (Mar.  12, 1999) 

NY990033  (Mar.  12,  1999) 

MI990083  (Mar.  12 

1999) 

MO990054  (Mar.  12, 1999) 

NY990037  (Mar.  12,  1999) 

MI990084  (Mar.  12 

1999) 

MO990055  (Mar.  12, 1999) 

NY990039  (Mar.  12.  1999) 

Minnesota 

MO990057  (Mar.  12, 1999)  ' 

NY990040  (Mar.  12, 1999) 

MN990005  (Mar.  12, 1999) 

MO990058  (Mar.  12, 1999) 

NY990041  (Mar.  12, 1999)  " 

MN990007  (Mar.  12, 1999) 

MO990059  (Mar.  12, 1999) 

NY990042  (Mar.  12. 1999) 

MN990008  (Mar.  12, 1999) 

MO990060  (Mar.  12, 1999) 

NY990045  (Mar.  12,  1999) 

MN990012  (Mar.  12, 1999) 

MO990062  (Mar.  12, 1999) 

NY990046  (Mar.  12,  1999) 

MN990015  (Mar.  12, 1999) 

MO990063  (Mar.  12, 1999) 

NY990O47  (Mar.  12,  1999) 

MN990017  (Mar.  12,  1999) 

MO990064  (Mar.  12, 1999) 

NY990048  (Mar.  12,  1999) 

MN990027  (Mar.  12,  1999) 

MO990065  (Mar.  12, 1999) 

NY990049  (Mar.  12, 1999) 

MN990031  (Mar.  12, 1999) 

MO990067  (Mar.  12, 1999) 

NY990051  (Mar.  12,  1999) 

MN990035  (Mar.  12,  1999) 

MO990070  (Mar.  12, 1999) 

NY990060  (Mar.  12. 1999) 

MN990039  (Mar.  12, 1999) 

MO990072  (Mar.  12, 1999) 

NY990072  (Mar.  12, 1999) 

MN990043  (Mar.  12. 1999) 

Texas 

NY990074  (Mar.  12, 1999) 

MN990045  (Mar.  12, 1999) 

TX990002  (Mar.  12. 1999) 

NY990075  (Mar.  12,  1999) 

MN990046  (Mar.  12,  1999) 

TX990003  (Mar.  12. 1999) 

NfY990076  (Mar.  12,  1999) 

MN990058  (Mar.  12,  1999) 

TX990004  (Mar.  12, 1999) 

hfY990077  (Mar.  12, 1999) 

MN990061  (Mar.  12, 1999) 

TX990005  (Mar.  12, 1999) 
TX990007  (Mar.  12, 1999) 

Volume  n 

Volume  V 

TX990010  (Mar.  12, 1999) 

None 

Kansas 

TX990013  (Mar.  12, 1999) 

Volume  m 

KS990006  (Mar.  12, 1999) 

TX990014  (Mar.  12, 1999) 

KS990007  (Mar.  12, 1999) 

TX990015  (Mar.  12. 1999) 

Florida 

KSg90008  (Mar.  12 

1999) 

TX990033  (Mar.  12, 1999) 
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TX9gO034  (Mar. 
TX990037  (Mar. 
TX990055  (Mar. 
TX990060  (Mar. 
TX990061  (Mar. 
TX990062  (Mar. 
TX990081  (Mar. 
TX990093  (Mar. 
TX990117  (Mar. 


12, 1999) 
12, 1999) 
12, 1999) 
12,  1999) 
12, 1999) 
12, 1999) 
12, 1999) 
12, 1999) 
12, 1999) 


Volume  VI 

Idaho 

ID990002  (Mar.  12, 1999) 

ID990003  (Mar.  12, 1999) 
Oregon 

OR990001  (Mai.  12, 1999) 
South  Dakota 

SD990002  (Mar.  12, 1999) 

SD990024  (Mar.  12, 1999) 
Washington 

WA990002  (Mar.  12, 1999) 
Wyoming 

WY990004  (Mar.  12. 1999) 

WY990005  (Mar.  12, 1999) 

WY990006  (Mar.  12, 1999) 

WY990007  (Mar.  12, 1999) 

WY990008  (Mar.  12, 1999) 

WY000023  (Mar.  12, 1999) 

Volume  Vn 
None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printiiq;  Office 
(GPO)  docimient  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronicaUy 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Conmierce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washuigton,  DC  20402,  (202) 
512-1800. 

When  wdering  hard-copy 
8ubscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regtilar  weekly  updates  are 
distributed  to  subscribers. 


Signed  at  Washington,  DC,  this  2nd  day  of 
April,  1999. 

Margaret  J.  Washington, 
Acting  Chief,  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  99-8582  Filed  4-8-99;  8:45  am] 

BHXING  CODE  4S10-C7-M 

DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Admlnlatratlon 

National  Advlaory  Commlttae  on 
Occupational  Safety  and  Haaltti;  Notice 
of  Meeting 

Notice  is  hereby  given  of  the  date  and 
location  of  the  next  meeting  of  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NACOSH),  established  tmder  section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  the  Act.  NACOSH  will  hold  a  meeting 
on  May  11  and  12, 1999,  in  Room  S 
4215  A-C  of  the  Department  of  Labor 
Building  located  at  200  Constitution 
Avenue  NW,  Washington,  D.C.  The 
meeting  is  open  to  the  public  and  will 
begin  at  1:00  p.m.  lasting  imtil 
approximately  5:00  p.m.  the  first  day. 
May  11.  On  May  12,  the  meeting  will 
be^  at  8:30  a.m.  and  last  until 
approximately  4:00  p.m. 

During  its  November  1998  meeting, 
NACOSH  decided  that  one  of  its  areas 
of  activity  over  the  next  two  years 
would  be  to  study  OSHA's  standard- 
setting  and  regulatory  process.  The 
Committee  plans  to  continue  this  study 
at  its  May  meeting  by  studying  the  use 
of  advisory  committees  in  addition  to 
the  6(b)  process.  As  examples,  the 
committee  will  discuss  both  the  Steel 
Erection  Negotiated  Rulemaking 
Committee  and  the  ciirrent  Standards 
Advisory  Committee  on  Metalworking 
Fluids.  NACOSH  will  invite  key  players 
who  were  or  are  involved  in  the 
activities  of  each  of  these  committees  to 
participate  in  a  panel  discussion  on  the 
morning  of  May  12th.  These  include 
representatives  from  industry,  labor  and 
the  public,  as  well  as  the  involved 
government  officials  from  OSHA  and 
NHDSH.  Members  of  the  public  are 
invited  to  submit  written  comments. 
Presenters  will  be  asked  to  address 
issues/questions  similar  to  those  that 
were  used  in  discussing  the 
development  of  the  methylene  chloride 
standard  tmder  the  standard  6(b) 
process  at  the  February  10-11  meeting. 
Some  of  these  are:  How  did  you  become 


involved  in  the  process?  How  would 
you  define  our  role?  How  would  you 
define  OSHA's  role  in  the  process? 
What  are/were  the  key  issues  in  the 
process  (e.g.,  technical,  economic  and 
political  feasibility);  scope  of  the 
standard;  nature  of  the  regulated 
community)?  What  are/were  your 
expectations  for  the  process?  What  will 
you  consider  a  successful  outcome? 
What  are  the  strengths  and  limitations 
of  the  process?  How  coidd  the  process 
be  improved?  What  advice  would  you 
give  OSHA  if  it  were  to  embark  on 
another  rulemaking  using  the  same 
process? 

°  Other  agenda  items  will  include:  an 
overview  of  current  activities  of  the 
Occupational  Safety  and  Health 
Admhiistration  (OSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  work  group 
reports  and  a  panel  discussion  of  the 
use  of  partnerships  both  in  OSHA  and 
NIOSH. 

Written  data,  view  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  preferably  with  20  copies,  to 
Joanne  Goodell  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Because  of  the  need  to  cover  a 
wide  variety  of  subjects  in  a  short 
period  of  time,  there  is  usually 
insufficient  time  on  the  agenda  for 
members  of  the  public  to  address  the 
committee  orally.  However,  any  such 
requests  will  be  considered  by  the  Chair 
who  will  determine  whether  or  not  time 
permits.  Any  request  to  make  an  oral 
presentation  should  state  the  amoimt  of 
time  desired,  the  capacity  in  which  the 
person  would  appear,  and  a  brief 
outline  of  the  content  of  the 
presentation.  Individuals  with 
disabilities  who  need  s{)ecial 
accommodations  shotild  contact 
Theresa  Berry  (phone:  202-693-1999; 
FAX:  202-293-1641)  one  week  before 
the  meeting. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection  in  the 
OSHA  Technical  Data  Center  (TDC) 
located  in  Room  N2625  of  the 
Department  of  Labor  Building  (202- 
693-2350).  For  additional  information 
contact:  Joanne  Goodell,  Occupational 
Safety  and  Health  Administration 
(OSHA);  Room  N-3641 ,  200 
Constitution  Avenue  NW,  Washington. 
D.C,  20210  (phone:  202-693-2400;  FAX 
202-293-1641;  e-mail 
joanne.goodell@osha-no.osha.gov;  or  at 
www.osha.gov). 
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Signed  at  Washington,  D.C.,  this  2nd  day 
of  April,  1999. 
Qiarles  N.  Jefifress, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 
[FR  Doc.  99-8932  Filed  4-8-99;  8:45  am] 

BILLING  COOe  4S10-26-M 


LEQAL  SERVICES  CORPORATION 

SunshliM  Act  Heating 

TIME  AND  DATE:  The  Board  of  Directors 
of  the  Legal  Services  Corporation  will 
meet  on  April  17, 1999.  The  meeting 
will  begin  at  9:00  a.m.  and  continue 
until  conclusion  of  the  Board's  agenda.  ' 
LOCATION:  Hilton  Hotel,  5000  Seminary 
Road,  Alexandria,  Virginia  22311. 
STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  the  Board  of       ' 
Directors  to  hold  an  executive  session. 
At  the  closed  session,  the  Corporation's 
General  Counsel  will  report  to  the  Board 
on  litigation  to  which  the  Corporation  is 
or  may  become  a  party,  and  the  Board 
may  act  on  the  matters  reported.  The 
closing  is  authc^zed  by  the  relevant 
provisions  of  the  Government  in  the 
Sunshine  Act  [5  U.S.C.  552b(c)(10)]  and 
the  corresponding  provisions  of  the 
Legal  Services  Corporation's 
implementing  regulation  [45  CFR 
1622.5(h)].  A  copy  of  the  General 
Counsel's  Certification  that  the  closing 
is  authorized  by  law  will  be  available 
upon  request. 
MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the  Board's 
meeting  of  Felmiary  22. 1999. 

3.  Approval  of  minutes  of  the 
executive  session  of  the  Board's  meeting 
of  February  22, 1999. 

4.  Chairman's  Report. 

5.  Members'  Report. 

6.  President's  Report 

7.  Inspector  General's  Report. 

8.  Appointment  of  the  membership  of 
each  committee  of  the  Board  and 
appointment  of  each  committee's 
chairperson. 

9.  Consider  and  act  on  the  Board's 
meeting  schedule,  including  designation 
of  locations,  for  year  2000. 

10.  Consider  and  act  on  the  report  of 
the  Board's  Operations  and  Regulations 
Committee. 

•  Consider  and  act  on  the 
Committee's  recommendation  regarding 
proposed  final  rule,  45  CFR  Part  1641, 
Debarment,  Suspension  and  Removal  of 
Recipient  Auditors. 

•  Consider  and  act  on  the 
Committee's  recommendation  regarding 


final  rule,  45  CFR  Part  1628,  Recipient 
Fund  Balances. 

•  Consider  and  act  on  the 
committee's  recommendation  regarding 
the  Inspector  General's  level  of 
compensation. 

11.  Consider  and  act  on  the  report  of 
the  Board's  Committee  on  Provision  for 
the  Delivery  of  Legal  Services. 

12.  Consider  an  act  on  proposed 
amendment(s)  to  the  Corporation's 
403(b)  Thrift  Plan  that  are  intended  to 
increase  the  Corporation's  employer 
contribution  level  to  more  closely  track 
the  Federal  retirement  plans. 

13.  Consider  and  act  on  the  resolution 
to  recognize  and  thank  the  law  firm  of 
Covington  &  Biu'ling  for  outstanding  pro 
bono  efforts  for  the  Corporation. 

14.  Report  on  the  status  of  the  special 
panel  the  board  authorized  the  Board 
Chair  to  establish  to  study  and  report 
back  to  the  board  on  issues  relating  to 
LSC  grantees'  representation  of  legal 
alien  workers  and  the  requirement  that 
they  be  "present  in  the  United  States." 

15.  Dissolution  of  the  Board's  1998 
Annual  Performance  Reviews 
Committee. 

Closed  Session 

16.  Briefing  ■  by  the  Inspectw  General 
on  the  activities  of  the  OIG. 

17.  Ckmsider  and  act  on  the  General 
Counsel's  report  on  potential  and 
pending  litigation  involving  the 
Corporation. 

18.  Consider  and  act  on  a  request  for 
indemnification. 

Open  Session 

19.  Consider  and  act  on  other 
business. 

20.  Public  comment. 
CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Shannon  Nicko  Adaway,  at 
(202) 336-8810. 

Dated:  April  6. 1999. 
Victor  M.  Fortuno, 

General  Counsel. 

(FR  Doc.  99-9020  Filed  4-7-99;  12:59  pm] 
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'  Any  portion  of  the  closed  session  consisting 
solely  of  staff  briefings  does  not  fall  within  the 
Sunshine  Act's  definition  of  the  term  "meeting" 
and.  therefore,  the  requirements  of  the  Sunshine 
Act  do  not  apply  to  any  such  portion  of  the  closed 
session.  5  U.S.C.  S52(bKa)(2)  and  (b).  See  also  45 
CFR  §  1622.2  &  1622.3 


LEGAL  SERVICES  CORPORATION 
Sunshine  Act  Meeting 

TIME  AND  DATE:  The  Operations  and 
Regulations  Committee  of  the  Legal 
Services  Corporation  Board  of  Directors 
will  meet  on  April  16, 1999.  The 
meeting  will  begin  at  10:00  p.m.  and 
continue  until  the  Committee  concludes 
its  agenda. 

LOCATKW:  Hilton  Hotel,  5000  Seminary 
Road,  Alexandria,  Virginia  22311. 
STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the 
Committee's  meeting  of  February  21, 
1999. 

3.  Consider  public  comment  and 
consider  and  act  on  final  rule,  45  CFR 
Part  1641,  Debarment,  Suspension  and 
Removal  of  Recipient  Auditors. 

4.  Consider  public  comment  and 
consider  and  act  on  final  rule,  45  CFR 
Part  1628,  Recipient  Fund  Balances. 

5.  Develop  a  recommendation  to  make 
to  the  Board  regarding  setting  of  the 
compensation  level  for  the 
Corporation's  Inspector  General. 

6.  Consider  and  act  on  other  business. 

7.  Public  comment 

CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Shannon  Nicko  Adaway,  at 
(202)  336-8810. 

Dated:  April  6, 1999. 
Victor  M.  Fortuno, 
General  Counsel. 
[FR  Doc.  99-9021  Filed  4-7-99;  12:59  pm] 

BNJJNG  COOE  7060-ai-P 


LEGAL  SERVICES  CORPORATION 
Sunshine  Act  Meeting 

TIME  AND  DATE:  The  Committee  on 
Provision  for  the  Delivery  of  Legal 
Services  of  the  Legal  Services 
Corporation  Board  of  Directors  will 
meet  on  April  16, 1999.  The  meeting 
will  begin  at  2:00  p.m.  and  continue 
imtil  the  Committee  concludes  its 
agenda. 

LOCATION:  Hilton  Hotel,  5000  Seminary 
Road,  Alexandria,  Virginia  22311. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 
1.  Approval  of  agenda. 
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2.  Approval  of  minutes  of  the 
Committee's  meeting  of  February  20, 
1999. 

3.  Report  by  the  Corporation's  Office 
of  Program  Performance  on  the  state 
planning  process. 

4.  Consider  and  act  on  other  business. 

5.  Public  comment. 

CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno,  General  Coimsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments,  hidividuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Shannon  Nicko  Adaway,  at 
(202) 336-8810. 

Dated:  April  6, 1999. 
Victor  M.  Fortuno, 

General  Counsel. 

[FR  Doc.  99-9022  Filed  4-7-99;  12:59  pm) 

BHJJNQ  CODE  706(M>1-P 


NATIONAL  ARCHIVES  ANI>  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Reqiieet 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request 
extension  of  a  currently  approved 
information  collection  used  when 
veterans  or  other  authoized  individuals 
request  information  firom  or  copies  of 
doamients  in  military  service  records. 
The  public  is  invited  to  comment  on  the 
proposed  information  collection 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Written  comments  must  be 
received  on  or  before  June  8, 1999  to  be 
assxired  of  consideration. 

ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP),  Room  3200,  National  Archives 
and  Records  Administration,  8601 
Adelphi  Rd,  College  Park.  MD  20740- 
6001;  or  faxed  to  301-713-6913;  or 
electronically  mailed  to 
tamee.fechhelm@arch2.nara.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 
should  be  directed  to  Tamee  Fechhelm 


at  telephone  number  301-713-6730.  or 
fax  number  301-713-6913. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
whether  the  proposed  collection 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  The  comments 
that  are  submitted  will  be  simmiarized 
and  included  in  the  NARA  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  conunents  will 
become  a  matter  of  public  record.  In  this 
notice,  NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Request  Pertaining  to  Military 
Records. 

OMB  number:  3095-0029. 

Agency  form  number:  SF  180. 

Type  of  review:  Regular. 

Affected  public:  Veterans,  their 
authorized  representatives,  state  and 
local  governments,  and  businesses. 

Estimated  number  of  respondents: 
850,100. 

Estimated  time  per  response:  5 
minutes. 

Frequency  of  response:  On  occasion 
(when  respondent  wishes  to  request 
information  from  a  military  personnel 
record). 

Estimated  total  annual  burden  hours: 
172,300  hoius. 

Abstract:  In  accordance  with  rules 
issued  by  the  Department  of  Defense 
(DOD)  and  Department  of 
Transportation  (DOT,  US  Coast  Guard), 
the  National  Personnel  Records  Center 
(NPRC)  of  the  National  Archives  and 
Records  Administration  (NARA) 
administers  military  service  records  of 
veterans  after  discharge,  retirement,  and 
death.  When  veterans  and  other 
authorized  individuals  request 
information  from  or  copies  of 
documents  in  military  service  records, 
they  must  provide  in  forms  or  in  letters 
certain  information  about  the  veteran 
and  the  natiire  of  the  request.  Federal 
agencies,  military  departments, 
veterans,  veterans'  organizations,  and 
the  general  public  use  Standard  Forms 


(SF)  180,  Request  Pertaining  to  Military 
Records,  in  order  to  obtain  information 
from  military  service  records  stored  at 
NPRC.  The  authority  for  this 
information  collection  is  contained  in 
36  CFR  1228.162. 

Dated:  April  5, 1999. 
L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 

Information  Services. 

[FR  Doc.  99-8816  Filed  4-6-99;  8:45  am] 

BHJJNQ  CODE  781S-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Sunshine  Act  Meeting 

agency:  Institute  of  Museimi  and 
Library  Services. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museimi  Services  Board.  This 
notice  also  describes  the  function  of  the 
board.  Notice  of  this  meeting  is  required 
under  the  Government  through  the 
Sunshine  Act  (Public  Law  94-409)  and 
regulations  of  the  Institute  of  Musetun 
and  Library  Services,  45  CFR  1180.84. 

TIME  AND  DATE:  10:30  am-12:30  pm— 
Friday,  May  14, 1999. 

STATUS:  Open. 

ADDRESSES:  The  Westin  Crown  Center 
Hotel,  One  Pershing  Road,  Kansas  Qty, 
MO  64108,  (816)  474-4400. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Lyons,  Special  Assistant  to  the 
Director.  Institute  of  Museum  and 
Library  Services,  1100  Pennsylvania 
Avenue.  NW..  Room  510,  Washington, 
DC  20506.  (202)  606-4649. 

SUPPLEMENTARY  INFORMATION:  The 

National  Museum  Services  Board  is 
established  imder  the  Museimi  Services 
Act,  Title  n  of  the  Arts,  Himianities,  and 
Cultural  Afhirs  Act  of  1976.  Public  Law 
94—462.  The  Board  has  responsibility  for 
the  general  policies  with  respect  to  the 
powers,  duties,  and  authorities  vested  in 
the  Institute  imder  the  Museum  Services 
Act. 

The  meeting  on  Friday.  May  14, 1999 
will  be  open  to  the  public.  If  you  need 
special  accommodatioils  due  to  a 
cUsability,  please  contact:  Institute  of 
Museum  and  Library  Services,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506— (202)  606- 
8536— TDD  (202)  606-8636  at  least 
seven  (7)  days  prior  to  the  meeting  date. 
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Agenda 

75th  Meeting  of  the  National  Museum 
Services  Board 

The  Westin  Crown  Center  Hotel,  One 
Pershing  Drive,  Kansas  City,  MO, 
Friday.  May  14, 1999 

10:30-12:30  pm 

I.  Chairperson's  Welcome  and  Minutes 
of  the  74th  NMSB  Meeting- 
February  5. 1999 

n.  Director's  Report 

m.  Appropriations  Report 

IV.  Legislative/Public  Affairs  Report 

V.  OfBce  of  Research  and  Technology 

Report 

VI.  OfBce  of  Museum  Services  Program 

Reports 
A.  David  Ucko's  Report  on  the  21st 
Century  Learners  Meeting  in 
Washington,  DC  on  March  22-23, 
1999 
Vn.  OfBce  of  Library  Services  Program 
Reports 

Dated:  April  1, 1999. 
Linda  Bell, 

Director  of  Policy.  Planning  and  Budget, 
National  Foundation  on  the  Arts  and 
Humanities,  Institute  of  Museum  and  Library 
Services. 
[FR  Doc.  99-8953  Filed  4-6-99;  4:41  pm] 

BNJJNO  CODE  TOe-OI-M 


NATIONAL  QAMBUNG  IMPACT  STUDY 
COMMISSION 

Meeting 

agency:  National  Gambling  Impact 

Study  Commission. 

ACTION:  Notice  of  public  meeting. 

summary:  At  its  twelfth  regular  meeting 
the  National  Gambling  Impact  Study 
Commission,  established  under  Public 
Law  104-169,  dated  August  3,  1996, 
will  conduct  its  normal  meeting 
business;  hear  possible  presentations 
from  one  or  more  subcommittees; 
continue  its  ongoing  review  of 
Commission  research  on  economic  and 
social  gambling  impacts;  and  deliberate 
on  possible  findings  and 
recommendations  for  the  Final  Report. 
DATES:  Tuesday,  April  27,  8:30  a.m.  to 
5:30  p.m.  and  Wednesday.  April  28, 
8:30  a.m.  to  5:30  p.m. 
ADDRESSES:  The  meeting  site  will  be: 
Hall  of  the  States,  Room  385,  444  North 
Capitol  Street,  NW,  Washington,  DC 
20001. 

Written  comments  can  be  sent  to  the 
Commission  at  800  North  Capitol  Street, 
NW,  Suite  450,  Washington,  DC  20002. 
STATUS:  The  meeting  will  be  open  to  the 
public  both  days. 


CONTACT  PERSONS:  For  further 
information  contact  Craig  Stevens  at 
(202)  523-8217  or  write  to  800  North 
Capitol  St.,  NW,  Suite  450,  Washington, 
DC  20002. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  both 
days.  However,  due  to  limited  seating, 
members  of  the  media  planning  to 
attend  are  kindly  asked  to  contact  Craig 
Stevens  to  secure  arrangements. 
Individual  subcommittees,  including 
the  Regulation,  Enforcement  &  Internet 
Subcommittee,  may  meet  on  Monday, 
April  26  from  6:00  p.m.  to  11:00  p.m.  at 
the  Phoenix  Park  Hotel  located  at  520 
North  Capitol  Street.  For  information  on 
individual  subcommittee  meetings, 
please  contact  Mr.  Craig  Stevens, 
Communications  and  Logistics 
Coordinator,  at  202-523-6217. 
TimBidwill, 

Special  Assistant  to  the  Chairman. 
(FR  Doc.  99-8933  Filed  4-8-99;  8:45  am] 

BIUJNG  COOE  6S02-ET-P 


NUCLEAR  REGULATORY 
COMMISSION 

PA  98-058] 

A.  Abdulshafi,  Ph.D.;  Order  Prohibiting 
Involvement  In  NRC-Licensed 
ActivHIes 

I 

Dr.  A.  Abdulshafi,  Ph.D.  (Dr. 
Abdulshafi)  is  the  Owner,  President, 
and  Radiation  Safety  Officer  of  DAS 
Consult,  Inc.  (DAS  or  Licensee),  an  NRC 
licensee  who  is  the  holder  of  Byproduct 
Material  License  No.  34-26551-01 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  part  30.  The  license 
authorizes  possession  and  use  of 
moisture  density  gauges  containing 
byproduct  material  in  accordance  with 
the  conditions  specified  therein.  The 
license  was  originally  issued  on 
February  2, 1994,  and  is  due  to  expire 
on  February  28,  2004. 

n 

Between  June  19  and  25, 1998,  a 
special  inspection  of  licensed  activities 
was  conducted  to  determine  if  licensed 
material  was  being  used,  stored,  or 
transferred  in  accordance  with  NRC 
requirements.  The  inspection  was 
initiated  because  the  Licensee  failed  to 
pay  its  annual  fee,  and  attempts  to 
contact  the  Licensee  by  telephone  and 
by  mail  were  unsuccessful.  The 
inspector  discovered  that  in  January, 
1997,  the  Licensee  had  sold  its  physical 
assets,  including  six  moisture  density 
gauges  containing  byproduct  material. 


to  Diversified  Global  Enterprises 
Company  (DGE),  an  entity  which  was 
not  authorized  to  possess  or  use  such 
material  either  by  the  NRC  or  by  an 
Agreement  State.  The  gauges  contained 
sufficient  quantities  of  cesium-137  and 
americium-241  to  require  persons  who 
possess  these  devices  to  hold  a  specific 
NRC  license.  NRC  regulations  at  10  CFR 
30.41,  provide,  in  part,  that  licensees 
may  not  transfer  byproduct  material 
except  to  a  person  authorized  to  receive 
such  byproduct  material  under  the 
terms  of  a  specific  or  general  license 
issued  by  the  Commission  or  an 
Agreement  State. 

In  March  1997,  two  months  after  the 
sale  of  DAS  physical  assets  to  DGE,  by 
a  letter  to  NRC  Region  ID  dated  March 
24, 1997,  Dr.  Abdulshafi  requested  that 
the  DAS  Ucense  be  amended  to  reflect 
a  change  in  office  location.  The  letter 
forwarded  payment  for  the  amendment 
as  well  as  the  annual  fee.  The  letter  did 
not  indicate  that  the  gauges  had  been 
sold  or  transferred.  After  May  1997, 
DGE  moved  the  gauges  to  another 
location  and  the  business  association 
between  Dr.  Abdulshafi  and  DGE  ended. 
As  a  result  of  the  NRC  special 
inspection.  Dr.  Abdulshafi  retrieved  the 
gauges  fi-om  DGE  and  properly 
transferred  them  to  another  company 
authorized  to  possess  and  receive  them. 

On  Jime  29, 1998,  an  investigation 
was  initiated  by  the  NRC  Office  of 
Investigations  (OI)  to  determine  whether 
the  transfer  of  byproduct  material  to 
DGE  was  a  willful  violation.  At  the 
predecisional  enforcement  conference 
held  with  Dr.  Abdulshafi  and  NRC  staff 
by  telephone  on  January  5, 1^99,  Dr. 
Abdulshafi  agreed  that  a  violation 
involving  the  improper  transfer  of 
licensed  material  occuurred.  He 
maintained  that  his  actions  were  not 
deliberate,  but  were  the  result  of 
personal  problems  and  a 
misimderstanding  between  himself  and 
DGE.  In  his  01  testimony,  however.  Dr. 
Abdulshafi  stated  that  during  the 
negotiations  preceding  the  January, 
1997,  sale  of  physical  assets,  he  advised 
DGE  that  DGE  must  have  an  NRC 
license  to  possess  the  gauges,  knowing 
that  DGE  did  not  possess  a  license. 
Moreover,  Dr.  Abdulshafi  acknowledged 
continuing  to  advise  Dr.  El-Naggar, 
President  of  DGE,  and  possibly  other 
DGE  officials  at  various  times  between 
January  and  April  1997,  that  DGE 
needed  to  obtain  an  NRC  license  in 
order  to  possess  the  gauges.  Based  on 
the  evidence  obtained  by  OI  and  a 
predecisional  enforcement  conference 
with  Dr.  Abdulshafi  on  January  5, 1999, 
the  NRC  staff  concludes  that  in  January, 
1997,  Dr.  Abdulshafi,  Owner,  President 
and  Radiation  Safety  Officer  of  DAS, 
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deliberately  transferred  nuclear  material 
to  DGE,  a  person  not  authorized  to 
possess  or  use  such  material,  in 
violation  of  10  CFR  30.41. 

m 

Based  on  the  above,  it  appears  that 
Dr.Abbdulshafi  engaged  in  deliberate 
misconduct  in  violation  of  10  CFR 
30.10(a)(1),  causing  the  Licensee  to  be  in 
violation  of  10  CFR  30.41(a)  and  (b)(5). 
Dr.  Abdulshafi  deliberately  transferred 
six  Troxler  moisture  density  gauges 
containing  byproduct  material  to  a 
person  not  authorized  to  possess  or  use 
such  material. 

The  NRC  must  be  able  to  rely  upon 
licensees  and  their  employees  to  comply 
with  NRC  requirements,  including  the 
requirement  that  byproduct  material 
may  be  transferred  only  to  persons 
authorized  to  receive  such  materials,  in 
order  to  protect  public  health  and 
safety.  Dr.  Abdulshafi's  deliberate  action 
in  causing  the  Licensee  to  violate  10 
CFR  30.41  has  raised  serious  doubt  as  to 
whether  he  can  be  relied  upon  to 
comply  with  NRC  requirements. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected  if 
Dr.  Abdulshafi  were  permitted  at  this 
time  to  be  involved  in  NRC-licensed 
activities.  Therefore,  the  public  health, 
safety  and  interest  require  that  Dr. 
Abdulshafi  be  prohibited  from  any 
involvement  in  NRC-licensed  activities 
for  a  period  of  one  year  from  the 
effective  date  of  this  Order. 
Additionally,  Dr.  Abdulshafi  is  required 
to  notify  the  NRC  of  his  subsequent 
employment  in  NRC-licensed  activities 
for  a  one  year  period  following  the 
prohibition  period. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b,  leii,  182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202, 10  CFR  30.10,  and  10  CFR  150.20, 
it  is  hereby  ordered  that: 

1.  Dr.  Abdulshafi  is  prohibited  from 
engaging  in  NRC-licensed  activities  for 
one  year  from  the  effective  date  of  this 
Order.  NRC-licensed  activities  are  those 
activities  that  are  conducted  pursuant  to 
a  specific  or  general  license  issued  by 
the  NRC,  including,  but  not  limited  to, 
those  activities  of  Agreement  State 
licensees  conducted  pursuant  to  the 
authority  granted  by  10  CFR  150.20. 

2.  If  Dr.  Abdiilshafi  is  involved  in 
NRC-licensed  activities  on  the  effective 
date  of  this  Order,  he  must  immediately 
cease  such  activities,  and  inform  the 


NRC  of  the  name,  address  and  telephone 
number  of  the  licensee,  and  provide  a 
copy  of  this  Order  to  the  licensee. 

3.  For  a  period  of  one  year  after  the 
one  year  period  of  prohibition  has 
expired.  Dr.  Abdulshafi  shall,  within  20 
days  of  acceptance  of  each  employment 
offer  involving  NRC-licensed  activities 
or  his  becoming  involved  in  NRC- 
licensed  activities,  as  defined  in 
Paragraph  IV.  1  above,  provide  notice  to 
the  Director,  Office  of  Enforcement,  U. 
S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  of  the  name, 
address,  and  telephone  number  of  the 
employer  or  the  entity  where  he  is,  or 
will  be,  involved  in  the  NRC-licensed 
activities.  In  the  first  such  notification. 
Dr.  Abdulshafi  shall  include  a  statement 
of  his  commitment  to  compliance  with 
regulatory  requirements  and  the  basis 
why  the  Commission  should  have 
confidence  that  he  will  now  comply 
with  applicable  NRC  requirements. 

The  Director,  OE,  may,  in  writing, 
relax  or  rescind  any  of  the  above 
conditions  upon  a  demonstration  by  Dr. 
Abdulshafi  of  good  cause. 


In  accordance  with  10  CFR  2.202,  Dr. 
Abdulshafi  must,  and  any  othw  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Oder,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  OkIot. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  te  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regidatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
far  the  extension.  The  answer  may 
ccmsent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  fortii  the  matters  of 
fact  and  law  on  which  Dr.  Abdulshafi  or 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN: 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regidatory 
Commission,  Washington,  DC  20555,  to 
the  Deputy  Assistant  General  Counsel 
for  Enforcement  at  the  same  address,  to 
the  Regional  Administrator,  NRC  Region 
m,  801  Warrenville  Road,  Lisle,  IL 
60532,  and  to  Dr.  Abdulshafi  if  the 
answer  or  hearing  request  is  by  a  person 


other  than  Dr.  Abdidshafi.  If  a  person 
other  than  Dr.  Abdulshafi  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his  or 
her  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Dr. 
Abdiilshafi,  or  a  person  whose  interest 
is  adversely  affected,  the  Commission 
will  issue  an  Order  designating  the  time 
and  place  of  any  hearing.  If  a  hearing  is 
held,  the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  effective  and 
final  20  days  fit>m  the  date  of  this  Order 
without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 

Dated  at  Rockville,  Maryland  this  31st  day 
of  March  1999. 

For  the  Nuclear  Regulatory  Commission. 
Maksim  R.  Kb^pp, 

Deputy  Executive  Director  for  Regulatory 
Effectiveness. 

[FR  Doc.  99-8872  Filed  4-8-99;  8:45  am] 
HLUNQ  COOE  7aW-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

PA98-0St] 

Dr.  MohMiwd  EI-NagQir;  Ofdsr 
Prohlbtting  Involvement  in  NRC- 
UCMlMd  ActtvltlM 


Dr.  Mohamed  El-Naggar  (Dr.  El- 
Naggar)  is  the  owner  of  Diversified 
Global  Enterprise  Company  (DGE), 
neither  an  NRC  licensee  nor  an 
Agreement  State  licensee.  E)GE 
purchased  the  physical  assets  of  DAS 
Consult,  Inc.,  (DAS  or  Licensee), 
including,  in  particular,  DAS  assets 
subject  to  an  NRC  license.  DAS  is  the 
holder  of  B5rproduct  Material  License 
No.  34-26551-01  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  part 
30.  The  license  authorized  possession 
and  use  of  moisture  density  gauges 
containing  byproduct  material  in 
accordance  with  the  conditions 
specified  therein. 

n 

Between  June  19  and  25, 1998,  the 
NRC  conducted  an  inspection  of  DAS's 
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licensed  activities  to  determine  if 
byproduct  material  was  being  used, 
stored,  or  transferred  in  accordance  with 
NRC  regulations.  The  inspection  was 
initiated  because  DAS  failed  to  pay  its 
annual  fee  and  attempts  to  contact  the 
Licensee  by  telephone  and  mail  were 
unsuccesshil.  The  NRC  inspector 
discovered  that,  in  January  1997,  the 
physical  assets  of  DAS,  including  six 
moisture  density  gauges  containing 
certain  byproducts  material,  were  sold 
to  DGE.  The  gauges  contained  sufficient 
quantities  of  cesium-1 37  and 
americiiun-241  to  require  persons  who 
possess  these  devices  to  hold  a  specific 
NRC  license.  No  person  may  receive  or 
possess  byproduct  material  except  as 
authorized  by  a  specific  or  general 
license  as  required  pursuant  to  Section 
81  of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  10  CFR  30.3.  Neither  Dr. 
El-Naggar  nor  DGE  had  an  NRC  License. 

On  June  29, 1998,  the  NRC  Office  of 
Investigations  (01)  initiated  an 
investigation  to  determine,  among  other 
things,  whether  DGE  possessed  six 
moisture  density  gauges  containing 
byproduct  material  in  willful  violation 
of  NRC  requirements.  Based  on  the 
evidence  obtained  by  01  and  during  a 
predecisional  enforcement  conference 
with  Dr.  A.  Abdulshafi,  the  owner  of 
DAS.  on  January  5, 1999,  the  NRC  staff 
concludes  that  DGE,  through  the 
conduct  of  Dr.  El-Naggar,  possessed 
byproduct  material  in  deliberate 
violation  of  NRC  requirements.  Between 
January  and  May  1997,  the  gauges 
containing  byproduct  material  remained 
at  the  original  DAS  location  on  Kenny 
Road,  where  they  were  tendered  by  Dr. 
A.  Abduishafi,  and  trained  gauge  users 
who  had  been  authorized  to  use  the 
devices  imder  the  DAS  license.  On  or 
about  June  1997,  DGE  moved  the  gauges 
to  another  location,  and  the  business 
association  between  EX^E  and  DAS 
ended.  Dr.  El-Naggar  was  repeatedly 
informed  by  one  of  his  employees 
between  May  and  June  1997  that  DGE 
was  required  to  have  an  NRC  license  to 
possess  the  gauges.  However,  Dr.  El- 
Naggar  did  not  submit  an  application  for 
an  NRC  license.  In  Jime  1998,  as  a  result 
of  the  NRC  inspection  at  DAS.  DAS 
retrieved  the  gauges  from  DGE  and 
properly  transferred  them  to  a  company 
authorized  to  possess  and  use  them. 

Between  December  1, 1998  and 
January  20, 1999,  three  attempts  were 
made  by  the  NRC  staff  to  schedule  a 
predecisional  enforcement  conference 
with  Dr.  El-Naggar.  The  NRC  staff  was 
imsuccessful  in  scheduling  this 
conference  with  Dr.  El-Naggar. 


in 

Based  on  the  above,  it  appears  that  Dr. 
El-Naggar,  owner  of  DGE,  deliberately 
violated  Section  81  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  10 
CFR  30.3.  Specifically,  the  NRC  has 
concluded  that  IDr.  El-Naggar, 
knowingly  possessed  six  Troxler 
moisture  density  gauges  containing 
byproduct  material  without  an  NRC 
license.  Dr.  El-Naggar's  conduct  has 
raised  serious  doubt  as  to  whether  he 
can  be  relied  upon  to  comply  with  NRC 
requirements.  Consequently,  in  light  of 
the  nature  of  the  violation,  the  length  of 
time  the  noncompliance  existed,  and 
the  deliberate  nature  of  the  violation,  I 
lack  the  requisite  reasonable  assurance 
that  licensed  activities  can  be  conducted 
in  compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected  if 
Dr.  El-Naggar  were  permitted  to  be 
involved  in  any  NRC-licensed  activities. 
Therefore,  the  public  health,  safety  and 
interest  require  that  Dr.  El-Naggar  be 
prohibited  from  any  involvement  in 
NRC-licensed  activities  for  a  period  of 
one  year  from  the  efi^ective  date  of  this 
Order.  Additionally,  Dr.  El-Naggar  is 
required  to  notify  the  NRC  of  his 
subsequent  emplojnnent  in  NRC- 
licensed  activities  for  a  one  year  period 
following  the  prohibition  period. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b,  161i,  182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202.  10  CFR  30.3.  and  10  CFR  150.20, 
It  is  hereby  ordered  that: 

1.  Dr.  El-Naggar  is  prohibited  bxna 
engaging  in  NRC-licensed  activities  for 
one  year  from  the  effective  date  of  this 
Order.  NRC-licensed  activities  are  those 
activities  that  are  conducted  pursuant  to 
a  specific  or  general  license  issued  by 
the  NRC,  including,  but  not  limited  to, 
those  activities  of  Agreement  State 
licensees  conducted  pursuant  to  the 
authority  granted  by  10  CFR  150.20. 

2.  If  Dr.  El-Naggar  is  involved  in  NRC- 
licensed  activities  on  the  effective  date 
of  this  Order,  he  must  immediately 
cease  such  activities,  and  inform  the 
NRC  of  the  name,  address  and  telephone 
number  of  the  licensee,  and  provide  a 
copy  of  this  Order  to  the  licensee. 

3.  For  a  period  of  one  year  after  the 
one  year  period  of  prohibition  has 
expired.  Dr.  El-Naggar  shall,  within  20 
days  of  his  acceptance  of  each 
employment  offer  involving  NRC- 
licensed  activities,  or  his  becoming 
involved  in  NRC-licensed  activities,  as 
defined  in  Paragraph  FV.l  above, 
provide  notice  to  the  Director,  Office  of 


Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555,  of 
the  name,  address,  and  telephone 
number  of  the  employer  or  the  entity 
where  he  is,  or  will  be,  involved  in  the 
NRC-licensed  activities.  In  the  first  such 
notification,  Dr.  El-Naggar  shall  include 
a  statement  of  his  commitment  to 
compliance  with  regulatory 
requirements  and  the  basis  why  the 
Commission  should  have  confidence 
that  he  will  not  comply  with  applicable 
NRC  requirements. 

The  Director,  OE,  may,  in  writing, 
relax  or  rescind  any  of  the  above 
conditions  upon  demonstration  by  I^. 
El-Naggar  of  good  cause. 


In  accordance  with  10  CFR  2.202,  Dr. 
El-Naggar  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Dr.  El-Naggar  or 
other  persons  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN: 
Rulemakings  and  Adjudications  Staff. 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Deputy  Assistant  General  Cotmsel 
for  Enforcement  at  the  same  address,  to 
the  Regional  Administrator,  NRC  Region 
m,  801  Warrenville  Road,  Lisle,  IL 
60532,  and  to  Dr.  El-Naggar  if  the 
answer  or  hearing  request  is  by  a  person 
other  than  Dr.  El-Naggar.  If  a  person 
other  than  Dr.  El-Naggar  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his  or 
her  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Dr.  El- 
Naggar  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
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place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  effective  and 
final  20  days  firom  the  date  of  this  Order 
without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland  tliis  3l8t  day 
of  March  1999. 
Malcolm  R.  Knapp, 

Deputy  Executive  Director  for  Regulatory 
Effectiveness. 
(FR  Doc.  99-8870  Filed  4-8-99;  8:45  am] 
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NUCLEAR  REGULATORY 

PA  M-066,  EA  96-638,  Docket  No.  150- 
00019,  Ltcmsa  No.  MD-33-095-01 
(expired)] 

Dale  Todd  and  Roof  Syeteme  Deeign, 
Inc^  Bayamon,  Puerto  Rico  00961; 
Order  Prohibiting  involvement  in  NRC 
Ucenaed  Actlvitiee 


Mr.  Dale  Todd  is  employed  as  the 
President  of  Roof  Systems  Design,  Inc. 
(RSDI).  RSDI  is  a  Pennsylvania 
Corporation,  formerly  doing  business  in 
Laurel,  Maryland  and  now  doing 
business  in  Bayamon,  Puerto  Rico.  RSDI 
(a  Maryland  Licensee)  possessed  and 
used  radioactive  materials  at  its  Laurel, 
Maryland  facility  under  the  authority  of 
Maryland  License  No.  MD-33-095-01, 
Amendment  No.  2,  issued  by  the 
Maryland  Department  of  the 
Environment  (MDE),  Radioactive 
Materials  and  Compliance  Division 
(RMCD)  on  May  31, 1994,  piu^uant  to 
the  Maryland  Radiation  Act,  and  in 
reliance  on  statements  and 
representations  made  by  RSDI.  RSDI's 
Maryland  license  authorized  RSDI  to 
receive,  acquire,  possess  and  transfer, 
within  the  State  of  Maryland, 
Americitmi-241  (not  to  exceed  50 
millicuries  per  soiut:e)  contained  in 
Troxler  model  3216  moisture  gauges 
used  to  locate  areas  of  high  moisture 
content  in  roof  systems.  On  May  31, 
1998,  Maryland  License  No.  MD-33- 
095-01,  Amendment  No.  2,  expired. 


n 

On  April  23, 1998,  the  Nuclear 
Regulatory  Commission  (NRC)  was 
notified  by  MDE/RMCD,  that  Mr.  Todd 
had  moved  RSDI  equipment  and 
operations  to  the  Commonwealth  of 
Puerto  Rico,  an  area  within  the  NRC's 
jurisdiction.  An  investigation  by  the 
NRC  Office  of  Investigations  (01)  was 
initiated  on  May  8, 1998,  to  determine 
whether  Mr.  Todd  and  RSDI  were  in 
unauthorized  possession  of  moisture 
gauges  containing  byproduct  material, 
without  a  specific  or  general  license 
issued  by  the  NRC.  Based  on  the 
evidence  developed,  OI  determined  that 
RSDI  willfully  possessed  and  used 
Troxler  moisture  gauges,  containing 
byproduct  material,  in  the 
Commonwealth  of  Puerto  Rico  without 
a  specific  or  general  license  issued  by 
the  NRC.  Specifically,  on  May  8, 1998, 
Mr.  Todd  and  RSDI  were  fotmd  to  be  in 
possession  of  four  Troxler  Model 
Number  3216  moisture  gauges  in  Puerto 
Rico,  each  containing  approximately  40 
millicuries  of  Americiimi-241  without 
having  obtained  an  NRC  license,  in 
violation  of  10  CFR  30.3-and  10  CFR 
150.20.  In  addition,  based  on  statements 
Mr.  Todd  made  to  01,  the  gauges  were 
used  at  job  sites  in  Puerto  Rico, 
including  Searle  Pharmaceutical  in  1992 
and  Ft.  Buchanan  and  Intel  in  Las 
Piedras  in  September  1997  without  a 
specific  or  general  license  issued  by  the 
NRC,  in  violation  of  10  CFR  30.3. 

Mr.  Todd  acknowledged  to  OI  that  he 
was  aware  that  the  jobs  in  Puerto  Rico 
required  an  NRC  license  and  that  one 
had  not  been  obtained.  In  addition,  Mr. 
Todd  told  01  that  he  and  RSDI  also 
conducted  licensed  activities  in  New 
Jersey,  Pennsylvania,  and  Virginia,  areas 
of  NRC  jurisdiction,  without  a  specific 
or  general  NRC  license. 

On  May  12, 1998,  Confirmatory 
Action  Letter  (CAL)  2-98-003  was  sent 
to  Mr.  Todd  confirming  that  he  agreed 
to  transfer  the  four  RSDI  gauges  to  an 
authorized  recipient  by  Jime  7, 1998. 

Mr.  Todd  confirmed  that  the  four 
moisture  gauges  were  transferred  to  an 
authorized  recipient  by  letter  to  Mr. 
Mark  Lesser  of  the  NRC,  dated  June  11, 
1998.  In  addition  to  the  May  12, 1998 
CAL,  the  NRC  also  sent  Mr.  Todd  a 
December  30, 1998  letter  that  informed 
him  of  the  terms  of  the  Confirmatory 
Order  and  that  requested  Mr.  Todd  to 
inform  the  NRC  whether  he  consented 
to  the  issuance  of  the  Order.  Mr.  Todd 
informed  the  NRC  in  a  facsimile  dated 
December  31, 1998,  that  he  imderstood 
the  terms  of  this  Order  and  that  he 
consented  to  the  issuance  of  the  Order; 
however,  he  expressed  reservation 
concerning  the  scope  of  the  rights  he 


was  waiving.  By  letter  dated  January  ll, 
1999,  a  Confirmatory  Order  was 
forwarded  to  Mr.  Todd  for  his  signature. 
Subsequently,  on  February  18, 1999. 
NRC  contacted  Mr.  Todd  to  discuss  the 
proposed  Order,  at  which  time  he 
indicated  agreement  with  its  provisions 
and  his  intent  to  sign  and  facsimile  the 
Order  to  the  NRC.  To  date,  no  response 
has  been  received  bom  Mr.  Todd. 

m 

The  Commission's  regulations  in  10 
CFR  30.3  specify  that,  except  for 
persons  exempt  as  provided  in  Parts  30 
or  150,  no  perscHi  shall  manufacture, 
produce,  transfer,  receive,  acquire,  own, 
possess,  or  use  bjrproduct  material 
except  as  authorized  in  a  specific  or 
general  license  issued  by  the  NRC.  In 
accordance  with  10  CFR  150.20(a),  any 
person  who  holds  a  specific  license 
from  an  Agreement  State,  where  the 
licensee  maintains  an  office  for 
directing  the  licensed  activity  and 
retaining  radiation  safety  records,  is 
granted  an  NRC  general  license  to 
conduct  the  same  activity  in  a  non- 
Agreement  State,  provided  the 
provisions  of  10  CFR  150.20(b)(1)  have 
been  met.  Pursuant  to  10  CFR 
150.20(b)(1),  persons  engaging  in  such 
activity  must  file  4  copies  of  NRC  Form- 
241,  "Report  of  Proposed  Activities  in 
Non- Agreement  States",  with  the 
Regional  Administrator  of  the 
appropriate  NRC  regional  office.  Based 
on  the  facts  set  forth  above  in  Part  II, 
and  the  fact  that  Mr.  Todd  and  RSDI 
never  filed  an  application  for  a  specffic 
license  or  obtained  a  general  license 
under  10  CFR  part  150  by  filing  NRC 
Form  241  and/or  maintaining  a 
Maryland  office,  the  NRC  has  concluded 
that  Mr.  Todd  and  RSDI  vidllfully 
possessed  and  used  Troxler  moisture 
gauges,  without  a  specific  or  general 
license  issued  by  the  NRC,  in  violation 
of  10  CFR  30.3.  Fiuthermore,  based  on 
the  facts  that  (1)  Mr.  Todd  told  OI  that 
he  knew  that  his  and  RSDI's  activities 
in  Puerto  Rico  required  an  NRC  license 
and  (2)  Mr.  Todd  chose  not  to  obtain  an 
NRC  license,  the  NRC  has  concluded 
that  Mr.  Todd  and  RSDI  have  engaged 
in  deliberate  misconduct,  in  violation  of 
10  CFR  30.10.  Both  Mr.  Todd's  and 
RDSI's  past  activities  raise  serious  doubt 
as  to  whether  they  can  be  relied  upon 
to  comply  with  NRC  requirements  in  the 
future. 

Mr.  Todd's  and  RDSI's  failure  to 
obtain  a  specific  or  general  license 
resulted  in  the  NRC  being  uninformed 
that  activities  involving  the  use  of 
radioactive  materials  were  being 
conducted  in  areas  of  NRC  jurisdiction. 
Because  of  Mr.  Todd's  and  RSDI's 
failure  to  file  NRC  Form  241,  the  NRC 
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was  denied  the  opportunity  to  inspect 
the  licensee's  facility  and  to  verify  that 
radioactive  materials  were  being  safely 
used  and  stored.  Furthermore,  the  NRC 
was  informed  by  the  State  of  Maryland 
that  Mr.  Todd  and  RSDI  committed  a 
similar  violation  as  a  Maryland 
Licensee.  Specifically,  RSDI  was  issued 
a  civil  penalty  in  1987  by  the  State  of 
Maryland  for  the  use  of  radioactive 
material  without  a  license. 

In  view  of  the  foregoing,  I  lack  the 
requisite  reasonable  assurance  that 
licensed  activities  can  be  conducted  in 
compliance  with  NRC  requirements  and 
that  the  health  and  safety  of  the  public 
would  be  protected  if  Mr.  Todd  or  RSDI 
were  permitted  at  this  time  to  be 
involved  in  NRC-licensed  activities. 
Therefore,  the  public  health,  safety  and 
interest  require  that  Mr.  Todd  and  RSDI 
be  prohibited  from  any  involvement  in 
NRC-licensed  activities  for  a  period  of 
one  year  from  the  date  of  this  Order. 
Additionally.  Mr.  Todd  and  RSDI  are 
required  to  notify  the  NRC  of  their  first 
involvement  in  NRC-licensed  activities 
following  the  prohibition  period. 

IV 

Accordingly,  piirsuant  to  sections 
81.161b,  161i,  1610, 182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202, 10  CFR  30.3, 10  CFR  30.10 
and  10  CFR  150.20,  It  is  hereby  ordered, 
that: 

1.  For  a  period  of  one  (1)  year  from 
the  date  of  this  Order,  Mr.  Dale  Todd 
and  RSDI  are  prohibited  from  engaging 
in  or  exercising  control  over  individuals 
engaged  in  NRC-licensed  activities. 
NRC-licensed  activities  are  those 
activities  which  require  a  specific  or 
general  license  issued  by  the  NRC 
including,  but  not  limited  to,  those 
activities  of  Agreement  State  licensees 
conducted  pursuant  to  the  authority 
granted  by  10  CFR  150.20.  This 
prohibition  includes,  but  is  not  limited 
to:  (1)  using  licensed  materials  or 
conducting  licensed  activities  in  any 
capacity  within  the  jurisdiction  of  the 
NRC;  and  (2)  supervising  or  directing 
any  licensed  activities  conducted  within 
the  jurisdiction  of  the  NRC. 

2.  At  least  five  (5)  days  prior  to  the 
first  time  that  Mr.  Dale  Todd  and/or 
RSDI  engage  in  or  exercise  control  over 
NRC-licensed  activities,  dtiring  a  period 
of  five  (5)  years  following  the  one  year 
prohibition  stated  in  Section  IV.l  above, 
the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  shall  be  notified 
in  writing  of  the  name,  address,  and 
telephone  nimiber  of  the  NRC  or 
Agreement  State  licensee  and  the 
location  where  the  licensed  activities 


will  be  performed.  The  notice  shall  be 
accompanied  by  a  statement,  under  oath 
or  affinnation,  that  Mr.  Dale  Todd  and/ 
or  RSDI  understand  the  applicable  NRC 
requirements  and  are  committed  to 
compliance  with  NRC  requirements.  Mr. 
Dale  Todd  and/or  RSDI  also  should 
provide  a  basis  as  to  why  the 
Commission  should  have  confidence 
that  Mr.  Dale  Todd  and/or  RSDI  will 
now  comply  with  applicable  NRC 
requirements. 

"The  Director,  Office  of  Enforcement, 
U.  S.  Nuclear  Regulatory  Commission, 
may  relax  or  rescind,  in  writing,  any  of 
the  above  conditions  upon  a  showing  by 
Mr.  Dale  Todd  and/or  RSDI  of  good 
cause. 


In  accordance  with  10  CFR  2.202,  Mr. 
Todd  and  RSDI  must,  and  any  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  its  issuance.  Where 
good  cause  is  shown,  consideration  will 
be  given  to  extending  the  time  to  request 
a  hearing.  A  request  for  extension  of 
time  must  be  made  in  writing  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  include  a 
statement  of  good  cause  for  the 
extension.  The  answer  may  consent  to 
this  Order.  Unless  the  answer  consents 
to  this  Order,  the  answer  shall,  in 
writing  and  imder  oath  or  affirmation, 
specifically,  admit  or  deny  each 
allegation  or  charge  made  in  this  Order 
and  shall  set  forth  the  matters  of  fact 
and  law  on  which  Mr.  Todd  and  RSDI 
or  other  persons  adversely  affected 
relies  and  the  reasons  as  to  why  the 
Order  should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Deputy  Assistant  General  Counsel 
for  Enforcement  at  the  same  address, 
and  to  the  Regional  Administrator,  NRC 
Region  H,  Atlanta  Federal  Center,  61 
Forsyth  Street,  S.W.,  Suite  23T85, 
Atlanta,  Georgia  30303-3415  and  to  Mr. 
Todd,  if  the  answer  or  hearing  request 
is  by  a  person  other  than  Mr.  Todd.  If 
a  person  other  than  Mr.  Todd  requests 
a  hearing,  that  person  shall  set  forth 
with  particiilarity  the  manner  in  which 
his  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr.  Todd 
or  RSDI  or  a  person  whose  interest  is 


adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  sudi 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  U  an 
'  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 

Dated  tills  31st  day  of  March  1999. 

For  the  Nuclear  Regulatory  Commission. 
Malcolm  R.  Knapp, 

Deputy  Executive  Director  for  Regulatory 
Effectiveness. 

[FR  Doc.  99-8871  Filed  4-8-99;  8:45  am) 
BILUNQ  CODE  7S0O-O1-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetMM  No.  34-41243;  Rl*  No.  SR-NASO- 
99-09] 

Salf-Regulatory  Organizations;  NoUca 
of  Extension  of  ttw  Comment  Period 
for  the  Propoaed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the 
Establishment  of  an  Agency  Quotation 
in  Nasdaq 

April  1, 1999. 

On  February  3, 1999,  the  National 
Association  of  Securities  Dealers.  Inc. 
{"NASD"  or  "Association")  through  its 
wholly  owned  subsidiary  the  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a  proposal 
to  permit  the  separate  display  of 
customer  orders  by  market  makers  in 
Nasdaq  through  a  market  maker  agency 
identification  symbol  ("Agency  Quote"). 
Notice  of  the  proposed  rule  change  was 
published  for  comment  on  March  11, 
1999.1    . 

To  give  the  public  additional  time  to 
comment  on  the  proposal,  the 
Commission  is  extending  the  comment 
period  for  the  NASD's  Agency  Quote 
proposal  to  June  1, 1999.  A  copy  of  the 
proposed  rule  change  is  available  in  the 
Commission's  Public  Reference  Room  in 
File  No.  SR-NASD-99-09. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


*  Securities  Exchange  Act  Release  No.  41128 
(march  2, 1999),  64  FR  12198. 
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arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Securities 
Exchange  Act  of  1934.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-99-09  and  should  be 
submitted  by  June  1, 1999. 

For  the  Commission,  by  the  EKvision  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc.  99-6797  Filed  4-8-99;  8:45  am) 
BIUJNG  OWE  8010-ai-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetoSM  No.  34-41244;  nie  No.  SR-NASD- 
9»-12] 

Self-Regulatory  Organizations;  Notice 
of  FHing  of  Proposed  Rule  Change  by 
the  National  Asaociation  of  Securities 
Dealers,  Inc.  Relating  to  Establlahment 
of  a  Pilot  Program  To  Provide  Daily 
Share  Volume  Reports  via 
NasdaqTrader.oom 

April  1, 1999. 

Pursuant  to  Section  19Cb){l)  of  the 
Securities  Exchange  Act  of  1934 
{"Act"),i  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  February 
18, 1999,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary,  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
HI  below,  which  Items  have  been 
prepared  by  the  self-regxilatory 


organization.  On  March  24,1  999, 
Nasdaq  filed  Amendment  No.  1  which 
replaces  and  supersedes  the  initial 
proposal.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
as  contained  in  Amendment  No.  1  from 
interested  persons. 

I.  Self-regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  filing  a  proposed  rule 
change  to  amend  NASD  Rule  7010  to 
establish  a  fee  for  the  Volume  and  Issue 
Data  Package  provided  through  the 
NasdaqTrader.com. web  site.  The  text  of 
the  proposed  rule  change  is  provided 
below  in  italics. 

(p)  NasdaqTrader.com  Volume  and 
Issue  Data  Package  Fee 

The  charge  to  Be  paid  by  the 
subscriber  for  each  entitled  user 
receiving  the  Nasdaq  Volume  and  Issue 
Data  Package  via  NasdaqTrader.com 
shall  be  $75  per  month.  The  charge  to 
be  paid  by  market  data  vendors  for  this 
information  shall  be  $50  per  month  for 
each  end  user  receiving  the  information 
through  the  data  vendor.  The 
availability  of  this  service  through 
NasdaqTrader.com  shall  be  limited  to 
NASD  members.  Quahfied  Institutional 
Buyers  and  data  vendors.  The  Volume 
and  Issue  Data  Package  includes: 

(1)  Daily  share  Volume  reports. 

(2)  Daily  Issue  Data. 

(3)  hfonth  Volume  Summaries. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  siunmaries,  set 


»17  CFV.  200.30-3(a)(12). 
1 15  U.S.C  78s(b)(l). 
"17CFR240.19b-4. 


'On  FelHTiary  18, 1999,  Nasdaq  submitted  its 
initial  proposal  to  provide  only  T-f  1  daily  share 
volume  reports  in  each  Nasdaq  security  to  market 
data  vendors,  NASD  members,  and  non-NASD 
member  Qualified  Institutional  Buyers  ("QIBs")  as 
defined  in  Rule  144A  under  the  Securities  Act  of 
1933.  17  CFR  230.144A.  After  discussions  with  at 
least  one  market  data  vendor,  and  internal 
discussions  at  Nasdaq,  Nasdaq  filed  Amendment 
No.  1  on  March  24, 1999.  The  revised  proposal  will 
provide  the  same  information  in  Nasdaq's  original 
proposal  to  market  data  vendors,  NASD  members, 
and  non-NASD  meml>er  QIBs,  as  well  as  daily  issue 
summaries  of  the  previous  day's  activity  for  every 
Nasdaq  issue,  and  monthly  summaries  of  trading 
volume  statistics  for  the  top  50  market  participants 
broken  down  by  industry  sector,  security,  or  type 
of  trade. 


forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Nasdaq  proposes  to  establish  a  fee  for 
a  volimtary  trading  data  distribution 
facility,  accessible  to  NASD  members, 
buy-side  institutions  [i.e..  Qualified 
Institutional  Buyers  ("QIBs")  ♦  and 
market  data  vendors  through  its 
"NasdaqTrader.com"  web  site.  Under 
the  proposal,  subscribers  to  this  service 
as  well  as  retail  customers  of 
participating  market  data  vendors,  will 
be  able  to  obtain  the  Volimie  and  Issue 
Data  Package,  proposed  to  be  named 
Nasdaq  Post  Data  sm. 

Post  Data^*^  will  consist  of  three 
separate  reports  that  will  be  provided  as 
a  single  package.  The  first  item  will  be 
the  Daily  Share  Volume  Report,  to  be 
named  Nasdaq  Volimie  Post^"^,  which 
will  provide  subscribers  with  access  to 
T-t-1  daily  share  volume  in  each  Nasdaq 
security,  listing  the  volume  by  each 
NASD  member  firm  that  reports  volume 
in  the  security  and  has  volimtarily 
chosen  to  permit  the  dissemination  of 
this  information.  The  daily  share 
volume  will  be  verified  for  accuracy  by 
Nasdaq's  Automated  Confirmation 
Transaction  Service  ("ACT").  The 
second  item,  the  Daily  Issue  Data  report, 
Mdll  contain  a  summary  of  the  previoiis 
day's  activity  for  every  Nasdaq  issue. 
The  third  item.  Monthly  Summaries, 
will  provide  monthly  trading  volume 
statistics  for  the  top  50  market 
participants  broken  down  by  industry 
sector,  security,  or  type  of  trading  [e.g., 
block  or  total). 

Post  Dates'^  will  be  made  available  in 
two  ways  through  the 
NasdaqTrader.com  web  site.  The 
information  will  be  provided  to  market 
data  vendors  to  be  redistributed  to  their 
retail  customers  for  which  the  data 
vendor  will  pay  a  $50  pier  month  fee  to 
Nasdaq  for  each  end  user  obtaining  this 
information.  The  information  will  also 
be  provided  directly  to  subscribers, 
limited  to  NASD  members  and  non- 
NASD  member  QIBs,  for  a  fee  of  $75  per 
month.  Fees  from  system  subscribers 
and  vendor  users  will  be  used  to  offset 
the  costs  associated  with  the  ongoing 
enhancement,  maintenance  and 
marketing  of  the  NasdaqTrader.com  web 
site.  The  fee  paid  by  direct  system 
subscriber  swill  be  used  to  ofket  the 


*  For  purposes  of  this  service,  Nasdaq  will  rely  on 
the  definition  of  "Qualified  Institutional  Buyer" 
found  in  Rule  144A  under  the  Securities  Act  of 
1933.  17CFR230.144A. 
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cost  associated  with  the  ongoing 
maintenance  and  administration  of  the 
Nasdaq  web  security  infrastructure. 

This  proposal  is  a  direct  response  to 
requests  from  professional  Nasdaq 
market  participants  to  increase  the 
availability  of  Nasdaq-verified  trading 
data  through  NasdaqTrader.com.  Sell- 
side  traders  use  share  volimie  to  display 
their  trading  activity  in  specific  Nasdaq 
issues  while  buy-side  representatives 
use  similar  data  to  determine  which 
sell-side  firm  to  select  for  execution  of 
their  orders.  Post  Data^"^  will  provide  a 
secure,  controlled  mechanism  to  allow 
these  parties  to  view  such  data  and 
make  informed  choices  regarding  their 
trading  partners. 

Modifications  to  Post  Data  ^"^  during 
the  pilot  period  will  be  limited  to  minor 
enhancements  to  the  content  of  the 
package.^  Any  such  modifications  will 
be  provided  at  no  additional  cost  to  the 
subscribers,  and  would  be  available  to 
data  vendors  for  redistribution. 

Nasdaq  recognizes  the  proprietary  and 
confidential  natiire  of  the  data 
contained  in  Post  Data^M.  As  such, 
Nasdaq  has  established  a  secure 
information  display  and  retrieval 
environment  through  the  combined  use 
of  User  IDs,  passwords  and  digital 
certificates.  To  further  protect  NASD 
member  firms'  proprietary  data,  the 
service  is  designed  so  that  the 
information  will  only  be  made  available 
to  the  member  firm  itself,  unless  that 
member  determines  voluntarily  to 
submit  the  information  to  be  included 
in  the  Nasdaq  Volume  Post^M  Report  for 
dissemination  to  other  subscribers  or 
vendors. 

Concerns  for  data  protection,  and  the 
system  security  requirements  needed  to 
encourage  greater  disclosure  of 
proprietary  trading  statistics,  also 
shaped  Nasdaq's  determination  to  make 
Post  Data^*^  available  only  to  NASD 
member  firms,  market  data  vendors,  and 
QIBs.^  It  is  Nasdaq's  belief  that  these 
groups  represent  the  largest  nimiber  of 
market  participants  who  may  benefit 
from  the  availability  of  the  voluntarily 
disclosed,  Nasdaq-verified  trading 
volumes.  At  the  same  time,  these 
participants  are  also  the  most  likely  to 
possess  the  requisite  staff  and  resources 
to  comply  with  the  system  security 
mandates.  Moreover,  the  QIBs  consist  of 
entities  registered  with  various 


^  Nasdaq  has  represented  to  the  Commission  that 
changes  to  the  content  of  the  package  will  be 
limited  to  stylistic,  non-substantive  changes. 
Telephone  conversation  between  Scott  W. 
Anderson,  Attorney,  Office  of  the  General  Counsel, 
Nasdaq,  and  Joseph  P.  Morra,  Attorney,  Division  of 
Market  Regulation.  Commission,  on  March  30, 
1999. 

*  See  supra  note  4. 


regulatory  bodies,  which  Nasdaq 
believes  provides  an  additional  layer  of 
protection  against  the  improper  use  of 
its  members'  proprietary  trading  data. 
Finally,  the  definition  of  QIB  on  which 
Nasdaq  seeks  to  rely  has  already  been 
adopted  by  the  Commission  as  a. 
standard  delineating  the  characteristics 
of  institutional  market  participants. 

Given  the  commercial  uncertainties 
associated  with  the  launching  of  any 
new  data  product,  Nasdaq  will  be 
establishing  this  new  service  as  a  12 
month  pilot  program,  beginning  from 
the  date  of  Commission  approval,  to 
evaluate  user  interest.  At  the  end  of  the 
12  month  pilot,  Nasdaq  will  evaluate 
the  program  and  meike  a  determination 
to  either  terminate  the  program, 
continue  the  program  for  an  additional 
12  month  pilot,  or  continue  the  program 
as  a  permanent  feature  of 
NasdaqTrader.com. 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Sections  15A(b)(5)  ^  and 
15ACb)(6)8  of  the  Act.  Section  15A(b){5) 
requires  the  equitable  allocation  of 
reasonable  fees  and  charges  among 
members  and  other  users  of  facilities 
operated  or  controlled  by  a  national 
securities  association.  Section  15A(b)(6) 
requires  that  the  rules  of  the  association 
be  designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities  and 
that  are  not  designed  to  permit  imfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers.  Nasdaq 
believes  that  this  program  involves  a 
reasonable  fee  assessed  only  to  users 
and  other  persons  utilizing  the  system 
and  will  provide  useful  information  to 
all  direct  and  indirect  subscribers  on  a 
non-discriminatory  basis. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wUl: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  wiU  be 
available  for  inspection  and  copjdng  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-99-12  and  should  be 
submitted  by  April  30, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  9&-«798  Filed  4-8-99;  8:45  am) 

NIXING  CODE  8010-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  3019] 

Office  of  Defense  Trade  Controls; 
Notifications  to  the  Congress  of 
Proposed  Export  Licenses 

agency:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  State  has  forwarded 
the  attached  Notifications  of  Proposed 


'  15  U.S.C.  78o-3(b)(5). 
» 15  U.S.C.  78o-3(b)(6). 


•17  CFR  200.30-3(a)(12). 
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Export  Licenses  to  the  Congress  on  the 
dates  shown  on  the  attachments 
pursuant  to  section  36(c)  and  in 
compliance  with  section  36(e)  of  the 
Anns  Export  Control  Act  (22  U.S.C. 
2776). 

EFFECTIVE  DATE:  As  shown  on  each  of 
the  three  (3)  letters. 


FOR  FURTHER  INFORMATION  COfaACT:  Mr. 

William  J.  Lowell,  Director,  Office  of 
Defense  Trade  Controls,  Biueau  of 
Political-Military  Affairs,  Department  of 
State  {(703)  875-6644}. 

SUPPLEMENTARY  INFORMATION:  Section 
38(e)  of  the  Arms  Export  Control  Act 
mandates  that  notifications  to  the 


Congress  pursuant  to  section  36(c)  must 
be  published  in  the  Federal  Register 
when  they  are  transmitted  to  Congress 
or  as  soon  thereafter  as  practicable. 

Dated:  April  5, 1999. 
WiUiam  J.  LoweU, 

Director,  Office  of  Defense  Trade  Controls. 

BHJJNG  CODE  4710-2S-P 
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United  States  Department  of  State 
Washington,  D.C.    20520 

MAR  19  1999 


Dear  Mr.  Speaker: 

Pursuant  to  section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  transmitting  herewith  certification  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount  of  $50,000,000  or 
more. 

The  transaction  contained  in  the  attached  certification 
involves  technical  assistance  agreements  with  Russia  providing 
for  the  marketing  and  sale  of  satellite  launch  services  utilizing 
Proton  rocket  boosters  and  the  performance  of  associated 
integration  and  launch  services  from  Kazadchstan. 

The  United  States  Government  is  prepared  to  license  the 
export  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations . 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  \inclassif ied,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 


<p»0— ^jo*-*^ 


Barbara  Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  39-98 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives 
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United  States  Department  of  Sute 
Washington,  D.C     20520 


»M{      8  1999 


Deaur  Mr.  Speaker: 

Pursuant  to  section  36(c)  of  the  Arms  Export  Control  Act,  I 
am  trainsmitting  herewith  cezrti£icatlon  of  a  proposed  license  for 
the  export  of  defense  articles  or  defense  services  sold 
connnercially  under  a  contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached  certification 
involves  the  export  of  two  (2)  Area  Nezqpons  Effect 
Simulator  (ANES)  systems  to  the  United  Kingdom  for  use  by  the 
Ministry  of  Defence. 

The  United  States  Government  is  prepared  to  license  the 
esqport  of  these  items  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  competitive  harm  to 
the  United  States  firm  concerned. 

Sincerely, 

'»    Barbara  Larkln 

Assistant  Secretary 
Legislative  Affairs 


Enclosure : 

Transmittal  No.  DTC  54-99 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives 
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United  States  Departzoent  of  State 
Washington,  D.C.    20520 

MAR  24  1999 


Dear  Mr.  Speaker: 

Pursuant  to  section  36  (c)  of  the  Arms  Baqport  Control 
Act,  I  am  transmitting  herewith  certification  of  a  proposed 
license  for  the  export  of  major  defense  services  sold 
commercially  \inder  a  contract  in  the  amount  of  $50,000,000 
or  more. 

The  transaction  described  in  the  attached  certification 
involves  the  sale  of  one  (l)  AN/FPS-129  Radar  System  to  the 
Qovemment  of  Norway. 

The  Uhited  States  Government  is  prepared  to  license  the 
export  of  this  item  having  taken  into  account  political, 
military,  economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in  the  formal 
certification  which,  though  unclassified,  contains  business 
information  submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause  cottpetitive  harm 
to  the  Uhited  States  firm  concerned. 

Sincerely, 


Barbara ' Larkin 
Assistant  Secretary 
Legislative  Affairs 


Enclosure  -. 

Transmittal  No.  DTC  63-99 


The  Honorable 

J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives 


[FR  Doc.  99-8911  Filed  4-8-99;  8:45  ami 
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DEPARTMENT  OF  STATE 

[Public  Notice  3024] 

Notice  of  a  Public  Meeting  Regarding 
Government  Activitiee  on  international 
Harmonization  of  Chemicai 
CiaasiflcaUon  and  iJrtMang  System* 

agency:  Bureau  of  Oceans  and 

International  Environmental  and 
Scientific  Affairs  (OES),  Department  of 
State. 

summary:  This  public  meeting  will 
provide  an  update  on  current  activities 
related  to  international  harmonization 
since  the  previous  public  meeting, 
conducted  January  11, 1999  (See 
Department  of  State  Public  Notice  2955 
on  pages  1266-1267  of  the  Federal 
Re^ster  of  January  8, 1999).  The 
meeting  will  also  offer  interested 
organizations  and  individuals  the 
opportunity  to  provide  information  and 
views  for  consideration  in  the 
development  of  United  States 
Government  policy  positions.  For  more 
complete  information  on  the 
harmonization  process,  please  refer  to 
State  Department  Public  Notice  2526, 
pages  15951-15957  of  the  Federal 
Register  of  April  3, 1997. 

The  meeting  will  take  place  from  10 
a.m.  imtil  noon  on  May  27, 1999,  in 
Room  N  5437  A-D,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  D.C.  Attendees  should  use 
the  entrance  at  C  and  Third  Streets  NW. 
To  facilitate  entry,  please  have  a  picture 
ID  available  and/or  a  U.S.  Govenmient 
building  pass  if  applicable. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  to  submit  written 
comments  or  information,  please 
contact  Mary  Frances  Lowe,  U.S. 
Department  of  State,  OES/ENV,  Room 
4325,  2201  e  Street  NW.,  Washington, 
D.C.  20520.  Phone  (202)  647-4284,  fax 
(202)  647-5947.  A  public  docket  is  also 
available  for  review  at  the  Department 
of  Labor  (OSHA  docket  H-022H). 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  State  is  annoimcing  a 
public  meeting  of  the  interagency 
committee  concerned  with  the 
international  harmonization  of  chemical 
hazard  classification  and  labeling 
systems  (an  effort  referred  to  as  the 
"globally  harmonized  system"  or  GHS). 
The  purpose  of  the  meeting  is  to  provide 
interested  groups  and  individuals  with 
an  update  on  activities  since  the  January 
11, 1999,  pubhc  meeting,  a  preview  of 
upcoming  international  meetings,  and 
an  opportunity  to  submit  additional 
information  and  comments  for 
consideration.in  developing  U.S. 
Govenmient  positions.  Representatives 


of  the  following  agencies  participate  in 
the  interagency  group:  the  Department 
of  State,  the  Environmental  Protection 
Agency,  the  Department  of 
Transportation,  the  Occupational  Safety 
and  Health  Administration,  the 
Consimier  Product  Safety  Commission, 
the  Food  and  Drug  Administration,  the 
Department  of  Commerce,  the 
Department  of  Agricultiu^,  the  Office  of 
the  U.S.  Trade  Representative,  and  the 
National  Institute  of  Environmental 
Health  Sciences. 

The  Agenda  of  the  public  meeting 
will  include: 

1.  Introduction 

2.  Reports  on  recent  international 
meetings 

— Second  meeting  of  the  Inter- 
Organization  Program  for  the  Sound 
Management  of  Chemicals  (lOMC)/ 
International  Labour  Organisation 
Working  Group  on  Hazard 
Communication,  January  26-27, 1999, 
Geneva  Switzerland. 

— ^Thirteenth  Consultation  of 
Coordinating  Group  for  the 
Harmonization  of  Chemical 
Classification  Systems,  January  28-29, 
1999,  Geneva  Switzerland. 

— ^Third  meeting  of  the  Organization  for 
Economic  Cooperation  and 
Development  Expert  Group  on 
Classification  Criteria  for  Mixtures, 
February  1-3, 1999,  Paris  France. 

3.  Preparation  for  upcoming  meetings 

— ^Third  meeting  of  the  Inter- 
Organization  Program  for  the  Soimd 
Management  of  Chemicals  (lOMC)/ 
International  Labour  Organisation 
Working  Group  on  Hazard 
Communication,  June  21-23, 1999, 
Dublin,  Ireland.  This  group  will 
consider  final  terms  of  reference  and 
preparation  of  a  detailed  review 
dociunent  describing  ciirrent  hazard 
commimications  programs. 

— Fourteenth  Consmtation  of  the 
Coordinating  Group  for  the 
Harmonization  of  Chemical 
Gassification  Systems,  June  24-25, 
1999,  Dublin,  Ireland.  Among  other 
issues,  this  group  will  consider  long 
and  short  terms  implementation 
issues  and  more  detailed  terms  of 
reference  for  an  ongoing  joint 
committee  on  transport  of  dangerous 
goods  and  the  GHS  and  a  GHS 
subcommittee. 

— ^Fourth  meeting  of  the  Organization 
for  Economic  Cooperation  and 
Development  Expert  Group  on 
Classification  Criteria  for  Mixtiu«s, 
June  26-29, 1999,  Dublin,  Ireland. 
This  group  will  focus  on  approaches 
and  options  for  harmonization  of 
existing  systems  for  classifying 
chemical  mixtures  according  to  their 
health  and  environmental  hazards. 


— ^UN  Committee  of  Experts  on  the 
Transport  of  Dangerous  Goods,  July 
5-16, 1999,  Geneva,  Switzerland. 

4.  Public  Comments 

5.  Concluding  Remarks 
Interested  parties  are  invited  to 

submit  their  comments  as  soon  as 
possible  for  consideration  in  the 
development  of  U.S.  positions  and  to 
present  their  views  orally  and/or  in 
writing  at  the  public  meeting. 
Participants  may  address  other  topics 
relating  to  harmonization  of  chemical 
classification  and  labeling  systems  and 
are  particularly  invited  to  identify 
issues  of  concern  to  specific  sectors  that 
may  be  affected  by  the  GHS. 
Participants  who  attended  and 
participated  in  recent  international 
sessions  may  also  offer  their 
observations  on  the  results  of  the 
sessions. 

All  written  comments  will  be  placed 
in  the  public  docket  (OSHA  docket  H- 
022H).  The  docket  is  open  from  10  am 
until  4  pm,  Monday  through  Friday,  and 
is  located  at  the  Department  of  Labor, 
Room  2625,  200  Constitution  Avenue 
NW,  Washington,  DC.  (Telephone:  202- 
219-7894;  Fax:  202-219-5046).  The 
public  may  also  consult  the  docket  to 
review  previous  Federal  Register 
notices,  comment  received.  Questions 
and  Answers  about  the  GHS,  a  response 
to  comments  on  the  April  3, 1997, 
Federal  Register  notice,  and  other 
relevant  documents. 

Dated:  April  2. 1999. 
Michael  Metelits, 

Director,  Office  of  Environmental  Policy, 
Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs. 
[FR  Doc.  99-8915  Filed  4-S-99;  8:45  am] 

BUJNQ  CODE  471 0-OS-M 


DEPARTMENT  OF  STATE 
[Public  Notice  «3000] 

Secretary  of  State'e  Advieory 
Committee  on  Private  international 
Law  (ACPiL)  Study  Group  on 
Protection  of  Incapacitated  Adulta; 
Meeting  Notice 

There  will  be  a  public  meeting  of  the 
Study  Group  on  Incapacitated  Adults  of 
the  Secretan'  of  State's  Advisory 
Committee  on  Private  International  Law 
on  Monday,  May  3, 1999.  The  meeting 
will  be  held  from  9:30  a.m.  to  4:30  p.m. 
in  the  9th  Floor  Conference  Room, 
American  Bar  Association,  740  15th  St., 
NW,  Washington,  DC  20005. 

The  purpose  of  the  meeting  is  to 
consider  legal  issues  related  to  the 
project  of  the  Hague  Conference  on 
Private  International  Law  to  prepare  a 
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multilateral  convention  on  Jurisdiction, 
Applicable  Law,  Recognition, 
Enforcement  and  Cooperation  in 
Respect  of  the  Protection  of  Adults.  The 
meeting  will  assist  the  Department  of 
State  prepare  the  U.S.  position  for  the 
special  diplomatic  session  of  the  Hague 
Conference  on  Private  International  Law 
on  September  20— October  2, 1999, 
which  will  adopt  the  final  text  of  the 
convention. 

The  Study  Group  meeting  will 
consider  a  draft  text  of  the  convention 
prepared  at  the  Hague  Special 
Commission  session  on  Incapacitated 
Adults,  September  3-12, 1997. 
Comments  received  will  assist  the 
Department  of  State  in  formulating 
comments  on  the  draft  text  for 
submission  to  the  Permanent  Bureau  of 
the  Hague  Conference  for  circulation  to 
all  the  participating  states  in  advance  of 
the  September  1999  diplomatic  session, 
as  well  as  in  preparing  for  the  final 
negotiations. 

The  draft  convention  sets  up  rules  for 
jurisdiction  and  the  law  to  be  applied  to 
proceedings  to  take  measures  for  the 
protection  of  adults  who  are  in  some 
way  imable  to  make  appropriate 
decisions  regarding  themselves  or  their 
property.  Such  measures  include  the 
appointment  of  guardians  with  limited 
or  general  powers  and  the  execution  by 
an  adult  of  powers  of  attorney  or  similar 
dociunents  to  become  effective  in  the 
event  of  incapacity.  The  draft 
convention  sets  up  the  standards  for 
recognition  and  enforcement  by  the 
states  parties  of  the  measures  of 
protection  undertaken  piu^uant  to  the 
convention.  Finally,  the  draft 
convention  establishes  a  system  of 
cooperation  between  national 
authorities  to  ensiue  that  appropriate 
information  is  exchanged  and  action 
taken. 

Persons  interested  in  the  draft 
convention  or  in  attending  the  May  3 
Study  Group  meeting  in  Washington 
may  request  copies  of  the  draft 
convention  and  the  report  of  the 
September  1997  Special  Commission 
session  of  the  Hague  Conference. 
Requests  may  be  sent  to  Ms.  Rosie 
Gonzales  by  fax  at  202-776-8482,  by 
phone  at  202-776-8420  or  by  email  to 
pildb@his.com.  Please  include  your 
request,  name,  phone  niunber,  and 
mailing  address. 

The  Study  Group  meeting  is  open  to 
the  public  up  to  the  capacity  of  the 
meeting  room.  Any  person  wishing  to 
attend  should  provide  Ms.  Gonzales 
with  his  or  her  name  to  facilitate 
admission  to  the  building.  It  would  also 
be  helpful  to  include  affiliation, 
address,  telefax  and  telephone  numbers. 


and  email  address  for  purposes  of 
updating  the  Department's  contact  list. 

Those  unable  to  attend  but  wishing  to 
have  their  views  considered  by  the 
Department  of  State  may  send  their 
views,  attention  Ms.  Gonzales,  to  the 
above  fax  nimiber  or  email  address,  or 
to  the  following  address:  Office  of  the 
Assistant  Legal  Adviser  for  Private 
International  Law,  Suite  203,  South 
Building,  2430  E  St.,  NW,  Washington, 
DC  20037-2800. 
JeCfrey  D.  Kovar, 

Assistant  Legal  Adviser  for  Private 
International  Law. 
[FR  Doc.  9»-8912  Filed  4-8-99;  8:45  am] 

BILLING  COOE  4710-08-P 


DEPARTMENT  OF  STATE 

[Public  Notice  «3005] 

Secretary  of  State'a  Advisory 
Committee  on  Private  intemationai 
Lavi  (ACPIL)  Study  Group  on 
Judgments;  Meeting  Notice 

There  will  be  a  public  meeting  of  the 
Study  Group  on  Judgments  of  the 
Secretary  of  State's  Advisory  Committee 
on  Private  Intemationai  Law  on  Friday, 
May  7, 1999,  from  9:30  AM  to  4:30  PM 
in  Room  5951  of  the  U.S.  Department  of 
State,  2201  C  Street,  NW,  Washington, 
DC. 

The  piirpose  of  the  meeting  is  to 
consider  legal  issues  related  to  the 
project  of  the  Hague  Conference  on 
Private  Intemationai  Law  to  prepare  a 
multilateral  convention  on  jurisdiction 
and  the  recognition  and  enforcement  of 
foreign  civil  judgments.  The  meeting 
will  assist  the  Department  of  State 
prepare  the  U.S.  position  for  the  fourth 
negotiating  session  of  the  Hague 
Conference's  Special  Commission  on 
June  7-18, 1999. 

The  meeting  will  consider  a  report 
prepared  by  the  drafting  group  of  the 
Hague  Special  Commission  at  the  third 
negotiating  session  in  November  1998, 
which  will  be  before  the  delegates  to  the 
fourth  session  in  Jime  1999.  The 
drafting  committee  report  includes  a 
preliminary  first  draft  of  a  limited 
number  of  the  provisions  of  a  future 
draft  convention.  This  text  does  not 
represent  the  views  of  any  particular 
government,  but  is  the  first  attempt  to 
put  into  treaty  language  various 
approaches  discussed  so  far  in  the 
Special  Commission  to  resolving  some 
of  the  many  complex  issues  posed  by  a 
global  convention.  Included,  for 
example,  are  draft  provisions  on 
jurisdiction  in  tort,  contract,  and  over 
branches;  provisional  and  protective 
measures;  recognition  and  enforcement 


of  judgments;  damages;  and  concurrent 
and  declining  jurisdiction. 

The  Study  Group  will  also  consider 
other  issues  that  will  be  before  the 
delegates  to  the  Jime  1999  session  of  the 
Special  Commission,  including: 
litigation  involving  governments  or 
governmental  entities  as  plaintiffs  or 
defendants;  the  structure  and 
geographic  scope  of  the  convention; 
class  actions  and  multiple  defendants; 
the  independence  of  the  court  issuing 
the  judgments  and  the  fairness  of  the 
proceedings;  public  policy  exception  to 
enforcement;  the  relationship  of  the 
convention  to  other  treaties  on  the  same 
subject;  review  or  oversight  of  operation 
of  the  convention;  and  how  the 
conveiiition  is  to  work  in  coimtries  that 
are  federal  states.  It  is  expected  that 
additional  texts  will  emerge  fit)m  the 
drafting  group  at  the  end  of  the  June 

1999  session,  including  possibly  a 
complete  draft  convention.  Currently,  a 
diplomatic  session  of  the  Hague 
Conference  is  scheduled  for  October 

2000  to  complete  and  adopt  and  final 
text  of  the  convention. 

Persons  interested  in  the  draft 
convention  or  in  attending  the  May  7 
Study  Group  meeting  in  Washington 
may  request  a  copy  of  the  report  of  the 
drafting  committee.  Requests  may  be 
sent  to  Ms.  Rosie  Gonzales  by  fax  at 
202-776-8482,  by  phone  at  202-776- 
8420  or  by  email  to  pildb^iis.com. 
Please  include  your  request,  name, 
phone  number,  and  mailing  address. 

The  Study  Group  meeting  is  open  to 
the  public  up  to  the  capacity  of  the 
meeting  room.  As  access  to  the  State 
Department  building  is  controlled,  any 
person  wishing  to  attend  should  provide 
Ms.  Gonzales  with  his  or  her  name, 
social  seairity  nimiber,  and  date  of  birth 
by  no  later  than  Monday,  May  3,  to 
facilitate  admission  to  the  building.  It 
would  also  be  helpful  to  include 
affiliation,  address,  telefax  and 
telephone  numbers,  and  email  address 
for  purposes  of  updating  the 
Department's  contact  list.  Participants 
should  be  sure  to  use  only  the  C  Street 
entrance  of  the  State  Department, 
between  21st  and  23rd  Streets,  NW, 
where  someone  will  be  present  to  assist 
them. 

Those  unable  to  attend  but  wishing  to 
have  their  views  considered  may  send 
their  views,  attention  Ms.  Gonzales,  to 
the  above  fax  nimiber  or  email  address, 
or  to  the  following  address:  Office  of  the 
Assistant  Legal  Adviser  for  Private 
Intemationai  Law,  Suite  203,  South 
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Building,  2430  E  St.,  NW,  Washington, 
DC  20037-2800. 
Jeffrey  D.  Ko^ar, 

Assistant  Legal  Adviser  for  Private 

Intemationcd  Law. 

[FR  Doc.  99-8913  Filed  4-8-99;  8:45  am] 

BtLUNQ  CODE  4710-08-i> 


DEPARTMENT  OF  STATE 

[PwbHc  Notic*  #30M] 

Sacrttaiy  of  State's  Atfvtoory 
CommittM  on  Prlvale  imanwtlonal 
Law  (ACPIL)  GMMral  MMlini  on 
De^olupwionta  In  Privio  InfnwHonal 
Law;  llMMng  NoHco 

There  will  be  a  general  meeting  of  the 
Secretary  of  State's  Advisory  Committee 
on  Private  International  Law  (ACPIL)  on 
Monday,  May  10, 1999,  from  9  a.m.  to 
5  p.m.,  and  Tuesday,  May  11,  from  9 
a.m.  to  3  p.m.,  at  the  Department  of 
State  in  Washington,  DC. 

The  general  meeting  agenda  will 
include  a  review  of  activities  of 
international  organizations  specializing 
in  this  field,  including  the  International 
Institute  for  Unification  of  Private  Law 
(UNIDROIT),  the  Hague  Conference  on 
Private  International  Law,  the  United 
Nations  Commission  on  International 
Trade  Law  (UNCITRAL),  the  Inter- 
American  Specialized  Conference  on 
Private  International  Law  (CIDIP) 
sponsored  by  the  Organization  of 
American  States  (OAS),  and  other 
international  organizations,  as 
appropriate. 

Topics  for  discussion,  subject  to 
available  time,  will  include  the 
proposed  Hague  convention  on 
jurisdiction  and  the  recognition  and 
enforcement  of  foreign  civil  judgements; 
current  electronic  commerce 
developments,  including  electronic 
signatiires,  cross-border  recognition, 
jurisdiction,  and  electronic  transfer  of 
rights;  international  commercial  finance 
negotiations,  including  receivables 
financing  and  aircraft  and  space 
equipment  financing;  OAS  projects  on 
secured  interests,  uniform  Inter- 
American  bills  of  lading,  and  private 
law  jurisdiction  and  applicable  law 
aspects  of  cross-border  environmental 
damage;  problems  in  implementation  of 
the  Hague  Convention  on  the  Civil 
Aspects  of  International  Child 
Abduction,  legislative  issues  for 
implementation  of  the  Hague 
Convention  on  Intercountry  Adoption, 
and  proposals  for  agreements  on  child 
support  and  protection  of  incapacitated 
adults;  and  developments  in 
international  commercial  arbitration, 
including  proposed  rules  for  the  1975 
Panama  Convention,  and  proposals  for 


changes  to  the  1958  New  York 
Convention. 

The  relation  between  developments  in 
regional  bodies  such  as  the  EU  and  the 
OAS  and  global  bodies  such  as  the  UN, 
UNIDROIT  and  the  Hague  Conference 
will  also  be  considered.  Additional 
topics  may  be  considered  as  time 
permits. 

Members  of  the  general  public  may 
attend  up  to  the  capacity  of  the  meeting 
room,  and  participate  subject  to  the 
direction  of  the  Qiair.  The  meeting  will 
be  held  in  Conference  Room  1107  at  the 
Department  of  State;  entry  should  be 
only  via  the  Diplomatic  entrance  at  2201 
"C"  Street,  NW.  As  access  to  the 
building  is  controlled,  the  office 
indicated  below  should  be  notified  not 
later  than  Monday,  May  3  of  the  name, 
address,  social  security  number,  date  of 
birth,  and  firm  or  affiliation  of  persons 
wishing  to  attend. 

To  register  for  the  meeting  or  to 
request  copies  of  documents  on 
particidar  topics,  please  contact  the 
Office  of  the  Assistant  Legal  Adviser  for 
Private  International  Law  (L/PIL), 
attention  Ms.  Rosie  Gonzales,  at  2430  E 
Sti«et,  NW,  Suite  203,  South  Building, 
Washington,  DC  20037-2800,  or  notify 
Ms.  Gonzales  by  fax  at  (202)  776-8482 
or  by  e-mail  at  pildb@his.com. 
Harold  S.  BurmaB, 

Advisory  Ckjoimittee  Executive  Director. 
IFR  Doc.  99-8914  Filed  4-8-99:  8:45  am] 

BMJJNQ  CODE  4710-Oa-P 


DEPARTMENT  OF  TRANSPORTATION 

Buraau  Of  TranaportaHon  SUrtistlcs 

Raports,  Forma  and  Racordkaaping 
naquirainanti;  Agancy  inforraaMon 
CoNactlon  Activtty  Undar  0MB  Raviaw 

agency:  Bureau  of  Transportation 

Statistics,  DOT. 

action;  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  currentiy  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
pubhshed  on  November  12, 1998  [63 
FR,  page  63349]. 

DATES:  Comments  must  be  submitted  on 
or  before  May  10, 1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Stankus,  (202)  366-4387,  DOT, 
Office  of  Airline  Information,  Room 
4125,  K-25,  400  Seventh  Street,  NW., 
Washington,  DC  20590-0001. 

SUPPLEMENTARY  INFORMATION: 

Bureau  of  TransportatioB  Statistics 
(ITS) 

Title:  Report  of  Financial  and 
Operating  Statistics  for  Large 
Certificated  Air  Carriers. 

Type  of  Request:  Extension  of  a 
currentiy  approved  Collection. 
.  OMB  Control  Number:  2138-0013. 

FoTm(s):  BTS  Form  41. 

Affected  Public:  Large  certificated  air 
carriers. 

Abstract:  Large  certificated  air  carriers 
submit  BTS  Form  41,  which  provides 
basic  financial,  traffic,  employment,  and 
operating  data.  DOT  uses  the  data  in 
safety  surveillance,  international 
negotiations,  airport  in^>rovement,  air 
traffic  control,  etc. 

Estimated  Annual  Burden  Hours: 
33,121. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Afbirs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW., 
Washington,  DC  20503,  Attention  BTS 
Desk  Officer. 

Comments  are  Invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  DC,  on  April  5, 
1999. 

Timothy  E.  Carmedy. 
Director,  Office  of  Airline  Information, 
Bureau  of  Transportation  Statistics. 
[FR  Doc.  99-8916  Filed  4-8-99;  8:45  am] 
BIUJNG  CODE  4910-FE-P 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Low  Income  Taxpayer  Clinic  Grant 
Program:  Availability  of  Fiscal  Year 
1999  Grant  Application  Package 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Notice. 

summary:  This  document  contains  a 
Notice  that  the  IRS  has  made  available 
the  grant  application  package  for  parties 
interested  in  applying  for  a  Low  Income 
Taxpayer  Clinic  Grant  for  Fiscal  Year 
1999. 

DATES:  Grant  applications  for  Fiscal 
Year  1999  funds  must  be  submitted  to 
the  IRS  by  May  10. 1999. 

ADDRESSES:  Send  completed  grant 
applications  to:  Internal  Revenue 
Service,  Attn:  LITC  Program  Manager, 
CM':C:A:E:E,  NCFB  Room  C-7-171.  5000 
Ellin  Road,  Lanham,  MD  20706.  Copies 
of  the  grant  application  package  can  be 
downloaded  from  the  IRiS  Internet  site 
at:  http://www.iTS.ustreas.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  Eli 
McDavid,  Customer  Education, 
Assistance  Section,  (202)  283-0181  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  3601  of  the  IRS  Restructuring 
and  Reform  Act  of  1998,  Public  Law  No. 
105-206,  added  new  section  7526  to  the 
Internal  Revenue  Code  ("Code"). 
Section  3601  authorizes  the  IRS,  subject 
to  the  availability  of  appropriated  funds, 
to  make  grants  to  provide  matching 
funds  for  the  development,  expansion, 
or  continuation  of  qualified  low  income 
taxpayer  clinics.  Section  3601 
authorizes  the  IRS  to  provide  grants  to 
qualified  organizations  that  i»t)vide 
legal  assistance  to  low-inccHne  taxpayers 
having  disputes  with  the  IRS  or  operate 
programs  to  infonn  individuals,  for 
whom  English  is  a  second  language, 
about  their  rights  and  responsibilities 
under  the  Code. 

CoBunents  and  Analysis 

hi  Notice  99-9  (1999-4  IRB  23)(see 
§  601.601(d)(2)),  the  IRS  solicited 


comments  on  a  draft  grant  application 
package.  In  written  submissions, 
commentators  expressed  concern  about 
various  matters,  including  the  IRS's 
view  of  the  scope  of  the  grant  program 
in  terms  of  the  types  of  organizations 
eligible  to  apply  for  and  receive  grant 
funds  and  the  potential  burden  on 
clinics  of  gathering  information  to 
establish  their  clients'  status  as 
qualifying  low  income  taxpayers.  The 
^S  took  all  of  the  commentators' 
comments  and  concerns  into 
consideration  in  formulating  the  final 
grant  application  package.  The  final 
grant  application  package  reflects  what 
the  IRS  believes  is  a  proper  balance 
between  the  commentators'  concerns 
and  the  implementation  of 
Congressional  intent  in  enacting  the 
grant  program.  Interested  parties  are 
encouraged  to  provide  comments  on  the 
IRS's  administration  of  the  grant 
program  on  an  ongoing  basis. 
Dahorah  A.  Bntler, 

Assistant  Chief  Counsel,  Office  of  Assistant 
Chief  Counsel  (Field  Service). 
(FR  Doc.  99-«679  Filed  4-8-99;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


COMMODITY  RTTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Access  to  Automated  Boards  of  Trade 

Correction 

In  proposed  rule  doaunent  99-6829, 
beginning  on  page  14159,  in  the  issue  of 
Wednesday,  March  24, 1999,  make  the 
following  corrections: 

1.  On  page  14160,  in  the  first  column, 
in  the  second  full  paragraph,  in  the  12th 
line,  before  "countries"  add  "country  or 
within". 

2.  On  the  same  page,  in  the  third 
column,  in  the  first  full  paragraph,  in 
the  21st  line  from  the  bottom, 
"regulatory"  should  read  "regulator". 

3.  On  page  14161,  in  the  third 
column,  under  the  heading  A. 
Definitions,  in  the  first  paragraph,  in  the 
15th  line,  "FMC"  should  read  "FCM", 
and  in  the  16th  line,  "rule"  should  read 
"Rule". 

4.  On  page  14163.  in  the  first  column, 
in  the  first  full  paragraph,  in  the  eighth 
line,  "creates"  should  read  "create". 

5.  On  the  same  page,  in  the  second 
colunm,  in  the  third  paragraph,  in  the 
10th  line,  "A  a"  should  read  "As  a", 
and  in  the  11th  line,  "alter-native" 
should  read  "alternative". 

6.  On  page  14164,  in  the  second 
coliunn,  in  the  first  full  paragraph,  in 
the  fovuth  line  from  the  bottom, 
"aboard"  should  read  "abroad". 

7.  On  page  14165,  in  the  third 
colimm,  in  the  first  full  paragraph,  in 
the  seventh  line,  "petitioners"  should 
read  "petitioner",  and  in  the  fourth  line 
from  the  bottom,  "regulatory"  should 
read  "regulator". 


8.  On  page  14166,  in  the  first  colimm, 
in  the  first  full  paragraph,  in  the  16th 
line,  "30.30"  should  read  "30.10". 

9.  On  page  14169,  in  the  third 
column,  in  the  sixth  line  from  the 
bottom,  "memebers"  should  read 
"members". 

10.  On  page  14170,  in  the  second  full 
paragraph,  in  the  11th  line,  "(or  its 
affiliate"  should  read  "(or  its  affiliate)". 

11.  On  page  14171,  in  the  second 
column,  in  the  13th  line,  "and"  should 
read  "any". 

12.  On  page  14174,  in  the  second 
column,  in  the  second  line,  "2(a)91)(A)" 
should  read  "2(a)(1)(A)". 

f1.71    [CorrectMl] 

13.  On  page  14175,  in  the  first 
column,  in  §  1.71(c)(1),  in  the  first  line, 
the  paragraph  designation  "((c)(1)" 
should  read  "(c)(1)". 

14.  On  the  same  page,  in  the  same 
column,  in  §  1.71(c)(2),  in  the  second 
line,  delete  "Medicare"  and  add 
"commission  merchant". 

[FR  Doc.  C9-6829  Filed  4-8-99;  8:45  am] 

BNJJNG  CODE  1506-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-99-018] 
RIN2115-AA97 

Safety  Zone:  Bergen  County  United 
Way  Hreworlcs,  Hudson  River, 
Manhattan,  NY 

Correction 

In  the  temporary  final  rule,  document 
99-8475,  beginning  on  page  16642,  in 
the  issue  of  Tuesday,  April  6, 1999,  in 
the  preamble,  the  DATES  section  is 
corrected  to  read  as  follows: 
DATES:  This  rule  is  effective  from  9:30 
p.m.  Saturday.  April  10, 1999  until 
11:00  p.m.  Sunday,  April  11, 1999.  For 
rain  date,  refer  to  the  regulatory  text  set 
out  in  this  rule. 
(FR  Doc.  C9-8475  Filed  4-8-99;  8:45  am] 

BILLING  CODE  1S06-01-D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  93 

p)ocic«t  No.  29029;  AnMndnwnt  No.  93-77] 

mN  2120-AG45 

Anchorage,  Alaslca,  Terminal  Area 

Correction 

In  rule  document  99-7625,  beginning 
on  page  14972,  in  the  issue  of  Monday. 
March  29. 1999.  make  the  following 
corrections: 

§93.53    [CorraetKq 

1.  On  page  14976.  in  the  second 
column,  in  §  93.53,  in  the  first 
paragraph,  in  the  16th  line  from  the 
bottom,  "lat.  61°16'13'Tsl."  should  read 
"lat.  61'»17'13"N.". 

§93.55    [CorrectMl] 

2.  On  page  14976.  in  the  third 
column,  in  §  93.55(b),  in  the  second 
line,  "an"  should  read  "and". 

3.  On  the  same  page,  in  the  same 
column,  in  §  93.55(^,  in  the  eighth  line, 
"Seaward"  should  read  "Seward". 

4.  On  the  same  page,  in  the  same 
column,  in  §  93.55(e),  in  the  fourth  line, 
"long.  149°43735"W."  should  read 
"long.  149°37'35'1V.". 

5.  On  page  14977,  in  the  first  coluinn, 
in  §  93.55(fl,  in  the  second  line,  "an" 
should  read  "and". 

6.  On  the  same  page,  in  the  same 
column,  in  §  93.55(f),  in  the  10th  line, 
"61°40723"N."  should  read 
"61°07'23'TSI.". 

7.  On  the  same  page,  in  the  same 
column,  in  §  93.55(f).  in  the  17th  line, 
"Rod"  should  read  "Road". 

§93.65    [CorrwtMf] 

8.  On  page  14977,  in  the  third 
column,  in  §  93.65(d),  in  the  second 
line,  "AFB;"  should  read  "AFB.". 
[FR  Doc.  C9-7625  Filed  4-8-99;  8:45  am] 
BtUJNGCOOE  1505-01-0 
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Part  II 


Department  of  Labor 

Employment  Standards  Administration, 
Wage  and  Hour  Division 


29  CFR  Parts  1  and  5 
Procedures  for  Predetermination  of  Wage 
Rates;  Labor  Standards  Provisions 
Applicable  to  Contracts  Covering 
Federally  Financed  and  Assisted 
Construction  and  to  Certain 
Nonconstruction  Contracts;  Proposed 
Rule 
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DEPARTMENT  OF  LABOR 

Emptoyment  Standards 
Administration,  Wage  and  Hour 
Division 

Offica  of  the  Secretary 

29  CFR  Parts  1  and  5 

Procedures  for  Predetermination  of 
Wage  Rates;  Labor  Standards 
Provisions  Applicable  to  Contracts 
Covering  Federally  Rnanced  and 
Assisted  Construction  and  to  Certain 
Nonconstruction  Contracts 

AGENCY:  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Labor. 

ACnON:  Proposed  rule. 

SUMMARY:  This  document  is  a  proposal 
resulting  from  the  reexamination  by  the 
Wage  and  Hour  Division,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor  (Wage  and  Hour)  of 
regulations  previously  issued  to  govern 
the  emplojnnent  of  "helpers"  on 
federally-financed  and  assisted 
construction  contracts  subject  to  the 
prevailing  wage  standards  of  the  Davis- 
Bacon  and  Related  Acts  (DBRA). 

Based  on  the  Department's  racperience 
both  prior  to  and  during 
implementation  of  the  suspended 
regulations,  and  a  reexamination  of  the 
reasons  and  data  underlying 
promulgation  of  the  suspended  helper 
regulations,  Wage  and  Hour  proposes  to 
amend  the  regulations  to  incorporate  its 
longstanding  policy  allowing  use  of 
helpers  only  where  their  duties  are 
clearly  defined  and  distinct  from 
journeymen  and  laborer  classifications 
in  the  area. 

DATES:  Comments  are  due  June  8, 1999. 

ADDRESSES:  Submit  written  comments 
to  John  Eraser,  Deputy  Administrator, 
Wage  and  Hour  Division  (ATTN: 
Government  Contracts  Team), 
Emplo)mient  Standards  Administration, 
U.S.  Department  of  Labor,  Room  S- 
3020,  200  Constitution  Avenue,  N.W., 
Washington,  DC  20210.  Any 
commenters  desiring  notification  of 
receipt  of  comments  should  include  a 
self-addressed,  stamped  post  card. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  W.  Gross,  Director,  Office  of 
Wage  Determinations,  Wage  and  Hour 
Division,  Employment  Standeirds 
Administration,  U.S.  Department  of 
Labor,  Room  S-3028,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Telephone  (202)  692-0062.  (This  is  not 
a  toll  free  number.) 


SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
information  collection  requirements  and 
does  not  modify  any  existing 
requirements.  Thus,  the  rule  contains  no 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1995. 

n.  Background 

The  Department's  longstanding 
practice  regarding  the  issuance  of  helper 
classifications,  apart  from  the  periods, 
as  discussed  below,  when  the 
suspended  "helper"  regulations  were 
implemented,  has  been  to  allow  the  use 
of  helpers  on  construction  projects 
covered  by  the  labor  standards 
provisions  of  the  Davis-Bacon  and 
Related  Acts  only  where  (1)  the  duties 
of  the  helper  are  clearly  defined  and 
distinct  from  those  of  ^e  journeyman  or 
laborer,  (2)  the  use  of  such  helpers  is  an 
established  prevailing  practice  in  the 
area,  and  (3)  the  term  "helper"  is  not 
synonymous  with  "trainee"  in  an 
informal  training  program. 

On  May  28, 1982,  Wage  and  Hour 
published  revised  final  Regulations,  29 
CFR  Part  1,  Procedures  for 
Predetermination  of  Wage  Rates,  and  29 
CFR  Part  5,  Subpart  A— Davis-Bacon 
and  Related  Acts  Provisions  and 
Procedures  (47  FR  23644  and  23658, 
respectively),  containing  the  following 
four  new  provisions  intended  to  allow 
contractors  to  expand  their  use  of 
helpers  on  Davis-Bacon  covered  projects 
at  wages  lower  than  those  paid  to 
skilled  joumeyworkers: 

•  A  new  definition  of  the  term 
"helper,"  allowing  a  helper's  duties  to 
overlap  with  those  of  a  joumeylevel 
worker: 

A  helper  is  a  semi-skilled  worker 
(rather  than  a  skilled  journeyman 
mechanic)  who  works  under  the 
direction  of  and  assists  a  journeyman. 
Under  the  journeyman's  direction  and 
supervision,  the  helper  performs  a 
variety  of  duties  to  assist  the 
journeyman  such  as  preparing,  carrying 
and  furnishing  materials,  tools, 
equipment,  and  supplies  and 
maintaining  them  in  order;  cleaning  and 
preparing  work  areas;  lifting, 
positioning,  and  holding  materials  or 
tools;  and  other  related,  semi-skilled 
tasks  as  directed  by  the  journeyman.  A 
helper  may  use  tools  of  the  trade  at  and 
under  the  direction  and  supervision  of 
the  journeyman.  The  particular  duties 
performed  by  a  helper  vary  according  to 
area  practice.  (29  CFR  5.2(n)(4),  47  FR 
23667.) 

•  A  provision  allowing  a  helper 
classification  to  be  included  in  the  wage 


determination  if  it  was  an  "identifiable" 
local  practice.  29  CFR  1.7(d),  47  FR 
23655. 

•  A  provision  limiting  the  number  of 
helpers  to  two  for  evety  three 
joumeyworkers.  29  CFR  5.5(a)(4)(iv),  47 
FR  23670. 

•  A  provision  allowing  the  addition 
of  helper  classifications  on  contracts 
containing  wage  determinations  without 
helper  classifications.  29  CFR 
5.5{a)(l)(ii)(A),  47  FR  23688. 

These  regulations  were  challenged  in 
a  lawsuit  brought  by  the  Building  and 
Construction  Trades  Department,  AFL- 
CIO,  and  a  niunber  of  individual  unions. 
On  December  23, 1982,  the  U.S.  District 
Court  for  the  District  of  Columbia  held 
that  the  new  helper  regulations 
conflicted  with  the  Davis-Bacon  Act  and 
enjoined  DOL  irom  implementing  the 
regulations.  See  Building  and 
Construction  Tmdes  Department,  AFL- 
CIO,  et  al.  v.  Donovan,  et  al.,  553  F. 
Supp.  352  (D.D.C.  1982).  The  court  held 
that  the  regulations  improperly  defined 
the  helper  classification  in  terms  of  the 
level  of  supervision  in^ead  of  in  the 
traditional  terms  of  the  tasks  performed. 
Id.  at  355. 

On  appeal,  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  affirmed  in 
part  and  reversed  in  part.  Building  and 
Construction  Trades  Department,  AFL- 
ao,  et  al.  V.  Donovan,  et  a/.,  712  F.2d 
611  (D.C.  Cir.  1983),  cert,  denied.  464 
U.S.  1069  (1983).  The  court  upheld  the 
Department's  authority  to  allow  the 
increased  use  of  helpers  and  concluded 
that  the  Secretary's  regulatory  definition 
of  a  helper  was  "not  clearly 
unreasonable."  Id.  at  630.  However,  the 
court  struck  down  the  regulation 
allowing  for  the  issuance  of  a  helper 
wage  rate  where  helpers  were  only 
"identifiable."  Id.  at  624. 

On  remand,  the  district  court  lifted 
the  injimction  as  it  applied  to  the  helper 
definition,  but  maintained  it  as  to  the 
remaining  helper  regulations.  The 
district  court  added  that  the  Secretary 
"may,  however,  submit  to  this  Court 
reissued  regulations  governing  the  use 
of  helpers,  and  if  these  regulations 
conform  to  the  decision  of  the  Court  of 
Appeals,  they  will  be  approved."  102 
CCH  Labor  Cases  134,648,  p.  46,702 
(D.D.C.  1984). 

In  accordance  with  the  district  court's 
order,  DOL  published  in  the  Federal 
Register  (52  FR  31366,  August  19, 1987) 
proposed  revisions  to  the  helper 
regulations  to  add  the  reqmrement  that 
helpers  must  prevail  in  an  area  in  order 
to  be  recognized.  After  analyzing  the 
comments  on  this  proposal,  the 
Department,  on  January  27, 1989, 
published  a  revised  final  rule  governing 
the  use  of  semi-skilled  helpers  on 
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federal  and  federally  assisted 
construction  contracts  subject  to  the 
Davis-Bacon  and  Related  Acts  (54  PR 
4234). 

On  September  24, 1990,  the  district 
court  vacated  its  injunction,  and  on 
December  4, 1990,  Wage  and  Hour 
published  a  Federal  Register  notice 
implementing  the  helper  regulations, 
effective  February  4, 1991  (55  FR 
50148). 

In  April  1991,  Congress  passed  the 
Dire  Emergency  Supplemental 
Appropriations  Act  of  1991,  Public  Law 
102-27  (105  Stat.  130),  which  was 
signed  into  law  on  April  10, 1991. 
Section  303  of  Public  Law  102-27  (105 
Stat.  152)  prohibited  the  Department  of 
Labor  firom  spending  any  funds  to 
implement  or  administer  the  helper 
regulations  as  published,  or  to 
implement  or  administer  any  other 
relation  that  would  have  the  same  or 
similar  effect.  In  compliance  with  this 
directive,  the  Department  did  not 
implement  or  administer  the  helper 
regulations  for  the  remainder  of  fiscal 
year  1991. 

After  fiscal  year  1991  concluded  and 
subsequent  continuing  resolutions 
expired,  a  new  appropriations  act  was 
passed  which  did  not  include  a  ban 
restricting  the  implementation  of  the 
helper  regulations.  On  January  29, 1992, 
Wage  and  Hour  issued  All  Agency 
Memorandum  No.  161,  instructing  the 
contracting  agencies  to  include  the 
helper  contract  clauses  in  contracts  for 
which  bids  were  solicited  or 
negotiations  were  concluded  after  that 
date.  On  April  21, 1992.  the  U.  S.  Court 
of  Appeals  for  the  District  of  Coltunbia 
invalidated  the  regulation  that 
prescribed  a  ratio  of  two  helpers  for 
every  three  joume5rworkers  as  being 
without  sufficient  support  in  the  record, 
but  upheld  the  remaining  helper 
provisions.  Building  and  Construction 
Trades  Department,  AFL-CIO  v.  Martin, 
961  F.2d  269  (D.C.  Cir.  1992).  To 
comply  with  this  ruling,  on  June  26, 
1992,  Wage  and  Hour  issued  a  Federal 
Register  notice  removing  29  CFR 
5.5(a)(4)(iv)  from  the  Code  of  Federal 
Regulations.  57  FR  28776.  Further 
advice  regarding  implementation  of  the 
helper  regulations  in  light  of  the  lifting 
of  the  appropriations  ban  and  the  court 
action  was  given  in  All  Agency 
Memorandum  No.  163,  dated  Jime  22, 
1992,  and  All  Agency  Memorandum  No. 
165,  dated  July  24, 1992. 

Subsequently,  Section  104  of  the 
Department  of  Labor  Appropriations  Act 
of  1994,  Public  Law  103-112.  enacted 
on  October  21, 1993,  prohibited  the 
Department  of  Labor  from  expending 
funds  to  implement  or  administer  the 


helper  regulations  during  fiscal  year 
1994. 

Accordingly,  on  November  5, 1993, 
Wage  and  Hour  published  a  Federal 
Re^ster  notice  (58  FR  58954) 
suspending  the  regulations  governing 
the  use  of  semi-skilled  helpers  on 
DBRA-covered  contracts,  and  reinstating 
the  Department's  prior  policy  regarding 
the  use  of  helpers.  The  Department  of 
Labor  Appropriations  Act  for  fiscal  year 
1995  again  barred  the  Department  firom 
expending  funds  with  respect  to  the 
helper  relations.  Section  102,  Public 
Law  103-333.  That  prohibition 
extended  into  fiscal  1996  as  a  result  of 
several  continuing  resolutions.  There 
was  no  such  prohibition  in  the 
Department  of  Labor's  Appropriations 
Acts  for  fiscal  1996  and  1997,  Public 
Law  104-134,  enacted  on  April  26, 1996 
and  Public  Law  104-208,  enacted  on 
September  30, 1996. 

On  August  2, 1996,  Wage  and  Hour" 
published  in  the  Federal  Register  (61 
FR  40366)  a  proposal  to  continue  to 
suspend  the  implementation  of  the 
helper  regulations  while  additional 
rulemaking  procedures  are  imdertaken 
to  determine  whether  further 
amendments  should  be  made  to  those 
regulations.  On  December  30, 1996,  a 
finial  rule  was  published  in  the  Federal 
Register  (61  FR  68641)  continuing  the 
suspension.  Pursuant  to  that  final  rule, 
the  November  5, 1993  suspension  of  the 
helper  regulations  continues  in  effect 
imtil  Wage  and  Hour  either  (1)  issues  a 
final  rule  amending  (and  superseding) 
the  suspended  helper  regulations;  or  (2) 
determines  that  no  further  rulemaking  is 
appropriate,  and  issues  a  final  rule 
reinstating  the  suspended  regulations. 

By  decision  dated  July  23, 1997,  the 
U.S.  District  Court  for  the  District  of 
Columbia  upheld  the  Department's 
December  30  final  rule  continuing  the 
suspension  of  the  helper  regulations 
imtil  the  completion  of  rulemaking 
proceedings.  Associated  Builders  &■ 
Contractors,  Inc.  v.  Herman,  C.A.  No. 
96-1490, 1997  WL  525268  (D.D.C.  July 
23, 1997).  The  Associated  Builders  and 
Contractors  had  filed  suit  challenging 
the  Department's  failure  to  immediately 
reinstate  the  rule  when  the 
appropriations  ban  was  lifted.  The 
district  court  dismissed  the  suit,  ruling 
that  any  error  in  failing  to  act 
inunediately  to  issue  a  new  effective 
date  for  the  rule  was  mooted  by  the 
suspension  rulemaking  completed  in 
December.  The  court  observed  that  the 
Department  was  not  required  to  ignore 
changed  circimistances  in  the  two-and- 
a-half  years  since  the  rule  was  last 
implemented,  and  went  on  to  hold  that 
the  December  rule  was  a  valid  rule, 
supported  by  the  record,  and  consistent 


with  the  requirements  of  the  Davis- 
Bacon  Act. 

in.  Discussion 

During  the  period  following  the 
passage  of  the  appropriations  act  for 
fiscal  year  1996,  Wage  and  Hour  has 
carefully  considered  whether  the 
suspended  regulations  governing  the 
use  of  helpers  should  be  modified. 
Seventeen  years  have  passed  since  Wage 
and  Hour  first  promulgated  the 
regulations,  and  more  than  five  years 
have  passed  since  the  Department's  last 
attempt  to  put  a  revised  version  of  those 
regulations  in  efiiect  was  curtailed  by 
legislative  action.  The  final  helpers  rule, 
which  first  became  effective  on 
February  4, 1991,  was  originally 
proposed  and  adopted  because  it  was 
believed  that  it  would  result  in 
emplojrment  practices  on  federal 
construction  projects  that  more  closely 
mirrored  the  private  construction 
industry's  practice  of  using  helpers, 
which  was  assumed  to  be  widespread, 
and  would  at  the  same  time  effect 
significant  savings  in  federal 
construction  costs.  It  was  also  believed 
that  the  expanded  helper  definition 
would  provide  additional  job  and 
training  opportiinities  to  unskilled 
workers,  in  particular  women  and 
minorities. 

Implementation  of  the  suspended 
helper  definition  and  development  of 
enforcement  guidelines  proved, 
however,  to  be  more  difficult  than  was 
anticipated,  particularly  in  light  of  the 
court-ordered  abandonment  of  the  ratio 
provision. 

Furthermore,  the  Department's 
experience  with  surveys  conducted  to 
implement  the  regulation  and 
information  fiom  the  surveys,  and  other 
data  sources  which  were  previously 
unavailable  or  not  examined,  indicated 
that  the  use  of  helpers  was  not  as 
widespread  as  previously  thought.  Wage 
and  Hour  was  also  concerned  about  the 
possible  negative  impact  of  the 
suspended  regulation  on  formal 
apprenticeship  and  training  programs. 
TTiese  concerns,  and  the  controversy 
evidenced  by  the  rule's  long  history  of 
litigation  and  by  Congressional  action 
over  the  1989  final  rule,  led  Wage  and 
Hour  to  reexamine  the  basis  and  efiiect 
of  the  semi-skilled  helper  regulations. 

As  the  Circuit  Covut  of  Appeals  noted 
in  its  1983  decision  upholding  the 
Secretary's  authority  to  adopt  a  new 
definition  of  helper,  it  is  within  the 
Secretary's  province  to  alter  or  overturn 
administrative  rulings  upon 
reconsideration  of  relevant  facts.  See 
Building  and  Construction  Trades 
Department,  AFL-CIO  v.  Donovan,  712 
F.2d  611,  629  (D.C.  Cir.  1983).  The  court 
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also  made  clear  the  authority  of  the 
Secretary  to  choose  from  among  various 
regulatory  programs  the  one  he  or  she 
believes  will  best  serve  the  purpose  of 
the  statute.  As  the  Court  of  Appeals 
acknowledged,  the  Secretary  is 
especially  entitled  to  deference  when 
his  or  her  "decision  tuims  on  the 
enforceability  of  various  regulatory 
schemes."  Donovan,  712  F.2d  at  629.  An 
important  factor  to  consider  in  making 
that  choice  is  whether  a  particular 
regulatory  scheme  is  sufficiently 
capable  of  practical  and  efficient 
administration  and  enforcement  to 
achieve  the  statutory  goal. 

Wage  and  Hour  has  preliminarily 
concluded,  after  a  full  review  of  the 
suspended  rule  and  all  available 
information,  that  it  is  likely  that  the 
suspended  rule  cannot  be  enforced 
effectively.  Furthermore,  a  key 
underpinning  of  the  rule,  that  helper 
use  is  widespread,  has  been  seriously 
undermined  by  an  examination  of  all 
available  data  sources.  Wage  and  Hour 
also  believes  that  the  suspended  helper 
rule,  if  fully  implemented,  could  have  a 
negative  impact  on  apprenticeship  and 
training. 

Wage  and  Hour  therefore  carefuUy 
considered  a  niunber  of  alternative 
approaches,  focusing  particularly  on 
consistency  with  the  purposes  of  the 
Act,  enforceability,  administrative 
feasibility,  and  ease  of  compliance. 
Although  not  a  primary  consideration. 
Wage  and  Hour  also  considered  the 
potential  impact  of  the  various 
alternatives  on  employment  and 
training  opportimities  for  unskilled 
workers,  including  women  and 
minorities.  A  necessary  consideration 
was  also  consistency  with  the 
Department's  "reinvention"  efforts  to 
revise  and  improve  the  Davis-Bacon 
wage  determination  process.' 

Ahet  a  thtwough  review.  Wage  and 
Hour  has  preliminarily  concluded  that 
the  current,  longstanding  practice  of 
recognizing  helpers  only  where  they  are 
a  separate  and  distinct  class  vtnth  clearly 


'  Wage  and  Hour  is  currently  considering  two 
potentially  viable  options: 

(1)  Through  procedural  changes  and  the 
application  of  technology,  reengineer  the  current 
wage  survey  system  to  make  it  more  efficient  and 
to  produce  more  accurate  and  timely  wage 
determinations. 

(2)  Use  redesigned  and  expanded  BLS  survey 
instruments — the  Occupational  Employment 
Statistics  (OES)  Survey  and  the  National 
Compensation  Survey  (NCS,  formerly  known  as 
"Comp  2000"),  when  these  are  available,  and 
modified  as  may  be  needed — for  Davis-Bacon 
prevailing  wage/fringe  benefits  determination 
purposes.  (The  OES  survey  would  use  government- 
wide  Standard  Occupational  Classification  (SOC) 
definitions,  which  are  currently  undergoing  review. 
See  60  FR  10998  (February  28,  1995),  60  PR  52284 
(October  5, 1995),  and  62  FR  36338  (July  7, 1997).) 


defined  duties  is  the  sole  alternative 
considered  that  is  both  capable  of 
effective  enforcement  and 
administration,  and  at  the  same  time 
fully  consistent  with  the  piuposes  of  the 
Act. 

Comments  are  invited  on  the 
regulation  proposed,  as  well  as  the  other 
alternatives  considered,  including  the 
Department's  analysis  and  conclusions 
thereon. 

Problems  With  the  Suspended  Helper 
Definition 

1.  The  Suspended  Helper  Definition 
Would  Be  Difficult  To  Administer  and 
Enforce 

Wage  and  Hoiu  has  preliminarily 
concluded  that  the  suspended 
regulation  poses  significant 
administrative  difficulties,  and  cannot 
be  effectively  enforced  in  a  manner 
consistent  with  the  goals  of  the  statute. 
The  Department's  experience  in  trying 
to  develop  enforcement  guidelines  to 
implement  the  helper  regulations  during 
the  period  they  were  in  effect  (from 
February  4, 1991  to  April  10, 1991,  and 
from  January  29,  1992  to  October  21, 
1993)  has  led  Wage  and  Hour  to 
conclude  that  a  supervisory-based, 
semi-skilled  helper  definition  would  be 
difficult  to  administer  and  enforce 
consistent  with  the  purpose  of  the 
statute,  namely  to  identify  and  preserve 
the  locally  prevailing  wage  for 
construction  job  classifications. 

The  suspended  regulation  defines  a 
helper,  not  by  the  traditional  test  of  the 
specific  tasks  performed  by  the  worker, 
but  as  "a  semi-skilled  worker"  who 
"may  use  tools  of  the  trade  at  and  imder 
the  direction  and  supervision  of  the 
journeyman."  The  suspended  helper 
definition  is  the  first  and  only  instance 
of  determining  a  Davis-Bacon 
classification  solely  on  the  basis  of  the 
worker's  skill  level  and  work-site 
supervision.  Furthermore,  the  definition 
is  internally  inconsistent  in  that  the 
examples  given  of  the  tjrpes  of 
assistance  the  helper  might  provide  to  a 
joumeyworker  are  not  semi-skilled  but 
rather  are  largely  unskilled  duties 
commonly  performed  by  laborers.^ 
Thus,  the  suspended  definition 
specifically  allows  extensive  overlap 
with  duties  performed  by  both 
joujneylevel  craft  workers  and  laborers, 
instead  of  providing  an  objective  means 
for  distinguishing  between  helpers  and 
other  classifications. 


2  E.g.,  "preparing,  carrying  and  furnishing 
materials,  tools,  equipment,  and  supplies  and 
maintaining  them  in  order;  cleaning  and  preparing 
work  areas;  lifting,  positioning,  and  holding 
materials  or  tools. 47  FR  23667. 


During  the  period  the  suspended 
regulation  was  in  effect.  Wage  and  Hour 
tried  to  develop  enforcement  guidelines 
to  implement  Uie  regulation.  A 
fundamental  problem  that  emerged  was 
how  to  make  a  meaningful  distinction 
between  semi-skilled  and  skilled 
workers  under  the  suspended 
definition.  Wage  and  Hour  has 
traditionally  identified  and 
diffierentiated  among  job  classifications 
on  the  basis  of  the  tasks  performed  by 
each  classification.  Among  the  issues 
Wage  and  Hour  struggled  v«th  in  trying 
to  develop  enforcement  guidelines  were: 
(1)  What  it  means  to  be  semi-skilled;  (2) 
how  to  identify  the  line  between  a  semi- 
skilled and  skilled  joumeyworkers;  (3) 
whether  at  some  point  a  semi-skilled 
helper  could  acquire  sufficient  skills  to 
qu^ify  as  a  skilled  worker,  and  how  to 
determine  when  that  had  occurred;  (4) 
whether  a  skilled  worker  could  accept  a 
position  as  a  semi-skilled  helper — and 
therefore  be  paid  the  lower  helper  wage 
rate — without  violating  the  regulation  or 
the  intent  of  the  Act;  and  (5)  whether 
hiring  as  a  semi-skilled  helper  a  skilled 
worker  who  failed  to  disclose  his  skill 
level  would  violate  the  regulation  or  the 
Act. 

The  supervision  aspect  of  the 
suspended  helper  definition  likevdse 
provides  little  assistance  in 
distinguishing  a  helper  from  other 
classifications  of  workers.  The 
definition  states  that  a  "  'helper'  *  •  * 
works  under  the  direction  of  and  assists 
a  journeyman.  Under  the  journeyman's 
direction  and  supervision,  the  helper 
performs  a  variety  of  duties  to  assist  the 
journeyman*  *  *."  Supervision  by  a 
joumejrworker  is  not  a  practical 
standard  for  distinguishing  semi-skilled 
helpers  frt)m  others  on  the  worksite,  as 
even  laborers  and  joumeylevel 
construction  workers  may  work  under 
the  "direction  and  supervision"  of  other 
joumeyworkers.  The  definition  does  not 
indicate  the  nature  or  amoimt  of 
direction  and  supervision  that  helpers 
must  receive  to  distinguish  them  from 
others  on  the  worksite.  The  definition 
similarly  provides  little  meaningful 
guidance  for  distinguishing  between  a 
"semi-skilled  helper"  who  uses  the 
tools  of  the  trade,  and  a  joumejnvorker 
with  little  experience,  thus  increasing 
the  instances  in  which  joumeyworkers 
may  be  misclassified  as  helpers. 

In  addition,  the  definition's  allowance 
of  significant  overlap  between  the  duties 
of  helpers  and  those  of  laborers 
increases  the  difficulty  of  identifying 
helpers  as  a  distinct  classification. 
Although  the  definition  states  that  a 
helper  must  be  "semi-skilled,"  the 
unskilled  tasks  listed  in  the  definition 
as  examples  of  a  helper's  duties  are 
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commonly  performed  by  unskilled 
laborers.  Thus,  it  would  be  difficult  to 
distinguish  between  a  laborer  and  a 
helper  when  a  worker  is  performing 
only  unskilled  work.  It  may 
theoretically  be  possible  for  a  helper 
under  this  definition  to  be  distinguished 
from  a  laborer  if  the  helper  directly 
assists  a  particxUar  class  of 
joiuiieyworker(s)  and  uses  the  tools  of 
the  trade.  However,  based  on  a  further 
review  of  the  duties  of  laborers  who" 
assist  craft  workers,  together  with  the 
Department's  experience  in  conducting 
conformance  surveys  during  the  brief 
period  the  suspended  regulation  was  in  - 
effect,  and  the  low  wages  paid  helpers 
in  the  Current  Population  Survey  (CPS), 
Wage  and  Hour  now  believes — contrary 
to  its  earlier  assumptions — ^that  many 
laborers  also  assist  joiuneylevel  workers 
and  that  laborers  sometimes  use  tools  of 
the  trade  to  perform  certain  limited 
duties  (e.g.,  demolition/removal  of 
materials,  building  of  scaffolding  or 
forms).  The  overlap  of  duties  therefore 
increases  the  likel^ood  that  helpers 
will  displace  laborers,  or  that  laborers 
will  be  misclassified  as  helpers.  For 
example,  a  laborer  working  imder  the 
supervision  of  a  joumeyworker  could  be 
classified  as  a  lower-paid  "helper" 
simply  by  adding  to  his  or  her  duties  a 
few  relatively  low-skilled  tasks.^ 
Wage  and  Hour  recognized  the 
subjectivity  of  the  suspended  definition 
when  it  first  proposed  the  helper 
regulations  in  1981,  and  sought  "to 
protect  against  possible  abuse"  by 
proposing  to  establish  a  maximimi  ratio 
of  helpers  to  joumeyworkers.  Wage  and 
Hour  originally  proposed  a  1:5  ratio, 
then  settled  on  a  ratio  of  2  helpers  for 
every  3  joumeyworkers  in  the  final 
regulation.  (46  FR  41456,  August  14, 
1981;  47  FR  23658.  May  28, 1982). 
While  not  a  guarantee  against 
misclassification  in  any  particular  case, 
the  ratio  would  at  least  have  decreased 
the  likeUhood  of  widespread 
misclassification  between 
joumeyworkers  and  helpers  and 
provided  one  objective  measure  for 
compliance  and  enforcement.  As  the 
Court  stated  in  its  1983  decision,  the 
ratio  "increased  the  likelihood  that 
gross  violations  will  be  caught,  or  at 
least  that  evasion  will  not  get  too  far  out 
of  line."  712  F.2d.  at  630.  In  rejecting 
the  2:3  ratio  in  its  1992  decision  on  the 
groimd  that  the  rulemaking  record 
lacked  adequate  support  for  that 
particxdar  numeric  ratio,  the  Court  of 
Appeals  deprived  Wage  and  Hour  of  the 


'As  set  forth  in  the  economic  impact  analysis  set 
forth  herein,  the  Current  Population  Survey  (CPS) 
indicates  that  average  earnings  for  helpers  are  less 
than  the  average  earnings  received  by  laborers. 


mechanism  designed  to  mitigate  the 
possibility  of  abuse. 

What  remains  is  a  vague  standard  that 
Wage  and  Hour  has  preliminarily 
concluded  is  not  amenable  to  effective 
enforcement.  Thus,  Wage  and  Hour 
believes  that  the  suspended  regulation 
does  not  define  helpers  in  a  maimer 
sufficient  to  differentiate  readily 
between  semi-skilled  helpers  and 
joumeyworkers  or  laborers,  as  a 
practical  matter,  in  day-to-day 
compliance  and  enforcement. 
Contractors  would  likely  find  it  difficult 
to  apply  the  regidation  in  classifying 
their  workers  and  could  find  themselves 
unwittingly  in  violation  of  prevailing 
wage  requirements  due  to 
misclassification.  It  woidd  also  be 
diffictUt  to  prevent  unscmpulous 
contractors  irom  taking  advantage  of  the 
uncertainties  created  by  the  definition 
by  intentionally  misclassifying  large 
nimibers  of  workers. 

The  definitional  problems  discussed 
above  are  compounded  by  evidence  that 
the  term  "helper"  has  multiple,  quite 
different  meanings  within  the 
construction  industry.  A  review  of 
comments  received  in  response  to  the 
Department's  rulemaking  proposal  to 
continue  the  suspension  of  the  helper 
rule  (61  FR  40366)  disclosed  that  some 
contractors  use  the  term  "helper"  to 
refer  to  skilled  workers  who  are  less 
experienced,  i.e.,  those  who  use  tools  of 
a  trade  to  perform  some  tasks,  but  have 
not  been  trained  in  the  full  range  of 
joumeylevel  work.  Others  use  the  term 
to  refer  to  workers  who  perform 
imskilled  laborer  duties  that  are  related 
to  the  work  of  skilled  joumeyworkers, 
as  a  short-term  entry  level  job,  or  as  a 
longer-term  specialized  worker  to 
perform  a  limited  range  of  work  duties 
that  somewhat  overlaps  those  of  the 
craft  joumeylevel  worker.  Still  others 
use  the  term  helper  to  refer  to 
employees  with  litUe  or  no  experience 
in  the  construction  industry,  i.e., 
untrained  entry  level  workers.  Wage  and 
Hour  believes  that  these  variations  in 
the  use  of  the  term  helper  may  exist  in 
any  given  local  area  where  use  of  helper 
classifications  is  prevalent.  Direct 
assistance  to,  or  supervision  by,  a 
jovuneyworker — the  central  component 
of  the  suspended  regulatory  definition — 
does  not  appear  to  be  an  important 
consideration  for  commenters  in 
distinguishing  helpers  from  other 
workers.  Thus,  it  appears  that  the 
suspended  definition,  and  perhaps  any 
regulatory  definition  of  helpers,  does 
not  adequately  reflect  the  actual  and 
varied  practice  in  the  construction 
industiy  as  a  whole  or  even  in  any 
particular  area.  However,  Wage  and 
Hour  is  interested  in  obtaining  further 


evidence  regarding  how  helpers  are  in 
fact  used  by  contractors,  particularly 
any  data  regarding  whether  there  is  in 
fact  a  generally  recognized  definition  of 
helpers  that  is  capable  of  being 
objectively  identified. 

Wage  and  Hour  also  believes  it  woidd 
be  difficult  for  it  to  conduct  a 
meaningful  wage  determination  process 
concerning  helpers  in  light  of  the 
likelihood  that  contractors  responding 
to  area  wage  surveys  would  ascribe  very 
different  meanings  to  the  term 
"helpers."  Thus,  contrary  to  basic 
principles  of  the  Davis-Bacon  Act,  it  is 
asstmied  that  workers  who  perform 
quite  different  work  would  likely  be 
grouped  together  for  purposes  of 
determining  prevailing  wage  rates  for  a 
single  class  of  "heli>ers"  within  a  given 
area.  Moreover,  Wage  and  Hour  believes 
that  some  contractors  may  report 
workers  as  helpers,  whereas  other 
contractors  might  report  the  same  type 
of  worker  as  a  laborer  or  craft 
joumeyworker.  Such  data  would  not 
provide  a  meaningful  basis  for 
determining  prevailing  wage  rates  for 
the  affected  classifications,  as  required 
by  the  statute. 

2.  Helpers  Are  Less  Widespread  Than 
Previously  Believed. 

The  belief  that  a  distinct  class  known 
as  "helpers"  was  in  widespread  use  in 
the  construction  industry  was  a  key 
assumption  imderlying  the 
Department's  development  of  the  helper 
regulation.  Indeed,  in  the  preamble  to 
the  proposed  rule  published  in  1987, 
the  Secretary  projected  that  helpers 
would  be  determined  to  be  prevailing  in 
two-thirds  to  100%  of  all  craft 
classifications.  52  FR  31366,  31369-370 
(August  19, 1987).*  The  Department's 
actual  experience  with  the  helper 
regulation  reflects  a  different  pictiu«. 

Ehiring  implementation  of  tne 
suspended  regulations.  Wage  and  Hour 
collected  data  and  determined  whether 
helpers  prevailed  in  various  areas,  in 
accord  with  the  Court's  mling  and  the 
requirements  of  the  now-suspended 
nUe.  Thus,  implementation  of  the 
suspended  regulations,  albeit  brief,  did 
provide  some  data  and  insight  into 
whether  the  use  of  helpers  is,  in  fact, 
widespread  in  the  construction 

industry. 

The  data  Wage  and  Hour  received  in 
implementing  the  regulations  failed  to 
substantiate  the  prior  assimiption  that 
the  use  of  helpers  is  widespread. 


'This  was  amended  by  the  statement  (without 
quantification)  in  the  final  rule  that  this  would  be 
reduced  somewhat  to  the  extent  that  collectively 
bargained  rates  were  recognized  as  prevailing  and 
did  not  provide  for  use  of  a  helper  classification. 
54  FR  4242. 
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Whether  analyzed  by  individual 
classifications  covered  or  by  surveys 
completed  (each  of  which  would 
include  various  classifications),  the 
survey  data  showed  a  substantially 
lower  rate  of  helper  use  than  was 
anticipated.  For  example,  a  review  of 
the  wage  schedules  issued  based  on  the 
78  prevailing  wage  surveys  completed 
during  the  period  the  rule  was  in  effect,' 
revealed  that  the  use  of  helpers 
prevailed  with  respect  to  only  69,  or  3.9 
percent,  of  the  1763  classifications 
included  in  wage  schedules.  Of  the  69 
classifications  in  which  helpers 
prevailed,  only  48,  or  2.7  percent  of  the 
1763  classifications,  were  in  the  non- 
imion  sector.*  This  is  particularly 
noteworthy  because  it  had  been 
assimied  in  the  past  that  helpers  would 
almost  always  be  found  to  prevail  for 
classifications  in  the  non-union  sector. 

Furthermore,  use  of  helpers  was  not 
prevailing  in  any  classifications  in  43  of 
the  78  surveys  conducted,  covering  229 
of  328  coimties  surveyed.  The  78 
surveys  included  two  in  which  the 
resulting  wage  schedules  contained  only 
collectively  bargained  rates,  ten  surveys 
in  which  the  schedules  contained  only 
open  shop  rates,  and  66  mixed 
schedules,  51  of  which  contained  50 
percent  or  more  open  shop  rates.  In  13 
of  the  35  surveys  where  a  helper 
classification  was  issued,  the  only 
helper  classification  found  to  prevail 
was  a  imion  helper.  A  total  of  only  48 
open  shop  helper  classifications  were 
foimd  to  prevail.  Thus,  in  only  20  of  the 
78  surveys  conducted,  covering  only  52 
of  328  counties  surveyed,  were  any 
open  shop  helper  classifications  found 
to  prevail.  See  61  FR  68644-68645. 

The  conclusion  that  helpers  are  less 
widespread  than  had  been  expected  is 
also  supported  by  the  Economic  Impact 
and  Flexibility  Analysis.  The  1996 
Current  Population  Survey  (CPS), 
compiled  and  published  by  the  Biueau 
of  Labor  Statistics  (BLS)  and  the  Bureau 
of  the  Census,  which  Wage  and  Hour 
believes  is  most  likely  to  be 
representative  of  the  distribution  of 
employment  of  helpers  in  the 
construction  industry,  shows  that 


>  Not  included  in  the  69  helper  classifications  are 
instances  where  the  number  of  helpers  actually 
used  or  the  number  of  contractors  using  helpers  was 
not  enough  to  provide  an  adequate  basis  for 
determining  a  prevailing  wage  rate.  (Wage  and  Hour 
procedures  at  the  time  these  surveys  were 
conducted  required  that  there  be  at  least  6  workers 
employed  by  at  least  3  employers  if  the  contractor- 
response  rate  to  the  survey  was  less  than  50 
percent,  and  at  least  3  workers  employed  by  at  least 
2  employers  if  the  response  rate  was  50  percent  or 
more.) 

*  Fifteen  of  the  21  union-sector  helpers 
classifications  were  elevator  constructor  helpers — a 
classification  historically  recognized  nationwide  in 
the  union  sector  of  the  constructor  trade. 


helpers  accoimt  for  only  1.2  percent  of 
total  construction  industry  employment. 
Data  from  the  Occupational 
Employment  Statistics  ("OES") 
program,  which  formed  the  basis  for 
earlier  analyses  of  helper  emplo3m[ient, 
shows  that  helpers  comprise  8.7  percent 
of  the  total  construction  workforce — 
higher  than  the  CPS  data  but  a  much 
lower  incidence  than  the  Department's 
economic  impact  analysis  in  1987  and 
1989  would  suggest.  Furthermore,  as  is 
discussed  more  fully  in  the  Economic 
Impact  Analysis,  infra,  the  OES  figure  is 
based  on  a  helper  definition  that 
appears  to  correspond  to  what  is 
commonly  considered  to  be  laborers'  or 
tenders'  work  and  does  not  appear  to 
envision  that  helpers  use  tools  of  the 
trade — an  important  component  of  the 
definition  in  the  suspended  regulation. 
For  this  reason  Wage  and  Hour  believes 
that  the  OES  figure  significantly 
overstates  the  use  of  helpers  in  the 
construction  industry.'' 

3.  The  Suspended  Regulation  Could 
Have  a  Negative  Impact  on  Formal 
Apprenticeship  and  Training  Programs 

Wage  and  Hour  has  long  been  of  the 
view  that  formal  structxued  training 
programs  are  more  effective  than 
informal  on-the-job  training  alone. 
Workers  enrolled  in  formal 
apprenticeship  training  programs  are 
more  likely  to  achieve  joiuneylevel 
status,  and  to  do  so  more  quickly,  than 
workers  trained  informally,  who.  may 
become  stuck  in  low-paying  jobs. 
Apprenticeship  programs  are  also  more 
likely  to  produce  better  skilled,  more 
productive  and  safety-conscious 
workers.* 


''  As  discussed  in  the  Impact  Analysis,  there  are 
strengths  and  weaknesses  to  both  the  CPS  and  the 
OES  data  sources.  For  example,  CPS  is  a  household 
survey  and  it  may  be  that  a  carpenter's  helpo' 
would  self-report  his  or  her  duties  and  occupation 
as  a  carpenter.  The  Impact  Analysis  also  contains 
an  alternative  estimate  of  the  number  of  helpers, 
utilizing  the  percentage  of  laborers  in  the  CPS 
workforce  to  adjust  the  OES  data.  Under  that 
methodology,  described  further  in  the  Impact 
Analysis,  helpers  constitute  3.4%  of  the  total 
construction  workforce. 

■  Indicative  of  the  lesser  efiicacy  of  informal 
training  is  the  report  issued  by  the  Business 
Roundtable,  which  found  that  more  than  60  percent 
of  its  member  respondents  said  they  could  not  find 
adequate  numbers  of  skilled  workers,  and  75 
percent  said  the  trend  had  accelerated  in  the  past 
ten  years.  203  Daily  Labor  Report  PLR)  A-9  (Oct. 
21, 1997).  The  report  associated  the  problem  with 
the  "lack  of  a  unified  approach  to  training 
nonunion  trades  workers,"  which  surfaced  14  years 
ago,  and  "the  lack  of  a  consistent  delivery  method 
and  commitment  to  training  by  other  than  a  small 
minority  of  major  contractors."  Significantly,  the 
Bureau  of  Apprenticeship  and  Training  reports 
almost  three  times  as  many  union  as  non-union 
apprentices  (77,163  union  apprentices,  compared  to 
28,542  non-union  apprentices,  out  of  data  reported 
for  36  states  (14  states  and  the  of  Coliunbia  do  not 
maintain  data  byP  union  affiliation)). 


Although  not  its  primary  concern  in 
this  rulemaking.  Wage  and  Hour  is 
concerned  about  the  potential  impact  of 
the  suspended  regulations  on  formal 
apprenticeship  and  training  programs. 
An  acknowledged  goal  of  Wage  and 
Hoiu'  when  it  proposed  the  suspended 
helpers  definition  was  to  encourage 
training  for  unskilled  and  semi-skilled 
workers,  including  in  particular,  women 
and  minorities,^  (47  FR  23647  (May  28, 
1982])  and  to  that  end  Wage  and  Hour 
encourages  formal  training  and  work 
advancement  to  assure  that  workers — 
particularly  young,  minority,  and  female 
workers — are  not  frozen  into  low 
paying,  low  skilled  jobs.  Because  the 
Department's  experience  suggests  that 
some  contractors  may  establish 
apprenticeship  programs  to  take 
advantage  of  Uie  lower  wages  which  can 
be  paid  apprentices  and  trainees  on 
Davis-Bacon  projects, '°  Wage  and  Hour 
believes  that  the  suspended  helper 
regulations  could  undermine  effective 
training  in  the  industry  if  contractors 
use  helpers,  who  may  never  become 
joumeylevel  workers,  in  lieu  of 
apprentices  and  trainees  participating  in 
formal  programs. 

The  Proposed  Rule — Helpers  as  a 
Separate  and  Distinct  Class  with  Clearly 
Defined  Duties  Which  Do  Not  Overlap 
With  Laborer  or  Journeyman 
Classifications 

Wage  and  Hour  proposes  to  amend 
the  regulations  to  reflect  the 
longstanding  policy  of  recognizing 
helpers  as  a  distinct  classification  on 
DBRA-covered  work  only  where  Wage 
and  Hour  determines  that  (1)  the  duties 
of  the  helpers  are  not  performed  by 
other  classifications  in  a  given  area,  i.e., 
the  duties  of  the  helper  are  clearly 
defined  and  distinct  from  those  of  the 
joumeyworker  and  laborer; '  >  (2)  the  use 
of  such  helpers  is  an  established 
prevailing  practice  in  the  area;  and  (3) 
the  term  "helper"  is  not  synonymous 


'Wage  and  Hour  has  no  data  to  support  or  refute 
the  proposition  that  employment  of  helpers  leads  to 
an  increase  in  minority  and  female  skilled 
employment  in  the  non-union  sector. 

'"Effective  training  for  targeted  under- 
represented  or  economically  disadvantaged  workers 
who  are  not  qualified  for  apprenticeship  programs 
can  be  designed  under  the  existing  regulations.  For 
example,  the  Step-Up  Program  developed  by  the 
Department  of  Housing  and  Urban  Development 
(HUD)  provides  disadvantaged  workers  with 
training  necessary  for  them  to  move  on  to  other 
more  skilled  jobs  or  into  a  formal  apprenticeship 
program. 

"  For  example,  roofing  subcontractors,  like  other 
specialty  subcontractors,  often  do  not  hire  laborers, 
and  mi^t  employ  helpers  to  perform  duties  such 
as  bringing  materials  to  the  roof  and  removing  the 
old  roof. 
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with  "trainee"  in  an  informal  training 
program. '2 

This  approach  retains  the  duties- 
based  classification  distinction  that 
provides  an  objective  basis  for 
administration  and  enforcement.  It 
provides  clear  criteria  to  facilitate 
compliance.  It  is  also  consistent  with 
the  intent  of  the  Davis-Bacon  Act  to 
assure  that  workers  employed  on  federal 
and  federally-assisted  construction  work 
be  paid  at  least  the  wages  paid  to 
workers  doing  similar  work  on  similar 
construction  in  the  area.  Lack  of 
overlapping  duties  should  also 
discourage  contractor  misclassification 
and/or  abuse.  This  approach  also 
encoiu'ages  contractors  to  establish  or 
partici[>ate  in  structured  training 
programs  leading  to  joumeylevel  status 
if  they  want  to  pay  subminimum  rates 
to  entry-level  or  less  skilled  workers. 

Unlike  some  of  the  other  alternatives 
considered,  this  policy  concerning 
helpers  does  not  require  Wage  and  Hour 
to  make  a  fact-bound  inquiry  in  each 
case  to  assess  a  worker's  skill  level  and 
the  nature  of  work-site  supervision  to 
determine  whether  the  worker  will  be 
recognized  as  a  "helper"  for  Davis- 
Bacon  prevailing  wage  compliance  and 
enforcement  purposes.  The  requirement 
that  helpers  be  separate  and  distinct 
from  joumeylevel  workers  and  laborers 
should  also  facilitate  collection  of  wage 
data  to  establish  the  prevailing  wage 
rates  to  be  paid  on  DBRA-covered 
construction  work. 

Although  this  proposal  could  be  said 
to  disregard  local  area  practices  in  those 
instances  where  there  may  be  a 
prevailing  practice  of  employing 
"helpers"  who  do  not  meet  the 
regulatory  test  set  forth  above,  it  appears 
that  there  is  wide  variation  in  how 
helpers  are  used,  such  that  change  in 
practices  by  contractors  would  be  likely 
under  any  definition.  Wage  and  Hour 
has  been  imable  to  identify  a  generally 
accepted  definition  of  helper  that 
corresponds  to  industry  practices. 
Similarly,  Wage  and  Hour  has  been 
unable  to  find  a  practical  method  of 
determining  prevailing  practice 
regarding  how  helpers  are  in  fact 
utilized  in  an  area. 


'2  where  Wage  and  Hour  has  determined  that  this 
standard  is  met,  the  helper  classification  will  be 
listed  on  the  wage  determination.  Where  no  helper 
is  listed  on  the  wage  determination,  a  contractor 
who  believes  that  use  of  a  helper  classification 
meeting  the  criteria  is  prevailing  in  the  locality  may 
request  an  additional  classification  in  accordance 
with  29  CFR  5.S(a)(l)(ii).  Like  other  classifications, 
the  particular  duties  such  a  helper  may  perform  are 
determined  by  area  practice. 


Discussion  of  Other  Alternatives 
Considered 

1.  Add  a  Ratio  Requirement  to  the 
Suspended  Helper  Definition 

Wage  and  Hour  recognized  that  the 
broad  scope  of  the  helper  rule's 
definition  created  the  potential  for 
abuse  when  it  originally  proposed  to 
amend  the  regulations  to  allow  the 
expanded  use  of  helpers.  The  rule  as 
proposed  in  1981,  as  well  as  subsequent 
modifications,  sought  "to  protect  against 
possible  abuse"  by  establishing  a 
maximum  ratio  of  helpers  to 
joumeyworkers.  In  1992,  the  Court  of 
Appeals  ruling  nullified  the  ratio  of  two 
helpers  to  every  three  joumeyworkers 
because  that  specific  muneric  ratio  had 
not  been  justified  in  the  rulemaking 
record.  As  noted  in  the  foregoing 
discussion,  the  inherent  definitional ' 
problems  regarding  the  suspended 
"helper"  rule  were  compoimded  by 
elimination  of  the  ratio  provision, 
which  was  intended  to  ameliorate  the 
possible  overuse  of  helpers. 

Since  the  Court  of  Appeals  mling 
does  not  prevent  Wage  and  Hour  from 
implementing  a  ratio,  provided  it  has 
support  in  the  rulemaking  record, 
implementation  of  a  new  ratio  was  the 
first  alternative  considered. 
Implementation  of  a  ratio  provision 
would  be  essential  if  the  suspended  rule 
were  implemented,  since  it  would 
reduce  the  potential  for  abuse.  However, 
adoption  of  such  a  provision  would  not 
address  or  resolve  tibe  inherent 
definitional  problems  discussed  above, 
which  make  it  extremely  difficult  under 
the  suspended  rule  for  contractors,  as 
well  as  Wage  and  Hour  and  contracting 
agencies,  to  identify  helpers  for  Davis- 
Bacon  enforcement  and  wage 
determination  purposes. 

Furthermore,  determination  of  an 
appropriate  ratio  standard  — either  a 
single  nationwide  ratio  or  local  ratios — 
would  be  difficult.  While  a  nationwide 
ratio  would  not  accord  with  local 
practices,  local  ratios  would  present 
significant  administrative  and 
enforcement  concerns,  and  would 
require  substantial  resoiuces  for 
implementation. 

2.  Change  the  "Helper"  Definition  To 
Emphasize  the  Semi-Skilled  Native  of 
the  Classification 

The  intention  of  Wage  and  Hour  in 
promulgating  the  suspended  rule  was  to 
allow  the  expanded  employment  on 
Davis-Bacon  covered  projects  of  helpers 
who  are  "semi-skilled,"  in  other  words, 
they  perform  some  joiuneylevel  duties, 
but  not  the  entire  range  of  joumeylevel 
work.  This  attempt  to  define  helpers  as 
similar  to  but  less  skilled  than  a 


joumeyworker  resulted  in  a  helper 
definition  that  is  internally  inconsistent, 
since  the  specific  tasks  listed  as  within 
the  scope  of  a  helper's  duties  are 
commonly  performed  by  vmskilled 
workers.  Wage  and  Hour  therefore 
considered  possible  modifications  to  the 
helper  definition  to  emphasize  the  semi- 
skiUed  nature  of  helpers,  elaborate  on 
the  supervisory  relationship  of  the 
joumeyworkers  with  the  helper  and  the 
craft-specific  assistance  provided,  and 
expressly  limit  the  unskilled  work  the 
helper  may  perform. 

lliis  approach  to  the  definition  would 
help  assure  that  the  "helper" 
classification  would  be  a  true  "semi- 
skilled" classification  rather  than  a 
broad  catch-all  classification  that  can 
perform  everything  from  laborer  duties 
to  an  imdefined  assortment  of  skilled   . 
tasks  overlapping  the  work  of  the 
joumeyworkers.  Such  a  definition 
would  therefore  aid  in  distinguishing 
helpers  from  laborers.  However,  this 
alternative  would  not  resolve  the 
administrative  and  enforcement 
problems  that  stem  from  the  overlap  of 
duties  between  joumeyworkers  and 
helpers.  Furthermore,  Wage  and  Hour  is 
concerned  that  this  type  of  definition, 
with  its  emphasis  on  semi-skilled 
duties,  may  result  in  helper 
classifications  being  used  to  replace, 
rather  than  supplement,  the  use  of 
apprentices  and  trainees  registered  in 
bona  fide  training  programs. 

3.  Define  "Helpers"  Based  on  the 
Biu^au  of  Labor  Statistics,  Occupational 
Employment  Statistics  (OES)  Dictionary 
of  Occupations,  Which  Focuses  on 
Unskilled  Duties  and  the  Worker's 
Interaction  With  joumeylevel  Craft 
Workers 

The  Bureau  of  Labor  Statistics 
Occupational  Employment  Statistics 
(OES)  Dictionary  of  Occupations 
classification  scheme  includes  a  broad 
category  titled  "Helpers,  Laborers,  and 
Material  Movers,  Hand,  Exclud[ing] 
Agriculture  and  Forestry  Laborers."  The 
work  of  helpers  so  defined  in  the 
construction  industry  is  currently 
described  generally  as  follows: 

Help  workers  in  the  construction  trades, 
such  as  Bricklayers,  Carpenters,  Electricians, 
Painters,  Plumbers  and  Surveyors.  Perform 
duties  such  as  furnishing  tools,  materials  and 
supplies  to  other  workers;  cleaning  work 
areas,  machines,  and  tools;  and  holding 
materials  or  tools  for  other  workers. 

Use  of  this  approach  would  provide 
for  definitional  consistency  with  other 
uses  of  the  OES  data  and  would  take 
advantage  of  a  standard  definition  that 
cuuld  be  easily  followed  and 
imderstood  by  contractors  from  whom 
data  is  collected  for  various  purposes, 
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including  Davis-Bacon  prevailing  wage 
surveys.  The  OES  definitions  would 
focus  on  the  role  of  the  helper  in 
assisting  the  joumeyworker,  in  accord 
with  the  Department's  intention  that 
such  a  role  be  a  key  component  of  any 
definition  selected. 

These  definitions,  which  would 
eliminate  the  "semi-skilled" 
characterization  from  the  definition  and 
highlight  unskilled  duties,  could 
provide  a  more  practical  basis  for 
distinguishing  helpers  from 
joumeyworkers.  On  the  other  hand, 
laborers  may  often  perform  the  same 
work  encompassed  within  the  OES 
helper  definition,  thereby  raising 
significant  problems  in  conducting  wage 
and  area  practice  surveys  and  in 
enforcement.  It  may  be  difficult  for 
contractors  to  determine  whether 
workers  performing  similar  or  identical 
duties  are  "laborers"  or  "helpers"  when 
submitting  Davis-Bacon  survey  data  and 
in  classifying  workers  on  Davis-Bacon 
projects.  In  turn.  Wage  and  Hour 
believes  it  would  likely  be  difficult  for 
it  to  determine  whether  contractors  have 
properly  classified  workers  paid  as 
helpers  as  distinguished  from  laborers 
on  Davis-Bacon  projects,  and  therefore 
whether  contractors  have  submitted 
accurate  wage  data  in  regard  to  helpers. 

4.  Explicitly  Delineate  the  Semi-Skilled 
Tasks  Performed  by  Each  Helper 
Classification 

The  "job  family"  concept  is  ciurently 
employed  for  certain  occupations  imder 
the  McNamara-O'Hara  Service  Contract 
Act.  An  employee  who  performs  only 
lower  level  duties  that  are  associated 
with  a  particular  job  family  may  be 
classified  and  paid  at  the  lower  level 
helper  rate;  however,  an  employee  who 
performs  some  lower  level  duties  and 
some  higher  level  duties  must  be  paid 
the  higher  level  joumeylevel  rate  for  all 
of  the  employee's  work  time. 

In  effect,  this  approach  would  allow 
for  the  expanded  use  of  helpers,  vdth 
differentiation  based  on  the  skill  and 
knowledge  required  to  perform 
particular  duties.  Once  the  duties  or 
tasks  that  the  helpers  could  perform 
were  clearly  defined,  wage  data  could 
be  collected  on  that  basis,  and 
contractors  could  reasonably  be 
expected  to  comply  with  the  wage 
requirements  for  the  various 
classifications  employed  on  their 
contracts,  thereby  facilitating 
administration  and  enforcement. 

However,  developing  clear  definitions 
of  the  duties  or  tasks  that  helpers  to 
each  joumeylevel  craft  worker  would  be 
allowed  to  perform  would  be  very 
difficidt.  It  would  require  extensive 
occupational  analyses  and  further 


rulemaking  to  promulgate  helpers  duties 
descriptions.  Furthermore,  this 
alternative — like  other  alternatives 
considered — presumably  would  result 
in  uniform,  nationwide  definitions, 
departing  from  the  principle  that 
classifications  are  determined  based  on 
local  area  practice. 

IV.  Executive  Order  12866;  §  202  of  the 
Unfunded  Mandates  Reform  Act  of 
1995;  Small  Business  Regulatory 
Enforcement  Fairness  Act 

Wage  and  Hour  has  determined  that 
this  proposed  rule  should  be  treated  as 
"economically  significant"  within  the 
meaning  of  Executive  Order  12866  and 
as  a  major  rule  within  the  meaning  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  This 
proposed  rule  woidd  continue  the  status 
quo  which  has  been  in  effect  since 
November  1993,  and  therefore  it  would 
have  no  economic  impact  compared  to 
ciurent  practices.  However,  various 
alternatives  considered  would  result  in 
potential  savings  which  could  be  in 
excess  of  $100  million  per  year. 
Therefore  a  full  economic  impact 
analysis  has  been  prepared. 

However,  for  purposes  of  the 
Unfunded  Mandates  Reform  Act  of 
1995,  this  rule  does  not  include  any 
federal  mandate  that  may  result  in 
increased  annual  expenditures  in  excess 
of  $100  million  by  state,  local  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector.  The  requirements  of  the 
Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1532,  do  not  apply  here  because 
the  proposed  rule  does  not  include  a 
"Federal  mandate."  The  term  "Federal 
mandate"  is  defined  to  include  either  a 
"Federal  intergovernmental  mandate" 
or  a  "Federal  private  sector  mandate."  2 
U.S.C.  658(6).  Except  in  limited 
circumstances  not  applicable  here,  those 
terms  do  not  include  an  enforceable 
duty  which  is  "a  condition  of  Federal 
assistance"  or  "a  duty  arising  from 
participation  in  a  voluntary  program."  2 
U.S.C.  658(5)(A)(I)  and  (7)(A).  A 
decision  by  contractors  to  bid  on 
Federal  or  Federally-assisted 
construction  contracts  is  purely 
voluntary  in  nature,  and  dieir  duty  to 
meet  Davis-Bacon  requirements  are 
"conditions  of  Federal  assistance" 
which  arise  "from  participation  in  a 
voluntary  Federal  program." 

Similarly,  the  proposed  rule  is  not  an 
"unfunded  mandate"  within  the 
meaning  of  Executive  Order  12875  since 
it  does  not  create  any  unfunded 
mandate  not  currently  required  by  the 
Davis-Bacon  and  Related  Acts  and 
regulations  thereunder.  Furthermore, 
most  of  the  funds  necessary  to  pay  the 
direct  costs  incurred  by  State,  local  and 


tribal  governments  imder  projects 
subject  to  the  Davis-Bacon  and  related 
Acts  are  provided  by  the  Federal 
Government."  Thus,  any  additional 
savings  to  States  if  the  proposed  nUe 
increased  use  of  helpers  allowed  on 
Davis-Bacon  projects  would  bot  be 
significant. 

V.  Economic  Impact  and  Flexibility 
Analjrsis  on  Davis-Bacon  Helper 
Regulations 

Summary 

This  document  presents  an  Economic 
Impact  Analysis  comparing  the 
proposed  rule  governing  the  use  of 
helpers  under  the  Davis-Bacon  and 
Related  Acts  to  the  suspended  rule.  The 
basic  process  utilized  to  estimate  the 
potential  savings  impact  of  the 
suspended  regulation  is  to  compare  the 
occupational  distribution  of  workers 
with,  and  without  helpers.  The 
alternative  occupational  employment 
patterns  are  then  assessed  in  terms  of 
their  costs,  based  upon  the  annual 
earnings  of  the  workers  in  the 
occupations  affected  by  the  suspended 
regulation:  joumeyworkers,  apprentices, 
laborers,  and  helpers.  The  total  wage 
bill  with  the  suspended  regulation  in 
force  is  then  subtracted  from  the  wage 
bill  estimated  without  the  regulation. 
The  difference,  then,  is  the  estimated 
savings. 

The  principal  finding  of  the  analysis 
is  that  any  impact  which  would  result 
from  the  increased  use  of  helpers  under 
the  suspended  rule,  or  any  of  the  other 
alternatives  considered,  would  be 
relatively  modest.  Potential  savings  are 
estimated  to  be  from  $72.8  million 
(utilizing  Current  Population  Survey — 
CPS  data)  to  $296.0  million  (utilizing 
Occupational  Emplojrment  Statistics — 
OES  data).  A  methodology  that  is  OES- 
based,  but  utilizes  CPS  data  to  estimate 
the  number  of  laborers  and  helpers  in 
the  OES,  provides  an  estimate  of  $108.6 
million  in  possible  savings.  This 
alternative  OES  estimate  was  developed 
to  compensate  for  the  likelihood  that 
OES  data  overestimate  the  number  of 
helpers. '**  In  any  case,  for  reasons 
discussed  below.  Wage  and  Hour 
believes  that  the  potential  savings  are 
likely  to  be  closer  to  $72.8  million  than 
to  $296.0  million. 

Relative  to  total  construction 
expenditures  covered  by  the  Davis- 


■3  It  is  significant  that  no  such  entities 
commented  on  the  proposed  rule  published  in 
August  1996. 

"  As  explained  in  detail  below,  OES  has  no 
distinct  classification  for  laborer.  This  characteristic 
of  the  OES  program,  in  combination  with  the  helper 
OES  definition  that  includes  workers  who  would 
normally  be  classified  as  construction  laboieis, 
inflates  the  OES  helper  total. 
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Bacon  and  Related  Acts,  these  potential 
cost  savings  are  very  small,  ranging  from 
0.2  percent  to  1.0  percent.  As  discussed 
below,  the  estimated  savings  are  far  less 
than  previously  believed.  For  the  most 
part,  changes  in  the  savings  potential 
resulted  from  the  use  of  improved  data, 
including  infonnation  derived  from 
experience  administering  the  suspended 
regulations,  which  temporarily 
expanded  the  use  of  helpers. 

A.  Introduction 

Over  the  years.  Wage  and  Hour  has 
prepared  and  updated  regulatory  impact 
and  flexibility  analyses  in  connection 
with  proposed  and  final  regulations 
governing  the  use  of  semi-skilled 
helpers  under  the  Davis-Bacon  and 
Related  Acts.  Specifically,  cost  savings 
derived  bora,  the  increased  use  of 
helpers  were  estimated  in  the  August 
14, 1981  proposed  rule  (46  FR  41456); 
the  May  28,  1982  final  rule  (47  FR 
23644);  the  August  19, 1987  proposed 
rule  (52  FR  31366);  and  the  January  27, 
1989  final  rule  (54  FR  4234).  Wage  and 
Hour  is  now  updating  its  cost  estimates 
in  connection  with  the  proposed  rule 
being  published  today,  as  set  forth 
above. 

This  latest  economic  impact  analysis 
has  the  advantage  of  utilizing 
information  not  previously  available. 
For  example,  for  the  first  time,  siuvey 
data  are  available  from  a  limited  period 
when  the  regulations  expanding  the  use 
of  helpers  were  actually  being 
implemented.  Other  data  sources, 
utilized  for  the  first  time  in  such  an 
analysis,  include: 

•  Estimates  of  apprentice 
employment,  based  upon  information 
provided  by  the  Biu«au  of 
Apprenticeship  and  Training  (BAT) 
from  its  Apprentice  Information  System 
(AIMS). 

•  F.W.  Dodge  construction  reports. 

•  Detailed  published  occupational 
information  and  impublished  Bureau  of 
Labor  Statistics  (BLS)  tabulations  from 
the  Current  Population  Siu^rey  (CPS). 

•  National  Occupational  Employment 
Statistics  (OES)  Program  data. 

B.  Assumptions  and  Data  Sources 
i.  Assiunptions 

a.  There  is  a  strong  positive 
correlation  between  the  value  of 
construction  and  the  level  of 
construction  employment.  This 
assiunption  is  derived  fitim  the  fact  that 
labor  costs  generally  are  considered  to    . 
constitute  a  significant  proportion  of 
total  construction  expenditiues. 

b.  Under  the  suspended  rule,  helpers 
would  replace  laborers,  apprentices,  and 
joumeyworkers  in  proportion  to  the 


number  of  workers  in  each  of  these 
occupations.  The  previous  helper 
impact  analysis  assumed  that  helpers 
woidd  only  replace  joumejnvorkers,  and 
measured  only  the  wage  difierentials 
from  this  replacement  effect.  This 
exaggerated  the  estimates  of  possible 
cost  savings  from  the  expanded  use  of 
helpers.  Since  wage  rates  generally 
reflect  skill  levels,  the  relative  closeness 
of  average  annual  earnings  for  helpers, 
laborers,  and  apprentices,  compared  to 
joumeyworkers,  strongly  suggests  that 
this  assiunption  was  incorrect.  These 
wage  data  suggested  that  helpers  (at 
$9,008  per  year)  are  more  likely  to 
assume  the  duties  of  laborers  (at  $15,907 
per  year)  and  apprentices  (at  $12,564 
per  year)  than  joumeyworkers  (at 
$23,007  per  year)."  hi  fact,  had  the 
redistribution  of  employment  been 
strictly  in  accordance  with  occupational 
wages,  savings  estimates  would  have 
been  reduced  significantly  (see 
Estimating  Process,  Step  2). 

The  assimiption  that  helpers  would 
perform  tasks  previously  performed  by 
laborers  and  apprentices,  as  well  as 
jomneyworkers,  is  also  based  upon 
comments  made  by  general  contractors 
surveyed  during  the  processing  of 
helper  conformance  requests  during  the 
period  Febmary  1992  to  October  1993. 
These  conunents  indicated  that  the  job 
title  "laborer"  was  often  applied  to 
those  performing  the  work  of  a  "helper" 
(as  defined  in  the  suspended 
regulations).  In  order  to  take  the  middle 
ground  for  this  analysis,  it  is  assumed 
that  when  a  helper  classification  is 
added,  the  jobs  which  would  be 
performed  by  helpers  were  previously 
those  of  laborers,  apprentices,  and 
joumeyworkers,  in  the  same  proportion 
as  their  relative  occupational 
emplojnnent. 

c.  Utilizing  the  decision  rules 
specified  in  Section  1.7(d),  29  CFR  of 
the  suspended  regulations  (see  Section 
C,  Part  2,  Estimating  Process,  Step  3, 
below),  helpers  would  be  likely  to 
"prevail"  for  a  limited  number  of 
classes  in  areas  that  represent  about  half 
the  construction  employment  covered 
by  the  Davis-Bacon  and  Related  Acts, 
lliis  estimate  is  based  on  the  findings  of 
prevailing  wage  surveys  conducted 
during  the  period  frtim  February  1992  to 
October  1993.  This  is  generally 
consistent  with  the  small  number  of 
helpers  relative  to  total  construction 
employment  found  in  the  CPS,  OES, 
and  adjusted  OES  databases,  only  1.3 
percent,  8.7  percent,  and  3.4  percent  of 


construction  employment, 
respectively.  '* 

d.  The  proportion  of  employment  by 
occupation  would  be  consistent  in  all 
areas,  and  therefore  the  average  national 
proportion  of  helpers,  apprentices, 
laborers,  and  joiuneyworkers  would  be 
the  same  in  areas  where  helpers  prevail 
and  where  they  do  not.  One  could,  of 
course,  contend  that  a  proportion  higher 
than  the  national  average  should  be 
used  for  helpers  in  the  half  of  Davis- 
Bacon  construction  in  which  it  is 
assumed  that  some  helpers  would 
prevail.  However,  some  helpers  would 
also  be  employed  in  the  much  larger 
group  of  classifications  in  which  helpers 
would  not  be  determined  to  prevail. 
Furthermore,  an  analysis  of  helper 
employment  from  Davis-Bacon  surveys 
during  the  period  when  the  suspended 
Regulation  was  in  effect,  found  that  in 
areas  where  helpers  prevailed  for  one  or 
more  classifications,  versus  those  where 
no  helpers  prevailed,  the  percent 
helpers  were  of  total  employment  was 
almost  identical  (1.8  percent  vs.  1.7 
percent).  Therefore,  it  is  reasonable  to 
assume  that,  on  average,  the  level  of 
helpers  employed  in  areas  where 
helpers  prevail  would  be  consistent 
with  the  level  of  helper  employment 
overall. 

e.  Approximately  one-third  of  public, 
non-Federal  construction  projects 
receive  Federal  assistance.  This  estimate 
is  based  upon  the  extensive  experience 
of  the  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP)  with 
F.W.  Dodge  data  (which  classifies 
public  projects  into  Federal  and  public 
non-Federal  classification^  to  select 
construction  sites  for  compliancQ 
inspections  (only  Federal  and  Federally- 
assisted  projects  are  inspected  by 
OFCCP).  However,  since  not  all  types  of 
Federal  assistance  trigger  Davis-Bacon 
and  Related  Acts  coverage,  recent 
prevailing  wage  surveys  were  used  to 
determine  the  average  proportion  of 
public,  non-Federal  construction 
covered  by  the  Davis-Bacon  and  Related 
Acts.  Based  upon  a  study  of  34 
prevailing  wage  siuveys,  approximately 
23  percent  of  the  value  of  public  non- 
Federal  construction  is  covered  by 
Davis-Bacon. 

f .  Except  for  the  specific  requirements 
of  Davis-Bacon,  such  as  those 
concerning  helpers,  primary 
characteristics  of  the  labor  force,  i.e., 
occupational  distribution,  work 
assignments,  etc.  under  Davis-Bacon  are 


"  Source:  1996  BLS/CTS. 


"Based  upon  the  results  of  the  methodology 
utilized,  if  the  suspended  regulations  were  in  effect, 
the  proportion  of  helpers  to  total  employment 
would  increase  from  1.3  to  1.4  percent  (CPS),  8.7 
to  9.2  percent  (OES)  and  3.4  to  3.5  percent 
(Adjusted  OES.  hereafier  "AdjOES"). 
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comparable  to  those  of  the  labor  force 
not  covered  by  prevailing  wages. 

2.  Data  Sources 

Databases  from  which  estimates  were 
developed  include: 

•  The  BAT  AIMS  Reporting  System 
(number  of  apprentices). 

•  The  BLS/Bureau  of  the  Census  CPS 
(total  construction  industry 
emplojrment,  distribution  of 
employment  by  selected  occupation, 
and  total  annual  earnings  by 
occupation). 

•  The  BLS  OES  Program  (total 
construction  industry  employment  and 
distribution  of  employment  for  selected 
occupational  combinations). 

•  F.W.  Dodge  Construction  Reports 
(construction  value  by  ownership). 

•  Wage  and  Hour  Division  Regional 
Survey  Planning  Reports  (RSPR)  (public 
construction  value  by  wage 
determinations  reflecting  union,  open 
shop,  and  mixed  wage  rates). 

•  Information  gained  through  conduct 
of  Wage  and  Hour  Division  wage 
surveys. 

There  are  significant  differences  in 
the  CPS  and  OES  data,  some  of  which 
are  due  to  the  way  the  data  are 
collected.  The  CPS  is  a  household 
survey  and  relies  on  information 
provided  by  residents,  whereas  the  OES 
is  an  establishment  survey,  with  data 
usually  provided  by  employers' 
persoimel  offices.  The  most  apparent 
difference  is  in  the  total  number  of 
construction  workers.  In  the  CPS 
survey,  the  total  number  is  much  higher 
than  in  the  OES,  in  part  because  the 
OES  does  not  count  the  self-employed. 
(See  tables  in'Section  C.l.b.,  below.) 

Although  they  constitute  the  best 
available  data  on  occupational 
employment  and  wages  in  the 
construction  industry,  neither  the  CPS 
nor  the  OES  is  ideal  for  the  purpose  of 
this  analysis.  In  fact,  there  are  a  nimiber 
of  differences  between  the  two  surveys 
that  are  of  particular  importance  to  this 
analysis.  Specifically,  each  has  strengths 
and  weaknesses  that  impact  the  helper 
savings  derived  from  database  use. 

For  the  purpose  of  estimating  the 
impact  of  the  proposed  helper 
regulation,  the  Current  Population 
Survey  has  the  following  strengths: 

•  The  CPS  survey  includes  those 
workers  not  covered  by  State 
imemployment  insurance — primarily 
self-employed  workers.  This  latter  group 
is  particularly  important  since  the 
construction  industry  includes  a 
significant  number  of  workers  (e.g., 
painters,  carpenters,  and  plumbers)  who 
are  independent  contractors,  and 
therefore  self-employed.  Davis-Bacon 
prevailing  wage  requirements  extend  to 


every  laborer  and  mechanic  working  on 
a  covered  project,  regardless  of 
contractual  relationship,  including  the 
self-employed  (independent 
contractors).  Thus,  the  CPS  nimiber  of 
construction  workers,  particiUarly  the 
skilled  workers  who  are  more  likely  to 
be  self-employed,  reflects  the  universe 
of  construction  employment  that  is 
relevant  to  this  analysis. 

•  The  CPS  provides  separate 
emplo5Tnent  totals  for  helper, 
apprentice,  laborer,  and  joumeyworker 
classes,  all  of  which  are  needed  to 
conduct  this  impact  analysis. 

•  The  CPS  provides  annual  average 
earnings  for  the  above  classes.  These 
data  are  also  essential  to  estimating  the 
impact  of  implementing  the  suspended 
rule. 

For  purposes  of  this  analysis,  the  CPS 
siu^ey  program  also  has  the  following 
weaknesses: 

•  CPS  is  a  household  survey,  rather 
than  an  establishment  survey.  In 
general,  household  surveys  are  likely  to 
produce  less  acciirate  and  consistent 
wage  and  classification  information 
than  establishment  surveys.  Self- 
reporting  can  result  in  some  workers 
exaggerating  thefr  level  of  responsibility 
or  wages.  For  example,  a  carpenter's 
helper  may  self-report  his  or  her  duties 
and  occupation  as  carpenter." 

•  The  CPS  data  on  annual  earnings 
include  wages  earned  outside 
construction,  although  construction  is 
the  industry  of  longest  employment  for 
each  worker. 

•  Apprentice  data,  other  than  four 
separately  identified  classes,  are 
combined  with  data  for  the  associated 
joumejrworkers.  This  has  the  effect  of 
inflating  joume)rworker  employment 
totals  and  lowering  joumeyworker 
wages. 

•  CPS  responses  can  be  provided  by 
the  worker's  spouse  or  adult  child  if  the 
worker  is  unavailable. 

For  the  purpose  of  estimating 
potential  savings,  the  OES  Program 
exhibits  three  particular  strengths: 

•  The  OES  Program  utilizes  standard 
occupational  definitions,  describing 
those  workers  who  should  be  reported 
in  each. 

•  Establishment  (i.e.,  employer) 
personnel  staff  usually  provides  the 
survey  data  requested.  This,  together 
with  the  standard  definitions,  is  likely 
to  result  in  more  accurate  and  consistent 
assignment  of  occupational  classes,  and 


"  A  1973  comparison  of  CPS  earnings  reported  by 
those  surveyed  versus  corresponding  IRS  records 
indicated  that  exaggeration  is  minimal.  See  Harriot, 
Roger  A.,  and  Spiers,  Emmet  F.,  "Measuring  the 
Impact  on  Income  Statistics  of  Reporting 
Differences  between  the  Current  Population  Survey 
and  Administrative  Sources,"  Unpublished,  1973. 


more  accurate  wage  reporting  than  that 
characteristic  of  surveys  with  self- 
reporting  of  workers,  such  as  the  CPS. 

•  The  OES  sample  size  (1.2  million 
employers)  is  larger  than  the  CPS 
sample  size  (50,000),  with  one-third  of 
the  1.2  million  establishments  siirveyed 
each  year.  This  large  sample  increases 
the  number  of  participating 
establishments  and  reduces  sampling 
error. 

Weaknesses  of  the  OES  survey 
program,  for  purposes  of  this  analysis, 
include: 

•  The  OES  does  not  provide  a  specific 
employment  total  for  "laborer."  Instead, 
laborers  appear  to  be  combined  with 
craft  helpers,  as  well  as  in  an  OES 
occupational  category  titled  "All  Other 
Helpers,  Laborers,  and  Material  Movers, 
Hand."  Since  it  is  assumed  that  some 
helpers  would  replace  laborers  imder 
the  suspended  regulation,  separate    . 
laborers  and  helpers  totals  are  required 
for  development  of  an  accurate  savings 
estimate. 

•  The  OES  definitions  of  the  various 
helper  classifications  are  very  similar  to 
unskilled  laborers  who  provide 
assistance  to  joumeyworkers.  (Helpers 
"perform  duties  such  as  furnishing 
tools,  materials  and  supplies  to  other 
workers;  cleaning  work  areas,  machines, 
and  tools;  and  holding  materials  or  tools 
for  other  workers.")  "Thus,  the  OES  craft 
helper  may  often  be  an  unskilled  worker 
(and  thus  a  laborer)  rather  than  the 
semi-skilled  worker  required  in  the 
suspended  regulation.  As  a  result, 
laborer  employment  in  the  OES  likely 
is,  to  a  great  extent,  included  with 
helper  employment,  thereby  overstating 
the  number  of  helpers. 

•  The  OES  survey  collects  only 
hourly  wage  data  and  does  not  collect 
annual  hours  worked  data.  At  the  same 
time,  OES  counts  jobs  rather  than 
employees.  As  a  result,  if  one  person 
holds  a  job  at  more  than  one 
establishment,  each  one  of  those  jobs 
will  be  counted,  providing  a  total  that 
exceeds  the  number  of  employees.  Since 
labor  costs  are  computed  by  multiplying 
the  number  of  employees  times  aimual 
CPS  wages,  the  OES  jobs  coxmt  acts  to 
overestimate  costs. 

•  The  OES  excludes  those  who  are 
self-employed  (independent  contractors) 
and  those  not  covered  by  State 
unemployment  insurance,  thus 
significantly  understating  the  total 
number  of  construction  workers  and  the 
number  of  construction  workers  in  the 
t)avis-Bacon  workforce. 

•  All  apprentice  data  are  combined 
with  the  joumeyworker  data,  thus 
overstating  the  number  of 
joumeyworkers. 
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Based  principally  on  the  fact  that  at 
this  time  the  OES  does  not  have  a 
separate  classification  for  laborer, 
together  with  the  fact  that  OES  does  not 
collect  data  on  self-employed 
individuals,  Wage  and  Hour  believes 
that  the  CPS  data  are  more  likely  than 
the  OES  data  to  be  representative  of  the 
distribution  of  employment  in 
construction  by  occupation  for  helpers 
and  laborers.  However,  given  that 
neither  database  is  ideal  for  this 
purpose,  and  the  fact  that  OES  data  are 
also  relevant,  both  CPS  and  OES  will  be 
used  to  develop  a  range  of  possible 
savings  estimates. 

3.  Measiuing  Helpers  and  Laborers 

The  major  difficulty  in  developing  an 
impact  analysis  to  estimate  potential 
savings  from  the  expanded  use  of  Davis- 
Bacon  helpers  is  the  dearth  of  data  that 
reasonably  represent  the  employment  of 
helpers  as  defined  by  the  suspended 
regulations,  and  of  laborers.  As  noted  in 
the  Data  Sources  section,  above,  the 
Current  Population  Survey  (CPS)  does 
have  separate  categories  for  helper  and 
laborer.  However,  the  survey  does  not 
contain  standard  occupational 
definitions.  Therefore,  there  can  be  no 
assurance  that  the  number  of  those 
reported  as  helpers  truly  corresponds  to 
the  definition  in  the  suspended 
regulation.  For  example,  it  is  believed 
that  some  helpers — defined  by  the 
regulation  as  semi-skilled  workers  who 
may  use  tools  of  the  trade — ^may  actually 
be  reported  in  the  CPS  as 
joumeyworkers.  On  the  other  hand, 
many  laborers  may  be  reported  as 
helpers. 

Also,  as  noted  above,  although  the 
Occupational  Employment  Statistics 
(OES)  program  includes  the  use  of 
standard  occupational  definitions,  it  has 
no  distinct  category  for  laborers  and  the 
helper  definitions  used  in  the  survey  are 
quite  different  than  the  definitions  in 


the  suspended  regulations.  In  fact,  the 
OES  helper  definition  likely  includes 
many  laborers  who  primarily  work  with 
or  assist  joumeyworkers.  Also,  many  of 
those  reported  as  helpers  under  OES 
may  not  be  semi-skilled  at  all,  but 
unskilled  workers  who  perform  "duties 
of  lesser  skill"  and  do  not  have  the 
knowledge  and  abilities  necessary  to  use 
tools  of  the  trade.  Therefore,  Wage  and 
Hour  believes  that  the  OES  employment 
totals  for  helpers  likely  include  many 
laborers  and  unskilled  helpers. 

Since  the  OES  database  has  no 
distinct  class  for  laborer,  the 
methodology  to  estimate  potential 
savings  using  OES  data  requires 
development  of  a  methodology  for 
separating  laborers  from  helpers. 
Therefore,  OES  classes  were  identified 
that  by  their  terms  appeared  to 
primarily  include  laborers.  The  classes 
selected  for  that  purpose  included 
Helpers,  Mechanic  and  Repairer; 
Helpers,  Extractive  Workers;  Freight, 
Stock,  and  Material  Movers,  Hand; 
Vehicle  Washers  and  Equipment 
Cleaners;  and  Other  Helpers,  Laborers,  & 
Material  Movers,  Hand.  On  the  one 
hand,  given  these  job  titles,  some 
workers  other  than  laborers  would  be 
included  in  these  totals.  On  the  other 
hand,  the  total  nimiber  of  laborers 
derived  fit)m  this  process  (262,310)  is 
well  below  what  would  be  expected, 
leading  one  to  believe  that  many 
laborers  are  included  in  the  OES  craft 
helper  emplojmient  totals. 

Corroborating  evidence  that  this 
approach  to  the  OES  data  without 
further  adjustment  overestimates  the 
niunber  of  helpers,  imderestimates  the 
number  of  laborers,  and  therefore 
overestimates  potential  savings,  when 
utilized  in  a  helpers  impact  analysis, 
may  be  found  in  both  Decennial  Census 
and  CPS  data.  The  Decennial  Census 
estimates  949,000  construction  laborers 
(a  ratio  of  1  laborer  for  every  5 


joumejrmen),  the  CPS  estimates  988,000 
(1  laborer  for  every  4  journeymen),  and 
OES  estimates  just  262,310  (1  laborer  for 
every  10  journeymen).'* 

One  way  to  compensate  for  this  likely 
undercount  of  laborers  and  overestimate 
of  helpers  is  to  determine  what  percent 
laborers  constitute  in  the  CPS  imiverse, 
and  apply  that  to  the  OES  data.  The 
laborer  category  is  chosen  for  this 
piupose  because  it  is  the  least  likely  to 
suffer  from  error  due  to  the  reporting 
workers  exaggerating  their  duties.  In  the 
CPS,  the  laborers  constitute  18.8  percent 
of  the  total  for  journeymen,  apprentices, 
laborers,  and  helpers.  Multiplying  that 
percent  times  the  comparable  OES  total 
provides  an  adjusted  number  of  OES 
laborers.  Subtracting  the  adjusted 
laborer  total  from  the  laborer-helper 
combination  (called  helper)  in  OES 
yields  an  adjusted  number  for  helpers. 
While  this  figure  (and  therefore  the 
potential  savings  estimate)  is  probably 
an  improvement  over  the  unadjusted 
OES  helper  total,  one  cannot  be  certain 
of  problems  that  may  have 
inappropriately  affected  the  resulting 
estimates,  since  two  dissimilar 
databases  haVe  been  combined.  '^ 

In  light  of  these  problems,  it  is 
advised  that  the  estimates  included  in 
this  impact  analysis  be  considered  with 
caution.  All  the  figures  provided  should 
be  treated  as  very  rough  measures  that 
provide  a  general  range  within  which 
possible  savings  could  fall. 

C.  Key  Data  Elements,  Estimating 
Process  and  Computations 

1.  Key  Data  Elements 

ar  Value  of  total  construction  starts, 
1996: 

Total:  $321,736,705,000 
Federally  owned:  $10,799,923,000 
Public-Non-Fed:  $87,122,347,000 

b.  Construction  industry  employment, 
and  average  annual  earnings,  1996: 


Table  1.— Construction  Industry  Employment  and  Average  Total  Earnings,  Total  and  Selected 

Occupations,  CPS  Database,  1996 


Data  source  and  occupation 


Total 
employment* 


Percent  of  total 


Average  total 

annual 

earnings  ** 


CPS 

Construction  Trades,  Except  Supervisors  and  Apprentices** 

Apprentices 

Helpers ~ ; 

Laborers .... 

Ottier  Occupations  **** 


9,333,000 

3,958,000 

192,000 

124,000 

988,000 

4,071.000 


100.000 

42.409 

2.057 

1.329 

10.586 

43.619 


N.A. 

$23,007 

12.564 

9,008 

15,907 

NA 


*CPS  data  indude  the  incorporated  self-employed. 

"Total  average  annual  eamings  data  are  for  workers  wtio  reported  their  longest  job  during  the  year  to  be  in  the  constoiction  industry.  The 
data  are  for  1996.  Compensation  for  non-construction  work  by  these  workers  is  Included. 


■*  Since  the  OES  universe  is  60.7  percent  of  the 
CPS  universe,  one  would  expect  the  OES  laborers 
total  to  be  about  600,000. 


"As  discussed  below,  it  is  also  necessary  to 
utilize  CPS  wage  data,  thereby  combining  dissimilar 
data  bases  with  attendant  problems. 
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—The  CPS  figure  for  four  classes  of  apprentices  is  48.000,  while  the  BAT/AIMS  total  for  all  occupations  is  192,000.  For  this  purpose,  the  BAT 
apprentice  figure  was  utilized,  with  the  144,000  "additional"  apprentices  sutrtracted  from  the  CPS  construction  trades  total,  based  on  the  as- 
sumption that  a  numt)er  of  apprentices  self-reported  their  occupation  to  be  joumeyworkers.  AIMS  data  are  generated  as  part  of  the  national  ap- 
prenticeship program  and  represent  active  apprentices  at  the  end  of  the  year.  Since  several  states  do  not  report  these  data,  BAT  staff  estimated 
the  U  S  total  based  upon  the  percent  of  constmction  employment  represented  by  the  missing  States. 

""Other  occupations  include  Executive,  Administrative,  and  Managerial  positions;  Technical,  Sales,  and  Administrative  Support;  etc.,  and  oth- 
ers, such  as  those  in  Service  occupations. 

Table  2.— Construction  Industry  Employment  and  Average  Total  Earnings,  Total  and  Selected 

Occupations,  OES  Database,  1996 


Data  source  and  occupation 


OES  

Constmction  Trades  Except  Supen/isors  and  Apprentices* 

Apprentices 

Helpers""  ....- 

Laborers""* 

Other  Occupations 


Total  employ- 
ment* 


5,666,150 

2,064,900 

192,000 

495,600 

262,310 

2,651,340 


Percent  of  total 


100.000 

36.443 

3.389 

8.747 

4.629 

46.793 


Average  total 

annual  eam- 

ings" 


N.A. 
N.A. 
N.A. 
N.A. 
N.A. 
N.A. 


the  BAT  apprentice  total  of  192,000  was  subtracted  from  the  OES 


*  Excludes  self-employed  and  those  not  covered  by  Ul. 

"  Data  on  wages  provided  in  hourly  rates  only. 

•"Since  all  apprentices  are  combined  with  OES  joumeyworkers, 
joumeyworker  total. 

"**  Likely  includes  significant  numbers  of  unskilled  helpers  and  laborers  who  primarily  wortc  with  or  ass4St  pjmeyworkers. 

Figure  taken  from  a  catchall  classification  that  includes  "All  Other  Helpers,  Laborers,  And  Material  Movers,  Hand,"  plus  the  OES  classi- 
fications of  Helpers,  Mechanic  and  Repairer;  Helpers,  Extractive  Wori<ers;  Freight,  Stock,  and  Material  Movers,  Hand;  and  Vehicle  Washers  and 
Equipment  Cleaners. 

Table  3.— Construction  Industry  Employment  and  Average  Total  Earnings,  Total  and  Selected 

Occupations,  Adjusted  OES  Database,  1996 


Data  source  and  occupation 


Adjusted  OES 

Constmction  Trades  Except  Supervisors  and  Apprentices* 

Apprentices 

Helpers"" 

Laborers 

Other  Occupations  


Total  employ- 
ment* 


5,666,150 

2,064,900 

192,000 

191,126 

566,784 

2,651,340 


Percent  of  total 


100.000 

36.443 

3.389 

3.373 

10.003 

46.793 


Average  total 

annual  eam- 

ings" 


N.A. 
N.A. 
N.A. 
N.A. 
N.A. 
N.A. 


*  Excludes  self-employed  and  those  not  covered  by  Ul. 

**  Hourly  rates  only. 

***BAT  figure  subtracted  from  joumeyworker  total. 

****The  OES  reports  a  laborer/helper  cwnbination  employment  of  757,910  (Helpers,  Laborers,  &  Material  Movers,  Hand).  To  separate  laborer 
from  helper,  the  percent  that  CPS  laborers  (988,000)  are  of  the  CPS  employment  sum  (5,262,000)  for  journeyman,  apprentices,  laborers,  and 
helpers  (18.8  %)  was  multiplied  by  the  comparable  OES  employment  total  (3,014,810).  That  product  (566,784)  then  was  adopted  as  the  OES  la- 
borer total,  and  subtracted  from  the  laborer/helper  combinatwn  to  yield  the  OES  helper  figure  (191,126). 


2.  Estimating  Process  and  Computations 

A  5-step  estimating  process  was 
developed  and  utilized  to  approximate 
annual  savings  that  might  have  been 
realized  in  1996  from  the  increased  use 
of  helpers,  if  the  suspended  regulations 
had  been  implemented: 

Step  1 :  Davis-Bacon  Employment. 
Determine  the  value  of  construction 
covered  by  the  Davis-Bacon  and  Related 
Acts.  This  is  achieved  by  adding  100 
percent  of  Federal  construction  starts 
value  to  23  percent  of  the  value  of 
public,  non-Federal  construction  starts. 
Divide  that  sum  by  the  total  value  of 
construction  starts  to  obtain  the 
proportion  that  Davis-Bacon  covered 
construction  is  of  total  construction 
value.  Multiply  the  Davis-Bacon 
proportion  times  total  construction 
employment  to  estimate  the  share  of 


total  construction  employment  allocated 
to  Davis-Bacon  construction. 
Value  of  DB  Construction  = 

($10,799,923,000)  +  (0.23  X 

$87,122,347,000)  =  $30,838,062,810 
Proportion  DB  is  of  Total  = 

$30,838,062.810/$321.736,705,000 

=  9.585% 
DB  Employment  = 

CPS:  9,333,000  x  0.09585  =  894,568 
OES:  5,666,150  x  0.09585  =  543,100 
AdjOES:  5,666,150  x  0.09585  = 

543,100 
Step  2:  Occupational  Employment, 
1996.  First,  the  number  of  additional 
apprentices,  estimated  by  BAT  and 
above  the  CPS  apprentice's  estimate, 
was  added  into  the  CPS  construction 
apprentices  total,  and  subtracted  from 
the  joumeyworkers  total.  The  BAT 
apprentice  total  was  similarly 
subtracted  from  the  OES  journeyman/ 


apprentice  combination,  and  established 
as  the  OES  apprentice  total,  both 
imadjusted  and  adjusted. 

Then,  1996  Davis-Bacon  employment 
for  the  number  of  joumeyworkers, 
laborers,  apprentices,  and  helpers  is 
obtained.  (Note  that  these  on-site 
construction  workers  are  the  only 
occupations  likely  to  be  impacted  by 
any  helper  regulation.)  This  is 
accomplished  for  each  occupational 
group  by  multiplying  their 
corresponding  adjusted  CPS/OES 
proportions  times  total  Davis-Bacon 
construction  employment.  However, 
since  procedures  in  effect  in  1996 
prohibited  the  use  of  helpers  on  Davis- 
Bacon  work,  the  number  of  helpers 
computed  must  be  allocated  (added)  to 
the  number  of  Davis-Bacon 
joumeyworkers,  laborers,  and 
apprentices.  This  allocation  is  made  in 
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proportion  to  each  occupational  group's 
composition  of  covered  employment,  in 
order  to  obtain  final  estimates  of  total 
Davis-Bacon  employment  for  the 
selected  occupational  groups. -(As 
indicated  imder  Assumption  2,  had  this 
employment  been  distributed  based 
upon  closeness  of  occupational  wage, 
helper  savings  would  have  been 
significantly  reduced.) 


DB  Joumeyworker  Employment  = 
CPS:  894,568  x  0.42409  =  379,377 
OES:  543,100  x  0.36443  =  197,922 
AdjOES:  543,100  x  0.36443  =  197,922 

DB  Laborer  Employment  = 
CPS:  894,568  x  0.10586  =  94,699 
OES:  543,100  x  0.04629  =  25,140 
AdjOES:  543,100  x  0.10003  =  54,326 

DB  Apprentice  Employment  = 
CPS:  894,568  x  0.02057  =  18,401 
OES:  543,100  x  0.03389  =  18,406 


AdjOES:  543,100  x  0.03389  =  18,406 
DB  Helper  Employment  = 

CPS:  894,568  x  0.01329  =  11,889 

OES:  543,100  x  0.08747  =  47,505 

AdjOES:  543,100  x  0.03373  =  18,319 
Subtotals: 

CPS:  504,366    " 

OES:  288,973 

AdjOES:  288,973 


Table  4.— Data  for  "No  Helper"  Helper  Adjustment 

' 

Occupation 

CPS  No. 

CPS% 

OES  No. 

oes% 

1^ 

AdjOES 
% 

Joumeyworker 

Laborer 

Aoorentice 

379,377 
94,699 
18,401 

o  o  o 

197,922 
25,140 
18.406 

0.81966 
0.10411 
0.07623 

197.922 
54,326 
18.406 

073127 
0.20072 
0.06801 

Total 

492.477 

0.99999 

241,468 

1.00000 

270,654 

1.00000 

Helper  Adjustment 

DB  Joiuneyworkers  = 

CPS:  379,377  +  (11,889  x  0,77034  = 

388,536 
OES:  197,922  +  (47,505  x  0.81966)  = 

236,860 
AdjOES:  197,922  +  (18,319  x  0.73127) 

=  211,318 
DB  Laborers  = 

CPS:  94,699  +  (11,889  x  0.19229)  = 

96,985 
OES:  25,140  +  (47,505  x  0.10411)  = 

30.086 
AdjOES:  54,326  +  (18,319  x  0.20072) 

=  58,003 
DB  Apprentices  = 

CPS:  18,401  +  (11,889  x  0.03736)  = 

18,845 
OES:  18,406  +  (47,505  x  0.07623)  = 

22,027 
AdjOES:  18,406  +  (18,319  x  0.06801) 

=  19,652 


Step  3:  Occupational  Employment  (52 
FR  31368).  Determine  Davis-Bacon 
employment  for  the  number  of 
joumeyworkers,  laborers,  apprentices, 
and  helpers  likely  to  be  employed  if  the 
RegiUations  published  in  52  FR  31368 
were  in  effect  throughout  1996.  For  the 
emplojrment  half  in  which  helpers  do 
not  prevail  for  any  classes.  Step  2 
proportions  are  utilized;  for  the  half  in 
which  helpers  do  prevail  for  a  limited 
number  of  classes,  proportions  reflect 
average  national  employment  of  helpers. 
Employment  of  DB  Joumeyworkers 
(CPS:  0.77034;  OES:  0.81996; 
AdjOES:  .73127)  +  Laborers  (CPS: 
0.19229;  OES:  0.10411;  AdjOES: 
.20072)  +  Apprentices  (CPS: 
0.03736;  OES:  0.07623;  AdjOES: 
.06801) = 
CPS:  504,366 
OES;  288,973 
AdjOES:  288,973 


Half  DB  Selected  Occupation 
Employment  (CPS:  252,183;  OES: 
144,487;  AdjOES:  144,487) 

Where  Helpers  Are  Not  Likely  To 
Prevfdl: 

Joumeyworkers  = 

CPS:  252,183  X  0.77034  =  194,267 
OES:  144,487  x  0.81966  =  118,430 
AdjOES:  144,487  x  0.73127  =  105,659 

Laborers  = 

CPS:  252,183  x  0.19229  =  48,492 
OES:  144,487  x  0.10411  =  15,043 
AdjOES:  144,487  x  0.20072  =  29,001 

Apprentices  = 

CPS:  252,183  x  0.03736  =  9,422 
OES:  144,487  x  0.07623  =  11,014 
AdjOES:  144,487  x  0.06801  =  9,827 

Half  DB  Selected  Employment  (CPS: 
252,183;  OES:  144,487;  AdjOES: 
144,487)  Where  Helpers  Are  Likely  To 
Prevail  for  Some  Occupations 


Table  5.— Data  for  Helper  Adjustment,  Including  Helpers 

• 

Occupation 

CPS  No. 

CPS% 

OES  No. 

OES% 

•r= 

AdpES 

% 

Journey-worker  ....„ » 

Lat>orer 

379,377 
94,699 
18,401 
11,889 

0.75219 
0.18776 
0.03648 
0.02357 

197,922 
25,140 
18,406 
47,505 

0.68492 
0.08700 
0.06369 
0.16439 

197,922 
54,326 
18,406 
18,319 

0.68492 
0.16800 

Aoorentice 

0.06369 

HJalper      

0.06339 

Total 

504,366 

1.00000 

288.973 

1.00000 

288.973 

1.00000 

Joumeyworkers  = 

CPS:  252,183  x  0.75219  =  189,690 
OES:  144,487  x  0.68492  =  98,962 
AdjOES:  144,487  x  0.68492  =  98,962 

Laborers  = 
CPS:  252,183  x  0.18776  =  47,350 
OES:  144,487  x  0.08700  =  12,570 
AdjOES:  144.487  x  0.18800  =  27,164 

Apprentices  = 

CPS:,252,183  X  0.03648  =  9,200 
OES:  144,487  X 0.06369  =  9,202 


AdjOES:  144,487  x  0.06369  =  9,202 

Helpers  = 

CPS:  252,183  x  0.02357  =  5,944 
OES:  144,487  x  0.16439  =  23,752 
AdjOES:  144,487  x  0.06339  =  9,159 

Total: 

Joiuneyworkers  = 
CPS:  194,267  +  189,690  =  383,957 
OES:  118,430  +  98,962  =  217,392 
AdjOES:  105,659  +  98,962  =  204,621 


Laborers  = 

CPS:  48.492  +  47.350  =  95.842 
OES:  15,043  +  12,570  =  27.613 
AdjOES:  29.001  +  27,164  =  56,165 

Apprentices  = 

CPS:  9,422  +  9.200  =  18,622 
OES:  11,014  +  9.202  =  20.216 
AdjOES:  9.827  +  9.202  =  19.029 

Helpers  = 
CPS:  5,944 
OES:  23,752 
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AdjOES:  9.159 

Step  4:  Alternative  Wage  Bills.  Since 
half  of  Davis-Bacon  employment  is 
estimated  to  be  in  areas  in  which 
helpers  would  not  be  found  to  prevail 
for  any  classification,  such  employment 
would  not  have  been  affected  by  the 
proposed  regulation  change.  For  the 
remaining  half,  the  occupational  group 
totals — both  before  and  after  a  possible 
regulation  change — are  multiplied  by 
the  corresponding  annual  salaries.^ 

Alternative  Wage  Bills  (1996) 

CPS:  (388.536  x  23.007)  +  (96.985  x 
15.907)  +  (18.845  x  12,564)  = 
8.939.047.752  +  1.542.740.395  + 
236.768,580  =  10.718,556.727 

OES:  (236.860  x  23,007)  +  (30.086  x 
15,907)  +  (22.027  x  12.564)  = 
5.449.438,020  +  478,578,002  + 
276.747.228  =  6.204,763,250 

AdjOES:  (211,318  x  23,007)  +  (58,003  x 
15,907)  +  (19,652  x  12,564)  = 
4,861,793,226  +  922,653,721  + 
246,907,728  =  6,031.354.675 

Suspended  Regulation 

CPS:  (383.957  x  23.007)  +  (95,842  x 

15,907)  +  (18,622  x  12,564)  +  (5,944 
X  9,008)  =  8,833.698,699  + 
1,524,558,694  +  233,966,808  + 
53.543.552  =  10.645,767,753 

OES:  (217.392  x  23.007)  +  (27.613  x 
15.907)  +  (20.216  x  12,564)  + 
(23.752  X  9008)  =  5.001.537.744  + 
439.239.991  +  253.993.824  + 
213.958.016  =  5.908,729.575 

AdjOES:  (204.621  x  23,007)  +  (56,165  x 
15,907)  +  (19.029  x  12.564)  +  (9,159 
X  9008)  =  4,707,715,347  + 
893,416,655  +  239,080,356  + 
82,504,272  =  5,922,716.630 

Step  5:  Estimated  Annual  Savings. 
Subtract  the  Davis-Bacon  wage  bill 
computed  assuming  helper  employment 
from  the  comparable  wage  bill  with  no 
helpers  employed.  The  difference  is  an 
estimate  of  potential  1996  savings. 
Divide  that  total  by  the  value  of  Davis- 
Bacon  construction  to  obtain  savings  as 
a  percent  of  1996  Davis-Bacon-covered 
construction  starts. 

Short-term  Annual  Savings: 
CPS:  10,718,556,727  - 

10,645,767.753  =  $72,788,974 
OES:  6.204.763.250  -  5.908.729,575  = 

$296,033,675 
AdjOES:  6,031,354,675  -  5,922,716,630 

=  $108,638,045 


"■Note  that  this  methodology  counts  each 
additional  helper  towards  potential  cost  savings. 
However,  results  of  relevant  Davis-Bacon  wage 
surveys  indicate  that  only  a  small  proportion  of 
helpers  would  be  in  classifications  in  which  helpers 
prevail,  thereby  substantially  reducing  savings 
realized. 


Savings  as  a  Proportion  of  the  Value 
of  1996  Davis-Bacon  Construction  Starts 

CPS:  $72,788.974/$30.838,062,810  = 

0.00236  or  0.236  percent; 
OES:  296,033,675/$30,838,062,810  = 

0.00960  or  0.960  percent; 
AdjOES:  $108,638.045/$30.838,062,810 

=  0.00352  or  0.352  percent. 

D.  Findings 

Given  the  above  assvimptions,  data, 
process,  and  computations,  several  key 
findings  are  established  concerning  the 
economic  impact  of  the  suspended 
regulation: 

1.  Davis-Bacon  Employment.  The 
workforce  on  construction  projects 
covered  by  the  Davis-Bacon  and  Related 
Acts  is  estimated  to  be  under  1  million 
workers  (CPS:  894.568;  OES:  543,100; 
AdjOES:  543.100). 

Occupational  Employment  (No 
Helpers).  Davis-Bacon  employment  for 
relevant  occupations  was  estimated 
without  the  employment  of  helpers. 
Under  this  scenario,  employment  for 
those  occupations  impacted  directly  by 
the  helper  regulation  was  as  follows: 

Joumeyworkers— CPS:  388.536;  OES: 
236.860;  AdjOES:  211.318;'Laborers— 
CPS:  96,985;  OES:  30.086;  AdjOES: 
58.003;  and  Apprentices— CPS:  18.845; 
OES:  22.027;  AdjOES:  19.652. 

Occupational  Employment  (Helpers). 
In  this  case,  Davis-Bacon  occupational 
employment  in  areas  where  it  is 
assxuned  helpers  would  prevail  for  at 
least  one  classification  was  as  follows: 
Joumeyworkers: 

CPS:  383,957 

OES:  217,392 

AdjOES:  204,621 
Laborers: 

CPS:  95.842 

OES:  27.613 

AdjOES:  56,165 
Apprentices: 

CPS:  18,622  ♦ 

OES:  20,216 

AdjOES:  19,029 
Helpers: 

CPS:  5,944 

OES:  23,752 

AdjOES:  9,159 

Wage  Bills  and  Savings.  Total 
earnings  for  each  of  the  two 
employment  patterns  described  above 
were  estimated  as  follows: 
Without  helpers: 

CPS:  $10,718,556,727 

OES:  $6,204,763,250 

AdjOES:  $6,031,354,675; 
With  helpers: 

CPS:  $10,645,767,753 

OES:  $  5,908,729,575 

AdjOES:  $  5,922,716,630 

Therefore,  possible  savings  are 
estimated  to  range  frtim  $72.8  million 


(CPS)  or  0.236  percent  of  the  value  of 
1996  Davis-Bacon  construction  starts,  to 
$108.6  million  (AdjOES)  or  0.352 
percent,  to  296.0  million  (OES)  or  .960 
percent.  However,  it  should  be  noted 
that  these  short-term  savings  realized 
through  increased  use  of  helpers  could 
be  partially  offset  in  the  long  nm  by 
higher  jovmieyworkers'  wage  rates. 

This  follows  from  the  fact  that  helper 
use  has  been  most  extensive  among 
contractors  who  traditionally  do  not 
sponsor  formal  apprenticeship  and 
training  programs.  As  increased  helper 
use  on  Davis-Bacon  contracts  might  lead 
to  contract  gains  for  such  employers, 
reduced  use  of  apprenticeship  programs 
might  lead  to  a  somewhat  smaller 
supply  of  joumejrworkers.  This  could 
cause  a  modest  increase  in 
joumeyworkers'  wage  rates,  in  the  long 
run. 

These  findings  indicate  that  previoiis 
Department  of  Labor  estimates  of 
savings  that  could  be  attributed  to  the 
expanded  use  of  helpers  have  been 
greatly  overstated.  For  example,  while 
the  current  analysis  places  possible 
annual  savings  from  $72.8  to  $108.6  to 
$296.0  million,  earlier  estimates  (1982 
and  1989)  placed  such  savings  at  $687.1 
million  and  $760.5  million  (all  1996 
dollars).  While  the  current  estimates' 
ratios  of  savings  to  the  value  of  Davis- 
Bacon  construction  starts  are  only 
0.00236  to  0.00352  to  0.00960,  estimates 
of  the  comparable  1982  and  1989 
savings  ratios  woidd  have  been  over 
twice  what  today's  data  indicate.  In 
addition,  some  State  laws  restrict  the 
use  of  helpers  on  public  construction, 
thereby  further  reducing  potential 
savings  from  those  estimated  for  Federal 
regulations  that  expand  the  use  of 
helpers. 

Several  factors  appear  to  be 
responsible  for  the  wide  variation  in 
savings  estimates: 

•  "rhe  value  of  construction  covered 
by  the  Davis-Bacon  and  Related  Acts,  as 
a  proportion  of  total  construction  value, 
about  9.6  percent,  is  significantly  less 
than  was  previously  assimied.  Earlier 
estimates  of  18  percent  and  higher 
appear  to  have  been  based  upon  the 
assumption  that  all  non-Federal  public 
construction  is  covered.  However, 
examination  of  available  information 
does  not  confirm  that  assumption.  For 
example,  experience  working  with  F.W. 
Dodge  information  indicates  that  the 
majority  of  city,  county,  and  State- 
owned  construction  has  no  Federal 
assistance.  Specifically,  by  identifying 
non-Federal  public  construction 
projects  through  F.W.  Dodge  reports, 
and  then  determining  their  Davis-Bacon 
coverage  through  completed  wage 
survey  forms  for  those  Ejects,  it 
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becomes  clear  that  the  majority  of  such 
construction  is  not  covered. 

•  The  previously  utilized  assumption 
that  helpers  would  prevail  for  67 
percent  to  100  percent  of  the  trades  (and 
on  projects  representing  67  to  100 
percent  of  the  Davis-Bacon 
employment)  is  not  confirmed  by  siuvey 
experience  under  the  previously 
proposed  regulations  or  by  other 
relevant  information.  For  the  78  wage 
surveys  conducted  imder  the  new 
regulations,  rates  were  recommended 
for  helpers  in  one  or  more 
classifications  in  just  35  of  these  data 
collection  efforts.  Although  all  12  open 
shop  areas  surveyed  found  one  or  more 
helper  classifications  to  prevail,  they 
prevailed  for  only  20  percent  of  the 
classes  represented.  For  the  64  mixed 
area  surveys,  helpers  were  found  to 
prevail  in  30  surveys,  but  for  only  6 
percent  of  the  classes.  No  helpers  were 
found  to  prevail  in  the  two  area  surveys 
that  found  all  prevailing  rates  to  be 
union.  Furthermore,  30  percent  of  the 
helper  classifications  that  were  foimd  to 
prevail  were  imion  helpers — especially 
elevator  constructor  helpers,  a 
classification  negotiated  nationwide  in 
that  trade.  Therefore,  the  assiunption  in 
this  analysis  that  one  or  more  helper 
classifications  prevail  in  areas  that 
represent  half  of  Davis-Bacon  covered 
employment  is  probably  inflated  in 
terms  of  estimating  the  actual 
prevalence  of  helpers. 

•  Previous  estimates  of  the  proportion 
that  helper  employment  is  of  total 
construction  employment  appears  to 
have  overstated  that  classification's 
workforce  standing.  For  example,  the 
1976-77  compensation  study,  upon 
which  many  of  the  early  helper  savings 
estimates  were  based,  foimd  that  helpers 
comprised  just  3.2  percent  of  the  survey 
universe.  Because  of  the  survey's 
concentration  in  metropolitan/union 
areas  and  the  fact  that  enough  helper 
data  were  foimd  to  publish  for  only  four 
construction  trades,  that  proportion  was 
doubled  and  tripled  when  developing 
alternative  savings  estimates.  Later 
estimates  of  helper  employment 
proportions  assimied  that  15  percent  of 
total  construction  emplojmient  fell  into 
that  classification.  As  noted  above,  CPS, 
AdjOES,  and  OES  estimates  are 
approximately  1.3,  3.4,  and  8.7  percent, 
respectively. 

•  The  assumption  that  helpers  will 
replace  joiimeyworkers  exclusively  was 
not  supported  by  experience  during 
implementation  of  the  suspended 
regulation.  For  example,  personnel  who 
processed  helper  coi^ormance  actions 
have  indicated  that  often  construction 
contractors  surveyed  reported  that 
workers  meeting  the  definition  of  helper 


in  the  regulations  were  classified  by  the 
contractors  as  laborers.  Similarly,  the 
low  wage  rates  paid  helpers  are 
indicative  of  their  lower  skill  level, 
increasing  the  likelihood  of  substitution 
for  laborers.  Recognizing  helpers  may 
perform  work  of  laborers  and 
apprentices,  as  well  as  joumeyworkers, 
narrows  the  differential  between  the 
wage  bills  incurred  before  and  after 
helper  expansion.  In  fact,  in  the  short 
run,  helpers  may  disproportionately 
assume  work  of  laborers  and 
apprentices.  In  the  longer  run,  supply 
problems  in  obtaining  quality  skilled 
joumeyworkers  may  well  app>ear,  as 
helpers  displace  apprentices,  and 
subsequently,  apprentice-trained 
joumeyworkers. 

E.  Possible  Economic  Impact  of  Helper 
Alternatives 

A  number  of  different  approaches 
were  considered  in  developing  the    • 
proposed  regulation  to  define  the 
circumstances  in  which  helpers  may  be 
used  on  Davis-Bacon  projects.  In 
addition  to  the  proposal  that  helpers 
only  be  permitted  where  the  prevailing 
practice  is  to  use  helpers  with  duties 
that  do  not  overlap  with  those  of  a 
joume)rworker  or  laborer,  Wage  and 
Hour  considered  four  other  alternatives: 
(1)  Add  a  ratio  requirement  to  the 
suspended  helper  definition;  (2)  change 
the  helper  definition  to  emphasize  the 
semi-skilled  nature  of  the  classification; 
(3)  define  helpers  in  accordance  with 
the  OES  definition  which  focuses  on 
unskilled  duties;  and  (4)  delineate  the 
semi-skilled  tasks  performed  by  each 
helper  classification. 

Section  D  of  this  Impact  Analysis 
estimated  helper  use  under  the 
suspended  rule  in  areas  where  helpers 
would  prevail.  Alternatives  1-4 
involved  changing  the  helpers 
definition  or  their  use.  Each  alternative 
would  Ukely  result  in  greater  use  of 
helpers  than  imder  the  proposed  rule, 
but  less  than  under  the  suspended  rule. 
Similarly,  the  economic  impact  of  the 
alternatives  would  presimiably  yield 
some  portion  but  not  all,  of  the  savings 
anticipated  tmder  the  suspended  rule. 

Given  that  each  alternative 
encompassed  many  possible  variations 
and  outcomes,  and  that  there  is  no  data 
source  that  would  provide  appropriate 
information  on  these  variations  and 
outcomes,  it  is  not  possible  to  provide 
detailed  estimates  of  the  economic 
impacts  of  the  foiu'  altematives. 
However,  discussed  below  are  the 
factors  likely  to  affect  the  economic 
impact  of  the  altematives. 


Proposed  Rule — ^Helpers  Used  in 
Accordance  With  Current  Practice 

The  proposed  rule  would  reflect  the 
longstanding,  and  current,  practice  of 
recognizing  helpers  only  where  helper 
duties  are  separate  and  distinct  from 
those  of  joumeyworkers  and  laborers. 
As  it  would  continue  a  practice  that  has 
been  in  effect  for  many  years,  the 
proposed  rule  is  expected  to  have  no 
economic  impact. 

Alternative  1 — Add  a  Helper  to 
Joumeyworker  Ratio  Requirement  to  the 
Suspended  Rule 

Adding  a  ratio,  whether  one  ratio  that 
applies  nationally  or  a  number  of  local 
ratios,  to  the  suspended  rule  would 
have  the  effect  of  limiting  the  number  of 
helpers  allowed  on  Davis-Bacon  sites,  as 
compared  to  the  nimiber  that  could  be 
utilized  under  the  suspended  rule  alone. 
Where  the  practice  of  employers  imder 
the  suspended  rule  without  a  ratio 
would  resiUt  in  the  use  of  more  helpers 
than  allowed  under  a  ratio  cap,  the 
economic  impact  would  be  lower 
savings  with  the  cap  than  without  it.  On 
the  other  hand,  allowing  helpers  to  be 
used  imder  a  rule  that  combined  the 
suspended  mle  with  a  ratio  would  allow 
greater  helper  use  than  exists  currently 
and  would  likely  result  in  savings.  The 
amount  of  savings  to  be  achieved  would 
depend  on  the  ratio  chosen. 

Alternative  2 — ^Emphasize  Semi-Skilled 
Nature  of  the  Helper  Classification 

Changing  the  suspended  rule  to 
emphasize  the  "semi-skilled"  nature  of 
the  helper  classification  would  likely 
result  in  less  use  of  helpers  than  there 
would  be  under  the  suspended  rule,  but 
more  than  imder  the  mle  currently  in 
effect.  The  extent  of  helper  use  would 
depend  on  the  scope  of  duties  allowed 
under  such  a  helper  classification.  Thus, 
some  savings  would  be  achieved,  but 
less  than  would  be  expected  under  the 
suspended  rule.  The  amount  of  savings 
would  also  be  impacted  by  how  such  a 
definition  affected  the  relative 
substitution  of  helpers  for  laborers  and 
joumeyworkers.  As  it  could  be  expected 
that  emphasizing  the  semi-skilled 
nature  of  the  helper  classification  would 
result  in  little  or  no  substitution  for 
laborers,  the  decrease  in  savings  as 
compared  to  the  suspended  rule  would 
be  less  dramatic. 

Altemative  3 — ^Emphasize  Unskilled 
Duties 

As  with  Altemative  2,  defining 
helpers  by  limiting  their  duties  to 
unskilled  duties  would  also  result  in 
less  use  of  helpers  than  there  would  be 
under  the  suspended  rule,  but  more 
than  under  the  rule  currently  in  effect. 
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While  some  savings  would  be  achieved, 
this  amount  would  be  less  than 
expected  under  the  suspended  rule. 
Agakt,  the  effect  of  the  rule  on  the 
substitution  of  helpers  for  laborers 
versus  joiuneyworkers  would  impact 
the  degree  of  savings.  Under  this 
alternative,  it  could  be  expected  that 
few,  if  any,  helpers  would  replace 
joumeyworkers,  resulting  in  greater 
savings  than  would  be  expected  under 
Alternative  2. 

Alternative  4 — ^Delineate  Semi-Skilled 
Tasks  for  Each  Helper  Classification 

The  extent  of  savings,  as  compared  to 
current  practice,  under  this  alternative 
would  depend  on  the  scope  of  the  tasks 
allowed  to  be  performed  by  helpers 
assisting  in  each  craft.  Again,  savings 
would  be  expected  relative  to  current 
practice,  but  in  an  amount  less  than 
would  be  achieved  under  the  suspended 
rule.  As  in  Alternative  2,  limiting 
helpers  to  semi-skilled  duties  would 
likely  result  in  less  substitution  for 
laborers,  and  the  decrease  in  savings  as 
compared  to  the  suspended  rule  would 
be  less  dramatic. 

F.  Benefits 

Wage  and  Hoiu  originally  believed 
that  the  primary  benefits  to  be  gained 
from  promulgation  of  the  suspended 
helper  regulation  would  be  a 
construction  workforce  on  Federal 
construction  projects  that  more  closely 
mirrored  the  private  construction 
workforce's  widespread  use  of  helpers, 
and  significant  cost  savings  in  Federal 
construction  costs.  As  is  more  fully 
explained  previously  in  this  document, 
Wage  and  Hour  now  believes  that  the 
use  of  helpers  is  less  widespread  than 
originally  thought  and  that  the  cost 
savings  would  be  a  small  fraction  of  the 
amount  originally  computed. 

On  the  other  hand,  this  proposal 
would  allow  Wage  and  Hour  to  arrive  at 
a  definition  of  helper  that  would  be 
capable  of  effective  administration  and 
enforcement  consistent  with  the 
purpose  of  the  Davis-Bacon  Act.  The 
alternatives  considered  would  lessen 
the  overlap  with  other  classifications, 
and  would  also  provide  a  more  objective 
means  by  which  both  government 
agencies  and  contractors  can  distinguish 
between  helpers  and  other 
classifications,  consistent  with  the 
imderlying  purpose  of  the  Davis-Bacon 
Act.  All  of  the  alternatives  would  to 
varying  degrees  ameliorate  the  potential 
for  misclassification  and  abuse  of  helper 
classifications,  thereby  providing  fairer 
competitive  bidding  on  Federal  and 
federally-assisted  construction  projects. 
Finally,  Wage  and  Hour  believes  that 
this  proposal  could  help  preserve 


effective  training  in  the  construction 
industry.  A  discussion  of  the  possible 
benefits  provided  by  each  of  the  specific 
proposed  alternatives  immediately 
follows. 

The  proposed  rule  would  continue 
the  current  practice  which  requires  that 
helper  duties  be  separate  and  distinct 
fit)m  those  of  the  joumeyworker  and 
laborer.  By  retaining  the  traditional 
duties-based  classification  distinction,  it 
would  provide  clear  criteria  that  can  be 
objectively  administered  and  enforced, 
and  that  facilitate  contractor 
compliance.  Because  classifications 
would  not  have  overlapping  duties 
under  this  alternative,  there  would  be 
less  opportimity  for  contractor 
misclassification  and  abuse.  Wage  and 
Hour  also  believes  that  this  approach 
would  encourage  contractors  to 
establish  or  participate  in  structured 
training  programs  Uiat  would  aid 
workers  in  achieving  joumeylevel 
status. 

Alternative  1,  which  woidd  provide 
use  of  a  national  ratio,  or  a  number  of 
local  ratios,  would  reduce  to  some 
extent  the  potential  for  abuse  of  the 
helper  classification  by  contractors 
seeking  to  gain  an  imfair  competitive 
advantage,  whether  implemented  in 
conjimction  with  the  suspended  helper 
definition  or  with  one  of  the  other 
proposed  alternatives. 

^temative  2  would  change  the  helper 
definition  to  emphasize  the  semi-skilled 
nature  of  the  classification  by  modifying 
the  suspended  definition  to  emphasize 
semi-skilled  duties.  The  modified 
definition  under  this  alternative  might 
possibly  aid  in  differentiating  the  helper 
from  joiuneyworker  and  laborer 
classifications  by  emphasizing  the 
"semi-skilled"  natiue  of  the  work 
performed  by  helpers,  the  supervisory 
relationship  between  joumejovorkers 
and  helpers,  and  the  craft-specific 
assistance  provided  by  the  helper.  This 
definition  would  also  expressly  limit 
the  unskilled  work  the  helper  may 
perform  in  an  attempt  to  distinguish 
helpers  from  laborers. 

Alternative  3,  which  would  utilize  the 
OES  definition  of  helper,  would  provide 
a  more  objective  definition  of  helper 
than  the  suspended  definition.  By 
focusing  on  unskilled  duties  and  the 
helper's  interaction  with  joumeylevel 
craft  workers,  this  alternative  could 
provide  a  more  practical  basis  for 
distinguishing  helpers  from 
joiuneyworkers. 

Alternative  4,  which  would  in  essence 
adopt  the  "job  family"  concept 
currently  utilized  under  the  McNamara- 
O'Hara  Service  Contract  Act,  would 
allow  for  the  expanded  use  of  helpers, 
with  differentiation  based  on  the  skill 


and  knowledge  required  to  perform 
various  duties.  This  would  result  in 
clearer  definitions  of  helper 
classifications  on  a  crafl-by-craft  basis, 
which  would  facilitate  administration 
and  enforcement. 

VI.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
Public  Law  96-354  (94  Stat.  1164;  5 
U.S.C.  601  et  seq.).  Federal  agencies  are 
required  to  prepare  and  make  available 
for  public  comment  an  initial  regulatory 
flexibility  analysis  that  describes  the 
anticipated  impact  of  proposed  rules 
that  would  have  a  significant  economic 
impact  on  small  entities.  Wage  and 
Hour  is  of  the  view  that  a  Regulatory 
Flexibility  Analysis  is  not  necestsary  for 
the  proposed  rule  because  the  proposed 
regulation  would  not  result  in  any 
changes  in  requirements  for  small 
businesses.  Furthermore,  if  Wage  and 
Hour  were  to  propose  implementing  the 
suspended  rule  or  any  of  the 
alternatives  considered,  it  would  not  be 
more  costly  than  current  regulatory 
requirements  and  therefore  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Furthermore,  Wage  and  Hour  is  of  the 
view,  as  discussed  in  the  preamble,  that 
neither  the  suspended  rule  nor  any  of 
the  alternatives  considered  would 
accomplish  the  objectives  of  the  statute. 
Notwithstanding,  because  of  widespread 
interest  in  the  rule.  Wage  and  Hour  has 
prepared  the  following  Regulatory 
Flexibility  Analysis,  which  compares 
the  proposed  rule  to  the  suspended  rule 
and  should  be  considered  in 
conjimction  with  the  ansdysis  set  forth 
in  the  preamble  and  the  analysis  under 
Executive  Order  12866. 

(1)  Reasons  Why  Action  Is  Being 
Considered 

In  1982,  over  fifteen  years  ago.  Wage 
and  Hour  published  final  regulations 
which,  among  other  things,  would  have 
allowed  contractors  to  use  "semi- 
skilled" helpers  on  Davis-Bacon  covered 
projects  at  wages  lower  than  those  paid 
to  skilled  joumeyworkers.  These  rules 
represented  a  sharp  departure  from 
Wage  and  Hour's  longstanding  practice 
of  not  allowing  overlap  of  duties 
between  job  classifications.  To  protect 
against  possible  abuse,  a  provision  was 
included  limiting  the  number  of  helpers 
which  could  be  used  on  a  covered 
project  to  a  maximum  of  two  helpers  for 
every  three  joumeyworkers.  This  ratio 
provision  was  subsequently  invalidated 
by  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia. 

As  discussed  in  greater  detail  above, 
during  its  existence,  the  helper  rule  has 
been  the  subject  of  considerable 
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litigation  and  Congressional  attention. 
The  rule  has  been  enjoined  by  the 
district  court  and  modified  on  two 
occasions  as  a  result  of  court  of  appeals 
decisions.  It  has  twice  been 
implemented  for  short  periods  of  time. 
It  has  also  been  suspended  on  two 
occasions  as  the  result  of  Congressional 
action  prohibiting  Wage  and  Hour  from 
spending  any  funds  to  implement  or 
administer  the  helper  rule.  On 
December  30, 1996,  the  suspension  was 
continued  pending  completion  of  this 
rulemaking. 

The  helper  rule  was  originally 
proposed  and  adopted  because  it  was 
believed  that  it  would  result  in  a 
construction  workforce  on  Federal 
construction  projects  that  more  closely 
mirrored  the  private  construction's 
"widespread"  use  of  helpers  and,  at  the 
same  time,  effect  significant  cost  savings 
in  federal  construction  costs.  It  was  also 
believed  that  the  expanded  definition 
would  provide  additional  job  and 
training  opportimities  for  unskilled 
workers,  in  particular  women  and 
minorities.  The  Department's 
subsequent  efforts  to  develop 
enforcement  guidelines  led  it  to 
conclude  that  administration  of  the 
revised  helper  rule  would  be  much 
more  difficult  than  anticipated, 
especially  in  light  of  the  court's 
invalidation  of  the  ratio  provision^ 
Moreover,  new  data,  including  the 
Department's  experience  implementing 
the  helper  regulations,  indicated  that 
the  use  of  helpers  is  not  as  widespread 
as  previously  thought.  Wage  and  Hour 
is  also  concerned  about  the  possible 
negative  effect  of  the  helper  regulations 
on  formal  apprenticeship  and  training 
programs.  "These  factors,  and  the 
obvious  controversy  evidenced  by  the 
rule's  long  history  of  litigation  and  by 
Congressional  actions  prohibiting 
implementation  of  the  rule,  led  Wage 
and  Hour  to  reexamine  the  helper  rule 
and  consider  several  alternative 
approaches  to  govern  employment  of 
helpers  on  DBRA-covered  projects. 

(2)  Objectives  of  and  Legal  Basis  for 
Rule 

These  regulations  are  issued  under 
the  authority  of  the  Davis-Bacon  Act,  40 
U.S.C.  276a,  et  seq..  Reorganization  Plan 
No.  14  of  1950,  5  U.S.C.  Appendix,  and 
the  Copeland  Act,  40  U.S.C.  276c.  The 
objective  of  these  regulations  is  to 
establish  the  most  appropriate  approach 
to  governing  employment  of  helpers  on 
DBRA-covered  projects.  Wage  and  Hour 
believes  the  proposed  rule  is  the  only 
alternative  considered  that  is  both 
consistent  with  the  purposes  of  the 
Davis-Bacon  Act  and  capable  of 


practical  and  efficient  administration, 
enforcement,  and  compliance. 

(3)  Number  of  Small  Entities  Covered 
Under  the  Rule 

Size  standards  for  the  construction 
industry  are  established  by  the  Small 
Business  Administration  (SBA),  and  are 
expressed  in  millions  of  dollars  of 
annual  receipts  for  affected  entities,  i.e.. 
Major  Group  15,  Building 
Construction — General  Contractors  and 
Operative  Builders,  $17  million;  Major 
Group  16,  Heavy  Construction  (non- 
building],  $17  million;  and  Major  Group 
17,  Special  Trade  Contractors,  $7 
million.  The  overwhelming  majority  of 
construction  establishments  would  have 
annual  receipts  imder  these  levels. 
According  to  the  Census,  98.7  percent  of 
these  establishments  have  annual 
receipts  under  $10  million.  Therefore, 
for  the  purpose  of  this  analysis,  it  is 
assumed  that  virtually  all 
establishments  potentially  affected  by 
this  rule  woidd  meet  the  applicable 
criteria  used  by  the  SBA  to  define  small 
businesses  in  the  construction  industry. 

As  explained  above,  however,  the 
proposed  rule  would  cause  no  impact 
on  small  entities  since  it  does  not 
propose  to  make  any  changes  in 
requirements  applicable  to  small 
businesses.  Implementation  of  the 
suspended  rule  or  any  of  the 
alternatives  considered  would  expand 
the  use  of  helpers  and  could  result  in 
some  savings.  The  impact  would 
depend  upon  the  specifications  of  the 
alternative  relative  to  current  practice. 
Even  relative  to  unlimited  use,  however, 
possible  savings  would  be  very  modest, 
ranging  from  0.239  percent  of  the  value 
of  Davis-Bacon  annual  construction 
starts  (CPS),  to  0.359  (adjusted  OES), 
and  0.958  (unadjusted  OES)  percent. 

(4)  Reporting,  Recordkeeping  and  Other 
Compliance  Requirements  of  the  Rule 

There  are  no  reporting  or  recording 
requirements  for  contractors  imder  the 
proposed  rule.  Nor  woidd  there  be  any 
such  requirements  under  the  suspended 
rule  or  any  of  the  alternatives 
considered.  The  compliance 
requirements  under  any  rule  regarding 
helpers  would  merely  require 
contractors  who  use  helpers  to  do  so  in 
accordance  with  a  chosen  definition  and 
pay  helpers  at  least  the  appropriate 
prevailing  wages  for  helpers  as  set  by 
the  Department. 

(5)  Relevant  Federal  Rules  Duplicating, 
Overlapping  or  Conflicting  With  the 
Rule 

There  are  ciurently  no  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  proposed  rule. 


(6)  Differing  Compliance  or  Reporting 
Requirements  for  Small  Entities 

The  proposed  rule  contains  no 
reporting,  recordkeeping,  or  other 
compliance  requirements  specifically 
applicable  to  small  businesses  or  that 
differ  from  such  requirements 
applicable  to  the  Davis-Bacon 
contracting  industry  as  a  whole.  Such 
different  treatment  would  not  seem 
feasible  since  virtually  all  employers  in 
the  industry  are  small  businesses. 

(7)  Clarification,  Consolidation,  and 
Simplification  of  Compliance  and 
Reporting  Requirements 

The  compliance  and  reporting 
requirements  of  the  proposed  rule,  the 
suspended  rule,  and  each  of  the 
alternatives  considered,  as  well  as  the 
advantages  and  disadvantages  of  each, 
are  described  in  the  preamble  above, 
which  discusses  issues  such  as  ease  of 
compliance  for  contractors, 

(8)  Use  of  Other  Standards 

The  Davis-Bacon  Act  requires  the 
Secretary  to  determine  the  prevailing 
wages  and  fringe  benefits  to  be  paid  to 
the  classes  of  workers  to  be  employed 
on  a  project.  Therefore  compliance  by 
contractors  can  only  be  achieved 
through  design  standards.  The  proposed 
rule,  the  suspended  rule,  and  the 
alternative  approaches  to  employing 
helpers  on  DBRA-covered  projects  are 
discussed  in  the  preamble  above  and  are 
not  repeated  here. 

(9)  Exemption  From  Coverage  for  Small 
Entities 

Exemption  &t)m  coverage  imder  this 
nde  for  small  entities  would  not  be 
appropriate  given  the  statutory  mandate 
of  the  Davis-Bacon  Act  that  all 
contractors  (large  and  small)  performing 
on  DBRA-covered  contracts  must  pay  its 
workers  prevailing  wages  and  fringe 
benefits  as  determined  by  the  Secretary 
of  Labor.  Fxulher,  exclusion  of  such 
small  businesses  from  data  collected  to 
determine  prevailing  wages  and  fringe 
benefits  for  helpers  would  be 
impractical  and  would  distort  such 
determinations,  possibly  to  the 
detriment  of  small  businesses. 

Vn.  Document  Preparation 

This  dociunent  was  prepared  imder 
the  direction  and  control  of  John  R. 
Eraser,  Deputy  Administrator,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 
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Signed  at  Washington,  D.C.,  this  1st  day  of 
April,  1999. 
Bernard  E.  Anderson, 
Assistant  Secretary  for  Employment 
Standards. 

(FR  Doc.  99-8566  Filed  4-7-99;  8:45  am) 
BILLING  CODE  4510-Z7-P 
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Part  III 

Environmental 
Protection  Agency 

40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Amendment  for  Hazardous 
Air  Pollutants  Emissions  From  Magnetic 
Tape  Manufacturing  Operations;  Direct 
Final  Rule  and  Proposed  Rule 
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ENVrRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-«321-8] 
RIN  2060-AH71 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Amendment  for  Hazardous 
Air  Pollutants  Emissions  From 
Magnetic  Tape  Manufacturing 
Operations 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  taking  direct  final 
action  to  amend  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  From  Magnetic  Tape 
Manufacturing  Operations,  codified  as 
subpart  EE  to  40  CFR  part  63.  The 
existing  standards  allow  facility  owners 
or  operators  to  leave  a  limited  number 
of  solvent  storage  tanks  uncontrolled  if 
they  control  coating  operations  at  a  level 
greater  than  the  standards  otherwise 
require.  EPA  is  publishing  this  final 
amendment  to  provide  another 
compliance  option  for  facility  owners 
and  operators.  If  facility  owners  or 
operators  increase  the  control  of 
hazardous  air  pollutant  (HAP)  emissions 
from  coating  operations  beyond  what 
the  standards  otherwise  require,  this 
final  amendment  gives  them  the  choice 
of  leaving  a  limited  number  of  solvent 
storage  tanks  and/or  a  limited  number  of 
pieces  of  mix  preparation  equipment 
uncontrolled.  EPA  believes  this  final 
amendment  will  not  decrease  the 
stringency  of  the  existing  standards. 
DATES:  Effective  Date.  This  final  rule 
amendment  is  effective  on  June  8, 1999 
without  further  notice,  unless  EPA 
receives  adverse  comments  on  this 
rulemaking  by  May  10, 1999  or  a  request 
for  a  hearing  concerning  the 
accompanying  proposed  rule  is  received 
by  EPA  by  April  19, 1999.  If  EPA 
receives  timely  adverse  conmient  or  a 
timely  hearing  request,  EPA  will 
publish  a  withdrawal  in  the  Federal 
Register  informing  the  public  that  this 
direct  final  rule  will  not  take  effect. 
ADDRESSES:  Comments.  Interested 
parties  may  submit  comments  on  this 
rulemaking  in  writing  (original  and  two 
copies,  if  possible)  to  Docket  No.  A-91- 
31  to  the  following  address:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  US  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Room  1500,  Washington,  D.C.  20460. 
Public  comments  on  this  rulemaking 
will  be  accepted  until  May  10, 1999. 


Docket.  A  docket  containing 
supporting  information  used  in 
developing  this  direct  final  rule 
amendment  is  available  for  public 
inspection  and  copying  at  the  EPA's 
docket  office  located  at  the  above 
address  in  Room  M-1500,  Waterside 
Mall  (ground  floor).  The  public  is 
encouraged  to  phone  in  advance  to 
review  docket  materials.  Appointments 
can  be  scheduled  by  phoning  the  Air 
Docket  Office  at  (202)  260-7548.  Refer 
to  Docket  No.  A-91-31.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Aston,  U.S.  Environmental 
Protection  Agency,  Policy,  Planning, 
and  Standards  Group,  Emission 
Standards  Division,  Mail  Drop  13, 
Research  Triangle  Park,  NC  27711; 
electronic  mail  address 
aston.michele^pa.gov;  telephone 
number  (919)  541-2363;  facsimile 
number  (919)  541-0942. 
SUPPLEMENTARY  INFORMATION:  We  are 
publishing  this  rule  amendment  without 
prior  proposal  because  we  consider  this 
to  be  a  noncontroversial  amendment, 
and  we  do  not  expect  to  receive  any 
adverse  comment.  We  believe  that  this 
change  to  the  previously  promulgated 
rule  will  increase  compliance  flexibility 
for  affected  sources  without  any  adverse 
environmental  consequences.  However, 
in  the  "Proposed  Rules"  section  of  this 
Federal  Register  publication,  we  are 
publishing  a  separate  dociunent  that 
will  serve  as  the  proposal  for  this 
amendment,  in  the  event  we  receive 
adverse  comment  or  a  hearing  request 
and  this  direct  final  rule  is  subsequently 
withdrawn.  This  final  rule  amendment 
will  be  effective  on  June  8, 1999  without 
further  notice,  unless  we  receive 
adverse  comment  on  this  rulemaking  by 
May  10, 1999  or  a  request  for  a  hearing 
concerning  the  accompanying  proposed 
rule  is  received  by  EPA  by  April  19, 
1999.  If  EPA  receives  timely  adverse 
comment  or  a  timely  hearing  request, 
we  will  publish  a  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  direct  final  rule  will  not  take 
effect.  In  that  event,  we  will  address  all 
public  comments  in  a  subsequent  final 
rule,  based  on  the  proposed  rule 
amendment  published  in  the  "Proposed 
Rides"  section  of  this  Federal  Register 
document.  The  EPA  will  not  provide 
further  opportunity  for  public  comment 
on  this  action.  Any  parties  interested  in 
commenting  on  this  amendment  must 
do  so  at  this  time. 

Regulated  entities.  Entities  potentially 
regulated  by  this  action  include  any 
facility  engaged  in  the  surface  coating  of 
magnetic  tape.  This  includes,  but  is  not 


limited  to,  the  following  magnetic  tape 
products:  audio  and  video  recording 
tape,  computer  tape,  the  magnetic 
stripes  of  media  involved  in  credit  cards 
and  toll  tickets,  bank  transfer  ribbons, 
instnunentation  tape,  and  dictation 
tape.  Regulated  categories  and  entities 
are  shown  in  Table  1. 

Table  1.— Regulated  Categories 
AND  Entities 


Entity  category 

Description 

Industrial 

Any  facility 

that  is  en- 

gaged In 

the  surface 

coating  of 

magnetic 

tape  (SIC 

3695  & 

2675). 

Federal  Govemment:  Not  af- 

fected 

State/Locai/Tribal  Govem- 

ment: Not  affected 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  gmde 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  the  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated. 

Internet.  The  text  of  this  Federal 
Register  dociunent  is  also  available  on 
the  EPA's  web  site  on  the  Internet  under 
recently  signed  rules  at  the  following 
address:  http://www.epa.gov/ttn/oarpg/ 
rules.htmJ.  The  EPA's  Office  of  Air  and 
Radiation  (OAR)  homepage  on  the 
Internet  also  contains  a  wide  range  of 
information  on  the  air  toxics  program 
and  many  other  air  pollution  programs 
and  issues.  The  OAR's  homepage 
address  is:  http://www.epa.gov/oar/. 

Electronic  Access  and  Fihng 
Addresses.  The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
ndemaking  under  Docket  No.  A-91-31 
(including  comments  and  data 
submitted  electronically).  A  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  confidential 
business  information  (CBI),  is  available 
for  inspection  frtim  8  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  address  listed  in  the 
ADDRESSES  section  at  the  beginning  of 
this  preamble. 

Interested  parties  may  submit 
comments  on  this  rulemaking 
electronically  to  the  EPA's  Air  and 
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Radiation  Docket  and  Infonnation 
Center  at:  "A-and-R- 
Docket@epamail.epa.gov."  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  6.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  nimiber 
(A-91-31).  No  CBI  should  be  submitted 
through  electronic  mail.  Electronic 
comments  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Outline.  The  infonnation  in  this 
preamble  is  organized  as  follows: 

I.  Authority 
n.  Background 

m.  Regulatory  Requirements  and 
Performance  Standards 

A.  Original  compliance  option  for  solvent 
storage  tanks 

B.  What  information  we  used  to  establish 
the  new  compliance  option 

C.  Why  we  chose  to  allow  the  new 
compliance  option 

D.  How  the  new  compliance  option  affects 
you  as  a  manufactiuer 

IV.  Administrative  Requirements 

A.  Executive  Order  12866:  "Significant 
Regulatory  Action  Determination" 

B.  Regulatory  Flexibility 

C.  Paperwork  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Docket 

F.  Executive  Order  12875:  Enhancing  the 
Intergovernmental  Partnership 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13084:  Consultation 

and  Coordination  with  Indian  Tribal 

Governments 
I.  Submission  to  Congress  and  the  General 

Accounting  Office 
).  National  Technology  Transfer  and 

Advancement  Act 

I.  Authority 

The  statutory  authority  for  this  action 
is  provided  by  sections  101, 112, 114, 
116,  and  301  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  7401,  7412,  7414. 
7416,  and  7601). 

n.  Background 

On  December  15, 1994,  we  published 
in  the  Federal  Register  the  final  rule 
containing  national  standards  for 
reducing  HAP  in  facilities  that 
manufacture  magnetic  tape  (see  59  FR 
64580).  Since  then,  a  regulated  facility 
has  asked  us  to  consider  alternative 
compliance  options  for  a  narrow  aspect 
of  the  regidation. 

lliis  amendment  is  very  similar  to  the 
existing  provision  at  40  CFR 
63.703(c)(4),  but  adds  an  optional 
approach  for  compliance.  The  new 
approach  requires  the  same  enhanced 
control  efficiency  for  coating  operations 


as  required  by  the  provisions  published 
in  1994.  We  expect  this  amendment  to 
protect  the  environment  as  well  as  the 
rule  published  in  1994,  while  offering 
the  regulated  commimity  more 
flexibility  for  compliance. 

m.  Regulatory  Requirements  and 
Performance  Standards 

A.  Original  Compliance  Option  for 
Solvent  Storage  tanks 

In  the  final  rule  published  in  1994,  we 
included  a  compliance  option  for 
owners  or  operators  of  facilities  that 
manufacture  magnetic  tape  (referred  to 
as  operators  in  the  rest  of  this 
preamble).  It  allows  them  to  leave 
imcontroUed  the  emissions  £rom  certain 
solvent  storage  tanks  in  return  for  better 
controlling  the  largest  emissions  source 
at  their  facilities.  Through  that 
alternative  compliance  provision,  we 
allow  operators  to  vent  emissions  from 
these  tanks  to  the  atmosphere,  rather 
than  routing  them  through  a  control 
device.  (See  40  CFR  63.703(c)(4)— as 
published  December  15, 1994 — for  this 
option.)  As  explained  in  the  1994 
preamble,  we  concluded  then  that 
added  control  at  the  coating  operations 
would  ofket  emissions  from  the 
uncontrolled  storage  tanks  (see  59  FR 
64590-64592,  December  15,  1994.) 

B.  What  Information  We  Used  To 
Establish  the  New  Compliance  Option 

Since  1994,  we've  received  detailed 
technical  information  from  a  facility 
that  manufactures  magnetic  tape  (see 
Docket  No.  A-91-31).  It  compares 
estimates  for  HAP  emissions  from 
uncontrolled  solvent  storage  tanks  to 
those  for  uncontrolled  pieces  of  mix 
preparation  equipment.  The  facility 
asked  us  to  allow  more  flexibility  in  the 
types  of  equipment  that  can  be  left 
uncontrolled  in  exchange  for  a  higher 
level  of  control  of  the  coating  operations 
at  the  facility.  In  evaluating  this  request, 
we've  generally  compared  the  amount  of 
HAP  emissions  that  may  be 
imcontrolled  imder  the  1994  published 
rule's  alternative  provision  with  those 
HAP  emissions  that  may  be 
uncontrolled  under  the  added  options 
in  today's  rule.  For  this  analysis,  we 
incorporate  by  reference  our  rationale 
for  the  existing  alternative  compliance 
options  which  was  included  in  our 
preamble  for  the  1994  published  rule. 

At  magnetic  tape  manufacturing 
facilities,  solvent  storage  tanks  and  mix 
preparation  equipment  are  typically 
covered,  even  if  the  headspace  vapors 
aren't  vented  to  a  control  device. 
Emissions  &t>m  a  given  solvent  storage 
tank  at  a  manufactiuing  facility  vary 
depending  on  throughput,  tank  size, 


solvents  stored  in  the  tanks,  and  other 
factors.  Emissions  irom  a  given  piece  of 
mix  preparation  equipment  vary  for 
similar  reasons,  and  also  vary  based  on 
the  amount  that  the  temperature  of  the 
mix  increases  during  mixing. 

The  facility's  detailed  technical 
information  estimates  their  maximum 
potential  emissions  under  process 
constraints  in  the  milling  operations. 
The  facility's  solvent  storage  tanks  and 
mix  preparation  equipment  have 
varying  characteristics,  including 
capacity.  Their  largest  tanks  and  mix 
preparation  equipement  are  20,000 
gallons  and  1200  gallons,  respectively. 
The  solvent  storage  tanks  have  fixed 
roofs  with  conservation  vents,  so  the 
facility  used  standard  calculations  for 
these  tanks  to  estimate  emissions.  For 
solvent  recovery  tanks,  they  believed 
this  method  may  not  be  appropriate 
because  they  maintain  most  tanks  at 
nearly  constant  levels  with  a 
mechanical  weir.  However,  we  don't 
know  of  a  better  way  to  calculate 
emissions  for  these  tanks,  so  we'd  use 
the  same  method  unless  rigorous 
monitoring  ensured  a  constant  level  of 
liquid  in  the  tank.  Therefore,  we 
decided  to  include  tanks  itom  the 
solvent  recovery  unit  in  our  evaluation 
of  the  data. 

The  facility  estimated  emissions  for 
their  mix  preparation  equipment  using 
our  calculation  methods  for  batch 
processes,  which  we  believe  is 
appropriate  for  this  application.  In 
developing  the  regulations,  we 
estimated  emissions  from  the  entire  mix 
preparation  operation.  But  their  method 
estimates  emissions  for  pieces  of  mix 
equipment,  which  requires  more 
detailed  information  tiian  we  had  while 
developing  the  regulations.  At  the  same 
time,  we  believe  tibis  facility's  solvent 
storage  tanks  and  mix  preparation 
equipment  are  representative  of  the 
tanks  and  equipment  used  by  the  rest  of 
the  reg\ilated  magnetic  tape  industry,  so 
we  used  their  data  to  analyze  the 
requested  alternative  compliance 
approach. 

C.  Why  We  Chose  To  Allow  the  New 
Compliance  Option 

The  1994  published  rule  restricts  the 
capacity  of  the  solvent  storage  tanks  we 
allowed  to  be  uncontrolled  to  20,000 
gallons  each  but  doesn't  restrict  other 
parameters  that  affect  emissions. 
Therefore,  we  believe  it's  reasonable  to 
use  the  highest  emitting  tanks  in  this 
comparison  if  they  don't  exceed  the 
capacity  restriction.  For  the  magnetic 
tape  manufacturing  facility  we  studied, 
we  found  the  maximimi  potential  HAP 
emissions  from  a  solvent  storage  tank 
and  from  a  piece  of  mix  preparation 
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equipment  were  1.6  tons/yr  (tpy)  and 
1.9  tpy,  respectively. 

Because  maximum  emissions  are 
similar,  we  believe  it's  reasonable  for 
facility  operators  to  leave  uncontrolled 
some  mix  preparation  equipment  and 
some  solvent  storage  tanks,  if  they  better 
control  their  coating  operations.  But 
they  must  leave  fewer  pieces  of  mix 
preparation  equipment  uncontrolled 
because  the  maximum  emissions  from 
mix  preparation  equipment  are  greater 
than  those  from  solvent  storage  tanks. 
Also,  some  tanks  had  emissions  as  low 
as  0.01  tpy,  whereas  the  lowest  level  for 
mix  preparation  equipment  was  0.1  tpy. 
Based  on  all  the  data,  it's  reasonable  to 
allow  manufactxuers  to  leave 
uncontrolled  half  as  many  pieces  of  mix 
preparation  equipment  as  of  solvent 
storage  tanks.  This  2-to-l  ratio  makes  up 
for  the  wider  range  of  HAP  emissions  in 
the  tanks. 

As  noted  above,  the  1994  published 
rule's  alternative  compliance  approach 
limits  the  capacity  of  solvent  storage 
tanks  that  can  be  left  uncontrolled.  Our 
amendment  also  uses  a  capacity  limit  of 
1,200  gallons  for  each  piece  of  mix 
preparation  equipment  that  can  be  left 
imcontrolled.  We  believe  the  equipment 
at  this  facility  is  representative  of 
equipment  in  the  industry.  In  any  case, 
limiting  maximum  capacity  makes  sure 
the  size  of  uncontrolled  mix  preparation 
equipment  is  no  larger  than  the  size 
used  for  the  estimates  supporting  this 
amendment. 

D.  How  the  New  Compliance  Option 
Affects  You  as  a  Manufacturer 

Today's  final  rule  amendment  affects 
you  if,  as  a  facility  ovtmer  or  operator, 
you  choose  to  increase  the  overall 
control  efficiency  of  your  coating 
operations  for  magnetic  tape.  As  the 
final  rule  was  published  in  1994,  40 
CFR  63.703(c)  allowed  you  to  leave  HAP 
solvent  storage  tanks  uncontrolled  if 
you  increase  the  overall  control 
efficiency  of  your  coating  operations. 
Under  today's  final  rule  amendment, 
you  may  still  leave  uncontrolled  10, 15, 
or  20  tanks  in  exchange  for  controlling 
your  coating  operations  to  an  overall 
efficiency  of  97,  98,  or  99  percent, 
respectively.  Under  today's  amendment, 
however,  you  may  leave  imcontrolled 
one  piece  of  mix  preparation  equipment 
in  exchange  for  two  solvent  storage 
tanks  left  uncontrolled  imder  the  1994 
rule.  For  example,  you  could  leave 
imcontrolled  six  solvent  storage  tanks 
and  two  pieces  of  mix  preparation 
equipment  if  you  achieve  an  overall 
efficiency  of  97  percent — instead  of  10 
solvent  storage  tanks.  See  the 
amendment  to  40  CFR  63.703(c)(4)  for 


combinations  you  may  use  to  comply 
with  the  new  alternative  provisions. 

We  believe  this  amendment  will  limit 
HAP  emissions  from  facilities  that 
manufacture  magnetic  tape  at  least  as 
much  as  provisions  in  the  1994  rule. 
Furthermore,  the  amendment  will  give 
you  more  flexibility  to  meet  the 
regulation.  We  don't  expect  our 
amendment  to  pose  any  problems  for 
enforcement  or  permitting  because  it's 
essentially  similar  to  the  1994  rule, 
which  affected  facilities  are  following 
now.  We  expect  you'll  like  this 
amendment  because  you  may  be  able  to 
save  money  and  other  resources, 
compared  to  the  compliance  approaches 
under  the  1994  rule.  Also,  if  you  decide 
not  to  follow  the  amended  provisions, 
they  won't  burden  you — they  merely 
give  you  another  option,  and  the 
regulation  is  otherwise  virtually 
unchanged. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866:  "Significant 
Regulatory  Action  Determination' 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  of  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  the  annualized  cost  of  this 
final  rule  amendment  would  be 
significantly  less  than  $100  million  and 
would  not  meet  any  of  the  other  criteria 
specified  in  the  Executive  Order,  it  has 
been  determined  that  this  action  is  not 
a  "significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866,  and 
is  therefore  not  subject  to  0MB  review. 

Executive  Order  12866  also 
encourages  agencies  to  provide  a 
meaningful  public  comment  period,  and 


suggests  that  in  most  cases  the  conunent 
period  should  be  60  days.  However,  in 
consideration  of  the  very  limited  scope 
of  this  amendment,  the  EPA  considers 
30  days  to  be  sufficient  in  providing  a 
meaningful  public  comment  period  for 
this  rulemaking. 

B.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  The 
EPA  determined  that  this  amendment  to 
the  Magnetic  Tape  Manufacturing 
Operations  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  EPA  has  also  determined 
that  is  not  necessary  to  prepare  a 
regulatory  flexibility  analysis  in 
connection  with  this  action. 

C.  Paperwork  Reduction  Act 

This  amendment  does  not  include  or 
create  any  information  collection 
activities  subject  to  the  Paperwork 
Reduction  Act,  and  therefore  no 
information  collection  request  (ICR)  will 
be  submitted  to  0MB  for  review  in 
compliance  with  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501,  et  seq. 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pubhc 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Fedend  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
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Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regiUatory  requirements 
that  may  significantly  or  imiquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affiected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovemmentsd  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

As  noted  above,  this  amendment  is  of 
very  narrow  scope,  and  provides  a 
compliance  alternative  very  similar  to 
one  already  available  in  the 
promulgated  regidation.  The  EPA  has 
determined  that  this  action  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  EPA  has  also  determined 
that  this  action  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditines  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  Thus,  today's  action  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

E.  Docket 

The  docket  includes  an  organized  and 
complete  file  of  all  the  information 
upon  which  EPA  relied  in  taking  this 
direct  final  action.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket,  except  for  certain 
interagency  documents,  vrill  serve  as  the 
record  for  judicial  review.  (See  CAA 
section  307(d)(7)(A).) 

F.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute  and  that  creates 
a  mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments,  tf 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  the  EPA's 


prior  consultation  with  representatives 
of  affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  the  EPA 
to  develop  an  effective  process 
permitting  elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regidatory  proposals  containing 
simificant  unfunded  mandates*" 

Today's  action  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  amendments  to  the 
rule  do  not  impose  any  new  or 
additional  enforceable  duties  on  these 
entities.  Accordingly,  the  requirements 
of  section  1(a)  of  Executive  Order  12875 
do  not  apply  to  this  action. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  FUsks 

Executive  Order  13045  appUes  to  any 
rule  that  the  EPA  determines  (1) 
economically  significant  as  defined 
under  E.0. 12866,  and  (2)  the 
environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  amendment  to  the  National 
Emissions  Standards  for  Magnetic  Tape 
Manufacturing  Operations  is  not  subject 
to  E.O.  13045,  entitled  Protection  of 
Children  from  Enviromnental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23, 1997),  because  it  is  not  an 
economically  significant  regulatory 
action  as  defined  by  E.O.  12866,  and  it 
does  not  address  an  environmental 
health  or  safety  risk  that  would  have  a 
disproportionate  effect  on  children. 

H.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Govenunents 

Under  Executive  Order  13084,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significantly  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  commimities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 


governments,  or  EPA  considts  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separate 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  the 
EPA's  prior  consultation  with 
representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  the  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  govenunents  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  imiquely 
affect  their  communities." 

This  amendment  to  National 
Emissions  Standards  for  Magnetic  Tape 
Manufacturing  Operations  does  not 
significantly  or  imiquely  affect  the 
communities  of  Indian  tribal 
governments.  The  amendments  to  the 
rule  do  not  impose  any  new  or 
additional  enforceable  duties  on  these 
entities.  Accordingly,  the  requirements 
of  section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  action. 

/.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
general  of  the  General  Accounting 
'  Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  action  to 
amend  the  currently  effective  rule  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

/.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTA),  Public  Law  104-113 
(March  7, 1996),  the  EPA  is  required  to 
use  voluntary  consensus  standards  in  its 
regulatory  and  procurement  activities 
imless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  which  are  adopted  by 
voluntary  consensus  standard  bodies. 
Where  available  and  potentially 
applicable  voluntary  consensus 
standards  are  not  used  by  the  EPA,  the 
NTTA  requires  the  Agency  to  provide 
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Congress,  through  OMB,  an  explanation 
of  the  reasons  for  not  using  such 
standards.  This  action  does  not  put  forth 
any  technical  standards;  therefore, 
consideration  of  voluntary  consensus 
standards  was  not  required. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Coating  operation. 
Hazardous  air  pollutant.  Magnetic  tape 
manufacturing.  Mix  preparation 
equipment.  Solvent  storage  tank. 

Dated:  April  1,1999. 
Carol  M.  Browner, 

Administrator. 

Chapter  I,  Part  63  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  EE— National  Emission 
Standards  for  Magnetic  Tape 
Manufacturing  Operations 

2.  Section  63.703  is  amended  by 
revising  paragraph  (c)(4)  (i),  (ii)  and  (iii) 
to  read  as  follows: 

§63.703    Standards. 

***** 

(c)*  *  * 

(4)  In  lieu  of  controlling  HAP 
emissions  from  each  solvent  storage 
tank  and  piece  of  mix  preparation 
equipment  to  the  level  required  by 
paragraph  (c)(1)  of  this  section,  an 
owner  or  operator  of  an  affected  source 
may  elect  to  comply  with  one  of  the 
options  set  forth  in  paragraph  (c)(4){i), 
(ii)  or  (iii)  of  this  section. 

(i)  Control  HAP  emissions  from  all 
coating  operations  by  an  overall  HAP 
control  efficiency  of  at  least  97  percent 
in  lieu  of  either 

(A)  Controlling  up  to  10  HAP  solvent 
storage  tanks  that  do  not  exceed  20,000 
gallons  each  in  capacity;  or 

(B)  Controlling  1  piece  of  mix 
preparation  equipment  that  does  not 
exceed  1,200  gallons  in  capacity  and  up 
to  8  HAP  solvent  storage  tanks  that  do 
not  exceed  20,000  gallons  each  in 
capacity;  or 

(C)  Controlling  up  to  2  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  6  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 


(D)  Controlling  up  to  3  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  4  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(E)  Controlling  up  to  4  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1 ,200  gallons  each  in  capacity 
and  up  to  2  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(F)  Controlling  up  to  5  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity. 

(ii)  Control  HAP  emissions  from  all 
coating  operations  by  an  overall  HAP 
control  efficiency  of  at  least  98  percent 
in  lieu  of  either: 

(A)  Controlling  up  to  15  HAP  solvent 
storage  tanks  that  do  not  exceed  20,000 
gallons  each  in  capacity;  or 

(B)  Controlling  1  piece  of  mix 
preparation  equipment  that  does  not 
exceed  1 ,200  gallons  in  capacity  and  up 
to  13  HAP  solvent  storage  tanks  that  do 
not  exceed  20,000  gallons  each  in 
capacity;  or 

(C)  Controlling  up  to  2  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1 ,200  gallons  each  in  capacity 
and  up  to  11  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(D)  Controlling  up  to  3  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  9  hAp  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(E)  Controlling  up  to  4  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  7  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(F)  Controlling  up  to  5  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1 ,200  gallons  each  in  capacity 
and  up  to  5  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(G)  Controlling  up  to  6  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  3  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(H)  Controlling  up  to  7  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1 ,200  gallons  each  in  capacity 
and  up  to  1  HAP  solvent  storage  tank 
that  does  not  exceed  20,000  gallons  in 
capacity. 

(iii)  Control  HAP  emissions  itom  all 
coating  operations  by  an  overall  HAP 
control  efficiency  of  at  least  99  percent 
in  lieu  of  either: 


(A)  Controlling  up  to  20  HAP  solvent 
storage  tanks  that  do  not  exceed  20,000 
gallons  each  in  capacity;  or 

(B)  Controlling  1  piece  of  mix 
preparation  equipment  that  does  not 
exceed  1 ,200  gallons  in  capacity  and  up 
to  18  HAP  solvent  storage  tanks  that  do 
not  exceed  20,000  gallons  each  in 
capacity;  or 

(C)  Controlling  up  to  2  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1 ,200  gallons  each  in  capacity 
and  up  to  16  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

P)  Controlling  up  to  3  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  14  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(E)  Controlling  up  to  4  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  12  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(F)  Controlling  up  to  5  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  10  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(G)  Controlling  up  to  6  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  8  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(H)  Controlling  up  to  7  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  6  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(I)  Controlling  up  to  8  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  4  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(J)  Controlling  up  to  9  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  2  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(K)  Controlling  up  to  10  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity. 

***** 

(FR  Doc.  99-8779  Filed  4-8-99;  8:45  am] 
BILUNG  CODE  68aO-5»-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-6321-7] 
RIN  2060-AH71 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Amendment  for  Hazardous 
Air  Pollutants  Emissions  From 
Magnetic  Tape  Manufacturing 
Operations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
amend  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
From  Magnetic  Tape  Manufacturing 
Operations,  codified  as  subpart  EE  to  40 
CFR  part  63.  The  existing  standards 
allow  facility  owners  or  operators  to 
leave  a  limited  number  of  solvent 
storage  tanks  uncontrolled  if  they 
control  coating  operations  at  a  level 
greater  than  the  standards  otherwise 
require.  EPA  is  publishing  this  proposed 
amendment  to  provide  another 
compliance  option  for  facility  owners 
and  operators.  If  facility  owners  or 
operators  increase  the  control  of 
hazardous  air  pollutant  (HAP)  emissions 
'firom  coating  operations  beyond  what 
the  standards  otherwise  require,  this 
final  amendment  gives  them  the  choice 
of  leaving  a  limited  number  of  solvent 
storage  tanks  and/or  a  limited  number  of 
pieces  of  mix  preparation  equipment 
uncontrolled.  EPA  believes  this 
proposed  amendment  will  not  decrease 
the  stringency  of  the  existing  standards. 

We  don't  consider  this  amendment 
controversial  and  expect  no  negative 
comments,  so  we're  also  publishing  it  as 
a  direct  final  rule  in  the  Final  Rules 
section  of  this  Federal  Register 
publication.  We'll  consider  any  negative 
comments  about  today's  direct  final  rule 
to  also  be  negative  comments  about  this 
proposal.  We'll  take  no  further  action 
unless,  within  the  time  allowed  (see 
DATES,  below),  we  receive  negative 
comments  about  the  proposal  or  final 
rule,  or  we  receive  a  request  for  a  public 
hearing  on  the  proposal.  If  we  take  no 
further  action,  the  amendment  will 
become  effective  on  the  date  in  the 
DATES  section  of  the  associated  direct 
final  rule. 

DATES:  Ck>mments.  The  EPA  will  accept 
comments  regarding  the  proposed 
amendment  on  or  before  May  10, 1999. 
Additionally,  a  public  hearing  regarding 
the  proposed  amendment  will  be  held  if 
anyone  requesting  to  speak  at  a  pubUc 


hearing  contacts  the  EPA  by  April  19, 
1999.  If  a  hearing  is  requested,  the 
hearing  will  be  held  at  the  EPA  Office 
of  Adininistration  Auditorium,  Research 
Triangle  Park,  NC.  on  April  30, 1999 
beginning  at  10:00  a.m..  For  more 
information  about  submittal  of 
conunents  and  requesting  a  public 
hearing,  see  the  SUPPLEMENTARY 
INFORMATION  section  in  this  preamble. 
ADDRESSES:  Comments.  Interested 
parties  having  comments  on  this  action 
may  submit  these  comments  in  writing 
(original  and  two  copies,  if  possible)  to 
Docket  No.  A-91-31  at  the  following 
address:  Air  and  Radiation  Docket  and 
Information  Center  (6102),  US 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Room  1500.  Washington, 
D.C.  20460.  The  EPA  requests  that  a 
separate  copy  of  the  comments  also  be 
sent  to  the  contact  person  listed  in  the 
following  paragraph  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Aston,  U.S.  Environmental 
Protection  Agency,  Policy,  Planning, 
and  Standards  Group,  Emission 
Standards  Division,  Mail  Drop  13, 
Research  Triangle  Park,  NC  27711; 
electronic  mail  address 
.  aston.michele@epamail.epa.gov; 
telephone  number  (919)  541-2363; 
facsimile  number  (919)  541-0942. 
SUPPLEMENTARY  INFORMATION:  Regulated 
entities.  Entities  potentially  regulated  by 
this  action  include  any  facility  that  is 
engaged  in  the  surface  coating  of 
magnetic  tape.  This  includes,  but  is  not 
limited  to,  the  following  magnetic  tape 
products:  audio  and  video  recording 
tape,  computer  tape,  the  magnetic 
stripes  of  media  involved  in  credit  cards 
and  toll  tickets,  bank  transfer  ribbons, 
instrumentation  tape,  and  dictation 
tape.  Regulated  categories  and  entities 
are  shown  in  Table  1. 

Table  1  .—Regulated  Categories 
AND  Entities 


Entity  category 

Description 

Industrial 

Any  facility  ttiat  is  en- 

gaged In  ttie  sur- 

face coating  of 

magnetic  tape  (SIC 

3695  &  2675) 

Federal  Government 

Not  affected. 

State/Local/Tribal 

Government:  Not 

affected. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  3iis  action.  This  table  lists 
the  types  of  entities  that  the  EPA  is  now 
aware  could  potentially  be  regulated  by 


this  action.  Other  types  of  entities  not 
listed  in  the  table  coidd  also  be 

Tlated. 
temet.  The  text  of  this  Federal 
Register  document  is  also  available  on 
the  EPA's  web  site  on  the  Internet  imder 
recenUy  signed  rules  at  the  following 
address:  http://wrww.epa.gov/ttn/oarpg/ 
rules.html.  The  EPA's  Office  of  Air  and 
Radiation  (OAR)  homepage  on  the 
Internet  also  contains  a  wide  range  of 
information  on  the  air  toxics  program 
and  many  other  air  pollution  programs 
and  issues.  The  OAR's  homepage 
address  is:  htti)://www.epa.gov/oar/. 

Electronic  Access  and  Filing 
Addressei.  The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  imder  Docket  No.  A-91-31 
(including  comments  and  data 
submitted  electronically).  A  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  confidential 
business  information  (CBI),  is  available 
for  inspection  fi-om  8  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  address  listed  in  the 
ADDRESSES  section  at  the  begiiming  of 
this  preamble  document. 

Interested  parties  having  conunents 
on  this  action  may  submit  these 
conunents  electronically  to  the  EPA's 
Air  and  Radiation  Docket  and 
Information  Center  at:  "A-and-R- 
Docket@epamail.epa.gov."  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  6.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(A-91-31).  No  CBI  shoiUd  be  submitted 
through  electronic  mail.  Electronic 
conunents  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Public  Hearing.  If  EPA  receives  a 
request  to  make  an  oral  presentation  at 
a  hearing  concerning  this  proposal  by 
April  19, 1999,  the  public  hearing  will 
be  held  at  the  EPA  Office  of 
Administration  Auditoriiun,  Research 
Triangle  Park,  NC  on  April  30.  1999 
beginning  at  10  a.m.  Persons  interested 
in  making  an  oral  presentation  or 
inquiring  as  to  whether  a  hearing  is  to 
be  held  should  contact  Michele  Aston, 
(see  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  preamble  dociunent.) 

Docket.  Docket  A-91-31  contains  the 
supporting  information  for  the  original 
N'ESHAP  and  this  action.  This  Federal 
Register  document  and  other  materials 
related  to  this  proposed  rule  are 
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available  for  review  in  the  docket.  The 
docket  is  available  for  public  inspection 
and  copying  at  the  EPA's  docket  office 
located  at  the  above  address  in  Room 
M-1500,  Waterside  Mall  (ground  floor). 
The  public  is  encouraged  to  phone  in 
advance  to  review  docket  materials. 
Appointments  can  be  scheduled  by 
phoning  the  Air  Docket  Office  at  (202) 
260-7548.  A  reasonable  fee  may  be 
charged  for  copying  docket  materials. 

Outline.  The  information  in  this 
preamble  is  organized  as  follows: 

I.  Authority 

II.  Background 

III.  Proposed  Amendment 

IV.  Administrative  Requirements 

A.  Public  Hearing 

B.  Executive  Order  12866:  "Significant 
Regulatory  Action  Determination' 

C.  Regulatory  Flexibility 

D.  Paperwork  Reduction  Act 

E.  Unfunded  Mandates  Reform  Act 

F.  Docket 

G.  Executive  Order  12875:  Enhancing  the 
Intergovernmental  Partnership 

H.  Executive  Order  13045:  Protection  of 

Children  from  Environmental  Health 

Risks  and  Safety  Risks 
I.  Executive  Order  13084:  Consultation  and 

Coordination  with  Indian  Tribal 

Governments 
J.  National  Technology  Transfer  and 

Advancement  Act 

I.  Authority 

The  statutory  authority  for  this  action 
is  provided  by  sections  101, 112, 114, 
116,  and  301  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  7401,  7412,  7414, 
7416,  and  7601). 

n.  Background 

On  December  15, 1994,  we  published 
in  the  Federal  Register  the  final  rule 
containing  national  standards  for 
reducing  HAP  in  facilities  that 
manufacture  magnetic  tape  (see  59  FR 
64580).  Since  then,  a  regulated  facility 
has  asked  us  to  consider  alternative 
compliance  options  for  a  narrow  aspect 
of  the  regulation. 

This  proposed  amendment  is  very 
similar  to  the  existing  provision  at  40 
CFR  63.703(c)(4)  but  adds  an  optional 
approach  for  compliance.  The  new 
approach  requires  the  same  enhanced 
control  efficiency  for  coating  operations 
as  existing  provisions.  We  expect  this 
proposed  amendment  to  protect  the 
environment  as  well  as  the  rule  issued 
in  1994  while  offering  the  regulated 
community  more  flexibility  for 
compliance. 

m.  Proposed  Amendment 

We're  proposing  to  amend  the 
emission  standards  for  magnetic  tape 
manufacturing  so  facilities  will  have 
another  compliance  option  if  they 
choose  to  control  their  coating 


operations  to  an  overall  HAP  reduction 
efficiency  greater  than  95%.  Under  the 
existing  standards,  facility  owners  or 
operators  may  choose  to  control  HAP 
emissions  for  all  coating  operations  by 
an  overall  efficiency  of  at  least  97% , 
98%,  or  99%,  instead  of  controlling  10, 
15,  or  20  HAP  solvent  storage  tanks, 
respectively.  This  amendment  wotdd 
allow  them  to  control  their  coating 
operations  to  those  higher  efficiencies  in 
exchange  for  leaving  uncontrolled  a 
limited  niunber  of  pieces  of  mix 
preparation  equipment,  combined  yn\h 
a  limited  niunber  of  HAP  solvent  storage 
tanks. 

For  further  information  on  this 
proposed  amendment  and  our  rationale, 
see  the  associated  direct  final  rule 
published  in  the  Final  Rules  section  of 
today's  Federal  Register.  We 
incorporate  all  such  information  in  this 
proposal  by  reference. 

TV.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  provide  opportunity  for 
interested  persons  to  make  verbal 
presentations  regarding  this  regulation 
in  accordance  with  42  U.S.C.  7004(b)(1); 
40  CFR  part  25.  Persons  wishing  to 
make  a  verbal  presentation  on  this 
proposed  rule  amendment  must  contact 
Michele  Aston  of  the  U.S.  EPA,  at  the 
address  given  in  the  ADDRESSES  section 
of  this  document,  no  later  than  April  19, 
1999.  If  a  public  hearing  is  held,  written 
statements  may  be  submitted  at  the 
hearing,  and  EPA  will  also  include  in 
the  record  any  rebuttal  or 
supplementary  information  submitted 
in  written  form  within  30  days 
following  the  date  of  the  hearing.  Any 
written  statements  not  submitted  at  the 
hearing  should  be  sent  to  EPA  at  the 
addresses  given  in  the  ADDRESSES 
section  of  this  docimient.  If  a  public 
hearing  is  held,  a  verbatim  transcript  of 
the  hearing,  and  written  statements 
provided  at  or  follovring  the  hearing 
will  be  available  for  inspection  and 
copying  during  normal  business  hoius 
at  the  EPA  address  for  docket  inspection 
given  in  the  ADDRESSES  section  of  this 
preamble. 

B.  Executive  Order  12866:  "Significant 
Regulatory  Action  Determination" 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 


regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviroimient,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
conununities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  of  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  the  annualized  cost  of  the 
proposed  rule  amendment  would  be 
significantly  less  than  $100  million  and 
would  not  meet  any  of  the  other  criteria 
specified  in  the  Executive  Order,  it  has 
been  determined  that  this  action  is  not 
a  "significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866,  and 
is  therefore  not  subject  to  OMB  review. 

Executive  Order  12866  also 
encourages  agencies  to  provide  a 
meaningful  public  comment  period,  and 
suggests  that  in  most  cases  the  comment 
period  should  be  60  days.  However,  in 
consideration  of  the  very  limited  scope 
of  this  amendment,  the  EPA  considers 
30  days  to  be  sufficient  in  providing  a 
meaningful  public  comment  period  for 
this  regulatory  action. 

C.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  The 
EPA  determined  that  this  amendment  to 
the  Magnetic  Tape  Manufacturing 
Operations  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  EPA  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities. 

D.  Paperwork  Reduction  Act 

This  amendment  does  not  include  or 
create  any  information  collection 
activities  subject  to  the  Paperwork 
Reduction  Act,  and  therefore  no 
information  collection  request  (ICR)  will 
be  submitted  to  OMB  for  review  in 
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compliance  with  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501,  et  seq. 

E.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
govenmient  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advisiog 
small  governments  on  compliance  with 
the  regulatory  requirements. 

As  noted  above,  this  proposed 
amendment  is  of  very  narrow  scope,  and 
provides  a  compliance  alternative  very 
similar  to  one  already  available  in  the 
promulgated  regidation.  The  EPA  has 
determined  that  this  action  contains  no 
regulatory  requirements  that  might 
significantly  or  imiquely  affect  small 
governments.  EPA  has  also  determined 
that  this  action  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  Thus,  today's  action  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 


F.  Docket 

The  docket  is  an  organized  and 
complete  file  of  the  administrative 
record  upon  which  any  final  rule  is 
based.  The  docketing  system  is  intended 
to  allow  members  of  the  public  and 
industries  involved  to  readily  identify 
and  locate  documents  so  that  they  can 
effectively  participate  in  the  rulemaking 
process.  All  written  conoments  on  this 
proposal  submitted  in  a  timely  maimer 
will  be  included  in  the  docket.  Along 
with  the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket,  except  for  certain 
interagency  documents,  will  serve  as  the 
record  for  judicial  review.  (See  CAA 
section  307(d)(7)(A).) 

G.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute  and  that  creates 
a  mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  the  EPA's 
prior  considtation  with  representatives 
of  affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  fitim  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  the  EPA 
to  develop  an  effective  process 
permitting  elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  action  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  amendments  to  the 
rule  do  not  impose  any  new  or 
additional  enforceable  duties  on  these 
entities.  Accordingly,  the  requirements 
of  section  1(a)  of  Executive  Order  12875 
do  not  apply  to  this  action. 

H.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  applies  to  any 
rule  that  the  EPA  determines  (1) 
economically  significant  as  defined 
under  E.O.  12866.  and  (2)  the 
environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 


the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  amendment  to  the  National 
Emissions  Standards  for  Magnetic  Tape 
Manufacturing  Operations  is  not  subject 
to  E.O.  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, . 
April  23, 1997),  because  it  is  not  an 
economically  significant  regulatory 
action  as  defined  by  E.O.  12866,  and  it 
does  not  address  an  environmental 
health  or  safety  risk  that  would  have  a 
disproportionate  effect  on  children. 

/.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  the 
EPA  may  not  issue  a  regulation  that  is 
not  required  by  statute,  that 
significantly  or  \miquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  commvmities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separate 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  the 
EPA's  prior  consultation  with 
representatives  of  affected  tribal 
governments,  a  siunmary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  the  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regixlatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  amendments  do  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
government.  The  amendments  to  the 
rule  do  not  impose  any  new  or 
additional  enforceable  duties  on  these 
entities.  Accordingly,  the  requirements 
of  section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  action. 
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/.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTA),  Public  Law  104-113 
(March  7, 1996).  the  EPA  is  required  to 
use  voluntary  consensus  standards  in  its 
regiUatory  and  procurement  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procediu-es,  business 
practices,  etc.)  which  are  adopted  by 
volimtary  consensus  standard  bodies. 
Where  available  and  potentially 
applicable  voluntary  consensus 
standards  are  not  used  by  the  EPA,  the 
NTTA  requires  the  Agency  to  provide 
Congress,  through  0MB,  an  explanation 
of  the  reasons  for  not  using  such 
standards.  This  amendment  does  not 
put  forth  any  technical  standards; 
therefore,  consideration  of  volimtary 
consensus  standards  was  not  required. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Coating  operation. 
Hazardous  air  pollutant,  Magnetic  tape 
manufacturing,  Mix  preparation 
equipment,  Storage  tank. 

Dated:  Aprill.  1999. 
Carol  M.  Browner, 

Administrator. 

Chapter  I,  Part  63  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  EE — National  Emission 
Standards  for  IMagnetic  Tape 
Manufacturing  Operations 

2.  Section  63.703  is  amended  by 
revising  paragraph  (c){4)(i),  (ii)  and  (iii) 
to  read  as  follows: 

§63.703    Standards. 

*        «        *        *        * 

(c)*  *  * 

(4)  In  lieu  of  controlling  HAP 
emissions  from  each  solvent  storage 
tank  and  piece  of  mix  preparation 
equipment  to  the  level  required  by 
paragraph  {c)(l)  of  this  section,  an 
owner  or  operator  of  an  affected  source 
may  elect  to  comply  with  one  of  the 
options  set  forth  in  paragraph  (c)(4)(i), 
(ii),  or  (iii)  of  this  section. 


(i)  Control  HAP  emissions  from  all 
coating  operations  by  an  overall  HAP 
control  efficiency  of  at  least  97  percent 
in  lieu  of  either: 

(A)  Controlling  up  to  10  HAP  solvent 
storage  tanks  that  do  not  exceed  20,000 
gallons  each  in  capacity;  or 

(B)  Controlling  1  piece  of  mix 
preparation  equipment  that  does  not 
exceed  1 ,200  gallons  in  capacity  and  up 
to  8  HAP  solvent  storage  tanks  that  do 
not  exceed  20,000  gallons  each  in 
capacity;  or 

(C)  Controlling  up  to  2  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  6  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(D)  Controlling  up  to  3  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  4  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(E)  Controlling  up  to  4  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  2  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(F)  Controlling  up  to  5  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity. 

(ii)  Control  HAP  emissions  from  all 
coating  operations  by  an  overall  HAP 
control  efficiency  of  at  le«ist  98  percent 
in  lieu  of  either: 

(A)  Controlling  up  to  15  HAP  solvent 
storage  tanks  that  do  not  exceed  20,000 
gallons  each  in  capacity;  or 

(B)  Controlling  1  piece  of  mix 
preparation  equipment  that  does  not 
exceed  1 ,200  gallons  in  capacity  and  up 
to  13  HAP  solvent  storage  tanks  that  do 
not  exceed  20,000  gallons  each  in 
capacity;  or 

(C)  Controlling  up  to  2  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1 ,200  gallons  each  in  capacity 
and  up  to  11  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(D)  Controlling  up  to  3  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  9  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(E)  Controlling  up  to  4  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1 ,200  gallons  each  in  capacity 
and  up  to  7  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(F)  Controlling  up  to  5  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  5  HAP  solvent  storage  tanks 


that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(G)  Controlling  up  to  6  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1 ,200  gallons  each  in  capacity 
and  up  to  3  HAP  solvent  storage  tanks 
that  do  not  exceed  20.000  gallons  each 
in  capacity;  or 

(H)  Controlling  up  to  7  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  1  HAP  solvent  storage  tank 
that  does  not  exceed  20,000  gallons  in 
capacity. 

(iii)  Control  HAP  emissions  from  all 
coating  operations  by  an  overall  HAP 
control  efficiency  of  at  least  99  percent 
in  Ueu  of  either: 

(A)  Controlling  up  to  20  HAP  solvent 
storage  tanks  that  do  not  exceed  20,000 
gallons  each  in  capacity;  or 

(B)  Controlling  1  piece  of  mix 
preparation  equipment  that  does  not 
exceed  1,200  gallons  in  capacity  and  up 
to  18  HAP  solvent  storage  tanks  that  do 
not  exceed  20,000  gallons  each  in 
capacity;  or 

(C)  Controlling  up  to  2  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1 ,200  gallons  each  in  capacity 
and  up  to  16  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

P)  Controlling  up  to  3  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1 ,200  gallons  each  in  capacity 
and  up  to  14  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(E)  Controlling  up  to  4  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  12  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(F)  Controlling  up  to  5  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  10  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(G)  Controlling  up  to  6  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  8  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(H)  Controlling  up  to  7  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  6  HAP  solvent  storage  tank 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(I)  Controlling  up  to  8  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  4  HAP  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 
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(J)  Controlling  up  to  9  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity 
and  up  to  2  R^  solvent  storage  tanks 
that  do  not  exceed  20,000  gallons  each 
in  capacity;  or 

(K)  Controlling  up  to  10  pieces  of  mix 
preparation  equipment  that  do  not 
exceed  1,200  gallons  each  in  capacity. 


[FR  Doc.  99-8780  Filed  4-8-99;  8:45  am] 
BaUNG  CODE  6S6O-S0-P 


/OL 
64 


ISS 
68 


AP 


1999 


UMI 


Friday 
April  9,  1999 


Part  IV 


Department  of  the 
Treasury 


Fiscal  Service 


31  CFR  Part  210 

Federal  Government  Participation  in  the 

Automated  Clearing  House;  Final  Rule 


# 


1"^ 


17472  Federal  Register/Vol.  64,  No.  68/Friday,  April  9,  199g/Rules  and  Regulations 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  Part  210 

RIN  1510-AA39 

Federal  Government  Participation  in 
the  Automated  Clearing  House 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTKM:  Final  Rule. 

SUMMARY:  ThrDepartment  of  the 

Treasiuy,  Financial  Management 
Service  (Service),  is  revising  its 
regulation,  31  CFR  Part  210  (Part  210), 
governing  the  use  of  the  Automated 
Clearing  House  (ACH)  system  by 
Federal  agencies  (agencies).  The  ACH 
system  is  the  primary  electronic  funds 
transfer  (EFT)  system  used  by  agencies 
to  make  payments,  and  the  Service 
anticipates  that  agencies  increasingly 
will  use  the  ACH  system  to  collect 
funds.  Part  210  provides  the  regulatory 
foundation  for  use  of  the  ACH  system  by 
agencies.  It  defines  the  rights  and 
liabilities  of  agencies.  Federal  Reserve 
Banks,  financial  institutions,  and  the 
public,  in  connection  with  ACH  credit 
entries,  debit  entries,  and  entry  data 
originated  or  received  by  an  agency 
through  the  ACH  system. 
DATES:  This  rule  is  effective  May  10, 
1999.  The  incorporation  by  reference  of 
the  publication  listed  in  the  nde  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  May  10, 1999. 
ADDRESSES:  This  rule  is  available  on  the 
Financial  Management  Service's  ACH 
web  site  at  the  following  address:  http:/ 
/www.fms. treas.gov/ach/. 
FOR  FURTHER  INFORMATION  CONTACT:  Walt 
Henderson,  Senior  Financial  Program 
Specialist,  at  (202)  874-6705;  Mary 
Bailey,  Financial  Program  Specialist,  at 
(202)  874-6749;  Natalie  H.  Diana  at 
(202)  874-6590;  Cynthia  L.  Johnson. 
Director,  Cash  Management  Policy  and 
Planning  Division,  at  (202)  874-6590;  or 
Margaret  Marquette,  Senior  Attorney,  at 
(202)874-6681. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Introduction 

The  ACH  system  is  a  nationwide  EFT 
system  which  provides  for  the  interbank 
clearing  of  credit  and  debit  transactions 
and  for  the  exchange  of  information 
among  participating  financial 
institutions.  The  Federal  Government 
(Govermnent)  is  the  largest  single  user 
of  the  ACH  system,  originating  and 
receiving  millions  of  transactions  each 
month.  As  the  Government's  financial 


manager,  the  Service  collects  and 
disburses  funds  for  most  agencies.  In 
fiscal  year  1998,  approximately  63%  of 
payments  made  by  the  Department  of 
the  Treasury  (Treasury)  were  made 
through  the  ACH  system.  In  addition,  a 
growing  number  of  transactions 
involving  the  collection  of  funds  by 
agencies  are  being  made  through  the 
ACH  system.  In  fiscal  year  1998,  over 
$1.1  trillion  in  corporate  tax  payments 
was  collected  electronically. 

Two  laws  are  responsible  for  the 
substantial  increase  in  the  use  of  the 
ACH  system  by  agencies.  Provisions  in 
the  North  American  Free  Trade 
Agreement  Implementation  Act 
(NAFTA),  Pub.  L.  No.  103-182,  sec.  523 
(codified  at  26  U.S.C.  6302(h))  mandate 
the  use  of  EFT  for  the  collection  of 
certain  Federal  taxes.  Provisions  in  the 
Debt  Collection  Improvement  Act  of 
1996  (DCIA),  Pub.  L.  No.  104-134, 
require  that  most  Federal  payments 
(other  than  pajmients  vmder  the  Internal 
Revenue  Code  of  1986)  be  made  by  EFT. 

To  meet  the  NAFTA  requirements,  the 
Service,  in  conjunction  with  the  Internal 
Revenue  Service  and  Federal  Reserve 
Banks,  implemented  the  Electronic 
Federal  Tax  Payment  System  (EFTPS) 
which  enables  taxpayers  to  pay  Federal 
taxes  by  EFT.  31  CFR  Part  203  (Payment 
of  Federal  Taxes  and  the  Treasury  Tax 
and  Loan  Program)  addresses  the  rights 
and  responsibilities  of  taxpayers, 
financial  institutions,  and  Federal 
Reserve  Banks  in  coimection  with 
EFTPS.  63  FR  5644. 

On  September  25, 1998,  Treasury 
published  a  final  rule,  31  CFR  Part  208 
(Part  208),  implementing  the 
requirement  of  the  DCIA  that  agencies 
convert  from  check  to  EFT  payments, 
subject  to  the  waiver  authority  of  the 
Secretary  of  the  Treasury.  63  FR  51490. 

The  Service  anticipates  that  the  ACH 
system  will  be  the  dominant,  though  not 
exclusive,  EFT  system  used  by  agencies 
to  make  payments  and  to  collect  funds. 
Part  210  provides  the  regulatory 
foundation  for  use  of  the  ACH  system  by 
agencies. 

B.  Proposed  Rulemakings 

On  September  30, 1994,  the  Service 
published  a  Notice  of  Proposed 
Rulemaking  with  respect  to  Part  210.  59 
FR  50112.  After  considering  the 
comments  received  on  the  1994 
proposed  rule,  and  taking  into  account 
developments  since  that  proposal  was 
issued,  the  Service  issued  a  new  Notice 
of  Proposed  Rulemaking  on  February  2, 
1998  (NPRM).  63  FR  5426.  The  NPRM 
proposed  to  adopt  the  ACH  rules 
developed  by  the  National  Automated 
Clearing  House  Association  (NACHA) 
(ACH  Rules)  as  the  rules  governing  all 


Government  ACH  transactions,  with 
twelve  exceptions  for  which  the  Service 
proposed  to  establish  special  rules  as  a 
matter  of  Federal  law. 

The  Service  received  26  comment 
letters  on  the  NPRM.  Commenters 
generally  supported  the  adoption  of  the 
ACH  Rules  as  the  rules  governing 
Government  ACH  transactions,  but  had 
differing  views  regarding  the  twelve 
proposed  exceptions.  Some  financial 
institutions  commented  that  Federal 
payments  should  be  subject  to  the  ACH 
Rules  without  variation  or  exception, 
commenting  that  imposing  liability  on 
financial  institutions  for  losses  resulting 
from  Government  errors  and  omissions 
will  damage  efforts  to  expand  the  use  of 
the  ACH  as  a  vehicle  for  making  Federal 
payments,  and  may  have  pricing 
implications  for  recipients  of  Federal 
payments.  Other  financial  institutions 
and  agencies  commented  that  certain  of 
the  twelve  proposed  exceptions  were 
not  appropriate.  Specific  comments  are 
discussed  in  the  section-by-section 
analysis  below. 

C.  Final  Rule 

Part  210,  which  implements 
Treasury's  statutory  responsibility  to 
collect  and  disbinse  public  funds, 
establishes  the  rights  and  duties  of 
parties  to  transactions  originated  or 
received  by  agencies  through  the  ACH 
system,  just  as  other  Treasury  rules 
regulate  the  rights  of  parties  to  Treasury 
checks. ' 

The  ACH  Rules,  which  are  developed 
and  updated  by  NACHA,  allocate  rights 
and  liabilities  among  participants  to  an 
ACH  transaction.  Financial  institutions 
agree  to  be  boimd  by  the  ACH  Rules 
when  they  join  an  ACH  association.  The 
ACH  Rules  are  structured  upon  the 
premise  that  five  entities  participate  in 
the  ACH  system.  They  are:  (1)  The 
originator,  which  is  the  person  or  entity 
that  agrees  to  initiate  ACH  entries  in 
accordance  with  an  arrangement  with  a 
receiver;  (2)  the  originating  depository 
financial  institution  (ODFI),  which  is 
the  institution  that  receives  payment 
instructions  frnm  the  originator  and 
forwards  the  entries  to  an  ACH 
Operator;  (3)  the  ACH  Operator,  which 
is  a  central  clearing  facility,  operated  by 
a  Federal  Reserve  Bank  or  a  private 
organization,  that  receives  entries  from 
ODFIs,  distributes  the  entries  to 
appropriate  receiving  depository 
financial  institutions  (RDFIs),  and 
performs  the  settlement  function  for  the 
affected  financial  institutions;  (4)  the 
RDFI,  which  is  the  institution  that 
receives  ACH  entries  from  the  ACH 
Operator  and  posts  them  to  the  accounts 


I  31  CFR  Part  240. 
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of  its  depositors;  and  (5)  the  receiver, 
which  is  a  natural  person  or 
organization  that  has  authorized  an 
originator  to  initiate  an  ACH  entry  to  the 
receiver's  accoimt  with  the  RDFI. 

In  initiating  and  receiving 
Government  entries,  agencies,  Federal 
Reserve  Banks,  and  the  Service  operate 
in  unique  capacities  that  differ  from  the 
roles  contemplated  by  the  ACH  Rules. 
These  differences  are  a  residt  of  the 
statutory  authorities  that  govern 
Government  payments  and  collections 
and  that  distinguish  Government 
pa)mients  from  commercial  payments 
involving  private  parties  and  financial 
institutions. 

Because  the  ACH  Rules  employ 
terminology  that  is  based  upon  private 
industry  financial  institution-customer 
relationships,  the  definitions  used  in  the 
ACH  Rules  do  not  address  the  roles  of 
agencies,  the  Service,  and  the  Federal 
Reserve  Banks  with  respect  to  the 
origination  or  receipt  of  an  ACH  entry. 
Due  to  the  bifurcation  of  function 
between  certifying  and  disbursing 
agencies.  Government  operations  do  not 
conform  to  the  definitions  in  the  ACH 
Rules.  From  a  functional  perspective, 
the  agency  that  certifies  an  ACH  entry 
to  the  Service  performs  a  function  that 
is  analogous  to  that  of  the  originator  of 
the  entry  for  purposes  of  the  ACH  Rules. 
In  disbursing  the  payment,  the  Service 
is  acting  as  tixe  ODFI  and  the  Federal 
Reserve  Bank  is  the  originating  ACH 
Operator  with  respect  to  the  entry. 
Similarly,  an  agency  that  receives  a 
payment  through  the  ACH  system 
functions  as  the  receiver,  while  the 
Service  functions  as  the  RDFI,  and  the 
Federal  Reserve  Bank  functions  as  the 
receiving  ACH  Operator  for  the  entry. 

The  ACH  Rules  generally  require 
ODFIs  and  RDFIs  to  assume 
responsibility  for  entries  originated  and 
received  by  their  customers.  ODFIs  and 
RDFIs  must  make  certain  warranties 
with  respect  to  entries  originated  and 
received  by  then  customers  and  are 
liable  to  oUier  participants  in  the  ACH 
system  for  breach  of  those  warranties. 
The  ACH  Rules  do  not  impose  direct 
liabihty  upon  originators  and  receivers; 
any  losses  residting  bom  an  act  or 
omission  by  an  originator  or  receiver  are 
imposed  on  the  ODFI  or  RDFI.  The 
ODFI  or  RDFI  can  seek  recourse  against 
the  originator  or  receiver  if  it  has  the 
right  to  do  so  imder  the  contract 
between  the  parties  and/or  appUcable 
state  law. 

The  Service  does  not  beUeve  that  it  is 
appropriate  to  assmne  liability  arising 
from  the  acts  and  omissions  of  agencies 
originating  and  receiving  ACH  entries. 
Accordingly,  although  it  is  the  Service's 
view  that  agencies  operate  as  originators 


and  receivers  and  the  Service  operates 
as  an  ODFI  and  RDFI  from  a  functional 
perspective,  the  Service  belieyes  it  is 
appropriate  to  impose  upon  agencies 
that  originate  or  receive  ACH  entries  the 
obligations  and  liabilities  imposed  on 
ODHs  and  RDFIs,  respectively,  for 
purposes  of  the  ACH  Rules.  Part  210 
therefore  is  structured  on  the  premise 
that  agencies  are  subject  to  all  of  the 
obligations  and  liabilities  imposed  on 
ODFIs  and  RDFIs  imder  the  ACH  Rules, 
except  as  otherwise  provided  in  Part 
210. 

After  reviewing  the  comments  and 
further  considering  the  issues  raised,  the 
Service  has  determined  to  preempt  11 
provisions  of  the  ACH  Rules.^  In  view 
of  the  special  nature  of  Govenunent 
entries,  and  the  importance  of 
protecting  public  funds,  the  Service 
believes  that  it  is  in  the  best  interest  of 
the  public  to  preempt  the  11  provisions 
of  the  ACH  Rules  described  briefly 
below,  for  reasons  discussed  in  more 
detail  in  the  section-by-section  analysis. 

The  following  five  ACH  Rules  are 
preempted  entirely  and  are  excluded 
specifically  from  Part  210's  definition  of 
"apphcable  ACH  Rules"  (see  §  210.2(d)): 

1.  ACH  members.  Part  210  preempts 
the  limitation  on  the  applicability  of  the 
ACH  Rules  to  members  of  an  ACH 
association. 

2.  Compensation.  Part  210  preempts 
the  compensation  rules  set  forth  in  the 
ACH  Rules. 

3.  Rules  Enforcement.  Part  210 
preempts  the  requirement  imder  the 
ACH  Rules  that  participants  agree  to  be 
subject  to  a  national  system  of  fines  to 
ensure  compliance  with  the  ACH  Rules. 

4.  Reclamation.  The  reclamation 
provisions  of  Subpart  B  preempt  all 
ACH  Rules  related  to  the  reclamation  of 
entries  and  the  liability  of  participants 
that  otherwise  would  apply  to  benefit 
pa)rments. 

5.  Timing  of  Origination.  Part  210 
preempts  the  requirement  set  forth  in 
the  ACH  Rules  that  a  credit  entry  be 
originated  no  more  than  two  banking 
days  before  the  settlement  date  of  the 
entry. 

In  addition  to  the  foregoing  five 
provisions  of  the  ACH  Rules  which  Part 
210  entirely  preempts  through  the 
definition  of  "appUcable  ACH  Rules," 
six  other  provisions  of  the  ACH  Rules 
are  preempted  in  part  by  operation  of 


2  The  NPRM  proposed  to  preempt  12  provisions 
of  the  ACH  Rules.  As  discussed  in  the  section-by- 
section  analysis,  the  final  rule  deletes  from  the 
listing  of  provisions  to  be  preempted  the  provision 
related  to  arbitration  and  replaces  it  with  a 
provision  related  to  rules  enforcement.  In  addition, 
the  provision  related  to  prenotifications  has  been 
deleted,  leaving  a  total  of  11  provisions  to  be 
preempted. 


specific  sections  of  Part  210.  Those 
provisions  are: 

1.  Verification  of  identity  of  recipient 
(see  §§  210.4(a)  and  210.8(b)(2)).  Under 
the  ACH  Rules,  a  receiver  must 
authorize  an  entry  before  the  entry  may 
be  originated  and  the  ODFI  must 
warrant  that  the  authorization  is  valid. 
The  ODFI  thus  bears  the  ultimate 
liability  for  any  loss  resulting  from  a 
forged  authorization  under  the  ACH 
Rules.  Part  210  imposes  a  different  rule 
for  Government  entries.  Specifically, 
under  §  210.4(a),  a  financial  institution 
that  accepts  an  authorization  from  a 
recipient  must  verify  the  identity  of  the 
recipient.  The  financial  institution  is 
Uable  to  the  Government  for  all  entries 
made  in  reUance  on  a  forged 
authorization  that  the  institution  has 
accepted.  Thus,  Part  210  preempts  the 
ODFI  warranty  and  liability  provisions 
of  the  ACH  Riiles  by  allocating  liability 
to  the  RDFI  if  it  accepts  a  forged 
authorization. 

2.  Authorization  for  debit  entries  to 
agencies  (see  §§  210.4(a)(2)  and 
210.8(b)(1)).  Part  210  preempts  the  ACH 
Rules  with  respect  to  the  form  of 
authorization  required  to  initiate  debit 
entries  to  an  agency.  The  ACH  Rules 
require  that  every  entry  be  authorized 
by  the  receiver,  but  only  require  that  the 
authorisation  be  in  writing  in  the  case 
of  debit  entries  to  a  consumer  account. 
Under  §  210.4(a),  no  person  or  entity 
(including  any  financial  institution) 
may  initiate  or  transmit  a  debit  entry  to 
an  agency,  other  than  a  reversal  of  a 
credit  entry,  unless  the  agency  has 
expressly  authorized  in  writing  (or 
through  a  similarly  authenticated 
authorization)  the  origination  of  the 
entry  by  that  particular  originator.  An 
ODFI  transmitting  an  entry  in  violation 
of  this  requirement  would  be  liable  for 
the  amoimt  of  the  transaction,  plus 
interest,  imder  §  210.8(b)(1). 

3.  Liability  of  the  Government 

(a)  Amoimt  of  damages  (see  §  210.6). 
In  general,  the  ACH  Rules  impose 
Uability  on  an  RDFI  or  ODFI  for  all 
losses,  liabilities,  or  claims  incurred  by 
another  depository  financial  institution 
(DFI),  ACH  Operator,  or  ACH 
Association  as  a  result  of  the  RDFI's  or 
ODFI's  breach  of  any  warranty.  Thus, 
under  the  ACH  Rules,  an  agency  that 
originates  payments  would  be  liable  for 
all  losses  resulting  from  any  breach  by 
it  of  an  applicable  warranty  under  the 
ACH  Rules.  Similarly,  an  agency  that 
receives  payments  would  be  liable  for 
all  losses  resulting  from  any  breach  by 
it  of  an  appUcable  warranty  under  the 
ACH  Rules. 

Section  210.6  limits  an  agency's 
UabiUty  to  the  amount  of  the  entry 
whether  it  is  originating  or  receiving 
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ACH  entries.  Therefore,  an  agency 
would  not  be  liable  to  a  DFI,  ACH 
Operator,  or  ACH  Association  for 
interest,  attorneys'  fees,  or  other 
consequential  damages.  In  addition,  in 
certain  circiunstances,  an  agency's 
liability  may  be  reduced  further  by  the 
amount  of  the  loss  caused  by  the 
financial  institution's  negligence. 

(b)  Liability  of  Federal  Reserve  Banks 
(see  §  210.7(a)).  Part  210  preempts 
section  11.5  of  the  ACH  Rules,  which 
provides  that  a  Federal  Reserve  Bank  is 
not  the  agent  of  an  RDFI  or  ODFI.  Part 
210  provides  that  Federal  Reserve  Banks 
are  Fiscal  Agents  of  the  Treasury  in 
carrying  out  their  duties  as  the 
Government's  ACH  Operator  and  are  not 
liable  to  any  party  other  than  the 
Treasury  for  their  actions  under  Part 
210. 

4.  Liability  of  financial  institutions 
(see  §  210.8(b)).  Part  210  preempts  the 
provisions  of  the  ACH  Rules  that  would 
operate  to  make  a  financial  institution 
liable  to  the  Government  for  any  loss, 
liability  or  claim  relating  to  an  entry  in 
an  amoimt  exceeding  the  entry.  The 
ACH  Rules  impose  liability  on  an  RDFI 
or  ODFI  for  all  losses,  liabilities,  or 
claims  incvured  by  another  DFI,  ACH 
Operator,  or  ACH  Association  as  a  resuJt 
of  the  RDFI's  or  ODFI's  breach  of  any 
warranty.  Under  Part  210,  a  financial 
institution  would  not  be  liable  to  the 
Government  for  interest,  attorneys'  fees, 
or  other  consequential  damages,  except 
in  the  case  of  an  unauthorized  debit  to 
an  agency,  as  discussed  above. 

5.  Reversals  (see  §  210.6(f)).  Part  210 
requires  agencies  initiating  reversals  to 
certify  that  the  reversal  does  not  violate 
applicable  law  or  regulations.  This 
requirement  is  not  imposed  under  the 
ACH  Rules.  In  addition,  Part  210  applies 
the  ACH  Rules  relating  to 
indemnification  to  the  Government,  but 
limits  the  extent  of  the  indemnification 
to  the  amount  of  the  individual 
entry(ies)  being  reversed. 

6.  Account  requirements  for  Federal 
payments  (see  §  210.5).  Part  210 
imposes  a  requirement  with  respect  to 
ACH  credit  entries  representing  Federal 
payments  other  than  vendor  payments 
that  is  not  imposed  under  the  ACH 
Rules,  i.e.,  that  such  payments  be 
deposited  to  an  account  at  a  financial 
institution  "in  the  name  of  the 
recipient,  with  three  exceptions 
discussed  in  the  section-by-section 
analysis.  The  term  "account"  for 
purposes  of  §  210.5  is  intended  to  mean 
a  deposit  account  and  not  a  loan 
accoujit  or  general  ledger  account.  The 
Service  is  aware  that  NACHA  has 
approved  a  change  to  the  ACH  Rules, 
which  will  become  effective  in 
September  2000,  to  permit  the  crediting 


of  ACH  credits  to  a  financial  institution 
general  ledger  accoimt  or  to  a  loan 
accoimt.  Because  of  the  consiuner   - 
protections  associated  with  the  crediting 
of  Federal  payments  to  a  deposit 
accoimt,  including  those  available 
under  Regulation  E  (12  CFR  Part  205) 
and  Regulation  DD  (12  CFR  Part  230),  as 
well  as  the  availability  of  Federal 
deposit  or  share  insiirance,  the  Service 
does  not  intend  to  accept  this  ACH  Rule 
with  respect  to  payments  other  than 
vendor  payments. 

In  addition  to  preempting  the 
provisions  of  the  ACH  Rules  listed 
above.  Part  210  also  establishes,  as  a 
matter  of  Federal  law,  certain  rights  and 
obligations  that  are  not  addressed  in  the 
ACH  Rules.  For  example,  the  ACH  Rules 
generally  do  not  address  the  rights  and 
liabilities  between  receivers  and 
originators,  nor  do  the  ACH  Rules 
address  rights  and  liabilities  between 
ODFIs  and  originators,  or  between 
RDFIs  and  receivers.  Under  the  ACH 
Rules,  an  ODFI  is  responsible  for  entries 
originated  by  its  customers.  The  ODFI 
must  make  certain  warranties  with 
respect  to  any  entry  originated  by  its 
customer,  and  is  liable  for  breach  of 
those  warranties.  The  ODFI's  ability  to 
seek  recourse  against  the  originator  in 
the  event  of  a  loss  for  which  the  ODFI 
is  liable  under  the  ACH  Rules  is  beyond 
the  purview  of  the  ACH  Rules  and 
would  be  governed  by  the  contract 
between  the  ODFI  and  originator  and 
applicable  state  law. 

"The  Service  is  establishing  some  of 
these  rights  in  Part  210  with  respect  to 
agencies  vis-a-vis  originators  or 
receivers  of  Government  entries.  For 
example.  Part  210  provides  that  an 
agency  will  be  liable  to  a  recipient  for 
any  loss  sustained  by  the  recipient  as  a 
result  of  the  agency's  failure  to  originate 
a  credit  or  debit  entry  in  accordance 
with  Part  210,  and  limits  that  liability  to 
the  amoimt  of  the  entry.  Neither  the 
basis  nor  the  extent  of  an  originator's 
liability  to  a  receiver  is  addressed  in  the 
ACH  Rules.  In  addition,  the  ACH  Rules 
do  not  address  the  circumstances  in 
which  an  entry,  in  fact,  is  "authorized." 
The  determination  of  whether  a  valid 
authorization  exists  ordinarily  would 
depend  on  the  contract  between  the 
parties  cuid  applicable  state  law.  Part 
210  establishes  certain  circumstances  in 
which  an  entry  shall  be  deemed  to  be 
unauthorized. 

D.  Future  Changes  to  Subpart  B 

The  NPRM  solicited  preliminary 
comment  on  the  reorganization  of 
Subpart  B  in  order  to  allow  for  the 
increasing  use  of  automated  processes  to 
effect  reclamations,  rather  than 
requiring  reclamations  to  be  conducted 


on  the  basis  of  paper-driven  procedures. 
In  addition,  the  Service  requested 
comment  on  ways  in  which  the 
reclamation  process  might  be 
restructured  in  the  future  to  operate 
more  efficiently  as  a  fully  automated 
process. 

In  order  to  begin  formulating  a 
preliminary  approach  to  implementing 
an  automated  reclamation  process,  the 
Service  solicited  comment  on  whether 
the  protection  afforded  to  financial 
institutions  by  the  limited  liability 
provisions  of  Subpart  B  is  outweighed 
by  the  processing  costs  of  handling 
reclamations.  In  particular,  the  Service 
requested  comment  on  an  approach  in 
which  an  RDFI  would  be  liable  for  the 
amoimt  of  any  post-death  entries 
received,  regardless  of  whether  the  RDFI 
had  actual  or  constructive  knowledge  of 
the  death. 

Although  commenters  generally 
expressed  conceptual  support  for 
increased  automation  of  reclamation 
processing,  most  commenters  did  not 
favor  moving  toward  an  automated 
reclamation  process  at  this  time.  One 
agency  questioned  the  business  case  for 
replacing  the  current  paper  reclamation 
process  with  a  form  of  automated 
reclamation.  That  agency  indicated  that 
the  use  of  death  notification  entries 
(DNEs)  has  significantly  reduced  the 
number  of  reclamation  requests 
produced  and  that,  at  the  same  time, 
payment  cycling  is  causing  a  significant 
reduction  in  reclamations  because  the 
agency  has  additional  time  to  receive 
and  act  on  reports  of  recipients'  deaths. 
The  agency  commented  that  these 
enhancements  reduce  the  need  for  a 
future  electronic  reclamation  process. 

Some  financial  institutions 
commented  that  the  approach  outlined 
in  the  NPRM  would  substantially 
increase  financial  institutions'  losses 
fi-om  reclamations  without  a 
corresponding  reduction  in  expenses. 
One  finemcial  institution  pointed  out 
that  it  would  expect  to  perform  much  of 
the  same  research  imder  the  Service's 
suggested  approach  as  it  ciurently  does 
in  order  to  pursue  reimbursement  from 
the  surviving  depositor(s)  or  the  estate 
of  the  decedent.  Another  financial 
institution  expressed  support  for 
assuming  liability  for  any  payments 
received  within  a  one-year  period  of  the 
recipient's  death,  but  recommended  that 
the  Service  continue  the  existing 
limitations  on  financial  institution 
liability  for  payments  received  more 
than  one  year  after  the  death  of  the 
recipient 


Federal  Register / Vol.  64,  No.  68 /Friday,  April  9,  1999 /Rules  and  Regulations 


17475 


n.  Section-by-Section  Analysis  of  Part 
210 

The  title  of  Part  210  has  been  changed 
to  "Federal  Government  Participation  in 
the  Automated  Clearing  House"  to 
reflect  the  broadened  scope  of  the 
regulation  to  cover  all  tjrpes  of 
transactions  that  are  handled,  or  that 
may  in  the  futiue  be  handled,  over  the 
ACH  system. 

As  revised.  Part  210  is  comprised  of 
two  subparts.  Subpart  A  sets  forth  rules 
applicable  to  all  ACH  credit  and  debit 
entries  and  entry  data  originated  or 
received  by  an  agency,  which  are 
defined  in  the  proposed  rule  as 
"Government  entries."  Subpart  B 
contains  the  rules  for  the  reclamation  of 
benefit  payments.  Subpart  C,  which 
dealt  with  discretionary  salary 
allotments,  has  been  deleted  as 
unnecessary  because  it  is  redimdant  of 
rules  that  appear  elsewhere.  For 
example,  regulations  issued  by  the 
Office  of  Personnel  Management,  at  5 
CFR  Part  550,  address  the  cinnimstances 
under  which  salary  and  savings 
allotments  may  be  made. 

Section  210.1 — Scope;  Relation  to  Other 
Regulations 

Part  210  formerly  covered  only  ACH 
pajmients  made  by  the  Government.  In 
the  NPRM,  the  Service  proposed  to 
broaden  the  scope  of  Part  210  to  cover 
aU  entries  and  entry  data  originated  or 
received  by  an  agency  through  the  ACH 
system.  Section  210.1  is  revised  as 
proposed  in  the  NPRM.  Thus,  Part  210 
as  amended  applies  to  collections  and 
the  information  entries  that  are  handled 
through  the  ACH  system,  as  well  as  to 
Federal  payments  made  through  the 
ACH  system. 

Part  210  establishes  the  general  legal 
and  operational  framework  applicable  to 
all  "Government  entries"  as  defined  in 
the  rule.  Federal  tax  payments  made  by 
ACH  debit  or  credit  are  governed  by  31 
CFR  Part  203,  which  sets  forth  the  rights 
and  responsibilities  of  taxpayers, 
financial  institutions,  and  Federal 
Reserve  Banks  in  connection  with 
EFTPS.  ACH  credits  and  debits 
originated  by  the  Bureau  of  the  Public 
Debt  to  pay  principal  or  interest  on,  and 
to  collect  payment  for  the  piuchase  of. 
United  States  secmities  are  governed  by 
31  CFR  Part  370. 

Both  Part  203  and  Part  370  impose 
certain  requirements  with  respect  to  the 
payments  subject  to  those  regulations 
that  are  inconsistent  with  the  provisions 
of  Part  210.  Federal  tax  payments 
received  by  the  Government  through  the 
ACH  system  that  are  governed  by  Part 
203  and  ACH  entries  for  the  piutJiase 
of,  or  payment  of  principal  and  interest 


on.  United  States  seciuities  that  are 
governed  by  Part  370  are  not  subject  to 
any  provision  of  Part  210  that  is 
inconsistent  with  Part  203  or  Part  370, 
respectively. 

Section  210.2 — Definitions 

The  Service  is  revising  this  section,  as 
proposed,  to  provide  that  any  term  not 
defined  in  Part  210  shall  have  the 
meaning  given  to  that  term  in  the  ACH 
Rules.  In  addition,  for  clarity  and 
simplification,  the  Service  is  adding, 
removing,  or  redesignating  certain  other 
terms,  as  indicated  below. 

The  Service  is  deleting  certain 
definitions  from  Part  210  because  Part 
210,  as  revised,  uses  these  terms  in  the 
same  way  as  the  ACH  Rules.  Thus,  the 
definitions  of  the  terms  "banking  day," 
"business  day,"  and  "prenotification," 
have  been  deleted.  In  addition,  the  term 
"payment"  is  not  defined  in  revised  Part 
210  because  Part  210  uses  instead  the 
ACH  terms  "entry"  and  "credit." 
Similarly,  the  term  "payment  date"  is 
not  defined  because  Part  210  uses 
instead  the  ACH  term  "settlement  date." 

Other  terms  previously  defined  in 
Part  210,  such  as  "allotment," 
"allotter,"  "discretionary  allotment," 
"employee,"  and  "nonbenefit  payment" 
have  been  deleted  because  they  are  not 
used  in  revised  Part  210.  The  terms 
"account,"  "payment  instruction,"  and 
"Federal  Reserve  Bank"  have  been 
deleted  as  imnecessarv. 

The  Service  has  added  a  definition  of 
"ACH  Rules"  at  §  210.2(a).  This 
definition  explains  that  the  ACH  Rules 
consist  of  the  NACHA  Operating  Rules 
and  the  NACHA  Operating  Guidelines. 

The  Service  also  nas  added  a 
definition  of  "actual  or  constructive 
knowledge"  at  §  210.2(b).  This  phrase  is 
used  in  Subpart  B  in  connection  with 
determining  a  financial  institution's 
liability  for  post-death  and  post-legal 
incapacity  payments.  The  addition  of 
this  definition  is  intended  to  clarify  that 
in  reference  to  the  death  or  legal 
incapacity  of  a  recipient  of  benefit 
payments  or  the  death  of  a  beneficiary, 
the  RDFI  is  deemed  to  have  actual 
knowledge  of  the  death  or  legal 
incapacity  when  it  has  received,  by 
whatever  means,  any  information  of  the 
death  or  incapacity  and  has  had  a 
reasonable  opportxmity  to  act  upon  the 
information.  Moreover,  if  the  RDFI 
would  have  discovered  the  death  or 
legal  incapacity  if  it  had  followed 
commercially  reasonable  business 
practices,  the  RDFI  will  be  deemed  to 
have  constructive  knowledge  of  the 
death  or  incapacity.  For  example,  an 
RDFI  would  have  actual  knowledge  of  a 
death  or  legal  incapacity  through  a 
communication  of  that  fact  by  an 


executor  of  the  deceased  recipient's  or 
beneficiary's  estate,  a  family  member, 
another  third  party,  or  the  agency 
issuing  the  benefit  payment.  On  the 
other  hand,  if  an  RDFI  misplaced  a  letter 
sent  through  the  mail  containing  notice 
of  death  or  legal  incapacity,  or  &iled  to 
open  or  read  the  letter,  the  RDFI  would 
be  deemed  to  have  constructive 
knowledge  of  the  death  even  though  it 
did  not  have  actual  knowledge. 

Although  Part  210  previously  did  not 
contain  a  definition  of  "actual  or 
constructive  knowledge,"  the 
reclamation  provisions  of  Subpart  B  of 
Part  210  provided  that  a  financial 
institution  is  deemed  to  have  knowledge 
of  the  death  or  legal  incapacity  of  a 
recipient  or  the  death  of  a  beneficiary  if 
the  financial  institution  would  have 
discovered  the  death  or  legal  incapacity 
if  it  had  exercised  due  diligence.  The 
Service  is  not  changing  that  standard, 
but  is  adding  this  definition  to  clarify 
that  the  basis  for  determining  whether  a 
financial  institution  has  constructive 
knowledge  of  the  death  or  legal 
incapacity  is  whether  commercially 
reasonable  business  practices  would 
have  resulted  in  discovery  of  the 
information. 

Financial  institutions  questioned 
whether  the  addition  of  a  definition  of 
"actual  or  constructive  knowledge" 
might  be  viewed  to  broaden  the 
circumstances  under  which  a  financial 
institution  can  be  liable  in  reclamation 
cases.  Several  commenters  asked 
whether  financial  institutions  would 
have  an  obligation  to  check  obituaries, 
noting  that  Part  210  previously  provided 
expressly  that  there  is  no  such 
obligation.  One  commenter  stated  that 
banks  should  not  be  responsible  for 
acting  on  the  basis  of  imconfirmed 
information,  regardless  of  its  source, 
and  therefore  suggested  that  the 
definition  of  actual  or  constructive 
knowledge  include  the  concept  that  the 
information  shoiUd  come  from  an 
official  source  such  as  a  death 
certificate,  written  communication  from 
a  decedent's  personal  representative,  or 
a  copy  of  a  court  order  adjudicating  a 
recipient's  incapacity.  The  same 
commenter  pointed  out  that  under  the 
proposed  standard,  a  bank  might  be 
deemed  to  have  knowledge  of  death 
prior  to  the  time  when  the  information 
is,  or  should  have  been,  brought  to  the 
attention  of  an  employee  who  handles 
benefit  pa3^ments.  The  commenter  urged 
that  banks  be  permitted  an  opportiuiity 
to  communicate  the  information  to  the 
responsible  individual  or  department. 

The  deletion  of  the  language  formerly 
in  Par*  210  stating  that  financial 
institutions  are  not  required  to  check 
obituaries  does  not  mean  that  financial 


17476  Federal  Register /Vol.  64,  No.  68 /Friday,  April  9,  1999 /Rules  and  Regulations 


institutions  must  check  obituaries.  The 
standard  of  constructive  knowledge  set 
forth  in  the  final  rule,  i.e.,  whether 
commercially  reasonable  business 
practices  would  have  resulted  in 
discovery  of  the  recipient's  death  or 
incapacity,  is  a  flexible  concept.  For 
example,  what  is  a  commercially 
reasonable  practice  for  a  large  money 
center  bank  may  not  be  commercially 
reasonable  for  a  small  rural  bank. 
Similarly,  business  practices  that  are  not 
today  technologically  feasible  or  cost- 
effective  may  become  standard  industry 
practices  at  some  future  time.  Thus, 
with  regard  to  whether  financial 
institutions  should  be  responsible  for 
acting  on  the  basis  of  unconfirmed 
information,  the  Service  declines  to 
adopt  a  rule  under  which  a  financial 
institution  has  knowledge  of  the  death 
of  a  recipient  only  if  the  information 
comes  from  an  "official  source."  Rather, 
whether  a  financial  institution  would  be 
deemed  to  have  knowledge  of  a 
recipient's  death  would  depend  on 
whether,  given  all  the  facts  and 
circumstances,  a  similarly  situated 
financial  institution  would  reasonably 
conclude  that  the  information  was 
reliable. 

The  Service  agrees  that  financial 
institutions  need  a  reasonable  period  of 
time  to  act  on  information  of  death  or 
incapacity  and,  as  indicated  above,  has 
incorporated  a  provision  to  this  effect  in 
the  final  definition.  Some  conunenters 
indicated  that  banks  utilizing  batch 
processing  systems  cannot  activate  a 
hold  on  an  accoimt  following  receipt  of 
notice  until  evening  or  the  following 
day,  depending  on  the  processing 
schedule.  Accordingly,  the  Service 
believes  that  a  reasonable  period  of  time 
will  not  exceed  one  business  day,  i.e., 
twenty  foiu  hours,  excluding  weekends 
or  holidays. 

The  Service  has  added  a  definition  of 
"agency"  at  §  210.2(c)  to  mean  any 
department,  agency,  or  instrumentality 
of  the  United  States  Government,  or  a 
corporation  owned  or  controlled  by  the 
Government  of  the  United  States.  Part 
210  formerly  used  the  term  "program 
agency."  The  change  is  not  intended  to 
alter  the  scope  of  Part  210.  The 
definition  is  identical  to  the  definition 
of  agency  in  Part  208,  which  sets  forth 
rules  governing  the  mandatory  use  of 
EFT  by  Federal  agencies,  except  that  the 
definition  of  agency  for  purposes  of  Part 
210  expressly  excludes  Federal  Reserve 
Banks. 

For  piuposes  of  Subpart  B,  which 
governs  reclamations,  "agency"  means 
the  agency  that  certified  the  benefit 
payment(s)  being  reclaimed. 

Section  210.2(d)  defines  the  term 
"applicable  ACH  Rules"  to  mean  the 


ACH  Rules  with  an  effective  date  on  or 
before  September  17, 1999,  which  are 
made  applicable  to  "Government 
entries"  pursuant  to  §  210.3.  Part  210 
completely  preempts  those  ACH  Rules 
that:  govern  claims  for  compensation  or 
reclamation  of  benefit  payments; 
provide  for  rules  enforcement 
procediues;  limit  the  applicability  of  the 
ACH  Rules  to  members  of  an  ACH 
association;  or  require  that  a  credit  entry 
be  originated  no  more  than  two  banking 
days  before  the  settlement  date  of  the 
entry.  Therefore,  these  ACH  Rules  have 
been  excluded  from  the  term 
"applicable  ACH  Rules."  As  discussed 
above  in  the  Introduction,  Part  210  also 
preempts  certain  other  provisions  of  the 
ACH  Rules  through  operation  of 
particular  sections  of  Part  210. 

In  the  NPRM,  the  Service  proposed  to 
preempt  the  requirement  under  the  ACH 
Rules  that  disputes  among  participants 
be  settled  by  arbitration  procedines  set 
forth  in  the  ACH  Rules.  Since  the  ACH 
Rules  have  been  amended,  effective 
March  19, 1999,  to  make  arbitration 
volimtary  rather  than  mandatory,  the 
Service  no  longer  believes  it  is 
necessary  to  preempt  the  arbitration 
provisions  of  the  ACH  Rules.  However, 
since  publication  of  the  NPRM,  NACHA 
has  adopted  a  rule  that  became  effective 
on  December  18, 1998,  establishing  a 
national  system  of  fines  applicable  to 
both  financial  institutions  and  access 
participants  for  violation  of  the 
provisions  of  the  ACH  Rules.  The 
Service  does  not  believe  it  is  in  the 
public  interest  to  subject  the  Treasury 
General  Account  (TGA)  to  an 
imquantified  liability  based  on  an 
imtested  system  of  fines;  therefore,  at 
this  time  the  Service  is  not 
incorporating  in  Part  210  those 
provisions  of  the  ACH  Rules  dealing 
with  enforcement  for  noncompliance. 
However,  the  Service  intends  to  work 
with  agencies  to  achieve  Government- 
wide  compliance  with  all  ACH  Rule 
requirements,  including  applicable  time 
frames. 

Other  than  the  requirement  that  credit 
entries  be  originated  no  more  than  two 
banking  days  before  the  settlement  date 
of  the  entry,  any  technical  or  timing 
requirements  imposed  on  DFIs  imder 
the  ACH  Rules  constitute  applicable 
ACH  Rules,  and  will  be  binding  on 
agencies  and  financial  institutions, 
unless  preempted.  Thus,  for  example, 
agencies  will  be  subject  to  the  timing 
requirements  for  reversals  and  retiuns. 

Many  conunenters  objected  to 
permitting  agencies  to  originate  an  entry 
more  than  two  banking  days  before  the 
settlement  date  of  the  entry.  Some 
financial  institutions  pointed  out  that 
production  and  storage  costs  are 


incurred  by  an  RDFI  to  warehouse  ACH 
entries  and  that  expanding  the 
origination  window  increases  the  risk  to 
which  the  RDFI  is  exposed.  For 
example,  several  financial  institutions 
pointed  out  that  a  DNE  is  ineffective  to 
cause  the  automated  return  of  a  benefit 
payment  that  has  already  been  received 
but  is  being  held  or  warehoused 
pending  settlement.  Some  agencies  also 
indicated  that  there  is  no  reason  that  the 
Government  cannot  adhere  to  the  two- 
day  origination  deadline  eventually,  and 
that  it  woiUd  benefit  the  Government  to 
do  so  by  allowing  agencies  more  time  to 
process  reports  thai  affect  continuing 
payment  entitlement.  The  Service 
anticipates  that  in  the  futiue  agencies 
will  be  able  to  adhere  to  the  two-day 
window  and  expects  to  revise  Part  210 
accordingly  at  that  time.  However, 
because  there  is  not  imiform  operational 
capability  to  meet  the  two-day  window 
at  this  time,  the  Service  has  retained 
this  preemption  of  the  ACH  Rides  in  the 
final  rule. 

The  Service  is  adding  a  definition  of 
"authorized  payment  agent"  at 
§  210.2(e)  in  connection  with  the 
account  requirements  set  forth  at 
§  210.5.  The  definition  has  been 
reworded  slightly  fitjm  the  proposed 
definition  in  order  to  correspond  to  the 
definition  of  "authorized  payment 
agent"  for  purposes  of  Part  208. 

In  the  case  of  a  beneficiary  who  is 
physically  or  mentally  incapable  of 
managing  his  or  her  payments,  §  210.5 
would  permit  an  authorized  payment 
agent  to  receive  the  payments  on  behalf 
of  the  beneficiary.  The  Social  Seciuity 
Act,  the  Veterans'  Benefits  Act,  and  the 
Railroad  Retirement  Act  contain 
provisions  permitting  a  benefit  payment 
to  be  made  to  an  individual  or 
organization  other  than  the  beneficiary 
when  doing  so  is  in  the  best  interest  of 
the  beneficiary.3  The  Social  Seciuity 
Administration  (SSA)  and  the  Railroad 
Retirement  Board  use  the  term 
"representative  payee"  to  refer  to 
individuals  and  organizations  that  have 
been  selected  to  receive  benefits  on 
behalf  of  a  beneficiary  who  is  "legally 
incompetent  or  mentally  incapable  of 
managing  benefit  pajrments."  The 
Department  of  Veterans  Affairs  uses  the 
term  "fiduciary"  to  refer  to  individuals 
or  organizations  appointed  to  serve  in 
similar  circumstances.  The  definition  of 
the  term  "recipient"  in  former  §  210.2 
refers  to  representative  payees  and 
fiduciaries.  SSA,  the  Raifroad 
Retirement  Board,  and  the  Department 
of  Veterans  Affairs  have  issued  detailed 
regulations  addressing  the  qualifications 


'See 42  U.S.C.  1383(a)(2)(A)(ii)(i);  38  U.S.C 
5502(a)(1);  45  U.S.a  231k,  respectively. 
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and  duties  of  representative  payees  and 
fiduciaries.*  The  rules  governing  these 
representational  relationships  are 
longstanding  and  well  established. 
Therefore,  the  Service  believes  that  it  is 
appropriate  to  rely  on  existing  agency 
regulations  in  defining  the  term 
"authorized  payment  agent." 

Other  agencies  also  may  provide  for 
payment  to  representative  payees  and 
fiduciaries.  While  not  specifically 
mentioned  by  name,  the  phrase  "or 
other  agency"  in  the  definition  is 
intended  to  refer  to  such  agencies. 

The  Service  has  added  a  definition  of 
"Automated  Clearing  House  or  ACH"  in 
§  210.2(f)  to  make  it  clear  that  the 
electronic  fund  transfers  that  are  subject 
to  Part  210  are  limited  to  those  effected 
through  an  EFT  system  that  has  adopted 
the  ACH  Rules. 

The  definition  of  "beneficiary"  in 
§  210.2(g)  has  been  reworded  sUghtly 
from  the  definition  previously  set  forth 
in  Part  210  to  reflect  the  addition  of  a 
definition  of  benefit  payment,  but 
substantively  is  unchanged  from  the 
previous  definition. 

The  definition  of  "benefit  payment" 
in  §  210.2(h)  is  similar  to  the  definition 
previously  set  forth  in  Part  210,  The 
regulation  lists  several  types  of  benefit 
payments  for  purposes  of  convenience 
and  illustration.  It  should  be  noted, 
however,  that  the  term  "benefit 
payment"  includes,  but  is  not  limited 
to,  the  specific  examples  set  forth  at 
§  210.2(h). 

The  Service  has  added  to  Part  210  a 
definition  of  "Federal  payment."  The 
definition  in  §  210.2(i)  is  identical  to  the 
definition  of  that  term  in  Part  208 
except  that  the  definition  of  Federal 
payment  in  Part  208  excludes  payments 
imder  the  Internal  Revenue  Code  of 
1986,  whereas  the  term  "Federal 
pajnnent"  in  §  210.2(i)  includes  those 
pajrments.  Payments  under  the  Internal 
Revenue  Code  of  1986  are  excluded  in 
Part  208  because  the  DCIA  expressly 
provides  that  payments  imder  the 
Internal  Revenue  Code  of  1986  are  not 
subject  to  the  DCIA's  mandatory  EFT 
requirements.  However,  payments  that 
the  Internal  Revenue  Service  or  a 
taxpayer  elects  to  make  using  the  ACH 
system  are  subject  to  Part  210  and  thus 
are  included  within  the  definition  of 
Federal  payment  at  §  210.2(i). 

The  definition  of  "financial 
institution"  in  §  210.2(j)  is  identical  to 
the  definition  contained  in  Part  208 
except  that  the  Service  has  added  a 
sentence  noting  that,  in  Part  210,  a 
financial  institution  may  be  referred  to 
as  an  Originating  Depository  Financial 


*  See  20  CFR  Parts  404, 410. 416. 266,  and  348; 
and  38  CFR  Part  13,  respectively. 


Institution  (ODFI)  or  a  Receiving 
Depository  Financial  Institution  (RDFI), 
depending  on  Whether  it  is  originating 
or  receiving  entries  to  or  from  its  ACH 
Operator. 

The  definition  of  "financial 
institution"  makes  specific  reference  to 
banks,  savings  banks,  credit  unions, 
savings  associations,  and  United  States- 
based  foreign  bank  branches.  The 
definition  has  been  designed  to  reflect 
the  class  of  entities  that  can  participate 
directly  in  the  ACH  system,  i.e., 
financial  institutions  that  are  authorized 
by  law  to  accept  deposits. 

The  term  "Government  entry"  is 
defined  in  §  210.2(k)  as  an  ACH  credit 
or  debit  entry  or  entry  data  originated  or 
received  by  an  agency.  As  noted  above. 
Part  210  previously  applied  only  to 
credit  entries  originated  by  an  agency 
for  the  purpose  of  making  payments.  As 
amended.  Part  210  has  a  broader  scope; 
it  applies  to  all  entries  originated  or 
received  by  an  agency,  whether  made 
for  the  purpose  of  payments  or 
collections  or  for  information  purposes. 

The  Service  has  added  a  definition  of 
the  "Green  Book"  in  §  210.2(1)  to  clarify 
that  financial  institutions  that  originate 
or  receive  Government  entries  are 
subject  to  the  procedures  and  guidelines 
published  by  die  Service  in  the  Green 
Book,  as  provided  at  §  210.3(c). 

The  term  "notice  of  reclamation"  at 
§  210.2(m)  means  a  notice  issued  by  the 
Government  in  a  paper,  electronic,  or 
other  form  in  order  to  initiate  a 
reclamation.  This  definition  clarifies 
that  the  Government  is  not  limited  to  a 
paper-based  means  of  communication 
and  opens  the  way  for  an  automated 
reclamation  procedure.  The  definition 
of  "notice  of  reclamation"  is  moved  to 
the  definition  section  of  Part  210  from 
§  210.13(a),  where  it  was  previously 
located. 

The  Service  has  preserved  the 
definition  of  "outstanding  total"  in  Part 
210  without  substantive  change. 

The  definition  of  "recipient"  in 
§  210.2(o)  is  substantially  similar  to  the 
corresponding  definition  in  Part  208. 
The  term  includes  an  authorized 
payment  agent  that  receives  a  payment 
on  behalf  of  a  beneficiary. 

The  term  "Service"  has  been  added  at 
§  210.2(p)  to  mean  the  Financial 
Management  Service,  Department  of  the 
Treasury. 

The  term  "Treasury"  has  been  added 
at  §  210.2(q)  to  mean  the  United  States 
Department  of  the  Treasury. 

The  Service  has  added  a  definition  of 
the  term  "Treasury  Financial  Manual" 
at  §  210.2(r)  to  clarify  that  the  Service 
may  publish  procedures  and  guidelines 
applicable  to  Government  entries  in  the 
Treasury  Financial  Manual.  The 


Treasuiry  Financial  Manual  contains 
procedures  to  be  observed  by  all 
agencies  with  respect  to  central 
accounting,  financial  reporting,  and 
other  Government-wide  fiscal 
responsibilities  of  the  Treasury. 

Section  210.3 — Governing  Law 

Section  210.3(a)  provides  that  the 
rights  and  obligations  of  the  United 
States  and  the  Federal  Reserve  Banks 
with  respect  to  all  Government  entries 
are  governed  by  Part  210,  which  has  the 
force  and  effect  of  Federal  law.  This 
approach  is  consistent  with  Clearfield 
Trust  Co.  v.  United  States.  318  U.S.  363 
(1943),  and  its  progeny,  which  support 
the  principle  that  tiie  Government  can 
establish  the  rules  that  govern  Federal 
payments  and  collections  and  that 
Federal  law  applies  whenever  Treasury 
engages  in  its  sovereign  function  of 
collecting  and  disbursing  public  funds, 
regardless  of  the  method  used  to  carry 
out  this  function. 

One  commenter  requested 
clarification  regarding  the  extent  to 
which  Article  4A  of  the  Uniform 
Commercial  Code  (UCC  Article  4A)  is 
applicable  to  Government  entries. 
Treasury  consistently  has  taken  the 
position  that  imder  Clearfield  Trust, 
state  law,  including  the  Uniform 
Commercial  Code,  is  inapplicable  to 
Federal  payments  and  collections, 
except  to  the  extent  that  the  state  law  is 
incorporated  in  Federal  law.  However, 
UCC  Article  4A  is  incorporated  in  the 
ACH  Rules,  which  the  Service  is 
adopting,  and,  therefore,  will  apply  to 
Government  entries  except  as 
preempted  in  Part  210. 

Section  210.3(b)(1)  provides  that  Part 
210  incorporates  by  reference  the 
appUcable  ACH  Rules  published  in 
Parts  I,  n,  and  IV  of  die  1999  NACHA 
Rule  Book  (including  any  rule  changes 
in  effect  on  or  before  September  17, 
1999),  as  modified  by  Part  210.  NACHA 
has  approved  an  amendment  to  the  ACH 
Rules  &at,  effective  September  2000, 
will  permit  the  crediting  of  entries  to 
non-deposit  accounts.  The  Service  does 
not  intend  to  accept  this  amendment  for 
payments  subject  to  §  210.5. 

Section  210.3(b)(2)  describes  how 
subsequent  amendments  to  the  ACH 
Rules  will  be  handled.  The  proposed 
rule  provided  that  Government  entries 
would  be  governed  by  any  amendment 
to  the  ACH  Rules  that  became  effective 
after  a  specified  date  only  if  the  Service 
accepted  the  amendment  by  publishing 
notice  to  that  effect.  Many  commenters 
urged  the  Service  to  change  this 
position.  Several  financial  institutions 
ar.H  agencies  recommended  that  the 
Service  provide  that  amendments  to  the 
ACH  Rules  are  deemed  accepted  unless 
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the  Service  expressly  rejects  the 
amendment  by  publishing  notice  to  that 
effect  in  the  Federal  Register. 

Federal  regulations  require  that  any 
changes  to  a  publication  incorporated 
by  reference  in  a  Federal  regulation  be 
published  in  the  Federal  Register. '^ 
Accordingly,  the  Service  may  not  adopt 
an  approach  whereby  amendments  to 
the  ACH  Rules  are  deemed  accepted 
unless  expressly  rejected.  In  order  to 
mitigate  the  uncertainty  and 
inconvenience  to  financial  institutions 
that  would  result  from  a  lag  in 
addressing  ACH  Rule  amendments,  the 
Service  intends  to  work  closely  with 
NACHA  to  track  proposed  ACH  Rule 
changes  and  to  respond  to  such  changes 
in  a  timely  manner.  The  Service 
anticipates  that  it  will  publish  a  Federal 
Register  notice  addressing  ACH  Rule 
changes  within  90  days  of  NACHA's 
publication  of  its  rule  book,  which  is 
published  annually. 

For  the  above  reasons.  Part  210  states 
that  amendments  effective  after 
September  17,  1999,  will  not  apply  to 
Government  entries  unless  the  Service 
expressly  accepts  such  amendments  by 
publishing  notice  of  acceptance  in  the 
Federal  Register.  In  addition, 
§  210.3(b)(2)  provides  that  vdth  respect 
to  any  future  amendment  that  the 
Service  determines  to  accept,  the  date  of 
applicability  of  the  amendment  to 
Government  entries  will  be  the  effective 
date  of  the  rulemaking  specified  by  the 
Service  in  the  Federal  Register  notice 
that  expressly  accepts  the  amendment. 

Section  210.3(c)  provides  that  any 
person  or  entity  that  originates  or 
receives  a  Government  entry  must 
comply  with  the  instructions  and 
procedures  issued  by  the  Service, 
including  the  Treasury  Financial 
Manual  and  the  Green  Book.  As 
indicated  above,  the  Service  has  moved 
certain  requirements  that  previously 
were  set  forth  in  the  regulation  itself  to 
the  Green  Book  and  the  Treasury 
Financial  Manual.  In  light  of  the 
proposed  relocation  of  these  provisions, 
the  Service  believes  it  is  important  to 
make  explicit  in  the  regulation  the 
Service's  longstanding  policy  that  the 
requirements  set  forth  in  the  Green  Book 
and  the  Treasury  Financial  Manual  are 
binding  upon  financial  institutions  and 
agencies  to  the  same  extent  as  the 
regulation  itself. 

The  requirements  set  forth  in  the 
Green  Book  and  the  Treasury  Financial 
Manual,  including  those  provisions  that 
the  Service  is  relocating  from  the 
regulation  to  the  Green  Book  or 
Treasury  Financial  Manual,  are 
procedural,  rather  than  substantive,  in 


'See  ICFR  51.11. 


nature.  Changes  to  the  substantive  rights 
and  liabilities  of  parties  to  a 
Government  entiy  will  be  made  through 
amendments  to  Part  210  itself  in 
accordance  with  administrative 
rulemaking  requirements. 

Section  210.4 — Authorizations  and 
Revocations  of  Authorizations 

Section  210.4(a)  provides  that  each 
debit  and  credit  entry  subject  to  Part  210 
must  be  authorized  in  accordance  with 
the  applicable  ACH  Rides  and  the, 
additional  requirements  set  forth  in  this 
section.  The  liability  of  a  financial 
institution  for  failing  to  comply  with  the 
authorization  requirements  is  set  forth 
at  §  210.8(b)(2). 

Section  210.4(a)(1)  provides  that  the 
agency  or  RDFI  that  accepts  the 
recipient's  authorization  shall  verify  the 
identity  of  the  recipient  and,  in  the  case 
of  a  written  authorization  that  bears  the 
recipient's  signature,  the  validity  of  the 
signature.  Traditionally,  recipients  of 
benefit  payments,  such  as  Social 
Security  and  Veterans  benefits,  enrolled 
in  Direct  Deposit  by  completing  a  Form 
1 199A  with  the  assistance  of  their 
financial  institution.  In  recent  years,  in 
order  to  encourage  recipients  to  use 
Direct  Deposit,  SSA  and  other  agencies 
have  become  directly  involved  in  the 
enrollment  process  by  accepting  Direct 
Deposit  authorizations  over  the  phone 
with  the  assistance  of  trained  customer 
service  representatives.  Part  210 
acknowledges  that  the  enrollment 
process  may  be  completed  by  the 
recipient's  financial  institution  or  by  the 
agency.  In  addition,  §  210.4(a) 
encourages  automated  enrollments  by 
removing  the  requirement  that  the 
financial  institution  sign  the 
authorization  form.  Section  210.4(a) 
recognizes  that  signature  verification 
may  not  be  possible  or  practical  in  an 
automated  enrollment  process. 

Part  210  imposes  an  absolute 
requirement  that  the  RDFI  or  agency 
accepting  the  authorization  verify  the 
recipient's  identity  and,  where 
appropriate,  the  recipient's  signature. 
The  Service  leaves  to  the  discretion  of 
the  financial  institution  or  agency 
accepting  an  authorization  the  steps  it 
will  take  to  verify  the  recipient's 
identity. 

Some  commenters  requested  that  the 
Service  clarify  that  a  financial 
institution  that  accepts  an  authorization 
is  not  required  to  verify  that  the 
recipient,  in  fact,  is  entiUed  to  receive 
the  payment(s)  in  question.  Financial 
institutions,  in  particular,  commented 
that  the  RDFI  is  not  in  a  position  to 
determine  who  is  entitled  to  the 
payment  being  authorized.  The  Service 
agrees  that  the  financial  institution  is 


not  in  a  position  to  know  whether  the 
customer,  in  fact,  is  entitled  to  the 
payment(s)  being  authorized.  Section 
210.4(a)  requires  only  that  the  identity 
of  the  recipient  be  verified;  the  financial 
institution  is  not  liable  for  determining 
whether  the  customer  is  entitled  to  the 
payment. 

Agencies  and  other  commenters 
supported  the  requirement  that  the  RDFI 
verify  the  identity  of  the  recipient  as  a 
means  of  reducing  fraud.  Financial 
institutions  and  ACH  associations 
generally  objected  to  the  imposition  of 
liability  on  financial  institutions  that 
accept  and  process  enrollments,  rather 
than  on  the  ODFI,  as  provided  for  in  the 
ACH  Rules.  Financial  institutions 
further  commented  that  if  the  ACH 
Rules  are  preempted  in  this  respect, 
financial  institutions  shoidd  not  be  held 
to  a  strict  liability  standard.  These 
institutions  urged  the  Service  to  adopt 
a  "commercially  reasonable  business 
practices"  standard  of  care,  or  an 
"actual  or  constructive  knowledge"  of  a 
fraud  standard.  Financial  institutions 
argued  that  they  cannot  be  an  insurer 
against  all  fraud  and  that  a  strict 
liability  standard  creates  a  disincentive 
for  financial  institutions  to  participate 
in  the  enrollment  process. 

The  Service  continues  to  believe  that 
the  authorization  process  represents  an 
opportunity  to  reduce  fraud  which 
could  otherwise  result  in  significant 
losses  to  the  Government.  Because  a 
financial  institution  that  accepts  an 
authorization  from  a  customer  has  an 
obligation  to  know  the  customer  and  is 
in  a  position  to  verify  a  written 
signature,  the  Service  believes  it  is 
appropriate  to  hold  the  financial 
insti^Mtion  strictly  liable  for  verifying 
the  identity  of  the  customer. 

Under  §  210.4(a)(2),  an  originator  and 
an  ODFI  are  prohibited  from  initiating  a 
debit  entry  to  an  agency,  other  than  a 
reversal  of  a  credit  entry,  without  the 
express  permission,  in  writing  or 
similarly  authenticated,  of  the  agency. 
The  Service  has  conducted  pilot 
programs  to  test  the  initiation  of  debit 
entries  to  the  Government.  These  pilots 
indicate  that  the  use  of  debit  entries  to 
the  Government  is  a  cost-efficient 
pa)mient  mechanism  that  benefits  both 
the  Government  and  the  payee- 
recipient.  However,  in  order  to  protect 
the  interests  of  the  Government,  the 
Service  believes  that  it  is  appropriate  to 
require  the  prior  written  or  similarly 
audienticated  authorization,  just  as  the 
ACH  Rules  require  prior  written 
authorization  in  the  case  of  debits  to  a 
consumer  accoimt.  In  the  case  of 
recurring  entries,  the  agency  is  required 
to  give  an  authorization  only  once,  prior 
to  the  first  entry. 
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As  proposed,  §  210.4(a)(2)  did  not 
provide  an  exception  from  the 
authorization  requirements  for  a    . 
reversal  of  a  credit  entry  previously  sent 
to  an  agency.  Since  a  reversal  of  a  credit 
entry  is  a  debit  entry,  some  commenters 
questioned  whether  proposed 
§  210.4(a)(2)  would  limit  or  restrict  a 
financial  institution's  right  to  reverse  a 
credit  entry.  It  was  not  ibe  Service's 
intention  to  require  a  prior  written 
authorization  before  the  initiation  of  a 
reversal,  and  the  final  rule  has  been 
revised  to  clarify  this  point. 

Section  210.4(b)  specifies  the  terms  to 
which  a  recipient  agrees  by  executing  an 
authorization  for  an  agency  to  initiate  an 
ACH  entry.  Under  §  210.4(b)(1),  a 
recipient  agrees  to  be  boimd  by  Part  210 
and,  imder  §  210.4(b)(2),  the  recipient 
agrees  to  provide  accurate  information. 
Section  210.4(b)(3)  provides  that  the 
recipient  agrees  to  verify  the  recipient's 
identity  to  the  satisfaction  of  the  party 
that  accepts  the  authorization,  whether 
this  is  the  RDFI  or  the  agency.  The 
imposition  of  this  requirement  on 
recipients  complements  the  duty  of  the 
party  accepting  the  authorization  to 
verify  the  recipient's  identi^. 

Section  210.4(b)(4)  provides  that  a 
new  authorization  supersedes  any 
existing  authorization  that  is 
inconsistent  with  the  new  authorization. 

Under  §  210.4(b)(5),  the  recipient 
agrees  that  the  Government  may  reverse 
any  duplicate  or  erroneous  entry  as 
provided  in  §  210.6(f). 

Section  210.4(c)(1)  provides  that,  in 
the  case  of  a  recipient  of  benefit 
payments,  a  change  in  the  recipient's 
ownership  of  the  accoimt  results  in  the 
termination  of  the  authorization.  The 
purpose  of  this  provision  is  to  ensure 
that  payments  are  not  deposited  to  an 
accoimt  to  which  a  recipient  no  longer 
has  access  or  in  which  the  recipient's 
ownership  interest  has  changed. 
Some  commenters  questioned 
whether  an  authorization  is  revoked  as 
a  result  of  any  change  in  the  ownership 
of  an  account,  even  if  that  change  does 
not  affect  the  recipient's  ownership 
interest  in  the  accoimt.  These 
commenters  questioned  whether,  for 
example,  the  addition  of  a  co-signatory 
on  the  account  would  cause  the 
authorization  to  be  revoked.  It  is  not  the 
Service's  intent  that  an  authorization  be 
revoked  as  a  result  of  a  change  in 
ownership  of  an  accoimt  where  the 
recipient's  interest  is  not  adversely 
affected.  The  wording  of  210.4(c)(1)  has 
been  changed  accordingly. 

Under  §  210.4(c)(2),  the  death  or  legal 
incapacity  of  a  recipient  of  benefit 
payments  or  the  death  of  a  beneficiary 
results  in  the  termination  of  the 
authorization. 


Section  210.4(c)(3)  provides  that  the 
closing  of  the  recipient's  account  at  the 
RDFI  results  in  termination  of  the 
authorization.  In  addition,  this  section 
requires  the  RDFI  to  provide  30  days 
written  notice  to  the  recipient  prior  to 
closing  the  account  to  which  benefit 
payments  currently  are  being  sent, 
except  in  cases  of  fraud. 

Final  §  210.4(c)(3)  is  unchanged  from 
the  NPRM  except  that  the  30-day  notice 
requirement  is  limited  in  the  final  rule 
to  accounts  to  which  benefit  payments 
currently  are  being  sent.  Most  financial 
institutions  commented  that  the  30-day 
notice  requirement  was  an  improper 
interference  with  their  customer 
relationships.  Financial  institutions 
pointed  out  that  banks  routinely  close 
accounts  in  cases  of  excessive  overdrafts 
or  in  instances  of  fraud,  and  noted  that 
the  30-day  period  would  require  banks 
to  establish  a  separate  account  closing 
process  for  accounts  receiving  Federal 
ACH  transactions.  Some  agencies  also 
questioned  whether  it  was  appropriate 
for  the  Service  to  regulate  account 
closing  in  this  fashion,  indicating  that 
they  had  not  had  a  problem  with  closed 
accounts.  However,  the  Service  believes 
that  the  notice  requirement  protects 
recipients  from  being  deprived  of  timely 
access  to  their  funds  as  a  result  of  an 
account  being  closed  without  sufficient 
notice  to  allow  the  recipient  to  make 
other  arrangements  to  receive  the  funds. 
Because  the  Service  is  concerned  that  a 
recipient  of  benefit  payments  may  suffer 
hardship  if  the  account  to  which  his  or 
her  benefit  paj^nents  are  being  sent  is 
closed,  the  final  rule  has  been  limited  to 
address  this  class  of  recipients. 

One  agency  commenting  on  the 
proposed  rule  requested  clarification 
regarding  situations  in  which  payments 
are  sent  to  an  account  that  has  been  kept 
open  by  a  financial  institution 
notwithstanding  the  recipient's  request 
that  the  account  be  closed.  The  agency 
stated  that,  in  its  view,  "the  only 
criterion  that  should  apply  in  such  a 
situation  is  whether  the  recipient  has 
closed  the  account  at  the  financial 
institution.  .  .  .  When  a  recipient  can 
provide  proof  that  an  accoimt  has  been 
closed,  all  Federal  payments 
subsequently  received  by  the  financial 
institution  must  be  retunied." 

The  effect  of  210.4(c)  is  that  payments 
sent  to  an  account  that  has  been  closed 
must  be  returned  by  the  financial 
institution.  However,  Part  210  does  not 
establish  the  circumstances  in  which  a 
financial  institution  can  or  must  close 
an  account.  A  financial  institution's 
right  or  obligation  to  close  a  customer's 
account  is  established  by  the  terms  of 
the  account  agreement  between  the 
financial  institution  and  the  customer 


and  applicable  state  or  Federal  laws. 
Thus,  a  recipient's  assertion  that  an 
account  has  been  closed  is  not 
necessarily  sufficient  to  require  the 
financial  institution  to  return  funds  sent 
to  the  account.  There  may  be  situations 
in  which  a  recipient  wishes  to  close  an 
account  but  does  not  have  a  legal  right 
to  do  so.  This  could  occur,  for  example, 
when  the  account  has  been  overdrawn 
and  language  in  the  deposit  contract 
provides  that  the  financial  institution 
may  keep  the  account  open  until  the 
overdraft  is  settled.  In  such  a  case,  a 
financial  institution's  obligation  to 
return  a  payment  depends  on  whether 
the  closing  of  the  account,  in  fact,  has 
been  accomplished,  not  upon  the 
recipient's  desire  to  close  the  account  or 
belief  that  the  account  has  been  closed. 
The  Service  emphasizes  that  it  is  the 
actual  closing  of  the  account  as  a  legal 
matter,  and  not  the  recipient's  desire  or 
attempts  to  close  the  account,  that 
imposes  an  obligation  on  the  financial 
institution  to  return  payments  under 
§  210.4(c). 

In  order  to  eliminate  any  unnecessary 
interruptions  in  ACH  services  to 
recipients  when  any  of  the  events 
described  in  §  210.4(c)(4)  occurs, 
§  210.4(c)(4)  states  that  an  authorization 
will  not  terminate  upon  the  insolvency 
or  closure  of  the  RDFI,  provided  that  a 
successor  is  named  for  the  institution.  If 
no  successor  is  named,  the  Government 
may  transfer  temporarily  the 
authorization  to  a  consenting  financial 
institution  for  a  period  of  no  longer  than 
120  days. 

The  Service  has  deleted  the  provision 
formerly  contained  in  §  210.4(e)  that 
stated  that,  except  as  authorized  by  law 
or  other  regulations,  Part  210  shall  not 
be  used  to  effect  an  assignment  of  a 
payment.  The  Service  believes  that  a 
prohibition  against  assignments  is  not 
appropriate  in  Part  210.  Other  Federal 
laws,  such  as  the  Social  Security  Act, 
govern  the  assignment  of  benefits. 

Section  210.5 — Account  Requirements 
for  Federal  Payments 

Section  210.5  imposes  restrictions  on 
the  type  of  accoimt  to  which  Federal 
payments  may  be  deposited.  Section 
210.5(a1  reiterates  the  general  rule  set 
forth  in  Part  208  that  Federal  payments 
other  than  vendor  payments  must  be 
deposited  to  an  account  at  a  financial 
institution  in  the  name  of  the  recipient. 
The  phrase  "notwithstanding  ACH  Rule 
2.1.2"  indicates  that  §  210.5  imposes  a 
requirement  not  imposed  under  the 
applicable  ACH  Rules,  i.e.,  that  the 
account  be  "in  the  name  of  the 
recipient,  with  certain  exceptions 
discussed  below.  This  section  is 
designed  to  ensure  that  payments  reach 
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the  intended  recipient  by  requiring  that 
such  payments  be  deposited  into  an 
account  in  which  the  recipient  has  an 
ownership  interest.  Vendor  payments 
are  excluded  under  §  210.5(a)  because 
the  Service  is  aware  that  under  current 
commercial  practices  many  vendors 
designate  an  account  in  a  general 
corporate  name  to  receive  payments  in 
the  name  of  a  subsidiary  or  designate  a 
bank  account  in  the  name  of  an 
accountant  or  other  service  provider  for 
the  receipt  of  payments. 

Proposed  §  210.5  would  have  imposed 
these  restrictions  only  on  benefit 
payments,  which  by  definition  excluded 
Federal  retirement  pajnnents.  Upon 
further  consideration,  the  Service  has 
determined  that  Federal  retirement 
payments  need  not  be  excluded  from 
the  account  restrictions.  In  the  situation 
most  often  cited,  that  in  which  a 
surviving  spouse  is  entitled  to  a 
deceased  recipient's  retirement 
payment,  the  surviving  spouse  is 
considered  to  be  the  recipient  and, 
therefore,  the  payment  would  be 
deposited  into  the  surviving  spouse's 
accoimt.  The  final  rule  parallels  Part 
208,  which  requires  that  all  Federal 
pajnments  other  than  vendor  payments 
be  deposited  to  an  account  in  the  name 
of  the  recipient,  with  two  exceptions. 

The  first  exception,  related  to 
authorized  payment  agents,  is 
imchanged  from  the  proposed  rule.  The 
second  exception,  related  to  investment 
accounts,  contains  two  changes  from  the 
proposed  rule.  First,  the  exception  has 
been  expanded  to  cover  investment 
accounts  established  through  an 
investment  company  registered  under 
the  hivestment  Company  Act  of  1940,  in 
addition  to  investment  accounts 
established  through  a  securities  broker 
or  dealer  registered  under  the  Securities 
Exchange  Act  of  1934.  Second,  the 
requirement  contained  in  the  proposed 
rule  that  the  investment  account  and  all 
associated  records  be  structiued  so  that 
the  recipient's  interest  is  protected 
under  applicable  Federal  or  State 
deposit  insurance  regulations  has  been 
deleted.  The  reasons  for  these  changes 
are  discussed  in  detail  in  the  final 
rulemaking  for  Part  208.  63  FR  51490, 
51500.  Additionally,  in  order  to  ensure 
consistency  with  Part  208,  §  210.5(b)(3) 
has  been  added.  Section  210.5(b)(3) 
provides  that  the  Secretary  of  the 
Treasury  may  waive  the  requirements  of 
§  210.5(a)  in  any  case  or  class  of  cases. 

A  number  of  commenters  requested 
additional  guidance  on  various  aspects 
of  §  210.5.  Some  commenters 
questioned  whether  the  account  must  be 
solely  in  the  name  of  the  recipient, 
which  would  preclude  the  use  of  joint 
accoimts,  and  whether  master- 


subaccounts  can  b3  established  with 
limited  access  by  the  beneficiary.  One 
agency  commented  that  it  has  no  way  of 
knowing  the  accoimt  title  at  the 
financial  institution  and  cannot  be 
expected  to  monitor  industry  practices 
in  this  regard. 

The  part  208  final  rulemaking  release 
contains  an  extensive  discussion  of  the 
restrictions  on  accounts  to  which 
Federal  payments  can  be  sent,  and 
addresses  the  issues  raised  by 
commenters  on  proposed  §  210.5.  See  63 
FR  51490,  51499.  The  Service  does  not 
believe  it  is  necessary  to  duplicate  that 
discussion  here,  and  refers  readers  to 
the  Part  208  rulemaking  release. 
However,  in  response  to  the  question 
raised  by  commenters  as  to  whether 
§  210.5  would  prohibit  the  use  of  a  joint 
account  between  the  recipient  and  a 
spouse  or  other  member  of  the 
recipient's  family,  the  Service 
emphasizes  that  §  210.5  does  not  require 
that  the  recipient's  name  be  the  only 
name  on  the  accoimt,  and  thus  would 
not  prohibit  the  use  of  such  a  joint 
accoimt.  In  addition,  as  discussed  in  the 
Part  208  rulemaking  release,  §  210.5 
does  not  prevent  recipients  of  Federal 
salary  payments  from  making 
discretionary  allotments,  as  such 
allotments  are  made  prior  to  the  time 
the  recipient's  payment  is  deposited 
into  an  account  at  a  financial 
institution. 

The  Service  is  aware  that  NACHA  has 
approved  an  amendment  to  the  ACH 
Rules  (effective  September  2000],  which 
permits  the  crediting  of  entries  to 
general  ledger  accounts  and  loan 
accounts.  The  Service  does  not  intend  to 
accept  that  amendment  with  respect  to 
Federal  payments  other  than  vendor 
payments. 

Section  210.6 — Agencies 

The  title  of  this  section  has  been 
changed  from  "The  Federal 
Government"  to  "Agencies."  Section 
210.6  sets  forth  a  number  of  obligations 
and  liabilities  to  which  agencies  that 
initiate  or  receive  Government  entries 
are  subject.  These  obligations  and 
liabilities  are  in  addition  to,  or  different 
from,  the  obligations  and  liabilities  that 
otherwise  would  be  imposed  under  the 
applicable  ACH  Rules.  For  example,  the 
authorization  and  reversal  requirements 
of  §§  210.6(a)  and  (fl  constitute 
additional  obligations.  The  liability 
provisions  of  §§  210.6(b),  (c).  (d),  and  (f) 
expand  as  well  as  limit  the  liability  that 
an  agency  would  otherwise  be  subject  to 
under  the  applicable  ACH  Rules. 
Specifically,  an  agency's  liability  is 
broader  than  it  would  be  under  the 
applicable  ACH  Rules  because  an 
agency  is  liable  for  a  failure  to  act  "in 


accordance  with  this  part  [210]." 
However,  the  extent  of  an  agency's 
potential  liability  is  capped  by  the 
amount  of  the  entry(ies),  which  is  a 
limitation  on  the  liability  generally 
provided  for  under  the  applicable  ACH 
Rules. 

Section  210.6  is  largely  unchanged 
from  the  NPRM  except  that  §  210.6(b)  of 
the  NPRM,  relating  to  prenotifications, 
has  been  deleted  and  the  subsections  of 
§  210.6  have  been  renumbered 
accordingly.  A  prenotification  is  a  non- 
value  informational  entry  sent  through 
the  ACH  system  that  contains  the  same 
information  that  will  be  carried  on 
subsequent  entries  (with  the  exception 
of  the  dollar  amount  and  transaction 
code).  Under  the  ACH  Rules, 
prenotifications  are  optional  for  all 
entries.  The  Service  had  proposed  at 
§  210.6(b)  of  the  NPRM  to  modify  the 
ACH  Rules  by  requiring  prenotifications 
for  debit  entries  initiated  by  an  agency. 
The  purpose  of  the  proposed 
requirement  was  to  ensure  that  a  debit 
initiated  by  an  agency  would  be  applied 
against  the  correct  account  at  the 
intended  financial  institution. 

In  light  of  comments  received,  the 
Service  has  deleted  this  requirement 
frt)m  the  final  rule.  The  purpose  of  a 
prenotification  is  to  verify  the  accuracy 
of  the  account  information  to  ensure 
that  when  a  live  entry  is  received,  it  can 
be  posted  to  the  correct  account. 
However,  a  prenotification  does  not 
provide  notice  to  the  owner  of  the 
account  to  be  debited,  and  thus  does  not 
serve  as  a  protection  against  a  debit  to 
an  incorrect  account.  Moreover, 
requiring  prenotifications  for  debit 
entries  may  impede  the  implementation 
and  operation  of  programs  such  as 
point-of-sale  check  payment  capture,  in 
which  ACH  debits  are  initiated  agednst 
a  consumer  account  at  the  time  a 
purchase  of  goods  or  services  takes 
place.  Requiring  prenotification  also 
would  effectively  preclude  agencies 
from  effecting  reversals  of  credit  entries, 
as  a  number  of  commenters  pointed  out. 
For  these  reasons,  the  Service  has 
deleted  from  the  final  rule  the 
requirement  that  agencies  utilize 
prenotifications  before  initiating  debit 
entries. 

Section  210.6(a)  requires  an  agency  to 
obtain  prior  written  authorization  from 
the  Service  in  order  to  receive  ACH 
credit  or  debit  entries.  The  Service 
requires  this  process  in  order  to  make 
software  and  operational  changes  to 
permit  the  receipt  of  entries  by  the 
agency.  Section  210.6(a)  is  not  intended 
to  reduce  or  change  the  liability  of 
originators  or  ODFIs  for  the  initiation  of 
an  unauthorized  entry  to  an  agency; 
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rather,  it  is  an  operational  requirement 
imposed  by  the  Service  on  agencies. 
Sections  210.6(bHd)  set  forth  an 
agency's  liability  to  various  parties  in 
connection  with  Government  entries. 
Section  210.6(b)  provides  that  an  agency 
will  be  liable  to  the  recipient  for  any 
loss  sustained  as  a  result  of  the  agency's 
failtue  to  originate  a  credit  or  debit 
entry  in  accordance  with  Part  210.  This 
section  further  provides  that  the 
agency's  liability  will  be  limited  to  the 
amount  of  the  entry. 

Several  financial  institutions  luged 
the  Service  to  reconsider  this  limitation 
on  liability,  pointing  out  that  losses 
resulting  from  agency  errors  may  be 
shifted  unfairly  to  the  RDFI.  One 
commenter  gave  an  example  of  an 
agency's  initiation  of  a  duplicate  debit 
entry  to  a  receiver's  accoimt,  in  which 
case  the  account  might  become 
overdrawn,  resulting  in  returned  checks 
and  related  charges  for  which  the 
receiver  would  attempt  to  recover 
compensation.  If  the  receiver's  right  of 
recovery  from  the  Government  were 
limited  to  the  amount  of -the  entry,  the 
receiver  might  seek  compensation  from 
the  RDFI  for  a  refund  of  charges  and 
other  damages  resulting  from  the  retiun 
of  checks,  loss  of  use  of  funds,  etc. 

To  address  this  concern,  §  210.8(b)  of 
the  final  rule  provides  that  a  financial 
institution  will  not  be  liable  to  any  party 
for  any  loss  resulting  from  an  agency's 
error  or  omission  in  originating  an 
entry.  This  provision  does  not  affect  a 
financial  institution's  responsibilities  to 
its  customer  to  resolve  errors  under  the 
Electronic  Fund  Transfer  Act  or 
Regulation  E.  Rather,  this  provision 
establishes  that  a  financial  institution  is 
not  liable  for  consequential  damages 
resulting  from  an  agency's  error. 

The  ACH  Rules  do  not  address  the 
basis  for,  or  the  extent  of,  the  liability 
of  an  originator  or  ODFI  to  a  receiver. 
A  receiver's  rights  against  an  originator 
or  ODFI  for  failing  to  properly  originate 
an  entry  ordinarily  would  be  governed 
by  contract  and  state  law.  Section 
210.6(b)  establishes  a  recipient's  rights 
against  an  agency  in  these 
circumstances  as  a  matter  of  Federal 
law:  an  agency  will  be  liable  for  any  loss 
sustained  by  a  recipient,  up  to  the 
amount  of  the  entry,  as  a  result  of  the 
agency's  failure  to  originate  a  credit  or 
debit  entry  in  accordanceovith  Part  210. 

Section  210.6(c)  establishes  that  an 
agency  may  be  liable  to  an  originator  or 
an  ODFI  for  any  loss  sustained  by  the 
originator  or  ODFI  resulting  fitjm  the 
agency's  failure  to  credit  an  ACH  entry 
to  the  agency's  account  in  accordance 
with  part  210.  The  agency's  liability 
would  be  limited  to  the  amount  of  the 
entry(ies).  The  ACH  Rules  do  not 


address  the  liability  of  an  RDFI  to  an 
originator.  Under  the  ACH  Rules,  if  an 
RDFI  fails  to  properly  credit  an  ACH 
entry  to  the  designated  account  within 
the  applicable  time  limitations,  the 
RDFI  will  have  breached  a  warranty  to 
the  ACH  Operator,  ACH  Association, 
and  ODFI,  and  may  be  hable  to  one  of 
those  parties  for  any  losses  resulting 
from  the  RDFI's  breach.  Whether  the 
originator  has  any  recourse  in  such  a 
situation  depends  on  its  contract  with 
its  ODFI  and  on  state  law. 

Section  210.6(c)  preempts  the  ACH 
Rules  with  respect  to  the  extent  of  an 
agency's  liability  to  an  ODFI  by  limiting 
that  liability  to  the  amount  of  Uie 
entry(ies).  In  addition,  §  210.6(c) 
establishes,  as  a  matter  of  Federal  law, 
that  an  agency  may  be  liable  directly  to 
an  originator  in  an  amoimt  not 
exceeding  the  amoimt  of  the  entry(ies). 

Section  210.6(d)  provides  that  an 
agency's  liability  to  an  RDFI  for  losses 
sustained  by  the  RDFI  in  processing  a 
duplicate  or  erroneous  entry  will  be 
limited  to  the  amoimt  of  the  entry(ies). 
The  phrase  "[ejxcept  as  otherwise 
provided  in  this  Part  210"  is  intended 
to  preserve  the  allocation  to  the  RDFI  of 
liability  in  connection  with  the  RDFI's 
failure  to  comply  with,  for  example,  the 
authorization  requirements.  While  Part 
210  previously  addressed  processing 
errors  by  an  agency,  the  final  rule  refers 
to  duplicate  and  erroneous  entries,  as 
defined  in  the  ACH  Rules,  in  order  to 
describe  specifically  the  type  of  errors 
or  the  nature  of  the  losses  for  which  an 
agency  is  liable. 

Under  the  ACH  Rules,  an  ODFI  is 
liable  for  losses  caused  by  its  origination 
of  duplicate  or  erroneous  entries.  Part 
210  subjects  agencies  to  the  liability 
imposed  on  ODFIs  under  the  ACH  Rules 
for  originating  erroneous  and  duplicate 
entries,  but  preempts  the  ACH  Rules  in 
three  respects.  First,  an  agency  is  not 
liable  for  all  costs  incurred  by  the  RDFI, 
such  as  attorneys'  fees,  but  is  liable  only 
up  to  the  amount  of  the  entry.  Second, 
§  210.6(d)  uses  comparative  negligence 
and  reduces  an  agency's  liability  to  the 
extent  the  loss  results  from  the  financial 
institution's  failure  to  follow  standard 
commercial  practices  and  exercise  due 
diligence.  Third,  §  210.6(d)  excludes 
credit  entries  received  by  an  RDFI  after 
the  death  or  legal  incapacity  of  a 
recipient  of  benefit  payments  or  the 
deaUi  of  a  beneficiary.  It  should  be 
noted  that  liability  in  connection  with 
any  benefit  payment  to  a  deceased 
recipient  is  not  covered  under 
§  210.6(d),  but  is  governed  solely  by 
Subpart  B. 

Several  commenters  questioned  how 
the  comparative  negligence  standard 
would  be  administered  and  what 


negligence  would  consist  of  in  this 
context.  One  commenter  questioned 
whether  the  costs  of  apportioning 
negligence  might  exceed  the  benefit  to 
the  Government  of  limiting  its  liability 
in  this  fashion. 

What  will  constitute  negligence  on 
the  part  of  a  financial  institution  in  a 
particular  context  depends  on  the 
relevant  facts  and  circumstances. 
Although  the  Service  recognizes  that 
there  may  be  costs  associated  with 
investigating  and  determining  the 
causes  of  a  particular  loss,  the  Service 
believes  it  is  important  to  retain  this 
provision  in  order  to  apportion  liability 
appropriately  in  cases  where  an  agency 
and  a  financial  institution  share 
responsibility  for  a  loss.  For  example,  if 
an  agency  erroneously  originated  a 
credit  entry  to  an  incorrect  account,  and 
the  person  who  received  the 
misdirected  funds  brought  the  mistake 
to  the  attention  of  the  financial 
institution,  the  financial  institution 
could  incur  liability  if  it  failed  to  take 
appropriate  action  and  the  agency 
subsequently  was  unable  to  recover  the 
erroneously  transmitted  funds. 

Section  210.6(e)  is  unchanged  from 
§  210.6(f)  of  the  proposed  rule,  except 
that  the  word  "final"  has  been  added  in 
recognition  that  a  Federal  Reserve 
Bank's  crediting  of  an  account  can  be 
reversed  if  actual  and  final  funds  are  not 
collected  in  settlement  of  a  credit  item 
at  or  before  8:30  a.m.  Eastern  Time  on 
the  banking  day  following  the 
settlement  date. 

Section  210.6(f)  addresses  the 
Government's  initiation  of  reversals.  As 
discussed  in  the  analysis  of  §  210.4(b) 
above,  a  recipient  who  executes  an 
authorization  agrees,  among  other 
things,  that  the  Government  may  reverse 
duplicate  or  erroneous  entries  or  files, 
as  provided  in  §  210.6(f). 

The  ACH  Rules  permit  an  originator 
to  reverse  duplicate  or  erroneous  entries 
and  permit  an  ODFI,  originator,  or 
originating  ACH  Operator  to  reverse 
duplicate  or  erroneous  files  within  five 
banking  days  of  the  settlement  date  of 
the  duplicate  or  erroneous  file  or  entry. 
For  piuposes  of  the  ACH  Rules,  and  as 
used  herein,  a  duplicate  entry  is  an 
entry  that  is  a  duplicate  of  an  entry 
previously  initiated  by  the  originator  or 
ODFI  and  an  erroneous  entry  is  an  entry 
that  orders  payment  to  or  from  a 
receiver  not  intended  to  be  credited  or 
debited  by  the  originator  or  that  orders 
payment  in  a  dollar  amount  different 
than  what  was  intended  by  the 
originator. 

Under  the  ACH  Rules,  the  ODH  and/ 
or  originating  ACH  Operator  must 
indemnify  the  RDFI  against  any  losses 
the  RDFI  incurs  as  a  result  of  effecting 
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a  reversal.  Consequently,  in  the  event 
that  the  RDFI  reverses  an  entry  or  file 
initiated  by  the  ODFI,  but  the  RDFI 
cannot  recover  the  amount  of  the  entry 
from  the  receiver  (because,  for  example, 
the  receiver  has  withdrawn  the  funds 
and  closed  the  account),  it  is  the  ODFI 
or  originator  who  bears  the  loss. 

The  ability  to  effect  reversals  is  an 
important  way  for  the  Government  to 
reduce  losses  resulting  from 
overpayments  and  misdirected  entries. 
If  a  reversal  is  effected  expeditiously,  in 
many  cases  the  receiver  may  not  be 
aware  that  the  erroneous  or  duplicate 
entry  occurred,  and  thus  the  funds  may 
be  available  in  the  accoimt  for  recovery 
by  the  RDFI  and.  ultimately,  the 
GovemmenL 

With  respect  to  certain  types  of 
pajrments,  however,  the  Government's 
ability  to  reverse  a  duplicate  payment  or 
overpayment  to  a  recipient  may  be 
constrained  due  to  the  existence  of 
various  Federal  statutory  provisions 
governing  the  manner  in  which  the 
Government  may  recover  overpayments. 
For  example,  in  the  context  of  Federal 
benefit  payments,  the  Government  may 
be  required  to  provide  notice  and  a 
hearing  prior  to  taking  action  to  recover 
payments,  or  may  be  limited  in  the 
amount,  timing,  or  manner  in  which  an 
overpayment  is  recovered.  Part  210  does 
not  address  the  operation  of  these 
requirements  because  the  applicable 
requirements  may  vary  depending  on 
the  type  of  payment.  It  is  the  agency's 
responsibility  to  determine  before 
certifying  a  reversal  that  the  reversal 
will  not  violate  any  applicable  laws  or 
regulations. 

One  commenter  requested  that  the 
Service  clarify  how  the  certification 
requirement  of  §  210.6(f)  affects  the 
indemnification  of  the  RDFI  and  other 
parties  to  a  transaction  as  provided 
under  ACH  Rule  2.4.5.  The  certification 
requirement  represents  an  additional 
obligation  of  any  agency  that  originates 
a  reversal.  The  certification  requirement 
is  intended  to  function  as  an  intra- 
Govemmental  warranty  and  is  not 
intended  to  affect  the  indemnification  of 
the  RDFI  or  other  parties  to  a  transaction 
under  ACH  Rule  2.4.5.  and  Part  210. 

Several  commenters  requested 
clarification  as  to  whether  the 
Government,  when  initiating  reversals, 
would  be  bound  by  any  ACH  Rule 
requirements  that  generally  apply  with 
respect  to  reversals,  such  as  the  five-day 
reversal  deadline.  It  is  the  intention  of 
the  Service  that  all  ACH  Rule 
requirements  apply  to  Government- 
initiated  reversals  except  that  the  extent 
of  the  Government's  indemnification 
would  be  limited  to  the  amount  of  the 
entiy(ies).  Therefore,  an  agency  that 


reverses  a  Government  entry  must  do  so 
within  the  five-day  deadline. 

Section  210.7 — Federal  Reserve  Banks 

Section  210.7  sets  forth  the  role  and 
responsibilities  of  the  Federal  Reserve 
Banks. 

The  settlement  of  ACH  entries  is 
determined  by  the  ACH  Operator  which, 
in  the  case  of  Government  entries,  is  a 
Federal  Reserve  Bank.  The  Service  has 
deleted  as  imnecessary  the  provisions 
previously  in  Part  210  relating  to  funds 
availability  since  those  requirements  are 
addressed  imder  Federal  Reserve  Bank 
Operating  Circular  No.  4  on  ACH  Items. 

Some  commenters  were  concerned 
that  a  change  in  the  timing  of  pajonents 
would  result  from  the  deletion  from 
§  210.7  of  language  stating  that  Federal 
Reserve  Banks  are  to  make  available  to 
the  financial  institution  the  amount 
specified  in  a  payment  instruction,  and 
debit  the  TGA,  on  the  payment  date. 
Part  210  previously  defined  the 
payment  date  as  the  date  upon  which 
funds  are  to  be  available  for  withdrawal 
by  the  recipient,  and  on  which  the 
funds  are  to  be  made  available  to  the 
financial  institution  by  the  Federal 
Reserve  Bank,  and  provided  that  "if  the 
payment  date  is  not  a  business  day  for 
the  financial  institution  receiving  a 
payment,  or  for  the  Federal  Reserve 
Bank  from  which  it  received  such 
payment,  then  the  next  succeeding 
business  day  for  both  shall  be  deemed 
to  be  the  payment  date."  The  Service  is 
not  changing  the  foregoing  timing 
requirements,  which  are  consistent  with 
the  Federal  Reserve  Bank  Operating 
Circular  on  ACH  items. 

Some  agencies  indicated  that  the  time 
frame  of  settlement  under  the  ACH 
system  may  conflict  with  statutory 
requirements  regarding  when  certain 
payments  miist  be  made.  For  example, 
the  Office  of  Personnel  Management 
(0PM)  commented  that  the  Civil  Service 
annuity  benefit  is  payable  "on  the  first 
business  day  of  the  month  after  the 
month  or  period  for  which  it  has 
accrued."  Therefore,  0PM  indicated 
that  it  cannot  legally  request  another 
payment  date  when  the  first  day  of  the 
month  is  on  a  Saturday,  which  is  a 
business  day  for  piuposes  of  the 
relevant  statute,  but  which  is  not  a 
settlement  date  under  the  ACH  Rules. 
The  Railroad  Retirement  Board 
commented  that  the  Railroad  Retirement 
Act  prohibits  issuing  payments  before 
the  first  day  of  the  next  calendar  month. 

The  Service  recognizes  that  agencies 
subject  to  statutory  constraints  on 
payment  dates  will  need  to  address  the 
interaction  of  those  constraints  with  the 
timing  of  ACH  payments.  Because 
different  statutes  present  different  issues 


and  limitations,  the  Service  believes 
that  these  issues  must  be  addressed  on 
a  case-by-case  basis.  Where  statutory 
payment  requirements  potentially 
conflict  with  the  use  of  the  ACH  system, 
the  Service  urges  the  paying  agency  to 
work  with  the  Service  in  order  to 
resolve  those  issues.  For  example,  a 
statute  that  requires  that  payment  be 
made  no  later  than  the  first  business  day 
of  the  month  may  allow  for  the 
initiation  of  payments  one.or  two  days 
early  in  order  to  ensiu^  that  the 
recipient  receives  the  funds  no  later 
than  the  statutorily  prescribed  pajmient 
date.  On  the  other  hand,  this  approach 
would  not  be  a  viable  solution  in  the 
context  of  a  statute  that  requires  that 
payment  be  made  no  earlier  than  the 
first  business  day  of  the  month.  Because 
statutes  difi'er,  the  Service  is  not  in  a 
position  to  adopt  a  uniform  approach  to 
these  issues. 

Section  210.7(a),  which  is  unchanged 
from  the  proposed  rule,  specifies  that 
each  Federal  Reserve  Bank,  as  the  Fiscal 
Agent  of  the  Treasury,  serves  as  the 
Government's  ACH  Operator  for 
Government  entries.  The  phrase 
"notwithstanding  Section  11.5  and 
Article  8  of  the  ACH  Rules"  has  been 
added  to  clarify  that  the  Service  is 
preempting  the  ACH  RiUe  that  provides 
that  a  Federal  Reserve  Bank  is  not  an 
agent  of  an  RDFI  or  ODFI. 

Section  210.7(b),  also  imchanged  from 
the  proposed  rule,  has  been  added  to 
Part  210  to  ensiu^  that  the  Service  is 
aware  of  new  ACH  applications  at  an 
agency  so  that  proper  accounting  can 
take  place  and  correct  credit  can  be 
given  in  the  Treasxuy  investment 
program  as  an  agency  receives  ACH 
transactions.  Agencies  desiring  a  routing 
number  should  obtain  approved  from  the 
Service  prior  to  requesting  a  routing 
number  from  a  Federal  Reserve  Bank. 

Section  210.8 — Financial  Institutions 

Section  210.8  addresses  the 
obligations  of  financial  institutions  with 
respect  to  Government  entries,  which 
were  previously  set  forth  at  §  210.7.  The 
Service  has  removed  as  unnecessary 
many  of  the  provisions  of  previous 
§  210.7  because  they  are  addressed  in 
the  ACH  Rules.  For  example,  former 
§  210.7(e)  has  been  deleted  since  the 
ACH  Rules  adequately  cover  the 
inability  of  anJUDFI  to  credit  an  account 
indicated  in  an  entry.  In  addition, 
former  §§  210.7(f)(1),  (f)(2),  and  (f)(4) 
have  been  deleted  since  the  ACH  Rules 
address  these  provisions. 

The  Service  nad  proposed  at 
§  210.8(a)  of  the  NPRM  to  require  RDFIs 
to  verify  that  the  account  niunber  and 
one  other  item  of  information  in  a 
prenotification  entry  both  relate  to  the 
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same  account.  A  prenotification,  as 
described  in  the  ACH  Rules,  is  a  non- 
dollar entry,  sent  through  the  ACH 
system,  which  contains  the  same 
information  (with  the  exception  of  the 
dollar  amount  and  Standard  Entry  Class 
Code)  that  will  be  carried  on  subsequent 
entries.  The  ACH  Rules  do  not  require 
that  RDFIs  verify  pren  Jtifications  in  this 
maimer;  thus,  the  proposed  requirement 
and  the  corresponding  liability  to  which 
a  financial  institution  would  have  been 
subject  for  failing  to  verify  a 
prenotification  would  have  superseded 
the  ACH  Rules  with  respect  to  agency- 
initiated  prenotifications. 

Several  agencies  commenting  on  the 
proposed  rule  supported  the  verification 
requirement  because,  in  the  words  of 
one  commenter,  "[tlhis  will  ensure  that 
subsequent  Federal  direct  deposit 
payments  are  credited  to  the  intended 
party,  not  just  into  an  account  that 
happens  to  coincide  with  a  valid 
account  number  at  the  RDFl."  Other 
agencies  indicated  that  they  did  not 
intend  to  use  prenotifications  and  did 
not  believe  the  proposed  verification 
requirement  was  necessary. 

All  of  the  financial  institutions 
commenting  on  the  NPRM  objected  to 
the  proposed  requirement.  Financial 
institutions  commented  that  they  rely 
on  accoimt  numbers  alone  in  processing 
entries,  as  permitted  by  the  ACH  Rules 
and  UCC  Article  4A,  and  that  they 
presently  cannot  perform  the  proposed 
verification  in  an  automated  processing 
environment.  Therefore,  in  order  to 
comply  with  the  requirement,  financial 
institutions  would  be  required  either  to 
manually  process  Government  entries  or 
to  develop  and  implement  new 
processing  systems.  Many  banks 
conunented  that  they  caimot  invest  in 
new  processing  systems  at  this  time, 
especially  in  view  of  Year  2000 
requirements  and  related  systems 
testing.  Some  financial  institutions 
indicated  that  if  the  verification 
requirement  were  imposed,  the  costs  of 
processing  Government  entries  would 
increase  and  they  might  shift  these  costs 
to  payment  recipients."  Some 
conunenters  also  noted  that,  in  the  case 
of  payments  made  to  representative 
payees,  beneficiary  information  relating 
to  the  payment  may  not  be  listed  on  the 
account  in  any  manner  since  financial 
institutions  typically  have  information 
only  on  persons  who  are  authorized  to 
sign  on  the  accoimt. 

Financial  institutions  also  argued  that 
shifting  losses  to  banks  is  inconsistent 
with  basic  principles  of  electronic 
payment  law,  pointing  out  that  both 
UCC  Article  4A  and  the  ACH  Rules 
provide  that  the  RDFI  may  make 


payment  on  the  basis  of  accoimt  number 
alone. 

After  considering  the  comments 
received,  the  Service  has  decided  not  to 
include  in  Part  210  a  requirement  that 
upon  receipt  of  a  prenotification  an 
RDFI  verify  one  other  identifying  data 
element  in  addition  to  the  recipient's 
account  number.  The  Service  does  not 
believe  it  is  in  the  best  interest  of  the 
public  to  implement  a  requirement  that 
would  make  it  more  expensive  for 
financial  institutions  to  receive  and 
process  electronic  Government 
payments  or  that  would  require  manual 
processing  of  Government  entries.  The 
Service  acknowledges  the  rationale  for 
allowing  RDFIs  to  rely  on  account 
number  alone,  as  set  forth  in  the 
commentary  to  UCC  Article  4A- 
207(b)(1):  "If  the  [RDFI]  has  both  the 
account  number  and  the  name  of  the 
beneficiary  supplied  by  the  originator  of 
the  funds  transfer,  it  is  possible  for  the 
[RDFI]  to  determine  whether  the  name 
and  number  refer  to  the  same  person, 
but  if  a  duty  to  make  that  determination 
is  imposed  on  the  [RDFI]  the  benefits  of 
an  automated  payment  are  lost.  Manual 
handling  of  pajmient  orders  is  both 
expensive  and  subject  to  hiunan  error." 

Moreover,  the  Service  believes  that 
more  data  is  needed  regarding  the 
causes  of  misdirected  Government 
entries.  Without  information  as  to  the 
types  of  Government  entries  that  are 
misdirected  and  the  reasons  for  such 
mistakes,  the  Service  is  concerned  that 
the  verification  requirement  would 
eliminate  any  incentive  for  agencies  to 
follow  commercially  reasonable 
standards  in  initiating  payments.  The 
Service  does  not  believe  it  is 
appropriate  to  impose  on  financial 
institutions  liability  for  losses  resulting 
fi'om  agency  errors. 

Althou^  data  regarding  misdirected 
entries  is  not  available,  the  Service  has 
anecdotal  information  that  suggests  that 
many  misdirected  entries  are  a  result  of 
human  error  by  agency  persoimel  who 
key  in  accoimt  numbers.  The  Service  is 
particularly  concerned  with  agency 
practices  in  which  account  information 
is  processed  through  a  single  manual 
key  entry,  and  urges  agencies  to  review 
their  enrollment  practices  and  to 
consider  adopting  more  stringent  key 
entry  procedures  such  as  scanning  a 
voided  check  or  performing  a  double- 
key  entry,  or  instituting  some  other 
verification  procedure  to  avoid  key 
entry  mistakes.  The  Service  encourages 
agencies  to  review  their  enrollment 
practices  and  intends  to  work  with 
agencies  to  develop  data  regarding  the 
extent  and  causes  of  misdirected  ACH 
entries  and  to  formulate  ways  of 
reducing  such  errors. 


The  Service  also  understands  that,  in 
some  cases,  misdirected  entries  occur  as 
a  result  of  financial  institutions'  errors 
in  enrolling  recipients  or  in  transmitting 
notifications  of  change  (NOCs).  The 
Service  believes  that  it  is  appropriate  to 
hold  financial  institutions  responsible 
for  losses  caused  by  their  errors  in 
enrolling  recipients  and  has  revised 
§  210.8(b)(2)  accordingly,  as  discussed 
below. 

The  Service  has  redesignated  former 
§  210.7(g)  of  Part  210  as  §  210.8(a) 
without  making  any  substantive  change. 

Section  210.8(b)  provides  that 
financial  institutions  shall  be  subject  to 
liability  for  failing  to  handle  an  entry  in 
accordance  with  Part  210  and  that  the 
amount  of  that  liability  will  be  limited 
to  the  amount  of  the  entry,  except  as 
otherwise  specifically  provided  in 
§§  210.8(b)(1)  and  (2).  The  phrase 
"[njotwithstanding  ACH  Rules  2.2.3, 
2.4.5,  2.5.2,  4.2,  and  7.7.2"  indicates 
that  die  liabilities  imposed  on  financial 
institutions  under  this  section  may  be  in 
addition  to,  or  different  from,  the 
liabilities  that  otherwise  would  be 
imposed  under  the  applicable  ACH 
Rules.  To  the  extent  that  Part  210 
imposes  duties  on  a  financial  institution 
not  imposed  under  the  applicable  ACH 
Rules,  §  210.8(b)  correspondingly 
imposes  liabilities  on  a  financial 
institution  not  imposed  under  the 
applicable  ACH  Rules.  However,  the 
extent  of  the  liability  to  which  a 
financial  institution  would  be  subject 
would  not  exceed  the  amoimt  of  the 
entry  (except  in  the  case  of 
unauthorized  debits). 

The  ACH  Rules  generally  provide  that 
an  RDFI  or  ODFI  is  liable  for  all  claims, 
losses,  liabilities,  or  expenses,  including 
attorneys'  fees  and  costs,  resulting 
directly  or  indirectly  from  the  breach  by 
the  RDFI  or  ODFI  of  its  obligations. 
Under  UCC  Article  4A,  which  would 
apply  to  credit  entries  to  non-consumer 
accounts,  the  liability  of  financial 
institutions  that  fail  to  handle  entries 
properly  generally  does  not  extend  to  all 
resulting  losses,  but  does  include 
imputed  interest  in  certain 
circumstances.  Because  Part  210,  as  a 
general  matter,  limits  the  Government's 
liability  to  the  amount  of  an  entry,  the 
Service  believes  that  as  a  matter  of 
equity  the  liability  of  financial 
institutions  similarly  should  be  limited. 
Accordingly,  §  210.8(b)  preempts  the 
extent  of  the  liability  to  which  financial 
institutions  are  subject  under  both  the 
ACH  Rules  and  UCC  Article  4A  by 
limiting  that  liability  to  the  amount  of 
the  entry.  Thus,  for  example,  if  an 
agency  originated  a  credit  entry  to  a 
corporate  vendor  and  the  RDFI  failed  to 
credit  the  entry  to  the  vendor's  account 
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in  a  timely  manner,  §  210.8(b)  would 
limit  the  RDFI's  liability  to  the 
Government  to  the  amount  of  the  entry, 
thereby  preempting  the  UCC  Article  4A 
rule  that  imposes  liability  on  the 
financial  institution  for  imputed  interest 
for  the  period  of  the  delay.  Section 
210.8(b)  does  not  affect  a  financial 
institution's  liability  imder  Subpart  B. 

Although  financial  institutions 
generally  objected  to  changing  the 
liability  provisions  of  the  ACH  Rules  for 
Government  entries,  most  financial 
institutions  indicated  that  if  the  final 
rule  limited  the  liability  of  the 
Government  to  the  amoimt  of  an  entry, 
the  liability  of  financial  institutions 
should  be  correspondingly  limited 
under  §  210.8(b). 

Section  210.8(b)  of  the  final  rule  also 
provides  that  a  financial  institution  will 
not  be  liable  to  any  third  party  for  any 
loss  resulting  bom  an  agency's  error  or 
omission  in  origiuating  an  entry.  The 
Service  has  added  this  provision  to  the 
final  rule  to  address  comments  by 
several  financial  institutions  that 
limiting  an  agency's  liability  to  the 
amount  of  an  entry,  as  set  forth  at 
§  210.6,  may  have  the  effect  of  shifting 
losses  resulting  from  an  agency  error  to 
the  RDFI.  As  discussed  above,  one 
commenter  gave  an  example  of  an 
agency's  initiation  of  a  duplicate  debit 
entry  to  a  receiver's  account,  in  which 
case  the  account  might  become 
overdrawn,  resulting  in  returned  checks 
and  related  charges  for  which  the 
receiver  would  attempt  to  recover 
compensation.  If  the  receiver's  right  of 
recovery  from  the  Government  were 
limited  to  the  amount  of  the  entry,  the 
receiver  might  seek  compensation  fitim 
the  RDFI  for  a  refund  of  charges  and 
other  damages  resulting  from  the  retiun 
of  checks,  loss  of  use  of  funds,  etc. 
Section  210.8(b)  addresses  this  situation 
by  providing  that  the  receiver  cannot 
recover  against  the  RDFI  for  these 
damages. 

Section  210,8(b)(l)  is  unchanged  from 
the  proposed  rule  except  that  the 
reference  to  "reserve  accoimt"  has  been 
changed  to  "accoimt"  in  response  to 
comments  that  Federal  Reserve  Banks 
also  maintain  clearing  accoimts  for 
financial  institutions  in  some  cases. 
Section  210.8(b)(1)  clarifies  that  a 
financial  institution  may  not  originate 
or  transmit  a  debit  entry  to  an  agency 
without  the  prior  written  authorization 
of  the  agency.  As  previously  discussed, 
debit  entries  to  the  TGA  represent  a 
significant  security  concern  for  the 
Service.  By  expanding  the  use  of  the 
ACH  system  to  allow  for  Government 
payments  by  a  debit  to  the  TGA,  the 
possibility  of  unauthorized  debits  to  the 
TGA  arises.  In  carrying  out  its  fiscal 


responsibility,  the  Service  believes  it  is 
necessary  to  take  precautions  to  ensiu'e 
that  such  debits  do  not  occiu'.  Therefore 
Part  210  requires  special  security 
measures  not  imposed  under  the  ACH 
Rules. 

The  ACH  Rules  provide  that  a 
receiver  must  have  authorized  the 
initiation  of  an  entry  to  the  receiver's 
accoimt  before  the  entry  is  originated 
and  that  the  ODFI  must  warrant  that  the 
authorization  is  valid.  Section 
210.8(b)(1)  goes  beyond  the  ACH  Rules 
by  requiring  that  an  agency  authorize 
the  debit  entry,  and  that  the 
authorization  be  in  writing  or  similarly 
authenticated. 

Under  Part  210  as  amended,  a 
financial  institution  is  liable  for  any 
unauthorized  debit  entries  initiated  to 
an  agency  in  violation  of  this 
requirement.  In  connection  with  this, 
the  Govenunent  also  must  be  able  to 
recover  the  interest  that  it  would  have 
derived  from  the  use  of  the  debited 
funds  had  they  remained  in  the  TGA. 
Therefore,  a  financial  institution's 
liability  for  unauthorized  debit  entries 
to  the  TGA  includes  imputed  interest 
under  §  210.8(b)(1).  This  provision  is  an 
exception  to  the  general  limitation  of  a 
financial  institution's  liability  to  the 
amount  of  an  entry.  The  Service 
believes  it  is  necessary  to  impose  this 
additional  liability  in  order  to  avoid  any 
potential  loss  of  public  funds  resulting 
bom  an  unauthorized  debit  to  the  TGA. 

Section  210.8(b)(2)  restates  the  third 
and  fourth  sentences  of  former 
§  210.11(b)  and  addresses  the  RDFI's 
liability  in  situations  where  the 
financial  institution  accepts  a  forged 
authorization.  Under  the  ACH  Rules,  a 
receiver  must  authorize  an  entry  before 
the  entry  may  be  originated  and  the 
ODFI  must  warrant  that  the 
authorization  is  valid.  The  ODFI  or  the 
originator  thus  bears  the  ultimate 
liability  for  any  loss  resulting  from  a 
forged  or  invalid  authorization. 
Similarly,  under  UCC  Article  4A.  the 
ODFI  or  originator  generally  bears  the 
risk  of  loss  if  an  entry  is  originated  to 
a  receiver  not  entitled  to  the  payment. 
Section  210.8(b)(2)  operates  to  preempt 
these  ACH  and  UCC  Article  4A  rules  in 
situations  where  a  financial  institution 
accepts  the  recipient's  authorization  and 
fails  to  verify  the  identity  of  the 
recipient.  If  the  financial  institution 
accepts  a  forged  authorization,  the 
financial  institution  rather  than  the 
Government  will  be  liable  for  the  entries 
effected  in  reliance  on  the  forged 
authorization. 

The  Service  has  revised  §  210.8(b)(2) 
of  the  final  rule  to  provide  that  an  F^FI 
that  transmits  to  an  agency  an 
authorization  containing  an  incorrect 


account  number  shaU  be  liable  for  any 
resulting  loss,  up  to  the  amount  of  the 
payment(s)  made  on  the  basis  of  the 
incorrect  number.  With  respect  to  NOCs 
that  contain  incorrect  account 
information,  the  Service  believes  that 
the  treatment  of  erroneous  NOCs  are 
appropriately  addressed  under  the  ACH 
Rules.  The  ACH  Rules  provide  that  an 
RDFI  that  transmits  an  NOC  warrants 
that  the  information  contained  within 
the  NOC  is  correct,  and  that  the  RDFI  is 
liable  for  any  loss  or  liability  resulting 
frt>m  a  breach  of  this  warranty.  (See 
ACH  Rules,  Article  Five,  Section  5.3) 
Accordingly,  a  financial  institution  that 
transmits  to  an  agency  an  NOC 
containing  erroneous  information  will 
be  liable  to  the  agency  for  the  amount 
of  any  resulting  misdirected  entry. 

In  the  case  of  a  misdirected  entry  that 
an  agency  believes  was  the  result  of  an 
incorrect  account  number  in  an 
authorization  or  NOC  transmitted  by  an 
RDFI,  the  agency  shall  carry  out  an 
investigation  to  determine  the  cause  of 
the  error.  If  the  agency  determines  that 
the  loss  in  fact  resulted  from  an  RDFI's 
transmission  of  an  incorrect  account 
number,  the  agency  may  instruct  the 
Service  to  direct  the  appropriate  Federal 
Reserve  Bank  to  debit  the  RDFI's 
account  for  the  amount  of  the 
misdirected  payment(s).  The  agency 
may  not  issue  such  an  instruction  until 
it  has  notified  the  RDFI  of  the  results  of 
its  investigation  and  provided  the  RDFI 
a  reasonable  opportunity  to  respond. 

Section  210.8(c)  sets  forth  the 
conditions  under  which  the  obligation 
for  the  amount  of  an  entry  is  acquitted. 
The  word  "final"  has  been  added  to  the 
wording  in  the  proposed  rule  in 
recognition  that  a  credit  entry  may  be 
reversed  after  crediting  by  a  Federal 
Reserve  Bank  if  the  Reserve  Bank  does 
not  receive  actually  and  finally 
collected  funds  in  settlement  of  the  item 
at  or  before  8:30  a.m.  Eastern  Time  on 
the  banking  day  following  the 
settlement  date.  Section  210.8(c)  also 
has  been  revised  from  the  proposed  rule 
to  clarify  that  the  originator's  obligation, 
in  addition  to  any  obligation  of  the 
ODFI,  is  discharged  upon  final 
crediting.  The  final  rule  also  provides 
that,  in  the  case  of  a  debit  entry 
originated  by  an  agency  against  an 
account,  full  acquittance  does  not  occur 
until  the  underlying  payment  is  final. 

Subpart  B — ^Reclamation  of  Benefit 
PajrmenlB  . 

The  Service  has  restructured  Subpart 
B  of  Part  210  by  adding  a  new  §  210.»— 
Parties  to  the  reclamation.  The  other 
five  sections  comprising  Subpart  B 
(§§  210.10  throu^  210.14)  are  a 
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reorganization  of  the  foin  previous 
sections  on  reclamations  in  Part  210.  As 
discussed  above,  the  reclamation 
provisions  of  Subpart  B  completely 
preempt  the  reclamation  provisions  of 
the  ACH  Rules  with  respect  to  benefit 
payments  received  by  an  RDFI  after  the 
death  or  legal  incapacity  of  a  recipient 
or  the  death  of  a  beneficiary.  Any 
provisions  of  the  ACH  Rules  dealing 
with  reclamation  of  benefit  payments 
are  not  applicable  ACH  Rules  as  defined 
in  §  210.2.  The  Service  has  not  changed 
significanUy  the  obligations  and 
liabilities  of  agencies  and  financial 
institutions  in  effect  under  former  Part 
210. 

hi  order  to  simplify  the  regulation  and 
enhance  its  flexibility  with  respect  to 
automating  reclamations,  the  Service 
has  moved  certain  procedxu^s  and 
guidelines  from  Subpart  B  to  the 
Service's  Green  Book  or  Treasiuy 
Financial  Manual.  As  discussed  above 
with  respect  to  Subpart  A,  the  Green 
Book  and  the  Treasiuy  Financial 
Manual  do  not  introduce  new  rights  and 
obligations  that  are  not  contained  in 
Part  210.  Instead,  they  provide  specific 
operational  directions  and  procediues 
which  put  the  regulatory  requirements 
into  practice.  The  Service  has  the 
authority  to  enforce  the  requirements  set 
forth  in  the  Green  Book  and  the 
Treasury  Financial  Manual  in  the  same 
maimer  that  it  enforces  regulations. 

Section  210.9— Parties  to  the 
Reclamation 

The  Service  has  added  this  new 
section  to  delineate  the  differing  roles  of 
the  financial  institution,  the  Service, 
and  the  agency  that  certified  the  benefit 
payments  in  question. 

Section  210.9(a)  restates  provisions  of 
former  §§  210.7(a)  and  210.14(d)  of  Part 
210,  which  provided  that  by  accepting 
and  handling  benefit  payments,  a 
financial  institution  agrees  to  the 
provisions  of  Subpart  B,  including  the 
reclamation  actions  and  the  debiting  of 
the  financial  institution's  Federal 
Reserve  Bank  accoimt  for  any 
reclamation  amount  for  which  it  is 
liable. 

Section  210.9(b)  clarifies  that  the 
Service  performs  only  disbursing  and 
collection  functions  on  behalf  of 
agencies  and  does  not  make  decisions  as 
to  the  underlying  obligations 
themselves.  For  example,  if  a  financial 
institution  or  recipient  has  a  question 
about  the  amoxmt  of  a  reclamation,  the 
Service  will  respond  that  the  amoimt 
was  determined  by  the  appropriate 
agency.  In  addition,  if  a  financial 
institution  or  recipient  disputes  the 
facts  underlying  a  death  or  date  of 
death,  that  party  should  discuss  the 


dispute  with  the  appropriate  agency. 
After  resolution,  the  Service  will  carry 
out  the  reclamation  in  accordance  with 
the  direction  of  the  agency  that  certified 
the  payment  or  directed  the  Service  to 
reclaim  the  funds  in  question. 

Section  210.10— RDFI  Liability 

This  section  defines  the  liability  of 
RDFIs  for  benefit  payments  received 
after  the  death  or  legal  incapacity  of  a 
recipient  or  death  of  a  beneficiary,  and 
limits  the  extent  of  that  liability. 

Section  210.10(a)  restates  the  rule  set 
forth  at  §  210.12(a)  of  previous  Part  210. 
but  moves  the  limited  liability 
provisions  to  the  next  section  to  make 
it  clear  that  an  RDFI  is  presumed  liable 
for  all  benefit  payments  received  after 
the  death  or  legal  incapacity  of  a 
recipient  or  death  of  a  beneficiary 
unless  the  RDFI  meets  the  qualifications 
for  limited  liability  set  forth  in  §  210.11. 
An  RDFI  has  no  right  to  limit  its  liability 
with  respect  to  benefit  payments 
received  after  it  knows  of  the  death  or 
incapacity  of  a  recipient  or  death  of  a 
beneficiary  and  has  had  a  reasonable 
opportimity  to  act  on  that  knowledge. 
Accordingly,  the  RDFI  is  required  to 
retiun  all  benefit  payments  received 
after  it  learns  of  the  death  or  legal 
incapacity  of  a  recipient  or  death  of  a 
beneficiary.  This  obUgation  apphes 
whether  the  RDFI  has  received  a  notice 
of  reclamation  or  learned  of  the  death  or 
legal  incapacity  on  its  own. 

In  addition,  §  210.10(a)  requires  that 
the  RDFI  immediately  notify  a  paying 
agency  if  the  RDFI  learns  of  the  death 
or  legal  incapacity  of  a  recipient  or 
death  of  a  beneficiary  from  a  soiut:e 
other  than  notice  from  the  agency.  Some 
financial  institutions,  while  recognizing 
that  it  may  be  in  the  institution's  best 
interest  to  provide  agencies  with  such 
notice,  commented  that  financial 
institutions  should  not  incur  further 
liability  by  faiUng  to  provide  the  notice. 

Under  §  210.11(d)  as  proposed,  an 
RDFI  that  failed  to  notify  an  agency  as 
required  by  §  210.10(a)  would  have 
forfeited  its  right  to  limit  its  liabiUty. 
The  Service  agrees  that  proposed 
§  210.11(d)  could  potentially  impose  a 
harsh  result  in  some  circumstances, 
particiUarly  where  no  loss  is  caused  by 
the  RDFI's  iaihue  to  comply  with  the 
notice  requirement.  Accordingly,  the 
Service  has  amended  §  210.11(d)  to 
provide  that  an  RDFI  that  fails  to 
comply  with  any  provision  of  Subpart  B 
in  a  timely  and  acciu-ate  manner, 
including  the  notice  requirements  at 
§  210.13,  will  be  liable  to  the 
Government  for  any  loss  resulting  from 
its  act  or  omission. 

Section  210.10(d)  provides  that  an 
RDFI's  liability  for  post-death  and  post- 


incapacity  payments  is  limited  to  the 
most  recent  six  years  of  payments. 
Previously,  RDFIs  were  subject  under 
Part  210  to  potentially  unlimited 
liability  in  situations  where  an  agency  is 
unaware  of  the  death  or  legal  incapacity 
of  the  recipient  or  the  death  of  a 
beneficiary  and  continues  to  make 
payments  to  the  account  for  a  number 
of  years.  Financial  institutions  that 
conmiented  on  the  proposed  nde 
supported  shortening  the  time  fi-ame  for 
initiating  reclamations,  although  several 
financial  institutions  urged  the  Service 
to  adopt  a  shorter  period  than  six  years. 
Some  agencies  supported  the  proposed 
time  limit,  while  odier  agencies  objected 
to  it. 

Section  210.10(d)  also  provides  an 
exception  to  the  six-year  limitation 
where  the  amount  in  the  accoimt  when 
the  RDFI  receives  the  notice  of 
reclamation  and  has  had  a  reasonable 
opportunity  to  act  on  the  notice  exceeds 
the  six-year  amount  for  which  the  RDFI 
otherwise  would  be  liable.  In  such  a 
case,  the  RDFI  would  be  liable  for  the 
total  eimount  of  all  post-death  or  post- 
incapacity  payments,  up  to  the  amount 
in  the  account. 

In  addition.  §  210.10(d)  requires  that 
an  agency  that  initiates  a  reclamation 
must  do  so  within  120  days  after  the 
date  that  the  agency  receives  notice  of 
the  death  or  incapacity  of  the  recipient 
or  death  of  the  beneficiary.  This 
provision  is  intended  to  encourage 
agencies  to  act  in  a  timely  manner  in 
initiating  reclamations,  and  to  protect 
RDFIs  from  liability  in  the  event  an 
agency  does  not  act  expeditiously.  Some 
agencies  commented  that  the  120-day 
period  was  an  adequate  and  appropriate 
period  deadline,  whereas  other  agencies 
commented  that  120  days  is  too  short  a 
period  in  view  of  exception  processing 
delays  on  the  part  of  the  Service  that 
occur  with  respect  to  certain  non- 
recurring entries.  Financial  institutions 
commenting  on  this  provision 
supported  a  shortened  deadline  for 
initiating  recleimations  and  generally  felt 
that  120  days  was  appropriate. 

Section  210.10(e)  is  unchanged  from 
the  proposed  rule  except  that  the 
reference  to  "reserve  account"  has  been 
changed  to  "account"  to  reflect  the  fact 
that  a  Federal  Reserve  Bank  may  also 
maintain  clearing  accounts  for  financial 
institutions  in  some  cases.  Section 
210.10(e)  restates  a  rule  of  reclamations 
previously  set  forth  at  §§  210.13(c)  and 
(d):  the  Government  has  the  right  to 
debit  the  RDFI's  account  at  its  Federal 
Reserve  Bank  for  the  full  amount  of  all 
post-death  or  post-incapacity  benefit 
payments  owed  to  an  agency  or  for  a 
lesser  amount  as  a  result  of  the  RDFI's 
ability  to  limit  its  liability.  Such  action, 
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if  necessary,  represents  a  last  step  in 
reclaiming  funds  that  have  not 
otherwise  been  recovered. 

The  60-day  time  period  for  an  RDFI  to 
return  funds,  which  was  previously  set 
forth  at  §  210.13(c),  is  a  procediu-al  item 
that  may  change  with  the  automation  of 
reclamations.  Therefore,  the  Service  has 
relocated  this  requirement  to  the  Green 
Book. 

Section  210.11— Limited  Liability 

The  Service  has  not  changed  the 
criteria  that  an  RDFI  must  meet  in  order 
to  limit  its  liability  under  Subpart  B,  but 
has  reworded  the  provisions  setting 
forth  the  criteria  for  greater  clarity. 

Section  210.11(a)  provides  the  oasis 
for  calculating  an  RDFI's  liability  if  it  is 
eligible  to  limit  its  liability  because  it 
did  not  have  actual  or  constructive 
knowledge  of  the  death  or  incapacity  of 
a  recipient  or  the  death  of  a  beneficiary. 
The  formula  is  taken  from  previous 
§  210.12(b)  and.  although  reworded, 
does  not  change  significantly  the 
substantive  operation  of  the  previous 
forouda. 

Former  §  210.12(d)  of  Part  210 
contained  ndes  addressing  the 
drciunstances  in  which  an  RDFI  is 
"deemed  to  have  knowledge"  of  the 
death  or  incapacity  using  a  standard  of 
"due  diligence."  The  Service,  believing 
that  the  description  of  due  diligence 
may  be  confusing  or  difficult  to  apply  in 
this  context,  proposed  to  utilize  a 
definition  of  "actual  or  constructive 
knowledge"  set  forth  at  proposed 
§210.2. 

Formerly  imder  Part  210,  one  of  the 
factors  relevant  to  determining  the 
extent  of  an  RDFI's  limited  liability  was 
the  amoimt  in  the  accoimt.  Former 
§  210.13(b)(2)(i)  defined  the  "amount  in 
the  account"  to  mean  the  balance  in  the 
account  when  the  RDFI  has  received  a 
notice  of  reclamation  and  has  had  a 
reasonable  time  to  take  action  based  on 
its  receipts,  plus  any  additions  to  the 
account  balance  made  before  the  RDFI 
returns  the  notice  of  reclamation  to  the 
Govenunent.  Part  210  previously 
provided  that  a  reasonable  time  to  take 
action  was  not  later  than  the  close  of 
business  on  the  day  following  the 
receipt  of  the  notice  of  reclamation. 

The  Service  has  experienced  many 
instances  in  which  the  "amount  in  the 
account"  for  reclamation  purposes  has 
been  reduced  by  automated  teller 
machine  (ATM)  withdrawals  and  the 
RDFI  cannot  provide  information 
regarding  the  identity  of  the 
withdrawer.  The  Service  therefore 
proposed  in  the  NPRM  to  define  the 
"amount  in  the  account"  as  the  account 
balance  at  the  time  the  RDFI  receives 
the  notice  of  reclamation  and  to 


eliminate  the  "reasonable  time  to  take 
action"  language  formerly  at 
§210.13(b)(2)(i). 

A  number  of  financial  institutions 
commenting  on  the  proposed  rule 
objected  to  the  calailation  of  the 
amount  in  the  account  on  the  basis  that 
they  cannot  take  immediate  action  to 
prevent  withdrawals  upon  receipt  of  a 
notice  of  death.  One  commenter  noted 
that  approximately  one-half  of 
community  banks  utilize  batch 
processing  systems,  in  which  a  hold 
placed  on  an  account  cannot  be 
activated  until  evening  or  the  following 
day,  depending  on  the  processing 
schedule.  As  discussed  above  with 
respect  to  the  definition  of  "actual  and 
constructive  knowledge,"  the  Service 
has  revised  the  definition  to  provide 
financial  institutions  with  a  reasonable 
opportimity  to  take  action  after 
receiving  notice  of  death  or  incapacity. 
The  Service  believes  that  one  business 
day  will  normally  constitute  a 
reasonable  opportunity  to  take  action. 

Section  210.11(b)  sets  forth  the  steps 
an  RDFI  must  take  in  order  to  qualify  for 
limited  liability.  By  requiring  an  RDFI  to 
certify  the  information  required  in 
§  210.11(b)(1)  and  (2),  the  burden  of 
demonstrating  qualification  for  limited 
liability  is  placed  on  the  RDFI.  Failiue 
to  meet  this  biuden  results  in  the  full 
liability  of  the  RDFI  under  proposed 
§210.10. 

Section  210.11(b)(2)  incorporates  the 
last  sentence  of  former  §  210.13(b)(1), 
and  adds  the  requirement  that  the  RDFI 
certify  the  date  the  RDFI  first  had  actual 
or  constructive  knowledge  of  the  death 
or  legal  incapacity  of  the  recipient  or 
death  of  the  beneficiary  even  if  such 
knowledge  was  obtained  first  through 
notice  received  frt>m  the  agency.  As 
proposed,  §  210.11(b)(2)  stated  that  the 
RDFI  must  certify  the  date  the  RDFI  first 
had  "information"  of  the  death  or 
incapacity.  Some  commenters 
questioned  the  meaning  of  the  word 
"information,"  as  opposed  to  the  phrase 
"actual  or  constructive  knowledge." 
Because  "information"  was  intended  to 
refer  to  actual  or  constructive 
knowledge,  §  210.11(b)(2)  has  been 
revised  to  eliminate  any  apparent 
inconsistency. 

Requiring  these  certifications,  in 
combination  with  the  authority  of  the 
Government  to  debit  the  RDFI's  accoimt 
as  provided  in  §  210.10(e),  imderscores 
that  the  biu-den  is  on  the  RDFI  to 
demonstrate  its  qualification  for  limited 
liability. 

Former  §  210.13(b)(2)(ii)  has  been 
relocated  to  §  210.11(b)(3)  of  the  final 
rule. 

Section  210.11(c)  provides  the 
payment  and  collection  procedures 


which  apply  if  an  RDFI  qualifies  for 
limited  liabilify.  After  an  RDFI  returns 
the  amoimt  specified  in  §  210.11(a)(1),  if 
the  agency  is  unable  to  collect  the 
remaining  amount  of  the  outstanding 
total,  the  Govenunent  will  debit  the 
RDFI's  account  at  its  Federal  Reserve 
Bank  (or  the  correspondent  account 
utUized  by  the  RDFI)  for  the  amount 
specified  in  §  210.11(a)(2),  which  is  the 
lesser  of:  (i)  the  benefit  payments 
received  by  the  RDFI  from  the  agency 
within  45  days  after  the  death  or  legal 
incapacity  of  the  recipient  or  death  of 
the  beneficiary,  or  (ii)  the  balance  of  the 
outstanding  total.  It  should  be  noted 
that  in  no  instance  will  the  RDFI  be 
liable  for  more  than  the  outstanding 
total  because  the  amount  potentially 
recoverable  under  §  210.11(a)(2)  cannot 
exceed  the  balance  of  the  unrecovered 
outstanding  total. 

As  proposed  in  the  NPRM,  §  210.11(d) 
woidd  have  provided  that  an  RDFI 
would  forfeit  its  right  to  limit  its 
liability  if  the  RDFI  failed  to  comply 
with  any  provision  of  Subpart  B.  One 
financial  institution  commented  that  the 
proposed  expanded  liability  in 
§  210.11(d)  was  inappropriate  and 
unfair,  and  that  only  a  violation  of  those 
provisions  that  relate  directly  to  the 
qualifications  for  limited  liability  stated 
in  §  210.11(a)  and  (b)  should  cause  a 
financial  institution  to  lose  its  right  to 
limit  its  liability^  The  Service  has 
revised  §  210.11(d)  to  provide  that  a 
financial  institution  that  violates  any 
provision  of  Subpart  B  shall  be  liable  to 
the  Govenunent  for  any  loss  resulting 
from  its  act  or  omission,  in  addition  to 
any  amount(s)  for  which  the  RDFI  is 
liable  under  §  210.10  or  §  210.11(a). 

Section  210.12— RDFI's  Flights  of 
Recovery 

Section  210.12(a)  restates  the 
principle  set  forth  in  former  §  210.14(c) 
that  in  reclaiming  funds  from  an  RDFI, 
the  Government  is  not  directing  or  , 
authorizing  the  RDFI  to  debit  the 
recipient's  account.  Any  rights  that  an 
RDFI  may  have  to  recover  the  amount  of 
reclaimed  funds  from  a  recipient  are  a 
matter  of  applicable  state  law  and  the 
contract  between  the  RDFI  and  the 
recipient.  Subpart  B  neither  limits  nor 
expands  those  rights. 

Section  210.12(b)  restates  without 
substantive  change  former  §  210.14(d)  of 
Part  210. 

Section  210.13 — Notice  to  Account 
Owners 

Section  210.13  is  based  on  former 
§  210.14(a)  of  Part  210,  but  has  been 
changed  slighUy  to  provide  for  the 
possibility  of  an  automated  reclamation 
process  by  the  addition  of  the  phrase 
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"or  othenvise  provide  to  the  account 
owner(8)"  to  the  existing  requirement 
that  notice  be  mailed.  In  addition,  the 
phrase  "any  notice  required  by  the 
Service  to  be  provided  to  accoimt 
owners  as  specified  in  the  Green  Book" 
has  been  substituted  for  the  specific 
reference  to  the  "Notice  to  Accoimt 
Owners"  to  allow  for  more  flexibihty  in 
changing  the  format  of  the  required 
notice. 

Part  210  formerly  required  that  RDFIs 
notify  accoxmt  owners  of  any  actions  to 
be  taken  by  the  RDFl  with  respect  to  the 
accoimt  in  connection  with  a 
reclamation  action.  The  Service  believes 
that  this  requirement  may  intrude 
mmecessarily  into  the  relationship 
between  the  RDFI  and  its  customer  and 
conflicts  with  the  principle  that 
reclamations  are  actions  between  the 
Government  and  the  RDFI,  and  not 
between  the  Government  and  the 
recipient.  Actions  taken  by  an  RDFI 
with  respect  to  a  customer  account,  and 
any  notice  to  the  customer  in 
connection  with  those  actions,  are  a 
matter  of  State  law  or  contract,  not 
Federal  law. 

Section  210.14— Erroneous  Death 
Information 

This  section  is  based  upon  former 
§  210.15  of  Part  210,  with  certain 
additions  and  deletions.  Much  of  former 
§  210.15  was  procedural  information 
which  the  Service  has  moved  to  the 
Green  Book,  where  it  is  more 
appropriately  located.  In  particular,  the 
Service  has  relocated  to  the  Green  Book 
the  procedmes  that  RDFIs  are  to  follow 
in  correcting  erroneous  death 
information  (previously  codified  in 
§  210.15(a)(1)  and  (2)  and  §  210.15(c)). 
The  Service  also  has  moved  to  the  Green 
Book  the  60-day  time  limit  for  the  RDFI 
to  retiun  the  completed  notice  of 
reclamation  to  the  Government  in  order 
for  the  RDFI  to  limit  its  liability  for  the 
payments  made  after  the  death  or  legal 
incapacity  of  the  recipient  or  death  of 
the  beneficiary.  This  60-day  limit  is  a 
requirement  for  the  paper-based 
reclamation  procedure.  Any  automated 
reclamation  procedures  developed  or 
used  by  the  Government  would  not  be 
boimd  by  the  same  time  limit  as  the 
paper  process  since  an  automated 
procedure  theoretically  could  be 
completed  in  less  time. 

The  provisions  at  §  210.14(b)  direct 
questions  and  disputes  to  the  agency 
issuing  directions  on  reclamations. 
These  provisions  clarify  that  the  Service 
only  performs  disbinsing  and  collection 
functions  on  behalf  of  the  agencies  and 
does  not  make  decisions  as  to  the 
imderlying  obligations. 


Subpart  C— Discretionary  Salary 
Allotments 

The  Service  has  removed  Subpart  C 
from  Part  210.  Subpart  C  provided  that 
discretionary  allotments  bom  Federal 
employees'  wage  and  salary  payments 
permitted  by  the  issuing  agency  could 
be  made  through  the  ACH  system  and 
were  subject  to  Part  210.  The  Service 
determined  that  Subpart  C  was 
redimdant  since  the  substance  of 
Subpart  C  was  covered  in  other 
regulations.  For  example,  regulations 
issued  by  the  Office  of  Personnel 
Management,  at  5  CFR  Part  550,  address 
the  circiunstances  under  which 
discretionary  allotments  may  be  made. 
Subpart  A  of  Part  210  sets  forth  the  rules 
governing  all  ACH  credit  entries  made 
by  an  agency,  including  any  savings  and 
salary  allotment  payments.  For  these 
reasons,  specific  provisions  for  the  use 
of  the  ACH  system  to  allow  for 
discretionary  allotments  in  Part  210  are 
unnecessary. 

m.  Rulemaking  Analysis 

Treasmy  has  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866. 

It  is  hereby  certified  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  Accordingly,  a  Regulatory 
Flexibility  Act  analysis  is  not  required. 

There  is  no  collection  of  information 
contained  in  this  rule  and,  therefore,  the 
Paperwork  Reduction  Act  does  not 
apply. 
List  of  Subjects  in  31  CFR  Part  210 

Automated  Clearing  House,  Electronic 
funds  transfers.  Fraud,  Incorporation  by 
reference. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  31  CFR  Part  210  is  revised  to 
read  as  follows: 

PART  210— FEDERAL  GOVERNMENT 
PARTICIPATION  IN  THE  AUTOMATED 
CLEARING  HOUSE 

Sec. 

210.1  Scope;  relation  to  other  regulations. 

210.2  Definitions. 

210.3  Governing  law. 

Subpart  A— General 

210.4  Authorizations  and  revocations  of  , 
authorizations. 

210.5  Account  requirements  for  Federal 
payments. 

210.6  Agencies. 

210.7  Federal  Reserve  Banks. 

210.8  Financial  institutions. 


Subpart  B— Reclamation  of  Benefit 
Payments 

210.9  Parties  to  the  reclamation. 

210.10  RDFI  liability. 

210.11  Limited  liability. 

210.12  RDFl's  rights  of  recovery. 

210.13  Notice  to  account  owners. 

210.14  Erroneous  death  information. 
Authority:  5  U.S.C.  5525: 12  U.S.C.  391:  31 

U.S.C.  321,  3301,  3302,  3321,  3332,  3335.  and 
3720. 

§210.1    Scope;  relation  to  Other 
regulations. 

This  part  governs  all  entries  and  entry 
data  originated  or  received  by  an  agency 
through  the  Automated  Clearing  House 
(ACH)  network,  except  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section. 
This  part  also  governs  reclamations  of 
benefit  payments. 

(a)  Federal  tax  payments  received  by 
the  Federal  Government  through  the 
ACH  system  that  are  governed  by  part 
203  of  this  title  shall  not  be  subject  to 
any  provision  of  this  part  that  is 
inconsistent  with  part  203. 

(b)  ACH  credit  or  debit  entries  for  the 
purchase  of,  or  payment  of  principal 
and  interest  on,  United  States  seciuities 
that  are  governed  by  part  370  of  this  title 
shall  not  be  subject  to  any  provision  of 
this  part  that  is  inconsistent  with  part 
370. 

§210.2    Definitions. 

For  piuposes  of  this  part,  the 
following  definitions  apply.  Any  term 
that  is  not  defined  in  this  part  shall  have 
the  meaning  set  forth  in  the  ACH  Rules. 

(a)  ACHRules  means  the  Operating 
Rules  and  the  Operating  Guidelines 
published  by  the  National  Automated 
Clearing  House  Association  (NACHA).  a 
national  association  of  regional  member 
clearing  house  associations,  ACH 
Operators  and  participating  financial 
institutions  located  in  the  United  States. 

(b)  Actual  or  constructive  knowledge, 
when  used  in  reference  to  an  RDFl's 
knowledge  of  the  death  or  legal 
incapacity  of  a  recipient  or  death  of  a 
beneficiary,  means  that  the  RDFI 
received  information,  by  whatever 
means,  of  the  death  or  incapacity  and 
has  had  a  reasonable  opportunity  to  act 
on  such  information  or  that  the  RDFI 
would  have  learned  of  the  death  or 
incapacity  if  it  had  followed 
commercially  reasonable  business 
practices. 

(c)  Agency  means  any  department, 
agency,  or  instrumentality  of  the  United 
States  Government,  or  a  corporation 
owned  or  controlled  by  the  Government 
of  the  United  States.  The  term  agency 
does  not  include  a  Federal  Reserve 

Bank. 

(d)  Applicable  ACHRules  means  the 
ACH  Rules  with  an  effective  date  on  or 
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before  September  17, 1999,  as  published 
in  Parts  I,  II,  and  IV  of  the  "1999  ACH 
Rules:  A  Complete  Guide  to  Rules  & 
Regulations  Governing  the  ACH 
Network,"  except: 

(1)  ACH  Rule  1.1  (limiting  the 
applicability  of  the  ACH  Rules  to 
members  of  an  ACH  association); 

(2)  ACH  Rule  1.2.2  (governing  claims 
for  compensation); 

(3)  ACH  Rule  1.2.4  and  Appendix 
Eleven  (governing  the  enforcement  of 
the  ACH  Rules); 

(4)  ACH  Rules  2.2.1.8;  2.6;  and  4.7 
(governing  the  reclamation  of  benefit 
payments); 

(5)  ACH  Rule  8.3  and  Appendix  Two 
(requiring  that  a  credit  entry  be 
originated  no  more  than  two  banking 
days  before  the  settlement  date  of  the 
entry— see  definition  of  "Effective  Entry 
Date"  in  Appendix  Two). 

(e)  Authorized  payment  agent  means 
any  individual  or  entity  that  is 
appointed  or  otherwise  selected  as  a 
representative  payee  or  fiduciary,  under 
regulations  of  the  Social  Security 
Administration,  the  Department  of 
Veterans  Affairs,  the  Railroad 
Retirement  Board,  or  other  agency 
making  Federal  payments,  to  act  on 
behalf  of  an  individual  entitled  to  a 
Federal  payment. 

(f)  Automated  Clearing  House  or  ACH 
means  a  funds  transfer  system  governed 
by  the  ACH  Rules  which  provides  for 
the  interbank  clearing  of  electronic 
entries  for  participating  financial 
institutions. 

(g)  Beneficiary  means  a  natural  person 
other  than  a  recipient  who  is  entitled  to 
receive  the  benefit  of  all  or  part  of  a 
benefit  payment. 

(h)  Benefit  payment  is  a  payment  for 
a  Federal  entitlement  program  or  for  an 
annuity,  including,  but  not  limited  to, 
payments  for  Social  Seciuity, 
Supplemental  Security  Income,  Black 
Lung,  Civil  Service  Retirement,  Railroad 
Retirement  aimuity  and  Railroad 
Unemployment  and  Sickness  benefits. 
Department  of  Veterans  Affairs 
Compensation  and  Pension,  and 
Worker's  Compensation. 

(i)  Federal  payment  means  any 
payment  made  by  an  agency.  The  term 
includes,  but  is  not  limited  to: 

(1)  Federal  wage,  salary,  and 
retirement  payments; 

(2)  Vendor  and  expense 
reimbursement  payments; 

(3)  Benefit  payments;  and 

(4)  Miscellaneous  pajrments 
including,  but  not  limited  to, 
interagency  payments;  grants;  loans; 
fees;  principal,  interest,  and  other 
payments  related  to  United  States 
marketable  and  nonmarketable 
securities;  overpayment 


reimbursements;  and  payments  under 
Federal  insurance  or  guarantee 
programs  for  loans. 
{j)(l)  Financial  institution  means: 
(i)  Any  insured  bank  as  defined  in 
.gection  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813)  or  any 
bank  which  is  eligible  to  apply  to 
become  an  insiued  bank  under  section 
5  of  such  Act  (12  U.S.C.  1815); 

(ii)  Any  mutual  savings  bank  as 
defined  in  section  3  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1813) 
or  any  bank  which  is  eligible  to  apply 
to  become  an  insiued  bank  under 
section  5  of  such  Act  (12  U.S.C.  1815); 
(iii)  Any  savings  bank  as  defined  in 
section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813)  or  any 
bank  which  is  eligible  to  apply  to 
become  an  insiued  bank  under  section 
5  of  such  Act  (12  U.S.C.  1815); 

(iv)  Any  insured  credit  imion  as 
defined  in  section  101  of  the  Federal 
Credit  Union  Act  (12  U.S.C.  1752)  or 
any  credit  union  which  is  eligible  to 
apply  to  become  an  insiu«d  credit  union 
pursuant  to  section  201  of  such  Act  (12 
U.S.C.  1781); 

(v)  Any  savings  association  as  defined 
in  section  3  of  the  Federal  Deposit 
Insiuance  Act  (12  U.S.C.  1813)  which  is 
an  insured  depository  institution  as 
defined  in  such  Act  (12  U.S.C.  1811  et 
seq.)  or  is  eligible  to  apply  to  become  an 
insured  depository  institution  imder  the 
Federal  Deposit  Insiuance  Act  (12 
U.S.C.  1811  efseg.);  and 

(vi)  Any  agency  or  branch  of  a  foreign 
bank  as  defined  in  section  1(b)  of  the 
International  Banking  Act,  as  amended 
(12  U.S.C.  3101). 

(2)  In  this  part,  a  financial  institution 
may  be  referred  to  as  an  Originating 
Depository  Financial  Institution  (ODFI) 
if  it  transmits  entries  to  its  ACH 
Operator  for  transmittal  to  a  Receiving 
Depository  Financial  Institution  (RDFI), 
or  it  may  be  referred  to  as  an  RDFI  if  it 
receives  entries  from  its  ACH  Operator 
for  debit  or  credit  to  the  accoimts  of  its 
customers. 

(k)  Government  entry  means  an  ACH 
credit  or  debit  entry  or  entry  data 
originated  or  received  by  an  agency. 
(1)  Green  Book  means  the  manual 
issued  by  the  Service  which  provides 
financial  institutions  with  procedures 
and  guidelines  for  processing 
Government  entries. 

(m)  Notice  of  reclamation  means 
notice  sent  by  electronic,  paper,  or  other 
means  by  the  Federal  Government  to  an 
RDFI  which  identifies  the  benefit 
pa)anents  that  should  have  been 
returned  by  the  RDFI  because  of  the 
death  or  legal  incapacity  of  a  recipient 
or  death  of  a  beneficiary. 


(n)  Outstanding  total  means  the  siun 
of  all  benefit  payments  received  by  an 
RDFI  from  an  agency  after  the  death  or 
legal  incapacity  of  a  recipient  or  the 
death  of  a  beneficiary,  minus  any 
amoimt  retiuned  to,  or  recovered  by,  the 
Federal  Government. 

(o)  Becipient  means  a  natural  person, 
corporation,  or  other  public  or  private 
entity  that  is  authorized  to  receive  a 
Federal  payment  from  an  agency. 

(p)  Service  means  the  Financial 
Management  Service,  Department  of  the 
Treasiuy. 

(q)  Treasury  means  the  United  States 
Department  of  the  Treasury. 

(r)  Treasury  Financial  Manual  means 
the  manual  issued  by  the  Service 
containing  procedures  to  be  observed  by 
all  agencies  and  Federal  Reserve  Banks 
with  respect  to  central  accounting, 
financial  reporting,  and  other  Federal 
Government-wide  fiscal  responsibilities 
of  the  Treasury. 

§210.3    Governing  law. 

(a)  Federal  Law.  The  rights  and 
obligations  of  the  United  States  and  the 
Federal  Reserve  Banks  with  respect  to 
all  Government  entries,  and  the  rights  of 
any  person  or  recipient  against  the 
United  States  and  the  Federal  Reserve 
Banks  in  connection  with  any 
Government  entry,  are  governed  by  this 
part,  which  has  the  force  and  effect  of 
Federal  law. 

(b)  Incorporation  by  reference — 
applicable  ACH  Bales. 

(1)  This  part  incorporates  by  reference 
the  applicable  ACH  Rules,  including 
rule  changes  with  an  effective  date  on 
or  before  September  17, 1999,  as 
published  in  Parts  I,  H,  and  IV  of  the 
"1999  ACH  Rules:  A  Complete  Guide  to 
Rules  &  Regulations  Governing  the  ACH 
Network."  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  of  the 
"1999  ACH  Rules"  are  available  fit)m 
the  National  Automated  Clearing  House 
Association,  607  Hemdon  Parkv^y, 
Suite  200,  Hemdon,  Virginia  20170. 
Copies  also  are  available  for  public 
inspection  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  N.W., 
Suite  700,  Washington,  D.C.  20001. 

(2)  Any  amendment  to  the  applicable 
ACH  Rules  that  takes  effect  after 
September  17, 1999,  shall  not  apply  to 
Government  entries  unless  the  Service 
expressly  accepts  such  amendment  by 
publishing  notice  of  acceptance  of  the 
amendment  to  this  part  in  the  Federal 
Register.  An  amenckient  to  the  ACH 
Rides  that  is  accepted  by  the  Service 
shall  apply  to  Government  entries  on 
the  effective  date  of  the  nilemaking 
specified  by  the  Service  in  the  Federal 
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Register  notice  expressly  accepting  such 
amendment. 

(c)  Application  of  this  part.  Any 
person  or  entity  that  r^-iginates  or 
receives  a  Govenmient  entry  agrees  to 
be  boimd  by  this  part  and  to  comply 
with  all  instructions  and  procedures 
issued  by  the  Service  under  this  part, 
including  the  Treasury  Financial 
Manual  and  the  Green  Book.  The 
Treasiuy  Financial  Manual  is  available 
for  downloading  at  the  Service's  web 
site  at  http://www.fins.treas.gov/  or  by 
calling  (202)  874-9940  or  writing  the 
Directives  Management  Branch, 
Financial  Management  Service, 
Department  of  the  Treasury,  3700  East 
West  Highway,  Room  500C,  Hyattsville, 
MD  20782.  The  Green  Book  is  available 
for  downloading  at  the  Service's  web 
site  at  http://www.fins.treas.gov/ 
fmsnews.html  or  by  calling  (202)  874- 
6540  or  writing  the  Product  Promotion 
Division,  Financial  Management 
Service,  Department  of  the  Treasury, 
401  14th  Street,  S.W.,  Room  309, 
Washington,  D.C.  20227. 

Subpart  A— General 

§  21 0.4    Authorizations  and  ravocations  of 
authorizations. 

(a)  Requirements  for  authorization. 
Each  debit  and  credit  entry  subject  to 
this  part  shall  be  authorized  in 
accordance  with  the  applicable  ACH 
Rules  and  the  following  additional 
requirements: 

(1)  The  agency  or  the  RDFI  that 

accepts  the  recipient's  authorization 
shall  verify  the  identity  of  the  recipient 
and,  in  the  case  of  a  written 
authorization  requiring  the  recipient's 
signatiu-e,  the  validity  of  the  recipient's 
signature. 

(2)  Unless  authorized  in  writing,  or 
similarly  authenticated,  by  an  agency, 
no  person  or  entity  shall  initiate  or 
transmit  a  debit  entry  to  that  agency, 
other  than  a  reversal  of  a  credit  entry 
previously  sent  to  the  agency. 

(b)  Terms  of  authorizations.  By 
executing  an  authorization  for  an  agency 
to  initiate  entries,  a  recipient  agrees: 

(1)  To  the  provisions  of  this  part; 

(2)  To  provide  accurate  information; 

(3)  To  verify  the  recipient's  identity  to 
the  satisfaction  of  the  RDFI  or  agency, 
whichever  has  accepted  the 
authorization; 

(4)  That  any  new  authorization 
inconsistent  with  a  previous 
authorization  shall  supersede  the 
previous  authorization;  and 

(5)  That  the  Federal  Government  may 
reverse  any  duplicate  or  erroneous  entry 
or  file  as  provided  in  §  210.6(f)  of  this 

part. 

(c)  Termination  and  revocation  of 
authorizations.  An  authorization  shall 


remain  valid  ujitil  it  is  terminated  or 
revoked  by: 

(1)  With  respect  to  a  recipient  of 
benefit  p«ij  mer.:i,  a  change  .ii  d.e 
recipient's  ownership  of  the  deposit 
account  as  reflected  in  the  deposit 
accoimt  records,  including  the  removal 
of  the  name  of  the  recipient,  the 
addition  of  a  power  of  attorney,  or  any 
action  which  alters  the  interest  of  the 
recipient; 

(2)  The  death  or  legal  incapacity  of  a 
recipient  of  benefit  payments  or  the 
deadi  of  a  beneficiary; 

(3)  The  closing  of  the  recipient's 
accoimt  at  the  RDFI  by  the  recipient  or 
by  the  RDFI.  With  respect  to  a  recipient 
of  benefit  payments,  if  an  RDFI  closes 
an  account  to  which  benefit  payments 
currently  are  being  sent,  it  shall  provide 
30  calendar  days  written  notice  to  the 
recipient  prior  to  closing  the  accoimt, 
except  in  cases  of  firaud;  or 

(4)  The  RDFI's  insolvency,  closure  by 
any  state  or  Federal  regulatory  authority 
or  by  corporate  action,  or  the 
appointment  of  a  receiver,  conservator, 
or  liquidator  for  the  RDFI.  In  any  such 
event,  the  authorization  shall  remain 
valid  if  a  successor  is  named.  The 
Federal  Government  may  temporarily 
transfer  authorizations  to  a  consenting 
RDFI.  The  transfer  is  valid  until  either 

a  new  authorization  is  executed  by  the 
recipient,  or  120  calendar  days  have 
elapsed  since  the  insolvency,  closure,  or 
appointment,  whichever  occurs  first. 

§  21 0.5    Account  requirements  for  Federal 
payments. 

(a)  Notwithstanding  ACH  Rule  2.1.2, 
an  ACH  credit  entry  representing  a 
Federal  payment  shall  be  deposited  into 
an  account  at  a  financial  institution.  For 
all  payments  other  than  vendor 
payments,  the  account  at  the  financial 
institution  shall  be  in  the  name  of  the 
recipient,  except  as  provided  in 
paragraph  (b)  of  this  section. 

(b)(1)  Where  an  authorized  payment 
agent  has  been  selected,  the  Federal 
payment  shall  be  deposited  into  an 
accoimt  titled  in  accordance  with  the 
regulations  governing  the  authorized 
payment  agent. 

(2)  Where  a  Federal  payment  is  to  be 
deposited  into  an  investment  account 
established  through  a  securities  broker 
or  dealer  registered  with  the  Securities 
and  Exchange  Commission  under  the 
Securities  Exchange  Act  of  1934,  or  an 
investment  account  established  through 
an  investment  company  registered 
under  the  Investment  Company  Act  of 
1940  or  its  transfer  agent,  such  payment 
may  be  deposited  into  an  account 
designated  by  such  broker  or  dealer, 
investment  company,  or  transfer  agent 


(3)  The  Secretary  of  the  Treasury  may 
waive  the  requirements  of  paragraph  (a) 
of  this  section  in  any  case  or  class  of 
"afes. 

§210.6    Agencies. 

Notwithstanding  ACH  Rules  2.2.3, 
2.4.5,  2.5.2, 4.2,  and  7.7.2,  agencies  shall 
be  subject  to  the  obligations  and 
liabilities  set  forth  in  this  section  in 
connection  with  Government  entries. 

(a)  Receiving  entries.  An  agency  may 
receive  ACH  debit  or  credit  entries  only 
with  the  prior  written  authorization  of 
the  Service. 

(b)  Liability  to  a  recipient.  An  agency 
will  be  liable  to  the  recipient  for  any 
loss  sustained  by  the  recipient  as  a 
result  of  the  agency's  failure  to  originate 
a  credit  or  debit  entry  in  accordance 
with  this  part.  The  agency's  liability 
shall  be  limited  to  the  amount  of  the 
entry(ies). 

(c)  Liability  to  an  originator.  An 
agency  will  be  liable  to  an  originator  or 
an  ODFI  for  any  loss  sustained  by  the 
originator  or  ODFI  as  a  result  of  the 
agency's  failure  to  credit  an  ACH  entry 
to  the  agency's  accoimt  in  accordance 
with  this  part.  The  agency's  liability 
shall  be  limited  to  the  amount  of  the 
entry(ies). 

(d)  Liability  to  an  RDFI  or  ACH 
Association.  Except  as  otherwise 
provided  in  this  part,  an  agency  will  be 
liable  to  an  RDFI  for  losses  sustained  in 
processing  duplicate  or  erroneous  credit 
and  debit  entries  originated  by  the 
agency.  An  agency's  liability  shall  be 
linlited  to  the  amount  of  the  entry(ies), 
and  shall  be  reduced  by  the  amount  of 
the  loss  resulting  from  the  failure  of  the 
RDFI  to  exercise  due  diligence  and 
follow  standard  commercial  practices  in 
processing  the  entry(ies).  This  section 
does  not  apply  to  credits  received  by  an 
RDFI  after  the  death  or  legal  incapacity 
of  a  recipient  of  benefit  payments  or  the 
death  of  a  beneficiary  as  governed  by 
Subpart  B  of  this  part.  An  agency  shall 
not  be  liable  to  any  ACH  association. 

(e)  Acquittance  of  the  agency.  The 
final  crediting  of  the  amount  of  an  entry 
to  a  recipient's  account  shall  constitute 
full  acquittance  of  the  Federal 
Government. 

(f)  Reversals.  An  agency  may  reverse 
any  duplicate  or  erroneous  entry,  and 
the  Federal  Government  may  reverse 
any  duplicate  or  erroneous  file.  In 
initiating  a  reversal,  an  agency  shall 
certify  to  the  Service  that  the  reversal 
complies  with  applicable  law  related  to 
the  recovery  of  the  underlying  payment. 
An  agency  that  reverses  an  entry  shall 
indemnify  the  RDFI  as  provided  in  the 
applicable  ACH  Rules,  but  the  agency's 
liability  shall  be  limited  to  the  amount 
of  the  entry.  If  the  Federal  Government 
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reverses  a  file,  the  Federal  Government 
shall  indemniiy  the  RDFI  as  provided  in 
the  applicable  ACH  Rules,  but  the 
extent  of  such  liability  shall  be  limited 
to  the  amount  of  the  entries  comprising 
the  duplicate  or  erroneous  file. 
Reversals  under  this  section  shall 
comply  with  the  time  limitations  set 
forth  in  the  applicable  ACH  Rules. 

§  21 0.7    Federal  Reserve  Banks. 

(a)  Fiscal  Agents.  Each  Federal 
Reserve  Bank  serves  as  Fiscal  Agent  of 
the  Treasury  in  carrying  out  its  duties  as 
the  Federal  Government's  ACH  Operator 
under  this  part.  As  Fiscal  Agent,  each 
Federal  Reserve  Bank  shall  be 
responsible  only  to  the  Treasury  and  not 
to  any  other  party  for  any  loss  resulting 
from  the  Federal  Reserve  Bank's  action, 
notwithstanding  Section  11.5  and 
Article  8  of  the  ACH  Rules.  Each 
Federal  Reserve  Bank  may  issue 
operating  circulars  not  inconsistent  with 
this  part  which  shall  be  binding  on 
financial  institutions. 

(b)  Routing  Numbers.  All  routing 
numbers  issued  by  a  Federal  Reserve 
Bank  to  an  agency  require  the  prior 
approval  of  the  Service. 

§210.8    Financial  institutions. 

(a)  Status  as  a  Treasury  depositary. 
The  origination  or  receipt  of  an  entry 
subject  to  this  part  does  not  render  a 
financial  institution  a  Treasury 
depositary.  A  financial  institution  shall 
not  advertise  itself  as  a  Treasury 
dejDositary  on  such  basis. 

(b)  Liability.  Notwithstanding  ACH" 
Rules  2.2.3,  2.4.5,  2.5.2,  4.2,  and  7.7.2, 
if  the  Federal  Government  sustains  a 
loss  as  a  result  of  a  financial 
institution's  failure  to  handle  an  entry 
in  accordance  with  this  part,  the 
financial  institution  shall  be  liable  to 
the  Federal  Government  for  the  loss,  up 
to  the  amount  of  the  entry,  except  as 
otherwise  provided  in  this  section.  A 
financial  institution  shall  not  be  liable 
to  any  third  party  for  any  loss  or  damage 
resulting  directly  or  indirectly  from  an 
agency's  error  or  omission  in  originating 
an  entry.  Nothing  in  this  section  shall 
affect  any  obligation  or  liability  of  a 
financial  institution  under  Regulation  E, 
12  CFR  part  205.  or  the  Electronic 
Funds  Transfer  Act,  12  U.S.C.  1693  et 
sea. 

(1)  An  ODFI  that  transmits  a  debit 
entry  to  an  agency  without  the  prior 
written  or  similarly  authenticated 
authorization  of  the  agency,  shall  be 
liable  to  the  Federal  Government  for  the 
amount  of  the  transaction,  plus  interest. 
The  Service  may  collect  such  funds 
using  procedures  established  in  the 
applicable  ACH  Rules  or  by  instructing 
a  Federal  Reserve  Bank  to  debit  the 


ODFI's  account  at  the  Federal  Reserve 
Bank  or  the  account  of  its  designated 
correspondent.  The  interest  charge  shall 
be  at  a  rate  equal  to  the  Federal  hinds 
rate  plus  two  percent,  and  shall  be 
assessed  for  each  calendar  day,  from  the 
day  the  Treasury  General  Account 
(TGA)  was  debited  to  the  day  the  TGA 
is  recredited  with  the  full  amoimt  due. 

(2)  An  RDFI  that  accepts  an 
authorization  in  violation  of  §  210.4(a) 
shall  be  liable  to  the  Federal 
Government  for  all  credits  or  debits 
made  in  reliance  on  the  authorization. 
An  RDFI  that  transmits  to  an  agency  an 
authorization  containing  an  incorrect 
account  number  shall  be  liable  to  the 
Federal  Government  for  any  resulting 
loss,  up  to  the  amount  of  the  payment(s) 
made  on  the  basis  of  the  incorrect 
number.  If  an  agency  determines,  after- 
appropriate  investigation,  that  a  loss  has 
occurred  because  an  RDFI  transmitted 
an  authorization  or  notification  of 
change  containing  an  incorrect  account 
number,  the  agency  may  instruct  the 
Service  to  direct  a  Federal  Reserve  Bank 
to  debit  the  RDFI's  account  for  the 
amount  of  the  payment(s)  made  on  the 
basis  of  the  incorrect  number.  The 
agency  shall  notify  the  RDFI  of  the 
results  of  its  investigation  and  provide 
the  RDFI  with  a  reasonable  opportunity 
to  respond  before  initiating  such  a  debit. 

(c)  Acquittance  of  the  financial 
institution.  The  final  crediting  of  the 
correct  amount  of  an  entry  received  and 
processed  by  the  Federal  Reserve  Bank 
and  posted  to  the  TGA  shall  constitute 
full  acquittance  of  the  ODFI  and  the 
originator  for  the  amoimt  of  the  entry. 
Full  acquittance  shall  not  occur  if  the 
entries  do  not  balance,  are  incomplete, 
are  incorrect,  or  are  incapable  of  being 
processed.  In  the  case  of  funds  collected 
by  an  agency  through  origination  of  a 
debit  entry,  full  acquittance  shall  not 
occur  until  the  luiderlying  pajmient 
becomes  final. 

Subpart  B— Reclamation  of  Benefit 
Payments 

§  21 0.9    Parties  to  the  reclamation. 

(a)  Agreement  of  RDFI.  An  RDFI's 
acceptance  of  a  benefit  pajrment 
pursuant  to  this  part  shall  constitute  its 
agreement  to  this  subpart.  By  accepting 
a  benefit  payment  subject  to  this  part, 
the  RDFI  authorizes  the  debiting  of  the 
Federal  Reserve  Bank  account  utilized 
by  the  RDFI  in  accordance  with  the 
provisions  of  §  210.10(e). 

(b)  The  Federal  Government.  In 
processing  reclamations  pursuant  to  this 
subpart,  the  Service  shall  act  pursuant 
to  the  direction  of  the  agency  that 
certified  the  benefit  payment(s)  being 
reclaimed. 


§210.10    RDH  liability. 

(a)  Full  liability.  An  RDFI  shall  be 
liable  to  the  Federal  Government  for  the 
total  amount  of  all  benefit  payments 
received  after  the  death  or  legal 
incapacity  of  a  recipient  or  the  death  of 
a  beneficiary  unless  the  RDFI  has  the 
right  to  limit  its  liability  under  §  210.11 
of  this  part.  An  RDFI  shall  return  any 
benefit  payments  received  after  the 
RDFI  learns  of  the  death  or  legal 
incapacity  of  a  recipient  or  the  death  of 
a  beneficiary,  regardless  of  the  manner 
in  which  the  RDFI  discovers  such 
information.  If  the  RDFI  leams  of  the 
death  or  legal  incapacity  of  a  recipient 
or  death  of  a  beneficiary  from  a  source 
other  than  notice  from  the  agency,  the 
RDFI  shall  immediately  notify  the 
agency  of  the  death  or  incapacity. 

(b)  Notice  of  Reclamation.  Upon 
receipt  of  a  notice  of  reclamation,  an 
RDFI  shsdl  provide  the  information 
required  by  the  notice  of  reclamation 
and  retiun  the  amoimt  specified  in  the 
notice  of  reclamation  in  a  timely 
manner. 

(c)  Exception  to  liability  rule.  An  RDFI 
shall  not  be  liable  for  post-death  benefit 
payments  sent  to  a  recipient  acting  as  a 
representative  payee  or  fiduciary  on 
behalf  of  a  beneficiary,  if  the  beneficiary 
was  deceased  at  the  time  the 
authorization  was  executed  and  the 
RDFI  did  not  have  actual  or  constructive 
knowledge  of  the  death  of  the 
beneficiary. 

(d)  Time  limits.  An  agency  that 
initiates  a  reclamation  must  do  so 
within  120  calendar  days  after  the  date 
that  the  agency  receives  notice  of  the 
death  or  legal  incapacity  of  a  recipient 
or  death  of  a  beneficiary.  An  agency 
shall  not  reclaim  any  post-death  or  post- 
incapacity  pa)rment(s)  made  more  than 
six  years  prior  to  the  most  recent 
pajmient  made  by  the  agency  to  the 
recipient's  account;  provided,  however, 
that  if  the  account  balance  at  the  time 
the  RDFI  receives  the  notice  of 
reclamation  exceeds  the  total  amount  of 
all  post-death  or  post-incapacity 
payments  made  by  the  agency  during 
such  six-year  period,  this  limitation 
shall  not  apply  and  the  RDFI  shall  be 
liable  for  the  total  amount  of  all 
payments  made,  up  to  the  amount  in  the 
account  at  the  time  the  RDFI  receives 
the  notice  of  reclamation  and  has  had  a 
reasonable  opportunity  (not  to  exceed 
one  business  day)  to  act  on  the  notice. 

(e)  Debit  of  RDFI's  account.  If  an  RDFI 
does  not  return  the  full  amount  of  the 
outstanding  total  or  any  other  amount 
for  which  the  RDFI  is  liable  under  this 
subpart  in  a  timely  manner,  the  Federal 
Government  will  collect  the  amoimt 
outstanding  by  instructing  the 
appropriate  Federal  Reserve  Bank  to 
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debit  the  account  utilized  by  the  RDFI. 
The  Federal  Reserve  Bank  vvill  provide 
advice  of  the  debit  to  the  RDFI. 

§210.11    Umitsd  liability. 

(a)  Rigfit  to  limit  its  liability.  If  an 
RDFI  does  not  have  actual  or 
constructive  knowledge  of  the  death  or 
legal  incapacity  of  a  recipient  or  the 
death  of  a  beneficiary  at  the  time  it 
receives  one  or  more  benefit  payments 
on  behalf  of  the  recipient,  the  RDFI's 
liability  to  the  agency  for  those 
pa5mients  shall  be  limited  to: 

(1)  An  amount  equal  to:  (i)  The 
amoimt  in  the  account  at  the  time  the 
RDFI  receives  the  notice  of  reclamation 
and  has  had  a  reasonable  opportunity 
(not  to  exceed  one  business  day)  to  act 
on  the  notice,  plus  any  additional 
benefit  payments  made  to  the  account 
by  the  agency  before  the  RDFI  responds 
in  full  to  the  notice  of  reclamation,  or 

(ii)  The  outstanding  total,  whichever 
is  less;  plus 

(2)  If  the  agency  is  imable  to  collect 
the  entire  outstanding  total,  an 
additional  amoimt  equal  to: 

(i)  The  benefit  payments  received  by 
the  RDFI  from  the  agency  within  45 
days  after  the  death  or  legal  incapacity 
of  the  recipient  or  death  of  the 
beneficiary,  or 

(ii)  The  balance  of  the  outstanding 
total,  whichever  is  less. 

(b)  Qualification  for  limited  liability. 
In  order  to  limit  its  liability  as  provided 
in  this  section,  an  RDFI  shall: 

(1)  Certify  that  at  the  time  the  benefit 
payments  were  credited  to  or 
withdrawn  from  the  accoimt,  the  RDFI 
had  no  actual  or  constructive  knowledge 
of  the  death  or  legal  incapacity  of  the 
recipient  or  death  of  the  beneficiary; 

(2)  Certify  the  date  the  RDFI  first  had 
actual  or  constructive  knowledge  of  the 
death  or  legal  incapacity  of  the  recipient 
or  death  of  the  beneficiary,  regardless  of 
how  and  where  such  information  was 
obtained; 

(3)(i)  Provide  the  name,  address,  and 
any  other  relevant  information  of  the 
following  person(s): 


(A)  Co-owner(s)  of  the  recipient's 
accoimt; 

(B)  Other  person(8)  authorized  to 
withdraw  fimds  from  the  recipient's 
account;  and 

(C)  Person(s)  who  withdrew  funds 
from  the  recipient's  account  after  the 
death  or  legal  incapacity  of  the  recipient 
or  death  of  the  beneficiary. 

(ii)  If  persons  are  not  identified  for 
any  of  these  subcategories,  the  RDFI 
must  certify  that  no  such  information  is 
available  and  why  no  such  information 
is  available;  and 

(4)  Fully  and  acciu-ately  complete  all 
certifications  on  the  notice  of 
reclamation  and  comply  with  the 
requirements  of  this  part. 

(c)  Payment  of  limited  liability 
amount.  If  the  RDFI  qualifies  for  limited 
liability  under  this  subpart,  it  shall 
immediately  return  to  the  Federal 
Government  the  amoimt  specified  in 

§  210.11(a)(1).  The  agency  will  then 
attempt  to  collect  the  amount  of  the 
outstanding  total  not  retxuned  by  the 
RDFI.  If  the  agency  is  unable  to  collect 
that  amount,  the  Federal  Government 
will  instruct  the  appropriate  Federal 
Reserve  Bank  to  debit  die  account 
utilized  by  the  RDFI  at  that  Federal 
Reserve  Bank  for  the  amount  specified 
in  §  210.11(a)(2). 

(d)  Violation  of  Subparts.  An  RDFI 
that  fails  to  comply  with  any  provision 
of  this  subpart  in  a  timely  and  accurate 
manner,  including  but  not  limited  to  the 
certification  requirements  at  §  210.11(b) 
and  the  notice  requirements  at  §  210.13, 
shall  be  liable  to  the  Federal 
Government  for  any  loss  resulting  from 
its  act  or  omission.  Any  such  liability 
shall  be  in  addition  to  the  amount(s)  for 
which  die  RDFI  is  liable  under  §  210.10 
or  §  210.11,  as  applicable. 

§210.12    RDR's  righte  Of  recovery. 

(a)  Matters  between  the  RDFI  and  its 
customer.  This  subpart  does  not 
authorize  or  direct  an  RDFI  to  debit  or 
otherwise  afiFect  the  accoimt  of  a 
recipient.  Nothing  in  this  subpart  shall 
be  construed  to  affect  the  right  an  RDFI 
has  under  state  law  or  the  RDFI's 


contract  with  a  recipient  to  recover  any 
amount  from  the  recipient's  account. 

(b)  Uability  unaffected.  The  liability 
of  the  RDFI  under  this  subpart  is  not 
affected  by  actions  taken  by  the  RDFI  to 
recover  any  portion  of  the  outstanding 
total  from  any  party. 

§  21 0.1 3    Notice  to  account  owner*. 

Provision  of  notice  by  RDFI.  Upon 
receipt  by  an  RDFI  of  a  notice  of 
reclamation,  the  RDFI  immediately  shall 
mail  to  the  last  known  address  of  the 
accoimt  owner(s)  or  otherwise  provide 
to  the  account  owner(s)  a  copy  of  any 
notice  required  by  the  Service  to  be 
provided  to  accoimt  owners  as  specified 
in  the  Green  Book.  Proof  that  this  notice 
was  sent  may  be  required  by  the 
Service. 

§  21 0.1 4    Enroneous  death  infoimation. 

(a)  Notification  of  error  to  the  agency. 
If,  after  the  RDFI  responds  fully  to  the 
notice  of  reclamation,  the  RDFI  learns 
that  the  recipient  or  beneficiary  is  not 
dead  or  legally  incapacitated  or  that  the 
date  of  death  is  incorrect,  the  RDFI  shall 
inform  the  agency  that  certified  the 
underlying  payment(s)  and  direct  the 
Service  to  reclaim  the  funds  in  dispute. 

(b)  fleso7ution  o/ dispute.  The  agency 
that  certified  the  underlying  payment(s) 
and  directed  the  Service  to  reclaim  the 
funds  will  attempt  to  resolve  the  dispute 
with  the  RDFI  in  a  timely  manner.  If  the 
agency  determines  that  the  reclamation 
was  improper,  in  whole  or  in  part,  the 
agency  shall  notify  the  RDFI  and  shall 
return  the  amoimt  of  the  improperly 
reclaimed  funds  to  the  RDFI.  Upon 
certification  by  the  agency  of  an 
improper  reclamation,  the  Service  may 
instruct  the  appropriate  Federal  Reserve 
Bank  to  credit  the  account  utiUzed  by 
the  RDFI  at  the  Federal  Reserve  Bank  in 
the  amoimt  of  the  improperly  reclaimed 
funds. 

Dated:  April  6, 1999. 
Richard  L.  Gregg, 
Commissioner 

[FR  Doc.  99-8873  Filed  4-8-99;  8:45  am] 
BILLING  CODE  4aiO-3S-P 


64 


ISS 
68 


AP 


1999 


UMI 


Friday 
April  9,  1999 


W^ 


Part  V 

National  Archives 
and  Records 
Administration 


Format  for  Notices  of  "Records 
Schedules;  Availability  and  Request  for 
Comments";  Notice 
Records  Schedules;  Availability  and 
Request  for  Comments;  Notice 


17494 


Federal  Register / Vol.  64,  No.  68 /Friday,  April  9,  1999 /Notices 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Format  for  Notices  of  "Records 
Schedules;  Availability  and  Request 
for  Comments" 

agency:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services — Washington,  DC. 

ACTION:  Request  for  comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notices  at  least  once  a  month 
of  pending  records  disposition 
schedules  submitted  by  Federal 
agencies.  Once  approved  by  NARA, 
schedides  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  Schedules  call  for 
the  permanent  retention  and  eventual 
transfer  to  the  National  Archives  of  the 
United  States  of  records  that  have 
historical  or  other  research  value.  Most 
records,  however,  lack  such  value  and 
are  approved  for  destruction  after  a 
specified  period. 

NARA  began  publishing  Federal 
Register  notices  about  schedules  in 
1985.  This  process  alerts  members  of  the 
public  to  pending  schedides  in  which 
they  may  have  an  interest.  Members  of 
the  public  may  request  copies  of 
schedules  and  provide  NARA  with 
comments.  Until  recently,  notices  of 
pending  schedules  contained  only  the 
name  of  the  agency  which  submitted  the 
schedule,  the  NARA-assigned  control 
number,  and  an  extremely  brief 
summary  of  the  records  proposed  for 
destruction.  In  1998,  NARA  modified 
the  format  of  notices.  Notices  now 
provide  the  total  number  of  items 
covered  by  the  schedule  and  the  number 
of  items  proposed  for  disposal  as  well 
as  more  information  concerning  the 
types  of  records  covered  by  the 
schedule.  In  addition,  the  explanatory 
information  concerning  the  scheduling 
process  included  in  each  notice  points 
out  that  NARA  staff  usually  prepare 
appraisal  memorandimis  concerning  the 
records  covered  by  a  proposed  schedule 
and  that  these  too  may  be  requested. 
(Our  most  recent  notice  of  pending 
schedides  is  published  elsewhere  in  this 
separate  part  of  the  Federal  Register.) 

NARA  seeks  public  comments  so  we 
can  assess  and  improve  the  effectiveness 
of  Federal  Register  notices.  We  are 
especially  interested  receiving  input 
concerning  the  following  questions: 

(1)  Is  the  cuirent  format  for  notices, 
including  the  introductory  material 
explaining  the  scheduling  process,  clear 
and  easy  to  understand? 


(2)  Is  the  information  provided  about 
individual  schedules  sufficient  to  alert 
readers  to  pending  schedules  in  which 
they  have  an  interest?  If  not,  what 
additional  information  would  you  need? 

(3)  Woidd  it  be  eeisier  for  readers  to 
locate  notices  of  pending  schedules  if 
NARA  were  to  publish  such  notices  on 
only  one  specified  day  of  the  week? 

(4)  Are  there  any  other  ways  in  which 
NARA  can  use  the  Federal  Register 
process  to  enhance  public  input 
concerning  pending  schedules? 
DATES:  Comments  must  be  received  on 
or  before  July  8,  1999. 

ADDRESSES:  Comments  may  be  sent 
electronically  to 

records.mgt@arch2.nara.gov  (comments 
sent  electronically  must  be  in  the  body 
of  the  message  or  be  in  WordPerfect  6.1 
or  Word  6.0  if  they  are  sent  as 
attachments);  by  FAX  to  301-713-6852; 
or  by  mail  to  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Rd., 
College  Park,  MD  20740-6001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Rd., 
College  Park,  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records.mgt@arch2.nara.gov. 

Dated:  Marcli  26, 1999. 

Michael  J.  Kurtz, 

Assistant  Archivist  for  Records  Services — 
Washington,  DC. 

[FR  Doc.  99-8878  Filed  4-8-99;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services — Washington,  DC. 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 


Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
-  records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  May  24, 
1999.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  NARA  staff  usually 
prepare  appraisal  memorandums  that 
contain  additional  information 
concerning  the  records  covered  by  a 
proposed  schedule.  These,  too,  may  be 
requested  and  will  be  provided  once  the 
appraisal  is  completed.  Requesters  will 
be  given  30  days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.nara.gov.  Requesters 
must  cite  the  control  number,  which 
appears  in  parentheses  after  the  name  of 
the  agency  which  submitted  the 
schedule,  and  must  provide  a  mailing 
address.  Those  who  desire  appraisal  . 
reports  should  so  indicate  in  dieir 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Miller,  Director,  Modem 
Records  Programs  (NWM),  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001,  telephone  (301)713-7110. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
to  conduct  its  business.  Some  schedules 
are  comprehensive  and  cover  all  the 
records  of  an  agency  or  one  of  its  major 
subdivisions.  Most  schedules,  however, 
cover  records  of  only  one  office  or 
program  or  a  few  series  of  records.  Many 
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of  these  update  previously  approved 
schedules,  and  some  include  records 
proposed  as  permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too, 
includes  information  about  the  records. 
Fiulher  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  the  Air  Force, 
Agency-wide  (Nl-AFU-9^3,  2  items,  2 
temporary  items).  Forms  relating  to 
individual  Survival,  Evasion, 
Resistance,  and  Escape  instructors 
including  qualifications,  training,  and 
proficiency.  Included  are  electronic 
copies  of  forms  created  using  word 
processing  and  form  filler  software  that 
are  used  to  generate  paper  copies. 

2.  Department  of  the  Air  Force, 
Agency-wide  {Nl-AFU-99-6,  2  items,  2 
temporary  items).  Checklists  used  to 
evaliiate  instructors  in  formal  training 
courses.  Included  are  electronic  copies 
of  forms  created  using  word  processing 
and  form  filler  software  that  are  used  to 
generate  paper  copies. 

3.  Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration  (N1-23-9&-1,  35  items, 
15  temporary  items).  Records  created  by 
various  units  of  the  Coast  and  Geodetic 


Survey,  primarily  in  the  period  1817- 
1969.  Included  are  seismograms  and 
incomplete  abstracts  of  earthquake 
reports,  foreign  seismograms  and 
reports,  general  administrative  reports 
and  correspondence,  aerial  photographs, 
foreign  tide  readings,  U.S.  and  foreign 
magnetic  observations,  instrument 
evaluation  records,  compass  surveys, 
and  magnetic  declination  charts.  Files 
proposed  for  permanent  retention  date 
fiom  the  early  19th  centiuy  through  the 
late  1960s  and  include  triangulation 
station  descriptions,  bench  mark 
descriptions,  earthquake  report 
abstracts,  seismological  bulletins  and 
special  studies,  operations  logbooks, 
annual  reports,  ship  and  field  office 
correspondence  and  reports, 
correspondence  relating  to  aeronautical 
charting  committees,  aerial  photographs 
and  negatives,  tidal  observations  and 
reports,  international  observatory 
station  records,  and  research  and 
development  correspondence  files. 

4.  Department  of  Defense,  Defense 
Logistics  Agency  (Nl-361-99-2, 11 
items,  11  temporary  items).  Records 
relating  to  programs  and  services  in 
agency  Child  Development  Centers. 
Included  are  registers,  activity 
schedules,  lesson  plans,  amiual  reports, 
files  on  employees,  and  files  on 
individual  children,  such  as  medical 
histories  and  records  dociunenting  the 
child's  activities  and  development. 
Electronic  copies  of  records  created 
using  electronic  mail,  word  processing, 
and  other  office  automation  applications 
are  also  included. 

5.  Department  of  Energy,  Federal 
Energy  Regulatory  Commission  (Nl- 
138-99-5)  4  items,  4  temporary  items). 
Case  files,  working  papers,  and  records 
created  as  documentation  of  the 
planning,  creation,  testing, 
maintenance,  and  use  of  computer 
systems.  Included  are  electronic  copies 
of  dociunents  created  using  electronic 
mail  and  word  processing. 

6.  Department  of  Energy,  Agency- 
wide  {Nl-434-98-5,  5  items,  5 
temporary  items).  Contractor  employee 
pay  records  containing  pay  data  on  each 
employee.  This  schedule  also  increases 
the  retention  period  for  levy  and 
garnishment  records  and  reports, 
registers,  and  other  records  relating  to 
retirement  of  agency  employees,  which 
were  previously  approved  for  disposal. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 


7.  Department  of  Energy,  Agency- 
wide  (Nl-434-98-6,  8  items,  8 
temporary  items).  Records  relating  to 
employee  pension  plans  and  casualty 
insiuance  plans.  These  records  include 
policies,  endorsements,  reports,  studies, 
and  correspondence.  This  schedule  also 
increases  the  retention  period  for  real 
property  records  and  reports  of 
inventory  surveys,  which  were 
previously  approved  for  disposal.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

8.  Department  of  Energy,  Agency- 
wide  (Nl-434-98-12,  4  items,  4 
temporary  items).  Records  relating  to 
personal  and  official  foreign  travel. 
These  records  include  forms,  reports, 
correspondence,  and  electronic  copies 
of  documents  created  using  electronic 
mail  and  word  processing. 

9.  Department  of  the  Treasury,  Bureau 
of  Engraving  and  Printing  (Nl-318-98- 
1, 1  item,  1  temporary  item).  Plate 
history  cards  created  by  the  Office  of 
Currency  and  Stamp  Printing,  ca.  1878- 
1960.  The  cards  were  used  for  work 
control  and  accountability  for  active  and 
inactive  numbered  engraving  plates, 
rolls,  and  dies  used  to  manufacture  U.S. 
Government  seciuities. 

10.  Federal  Reserve  System,  Board  of 
Governors  (Nl-82-99-1,  7  items,  7 
temporary  items).  Files  of  the  Office  of 
the  Secretary  pertaining  to  computer 
operations,  centvuy  date  conversion 
(Y2K),  and  employee  performance 
ratings.  Included  are  records  related  to 
the  development,  installation,  testing, 
operation,  and  maintenance  of  computer 
applications,  work  stations,  networks, 
Web  sites,  and  other  systems  (not 
including  data  generated  on  the 
systems)  as  well  as  files  concerning  the 
agency's  Year  2000  efforts  such  as  plans, 
strategies,  testing  plans,  research  papers, 
and  publications.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  In  addition,  this  schedule 
increases  the  retention  period  of 
employee  performance  rating  records 
which  were  previously  approved  for 
disposal. 

Dated:  March  26. 1999. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Services — 

Washington,  DC. 

[FR  Doc.  99-^879  Filed  4-«-99;  8:45  am] 
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Titie  3— 

The  President 


Presidential  Documents 


Proclamation  7179  of  April  7,  1999 
National  Equal  Pay  Day,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

We  live  in  a  time  of  remarkable  promise.  Our  Nation's  economy  is  the 
strongest  we  have  experienced  in  a  generation,  creating  more  than  18  million 
nev*r  jobs  since  1993  and  the  fastest  growth  in  real  wages  in  more  than 
two  decades.  American  women  have  contributed  greatly  to  this  record  of 
success;  unfortimately,  they  have  not  enjoyed  an  equal  share  in  the  prosperity 
they  have  helped  to  create. 

The  typical  woman  who  works  full-time  year-roimd  earns  approximately 
75  cents  for  every  dollar  the  typical  man  earns.  An  African  American  woman 
earns  just  65  cents  and  a  Hispanic  woman  earns  55  cents  for  each  dollar 
that  a  white  man  earns.  In  the  course  of  a  week,  this  pay  gap  can  mean 
one  less  bag  of  groceries,  skipping  a  trip  to  the  doctor,  missing  a  rent 
payment,  or  not  being  able  to  pay  for  day  care.  Over  the  course  of  a 
working  lifetime,  it  can  mean  thousands  of  dollars,  a  smaller  pension,  and 
fewer  savings  to  provide  for  a  comfortable  retirement.  And  when  a  working 
woman  is  denied  equal  pay,  it  doesn't  just  hurt  her;  it  also  hurts  her 
family.  In  more  than  10  mUlion  American  hoiiseholds  today,  the  mother 
is  the  only  breadwinner. 

Americans  have  always  believed  in  justice  and  equality.  We  have  always 
believed  that  those  who  work  hard  should  be  able  to  provide  a  decent 
living  for  themselves  and  their  children.  If  we  are  to  live  up  to  those 
ideals,  we  must  ensure  that  women  do  not  suffer  wage  discrimination. 
We  must  continue  vigorous  enforcement  of  existing  laws,  such  as  the  Equal 
Pay  Act  and  Title  VII  of  the  Civil  Rights  Act,  so  that  no  employer  undervalues 
or  imderpays  the  work  performed  by  women.  To  strengthen  Department 
of  Labor  and  Equal  Emplojonent  Opportunity  Commission  efforts  to  end 
wage  discrimination  and  expand  opportunities  in  the  workplace  for  women, 
my  Administration  has  included  a  $14  million  Equal  Pay  Initiative  in  my 
proposed  balanced  budget  for  fiscal  year  2000.  This  initiative  will  provide 
more  resources  to  identify  wage  discrimination,  to  educate  workers  and 
employers  about  their  rights  and  responsibilities,  and  to  bring  more  women 
into  better-paying  jobs.  We  will  also  work  with  the  Congress  to  pass  the 
proposed  Paycheck  Fairness  Act — legislation  designed  to  strengthen  laws 
that  prohibit  wage  discrimination. 

As  we  observe  National  Equal  Pay  Day,  let  us  reaffirm  our  commitment 
to  justice  and  equality  in  the  workplace,  and  let  us  build  a  Nation  for 
the  21st  century  where  the  talents,  efforts,  and  hard  work  of  American 
women  will  be  rightly  appreciated  and  fairly  rewarded. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
6md  laws  of  the  United  States  of  America,  do  hereby  proclaim  April  8, 
1999,  as  National  Equal  Pay  Day.  I  call  upon  Government  officials,  law 
enforcement  agencies,  business  leaders,  educators,  and  the  American  people 
to  recognize  the  full  value  of  the  skills  and  contributions  of  women  in 
the  labor  force.  I  urge  all  employers  to  review  their  weige  practices  and 
to  ensiu«  that  all  their  employees  are  paid  equitably  for  their  work. 
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IN  WITNESS  WHEREOF,  I  have  herexinto  set  my  hand  this  seventh  day 
of  April,  in  the  year  of  oux  Lord  nineteen  himdred  and  ninety-nine,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 
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3  CFR 

Prociamations: 

7177 17075 

7178 17077 

7179 17499 

Executive  Ontora: 
11223  (Amended  by 

EG  131 18) 16596 

11269  (Amended  by 

EO  13118) 16595 

11958  (/Amended  by 

E013118) 16595 

12163  (Amended  by 
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12188  (Amended  by 
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13116 16333 

13117 16591 
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Presidential  Determinations: 
No.  99-18  Of  March  25, 

1999 16337 

No.  99-19  of  March  31, 

1999 17079 

No.  99-20  of  March  31, 

1999 17081 

Mofnoranckims: 
March  23,  1999 

(Amended  by  EO 

13118) 16595 

March  31.  1999 17083 

5  CFR 

351 16797 

532 15915 

870 ™ .....16601 

890 15633 

1200 15916 
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254 17085 

301 15916 

1437 17271 
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1135 16026 

1137 16026 

1138 16026 

1139 16026 

8  CFR 

Propoaed  Rules: 

2 17128 

9  CFR 

1 15918 

3 15918 

Proposed  Rules: 

93 16655 

201 „ 15938 

10  CFR 

2 15636,  15920 

10 15636 

11 15636 

25 15636 

95 15636 

Proposed  Rules: 

170 15876 

171 15876 

12  CFR 

213 „ 16612 

226.... 1 661 4 

330 15653 

611 16617 

620.. 16617 

790 17085 
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935 16618,  16788 

PropoMd  Rules: 

933 16792 

934 16792 

935 .„ 16792 

13CFR 

PropoMd  Rutes: 

120 15942 

121 15708 

14CFR 

39 15657,  15659,  15661. 

15669,  15920,  16339,  16621, 
16624,  16625,  16801,  16803, 
16805,  16808.  16810,  17086 

71 15673,  15674,  15675, 

15676,  15678,  15679,  16024. 

16340,  16341,  16342,  16343, 

16344,  17219 

91 15912 

93 17439 

97 17277 

PropoMd  Rutes: 

39 16364,  16366.  16656, 

17130 

71 15708,  16024,  16368, 

16369,  16370.  16371,  17133 

91 17293 

119 16298 

121 16298 

129 16298 

1 35 16298,  1 7293 

183 16298 

17CFR 

275 15680 

279 15680 

PropoMd  Rules: 

1 17439 

18CFR 

lb 17087 

284 17276 

343 17087 

385 17087 

19CFR 

10 16345 

18 16345 

113 16345 

178 16635,  16345 

192 16635 

Proposed  Rules: 

19 16865 

146 15873 


20CFR 

404 


.17100 


520 15683,  15684 

522 15683,  15685 

558 15683 

Proposed  Rules: 

1 15944 

101 15948,  17295 

1308 17298. 

17299 

22CFR 

Ch.  II 15685 

Ch.  VI 15686 


23CFR 

Proposed  Rules: 

777 


.16870 


24CFR 

100 16324 

Proposed  Rules: 

990 17301 

26CFR 

1 15686,  15687 

7 15687 

31 15687 

301 16640,  17279 

602 15687.  15688.  15873, 

17279 
Proposed  Rules: 
1 


.16372 


27CFR 

178 


.17291 


28CFR 

504 17270 

Proposed  Rules: 

65 17128 

29CFR 

Proposed  Rules: 

1 17442 

5 17442 

30CFR 

Proposed  Rules: 
206 .... 


.15949 


21  CFR 

26 16347 

510 15683 


31  CFR 

210 17472 

32  CFR 

812 17101 

33  CFR 

100 16348,  16812,  16813 

117 16350,  16641,  17101 

165 16348,  16641,  16642, 

17439 
Proposed  Rules: 
117 17134 


154 17222 

175 15709 

177 15709 

179 15709 

181 15709 

183 15709 

36  CFR 

Proposed  Ruiss: 

1 17293 

2 17293 

3 17293 

4 17293 

5 17293 

6 17293 

7 17293 


39  CFR 

111 


.16814,  17102 


40  CFR 

52 15688,  15922,17102 

62 17219 

63 17460 

90 16526 

180 16840.  16843.  16850, 

16856 

261 16643 

300 15926.  16351 

Proposed  Rules: 

52 15711.  15949.  16659, 

17136 

63 17465 

70 16659 

82 16373 

112 ".....17227 

180. 16874 

185 - 16874 

186 16874 

41  CFR 

Ch.  301 16352 

60-250 15690 

60-999 15690 

302-1 1 17105 

45  CFR 

1611 17108 

Proposed  Rules: 

1635 16383 

2522 17302 

2525 17302 

2526 17302 

2527 ........17302 

2528 17302 

2529 17302 

46  CFR 

Proposed  Rules: 

10 15709 

15 15709 

24 15709 

25 15709 

26 15709 


28 15709 

70 15709 

169 15709 

175 15709 

47  CFR 

69 16353 

73 17108 

Proposed  Rules: 

0 16388 

1 16661 

2 16687 

25 „. 16880,  16687 

69 16389 

73 15712.15713.15714. 

15715.  16388,  16396.  17137. 

17138.17139,  17140,17141, 

17142.  17143 

76 16388 

48  CFR 

701 16647 

703 16647 

715 16647 

731 16647 

752 16647 

909.... .....16649 

970 - ...16649 

1333 16651 

1533 17109 

1552 17109 

49  CFR 

195 15926 

533 16860 

571 16358 

581 16359 

Proposed  Rules: 

171 16882 

177 16882 

178 16882 

180 16882 

192 16882,  16885 

195 16882,  16885 

578 16690 

611 17062 

50  CFR 

17 15691,  17110 

229 17292 

600 168^ 

648 15704,  16361,  16362 

660 ....16862,  17125 

679 16361,  16362,  16654, 

17126 

Proposed  Rules: 

17 16397,  16890 

20 17308 

223 16396,  16397 

224 16397 

226 .16397 

600 , 16414 

648 16417,  16891 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
10  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarK». 

RULES  GOING  INTO 
EFFECT  APRIL  9,  1999 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Noninsured  crop  disaster 
assistance  program; 
published  4-9-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomla;  published  3-10-99 
Minnesota;  published  2-8-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
-Administration 

Child  support  enforcement 
program: 

Program  operations 
standards;  State  case 
closure  procedures,  etc.; 
published  3-10-99 

Voluntary  paternity 
acknowledgment  process; 
State  plan  requirements, 
etc.;  published  3-10-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  published  3-5-99 
British  Aerospace;  published 
3-5-99 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Rrearms  Bureau 

Alcohol,  tot>acco,  and  other 
excise  taxes: 
Commerce  in  firearms  and 

ammuninition;  meaning  of 

terms;  technical 

amendments;  published  4- 

9-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marlceting 

Service 

Avocados  grown  in — 


South  Rorida;  comments 
due  by  4-16-99;  published 
3-17-99 
Prunes  (dried)  produced  in 
Califomia;  comments  due  by 
4-15-99;  published  1-25-99 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Program  regulations: 
Prefeoed  lender  program 
implementation  and 
guaranteed  loan 
regulations  streamlining; 
comments  due  by  4-13- 
99;  published  2-12-99 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 

Program  regulations: 
Prefen-ed  lender  program 
implementation  and 
guaranteed  loan 
regulations  streamlining; 
comments  due  by  4-13- 
99;  published  2-12-99 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulations: 
Preferred  lender  program 
implementation  and 
guaranteed  loan 
regulations  streamlining; 
comments  due  by  4-13- 
99;  published  2-12-99 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Servitee 
Program  regulations: 
Preferred  lender  program 
implementation  and 
guaranteed  loan 
regulations  streamlining; 
comments  due  by  4-13- 
99;  published  2-12-99 
COMMERCE  DEPARTMENT 
Census  Bureau 
Foreign  trade  statistics: 
Automated  Export  System; 
shipper's  export  data; 
electronic  filing;  comments 
due  by  4-13-99;  published 
2-12-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fisheries  assistance  programs; 
fishing  capacity  reduction 
program;  comments  due  by 
4-12-99;  published  2-11-99 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Northeast  multispectes; 
comments  due  by  4-13- 
99;  published  3-29-99 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 


Progress  payments  and 
related  financing  policies; 
comments  due  by  4-12- 
99;  published  2-10-99 

EDUCATION  DEPARTMENT 

Special  education  and 
rehabilitative  services: 
Infants  and  toddlers  with 
disabilities  earty 
intervention  program; 
advice  and 

recommendations  request; 
comments  due  by  4-12- 
99;  published  3-12-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Secondary  aluminum 
production;  comments  due 
by  4-12-99;  published  2- 
11-99 
Air  pollution  control;  new 
motor  vehl6les  and  engines: 
New  nonroad  spari<-ignition 
engines  rated  above  19 
kilowatts  and  new  land- 
based  recreatk)nal  spari(- 
ignition  engines; 
comments  due  by  4-12- 
99;  published  2-8-99 
Air  quality  implementation 
plans;  approval  and 
promulgatkxi;  various 
States: 

Delaware;  comments  due  by 
4-12-99;  published  3-11- 
99 
Iowa;  comments  due  by  4- 
12-99;  published  3-11-99 
Kentucky;  comments  due  by 
4-14-99;  published  3-15- 
99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designatkxi  of 
areas: 

Ohio;  comments  due  by  4- 
16-99;  published  3-17-99 
Air  quality  implementatkxi 
plans;  approval  and 
promulgation;  various 
States: 

Oregon;  comments  due  by 
4-14-99;  published  3-15- 
•       99 
Texas;  comments  due  by  4- 
14-99;  published  3-15-99 
Clean  Air  Act: 
Interstate  ozone  transport 
reduction — 

Nitrogen  oxkjes  budget 
trading  program; 
Section  126  petitkxts; 
findings  of  significant 
contributkx)  arxj 
rulemaking;  technical 
corractk)n  and  ac'c^ed 
documents;  comments 
due  by  4-11-99; 
published  3-3-99 


Hazardous  waste: 
Mixed  low-level  radioactive 
waste;  storage,  treatment, 
and  disposition;  comments 
due  by  4-15-99;  published 
3-1-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servroes: 
Inter-carrier  compensatk>n 
for  Internet  service 
provider  (ISP)-bound 
traffk:;  comments  due  by 
4-12-99;  published  3-24- 
99 

Radio  broadcasting: 
Broadcast  and  cable  EEO 
rules  and  policies; 
extension;  comments  due 
by  4-15-99;  published  4-5- 
99 
Low  power  FM  radk) 
service;  creation  and 
operation;  comments  due 
by  4-12-99;  published  2- 
16-99 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 

Consolkjated  obligations; 
joint  and  several  liability 
allocation;  comments  due 
by  4-12-99;  published  2- 
11-99 

FEDERAL  RETIREMENT 

THRIFT  INVESTMENT 

BOARD 

Thrift  savings  plan: 
Death  benefits;  transfer  into 
G  Fund  after  participant's 
death;  comments  due  by 
4-12-99;  published  2-11- 
99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatkxi 
(FAR): 

Progress  payments  and 
related  financing  polkaes; 
comments  due  by  4-12- 
99;  published  2-10-99 

Federal  property  management: 
Purchase  or  lease 
determinations  guidelines 
and  use  of  private 
inspectkxi,  testing,  and 
grading  services; 
comments  due  by  4-12- 
99;  published  2-10-99 

Federal  travel: 
Travel  artd  rekx»tk)n 
expenses  test  programs; 
comments  due  by  4-12- 
99;  published  2-10-99 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Children  and  Families 

Administration 

Personal  Responsibility  and 
Work  Opportunity 
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Reconciliation  Act  of  1996; 

Implementation: 

Child  support  enforcement 
program;  revision  or 
elimination  of  obsolete  or 
inconsistent  provisions; 
comments  due  by  4-12- 
99;  publistied  2-9-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  labeling — 
Nutrient  content  claims; 
"healthy"  definition; 
partial  stay  extension; 
comments  due  by  4-15- 
99;  published  3-16-99 
Human  drugs  and  biological 
products: 

In  vivo  radiopharmaceuticals 
used  for  diagnosis  and 
nfKjnitoring — 
Evaluation  and  approval; 
developing  medical 
imaging  drugs  and 
biologies;  guidance 
availability;  comments 
due  by  4-14-99; 
published  2-16-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Outpatient  diabetes  self- 
management  training 
services;  expanded 
coverage;  comments  due 
by  4-12-99;  published  2- 
11-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Fair  housing: 
Fair  Housing  Act  violations; 
civil  penalties;  comments 
due  by  4-12-99;  published 
2-10-99 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Audit  functions;  delegation 
to  States;  comments  due 
by  4-12-99;  published  2- 
10-99 
Federal  and  Indian  leases; 
oil  valuation;  comments 
due  by  4-12-99;  published 
3-12-99 

INTERIOR  DEPARTMENT 
Reclamation  Bureau 

Farm  operation  in  excess  960 
acres,  information 
requirements;  and  formerly 
excess  land  eligibility  to 
receive  non-full  cost 
inigation  water,  comments 


due  by  4-12-99;  published 

3-11-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Pennsylvania;  comments 
due  by  4-12-99;  published 
3-12-99 
Surface  coal  mining  and 

reclamation  operations: 

Ownership  and  control 
mining  operations; 
definitions,  permit 
requirements,  enforcement 
actions,  etc.;  comments 
due  by  4-15-99;  published 
3-31-99 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Records,  reports,  and  exports 
of  listed  chemicals: 
Chemical  mixtures  that 
contain  regulated 
chemicals;  comments  due 
by  4-16-99;  published  2- 
12-99 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Aliens — 
Employment  eligibility 
verification;  acceptable 
receipts;  comments  due 
by  4-12-99;  published 
2-9-99 
JUSTICE  DEPARTMENT 
illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act 
and  Debt  Collection 
Improvement  Act; 
implementation: 

Employer  sanctions,  unfair 
immigration-related 
employment  practice 
cases,  and  immigration- 
related  document  fraud; 
comments  due  by  4-13- 
99;  published  2-12-99 

NATIONAL  AERONAUTICS     , 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Progress  payments  and 
related  financing  policies; 
comments  due  by  4-12- 
99;  published  2-10-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities  and  Investment 
companies: 
Electronic  Data  Gathering, 

Analysis,  and  Retrieval 

(EDGAR)  system 


modemization;  comments 
due  by  4-15-99;  put>lished 
3-16-99 
Securities: 
International  disclosure 
standards;  foreign  private 
issuers  conformance; 
comments  due  by  4-12- 
99;  published  2-9-99 
Registered  broker  dealers 
and  transfer  agents  and 
Year  2000  compliance; 
operational  capability 
requirements;  comments 
due  by  4-12-99;  published 
3-11-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Florida;  comments  due  by 

4-12-99;  published  2-9-99 
Massachusetts;  comments 
due  by  4-14-99;  published 
3-15-99 
Ports  and  waterways  safety: 
Hudson  River,  NY;  safety 
zone;  comments  due  by 
4-13-99;  published  2-12- 
99 
TJ1ANSP0RTATI0N 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Fairchild;  comments  due  by 
4-12-99;  published  2-18- 
99 
Fokker;  comments  due  by 
4-14-99;  published  3-15- 
99 
McDonnell  Douglas; 
comments  due  by  4-16- 
99;  published  3-2-99 
Rolls-Royce  Ltd.;  comments 
due  by  4-12-99;  published 
2-10-99 
Texton  Lycoming;  comments 
due  by  4-12-99;  published 
2-10-99 
Class  E  airspace;  comments 
due  by  4-15-99;  published 
3-8-99 
Restricted  areas;  comments 
due  by  4-12-99;  published 
2-26-99 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Fuel  economy  standards: 
Passenger  autombiles;  low 
volume  manufacturer 
exemptions;  comments 
due  by  4-12-99;  published 
3-11-99 
Motor  vehicle  safety 
standards: 

l^mps,  reflective  devices, 
and  associated 
equipment — 


Headlighting;  comments 
due  by  4-11-99; 
published  2-8-99 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcoholic  beverages: 
Distilled  spirits,  wine,  and 
malt  beverages;  labeling 
and  advertising — 
Fill  standards;  comments 
due  by  4-12-99; 
published  2-9-99 

TREASURY  DEPARTMENT 
Customs  Service 

Automated  Export  System: 
Shipper's  export  declarations 
and  outbound  vessel 
manifest  infonnation; 
electronic  transmission; 
cross  reference  to  Census 
Bureau  regulations; 
comments  due  by  4-13- 
99;  published  2-12-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Group-term  life  insurance 
coverage  costs;  uniform 
premium  table;  comments 
due  by  4-13-99;  published 
1-13-99 

Procedure  and  administration: 
Timely  mailing  treated  as 
timely  filing/electronic 
postmari<;  comments  due 
by  4-15-99;  published  1- 
15-99 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fonn  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 
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reappointment  of  Bart)er  B. 
Conable,  Jr.  as  a  citizen 
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regent  of  the  Board  of 
Regents  of  the  Smithsonian 
Institution.  (Apr.  6,  1999;  113 
Stat.  24) 

HJ.  Rm.  27/P.L  106-15 

Providing  for  the 
reappointment  of  Dr.  Hanna 
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the  Board  of  Regents  of  the 
Smithsonian  Institution.  (Apr. 
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Williams,  Jr.  as  a  citizen 
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Regents  of  ttie  Smithsonian 
Institution.  (Apr.  6,  1999;  113 
Stat.  26) 

H.R.  774/P.L  106-17 
Women's  Business  Center 
Amendments  Act  of  1999 
(Apr.  6,  1999;  113  Stat.  27) 
Last  List  April  7,  19M. 
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is  not  availat>4e  through  this 
service.  PENS  cannot  respond 
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this  address. 


Would  you 
to  know. . . 


if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-refererx;es. 
$25  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Flegister  page  numbers  with  the  date  of  publication 
in  the  Federal  flegister. 
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Please  Choose  Method  of  Payment: 
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will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
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class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
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FOR: 
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Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

Sponsored  by  the  OfBce  of  the  Federal  Register. 
'Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 
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documents. 
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RULES 

Personal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996;  implementation: 
Temporary  Assistance  for  Needy  Families  program. 
17719-17931 

Coast  Guard 

NOTICES 
Meetings: 

Commercial  Fishing  Industry  Vessel  Advisory  Committee, 
17713-17714 

Towing  Safety  Advisory  Committee,  17714 

Commerce  Department 

See  Census  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  National  Telecommunications  and  Information 

Administration 
See  Technology  Administration 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sxmshine  Act,  17626 

Corporation  for  National  and  Community  Service 

NOTICES 

Foster  grandparent  and  senior  companion  programs; 
income  eligibility  levels,  17626-17627 

Customs  Service 

RULES 

Merchandise;  special  classes: 
Byzantine  ecclesiastical  and  ritual  ethnological  material 
from  Cyprus;  import  restrictions,  17529-17531 

Defense  Department 

See  Air  Force  Department 

See  Army  Department 

See  Defense  Logistics  Agency 

See  Engineers  Corps 

See  Navy  Department 

NOTICES 

Privacy  Act: 

Systems  of  records,  17627-17635 

Defense  lx>gistics  Agency 

NOTICES 

Privacy  Act: 
Systems  of  records,  17642-17644 

Employment  and  Training  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Jacksonville,  FL;  Job  Corps  Center,  17685-17686 
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EiMfyy  OcpMlment 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Sciences  and  engineering  training  for  Native  American, 
African  American,  Hispanic  American,  Asian-Pacific 
American,  women  and  disabled  students,  17649- 
17650 
Meetings: 
Fusion  Energy  Sciences  Advisory  Committee,  17650 
Secretary  of  Energy  Advisory  Board,  17651 
Applications,  hearings,  determinations,  etc.: 
Phillips  Alaska  Natural  Gas  Corp.  and  Marathon  Oil  Co., 
17649 


EngiiMers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Queen  Anne's  Coimty,  MD;  Site  104;  open-water 
placement  of  dredged  material 
Comment  period  extension,  17644 
Environmental  statements;  notice  of  intent: 
Nashua,  Hudson,  Litchfield,  and  Merrimack,  NH; 
circumferential  highway  project,  17644-17645 

EnvironnMntal  Protection  Agency 

RULES 

Air  programs: 
Pulp,  paper,  and  paperboard  industries;  effluent 

limitations  guidelines,  pretreatment  standards,  and 
new  source  performance  standards 
Interpretation  and  technical  amendments,  17555-17565 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Georgia,  17551-17555 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Iowa,  17548-17551 
Washington.  17545-17547 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultiual  commodities: 
Clopyralid,  17565-17567 
PROPOSED  RULES 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Georgia,  17593 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  17589-17592 
Iowa,  17592-17593 
Washington,  17592 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  17593-17598 
NOTKES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17660-17662 
Submission  for  OMB  review;  comment  request,  17662- 
17663 
Hazardous  waste: 
Project  XL  program;  site-specific  projects — 
ESocou  Fairmont  Coke  Works  Superfund  Site  clean  up, 
17663-17664 


Superfund;  response  and  remedial  actions,  proposed 
settlements  etc.: 
Atlantic  Wood  Industries,  Inc.,  17664 

Equal  Employment  Opportunity  Commission 

NOTICES 

Memorandum  of  understanding: 
Department  of  Labor,  17664-17669 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Aerospatiale,  17522-17524 

Boeing,  17514-17522,  17524-17526 

Domier,  17512-17514 
Class  B  and  C  airspace,  17933-17935 
Standard  instrument  approach  procedures,  17526-17529 
PROPOSED  RULES 
Class  D  airspace;  correction,  17717 

Federal  Communications  Commission 

NOTICES 

Meetings: 
Public  Safety  National  Coordinating  Committee,  17669- 
17670 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 
Various  States,  17567-17572 

PROPOSED  RULES 

Flood  elevation  determinations: 
Various  States.  17598-17603 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Pacific  Gas  &  Electric  Co.,  et  al.,  17652-17657 
Hydroelectric  applications,  17657-17659 
Meetings: 

Pacific  Gas  &  Electric  Co.;  licensing,  17659 
Meetings;  Simshine  Act,  17659-17660 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  17651-17652 

SCC-L2,  LLC,  17652 

Federal  Maritime  Commission 

NOTICES 

Investigations,  hearings,  petitions,  etc.: 
Transpacific  Stabilization  Agreement,  17670 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  17670-17671 
Permissible  nonbanking  activities,  17671 

Fish  and  Wildlife  Service 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Giant  panda  research  reports,  17675-17676 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17672-17673 
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Reports  and  guidance  documents;  availability,  etc.: 
Center  for  Drug  Evaluation  and  Research  and  Center  for 
Biologies  Evaluation  Research;  formal  dispute 
resolution:  appeals  above  Division  level;  correction, 
17673 
Prescription  Drug  User  Fee  Act  products;  formal  meetings 
with  sponsors  and  applicants;  industry  guidance; 
correction,  17673 

Fbod  Safety  and  Inapaction  Sarvica 

NOTICES 
Food  labeling: 
Meat  and  poultry  products;  organic  certification,  17607- 
17608 

Foraat  Sarvica 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17608-17611 

Environmental  statements;  notice  of  intent: 
Humboldt-Toiyabe  National  Forest,  NV,  17611 

Health  and  Human  Sarvlcas  Department 

See  Centers  for  EHsease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Public  Health  Service 

Health  Care  Rnancing  Adminlatration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17673-17674 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17678-17682 

Indian  Affaire  Bureau 

RULES 

Indian  Gaming  Regulatory  Act: 
Class  m  (casino)  gaming  on  Indian  lands;  authorization 

procedures  when  States  raise  Eleventh  Amendment 

defense,  17535-17545 
PROPOSED  RULES 

Land  and  water: 
Land  held  in  trust  for  benefit  of  Indian  tribes  and 
Indians;  title  acquisition,  17574-17588 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  A^irs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

International  Trade  Administration 

NOTICES 

Agency  information  coUection  activities: 

Proposed  collection;  comment  request,  17616 
Antidumping: 

Fresh  and  chilled  Atlantic  Salmon  bom — 
Norway,  17616-17617 
Committees;  establishment,  renewal,  termination,  etc.: 

United  States-Egypt  President's  Council,  17617-17618 
Countervailing  duties: 

Pasta  from — 
Italy,  17618-17624 


Juatice  Department 

See  Immigration  and  Naturalization  Service 
See  Justice  Programs  Office 
See  Parole  Commission 
See  Victims  of  Crime  Office 

Justice  Programa  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17682-17684 


See  Employment  and  Training  Administration 
See  Occupational  Safety  and  Health  Administration 

NOTICES 

Memorandimi  of  understanding: 
Equal  Employment  Opportunity  Commission,  17664- 
17669 

Land  Management  Bureau 

PROPOSED  RULES 

Minerals  management: 
Oil  and  gas  leasing — 
Federal  oil  and  gas  resources;  protection  against 

drainage  by  operations  on  nearby  lands  resulting  in 
lower  royalties  from  Federal  leases,  17598 
notk:es 
Closure  of  public  lands: 

Idaho.  17676 
Realty  actions;  sales,  leases,  etc.: 
Montana,  17676 
Nevada,  17676-17677 

IMedicare  Payment  Advisory  Commiasion 

notices 

Meetings,  17688 

Minerals  Management  Service 
notices 

Royalty  management: 
Phosphate  production  on  western  public  lands;  royalty 
computation;  correction,  17717 

National  Aaronautica  and  Space  Adminlatration 

PROPOSED  RULES 

Acquisition  regidations: 
Agency  protests;  mandatory  solicitation  provision,  17603 

National  Council  on  Disability 

NOTICES 

Meetings: 
International  Watch  advisory  committee;  conference  call, 
17688 

National  CredH  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act.  17688-17689 

National  Highway  Traffic  Safety  Adminlatration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  17714-17715 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Electric  Vehicles  International  LLC,  17715-17716 
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National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
State  Programs — 
Evaluation  findings  availability,  17624 
Meetings: 
Gulf  of  Mexico  Fishery  Management  Council,  17624- 
17625 

National  Park  Service 

NOTICES 
Meetings: 
Death  Valley  National  Park  Advisory  Commission,  17678 
Manzanar  National  Historic  Site  Advisory  Commission, 

17678 
National  Preservation  Technology  and  Training  Board, 
17678 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Satellite  Communications  and  role  of  intergovernmental 
satellite  organizations,  17625-17626 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Buena  Vista  Watershed,  VA;  record  of  decision,  17612 

Navy  Department 

NOTICES 
Privacy  Act: 
Systems  of  records,  17645-17649 

Nuclear  Regulatory  Commission 

RULES 

Independent  storage  of  spent  nuclear  fuel  and  high-level 
radioactive  waste;  licensing  requirements: 
30-day  hold  in  loading  spent  fuel  after  preoperational 
testing  of  independent  spent  fuel  storage 
installations;  etc.,  17510-17512 
Radiation  protection  standards: 
Uranium  recovery  facilities;  radiological  criteria  for 
license  termination,  17506-17510 
NOTICES 
Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  17689 
Environmental  statements;  availability,  etc.: 

Yankee  Atomic  Electric  Co.,  17690 
Reports;  availability,  etc.: 
Uranium  recovery  facilities;  benchmark  dose  modeling 
for  radiological  criteria  for  license  termination, 
17690-17695 
Site  decommissioning  plans;  sites: 

Fansteel  facility;  Muskogee,  OK,  17695-17696 
Applications,  hearings,  determinations,  etc.: 
Yankee  Atomic  Electric  Co.,  17689-17690 

Occupational  Safety  and  Healtti  Administration 

NOTICES 

State  plans;  standards  approval,  etc: 
Oregon,  17686-17688 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 


Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act,  17684 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Alternative  dispute  resolution;  policy  statement,  17696 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
D.A.R.E.  Day,  National  (Proc.  7180),  17937-17940 

Public  Healtti  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Centers  for  Disease  Control  and  Prevention,  17674-17675 

Rural  Business-Cooperative  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Riu-al  cooperative  development,  17612-17613 
Rural  cooperative  opportunities  and  problems  research 
(FY  99),  17613-17615 

Securities  and  Exchange  Commission 

NOTICES 

Intermarket  Trading  System;  plan  amendments,  17700- 
17702 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Lac,  17702-17703 
Emerging  Markets  Clearing  Corp.,  17704-17707 
National  Association  of  Securities  Dealers,  Inc.,  17707- 

17709 
Options  Clearing  Corp.,  17709-17711 
Stock  Clearing  Corporation  of  Philadelphia,  17711-17712 

Applications,  hearings,  determinations,  etc.: 
Bestfoods,  17696-17697 
Eaton  Vance  Management,  et  al.,  17697-17698 
Public  utility  holding  company  filings,  17698-17700 

State  Department 

RULES 

Arms  Export  Control  Act: 
International  Traffic  in  Arms  regulations — 
Commercial  arms  transfers;  model  regulations; 
implementation,  17531-17535 

TechrK>logy  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Experimental  Program  to  Stimulate  Competitive    « 
Technology;  correction,  17717 

Trade  Representative,  Office  of  United  States 

NOTICES 

World  Trade  Organization: 
Dispute  settlement  panel  establishment  requests — 
Hot-rolled  lead  and  bismuth  carbon  steel  products  bom 
the  United  Kingdom,  17712-17713 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 
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NOTICES 

Aviation  proceedings: 

Agreements  filed;  weekly  receipts,  17713 
Meetings: 

Amtiak  Reform  Coimcil,  17713 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Customs  Service 

Victima  of  Crime  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  1 7684- 
17685 


Separate  Parte  In  Thia  laaue 

Part  II 

Department  of  Health  and  Human  Service,  Administration 
for  Children  and  Families,  17719-17931 

Part  III 

Department  of  Transportation,  Federal  Aviation 
Administration,  17933-17935 

Part  IV 

The  President,  17937-17940 


Reader  Akte 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  nimibers,  online  r^.sources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7CFR  Parte 

Adjustment  of  Appendices  to  the  Dairy 
Tariff-Rate  Import  Quota  Licensing 
Regulation  for  the  1999  Tariff-Rats 
Quota  Year 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  This  document  annoimces  the 
new  levels  of  cumulative  annual 
transfers  from  Appendix  1  to  Appendix 
2  for  certain  dairy  product  import 
licenses  permanently  surrendered  by 
licensees  or  revoked  by  the  Licensing 
Authority. 

EFFECTIVE  DATE:  April  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Warsack,  Dairy  Import  Quota 
Manager,  Import  Policies  and  Programs 


Division,  STOP  1029,  U.S.  Department 
of  Agriculture,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1029  or  telephone  at  (202]  720-9439. 
SUPPLEMENTARY  INFORMATION:  The 
Foreign  Agrictiltural  Service  (FAS), 
under  a  delegation  of  authority  from  the 
Secretary  of  Agricultiire,  administers  the 
Dairy  Tariff-Rate  Quota  Licensing 
Regulation  codified  at  §§  6.20-6.36  that 
provides  for  the  issuance  of  licenses  to 
import  certain  dairy  articles  imder  tariff- 
rate  quotas  (TRQs)  as  set  forth  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States.  These  dairy  articles  may 
only  be  entered  into  the  United  States 
at  the  low-tier  tariff  by  or  for  the 
account  of  a  person  or  firm  to  whom 
such  licenses  have  been  issued  and  only 
in  accordance  with  the  terms  and 
conditions  of  the  regulation. 

Licenses  are  issued  on  a  calendar  year 
basis,  and  each  Ucense  authorizes  the 
Ucense  holder  to  import  a  specified 
quantity  and  type  of  dairy  article  from 
a  specified  country  of  origin.  The  Import 
Programs  Group,  Import  Policies  and 
Programs  Division,  Foreign  Agricultural 
Service,  U.S.  Department  of  Agriculture, 
issues  these  licenses  and  in  conjimction 
with  the  U.S.  Customs  Service  monitors 
their  use. 

The  regulation  at  7  CFR  6.34(a)  states: 
"Whenever  a  historical  license 
(Appendix  1)  is  not  issued  to  an 
applicant  pursuant  to  the  provisions  of 


§  6.23,  is  permanently  surrendered  or  is 
revoked  by  the  Licensing  Authority,  the 
amount  of  such  license  will  be 
transferred  to  Appendix  2."  Section 
6.34(b]  provides  diat  the  cumulative 
annual  transfers  will  be  published  in  the 
Federal  Register.  Accordingly,  this 
document  sets  out  revised  Appendices 
for  the  1999  tariff-rate  quota  year. 

Richard  P.  Warsack, 

Licensing  Authority. 

List  of  subjects  in  7  CFR  part  6 

Agricultural  commodities.  Cheese, 
Dairy  products,  Imports,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  7  CFR  part  6  is  amended 
as  follows: 

1.  The  authority  citation  for  part  6, 
Subpart — Dairy  Tariff-Rate  Import 
Quota  Licensing  continues  to  read  as 
follows: 

Authority:  Additional  U.S.  Notes  6,  7.  8. 
12.  14,  16-23  and  25  to  Chapter  4  and 
General  Note  15  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (19  U.S.C. 
1202J,  Pub.  L.  97-258,  96  Stat.  1051.  as 
amended  (31  U.S.C.  9701),  and  sees.  103  and 
404,  Pub.  L.  103-465, 108  Stat.  4819  (19 
U.S.C.  3513  and  3601). 

2.  Appendices  1,  2  and  3  to  Subpart — 
Dairy  Tariff-Rate  Import  Quota 
Licensing  are  revised  to  read  as  follows: 

BILUNG  COOE  341(>-10-P 
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Appendices  1 ,  2  and  3  to  Subpart-Dairy  Tariff-Rate  Import  Quota  Licensing 


Articles  Subject  to:    Appendix  1 ,  Historical  Licenses;  Appendix  2,  Nonhistorical  Licenses; 
and  Appendix  3,  Designated  Importer  Licenses  for  Quota  Year  1 999 


Article  by  Additional  U.S.  Note  Number 
and  Country  of  Origin 

NON-CHEESE  ARTICLES 

Appendix 
1 

Appendix 
2 

Appendix  3 

Tokyo 
Round 

Uruguay 
Round 

Butter  (Note  6) 

5,697,582 

679,418 

EU-15 

83,978 

12,183 

New  Zealand 

131,256 

19,337 

Other  Countries 

64,037 

9,898 

Any  Country 

5,418,311 

638,000 

1 

Dried  Skim  Milk  (Note  7) 

600,076 

3,860,924 

Australia 

600,076 

Canada 

219,565 

Any  Country 

3,641,359 

1 

Dried  Whole  Milk  (Note  81 

3,175 

2,728,125 

New  Zealand 

3,175 

Any  Country 

2,728,125 

1 

Dried  Buttemiilk/Whey  (Note  1 2) 

224,981 

Canada 

161,161 

New  Zealand 

63.820 

1 

Butter  Substitutes  containing  over  45  percent  of  butterfat  and/or 
butter  oil  (Note  14) 

5,560,500 

Any  Country 

5,560,500 

TOTAL:    NON-CHEESE  ARTICLES 

6,525,814 

12,828,967 
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Article  by  Additional  U.S.  Note  Number 
and  Country  of  Origin 

CHEESE  ARTICLES 

Appendix 
1 

Appendix 
2 

Appendix  3 

Tokyo 

Round 

Uruguay 
Round 

Cheese  and  substitutes  for  cheese  (except  cheese  not  containing 
cow's  millc  and  soft  ripened  cow's  millc  cheese,  cheese  (except 
cottage  cheese)  containing  0.5  percent  or  less  by  weight  of  butterfat 
and  articles  within  the  scope  of  other  import  quotas  provided  for  in 
this  subchapter)  (Note  16) 

24,205,278 

7,265,453 

9,661,128 

6,730.000 

Argentina 

7,690 

92,310 

Australia 

535,628 

5,542 

758,830 

1,458,333 

Canada 

1,031,946 

109,054 

Costa  Rica 

1,550,000 

Czech  Republic 

200,000 

EU-15 

15,941,269 

6,391,163 

1,132.568 

1,955.000 

Of  wttich  Portugal  is: 

127.536 

1,773 

223,691 

Israel 

79,696 

593.304 

Iceland 

294,000 

29,000 

New  Zealand 

4.534,333 

281,139 

6,506,528 

Norway 

124,982 

25,018 

Poland 

917.497 

18,727 

300,000 

Slovak  Republic 

600,000 

Switzerland 

607,602 

63,810 

548,588 

416,667 

Uruguay 

250,000 

Other  Countries 

130,635 

71.000 

Any  Country 

300.000 

Blue-mold  cheese  (except  Stilton  produced  in  the  United  Kingdom) 
and  cheese  and  substitutes  for  cheese  containing,  or  processed  from. 
Blue-mold  cheese  (Note  1 7) 

2,348,967 

132,034 

366,667 

Argentina 

2,000 

EU-15 

2,346,966 

132,034 

250,000 

Chile 

66,667 

Czech  Republic 

50,000 

Other  Countries 

1 
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Article  by  Additional  U.S.  Note  Number 
and  Country  of  Origin 

CHEESE  ARTICLES 

Appendix 
1 

Appendix 
2 

Appendix  3 

Tokyo 
Round 

Uruguay 
Round 

Cheddar  Cheese,  and  cheese  and  substitutes  for  cheese  containing, 
or  processed  from,  Cheddar  cheese  (Note  1 8) 

3,687,483 

596,373 

519,033 

6,358,333 

Australia 

942,397 

42,102 

215,501 

1,041,667 

Chile 

183,333 

Czech  Republic 

50,000 

EU-15 

61,932 

201,068 

833.333 

New  Zealand 

2,557,280 

239,188 

303,532 

4.250.000 

Other  Countries 

125,874 

14,015 

Any  Country 

100,000 

American-type  cheese,  including  Colby,  washed  curd  and  granular 
cheese  (but  not  including  Cheddar)  and  cheese  and  substitutes  for 
cheese  containing  or  processed  from  such  American-type  cheese 
(Note  19) 

2,878,980 

269,906 

357,003 

Australia 

843.993 

37,005 

119,002 

EU-15 

190,758 

146,575 

New  Zealand 

1,680,364 

81,635 

238,001 

Other  Countries 

163,865 

4,6&1 

Edam  and  Gouda  cheese,  and  cheese  and  substitutes  for  cheese 
containing,  or  processed  from,  Edam  and  Gouda  cheese  (Note  20) 

5,420,056 

186,346 

1.043,333 

Argentina 

1 1 9,003 

5,997 

110.000 

Czech  Republic 

100.000 

EU-15 

5,161,334 

127,666 

833,333 

Norway 

114,318 

52,682 

Other  Countries 

25,401 

1 

Italian-type  cheeses,  made  from  cow's  milk,  (Romano  made  from 
cow's  milk,  Reggiano,  Parmesan,  Provolone,  Provolerti,   Sbrinz.  and 
Goya-not  in  original  loaves)  and  cheese  and  substitutes  for  cheese 
containing,  or  processed  from,  such  Italian-type  cheeses,  whether  or 
not  in  original  loaves  (Note  21) 

6,578,228 

942,319 

795.517 

4,965,000 

Argentina 

3,996,111 

129,372 

367,517 

1,890.000 

EU-15 

2,569,117 

812,883 

583,333 

Poland 

1.325.000 

Romania 

416.667 

Uruguay 

428,000 

750.000 

Other  Countries 

13,000 

64 
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Article  by  Additional  U.S.  Note  Numt>er 
and  Country  of  Origin 

CHEE?E  ARTICLES 

Appendix 

1 

Appendix 
2 

Appendix  3 

Tokyo 
Round 

Uruguay 
Round 

Swiss  or  Emmenthaler  cheese  other  than  with  eye  formation, 
Gruyere-process  cheese  and  cheese  and  substitutes  for  cheese 
containing,  or  processed  fronrj,  such  cheeses  (Note  22) 

5,892.174 

759,140 

823.519 

316,667 

EU-15 

4,464,267 

687,727 

393,006 

316,667 

Switzerland 

1,353,147 

66,340 

430,513 

Other  Countries 

74,760 

5,073 

Cheese  and  substitutes  for  cheese,  containing  0.5  percent  or  less  by 
weight  of  butterfat  (except  articles  within  the  scope  of  other  tariff- 
rate  quotas  provided  for  in  this  subchapter),  and  margarine  cheese 
(Note  23) 

3,900,044 

524,864 

1.050.000 

EU-15 

3,730,968 

519,032 

Israel 

50.000 

New  Zealand 

1,000.000 

Poland 

169,075 

5,832 

Other  Countries 

1 

Swiss  or  Emmenthaler  cheese  with  eye  formation  (Note  25) 

18,395,551 

3,901,781 

9.557,945 

2,433,333 

Argentina 

9,115 

70.885 

Australia 

209,698 

290.302 

Canada 

70.000 

Czech  Republic 

400.000 

Hungary 

800,000 

EU-15 

13,363,935 

3,112,894 

4.003,172 

1,066,666 

Iceland 

149,999 

150.001 

Israel 

27,000 

Norway 

3,213,658 

441,652 

3.227.690 

Switzariand 

1,336,871 

347,234 

1.745.895 

166,667 

Other  Countries 

85,275 

1 

TOTAL:   CHEESE  ARTICLES 

73,306.761 

14,578,216 

22,764,146 

22.213,333  | 

[FR  Doc.  99-8761  Filed  4-9-99;  8:45  am] 
BHXING  COOE  3410-10-C 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  40 

RIN  3150-AD65 

Radiological  Criteria  for  License 
Termination  of  Uranium  Recovery 
Facilities 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

SUMMARY:  The  U.  S.  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  regarding  decommissioning 
of  licensed  thorium  mills  and  uranium 
recovery  facilities  to  provide  specific 
radiological  criteria  for  the 
decommissioning  of  lands  and 
structiu-es.  This  final  rule  uses  the 
existing  soil  radium  standard  to  derive 
a  dose  criterion  (benchmark  approach) 
for  the  cleanup  of  byproduct  material 
other  than  radium  in  soil  and  for  the 
cleanup  of  surface  activity  on  structures 
to  be  released  for  imrestricted  use.  This 
final  rule  is  intended  to  provide  a  clear 
and  consistent  regulatory  basis  for 
determining  the  extent  to  which  lands 
and  structures  can  be  considered  to  be 
deconmiissioned. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  June  11, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Cardile,  telephone:  (301)  415- 
6185;  e-mail:  fpc@nrc.gov;  or  Elaine 
Brummett,  telephone:  (301)  415-6606, 
e-mail:  esb@nrc.gov,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Background 

in.  Summary  of  Public  Comments  and 
Responses  to  Comments 
rv.  Agreement  State  Compatibility 

V.  Final  Environmental  Assessment: 
Availability 

VI.  Paperwork  Reduction  Act  Statement 
Vn.  Regulatory  Analysis 

VIII.  Regulatory  Flexibility  Certification 

IX.  Backfit  Analysis 

X.  Small  Business  Regulatory  Enforcement 
Fairness  Act 

XI.  Criminal  Penalties 

I.  IntroductioD 

The  NRC  is  amending  its  regulations 
regarding  decommissioning  of  licensed 
thoriiun  mills  and  uraniiun  recovery 
(UR)  facilities  (conventional  iiraniimi 
mills  and  uranium  extraction  processes 
such  as  in  situ  leach  (ISL)  facilities)  to 
provide  radiological  criteria  for  the 
decommissioning  of  lands  and 
structxu-es.  These  criteria  apply  to  the 
decommissioning  of  licensed  UR 


facilities  subject  to  the  NRC's 
jiirisdiction  and  will  also  apply  to 
thoriiun  mills  if  any  become  licensed  in 
the  future.  The  criteria  apply  to 
decommissioning  of  UR  facilities  that 
operate  through  their  normal  lifetime 
and  to  those  that  may  be  shut  down 
prematurely.  The  NRC  will  apply  these 
criteria  in  determining  the  adequacy  of 
remediation  of  residual  radionuclides 
resulting  from  the  possession  or  use  of 
byproduct  material.' 

The  intent  of  this  rulemaking  is  to 
provide  a  clear  and  consistent 
reg\iIatory  basis  for  determining  the 
extent  to  which  lands  and  structiues  at 
UR  facilities  must  be  remediated  before 
decommissioning  of  a  site  can  be 
considered  complete  and  the  license 
terminated.  The  NRC  has  previously 
applied  site  release  criteria  for 
decommissioning  on  a  site-specific  basis 
using  existing  guidance  for  surface 
activity  and  radionuclides  other  than 
radiiun  in  soil.  The  NRC  believes  that 
inclusion  of  criteria  in  the  regulations 
will  result  in  more  efficient  and 
consistent  licensing  actions  related  to 
site  remediation  activities. 

n.  Background 

On  August  22, 1994  (59  FR  43200), 
the  NRC  published  a  proposed  rule  to 
amend  10  CFR  Part  20  of  its  regulations 
"Standards  for  Protection  Against 
Radiation"  to  include  radiological 
criteria  for  license  termination  as 
subpart  E.  The  proposed  rule  applied  to 
uranium  mills  and  other  NRC-licensed 
facilities,  but  did  not  apply  to  mill 
tailings  or  to  soil  radium  cleanup  at 
mills  because  they  are  regulated  under 
10  CFR  Part  40,  Appendix  A. 

On  July  21, 1997  (62  FR  39058),  the 
NRC  published  a  final  rule  that  codified 
radiological  criteria  for  license 
termination  for  NRC  licensees,  but 
excluded  UR  facilities.  The  NRC 
excluded  UR  facilities  from  the  scope  of 
the  final  cleanup  nde  to  allow  further 
consideration  of  the  issues  unique  to  the 
decommissioning  of  these  facilities. 
These  imique  issues  include  the  existing 
regulatory  framework  for  UR  facilities 
and  the  natiue  of  contamination  at  UR 
facilities,  both  of  which  are  discussed 
below. 

Under  the  existing  regulatory 
framework  for  UR  facilities,  the 
Environmental  Protection  Agency  (EPA) 
has  the  authority  to  set  cleanup 
standards  for  uranium  and  thoriiun 
mills  and,  based  on  that  authority, 


'  As  defined  in  10  CFR  Part  40,  byproduct 
material  is  the  tailings  or  wastes  produced  by  the 
extraction  of  uranium  or  thorium  firom  any  ore 
processed  primarily  for  its  source  material  content, 
including  discrete  surface  wastes  resulting  from 
uranium  solution  extraction  processes. 


issued  regulations  in  40  CFR  Part  192 
that  contain  some  decommissioning 
criteria  for  these  facilities.  NRC's 
regulations  in  10  CFR  Part  40,  Appendix 
A,  Criterion  6(6),  conform  to  EPA's 
standards  for  radium  in  soil.  Appendix 
A  also  provides  ground-water  protection 
criteria. 

Therefore,  this  rulemaking  addresses 
only  the  radiological  criteria  for 
deconunissioning  of  lands  and 
structures.  The  rule  only  applies  to 
those  UR  facilities  that  do  not  have  an 
approved  decommissioning  plan  for 
buildings  and  soil  when  the  rule 
becomes  effective.  The  sites  v«rith 
approved  decommissioning  plans  may 
request  an  amendment  to  their  license 
to  adopt  the  criteria  of  this  rule  after  the 
revision  to  Criterion  6(6)  is 
promulgated. 

The  applicable  cleanup  standards  for 
soil  radium  in  10  CFR  Part  40, 
Appendix  A,  Criterion  6(6),  address  the 
main  contaminant  at  uranium  mills  in 
the  large  areas  where  windblown 
contamination  from  the  tailings  pile  has 
occurred,  and  to  a  lesser  extent,  at  ISLs 
in  holding/settling  ponds  and  process  or 
bleed  solution  spills.  These  standards 
require  that  the  concentration  of  radiiun 
(Ra-226  at  UR  facilities,  Ra-228  at 
thoriiun  mills)  not  exceed  the 
background  level  by  more  than  5  pCi/g 
(0.19  Bq/g)  in  the  first  15  cm  (6  inches) 
of  soil  and  15  pCi/g  (0.56  Bq/g)  for  every 
subsequent  15  cm  (6  inch)  layer. 
However,  in  other  mill  and  ISL  site 
areas  proximate  to  locations  where 
radium  contamination  exists  (e.g., 
under/around  the  mill/process  building, 
in  a  yellow  cake  storage  area,  and 
under/around  an  ore  crusher),  uranium 
(U-nat)  is  the  radionuclide  of  concern. 
At  least  one  mill  site  must  also  address 
soil  cleanup  of  thorium  (Th-230,  the 
parent  of  Ra-226,  is  usually  in 
approximate  equilibrium  (same  activity 
concentration)  with  Ra-226)  because 
thorium  is  more  mobile  in  the  acidic 
milling  solutions  and  leaches  farther 
into  the  ground  than  the  radium  imder 
raffinate  ponds  and  heap  leach  pads. 
Because  10  CFR  Part  40,  Appendix  A, 
does  not  have  cleanup  standards  for 
surface  activity  or  for  soil  contamination 
from  radionuclides  other  than  radium, 
NRC  guidance  documents  have  been  the 
source  of  cleanup  criteria  for  residual 
uranium,  thorium,  and  building  surface 
activity. 

An  additional  difficulty  for 
remediation  of  UR  facilities  is  that  the 
residual  radionuclides  to  be  addressed 
in  the  site  decommissioning  are  also 
present  in  the  surrounding  background 
soil  in  elevated  and  v«dely  variable 
concentrations.  Some  mill  sites  even 
have  uranium  mine  pits  and/or  piles  of 
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overburden  soil  containing  low-grade 
ore  on  or  adjacent  to  the  areas  to  be 
remediated.  This  complicates  the 
determination  of  background  values  and 
limits  the  ability  of  the  licensee  to 
distinguish  residual  radioactivity  from 
naturally  occurring  (in-situ) 
radioactivity. 

To  allow  for  consideration  of  these 
issues,  the  NRC  also  published,  on  July 
21, 1997  (62  FR  39093),  a  request  for 
additional  comments  on  regidatory 
options  for  decommissioning  of  UR 
facilities.  Included  as  part  of  the  request 
was  a  discussion  of  an  option  to  codify 
a  dose  objective  for  radionuclides  other 
than  radixun  (uraniiun  and  thoriimi)  at 
UR  facilities  consistent  with  the  radium 
cleanup  standard.  Under  this  approach, 
UR  facilities  would  use  the  dose, 
excluding  radon,  from  radium  at  the 
cleanup  standard  in  existing  10  CFR 
Part  40,  Appendix  A,  Criterion  6(6),  as 
a  benchmark  for  the  cleanup  of  building 
surface  activity  and  radionuclides  other 
than  radiiun  in  soil.  Commenters  were 
requested  to  provide  input  on  options 
for  decommissioning  and,  specifically, 
on  the  benchmark  approach. 

Use  of  the  benclunark  approach 
would  provide  for  a. common  dose 
criterion  across  a  UR  site  for  those  areas 
contaminated  with  radiiun  and  for  those 
areas  contaminated  with  other 
radionucUdes. 

The  radium  dose  benchmark 
approach  would  require  UR  licensees 
subject  to  the  rule  to  calculate  the 
potential  total  effective  dose  equivalent 
to  the  average  member  of  the  critical 
group  for  the  site  that  would  result  frtim 
the  radiiun  standard  within  1000  years, 
based  upon  site-specific  parameters. 
These  licensees  would  be  required  to 
provide  justification  for  the  models  and 
parameters  selected  in  the  dose 
calculations.  The  dose  from  the  5  pCi/ 
g  (0.19  Bq/g)  radium  standard  would  be 
applicable  for  most  of  the  site 
contamination.  Licensees  would  then 
remediate  the  site  such  that  the  residual 
radionuclides  (b)rproduct  material) 
remaining  on  the  site  that  are 
distinguishable  from  background  would 
not  result  in  a  dose  that  is  greater  than 
that  which  would  result  from  the 
radium  soil  standard.  The  radionuclides 
of  concern  are  uranium  and  thorium, 
because  it  is  assumed  that  the  progeny 
of  Ra-226  are  at  acceptable  levels  when 
the  radium  standard  is  achieved. 
Licensees  would  also  be  required  to 
demonstrate  that  doses  were  "as  low  as 
is  reasonably  achievable"  (ALARA).  In 
the  unlikely  event  that  a  site  benchmark 
dose  (before  application  of  ALARA) 
exceeds  100  mrem/yr  (1  mSv/yr),  the 
NRC  staff  would  consult  with  the 


Commission  before  approving  such  a 
benchmark  dose. 

m.  Summary  of  Public  Comments  and 
Responses  to  Comments 

Comments  received  on  the  1994 
proposed  rule  for  10  CFR  Part  20 
subpart  E  were  summarized  in  NUREG/ 
CR-6353  and  in  the  final  rule  notice  (62 
FR  39058,  July  21, 1997).  The  eleven 
responses  (nine  commenters)  to  the  July 
21, 1997,  request  for  additional 
comments  on  radiological  criteria  for 
UR  facilities  are  addressed  here. 

A.  Comments  on  Approach  to  the 
Criteria 

One  commenter  indicated  that  the 
standards  should  be  technically-based, 
protective  of  human  health,  and  based 
on  a  substantial  fraction  of  the  100 
mrem/yr  (1  mSv/jrr)  public  dose  limit. 
The  use  of  dose-objective  standards  was 
encouraged.  Evaluation  of  radon  and 
thoron  exposure  was  considered 
essential.  This  commenter  also  pointed 
out  that  the  benchmark  approadi  would 
codify  a  different  dose  limit  for  each 
facility. 

The  EPA  commented  that  the  soil 
radium  standard  of  5  pCi/g  (0.19  Bq/g) 
is  consistent  with  the  minimally 
acceptable  dose  limit  of  15  mrem/yr 
(0.15  mSv/yr)  for  the  residential 
scenario,  and  that  for  other  land  use 
scenarios,  the  cleanup  standards  are 
more  stringent  for  Ra-226,  Ra-228,  Th- 
232,  and  Th-230.  The  EPA  also 
cautioned  that  a  dose  limit  for  uranium 
cleanup  should  not  exceed  15  mrem/yr 
(0.15  mSv/yr). 

A  third  commenter  stated  that  the 
proposed  rule  is  not  acceptable  because 
doses  resulting  from  the  benchmark 
approacb  could  exceed  100  mrem/yr; 
NRC's  existing  guidance  on  cleanup  of 
uranium,  thorium,  and  surface  activity 
should  be  used  to  set  the  minimum 
requirements;  the  expected  dose  from 
the  radium  standard  should  be  clarified; 
the  radon  dose  should  be  included  in 
demonstrating  compliance;  and  the  time 
frame  for  dose  modeling  should  be 
10,000  years.  The  commenter  also 
indicated  that  the  proposed  approach 
seems  to  allow  a  total  dose  of  twice  the 
radium  dose;  and  that  if  more  types  of 
areas  are  to  be  included  than  those 
indicated  in  the  proposal,  then  the 
enlargement  of  scope  would  require 
additional  notice  and  review. 

Six  other  commenters  supported  the 
Ra-226  benchmark  dose  approach  for 
cleanup  of  other  radionuclides  such  as 
U-nat,  Th-230,  and  Th-232.  These 
commenters  indicated  that  the  existing 
regulatory  framework  is  appropriate  and 
provides  for  flexibility  to  allow 
optimum  tailings  disposal  on  a  site- 


specific  basis.  One  of  these  commenters 
also  pointed  out  that  uranium  mill  sites 
will  be  turned  over  to  the  custodial  care 
of  the  Department  of  Energy  (EKDE)  or 
the  State  for  long-term  care,  effectively 
eliminating  substantial  portions  of  these 
sites  from  the  public  exposure 
pathways.  In  addition,  some  of  the 
vicinity  properties  remediated  with 
neighboring  abandoned  mills  (under  the 
DOE's's  Uranium  Mill  Tailings 
Remedial  Action  Project)  have  deposits 
of  contamination  (Ra-226,  Th-230,  or  U- 
nat)  above  the  limits  remaining  under 
the  supplemental  standards  provisions 
of40  CFR  192.21. 

A.  Response:  The  NRC  agrees  with  the 
need  to  develop  regulations  that  are 
protective  of  public  health  and  safety 
with  regard  to  decommissioning  of  UR 
facilities.  NRC  has  previously  addressed 
considwations  related  to  radioactivity 
and  dose  to  the  public,  public  health 
aspects,  fraction  of  the  100  mrem/yr  (1 
mSv/yr)  dose,  and  the  rationale  for 
excluding  the  radon  dose  in  Sections 
A.2.2.1,  A.2.2.2,  and  F.6  of  the  July 
21,1997,  Federal  Register  notice  (62  FR 
at  39060-64  and  39082)  for  the  final 
rule  for  10  CFR  Part  20,  subpart  E;  those 
discussions  remain  applicable  to  this 
final  rulemaking. 

As  discussed  above,  the  UR  facilities 
have  large  areas  contaminated  with 
radium  in  soils  where  the  existing 
radium  standard  is  applied.  The  NRC 
believes  that  it  is  important  to 
promulgate  cleanup  standards  for  other 
residual  radionuclides  that  are 
consistent  with  the  radium  cleanup 
standards.  Use  of  such  an  approach 
would  result  in  a  common  dose 
criterion  across  an  entire  UR  site,  both 
for  those  areas  contaminated  with 
radium  and  for  those  areas 
contaminated  with  uranium  and 
thorium.  As  noted  above,  the  5  pCi/g 
radium  standard  was  promulgated  by 
EPA  for  UR  sites.  The  5  pCi/g  radium 
value  has  also  been  recommended  as  an 
exemption  level  by  the  Board  of 
Directors  of  the  Conference  of  Radiation 
Control  Program  Directors  (October 
1998)  for  the  Suggested  State 
Regulations  on  technologically 
enhanced  naturally  occurring 
radioactive  materials. 

The  NRC  staffs  preliminary  dose 
modeling,  using  realistic  parameter 
values  and  the  RESRAD  code,  indicates 
that  at  typical  UR  fecilities,  where  the 
background  radiation  results  in  doses  of 
over  200  mrem/yr  (2.0  mSv/yr),  the  Ra- 
226  standard  of  5  pCi/g  (0.19  Bq/g) 
could  typically  result  in  a  potential  peak 
annual  dose  on  the  order  of  20  to  35 
mrem/yr  (0.2  to  0.35  mSv/yr)  to  the 
average  member  of  the  critical  group. 
Although  it  is  possible  that  some  site- 
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specific  parameter  values  and 
subsurface  contamination  could  result 
in  a  higher  benchmark  dose  than  that 
estimated  by  the  staff  for  the  various 
scenarios,  the  staff  has  high  confidence 
that  a  site-specific  dose  using  the 
benchmark  approach  will  typically  be  a 
small  fraction  of  100  mrem/yr  (1  mSv/ 
yr),  and  in  all  cases  will  not  exceed  100 
mrem/yr  (1  mSv/yr).  The  rule  also 
requires  licensee's  to  demonstrate  that 
doses  are  ALARA  which  should  result 
in  a  potential  dose  of  less  than  25 
mrem/yr  (0.2  mSv/yr)  from  the  residual 
Ra-226  on  the  remediated  site  for  most 
sites.  Therefore,  the  potential  health  risk 
should  be  similar  to  the  NRC  dose  limit 
established  for  other  facilities  in  Part  20, 
subpart  E.  and  approximate  the  level 
suggested  in  the  EPA  comment. 

Tne  radium  benchmark  dose 
modeling  results  are  greater  than  the  5 
pCi/g  (0.19  Bq/g)  radiimi  modeling 
results  reported  by  the  EPA.  The  main 
reason  for  the  difference  in  results  is 
that  the  EPA  modeled  a  much  smaller 
area  of  contamination  than  that  used  by 
NRC  staff  (100  m2  versus  404.687  m^). 
Also,  EPA  modeled  a  much  smaller 
fraction  of  time  an  individual  would 
spend  outdoors  (0.02  versus  0.25)  and 
used  a  less  conservative  root  depth 
value  (0.9  versus  0.25  meters)  which 
generally  decreases  the  calculated 
potential  dose.  What  is  not  factored  into 
the  dose  modeling  is  the  low  probability 
of  anyone  constructing  a  house  or 
growing  a  large  garden  on  the  areas  of 
residual  contamination  at  these 
facilities.  The  UR  facilities  are  in  semi- 
arid  (7-15  inches  (18-39  cm)  annual 
precipitation),  sparsely  populated  areas 
(1-13  persons/mile^  (0.4-5  persons/ 
km^))  where  mining  and  grazing  (3 
cows/acre  (1  cow/1348  m^))  are  the 
main  land  uses. 

The  existing  regulatory  framework 
does  not  provide  criteria  for  the  cleanup 
of  radionuclides  other  than  radium  in 
soil.  Also,  the  existing  guidance  does 
not  provide  dose  criteria,  so  additional 
criteria  are  warranted.  In  areas  where 
there  is  more  than  one  residual 
radionuclide,  the  benchmark  dose 
would  apply  to  the  sum  of  all 
radionuclides  present  in  that  area  (i.e., 
radiiun,  uranium,  thorium,  etc.).  This  is 
indicated  in  the  rule  text,  and  in  draft 
guidance  for  implementation  of  the 
benchmark  approach,  where  it  is  stated 
that,  for  each  100  m^  area,  the  imity  rule 
will  apply  such  that  the  sum  of  the 
ratios  for  each  radionuclide  of  the 
concentration  present  to  the 
concentration  limit  may  not  exceed  "1" 
(i.e.,  unity).  The  nde  text  and  guidance 
also  stipulate  that  the  total  effective 
dose  equivalent  limit  is  based  on  the 
peak  annual  dose  within  a  1000  year 


period  to  the  average  member  of  the 
critical  group.  This  time  frame  is  in 
keeping  with  the  EPA  regidatory  time 
frame  for  these  facilities  (40  CFR  Part 
192). 

Only  portions  of  uranium  mill  sites 
and  no  portion  of  ISL  facilities  are 
anticipated  to  be  turned  over  to  the 
custodial  care  of  Government  entities. 
The  radium  standard  applies  to  all  areas 
of  a  site  except  the  disposal  cell, 
regardless  of  future  use.  The  NRC  staff 
plans  a  similar  approach  for  the  criteria 
for  other  radionuclides.  The  restricted 
use  of  areas  that  will  be  in  perpetual 
custodial  care  could  be  considered 
under  the  ALARA  provision,  if  cleanup 
is  difficult  or  expensive  in  these  areas. 

B.  Radionuclides  at  UR  Sites  are 
Naturally  Occurring  and  of  Variable 
Concentration  in  Nature 

Several  commenters  indicated  that  the 
residual  radionuclides  at  UR  sites 
(uranium,  thorium,  radium)  are 
naturally  occurring  in  the  local 
enviroimient  and  that  there  is 
significant  variability  in  soil  backgroimd 
concentrations  of  these  radionuclides, 
in  particular  at  UR  facilities  where 
uraniiun  pit  mines  or  mineral  outcrops 
exist.  This  leads  to  variability  in 
potential  dose  such  that  the  25  mrem/ 
3rr  (0.25  mSv/jrr)  dose  in  Part  20  subpart 
E  would  be  indiscernible  in  the  natural 
variability  of  background  at  a  UR  site. 
Any  concentration  standard  must 
account  for  the  significant  variability  in 
background  and  state  that  the  limits  are 
for  "concentrations  above  background" 
at  the  different  areas  of  the  site.  Also, 
two  commenters  indicated  that  a 
statistical  approach,  not  just  an  average 
value,  should  be  used  to  determine  the 
background  values  for  a  site. 

It  was  also  mentioned  that 
measurement  of  U-238  and  Th-230  at 
levels  above  background,  which  residt 
in  an  aimual  dose  to  residents  of  25 
mrem  (0.25  mSv),  woxdd  not  be  possible 
using  reasonably  available  field 
techniques  and  that  the  additional  cost 
of  laboratory  analyses  to  demonstrate 
compliance  could  be  $100,000  per  acre. 

Several  commenters  stated  that  there 
is  no  reliable  way  to  distinguish  natural 
(in  situ)  ore  material  from  processed 
(licensed)  ore.  A  related  concern  was 
that  decommissioning  standards  for  UR 
facilities  must  not  regulate  mining 
activities  and  the  associated  ore  materied 
that  may  be  present  at  UR  sites. 

B.  Response:  As  noted  above  in 
Section  n,  and  as  described  in  the  rule 
implementation  g\iidance,  the 
radionuclide  dose  limit  is  applied  to  the 
level  of  licensed  (byproduct)  material 
distinguishable  from  backgroimd.  Site 
cleanup  guidance  indicates  that 


background  values  shoiUd  be  based  on 
areas  with  characteristics  similar  to  the 
contaminated  area(s)  and  that  distinct 
areas  of  the  site  could  have  different 
background  values.  Statistical 
approaches,  such  as  those  discussed  in 
the  Multi- Agency  Radiation  Survey  and 
Site  Investigation  Manual  (NUREG- 
1575, 1997),  will  be  considered. 

Field  measurements  for  soil  U-nat  and 
Th-230  in  general  are  difficult  and  not 
just  in  the  concentration  equivalent  of 
25  nu«m/yr  (0.25  mSv/yr).  Laboratory 
measurements  are  practical  because  site- 
specific  dose  modeling  provides  derived 
concentration  limits  for  U-nat  and  Th- 
230  that  can  exceed  current  guideline 
values.  For  most  sites,  cleanup  of  soil  U- 
nat  and  Th-230  would  involve  less  than 
an  acre  (4,047  m^).  Therefore,  the  costs 
of  sampling  and  of  laboratory  analysis 
for  these  radionuclides  would  be  a 
minor  part  of  the  decommissioning 
costs. 

Distinguishing  in  situ  ore  from 
processed  ore  material  can  be  a  problem 
on  some  sites  and  is  addressed  in  the 
gmdance.  The  NRC  will  regulate  only 
NRC-licensed  materials  remaining  at  UR 
facilities,  not  in  situ  ore  or  mine  waste. 
In  determining  compliance  with  the 
new  regulation,  the  NRC  staff  will 
consider  10  CFR  40.42  (j)  and  (k)  that 
state,  in  part,  that  as  a  final  step  in 
decommissioning,  the  licensee  shall 
demonstrate  that  the  site  is  suitable  for 
release  and  that  reasonable  effort  has 
been  made  to  eliminate  residual 
radioactive  contamination. 

C.  Considerations  of  Risks,  Costs,  and 
Benefits  of  Cleanup 

Several  commenters  pointed  out  that 
the  actual  risk  of  excavating  and  moving 
dirt  (construction  and  transport  accident 
risks  that  are  actuarial)  must  be 
compared  against  health  risks  of 
radiation  exposure  which  have  not  been 
demonstrated  below  10  rem/yr  (0.1  Sv/ 
j?r).  The  risk  of  cleaning  up  areas  to 
below  regional  background  levels  would 
likely  result  in  net  human  health  and 
environmental  detriment.  Lowering  of 
the  current  radium  standard  for 
uranium  and  thorium  could  cause 
undue  economic  biuden  to  industry  and 
the  Government  based  on  the  need  for 
cleanup  of  large  soil  areas  and  woidd 
not  resiilt  in  significant  (if  any)  risk 
reduction. 

At  ISL  facilities,  lowering  dose 
criteria  could  result  in  large  areas 
retroactively  becoming  disposal  areas 
requiring  substantial  and  costly 
cleanup,  and  could  inhibit  efficiency  of 
mining  if  irrigation  practices  with 
restoration  fluids  were  effectively 
prohibited. 


Federal  Register/Vol.  64,  No.  GQ/Monday,  April  12,  1999/Rules  and  Regulations  17509 


C.  Response:  The  NRC  considered  the 
risk  of  the  cleanup  work  in  the 
regulatory  analysis.  The  radium 
standard  is  not  lowered  by  the 
rulemaking;  therefore,  there  is  no  undue 
economic  burden  for  licensees. 
Providing  a  radium  benchmark  dose 
standard  for  U-nat  and  Th-230  should 
not  result  in  significant  decrease  in  the 
soil  concentration  allowed  to  remain, 
compared  to  current  guidance. 

D.  Regulatory  Guidance 

Several  commenters  offered 
suggestions  for  regulatory  guidance  and 
requested  that  the  regulatory  guidance 
implementing  the  standard  include 
determination  of  background  and  dose 
modeling  flexibility. 

D.  Response:  The  NRC  recognizes  that 
there  may  be  difficulties  in  the 
determination  of  backgroimd 
concentrations  of  radionuclides  at  some 
UR  facility  sites.  The  NRC  staff  has 
prepared  guidance  (in  the  form  of 
evaluation  criteria)  on  mill  site  cleanup 
in  the  draft  Standard  Review  Plan  (SRP) 
for  reclamation  plans.  This  draft  SRP 
will  soon  be  published  for  public 
comment.  The  NRC  staff  is  preparing 
another  chapter  of  this  SRP  to  address 
the  implementation  of  the  radiiim 
benchmeirk  dose  approach  and  dose 
modeling  flexibility  for  this  imique  set 
of  licensees.  This  chapter  will  also  be 
published  as  a  draft  for  public  comment 
before  finalization  and  incorporation 
into  the  SRP. 

IV.  Agreement  State  Compatibility 

This  rule  will  be  a  matter  of 
compatibility  between  the  NRC  and  the 
Agreement  States,  thereby  providing 
consistency  among  State  and  Federal 
safety  requirements.  The  final  rule  on 
radiological  criteria  for  license 
termination  for  nuclear  facilities  issued 
Jaly  21,  1997  (62  FR  39058),  was 
determined  to  be  a  Division  2  matter  of 
compatibility  imder  the  previous 
Commission  policy  for  Agreement  State 
compatibility.  As  noted  for  that  final 
rule  (at  62  FR  39079),  Division  2  rules 
address  basic  principles  of  radiation 
safety  and  regulatory  functions. 
Although  Agreement  States  must 
address  these  principles  in  their 
regulations,  the  use  of  language 
identical  to  that  in  NRC  rules  is  not 
necessary  if  the  underlying  principles 
are  the  same.  Also,  the  Agreement  States 
may  adopt  requirements  more  stringent 
than  NRC  rules.  Under  the  current  NRC 
policy,  Category  C  compatibiUty  woiUd 
be  consistent  with  that  indicated  in  62 
FR  39079,  and,  hence,  the  NRC  has 
determined  that  this  rule  will  be  a 
Category  C  matter  of  compatibility. 


V.  Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  NRC  has  determined  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  the  regulations 
in  Subpart  A  of  10  CFR  Part  51 ,  that  this 
rule  will  not  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and,  therefore,  an 
environmental  impact  statement  is  not 
required.  The  final  rule  amends  the 
NRC's  regulations  in  10  CFR  Part  40  to 
include  radiological  dose  criteria  for 
decommissioning  of  lands  and 
structures  at  UR  facilities.  The  rule  will 
affect  11  current  NRC  licensees.  The 
enviroimiental  impact  of  this  rule  will 
be  insignificant  compared  to  ourent 
practice  and  to  the  decommissioning 
process  in  general  because  the  areas 
requiring  cleanup  for  residual 
radionuclides  other  than  radium  are 
small. 

The  final  enviroiunental  assessment 
and  finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  in  the  NRC 
Public  Docimient  Room,  2120  L  Street 
NW  (Lower  Level),  Washington,  DC. 
Single  copies  of  the  environmental 
assessment  and  the  finding  of  no 
significant  environmental  impact  are 
available  from  Elaine  Brummett,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Mailstop  T7-J9, 
Washington,  DC  20555-0001,  telephone 
(301) 415-6066. 

VI.  Paperwork  Reduction  Act 
Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3150- 
0014. 

Public  Protection  Notification 

If  an  information  collection  does  not 
display  a  cxirrentiy  valid  OMB  cc»itrol 
niunber,  the  NRC  may  not  conduct  or 
sponsor,  and  a  person  is  not  reqiiired  to 
respond  to,  the  information  collection. 

Vn.  Regulatory  Analysis 

The  NRC  has  prepared  a  regulatory 
analysis  on  this  final  regulation.  The 
analysis  examines  the  costs  and  benefits 
of  the  alternatives  considered  by  the 
NRC.  The  analysis  is  available  for 
inspection  in  the  NRC  Public  Document 
Room,  2120  L  Street  NW  (Lower  Level), 
Washington,  DC.  Single  copies  of  the 
analysis  may  be  obtained  from  Frank 
Cardile,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 


Regulatory  Commission,  Mailstop  T- 
C24,  Washington,  DC  20555-0001, 
telephone  (301)  415-6185. 

Vm.  Regulatory  Flexibility 
Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  NRC  certifies  that  this  rule,  if 
adopted,  does  not  have  a  significant 
economic  impact  upon  a  substantial 
ntunber  of  small  entities.  The  rule  will 
affect  1 1  current  NRC  licensees  and  any 
futine  licensees  who  will  be  conducting 
uranium  milling  operations.  These 
licensees  are  not  small  entities  as 
defined  in  10  CFR  2.810. 

IX.  Backfit  Analjrsis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and  therefore,  a 
backfit  analysis  is  not  required  for  this 
final  rule  because  these  amendments  do 
not  involve  reactor  operations  and  do 
not  involve  any  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
S0.109(a)(l). 

X.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  SmaU 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
"major"  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  A&irs, 
Office  of  Management  and  Budget. 

XI.  Criminal  Penalties 

For  the  pmposes  of  Section  223  of  the 
Atomic  Energy  Act  (AEA),  the  NRC  is 
issuing  the  final  rule  under  one  or  more 
of  sections  161b,  161i,  or  161o  of  the 
AEA.  Willful  violations  of  the  rule  will 
be  subject  to  criminal  enforcement. 

List  of  Subfects  in  10  CFR  Part  40 

Criminal  penalties,  Government 
contracts.  Hazardous  materials 
transportation.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Source  material, 
Uranimn. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  40. 

PART  40— DOMESTIC  UCENSING  OF 
SOURCE  MATERIAL 

1.  The  authority  citation  for  Part  40 
continues  to  read  as  follows: 

Authority:  Sees.  62.  63,  64,  65,  81, 161, 
182.  183, 186,  68  Stat.  932,  933,  935.  948. 
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953.  954,  955,  as  amended,  sees.  lle(2),  83, 
84,  Pub.  L.  95-604,  92  Stat.  3033,  as 
amended,  3039,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2014(e)(2),  2092,  2093, 
2094,  2095.  2111.  2113,  2114,  2201,  2232, 
2233,  2236.  2282);  sec.  274,  Pub.  L.  86-373, 
73  Stat.  688  (42  U.S.C.  2021);  sees.  201,  as 
amended,  202,  206,  88  Stat.  1242.  as 
amended.  1244, 1246  (42  U.S.C.  5841,  5842, 
5846);  sec.  275,  92  Stat.  3021,  as  amended  by 
Pub.  L.  97-415,  96  Stat.  2067  (42  U.S.C. 
2022);  193, 104  Stat.  2835  as  amended  by 
Pub.  L.  104-134,  110  Stat.  1321, 1321-349 
(42  U.S.C.  2243). 

Section  40.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10.  92  Stat.  2951  (42  U.S.C.  5851). 
Section  40.31(g)  also  issued  under  sec.  122, 
68  Stat.  939  (42  U.S.C.  2152).  Section  40.46 
also  issued  under  see.  184,  68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Section  40.71  also 
issued  under  see.  187,  68  Stat.  955  (42  U.S.C. 
2237). 

2.  In  10  CFR  Part  40,  Appendix  A, 
Criterion  6(6),  a  second  paragraph  is 
added  to  read  as  follows: 

Appendix  A  to  Part  40 


I.  Teduiical  Criteria 


Criterior  6  *  *  * 

(6)*  *  * 

B)^roduct  material  containing 
concentrations  of  radionuclides  other 
than  radium  in  soil,  and  surface  activity 
on  remaining  structures,  must  not  result 
in  a  total  effective  dose  equivalent 
(TEDE)  exceeding  the  dose  from  cleanup 
of  radium  contaminated  soil  to  the 
above  standard  (benchmark  dose),  and 
must  be  at  levels  which  are  as  low  as  is 
reasonably  achievable.  If  more  than  one 
residual  radionuclide  is  present  in  the 
same  100-square-meter  area,  the  siun  of 
the  ratios  for  each  radionuclide  of 
concentration  present  to  the 
concentration  limit  will  not  exceed  "1" 
(unity).  A  calculation  of  the  potential 
peak  aimual  TEDE  within  1000  years  to 
the  average  member  of  the  critical  group 
that  would  result  from  applying  the 
radium  standard  (not  including  radon) 
on  the  site  must  be  submitted  for 
approval.  The  use  of  decommissioning 
plans  with  benchmark  doses  which 
exceed  100  mrem/yr,  before  application 
of  ALARA,  requires  the  approval  of  the 
Commission  after  consideration  of  the 
recommendation  of  the  NRC  staff.  This 
requirement  for  dose  criteria  Joes  not 
apply  to  sites  that  have 
decommissioning  plans  for  soil  and 
structures  approved  before  June  11, 
1999. 
***** 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  April  1999. 


For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  99-9035  Filed  4-9-99;  8:45  am] 
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COMMISSION 

10  CFR  Part  72 
RIN  3150-AG02 

Elimination  of  Reporting  Requirement 
and  30-Day  Hold  In  Loading  Spent  Fuel 
After  Preoperational  Testing  of 
Independent  Spent  Fuel  Storage  or 
Monitored  Retrievable  Storage 
Installations 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  eliminate  the  requirement 
that  a  report  of  the  preoperational 
testing  of  an  independent  spent  fuel 
storage  installation  or  monitored 
retrievable  storage  installation  be 
submitted  to  the  NRC  at  least  30  days 
before  the  receipt  of  spent  fuel  or  high- 
level  radioactive  waste.  Experience  has 
shown  that  the  NRC  staff  does  not  need 
the  report  or  the  holding  period  because 
the  NRC  staff  is  on  site  and  evaluates 
preoperational  testing  as  it  occurs.  This 
amendment  will  eliminate  an 
lumecessary  regulatory  impact  on 
licensees. 

EFFECTIVE  DATE:  May  12,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Gundersen,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6195,  e-mail  gegl@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  14, 1998  (63  FR  49046), 
the  NRC  published  a  proposed  rule  in 
the  Federal  Register  that  would  amend 
NRC's  regulations  in  10  CFR  part  72  to 
eliminate  a  preoperational  testing 
reporting  requirement  and  a  30-day  hold 
in  loading  spent  fuel.  Psul  72  requires 
that  the  conditions  for  a  site-specific 
license  (10  CFR  72.24(g))  and  the 
conditions  for  a  Certificate  of 
Compliance  (CoC)  (10  CFR  72.236fl)) 
contain  requirements  for  the 
performance  of  preoperational  testing  by 
the  site-specific  licensee  or  the  general 
licensee,  respectively.  The  licensee  is 
required  to  complete  the  preoperational 
testing  program  described  in  the 


applicable  Safety  Analysis  Report  (SAR) 
before  spent  fuel  is  loaded  into  an 
independent  spent  fuel  storage 
installation  (ISFSI)  or  before  spent  fuel 
or  high-level  radioactive  waste  (HLW)  is 
loaded  into  a  monitored  retrievable 
storage  installation  (MRS).  Information 
on  the  preoperational  test  program, 
including  the  specific  tests  and  their 
acceptance  criteria,  are  contained  in  the 
SAR  submitted  by  the  site-specific 
licensee  or  by  the  certificate  holder  for 
the  design  of  the  spent  fuel  storage  cask 
to  be  used  by  the  general  licensee. 

Section  72.82(e)  requires  licensees  to 
submit  to  the  NRC  a  report  of  the 
preoperational  test  acceptance  criteria 
and  test  results  at  least  30  days  before 
the  receipt  of  spent  fuel  or  HLW  for 
loading  into  an  ISFSI  or  MRS.  However, 
the  licensee  is  not  required  to  submit 
test  procedures,  only  a  summary  report 
of  the  test  results.  A  copy  of  this  report 
is  subsequently  placed  in  the  NRC 
Public  Document  Room  (PDR).  The 
purpose  of  the  30-day  period  is  to 
establish  a  sufficient  hold  point  to 
ensure  that  the  NRC  has  sufficient  time 
to  inspect  a  new  licensee's  preparations 
and,  if  necessary,  exercise  its  regulatory 
authority  before  spent  fuel  is  received  at 
an  ISFSI  or  spent  fuel  and  HLW  at  an 
MRS.  The  licensee  is  not  required  to 
obtain  NRC  approval  of  the  report  before 
commencing  loading  operations. 

Comments  on  the  Proposed  Rule 

The  Commission  received  four  letters 
commenting  on  the  proposed  rule. 
Copies  of  the  letters  are  available  for 
public  inspection  and  copying  for  a  fee 
at  the  Commission's  Public  Dociunent 
Room,  located  at  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC.  One 
letter  was  from  NEI,  one  letter  from  a 
CoC  holder,  and  two  letters  were  from 
utilities  holding  10  CFR  part  50  reactor 
licenses.  All  of  the  letters  supported  the 
proposed  rule.  One  utility  quantified  the 
savings  of  eliminating  the  30-day  hold 
as  more  than  $300,000. 

Discussion 

The  requirement  for  a  preoperational 
test  report  and  30-day  hold  period  was 
added  to  the  part  72  regulations 
governing  licensing  requirements  for 
ISFSIs  and  an  MRS  at  the  time  they 
became  effective  on  November  28, 1980 
(45  FR  74693),  and  before  the  NRC  staff 
had  any  practical  experience  in 
licensing  such  facilities.  However,  in 
the  intervening  period,  the 
Commission's  practice  has  been  for  the 
NRC  staff  to  maintain  an  extensive 
oversight  presence  during  the 
preoperational  testing  phase  of  ISFSIs, 
reviewing  the  acceptance  criteria, 
preoperational  test,  and  test  results  as 
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they  occur.  Thus,  NRC  staff  has  had 
immediate  access  to  the  licensee's 
procedures  and  test  results,  and  has  not 
needed  either  a  preoperational  test 
report  or  a  30-day  hold  period  in  order 
to  complete  its  inspection  activities  and 
determine  whether  any  further 
regulatory  action  is  needed  before  the 
licensee  begins  to  load  spent  fuel  or 
HLW. 

The  NRC  inspection  program  now  in 
place  (i.e..  Inspection  Manual  Chapter 
2690  and  Inspection  Procedures  60854 
and  60855)  ensures  that  the  NRC  staff 
will  review  the  licensee's  normal, 
abnormal,  and  emergency  operating 
procedures,  (including  loading  and 
unloading  procedures),  as  well  as 
observe  implementation  of  those 
procedures  dming  preoperational 
testing.  Consequently,  NRC  staff  is  in  a 
position  to  ensure  that  the  licensee  has 
resolved  any  problems  before  loading 
spent  fuel  into  the  ISFSI.  NRC  staff 
doounents  the  results  of  the  inspection 
of  the  preoperational  test  program  in  a 
written  inspection  report,  which  is 
subsequently  placed  in  the  PDR.  This 
report  contains  conclusions  on  whether 
the  licensee  has  adequately  completed 
the  preoperational  test  program,  an 
assessment  of  the  licensee's 
performance  in  completing  the 
preoperational  test  program,  and  an 
assessment  of  the  licensee's  readiness  to 
begin  loading  spent  fuel  or  HLW. 

Notwithstanding  that  the  current 
regulation  ensures  that  the  NRC  will  be 
notified  by  the  licensee  before  it  begins 
loading  spent  fuel,  other  regulations  and 
processes  provide  adequate  assurance 
that  the  NRC  will  be  aware  of  a 
licensee's  anticipated  loading  activities. 
For  ISFSIs  at  operating  reactor  sites,  the 
Commission  expects  that  on-site  NRC 
resident  inspector  staff  would  be  aware 
of  any  potential  fuel  loading  activities. 
Additionally,  general  licensees  are 
required  by  10  CFR  72.212(b)(l)(i)  to 
notify  the  NRC  at  least  90  days  before 
spent  fuel  loading  begins.  For  site- 
specific  licensees,  the  fact  that  a  license 
has  been  issued  serves  as  adequate- 
notice  to  the  NRC  that  spent  fuel 
loading  activities  are  planned.  Further, 
site-specific  licensees  are  also  reqiured 
by  10  CFR  72.70(a)  to  submit  a  final 
safety  analysis  report  to  the  Commission 
at  least  90  days  before  spent  fuel  loading 
begins. 

The  public  will  retain  the  ability  to 
review  a  description  of  the 
preoperational  tests  and  their 
acceptance  criteria  because  this 
information  is  contained  in  the  SAR, 
which  is  available  for  review  in  the  NRC 
PDR.  Relevant  information  on  the 
preoperational  test  program  and  the 
results  of  the  preoperational  test 


program  both  remain  available  for 
public  review  in  the  SAR  and  the 
inspection  report,  respectively. 

'The  NRC  staff's  experience  has  also 
been  that  the  30-day  hold  established  by 
10  CFR  72.82(e)  creates  a  potentially 
significant  financial  biutlen  for 
licensees  because,  during  the  30-day 
period,  the  licensee  can  perform  no 
loading  activities  even  though  the 
licensee  is  ready  to  load  spent  fuel  or 
HLW.  This  has  resulted  in  five  requests 
for  exemptions  in  the  last  3  years  (1995- 
1998)  by  licensees  and  the  need  for  the 
NRC  staff  to  expend  time  processing 
these  requests.  The  elimination  of  this 
regulation  will  preclude  the  need  for 
exemption  requests,  enable  the  licensee 
to  use  the  crew  assembled  for  fuel 
transfer  while  the  lessons  of 
preoperational  testing  are  fresh  in  their 
minds,  and  contribute  to  the  efficiency 
of  operations  by  avoiding  imnecessary 
idle  time.  The  NRC  on-site  inspection 
staff  observing  the  spent  fuel  loading 
will  similarly  benefit. 

Therefore,  the  Commission  is 
removing  10  CFR  72.82(e)  bom  NRC's 
regulations  because  neither  the  report 
nor  the  30-day  hold  period  are  needed 
for  regulatory  piuposes  and  that  taking 
this  action  will  relieve  licensees  from  an 
unnecessary  regulatory  burden. 
Although  elimination  of  this  reporting 
requirement  will  reduce  the  information 
which  has  been  available  to  the  public, 
the  alternative  sources  of  information 
available  to  the  public  on  preoperational 
test  activities  are  sufficient  to  ailovf  for 
public  review. 

EnTironmental  Impact  Categorical 
Exclusion 

The  NRC  has  detennined  that  this 
final  rule  is  the  type  of  action  described 
as  a  categorical  exclusion  in  10  CFR 
51.22{c)(3)(iii).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  nUe. 

Paperwork  Reduction  Act  Statement 

This  final  rule  decreases  the  biuxlen 
on  licensees  by  eliminating  10  CFR 
72.82(e)  and  the  associated  rrporting 
burden.  The  burden  reduction  for  this 
information  collection  is  estimated  to 
average  40  hours  per  request.  Because 
the  burden  for  this  information 
collection  is  insignificant,  Office  of 
Management  and  Budget  (OMB) 
clearance  is  not  required.  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0132. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 


a  ciurently  valid  OMB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  reqiured  to  respond 
to,  the  information  collection. 

Regulatory  Analysis 

The  amendment  will  eliminate  the 
requirement  that  10  CFR  part  72 
licensees  submit  a  report  of  the 
preoperational  test  acceptance  criteria 
and  test  results  at  least  30  days  before 
the  receipt  of  spent  fuel  or  HLW  on  the 
grotmds  that  NRC's  inspection  program 
ensures  that  the  NRC  staff  will  be 
present  for  observance  of  preoperational 
testing  to  ensiu«  that  a  licensee  is 
prepared  to  safely  load  spent  fuel  or 
HLW.  Thus,  the  report  and  the  30-day 
hold  period  are  not  needed  for  NRC's 
regulatory  activities. 

The  benefit  of  the  rule  is  that 
elimination  of  a  report  and  30-day  hold 
period  not  needed  by  the  NRC  will 
reduce  an  lumecessary  regiilatory 
impact  on  licensees  resulting  itom.  the 
30-day  waiting  period  following 
submittal  of  a  report  of  the 
preoperational  test  criteria  and  test 
results  to  the  NRC.  Diuing  this  period, 
the  licensees  can  perform  no  loading 
activities  even  though  the  licensee  is 
ready  to  load  spent  fuel  or  HLW.  This 
imposes  a  potentially  significant 
financial  burden  on  licensees.  The  rule 
will  also  relieve  both  licensees  and  the 
NRC  staff  from  the  need  to  process 
exemption  requests.  The  Commission 
has  received  and  approved  several 
requests  for  exemption  fi-om  10  CFR 
72.82(e)  and  envisions  that  most  futiue 
Part  72  licensees  will  also  apply  for 
exemption  from  this  regulation. 

An  impact  of  the  final  rule  will  be 
that  a  report  of  the  preoperational  test 
criteria  and  test  results  will  no  longer  be 
available.  However,  information  on  the 
preoperational  test  criteria  is  contained 
in  the  SAR,  which  is  available  for 
review  in  the  NRC  PDR.  In  addition. 
NRC  inspection  reports  will  contain 
NRC  findings  on  the  preoperational 
testing  and  assessments  on  the 
licensee's  readiness  to  commence 
loading  spent  fuel.  These  inspection 
reports  are  available  in  the  NRC  Public 
Document  Room  system.  The  NRC  also 
considered  the  alternative  of  shortening 
rather  than  eliminating  the  hold  period 
but  rejected  this  alternative  because  it 
would  have  retained  a  requirement  not 
needed  for  regulatory  purposes  and  thus 
would  have  imposed  an  unnecessary 
regulatory  biuden  on  licensees. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  as  amended  5 
U.S.C.  605(b),  the  Commission  certifies 
that  this  final  rule  will  not  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  final  rule  would  affect  only  the 
operators  of  ISFSIs.  These  companies  do 
not  fall  within  the  scope  of  the 
definition  of  "small  entities"  set  forth  in 
the  Regulatory  Flexibility  Act  or  the 
Small  Business  Size  Standards  set  out  in 
regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  part 
121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  72.62,  does  not 
apply  to  this  rule,  because  this 
amendment  does  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  72.62(a). 
Therefore,  a  backfit  analysis  is  not 
required  for  this  final  rule. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
"major  rule"  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

Compatibility  of  Agreement  State 
Regulations 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs,"  approved 
by  the  Commission  on  June  30,  1997, 
and  published  in  the  Federal  Register 
on  September  3, 1997  (62  FR  46517), 
this  rule  is  classified  as  compatibility 
Category  "NRC."  Compatibility  is  not 
required  for  Category  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  AEA,  or  the 
provisions  of  Title  10  of  the  Code  of 
Federal  Regulations.  Although  an 
Agreement  State  may  not  adopt  program 
elements  reserved  to  NRC,  it  may  wish 
to  inform  its  licensees  of  certain 
requirements,  by  a  mechanism  that  is 
consistent  with  the  particular  State's 
administrative  procedure  laws  but  does 
not  confer  regulatory  authority  on  the 
State. 

List  of  Sut^ects  in  10  CFR  Part  72 

Criminal  penalties,  Manpower 
training  programs,  Nuclear  materials. 
Occupational  safety  and  health. 
Reporting  and  recordkeeping 
requirements,  Secmity  measiu^s.  Spent 
fuel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 


the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  adopting  the  following  amendment  to 
10  CFR  part  72. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  57,  62,  63.  65,  69. 
81,  161,  182, 183. 184, 186,  187.  189.  68  Stat. 
929,  930,  932,  933,  934,  935.  948.  953.  954. 
955,  as  amended,  sec.  234.  83  Stat.  444.  as 
amended  (42  U.S.C.  2071.  2073.  2077,  2092, 
2093,  2095,  2099,  2111,  2201.  2232.  2233. 
2234,  2236,  2237,  2238,  2282);  sees.  274.  Pub. 
L.  86-373.  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201.  as  amended,  202.  206. 
88  Stat.  1242.  as  amended  1244, 1246  (42 
U.S.C.  5841.  5842.  5846);  Pub.  L.  95-601.  sec. 
10.  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486.  sec.  7902. 106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102.  Pub.  L.  91-190.  83  Stat.  853 
(42  U.S.C.  4332):  sees.  131. 132. 133. 135, 
137. 141.  Pub.  L.  97-425.  96  Stat.  2229,  2230, 
2232.  2241.  sec.  148.  Pub.  L.  100-203. 101 
Stat.  1330-235  (42  U.S.C.  10151, 10152, 
10153.  10155. 10157,  10161,  10168). 

Section  72.44(g)  also  issued  under  sec. 
142(b)  and  148  (c).  (d).  Pub.  L.  100-203, 101 
Stat.  1330-232, 1330-236  (42  U.S.C. 
10162(b).  10168  (c).  (d)).  Section  72.46  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L.  97-425.  96  SUt.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g).  Pub.  L.  100-203. 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2),  2(15), 
2(19).  117(a).  141(h).  Pub.  L.  97-425.  96  Stat. 
2202,  2203.  2204.  2222,  2224  (42  U.S.C. 
10101. 10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133. 98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a).  SUt.  2252 
(42  U.S.C.  10198). 

§72.82    [Amended] 

2.  Section  72.82  is  amended  by 
removing  paragraph  (e). 

Dated  at  Rockville,  Maryland,  tliis  23rd  day 
of  March  1999. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operations. 
[FR  Doe.  99-9041  Filed  4-9-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlniatratlon 

14CFRPart39 

[Docket  No.  98-NM-157-AD;  Amendment 
39-11114;  AD  99-08-08] 

RIN  2120-AA64 

Airworthiness  Directives;  Domier 
Model  328-100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Domier  Model  328-100 
series  airplanes,  that  requires  repetitive 
lubrication  of  the  engine  control  push- 
pull  cables,  and  installation  of  heating 
tubes  on  the  control  cables  in  the 
cockpit  area  and  in  the  left-hand  and 
right-hand  engine  balconies,  which 
terminates  the  repetitive  lubrication 
requirement.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  ice  from  building 
up  on  the  engine  control  push-pull 
cables,  which  covld  result  in  Motion  or 
jamming  of  the  engine  controls,  and 
consequent  reduced  controllability  of 
the  airplane. 
dates:  Effective  May  17, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  17, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  FAIRCHILD  DORNIER,  DORNIER 
Luftfahrt  GmbH,  P.O.  Box  1103,  D- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rides 
Docket,  1601  land  Avenue,  SW., 
Ronton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
hitemational  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425) 227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Domier  Model 
328-100  series  airplanes  was  published 
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as  a  supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  January  28, 1999  (64  FR 
4370).  That  action  proposed  to  require 
repetitive  lubrication  of  the  engine 
control  push-pull  cables.  That  action 
also  proposed  to  require  the  installation 
of  heating  tubes  on  the  control  cables  in 
the  cockpit  area  and  in  the  left-hand  and 
right-hand  engine  balconies,  which 
would  terminate  the  repetitive 
lubrication  requirement. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  50  airplanes 
of  U.S.  registry  will  be  eiffected  by  this 
AD,  that  it  will  take  approximately  4 
work  hours  per  airplane  to  accomplish 
the  required  lubrication,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  is  estimated  to  be 
$12,000,  or  $240  per  airplane. 

The  FAA  estimates  that  the 
installation  of  heating  tubes  on  the 
control  cables  required  in  this  AD  action 
will  take  approximately  50  work  hours 
per  airplane  to  accomplish,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  is  estimated  to  be 
$150,000,  or  $3,000  per  airplane. 

The  cost  impact  fig\ues  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113, 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-08-08  Domier  Luftfahrt  GMBH: 

Amendment  39-11114.  Docket  98-NM-157- 
AD. 

Applicability:  All  Model  328-100  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheOier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ice  from  building  up  on  the 
engine  control  push-pull  cables,  which  could 
result  in  friction  or  jamming  of  the  engine 
controls,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 


(a)  Within  2  months  after  the  effective  date 
of  this  AD,  lubricate  the  engine  control  push- 
pull  cables  in  accordance  with  Domier  Alert 
Service  Bulletins  ASB-328-76-022,  dated 
December  22, 1997,  and  ASB-3 28-76-01 5, 
Revision  3,  dated  January  9, 1998.  Repeat  the 
lubrication  thereafter  at  intervals  not  to 
exceed  300  fiight  hours  until  the  actions 
required  by  paragraph  (b)  of  this  AD  are 
accomplished. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  accomplish  the  actions  specified 
in  paragraphs  (b)(1)  and  (b)(2)  of  this  AD. 
Accomplishment  of  these  actions  constitutes 
terminating  action  for  the  repetitive 
lubrication  requirement  of  paragraph  (a)  of 
this  AD. 

(1)  Install  heating  tubes  on  the  control 
cables  in  the  cockpit  area  in  accordance  with 
Domier  Service  Bulletin  SB-328-7&-254, 
dated  Jxine  30, 1998,  or  Revision  1,  dated 
August  6, 1998. 

(2)  Install  heating  tubes  on  the  control 
cables  in  the  left  and  right  engine  balconies 
in  accordance  with  Domier  Service  Bulletin 
SB-328-76-267,  Revision  1,  dated 
September  25, 1998,  or  Revision  2,  dated 
October  8,  1998. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Domier  Alert  Service  Bulletin  ASB- 
328-76-022,  dated  December  22,  1997; 
Domier  Alert  Service  Bulletin  ASB-3  28-76- 
015,  Revision  3,  dated  January  9, 1998; 
Domier  Service  Bulletin  SB-32&-76-254, 
dated  June  30,  1998;  Domier  Service  Bulletin 
SB-328-76-254,  Revision  1,  dated  August  6, 
1998;  Dornier  Service  Bulletin  SB-328-76- 
267,  Revision  1,  dated  September  25, 1998; 
and  Domier  Service  Bulletin  SB-328-76- 
267,  Revision  2,  dated  October  8, 1998,  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  FAIRCHILD  DORNIER,  DORNIER 
Luftfahrt  GmbH,  P.O.  Box  1103,  D-82230 
Wessling,  Germany.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
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1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directives  1998- 
105,  dated  January  30, 1998,  and  1997-148/ 
6.  dated  December  3. 1998. 

IT)  This  amendment  becomes  effective  on 
May  17,  1999. 

Issued  in  Renton,  Washington,  on  March 
31, 1999. 

Darrell  M.  Pederaon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  99-8536  Filed  4-9-99;  8:45  am) 

BIUJNO  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-325-AD;  Amendment 
39-11116;  AD  99-08-10] 

RiN  2120-AA64 

Airworttiiness  Directives;  Boeing 
Model  747-100,  -200,  -300,  -SP,  and 
-400F  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Boeing  Model  747-100, 
-200,  -300,  -SP,  and  -400F  series 
airplanes. 

Among  other  things,  this  amendment 
requires  repetitive  leak  tests  of  the 
lavatory  drain  system  and  repair,  if 
necessary;  installation  of  a  cap  or  flush/ 
fill  line  ball  valve  on  the  flush/fill  line; 
periodic  seal  changes;  and  replacement 
of  any  "donut"  type  valves  installed  in 
the  waste  drain  system.  This 
amendment  is  prompted  by  continuing 
reports  of  damage  to  airframes  and 
damage  to  property  on  the  grotmd, 
caused  by  "blue  ice"  that  forms  from 
leaking  lavatory  drain  systems  on 
transport  category  airplanes  and 
subsequently  dislodges  from  the 
airplane  fuselage.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
damage  to  airframes  and  property  on  the 
ground  that  is  associated  with  the 
problems  of  "blue  ice"  that  forms  from 
leaking  lavatory  drain  systems  on 
transport  category  airplanes  and 
subsequently  dislodges  from  the 
airplane  fuselage. 
DATES:  Effective  May  17, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  May  17, 
1999. 

ADDRESSES:  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Eiford,  Aerospace  Engineer,  Systems 
and  Equipment  Branch,  ANM-ISOS, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (425)  227-2788; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
747-100,  -200,  -300,  -SP,  and  -400F 
series  airplanes  was  published  in  the 
Federal  Register  on  June  15, 1998  (63 
FR  32624).  That  action  proposed  to 
require  repetitive  leak  tests  of  the 
lavatory  drain  system  and  repair,  if 
necessary;  installation  of  a  cap  or  flush/ 
fill  line  ball  valve  on  the  flush/fill  line; 
periodic  seal  changes;  and  replacement 
of  any  "donut"  type  valves  installed  in 
the  waste  drain  system. 

The  actions  specified  in  that  proposal 
are  intended  to  prevent  damage  to 
airframes  and  property  on  the  ground 
that  is  associated  with  the  problems  of 
"blue  ice"  that  forms  bom  leaking 
lavatory  drain  systems  on  transport 
category  airplanes  and  subsequently 
dislodges  from  the  airplane  fuselage. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

1.  Support  for  the  Proposal 

Two  commenters  support  the 
proposed  rule. 

2.  Request  To  Revise  the  Unsafe 
Condition 

One  commenter,  the  airplane 
manufacturer,  requests  that  the 
proposed  rule  be  revised  to  remove 
reference  to  "engine  damage"  in  the 
description  of  the  unsafe  condition.  The 
airplane  manufacturer  bases  this  request 
on  the  fact  that  it  is  not  aware  of  any 
in-service  reports  of  engine  damage  due 
to  "blue  ice"  on  Model  747  series 
airplanes. 

The  FAA  concxus.  Since  the  FAA  has 
not  received  any  reports  of  engine 
damage  due  to  "blue  ice"  on  Model  747 
series  airplanes,  reference  to  "engine 
damage"  in  the  description  of  the  unsafe 


condition  has  been  removed  from  the 
AD. 

3.  Request  To  Extend  Leak  Test 
Intervab  for  Model  747  Series 
Airplanes 

One  commenter  requests  that  the  leak 
test  intervals  be  specified  in  flight 
cycles  rather  than  flight  hours  as 
proposed  in  the  Notice  of  Proposed 
Rulemaking  (NPRM).  The  commenter 
also  requests  that,  if  the  intervals  are 
retained  as  flight  hours,  all  of  the 
intervals  should  be  extended.  The 
commenter  points  out  that  a  typical  "C" 
check  on  Model  747  series  airplanes  is 
between  5,000  and  6,000  flight  hours,  as 
compared  to  typical  "C"  checks  of 
Models  727  and  737  series  airplanes, 
which  are  generally  between  3,000  and 
4,000  flight  hours.  Since  most  of  the 
wear  and  damage  is  caused  by  opening 
and  closing  the  valve,  which  happens 
during  a  flight  cycle,  and  is  not  directly 
related  to  the  number  of  flight  hours, 
flight  cycles  are  more  critical  than  flight 
hoins  with  regard  to  the  potential  for 
leakage.  Because  Model  747  series 
airplanes  have  a  low  number  of  flight 
cycles  per  hoiir,  the  fleet  should  be 
allowed  a  greater  leak  test  interval  than 
the  interval  specified  for  Models  727 
and  737  series  airplanes. 

The  FAA  does  not  concur  that  the 
leak  test  intervals  should  be  specified  in 
flight  cycles  rather  than  flight  hours. 
The  commenter  did  not  provide  any 
specific  data  that  correlated  the  number 
of  flight  hours  to  the  number  of  flight 
cycles  for  the  Boeing  Model  747  fleet 
and  the  Boeing  727  and  737  fleets. 
Additionally,  existing  "blue  ice" 
Airworthiness  Directives  for  other 
airplanes  presently  specify  the  leak  test 
intervals  in  tenns  of  flight  hours.  To 
change  the  leak  test  intervals  from  flight 
hours  to  flight  cycles  could  resxUt  in  an 
operator  having  some  airplanes 
operating  under  flight  hours  intervals 
and  other  airplanes  operating  under 
flight  cycle  intervals,  which  may  be 
bm'densome  for  the  operator. 

However,  the  FAA  does  concur  that 
certain  leak  test  intervals  can  be 
extended  somewhat  for  Model  747 
series  airplanes  for  the  reasons  the 
commenter  suggested.  Specific 
extensions  of  leak  tests  for  certain 
valves  are  discussed  later  in  this 
disposition  of  comments. 

4.  Requests  To  Extend  PneuDraulics 
Leak  Test  Intervals 

One  commenter  requests  that  the  leak 
test  interval  for  the  PneuDraulics  service 
panel  drain  valve  be  revised  from  2,000 
to  4,000  flight  hours.  The  commenter 
advises  that  the  PneuDraulics  service 
panel  drain  valve  specified  in  paragraph 
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(a)  of  the  proposal  has  had  in  excess  of 
800,000  flight  hours  of  service  history 
documented  by  operators  in  FAA- 
approved  maintenance  programs  with 
only  two  leakage  events  reported. 

The  FAA  conciu-s  that,  for  the  reasons 
provided  by  the  commenter,  extension 
of  the  leak  test  interval  from  2,000  flight 
hours  to  4,000  flight  hours  for  those 
PneuDraulics  valves  is  justified.  Since 
that  service  history  was  obtained  when 
the  operators  were  using  FAA-approved 
maintenance  programs  that  required 
reporting  of  any  leakage,  the  FAA  has 
high  confidence  that  this  data  is 
representative  of  the  actual  leakage 
rates.  Paragraph  (a)(3)  of  the  final  rule 
has  been  revised  to  reflect  the  4,000 
flight  houi  leak  test  interval. 

5.  Request  To  Extend  Leak  Test  Interval 
for  Certain  Shaw  Aero  Valves 

The  commenter  requests  that  the  leak 
test  interval  for  certain  Shaw  Aero 
service  panel  drain  valves  be  extended 
bom  1,000  flight  hours  to  2,000  flight 
hours.  The  commenter  states  that  data 
submitted  previously  to  the  FAA 
indicates  that  there  are  nearly  8,000 
Shaw  Aero  service  panel  drain  valves 
on  airplanes  that  have  accumulated  in 
excess  of  50  million  flight  hours  over 
the  past  10  years.  The  commenter  points 
out  that,  on  all  of  the  airplanes  on 
which  Shaw  Aero  service  panel  drain 
valves  were  installed  during  production, 
there  were  less  than  ten  reports  of 
leakage  during  that  time  tluit  could  have 
been  attributed  to  a  Shaw  Aeio  Devices 
service  panel  drain  valve. 

In  addition,  the  commenter  states  that 
Boeing  has  presented  data  to  the  FAA 
showing  that  the  Shaw  Aero  service 
panel  drain  valve  has  been  the  baseline 
unit  installed  on  Model  737  series 
airplanes  since  January  1991,  and  on 
Model  757  series  airplanes  since  July 
1992.  All  Boeing  service  data  available 
through  February  1996  indicates  that  all 
versions  of  the  Shaw  service  panel  drain 
valves  can  be  attributed  to  less  than  0.60 
percent  of  the  reports  of  leakage  on 
Model  737  and  757  series  airplanes. 

The  commenter  states  that  the  data 
presented  shows  ample  evidence  to 
support  a  leak  test  interval  equal  to  the 
PneuDraulics  valve,  which  was  granted 
a  leak  test  interval  extension  based  on 
only  412  valves  installed  on  aircraft 
flown  over  a  much  shorter  interval  than 
the  10  year  period  cited  for  the  Shaw 
valves.  Additionally,  the  commenter 
points  out  that  industry  experience 
clearly  indicates  that  the  main  problems 
occur  after  two  years  of  residue  build- 
up on  the  sealing  surfaces  of  any  valve, 
irrespective  of  the  design  features.  The 
commenter  points  out  that  meaningful 


data  must  he  gathered  over  a  period  of 
at  least  two  years. 

Additionally,  the  commenter  advises 
that  several  airlines  have  collected,  or 
are  in  the  process  of  collecting,  data  in 
order  to  submit  a  request  for  extended 
leak  test  intervals  for  their  fleets.  In  fact, 
the  commenter  states  that  it  has 
attached  a  copy  of  one  such  draft 
request  that  indicates  that  there  have 
been  only  two  cases  reported  of  any 
evidence  of  leakage  on  a  fleet  of  163 
Boeing  Model  727  series  airplanes  that 
have  acciunvdated  325,678  flight  hours 
on  Shaw  Aero  Devices  332  series  valves. 

The  FAA  concurs  with  the 
commenter's  request  to  extend  certain 
interval  times  based  on  the  general 
extension  of  intervals  given  to  Model 
747  series  airplanes  explained 
previously.  Those  intervals  have  been 
extended  for  certain  Shaw  Aero  service 
panel  drain  valves  from  1,000  to  1,500 
flight  hoiu^.  The  leak  test  interval  for 
certain  other  Shaw  Aero  service  panel 
drain  valves  has  been  increased  from 
600  to  800  flight  hours.  The  FAA  has 
revised  certain  sub-paragraphs  of 
paragraph  (a)  of  the  final  ride  to  reflect 
those  extensions  of  the  leak  test 
intervals. 

This  commenter  also  states  that  in 
over  50  million  flight  hoius  on  8,000 
valves  only  four  instances  of  leakage 
have  been  reported.  However,  data  the 
FAA  has  received  indicates  that  most 
instances  of  leakage  are  not  reported. 
Leakage  from  a  service  panel  drain  valve 
is  not  a  reportable  event  as  required  by 
Part  21.3  of  the  Federal  Aviation 
Regulations  (14  CFR  part  21.3).  The 
service  history  data  was  not  collected  as 
part  of  an  FAA-approved  maintenance 
program  that  requires  reporting  of 
service  panel  drain  valve  leakage. 
Therefore,  the  FAA  does  not  have  a  high 
level  of  confidence  that  the  reported 
leakage  rates  are  necessarily 
representative  of  the  actual  leakage  rate 
in  service.  As  an  example,  a  Boeing 
report  cited  by  the  commenter  listed  157 
total  reports  of  leakage  for  662  Boeing 
Model  747  series  airplanes  for  the 
history  of  the  fleet  up  until  April  of 
1996,  when  the  data  was  collected. 
However,  the  FAA  recently  received  a 
copy  of  a  report  regarding  ice  on  cotain 
airplanes  arriving  at  Narita  Airport  in 
Japan  during  a  two- week  period  in 
F^ruary  1998.  For  562  arrivals  of 
Boeing  Model  747  series  airplanes  that 
were  inspected  during  the  two-week 
period,  there  were  14  instances  of  ice 
foimd  at  lavatory  service  panels.  While 
some  of  those  instances  were  caused  by 
leakage  from  the  flush/fill  lines  instead 
of  the  waste  drain  valve,  the  fact 
remains  that  a  two-week  period  of 
actual  inspection  at  one  airport  revealed 


14  instances  of  leakage  compared  to  157 
cases  of  leakage  reported  by  operators  to 
Boeing  for  the  entire  operating  history  of 
the  Model  747  fleet  until  1996.  Clearly, 
the  amount  of  actual  leakage  is  not 
reflected  in  the  number  reported  by 
operators  to  Boeing. 

In  regard  to  the  commenter's 
statement  that  several  operators  are  in 
the  process  of  gathering  data  regarding 
performing  leak  checks,  the  FAA  has 
not  received  that  data  as  of  this  date. 
Without  reviewing  the  actual  data  and 
information,  the  FAA  cannot  provide  a 
decision  to  extend  the  leak  test  interval. 
Therefore,  no  change  is  necessary  to  the 
final  rule  in  this  regard. 

6.  Request  To  Extend  the  Leak  Test 
Interval  for  Certain  Service  Panel  Ball 
Valves 

The  same  commenter  requests  that  the 
leak  test  interval  (ciirrently  1,000  flight 
hoius)  be  extended  for  Kaiser 
Electroprecision  service  panel  ball 
valves.  Part  Number  (P/N)  2651-357. 
The  commenter  contends  that  the  Kaiser 
Electroprecision  service  panel  ball  valve 
is  designed  considerably  different  than 
the  other  valves  that  are  subject  to  the 
proposed  1,000-flight-hour  intervals  for 
valves.  The  commenter  notes  that  the 
Kaiser  "Expander"  valve,  P/N  0218- 
0032,  and  Shaw  Aero  "Posi-Lift"  valve. 
P/N  10101000C( ),  are  subject  to  the 
proposed  1 ,000-flight-hour  intervals 
also.  The  commenter  points  out  that 
Kaiser  P/N  2651-357  is  considered  a 
ball  valve.  The  commenter  questions 
that  if  the  FAA  considers  similarity  of 
valves  in  determining  an  appropriate 
leak  test  interval,  Kaiser  P/N  2651-357 
is  at  least  equivalent  to  a  PneuDraidics 
P/N  9527  series  valve.  The  commenter 
points  out  that  P/N  9527  series  valves 
are  essentially  only  a  half-ball  valve. 
Since  Kaiser  makes  the  in-line  ball 
valve,  P/N  2651-278,  which  has  a  4,500- 
flight-hoiu-  leak  test  interval.  Kaiser's 
experience  in  manufacturing  reliability 
should  be  considered  when  setting  an 
initial  leak  test  interval  for  the  panel 
ball  valve,  P/N  2651-357.  The 
commenter  concludes  that  a  new  valve 
such  as  this  should  not  receive  a 
"generic"  1,000-flight-hour  leak  test,  but 
rather  should  be  considered  for  an 
extension  of  the  leak  test  interval  based 
on  its  design  and  similarity  to  other 
valves. 

The  FAA  concurs  that  Kaiser 
Electoprecision  panel  ball  valve,  P/N 
2651-357( )  series  can  be  extended  from 
the  proposed  1,000-flight-hour  interval. 
In  fact,  the  FAA  has  recently  approved 
the  leak  test  interval  for  that  panel  ball 
valve  to  be  extended  frx>m  1,000  to  2,000 
flight  hours.  The  FAA  based  this 
extension  on  similarity  to  the  Kaiser 
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Electroprecision  in-line  drain  valve,  the 
service  history  of  over  20  panel  ball 
valves  with  an  average  of  over  2,000 
flight  hours  per  valve  and  with  no 
reports  of  leakage,  and  other  data  and 
analysis.  The  FAA  considers  similarity 
of  valves,  the  manufactiu^r's 
experience,  and  manufactiuing 
reliability  in  setting  the  initial  leak  test 
interval  for  a  particular  valve.  These 
factors  are  also  considered  in 
determining  the  amount  of  in-service 
monitoring  by  operators  that  is  required 
for  an  extension  of  the  leak  test  interval. 
The  intent  of  requiring  service 
experience  in  addition  to  similarity 
analysis  is  to  make  sure  that  there  are 
no  imforeseen  design  deficiencies  in  a 
valve  for  which  similarity  is  claimed. 
Similarity  can  be  used  to  reduce  the 
amoimt  of  in-service  experience  needed 
for  a  particular  valve  to  receive  an 
extension  of  the  leak  test  interval. 
Therefore,  paragraph  (a)(4)  of  the  final 
rule  specifies  the  2,000-flight-hour 
interval  for  the  Kaiser  Electoprecision 
panel  ball  valve,  P/N  2651-357( )  series. 

7.  Request  To  Use  Optional  Method 

One  commenter  requests  that  the 
proposal  be  revised  to  allow  use  of  • 
Monogram  P/N  4803-76  or  P/N  4803-96 
series  vacuum  breaker  check  valve  as  an 
option  to  the  installation  of  a  lever  lock 
cap  on  the  flush/fill  line  or  a  ball  valve 
on  the  flush/fill  line.  Another 
commenter  requests  that  the  proposal  be 
revised  to  allow  use  of  either  a  vacuum 
breaker  check  valve  or  an  automatic 
shut-off  valve  as  an  option  to  installing 
a  lever  lock  cap  on  the  flush/fill  line  or 
a  ball  valve  on  the  flush/fill  line.  The 
commenters  point  out  that  such  an 
option  to  installing  flush/fiU  line  ball 
valves  was  permitted  in  the  "blue  ice" 
AD  for  McDonnell  Douglas  Model  DC- 
10  series  airplanes  (AD  96-12-18. 
amendment  39-9661  (61  FR  29009,  June 
7,  1996)]. 

The  FAA  concurs  with  the 
commenter's  request.  Vacuum  breaker 
check  valves,  Monogram  P/N  4803-86, 
installed  on  McDonnell  Douglas  Model 
DC-10  series  airplanes,  and  Monogram 
P/N  4803-76  and  -96  installed  on 
Boeing  Model  747  series  airplanes  are 
similar  to  each  other  in  design  and 
function.  The  FAA  has  determined  that 
those  valves  are  adequate  to  install  as  an 
alternative  to  installing  a  lever  lock  cap 
of  the  flush/fill  line  or  a  ball  valve  on 
the  flush/fill  line.  The  FAA  also  has 
determined  that  installation  of  an 
automatic  shut-off  valve  is  an  adequate 
method  to  prevent  leakage  from  the 
flush/fill  line.  Certain  paragraphs  of  this 
AD  [(a).  {b)(3).  and  {a)(9)(ii)l  have  been 
revised  to  add  provisions  to  install 
vacuum  breaker  valves  as  an  option  to 


installing  a  lever  lock  cap  or  ball  valve 
on  the  flush/fill  line.  Additionally,  the 
final  rule  has  been  revised  to  add 
provisions  in  paragraphs  (b)(3)  and 
(a)(9)(iv)  of  this  AD  to  install  and  test  a 
shut-off  valve  per  Boeing  specification 
number  60B50341  as  an  option  to 
installing  a  lever  lock  cap  or  flush/fill 
line  ball  valve  on  the  flush/fill  line. 

In  addition  to  listing  optioned  valves 
for  the  flush/fill  line,  the  FAA  also 
added  vacuum  leak  test  procedures  as 
discussed  in  comment  10  below,  and 
reorganized  the  seal  change  and  leak 
test  requirements  previously  contained 
in  paragraph  (a)(8)  of  the  NPRM,  and 
moved  them  into  paragraphs  (a)(9)  and 
(a)(10)ofthe  final  rule. 

8.  Request  To  Revise  Specifications  of 
the  Leak  Test  of  the  Toilet  Tank  Dump 
Valve 

The  commenter,  the  airplane 
manufactmer,  points  out  that  the 
pcoposal  specifies  that  the  toilet  tank  be 
filled  with  a  "minimum  of  10  gallons  of 
water/rinsing  fluid"  prior  to  performing 
the  leak  test  of  the  toilet  tank  diunp 
valve.  The  commenter  requests  that  the 
specifications  for  the  leak  test  be 
changed  to  require  "a  minimiun  of  10 
gallons  of  water/rinsing  fluid  for  tanks 
with  less  than  30  gallons  capacity,  and 
a  minimum  of  20  gallons  of  water/ 
rinsing  fluid  for  tanks  with  more  than 
30  gallons  capacity."  The  commenter 
states  that  due  to  the  wide  variation  in 
toilet  tank  sizes  on  the  Model  747  fleet, 
10  gallons  may  not  be  adequate  in  some 
cases  to  properly  conduct  a  leak  test. 

The  FAA  conciu-s  that  the  amoimt  of 
fluid  in  the  tank  should  be  siifficient  to 
test  for  leakage  of  the  toilet  tank  dump 
valve,  and  that  the  specifications  for 
conducting  the  leak  test  should  be 
revised.  The  intent  of  specifying  that  the 
leak  test  be  performed  with  "a 
minimum  of  10  gallons"  was  to  indicate 
that  sufficient  fluid  be  used  to  perform 
a  valid  leak  test,  without  having  to 
completely  fill  the  tank  and  risk  a  spill 
of  fluid  inside  the  airplane.  Since  some 
Model  747  series  airplanes  are  equipped 
vtrith  toilet  tanks  that  are  considerably 
larger  than  tanks  in  other  airplanes,  an 
increase  in  the  minimum  amount  of 
fluid  used  to  perform  the  test  is 
considered  necessary  for  airplanes  with 
the  larger  tanks.  The  FAA  has  revised 
the  final  nde  to  specify  the  requested 
revision. 

9.  Request  To  Revise  Table  1  of  the 
Proposal 

The  commenter  requests  that  Table  1 
of  the  proposal  be  revised  to  correct  the 
serial  numbers  of  lOlOlOOOB-A-1 
valves  and  to  add  lOlOlOOOC-R  and 
lOlOlOOOC-G  valves  to  Table  1. 


The  FAA  concurs  with  the  request  to 
correct  the  serial  niunbers  for 
lOlOlOOOB-A-1  valves  and  has  revised 
Table  1  accordingly.  However,  the  FAA 
does  not  conou  with  the  commenter's 
request  to  add  the  two  additional  valves 
to  Table  1 .  The  FAA  has  determined 
that  those  valves  are  not  used  on  the 
airplanes  affected  by  this  AD.  Fiulher, 
the  FAA  has  removed  certain  other  part 
numbers  of  valves  (lOlOlOOOB-A  and 
lOlOlOOOC-A)  listed  in  Table  1  of  the 
proposal  since  they  are  not  eligible  for 
the  1,000-flight-hoiu  leak  test  interval. 
Additionally,  Note  2  of  the  AD  has  been 
revised  to  specify  that  Table  1  of  the  AD 
contains  only  valves  that  are  eligible  for 
a  leak  check  interval  of  1,500  hours. 

10.  Request  To  Use  Vacuum  Tool 

One  commenter  requests  that  the 
proposal  be  revised  to  allow  testing  of 
the  inner  seal  of  the  service  panel  valve 
with  a  vacuum  tool  for  a  period  of  one 
minute  without  any  fluid  upstream  of 
the  valve.  This  same  commenter  states 
that  testing  with  air  (vacuiun  tool)  is 
more  stringent  than  testing  with  water. 
The  commenter  points  out  that  when 
testing  with  air,  a  leak  path  is  detected 
readily  within  one  minute  because  the 
pressm-e  gauge  will  move  indicating  a 
loss  of  vacuiun.  The  commenter  also 
points  out  that  previous  AD's  have 
permitted  leak  testing  with  a  vacuum 
tool.  A  second  commenter  states  that  by 
allovkdng  a  leak  test  without  requiring 
that  the  inner  door  of  the  service  panel 
be  covered  with  fluid,  the  likelihood  of 
"blue  showers"  (i.e.,  uncontrolled 
leakage  of  waste  tank  drain  line  inside 
the  airplane)  would  be  reduced. 

The  FAA  concurs  with  the  request  to 
allow  a  vacuum  leak  test  procedure  for 
the  reasons  the  commenter  provided. 
The  FAA  has  revised  paragraphs  (a), 
(a)(10)(ii),  and  Note  3  of  the  final  rule 
to  add  provisions  and  instructions  for 
the  use  of  vacuum  leak  test  procedures. 
However,  the  FAA  does  not  concur  with 
the  request  to  establish  a  period  of  one 
minute  for  the  vacuum  leak  test.  The 
commenter  did  not  provide  sufficient 
evidence  to  support  reducing  the  leak 
test  period  from  five  minutes  to  one 
minute.  Therefore,  no  change  is 
necessary  to  the  final  rule  regarding  the 
time  period  required  for  the  leak  test. 

11.  Request  To  Revise  "Dump  Valve" 
Terminology 

One  commenter  requests  that 
paragraph  (a)(5)(i)  of  the  proposal  be 
revised  to  change  the  current  wording  of 
"dump  valve"  to  the  correct 
terminology  of  "toilet  tank  dump 
valve."  The  commenter  points  out  that 
changing  the  terminology  in  that 
particiUar  paragraph  would  make  the 
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use  of  the  term  "toilet  tank  dump  valve" 
consistent  throughout  the  proposal.  The 
FAA  concurs  and  has  revised  the  final 
rule  accordingly. 

12.  Request  To  Clarify  Seal 
Replacement  Interval 

One  commenter  requests  that  the 
compliance  time  for  replacement  of 
seals  be  revised  to  clarify  that  the  seal 
replacement  interval  would  begin  when 
the  new  valve  is  installed  or  a  new 
airplane  is  delivered. 

The  FAA  concurs.  Installation  of  a 
new  valve  or  delivery  of  a  new  airplane 
would  also  mean  that  a  new  seal  is  in 
place.  Therefore,  the  FAA  considers  that 
a  new  valve  installation  or  delivery  of 
a  new  airplane  constitutes  the  "last 
doctimented  seal  change."  The  FAA  has 
revised  paragraphs  (a)(1)  and  (a)(9)  of 
the  final  rule  to  reflect  this  change.  The 
FAA  points  out  that,  for  the  piuposes  of 
this  AD,  a  "new"  airplane  is  one  that 
has  accumulated  less  than  100  total 
flight  hoiu^  or  30  calendar  days, 
whichever  occins  later,  since  the 
issuance  of  the  original  airworthiness 
certificate. 

13.  Request  To  Correct  a  Part  Number 

One  commenter  requests  that 
paragraphs  (a)(8)(ii)  and  (b)(2)  of  the 
proposal  be  revised  to  reflect  the  correct 
part  niunber  for  the  flush/fill  ball  valve. 
The  commenter  advises  that  the  correct 
part  number  is  Kaiser  Electroprecision 
part  niunber  series  0062-0010,  not 
"0062-0009,"  as  specified  in  the 
proposal.  The  FAA  conciu^  with  the 
commenter's  request,  and  has  revised 
paragraphs  (a)(9)(iii)  and  (b)(2)  of  the 
final  rule  to  reflect  the  correct  part 
niunbers. 

14.  Request  To  Extend  the  Seal  Change 
Interv^ 

One  commenter  requests  that 
paragraph  (a)(l)(ii)  of  the  proposal  be 
revised  to  reduce  the  seal  change 
interval  from  6,000  to  5,000  fli^t  hours 
for  the  PneuOraulics  valve.  The 
commenter  states  that  the  seal  in  a  ball- 
valve  or  half-ball  valve  located  at  the 
service  panel  is  subjected  to  a 
significantly  greater  dynamic  action 
than  that  of  a  seal  in  a  flapper-type 
valve.  The  distance  that  the  ball  or  half- 
ball  drags  across  the  seal  subjects  the 
seal  to  considerably  more  wear  that  the 
wear  experienced  by  an  O-ring  seal  in 
a  flapper-type  valve  as  it  moves  from  a 
sealed  to  an  unsealed  position.  The 
plastic  seals  used  in  the  ball  or  half-ball 
valves  are  much  less  forgiving  and  less 
compressible  than  elastomer  type  seals 
used  in  flapper-type  valves.  Therefore, 
the  ball  or  half-ball  valves  are  more 
susceptible  to  being  damaged  by  foreign 


objects  and  consequent  leakage.  The 
potential  for  ice,  hardened  debris,  and 
"black  tar"  to  build  up  on  the  ball  at  the 
service  panel  makes  the  seals  more 
susceptible  to  damage  by  service  and 
maintenance  personnel  than  the  seals  of 
an  in-line  ball  valve.  Additionally,  the 
commenter  contends  that  the 
performance  of  the  seals  in  the  in-line 
ball  valve  cannot  be  replicated  in- 
service  on  ball  or  half-ball  valves  used 
at  the  service  panel.  Service  panel 
components  also  experience  greater 
temperature  fluctuations  ( -  65  degrees 
Fahrenheit  to  +130  degrees  Fahrenheit) 
than  those  experienced  by  components 
upstream. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  reduce  the  seal 
change  interval  for  the  PneuDraulics 
valve.  The  commenter  did  not  provide 
any  specific  data  to  demonstrate  that 
ball  valve  seals  or  half-ball  valve  seals 
actually  do  have  greater  failiu«  rates 
than  flapper  type  valves.  The  FAA 
established  the  seal  change  interval  for 
the  PneuDraulics  valve  based  on  data 
submitted  by  an  operator  and  the  valve 
manufacturer.  No  change  is  necessary  to 
the  final  rule. 

15.  Request  To  Standardize  the 
Requirements  for  Extension  of  the  Leak 
Test 

One  commenter,  a  valve 
manufacturer,  requests  that  the  proposal 
be  revised  to  require  "equivalent" 
criteria  for  extending  the  leak  tests  of  all 
valves.  The  manufacturer  states  that 
certain  criteria  were  required  to  obtain 
leak  test  extensions  for  its  product,  but 
that  other  valves  were  not  subjected  to 
the  same  stringent  criteria.  The 
commenter  notes  that  valves  with 
components  prone  to  multiple  failure 
and  easily  damaged  seals  will  leak  if 
exposed  to  the  hourly  usage  schedules 
(as  proposed  in  the  NPRM).  The 
commenter  contends  that  a  valve  with 
exposed  soft  seals  can  leak  immediately 
after  successfully  passing  a  test  if 
damaged  by  ice,  tools,  or  loss  of  the 
donut  plug.  The  commenter  further 
contends  that  the  valves  should  have  a 
primary  seal  and  a  secondary  seal  as 
required  by  the  specifications  of  the 
airplane  manufacturer  for  panel  valves. 

The  FAA  does  not  concur  that  the 
final  rule  should  be  revised  in  regard  to 
establishing  "equivalent"  criteria  for 
extending  the  leak  test  intervals.  The 
FAA  has  required  all  operators 
requesting  an  extension  to  provide 
service  history  and  data  to  support  any 
extensions  of  leak  test  intervals. 
Previous  service  experience,  similarity 
to  existing  valves,  and  the  quality  of  the 
data  are  considered  in  determining  an 
appropriate  extension  of  the  leak  check 


interval  for  each  valve.  No  change  is 
necessary  to  the  final  rule. 

16.  Request  To  Establish  Consistent 
Testing  Intervals  for  Components 

One  commenter,  the  airplane 
manufacturer,  states  that  it  is  concerned 
that  test  and  maintenance  intervals  for 
a  particular  part  number  component 
may  not  be  consistent  across  all  models. 
The  commenter  requests  that  any 
increased  intervals  for  a  specific 
component  be  applied  to  all  models 
using  that  component. 

The  FAA  does  not  conciu*.  As 
explained  in  a  previous  disposition  of 
conunent  (niunber  3),  the  flight  cycles 
per  flight  hours  are  different  on  various 
airplane  models.  Therefore,  the  cyclic 
wear  on  various  components  differs 
according  to  the  airplane  model  on 
which  the  component  is  installed. 
Consequently,  the  FAA  cannot  approve 
consistent  flight  hour  intervals  for  leak 
checks  on  specific  components  that 
apply  to  all  airplane  models. 

Operators  who  wish  to  take  advantage 
of  the  increase  in  leak  test  intervals  may 
request  information  concerning  the 
existence  of  approved  alternative 
methods  of  compliance,  in  accordance 
with  Note  5  of  this  AD.  Additionally, 
paragraph  (d)  of  this  AD  provides  for 
any  operator  to  request  approval  of  an 
alternative  method  of  compliance  that 
provides  an  acceptable  level  of  safety. 

17.  Request  To  Provide  a  Maintenance 
Option 

One  commenter,  the  airplane 
manufacturer,  requests  that  the  FAA 
add  a  maintenance  option  to  the  AD  that 
would  permit  operators  to  revise  their 
FAA-approved  maintenance  program  to 
include  the  requirements  specified  in 
the  proposal.  The  commenter  points  out 
that  such  a  revision  would  permit 
operators  to  justify  extending  leak  test 
intervals  to  intervals  that  are  consistent 
with  their  regularly  scheduled 
maintenance. 

The  FAA  does  not  concur.  The  FAA 
did  not  provide  the  maintenance  option 
in  this  AD  based  on  information  it 
received  that  few  operators  were 
inclined  to  revise  their  maintenance 
program  to  incorporate  the  requirements 
of  this  AD.  Additionally,  comments 
submitted  regarding  previous  "blue  ice" 
AD's  that  did  contain  the  maintenance 
option  stated  that  the  proposed  AD's 
were  "too  long,  and  hard  to 
understand."  The  FAA's  intent  by  not 
specifying  the  maintenance  option  in 
this  AD  is  to  simplify  and  clarify  the 
requirements  of  this  AD.  No  change  to 
the  final  rule  is  necessary  in  that  regard. 
However,  if  an  operator  wishes  to 
request  approval  for  revision  of  its 
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maintenance  program,  a  request  should 
be  submitted  to  the  FAA  in  accordance 
with  the  provisions  of  paragraph  (d)  of 
this  AD. 

18.  Request  To  Include  Terminating 
Action  in  the  AD 

One  commenter,  the  airplane 
manufacturer,  requests  that  a  provision 
for  terminating  action  be  included  in  the 
AD.  The  commenter  agrees  that 
incorporation  of  the  proposed  AD 
requirements  such  as  "donut"  lug 
removal,  seal  replacement,  rinse  system 
upgrade,  and  installation  of  improved 
drain  valves  will  result  in  reduced 
incidences  of  "blue  ice."  However,  if  an 
operator  incorporates  the  requirements 
of  the  proposed  AD,  and  revises  its 
maintenance  program  to  include  seal 
replacement  and/or  seal  visual 
inspections,  the  commenter  considers 
those  actions  to  be  sufficient  to  provide 
terminating  action. 

The  FAA  does  not  concur.  The  FAA 
finds  that  previous  requests  for 
terminating  action  based  on  the 
installation  of  certain  valves  have  been 
unsuccessful.  Accomplishment  of  the 
requirements  of  this  AD  will  ensure  that 
an  effective  and  uniform  program  to 
prevent  incidents  of  "blue  ice"  is  in 
effect  for  the  entire  fleet.  Therefore,  no 
change  to  the  final  rule  is  necessary  in 
that  regard. 

19.  Request  To  Remove  the 
Requirement  to  Replace  "Donut" 
Valves 

One  commenter,  an  airline  operator, 
requests  that  the  proposal  be  revised  to 
remove  the  requirement  "to  replace 
'donut'  valves  with  another  FAA- 
approved  valves  within  5,000  flight 
hours."  The  commenier  points  out  that 
other  AD's  concerning  "blue  ice"  have 
not  required  replacement  of  "donut" 
valves.  Further,  the  commenter 
contends  that  the  repetitive  leak  test 
intervals  specified  in  the  proposal  vdll 
address  the  safety  considerations.  The 
commenter  states  that,  based  on 
financial  considerations,  the 
replacement  of  "donut"  valves  should 
be  an  option  for  operators. 

The  FAA  does  not  concur  with  the 
request  to  remove  the  requirement  to 
replace  "donut  valves."  The  FAA  finds 
that  several  incidents  of  "blue  ice"  were 
caused  by  "donut"  valve  leakage  on 
airplanes,  despite  a  required  leak  test  at 
intervals  of  200  hours.  Additionally,  the 
largest  and  most  potentially  dangerous 
pieces  of  "blue  ice"  have  been 
associated  with  "donut"  valves.  Based 
on  the  continued  problems  associated 
with  the  use  of  "donut"  valves,  the  FAA 
has  determined  that  those  valves  must 
be  replaced.  No  change  to  the  final  rule 


is  necessary  in  that  regard.  Regarding 
current  AD's  addressing  "blue  ice," 
continuing  to  require  the  leak  test 
intervals  for  the  "donut"  valves  may 
motivate  operators  to  replace  the 
"donut"  valves.  However,  if  the  FAA 
finds  that  "donut"  valves  continue  to  be 
a  soim:e  of  "blue  ice,"  additional 
rulemaking  may  be  considered. 

20.  Request  To  Call  Out  Part  Numbers 
by  Name 

One  commenter  requests  that  lever/ 
lock  caps  manufactured  in  accordance 
with  an  FAA-Parts  Manufactiuer 
Approval  granted  to  Shaw  Aero  Devices 
be  called  out  by  part  niunber  the  same 
way  the  Kaiser  flush/fill  ball  valve  part 
number  is  called  out  in  the  proposal. 
The  commenter  did  not  provide  an 
explicit  reason  for  this  request. 

The  FAA  does  not  concur.  Reference 
to  lever  lock  caps  as  "FAA-approved 
lever  lock  caps"  rather  than  specific  part 
numbers  that  are  called  out  has  been  the 
standard  practice  in  the  development  of 
the  "blue  ice"  AD's.  Therefore,  the 
Shaw  Aero  Devices  lever  lock  cap,  part 
number  580-116,  is  encompassed  in  the 
final  rule  as  an  "FAA-approved  lever 
lock  cap."  However,  the  Kaiser  flush/fill 
line  ball  is  not  a  lever  lock  cap  and 
would  not  be  encompassed  by  the 
phrase  "FAA-approved  lever  lock  caps." 
ConsequenUy,  the  Kaiser  valve  part 
niunber  is  specifically  called  out  in  the 
final  nde.  No  change  is  necessary  to  the 
final  rule  in  that  regard. 

21.  Requests  To  Revise  the  Cost  Impact 
Information 

One  commenter,  a  parts  manufactiuer, 
requests  that  the  cost  impact 
information,  below,  be  revised  to  reflect 
an  optional  use  of  a  hand  held  vacuum 
pump  as  the  most  cost  effective  method 
to  perform  the  leak  tests.  The 
commenter  points  out  that  a  hand  held 
vacuum  pump  takes  less  time  and  does 
not  require  fuel  to  power-up  the   . 
airplane. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  cost  impact 
figures  provided  in  an  AD  are  intended 
to  provide  an  approximate  cost  of 
performing  required  tasks.  The  FAA  has 
no  way  of  determining  the  specific  cost 
figures  of  each  possible  method  of 
accomplishing  a  required  task.  The  cost 
estimates,  as  provided,  are  simply 
estimates  based  on  the  best  information 
the  FAA  has  available  at  the  time  the 
rule  is  developed.  No  change  is 
necessary  to  the  final  rule  in  that  regard. 

Another  commenter  states  that  the 
work  hours  necessary  to  install  the 
flush/fill  line  cap  is  estimated  in  the 
proposal  to  be  1  work  hoiu  per  cap.  The 
commenter  requests  that  the  work  hour 


estimate  be  revised  to  include  heating 
the  flush/fill  line  to  prevent  ice  build- 
up within  the  line  behind  the  cap.  The 
commenter  provided  no  work  hour 
figures  that  would  include  heating  of 
the  flush/fill  line. 

The  FAA  does  not  concin.  Heating  for 
the  line  behind  the  flush/fill  cap  may  be 
considered  a  good  practice  and  possibly 
the  most  practical  solution  where  flush/ 
fill  lines  take  a  long  time  to  drain.  The 
FAA  typically  provides  cost  estimates 
only  for  those  actions  that  are  required 
to  be  accomplished.  In  this  case,  heating 
of  the  line  behind  the  flush/fill  cap  is 
not  necessary  when  operators  allow  the 
flush/fill  line  to  drain  before  closing  the 
cap.  The  FAA  considers  it  to  be  the 
operator's  choice  to  allow  the  flush/fill 
line  to  drain  after  servicing,  or  to  install 
heating  for  the  flush/fill  line.  Therefore, 
no  change  is  necessary  to  the  final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  711  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  201  airplanes  of  U.S. 
registry  and  89  U.S.  operators  vnll  be 
affected  by  this  AD. 

The  waste  drain  system  leak  test  and 
outer  cap  inspection  will  take        - 
approximately  6  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figiu^s,  the  cost  impact  on  U.S. 
operators  of  the  waste  drain  system  leak 
test  and  outer  cap  inspection  is 
estimated  to  be  $72,360,  or  $360  per 
airplane,  per  test/inspection. 

Certain  airplanes  (i.e.,  those  that  have 
"donut"  type  drain  valves  installed) 
may  be  reqvured  to  be  leak  tested  as 
many  as  15  times  each  year.  Certain 
other  airplanes  having  other  valve 
configurations  will  be  required  to  be 
leak  tested  as  few  as  1  time  each  year. 
Based  on  these  figures,  the  annual 
(recurring)  cost  impact  of  the  required 
repetitive  leak  tests  on  U.S.  operators  is 
estimated  to  be  between  $360  and 
$5,400  per  airplane,  per  year. 

With  regard  to  replacement  of 
"donut"  type  drain  valves,  the  cost  of  a 
new  valve  is  approximately  $1,200. 
However,  the  niimber  of  leak  tests  for  an 
airplane  that  is  flown  an  average  of 
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3,000  flight  hours  a  year  is  thereby 
reduced  firom  15  tests  to  3  tests.  The  cost 
reduction  because  of  the  number  of  tests 
required  is  approximately  equal  to  the 
cost  of  the  replacement  valve.  Therefore, 
no  additional  cost  would  be  incurred. 

The  FAA  estimates  that  it  will  take 
approximately  1  work  hoiu  per  airplane 
lavatory  drain  to  accomplish  a  visual 
inspection  of  the  service  panel  drain 
valve  cap/door  seal  and  seal  mating 
surfaces,  at  an  average  labor  rate  of  $60 
per  work  hour.  As  with  leak  tests, 
certain  airplanes  will  be  required  to  be 
visually  inspected  as  many  as  15  times 
or  as  few  as  3  times  each  year.  Based  on 
these  figures,  the  annual  (recurring)  cost 
impact  of  the  required  repetitive  visual 
inspections  on  U.S.  operators  is 
estimated  to  be  between  $180  and  $900 
per  airplane,  per  year. 

The  mstallation  of  the  flush/fill  line 
cap  will  take  approximately  1  work 
hour  per  cap  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
The  cost  of  required  parts  will  be  $275 
per  cap.  There  are  an  average  of  4  caps 
per  airplane.  Based  on  these  figiu^s,  the 
cost  impact  on  U.S.  operators  of  these 
requirements  of  this  AD  is  estimated  to 
be  $269,340,  or  $1,340  per  airplane,  per 
replacement  cycle. 

The  seal  replacements  of  the  drain 
valves  required  by  paragraph  (a)  of  this 
AD  will  require  approximately  2  work 
hours  to  accomplish,  at  an  average  labor 
cost  of  $60  per  hoiu.  The  cost  of 
required  parts  will  be  $200  per  each  seal 
change.  Based  on  these  fig\ires,  the  cost 
impact  on  U.S.  operators  of  these 
requirements  of  this  AD  is  estimated  to 
be  $64,320,  or  approximately  $320  per 
airplane,  per  replacement. 

The  number  of  required  work  hoius, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  actions  of  this 
AD  will  be  conducted  as  "stand  alone" 
actions.  However,  in  actual  practice, 
these  actions  could  be  accomplished 
•.coincidentally  or  in  combination  with 
normally  scheduled  airplane 
inspections  and  other  maintenance 
program  tasks.  Therefore,  the  actual 
number  of  necessary  "additional"  work 
hours  would  be  minimal  in  many 
instances.  Additionally,  any  costs 
associated  with  special  airplane 
schediiling  should  be  minimal. 

The  cost  impact  figvires  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  cxurent  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 


require  specific  actions  to  address 
specific  imsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  prudent 
operators  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law,  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  reqiiirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
AD,  makes  a  finding  of  an  unsafe 
condition,  this  means  that  the  original 
cost-beneficial  level  of  safety  is  no 
longer  being  achieved  and  that  the 
required  actions  are  necessary  to  restore 
that  level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 
cost-beneficial,  a  full  cost-benefit 
analysis  for  this  AD  would  be  redimdant 
and  mmecessary. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-nAlRWORTHINESS 
OIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Anwndsd] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Compliance:  Required  as  indicated, 
imless  accomplished  previously. 

99-08-10  Boeing:  Amendment  3&-1 11 16. 
Docket  97-NM-325-AD. 

Applicability:  All  Model  747-100.  -200, 
-300,  -SP,  and  -400F  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  vnth  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
.  been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  airframe  damage,  and/or  hazard 
to  persons  or  property  on  the  ground  as  a 
result  of  "blue  ice"  that  has  formed  from 
leakage  of  the  lavatory  drain  system  or  flush/ 
fill  systems  and  dislodged  from  the  airplane, 
accomplish  the  following: 

(a)  Accomplish  the  applicable 
requirements  of  paragraphs  (a)(1)  through 
(a)(ll)  of  this  AD  at  the  time  specified  in 
each  paragraph.  If  the  waste  drain  system 
incorporates  more  than  one  type  of  valve, 
only  one  of  the  waste  drain  system  leak  test 
procedures  (the  one  that  appHes  to  the 
equipment  with  the  longest  leak  test  interval) 
must  be  conducted  at  each  service  panel 
location.  The  waste  drain  system  valve  leak 
tests  specified  in  this  AD  shall  be  performed 
in  accordance  with  the  following 
requirements:  The  toilet  tank  dump  valve 
leak  test  must  be  performed  by  filling  the 
toilet  tank  with  water/rinsing  fluid  to  fill  the 
toilet  tank  to  a  level  that  submerges  the  toilet 
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tank  dump  valve  seals  with  sufficient  fluid 
to  perform  a  valid  test,  and  testing  for  leakage 
after  a  period  of  five  minutes.  For  guidance, 
a  minimum  of  10  gallons  is  considered 
sufficient  for  a  tank  of  30  gallons  or  less 
capacity,  and  20  gallons  of  fluid  is 
considered  sufficient  for  a  tank  with  more 
than  30  gallons  capacity.  For  tests  of  service 
panel  drain  valves,  unless  otherwise 
specified  by  this  AD:  Fluid  shall  completely 
cover  the  upstream  end  of  the  valve  being 
tested;  the  direction  of  the  3  pounds  per 
square  inch  differential  pressure  (PSn))  shall 
be  applied  across  the  valve  in  the  same 
direction  as  occurs  in  flight;  the  other  waste 
drain  system  valves  shall  be  open;  and  the 
minimimi  time  to  maintain  the  differential 
pressure  shall  be  5  minutes.  As  an  alternative 
to  the  above  test  procedure  for  the  service 
panel  drain  valves  and  in-line  drain  valves, 
a  vacuum  test  may  be  done  in  accordance 
with  Shaw  Aero  Devices  Document  ILS-193, 
Operation  Instructions  for  the  Waste  Drain 
Valve  Inner  Flapper  and  Lavatory  Rinse/Fill 
Valve  Leak  Test  Tool,  dated  November  17, 
1998,  using  a  minimum  of  3  PSID  across  the 
in-line  drain  valve  or  waste  drains  system 
service  panel  valve  inner  door  for  a  period 
of  5  minutes.  Any  movement  of  the  needle 
of  the  pressure  gauge  duriag  the  test  period 
constitutes  failure  of  the  tBst.  Other  leak  test 
tools  may  by  used  for  this  test  if  approved 
per  paragraph  (d)  of  this  AD.  Any  revision  of 
the  seal  change  intervals  or  leak  test  intervals 
must  be  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA, 
Transport  Airplane  Directorate. 

(1)  Replace  the  valve  seals  with  new  valve 
seals  in  accordance  with  the  applicable 
schedule  specified  in  paragraphs  (a)(l)(i), 
(a)(l)(ii),  and  (a)(l)(iii)  of  this  AD.  For 
purposes  of  determining  seal  replacement 
times  specified  in  this  AD:  If  a  new  valve  is 
installed  or  a  "new  airplane"  is  delivered,  it 
is  considered  that  the  new  valve  installation 
or  airplane  delivery  constitutes  the  "last 
docimiented  seal  change."  A  "new  airplane" 
for  the  purposes  of  this  AD  is  an  airplane  that 
has  accumulated  less  than  100  total  flight 


hours  or  30  calendar  days,  whichever  occurs 
later,  since  the  issuance  of  the  original 
airworthiness  certificate. 

(i)  For  each  lavatory  drain  system  that  has 
an  in-line  drain  valve  installed.  Kaiser 
Electroprecision  part  number  series  2651- 
278  or  a  Kaiser  Electroprecision  service  panel 
ball  valve,  part  number  series  2651-357: 
Replace  the  seals  within  5,000  flight  hours 
after  the  effective  date  of  this  AD,  or  within 
48  months  after  the  last  documented  seal 
change,  whichever  occurs  later.  Thereafter, 
repeat  the  replacement  of  the  seals  at 
intervals  not  to  exceed  48  months. 

(ii)  For  each  lavatory  drain  system  that  has 
a  PneuDraulics  part  number  series  9527 
valve:  Replace  the  seals  within  5,000  flight 
hours  after  the  effective  date  of  this  AD,  or 
within  18  months  of  the  last  documented  seal 
change,  whichever  occm^  later.  Thereafter, 
repeat  the  replacement  of  the  seals  at 
intervals  not  to  exceed  18  months  or  6,000 
flight  hours,  whichever  occurs  later. 

(iii)  For  each  lavatory  drain  system  that  has 
any  other  type  of  drain  valve:  Replace  the 
seals  vtrithin  5,000  flight  hours  after  the 
effective  date  of  this  AD,  or  within  18  months 
after  the  last  documented  seal  change, 
whichever  occurs  later.  Thereafter,  repeat  the 
replacement  of  the  seals  at  intervals  not  to 
exceed  18  months. 

(2)  For  each  lavatory  drain  system  that  has 
an  in-line  drain  valve  installed.  Kaiser 
EJlectroprecision  pcirt  number  series  2651— 
278:  Within  6,000  flight  hours  after  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  6,000  flight  hours, 
accomplish  the  procedures  specified  in 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this  AD: 

(i)  Conduct  a  leak  test  of  the  toilet  tank 
dump  valve  (in-tank  valve  that  is  spring 
loaded  closed  and  operable  by  a  T-handle  at 
the  service  panel)  and  the  in-line  drain  valve. 
Take  precautions  to  avoid  overfilling  the  tank 
and  spilling  fluid  into  the  airplane.  The  in- 
line drain  valve  leak  test  must  be  p»erformed 
with  a  minimum  of  3  PSID  applied  across  the 
valve. 

(ii)  If  a  service  panel  valve  or  cap  is 
installed,  perform  a  visual  inspection  of  the 


Service  panel  drain  valve  outer  cap/door  seal 
and  the  inner  seal  (if  the  valve  has  an  inner 
door  with  a  second  positive  seal),  and  the 
seal  mating  surfaces  for  wear  or  damage  that 
may  allow  leakage. 

(3)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  installed, 
PneviDraulics  part  number  series  9527: 
Within  4,000  flight  hours  after  the  effective 
date  of  this  AD,  accomplish  the  requirements 
of  paragraphs  (a)(3){i)  and  (a)(3)(ii)  of  this 
AD.  Thereafter,  repeat  the  leak  tests  at 
intervals  not  to  exceed  4,000  flight  hours. 

(i)  Conduct  leak  tests  of  the  toilet  tank 
dump  valve  and  service  panel  drain  valve. 
Take  precautions  to  avoid  overfilling  the  tank 
and  spilling  fluid  into  the  airplane.  The  leak 
test  of  the  service  panel  drain  valve  must  be 
performed  with  a  minimum  of  3  PSID 
applied  across  the  valve  inner  door/closure 
device. 

(ii)  Perform  a  visual  inspection  of  the  outer 
cap/door  euid  seal  mating  surface  for  wear  or 
damage  that  may  cause  leakage. 

(4)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  installed,  Kaiser 
Electroprecision  part  number  series  2651- 
357-{2)  or  higher  -()  (dash  number):  Within 
2,000  flight  hours  after  the  effective  date  of 
this  AD,  and  thereafter  at  intervals  not  to 
exceed  2,000  flight  hours,  conduct  a  leak  test 
of  the  toilet  tank  dump  valve  and  service 
panel  drain  valve.  Take  precautions  to  avoid 
overfilling  the  tank  and  spilling  fluid  into  the 
airplane.  The  service  panel  drain  valve  leak 
test  must  be  performed  with  a  minimum  of 

3  PSID  applied  across  the  valve. 

(5)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  installed.  Kaiser 
Electroprecision  part  number  series  0218- 
0032  or  Shaw  Aero  part  number/serial 
number  as  listed  in  Table  1  of  this  AD: 
Within  1,500  flight  hours  after  the  effective 
date  of  this  AD,  and  thereafter  at  intervals  not 
to  exceed  1,500  flight  hours,  accomplish  the 
requirements  of  paragraphs  (a)(5)(i)  and 
(a)(5)(ii)ofthisAD: 


Table  1.— Shaw  Aero  Valves  Approved  for  1,500  Flight  Hour  Leak  Test  Interval 


Shaw  waste  drain  valve  part  numt)er 


Serial  numbers  of  part  number  valve  approved  for  1 ,500  hour  leak  test 

interval 


331  Series,  332  Series 

10101000B-A-1  

10101000BA2  

10101000C-A-1  

10101000CN  OR  C-N 

Certain  10101000B  valves 

Certain  10101000C  valves 


All. 

0201  and  higher. 

0130  and  higher. 

0277  and  higher. 

3649  and  higher. 

Any  of  these  "B"  series  valves  that  incorporate  the  improvements  of 

Shaw  Senrice  Bulletin  10101000B-38-1,  dated  October  7, 1994,  and 

are  marited  "SBB38-1-68" 
Any  of  these  "C"  series  vah^es  that  incorporate  the  improvements  of 

Shaw  Service  Bulletin  10101000C-38-2  dated  October  7,  1994,  and 

are  mart^ed  "SBC38-2-58". 


Note  2:  Table  1  is  a  list  of  approved  Shaw 
valves  that  are  eligible  for  a  1,500  hour  leak 
test,  including  those  valves  approved  by 
Parts  Manufocturer  Approval  (PMA)  or 
Supplemental  Type  Certificate  (STC)  for 
installation  on  Boeing  Model  747  series 
airplanes  that  are  subject  to  this  AD. 


(1)  Conduct  a  leak  test  of  the  toilet  tank 
dump  valve  and  service  panel  drain  valve. 
Take  precautions  to  avoid  overfilling  the  tank 
and  spilling  fluid  into  the  airplane.  The 
service  panel  drain  valve  leak  test  must  be 
performed  with  a  minimum  of  3  PSID 


applied  across  the  valve  iqner  door/closure 
device. 

(ii)  For  each  valve,  perform  a  visual 
inspection  of  the  outer  cap/door  and  seal 
mating  surface  for  any  wear  or  damage  that 
may  cause  leakage. 
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(6)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  installed,  Kaiser 
Electroprecision  part  number  series  0218- 
0026;  or  Shaw  Aero  Devices  part  number 
series  lOlOlOOOB  or  lOlOlOOOC  (except  as 
specified  in  paragraph  (a)(4]  of  this  AO]: 
Within  800  flight  hours  after  the  effective 
date  of  this  AD,  and  thereafter  at  intervals  not 
to  exceed  800  flight  hours,  accomplish  the 
requirements  of  paragraphs  (a](6)(i]  and 
(a)(6)(ii)  of  this  AD: 

(i)  Conduct  a  leak  test  of  the  toilet  tank 
dump  valve  and  the  service  panel  drain 
valve.  Take  precautions  to  avoid  overfilling 
the  tank  and  spilling  fluid  on  the  airplane. 
The  service  panel  drain  valve  leak  test  must 
be  performed  with  a  minimum  3  PSID 
applied  across  the  valve  inner  door/closure 
device. 

(ii)  Perform  a  visual  inspection  of  the  outer 
cap/door  and  seal  mating  surface  for  wear  or 
damage  that  may  cause  leakage. 

(7)  For  each  lavatory  drain  system  with  a 
lavatory  drain  system  valve  that  incorporates 
either  "donut"  plug,  Kaiser  Electroprecision 
part  number  4259-20  or  4259-31;  Kaiser 
Roylyn/Kaiser  Electroprecision  cap/flange 
part  numbers  2651-194C,  2651-197C,  2651- 
216,  2651-219,  2651-235,  2651-256,  2651- 
258,  2651-259,  2651-260,  2651-275,  2651- 
282,  2651-286;  Shaw  Aero  Devices  assembly 
part  number  0008-100;  or  other  FAA- 
approved  equivalent  parts;  accomplish  the 
requirements  of  paragraphs  (a)(7)(i),  (a)(7)(ii), 
and  (a)(7)(iii)  of  this  AD  at  the  times 
specified  in  those  paragraphs.  For  the 
purposes  of  this  paragraph  [(a)(7)],  "FAA- 
approved  equivalent  part"  means  either  a 
"donut"  plug  which  mates  with  the  cap/ 
flange  part  numbers  listed  above,  or  a  cap/ 
flange  which  mates  with  the  "donut"  plug 
part  numbers  listed  above,  such  that  the  cap/ 
flange  and  "donut"  plug  are  used  together  as 
an  assembled  valve. 

(i)  Within  250  flight  hours  after  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  250  flight  hours, 
conduct  leak  tests  of  the  toilet  tank  dump 
valve  and  the  service  panel  drain  valve.  Take 
precautions  to  avoid  overfilling  the  tank  and 
spilling  fluid  on  the  airplane.  The  service 
panel  drain  valve  leak  test  must  be  performed 
with  a  minimum  3  PSED  applied  across  the 
valve. 

(ii)  Perform  a  visual  inspection  of  the  outer 
door/cap  and  seal  mating  surface  for  wear  or 
damage  that  may  cause  leakage.  This 
inspection  shall  be  accomplished  in 
conjunction  with  the  leak  tests  of  paragraph 
(a)(7)(i). 

(iii)  Within  5,000  flight  hours  after  the 
effective  date  of  this  AD,  replace  the  donut 
valve  [part  numbers  per  paragraph  (a)(7)  of 
this  AD]  with  another  type  of  FAA -approved 
valve.  Following  installation  of  the 
replacement  valve,  perform  the  appropriate 
leak  tests  and  seal  replacements  at  the 
intervals  specified  for  that  replacement  valve, 
as  applicable. 

(8)  For  each  lavatory  drain  system  not 
addressed  in  paragraphs  (a)(2),  (a)(3),  (a)(4), 
(a)(5).  (a)(6),  or  (a)(7)  of  this  AD;  Within  250 
flight  hours  after  the  effective  date  of  this  AD, 
and  thereafter  at  intervals  not  to  exceed  250 
flight  hours,  accomplish  the  requirements  of 
paragraphs  (a)(8)(i)  and  (a)(8)(ii)  of  this  AD: 


(i)  Conduct  a  leak  test  of  the  toilet  tank 
dump  valve  and  the  service  panel  drain 
valve.  Take  precautions  to  avoid  overfilling 
the  tank  and  spilling  fluid  on  the  airplane. 
The  service  panel  drain  valve  leak  test  must 
be  performed  with  a  minimum  3  PSID 
applied  across  the  valve  inner  door/closure 
device. 

(ii)  Perform  a  visual  inspection  of  the  outer 
cap/door  and  seal  mating  surface  for  wear  or 
damage  that  may  cause  leakage. 

(9)  For  flush/fill  lines:  Within  5,000  flight 
hours  after  the  effective  date  of  this  AD, 
perform  the  requirements  of  paragraph 
(a)(9)(i),  (a)(9)(ii).  (a){9)(iii),  or  (a)(9)(iv)  of 
this  AD,  as  applicable.  Thereafter,  repeat  the 
requirements  at  intervals  not  to  exceed  5,000 
flight  hours,  or  48  months  after  the  last 
documented  seal  change,  whichever  occurs 
later.  For  the  purpose  of  determining  seal 
replacement  times  required  by  this  AD:  If  a 
new  valve  has  been  installed  or  a  new 
airplane  has  been  delivered,  the  new  valve 
installation  or  airplane  delivery  may  be 
considered  to  constitute  the  "last 
documented  seal  change."  For  the  purposes 
of  this  AD,  a  "new  airplane"  is  defined  as  an 
airplane  that  has  accumulated  less  than  100 
total  flight  hours  or  30  calendar  days, 
whichever  occurs  later,  since  the  issuance  of 
the  original  airworthiness  certificate. 

(i)  If  a  lever  lock  cap  is  installed  on  the 
flush/fill  line  of  the  subject  lavatory,  replace 
the  seals  on  the  toilet  tank  anti-siphon 
(check)  valve  and  the  flush/fill  line  cap. 
Perform  a  leak  test  of  the  toilet  tank  anti- 
siphon  (check)  valve  with  a  minimum  of  3 
PSID  across  the  valve,  in  accordance  with 
paragraph  (a)(10)(i)  or  (a)(10(ii),  or  (a)(10)(iii) 
of  this  AD,  as  applicable. 

(ii)  If  a  vacuum  breaker  check  valve  having 
Monogram  part  number  series  4803-76  or 
4803-96  is  installed  on  the  subject  lavatory, 
prior  to  further  flight,  replace  the  seals/o- 
rings  in  the  vacuum  breaker  check  valve. 
Perform  a  leak  test  of  the  vacuum  breaker 
check  valve  in  accordance  with  paragraph 
(a)(10)(i)  or  (a)(10)(ii)  of  this  AD.  as 
applicable.  Verify  proper  operation  of  the 
vent  line  vacuimi  breaker  in  accordance  with 
paragraph  (a)(10)(iii)  of  this  AD. 

(iii)  If  a  flush/fill  ball  valve  having  Kaiser 
Electroprecision  part  number  series  0062- 
0010  is  installed  on  the  flush/fill  line  of  the 
subject  lavatory,  replace  the  seals  in  the 
flush/fill  ball  valve  and  the  toilet  tank  anti- 
siphon  valve.  Perform  a  leak  test  of  the  toilet 
tank  anti-siphon  valve  with  a  minimum  of  3 
PSID  across  the  valve,  in  accordance  with 
paragraph  (a)(10)(i)  or  (a)(10)(ii)  of  this  AD. 
as  applicable. 

(iv)  If  a  shut-off  valve  having  Boeing 
Specification  #SCD  60B50341  is  installed  on 
the  flush/fill  line  of  the  subject  lavatory, 
replace  the  seals  in  the  shut-off  valve. 
Perform  a  leak  test  of  the  shut-off  valve  with 
a  minimum  of  3  PSID  across  the  valve,  in 
accordance  with  paragraph  (a)(10)(ii)  of  this 
AD.  At  the  time  the  test  is  performed,  ground 
handling  bus  power  must  be  removed  bnm 
the  shutoff  valve  and  level  sensor.  This  can 
be  accomplished  by  de-energizing  the  ground 
handling  bus  completely  (refer  to  Boeing 
Maintenance  Manual  38-32-00/1  and  24-22- 
00/201  as  an  additional  source  of  service 
information)  or  by  removing  ground  handUng 


bus  supplied  power  to  only  the  shutoff  valve 
and  waste  level  sensor.  To  remove  ground 
handling  bus  supplied  power  to  the  shutoff 
valve  and  waste  level  sensor,  open  the 
ground  service  lavatory  lights  circuit  breaker 
supplying  115V  AC  to  the  shutoff  valve  and 
the  lavatory  tank  fill  control  circuit  breaker 
supplying  28  V  DC  to  the  level  sensor.  These 
circuit  breakers  are  located  on  panel  Pi  4  of 
Model  747-100.  -200.  -300  and  SP  airplanes, 
and  on  panel  P414  of  Model  747-400F  series 
airplanes. 

(10)  Perform  the  tests  specified  in 
paragraph  (a)(9)  of  this  AD  in  accordance 
with  the  instructions  of  paragraph  (a)(10)(i). 
(a)(10)(ii).  or  (a)(10)(iii)  of  this  AD.  as 
applicable. 

(i)  Leak  test  the  toilet  tank  anti-siphon 
valve  or  the  vacuum  breaker  check  valve  by 
filling  the  bowl  above  the  toilet  tank 
approximately  half-full  with  water/rinsing 
fluid  (at  least  2  inches  above  the  flapper  in 
the  bowl).  Apply  3  PSID  across  the  valve  in 
the  same  direction  as  occurs  in  flight.  The 
vent  line  vacuum  breaker  on  vacuum  breaker 
check  valves  must  be  pinched  closed  or 
plugged  for  this  leak  test.  If  there  is  a  cap/ 
valve  at  the  flush/fill  line  port,  the  cap/valve 
must  be  removed  or  opened  during  the  test. 
Test  for  leakage  at  the  flush/fill  line  port  for 
a  period  of  5  minutes. 

Note  3:  The  leak  test  may  be  accomplished 
by  pressurizing  the  airplane  or  by  performing 
the  leak  test  using  Boeing  vacuum  test  rig 
described  in  Boeing  Maintenance  Manual. 
38-32-00/501.  which  is  considered  to  be  an 
additional  source  of  service  information  for 
this  test,  if  the  toilet  tank  is  filled  to  the  level 
specified  in  paragraph  (a)(10)(i)  of  this  AD. 

(ii)  As  an  alternative  to  the  leak  tests  of  the 
flush/fill  line  valve  specified  in  paragraph 
(a)(10)(i)  of  this  AD,  a  vacuum  test  may  be 
done  using  a  minimum  of  3  PSID  across  the 
anti -siphon  valve,  vacuum  breaker  valve,  or 
shut-off  valve  in  the  flush/fill  line  for  a 
period  of  5  minutes,  in  accordance  with 
Shaw  Aero  Devices  Document  ILS-193 
(Operation  Instructions  for  the  waste  Drain 
Valve  Iimer  Flapper  and  Lavatory  Rinse/Fill 
Valve  Leak  Test  Tool)  dated  November  17, 
1998.  The  vent  line  vacuum  breaker  on 
vacuum  breaker  check  valves  must  be 
pinched  closed  or  plugged  for  this  leak  test. 
If  there  is  a  cap/valve  at  the  flush/fill  line 
port,  the  cap/valve  must  be  removed/open 
during  the  test.  Any  movement  of  the  needle 
of  the  pressure  gauge  during  the  test  period 
constitutes  failure  of  the  test  and  shall  be 
considered  evidence  of  leakage.  Other  leak 
test  tools  may  by  used  for  this  test  if 
approved  in  accordance  with  paragraph  (d)  of 
this  AD. 

(iiij  Verify  proper  operation  of  the  vent  line 
vacuimi  breaker  by  filling  the  tank  and 
testing  at  the  fill  line  port  for  back  drainage 
after  disconnecting  the  fluid  source  trom  the 
flush/fill  line  port.  As  an  alternative  to  the 
above  test  technique,  verify  proper  operation 
of  the  vent  line  vacuum  breaker  in 
accordance  with  the  procedures  of  the 
applicable  component  maintenance  manual. 
If  back  drainage  does  not  occur,  prior  to 
further  flight,  replace  the  vent  line  vacuum 
breaker  or  repair  the  vacuum  breaker  check 
valve  in  accordance  with  the  appropriate 
component  maintenance  manual  to  obtain 
proper  back  drainage. 
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(11)  If  evidence  of  leakage  or  valve  damage 
that  may  cause  leakage  is  found  during  the 
leak  tests  and  inspections  required  by 
paragraph  (a)  of  this  AD  or  at  any  other  time: 
Accomplish  the  requirements  of  paragraph 
(a)(ll)(i).  (a)(ll)(ii).  or  (a)(ll)(iii)  of  this  AD, 
as  applicable. 

(i)  If  any  leakage  is  discovered,  prior  to 
further  flight,  perform  the  requirements  of 
paragraphs  (a)(ll)(i)(A)  and  (a)(ll)(i)(B)  of 
this  AD. 

(A)  Repair  the  leakage  in  accordance  with 
the  applicable  component  repair  or 
maintenance  manual. 

(B)  Perform  the  appropriate  leak  test,  as 
specified  in  paragraph  (a)  of  this  AD; 
thoroughly  clean  the  surfaces  adjacent  to  any 
leakage  to  remove  any  horizontal  fluid 
residue  streaking.  Cleaning  must  be  to  the 
extent  that  any  future  appearance  of  a 
horizontal  fluid  residue  streak  would 
indicate  that  the  system  is  leaking. 

Note  4:  For  purposes  of  this  AD,  "leakage" 
is  defined  as  any  visible  leakage,  if  observed 
during  a  leak  test.  At  any  time  other  than 
during  a  leak  test,  "leakage"  is  defined  as  the 
presence  of  ice  in  the  service  panel, 
horizontal  fluid  residue  streaks,  or  ice  trails 
originating  at  the  service  panel.  The  fluid 
residue  is  usually,  but  not  necessarily,  blue 
in  color. 

(ii)  If  any  worn  or  damaged  seal  is  foimd, 
or  if  any  damaged  seal  mating  surface  is 
found  and  that  wear  or  damage  could  result 
in  a  leak,  prior  to  further  flight,  repair  or 
replace  it  in  accordance  with  the  valve 
manufacturer's  maintenance  manual. 

(iii)  In  lieu  of  performing  the  requirements 
of  paragraph  (a)(ll)(i)  or  (a)(ll)(ii)  of  this  AD: 
Prior  to  further  flight,  drain  the  affected 
lavatory  system  and  placard  the  lavatory 
inoperative  until  repairs  are  accomplished. 

(b)  For  all  airplanes:  Unless  accomplished 
previously,  within  5,000  flight  hours  after  the 
effective  date  of  this  AD,  install  one  of  the 
caps/valves  specified  in  paragraph  (b)(1), 
(b)(2),  {b)(3),  or  (b)(4)  of  this  AD  on  each 
flush/fill  line  of  all  lavatories. 

(1)  Install  an  FAA-approved  lever/lock  cap 
on  the  flush/fill  line.  Or 

(2)  Install  a  flush/fill  ball  valve  Kaiser 
Electroprecision  part  number  series  0062- 
0010  on  the  flush/fill  line.  Or 

(3)  Install  a  vacuum  breaker  valve. 
Monogram  part  number  series  4803—76  or 
4803-96  on  the  flush/fill  line.  Or 

(4)  Install  a  shut-off  valve,  Boeing 
specification  number  60B50341,  on  the  flush/ 
fill  line. 

(c)  For  any  affiected  airplane  acquired  after 
the  effective  date  of  this  AD:  Before  any 
operator  places  into  service  any  airplane 
subject  to  the  requirements  of  this  AD,  a 
schedule  for  the  accomplishment  of  the  leak 
tests  required  by  this  AD  shall  be  established 
in  accordance  with  either  paragraph  (c)(l]  or 
(c)(2)  of  this  AD,  as  applicable.  After  each 
leak  test  has  been  performed  once,  each 
subsequent  leak  test  must  be  performed 
according  to  the  new  operator's  schedule,  in 
accordance  with  paragraph  (a)  of  this  AD. 

(1)  For  airplanes  that  have  been  maintained 
previously  in  accordance  with  this  AD,  the 
first  leak  test  to  be  performed  by  the  new 
operator  must  be  accomplished  in 
accordance  with  the  previous  operator's 


schedule  or  with  the  new  operator's 
schedule,  whichever  results  in  the  earlier 
accomplishment  date  for  that  leak  test. 
(2)  For  airplanes  that  have  not  been 
maintained  previously  in  accordance  with 
this  AD,  the  first  leak  test  to  be  performed  by 
the  new  operator  must  be  accomplished  prior 
to  further  flight,  or  in  accordance  with  a 
schedule  approved  by  the  FAA  Principal 
Maintenance  Inspector  (PMI),  but  within  a 
period  notdto  exceed  250  flight  hours. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office.  Transport 
Airplane  Directorate,  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
PMI.  who  may  add  comments  and  then  send 
it  to  the  Manager,  Seattle  ACQ. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  Except  as  provided  in  paragraph  (a)  of 
this  AD,  the  vacuum  leak  tests  of  the  service 
panel  drain  valves  and  in-line  drain  valves, 
and  vacuum  leak  tests  of  the  service  panel 
drain  valves  and  flush/fill  line  valves,  if 
accomplished,  shall  be  done  in  accordance 
with  Shaw  Aero  Devices.  Doc.  ILS-193, 
Operation  Instructions  for  the  Waste  Drain 
Valve  Inner  Flapper  and  Lavatory  Rinse/Fill 
Valve  Leak  Test  Tool,  dated  November  1998. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Shaw  Aero  Devices.  Inc.,  12291  Towne 
Lake  Drive,  Ft.  Myers,  Florida  33913.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
May  17, 1999. 

Issued  in  Renton.  Washington,  on  April  1, 
1999. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-8686  Filed  4-9-99;  8:45  am] 

BiLUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockst  No.  9&-NM-175-AD;  Amendment 
39-11115;  AD  99-08-09] 

RIN2120-AA64 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale  Model 
ATR42-300  and  -320  series  airplanes, 
that  currently  requires  a  one-time 
inspection  of  the  main  landing  gear 
(MLG)  actuator  fitting  bolt  holes  for 
correct  alignment,  and  rework  of  the 
fitting  surface  and  bolt  replacement,  if 
necessary.  This  amendment  requires 
replacement  of  the  MLG  actuator  fitting 
bolts  with  new,  improved  bolts.  This 
amendment  also  revises  the 
applicability  of  the  existing  AD.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  MLG  actuator 
fitting  bolts,  which  could  result  in  the 
inability  to  retract  the  MLG  and  attain 
an  adequate  climb  gradient. 
DATES:  Effective  May  17, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  17, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
bom  AI(R)  American  Support,  Inc., 
13850  Mclearen  Road,  Hemdon, 
Virginia  20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
hiternational  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  supersedLig  AD  90-19-06, 
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amendment  39-6727  (55  FR  37457, 
September  12, 1990),  which  is 
applicable  to  certain  Aerospatiale  Model 
ATR42-300  and  -320  series  airplanes, 
was  published  in  the  Federal  Register 
on  August  13, 1998  (63  FR  43335).  The 
action  proposed  to  require  replacement 
of  the  MLG  actuator  fitting  bolts  with 
new,  improved  bolts.  The  action  also 
proposed  to  revise  the  applicability  of 
the  existing  AD. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Extend  Compliance  Time 

One  commenter  requests  that  the 
compliance  time  for  accomplishment  of 
the  replacement  be  extended  from  the 
proposed  7  months  to  13  months  after 
the  date  of  its  letter  (August  20, 1998). 
The  commenter  states  that  such  an 
extension  would  allow  the  replacement 
to  be  accomplished  during  a  regularly 
scheduled  "heavy  check",  and  thereby 
eliminate  any  additional  expenses  that 
would  be  associated  with  special 
scheduling. 

The  FAA  concurs  that  the  compliance 
times  can  be  extended  somewhat.  The 
FAA's  intent  was  that  the  replacement 
be  conducted  during  a  regularly 
schedided  maintenance  visit  for  the 
majority  of  the  affected  fleet,  when  the 
airplanes  would  be  located  at  a  base 
where  special  equipment  and  trained 
personnel  woiUd  be  readily  available,  if 
necessary.  Based  on  the  information 
supplied  by  the  commenter,  the  FAA 
now  recognizes  that  10  months 
corresponds  more  closely  to  the  interval 
representative  of  most  of  the  afiected 
operators'  normal  maintenance 
schedides.  Paragraph  (a)  of  the  final  rule 
has  been  revised  to  reflect  a  compliance 
time  of  10  months.  The  FAA  does  not 
consider  that  this  extension  will 
adversely  affect  safety.  In  addition, 
imder  the  provisions  of  paragraph  (b)  of 
the  final  rule,  the  FAA  may  approve 
requests  for  adjustments  to  the 
compliance  time  if  data  are  submitted  to 
substantiate  that  such  an  adjustment 
would  provide  an  acceptable  level  of 
safety. 

Request  to  Reference  Latest  Service 
Bulletin 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  reference 
Revision  1  of  Avions  de  Transport 
Regional  Service  Bulletin  ATR42-53- 
0112,  dated  April  22, 1998.  The 
commenter  states  that  Revision  1 
clarifies  the  instructions  for  the 


replacement  and  description  of  the  work 
to  be  accomplished.  The  FAA  concurs. 
Since  issuance  of  the  NPRM,  the 
Direction  Generale  de  1' Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  has  approved  and 
the  FAA  has  reviewed  Revision  1  of  the 
subject  service  bulletin.  The  FAA  finds 
that  the  replacement  procedures 
specified  in  Revision  1  are  essentially 
identical  to  those  described  in  the 
original  version  of  the  service  bulletin 
(which  was  referenced  in  the  proposed 
AD  as  the  appropriate  source  of  service 
information  for  accomplishment  of  the 
replacement).  Therefore,  the  FAA  has 
revised  paragraph  (a)  of  the  final  rule  to 
include  Revision  1  of  the  subject  service 
bulletin  as  an  additional  soiuce  of 
service  information. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  79  airplanes 
of  U.S.  regist^  that  will  be  affacted  by 
this  AD. 

The  new  replacement  that  is  required 
in  this  AD  action  will  take 
approximately  12  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiu. 
Required  parts  will  cost  approximately 
$250  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  required 
replacement  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $76,630,  or 
$970  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  woiUd  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

list  of  Subjects  in  14  CFR  Fait  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g}.  40113, 44701. 

139.13    [Amwided] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6727  (55  FR 
37457,  September  12, 1990),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-11115,  to  read  as 
follows: 

99  08  09  Aerospatiale:  Amendment  39- 
11115.  Docket  98-NM-175-AD. 
Supersedes  AD  90-19-06,  Amendment 
39-6727. 
Applicability:  Model  ATR42-200,  -300 
-320,  and  -500  series  airplanes;  except  for 
airplanes  on  which  either  Aerospatiale 
Modification  4052  or  Avions  de  Transport 
Regional  Service  Bulletin  ATR42-53-0097. 
dated  November  7, 1997,  or  Revision  1,  dated 
January  20, 1997,  has  been  accomplished: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
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this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  main  landing  gear 
(MLG)  actuator  fitting  bolts,  which  could 
result  in  the  inability  to  retract  the  MLG  and 
attain  an  adequate  climb  gradient, 
accomplish  the  following: 

Rec]uired  Replacement 

(a)  Within  10  months  after  the  effective 
date  of  this  AD,  replace  the  MLG  actuator 
fitting  bolts  with  new,  improved  bolts  in 
accordance  with  Avions  de  Transport 
Regional  Service  Bulletin  ATR42-53-0112, 
dated  January  20, 1998.  or  Revision  1,  dated 
April  22, 1998. 


Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 


Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Incorporation  by  Reference 

(d)  The  replacement  shall  be  done  in 
accordance  with  Avions  de  Transport 
Regional  Service  Bulletin  ATR42-53-0112, 
dated  January  20, 1998.  or  Avions  de 
Transport  Regional  Service  Bulletin  ATR42- 
53-0112.  Revision  1,  dated  April  22. 1998. 
which  contains  the  following  list  of  effective 
pages: 


Page  number 


1,9-11,  14,  16,  19  

2-8.  12.  13,  15,  17,  18 


Revision  level 
shown  on  page 


1  

Original 


Date  shown  on  page 


April  22,  1998. 
January  20,  1998. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  AI(R)  American  Support.  Inc.,  13850 
Mclearen  Road,  Hemdon,  Virginia  20171. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  97-115- 
070(B)R1,  dated  February  11,  1998. 

(e)  This  amendment  becomes  effective  on 
May  17. 1999. 

Issued  in  Renton.  Washington,  on  April  1. 
1999. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-8689  Filed  4-9-99;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NIM-292-AD;  Amendment 
39-11125;  AD  9»-08-1 9] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 


applicable  to  certain  Boeing  Model  747 
series  airplanes.  This  action  requires 
replacement  of  the  auxiliary  power  unit 
(APU)  fuel  boost  pump  with  a 
serviceable  pump.  This  amendment  is 
prompted  by  findings  from  a  design 
review  and  analysis,  conducted  as  part 
of  an  accident  investigation,  of  APU  fuel 
boost  pumps  installed  on  certain  Boeing 
Model  747  series  airplanes.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  potential  failures  within  the 
electrical  motor  assembly  of  the  APU 
fuel  boost  pump  (which  could  result  in 
leakage  of  fuel  from  the  electrical 
connector)  or  electrical  arcing  across  the 
connector  pins  of  the  pimip,  and 
consequent  fuel  fire. 
DATES:  Effective  April  27, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  27, 
1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  11, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
292-AD,  1601  Lind  Avenue,  SW, 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW, 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  Suite  700,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Hartonas,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2864;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
the  accident  investigation  into  the  TWA 
Flight  800  accident  of  July  1996,  the 
FAA  participated  in  an  engineering 
design  review  and  analysis  of  the 
electrical  connectors  of  Lear  Romec 
auxiliary  power  imit  (APU)  fuel  boost 
pimips.  It  has  been  determined  that  the 
Lear  Romec  component  maintenance 
manual  specifies  an  incorrect  part 
number  for  that  connector.  Electrical 
connectors  of  Lear  Romec  APU  fuel 
boost  pumps  incorporate  a  silicone 
insulating  material.  The  results  of  that 
review  and  analysis  indicate  that 
contact  with  fuel  can  deteriorate  the 
silicone  insulating  material  in  the 
electrical  connectors  during  normal 
APU  operation,  due  to  the  silicone 
material's  incompatibility  with  fuel. 
Damage  to  the  electrical  connectors 
could  cause  failures  within  the 
electrical  motor  assembly  of  the  APU 
fuel  boost  pump,  which  is  located  at  the 
left-hand  rear  spar-to-landing-gear 
support  beam.  Such  failiu^s  of  the  APU 
fuel  boost  ptmip  could  result  in  fuel 
leakage  from  the  electrical  coimector,  or 
the  possibility  of  electrical  arcing  across 
the  connector  pins  of  the  pimip,  and,  if 
not  corrected,  could  result  in  a  fuel  fire. 

Other  Relevant  Rulemaking 

On  November  26, 1997,  the  FAA 
issued  AD  97-25-06,  amendment  39- 
10230  (62  FR  63622,  December  1, 1997). 
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[A  correction  of  the  rule  was  published 
in  the  Federal  Register  on  January  2, 
1998  (63  FR  4).]  That  AD  required 
disconnection  of  the  electrical 
connector  to  the  scavenge  pump  of  the 
center  wing  tank;  a  one-time  inspection 
to  identify  the  part  niunber  of  the 
electrical  connector;  and  replacement  of 
the  pump  with  a  new  pump,  if 
necessary.  The  intent  of  that  AD  is  to 
prevent  potential  Mlures  within  the 
electrical  motor  assembly  of  the 
scavenge  pump  on  certain  Boeing  Model 
747  series  airplanes;  such  failiues  could 
residt  in  leakage  of  fuel  from  the 
electrical  connector  into  the  main 
landing  gear  wheel  well,  or  electrical 
arcing  within  the  scavenge  pump  motor, 
and  consequent  fuel  fire  in  the  wheel 
well. 

Since  the  issuance  of  AD  97-25-06, 
the  FAA  received  a  report  of  damage  to 
the  internal  wiring  of  a  scavenge  pump. 
The  connector  of  that  scavenge  piunp 
had  been  replaced  with  a  Lear  Romec- 
supplied  connector,  in  accordance  with 
the  requirements  of  AD  97-25-06.  AD 
97-25-06  was  superseded  by  AD  98- 
14-17,  amendment  3»-10650  (63  FR 
36836,  July  8, 1998),  to  require  a  one- 
time inspection  to  identify  the  scavenge 
pump  motor-impeller  unit  and  to 
require  replacement  of  a  certain  Lear 
Romec  pump. 

Certain  electrical  connectors  on  APU 
fuel  boost  pumps  manu&ctured  by  Lear 
Romec  incorporate  the  same  silicone 
insulating  material  as  that  used  on  those 
scavenge  pump  connectors.  The  unsafe 
condition  and  its  cause,  as  identified  in 
AD  98-14-17,  are  similar  to  those 
addressed  in  this  amendment. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bidletin  747-28A2209, 
Revision  1,  dated  February  18, 1999, 
which  describes  procedures  for  a  one- 
time visual  inspection  to  identify  the 
part  number  of  the  APU  fuel  boost 
piunp.  The  service  bulletin  also 
describes  procedures  for  replacement  of 
any  Lear  Romec  APU  boost  pump 
having  an  imacceptable  part  number, 
and  provides  two  choices  for  the 
replacement  piunp:  a  pump  that  has 
been  reworked,  or  a  piunp  that  has  been 
manufactiued  by  another  supplier. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition,  except  as 
described  below. 

Di£ferences  Between  AD  and  Relevant 
Service  Information 

The  effectivity  of  the  service  bulletin 
specifies  certain  line  positions.  The 


applicability  of  this  AD  is  further 
limited  to  those  airplanes  installed  with 
certain  boost  pumps.  (The  only  action 
required  by  this  AD  is  the  replacement 
of  those  boost  pumps.) 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  potential  failures  within  the 
electrical  motor  assembly  of  the  APU 
fuel  boost  piunp,  which  could  result  in 
leakage  of  fuel  from  the  electrical 
connector,  or  electrical  arcing  across  the 
connector  pins  of  the  pump,  and 
consequent  fuel  fire.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  Boeing  Service  Bulletin  747- 
28A2209,  Revision  1. 

Determination  of  Rule's  EfEective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  conunent 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
-statement  is  made:  "Comments  to 
Docket  Number  98-NM-292-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  U  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket. 

A  copy  of  it,  if  filed,  may  be  obtained 
fitim  the  Rules  Docket  at  the  location 
provided  under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  R^ulations  (14  CFR 
part  39)  as  follows: 

PART  39—AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-08-19     BOEING:  Amendment  39-11125. 

Docket  98-NM-292-AD. 

Applicability:  Model  747  series  airplanes, 
line  positions  001  through  1150  inclusive; 
equipped  with  an  auxiliary  power  unit  (APU) 
fuel  boost  pump  manufactured  by  Lear 
Romec  and  having  Lear  Romec  part  number 
(P/N)  RR24640B;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  em  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  potential  failures  within  the 
electrical  motor  assembly  of  the  APU  fuel 
boost  pump,  which  could  result  in  fuel 
leakage  from  the  electrical  connector,  or 
electrical  arcing  across  the  connector  pins  of 
the  pump,  and  consequent  fuel  fire, 
accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  replace  the  APU  fuel  boost  pump 
as  specified  by  either  paragraph  (a)(1)  or 
(a)(2)  of  this  AD.  in  accordance  with  Boeing 
Service  Bulletin  747-28 A2209,  Revision  1. 
dated  February  18.  1999. 

(1)  Replace  the  pump  with  a  pump  that  has 
been  reworked  in  accordance  with  the 
service  bulletin.  Or 

(2)  Replace  the  pump  with  an  FAA- 
approved  pump  manufactured  by  a  supplier 
other  than  Lear  Romec,  in  accordance  with 
the  service  bulletin. 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  an  APU 
fuel  boost  pump  having  Lear  Romec  P/N 
RR24640B. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


(e)  The  replacement  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
747-28A2209.  Revision  1,  dated  February  18, 
1999.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Fe3eral 
Register  in  accordance  with  5  U.S.G.  552(a] 
and  1  GFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
April  27. 1999. 

Issued  in  Renton.  Washington,  on  April  5, 
1999. 

Dairell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-8957  Filed  4-9-99;  8:45  am) 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  29520;  Amdt.  No.  1923] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occmring  in  the  National  Airspace 
System,  such  as  the  comnyssioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SlAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1. 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
eunendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 


Independence  Avenue,  SW., 
Washington,  DC  20591; 

2 .  The  FAA  Regional  Office  of  the 
region  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — ^Individual  SLAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420,  Flight 
Technologies  and  Programs  Division, 
Flight  Standards  Service,  Federal 
Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  Qty,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  nimiber  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendinent  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
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the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  efiiective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  FUght  Data  Center  (NFDC) 
Notice  to  Ainnen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  llie  circiunstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  efiiective  date  at 
least  30  days  after  publication  is 
provided 

Fiuther,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  few 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPS,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
afiiected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

.The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi«quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sub)ects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  April  2, 1999. 
L.  Nicholas  Lacey, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  87— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120,  44701:  and  14  CFR  11.49(bK2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§f  97.23. 97^  97^,  97^  97.31, 97.33. 
97^    [AmtnttOl 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;§  97.25  LOC,  LOC/DME, 
IDA.  LDA/DME,SDF,SDF/DME;  §97.27 
NDB,  NDB/DME;  §  97.29  ILS,  ILS/DME, 
ISMLS,  MLS,  MLS/DME,  MLS/RNAV; 
§97.31  RADAR  SL\Ps;  §97.33  RNAV 
SIAPs;  and  §  97.35  COPTER  SL\Ps, 
identified  as  follows: 

.  .  .Effective  May  20, 1999 

Bakeis&eld,  CA,  Meadows  Field.  GPS  RWY 

30R,  Orig 
Hanford,  CA,  Hanford  Muni,  GPS  RWY  32, 

Amdtl 
Oakdale,  CA,  Oakdale,  GPS  RWY  10,  Orig 
Oakland,  CA,  Metropolitan  Oakland  Intl. 

VOR/DME  RWY  27L.  Amdt  11 
Oakland,  CA,  Metropolitan  Oakland  Intl,  ILS 

RWY  27R,  Amdt  32 
Oakland,  CA,  Metropolitan  Oakland  Intl, 

NDB  RWY  27R,  Amdt  5 
Oakland,  CA,  Metropolitan  Oakland  Intl,  GPS 

RWY  27L,  Orig 
Oroville,  CA,  Oroville  Muni,  VOR  OR  GPS- 

A,  Amdt  6 
Oroville,  CA,  Oroville  Muni,  NDB  RWY  1, 

Amdt  3 
Oroville,  CA,  Oroville  Muni,  C3»S  RWY  1. 

Orig 
Grand  Junction,  CO,  Walker  Field,  GPS  RWY 

29,  Orig 
Kissimmee,  PL,  Kissimmee  Muni,  VOR/DME 

OR  GPS-A,  Amdt  7B,  CANCELLED 
Kissimmee,  PL,  Kissimmee  Muni,  NDB  RWY 

15,  Amdt  9B,  CANCELLED 
Kissimmee.  PL,  Kissimmee  Muni,  VOR/DME 

OR  GPS  RWY  15,  Amdt  5A,  CANCELLED 
Orlando,  FL,  Kissinmiee  Muni,  VOR/DME 

OR  GPS-A,  Orig 
Orlando,  FL,  Kissimmee  Muni.  NDB  RWY  15, 

Orig 
Orlando,  FL,  Kissimmee  Muni.  GPS  RWY  6, 

Orig 
Orlando,  FL,  Kissimmee  Muni.  GPS  RWY  15, 

Orig 
Orlando.  FL.  Kissimmee  Muni,  GPW  RWY 

33,  Orig 
Nashville,  GA,  Berrien  County,  RADAR-1, 

Amdt  1,  CANCELLED 
Belleville,  IL,  Scott  AFB/Midamerica,  ILS 

RWY  14R,  Orig,  CANCELLED 
Belleville,  IL,  Scott  AFB/Midamerica,  iLS 

RWY  32L,  Orig,  CANCELLED 


Belleville,  IL,  Scott  AFB/Midamerica,  NDB 

RWY  32L,  Orig,  CANCELLED 
Belleville,  IL,  Scott  AFB/Midamerica.  GPS 

RWY  14  R,  Orig,  CANCELLED 
Belleville.  IL.  Scott  AFB/Midamerica.  GPW 

RWY  32L.  Orig,  CANCELLED 
Chicago/Romeoville,  IL.  Lewis  University. 

GPS  RWY  9,  Orig 
Chicago/Romeoville.  IL.  Lewis  University. 

GPS  RWY  27,  Amdt  2 
Huntington.  IN,  Huntington  Muni,  VOR/ 

DME-A.  Orig 
Terre  Haute,  IN.  Sky  King,  VOR-B,  Orig 
Ankeny,  lA,  Ankeny  Regional,  GPS  RWY  36, 

Amdtl 
Rock  Rapids,  lA.  Rock  Rapids  Muni,  NDG 

RWY  16,  Amdt  2 
Rock  Rapids,  lA,  Rock  Rapids  Muni,  GPS 

RWY  16,  Orig 
Rock  Rapids,  lA,  Rock  Rapids  Muni,  GPS 

RWY  34.  Orig 
Baton  Rouge,  LA,  Baton  Rouge  Metropolitan/ 

Ryan  Field,  RADAR-1,  Amdt  10 
Lake  Charles,  LA,  Chennault  Intl,  VOR  OR 

GPS  RWY  33L,  Amdt  3 
Lake  Charles,  LA,  Chennault  Intl,  ILS  RWY 

15R,  Amdt  4 
Lake  Charles,  LA,  Chennault  Intl.  RADAR-1, 

Amdtl 
Duluth.  MN,  Duluth  Intl,  GPS  RWY  21,  Orig 
International  Falls,  MN,  Falls  Intl,  VOR  OR 

GPS  RWY  13,  Amdt  13 
International  Falls,  MN.  Falls  Intl.  VOR  RWY 

31,  Amdt  15 
International  Falls,  MN,  Falls  Intl,  VOR/DME 

OR  TACAN  RWY  31,  Amdt  4 
International  Falls,  MN,  Falls  Intl,  LOC  BC 

RWY  13,  Amdt  9 
International  Falls,  MN,  Falls  Intl.  NDB  OR 

GPS  RWY  31.  Amdt  8 
International  Falls.  MN.  Falls  Intl,  ILS  RWY 

31.  Amdt  8 
Little  Falls.  MN.  Little  Falls-Morrison 

County,  NDB  RWY  30.  Amdt  6 
Little  Falls,  MN,  Little  Falls-Momson 

County,  GPS  RWY  30,  Orig 
Jackson,  MS,  Jackson  Intl,  GPS  RWY  16L. 

Orig 
Jackson,  MS,  Jackson  Intl,  GPS  RWY  16R. 

Orig 
Jackson,  MS,  Jackson  Intl,  GPS  RWY  34L 

Orig 
Jackson,  MS,  Jackson  Intl,  GPS  RWY  34R. 

Orig 
Fort  Leonard  Wood,  MO,  WajTiesville 

Regional  Airport  at  Forney  Field,  NDB/ 

DME  RWY  14,  Amdt  1 
Lexington,  NC,  Davidson  County.  VOR/DME 

OR  GPS  RWY  8,  Amdt  6.  CANCELLED 
Lexington,  NC,  Davidson  County.  NDB  RWY 

8,  Amdt  5,  CANCELLED 
Lexington,  NC,  Davidson  County,  VOR  OR 

GPS-A,  Amdt  4A.  CANCELLED 
Cleveland,  OH,  Cleveland-Hopkins  Intl,  ILS 

RWY  23L.  Amdt  17 
Cleveland,  OH,  Geveland-Hopkins  Intl, 

VOR/DME  RNAV  OR  GPS  RWY  10,  Amdt 

12 
Columbus,  OH,  Ohio  State  Universitv,  GPS 

RWY  27L,  Amdt  1 
Hartsville,  SC,  Harts ville  Muni,  GPS  RWY  3, 

Orig 
Hartsville,  SC.  Hartsville  Muni,  GPS  RWY  21, 

Orig 
Walterboro,  SC,  Waterboro  Muni.  GPS  RWY 

5.  Orig 
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Walterb'-o,  SC,  Walterboro  Muni.  GPS  RWY 

17,  Orig 

Walterboro,  SC.  Walterboro  Muni,  GPS  RWY 

23,  Orig 
Walterboro.  SC.  Walterboro  Muni.  GPS  RWY 

35,  Orig 
Midland.  TX,  Midland  Intl,  VOR/DME  RNAV 

RWY  16R,  Amdt  3 
Midland,  TX.  Midland  Intl.  VOR/DME  RNAV 

RWY  34L,  Amdt  2 
Midland.  TX.  Midland  Intl,  GPS  RWY  16R. 

Orig 
Midland.  TX,  Midland  Intl,  GPS  RWY  34L. 

Orig 
Midland.  TX,  Midland  Intl.  RADAR-1.  Amdt 

5 
Portage,  WI,  Portage  Muni.  VOR/DME  OR 

GPS-A,  Amdt  6 
Portage,  WI,  Portage  Muni.  VOR/DME  RNAV 

OR  GPS  RWY  17.  Amdt  4 

...Effective  15  July  1999 

Decatur.  AL,  Pryor  Field  Regional.  GPS  RWY 

18.  Orig 

Griffin,  GA,  Griffin-Spalding  County,  GPS 

RWY  14,  Orig 
Griffin,  GA.  Griffin-Spalding  County,  GPS 

RWY  32,  Orig 
Murray,  KY,  Kyle-Oakley  Field,  GPS  RWY  5, 

Amdt  1 
Murray.  KY,  Kyle-Oakley  Field,  GPS  RWY 

23,  Amdt  1 

Note:  The  FAA  published  the  following 
amendments  in  Docket  No.  29487,  Amdt  No. 
1919  to  Part  97  of  the  Federal  Aviation 
Regulations  (64  FR  13336,  dated  Thursday, 
March  18,  1999).  under  sections  97.23;  97.27; 
97.29  and  97.33  effective  May  20. 1999, 
which  are  hereby  changed  to  read  as  follows: 
Fort  Huachuca/Sierra  Vista,  AZ,  Sierra  Vista 

Muni-Libby  AAF,  VOR  RWY  26,  Amdt  3 
Fort  Huachuca/Sierra  Vista,  AZ,  Sierra  Vista 

Muni-Libby  AAF,  NDB  RWY  26,  Amdt  3 
Fort  Huachuca/Sierra  Vista,  AZ,  Sierra  Vista 

Muni-Libby  AAF,  ILS  RWY  26.  Amdt  2 
Fort  Huachuca/Sierra  Vista,  AZ,  Sierra  Vista 

Muni-Libby  AAF,  GPS  RWY  26,  Orig 

[FR  Doc.  99-8917  Filed  4-9-99;  8:45  am] 
aUXMO  CODE  4aiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  29522;  Amdt.  No.  1925] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procedures 
(SIAP's)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  becatise  of  changes 


occiiiring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  tiie  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located 

By  Subscription — Copies  of  all  SIAP's, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Docimients, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  SIAP's.  The  complete  regulatory 
description  of  each  SIAP  is  contained  in 
official  FAA  form  documents  which  are 
incorporated  by  reference  in  this 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  14  CFR  97.20  of  the 
Federal  Aviation  Regulations  (FAR). 
The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 


Materieds  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAP's,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  sections,  with  the  types 
and  effective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  niunber. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAP's  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Procedures  (TERPS).  In 
developing  tiiese  SIAPs,  the  TERPS 
criteria  were  applied  to  the  conditions 
existing  or  anticipated  at  the  affected 
airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  eqiupped  with  a 
Global  Positioning  System  (GPS)  and  or 
Flight  Management  System  (FMS) 
equipment.  In  consideration  of  the 
above,  the  applicable  SIAP's  will  be 
altered  to  include  "or  GPS  OR  FMS"  in 
the  tide  without  otherwise  reviewing  or 
modifying  the  procedure.  (Once  a  stand 
alone  GPS  or  FMS  procedure  is 
developed,  the  procedm«  title  will  be 
altered  to  remove  "or  GPS  or  GMS" 
from  these  non-localizer,  non-precision 
instrument  approach  procedure  titles.) 

The  FAA  has  determined  through 
extensive  analysis  that  ctirrent  SIAP's 
intended  for  use  by  Area  Navigation 
(RNAV)  equipped  aircraft  can  be  flown 
by  aircraft  utilizing  various  other  types 
of  navigational  equipment.  In 
consideration  of  the  above,  those  SIAP's 
ciurentiy  designated  as  "RNAV"  will  be 
redesignated  as  "VOR/DME  RNAV" 
without  otherwise  reviewing  or 
modifying  the  SIAP's. 

Because  of  the  close  and  immediate 
relationship  between  these  SIAP's  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are,  impracticable  and 
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contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

Ckindusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cuirent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washinton,  DC  on  April  2, 1999. 
L.  Nicholas  Lacey, 
Director,  Flight  Standards  Service. 

Adoption  of  tiie  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113-40114,  40120,  44502,  44514,  44701, 
44719,  44721-44722. 

2.  Amend  97.23,  97.27,  97.33  and 
97.35,  as  appropriate,  by  adding, 
revising,  or  removing  the  following 
SIAP's,  effective  at  0901  UTC  on  the 
dates  specified: 

...Effective  May  20, 1999 

Bettles,  AK,  NBD  OR  GPS-A,  Amdt  8 

CANCELLED 
Bettles,  AK,  NDB-A,  Amdt  8 
Cold  Bay,  AK,  Cold  Bay,  VOR/DME  OR 

TACAN  OR  GPS-A,  Orig-A  CANCELLED 
Cold  Bay,  AK,  Cold  Bay,  VOR/DME  OR 

TACAN-A,  Orig-A 
Dead  Horse,  AK,  NDB  OR  GPS-A,  Amdt  2A, 

CANCELLED 
Dead  Horse,  AK,  NDB-A,  Amdt  2A 
Kenai,  AK,  Kenai  Muni,  NDB  OR  GPS-A, 

Amdt  3.  CANCELLED 
Kenai,  AK,  Kenai  Mimi,  NDB-A,  Amdt  3 
King  Salmon,  AK,  King  Salmon,  VOR  OR 

TACAN  OR  GPS  RWY  11,  Amdt  11, 

CANCELLED 


King  Salmon,  AK,  King  Salmon,  VOR  OR 

TACAN  RWY  11.  Amdt  11 
King  Salmon,  AK,  King  Salmon,  VOR  OR 

TACAN  OR  GPS  RWY  29  Amdt  8, 

CANCELLED 
King  Salmon,  AK,  King  Salmon.  VOR  OR 

TACAN  RWY  29.  Amdt  8 
Kotzebue,  AK,  Kotzebue/Ralph  Wien 

Memorial,  NDB  OR  GPS-A,  Orig, 

CANCELLED 
Kotzebue,  AK,  Kotzebue/Ralph  Wien 

Memorial,  NDB-A,  Orig 
Port  Heiden,  AK.  Port  Heiden,  NBD/DME  OR 

GPS  RWY  5,  Amdt  1  CANCELLED 
Port  Heiden,  AK,  Port  Heiden,  NBD/DME 

RWY  5,  Amdt  1 
Port  Heiden,  AK,  Port  Heiden,  NBD/DME  OR 

GPS  RWY  13.  Amdt  1  CANCELLED 
Port  Heiden,  AK,  Port  Heiden,  NBD/DME 

RWY  13,  Amdt  1 
Talkeetna,  AK,  Talkeetna,  VOR  OR  GPS-A, 

Amdt  9A,  CANCELLED 
Talkeetna,  AK,  Talkeetna,  VOR-A,  Amdt  9A 
Bakersfield,  CA,  Meadows  Field,  VOR  OR 

GPS  RWY  30R,  Amdt  7,  CANCELLED 
Bakersfield,  CA,  Meadows  Field,  VOR  RWY 

30R,  Amdt  7 
Crescent  City.  CA,  Jack  McNamara  Field, 

VOR/DME  OR  GPS  RWY  11.  Amdt  12, 

CANCELLED 
Crescent  City,  CA,  Jack  McNamara  Field, 

VOR/DME  RWY  11,  Amdt  12 
Crescent  City,  CA,  Jack  McNamara  Field, 

VOR/DME  OR  GPS  RWY  35,  Amdt  10, 

CANCELLED 
Crescent  City,  CA,  Jack  McNamara  Field, 

VOR/DME  RWY  35.  Amdt  10 
Oakdale,  CA,  Oakdale,  VOR  OR  GPS  RWY 

10,  Amdt  SB,  CANCELLED 
Oakdale,  CA,  Oakdale,  VOR  RWY  10,  Amdt 

5B 
Oakland,  CA,  Metropolitan  Oakland  Intl, 

VOR/DME  or  GPS  RWY  27L,  Amdt  lOA, 

CANCELLED 
Oakland,  CA,  Metropolitan  Oakland  Intl, 

VOR/DME  RWY  27L,  Amdt  lOA 
Oroville,  CA.  Oroville  Muni,  NDB  OR  GPS 

RWY  1,  Amdt  2  A  CANCELLED 
Oroville,  CA,  Oroville  Muni,  NDG  RWY  1, 

Amdt2A 
Zephyrhills,  FL.  Zephyrhills  Mimi.  NDB  OR 

GPS  RWY  4,  Orig,  CANCELLED 
Zephyrhills,  FL,  Zephyrhills  Muni,  NDB 

RWY  4.  Orig 
Denison,  lA,  Denison  Muni,  NDB  OR  GPS 

RWY  30,  Amdt  4A,  CANCELLED 
Denison,  LA,  Denison  Muni,  NDB  RWY  30. 

Amdt4A 
Maquoketa,  lA,  Maquoketa  Muni,  NBD  OR 

GPS  RWY  15,  Amdt  2B  CANCELLED 
Maquoketa,  lA,  Maquoketa  Muni,  NBD  RWY 

15,  Amdt  2B 
Rock  Rapids,  lA,  Rock  Rapids  Muni,  NBD  OR 

GPS  RWY  16,  Amdt  1,  CANCELLED 
Rock  Rapids,  lA,  Rock  Rapids  Muni,  NBD 

RWY  16,  /Vmdt  1 
Chicago/Romeo ville,  EL,  Lewis  University, 

VOR  OR  GPS  RWY  9,  Amdt  1. 

CANCELLED 
Chicago/Romeoville,  IL,  Lewis  University, 

VOR  RWY  9,  Amdt  1 
Little  Falls,  MN,  Little  Falls-Monison 

County,  NBD  OR  GPS  RWY  30,  Amdt  5, 

CANCELLED 
Little  Falls,  MN,  Little  Falls-Morrison 

County,  NBD  RWY  30,  Amdt  5 


Jackson,  MS,  Jackson  Intl,  NDB  OR  GPS  RWY 

16L,  Amdt  4A.  CANCELLED 
Jackson,  MS,  Jackson  Intl,  NDB  RWY  16L, 

Amdt4A 
Roxtwro,  NC,  Roxboro/Person  County,  NBD 

OR  GPS  RWY  6,  Amdt  3,  CANCELLED 
Roxboro,  NC,  Roxboro/Person  County,  NBD 

RWY  6,  Amdt  3 
Bartlesville,  OK,  Bartlesville  Muni.  VOR  OR 

GPS  RWY  17,  Amdt  10.  CANCELLED 
Bartlesville,  OK.  Bartlesville  Muni.  VOR 

RWY  17,  Amdt  10 
Bartlesville.  OK,  Bartlesville  Muni,  VOR/ 

DME  OR  GPS  RWY  35,  Amdt  5, 

CANCELLED 
Bartlesville,  OK.  Bartlesville  Muni.  VOR/ 

DME  RWY  35.  Amdt  5 
Clinton,  OK,  Clinton-Sherman,  VOR  OR  GPS 

RWY  35L,  Amdt  11  A,  C/VNCELLED 
Clinton,  OK,  Qinton-Sherman,  VOR  RWY 

35L,  Amdt  11 A 
Columbia,  SC,  Coliunbia  Metropolitan.  VOR/ 

DME  RNAV  OR  GPS  RWY  5,  Orig-B, 

CANCELLED 
Columbia,  SC,  Columbia  Metropolitan,  VOR/ 

DME  RNAV  RWY  5,  Orig-B 
Walterboro,  SC,  Walterboro  Muni,  NDB  OR 

GPS  RWY  23,  Amdt  11  A,  CANCELLED 
Walterboro,  SC,  Walterboro  Muni,  NDB  RWY 

23,  Amdt  llA 
College  Station,  TX.  College  Station 

Easterwood  Field,  VOR  OR  TACAN  OR 

GPS  RWY  10,  Amdt  18A,  CANCELLED 
College  Station,  TX,  College  Station 

Easterwood  Field,  VOR  OR  TACAN  RWY 

10,  Amdt  18A 
College  Station,  TX,  College  Station 

Easterwood  Field,  NDB  OR  GPS  RWY  34. 

Amdt  llB.  CANCELLED 
College  Station.  TX,  College  Station 

Easterwood  Field,  NDB  RWY  34,  Amdt  llB 
Wise,  VA,  Lonesome  Pine,  VOR/DME  RNAV 

OR  GPS  RWY  24,  Amdt  2,  CANCELLED 
Wise,  VA,  Lonesome  Pine.  VOR/DME  RNAV 

RWY  24,  Amdt  2 
Casper,  WY,  Natrona  County  Intl,  VOR/DME 

OR  GPS  RWY  3,  /Vmdt  3,  CANCELLED 
Casper,  WY.  Natrona  County  Intl,  VOR/DME 

RWY  3,  Amdt  3 

(FR  Doc.  99-8918  Filed  4-9-«9;  8:45  am) 

BtLUNG  CODE  4n»-13-« 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  PART  12 

[T.0.99— 35] 
RIN1S15-^C46 

Import  Restrictions  Imposed  On 
Byzantine  Ecclesiastical  and  Ritual 
Ethnological  Material  from  Cyprus 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACnON:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  by  imposing 
emergency  import  restrictions  on  certain 
ecclesiastical  and  ritual  ethnological 
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material  from  Cyprus  representing  the 
Byzantine  period,  ranging  in  date  from 
approximately  the  4th  century  A.D. 
through  approximately  the  15th  century 
A.D.  These  restrictions  are  being 
imposed  pursuant  to  a  determination  of 
the  United  States  Information  Agency 
issued  under  the  terms  of  the 
Convention  on  Cultural  Property 
Implementation  Act  in  accordance  with 
the  United  Nations  Educational, 
Scientific  and  Cultural  Organization 
(UNESCO)  Convention  on  the  Means  of 
Prohibiting  and  Preventing  the  Illicit 
Import,  Expoit  and  Transfer  of 
Ownership  of  Cultural  Property.  The 
dociunent  contains  the  Designated  List 
describing  the  Byzantine  ecclesiastical 
and  ritual  ethnological  material  from 
Cyprus  to  which  the  restrictions  apply. 
EFFECTIVE  DATE:  April  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
(Legal  Aspects)  Donnette  Rimmer, 
Intellectual  Property  Rights  Branch 
(202)  927-2273;  (Operational  Aspects) 
Joan  E.  Sebenaler,  Trade  Operations 
(202) 927-0402. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  value  of  cultural  property, 
whether  archaeological  or  ethnological 
in  natiue,  is  immeasurable.  Such  items 
often  constitute  the  very  essence  of  a 
society  and  convey  important 
information  concerning  a  people's 
origin,  history,  and  traditional  setting. 
The  importance  ^d  popularity  of  such 
items  regrettably  makes  them  targets  of 
theft,  encourages  clandestine  looting  of 
archaeological  sites,  and  results  in  their 
illegal  export  and  import. 

The  U.S.  shares  in  the  international 
concern  for  the  need  to  protect 
endangered  cultural  property.  The 
appearance  in  the  U.S.  of  stolen  or 
illegally  exported  artifacts  from  other 
countries  where  there  has  been  pillage 
has.  on  occasion,  strained  our  foreign 
and  cultiu'al  relations.  This  situation, 
combined  with  the  concerns  of 
museum,  archaeological,  and  scholarly 
communities,  was  recognized  by  the 
President  and  Congress.  It  became 
apparent  that  it  was  in  the  national 
interest  for  the  U.S.  to  join  with  other 
countries  to  control  illegal  trafficking  of 
such  articles  in  international  commerce. 

The  U.S.  joined  international  efforts 
and  actively  participated  in 
deliberations  resulting  in  the  1970 
UNESCO  Convention  on  the  Means  of 
Prohibiting  and  Preventing  the  Illicit 
Import,  Export  and  Transfer  of 
Ownership  of  Cultural  Property  (823 
U.N.T.S.  231  (1972)).  U.S.  acceptance  of 
the  1970  UNESCO  Convention  was 
codified  into  U.S.  law  as  the 


"Convention  on  Cultxiral  Property 
Implementation  Act"  (Pub.  L.  97-446, 
19  U.S.C.  2601  et  seq.)  ("the  Act").  This 
was  done  to  promote  U.S.  leadership  in 
achieving  greater  international 
cooperation  towards  preserving  cvdtural 
treasures  that  are  of  importance  to  the 
nations  from  where  they  originate  and 
to  achieving  greater  international 
understanding  of  mankind's  common 
heritage. 

During  the  past  several  years,  import 
restrictions  have  been  imposed  on 
archaeological  and  ethnological  artifacts 
of  a  number  of  signatory  nations.  These 
restrictions  have  been  imposed  either  as 
a  result  of  requests  for  emergency 
protection  received  from  those  nations 
or  pursuant  to  bilateral  agreements 
between  the  United  States  and  other 
countries. 

This  dociunent  amends  the 
regulations  by  adding  additional 
ethnological  artifacts  to  the  list  of 
articles  for  which  importation 
restrictions  exist. 

Cjrprus 

Under  §  303(a)(3)  of  the  Cultural 
Property  Implementation  Act  (19  U.S.C. 
2602(a)(3)),  Cyprus,  a  State  Party  to  the 
1970  UNESCO  Convention,  asked  the 
U.S.  Government  to  impose  import 
restrictions  on  certain  categories  of 
archeological  and/ or  ethnological 
material  the  pillage  of  which,  it  was 
alleged,  jeopardizes  the  national 
cultural  patrimony  of  Cyprus.  Notice  of 
receipt  of  this  request  was  published  by 
the  United  States  Information  Agency 
(USIA)  in  the  Federal  Register  (63  FR 
49154)  on  September  14,  1998. 

The  request  was  forwarded  to  the 
Cultural  Property  Advisory  Committee, 
which  conducted  a  review  and 
investigation  and  submitted  its  report  in 
accordance  with  the  provisions  of  19 
U.S.C.  2605(f)  to  the  Deputy  Director, 
USIA.  Pursuant  to  the  provisions  of  19 
U.S.C.  2603(a)(3),  the  Committee  found 
the  situation  in  Cyprus  to  be  an 
emergency,  and  recommended  that 
emergency  import  restrictions  be 
imposed  on  certain  Byzantine  ritual  and 
ecclesiastical  ethnological  material  from 
Cyprus.  The  Deputy  Director,  pursuant 
to  the  authority  vested  in  him  under 
Executive  Order  12555  and  USIA 
Delegation  Order  86-3,  considered  the 
Committee's  recommendations  and  on 
March  4, 1999,  the  Acting  Director  made 
the  determination  that  emergency 
import  restrictions  be  applied. 

The  Commissioner  of  Customs,  in 
consultation  with  the  Acting  Director  of 
the  USIA,  has  developed  a  list  of  types 
of  covered  ritual  and  ecclesiastical 
ethnological  material  from  Cyprus 
representing  the  Byzantine  period.  The 


materials  on  this  list  are  subject  to 
§  12.104a(b),  Customs  Regulations  (19 
CFR  12.104a(b)).  As  provided  in  19 
U.S.C.  2601  et  seq.,  and  §  12.104a(b), 
Customs  Regulations,  listed  materials 
from  this  area  may  not  be  imported  into 
the  U.S.  unless  accompanied  by 
docimientation  certifying  that  the 
material  left  Cyprus  legally  and  not  in 
violation  of  the  laws  of  Cyprus. 

In  the  event  an  importer  caimot 
produce  the  certificate,  documentation, 
or  other  evidence  required  by  §  12.104c, 
Customs  Regulations  (19  CFR  12.104c) 
at  the  time  of  making  entry,  §  12.104d, 
Customs  Regulations  (l9  CFR  12.104d) 
provides  that  the  port  director  shall  take 
custody  of  the  material  until  the 
certificate,  documentation,  or  evidence 
is  presented.  Section  12.104e  provides 
that  if  the  importer  states  in  writing  that 
he  will  not  attempt  to  secure  the 
required  certificate,  documentation,  or 
evidence,  or  the  importer  does  not 
present  the  required  certificate, 
documentation,  or  evidence  to  Customs 
within  the  time  provided,  the  material 
shall  be  seized  and  summarily  forfeited 
to  the  U.S.  in  accordance  with  the 
provisions  of  Part  162,  Customs 
Regulations  (19  CFR  Part  162). 

List  of  Ecclesiastical  and  Ritual 
Ethnological  Material  fitim  Cyprus 
Representing  the  Bjrzantine  Period 

Ecclesiastical  and  ritual  ethnological 
material  from  Cyprus  representing  the 
Byzantine  period  dating  from 
approximately  the  4th  centmy  A.D. 
through  the  15th  century  A.D.,  includes 
the  categories  listed  below.  The 
following  list  is  representative  only. 

/.  Metal 

A.  Bronze 

Ceremonial  objects  include  crosses, 
censers  (incense  biuners),  rings,  and 
buckles  for  ecclesiastical  garments.  The 
objects  may  be  decorated  with  engraved 
or  modeled  designs  or  Greek 
inscriptions.  Crosses,  rings  and  buckles 
are  often  set  With  semi-precious  stones. 

B.  Lead 

Lead  objects  date  to  the  Byzantine 
period  and  include  ampulla  (small 
bottle-shaped  forms)  used  in  religious 
observance. 

C.  Silver  and  Gold 

Ceremonial  vessels  and  objects  used 
in  ritual  and  as  components  of  church 
treasure.  Ceremonial  objects  include 
censers  (incense  burners),  book  covers, 
liturgical  crosses,  archbishop's  crowns, 
buckles,  and  chests.  These  are  often 
decorated  with  molded  or  incised 
geometric  motifs  or  scenes  from  the 
Bible,  and  encrusted  with  semi-precious 
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or  precious  stones.  The  gems  themselves 
may  be  engraved  with  religious  figures 
or  inscriptions.  Chiut;h  treasiu*  may 
include  all  of  the  above,  as  well  as  rings, 
earrings,  and  necklaces  (some  decorated 
with  ecclesiastical  themes)  and  other 
implements  (e.g.,  spoons). 

n.Wood 

Artifacts  made  of  wood  are  primarily 
those  intended  for  ritual  or 
ecclesiastical  use  during  the  Bjrzantine 
period.  These  include  painted  icons, 
painted  wood  screens  (iconstasis), 
carved  doors,  crosses,  painted  wooded 
beams  from  churches  or  monasteries, 
thrones,  chests  and  musical 
instruments.  Religious  figiu«s  (Christ, 
the  Apostles,  the  Virgin,  and  others) 
predominate  in  the  painted  and  carved 
figural  decoration.  Ecclesiastical 
furniture  and  architectural  elements 
may  also  be  decorated  with  geometric  or 
floral  designs. 

m.  Ivory  and  Bone 

Ecclesiastical  and  ritual  objects  of 
ivory  and  bone  boxes,  plaques, 
pendants,  candelabra,  stamp  rings, 
crosses.  Carved  and  engraved  decoration 
includes  religious  figures,  scenes  from 
the  Bible,  and  floral  and  geometric 
designs. 

IV.  Glass 

Ecclesiastical  objects  such  as  lamps 
and  ritual  vessels. 

V.  Textiles — Ritual  Garments 

Ecclesiastical  garments  and  other 
ritual  textiles  from  the  Byzantine 
period.  Robes,  vestments  and  altar 
clothes  are  often  of  a  fine  fabric  and 
richly  embroidered  in  silver  and  gold. 
Embroidered  designs  include  religious 
motifs  and  floral  and  geometric  designs. 


VI.  Stone 

A.  Wall  Mosaics 

Dating  to  the  Byzantine  period,  wall 
mosaics  are  found  in  ecclesiastical 
buildings.  These  generally  portray 
images  of  Christ,  Archangels,  and  the 
Apostles  in  scenes  of  Biblical  events. 
Surrounding  panels  may  contain 
animal,  floral,  or  geometric  designs. 

B.  Floor  Mosaics 

Floor  mosaics  from  ecclesiastical 
contexts.  Examples  include  the  mosaics 
at  Nea  Paphos,  Kourion,  Kouklia, 
Chrysopolitissa  Basilica  and 
Campanbpetra  Basilica.  Floor  mosaics 
may  have  animal,  floral,  geometric 
designs,  or  inscriptions. 

Vn.  Frescoes/Wall  Painting 

Wall  paintings  from  the  Byzantine 
period  religious  structures  (churches, 
monasteries,  chapels,  etc.)  Like  the 
mosaics,  wall  paintings  generally 
portray  images  of  Christ,  Archangels, 
and  the  Apostles  in  scenes  of  Biblical 
events.  Surrounding  paintings  may 
contain  animal,  floral,  or  geometric 
designs. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date 

This  amendment  is  being  made 
without  notice  or  public  procedure, 
piirsuant  to  5  U.S.C.  553(b)(B),  because 
the  action  being  taken  is  of  an 
emergency  natiu«  and  such  notice  or 
public  procedme  would  be 
impracticable  and  contrary  to  the  public 
interest.  For  the  same  reasons,  pursuant 
to  5  U.S.C.  553(d)(3),  a  delayed  effective 
date  is  not  required. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  do  not  apply. 


Executive  Order  12866 

This  amendment  does  not  meet  the 
criteria  of  a  "significant  regulatory 
action"  as  described  in  E.0. 12866. 

Drafting  Information 

The  principal  author  of  this  docimient 
was  Keith  B.  Rudich,  Esq.,  Regulations 
Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 

list  of  Subiects  in  19  CFR  Part  12 

Customs  duties  and  inspections. 
Imports,  Cultiu^  property. 

Amendment  to  the  Regulations 

Accordingly,  Part  12  of  the  Customs 
Regulations  (19  CFR  Part  12)  is 
amended  as  set  forth  below: 

PART  12— {AMENDED] 

1.  The  general  authority  and  specific 
authority  citation  for  Part  12,  in  part, 
continue  to  read  as  follows: 

Authority:  5  U.S.C.  301. 19  U.S.C.  66. 1202 
(General  Note  20,  Haimonized  Tariff 
Schedule  of  the  United  States  (HTSUS)), 
1624; 

***** 

Sections  12.104  through  12.104i  also 

issued  under  19  U.S.C.  2612; 

***** 

2.  In  §  12.104g(b)  the  list  of  emergency 
actions  imposing  import  restrictions  on 
described  articles  of  cultural  property  of 
State  Parties  is  amended  by  adding 
Cyprus  in  appropriate  alphabetical 
order  as  follows: 

S12.104g    Spedfic  Nmiis  or  eategorie* 
dMignat*d  trf  agreements  or  emergency 

•CtkNM. 


(b) 


State  party 


Cultural  property 


T.D. 
numtier 


Cyprus 


Byzantine  ecclesiastical  and  ritual  ethnological  materials  from 
Cyprus. 


9^-35 


Approved:  March  30. 1999. 
Raymond  W.  Kelly, 
Commissioner  of  Customs. 

Dennis  M.  O'Connell, 

Acting  Deputy  Assistant  Secretary  of  the 

Treasury. 

[FR  Doc.  99-8992  Filed  4-9-99;  8:45  am] 

BILLINQ  COOE  4820-02-P 


DEPARTMENT  OF  STATE 

22  CFR  Parte  121, 123, 124  and  126 

[Public  Notice  3026] 

Amandmante  to  tha  Intamatlonal 
Traffic  In  Arma  Ragulationa 

AGENCY:  Bureau  of  Political-Military 
Affairs,  State. 


ACnON:  Final  rule. 


SUMMARY:  The  President  of  the  United 
States  at  the  1998  Summit  of  the 
Americas  in  Santiago,  Chile,  discussed 
with  the  Summit  leaders  the  importance 
of  strengthening  protections  against  the 
new  transnational  threats  facing  the 
region,  including  the  production, 
distribution,  and  abuse  of  narcotics. 
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illegal  arms  trafficking  and  terrorism.  To 
combat  these  threats  and  to  strengthen 
the  hemisphere's  common  security,  the 
President  agreed  to  implement  model 
regulations  on  commercial  arms 
transfers.  In  furtherance  of  this 
objective,  the  Secretaries  of  State, 
Commerce  and  Treasury  are  directed  to 
implement  the  Model  Regulations  for 
the  Control  of  the  International 
Movement  of  Firearms,  Their  Parts  and 
Components,  and  Ammimition  ("Model 
Regulations").  In  responding  to  the 
President's  directive,  the  ITAR  was 
reviewed  and  it  was  determined  that  the 
predominant  sections  requiring  change 
are  the  US  Munitions  List  (USML),  the 
Canadian  exemption,  and  the  personal 
use  exemption  for  firearms  and 
ammimition.  Review  of  the  Canadian 
exemption  resulted  in  removal  of  the 
exemption  for  several  USML  items, 
including  all  Category  I  firearms  and 
Category  III  ammunition  for  the  firearms 
in  Category  I.  It  was  also  determined 
that  the  language  should  be  revised  to 
seek  better  understanding  and 
compliance  by  US  exporters  of  the 
current  requirements  of  the  ITAR  and 
AECA  when  using  the  existing 
exemption:  specifically,  those  of  Part 
123  dealing  with  reexport  or  retraiisfer, 
and  congressional  notifications,  and  of 
Part  124  that  any  production  of  a  USML 
article  in  Canada  requires  prior  written 
approval  in  accordance  with  Part  124  of 
the  ITAR.  In  carrying  out  these 
initiatives,  §§121.1, 121.9, 123.17, 
124.13  and  126.5  of  the  International 
Traffic  in  Arms  Regulations  (ITAR)  are 
being  amended. 
EFFECTIVE  DATE:  April  12,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Biancaniello,  Deputy  Director  Licensing, 
Office  of  Defense  Trade  Controls, 
Department  of  State,  Phone  (703)  812- 
2568  or  Fax  (703)  875-6647. 
SUPPLEMENTARY  INFORMATION:  This 
amendment,  in  addition  to  responding 
to  the  President's  directive  on 
implementing  the  "Model  Regulations," 
requires  a  license  for  additional  critical 
military  technologies  identified  on  the 
USML  and  provides  specific  regulatory 
references  to  ensure  proper  compliance 
is  exercised  over  the  export  of  all  items 
covered  by  the  USML.  'The  amendments 
also  enhance  State's  ability  to  more 
efficiently,  accurately  and  factually 
respond  to  inquiries  from  the  Congress. 
In  addition,  compliance  with  the 
regulations  will  be  enhanced,  since  the 
amendment  benefits  U.S.  Customs  in  its 
efforts  to  carry  out  enforcement 
activities  related  to  illegal  exports. 
Recent  escalation  in  defense  companies' 
voluntary  disclosures,  discussions  with 
the  Canadian  Government  and  the  use 


of  the  Canadian  exemption  by 
unregistered  companies  provides 
evidence  that  imauthorized  exports  are 
taking  place  both  from  the  US  and  by 
Canadian  persons  in  possession  of  US 
defense  articles  and  defense  services. 
Therefore,  revising  the  current  ITAR 
language  will  assist  in  preventing  future 
violations  by  companies  participating  in 
the  export,  directly  or  indirectly,  of  U.S. 
defense  articles  or  defense  services  to 
imauthorized  end-users  and  end-uses. 
Also,  the  lack  of  a  license  for 
transactions  currently  authorized  under 
§  126.5  has  eliminated  documentation, 
made  impossible  USG  review  of 
significant  transactions  and  increased 
the  difficulty  to  track,  interdict  or  verify 
the  end-use  and  end-user  violations. 
Therefore,  §  126.5  has  been  amended  to 
assist  U.S.  industry  by  providing  a 
better  understanding  of  when  a  license 
is  required,  when  the  exemption  can  be 
utilized,  and  the  criteria  for  use  of  the 
exemption.  These  changes  are  being 
made  in  consultation  with  the 
Government  of  Canada  in  order  to 
reduce  the  risks  of  illegal  trafficking.  To 
ensure  the  efficacy  of  this  amendment 
in  enhancing  compliance  with  the  ITAR 
and  the  AECA,  further  review  will  be 
conducted  during  the  next  several 
months  to  determine  whether  additional 
steps  are  necessary  to  ensure  that  the 
USG  is,  in  all  instances,  able  to  enforce 
the  defense  export  control  mandates 
established  in  the  law. 

To  carry  out  the  President's  Directive, 
ITAR  §  121.1,  Category  I,  Firearms,  is 
amended  to  move  firearms  spare  parts 
and  accessories  from  paragraph  (a)  to 
paragraph  (d)  and  to  move  techniceJ 
data  and  defense  services  currently  in 
paragraph  (d)  to  a  new  paragraph  (e).  In 
addition,  incorrect  cites  in  paragraph  (a) 
are  being  corrected.  Also,  §  121.9  is 
amended  to  exclude  from  the  USML 
certain  types  of  accessories  and 
attachments  for  firearms.  §  123.17  (a)  is 
amended  to  reduce  the  value  of  the 
parts  and  components  that  may  be 
shipped  subject  to  this  exemption  from 
$500  to  $100.  This  change  maintains  the 
original  intent  behind  the  exemption, 
which  was  to  provide  an  expeditious 
manner  for  exporters  to  replace  minor 
parts  (e.g.  springs,  nuts)  damaged  during 
the  initial  shipment,  while  maintaining 
controls  necessary  to  implement  the 
"Model  Regulations."  In  addition,  ITAR 
§  124.13  is  amended  to  require  a  license 
for  the  export  of  all  technical  data 
exported  for  use  in  the  manufacture  of 
defense  articles.  Also  being  amended  is 
§  126.5  of  the  ITAR.  The  amendment 
expands  the  defense  articles  and  related 
technical  data  that  are  not  exempt  from 
licensing  to  include  all  Category  I 


firearms  and  Category  III  ammunition 
for  such  firearms  and  certain  defense 
articles  and  related  technical  data 
defined  in  categories  IV,  XIII,  XIV,  and 
XV  of  the  USML.  Therefore,  the 
exemption  does  not  apply  to  the 
following  defense  articles,  defense 
services  and  related  technical  data  for 
the  following  items: 

(1)  Category  I — Firearms; 

(2)  Category  III  ammunition  for  the 
firearms  in  Category  I;  and 

(3)  Category  IV  (a),  (b),  (c),  (d),  (f)  and  (g)-7 
Launch  Vehicles,  Guided  Missiles,  Ballistic 
Missiles,  and  Rockets.  (This  does  not  include 
bombs,  grenades,  torpedoes,  depth  charges, 
land  and  naval  mines  in  IV  (a);  components, 
parts,  accessories  and  attachments  in  rV(h); 
and  related  technical  data  for  these  items 
covered  by  Part  125.);  and 

(4)  Nuclear  weapons  strategic  delivery 
systems  and  all  components,  parts, 
accessories,  attachments  specifically 
designed  for  such  systems  and  associated 
equipment; 

(5)  Naval  nuclear  propulsion  equipment 
listed  in  Category  VI(e);  and   . 

(6)  Aircraft  listed  in  Category  Vni(a);  and 

(7)  Category  Xra(b)  and  XUI(j)  (e.g.  stealth); 
and 

(8)  Toxicological  Agents  and  Equipment 
and  Radiological  Equipment  listed  in 
Category  XrV(a)  through  (d);  and 

(9)  Spacecraft,  Remote  Sensing  Satellites, 
and  Military  Communications  Satellites 
listed  in  Category  XV(a),  (b),  and  (c);  and 

(10)  Nuclear  Weapons  Design  and  Test 
Equipment  listed  in  Category  XVI;  and 

(11)  All  Classified  Articles,  Technical  Data 
and  Etefense  Services,  including  Category 
XVII;  and 

(12)  Submersible  and  oceanographic 
vessels  and  related  articles  listed  in  Category 
XX(a)  tlu-ough  (d);  and 

(13)  All  USML  items  and  related  technical 
data  identified  on  the  Missile  Technology 
Control  Regime  (MTCR)  Annex. 

The  amendment  also  states  the 
regulatory  sections  of  the  ITAR  that 
must  be  complied  with  when  using  the 
exemption. 

In  addition  to  amending  the  ITAR,  to 
fully  implement  the  "Model 
Regulations,"  the  Office  of  Defense 
Trade  Controls  has  modified  its  firearms 
licensing  practice?.  All  requests  for  a 
license  or  other  approval  to  export 
firearms  and/ or  ammunition  must  be 
accompanied  with  a  firm  order.  A  letter 
of  intent  will  no  longer  be  accepted  for 
any  firearms  and/or  ammunition 
request.  An  import  authorization  or  a 
certification  that  the  importing  country 
does  not  issue  import  authorizations 
must  also  accompany  all  requests.  DTC 
will  continue  the  policy  to  require  a    ^ 
Form  DSP-83  (Nontransfer  and  Use 
Certificate)  for  any  application  for  a 
quantity  of  50  or  more  firearms.  Any 
request  that  does  not  have  the  required 
documentation  will  be  subject  to  being 
Returned  Without  Action  (RWA). 
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However,  in  implementing  the  "Model 
Regulations,"  any  request  for 
authorization  to  export  to  an  OAS 
member  country  will  be  immediately 
RWA'd  if  the  request  does  not  include 
an  import  authorization.  Any  request  for 
relief  from  this  requirement  will  be 
denied.  The  current  OAS  member  states 
that  have  agreed  to  the  "Model 
Regulations"  are:  Antigua  and  Barbuda, 
Argentina,  The  Bahamas,  Barbados, 
Belize,  Bolivia,  Brazil,  Canada,  Chile, 
Colombia,  Costa  Rica,  Dominica, 
Dominican  Republic,  Ecuador,  EI 
Salvador,  Grenada,  Guatemala,  Guyana, 
Haiti,  Honduras,  Jamaica,  Mexico, 
Nicaragua,  Panama,  Paraguay,  Peru, 
Saint  Kitts  and  Nevis,  Saint  Lucia,  Saint 
Vincent  and  the  Grenadines,  Siuiname, 
Trinidad  and  Tobago,  United  States  of 
America,  Uruguay,  and  Venezuela. 

This  change  in  licensing  practices 
does  not  affect  any  change  in  any 
coxmtry's  status  as  an  ITAR  §  126.1 
proscribed  destination.  Also,  the 
validity  period  of  any  license  for  the 
export  of  firearms  and  ammunition  will 
be  adjusted  from  the  four-year  period 
stated  in  §  123.21  of  the  ITAR  to  reflect 
a  time  period  consistent  with  the 
validity  period  of  the  import 
authorization.  Applicants  may  continue 
to  use  valid  licenses  or  other  approvals 
imtil  all  the  authorized  material  has 
been  exported  or  tmtil  the  Ucense  has 
expired,  imless  otherwise  advised  by 
the  Office  of  Defense  Trade  Controls. 
Any  exporter  that  has  used  an 
exemption  that  no  longer  exists  in  the 
ITAR,  for  an  activity  that  will  continue 
following  this  publication,  has  30  days 
from  publication  of  this  notice  to  apply 
for  a  Ucense  or  other  approval.  Any 
previously  exempted  activity  for  which 
a  license  or  other  approval  has  not  been 
submitted  within  30  days  and  assigned 
a  DTC  case  number  must  cease  or  the 
U.S.  person  will  be  considered  to  be  in 
violation  of  the  AECA  and  the  ITAR. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and, 
thus,  is  excluded  from  the  procedures  of 
Executive  Order  12866  (68  FR  51735) 
and  5  U.S.C.  533  and  554,  but  has  been 
reviewed  internally  by  the  Department 
to  ensiue  consistency  with  the  purposes 
thereof.  This  amendment  has  been 
foimd  to  be  a  minor  rule  within  the 
meaning  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  Public  Law  104-121  ( the  "Act"). 
Interested  parties  are  invited  to  submit 
written  comments  to  the  Department  of 
State,  Office  of  Defense  Trade  Controls, 
ATTN:  RegiUatory  Change,  Room  200, 
SA-6,  Washington,  D.C.  20520-0602. 

List  of  Sul^ects  in  22  CFR  Part  121 

Arms  and  munitions,  Exports. 


Accordingly,  for  the  reasons  set  forth 
above.  Title  22,  Chapter  I,  Subchapter 
M,  Parts  121, 123, 124  and  126  are  being 
amended  as  follows: 

PART  121— THE  UNITED  STATES 
MUNITIONS  LIST 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  Sees.  2,  38,  and  71,  Pub.  L.  90- 
629,  90  Stat.  744  (22  U.S.C.  2752.  2778, 
2797);  E.O.  11958,  42  FR  4311;  3  CFR  1077 
Comp.,  p.  79;  22  U.S.C.  2658. 


2.  hi  §  121.1  Category  I- 
revlsed  to  read  as  follows: 


■Firearms  is 


§121.1    General.  TIM  UnttMl  State* 
MunftionaUst 


Category  I — ^Fireanns 

*(a)  Nonautomatic,  semi-automatic  and 
fully  automatic  firearms  to  caliber  .50 
inclusive.  (See  §  121.9  and  §§  123.17  and 
123.18  of  this  subchapter.) 

(b)  Riflescopes  manufactured  to  military 
specifications;  firearm  silencers  and 
suppressers,  including  flash  suppressors. 
(See  Category  Xn(c)  for  night  sitting 
devices.) 

*(c)  Insurgency -counterinsurgency  type 
firearms  or  other  weapons  having  a  special 
military  application  (e.g.  close  assault 
weapons  systems]  regardless  of  caliber. 

*(d)  Components,  parts,  accessories  and 
attachments  for  the  articles  in  paragraphs  (a) 
through  (c)  of  this  category.  All  the 
components,  parts,  accessories  and 
attachments  covered  by  this  paragraph, 
except  barrels,  cylinders,  receivers  (frames) 
or  complete  breach  mechanisms,  are  non- 
SME  (see  §  120.7). 

(e)  Technical  data  (as  defined  in  §  120.10 
of  this  subchapter)  and  defense  services  (as 
defined  in  §  120.9  of  this  subchapter)  directly 
related  to  the  defense  articles  enumerated  in 
paragraphs  (a)  through  (d)  of  this  category. 
(See  §  125.4  of  this  subchapter  for 
exemptions.)  Technical  data  directly  related 
to  the  manufacture  or  production  of  any 
defense  articles  enumerated  elsewhere  in  this 
category  that  are  designated  as  Significant 
Military  Equipment  (SME)  shall  itself  be 
designated  SME. 
***** 

3.  Section  121.9  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§121.9    nrearm*. 

(a)  Category  I  Includes  revolvers, 
pistols,  rifles,  carbines,  fully  automatic 
rifles,  submachine  guns,  machine 
pistols  and  machine  guns  to  .50 
inclusive.  It  includes  combat  shotgims. 
It  excludes  other  shotgims  with  barrels 
18"  or  longer,  BB,  pellet,  and  muzzle 
loading  (black  powder)  firearms.  It  also 
excludes  accessories  and  attachments 
for  firearms  that  do  not  enhance  the 
usefulness,  effectiveness,  or  capabilities 
of  the  firearm,  its  components  and  parts 


(e.g.  belts,  slings,  after  market  rubber 
grips,  cleaning  kits). 


PART  123-LICENSES  FOR  THE 
EXPORT  OF  DEFENSE  ARTICLES 

4.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority:  Sees.  2  and  38,  Pub.  L.  90-629, 
90  Stat.  744  (22  U.S.C.  2752.  2778);  22  U.S.C. 
2753;  E.O.  11958,  42  FR  4311;  3  CFR  1977 
Comp.,  p.  79;  22  U.S.C.  2658. 

4a.  Section  123.4  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 23.4    Tempofwy  import  llcenae 
exemptiona. 

(a)  District  Directors  of  Customs  shall 
permit  the  temporary  import  (and 
subsequent  export)  without  a  license, 
for  a  period  of  up  to  4  years,  of 
unclassified  U.S.-origln  defense  items 
(including  any  items  manufactured 
abroad  pursuant  to  U.S.  Government 
approval)  if  the  item  temporarily 
Imported: 

(1)  Is  serviced  (e.g.,  inspection, 
testing,  calibration  or  repair,  including 
overhaul,  reconditioning  and  one-to-one 
replacement  of  any  defective  items, 
parts  or  components,  but  excluding  any 
modifications,  enhancement,  upgrade  or 
other  form  of  alteration  or  improvement 
that  changes  the  basic  performance  of 
the  item),  and  is  subsequently  retvmed 
to  the  country  from  which  it  was 
Imported.  Shipment  may  be  made  by 
the  U.S.  importer  or  a  foreign 
government  representative  of  the 
country  from  which  the  goods  were 
imported;  or 

(2)  Is  to  be  enhanced,  upgraded  or 
incorporated  into  another  item  which 
has  already  been  authorized  by  the 
Office  of  liefense  Trade  Controls  for 
permanent  export;  or 

(3)  Is  imported  for  the  purpose  of 
exhibition,  demonstration  or  marketing 
in  the  United  States  and  is  subsequently 
returned  to  the  country  from  which  it 
was  imported;  or 

(4)  Has  been  rejected  for  permanent 
import  by  the  Department  of  the 
Treasury  and  is  being  retiuned  to  the 
coimtry  fit>m  which  it  was  shipped;  or 

(5)  Is  approved  for  such  import  under 
the  U.S.  Foreign  Military  Sales  (FMS) 
program  pursuant  to  an  executed  U.S. 
Department  of  Defense  Letter  of  Offer 
and  Acceptance  (LOA). 

•        •        •        *        * 

5.  Section  123.15  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  123.15    CongraaakMial  notlficatkNi  for 
Kcenaea.  . 

(a)*  *  • 

(b)  Persons  who  intend  to  export 
defense  articles  and  defense  services 
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pursuant  to  any  exemption  in  this 
subchapter  imder  the  circumstances 
described  in  the  first  sentence  of 
paragraph  (a)  of  this  section  must  notify 
the  Office  of  Defense  Trade  Controls  by 
letter  of  the  intended  export  and,  prior 
to  transmittal  to  Congress,  provide  a 
signed  contract  and  a  DSP-83  signed  by 
the  applicant,  the  foreign  consignee  and 
end-user. 

6.  Section  123.17  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 23.1 7    Exports  of  ftrearms  and 
ammunition. 

(a)  Except  as  provided  in  §  126.1  of 
this  subchapter,  District  Directors  of 
Customs  shall  permit  the  export  without 
a  license  of  components  and  parts  for 
Category  1(a)  firearms,  except  barrels, 
cylinders,  receivers  (frames)  or  complete 
breech  mechanisms  when  the  total 
value  does  not  exceed  $100  wholesale 
in  any  transaction. 


PART  124— AGREEMENTS,  OFF- 
SHORE PROCUREMENT  AND  OTHER 
DEFENSE  SERVICES 

7.  The  authority  citation  for  part  124 
continues  to  read  as  follows: 

Authority:  Sees.  2,  38,  and  71,  Pub.  L.  90- 
629,  90  Stat.  744  (22  U.S.C.  2752,  2778, 
2797);  E.O.  11958.  42  FR  4311;  3  CFR  1977 
Comp.,  f.  79;  22  U.S.C.  2658. 

9.  Section  124.13  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  1 24.1 3    Procurement  by  United  States      * 
persons  in  foreign  countries  (offshore 
procurement). 

*        *        «        •        * 

(e)  Licenses  issued  pursuant  to  this 
section  must  be  renewed  upon  their 
expiration  if  offshore  prociuement  is  to 
be  extended  beyond  the  period  of 
validity  of  the  original  approved  license. 
In  all  instances  a  license  for  offshore 
procurement  must  state  as  the  purpose 
"Offshore  procurement  in  accordance 
with  the  conditions  established  in  the 
ITAR,  including  §  124.13.  No  other  use 
will  be  made  of  the  technical  data."  If 
the  technical  data  involved  in  an 
offshore  procurement  arrangement  is 
otherwise  exempt  from  the  licensing 
requirements  of  this  subchapter  (e.g. 
§  126.4),  the  DSP-5  referred  to  in  the 
first  sentence  of  this  section  is  not 
required.  However,  the  exporter  must 
comply  with  the  other  requirements  of 
this  section  and  provide  a  written 
certification  to  the  Office  of  Defense 
Trade  Controls  annually  of  the  offshore 
procurement  activity  and  cite  the 
exemption  imder  which  the  technical 
data  was  exported.  The  exemptions 
under  §  125.4  of  this  subchapter  may 


not  be  used  to  establish  offshore 
procurement  arrangements. 

PART  126— GENERAL  POUCIES  AND 
PROVISIONS 

10.  The  authority  citation  for  part  126 
continues  to  read  as  follows: 

Authority:  Sees.  2,  38,  40,  42,  and  71,  Pub 
L.  90-629,  90  Stat.  744  (22  U.S.C.  22752, 
2778,  2780,  2791,  and  2797);  22  U.S.C.  2778; 
E.O.  11958,  42  FR  4311;  3  CFR,  1977  Comp., 
p.  79;  22  U.S.C.  2658;  22  U.S.C.  287c;  E.O. 
12918,  59  FR  28205,  3  CFR.  1994  Comp.,  p. 
899. 

11.  Section  126.5  is  revised  to  read  sis 
follows: 

§  1 26.5    Canadian  exemptions. 

(a)  District  Directors  of  Customs  and 
postmasters  shall  permit  the  permanent 
or  temporary  export  without  a  license  of 
any  unclassified  equipment  or 
unclassified  technical  data  to  Canada  for 
end-use  in  Canada  by  Canadian  citizens 
or  return  to  the  United  States,  or 
temporary  import  of  Canadian-origin 
items  from  Canada  for  end-use  in  the 
United  States  or  return  to  Canada  for  a 
Canadian  citizen,  with  the  exception  of 
the  defense  articles,  defense  services 
and  related  technical  data  listed  in 
paragraphs  (b),  (c),  and  (d)  of  this 
section. 

(b)  The  exemption  provided  in 
paragraph  (a)  of  this  section  does  not 
apply  to  the  following  ITAR  part  121, 
§  121.1  defense  articles,  defense 
services,  or  related  technical  data: 

(1)  Category  I — Firearms; 

(2)  Category  ID  ammimition  for  the 
firearms  in  Category  I; 

(3)  Category  IV  (a),  (b),  (c),  (d),  (f)  and 
(g} — Lavmch  Vehicles,  Guided  Missiles, 
Ballistic  Missiles  and  Rockets.  (This 
does  not  include  bombs,  grenades, 
torpedoes,  depth  charges,  land  and 
naval  mines  in  IV  (a);  components, 
parts,  accessories  and  attachments  in 
IV(h);  and  related  technical  data  for 
these  items  covered  by  part  125  of  this 
subchapter.) 

(4)  Nuclear  weapons  strategic  delivery 
systems  and  all  components,  parts, 
accessories,  attachments  specifically 
designed  for  such  systems  and 
associated  equipment; 

(5)  Naval  nuclear  propulsion 
equipment  listed  in  Category  VI(e); 

(6)  Aircraft  Listed  in  Category  Vin(a)); 

(7)  Category  XIII  (b)  (e.g.  military 
information  security  systems, 
cyptrographic  devices,  software,  and 
components)  and  XIII  (j)  (e.g.  stealth); 

(8)  Toxicological  Agents  and 
Equipment  and  Radiological  Equipment 
listed  in  Category  XlV(a)  through  (d); 

(9)  Spacecraft,  Remote  Sensing 
Satellites,  and  Military  Commimications 


Satellites  listed  in  Category  XV(a),  (b). 
and  (c); 

(10)  Nuclear  Weapons  Design  and 
Test  Equipment  listed  in  Category  XVI; 

(11)  All  Classified  Articles,  Technical 
Data  and  Defense  Services,  including 
Category  XVII; 

(12)  Submersible  and  oceanographic 
vessels  and  related  articles  listed  in 
Category  XX(a)  through  (d); 

(13)  All  USML  items  and  related 
technical  data  on  the  Missile 
Technology  Control  Regime  (MTCR) 
Annex. 

(c)  Defense  articles,  defense  services, 
or  related  technical  data  for  use  by  a 
foreign  national  other  than  a  Canadian 
citizen. 

(d)  Any  defense  service  covered  by 
part  124  of  this  subchapter. 

(e)  Any  export  involving  defenses 
articles  and  defense  services  for  which 
congressional  notification  is  required  in 
accordance  with  §  123.15  and  124.11  of 
this  subchapter. 

(f)  Related  requirements.  The 
exemption  provided  in  this  section  from 
requiring  a  license  for  export  does  not 
exempt  the  exporter  fi-om  the  following: 

(1)  Registration  as  an  exporter  as 
required  by  the  Arms  Export  Control 
Act  and  part  122  of  this  subchapter; 

(2)  The  exporter,  or  any  party  to  the 
transaction  must  be  eligible  as  described 
in  §  120.1  (c)  and  (d)  of  this  subchapter; 

(3)  The  requirement  for  filing  a 
Shippers'  Export  Declaration  or 
notification  letter  required  by  §  123.22 
of  this  subchapter; 

(4)  Written  dociunentation  that  the 
defense  article  is: 

(i)  For  end-use  in  Canada  by  a 
Canadian  citizen,  and 

(ii)  For  use  by  non-Canadians,  in 
Canada,  or  export  from  Canada  to 
another  foreign  destination,  requires 
prior  written  approval  of  the  US 
Government; 

(5)  Obtaining  a  completed  DSP-83  for 
all  significant  military  equipment; 

(6)  Maintenance  of  records  as  required 
by  §  122.5  of  this  subchapter. 

Note:  It  is  the  responsibility  of  the  exporter 
of  record  to  determine  in  writing  the 
Canadian  end-use  and  end-user.  In  any 
instance  when  such  written  documentation  is 
not  available,  this  exemption  may  not  be 
used.  Further,  in  any  instance  when  the 
exporter  has  knowledge  that  the  defense 
article  exempt  from  licensing  is  being 
exported  for  use  by  a  non-Canadian  citizen 
or  for  export  to  another  foreign  destination, 
other  than  the  United  States,  an  export 
license  must  be  obtained  prior  to  the  transfer 
to  Canada.  The  request  should  state  the 
ultimate  foreign  end-user  and  end-use  with 
Canada  as  an  intermediate  destination.  The 
role  of  the  Cetnadian  parties  should  be 
defined.  Should  an  instance  exist  when  a 
defense  article  or  related  technical  data  was 


Federal  Register /Vol.  64,  No.  69 /Monday,  April  12,  1999 /Rules  and  Regulations  17535 


properly  exported,  either  using  a  license  or 
an  exemption,  and  there  is  a  reason  to  change 
either  the  end-use  or  the  end-user,  the 
requirements  of  §  123.9  of  this  subchapter 
apply. 

Dated:  March  25, 1999. 
Jolm  D.  Hehim, 

Acting  Un  der  Secretary  of  State  for  Arms 
Control  and  International  Security  Affairs 
and  Director,  U.S.  Arms  Control  and 
Disarmament  Agency. 
(FR  Doc.  99-9033  Filed  4  0  09;  8:45  am] 
HUMQ  CODE  4710-H-U 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

22CFRPart201 
RIN0412-AA41 

RtilM  and  ProcMlurM  Applicabto  to 
Commodtty  Transactloiw  Rnanead  by 
USAID:  AdmkiMrative  R«vMom 

agency:  United  States  Agency  for 
International  Development 
ACTION:  Final  rule. 

summary:  USAID  Regulation  1  is  being 
amended  to  update  the  coverage  and  ti^e 
expiration  date  on  OMB's  approval  of 
information  collection  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act.  The  name  and  address  of 
the  responsible  USAID  office  is 
updated.  Also,  ZIP  Codes  and  office 
name  are  being  changed. 
DATES:  Effective  May  12, 1999. 
R)R  FURTHER  INFORMATION  CONTACT: 
Kathleen  O'Hara,  Office  of  Procurement, 
Policy  Division  (M/OP/P)  USAID, 
Washington,  DC  20523-7801. 
Telephone:  (202)  712-4759,  facsimile: 
(202)  216-3395,  e-mail  address: 
kohara@usaid.gov. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  is  editorial  in  natiue  and, 
therefore,  is  being  published  as  a  final 
rule  with  an  effective  date  thirty  days 
from  publication  since  all  the  changes 
are  already  in  effiect.  This  rule  will  not 
have  an  impact  on  a  substantial  niunber 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act,  5  U.S.C." 
601,  et  seq.  and  is  not  a  major  rule 
under  5  U.S.C.  804.  This  regulatory 
action  was  not  subject  to  Office  of 
Management  and  Budget  review  tmder 
Executive  Order  12866,  dated 
September  30, 1993. 

List  of  Subjects  in  22  CFR  Part  201 

Administrative  practice  and 
procedure.  Commodity  prociuement. 
Grant  programs — foreign  relations. 

Accordmgly  22  CFR  part  201  is 
amended  as  follows: 

1.  The  authority  citation  continues  to 
read  as  follows: 


Authority:  Sec.  621,  Pub.  L.  87-195,  75 
Stat.  445  (22  U.S.C.  2381),  as  amended;  E.O. 
12163,  Sept.  29, 1979,  44  FR  56673;  3  CFR 
1979  Comp.,  p.  435. 

Subpart  A— DaflnWons  and  Scop*  Of 
This  Part 

2.  Section  201.03  is  revised  to  read  as 
follows: 

S201.03    OIIBi^provalundwttM 
Papefwortt  Reduction  AcL 

(a)  OMB  has  approved  the  following 
information  collection  and 
recordkeeping  requirements  established 
by  this  part  201  (OMB  Control  No. 
0412-0514,  expiring  July  31,  2000): 

Sec. 

201.13(b)(1) 

201.13(b)(2) 

201.15(c) 

201.31(f) 

201.31(g) 

201.32(b) 

201.32(c) 

201.51(c) 

201.52(a) 

201.74 

(b)  USAID  will  use  the  information 
requested  in  these  sections  to  verify 
compliance  with  statutory  and 
regulatory  requirements  and  to  assist  in 
the  administration  of  USAID-financed 
commodity  programs.  The  information 
is  reqtiired  from  suppliers  in  order  to 
receive  payment  for  commodities  or 
commodity-related  services.  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  a 
half  hour  per  response,  including  the 
time  required  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  niaintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  bm-den 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Procurement,  Policy 
Division  (M/OP/P),  U.S.  Agency  for 
International  Development,  1300 
Pennsylvania  Avenue,  Washington,  DC 
20523-7801,  and  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0412-0514). 
Washington,  DC  20503. 

Sul)part  C — Procurement  Procadures 
RasfXNisibilltias  of  Importars 

§201.23    [AnMnded] 

3.  In  §  201.23,  paragraph  (c)  is 
amended  by  removing  "20523-1414" 
from  the  second  sentence  and  adding 
"20523-7700  in  its  place. 


Subpart  [>-Raaponaibilltlas  of 
Suppliars 

1201^1    [Amended] 

4.  Section  201.31  is  amended  by 
removing  "20523-1419"  from  the  last 
sentence  in  paragraph  (f)  and  adding 
"20523-7900"  in  its  place,  and  by 
removing  "20523-0208"  from  the 
second  sentence  in  paragraph  (g)  and 
adding  "20523-7702"  in  its  place. 

1201.302    [Aimnded] 

5.  Section  201.32  is  amended  by 
removing  "20523-0280"  in  the  first 
sentence  of  paragraph  (b)  and  adding 
"20523-7792"  in  its  place,  and  by 
removing  "20523-1415"  frt>m  paragraph 
(c)  and  adding  "20523-7900"  in  its 
place. 

Subpart  r    Payiiiaiil  and 
Ratanbursafnant 

§201^1    [Amwided] 

6.  Section  201.51  is  amended  by 
removing  "Letter  of  Commitment 
Branch"  and  "20523-0208"  from  the 
fourth  sentence  in  paragraph  (c)(4)  and 
adding  "Cash  Management  and  Payment 
Division  (M/FM/CMP)"  and  "20523- 
7702,"  respectively,  in  their  places. 

1201^    [AimndMl] 

7.  Section  201.52  is  amended  by 
removing  "20523-1419"  in  paragraph 
(a)(2)(iii)(C)  and  adding  "20523-7900" 
in  its  place;  by  removing  "20523-1415" 
is  paragraph  (a)(4)(iii)  and  adding 
"20523-7900"  in  its  place;  and  by 
removing  "20523-0208"  in  paragraph 
(a)(4){iii){B)  and  adding  "20523-7702" 
in  its  place. 

Subpart  G— Prica  Proviaions 

§201^7    [AntMndMl] 

8.  Section  201.67  is  amended  by 
removing  "20523-0209"  in  paragraph 
(a)(5)(ii)  and  adding  "20523-7702"  in 
its  place. 

Dated:  March  8, 1999. 
Marcus  L.  Stevenson, 
Procurement  Executive. 
[FR  Doc.  99-8890  Filed  4-9-99;  8:45  am] 
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action:  Final  rule. 


summary:  The  Dopartment  is  issuing 
regulations  prescribing  procedures  to 
permit  Class  III  gaming  when  a  State 
interposes  its  immunity  from  suit  by  an 
Indian  tribe  in  which  the  tribe  accuses 
the  state  of  failing  to  negotiate  in  good 
faith.  The  rule  announces  the 
Department's  determination  that  the 
Secretary  may  promulgate  Class  III 
gaming  procedines  under  certain 
specified  circumstances.  It  also  sets 
forth  the  process  and  standards 
piusuant  to  which  any  procedures 
would  be  adopted. 

EFFECTIVE  DATE:  These  regulations  take 
effect  on  May  12,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  Hart,  Indian  Gaming  Management 
Staff,  Bureau  of  Indian  Affairs, 
Department  of  the  Interior,  MS  2070- 
MIB,  1849  C  Street  NW.  Washington,  DC 
20240,  Telephone  (202)  219-4066. 
SUPPLEMENTARY  INFORMATION:  Congress 
enacted  the  Indian  Gaming  Regulatory 
Act  (IGRA),  25  U.S.C.  2701-2721,  to 
provide  a  statutory  basis  for  the 
operation  and  regulation  of  Indian 
gaming  and  to  protect  Indian  gaming  as 
a  means  of  generating  revenue  for  tribal 
governments.  Prior  to  the  enactment  of 
IGRA,  states  generally  were  precluded 
from  any  regulation  of  gaming  on  Indian 
reservations.  See  California  v.  Cabazon 
Band  of  Mission  Indians,  480  U.S.  202 
(1987).  The  IGRA,  by  offering  States  an 
opportimity  to  participate  with  Indian 
tribes  in  developing  regulations  for 
Indian  gaming,  "extends  to  the  States  a 
power  withheld  from  them  by  the 
Constitution."  Seminole  Tribe  of  Florida 
V.  State  of  Florida.  517  U.S.  44,  58 
(1996). 

Since  IGRA's  passage  in  1988,  more 
than  200  compacts  in  24  States  have 
been  successfully  negotiated  by  tribes 
and  States,  and  approved  by  the 
Secretary.  Today,  Indian  gaming 
generates  significant  revenue  for  Indian 
tribes.  As  required  by  IGRA,  gaming 
revenues  are  being  devoted  primarily  to 
providing  essential  government  services 
such  as  roads,  schools,  and  hospitals,  as 
well  as  economic  development. 

The  IGRA  divides  Indian  gaming  into 
three  categories.  This  rule  addresses 
only  the  conduct  of  Class  III  gaming, 
which  primarily  includes  slot  machines, 
casino  games,  banking  card  games,  dog 
racing,  horse  racing,  and  lotteries.  25 
U.S.C.  2703(8);  25  CFR  502.4.  Under 
IGRA,  the  conduct  of  "Class  HI  gaming 
activities"  is  lawful  on  Indian  lands 
only  if  such  activities:  (1)  Are 
authorized  by  an  ordinance  adopted  by 
the  governing  body  of  the  tribe  and 
approved  by  the  Chairman  of  the 


National  Indian  Gaming  Commission 
(NIGC),  (2)  are  located  in  a  State  that 
permits  such  gaming  for  any  piupose  by 
any  person,  organization,  or  entity,  and 
(3)  are  conducted  in  conformance  with 
a  Tribal-State  compact.  25  U.S.C. 
2710(d)(1)(B).  The  regulations  that 
follow  relate  primarily  to  this  third 
requirement,  i.e.,  the  Tribal-State 
compact. 

Under  IGRA,  a  tribe  interested  in 
operating  Class  III  gaming  initiates  the 
compacting  process  by  requesting  the 
State  to  enter  into  negotiations  to 
develop  the  Tribal-State  compact.  25 
U.S.C.  2710(d)(3)(A).  Upon  receiving 
such  a  request,  the  State  is  obliged  "to 
negotiate  with  the  Indian  tribe  in  good 
faith  to  enter  into  such  a  compact."  Id. 
If  the  State  fails  to  negotiate  in  good 
faith,  the  tribe  may  initiate  an  action 
against  the  State  In  Federal  district 
court.  25  U.S.C.  2710(d)(7)(A)(i).  If  the 
court  finds  that  the  State  has  failed  to 
negotiate  in  good  faith,  it  must  order  the 
State  and  the  tribe  to  conclude  a 
compact  within  60  days.  25  U.S.C. 
2710(d)(7)(B)(iii).  If  the  State  and  tribe 
fail  to  conclude  a  compact  within  that 
period,  each  side  must  submit  their  last 
best  offer  to  a  court-appointed  mediator, 
who  selects  one  of  the  proposals.  25 
U.S.C.  2710(d)(7)(B)(iv).  If  the  State 
consents  to  the  mediator's  proposal  it  is 
treated  as  a  Tribal-State  compact.  25 
U.S.C.  2710(d)(7)(B)(vi).  If  the  State  does 
not  consent,  the  Secretary  of  the  Interior 
(Secretary)  shall  prescribe  procediues 
(1)  which  are  consistent  with  the 
proposed  compact  selected  by  the 
mediator,  the  provisions  of  IGRA,  and 
the  relevant  provisions  of  State  laws, 
and  (2)  under  which  Class  III  gaming 
may  be  conducted  on  the  Indian  lands 
over  which  the  Indian  tribe  has 
jurisdiction.  25  U.S.C.  2710(d)(7)(B)(vii). 

In  Seminole  Tribe  of  Florida  v. 
Florida,  the  Supreme  Court  held  that  a 
State  may  assert  an  Eleventh 
Amendment  immunity  defense  to  avoid 
a  lawsuit  brought  by  a  tribe  alleging  that 
the  State  did  not  negotiate  in  good  faith. 
After  the  Seminole  decision,  some 
States  have  signaled  their  intention  to 
assert  immunity  to  any  suit  in  Federal 
court.  Claiming  inununity  will,  if  no 
further  action  is  taken,  create  an 
effective  State  veto  over  IGRA's  dispute 
resolution  system  and  therefore  will 
stalemate  the  compacting  process.  This 
rule  contemplates  that  the  Secretary 
may  prescribe  Class  III  gaming 
procedures  to  end  the  stalemate. 

On  May  10, 1996,  the  Bureau  of 
Indian  Affairs  (BIA)  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  in  response  to  the 
United  States  Supreme  Court's  decision 
in  Seminole  Tribe  of  Florida  v.  Florida. 


61  FR  21394  (May  10,  1996).  In  that 
ANPR.  the  Department  posed,  among 
others,  the  question  of  "[w)hether  and 
under  what  circumstances,  the  Secretary 
is  empowered  to  prescribe  'procedures' 
for  the  conduct  of  Class  III  gaming  when 
a  State  interposes  an  Eleventh 
Amendment  defense  to  an  action 
pursuant  to  25  U.S.C.  2710(d)(7)(B)." 
The  Secretary,  in  consultation  with  the 
Solicitor,  has  determined  that  he 
possesses  legal  authority  to  promulgate 
procedures  setting  out  the  terms  imder 
which  Class  III  gaming  may  take  place 
when  a  State  asserts  its  immunity  from 
suit.  The  Secretary's  authority  arises 
from  the  statutory  delegation  of  powers 
contained  in  25  U.S.C.  2710(d)(7)(B)(vii) 
of  IGRA  and  25  U.S.C.  2  and  9. 

Summary  of  the  Rule 

The  rule  tracks  IGRA's  negotiation 
and  mediation  process,  adjusted  only  to 
the  extent  necessary  to  reflect  the 
unavailability  of  tribal  access  to  Federal 
court  where  a  State  refuses  to  waive 
sovereign  immunity.  The  rule  applies 
only  where  a  tribe  asserts  that  a  State  is 
not  negotiating  in  good  faith,  files  suit 
against  the  State  in  Federal  court  in 
accordance  with  IGRA,  but  caimot 
proceed  in  Federal  court  because  the 
State  refuses  to  waive  its  sovereign 
immunity  from  suit.  In  cases  in  which 
a  State  chooses  not  to  assert  a  sovereign 
immunity  defense,  the  rule  will  not 
apply.  Instead,  the  negotiation  and 
mediation  process  set  forth  in  section 
2710(d)(7)  of  IGRA  would  continue 
under  the  supervision  of  the  court. 

In  those  cases  in  which  a  State 
interposes  a  sovereign  immunity 
defense  to  a  tribal  lawsuit  in  Federal 
court,  the  regulation  establishes  a 
process  for  obtaining  State  participation 
in  the  compacting  process,  prior  to  the 
Secretary's  identification  of  procedm«s. 

The  steps  set  forth  in  the  rule  include: 

1.  Following  dismissal  on  grounds  of 
sovereign  immimity  of  a  tribe's  suit  brought 
pursuant  to  25  U.S.C.  2710(d)(7)  against  a 
State,  the  tribe  will  have  the  opportunity  to 
submit  a  request  to  the  Department  to 
establish  gaming  procedures.  The  procedures 
submitted  by  the  tribe  will  be  required  to 
address  all  of  the  issues  identified  in  the  rule, 
including  the  scope  of  the  gaming  activities 
being  requested  by  the  tribe  and  detailed 
mechanisms  for  regulation  of  the  gaming, 
including  assurances  that  games  will  be 
conducted  fairly  and  that  the  financial 
integrity  of  the  entire  operation  will  be 
safeguarded.  The  tribe  will  be  asked  to 
provide  a  legal  {uialysis  supporting  the 
proposed  scope  of  gaming  in  view  of  State 
prohibitions  and  other  policies  on  specific 
types  of  gaming. 

2.  The  Department  will  notify  the  tribe 
within  15  days  that  it  has  received  the 
proposal  and  whether  it  is  complete.  Within 
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30  days  the  Department  will  notify  the  tribe 
whether  it  is  eligible  for  procedures. 

3.  Following  issuance  of  a  notice  of 
completeness  and  eligibility,  the  Department 
will  notify  the  State  of  the  tribe's  request  for 
the  issuance  of  procedures,  and  solicit  the 
State's  comments  on  the  tribe's  proposed 
procedures,  including  any  comments  on  the 
proposed  scope  of  gaming.  The  State  will 
also  be  invited  to  submit  alternative 
proposed  procedures  within  60  days. 

4.  Based  on  its  review  of  the  submissions 
of  the  tribe  and  the  State,  and  if  the  State  has 
not  submitted  an  alternative  proposal,  the 
Department  will  advise  the  State  and  Indian 
tribe  of:  (a)  its  approval  of  the  tribe's  proposal 
if  the  Secretary  determines  that  there  are  no 
objections  to  the  proposals;  (b)  its  convening 
of  an  informal  conference  with  the  State  and 
tribe  within  30  days  for  the  purpose  of 
resolving  any  areas  of  disagreement. 

5.  If  the  State  offers  an  alternative  proposal, 
the  Secretary  will  appoint  a  mediator  who 
will  receive  "last  best  offers"  from  the  State 
and  tribe.  The  mediator  must  then  submit  to 
the  Secretary  the  proposed  procedures  that 
best  comport  with  applicable  Federal  and 
State  law.  Within  60  days  of  receipt  of  the 
mediator's  recommendation,  the  Secretary 
must  notify  the  State  and  tribe  of  his  decision 
to  approve  or  disapprove  the  procedures 
submitted  by  the  mediator,  or  prescribe  such 
procedures  as  he  determines  appropriate  that 
are  consistent  with  State  law  and  the 
provisions  of  IGRA. 

Review  of  Public  Comments 

Sixty-seven  (67)  comments  were 
submitted  in  response  to  the  January  22, 
1998,  Federal  Register  publication  of 
the  proposed  rule,  25  CFR  291. 

Section  291.1  Purpose  and  Scope 

Nearly  all  of  the  comments  from  the 
States  reiterated  or  expanded  on 
conunents  previously  submitted  arguing 
that  the  Secretary  lacks  legal  authority 
to  promulgate  these  regulations. 
Comments  from  the  Indian  tribes 
likewise  reiterated  prior  comments  in 
support  of  the  Secretary's  authority  to 
adopt  the  proposed  regulation. 

Response:  The  Department  adheres  to 
the  reasoning  set  forth  in  the  January  22, 
1998  Federal  Register  publication  in 
support  of  the  Secretary's  authority  to 
adopt  the  proposed  regulation.  In 
addition,  a  recent  case,  Spokane  Tribe 
of  Indians  V.  Washington  State,  139  F.3d 
1297  (9th  Cir.  1998)(Spokane  II},  casts 
doubt  on  the  legal  authority  relied  upon 
by  the  States  in  their  comments  to  the 
proposed  rule.  In  Spokane  II,  the  court 
noted  that  an  earlier  opinion  {Spokane 
Tribe  of  Indians  v.  Washington  State.  28 
F.Sd  991  9th  Cir.  1994)(Spokane  I)) 
questioned  the  Eleventh  Circtiit  court  of 
appeals'  statement  in  Seminole  Tribe  of 
Florida  V.  Florida.  11  F.Sd  1016  (1994) 
supporting  the  approach  subsequently 
taken  in  our  proposed  rule.  The 
Spokane  II  court  noted  that  the 
statement  in  Spokane  I: 


was  in  the  context  of  our  (incorrect) 
assumption  that  tribes  could  sue  states.  We 
were  pointing  out  that  the  Eleventh  Circuit's 
suggestion  would  not  be  as  close  to  the 
Congress'  intent  as  the  scheme  Congress  in 
fact  passed.  True.  But  the  Supreme  Court  has 
now  told  us  that  Congress'  scheme  is 
unconstitutional;  the  Eleventh  Circuit's 
suggestion  is  a  lot  closer  to  Congress'  intent 
than  mechanically  enforcing  IGRA  against 
tribes  even  when  states  refuse  to  negotiate. 
139  F.3d  at  1301-02. 

As  an  adjunct  to  the  argiunent  that  the 
Secretary  lacks  authority,  the  States 
assert  that  the  Secretary's  authority 
under  the  statute  is  limited  to 
circumstances  where  a  court  has  made 
a  finding  that  a  State  has  failed  to 
negotiate  in  "good  &ith"  with  an  Indian 
tribe  over  Class  III  gaming  procedures. 
The  State  strenuously  objects  to  any  role 
for  the  Secretary  in  evaluating  whether 
a  State  has  negotiated  in  "good  faith." 
Their  objection  is  based  on  alleged  bias 
that  the  Secretary  might  have  due  to  the 
trust  responsibility  owed  by  the  Federal 
government  to  the  Indian  tribes.  The 
States  also  assert  that  the  Secretary  lacks 
expertise  to  make  such  a  finding.  The 
final  regtdation  elin^nates  the 
requirement  that  the  Secretary  make  a 
finding  on  the  "good  faith"  issue.  States 
will  be  invited  to  participate  in 
mediation  if  they  wish.  They  can  also 
submit  comments  on  the  proposed 
scope  of  gaming  (the  issue  most  often 
contested  in  negotiations)  and  on  any 
other  matter  pertaining  to  an  Indian 
tribe's  proposed  procediu'es.  The 
Secretary  will  take  those  views  into 
accoimt  in  his  decision-making  process. 
Congress'  intent  was  to  ensure  a  role  for 
the  States  in  developing  the  terms  and 
conditions  imder  which  Class  in  Indian 
gaming  would  take  place.  The  approach 
taken  in  the  regulation  is  consistent 
with  that  intent. 

Several  comments  suggested  that  the 
rule  be  expanded  to  explicitly  include 
compact  renewals. 

Response:  This  recommendation  was 
adopted  because  the  authority  granted 
the  Secretary  in  IGRA  to  issue  Class  m 
gaming  procedures  speaks  only  in  terms 
of  entire  compacts,  and  a  renewal  of  an 
entire  compact  falls  within  this 
authority.  Section  291.2(b)  was  added  in 
the  definition  section  to  make  clear  the 
term  "compact"  as  used  in  the 
regulations  includes  compact  renewals. 

Several  comments  suggested  the 
scope  be  expanded  to  include  compact 
amendments. 

Response:  This  recommendation  was 
not  adopted  because  the  authority 
granted  to  the  Secretary  in  IGRA  to  issue 
Class  m  gaming  procedures  speaks  only 
in  terms  of  entire  compacts,  not  to 
amendments. 


One  comment  suggested  the  scope 
was  too  narrow  because  it  limits  the 
application  to  when  the  tribe  has 
brought  an  action  in  Federal  cotirt  and 
the  State  has  asserted  its  immunity  from 
such  suit,  and  the  court  has  dismissed 
the  action. 

One  comment  suggested  that  if  the 
State  issues  a  letter  of  intent  to  raise  its 
immunity  defense,  then  this  should 
suffice  to  trigger  the  Class  IH  gaming 
procedures. 

Response:  These  recommendations 
were  not  adopted  because  the  statutory 
trigger  in  IGRA  for  the  Secretary  to  issue 
Class  ni  gaming  procedtu«s  is  the  filing 
of  a  lawsuit. 

One  comment  suggested  the  proposed 
scope  would  clog  the  coiuts  in  futile 
litigation  and  stonewall  the  IGRA 
process  for  several  years.  The  comment 
suggested  it  should  be  sufficient  for  the 
State  to  assert  its  immunity  in  just  one 
tribe's  lawsuit. 

Response:  This  recommendation  was 
not  adopted  because  the  statutory  trigger 
in  IGRA  for  the  Secretary  to  issue  Class 
m  gaming  procedures  is  the  filing  of  a 
lawsuit  because  of  the  particular  parties' 
failure  to  conclude  a  compact.  The 
regulation  cannot  dispense  with  the 
requirement  that  each  tribe  be  involved 
in  a  lawsuit.  The  regulation  must  be  the 
same  for  each  tribe. 

Section  291.2    Definitions 

Paragraph  (b)  was  added  to  make  clear 
the  regulations  apply  to  compact 
renewals  as  suggested  by  several 
comments.  See  Summary  of  Comments 
under  section  291.1. 

Section  291 .3    When  May  an  Indian 
Tribe  Ask  the  Secretary  To  Issue  Class 
III  Gaming  Procedures? 

One  comment  recommended  that 
paragraph  (b)  be  revised  to  state  that  if 
the  tribe  and  State  failed  to  negotiate  a 
compact  180  days  after  the  State 
received  the  tribe's  request,  or  if  the 
State  previously  asserted  its  Eleventh 
Amendment  immunity  in  an  action 
brought  by  any  tribe,  or  if  the  State 
tmequivocally  refused  to  enter  into  or 
continue  negotiations. 

Response:  This  recommendation  was 
not  adopted  because  the  regtilation 
tracks  the  statutory  requirements  in  25 
U.S.C.  2710(d)(7)(A)  and  (B). 

One  comment  suggested  that  section 
(c)  be  reworded. 

Response:  This  recommendation  was 
not  adopted  because  the  words  track  the 
statutory  language  in  25  U.S.C.         . 
2710(d)(7)(A)(i)  and  (B)(ii)(n). 

One  comment  suggested  broadening 
paragraph  (d)  to  included  any  tribal 
action  in  which  the  State  declined  to 
waive  its  immunity. 
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Response:  This  recommendation  was 
not  adopted  for  the  same  reason 
expressed  for  one  comment  under 
§  291.1,  which  is  that  the  statute 
requires  the  particular  parties  to  be 
unable  to  conclude  a  compact  and  a 
lawsuit  is  initiated  as  a  result.  The 
regulation  must  have  the  same  criteria 
for  each  tribe. 

Several  comments  suggested 
broadening  paragraph  (d)  to  include  the 
State's  assertion  of  any  immunity, 
whether  it  be  the  Eleventh  Amendment, 
Tenth  Amendment,  or  otherwise. 

Response:  These  recommendations 
were  not  adopted  because  the  regulation 
explicitly  deals  with  Eleventh 
Amendment  immunity,  and  not  with 
other  potential  barriers. 

One  comment  recommended  that 
paragraph  (d)  require  the  State  to  either 
choose  the  court  process  or  the 
Secretarial  process  out  of  concern  that 
the  Eleventh  Amendment  immimity 
defense  could  be  raised  late  in  the 
appeal  process. 

Response:  This  recommendation  was 
not  adopted  because  the  regulation 
explicitly  deals  with  the  Secretarial 
process  once  the  State  successfully 
asserts  its  Eleventh  Amendment 

inunimity. 

Several  comments  suggested  that 
instead  of  requiring  an  actual  assertion 
of  the  State's  immunity,  the  regulation 
should  only  require  documentation  of 
the  State's  intention  to  assert  such 
immunity. 

Response:  This  recommendation  was 
not  adopted  because  the  statutory  trigger 
for  the  Class  III  gaming  procedures  is  an 
initiation  of  a  lawsuit.  "The  scope  of  the 
regulations  provides  for  procedures 
where  the  State  actually  raised  its 
Eleventh  Amendment  immunity  and  the 
case  was  dismissed  as  a  result. 

Numerous  comments  suggested 
deleting  paragraph  (e)  because  the 
requirement  that  the  action  be 
dismissed  for  each  tribe  is  burdensome, 
wasteful  and  time  consuming. 

One  comment  suggested  that  the 
requirement  that  each  action  be 
dismissed  could  place  tribal  attorneys  in 
an  awkward  position  under  Rule  11  of 
the  Federal  Rules  of  Civil  Procedure. 

Several  comments  recommended  that 
in  place  of  requiring  a  dismissal  for  each 
lawsuit,  require  clear  proof  of  the  State's 
intention  to  raise  its  Eleventh 
Amendment  immunity. 

Response:  These  recommendations 
were  not  adopted  because  the 
SecPBtary's  authority  imder  IGRA  for 
Class  in  gaming  procedures  is  only 
triggered  by  a  lawsuit  and  the  regulatory 
trigger  must  be  the  same  for  each  tribe. 

The  words  "because  of  lack  of ' 
jurisdiction"  were  deleted  from 


paragraph  (e)  to  clarify  that  the  scope  of 
the  regulations  is  limited  to  when  the 
State  actually  raises  its  Eleventh 
Amendment  immimity  and  the  case  was 
dismissed  on  that  ground.  One  comment 
agreed  that  the  scope  of  section  291.3  is 
consistent  with  the  suggestions  made  by 
the  11th  Circuit  in  the  Seminole 
decision. 

Section  291.4  What  Must  the  Proposal 
Requesting  Class  III  Gaming  Procedures 
Contain? 

One  comment  suggested  adding  the 
words  "if  any"  at  the  end  of  paragraph 

(c)  because  a  tribe's  gaming  ordinance  or 
resolution  need  not  be  approved  by  the 
Nice  prior  to  the  negotiation  and 
completion  of  a  gaming  compact. 

Response:  This  recommendation  was 
adopted  because  approval  of  the  tribe's 
ordinance  or  resolution  by  the  NIGC  is 
not  required  before  Class  III  gaming 
procedures  are  approved,  but  the 
ordinance  or  resolution  must  be 
approved  by  the  NIGC  before  gaming  is 
conducted. 

Two  conmients  suggested  adding  the 
words  "if  any"  at  the  end  of  paragraph 

(d)  because  not  all  tribes  have  organic 
dociunents. 

Response:  These  recommendations 
were  adopted. 

A  few  comments  suggested  clarifying 
paragraph  (g)  because  a  "copy  of  court 
proceedings"  is  ambiguous  and 
provides  no  useful  guidance  on  what 
exact  dociunents  need  to  be  submitted. 

Response:  These  recommendations 
were  adopted,  and  paragraph  (g)  was 
amended  to  include  a  list  of  specific 
docimients  in  language  suggested  by  one 
of  the  conmients. 

One  comment  suggested  revising 
paragraph  (h)  to  enumerate  specific 
examples  of  factual  and  legal  authority 
for  the  scope  of  gaming. 

Response:  This  recommendation  was 
not  adopted  because  the  regulations 
leave  it  up  to  a  tribe's  discretion  what 
it  wishes  to  submit  for  the  factual  and 
legal  authority. 

One  comment  stated  paragraph  (i)  was 
ambiguous,  unnecessary  and  onerous 
because  the  regulation  appeared  to 
expand  the  NIGC's  existing  monitoring 
and  enforcement  authority. 

Another  comment  suggested 
paragraph  (i)  be  revised  to  include  only 
a  regulatory  scheme  for  a  federal  agency 
role.  One  comment  stated  the  NIGC  is 
the  proper  monitoring  and  enforcement 
agency,  and  other  designation  was 
uimecessary. 

Another  comment  suggested  the  BIA 
is  precluded  from  compelling  a  State  to 
participate  in  monitoring  and 
enforcement  in  the  absence  of  a 
volimtary  agreement. 


Response:  To  accommodate  the 
concerns  raised  by  the  conmients,  the 
term  "federal"  was  deleted  from 
paragraph  (i)  to  make  clear  that  if  the 
tribe  envisions  the  State  to  have  a  role 
in  monitoring  and  enforcement  by 
mutual  and  voluntary  agreement,  the 
tribe  must  submit  this  regulatory 
scheme  to  the  Secretary  in  its  Class  m 
gaming  procedures  proposal.  In 
addition,  a  new  section  291.12  is  added 
to  the  regulations  to  clarify  the  NIGC's 
monitoring  and  enforcement  roles. 

One  comment  suggested  it  was 
unreasonable  for  tribes  to  have  to 
submit  an  accoimting  system  imder 
paragraph  (j)(l).  The  comment 
recommended  having  the  tribes  submit 
a  certification  that  it  will  operate  its 
accounting  system  in  accordance  with 
the  specified  standards,  principals  and 
NIGC  regulations. 

One  comment  suggested  the  provision 
was  perplexing  because  a  tribe  should 
not  have  to  submit  applicable  NIGC 
regulations.  The  drafters  did  not  intend 
either  of  these  interpretations. 

Response:  Both  recommendations 
were  adopted,  and  the  language  and 
punctuation  in  paragraph  (j)(l)  was 
changed  for  clarification. 

One  comment  recommended 
referencing  the  NIGC  regulations  for 
internal  control  standards  in  paragraph 
{j)(4). 

Response;  This  recommendation  was 
adopted. 

Several  comments  suggested  that  the 
requirements  imder  paragraph  (j)(8) 
were  beyond  the  statutory  requirements, 
beyond  NIGC  regulatory  requirements, 
and  created  low  thresholds. 

Response:  These  recommendations 
have  been  adopted,  and  paragraph  (j)(8) 
has  been  amended  to  be  more  consistent 
with  25  U.S.C.  2710(b)(2)(D)  and  NIGC 
regulations. 

A  few  comments  suggested  the 
Secretary  will  be  inimdated  with 
backgroimd  information  documents, 
licensing  documents  and  the  like;  but, 
the  regulation  only  requires  submission 
of  rules  governing  these  issues. 

One  comment  recommended  deleting 
the  words  "all  gaming  activities  ... 
coimt  rooms"  in  paragraph  (j)(10)  as 
being  duplicative  because  they  were 
already  covered  under  (j)(4). 

Response:  This  recommendation  was 
adopted. 

Several  comments  addressed  the  need 
for  flexibility  in  how  tribes  handle 
disputes  under  paragraph  (j)(ll). 

One  comment  recommended  adding 
the  words  "and/or  tribal  judicial 
process"  in  addition  to  the 
administrative  process  in  paragraph 
{j)(ll)  to  accommodate  different  tribal 
processes. 
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Response:  This  recommendation  was 
adopted. 

One  comment  imder  paragraph  (j)(ll) 
recommended  adding  a  provision  for 
tribes  acquiring  insurance  and  a  waiver 
of  tribal  sovereign  immunity 
thereunder. 

Response:  This  recommendation  was 
not  adopted  because  it  is  beyond  the 
scope  of  these  regulations. 

One  comment  under  paragraph  (j)(15) 
suggested  adding  language  in  case  a 
tribe  chooses  not  to  serve  liquor  at  the 
gaming  facility. 

Response:  This  recommendation  was 
adopted.  For  clarification,  reference  to 
the  statutory  definition  of  liquor  imder 
a  Secretarially  approved  ordinance/ 
resolution  was  incorporated. 

Several  comments  recommended 
deleting  the  word  autonomous  irom 
paragraph  (j)(16)  as  being  confusing 
because  tribal  gaming  commissions  are 
to  some  degree  subject  to  the 
jurisdiction  of  the  Tribal  Council  or 
other  tribal  governing  body,  and  the 
Secretary  should  not  be  making  that 
determination. 

Response:  This  recommendation  was 
adopted  and  the  language  deleted  for 
clarification. 

Several  comments  siiggested  changing 
the  word  "commission"  to 
accommodate  the  variety  of  tribal 
regulatory  structures,  such  as 
departments,  individuals,  and  offices. 

Response:  These  recommendations 
were  adopted  and  the  word  was 
changed  to  "entity." 

One  comment  su^ested  paragraph 
(j)(17)  is  vague  and  recommended 
providing  reasonable  standards  that 
dictate  when  a  tribe  must  provide 
administrative  appeal  rights,  including 
what  facts  trigger  the  process,  what  due 
process  rights  attach  and  remedies 
available. 

Response:  This  recommendation  was 
not  adopted  because  the  regulations 
should  not  impose  particular 
administrative  appeal  processes  on  the 
tribes.  The  regulations  provide  for  such 
an  appeal  process  while  accommodating 
tribd  flexibility  of  its  own 
administration. 

One  comment  suggested  paragraph 
(j)(17)  was  partially  unnecessary 
because  the  NIGC  already  had 
enforcement  and  investigatory 
mechanisms. 

Response:  To  clarify  the  intent  of 
paragraph  (j)(17),  the  word  "tribal"  was 
added  to  make  clear  this  provision 
relates  to  tribal  enforcement  and 
investigatory  mechanisms,  not  Federal 
or  State.  Paragraph  (j)(18)  was  added  in 
response  to  a  conunent  on  the  duration 
of  the  Class  m  gaming  [irocediues.  See 


Summary  of  Comments  under  section 
291.15. 

Section  291.5  Where  must  the  pmposal 
requesting  Class  HI  gaming  procedures 
be  filed? 

No  comments  were  received  on  this 
section. 

Section  291.6  What  must  the  Secretary 
do  upon  receiving  the  proposal? 

Several  comments  suggested  changing 
the  time  frames  in  sections  291.3,  4  and 
6  to  be  the  same. 

Response:  In  response  to  this 
comment,  language  has  been  added  to 
make  clear  that  the  review  in  paragraph 
(a)  is  not  substantive,  but  instead  a 
limited  review  as  to  whether  all  the 
information  required  under  section 
291.4  is  present  in  the  application.  The 
review  in  paragraph  (b)  is  substantive 
and  as  such  requires  a  longer  period  of 
tune  than  the  review  in  paragraph  (a).  A 
60-day  time  frame  is  reasonable  and 
necessary  to  make  the  substantive 
determination.' 

Section  291.7  What  must  the  Secretary 
do  if  it  has  been  determined  that  the 
Indian  tribe  is  eligible  to  request  Qass 
m  gaming  procedures? 

Numeroiis  comments  recommended 
deleting  the  reqiiirement  that  the  State 
be  notified  once  the  Secretary 
determines  the  tribe  is  eligible  for  Class 
in  gaming  procediu«s. 

One  comment  suggested  it  was 
beyond  the  Secretary's  authority 
because  IGRA  explicitly  provides  for 
consiUtation  with  the  tribe,  but  does  not 
reqiiire  consultation  with  the  State. 

Many  conmientors  suggested  that  the 
State  should  not  be  involved  in  the 
Class  m  gaming  procedures  process 
because  they  believe  it  would  give  the 
State  another  opportunity  to  stonewall, 
delay  or  subvert  the  IGRA  process  after 
it  already  asserted  its  Eleventh 
Amendment  immunity  in  the  lawsuit. 

Response:  These  recommendations 
were  not  adopted  because  IGRA  does 
not  prohibit  die  consultation  of  the 
States.  Further,  the  regidations  attempt 
to  track  the  IGRA  process  in  which  the 
participation  of  all  parties  is 
contemplated. 

Several  comments  supported  section 
291.7  as  written  to  ensiue  and 
encourage  State  involvement  in  the 
process  and  to  maintain  feimess  in  the 
process  as  contemplated  by  IGRA. 

One  comment  suggested  that  the 
Governor  and  Attorney  General  may  not 
be  the  proper  authorities  in  the 
particular  State  with  whom  to  considt, 
and  that  the  Governor  and  Attorney 
General  may  have  opposing  views. 


Response:  This  recommendation  was 
not  adopted  because  the  Attorney 
General  is  invited  to  participate  in  the 
procediues  since  he/she  represented  the 
State  in  the  lawsuit  which  was 
dismissed  due  to  the  Eleventh 
Amendment  immunity.  It  is  anticipated 
that  in  situations  where  the  Governor  is 
not  the  proper  official,  the  Governor 
may  notify  the  Secretary  if  actual 
authority  has  been  delegated  and/or 
rests  with  another  State  official, 
department,  commission,  or  other 
entity. 

Several  comments  suggested  that  the 
60  days  in  paragraph  (b)  is  too  long. 

One  comment  recommended  that 
absent  good  caiise  shown,  the  State 
should  be  allowed  no  mare  than  30 
days. 

Response:  These  recommendations 
were  not  adopted  because  60  days 
allows  time  for  the  State  to  conduct  a 
thorough  and  substantive  review  of  the 
tribe's  proposal. 

Niunerous  comments  were  received 
on  paragraph  (b)(2)  from  both  the  states 
and  tribes. 

One  conunent  suggested  that  by 
transforing  to  the  Secretary  the 
authority  to  determine  a  State's  good 
faith,  the  tribes  have  no  incentive  to 
negotiate  in  good  faith  and  will  often 
proceed  directly  to  the  Class  m  gaming 
procedures. 

Many  comments  suggested  deleting 
this  paragraph  because  the  Secretary  has 
no  authority  to  pass  judgment  in  a 
quasi-judicial  determination  upon  the 
State's  conduct. 

Some  comments  suggested  that  the 
Secretary  would  not  be  able  to  make 
such  a  determination  in  the  absence  of 
cross-examining  witnesses  and  judging 
credibility. 

Some  comments  suggested  a  good 
faith  determination  by  the  Secretary  will 
destroy  the  neutrality  of  the  Class  III 
gaming  procedures. 

One  comment  suggested  the 
paragraph  be  deleted  because  the 
Secretary  would  be  making  a  judicial 
determination  without  any  of  the 
safeguards  of  a  judicial  proceeding, 
contrary  to  the  IGRA  scheme. 

Response:  These  recommendations 
have  been  adopted  and  paragraph  (b)(2) 
has  been  deleted. 

One  comment  noted  that  the 
regulations  were  ambiguous,  and 
appeared  to  grant  the  Secretary 
authority  to  proceed  with  the  Class  III 
gaming  procedures  irrespective  of  the 
good  feith  determination  outcome. 

The  comment  suggested  that  the  good 
feith  determination  be  made  at  the 
outset  in  order  to  proceed  with  the 
procedures  process. 
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One  comment  suggested  the 
paragraph  provided  no  standard  for  the 
Secretary  to  follow  in  making  a  good 
faith  determination,  and  suggested 
placing  the  biutien  on  the  State  to  prove 
good  faith. 

Response:  These  recommendations 
were  not  adopted  because  the  good  faith 
determination  has  been  deleted  from  the 
regulations. 

One  comment  suggested  deleting 
paragraph  (b)(3)  because  State  law  does 
not  apply  to  activities  conducted  on 
hidian  lands  except  regarding  the  scope 
of  gaming. 

This  recommendation  was  not 
adopted  because  the  language  in 
paragraph  (b)(3)  tracks  the  requirement 
and  language  in  IGRA.  section  2710 
(d)(7)(B)(vii)(I). 

One  comment  suggested  revising 
paragraph  (c)  to  require  the  State  to 
address  all  the  issues  listed  in  section 
291.4  when  it  submits  an  alternate 
proposal. 

Response:  This  recommendation  was 
not  adopted  because  291 .4  is  applicable 
only  to  the  tribal  applicant. 

One  comment  suggested  deleting 
paragraph  (c)  because  the  State  should 
not  be  allowed  to  submit  a  proposal  if 
the  Secretary  determines  the  State  did 
not  negotiate  in  good  faith. 

Response:  This  recommendation  was 
not  adopted  because  the  good  faith 
determination  has  been  deleted  from  the 
regulations. 

Section  291.8  What  must  the  Secretary 
do  at  the  expiration  of  the  60-day 
comment  period  if  the  State  has  not 
submitted  an  alternative  proposal? 

One  comment  suggested  deleting  the 
60-day  reference  to  the  comment  period 
in  section  291.7. 

Response:  This  recommendation  was 
not  adopted  in  order  to  retain  clanty. 

Several  comments  objected  to  the 
discussion  of  the  "scope  of  gaming"  as 
being  either  too  broad,  or  too  narrow. 

Response:  These  recommendations 
were  not  adopted,  because  the 
applicable  scope  of  gaming  must  be 
determined  on  a  case-by-case  basis.  The 
summary  of  the  law  and  the  United 
States'  position  as  set  forth  in  the 
proposed  rule  remains  the  standard  for 
analyzing  the  scope  of  gaming  issue.  63 
FR  3289.  3292-3293  (January  22. 1998). 

Several  comments  suggested  deleting 
paragraph  (a)(4)  as  being  troubling, 
unnecessary  and  inappropriate. 

Response:  These  recommendations 
have  not  been  adopted  because  this 
paragraph  is  consistent  with  the 
requirement  as  set  forth  in  IGRA. 
section  2710(b)(7)(B)(vii)(l). 

Nimierous  comments  were  received 
from  both  States  and  tribes  under 


paragraph  {a)(8)  similar  to  those 
received  under  section  291.7(b)(2). 

Several  comments  suggested 
eliminating  this  paragraph  as  being 
beyond  the  authority  of  the  Secretary, 
unnecessary,  imclear  and  irrelevant. 

Several  comments  suggested  the 
Secretary  could  not  impartially  and 
properly  adjudicate  the  issue  because  of 
the  trust  responsibility  to  tribes,  a 
conflict  of  interest,  and  a  lack  of 
knowledge  concerning  the  intricacies  of 
the  negotiation  between  the  State  and 
tribe. 

Response:  These  recommendations 
were  adopted  and  paragraph  (aKS^has 
been  deleted. 

One  comment  suggested  that  the 
Secretary  publish  his/her  determination 
on  the  good  faith  issue. 

Response:  This  recommendation  was 
not  adopted  because  the  good  faith 
determination  has  been  deleted  from  the 
regulations. 

One  conmient  suggested  paragraph 
(a)(8)  appeared  to  be  a  drafting  error. 

Response:  This  comment's  concern  is 
alleviated  because  the  paragraph  has 
been  deleted. 

One  comment  suggested  the 
paragraph  be  revised  to  include  specific 
examples  of  State  action  which  would 
be  considered  as  evidence  of  bad  faith. 

Response:  This  recommendation  was 
not  adopted  because  the  good  faith 
determination  has  been  deleted  from  the 
regulations. 

Several  comments  suggested  changing 
the  60-day  time  fr^me  in  paragraph  (b) 
because  it  was  too  long  or  imnecessary 
if  a  State  does  not  submit  an  alternate 
proposal. 

Response:  These  recommendations 
were  not  adopted  because  the  60-day 
time  frame  is  reasonable  for  a 
substantive  review  if  the  State  submits 
comments  under  section  291.7(b).  If  the 
State  does  not  submit  comments,  the 
Secretary  may  not  need  the  entire  60 
days. 

One  comment  suggested  deleting  the 
requirement  that  the  Secretary  not&y  the 
State. 

Response:  This  recommendation  was 
not  adopted  because  the  State  is  an 
involved  party  in  the  Class  m  gaming 
procediues  process  as  contemplated  by 
IGRA.  Paragraph  (b)(2)  was  deleted  as 
lumecessary.  If  the  Secretary  determines 
that  the  State's  alternative  proposal 
contains  no  objections  to  the  tribe's 
proposal,  the  proposal  is  approved.  If 
the  Secretary  determines  there  are 
unresolved  issues  and  areas  of 
disagreement  between  the  State's 
alternative  proposal  and  the  tribal 
proposal,  then  the  parties  will  be 
invited  to  participate  in  an  informal 
conference. 


One  conmient  suggested  paragraph 
(b)(3)  is  confusing  because  if  the  State 
does  not  submit  an  alternative  proposal, 
then  how  can  the  Secretary  make  a 
determination  of  uinresolved  issues  and 
areas  of  disagreement. 

Response:  This  recommendation  was 
not  adopted  because  the  State  can 
comment  on  the  tribe's  proposal  under 
section  291.7(b)  without  necessarily 
submitting  an  alternative  proposal. 
Further,  if  the  Secretary  makes  a 
determination  that  there  are  no 
objections  to  the  tribe's  proposal,  he/she 
can  approve  the  proposal. 

One  comment  suggested  it  was 
inappropriate  under  paragraph  (b)(3)  to 
invite  the  State  to  participate  in  an 
informal  conference  because  the 
uiu^solved  issues  and  areas  of 
disagreement  may  be  exclusively  tribal. 

Response:  This  recommendation  was 
not  adopted  because  the  unresolved 
issues  and  areas  of  disagreement  are 
between  the  parties. 

One  comment  suggested  revising 
paragraph  (b)(3)  to  include  a  time  frame 
in  which  the  inJPormal  conference  would 
be  held. 

Response:  This  recommendation  was 
adopted  and  language  was  added  to 
state  that  the  parties  will  be  invited  to 
participate  in  an  informal  conference 
within  30  days  of  receiving  the 
Secretary's  notice. 

Several  comments  suggested  the  30r 
day  time  frame  in  paragraph  (c)  was 
excessive  and  should  be  shortened. 

Response:  This  recommendation  was 
not  adopted  because  30  days  is 
reasonable  and  necessary  for  the 
Secretary  to  prepare  a  written  report 
simimarizing  the  informal  conference 
and  making  a  final  decision  either 
setting  forth  the  procedures  or 
disapproving  the  proposal. 

One  comment  suggested  deleting  the 
requirement  that  the  Secretary  prepare 
and  mail  the  report  and  final  decision 
to  the  State  in  paragraph  (c). 

Response:  This  recommendation  was 
not  adopted  because  the  State  is  an 
involved  party  in  the  Class  III  gaming 
procedures  process  as  contemplated  by 
IGRA. 

Section  291.9    What  must  the  Secretary 
do  at  the  end  of  the  60-day  comment 
period  if  the  State  pmvides  comments 
offering  an  alternative  proposal  for 
Class  III  gaming  procedures? 

Several  comments  suggested  deleting 
section  291.9  as  unnecessary  and 
inconsistent  with  the  IGRA  scheme. 

One  comment  suggested  it  served  no 
legitimate  purpose  since  it  adds  an 
additional  60  days  to  a  process  which 
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will  ultimately  end  up  in  mediation 
anyway  where  the  parties  can  present 
their  objections  and  counter-proposals. 

Reponse:  These  recommendations 
were  adopted  and  the  section  has  been 
deleted  and  rewritten  to  provide 
automatic  appointment  of  a  mediator. 

One  comment  received  under  291.10 
recommended  specifying  the  nimiber  of 
days  in  which  the  mediator  will  be 
appointed. 

Response:  This  reconunendation  was 
adopted  imder  the  newly  revised 
Section  291.9  and  language  was  added 
saying  the  mediator  shall  be  appointed 
within  30  days  of  the  Secretary 
receiving  the  State's  alternative 
proposal.  See  Sxmunary  of  Comments 
under  section  291.10. 

Section  291 . 1 0    What  must  the  Indian 
tribe  do  when  it  receives  the  State's 
alternative  proposal  for  Class  HI  gaming 
procedures? 

Several  comments  recommended  this 
section  be  deleted  as  unnecessary  and 
inconsistent  with  the  IGRA  scheme  or 
be  revised  to  provide  for  automatic 
appointment  of  a  mediator. 

Response:  The  recommendation  to 
delete  as  uimecessary  and  inconsistent 
was  adopted,  and  the  recommendation 
to  revise  is  adopted  imder  the  new 
revised  section  291.9. 

The  comment  further  recommended 
to  revise  the  section  and  specify  the 
nimiber  of  days  in  which  the  mediator 
will  be  appointed. 

Response:  This  recommendation  was 
adopted  and  language  was  added  to  the 
new  revised  section  291.9  saying  the 
mediator  shall  be  appointed  within  30 
days  of  receiving  the  State's  alternative 
proposal.  See  Summary  of  Comments 
under  section  291.9. 

One  comment  recommended  revising 
the  section  to  provide  for  a  mechanism 
that  establishes  procedures  if  the 
Secretary  disapproves  the  State's 
alternative  proposal. 

Response:  This  comment  was  not 
adopted  because  this  paragraph  has 
been  deleted. 

Section  291.11     What  must  the 
Secretary  do  if  the  Indian  tribe  files 
timely  objections  to  the  State's 
alternative  proposal? 

Several  comments  recommended 
setting  forth  qualifications  of  the 
mediator.  One  comment  recommended 
requiring  the  mediator  have  familiarity 
and  knowledge  of  IGRA. 

Response:  This  reconunendation  was 
not  adopted  because  it  is  unnecessary. 

One  comment  recommended  that  the 
tribe  have  considerable  input  into  the 
Secretary's  selection. 


Response:  This  recommendation  was 
not  adopted  to  maintain  a  fairness  and 
timeliness  in  the  process. 

One  comment  recommended  conflict 
of  interest  standards. 

Response:  This  recommendation  was 
adopted  and  the  new  revised  section 

291.9  includes  such  standards. 
Several  comments  recommended  the 

section  be  revised  to  include  a  specific 
time  period  in  which  the  Secretary  must 
appoint  the  mediator.  One  conunent 
recommended  20  days. 

Response:  These  recommendations 
were  partially  adopted,  and  the  new 
revised  section  291.9  includes  a  30-day 
time  period  as  being  reasonable  and 
necessary. 

One  comment  suggested  revising  the 
section  to  include  a  time  frame  in  which 
the  mediator  issues  a  decision. 

Response:  This  recommendation  was 
not  adopted  in  order  to  remain 
consistent  with  IGRA  requirements,  to 
maintain  flexibility  in  the  mediation 
process  and  to  avoid  imposition  of  time 
constraints  on  the  mediator.  During  the 
mediation  process,  the  parties  are  free  to 
mutually  consent  to  self-imposed  time 
constraints.  The  IGRA  does  not  impose 
such  constraints  on  the  mediator  or 
mediation  process.  This  section  was 
deleted  as  uimecessary  due  to  the 
automatic  appointment  of  a  mediator 
under  revised  section  291.9  and  the 
sections  were  renumbered  accordingly. 

Section  291.12  What  is  the  role  of  the 
mediator  appointed  by  the  Secretary? 

This  section  was  renumbered  section 

291.10  due  to  the  deletion  of  sections 
291.9  and  291.10  of  the  proposed  rule. 

Several  comments  recommended 
imposing  specific  procedural  guidelines 
and  specific  time  lines  on  the  mediator 
and  mediation  process. 

Response:  These  recommendations 
were  not  adopted  in  order  to  be 
consistent  with  IGRA  and  to  maintain 
flexibility  in  the  mediation  process. 
Ehuing  the  mediation  process,  the 
parties  are  free  to  mutually  consent  to 
self-imposed  procedures  and/or  time 
lines.  The  IGRA  does  not  impose 
procedures  or  deadlines  on  the  mediator 
or  mediation  process. 

One  comment  recommended  revising 
the  section  to  include  the  requirement 
that  the  mediator  apply  the  canons  of 
construction  by  which  all  ambiguities 
should  be  resolved  in  fevor  of  the  tribe. 

Response:  This  recommendation  was 
not  adopted  because  the  mediator's 
discharge  of  his  or  her  responsibilities 
will  be  guided  by  applicable  law, 
including  canons  of  statutory 
construction  which  will  be  applied  by 
the  mediator  as  applicable. 


One  comment  suggested  the  words 
"opportimity  to  be  heard"  as  being 
ambiguous  and  recommended 
specifying  whether  it  requires  an  oral 
hearing  unless  the  parties  waive  the 
requirement. 

Response:  This  recommendation  was 
not  adopted  because  the  mediation 
process  is  not  a  formal  administrative  or 
adjudicatory  process.  The  mediation 
process  requires  flexibility  and  the 
parties  are  free  to  mutually  consent  to 
self-imposed  procedures. 

Section  291.13  What  must  the  Secretary 
do  upon  receiving  the  proposal  selected 
by  the  mediator? 

This  section  was  renumbered  section 
291.11  due  to  the  deletion  of  sections 
291.9  and  291.10  of  the  proposed  rule. 

One  comment  suggested  changing  the 
60-day  requirement  to  45  days  which 
IGRA  provides  for  approval  or 
disapproval  of  gaming  compacts. 

Response:  This  recommendation  was 
not  adopted  because  60  days  is 
reasonable  and  necessary  to  make 
substantive  determinations  regarding 
the  mediator's  selected  proposal. 

One  comment  recommended  that 
paragraph  (b)  be  revised  to  list  only  the 
disapproval  criteria  for  compacts  as  set 
forth  in  IGRA,  section  271O03)(8). 

Response:  This  recommendation  was 
not  adopted  because  the  Class  III  gaming 
procedures  must  comply  not  only  with 
section  2710(b)(8)  of  IGRA  but  also  must 
comply  with  the  requirements  for  Class 
in  gaming  procediu«s  in  section  291.4 
and  the  requirements  in  section 
2710(b)(7)(B)(vii). 

One  comment  recommended 
providing  for  automatic  approval  of  the 
mediator's  selected  proposal  because 
imder  IGRA,  the  compact  must  be 
approved  except  for  emunerated  reasons 
set  forth  in  section  2710(b)(8). 

Response:  This  recommendation  was 
not  adopted  because  the  Class  m  gaming 
procedures  must  comply  not  only  with 
section  2710(b)(8)  of  IGRA,  but  also 
with  the  requirements  for  Class  m 
gaming  procedures  in  section  291.4  and 
the  requirements  in  section 
2710(b)(7)(B)(vii)ofIGRA. 

One  comment  recommended  revising 
the  section  to  include  the  requirement 
that  when  deciding  whether  to  approve 
or  disapprove  the  proposal  selected  by 
the  mediator,  the  Secretary  must  apply 
the  canons  of  construction  by  which  all 
ambiguities  should  be  resolved  in  favor 
of  the  tribe. 

Response:  This  recommendation  was 
not  adopted  because  the  Secretary's 
discharge  of  his  or  her  responsibilities 
will  be  guided  by  applicable  law, 
including  canons  of  statutory 
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construction  which  wlil  be  applied  by 
the  Secretary  as  applicable. 

Several  conunents  reconunended 
changing  paragraph  (c)  to  require  the 
Secretary  to  issue  procedures  if  the 
mediator's  proposal  is  rejected. 

Response:  This  recommendation  was 
adopted  and  the  word  "may"  in 
paragraph  (c)  was  replaced  by  the  word 
"shall"  to  more  closely  track  the 
statutory  language  in  25  U.S.C. 
2710(d)(7)(B)(vii). 

One  comment  recommended 
specifying  a  time  frame  within  which 
the  Secretary  prescribes  procedures 
under  paragraph  (c). 

Response:  This  recommendation  was 
adopted  and  a  60-day  requirement  has 
been  added. 

One  comment  suggested  paragraph  (c) 
was  confusing  because  it  appeared  (he 
Secretary  was  adopting  the  mediator's 
selected  proposal  even  though  he/she 
was  rejecting  it. 

Response:  This  recommendation  was 
adopted  and  language  was  added  to 
clarify  that  the  Secretary  will  use  the 
mediator's  selected  proposal  as  much  as 
possible  while  comporting  with  IGRA 
and  relevant  provisions  of  State  law. 

One  comment  recommended  under 
paragraph  (c)  the  Secretary  be  required 
to  explain  in  writing  the  specific 
reasons  for  disapproval. 

Response:  This  recommendation  was 
not  adopted  because  that  requirement  is 
already  specified  in  paragraph  (a).  The 
words  "in  the  event"  were  dianged  to 
"if'  for  clarification. 

Section  291.14  When  do  Class  UI 
gaming  procedures  for  an  Indian  tribe 
become  effective? 

This  section  was  renumbered  section 
291.13  due  to  the  deletions  of  sections 

291.9  and  291.10  of  the  proposed  rule. 

Language  referencing  section 
291.10(b)(1)  was  deleted  because  section 

291.10  has  been  deleted  due  to  the  new 
revised  section  291.9. 

One  comment  recommended 
specifying  that  the  Secretary  shall  have 
15  days  to  publish  the  procediues  in  the 
Federal  Register. 

Another  comment  recommended 
adding  the  words  "as  soon  as  possible" 
to  make  sure  there  is  no  delay. 

Response:  These  recommendations 
were  not  adopted  as  being  unnecessary 
or  too  vague,  and  to  remain  consistent 
with  IGRA's  language.  The  IGRA  does 
not  provide  for  a  specific  publication 
time,  but  it  is  the  Secretary's  intention 
to  publish  the  notice  expeditiously. 


Section  291.15  How  can  Class  UI 
gaming  procedures  approved  by  the 
Secretary  be  amended? 

This  section  was  renumbered  section 

291.14  due  to  the  deletions  of  sections 
291.9  and  291.10  of  the  proposed  rule. 

One  comment  suggested  the  section  is 
unwieldy  if  the  regulations  do  not  take 
the  States  out  of  the  Class  III  gaming 
procedures  process. 

Response:  This  recommendation  was 
not  adopted  because  it  cannot  be 
assumed  that  the  States  will  fail  to 
participate  in  amendments.  States  are 
involved  parties  as  contemplated  by 
IGRA. 

One  comment  suggested  this  section 
erroneously  made  amendments  to  the 
Class  III  gaming  procedures  subject  to 
the  process  in  section  291.3. 

Response:  This  recommendation  was 
adopted  and  the  section  was  clarified  to 
explicitly  exclude  procedures 
amendments  to  the  requirements  of 
section  291.3. 

One  comment  recommended  a  two- 
tiered  approach  to  Class  III  gaming 
procedures  amendments. 

Response:  This  recommendation  was 
not  adopted  in  order  to  keep  the  same 
process  applicable  to  amendments  as  to 
original  proposals. 

One  comment  suggested  specifying 
the  duration  of  Class  IH  gaming 
procedures.  The  comment 
recommended  stating  the  procedures 
would  be  valid  in  perpetmty  or  for  a 
term  certain,  imless  the  Secretary  either 
approves  an  amendment  to  the 
procedives  or  repeals  them,  or  unless 
the  Indian  tribe  requires  cancellation. 
The  conmient  recommended  that 
procedures  remain  in  effect  regardless  of 
any  changes  in  state  law  during  the 
length  of  the  term. 

Response:  This  recommendation  was 
partially  adopted  and  a  new  section 

291.15  was  added  to  provide  that 
procedures  will  remain  in  effect  for  the 
duration  specified  in  the  procedures 
themselves,  or  until  amended.  In 
addition,  section  291. 4(j)  was  amended 
to  require  the  Indian  tribe's  proposal  to 
address  the  length  of  time  the 
procedures  will  remain  in  effect. 
Finally,  this  new  section  will  not 
address  the  effect  of  any  changes  in  state 
law  on  existing  procedures  because  the 
effect  of  any  such  change  is  not 
explicitly  resolved  by  IGRA,  and  has  not 
been  setUed  by  the  coiirts.  Accordingly, 
the  Department  has  determined  not  to 
take  a  position  on  this  issue  in  these 
regrdations. 

One  comment  suggested  the 
regulations  do  not  state  whether  the 
Secretary's  decisions  can  be  appealed  or 
if  the  decisions  are  considered  final. 


Response:  This  recommendation  was 
not  adopted  because  the  Department  of 
the  Interior  (Department)  already  has 
regulations  specifying  appealability  in 
25  CFR  §  2  et  seq. 

ExecutiTe  Order  12866 

This  is  a  significant  rule  under 
Executive  Order  (E.O.)  12866  and  has 
been  reviewed  by  Office  of  Management 
and  Budget  (OMB). 

Reg:ulatory  Flexibility  Act 

The  Department  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq. 
Indian  tribes  are  not  considered  to  be 
small  entities  for  purposes  of  this  Act 

SmaU  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule  does  not  have  an  annual  effect 
on  the  economy  of  $100  million  or 
more. 

This  rule  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consujners,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions  and  does 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  the  ability 
to  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises. 

Unfunded  Mandates  Act  of  1995 

This  regulation  imposes  no  unfunded 
mandate  on  any  governmental  or  private 
entity  and  is  in  compliance  with  the 
provisions  of  the  Uiifunded  Mandates 
Act  of  1995. 

Executive  Order  12630 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
"takings"  implications,  llie  rule  does 
not  pertain  to  "taking"  of  private 
property  interests,  nor  does  it  impact 
private  property. 

Executive  Order  12612 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
Federalism  effects. 

As  explained  above,  the  Secretary  has 
determined  that  he  has  the  statutory 
authority  to  adopt  proced\ires  to  permit 
Indian  gaming  in  appropriate 
circumstances.  Secretarial  authority  was 
expressly  provided  in  IGRA  with 
respect  to  the  judicially-supervised 
mediation  scheme.  It  woidd  be 
exercised  imder  the  rule  in  a  manner 
consistent  with  the  statutory  directive 
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and  congressional  intent.  The  rule 
provides  the  opportunity  for  States  to 
voluntarily  participate  in  a  mediation 
process  under  the  auspices  of  the 
Secretary.  As  the  Supreme  Court  noted 
in  Seminole,  Congress  may,  imder  the 
Constitution,  choose  to  withhold  from 
States  any  authority  over  Indian  gaming. 
Under  the  rule,  the  Secretary  would  be 
tracking  the  scheme  set  forth  by 
Congress  and  the  rule  would  afford  the 
States  as  much  opportiuiity  to 
participate  as  where  it  does  not  claim 
immunity  irom.  siiit. 

Executive  Order  12988 

The  Department  has  certified  to  0MB 
that  these  regulations  meet  the 
applicable  standards  provided  in 
sections  (3)(a)  and  3(b)(2]  of  E.0. 12988. 

Paperwork  Reduction  Act  of  1995 

Sections  291.4,  291.10,  291.12,  and 
291.15  contain  information  collection 
requirements.  The  BIA  has  submitted  a 
request  for  emergency  clearance  by 
0MB  for  this  collection  of  information. 

The  information  requested  wiU  be 
unique  for  each  tribe  and  may  be 
changed  when  necessary  to  fit  the  needs 
of  the  tribe. 

All  information  is  to  be  collected 
upon  the  submission  of  a  request  by  a 
tribe  for  Class  m  gaming  procedures. 
The  annual  reporting  and  record 
keeping  burden  for  the  collection  of 
information  is.estimated  to  average 
1,000  hours  for  each  response  and  we 
estimate  there  will  be  approximately  12 
respondents.  The  collection  will  include 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  information.  The  total  annual 
burden  is  estimated  to  be  12,000  hoiu-s. 

The  Paperwork  Reduction  Act  of  1995 
requires  us  to  tell  you  that  a  Federal 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  luiless  it 
displays  a  currently  valid  0MB  control 
niunber. 

NEPA  Statement 

The  Department  has  determined  that 
this  proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pinsuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

Drafting  Information:  The  primary 
author  of  this  proposed  rule  is  George 
Skibine,  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
Affairs. 


List  of  Subjects  in  25  CFR  Part  291 

Indians — business  and  finance, 
Indians — Gaming 

For  the  reasons  given  in  the  preamble, 
part  291  is  added  to  Title  25,  Chapter  1 
of  the  Code  of  Federal  Regulations  to 
read  as  set  forth  below. 

PART  291— aass  III  Gaming 
Procadurea 

Sec. 

291.1  Purpose  and  scope. 

291.2  Definitions. 

291.3  When  may  an  Indian  tribe  ask  the 
Secretary  to  issue  Class  HI  gaming 
procedures? 

291.4  What  must  a  proposal  requesting 
Class  in  gaming  procedures  contain? 

291.5  Where  must  die  proposal  requesting 
Class  in  gaming  procedures  be  filed? 

291.6  What  must  the  Secretary  do  upon 
receiving  a  proposal? 

291.7  What  must  the  Secretary  do  if  it  has 
been  determined  that  the  Indian  tribe  is 
eligible  to  request  Class  III  gaming 
procedures? 

291.8  What  must  the  Secretary  do  at  the 
expiration  of  the  60-day  comment  period 
if  the  State  has  not  submitted  an 
alternative  proposal? 

291.9  What  must  the  Secretary  4p  at  the 
end  of  the  60-day  comment  period  if  the 
State  offers  an  alternative  proposal  for 
Class  ni  gaming  procedures? 

291.10  What  is  the  role  of  the  mediator 
appointed  by  the  Secretary? 

291.11  What  must  the  Secretary  do  upon 
receiving  the  proposal  selected  by  the 
mediator? 

291.12  Who  will  monitor  and  enforce  tribal 
compliance  with  the  Class  III  gaming 
procedures? 

291.13  When  do  Class  III  gaming 
procedures  for  an  Indiui  tribe  become 
effective? 

291.14  How  can  Class  HI  gaming 
procedures  issued  by  the  Secretary  be 
amended? 

291.15  How  long  do  Class  III  gaming 
procedures  remain  in  effect? 

Authority:  5  U.S.C.  301;  25  U.S.C.  sections 
2,9  and  2710. 

§  291 .1    Purpose  and  scope. 

The  regulations  in  this  part  establish 
procedures  that  the  Secretary  will  use  to 
promulgate  niles  for  the  conduct  of 
Class  ni  Indian  gaming  when: 

(a)  A  State  and  an  Indian  tribe  are 
imable  to  volimtarily  agree  to  a  compact 
and; 

(b)  The  State  has  asserted  its 
imnmnity  from  suit  brought  by  an 
Indian  tribe  imder  25  U.S.C. 
2710(d)(7)(B). 

1291^    Definitions 

(a)  All  terms  have  the  same  meaning 
as  set  forth  in  the  definitional  section  of 
IGRA,  25  U.S.C.  section  2703(1)-(10). 

(b)  The  term  "compact"  includes  ■ 
renewal  of  an  existing  compact. 


S291.3    When  may  an  Indian  tribe  ask  ttte 
Secretary  to  issue  Class  III  gaming 
procadufes? 

An  Indian  tribe  may  ask  the  Secretary 
to  issue  Class  m  gaming  procediu«s 
when  the  following  steps  have  taken 
place: 

(a)  The  Indian  tribe  submitted  a 
written  request  to  the  State  to  enter  into 
negotiations  to  establish  a  Tribal-State 
compact  governing  the  conduct  of  Class 
ni  gaming  activities; 

(b)  The  State  and  the  Indian  tribe 
failed  to  negotiate  a  compact  180  days 
after  the  State  received  the  Indian  tribe's 
request; 

(c)  The  Indian  tribe  initiated  a  cause 
of  action  in  Federal  district  court  against 
the  State  alleging  that  the  State  did  not 
respond,  or  did  not  respond  in  good 
&idi,  to  the  request  of  Uie  Indian  tribe 
to  negotiate  such  a  compact; 

(d)  The  State  raised  an  Eleventh 
Amendment  defense  to  the  tribal  action; 
and 

(e)  The  Federal  district  court 
dismissed  the  action  due  to  the  State's 
sovereign  immunity  under  the  Eleventh 
Amendment. 

§291.4    What  must  a  proposal  requesting 
Class  III  gaming  procedures  contain? 

A  proposal  requesting  Class  EQ  gaming 
procedures  must  include  the  following 
information: 

(a)  The  full  name,  address,  and 
telephone  number  of  the  Indian  tribe 
submitting  the  proposal; 

(b)  A  copy  of  the  authorizing 
resolution  from  the  Indian  tribe 
submitting  the  proposal; 

(c)  A  copy  of  the  Indian  tribe's  gaming 
ordinance  or  resolution  approved  by  the 
NIGC  in  accordance  with  25  U.S.C. 
2710,  if  any; 

(d)  A  copy  of  the  Indian  tribe's 
organic  dociiments,  if  any; 

(e)  A  copy  of  the  Indian  tribe's  written 
request  to  the  State  to  enter  into 
compact  negotiations,  along  with  the 
Indian  tribe's  proposed  compact,  if  any; 

(f)  A  copy  of  the  State's  response  to 
the  tribal  request  and/or  proposed 
compact,  if  any; 

(g)  A  copy  of  the  tribe's  Complaint 
(with  attached  exhibits,  if  any);  the 
State's  Motion  to  Dismiss;  any  Response 
by  the  tribe  to  the  State's  Motion  to 
Dismiss;  any  Opinion  or  other  written 
dociunents  from  the  court  regarding  the 
State's  Motion  to  Dismiss;  and  the 
Coiul's  Order  of  dismissal; 

(h)  The  Indian  tribe's  factual  and  legal 
authority  for  the  scope  of  gaming 
sptecified  in  paragraph  {j)(13)  of  this 
section; 

(i)  Regulatory  scheme  for  the  State's 
oversight  role,  if  any,  in  monitoring  and 
enforcing  compliance;  and 
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(j)  Proposed  procedures  under  which 
the  Indian  tribe  will  conduct  Class  III 
gaming  activities,  including: 

(1)  A  certification  that  the  tribe's 
accounting  procedures  are  maintained 
in  accordance  with  American  Institute 
of  Certified  Public  Accoimtants 
Standards  for  Audits  of  Casinos, 
including  maintenance  of  books  and 
records  in  accordance  with  Generally 
Accepted  Accounting  Principles  and 
applicable  NIGC  regulations; 

(2)  A  reporting  system  for  the 
payment  of  taxes  and  fees  in  a  timely 
manner  and  in  compliance  with  Internal 
Revenue  Code  and  Bank  Secrecy  Act 
requirements; 

(3)  Preparation  of  financial  statements 
covering  all  financial  activities  of  the 
Indian  tribe's  gaming  operations; 

(4)  Internal  control  standards 
designed  to  ensure  fiscal  integrity,  of 
gaming  operations  as  set  forth  in  25  CFR 
Part  542; 

(5)  Provisions  for  records  retention, 
maintenance,  and  accessibility; 

(6)  Conduct  of  games,  including 
patron  requirements,  posting  of  game 
rules,  and  hours  of  operation; 

(7)  Procediues  to  protect  the  integrity 
of  the  rules  for  plajring  games; 

(8)  Rules  governing  employees  of  the 
gaming  operation,  including  code  of 
conduct,  age  requirements,  conflict  of 
interest  provisions,  licensing 
requirements,  and  such  background 
investigations  of  all  management 
officials  and  key  employees  as  are 
reqxiired  by  IGRA,  NIGC  regulations, 
and  applicable  tribal  gaming  laws; 

(9)  Policies  and  procedures  that 
protect  the  health  and  safety  of  patrons 
and  employees  and  that  address 
insurance  and  liability  issues,  as  well  as 
safety  systems  for  fire  and  emergency 
services  at  all  gaming  locations; 

(10)  Surveillance  procedures  and 
security  personnel  and  systems  capable 
of  monitoring  movement  of  cash  and 
chips,  entrances  and  exits  of  gaming 
facilities,  and  other  critical  areas  of  any 
gaming  facility; 

(11)  An  administrative  and/or  tribal 
judicial  process  to  resolve  disputes 
between  gaming  establishment, 
employees  and  patrons,  including  a 
process  to  protect  the  rights  of 
individuals  injured  on  gaming  premises 
by  reason  of  negligence  in  the  operation 
of  the  facUity; 

(12)  Hearing  procedures  for  licensing 
purposes; 

(13)  A  list  of  gaming  activities 
proposed  to  be  offered  by  the  Indian 
tribe  at  its  gaming  facilities; 

(14)  A  description  of  the  location  of 
proposed  gaming  facilities; 

(15)  A  copy  of  the  Indian  tribe's  liquor 
ordinance  approved  by  the  Secretary  if 


intoxicants,  as  used  in  18  U.S.C.  1154, 
will  be  served  in  the  gaming  facility; 

(16)  Provisions  for  a  tribal  regulatory 
gaming  entity,  independent  of  gaming 
management; 

(17)  Provisions  for  tribal  enforcement 
and  investigatory  mechanisms, 
including  the  imposition  of  sanctions, 
monetary  penalties,  closure,  and  an 
administrative  appeal  process  relating  to 
enforcement  and  investigatory  actions; 

(18)  The  length  of  time  the  procedures 
will  remain  in  effect;  and 

(19)  Any  other  provisions  deemed 
necessary  by  the  Indian  tribe. 

§  291 .5    Where  must  the  proposal 
requesting  Class  III  gaming  procedures  be 
filed? 

Any  proposal  requesting  Class  ID 
gaming  procedures  must  be  filed  with 
the  Director,  Indian  Gaming 
Management  Staff,  Bmeau  of  Indian 
Affairs,  U.S.  Department  of  the  Interior, 
MS  2070-MIB,  1849  C  Street  NW, 
Washington,  DC  20240. 

§  291 .6    What  must  ttra  Secretary  do  upon 
receiving  a  proposal? 

Upon  receipt  of  a  proposal  requesting 
Class  in  gaming  procedures,  the 
Secretary  must: 

(a)  Within  15  days,  notify  the  Indian 
tribe  in  writing  that  the  proposal  has 
been  received,  and  whether  any 
information  required  under  §  291.4  is 
missing; 

(b)  Within  30  days  of  receiving  a 
complete  proposal,  notify  the  Indian 
tribe  in  writing  whether  the  Indian  tribe 
meets  the  eligibility  requirements  in 

§  291.3.  The  Secretary's  eligibility 
determination  is  final  for  the 
Department. 

§291.7    What  must  the  Secretary  do  if  it 
has  been  determined  that  the  Indian  tribe  is 
eligible  to  request  Class  III  gaming 
procedures? 

(a)  If  the  Secretary  determines  that  the 
Indian  tribe  is  eligible  to  request  Class 
III  gaming  procedures  and  that  the 
Indian  tribe's  proposal  is  complete,  the 
Secretary  must  submit  the  Indian  tribe's 
proposal  to  the  Governor  and  the 
Attorney  General  of  the  State  where  the 
gaming  is  proposed. 

(b)  "rhe  Governor  and  Attorney 
General  wrill  have  60  days  to  comment 
on: 

(1)  Whether  the  State  is  in  agreement 
with  the  Indian  tribe's  proposad; 

(2)  Whether  the  proposal  is  consistent 
with  relevant  provisions  of  the  laws  of 
the  State; 

(3)  Whether  contemplated  gaming 
activities  are  permitted  in  the  State  for 
any  purposes,  by  any  person, 
organization,  or  entity. 

(c)  The  Secretary  will  also  invite  the 
State's  Governor  and  Attorney  General 


to  submit  an  alternative  proposal  to  the 
Indian  tribe's  proposed  Class  III  gaming 
procediues. 

§291.8    What  must  the  Secretary  do  at  the 
expiration  of  the  60-day  comment  period  if 
the  State  has  not  submitted  an  aKemative 
proposal? 

(a)  Upon  expiration  of  the  60-day 
comment  period  specified  in  §291.7,  if 
the  State  has  not  submitted  an 
alternative  proposal,  the  Secretary  must 
review  the  Indian  tribe's  proposal  to 
determine: 

(1)  Whether  all  requirements  of 
§  291.4  are  adequately  addressed; 

(2)  Whether  Class  ID  gaming  activities 
will  be  conducted  on  Indian  lands  over 
which  the  Indian  tribe  has  jiuisdiction; 

(3)  Whether  contemplated  gaming 
activities  are  permitted  in  the  State  for 
any  purposes  by  any  person, 
organization,  or  entity; 

(4)  Whether  the  proposal  is  consistent 
with  relevant  provisions  of  the  laws  of 
the  State; 

(5)  Whether  the  proposal  is  consistent 
with  the  trust  obligations  of  the  United 
States  to  the  Indian  tribe; 

(6)  Whether  the  proposal  is  consistent 
with  all  applicable  provisions  of  IGRA; 
and 

(7)  Whether  the  proposal  is  consistent 
with  provisions  of  other  applicable 
Federal  laws. 

(b)  Within  60  days  of  the  expiration 
of  the  60-day  comment  period  in 

§  291.7,  the  Secretary  must  notify  the 
Indian  tribe,  the  Governor,  and  the 
Attorney  General  of  the  State  in  writing 
that  he/she  has: 

(1)  Approved  the  proposal  if  the 
Secretary  determines  that  there  are  no 
objections  to  the  Indian  tribe's  proposal; 
or 

(2)  Identified  imresolved  issues  and 
areas  of  disagreements  in  the  proposal, 
and  invite  the  Indian  tribe,  the  Governor 
and  the  Attorney  General  to  participate 
in  an  informal  conference  r  within  30 
days  of  notification  unless  the  parties 
agree  otherwise,  to  resolve  identified 
imresolved  issues  and  areas  of 
disagreement. 

(c)  Within  30  days  of  the  informal 
conference,  the  Secretary  must  prepare 
and  mail  to  the  Indian  tribe,  the 
Governor  and  the  Attorney  General: 

(1)  A  written  report  that  summarizes 
the  results  of  the  informal  conference; 
and 

(2)  A  final  decision  either  setting  forth 
the  Secretary's  proposed  Class  in 
gaining  procedures  for  the  Indian  tribe, 
or  disapproving  the  proposal  for  any  of 
the  reasons  in  paragraph  (a)  of  this 
section. 
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§  291 .9    What  must  the  Secretary  do  at  the 
end  of  the  6(May  comment  period  if  the 
State  offers  an  alternative  proposal  for 
Class  III  gaming  procedures? 

Within  30  days  of  receiving  the  State's 
alternative  proposal,  the  Secretary  must 
appoint  a  mediator  who: 

(a)  Has  no  official,  financial,  or 
personal  conflict  of  interest  with  respect 
to  the  issues  in  controversy;  and 

(b)  Must  convene  a  process  to  resolve 
differences  between  the  two  proposals. 

§  291 .1 0    What  is  the  role  of  ttie  ntediator 
appointed  by  the  Secretary? 

(a)  The  mediator  must  ask  the  Indian 
tribe  and  the  State  to  submit  their  last 
best  proposal  for  Class  in  gaming 
procedures. 

(b)  After  giving  the  Indian  tribe  and 
the  State  an  opportunity  to  be  heard  and 
present  information  supporting  their 
respective  positions,  the  mediator  must 
select  from  the  two  proposals  the  one 
that  best  comports  with  the  terms  of 
IGRA  and  any  other  applicable  Federal 
law.  The  mediator  must  submit  the 
proposal  selected  to  the  Indian  tribe,  the 
State,  and  the  Secretary. 

§  291 .1 1    What  must  the  Secretary  do  upon 
receiving  the  proposal  selected  by  the 
mediator? 

Within  60  days  of  receiving  the 
proposal  selected  by  the  mediator,  the 
Secretary  must  do  one  of  the  following: 

(a)  Notify  the  Indian  tribe,  the 
Governor  and  the  Attorney  General  in 
writing  of  his/her  decision  to  approve 
the  proposal  for  Class  m  gaming 
procedures  selected  by  the  mediator;  or 

(b)  Notify  the  Indian  tribe,  the 
Governor  and  the  Attorney  General  in 
writing  of  his/her  decision  to 
disapprove  the  proposal  selected  by  the 
mediator  for  any  of  the  following 
reasons: 

(1)  The  requirements  of  §  291.4  are 
not  adequately  addressed; 

(2)  Gaming  activities  would  not  be 
conducted  on  Indian  lands  over  which 
the  Indian  tribe  has  jurisdiction; 

(3)  Contemplated  gaming  activities  are 
not  permitted  in  the  State  for  any 
purpose  by  any  person,  organization,  or 
entity; 

(4)  The  proposal  is  not  consistent 
with  relevant  provisions  of  the  laws  of 
the  State; 

(5)  The  proposal  is  not  consistent 
with  the  trust  obligations  of  the  United 
States  to  the  Indian  tribe; 

(6)  The  proposal  is  not  consistent 
with  applicable  provisions  of  IGRA;  or 

(7)  The  proposal  is  not  consistent 
with  provisions  of  other  applicable 
Federal  laws. 

(c)  If  the  Secretary  rejects  the 
mediator's  proposal  under  paragraph  (b) 
of  this  section,  he/she  must  prescribe 


appropriate  procedures  within  60  days 
under  which  Class  ID  gaming  may  take 
place  that  comport  with  the  mediator's 
selected  proposal  as  much  as  possible, 
the  provisions  of  IGRA.,  and  the  relevant 
provisions  of  the  laws  of  the  State. 

§  291 .1 2    Who  will  monitor  and  enforce 
tribal  compliance  with  ttie  Class  III  gaming 
procedures? 

The  Indian  tribe  and  the  State  may 
have  an  agreement  regarding  monitoring 
and  enforcement  of  tribal  compliance 
with  the  Indian  tribe's  Class  III  gaming 
procedures.  In  addition,  under  existing 
law,  the  NIGC  will  monitor  and  enforce 
tribal  compliance  with  the  Indian  tribe's 
Class  in  gaming  procedures. 

§  291 .1 3    When  do  Class  III  gaming 
procedures  for  an  Indian  tribe  become 
effective? 

Upon  approval  of  Class  III  gaming 
procedures  for  the  Indian  tribe  imder 
either  §  291.8(b),  §  291.8(c),  or 
§  291.11(a),  the  Indian  tribe  shall  have 
90  days  in  which  to  approve  and 
execute  the  Secretarial  procedures  and 
forward  its  approval  and  execution  to 
the  Secretary,  who  shall  publish  notice 
of  their  approval  in  the  Federal 
Register.  The  procedures  take  effect 
upon  their  publication  in  the  Federal 
Register. 

§  291 .1 4    How  can  Class  III  gaming 
procedures  approved  by  ttie  Secretary  be 
amended? 

An  Indian  tribe  may  ask  the  Secretary 
to  amend  approved  Class  III  gaming 
procedines  by  submitting  an 
amendment  proposal  to  the  Secretary. 
The  Secretary  must  review  the  proposal 
by  following  the  approval  process  for 
initial  tribal  proposals,  except  that  the 
requirements  of  §  291.3  are  not 
applicable  and  he/she  may  waive  the 
requirements  of  §  291.4  to  the  extent 
they  do  not  apply  to  the  amendment 
request. 

§  291 .1 5    How  long  do  Class  III  gaming 
procedures  remain  In  effect? 

Class  in  gaming  procedures  remain  in 
^ect  for  the  duration  specified  in  the 
procedures  or  until  amended  pursuant 
to  §291.14. 

Dated:  April  1,1999. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
[PR  Doc.  99-8910  Filed  4-9-99;  8:45  am) 

BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Air  Force 

32  CFR  Part  863 

Leasing  U.S.  Air  Force  Aircraft  and 
Related  Equipment  to  Nongovernment 
Organizationa 

agency:  Department  of  the  Air  Force, 

DOD. 

ACTION:  Final  rule;  removal. 

summary:  The  Department  of  the  Air 
Force  is  amending  the  Code  of  Federal 
Regulations  (CFR)  by  removing  its  rule 
on  Leasing  U.S.  Air  Force  Aircraft  and 
Related  Equipment  to  Nongovernmental 
Organizations.  This  rule  is  removed,  as 
the  ciurent  information  contained  in  it 
does  not  reflect  current  policy  of  AFI 
64-103,  May  1997. 
EFFECTIVE  DATE:  April  7,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eric  Kattner,  Headquarters,  U.S.  Air 
Force,  SAF/AQCP,  1500  Wilson  Blvd., 
7th  Floor,  Arlington,  VA  22209-2404, 
(703) 588-7059. 

List  of  Subiects  in  32  CFR  Part  863 
Aircraft,  Grovenunent  Property 

PART  863— [REMOVED] 

Accordingly,  and  imder  the  authority 
of  10  U.S.C.  2667,  32  CFR,  Chapter  VII 
is  amended  by  removing  Part  863. 
Carolyn  A.  Lunsford, 
Air  Force  Federal  Register  Uaison  Officer. 
(FR  Doc.  99-8981  Filed  4-9-99;  8:45  am] 
BILUNG  COOE  S001-0S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WA  68-71 43-a:  FRL-6322-5] 

Approval  and  Promulgation  of 
Implementation  Plana:  Waahlngton 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  Environmental  Protection 
Agency  (EPA)  approves  the  revisions  to 
the  Washington  State  Implementation 
Plan  (SIP)  submitted  by  the  Washington 
Department  of  Ecology  on  March  2, 
1999  amending  two  portions  of  the 
Spokane  County  Air  Pollution  Control 
Agency's  (SCAPCA)  Regulation  I, 
Article  IV.  The  revisions  to  the  SIP  for 
the  Spokane  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMIO) 
nonattainment  area  simply  adds  a 
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definition  so  that  previously  approved 
control  measures  would  continue  to  be 
implemented  should  the  area  be 
redesignated  as  attainment  or  the  pre- 
existing PM-10  standard  is  revoked. 

DATES:  This  direct  final  rule  is  effective 
on  Jime  11,  1999  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  May  12, 1999.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 

ADDRESSES:  Written  conunents  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  Office  of  Air  Quality  (OAQ- 
107),  EPA,  1200  Sixth  Avenue.  Seattle, 
Washington  98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Environmental  Protection  Agency,  401 
M  Street.  SW,  Washington,  D.C.  20460. 
Copies  of  material  submitted  to  EPA 
may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA,  Region  10,  Office  of  Air 
Quality,  12005ixth  Avenue  (OAQ-107), 
Seattle,  Washington  98101,  and  State  of 
Washington  Department  of  Ecology,  300 
Desmond  Drive,  Lacey,  Washington 
98503. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Lauderdale,  Office  of  Air  Quality 
(OAQ-107),  EPA,  Seattle,  Washington 
98101,  (206)  553-6511. 

SUPPLEMENTARY  INFORMATKM: 

1.  Background 

Spokane,  Washington,  was  designated 
a  PM-10  nonattainment  area  on 
November  15, 1990.  The  major  sources 
of  particulate  air  pollution  are  fugitive 
dust  and  residential  wood  combustion. 
Industrial  emissions  are  a  minor  source 
of  PM-10  within  the  nonattainment 
area.  On  January  27, 1997,  see  62  PR 
3800,  EPA  approved  the  SIP  for  PM-10 
for  the  Spokane  nonattainment  area. 
The  approved  attainment  plan  contains 
specific  reg\ilations  which  implement 
control  measures  for  residential  wood 
combustion,  paved  surfaces,  unpaved 
roads,  and  other  measures.  These 
measures  are  being  fully  implemented 
and  the  area  has  not  monitored  PM-10, 
24-hour  or  annual,  violations  since 
1994.  Some  of  the  control  measures  in 
the  approved  SIP  are  contained  in  the 
Spokane  County  Air  Pollution  Control 
Authority  (SCAPCA)  regulations. 
Specifically  SCAPCA  Regulation  I , 
includes  standards  of  control  for 
particulate  matter  on  paved  and 
unpaved  surfaces  and  roads. 


n.  Summary  of  Action 

SCAPCA  amended  SCAPCA 
Regulation  I  (effective  February  13. 
1999)  and  submitted  the  amendments  to 
Ecology  for  inclusion  in  the  SIP.  The 
changes  will  preserve  the  applicability 
of  Section  6.14  Standards  for  Control  of 
Particulate  Matter  on  Paved  Surfaces, 
and  Section  6.15  Standards  for  Control 
of  Particulate  Matter  on  Unpaved  Roads, 
should  the  area  be  redesignated 
attainment  or  the  pre-existing  PM-10 
standard  be  revoked  for  Spokane. 
SCAPCA  has  added  a  definition  to  both 
sections  that  requires  continued 
implementation  of  the  control  measures 
in  the  Spokane  PM-10  nonattainment 
area  even  if  EPA  were  to  redesignate  the 
area  to  attaiiunent  or  revoke  the  pre- 
existing PM-10  standard.  On  February 
26, 1999,  after  full  public  hearing. 
Ecology  adopted  the  revisions  as  part  of 
the  SIP  and  on  March  2. 1999, 
submitted  the  revisions  to  EPA  for 
approval. 

EPA  has  reviewed  the  proposed  SIP 
revision  and  determines  that  it  is 
consistent  with  the  Clean  Air  Act  and 
applicable  regulations  and 
requirements.  Therefore,  EPA  is 
approving  the  two  minor  rule  changes  to 
the  SCAPCA  Regulation  I  as  a  revision 
to  the  Washington  PM-10  SIP  for  the 
Spokane  nonattainment  area. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  docximent  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  June  11, 1999 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
May  12, 1999. 

It  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  June  11, 
1999  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

m.  AdministratiTe  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 


action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Knhanring  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  uidess  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consxilting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Mtmagement  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Otdet  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  io  provide  meaningful  and 
timely  input  in  tiie  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates. 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  economically 
significant  as  defined  under  E.O.  12866, 
and  (2)  concerns  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children.  U  the  regidatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  plaimed 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency.  This  rule  is  not  subject  to  E.O. 
13045  because  it  is  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
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required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
siunmary  of  the  natine  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  to  provide  meaningful  and 
timely  input  in  ihe  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities . 

Today's  rule  does  not  significantly  or 
imiquely  afiect  the  communities  of 
Indian  tribal  governments.  Accordingly, 
the  requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  because  SIP  approvals  imder 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 


EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  aimual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  nUe. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govenunents,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  11, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 


extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference.  Particulate  matter. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of 
Washington  was  approved  by  the  Director  of 
the  Office  of  Federal  Register  on  July  1, 1982. 

Dated:  March  31. 1999. 
Chuck  aarke. 
Regional  Administrator,  Region  10. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  WW— Washington 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)(79)  to  read  as 
follows: 

§52.2470    identification  of  plan. 

***** 

(c)  *  *  * 

(79)  February  22, 1999,  letter  bom 
WDOE  submitting  a  revision  and 
replacement  pages  to  the  State 
Implementation  Plan  for  the  Spokane 
PM-10  Attainment  Plan  that  will 
preserve  the  appUcability  of  Section 

6.14  Standards  for  Control  of  Particulate 
Matter  on  Paved  Siu'faces,  and  Section 

6.15  Standards  for  Control  of  Particulate 
Matter  on  Unpaved  Roads,  should  the 
area  be  redesignated  as  attainment  or 
the  pre-existing  PM-10  standard  is 
revoked  for  Spokane. 

(i)  Incorporation  by  reference. 

(A)  Spokane  County  Air  Pollution 
Control  Authority's  Regulation  I., 
Article  VI:  Section  6.14  Standards  for 
Control  of  Particulate  Matter  on  Paved 
Surfaces  and;  Section  6.15  Standards  for 
Control  of  Particulate  Matter  on 
Unpaved  Roads,  effective  February  13, 
1999. 

|FR  Doc.  99-8942  Filed  4-9-99;  8:45  am) 
BtLUNQ  COOE  6S60-aO-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[lA  06&-1068a;  FRL-6322-11 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Iowa 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  final  action  to 
approve  a  State  Implementation  Plan 
(Sff)  revision  submitted  by  the  state  of 
Iowa.  This  revision  approves  numerous 
updates  of  the  state's  air  program  rules 
and  ensures  that  the  state's  SIP  is 
ciurent  with  Federal  requirements.  The 
effect  of  this  action  is  to  ensiu«  Federal 
enforceability  of  the  state's  air  program 
rule  revisions. 

DATES:  This  direct  final  rule  is  effective 
on  June  11,  1999  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  May  12,  1999.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be 
addressed  to  Wayne  Kaiser, 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101. 

Copies  of  the  state  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hoius:  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Branch,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101;  and  the 
Enviroiunental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102).  401  M  Street, 
SW,  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process  for  a 
SIP? 

What  does  Federal  approval  of  a  state 
regulation  mean  to  me? 

What  is  being  addressed  in  this  notice? 

What  action  is  the  EPA  taking? 

What  Is  a  SIP? 

Section  1 10  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EPA.  These 


ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
ciirrently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  EPA 
for  approval  and  incorporation  into  the 
Federally  enforceable  SIP. 

Each  Federally  approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
dociunents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally 
enforceable  SIP,  states  must  formally 
adopt  the  regiUations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  EPA  for  inclusion  into  the 
SIP.  EPA  must  provide  public  notice 
and  seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  EPA. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally  approved  SIP. 
Records  of  such  SEP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Tide  40,  Part  52, 
entitled  "Approval  and  Promulgations 
of  Implementation  Plans."  The  actual 
state  regulations  which  are  approved  are 
not  reproduced  in  their  entirety  in  the 
CFR  outright  but  are  "incorporated  by 
reference,"  which  means  that  EPA  has 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally  approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  EPA  is 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  the  CAA. 


What  Is  Being  Addressed  in  This' 
Notice? 

The  Iowa  Department  of  Natxiral 
Resources  (IDNR)  revised  a  number  of 
its  nUes  in  order  to  maintain 
equivalency  with  Federal  requirements, 
to  update  adoption  by  reference  to 
Federal  rules,  to  provide  clarifications, 
to  remove  obsolete  rules,  and  to  correct 
internal  citations.  The  revised  rule 
chapters  are:  Chapter  20,  "Scope  of 
Tide — Definitions — Forms — ^Rules  of 
Practice";  Chapter  22,  "Controlling 
Pollution";  Chapter  23,  "Emissions 
Standards  for  Contaminants";  Chapter 
24,  "Excess  Emission";  Chapter  25, 
"Measurement  of  Emissions";  Chapter 
29,  "Qualifications  in  Visual 
Determinations  of  the  Opacity  of 
Emissions";  and  Chapter  31, 
"Nonattainment  Areas,"  567  Iowa 
Administrative  Code.  Specific  Chapter 
paragraphs  and  subparagraphs  which 
were  revised  are:  20.1,  20.2,  20.3(4), 
20.3(6)— rescinded,  22.1(1),  22.1(2), 
22.1(3),  22.1(4),  22.4,  22.4(1),  22.4(3), 
22.5(2),  22.5(4).  22.5(6),  22.5(10), 
22.8(1),  22.203(1),  22.300(2),  22.300(8), 
23.1(6),  23.2(3),  23.3(2),  24.1(2),  25.1(7), 
25.1(9),  25.1(10),  25.1(12),  29.1,  and 
31.2. 

The  general  subject  matter  of  the 
revisions  included,  but  was  not  limited 
to,  updating  the  definition  of  "volatile 
organic  compoimd,"  updating  the 
reference  to  EPA  Guideline  on  Air 
Quality  Models  (Revised),  updating  the 
reference  to  the  Federal  prevention  of 
significant  deterioration  program  at  40 
Cni  52.21,  providing  additional 
restrictions  in  the  open  biuning  rule, 
and  updating  the  reference  to  EPA 
opacity  method  at  40  CFR  part  60. 

These  revisions  to  the  Iowa  SIP  were 
submitted  by  Larry  Wilson,  IDNR 
Director,  on  August  12, 1998.  The  state 
effective  date  for  these  revisions  is  May 
13, 1998. 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met? 

^   The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  section 
51.102.  The  submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 
part  of  this  dociunent,  the  revision 
meets  the  substantive  SIP  requirements 
of  the  CAA,  including  section  110  and 
implementing  regulations. 

What  Action  Is  EPA  Taking? 

EPA  is  processing  this  action  as  a 
direct  final  action  because  the  revisions 
make  routine  revisions  to  the  existing 
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rules  which  are  noncontroversial. 
Therefore,  we  do  not  anticipate  any 
adverse  comments. 

Conclusion 

Final  Action 

EPA  is  taking  final  action  to  approve, 
as  an  amendment  to  the  Iowa  SW,  rule 
revisions  submitted  by  the  state  of  Iowa 
on  August  12,  1998. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  June  11, 1999 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
May  12,  1999. 

It  EPA  receives  such  comments,  then 
EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Parties 
interested  in  commenting  should  do  so 
at  this  time,  ff  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  Jime  11, 1999, 
and  no  further  action  will  be  taken  on 
the  proposed  rule. 

AdministratiTe  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  fit)m  E.O.  12866,  entitled 
"Regulatory  Planning  and  Review." 

B.  E.O.  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regiUation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local  or  tribal  government, 
unless  the  Federal  Goveroment  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  12875  requires  EPA  to 
provide  to  OMB  a  description  of  the 
extent  of  EPA's  prior  consiUtation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
conummications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 


officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  imfunded 
mandates."  » 

Today's  rule  does  not  create  a 
mandate  on  state,  local,  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  E.O.  13045 

Protection  of  Children  from 
Enviroimiental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroimiental  hesdth  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  an  economically 
significant  regulatory  action  as  defined 
by  E.O.  12866,  and  it  does  not  address 
an  enviromnental  health  or  safety  risk 
that  would  have  a  disproportionate 
effect  on  children. 

D.  E.O.  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  E.O.  13084  requires  EPA  to 
provide  to  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
siunmary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 


matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  generally  requires  an  agency 
to  conduct  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jurisdictions.  This  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  SIP  approvals  under  section 
110  and  Subchapter  I,  Part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  signed  into 
law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  govenmients  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
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Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 


the  U.S.  Comptroller  General  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  nde" 
as  defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

bnder  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  June  11, 1999.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
hitergovenunental  relations,  Lead, 
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Nitrogen  dioxide.  Ozone,  Partioilate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compoimds. 

Dated:  March  29, 1999. 
Dennis  Grams, 

Regional  Administrator,  Region  VII. 

Chapter  I,  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  Q— Iowa 

2.  In  §  52.820  the  following  entries  for 
paragraph  (c),  EPA-approved 
regulations,  are  revised  to  read  as 
follows: 

§52.820    Identification  of  plan. 

***** 

(c)  EPA-approved  regulations. 


kMva  citation 


567-20.1 
567-20.2 
567-20.3 


Title  ^IveSte*  EPA  approval  date 

Iowa  Oapartment  of  Natural  Resources  Environmental  Protection  Commission  [567] 

Chapter  20— Scope  of  Title-Oefinitions-Fonna-Rule  of  Practice 

Scope  of  Title 5/3/98    April  12,  1999  [FR  cite]. 

Definitions  5/3/98    April  12,  1999  [FR  cite]. 

Air  Quality  Forms  Generally  5/3/98    April  12,  1999  [FR  cite]. 


Comments 


Chapter  22— Controlling  Pollution 


567-22.1 


Permits  Required  for  New  or  Existing  Stationary 
Sources. 


5/3/98    April  12.  1999  [FR  cite]. 


567-22.4 


567-22.5 
567-22.8 


Special  Requirements  for  Major  Stationary  Sources 
Located  in  Areas  Designated  Attainment  or  Un- 
classified (PSD). 

Special  Requirements  for  Nonattainment  Areas  

Permit  by  Rule  


5/3/98    April  12,  1999  [FR  cite]. 


5/3/98    April  12,  1999  [FR  cite]. 
5/3/98    April  12,  1999  [FR  cite]. 


567-22.203 


567-22.300 


Voluntary  Operating  Permit  Applications 

Operating  Permit  by  Rule  for  Small  Sources 


5/3/98    April  12,  1999  [FR  cite]. 

•  * 

5/3/98    April  12,  1999  [FR  cite]. 


Chapter  23 — Emission  Standards  for  Contaminants 


567-23.1 Emission  Standards 


567-23.2 
567-23.3 


Open  Buming 

Specific  Contaminants 


5/3/98    April  12,  1999  [FR  cite] 


5/3/98    April  12,  1999  [FR  cite]. 
5/3/98    April  12,  1999  [FR  cite] 


Sections  23.1(2)-(5)  are 
not  approved  in  the 
SIP 

Section  23.3(3)(d)  is  not 
part  of  the  approved 
SIP. 
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Iowa  citation 

Trtte                                      ^eSf'          EPA  approval  date 

Comments 

* 

•                              *                             •                             •                              • 

• 

" 

Chaptsr  24— Excess  Emissions 

567-24 1           

..    Excess  Emission  Reoorting 5/3/98    April  12, 1999  {FRcitel. 

* 

•                              *                              *                              *                              • 

• 

Chapter  25— MMSurament  of  Emissions 

567-25.1  

..    Testing  and  Sampling  of  New  and  Existing  Equip-              5/3/98    April  12,  1999  [FR  cite], 
ment 

#                              •                             #                              •                             • 

♦ 

• 

Chapter  29— Ouaimcatkm  in  Visuai  Determination  of  ths  Opacity  of  Emissions 

567-29  1  

..    IWIethodotogy  and  Qualified  Obsen/er 5/3/98    April  12, 199S.  [FR  cite]. 

Chapter  31— Nonatteinment  Arsas 

567-31.2 


Confomiity  of  General  Federal  Actions  to  the  Iowa 
SIP  or  Federal  Implementation  Plan. 


5/8/98    April  12,  1999  [FR  cite]. 


[FR  Doc.  99-8940  Filed  4-9-99;  8:45  am) 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[GA-42-1-9908a;  FRL-6321-1] 

Implementation  Plan  and 
Redesignation  Request  for  the 
Muscogee  County,  Georgia  Lead 
Nonatteinment  Area 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  simultaneously 
approving  the  lead  state  implementation 
plan  (SIP)  and  redesignation  request  for 
the  Muscogee  County,  Georgia,  lead 
nonattainment  area.  Both  plans  dated 
September  28, 1998,  were  submitted  by 
the  State  of  Georgia  for  the  purpose  of 
demonstrating  that  the  Muscogee 
Coimty  area  has  attained  the  lead 
National  Ambient  Air  Quality  Standard 
(NAAQS). 

DATES:  This  direct  final  rule  is  effective 
June  11, 1999  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  May  12, 1999.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 


Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Kimberly  Bingham  at  the  ^A  Region  4 
address  listed  below.  Copies  of  the 
material  submitted  by  Georgia 
Environmental  Protection  Division 
(EPD)  may  be  examined  during  normal 
business  hours  at  the  following 
locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW, 
Washington  DC  20460. 

Environmental  Protection  Agency, 
Atlanta  Federal  Center,  Region  4  Air 
Planning  Branch,  Atlanta  Federal 
Center,  61  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303-3104. 

Georgia  Environmental  Protection 
Division,  Air  Protection  Branch,  4244 
International  Parkway,  Suite  120, 
Atlanta,  Georgia  30354. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kimberly  Bingham,  Regulatory  Planning 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  Region  4,  Environmental 
Protection  Agency,  Atlanta  Federal 
Center,  61  Forsyth  Street.  SW,  Atlanta. 
Georgia  30303.  The  telephone  number  is 
(404)562-9038. 

SUPPLEMENTARY  INFORMATION: 


I.  Background — ^Lead  SIP 

Section  107(d)(5)  of  the  Clean  Air  Act 
as  amended  in  1990  (CAA)  provides  for 
areas  to  be  designated  as  attainment, 
nonattaimnent,  or  imclassifiable  with 
respect  to  the  lead  NAAQS.  Governors 
are  required  to  submit  recommended 
designations  for  ar^as  within  their 
states.  When  an  area  is  designated 
nonattainment,  the  state  must  prepare 
and  submit  a  SIP  piu^uant  to  sections 
110(a)(2)  and  172(c)  of  the  CAA 
showing  how  the  area  will  be  brought 
into  attainment. 

On  January  6,  1992,  EPA  designated 
the  portion  of  Muscogee  County  aroimd 
the  GNB,  Inc.,  lead  smelter  and  battery 
production  fecility  as  nonattainment  for 
lead.  This  nonattainment  designation 
was  based  on  lead  NAAQS  violations 
from  monitors  located  near  the  GNB 
facility  that  were  recorded  the  first, 
second,  and  fourth  quarter  of  the 
calendar  year  1991. 

On  July  23, 1993,  Georgia  EPD 
submitted  a  lead  SIP  for  attaining  the 
NAAQS  in  the  Muscogee  County  lead 
nonattainment  area.  EPA  foimd  the  SIP 
to  be  inadequate  because  it  did  not  meet 
the  requirements  of  section  172(c)  of  the 
CAA  and  requested  that  Georgia  EPD 
make  the  necessary  corrections  and 
submit  supplemental  information  to 
address  the  deficiencies.  To  comply, 
Georgia  EPD  submitted  a  supplemental 
modeling  demonstration  for  the  base 
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year  1996.  Significant  changes  in  the 
emission  sources  occurred  at  the  GN6 
lead  facility  rendering  the  modeling 
inappropriate  for  the  1993  SIP  submittal 
and  inapplicable  for  the  redesignation 
request.  Specifically,  the  1996  modeling 
showed  a  relaxation  of  the  limits,  the 
addition  of  new  emission  sources, 
revised  stack  heights,  deleted  sources, 
and  relocated  sources  not  addressed  in 
the  1993  SIP  submittal.  Even  though  the  . 
total  facility  emissions  and  maximum 
modeling  impacts  decreased  somewhat, 
the  inventory  was  not  reflective  of  the 
1993  SIP  inventory  and  the  SIP 
emission  limits  were  relaxed.  As  a 
result,  Georgia  EPD  requested  that  the 
1993  lead  SIP  be  withdrawn  and 
replaced  with  the  new  lead  SIP 
submittal  and  redesignation  request 
dated  September  28, 1998. 

n.  Analysis  of  the  State  Submittal 

The  1998  SIP  revision  was  reviewed 
using  the  criteria  established  by  the 
CAA  in  section  110(a)(2).  Section  172(c) 
of  the  CAA  specifies  the  provisions 
applicable  to  areas  designated  as 
nonattainment  for  any  of  the  NAAQS. 
EPA  has  also  issued  a  General  Preamble 
describing  how  EPA  will  review  SIPs 
and  SIP  revisions  submitted  imder  Title 
I  of  the  CAA.  including  those  state 
submittals  containing  lead 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16, 
1992)  and  57  FR  18070  (April  28, 
1992)).  Because  the  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  Title  I  advanced 
in  today's  approval  and  the  supporting 
rationale  (57  FH  13549,  April  16, 1992). 

A.  Attainment  Demonstration 

Section  192(a)  of  the  CAA  requires 
that  SIPs  must  provide  for  attainment  of 
the  lead  NAAQS  as  expeditiously  as 
practicable  but  not  later  than  five  years 
from  the  date  of  an  area's  nonattainment 
designation.  The  lead  nonattaiiunent 
designation  for  the  Muscogee  Couinty 
area  was  effective  on  January  6, 1992; 
therefore,  the  latest  attainment  date 
permissible  by  statute  would  be  January 
6, 1997.  The  Muscogee  County  area  has 
air  quality  data  showing  attainment  of 
the  lead  NAAQS  for  the  years  1992 
through  1998  and  to  date  for  1999, 
which  meets  the  statutory  requirement. 

To  demonstrate  that  the  area  will 
continue  to  be  in  attainment  with  the 
lead  NAAQS,  emission  limits  were 
obtained  from  the  application  of 
reasonable  achievable  control 
technologies  (RACT)  and  workplace 
standards  at  the  GNB  facility.  The 
emission  limits  were  evaluated  using  air 


dispersion  modeling.  This  modeling 
predicts  the  impact  of  emissions  on  the 
environment  surrounding  the  facility 
and  whether  or  not  the  area  wiU  attain 
the  lead  NAAQS.  The  modeling 
demonstration  submitted  by  Georgia 
EPD  for  the  GNB  facility  shows  a 
predicted  maximimi  ambient  air  lead 
concentration  of  0.98  micro  grams  per 
cubic  meter  (jig/m^)  which  is  below  the 
NAAQS  for  lead  of  1.5  (jig/m^) 

B.  Emissions  Inventory 

Section  172(c)(3)  of  the  CAA  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  Because  it  is 
necessary  to  support  an  area's 
attainment  demonstration,  the  emission 
inventory  must  be  received  with  the  SIP 
submission. 

Georgia  EPD  submitted  an  emissions 
inventory  for  the  base  year  1996.  The 
inventory  identifies  the  secondary  lead 
smelter  owned  and  operated  by  GNB  as 
the  sole  major  source  of  lead  emissions 
in  the  Muscogee  County  area  when 
violations  were  recorded.  The  EPA  is 
approving  the  emissions  inventory 
because  it  is  accurate  and 
comprehensive,  and  provides  a 
sufficient  basis  for  determining  the 
adequacy  of  the  attainment 
demonstration  for  this  area  consistent 
with  the  requirements  of  the  CAA. 

C.  Reasonably  Available  Control 
Measures  (RACM)  (Including 
Reasonably  Available  Control 
Technology  (RACT)) 

States  with  lead  nonattainment  areas 
must  submit  provisions  to  assure  that 
RACM  (including  RACT)  are 
implemented  (see  sections  172(c)(1)). 
Control  measures  have  already  been 
implemented  at  the  GNB  facility  and 
include  baghouses  on  several  emissions 
points,  environmental  controls  on  blast 
furnaces,  and  improved  lead  related 
work  practices  and  controls  to  minimize 
fugitive  lead  dust  emissions.  The 
control  measiues  employed  at  the  GNB 
facility  were  evaluated  for 
reasonableness  and  technological  and 
economical  feasibility.  EPA  has 
determined  that  requirements  for  RACM 
(including  RACT)  have  been  met. 

D.  Other  Measures  including  Emission 
Limitations,  and  Timetables 

Pursuant  to  172(c)(6)  of  the  CAA,  all 
nonattainment  SIPs  must  contain 
enforceable  emission  limitations,  other 
control  measiues,  and  schediUes  and 
timetables  for  compliance. 

The  emission  limits  for  the  GNB 
facility  were  submitted  as  a  part  of  the 


lead  SIP  and  used  in  the  modeling 
study.  The  facility-wide  emissions  of 
lead  for  GNB  are  limited  to  1.612 
poimds  per  hour  (Ibs/hr).  Any 
relaxation  of  the  emission  limits  which 
results  in  a  computer  modeling 
prediction  of  a  maximimi  quarterly  lead 
concentration  off  the  GNB  plant 
property  exceeding  0.98  |ig/m'  will 
require  a  revision  of  this  lead  SIP. 

"rhe  CAA  also  requires  that 
nonattainment  SIPs  include  other 
measures  and  schedules  and  timetables 
for  compliance  that  may  be  needed  to 
ensure  the  attainment  of  the  relevant 
NAAQS  by  the  applicable  attainment 
date.  Because  the  Muscogee  County  area 
has  been  attaining  the  lead  NAAQS 
since  1992  and  met  the  attainment  date 
of  January  6, 1997,  it  was  not  necessary 
to  require  other  control  measures  or  a 
schedule  and  timetable  for  compliance 
with  the  NAAQS. 

E.  Computer  Modeling 

Section  110(a)(2)(K)  of  the  CAA 
requires  the  use  of  air  quality  modeling 
to  predict  the  effect  on  ambient  air 
quality  from  any  emissions  of  an  air 
pollutant  for  which  a  NAAQS  has  been 
established.  Therefore,  Georgia  EPD  was 
required  to  submit  a  modeling 
demonstration  with  the  lead  SIP. 
Georgia  EPD  used  the  current  long-term 
ISCLT3  and  short-term  ISCST3  models. 
The  1996  modeling  results  reveal  that 
the  maximum  quarterly  lead 
concentration  was  0.98  (xg/m^  which  is 
below  the  1.5  ng/m^  lead  NAAQS. 
Furthermore,  it  is  predicted  that  the 
maximimi  quarterly  lead  concentration 
in  the  year  2009,  which  is  the  required 
year  for  maintenance,  shall  be  either  at 
or  below  the  1996  value. 

F.  Reasonable  Further  Progress  (RFP) 

The  SIP  must  provide  for  RFP, 
defined  in  section  171(1)  of  the  CAA  as 
such  reductions  in  emissions  of  the 
relevant  air  pollutant  as  are  required  by 
section  172(c)(2),  or  may  reasonably  be 
required  by  the  Administrator  for  the 
purpose  of  ensuring  attainment  of  the 
applicable  NAAQS  by  the  applicable 
date. 

The  EPA  reviewed  the  attainment 
demonstration  for  the  area  to  determine 
whether  annual  incremental  reductions 
different  frt)m  those  provided  in  the  SIP 
should  be  required  in  order  to  ensure 
attainment  of  the  lead  NAAQS.  The  EPA 
found  that  the  emission  controls  which 
have  been  implemented  at  the  GNB 
facility  in  response  to  the  1991  NAAQS  . 
violations,  have  resulted  in  swift 
improvement  in  air  quality  in  the 
Muscogee  County  nonattainment  area. 
Furthermore,  the  air  quality  monitoring 
data  indicates  no  exceedances  of  the 
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lead  NAAQS  since  1991  and  the 
modeling  study  predicts  no  future 
exceedances.  Therefore,  no  additional 
incremental  reductions  in  emissions  are 
needed. 

G.  New  Source  Review  (NSR) 

Section  172(c)(5)of  the  CAA  requires 
that  the  submittal  include  a  permit 
program  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources.  The  federally 
approved  Ride  391-3-1-.03— 
subsection  (8)(c)  of  the  Georgia  Rules  for 
Air  Quality  Control  identifies  the 
current  specific  permitting  requirements 
for  nonattainment  areas  in  the  State  of 
Georgia.  The  federally  approved  Rule 
391-2-1-.02  subsection  (7) — Prevention 
of  Significant  Deterioration  of  Air 
Quality  will  replace  this  rule  once  the 
Muscogee  County  lead  nonattainment 
area  is  redesignated  to  attainment.  An 
analysis  of  the  redesignation  request  is 
discussed  later  in  this  document.  This 
rule  meets  the  requirements  of  the  CAA. 

H.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
CAA,  all  nonattainment  area  SIPs  that 
demonstrate  attainment  must  include 
contingency  measures.  Contingency 
measures  should  consist  of  other 
available  measures  that  are  not  part  of 
the  area's  control  strategy.  These 
measures  must  take  effect  vnthout 
further  action  by  the  state  or  EPA,  upon 
a  determination  that  the  area  has  failed 
to  meet  RFP  or  attain  the  lead  NAAQS 
by  the  applicable  attainment  date. 

The  Georgia  lead  SIP  contains  the 
following  three  contingency  measures: 
(1)  speed  breaker  control  of  truck  speed 
and  minimization  of  re-entraiiunent  of 
fugitive  dust  on  the  roadway;  (2) 
enclosiu^  of  the  drum  dimip  for  the 
oxide  vacuiun  system,  smelter  vacuum 
system,  and  fugitive  baghouses  to 
contain  any  lead  dust  generated  dining 
cleaning;  and  (3)  cormection  of  the 
discharge  from  both  vacuum  systems  to 
baghouses  to  provide  secondary 
filtration.  The  SIP  provides  that  all  three 
measures  be  implemented  within  60 
days  after  notification  to  GNB  by 
Georgia  EPD  that  the  NAAQS  has  been 
violated  in  the  Muscogee  County  area. 

The  EPA  is  approving  the  lead  SIP  for 
Muscogee  Coun^,  Georgia  because  it 
meets  the  requirements  set  forth  in 
section  110(a)(2)  and  172(c)  of  the  CAA. 

m.  Background  and  Analjrsis  of  the 
Redesignation  Request 

On  February  23, 1994,  Georgia  EPD 
submitted  a  request  to  redesignate  the 
Muscogee  County  area  to  attainment  for 
lead.  The  EPA  could  not  approve  this 
request  because  it  did  not  meet  the 
requirements  sets  forth  in  the  CAA  for 


redesignation  requests.  Subsequently, 
Georgia  EPD  requested  that  EPA 
withdraw  the  1994  redesignation 
request  and  approve  the  new  request 
dated  September  28, 1998. 

Pursuant  to  section  107(d)(3)(E)  of  the 
CAA,  five  requirements  must  be  met 
before  a  nonattaiimient  area  can  be 
redesignated  to  attaiiunent.  The 
following  describes  how  each  of  the  five 
requirements  has  been  achieved. 

A.  Attainment  of  the  Lead  NAAQS 

The  EPA  requires  eight  consecutive 
quarters  or  2  calendar  years  of  air 
quality  monitoring  data  showing 
attainment  to  justify  a  redesignation  to 
attainment.  To  demonstrate  that  the 
Muscogee  County  area  is  in  attainment 
with  the  NAAQS  for  lead.  Georgia  EPD 
included  air  quality  data  for  the  years 
1992-1998  in  the  submittal.  The  data 
has  been  quality  assured,  and  can  be 
found  in  EPA's  Aerometric  Information 
Retrieval  System.  This  monitoring  data 
which  covers  over  25  consecutive 
quarters  without  an  exceedance,  is 
adequate  to  demonstrate  attaiiunent  of 
the  lead  NAAQS. 

Modeling  is  also  required  to 
redesignate  an  area  to  attainment.  The 
EPA  believes  that  the  modeling  analysis 
included  in  the  1998  lead  SIP  also  being 
approved  in  this  document  satisfies  this 
requirement.  Georgia  EPD  will  continue 
to  monitor  the  air  quality  of  the 
Muscogee  County  area  to  verify 
continued  maintenance  of  the  lead 
NAAQS. 

B.  Section  llO(k)  SIP  Approval 

The  SIP  for  the  area  must  be  fully 
approved  under  section  llO(k)  and  must 
satisfy  all  requirements  that  apply  to  the 
area.  Approval  actions  on  SIP  elements 
and  the  redesignation  request  may  occur 
simultaneously  as  in  the  case  of  this 
lead  SIP  and  redesignation  request.  The 
SIP  elements  for  the  lead  SIP  were 
discussed  previously  in  the  "Analysis  of 
the  State  Submittal"  section  of  this 
docimient.  The  EPA  has  determined  that 
the  approval  of  the  lead  SIP  for  the 
Muscogee  County  area  meets  the 
requirements  of  section  110(k). 

C.  Permanent  and  Enforceable 
Improvement  in  Air  Quality 

A  state  must  be  able  to  reasonably 
attribute  the  improvement  in  air  quality 
to  permanent  and  enforceable  emission 
reductions.  The  implementation  of 
RACM  (including  RACT)  by  the  GNB 
facility  provides  enforceable  and 
permanent  emission  reductions  needed 
to  attain  and  maintain  the  lead  NAAQS. 
This  is  evidenced  by  the  area  having 
more  than  25  consecutive  quarters  of 
clean  air  quality  data.  Furthermore,  the 
modeling  study  shows  that  the  area  will 


remain  in  attainment  through  the  year 
2009.  Subsequently,  EPA  has 
determined  that  there  is  a  permanent 
and  enforceable  improvement  in  the  air 
quality  in  Muscogee  County. 

D.  Compliance  With  Sections  110(a)(2) 
and  Part  D  of  the  CAA 

To  be  redesignated  to  attainment, 
section  107(d)(3)(E)  requires  that  an  area 
must  have  met  all  applicable 
requirements  of  section  110(a)(2)  and 
Part  D  of  the  CAA.  The  EPA  has 
determined  that  the  lead  SIP  for  the 
Muscogee  County  area  of  Georgia  meets 
the  requirements  of  section  110(a)(2) 
and  Part  D  of  the  CAA  and  is  approving 
the  submittal  in  this  document.  A 
detailed  explanation  of  the  requirements 
can  be  found  in  the  "Analysis  of  the 
State  Submittal"  section  of  this 
document. 

E.  Maintenance  Plan 

Section  175(A)  of  the  CAA  requires 
states  that  submit  a  redesignation 
request  to  include  a  maintenance  plan 
to  ensure  that  the  attainment  of  NAAQS 
for  any  pollutant  is  maintained.  The 
plan  must  demonstrate  continued 
attainment  of  the  applicable  NAAQS  for 
at  least  ten  years  after  the  approval  of  a 
redesignation  to  attainment.  Eight  years 
after  the  redesignation,  states  must 
submit  a  revised  maintenance  plan 
demonstrating  attainment  for  the  ten 
years  following  the  initial  ten  year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  contain  such 
contingency  measures  as  the 
Administrator  deems  necessary  to 
assure  that  a  state  will  promptly  correct 
any  violation  of  the  standard  that  occurs 
after  redesignation.  The  contingency 
provisions  are  to  include  a  requirement 
that  a  state  will  implement  all  measures 
for  controlling  the  air  pollutant 
concerned  that  were  contained  in  the 
SIP  prior  to  redesignation. 

Georgia  EPD  demonstrated  that  the 
lead  SIP  also  being  approved  in  this 
action  is  adequate  to  maintain 
compliance  with  the  lead  NAAQS  for  at 
least  ten  years.  The  EPA  agrees  that  the 
lead  SIP  satisfies  the  requirements  of 
section  175(A)  of  the  CAA  to  show 
maintenance  of  the  lead  NAAQS.  The 
control  measures  and  lead  emission 
limits  included  in  the  SIP  have  been 
implemented  at  the  GNB  facility  to 
ensure  the  continued  attainment  of  the 
lead  NAAQS.  The  modeling 
demonstration  supporting  the  lead  SIP 
shows  maintenance  of  the  lead  standard 
through  2009,  meeting  the  requirement 
to  show  maintenance  for  ten  years.  The 
lead  SIP  also  includes  contingency 
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measures  that  will  take  effect  if  a 
violation  of  the  lead  NAAQS  occurs. 
Since  these  measures  were  not 
implemented  to  attain  the  lead  NAAQS, 
they  can  be  used  as  contingency 
measure  for  maintenance.  Georgia  EPD 
has  committed  to  submit  a 
demonstration  of  maintenance  for  an 
additional  ten  years  within  eight  years 
of  approval  of  the  redesignation  request. 

IV.  Final  action 

EPA  is  approving  the  lead  SIP  and 
redesignation  of  the  Muscogee  County 
lead  nonattainment  area  to  attainment 
because  the  submittal  meets  the 
requirements  of  the  CAA  as  discussed  in 
this  document.  The  EPA  is  publishing 
this  rule  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  dociunent 
that  wiU  serve  as  the  proposal  to 
approve  the  SEP  revision  should  adverse 
comments  be  filed.  This  rule  will  be 
effective  June  11, 1999  without  further 
notice  unless  the  Agency  receives 
adverse  conunents  by  May  12, 1999. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  June  11, 
1999  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

V.  Administrative  Requirements . 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inoured  by  those  governments,  or 
EPA  consults  with  those  governments,  ff 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 


description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
conunimications  boTn  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Otder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unfimded  mandates." 
Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  PR  19885.  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  U 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significanUy  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
siunmary  of  the  natiue  of  their  concerns. 


and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (5rder  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  imiquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3^)  of  E.O.  13084  do  not  apply 
to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  reqiiires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  reqiiirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  sigmficant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
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and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  resvdt  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
xuider  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 


"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  Jxme  11, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Lead,  Incorporation 
by  reference,  Intergovernmental 
relation,  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  March  18, 1999. 
Nfichael  V.  Peyton, 

Acting  Regional  Administrator,  Region  4. 

Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

Georgia— Lead 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  L— Georgia 

2.  Section  52.570  is  amended  by 
adding  paragraph  (c)(45)  to  read  as 
follows: 

§  52.570    Identification  of  plan. 

***** 

(c)*  *  * 

(45)  The  State  of  Georgia  submitted  a 
lead  SIP  for  the  Muscogee  Coimty  lead 
nonattainment  area  dated  September  28, 
1998. 

(i)  Incorporation  by  reference. 

State  Implementation  Plan  for  Lead 
Columbus,  Georgia  Muscogee  County, 
Requirements  for  the  GNB  facility  that 
were  adopted  on  September  28, 1998. 

(ii)  Other  material.  None. 


PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  C — Section  107  Attainment 
Statua  Deaignationa 

2.  In  §  81.311,  the  attainment  status 
table  for  lead  is  amended  by  revising  the 
designation  type  and  date  entry  for 
Muscogee  County  (part). 

§81.311    [Amended] 


Designated  Area 


Designation 


Classification 


Date 


Type 


Date 


Type 


Muscogee  County  (part) — ^That  portion  of  the  county  wtiich  includes 
a  circle  with  a  radius  of  2.3  kilometers  with  the  GNB,  Inc.,  lead 
smelting  and  battery  production  facility  in  the  center. 


June  11,  1999        Attainment 


[FR  Doc.  99-8944  Filed  4-9-99;  8:45  am) 
BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AO-FRL-6322-8] 

National  Emiaaion  Standarda  for 
Hazardoua  Air  Pollutants  for  Source 
Category:  Pulp  and  Paper  Production 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  interpretation  and 
technical  amendments. 


SUMMARY:  Under  the  Clean  Air  Act 
(Act),  EPA  issued  a  final  rule  (63  FR 
18504,  April  15, 1998)  to  reduce 
hazardous  air  pollutant  (HAP)  emissions 
from  the  pulp  and  paper  production 
source  category.  That  rule  (known  as  the 
Pulp  and  Paper  national  emission 
standard  for  hazardous  air  pollutants  or 
pulp  and  paper  NESHAP)  is  the  air 
component  of  the  integrated  air  and 
water  rules  for  the  pulp  and  paper 
industry  (known  as  the  Pulp  and  Paper 
Cluster  Rules).  The  nde  applies  to  pulp 
and  paper  production  processes 
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included  under  Standard  Industrial 
Classification  (SIC)  code  26. 

This  action  makes  interpretive 
amendments  to  certain  regulatory  text  in 
the  1998  pulp  and  paper.NESHAP.  We 
are  making  these  amendments  to  make 
certain  that  the  rule's  language  reflects 
our  stated  intent  and  also  to  correct 
certain  inadvertent  omissions  and  minor 
drafting  errors. 

DATES:  These  amendments  are  effective 
April  12. 1999.  The  incorporation  by 
reference  of  the  publication  listed  in  the 
amendments  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  12, 
1999. 


ADDRESSES:  Docket  No.  A-92-40. 
containing  the  supporting  information 
for  the  original  and  amendments  to  1998 
NESHAP  and  this  action,  is  available  for 
your  inspection  and  copying  between 
8:00  a.m.  and  5:30  p.m.,  Monday 
through  Friday  except  for  Federal 
holidays,  at  the  following  address:  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (MC-6102),  401  M  Street  SW, 
Washington.  DC  20460,  or  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Shedd,  Emission  Standards 


Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711;  telephone  (919)  541- 
5397  or  e-mail  at  shedd.steve@epa.gov. 
For  questions  on  compliance  and 
applicability  determinations,  contact 
Mr.  Seth  Heminway,  Office  of 
Enforcement  and  Compliance 
Assessment  (2223A),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460; 
telephone  (202)  564-7017  or  e-mail  at 
heminway.seth@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities.  Entities  potentially 
regulated  by  this  action  include: 


Category 

SIC  code 

Examples  of  regulated  entities 

Industry  

26 

Pulp  mills  and  integrated  mills  (mills  tt>at  manufacture  pulp  and  paper/papertx>ard)  that  chemically  pulp 
wood  fiber. 

This  table  is  not  exhaiistive.  It  lists 
the  types  of  entities  that  we  are  now 
aware  might  be  regulated  by  this  action. 
To  determine  whether  your  facility  is 
regulated  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  in  part  63,  subparts  A  and  S  of 
title  40  of  the  Code  of  Federal 
Regulations. 

Information  Contacts.  If  you  have 
questions  about  how  this  action  applies 
to  a  particular  situation  or  questions 
about  compliance  approaches, 
permitting,  enforcement,  and  rule 
determinations,  please  contact  the 
appropriate  regional  representative 
below. 

Region  I:  Greg  Roscoe,  Chief,  Air 
Pesticides  and  Toxics  Enforcement 
Office,  Office  of  Environmental 
Stewardship,  U.S.  EPA,  Region  I,  JFK 
Federal  Building  (SEA),  Boston,  MA 
02203;  (617)  565-3221.  Technical 
Contact  for  Applicability  Determination, 
Susan  Lancey.  (617)  565-3587,  (617) 
565-4940  (Fax). 

Region  U:  Mosey  Ghafiiari,  Air 
Compliance  Branch,  U.S.  EPA,  Region 
II,  290  Broadway,  New  York,  NY  10007- 
1866:  (212)  637-3925,  (212)  637-3998 
(Fax). 

Region  ID:  Makeba  Morris,  U.S.  EPA, 
Region  III,  3AT10, 1650  Arch  Street, 
Philadelphia.  PA  19103;  (215)  814- 
2187. 

Region  IV:  Lee  Page,  U.S.  EPA,  Region 
IV,  Atlanta  Federal  Center,  100  Alabama 
Street,  Atlanta,  GA  30303;  (404)  562- 
9131. 

Region  V:  Christina  Prasinos  (AE- 
17J).  U.S.  EPA,  Region  V,  77  West 
Jackson  Street,  Chicago,  IL  60604-3590; 
(312)  886r-6819,  (312)  353-8289  (Fax). 

Region  VI:  Michelle  Kelly,  Air 
Enforcement  Branch  (6EN-AA),  U.S. 


EPA,  Region  VI,  Suite  1200, 1445  Ross 
Avenue,  Dallas,  TX  75202-2733;  (214) 
665-7580,  (214)  665-7446  (Fax). 

Region  VU:  Gary  Schlicht,  Air  Permits 
and  Compliance  Branch,  U.S.  EPA, 
Region  VU,  ARTD/APCO,  726 
Minnesota  Avenue,  Kansas  City,  KS 
66101;  (913)  551-7097. 

Region  Vni:  Tami  Thomas-Burton,  Air 
Toxics  Coordinator,  U.S.  EPA,  Region 
Vm,  Suite  500,  999  18th  Street,  Denver, 
CO  80202-2466;  (303)  312-6581,  (303) 
312-6064  (Fax). 

Region  DC:  Ken  Bigos,  U.S.  EPA, 
Region  K,  A-5,  75  Hawthorne  Street, 
San  Francisco,  CA  94105;  (415)  744- 
1240. 

Region  X:  Andrea  Wallenweber, 
Office  of  Air  Quality,  U.S.  EPA,  Region 
X,  OFFICE  OF  AIR  QUALITY 
PLANNING  AND  STANDARDS-107, 
1200  Sixth  Avenue,  Seattle.  WA  98101; 
(206)  553-8760,  (206)  553-0404  (Fax). 

Technology  Transfer  NetWork.  The 
Technology  Transfer  Network  (TTN)  is 
a  network  of  EPA's  electronic  bulletin 
boards.  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control. 
Information  regarding  the  basis  and 
purpose  of  this  action,  the  rule  and 
other  relevant  dociunents  can  be  foimd 
on  the  pulp  and  paper  page  of  EPA's 
Unified  Air  Toxics  World  Wide  Web 
site  (UATW)  at  "http://www.epa.gov/ 
ttn/uatw/pulp/pulppg.html".  For  more 
information  on  the  TTN,  call  the  HELP 
line  at  (919)  541-5384. 

Outline.  The  technical  amendments 
discussed  in  this  preamble  are  grouped 
according  to  rule  sections:  emission 
standards  and  testing,  and  monitoring 
and  recordkeeping. 


The  preamble  is  organized  as  follows: 

I.  Description  of  the  Amendments  and 
Interpretations 

A.  Emission  Standards  and  Testing 

1.  May  process  modifications  be  used 
instead  of  add-on  control  devices  to  meet 
the  bleaching  system  standards 
(§63.445)? 

2.  Must  evaporator  feed  stage  vapor  and 
vacuum  system  condensates  be 
controlled  (§63.446)? 

3.  May  a  direct  injection  gas 
chromatography/flame  ionization 
detection  test  method  be  used  to  measure 
methanol  Ln  liquid  streams  (§  63.14  and 

§  63.457(c)(3))? 

4.  What  are  the  minimum  length  and 
number  of  test  runs  required  to 
demonstrate  initial  compliance 
(§63.457)? 

B.  Monitoring  and  Recordkeeping 

1.  Must  continuous  monitors  for  residence 
time  and  concentration  be  used  for  some 
control  device  alternatives  (§63.453)? 

2.  What  is  the  condensate  tank  "no 
detectable"  emissions  test  frequency 
(§63.453)? 

3.  What  must  be  done  if  the  tests  for 
condensate  tanks  indicate  emissions 
(§63.453)? 

4.  May  the  repair  period  for  closed-vent 
systems  extend  beyond  15  days  as 
implied  in  the  recordkeeping 
requirements  (§  63.453)? 

5.  Do  the  recordkeeping  requirements  in 
subpart  RR  apply  to  closed  collection 
systems  (§63.453)? 

C.  'Typographical  Corrections 
n.  Administrative  Requirements 
in.  Legal  Authority 

L  Description  of  the  Amendments  and 
Interpretations 

In  today's  action,  we  are  amending 
several  sections  of  the  national  emission 
standard  for  hazardous  air  pollutants 
from  the  pulp  and  paper  industry  issued 
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on  April  15, 1998  (the  "1998  NESHAP") 
in  title  40,  part  63,  subpart  S.  These 
amendments  clariiy  the  intent  and 
correct  inadvertent  omissions  and  minor 
drafting  errors  in  the  1998  NESHAP. 
This  section  presents  a  description  of 
each  of  the  amendments. 

A.  Emission  Standards  and  Testing 

1.  May  process  modifications  be  used 
instead  of  add-on  control  devices  to 
meet  the  bleaching  system  standards 
(§63.445)? 

Today's  action  revises  the  bleaching 
system  standards  (§  63.445)  to  make 
clear  that  process  modifications  (e.g., 
100  percent  substitution  of  chlorine 
dioxide  for  chlorine  and  elimination  of 
hypochlorite)  may  be  used  to  achieve 
compliance  with  the  chlorinated  HAP 
emission  limits  for  the  bleaching  system 
standards.  The  1998  NESHAP  requires 
equipment  at  subject  bleaching  stages  to 
be  enclosed  and  vented  into  a  closed- 
vent  system  and  routed  to  a  control 
device  that  meets  the  specified  emission 
limits  (see  §  63.445(c)). 

Following  promulgation  of  the  1998 
NESHAP,  commenters  indicated  that 
some  mills  may  be  able  to  achieve  the 
concentration  or  mass  emission  limits 
specified  in  §  63.445(c)  by  process 
modifications  without  the  use  of  an  add- 
on control  device.  The  commenters 
stated  that  as  written,  the  1998  NESHAP 
would  preclude  mills  bom  using 
process  modifications  (e.g.,  100  percent 
chlorine  dioxide  substitution  for 
chlorine  and  elimination  of 
hypochlorite)  because  the  1998 
NESHAP  specifies  that  the  emissions 
must  be  captured  and  routed  to  a 
control  device. 

We  did  not  intend  to  prevent  you 
(owner  or  operator  of  the  mill  or  reader, 
as  appropriate)  from  using  process 
modifications  to  achieve  compliance 
with  the  standards  for  chlorinated  HAP 
emissions.  The  outlet  concentration 
control  option  was  provided  in  the  1998 
NESHAP  in  response  to  comments  on 
the  December  17, 1996  proposal  (Pulp, 
Paper,  and  Paperboard  Industry — 
Backgroimd  Information  for 
Promulgated  Air  &nission  Standards, 
EPA-^53/R-93-050b,  pages  6-1  and  6- 
2)  indicating  that  bleaching  systems 
using  high  levels  of  chlorine  dioxide 
substitution  could  have  difficulty 
meeting  a  percent  reduction  limit  due  to 
low  chlorine  concentrations  at  the 
process  equipment  outlet.  Also,  the 
mass  emission  limit  for  bleaching 
system  vents  in  the  1998  NESHAP  was 
developed  in  response  to  comments  on 
the  March  8,  1996  supplemental  Federal 
Register  docimient  (61  PR  9394,  second 
column)  indicating  that  new  low-flow 
rate  bleaching  system  technologies 


would  not  be  able  to  meet  either  the 
percent  reduction  or  outlet* 
concentration  limits  (Air  Docket  A-92- 
40,  item  IV-B-29).  Therefore,  we 
provided  for  two  standards  to  allow 
process  modifications  without  the  need 
for  add-on  controls.  Thus,  we  do  not 
intend  to  require  enclosures  and  closed- 
vent  systems  for  process  equipment  that 
achieve  compliance  using  process 
modifications.  A  temporary  enclosure 
may  be  necessary  to  measure  the  outlet 
concentration  or  mass  emission  limit 
during  the  initial  performance  test  and 
other  compliance  demonstrations.  It 
should  be  noted  that  the  percent 
reduction  alternative  emission  limit  was 
not  included  in  the  amended  language 
since  this  reduction  alternative  is 
inherently  based  on  the  use  of  an  add- 
on control  device. 

2.  Must  evaporator  feed  stage  vapor 
and  vacuum  system  condensates  be 
controlled  (§63.446)? 

Evaporator  feed  stage  vapor  and 
vacuum  system  condensates  must  be 
controlled.  Today's  action  revises  the 
standards  for  kraft  pulping  process 
condensates  in  the  1998  NESHAP 
(§  63.446)  to  clarify  which  condensate 
streams  from  evaporator  system  weak 
liquor  feed  stages  are  subject  to  the 
standards.  Our  intention  in  the  1998 
NESHAP  was  to  collect  all  condensate 
streams  from  evaporator  system  stages 
where  the  majority  of  HAPs  are 
discharged.  Tlie  oQscussion  in  the  next 
four  paragraphs  is  intended  to  present 
the  reader  with  a  brief  description  of  the 
evaporation  process  and  provide 
backgroimd  for  identifying  the  regulated 
condensate  streams. 

The  1998  NESHAP  (§  63.446(b)(3)) 
specifies  that  the  standards  apply  to 
certain  kraft  pulping  process  condensate 
streams.  For  the  evaporator  system,  the 
1998  NESHAP  specifies  that  regulated 
streams  are  condensates  from  "each 
evaporator  stage  where  weak  liquor  is 
introduced  (feed  stages)."  The  1998 
NESHAP  defines  the  evaporator  system 
as 

*  *  *  all  equipment  associated  with 
increasing  the  solids  content  and/or 
concentrating  spent  cooking  liquor  from  the 
pulp  washing  system  including  pre- 
evaporators,  multi-effect  evaporators, 
concentrators,  and  vacuum  systems,  as  well 
as  associated  condensers,  hotwells,  and 
condensate  streams,  and  any  other 
equipment  serving  the  same  function  as  those 
previously  listed. 

Evaporators  are  used  to  remove  water 
and  volatile  contaminants  (including 
HAPs)  fit)m  weak  liquor  so  that  the 
spent  cooking  chemicals  can  be 
economically  recovered  and  reused. 
After  passing  through  the  evaporator 
system,  concentratmi  weak  liquor  (i.e.. 


heavy  or  strong  liquor)  is  burned  in  the 
recovery  furnace  to  recover  spent 
cooking  chemicals  and  heat  value 
contained  in  organic  compounds 
remaining  in  the  concentrated  liquor. 

An  evaporator  system  is  a  series  of 
interconnected  evaporator  stages  called 
"effects"  (thus  the  industry  term  "midti- 
effect  evaporator).  Each  stage  is  operated 
at  different  pressures  to  evaporate  water 
and  contaminates  (HAPs)  from  weak 
liquor.  The  evaporated  vapors  from  one 
stage  heat  the  next  stage.  'Thus,  the 
condenser  of  each  stage  condenses 
vapors  from  this  and  previous  stages. 
These  vapors  typically  do  not  exit  the 
evaporator  system  until  after  entering 
the  next  stage  or  stages.  Additionally, 
the  vapors  from  the  weak  liquor  feed 
stages  have  the  highest  HAP  content 
since  this  is  the  initial  contact  of  the 
weak  liquor  with  heat  Later  stages 
contain  less  HAPs  (unless  more  weak 
liquor  is  fed  into  the  effect)  since  the 
majority  of  HAPs  are  evaporated  from 
the  liquor  in  the  previous  stage(s). 

The  liquor  feed  stages  in  the 
evaporator  system  are  operated  imder 
very  high  vacuimi,  usually  maintained 
by  steam  ejectors  or  vacuum  pumps, 
liie  condensates  generated  by  these 
vacuum  devices  and  their  associated 
condensers  also  have  high  HAP  content 
due  to  volatilization  of  compounds  from 
the  individual  liquor  feed  stages. 

Following  issuance  of  the  1998 
NESHAP,  we  received  requests  to  clarify 
the  1998  NESHAP  language  regarding 
the  subject  condensates  fit)m  evaporator 
system  weak  liquor  feed  stages.  We 
intended  to  include  the  condensates 
from  weak  liquor  feed  stage  vapors  and 
condensates  from  weak  liquor  feed  stage 
vacuum  systems  in  the  list  of  subject 
kraft  pulping  process  condensates 
specified  in  the  1998  NESHAP 
(§  63.446(b)).  However,  the  1998 
NESHAP  language  used  to  describe  the 
weak  liquor  feed  stage  vapor 
condensates  was  not  accurate  and  the 
1998  NESHAP  language  omitted  weak 
liquor  feed  stage  vacuimi  system 
condensates.  Oui  intent  is  evident  in 
EPA's  analysis  of  the  condensate 
characterization  data  (Air  Docket  A-92- 
40,  item  IV-B-9)  submitted  following 
proposal,  the  supplemental  Federal 
Register  document  (March  8, 1996;  61 
FR  9383;  page  9390,  second  column), 
and  commimications  between  EPA  and 
industry  stakeholders  (Air  Docket  A- 
92-40,  items  IV-E-65  and  IV-E-71) 
following  publication  of  the  proposed 
rule. 

Accordingly,  we  are  amending 
§  53.446(b)  to  clarify  that  condensates 
from  the  vapors  and  vacuum  systems  for 
weak  liquor  feed  stages  are  subject  to 
the  kraft  pulping  process  condensate 
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standards.  As  noted  above,  the  vapors 
from  weak  liquor  feed  stages  may  not  be 
condensed  in  some  evaporative  systems 
until  the  following  stage  or  stages.  In 
this  case,  you  must  collect  and  control 
the  condensates  from  these  evaporator 
stages. 

3.  May  a  direct  injection  gas 
chromatography/flame  ionization 
detection  test  method  be  used  to 
measure  methanol  in  liquid  streams 
(§63.14  and  §  63.457(c)(3))? 

A  specific  direct  injection  gas 
chromatography/flame  ionization 
detection  (GC/FID)  test  method  is  being 
included  in  today's  action  as  an 
additional  and  alternative  test  method 
for  determining  the  methanol  content  of 
liquid  streams.  We  are  amending  the 
test  methods  and  procedures  section  of 
the  1998  NESHAP  {§  63.457(c)(3))  and 
the  incorporation-by-reference  section 
of  the  NESHAP  general  provisions 
(§  63.14)  to  incorporate  this  test  method. 

As  presented  in  the  April  15, 1998 
NESHAP  preamble  (63  FR  18529),  the 
1998  NESHAP  specifies  EPA  Reference 
Method  305  for  determining  methanol 
content  of  liquid  streams.  As  the  1998 
NESHAP  preamble  notes,  however,  the 
GC/FID  test  method  developed  by  the 
National  Council  of  the  Paper  Industry 
for  Air  and  Stream  Improvement,  Inc. 
(NCASI)  had  not  been  validated  using 
EPA  procedures  (Method  301). 
However,  we  stated  in  the  1998 
NESHAP  preamble  that  if  we  approve 
this  method  using  the  Method  301 
validation  procediues,  then  the  NCASI 
method  would  be  approved  as  either  an 
alternative  or  a  replacement  for  Method 
305  with  a  supplemental  Federal 
Register  document. 

On  February  18, 1998,  the  director  of 
EPA's  Emissions,  Monitoring  and 
Analysis  Division  (EMAD)  approved 
NCASI's  test  method  as  an  alternative 
test  method  to  EPA  Method  305  for 
measuring  methanol  in  condensates. 
Since  clarifying  amendments  to  the 
1998  NESHAP  are  being  published  in 
today's  action,  we  decided  to 
incorporate  this  NCASI  test  method  into 
the  1998  NESHAP  language  to  ease 
implementation  and  referencing. 

Either  EPA  Method  305  or  the  NCASI 
method  may  be  used  for  measuring  the 
methanol  content  of  liquid  streams. 
However,  the  NCASI  test  method  has 
been  validated  for  only  one  HAP 
compound:  methanol.  So  while  this 
NCASI  method  can  be  used  in  other 
parts  of  the  1998  NESHAP  where 
methanol  is  specified  as  a  siurogate  for 
HAP,  this  method  may  not  be  used  for 
certain  test  requirements  for  biological 
treatment  where  we  require  a  total 
measurement  of  all  HAP  compounds 
(not  just  methanol). 


4.  What  are  the  minimum  length  and 
number  of  test  runs  required  to 
demonstrate  initial  compliance 
(§63.457)? 

For  the  initial  performance  tests,  a 
minimum  of  three  l-hoxu  test  nms  must 
be  conducted  during  which  either  an 
integrated  sample  or  four  grab  samples 
must  be  taken.  Today's  action  clarifies 
the  terminology  used  for  test  nms  and 
samples  in  the  vent  sampling 
requirements  in  §  63.457(b)(5)  and  (b)(6) 
and  adds  the  1-hoiu  test  length 
specification  to  the  liquid  sampling 
requirements  in  §  63.457(c)(3). 

Commenters  to  the  1998  NESHAP 
indicated  that  the  language  regarding 
the  minimum  length  of  the  test  nm  and 
number  of  test  runs  required  by  the 
NESHAP  was  unclear.  In  reviewing  the 
1998  NESHAP,  we  foimd  two  sections 
where  clarification  of  the  terminology 
used  to  describe  test  runs  and  samples 
is  needed.  Additionally,  we 
inadvertently  omitted  specifying  the 
minimum  test  run  length  for  liquid 
sampling.  The  following  discussion 
identifies  the  1998  NESHAP  language  in 
question  and  the  amendments  in  today's 
action  to  correct  the  rule  language. 

Performance  tests  are  used  to 
demonstrate  compliance  with  a  relevant 
standard  based  on  conditions  that 
reflect  normal  operations.  As  specified 
in  the  performance  testing  requirements 
section  of  the  NESHAP  general 
provisions  (§  63.7(e)(1)): 

Performance  tests  shall  be  conducted 
under  such  conditions  as  the  Administrator 
speciHes  to  the  owner  or  operator  based  on 
representative  performance  (i.e.,  performance 
based  on  normal  operating  conditions)  of  the 
affected  source. 

The  NESHAP  general  provisions 
(§  63.7(e)(3))  also  specify: 

*  *  *  For  the  purpose  of  determining 
compliance  with  a  relevant  standard,  the 
arithmetic  mean  of  the  results  of  the  three 
runs  shall  apply. 

For  pulping  and  bleaching  system 
vent  standards,  the  1998  NESHAP 
specifies  in  the  test  methods  and 
procedures  section  (§  63.457(b)(5))  that 
owners  or  operators  must  collect  a 
Qiipiirmnn  of  three  samples  that  are 
representative  of  normal  conditions  and 
average  the  results  to  determine  vent  gas 
pollutant  concentrations.  However,  the 
terminology  used  in  the  1998  NESHAP 
for  vent  sampling  was  incorrect  since 
the  term  "samples"  was  used  instead  of 
the  phrase  "test  runs."  Section 
63.457(b)(5)  should  have  used  the 
phrase  "test  runs"  since  the  subsequent 
language  in  §  63.457(b)(6)  refers  the 
minimum  sampling  time  for  the  test 
nms  and  also  specifies  the  nmnber  of 
samples  to  be  taken  during  the  run. 


Therefore,  we  are  changing  the  word 

"samples"  to  "test  runs"  in 

§  63.457(b)(5).  Also,  for  additional 

clarity,  we  are  adding  the  word  "test"  in 

front  of  the  "word  "run"  in 

§  63.457(b)(6). 

For  liquid  stream  sampling,  the  1998 
NESHAP  specifies  in  the  test  methods 
and  procedures  section  (§  63.457(c)(3)) 
that  owners  or  operators  must  collect  a 
Tnininnim  of  three  samples  that  are 
representative  of  normal  conditions  and 
average  the  resultsJo  determine  liquid 
stream  total  HAP  or  methanol 
concentrations.  In  drafting  the  1998 
NESHAP,  we  inadvertently  omitted  the 
minimiim  sampling  time  of  each  test 
nm  for  liquid  stream  sampling. 
Although  the  liquid  stream  test  methods 
referenced  in  the  1998  NESHAP 
(§63.457(c)(3)(i)  and  (c)(3)(ii))  are  batch 
tests,  we  intended  for  the  samples 
(either  grab  samples  or  composite 
samples)  to  be  collected  over  a 
minimum  period  of  1  hour.  Our  intent 
for  liquid  stream  sampling  length  is 
found  in  the  test  methods  and 
procediu^s  section  (§  63.451(i)(2)(iv))  of 
the  December  17, 1993  proposal  (63  FR 
66181).  Today's  action  corrects  this 
omission  and  inserts  the  1-hour 
sampling  period  language  into 
§  63.457(c)(3). 

Today's  action  amends  the  1998 
NESHAP  to  clarify  that  the  initial 
performance  tests  for  vent  and  liquid 
streams  must  consist  of  a  minimnm  of 
three  test  runs  and  that  the  minimmn 
sampling  time  for  each  test  run  is  1 
hour.  However,  additional  performance 
tests  or  longer  sampling  times  may  be 
needed  to  demonstrate  compliance 
under  normal  operating  conditions  for 
equipment  systems  that  have  multiple 
operating  scenarios  or  modes. 

With  regard  to  continuous 
compliance,  the  1998  NESHAP  did  not 
specify  frequencies  and  averaging 
periods  for  continuous  monitoring  since 
we  intended  to  provide  you  flexibility 
in  developing  appropriate  continuous 
monitoring  strategies.  As  specified  in 
the  monitoring  section  of  the  1998 
NESHAP  (§63.453(n)(4)),  you  must 
provide  for  the  Administrator's  approval 
the  rationale  for  the  selected  operating 
parameiter  value,  monitoring  frequency, 
and  averaging  time.  Since  we  have 
delegated  this  authority  to  State 
agencies,  you  have  the  flexibility  to 
work  out  the  specifics  of  continuous 
monitoring  strategies  with  your 
permitting  agencies.  Additionally,  we 
continue  to  hold  workshops  to  discuss 
and  identify  continuous  monitoring 
strategies  with  stakeholders. 
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B.  Monitoring  and  Recordkeeping 

1.  Must  continuous  monitors  for 
residence  time  and  concentration  be 
used  for  some  control  device 
alternatives  (§63.453)? 

Thennal  oxidizers  meeting  the  outlet 
concentration  standard  may 
continuously  monitor  either  combustion 
temperature  or  outlet  concentration. 
Today's  action  clarifies  the  monitoring 
requirements  in  the  1998  NESHAP 
(§  63.453(b)]  for  thermal  oxidizers  used 
to  control  pulping  system  vent 
emissions.  Additionally,  today's  action 
clarifies  that  residence  time  is  an 
operating  parameter  to  be  demonstrated 
initially  and  when  process  changes 
occur  that  will  impact  residence  time. 

The  1998  NESHAP  (§  63.443(d)) 
contains  the  following  alternative 
emission  limits  for  thermal  oxidizers: 

(1)  Reduce  total  HAP  emissions  by  98 
percent  or  more  by  weight; 

(2)  Reduce  the  total  HAP  concentration  at 
the  outlet  of  the  thennal  oxidizer  to  20  parts 
per  million  or  less  by  volume  (ppmv), 
corrected  to  10  percent  oxygen  on  a  dry  basis; 

(3)  Reduce  total  HAP  emissions  using  a 
thermal  oxidizer  designed  and  operated  at  a 
minimum  temperature  of  871  "C  (1600  °F) 
and  a  minimum  residence  time  of  0.75 
seconds;  or 

(4)  Reduce  total  HAP  emissions  using  a 
boiler,  lime  kiln,  or  recovery  furnace  by 
introducing  the  HAP  emission  stream  with 
the  primary  fuel  or  into  the  flame  zone. 

The  monitoring  requirements  for 
thermal  oxidizers  (§  63.453(b))  specify 
that  a  continuous  monitoring  system 
(CMS)  must  be  operated  to  measme  the 
temperatxne  in  the  firebox  or  in  the 
ductwork  immediately  downstream  of 
the  firebox  and  before  any  substantial 
heat  exchange  occurs.  This  applies  to 
each  thermal  oxidizer  used  to  comply 
with  the  percent  reduction,  outlet 
concentration,  and  minimum  design 
specification  requirements.  When 
compl)ring  with  the  outlet  concentration 
or  the  minimum  design  requirements, 
you  must  monitor  for  the  parameter 
specified  and  for  the  temperature  and 
concentration  limits  specified. 

In  drafting  the  1998  NESHAP,  we 
intended  that  continuous  compliance 
with  each  emission  limit  alternative 
(with  the  exception  of  using  a  boilw, 
lime  kiln,  or  recovery  furnace)  be 
demonstrated  by  monitoring  only  the 
thermal  oxidizer  operating  temperature 
as  evidenced  by  the  December  17, 1993 
proposal  (§  63.453(b))  and  the  1998 
NESHAP  preamble  (63  FR  18511).  As  an 
option  for  monitoring  temperature,  we 
intended  to  allow  you  to  continuously 
monitor  only  the  thennal  oxidizer  outlet 
concentration  if  you  are  complying  with 
the  20  ppmv  outlet  concentration 
emission  limit  (§  63.443(d)(2)). 


However,  the  language  in  §  63.453(b)  of 
the  1998  NESHAP  is  unclear.  It 
incorrectly  indicates  that  owners  or 
operators  complying  with  the  20  ppmv 
outlet  concentration  must  continuously 
monitor  the  outlet  concentration  and 
temperatine,  and  that  owners  or 
operators  complying  with  the 
temperatine  and  residence  time 
specifications  must  continuously 
monitor  the  thermal  oxidizer  operating 
temperature,  residence  time,  and  HAP 
concentration. 

Today's  action  amends  the  1998 
NESHAP  to  achieve  the  original  intent 
as  stated  in  the  preamble  (63  FR  18511). 
The  amendment  clarifies  that  mills  that 
comply  with  the  20  ppmv  emission 
limit  must  monitor  either  HAP 
concentration  or  temperatxire,  but  not 
both.  The  amendment  also  clarifies  that 
monitoring  of  operating  temperatiire  is 
the  only  monitoring  parameter 
requirement  for  demonstrating 
continuous  compliance  with  the 
minimum  temperatine  and  residence 
time  specification  (§  63.443(d)(3)).  For 
the  residence  time  requirement,  you 
must  demonstrate  that  the  minimum 
residence  time  is  being  achieved  (along 
with  the  operating  temperatiu«)  and 
provide  documentation  to  demonstrate 
this  in  the  notification  of  compliance 
status.  The  minimum  residence  time 
must  also  be  performed  if  the  vent  gas 
flow  rate  sent  to  the  thermal  oxidizer  is 
increased  above  the  flow  rate 
established  in  the  notification  of 
compliance  status. 

2.  What  is  the  condensate  tank  "no 
detectable"  emissions  test  frequency 
(§63.453)? 

Today's  action  amends  the  monitoring 
requirements  for  closed  collection 
systems  (§63.453(1))  to  clarify  tests  to 
determine  "no  detectable"  emissions  are 
to  be  conducted  initially  and  annually. 

In  the  standards  for  kraft  pulping 
process  condensates  (§63.446(d)(2)(i)), 
the  1998  NESHAP  specifies  that 
condensate  tanks  used  in  the  closed 
collection  system  for  regulated 
condensate  streams  must  be  operated 
and  designed  with  no  detectable 
emissions  as  indicated  by  an  instnunent 
reading  of  less  than  500  parts  per 
million  above  backgroimd  using  EPA 
Reference  Method  21.  However,  we 
inadvertently  neglected  to  specify  the 
schedule  for  conducting  this  Method  21 
test.  We  intended  this  compliance 
monitoring  to  be  conducted  at  the  same 
frequency  as  that  required  for  the 
closed- vent  system  Method  21  tests 
since  the  same  test  equipment  and 
personnel  are  being  used.  Closed-vent 
systems  are  required  to  be  tested 
initially  and  annually  (§  63.453(k)(3)). 
Today's  amendment  specifies  that  the 


"no  detectable"  emissions  tests  for 
closed  collection  systems  must  also  be 
performed  initially  and  annually. 

For  additional  clarity  and  to  better 
incorporate  additional  changes  being 
made  in  today's  action  (see  sections 
I.B.3  and  LB^  of  this  preamble),  we 
restructured  the  NESHAP  paragraph 
where  the  monitoring  requirements  for 
closed  collection  systems  are  specified 
(§  63.453(1)).  We  are  changing  the 
structure  of  §  63.453(1)  to  parallel  that 
used  for  the  enclosure  and  closed-vent 
system  monitoring  requirements 
(§63.453(k)).  Consequently,  several 
subsections  are  being  added  to 
§63.453(1).  These  revisions  are 
contained  in  amended  §63.453(1)(2). 
Additional  changes  to  §63.453(1)  are 
discussed  in  sections  I.B.3  and  I.B.5  of 
this  preamble. 

3.  What  must  be  done  if  the  tests  for 
condensate  tanks  indicate  emissions 
(§63.453)? 

We  are  amending  the  closed 
collection  system  monitoring 
requirements  (§63.453(1))  to  clarify  that 
pulp  and  paper  mills  must  comply  with 
the  repair  schedide  requirements  of 
subpart  RR  of  this  part  (§  63.964(b))  if 
condensate  tank  "no  detectable" 
emissions  tests  indicate  emissions.  All 
detectable  emissions  measiued  on 
condensate  tanks  must  be  repaired 
according  to  the  repair  schedule  in 
subpart  RR  of  this  part. 

Tne  kraft  pulping  process  condensate 
standards  of  the  1998  NESHAP 
(§  63.446(d)(2)(i))  state  that  condensate 
tanks  used  in  the  closed  collection 
system  must  be  designed  and  operated 
with  no  detectable  emissions.  "The  1998 
NESHAP  {§  63.453(1))  specifies  that 
closed  collection  systems  (which 
include  condensate  tanks)  must  meet 
the  inspection  and  monitoring 
requirements  of  subpart  RR  of  this  part 
(§  63.964)  which  provide  a  repair 
schedule.  Section  63.964(b)  of  subpart 
RR  of  this  part  states: 

(b)  The  owner  or  operator  shall  repair  all 
detected  defects  as  follows: 

(1)  The  owner  or  operator  shall  make  first 
efforts  at  repair  of  the  defect  no  later  than  5 
calendar  days  after  detection  and  repair  shall 
be  completed^s  soon  as  possible  but  no  later 
than  15  calendar  days  after  detection  except 
as  provided  in  paragraph  (b)(2)  of  this 
section. 

(2)  Repair  of  a  defect  may  be  delayed 
beyond  15  calendar  days  if  the  owner  or 
operator  determines  that  repair  of  the  defect 
requires  emptying  or  temporary  removal  from 
service  of  the  individual  drain  system  and  no 
alternative  capacity  is  available  at  the  faciUty 
site  to  accept  the  wastewater  normally 
managed  in  the  individual  drain  system.  In 
this  case,  the  owner  or  operator  shall  repair 
the  defect  at  the  next  time  the  process  or  unit 
tliat  is  generating  the  wastewater  managed  in 


17560  Federal  Register /Vol.  64,  No.  69 /Monday,  April  12,  1999 /Rules  and  Regulations 


the  individual  drain  system  stops  operation. 
Repair  of  the  defect  shall  be  completed  before 
the  process  or  unit  resumes  operation. 

We  inadvertently  omitted  rule  text  in 
the  1998  NESHAP  specifying  that  you 
must  follow  the  repair  schedule  if  the 
condensate  tank  tests  indicate 
emissions.  Our  intent  is  evident  since 
we  included  the  repair  schedule  for 
defects  in  the  continuous  monitoring 
section  (§  63.453(f)(3)}  of  the  December 
17,  1993  proposal  (58  FR  66182).  In 
today's  action,  we  are  clarifying  the 
1998  NESHAP  by  explicitly  specifying 
that  the  repair  sdiedule  requirements  in 
subpart  RR  of  this  part  (§  63.964(b)(1) 
and  (b)(2))  are  triggered  if  the 
condensate  tank  "no  detectable" 
emissions  tests  identify  emissions. 

As  discussed  previously  in  section 
I.B.2  of  this  preamble,  the  structtire  of 
the  paragraph  in  the  1998  NESHAP 
specifying  the  monitoring  requirements 
for  closed  collection  systems 
(§  63.453(1))  is  being  revised  to  parallel 
that  used  for  the  enclosure  and  closed- 
vent  system  monitoring  reqiiirements 
{§63.453(k)).  As  part  of  that 
restructuring,  the  revisions  discussed  in 
today's  action  regarding  the  repair 
schedule  specified  in  subpart  RR  of  this 
part  for  both  condensate  tanks  and  the 
rest  of  the  closed  collection  system  are 
contained  in  §  63.453(1)(3).  One 
additional  change  to  §  63.453(1)  is 
discussed  in  section  LB. 5  of  this 
preamble. 

4.  May  the  repair  period  for  closed- 
vent  systems  extend  beyond  15  days  as 
implied  in  the  recordkeeping 
requirements  (§63.453)? 

Corrective  actions  or  repairs  of  closed- 
vent  system  defects  or  leaks,  imder 
certain  circimistances,  may  extend 
beyond  the  15  calendar  days  specified 
in  the  1998  NESHAP.  Today's  action 
corrects  a  drafting  oversight  in  the 
requirements  for  inspection  and  repair 
of  enclosures  and  closed-vent  systems 
(§63.453(k){6)(ii)). 

In  the  monitoring  requirements  for 
enclosures  and  closed-vent  systems 
(§63.453(k){6)(ii)),  the  1998  NESHAP 
specifies  that  corrective  actions  or 
repairs  for  enclosure  and  closed-vent 
system  defects  and  leaks  must  be 
completed  no  later  than  15  calendar 
days  after  the  problem  is  identified. 
However,  certain  equipment  may 
require  more  than  the  15  calendar  days 
to  repair.  It  is  not  our  intent  to  create  a 
violation  in  cases  where  the  failure  to 
repair  is  beyond  the  control  of  the 
owner  or  operator,  or  where  inunediate 
repair  would  create  greater  emissions. 
The  Agency's  intent  is  evident  since 
specific  recordkeeping  requirements 
(§  63.454(b)(8)  through  (b)(10))  are 
triggered  when  repairs  or  corrective 


actions  require  more  than  15  calendar 
days  to  complete  indicating  that  the  rule 
contemplates  situations  where  it  will 
take  longer  than  15  days  to  complete 
repairs.  For  these  cases,  owners  or 
operators  must  record  the  reason  for  the 
delay  in  repair,  the  expected  date  of 
successful  repair,  and  the  actual  date  of 
successful  repair.  If  the  reasons  for 
delaying  the  repair  meet  the  conditions 
specified  in  the  rule  and  the 
recordkeeping  requirements  are  met, 
then  repairs  or  corrective  actions  that 
require  longer  than  15  calendar  days  are 
allowed. 

Today's  action  adds  clarifying 
sentences  to  the  monitoring 
requirements  for  enclosures  and  closed- 
vent  systems  (§  63.453{k)(6)(ii)).  Delays 
in  corrective  actions  or  repairs  beyond 
15  calendar  days  are  allowed  in  cases 
where  the  corrective  actions  or  repairs 
are  technically  infeasible  without  a 
process  imit  shutdown  or  where  the 
emissions  resulting  from  inunediate 
repair  would  be  greater  than  the 
emissions  likely  to  result  fi'om  the  delay 
of  repair.  This  language  addressing 
corrective  actions  and  repairs  is 
consistent  with  provisions  in  the 
national  emission  standards, 
specifically  for  oil-water  separators  and 
organic  water  separators  (§  63.1047(d)(2) 
of  subpart  W  of  this  part)  and  in  the 
national  emission  standards  for  organic 
hazardous  air  pollutants  for  equipment 
leaks  (§  63.1 72{i)  of  subpart  H  of  this 
part). 

5.  Do  the  recordkeeping  requirements 
in  subpart  RR  apply  to  closed  collection 
systems  (§63.453)? 

The  recordkeeping  requirements  of 
subpart  RR  of  this  part  do  not  apply  to 
closed  collection  systems.  Today's 
action  amends  the  monitoring 
requirements  for  closed  collection 
systems  (§  63.453(1))  to  clarify  that  the 
recordkeeping  requirements  of  subpart 
RR  of  this  part  are  not  in  effect.  Certain 
provisions  of  the  national  emission 
standards  for  individual  drain  systems 
(subpart  RR  of  this  part)  are  referenced 
in  the  1998  NESHAP  for  convenience. 
In  developing  the  1998  NESHAP,  we 
identified  areas  of  overlap  between 
subpart  RR  of  this  part  and  the  pulp  and 
paper  NESHAP.  However,  additional 
overlap  was  identified  since 
promiUgation. 

The  closed  collection  system 
monitoring  requirements  in  the  1998 
NESHAP  (§  63.453(1))  specify  that  each 
closed  collection  system  must  comply 
with  the  inspection  and  monitoring 
requirements  of  subpart  RR  of  this  part 
(§  63.964).  However,  the  monitoring 
requirement  section  of  subpart  RR  of 
this  part  contains  references 
(§  63.964{a)(l)(vi)  and  (b)(3))  to  the 


recordkeeping  requirements  of  subpart 
RR  of  this  part  (§63.965). 

Today's  action  amends  the  pulp  and 
paper  1998  NESHAP  to  specify  that 
owners  or  operators  are  required  to 
comply  only  with  the  closed  collection 
system  recordkeeping  requirements 
specified  in  the  pulp  and  paper  1998 
NESHAP  (§  63.454)  since  the 
recordkeeping  requirements  specified  in 
subpart  RR  of  this  part  are  redimdant. 
As  discussed  previously  in  sections 
I.B.2  and  I.B.3  of  this  preamble,  the 
structure  of  the  paragraph  in  the  1998 
NESHAP  specifying  the  monitoring 
requirements  for  closed  collection 
systems  (§  63.453(1))  is  being  revised  to 
parallel  ihai  used  for  the  enclosure  and 
closed-vent  system  monitoring 
requirements  (§63.453(k)).  The 
revisions  to  identify  the  overlap 
between  the  monitoring  requirements  of 
subpart  RR  of  this  part  and  the  pulp  and 
paper  NESHAP  discussed  in  this  section 
are  contained  in  §  63.453(l)(l)(i). 

C.  Typographical  Corrections 

Minor  drafting  errors  and  inadvertent 
omissions  were  identified  in  the  1998 
NESHAP  after  promulgation.  Today's 
action  makes  the  following  corrections: 

•  Changes  "HAP's"  to  "HAPs"  in  the 
following  sections:  the  definition  of 
process  wastewater  treatment  system 

(§  63.441);  the  standards  for  kraft 
pulping  process  condensates  section 
(§  63.446(e)(3));  and  the  test  methods 
and  procediu-es  section  (§  63.457(f)(1) 
and  §  63.457(h)). 

•  Changes  the  word  "sources"  to 
"source"  in  the  standards  for  the 
ptilping  system  at  kraft,  soda,  and  semi- 
chemical  processes  (§  63.443(b)(1)). 

•  Changes  the  word  "uses"  to  "use" 
in  the  standards  for  the  bleaching 
system  (§  63.445(a)(2)). 

•  Corrects  text  for  the  closed 
collection  system  design  specifications 
in  the  standards  for  kraft  pulping 
process  condensates.  In  §  63.446(d)(1), 
delete  the  word  "for",  changes  the 
words  "closed"  and  "vent"  to  "closed- 
vent",  and  deletes  the  phrase  "§  63.693 
as  specified  in." 

•  Corrects  text  for  the  clean 
condensate  alternative  standards 

(§  63.447).  hi  §  63.447(e)(2),  delete  the 
word  "that",  add  the  word  "and"  at  the 
end  of  the  paragraph  in 
§  63.447(g)(l)(ii),  and  add  the  word  "of 
to  §  63.447(g)(2)  between  the  words 
"requirements"  and  "paraeraphs." 

•  Corrects  wording  for  the  standards 
for  enclosiues  and  closed-vent  systems 
(§  63.450).  hi  the  §  63.450(b),  add  the 
word  "in"  before  "§  63.45(e)." 

•  Corrects  wording  for  test  methods 
and  procediu^s  section  (§63.457).  In 
§  63.457(b)(5)(ii)(C),  change  the  word 
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"project"  to  "protect."  In 
§  63.457(b)(5)(ii)(E)(7),  change  the  word 
"an"  to  "a."  In  §  63.457(c)(2),  the 
change  the  semicolon  at  the  end  of  the 
paragraph  to  a  period.  Add  the  word 
"an"  to  §  63.457(c)(4)(i)  between  the 
words  "into"  and  "Erlenmeyer"  in  the 
first  sentence  of  the  paragraph. 

•  Changes  the  acronym  "CEM's"  to 
"CEMs"  in  the  comment  column  for  the 
reference  §  63.8(f)(6)  in  table  1  of  the 
1998  NESHAP  (general  provisions 
applicability  to  subpart  S). 

n.  AdministratiTe  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  EPA  in  the  development 
of  this  rulemaking.  The  docket  is  a 
d3niamic  file,  because  material  is  added 
throughout  the  rulemaking 
development.  The  docketing  system  is 
intended  to  allow  members  of  the  pubUc 
and  industries  involved  to  readily 
identify  and  locate  dociunents  so  that 
you  can  effectively  participate  in  the 
rulemaking  process.  Along  with  the 
proposed  and  promulgated  standards 
and  their  preambles,  the  contents  of  the 
docket  except  for  certain  interagency 
documents  will  serve  as  the  record  in 
case  of  judicial  review.  (See  section 
307(d)(7)(A)  of  the  Act.) 

B.  Paperwork  Reduction  Act 

The  EPA  already  submitted  the 
information  requirements  of  the  1998 
NESHAP  to  the  Office  of  Management 
and  Budget  (OMB)  on  April  27, 1998  for 
approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
An  Information  Collection  Request  (ICR) 
doaunent  has  been  prepared  by  EPA 
(ICR  No.  1657.03),  and  a  copy  may  be 
obtained  fit)m  Sandy  Farmer,  Office  of . 
Policy,  Planning,  and  Evaluation 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  Street  SW,  Washington, 
DC  20460  or  by  calling  (202)  260-2740. 
The  information  requirements  are  not 
effective  until  OMB  approves  them. 

Today's  amendments  to  the  NESHAP 
will  have  no  impact  on  the  information 
collection  burden  estimates  made 
previously.  The  amendments  clarify  the 
intent  of  the  1998  NESHAP  and  correct 
inadvertent  omissions  and  minor 
drafting  errors  in  the  1998  NESHAP. 
Consequently,  the  ICR  has  not  been 
revised. 

C.  Executive  Order  12866:  "Significant 
Regulatory  Action"  Determination 

Under  Executive  Order  12866,  EPA 
must  determine  whether  the  regulatory 
action  is  "significant"  and,  therefore, 


subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
public  health  or  safety  in  State,,  local,  or 
tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  NESHAP  published  on  April  15, 
1998  was  considered  sigmficant  under 
Executive  Order  12866,  and  EPA 
accordingly  prepared  a  regulatory 
impact  analysis  (RIA).  The  amendments 
published  today  clarify  the  intent  of  the 
1998  NESHAP  and  correct  inadvertent 
omissions  and  minor  drafting  errors  in 
the  1998  NESHAP.  The  OMB  evaluated 
this  action  and  determined  it  to  be 
nonsignificant;  thus,  it  did  not  require 
OMB  review. 

D.  Regulatory  Flexibility  Act . 

The  Regidatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jiuisdictions.  The  EPA 
determined  that  it  is  not  necessary  to 
prepare  a  regulatory  flexibility  analysis 
in  connection  with  this  action.  These 
amendments  would  not  result  in 
increased  impacts  to  small  entities  and 
the  changes  to  the  1998  NESHAP  in 
today's  action  do  not  add  new  control 
requirements. 

E.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 


alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniouely  impacted  by  the  rule. 

The  EPA  has  determined  that  the 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  today's  action. 

F.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local,  or  tribal 
government  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  OMB  a  description  of  the  extent  of 
EPA's  prior  consultation  with 
representatives  of  affected  State,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regiUation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

While  the  final  rule  published  on 
April  15, 1998  (1998  NESHAP)  does  not 
create  mandates  upon  State,  local,  or 
tribal  governments,  EPA  involved  State 
and  local  governments  in  its 
development.  Because  today's  action 
clarifies  the  intent  of  the  1998  NESHAP 
and  corrects  inadvertent  omissions  and 
minor  drafting  errors,  today's  action 
does  not  create  a  mandate  upon  State, 
local,  or  tribal  governments. 

G.  Applicability  of  Executive  Order 
13045:  Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks 

Executive  Order  13045  applies  to  any 
rule  that  EPA  determines  (1)  is 
economically  significant  as  defined 
under  Executive  Order  12866,  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
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the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  order  has  the  potential  to  influence 
the  regulation.  This  rule  falls  into  that 
category  only  in  part:  the  minimum  rule 
stringency  is  set  according  to  a 
congressionally  mandated,  technology- 
based  lower  limit  called  the  "floor," 
while  a  decision  to  increase  the 
stringency  beyond  this  floor  can  be 
partly  based  on  risk  considerations. 

No  children's  risk  analysis  was 
performed  for  the  1998  NESHAP 
rulemaking  because  no  alternative 
technologies  exist  that  would  provide 
greater  stringency  at  a  reasonable  cost, 
and  therefore  the  results  of  any  such 
analysis  would  have  no  impact  on  the 
stringency  decision.  Today's  action  is 
not  subject  to  Executive  Chrder  13045 
because  it  does  not  involve  decisions  on 
environmental  health  risks  or  safety 
risks  that  may  disproportionately  affect 
children. 

H.  Executive  Order  13084: 
Consultations  and  Coordination  With 
Indian  Tribal  Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  a^ects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities  unless  the 
Federal  govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal  governments 
or  if  EPA  consults  with  those 
govenmients.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  0MB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 


Today's  action  does  not  significantly 
or  uniquely  affect  the  communities  of 
Indian  tribal  governments.  The  final 
rule  published  on  April  15, 1998  (1998 
NESHAP)  does  not  create  mandates 
upon  tribal  governments.  Because 
today's  action  clarifies  the  intent  of  the 
1998  NESHAP  and  corrects  inadvertent 
omissions  and  minor  drafting  errors, 
today's  action  does  not  create  a  mandate 
on  tribal  governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  action. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  (NTTAA)  directs  all  Federal 
agencies  to  use  voluntary  consensus 
standards  instead  of  government-unique 
standards  in  their  regulatory  activities 
imless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices)  that  are  developed  or  adopted 
by  one  or  more  voluntary  consensus 
standards  bodies.  Examples  of 
organizations  generally  regarded  as 
volimtary  consensus  standards  bodies 
include  the  American  Society  for 
Testing  and  Materials  (ASTM),  the 
National  Fire  Protection  Association 
(NFPA),  and  the  Society  of  Automotive 
Engineers  (SAE).  The  NTTAA  requires 
Federal  agencies  like  EPA  to  provide 
Congress,  through  the  0MB,  with 
explanations  when  an  agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

Although  this  action  does  not  involve 
any  new  technical  standards,  today's 
action  does  include  the  incorporation  by 
reference  of  an  alternative  test  method. 
The  method  was  developed  by  NCASI, 
however,  NCASI  is  not  a  voluntary 
consensus  standards  body.  No  volimtary 
consensus  standards  were  identified  for 
measuring  methanol  in  pulping  process 
condensates. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 


Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C 
804(2).  These  technical  amendments 
will  be  effective  April  12, 1999. 

K.  Immediate  Effective  Date 

The  EPA  is  making  today's  action 
effective  immediately.  The  EPA  has 
determined  that  the  rule  amendments 
being  made  in  today's  action  are 
interpretive  rules  which  are  not  subject 
to  notice  and  comment  requirements. 
The  EPA  has  also  determined  that  this 
rule  may  be  made  effective  in  less  than 
30  days  because  it  is  interpretive  and 
relieves  restrictions.  See  5  U.S.C.  553(d) 
(1)  and  (2). 

m.  Legal  Authority 

These  regulations  are  amended  under 
the  authority  of  sections  112, 114,  and 
301  of  the  Clean  Air  Act,  as  amended 
(42  U.S.C.  sections  7412,  7414,  and 
7601). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Incorporation  by 
reference^  Intergovernmental  relations. 

Dated:  March  31, 1999. 
Robert  Brenner, 

Acting  Assistant  Administrator,  OAR. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  Chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 
Subpart  A— General  Provisions 

2.  Amend  §  63.14  by  adding 
paragraph  (f)  to  read  as  follows: 

§  63.1 4    Incorporations  by  reference. 

***** 

(f)  The  following  material  is  available 
firom  the  National  Coimcil  of  the  Paper 
Industry  for  Air  and  Stream 
Improvement.  Inc.  (NCASI),  P.  O.  Box 
133318,  Research  Triangle  Park,  NC 
27709-3318  or  at  http://www.ncasi.org: 
NCASI  Method  DI/MEOH-94.02, 
Methanol  in  Process  Liquids  GC/FID 
(Gas  Chromatography/Flame  Ionization 
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Detection],  August  1998,  Methods 
Manual,  NCASI,  Research  Triangle  Park, 
NC,  IBR  approved  for  §  63.457{c)(3)(ii) 
of  subpart  S  of  this  part. 

SubfMrt  S-NatkHMl  Emission 
Standards  for  Hazardous  Air  Pollutants 
from  ths  Pulp  and  Paper  Industry 

3.  Amend  §  63.441  by  revising  the 
definition  of  "Process  wastewater 
treatment  system"  to  read  as  follows: 

§63.441    Ctafinitions. 

***** 

Process  wastewater  treatment  system 
means  a  collection  of  equipment,  a 
process,  or  specific  teclmique  that 
removes  or  destroys  the  HAPs  in  a 
process  wastewater  stream.  Examples 
include,  but  are  not  limited  to,  a  steam 
stripping  unit,  wastewater  thermal 
oxidizer,  or  biological  treatment  unit. 

*  *        *        *        * 

4.  Amend  §  63.443  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

f  63.443    Standards  for  the  pulping  systmn 
at  knrft,  soda,  and  ssml-chsmical 
processes. 

***** 

(b)*  *  • 

(1)  At  each  existing  affected  source, 
the  total  HAP  emissions  from  each 
LVHC  system  shall  be  controlled. 

***** 

5.  Amend  §  63.445  by  revising 
paragraphs  (a)(2)  and  (b)  to  read  as 
follows:  . 

§63.445    Standards  for  the  Meeching 
system. 

(a)  •  •  * 

(2)  Bleaching  systems  bleaching  pulp  ■ 
from  kraft,  sulfite,  or  soda  pulping 
processes  that  use  any  chlorinated 
compounds;  or 

*  *        *        *.       *  . 

(b)  The  equipment  at  each  bleaching 
stage,  of  the  bleaching  systems  listed  in 
paragraph  (a)  of  this  section,  where 
chlorinated  compoimds  are  introduced 
shall  be  enclosed  and  vented  into  a 
closed-vent  system  and  routed  to  a 
control  device  that  meets  the 
requirements  specified  in  paragraph  (c) 
of  this  section.  The  enclosures  and 
closed-vent  system  shall  meet  the 
requirements  specified  in  §  63.450.  If 
process  modifications  are  used  to 
achieve  compliance  with  the  emission 
limits  specified  in  paragraphs  (c)(2)  or 
(c)(3),  enclosures  and  closed-vent 
systems  are  not  required,  iinless 
appropriate. 
***** 

6.  Amend  §  63.446  by  revising 
pan^raphs  (b),  (d)(1),  and  (e)(3)  to  read 
as  follows: 


§63.446    Standards  tor  kraft  pulping 
process  condensates. 

***** 

(b)  The  pidping  process  condensates 
from  the  following  equipment  systems 
shall  be  treated  to  meet  the 
requirements  specified  in  paragraphs 
(c),  (d),  and  (e)  of  this  section: 

(1)  Each  digester  system; 

(2)  Each  turpentine  recovery  system; 

(3)  Each  evaporator  system 
condensate  fi-om: 

(i)  The  vapors  from  each  stage  where 
weak  liquor  is  introduced  (feed  stages); 
and 

(ii)  Each  evaporator  vacuum  system 
for  each  stage  where  weak  liquor  is 
introduced  (feed  stages). 

(4)  Each  HVLC  coUection  system;  and 

(5)  Each  LVHC  collection  system. 
***** 

(d)  *  *  * 

(1)  Each  closed  collection  system 
shall  meet  the  individual  drain  system 
requirements  specified  in  §§  63.960, 
63.961,  and  63.962  of  subpart  RR  of  this 
part,  except  closed-vent  systems  and 
control  devices  shall  be  designed  and 
operated  in  accordance  with 

§§  63.443(d]  and  63.450,  instead  of  in 
accordance  with  §  63.962(a)(3)(ii), 
(b)(3)(u)(A),  and  (b)(3)(ii)(B)(5)(ui);  and 
***** 

(e)  *  *  * 

(3)  Treat  the  pulping  process 
condensates  to  reduce  or  destroy  the 
total  HAPs  by  at  least  92  percent  or 
more  by  weight;  or 
***** 

7.  Amend  §  63.447  by  revising 
paragraphs  (e)(2),  (g)(l)(ii),  and  (g)(2)  to 
read  as  follows: 

§63.447    Clean  condensate  altemative. 

*        *        *        *        * 

(e)  *  *  * 

(2)  The  HAP  emissions  reduction 
occurring  by  complying  with  the  clean 
condensate  altemative  technology. 

***** 

(g)*** 

(1)  *  *  * 

(ii)  The  afr  pollution  control 
technologies  that  would  be  used  to  meet 
the  requirements  of  §63.443(a)(l)(ii) 
through  (a)(l](v);  and 
***** 

(2)  Estimates  and  basis  for  the 
estimates  of  total  HAP  emissions  and 
emission  reductions  to  fulfill  the 
requirements  of  paragraphs  (d),  (e),  and 
(f)  of  this  section. 
***** 

8.  Amend  §  63.450  by  revising 
paragraph  (b)  to  read  as  follows: 

§63.450    Standards  for  snctosures  and 
closed  vent  systems. 


(b)  Each  enclosiue  shall  maintain 
negative  pressure  at  each  enclosure  or 
hood  opening  as  demonstrated  by  the 
procedures  specified  in  §  63.457(e). 
Each  enclosiire  or  hood  opening  closed 
during  the  initial  performance  test 
specified  in  §  63.457(a)  shall  be 
maintained  in  the  same  closed  and 
sealed  position  as  during  the 
performance  test  at  all  times  except 
when  necessary  to  use  the  opening  for 
sampling,  inspection,  maintenance,  or 
repairs. 
***** 

9.  Amend  §  63.453  by  revising 
paragraphs  (b),  (k)(6)(ii),  and  (1)  to  read 
as  follows: 

§63.463    Monitoring  requirements. 

***** 

(b)  A  CMS  shall  be  operated  to 
measure  the  temperature  in  the  firebox 
or  in  the  ductwork  immediately 
downstream  of  the  firebox  and  before 
any  substantial  heat  exchange  occurs  for 
each  thermal  oxidizer  used  to  comply 
with  the  requirements  of  §  63.443(d)(1) 
through  (d)(3).  Owners  and  operators 
compljring  with  the  HAP  concentration 
reqmrements  in  §  63.443(d)(2]  may 
install  a  CMS  to  monitor  the  thermal 
oxidizer  outiet  total  HAP  or  methanol 
concentration,  as  an  altemative  to 
monitoring  thermal  oxidizer  operating 
temperatiu«. 
***** 

(k)  •  *  • 

(6)  *  *  * 

(ii)  The  repair  or  corrective  action 
shall  be  completed  no  later  than  15 
calendar  days  after  the  problem  is 
identified.  Delay  of  repair  or  corrective 
action  is  allowed  if  the  repair  or 
corrective  action  is  technically 
infeasible  without  a  process  unit 
shutdown  or  if  the  owner  or  operator 
determines  that  the  emissions  resulting 
from  immediate  repair  would  be  greater 
than  the  emissions  likely  to  result  from 
delay  of  repair.  Repair  of  such 
equipment  shall  be  completed  by  the 
end  of  the  next  process  unit  shutdown. 

(1)  Each  pulping  process  condensate 
closed  collection  system  used  to  comply 
with  §  63.446(d)  shall  comply  with  the 
requirements  specified  in  paragraphs 
(1)(1)  through  (1)(3)  of  this  section. 

(1)  Each  pulping  process  condensate 
closed  collection  system  shall  be 
visually  inspected  every  30  days  and 
shall  comply  with  the  inspection  and 
monitoring  requirements  specified  in 
§63.964  of  subpart  RR  of  this  part, 
except: 

(i)  Owners  or  operators  shall  comply 
with  the  recordkeeping  requirements  of 
§63.454  instead  of  the  requirements 
specified  in  §63.964(a)(l)(vi)  and  (b)(3) 
of  subpart  RR  of  this  part. 
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(ii)  Owners  or  operators  shall  comply 
with  the  inspection  and  monitoring 
requirements  for  closed-vent  systems 
and  control  devices  specified  in 
paragraphs  (a)  and  (k)  of  this  section 
instead  of  the  requirements  specified  in 
§  63.964(a)(2)  of  subpart  RR  of  this  part. 

(2)  Each  condensate  tank  used  in  the 
closed  collection  system  shall  be 
operated  with  no  detectable  leaks  as 
specified  in  §  63.446(d)(2)(i)  measured 
initially  and  annually  by  the  procedures 
specified  in  §  63.457(d). 

(3)  If  an  inspection  required  by  this 
section  identifies  visible  defects  in  the 
closed  collection  system,  or  if  an 
instrument  reading  of  500  parts  per 
million  or  greater  above  backgroimd  is 
measured,  then  corrective  actions 
specified  in  §  63.964(b)  of  subpart  RR  of 
this  part  shall  be  taken. 
***** 

10.  Amend  §  63.457  by  revising 
paragraphs  (b)(5)  introductory  text, 
(b)(5)(ii)(C).  (b)(5)(ii)(E)(7),  (b)(6),  (c)(2), 
(c)(3)  introductory  text,  (c)(4)(i),  (f)(1), 
(h),  and  (m)(l)(ii);  by  redesignating 
paragraph  (c)(3)(ii)  as  paragraph 
(c)(3)(iii);  and  adding  a  new  paragraph 
(c)(3)(ii)  to  read  as  follows: 

§  63.457    Test  method*  and  procedure*. 

***** 

(b)  *  *  * 

(5)  To  determine  vent  gas 
concentrations,  the  owner  or  operator 
shall  conduct  a  minimum  of  three  test 
runs  that  are  representative  of  normal 
conditions  and  average  the  resulting 
pollutant  concentrations  using  the 
following  procedures. 
***** 

(ii)  *  *  * 

(C)  Critical  orifice.  The  critical  orifice 
shall  have  a  flow  rate  of  200  to  250  ml/ 
min  and  shall  be  followed  by  a  vacuum 
pump  capable  of  providing  a  vacuum  of 


640  millimeters  of  mercvuy  (mm  Hg).  A 
45  millimeter  diameter  in-line  Teflon 
0.8  micrometer  filter  shall  follow  the 
impingers  to  protect  the  critical  orifice 
and  vacuum  piunp. 
***** 

(E)  *  *  * 

(7)  To  prepare  the  10  percent  sulfuric 
acid  solution,  add  10  ml  of  concentrated 
sulfuric  acid  to  80  ml  water  in  a  100  ml 
volumetric  flask.  Dilute  to  volume. 
***** 

(6)  The  mininiiim  sampling  time  for 
each  of  the  three  test  runs  shall  be  1 
hour  in  which  either  an  integrated 
sample  or  four  grab  samples  shall  be 
taken.  If  grab  sampling  is  used,  then  the 
samples  shall  be  taken  at  approximately 
equal  intervals  in  time,  such  as  15 
minute  intervals  during  the  test  run. 

(c)  *  *  * 

(2)  The  volumetric  flow  rate  of  the 
entering  and  exiting  liquid  streams  shall 
be  determined  using  the  inlet  and  outlet 
flow  meters  or  other  methods 
demonstrated  to  the  Administrator's 
satisfaction.  The  volumetric  flow  rate 
measurements  to  determine  actual  mass 
removal  shall  be  taken  at  the  same  time 
as  the  concentration  measurements. 

(3)  The  owner  or  operator  shall 
conduct  a  minimum  of  three  test  runs 
that  are  representative  of  normal 
conditions  and  average  the  resulting 
pollutant  concentrations.  The  minimum 
sampling  time  for  each  test  r\in  shall  be 
1  hour  and  the  grab  or  composite 
samples  shall  be  taken  at  approximately 
equally  spaced  intervals  over  the  1-hour 
test  run  period.  The  owner  or  operator 
shall  use  one  of  the  following 
procedures  to  determine  total  HAP  or 
methanol  concentration: 
***** 

(ii)  For  determining  methanol 
concentrations,  NCASI  Method  DI/ 
MEOH-94.02,  Methanol  in  Process 


Liquids  by  GC/FID,  August  1998, 
Methods  Manual,  NCASI,  Research 
Triangle  Park,  NC.  This  test  method  is 
incorporated  by  reference  in  §  63.14(f)  of 
subpart  A  of  this  part. 
***** 

(4)*   •  * 

(i)  Filter  the  sample  throiigh  the  filter 
paper,  into  an  Erlenmeyer  flask  by 
applying  a  vacuum  to  the  flask  sidearm. 
Minimize  the  time  for  which  vacuum  is 
applied  to  prevent  stripping  of  volatile 
organics  fi'om  the  sample.  Replace  filter 
paper  as  often  as  needed  in  order  to 
maintain  filter  times  of  less  than 
approximately  30  seconds  per  filter 
paper.  No  rinsing  of  sample  container  or 
filter  bowl  into  the  Erlenmeyer  flask  is 
allowed. 
***** 

(f)*  *  * 

(1)  As  the  sum  of  all  individual  HAPs; 


or 

* 


(h)  Bleaching  HAP  concentration 
measurement.  For  purposes  of 
compljdng  with  the  bleaching  system 
requirements  in  §  63.445,  the  owner  or 
operator  shall  measure  the  total  HAP 
concentration  as  the  sum  of  all 
individual  chlorinated  HAPs  or  as 
chlorine. 
***** 

(m)*  *  * 

(D*  *  * 

(ii)  Multiply  the  total  HAP  mass 
determined  in  paragraph  (m)(l)(i)  of  this 
section  by  0.65  to  determine  the  target 
HAP  mass  for  the  high-HAP  fraction 
condensate  stream  or  streams. 
*        *        *        *        • 

11.  Table  1  of  subpart  S  is  amended 
by  revising  the  entry  for  §  63.8(f)(6)  to 
read  as  follows: 


Table  l  to  Subpart  S— General  Provisions  Applicability  to  Subpart  S« 


Reference 


Applies  to 
Subparts 


Comment 


63.8(f)(6) 


No Subpart  S  does  not  specify  relative  accuracy  test  for  CEMs. 


•Wherever  subpart  A  specifies  "postmark"  dates,  submittals  may  be  sent  by  methods  other  than  the  U.S.  Mail  (e.g.,  by  fax  or  courier).  Submit- 
tals shall  be  sent  t>y  the  specified  date,  but  a  postmark  is  not  required. 
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BtLLMQ  C006  6600-60-P^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300837;  FRL-6074-5] 
RIN  2070-AB78 

CtopyralM;  Extenaion  of  Tolerance  for 
Emergency  Exemptiona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  extends  a 
time^limited  tolerance  for  residues  of 
the  herbicide  clopyralid  in  or  on  canola 
at  3  part  per  million  (ppm)  for  an 
additional  one  and  one-half  year  period. 
This  tolerance  will  expire  and  is 
revoked  on  July  31,  2001.  This  action  is 
in  response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  the  pesticide  on 
canola.  Section  408{1)(6)  of  the  Federal 
Food,  Drug,  and  Ck)smetic  Act  requires 
EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  FIFRA  section  18. 
DATES:  This  regidation  becomes 
effective  April  12, 1999.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA,  on  or  before  June  11, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-300837], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanjring  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accoimting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300837],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Midi  #2, 


1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  (OPP-300837]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATK)N  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  280, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy..  Arlington,  VA,  703  308-9364, 
pemberton.Ubby@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  May  16, 1997  (62  FR 
26949)  (FRI^5718-2),  which  announced 
that  on  its  own  initiative  under  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a 
and  (1)(6),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA) 
^b.  L.  104-170)  it  established  a  time- 
limited  tolerance  for  the  residues  of 
clopyralid  in  or  on  canola  at  3  ppm, 
with  an  expiration  date  of  July  31, 1998. 
EPA  extended  the  expiration  date  of  this 
tolerance  to  January  31,  2000  in  a 
FedeiBl  Register  notice  published  June 
10, 1998  (63  FR  31640-31642)(FRL- 
5789-8).  EPA  established  the  tolerance 
because  section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  bora  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  FIFRA  section  18.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  clop)rralid  on  canola  for  this 
year's  growing  season  due  to  the 
continued  emergency  situation 
involving  perennial  sowthisUe  and 
Canadian  thistie  in  Minnesota, 


Montana,  and  North  Dakota.  After 
having  reviewed  the  submission,  EPA 
concius  that  emergency  conditions 
exist.  EPA  has  authorized  under  FIFRA 
section  18  the  use  of  clopyralid  on 
canola  for  control  of  perennial 
sowthisUe  and  Canadian  thistle  in 
Minnesota,  Montana,  and  North  Dakota. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  clopyralid  in  or 
on  canola.  In  doing  so,  EPA  considered 
the  safety  standard  in  FFDCA  section 
408(b)(2),  and  decided  that  the 
necessary  tolerance  imder  FFDCA 
section  408(1)(6)  would  be  consistent 
with  the  safety  standard  and  with 
FIFRA  section  18.  The  data  and  other 
relevant  material  have  been  evaluated 
and  discussed  in  the  final  rule  of  May 
16, 1997  (62  FR  26949)  (FRL-5718-2). 
Based  on  that  data  and  information 
considered,  the  Agency  reaffirms  that 
extension  of  the  time-limited  tolerance 
will  continue  to  meet  the  requirements 
of  section  408(1)(6).  Therefore,  the  time- 
limited  tolerance  is  extended  for  an 
additional  one  and  one-half  year  period. 
EPA  will  publish  a  document  in  the 
Federal  Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations  (CFR).  Altiiough  this 
tolerance  will  expire  and  is  revoked  on 
July  31,  2001,  imder  FFDCA  section 
408(1)(5),  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  canola  after 
that  date  will  not  be  unlawful,  provided 
the  pesticide  is  applied  in  a  manner  that 
was  lawful  imder  FIFRA  and  the 
application  occurred  prior  to  the 
revocation  of  the  tolerance.  EPA  will 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

L  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currentiy  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  imtil  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  Jime  11, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
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the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Enviroiunental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location,  telephone  nimiber,  and 
e-mail  address:  Rm.  239,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-5697, 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  Hollins, 
Information  Resources  smd  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington. 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  simimary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  fovor  of  the 
requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  coimection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 


may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

n.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
[OPP-3008371  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  direcUy  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regmation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

m.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(0MB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitied  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specficed  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 


58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898.  entitied  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994).  or  require  0MB  review  in 
accordance  with  Executive  Order  13045, 
entitied  Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
section  408(1)(6)  of  FFDCA,  such  as  the 
tolerance/exemption  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Rogatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitied  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regiUation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
govenmients.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
constdtation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commtmications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfiinded  mandates." 

Today's  nde  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
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Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  0MB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  commimities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IV.  Submisnon  to  Qmgress  and  the 
Comptroller  General 

"Hie  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promiilgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultmal  commodities,  Pesticides 


and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  2, 1999. 
Donald  R.  Stubbs, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a).  and 
371. 

§180.431  [Amended]   . 

2.  In  §  180.431,  by  amending  the  table 
in  paragraph  (b)  by  revising  the  date  "1/ 
31/00"  for  canola  to  read  "7/31/01". 

[FR  Doc.  99-8946  Filed  4-9-99;  8:45  am] 

BILUNG  COOE  6S60-S0-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  commimities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premiiim  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
in  effect  for  each  listed  community  prior 
to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  conununity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  ir^ORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 
SUPPt^MENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  flood  elevations  for  each 
community  listed.  These  modified 


elevations  have  been  published  in 
newspapers  of  local  circidation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Associate  Director  has 
resolved  any  appeals  resulting  fitim  this 
notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  commimity  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modffied  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modffications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies" 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
conununity  is  required  to  either  adopt 
-  or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insiuance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  tluit 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
conununity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calciUate  the  appropriate  flood 
insiuance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
bom  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
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flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  imder  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 


Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 


Accordingly,  44  CFR  part  65  is 
amended  as  follows: 

PART65-{AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp..  p.  329;  E.0. 12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

f  65.4  [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Arizona: 

Maricopa  (FEMA 
Docket  No. 
7260). 

Maricopa  (FEMA 
Docket  No. 
7260). 

Calrfomia: 

Lxjs  Angeles 
(FEMA  Docket 
No.  7260). 


San  Diego 

(FEMA  Docket 

No.  7264). 
New  Mexico: 

Bernalillo  (FEMA 

Docket  No. 

7264). 
Bernalillo  (FEMA 

Docket  No. 

7260). 
Bennalilk)  (FEMA 

Docket  No. 

7264). 


Sarwdoval 
(FEMA  Docket 
No.  7264). 

Sandoval 
(FEMA  Docket 
No.  7264). 

Toxfts. 

Brazos  (FEMA 

Docket  No. 

7260). 
Tarrant  (FEMA 

Docket  No. 

7264). 

Denton  (FEMA 
Docket  No. 
7260). 

Denton  (FEMA 
Docket  No. 
7260). 


Locatkxi 


Unincorporated 
Areas. 


City  of  Phoenix 


Unincorporated 
Areas. 


City  of  San  Diego  ... 

City  of  Albuquerque 
City  of  Albuquerque 


Unincorporated 
Areas. 


Village  of  Corrales  . 
City  of  Rio  Rancho 

City  of  Bryan  


Dates  and  name  of  news- 
paper wfiere  notice  was 
publistied 


City  of 
Dalworttiington 
Gardens. 

City  of  Highland  Vil- 
lage. 


City  of  Lewisville 


October  23. 1998,  October 
30,  1998,  Arizona  Repub- 
lic. 

October  23,  1998.  October 
30,  1998,  Arizona  Repub- 

IK. 


October  22,  1998,  Octot)er 
29,  1998,  Daily  Com- 
merce. 


November  10,  1998,  No- 
vember 17,  1998,  San 
Diego  Union-Tribune. 

November  11.  1998,  No- 
vember 18,  1998,  Albu- 
querque Journal. 

October  23,  1998,  October 
30,  1998,  Albuquerque 
Journal. 

November  11,  1998,  No- 
vember 18,  1998,  Albu- 
querque Journal. 


November  11,  1998,  No- 
vember 18,  1998,  Albu- 
querque Journal. 

November  11,  1998,  No- 
vember 18,  1998,  Albu- 
querque Journal. 


October  20,  1998,  October 

27,  1998,  Bryan-College 
Station  Eagle. 

November  13,  1998,  No- 
vember 20,  1998,  Fort 
Worth  Star-Telegram. 

October  21,  1998,  October 

28,  1998,  Lewisville  News. 


October  21,  1998,  October 
28,  1998,  Lewisville  News. 


Chief  executive  offk»r  of  community 


The  Honorable  Jantee  K.  Brewer,  Chair- 
man, Maricopa  County  Board  of  Su- 
pervisors, 301  Jefferson  Street,  Phoe- 
nix, Arizona  85003. 

The  Honorable  Skip  Rimsza,  Mayor, 
City  of  Phoenix.  200  West  Wash- 
ington Street.  11th  Fkx)r.  Phoenix,  Ari- 
zona 85003-1611. 

The  Honorable  Yvonne  Burtte,  Chair- 
person, Los  Angeles  County  Board  of 
.  Supervisors,  500  West  Temple  Street, 
Suite  821,  Los  Angeles,  California 
90012. 

The  Honorable  Susan  GoMing,  Mayor, 
City  of  San  Diego,  202  C  Street,  11th 
Ftoor,  San  Diego,  Califomia  92101. 

The  Honorat)le  Jim  Baca,  Mayor,  City  of 
Albuquerque,  P.O.  Box  1293,  Albu- 
querque, New  Mexkx)  87103. 

The  'Honorable  Jim  Baca,  Mayor,  City  of 
Albuquerque,  P.O.  Box  1293,  Albu- 
querque, New  Mexkx)  87103. 

The  Honorable  Steve  Gallegos,  Chair- 
man, Bernalillo  County,  Board  of 
Commissioners,  One  Civk:  Plaza 
Northeast,  10th  Roor,  Albuquerque, 
New  Mexkx)  87102. 

The  Honorable  Gary  Kanin,  Mayor,  Vil- 
lage of  Conales,  P.O.  Box  707, 
Conales,  New  Mexico  87048. 

The  Honorable  John  Jennings,  Mayor, 
City  of  Rio  Rancho,  3900  Southem 
Boulevard,  Rio  Rancho,  New  Mexico 
87124. 

The  Honorable  Lonnie  Stabler,  Mayor, 
City  of  Bryan,  P.O.  Box  1000,  Bryan, 
Texas  77805. 

The  Honorable  Al  Taub,  Mayor,  City  of 
Dalworthington  Gardens,  2600  Roo- 
sevelt Drive,  Dallworthington  Gardens, 
Texas  76016. 

The  Honorable  Austin  Adams,  Mayor, 
City  of  Highland  Village,  City  Hall, 
1500  F.M.  407,  Highland  Village, 
Texas  75077. 

The  Honorable  Bobbie  J.  Mitchell, 
Mayor,  City  of  Lewisville,  P.O.  Box 
299002,  Lewisville,  TX  75029-9002. 


Effective 

date  of 

modiftoa- 

tk)n 


September 
23,1998 


September 
23,1998 


September 
18,  1998 


October 
19,1998 


October 
21,  1998 

September 
18,1998 

October 
21,  1998 


October 
21,  1998 

October 
21,  1998 


September 
18,1998 

October 
19,  1998 


September 
21,1998 


September 
10,  1998 


Community 
No. 


040037 
040051 

065043 

060295 

350002 
350002 
350001 

350094 
350146 

480082 
481013 

481105 

530074 
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State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
punished 

Chief  executive  officer  of  community 

Effective 
date  of 
modifica- 
tion 

Community 
No. 

Washington: 
King  (FEMA 
Docket  Ho. 
7260). 

City  of  Bellevue 

October  16,  1998,  October 
23,  1998.  The  Eastside 
Journal. 

The  Honorable  Don  Davidson,  Mayor, 
City  of  Bellevue.   P.O.   Box  90012. 
Bellevue,  Washington  96009-9102. 

September 
10,1998 

530074 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 

Dated:  April  1, 1999. 
Michael  J.  Armstrong, 

Associate  Director  for  Mitigation. 

[FR  Doc.  99-9024  Filed  4-9-99;  8:45  am] 

BHJJNQ  CODE  671  S-tM-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFR  Partes 
Podcat  No.  FEMA-7280] 

CtumgM  in  Fk>od  Elevatkm 
Detanninations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insiu-ance  premimn  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the' 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circidation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  die  community  that  the 
Associate  Director  for  Mitigation 
reconsider  the  changes.  The  modified 
elevations  may  be  changed  during  the 
90-day  period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief.  Hazards 


Study  Branch,  Mitigation  Directorate, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  646-3461,  or  (e-mail) 
matt.miller€lfema.gov. 
SUPPtEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968, 42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimiiTn  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorictdly  excluded 
firom  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 


environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classifioition 

This  interim  rule  is  not  a  sigmficant 
regulatory  action  imder  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regidatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Sulqects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  as  follows: 

PART  6&-[AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  etseq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127,  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

§65.4    [AmwKtod] 

2.  The  tables  published  imder  the 
authority  of  §  65.4  are  amended  as 
follows: 
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State  and  county 


California: 
Riverside 


Los  Angeles 


Colorado: 
Pitkin 


Pitkin 


Nevada:  Clark 


Oklahoma:  Okla- 
homa. 


Texas: 
Travis  .. 

Brazos  . 

Tarrant 

Tarrant 
Denton 

Tarrant 

Harris  . 

Ellis  .... 

Washington: 
King  .... 

King..., 


Location 


City  of  Murrieta 


City  of  Santa 
Clarita. 


City  of  Basalt 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


City  of  Edmond 


City  of  Austin 


City  of  College 
Station. 


City  of  Fort  Worth 


City  of  Hurst 

City  of  Lewisville 


City  of  North  Rich- 
land Hills. 


City  of  Pasadena 


City  of 
Waxahachie. 


City  of  Kent 


Unifxx)rpofated 
Areas. 


Dates  and  name  of  news- 
paper where  notice  was 
publisfied 


Febmary  23,  1999,  March 
2,  1999,  The  Press-En- 
terprise. 

November  27,  1998,  De- 
cember 4,  1998,  The 
Signal. 


February  10,  1999,  De- 

cemt>er4, 1999, 

Snowmass  Sun. 
February  12,  1999,  Fet>- 

ruary  19,  1999.  Aspen 

Times. 


February  5,  1999,  Feb- 
ruary 12,  1999,  Las 
Vegas  Review-Journal. 

February  16,  1999,  Feb- 
ruary 23,  1999,  Edmond 
Evening  Sun. 


Febmary  19,  1999,  Feb- 
ruary 26,  1999,  Austin 
American-Statesman. 

February  23,  1999,  March 
2,  1999,  Bryan-College 
Station  Eagle. 

Februarys,  1999,  Feb- 
ruary 12,  1999,  Fort 
Worth  Star-Telegram. 

February  10, 1999,  Feb- 
mary 17,  1999,  Dallas 
Moming  News. 

Febmary  19,  1999,  Feb- 
mary 26,  1999, 
Lewisville  News. 

Febmary  10,  1999,  Feb- 
mary 17,  1999.  Fort 
Worth  Star-Telegram. 

February  17,  1999,  Feb- 
mary 24,  1999,  Pasa- 
dena Citizen. 

Febmary  12,  1999,  Feb-* 
mary  19,  1999, 
Waxahachie  Daily  Light. 

Febmary  2, 1999,  Feb- 
ruary  9,  1999,  Seaflfe 
Times. 

Febmary  2, 1999,  Feb- 
mary 9,  1999,  Seattle 
Times. 


Chief  executive  officer  of  community 


The  Honorable  Chuck  Washington, 
Mayor,  City  of  Munieta,  26442 
Beckman  Court,  Murrieta,  Califomia 
92562. 

The  Honorable  Jan  Heidt,  Mayor,  City 
of  Santa  Clarita,  23920  Valencia 
Boulevard,  Suite  300,  Santa 
Clarita,  Califomia  91355. 

The  Honorable  Rick  Stevens,  Mayor, 
Town  of  Basalt,  101  Midland  Ave- 
nue, Basalt,  Colorado  81621. 

The  Honorable  Dorothea  Farris, 
Chairperson,  Pitkin  County,  Board 
of  Commissioners,  530  East  Main 
Street,  Third  Floor,  Aspen,  Colo- 
rado 81611. 

The  Honorable  Yvonne  Atkinson 
Gates,  Chairperson,  Clark  County 
Board  of  Supervisors,  500  Grand 
Central  Parkway,  Las  Vegas,  Ne- 
vada 89155. 

The  Honorable  Robert  RudWn, 
Mayor,  City  of  Edmond,  P.O.  Box 
2970,  Edmond,  Oklahoma  73083- 
2790. 

The  Honorable  Kirk  P.  Watson, 
Mayor,  City  of  Austin,  124  West 
Eight  Street,  Austin,  Texas  78701 . 

The  Honorable  Lynn  Millhaney, 
Mayor,  City  of  College  Station,  P.O. 
Box  9960,  College  Station,  Texas 
77842-0960. 

The  Honorable  Kenneth  BaW,  Mayor, 
City  of  Fort  Worth,  1000 
Thrt)Ckrr»orton  Street,  Fort  Worth, 
Texas  76102-6311. 

The  Honorable  Bill  Souder,  Mayor, 
City  of  Hurst,  1505  Precinct  Line 
Road,  Hurst,  Texas  76054. 

The  Honorable  Bobbie  J.  Mitchell, 
Mayor,  City  of  Lewisville,  P.O.  Box 
299002,  Lewisville,  Texas  75029- 
9002. 

The  Honorable  Charies  Scoma, 
Mayor,  City  of  North  Richland  Hills, 
P.O.  Box  820609,  North  Rk:hland 
Hills,  Texas  76182-0609. 

The  Honorable  Johnny  Isbell,  Mayor, 
City  of  Pasadena,  P.O.  Box  672, 
Pasadena,  Texas  77501-0672. 

The  Honorable  Chuck  Beatty,  Mayor, 
City  of  Waxahachie,  P.O.  Box  757, 
Waxahachie,  Texas  75165. 

The  Honorable  Jim  White,  Mayor, 
City  of  Kent,  220  Fourth  Avenue 
South.  Kent,  Washington  98032- 
5895. 

The  Honorable  Ron  SImms,  King 
County  Executive,  King  County 
Courthouse,  516  Third  Avenue, 
Room  400,  Seattle,  Washington 
98104-2312. 


Effective  date  of 
modifteation 


Febmary  8,  1999 


November  12, 
1998. 


January  7,  1999  ... 
January  7, 1999  ... 

January  12, 1999 

January  19, 1999 

January  22,  1999 
January  8, 1999 

January  8, 1999 

January  12, 1999 
January  22,  1999 

January  12, 1999 

January  22,  1999 
May  20,  1999 

January  11,  1999 

January  11,  1999 


Community 
No. 


060751 
060729 

080052 
080287 

320003 

400252 

480624 
480083 

480596 

480601 
480195 

480607 

480307 
480211 

530080 

530071 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Hood  Insurance") 

Dated:  April  1, 1999. 
Michael ).  Armstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  99-9025  Filed  4-9-99;  8:45  ami 
BILLMQ  CODE  e71«-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart67 

Rnai  Flood  Elevation  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
commtmities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  efiect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  ofiice  where  the  FIRM 
is  available  for  inspection  as  indicated 
in  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  die  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472.  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  Usted.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportumty  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 


base  flood  elevations  were  also 
published  in  the  Federal  Registn. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4104, 
and  44  CFR  Part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
conununity  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 


1978  Comp.,  p.  329;  E.0. 12127.  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

167.11    [AmwidMq 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  o(  fkjoding  and  location 


ARKANSAS 

CrittWKton  County  (Unlncor* 
poratsd  Areas)  (FEMA 
Dodwt  No.  7266) 

Tyronza  River 

Approximatety  3,000  feet 
west  of  Route  1 49  and  ap- 
proxinnately  4,250  feet 
north  of  City  of  Earte  cor- 
porate limits 

Approximately  750  feet  north 
of  Route  64  and  approxi- 
mately 8,250  feet  soutti  of 

Route  184 

Blackfish  Bayou: 

Approximately  1 ,000  feet 

east  of  Route  149  and  ap- 
,    proximately  4,000  feet 
soutfi  of  Bartiam  Road 

Approximately  1 ,000  feet 
soutfi  of  U.S.  Route  64 
and  7,600  feet  east  of 
Desha  Street  

Approximately  7,000  feet 
east  of  Route  1 49  and 
7,000  feet  soutfi  of  U.S. 
Route  64 

Approximately  1 ,600  feet 
east  of  Route  149  and  ap- 
proximately 1,600  feet 
nortfi  of  U.S.  Route  64 

M^M  ars  availabls  for  in- 
spection at  tfie  Crittenden 
County  Courtfiouse,  100 
Court  Square,  Marion,  Arltan- 
sas. 


Crawford  County  (and  Incor- 
poratsd  Areas)  (FEMA 
Docket  No.  7266) 

Louemma  Creek: 
Approximately  3,500  feet 
downstream  df  ftortfi  HiUs 

Boulevard  

Just  upstream  of  Rena  Road 
Approximately  200  feet  up- 
stream of  Higfiway  59  

Louemma  Tributary: 
Approximately  850  feet 

downstream  of  Higfiway  59 
Just  upstream  of  Higfiway  59 
Approximately  3,700  feet  up- 
stream of  Highway  59  

Rena  BrarKh: 
Approximatety  1 ,050  feet 
downstream  of  Sandstone 

Drive  

Just  upstream  of  Old 

Uniontown  Road 

Approximately  2,200  feet  up- 
stream of  Blake  Road  

Maps  are  available  for  irt- 
spection  at  1003  Broadway, 
Van  Buren,  Arlcansas. 
Maps  are  svallabis  for  in* 
spsctlon  at  300  Main  Street 
Van  Buren,  Artansas. 


«Oaf)ttiin 
fMl  above 

ground. 

*Bevation 

in  feet 

(NGVD) 


•205 


•205 


•203 


•203 


•203 


•205 


•419 
•487 

•574 


•477 
•493 

•570 


•419 
•458 
•523 


17572  Federal  Register /Vol.  64,  No.  69 /Monday.  April  12,  1999 /Rules  and  Regulations 


Source  of  flooding  and  kx»tion 


Earl*  (City),  CrtttMxton 
County  (FEMA  Dodwt  No. 
7266) 

Blackfish  Bayou: 

Approximately  2,000  feet 
east  of  Desha  Street  and 
approximately  1 ,200  feet 
soutti  of  Missouri  Pacific 
Railroad  

Approximately  800  feet  east 
of  Route  149  and  2,000 

feet  nortti  of  Route  64  

Tyroma  River. 

Approximately  400  feet  west 
of  Route  1 49  and  approxi- 
mately 400  feet  south  of 
northern  corporate  limits  ... 

Approximately  5,200  feet 
west  of  Route  149  and  ap- 
proximately 1 ,200  feet 
south  of  Route  184 

Maps  are  available  for  in- 
spactlon  at  the  City  of  Earle 
City  Hall,  1004  Second 
Street,  Earle,  Arkansas. 


CALIFORNIA 


East  Palo  Alto  (City),  San 
Matao  County  (FEMA 
Docket  No.  7266) 

San  Francisco  Bay: 
Approximately  150  feet 
downstream  of  Tulane  Av- 


enue   

Approximately  1 ,000  feet 
downstream  of  Cami  ... 


*Depth  in 
feet  at>ove 

ground. 

'Elevation 

in  feet 

(NGVO) 


•203 
•205 

•205 
•205 


•8 
*8 


«Oepthln 

feetat>ove 

Source  of  flooding  and  location 

ground: 
*Elevatibn 

in  feet 

(NGVO) 

San  Francisquito  Creek  Over- 

How: 

Just  downstream  of  Aibemi 

Street 

•11 

Approximately  600  feet  up-    . 
stream  of  Green  Street  

•26 

Maps  are  available  for  in- 

spection at  the  City  of  East 

Palo  Alto  City  Hall  Annex, 

2200  University  Avenue,  East 
Palo  Alto,  California. 

NEW  MEXICO 

Clovls  (City),  Curry  County 
(FEMA  Docket  No.  7254) 

West  Second  Street  Drain: 

Approximately  2,250  feet  up- 

stream of  confluence  with 

Northeast  Drain    

*4,222 

Just  downstream  of  intersec- 

tion of  Thomas  and  West 

Seventh  Street 

*4,288 

Northeast  Drain: 

Approximately  5,000  feet 

downstream  of  Trades 

Road  

•4,214 

Approximately  200  feet  up- 

stream of  21st  Street 

•4.270 

Approximately  1 ,250  feet  up- 
stream of  Prince  Street  

•4,290 

Thomas  Ditch  2: 

Approximately  200  feet  up- 
stream of  Thomas  Ditch  .... 

*4,290 

Approximately  1 ,350  feet  up- 
stream of  Debra  Street 

•4.318 

Northwest  Drain: 

Approximately  200  feet  up- 

stream of  confluence  with 

Northeast  Drain  

•4,242 

#Deptfi  in 

feet  above 

Source  of  flooding  and  location 

ground. 
•Elevatnn 

in  feet 

(NGVO) 

Approximately  1 ,900  feet  up- 
stream of  Echols  Avenue  .. 

•4.308 

Thomas  Ditch  1: 

Just  downstream  of  Brady 

Avenue  

•4,259 

Just  upstream  of  Jefferson 

Street 

•4.296 

Maps  are  available  for  in- 

spection at  the  City  of  Clovis 

City  Hall,  321  Connelly 

Street,  Clovis,  New  Mexico. 

WASHINGTON 

Brewster   (City),   Okanogan 
County  (FEIMA  Docket  No. 

7266) 

Swamp  Creek: 

Just  upstream  of  Bridge 

Street 

•786 

Approximately  2,550  feet 

atx)ve  mouth,  at  the  cor- 

oorate  limits        

•915 

Maps  are  available  for  in- 

spection at  the  City  of  Brew- 

ster Clerk/Treasurer's  Office, 

105  South  Third  Street, 

Brewster,  Washington. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insiirance") 

Dated:  April  1, 1999. 
Michael  J.  Armstrong, 
Associate  Director  for  Mitigation. 
(FR  Doc.  9»-9026  Filed  4-9-99;  8:45  ami 
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Proposed  Rules 


Faderal  Register 
Vol.  64,  No.  69 
Monday,  April  12,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final   - 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

.9CFRPart72 

[Dodwt  No.  96-067-1] 

Texas  (Splenetic)  Fever  in  Cattle; 
Incorporation  by  Reference 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKW:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  Texas  (splenetic)  fever  in  cattle 
regulations  by  removing  the  section  that 
describes  the  area  of  Texas  quarantined 
because  of  ticks  and  replacing  it  with  an 
incorporation  by  reference  of  the  Texas 
Animal  Health  Commission's 
regulations  that  describe  the  same  area. 
Becaiise  the  quarantined  area  in  Texas 
is  defined  and  established  by  the  Texas 
Animal  Health  Commission  and  an  up- 
to-date  description  of  the  quarantined 
area  is  provided  in  the  commission's 
regulations  in  the  Texas  Administrative 
Code,  we  do  not  believe  that  it  is 
necessary  to  reproduce  that  description 
in  our  regulations.  This  proposed 
change  in  the  regulations  would 
eliminate  the  need  to  maintain  a 
description  of  the  Texas  quarantined 
area  in  ova  regulations,  thus  reducing 
the  volume  of  material  included  in 
those  regulations,  while  continuing  to 
provide  for  the  treatment  and  inspection 
of  cattle  moved  from  the  area  of  Texas 
quarantined  for  ticks. 
DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  June  11, 
1999. 

A00BRSSE8:  Please  send  your  comment 
and  three  copies  to  Docket  No.  96-067- 
1.  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  Suite  3C03, 
4700  River  Road,  Unit  118,  Riverdale, 
MD  20737-1238. 

Pleeise  state  that  your  comment  refers 
to  Docket  No.  96-067-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 


room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue, 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., . 
Monday  through  Friday,  except 
holidays.  To  be  siire  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  dociunents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Dave  Wilson,  Senior  Staff  Veterinarian, 
Emergency  Programs,  VS,  APHIS,  4700 
River  Road  Unit  41,  Riverdale,  MD 
20737-1231;  (301)  734-8073;  ore-mail: 
Dave.D.Wilson@usda.gov. 

SUPPLEMENTARY  INFORMATKMi: 
Background 

The  regulations  in  9  CFR  part  72, 
"Texas  (Splenetic)  Fever  in  Cattle" 
(referred  to  below  as  the  regulations), 
restrict  the  interstate  movement  of  cattle 
from  areas  quarantined  because  of  the 
presence  of  ticks  that  are  vectors  of 
bovine  babesiosis.  This  disease  is 
referred  to  in  the  regulations  as 
splenetic  or  tick  fever.  Splenetic  or  tick 
fever  is  a  contagious,  infectious,  and 
communicable  disease  of  cattle  that 
causes  cattle  to  become  weak  and 
dehydrated  and  can  cause  death.  The 
areas  quarantined  because  of  ticks 
include  all  of  Guam,  the  Northern 
Mariana  Islands,  Puerto  Rico,  and  the 
U.S.  Virgin  Islands,  as  well  as  portions 
of  Texas.  These  quarantined  areas  are 
described  in  §§  72.3  and  72.5  of  the 
regulations. 

The  quarantined  area  in  Texas  is 
defined  and  established  by  the  Texas 
Animal  Health  Commission  (TAHC)  in 
its  regulations  in  the  Texas 
Administrative  Code  as  part  of  that 
agency's  program  to  control  and 
eradicate  fever  ticks  within  Texas.  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  reproduces  the  TAHC's 
description  of  the  quarantined  area  in 
§  72.5  of  the  regulations  in  order  to 
define  the  area  of  Texas  from  which  the 
interstate  movement  of  cattle  is 
restricted  to  prevent  the  spread  of 
splenetic  or  tick  fiever  bom  that  State. 


Diiring  a  review  of  our  existing 
regulations,  we  concluded  that  the 
description  of  the  quarantined  area  in 
Texas  was  not  in  agreement  with  the 
most  recent  description  of  that  area 
promulgated  by  the  TAHC  in  its 
regulations.  Fiirther,  we  concluded  that 
it  would  be  possible  to  omit  the 
description  of  the  quarantined  area  in 
Texas  bom  our  regulations,  thereby 
eliminating  six  full  pages  of  text  bom 
part  72,  without  negatively  affecting  our 
ability  to  provide  for  the  inspection  and 
treatment  of  cattle  moved  interstate 
frt>m  the  Texas  quarantined  area. 

We  based  this  latter  conclusion  on  the 
fact  that  all  affected  livestock  owners 
within  the  Texas  quarantined  area  are 
notified  of  their  status  by  the  TAHC 
under  §§  167.006  and  167.023  of  the 
Texas  Agricultiu«  Code,  and  on  the  fact 
that  the  boimdaries  of  the  quarantined 
area  in  Texas  are  described  in  the 
TAHC's  regulations  in  §41.2  of  title  4, 
part  n,  Texas  Administrative  Code  (4 
TAC  41.2).  On  the  basis  of  those 
findings,  we  are  proposing  to  remove 
the  description  of  the  Texas  quarantined 
area  in  §  72.5  of  our  regulations  and 
incorporate  4  TAC  41.2  by  reference, 
thus  ensuring  that  the  inspection  and 
treatment  requirements  of  part  72 
continue  to  be  linked  to  a  readily 
available  description  of  the  quarantined 
area  in  Texas. 

The  requirements  of  the  Office  of  the 
Federal  Register  regarding  the  proper 
language  of  incorporation,  which  are 
foimd  in  1  CFR  51.9(b),  state  that  the 
language  incorporating  a  publication  by 
reference  is  precise  and  complete  if  it: 
(1)  Uses  the  words  "incorporated  by 
reference;"  (2)  states  the  title,  date, 
edition,  author,  publisher,  and 
identification  number  of  the 
publication;  (3)  informs  the  user  that  the 
incorporated  publication  is  a 
requirement;  (4)  makes  an  official 
showing  that  the  publication  is  in  fact 
available  by  stating  where  and  how 
copies  may  be  examine  i  and  readily 
obtained  with  maximum  convenience  to 
the  user;  and  (5)  refers  to  5  U.S.C. 
552(a). 

To  comply  with  those  requirements, 
we  are  proposing  to  revise  §  72.5  to  state 
that  the  area  quarantined  in  Texas  is  the 
permanent  quarantined  area  described 
in  4  TAC  41.2,  which  is  incorporated  by 
reference.  Section  72.5  would  also  state 
that  the  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
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Register  in  accordance  with  5  U.S.C. 
552(a]  and  1  CFR  part  51  and  that  copies 
of  4  TAG  41.2  may  be  obtained  from  the 
central  o£Gce  of  the  TAHC  at  2105 
Kramer  Lane,  Austin,  TX  78758,  or  from 
area  offices,  which  are  listed  in  local 
Texas  telephone  directories,  or  from  the 
TAHC's  Internet  homepage 
(www.tahc.state.tx.us/).  Finally,  §  72.5 
would  inform  the  reader  that  copies 
may  also  be  inspected  at  APHIS'  offices 
in  Riverdale,  MD,  or  at  the  Office  of  the 
Federal  Register  in  Washington,  DC. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and.  Uierefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  would  amend  the 
Texas  (splenetic)  fever  in  cattle 
regulations  to  incorporate  by  reference 
the  description  of  fever  tick  eradication 
areas  contained  in  the  Texas 
Administrative  Code.  Incorporating  the 
TAHC's  description  of  fever  tick 
eradication  areas  by  reference  rather 
than  continuing  to  reproduce  the 
description  in  our  regulations  would 
eliminate  the  need  for  APHIS  to 
maintain  an  up-to-date  description  of 
the  quarantined  area  in  Texas  and 
reduce  the  volume  of  material  included 
in  our  regulations,  while  continuing  to 
provide  for  the  treatment  and  inspection 
of  cattle  moved  from  the  tick  eradication 
area  in  Texas. 

Our  proposal  to  incorporate  the 
description  of  fever  tick  eradication 
areas  in  Texas  contained  in  the  Texas 
Administrative  Code  is  not  expected  to 
have  an  economic  impact  on  any 
entities,  large  or  small,  because  the 
description  of  Texas'  tick  eradication 
areas,  which  are  defined  and  established 
by  the  TAHC,  have  merely  been 
reproduced  in  APHIS'  regulations  in 
part  72.  There  would  be  no  change  in 
the  quarantined  area  in  Texas  as  a  result 
of  its  description  being  removed  from 
part  72,  so  no  livestock  or  property 
owners  in  Texas  would  be  affected  by 
this  proposed  rule. 

Under  these  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 


intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Regulatory  Reform 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

List  of  Subjects  in  9  CFR  Part  72 

Animal  diseases.  Cattle,  Quarantine, 
Transportation. 

Accordingly,  we  are  proposing  to 
amend  9  CFR  part  72  as  follows: 

PART  72— TEXAS  (SPLENETIC)  FEVER 
IN  CATTLE 

1.  The  authority  citation  for  part  72 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  111-113, 115, 117, 
120, 121, 123-126, 134b,  and  134f;  7  CFR 
2.22,  2.80,  and  371.2(d). 

2.  Section  72.5  would  be  revised  to 
read  as  follows: 

§  72.5    Area  quarantined  in  Texas. 

The  area  quarantined  in  Texas  is  the 
permanent  quarantined  area  described 
in  the  regulations  of  the  Texas  Animal 
Health  Commission  (TAHC)  in  §  41.2  of 
title  4,  part  II,  of  the  Texas 
Administrative  Code  (4  TAC  41.2), 
which  is  incorporated  by  reference.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  TAHC  at  2105 
Kramer  Lane,  Austin,  TX  78758,  and 
from  area  offices  of  the  TAHC,  which 
are  listed  in  local  Texas  telephone 
directories.  The  TAHC  also  maintains  a 
copy  of  its  regiilations  on  its  Internet 
homepage  at  http:// 
www.tahc.state.tx.us/.  Copies  may  be 
inspected  at  the  Animal  and  Plant 


Health  Inspection  Service,  Veterinary 
Services,  Emergency  Programs,  Suite 
3B08,  4700  River  Road,  Riverdale,  MD, 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Done  in  Washington,  DC,  this  6th  day  of 
April  1999. 
Joan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  99-9007  Filed  4-9-99;  8:45  am] 
BIUJNG  CODE  3410-34-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  151 
RIN  1076-AD90 

Acquisition  of  Title  to  Land  In  Trust 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Proposed  rule. 

SUMIMARY:  On  September  18, 1980,  we 
issued  the  first  regulations  governing 
the  exercise  of  the  Secretary  of  the 
Interior's  authority  to  accept  title  to  land 
in  the  name  of  the  United  States  to  be 
held  in  trust  for  the  benefit  of  Indian 
tribes  and  individual  Indians  [i.e.,  to 
"take  land  into  trust").  These 
regulations  have  not  undergone 
substantial  revision  since  their 
adoption.  We  now  propose  to  amend 
these  regulations  to  make  clearer  that 
we  will  follow  a  process  that  is 
somewhat  different,  and  we  will  apply 
a  standard  which  is  somewhat  more 
demanding  when  a  land-into-trust 
application  involves  title  to  lands  which 
are  located  outside  the  boimdaries  of  a 
reservation  ("off-reservation  lands").  In 
contrast,  when  the  application  involves 
lands  located  inside  the  boimdaries  of  a 
reservation  ("on-reservation  lands"),  we 
will  apply  a  process  and  a  standard 
which  reflect  a  presimiption  in  favor  of 
acquisition  of  trust  title  to  those  lands. 
In  addition,  the  proposed  rule  sets  out 
the  process  we  will  use  to  comply  with 
a  mandate  from  Congress  directing  us  to 
use  our  administrative  procedures  to 
place  a  particular  tract  of  land  into  trust. 
Finally,  the  proposed  rule  establishes  a 
framework  in  which  a  tribe  without  a 
reservation  can  establish  a  geographic 
boundary  within  which  it  may  acquire 
land  imder  the  on-reservation 
provisions  of  the  regulation. 
DATES:  Send  comments  before  July  12, 
1999. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  by  any 
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one  hf  several  methods.  See 
SUPPLEMENTARY  INFORMATION  section. 

FOR  FURTHER  INFORMATION  contact: 

Terry  Virden,  Director,  Office  of  Trust 
Responsibilities,  Biireau  of  Indian 
Affairs,  MS-4513,  Main  Interior 
Building,  1849  C  Street,  NW, 
Washington,  DC  20240;  by  telephone  at 
(202)  208-5831;  or  by  telefax  at  (202) 
219-1065. 

SUPPLEMENTARY  INFORMATION: 

General  Comments 

You  may  mail  comments  to  the  Office 
of  Trust  Responsibilities,  Bureau  of 
Indian  Affairs,  1849  C  Street,  NW,  MS- 
4513-MIB,  Washington,  DC  20240. 

Electronic  Access  and  Filing 

You  may  also  comment  via  the 
Internet  to 

[land comments@ios.doi.gov].  Please 

submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  1076-AD90" 


and  your  name  and  return  address  in 
your  Internet  message.  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  your  Internet 
message,  contact  the  Office  of  Trust 
Responsibilities  directly  at  (202)  208- 
5831. 

Finally,  you  may  hand-deliver 
comments  to  the  Office  of  Trust 
Responsibilities,  Bureau  of  Indian 
Affairs,  1849  C  Street.  N.W.,  MS-4513- 
MIB,  Washington,  B.C.  20240. 

Our  practice  is  to  make  comments, 
including  the  names  and  addresses  of 
persons  commenting,  available  for 
public  review  dviring  regular  business 
hoiu^.  Persons  commenting  as  private 
individuals  may  request  that  we 
withhold  their  home  address  from  the 
rulemaking  record,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
may  also  be  drciunstances  in  which  we 
woidd  withhold  firom  the  rulemaking 
record  a  commenter's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address,    - 
you  must  state  this  prominenUy  at  the 


beginning  of  your  comment.  We  will  not 
consider  anon)rmous  comments. 
Comments  from  organi2:ations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

Specific  Comments  on  Information 
Collection  Aspects  of  the  Rulemaking 

Indian  tribes  and  individuals  must 
submit  the  information  reqiiired  under 
§§  151.4, 151.9, 151.12. 151.15.  and 
151.18  to  acquire  land  into  trust,  and 
151.26  for  approval  of  Tribal 
Acquisition  Plans.  We  will  use  the 
information  in  making  a  determination 
on  an  application  to  take  land  into  trust. 
The  applicant  must  respond  to  this 
request  to  obtain  a  benefit.  This  table 
represents  our  estimate  of  the  burden 
hoiirs  for  reporting  information 
collection  under  each  section  of  this 
proposed  rule. 


Citation  25  CFR  151 


151.4 — For  all  applications 


151.9 — For^on  resen/ation  ac- 
quisitions. 


151.12 — For  off  reservation  ac- 
quisitions. 


151.15— For  mandatory  acquisi- 
tions. 


151.18— For  Tribal  Land  Acqui- 
sition Plans  (TLAP). 


151 .26— Recordkeeping 


Information 


Sutxnit  completed  written  request  as  specified  in  sections  151.9, 

.12,  and  .15. 
Applicants  must  submit 

(a)  Copy  of  autfiority 

(b)  Explanation  of  need 

(c)  Explanation  of  ownership  status  (Tribe)  „ ., 

(d)  Explanation  of  ownership  status  (Individual) 

(e)  Title  Insurance  

(f)  Documentation  for  NEPA 

Applicants  must  submit  

(a)  Copy  of  auttiority 

(b)  Explanation  of  need 

(c)  Description  of  proposed  use 

(d)  Description  of  location  of  land  

(e)  Description  of  effect  on  state  &  political  subdivisions  

(f)  Description  of  jurisdictional  Issues 

(g)  Title  Insurance  ~ 

(h)  Documentation  for  NEPA 

(i)  Documentation  that  individual's  request  meets  151.13 

Applicants  must  submit:  

(a)  Copy  of  authority » „ 

(b)  Title  Insurance  .- * 

(c)  Additional  Information  upon  request  — ~ 

Applicants  must  submit:  ,. ~ 

(a)  Copy  of  authority , 

(b)  Copy  of  tribal  documents  to  establish  TLAP 

(c)  Summary  of  purposes  &  goals  

(d)  Summary  of  tribe's  history 

(e)  Description  of  TLAP 

(f)  Location  of  Rights-of-Way  - 

(g)  Description  of  effect  on  State  &  political  subdivisions 

(h)  Description  of  jurisdictional  &  land  use  issues  

Maintaining  each  case  file 


Average 

number  of 

hours 


4-8 

4 


n 


Average 

numt>er  per 

year 


6,941 
95%=6,594 


4%=27B 


1%=69 


.05%=325 


6,941 


Annual  bur- 
den hours 


28.635 
26,376 


2,224 


235 


32,600 


578 


^  5  minutes=yi2  hour. 

2  Rounded. 

3  Not  included  in  total  burden  hours. 


We  invite  your  comments  as  to: 


(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
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Bureau,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  tne  Bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 

(3)  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

(4)  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Your  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
information  collection  should  be  sent  to: 
Attention:  Desk  Officer  for  the  Interior 
Department,  Office  of  hiformation  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Docket 
Library,  Room  10102,  725  17th  Street, 
NW,  Washington  DC  20503.  Please  note 
that  0MB  has  up  to  60  days  to  approve 
or  disapprove  the  information  collection 
but  may  respond  after  30  days; 
therefore,  public  comments  should  be 
submitted  to  0MB  within  30  days  in 
order  to  assure  their  maximum 
consideration.  Comments  should  also  be 
sent  to  the  Biu^au  of  Indian  Affairs, 
Office  of  Trust  Responsibilities,  1849  C 
Street,  NfW,  MS-4513-MIB, 
Washington,  DC  20240. 

Introduction  and  Summary 

Congress  has  given  the  Secretary  of 
the  Interior  discretionary  authority  to 
acquire  title  to  land  to  be  held  in  trust 
by  the  United  States  for  the  benefit  of 
Indian  tribes  and  individual  Indians. 
Acquiring  such  title  is  commonly 
referred  to  as  "taking  land  into  trust." 
General  statutory  authority  giving  the 
Secretary  discretion  to  acquire  trust  title 
to  land  is  found  in  Section  5  of  the 
Indian  Reorganization  Act  of  1934  (the 
IRA),  25  U.S.C.  465: 

The  Secretary  of  the  Interior  is  hereby 
authorized,  in  his  discretion,  to  acquire, 
through  purchase,  relinquishment,  gift, 
exchange,  or  assignment,  any  interest  in 
lands,  water  rights,  or  surface  rights  to  land, 
within  or  without  existing  reservations, 
including  trust  or  otherwise  restricted 
allotments,  whether  the  allottee  be  living  or 
deceased,  for  the  purpose  of  providing  land 
to  Indians. 

Occasionally,  Congress  enacts  other 
legislation  granting  the  Secretary 
authority  to  take  land  into  trust  for  some 
specific  purpose.  We  refer  to 
acquisitions  of  trust  title  under  the  IRA, 
and  under  other  specialized  statutes  that 
grant  discretionary  authority  to  the 
Secretary,  as  "discretionary  acquisitions 
oftiUe." 

The  regidations  proposed  here  would 
restructure  how  we  review  proposed 


discretionary  acquisitions  of  title.  We 
believe  this  restructuring  vnll  facilitate 
land-into-trust  decisions  which  better 
reflect  the  modem-day  needs  and 
concerns  of  tribes,  individual  Indians, 
and  surroimding  non-Indian 
communities.  Specifically,  the  proposed 
regulation  sets  forth  an  application 
process  and  review  criteria  which  is 
more  demanding  when  the  land  at  issue 
is  located  outside  the  boundaries  of  an 
existing  reservation  or  outside  a 
Secretarially-approved  Tribal  Land 
Acquisition  Area  (collectively,  "off- 
reservation  acquisitions"),  but  which  is 
less  demanding  when  the  land  is 
located  inside  the  boimdaries  of  an 
existing  reservation  or  inside  a 
Secretarially-approved  Tribal'Land 
Acquisition  Area  (collectively,  "on- 
reservation  acquisitions").  In  other 
words,  the  proposed  regulations  would 
make  the  application  process  easier  for 
on-reservation  acquisitions,  while 
conversely  requiring  a  more  detailed 
analysis  of  a  greater  number  of  criteria 
for  off-reservation  acquisitions. 

The  purpose  of  creating  these 
differing  processes  and  criteria  is  two- 
fold. First,  we  intend  to  better  carry  out 
our  responsibility  to  assist  tribes  in 
reestablishing  ownership  of,  and 
jurisdiction  over,  land  located  within 
their  own  reservations.  Second,  we  also 
intend  to  create  a  framework  that 
adequately  addresses  the  particular 
concerns  that  non-Indian  governments 
have  about  the  ramifications  of  placing 
off-reservation  land  into  trust. 

In  addition,  the  proposed  regulations 
delineate  the  procedure  by  which  we 
process  mandatory  acquisitions  of  title. 
Mandatory  acquisitions  of  title  are  trust 
acquisitions  which  Congress,  by  explicit 
statutory  direction,  requires  the 
Secretary  to  accept  through  the 
administrative  process.  In  other  words, 
mandatory  acquisitions  are  those  which 
Congress  has  directed  the  Secretary  to 
complete  by  removing  any  discretion  in 
the  administrative  decision-making 
process.  (Mandatory  acquisitions  of  title 
are  distinguishable  fi-om  legislative 
transfers  of  title.  Legislative  transfers  of 
title  are  those  in  which  Congress 
directly  places  a  parcel  of  land  in  trust, 
thereby  removing  the  need  for  any 
administrative  action  to  effectuate  the 
transfer  of  title  into  trust  status.) 

Finally,  the  proposed  regulations 
address  the  unique  difficulties 
encoimtered  by  tribes  which  do  not 
have  reservations  by  including  new 
provisions  which  set  out  a  process  by 
which  those  tribes  may  benefit  from  the 
on-feservation  provisions  of  this 
regulation.  In  this  process,  a  tribe 
without  a  reservation  can  designate  a 
"Tribal  Land  Acquisition  Area"  in 


which  it  plans  to  acquire  land.  If  th^ 
tribe  obtains  Secretarial  approval  of  its 
Tribal  Land  Acquisition  Area,  the  tribe 
will  be  able  to  apply  to  have  title  to  the 
lands  located  within  the  Tribal  Land 
Acquisition  Area  taken  into  trust  under 
the  on-reservations  provisions  of  this 
regulation. 

Discretionary  Acquisitions  On- 
Reservation 

The  General  Allotment  Act  of  1887, 
25  U.S.C.  331  et  seq.,  authorized  the 
division,  and  distribution  to 
individuals,  of  lands  located  within  the 
boimdaries  of  most  Indian  reservations 
across  the  coimtry.  This  allotment 
policy  was  based  in  part  on  the  theory 
that  fee  ownership  of  land  would 
improve  the  economic  condition  of 
Indians,  which  at  the  time  was 
acknowledged  to  be  very  poor. 
Unfortunately,  in  practice  the  primary 
beneficiaries  of  the  Allotment  Act  were 
land  speculators  who  quickly  acquired 
large  portions  of  land  within  Indian 
reservations,  often  at  prices  well  below 
market  value.  Institute  for  Government 
Research,  The  Problem  of  Indian 
Administration  460-462  (L.  Meriam, 
ed.)  (Johnson  Reprint  Corporation  1971) 
(1928)  (Meriam  Report). 

Implementation  of  the  Allotment  Act 
resulted  in  the  alienation  of  as  much  as 
90  million  acres  of  land  originally 
reserved  to  tribes  by  treaties  and 
Executive  Orders.  Felix  S.  Cohen, 
Handbook  of  Federal  Indian  Law  138 
(Michie  Company)  (1982  ed.)  (Cohen). 
The  loss  of  these  tribal  lands  was 
catastrophic  and  generally  is  regarded 
by  historians  and  others  as  being 
responsible  for  a  precipitous  decline  in 
the  economic,  cultural,  social  and 
physical  health  of  tribes  and  their 
members.  E.g.,  Charles  F.  Wilkinson, 
American  Indians,  Time  and  the  Law 
19-21  (Yale  University  Press  1987).  To 
combat  this  downward  spiral,  in  1934 
Congress  passed  the  Indian 
Reorganization  Act  (IRA).  Comment, 
Tribal  Self-Govemment  and  Indian 
Reorganization  Act  of  1934,  70  Mich.  L. 
Rev.  955,  960  (1972).  One  of  the  primary 
goals  of  the  IRA  was  the  restoration  to 
tribal  ownership  of  allotted  land  within 
existing  reservations.  See,  Readjustment 
of  Indian  Affairs,  Hearing  before  the 
Committee  on  Indian  Affairs,  73d  Cong. 
2nd  Sess.  on  H.R.  7902,  at  1&-1;  Cohen. 
supra  at  147.  Although  the  IRA 
authorized  appropriation  to  the 
Department  of  the  Interior  of  two 
million  dollars  a  year  for  land 
acquisition,  since  1934  only  $5.5 
million  has  been  appropriated  by 
Congress  for  that  purpose,  all  of  it  before 
1950.  Cohen  at  150,  note  51. 
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In  the  modem  era  tribes  have  taken 
full  responsibility  for  rebuilding  their 
reservation  land  bases,  purchasing  land 
from  willing  sellers  and  then  applying 
to  the  Secretary  to  request  that  the  land 
be  taken  into  trust.  Yet  to  date,  less  than 
eight  percent  of  lands  lost  through 
allotment  have  been  returned  to  tribal 
ownership.  Cohen  at  138,  BIA's  Annual 
Report  for  Indian  Lands,  1996.  Indeed, 
most  applications  requesting  that  we 
take  land  into  trust  have  involved 
relatively  small  amounts  of  land.  For 
example,  in  1996  (the  latest  year  for 
which  data  is  available),  the  average 
amount  of  land  involved  in  an 
application  to  take  land  in  trust  was 
about  30  acres.  BIA's  Annual  Report  for 
Indian  Lands,  1996. 

llie  proposed  regulations  are 
intended  to  promote  the  health  and 
welfare  of  tribes  and  their  members  by 
better  facilitating  the  restoration  of  on- 
reservation  Indian  lands  into  trust 
status.  For  example,  the  on-reservation 
provisions  of  the  regiilation  provide  that 
the  tribe's  stated  need  for  the  land  will 
be  accorded  additional  weight  in 
recognition  of  the  tribe's  reasonable 
expectation  that  it  benefit  from  the 
lands  originally  promised  to  it  by  treaty 
or  Executive  Order.  For  the  same  reason, 
because  lands  within  reservation 
boundaries  are  subject  to  tribal 
governmental  jurisdiction,  the  portion 
of  the  proposed  rule  governing  on- 
reservation  acquisitions  does  not 
specifically  require  submission  of 
information  concerning  impacts  on  non- 
Indian  communities,  although  State  and 
local  governments  may  conmient  on 
these  impacts  if  they  so  desire.  (In 
which  case,  the  tribe  will  be  given  a 
copy  of  the  comments  and  a  reasonable 
amount  of  time  in  which  to  respond.) 

Discretionary  Acquisitioiis  Off> 
Reservation 

Congressional  adoption  of  the  land 
acquisition  provisions  of  the  IRA  was 
based  in  part  on  Congress' 
understanding  that  the  decimation  of 
the  tribal  land  base  had  resulted  in 
substantial  economic  hardship  for 
Indian  tribes  and  their  members.  Hence, 
the  regulations  implementing  the  IRA 
anticipate  the  potential  need  for  tribal 
trust  land  for  economic  development 
outside  the  boundaries  of  a  reservation, 
particiUarly  in  situations  in  which  a 
tribe's  reservation  is  isolated  or 
otherwise  remote  from  centers  of 
economic  activity. 

The  acquisition  of  title  by  the  United 
States  in  off-reservation  circmnstances 
can,  however,  have  significant 
ramifications  for  local  non-Indian 
communities.  In  particiUar,  important 
jurisdictional  matters  (e.g.,  those 


involving  law  enforcement,  land  use 
planning,  public  education,  and 
maintenance  of  utilities  and  roads)  can 
become  blurred.  The  effects  of  off- 
reservation  acquisitions  are  in  contrast 
to  those  caused  by  on-reservation 
acquisitions,  as  the  effects  of  on- 
reservation  acquisitions  are  just 
incremental  additions  to  an  already 
established  set  of  circumstances,  and 
not  marked  by  the  establishment  of  a 
new  sovereign  or  jurisdictional 
presence. 

For  this  reason,  the  proposed  rule 
requires  tribes  Mrishing  to  take  off- 
reservation  land  into  trust  to  submit  a 
substantial  amoimt  of  information  about 
how  the  proposed  acquisition  woidd 
impact  the  siuroimding  non-Indian 
community,  and  about  how  the  tribe 
would  address  that  impact.  Requiring 
submission  of  this  detailed  information 
helps  ensure  that  the  concerns  of  local 
non-Indian  governments  are  identified, 
reviewed  and  evaluated  in  our  decision- 
making process. 

Unlike  the  regulations  currently  in 
effiect,  the  proposed  regulations  do  not 
treat  applications  concerning  land 
which  is  adjacent  (contiguous)  to  a 
reservation  as  if  the  land  were  located 
on-reservation.  Rather,  applications 
concerning  adjacent  parcels  are  to  be 
treated  as  off-reservation  acquisitions, 
and  will  be  subject  to  the  same  process 
and  local  non-Indian  government 
considtation  as  are  applications 
concerning  other  off-reservation  lands. 
Of  particular  note  is  that  we  will  require 
consultation  with  the  state  and  local 
non-Indian  governments  in  the  state  in 
which  the  adjacent  land  is  located  (even 
if  the  main  body  of  the  reservation  lies 
across  a  state  line). 

The  proposed  regulation,  however, 
would  continue  oiu  policy  (as 
articulated  in  the  existing  regulations)  of 
giving  greater  weight  to  the  tribe's  need 
(vis-a-vis  the  objections  of  the  local  non- 
Indian  community)  the  closer  the  land 
is  to  the  tribe's  reservation.  Thus,  the 
stated  need  for  land  adjacent  to  a 
reservation  will  be  given  greater  weight 
in  the  context  of  the  off-reservation 
criteria.  In  addition,  tribal  applicants 
wishing  to  conduct  gaming  on  a  parcel 
adjacent  to  land  which  has  held 
reservation  status  since  October  17, 
1988  will  continue  to  benefit  £rom  the 
"contiguity  exception"  mandated  by 
Congress  in  the  Indian  Gaming 
Regulatory  Act  (IGRA)  Section  20 
requirements.  (See  25  U.S.C.  2719(a)(1).) 

The  IRA  land  acquisition  provisions 
authorize  us  to  take  off-reservation  land 
into  trust  for  the  benefit  of  individual 
Indians.  However,  as  a  matter  of  general 
policy,  we  will  approve  applications 
from  individual  Lidians  for  title  to  land 


located  outside  the  boundaries  of  a 
reservation  only  under  certain  limited 
circumstances,  in  our  discretion.  For 
example,  we  will  continue  to  accept 
title  to  interests  in  off-reservation  land 
for  the  piupose  of  consolidating 
fractioned  ownership  of  such  land. 
Additionally,  we  will  continue  to  accept 
tide  to  lands  purchased  with  funds 
obtained  as  the  residt  of  the  volimtary 
sale  of  non-taxable  Indian  lands  to  any 
State,  county,  or  municipality,  or  as  the 
result  of  condemnation  of  such  property 
by  a  State,  county,  or  municipality, 
under  25  U.S.C.  409a. 

Off-Reservation  Acquisitions  and  Indian 
Gaining 

If  a  tribe  intends  to  use  off-reservation 
land  for  gaming  purposes,  it  must 
comply  with  the  applicable 
requirements  of  Section  20  of  the  Indian 
Gaming  R^ulatory  Act,  25  U.S.C.  2719 
(IGRA)  before  gaming  may  occur  on  that 
land.  In  most  cases,  compliance  with 
Section  20  of  IGRA  requires  additional 
consultation  with  local  non-Indian 
governments,  a  determination  by  the 
Secretary  that  the  acquisition  is  "in  the 
best  interest  of  the  tribe  and  not 
detrimental  to  the  siuroimding 
community,"  and  a  concurrence  in  that 
determination  bom  the  Governor  of  the 
State  in  which  the  land  is  located.  Id. 

If  a  tribe  applies  under  these 
regulations  to  have  tide  acquired  in 
trust  for  a  non-gaming  purpose,  and 
then  at  a  later  date  decides  that  it  would 
like  to  conduct  gaming  on  that  parcel, 
it  will  be  authorized  to  engage  in  such 
gaming  only  if  it  complies  with  the 
requirements  of  Section  20  of  IGRA.  In 
other  words,  to  game  on  a  parcel  of  trust 
land  acquired  after  October  17, 1988 
(i.e.,  the  date  of  passage  of  IGRA),  the 
tribe  must  submit  to  the  same  Section 
20  analysis  and  obtain  the  same 
gubernatorial  consent  as  would  have 
been  required  if  the  parcel  were 
originally  taken  into  trust  for  the 
purpose  of  gaming. 

Discietionary  Acquisitions  in  Alaska 

Both  the  current  and  the  proposed 
regulations  bar  the  acquisition  of  trust 
title  in  land  in  Alaska,  unless  an 
application  for  such  acquisition  is 
presented  by  the  MetlakaUa  Indian 
Community  or  one  of  its  members.  (The 
lands  of  the  MeUakatla  Indian 
Community  comprise  the  only  Native 
land  in  Alaska  currenUy  designated  as 
a  "reservation"  by  the  federal 
government.)  The  regulatory  bar  to 
acquisition  of  title  in  trust  in  Alaska  in 
the  original  version  of  these  regulations 
was  predicated  on  an  opinion  of  the 
Associate  SoUcitor,  Indian  Affairs 
("Trust  Land  for  the  Natives  of  Venetie 
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and  Arctic  Village,"  September  15, 
1978),  which  concluded  that  the  Alaska 
Native  Claims  Settlement  Act  (ANCSA) 
precluded  the  Secretary  from  taking 
land  into  trust  for  Natives  in  Alaska 
(again,  except  for  Metlakatla). 

Although  that  opinion  has  not  been 
withdrawn  or  overruled,  we  recognize 
that  there  is  a  credible  legal  argument 
that  ANCSA  did  not  supersede  the 
Secretary's  authority  to  take  land  into 
trust  in  Alaska  xmder  the  IRA  [see 
relevant  IRA  provision  at  25  U.S.C. 
473a).  See  also  the  Petition  of  Chilkoot 
Indian  Association,  Native  Village  of 
Larsen  Bay,  and  Kenaitze  Indian  Tribe, 
requesting  the  Department  to  imdertake 
a  rulemaking  to  remove  the  prohibition 
on  taking  land  in  trust  in  Alaska  (60  FR 
1956  (1995).  However,  even  if  it  were 
held  that  the  Secretary  retained 
authority  to  take  land  in  trust  in  Alaska, 
whether  to  exercise  that  authority 
remains  in  the  soimd  discretion  of  the 
Secretary. 

In  recent  years  blue-ribbon 
commissions  and  working  groups  (such 
as  the  State  of  Alaska's  Rural 
Governance  Commission)  have  been 
formed  to  address  various  related  issues 
concerning  tribal  governments  and 
Native  lands  in  Alaska  and  to  address 
such  issues  in  the  wake  of  the  decision 
in  Alaska  v.  Native  Village  of  Venetie 
Tribal  Government,  522  U.S.  520,  118  S. 
Ct.  948  (1998).  In  that  decision,  the 
court  held  that  former  Native 
Corporation  lands  owned  in  fee  simple 
by  the  Native  Village  of  Venetie  Tribal 
Covenunent  were  not  validly  set  apart 
for  the  use  of  Indians  as  such,  nor  were 
they  under  the  superintendence  of  the 
federal  government,  and  thus  did  not 
meet  the  definition  of  "dependent 
Indian  communities."  Id.  At  955.  Since 
the  lands  did  not  qualify  as  dependent 
Indian  communities,  they  did  not  meet 
the  definition  of  Indian  coimtry  and  the 
Native  Village  of  Venetie  Tribal 
Government  was  not  authorized  to  tax 
non-members.  Of  course,  if  land  were 
taken  in  trust  by  the  Secretary,  such 
trust  land  then  would  qualify  as  Indian 
country  and  an  Alaskan  tribe  would 
have  ail  the  powers  that  pertain  within 
Indian  country.  We  invite  comment  on 
the  continued  validity  of  the  Associate 
Solicitor's  opinion  and  issues  raised  by 
the  petition  noticed  at  60  FR  1956 
(1995)  in  light  of  the  Supreme  Court's 
ruling  in  the  Venetie  case. 

The  proposed  regulations  would  make 
no  change  in  the  current  regulations  and 
would  continue  the  bar  against  taking 
Native  land  in  Alaska  in  trust.  However, 
that  bar  would  be  subject  to  review 
pending  the  report  of  the  Rural 
Governance  Commission,  or 


Congressional  action  clarifying  that 
ANSCA  lands  are  Indian  coimtry. 

Mandatory  Acceptance  of  Title 

The  implementation  of  specific 
statutes  containing  congressional 
mandates  to  acquire  title  to  land  in  trust 
through  our  administrative  process  has 
not  always  been  well-understood.  To 
provide  more  clarity,  the  proposed  rule 
includes  new  language  that  specifically 
identifies  the  types  of  acquisitions  we 
consider  "mandatory,"  and  sets  out  the 
process  by  which  we  will  acquire  title. 

The  proposed  regulation  clarifies  that 
an  acquisition  of  title  is  "mandatory"  if 
Congress  has  removed  all  discretion  in 
determining  whether  to  accept  title  to  a 
particular  tract  of  land.  Situations  in 
which  cdl  discretion  has  been  removed 
include  those  situations  in  which 
Congress  dictates  that  the  Secretary 
"shall"  acquire  title  to  a  parcel  of  land 
which  is  specifically  identified  by  legal 
description,  or  to  land  which  is 
purchased  with  certain,  specified  funds. 
In  contrast,  a  statute  which  merely 
directs  that  the  Secretary  "shall"  accept 
title  to  imidentified  land  within  some 
broader  geographic  boimdary,  e.g. 
within  certain  named  counties,  still 
allows  for  some  discretion.  Hence  we  do 
not  view  acquisitions  under  such  a 
statute  as  "mandatory"  for  the  purposes 
of  this  regulation.  By  definition, 
mandatory  acceptances  of  title  rely  on 
statutory  authority  which  preempts  the 
discretionary  authority  granted  to  the 
Secretary  by  the  IRA.  The  Department 
will  evaluate  each  statute  on  a  case-by- 
case  basis  to  determine  whether  it 
requires  a  mandatory  acceptance  of  trust 
title. 

The  process  for  completing  a 
mandatory  acceptance  of  title  is 
relatively  simple.  A  tribe  must  submit 
an  application  that  includes  the 
identification  of  the  federal  statute 
which  mandates  the  acquisition  of  title 
and  include  the  same  sort  of  title 
insurance  information  required  for 
discretionary  acquisition  applications. 
Because  of  the  mandatory  character  of 
such  acqmsitions,  the  regulation  does 
not  require  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA).  However,  we  strongly  advise 
applicants,  for  their  own  protection,  to 
conduct  the  same  type  of  environmental 
assessment  generally  done  imder  NEPA 
prior  to  acquisition  of  the  property,  or 
at  least  prior  to  submitting  an 
application  to  have  the  property  taken 
into  trust. 

As  a  final  matter,  we  note  the 
distinction  between  mandatory 
acquisitions  where  Congress  directs  the 
Secretary  to  complete  the  administrative 
process  of  accepting  trust  title,  and 


"legislative  transfers  of  title,"  where 
Congress  directly  transfers  land  into 
trust  status  on  behalf  of  tribes  or 
individual  Indians.  In  the  latter  type  of 
title  transfer,  Congress  has  removed  the 
need  for  any  administrative  action  to  - 
effectuate  the  title  transfer. 

Tribal  Land  Acquisition  Areas  for  Tribes 
Without  Reservations 

There  are  a  few  tribes  which  do  not  ' 
benefit  from  the  basic  rights  and 
opportunities  inherent  in  having  a 
reservation.  For  the  most  part,  these  are 
tribes  recently  restored  to  federal 
recognition  by  a  federal  statute  which 
does  not  specifically  designate  a 
reservation,  or  they  are  tribes  that  have 
obtained  federal  recognition  through  the 
administrative  Federal 
Acknowledgment  Process,  which  as  a 
matter  of  coiu^e  does  not  provide  for  the 
designation  of  a  reservation. 

Federal  policy  for  many  decades  has 
viewed  the  existence  of  a  tribal  land 
base  as  integral  to  the  cultural,  political, 
and  economic  well-being  of  a  tribe.  For 
example,  most  federal  programs  for 
Indians  are  in  one  way  or  another  tied 
to  the  tribal  land  base.  Because  of  the 
overwhelming  importance  of  the  tribal 
land  base,  and  because  the  new 
regulations  make  it  less  burdensome  for 
tribes  to  take  land  into  trust  on  (as 
opposed  to  off-)  reservation,  w«  are 
proposing  in  these  regulations  an 
alternative  mechanism  by  which 
reservation-less  tribes  may  benefit  from 
the  on-reservation  acquisition 
provisions  to  create  a  homeland. 

The  alternative  mechanism  is  the  use 
of  a  "Tribal  Land  Acquisition  Area."  A 
Tribal  Land  Acquisition  Area  is  a 
geographic  bouindary  designated  by  a 
reservation-less  tribe  within  which  the 
tribe  plans  to  acquire  land  within  a 
specified  period  of  time  imder  the  more 
lenient  on-reservation  provisions  of  the 
proposed  rule.  In  other  words,  the 
Tribal  Land  Acquisition  Area  would 
create  a  geographic  boimdary  within 
which  individual  parcels  would  be 
treated  as  on-reservation  for  the 
purposes  of  acquiring  trust  title  imder 
these  regulations. 

Because  establishment  of  a  Tribal 
Land  Acquisition  Area  will  affect  local 
non-Indian  governments,  we  will 
require  that  the  concerns  of  local  non- 
Indian  governmental  entities  be 
addressed  before  the  Secretary  will 
approve  the  creation  of  the  Tribal  Land 
Acquisition  Area  boundaries.  For  that 
reason,  an  application  for  Secretarial 
approval  of  a  Tribal  Land  Acquisition 
Area  requires  submission  of  information 
similar  to  that  required  in  applications 
for  off-reservation  acquisitions. 
However,  because  we  view  the  need  for 


Federal  Register /Vol.  64,  No.  69 /Monday,  April  12,  1999 /Proposed  Rules 


17579 


a  homeland  as  fundamental,  we  will 
accord  greater  weight  to  the  application 
of  a  reservation-less  tribe,  particxilarly  in 
situations  in  which  the  tribe  benefits 
from  a  federal  statute  directing  the 
Secretary  to  acquire  some  land  base  for 
the  tribe. 

However,  while  off-reservation  land 
located  within  a  Tribal  Land 
Acquisition  Area  may  be  treated  as  on- 
reservation  land  for  acquisition 
purposes,  such  lands  legally  cannot  be 
treated  as  on-reservation  for  the 
purposes  of  IGRA.  In  othet  words,  title 
to  land  which  is  inside  a  Tribal  Land 
Acquisition  Area  cannot  be  taken  into 
trust  for  the  pm-pose  of  gaming  unless 
and  until  the  reqxiirements  of  section  20 
of  IGRA  have  been  satisfied. 

Part  151  of  Title  25,  Chapter  I  of  the 
Ck)de  of  Federal  Regulations  is  proposed 
to  be  amended  for  the  reasons  set  out 
below: 

1.  The  authority  for  part  151  is  revised 
to  include  the  False  Statements 
Accountability  Act  of  1996, 18  U.S.C. 
1001. 

2 .  Section  151.1  Purpose  and  Scope. 
is  retitled  as  What  is  the  purpose  of  this 
part?,  and  is  reformatted  and  simplified. 

3.  Section  151.2    Definitions,  is 
retitled  as  How  are  key  terms  defined  in 
this  part?,  and  is  revised  to  update  some 
of  the  definitions  of  terms  used  in  this 
part  and  to  include  new  terms  used  in 
this  part.  The  definitions  in  this  section 
apply  only  to  this  part. 

4.  Section  151.3    Land  acquisition 
policy,  has  been  deleted,  although  some 
of  the  substantive  portions  of  the 
current  §  151.3  have  been  incorporated 
into  other  parts  of  the  proposed  rule.  A 
new  §  151.3  is  added  entitled  To  what 
types  of  transactions  do  these 
regulations  apply?  The  new  §  151.3 
incorporates  some  of  the  information 
that  is  in  the  current  §  151.1. 

5.  Section  151.4    Acquisitions  in  trust 
of  lands  owned  in  fee  by  an  Indian,  is 
deleted  because  it  is  unnecessary  given 
the  rest  of  the  proposed  changes  to  this 
regulation.  A  new  §  151.4  entitled  How 
does  an  individual  Indian  or  a  tribe 
apply  to  have  title  to  land  conveyed  to 
the  United  States  in  trust?  is  added  to 
explain  how  to  apply  to  have  land  taken 
into  trust. 

6.  Section  151.5     Trust  acquisitions 
in  Oklahoma  under  Section  5  of  the 
7.A.A.,  is  deleted  because  it  is 
uimecessary.  A  new  §  151.5  entitled 
How  do  we  process  the  request?  is 
added  to  provide  more  clarity  about 
how  we  review  requests  to  tsike  land 
into  trust. 

7 .  Section  151.6    Exchanges  is 
deleted  because  it  is  no  longer  necessary 
given  the  odier  sections  of  the  part.  A 
new  §  151.6,  entitled  How  do  we 


proceed  after  making  a  decision  on  the 
request?  is  added. 

8.  Section  151.7    Acquisition  of 
fractional  interests,  is  renimibered  and 
retitled  as  §  151.8,  Will  we  accept  and 
hold  in  trust  an  undivided  fractional 
interest  in  land  for  an  individual  Indian 
or  a  tribe?,  is  reformatted  to  include 
acquisitions  of  "imdivided"  interest 
under  the  Indian  Land  Consolidation 
Act,  and  is  revised  for  clarity. 
"Undivided  fractional"  is  substituted 
for  the  word  "fractional"  to  clarify  that 
the  "fractional"  interest  being  acquired 
is  not  a  geographically  separate  parcel  of 
land.  A  new  §  151.7  is  added,  When 
does  land  attain  trust  status?,  to  provide 
clarification  as  to  how  land  technically 
attains  trust  status  after  we  have 
decided  to  take  it  into  trust. 

9.  Section  151.8     Tribal  consent  for 
nonmember  acquisitions  is  reniunbered 
and  retitled  as  §151.11    Ckman 
individual  Indian  or  a  tribe  acquire  land 
inside  a  reservation  inside  or  an 
approved  Tribal  Land  Acquisition  Area 
of  another  tribe?  and  is  revised  for 
clarity. 

10.  Section  151.9    Requests  for 
approval  of  acquisitions  is  renimibered 
and  retitled  as  §151.4  How  does  an    . 
individual  Indian  or  a  tribe  apply  to 
have  titie  to  land  conveyed  to  the  United 
States  in  trust?  A  new  §  151.9,  What 
information  must  be  provided  in  a 
request  involving  land  inside  a 
reservation  or  inside  an  approved  Tribal 
Land  Acquisition  Area?  is  added. 

11.  Section  151.10    On-reservation 
acquisitions,  is  renumbered,  retitled, 
and  has  been  separated  for  clarity  as 
§  151.5    How  do  we  process  the 
application  .^  §  1 5 1 .9     What 
information  must  be  provided  in  a 
request  involving  land  inside  a 
reservation  or  inside  an  approved  Tribal 
Land  Acquisition  Area?,  and  §  151.10, 
What  criteria  will  we  use  to  evaluate 
requests  involving  land  inside  a 
reservation  or  inside  an  approved  Tribal 
Land  Acquisition  Area?  The  new 

§  151.10  is  revised  to  establish  a 
uniform,  nationwide,  "minimum 
standard"  set  of  criteria  for  the  decision 
maker  to  consider  in  the  evaluation  of 
an  application  for  an  on-reservation 
trust  acquisition.  The  requirement  to 
furnish  title  evidence  is  transferred  from 
the  current  §  151.13  to  this  section  to 
incorporate  title  evidence  as  part  of  a 
complete  application  request. 

12.  Section    151.11    Off-reservation 
acquisitions,  is  renimibered,  retitled, 
and  has  been  separated  for  clarity  as 

§  151.5    How  do  we  process  a  request?, 
§  151.12     What  information  must  be 
provided  in  an  application  involving 
land  outside  a  reservation  and  outside 
a  Tribal  Land  Acquisition  Area?,  and 


§151.14     What  criteria  will  we  use  to 
evaluate  a  request  involving  land 
outside  a  reservation  and  outside  a 
Tribal  Land  Acquisition  Area?  The 
requirement  to  furnish  title  evidence  is 
transferred  from  the  current  §  151.13  to 
this  section  to  incorporate  title  evidence 
as  part  of  a  complete  application 
request.  In  addition,  a  new  §  151.11, 
Can  an  individual  Indian  or  a  tribe 
acquire  land  inside  a  reservation  or 
inside  an  approved  Indian  Land 
Acquisition  Area  of  another  tribe?,  is 
added,  replacing  the  current  §  151.8. 

13.  Section  151.12    Action  on 
requests  has  been  separated  for  clarity 
and  is  included  as  part  of  §  151.6    How 
do  we  proceed  after  making  a  decision 
on  the  request?  A  new  §  151.12,  What 
information  must  be  provided  in  a 
request  involving  land  outside  a 
reservation  and  outside  a  Tribal  Land 
Acquisition  Area?,  is  added. 

14.  Section  151.13     Title 
examination,  is  renumbered, 
reorganized,  and  revised  for  clarity.  The 
requirement  to  furnish  title  evidence  is 
transferred  from  this  section  and 
incorporated  in  the  new  §§151.9  and 
151.12  as  part  of  a  complete  application 
request.  Section  (b),  governing 
situations  in  which  tibe  title  to  the  land 
has  any  liens,  encumbrances,  or 
infirmaties,  has  been  integrated  into 

§  151.6(c)(1).  A  new  §  151.13.  entitled 
Can  an  individual  Indian  acquire  land 
outside  his  or  her  own  reservation?,  has 
been  added  to  clarify  the  Secretary's 
policy  regarding  the  acquisition  of  off- 
reservation  lands  by  an  individual 
Indian. 

15.  Section  151.14    Formalization  of 
acceptance  is  renumbered  and  retiUed 
as  §151.7    When  does  the  land  attain 
trust  status?  A  new  §  151.14,  entitled 
What  criteria  will  we  use  to  evaluate  a 
request  involving  land  outside  a 
reservation  or  outside  a  Tribal  Land 
Acquisition  Area?,  is  added  to  establish 
a  uniform,  basic,  nationwide, 
"minimum  standard"  set  of  criteria  for 
the  decision  maker  to  consider  in  the 
evaluation  of  an  application  for  an  off- 
reservation  trust  acquisition. 

16.  Section  151.15    Information 
collection,  is  renumbered  and  retiUed  as 
§  151.27    Do  information  collections 
under  this  part  have  Office  of 
Management  and  Budget  approval? 
Paragraph  (a)  is  revised  to  include  the 
new  information  collection 
requirements.  A  new  §  151.15    entitied 
What  information  must  be  provided  in 

a  request  to  process  a  mandatory 
transfer  of  titie  into  trust  status,  and 
how  will  we  process  the  request?  has 
been  added  to  clarify  the  information 
needed  to  process  mandatory 
acquisitions. 
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17.  A  new  §  151.16  entitled  Can  our 
determination  that  a  transfer  of  title  into 
trust  status  is  mandatory  be  appealed? 
is  added  for  clarity. 

18.  A  new  §  151.17  entiUed  What  is  a 
Tribal  Land  Acquisition  Area?  has  been 
added  to  clarify  how  a  Tribal  Land 
Acquisition  Area  can  be  used  by  tribes 
without  reservations  to  benefit  from  the 
on-reservation  provisions  of  this 
regulation. 

19.  A  new  §  151.18  entitied  What 
must  be  included  in  a  request  for 
Secretarial  approval  of  a  Tribal  Land 
Acquisition  Area?  has  been  added  to 
describe  what  information  must  be 
submitted  in  the  request. 

20.  A  new  §  151.19  entiUed  How  is  a 
tribal  request  for  Secretarial  approval 
processed?  is  added  to  describe  how  we 
will  process  the  request  for  Secretarial 
approval  of  the  Tribal  Acquisition  Area. 

21.  A  new  §  151.20  entitled  What 
criteria  will  we  use  to  decide  whether  to 
approve  a  proposed  Tribal  Land 
Acquisition  Area?  has  been  added  to  set 
out  the  criteria  the  Secretary  will  use  to 
evaluate  a  Tribal  Land  Acauisition  Area. 

22.  A  new  §  151.21  entitled  Can  a 
tribe  include  in  its  Tribal  Land 
Acquisition  Area  land  inside  another 
tribe's  reservation  or  Tribal  Land 
Acquisition  Area?  is  added  for  clarity. 

23.  A  new  §  151.22  entitled  If  a  Tribal 
Land  Acquisition  Area  is  not  approved, 
is  the  tribe  prohibited  from  acquiring 
land  within  it?  is  added  for  clarity. 

24.  A  new  §  151,23  entitled  If  a  Tribal 
Land  Acquisition  Area  is  approved, 
does  the  land  taken  into  trust  within  it 
attain  reservation  status?  is  added  for 
clarity. 

25.  A  new  §  151.24  entitled  Can  a 
Tribal  Land  Acquisition  Area  be 
modified  after  approval?  has  been 
added  to  state  that  a  Tribal  Land 
Acquisition  Area  can  be  modified  after 
approval  by  submitting  a  request  for 
Secretarial  approval  of  the 
modifications  in  compliance  with  the 
criteria  in  this  part. 

26.  A  new  §  151.25  entitled  What  is 
the  penalty  for  making  false  statements 
in  coimection  with  a  request  that  we 
place  land  in  trust?  has  been  added  to 
notify  applicants  that  they  are  subject  to 
prosecution  for  knowingly  and  willfully 
making  false  statements  on  an 
application. 

27.  A  new  §  151.26  entiUed  What 
recordkeeping  and  reporting 
requirements  apply  to  acquisitions  of 
trust  title  under  this  part?  has  been 
added  to  notify  contracted  or  compacted 
tribes  that  docimients  created  in  the 
application  process  are  permanent 
federal  records. 

28.  A  new  §  151.27  entitled  Do 
information  collections  under  this  Part 


have  Office  of  Management  and  Budget 
approval?  is  added  for  clarity. 

Qarity  of  this  regulation. 

Executive  Order  12866  requires  each 
agency  to  write  regidations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  imderstand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  nde  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  questions  as 
headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity?  (4)  Would  the  rule  be 
easier  to  understand  if  it  were  divided 
into  more  (but  shorter)  sections?  (A 
"section"  appears  in  bold  type  and  is 
preceded  by  the  symbol  "§  "  and  a 
numbered  heading;  for  example,  §  151.1 
What  is  the  purpose  of  this  part?)  (5)  Is 
the  description  of  the  rule  in  the 
Supplementary  Information  section  of 
the  preamble  helpful  in  understanding 
the  proposed  rule?  What  else  could  we 
do  to  make  the  rule  easier  to 
imderstand? 

Regulatory  Planning  and  Review  (E.O. 
12866) 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  rule  is  not 
a  significant  regulatory  action  and  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget. 

(a)  The  proposed  amendments  to  this 
rule  basically  conform  to  the  policies 
and  practices  that  currently  guide  the 
Department's  decision  making  on  land 
into  trust  applications.  Hence,  we  do 
not  anticipate  that  this  regulation  will 
have  a  significant  effect  on  the  net 
amount  of  land  taken  into  trust.  The 
rule  will  not  have  an  annual  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
This  rule  simply  identifies  a  "minimum 
standard"  of  criteria  and  requirements 
to  be  considered  in  the  exercise  of  the 
Secretary's  discretion  to  place  lands  in 
trust  for  individual  Indians  and  tribes. 

Looking  at  the  overall  picture  of  how 
much  land  we  have  taken  into  trust 
historically,  the  annual  number  of 
requests  to  place  lands  in  trust  has  been 
small.  Based  on  the  BIA's  Annual 
Report  of  Indian  Lands  for  1996,  only  35 
States  have  Indian  lands,  four  of  which 
have  fewer  than  1,000  acres  of  Indian 
lands.  The  1996  report  indicated  that 
there  were  6,941  total  applications 
involving  212,000  acres  cumulatively, 


i.e.,  the  average  amount  of  land 
involved  in  an  application  was  only 
about  30  acres.  Based  on  the  annual 
caseload  report  for  FY  1996,  the  total 
dollar  amoimt  Indians  paid  for 
acquisitions  of  land  in  trust  is 
$19,420,303.81,  less  than  20%  of  $100 
million.  Some  States  and  local 
governments  may  have  a  decrease  in 
revenues  derived  from  taxes.  However, 
the  loss  in  annual  revenues  for  State  and 
local  jurisdictions  wrill  only  be  a  fraction 
of  the  value  of  the  land  involved. 
Moreover,  some  tribes  may  choose  to 
offset  this  loss  by  making  payments  in 
lieu  of  taxes,  or  supplying  services  to 
the  local  communities.  In  addition,  the 
proposed  nUe  would  alter  the  final 
disposition  of  only  a  portion  of  the 
applications.  Finally,  any  losses  or  gains 
to  State  or  local  tax  rolls  would  be 
spread  over  several  states.  Thus,  overall, 
the  net  changes  in  tax  rolls  due  to  this 
rule  will  be  minimal,  and  will  not 
significantly  affect  State  or  local 
governments. 

(b)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  Federal  agency.  Actions  taken 
by  this  rule  wiU  affect  tribal  or 
individual  Indian  land  titles.  The 
Department  of  the  Interior,  Bureau  of 
Indian  Affiairs  is  the  only  governmental 
agency  that  makes  the  determination 
whether  to  take  land  into  trust. 

(c)  This  nUe  does  not  alter  the 
budgetary  effects  or  entitlement,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients.  This 
rule  sets  out  the  criteria  and  procedures 
the  Secretary  uses  in  determining 
whether  to  accept  title  of  certain  Indian 
lands  to  the  United  States,  as  trustee,  for 
the  benefit  of  an  individual  Indian  or  a 
tribe. 

(d)  This  rule  does  not  raise  novel  legal 
or  policy  issues.  This  nde  is  of  an 
administrative,  technical,  and 
procedural  nature.  The  land  acquisition 
regulations  have  been  in  effect  since 
1980.  We  are  proposing  to  amend  them 
in  order  to  clarify  procedures  and 
requirements. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  regidation  will  not 
have  a  significant  economic  effect  on  a 
substantial  nimnber  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U  S.C.  601  et  seq.).  A  Regulatory 
Flexibility  analysis  is  not  required.  See 
our  initial  analysis  above  item  1(a) 
imder  Regidatory  Planning  and  Review. 
The  effect  on  small  entities  will  be 

minimal. 

(a)  It  does  not  have  an  aimual  effect 
on  the  economy  of  $100  million  or 


Federal  Register /Vol.  64,  No.  69 /Monday,  April  12.  1999 /Proposed  Rules 


17581 


more.  As  stated  above,  the  effect  on  the 
economv  will  be  minimal. 

(b)  It  does  not  resvdt  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  Actions 
taJien  by  this  rule  will  only  affect  title 
to  tribal  or  individual  Indian  owned 
lands.  While  it  may  affect  revenues 
collected  by  State  or  local  jurisdictions, 
the  effect  as  noted  above,  should  be 

minimal. 

(c)  It  does  not  result  in  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  As  stated  above, 
actions  imder  this  rule  will  only  affect 
title  to  tribal  or  individual  Indian 
owned  lands.  This  rule  is  of  an 
administrative,  technical,  and 
procedural  nature. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  E^orcement  Fairness  Act. 
See  the  initial  analysis  above,  item  1(a) 
under  Regulatory  Planning  and  Review. 
This  rule: 

(a)  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
An  economic  analysis  is  not  required. 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  Actions  imder  this 
rule  Mrill  only  affect  title  to  tribal  or 
individual  Indian  owned  lands. 

(c)  Does  not  have  significant  adverse 
effects  on  competition,  emplo)rment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 
Actions  under  this  rule  will  only  affect 
title  to  tribal  or  individual  Indian 
owned  lands. 

Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1531  et 
sea.]: 

(a)  The  rule  will  not  significantly  or 
uniquely  affect  small  governments,  or 
the  private  sector.  A  Small  Government 
Agency  Plan  is  not  required.  Additional 
expenses  may  be  inoured  by  the 
requesting  tribe  or  individual  Indian  to 
provide  information  to  the  Secretary. 
Tribes  or  an  individual  Indian  provide 
information  in  order  to  receive  a  benefit. 

(b)  This  rule  will  not  produce  a 
fedraal  mandate  of  a  $100  million  at 
greater  in  any  year.  The  ovwall  effect  of 
this  rule  will  be  negligible  to  the  State, 


local,  or  tribal  governments  or  the 
private  sector.  See  our  analysis  under 
Regulatory  Planning  and  Review. 

Takings  (E.0. 12630) 

With  respect  to  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required 
because  actions  tmder  this  rule  do  not 
constitute  a  taking.  Tribes  or  individual 
Indians  are  volimtarily  transferring  title 
to  the  United  States  for  their  own 
benefit. 

Federalism  (E.0. 13083) 

With  respect  to  Executive  Order 
13083,  the  rule  does  not  have  significant 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  local  tax  base  may  be  affected. 
However,  this  rule  should  not  affect  the 
relationship  between  State  and  Federal 
governments  because  actions  in  this  rule 
apply  only  to  a  relatively  small  amoimt 
of  land.  Due  to  the  loss  of  tax  revenue, 
the  relationship  between  the  State  and 
local  governments  with  tribes  and/or  the 
Federal  Government  may  be  affected. 
However,  because  the  loss  of  revenue  is 
Tninimal  and  most  of  the  land  to  be 
acquired  will  be  within  the  boimdaries 
of  reservations  where  there  is  already  a 
measTue  of  Indian  sovereignty,  the 
effects  are  "insignificant"  within  the 
meaning  of  E.  O.  13083.  See  the  analysis 
under  the  Regulatory  Planning  and 
Review  section. 

Qvil  Justice  Reform  (£.0. 12988) 

With  respect  to  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
imduly  burden  the  judicial  system  and 
meets  the  requirmnents  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  This  rule 
contains  no  drafting  errors  or  ambiguity 
and  is  written  to  minimize  litigation, 
provides  clear  standards,  simplifies 
procediu^s,  reduces  burden,  and  is 
clearly  written.  These  regulations  do  not 
preempt  any  statute.  They  do  supersede 
the  current  land  acquisition  regiilations 
and  the  oirrent  procedure  for 
establishing  Indian  Land  Consolidation 
Areas.  They  would  not  be  retroactive 
with  respect  to  any  land  already  taken 
into  trust,  but  would  apply  to  pending 
applications. 

Paperwork  Redaction  Act 

This  regulation  does  require  an 
information  collection  firom  ten  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  The  information  collection 
requirements  in  §§  151.4;  151.9;  151.12, 
151.15, 151.18,  and  151.26  under  44 
U.S.C.  3501  et  seq.  have  been  submitted 


to  the  Office  of  Management  and  Budget 
for  approval  and  assigned  clearance 
number  1076-xxxx.  This  information  is 
required  from  Indian  tribes  and 
individual  Indians  who  wish  to  convey 
land  into  trust  status. 

The  burden  associated  with  these 
requests  is  presented  in  a  table  in  the 
ADDRESSES  section  of  the  preamble,  and 
public  comments  are  requested  on  these 
collections. 

National  Environmental  Policy  Act 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  A 
detailed  statement  imder  the  National 
Environmental  Policy  Act  of  1969  is  not 
required  because  this  rule  is  of  an 
administrative,  technical,  and 
procedural  nature. 

Govemment'to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  May  14, 1998, 
"Consultation  and  Coordination  with 
Indian  Tribal  Govenmients"  (FR  Vol. 
63,  No.  96,  Pages  27655-27657)  and  512 
DM  2,  we  have  evaluated  any  potential 
effects  upon  Federally  recognized 
Indian  tribes  and  have  determined  that 
there  are  no  potential  adverse  effects. 
No  action  is  taken  xmder  this  rule  unless 
a  tribe  or  an  individual  Indian 
volimtarily  requests  that  the  United 
States  place  land  in  trust  for  their 
benefit.  Tribes  will  be  asked  for 
comments  prior  to  publication  as  a  final 
regulation  of  this  rule  and  their 
comments  will  be  considered  prior  to 
publication. 

List  of  Sab|ect8  in  25  CFR  Part  151 

Indians — lands. 

For  the  reasons  set  out  in  the 
preamble,  we  are  proposing  to  revise 
Part  151  in  Chapter  I  of  Title  25.  of  the 
Code  of  Federal  Regulations  so  that  it 
will  read  as  follows: 

PART  151— ACQUISmON  OF  TITLE  TO 
LAND  IN  TRUST 

Subpart  A— Purpose,  Definitions,  General 

Sec. 

151.1  What  is  the  purpose  of  this  part? 

151.2  How  are  key  terms  defined  in  this 
part? 

151.3  To  what  types  of  transactioas  does 
this  part  apply? 

151.4  How  does  an  individual  Indian  or  a 
tribe  apply  to  have  title  to  land  conveyed 
to  the  United  States  in  trust? 

151.5  How  do  we  process  a  request? 

151.6  How  do  we  proceed  after  making  a 
decision  on  a  request? 

151.7  When  does  the  land  attain  trust 
status? 
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151.8  Will  we  accept  and  hold  in  trust  an 
undivided  fractional  interest  in  land  for 
an  individual  Indian  or  a  tribe? 

Subpart  B— Discretionary  Acquisitions  of 
Tltla  On-Rsservation 

151.9  What  information  must  be  provided 
in  a  request  involving  land  inside  a 
reservation  or  inside  an  approved  Tribal 
Land  Acquisition  Area? 

151.10  What  criteria  will  we  use  to  evaluate 
a  request  involving  land  inside  a 
reservation  or  inside  an  approved  Tribal 
Land  Acquisition  Area? 

151.11  Can  an  individual  Indian  or  a  tribe 
acquire  land  inside  a  reservation  or 
inside  an  approved  Tribal  Land 
Acquisition  Area  of  another  tribe? 

Subpart  C— Mandatory  Acceptance  of  Title 
Off-Reservation 

151.12  What  information  must  be  provided 
in  a  request  involving  land  outside  a 
reservation  or  outside  a  Tribal  Land 
Acquisition  Area? 

151.13  Can  an  individual  Indian  acquire 
land  outside  his  or  her  own  reservation? 

151.14  What  criteria  will  we  use  to  evaluate 
a  request  involving  land  outside  a 
reservation  or  outside  an  approved 
Tribal  Land  Acquisition  Area? 

Subpart  D — IMandatory  Acquisitions  of  Title 

151.15  What  information  must  be  provided 
in  a  request  to  process  a  mandatory 
transfer  of  title  into  trust  status,  and  how 
will  we  process  the  request? 

151.16  Can  our  determination  that  a 
transfer  of  title  into  trust  status  is 
mandatory  be  appealed? 

Subpart  E— Tribal  Land  Acquisition  Areas 

151.17  What  is  a  Tribal  Land  Acquisition 
Area? 

151.18  What  must  be  included  in  a  request 
for  Secretarial  approval  of  a  Tribal  Land 
Acquisition  Area? 

151.19  How  is  a  tribal  request  for 
Secretarial  approval  processed? 

151.20  What  criteria  will  we  use  to  decide 
whether  to  approve  a  proposed  Tribal 
Land  Acquisition  Area? 

151.21  Can  a  tribe  include  in  its  Tribal 
-  Land  Acquisition  Area  land  inside 

another  tribe's  reservation  or  Tribal  Land 
Acquisition  Area? 

151.22  If  a  Tribal  Land  Acquisition  Area  is 
not  approved,  is  the  tribe  prohibited 
from  acquiring  land  within  it? 

151.23  If  a  Tribal  Land  Acquisition  Area  is 
approved,  does  the  land  taken  into  trust 
within  it  attain  reservation  status? 

151.24  Can  a  Tribal  Land  Acquisition  Area 
be  modified  after  approval? 

Subpart  F— False  Statements, 
Recordkeeping,  Information  Collection 

151.25  What  is  the  penalty  for  making  false 
statements  in  connection  with  a  request 
that  we  place  land  in  trust? 

151.26  What  recordkeeping  and  reporting 
requirements  apply  to  acquisitions  of 
trust  title  under  this  part? 

151.27  Do  information  collections  under 
this  part  have  Office  of  Management  and 
Budget  approval? 


AUTHOfflTV:  R.S.  161:  5  U.S.C.  301.  Interpret 
or  apply  46  Stat.  1106.  as  amended;  46  Stat. 
1471,  as  amended:  48  Stat.  985,  as  amended; 
49  SUt.  1967,  as  amended,  53  Stat.  1129;  63 
Stat.  605;  69  Stat.  392.  as  amended;  70  Stat. 
290,  as  amended;  70  Stat.  626;  75  Stat.  505; 
77  Stat.  349;  78  Stat.  389;  78  Stat.  747;  82 
Stat.  174,  as  amended;  82  Stat.  884;  84  Stat. 
120;  84  Stat.  1874;  86  Stat.  216;  86  Stat.  530; 
86  Stat.  744;  88  Stat.  78;  88  Stat.  81;  88  Stat. 
1716;  88  Stat.  2203;  88  Stat.  2207;  18  U.S.C. 
1001;  25  U.S.C.  2,  9,  409a,  450h,  451,  464, 
465,  467,  487,  488,  489,  501,  502,  573,  574, 
576,  608,  608a,  610,  610a,  622,  624,  640d-10. 
1466, 1495,  and  other  authorizing  acts. 

Subpart  A— Purpose,  Definitions, 
General 

§151.1    What  is  tlie  purpose  of  this  part? 

The  purpose  of  this  part  is  to  describe 
the  authorities,  policies,  and  procedures 
that  we  use  to  decide  whether  to  accept 
title  to  land  in  the  name  of  the  United 
States  to  be  held  in  trust  for  the  benefit 
of  an  individual  Indian  or  a  tribe. 

§  1 51 .2    How  are  key  terms  defined  in  ttils 
part? 

Alienation  means  a  conveyance  or 
transfer  of  title  to  property. 

Bureau  means  the  Bureau  of  Indian 
Affairs  within  the  Department  of  the 
Interior. 

Discretionary  acquisitions  of  title 
means  those  acquisitions  of  trust  title 
which  we  are  authorized,  but  are  not 
required,  to  accept  administratively. 

Encumbrance  means  a  limitation  on 
the  title  of  property,  such  as  a  claim, 
lien,  easement,  charge,  or  restriction  of 
any  kind. 

Fee  simple  land  means  title  to  land  is 
absolute  and  clear  of  any  condition  or 
restriction,  and  with  unconditional 
power  of  disposition. 

Host  tribe  means  the  tribe  having 
jurisdiction  over  the  land  being 
acquired. 

Individual  Indian  means  a  person 
who: 

(1)  Is  a  member  of  a  federally 
recognized  tribe;  or 

(2)  Was  physically  residing  on  a 
federally  recognized  Indian  reservation 
as  of  Jtme  1, 1934,  and  is  a  descendant 
of  an  enrolled  member  of  a  federally 
recognized  tribe;  or 

(3)  Possesses  a  total  of  one-half  degree 
or  more  Indian  blood  of  a  federally 
recognized  tribe. 

Land  means  real  property  or  any  title 
interest  therein,  as  defined  by  the 
statute  that  authorizes  the  land 
acquisition. 

Legislative  transfer  of  title  means  the 
direct  transfer  of  title  to  land  into  trust 
status  for  the  benefit  of  an  individual 
Indian  or  Indian  tribe  by  Congress 
through  legislation.  The  regulations  in 
this  part  do  not  apply  to  legislative 
transfers  of  title. 


Mandatory  acceptance  of  title  means 
a  conveyance  of  trust  title  which 
Congress  has  required  the  Secretary  to 
accept  if  certain  specified  conditions 
over  which  the  Secretary  has  no  control 
are  met. 

Reservation  means  that  area  of  land 
which  has  been  set  aside  or  which  has 
been  acknowledged  as  having  been  set 
aside  by  the  United  States  for  the  use  of 
the  tribie,  the  exterior  boundaries  of 
which  are  more  particiilarly  defined  in 
the  final  tribal  treaty,  agreement. 
Executive  Order,  federal  statute, 
Secretarial  Order,  or  judicial 
determination,  except  that  in  the  State 
of  Oklahoma,  "reservation"  means  that 
area  of  land  constituting  the  former 
reservation  of  the  tribe.  "Former 
reservation"  means  lands  that  are 
within  the  jurisdictional  area  of  an 
Oklahoma  Indian  tribe  and  that  are 
within  the  boundaries  of  the  last 
reservation  established  by  treaty. 
Executive  Orders,  or  Secretarial  Orders. 

Restricted  fee  land  means  land  for 
which  an  individual  Indian  or  a  tribe 
holds  fee  simple  title  subject  to 
limitations  or  restrictions  against 
alienation  or  encumbrance  as  set  forth 
in  the  title  and/or  by  operation  of  law. 

Secretaiy  means  me  Secretary  of  the 
Interior  or  an  authorized  representative. 

Tribal  Land  Acquisition  Area  means  a 
geographic  boimdary  designated  by  a 
tribe  that  does  not  have  a  reservation, 
within  which  the  tribe  plans  to  acquire 
land  over  a  specified  period  of  time. 

Tribe  means  any  Indian  tribe,  nation, 
band,  pueblo,  town,  community, 
rancheria,  colony,  or  other  group  of 
Indians,  which  is  recognized  by  the 
Secretary  as  eligible  for  the  special 
programs  and  services  provided  by  the 
Bureau  of  Indian  Affiurs,  and  listed  in 
the  Federal  Register  imder  Pub.  L.  103- 
454,  Act  of  Nov.  2, 1994  (108  Stat.  4791; 
25  U.S.C.  479a  (1994)). 

Trust  land  means  land,  or  an  interest 
therein,  for  which  the  United  States 
holds  fee  title  in  trust  for  the  benefit  of 
an  individual  Indian  or  a  tribe. 

Undivided  fractional  interest  means 
that  the  interest  of  co-owners  is  in  the 
entire  property  and  that  such  interest  is 
indistinguishable.  The  interest  has  not 
been  divided  out  from  the  whole  parcel. 
(Example:  If  you  own  Va  interest  in  160 
acres,  you  do  not  own  40  acres.  You 
own  V4  of  the  whole  160  acres  because 
your  Va  interest  has  not  been  divided 
out  from  the  whole  160  acres.) 

We  means  the  Secretary  of  the  Interior 
or  an  authorized  representative. 

$151^    To  wlwt  types  Of  transactions  does 
this  part  apply? 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  this  part 
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applies  tb  all  fee  simple  land-to-tnist, 
restricted  fee  land-to-trust,  trust-to-trust, 
and  land  exchange  transactions. 

(b)  This  part  does  not  apply  to  the 
following  transactions: 

(1)  Fee  to  restricted  fee  or  restricted 
•fee  to  restricted  fee; 

(2)  The  transfer  of  title  of  trust  land 
through  inheritance  or  escheat;  or 

(3)  The  Legislative  transfer  of  title  into 
trust  status. 

(c)  We  will  not  accept  title  to  land  in 
trust  in  the  State  of  Alaska,  except  for 
the  Metlakatla  Indian  Community  of  the 
Annette  Island  Reserve  of  Alaska  or  its 
members. 

§  151.4  How  does  an  individual  Indian  or  a 
tribe  apply  to  have  title  to  land  conveyed  to 
the  United  States  In  trust? 

Individual  Indians  and  tribes  must 
send  us  a  written  request  asking  that  we 
accept  title  and  place  the  land  into  trust. 

(a)  The  request  must: 

(1)  Identify  the  applicant  (including 
the  applicant's  tribal  affiliation); 

(2)  Include  the  legal  description  of  the 
land  to  be  acquired;  and 

(3)  Include  all  information  which 
shows  that  the  proposed  acquisition 
meets  the  applicable  requirements  in 
this  section. 

(b)  The  request  does  not  need  to  be  in 
any  special  form.  However,  we  strongly 
urge  die  applicant  to  address  each 
section  of  this  part  that  is  relevant  to  the 
type  of  acquisition  (e.g.,  on-  or  off- 
reservation,  discretionary  or 
mandatory),  in  the  order  it  appears  here. 
Constructing  the  request  in  this  way 
will  enable  us  to  review  the  request 
more  efficiently. 

(c)  We  may  also  ask  for  additional 
information  to  aid  us  in  reaching  a 
decision. 

§151.5    How  do  we  process  the  request? 

(a)  After  we  receive  the  request,  we 
will  notify  the  State,  county,  and 
municipal  governments  having 
regulatory  jurisdiction  over  the  land.  We 
will  send  all  notices  under  this  section 
by  certified  mail,  return  receipt 
requested.  The  notice  will  contain  the 
information  described  in  paragraph 
(a)(1)  or  (a)(2)  of  this  section,  as 
appropriate. 

(1)  If  the  request  is  for  on-reservation 
lands  or  lands  inside  an  approved  Tribal 
Land  Acquisition  Area,  the  notice  we 
send  under  this  section  will: 

(i)  Include  the  name  of  the  applicant; 

(ii)  Describe  the  lands  proposed  to  be 
taken  in  trust; 

(iii)  State  the  proposed  use  of  the 
land;  and 

(iv)  Invite  the  State  and  local 
governments  from  the  State  in  which 
the  land  is  located  to  comment  in 


writing  within  30  days  on  the  proposed 
acquisition. 

(2)  If  the  request  is  for  land  outside  a 
reservation  and  outside  a  Tribal  Land 
Acquisition  Area,  the  notice  we  send 
under  this  section  will: 

(i)  Include  the  name  of  the  applicant; 

(ii)  Describe  the  lands  proposed  to  be 
taken  in  trust; 

(iii)  Describe  the  proposed  use  of  the 
land;  and 

(iv)  Invite  the  State  and  local 
governments  from  the  State  in  which 
the  land  is  located  to  comment  in 
writing  within  60  days  on  the 
acquisition's  potential  effects  on  the 
State  and  local  governments,  including 
on  their  regulatory  jurisdiction,  real 
property  taxes,  and  special  assessments. 

(b)  After  the  conunent  period  has 
ended,  we  will  send  to  the  applicant 
copies  of  any  comments  made  by  State 
or  local  governments  on  the  applicant's 
request.  We  will  give  the  applicant  a 
reasonable  time  in  which  to  reply  to  the 
comments. 

(c)  Subject  to  restrictions  on 
disclosure  required  by  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  the 
Privacy  Act  (5  U.S.C.  552a),  and  the 
Trade  Secrets  Act  (18  U.S.C.  1905)  the 
request  will  be  available  for  review  at 
the  local  BIA  agency  or  area  office 
having  administrative  jurisdiction  over 
the  land. 

(d)  We  will  consider  all  the 
docimientation  that  the  applicant 
submits. 

§151.6    How  do  we  proceed  after  making  a 
decision  on  the  request? 

(a)  We  will  send  the  applicant  a 
certified  letter  describing  oxu:  decision 
to  accept  or  deny  a  request.  We  will  also 
send  a  copy  of  the  decision  letter  to 
everyone  (including  State  and  local 
governments)  who  sent  us  written 
comments  on  the  request.  The  notice  to 
interested  parties  will  explain  that  they 
have  a  right  to  appeal  our  decision 
imder  part  2  of  diis  title. 

(b)  If  our  decision  is  to  deny  the 
request,  we  will  take  no  further  action. 

(c)  If  our  decision  is  to  approve  the 
request,  after  the  exhaustion  of 
administrative  remedies  we  will: 

(1)  Complete  a  preliminary  title 
examination.  For  both  discretionary  and 
mandatory  acquisitions,  after  we 
examine  the  title  evidence,  we  will 
notify  the  applicant  of  any  liens, 
encumbrances,  or  infirmities.  If  the 
liens,  encumbrances,  or  infirmities 
make  tide  to  the  land  immarketable,  we 
will  require  the  applicant  to  eliminate 
the  liens,  enciunbrances,  or  infirmities 
before  we  act  on  the  application. 

(2)  Publish  in  the  Federal  Register,  or 
in  a  newspaper  of  general  circidation 


serving  the  affected  area,  a  notice  of  the 
decision  to  take  land  into  trust  under 
this  part.  The  notice  will  state  that  we 
have  made  a  final  decision  to  take  land 
in  trust  and  that  we  will  accept  tide  in 
the  name  of  the  United  States  no  sooner 
than  30  days  after  the  notice  is 
published; 

(3)  Act  on  any  judicial  appeals  that 
may  be  filed;  and 

(4)  After  the  exhaustion  of  judicial 
remedies,  accept  trust  tide  to  the  land 
by  issuing  or  approving  an  appropriate 
instrument  of  conveyance. 

§151.7    When  does  land  attain  trust 
status? 

After  the  Secretary  has  published 
notice  of  intent  to  take  the  land  into 
trust  pursuant  to  §  151.6  (c)(2),  the  time 
period  for  appeal  has  run,  all  appeals 
rights  have  been  exhausted,  and  all  tide 
objections  ha:ve  been  cleared,  we  will 
approve  or  issue  the  appropriate 
instrument  of  conveyance.  Only  after 
these  steps  have  been  completed  will 
the  land  attain  trust  status.  The 
approved  deed  will  then  be  recorded  in 
the  county  where  located,  tide  evidence 
will  be  updated,  a  final  tide  opinion 
will  be  issued  and  the  deed  will  be 
recorded  in  the  appropriate  Bureau  of 
Indian  Affairs  tide  plant  under  part  150 
of  this  chapter. 

§  1 51 .8    Will  we  accept  and  hold  in  trust  an 
undivided  fractional  interest  in  land  for  an 
Indhridual  Indian  or  a  tritM? 

We  will  not  accept  and  hold  in  trust 
for  an  individual  Indian  or  a  tribe  an 
undivided  fractional  interest  in  land, 
except  imder  one  of  the  following 
concfitions: 

(a)  The  individual  Indian  or  tribe 
already  owns  an  imdivided  fiactional 
restricted  or  trust  interest  in  the  land, 
and  is  acquiring  the  additional 
interest(s)  to  consolidate  ownership. 

(b)  The  individual  Indian  or  tribe 
acquires  the  undivided  fractional 
interest  as  the  resiUt  of  a  gift  under 
§  152.25(d)  of  this  chapter  and  the 
conveyance  does  not  result  in  further 
fractionation  of  interest  in  the  land. 

(c)  The  individual  Indian  or  tribe  is 
acquiring  interest  in  fee  and  there  are 
existing  undivided  fivctional  trust  or 
restricted  interests  in  the  same  land. 

(d)  The  individual  Indian  or  tribe 
offers  and  agrees  to  piuchase  the 
remaining  imdivided  fractional  trust  or 
restricted  interest  in  the  land,  at  not  less 
than  fair  market  value. 

(e)  A  specffic  statute  grants  the 
individual  Indian  or  tribe  the  right  to 
puxchase  an  imdivided  fiactional 
interest  in  trust  or  restricted  land 
without  offering  to  purchase  all 
interests. 
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(f)  A  majority  of  the  owners  of  the 
remaining  undivided  trust  or  restricted 
fractional  interest  agree  in  writing  that 
the  individual  Indian  or  tribe  may 
acquire  the  interest. 

(g)  Under  the  Indian  Land 
Consolidation  Act,  25  U.S.C.  2201  et 
seq.,  a  tribe  may  acquire  an  undivided 
fractional  interest  in  trust  or  restricted 
land  under  these  conditions: 

(1)  The  land  is  inside  the  tribe's 
reservation,  or  inside  an  approved 
Tribal  Land  Consolidation  Area,  or  is 
otherwise  subject  to  the  tribe's 
jurisdiction,  and 

(2)  The  tribe  acquires  the  land: 

(i)  At  not  less  than  the  fair  market 
value;  and 

(ii)  With  the  written  consent  of  a 
majority  of  the  owners  of  the  remaining 
undivided  fractional  trust  or  restricted 
interest  of  this  land. 

(h)  The  tribe  acquires,  at  not  less  than 
the  fair  market  value,  part  or  all  of  the 
undivided  fractional  interests  in  a 
parcel  of  trust  or  restricted  land  within 
the  tribe's  reservation,  or  subject  to  the 
tribe's  jurisdiction  and: 

(1)  cfver  50  percent  of  the  owners  of 
the  undivided  fractional  interests 
consent  in  writing  to  the  acquisition;  or 

(2)  An  individual  Indian  makes  an 
offer  under  paragraph  (e)  of  this  section. 

(i)  An  individual  Indian: 

(1)  Already  owns  an  imdivided 
fractional  interest  in  the  land; 

(2)  Offers  to  match  a  tribal  offer  to 
purchase  under  paragraph  (d)  of  this 
section;  and 

(3)  Has  used  and  possessed  the  land 
for  at  least  3  years  preceding  the  tribe's 
offer  to  piuchase. 

Subpart  Part  B — Discretionary 
Acquisitions  of  Tttie  On-Reservation 

S 1 51 .9    What  information  must  be 
provided  in  a  request  involving  land  inside 
a  reservation  or  inside  an  approved  Tribal 
Land  Acquisition  Area? 

A  request  from  an  individual  Indian 
or  a  tribe  asking  that  the  United  States 
accept  title  to  land  inside  a  reservation 
boundary  or  to  land  inside  an  approved 
Tribal  Land  Acquisition  Area  must 
include: 

(a)  A  complete  description,  or  a  copy, 
of  the  federal  statute  that  authorizes  the 
United  States  to  accept  the  land  in  trust 
and  any  limitations  contained  in  the 
authority. 

(b)  An  explanation  of  why  the 
individual  hidian  or  tribe  needs  land  to 
be  in  trust  and  how  the  land  will  be 
used.  This  explanation  is  a  crucial  factor 
in  determining  if  the  request  should  be 
approved. 

(c)  If  the  applicant  is  a  tribe,  an 
explanation  of  whether  the  tribe: 


(1)  Already  owns  an  imdivided 
fractional  trust  or  restricted  interest  in 
the  land;  and 

(2)  Maintains  jiirisdiction  over  the 
land. 

(d)  If  the  applicant  is  an  individual 
Indian,  an  explanation  of: 

(1)  Whether  the  applicant  already 
owns  an  undivided  fractional  trust  or 
restricted  interest  in  the  land; 

(2)  The  amount  of  land  that  the 
applicant  already  owns  and  the  status  of 
the  land  (fee,  restricted,  or  trust);  and 

(3)  Whether  the  applicant  needs 
assistance  in  handling  real  estate  affairs. 
For  example,  tell  us  if  the  applicant  is 

a  minor  or  has  been  declared  legally 
incompetent. 

(e)  Title  insurance  or  an  abstract  of 
title  that  meets  the  Standards  for  the 
Preparation  of  Title  Evidence  in  Land 
Acquisitions  by  the  United  States, 
issued  by  the  U.  S.  Department  of 
Justice. 

(f)  Documentation  that  we  need  to 
comply  with  516  DM  6,  Appendix  4, 
National  Environmental  Policy  Act 
(NEPA)  Revised  Implementing 
Procediu-es,  and  602  DM  2,  Land 
Acquisitions:  Hazardous  Substances 
Determinations.  (For  copies  of  these 
directives,  see  the  Department  of 
Interior,  Bureau  of  Indian  Affairs  web 
site  at:  <http://www.doi.gov/bureau- 
indian-affairs.html>.)  Include  a  record 
of  consultation  with  appropriate 
authorities  regarding  environmental, 
endangered  species,  water  quality,  fish 
and  wildlife,  wetlands,  transportation, 
air  quality,  cultural,  historical  value, 
hazardous  waste,  and  toxic  material 
issues. 

§151.10    What  criteria  will  we  use  to 
evaluate  requests  involving  land  inside  a 
reservation  or  inside  an  approved  Tribal 
Land  Acquisition  Area? 

We  vrill  review  all  information 
submitted  under  §  151.9.  We  may 
decide  to  accept  trust  title  to  the  land  if 
the  acquisition  meets  all  of  the 
following  criteria: 

(a)  We  determine  that  the  conveyance 
is  necessary  to  facilitate  tribal  self- 
determination,  economic  development, 
Indian  housing,  or  land  consolidation; 

(b)  There  is  legal  authority  that 
authorizes  us  to  accept  the  land  in  trust; 

(c)  The  request  is  complete  (including 
all  supporting  documents); 

(d)  The  request  will  benefit  the 
economic  and/or  social  condition  of  the 
applicant; 

(e)  There  is  title  insiu'ance  or  an 
abstract  of  title  that  meets  the  Standards 
for  the  Preparation  of  Title  Evidence  in 
Land  Acquisitions  by  the  United  States, 
issued  by  the  U.  S.  Department  of 
Justice; 


(f)  There  is  information  sufficient  for 
compliance  with  516  DM  6,  Appendix 
4,  National  Environmental  Policy  Act 
(NEPA)  Revised  Implementing 
Procedures,  and  602  DM  2,  Land 
Acquisitions:  Hazardous  Substances 
Determinations,  including,  a  record  of 
coordination  with  agencies  having 
jurisdiction  over  cultural,  historic,  or 
natural  resources;  and 

(g)  We  determine  after  mitigation  of 
effects  on  the  environment,  cultural 
resources,  historic  resources,  and 
endangered  or  threatened  species,  that 
the  conveyance  is  consistent  with 
applicable  enviromnental,  cultural, 
historic,  or  natiiral  resources  law. 

§  1 51 .1 1    Can  an  indh^idual  Indian  or  a  tribe 
acquire  land  inside  a  reservation  or  Inside 
an  approved  Tribal  Land  Acquisition  Area 
of  another  tribe? 

An  individual  Indian  or  a  tribe, 
including  individual  Indians  and  tribes 
in  Oklahoma,  may  acquire  land  in  trust 
on  another  tribe's  reservation,  or  inside 
another  tribe's  approved  Tribal  Land 
Acquisition  Area,  if  the  host  tribe's 
governing  body  consents  in  writing.  No 
consent  is  required  if: 

(a)  An  individual  Indian  or  tribe 
already  owns  an  imdivided  fractional 
trust  or  restricted  interest  in  the  parcel 
of  land  to  be  acquired;  or 

(b)  The  proposed  acquisition  is  inside 
a  reservation  or  an  approved  Tribal 
Land  Acquisition  Area  that  is  shared  by 
two  or  more  tribes,  and  the  acquisition 
is  for  one  of  these  tribes,  or  one  of  these 
tribes'  members. 

Subpart  C— Discretionary  Acquisitions 
Off-Reservation 

§151.12    What  information  must  be 
provided  in  a  request  Involving  land  outside 
a  reservation  or  outside  a  Tribal  Land 
Acquisition  Area? 

A  request  from  an  individual  Indian 
or  a  tribe  asking  that  the  United  States 
accept  title  to  land  outside  a  reservation 
boundary  and  outside  an  approved 
Tribal  Land  Acquisition  Area,  must 
include: 

(a)  A  complete  description,  or  a  copy 
of,  the  statutory  authority  that 
authorizes  the  United  States  to  accept 
land  in  trust  and  any  limitations 
contained  in  the  audiori^; 

(b)  An  explanation  of  the  need  of  the 
individual  Indian  or  tribe  for  land  in 
trust  and  how  the  land  will  be  used. 
This  explanation  is  a  crucial  factor  in 
determining  if  the  request  should  be 
approved.  "The  request  must  explain: 

(1)  Why  the  present  land  base  is  not 
appropriate  for  the  activity 
contemplated  in  the  request; 

(2)  Why  the  applicant  needs  the  land 
in  trust  for  the  proposed  use;  and 
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(3)  How  trust  status  will  benefit  the 
applicant's  economic  and/or  social 
conditions. 

(c)  A  description  of  how  the  applicant 
will  use  the  land.  This  description  must 
include  an  explanation  of: 

(1)  The  past  uses  of  the  land; 

(2)  The  present  use  of  the  land; 

(3)  The  anticipated  future  uses  of  the 
land; 

(4)  The  cultural  or  historical  interest 
in  the  land; 

(5)  The  objectives  that  the  individual 
Indian  or  tribe  hopes  to  attain;  and 

(6)  If  the  acquisition  is  for  housing: 
(i)  The  projected  number  of  units  to 

be  built;  and 

(ii)  The  number  of  members  who  will 
benefit. 

(7)  If  the  applicant  is  acquiring  the 
land  for  business  purposes,  the  tribe 
must  provide  a  business  plan  that 
specifies  the  anticipated  economic 
benefits  of  the  proposed  use. 

(d)  A  description  of  the  following: 

(1)  The  location  of  the  land  relative  to 
State  boimdaries; 

(2)  The  distance  of  the  land  from  the 
boundaries  of  the  tribe's  reservation; 

(3)  The  distance  of  the  land  fit>m  the 
Bureau's  agency  or  area  office; 

(4)  The  location  of  roads  and  rights- 
of-way  that  provide  access  to  the  land; 
and 

(5)  The  location  of  land  in  relation  to 
the  tribe's  other  trust  lands. 

(e)  A  description  of  the  efiect  on  the 
State  and  its  political  subdivisions  of 
removing  the  land  from  tax  rolls. 
Describe  any  measures  the  applicant 
will  take  to  reduce  these  effects.  The 
description  of  effects  must  include  an 
explanation  of: 

(1)  The  amoimt  of  annual  taxes 
currently  assessed  by  the  local 
governments; 

(2)  The  amoimt  of  annual  revenue  lost 
from  special  assessments  to  the  local 
governments,  if  any; 

(3)  The  amount  of  annual  revenue  lost 
from  mineral  receipts  to  the  local 
governments,  if  any;  and 

(4)  The  local  governments'  ability  to 
provide  public  safety  services  for  the 
land. 

(f)  A  description  of  any  jurisdictional 
and  land  use  infrastructure  issues  that 
might  arise.  The  description  must 
address  each  of  the  following  issues. 

(1)  Zoning,  including: 

(i)  The  current  zoning  of  the  land; 
(ii)  Any  proposed  use  conflicts  with 
current  zoning;  and 
(iii)  Any  tribal  zoning  ordinances. 

(2)  Law  enforcement  and  cross- 
deputization,  including: 

fi)  Who  cmrently  provides  law 
enforcement  services  for  the  land; 

(ii)  Whether  the  tribe  already  has  its 
own  law  enforcement; 


(iii)  Who  will  supply  law  enforcement 
if  the  land  is  approved  for  trust  status; 
and 

(iv)  Any  additional  resoiut:es  required 
to  provide  adequate  law  enforcement 
and  how  they  will  be  funded. 

(3)  Safety  factors,  including: 

(i)  Who  supplies  fire  protection 
service  for  the  land; 

(ii)  Who  supplies  emergency  medical 
service  for  the  land;  and 

(iii)  If  the  land  is  in  a  flood  area  or 
flood  control  area. 

(4)  Traffic,  roads,  and  streets, 
including: 

(i)  Access  to  the  land; 

(ii)  A  description  and  quantification 
of  anticipated  increased  traffic  in  the 
area  from  proposed  use;  and 

(iii)  A  description  of  whether  existing 
roads  and  streets  are  adequate  to  handle 
any  anticipated  increase  in  traffic 
caused  by  the  proposed  use. 

(5)  Sanitation,  including  whether: 
(i)  The  land  is  on  a  city  sewage 

system; 

(ii)  The  land  is  served  by  an  adequate 
sewage  system  that  meets  applicable 
standards; 

(iii)Trash  pickup  service  or  another 
method  of  trash  disposal  is  available  for 
the  land; 

(iv)  The  city  or  another  fecility 
supplies  services  to  the  land; 

(v)  There  is  an  adequate  water  supply 
for  the  proposed  use  and  any  future 
anticipated  uses;  and 

(vi)  Whether  the  tribe  has  water  rights 
to  the  available  water  supply. 

(6)  Utilities,  including: 

(i)  Whether  a  dty  or  a  rural  electric 
company  supplies  electricity  to  the 
land;  and 

(ii)  The  source  of  heating  for  the  land, 
such  as:  natural  gas,  propane,  oil,  coal, 
wood,  electric,  or  solar. 

(7)  Whether  there  are  any  cooperative 
agreements  or  voluntary  actions 
intended  to  address  jurisdictional  and 
land  use  conflicts. 

(8)  Whether  the  tribe  has  made  any 
provisions  to  compensate  the  State  or 
local  governments  for  revenue  lost 
because  of  the  removal  of  the  land  bom 
the  tax  rolls.  (Include  any  increases  in 
Title  DC  funding  from  the  Indian 
Education  Act  or  Impact  Aid  funding.) 

(g)  Whether  there  is  title  evidence  that 
meets  the  Standards  for  the  Preparation 
of  Title  Evidence  in  Land  Acquisitions 
by  the  United  States,  issued  by  the  U. 
S.  Department  of  Justice.  The  evidence 
will  be  examined  to  determine  if  the 
applicant  has  marketable  title. 

(h)  The  documentation  that  we  need 
to  comply  with  516  DM  6,  Appendix  4, 
National  Environmental  Policy  Act 
(NEPA)  Revised  Implementing 
Procedures,  and  602  DM  2,  Land 


Acquisitions:  Hazardous  Substances 
Determinations.  (For  copies  of  these 
directives,  see  the  Bureau  of  Indian 
Affairs  web  site  at:  <http:// 
www.doi.gov  A)ureau-indian- 
affairs.html>.)  Include  a  record  of 
consultation  with  appropriate 
authorities  regarding  envfronmental, 
endangered  species,  water  quality,  fish 
and  wildlife,  wetlands,  transportation, 
air  quality,  cultural,  historical  value, 
hazardous  waste,  and  toxic  material 
issues. 

(i)  If  the  request  is  for  an  individual 
Indian,  documentation  demonstrating 
that  the  applicant's  request  meets  one  of 
the  criteria  described  in  §  151.13. 

{ 1 51 .1 3    Can  an  individual  Indian  acquira 
land  oufskte  hit  or  har  own  raaarvation? 

Except  as  provided  in  paragraphs  (a) 
and  (b)  of  this  section,  we  will  not 
accept  title  to  land  in  trust  outside  an 
individual  Indian's  reservation.  We  may 
approve  acquisitions  of  land  outside  an 
individual  Indian's  reservation  if: 

(a)  The  individual  Indian  already 
owns  an  undivided  fractional  trust  or 
restricted  interest  in  the  property  being 
acquired;  or 

(b)  The  individual  Indian  has  sold 
trust  or  restricted  interest  in  land  and 
the  money  received  from  the  sale  is 
reinvested  in  other  land  selected  and 
purchased  with  these  funds,  or  the 
individual  Indian  is  purchasing  land 
with  funds  obtained  as  a  result  of  a  sale 
of  trust  or  restricted  land  imder  25 
U.S.C.  409a. 

S151.14    What  critarla  will  w«  uaa  to 
avaluata  a  raquest  involving  land  outtida  a 
reservation  or  outside  an  approved  Tribal 
Land  Acquisition  Araa? 

We  will  review  all  information 
submitted  imder  section  §  151.12.  We 
may  decide  to  place  the  land  in  trust  if 
we  determine  that  the  application  meets 
all  of  the  following  criteria: 

(a)  We  determine  that  the  conveyance 
is  necessary  to  facilitate  tribal  self- 
determination,  economic  development, 
Indian  housing,  or  land  consolidation; 

(b)  There  is  legal  authority  that 
authorizes  us  to  accept  land  in  trust; 

(c)  The  request  is  complete  (including 
all  supporting  docimients); 

(d)  The  acquisition  will  benefit  the 
tribe's  economic  and/or  social 
conditions; 

(e)  There  is  title  evidence  that  meets 
the  Standards  for  the  Preparation  of 
Title  Evidence  in  Land  Acquisitions  by 
the  United  States,  issued  by  the  U.  S. 
Department  of  Justice; 

(f)  There  is  information  sufficient  for 
compliance  with  516  DM  6,  Appendix 
4,  National  Environmental  Policy  Act 
(NEPA)  Revised  Implementing 
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Procedures,  and  602  DM  2,  Land 
Acquisitions:  Hazardous  Substances 
Determinations:  a  record  of  coordination 
with  agencies  having  jurisdiction  over 
cidtiirai,  historic,  and  natural  resources; 

(g)  We  determine  after  mitigation  of 
impacts  on  the  environment,  cultural 
resources,  historic  resources,  and 
endangered  or  threatened  species,  that 
the  conveyance  is  consistent  with 
applicable  environmental,  cultiu^  and 
historic  resources  law,  and  the 
Endangered  Species  Act; 

(h)  We  determine  that  any  adverse 
impacts  on  local  governments  and 
communities  are  reasonable  compared 
to  the  benefits  flowing  to  the  applicant 
from  taking  the  land  in  trust; 

(i)  The  Bureau  of  Indian  Affairs  is 
equipped  to  handle  the  additional 
responsibilities  of  this  acquisition  and 
has  sufficient  staff  to  perform 
inspections  for  rights-of-way,  leasing, 
soil  conservation,  and  oil  and  gas 
exploration,  or  any  other 
responsibilities  residting  from  the 
acquisition  of  the  land  in  trust  status; 
and 

(j)  The  location  of  the  land  relative  to 
State  boundaries,  and  its  distance  from 
the  boundaries  of  the  tribe's  reservation, 
is  reasonable  based  in  part  on  the 
following: 

(1)  If  the  land  is  in  a  different  state 
theui  the  tribe's  reservation,  the  tribe's 
justification  of  anticipated  benefits  from 
the  acquisition  will  be  subject  to  greater 
scrutiny. 

(2)  As  the  distance  between  the  tribe's 
reservation  or  approved  Tribal  Land 
Acquisition  area  and  the  land  to  be 
acquired  increases,  the  tribe's 
justification  of  anticipated  benefits  from 
the  acquisition  will  be  subject  to  greater 
scrutiny. 

(3)  As  the  distance  between  the  tribe's 
reservation  or  approved  Tribal  Land 
Acquisition  Area  and  the  land  to  be 
acquired  increases,  the  concerns  raised 
by  the  state  and  local  governments  will 
be  given  greater  weight. 

Subpart  D — Mandatory  Acceptance  of 
Title 

§  1 51 .1 5    Wtiat  information  must  Im 
provided  In  a  request  to  process  a 
mandatory  transfer  of  title  into  trust  status, 
and  how  will  we  process  the  request? 

(a)  To  help  us  determine  whether  we 
are  mandated  by  legislation  to  accept 
trust  title  to  a  specific  tract  of  land,  we 
require  submission  of  the  following 
dociunentation: 

(1)  A  complete  description,  or  a  copy 
of,  the  statutory  authority  that  directs 
the  United  States  to  place  the  land  in 
trust,  and  any  limitations  contained  in 
that  authority; 


(2)  Title  insurance  or  an  abstract  of 
title  that  meets  the  Standards  for  the 
Preparation  of  Title  Evidence  in  Land 
Acquisitions  by  the  United  States, 
issued  by  the  U.S.  Department  of 
Justice;  and 

(3)  Any  additional  information  that 
we  may  request. 

(b)  If  we  determine  that  the  transfer  of 
title  into  trust  status  is  mandatory,  we 
will  publish  that  determination  and  a 
notice  of  intent  to  take  the  land  in  trust 
in  the  Federal  Register. 

§  1 51 .1 6    Can  our  determination  that  a 
transfer  of  title  into  trust  status  is 
mandatory  t>e  appealed? 

The  Department's  determination  that 
a  transfer  of  title  into  trust  status  is 
"mandatory"  may  be  appealed 
according  to  requirements  set  forth  in 
part  2  of  this  title. 

Subpart  E— Tribal  Land  Acquisition 
Areas 


§151.17 
Area? 


What  is  a  TritMl  Land  Acquisition 


A  Tribal  Land  Acquisition  Area  is  a 
geographic  boundary  designated  by  a 
reservation-less  tribe  within  which  the 
tribe  plans  to  acquire  land  within  a  10- 
year  period.  If  the  Secretary  approves 
the  Tribal  Land  Acquisition  Area  imder 
this  part,  the  reservation-less  tribe  can 
acquire  parcels  of  land  within  the  Tribal 
Land  Acquisition  Area  diuing  that  10- 
year  period  under  the  on-reservation 
provisions  of  this  part. 

§151.18    What  must  be  irtcluded  In  a 
request  for  Secretarial  approval  of  a  Tribal 
Land  Acquisition  Area? 

A  request  for  Secretarial  approval  of 
a  Tribal  Land  Acquisition  Area  must  be 
made  in  writing,  although  we  do  not 
require  that  it  take  any  special  form. 
However,  we  strongly  urge  the  applicant 
to  address  each  applicable  section  of 
this  part  in  the  order  it  appears  here. 
Constructing  the  application  in  this  way 
will  help  us  review  the  request  more 
efficiently.  To  be  complete,  a  request  for 
Secretarial  approval  of  a  Tribal  Land 
Acquisition  Area  must  identify  the 
applicant  tribe,  and  must  include: 

(a)  A  complete  description,  or  a  copy, 
of  the  federal  statute(s)  that  authorize 
the  United  States  to  accept  land  in  trust 
on  behalf  of  the  tribe,  and  any 
limitations  contained  in  that  authority. 

(b)  Copies  of  tribal  doctunents  relating 
to  the  establishment  of  the  Tribal  Land 
Acquisition  Area  and  the  acquisition  of 
land  within  it,  including: 

(1)  A  copy  of  the  tribe's  constitution 
and  by-laws,  corporate  charter, 
resolution,  or  excerpts  from  those 
documents  that  identify  and  grant  tribal 


officials  the  authority  to  acquire  tribal 
lands  on  behalf  of  the  tribe; 

(2)  A  copy  of  a  tribal  resolution 
designating  the  Tribal  Land  Acquisition 
Area,  including  a  legal  description  of 
the  lands  located  within  it;  and 

(3)  A  copy  of  a  tribal  resolution 
requesting  tiiat  the  Secretary  approve 
the  proposed  Tribal  Land  Acquisition 
Area. 

(c)  A  narrative  summary  that 
describes  the  piuposes  and  goals  for 
acquiring  lands  in  trust  wit£dn  the 
Tribal  Land  Acquisition  Area,  including 
general  information  about  whether  the 
lands  are  to  be  used  for  residential, 
governmental,  educational,  economic 
development,  or  other  purposes. 

(d)  A  narrative  of  the  triDe's  history 
that  explains: 

(1)  When  the  tribe  was  federally 
recognized,  and  whether  it  was  through 
legislation,  treaty,  or  the  Bureau  of 
Indian  Affairs'  Federal 
Acknowledgment  Process;  and 

(2)  If  applicable,  how  the  tribe  became 
dispossessed  of  its  former  reservation 
lands. 

.(e)  A  description  of  the  Tribal  Land 
Acquisition  Area,  including: 

(1)  A  legal  description  of  the  lands 
within  the  Tribal  Land  Acquisition 
Area; 

(2)  Information  about  whether  the 
lands  are  within  the  tribe's  former 
reservation  or  aboriginal  homelands; 

(3)  Information  about  whether  the 
lands  are  Federal  lands,  State  lands,  or 
private  lands; 

(4)  Information  about  whether  the 
lands  overlap  with  another  tribe's 
jurisdictional  area; 

(5)  Information  about  the  significance 
of  the  land  to  the  tribe,  including 
whether  the  land  has  any  particular 
historical,  cultural,  religious,  or  other 
value  to  the  tribe;  and 

(6)  Information  about  the  distance  of 
the  "Tribal  Land  Acquisition  Area  from 
the  Bureau's  nearest  agency  or  area 
office. 

(f)  A  description  of  the  location  of 
roads  and  rights-of-way,  or  of  additional 
rights-of-way  that  may  be  needed  to 
provide  access  to  lands  located  vtrithin 
the  Tribal  Land  Acquisition  Area. 

(g)  A  description  of  the  reasonably 
anticipated  overall  effect  on  the  State 
and  its  political  subdivisions  of 
removing  lands  located  within  the 
Tribal  Land  Acquisition  Area  from  tax 
rolls,  and  a  description  of  any  measures 
the  applicant  will  take  to  reduce  these 
effects.  The  description  of  effects  must 
include  an  explanation  of: 

(1)  The  amoimt  of  annual  taxes 
cTurenUy  assessed  by  the  local 
governments  for  lands  located  within 
the  Tribal  Land  Acquisition  Area; 
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(2)  The  amount  of  annual  revenue 
which  would  be  lost  from  special 
assessments  to  the  local  governments,  if 

any; 

(3)  The  amount  of  annual  revenue  lost 
from  mineral  receipts  to  the  local 
governments,  if  any;  and 

(4)  The  local  governments'  ability  to 
provide  public  safety  services  for  lands 
located  within  the  Tribal  Land 
Acquisition  Area. 

(h)  A  description  of  any  overall 
jurisdictional  and  land  use 
infrastructure  issues  that  might  arise  if 
the  lands  within  the  Tribal  Land 
Acquisition  Area  is  taken  into  trust.  The 
description  must  address  each  of  the 
following  issues. 

(1)  Zoning,  including: 

(i)  The  current  zoning  of  the  land; 

(ii)  Any  proposed  use  conflicts  with 
current  zoning;  and 

(iii)  Applicable  tribal  zoning 
ordinances. 

(2)  Law  enforcement  and  cross- 
deputization,  including: 

Ci)  Who  currently  provides  law 
enforcement  services  for  the  land; 

(ii)  Whether  the  tribe  already  has  its 
own  law  enforcement; 

(iii)  Who  will  supply  law  enforcement 
if  the  land  is  approved  for  trust  status; 
and 

(iv)  Whether  additional  resources 
woidd  be  needed  to  provide  adequate 
law  enforcement. 

(3)  Safety  fectors,  including: 

(i)  Who  supplies  fire  protection 
service  for  lands  located  within  the 
Tribal  Land  Acauisition  Area; 

(ii)  Who  supplies  emergency  medical 
service  for  lands  located  within  the 
Tribal  Land  Acquisition  Area;  and 

(iii)  Information  about  whether  lands 
located  Mrithin  the  Tribal  Land 
Acquisition  Area  are  in  a  flood  area  or 
flood  control  area. 

(4)  Traffic,  roads,  and  streets, 
including: 

(i)  A  description  of  current  access  to 
the  land; 

(ii)  A  description  and  quantification 
of  anticipated  increased  traffic  in  the 
area  from  proposed  use;  and 

(iii)  A  description  of  whether  existing 
roads  and  streets  are  adequate  to  handle 
any  anticipated  increase  in  traffic 
caused  by  the  proposed  use. 

(5)  Sanitation,  including  whether: 

(i)  The  lands  located  within  the  Tribal 
Land  Acquisition  Area  are  on  a  city 
sewage  system; 

(ii)  The  lands  located  within  the 
Tribal  Land  Acquisition  Area  are  served 
by  an  adequate  sewage  system  that 
meets  applicable  standards; 

(iii)  Trash  pickup  service  or  another 
method  of  trash  disposal  is  available  for 
lands  located  within  the  Tribal  Land 
Acquisition  Area; 


(iv)  The  city  or  another  facility 
supplies  sanitation  services  to  the  lands 
located  within  the  Tribe  Land 
Acquisition  Area; 

(v)  There  is  an  adequate  water  supply 
for  the  proposed  use  and  any  futiu« 
anticipated  uses;  and 

(vi)  Whether  the  tribe  has  water  rights 
to  the  available  water  supply. 

(6)  Utilities,  including: 

(i)  Whether  a  city  or  a  rural  electric 
company  supplies  electricity  to  lands 
located  within  the  Tribal  Land 
Acquisition  Area;  and 

(ii)  The  source  of  heating  for  lands 
located  within  the  Tribal  Land 
Acquisition  Area,  such  as:  natural  gas, 
propane,  oil,  coal,  wood,  electric,  or 
solar. 

(7)  Whether  there  exist  any 
cooperative  agreements  or  voluntary 
actions  intended  to  address 
jurisdictional  and  land  use  conflicts. 

(8)  Whether  the  tribe  has  made  any 
provisions  to  compensate  the  State  and 
local  governments  fOT  revenue  lost 
because  of  the  removal  of  the  lands  from 
the  tax  rolls.  (Include  any  increases  in 
Title  DC  funding  from  the  Indian 
Education  Act  or  Impact  Aid  funding.) 

§151.19    How  Is  a  tribal  request  for 
Secretarial  approval  processed? 

When  we  receive  a  request  for 
Secretarial  approval  of  a  Tribal  Land 
Acquisition  Area,  we  will  review  the 
supporting  docimientation  to  determine 
if  die  request  meets  the  requirements  of 
this  part.  If  the  request  is  complete,  we 
will: 

(a)  Provide  notice  of  the  request  for 
Secretarial  approval  to  the  Governor's 
Office,  to  appropriate  local  government 
officials,  and  to  appropriate  officials  of 
tribes  located  within  a  50-mile  radius  of 
the  boundaries  of  the  proposed  Tribal 
Land  Acquisition  Area.  Recipients  of 
the  notice  will  be  provided  60  days  from 
the  date  of  receipt  in  which  to  comment 
on  the  proposed  Tribal  Land 
Acquisition  Area  and  the  request 
supporting  it.  Other  interested  parties 
may  also  submit  comments  during  the 
60-day  consultation  period. 

(b)  After  the  close  of  the  consultation 
period,  based  on  the  criteria  described 
in  §  151.21,  we  will  decide  whether  to 
approve  the  Tribal  Land  Acquisition 
Area.  Our  decision  on  whether  to 
approve  the  Tribal  Land  Acquisition 
Area  will  be  communicated  in  the  form 
of  a  certified  letter  to  the  applicant.  We 
also  will  provide  notice  of  our  decision 
to  interested  parties  by  sending  a  copy 
of  the  decision  letter  to  everyone 
(including  State  and  local  governments) 
who  sent  us  written  comments  on  the 
request  for  approval. 


(c)  If  we  decide  not  to  approve  the 
Tribal  Land  Acquisition  Area,  we  will 
take  no  further  action. 

(d)  If  we  decide  to  approve  the  Tribal 
Land  Acquisition  Area,  we  will: 

(1)  Publish  in  the  Federal  Register,  or 
in  a  newspaper  of  general  circulation 
serving  the  affected  area,  a  notice  of  the 
decision  to  approve  the  Tribal  Land 
Acquisition  Area;  and 

(2)  Thereafter  review  requests  to 
accept  trust  title  land  located  within  the 
Tribal  Land  Acquisition  Area  as  "on- 
reservation"  acquisitions  under  the 
applicable  on-reservation  provisions  in 
this  part. 

§151.20    What  criteria  will  we  use  to  decMe 
whether  to  approve  a  proposed  Tribal  Land 
Acquisition  Area? 

In  general,  because  tribes  without 
reservations  are  significantly 
disadvantaged,  both  in  terms  of  cultural 
preservation  and  in  terms  of  being 
ineligible  for  federal  land-based 
programmatic  funding  and  technical 
assistance,  there  is  a  presmnption  in 
favor  of  the  tribe's  need  for  at  least  some 
trust  land.  However,  in  determining 
whether  to  approve  establishment  of  a 
Tribal  Land  Acqiusition  Area,  we  will 
consider  the  individual  circumstances 
of  each  applicant  tribe,  surroiuiding 
commimity,  and  affected  land  base. 
There  are  some  standard  criteria  which 
will  help  direct  our  decision-making 
process.  These  standard  criteria  include: 

(a)  The  request  must  be  complete  and 
contain  all  supporting  documents; 

(b)  The  statutory  basis  upon  which 
the  tribe  proposes  creation  of  the  Tribal 
Land  Acquisition  Area:  if  the  tribe  is  the 
subject  of  a  statute  directing  the 
Secretary  to  take  some  imspecified  land 
into  trust  for  the  tribe's  benefit  the  tribe 
will  enjoy  a  greater  presumption  in 
iavoT  of  approval  of  its  proposed  Tribal 
Land  Acquisition  Area.  (For  example, 
there  is  statutory  language  such  as  "the 
Secretary  shall  take  land  into  trust 
within  the  tribe's  service  area,"  or  "the 
Secretary  shall  take  land  into  trust 
within  X  and  Y  coimties.") 

(c)  The  size  of  the  proposed  Tribal 
Land  Acquisition  Area  in  relation  to  the 
size  of  the  tribe's  membership:  we  will 
look  for  a  reasonable  connection 
between  the  amount  of  land  the  tribe 
wishes  to  take  into  trust,  and  the  basic 
trust  needs  (housing,  health, 
employment  opportunities)  of  the  tribe's 
membership. 

(d)  The  relationship  of  the  tribe  to  the 
lands  located  within  the  Tribal  Land 
Acquisition  Area:  we  will  give  greater 
weight  to  a  request  for  approval  of  a 
Tribal  L,and  Acquisition  Area  that 
encompasses  lands  to  which  the  tribe 
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has  established  a  strong  cultural, 
historical,  and/or  legal  connection, 
(e)  The  ability  of  the  tribe  and  the 
local  non-Indian  community  to  adjust  to 
the  jurisdictional  changes  that  will 
occur  if  the  lands  within  the  Tribal 
Land  Consolidation  Area  are  taken  into 
trust,  including: 

(1)  That  there  are  adequate 
arrangements  for  provision  of  police  and 
fire  protecion  and  other  emergency 
response  for  persons  living  within  the 
Tribal  Land  Consolidation  Area 
(whether  living  on  trust  or  non-trust 
property); 

(2)  That  there  are  adequate 
arrangements  for  provision  of  other 
municipal-type  services,  such  as  garbage 
removal,  water,  sewage; 

(3)  That  adverse  impacts  on  local 
governments  and  communities  are 
reasonable  compared  to  the  benefits 
flowing  to  the  applicant. 

§  1 51 .21    Can  a  tribe  include  in  its  Tribal 
Land  Acquisition  Area  land  inside  another 
tritM's  reservation  or  Tribal  Land 
Acquisition  Area? 

A  tribe  may  include  land  inside  the 
reservation  boimdaries  or  within  an 
approved  Tribal  Land  Acquisition  Area 
of  another  tribe,  if: 

(a)  The  host  tribe's  governing  body 
consents  in  writing; 

(b)  The  tribe  already  owns  undivided 
fractional  trust  or  restricted  interests  in 
the  tracts  of  land  identified  in  its  Tribal 
Land  Acquisition  Area;  or 

(c)  The  tracts  of  land  to  be  included 
in  the  plan  are  inside  a  reservation  or  an 
approved  Tribal  Land  Acquisition  area 
that  is  shared  by  two  or  more  tribes,  and 
the  plan  is  for  one  of  these  tribes. 

§  1 51 J22    Ha  Tribal  Land  Acquisition  Area 
is  not  approved,  is  ttie  tribe  prohibtted  from 
acquiring  land  witttin  it? 

No.  However,  the  tribe  will  have  to 
apply  to  have  individual  parcels  taken 
into  trust  under  the  off-reservation 
provisions  of  this  part. 

§  151.23  If  a  Tribal  Land  Acquisition  Area 
is  approved,  does  ttie  land  taken  into  trust 
within  it  attain  reservation  status? 

No.  Lands  taken  into  trust  within  a 
Tribal  Land  Acqusition  Area  will  enjoy 
"Indian  coimtry"  status  as  that  term  has 
been  defined  in  relevant  federal  statutes 
and  caselaw.  However,  those  lands  do 
not  attain  "reservation"  status  by  virtue 
of  the  Tribal  Land  Acquisition  Area 
having  been  approved  by  the  Secretary. 
Reservation  status  can  only  be  attained 
if: 

(a)  The  tribe  has  applied  to  the 
Secretary  under  12  U.S.C.  467;  or 

(b)  There  is  a  specific  federal  statute 
designating  the  land  as  a  reservation. 


§  1 51 .24    Can  a  Tribal  Land  Acquisition 
Area  be  modified  after  approval? 

Yes.  However,  the  changes  must  be 
submitted  with  a  request  for  approval  in 
compliance  with  the  criteria  in  this  part 
and  must  be  approved  by  the  Secretary. 

Subpart  F — False  Statements, 
Recordkeeping,  information  Collection 

§151.25    What  is  the  penalty  for  making 
false  statements  in  connection  with  a 
request  that  we  place  land  into  trust? 

Anyone  who  knowingly  and  willfully 
makes  a  false  statement  in  connection 
with  a  trust  title  acquisition  request  may 
be  subject  to  criminal  prosecution  under 
the  False  Statements  Accoimtability  Act 
of  1996,  18  U.S.C.  1001. 

§151.26    What  recordkeeping  and 
reporting  requirements  apply  to 
acquisitions  of  trust  title  under  this  part? 

(a)  Each  dociunent  that  we  hold  or 
that  is  created  in  the  development  of  a 
request  asking  for  land  to  be  placed  in 
trust  is  a  permanent  federal  case  file 
record.  The  Bureau  of  Indian  Affairs  file 
will  maintain  each  of  the  documents  in 
accordance  with  National  Archives  and 
Records  Administration  requirements. 

(b)  The  Secretary  will  negotiate  with 
Indian  tribes  and  tribal  organizations 
compacting  and  contracting  imder  Title 
I  or  Title  IV  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  25  U.S.C.  250  et  seq.,  to 
ensure  that  such  tribes  and  tribal 
organizations  also  maintain  each 
document  ua  a  case  file  in  accordance 
with  National  Archives  and  Records 
Administration  rules  and  requirements, 
and  to  ensure  that  they  follow  all 
Bureau  reporting  requirements 
concerning  this  part. 

§  151 .27    Do  information  cdiections  under 
this  part  have  Office  of  Management  and 
Budget  approval? 

(a)  The  information  collection 
requirements  contained  in  §§  151.4; 
151.9;  151.12;  151.15. 151.18,  and 
151.26  have  been  approved  by  the 
Office  of  Mancigement  and  Budget  under 
44  U.S.C.  33501  et  seq.  and  assigned 
clearance  number  1076-xxxx.  It  is  a 
requirement  of  the  Paperwork 
Reduction  Act  that  each  respondent  to 
any  information  collection  be  notified 
that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  ciurent  valid  0MB 
control  number  pursuant  to  35  U.S.C. 
3506(c)(B)(V);  44  CFR  1320  8(b)(3)(vii). 
Indian  tribes  and  individuals  must 
submit  the  information  required  imder 
these  sections  to  acquire  land  into  trust. 
We  will  use  the  information  in  making 
a  determination  on  an  application  to 


take  land  into  trust.  The  applicant  must 
respond  to  this  request  to  obtain  a 
benefit. 

(b)  Public  reporting  for  on-reservation 
information  collection  is  estimated  to 
average  4  hours  per  response,  including 
the  time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  and  reviewing  the 
information  collected.  Public  reporting 
for  off-reservation  information 
collection  is  estimated  to  average  8 
hours  per  response,  including  the  time 
for  reviewing  instructions,  gathering 
and  maintaining  data,  and  completing 
and  reviewing  the  information 
collected.  Comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  information  collection  shoiild  be 
sent  to  the  Bureau  of  Indian  Affairs, 
Information  Collection  Clearance 
Officer,  1849  C  Street,  NW.  Washington, 
DC  20240;  and  Attention:  Desk  Officer, 
for  the  Department  of  the  Interior,  Office 
of  Information  and  Regiilatory  Affairs 
[OMB  Control  Number  1076-xxxxl, 
Office  of  Management  and  Budget, 
Docket  Library,  Room  10102,  725  17th 
Street,  NW,  Washington,  DC  20502. 

Dated:  April  2, 1999. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  99-8851  Filed  4-9-99;  8:45  am] 
BILUNQ  CODE  4310-02-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Rrearms 

27  CFR  Parts  4, 5  and  7 
[Notice  No.  873;  Re:  Notice  No.  872] 
RiN  1512-AB89 

Prohibttlon  of  Certain  Alcohol 
Beverage  Containers  and  Standards  of 
Fill  for  Distilled  Spirits  and  Wine  (98R- 
452P) 

agency:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

summary:  This  notice  extends  the 
comment  period  for  Notice  No.  872,  a 
notice  of  proposed  rulemaking, 
published  in  the  Federal  Register  on 
February  9, 1999.  ATF  has  received  a 
request  to  extend  the  comment  period  in 
order  to  provide  sufficient  time  for  all 
interested  parties  to  respond  to  the 
issues  raised  in  the  notice. 
DATES:  Written  comments  must  be 
received  on  or  before  May  10, 1999. 
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ADDRESSES:  Send  written  comments  to: 
Chief.  Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221.  Washington,  DC  20091- 
0221,  [Attention:  Notice  No.  8721. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  H.  Foster,  Regulations  Division, 
(202)  927-8210,  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  650 
Massachusetts  Avenue.  NW. 
Washington,  DC  20226.  You  may  also 
write  questions  by  e-mail  to 
whfostei^atfhq.atf.treas.gov.  ATP  will 
not  accept  comments  on  the  proposal 
that  are  submitted  to  this  address. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  9, 1999.  ATF  published 
a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register 
soliciting  comments  from  the  public  and 
industry  on  a  proposal  to  amend  the 
regulations  to  clarify  the  standards  of 
fill  for  distilled  spirits  and  wine.  This 
notice  also  proposed  regulations  to 
prohibit  certain  alcohol  beverage 
containers  that  are  likely  to  mislead 
consxmiers  as  to  the  identity  or  character 
of  the  distilled  spirits,  wine,  or  malt 
beverage  products  or  are  likely  to  be 
confused  with  other  (non-alcohol)  food 
products.  The  comment  period  for 
Notice  No.  872  closes  on  April  12, 1999. 

However,  ATF  received  a  request 
from  the  National  Association  of 
Beverage  Importers,  Inc.  (NABI)  to 
extend  the  comment  period  an 
additional  30  days.  NABI.  representing 
the  companies  that  import  most  of  the 
alcohol  beverages  brought  into  the 
United  States,  stated  that  additional 
time  was  needed  for  it  to  obtain 
information  from  its  members  and 
foreign  counterparts  in  order  to  prepare 
the  association's  comments. 

In  consideration  of  the  above,  ATF 
finds  that  an  extension  of  the  comment 
period  is  warranted  and  the  Bureau  is, 
therefore,  extending  the  comment 
period  imtil  May  10, 1999. 

Disclosure 

Copies  of  Notice  No.  872  and  written 
comments  will  be  available  for  public 
inspection  during  normal  business 
hours  at:  ATF  Reference  Library,  Room 
6480,  650  Massachusetts  Avenue  NW, 
Washington,  DC. 

Draftiog  Information 

The  author  of  this  document  is  Nancy 
M.  Kem,  Regulations  Division,  Bureau 
of  Alcohol,  Tobacco  and  Firearms. 


ListofSubiects 

27  CFR  Part  4 

Advertising,  consvuner  protection, 
customs  duties  and  inspections, 
imports,  labeling,  packaging  and 
containers,  and  wine. 

27  CFR  Part  5 

Advertising,  consumer  protection, 
customs  duties  and  inspections, 
imports,  labeling,  liquors,  and 
packaging  and  containers. 

27  CFR  Part  7 

Advertising,  beer,  consiuner 
protection,  customs  duties  and 
inspection,  imports,  and  labeling. 

Authority  and  Issuance 

This  notice  is  issued  imder  the 
authority  contained  in  26  U.S.C.  5368. 
5301.  7805;  27  U.S.C.  205. 

Signed:  April  6, 1999. 
John  W.  Magaw, 
Director. 
[FR  Doc.  99-8993  Filed  4-9-99;  8:45  am] 

BIUJNG  COOE  4«1(>-41-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  01 3-01 39b;  FRL-6322-3] 

Approval  and  Promulgation  of 
Implementation  Plana;  California  State 
Implementation  Plail,  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
Diatrict;  Soutii  Coaat  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  particulate  matter 
CPM)  firom  open  burning.  The  intended 
effect  of  proposing  limited  approval  and 
Limited  disapproval  of  these  rules  is  to 
regulate  PM  emissions  in  accordance 
with  the  requirements  of  the  Clean  Air 
Act.  as  amended  in  1990  (CAA  or  the 
Act).  EPA's  final  action  on  this 
proposed  rule  will  incorporate  these 
rules  into  the  federally  approved  SIP  for 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  (SJVUAPCD) 
and  South  Coast  Air  Quality 
Management  District  (SCAQMD).  EPA 
has  evaluated  SJVUAPCD  Rule  4103  and 
SCAQMD  Rule  444  and  is  proposing  a 
simultaneous  limited  approval  and 


limited  disapproval  under  provisions  of 
the  CAA  regarding  EPA  action  on  SIP 
submittals  and  general  rulemaking 
authority.  These  revisions,  while 
strengthening  the  SIP  or  maintaining  the 
SIP's  control  strategy,  do  not  fully  meet 
the  CAA  provisions  regarding  plan 
submissions  and  requirements  for 
nonattainment  areas.  In  this  action,  EPA 
also  is  proposing  full  approval  of 
SCAQMD  Rule  208  for  incorporation 
into  the  California  SIP.  EPA  has 
evaluated  this  rule  and  determined  that 
it  is  consistent  with  the  CAA  and  EPA 
regulations  and  will  maintain  the  SIP's 
control  strategy. 

DATES:  Comments  must  be  received  on 
or  before  May  12, 1999. 
ADDRESSES:  Comments  may  be  mailed 
to:  Andrew  Steckel,  Rulemaking  Office 
AIR-4,  Air  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  the  rules  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  dining  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  S.W., 

Washington.  D.C.  20460 
California  Air  Resources  Board, 

Stationary  Source  Division.  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812 
San  Joaquin  Valley  Unified  Air 

Pollution  Control  District,  1990  East 

Gettysburg  Street,  Fresno.  CA  93726 
South  Coast  Air  Quality  Management 

District,  21865  East  Copley  Drive, 

Diamond  Bar,  CA  91765 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office,  AIR-4,  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  K.  75  Hawthorne 
Street,  San  Francisco.  CA  94105-3901, 
Telephone:  (415)  744-1135. 

SUPPLEMENTARY  INFORMATION: 
I.  Applicability 

The  rules  being  proposed  for  limited 
approval  and  limited  disapproval  into 
the  California  SIP  are  SJVUAPCD  Rule 
4103,  Open  Biuming  (amended 
December  16, 1993)  and  SCAQMD  Rule 
444,  Open  Fires  (amended  October  2, 
1987).  SJVUAPCD  Rule  4103  was 
submitted  by  the  State  of  California  to 
EPA  on  May  24. 1994.  SCAQMD  Rule 
444  was  submitted  by  the  State  of 
California  to  EPA  on  March  23. 1988. 

The  rule  being  for  proposed  for  full 
approval  into  the  CaUfomia  SIP  is 
SCAQMD  Rule  208.  Permit  for  Open 
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Burning  (amended  January  5, 1990). 
SCAQMD  Rule  208  was  submitted  by 
the  State  of  California  to  EPA  on  May 
13,  1991. 

n.  Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  total  suspended  particulate 
(TSP)  nonattainment  areas  under  the 
provisions  of  the  1977  Clean  Air  Act 
(1977  CAA  or  pre-amended  Act),  that 
included  the  San  Joaquin  Valley 
Planning  Area  and  South  Coast  Air 
Basin  (43  FR  8964;  40  CFR  81.305).  On 
July  1, 1987  (52  FR  24672)  EPA  replaced 
the  TSP  standards  with  new  PM 
standards  applying  only  to  PM  up  to  10 
microns  in  diameter  (PM-10).'  On 
November  15, 1990,  amendments  to  the 
1977  CAA  were  enacted.  Public  Law 
101-549, 104  Stat.  2399,  codified  at  42 
U.S.C.  7401-7671q.  On  the  date  of 
enactment  of  the  1990  CAA 
Amendments,  PM-10  areas  meeting  the 
qualifications  of  section  107(d)(4)(B)  of 
the  Act  were  designated  nonattainment 
by  operation  of  law  and  classified  as 
moderate  or  serious  piu^uant  to  section 
188(a).  The  San  Joaquin  Valley  Planning 
Area  (now  under  the  SJVUAPCD),  the 
South  Coast  Air  Basin  (imder  the 
SCAQMD),  and  the  Coachella  Valley 
Planning  Area  (now  imder  the 
SCAQMD)  were  among  the  areas 
designated  nonattainment. 

On  February  8, 1993,  EPA  classified 
four  nonattainment  areas  as  serious 
nonattainment,  including  the  San 
Joaquin  Valley  Planning  Area,  the  South 
Coast  Air  Basin,  and  the  Coachella 
Valley  Planning  Area  in  58  FR  3334 
(January  1, 1993).  This  Federal  Register 
action  for  SCAQMD  excludes  the  Los 
Angeles  County  portion  of  the  Southeast 
Desert  AQMA,  otherwise  known  as  the 
Antelope  Valley  Region  in  Los  Angeles 
County,  which  is  now  imder  the 
jurisdiction  of  the  Antelope  Valley  Air 
Pollution  Control  District,  as  of  July  1, 
1997.2 


'  On  July  18,  1997  EPA  promulgated  revised  and 
new  standards  for  PM-10  and  PM-2.5  (62  FR 
38651).  EPA  has  not  yet  established  specific  plan 
and  control  requirements  for  the  revised  and  new 
standards.  This  action  is  part  of  California's  efforts 
to  achieve  compliance  with  the  1987  PM-10 
standards. 

^  The  State  has  recently  changed  the  names  and 
boundaries  of  the  air  basins  located  within  the 
southeast  Desert  Modified  AQMA.  Pursuant  to  State 
regulation,  the  Coachella-San  lacinto  Planning  Area 
is  now  part  of  the  Salton  Sea  Air  Basin  (California 
Code  of  Regulations,  Title  17,  60114):  the  Victor 
Valley/Barstow  Region  in  San  Bernardino  County 
and  the  Antelope  Valley  Region  in  Los  Angeles 
County  are  now  a  part  of  the  Mojave  Desert  Air 
Basin  (California  Code  of  Regulations,  Title  17, 
60109).  In  addition,  in  1996  the  California 
Legislature  established  a  new  local  agency,  the 
Antelope  Valley  Air  Pollution  Control  District,  to 
have  the  responsibility  for  local  air  pollution 


Section  189(a)  of  the  CAA  requires 
moderate  PM-10  nonattainment  areas  to 
adopt  reasonably  available  control 
measures  (RACM),  including  reasonably 
available  control  technology  (RACT)  for 
stationary  sources  of  PM-10.  Section 
189(b)  of  the  CAA  requires  serious 
nonattainment  areas  with  significant 
PM-10  sources  to  adopt  best  available 
control  measiues  (BACM),  including 
best  available  control  technology 
(BACT).  SCAQMD  and  SJVUAPCD  are 
serious  PM-10  nonattainment  areas. 
SCAQMD  has  not  identified  Open 
Burning  as  a  significant  PM-10  source 
in  their  PM-10  BACM  Plan,  so  EPA  will 
evaluate  the  SCAQMD  rules  against 
RACM  requirements.  If  the  SCAQMD 
BACM  Plan  should  be  disapproved, 
EPA  may  require  SCAQMD  to  submit 
additional  Open  Burning  provisions  to 
meet  BACM  requirements.  SJVUAPCD 
has  not  identified  Open  Burning  as  a 
non-significant  PM-10  source  in  their 
BACM  Plan,  so  EPA  will  evaluate  the 
SJVUAPCD  rule  against  RACM  and 
BACM  requirements.  However,  EPA 
may  identify  additional  BACM 
requirements  for  Open  Burning  upon 
review  of  the  SJVUAPCD  BACM  Plan  at 
a  later  date. 

In  response  to  section  110(a)  and  Part 
D  of  the  Act,  the  State  of  California 
submitted  many  PM-10  rules  for 
incorporation  into  the  California  SIP, 
including  the  rules  being  acted  on  in 
this  document.  This  document 
addresses  EPA's  proposed  action  for 
SJVUAPCD  Rule  4103,  Open  Burning, 
SCAQMD  Rule  444,  Open  Fires,  and 
SCAQMD  Rule  208,  Permit  for  Open 
Burning.  SJVUAPCD  Rule  4103  was 
amended  December  16, 1993,  submitted 
by  the  State  of  California  for 
incorporation  into  the  SIP  on  May  24, 
1994,  and  foimd  to  be  complete  on  July 
14, 1994,  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51,  appendix  V.^ 
SCAQMD  Rule  444,  was  amended 
October  2, 1987,  and  submitted  by  the 
State  of  California  for  incorporation  into 
the  SIP  on  March  23, 1988.  SCAQMD 
Rule  208  was  amended  January  5, 1990, 
submitted  by  the  State  of  California  for 
incorporation  into  the  SIP  on  May  13, 
1991,  and  found  to  be  complete  on  July 
10, 1991.  The  following  is  EPA's 
evaluation  and  proposed  action  for 
these  rules. 


planning  and  measures  in  the  Antelope  Valley 
Region  (California  Health  &  Safety  Code.  40406). 

'  EPA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26,  1991  (56  FR  42216). 


m.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
PM-10  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  foimd 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  EPA  must  also 
ensure  that  rules  are  enforceable  and 
strengthen  the  SIP  or  maintain  the  SIP's 
control  strategy. 

The  statutory  provisions  relating  to 
RACM  and  BACM  are  discussed  in 
EPA's  "General  Preamble,"  which  give 
the  Agency's  preliminary  views  on  how 
EPA  intends  to  act  on  STPs  submitted 
under  Title  I  of  the  CAA.  See  57  FR 
13498  (April  16, 1992),  57  FR  18070 
(April  28, 1992),  and  59  FR  41998 
(August  16, 1994).  In  this  proposed 
action,  EPA  is  evaluating  SCAQMD 
rules  to  determine  if  they  fulfill  the 
RACM  requirements  of  CAA  section 
189(a)  and  is  evaluating  SJVUAPCD 
rules  to  determine  if  they  fulfill  the 
BACM  requirements  of  CAA  section 
189(b). 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACM  and 
BACM  rules,  EPA  prepared  a  series  of 
technical  guidance  documents  on  PM- 
10  source  categories  (See  CAA  section 
190).  The  RACM  guidance  applicable  to 
these  rules  is  entitled,  "Appendix  C3 — 
Prescribed  Burning  Control  Measures" 
(57  FR  18072).  The  BACM  guidance 
applicable  to  these  rules  is  entitled, 
"Prescribed  Burning  Background 
Document  and  Technical  Information 
Dociunent  for  Best  Available  Control 
Measures'  (EPA-450/2-92-003). 

Submitted  SJVUAPCD  Rule  4103 
replaces  25  rules  in  the  existing  SIP  for 
the  eight  counties  that  now  comprise 
the  SJVUAPCD.  SJVUAPCD  Rule  4103 
regulates  open  burning  and  reduces  PM 
emissions.  Although  SJVUAPCD  Rule 
4103  strengthens  the  SIP  by  combining 
and  unifying  the  rules  of  eight  counties 
and  by  eliminating  the  exemption  for 
one-  and  two-family  dwellings  to  bum 
residential  rubbish,  EPA  has  determined 
that  SJVUAPCD  Rule  4103  does  not 
meet  the  requirements  of  RACM  and 
BACM  by  allowing  exemptions  for  eight 
burning  activities  that  could  be  limited 
to  Permissive-Bum  Days.  Rule  4103  also 
does  not  meet  the  requirements  of 
BACM  for  Prescribed  Burning 
(including  Agricultural  Burning,  Forest 
Management  Burning,  Range 
Improvement  Burning,  and  Wildland 
Vegetation  Management  Burning)  to 
require  burner  training,  to  require 
emission  reduction  techniques,  to 
require  a  smoke  management  plan,  and 
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to  reqxiire  the  second  level  of  smoke 
dispersion  evaluation  during  the  day 
(the  first  level  is  the  initial  evaluation  at 
the  begining  of  the  day). 

Submitted  SCAQMD  Rule  444 
regulates  open  burning  and  reduces  PM 
emissions.  On  July  6, 1982,  EPA 
approved  into  the  SIP  a  version 
SCAQMD  Rule  444,  Open  Fires,  that 
had  been  adopted  by  the  District  on 
October  2, 1981.  Although  the 
submitted  SCAQMD  Rule  444  will 
strengthen  the  SIP  by  requiring  an 
approved  implementation  plan  for 
WUdland  Vegetation  Management 
burning,  EPA  has  determined  that 
SCAQMD  Rule  444  does  not  meet  the 
requirements  of  RACM  for  Prescribed 
Burning,  because  the  rule  does  not  base 
approval  of  a  bum  on  an  evaluation  of 
an  airshed's  capacity  to  disperse  PM-10 
emissions  from  all  types  of  Open 
Burning  and  Prescribed  and  other  PM- 
10  sources,  to  encourage  burner  training 
by  offering  incentives,  and  to  encourage 
the  use  of  emission  reduction 
techniques  by  offering  incentives. 

There  is  currently  no  version  of  the 
SCAQMD  Rule  208,  Permit  for  Open 
Burning,  in  the  SIP.  Rule  208  requires 
a  written  permit  to  conduct  Op)en 
Burning  pursuant  to  SCAQMD  Rule  444, 
Open  Fires.  EPA  has  evaluated  the 
submitted  SCAQMD  Rule  208  and  has 
determined  that  it  is  consistent  with  the 
CAA,  EPA  regulations,  and  meets  the 
criteria  for  RACM  in  the  General 
Preamble.  EPA  proposes  full  approval  of 
SCAQMD  Rule  208  into  the  California 
SIP. 

A  detailed  list  of  rules  to  be  replaced 
and  a  discussion  of  rule  deficiencies  can 
be  foimd  in  the  Technical  Support 
Documents  for  SJVUAPCD  Rule  4103 
and  SCAQMD  Rule  444,  which  are 
available  from  the  U.S.  EPA's  Region  DC 
office. 

Because  of  the  above  deficiencies, 
EPA  cannot  grant  full  approval  of 
SJVUAPCD  Rule  4103  and  SCAQMD 
Rule  444  under  section  110(k)(3)  and 
part  D.  Also,  because  the  submitted 
rules  are  not  composed  of  separable 
parts  that  meet  all  the  applicable 
requirements  of  the  CAA,  EPA  cannot 
grant  partial  approval  of  the  rules  imder 
section  110(k)(3).  However,  EPA  may 
grant  a  limited  approval  of  the 
submitted  rules  under  section  110(k)(3) 
in  light  of  EPA's  authority  pursuant  to 
section  301(a)  to  adopt  regulations 
necessary  to  further  air  quality  by 
strengthening  the  SIP.  In  order  to 
strengthen  the  SIP,  EPA  is  proposing  a 
limited  approval  of  SJVUAPCD  Rule 
4103,  Open  Burning  and  SCAQMD  Ride 
444,  Open  Fires,  under  sections 
110(k)(3)  and  301(a)  of  the  CAA. 


At  the  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of 
SJVIJAPCD  Rule  4103  and  SCAQMD 
Ride  444,  because  they  contain 
deficiencies,  and,  as  such,  the  rules  do 
not  fully  meet  the  requirements  of  part 
D  of  the  Act.  Under  section  179(a)(2),  if 
the  Administrator  disapproves  a 
submission  under  section  llO(k)  for  an 
area  designated  nonattainment,  based 
on  the  submission's  failure  to  meet  one 
or  more  of  the  elements  required  by  the 
Act,  the  Administrator  must  apply  one 
of  the  sanctions  set  forth  in  section 
179(b)  unless  the  deficiency  has  been 
corrected  within  18  months  of  such 
disapproval.  Section  179(b)  provides 
two  sanctions  available  to  the 
Administrator:  Highway  funding  and 
offsets.  The  18-month  period  referred  to 
in  section  179(a)  will  begin  on  the 
effective  date  of  EPA's  final  limited 
disapproval.  Moreover,  the  final 
disapproval  triggers  the  Federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  It  should  be  noted 
that  the  rules  covered  by  this  limited 
disapproval  have  been  adopted  by 
SJVUAPCD  and  SCAQMD  and  are 
currently  in  effect  in  SJVUAPCD  and 
SCAQMD,  respectively.  EPA's  final 
limited  disapproval  action  will  not 
prevent  SJVUAPCD,  SCAQMD,  or  EPA 
bom  enforcing  these  rules. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 


B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  Stdte, 
local  or  tribal  government,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 


consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  bom 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866. and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantiy  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
diose  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
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summaiy  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jiuisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  because  SIP  approvals  imder 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  nde 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 


is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantiy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Particidate  matter.  Reporting  and 
recordkeeping  requirements. 

Authority:  U.S.C.  7401  et  seq. 

Dated:  March  22, 1999. 
Alexis  Strauss, 

Acting  Regional  Administrator,  Region  DC. 
(PR  Doc.  99-8949  Filed  4-9-99;  8:45  am] 
aaime  cooE  6560-50-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WA  68-n4»-b;  FRL-6322^] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Washington 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  to  the  particulate  matter  with 
an  aerodynamic  diameter  less  that  or 
equal  to  nominal  10  micrometers  (PM- 
10)  SIP  for  the  Spokane  PM-10 
nonattainment  area  submitted  by  the 
State  of  Washington  and  received  at 
EPA  on  March  2, 1999.  The  revision, 
makes  minor  revisions  to  two  sections 
of  the  Spokane  Coimty  Air  Pollution 
Control  Authority's  Regiilation  I,  Article 
IV.  The  SIP  revision  was  submitted  by 
the  State  to  satisfy  certain  Federal  Clean 
Air  Act  requirements  for  a  PM-10 
nonattainment  plan.  In  the  Final  Rides 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  State's  SIP  submittal  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  amendment 


and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  vn\l  be  withdrawn  and  all 
public  comments  received  vtrill  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
vdll  not  institute  a  second  comment 
period.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  in  vmting  by  May  12, 1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston, 
Environmental  Protection  Specialist 
(OAQ-107).  Office  of  Air  Quality,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  state  submittd  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours.  The  interested  persons  wanting 
to  examine  these  dociunents  shoidd 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  10,  Office  of  Air  Quality,  1200 
6th  Avenue,  Seattie,  WA  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Lauderdale,  Office  of  Air  Quality 
(OAQ-107),  EPA,  1200  6th  Avenue, 
Seattie,  WA  98101,  (206)  553-6511. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  rule  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Dated:  March  31, 1999. 
Chuck  Qarke, 

Regional  Administrator,  Region  10. 
[PR  Doc.  99-8943  Filed  4-9-99;  8:45  am) 
BHJJNO  CODE  65aO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

PA  068-1068b;  FRL-6322-^ 

Approval  and  Promulgation  of 
Implementation  Plana;  State  of  kma 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (Sn>) 
revision  submitted  by  the  state  of  Iowa 
on  August  12, 1998.  This  revision 
consists  of  routine  updates  to  Iowa 
Administrative  Code,  Chapters  20,  22, 
23,  24,  25,  29,  and  31.  Approval  of  this 
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SIP  revision  will  make  these  rule 
revisions  Federally  enforceable. 
In  the  final  rules  section  of  the 
Federal  Register,  EPA  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  nile.  If  no  relevant 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule    , 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  document.  Any  parties 
interested  in  commenting  on  this 
docxmient  should  do  so  at  this  time. 
■  DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  May  12, 
1999. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  A.  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPI.EMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  March  29. 1999. 
Dennis  Grams, 

Regional  Administrator,  Region  VH. 
(FR  Doc.  99-8941  Filed  4-9-99;  8:45  am] 
BNJJNG  CODE  6560-«0-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[GA-42-1-9908b;  FRL6321-2] 

Implementation  Plan  and 
Redeslgnatlon  Request  for  the 
Muscogee  County,  Georgia  Lead 
Nonattalnment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to 
simultaneously  approve  the  lead  state 
implementation  plan  (SIP)  and 
redesignation  request  for  the  Muscogee 
County,  Georgia  lead  nonattalnment 
area.  Both  plans  dated  September  28, 
1998,  were  submitted  by  the  State  of 


Georgia  for  the  purpose  of 
demonstrating  that  the  Muscogee 
County  area  has  attained  the  lead 
National  Ambient  Air  Quality  Standard 
(NAAQS).  In  the  final  rules  section  of 
this  Fedmd  Register,  the  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  the  direct  final  rule,  no 
furthw  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  May  12, 1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Kimberly  Bingham,  at 
the  EPA  Regional  Office  listed  below. 
The  interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  Mdth  the  appropriate 
office  at  least  24  hours  before  the 
visiting  day.  Copies  of  the  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW, 
Washington,  DC  20460 

U.S.  Environmental  Protection  Agency, 
Region  4,  Atlanta  Federal  Center,  Air, 
Pesticides,  and  Toxics  Management 
Division,  Air  Planning  Branch,  61 
Forsyth  Street,  Atlanta,  Georgia 
30303-3104. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Bingham  of  the  EPA  Region  4, 
Air  Planning  Branch  at  (404)  562-9038 
and  at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  For 
-    additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register 

Dated:  March  18, 1999. 
Nfichael  V.  Peyton, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  99-8945  Filed  4-9-99;  8:45  am] 

BILUNG  CODE  6S60-«0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-6321-6] 

National  OU  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorltiaa  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  for  partial 

deletion  of  the  French  Limited 

Superfund  Site  from  the  National 

Priorities  List. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency, 
Region  6  (EPA)  annoimces  its  intent  to 
delete  a  portion  of  the  French  Limited 
Superfund  Site  (Site)  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  action.  The  NPL 
constitutes  Appendix  B  of  40  CFR  part 
300,  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended,  42  U.S.C. 
9605.  This  partial  deletion  is  proposed 
in  accordance  with  40  CFR  300.425(e) 
and  the  Notice  of  Policy  Change:  Partial 
Deletion  of  Sites  Listed  on  the  National 
Priorities  List. 

This  proposal  for  partial  deletion 
pertains  to  all  portions  of  the  Site, 
excluding  shallow  groundwater,  where 
appropriate  response  actions  imder 
CERCLA  have  been  completed  (Site 
Deletion  Area).  The  Site  Deletion  Area 
consists  of  all  properties  located  within 
the  Site  boimdaries  but  does  not  include 
the  shallow  groundwater  beneath  the 
Site  (Excluded  Area).  The  Excluded 
Area  will  remain  on  the  NPL  and  is  not 
the  subject  of  this  partial  deletion. 
CERCLA  response  activities  will 
continue  in  the  Excluded  Area  through 
2006,  and  this  partial  deletion  will  not 
alter  or  abate  those  activities. 

This  proposal  for  partial  deletion  is 
based  on  the  determination  by  EPA  and 
the  State  of  Texas,  through  the  Texas 
Natxiral  Resource  Conservation 
Commission  (TNRCC),  that  all 
appropriate  actions  imder  CERCLA  have 
been  implemented  to  protect  human 
health  and  the  environment  and  that  no 
further  response  action  is  appropriate  in 
the  Site  Deletion  Area.  In  the  Site 
Deletion  Area,  extensive  sampling  and 
cleanups  have  been  completed  at  all 
surface  and  shallow  subsurface  areas 
that  had  contaminant  levels  above  the 
Record  of  Decision  (ROD)  criteria. 
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DATES:  The  EPA  will  accept  comments 
concerning  its  proposal  for  partial 
deletion  until  May  12, 1999. 
ADDRESSES:  Comments  may  be  mailed 
to:  Mr.  Donn  Walters,  Community 
Relations  Coordinator,  U.S.  EPA,  Region 
6  (6SF-P0),  1445  Ross  Avenue,  DaUas, 
Texas  75202-2733,  1-800-533-3508  or 
(214) 665-6483. 

Information  Repositories: 
Comprehensive  information  on  the  Site 
as  well  as  information  specific  to  this 
proposed  partial  deletion  is  available  for 
review  at  EPA's  Region  6  office  in 
Dallas,  Texas.  The  Administrative 
Record  and  the  Deletion  Docket  for  this 
Site  are  maintained  in  EPA's  Region  6 
Library  and  are  available  for  viewing 
and  copying.  The  address  for  Region  6 
Library  office  is:  U.S.  EPA,  Region  6, 
Library,  12th  Floor  (6MD-n),  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
(/14)  665-6424  or  665-6427,  (214)  665- 
2146  (FAX). 

Hours  of  operation,  excluding 
holidays:  Monday — Friday  8  a.m.-4:30 
p.m. 

The  administrative  record  and 
information  specific  to  this  proposal 
also  are  available  for  viewing  at  the 
French  Limited  Superfund  Site 
information  repositories  located  at: 
Crosby  Branch  Library,  135  Hare  Road, 
Crosby,  Texas  77532,  (713)  328-3535. 

Hours  of  operation,  excluding 
holidays: 

Monday  12  p.m.-8  p.m. 
Tuesday-Thursday  10  a.m.-6  p.m. 
Friday  1  p.m.-6  p.m. 
Saturday  10  a.m.-2  p.m. 

Texas  Natural  Resource  Conservation 
Commission:  12118  North  IH  35, 
Technical  Park  Center,  Room  190, 
Building  D,  Austin,  Texas  78753,  (512) 
239-2920. 

Hours  of  operation,  excluding 
holidays:  Monday — Friday  8  a.m.-5 
p.m..  Rice  University,  Fondren  Library, 
Government  Publications,  6100  South 
Main,  Houston,  Texas  77005.  (713)  527- 
4800 

Hours  of  operation,  excluding 
holidays:  Monday-Thursday  7  a.m.-2 
a.m. 

Friday  7  a.m.-lO  p.m. 

Saturday  9  a.m.-lO  p.m. 

Sunday  11  a.m.-2  a.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ernest  R.  Franke,  Project  Manager,  U.S. 

EPA,  Region  6  (6SF-AP),  1445  Ross 

Avenue,  Dallas.  Texas  75202-2733, 

(214) 665-8521. 

SUPPLEMENTARY  INFORMATION: 
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II.  NFL  Deletion  Criteria 

III.  Deletion  Procedures 


rV.  Basis  for  Intended  Partial  Site  Odetion 

Appendix  A — National  Priorities  List 
Deletion  Docket — ^French  Limited  Superfiind 
Site 

Appendix  B — Site  Coordinate  Boundarii 
French  Limited  Superfund  Site,  Ctoaby, 
Texas 

L  Introduction 

The  EPA  Region  6  annoimces  its 
intent  to  delete  a  portion  of  the  French 
Limited  Superfund  Site,  Crosby,  Harris 
County,  Texas,  from  the  NPL,  which 
constitutes  Appendix  B  of  the  NCP,  40 
CFR  part  300,  and  requests  conmients 
on  this  proposal  for  partial  deletion. 

This  proposal  for  partial  deletion 
pertains  only  to  the  Site  Deletion  Area 
defined  herein  to  consist  of  all  portions 
of  the  Site,  excluding  shallow 
groundwater,  where  CERCLA  response 
activities  have  been  completed,  llie  Site 
Deletion  Area  is  the  triangular  22.481- 
acre  tract,  including  the  former  eight- 
acre  waste  lagoon,  located  immediately 
east  of  the  intersection  of,  and  boimded 
on  two  sides  by,  old  U.S.  Highway  90 
and  Gulf  Pump  Road  near  Crosby, 
Texas. 

The  Excluded  Areas  of  the  Site  that 
will  remain  on  the  NPL  and  are  not  the 
subject  of  this  partial  deletion  are 
defined  herein  to  consist  of  the  shallow 
aquifer  (Si  and  INT  units)  that  is 
imdergoing  natural  attenuation  beneath 
the  Site.  CERCLA  response  activities 
will  continue  in  the  Excluded  Area.  The 
NPL  is  a  list  maintained  by  EPA  of  sites 
that  EPA  has  determined  present  a 
significant  risk  to  public  health  or  the 
environment.  Pursuant  to  40  CFR 
300.425(e)(3),  "AH  releases  deleted  from 
the  NPL  are  eligible  for  further  Fund- 
financed  remedial  actions  should  future 
conditions  warrant  such  action." 

The  EPA  will  accept  comments 
concerning  its  intent  for  partial  deletion 
for  30  days  after  publication  of  this 
dociunent  in  the  Federal  Register  and  a 
newspaper  of  record. 

Section  II  of  this  dociunent  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
rV  discusses  the  history  of  the  Site  and 
explains  how  the  Site  meets  the  deletion 
criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL. 
In  accordance  with  40  CFR  300.425(e), 
sites  may  be  deleted  from  the  NPL 
where  no  further  response  is 
appropriate  to  protect  public  health  or 
the  environment.  In  making  such  a 
determination  pursuant  to  §  300.425(e), 
EPA  will  consider,  in  consultation  witii  • 


the  State,  whether  any  of  the  following 
criteria  have  been  met: 

(a)  Section  300.425(e)(l)(i): 
"Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required;" 

(b)  Section  300.425(e)(l)(ii):  "All 
appropriate  Fund-financed  response 
under  CERCLA  has  been  implemented, 
and  no  further  response  action  by 
responsible  parties  is  appropriate;  or" 

(c)  Section  300.425(e)(l)(iii):  "The 
remedial  investigation  has  shown  that 
the  release  poses  no  significant  threat  to 
public  health  or  the  environment  and, 
therefore,  taking  of  remedial  measures  is 
not  appropriate." 

A  partial  deletion  of  a  site  from  the 
NPL  does  not  affect  or  impede  the  EPA's 
ability  to  conduct  CERCLA  response 
activities  at  areas  not  deleted  and 
remaining  on  the  NPL.  In  addition, 
deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  affect  the  liability  of 
responsible  parties  or  impede  agency 
efforts  to  recover  costs  associated  with 
response  efforts. 

m.  Deletion  Procedures 

Deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  itself  create,  alter,  or 
revoke  any  person's  rights  or 
obligations.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  EPA  management. 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  §  300.425(e) 
of  the  NCP  has  been  met,  EPA  may 
formally  begin  deletion  procedures.  The 
following  procedtues  were  used  for  the 
intended  deletion  of  the  Site  Deletion 
Area  from  the  NPL: 

(1)  The  EPA  consulted  with  the  State 
of  Texas  on  this  proposed  partial 
deletion  from  the  NPL  prior  to 
developing  this  notice  of  intent  for 
partial  deletion. 

(2)  The  EPA  provided  the  State  of 
Texas  at  least  30  working  days  for 
review  of  this  notice  of  intent  for  partial 
deletion  prior  to  its  publication  in  the 
Federal  Register,  and  the  State  of  Texas, 
through  the  TNRCC,  concurred  with  this 
proposed  partial  deletion  decision. 

(3)  ConcurrenUy  with  publication  of 
this  notice  of  intent  for  partial  deletion, 
a  dociunent  is  being  published  in  a 
newspaper  of  record  and  is  being 
distributed  to  appropriate  federal,  state, 
and  local  officials,  and  other  interested 
parties.  Both  notices  aimoimce  a  30  day 
public  conunent  period  concerning  this 
proposed  partial  deletion,  which 
commences  on  the  date  of  publication  of 
this  document  in  the  Federal  Register 
and  a  newspaper  of  record. 

(4)  The  EPA  has  placed  copies  of 
information  supporting  the  proposed 
partial  deletion  in  the  information 
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repositories  listed  above,  which 
information  is  available  for  public 
inspection  and  copying.  The  notice  in  a 
newspaper  of  record  also  announces  the 
availability  of  this  notice  of  intent  for 
partial  deletion.  The  public  is  asked  to 
comment  on  the  EPA's  proposal  to 
delete  the  Site  Deletion  Area  from  the 
NPL.  All  critical  documents  needed  to 
evaluate  EPA's  decision  are  listed  on  the 
Deletion  Docket  and  are  available  for 
review  and  copying  at  the  information 
repositories. 

(5)  Upon  completion  of  the  30  day 
public  comment  period,  the  EPA  will 
evaluate  the  comments  and  all  new  data 
submitted  before  issuing  a  final  decision 
on  the  proposed  partial  deletion.  The 
EPA  will  prepare  a  Responsiveness 
Sxunmary  that  will  address  concerns 
presented  by  comments  and  new  data 
and  respond  to  each  significant 
comment  and  all  significant  new  data 
submitted  during  the  comment  period. 
Such  Responsiveness  Summary  will  be 
included  in  the  final  partial  deletion 
package.  Members  of  the  public  are 
encouraged  to  contact  the  EPA  to  obtain 
a  copy  of  the  Responsiveness  Summary. 

(6l  If,  after  review  of  all  public 
comments,  the  EPA  determines  that  the 
partial  deletion  from  the  NPL  is 
appropriate,  the  EPA  will  publish  a  final 
notice  of  final  partial  deletion  in  the 


Federal  Register.  The  deletion  of  the 
Site  Deletion  Area  does  not  actually 
occiu'  imtil  a  final  notice  of  partial 
deletion  is  published  in  the  Federal 
Register.  The  EPA  will  place  the  final 
partial  deletion  package  in  the 
information  repositories  listed  above 
once  the  final  notice  of  partial  deletion 
has  been  published  in  the  Federal 
Register. 

IV.  Basis  for  Intended  Partial  Site 
Deletion 

The  following  provides  the  EPA's 
rationale  for  deletion  of  the  Site 
Deletion  Area  from  the  NPL  and  EPA's 
finding  that  the  criterion  in  40  CFR 
300.425(e)(l)(i)  has  been  satisfied. 

Background 

The  French  Limited  Site  is  a  22.5- 
Sacre  tract  of  land  located  adjacent  to 
Highway  US-90  in  eastern  Harris 
Coimty,  Texas,  about  20  miles  northeast 
of  Houston.  The  Site  is  approximately 
triangular  in  shape.  The  Site  is  in  the 
floodplain  of  the  San  Jacinto  River,  an 
area  that  was  extensively  used  for  sand 
mining  in  the  1950s  and  1960s. 

During  the  period  of  1966  through 
1971,  the  Site  was  permitted  by  the 
State  of  Texas  to  accept  industrial  waste 
material.  About  80  million  gallons  of 
waste  material,  generated  by  Houston 


area  responsible  parties,  were  disposed 
in  the  main  waste  lagoon  creating 
300,000  cubic  yards  of  contaminated 
sludges  and  soils.  Some  neutralization 
was  done  in  1971  and  1972,  and  the  Site 
was  closed  to  receiving  wastes  in  1973. 

The  main  waste  lagoon  at  the  French 
Site  was  an  abandoned  sand  pit, 
consisting  of  about  eight  acres  with  an 
average  water  depth  of  about  20  to  25 
feet,  ilie  Site  also  included  a  drainage 
"slough"  adjacent  to  the  main  pit  that 
periodically  received  contaminants  that 
were  washed  out  of  the  lagoon  during 
flooding  events.  A  shallow  aquifer  was 
contaminated  beneath  the  Site  to  a 
depth  of  approximately  50  feet  and 
extended  laterally  ofisite  approximately 
600  feet. 

Overview  of  Regulatory  Activities 

After  Site  closiire  in  1973,  a  series  of 
regulatory  activities  occurred  which 
defined  the  remedial  action  objectives 
and  implementation  schedule  for  the 
French  Limited  Site.  In  1981  the  Site 
was  listed  on  the  NPL  and  triggered 
emergency  actions,  engineering  studies, 
and  regulatory  enforcement  actions 
(including  a  ROD  and  a  consent  decree 
(CD)],  remedial  action  construction,  and 
operations.  A  chronological  summary  of 
these  activities  is  presented  in  Table  1. 


Date 


1984-1987 


1988 


1989 


1990 


1990-1991 


Table  1.— Summary  of  Regulatory  Activities 


1973  

1981  

1982-1984 


Activity 


1992-1993 


Site  closed  to  receiving  wastes 
Site  placed  on  NPL 

a.  EPA  and  State  conduct  Reme- 
dial Investigation/  Feasibility 
Study  (Rl/FS)  through  a  Cooper- 
ative Agreement. 

b.  Emergency  Removal  Action 
performed  by  EPA. 

Potentially  responsible  parties 
(PRPs)  conduct  Supplemental 
Rl/FS  and  Pilot  Studies. 

ROD  Issued.  Equipment  develop- 
ment testing. 

a.  Flood  Wall  constructed  around 
l{igoon.(June-Nov.). 

b.  EPA  Inspection  of  Constnjction 
of  floodwall. 

c.  Responsible  parties  conduct 
shallow  subsurface  soil  exca- 
vation and  slough  remediation 
under  AOC. 

a.  Corwent  Decree  between  EPA 
and  PRP  signed. 

a.  Lagoon  Facilities  designed  and 
constructed. 

b.  Aquifer  Facilities  designed  and 
constructed. 

c.  EPA  Inspection  of  Constmction 
of  lagoon. 

a.  Lagoon  Biorenrwdiation  Oper- 
ation. 


Comments 


Renraval  Action  was  necessary  to  stabilize  lagoon  dikes  and  replace- 
ment  of  sludges  released  durir>g  flood  event. 


Pilot  studies  demonstrate  bioremediation  will  be  effective. 

In  situ  bioremediation  selected  as  remedy  for  lagoon:  Clean-up  levels 
established  for  lagoon  and  groundwater. 

Sheet-pile  wall  constmcted  around  lagoon  earlier  than  planned  in  re- 
sponse to  flood.  Work  done  under  AOC. 


Both  lagoon  and  aquifer  system  designed  and  constnjcted  under  one 

construction  package. 
Construction  Completed:  December  1991. 


Lagoon  remediation  is  now  complete.  EPA  issued  the  Certifnation  of 
Completkm  for  Lagoon  Remediatton  in  May  1995. 
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Table  1.— Summary  of  Regulatory  Activities— Continued 


Date 


Activity 


Comments 


1994  

1992-1995 


199&-2005 


200e-2025 


b.  EPA  Oversight  and  Split  Sam- 
pling for  Remediation 
Verification. 

c.  EPA  approval  of  Site  Remedi- 
ation Report:  Part  A  (Lagoon). 

Preliminary  Site  Close  Out  Report 


a.  Aquifer  In  situ  Bioremediation, 
Extraction,  and  Treatment  Oper- 
ations and  Maintenance. 

b.  EPA  Oversight  for  Remediation 
Verification. 

a.  EPA  approval  of  Site  Remedi- 
ation Report:  Part  B  (Aquifer). 


b.  Site  Closure  Plan  approved 
March  1996. 

c.  EPA  prepares  Final  Close  Out 
Report  and  Notice  of  Intent  for 
Deletion  from  ttie  NPL. 

Natural  attenuation  of  groundwater 
remediation  and  post  ctosure 
monitoring.  Five-Year  reviews 
wiN  be  pefformed  in  1999  and 
2004. 

Begin  compliance  rrKxiitoring  for 
Vne  remaining  20  years  of  post 
closure  monitoring.  Five-Year 
reviews  will  be  performed  in 
2009,  2014,  2019,  and  2024. 


Preliminary  Site  Close  Out  Report  documents  that  construction  activi- 
ties for  the  site  have  been  completed  in  acScordance  with  OSWER 
Directive  9320.2-06. 

Operation  of  active  aquifer  remediation  system  was  completed  De- 
cember 1995.  Natural  Attenuation  Modeling  Report  finalized  De- 
cember 1995. 


Active  aquifer  remediation  complete.  EPA  issued  the  Certificate  of 
Completion  for  the  Active  Aquifer  Remediation.  EPA  will  prepare 
final  deletion  document  upon  successful  attainment  of  groundwater 
cleanup  criteria. 


Groundwater  monitoring  will  track  natural  attenuation  progress.  FLTG 
will  prepare  periodic  groundwater  summaries  and  evaluations  (See 
Site  Closure  Plan  for  specific  deliverables). 


Groundwater  monitoring  ensures  continued  protection  of  human 
health  and  the  environment.  The  groundwater  monitoring  results 
will  be  summarized  in  reports  to  be  submitted  to  EPA  and  TNRCC 
(See  Site  Closure  Plan  for  specific  deliverables). 


Record  of  Decision 

The  components  of  the  selected 
remedy  defined  in  the  Record  of 
Decision  are  as  follows: 

(a)  The  primary  component  of  the 
selected  remedy  for  French  Limited  is  in 
situ  biological  treatment  of  the  sludges 
and  contaminated  soils  in  the  lagoon 
onsite. 

(b)  The  contaminated  groimdwater 
will  be  recovered  and  treated  during 
implementation  of  the  in  situ  biological 
treatment  process.  Groimdwater 
recovery  and  treatment  will  continue 
imtil  modeling  shows  that  a  reduction 
in  the  concentration  of  volatile  organics 
to  a  level  which  attains  the  10  -^  Human 
Health  Criteria  can  be  achieved  through 
natural  attenuation  in  10  years  or  less. 

(c)  Surface  water  £rom  the  lagoon  will 
be  treated  to  at  least  the  Texas  siirface 
water  quality  standards  for  San  Jacinto 
River  Segment  1001. 

(d)  Residues  generated  from  the 
treatment  process  will  be  stabilized  to 
prevent  leachate  generation  and  used  as 
backfill  in  the  lagoon.  The  remaining 
lagoon  volume  will  be  backfilled  with 
clean  soil.  The  surface  will  then  be 
graded  to  promote  drainage  away  from 
the  Site. 

(e)  The  final  component  of  the  remedy 
involves  post-closure  monitoring  of  the 


upper  and  lower  aquifers  for  a  period  of 
30  years.  Post-closure  monitoring  is 
required  imder  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 

Consent  Decree 

In  autumn  1988  and  spring  1989,  EPA 
negotiated  a  consent  decree  (CD)  with 
FLTG,  Inc.  (FLTG)  to  conduct  the 
remedy  established  in  the  1988  ROD. 
The  CD  was  effective  in  March  1990. 

The  first  deliverable  by  FLTG 
pursuant  to  the  CD  was  a  remedial 
action  plan  (RAP)  that  established  the 
design,  construction  and  operations 
planning,  and  schedule  requirements  to 
meet  the  obligations  of  the  CD.  FLTG 
contracted  ENSR  Corporation  to  prepare 
the  RAP  and  the  subsequent  design 
packages  for  the  remedial  action.  The 
final  approved  RAP  was  submitted  to 
EPA  in' October  1990. 

A  simmiary  of  the  implementation  of 
the  selected  remedy  and  criteria  for  the 
lagoon,  aquifer,  and  sur&ce  water  is 
presented  in  the  following  subsections. 

Lagoon 

The  primary  component  of  the 
selected  remedy  for  the  French  Site  was 
in  situ  biological  treatment  of  the 
sludges  and  contaminated  soils  in  die 
lagoon.  The  concentrations  of 
contaminants  in  the  sludges  and  soils 


were  reduced  to  a  1x10  ^  excess  cancer 
risk  that  was  tracked  by  the  compounds 
and  remediation  standards  shown  in 
Table  2: 

Table  2.— Lagoon  Sludge/Soil 
Clean-Up  Standards 


Compound 

Remediation 

standard, 

ppni 

Benzene  

Benzo(a)Pyrene 

Vinyl  Chloride  ~ 

PCB(Total)  .„ 

Arsenic 

14 

9 

43 

23 

7 

*  parts  per  miHion. 

The  biomass  generated  during  the 
biological  treatment  process  was 
stabiUzed  in  place  and  the  remaining 
lagoon  volume  was  backfilled  with 
approximately  15  to  20  feet  of  clean  soil. 
The  surface  was  graded  to  promote 
drainage  away  from  the  Site. 

The  completion  of  the  lagoon 
remediation  is  documented  in  the  Site 
Remediation  Summary  Report:  Part  A, 
Lagoon  Rmnediation  Verification,  May 
1995. 

Aquifer/Groundwater 

The  contaminated  groundwater  was 
recovered  and  treated  in  an  above- 
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ground  biological  treatment  facility. 
FLTG  enhanced  aquifer  and 
groundwater  remediation  with  the 
injection  of  oxygen  and  nutrients  to 
stimulate  subsurface  in  situ  biological 
treatment  processes.  Active 
groundwater  recovery  and  treatment 
operations  continued  until  computer 
modeling  showed  that  aquifer 
remediation  goals  could  be  met  through 
natural  attenuation  within  10  years  of 
system  shut-off.  Aquifer  remediation 
goals  are  Maximiun  Concentration 
Levels  (MCLs)  or  the  1x10-*  Human 
Health  Criteria  at  the  Site  boundary.  The 
active  aquifer  remediation  system  was 
shut  off  in  December  1995.  The 
completion  of  the  active  aquifer 
remediation  is  documented  in  the  Site 
Remediation  Summary  Report:  Part  B 
Active  Aquifer  Verification,  March 
1996. 

Surface  Water 

Surface  water  from  the  lagoon  was 
treated  to  at  least  the  Texas  surface 
water  quality  standards  for  San  Jacinto 
River  Segment  1001  as  specified  in  the 
remedial  action  plan. 

Post-Closure  Monitoring 

The  final  component  of  the  remedy 
involves  post-closure  monitoring  of  the 
upper  and  lower  aquifers  for  a  pefiod  of 
30  years.  Post-closure  monitoring  is 
required  under  RCRA.  The  French 
Limited  Site  closure  plan  was 
completed  and  approved  by  EPA  in 
March  1996.  The  post-closure 
monitoring,  as  described  in  the  plan, 
consists  of  10  years  of  progress 
monitoring  and  20  years  of  compliance 
monitoring.  During  the  progress 
monitoring,  13  wells  in  the  Si  imit  and 
18  wells  in  the  INT  imit  will  be  sampled 
and  analyzed  for  indicator  compounds 
to  evaluate  natural  attenuation  progress. 

During  the  20-year  compliance 
monitoring  program,  six  wells  in  the  Si 
imit  and  eight  wells  in  the  INT  unit  will 
be  sampled  and  analyzed  for  indicator 
compounds.  In  addition,  several  wells 
will  monitor  the  gradient  inside  and 
outside  the  lagoon  sheet-pile  wall. 

Community  Involvement 

The  EPA  has  the  lead  responsibility 
for  community  involvement  activities 
with  TNRCC  assistance.  Meetings  with 
the  surroimding  communities 
(Riverdale,  Crosby,  and  Barrett  Station) 
were  held  by  both  EPA  and  FLTG  on  a 
periodic  basis  to  explain  the  ongoing 
response  actions.  The  community 
relations  plan  was  finalized  in  August 
1989. 

A  community  meeting  was  held  at  the 
Crosby  High  School  on  February  11, 
1988,  to  present  the  preferred  remedial 


alternatives  as  described  in  the 
proposed  plan.  The  public  comment 
period  ran  from  January  25,  1988, 
through  February  23, 1988.  Several  fact 
sheets  were  prepared  by  EPA  before  and 
after  the  ROD,  administrative  order,  and 
CD  were  signed.  There  was  a  public 
comment  period  associated  with  the 
lodging  of  the  CD  with  the  federal  court. 
EPA  also  issued  press  releases  to  local 
newspapers  and  has  issued  notices  that 
the  contents  of  the  administrative  record 
are  available  in  four  designated 
repositories  for  public  review  and 
copying.  EPA  and  TNRCC  conducted  an 
open  house  in  May  1995,  to  inform  the 
residents  and  local  officials  of  the 
progress  regarding  the  completion  of  the 
remedial  actions  at  the  Site.  lihiring  the 
public  comment  period  for  this 
proposed  partial  deletion,  EPA  and 
TNRCC  will  conduct  an  open  house 
meeting  in  Crosby,  Texas,  to  answer 
questions  and  receive  public  comments. 

In  addition  to  these  public  meetings 
and  fact  sheets,  EPA,  TNRCC,  and  FLTG 
prepared  routine  publications  of 
progress,  maintained  a  24-hour 
telephone  hot  line,  participated  in 
community  response  projects, 
conducted  group  tours  and  technical 
seminars,  and  provided  other 
conununity  outreach  programs. 

Site  Inspections 

Beginning  in  1987,  EPA  and  TNRCC 
conducted  monthly  inspections  of  the 
Site,  which  was  being  cleaned  up  by  the 
responsible  parties.  On  February  14, 
1996,  EPA  conducted  an  inspection  of 
the  Site  including  the  former  waste 
lagoon  and  aquifer  remediation  system. 
EPA  determined  that  the  remedial 
action  performed  in  the  Site  Deletion 
Area  was  successful  in  protecting  public 
health  and  the  environment.  Therefore, 
except  for  the  Excluded  Area,  all 
appropriate  response  actions  have  been 
completed  in  the  surface  and  subsurface 
soils. 

Conclusions 

In  the  Excluded  Area,  a  10-year 
period  of  natural  attenuation,  following 
four  years  of  extraction,  treatment,  and 
in  situ  bioremediation  of  the  shallow 
aquifer,  is  part  of  the  30-year  post 
closure  monitoring  as  described  in  the 
ROD.  The  active  groxmdwater 
remediation  operations  continued  until 
computer  modeling  showed  that  aquifer 
remediation  goals  (as  specified  in  the 
ROD)  could  be  met  through  natural 
attenuation  within  10  years  of  system 
shut-off.  System  shut-off  occurred 
December  15, 1995.  The  analysis 
supporting  system  shut  down  is 
documented  in  the  Natiual  Attenuation 
Modeling  Report  dated  December  1995. 


Diiring  the  10-year  (or  less)  natural 
attenuation  phase  of  remediation, 
progress  monitoring  will  be  performed 
at  selected  groundwater  wells  to 
confirm  the  computer  modeling 
predictions.  FLTG  will  continue  to 
collect  and  analyze  groimdwater  from 
groimdwater  monitoring  wells  at 
selected  locations  at  the  Site.  Upon 
successful  achievement  of  aquifer 
cleanup  criteria,  EPA  will  initiate  full 
deletion  of  the  Site  bom  the  NPL  and 
the  FLTG  will  conduct  post-closure 
monitoring  activities  for  an  additional 
20  years  to  ensure  protectiveness  of  the 
remedy.  Pursuant  to  the  NCP,  five-year 
reviews  will  be  required  for  the  Site 
Deletion  Area  and  the  Excluded  Area. 
The  first  five-year  review  was  performed 
by  EPA  in  December  1994.  Five-year 
reviews  will  be  required  in  years  1999, 
2004,  2009,  2014,  2019,  and  2024. 

All  EPA  completion  requirements  for 
the  Site  Deletion  Area  have  been  met. 
Specifically,  confirmatory  sampling  has 
verified  that  the  surface  and  shallow 
subsurface  soils  cleanup  criteria 
specified  in  the  ROD  have  been 
achieved  at  remediated  locations  within 
the  Site  Deletion  Area. 

The  Site  Deletion  Area  will  remain 
eligible  for  future  Fund-financed 
response  actions  if  future  conditions 
warrant  such  action.  Fiulhermore,  this 
proposed  partial  deletion  does  not  alter 
the  status  of  the  Excluded  Area  which 
are  is  not  being  deleted  and  which  will 
remain  on  the  NPL. 

The  EPA,  with  concurrence  of  the 
State  of  Texas,  has  determined  that  all 
appropriate  CERCLA  response  actions 
have  been  completed  at  the  Site 
Deletion  Area.  Therefore.  EPA  makes 
this  proposal  to  delete  that  portion  of 
the  Site  bom  the  NPL. 

Dated:  Mareh  31. 1999. 
Jerry  CliCford, 

Acting  Regional  Administrator,  Region  6. 

Appendix  A — National  Priorities  List 
Deletion  Docket — ^French  Limited 
Superfund  Site 

•  Remedial  Investigation  Report,  April 
1985 

•  1986  Field  Investigation  and  Supplement 
Remedial  Investigation  Report,  December 
1986 

•  Feasibility  Study  Report,  March  1987 

•  In  Situ  Bioremediation  Demonstration 
Report,  November  1987 

•  EPA  Superfund  Record  of  Decision: 
French  Limited,  Texas.  March  24,  1988. 

•  1988  Slough  Investigation  Report, 
October  1988 

•  United  States  of  America  vs.  French 
Limited  Inc.  et  al:  Consent  Decree  Number 
H-89-2544.  March  1989. 

•  Flood  and  Migration  Control  Wall  Design 
Report,  August  1989 
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•  North  Pit  Remediation  Report,  November 
1989 

•  Installation  Report  for  Flood  and 
Migration  Control  Wall,  January  1990 

•  Remedial  Action  Plan  by  ENSR 
Consulting  Inc.,  FLTG,  Inc.,  September  1990. 

•  Bioremediation  Facilities  Design  Report 
by  ENSR  Consulting  Inc.,  FLTG,  Inc.,  May 
1991. 

•  Shallow  Aquifer  and  Subsoil 
Remediation  Facilities  Design  Report 
prepared  by  FLTG,  Inc.,  July  1991. 

•  1992, 1993,  and  1994  Annual 
Groundwater  Sampling  and  Comparison 
Reports  prepared  by  CH2M  HILL,  1993, 1994, 
and  1995. 

•  1992, 1993,  1994,  and  1995  Annual  GW 
Sampling  and  Analysis  Reports  prepared  by 
FLTG,  Inc. 

•  Cell  E  Remediation  Verification  Report 
by  FLTG,  Inc.,  December  1992. 

•  Quality  Assurance  Validation  of  Cell  E 
Subsoil  Remediation  Verification  Samples  by 
Flory  Environmental  Consultants,  FLTG,  Inc., 
February  15, 1993. 


•  EPA  Cell  E  Remediation  Verification 
Report,  May  1993. 

•  Quality  Assurance  Validation  of  Cell  D/ 
F  Remediation  Verification  Samples  and 
Quality  Assurance  Report  by  FLTG,  Inc., 
January  20,  1994. 

•  Superfund  Preliminary  Site  Close  Out 
Report  prepared  by  EPA  September  1994 

•  Aquifer  Remediation  System, 
Refinements,  and  Enhancement  Reports 
prepared  by  FLTG,  Inc.,  October  1994. 

•  DNAPL  Study,  Remedial  Alternative 
Selection  and  Feasibility  Design  Rep>ort 
prepared  by  Applied  Hydrology  Associates, 
Inc.,  November  1994. 

•  EPA,  First  Five-Year  Review  (Type  la), 
CERCLIS  TXD-980514814,  December  1994. 

•  EPA  Split  Sampling  and  Analysis  for 
Cell  D/F,  April  1995. 

•  Site  Remediation  Summary  Report:  Part 
A,  Lagoon  Remediation  Verification,  EPA, 
May  1995. 

•  INT-11  DNAPL  Area  Cutoff  Wall 
Installation  and  Permeability  Certification 


Report  prepared  by  Applied  Hydrology 
Associates,  August  1995. 

•  Natural  Attenuation  Modeling  Report 
prepared  by  Applied  Hydrology  Associates, 
Inc.,  December  1995. 

•  Remediation  Summary  Report:  Part  B, 
Active  Aquifer  Verification  prepared  by 
FLTG.  Inc.  in  March  1996. 

•  Site  Closure  Plan,  French  Limited  Project 
prepared  by  Southwestern.  Environmental 
Consulting,  Inc.,  March  1996. 

•  Superfund  Site  Closeout  Report  prepared 
by  EPA,  April  1996. 

Appendix  B — Site  Coordinate 
Boundaries — French  Limited 
Superfund  Site,  Crosby,  Texas 

The  proposed  partial  deletion  of  the 
French  Limited  Superfund  Site  is  described 
by  the  latitude  and  longitude  coordinate 
points  as  shown  on  the  attached  map  of 
Appendix  B.  The  Geographic  Coordinates  are 
DMS  units  with  NAD27  Datum  as  follows: 


Map  point  no. 

Latitude 

Longitude 

1 

N  29°52'46.87"  

W  95°04'45  57" 

2 

N  29''52'54.97"  „ 

W  95°04'20  57" 

3.  : 

N  29°52'46.99"  ,. 

W95°04'15  20" 

[FR  Doc.  99-8781  Filed  4-12-99;  8:45  am] 

BILLING  CODE  6S60-50-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3100, 3106, 3130,  and 
3160 

[AA-61 0-08-411 1-241 0] 

RIN  1004-AC54 

OH  and  Gas  Leasing;  Onshore  Oil  and 
Gas  Operations 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Proposed  rule;  extension  of 
public  comment  period. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  extending  the 
public  comment  period  for  the  oil  and 
gas  drainage  proposed  rule  published  in 
the  Federal  Register  on  January  13, 
1998,  (63  FR  1936).  A  notice  to  reopen 
the  comment  period  was  published  in 
the  Federal  Register  on  December  3, 
1998,  (63  FR  66776)  and  corrected  on 
Jan.  13,  1999  (64  FR  2166).  This 
extension  is  in  response  to  requests  that 
additional  time  is  needed  to  complete 
consultations  on  the  issue  of 
applicability  of  the  proposed  rule  to 
Tribal  and  individual  Indian  oil  and  gas 
leases. 


DATES:  Submit  comments  on  or  before 
June  4, 1999.  BLM  may  not  necessarily 
consider  comments  received  after  this 
time  in  developing  the  final  rule. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  by  any 
one  of  several  methods.  You  may  mail 
comments  to  the  Bureau  of  Land 
Management,  Administrative  Record, 
1849  "C"  Street,  NW,  Room  401LS, 
Washington,  DC  20240.  You  may  also 
comment  via  the  Internet  to 
WOComment@wo.blm.gov.  Please 
submit  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  "ATTN:  AC54"  and  your  name 
and  return  address  in  your  Internet 
message.  If  you  do  not  receive  a 
confirmation  fi-om  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  on  (202)  452-5030. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donnie  Shaw,  Fluid  Minerals  Group, 
Bvu-eau  of  Land  Management,  Mail  Stop 
401 LS.  1849  "C"  Street,  NW. 
Washington,  DC  20240;  telephone  (202) 
452-0340  (Commercial  or  FTS). 
Individuals  who  use  a 
telecommunication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  l-80O-«77-8339 
between  8  a.m.  and  8  p.m.,  Eastern 
Time,  Monday  through  Friday,  except 
holidays,  to  reach  the  above  iiiformation 
contact. 


Dated:  April  6, 1999. 
Sylvia  V.  Baca, 

Acting  Assistant  Secretary,  Land  and 

MineraFs  Management. 

[FR  Doc.  9&-9054  Filed  4-9-99;  8:45  am] 

BILUNG  CODE  4310-84-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7282] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  reqiiired  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  quaUfied  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
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publicatioQ  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
commuauty. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.' The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E..  Chief.  Hazards 
Study  Branch,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  commimity 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973.  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 


stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  EnTironinental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  for  Mitigation 
certifies  that  this  proposed  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevatiobs  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  imder  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 


September  30, 1993,  Regiilatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  imder  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subiects  in  44  CFR  Fait  67 

Administrative  practice  and 
procediu«,  Flood  insiu^nce,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— (AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp-..  p.  376. 

§67.4    [Amandedl 

2.  The  tables  pubUshed  imder  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 

CityAown/county 

Source  of  flooding 

Location 

#Deptti  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 

Existing 

Modified 

California 

San  Mateo  (City) 
San  Mateo 
County. 

San  Mateo  Creek  

Approximately  800  feet  downstream  of  J. 
Han  Clinton  Drive. 

Approximately  55  feet  upstream  of  B 

Cemto  Road. 
Approximately  1.600  feet  downstream  of 

divergence  from  San  Mateo  Creek. 
At  divergence  from  San  Mateo  Creek 

None 

None 
None 
None 

*7.0 

San  Mateo  Creek  Over- 
flow. 

*73 

•7.0 

•12.0 

Maps  are  available  for  inspection  at  ttie  City  of  San  Mateo  City  Hall,  330  West  20th  Avenue.  San  Mateo,  California. 

Send  comments  to  the  Honorable  Ame  Croce.  City  Manager.  City  of  San  Mateo.  330  West  20th  Avenue,  San  Mateo.  California  94403. 


Iowa 


Dallas  County  and 
Incorporated 
Areas. 


Little  Walnut  Creek  .. 

Walnut  Creek 

Raccoon  River 

North  Raccoon  River 


Approximately    3,200    feet    downstream 
from  County  Road  R-30. 

Approximateiy  6.650  feet  upstream  from 

County  Road  R-22. 

At  156th  Street 

Approximately  3.950  feet   upstream   o4 

230th  Street. 
Approximately  51 .000  feet  downstream  of 

County  Road  90  (at  County  boundary). 
Approximately   5,900  feet   upstream   of 

County  Road  R-16  (at  confluence  of 

North  and  South  Raccoon  Rivers). 
Approximately  400  feet  downstream  of 

Interstate  Highway  801 . 
Approximately  16.800  feet  upstream  of 

U.S.  Highway  169. 


None 


None 


*917 


•1.016 


None 

•913 

None 

•978 

None 

•833 

None 

•868 

None 

•868 

None 

•897 
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State 


CityAown/county 


Source  of  flooding 


Location 


#Deptti  in  feet  alaove 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing 


Modified 


Raccoon  River  Mill  Slougti 


None 


881 


None 


'890 


Approximately  2,300  feet  downstream  of 
Old  Wiscotta ,  Road  (at  downstream 
confluence  with  North  Raccoon  River). 

Approximately  4,200  feet  upstream  of 
U.S.  Highway  169  (at  upstream  corv 
fluence  with  North  Raccoon  River). 

Maps  are  available  for  inspection  at  the  Dallas  County  Planning  and  Zoning  Department,  Dallas  County  Courthouse,  801  Court  Street,  Adel, 
Iowa. 

Send  comments  to  TTie  Honorable  Julius  M.  Little,  Chairman,  Dallas  County  Board  of  Supervisors,  Dallas  County  Courthouse,  801  Court 
Street,  Adel.  Iowa  50003. 

Maps  are  available  for  inspection  at  the  City  of  Adel  City  Hall,  102  South  Tenth  Street,  Adel,  Iowa. 

Send  comments  to  The  Honorable  Tim  Peters,  Mayor,  City  of  Adel,  P.O.  Box  248,  Adel,  Iowa  50003. 

Maps  are  available  for  inspection  at  the  City  of  Van  Meter  City  Hall,  505  Grant  Street,  Van  Meter,  Iowa. 

Send  comments  to  The  Honorable  Jack  Rockwell,  Mayor,  City  of  Van  Meter,  P.O.  Box  160,  Van  Meter,  Iowa  50261. 

Maps  are  available  for  Inspection  at  the  City  of  Waukee  City  Hall,  410  Sixth  Street,  Waukee,  Iowa. 

Send  comments  to  The  Honorable  Don  Bailey,  Mayor,  City  of  Waukee,  P.O.  Box  847,  Waukee,  Iowa  50263. 


Missouri 


Raintree  Lake 


Just  west  of  Ward  Road 


Lee's  Summit 
(City),  Cass  and 
Jackson  Coun- 
ties. 

Maps  are  available  for  inspection  at  the  Community  Development  Office,  207  Southwest  Market,  Lee's  Summit,  Missouri. 

Send  comments  to  The  Honorable  Karen  R.  Messerii,  Mayor,  City  of  Lee's  Summit,  207  Southwest  Market,  Lee's  Summit,  Missouri  64063, 


*960 


Oregon 


Marion  County 
(Unincorporated 
Areas). 


Lake  Labish  Ditch 


Approximately  2,200  feet  downstream  of 
Burlington  Northern  Railroad. 


of 


127 


Approximately   50   feet   downstream 
Burlington  Northern  Railroad. 

Claggett  Creek  Backwater     area     along     tributary     to  *130 

Claggett  Creek,  from  approximately 
300  feet  upstream  of  Sieberg  Street 
(along  tributary  drainage)  to  approxi- 
mately 300  feet  due  west  of  the  inter- 
section of  Verda  Lane  Northeast  and 
Salem  Parkway. 

Pudding  River Just  upstream  of  Amdt  Road  and  the  None 

Marion-Clackamas  County  border. 
Just  downstream  of  the  Southem  Pacific  *99 

Railroad. 

Willamette  River  Approximately  5,000  feet  downstream  of  *105 

Newcomber  Road  (Extended). 
Approximately  2,500   feet   u^ream  of  *105 

Newcomer  Road  (Extended). 

Maps  are  available  for  inspection  at  the  City  of  Keizer  City  Hall,  930  Chemawa  Road  Northeast,  Keizer,  Oregon. 

Send  comments  to  The  Honorable  J.  R.  Bob  Newton,  Mayor,  City  of  Keizer,  P.O.  Box  21000,  Keizer,  Oregon  97307.  -^ 

Maps  are  available  for  inspection  at  the  Marion  County  Planning  Department,  3150  Lancaster  Drive  Northeast,  Salem,  OR. 

Send  comments  to  The  Honorable  Randy  Franke,  Chairman,  Marion  County  Board  of  Commissioners,  County  Courthouse,  100  High  Street 
Northeast,  Salem,  OR  97301 . 


None 


None 


•130 


•132 


♦95 


*99 


•104 


IDS 


Texas 


Midland  County 
and  Incorporated 
Areas. 


PlayaMI7  . 

PlayaMI8  . 
PlayaMI9  . 
Playa  MHO 
PlayaMIII 
Playa  MI21 
Playa  MI22 
Playa  MI23 
Playa  MI25 
Playa  MI27 
Playa  MI31 
Playa  MI32 
Playa  MI33 


None 

•2,852 

None 

•2.843 

None 

•2.846 

None 

•2,845 

None 

*2,859 

None 

•2.826 

None 

•2.825 

None 

•2,826 

None 

•2.809 

None 

•2.812 

None 

•2.812 

None 

•2.809 

None 

•2.807 
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State 


CityAown/county 


Source  of  flooding 


PlayaMI34  

PlayaMI38  

RayaMMO  

PlayaMMI   

PlayaMI42  

PlayaMI43  

RayaMI44  

PlayaMI46 

PlayaMWe  

PlayaMISO  

PlayaJAI  

P1ayaJA2  

PlayaJA3  :.._ 

PlayaJA4  

Playa  JA6  

PlayaJA?  

Playa  JA9  

Playa  JA10  

Playa  JA11  

PlayaJAHA 

PlayaJAI 2  

PlayaJAI 3  

PlayaJAI 5  

Playa  JA19  

Playa  JA23  

Playa  SC3  

Playa  SC6  

Playa  SC10  

Playa  sen  

Unnamed  Playa  . 

Unnamed  Playa  . 

Unnamed  Playa 

Unnamed  Playa 
Unnamed  Playa 

Unnamed  Playa 
Unnamed  Playa 
Unnamed  Playa 
Unnamed  Playa 
Unnamed  Playa 
Unnamed  Playa 
Unnamed  Playa 
Unnamed  Playa 
Unnamed  Playa 
Unnamed  Playa 
Unnamed  Playa 
Unnamed  Playa 
Unnamed  Playa 

Unnamed  Playa 
Unnamed  Playa 
Unnamed  Playa 


Unnamed  Playa 

Unnamed  Playa 
Unnamed  Playa 


Unnamed  Playa 

Unnamed  Playa 

Unnamed  Playa 

Unnamed  Playa 

Unnamed  Playa  ..... 

Unnamed  Playa 

Unnamed  Playa 

Mulberry  Channcel 


Location 


#Deptfi  in  feet  above 

ground.  'Elevation  In  feet. 

(NGVD) 


Existing 


1,400  feet  southeast  of  intersection  of  FM 

307  and  FM  715. 
1,150  feet  northeast  of  intersection  of  FM 

715  and  East  Highway  158. 
430  feet  northwest  of  West  County  Road 

111  and  South  County  Route  1210. 

1,800  feet  east  of  Playa  JA6 

1,480  feet  northwest  of  intersection  of 

North  Midland  and  Wood  Drives. 

1,920  feet  northwest  of  Playa  JA10  

900  feet  south  of  Playa  MI40  

1,600  feet  south  of  Playa  MI40  

400  feet  southeast  of  Playa  MI42  

1,100  feet  southeast  of  Playa  MI42  

750  feet  northwest  of  Playa  MI43  

900  feet  northwest  of  Playa  MI43  

1,550  feet  west  of  Playa  MI42 

1,000  feet  north  of  Playa  MI43  .; 

900  feet  northeast  of  Playa  MI43 

1,500  feet  northeast  of  Playa  MI43 

400  feet  east  of  Playa  MI43 

At  intersection  of  Loop  250  North  and 

North  County  Road  1 160  (Todd  Road). 

2,000  feet  southeast  of  Playa  MI43  

2,150  feet  northeast  of  Playa  MI50  

3,000  feet  northwest  of  intersection  of 

North  county  Route  1150  (Elkins  Road) 

and  East  County  Route  40. 
3,050  feet  northeast  of  intersection  of 

Elkins  Road  and  East  County  Route  40. 

2,500  feet  northeast  of  Playa  MI42 

2,200  feet  west  of  intersection  of  FM 

1379  and  East  County  Route  109. 

1,400  feet  north  of  JA6 

1,910  feet  northeast  of  JA6 

2,080  feet  east  of  MI11   

2,950  feet  northeast  of  Mil  1  

200  feet  north  of  MI43 

80  feet  west  of  MI43 

360  feet  east  of  MI43  

Just  upstream  of  Wolfcamp  Circle  


Iktodified 


None 
None 
None 
l^one 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
•2,806 
None 
•2,786 
None 
None 

None 

None 

None 
None 

l^one 
None 
None 
None 
None 
htone 
Norte 
None 
None 
None 
None 
None 
None 

None 
tione 
None 


None 


•2,807 
•2,799 
•2,807 
•2,805 
•2,806 
•2.799 
•2,788 
•2,803 
•2,783 
•2,783 
•2,864 
•2,857 
•2.842 
•2,840 
•2,860 
•2,834 
•2.828 
•2,828 
•2,823 
•2,827 
•2,816 
•2,814 
•2,810 
•2372 
•2,797 
•2,808 
•2,815 
•2,788 
•2,780 
•2,744 

•2,784 

•2,804 

•2,853 
•2,831 

•2,850 
•2,803 
•2,800 
•2,806 
•2,807 
•2.805 
•2,803 
•2,812 
•2,800 
•2,801 
•2,801 
•2,801 
•2.791 

•2,791 
•2,782 
•2.798 


•2,799 


None 

•2,807 

None 

•2.708 

None 

•2,872 

None 

•2,859 

None 

•2,855 

None 

•2,834 

None 

•2.800 

None 

•2,799 

None 

•2,807 

None 

•2,755 
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#Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 

' 

State 

CItyAown/county 

Source  of  flooding 

Location 

Existing 

Modified 

Approximately  780  feet  upstream  of  Fair- 

t^one 

•2,760 

- 

grounds  Road. 

Approximately  130  feet  upstream  of  North 

None 

•2.765 

Lincoln  Street. 

Approximately  180  feet  downstream  of 

None 

•2.769 

North  Lee  Street. 

Schart>auer  Draw  

Just  upstream  of  State  Route  349  

•2,773 

•2.772 

Just  downstream  of  North  A  Street 

•2.777 

•2.776 

Approximately  200  feet  downstream  of 

•2.783 

•2,784 

' 

Western  Drive. 

Soutt)  Draw 

Approximately  800  feet  upstream  of  con- 
fluence with  Midland  Draw. 

•2.723 

•2.725 

^^^^^^  ft«  1      m^  w  H«v       ••■■■•••■■•••••••••■*•• 

Approximately  3,200  feet  downstream  of 

•2,735 

•2.737 

State  Route  158. 

Approximately  700  feet  downstream  of 

•2.737 

•2.739 

State  Route  158. 

Approximately  920  feet  upstream  of  FM 

71  "5 

•2.742 

•2,744 

Industrial  Channel  

1  1  \j. 

Approximately  900  feet  upstream  of  con- 
fluence with  Midland  Draw. 

•2,752 

•2.751 

Approximately  300  feet  downstream  of 

•2,760 

•2.759 

Fairgrounds  Road. 

■ 

Approximately  800  feet  upstream  of  Fair- 

•2.765 

•2.763 

grounds  Road. 

Approximtely   400   feet   downstream   of 

•2,769 

•2,768 

South  Lee  Street. 

Uooer  South  Draw 

Approximately   1,240  feet  upstream  of 
South  County  Route  1180. 

•2,748 

•2,751 

^^  m^^^^^  ■       ^^^^«^  »■  •      m^  ■  «#  ••       •■•■■••■••■• 

Approximately  800  feet  upstream  of  Cot- 

•2,765 

•2,767 

ton  Flat  Road. 

Approximately    1,150   feet   upstream   of 

•2,798 

•2.795 

Santa  Rosa. 

Approximately  150  feet  upstream  of  Inter- 

•2.809 

•2.812 

state  Route  20. 

Jal  Draw  

Approximately  1,320  feet  downstream  of 
North  1  Street. 

•2.790 

•2.789 

Just  upstream  of  Maxwell  Drive  

•2,807 

*2,805 

Approximately  1,000  feet  downstream  of 

•2,829 

•2,830 

Loop  250. 

Approximately  150  feet  downstream  of 

•2,840 

•2.836 

Crowley  Boulevard. 

Midland  Draw 

Approximately  400  feet  upstream  of  Fair- 
grounds Road. 

•2,760 

•2.759 

Approximately   1,310   feet   upstream   of 

•2.791 

•2,788 

Loop  250. 

Approximtely    5,700    feet    upstream    of 

•2.807 

•2,805 

Mockingbird  Lane. 

Approximately   5,630  feet   upstream   of 

•2.823 

•2.820 

Greentree  Boulevard. 

Maps  are  available  for  inspection  at  City  Hall,  300  North  Lorain,  Midland,  Texas. 

Send  comments  to  The  Honorable  Jeff  Nonwood,  Midland  County  Judge,  County  Courthosue,  200  West  Wall  Street,  Midland,  Texas  79701. 


Utah  

Santa  Clara  (City) 
Washington 
County. 

Lava  Flow  Wash 

Approximately  1,100  feet  downstream  of 
Red  Mountain  Drive. 

Approximtely  5,300  feet  upstream  of  Red 

Mountain  Drive. 
Approximately  2,200  feet  downstream  of 

Peari  Rose  Drive  (extended). 
Approximately   2,100   feet   upstream   of 

Peari  Rose  Drive  (extended). 
Approximately  7,500  feet  downstream  of 

Chapel  Street. 
Just  upstream  of  Old  Bam  Road 

None 

None 

None 

None 

None 

None 
None 

•2,846 

Sand  Hollow  Wash 

•2,947 
•2  690 

Santa  Clara  River 

•2.728 
•2,685 

Tuacahn  Wash 

•2,789 

Just  upstream  of  Santa  Clara  Dike  

Approximately   7,200   feet   upstream   of 
confluence  with  Lava  Row  Wash. 

•2.778 
•2.934 
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State 


CityAown/county 


Source  of  flooding 


Location 


«Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 


E)dsting 


Modified 


l^/laps  are  avaMAe  for  inspection  at  the  City  of  Santa  Clara  City  HaH,  2721  Santa  Clara  Drive,  Santa  Clara,  Utah. 
Send  comments  to  The  Honorable  Fred  Rowley,  l^ayor,  City  of  Santa  Clara.  P.O.  Box  699.  Santa  Qara,  Utah  84765. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  AihII  1, 1999. 
Nfichael  J.  Annstrong, 
Associate  Director  for  Mitigation. 
[FR  Doc.  99-9027  Filed  4-9-99;  8:45  am] 
BiujNQ  cooe  sna-^M-p 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1833 

NASA  FAR  Supplement;  Proteets  to 
the  Agency 

agency:  Office  of  Procuiement,  Contract 

Management  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

action:  Proposed  rule. 

summary:  NASA  has  a  mandatory 
solicitation  provision  required  to  be 
inserted  in  sill  solicitations  which 
informs  potential  bidders  or  offerors  to 
whom  Agency  protests  may  be 
submitted.  The  provision  provides  that 
potential  bidders  or  offerors  may  submit 
a  protest  directly  to  the  Contracting 
Officer  or  alternatively  to  the  Deputy 
Associate  Administrator  for 
Procurement,  who  will  serve  as  or 
designate  the  official  responsible  for 
conducting  an  independent  review  of 
the  protest.  Based  on  our  experience 
with  protests  submitted  to  the  Agency, 
we  are  amending  NASA  regiilations  to 
address  whether  or  not  there  is  any 
appeal  from  or  reconsideration  of 
Agency  protest  decisions  within  NASA 
and  whether  or  not  NASA  vdll  continue 
to  consider  an  Agency  protest  that  is 
related  to  pending  judicial  proceedings 
or  where  the  protester  has  filed  a  protest 
on  the  same  procurement  with  the 
United  States  General  Accoimting  Office 
prior  to  receipt  of  an  Agency  protest 
decision.  The  effect  of  this  additional 
information  is  to  give  potential  bidders 
or  offerors  a  better  imderstanding  of 
NASA's  process  for  considering  protests 
to  the  Agency. 


DATES:  NASA  will  accept  written 
comments  until  Jxme  11, 1999. 
ADDRESSES:  Comments  regarding  this 
rule  should  be  addressed  as  follows: 
National  Aeronautics  and  Space 
Administration,  Contract  Management 
Division  (Code  HK/Beck),  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Beck,  (202)  358-0482. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  there  are  few  protests  of  NASA 
prociu^ments.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  from  small 
entities  concerning  the  affected  NASA 
FAR  Supplement  subparts  wiU  be 
considered  in  accordance  with  5  U.S.C. 
601.  Such  comments  must  be  submitted 
separately  and  dte  5  U.S.C  601,  et  seq. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  NASA  FAR  Supplement  do  not 
impose  any  new  recordkeeping  or 
information  collection  requirements,  or 
new  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501.  et  seq. 

Halt  of  Subsets  in  48  CFR  Part  1833 

Government  procurement 

Tom  Luedtke, 

Acting  Associate  Administrator  for. 
Procurement. 

Accordingly,  it  is  proposed  that  48 
CFR  part  1833  be  amended  as  follows. 

PART  1833-PROTESTS,  DISPUTES, 
AND  APPEALS 

1.  The  authority  citation  for  48  CFR 
part  1833  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 


Subpart  1833.1— Proteets 

2.  Section  1833.103  is  amended  by 
revising  the  section  heading, 
redesignating  paragraph  (b)  as  paragraph 
(f)  and  adding  paragraph  (c).  paragraph 
(d)  introductory  text,  and  paragraph 
(d)(4)  to  read  as  follows: 

1833.103    Protests  to  the  agency.  (NASA 
siwismsnts  paragraphs  (c),  (d)  and  (f)) 

(c)  An  independent  review  imder  the 
provision  at  1852.233-70  is  available  as 
an  alternative  to  a  protest  to  the 
contracting  officer,  but  not  as  an  appeal 
of  a  protest  decision.  All  independent 
reviews  shall  be  conducted  by  the 
Deputy  Associate  Administrator  for 
Prociuement  or  designee.  Such  reviews 
are  different  from  the  Ombudsman 
Program  described  at  1815.7001. 

(d)  NASA  shall  siunmarily  dismiss 
and  take  no  further  action  upon  any 
protest  to  the  Agency  if  the  substance  of 
the  protest  is  pending  in  judicial 
proceedings  or  the  protester  has  filed  a 
protest  on  the  same  acquisition  with  the 
United  States  General  Accoimting  Office 
prior  to  receipt  of  an  Agency  protest 
decision. 

(4)  When  a  potential  bidder  or  offeror 
submits  an  Agency  protest  to  NASA  to 
the  Contracting  Officer  or  alternatively 
requests  an  independent  review,  the 
decision  of  the  Contracting  Officer  or 
the  independent  review  official  shall  be 
final  and  is  not  subject  to  any  appeal  or 
reconsideration  within  NASA. 

(f)  Protests  received  at  NASA  offices 
or  locations  other  than  that  of  the 
cognizant  contracting  officer  shall  be 
immediately  referred  to  the  contracting 
officer  for  disposition  (see  1833.106(a)). 
The  contracting  officer  shall  advise  the 
Headquarters  Office  of  the  General 
Coimsel  (Code  GK)  of  the  receipt  of  the 
protest  and  the  planned  and  actual 
disposition.  This  paragraph  does  not 
apply  when  the  protester  has  requested 
an  independent  review  luider  the 
provision  at  1852.233-70. 

[FR  Doc.  99-9047  Filed  4-9-99;  8:45  am] 
BUMQ  CODE  7510-ai-P 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Office  Of  the  Sacratary 

Privacy  Act:  Proposed  Revision  of  an 
Existing  System  of  Records 

agency:  Office  of  the  Secretary.  USDA. 

ACnON:  Notice  of  proposed  revision  of 
an  existing  system  of  Records — USDA/ 
FNS-9  (formerly  known  as  USDA/FCS- 
9).  entitled.  Food  Stamp  Program 
Retailer  Information. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974. 
as  amended.  5  U.S.C.  552a.  the  United 
States  Department  of  Agriculture 
(USDA).  Food  and  Nutrition  Service 
(FNS).  is  giving  notice  that  it  proposes 
to  revise  the  following  system  of 
records.  This  system  was  previously    . 
published  imder  the  agency's  former 
name,  the  Food  and  Consumer  Service, 
in  the  Federal  Register  on  December  2, 
1996  and  a  subsequent  correction  was 
published  in  the  Federal  Register  on 
June  10, 1997. 

In  order  to  be  in  compliance  with  a 
new  statutory  provision  in  the  Debt 
Collection  hnprovement  Act  of  1996 
(DCIA),  Pub.  L.  104-134,  FNS  proposes 
to  amend  the  fourth  routine  use  which 
addresses  the  reporting  of  delinquent 
debts  to  the  IRS  for  the  purpose  of 
offsetting  a  monetary  penalty  against  a 
tax  refund  due  to  a  debtor  for  violations 
committed  imder  the  Food  Stamp 
Program. 

In  accordance  with  the  Internal 
Revenue  Service  requirements,  FNS  is 
also  proposing  to  revise  the  eighth 
routine  use.  The  routine  use  will  ensure 
that  the  employer  identification 
numbers  (EINs)  contained  in  this  system 
of  records  will  not  be  disclosed  to 
private  entities  which  have  contractual 
agreements  with  USDA. 


In  addition,  FNS  is  proposing  to  add 
a  new  routine  use  which  will  notify  the 
public  that  FNS  may  disclose  the 
information  in  this  system  of  records  to 
State  agencies  that  administer  the 
Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC). 

EFFECTIVE  DATE:  This  notice  will  be 
effective,  without  further  notice.  May 
24. 1999.  unless  modified  by  a 
subsequent  notice  to  incorporate 
comments  received  from  the  public. 
Comments  must  be  received  by  the 
contact  person  listed  below  on  or  before 
May  12, 1999,  to  be  assured 
consideration. 

ADDRESSES:  Comments  should  be 
addressed  to:  Thomas  O'Connor, 
Director.  Benefit  Redemption  Division, 
Food  and  Nutrition  Service.  USDA, 
Room  706,  3101  Park  Center  Drive. 
Alexandria.  Virginia  22302.  Telephone: 
(703) 305-2419. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  K.  Evans,  Senior  PoUcy 
Analyst.  Room  706,  3101  Park  Center 
Drive.  Alexandria.  Virginia  22302. 
Telephone:  (703)  305-2419. 
SUPPLEMENTARY  INFORMATION:  The  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365), 
as  amended,  provides  statutory 
authority  for  federal  agencies  to  collect 
debts  through  administrative  offset.  The 
Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134).  expanded  that 
statutory  authority  by  requiring  that  any 
federal  agency  owed  a  past  due.  legally 
enforceable  nontax  debt  that  is  over  180 
days  delinquent,  refer  such  debt  to  the 
Department  of  the  Treasury  to 
participate  in  its  offset  program  (also 
known  as  the  Treasury  Offset  Program 
(TOP))  which  includes  administrative 
offset,  the  Federal  Tax  Refund  Offset 
Program  (FTROP),  and  Federal  salary 
offset  program.  The  TOP  is  a 
government-wide  delinquent  debt 
matching  and  payment  offset  system. 
Thus,  FNS  is  proposing  to  amend  the 
fourth  routine  use  which  is  listed  in 
USDA/FNS-9.  so  that  FNS  can  fully 
comply  with  these  legislative  mandates. 

This  system  of  records  contains 
personal  information  from  owners  and 
officers  of  firms  and  other  entities 
currently  participating  in  the  Food 
Stamp  Program,  and  those  who  have 
previously  participated  in  the  program. 
The  following  personal  information 
regarding  owners  and  officers  is 
contained  in  the  system:  Name,  home 


address.  Social  Security  Ntunber  (SSN), 
and  date  of  birth  (DOB).  The  SSNs  are 
collected  only  from  owners  of  sole 
proprietorships,  partnerships,  principal 
shareholders  of  private  corporations, 
and  officers  of  cooperatives.  Financial 
data  (i.e.,  food  sales,  gross  sales,  food 
stamp  redemption  data)  relative  to  each 
btisiness  entity  currently  authorized  or 
previously  authorized  is  also  included 
in  this  system  of  records. 

This  system  of  records  is  not  a 
financial  management  system  that  is 
used  to  track  and  identify  financial 
payments  which  become  delinquent; 
however,  in  order  for  FNS  to  participate 
in  TOP.  FNS  must  share  with  the 
Department  of  Treasury  the  personal 
identifying  information  (such  as  the 
debtor's  name,  DOB,  home  address,  SSN 
and/or  EIN  (which  is  not  considered  a 
personal  item  of  information))  of  those 
individuals  in  this  system  of  records  for 
whom  there  is  an  outstanding 
delinquent  debt  owed  to  FNS.  These 
debts  originate  from  administrative 
actions  (in  the  form  of  monetary 
penalties)  taken  against  store  owners 
and  officers  of  stores  who  are  fotmd 
violating  the  Food  Stamp  Program 
regulations. 

The  fourth  routine  use  which 
currently  deals  with  disclosing 
information  from  this  system  of  records 
to  the  Internal  Revenue  Service  for  the 
purpose  of  offsetting  a  debtor's  tax 
refund  in  pa)rment  for  a  monetary 
penalty  for  food  stamp  violations,  will 
be  amended  to  notify  the  public  that 
information  (i.e.,  the  debtor's  name, 
home  address,  SSN  and/or  EIN) 
contained  in  this  system  of  records  may 
be  disclosed  to  other  Federal  agencies 
(e.g.,  the  Department  of  the  Treasury) 
and  other  disbursing  officials  for  offisets 
that  are  operated  under  the  TOP. 

CurrenUy,  once  a  determination  is 
made  to  assess  a  fine  or  monetary 
penalty  against  a  store  owner  or  officer 
found  violating  the  FSP,  a  demand  for 
pa)mient  is  forwarded  to  the  individual. 
If  the  individual  does  not  pay  the  debt, 
depending  on  the  circumstances,  he 
may  receive  from  one  to  three  demand 
letters  from  FNS.  If  the  payment  is  not 
received  with  the  prescribed  time 
period,  FNS  refers  that  debt  to  a  contract 
collection  agency.  If  they  cannot  collect, 
the  debt  is  either  written  off  as 
uncollectible  or  referred  to  the 
Department  of  Justice  for  litigation  and/ 
or  collection.  Such  collection  efforts  are 
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in  accordance  with  the  Federal  Claims 
Collection  Standards  (FCCS) 
regulations,  the  Food  Stamp  Act,  and 
the  Food  Stamp  Program  regulations. 
Based  on  the  above,  FNS  is  also 
amending  the  fourth  routine  use  to 
notify  the  public  that  information  from 
this  system  of  records  may  be  disclosed 
to  contracted  private  collection  agencies 
for  claims  collection  action  or  the 
Department  of  Justice  for  litigation  and/ 
or  collection  action. 

Currendy,  the  fourth  routine  use 
states  that,  "USDA/FCS  may  disclose 
information  from  this  system  of  records 
to  the  Internal  Revenue  Service  for  the 
piupose  of  offsetting  a  monetary  penalty 
for  violations  committed  under  the  Food 
Stamp  Program  against  a  tax  refund  that 
may  be  due  to  the  debtor." 

R4S  proposes  to  revise  the  fourth 
routine  use  to  permit  USDA/FNS  to 
release  from  tlids  system  of  records 
infbrmatidn.  including  SSNs  and  EINs, 
to  collect  and  report  on  delinquent  debt. 
USDA/FNS  will  disclose  this 
information  to  other  Federal  and  State 
agencies  (Note:  SSNs  and  EINs  will  only 
be  shared  with  Federal  agencies),  as 
well  as  private  collection  agencies,  for 
purposes  of  claims  collection  actions 
including,  but  not  limited  to, 
administrative  ofiiset  and  referral  to  the 
Department  of  Justice  for  litigation. 

Section  6109(f)(2)(B)  of  the  Internal 
Revenue  Code  provides  that,  for 
purposes  of  sharing  certain  EINs  by  the 
Secretary  of  Agricultuie  with  other 
agencies  or  instrumentalities  of  the 
United  States,  access  to  EINs  shall  be 
restricted  only  to  certain  officers  and 
employees  of  the  United  States.  Sections 
301.6109-2(c)  and  (d)  of  the  Procedure 
and  Administration  regidations  also   - 
provide  that  only  certain  officers  and 
employees  of  the  United  States  are 
permitted  access  to  EINs.  The  eighth 
routine  use  currently  states  that  the 
information  from  this  system  of  records 
can  be  disclosed  to  private  entities 
which  have  contractual  agreements  with 
USDA.  Based  on  the  above,  it  has  been 
determined  that  private  entities  which 
have  contractual  agreements  with  USDA 
are  not  permitted  access  to  EINs.  Thus, 
FNS  is  revising  the  routine  use  to  reflect 
this  position. 

Lastly,  the  Privacy  Act  of  1974,  as 
amended,  provides  that  agencies  that 
maintain  a  system  of  records  shall 
publish  a  notice  in  the  Federal  Register 
of  the  existence  and  character  of  the 
system  of  records.  This  includes  each 
routine  use  of  the  records  contained  in 
the  system  including  categories  of  users 
and  die  purpose  of  such  use.  Thus,  FNS 
is  also  proposing  to  add  a  new  routine 
use  niunber  eleven  to  this  system  of 
records.  The  routine  use  will  notify  the 


public  that  FNS  may  disclose 
information  in  this  system  of  records  to 
State  agencies  that  administer  the 
Special  Supplemental  Nutrition 
Program  for  Women,  Infents  and 
Children  (WIC). 

A  "Report  on  a  Revised  System," 
required  by  5  U.S.C.  552a(r),  as 
implemented  by  0MB  Circular  A-130, 
was  sent  to  the  Chairman,  Senate 
Committee  on  Govenmiental  Affairs,  the 
Chairman,  House  Committee  on 
Government  Operations,  and  to  the 
Administrator,  Office  of  Information 
and  Regulatory  Afihdrs,  of  the  Office  of 
Management  and  Budget  on  April  5, 
1999. 

Since  the  publication  of  this  system  of 
records  in  the  Federal  Register  on 
December  2, 1996,  a  correction  has  been 
made  and  now  by  way  of  this  notice,  we 
are  amending  two  routine  uses,  adding 
another  routine  use,  and  changing  the 
name  of  the  agency.  Thus,  for 
clarffication  purposes,  the  proposed 
altered  system  of  records  is  republished 
in  its  entirety  below. 

Signed  at  Washington,  DC  on  April  5, 
1999. 

Dan  GUckman, 

Secretary  of  Agriculture. 

USDA/FNS-0 
SYSTEM  name: 

USDA/FNS-9  Food  Stamp  Program 
Retailer  Information. 

SECURITY  CLASSIRCATION:  None. 

SYSTEM  location: 

The  paper  records  (i.e.,  the 
applications  for  authorization  and 
reauthorization)  which  contain  the 
personal  identifying  information  on 
retail  and  wholesale  store  owners  and 
officers,  and/or  owners  and  officers 
associated  with  other  entities,  are 
located  in  a  host  computer  database  and 
in  FNS  field  offices  throughout  the 
United  States.  The  location  of  each  FNS 
field  office  may  be  found  in  the  local 
phone  books.  The  host  computer 
database  which  contains  the  Store 
Tracking  and  Redemption  Subsystem 
(STARS)  database,  is  located  at  the 
Benefit  Redemption  Systems  Branch, 
PO  Box  135,  Minneapolis,  Minnesota 
55440. 

CATEGORIES  OF  MMVMNIALS  COVERED  BY  THE 
SYSTEM: 

The  system  consists  of  personal 
information  from  owners  and  officers  of 
stores  and  other  entities  currenUy 
participating  in  the  Food  Stamp 
Program,  as  well  as  those  owners  and 
officers  who  have  previously 
participated  in  the  program.  The 
individual  paper  recokds  (i.e.. 


applications  for  authorization)  located 
in  FNS  field  offices  also  contain 
personal  information  from  owners  and 
officers  who  applied  for  authorization  to 
participate  in  the  FSP  but  were  denied 
authorization. 

CATEQORES  OF  RECORDS  M  THE  SYSTEM: 

The  applications  for  authorization 
and  reauthorization  are  in  the  STARS 
database  and  located  in  the  files  of  FNS 
field  offices.  The  applications  contain 
the  following  personal  information 
regarding  owners  and  officers:  Name, 
home  address,  social  security  niunber, 
and  date  of  birth.  The  SSNs  are 
collected  only  from  owners  of  sole 
proprietorships,  partnerships,  principal 
shareholders  of  private  corporations, 
and  officers  of  cooperatives.  Financial 
data  (i.e.,  food  sales,  gross  sales,  food 
stamp  redemption  dt^)  relative  to  each 
entity  currently  authorized  or 
previously  authorized  is  in  the  STARS 
database. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SY8TBI: 

Section  9  of  the  Food  Stamp  Act  of 
1977,  as  amended,  (7  U.S.C.  2018); 
section  1735  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(Pub.  L.  101-624, 104  Stat  3359); 
section  205(c)(2)(C)  of  the  Social 
Security  Act  (42  U.S.C.  405(c)(2)(C)): 
and  section  6109(f)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
6109(f)). 

PURPOSE(S): 

This  information  will  be  shared  with 
other  Federal  and  State  entities  to  assist 
in  the  administration  and  enforcement 
of  the  Food  Stamp  Act,  as  well  as  other 
Federal  and  State  laws.  The  SSNs  and 
EINs  of  store  owners  will  only  be  shared 
with  Federal  agencies  which  maintain 
those  numbers  in  their  files.  STARS  is 
used  primarily  for  tracking  the 
authorization  and  food  stamp 
redemption  activity  of  owners  and 
officers  of  entities  currenUy 
participating  in  the  Food  Stamp 
Program,  as  well  as  those  owners  and 
officers  who  have  previously 
participated  in  the  Food  Stamp 
Program. 

ROUTWE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM.  MCLUOMQ  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Limitations  on  Disclosure  under  the 
Following  Routine  Uses  (1)  througft  (11): 

Information  obtained  from  applicants 
under  the  authority  of  7  U.S.C.  2018(c) 
may  be  used  or  disclosed  only  as 
specified  in  7  U.S.C.  2018(c).  With  the 
exception  of  the  SSNs  and  EINs 
obtained  from  applicants,  7  U.S.C. 
2018(c)  gives  FNS  die  authority  to 
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disclose  the  contents  of  an  initial 
application,  or  other  information 
submitted  by  an  applicant  to  other 
Federal  and  State  law  enforcement  and 
investigative  agencies  for  the  purposes 
of  administering  or  enforcing  the  Food 
Stamp  Act  or  any  other  Federal  or  State 
law.  7  U.S.C.  2018(c)  also  limits  the  use 
of  the  information  obtained  by 
applicants.  That  is,  the  above  mentioned 
entities  may  only  use  this  information 
for  purposes  directly  connected  with  the 
administration  and  enforcement  of  the 
Food  Stamp  Act  or  any  other  Federal  or 
State  law.  Some  of  the  information 
obtained  from  applicants  is  ownership 
information  and  sales  and  redemption 
data. 

The  use  and  disclosure  of  SSNs  and 
EINs  obtained  by  applicants  is  covered 
in  the  Social  Sectirity  Act  and  the 
Internal  Revenue  Code.  In  accordance 
with  the  Social  Security  Act  and  the 
Internal  Revenue  Code,  applicant  social 
security  numbers  and  employer 
identification  numbers  may  be  disclosed 
only  to  other  Federal  agencies 
authorized  to  have  access  to  social 
security  numbers  and  employer 
identification  numbers  and  maintain 
these  numbers  in  their  files,  and  only 
when  the  Secretary  of  Agriculture 
determines  that  disclosure  would  assist 
in  verifying  and  matching  such 
information  against  information 
maintained  by  such  other  agency.  42 
U.S.C.  405(c)(2)(C)(iii);  26  U.S.C. 
6109(f). 

(1)  USDA/FNS  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice  (DOJ),  a 
court  or  other  tribunal,  or  another  party 
before  such  tribunal,  when  USDA,  any 
component  thereof,  or  any  employee  of 
the  USDA  in  his  or  her  official  capacity, 
any  USDA  employee  in  his  or  her 
individual  capacity  where  DOJ  (or 
USDA  where  it  is  authorized  to  do  so) 
has  agreed  to  represent  the  employee,  or 
the  United  States  where  USDA 
determines  that  the  litigation  is  likely  to 
affect  directly  the  operations  of  USDA 
or  any  of  its  components,  is  a  party  to 
the  litigation  or  has  an  interest  in  such 
litigation,  and  USDA  determines  that 
the  use  of  such  records  by  DOJ,  the 
court  or  other  tribimal,  or  the  other 
party  before  such  tribunal  is  relevant 
and  necessary  to  the  litigation; 
provided,  however,  that  in  each  case, 
USDA  determines  that  such  disclosure 
is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

(2)  In  the  event  that  material  in  this 
system  indicates  a  violation  of  the  Food 
Stamp  Act  or  any  other  Federal  or  State 
law  whether  civil  or  criminal  or 
regulatory  in  nature,  and  whether 
arising  by  general  statute,  or  by 


regulation,  rule  or  order  issued  pursuant 
thereto.  USDA/FNS  may  disclose  the 
relevant  records  to  the  appropriate 
agency,  whether  Federal  or  State, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

(3)  USDA/FNS  may  disclose  records 
fix)m  this  system  of  records  to  a 
congressional  office  from  the  record  of 
an  individual  provided  that  individual 
gave  the  congressional  office  permission 
to  inquire  on  his  or  her  behalf. 

(4)  USDA/FNS  may  use  information 
from  this  system  of  records,  including 
SSNs  and  EINs,  to  collect  and  report  on 
delinquent  debt  and  may  disclose  the 
information  to  other  Federal  and  State 
agencies,  as  well  as  private  collection 
agencies,  for  purposes  of  claims 
collection  actions  including,  but  not 
limited  to,  administrative  offset  and 
referral  to  the  Department  of  Justice  for 
litigation.  (Note:  SSNs  and  EINs  will 
only  be  disclosed  to  Federal  agencies). 

(5)  USDA/FNS  may  disclose 
information  from  this  system  of  records 
to  other  Federal  and  State  agencies  to 
respond  to  specific  requests  from  such 
Federal  and  State  agencies  for  the 
purpose  of  administering  the  Food 
Stamp  Act  as  well  as  other  Federal  and 
State  laws. 

(6)  USDA/FNS  may  disclose 
information  from  this  system  of  records 
to  other  Federal  and  State  agencies  to 
verify  information  reported  by 
applicants  and  participating  firms,  and 
to  assist  in  the  administration  and 
enforcement  of  the  Food  Stamp  Act  as 
well  as  other  Federal  and  State  laws. 

(7)  USDA/FNS  may  disclose 
information  from  this  system  of  records 
to  other  Federal  and  State  agencies  for 
the  purpose  of  conducting  computer 
matching  programs. 

(8)  USDA/FNS  may  disclose 
information  (excluding  EINs)  from  this 
system  of  records  to  private  entities 
having  contractual  agreements  with 
USDA  for  designing,  developing,  and 
operating  the  system,  and  for 
verification  and  computer  matching 
purposes. 

(9)  USDA/FNS  may  disclose  an 
owner's  home  address  to  a  financial 
institution  to  verify  information 
contained  on  a  redemption  certificate 
(Form  FCS-278B,  formerly  Form  FNS- 
278B)  submitted  by  a  participating 
retailer.  Authorized  entities  use  these 
certificates  when  depositing  food 
coupons  at  financial  institutions.  On 
occasion,  particularly  with  small 
businesses,  the  owner's  business 


address  may  also  be  the  owner's  home 
address. 

(10)  USDA/FNS  will  disclose 
information  from  this  system  of  records 
to  the  Internal  Revenue  Service,  for  the 
purpose  of  reporting  delinquent  retailer 
and  wholesaler  monetary  penalties  of 
$600  or  more  for  violations  conunitted 
under  the  Food  Stamp  Program.  USDA/ 
FNS  will  report  each  delinquent  debt  to 
the  Internal  Revenue  Service  on  Form 
1099-C  (Cancellation  of  Debt).  USDA/ 
FNS  will  report  these  debts  to  the 
Internal  Revenue  Service  imder  the 
authority  of  the  Income  Tax  Regulations 
(26  CFR  parts  1  and  602)  under  section 
6050P  of  the  Internal  Revenue  Code. 

(11)  USDA/FNS  may  disclose 
information  from  this  system  of  records 
to  State  agencies  that  administer  the 
Special  Supplemental  Nutrition 
Program  for  Women,  Infants,  and 
Children  fWIC),  authorized  imder 
section  17  of  the  Child  Nutrition  Act  of 
1966  for  purposes  of  administering  that 
Act  and  the  regulations  issued  imder 
that  Act. 

POLICES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  magnetic  tapes,  and 
computer  disks. 

retrievabiuty: 

In  STARS,  the  personal  identifying 
information  is  retrievable  by  owner's 
name  and  by  SSN. 

SAFEGUARDS.: 

1.  Authoraed  Users:  When  designing, 
developing  and/or  operating  a  system  of 
records  on  individuals,  contractors  are 
required  to  comply  with  all  provisions 
of  the  Privacy  Act.  Contractors  are 
required  to  maintain  and  protect  the 
personal  data  and  cannot  release  or 
share  data  without  consulting  with  FNS. 
Access  to  records  maintained  within 
FNS  is  limited  to  those  staff  officials 
responsible  for  the  subject  system  of 
records.  Otherwise,  access  is  limited  to 
persons  authorized  and  needing  to  use 
the  records,  including  project  directors, 
contract  officers,  programmers,  analysts, 
statisticians,  statistical  clerks  and  key 
punch  operators  on  the  staff  of  the 
contractors  or  in  the  FNS. 

2.  Physical  Safeguards:  Paper  records 
are  stored  in  locked  safes,  locked  files, 
and  locked  offices  when  not  in  use. 
Computer  terminals  used  to  process 
personal  identifiable  data  are  located  in 
secured  areas  and  are  accessible  only  to 
authorized  users.  Back  up  records 
which  are  stored  off-site  shall  be  used 
and  stored  under  the  same  secure 
conditions. 
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3.  Procedural  Safeguards:  In  order  to 
access  STARS,  each  authorized 
individiial  is  given  a  personal  access  ID 
and  password.  The  individual's 
password  must  be  changed  at  least  every 
45  days  or  whenever  the  individual 
feels  it  might  have  been  compromised. 

Access  to  personal  information 
contained  in  the  STARS  database  and  to 
the  paper  record  files  is  restricted  to 
those  individiuds  who  have  been 
authorized  by  FNS  and  who  have  a  need 
to  know  such  information  in  the 
performance  of  their  official  duties  in 
administering  the  Food  Stamp  Act  and 
other  Federal  and  State  laws.  SSNs 
cannot  be  viewed  on  screen  in  STARS 
by  those  individuals  who  are  not 
specifically  authorized  to  view  them. 

FNS  {>ersonnel,  project  officers,  and 
contract  officers  oversee  compliance 
with  these  requirements.  When 
appropriate,  FNS  personnel  will  review 
the  site  facilities  to  ensure  that  records 
have  been  maintained  in  accordance 
with  the  terms  of  this  notice. 

RETENTION  AND  DISPOSAL: 

In  STARS,  the  personal  identifying 
information  is  maintained  indefinitely. 
The  applications  for  authorization  and 
reauthorization  are  kept  in  the  FNS  field 
offices  for  three  years  and  then 
destroyed  pursuant  to  the  applicable 
dociunent  retention  and  disposal 
schedule. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Thomas  O'Connor,  Director,  Benefit 
Redemption  Division,  Food  and 
Nutrition  Service,  United  States 
Department  of  Agriculture,  Room  706, 
3101  Park  Center  Drive,  Alexandria, 
Virginia  22302. 

NOTIFICATION  PROCEDURE: 

Any  individual  may  request 
information  regarding  this  system  of 
records  from  the  System  Manager.  The 
request  must  be  in  writing. 

RECORD  ACCESS  PROCEDURES: 

An  individual  who  wishes  to  request 
access  to  records  in  the  system  which 
pertains  to  him  or  her  may  submit  a 
written  request  to  the  System  Manager. 
The  envelope  and  the  letter  should  be 
marked,  "Privacy  Act  Request".  An 
individual  may  be  required  to  reference 
the  record  by  furnishing  name,  address. 
Social  Security  Number,  and/or  other 
identifiers  needed  by  FNS. 

CONTESTING  RECORD  PROCEDURES: 

Individueds  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager.  The  request  should 
include,  as  appropriate,  the  reasons  for 
contesting  it,  and  the  proposed 


amendment  to  the  information  with 
supporting  information  to  show  how  the 
record  is  inaccurate,  incomplete, 
tmtimely,  or  irrelevant 

RECORD  SOURCE  CATEQOflES: 

Information  in  this  system  comes 
bom  the  authorization  and 
reauthorization  applications  of  stores 
and  other  entities  which  are  currently 
participating  in  the  Food  Stamp 
Program,  as  well  as  information  on  file 
for  those  entities  which  have  previously 
participated  in  the  program.  Personal 
information  in  this  system  of  records  is 
also  obtained  fiom  the  owners  and 
officers  of  such  entities  as  reported  on 
the  authorization  and  reauthorization 
applications. 

"The  STARS  database  also  keeps  a 
food  stamp  redemption  history  on  such 
entities.  "The  database  maintains  the 
dollar  amount  of  food  stamp  benefits 
accepted  by  each  entity  currently 
authorized  or  previously  authorized. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[PR  Doc.  99-8976  Filed  4-9-99;  8:45  ami 
BILUNG  CODE  341&-30-U 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Doctot  No.  99-002N] 

"Certified  Organic  By"  Labeling  on 
Meat  and  Poultry  Products 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Availability  of  labeling 

guidance. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
the  availability  of  guidance  concerning 
the  use  of  the  claim  "certified  organic 
by  (a  certifying  entity)"  on  the  labeling 
of  meat  and  poultry  products.  The  claim 
"certified  organic  by  (a  certifying 
entity)"  will  be  permitted  on  the 
labeling  of  meat  and  poultry  products  if 
the  labeling  is  submitted  to  FSIS  for 
approval,  the  labeling  meets  certain 
criteria,  and  the  labeling  submitted  is 
accompemied  by  specified  certification 
documentation  that  has  been  provided 
by  the  certifying  entity  to  the  meat  or 
poultry  producer  seeking  labeling 
approval. 

ADDRESSES:  Copies  of  FSIS's  labeling 
guidance  concerning  the  use  of  the 
claim  "certified  organic  by  (a  certifying 
entity)"  are  available  fitim  the  FSIS 
Docket  Clerk  in  the  FSIS  Docket  Room, 
Room  102,  Cotton  Annex,  300  12th 
Street,  SW,  Washington,  DC  20250- 


3700,  between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday,  and  on  FSIS's 
homepage  at  www.fsis.usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Post,  Director,  Labeling  and 
Additives  Policy  Division,  Office  of 
Policy,  Program  Development  and 
Evaluation,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
(202) 205-0279. 

Background 

The  United  States  Congress  passed 
the  Organic  Foods  Protection  Act  of 
1990  (1)  to  establish  national  standards 
governing  the  marketing  of  certain 
agricultural  products  as  organically 
produced,  (2)  to  assure  consiuners  that 
organically  produced  products  meet  a 
defined,  consistent  standard,  and  (3)  to 
facilitate  commerce  in  organically 
produced  fresh  and  processed  food.  The 
Agricultural  Marketing  Service  (AMS), 
United  States  Department  of  Agricultiu« 
(USDA),  published  a  proposed  rule  in 
the  Federal  Register  (62  FR  65850)  on 
December  16, 1997,  to  permit  the  use  of 
the  term  "organic"  on  the  labeling  of 
certain  agricultural  products.  AMS 
received  approximately  280,000  public 
comments  in  response  to  the  proposal, 
which  raised  many  complex  issues. 
AMS  has  decided  to  publish  a  revised 
proposed  rule  that  will  address  those 
issues  and  to  seek  further  input  and 
comment  from  interested  parties. 

A  number  of  meat  and  poultry 
producers  asked  FSIS  to  permit  the 
marketing  of  meat  and  poultry  products 
bearing  the  claim  "certified  organic  by 
(a  certifying  entity)"  during  the 
pendency  of  the  rulemaking  and  before 
AMS  issues  its  final  rule.  Because 
AMS's  decision  to  issue  a  revised 
proposal  and  to  seek  further  public 
comment  before  finalizing  the  organic 
standards  rule  will  likely  take  some 
time,  FSIS  has  decided  in  the  interim  to 
permit  the  use  of  the  claim  "certified 
organic  by  (a  certifying  entity)"  on  the 
labeling  of  meat  and  poultry  products 
under  certain  conditions. 

As  indicated  in  FSIS's  guidance 
doounents,  to  use  the  claim  "certified 
organic  by  (a  certifying  entity)"  on  the 
labeling  of  a  meat  or  poultry  product, 
processors  will  have  to  submit  the 
labeling  they  want  to  use  to  FSIS  for 
approval.  Processors  will  also  have  to 
submit  to  FSIS,  simultaneously  with  the 
labeling  for  which  they  are  seeldng 
approval,  specified  certification 
documentation  provided  to  them  by  the 
certifying  entity,  including 
docimientation  that  demonstrates  that 
the  certifying  entity  has  standards  for 
what  constitutes  an  organic  product, 
and  that  the  certifying  entity  has  a 
system  for  ensuring  that  that  the 
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product  it  certifies  as  organic  meets  the 
standards  it  has  established.  The 
specific  certification  documentation  that 
must  be  submitted  to  FSIS  includes:  (1) 
The  name  of  the  certified  meat  or 
poultry  product  and/or  certified 
ingredient  used  in  the  meat  or  poultry 
product;  (2)  the  certifying  entity's  name 
and  address;  (3)  the  name  and  signature 
of  the  responsible  official  of  the 
certifying  entity;  (4)  the  date  of 
certification,  and  (5)  docimientation 
from  the  certifying  entity  that  (a)  its 
criteria,  i.e.,  standards,  for  what 
constitutes  an  organic  product  have 
been  met  by  the  product  or  ingredient 
for  which  labeling  approval  is  being 
sou^t  and  (b)  that  the  certifying  entity 
employs  a  system  for  evaluating  ongoing 
compliance  with  the  criteria,  i.e., 
standards,  it  has  established. 

As  also  indicated  in  FSIS's  guidance 
document  regarding  this  policy,  the 
statement  "certified  organic  by  (a 
certifying  entity)"  must  be  followed  by 
the  name  of  the  certifying  entity  on  the 
labeling  of  a  meat  or  poultry  product. 
Upon  approval,  the  claim  "certified 
organic  by  (a  certifying  entity)"  may 
appear  anywhere  on  the  labeling  of  a 
meat  or  poultry  product  in  regard  to  the 
meat  or  poultry  product  portion 
certified  and  in  regard  to  any  nonmeat 
ingredients  so  certified.  All  words  in  the 
claim  are  to  be  contiguous  and  of  the 
same  size,  style,  and  type.  Fiirther,  as 
indicated  in  FSIS's  guidance  document, 
FSIS  will  also  continue  to  permit  the 
use  of  approved  animal  production 
claims  and  an  approved  claim  of 
"natural"  on  the  labeling  of  meat  and 
poultry  products. 

In  allowing  the  claim  "certified 
organic  by  (a  certifying  entity)"  to 
appear  on  the  labeling  of  a  meat  or 
poultry  product,  FSIS  is  not  defining  the 
term  "organic."  AMS,  supported  by  the 
National  Organic  Standards  Board,  is 
responsible  for  carrying  out  the 
Department's  program  under  the 
Organic  Foods  Protection  Act  to  define 
the  term  "organic"  and  to  establish  the 
circimistances  in  which  it  can  be 
applied  to  agricultiu^  products, 
including  meat  and  poultry  products. 

Applications  for  approval  of  labeling 
bearing  the  claim  "certified  organic  by 
(a  certifying  entity)"  should  be  sent  to 
the  LabeUng  and  Additives  Policy 
Division,  Office  of  Policy,  Program 
Development  and  Evaluation,  Food 
Safety  and  Inspection  Service,  USDA, 
Room  602,  Cotton  Annex,  Washington, 
DC  2025Q-3700.  Inquiries  regarding 
labeling  claims,  including  the  labeling 
claim  "certified  organic  by  (a  certifying 
entity)"  or  animal  production  claims, 
may  be  directed  to  Dr.  Robert  Post, 
Director,  Labeling  and  Additives  Policy 


Division.  Staff  of  the  Labeling  and 
Additives  Policy  Division  may  be 
reached  by  telephone,  at  (202)  205- 
0279,  for  consultation. 

Paperwork  Requirements 

Abstract:  FSIS  has  reviewed  the 
paperwork  and  recordkeeping 
requirements  in  this  notice  in 
accordance  with  the  Paperwork 
Reduction  Act.  FSIS  has  submitted  a 
request  for  an  emergency  clearance  of 
these  paperwork  and  recordkeeping 
requirements  to  OMB. 

This  notice,  in  conjunction  with 
existing  requirements,  means  that  meat 
and  poultry  producers  who  want  to 
market  meat  and  poultry  products  that 
bear  the  labeling  claim  "certified 
organic  by  (a  certifying  entity)"  will 
have  to  submit  the  labeling  to  FSIS  for 
approval,  along  with  the  specified 
certification  documentation  that  has 
been  provided  to  the  meat  or  poultry 
producer  by  the  certifying  entity.  The 
certifying  entity  must  have  standards 
that  list  the  criteria  a  meat  or  poidtry 
product  must  meet  to  be  certified 
organic  and  must  have  a  system  for 
ensuring  that  the  product  it  certifies  as 
organic  meets  those  standards. 

Estimate  of  Burden:  FSIS  estimates 
that  it  vfiW  take  meat  and  poultry 
producers  2  hours  to  design  and 
develop  modified  product  labels.  FSIS 
estimates  that  it  will  take  certifying 
entities  40  hours  to  develop  their 
organic  standards  and  prepare  their 
certification  documentation. 

Respondents:  Meat  and  poultry 
producers,  and  certifying  entities. 

Estimated  number  of  Respondents: 
200  meat  and  poultry  producers,  and  44 
certifying  entities. 

Estimated  number  of  Responses  per 
Respondent:  FSIS  estimates  that  each 
producer  would  modify  approximately 
4  product  labels.  Certifying  entities 
would  give  their  certification 
documentation  to  each  meat  and  poultry 
producer  once. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,360  hours  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  acciu-acy  of  the  Agency's 
estimate  of  the  burden  of  the  collection 
of  information  including  the  validity  of 
the  methodology  and  assxmiptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  collection  of  information  on 
those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 


technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Lee  Puricelli, 
Paperwork  Specialist,  see  address 
above,  and  Desk  Officer  for  Agriculture, 
Office  of  Information  and  Regulatory 
Afeirs,  Office  of  Management  and 
Budget,  Washington,  DC  20253. 

Done  at  Washington,  DC  on:  April  5, 1999. 
Thomas  J.  Billy, 
Administrator. 

[FR  Doc.  99-9006  Filed  4-9-  99;  8:45  am] 
BILLING  CODE  MIO-DM-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Information  Collection;  Request  for 
Comments;  Special  Use 
Administration 

agency:  Forest  Service,  USDA. 
action:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  announces  its  intent  to 
request  an  extension  of  a  currently 
approved  information  collection  for  the 
administration  of  special  uses  on 
National  Forest  System  lands.  The 
information  helps  the  Forest  Service 
ensure  that  the  authorized  use  of 
Federal  land  is  in  the  public  interest 
and  compatible  with  the  mission  of  the 
agency.  Respondents  will  include 
individuals,  groups,  organizations, 
businesses,  corporations,  and  Federal, 
State,  and  local  governments. 
DATES:  Comments  must  be  received  in 
writing  on  or  before  June  11, 1999. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Director,  Lands  Staff  (mail 
stop  1124),  Forest  Service,  USDA,  P.O. 
Box  96090,  Washington,  D.C.  20090- 
6090  or  email  mscheibe/wo@fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Scheibel,  Lands  Staff,  at  (202) 
205-1264. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  forms  described  in  this  request 
for  extension  of  an  information 
collection  are  used  by  the  agency  to 
issue  and  administer  special  use  permits 
to  use  or  occupy  National  Forest  System 
lands.  The  data  collected  will  be 
evaluated  by  the  Forest  Service  to 
ensure  that  the  authorized  use  of 
Federal  land  is  in  the  public  interest 
and  is  compatible  with  the  mission  of 
the  agency.  The  data  will  help  identify 
enviroiunental  and  social  impacts  of 
special  uses  and  wiU  ascertain  whether 
the  agency  is  receiving  a  fair  market 
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rental  fee  for  the  use  of  National  Forest 
System  lands.  The  data  will  be  collected 
through  application  forms  and 
stipulations  in  operating  plans  and 
special-use  authorizations.  There  are 
four  general  categories  of  information 
requests:  (1)  initial  and  amended 
application  process;  (2)  annual  financial 
information;  (3)  preparing  and  updating 
operation  and  maintenance  plans;  and 
(4)  compliance  reports  and  information 
updates. 


Application  Process 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  extended: 

Title:  SF-299,  Application  for 
Transportation  and  Utility  Systems  and 
Facilities  on  Federal  Lands. 

OMB  Number:  0596-0082. 

Expiration  Date  of  Appmval:  June  30, 
1998. 

Type  of  Request:  Extension  of 
previously  approved  information 
collection. 

Abstract:  The  information  provided 
on  this  form  is  used  by  the  authorized 
Forest  Service  officer  to  evaluate  the 
applicant's  technical  capability  and 
£biancial  resources,  the  applicant's 
proposed  operations,  and  die 
anticipated  environmental  impacts.  This 
form  is  used  by  applicants  requesting 
use  of  National  Forest  System  lands  for 
nonrecreational  use. 

Estimate  of  Burden:  8  hours. 

Type  of  respondents:  Individuals, 
businesses,  corporations,  and  Federal, 
State,  and  local  governments. 

Estimated  number  of  respondents: 
1,500. 

Estimated  number  of  responses  per 
respondent:  1. 

Estimated  total  annual  burden  on 
respondents:  12,000  hours. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  extended: 

Titie:  FS-2700-3a,  Request  for 
Termination  of  and  Application  for 
Special  Use  Permit. 

OMB  Number:  0596-0082. 

Expiration  Date  of  Approval:  June  30, 
1998. 

Type  of  Request:  Extension  of 
previously  approved  information 
collection. 

Abstract:  The  information  provided 
on  this  form  is  used  by  the  authorized 
Forest  Service  officer  to  facilitate 
issuance  of  a  new  authorization  when 
private  improvements  authorized  on 
National  Forest  System  lands  change 
ownership. 

Estimate  of  Burden:  0.5  hours. 

Type  of  respondents:  Individuals, 
businesses,  and  corporations. 


Estimated  number  of  respondents: 
1,000. 

Estimated  number  of  responses  per 
respondent:!. 

Estimated  total  aimual  burden  on 
respondents:  500  hours. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  extended: 

Titie:  FS-270Q-3b,  Special  Use 
Application  and  Permit  for 
Noncommercial  Group  Use. 

OMB  Number:  0596-0082. 

Expiration  Date  of  Approval:  Jime  30, 
1998. 

Type  of  Request:  Extension  of 
previously  approved  information 
collection. 

Abstract:  The  information  provided 
on  this  form  is  used  by  the  authorized 
Forest  Service  officer  to  evaluate 
requests,  such  as  group  gatherings  from 
noncommercial  groups,  to  use  National 
Forest  System  lands.  These  requests 
usually  involve  First  Amendment  rights 
that  require  a  short,  specffic  time  frame 
(48  hours)  for  the  agency  to  approve  or 
deny  the  request. 

Estimate  of  Burden:  1  hour. 

Type  of  respondents:  Individuals, 
groups,  organizations. 

Estimated  number  of  respondents: 
2,400. 

Estimated  number  of  responses  per 
respondent:!. 

Estimated  total  annual  burden  on 
respondents:  2,400  hours. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  extended: 

Titie:  FS-2700-3c,  Special  Use 
Application  and  Permit  for  Recreation 
Events. 

OMB  Number:  0596-0082. 

Expiration  Date  of  Approval:  June  30, 
1998. 

Type  of  Request:  Extension  of 
previously  approved  information 
collection. 

Abstract:  The  information  provided 
on  this  form  is  used  by  the  authorized 
Forest  Service  officer  to  evaluate 
requests  for  National  Forest  System 
lands  for  recreational  events. 

Estimate  of  Burden:  1  hour. 

Type  of  respondents:  Individuals, 
groups,  organizations. 

Estimated  number  of  respondents: 
2,000. 

Estimated  number  of  responses  per 
respondent: !. 

Estimated  total  annual  burden  on 
respondents:  2,000  hours. 

Annual  Financial  Information 

Title  V  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  the 


Independent  Offices  Appropriation  Act 
of  1952,  and  the  Office  of  Management 
and  Budget  Circular  A-25  require  the 
Forest  Service  to  collect  rental  fees  that 
reflect  fair  market  value  for  the  use  of 
National  Forest  System  lands.  Special 
use  authorizations  may  contain  specffic 
terms  and  conditions  requiring  the 
holder  to  provide  the  authori^  officer 
with  the  information  necessary  to 
calculate  fair  market  value  rental  fees. 
Procedures  for  how  the  information  is 
provided  and  when  it  is  required  are 
contained  in  the  authorization  terms 
and  conditions.  Information  requests  for 
financial  information  are  provided  to 
the  authorized  officer  in  a  variety  of 
ways.  Several  examples  include  gross 
revenues,  value  of  capitol 
improvements,  number  of  trips  or 
customers  served,  or  a  listing  of 
occupants  in  a  communications  site 
building. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  extended: 

Titie:  FS-2700-7,  Reconciliation  of 
Sales  for  Fee  Calodation. 

OMB  Number:  0596-0082. 

Expiration  Date  of  Approval:  June  30, 
1998. 

Type  of  Request:  Extension  of 
previously  approved  information 
collection. 

Abstract:  The  information  provided 
on  this  form  is  used  by  the  authorized 
Forest  Service  officer  to  determine  the 
annual  rental  fee  due  the  Federal 
government  for  use  of  National  Forest 
System  lands. 

Estimate  of  Burden:  1  hour. 

Type  of  respondents:  Individuals, 
businesses,  corporations,  groups,  and 
organizations. 

Estimated  number  of  respondents: 
275. 

Estimated  number  of  responses  per 
respondent:!. 

Estimated  total  annual  burden  on 
respondents:  275  hours. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  extended: 

Titie:  FS-270Q-8,  Reconciliation  of 
Gross  Fixed  Assets  (GFA)  to  Booked 
Amounts. 

OMB  Number:  0596-0082. 

Expiration  Date  of  Approval:  June  30, 
1998. 

Type  of  Request:  Extension  of 
previously  approved  information 
collection. 

Abstract:  The  information  provided 
on  this  form  is  used  by  the  authorized 
Forest  Service  officer  to  determine  the 
annual  rental  fee  due  the  Federal 
Government  for  use  of  National  Forest 
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System  lands  based  on  the  gross  fixed 
assets  of  the  entity  holding  the  permit. 

Estimate  of  Burden:  1  hour. 

Type  of  respondents:  hidividuals, 
businesses,  corporations,  groups,  and 
oreanizations. 

Estimated  number  of  respondents: 

275. 
Estimated  number  of  responses  per 

respondent:  1. 

Estimated  total  annual  burden  on 
respondents:  275  hours. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  extended: 

Title:  FS-2700-19,  Fee  Calculation  for 
Concession  Permits. 

OMB  Number:  0596-0082. 

Expiration  Date  of  Approval:  June  30, 

1998. 

Type  of  Request:  Extension  of 
previously  approved  information 
collection. 

Abstract:  The  information  provided 
on  this  form  is  used  by  the  authorized 
Forest  Service  officer  to  determine  the 
annual  rental  fee  due  the  Federal 
Government  for  concession  permits. 

Estimate  of  Burden:  1  hour. 

Type  of  respondents:  Individuals, 
businesses,  corporations,  groups,  and 
organizations. 

Estimated  number  of  respondents: 
275. 

Estimated  number  of  responses  per 
respondent:  1. 

Estimated  total  annual  burden  on 
respondents:  275  hours. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  extended: 

Title:  FS-2  700-1 9a.  USDA  Forest 
Service  Fee  Calculation  For  Ski  Area 
Permits. 

Ohm  Number:  0596-0082. 

Expiration  Date  of  Approval:  Jime  30, 
1998. 

Type  of  Request:  Extension  of 
previously  approved  information 
collection. 

Abstract:  The  information  provided 
on  this  form  is  used  by  the  authorized 
Forest  Service  officer  to  determine  the 
annual  rental  fee  due  the  Federal 
Govermnent  for  ski  area  permits. 

Estimate  of  Burden:  1  hour. 

Type  of  respondents:  Individuals, 
businesses,  corporations,  groups,  and 
organizations. 

Estimated  number  of  respondents: 
100. 

Estimated  number  of  responses  per 

respondent:  1. 

Estimated  total  annual  burden  on 
respondents:  100  hours. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  extended: 


Title:  Business  Practices  (No  specific 
agency  form). 

OMB  Number:  0596-0082. 
Expiration  Date  of  Approval:  Jxme  30, 

1998. 

Type  of  Request:  Extension  of 
previously  approved  information 
collection. 

Abstract:  The  information  is  provided 
to  the  Forest  Service  by  the  holder  of  the 
authorization  when  requested  by  the 
authorized  Forest  Service  officer  or  as  a 
term  and  condition  of  the  authorization. 
There  is  no  specific  form  involved.  The 
information  that  is  collected  is  usually 
maintained  in  a  form  that  is  customary 
for  the  type  of  business. 

Estimate  of  Burden:  1  hour. 

Type  of  respondents:  Individuals, 
businesses,  corporations,  groups,  and 
organizations. 

Estimated  number  of  respondents: 

1,675. 

Estimated  number  of  responses  per 
respondent:  1.5. 

Estimated  total  armual  burden  on 
respondents:  2,513  hours. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  extended: 

Title:  Preparing  and  Updating 
Operation  and  Maintenance  Plans  (No 
specific  agency  form). 

OMB  Number:  0596-0082. 

Expiration  Date  of  Approval:  Jime  30, 

1998. 

Type  of  Request:  Extension  of 
previously  approved  information 
collection. 

Abstract:  Special  use  authorizations 
may  contain  a  clause  requiring  the 
holder  of  the  special-use  authorization 
to  prepare  or  update  an  operation  and 
maintenance  plan,  when  the  authorized 
Forest  Service  officer  determines  that 
the  day-to-day  operations  of  the 
authorized  use  needs  to  be  specified. 
This  information  is  useful  to  the  holder 
of  the  special-use  authorization  and  to 
the  Forest  Service,  because  it  outlines 
procediues  and  policies  used  while  the 
holder  conducts  operations  or  business 
on  National  Forest  System  lands. 
Typically,  operation  and  maintenance 
plans  include  daily  operating 
guidelines,  fire  abatement  and  control 
procedures,  monitoring  guidelines, 
maintenance  standards,  safety  and 
emergency  plans,  and  inspection 
standards  and  fi^quencies.  Operation 
and  maintenance  plans  are  not  required 
for  all  special  use  authorizations,  but  are 
usually  necessary  for  complex 
operations,  commercial  uses,  and 
situations  involving  sensitive 
environmental  areas. 
Estimate  of  Burden:  1  hovir. 
Type  of  respondents:  Individuals, 
businesses,  corporations,  groups,  and 


organizations.  Federal,  State,  and  local 
governments. 

Estimated  number  of  respondents: 
35,000. 

Estimated  number  of  responses  per 
respondent:  1. 

Estimated  total  annual  burden  on 
respondents:  35.000  hours. 

Description  of  Information  Collection 

The  follovring  describes  the 
information  collection  to  be  extended: 

Title:  Compliance  Reports  and 
Information  Updates  (No  specific 
agency  form). 

OMB  Number:  0596-0082. 

Expiration  Date  of  Approval:  Jime  30, 
1998. 

Type  of  Request:  Extension  of 
previously  approved  information 
collection. 

Abstract:  Special  use  authorizations 
may  contain  specific  terms  and 
conditions  requiring  the  holder  to 
provide  the  authorized  Forest  Service 
officer  with  compliance  reports, 
information  reports,  and  other 
information  required  by  Federal  law  or 
required  to  properly  manage  National 
Forest  System  lands  to  ensure  adequate 
protection  of  forest  resources  and  public 
health  and  safety.  Examples  of 
compliance  and  information  requests 
include  dam  maintenance  inspection 
reports  and  logs  required  by  the 
Reclamation  Safety  of  Dams  Act  of  1978, 
the  Federal  Dam  Safety  Inspection  Act 
of  1979,  and  the  Dam  Safety  Act  of 
1983;  documentation  that  authorized 
facilities  passed  safety  inspections; 
documentation  showing  that  the  United 
States  is  covered  in  an  insurance  policy; 
notifications  involving  changes  in 
corporation  or  partnership  status;  and 
documentation  of  compliance  with 
nondiscrimination  in  Federally  assisted 
programs  as  required  by  Title  VI  and  VII 
of  the  Civil  Ri^ts  Act  of  1964. 
Estimate  of  Burden:  1  hour. 
Type  of  respondents:  Individuals, 
businesses,  corporations,  groups,  and 
organizations.  Federal,  State,  and  local 
governments. 

Estimated  number  of  respondents: 
13,500. 

Estimated  number  of  responses  per 
respondent:  1. 

Estimated  total  annual  burden  on 
respondents:  13,500  hours. 

Comments  Are  bivited 

The  agency  invites  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  this 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
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Use  of  Comments 

All  comments  received  in  response  to 
this  notice,  including  name  and  address 
when  provided,  will  be  siunmarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval.  All 
comments  will  al$o  become  a  matter  of 
public  record. 

Dated:  April  5, 1999. 
Robert  Le%vi8,  Jr., 

Acting  Associate  Chief. 

[FR  Doc.  99-9044  Filed  4-9-99;  8:45  am] 

BILUNG  CODE  3410-1 1-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Oil  and  Gas  Leasing;  Humboldt- 
Toiyabe  National  Forest,  White  Pine 
and  Nye  Counties,  Nevada 

agency:  USDA  Federal  Energy 
Regulatory  Commission. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Federal  Energy  Regulatory 
Commission  will  prepare  an 
Environmental  Impact  Statement  for  the 
purposes  of  leasing  National  Forest 
System  lands  in  the  White  Pine,  Grant 
and  Quinn  Moimtain  Ranges  (White 
Pine  and  Nye  Counties,  Nevada)  for 
hydrocarbon  exploration,  development 
and  production.  This  EIS  will  be 
prepared  by  the  Forest  Service  in 
cooperation  with  the  Bureau  of  Land 
Management,  the  Nevada  Division  of 
Minerals,  and  Nevada  Division  of 
Wildlife. 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  should  be 
received  by  May  10, 1999  to  ensure 
timely  consideration. 
ADDRESSES:  Send  written  comments  to: 
Monica  J.  Schwalbach,  Assistant  Forest 
Supervisor,  Humboldt-Toiyabe  National 
Forest,  P.O.  Box  539,  Ely,  NV  89301. 
FOR  FURTHER  INFORMATKM:  Direct 
questions  about  the  project  and  the 
preparation  of  the  EIS  to  Jim  Winfrey, 
Project  Team  Leader,  Humboldt-Toiyabe 
National  Forest,  P.O.  Box  539,  Ely,  NV 
89301.  Telephone  775-3031. 
SUPPLEMENTARY  INFORMATION:  Several 
proponents  have  requested  portions  of 


the  Humboldt-Toiyabe  National  Forest 
be  made  available  under  the  Bureau  of 
Land  Management's  Competitive  Oil 
and  Gas  Lease  Sale.  The  Forest  Service 
must  complete  an  environmental 
analysis  to  determine  if  the  lands  are 
suitable  for  leasing  and  to  identify  the 
necessary  conditions  of  approval  prior 
to  authorizing  the  BLM  to  offer  these 
lands. 

The  proposal  would  affect 
approximately  553,135  acres  of  National 
Forest  System  lands.  Preliminary 
internal  scoping  had  identified  several 
issues  which  will  be  addressed  in  the 
analysis  process.  The  following  list  of 
issues  is  not  intended  to  be  all 
inclusive.  Issues  identified  by  the 
members  of  the  interdisciplinary  team 
are.  (1)  Threatened,  endangered  and 
sensitive  species  and  other  species  of 
concerning  including  Bonneville 
cutthroat  trout,  mountain  plover,  sage 
grouse,  bats,  bighorn  sheep,  elk,  and 
mule  deer;  (2)  grazing;  (3)  surface  and 
groundwater  and  cumulative  effects  to 
watershed;  (4)  heritage  resources;  (5) 
grazing;  (6)  noxious  weeds;  (7)  roadless 
areas;  (8)  recreation  opportunities;  (9) 
visual,  noise  and  air  quality;  (10) 
economic  and  social  impacts;  and  (11) 
safety.  These  issues,  and  others 
identified  during  the  scoping  process 
will  be  used  to  develop  alternatives  to 
the  proposed  action.  In  addition,  the  No 
Action  alternative  will  be  considered  in 
the  analysis. 

Public  participation  is  important 
during  the  EIS  scoping  process.  As  part 
of  the  scoping  process,  the  Forest 
Service  is  seeking  information  and 
comments  from  Federal,  State,  County 
and  local  agencies  and  other  individuals 
or  organizations  who  may  be  interested 
in  or  affected  by  the  proposed  actions. 
This  input  will  be  used  in  preparation 
of  the  draft  EIS  and  final  EIS. 

Several  government  agencies  will  be 
invited  to  participate  in  this  project  as 
cooperating  or  participating  agencies. 
These  agencies  include,  but  are  not 
limited  to.  Bureau  of  Land  Management, 
U.S.  Fish  and  Wildlife  Service,  U.S. 
Environmental  Protection  Agency, 
Nevada  Division  of  Environmental 
Protection,  Nevada  Division  of  Wildlife, 
and  Nevada  Division  of  Minerals. 

The  Forest  Service  is  the  lead  agency 
for  this  project  and  Monica  J. 
Schwalbach,  Assistant  Forest 
Supervisor  is  the  responsible  official. 
She  will  make  the  decision  to  determine 
which  lands  are  suitable  for  leasing  and 
any  stipulations  which  should  be 
included  in  a  lease  agreement. 
Apphcable  laws.  Forest  Service 
relations  and  the  Humboldt  National 
Forest  Land  and  Resource  Management 


Plan  (1986)  will  be  taken  into  accoimt 
throughout  the  analysis. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  U.S.  Environmental  Protection 
Agency  (EPA)  and  be  available  for 
review  in  October,  1999.  At  that  time, 
EPA  will  publish  a  Notice  of 
Availability  of  the  Draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  at  least  45  days 
from  the  date  the  EPA's  Notice  of 
Availability  appears  in  the  Federal 
Register. 

•     The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  draft  EIS  must  structure 
thefr  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Model.  803  F.2d  1016.  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334.  1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final  EIS.  To 
assist  the  Forest  Service  in  identifying 
and  considering  issues  and  concerns  on 
the  proposed  action,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible.  It  is  also  helpful  if  comments 
refer  to  specific  pages  or  chapters  of  the 
draft  EIS.  Comments  may  also  address 
the  adequacy  of  the  draft  EIS  or  the 
merits  of  the  alternatives  formulated  or 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 
Monica  J.  Schwalbach, 
Assistant  Forest  Supervisor. 
[FR  Doc  99-8960  Filed  4-9-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

National  Resources  Conservation 
Service 

Buena  Vista  Watershed,  Rockbridge 
County  and  City  of  Buena  Vista, 
Virginia 

agency:  U.S.  Department  of  Agriculture, 
Natural  Resources  Conservation  Service. 
action:  Notice  of  Availability  of  Record 
of  Decision.  

summary:  M.  Denise  Doetzer, 
Responsible  Federal  Official  for  projects 
administered  under  the  provisions  of 
Public  Law  83-566. 16  U.S.C.  1001- 
1008.  in  the  State  of  Virginia,  is  hereby 
providing  notification  that  a  record  of 
decision  to  proceed  with  the  installation 
of  the  Buena  Vista  Watershed  project  is 
available.  Single  copies  of  this  record  of 
decision  may  be  obtained  from  M. 
Denise  Doetzer  at  the  address  shown  on 
the  next  page. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
M.  Denise  Doetzer,  State 
Conservationist,  USDA,  Natxiral 
Resoiuces  Conservation  Service, 
Culpeper  Building,  Suite  209, 1606 
Santa  Rosa  Road,  Richmond,  Virginia 
23229-5014,  telephone  (804) 287-1691. 

This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Under  No. 
10.904,  Watershed  and  Flood  Prevention,  and 
is  subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  March  31. 1999. 
M.  Denise  Doetzer, 
State  Conservationist. 
[FR  Doc.  99-8978  Filed  4-9-99;  8:45  am] 
BILUNG  CODE  3410-16-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

inviting  Preappiications  for  Rural 
Cooperative  Developnient  Grants 

agency:  Rural  Business-Cooperative 
Service,  USDA. 
ACTION:  Notice. 


SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS)  annoimces 
the  availability  of  approximately  $1.75 
million  in  competing  Rural  Cooperative 
Development  Grant  (RCDG)  funds  for 
fiscal  year  (FY)  1999.  This  action  will 
comply  with  legislation  which 
authorizes  grants  for  establishing  and 
operating  centers  for  rural  cooperative 
development.  The  intended  effect  of  this 
notice  is  to  solicit  preappiications  for 
FY  1999  and  award  grants  before 
September  1, 1999. 


dates:  The  deadline  for  receipt  of  a 
preapplicationis  May  28, 1999. 
Preappiications  received  after  that  date 
will  not  be  considered. 
ADDRESSES:  Entities  wishing  to  apply  for 
assistance  should  contact  their  USDA 
Rural  Development  State  Office  to 
receive  further  information  and  copies 
of  the  preapplication  package. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Haskell,  Assistant  Deputy 
Administrator,  Cooperative  Services, 
Rural  Business-Cooperative  Service, 
U.S.  Department  of  Agriculture,  Stop 
3250,  Room  4016,  South  Agriculture 
Building,  1400  Independence  Avenue, 
S.W.,  Washington,  DC  20250-3250. 
Telephone  (202)  720-8460. 
SUPPLEMENTARY  INFORMATION:  Rural 
Cooperative  Development  Grants 
(RCDG)  is  authorized  by  section  310B(e) 
of  the  Consolidated  Farm  and  Rviial 
Development  Act  (7  U.S.C.  1932(e)  and 
regulations  are  contained  in  7  CFR  part 
4284,  subpart  F.  The  primary  objective 
of  the  RCDG  program  is  to  improve  the 
economic  condition  of  rural  areas 
through  cooperative  development.  The 
program  is  administered  through  USDA 
Rural  Development  State  Offices  acting 
on  behalf  of  RBS. 

Grants  will  be  awarded  on  a 
competitive  basis  to  nonprofit 
corporations  and  institutions  of  higher 
education  based  on  specific  selection 
criteria.  The  priorities  described  in  this 
paragraph  will  be  used  by  RBS  to  rate 
preappiications.  RBS  review  of 
preappiications  will  include  the 
complete  preapplication  package ' 
submitted  to  the  Rural  Development 
State  office.  Points  will  be  distributed 
according  to  ranking  as  compared  with 
other  preappiications  on  hand.  Points 
will  be  awarded  to  each  factor  on  a  5, 
4,  3,  2, 1  basis  depending  on  the 
applicant's  ranking  compared  to  other 
applicants. 

(A)  Preference  will  be  given  to 
applications  that: 

(1)  Demonstrate  a  proven  track  record 
in  administering  a  nationally 
coordinated,  regionally  or  State-wide 
operated  project; 

(2)  Demonstrate  previous  expertise  in 
providing  technical  assistance  to 
cooperatives  in  rural  areas; 

(3)  Demonstrate  the  ability  to  assist  in 
the  retention  of  business,  facilitate  the 
establishment  of  cooperatives  and  new 
cooperative  approaches,  and  generate 
employment  opportunities  that  will 
improve  the  economic  conditions  of 
rural  areas; 

(4)  Demonstrate  the  ability  to  create 
horizontal  linkages  among  cooperative 
businesses  within  and  among  various 
sectors  in  nual  areas  of  the  United 


States  and  vertical  linkages  to  domestic 
and  international  markets; 

(5)  Commit  to  providing  technical 
assistance  and  other  services  to 
underserved  and  economically 
distressed  rural  areas  of  the  United 
States; 

(6)  Commit  to  providing  greater  than 

a  25  percent  matching  contribution  writh 
private  funds  and  in-kind  contributions; 

(7)  Evidence  transferability  or 
demonstration  value  to  assist  rural  areas 
outside  of  project  area;  and 

(8)  Demonstrate  that  any  cooperative 
development  activity  is  consistent  with 
positive  environmental  stewardship. 

Fiscal  Year  1999  Preapplication 
Submission 

Preappiications  must  include  a  clear 
statement  of  the  goals  and  objectives  of 
the  project  and  a  plan  which  describes 
the  proposed  project.  Each 
preapplication  received  in  the  State 
office  will  be  reviewed  to  determine  if 
the  preapplication  is  consistent  with  the 
eligible  purposes  outlined  in  7  CFR  part 
4284,  subpart  F.  Preappiications 
without  supportive  data  to  address 
selection  criteria  will  not  be  considered. 
Copies  of  7  CFR  part  4284,  subpart  F, 
will  be  provided  to  any  interested 
applicant  by  making  a  request  to  the 
Rural  Development  State  office  or  RBS 
National  office.  Preappiications  must  be 
completed  and  submitted  to  the  Rural 
Development  State  office  as  soon  as 
possible,  but  no  later  than  May  28. 1999. 
Preappiications  received  after  May  28, 
1999,  will  not  be  considered. 

Each  preapplication  must  contain  the 
following: 

(A)  A  detailed  Table  of  Contents 
containing  page  numbers  for  each 
component  of  the  preapplication. 

(B)  A  project  summary  of  250  words 
or  less  on  a  separate  page.  This  page 
must  include  the  title  of  the  project  and 
the  names  of  the  primary  project 
contacts  and  the  applicant  organization, 
followed  by  the  siunmary.  The  sxunmary 
should  be  self-contained  and  should 
describe  the  overall  goals,  relevance  of 
the  project,  and  a  listing  of  all 
organizations  involved  in  the  project. 
The  project  siunmary  should 
immediately  follow  the  Table  of 
Contents. 

(C)  A  separate  one-page  information 
sheet  which  lists  each  of  the  eight 
evaluation  criteria  followed  by  the  page 
numbers  of  all  relevant  material  and 
docimientation  contained  in  the 
preapplication  which  supports  that 
criteria.  This  page  should  immediately 
follow  the  project  summary. 

P)  An  additional  requirement  for 
those  applicants  who  have  received 
funding  under  the  RCDG  program  in 
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fiscal  years  1997-98  is  a  summation,  not 
to  exceed  three  pages,  of  progress  and 
results  for  all  projects  fully  or  partially 
funded  by  the  RQXr  program  in  those 
years.  This  summary  should  include  the 
status  of  coopfflative  businesses 
organized  and  all  eligible  grant  ptirpose 
activities  listed  under  7  CFR  4284.515. 
The  summary  should  immediately 
follow  the  page  described  above  in 
paragraph  (c)  documenting  the  location  " 
of  evaluation  criteria  supporting 
material. 

The  National  office  will  score 
applicants  based  on  the  grant  selection 
criteria  contained  in  7  GPR  part  4284, 
subpart  F,  and  will  select  awardees 
subject  to  the  availability  of  funds  and 
the  awardee's  satisfactory  siibmission  of 
a  formal  application  and  related 
materials  in  accordance  with  subpart  F. 
Entities  submitting  preapplications  that 
are  selected  for  award  wiU  be  invited  by 
the  State  office  to  submit  a  formal 
application  prior  to  September  1, 1999. 
It  is  anticipated  that  grant  awardees  will 
be  selected  by  September  1, 1999. 

Dated:  March  31, 1999. 
Dayton  Watldns, 
Administrator,  BBS. 

[FR  Doc.  99-8983  Filed  4-9-99: 8:45  am] 
BNJJNQ  CODE  M10-XV-4I 


DEPARTMENT  OF  AGRICULTURE 

Rural  BualnMa-Cooparativa  Sarvica 

Raquaat  for  Propoaala:  Racal  Year 
1999  Funding  Opportunity  for 
Raaaarch  on  Rural  Cooparatlva 
Opportunttiaa  and  Problama 

agency:  Rural  Business-Cooperative 
Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS)  annoimces 
the  availability  of  approximately  $1.0 
million  in  competitive  cooperative 
agreement  funds  allocated  from  FY  1999 
appropriations.  RBS  hereby  requests 
proposals  bom  institutions  of  higher 
education  or  nonprofit  organizations 
interested  in  applying  for  competitively 
awarded  cooperative  agreements  for 
research  related  to  agriciiltural  and 
nonagricultural  cooperatives  serving 
rural  communities.  The  intent  of  the 
funding  is  to  encourage  research  on 
critical  issues  vital  to  the  development 
and  siistainability  of  cooperatives  as  a 
means  of  improving  the  quality  of  life  in 
America's  rural  communities. 

DATES:  Cooperative  agreement 
applications  must  be  received  on  or 
before  June  30, 1999.  Proposals  received 


after  June  30, 1999,  will  not  be 
considered  for  funding. 

ADDRESSES:  Send  Proposals  and  other 
required  materials  to  Dr.  Thomas  H. 
Stafford,  Director,  Cooperative 
Marketing  Division,  Rural  Business- 
Cooperative  Service,  USDA,  Stop  3252. 
Room  4204, 1400  Independence  Avenue 
SW,  Washington,  DC  20250-3252. 
Telephone:  (202)690-0368. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Thomas  H.  Stafibrd,  Director, 
Cooperative  Marketing  Division,  Rural 
Business-Cooperative  Service,  USDA, 
Stop  3252.  Room  4204. 1400 
Independence  Avenue  SW,  Washington, 
DC  20250-3252.  Telephone:  (202)  690- 
0368. 

SUPPLEMENTARY  INFORMATION: 
General  Information 

This  solicitation  is  issued  pursuant  to 
the  Agriculture,  Rural  Development, 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act, 
1999  making  appropriations  for 
programs  admhiistered  by  USDA's  Rural 
Business-Cooperative  Service  (RBS)  for 
the  fiscal  year  ending  September  30, 
1999.  The  Rural  Business-Cooperative 
Service  (RBS)  was  established  by  the 
Department  of  Agriculture 
Reorganization  Act  of  1994.  The  mission 
of  RBS  is  to  improve  the  quality  of  life 
in  rural  America  by  financing 
community  facilities  and  businesses, 
providing  technical  assistance,  and 
creating  effective  strategies  for  nual 
development.  RBS  has  authority  to  enter 
into  cooperative  agreements  pursuant  to 
section  607(b)(4)  of  the  Rural 
Development  Act  of  1972,  as  amended 
by  section  759A  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996. 

The  primary  objective  of  this  funding 
is  to  encoiirage  research  through 
cooperative  agreements  on  critical 
issues  vital  to  the  development  and 
sustainability  of  iiser-owned 
cooperatives  as  a  means  of  improving 
the  quality  of  life  in  America's  rural 
communities.  Issue  areas  on  which 
proposals  should  focus  are: 

(1)  Production  cooperatives 
(including  joint  management  of  farm 
operations)  as  a  tool  for  small  farm 
operators,  as  recommended  by  the 
National  Commission  on  Sm^  Farms. 

(2)  New  generation  cooperative  equity 
management  issues  and  their  impact  on 
the  user-owned  nature  of  the 
cooperative  business. 

(3)  Cooperative  structure,  conduct  and 
performance  in  selected  industries. 

(4)  Can  cooperatives  compete  for 
value-added  markets? 


(5)  Governance  and  control  issues  in 
evolving  cooperative  structiires  and 
environments. 

(6)  The  role  of  nonagrigtUtiiral 
cooperatives  in  rural  development. 

(7)  Evaluation  of  group  action 
strategies,  dispute  resolution 
mechanisms,  and  justifiable  terms 
available  to  contract  growers  and 
cooperatives  in  an  increasingly 
industrialized  agricultiue. 

(8)  Assessment  of  farmer's  markets 
organized  as  cooperatives.  A 
cooperative  agreement  reflects  a 
relationship  between  the  United  States 
Government  and  an  eligible  recipient 
where  (1)  The  principal  purpose  of  the 
relationship  is  the  transfer  of  money, 
property,  services,  or  anything  of  value 
to  the  eligible  recipient  to  carry  out 
research  related  to  rural  cooperatives; 
and  (2)  substantial  involvement  is 
anticipated  between  RBS  acting  for  the 
United  States  Government,  and  the 
eligible  recipient  during  the 
performance  of  the  res(»rch  in  the 
agreement.  A  cooperative  agreement  is 
not  a  grant.  Cooperative  agreements  are 
to  be  awarded  on  the  basis  of  merit, 
quality,  and  relevance  to  advancing  the 
purpose  of  federally  supported  rural 
development  programs  that  increase 
economic  opportunities  in  farming  and 
rural  communities. 

All  forms  required  to  apply  are 
available  from  the  Cooperative  Services 
Program  web-site  at  www.usda.gov/rbs/ 
coops/rrcop.htm,  by  calling  (202)  690- 
0368,  or  faxing  (202)  690-2723.  Forms 
may  also  be  requested  via  Intonet  by 
sending  a  message  with  your  name, 
mailing  address  (not  E-mail)  and  phone 
number  to  "thomas.stafford@usda.gov". 
When  calling  or  e-mailing  Cooperative 
Services,  please  indicate  that  you  are 
requesting  forms  for  Fiscal  Year  1999 
(FY  1999)  Research  on  Rural 
Cooperative  Opportimities  and 
Problems  (RRCOP).  Forms  will  be 
mailed  to  you  (not  e-mailed  or  faxed)  as 
quickly  as  possible.  Forms  are  also 
usuaUy  available  from  the  local 
university  grants  office. 

Use  of  Funds 

Funds  may  be  used  to  pay  up  to  75 
percent  of  the  total  cost  for  carrying  out 
relevant  projects.  Applicants' 
contribution  may  be  in  cash  or  in-kind 
contribution  and  must  be  from 
nonfiederal  funds.  Fimds  may  not  be 
used  to:  (1)  Pay  more  than  75  percent  of 
relevant  project  or  administrative  costs; 
(2)  pay  costs  of  preparing  the 
application  package;  (3)  fund  political 
activities;  or  (4)  pay  costs  inciirred  prior 
to  the  efiiective  date  of  the  cooperative 
agreement.  Indirect  costs  may  not 
exceed  current  negotiated  rates.  If  no 
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rate  has  been  negotiated,  an  indirect 
cost  rate  proposd  must  be  submitted  for 
approval. 

Available  Fund»and  Award 
Limitations 

The  amount  of  funds  available  for 
cooperative  agreements  in  FY  1999  is 
approximately  $1.0  million.  Up  to  one- 
quarter  of  the  total  funds  awarded  will 
be  allocated  to  research  on 
nonagricultural  cooperatives  serving 
nural  areas.  Nonagricultural 
cooperatives  include,  but  are  not  limited 
to  housing,  child  care,  health  care, 
shared  services,  wholesale  or  retail 
consumer  cooperatives,  and  credit 
unions.  Agricultural  cooperatives  are 
user-owned  and  controlled  businesses 
which  purchase  farm  inputs,  market 
farm  products,  or  provide  other  services 
to  their  members.  The  actual  number  of 
cooperative  agreements  funded  will 
depend  on  the  quality  of  proposals 
received  and  the  amoimt  of  funding 
requested.  Maximum  amount  of  Federal 
funds  awarded  for  any  one  proposal  will 
be  $100,000.  to  1998,  a  typical  award 
ranged  from  $40,000  to  $80,000  with  an 
average  award  of  $60,000. 

Eligible  Applicants 

Proposals  may  be  submitted  by  public 
or  private  colleges  or  universities, 
research  foundations  maintained  by  a 
college  or  imiversity,  or  private 
nonprofit  organizatitms.  Under  the 
Lobbying  Disclosiue  Act  of  1995,  an 
organization  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986  (26  U.S.C.  501(c)(4))  which 
engages  in  lobbying  activities,  is  not 
eligible  to  apply. 

Methods  for  Evaluating  and  Ranking 
Applications 

Applications  will  be  evaluated  by  a 
panel  of  RBS  technical  experts. 
Applications  will  be  evaluated 
competitively  and  points  awarded  as 
specified  in  die  Evaluation  Criteria  and 
Weights  section  of  this  notice.  After 
assigning  points  upon  those  criteria, 
applications  will  be  listed  in  rank  order 
and  presented,  along  with  funding  level 
recommendations,  to  the  Administrator 
of  RBS,  who  will  make  the  final 
decision  on  awarding  of  agreements. 
Applications  will  then  be  funded  in 
raiik  order  imtil  all  available  funds  have 
been  expended.  RBS  reserves  the  right 
to  make  selections  out  of  rank  order  to 
provide  for  a  geographic  or  subject 
matter  distribution  of  funded  projects. 
In  addition,  timely  completion  of  past 
cooperative  agreements  Mrith  RBS  may 
be  considered  In  awarding  funds.  With 
respect  to  any  approved  proposal,  the 
amoimt  of  funding  and  the  project 


period  during  which  the  project  may  be 
funded  and  will  be  completed,  are 
subject  to  negotiation  prior  to 
finsJization  of  the  cooperative 
agreement. 

Evaluation  Criteria  and  Weights 

RBS  will  initially  determine  whether 
the  submitting  organization  is  eligible 
and  whether  the  application  contains 
the  information  required  by  this  notice. 
Prior  to  technical  examination,  each 
proposal  will  be  reviewed  for 
responsiveness  to  the  funding 
solicitation.  Proposals  focusing  on 
technical  assistance,  consulting,  or 
problem  solving  for  the  benefit  of  a 
single  cooperative  are  not  encouraged. 
Submissions  that  do  not  fall  within  the 
guidelines  as  stated  in  the  solicitation 
will  be  eliminated  from  the  competition 
and  will  be  retximed  to  the  applicant. 

After  this  initial  screening,  RBS  will 
use  the  following  criteria  to  rate  and 
rank  proposals  received  in  response  to 
this  notice  of  funding  availability.  The 
maximmn  nimiber  of  points  is  100. 
Failure  to  address  any  of  the  following 
criteria  will  disqualify  the  proposal. 

(1)  Relevance:  Focuses  on  an 
agricultural  or  nonagricvdtiiral 
cooperatives  serving  rural  areas  and 
demonstrates  a  clear  relationship  with 
the  research  topics  contained  in  this 
notice  (maximum  20  points); 

(2)  Demonstrates  potential  to 
contribute  innovative  ideas  or  solutions 
to  identified  problems  or  issues 
(maximum  20  points); 

(3)  Shows  capacity  for  broad 
appUcability  in  facilitating  new  or 
improved  cooperative  development  or 
new  or  improved  cooperative 
approaches  (maximum  15  points); 

(i)  Outlines  a  sound  plan  of  work  and 
appropriate  methodology  to  accomplish 
the  stated  objective  of  the  research 
(maximum  15  points); 

(5)  Adequately  documents  the  need 
for  and  clearly  defines  the  objectives  of 
the  research  (maximum  10  points); 

(6)  Demonstrates  cost  effectiveness 
(maximum  10  points); 

(7)  Identifies  qualified  resources  and 
personnel,  including  a  demonstrated 
track^BCord  of  similar  research 
(maximimi  10  points). 

Deliverables 

Upon  completion  of  the  project, 
recipients  will  deliver  the  results  of  the 
research  to  RBS,  in  the  form  of  a 
docimient  of  publishable  quality, 
accompanied  by  all  applicable 
supporting  data.  Publishable  documents 
include,  but  are  not  limited  to, 
manuscripts,  videotapes,  or  software,  or 
other  media,  as  may  be  identified  in 
approved  proposals.  RBS  retains  . 


publishing  rights  to  such  documents,  as 
well  as  ri^ts  to  any  raw  or  preliminary 
data  collected  as  part  of  the  project. 

Content  of  a  Proposal 

A  proposal  should  contain  the 
following: 

(1)  Form  SF-424,  "Application  for 
Federal  Assistance." 

(2)  Form  SF-424A.  "Budget 
Information — Non-Construction 
Programs." 

(3)  Fonn  SF-424B,  "Assurances— 
Non-Construction  Programs." 

(4)  Form  AD^l  04  7,  "Certification 
Regarding  Debarment,  Suspension,  and 
Other  Responsibility  Matters." 

(5)  Form  AD-1049,  "Certification 
Regarding  Drug-Free  Workplace 
Requirements." 

(6)  Table  of  Contents:  For  ease  of 
locating  information,  each  proposal 
must  contain  a  detailed  Table  of 
Contents  immediately  following  the 
required  forms.  The  Table  of  Contents 
shoidd  include  page  nimibers  for  each 
component  of  the  proposal.  Pagination 
should  begin  immediately  following  the 
Table  of  Contents. 

(7)  Project  Summary.  A  simmiary  of 
the  Project  Proposal,  not  to  exceed  one- 
page  should  include  the  following:  title 
of  the  project;  names  of  principal 
investigators  and  applicant 
organization;  and  a  description  of  the 
overall  goals  and  relevance  of  the 
project. 

(8)  Project  Proposal:  The  application 
miist  contain  a  narrative  statement 
describing  the  nature  of  the  proposed 
research.  The  Proposal  must  include  at 
least  the  following: 

(i)  Project  Title.  The  tide  of  the 
proposed  project  must  be  brief,  yet 
represent  the  major  thrust  of  the  project. 

(ii)  Project  Leaders.  List  the  names 
and  contact  information  for  the 
principal  investigators.  Minor 
collaborators  or  considtants  should  be 
so  designated  and  not  listed  as  principal 
investigators. 

(iii)  Need  for  the  Project.  A  concisely 
worded  rationale  for  the  research  must 
be  presented.  Included  should  be  a 
summarization  of  the  body  of 
knowledge  (literature  review)  which 
substantiates  the  need  for  the  research. 
The  need  for  the  proposed  research 
must  be  clearly  and  directiy  related  to 
the  facilitation  of  new  or  improved 
cooperative  approaches. 

(iv)  Objectives  of  the  Project.  Discuss 
the  specific  objectives  of  the  project  and 
the  impact  of  the  research  on  end-users. 

(v)  Procedures.  Discuss  the 
hypotheses  or  questions  being  asked 
and  the  methodology  or  approach  to  be 
used  in  carrying  out  the  proposed 
research  and  accomplishing  the 
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objectives.  A  description  of  any 
subcontracting  arrangements  to  be  used 
in  carrying  out  the  project  must  be 
included. 

(vi)  Time  Table.  A  tentative  schedule 
for  conducting  the  major  steps  of  the 
research  must  be  included. 

(vii)  Expected  Output.  Describe  how 
the  results  will  be  presented  and 
disseminated.  Include  who  will  be 
responsible  for  any  published  output. 

(viii)  Coordination  and  Management 
Plan.  Describe  how  the  project  will  be 
coordinated  among  various  participants 
and  the  nature  of  the  collaborations. 
Describe  plans  for  management  of  the 
project  to  ensure  its  proper  and  efficient 
administration.  Describe  scope  of  RBS 
involvement  in  the  project. 

(9)  Personnel  Support.  To  assist 
reviewers  in  assessing  the  competence 
and  experience  of  proposed  principal 
investigators,  the  following  must  be 
included  for  each: 

(i)  estimated  time  commitment  to  the 
project; 

(ii)  a  one-page  auriculum-vitae; 

(iii)  a  chronological  list  of  all 
publications  during  the  past  five  years. 

What  to  Submit 

An  original  and  two  copies  must  be 
submitted  in  one  package. 

When  and  Where  To  Submit 

Proposals  must  be  received  by  close  of 
business  on  June  30, 1999.  Proposals 
must  be  sent  to  Dr.  Thomas  H.  Stafford, 
Director,  Cooperative  Marketing 
Division,  Rural  Business-Cooperative 
Service,  USDA,  Stop  3252,  Room  4204, 
1400  Independence  Avenue  SW, 
Washington,  DC  20250-3252. 

Other  Federal  Statutes  and  Regulations 
That  Apply 

Several  other  Federal  statutes  and 

regulations  apply  to  proposals 

considered  for  review  and  to 

cooperative  agreements  awarded.  These 

include  but  are  not  limited  to: 

7  CFR  part  15,  subpart  A- 
Nondiscrimination  in  Federally- 
Assisted  Programs. of  the  Department 
of  Agricultiu^ — Effectuation  of  Title 
VI  of  the  Civil  Rights  Act  of  1964. 

7  CFR  part  3015— USDA  Uniform 
Federal  Assistance  Regulations. 

7  CFR  part  301 7— Govemmentwide 
Debarment  and  Suspension 
(Nonprociu^ment)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants) 

7  CFR  part  3018 — New  Restrictions  on 
Lobb}ring 

7  CFR  part  3019— Uniform 
AdnUnistrative  Requirements  for 
Grants  and  Agreements  with 
Institutions  of  Higher  Education, 


Hospitals,  and  Other  Nonprofit 

Organizations 
7  CFR  part  3051— Audits  of  bistitutions 

of  Higher  Education  and  Other 

Nonprofit  Institutions 
7  CFR  part  3052— Audits  of  States, 

Local  Governments,  and  Non-Profit 

Organizations 

Paperwork  Reduction  Act 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
0MB  control  niunber  0570-0028. 

Dated:  April  1, 1999. 

Dayton  J.  Watkins, 

Administrator,  Rural  Business-Cooperative 
Service. 

[FR  Doc.  99-6974  Filed  4-9-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Cenaua 

Applicant  Background  Questionnaire 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  11, 1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5033, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument{s)  and  instructions  should 
be  directed  to  Dajma  Jacobs,  Bureau  of 
the  Census,  Field  Division,  SFC-2, 
Room  1408.  Washington,  DC  20233- 
5700,  301-457-4899. 

SUPPLEMENTARY  INFORMATION: 

I.  Aiistract 

The  Applicant  Background 
Questionnaire  is  completed  on  a 
voluntary  basis  by  applicants  for 
temporary  (Schedule  A)  positions  with 
the  Bureau  of  the  Census  at  the  time  of 


application  and  testing.  Temporary 
positions  normally  last  8-12  weeks,  and 
applicants  must  meet  the  miniTnnm 
qualifications  of  a  written  test.  The 
expected  number  of  applicants  for 
temporary  Census  Bureau  jobs  is 
increasing  significantiy  because  of  our 
efforts  to  hire  over  800,000  enumerators 
for  Census  2000.  The  questions  on  the 
Applicant  Backgroimd  Questionnaire 
are  of  a  sensitive  nature  relating  to  race 
and  national  origin  as  well  as  medical 
disabilities.  This  information  is  useful 
in  determining  whether  we  have  a 
representative  sample  of  the  community 
fit)m  which  we  are  hiring.  This  allows 
the  Bureau  of  the  Census  to  adjust 
recruiting  efforts  quickly  and  to  employ 
local  applicants  for  indigenous  hiring. 
Backgroimd  information  provided  by 
applicants  will  not  be  used  in  applicant 
screening  or  selection  and  will  not  be 
available  to  the  selecting  official. 

The  Applicant  Backgroimd 
Questionnaire  asks  the  minimiim 
number  of  questions  to  obtain  the 
necessary  information.  Individuals 
complete  the  form  only  once  and  the 
Bureau  of  the  Census  does  not  obtain 
similar  information  from  applicants 
prior  to  empIojTnent.  The 
confidentiality  of  information  contained 
on  the  BC-1431  will  be  maintained 
according  to  the  Privacy  Act.  The 
questionnaire  contains  the  Privacy  Act 
statement. 

n.  Method  o£  Collection 

Individuals  complete  the  BC-1431 
only  once.  Based  on  past  experience,  the 
BC-1431  on  average  takes  about  2.5 
minutes  to  complete.  The  paper  form  is 
completed  by  the  applicant  at  the  time 
of  testing. 

m.  Data 

OMB  Number:  0607-0494. 

Form  Number:  BC-1431. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Decennial  Census  Job 
Applicants. 

Estimated  Number  of  Respondents: 
3,200,000. 

Estimated  Time  Per  Response:  2.5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  133,333. 

Estimated  Total  Annual  Cost:  There  is 
no  cost  to  respondents  except  for  their 
time. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  P.L.  92-261.  Equal 
Emplo}mient  Opportunity  Act  of  1972 
P.L.  94-311,  Publication  of  Economic 
and  Social  Statistics  for  Americans  of 
Spanish  Origin  or  Descent  43  FR  38297. 
Information  of  Impact  (Section  4)  5 
U.S.C.  7201,  Antidiscrimination  Policy, 
Minority  Recruitment  Program. 
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IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accwacy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  April  7, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer 
[FR  Doc.  99-9051  Filed  4-9-99;  8:45  am] 

BILIJNQ  CODE  3610-07-P 


DEPARTMEKT  OF  COMMERCE 
International  Trade  Admlniatration 
BISNIS  Publication  Subscription  Form 

ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  Jime  11, 1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce,  Room  5033, 14th  & 
Constitution  Avenue,  NW,  Washington, 
DC  20230.  Phone  number:  (202)  482- 
3272. 

FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Christopher  Weiss,  Market 
Access  and  Compliance,  Business 
Information  Service  for  the  Newly 
Independent  States  (BISNIS)  Room 


7413, 14th  &  Constitution  Avenue,  NW, 
Washington,  DC  20230;  Phone  niumber: 
(202)  482-4655  ext.  26,  and  fax  nxmiber: 
(202) 482-2293. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  International  Trade 
Administration's  (TTA)  Business 
Information  Service  for  the  Newly 
Independent  States  (BISNIS)  program 
offers  business  information  and 
counseling  to  U.S.  companies  seeking  to 
export  or  to  invest  in  the  countries  of 
the  former  Soviet  Union.  A  critical 
component  of  the  program  is  the 
dissemination  of  information  regarding 
market  conditions  and  opportunities  in 
various  industries  and  countries  of  the 
former  Soviet  Union.  These  information 
products  provided  by  BISNIS  are  in  the 
form  of  emails,  faxes,  and  paper  mailers. 
The  Publication  Subscription  form  is  a 
quick  way  for  interested  parties  to  tell 
BISNIS  which  products  they  want  and 
what  is  their  industry  and  country 
interests. 

n.  Method  of  Collection 

Internet,  fax,  mail,  or  telephone. 

m.  Data 

OMB  Number:  0625-XXXX. 
Form  Nimiber:  None. 
Type  of  Review:  Regular  Submission. 
Affected  Public:  Business  or  other  for- 
profit  firms. 
Estimated  Number  of  Respondents: 

2,040. 

Estimated  Time  Per  Response:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hoiu-s:  170  hours. 

Estimated  Total  Aimual  Costs:  The 
estimated  aimual  cost  for  this  collection 
is  $8,500.00  ($5,950.00  for  respondents 
and  $2,550.00  for  federal  government). 

IV.  Request  for  Comments 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 


they  also  will  become  a  matter  of  public 
record. 

Dated:  April  7, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  99-9052  Filed  4-9-99;  8:45  am] 
BU.UNG  CODE  3610-OA-P 


DEPARTMENT  OF  COMMERCE 
Intemational  Trade  Admlniatration 

[A-403-801] 

Fraah  and  Chilled  Atlantic  Salmon 
from  Norway;  Final  Raaulta  of 
Antidumping  Duty  Adminiatrative 
Review 

AGENCY:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 


SUMMARY:  On  December  31, 1998,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of 
administrative  review  of  the 
antidimiping  order  on  fresh  and  chilled 
Atlantic  salmon  from  Norway.  The 
review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise 
shipped  to  the  United  States  during  the 
period  April  1, 1997,  through  March  31. 
1998.  We  did  not  receive  any  comments 
on  the  preliminary  results.  The 
dumping  margin  for  the  reviewed 
company  is  unchanged  from  the 
preliminary  results. 
EFFECTIVE  DATE:  April  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Conniff  or  Thomas  Futtner,  AD/CVD 
Enforcement,  Office  4,  Import 
Administration,  Intemational  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington,  D.C.  20230; 
telephone  202/482-1009  or  482-3814, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  the 
preliminary  results  of  this  review  on 
December  31, 1998  (63  FR  72244).  The 
Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
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the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regidations  refer  to 
the  regulations  codified  at  19  CFR  Part 
351  (1998). 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  firesh  and  chilled  AUantic 
salmon  (salmon).  It  encompasses  the 
species  of  Atiantic  salmon  (Salmo  salar) 
marketed  as  specified  herein;  the  subject 
merchandise  excludes  all  other  species 
of  salmon:  Danube  salmon;  Chinook 
(also  called  "king"  or  "quinnat");  Coho 
("silver");  Sockeye  ("redfish"  or 
"blueback");  Humpback  ("pink");  and 
Chum  ("dog").  Atiantic  salmon  is  whole 
or  nearly  whole  fish,  tj^jically  (but  not 
necessarily)  marketed  gutted,  bled,  and 
cleaned,  with  the  head  on.  The  subject 
merchandise  is  t)^ically  packed  in  fresh 
water  ice  (chilled).  Excluded  from  the 
subject  merchandise  are  fillets,  steaks, 
and  other  cuts  of  Atiantic  salmon.  Also 
excluded  are  frozen,  caimed,  smoked  or 
otherwise  processed  Atiantic  salmon. 
Fresh  and  chilled  Atlantic  salmon  is 
currentiy  provided  for  imder 
Harmonized  Tariff  Schedule  (HTS) 
subheading  0302.12.00.02.09.  The  HTS 
item  number  is  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Final  Results  of  Review 

The  Department  received  no 
comments  on  its  preliminary  results  and 
we  did  not  make  any  changes  to  our 
analysis.  Therefore,  the  margin  from  the 
preliminary  results  has  not  changed  for 
the  final  results  of  review. 


Manufacturer/Exporter 

Margin 
(percent) 

Nomir  Group  A/S 

31  81 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  will  assess  antidumping 
duties  on  the  above  firm's  entries  at  the 
same  rate  as  its  above  stated  dumping 
margin  since  the  margin  is  not  a 
calciilated  rate,  but  is  a  rate  based  upon 
facts  available  pursuant  to  section  776 
of  the  Act. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  fix)m  warehouse, 
for  cons\miption  on  or  after  the 
publication  date  of  these  find  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 


The  cash  deposit  rate  for -the  reviewed 
firm  will  be  that  firm's  rate  established 
in  the  final  results  of  this  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this  or 
a  prior  review,  or  the  original  less  than 
feir  value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  not  previously  reviewed 
will  be  23.80  percent,  the  "all  others" 
rate  established  in  the  final 
determination  of  sales  at  less  than  feir 
value,  published  by  the  Department  (56 
FR  14920,  April  12, 1991). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  resiilts  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidiunping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidiunping 
duties  occurred  and  the  subsequent 
ass^sment  of  double  antidiunping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)(B)  and  777{i)(l)of  tiie  Act. 

Dated:  April  6, 1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[ER  Doc.  99-9049  Filed  4-9-99;  8:45  am] 

Biuma  cooE  tsio-os-p 


DEPARTMENT  OF  COMMERCE 

Intsmational  Trade  Administratkx) 

UnKsd  States-Egypt  Presidanto' 
Council:  Membership 

AGENCY:  International  Trade 
Administration,  Commerce  Department. 
ACTION:  Notice  of  Membership 
Opportunity. 

SUMMARY:  The  International  Trade 
Administration  of  the  U.S.  Department 
of  Commerce  established  and  monitors 
the  activities  of  the  U.S.-Egypt 
Presidents'  Council,  the  private  sector 
component  of  the  Gore-Mubarak 
Partnership.  This  notice  announces 
membership  opportunities  for  American 
business  representatives  on  the  U.S. 
side  of  the  Council. 
DATK:  In  order  to  receive  full 
consideration,  requests  must  be  received 
no  later  than:  Friday,  May  7, 1999. 
ADDRESSES:  Please  send  your  requests 
for  consideration  to  Thomas  Sams, 
Egypt  Desk  Officer,  Office  of  the  Near 
East,  U.S.  Department  of  Commerce 
either  by  fax  on  202-482-0878  or  by 
mail  to  Room  H-2029B,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Sams,  Office  of  the  Near  East,  Room  H- 
2029B,  U.S.  Department  of  Commerce, 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION:  During  his 
September,  1994  visit  to  Cairo,  Vice 
President  Gore,  on  behalf  of  President 
Clinton,  and  President  Mubarak 
announced  the  "Gore-Mubarak 
Partnership  for  Growth  and 
Development".  This  bilateral  initiative 
includes  the  establishment  of  the  United 
States-Egypt  Presidents'  Council.  The 
purpose  of  the  Council  is  to  provide  a 
forum  through  which  American  and 
Egyptian  private  sector  representatives 
can  provide  advice  to  their  respective 
governments  that  reflect  their  views, 
needs  and  concerns  regarding  private 
sector  business  development  in  Egypt 
and  enhanced  bilateral  commercial  ties. 
The  Council  exchanges  information  and 
encourages  bilateral  discussions  that 
address  the  foUowring  areas: 

•  Factors  that  affect  the  growth  of 
private  sector  business  in  Egypt, 
including  disincentives  to  trade  and 
investment  and  regulatory  obstacles; 

•  Initiatives  that  the  Government  of 
Egjrpt  might  take  to  promote  private 
sector  business  growth  in  Egypt; 

•  Identification  and  promotion  of 
business  opportunities  in  Egypt; 

•  Identitying  further  steps  to  facilitate 
and  encourage  the  development  of 
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commercial  expansion  between  the  two 
countries. 

The  U.S.  section  of  the  Council, 
chaired  by  the  U.S.  Secretary  of 
Commerce,  consists  of  fifteen  members, 
all  drawn  from  the  private  sector.  They 
represent  the  diversity  of  American 
business  with  emphasis  on:  agribusiness 
and  food  processing,  tourism,  banking 
and  investment,  pharmaceuticals, 
services,  information  technology, 
electronics  and  other  high  technology 
industries,  and  manufacturing 
industries.  Private  sector  members  will 
serve  in  a  representative  capacity 
presenting  the  views  and  interests  of 
their  particular  industry  and  as  senior 
business  representatives  whose 
expertise  on  international  business 
issues  can  be  shared.  Private  sector 
members  are  not  special  government 
employees,  and  will  receive  no 
compensation  for  their  participation  in 
Coimcil  activities.  Members 
participating  in  Council  meetings  and 
events  will  be  responsible  for  their 
travel,  living,  and  other  personal 
expenses.  Coimcil  members  serve  for 
two-year  terms  at  the  discretion  of  the 
Secretary. 

In  order  to  be  eligible  for  membership 
in  the  U.S.  section,  potential  candidates 
should  be: 

•  a  U.S.  citizen  residing  in  the  United 

States; 

•  the  President  or  CEO  (or 
comparable  level  of  responsibility  of  a 
private  sector  company  (or,  in  the  case 
of  very  large  private  sector  companies, 
the  head  of  a  sizeable  operating  unit);  or 
head  of  a  non-profit  organization  that 
has  a  unique  technical  expertise  and 
outstanding  reputation;  and 

•  not  a  registered  foreign  agent  under 
the  Foreign  Agents  Registration  Act  of 
1938,  as  amended. 

In  reviewing  eligible  candidates,  the 
Secretary  of  Commerce  will  consider 
such  selection  factors  as; 

•  Experience  and  interest  in  the 
Egyptian  market; 

•  Industry  or  service  sector 
represented; 

•  export/investment  experience;  and 

•  contribution  to  diversity  based  on 
industry  sectors,  company  size, 
location,  and  demographics. 

Members  will  be  selected  who  will 
best  carry  out  the  objectives  of  the 
Council  as  stated  in  the  Terms  of 
Reference  establishing  the  U.S.-Egypt 
Presidents'  Council. 

To  be  considered  for  membership, 
please  provide  the  following:  name  or 
manes  and  title(s)  of  the  individual(s) 
requesting  consideration;  name  and 
address  of  the  company  or  organization 
sponsoring  each  individual;  company's 
product,  service  or  technical  expertise; 


size  of  the  company;  export  trade, 
investment,  or  international  program 
experience  and  major  markets;  and  a 
brief  statement  of  why  the  candidate(s) 
should  be  considered  for  membership 
on  the  Coimcil. 

Dated:  April  6, 1999. 
Thomas  R.  Parker, 
Director.  Office  of  the  Near  East. 
[FR  Doc.  99-8985  Filed  4-9-99  8:45  am] 
BILLING  CODE  3610-OA-4I 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-475-819] 

Certain  Pasta  from  Italy:  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Prehminary  Results  of 

Countervailing  Duty  Administrative 

Review. 


SUMMARY:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  countervailing  duty  order  on 
certain  pasta  from  Italy  for  the  period 
January  1, 1997,  through  December  31, 
1997.  We  have  preliminarily  determined 
that  certain  producers/exporters  have 
received  net  subsidies  during  the  period 
of  review.  If  the  final  results  remain  the 
same  as  these  preliminary  results,  we 
will  instruct  the  Customs  Service  to 
assess  countervailing  duties  as  detailed 
in  the  preliminary  results  of  review. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  April  12,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Kane,  Sally  Hastings,  or  Suresh 
Maniam,  AD/CVD  Enforcement,  Group 
I,  Office  1,  Import  Administration,  U.S. 
Department  of  Commerce,  Room  3099, 
14th  Street  and  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-2815,  482-3464  or 
482-0176,  respectively. 

Background 

On  July  24, 1996,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (61  FR  38544) 
the  countervailing  duty  order  on  pasta 
from  Italy.  On  July  1, 1998,  the 
Department  published  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (63  FR  35909)  of  this 
countervailing  duty  order.  We  received 
timely  requests  for  review  and  we 
initiated  the  review,  covering  the  period 
January  1, 1997,  to  December  31, 1997, 


on  August  27, 1998  (63  FR  45796),  and 
September  9. 1998  (63  FR  48188).  In 
accordance  with  19  CFR  351.213(b),  this 
review  of  the  order  covers  the  following 
producers  or  exporters  of  the  subject 
merchandise  for  which  a  review  was 
specifically  requested:  Audisio  Industrie 
Alimentari  S.p.A.  ("Audisio");  the 
affiliated  companies  Delverde  S.r.L., 
Tamma  Industrie  Alimentari  di 
Capitanata  S.r.L.,  Sangralimenti  S.r.L., 
and  Pietro  Rotunno,  S.r.L.  ("Delverde/ 
Tamma");  Pastificio  Fabianelli  S.p.A. 
("Fabianelli");  and  Pastificio  Riscossa 
F.lli  Mastromauro  S.r.L.  ("Riscossa"). 
This  review  covers  26  programs. 

On  September  15, 1998,  we  issued 
countervailing  duty  questionnaires  to 
the  Government  of  Italy  ("GOI"),  the 
Commission  of  the  European  Union 
("EU"),  and  the  above-named 
companies  under  review.  The  following 
seven  companies  which  had  requested 
to  be  included  in  this  review  withdrew 
their  request  on  the  noted  dates:  De  Gi 
Ma  S.r.L.  and  Pastificio  Laporta  S.a.s.  on 
September  23, 1998;  hidustrie 
Alimentari  Molisane  S.r.L.  and 
Pastificio  Antonio  Pallante  S.r.L.  on 
October  6, 1998;  Pastificio  Maltagliati 
S.p.A.  on  October  28, 1998;  La  Molisana 
Industrie  Alimentari  S.p.A.  on 
November  4, 1998;  and  Petrini  S.p.A.  on 
November  5, 1998. 

We  received  responses  to  our 
questionnaires  and  issued  supplemental 
questionnaires  throughout  the  period 
November  1998  through  February  1999. 
Responses  to  supplemental 
questionnaires  were  received  in  March 
1999. 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act  ("URAA"), 
effective  January  1 ,  1995  ("the  Act"), 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Act.  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  Part 
351  (1998). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  pounds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
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market,  in  fiberboard  or  cardboard 
cartons  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions. 

Excluded  from  the  scope  of  this 
review  are  refrigerated,  frozen,  or 
caimed  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
egg  white.  Also  excluded  are  imports  of 
organic  pasta  bom  Italy  that  are 
accompanied  by  the  appropriate 
certificate  issued  by  the  Institute 
Mediterraneo  Di  Certificazione  ("IMC"), 
by  Bioagricoop  Scrl,  by  QC&I 
International  Services,  or  by  Ecocert 
Italia. 

The  merchandise  subject  to  review  is 
cmrently  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
C'/fTSt/S").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  merchandise  subject 
to  the  order  is  dispositive. 

Scope  Rulings 

(1)  On  August  25, 1997,  the 
Department  issued  a  scope  ruling  that 
multicolored  pasta,  imported  in  kitchen 
display  bottles  of  decorative  glass  that 
are  sealed  with  cork  or  paraffin  and 
boimd  with  raffia,  is  excluded  from  the 
scope  of  the  antidimiping  and 
countervailing  duty  orders  (see 
Memorandum  from  Edward  Easton  to 
Richard  Moreland,  dated  August  25, 
1997). 

(2)  On  July  30, 1998,  the  Department 
issued  a  scope  ruling,  finding  that 
multipacks  consisting  of  six  one-pound 
packages  of  pasta  that  are  shrink- 
wrapped  into  a  single  package  are 
within  the  scope  of  the  antidumping 
and  countervailing  duty  orders.  (See 
letter  from  Susan  H.  Kuhbach,  Acting 
Deputy  Assistant  Secretary  for  Import 
Administration,  to  Barbara  P.  Sidari, 
Vice  President,  Joseph  A.  Sidari 
Company,  Inc.,  dated  July  30, 1998.) 

(3)  On  October  26, 1998,  we  initiated 
a  scope  inquiry  to  determine  whether  a 
package  weighing  over  five  poimds  as  a 
result  of  industry  packing  tolerances 
may  be  within  the  scope  of  the 
antidumping  and  coimtervailing  duty 
orders.  A  preliminary  scope  ruling  was 
issued  (see  Memorandum  from  John 
Brinkmann  to  Richard  Moreland,  dated 
March  24, 1999). 

Period  of  Review 

The  period  of  review  ("POR")  for 
which  we  are  measuring  subsidies  is 
bom  January  1, 1997,  through  December 
31, 1997. 


Subsidies  Valuation  Information 

Benchmarks  for  Long-term  Loans  and 
Discount  Rates:  The  companies  under 
review  did  not  takeout  any  long-term, 
fixed-rate,  lira-denominated  loans  or 
other  debt  obligations  which  could  be 
used  as  benchmarks  in  any  of  the  years 
in  which  grants  were  received  or 
government  loans  under  review  were 
given.  Therefore,  for  years  prior  to  1995, 
we  used  the  Bank  of  Italy  reference  rate, 
adjusted  upward  to  reflect  the  mark-up 
an  Italian  commercial  bank  would 
charge  a  corporate  customer,  as  the 
benchmark  interest  rate  for  long-term 
loans  and  as  the  discount  rate.  For  1995 
through  1997,  we  used  the  average 
interest  rate  on  mediiun-and  long-term 
loans  as  reported  by  the  Bank  of  Italy 
based  on  a  survey  of  114  Italian  banks. 
We  continued  to  use  the  same  mark-up 
as  in  Certain  Pasta  From  Italy:  Final 
Results  of  Countervailing  Duty  Review, 
63  FR  43905.  43906  (August  17,  1998) 
{"Pasta  First  Review"),  but  we  will 
examine  at  verification  whether  that 
mark-up  includes  fees,  commissions 
and  other  expenses. 

Allocation  Period:  In  British  Steel  pic. 
V.  United  States,  879  F.Supp.  1254, 
1289  (Crr  1995)  {"British  Steel  I"),  the 
U.S.  Court  of  International  Trade  ("CIT" 
or  "the  Court")  ruled  against  the 
allocation  methodology  for  non- 
reciuxing  subsidies  that  the  Department 
had  employed  for  the  past  decade, 
which  was  articulated  in  the  General 
Issues  Appendix,  appended  to  Final 
Countervailing  Duty  Extermination; 
Certain  Steel  Products  from  Austria,  58 
FR  37225  Quly  9,  1993)  ("GM").  hi 
accordance  with  the  Court's  remand 
order,  the  Department  determined  that 
the  most  reasonable  method  of  deriving 
the  allocation  period  for  nonrecurring 
subsidies  is  a  company-specific  average 
useful  life  ("AUL")  of  non-renewable 
physical  assets.  This  remand 
determination  was  affirmed  by  the  Court 
on  Jime  4, 1996.  See  British  Steel  pic  v. 
United  States,  929  F.Supp  426,  439  (CIT 
1996)  {"British  Steel  U").  Accordingly, 
the  Department  has  applied  this  method 
to  those  non-reouxing  subsidies  that 
were  not  countervailed  in  the 
investigation.  However,  for  non- 
recurring subsidies  received  prior  to  the 
POR  and  which  have  already  been 
coimtervailed  based  on  an  allocation 
period  established  in  earlier  segments  of 
this  proceeding,  it  is  neither  reasonable 
nor  practicable  to  reallocate  those 
subsidies  over  a  different  period  of  time. 
Therefore,  for  piuposes  of  these 
preliminary  results,  the  Department  is 
using  the  original  allocation  period 
assigned  to  each  non-recurring  subsidy 
received  prior  to  the  POR.  This 


conforms  with  our  approach  in  Certain 
Carbon  Steel  Products  from  Sweden; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  62  FR  16549 
(April  7, 1997). 

For  non-recurring  subsidies  received 
during  the  POR,  each  company  under 
review  submitted  an  AUL  calculation 
based  on  depreciation  and  asset  values 
of  productive  assets  reported  in  its 
financial  statements.  Elach  company's 
AUL  was  derived  by  dividing  the  s\un 
of  average  gross  book  value  of 
depreciable  fixed  assets  over  the  past  10 
years  by  the  average  depreciation 
charges  over  this  period.  We  found  this 
calculation  to  be  reasonable  and 
consistent  with  oiu  company-specific 
AUL  objective.  We  have  used  these 
calculated  AULs  for  the  allocation 
period  for  non-recurring  subsidies 
received  during  the  POR. 

Benefits  to  Mills:  In  cases  where 
semolina  (the  input  product  to  pasta) 
and  the  subject  merchandise  were 
produced  within  a  single  corporate 
entity,  the  Department  has  found  that 
subsidies  to  the  input  product  benefit 
total  sales  of  the  corporation,  including 
sales  of  the  subject  merchandise, 
without  conducting  an  upstream 
subsidy  analysis.  {See,  e.g..  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Softwood 
Lumber  Products  from  Canada,  57  FR 
22570  (May  28,  1992);  Final  Affirmative 
Countervailing  Duty  Determination: 
Industrial  Phosphoric  Acid  from  Israel, 
52  FR  25447  (July  7,  1987);  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Pasta  from  Italy, 
61  FR  30288,  at  30292  Qune  14,  1996) 
{"Pasta  from  Italy").)  Where 
appropriate,  we  have  also  included  sales 
of  semoUna  in  calculating  the  ad 
valorem  subsidy  rate.  However,  for 
those  companies  where  the  mill  is 
separately  incorporated  from  the 
producer  of  the  subject  merchandise,  we 
have  not  included  subsidies  for  the 
milling  operations  in  our  calculations. 

Changes  in  Ownership 

One  of  the  companies  imder  review, 
Delverde/Tamma,  purchased  an  existing 
pasta  factory  from  an  unaffiliated  party. 
The  previous  owner  of  the  purchased 
factory  had  received  non-recurring 
coimtervailable  subsidies  prior  to  the 
transfer  of  ownership,  which  took  place 
in  1991.  Consistent  with  our  practice  in 
Pasta  First  Review,  we  have  calculated 
the  amount  of  the  prior  subsidies  that 
passed  through  to  Delverde  with  the 
acquisition  of  the  factory,  following  the 
spin-off  methodology  described  in  the 
Restructiuing  section  of  the  GIA,  58  FR 
at  37265. 
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AflBliated  Parties 

In  Pasta  First  Review,  we  found  that 
Delverde  S.r.L.  ("Delverde")  and 
Tamma  Industrie  Alimentari,  S.r.L. 
("Tamma")  warrant  treatment  as  a 
single  company  with  a  combined  rate 
due  to  the  level  of  affiliation  between 
the  two  companies.  In  this  review,  the 
respondents  have  provided  no  new 
information  which  would  warrant  a 
reconsideration  of  this  determination. 
Therefore,  we  calculated  a  single 
countervailing  duty  rate  for  these 
companies  by  dividing  their  combined 
subsidy  benefits  by  their  combined 
sales. 

Analysis  of  Programs 

/.  Programs  Preliminarily  Determined  to 
Confer  Subsidies 

A.  Industrial  Development  Grants 


1.  Law  64/86  Benefits 

Law  64/86  provided  assistance  to 
promote  industrial  development  in  the 
Mezzogiomo  (south  of  Italy).  Grants 
were  awarded  to  companies 
constructing  new  plants  or  expanding  or 
modernizing  existing  plants.  Pasta 
companies  were  eligible  for  grants  to 
expand  existing  plants  but  not  to 
establish  new  plants,  because  the 
market  for  pasta  was  deemed  to  be  close 
to  saturated.  Grants  were  made  only 
after  a  private  credit  institution  chosen 
by  the  applicant  made  a  positive 
assessment  of  the  project. 

In  1992,  the  Itahan  Parliament 
abrogated  Law  64/86  and  replaced  it 
with  Law  488/92  (see  2,  below).  This 
decision  became  effective  in  1993. 
Projects  approved  prior  to  1993, 
however,  were  authorized  to  receive 
grant  amoimts  after  1993.  Delverde/ 
Tamma  and  Riscossa  benefitted  firom 
industrial  development  grants  under 
Law  64/86  during  the  POR. 

In  Pasta  from  Italy,  the  Department 
determined  that  these  grants  provide  a 
countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 
They  provided  a  direct  transfer  of  funds 
from  the  GOI  bestowing  a  benefit  in  the 
amount  of  the  grant.  Also,  these  grants 
were  found  to  be  regionally  specific 
within  the  meaning  of  section  771  (5A) 
of  the  Act.  In  this  review,  neither  the 
GOI  nor  the  responding  companies 
provided  new  information  which  would 
warrant  reconsideration  of  this    ■  * 
determination. 

In  Pasta  from  Italy,  the  Department 
treated  independent  development  grants 
as  "non-recurring"  based  on  the 
analysis  set  forth  in  the  Allocation 
section  of  the  GIA.  58  FR  at  37226.  In 
the  current  review,  we  have  found  no 
reason  to  depart  from  this  treatment. 


Therefore,  we  have  allocated  those 
grants  which  exceeded  0.5  percent  of  a 
company's  sales  in  the  year  of  receipt 
over  time.  (See  GIA  at  58  FR  37226.)  To 
calculate  the  countervailable  subsidy, 
we  used  our  standard  grant 
methodology.  We  divided  the  benefit 
attributable  to  each  company  in  the  POR 
by  its  sales  in  the  POR.  Thus,  we 
determine  the  countervailable  subsidy 
for  these  grants  to  be  2.18  percent  ad 
valorem  for  Delverde/Tamma  and  0.74 
percent  ad  valorem  for  Riscossa. 

2.  Law  488/92  Benefits 

In  1986,  the  EU  initiated  an 
investigation  of  the  GOI's  regional 
subsidy  practices.  As  a  result  of  this 
investigation,  the  GOI  changed  the 
regions  eligible  for  regional  subsidies  to 
include  depressed  areas  in  central  and 
northern  Italy  in  addition  to  the 
Mezzogiomo.  After  this  change,  the 
areas  eligible  for  regional  subsidies  are 
the  same  as  those  classified  as  Objective 
1,  Objective  2,  and  Objective  5(b)  areas 
by  the  EU  (see  III.,  below).  The  new 
policy  was  given  legislative  form  in  Law 
488/92  under  which  Italian  companies 
in  the  eligible  areas  may  apply  for 
industrial  development  grants.  (Loans 
are  not  provided  imder  Law  488/92.) 
Law  488/92  was  previously  found 
countervailable  in  Final  Affirmative 
Countervail  Duty  Determination: 
Stainless  Steel  Plate  in  Coils  fmm  Italy, 
64  FR  15508,  (March  31, 1999). 

In  the  POR,  Delverde/Tamma  received 
grants  under  Law  488/92  for 
modernization  of  its  pasta  factory  and 
warehouse  and  the  production  of  pasta. 
Based  on  information  provided  in  the 
responses,  we  preliminarily  determine 
that  grants  imder  Law  488/92  provide  a 
direct  transfer  of  funds  from  the  GOI 
bestowing  a  benefit  in  the  amoimt  of  the 
grant.  Also,  we  preliminarily  find  these 
grants  to  be  regionally  specific  within 
the  meaning  of  section  771{5A)  of  the 
Act.  We,  therefore,  preliminarily 
determine  that  these  grants  provide  a 
countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 

We  have  determined  that  Law  488/92 
grants  are  "non-recurring"  based  on  the 
analysis  set  forth  in  the  Allocation 
section  of  the  GIA,  58  FR  at  37226.  In 
accordance  with  our  practice,  we  have 
allocated  these  grants,  which  exceeded 
0.5  percent  of  Delverde/Tamma's  sales 
in  the  year  of  receipt,  over  time.  (See 
GIA  at  58  FR  37226.) 

To  calc\ilate  the  countervailable 
subsidy,  we  used  our  standard  grant 
methodology.  We  divided  Delverde/ 
Tamma's  benefit  attributable  to  the  POR 
by  the  company's  sales  in  the  POR. 
Thus,  we  preliminarily  determine  the 
countervailable  subsidy  for  this  program 


to  be  0.23  percent  ad  valorem  for 
Delverde/Tamma. 

B.  Industrial  Development  Loans  Under 
Law  64/86 

Law  64/86  also  provided  reduced  rate 
industrial  development  loans  with 
interest  contributions  to  companies 
constructing  new  plants  or  expanding  or 
modernizing  existing  plants  in  the 
Mezzogiomo.  The  interest  rate  on  these 
loans  was  set  at  the  reference  rate,  with 
the  GOI's  interest  contributions  serving 
to  reduce  this  rate.  For  the  reasons 
discussed  above,  pasta  companies  were 
eligible  for  interest  contributions  to 
expand  existing  plants  but  not  to 
establish  new  plants. 

Delverde/Tamma  received  industrial 
development  loans  with  interest 
contributions  bom  the  GOI.  These  loans  - 
were  outstanding  during  the  POR. 

In  Pasta  from  Italy,  the  Department 
determined  that  these  loans  were 
countervailable  subsidies  within  the 
meaning  of  section  771(5)  of  the  Act. 
They  were  a  direct  transfer  of  funds 
from  the  GOI  providing  a  benefit  in  the 
amovmt  of  the  difference  between  the 
benchmark  interest  rate  and  the  interest 
rate  paid  by  the  companies  after 
accounting  for  the  GOI's  interest 
contributions.  Also,  they  were  found  to 
be  regionally  specific  within  the 
meaning  of  section  771(5A)  of  the  Act. 
In  this  review,  neither  the  GOI  nor  the 
responding  companies  provided  new 
information  which  would  warrant 
reconsideration  of  this  determination. 

It  is  the  Department's  practice  to 
measure  the  benefit  conferred  by 
interest  rebates  using  our  loan 
methodology  if  the  company  knew  in 
advance  that  the  government  was  likely 
to  pay  or  rebate  interest  on  the  loan  at 
the  time  the  loan  was  taken  out.  (See, 
e.g..  Certain  Steel  from  Italy,  58  FR 
37331  (July  9, 1993).)  Because,  in  this 
case,  the  recipients  of  the  interest 
contributions  knew,  prior  to  taking  out 
the  loans,  that  the  GOI  would  be  likely 
to  provide  the  interest  contributions,  we 
have  allocated  the  benefit  over  the  life 
of  the  loan  for  which  the  contribution 
was  received.  We  divided  Delverde/ 
Tamma's  benefit  attributable  to  the  POR 
by  the  company's  sales  in  the  POR.  On 
this  basis,  we  preliminarily  determine 
the  coimtervailable  subsidy  for  this 
program  to  be  0.65  percent  ad  valorem 
for  Delverde/Tamma. 

C.  Export  Marketing  Grants  under  Law 
304/90 

To  increase  market  share  in  non-EU 
markets.  Law  304/90  provides  grants  to 
encourage  enterprises  operating  in  the 
food  and  agriodtural  sectors  to  carry  out 
pilot  projects  aimed  at  developing  links 


Federal  Register /Vol.  64.  No.  69 /Monday,  April  12,  1999 /Notices 


17621 


between  Italian  producers  and  foreign 
distributors,  and  improving  services  in 
those  markets.  Emphasis  is  placed  on 
assisting  small-and  medium-sized 
producers. 

In  Pasta  from  Italy,  the  Department 
determined  that  the  export  marketing 
grants  imder  Law  304  provided 
countervailable  subsidies  within  the 
meaning  of  section  771(5)  of  the  Act. 
The  grants  were  a  direct  transfer  of 
funds  from  the  GOI  providing  a  benefit 
in  the  amount  of  the  grant.  The  grants 
were  also  foimd  to  be  specific  because 
their  receipt  was  contingent  upon 
anticipated  exportation.  In  this  review, 
neither  the  GOI  nor  the  responding 
companies  provided  new  information 
which  would  warrant  reconsideration  of 
this  determination. 

Delverde/Tamma  received  a  grant 
under  this  program  for  an  export  sales 
pilot  project  in  the  United  States  prior 
to  the  POR. 

Each  project  funded  by  Law  304/90 
grants  requires  a  separate  apphcation 
and  approval,  and  the  projects  represent 
one-time  events  in  that  they  involve  an 
effort  to  establish  warehouses,  sales 
offices,  and  a  selling  network  in  new 
overseas  markets.  Therefore,  in  Pasta 
from  Italy,  the  Department  treated  the 
grant  received  under  this  program  as 
"non-recurring"  based  on  the  analysis 
set  forth  in  the  Allocation  section  of  the 
GIA,  58  FR  at  37226.  Further,  the 
Department  found  that  the  grant 
exceeded  0.5  percent  of  Delverde/ 
Tanmia's  exports  to  the  United  States  in 
the  year  it  was  received.  Therefore,  in 
accordance  with  oiu-  past  practice,  we 
allocated  the  benefits  of  this  grant  over 
time.  In  this  review,  neither  the  GOI  nor 
the  responding  companies  provided 
new  information  which  would  warrant 
reconsideration  of  this  determination. 

To  calculate  the  coimtervailable 
subsidy,  we  used  our  standard  grant 
methodology.  We  divided  the  benefit 
attributable  to  the  POR  by  Delverde/ 
Tamma's  exports  to  the  United  States  in 
the  POR.  On  this  basis,  we  preliminarily 
determine  the  coimtervailable  subsidy 
to  be  0.22  percent  ad  valorem  for 
Delverde/Tamma. 

D.  Social  Security  Reductions  and 
Exemptions 

1.  Sgravi  Benefits 

Pursuant  to  Law  1089  of  October  25, 
1968,  companies  located  in  the 
Mezzogiomo  were  granted  a  10  percent 
reduction  in  social  security 
contributions  for  all  employees  on  the 
payroll  as  of  September  1, 1968,  as  well 
as  those  hired  thereafter.  Subsequent 
laws  [e.g..  Law  183/76,  Law  30/97  and 
Sgravi  Unico)  authorized  companies 


located  in  the  Mezzogiomo  to  take 
additional  reductions  in  social  security 
contributions  for  employees  hired 
during  later  periods,  provided  that  the 
new  hires  represented  a  net  increase  in 
the  employment  level  of  the  company. 
The  additional  reductions  ranged  ftova 
10  to  20  percentage  points.  Further,  for 
employees  hired  during  the  period  July 
1, 1976  to  November  30,  1991, 
companies  located  in  the  Mezzogiomo 
were  granted  a  full  exemption  bom 
social  seciuity  contributions  for  a  period 
of  10  years,  provided  that  employment 
levels  showed  an  increase  over  a  base 
period. 

In  Pasta  from  Italy,  the  Department 
determined  that  the  social  security 
reductions  and  exemptions  were 
coimtervailable  subsidies  within  the 
meaning  of  section  771(5)  of  the  Act. 
They  represented  revenue  foregone  by 
the  GOI  and  they  conferred  a  benefit  in 
the  amount  of  the  savings  received  by 
the  companies.  Also,  they  were  foimd  to 
be  specific  within  the  meaning  of 
section  771(5A)  of  the  Act  because  they 
are  limited  to  companies  located  in  the 
Mezzogiomo.  In  this  review,  neither  the 
GOI  nor  the  responding  companies 
provided  new  information  which  would 
warrant  reconsideration  of  this 
determination. 

Delverde/Tamma  and  Riscossa 
received  social  security  reductions  and 
exemptions  during  the  POR. 

To  calculate  the  coimtervailable 
subsidy,  we  divided  each  company's 
savings  in  social  security  contributions 
during  the  POR  by  that  company's  sales 
in  the  POR.  On  this  basis,  we 
preliminarily  determine  the 
countervailable  subsidy  from  this 
program  to  be  0.31  percent  ad  valorem 
for  Delverde/Tamma  and  0.37  percent 
ad  valorem  for  Riscossa. 

2.  Fiscalizzazione  Benefits 

In  addition  to  the  sgravi  deductions 
described  above,  the  GOI  provides 
social  security  benefits  of  another  type, 
called  "fiscalizzazione."  Fiscalizzazione 
is  a  nationwide  measure  which  provides 
a  reduction  of  certain  social  security 
payments  related  to  health  care  or 
insurance.  The  program  provides  an 
equivalent  level  of  deductions 
throughout  Italy  for  contributions 
related  to  tuberculosis,  orphans,  and 
pensions.  However,  the  program 
provides  a  higher  deduction  from 
contributions  to  the  National  Health 
Insurance  system  for  manufacturing 
enterprises  located  in  southern  Italy 
compared  to  those  located  in  northem 
Italy.  Until  July  31, 1995,  the  differential 
was  6.16  percent  of  base  salary  after 
which  it  was  reduced  to  five  percent.  In 
1996,  the  differential  was  reduced  to 


four  percent  and  it  was  further  reduced 
to  three  percent  on  January  1,  1997. 

In  Pasta  ftnm  Italy,  the  Department 
determined  that  the  fiscalizzazione 
reductions  were  countervailable 
subsidies  within  the  meaning  of  section 
771(5)  of  the  Act  for  companies  with 
operations  in  southern  Italy.  They 
represented  revenue  foregone  by  the 
GOI  and  conferred  a  benefit  in  (he 
amount  of  the  greater  savings  accruing 
to  companies  in  southem  Italy.  In 
addition,  they  were  found  to  be 
regionally  specific  within  the  meaning 
of  section  771(5A)  of  the  Act.  In  this 
review,  neither  the  GOI  nor  the 
responding  companies  provided  new 
information  which  would  warrant 
reconsideration  of  this  determination. 

Delverde/Tamma  and  Riscossa 
received  the  higher  levels  of 
fiscalizzazione  deductions  available  to 
companies  located  in  the  Mezzogiomo 
during  the  POR. 

To  calculate  the  countervailable 
subsidy,  we  divided  the  excess 
fiscalizzazione  deductions  realized  by 
each  comf>any  in  the  POR  by  that 
company's  sales  in  the  POR.  On  this 
basis,  we  preliminarily  determine  the 
countervailable  subsidy  from  this 
program  to  be  0.07  ptercent  ad  valorem 
for  Delverde/Tamma  and  0.21  percent 
ad  valorem  for  Riscossa. 

3.  Law  407/90  Benefits 

Law  407/90  grants  a  two-year 
exemption  from  social  security  taxes 
when  a  company  hires  a  worker  who 
has  been  previously  unemployed  for  a 
period  of  two  years  or  more.  A  100 
percent  exemption  was  allowed  for 
companies  in  southem  Italy.  However, 
companies  located  in  northem  Italy 
received  only  a  50  percent  exemption. 

In  Pasta  from  ItaJy,  the  Department 
determined  that  the  100  percent 
exemptions  provided  under  Law  407/90 
to  companies  with  operations  in 
southem  Italy  were  coimtervailable 
subsidies  within  the  meaning  of  section 
771(5)  of  the  Act.  They  represented 
revenue  foregone  by  the  GOI  and 
conferred  a  benefit  in  the  amount  of  the 
greater  savings  accruing  to  the 
companies  in  southem  Italy.  In 
addition,  the  exemptions  were  found  to 
be  regionally  specific  within  the 
meaning  of  section  771(5A)  of  the  Act. 
In  this  review,  neither  the  GOI  nor  the 
responding  companies  provided  new 
information  which  would  warrant 
reconsideration  of  this  determination. 

Delverde/Tamma  received  the  higher 
level  of  Law  407/90  deductions 
available  to  companies  located  in  the 
Mezzogiomo  during  the  POR. 

To  calculate  the  countervailable 
subsidy,  we  divided  the  amount  of  the 
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Law  407/90  exemption  which  exceeds 
the  amount  available  in  northern  Italy 
realized  by  Delverde/Tamma  in  the  POR 
by  the  company's  sales  during  the  same 
period.  On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
from  this  program  to  be  0.00  percent  ad 
valorem  for  Delverde/Tamma. 

4.  Law  863  Benefits 

Law  863  provides  for  a  reduction  of 
social  security  payments  of  25  percent 
for  companies  in  northern  Italy  whose 
employees  are  participating  in  a  training 
program.  Companies  in  southern  Italy 
receive  a  100  percent  reduction  in  social 
security  payments  for  such  employees. 

In  Pasta  from  Italy,  the  Department 
determined  that  Law  863  reductions 
were  countervailable  subsidies  within 
the  meaning  of  section  771(5)  of  the  Act 
for  companies  with  operations  in 
southern  Italy.  They  represented 
revenue  foregone  by  the  GOI  and  confer 
a  benefit  in  the  amount  of  the  greater 
savings  accruing  to  the  companies  in 
southern  Italy.  In  addition,  they  were 
found  to  be  regionally  specific  within 
the  meaning  of  section  771(5A)  of  the 
Act.  In  this  review,  neither  the  GOI  nor 
the  responding  companies  provided 
new  information  which  would  warrant 
reconsideration  of  this  determination. 

Delverde/Tamma  received  the  higher 
level  of  Law  863  deductions  available  to 
companies  located  in  the  Mezzogiorno 
during  the  POR. 

To  calculate  the  countervailable 
subsidy,  we  divided  the  amount  of  the 
Law  863  reductions  which  exceeds  the 
amoimt  available  in  northern  Italy 
realized  by  Delverde/Tamma  in  the  POR 
by  the  company's  sales  in  that  year.  On 
this  basis,  we  preliminarily  determine 
the  countervailable  subsidy  from  this 
program  to  be  0.17  percent  ad  valorem 
for  Delverde/Tanuna. 

E.  Remission  of  Taxes  on  Export  Credit 
Insurance  imder  Article  33  of  Law  227/ 
77 

The  Special  Section  for  Export  Credit 
Insurance  ("SACE")  was  created  under 
Article  2  of  Law  227/77  as  the  branch 
of  the  GOI  responsible  for  the 
administration  of  government  export 
credit  insurance  and  guarantee 
programs.  Pursuant  to  Article  3  of  Law 
227/77,  SACE  insures  and  reinsures 
political,  catastrophic,  economic, 
commercial  and  exchange-rate  risks 
which  Italian  operators  are  exposed  to 
in  their  foreign  activities. 

Ehuing  the  POR,  only  two  private 
insurance  companies,  Societa  Italiana 
Crediti  S.p.A.  {"SL\C")  and  La 
Viscontea  S.p.A.  ("LV"),  had 
reinsurance  agreements  with  SACE. 
Under  the  reinsurance  agreements,  the 


companies  passed  along  a  fixed 
percentage  (i.e.,  30  percent)  of  their 
export  credit  insurance  premia  to  SACE. 
In  return,  SACE  assumed  that  same 
percentage  of  risk  on  export  credit 
insurance  policies  sold  by  the 
companies  (i.e.,  SACE  would  pay  30 
percent  of  any  claim  for  which  the 
companies  would  become  liable). 

Article  33  of  Law  227/77  provides  for 
the  remission  of  insurance  taxes  on 
policies  directly  insiu-ed  or  reinsured 
with  SACE.  For  reinsurance  policies, 
this  remission  of  insurance  taxes 
applied  not  only  to  the  portion  of  the 
risk  covered  by  SACE,  but  also  the 
remaining  portion  covered  by  the 
private  insurance  company.  As  a  result, 
export  credit  insurance  policies  sold  by 
SIAC  and  LV  during  the  POR  were 
totally  exempt  bom  the  insurance  tax  by 
virtue  of  its  reinsurance  agreement  with 
SACE.  Export  credit  insurance  policies 
sold  by  other  private  insurance 
companies,  however,  were  not  exempt 
frt)m  the  insurance  tax.  The  insurance 
tax  rate  was  12.5  percent  of  premia  paid. 

In  Pasta  from  Italy,  we  determined 
that  the  exemption  from  the  insurance 
tax  for  policies  directly  insured  or 
reinsm«d  with  SACE  was  a 
countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 
The  exemption  represents  revenue 
foregone  by  the  GOI  and  confers  tax 
savings  on  the  companies.  Also,  becaiise 
export  credit  insiu^nce  was  available 
only  to  exporters  and  was  by  its  nature 
contingent  upon  export  performance, 
we  found  the  remission  of  taxes  on 
export  credit  insurance  to  be  specific 
within  the  meaning  of  section  771(5A) 
of  the  Act.  In  this  review,  neither  the 
GOI  nor  the  responding  companies 
provided  new  information  which  would 
warrant  reconsideration  of  this 
determination. 

Fabianelli  obtained  export  credit 
insiuance  from  SIAC  for  its  exports  to 
the  United  States  and,  therefore,  was 
exempted  from  the  insurance  tax.  To 
calculate  the  benefit,  we  multiplied  the 
premia  paid  by  Fabianelli  during  the 
POR  for  exports  to  the  United  States  by 
the  insurance  tax  rate  and  divided  the 
amount  by  the  company's  total  exports 
to  the  United  States  in  the  POR.  On  this 
basis,  we  preliminarily  determine  the 
countervailable  subsidy  from  this 
program  to  be  0.03  percent  ad  valorem 
for  Fabianelli. 

F.  Export  Restitution  Pajnnents 

Since  1962,  the  EU  has  operated  a 
subsidy  program  which  provides 
restitution  payments  to  EU  pasta 
exporters  based  on  the  durum  wheat 
content  of  their  exported  pasta  products. 
Generally,  under  this  program,  a 


restitution  payment  is  available  to  any 
EU  exporter  of  pasta  products, 
regardless  of  whether  the  pasta  was 
made  with  imported  wheat  or  wheat 
grown  within  the  EU.  The  amount  of  the 
restitution  payment  is  calculated  by 
multiplying  the  prevailing  restitution 
payment  rate  on  the  date  of  exportation 
by  the  weight  of  the  unmilled  durum 
wheat  used  to  produce  the  exported 
pasta.  The  weight  of  the  uimiilled 
durum  wheat  is  calculated  by  applying 
a  conversion  factor  to  the  weight  of  the 
pasta.  The  EU  calculates  the  restitution 
payment  rate,  on  a  monthly  basis,  by 
first  computing  the  difference  between 
the  world  market  price  of  diuiun  wheat 
and  an  internal  EU  price  and  then 
adding  a  monthly  increment  (in  all 
months  except  Jime  and  July,  which  are 
harvest  monUis).  The  EU  will  not 
normally  allow  the  restitution  payment 
rate  to  be  higher  than  the  levy  that  the 
EU  imposes  on  imported  durum  wheat, 
as  such  a  situation  would  lead  to 
circular  trade.  Because  there  was  no 
significant  price  difference  between  the 
EU  price  and  the  world  market  price  on 
durum  wheat  in  the  POR,  the  restitution 
payment  rate  was  zero  during  the  POR. 
However,  export  restitution  payments 
were  received  in  the  POR  for  shipments 
made  prior  to  the  POR.  FabianelU, 
Audisio,  and  Riscossa  received  export 
restitution  payments  during  the  POR  for 
shipments  to  the  United  States. 

In  Pasta  from  Italy,  the  Department 
determined  that  export  restitution 
payments  were  countervailable 
subsidies  within  the  meaning  of  section 
771(5)  of  the  Act.  Each  pajrment 
represented  a  direct  transfer  of  funds 
from  the  EU  providing  a  benefit  in  the 
amoimt  of  the  payment.  The  restitution 
pajonents  were  found  to  be  specific 
because  their  receipt  is  contingent  upon 
export  performance.  In  this  review,  the 
GOI,  the  EU,  and  the  responding 
companies  did  not  provide  new 
information  which  would  warrant 
reconsideration  of  this  determination. 

In  accordance  with  ovu'  normal 
practice  of  recognizing  subsidy  benefits 
when  there  is  a  cash-flow  effect,  we 
have  calculated  the  subsidy  rate  for 
export  restitution  benefits  based  on  the 
amount  actually  received  during  the 
POR.  Export  restitution  benefits  are  not 
"automatic"  in  that  their  receipt  is  not 
certain  until  an  application  has  been 
filed.  The  amounts  received,  while 
generally  quite  close  to  the  amounts 
requested,  do  not  always  equal  the 
amount  indicated  by  the  company  on  its 
request  form.  Thus,  we  have  calculated 
the  subsidy  rate  for  export  restitution 
benefits  based  on  the  amount  actually 
received  during  the  POR. 
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To  calculate  the  subsidy,  we  divided 
the  export  restitution  pajrments  received 
by  each  company  in  the  POR  on 
shipments  to  the  United  States  by  that 
company's  pasta  exports  to  the  United 
States  in  the  POR.  On  this  basis,  we 
preliminarily  determine  the 
countervailable  subsidy  from  this 
program  to  be  0.22  percent  ad  valorem 
for  Delverde/Tamma,  0.42  percent  ad 
valorem  for  Fabianelli,  1.03  percent  ad 
valorem  for  Audisio,  and  0.81  percent 
ad  valorem  for  Riscossa. 

m.  Program  For  Which  We  Need  More 
Information 

European  Social  Fund — Objective  4 

The  European  Social  Fund  ("ESF"). 
one  of  the  Structural  Funds  of  the  EU, 
was  created  imder  Article  123  of  the 
Treaty  of  Rome  to  improve  emplo)mient 
opportunities  for  workers  and  to  help 
raise  their  living  standards.  There  are 
six  different  objectives  identified  by  the 
Structural  Funds:  Objective  1  covers 
projects  located  in  imderdeveloped 
regions:  Objective  2  addresses  areas  in 
industrial  decline;  Objective  3  relates  to 
the  employment  of  persons  imder  25; 
Objective  4  funds  training  for  employees 
in  companies  undergoing  industrial 
changes;  Objective  5  pertains  to 
agricultural  areas;  and,  Objective  6 
pertains  to  regions  with  very  low 
population  {i.e.,  the  far  north).  The  ESF 
provides  vocational  training  and 
employment  aids. 

In  Pasta  from  Italy  and  Pasta  First 
Review,  the  Department  determined  that 
ESF  grants  were  regionally  specific  and 
constituted  countervailable  subsidies 
within  the  meaning  of  section  771(5)  of 
the  Act  because  such  grants  were 
provided  to  companies  located  in 
Objective  1,  Objective  2,  and  Objective 
5(b)  regions.  Ehiring  the  POR  of  the 
current  review,  Audisio  received  ESF 
assistance  for  training  activities  through 
a  provincial  body  pursuant  to  EEC  Reg. 
2081/93  Objective  4.  According  to  the 
responses,  the  training  was  funded  by 
the  ESF,  the  GOI  through  its  Rotational 
Fund,  and  other  participants.  In  the 
Final  Affirmative  Countervailing  Duty 
Determination:  Steel  Wire  Rod  from 
Italy,  63  FR  40474  Quly  29, 1998)  and 
Final  Affirmative  Countervailing  Duty 
Determination:  Stainless  Steel  Plate  in 
Coils  from  Italy,  64  FR  15508  (March  31, 
1999),  we  altered  the  manner  in  which 
we  determine  the  specificity  of  ESF 
programs.  Therein,  we  examined  the 
specificity  of  the  funding  under  each 
Objective  separately.  However,  we  do 
not  have  sufficient  information  on  the 
record  to  determine  the  specificity  of 
the  Objective  4  funding  received  by 
Audisio.  Therefore,  we  have  decided  to 


seek  more  information  on  this  program 
before  our  final  determination. 

IV.  Programs  Preliminarily  Determined 
to  Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  determine  that  the 
producers  and/ or  exporters  of  the 
subject  merchandise  did  not  apply  for 
nor  receive  benefits  imder  these 
programs  during  the  POR: 

A.  Local  Income  Tax  ("ILOR") 

Exemptions 

B.  VAT  Reductions 

C.  Lmnp-Sum  Interest  Payment  Under 

the  Sabatini  Law  for  Companies  in 
Southern  Italy 

D.  Export  Credits  Under  Law  227/77 

E.  Capital  Grants  Under  Law  675/77 

F.  Retraining  Grants  Under  Law  675/77 

G.  Interest  Contributions  on  Bank  Loans 

Under  Law  675/77 
H.  Interest  Grants  Financed  by  IRI 

Bonds 
I.  Preferential  Financing  for  Export 

Promotion  Under  Law  394/81 
J.  Corporate  hicome  Tax  ("IRPEG") 

&cemptions 
K.  Urban  Redevelopment  Under  Law 

181 
L.  Debt  Consolidation  Law  341/95 
M.  Grant  Received  Piu^uant  to  the 

Cormnunity  Initiative  Concerning 

the  Preparation  of  Enterprises  for 

the  Single  Market  ("PRISMA") 
N.  European  Agricultural  Guidance  and 

Guarantee  Fund  ("EAGGF") 
O.  European  Regional  Development 

Fund  ("ERDF") 

Preliminaiy  Results  of  Review 

In  accordance  with  19  CFR 
351.221(b)(4)(i).  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  review.  For  the  period 
January  1. 1997  through  December  31, 
1997,  we  preliminarily  determine  the 
net  subsidy  rates  for  producers/ 
exporters  imder  review  to  be  those 
specified  in  the  chart  shown  below.  If 
the  final  results  of  this  review  remain 
the  same  as  these  preliminary  results, 
the  Department  intends  to  instruct 
Customs  to  assess  coimtervailing  duties 
at  these  net  subsidy  rates. 

The  Department  also  intends  to 
instruct  Customs  to  collect  cash 
deposits  of  estimated  coimtervailing 
duties  at  these  rates  on  the  f.o.b.  value 
of  all  shipments  of  the  subject 
merchandise  from  the  producers/ 
exporters  under  review  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  coimtry-wide 


rate  with  a  general  rule  in  fevor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  reviews  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
351.213(b).  Pursuant  to  19  CFR 
351.Z12(c),  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
As  such,  the  coimtervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See,  Federal-Mogul 
Corporation  and  The  Torrington 
Company  v.  United  States,  822  F.Supp. 
782  (CIT  1993)  and  Floral  Trade  Council 
v.  United  States.  822  F.Supp.  766  (OT 
1993)  (interpreting  19  CFR  353.22(e), 
the  antidumping  regulation  on 
automatic  assessment,  which  is 
identical  to  19  CFR  355.22(g),  the 
predecessor  to  19  CFR  351.212(c)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 
review  will  be  unchanged  by  the  results 
of  these  revfew. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies,  except  Barilla  G.  e 
R.  F.m  S.p.A.  ("BariUa")  and  Gruppo 
Agricoltura  Sana  S.r.L.  ("Gruppo") 
(which  were  excluded  fit)m  the  order 
during  the  investigation),  at  the  most 
recent  company-specific  or  country- 
wide rate  applicable  to  the  company. 
Accordingly,  the  cash  deposit  rates  that 
will  be  applied  to  non-reviewed 
companies  covered  by  this  order  are 
those  established  in  the  Notice  of 
Countervailing  Duty  Order  and 
Amended  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Pasta  ("Pasta")  from  Italy.  61 
FR  38544  (July  24,  1996),  the  most 
recently  published  countervailing  duty 
rates  for  companies  not  reviewed  in  this 
administrative  review. 

These  rates  shall  apply  to  all  non- 
reviewed  companies  until  a  review  of  a 
company  assigned  these  rates  is 
requested.  In  addition,  for  the  period 
January  1, 1997  through  December  31, 
1997,  the  assessment  rates  applicable  to 
all  non-reviewed  companies  covered  by 
these  orders  are  the  cash  deposit  rates 
in  effect  at  the  time  of  entry,  except  for 
Barilla  and  Gruppo  (which  were 
excluded  from  die  order  during  the 
original  investigation). 
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Company 

Ad  valorem 
rate 

Delverde,  S.r.L 

4.05 

Tamma  Industrie  Alimentari 

di  Capitanata.  S.r.L 

4.05 

Audisk)  Industrie  Alimentari 

S.p.A 

1.03 

Pastificto  Fabianelli  S.p.A 

0.45 

Pastificio  Riscossa  F.lli 

Mastromauro  S.r.L  

2.13 

Public  Comment 

Interested  parties  may  request  a 
hearing  not  later  than  30  days  after  the 
date  of  publication  of  this  notice. 
Interested  parties  may  submit  written 
arguments  in  case  briefs  on  these 
preliminary  results  within  30  days  of 
the  date  of  publication.  Rebuttal  bnefs, 
limited  to  arguments  raised  in  case 
briefs,  may  be  submitted  five  days  after 
the  time  limit  for  filing  the  case  brief. 
Parties  who  submit  an  argimient  in  this 
proceeding  are  requested  to  submit  with 
the  argiunent  (1)  a  statement  of  the 
issue,  and  (2)  a  brief  summary  of  the 
argimient.  Any  hearing,  if  requested, 
will  be  held  two  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  351.303(f). 

Parties  to  the  proceeding  may  request 
disclosvu«  of  proprietary  information 
imder  administrative  protective  order 
no  later  than  10  days  after  the 
representative's  client  or  employer 
becomes  a  party  to  the  proceeding,  but 
in  no  event  later  than  the  date  the  case 
briefs,  under  19  CFR  351.309(c)(ii),  are 
due. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
briefs  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  April  2.  1999. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  99-9050  Filed  4-9-99;  8:45  am) 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Evaluation  of  State  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserves 

agency:  Office  of  Ocean  and  Coastal . 
Resource  Management  National  Ocean 
Service  National  Oceanic  and 


Atmospheric  Administration 
Department  of  Comjnerce. 
action:  Notice  of  availability  of  final 
evaluation  findings. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  final  evaluation 
findings  for  the  Alaska,  Delaware, 
Massachusetts,  Pennsylvania,  and 
Virgin  Islands  Coastal  Management 
Programs,  and  the  Chesapeake  Bay 
(Virginia),  Waquoit  Bay  (Massachusetts), 
and  Old  Woman  Creek  (Ohio)  National 
Estuarine  Research  Reserves  (NERRs). 
Sections  312  and  315  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA), 
as  amended,  require  a  continuing 
review  of  the  performance  of  coastal 
states  with  respect  to  approved  coastal 
management  programs  and  the 
operation  and  management  of  NERRs. 

The  States  of  Alaska,  Delaware, 
Massachusetts,  and  Pennsylvania,  and 
the  Territory  of  the  Virgin  Islands  were 
found  to  be  implementing  and  enforcing 
their  Federally  approved  coastal 
management  programs,  addressing  the 
national  coastal  management  objectives 
identified  in  CZMA  section  303(2)(A)- 
(K).  and  adhering  to  the  programmatic 
terms  of  their  financial  assistance 
awards. 

Old  Woman  Creek,  Waquoit  Bay  and 
Chesapeake  Bay  NERRs  were  found  to 
be  adhering  to  programmatic 
requirements  of  the  NERR  System. 
Copies  of  these  final  evaluation  findings 
may  be  obtained  upon  written  request 
bom:  Vickie  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway, 
10th  Floor,  Silver  Spring,  Maryland 
20910,  (301)  713-3086,  Extension  126. 

Federal  Domestic  Assistance  Catalog 
11.419,  Coastal  Zone  Management  Program 
Administration. 
Ted  Lillestolen, 

Deputy  Assistant  Administrator. 
[FR  Doc.  99-8984  Filed  4-9-99;  8:45  am) 

BILUNG  CODE  3510-08-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  040699A] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

A^ON:  Notice  of  public  meeting. 


summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  public  meetings  of  the 
Mackerel  Advisory  Panel  (AP)  and 
Scientific  and  Statistical  Committee 
(SSC). 

DATES:  The  AP  meeting  is  scheduled  to 
begin  at  8:00  a.m.  on  Monday,  April  26, 
1999  and  adjourn  at  3:30  p.m.  The 
Standing  and  Special  Mackerel  SSC 
meeting  will  be  convened  at  8:00  a.m. 
on  Tuesday,  April  27, 1999  and  will 
conclude  at  12:00  noon.  The  Standing 
SSC  will  reconvene  at  1:00  p.m.  and 
finish  its  business  by  3:30  p.m. 

ADDRESSES:  The  meeting  vrill  be  held  at 
the  at  the  Tampa  Airport  Hilton  Hotel, 
2225  Lois  Avenue,  Tampa,  FL  33607; 
telephone:  813-877-6688. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  Leard,  Senior  Fishery  Biologist, 
at  the  Gulf  of  Mexico  Fishery 
Management  Coimcil,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619;  telephone:  813-228-2815. 

SUPPLEMENTARY  INFORMATION:  The  SSC 
will  review  the  1999  stock  assessment 
updates  for  both  king  and  Spanish 
Mackerel,  the  Mackerel  Stock 
Assessment  Panel  (MSAP)  report,  and 
the  report  of  the  Socioeconomic  Panel 
(SEP)  that  includes  economic  and  social 
information  related  to  the  range  of 
acceptable  biological  catch  (ABC)  and 
other  management  considerations  for 
mackerels  in  the  Gulf  of  Mexico  and 
South  Atlantic.  Based  on  this  review, 
the  SSC  may  recommend  to  the  Coimcil 
levels  for  total  allowable  catch  (TAC), 
bag  limits,  size  limits,  commercial 
quotas,  and  other  measures  for  these 
species  for  the  1999-2000  fishing 
season.  The  Mackerel  AP  will  review 
the  same  information  and  formulate 
their  recommendations  based  on  their 
perspectives  as  users  of  these  resources. 
The  Standing  SSC  will  review  a  recenUy 
completed  report  of  a  bycatch  reduction 
device  (BRD)  evaluation  study  that  was 
developed  by  NMFS.  The  SSC  may 
make  recommendations  regarding  the 
scientific  validity  of  this  study  and/or 
futtire  evaluation  efforts. 

Copies  of  the  agendas  can  be  obtained 
by  calling  813-228-2815. 

Although  other  issues  not  on  the 
agenda  may  come  before  the  SSC  and 
Mackerel  AP  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  formal  action  during  these  meetings. 
Actions  will  be  restricted  to  those  issues 
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specifically  identified  in  the  agendas 
listed  as  available  by  this  notice. 

Special  Accommodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Covincil  (see 
ADDRESSES)  by  April  19, 1999. 

Dated:  April  7, 1999. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-9056  Filed  4-9-99;  8:45  am) 
BHXMa  CODE  3810-2a-F 


DEPARTMENT  OF  COMMERCE 

NATIONAL  TELECOMMUNICATIONS 
AND  INFORMATION  ADMINISTRATION 

[Dodwt  No.  990405086-9086-ai] 

RIN066O-ZA0e 

Market  fdr  Satellite  Communications 
and  ttw  Role  of  intergovernmental 
Satellite  Organizations 

AGENCY:  National  TelecommunicsLtions 

and  Information  Administration, 

Commerce. 

ACTKM:  Notice,  request  for  comments. 

summary:  The  Department  of  Commerce 
requests  comments  regarding  the 
advantages  accorded  signatories  of 
intergovernmental  satellite 
organizations  (ISOs),  in  terms  of 
immimities,  market  access,  or 
otherwise,  in  the  countries  or  regions 
served  by  the  International 
Telecommunications  Satellite 
Organization  (INTELSAT)  and  the 
International  Mobile  Satellite 
Organization  (Inmarsat),  the  reason  for 
sudi  advantages,  and  an  assessment  of 
progress  toward  fulfilling  a  pro- 
competitive  privatization  of  those 
organizations.  The  International  Anti- 
Bribery  and  Fair  Competition  Act  of 
1998  implements  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  Convention  on 
Combating  Bribery  of  Foreign  Public 
Officials  in  International  Business 
Transactions  (the  OECD  Convention).  In 
that  legislation,  the  U.S.  Congress 
imposed  certain  reporting  requirements 
for  the  Department  of  Commerce  that 
are  due  on  July  1, 1999  and  each  of  the 
next  five  years.  The  House  report  on  the 
legislation  expresses  an  expectation  for 
extensive  fact-findings  on  the  nature  of 
the  market  for  satellite  commimications 
and,  in  particular,  the  role  of  the  ISOs, 
INTELSAT  and  Inmarsat.  The 
Department  notes  that  Inmarsat  is 


scheduled  for  privatization  on  April  15, 
1999.  The  reporting  reqiiirements 
monitor  the  implementation  and 
enforcement  of  other  nations' 
commitments  under  the  OECD 
Convention  and  promote  the  reduction 
of  privileges  and  immunities  for  the 
ISOs.  This  Request  for  Comments  (RFC) 
will  assist  the  Secretary  of  Commerce  in 
responding  to  those  reporting 
requirements  regarding  the  ISOs' 
privileges  and  immunities. 
DATES:  Comments  must  be  received  by 
May  12, 1999. 

ADDRESSES:  The  Department  invites  the 
public  to  submit  written  comments  in 
paper  or  electronic  form.  Comments 
may  be  mailed  to  Milton  Brown, 
National  Telecommimications  and 
Information  Administration  (NTIA), 
Room  4713,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
Paper  submissions  should  include  a 
version  on  diskette  in  ASCII,  Word 
Perfect  (please  specify  version),  or 
Microsoft  Word  (please  specify  version) 
format. 

Comments  submitted  in  electronic 
form  may  be  sent  to 
isocomments@ntia.doc.gov.  Electronic 
comments  should  be  submitted  in  the 
formats  specified  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Milton  Brown,  NTIA/OCC,  (202)  482- 
1816. 
SUPPLEMENTARY  INFORMATION: 

Background 

INTELSAT  is  a  treaty-based  global 
communications  satellite  cooperative 
with  143  member  countries.  INTELSAT 
was  created  to  enhance  global 
communications  and  to  spread  the  risks 
of  creating  a  global  satellite  system 
across  telephone  operating  companies 
fi'om  many  countries. '  Inmarsat  was 
created  to  improve  the  global  maritime 
communications  satellite  system  that 
would  provide  distress,  safety,  and 
communications  services  to  seafaring 
nations  in  a  cooperative,  cost-sharing 
entity.  Inmarsat  is  scheduled  for 
privatization  on  April  15, 1999. 

As  intergovernmental  satellite 
organizations,  both  INTELSAT  and 
Inmarsat  are  governed  by  "Parties"  and 
managed  by  "signatories."  The  Parties 
are  the  national  government  members  of 
the  INTELSAT  and  Inmarsat 
agreements.  Signatories  are  designated 
by  each  party  to  participate  in  the 
commercial  operations  of  the 
organization.  They  hold  ownership 


>  See  Treaty  on  Principles  Governing  the 
Activities  of  States  in  the  Exploration  and  Use  of 
Outer  Space,  Including  the  Moon  and  Other 
Celestial  Bodies. 


interests  in  varying  degrees.  They  also 
£issist  with  the  operation  and 
management  of  the  systems  and  are 
distributors  of  ISO  services  in  their  own 
countries.  Signatories  may  be 
government-owned  or  controlled 
telecommunications  monopolies  or 
other  telecommunications  service 
providers.  The  publically  traded  Comsat 
Corp.  is  the  U.S.  Signatory  to 
INTELSAT.  ISOs  are  subject  to  oversight 
by  the  Assembly  of  Parties,  and 
signatories  are  subfect  to  oversight  by 
their  respective  governments. 

To  implement  public  service 
obligations  effectively  and  as  part  of  the 
ISOs'  imique  treaty  status,  the  ISOs 
benefit  from  certain  privileges  and 
immunities.  As  such,  these  ISOs  are 
generally  immune  from  suit,  including 
private  or  public  prosecution  on 
antitrust  charges.  Moreover,  neither  ISO 
pays  taxes  on  revenues,  and  exemption 
extends  to  import  duties  and  taxes, 
communications  and  property  taxes. 
Signatories,  however,  are  subject  to 
national  taxes,  including  for  their  share 
of  the  organizations'  distributed  returns. 

The  International  Anti-Bribery  and 
Fair  Competition  Act  of  1998  requires 
the  Secretary  of  Commerce  to  submit  a 
report  to  the  House  of  Representatives 
and  the  Senate  which  contains 
information  regarding  the  OECD 
Convention  which  includes  the 
following:  (1)  A  list  of  coimtries  that 
have  ratified  the  Convention;  (2)  a 
description  of  the  domestic  laws 
enacted  by  each  party  to  the  Convention 
that  implements  commitments  under 
the  Convention;  and  (3)  an  assessment 
of  the  measiues  taken  by  each  party  to 
the  Convention  during  the  previous  year 
to  fulfill  its  obligations  under  the 
Convention.  See  Pub.  L.  No  105-366, 
sec.  6(a).  Accordingly,  the  Secretary  of 
Commerce  is  required  to  report,  inter 
alia,  on  the  "terms  of  market  access, 
government  ownership,  government 
contracts  or  connections,  privileges  and 
immunities,  favorable  treatment  by 
national  regulatory  authorities  or  tax 
treatment ...  in  the  countries  or  regions 
served  by  the  [ISOs],  and  the  reasons  for 
such  advantages."  H.R.  REP.  NO.  105- 
802,  at  9  (1998).  In  preparation  for  this 
report,  the  Secretary  of  Commerce  is 
required  to  seek  and  incorporate 
comments  from  the  private  sector, 
including  competing  satellite  companies 
and  satellite  services  users.  Id. 

We  are  now  formally  soliciting  public 
comment  on  the  advantages,  in  terms  of 
immunities,  market  access,  or 
otherwise,  in  the  coimtries  or  regions 
served  by  INTELSAT  and  Inmarsat,  the 
reasons  for  such  advantages,  and  an 
assessment  of  progress  toward  fulfilling 
a  pro-competitive  privatization  of  those 
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organizations.  "Pro-competitive 
privatization"  is  defined  as 
"privatization  that  the  President 
determines  to  be  consistent  with  the 
United  States  policy  of  obtaining  full 
and  open  competition  to  such 
organizations  (or  their  successors),  and 
nondiscriminatory  market  access,  in  the 
provision  of  satellite  services."  See  Pub. 
L.  No  105-366,  sec.  5(a)(2).  Respondents 
should  find  it  useful  to  review  the  full 
text  of  the  International  Anti-Bribery 
and  Fair  Competition  Act  of  1998. 
Kathy  Smith, 
Acting  Chief  Counsel. 
[FR  Doc.  99-8952  Filed  4-9-99;  8:45  am] 

BHJJNOCOOE  3510-60-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 


TIME  AND  DATE:  3:00  p.m.,  Wednesday, 

April  28,  1999. 

place:  1155  21st  St.,  NW.,  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  99-9208  Filed  4-8-99;  3:00  pm] 

BHJJNQ  CODE  83S1-01-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

National  Senior  Service  Corps; 
Schedule  of  Income  Eligibility  Levels 

AGENCY:  Corporation  for  National  and 

Commimity  Service. 

ACTION:  Notice^ 

summary:  This  Notice  revises  the 
schedules  of  income  eligibility  levels  for 
participation  in  the  Foster  Grandparent 
Program  (FGP),  and  the  Senior 
Companion  Program  (SCP)  of  the 
Corporation  for  National  and 
Community  Service  (Corporation), 
published  at  63  FR  19903  on  April  22, 
1998. 

DATES:  These  guidelines  go  into  effect 
on  April  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Corporation  for  National  and 
Community  Service,  National  Senior 
Service  Corps,  Ruth  Archie,  1201  New 
York  Avenue  NW,  Washington,  DC 
20525,  or  by  telephone  at  (202)  606- 
5000,  ext.  289. 

SUPPLEMENTARY  INFORMATION:  The 
revised  schedules  are  based  on  changes 
in  the  Poverty  Guidelines  issued  by  the 
Department  of  Health  and  Human 
Services  (DHHS),  published  in  64  FR 
13428,  March  18, 1999.  In  accordance 
with  program  regulations,  the  income 
eligibility  level  for  each  State,  Puerto 
Rico,  the  Virgin  Islands  and  the  District 
of  Coliumbia  is  125  percent  of  the  DHHS 
Poverty  Guidelines,  except  in  those 


areas  determined  by  the  Corporation  to 
be  of  higher  cost  of  living.  In  such 
instances,  the  guidelines  shall  be  135 
percent  of  the  DHHS  Poverty  levels.  The 
level  of  eligibility  is  rounded  to  the  next 
highest  multiple  of  $5.00. 

In  determining  income  eligibility, 
consideration  should  be  given  to  the 
following,  as  set  forth  in  59  FR  15120, 
March  31, 1994: 

Allowable  medical  expenses  are 
annual  out-of-pocket  expenses  for 
health  insurance  premiimis,  health  care 
services,  and  medications  provided  to 
the  applicant,  enroUee,  or  spouse  and 
were  not  and  will  not  be  paid  for  by 
Medicare,  Medicaid,  other  insurance,  or 
by  any  other  third  party  and,  shall  not 
exceed  15  percent  of  the  applicable 
Corporation  income  guideline. 

Annual  inome  is  coimted  for  the  past 
12  months  and  includes:  The  applicant 
or  enroUee's  income  and  the  applicant 
or  enroUee's  spouse's  income,  if  the 
spouse  lives  in  the  same  residence. 
Sponsors  may  count  the  value  of  shelter, 
food,  and  clothing,  if  provided  at  no 
cost  by  persons  related  to  the  applicant, 
enrollee  or  spouse. 

Any  person  whose  income  is  not  more 
than  100  percent  of  the  DHHS  Poverty 
Guideline  for  her/his  specific  family 
unit  shall  be  given  special  consideration 
for  participation  in  the  Foster 
Grandparent  and  Senior  Companion 
Programs. 


1999  FGP/5CP  Income  Eligibility  Levels 
[Based  on  125  percent  of  DHHS  poverty  guidelines] 


Family  units  of — 


States 


All,  except  High  Cost  Areas,  Alaska  and  Hawaii. 


One 


$10,300 


Two 


$13,825 


Three 


$17,350 


Four 


$20,875 


For  family  imits  with  more  than  four 
members,  add  $3,525  for  each 
additional  member  in  all  States  except 


designated  High  Cost  Areas,  Alaska  and 
Hawaii. 


1999  FGP/SCP  Income  Eligibility  Levels 

[Based  on  135  Percent  of  DHHS  Poverty  Guidelines] 


Family  Units  of 

One 

Two 

Three 

Four 

All  avceot  Alaska  &  Hawaii    

$11,125 
13.935 
12,815 

$14,935 
18,685 
17,190 

$18,740 
23,440 
21,560 

$22,545 

Alaska             

28.190 

Hawaii  

25.935 

(For  femily  units  with  more  than  four 
members,  add  $3,807  for  all  areas, 
$4,755  for  Alaska,  and  $4,375  for 
Hawaii,  for  each  additional  member.) 


The  income  eligibility  levels  specified 
above  are  based  on  135  percent  of  the 
DHHS  poverty  guidelines  and  are 
applicable  to  the  following  high  cost 


metropolitan  statistical  areas  and 
primary  metropolitan  statistical  areas: 
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High  Cost  Areas 

(Including  all  Counties/Locations 
Included  in  that  Area  as  Defined  by  the 
Office  of  Management  and  Budget.) 

Alaska 

(All  Locations.) 

California 

Los  Angeles-Compton-San  Gabriel- 
Long  Beach-Hawthorne  (Los  Angeles 
County.) 

Santa  Barbara/ Santa  Maria/Lompoc 
(Santa  Barbara  County.) 

Santa  Cruz-Watsonville  (Santa  Cruz 
County.) 

Santa  Rosa-Petaluma  (Sonoma 
County.) 

San  Diego-El  Cajon  (San  Diego 
Coimty.) 

San  Jose-Los  Gatos  (Santa  Clara 
Coimty.) 

San  Francisco/San  Rafael  (Marin 
County.) 

San  Francisco/Redwood  City  (San 
Mateo  County.) 

San  Francisco  (San  Francisco 
County.) 

Oakland-Berkeley  (Alameda  Couinty.) 

Oakland-Martinez  (Contra  Costa 
County.) 

Anaheim-Santa  Ana  (Orange  Coimty.) 

Oxnard- Ventura  (Ventura  County.) 


District  of  Chlumbia/hfaryland/Virginia 

District  of  Columbia  and  Surroimding 
Counties  in  Maryland  and  Virginia.  MD 
coimties:  Calvert,  Charles,  Cecil, 
Frederick,  Montgomery  and  Prince 
Georges  Coimties.  VA  coimties: 
Arlii^on,  Fairfax,  Loudoun,  Prince 
William,  Stafford,  Alexandria  City, 
Fairfax  Qty,  Falls  Church  City, 
Manassas  City  and  Manassas  Park  City. 

Hawaii 

(All  Locations.) 

ILLINOIS 

Chicago-Des  Plaines-Oak  Park- 
Wheaton-Woodstock  (Cook,  DuPage  and 
McHenry  Counties.) 

MASSACHUSETTS 

Fall  River  (Bristol  County.) 
Boston-Maiden  (Essex,  Norfolk, 

Plymouth,  Middlesex  and  Suffolk 

Counties.) 
Salem-Gloucester  (Essex  County.) 
Worcester  (Worcester  County.) 
Brockton-Quincy-Braintree  (Norfolk 

County.) 
Dorchester  (Suffolk  County.) 
Fitchburg-Lrominster  (Worcester 

Covmty.) 

NEWJERSEY 

Bergen-Passaic-Paterson  (Bergen  and 
Passaic  Counties.) 


Middlesex-Somerset-Himterdon 
(Himterdon,  Middlesex  and  Somerset 
Counties.) 

Monmouth-Ocean-Spring  Lake 
(Monmouth  and  Ocean  Coimties.) 

Newark-East  Orange  (Essex,  Morris, 
Sussex  and  Union  Counties.) 

Trenton  (Mercer  County.) 
NEWYOBK 

Nassau-Suffolk-Long  Beach- 
Huntington  (Suffolk  and  Nassau 
Counties.) 

New  York-Bronx-Brooklyn  (Bronx, 
Kings,  New  York,  Putnam,  Queens, 
Richmond  and  Rockland  Counties.) 

Westchester- White  Plains- Yonkers- 
Valhalla  (Westchester  Coimty.) 

PENNSYLVANIA 

Philadelphia-Doylestown-West 
Chester-Media-Norristown  (Bucks, 
Chester,  Delaware,  Montgomery  and 
Philadelphia  Counties.) 

WYOMING 

(All  Locations.) . 

The  revised  income  eligibiUty  levels 
presented  here  are  calculated  from  the 
base  DHHS  Poverty  Guidelines  now  in 
effect  as  follows: 


1999  DHHS  PovEFJTY  Guidelines  for  All  States 

Family  Units  of 

States 

One 

Two 

Three 

Four 

All.  exceot  Alaska/Hawaii  

$8,240 

10,320 

9,490 

$11,060 
13,840 
12,730 

$13,880 
17,360 
15,970 

$16,700 

Aiflskfl 

20,880 

Hawaii « 

19,210 

Authority:  These  programs  are  authorized 
pursuant  to  42  U.S.C.  5011  and  5013  of  the 
Domestic  Volunteer  Service  Act  of  1973,  as 
amended.  The  income  eligibility  levels  are 
determined  by  the  current  guidelines 
published  by  DHHS  pursuant  to  sections  652 
and  673(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  which  requires 
poverty  guidelines  to  be  adjusted  for 
Consumer  Price  Index  changes. 

Dated:  April  7, 1999. 
lliomas  L.  Bryant, 

Acting  General  Counsel. 

[FR  Doc.  99-9046  Filed  4-9-99;  8:45  am] 

BIUJNG  CODE  6060-28-U 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Syttem  of 
Recorda 

agency:  OfRce  of  the  Secretary,  DoD. 
ACTION:  Notice  to  amend  a  system  of 
records. 

summary:  The  Office  of  the  Secretary  of 
Defense  proposes  to  amend  a  system  of 
records  notice  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  amendment  will  be  effective 
on  May  12, 1999,  unless  comments  are 
received  that  woiUd  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  OSD 
Privacy  Act  Coordinator,  Records 
Management  Division,  Washington 


Headquarters  Services,  1155  IDefense 
Pentagon,  Washington,  DC  20301-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Bosworth  at  (703)  588-0159. 

SUPPLEMENTARY  INFORMATION:  The  OfBce 
of  the  Secretary  of  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  pubUshed  in  the  Federal 
Register  and  are  available  firom  the 
address  above. 

The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  system  being 
amended  are  set  forth  below  followed 
by  the  notice,  as  amended,  published  in 
its  entirety. 
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Dated:  April  5, 1999. 

L.  M.  BYNUM. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

OHA  08 

svsTEy  name: 

Health  Affairs  Survey  Data  Base 
(Decembers.  1997,  62  FR  64364). 

change: 


RETRIEV  ability: 

Delete  the  first  paragraph  under 
Annual  Beneficiary  Survey:  and  replace 
with  '1.  Beneficiary  Records:  Records  of 
beneficiaries  who  have  been  mailed  a 
survey  may  be  retrieved  by  name  and 
address  for  purposes  of  initiating 
follow-up  contacts  to  obtain  a  response 
to  the  survey;  but  after  90  days,  the 
name  and  address  are  permanently 
deleted  so  that  the  survey  respondent 
cannot  be  identified.' 


DHA  06 
SYSTEM  NAME: 

Health  Affairs  Survey  Data  Base 
(December  5,  1997,  62  FR  64364). 

SYSTEM  LOCATKM: 

Primary  location:  Directorate  of 
Information  Management,  Fort  Detrick, 
MD  21702-5020. 

Secondary  locations:  Survey 
distribution  and  response  tracking  files 
are  located  at  the  contractor  facilities. 

Survey  result  data  files  are  located  at 
the  Office  of  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  the 
Commanders  and  Intermediate 
Commanders  of  the  Services  Medical 
Treatment  Facilities,  the  Surgeons 
General  of  the  Military  Services  and 
Regional  Managers  of  TRICARE 
facilities.  The  addresses  for  the 
secondary  locations  may  be  obtained 
from  the  Deputy  Assistant  Secretary  of 
Defense  (Health  Budgets  and  Programs), 
Five  Skyline  Place,  Suite  810,  5111 
Leesburg  Pike,  Falls  Church,  VA  22041- 
3206. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Annual  Beneficiary  Survey: 
Individuals  eligible  for  health  care 
under  Title  10  (including  active  duty 
personnel,  reserve  personnel  and  their 
family  members  (dependents);  retired 
Armed  Forces  personnel  and  their 
family  members;  surviving  dependents 
of  deceased  active  duty  and  retired 
personnel;  and  certain  others  including 
individuals  and  their  dependents 
affiliated  with  the  U.S.  Coast  Guard, 


U.S.  Public  Health  Service  and  the 
National  Oceanic  and  Atmospheric 
Administration. 

Customer  Satisfaction  Survey:  Active 
duty  members  of  the  Armed  Forces, 
civilian  personnel,  and  contract 
personnel  serving  as  health  care 
providers  for  individuals  eligible  for 
health  care  imder  Title  10  in  military 
medical  and  dental  treatment  facilities 
and  other  treatment  settings. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Annual  Beneficiary  Survey:  Name, 
rank,  age,  gender,  race,  address,  sponsor 
Social  Seciuity  Nmnber  and  family 
member  prefix  code  of  individuals  who 
will  be  siuveyed;  verification  that  a 
survey  has  been  completed  and  returned 
by  the  individual;  and  response  data 
from  the  completed  surveys. 

Customer  Satisfaction  Survey: 
Medical  and  dental  care  provider  name, 
provider  type,  specialty  and  rank; 
medical  treatment  facility,  and  clinic 
where  care  was  provided;  and  response 
data  from  the  completed  surveys. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  138,  Assistant 
Secretaries  of  Defense;  10  U.S.C.  1071 
(NOTE);  10  U.S.C.  Chapter  55;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

Annual  Beneficiary  Survey:  The 
survey  collects  information  concerning 
beneficiary  attitudes,  perceptions,  and 
opinions  about  their  individual  health 
and  health  care  (including  access  to 
care,  health  status,  use  of  care, 
familiarity  with  programs  and  services 
available,  and  satisfaction  with  care 
received)  in  order  to  assess,  plan, 
evaluate,  and  improve  quality, 
efficiency,  convenience  and  cost 
effectiveness  of  health  care  services. 
This  process  includes  analyses  of 
information  related  to  special  interest 
health  care  subjects,  including  health 
status,  in  order  to  validate  current  and/ 
or  forecast  future  health  care  needs  or  to 
implement  plans  in  response  to  new 
health  care  requfrements.  Retaining 
beneficiary  specifics  allows  for 
individual  follow-up  to  improve 
response  rates;  scientific  analysis  of  the 
data;  and  to  validate  suji^^ey  responses 
by  comparing  responses  to  independent 
sources  of  data. 

Customer  Satisfaction  Survey:  The 
survey  collects  information  concerning 
beneficiary  attitudes,  perceptions,  and 
opinions  about  health  care  provided 
during  specific  visits  (including  access 
to  care,  quality  of  care,  satisfaction  with 
how  care  was  delivered,  satisfaction 
with  the  specific  care  provider,  and 


satisfaction  with  care  received)  in  order 
to  assess,  plan,  evaluate,  and  improve 
quality,  efficiency,  convenience  and 
cost  effectiveness  of  health  care  " 
services.  This  process  includes  analyses 
of  information  related  to  special  interest 
health  care  subjects,  including  health 
status,  in  order  to  validate  cmrent  and/ 
or  forecast  fut\ire  health  care  needs  or  to 
implement  plans  in  response  to  new 
health  care  requirements.  Specific  care 
provider  information  is  analyzed  in 
order  to  alert  medical  authorities  to 
potential  problem  areas  where 
additional  educational  and  corrective 
measures  may  be  requfred  in  order  to 
improve  customer  satisfaction. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
may  specifically  be  disclosed  outside 
the  DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Electronic  records  stored  on  magnetic 
and/or  optical  media. 

retrievabiuty: 

Annual  Beneficiary  Survey: 

1.  Beneficiary  Records:  Records  of 
beneficiaries  who  have  been  mailed  a 
survey  may  be  retrieved  by  name  and 
address  for  purposes  of  initiating 
follow-up  contacts  to  obtain  a  response 
to  the  survey;  but  after  90  days,  the 
name  and  address  are  permanently 
deleted  so  that  the  survey  respondent 
cannot  be  identified. 

2.  Response  Records:  Survey  data  is 
normally  retrieved  using  demographic 
or  other  non-personalized  elements. 

3.  The  beneficiary  and  response 
records  contain  a  randomly  generated 
code  which  permits  the  identification  of 
the  survey  respondent. 

Customer  Satisfaction  Survey: 

1.  Beneficiary  Records:  Records  of 
beneficiaries  who  have  been  mailed  a 
survey  may  be  retrieved  by  name  and 
address,  but  the  beneficiary  identifying 
personal  data  is  deleted  20  days  after 
the  mailing  of  the  survey  when  follow- 
up  correspondence  (a  reminder)  is  sent 
to  aU  individuals  being  surveyed. 

2.  Response  Records:  Records  of  care 
providers  who  furnished  care  at  a 
specific  facility/clinic  may  be  retrieved 
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only  by  the  fecility/clinic  commander 
by  name,  rank  (if  military),  provider 
type  (e.g.,  physician,  clinical  nurse,  etc.) 
aiid  specialty  (e.g.,  pediatrician. 

SAFEGUARDS: 

Media  at  the  primary  location  are 
stored  in  a  locked  cage  in  a  controlled 
access  area  when  not  in  use;  when 
maintained  at  the  contract  location, 
media  are  stored  in  cabinets  or  storage 
areas  when  not  being  used  and  are 
placed  in  a  locked  container  or  space 
within  a  building  that  is  secured  after 
hours.  Result  data  that  includes  patient 
or  provider  identification  is  maintained 
in  locked  storage  cabinets  or  locked 
areas  in  buildings  that  are  secured  after 
hours.  Only  authorized  personnel  who 
have  received  Privacy  Act  training  are 
permitted  access  to  information  in  the 
system. 

Specific  instructions  are  provided 
MTF  commanders  on  the  safeguards 
required  in  handling  and  maintaining 
Customer  Satisfaction  Survey 
information. 

RETENTION  AND  DISPOSAL: 

Hard  copy  surveys  are  destroyed  after 
the  information  contained  in  survey 
responses  is  entered  into  a  computer 
system. 

Annual  Beneficiary  Survey:  Data  files 
with  beneficiary  specifics  and  results 
will  be  retained  until  an  appraisal  and 
schedule  is  obtained  from  the  National 
Archives  and  Records  Administration. 

Customer  Satisfaction  Survey:  Data 
files  with  results  and  provider  specifics 
will  be  retained  imtil  an  appraisal  and 
schedule  is  obtained  from  the  National 
Archives  and  Records  Administration. 

SYSTEM  UANAGER(S)  AND  ADDRESS: 

Deputy  Assistant  Secretary  of  Defense 
(Health  Budgets  and  Programs),  Five 
Skyline  Place,  Suite  810,  5111  Leesburg 
Pike,  Falls  Church,  VA  22041-3206. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Deputy 
Assistant  Secretary  of  Defense  (Health 
Budgets  and  Programs)/Program  Review 
and  Evaluation,  Five  Skyline  Place, 
Suite  810,  5111  Leesburg  Pike,  Falls 
Church,  VA  22041-3206. 

Annual  Beneficiary  Survey:  A 
beneficiary  should  provide  full  name, 
sponsor's  Social  Security  Nimiber, 
family  member  prefix,  and  current 
address  and  telephone  number  of  the 
individual. 

Customer  Satisfaction  Survey:  A 
health  care  provider  should  provide 
name,  current  address,  telephone 


number,  and  name  of  the  medical 
facility  and  clinic  should  be  supplied. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  Deputy  Assistant  Secretary  of 
Defense  (Health  Budgets  and  Programs), 
Five  Skyline  Place,  Suite  810,  5111 
Leesburg  Pike,  Falls  Church,  VA  22041- 
3206. 

Ann  ual  Beneficiary  Survey:  A 
beneficiary  shoiUd  provide  fuU  name, 
sponsor's  Social  Security  Number, 
family  member  prefix,  and  ciurent 
address  and  telephone  number  of  the 
individual. 

Customer  Satisfaction  Survey:  A 
health  care  provider  should  provide 
name,  current  address,  telephone 
number,  and  name  of  the  medical 
facility  and  clinic  should  be  supplied. 

C0NTE8T1NQ  RECORD  PROCEDURES: 

The  OSD  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Sources  include  Services  medical  and 
dental  treatment  facilities  and  facilities 
contracted  by  DoD  to  perform  medical 
care  for  Military  members,  former 
members  and  dependents.  Survey 
information  is  provided  by  the 
individual  patient  or  a  parent  or 
guardian  of  the  individual  patient. 
Demographic  information  that  may  be 
related  to  the  patient  is  provided  by  the 
Defense  Enrollment  Eligibility  Reporting 
System  (DEERS),  the  Ambulatory  Data 
System  (ADS),  and  the  Composite 
Health  Care  System  (CHCS). 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  99-«803  Filed  4-9-99;  8:45  am] 
BHJJNG  COOE  8001-10-F 


DEPARTMENT  OF  DEFENSE 

Defense  Finance  and  Accounting 
Service 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Defense  Finance  and 

Accoimting  Service,  DoD. 

ACTION:  Notice  of  system  of  records. 

summary:  The  Defense  Finance  and 
Accounting  Service  proposes  to  add 
three  system  of  records  notice  to  its 
inventory  of  record  systems  subject  to 


the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended. 

DATES:  This  action  will  be  effective 
without  further  notice  on  (May  12, 
1999)  imless  comments  are  received  that 
would  resiilt  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer,  Defense 
Finance  and  Accoimting  Service,  1931 
Jefferson  Davis  Highway,  ATTN:  DFAS/ 
PE,  Arlington,  VA  22240-5291. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Pauline  E.  Korpanty  at  (703)  607-3743. 
SUPPLEMENTARY  INFORMATION:  The 
complete  inventory  of  Defense  Finance 
and  Accoimting  Service  record  system 
notices  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended,  have 
been  published  in  the  Federal  Register 
and  are  available  from  the  address 
above. 

The  proposed  system  reports,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  were  submitted  on  March 
30, 1999,  to  the  House  Conunittee  on 
Government  Reform,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,'  dated  February  8. 1996,  (61 
FR  6427,  February  20, 1996). 

Dated:  April  5, 1999. 

L.M.  BYNUM, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

T7340 
SYSTEM  NAME: 

Defense  Joint  Military  Pay  System- 
Active  Component. 

SYSTEM  location: 

Air  Force  military  member  records  are 
located  at  the  Defense  Accounting  and 
Finance  Service  -  Denver  Center,  6760 
East  Irvington  Place,  Denver,  CO  80279- 
3000. 

Army  military  member  records  are 
located  at  the  Defense  Finance  and 
Accounting  Service  -  Indianapolis 
Center,  8899  E.  56th  Street, 
Indianapolis,  IN  46249-0001. 

Navy  military  member  records  are 
located  at  the  Defense  Finance  and 
Accounting  Service  -  Cleveland  Center, 
1240  East  Ninth  Street,  Cleveland,  OH 
44199-2055. 

Marine  Corps  military  member 
records  are  located  at  the  Defense 
Finance  and  Accoimting  Service  - 
Kansas  Qty  Center,  1500  East  95th 
Street,  Kansas  City,  MO  64197-0001. 
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CATEGORIES  OF  INDIVIDUALS  COVERED  BY  TME 

system: 

Active  duty  military  members  and 
their  dependents;  retired  and  separated 
military  personnel;  officers  of  the  Air 
Reserve,  Army  Reserve,  and  Air 
National  Guard  on  extended  active  duty; 
officers  and  airmen  of  the  Air  Reserve 
and  Air  National  Guard  on  active  duty 
where  strength  accountability  remains 
with  the  reserve  component;  individuals 
to  whom  active  duty  military  personnel 
authorize  a  direct  payment  of  a  portion 
of  their  pay;  military  academy  cadets; 
Navy  Reserve  on  extended  active  duty; 
Armed  Forces  Health  Professional 
Scholarship  Program  (AFHPSP) 
students;  former  armed  forces  personnel 
who  are  entitled  to  receive  either 
voluntary  separation  incentive  (VSI)  or 
special  separation  benefit  (SSB). 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

TYPES  OF  RECORDS:  Master 
individual  military  pay  accounts;  wage 
and  tax  summaries;  leave  and  earnings 
statements;  Basic  Military  Training 
master  record;  and  other  generated 
records  substantiating  or  authorizing 
Active  Component  military  pay  and 
allowance  entitlement,  deduction,  or 
collection  actions. 

PAY  ENTITLEMENT  AND 
ALLOWANCES:  Base  pay;  allowances 
(such  as  basic  allowance  for  subsistence, 
basic  allowance  for  quarters,  family 
separations,  clothing  maintenance,  and 
monetary  allowances);  death  gratuities; 
time-in-service;  special  compensation 
for  positions  such  as  medical,  dental, 
veterinary,  and  optometry;  special  pay 
and  bonus,  such  as  foreign  duty, 
proficiency,  hostile  fire,  and  diving 
duty;  incentive  pay  such  as  flying  duty, 
parachute  duty,  and  submarine  duty; 
and  other  entitlement  in  accordance 
with  the  DoD  Pay  and  Allowance 
Entitlement  Manual.  Personnel  and 
entitlement  data  necessary  for  payment 
of  Volimtary  Separation  Incentive  or 
SSB,  incluc^g  member's  full  name, 
Social  Security  Number,  pay  grade, 
branch  of  service,  payment  address. 
Form  W-2  address,  federal  and  state  tax 
withholding  data  (Forms  W-2  and  W- 
4),  and  aimual  installment  amoimt. 

DEDUCTIONS  FROM  PAY:  Federal 
and  State  income  tax  withholding  rate 
and  amount  (including  authorization 
control  files),  withholding  for  Federal 
Insurance  Contributions  Act  (FICA), 
Serviceman's  Group  Life  Insurance 
deductions,  allotments  (including 
allottee  name  and  address,  amount,  term 
(in  months),  and  accoimt  or  policy 
number),  bond  authorizations 
(including  bond  owner  and  co-ovmer/ 
beneficiary  names  and  Social  Security 


Numbers,  and  recipient's  address),  and 
indebtedness  and  collections. 

OTHER  PAY  INFORMATION:  Name, 
pay  grade.  Social  Security  Nimiber, 
check  issue,  pay  dates,  leave  accoimt, 
payment  address,  and  Form  W— 2 

DUTY  STATUS:  Status  adjustments 
relating  to  leave,  entrance  on  active 
duty,  absent  without  leave, 
confinement,  desertion,  sick,  injured, 
mentally  incompetent,  missing, 
interned,  promotions  and  demotions, 
and  separation  document  code;  and 
Armed  Forces  Health  Professions 
Scholarship  Program  gain. 

PERSONNEL  INFORMATION:  Rank; 
enlistment  contract  or  officer  acceptance 
form  identification;  duty  inJFormation 
(duty  station,  persoimel  assignment,  and 
imit);  security  investigation;  test  scores; 
language  proficiency;  military  and 
civilian  off-duty  education;  training; 
awards;  combat  tours;  aviation,  pilot, 
and  flying  time  data;  lineal  precedence 
number;  limited  duty  officer/warrant 
officer  footnote;  temporary  active  duty 
data;  power  of  attorney;  years  in  service; 
promotional  data. 

PERSONAL  INFORMATION:  Date  of 
birth,  citizenship,  marital  status,  home 
of  record,  dependent  information, 
record  of  emergency  data,  population 
group,  sex,  ethnic  group,  and  health 
care  coverage. 

SUPPORTING  DOCUMENTATION: 
Includes,  but  is  not  limited  to,  travel 
orders  and  requests;  payroll  attendance 
lists  and  rosters;  docimient  records 
establishing,  supporting,  reducing,  or 
canceling  entitlement;  certificates  and 
statements  changing  address,  name, 
military  assignment,  and  other 
individual  data  necessary  to  identify 
and  provide  acciuate  and  timely 
military  pay  and  performance  credit; 
allotment  start,  stop,  or  change  records; 
declarations  of  benefits  and  waivers; 
military  pay  and  persoimel  orders; 
medical  certifications  and 
determinations;  death  and  disability 
docimients;  check  issuing  and 
cancellation  records  and  schedules; 
payroll  vouchers;  money  lists  and 
accoimting  records;  pay  adjustment 
authorization  records;  system  input 
certifications;  member  indebtedness  and 
tax  levy  documentation;  earnings 
statements;  employees'  wage  and  tax 
reports  and  statements;  casual  payment 
authorization  and  control  logs;  and 
other  documentation  authorizing  or 
substantiating  Active  Component 
military  pay  and  allowances, 
entitlement,  deductions,  or  collections. 
Also  inquiry  files,  sundry  lists,  reports, 
letters,  correspondence,  and  rosters 
including,  but  not  limited  to, 
Congressional  inquiries,  Internal 


Revenue  Service  notices  and  reports, 
state  tax  and  insurance  reports.  Social 
Security  Administration  reports. 
Department  of  Veterans  Affairs  reports, 
inter-DoD  requests,  Treasury 
Department  reports,  and  health 
education  and  institution  inquiries. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  37  U.S.C;  and  E.O.  9397 

(SSN). 

PURPOSE(S): 

To  ensure  accurate  and  timely 
military  pay  and  allowances  to  active 
component  military  members  (including 
those  who  are  enrolled  at  a  military 
academy  and  those  who  participate  in 
volimtary  separation  pay.  Armed  Forces 
Health  Professions  Sdiolarship 
Program,  basic  military  trainees  or 
payment  to  a  financial  organization 
through  electronic  fund  transfer 
program  (including  allotments  and 
issuance  and  cancellation  of  United 
States  treasury  checks  and  bonds));  to 
document  and  account  for  military  pay 
and  allowance  disbursements  and 
collections;  to  verify  and  account  fox 
system  input  transactions;  to  identify, 
correct,  and  collect  overpayment;  to 
establish,  control,  and  maintain  member 
indebtedness  notices  and  levies;  and  to 
provide  timely,  complete  master 
individual  pay  accoimt  review;  and  to 
provide  internal  and  external  managers 
with  statistical  and  monetary  reports 
and  to  maintain  a  record  of  related 
personnel  data. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Treasury  Department  to 
provide  information  on  check  issues 
and  electronic  funds  transfers. 

To  the  Internal  Revenue  Service  to 
report  taxable  earnings  and  taxes 
withheld,  accounting,  and  tax  audits, 
and  to  compute  or  resolve  tax  liability 
or  tax  levies. 

To  federal,  state,  and  local  agencies  to 
conduct  computer  matching  programs 
regulated  by  the  privacy  act  of  1974,  for 
those  programs  authorized  by  law. 

To  me  Social  Security  Administration 
to  report  earned  wages  by  members  for 
the  Federal  Insurance  Contribution  Act 
(FICA),  accoimting  or  tax  audits,  and 
death  notices. 

To  the  Department  of  Veterans  Affairs 
to  report  compensation,  waivers,  and 


Federal  Register /Vol.  64,  No.  69 /Monday,  April  12,  1999 /Notices  17631 


audits,  life  insurance  accounting, 
disbursement  and  benefit 
determinations,  and  death  notices. 

To  the  American  Red  Cross  and 
military  relief  societies  to  assist  military 
personnel  and  their  dependents  in 
determining  the  status  of  monthly  pay, 
dependents'  allotments,  loans,  and 
related  financial  transactions;  and  to 
perform  other  relief-related  duties  as 
requested  by  the  service  member. 

To  Federal  Reserve  banks  to  distribute 
payments  made  through  the  direct 
deposit  system  to  financial 
organizations  or  their  processing  agents 
authorized  by  individuals  to  receive  and 
deposit  payments  in  their  accoimts. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  DFAS 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  'consmner  reporting  agencies' 
as  defined  in  the  Fair  Credit  Reporting 
Act,  14  U.S.C.  1681a{f)  or  the  Federal 
Claims  Collection  Act  of  1966,  31  U.S.C. 
3701(a)(3).  The  purpose  of  this 
disclosure  is  to  aid  in  the  collection  of 
outstanding  debts  owed  to  the  Federal 
government;  typically  to  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  government  debts  by 
making  these  debts  part  of  their  credit 
records. 

The  disclosure  is  limited  to 
information  necessary  to  establish  the 
identity  of  the  individual,  including 
name,  address,  and  taxpayer 
identification  number  (Social  Security 
Niunber);  the  amount,  status,  and 
history  of  the  claim;  and  the  agency  or 
program  under  which  the  claim  arose 
for  the  sole  purpose  of  allowing  the 
consumer  reporting  agency  to  prepare  a 
commercial  credit  report. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  m  the  system: 

storage: 

Data  is  recorded  on  magnetic  tapes 
and  disks,  computer  printouts, 
computer  output  products  (microform 
and  reports);  file  folders,  notebooks, 
binders,  card  files,  and  bulk  storage,  and 
other  dociunents. 

retrievability: 

Information  is  retrieved  by  name  and 
Socied  Security  Nimiber. 

SAFEGUARDS: 

As  a  minimum,  records  are  accessed 
by  the  person(s)  responsible  for 
servicing  and  authorized  to  use  the 


record  system  in  performance  of  their 
official  duties,  and  who  are  properly 
screened  and  cleared  for  need-to-know. 
Additionally,  at  some  centers,  records 
are  in  office  buildings  protected  by 
guards  jmd  controlled  by  personnel 
screening  and  visitor  registers. 

RETENTION  AND  DISPOSAL: 

Disposition  pending. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  Air  Force  military  members,  the 
system  manager  is  the  Director  Military 
Pay,  Defense  Finance  and  Accounting 
Service  -  Denver  Center,  6760  East 
Irvington  Place,  Denver,  CO  80279- 
1500. 

For  the  Army  military  members,  the 
system  manager  is  the  Director  Military 
Pay,  Defense  Finance  and  Accounting 
Service  -  Indianapolis  Center,  8899  E. 
56th  Street,  Indianapolis,  IN  46249- 
0001. 

For  the  Navy  military  members,  the 
system  manager  is  the  Director  Military 
Pay,  Defense  Finance  and  Accounting 
Service  -  Cleveland  Center,  1240  East 
Ninth  Street,  Qeveland,  OH  44199- 
2055. 

For  the  Marine  Corps  military 
members,  the  system  manager  is  the 
Director  Military  Pay,  Defense  Finance 
and  Accounting  Service  -  Kansas  City 
Center,  1500  East  95th  Street,  Kansas 
aty,  MO  64197-0001. 

NOmCATKM  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Privacy  Act  Officer  at  the  appropriate 
DFAS  Center. 

Individual  shoidd  furnish  full  name, 
Social  Security  Niunber,  ciuxent 
address,  and  telephone  nimiber. 

record  access  procedures: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
Officer  at  the  appropriate  DFAS  Center. 
Individual  shoiild  furnish  full  name. 
Social  Security  Niunber,  current 
address,  and  telephone  number. 

CONTESTING  RECORD  PROCEDURES: 

The  DFAS  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DFAS  Regulation  5400.11- 
R;  32  CFR  part  324;  or  may  be  obtained 
from  the  Privacy  Act  Officer  at  any 
DFAS  Center. 

RECORD  SOURCE  CATEGORIES: 

Individual  members;  DoD  staff  and 
field  installations;  recruiting. 


disbursing,  and  administrative  offices; 
allotment  and  bond  authorization  forms; 
Social  Seciuity  Administration, 
Treasury  Department,  Internal  Revenue 
Service,  Department  of  Veterans  Affairs, 
and  other  federal  agencies;  financial, 
medical,  and  educational  institutions; 
DoD  Components;  the  on-line 
Allotment/Bond  Authorization  process, 
and  the  End-User  Computer  Equipment 
(EUCE);  and  state  and  local  government 
agencies. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
T7346 
SYSTEM  NAME: 

Defense  Joint  Military  Pay  System- 
Reserve  Component. 

SYSTEM  location: 

Navy  reserve  military  member  records 
are  located  at  the  Defense  Finance  and 
Accounting  Service  -  Cleveland  Center, 
1240  East  Ninth  Street,  Cleveland,  OH 
44199-2055. 

Air  Force  reserve  military  member 
records  are  located  at  the  Etefense 
Finance  And  Accoimting  Service  - 
Denver  Center,  6760  East  Irvington 
Place.  Denver.  CO  80279-5000. 

Army  reserve  military  member 
records  are  located  at  the  Defense 
Finance  and  Accoimting  Service  - 
Indianapolis  Center,  8899  E.  56th  Street, 
IndianapoUs,  IN  46249-0001. 

Marine  Corps  reserve  military 
member  records  are  located  at  the 
Defense  Finance  and  Accounting 
Service  -  Kansas  City  Center,  1500  East 
95th  Street,  Kansas  City,  MO  64197- 
0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  Air  Reserve  and  Air  National 
Guard  Forces  in  a  military  pay  status. 
U.S.  Army  Reserve  and  National  Guard 
members  in  a  military  pay  status. 
Marine  Corps  reservists  in  the  Selected, 
Individual  Ready,  Standby,  and  Fleet 
Marine  Corps  Reserve  categories.  Active 
Naval  reservists  in  pay  and  non-pay 
drill  units.  Naval  Reserve  Officer 
Training  Corps  students. 

Reserve  military  on  extended  active 
duty  are  covered  under  the  Defense  Joint 
Military  Pay  System-Active  Component. 

CATEGORIES  OF  RECORIK  IN  THE  SYSTEM: 

TYPES  OF  RECORDS:  Master 
individual  military  pay  accounts;  wage 
and  tax  summaries;  leave  and  earnings 
statements;  and  other  generated  records 
substantiating  or  authorizing  Reserve 
Forces  military  pay  and  allowance 
entitlement,  deduction,  or  collection 
actions. " 
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PAY  ENTITLEMENTS  AND 
ALLOWANCES:  Base  pay;  allowances 
(such  as  basic  allowance  for  subsistence, 
basic  allowance  for  quarters,  family 
separations,  clothing  maintenance  and 
monetary  allowances);  special 
compensation  for  positions  such  as 
medical,  dental,  veterinary,  and 
optometry;  special  pay  and  bonus,  such 
as  foreign  duty,  proficiency,  hostile  fire, 
and  diving  duty;  incentive  pay  such  as 
flying  duty,  parachute  duty,  and 
submarine  duty;  and  other  entitlements 
in  accordance  with  the  DoD  Financial 
Management  Regulations,  Volimie  7A. 

DEDUCTIONS  FROM  PAY:  Federal 
and  state  income  tax  withholding  rate 
and  amount  (including  authorization 
control  files),  withholding  for  Federal 
Insurance  Contributions  Act  (FICA), 
Serviceman's  Group  Life  Insurance 
deductions,  allotments  (including 
allottee  name  and  address,  amoimt,  term 
(in  months),  and  accoimt  or  policy 
number),  bond  authorizations 
(including  bond  owner  and  co-owner/ 
beneficiary  names  and  Social  Security 
Numbers,  and  recipient's  address),  and 
indebtedness  and  collections. 

OTHER  PAY  INFORMATION:  Name, 
pay  grade,  Social  Security  Number, 
Reserve  Forces  calendar  day 
performances  (drill  record),  check  issue, 
pay  dates,  leave  account,  payment 
address,  and  Form  W-2  address. 

DUTY  STATUS:  Status  adjustments 
relating  to  leave,  entrance  on  active 
duty,  absent  without  leave, 
confinement,  desertion,  sick  or  injured, 
mentally  incompetent,  missing, 
interned,  promotions  and  demotions, 
and  separation  document  code. 

PERSONNEL  INFORMATION:  Rank; 
enlistment  contract  or  officer  acceptance 
form  identification;  duty  information 
(duty  station,  personnel  assignment,  and 
imit);  security  investigation:  test  scores; 
language  proficiency;  military  and 
civilian  off-duty  education;  training; 
awards:  combat  tours;  aviation,  pilot, 
and  flying  time  data:  lineal  precedence 
number;  limited  duty  officer/warrant 
officer  footnote;  temporary  active  duty 
data;  power  of  attorney;  years  in  service; 
promotional  data. 

PERSONAL  INFORMATION:  Date  of 
birth,  citizenship,  marital  status,  home 
of  record,  dependent  information, 
record  of  emergency  data,  population 
group,  sex,  ethnic  group,  and  health 
care  coverage. 

SUPPORTING  DOCUMENTA'nON: 
Includes,  but  is  not  limited  to,  travel 
orders  and  requests;  payroll  attendance 
lists  and  rosters;  document  records 
establishing,  supporting,  reducing,  or 
canceling  entitlements;  certificates  and 
statements  changing  address,  name, 
military  assignment,  and  other 


individual  data  necessary  to  identify 
and  provide  acciuate  and  timely  Air 
Reserve  Forces  military  pay  and 
performance  credit;  allotment  start, 
stop,  or  change  records;  declarations  of 
benefits  and  waivers;  military  pay  and 
personnel  orders;  medical  certifications 
and  determinations;  death  and  disability 
dociunents;  check  issuing  and 
cancellation  records  and  schedules; 
payroll  vouchers;  money  lists  and 
accounting  records;  pay  adjustment 
authorization  records;  system  input 
certifications;  member  indebtedness  and 
tax  levy  dociunentation;  earnings 
statements;  employees'  wage  and  tax 
reports  and  statements;  casual  payment 
authorization  and  control  logs;  and 
other  dociunentation  authorizing  or 
substantiating  Reserve  Forces  military 
pay  and  allowances,  entitlements, 
deductions,  or  collections.  Also  inquiry 
files,  sundry  lists,  reports,  letters, 
correspondence,  and  rosters  including, 
but  not  limited  to.  Congressional 
inquiries.  Internal  Revenue  Service 
notices  and  reports,  state  tax  and 
insurance  reports.  Social  Security 
Administration  reports.  Department  of 
Veterans  Affairs  reports.  Treasury 
Department  reports,  inter-DoD  requests, 
and  health  education  and  institution 
inquiries. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C,  Chapter  11;  37 
U.S.C;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  ensure  accurate  and  timely  pay 
and  allowances  to  Active  Reserve 
component  military  members  (including 
those  who  participate  in  Voluntary 
Separation  Incentive,  Armed  Forces 
Health  Professional  Scholarship 
Program,  Basic  Military  Training,  and 
Naval  Reserve  Officers  Training  Corps 
programs)  or  payment  to  a  financial 
organization  through  electronic  fund 
transfer  program  (including  allotments 
and  issuance  and  cancellation  of  United 
States  treasiuy  checks  and  bonds);  to 
document  and  account  for  reserve 
military  pay  and  allowance 
disbursements  and  collections;  to  verify 
and  account  for  system  input 
transactions;  to  identify,  correct,  and 
collect  overpayments;  to  establish, 
control,  and  maintain  member 
indebtedness  notices  and  levies;  to 
provide  timely,  complete  master 
individual  pay  account  review;  to 
provide  internal  and  external  managers 
with  statistical  and  monetary  reports 
and  to  maintain  a  record  of  related 
personnel  data.* 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Treasury  Department  to 
provide  information  on  check  issues 
and  electronic  funds  transfers. 

To  the  Internal  Revenue  Service  to 
report  taxable  earnings  and  taxes 
withheld,  accounting,  and  tax  audits;  to 
compute  or  resolve  tax  liability  or  tax 
levies. 

To  the  Social  Security  Administration 
to  report  earned  wages  by  members  for 
FICA;  accounting  or  tax  audits;  and 
death  notices. 

To  the  Department  of  Veterans  Affairs 
to  report  compensation,  waivers,  and 
audits;  life  insiuance  accoimting; 
disbursement  and  benefit 
determinations;  and  death  notices. 

To  National  Guard  Bureaus  to  furnish 
budget  data  to  account  for  expenditures 
within  established  categories. 

To  individual  National  Guard  state 
associations  to  furnish  reports  and 
associated  checks  regarding  state 
sponsored  life  insurance  premiiuns 
withheld. 

To  the  American  Red  Cross  and 
military  relief  societies  to  assist  military 
personnel  and  their  dependents  in 
determining  the  status  of  monthly  pay, 
dependents'  allotments,  loans,  and 
related  financial  transactions,  and  to 
perform  other  relief-related  duties  as 
requested  by  the  service  member. 

To  Federal  Reserve  banks  to  distribute 
payments  made  through  the  direct 
deposit  system  to  financial 
organizations  or  their  processing  agents 
authorized  by  individuals  to  receive  and 
deposit  payments  in  their  accounts 

■Po  Federal,  state,  and  local  agencies 
to  conduct  computer  matching  programs 
regulated  by  the  Privacy  Act  of  1974  for 
those  programs  authorized  by  law. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  DFAS 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  fi-om  this 
system  to  'consumer  reporting  agencies' 
as  defined  in  the  Fair  Credit  Reporting 
Act,  14  U.S.C.  1681a(f)  or  the  Federal 
Claims  Collection  Act  of  1966.  31  U.S.C. 
3701(a)(3).  The  purpose  of  this 
disclosure  is  to  aid  in  the  collection  of 
outstanding  debts  owed  to  the  Federal 
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government;  typically  to  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  government  debts  by 
making  these  debts  part  of  their  credit 
records. 

The  disclosure  is  limited  to 
information  necessary  to  establish  the 
identity  of  the  individual,  including 
name,  address,  and  taxpayer 
identification  number  (Social  Security 
Nimiber);  the  amoimt,  status,  and 
history  of  the  claim;  and  the  agency  or 
program  imder  which  the  claim  arose 
for  the  sole  purpose  of  allowing  the 
consiuner  reporting  agency  to  prepare  a 
commercial  credit  report. 

POUCiES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAMHUQ,  ANQ 
DISPOSING  OF  RECORDS  IN  TNE  SYSTEM: 

STORAGE: 

Data  is  recorded  on  magnetic  tapes 
and  disks,  computer  printouts, 
computer  output  products  (microform 
and  reports);  file  folders,  notebooks, 
binders,  card  files,  and  bulk  storage,  and 
other  documents. 

RETRIEVAMLirV: 

Retrieved  by  individual's  name  and 
Social  Security  Niunber. 

SAFEGUARDS: 

As  a  minimum,  records  are  accessed 
by  person{s)  responsible  for  servicing 
the  record  and  who  are  authorized  to 
use  the  record  system  in  performance  of 
their  official  duties.  Additionally,  at 
some  Centers,  records  are  in  office 
buildings  protected  by  guards  and 
controlled  by  personnel  screening  and 
visitor  registers. 

RETENTION  AND  disposal: 

Disposition  pending. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  Navy  reserve  military  members, 
the  system  manager  is  the  Director  of 
Military  Pay  Operations,  Defense 
Finance  and  Accounting  Service  - 
Cleveland  Center,  1240  East  Ninth 
Street,  Cleveland,  OH  44199-2055. 

For  Air  Force  reserve  military 
members,  the  system  manager  is  the 
Director  of  Military  Pay  Operations, 
Defense  Finance  and  Accounting 
Service  -  Denver  Center,  6760  East 
Irvington  Place,  Denver,  CO  80279- 
5000. 

For  Army  reserve  military  members, 
the  system  manager  is  the  Director  of 
Military  Pay  Operations,  Defense 
Finance  and  Accoimting  Service  - 
Indianapolis  Center,  8899  E.  56th  Street, 
Indianapolis,  IN  46249-0001. 

For  Marine  Corps  reserve  military 
members,  the  system  manager  is  the 
Director  of  Military  Pay  Operations, 


Defense  Finance  and  Accoimting 
Service  -  Kansas  City  Center,  1500  East 
95th  Street,  Kansas  Qty,  MO  64197- 
0001. 

NomcATiON  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Privacy  Act  officer  at  the  appropriate 
DFAS  Center. 

Individuals  should  provide  name. 
Social  Security  Number,  or  other 
information  verifiable  firom  the  record 
itself. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  in  this 
system  of  records  shoidd  address 
written  inquiries  to  the  Privacy  Act 
Officer  at  the  appropriate  DFAS  Center. 

Individuals  should  provide  name. 
Social  Security  Number,  or  other 
information  verifiable  from  the  record 
itself. 

CONTESTMQ  RECORD  PROCEDURES: 

The  DFAS  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DFAS  Regulation  5400.11- 
R;  32  CFR  part  324;  or  may  be  obtained 
irom.  the  Privacy  Act  Officer  at  any 
DFAS  Center. 

RECORD  SOURCE  CATEGORIES: 

Individual  members;  DoD  staff  and 
field  installations;  recruiting, 
disbursing,  and  administrative  offices; 
allotment  and  bond  authorization  forms; 
Social  Seoirity  Administration, 
Treasury  Department,  Internal  Revenue 
Service,  Department  of  Veterans  Affairs, 
and  other  federal  agencies;  financial, 
medical,  and  educational  institutions; 
DoD  components;  the  on-line 
Allotment/Bond  Authorization  process, 
and  the  End-User  Computer  Equipment 
(EUCE);  and  state  and  local  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
T7347b 
SYSTEM  name: 

Defense  Military  Retiree  and  Aimuity 
Pay  System. 

SYSTEM  LOCATION: 

Military  retiree  pay  records  are 
located  at  the  Defense  Finance  and 
Accounting  Service  -  Cleveland  Center, 
1240  East  Ninth  Street,  Cleveland,  OH 
44199-2055. 

Aimuitant  pay  records  are  located  at 
the  Defense  Finance  and  Accounting 
Service  -  Denver  Center,  6760  East 


Irvington  Place,  Denver,  CO  80279- 
3000. 

categories  of  mdmduals  covered  by  the 
system: 

Military  retirees,  their  dependents, 
and  their  survivors. 

CATEGORES  OF  RECORDS  M  THE  SYSTEM: 

Military  retiree  and  annuitant  pay 
master  files  with  supporting 
dociunentation  relating  to  entitlements 
and  deductions. 

AUTHORnnr  for  maintenance  of  the  system: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C,  Chapter  73;  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

To  maintain  pay  and  personnel 
information  for  use  in  the  computation 
of  military  retired  pay  and  survivor 
annuity  pay. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
system,  INCLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(bX3)  as  follows: 

Records  are  provided  to  the  Internal 
Revenue  Service  for  normal  wage  and 
tax  withholding. 

Disclosures  are  made  to  the 
Department  of  Veterans  Affairs  (DVA) 
regarding  establishments,  changes  and 
discontinuing  of  DVA  compensation  to 
retirees  and  annuitants. 

Information  is  provided  to  trustees  or 
guardians  of  siuvivors  (children). 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  DFAS 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STOR1NQ, 
RETRIEVING,  ACCESS«<G,  RETAINING,  AND 
DISP0SV4G  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders/notebooks/ 
binder/visible  file  binders/cabinets/card 
files,  computer  magnetic  tapes  and 
paper  printouts,  on  roll  microfilm, 
microfiche,  and  optical  disk. 

RETRIEVABHITY: 

Retrieved  by  name  and  Social 
Security  Nimiber  of  the  retiree  or 
annuitant. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
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duties  who  are  properly  screened  and 
cleared  as  need-to-know.  Records  are 
stored  in  security  file  containers/ 
cabinets/vaults/locked  cabinets  or 
rooms,  protected  by  guards,  and 
controlled  by  personnel  screening, 
visitor  registers  and  computer  system 
software. 

RETENTION  AND  DISPOSAL: 

Disposition  pending. 

SYSTEM  MANAQER<S)  AND  ADDRESS: 

For  retiree  pay  records:  Director  of 
Retired  Pay,  Defense  Finance  and 
Accounting  Service  -  Cleveland  Center, 
1240  East  Ninth  Street,  Cleveland,  OH 
44199-2055. 

For  annuitant  pay  records:  Defense 
Finance  and  Accounting  Service  - 
Denver  Center,  6760  East  Irvington 
Place,  Denver,  CO  80279-3000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  address  written  inquiries  to  the 
appropriate  system  manager,  ATTN: 
Ptivacy  Act  cSfficer. 

The  requester  should  be  able  to 
provide  name.  Social  Security  Nimiber, 
place  of  employment,  or  other 
information  available  from  the  record 
itself. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  appropriate  system 
manager,  ATTN:  Privacy  Act  Officer. 

The  requester  should  be  able  to 
provide  sufficient  proof  of  identity,  such 
as  name,  Social  Security  Number,  place 
of  employment,  or  other  information 
available  from  the  record  itself. 

Individuals  seeking  access  to  records 
in  person  may  do  so  by  visiting  the 
Defense  Finance  and  Accoimting 
Service  -  Denver  Center  for  aimuitant 
pay  records  or  the  Director  of  Retired 
Pay,  Defense  Finance  and  Accounting 
Service  -  Cleveland  Center  for  retiree 
pay  records.  Office  hours  are  Monday 
through  Friday,  8  a.m.  -  3:30  p.m.  The 
visitor  must  have  identification  such  as 
a  driver's  license  and  Social  Security 
card  as  positive  proof  of  identity. 

CONTESTMG  RECORD  PROCEDURES: 

The  DFAS  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DFAS  Regulation  5400.11- 
R;  32  CFR  part  324;  or  may  be  obtained 
from  the  Privacy  Act  Officer  at  any 
DFAS  Center. 


RECORD  SOURCE  CATEGORIES: 

From  the  individual  concerned; 
financial,  educational,  and  medical 
institutions;  other  DoD  Components; 
state  or  local  governments;  and  source 
dociunents  such  as  reports.  Members' 
survivors,  members,  guardians  of 
survivors  (children),  private  law  firms 
which  are  executors  of  estates  in 
casualty  cases,  and  other  government 
agencies  such  as  the  Department  of 
Veterans  Affairs  and  the  Social  Security 
Administration. 

EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  99-8805  Filed  4-9-99;  8:45  am] 
8IUJNG  CODE  S001-ia-F 


DEPARTMENT  OF  DEFENSE 

Defense  Rnance  and  Accounting 
Service 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Defense  Finance  and 

Accounting  Service,  DoD. 

ACTION:  Notice  of  a  system  of  records. 

summary:  The  Defense  Finance  and 
Accoimting  Service  proposes  to  add  a 
system  of  records  notice  to  its  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  action  will  be  effective 
without  further  notice  on  May  12, 1999, 
unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer,  Defense 
Finance  and  Accounting  Service,  1931 
Jefferson  Davis  Highway,  ATTN:  DFAS/ 
PE,  Arlington,  VA  22240-5291. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Pauline  E.  Korpanty  at  (703)  607-3743. 
SUPPLEMENTARY  INFORMATION:  The 
complete  inventory  of  Defense  Finance 
and  Accounting  Service  record  system 
notices  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended,  have 
been  published  in  the  Federal  Register 
and  are  available  from  the  address 
above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  was  submitted  on  March  30, 
1999,  to  the  House  Committee  on 
Govenunent  Reform,  the  Senate 
Committee  on  Govenmiental  Affairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,'  dated  February  8, 1996,  (61 
FR  6427,  February  20, 1996). 


Dated:  April  5, 1999. 

LM.  BYNUM. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

T5015C 

SYSTEM  name: 

Freedom  of  Information  Act  Requests. 

SYSTEM  LOCATION: 

Defense  Finance  and  Accoimting 
Service,  1931  Jefferson  Davis  Highway, 
Arlington,  VA  22240-5291. 

Derense  Finance  and  Accounting 
Service  -  Denver  Center,  6760  E. 
Irvington  Place,  Denver,  CO  80279-5000. 

Defense  Finance  and  Accounting 
Service  -  Indianapolis  Center, 
Indianapolis,  IN  46249-0001. 

Defense  Finance  and  Accounting 
Service  -  Cleveland  Center,  1240  East 
Ninth  Street,  Cleveland,  OH  44199- 
2055. 

Defense  Finance  and  Accoimting 
Service  -  Kansas  City  Center,  1500  East 
95th  Street,  Kansas  City,  MO  64997- 
0001. 

Defense  Finance  and  Accounting 
Service  -  Columbus  Center,  4280  East 
5th  Avenue,  Columbus,  OH  43219-1879. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals  who  have  requested 
documents  under  the  provisions  of  the 
Freedom  of  Information  Act  (FOIA)  (5 
U.S.C.  552). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence  from  the  public 
requesting  information  under  the 
Freedom  of  Information  Act  and  the 
reply,  which  may  include  copies  of  the 
released  record(s),  denials,  and  appeals. 
Correspondence  pertaining  to  the 
requests,  the  information  released  or 
withheld,  summaries,  logs  of  actions 
taken,  and  correspondence  from  and  to 
other  DoD  and  Federal  agencies 
regarding  specific  requests  of  mutual 
interest. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBI: 

5  U.S.C.  552,  the  Freedom  of 
Information  Act,  as  amended,  as 
implemented  by  DFAS  Regulation    . 
5400. 7-R. 

PURPOSE(S): 

To  control  administrative  processing 
of  requests  for  information  made  under 
the  provisions  of  the  Freedom  of 
Information  Act  (FOIA),  and  to  record 
statistics  for  the  annual  FOIA  report. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  mCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
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552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  DFAS 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSmON  OF  RECORDS  IN  THE  SYSTEM:  . 

STORAGE 

Paper  records  La  file  folders  and  in 
automated  formats. 

RETRIEVABUTY 

Retrieved  by  individual's  name  or  by 
control  number  assigned  to  the 
individual  case  file. 

SAFEGUARDS 

As  a  minimum,  records  are  accessed 
by  person(s)  responsible  for  servicing 
and  authorized  to  use  the  record  system 
in  performance  of  their  official  duties, 
properly  screened  and  cleared  for  the 
need  to  know.  Additionally,  at  some 
locations,  records«are  in  office  buildings 
protected  by  guards  and  controlled 
through  personnel  screening  and  visitor 
registers. 

RETENnON  AND  DISPOSAL: 

Records  are  retained  for  a  miniiniiTn 
of  2  years;  replies  to  requests  for 
nonexistent  records,  to  requesters  who 
provide  inadequate  descriptions,  and  to 
those  who  fail  to  pay  agency  fees 
(request  not  appealed),  2  years;  requests 
appealed,  6  years  after  final 
determination  by  agency;  control  logs,  6 
years,  report  files,  2  years; 
administrative  files,  2  years,  then 
destroyed. 

SYSTEM  MANAGER(8)  AND  ADDRESS: 

FOIA  Officer,  Defense  Finatice  and 
Accounting  Service,  1931  Jefferson 
Davis  Highway,  Arlington,  VA  22240- 
5291. 

FOIA  Officer,  Defense  Finance  and 
Accounting  Service  -  Denver  Center, 
6760  E.  Irv^igton  Place,  Denver,  CO 
80279-5000. 

FOIA  Officer,  Defense  Finance  and 
Accounting  Service  -  Indianapolis 
Center,  Indianapolis,  IN  46249-0001. 

FOIA  Officer,  Defense  Finance  and 
Accounting  Service  -  Cleveland  Center, 
1240  East  Ninth  Street,  Cleveland,  OH 
44199-2055. 

FOIA  Officer,  Defense  Finance  and 
Accounting  Service  -  Kansas  City 
Center,  1500  East  95th  Street,  Kansas 
aty,  MO  64997-0001. 

FOIA  Officer,  Defense  Finance  and 
Accoimting  Service  -  Columbus  Center, 


4280  East  5th  Avenue,  Columbus,  OH 
43219-1879. 

NomcATiON  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
Privacy  Act  Officer  at  the  appropriate 
DFAS  Center. 

Individuals  should  provide  full  name, 
current  address  and  telephone  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
Officer  at  the  appropriate  DFAS  Center. 

Individuals  should  provide  full  name, 
current  address  and  telephone  number. 

OONTESTINQ  RECORD  PROCEDURES: 

The  DFAS  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DFAS  Regulation  5400.11- 
R;  32  CFR  part  324;  or  may  be  obtained 
from  the  Privacy  Act  Officer  at  any 
DFAS  Center. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
from  requesters,  from  other  federal 
agencies  with  collateral  interest  in  a 
request,  and  fitjm  records  which  were 
the  subject  of  requests. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  99-8806  Filed  4-9-99;  8:45  am] 
BHJJNG  CODE  S001-10-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  Intent  To  Prepere  a 
Supplemental  Environmental  Impact 
Statement  (SEIS)  for  ttie  Evolved 
Expendable  Launch  Vehicle  (EELV) 
Program 

This  notffies  the  public  that  the 
Department  of  the  Air  Force,  through 
Space  and  Missile  Systems  Center's 
Evolved  Expendable  Launch  Vehicle 
(EELV)  System  Program  Office  (SMC/ 
MV),  intends  to  supplement  the  EELV 
Final  Environment  Impact  Statement 
(FEIS)  and  Record  of  Decision  (ROD) 
dated  June  8, 1998.  The  Air  Force 
supplement  will  be  prepared  to  further 
the  purposes  of  the  National 
Environmental  Policy  Act  (NEPA)  by 
inviting  public  involvement  in  the 
evaluation  of  a  new,  supplemental 
proposal  to  the  action  analjrzed  in  the 
original  NEPA  document. 


The  FEIS  documented  the  impact  of 
implementing  the  EELV  program.  At 
that  time,  two  baseline  vehicle 
configurations  were  evaluated:  (1)  A 
liquid-oxygen/liquid-hydrogen  core 
booster  (with  the  option  of  small,  strap- 
on  solid  rocket  motors),  and  (2)  a  liquid- 
oxygen/kerosene  core  booster.  The 
Supplemental  Environmental  Impact 
Statement  (SEIS)  will  evaluate  the 
proposed  use  of  some  EELV  vehicle 
variants  using  large,  strap-on  solid 
rocket  motors  to  reduce  launch  costs, 
increase  mission  laimch  options,  protect 
launch  schedules,  and  improve  mission 
responsiveness.  These  laimches  would 
take  place  at  Cape  Canaveral  Air  Station 
(CCAS)  in  Florida  and  Vandenborg  Air 
Force  Base  (VAFB)  in  California. 

In  1994,  a  multi-agency  Space  Launch 
Modernization  Plan  was  developed  to 
evaluate  national  space  launch  systems 
and  to  improve  United  States  launch 
capability.  The  current  EELV  program 
objectives  evolved  from  the  resulting 
study.  The  purpose  of  the  development 
and  deployment  of  the  EELV  is  to  meet 
the  U.S.  Government  National  Mission 
Model,  both  medium  and  heavy-lift,  at 
a  lower  cost  of  laimch  to  the  nation  than 
the  present  expendable  laimch  systems 
(which  consist  primarily  of  Delta  11, 
Atlas  n,  Titan  II.  and  Titan  IV).  EELV  is 
intended  to  launch  national  security, 
civil,  and  commercial  payloads.  No 
crew-rated  or  cargo-return  missions  are 
planned. 

On  October  16, 1998,  the  EELV 
System  Program  Office  awarded 
Dievelopment  Agreements  and  Initial 
Launch  Services  contracts  to  two 
contractors,  McDonnell  Douglas 
Corporation  (a  wholly-owned  subsidiary 
of  the  Boeing  Company)  and  Lockheed 
Martin  Astronautics.  Furthermore,  the 
Air  Force  is  preparing  to  enter  into  real 
property  agreements  with  both 
contractors  to  permit  the  use  of  Air 
Force  facilities  for  deployment  of  EELV 
systems.  These  decisions  were 
supported  by  the  June  8, 1998  ROD  as 
premised  upon  in  the  EELV  FEIS.  FuU 
descriptions  of  the  previously  analjrzed 
EELV  systems  are  available  in  the  FEIS 
at  the  following  Internet  address:  http:/ 
/ax.laafb.af.mil/axf/EELV.htm. 

In  accordance  with  the  Council  on 
Environmental  Quality  Regulations 
implementing  NEPA,  specifically  40 
CFR  1502.9(c),  "an  agency  shall  prepare 
supplements  to  either  draft  or  final 
environmental  impact  statements  when 
substantial  changes  in  the  proposed 
action  are  made  relevant  to 
environmental  concerns."  The  proposed 
action  to  consider  permitting  the  use  of 
EELV  vehicles  using  larger  strap-on 
solid  rocket  motors  may  be  considered 
a  substantial  change  to  the  action 
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previously  analyzed  in  the  FEIS  and 
would  present  different  potential 
environmental  impacts  due  to  the  use  of 
different  propellants.  The  size  and 
number  of  solid  rocket  motors  to  be 
used  on  each  launch  vehicle  will  be 
proposed  by  the  launch  vehicle 
contractors,  Lockheed  Martin  and  the 
Boeing  Company.  The  solid  propellant    . 
to  be  used  in  the  strap-on  motors  will 
most  likely  consist  of  ammoniimi 
perchlorate,  aluminum,  and  organic 
binder.  Details  regarding  propellant 
composition,  propellant  masses,  and 
emissions  impacts  will  be  included  in 
the  SEIS.  Because  of  the  projected 
differences  in  the  environmental 
impacts  between  the  systems  previously 
examined  and  the  new  alternative,  the 
Department  of  the  Air  Force  will 
prepare  a  supplement  to  the  EELV  FEIS. 

The  SEIS  will  analyze  the  potential 
envirorunental  impacts  resulting  &X)m 
the  use  of  solid  rocket  motors  on  EELV 
vehicles.  Both  government  and 
commercial  launches  will  be  analyzed 
to  assess  cumulative  effects.  The  total 
EELV  launch  rate  including  laimches 
using  solid  rocket  motors  are  not 
expected  to  exceed  those  addressed  in 
the  FEIS.  The  first  launch  of  a  soUd 
rocket  motor  variant  is  anticipated  in 
2001  at  CCAS  and  2002  at  VAFB.  EELV 
launches  using  soUd  rocket  motors  are 
not  expected  to  exceed  7  to  12  per  year 
from  VAFB  and  14  to  21  laimches  per 
year  from  CCAS. 

The  no-action  alternative  to  the 
proposed  action  is  to  limit  EELV 
launches  from  Air  Force  facilities  to 
those  laimch  vehicle  variants  previously 
analyzed  in  the  FEIS.  That  is,  the 
Government  could  choose  not  to  permit 
the  use  of  strap-on  solid  rocket  motors. 
This  would  result  in  the  use  of  only  the 
systems  considered  in  the  June  1998 
ROD. 

Environmental  issues  to  be  analyzed 
in  the  SEIS  include,  but  are  not  limited 
to:  air  quality,  hazardous  materials 
processing,  hazardous  waste, 
stratospheric  impacts,  health  and  safety, 
launch  debris,  launch  noise,  sonic  boom 
impacts,  construction  modifications  due 
to  program  changes  from  FEIS,  and 
effects  of  new  launch  variants  on 
biological  species,  ground  waters,  and 
all  other  natural  and  cultiiral  resources. 

The  Air  Force  is  soliciting  public 
input  and  comments  concerning  the 
enviroimiental  aspects  to  be  addressed 
in  the  SEIS.  To  ensiu*  that  the  Air  Force 
has  sufficient  time  to  fully  consider 
public  response,  written  comments  need 
to  be  received  no  later  than  April  26, 
1999.  Comments  should  be  mailed  to: 
SMC/AXFV.  Attn:  Ted  Krawczyk, 
Environmental  Engineer,  2420  Vela 
Way,  Suite  1467,  El  Segimdo,  CA 


90245-4659.  Comments  may  also  be 
sent  via  fax  (310)  363-1503,  and  e-mail: 
Theodore.Krawcyzk@losangeles.af.mil. 

The  SEIS  is  expected  to  be  available 
for  pubUc  review  in  Summer  1999.  A 
notice  of  availability  will  be  published 
in  the  Federal  Register  annoimcing 
issuance  of  the  draft  SEIS. 
Carolyn  A.  Lunsford, 
Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc.  99-8977  Filed  4-9-99;  8:45  am] 

BILLING  CODE  5001-05-U 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  to  amend  systems  of 

records. 

summary:  The  Department  of  the  Air 
Force  proposes  to  amend  three  systems 
of  records  notices  in  its  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended. 
DATES:  The  amendment  will  be  effective 
on  May  12, 1999,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager, 
Headquarters,  Air  Force 
Commxmications  and  Information 
Center/ITC,  1250  Air  Force  Pentagon, 
Washington,  DC  20330-1250. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  614-7819. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force's  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  systems  being 
amended  are  set  forth  below  followed 
by  the  notices  as  amended,  published  in 
their  entirety. 


Dated:  April  5, 1999. 

L.  M.  Bynum, 

Alternate  USD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F033  AFCA  A 

SYSTEM  NAME: 

Military  Affiliate  Radio  System 
(MARS)  Member  Records  (June  11, 
1997,  62  FR  31793). 

CHANQES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Air 
Force  Communications  Agency  (AFCA), 
Air  Force  installations  and  Military 
Affiliate  Radio  System  (MARS)  member 
stations.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force  compilation  of  systems  of  records 
notices.' 


SAFEGUARDS: 

Delete  entry  and  replace  with 
'Records  are  accessed  by  authorized 
personnel  in  the  course  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Stored  in 
locked  file  cabinets.' 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Retained  until  reassignment  or 
termination  of  membership,  then 
destroyed  by  tearing  to  pieces, 
shredding,  pulping,  macerating  or 
burning.' 


F033  AFCA  A 

SYSTEM  NAME: 

Military  Affiliate  Radio  System 
(MARS)  Member  Records. 

SYSTEM  LOCATXm: 

Air  Force  Conununications  Agency 
(AFCA),  Air  Force  installations  and 
Military  Affiliate  Radio  System  (MARS) 
member  stations.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force  compilation  of  systems 
of  records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Amateur  Radio  Operators  licensed  by 
United  States  Air  Force  (USAF)  Military 
Affiliate  Radio  System. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

MARS  Persoimel  Action  Notification 
and  Application  for  Membership  in 
Military  Affiliate  Radio  System. 
Information  includes  individuals  name, 
MARS  call  sign,  amateur  call  sign, 
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mailing  address.  Federal 
Communications  Commission  license 
class,  military  status,  telephone  niunber, 
and  date  of  birth. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  Air  Force, 
powers  and  duties;  delegation  by;  as 
implemented  by  Air  Force  histruction 
33-106. 

PURPOSE(S): 

To  identify  MARS  members,  to 
describe  and  ypdate  information 
concerning  members,  to  assign  call  signs 
and  designator,  mailing  address, 
amateur  license,  telephone  niunber,  and 
responsibilities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

pouaes  and  practices  for  storing, 
retrieving,  accessing,  retawnnq,  and 
disposing  of  records  in  the  system: 

storage: 
Maintained  on  computer  diskettes. 

retrievabiuty: 

Retrieved  by  name,  by  call  sign  or 
designator  and  geographic  location. 

SAFEGUARDS: 

Records  are  accessed  by  authorized 
personnel  in  the  course  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Stored  in 
locked  file  cabinets. 

RETENTION  AND  06POSAL: 

Retained  until  reassignment  or 
termination  of  membership,  then 
destroyed  by  tearing  to  pieces, 
shredding,  pvdping,  macerating  or 
burning.  * 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Global  Commimications,  HQ 
AFCA/GCGS,  203  W.  Losey  Street, 
Room  3065.  Scott  Air  Force  Base,  TL 
62225-5222. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Director, 
Global  Communications,  HQ  AFCA/ 


GCGS,  203  W.  Losey  Street,  Room  3065, 
Scott  Air  Force  Base,  IL  62225-5222. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Director,  Global  Communications, 
HQ  AFCA/GCGS,  203  W.  Losey  Street, 
Room  3065,  Scott  Air  Force  Base,  IL 
62225-5222. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  members  and  Military 
Affiliate  Radio  System  officials. 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

None. 
F036  USAFA  D 
SYSTEM  NAME: 

Class  Committee  Products  (October 
15.  1997,  62  FR  53599). 

CHANGES: 

***** 

SYSTEM  location: 

Delete  entry  and  replace  with  'Office 
of  the  Registrar,  Dean  of  the  Faculty,  HQ 
USAFA/DFR,  2354  Fairchild  Drive. 
Suite  6D87,  U.S.  Air  Force  Academy, 
CO  80840-6210.' 


CATEGORIES  OF  RECORDS  COVERED  IN  THE 
SYSTEM: 

After  'committees;'  delete  'reports 
committee  decisions'  and  insert 
'Academy  Board  letter.  Academic 
Review  Committee  Actions  (ARC) 
(copies)' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Office 
of  the  Registrar,  Dean  of  the  Faculty, 
2354  Fairchild  Drive,  Suite  6D87,  U.S. 
Air  Force  Academy,  CO  80840-6210.' 
***** 

F036  USAFA  D 

SYSTEM  name: 

Class  Committee  Products. 

^SYSTEM  location: 

Office  of  the  Registrar,  Dean  of  the 
Faculty,  HQ  USAFA/DFR,  2354 
Fairchild  Drive,  Suite  6D87,  U.S.  Air 
Force  Academy,  CO  80840-6210. 


CATEGORIES  OF  ilOMDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  Academy  cadets. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

List  of  cadets  academically  deficient 
at  progress  reports;  grades,  instructor 
comment  cards,  military  order  of  merit 
and  other  military  and  entrance  data  on 
cadets  meeting  committees;  Academy 
Board  letter.  Academic  Review 
Committee  Actions  (ARC)  (copies)  and 
includes  worksheets  with  coded 
recommendations  to  the  Academy 
Board  at  the  end  of  the  semester. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force  and  10  U.S.C,  Chapter  903,  U.S. 
Air  Force  Academy. 

PURPOSE(S): 

Provides  data  on  academically 
deficient  cadets  to  Academic  Review 
Committee  who  makes 
recommendations  concerning  cadets' 
future  to  the  Academy  Board. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  begiiming  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETREVMQ,  ACCESSMG,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets,  electronically  in  the  Cadet 
Administrative  Management 
Information  System  (CAMIS)  data  base 
and  on  computer  output  products. 

retrievability: 
Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s} 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms,  cabinets,  and  in  computer 
storage  devices  protected  by  computer 
system  software. 

retention  and  dsposal: 

Destroyed  one  year  after  graduation  or 
when  purpose  has  been  served. 
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whichever  is  sooner.  Destruction  is  by 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  burning.  Computer 
records  are  destroyed  by  degaussing  or 
overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Registrar,  Dean  of  the 
Faculty,  2354  Fairchild  Drive,  Suite 
6D87,  U.S.  Air  Force  Academy,  CO 
80840-6210. 

NOTV)CATK)N  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  or  visit  the 
Office  of  the  Registrar,  Dean  of  the 
Faculty,  2354  Fairchild  Drive,  Suite 
6D87,  U.S.  Air  Force  Academy,  CO 
80840-6210. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records . 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  or  visit  the  Office  of  the  Registrar, 
Dean  of  the  Faculty,  2354  Fairchild 
Drive,  Suite  6D87,  U.S.  Air  Force 
Academy,  CO  80840-6210. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  fi-om  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Records  are  compiled  from  cadet 
grading  and  rating  cycles. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

F036  USAFA  H 
SYSTEM  NAME: 

United  States  Air  Force  Academy 
Athletic  Records  (June  11. 1997,  62  FR 

31793). 

CHANGES: 

***** 

SYSTEM  location: 

Delete  entry  and  replace  with 
'Director  of  Athletics,  HQ  USAFA/AH, 
2169  Field  House  Drive,  Suite  111,  U.S. 
Air  Force  Academy,  CO  80840-4475.' 


CATEGORCS  OF  RECORDS  m  THE  SYSTEM: 

Add  to  end  of  entry  '(5)  Athletic 
Review  Committee  Action.' 


PURPOSE(S): 

Add  to  the  end  of  paragraph  (2),  'for 
news  releases.' 


storage: 

Delete  entry  and  replace  with 
'Maintained  in  file  folders,  card  files,  on 
computers  in  the  Sports  Recruiting  and 
Cadet  Administrative  Management 
Information  data  bases,  £md  computer 
output  products,  and  microfilm.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Director  of  Athletics,  HQ  USAFA/HA, 
2169  Field  House  Drive,  Suite  111,  U.S. 
Air  Force  Academy,  CO  80840-4475.' 

***** 

F036  USAFA  H 
SYSTEM  name: 

United  States  Air  Force  Academy 
Athletic  Records. 

SYSTEM  LOCATION: 

Director  of  Athletics,  HQ  USAFA/AH, 
2169  Field  House  Drive.  Suite  111,  U.S. 
Air  Force  Academy,  CO  80840-4475. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  Academy  applicants, 
nominees  and  cadets;  members  of 
coaches  intercollegiate  booster  clubs; 
users  of  Academy  athletic  facilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Applicants/Nominees:  High  school 
transcript,  athletic  questionnaire, 
correspondence,  test  scores. 

(2)  Cadets:  (a)  Athletic  performance 
tests,  (b)  Counseling  record,  (c) 
Intramural  record,  (d)  Physical 
education  record,  (e)  Physical  fitness 
test,  (f)  Sports  publicity  information. 

(3)  Physical  fitness  and  endiuance 
research. 

(4)  Reservation  forms  and  mailing 
lists. 

(5)  Athletic  Review  Committee 
Action. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  Chapter  903,  United  States 
Air  Force  Academy. 

PURPOSE(S): 

(1)  Verify  and  evaluate  athletic  and 
academic  backgroimd  for  possible 
appointment  to  the  Air  Force  Academy. 

(2)  Monitor  cadet  participation  and 
progress  in  physical  education/ 
intercollegiate/intramural  programs  for 
news  releases. 

(3)  Establish  standards  and  improve 
athletic  programs. 

(4)  Contact  booster  club  members  and 
individuals  who  reserve  Academy 
athletic  facilities  by  mail  and  telephone. 


ROUTINE  USES  OF  RECORDS  MAMTAINED  M  THE 
SYSTEM,  INCtUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Record  from  this  system  of  records 
m^  be  used  for  news  releases. 

"nie  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTBI: 

STORAGE: 

Maintained  in  file  folders,  card  files, 
on  computers  in  the  Sports  Recruiting 
and  Cadet  Administrative  Management 
Information  data  bases,  and  computer 
output  products,  and  microfilm. 

RETRIEVA8IUTY: 

By  name  and/or  Social  Secxirity 
Number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  personCs) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  stored  in  security 
file  containers/cabinets,  locked  rooms 
and  on  computer  storage  devices 
protected  by  computer  system  software. 

RETENTION  AND  DISPOSAL: 

(1)  Destroy  one  year  after  graduation 
or  one  year  after  cadet  would  have 
graduated. 

(2)  (a)  Destroy  30  days  after  end  of 
academic  year,  (b)  Destroy  upon 
graduation,  (c)  Destroy  after  1  year,  (d) 
Destroy  when  no  longer  needed,  (e) 
Destroy  after  four  academic  years,  (f) 
Destroy  when  no  longer  needed. 

(3)  Destroy  when  no  longer  needed. 

(4)  Destroy  when  no  Ibnger  needed. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Director  of  Athletics,  HQ  USAFA/HA. 
2169  Field  House  Drive,  Suite  111,  U.S. 
Air  Force  Academy,  CO  80840-4475.    . 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Director  of  Athletics,  HQ  USAFA/HA. 
2169  Field  House  Drive,  Suite  111,  U.S. 
Air  Force  Academy,  CO  80840-4475. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
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in  this  system  should  address  written 
inquiries  to  or  visit  Director  of  Athletics, 
HQ  USAFA/HA,  2169  Field  House 
Drive,  Suite  111.  U.S.  Air  Force 
Academy,  CO  80840-4475. 

CONTESTINO  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  applicant,  nominee  or 
cadet;  coaches,  iostructors  and  squadron 
athletic  officers;  educational 
institutions;  the  media;  officers  in 
charge  of  individual  sports;  Registrar's 
Office,  and  Cmriculum  and  Scheduling 
Office;  Stone  Human  Performance 
Laboratory;  DOD  agencies;  individuals. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F036  USAFA  M 
SYSTEM  name: 

Thomas  D.  White  National  Defense 
Award  (June  1 1, 1997.  62  FR  31 793). 

CHANGES: 


SYSTEM  location: 

Delete  entry  and  replace  with  'Chief, 
Plans  and  Current  Operations  Division, 
HQ  USAFA/XPO,  2304  Cadet  Drive, 
Suite  350,  U.S.  Air  Force  Academy,  CO 
80840-5002.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Chief, 
Plans  and  Current  Operations  Division, 
HQ  UAFA/XPO,  2304  Cadet  Drive,  Suite 
350,  U.S.  Air  Force  Academy,  CO 
80840-5002.' 


RECORD  SOURCE  CATEGORIES: 

Add  to  entry  'nominators'. 

•        *        •        •        • 

F036  USAFA  M 
SYSTEM  NAME: 

Thomas  D.  White  National  Defense 
Award. 

SYSTEM  LOCATKM: 

Chief,  Plans  and  Current  Operations 
Division.  HQ  USAFA/XPO,  2304  Cadet 
Drive,  Suite  350,  U.S.  Air  Force 
Academy.  CO  80840-5002. 

CATEGORIES  OF  MOMOUALS  COVERED  BY  THE 
SYSTEM: 

United  States  citizens  who  have 
contributed  significandy  to  the  national 


defense  and  security  of  the  United 
States. 

CATEGORKS  OF  RECORDS  IN  THE  SYSTEM: 

Nominations  and  supporting 
biographical  information  on  nominees 
for  the  Thomas  D.  White  Defense 
Award. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  powers  and  duties;  delegation  by. 

PURPOSE(S): 

Data  pertaining  to  the  Thomas  D. 
White  National  Defense  Award  is  used 
by  a  selection  board  in  identifying  an 
appropriate  recipient  for  the  award.  The 
elements,  which  may  consist  of 
citations,  certificates,  and/or  trophies 
are  prepared  using  information 
provided  by  the  nominating  activity. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  INCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  pubUshed 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  system  notices 
apply  to  this  system. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  m  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  on 
microfiche  and  in  computer  databases. 

RETRIEVABUTY: 

Retrieved  by  Name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating 
or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Plans  and  Current  Operations 
Division,  HQ  UAFA/XPO,  2304  Cadet 
Drive,  Suite  350,  U.S.  Air  Force 
Academy,  CO  80840-5002. 


NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  the  Chief,  Plans  and  Current 
Operations  Division,  HQ  UAFA/XPO, 
2304  Cadet  Drive,  Suite  350.  U.S.  Air 
Force  Academy.  CO  80840-5002. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Chief,  Plans  and  Current  Operations 
Division,  HQ  UAFA/XPO,  2304  Cadet 
Drive,  Suite  350,  U.S.  Air  Force 
Academy,  CO  80840-5002. 

CONTESTWG  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  previous 
employers,  nominators,  and  from  the 
individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  9^-8802  Filed  4  9-99;  8:45  am] 
BIUJNQ  CODE  S001-10-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army; 

Command  and  General  Staff  College 
(CGSC)  Advlaory  Committee 

agency:  U.S.  Army  Command  and 
General  Staff  College,  Ft.  Leavenworth. 
KS.    - 


ACTION:  Notice  of  Meeting. 


SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463) 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  U.S.  Army  Command 
and  General  Steff  College  (CGSC)  Advisory 
Committee. 

Dates  of  Meeting:  24-26  May  1999. 

Place  of  Meeting:  Bell  Hall.  Room  113,  Fort 
Leavenworth,  Kansas  66027-1352. 

Time  of  Meeting:  17030-2000  on  May 
1999;  7030-2100  on  25  May  1999;  and  0730- 
1400  on  26  May  1999. 

Proposed  Agenda: 
1700-2000,  24  May:  Review  of  CGSC 

educational  program. 
0/'30-2100,  25  Ntey:  Continuation  of  review. 
0730-1030,  26  May:  Continuation  of  review. 
1030-1130,  26  May:  Executive  Session. 
1300-1400, 26  May:  Report  to  Commandant. 
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FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Philip  J.  Brookes,  Committee's 
Executive  Secretary,  USACGSC 
Advisory  Committee,  1  Reynolds  Ave., 
Bell  Hall,  Room  123,  Fort  Leavenworth, 
Kansas  66027-1352;  or  phone  (913) 
684-2741. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  for  the 
Advisory  Committee  to  examine  the 
entire  range  of  college  operations  and, 
where  appropriate,  to  provide  advice 
and  recommendations  to  the  College 
Commandant  and  Faculty. 

The  meeting  will  be  open  to  the 
public  to  the  extent  that  space 
limitations  of  the  meeting  location 
permit.  Because  of  these  limitations, 
interested  parties  are  requested  to 
reserve  space  by  contacting  the 
Committee's  Executive  Secretary  at  the 
above  address  or  phone  number. 
Gregory  D.  Showaller, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  99-8959  Filed  4-9-99;  8:45  am] 

BNJJNQ  CODE  371 0-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  alter  a  system  of 
records. 

summary:  The  Department  of  the  Army 
is  altering  a  system  of  records  notice  in 
its  existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended.  The  alteration 
adds  a  routine  use  to  the  system  of 
records  notice. 

DATES:  This  proposed  action  v«rill  be 
effective  without  further  notice  on  May 
12, 1999,  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer,  Records 
Management  Program  Division,  U.S. 
Total  Army  Personnel  Command, 
ATTN:  TAPC-PDR-P,  Stop  C55,  Ft. 
Belvoir,  VA  22060-5576. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 


submitted  on  March  30, 1999,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  0MB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8, 1996  (February  20, 1996,  61 
FR  6427). 
Dated:  April  5. 1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0210-190  TAPC 
SYSTEM  NAME: 

Individual  Gravesite  Reservation  Files 
(July  7,  1997,  62  FR  36270). 

changes: 

***** 

system  name: 

Delete  entry  and  replace  with 
'Individual  Gravesite  Interment  Files.' 

system  location: 

Delete  entry  and  replace  with 
'Commander,  U.S.  Total  Army 
Personnel  Command,  ATTN:  TAPC- 
PED-A,  2461  Eisenhower  Avenue, 
Alexandria,  VA  22331-0482  for  Army 
post  cemeteries  and  at  Army 
installations.' 

categories  OF  mOIVIOUALS  COVERED  BY  THE 

system: 

Delete  entry  and  replace  with  'Active 
and  former  Arined  Forces  personnel  and 
their  dependents  who  are  or  VYill  be 
interred  in  grave  plots  in  Army  post 
cemeteries  or  who  reserved  grave  plots 
prior  to  1975.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Gravesite  record  of  interment  (DA 
Forms  2122  and  2123);  reservations 
prior  to  1961;  deceased  individuals' 
name,  address,  date  of  birth,  date  of 
death,  and  section  of  grave  reserved  or 
interred  in,  military  service,  or 
dependent  name  and  the  relationship  to 
service  member.' 


PURPOSE(S): 

Delete  entry  and  replace  with  'To 
maintain  records  of  individuals  interred 
in  Army  post  cemeteries;  to  conduct 
periodic  surveys  to  determine  validity 
of  reservations;  and  to  respond  to 
inquiries.' 


ROUTINE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  'To  the 
Department  of  Veteran  Affairs  for  the 
piuposes  of  issuing  a  government 
headstone.' 


A0210-190  TAPC 
SYSTEM  NAME: 

Individual  Gravesite  Interment  Files. 

SYSTEM  LOCATION: 

Ck)mmander,  U.S.  Total  Army 
Personnel  Command,  ATTN:  TAPC- 
PED-A,  2461  Eisenhower  Avenue, 
Alexandria,  VA  22331-0482  for  Army 
post  cemeteries  and  at  Army 
installations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  and  former  Armed  Forces 
personnel  and  their  dependents  who  are 
or  will  be  interred  in  grave  plots  in 
Army  post  cemeteries  or  who  reserved 
grave  plots  prior  to  1975. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Gravesite  record  of  interment  (DA 
Forms  2122  and  2123);  reservations 
prior  to  1961;  deceased  individuals' 
name,  address,  date  of  birth,  date  of 
death,  and  section  of  grave  reserved  or 
interred  in,  military  service,  or 
dependent  name  and  the  relationship  to 
service  member. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army. 

PURPOSE(S): 

To  maintain  records  of  individuals 
interred  in  Army  post  cemeteries;  to 
conduct  periodic  surveys  to  determine 
validity  of  reservations;  and  to  respond 
to  inquiries. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Veteran  Affairs 
for  the  purposes  of  issuing  a  government 
headstone. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 
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POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSINQ,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 

retrievabiuty: 
By  individual's  surname. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  persormel 
having  official  need  therefor  in  the 
performance  of  their  duties.  Records  are 
kept  in  secure  office  areas  in  a  seciue 
building. 

RETENTION  AND  DISPOSAL: 

Permanent. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  U.S.  Total  Army 
Personnel  Command,  ATTN:  TAPC- 
PED-A,  2461  Eisenhower  Avenue, 
Alexandria,  VA  23321-0482  for  Army 
post  cemeteries. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  records  system 
should  address  written  inquiries  to  the 
Commander,  U.S.  Total  Army  Personnel 
Command,  ATTN:  TAPC-PED-A,  2461 
Eisenhower  Avenue,  Alexandria,  VA 
23321-0482. 

Individual  should  provide  full  name 
of  veteran,  or  deceased  individual's 
name  and  sufficient  details  to  permit 
locating  pertinent  records  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Total 
Army  Personnel  Command,  ATTN: 
TAPC-PED-A,  2461  Eisenhower  Avenue, 
Alexandria,  VA  23321-0482. 

Individual  should  provide  full  name 
of  veteran,  or  deceased  individual's 
name  and  sufficient  details  to  peimit 
locating  pertinent  records  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  his/her 
representative  or  next-of-kin;  Army 
records  and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  99-8804  Filed  4-9-99;  8:45  am] 

BOXING  CODE  S001-10-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  amend  system  of 
records. 

summary:  The  Department  of  the  Army 
is  amending  a  system  of  records  notice 
in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  May 
12, 1999,  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer,  Records 
Management  Program  Division,  Army 
Records  Management  and 
Declassification  Agency,  ATTN:  TAPC- 
PDD-RP,  Stop  C55,  Ft  Belvoir,  VA 
22060-5576. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

SUPPLEMENTARY  INFORMATKM:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  {5  U.S.C.  552a),  as 
amended,  have  been  pubUshed  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  April  5, 1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0210-130  DALO 

SYSTEM  NAME: 

Laundry  and  Dry  Cleaning 
Accounting  Files  (February  22.  1993.  58 
FR  10002). 

CHANGES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with 
'Laxmdry  Accounting  Files'. 

SYSTEM  location: 

Delete  entry  and  replace  with 
'Laundry  and  Dry  Cleaning  Facilities 
located  on  Army  installations  world- 


wide. Official  mailing  addresses  are 
published  as  an  appendix  to  the  Army's 
compilation  of  system  of  record  notices'. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  from  entry  'and/or  dry 
cleaning'  and  'or  dry  cleaning*. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Add  to  entry  'Army  Regulation  210- 
130,  Laundry  and  Dry  Cleaning 
Operations'. 

***** 

PURPOSE(S): 

Delete  from  entry  'and  dry  cleaning'. 


STORAGE: 

Delete  'magnetic  tape'. 

***** 

RETENTION  AND  disposal: 

Delete  'or  dry  cleaning'  from  entry. 

***** 

A0210-130  DALO 

SYSTEM  NAME: 

Laundry  Accoimting  Files. 

SYSTEM  location: 

Laundry  and  Dry  Cleaning  Facilities 
located  on  Army  installations  world-    * 
wide.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Army's 
compilation  of  system  of  record  notices. 

categories  of  individuals  covered  BY  THE 

system: 

All  military  personnel  who  are 
authorized  payroll  deduction  service. 

categories  op  records  in  the  system: 

Individual's  application  for  laundry 
start  or  stop  deductions  {DA  Form 
3799),  laimdry  mark,  organizational 
code  number,  amount  deducted  from 
pay  monthly  for  laundry  service,  date, 
and  organization  name. 

AUTHORrrr  for  maintenance  of  the  system: 

10  U.S.C.  3013,  Secretary  of  the  Army 
and  Army  Regulation  210-130,  Laimdry 
and  Dry  Cleaning  Operations. 

purpose(s): 

To  determine  patrons  authorized 
laimdry  service,  to  verily  receipt  and 
shipment  of  individual  laundry 
bundles,  and  amount  of  money 
deducted  from  soldier's  pay;  for 
management  and  statistical  reports. 

routine  uses  of  records  maintained  in  the 
system,  including  categories  of  users  and 

THE  purposes  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
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or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAMING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  cabinets. 

retrievabiuty: 
By  individual's  surname. 

safeguards: 

Records  are  accessible  only  to 
authorized  individuals  having  need 
therefor. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  1  year,  after 
which  they  are  destroyed  by  shredding/ 
erasing,  DA  Form  3799  is  retained 
indefinitely  until  laundry  service  is 
canceled  by  the  individual. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Logistics, 
500  Army  Pentagon,  ATTN:  DALO-TST, 
Washington,  DC  20310-0500. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Laimdry 
Facility  at  the  Army  installation/activity 
where  service  was  obtained. 

Individual  should  provide  name  and 
pertinent  data  that  will  facilitate 
locating  the  record. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Laundry  Facility  at  the 
installation  providing  service. 

Individual  should  provide  name  and 
pertinent  data  that  will  facilitate 
locating  the  record. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual  and  DA  Form 
3799. 


EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

None. 
[PR  Doc.  99-6856  Filed  4-9-99;  8:45  am] 

BILLING  CODE  S001-10-F 

DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  Defense  Logistics  Agency, 

DOD. 

ACTION:  Notice  to  add  systems  of 

records. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  add  two  systems  of  records 
to  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 
DATES:  This  action  will  be  efi^ective 
without  further  notice  on  May  12, 1999, 
unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN: 
CAAR,  8725  John  J.  Kingman  Road, 
Suite  2533,  Fort  Belvior,  VA  2206O- 
6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  reports,  as 
required  by  5  U.S.C.  522a{r)  of  the 
Privacy  Act  of  1974,  as  amended,  weer  _ 
submitted  on  March  29, 1999,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  0MB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8, 1996  (February  20, 1996,  61 
FR  6427). 

Dated:  April  5, 1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

8400.50  CA 

SYSTEM  NAME: 

Family  Support  Program  Volimteer 
Files. 


SYSTEM  LOCATION: 

Records  are  maintained  by  the  Office 
of  Human  Resources,  Corporate 
Administration,  Headquarters,  Defense 
Logistics  Agency,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221,  and  the  Commanders  of  the 
Defense  Logistics  Agency  Primary  Level 
Field  Activities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  volimteered  to 
assist  with  family  support  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  files  contain  name.  Social 
Security  Nimiber,  electronic  and 
physical  addresses,  telephone  nimibers, 
date  of  birth,  education  and  training, 
experience,  honors  and  awards,  and 
associated  data.  The  file  will  also 
contain  information  pertaining  to 
selection,  duties,  performance,  and 
separation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  136;  Under  Secretary  of 
Defense  for  Personnel  and  Readiness;  10 
U.S.C.  1588,  Authority  to  accept  certain 
voluntary  services;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  screen  volimteers  who  wish  to 
assist  with  family  support  programs  and 
to  document  participation  in  those 
programs.  Records  may  also  be  used  as 
a  basis  to  waive  or  reduce  fees 
associated  with  participation  in  DLA 
family  or  day  care  programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552(b)(3)  as  follows: 

To  government  and  private  vendor 
training  facilities  and  educational 
institutions  for  training  purposes. 

To  physicians,  dentists,  medical 
technicians,  hospitals,  or  health  care 
providers  in  the  course  of  obtaining 
emergency  medical  attention. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 
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POLKIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
OlSPOSmG  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  maintained  in  paper  and 
electronic  form. 

retrievabiuty: 

Records  are  retrieved  by  name  or 
Social  Security  Niimber. 

SAFEGUARDS: 

Records  are  maintained  in  secure 
buildings  or  areas  with  access  limited  to 
only  those  individuals  whose  duties 
require  access.  The  computer  files  are 
password  controlled  with  system 
generated  forced  password-change 
protocols.  Records  are  secured  in  locked 
or  guarded  buildings,  locked  offices,  or 
locked  cabinets  during  nonduty  hours. 

retention  and  disposal: 

Files  are  retained  for  2  years  after  the 
individual  departs  and  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Military  Personnel  and  Quality 
of  Life  Group,  Office  of  Human 
Resources,  Headquarters,  Defense 
Logistics  Agency,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221,  and  the  Commanders  of  the 
Defense  Logistics  Agency  Primary  Level 
Field  Activities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

NOTIFICATION  PROCEDUfSS: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Headquarters,  Defense 
Logistics  Agency,  ATTN:  CAAR,  8725 
John  J.  Kingman  Road,  Suite  2533,  Fort 
Belvoir,  VA  22060-6221,  or  the  Privacy 
Act  Officer  of  the  particular  Defense 
Logistics  Agency  Piimary  Level  Field 
Activities  involved.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN: 
CAAR,  8725  John  J.  Kingman  Road, 
Suite  2533,  Fort  Belvoir,  VA  22060- 
6221,  or  the  Privacy  Act  Officer  of  the 
particular  Defense  Logistics  Agency 
Primary  Level  Field  Activities  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 


CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contaiued  in  DLA  Regxilation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the  record 
subject,  individuals  listed  as  references, 
employers,  supervisors,  and  training 
facilities. 

EXEMPTX>NS  CLAIMEO  FOR  THE  SYSTEM: 

None. 
S400.60  CA 
SYSTEM  name: 

DLA  Guest  Lodging  Files. 

SYSTEM  LXKATION: 

Records  are  maintained  by  the  Quality 
of  Life  Offices  of  the  Defense  Supply 
Center  Coliunbus,  3990  Broad  Street, 
Columbus,  OH  43216-5000;  the  Defense 
Supply  Center  Richmond,  8000 
Jefferson  Davis  Highway,  Richmond,  VA 
23297-5000;  and  ^e  Defense  Depot 
Susquehanna  Pennsylvania  (DDSP- 
HMF),  2001  Mission  Drive,  Suite  1,  New 
Cumberland,  PA  17070-5002. 

categories  of  indiviouals  covered  by  the 
system: 

Individuals  who  apply  to  stay  in  DLA 
guest  lodging  during  temporary  duty 
travel,  permanent  change  of  station 
moves,  house-himting  trips,  and  similar 
situations  warranting  facility  use. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

The  files  include  name;  Social 
Security  Niunber;  home  and  electronic 
addresses;  home  telephone  number; 
travel  order  data;  &mily  member  data; 
driver's  license  number;  license  plate 
number;  vehicle  number,  make,  model, 
and  year;  and  billing  and  payment  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  136,  Under  Secretary  of 
Defense  for  Personnel  and  Readiness; 
E.O.  9397  (SSN);  DoD  Directive  4001.1, 
Installation  Management;  and  DoD 
Directive  4165.63,  DoD  Housing. 

PURPOSE(S): 

The  records  are  maintained  to 
determine  eligibility  for  facility  use;  to 
register  and  bill  occupants  for  iise  of 
guest  lodging;  and  to  accoimt  for  rentals, 
furnishings,  and  cash  receipts.  The 
records  may  also  be  used  to  prepare 
statistical  reports,  stripped  of  personal 
identifiers,  on  occupancy  use  and  cost 
effectiveness. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 

disposing  of  records  in  the  system: 

storage: 

Records  are  maintained  in  paper  and 
electronic  form. 

retriev  ability: 

Records  are  retrieved  by  name  or 
Social  Security  Niunber. 

safeguards: 

Records  are  maintained  in  secure 
buildings  or  areas  with  access  limited  to 
only  those  individuals  whose  duties 
require  access.  The  computer  files  are 
password  controlled  with  system 
generated  forced  password-change 
protocols.  Records  are  secured  in  locked 
or  guarded  buildings,  locked  offices,  or 
locked  cabinets  during  nonduty  hours. 

retention  and  disposal: 

Records  are  cutoff  at  the  end  of  the 
fiscal  year,  retained  for  three  fiscal 
years,  and  then  destroyed.  Rejected 
applications  are  destroyed  1  year  bom 
date  of  rejection. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Military  Personnel  and  Quality 
of  Life  Group,  Office  of  Human 
Resources.  Headquarters,  Defense 
Logistics  Agency,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221;  the  Commanders  of  the 
Defense  Supply  Center  Coliunbus,  3990 
Broad  Street,  Columbus,  OH  43216- 
5000;  the  Defense  Supply  Center 
Richmond,  8000  Jefferson  Davis 
Highway,  Richmond,  VA  23297-5000; 
and  the  Defense  Depot  Susquehanna 
Pennsylvania  (DDSP-HMF),  2001 
Mission  Drive,  Suite  1,  New 
Cumberland,  PA  17070-5002. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Headquarters,  Defense 
Logistics  Agency.  ATTN:  CAAR,  8725 
John  J.  Kingman  Road,  Suite  2533,  Fort 
Belvoir,  VA  22060-6221,  or  the  Privacy 
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Act  Officer  of  the  particular  DLA 
activity  involved. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN: 
CAAR.  8725  John ).  Kingman  Road, 
Suite  2533,  Fort  Belvoir,  VA  22060- 
6221,  or  the  Privacy  Act  Officer  of  the 
particular  DLA  activity  involved. 

CONTESTING  RECORD  PfKKEDURES: 

The  DLA  niles  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the  record 
subject  and  gathered  from  travel  orders. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

(FR  Doc.  99-«807  Filed  4-9-99;  8:45  am) 
BILUNG  CODE  S001-10-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Draft  Environmental  Impact  Statement 
For  Proposed  Open-Water  Placement 
of  Dredged  IMaterial  At  Site  104  Queen 
Anne's  County,  Maryland 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Extension  of  Comment  Period. 

SUMMARY:  The  Baltimore  District,  U.S. 
Army  Corps  of  Engineers  is  announcing 
today  the  extension  of  the  comment 
period  for  the  Draft  Environmental 
Impact  Statement  For  Proposed  Open- 
Water  Placement  of  E)redged  Material  At 
Site  104  Queen  Anne's  Coimty, 
Maryland. 

DATES:  Submit  comments  on  or  before 
June  1, 1999. 

ADDRESSES:  Questions,  comments,  or 
requests  for  copies  of  the  Draft 
Environmental  Impact  Statement  should 
be  directed  to  Mr.  Wesley  E.  Coleman  Jr. 
at  the  Corps  of  Engineers,  Baltimore 
District  (ATTN:  CENAB-PL-P),  P.O.  Box 
1715,  Baltimore,  MD  21203-1715.  Or  e- 
mail  wesley.e.coleman®usace.army.mil 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wesley  E.  Coleman  Jr.  at  facsimile  (410) 
962-4698. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Availability  (NOA)  and  a  summary  of 
the  proposed  action  was  published  in 
the  Federal  Register  (64  FR  9480)  on 
February  26,  1999.  The  U.S.  Army  Corps 
of  Engineers,  Baltimore  District  is 
evaluating  the  potential  use  of  Site  104 
as  an  open-water  placement  area.  Site 
104  is  located  in  the  Chesapeake  Bay 
one-half  mile  north  of  the  Chesapeake 
Bay  Bridge  and  one  mile  west  of  Kent 
Island.  Open-water  placement  is 
proposed  for  approximately  18  million 
cubic  yards  of  dredged  material  bom  the 
mainstem  Chesapeake  Bay  channels 
leading  to  the  port  of  Baltimore.  The 
Maryland  Port  Administration  has 
recommended  the  use  of  Site  104  for 
open-water  placement  of  clean  sediment 
beginning  in  1999.  No  decision  has  been 
made  to  use  the  site.  The  Baltimore 
District  will  analyze  and  incorporate  all 
public  comments  on  this  Draft 
Environmental  Impact  Statement  before 
making  a  final  decision. 

The  DEIS  and  associated  technical 
appendices  are  available  at  the 
following  area  libraries: 

Anne  Arundel  County  Public  Library, 
North  County  Branch,  1010  Eastway 
Drive,  Glen  Biunie,  MD  21060;  Queen 
Anne's  County  Free  Library,  121  South 
Commerce  Street,  Centreville,  MD 
21617;  Kent  Coimty  Public  Library,  408 
High  Street  Chestertown,  MD  21620; 
Frederick  Douglas  Library,  University  of 
MD,  Eastern  Shore,  Backbone  Road, 
Princess  Anne,  MD  21853-1299;  Miller 
Library,  Washington  College,  300 
Washington  Avenue,  Chestertown,  MD 
21620;  MD  State  Law  Library,  Court  of 
Appeals  Building,  361,  Rowe  Boulevard, 
Annapolis,  MD  21401;  Queen  Anne's 
County  Public  Library,  Kent  Island 
Branch,  200  Library  Circle,  Stevensville, 
MD  21666;  AnnapoUs  Library,  1410 
West  Street,  Annapolis,  MD  21401; 
Broadneck  Library,  1275  Green  Holly 
Drive,  Annapolis  MD  21401;  Reference 
Library,  State  Department  of  Legislation, 
90  State  Circle,  Annapolis  MD  21401. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  99-9149  Filed  4-9-99;  8:45  am) 

BILLING  CODE  3710-41-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

intent  to  Prepare  a  Supplement  to  ttie 
Rnai  Environmental  Impact  Statement 
(SEIS)  for  the  New  Hampshire 
Department  of  Transportation  (NHDOT) 
Circumferential  Highway  Pro)ect — 
Nashua,  Hudson,  Utchfieid,  and 
Merrimacit,  New  Hampshire 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

action:  Notice  of  Intent. 

SUMMARY:  The  New  England  District  of 
the  U.S.  Army  Corps  of  Engineers 
aimounces  its  intent  to  prepare  a 
Supplement  to  the  Final  Environmental 
hnpact  Statement  (SEIS)  for  the  New 
Hampshire  Department  of 
Transportation  (NHDOT) 
Circiunferential  Highway  Project- 
Nashua,  Hudson,  Litchfield,  and 
Merrimack,  New  Hampshire.  The  Corps 
of  Engineers  will  be  evaluating  a  permit 
application  for  the  proposed  work  under 
section  404  of  the  Clean  Water  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  the  SEIS  should  be  addressed  to  Mr. 
Frank  DelGiudice,  Senior  Project 
Manager,  New  England  District,  U.S. 
Army  Corps  of  Engineers,  696  Virginia 
Road,  Concord,  MA  01742-2751.  Phone: 
(978)318-8832. 
SUPPLEMENTARY  INFORMATION: 

1.  The  Nashua-Hudson  region  of 
southern  New  Hampshire  is 
experiencing  rapid  population  and 
economic  growdi  which  necessitates  the 
expansion  of  the  region's  transportation 
system.  The  construction  of  a  By-Pass 
Highway  around  Nashua's  northeast 
quadrant  is  proposed  to  provide  relief 
for  existing  and  projected  highway 
capacity  deficiencies  and  to  enhance 
traffic  flow  in  the  area.  Various  social, 
economic,  and  environmental  impacts 
will  occur  and  were  documented  for  a 
Full  Build  Circumferential  Highway  in 
the  Final  Environmental  Impact 
Statement  (FEIS)  published  in  October 
1993.  The  applicant  is  proposing  to 
proceed  with  a  Partial  Build  including 
the  northern  segment  from  NH  route  111 
in  the  Town  of  Hudson  northerly  and 
westerly  to  an  improved  section  of  the 
FE  Everett  Turnpike  in  the  Town  of 
Merrimack.  The  Army  Corps  of 
Engineers  will  have  to  decide  whether 
and  under  what  circiunstances  to  grant 
a  Federal  permit  for  the  proposed  Partial 
Build  work.  Therefore  we  have  decided 
to  prepare  an  SEIS  to  aid  in  agency 
decision  making  and  to  assiu« 
compliance  with  the  National 
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Environmental  Policy  Act  (NEPA). 
Evaluation  and  doaunentation  of 
impacts  to  historic,  archaeological, 
public  park,  and  recreation  areas  will  be 
prepared  in  conformance  with  Section 
4{f]  of  the  U.S.  Department  of 
Transportation  Act. 

2.  TTiat  FEIS  did  not  completely 
dociunent  impacts  of  a  Partial  Build, 
therefore  a  Supplement  to  the  FEIS  will 
be  prepared  to  insure  major  issues 
associated  with  the  Partial  Bvuld 
alternative  have  been  identified.  Due  to 
the  time  elapsed  since  release  of  the 
FEIS,  potential  changes  in 
transportation  patterns  and  existing 
environmental  conditions,  the  SEIS  will 
include  updates  to  the  existing 
conditions  information  contained  in  the 
FEIS. 

3.  Proposed  Action:  The  Partial  Build 
project  proposed  by  the  applicant  is  a 
7.50  mile  long  section  of  the  previously 
studied  12  mile  long  4-lane  limited 
access  circumferential  highway.  It  is  to 
be  built  on  a  new  alignment  located 
primarily  easterly  and  northerly  of  the 
City  of  Nashua  forming  an  arc  around 
the  central  business  districts  of  Nashua 
and  Hudson.  As  dociunented  in  the 
FEIS,  Alternative  9  was  defined  for  the 
Full  Build  which  was  a  combination  of 
sections  of  other  alternatives.  The 
proposed  Partial  Build  of  Alternative  9 
begins  at  NH  Route  111  in  the  center  of 
Hudson  running  northerly  and  then 
westerly  throu^  Litchfield,  crossing  the 
Merrimack  River  and  returning  to  the  FE 
Everett  Tiimpike  at  a  new  Exit  9  in 
Merrimack.  The  interchange  at  Exit  9 
will  include  improvements  to  the  FE 
Everett  Turnpike  in  that  section.  The 
purpose  of  the  proposed  Partial  Build  is 
to  add  a  new  crossing  of  the. Merrimack 
River  north  of  the  existing  crossings 
coimecting  Nashua  and  Hudson  to  assist 
east-west  trafiic  movements  in  the 
central  and  northern  greater  Nashua 
region.  Should  other  reasonable  and 
practicable  alternatives  arise  out  of  the 
scoping  process  they  too  will  be 
evaluated. 

4.  Alternatives:  In  the  FEIS  various 
alternative  alignments  were  considered 
to  reduce  traffic  in  the  region, 
particularly  in  the  Central  Business 
Districts  of  Nashua  and  Hudson.  In 
addition  to  these  alignments,  No  Action 
and  Transportation  System 
Management/Transportation  Demand 
Management  (TSM/TDM)  alternatives 
were  considered.  Based  on  the 
consideration  of  the  impacts  presented 
and  public  input,  Alternative  9  was 
defined  for  the  Full  Build  which  was  a 
combination  of  other  alternatives.  The 
FEIS  information  separated  the  highway 
into  a  southern  and  northern  segment 


a.  The  Southern  Segment  A  0.75  mile 
section  of  the  Southern  Segment  is 
currently  being  constructed  as  a 
connection  from  NH  Route  3-A  in 
southern  Hudson  to  the  new  Exit  2  of 
the  FE  Everett  Turnpike  in  southern 
Nashua.  The  remainder  of  the  Southern 
Segment  bom  NH  Route  3-A  to  NH 
Route  111  is  not  being  proposed  as  part 
of  the  project. 

b.  The  Northern  Segment  A  7.5  mile 
section  frtim  NH  Route  111  in  Hudson 
northerly  and  westerly  to  the  FE  Everett 
Turnpike  in  Merrimack  has  been 
defined  which  consists  of  four  linked 
sections  that  have  individual  as  well  as 
additive  benefits.  The  sections  are:  (1) 
From  the  FE  Everett  Turnpike,  proposed 
Exit  9  southerly  and  easterly  to  US 
Route  3,  Daniel  Webster  Highway  in 
Merrimack;  (2)  from  US  Route  3,  DW 
Highway  in  Merrimack,  crossing  the 
Merrimack  River,  easterly  to  NH  Route 
3-A  in  Utchfield;  (3)  from  NH  Route  3- 
A  easterly  to  NH  Route  102  in 
Litchfield;  and  (4)  from  NH  Route  3-A 
in  Litchfield  southerly  to  NH  Route  111 
in  Hudson. 

c.  No  Action  Alternative:  Under  the 
No  Action  Alternative,  the  traffic  will 
continue  to  use  the  existing  street  and 
hidiway  network. 

d.  The  TSM/TDM  Alternative:  The 
purpose  of  studying  the  TSM/TDM 
alternative  in  the  FEIS  was  to  encourage 
maximimi  utilization  and  energy 
efficiency  of  the  existing  transportation 
system.  Many  projects  have  been 
implemented  in  the  region  for  purposes 
of  TSM  and  TDM  improvements. 

5.  Scoping  process: 

a.  Public  meetings  were  conducted 
during  the  period  of  June  1990  to  July 
1992  introducing  the  Full  Build  project 
and  soliciting  comments.  The  Corps  of 
Engineers  has  held  a  preliminary 
coordination  meeting  with  Federal  and 
State  agencies  to  identify  issues  of 
concern  to  be  studied  in  the  SEIS. 

b.  The  opportunity  for  public 
comment  will  occm  at  three  times 
diuing  the  SEIS  process.  The  first  set  of 
public  meetings  wUl  be  the  Scoping/ 
Kick-off  Meeting  Workshops  held  in 
each  impacted  municipality  in  May 
1999.  The  second  opportunity  will  be  at 
Public  Informational  workshops  held  in 
each  municipality  for  purposes  of 
informal  comment  on  the  Draft  SEIS  in 
the  fall  1999.  The  third  opportunity  will 
be  at  the  Public  Hearing  held  by  the 
Corps  of  Engineers  immediately 
following  the  Public  Informational 
Workshops  in  the  fall  of  1999. 

c.  It  is  anticipated  that  the  following 
agencies  will  continue  to  accept 
Cooperating  Agency  status  for  the  SEIS 
study: 


(1)  U.S.  Environmental  Protection 
Agency. 

(2)  U.S.  Department  of  Interior — Fish 
and  Wildlife  Service. 

(3)  U.S.  Department  of 
Transportation — Federal  Highway 
Administration. 

(4)  U.S.  Department  of  Agriculture — 
Natural  Resource  Conservation  Service. 

d.  The  SEIS  will  analyze  the  potential 
social,  economic,  and  environmental 
impacts  to  the  region  resulting  from  the 
proposed  Partial  Build.  The  study  will 
include  analysis  of  the  updated  existing 
traffic  conditions  and  projections  of  the 
Partial  Build  and  related  impacts  to  air 
quality,  noise,  water  quality,  and 
wetlands.  Construction  and  operational 
phase  impacts  of  the  four  sections  will 
be  considered  as  well  as  cumidative  and 
secondary  impact.  The  SEIS  will 
include  the  evaluation  and 
documentation  of  impacts  to  historic, 
archeological,  pubUc  park,  and 
recreation  areas  will  be  prepared  in 
conformance  with  Section  4(f)  of  the 
U.S.  Department  of  Transportation  Act. 

6.  Scoping  Kick-off  Meetings:  The 
Corps  of  Engineers  in  coordination  with 
NHDOT  plans  to  hold  four  individual 
Scoping  Kick-off  Meeting  Workshops  in 
each  of  the  affected  municipalities. 
These  workshops  will  be  conducted 
with  an  open  fonun  format  and  held  at 
the  following  locations  from  4:00  to  8:00 
PM: 

a.  Tuesday, -May  4, 1999— Griffen 
Memorial  School,  Litchfield,  NH. 

b.  Thursday,  May  6, 1999— Town  Hall 
Court  Room,  Merrimack,  NH. 

c.  Tuesday,  May  11, 1999 — Alvime 
High  School,  Hudson,  NH. 

d.  Thursday,  May  13, 1999-City  Hall 
Auditorium,  Nashua,  NH. 

All  interested  agencies,  organizations 
and  publics  are  invited  to  attend  this 
meeting.  Sufficient  local  notification 
will  be  provided. 

7.  Availability:  It  is  anticipated  that 
the  Draft  SEIS  would  be  made  available 
for  review  in  October  1999.  The  Final 
SEIS  on  this  permit  action  is  anticipated 
in  late  1999. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  99-^958  Filed  4-9-99;  8:45  am] 
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SUMMARY:  The  Department  of  the  Navy 
proposes  to  delete  two  systems  of 
records  and  amend  two  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  as  amended. 

DATES  The  actions  will  be  effective  on 
May  12, 1999  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30).  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Nfrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  delete  and  amend  systems  of  records 
notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended.  The 
deletions  are  not  within  the  purview  of 
subsection  (r)  of  the  Privacy  Act  of  1974 
(5  U.S.C.  552a),  as  amended,  which 
requires  the  submission  of  new  or 
altered  system  report. 

Dated:  April  5, 1999. 

L.M.  Byniun, 

Alternative  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Deletions 

N05371-1 

SYSTEM  NAME: 

Conflicts  of  Interest  and  Emplojrment 
Activities  [February  22.  1993,  58  FR 
10759). 

Reason:  Records  are  no  longer 
maintained  or  retrieved  by  name  and/or 
personal  identifier.  All  "personal" 
records  have  been  destroyed. 

N12950-4 
SYSTEM  NAME: 

Naval  Audit  Training  Database 
[February  22,  1993,  58  FR  10826). 

Reason:  System  of  records  is  no  longer 
needed.  The  Department  of  the  Navy's 
system  of  records  notice  N050OO-2, 
entitled  "Administrative  Personnel 
Management  System",  meets  the 
collection  requirements. 


Amendments 
N04064-1 
SYSTEM  NAME: 

USNA  Laundry  and  Drycleaning 
Charge  Account  [September  9, 1996,  61 
FR  47483). 

CHANGES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with  "USNA 
Laundry-Drycleaning  Computer 
Business  System." 


CATEGORtES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
"Individuals  who  utilize  the  Naval 
Academy  Laimdry  and  Drycleaning 
Plant  as  cash,  credit,  or  charge 
customers." 

CATEGORtES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
"Information  is  collected  on  Form 
NDW-USNA-DMH-4064/14  and 
includes  applicant's  name;  Social 
Security  Niunber,  rank  (if  applicable); 
branch  of  service;  home  and  work 
addresses  and  telephone  numbers. 
Information  required  to  maintain  the 
charge  account  records  is  obtained  from 
the  business  system  and/or  recorded  on 
accoimts  receivable,  ledgers,  journals, 
charge  tickets  and  check  listings,  and  to 
the  business  system  database.  Customer 
transaction  information  is  collected  via 
the  computer  business  system  which 
supports  the  billing  process.  In  addition 
to  customer  transactions,  the  system 
maintains  the  customers'  address, 
telephone  number,  and  preference  of 
provided  service." 


PURPOSE(S): 

Delete  entry  and  replace  with  "To 
allow  for  the  establishment  of  an 
individual  charge  account  at  the  Naval 
Academy  Laundry  and  Drycleaning 
Plant.  To  allow  for  the  tracking  of 
customer  usage  of  the  Naval  Academy 
Laimdry  and  Drycleaning  Plant. 
Information  will  be  used  for  billing  and 
management  (resource  allocation) 
purposes  by  the  officials  and  employees 
of  the  Plant." 


STORAGE: 

Delete  entry  and  replace  with  "Hard 
copy,  magnetic  minicassette  tape  form, 
and  magnetic  data  cartridge." 

RETRIEVABIUTY: 

Delete  entry  and  replace  with  "Name 
and  telephone  number." 


SAFEGUARDS: 

Add  to  entry  "Computer  records  are 
safeguarded  through  selective  file 
access,  passwords,  and  port  controls." 


N04064-1 
SYSTEM  name: 

USNA  Laimdry-Drycleaning 
Computer  Business  system. 

SYSTEM  location: 

Laundry  and  Drycleaning  Plant,  U.S. 
Naval  Academy,  580  Kingwood  Street, 
Annapolis,  MD  21402-5052. 

CATEGORIES  OF  INDIVIDUALS  COVERED.BY  THE 
SYSTEM: 

Individuals  who  utilize  the  Naval 
Academy  Laundry  and  Drycleaning 
Plant  as  cash,  credit,  or  charge 
customers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  is  collected  on  Form 
NDW-USNA-DMH-4064/14  and 
includes  applicant's  name;  Social 
Seciuity  Number;  rank  (if  applicable); 
branch  of  service;  home  and  work 
addresses  and  telephone  nimibers. 
Information  required  to  maintain  the 
charge  account  records  is  obtained  from 
the  business  system  and/or  recorded  on 
accoimts  receivable,  ledgers,  journals, 
charge  tickets  and  check  listings,  and  to 
the  business  system  database.  Customer 
transaction  information  is  collected  via 
the  computer  business  system  which 
supports  the  billing  process.  In  addition 
to  customer  transactions,  the  system 
maintains  the  customers'  address, 
telephone  number,  and  preference  of 
provided  service. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  44  U.S.C.  3101;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  allow  for  the  establishment  of  an 
individual  charge  account  at  the  Naval 
Academy  Laundry  and  Drycleaning 
Plant.  To  allow  for  the  tracking  of 
customer  usage  of  the  Naval  Academy 
Laundry  and  Drycleaning  Plant. 
Information  will  be  used  for  billing  and 
management  (resource  allocation) 
purposes  by  the  officials  and  employees 
of  the  Plant. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Li  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
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DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORmO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy,  magnetic  minicassette 
tape  form,  and  magnetic  data  cartridge. 

retrievabuty: 
Name  and  telephone  number. 

SAFEGUARDS: 

Access  to  bmlding  is  restricted  to 
authorized  persons  only.  Record  files 
are  not  available  to  personnel  not 
requiring  access  in  the  performance  of 
their  official  duties.  This  is  routinely 
limited  to  the  billing  clerk  processing 
the  application  and  recordhig  activity 
on  the  account.  Records  are  secured 
within  a  locked  office  in  a  locked 
building  on  a  miUtary  installation  when 
not  actually  in  use.  Computer  records 
are  safeguarded  through  selective  file 
access,  passwords,  and  port  controls. 

RETENTION  AND  DISPOSAL: 

Hard  copy  records  are  retained  in  the 
current  file  area  as  long  as  the  charge 
account  is  active.  These  records  are  then 
retired  and  kept  in  secured  storage  for 
two  years  and  then  destroyed.  Cassette 
tape  records  are  of  two  types,  daily  and 
journal  (monthly  recapitidation).  These 
tapes  are  erased  on  a  daily  or  monthly 
basis,  respectively,  during  the 
preparation  of  the  following  day's  or 
month's  activity  record. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Head,  Laimdry  and  Drycleaning  Plant, 
U.S.  Naval  Academy,  580  Kingwood 
Street,  Annapolis,  MD  21402-5052. 

NOTIFICATION  PROCEDURE: 

hidividuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inqxiiries  to  the  Head, 
Laimdry  and  Drycleaning  Plant,  U.S. 
Naval  Academy,  580  Kingwood  Street, 
Annapolis,  MD  21402-5052. 

Requesting  individuals  should  specify 
their  full  names.  Visitors  should  be  able 
to  identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Head,  Laimdry 
and  Drycleaning  Plant,  U.S.  Naval 


Academy,  580  Kingwood  Street, 
Annapolis,  K4D  21402-5052. 

Requesting  individuals  should  specify 
their  full  names.  Visitors  should  be  able 
to  identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
fetim  the  individual  applying  for  the 
charge  account,  from  daily  laimdry  and 
drycleaning  will-call  tickets  (charges  for 
goods  and  services  provided)  and  from 
records  of  payment  by  charge  account 
holders  (chedc  Ustings). 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
N04064-2 
SYSTEM  NAME: 

USNA  Retail  Customer  Claim  Record 
(September  9, 1996,  61  FR  47483). 

changes: 


CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
"Individuals  who  have  filed  claims 
against  the  Naval  Academy  Laimdry  and 
Drycleaning  Plant  for  cash  or  credit 
settlement  for  damaged  or  lost  articles." 


N04064-2 
SYSTEM  NAME: 

USNA  Retail  Customer  Claim  Record. 

SYSTEM  LOCATION: 

Laundry  and  Drycleaning  Plant,  U.S. 
Naval  Academy,  580  Kingwood  Street, 
Annapolis,  MD  21402-5052 

CATEGORIES  OF  MDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  filed  claims 
against  the  Naval  Academy  Laundry  and 
Drycleaning  Plant  for  cash  or  credit 
settlement  for  damaged  or  lost  articles. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  is  collected  on  Form 
NDW-USNA-DMH-4064/15  and 
includes  claimant's  name;  Social 
Security  Number;  rank  (if  applicable); 
home  and  work  addresses  and 


telephone  numbers;  description, 
original  cost  and  date  of  purchase  of 
item(s)  for  which  claim  is  filed,  and 
circumstances  of  loss  or  extent  of 
damage;  claim  niunber,  disposition,  and 
remarks  by  approving  authority. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  44  U.S.C.  3101;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

To  investigate  claims  for  cash  or 
credit  settlement  for  damaged  or  lost 
articles. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

in  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy  form. 

retrievabojty: 

Name  of  customer  and  date  laimdry 
was  turned  in  for  cleaning. 

safeguards: 

Access  to  building  is  restricted  to 
authorized  persons  only.  Record  files 
are  not  available  to  personnel  not 
requiring  access  in  the  performance  of 
their  official  duties.  This  is  limited  to 
the  official  processing  of  the  claim  and 
the  clerk  who  maintains  the  file  and 
prepares  the  administrative  paperwork. 
Records  are  secured  within  a  locked 
office  in  a  locked  building  on  a  military 
installation  when  not  actually  in  use. 

retention  and  disposal: 

Retained  in  the  current  file  area  for 
one  calendar  year  after  the  close  of  the 
individual's  claim.  The  record  is  then 
stored  for  one  more  year  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Head,  Laimdry  and  Drycleaning  Plant, 
U.S.  Naval  Academy,  580  Kingwood 
Street,  Annapolis,  MD  21402-5052. 

NOTmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
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information  about  themselves  should 
address  written  inquiries  to  the  Head, 
Laundry  and  Drycleaning  Plant,  U.S. 
Naval  Academy,  580  Kingwood  Street, 
Annapolis,  MD  21402-5052. 

Requesting  individuals  should  speciiy 
their  hill  names.  Visitors  should  be  able 
to  identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Head,  Laundry 
and  Drycleaning  Plant,  U.S.  Naval 
Academy,  580  Kingwood  Street, 
Annapolis,  MD  21402-5052. 

Requesting  individuals  should  specify 
their  full  names.  Visitors  should  be  able 
to  identify  themselves  by  any  commonly 
recognized  evidence  of  identity.  Written 
requests  must  be  signed  by  the 
requesting  individual. 

CONTESTINO  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  who  filed  the  claim  and 
offlces  who  are  processing  the  claim. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  99-8801  Filed  4-9-99:  8:45  am] 

BILUNG  COOE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records  Notice 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  to  amend  a  record 
system. 

summary:  The  Department  of  the  Navy 
proposes  to  aAiend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 
DATES:  The  amendment  will  be  effective 
on  May.  12, 1999,  unless  comments  are 
received  that  would  residt  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 


FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 

325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  amend  a  system  of  records  notice  in 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended.  The  changes  to  the 
system  of  records  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
which  requires  the  submission  of  new 
or  altered  systems  report.  The  record 
system  being  amended  is  set  forth 
below,  as  amended,  published  in  its 
entirety. 

Dated:  April  5, 1999. 
L.  M.  Byniim, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N0582O-1 

SYSTEM  NAME: 

International  Legal  Hold  Files 
(February  22.  1993,  58  FR  10781). 

CHANGES: 


SYSTEM  NAME: 

Delete  entry  and  replace  with 
"Foreign  Criminal  Jurisdiction  Files". 

SYSTEM  location: 

Delete  entry  and  replace  with  "U.S. 
Naval  Legal  Officers  in  a  foreign  country 
and  the  Office  of  the  Judge  Advocate 
General  (International  and  Operational 
Law  Division),  1322  Patterson  Avenue 
SE,  Suite  3000,  Washington,  DC  20374- 
5066." 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
"Military  personnel,  members  of 
civilian  component  and  their 
dependents,  and  contractor  employees 
and  their  dependents  who  have  had 
criminal  charges  lodged  against  them  in 
a  foreign  country." 


AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
Add  to  entry  "10  U.S.C.  1037". 

PURPOSE(S): 

In  line  6,  delete  the  word  "the"  and 
insert  the  words  "foreign  criminal 
litigation,  foreign  confinement,  and". 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
"Destroy  when  2  years  old  or  purpose 
is  served,  whichever  is  earlier". 

SXTEM  MANAGER(S)  AND  ADDRESS: 

Delete  dntry  and  replace  with  "Policy 
Official:  Judge  Advocate  General,  1322 
Patterson  Avenue  SE,  Suite  3000, 
Washington,  DC  20374-5066. 

Record  Holder:  Commanding  Officer, 
head  of  the  organization  in  question,  or 
the  Deputy  Assistant  Judge  Advocate 
General  (International  and  Operational 
Law),  1322  Patterson  Avenue  SE,  Suite 
3000,  Washington,  DC  20374-5066. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  reccnrds 
notices". 


N05820-1 
SYSTEM  NAME: 

Foreign  Criminal  Jurisdiction  Files. 

SYSTEM  location: 

U.S.  Naval  Legal  Offices  in  a  foreign 
coimtry  and  the  Office  of  the  Judge 
Advocate  General  (International  and 
Operational  Law  Division),  1322 
Patterson  Avenue  SE,  Suite  3000, 
Washington,  DC  20374-5066. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  personnel,  members  of 
civilian  component  and  their 
dependents,  and  contractor  employees 
and  their  dependents  who  have  had 
criminal  charges  lodged  against  them  in 
a  foreign  coimtry. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Computerized  summaries  and  card 
files  containing  copies  of  legal 
documents  received  and  filed  relative  to 
the  case,  statements,  affidavits, 
handwritten  notes,  and  other 
miscellaneous  data  about  the  particular 
case. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  1037;  and  E.O. 
9397  (SSN). 

PURPOSE(S): 

Used  by  foreign  civilian  attorneys  in 
representing  the  accused,  by  the 
accused's  military  advisor  in  seeking  an 
expeditious  setUement  of  the  case;  by 
supervisory  persoimel  in  the 
performance  of  their  official  duties 
when  monitoring  foreign  criminal 
litigation,  foreign  confinement,  and 
leg^  hold  status  of  the  individuals 
involved. 
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ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  pennitted  under  5  U.S.C. 
552a(b)ofthe  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  computers, 
magnetic  tape,  file  folders  and  file  cards. 

retrievabiuty: 

Files  are  retrieved  by  name  and  Social 
Security  Nimiber. 

SAFEGUARDS: 

Only  personnel  in  the  International 
and  Operational  Law  Department  are 
authorized  access.  Offices  are  kept 
locked  when  not  occupied.  Computers 
are  password  protected. 

RETENTION  AND  DISPOSAL: 

Destroy  when  2  years  old  or  purpose 
is  served,  whichever  is  earlier. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Policy  Official:  Judge  Advocate 
General,  1322  Patterson  Avenue  SE, 
Suite  3000,  Washington.  DC  20374- 
5066. 

Record  Holder. — Commanding 
Officer,  head  of  the  organization  in 
question,  or  the  Deputy  Assistant  Judge 
Advocate  General  (International  and 
Operational  Law),  1322  Patterson 
Avenue  SE,  Suite  3000.  Washington,  DC 
20374-5066.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Navy's  compilation  of  systems  of 
records  notices. 

NOTinCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  Officer,  head  of  the 
organization  in  question,  or  the  Deputy 
Assistant  Judge  Advocate  General 
(International  and  Operational  Law 
Division),  1322  Patterson  Avenue  SE, 
Suite  3000,  Washington,  DC  20374- 
5066.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

Individual  should  provide  name,  rate 
and  service  number.  Military  I.D.  or  any 


standard  I.D.  showing  applicant's  photo 
shsdl  be  sufficient  for  personal  visits. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system,  should  address  written 
inquiries  to  the  Commanding  Officer, 
head  of  the  organization  in  question,  or 
the  Deputy  Assistant  Judge  Advocate 
General  (International  and  Operational 
Law),  1322  Patterson  Avenue  SE,  Suite 
3000,  Washington,  DC  20374-5066. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

Individual  should  provide  name,  rate 
and  service  nimiber,  Military  I.D.  or  any 
standard  I.D.  showing  applicant's  photo 
shall  be  sufficient  for  personal  visits. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Foreign  judicial  system,  accused, 
attorneys  representing  accused,  military 
legal  advisor.  Provost  Marshal's  office, 
subject's  commanding  officer, 
witnesses,  and  the  complainant. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  99-8857  Filed  4-9-99;  8:45  am] 

BILLING  CODE  5001-10-M 


DEPARTMENT  OF  ENERGY 
[FE  Docket  No.  96-99-LNG] 

Office  Of  Fossil  Energy;  Phillips  Alaska 
Natural  Gas  Corporation  and  Marathon 
Oil  Company;  Order  Extending 
Autttorization  to  Export  Liquefied 
Natural  Gas  From  Alaska 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  DOE  issued  DOE/FE 
Opinion  and  Order  No.  1473  (Order 
1473)  on  April  2,  1999,  extending  the 
authorization  held  by  Phillips  Alaska 
Natural  Gas  Corporation  and  Marathon 
Oil  Company  (Applicants)  to  export 
liquefied  natural  gas  (LNG)  from  the 
State  of  Alaska  to  Japan  for  an 
additional  five  years,  from  April  1, 
2004,  through  March  31,  2009.  The 
Applicants  currently  are  authorized  to 


export  approximately  64.4  billion  cubic 
feet  of  LNG  per  year.  This  export 
originally  was  approved  by  the  Federal 
Power  Commission  in  1967  (37  F.P.C. 
1  777).  During  the  extension  period,  the 
natural  gas  to  be  exported  will  be 
produced  from  gas  fields  owned  or 
controlled  by  the  Applicants  in  the 
Cook  Inlet  area  of  i^aska.  The  natural 
gas  wiU  be  manufactured  into  LNG  at 
their  existing  liquefaction  plant  near 
Kenai,  Alaska,  and  transported  by 
tanker  to  Japan  for  sale  to  Tokyo  Electric 
Power  Company,  Inc.  and  Tokyo  Gas 
Company,  Ltd.,  the  two  largest  electric 
and  gas  utilities  in  Japan.  In  approving 
the  export  extension,  DOE  determined 
there  are  sufficient  regional  supplies  of 
natiiral  gas  to  satisfy  local  and  export 
demand  through  the  extension  period 
and,  in  addition,  an  extension  would 
continue  tangible  benefits  to  the 
Alaskan  economy,  energy  production, 
and  international  trade. 

Order  1473  may  be  found  on  the  FE 
web  site  at  http://www.fe.doe.gov,  or  on 
our  electronic  bulletin  board  at  (202) 
586-7853.  It  is  also  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Petroleum  Import  & 
Export  Activities  docket  room,  3E-033, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585- 
0334,  (202)  586-9478.  The  docket  room 
is  open  between  the  hours  of  8K)0  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  D.C,  April  5, 1999. 
John  W.  Glynn, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &■  Petroleum  Import  &■  Export 
Activities,  Office  of  Fossil  Energy. 
[FR  Doc.  99-9000  Filed  4-9-99;  8:45  am] 
BILLING  CODE  S450-01-P 


DEPARTMENT  OF  ENERGY 

Rocky  Flats  Field  Office;  Nottee  of 
Intent  To  Solicit  Applicattons, 
Competitiveness  for  Financial 
Assistance 

agency:  Rocky  Flats  Field  Office  (DOE). 
ACTION:  Notice  of  intent  to  solicit 
competitive  applications/proposals  for 
financial  assistance. 

SUMMARY:  The  Rocky  Flats  Field  Office 
(RFFO)  of  the  Department  of  Energy  is 
entrusted  to  contribute  to  the  welfare  of 
the  nation  by  providing  the  scientific 
foimdation,  technology,  policy  and 
institutional  leadership  necessary  to 
achieve  efficiency  in  energy  use, 
diversity  in  energy  sources,  a  more 
productive  and  competitive  economy, 
improved  environmental  quality,  and  a 
secure  National  defense.  RFFO  intends 
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to  fund  a  series  of  grants  in  special 
emphasis  programs  to  encourage 
programs  to  train  Native  American, 
African  American.  Hispanic  American, 
Asian-Pacific  American,  Women  and 
Disabled  Students  to  pursue  training  in 
the  fields  of  sciences  and  engineering; 
and  to  fund  local  community  projects 
contributing  to  diversity-related 
programs. 

DATES:  Applications  may  be  submitted 
on  or  before  May  12, 1999.  Applications 
received  within  30  days  from  the  date 
of  this  announcement,  will  be 
considered;  applications  received  after 
that  date  may  or  may  not  be  considered 
depending  on  the  status  of  proposal 
review  and  selection. 

ADDRESSES:  Department  of  Energy, 
Rocky  Flats  Field  Office,  Contracts 
Management  Division,  P.O.  Box  928, 
B460,  Golden,  Colorado  80402-0928 

FOR  FURTHER  INFORMATION  CONTACT: 

Hugh  Miller,  Department  of  Energy 
Rocky  Flats  Field  Office,  P.O.  Box  928, 
B460,  Golden,  Colorado  80402-0928, 
(303)  966-7411,  for  application  forms 
and  additional  information.  Completed 
applications  or  proposal  must  be  sent  to 
the  addresses  heading. 

SUPPLEMENTARY  INFORMATION:  DOE  is 
under  no  obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications/proposals. 
DOE  reserves  the  right  to  fund,  in  whole 
or  in  part,  any,  all,  or  none  of  the 
applications/proposals  submitted  in 
response  to  this  notice. 

Availability  Of  Fiscal  Year  1999  Funds 

With  this  publication;  DOE  RFFO  is 
aimouncing  the  availability  of  up  to 
$300,000  in  grant  funds  for  fiscal  year 
1999.  RFFO  anticipates  that  six  or  less 
grants  will  be  made  for  a  total  not  to 
exceed  $300,000.  The  awards  will  be 
made  through  a  competitive  process. 
Projects  may  cover  a  period  of  up  to  3 
years. 

Restricted  Eligibility 

Eligible  applicants  for  the  purposes  of 
funding  under  this  notice  include 
organizations  residing  in  Colorado 
proposing  to  implement  minority 
science  and  engineering  projects  in 
Colorado  as  described  in  the  summary 
section  of  this  annoimcement. 
Applicants  are  encouraged  to  propose 
project  cost-sharing  or  sharing  of  in- 
kind  services  or  resources.  The  awards 
will  be  made  through  a  competitive 
process  to  organizations  and  institutions 
located  in  the  State  of  Colorado.  The 
Catalog  of  Federal  Domestic  Assistance 
number  assigned  to  this  program  is 
81.116. 


Evaluation  Criteria 

Applications  will  be  reviewed  by  a 
panel  composed  of  Department  of 
Energy  RFFO  representatives. 
Successful  proposal(s)  will  be  selected 
on  the  opinion  of  panel  members  of 
proposals  most  able  to  meet  the 
objectives  listed  in  the  summary  section 
of  this  announcement  and  best  able  to 
meet  the  needs  of  this  office. 

DOE  RFFO  hereby  reserves  the  right 
to  fund,  in  part  or  whole,  any,  all,  or 
none  of  the  proposals  submitted  in 
response  to  this  request.  All  applicants 
will  be  notified  in  writing  of  the  action 
taken  on  their  applications.  Applicants 
should  allow  approximately  90  days  for 
DOE  evaluation.  The  status  of  any 
application  during  the  evaluation  and 
selection  process  will  not  be  discussed 
with  applicants.  Unsuccessful 
applications  will  not  be  returned  to  the 
applicant. 

Issued  in  Golden,  Colorado. 

Dated:  March  29, 1999. 
Hugh  G.  Miller, 
Contracting  Officer. 
[FR  Doc.  99-9001  Filed  4-*-99;  8:45  am] 

BILUNO  CODE  S4SO-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Fusion  Energy 
Sciences  Advisory  Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Fusion  Energy  Sciences 
Advisory  Committee.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  of  these  meetings  be  announced 
in  the  Federal  Register. 
DATES:  Wednesday,  May  19, 1999, 1:00 
p.m.  to  6:00  p.m.;  Thursday,  May  20, 
1999,  8:30  a.m.  to  6:00  p.m.;  and  Friday, 
May  21, 1999,  8:30  a.m.  to  12:00  noon. 
ADDRESSES:  Princeton  Plasma  Physics 
Laboratory  (Melvin "Gottlieb 
Auditoriimi);  U.S.  Route  #1;  Princeton, 
N.J.,  08543. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  L.  Opdenaker,  Office  of  Fusion 
Energy  Sciences;  U.S.  Department  of 
Energy;  19901  Germantown  Road; 
Germantown,  MD  20874-1290; 
Telephone:  301-903-4927. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting 

The  Conunittee  will  hear 
presentations  on  fusion  research  at 
Princeton  Plasma  Physics  laboratory 
(PPPL),  Naval  Research  Laboratory,  and 
universities.  The  Committee  will  tour 


the  PPPL  facilities  and  receive  a  briefing 
on  the  three  ongoing  proof-of-prindple 
programs. 

Tentative  Agenda 

Wednesday,  May  19, 1999 

1:00  p.m.— Tour  PPPL  Facilities 

6:00  p.m. — Briefing  on  Fusion 
Research  at  PPPL 

Thursday,  May  20, 1999 

8:30  a.m. 

Continue  PPPL  Briefing 

Report  on  Status  of  Proof-of-Principle 
Programs 

Briefing  on  Fusion  Research  at  the 
Naval  Research  Laboratory 

Briefing  on  Fusion  Research  at  the 
Universities 

Report  on  Status  of  the  Goals  and 
Metrics  Panel  Activities 

6:00  p.m. — Adjourn 
Friday,  May  21, 1999 
8:30  a.m. — Continue  Disciissions, 

Public  Comments 
12:00  noon — Adjourn 

Public  Participation 

The  meeting  is  open  to  the  public.  If 
you  would  like  to  file  a  written 
statement  with  the  Conunittee,  you  may 
do  so  either  before  or  after  the  meeting. 
If  you  would  like  to  make  oral 
statements  regarding  any  of  the  items  on 
the  agenda,  you  should  contact  Albert  L. 
Opdenaker  at  301-903-8584  (fax)  or 
albert.opdenaker@science.doe.gov 
(email).  Please  make  your  request  for  an 
oral  statement  at  least  5  business  days 
before  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes 

We  will  make  the  minutes  of  this 
meeting  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room;  I- 
190;  Forrestal  Building;  1000 
Independence  Avenue,  S.W.; 
Washington,  D.C.,  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  D.C.,  on  April  7, 
1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  99-9002  Filed  4-9-99;  8:45  am) 

BtLUNQ  CODE  8460-01-P 
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DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  IMeeting 

AGENCY:  Department  of  Energy. 
summary:  Consistent  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 
Name:  Secretary  of  Energy  Advisory 
Board — Task  Force  on  Fusion  Energy. 
DATES  AND  TIMES:  Thursday,  April  29, 
1999,  8:30  a.m.-5:00  p.m.  and  Friday, 
April  30, 1999,  8:30  a.m.-12:30  p.m. 
ADDRESSES:  Princeton  Plasma  Physics 
Laboratory,  Conference  Room  B-318, 
Route  1  North,  Plainsboro,  New  Jersey 
08543. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Burrow,  Secretary  of  Energy 
Advisory  Board  (AB-1),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585,  (202)  586-1709 
or  (202)  586-6279  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Task  Force  on  Fusion 
Energy  is  to  review  the  Department  of 
Energy's  plans  for  research  and 
development  of  four  fusion  related 
technologies — pulsed-power,  lasers,  ion 
drivers,  and  magnetic  fusion — and  to 
provide  advice  to  the  Secretary  of 
Energy  Advisory  Board  on  how  to 
structure  the  Department's  fusion 
energy  programs,  both  inertial  and 
magnetic.  The  review  is  to  focus  on  the 
scientific  quality  of  the  programs,  the 
goals  and  objectives  of  the  programs, 
and  the  energy  potential  of  eadi 
technology.  The  findings  and 
recommendation  of  the  Task  Force  on 
Fusion  Energy  are  to  comment  on  the 
goals  and  objectives  of  the  Department's 
fusion  energy  related  programs,  provide 
a  critique  of  the  current  development 
strategies,  suggest  changes  in  the  overall 
fusion  energy  roadmap,  and 
recommended  funding  levels. 

Tentative  Agenda 

Thursday,  April  29, 1999 
8:30-8:45  a.m. — Opening  Remarks, 

Introductions  and  Objectives — ^Dr. 

Richard  Meserve,  Task  Force 

Chairman 
8:45-10:45  a.m. — Briefing  and 

Disciission:  Fusion  Energy  Potential 

in  the  Energy  Marketplace 
10:45-11:00  a.m.— Break 
11:00-12:00  p.m. — Briefing  and 

Discussion:  Fusion  Energy's  Links 

to  Other  Fields 
12:00-1:00  p.m.— Lunch 
1:00-2:00  p.m. — Briefing  and 

Discussion:  International  Fusion 


Energy  Programs  and  Collaborations 

2:00-4:30  p.m. — Briefing  and 
Discussion:  Magnetic  Fusion — Key 
Science  Issues 

4:30-4:45  p.m. — ^Public  Comment 
Period 

4:45  p.m. — ^Adjourn 

Friday,  April  30,  1999 

8:30-8:35  a.m. — Opening  Remarks 
and  Objectives — ^Dr.  Richard 
Meserve,  Task  Force  Chidrman 

8:35-10:30  a.m. — Briefing  and 
Discussion:  Magnetic  Fusion 
Portfolio 

10:30-10:45  a.m.— Break 

10:45-11:45  a.m. — Briefing  and 
Discussion:  Magnetic  Fusion 
Technology 

11:45-12:15  p.m.— Briefing  and 
Discussion:  Magnetic  Fusion 
Summary  and  Budget  Requirements 

12:15-12:30  p.m. — ^Public  Comment 
Period 

12:30  p.m. — ^Adjourn 

This  tentative  agenda  is  subject  to 
change.  The  final  agenda  vtdll  be 
available  at  the  meeting. 

Public  Participatioii 

The  Chairman  of  the  Task  Force  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Chairman's 
judgment,  facilitate  the  orderly  conduct 
of  business.  Ehiring  its  meeting  in 
Plainsboro,  New  Jersey,  the  Task  Force 
welcomes  public  conunent.  Members  of 
the  public  will  be  heard  in  the  order  in 
which  they  sign  up  at  the  beginning  of 
the  meeting.  The  Task  Force  will  make 
every  effort  to  hear  the  views  of  ail 
interested  parties.  Written  comments 
may  be  submitted  to  Skila  Harris, 
Executive  Director,  Secretary  of  Energy 
Advisory  Board,  AB-1,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW.  Washington,  D.C.  20585. 

Minutes 

Minutes  and  a  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copjring  approximately  30 
days  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Room,  lE-190  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  D.C,  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday 
except  Federal  holidays.  Further 
information  on  the  Task  Force  on 
Fusion  Energy  may  be  found  at  the 
Secretary  of  Energy  Advisory  Board's 
web  site,  located  at  http:// 
www.hr.doe.gov/seab. 


Issued  at  Washington,  D.C,  on  April  7, 
1999. 
Rachel  M.  Samuel, 

Deputy  Advisorv  Committee  Management 

Officer. 

[FR  Doc.  99-9003  Filed  4-9-99;  8:45  am) 

BHXING  CODE  64S0-01-U 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

(Docket  No.  CP99-271-000] 

Algonquin  Gaa  Tranamiaaion 
Company;  Notica  of  Application 

April  6,  1999. 

Take  notice  that  on  March  25, 1999, 
Algonquin  Gas  Transmission  Company 
(Algonquin),  5400  Westheimer  Court, 
Houston,  Texas  77251-1642,  filed  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for  a 
certificate  of  public  convenience  and 
necessity  to  construct,  own,  operate, 
and  maintain  a  pipeline  lateral,  meter 
station,  tap,  and  appurtenant  facilities 
(collectively  called  the  Lake  Road 
Lateral)  to  render  a  firm  lateral 
transportation  service  for  up  to  146,000 
Dth/d  to  Lake  Road  Generating 
Company,  L.P.  (Lake  Road),  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
wvtrw.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Specifically,  Algonquin  proposes  to 
construct,  own,  operate,  and  maintain 
9,500  feet  of  16-inch  pipeline  lateral 
extending  fitim  a  point  on  its  24-inch 
and  30-inch  mainline  system  in  the 
Town  of  Putnam,  Windham  Coimty, 
Connecticut  to  a  proposed  tie-in  with 
the  proposed  Lake  Road  Plant,  a  new 
electric  generating  facility  that  will  be 
located  in  Killingly  County, 
Connecticut.  The  pipeline  lateral  is 
proposed  to  traverse  the  Quinebaug 
River  by  way  of  the  horizontal 
directional  drill  method.  Additionally, 
Algonquin  will  also  construct  a 
metering  station,  tap,  and  appurtenant 
facilities  at  the  Lake  Road  Plant.  The 
estimated  cost  of  the  proposed  facilities 
is  $4.7  million.  The  proposed  in-service 
date  is  August  1,  2000,  and  Algonquin 
proposes  to  commence  construction  in 
May  2000.  Algonquin  states  that  it  has 
entered  into  a  Precedent  Agreement  and 
a  Service  Agreement  with  Lake  Road  to 
transport  up  to  146,000  Dth  per  day,  for 
a  primary  term  of  20  years.  Algonquin 
states  that  the  transportation  service 
will  be  performed  under  Algonquin's 
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existing"  Part  284  Rate  Schedule  AFT- 
CL.  Algonquin  contends  that  gas  will  be 
delivered  to  the  Lake  Road  Lateral  by 
other  shippers  who  have  firm 
entitlements  on  the  existing  Algonquin 
system,  or  by  shippers  utilizing 
intemiptible  transportation  or  by  firm 
capacity  released  by  shippers  with 
existing  firm  capacity  rights  on  the 
system. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  wiUi  reference  to  said 
application  should  on  or  before  April 
15.  1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  1st  Street, 
ME,  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Conmiission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  reqiiire  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  docimients  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  dociunents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 


Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Conmiission 
by  Sections  7  and  15  of  the  Natiiral  Gas 
Act  and  the  Conmiission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Conmiission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  Algonquin  to  appear  or 
be  represented  at  the  hearing. 
David  P.  Boergers, 
Secretary. 
(PR  Doc.  99-8969  Filed  4-9-99;  8:45  am] 

BILLING  CODE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-1915-000] 
SCC-L2,  LLC;  Notice  of  Filing 

April  6,  1999. 

Take  notice  that  on  April  2, 1999, 
SCC-L2,  L.L.C.  (SCC-L2)  filed  a 
Supplement  to  its  Application  to  the 
Commission  for  acceptance  of  SCC-L2 
Rate  Schedule  FERC  No.  1;  the  granting 
of  certain  blanket  approvals,  including 
the  authority  to  sell  electricity  at 
market-baseid  rates;  the  waiver  of  certain 
Commission  regulations;  acceptance 
and  approval  of  two  power  purchase 
agreements  with  Enron  Power 
Marketing,  Inc.  and  an  Interconnection 
Agreement  with  the  Tennessee  Valley 
Authority.  The  Supplement  consists  of 
the  Interconnection  Agreement  with  the 
Tennessee  Valley  Authority  which  had 
not  been  executed  at  the  time  SCC-L2 
filed  its  Application. 

SCC-L2  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  April  12, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  Moll 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://wwrw.ferc.fed.us/ 
online/rims.htm  (call  202-208-222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  99-8970  Filed  4-9-99;  8:45  am) 

BILLING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  EC99-59-000,  et  al.] 

Pacific  Gas  and  Electric  Company,  et 
ai.;  Electric  Rate  and  Corporate 
Regulation  Rllngs 

April  5. 1999. 

*  Take  notice  that  the  following  filings 
have  been  made  vtrith  the  Commission: 

1.  Pacific  Gas  and  Electric  Company 
Geysers  Power 

[Docket  No.  EC99-59-OO01 

Take  notice  that  on  March  31, 1999, 
Pacific  Gas  and  Electric  Company 
(PG&E)  and  Geysers  Power  Company, 
LLC  (Geysers  Power)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (FERC  or  the  Commission) 
a  Joint  Application  for  Authorization  to 
Transfer  Jurisdictional  Assets  and 
Request  for  Expedited  Approval 
Pursuant  to  Section  203  of  the  Federal 
Power  Act  (Joint  203  Application)  in 
conjunction  with  a  series  of  transactions 
through  which  PG&E  will  divest  certain 
generating  assets,  and  related  FERC- 
jurisdictional  facilities,  by  sale  to 
Geysers  Power. 

Copies  of  this  filing  were  served  on 
the  California  Public  Utilities 
Commission. 

Comment  date:  April  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  SCC-Ll  L.L.C 

[Docket  No.  EG99-80-0001 

Take  notice  that  on  March  31, 1999, 
SCC-Ll,  L.L.C.  (SCG-Ll),  a  Delaware 
limited  liability  company  with  its 
principal  place  of  business  at  Chicago, 
Illinois,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  Amendment 
to  Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

The  Facility  that  will  be  leased  by 
SCC-Ll  would  consist  of  a  460  MW 
natural  gas-fired  simple,  cycle  power 
plant  in  Haywood  County,  Tennessee 
and  related  equipment.  The  proposed 
power  plant  is  expected  to  commence 
commercial  operation  during  the 
second,  or  early  in  the  third,  quarter 
1999.  All  capacity  and  energy  from  the 
plant  will  be  sold  exclusively  at 
wholesale. 

Comment  date:  April  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciuacy  of  the  application. 

3.  SGC-L3  LX.C. 

[Docket  No.  EG9»-84-000] 

Take  notice  that  on  March  31, 1999, 
SCC-L3,  L.L.C.  (SCC-L3),  a  Delaware 
limited  liability  company  with  its 
principal  place  of  business  at  Chicago, 
Illinois,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  Amendment 
to  Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

The  Facility  that  will  be  leased  by 
SCC-L3  would  consist  of  a  390  MW 
natural  gas-fired  simple  cycle  power 
plant  in  Union  County,  Mississippi  and 
related  equipment.  The  proposed  power 
plant  is  expected  to  commence 
commercial  operation  during  the 
second,  or  early  in  the  third,  quarter 
1999.  All  capacity  and  energy  from  the 
plant  will  be  sold  exclusively  at 
wholesale. 

Comment  date:  April  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  New  Hampshire  Electric  CooperatiTe 
Inc.  V.  Public  Service  Company  of  New 
Hampshire 

[Docket  No.  EL99-52-0001 

Take  notice  that  on  March  29,  1999, 
New  Hampshire  Electric  Cooperative, 
Inc.  tendered  for  filing  a  Complaint 
Request  for  Initiation  of  Investigation, 


Motion  for  Consolidation  for  Purposes 
of  Hearing  and  Decision  and,  to  the 
Extent  Necessary,  Request  for  Rehearing 
of  New  Hampshire  Electric  Cooperative, 
Inc. 

Comment  date:  April  30, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Michigan  Gas  Exchange,  L.L.C 

[Docket  No.  ER99-115&-000] 

Take  notice  that  on  March  31, 1999, 
Michigan  Gas  Exchange,  L.L.C.  (MGE) 
submitted  its  petitioned  to  the 
Commission  for  Change  in  Statiis.  MGE 
amends  that  filing  with  additional 
statements. 

Comment  date:  April  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Niagara  Mohaniic  Power  Corporation 

[Docket  No.  ER99-2307-O00] 

Take  notice  that  on  March  30, 1999, 
Niagara  Mohawk  Power  Corporation 
(NMPC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
executed  form  Service  Agreements 
between  NMPC  and  multiple  parties 
(Pmt:hasers).  The  Service  Agreements 
specify  that  the  Purchasers  have  signed 
on  to  and  have  agreed  to  the  terms  and 
conditions  of  NMPC's  Power  Sales 
Tariff  designated  as  NMPC's  FERC 
Electric  Tuiff.  Original  Volume  No.  2. 
This  Tariff,  approved  by  FERC  on  April 
15, 1994,  and  which  has  an  effective 
date  of  March  13, 1993,  will  allow 
NMPC  and  the  Piurihasers  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  sell  to  the  Purchasers 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

hi  its  filing  letter,  NMPC  also 
included  a  Certificate  of  Concurrence 
for  each  Purchaser. 

NMPC  is  requesting  an  effective  date 
of  April  1, 1999  for  the  agreements. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Conunission,  and  the  companies 
included  in  a  Service  List  enclosed  with 
the  filing. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  YoriE  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER99-2308-000] 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG)  on 
March  30, 1999  tendered  for  filing 
pursuant  to  Part  35  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procediue,  18  CFR  Part 
35,  a  service  agreement  (the  Service 
Agreement)  imder  which  NYSEG  may 


provide  capacity  and/or  energy  to  PPaJ^ 
EnergyPlus  Co.  (PP&L  EnergyPlus)  in 
accordance  with  NYSEG's  FERC  Electric 
Tariff,  Original  Volimie  No.  3. 

NYSEG  has  requested  waiver  of  the 
notice  requirements  so  that  the  Service 
Agreement  with  PPStL  EnergyPlus 
becomes  effective  as  of  March  31, 1999. 

NYSEG  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  PP&L  EnergyPlus. 

Comment  date:  April  19,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company;  The  Potomac  Edison 
Company;  West  Penn  Power  Company 
(Allc^eny  Power) ' 

[Docket  No.  ER99-2309-000] 

Take  notice  that  on  March  30, 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  20  to  add  one  (1)  new 
Customer  to  the  Market  Rate  Tariff 
under  which  Allegheny  Power  offers 
generation  services. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  March  29, 1999,  to  Duke 
Energy  Trading  and  Marketing,  L.L.C. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company;  The  Potomac  Edison 
Company,  and  West;  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER99-2 310-000] 

Take  notice  that  on  March  30, 1999, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (AUegheny  Power),  filed 
Supplement  No.  49  to  add  American 
Municipal  Power-Ohio,  Inc.  to 
Allegheny  Power  Open  Access 
Transmission  Service  Tariff  which  has 
been  accepted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER96-58-000. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
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Commission  of  Ohio,  the  Pemisylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Conunission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Carolina  Power  &  Ligfit  Company 

[Docket  No.  ER99-231 1-000] 

Take  notice  that  on  March  30, 1999, 
Carolina  Power  &  Light  Company 
(CPStL)  tendered  for  filing  revised 
versions  of  its  market-based  rate 
schedule  and  code  of  conduct.  CP&L's 
proposed  revisions  to  its  market-based 
rate  schedule  enable  it  to  sell  energy 
and  capacity  at  market-based  rates  to  a 
marketing  affiliate  subject  to  the  usual 
restrictions  on  sales  by  regulated 
utilities  to  affiliates  engaged  in  power- 
marketing  activities.  CP&L's  proposed 
revisions  to  its  code  of  conduct 
authorize  it  to  broker  energy  and 
capacity  on  behalf  of  its  marketing 
affiliate,  subject  to  certain  restrictions 
designed  to  protect  the  CP&L  ratepayers. 

Comment  date:  April  19,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southern  California  Edison 
Company 

(Docket  No.  ER99-2312-0001 

Take  notice  that  on  March  31, 1999, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  the 
Amendment  No.  2  to  the  Los  Angeles- 
Edison  Exchange  Agreement 
(Amendment)  between  SCE  and  The 
Department  of  Water  and  Power  of  the 
City  of  Los  Angeles  (Los  Angeles). 

The  Amendment  modifies  certain  rate 
and  termination  provisions  of  Los 
Angeles-Edison  Exchange  Agreement 
regarding  the  Palo  Verde-Devers 
transmission  service  provided  to  Los 
Angeles  under  the  agreement. 

Copies  of  this  filing  were  served  upon 
the  Ptiblic  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Agway  Energy  Services — ^PA,  Inc. 

[Docket  No.  ER99-2 3 13-000] 

Take  notice  that  on  March  31, 1999, 
Agway  Energy  Services — ^PA,  Inc.  (AES) 
petitioned  the  Commission  for 
acceptance  of  AES-PA  Rate  Schedule 
FERC  No.  1,  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 


AES  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  AES  is  not  in 
the  business  of  generating  or 
transmitting  electric  power. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

[Docket  No.  ER9&-2318-000] 

Take  notice  that  on  March  30, 1999, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Peimsylvania  Power  Company,  a 
Service  Agreement  vdth  Duke  Solutions, 
Inc.  under  Ohio  Edison's  Power  Sales 
Tariff.  This  filing  is  made  pursuant  to 
Section  205  of  the  Federal  Power  Act. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER9&-2320-000] 

Take  notice  that  on  March  30, 1999, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  long-term  sale  of  capacity  and 
associated  PJM  Transmission  to  meet 
the  Borough  of  Park  Ridge,  New  Jersey 
full  requirements  (less  NYPA 
Allocation)  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presenUy  on  file  with  the 
Commission. 

PSE&G  requests  the  agreement  to  be 
made  effective  as  of  March  1, 1999. 

Copies  of  the  filing  have  been  served 
upon  the  Borough  of  Park  Ridge  and  the 
New  Jersey  Board  of  Public  Utilities. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Commonwealth  Edison  Company 

[Docket  No.  ER99-2321-O00] 

Take  notice  that  on  March  30, 1999, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  a  Service 
Agreement  for  Network  Integration 
Transmission  Service  (Service 
Agreement)  between  ComEd  and 
Commonwealth  Edison  Company,  in  its 
wholesale  merchant  function,  (WMD) 
and  a  Network  Operating  Agreement 
(Operating  Agreement)  between  ComEd 
and  WMD.  These  two  agreements  will 
govern  ComEd's  provision  of  network 
service  for  WMD  imder  ComEd's  Open 
Access  Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
March  1,  1999. 

Copies  of  this  filing  were  served  on 
WMD. 


Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  MEP  Investments,  LLC 

[Docket  No.  ER99-2322-000] 

Take  notice  that  on  March  30, 1999, 
MEP  Investments,  LLC,  an  indirect 
wholly  owned  subsidiary  of  UtiliCorp 
United  Inc.,  tendered  for  filing  a  rate 
schedule  to  engage  in  sales  at  market- 
based  rates.  MEP  included  in  its  filing 
a  proposed  code  of  conduct  and  a  ' 
generation  market  power  study  for 
UtiliCorp  United  Inc. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Aquila  Energy  Marketing 
Corporation 

[Docket  No.  ER99-2323-000] 

Take  notice  that  on  March  30, 1999, 
Aquila  Energy  Marketing  Corporation 
filed  amendments  to  its  rate  schedule 
and  code  of  conduct. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Monroe  Power  Company 

[Docket  No.  ER99-23  24-000] 

Take  notice  that  on  March  30, 1999, 
Monroe  Power  Company  (MPC) 
tendered  for  filing  a  rate  schedule 
enabling  MPC  to  make  wholesale  sales 
of  capacity,  energy  and  ancillary 
services  at  market-based  rates. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Consumers  Energy  Company 

[Docket  No.  ER99-2325-O00] 

Take  notice  that  on  March  30, 1999, 
Consmners  Energy  Company 
(Consumers)  tendered  for  filing  an 
executed  service  agreement  for  Firm 
Point-To-Point  Transmission  Service 
with  Engage  Energy  US,  LI'.  (Customer) 
pursuant  to  the  Joint  Open  Access 
Transmission  Service  Tariff  filed  on 
Decembei:-31, 1996  by  Consumers  and 
The  Detroit  Edison  Company  (Detroit 
Edison). 

The  agreement  has  an  effective  date  of 
March  25, 1999. 

Copies  of  the  agreement  were  served 
upon  the  Michigan  Public  Service 
Commission,  Detroit  Edison,  and  the 
Customer. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER99-2326-000J 

Take  notice  that  on  March  31, 1999, 
Pacific  Gas  and  Electric  Company 
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(PG&E)  tendered  for  filing  revisions  to 
its  Transmission  Owner  Tariff  (TO 
Tariff)  and  Cost  support  for  PG&E 
specific  rates  associated  with  the  TO 
Tariff. 

This  filing  proposes  changes  to 
PG&E's  transmission  access  charges, 
which  are  calculated  in  accordance  with 
the  rate  methodology  set  forth  in  PG&E's 
TO  Tariff.  Moreover,  PG&E  is  providing 
cost  support  for  PG&E's  proposed 
transmission  access  charges  and  PG&E 
is  continuing  to  request  that  the 
Commission  establish  the  transmission 
revenue  requirement  to  be  used  in 
designating  wholesale  and  retail 
transmission  access  charges,  but  that  it 
defer  to  the  California  Public  Utilities 
Commission  (CPUC)  on  the  allocation  of 
costs  among  retail  classes  and  the 
design  of  retail  access  charges  based  on 
the  allocated  costs. 

In  addition,  PG&E  is  proposing 
changes  to  the  non-rate  terms  and 
conditions  of  its  TO  Tariff  in  order  to: 
(a)  reflect  a  regional/local  rate 
methodology  that  resulted  from  a 
settlement-in-principle  of  Docket  Nos. 
ER97-2358-000  and  ER98-2351  and,  (b) 
make  other  clarifications  to  the  TO 
Tariff. 

Copies  of  this  filing  have  been  served 
upon  the  CPUC  and  the  California 
hidependent  System  Operator 
Corporation. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  PnUic  Service  Conqiany  of 
Colorado 

[Docket  No.  ER99-2327-000] 

Take  notice  that  on  March  31, 1999, 
Public  Service  Company  of  Colorado 
(PS  Colorado)  filed  the  Operating 
Reserve  Supply  Agreement  between  PS 
Colorado  and  Basin  Electric  Power 
Cooperative  imder  PS  Colorado's 
market-based  rate  schedule. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Public  Service  Company  of 
Colorado 

[Docket  No.  ERg9-2328-000] 

Take  notice  that  on  March  31, 1999, 
Public  Service  Company  of  Colorado 
(PS  Colorado)  filed  a  Power  Supply 
Agreement  for  sales  of  Unit  Contingent 
Capacity  and  Associated  Energy  to 
Basin  Electric  Power  Cooperative  imder 
PS  Colorado's  market-based  rate 
schedule. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


23.  South  Eastern  Electric  Development 
Corporation 

[Docket  No.  ER99-2329-0001 

Take  notice  that  on  March  31, 1999, 
South  Eastern  Electric  Development 
Corporation  (South  Eastern)  petitioned 
the  Commission  for  acceptance  of  its 
Rate  Schedide  FERC  No.  1,  the  granting 
of  certain  blanket  approvals,  including 
the  authority  to  sell  electricity  at 
market-based  rates,  and  the  waiver  of 
certain  of  the  Commission's 
Regulations. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  FirstEnergy  Corp. 

[Docket  No.  ER99-2330-000] 

Take  notice  that  on  March  31, 1999, 
FirstEnergy  Corp.  (FirstEnergy)  filed  an 
application  for  an  order  authorizing 
FirstEnergy  to  make  wholesale  sales  of 
electric  power  at  market-based  rates  as 
agent  for,  and  on  behalf  of,  the 
FirstEnergy  Operating  Companies. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Duke  Electric  Transmission,  a 
division  of  Duke  Energy  Corporation 

[Docket  No.  ER99-2331-O00] 

Take  notice  that  on  March  31, 1999, 
Duke  Electric  Transmission,  a  division 
of  Duke  Energy  Corporation  (Duke), 
tendered  for  filing  an  imexecuted  Non- 
Firm  Point-To-Point  transmission 
service  agreement  and  related  Operating 
Agreement  between  Duke  and  Cherokee 
County  Cogeneration  Partners,  L.P. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Sierra  Pacific  Power  Company 

[Docket  No.  ER99-2332-000] 

Take  notice  that  on  March  31, 1999, 
Sierra  Pacific  Power  Company  (Sierra) 
tendered  for  filing  pursuant  to  Section 
205  of  the  Federal  Power  Act,  three 
Wholesale  Generation  Tariffs  applicable 
to  sales  of  capacity  and  energy  from  the 
three  "bimdles"  of  generation  that 
Sierra  intends  to  divest.  These  tariffs 
permit  sales  at  market-based  rates  and 
terms  and  conditions,  subject  to  the 
obligation  to  provide  recourse  service  at 
cost-based  rates  in  accordance  with  the 
terms  of  the  tariffs. 

Sierra  Pacific  has  requested  that  the 
Commission  issue  an  order  approving 
the  tariffs  no  later  than  September  30, 
1999,  and  that  the  Commission  make 
the  tariffs  effective  as  of  the  date  that 
ownership  of  each  bundle  is  transferred 
to  the  purchaser. 


Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  New  England  Power  Pool 

[Docket  No.  ER99-2333-000] 

Take  notice  that  on  March  31, 1999, 
the  New  England  Power  Pool  (NEPOOL) 
Executive  Committee  filed  a  Service 
Agreement  for  Through  or  Out  Service 
or  In  Service  pursuant  to  Section  205  of 
the  Federal  Power  Act  and  18  CFR  35.13 
of  the  Commission's  regulations. 

Acceptance  of  this  Service  Agreement 
will  recognize  the  provision  of  Firm  In 
Service  transmission  to  Bangor  Hydro 
Electric  Company,  in  conjunction  with 
Regional  Network  Service,  in 
accordance  with  the  provisions  of  the 
Restated  NEPOOL  Open  Access 
Transmission  Tariff  filed  with  the 
Commission  on  December  31, 1996,  as 
amended  and  supplemented. 

NEPOOL  requests  a  retroactive 
effective  date  of  March  1, 1999  for 
commencement  of  transmission  service. 

Copies  of  this  filing  were  sent  to  all 
NEPOOL  members,  the  New  England 
Public  Utilities  Commission  and  all 
parties  to  the  transaction. 

Comment  date:  April  20, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  New  England  Power  Pool 

[Docket  No.  ER99-2334-000] 

Take  notice  that  on  March  31, 1999, 
the  New  England  Power  Pool  (NEPOOL) 
Executive  Committee  filed  a  Service 
Agreement  for  Through  or  Out  Service 
or  In  Service  pursuant  to  Section  205  of 
the  Federal  Power  Act  and  18  CFR  35.13 
of  the  Commission's  regulations. 

Acceptance  of  this  S«vice  Agreement 
will  recognize  the  provision  of  Firm  In 
Service  transmission  to  Northeast 
Utilities  Service  Company,  in 
conjunction  with  Regional  Network 
Service,  in  accordance  with  the 
provisions  of  the  Restated  NEPOOL 
Open  Access  Transmission  Tariff  filed 
with  the  Commission  on  December  31, 
1996,  as  amended  and  supplemented. 
NEPOOL  requests  a  retroactive  effective 
date  of  March  1, 1999  for 
commencement  of  transmission  service. 
Copies  of  this  filing  were  sent  to  all 
NiPOOL  members,  the  New  England 
public  utility  commissioners  and  all 
parties  to  the  transaction. 

Comment  date:  April  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  New  England  Power  Pool 

[Docket  No.  ER9^2335-O00] 

Take  notice  that  on  March  31, 1999. 
the  New  England  Power  Pool  (NEPOOL) 
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Executive  Committee  submitted 
NEPOOL's  proposals  for  a  Congestion 
Management  System  and  Multi- 
Settlement  System.  The  NEP(X)L 
Executive  Committee  states  that  the 
Congestion  Management  System 
proposal  is  being  filed  pursuant  to 
NEPOOL's  commitment  to  submit  a 
Congestion  Management  System 
proposal  to  the  Commission  by  March 
31, 1999.  and  that  the  Multi-Settlement 
System  proposal  ii  being  filed  to 
comply  with  the  Commission's 
December  17th  Order  in  Docket  No. 
OA97-237-000  et  al. 

The  NEPOOL  Executive  Committee 
states  that  copies  of  these  materials  were 
sent  to  all  participants  in  the  New 
England  Power  Pool  and  to  the  New 
England  state  governors  and  regulatory 
commissions. 

Conunent  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Illinois  Power  Company 

[Docket  No.  ER99-23  36-^)00] 

Take  notice  that  on  March  31, 1999, 
Illinois  Power  Company  (Illinois  Power) 
tendered  for  filing  an  Amended  And 
Restated  Power  Coordination  Agreement 
between  Illinois  Power  and  Soyland 
Power  Cooperative,  Inc.  concerning  the 
provision  of  electric  service  to  Soyland 
Power  Cooperative,  Inc.,  as  a  long-term 
service  agreement  under  its  market- 
based  wholesale  power  sales  tariff. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  FPL  Energy  Services,  Inc. 

(Docket  No.  ER9»-233  7-000] 

Take  notice  that  on  March  31, 1999, 
FPL  Energy  Services,  Inc.,  (FPL  Energy    . 
Services)  tendered  for  filing  a  proposed 
rate  schedule  that  would  permit  FTL 
Energy  Services  to  make  sales  of  energy, 
capacity,  and  ancillary  services  at 
market-based  rates. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Nevada  Power  Company 

[Docket  No.  ER99-2338-000] 

Take  notice  that  on  March  31, 1999, 
Nevada  Power  Company  (Nevada 
Power)  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
five  Wholesale  Generation  Tariffs 
applicable  to  sales  of  capacity  and 
energy  from  the  five  "bundles"  of 
generation  that  Nevada  Power  intends  to 
divest.  These  tariffs  permit  sales  at 
market-based  rates  and  terms  and 
conditions.  The  tariffs  applicable  to  the 
three  bundles  located  inside  the  Nevada 


Power  load  pocket  impose  a  rate  cap  on 
sales  that  initially  is  set  at  the  rate  cap 
applicable  to  the  California  Power 
Exchange. 

Nevada  Power  has  requested  that  the 
Commission  issue  an  order  approving 
the  tariffs  no  later  than  September  30, 
1999,  and  that  the  Commission  make 
the  tariffs  effective  as  of  the  date  that 
ownership  of  each  bimdle  is  transferred 
to  the  purchaser. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Sierra  Pacific  Power  Company, 
Sierra  Pacific  Power  Company  and 
Nevada  Power  Company 

[Docket  Nos.  ER99-2339-000  and  ER99-34- 
000  (Not  Consolidated)] 

Take  notice  that  on  March  30, 1999, 
Sierra  Pacific  Power  Company  (Sierra 
Pacific)  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act 
revisions  to  its  transmission  services 
rates  under  its  open-access  transmission 
tariff,  FERC  Original  Volume  No.  3. 
Sierra  Pacific  also  has  filed 
corresponding  changes  to  its  pro  forma 
merger  transmission  tariff  in  Docket  No. 
ER99-34-000. 

Sierra  Pacific  has  requested  an 
effective  date  of  Jime  1, 1999. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  PJM  Interconnection  L.L.C 

[Docket  No.  ER99-2340-000] 

Take  notice  that  on  March  31, 1999, 
PJM  Interconnection  L.L.C.  tendered  for 
filing  a  new  Part  IV  to  the  PJM 
Intercoimection  L.L.C.  Open  Access 
Transmission  Tariff  (Tariff)  and  a  new 
Schedule  6A  to  the  Amended  and 
Restated  Operating  Agreement  of  PJM 
Interconnection,  L.L.C.  (Operating 
Agreement),  which  together  establish 
procedures  for  the  interconnection  of 
additional  generation  capacity  to  the 
PJM  transmission  system. 

PJM  requests  an  effective  date  of  April 
1, 1999,  for  the  Tariff  and  Operating 
Agreement  revisions. 

Copies  of  this  filing  were  served  upon 
all  PJM  Members  and  the  state  electric 
regulatory  commissions  in  the  PJM 
control  area. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  TransAlta  Energy  Marketing 
(California)  Inc. 

[Docket  No.  ER99-2343-0001 

Take  notice  that  on  March  31, 1999, 
TransAlta  Energy  Marketing  (California) 
Inc.  (TEMCal)  tendered  for  filing  an 


application  for  an  order  accepting  its 
FERC  Electric  Rate  Schedule  No.  1 
which  will  permit  TEMCal  to  make 
wholesale  sales  of  electric  power  and 
ancillary  services  to  eligible  customers 
in'the  California  market  at  maiket-based 
rates. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Public  Service  Company  ef 
Coleradk) 

[Docket  No.  ER99-2 344-000] 

Take  notice  that  on  March  31, 1999, 
Public  Service  Company  of  Colorado 
filed  an  amendment  to  an  agreement 
with  Holy  Cross  Electric  Association, 
Inc. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  NGE  Generation,  Inc. 

[Docket  No.  ER99-2345-000] 

Take  notice  that  NGE  Generation,  Inc. 
(NGE  Gen)  on  March  31, 1999,  tendered 
for  filing  pursuant  to  Part  35  of  the 
Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  Part  35,  a  service 
agreement  (the  Service  Agreement) 
under  which  NGE  Gen  may  provide 
capacity  and/or  energy  to  Exelon  Energy 
(Exelon)  in  accordance  with  NGE  Gen's 
FERC  Electric  Tariff,  Original  Volume 
No.  1. 

NGE  Gen  has  requested  waiver  of  the 
notice  requirements  so  that  the  Service 
Agreement  becomes  effective  as  of  April 
1, 1999. 

NGE  Gen's  filing  of  the  Service 
Agreement  is  subject  to  the 
Commission's  order  issued  on  January 
29, 1999  in  Docket  No.  EC99-22-000. 

NGE  Gen  has  served  copies  of  the 
filing  upon  the  New  York  State  Public 
Service  Commission  and  Exelon. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Southwestern  Electric  Power 

[Docket  No.  ER99-2346-000] 

Take  notice  that  on  March  31, 1999, 
Southwestern  Electric  Power  Company 
(SWEPCO)  filed  Amendment  No.  2  to 
the  Power  Supply  Agreement  (PSA), 
dated  February  10, 1993,  as  amended, 
between  SWEPCO  and  East  Texas 
Electric  Cooperative,  Inc.  (ETEC). 
SWEPCO  states  that  this  filing  reflects 
changes  in  the  PSA  to  accommodate 
ETEC's  decision  to  exercise  its  option 
under  the  PSA  to  receive  transmission 
service  pursuant  to  the  Open  Access 
Transmission  Services  Tariff  of  the 
Central  and  South  West  Companies 
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(CSW  OATT)  rather  than  pursuant  to 
the  PSA. 

SWEPCO  requests  an  effective  date  of 
January  1, 1999,  the  date  ETEC  began 
receiving  transmission  service  under  the 
CSW  OATT  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  have 
been  served  on  ETEC  and  the  Public 
Utility  Commission  of  Texas. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Southwestern  Electric  Power 
Company 

(Docket  No.  ER99-2347-0001 

Take  notice  that  on  March  31, 1999, 
Southwestern  Electric  Power  Company 
(SWEPCO)  tendered  for  filing  an 
estimated  return  on  common  equity 
(Estimated  ROE)  to  be  used  in 
establishing  estimated  formula  rates  for 
wholesale  service  in  Contract  Year  1999 
to  Northeast  Texas  Electric  Cooperative, 
Inc.,  the  City  of  Bentonville,  Arkansas, 
Raybum  Coxmtry  Electric  Cooperative, 
Inc.,  Cajun  Electric  Power  Cooperative, 
Inc.,  Tex-La  Electric  Cooperative  of 
Texas,  Inc.  and  East  Texas  Electric 
Cooperative,  Inc.  SWEPCO  provides 
service  to  these  Customers  under 
contracts  which  provide  for  periodic 
changes  in  rates  and  charges  determined 
in  accordance  with  cost-of-service 
formulas.  Including  a  formulaic 
determination  of  the  return  on  common 
equity. 

Copies  of  the  filing  were  served  upon 
the  affected  wholesale  Customers,  the 
Public  Utility  Commission  of  Texas,  the 
Louisiana  Public  Service  Conunission 
and  the  Arkansas  Public  Service 
Commission. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER99-2348-000J 

Take  notice  that  on  March  31, 1999, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  filing  an  executed  Service 
Agreement  with  Duke  Energ>'  Trading 
and  Marketing,  L.L.C.  imder  its  FERC 
Electric  Tariff  No.  5.  That  tariff  provides 
for  the  sale  by  Central  Vermont  of 
capacity,  energy,  and/or  resold 
transmission  capacity  at  or  below 
Central  Vermont's  fully  allocated  costs. 

Central  Vermont  requests  an  effective 
date  of  October  23, 1994  because  the 
tendered  contract  is  an  assignment  of 
Service  Agreement  No.  89  with  Louis 
Dreyfus  Electric  Power,  Inc.  which 
became  efiisctive  on  October  23, 1994. 


Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Central  Vermont  Public  Service 
CorporatiDn 

[Docket  No.  ERg»-235O-OO0] 

Take  notice  that  on  March  31, 1999, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  filing  an  executed  Service 
Agreement  vsrith  Duke  Energy  Trading 
and  Marketing,  L.L.C.  under  its  FERC 
Electric  Tariff  No.  8.  The  tariff  provides 
for  the  sale  by  Central  Vermont  of 
capacity  and/or  energy  at  market  rates. 

Central  Vermont  requests  waiver  of 
the  Comjnission's  regulations  to  permit 
the  service  agreement  to  become 
effective  on  March  31, 1999. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER99-2351-O00] 

Take  notice  that  on  March  31, 1999, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  notification  indicating  its  consent  to 
the  assignment  of  rights  and  obligations 
imder  an  electric  service  agreement  for 
its  Coordination  Sales  Tariff  (FERC 
Electric  Tariff,  Original  Voliune  No.  2) 
as  requested  by  the  customer. 

Wisconsin  Electric  respectfully 
requests  March  31, 1999,  as  the  effective 
date  when  Service  Agreement  No.  56 
with  National  Gas  &  Electric  L.P.  is 
assigned  to  PanCanadian  Energy 
Services  Inc.  (PanCanadian). 

Copies  of  the  filing  have  been  served 
on  PanCanadian,  the  Michigan  Public 
Service  Commission,  and  the  Public 
Service  Conunission  of  Wisconsin. 

Comment  date:  April  20,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection.  This  filing  may  also  be 

viewed  on  the  Internet  at  http:// 

www.ferc.fed.us/online/rims.htm  (call 

202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-8994  Filed  4-9-99;  8:45  am] 

BILUNO  COOE  8n7-«1-U 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

Notice  of  Tranafer  of  Licenaea  and 
Soliciting  Commenta,  Motiona  to 
Intervene,  and  Proteata 

April  6, 1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the  . 
Commission  and  is  available  for  public 
inspection: 

a.  Application  TjT)e:  Transfer  of 
Licenses. 

b.  Projects  Nos:  (1)  2188-042,  (2) 
1869-035,  (3)  2301-014. 

c.  Date  Filed:  March  19,  1999. 

d.  Applicants:  Montana  Power 
Company  (MPC)  and  PP&L  Montana. 
LLC  (PPLM). 

e.  Name  and  Location  of  Projects:  (1) 
Missoiui-Madison:  On  the  Missoiui  and 
Madison  Rivers  in  Cascade,  Gallatin, 
Lewis  and  Clark,  and  Madison  Counties, 
Montana.  The  project  occupies  federal 
lands  within  Gallatin  and  Helena 
National  Forests.  (2)  Thompson  Falls: 
On  the  Clark  Fork  River  in  Sanders 
County,  Montana.  The  project  occupies 
Federal  lands  within  Lolo  National 
Forest.  (3)  Mystic  Lake:  On  West 
Rosebud  Creek  in  Stillwater  County, 
Montana.  The  project  occupies  federal 
lands  within  Custer  National  Forest. 

f.  Filed  Pinsuant  to:  Federal  Power 
Act,  16  U.S.C.  Section  801. 

g.  Applicant  Contacts:  For  MPC:  Mrr 
Michael  P.  Manion,  The  Montana  Power 
Company,  40  East  Broadway,  Butte,  MT 
59701  (406)  497-2456  and  Mr.  Nicholas 
W.  Pels,  Covington  &  Bvnling,  P.O.  Box 
7655,  201  Pennsylvania  Ave.,  NW, 
Washington,  DC  20044-7566  (202)  662- 
5648.  For  PPLM:  Mr.  Robert  W.  Burke, 
Jr.,  PP&L  Global,  Inc.,  11350  Random 
Hills  Road,  Fairfax,  VA  22030-6044 
(703)  293-2617  and  Mr.  David  R.  Poe, 
LeBoeuf,  Lamb,  Greene  &  MacRae,  LLP, 
1875  Connecticut  Ave.,  NW,  Suite  1200, 
Washington,  DC  20009-5728  (202)  986- 
8039. 

h.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  James 
Himter  at  (202)  219-2839,  or  e-mail 
address:  james.hunter@ferc.fed.us. 

i.  Deadline  for  filing  comments  and  or 
motions:  May  13, 1999. 


17658 


Federal  Register /Vol.  64,  No.  69 /Monday,  April  12,  1999 /Notices 


All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary,  Federal  Energy 
Regulatory  Commission  888  First  Street, 
NE,  Washington.  DC  20426. 

Please  include  the  project  numbers 
noted  in  item  b  above  on  any  comments 
or  motions  filed. 

j.  Description  of  Proposal:  Transfer  of 
the  licenses  for  these  projects  to  PPLM 
is  being  sought  in  connection  with 
PPLM's  purchase  of  certain  generation 
assets  from  MPC. 

The  transfer  application  was  filed 
within  five  years  of  the  expiration  of  the 
license  for  Project  No.  2188,  which  is 
the  subject  of  a  pending  relicense 
application.  In  Hydroelectric 
Relicensing  Regulations  Under  the 
Federal  Power  Act  (54  Fed.  Reg.  23,756; 
FERC  Stats,  and  Regs.,  Regs.  Preamble 
1986-1990  30,854  at  p.  31,437),  the 
Commission  declined  to  forbid  all 
license  transfers  during  the  last  five 
years  of  an  existing  license,  and  instead 
indicated  that  it  would  scrutinize  all 
such  transfer  requests  to  determine  if 
the  transfer's  primary  purpose  was  to 
give  the  transferee  an  advantage  in 
rehcensing  {id.  at  p.  31,438  n.  318).  The 
transfer  would  lead  to  the  substitution 
of  the  transferee  for  the  transferor  as  the 
applicant  in  the  relicensing  proceedings 
for  Project  No.  2188. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

1.  hidividuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
hitervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Conmiissions  Rules  may  become  a 
party  to  the  proceeding.  Any  conunents, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 


Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

•'RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MO'nON  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
conunents  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  any  agency  does  not  file 
comments  within  die  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-8972  Filed  4-9-99;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  Of  Amendment  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

April  6,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Amendment  to 
License. 

b.  project  No:  11243-016. 

c.  Date  Filed:  March  8,  1999. 

d.  Applicant:  Whitewater  Engineering 
Corp. 

e.  Name  of  Project:  Power  Creek. 

f.  Location:  On  Power  Creek,  near  the 
town  of  Cordova,  in  southeast  Alaska. 
The  project  is  located  entirely  on  Eyak 
River  on  Eyak  Lands,  a  native 
corporation,  and  is  adjacent  to  the 
Chugach  National  Forest. 

g.  Filed  Pursuant  to:  18  CFR  4.200. 

h.  Applicant  contact:  Thom  A.  Fisher, 
P.E.,  President,  Whitewater  Engineering 
Corp.,  625  Cornwall  Avenue, 
Bellingham,  WA  98225  (360)  738-9999. 


i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Animizziatta  Purchiaroni  at  (202)  219- 
3297,  or  e-mail  address:anumzziatta. 
purchironi@ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions :  May  13,1998. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
regulatory  commission,  888  First  Street, 
N.E.,  Washington.  D.C.  20426. 

Please  include  the  project  number 
(11243-016)  on  any  comments  or 
motions  filed. 

k.  Description  of  Amendment:  The 
licensee  proposes  to  reroute  the  project 
transmission  lien  from  the  authorized 
subterranean  route  to  an  imderwater 
routing  beneath  Eyak  Lake  near 
Cordova. 

The  line  has  not  yet  been  built  and 
the  change  does  not  involve  a  change  in 
the  project  boundary. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  F*ublic  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (Call  (202)  208-2222 
for  assistance).  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  should  so 
indicate  by  writing  to  the  Secretary  of 
the  Conunission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  conunents, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
doctiments  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
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provided  by  the  Coimnission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — ^Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  conmients  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-8973  Filed  4-9-99;  8:45  ami 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[ProjM:t  No.  137-002] 

Pacific  Gas  &  Electric  Company; 
Notice  of  Public  Meeting 

April  6,  1999. 

Take  notice  that  the  Commission  staff 
will  hold  a  public  meeting  with  Pacific 
Gas  &  Electric  Company  (PG&E)  the 
applicant  for  the  Mokelimme 
Hydroelectric  Project  No.  137,  the  U.S. 
Forest  Service,  and  other  interested 
parties  to  discuss  alternatives  for 
completing  the  processing  of  this 
relicense. 

The  project  is  located  on  the 
Mokelumne  River  in  Amador  and 
Calaveras  Counties,  California.  The 
meeting  will  be  held  on  Wednesday, 
May  5, 1999,  fi-om  10:00  a.m.  to  4:00 
p.m.  at  the  PG&E  offices,  2740  Gateway 
Oaks  Drive,  in  Sacramento,  California. 
Expected  participants  need  to  give  their 
names  to  David  MoUer  (PG&E)  at  (415) 
973-4696  so  that  they  can  get  through 
security.  All  interested  persons  are 
invited  to  attend  the  meeting. 

For  further  informaiton,  please 
contact  Robert  Bell  at  (202)  219-2806. 
David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-8971  Filed  4-9-99;  8:45  am] 

8ILUN6  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

April  7,  1999. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Simshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552B: 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  April  14, 1999, 10:00 
a.m. 

PLACE:  Room  2C,  888  First  Street,  N.E., 

Washington,  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

*Note — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INR>RMATION: 

David  P.  Boergers,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

Consent  Agenda — Hydro,  717th  Meeting — 
April  14, 1999;  Regular  Meeting  (10:00  ajn.) 

CAH-1. 

OMITTED 
CAH-2. 
DOCKET#  P-2213,  001,  Public  Utility 
District  No.  1  of  Cowlitz  County, 
Washington 
CAH-3. 

OMITTED 
CAH-4. 
DOCKET*  P-4715,  017,  FelU  Mills  Energy 
Partners,  L.P. 
CAH-5. 
DOCKET#  P-2042,  008,  Public  UUhty 
District  No.  1  of  Pend  Oreille  County, 
Washington 

Consent  Agenda — Electric 

CAE-1. 
DOCKET*  ER99-2175,  000,  New  England 
Power  Pool  and  ISO  New  England,  Inc. 
CAE-2. 
DOCKET*  ER99-994,  000,  Wisconsin 
Public  Service  Corporation 
CAE-3. 
DOCKET*  ER99-1550,  000, 
Interconnection,  L.L.C. 
CAE-4. 
DOCKET*  ER99-1875,  000, 
Niagara  Power  Company, 
CAE-5. 
DOCKET*  ER99-1829.  000,  Northeast 

Utilities  Service  Company 
OTHER#S  ER99-1936,  000,  PDI  New 
England,  Inc.  and  PDI  Canada,  Inc. 


,PJM 


,  Canadian 
,  Limited 


ER99-1940, 000,  Penobscot  Hydro,  LLC 
CAE-6. 
DOCKET*  ER99-1914,  000,  SCC-Ll,  L.L.C. 
OTHER*S  ER99-1915,  000.  SCC-L2,  L.L.C. 
ER99-1942,  000,  SCC-L3,  L.L.C. 
CAE-7. 
DOCKET*  ER99-1883,  000,  California 

Power  Exchange  Corporation 
CAE-8. 
DOCKET*  ER99-1964,  000,  Ocean  State 

Power  II 
OTHER*S  ER99-1965,  000,  Ocean  State 

Power 
CAE-9. 
DOCKET*  ER99-1913.  000,  Virginia 

Electric  and  Power  Company 
CAE-10. 
DOCKET*  OA97-24, 004,  Central  Power 

and  Light  Company,  West  Texas  Utilities 

Company  and  Southwestern  Electric 

Power  Company,  et  al. 
OTHER#S  ER9a-4611,  002,  Central  Power 

and  Light  Company,  West  Texas  Utilities 

Company  and  Southwestern  Electric 

Power  Company,  et  al. 
CAE-11. 
DOCKET*  OA97-163, 000  Mid-Continent 

Area  Power  Pool 
OTHER#S  EL97-53,  000,  Enron  Power 

Marketing,  Inc.  v.  Mid-Continent  Area 

Power  Pool 
EL98-76,  000.  Western  Resources,  Inc.  v. 

Mid-Continent  Area  Power  Pool 
ER96-1447.  001,  Mid-ConUnent  Area 

Power  Pool 
ER97-1162,  000,  Mid-Continent  Area 

Power  Pool 
OAg7-658,  000.  Mid-Continent  Area 

Power  Pool 
CAE-1 2. 
DOCKET*  EC99-1, 000.  Sierra  Pacific 

Power  Company  and  Nevada  Power 

Company 
OTHER*S  ER99-34,  000,  Sierra  Pacific 

Power  Company  and  Nevada  Power 

Company 
CAE-13. 
DOCKET*  ER98-1438,  002,  Midwest 

Independent  Transmission  System 

Operator,  Inc. 
OTHER*S  EC98-24, 002.  Cincinnati  Gas  & 

Electric  Company,  Commonwealth 

Edison  Company,  and  Commonwealth 

Edison  Company  of  Indiana,  et  al. 
CAE-14. 

DOCKET*  ER99-1663,  000,  Montaup 
,     Electric  Company 
CAE-15. 
DOCKET*  ER99-1855,  000,  Petitioning 

Distribution  Cooperatives 
CAE-1 6. 

OMITTED 
CAE-1 7. 
DOCKET*  TX94-4,  000,  Tex-La  Electric 

Cooperative  of  Texas,  Inc. 
OTHER*S  ER94-1385,  000.  West  Texas 

Utilities  Company 
ER94-1385,  001,  West  Texas  Utilities 

Company 
TX94-4,  001,  Tex-La  Electric  Cooperative 

of  Texas,  Inc. 
TX94-4, 002.  Tex-La  Electric  Cooperative 

of  Texas,  Inc. 
CAE-1 8. 
DOCKET  EC99-23,  001.  Bangor  Hydro- 
Electric  Company 
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OTHER#S  ER99-1166,  001.  Bangor  Hydro- 
Electric  Company 
CAE-19. 
DOCKET#  ER98-3220.  001.  Carolina  Power 
&  Light  Company 
CAE-20. 
DOCKETt  TX98-4,  001.  Prairieland 
Energy,  Inc. 
CAE-21. 
IXX:KET#  OA97-24,  003,  Central  Power 
and  Light  Company,  West  Texas  Utilities 
Company  and  Southwestern  Electric 
Power  Company,  et  al. 
OTHER#S  ER98-4609.  001,  Central  Power 
and  Light  Company,  West  Texas  Utilities 
Company  and  Southwestern  Electric 
Power  Company,  et  al. 
ER98-4611.  001,  Central  Power  and  Light 
Company,  West  Texas  Utilities  Company 
and  Southwestern  Electric  Power  • 
Company,  et  al. 
CAE-22. 
DOCKET#  RM87-3,  031,  Annual  Charges 
Under  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (CNG  Power 
Services) 
OTHER#S  RM87-3,  032,  Annual  Charges 
Under  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (Citizens 
Power  Sales) 
RM87-3  033,  Annual  Charges  Under  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (Phibro  Inc.) 
RM87-3,  034,  Annual  Charges  Under  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (Vitol  Gas  &  Electric  LLC) 
CAE-23. 
DOCKET*  EL91-29,  004,  Southern 

Company  Services,  Inc. 
OTHER#S  EL94-85.  002,  Southern 
Company  Services,  Inc. 
CAE-24. 
DOCKET*  ER99-35.  001,  Boston  Edison 
Company 
CAE-25. 

DOCKET*  EL99-10,  000,  Western  Systems 
Coordinating  Council 
CAE-26. 

DOCKET*  EL99-42,  000,  City  of  Las 
Cruces,  New  Mexico  v.  El  Paso,  Electric 
Company 
OTHER#S  EL99-10.  001,  City  of  Us 
Cruces,  New  Mexico  v.  El  Paso,  Electric 
Company 
CAE-27. 
DOCKET*  ER99-42,  000,  Montaup  Electric 
Power  Company  v.  El  Paso  Edison 
Company 
CAE-28. 
DOCKET*  ER97-3593,  000,  Sierra  Pacific 

Power  Company 
OTHER*S  ER97-4462,  000,  Sierra  Pacific 
Power  Company 

Consent  Agenda — Gas  and  Oil 

CAG-1. 

DOCKET*  PR99-4,  000,  Consumers  Energy 
Company 

OTHER#S  PR99-4,  001,  Consumers  Energy 
Company 
CAG-2. 

DOCKET*  IS99-144,  000,  SFPP,  L.P. 
CAG-3. 

OMITTED 
CAG-4. 

OMITTED 
CAG-5. 


DOCKET*  RP99-199,  002,  Panhandle 
Easter  Pipe  Line  Company 
CAG-6. 
DOCKET*  RP99-200,  002,  Tnmkline  Gas 
Company 
CAG-7. 
DOCKET*  RP91-203,  068,  Tennessee  Gas 

Pipeline  Company 
OTHER*S  RP92-132,  058,  Tennessee  Gas 

Pipeline  Company 
RP95-112,  025,  Tennessee  Gas  Pipeline 
Company 
CAG-8. 

OMITTED 
CAG-9. 

DOCKET*  RP95-197.  000, 
Transcontinental  Gas  Pipe  Line 
Corporation 
OTHER#s  RP97-71,  000,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-10. 
DOCKET*  MG99-5. 001,  Destin  Pipeline 
Company,  L.L.C. 
CAG-1 1. 
DOCKET*  MG99-12.  000,  Total  Peaking 
Services,  L.L.C. 
CAG-1 2. 
DOCKET*  MG99-13,  000,  Dynegy 
Midstream  Pipeline,  Inc. 
CAG-13. 

OMITTED 
CAG-14. 
DOCKET*  CP98-761,  000,  Viking  Gas 

Transmission  Company 
OTHER*s  CP99-140,  000,  Viking  Gas 
Transmission  Company 
CAG-15. 
DOCKET*  CP99-16, 000,  Dauphin  Island 

Gathering  Partners 
OTHER*s  CP99-18,  000,  Texas  Eastern 
Transmission  Corporation 
CAG-16. 

DOCKET*  CP99-82,  000,  Equitrans,  L.P. 
CAG-1 7. 
DOCKET*  CP97-26, 002,  Trunkline  LNG 
Company 
CAG-18. 

OMITTED 
CAG-19. 
DOCKET*  CP96-809,  008,  Maritimes  & 

Northeast  Pipeline,  L.L.C. 
OTHER*s  CP96-1 78 ,  008 ,  Maritimes  & 

Northeast  Pipeline,  L.L.C. 
OTHER*s  CP96-809,  007,  Maritimes  & 

Northeast  Pipeline,  L.L.C. 
OTHER*s  CP97-238,  008,  Maritimes  & 

Northeast  Pipeline,  L.L.C. 
OTHER#s  CP98-724,  000,  Maritimes  & 

Northeast  Pipeline,  L.L.C. 
OTHER#s  CP98-797,  000,  Maritimes  & 
Northeast  Pipeline,  L.L.C. 
CAG-20. 
DOCKET*  PL99-2,  000,  Anticipated 
Demand  for  Gas  in  the  Eastern  Half  of 
the  United  States 

Hydro  Agenda 

H-1. 
RESERVED 

Electric  Agenda 

E-1. 
RESERVED 

Oil  and  Gas  Agenda 
L 


PIPELINE  RATE  MATTERS 
PR-1. 
RESERVED 

n.  

PIPELINE  CERTIFICATE  MATTERS 
PC-1. 
RESERVED 

David  P.  Boergera, 

Secretary. 

[FR  Doc.  99-9229  Filed  4-8-99;  3:47  pm) 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6322-7] 

Agency  Information  Collection 
Activities:  Proposed  Coilection; 
Comment  Request;  Revision  of  the 
Information  Collection  Request  for  ttie 
National  Pretreatment  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  and/or  continuing 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB):  Information  Collection  Request 
for  the  National  Pretreatment  Program 
(40  CFR  part  403),  EPA  ICR  0002.08 
(expires  October  31, 1999),  OMB 
Control  Nimiber  2040-009.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  Jime  11.  1999. 
ADDRESSES:  Interested  persons  may 
obtain  a  copy  of  this  ICR  without  charge 
by  contacting  Jan  Marie  Pickrel,  Office 
of  Wastewater  Management  (4203),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460, 
telephone  niunber  (202)  26Q-7904,  E- 
mail  address  pickrel.jan@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Marie  Pickrel,  telephone  number  (202) 
260-7904,  facsimile  number  (202)  260- 
1460,  E-mail  address 
pickrel.jan@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  subject 
to  the  regulations  imder  40  CFR  part 
403,  including  private  industries.  State, 
local  and  Federal  governments. 

Title:  Revision  of  the  Information 
Collection  Request  for  the  National 
Pretreatment  Program  (40  CFR  part  403), 
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EPA  ICR  0002.08,  OMB  Control  Number 
2040-009.  Expiration  date  is  October  31, 
2002. 

Abstract  This  Information  Collection 
Request  (ICR)  caloilates  the  biirden  and 
costs  associated  with  managing  the 
National  Pretreatment  Program 
mandated  by  sections  402(a)  and  (b)  and 
307(b)  of  the  Clean  Water  Act.  This  ICR 
is  a  renewal  of  the  Revision  of  the 
Information  Collection  Request  for  the 
National  Pretreatment  Program  (OMB 
Control  No.  2040-009,  ICR  No.  0002.08). 

Management  of  the  pretreatment 
program  is  the  responsibility  of  the 
Office  of  Wastewater  Management 
(OWM)  in  the  Office  of  Water  (OW), 
Environmental  Protection  Agency 
(EPA).  The  Clean  Water  Act  requires 
EPA  to  develop  national  pretreatment 
standards  to  control  discharges  from 
Industrial  Users  (lUs)  into  Publicly 
Owned  Treatment  Works  (POTWs). 
These  standards  limit  the  level  of 
certain  pollutants  in  lU  wastewaters. 
EPA  administers  the  pretreatment 
program  through  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  program.  Under  the  NPDES 
permit  program,  EPA  may  approve  State 
or  individual  POTW  implementation  of 
the  pretreatment  standards  at  their 
respective  levels.  OWM  uses  the  data 
collected  imder  the  pretreatment 
program  to  monitor  and  enforce 
compliance  with  the  regulations,  as  well 
as  to  authorize  program  administration 
at  the  State  or  local  (POTW)  level.  The 
data  collected  from  lUs  includes  the 
mass,  frequency,  and  content  of  their 
discharges,  their  schedules  for  installing 
pretreatment  equipment,  and  actual  or 
anticipated  discharges  of  wastes  that 
violate  pretreatment  standards,  have  the 
potential  to  cause  problems  at  the 
POTW,  or  are  considered  hazardous 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  States  and 
POTWs  appljdng  for  approval  of 
pretreatment  programs  submit  data 
concerning  their  legal,  procedural,  and 
administrative  bases  for  establishing 
such  programs.  This  information  may 
include  surveys  of  lUs,  local  limits  for 
pollutant  concentration,  and  schedules 
for  completion  of  major  project 
requirements.  lUs  and  POTWs  submit 
written  reports.  These  data  may  then  be 
entered  into  the  NPDES  databases  by  the 
approved  State  or  EPA. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 


The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  bvu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(ill)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement  The  information 
collection  will  involve  an  estimated 
33,526  respondents  at  an  annual  cost  of 
$90,597,238  to  those  respondents.  The 
total  aimual  cost  to  both  respondents 
and  govenunent  (excluding  Federal 
government)  is  estimated  at 
$94,933,075.  The  annual  number  of 
responses  will  be  202,882  or  6.05 
responses  per  respondent  The  time 
required  for  a  response  ranges  from  15 
minutes  to  400  hours,  with  an  average 
response  time  of  6.538  hours.  An 
estimated  33,526  respondents  are 
required  to  keep  records  at  an  average 
annual  biu-den  of  6.853  hours  per  record 
keeper.  The  pretreatment  program  will 
entail  229,741  hours  of  record  keeping, 
1,326,402  hours  of  reporting,  and 
209,013  hours  for  governments  as  users 
of  the  data,  for  a  total  of  1,765,156 
burden  hours. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


Dated:  March  20. 1999. 
Michael  B.  Cook, 

Director,  Office  of  Wastewater  Management. 
(FR  Doc.  99-8947  Filed  4-9-99;  8:45  am] 
BUJNG  CODE  eSM-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6323-1] 

Agency  Ififormatlon  CollectkMi 
Activities 

AGENCY:  Environmental  I*rotection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  hi  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  and/or  continuing 
Information  Collection  Requests  (ICRs) 
to  the  Office  of  Management  and  Budget 
(OMB).  Before  submitting  the  ICRs  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collections 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  June  11, 1999. 
ADDRESSES:  U.S.  EPA,  Office  of 
Compliance,  401  M  Street  SW, 
Washington,  D.C.  20460,  Mail  code 
2223A. 

Interested  persons  may  obtain  a  copy 
of  the  ICR  without  charge  by  calling 
Sandy  Farmer  of  OPPE  at  (202)  260- 
2740  or  by  e-mail  at 
farmer.sandy@epamail.epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rafael  Sanchez,  United  States 
Environmental  Protection  Agency, 
Office  of  Enforcement  and  Compliance 
Assurance,  Office  of  Compliance, 
Manufacturing,  Energy  and 
Transportation  Division,  Energy  and 
Transportation  Branch  (2223A).  401  M 
Street,  S.W.  Telephone:  (202)  564-7028. 
Facsimile:  (202)  564-0050. 
SUPPLEMENTARY  INFORMATION:  Affected 
entities:  Entities  affected  by  this  action 
are  those  owners  and  operators  of 
benzene  storage  vessels  that  store 
benzene  having  a  specific  gravity  within 
the  range  of  specific  gravities  specified 
in  ASTM  D  836-84  for  hidustrial  Grade 
Benzene,  ASTM  D  835-85  for  Refined 
Benzene-535  and  ASTM  D  4734-87  for 
Refined  Benzene-545. 

Title:  NESHAP  for  Benzene  Emissions 
bora  Benzene  Storage  Vessels — 40  CFR 
part  61,  subpart  Y.  OMB  No.  2060-0185, 
Expiration  Date:  1/31/99. 

Abstract:  Respondents  are  all  owners 
or  operators  of  benzene  storage  vessels. 
It  is  estimated  that  126  existing  plants 
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are  subject  to  the  standard.  All  owners 
and  operators  of  new  or  reconstructed 
plants  would  also  have  to  respond. 

In  the  General  Provisions  of  40  CFR 
part  61  applicable  to  storage  vessels,  up 
to  four  separate  one-time-only  reports 
are  required  for  each  owner  or  operator: 
notification  of  construction  or 
reconstruction,  initial  source  report, 
notification  of  physical/operational 
changes,  notification  of  anticipated  and 
actual  startup.  The  initial  source  report 
is  the  only  one  of  these  reports  that 
would  be  required  from  existing  sources 
under  the  standard. 

Certain  records  and  reports  are 
necessary  to  assist  EPA  and  State 
agencies  to  which  enforcement  has  been 
delegated  in  determining  compliance 
with  the  standard. 

An  initial  emissions  test  is  not 
required  because  conducting  an 
emission  test  is  not  feasible.  Therefore, 
the  format  of  the  standard  is  that  of  an 
equipment  standard.  Owners  or 
operators  of  vessels  equipped  with  the 
specified  controls  are  required  to 
submit,  along  with  the  notifications 
required  by  the  General  Provisions,  a 
report  that  describes  the  control 
equipment  used  to  comply  with  the 
regulation.  Thereafter,  an  annual  visual 
inspection  is  required  of  the  primary 
seal  of  internal  floating  roof  vessels 
(IFR's)  (in  cases  where  no  secondary 
seal  is  present).  An  annual  seal  gap 
measurement  of  the  secondary  seal 
system  on  external  floating  roof  vessels 
(EFR's)  is  required.  The  following 
inspections  are  required  every  five 
years:  (1)  internal  inspection  of  seal 
system  on  IFR's  equipped  with  primary 
and  secondary  seals  in  situations  where 
the  owner  or  operator  has  decided  to 
forego  the  annual  visual  inspection;  and 
(2)  measurement  of  gaps  between  the 
tank  wall  and  primary  seal  on  EFR's.  An 
internal  inspection  in  which  the  tank  is 
emptied  and  degassed  is  required  at 
least  every  10  years  for  IFR's. 

Another  control  option  allowed  is  for 
owners  or  operators  to  equip  vessels 
with  closed-vent  systems  and  95- 
percent  efficient  control  devices.  It  is 
expected  that  very  few,  if  any,  vessels 
will  be  equipped  with  these  systems; 
however,  owners  or  operators  of  vessels 
witb  such  systems  are  required  to 
submit,  for  the  Administrator's 
approval,  an  operating  plan  describing 
system  design  specifications  and  an 
operation,  maintenance,  and  inspection 
plan  for  the  system.  In  the  event  the 
owner  or  operator  has  installed  a  flare, 
a  report  showing  compliance  with 
visible  emission  provisions  shall  be 
furnished  to  the  Administrator.  For 
closed-vent  systems  with  control 
devices,  quarterly  reports  are  required 


informing  the  Administrator  of  each 
occurrence  that  results  in  excess 
emissions.  Annual  reports  of  the  results 
of  these  inspections  and  seed  gap 
measiu'ements  are  required.  These 
reports  will  identify  each  storage  vessel 
that  is  determined  to  be  out  of 
compliance  with  the  standard,  the 
nature  of  the  defects,  and  the  date  the 
vessel  was  emptied  or  the  repair  was 
made.  The  owner  or  operator  will  keep 
copies  of  all  reports  and  records 
resulting  from  these  inspections  for  two 
years. 

The  owner  or  operator  of  each 
benzene  storage  vessel  will,  for  the  life 
of  the  source,  keep  readily  accessible 
records  showing  the  dimension  of  the 
vessel  and  an  analysis  showing  the 
capacity  of  the  storage  vessel.  For  each 
vessel  with  a  closed  vent  system  and  95- 
percent  efficient  control  device,  records 
of  the  operating  plan  will  be  kept  for  the 
life  of  the  control  device.  Records  of 
monitored  parameters  and  maintenance 
will  be  kept  for  two  years. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  niunber.  The  OMB  control 
nimibers  for  EPA's  regiUations  are  listed 
in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
conmients  to: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  functions  of  the 
agency,  including  whether  the  information 
will  have  practical  utility; 

(ii)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and  assumptions 
used; 

(iii)  enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

(iv)  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to  respond, 
including  tlirough  the  use  of  appropriate 
automated  electronic,  mechanical,  or  other 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Burden  Statement:  For  subpart  Y, 
EPA  estimated  the  nationwide 
annualized  cost  to  respondents  at  a 
$47,045/yrover  a  3-year  period.  The 
respondent  burden  is  estimated  at  1,545 
person-hours/jo'.  Respondent  costs  are 
estimated  based  on  a  cost  of  $14.50  per 
hour,  and  on  an  overhead  rate  of  110 
percent  (for  a  total  cost  per  hour  of 
$30.45).  The  annual  reporting  burden  is 
estimated  at  a  $39,372/yr  over  a  3-year 
period.  The  number  of  responses  per 
year  is  estimated  to  be  162.  The  number 
of  responses  per  respondent  is  estimated 
to  be  five.  The  total  annual  responses 


are  estimated  to  be  810.  The  number  of 
hours  per  response  per  year  is  estimated 
to  be  four.  These  estimates  include  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  April  2, 1999. 
John  B.  Rasnic, 

Director,  Manufacturing,  Energy  and 

Transportation,  Division,  Office  of 

Compliance. 

[FR  Doc.  99-9063  Filed  4-9-99;  8:45  am] 

BILUNO  CODE  6660-80-41 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6322-9] 

Agency  Information  Collection 
Activities:  SulMnission  for  OMB 
Review;  Comment  Request;  Reporting 
Requirements  Under  EPA's  Voluntary 
Aluminum  Industrial  Partnersliip— EPA 
ICR  No.  1867.01 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Reporting  Requirements 
Under  EPA's  Voluntary  Aluminum 
Industrial  Partnership— EPA  ICR  No. 
1867.01.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost. 
DATES:  Comments  must  be  submitted  on 
or  before  May  12,1 999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Sandy  Farmer  at  EPA  by  phone 
at  (202)  260-2740,  by  email  at 
farmer.sandy@epamail.epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1867.01. 
SUPPLEMENTARY  INFORMATION: 

Title:  Reporting  Requirements  Under 
EPA's  Voluntary  Aluminum  Industrial 
Partnership  (EPA  ICR  No.  1867.01).  This 
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is  a  new  collection.  As  such  there  is  no 
OMB  Control  No.  for  this  ICR. 

Abstract:  In  April  1993,  President 
Clinton  issued  the  Climate  Change 
Action  Plan,  which  establishes  the 
nation's  commitment  to  returning  U.S. 
greenhouse  gas  emissions  to  their  1990 
levels  by  the  year  2000.  EPA's  Vol\mtary 
AhiitiiTiiim  Industrial  Partnership 
(VAIP)  is  an  important  voluntary 
program  contributing  to  the  overall 
reduction  in  greenhouse  gas  emissions. 
This  program  focuses  on  reducing 
perfluorocarbon  (PFC)  emissions  from 
aluminum  smelting  operations.  The 
twelve  companies  that  have  joined  the 
VAIP  have  cumulatively  committed  to 
reduce  their  PFC  emissions  45  percent 
from  1990  levels  by  the  year  2000.  PFCs 
are  very  potent  greenhouse  gases  that 
are  persistent  in  the  atmosphere  and 
have  a  high  global  warming  potential. 
The  VAIP,  along  with  Energy  Star 
Buildings  and  Green  Lights,  Energy  Star 
Labeling,  and  other  EPA  programs  is  a 
voluntary  program  aimed  at  preventing 
pollution  rather  than  controlling  it  after 
its  creation.  All  of  these  programs  focus 
on  greenhouse  gas  emissions. 

EPA  has  developed  this  ICR  to  obtain 
authorization  to  collect  information 
from  companies  participating  in  the 
VAIP.  Companies  that  join  the  VAIP 
voluntarily  agree  to  the  following: 
designating  a  VAIP  liaison;  imdertaking 
technically  feasible  and  cost-effective 
actions  to  reduce  PFC  emissions;  and 
reporting  to  EPA,  on  an  annual  basis, 
the  success  of  such  actions.  The 
information  contained  in  the  annual 
reports  of  the  companies  that  join  the 
VAIP  may  be  considered  confidential 
business  information  and  is  maintained 
as  such.  EPA  uses  the  data  obtained 
from  the  companies  to  assess  the 
success  of  the  program  in  achieving  its 
goals. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  ciurentiy  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Fed«-al  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  18, 1998  (63  FR  49909);  no 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  321.13  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 


time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  re3pond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Aluminum  companies. 

Estimated  Number  of  Respondents: 
12. 

Frequency  of  Response:  One  per 
respondent  per  year. 

Estimated  Total  Annual  Hour  Burden: 
1,866  hours. 

Estimated  Total  Ann  ual  Labor  Cost 
Burden:  $208,889. 

Estimated  Total  Annual  Operatirtg 
and  Maintenance  Cost  Burden:  $17,509. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  tiirough 
the  use  of  automated  collection 
techniques  to  the  followinig  addresses. 
Please  refer  to  EPA  ICR  No.  1867.01  in 
any  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Office  of  Policy, 

Regulatory  Information  Division 

(2137),  401  M  Street.  SW, 

Washington,  DC  20460;  and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA.  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  April  IS,  1999. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  99-8951  Filed  4-9-99;  8:45  amj 
BHJJNQ  CODE  aaiO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6323-2] 

Regulatory  Reinvention  (XL)  Pilot 
Prefects 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  the 
Project  XL  Proposed  Final  fttjject 
Agreement:  Exxon  Fairmont  Coke 
Works  Superfund  Site  Clean-up. 

SUMMARY:  EPA  is  requesting  comments 
on  a  proposed  Project  XL  Final  Project 


Agreement  (FPA)  for  Exxon  Company, 
U.S.A.  (hereafter  "Exxon").  The  FPA  is 
a  voluntary  agreement  developed 
collaboratively  by  Exxon,  the  West 
Virginia  Division  of  Environmental 
Protection  (WVDEP),  the  Fairmont 
Community  Liaison  Panel  (FCLP)  and 
EPA.  Project  XL,  announced  in  the 
Federal  Register  on  May  23, 1995  (60 
FR  27282),  gives  regulated  entities  the 
flexibility  to  develop  alternative 
strategies  that  will  replace  or  modify 
specific  regulatory  or  procedural 
requirements  on  the  condition  that  they 
produce  greater  environmental  benefits. 
EPA  has  set  a  goal  of  implementing  fifty 
XL  projects  imdertaken  in  full 
partnership  with  the  states. 

The  dralt  FPA  presents  an  alternative 
strategy  for  clean-up  of  the  Sharon  Steel 
Fairmont  ColiLe  Works  Superfund  Site 
located  in  Fairmont.  WV.  The  Site  was 
placed  on  the  National  Priorities  List 
(NPL)  by  EPA  under  the  Superfund 
clean-up  program  on  December  23, 
1996.  Exxon  is  the  only  Potentially 
Responsible  Party  (PRP)  working  with 
the  EPA  and  WVDEP  to  clean  up  the 
Site. 

In  the  draft  FPA,  Exxon  proposes  that 
changes  to  the  traditional  Superfund 
clean-up  process  be  made  in  (a)  the 
regulatory  approach  used  to  characterize 
and  clean-up  the  site,  (b)  risk 
assessment,  (c)  the  management  of 
onsite  landfills  (designation  of  an  "Area 
of  Contamination"),  (d)  mitigation 
requirements  for  EPA-created  wetiands 
onsite,  (e)  the  commercial/industrial 
redevelopment  of  the  Site,  (f)  the 
stakeholder/community  involvement 
process,  (g)  reduction  of  paperwork,  (h) 
quality  assiuance  and  (i)  the  support  of 
regulatory  involvement.  Mechanisms  for 
the  implementation  of  these  proposed 
changes,  which  represent  the  regulatory 
flexibilities  being  requested,  are  also 
presented. 

DATES:  The  period  for  submission  of 
comments  ends  on  May  12, 1999. 
ADDRESSEES:  All  comments  on  the 
proposed  Final  Project  Agreement 
should  be  sent  to:  Melissa  Whittington, 
U.S.  EPA,  Region  m,  1650  Arch  Street 
(3HS23),  Philadelphia,  PA  19103.  or 
John  DuPree,  U.S.  EPA.  Room  M3802 
(1802),  401  M  Street,  SW,  Washington, 
DC  20460.  Comments  may  also  be  faxed 
to  Ms.  Whittington  at  (215)  814-3002  or 
Mr.  DuPree  (202)  260-3125.  Conunents 
may  also  be  received  via  electronic  mail 
sent  to:  whittington.melissa@epa.gov  or 
duprec.john@epa.gov. 
FOR  FURTHER  INFORMATKW  CONTACT:  To 
obtain  a  copy  of  the  proposed  Final 
Project  Agreement  or  Fact  Sheet, 
contact:  Melissa  Whittington,  U.S.  EPA, 
Region  III,  1650  Arch  Stieet  (3HS23), 
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Philadelphia,  PA  19103,  or  John  DuPree, 
U.S.  EPA,  401  M  Street  SW  Room 
M3802  (1802),  Washington  DC  20460. 
The  FPA  and  related  documents  are  also 
available  via  the  Internet  at  the 
following  location:  http://www.epa.gov/ 
ProjectXL.  In  addition,  public  files  on 
the  project,  including  the  FPA,  are 
located  at  Marion  Cktunty  Library,  321 
Monroe  Street,  Fairmont,  WV  26554, 
(304)  366-1210.  Questions  to  EPA 
regarding  the  documents  can  be  directed 
to  Melissa  Whittington  at  (215)  814- 
3225  or  John  DnPree  at  (202)  260-4468. 
To  be  included  on  the  Exxon  Project  XL 
mailing  list  about  futvu^  public 
meetings,  XL  progress  reports  and  other 
mailings  from  Exxon  on  the  XL  project, 
contact  Art  Chin  at  (908)  474-7295, 
Exxon  Company,  U.S.A.,  P.O.  Box  728, 
Linden,  NJ  07036.  For  information  on 
all  other  aspects  of  the  XL  Program 
contact  Christopher  Knopes  at  the 
following  address:  Office  of 
Reinvention,  United  States 
Environmental  Protection  Agency,  401 
M  Street,  SW  Room  M3802  (Mail  Code 
1802),  Washington,  DC  20460. 
Additional  information  on  Project  XL, 
including  documents  referenced  in  this 
notice,  other  EPA  policy  docimients 
related  to  Project  XL,  regional  XL 
contacts,  application  information,  and 
descriptions  of  existing  XL  projects  and 
proposals,  is  available  via  the  Internet  at 
http://www.epa.gov/ProjectXL. 

Dated:  April  2, 1999. 
Lisa  Lund, 

Deputy  Associate  Administrator,  Office  of 
Reinvention. 
[FR  Doc.  99-9064  Filed  4-9-99;  8:45  am] 

BKUNG  COOE  6SeO-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6322-6] 

Atlantic  Wood  Industries,  Inc. 
Superfund  Site  CERCLA  f  122(h) 
Administrative  Settlement;  Notice  of 
Proposed  Administrative  Settlement 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  Amended  by  the  Superfund 
Amendments  and  Reauttwrizatlon  Act 

agency:  Environmental  Protection 

Agency. 

ACTKW:  Notice;  request  for  public 

conunent. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  (CERCLA).  42  U.S.C. 


9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  cost  recovery 
settlement  concerning  the  Atlantic 
Wood  Industries,  Inc.  Superfund  Site, 
Portsmouth,  Virginia  (Proposed 
Settlement).  The  Proposed  Settlement 
with  Atlantic  Wood  Industries,  Inc.  and 
the  United  States  Department  of  the 
Navy  (Settling  Parties)  has  been 
approved  by  the  Attorney  General,  or 
her  designee,  of  the  United  States 
Department  of  Justice.  The  Proposed 
Settlement  was  signed  by  the  Regional 
Administrator  of  tiie  U.S. 
Environmental  Protection  Agency 
(EPA),  Region  III,  on  April  1, 1999, 
pursuant  to  section  122(h)  of  CERCLA, 
42  U.S.C.  9622(h),  and  is  subject  to 
review  by  the  public  pursuant  to  this 
dociunent. 

The  Proposed  Settlement  resolves 
EPA's  claim  for  past  response  costs 
under  section  107  of  CERCLA,  42  U.S.C. 
9607,  against  the  Settling  Parties,  and 
requires  the  Settling  Parties  to  pay  to  the 
EPA  Hazardous  Substance  Superfund 
$864,000  in  reimbursement  of  Past 
Response  Costs,  which  had  totaled 
1,133,287.51.  This  sum  includes 
$700,000  reimbursement  for  Removal 
and  RI/FS  Oversight/Response  Costs 
and  $164,000  reimbursement  for  other 
non-oversight  response  costs.  Atlantic 
Wood  Industries,  Inc.  and  the  Navy 
have  agreed  among  themselves  that  they 
will  each  pay  50%  of  the  $864,000. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  document,  EPA 
will  receive  written  conunents  relating 
to  the  proposed  settlement.  EPA  will 
consider  all  comments  received  and 
may  withdraw  or  withhold  consent  to 
the  proposed  settlement  if  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  EPA's 
response  to  any  written  conmients 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  PA  19103. 
DATES:  Comments  must  be  provided  on 
or  before  May  12, 1999. 
ADDRESSES:  The  proposed  settlement 
agreement  is  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  ID,  1650 
Arch  Street,  Philadelphia,  PA  19103.  A 
copy  of  the  proposed  settlement 
agreement  may  be  obtained  from 
Suzanne  Canning,  Regional  Docket 
Clerk  (3RC00),  U.S.  Environmental 
Protection  Agency,  1650  Arch  Street, 
Philadelphia,  PA  19103;  telephone 
number  (215)  814-2476.  Comments 
should  reference  the  "Atlantic  Wood 
Industries,  Inc.  Superfund  Site"  and 


"EPA  Docket  No.  m-98-014-DC"  and 
should  be  forwarded  to  Suzanne 
Canning  at  the  above  address. 
FOR  FURTHER  WifOimATtOH  CONTACT: 
Charles  Hayden  (3RC44),  (215)  814- 
2668,  U.S.  Environmental  Protection 
Agency,  1650  Arch  Street,  Philadelphia, 
Pennsylvania  19103. 

Dated:  April  1, 1999. 
Thomas  Vohaggio, 

Acting  Regional  Administrator,  Region  ID. 
[FR  Doc.  9»-6948  Filed  4-9-99;  8:45  am] 

BRIINQ  COOE  6S40-60-P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DEPARTMENT  OF  LABOR 

Coordination  of  Functions; 
Memorandum  of  Understanding 

AGENaES:  Equal  Employment 
Opportimity  Commission  and 
Department  of  Labor. 
ACTION:  Final  notice. 

SUMMARY:  the  Equal  Employment 
Opportunity  Commission  (EEOC)  and 
the  Department  of  Labor  (DOL),  Office 
of  Federal  Contract  Compliance 
Programs  (OFCCP)  have  adopted  final 
revisions  to  their  1981  Memorandum  of 
Understanding,  originally  published  at 
46  FR  7435,  Jan.  23, 1981.  The  revisions 
include  updated  charge  processing 
procedures  to  increase  coordination  and 
efficiency  and  to  minimize  duplication 
in  the  agencies'  overlapping  EEO 
enforcement  activities.  Modeled  on  the 
1992  joint  rule  for  processing  disability 
complaints  under  Section  503  of  the 
Rehabilitation  Act  and  Title  I  of  the 
Americans  with  Disabilities  Act,  the 
revisions  authorize  OFCCP  to  act  as 
EEOC's  agent  to  process  and  resolve  the 
Title  vn  component  of  complaints/ 
charges  dual  filed  with  OFCCP  under 
Executive  Order  11246,  as  amended, 
and  Title  Vn  of  the  Qvil  Rights  Act  of 
1964,  as  amended.  The  revisions  also 
add  a  paragraph  to  address  Title  VII's 
confidentiali^'  requirements.  Additional 
minor  changes  have  been  made  to 
update  other  sections  of  the  1981 
agreement,  such  as  changes  in  the  titles 
of  agency  officials. 
EFFECTIVE  DATE:  April  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  R.  Miaskoff,  Assistant  Legal 
Counsel  For  Coordination,  Equal 
Employment  Opportunity  Commission, 
(202)  663-4639  (voice),  202-663-7026 
(TTY);  or  James  I.  Melvin,  Director, 
Division  of  Policy,  Plaiuiing,  and 
Program  Development,  Office  of  Federal 
Contract  Compliance  Programs. 
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Department  of  Labor,  (202)  693-0102 
(voice),  (202)  693-1308  (TTY). 
SUPPLEMENTARY  INFORMATION:  The 
revised  Memorandum  of  Understanding 
(MOD)  sets  forth  complaint  processing 
and  information  sharing  procedures,  as 
did  the  original  1981  MOU,  to 
coordinate  enforcement  efforts  under 
Executive  Order  11246  and  Title  VII. 
The  revised  MOU  retains  the  same 
general  division  of  labor  between  the 
agencies  as  set  forth  in  the  1981 
agreement  regarding  Executive  Order 
11246  complaints  filed  with  OFCCP. 
OFCCP  will  normally  refer  dual-filed 
complaints/charges  of  an  individual 
natiu«  to  EEOC  for  processing,  and  will 
normally  retain  systemic  or  class  dual- 
filed  complaints/charges.  The  revised 
MOU  authorizes  OFCCP  to  act  as 
EEOC's  agent  in  processing  and 
resolving  the  Title  VII  component  of 
dual-filed  complaints/charges  that 
OFCCP  retains  under  the  agreement. 

The  agencies  published  a  proposed 
notice  on  December  14, 1998,  at  63  FR 
68764,  inviting  public  comment  on  the 
proposed  changes  to  the  1981  MOU's 
charge  processing  provisions  and  the 
proposed  new  paragraph  addressing 
Title  Vn's  confidentiality  requirements. 

The  agencies  received  27  comments 
firom  a  variety  of  stakeholders.  Many  of 
the  commenters  endorsed  the  proposed 
changes  as  steps  that  would  strengthen 
EEO  enforcement  and  increase  the 
agencies'  efiBciency  and  e£Fectiveness. 
One  commenter  criticized  the  proposed 
revisions  on  the  grounds  that  they  are 
an  unauthorized  expansion  of  OFCCP 's 
powers.  Another  commenter  challenged 
the  general  distribution  of 
responsibilities  between  the  agencies  for 
systemic  and  class  claims.  Set  out  below 
are  specific  points  and  suggestions  for 
changes  raised  by  various  commenters 
and  the  agencies'  response. 

Numerous  commenters  recommended 
broadening  the  scope  of  the  MOU  to 
authorize  OFCCP  to  act  as  EEOC's  agent 
in  the  course  of  OFCCP  compliance 
reviews,  in  the  interests  of  further 
maximizing  the  efficiency  and 
effectiveness  of  the  agencies' 
enforcement  efforts.  Three  commenters 
opposed  this  view,  and  two  commenters 
asked  that  the  MOU  explicitly  provide 
that  OFCCP's  authority  to  act  as  EEOC's 
agent  is  limited  to  complaints  and 
charges  and  does  not  extend  to 
compliance  reviews.  An  agency  can 
delegate  no  more  authority  than  it  has. 
Because  EEOC's  enforcement  authority 
xmder  Title  VII  is  premised  on  the 
receipt  of  charges,  there  can  be  no 
delegation  to  OFCCP  when  there  is  no 
charge/complaint.  Therefore,  the  revised 
MOU  retains  the  language  published  in 


the  proposed  notice  stating  that  OFCCP 
is  authorized  to  act  as  EECX]'s  agent 
only  with  respect  to  the  Title  VII 
component  of  complaints  or  charges 
filed  with,  and  retained  by,  OFCCP 
pursuant  to  paragraph  7  of  the  MOU. 

Nimierous  commenters  recommended 
that  the  agencies  consider  the 
complaint's  preference  when  requesting 
deviation  from  the  MOU's  normal 
charge  referral  procedures.  Normally, 
OFCCP  retains  systemic  or  class  claims 
and  refers  individual  claims  to  EEOC. 
However,  EEOC  may  request  referral  of 
systemic  or  class  claims  and  OFCCP 
may  request  retention  of  individual 
claims,  in  appropriate  cases.  It  is  not 
necessary  to  consult  with  the 
complainant  when  OFCCP  requests 
retention  of  an  individual  claim,  given 
that  the  complaint/charge  was  filed  with 
OFCCP  in  the  first  instance.  When 
EEOC  requests  referral  of  systemic  or 
class  claims,  it  will  consult  with  the 
charging  party  when  appropriate  and 
practical  to  do  so.  In  any  instance  of 
charge  referral  under  the  MOU,  OFCCP 
will  continue  to  notify  the  complainant/ 
charging  party  that  her/his  charge  has 
been  referred  to  the  EEOC  for 
processing. 

Two  commenters  focused  on  the 
standards  to  be  used  by  OFCCP  when  it 
processes  Title  VII  claims  pursuant  to 
the  MOU.  The  commenters  mistakenly 
believed  that  the  revised  MOU  omits 
language  in  the  1981  MOU  that 
addressed  the  agencies'  use  of 
consistent  interned  enforcement 
standards  and  procedures.  This 
language  has  not  been  omitted;  it  is 
included  in  its  entirety  as  paragraph  9 
in  the  revised  MOU.  One  of  the 
commenters  remarked,  in  partioilar, 
that,  in  conciliating  Title  VH  claims, 
OFCCP  should  follow  EEOC's  remedies 
policy,  under  which  cases  may  be 
settled  for  "substantial"  rather  than 
"full"  relief.  This  concern  is  addressed 
both  by  paragraph  9  of  the  revised  MOU 
and,  more  explicitly,  by  language  in 
paragraph  7  explaining  that  OFCCP's 
efforts  to  obtain  relief  in  Title  VII  claims 
shall  be  "consistent  with  EEOC's 
standards  for  remedies."  More 
generally,  the  two  commenters 
emphasized  that  OFCCP  should  adhere 
to  Tiile  Vn  law  on  liability  and  damages 
when  processing  Title  VII  claims  as 
EEOC's  agent.  "This  is  consistent  with 
the  agencies'  intent  and  the  new  MOU's 
delegation  of  authority,  and  we  have 
therefore  added  a  provision  to  this  effect 
in  the  new  MOU. 

One  commenter  recommended  that 
systemic  or  class  Title  VII  claims  in 
complaints  filed  with  OFCCP  be 
referred  to  EEOC  in  the  first  instance. 
The  commenter  argued  that  OFCCP 


should  pursue  only  those  systemic  or 
class  claims  that  EEOC  has  decided  not 
to  pursue.  The  division  of  labor  between 
the  agencies  as  contemplated  by  the 
revised  MOU  is  a  long-standing 
arrangement  that,  in  the  agencies' 
experience,  has  been  and  remains  an 
effective  means  of  coordinating 
enforcement  functions.  Since  adoption 
of  the  1981  MOU,  OFCCP  has  retained 
systemic  or  class  claims,  with  allowance 
for  EEOC  to  request  referral  of  these 
claims  in  appropriate  cases.  OFCCP  is 
well-suited  to  process  systemic  and 
class  claims  given  its  thirty-plus  years  of 
systemic  enforcement  experience. 

Two  commenters  opposed  the  revised 
MOU  on  the  belief  that  it  is  an 
unauthorized  expansion  of  OFCCP's 
powers.  One  commenter  assiuned  that 
OFCCP  will  act  as  EEOC's  agent  in 
OFCCP  compliance  reviews  which,  for 
the  reasons  discussed  above,  will  not  be 
the  case.  The  other  commenter  argued 
that  the  decision  whether  to  delegate 
authority  to  OFCCP  to  investigate  and 
seek  damages  in  individual  Title  VII 
charges  should  be  left  to  Congress.  The 
revised  MOU's  delegation  of  authority 
to  OFCCP  to  process  and  resolve  the 
Title  vn  component  of  certain  charges/ 
complaints  is  consistent  with  EEOC's 
authority  under  Title  VU  and  Executive 
Order  12067  to  implement  agreements 
and  procedures  that  minimize 
duplication  and  maximize  efficiency 
and  coordination  in  EEO  compliance 
and  enforcement. 

New  paragraph  8  of  the  MOU 
addressed  the  application  of  Title  VII's 
confidentiality  provisions  to  OFCCP's 
receipt  of  certain  information.  After 
consideration  by  the  agencies,  the  text 
of  subparagraphs  8(a)  and  8(b)  of  the 
MOU,  as  published  in  the  proposed 
notice,  has  been  revised  to  add 
references  to  the  confidentiality 
provisions  of  the  Trade  Secrets  Act  and 
the  Privacy  Act,  in  addition  to  Title  Vn. 

The  text  of  new  paragraphs  7  and  8 
of  the  MOU  is  set  out  below.  The  entire 
text  of  the  MOU  is  included  as  an 
Appendix.  It  is  also  available  on  EEOC's 
Home  Page  at  www.eeoc.gov,  and  on 
DOL's  Employment  Standards 
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Administration  Home  Page  at 

vsrww.dol.gov/dol/esa. 

Ida  L.  Castro, 

Chairwoman,  Equal  Employment  Opportunity 

Commission. 

Alexis  M.  Herman, 

Secretary  of  Labor. 

Bernard  E.  Anderson, 

Assistant  Secretary,  Employment  Standards 

Administration. 

Shirley  J.  Wilcher, 

Deputy  Assistant  Secretary  for  Federal 

Contract  Compliance. 

New  Paragraphs  7  and  8  of  the 
Memorandum  of  Understanding 

7.  Processing  of  Complaints  Filed  With 
OFCCP 

(a)  Ehifil-Filed  Complaints/Charges — 
Complaints  of  employment 
discrimination  filed  with  OFCCP  imder 
Executive  Order  11246  will  be 
considered  charges  simultaneously  filed 
under  Title  VII  whenever  the 
complaints  also  fall  within  the 
jmisdiction  of  Title  VII.  For  the  purpose 
of  determining  the  timeliness  of  such  a 
charge,  which  will  be  considered  dual 
filed  imder  this  paragraph,  the  date  the 
matter  was  received  by  OFCCP  shall  be 
deemed  to  be  the  date  it  was  received 
by  EEOC. 

(b)  Systemic  or  Class  Allegations — 
OFCCP  will  retain,  investigate,  and 
resolve  allegations  of  discrimination  of 
a  systemic  or  class  nature  on  the  basis 
of  race,  color,  religion,  sex,  or  national 
origin,  over  which  it  has  jurisdiction. 
OFCCP  shall  promptly  notify  EEOC's 
Director,  Office  of  Field  Programs,  of 
OFCCP's  receipt  of  complaints/charges 
that  include  such  allegations,  by 
forwarding  a  copy  of  the  complaint/ 
charge  (and  third  party  certificate,  if 
any).  In  addition,  OFCCP  shall  make 
available  to  EEOC,  upon  request, 
information  obtained  in  the 
investigation  and  processing  of  such 
allegations,  pursuant  to  paragraphs  1 
and  6(b]  herein.  In  appropriate  cases, 
may  request  that  it  be  referred  systemic 
or  class  allegations  under  Title  VII  so  as 
to  avoid  duplication  and  assure  effective 
law  enforcement. 

(c)  Individual  Allegations— OFCCP 
will  refer  to  the  appropriate  EEOC  field 
office  allegations  of  discrimination  of  an 
individual  nature  on  the  basis  of  race, 
color,  religion,  sex,  or  national  origin  in 
dual  filed  complaints/charges.  In 
appropriate  cases  OFCCP  may  request 
that  it  retain  such  allegations  so  as  to 
avoid  duplication  and  assure  effective 
law  enforcement. 

(d)  Appointment  of  OFCCP  as  EEOC's 
Agent— OFCCP  will  act  as  EEOC's  agent 
for  the  purposes  of  receiving, 
investigating,  and  processing  the  Title 


Vn  component  of  complaints/charges 
that  it  retains  under  this  paragraph. 
OFCCP  shall  investigate  and  process 
such  dual  filed  complaints/charges  as 
set  forth  in  this  subparagraph,  and  in  a 
manner  consistent  with  Tide  VII 
principles  on  liability  and  damages. 

(1)  Notice  of  Receipt  of  Complaint/ 
Charge — Within  ten  days  of  receipt  of 
the  complaint/charge,  OFCCP  shall 
notify  the  contractor/respondent  that  it 
has  received  a  charge  of  employment 
discrimination  under  Executive  Order 
11246  and  Title  Vn.  This  notification 
shall  state  the  date,  place,  and 
circumstances  of  the  alleged  imlawful 
emplojrment  practice{s). 

(2)  Fair  Employment  Practice  Agency 
Deferral  Perios — ^Pursuant  to  work- 
sharing  agreements  between  EEOC  and 
state  and  local  agencies  designated  as 
fair  employment  practice  agencies,  the 
deferral  for  dual  filed  Title  VII  charges 
that  OFCCP  received  will  be  waived. 

(3)  Not  Reasonable  Cause  Findings — 
If  the  OFCCP  investigation  of  a  dual 
filed  complaint/charge  results  in  a  not 
reasonable  cause  finding  under  Title 
vn,  OFCCP  will  issue  a  Title  VII 
dismissal  and  notice  of  right-to-sue. 
OFCCP  will  close  the  Title  VII 
component  of  the  complaint/charge  and 
promptly  notify  EEOC's  Director,  Office 
of  Field  Programs,  of  the  closure. 

(4)  Reasonable  Cause  Findings — 
(i)  Successful  Conciliation—If  the 

OFCCP  investigation  of  a  dual  filed 
complaint/charge  results  in  a  reasonable 
cause  finding  under  Tide  VII,  OFCCP 
will  issue  a  reasonable  cause  finding 
under  Tide  Vn.  OFCCP  will  attempt 
conciliation  to  obtain  relief,  consistent 
with  EEOC's  standards  for  remedies,  for 
all  aggrieved  persons  covered  by  the 
Tide  vn  charge.  If  conciliation  is 
successful,  the  conciliation  agreement 
will  state  that  the  complaint/charging 
party  agrees  to  waive  the  right  to  pursue 
the  subject  issues  further  under  Tide 
vn.  OFCCP  will  close  the  Tide  VH 
component  of  the  complaint/charge,  and 
promptly  notify  EEOC's  Director,  Office 
of  Field  Programs,  of  the  closiu-e. 

(ii)  Unsuccessful  Conciliation — When 
conciliation  is  not  successful,  the 
Executive  Order  11246  component  of 
the  complaint/charge  will  be  considered 
for  further  OFCCP  processing  consistent 
with  OFCCP's  usual  procedures.  At  the 
conclusion  of  OFCCP  processing, 
OFCCP  shall  ti-ansmit  the  Tide  VH 
charge  component  to  EEOC  for  any 
action  EEOC  deems  appropriate.  If 
EEOC  declines  to  pursue  further  action, 
EEOC  wiU  close  the  Tide  VH  charge  and 
issue  a  notice  of  right-to-sue. 

(5)  Issuance  of  Notice  of  Right-to-Sue 
Upon  Request — Consistent  with  the 
Tide  vn  procedures  set  forth  at  29  CFR 


1601.28,  after  180  days  from  the  date  the 
complaint/charge  was  filed,  OFCCP 
shall  prompdy  issue  upon  request  a 
notice  of  right-to-sue  on  the  Tide  VH 
component  of  a  complaint/charge  that  it 
retains.  Issuance  of  a  notice  of  right-to- 
sue  shall  terminate  further  OFCCP 
processing  of  the  Tide  VH  component  of 
the  complaint/charge  unless  it  is 
determined  at  that  time  or  at  a  later  time 
that  it  would  effectuate  the  purposes  of 
Tide  vn  to  further  process  the  Title  VH 
component  of  the  complaint/charge. 
(6)  Subsequent  Attempts  to  File  an 
EEOC  Charge  Covering  the  Same  Facts 
and  Issues — If  an  individual  who  has 
already  filed  an  OFCCP  complaint/ 
charge  that  is  deemed  dual  filed  under 
Tide  vn  subsequendy  files  a  Tide  VH 
charge  v«th  EEOC  covering  the  same 
facts  and  issues,  EEOC  wiU  forward  the 
charge  to  OFCCP  for  consolidated 
processing. 

8.  Confidentiality 

(a)  When  EEOC  provides  information 
to  OFCCP,  then  the  confidentiality 
requirements  of  sections  706(b)  and 
709(e)  of  Tide  VH  of  die  Civil  Rights  Act 
of  1964  apply  to  that  information.  When 
OFCCP  receives  the  same  information 
from  a  source  independent  of  EEOC,  the 
preceding  sentence  does  not  preclude 
disclosure  of  the  information  received 
from  the  independent  source.  However, 
OFCCP  will  also  observe  any 
confidentiality  requirements  imposed 
on  such  information  by  the  Trade 
Secrets  Act  or  the  Privacy  Act. 

(b)  When  OFCCP  obtains  information 
from  its  receipt,  investigation,  and 
processing  of  the  Tide  VH  component  of 
a  dual  filed  charge,  or  when  OFCCP 
creates  documents  that  exclusively 
concern  the  Title  VU  component  of  a 
dual  filed  charge,  OFCCP  will  observe 
any  confidentiality  requirements 
imposed  on  such  information  by  the 
Trade  Secrets  Act,  the  Privacy  Act,  and 
sections  706(b)  and  709(e)  of  Tide  VH  of 
the  Civil  Rights  Act  of  1964. 

(c)  Questions  concerning 
confidentiality  under  Title  VII  shall  be 
directed  to  EEOC's  Deputy  Legal 
Coimsel  for  Legal  Services,  Office  of 
Legal  Counsel. 

(d)  Questions  concerning 
confidentiality  imder  Executive  Order 
11246,  as  amended,  or  38  U.S.C.  4212 
(Section  402  of  VEVRAA)  shall  be 
directed  to  OFCCP,  Director,  Division  of 
Program  Operations. 

Appendix:  Memorandum  of 
Understanding 

This  Memorandum  of  Understanding 
(MOU)  between  the  U.S.  Department  of  Labor 
(DOL)  and  the  Equal  Employment 
Opportunity  Commission  (EECXD)  is  being 
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implemented  to  further  the  objectives  of 
Congress  under  Section  715  of  title  VII  of  the 
Civil  Rights  Act  of  1964,  as  amended  by  the 
Equal  Employment  Opportunity  Act  of  1972; 
of  Executive  Order  12067,  43  FR  28967;  and 
Section  6  of  Reorganization  Plan  No.  1  of 
1978  (43  FR  19807).  These  objectives  are  to 
develop  and  implement  agreements,  policies 
and  practices  designed  to  maximize  effort, 
promote  efficiency,  and  eliminate  conflict, 
completion,  duplication  and  inconsistency 
among  the  operations,  functions  and 
jurisdictions  of  the  parties  to  the  MOU. 
The  parties  to  this  MOU  agree  as  follows: 

1.  The  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP),  Employment 
Standards  Administration  (ESA),  DOL  shall 
make  available  to  the  appropriate  requesting 
official  of  the  EEOC  or  his  or  her  designee  for 
inspection  and  copying  and/or  loan,  any 
documents  in  its  possession  pertaining  to  the 
effective  enforcement  of  administration  of  (a) 
Title  Vn  of  the  Civil  Rights  Act  of  1964,  as 
amended;  or  (b)  Reorganization  Plan  No.  1  of 
1978  and  Executive  Order  12067.  All 
docimients  will  be  made  available  within  ten 
days  of  such  request.  Disclosure  of  such 
material  by  EEOC  shall  be  in  accordance  with 
paragraph  5  of  this  Agreement.  All  transfers 
of  information  under  this  and  other 
paragraphs  of  this  MOU  shall  only  be  made 
where  not  otherwise  prohibited  by  law. 

2.  The  EEOC  shall  make  available  to  the 
appropriate  requesting  official  of  the  OFCCP 
or  his  or  her  designee  for  inspection  had 
copying  and/or  loan  any  documents 
pertaining  the  enforcement  and 
administration  of  Executive  Order  11246;  38 
U.S.C.  4212  of  the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act  of  1974;  Section 
503  of  the  Rehabilitation  Act  of  1973;  and 
Executive  Order  12067.  All  documents  in  its 
possession  (or  to  which  it  has  access  through 
a  work-sharing  agreement  as  described  in 
paragraph  5(b)  of  this  Agreement)  will  be 
made  available  within  ten  days  of  such 
request.  Disclosure  of  such  material  by 
OFCCP  shall  be  in  accordance  with 
paragraphs  5  and  8  of  this  Agreement. 

3.  "Appropriate  Requesting  Officials" 
shall,  for  the  purpose  of  this  Agreement, 
include  the  following  officials,  or  their 
successors,  or  their  designees: 

(a)  For  the  EEOC: 

1.  The  Chair 

2.  The  Executive  Director 

3.  The  General  Counsel 

4.  Any  Regional  Attorney 

5.  Any  Assistant  and  Associate  General 
Counsel 

6.  Any  District  or  Area  Office  Director 

7.  The  Legal  Counsel 

8.  Director,  Office  of  Field  Programs 

(b)  For  the  DOL: 

1.  The  Secretary  or  Deputy  Secretary  of 
Labor 

2.  The  Solicitor  of  Labor 

3.  Assistant  Secretary  for  Employment 
Standards 

4.  The  Deputy  Assistant  Secretary  or 
Deputy  Director,  OFCCP 

5.  Associate  Solicitor  of  Labor 

6.  Any  OFCCP  Area  Office  Director 

7.  Any  Regional  Solicitor  of  Labor 

8.  Any  OFCCP  Division  Director 

4.  Requests  directed  to  a  headquarters 
office  of  one  agency  from  a  field  office  of  the 


other  shall  first  be  forwarded  through  the 
headquarters  of  the  requesting  agency. 
Responses  to  all  requests  for  informaiton 
shall  be  made  to  the  official  making  such 
request,  or  his/her  designee. 

5.  (a)  All  requests  by  third  parties  for 
disclosure  of  information  shall  be 
coordinated  with  the  agency  which  initially 
compiled  or  collected  the  information. 

(b)  Subparagraph  5(a),  above,  is  not 
applicable  to  requests  for  data  in  EEOC  files 
made  by  any  state  or  local  agency  designated 
as  a  706  agency  with  whom  EEOC  has  a 
current  charge  resolution  contract  and  a 
work-sharing  agreement  containing 
provisions  required  by  Sections  706  and  709 
of  Title  vn  of  the  Civil  Rights  Act  of  1964, 
as  amended.  Provided,  however,  that  any 
such  agency  shall  not  disclose  any  of  the 
information,  initially  compiled  by  OFCCP,  to 
the  public  without  express  written  approval 
by  the  D^uty  Assistant  secretary  for  OFCCP. 

6.  EEOC  and  OFCCP  shall  establish 
procedures  for  notification  and  consultation 
at  verious  stages  of  their  respective 
compliance  activities  in  order  to  increase 
efficiency  and  ensure  coordination  and 
minimize  duplication.  Such  procedures  shall 
include: 

(a)  Establishment  of  an  ongoing 
Compliance  Coordination  Committee  (CCC) 
which  shall  meet  at  least  quarterly  to  review 
pending  and  future  compliance  plans,  the 
schedule  of  establishments  to  be  reviewed, 
potential  Commissioner  Charges,  and 
potential  litigation,  and  to  take  such  other 
steps  as  may  be  appropriate  to  increase 
efficiency  and  eliminate  competition  and 
duplication.  Such  committees  shall  be 
established  both  in  headquarters  and  in  the 
field.  At  the  conclusion  of  each  quarterly 
meeting,  each  field  CCC  shall  forward  to  the 
Director,  Office  of  Field  Programs,  EEOC,  and 
the  Director,  Division  of  Program  Operations, 
OFCCP,  a  report  of  the  rsults  of  such  meeting. 

(b)  Contact  by  each  agency  at  the 
conmiencement  of  and  during  a  field 
investigaiton  or  compliance  review  where 
appropriate  to  obtain  information  in  the 
possession  of  the  agency  on  the  employer 
being  investigated. 

(c)  Notification  to  OFCCP,  in  appropriate 
instances,  when  EEOC  has  made  a  finding  of 
cause  and  has  determined  that  attempts  at 
conciliation  are  unsuccessful  and  that  no 
lawsuit  will  be  filed  by  EEOC. 

(d)  Consulation  with  the  appropriate  field 
office  of  OFCCP  when  an-EEOC  field  office 
is  contemplating  recommending  a 
Commissioner  Charge  or  litigation,  and 
coordination  of  its  activities. 

(e)  Consultation  with  the  appropriate  field 
office  of  EEOC  when  an  OFCCP  Regional 
Office  is  contemplating  recommending  the 
issuance  of  an  administrative  complaint  and 
coordination  of  its  activities. 

7.  Processing  of  Complaints  Filed  with 
OFCCP. 

(a)  Dual-Filed  Complaints/Charges — 
Complaints  of  employment  discrimination 
filed  with  OFCCP  under  Executive  Order 
11246  will  be  considered  charges 
simultaneously  filed  under  Title  VII 
whenever  the  complaints  also  fall  within  the 
jurisdiction  of  Title  VII.  For  the  purpose  of 
determining  the  timeliness  of  such  a  charge. 


which  will  be  considered  dual  filed  under 
this  paragraph,  the  date  the  matter  was 
received  by  OFCCP  shall  be  deemed  to  be  the 
date  it  was  received  by  EEOC. 

(b)  Systemic  or  Class  Allegations— OFCCP 
will  retain,  investigate,  and  resolve 
allegations  of  discrimination  of  a  systemic  or 
class  nature  on  the  basis  of  race,  color, 
religion,  sex,  or  national  origin,  over  which 
it  has  jurisdiction.  OFCCP  shall  promptly 
notify  EEOC's  Director,  Office  of  Field 
Programs,  of  OFCCP's  receipt  of  complaints/ 
charges  that  include  such  allegations,  by 
forwarding  a  copy  of  the  complaint/charge 
(and  third  party  certificate,  if  any).  In 
addition,  OFCCP  shall  make  available  to 
EEOC,  upon  request,  information  obtained  in 
the  investigation  and  processing  of  such 
allegations,  pursuant  to  paragraphs  1  and  6(b) 
herein.  In  appropriate  cases,  EEOC  may 
request  that  it  be  referred  systemic  or  class 
allegations  under  Title  VII  so  as  to  avoid 
duplication  and  assure  effective  law 
enforcement. 

(c)  Individual  Allegations— OFCCP  will 
refer  to  the  appropriate  EEOC  field  office 
allegations  of  discrimination  of  an  individual 
nature  on  the  basis  of  race,  color,  religion, 
sex,  or  national  origin  in  dual  filed 
complaints/charges.  In  appropriate  cases, 
OF(XP  may  request  that  it  retain  such 
allegations  so  as  to  avoid  duplication  and 
assure  effective  law  enforcement. 

(d)  Appointment  of  OFCCP  as  EEOC's 
Agent— OFCCP  will  act  as  EEOC's  agent  for 
the  purposes  of  receiving,  investigating,  and 
processing  the  Title  VII  component  of 
complaints/charges  that  it  retains  under  this 
paragraph.  OFCCP  shall  investigate  and 
process  such  dual  filed  complaints/ charges 
as  set  for  in  this  subparagraph,  and  in  a 
manner  consistent  with  Title  VII  principles 
on  liability  and  damages. 

(1)  Notice  of  Receipt  of  complaint/charge — 
Within  ten  days  of  receipt  of  the  complaint/ 
charge,  OFCCP  shall  notify  the  contractor/ 
respondent  that  it  has  received  a  charge  of 
employment  discrimination  under  Executive 
Order  11246  and  Title  VII.  This  notification 
shall  state  the  date,  place,  and  circumstances 
of  the  alleged  unlawful  employment 
practice(s). 

(2)  Fair  Employment  Practice  Agency 
Deferral  Period — Pursuant  to  work-sharing 
agreements  between  EEOC  and  state  and 
local  agencies  designated  as  fair  employment 
practice  agencies,  the  deferral  period  for  dual 
filed  Title  Vn  charges  that  OFCCP  receives 
will  be  waived. 

(3)  Not  Reasonable  Cause  Findings — If  the 
OFCCP  investigation  of  a  dual  filed 
complaint/charge  results  in  a  not  reasonable 
cause  finding  under  Title  VII,  OFCCP  will 
issue  a  Title  VII  dismissal  and  notice  of  right- 
to-sue.  OFCCP  will  close  the  Title  VII 
component  of  the  complaint/charge  and 
promptly  notify  EEOC's  Director.  Office  of 
Field  Programs,  of  the  closure. 

(4)  Reasonable  Cause  Findings — 

(i)  Successful  Conciliation — If  the  OFCCP 
investigation  of  a  dual  filed  complaint/charge 
results  in  a  reasonable  cause  finding  under 
Title  VII,  OFCCP  will  issue  a  reasonable 
cause  finding  under  Title  VII.  OFCCP  will 
attempt  conciliation  to  obtain  relief, 
consistent  with  EEOC's  standards  for 
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remedies,  for  all  aggrieved  persons  covered 
by  the  Title  VII  charge.  If  conciliation  is 
successful,  the  conciliation  agreement  will 
state  that  the  complainant/charging  party 
agrees  to  waive  the  right  to  pursue  the  subject 
issues  hirther  under  Title  VII.  OFCCP  will 
close  the  Title  VII  component  of  the 
compliant/charge,  and  promptly  notify 
EEOC's  Director,  Office  of  Field  Programs,  of 
the  closure. 

(ii)  Unsuccessful  Conciliation — When 
conciliation  is  not  successful,  the  Executive 
Order  11246  component  of  the  compliant/ 
charge  will  be  considered  for  further  OFCXIP 
processing  consistent  with  OFCCP's  usual 
procedures.  At  the  conclusion  of  OFCCP 
processing.  OFCCP  shall  transmit  the  Title 
VII  charge  component  to  EEOC  for  any  action 
EEOC  deems  appropriate.  If  EEOC  declines  to 
pursue  further  action.  EEOC  will  close  the 
Title  VII  charge  and  issue  a  notice  of  right- 
to-sue. 

(5)  Issuance  of  Notice  of  Right-to-Sue  Upon 
Request — Consistent  with  the  Title  VII 
procedures  set  froth  at  29  CFR  1601.28.  after 
180  days  from  the  date  the  complaint/charge 
was  filed.  OFCCP  shall  promptly  issue  upon 
request  a  notice  of  right-to-sue  on  the  Title 
VII  component  of  a  compliant/charge  that  it 
retains.  Issuance  of  a  notice  of  right-to-sue 
shall  terminate  further  OFCCP  processing  of 
the  Title  VII  component  of  the  complaint/ 
charge  unless  it  is  determined  at  that  time  or 
at  a  later  time  that  it  would  effectuate  the 
purposes  of  Title  VII  to  further  process  the 
Title  Vn  component  of  the  compliant/charge. 

(6)  Subsequent  Attempts  to  File  an  EEOC 
Charge  Covering  the  Same  Facts  and  Issues — 
If  an  individual  who  has  already  filed  an 
OFCCP  complaint/charge  that  is  deemed  dual 
filed  under  Title  VII  subsequently  files  a  Title 
VII  charge  with  EEOC  covering  the  same  facts 
and  issues,  EEOC  will  forward  the  charge  to 
OFCCP  for  consolidated  processing. 

8.  ConRdentiality. 

(a)  When  EEOC  provides  information  to 
OFCCP,  then  the  confidentiality 
requirements  of  sections  706(b)  and  709(e)  of 
Title  VII  of  the  Civil  Rights  Act  of  1964  apply 
to  that  information.  When  OFCCP  receives 
the  same  information  from  a  source 
independent  of  EEOC,  the  preceding 
sentence  does  not  preclude  disclosure  of  the 
information  received  from  the  independent 
source.  However,  OFCCP  will  also  observe 
any  confidentiality  requirements  imposed  on 
such  information  by  the  Trade  Secrets  Act  or 
the  Privacy  Act. 

(b)  When  OFCCP  obtains  information  from 
its  receipt,  investigation,  and  processing  of 
the  Title  VII  component  of  a  dual  filed 
charge,  or  when  OFCCP  creates  documents 
that  exclusively  concern  the  Title  VII 
componient  of  a  dual  filed  charge,  OFCCP 
will  observe  any  confidentiality  requirements 
imposed  on  such  information  by  the  Trade 
Secrets  Act,  the  Privacy  Act,  and  sections 
706(b)  and  709(e)  of  the  Civil  Rights  Act  of 
1964. 

(c)  Questions  concerning  confidentiality 
under  Title  VII  shall  be  directed  to  EEOC's 
Deputy  Legal  Coimsel  for  Legal  Services, 
Office  of  Legal  Counsel. 

(d)  Questions  concerning  confidentiality 
under  Executive  Order  11246,  as  amended,  or 
38  U.S.C.  4212  (Section  402  of  VEVRAA) 
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shall  be  directed  to  OFCCP.  Director. 
Division  of  Program  Operations. 

9.  OFCCP  and  EEOC  seek  to  ensure 
consistent  compliance  and  enforcement 
standards  and  procedures  that  will  facilitate 
consistency  of  compliance  determinations. 
The  agencies  also  seek  to  make  the  most 
efficient  use  of  their  available  resources 
through  coordination.  Accordingly,  the  CCC 
shall  advise  in  the  development  of  standards 
and  procedures  for  both  agencies,  including, 
but  not  limited  to: 

•  Criteria  and  mechanisms  for  selecting 
industries  and  organizations  for  review  and 
investigation; 

•  Procedures  for  routine  access  to  and 
exchanges  of  electronic  data  bases,  including, 
but  not  limited  to.  lists  of  proposed  and 
completed  compliance  reviews,  systemic.  ELI 
and  individual  cases  and  conciliation 
agreements  and  settlements; 

•  Consistent  analytical  approaches  to 
identifying  and  defining  employment 
discrimination  and  determining  appropriate 
remedies; 

•  Uniform  training  programs  and  training 
materials; 

•  Joint  Policy  statements; 

•  Procedures  for  coordinated  collection, 
sharing  and  analysis  of  data; 

•  Joint  projects  to  develop  consistent 
definitions  and  to  share  expertise,  foster 
consistency,  and  reduce  duplicative  efforts  in 
such  areas  as:  analysis  of  employee  selection 
procedures,  labor  market  availability  and  use 
of  employment  statistics; 

•  Procedures  to  be  utilized  in  obtaining 
compliance  with  OFCCP  or  EEOC  requests 
for  data  and  information,  pursuant  to 
investigations  imder  either  Title  VII  or 
Executive  Order  11246. 

10.  EEOC  and  OFCCP  shall  conduct 
periodic  reviews  of  the  implementation  of 
this  agreement,  on  an  ongoing  basis. 

(FR  Doc.  99-9065  Filed  4-9-99;  8:45  am] 
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EQUAL  EMPLOYMENT  OPPORTUNriY 
COMMISSION 

Department  of  Labor 

Coordination  of  Functions; 
Memorandum  of  Understanding 

agency:  Equal  Employment 
Opportunity  Commission  and 
Department  of  Labor. 
ACTION:  Final  notice. 

summary:  The  Equal  Employment 
Opportunity  Commission  (EEOC)  and 
the  Department  of  Labor  (DOL), 
Employment  Standards  Administration 
(ESA)  have  adopted  a  Memorandum  of 
Understanding  to  maximize  the 
effectiveness  of  the  laws  they  enforce 
that  prohibit  imlawful  compensation 
discrimination. 

EFFECTIVE  DATE:  April  12,  1999. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Carol  R.  Miaskoff,  Assistant  Legal 


Coimsel  For  Coordination,  Equal 
Employment  Opportunity  Commission, 
(202)  663-4639  (voice),  202-663-7026 
(TTY);  or  James  I.  Melvin,  Director, 
Division  of  Policy,  Planning,  and 
Program  Development,  Office  of  Federal 
Contract  Compliance  Programs, 
Employment  Standards  Administration, 
Department  of  Labor,  (202)  693-0102 
(voice),  (202)  693-1308  (TTY). 
SUPPLEMENTARY  INFORMATION:  The 
Memorandum  of  Understanding  will 
enhance  enforcement  of  the  federal  laws 
prohibiting  compensation 
discrimination,  which  are  enforced  by 
the  EEOC  and  by  the  SOL's  ESA.  The 
agreement  will  reduce  duplication  of 
effort  and  result  in  increased 
enforcement  activity  on  the  issue  of 
compensation  discrimination  through 
training  of  ESA  personnel,  and  through 
sharing  of  information  and  data 
concerning  potential  issues  of 
compensation  discrimination. 

EEOC  enforces  the  Equal  Pay  Act  of 
1963  (EPA)  and  Title  VII  of  the  Civil 
Rights  Act  of  1964,  which  prohibit  pay 
discrimination  on  the  basis  of  sex. 
ESA's  Office  of  Federal  Contract 
Compliance  Programs  (OFCCP)  enforces 
nondiscrimination  requirements  that 
apply  to  federal  government  contractors, 
primarily  Executive  Order  11246,  and 
include  prohibitions  against 
discrimination  in  compensation.  ESA's 
Wage  and  Hour  Division  enforces 
federal  standards  for  wages  and  hours  of 
work. 

Ida  L.  Castro, 

Chairwoman,  Equal  Employment  Opportunity 
Commission. 
Alexis  M.  Herman, 
Secretary  of  Labor. 
Bernard  E.  Anderson, 
Assistant  Secretary,  Employment  Standards 
Administration . 
Shirley  J.  Wilcher, 

Deputy  Assistant  Secretary  for  Federal 
Contract  Compliance. 


MEMORANDUM  OF  UNDERSTANDING 
BETWEEN  THE  EMPLOYMENT 
STANDARDS  ADMINISTRATION  AND  THE 
EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

I.  Background  and  Purpose 

The  purpose  of  this  Memorandum  of 
Understanding  (MOU)  is  to  maximize 
the  effectiveness  of  those  laws  enforced 
by  the  Employment  Standards 
Administration  (ESA)  and  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  which  prohibit  unlawrful 
compensation  discrimination,  and  other 
imlawful  compensation  practices. 

Historically,  EEOC  and  ESA  have 
maintained  excellent  working 
relationships  in  areas  of  mutual  law 
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enforcement  interest.  EEOC  enforces 
Title  Vn  of  the  Civil  Rights  Act  of  1964, 
and  the  Equal  Pay  Act  of  1963,  among 
other  equid  employment  opportimity 
laws.  The  ESA  Office  of  Federal 
Contract  Compliance  Programs  (OFCCP) 
enforces  Executive  Order  11246,  as 
amended,  and  other  contract-based 
equal  employment  opportunity  laws. 
The  ESA  Wage  and  Hour  Division 
(WHD)  enforces  the  Fair  Labor 
Standards  Act,  the  Family  and  Medical 
Leave  Act  (FMLA)  and  other  laws 
establishing  fninimiim  wage  and  labor 
standards. 

The  agreement  will  enhance 
enforcement  efforts  to  prohibit 
compensation  discrimination  and 
reduce  duplication  of  effort.  It  will  also 
result  in  increased  enforcement  activity 
on  the  issue  of  compensation 
discrimination  through  the  training  of 
ESA  personnel,  and  through  the  sharing 
of  information  and  data. 

n.  Agency  Authorities  and 
Responsibilities 

Employment  Standards  Administration 

Office  of  Federal  Contract  Compliance 
Programs:  Executive  Order  11246,  as 
amended,  and  its  implementing 
regulations,  prohibit  covered  federal 
contractors  from  disciminating  in 
employment  on  the  basis  of  race,  color, 
sex,  religion,  or  national  origin,  and 
require  them  to  take  affirmative  action 
to  ensure  that  equal  opportimity  is 
provided  in  all  aspects  of  employment, 
including  compensation. 

Wage  and  Hour  Division 

The  Fair  Labor  Standards  Act  of  1938 
(FLSA)  establishes  minimum  federal 
standards  for  wages  and  hoiirs  of  work. 
The  Family  and  Medical  Leave  Act 
(FMLA)  provides  certain  employees 
with  up  to  12  weeks  of  unpaid  job- 
protected  leave  a  year  for  qualifying 
family  leave  reasons. 

EEOC 

The  Equal  Pay  Act  of  1963  prohibits 
employers  from  paying  employees  at  a 
rate  less  than  employees  of  the  opposite 
sex  at  the  same  establishment  "for  equal 
work  on  jobs  the  perfonnance  of  which 
requires  equal  skill,  effort,  and 
responsibility,  and  which  are  performed 
under  similar  working  conditions  .  .  . 
29  U.S.C.  206(d)(1).  Title  Vn  of  the  Civil 
Rights  Act  of  1964  protects  individuals 
&t)m  employment  discrimination  based 
on  sex,  race,  color,  religion,  and 
national  origin. 


in.  Provisions 

Training 

Consistent  with  available  resources, 
EEOC  and  ESA  will  develop  and 
provide  training  to  assist  WHD 
enforcement  staff  in  recognizing 
potential  compensation  discrimination. 
EEOC  and  ESA  will  determine  the  exact 
nature  of  the  training,  as  well  as  costs 
and  payment  responsibilities,  by 
consensus. 

Transfer  of  Information 

When,  in  the  course  of  its 
enforcement  activities,  or  through  other 
sources,  WHD  learns  of  a  potential  issue 
of  compensation  discrimination,  the 
WHD  may,  to  the  extent  authorized  by 
law,  provide  such  information  to 
OFCCP  for  a  determination  of  the 
employer's  contract  status  and  for 
appropriate  action.  If  OFCCP  determines 
that  the  employer  is  not  a  federal 
contractor,  but  may  be  covered  by  the 
Equal  Pay  Act  or  Title  VII,  OFCCP  may, 
to  the  extent  authorized  by  law,  provide 
the  information  to  EEOC. 

When  in  the  course  of  its  activities, 
OFCCP  identifies  potential  issues  of 
compensation  discrimination,  OFCCP 
may,  to  the  extent  authorized  by  law, 
share  such  information,  as  appropriate, 
with  EEOC,  as  well  as  any  other 
information  that  will  enhance  the 
effectiveness  of  the  EEOC  as  an 
enforcement  agency. 

Likewise,  when,  in  the  coiuse  of  its 
enforcement  activities,  EEOC  identifies 
potential  issues  of  compensation 
discrimination,  EEOC  may,  to  the  extent 
authorized  by  law,  share  such 
information,  as  appropriate,  with  OFCP, 
as  well  as  any  other  information  that 
will  enhance  the  effectiveness  of  the 
Employment  Standards 
Administration's  OFCCP  and  WHD  as 
enforcement  agencies  or  programs. 

Exchanges  of  information  will, 
generally,  include  any  supporting 
documentation  gathered  during  contact 
with  employers,  potential  complainants, 
or  other  sources  of  information.  The 
agency  receiving  information  has  the 
responsibility  to  ensure  that  any 
disclosures  of  the  information  are  in 
conformance  with  all  provisions  of  law 
that  apply  to  the  employees  of  the 
originating  agency,  including  Section 
706(b)  and  Section  709(e)  of  Title  Vn  of 
the  Civil  Rights  Act  of  1964.  The  agency 
receiving  the  information  is  also  bound 
to  take  all  appropriate  steps  to  assure 
that  the  information  is  protected  bom 
unauthorized  disclosure  or  use. 

ESA  and  EEOC  will  provide  each 
other  with  semi-annual  reports  of 
actions  taken  on  compensation 
discrimination  referrals  provided 


pursuant  to  this  MOU.  OFCCP  and 
EEOC  headquarters  staff  will  meet 
periodically  to  coordinate  enforcement 
on  questions  relating  to  compensation 
discrimination. 

IV.  Agreement 

The  provisions  of  this  Memorandiun 
of  Understanding  may  be  reviewed  and 
jointly  modified  as  appropriate  when  it 
is  determined  by  ESA  and  EEOC  that 
such  review  and  modification  is  in  the 
interest  of  their  respective  enforcement 
responsibilities. 

[FR  Doc.  99-9066  Filed  4-9-99;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  99-643] 

Put>iic  Safety  National  Coordination 
Committae 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

summary:  This  Public  Notice  advises 
interested  persons  of  a  meeting  of  the 
Public  Safety  National  Coordination 
Committee  ("NCC"),  which  will  be  held 
at  the  Federal  Communications 
Commission  in  Washington,  D.C.  The 
Federal  Advisory  Conmiittee  Act,  Public 
Law  92-463,  as  amended,  requires 
public  notice  of  all  meetings  of  the  NCC. 
This  notice  advises  interested  persons  of 
the  initial  meeting  of  the  Public  Safety 
National  Coordination  Committee. 

DATES:  April  29, 1999  at  10:00  a.m.— 
5:00  p.m. 

ADDRESSES:  Federal  Commtmications 
Commission,  Commission  Meeting 
Room,  Room  TW-C305,  445  12th  Street, 
S.W.,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
D'wana  R.  Terry,  telephone  (202)  418- 
0680.  Press  Contact,  Meribeth 
McCarrick,  Wireless 
Telecommunications  Bureau,  202-418- 
0600,  or  e-mail  mpiccarri@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  Following 
is  the  complete  text  of  the  Public  Notice: 
The  FCC  has  established  the  Public 
Safety  National  Coordination 
Committee,  pursuant  to  the  provisions 
of  the  Federal  Advisory  Committee  Act, 
to  advise  the  Commission  on  a  variety 
of  issues  relating  to  the  use  of  the  24 
MHz  of  spectrum  in  the  764-776/794- 
806  MHz  fi^uency  bands  (collectively, 
the  700  MHz  band)  that  has  been 
allocated  to  public  safety  services.  See 
The  Development  of  Operational, 
Technical  and  Spectrum  Requirements 
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For  Meeting  Federal,  State  and  Local 
Public  Safety  Agency  Communications 
Requirements  Through  the  Year  2010 
and  Establishment  of  Rules  and 
Requirements  For  Priority  Access 
Service,  WT  Docket  No.  96-86,  First 
Report  and  Order  and  Third  Notice  of 
Proposed  Rulemaking,  FCC  98-191 
(1998),  63  FR  58645,  November  2,  1998. 
The  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended, 
requires  public  notice  of  all  meetings  of 
the  NCC.  This  notice  advises  interested 
persons  of  the  initial  meeting  of  the 
Public  Safety  National  Coordination 
Committee. 

dates:  April  29, 1999;  10:00  a.m.-5:00 
p.m. 

ADDRESSES:  Federal  Commimications 
Commission,  Commission  Meeting 
Room,  Room  TW-C305,  445  Twelfth 
Street.  S.W.,  Washington,  D.C.  20554. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  hist  meeting  is  as 
follows: 

1.  Introduction  and  Welcoming  Remarks 

2.  Approval  of  Agenda 

3.  Committee  Charter  and  other 
administrative  matters 

4.  Committee  Structure 

5.  Work  Program/Organization  of  Work 

6.  Meeting  Schedule 

7.  Agenda  for  Next  Meeting 

8.  Other  Business 

9.  Closing  Remarks 

The  NCC  will  have  an  open 
membership.  Previous  expressions  of 
interest  in  membership  have  been 
received  in  response  to  the  Public 
Notice  released  on  January  29, 1999 
inviting  interested  persons  to  become 
members  and  to  participate  in  the  NCC's 
processes.  All  persons  who  have 
identified  themselves  or  have  been 
designated  as  a  representative  of  an 
organization  are  deemed  members  and 
are  invited  to  attend.  All  other 
interested  parties  are  invited  to  attend 
and  to  participate  in  the  NCC  processes 
and  its  meetings  and  to  become 
members  of  the  Committee.  This  policy 
will  ensure  balanced  participation, 
vlembers  of  the  general  public  may 
attend  the  meeting.  To  attend  the  first 
meeting  of  the  Public  Safety  National 
Coordination  Committee,  please  RSVP 
to  Solita  Griffis  or  Bertram  Weintraub  of 
the  Policy  and  Rules  Branch  of  the 
Public  Safety  and  Private  Wireless 
Division,  Wireless  Telecommunications 
Biu-eau  of  the  FCC  on  or  before  April  22, 
1999,  by  calling  (202)  418-0680,  by 
faxing  (202)  418-2643,  or  by  E-mailing 
at  bweintra@fcc.gov  or 
solitagriffis@fcc.gov.  Please  provide 
your  name,  the  organization  you 
represent,  your  phone  number  and  fax 


number.  This  RSVP  is  for  the  purpose 
of  determining  the  number  of  people 
who  will  attend  this  first  meeting.  The 
FCC  will  attempt  to  accommodate  as 
many  people  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  The  public  may  submit 
written  comments  to  the  NCC's 
Designated  Federal  Officer  before  the 
meeting. 

Federal  Communications  Commission 
D'wana  R.  Terry, 

Chief,  Public  Safety  and  Private  Wireless 

Division  Wireless  Telecommunications 

Bureau. 

[FR  Doc.  99-9076  Filed  4-9-99;  8:45  am] 

8ILUNG  COOE  6712-01-P 


FEDERAL  MARITIME  COMMISSION 

[Petition  No.  P2-99] 

In  Re:  Request  That  the  Commission 
Issue  Section  15  Orders  to  the 
Members  of  the  Transpacific 
Stabilization  Agreement;  Notice  of 
Extension  of  Time 

On  April  2, 1999,  64  FR  15971,  the 
Commission  gave  notice  that  a  petition 
requesting  the  Commission  to  issue  a 
section  15  order  to  the  members  of  the 
Transpacific  Stabilization  Agreement 
had  been  filed  by  the  Coalition  for  Fair 
Play  in  Ocean  Shipping.  That  Notice 
established  April  9, 1999,  as  the  date  set 
for  replies.  The  Transpacific 
Stabilization  Agreement  has  requested 
an  extension  of  time  to  reply  to  the 
petition.  TSA  asks  for  a  date  at  least  15 
days  following  the  latter  of  publication 
in  the  Federal  Register  or  "proper 
service"  by  petitioner. 

Time  to  reply  will  be  extended  to 
April  13, 1999,  which  is  15  days 
follov«ng  receipt  of  the  petition  by 
TSA's  counsel.  Replies  shall  be  dh«cted 
to  the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573- 
0001,  shall  consist  of  an  original  and  15 
copies,  and  shall  be  served  on  counsel 
for  Petitioner,  Carlos  Rodriguez,  Esq., 
Carols  Rodriguez  &  Associates,  1710 
Rhode  Island  Avenue,  NW., 
Washington,  DC  20036. 

Copies  of  the  petition  are  available  for 
examination  at  the  Office  of  the 
Secretary  of  the  Commission,  800  N. 
Capitol  Street,  NW.,  Room  1046, 
Washington,  DC. 
Ronald  D.  Murphy, 
Assistant  Secretary. 
[FR  Doc.  99-9023  Filed  4-9-99;  8:45  am] 

BILLIN6  COOE  673(M>1-«I 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enimierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  6, 1999. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1 .  Summit  Bancorp,  Princeton,  New 
Jersey,  and  First  Valley  Corporation, 
Bethlehem,  Pennsylvania;  to  acquire 
100  percent  of  the  voting  shares  of 
Prime  Bancorp,  Inc.,  Fort  Washington, 
Pennsylvania,  and  thereby  indirectly 
acquire  Prime  Bank,  Philadelphia, 
Pennsylvania. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  6, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-8967  Filed  4-9-99;  8:45  am] 
BaUNG  COOE  e210-01-f 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval. 
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pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regiilation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  eniunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  vrith  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  wrill  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  7, 1999. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Simmer,  Vice  F*resident)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

.  1.  Macks  Creek  Bancshares,  Inc., 
Macks  Creek,  Missouri;  to  become  a 
bank  holding  company  by  acquiring  at 
least  80.6  percent  of  the  voting  shares  of 
Bank  of  Macks  Creek,  Macks  Creek, 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  7, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-9030  Filed  4-9-99;  8:45  am] 

BILUNQ  CODE  6210-01-f 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  tiiat  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 


either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  bariking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  26, 1999. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Readlyn  Bancshares,  Inc.,  St.  Paul, 
Minnesota;  to  engage  de  novo  in  making 
and  servicing  loans,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  6, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-8966  Filed  4-9r-99;  8:45  am] 

BHXMG  CODE  6210-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  DisMwe  Control  and 
Prevention 

Cancellation  of  Requirement  for 
Certification  of  Used  Tire  Casings  from 
Asia  Prior  to  Entry  into  ttie  United 
States 

agency:  Centers  for  Disease  Control  and 
Prevention  (CDC),  HHS. 
ACTION:  Notice  of  cancellation  of 
requirement  for  certification  of  used  tire 
casings  from  Asia  prior  to  entry  into  the 
United  States. 

summary:  Since  January  1, 1988,  CDC 
has  required  that  all  used  tire  casings 
imported  from  Asia  must  be  certified  as 
dry,  clean,  and  fi^e  of  insects,  to  prevent 
further  importation  of  the  Asian 
mosquito  Aedes  albopictus.  Despite 
these  efiorts,  the  species  is  now  widely 
established  in  28  states.  Because  the 
certification  requirements  have  not 
proved  to  be  effective,  CDC  is  proposing 
to  rescind  them,  foUowiiig  a  thirty  (30)- 
day  period  for  public  comment. 


DATES:  Written  Comments  must  be 
received  on  or  before  May  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  E.  Barrow  (404)  639-8107;  E-mail 
jebl@cdc.gov).  Centers  for  Disease 
Control  and  Prevention,  1600  Clifton 
Rd.,  NE,  National  Center  for  Infectious 
Diseases,  Division  of  Quarantine,  Mail 
Stop  E-03,  AUanta,  Georgia,  30333. 
SUPPLEMENTARY  INFORMATION: 

Background 

Investigations  conducted  by  CDC  in 
1986  established  that  Aedes  albopictus 
and  other  mosquito  species  were  being 
imported  into  the  United  States  from 
Asia  in  used  tire  casings.  Since  these 
mosquitoes  have  the  potential  to 
transmit  certain  viral  diseases  to 
hiunans,  such  as  dengue  and  other 
arboviruses  including  several  that  are 
native  to  the  Americas,  their  presence 
was  considered  a  potential  public  health 
threat.  As  of  October  1, 1987, 15  states 
were  known  to  be  infested  with  Aedes 
albopictus.  Interstate  trade  in  iised  tires 
was  believed  to  be  a  major  factor  in 
disseminating  the  species  within  the 
United  States.  Consequentiy,  effective 
January  1, 1988,  imder  the  authority  of 
section  361  of  the  Public  Health  Service 
Act  (42  U.S.C.  264)  and  42  CFR  71.32(c), 
CDC  imposed  a  requirement  that  all 
used  tire  casings  originating  from  Asia 
must  be  certified  as  being  dry,  clean, 
and  disinsected.  Specific  measures  for 
disinsection  and  certification  were 
defined  in  a  Federal  Register  notice 
dated  November  20,  1987  (52  FR  44836). 
In  order  to  monitor  compliance  with  the 
requirements,  the  CDC  Division  of 
Quarantine  conducted  an  energetic 
program  of  random  inspections,  which 
showed  large-scale  noncompliance, 
even  though  penalties  were  imposed. 

Despite  these  enforcement  efforts, 
Aedes  albopictus  has  spread  to  28 
states,  the  approximate  geographic 
limits  of  its  potential  distribution  in  the 
United  States.  A  recent  CDC  study 
concluded  that  further  colonization 
within  those  limits  is  inevitable.  The 
study,  published  in  the  Journal  of  the 
American  Mosquito  Control  Association 
in  March  1998  (14:83-94),  found  that, 
because  of  the  vast  size  and  distribution 
of  the  existing  population,  the  number 
of  mosquitoes  that  coiUd  be  introduced 
from  overseas  is  insignificant.  Because 
of  its  exploitation  of  natural  and 
artificial  habitats,  Aedes  albopictus  is 
extremely  difficult  to  control  and 
shoiUd  be  considered  a  permanentiy 
established  species  in  the  United  States. 
In  addition,  although  it  is  capable  of 
transmitting  numerous  viruses,  there  is 
to  date  no  evidence  of  any  transmission 
to  hiunans  in  the  United  States.  The 
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effect  of  the  present  requirement  is 
tlierefore  negligible,  and  the  cost  of  the 
requirement,  both  to  industry  and 
government,  can  no  longer  be  justified. 

Accordingly,  CDC  is  seeking  public 
comment  on  its  proposal  to  rescind  the 
requirement  for  certification  of  used  tire 
casings  from  Asia  prior  to  entry  into  the 
United  States.  Comments  are  sought  for 
thirty  (30)  days,  after  which  CDC  will 
publish  in  the  Federal  Register  a  notice 
and  effective  date  of  action. 

Dated:  April  6, 1999. 
Joseph  R.  Carter, 

Acting  Associate  Director  of  Management  and 
Operation,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
IFR  Doc.  99-8987  Filed  4-9-99;  8:45  am] 

BILUNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99N-0670] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Labeling 
Requirements  for  Color  Additives 
(Other  Titan  Hair  Dyes)  and  Petitions 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  a  notice  in  the  Federal  Register 
concerning  each  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  relating  to  the  approval 
and  labeling  of  color  additives. 
DATES:  Submit  written  comments  on  the 
information  collection  requirements  by 
June  8, 1999. 


ADDRESSES:  Submit  written  comiments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  All  comments  should  be 
identified  with  the  docket  niimber 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility, 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quahty,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 
Labeling  requirements  for  color 
additives  (other  than  hair  dyes) — 21 
CFR  70.25  and  Petitions— 21  CFR  71.1 
(OMB  Control  Number  0910-0185— 
Extension) 

Description:  Section  721(a)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  379e)  provides  that 
a  color  additive  shall  be  deemed  to  be 
unsafe  unless  the  additive  and  its  use 
are  in  conformity  with  a  regulation  that 
describes  the  condition(s)  under  which 
the  additive  may  safely  be  used,  or 
imless  the  additive  and  its  use  conform 
to  the  terms  of  an  exemption  for 
investigational  use  issued  under  section 
721(f)  of  the  act.  Color  additive  petitions 
are  submitted  by  individuals  or 
companies  to  obtain  approval  of  a  new 
color  additive  or  a  change  in  the 
conditions  of  use  permitted  for  a  color 
additive  that  is  already  approved. 
Section  71.1  (21  CFR  71.1)  specifies  the 
information  that  a  petitioner  must 
submit  in  order  to  establish  the  safety  of 
a  color  additive  and  to  secure  the 
issuance  of  a  regulation  permitting  its 
use. 

FDA  scientific  personnel  review  color 
additive  petitions  to  ensiire  that  the 
intended  use  of  the  color  additive  in  or 
on  food,  drugs,  cosmetics,  and  medical 
devices  is  suitable  and  safe.  Color 
additive  petitions  were  specifically 
provided  for  by  Congress  when  it 
enacted  the  Color  Additive 
Amendments  of  1960  (Pub.  L.  94-295). 
If  FDA  stopped  accepting  color  additive 
petitions  or  stopped  requiring  them  to 
contain  the  information  specified  in 
§  71.1.  the  number  of  new  color 
additives  approved  would  decrease. 

FDA's  color  additive  labeling 
requirements  in  §  70.25  (21  CFR  70.25) 
require  that  color  additives  that  are  to  be 
used  in  food,  drugs,  devices,  or 
cosmetics  be  labeled  with  sufficient 
information  to  ensiu«  their  safe  use. 

Description  of  Respondents:  Business 
or  other  for  profit. 

FDA  estimates  the  bm-den  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Average  Hours 
per  Response 

Total  Hours 

Total  Operating 

&  Maintenance 

Costs 

70.25 

71.1 

Total 

5 
5 
5 

1 
1 

5 
5 
5 

1,866 

9,330 
9,330 

$14,200 
$14,200 

There  are  no  capital  costs  associated  with  ttils  collection  of  infonriation. 
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This  estimate  is  based  on  the  average 
number  of  new  color  additive  petitions 
received  in  1997  and  1998.  Although 
the  burden  varies  with  the  type  of 
petition  submitted,  a  color  additive 
petition  involves  analytical  work  and 
appropriate  toxicology  studies,  as  well 
as  the  work  of  drafting  the  petition 
itself.  Because  labeling  requirements 
under  §  70.25  for  a  particular  color 
additive  involve  information  required  as 
part  of  the  color  additive  petition  safety 
review  process,  the  estimate  for  the 
number  of  respondents  is  the  same  for 
§  70.25  as  for  §  71.1,  and  the  burden 
hours  for  labeling  are  included  in  the 
estimate  for  §  71.1. 

Color  additives  are  subjected  to 
pajnment  of  fees  for  the  petitioning 
process.  The  listing  fee  for  a  color 
additive  petition  ranges  from  $1,600  to 
$3,000,  depending  on  the  intended  use 
of  the  color  and  the  scope  of  the 
requested  amendment  A  complete 
schedule  of  fees  is  set  forth  in  21  CFR 
70.19.  An  average  of  two  Category  A  and 
three  Category  B  color  additive  petitions 
are  expected  per  year.  The  maximum 
color  additive  petition  fee  for  a  Category 
A  petition  is  $2,600  and  the  maximum 
color  additive  petition  fee  for  a  Category 
B  petition  is  $3,000.  Because  an  average 
of  five  color  additive  petitions  are 
expected  per  calendar  year,  the 
estimated  total  annual  cost  burden  to 
petitioners  for  this  startup  cost  would  be 
less  than  or  equal  to  $14,200  (2  x  $2,600 
+  3  X  $3,000  listing  fees  =  $14,200). 

Dated:  April  5, 1999. 
William  K.  Hubbard. 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  99-6954  Filed  4-*-99;  8:45  am) 

BNJJNQ  COOE  4iai>-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doctet  No.  990-0297] 

Draft  Guidance  for  Industry  on  Formal 
Dispute  Resolution;  Appeals  AI)ove 
tlie  Division  Level;  Availability; 
Correction 

agency:  Food  and  Drug  Adnunistration, 

HHS. 

ACTION:  Notice;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Re^ster  of  March  19, 1999  (64  FR 
13587).  The  document  announced  an 
opportimity  for  public  comment  on  a 
draft  gmdance  entitled  "Formal  Dispute 
Resolution;  Appeals  Above  the  Division 
Level."  The  notice  was  published  with 


two  inadvertent  errors.  This  docxmient 

corrects  those  errors. 

FOR  FURTHER  MFORMATKW  CONTACT: 

Karen  L.  Nelson,  Office  of  Information 

Resources  Management  (HFA-250), 

Food  and  Drug  Administration,  5600 

Fishers  Lane,  Rockville,  MD  20857, 

301-827-1482. 

SUPPLEMENTARY  INFORMATION:  hi  FR  Doc. 

99-6749,  appearing  on  page  13587  in 

the  Federal  Register  of  Friday,  March 

19, 1999,  the  following  corrections  are 

made: 

1.  On  page  13587,  in  the  first  column, 
imder  the  DATES  caption,  the  last 
sentence  is  corrected  to  read  "Written 
comments  on  the  information  collection 
provisions  must  be  submitted  to  the 
Dockets  Management  Branch  (address 
below)  by  May  19, 1999.  All  comments 
should  be  identified  with  the  docket 
nimiber  found  in  brackets  in  the 
heading  of  this  document." 

2.  On  page  13589,  in  first  colimm,  the 
last  paragraph  of  the  doctmient  is 
removed. 

Dated:  April  6. 1999. 
WiUiam  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  99-8997  Filed  4-9-99;  8:45  am] 

BHXMQ  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doctot  No.  990-0296] 

Draft  Guidance  for  Industry  on  Formal 
Meetings  with  Sponsors  and 
Applicants  for  PDUFA  Products; 
Availability;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  March  19,  1999  (64  FR 
13591).  The  document  annoimced  an 
opportunity  for  public  comment  on  a 
draft  guidance  entitled  "Formal 
Meetings  with  Sponsors  and  Applicants 
for  PDUFA  Products."  The  notice  was 
published  with  two  inadvertent  errors. 
This  docimient  corrects  those  errors. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-627-1482. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc 
99-6748,  appearing  on  page  13591  in 
the  Federal  Register  of  Friday,  March 
19, 1999,  the  following  corrections  are 
made: 


1.  On  page  13591,  in  the  third 
column,  under  the  DATES  caption,  after 
the  last  sentence  two  sentences  are 
added  to  read  "Written  comments  on 
the  information  collection  provisions 
must  be  submitted  to  the  Dockets 
Management  Branch  (address  below)  by 
May  19, 1999.  All  comments  should  be 
identified  with  the  docket  niunber 
found  in  brackets  in  the  heading  of  this 
document." 

2.  On  page  13594,  in  the  first  colimm, 
the  last  paragraph  of  the  document  is 
removed. 

Dated:  April  6. 1999. 
William  K.  Habbatti. 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  99-8998  Filed  4-4-99;  8:45  am] 

BUMQ  COOE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[DocuiTMnt  Mwitiflw:  HCFA-460] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Reqiiest 

AGENCY:  Health  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Adnunistration 
(HCFA),  Department  of  Health  and 
Hiunan  Services,  is  publishing  the 
following  sununary  of  proposed 
collections  for  pubUc  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  ciurently 
approved  collection; 

Title  of  Information  (Collection: 
Medicare  Participating  Physician  or 
Supplier  Agreement,  HCFA-460; 

Form  No.:  HCFA-460  (OMB#  0938- 
0373); 

Use:  The  HCFA-460  is  completed  by 
nonparticipating  physicians  and 
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supplier  if  they  choose  to  participate  in 
Medicare  Part  B.  By  signing  the 
agreement,  the  physician  or  supplier 
agrees  to  take  assignment  on  all 
Medicare  claims.  To  take  assignment 
means  to  accept  the  Medicare  allowed 
amount  as  payment  in  full  for  the 
services  they  furnish  and  to  charge  the 
beneficiary  no  more  than  the  deductible 
and  coinsiirance  for  the  covered  service. 
In  exchange  for  signing  the  agreement, 
the  physician  or  supplier  receives  a 
significant  nimiber  of  program  benefits 
not  available  to  nonparticipating 
physicians  and  suppliers.  The 
information  is  needed  to  know  to  whom 
to  provide  these  benefits.; 

Frequency:  Once,  unless  re-enroUed; 

Affected  Public:  Business  or  other  for- 
profit,  and  Individuals  or  Households; 

Number  of  Respondents:  45,000; 

Total  Annual  Responses:  45,000; 

Total  Annual  Hours:  1 1 ,250. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  0MB  number,  and  HCFA 
docimient  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Seciirity  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  March  31,  1999. 
lohn  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc.  99-8979  Filed  4-9-99;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Centers  for  Disease  Control  and 
Prevention;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Fimctions,  and 


Delegations  of  Authority  of  the 
Department  of  Health  and  Himian 
Services  (45  FR  67772-76,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  64  FR  8396,  dated 
February  19, 1999)  is  amended  to  reflect 
the  restructuring  of  the  Division  of 
Public  Health  Surveillance  and 
Informatics,  Epidemiology  Program 
Office  (EPO),  Centers  for  Disease 
Control  and  Prevention  (CDC). 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  the  functional  statement  for  the 
Division  of  Public  Health  Surveillance 
and  Infonnatics  (CBS)  and  insert  the 
following: 

(1)  Collects,  performs  analyses,  and 
disseminates  public  health  surveillance 
information;  (2)  manages  and  operates 
the  National  Electronic 
Telecommunications  System  for 
Surveillance  (NETSS),  the  National 
Notifiable  Diseases  Surveillance  System 
(NNDSS),  and  the  121  Qties  Mortality 
Reporting  System;  plans,  coordinates, 
and  produces  tables,  graphs,  maps,  and 
figures  for  the  "Annual  Morbidity  and 
Mortality  Weekly  Report  (MMWR) 
Summary  of  Notifiable  Diseases,  U.S." 
and  produces  MMWR  tables  from 
NNDSS;  (3)  coordinates,  develops, 
implements,  and  supports  CDC-wide 
public  health  information  systems, 
including  informational  and 
commimications  applications,  directly, 
as  well  as  in  collaboration  with  other 
Centers/Institute/Offices  (CIOs);  (4) 
develops  improved  surveillance  and 
public  health  informatics  methods;  (5) 
provides  consultation,  technical 
assistance,  and  training  on  public  health 
surveillance  and  health  information 
systems  to  CDC  and  to  other  agencies 
and  domestic  and  international 
organizations;  (6)  coordinates  activities 
of  the  CDC  Surveillance  Coordination 
Group;  (7)  provides  policy  and  staff 
support  for  CDC's  Health  Information 
and  Surveillance  Systems  Board;  (8) 
coordinates  a  CDC-wide  initiative  aimed 
at  building  State  and  local  capacity  to 
perform  the  core  public  health  function 
of  assessment  and  use  of  data  for  policy 
development  and  assurance;  (9) 
provides  program  support  for  the 
development  and  administration  of  a 
CDC  training  effort  in  public  health 
informatics;  and  (10)  provides  guidance 
and  supervision  to  EIS  Officers  and 
Preventive  Medicine  Residents  assigned 
to  the  Division. 

Delete  the  functional  statement  for  the 
Office  of  the  Director  (CB51)  and  insert 
the  following: 

(1)  Provides  leadership  and  overall 
direction  for  the  Division;  (2)  provides 


leadership  and  guidance  on  policy, 
program  planning,  program 
management,  and  operations;  (3) 
establishes  Division  goals,  objectives, 
and  priorities;  (4)  monitors  progress  in 
implementation  of  projects  and 
achievement  of  objectives;  (5)  provides 
management,  administrative,  and 
support  services,  and  coordinates  with 
appropriate  EPO  offices  on  program  and 
administrative  matters;  (6)  provides 
liaison  with  other  CDC  organizations, 
other  govenunental  agencies, 
international  organizations,  the  Council 
of  State  and  Territorial  Epidemiologists, 
and  other  constituent  groups  and 
partners;  (7)  provides  leadership  and 
direction,  in  collaboration  with  other 
QOs,  in  the  planning  and  development 
of  computer  software  for  use  in 
siirveillance  and  epidemiology, 
including  testing  and  revising  computer 
programs;  (8)  disseminates  software  for 
use  by  public  health  profiassionals;  (9) 
plans,  allocates,  and  monitors  resoiirces; 
(10)  provides  scientific  leadership  and 
guidance  to  the  Division  to  assure  ^ 
highest  scientific  quality  and  ethical 
standards;  (11)  serves  as  the  Executive 
Secretariat  for  CDC's  Health  Information 
and  Surveillance  Systems  Board;  (12) 
provides  policy  support  to  the  Board, 
including  coordination  of  the  activities 
of  the  Board's  subcommittees  and  work 
groups;  (13)  provides  technical 
assistance,  consultation,  and  guidance 
to  the  Board,  CDC  programs,  and 
constituents  on  issues  related  to  public 
health  surveillance  and  health 
information  systems  and  the  Internet; 
and  (14)  plans  and  coordinates  the 
activities  of  the  CDC  Surveillance 
Coordination  Group. 

Delete  in  their  entirety  the  title  and 
functional  statement  for  the  Public 
Health  Information  Systems  Branch 
(CB53)  and  insert  the  following: 

Applied  Sciences  Branch  ((3B54).  (1) 
Provides  scientific  and  epidemiologic 
leadership  and  direction  in  public 
health  surveillance  and  health 
information  systems  to  CDC  and  to  other 
agencies  and  domestic  and  international 
organizations;  (2)  researches  and 
develops  new  and  innovative 
approaches  to  the  use  of  technology  in 
surveillance  activities;  (3)  provides 
guidelines  |or  development,  evaluation, 
and  integration  of  NFTSS  and  other 
CDC  surveillance  systems;  (4)  promotes 
the  dissemination  and  use  of 
surveillance  data;  (5)  evaluates 
applicability  of  outside  standards  and 
standard  vocabularies  to  CDC  data 
needs;  (6)  provides  guidance  and 
supervision  to  EIS  Officers,  Preventive 
Medicine  Residents,  and  Public  Health 
Practice  Specialists;  (7)  coordinates  a 
CDC-wide  initiative  aimed  at  building 
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State  and  local  capacity  to  perfonn  the 
core  public  health  function  of 
assessment  and  use  of  data  for  policy 
development  and  assurance;  (8) 
responsible  for  management  and 
technical  assistance  of  the  Assessment 
Initiative  Cooperative  Agreement;  (9) 
provides  program  support  for  the 
development  and  administration  of  a 
CDC  training  effort  in  public  health 
informatics;  (10)  designs  curriculiun 
and  experiences  for  the  CDC  Public 
Health  Informatics  Fellowship;  and  (11) 
recruits  candidates  and  provides 
supervision  and  oversite  for  the  CDC 
Public  Health  Informatics  FeUows. 

Information  Technology  Branch 
(CB57).  (1)  Coordinates,  aesigns, 
develops,  implements,  and  supports 
CDC-wide  public  health,  epidemiologic, 
scientific,  and  laboratory  information 
systems,  including  database, 
informational,  and  communications 
applications,  in  collaboration  with  other 
Cn>C  organizations  with  subject  matter 
expertise  and  responsibility;  (2) 
collaborates  with  CDC  organizations  to 
jointly  develop,  test,  and  implement 
CDC-wide  pubUc  health  information 
systems;  (3)  participates  in  the 
development  or  implementation  of  CDC 
plans  for  public  health  information 
systems;  (4)  researches  and  develops 
new  and  innovative  approaches  to 
public  health  applications  development 
and  database  design;  (5)  determines 
appropriate  technology  architecture  and 
methodology  for  Branch-developed 
systems;  (6)  maintains  inventories  and 
data  dictionaries  of  CDC's  public  health 
data;  (7)  develops  and  recommends 
approaches  for  public  health  systems 
and  interfaces  between  various 
information  technologies  for  sharing 
data  and  performing  cooperative 
applications  processing;  (8)  determines, 
in  consultation  writh  CDC  organizations 
and  the  CDC  Systems  Security  Officer, 
applicable  database  and  applications 
security  measures  in  accordance  with 
sensitivity  and  criticality  of  the  data  or 
system;  (9)  directly,  as  well  as  in 
collaboration  with  other  CIOs,  evaluates 
and  recommends  CDC-wide  equipment 
and  software  acquisition  for  public 
health  database  and  communications 
systems;  (10)  coordinates  the  provision 
of  technical  support  and  training  in  the 
use  of  CDC-wide  public  health 
information  systems  purchased  or 
developed  by  the  Branch;  and  (11) 
coordinates  public  health  information 
resource  management  user  groups. 

Delete  in  their  entirety  the  title  and 
functional  statement  for  the  Systems 
Operation  and  Information  Branch 
(CB59)  and  insert  the  following: 

Surveillance  Systems  Branch  (CB5A}. 
(1)  Provides  support,  technical 


assistance,  and  training  for  new, 
developmental  systems  and  software  for 
use  in  surveillance  and  epidemiology; 
(2)  directly,  as  well  as  in  collaboration 
with  other  QOs,  provides  support, 
technical  assistance,  consultation,  and 
training  on  computerized  surveillance 
system  development,  maintenance,  and 
operation  for  CDC,  States,  and 
international  organizations;  (3)  provides 
service  and  support  in  the  expansion  of 
the  NETSS;  (4)  plans  and  coordinates 
State-supported  activities  related  to  the 
NETSS;  (5)  analjrzes  needs  and  designs 
computer  systems  for  use  by  public 
health  professionals  in  the  effective 
practice  of  public  health  surveillance 
and  epidemiology;  (6)  assures  user 
support  for  programs  developed  and 
released  by  the  Division;  (7)  operates 
and  maintflinfi  the  NETSS,  the  NNDSS, 
and  the  121  Cities  Mortality  Reporting 
System;  (8)  provides  service  and 
support  to  other  CDC  programs  and 
State  and  local  health  departments  to 
enable  program-specific  surveillance 
information  to  be  collected  and 
disseminated  through  the  NETSS;  (9) 
provides  support,  technical  assistance, 
consultation,  and  training  on 
surveillance  system  development, 
maintenance,  and  operation  for  CDC, 
States,  and  international  organizations; 
(10)  provides  leadership  and  direction 
in  the  development  of  mainframe 
systems  for  use  in  surveillance  and 
epidemiology,  directly,  as  well  as  in 
collaboration  with  other  QOs;  (11) 
plans,  coordinates,  and  produces  tables, 
graphs,  maps,  and  figures  for  the 
Annual  MMWR  Summary  of  Notifiable 
Diseases,  U.S.;  (12)  produces  MMWR 
tables  from  NNDSS;  (13)  plans, 
coordinates  and  develops  training  and 
educational  materials  for  all 
surveillance  systems;  (14)  provides 
guidance  in  the  development, 
implementation,  and  analysis  of 
electronic  public  health  data  to 
international,  State,  and  local  groups; 
and  (15)  creates,  maintains, 
disseminates,  and  archives  historical 
public  health  data  in  an  electronic 
format. 

Dated:  April  1, 1999. 
Jeffrey  P.  Koplan, 

Director. 

[PR  Doc.  99-9043  Filed  4-9-99;  8:45  am] 

BILUNO  CODE  4160-1S-M 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

Availability  of  Giant  Panda  Research 
Reports 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  the  availability  of  the 

Zoological  Society  of  San  Diego's  Giant 

Panda  Research  Reports. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  of  the  Zoological  Society  of 
San  Diego's  (ZSSD)  giant  panda  research 
reports.  The  Service  issued  a  permit  in 
1995  to  the  ZSSD  to  import  two  giant 
pandas  for  scientific  research.  The  ZSSD 
imported  the  pandas  in  September  1996. 
Their  research  is  fociised  on 
investigations  of  the  communication 
system  of  giant  pandas,  particularly 
olfaction.  The  ZSSD  is  required  to 
submit  an  annual  report  stunmarizing 
their  research  results  for  each  year.  "The 
Service  is  making  the  reports  received  to 
date  available  to  help  educate  the  public 
and  to  promote  cooperation/ 
collaboration  in  giant  panda 
conservation  efforts. 
DATES:  The  Service  will  accept  requests 
to  obtain  a  copy  of  the  research  reports 
for  60  days  after  April  12. 1999. 
ADDRESSES:  Send  your  requests  to 
obtain  a  copy  of  the  research  reports  to 
the  Chief,  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service,  4401  N.  Fair&x  Drive,  Room 
700,  Arlington,  Virginia  22203.  You  may 
also  send  yo\ii  request  by  fax  at  703- 
358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teiko  Saito,  Chief.  Office  of 
Management  Authority,  telephone  (703) 
358-2093  or  fax  (703)  358-2280.  (see 
ADDRESSES  section). 
SUPPt^MENTARY  INFORMATION:  The  giant 
panda  is  subject  to  strict  protection  by 
its  listing  as  an  endangered  species 
under  the  U.S.  Endangered  Species  Act 
(ESA)  and  it  inclusion  in  Appendix-I  of 
the  Convention  on  International  Trade 
in  Endangered  Species  (CITES).  The 
Service  is  responsible  for  protecting 
pandas  by  regulating  certain  activities, 
including  whether  to  grant  permits  to 
allow  their  movement  into  and  within 
the  United  States.  In  making  these 
decisions  imder  the  ESA,  the  Service 
must  determine  whether  the  proposed 
activity  is  not  likely  to  jeopardize  the 
continued  existence  of  the  giant  panda 
and  would  be  for  scientffic  research  that 
promotes  conservation  of  the  species  or 
enhancement  of  propagation  or  sunival. 
Under  CITES,  the  Service  must 
determine  if  the  activity  would  be  for 
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purposes  that  are  not  detrimental  to  the 
survival  of  the  species  and  that  are  not 
primarily  commercial. 

The  ZSSD  applied  for  and  was 
granted  a  permit  in  1995  to  import  two 
giant  pandas  for  scientific  research. 
They  imported  the  pandas  in  September 
1996.  Conditions  of  the  permit  require 
the  ZSSD  to  submit  an  annual  report 
summarizing  the  research  they 
conducted  for  that  year.  The  ZSSD's 
research  is  primarily  focused  on 
investigating  the  communication  system 
of  giant  pandas,  particularly  the 
olfactory  modality.  Their  investigations 
on  captive  pandas  can  have 
implications  for  management  of  pandas 
in  the  wild.  Olfactory  signaling  plays  a 
key  role  in  mate  location,  maintaining 
commimity  social  structure  and  spatial 
regidation.  The  ZSSD's  panda  research 
has  four  basic  goals:  {l)to  develop  new 
methodologies  for  assessing  population 
trends  and  habitat  use  in  China's 
spatially  restricted  reserves;  (2)  to 
increase  the  imderstanding  of 
physiology,  behavior,  and  reproductive 
biology,  in  particular  those  aspects  that 
woidd  assist  in  the  management  of  the 
wild  population;  (3)  to  contribute  to  a 
more  viable  collaborative  structure  for 
international  research  efforts  in  all 
spheres  where  giant  pandas  are  foimd; 
and  (4)  to  contribute  to  the  process  of 
educating  governments,  conservation 
NGOs  and  the  general  public  on  the 
giant  panda's  attributes  and 
vulnerability  to  extinction. 

The  ZSSD  is  addressing  these  goals 
through  a  series  of  studies  that  have 
specific  aims.  The  reports  reflect  the 
progress  that  the  ZSSD  has  made  toward 
these  goals. 

Dated:  March  30, 1999. 
Teiko  Saito, 

Chief,  Office  of  Management  Authority. 
[FR  Doc.  99-9028  Filed  4-9-99;  8:45  am) 

BILLING  CODE  4310-SS-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-065-1 220-00] 

AGENCY:  Bureau  of  Land  Management, 

Upper  Columbia-Salmon  Clearwater 

Districts,  Idaho. 

ACTION:  Notice  of  Closure  and 

Restriction  Order  for  BLM  Lands  in 

Fiddle  Creek  Area,  Order  No.  ID-060- 

14. 

summary:  By  order,  the  following 
closures  and  restrictions  apply  to  the 
area  known  as  "Fiddle  Creek," 
described  as  all  public  land 
administered  by  the  Bureau  of  Land 


Management  in  T.25N.,  R.1E.,  sections 
22,  23,  and  27,  Idaho  County,  Idaho. 

(1)  Camping  is  prohibited. 

(2)  The  possession  or  consumption  of 
alcoholic  beverages  by  persons  under 
the  age  of  21  is  prohibited. 

For  the  purpose  of  this  closiire, 
camping  is  defined  as  erecting  a  tent  or 
shelter,  preparing  a  sleeping  bag  or 
other  bedding  material  for  use,  parking 
a  motor  vehicle,  motor  home  or  trailer 
for  the  apparent  purpose  of  overnight 
occupancy. 

The  authority  for  establishing  these 
closures  and  restrictions  is  Title  43, 
CFR,  Section  8364.1. 

The  closures  and  restrictions  are  in 
effect  from  April  15, 1999  through  April 
20, 1999. 

The  closures  and  restrictions  do  not 
apply  to: 

(1)  Any  Federal,  State,  or  local  law 
enforcement,  rescue  or  fighting  force 
while  in  the  performance  of  an  official 
duty. 

(2)  Any  Bureau  of  Land  Management 
employee,  agent,  or  contractor  while  in 
the  performance  of  an  official  duty. 

The  closures  and  restrictions  are 
necessary  to  protect  persons,  property, 
public  lands  and  resources.  Persons 
abusing  alcohol  cause  a  public 
disturbance,  particularly  at  night,  and 
create  a  risk  to  other  persons  on  public 
lands. 

Violation  of  this  order  is  piinishable 
by  a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  one  year. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Yuncevich,  Area  Manager,  Bureau  of 
Land  Management,  Cottonwood  Field 
Office,  Route  3,  Box  181,  Cottonwood, 
ID  83522. 

Dated:  March  3, 1999. 
Fritz  U.  Rennebaiim, 

District  Manager. 

[FR  Doc.  99-8956  Filed  4-9-99;  8:45  ami 

BILLING  CODE  431 0-OG-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-070-9»-1 030-00] 

Notice  of  Realty  Action:  Lease 

agency:  Butte  Field  Office,  Bureau  of 
Land  Management,  DOI. 
action:  Notice  of  Realty  Action, 
proposal  to  lease  Public  Land  in  Lewis 
&  Clark  Coimty,  Montana. 

summary:  The  Bureau  of  Land 
Management  proposes  to  issue  a  non- 
competitive lease  on  the  following 
described  public  land  to  resolve  an 
unintentional  occupancy  trespass: 


Principal  Meridian,  Montana 

T.  12  N.,  R.  6  W.,  Sec.  36,  a  Metes  and 

Bounds  tract  within  Lot  35;  comprising 
0.90  acres. 

The  public  land  is  located  near 
Marysville,  Montana  approximately  20 
miles  northwest  of  Helena,  Montana. 

The  lease  would  be  issued  under 
Section  302  of  the  Federal  Land  Policy 
and  Management  Act  (FLPMA)  of  1976: 
43  U.S.C.  1732,  and  subsequent 
regiUations  found  at  43  CFR  Part  2920. 
The  lease  would  be  issued  for  a  term  of 
30  years  with  the  right  of  renewal.  Fair 
market  rental  will  be  collected  on  5  year 
intervals  subject  to  reappraisal  at  the 
beginning  of  each  period.  A  final 
determination  on  the  lease  of  the  public 
land  wiU  be  made  after  completion  of 
the  environmental  assessment. 
DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Butte  Field 
Manager,  P.O.  Box  3388,  Butte,  Montana 
59702. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Beals,  Realty  Specialist,  P.O.  Box  3088, 
Butte,  Montana  59702;  telephone  406- 
494-5059. 

Dated:  March  30, 1999. 
Merle  Good, 

Field  Manager. 

[FR  Doc.  99-9032  Filed  4-9-99;  8:45  am] 

BILLING  CODE  4310-ON-9 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV030-S700-77;  N-49077] 

Notice  of  Realty  Action:  Amendment  to 
Airport  Lease;  Lyon  County,  Nevada 

agency:  Bureau  of  Land  Management, 

Interior. 
action:  Notice. 

summary:  The  Bureau  of  Land 
Management  has  received  a  request  to 
amend  an  airport  lease  for  the  "Tiger 
Field  Airport  (BLM  Public  Airport  Lease 
N-49077)  pursuant  to  the  Act  of  May 
24, 1928  (49  U.S.C.  211-214)  to  extend 
the  lease  term  for  a  10-year  period 
(October  19, 1999  through  October  18, 
2009),  to  partially  assign  the  lease  so 
that  it  is  held  by  Sheri  Hill  and  Toybox 
Enterprises,  Inc.  and  to  add  84.68  acres 
to  the  lease.  The  amended  lease  area 
would  include  the  following  described 
lands: 

All  that  certain  land  situated  in  a  portion 
of  section  36,  Township  20  North,  Range  24 
East,  Mount  Diablo  Meridian,  Lyon  County, 
Nevada;  beginning  at  the  south  V*  comer  of 
section  36,  thence  from  said  point  of 
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beginning  and  along  the  southerly  line  of 
said  section  36,  north  89°25'26"  west  a 
distance  of  317.89  feet;  thence  leaving  said 
southerly  line,  north  17°06'18"  west  a 
distance  of  4,800.87  feet;  thence  south 
65°51'05"  west  a  distance  of  1,159.26  feet  to 
a  point  on  the  westerly  line  of  said  section 
36;  thence  along  the  said  westerly  line,  north 
l''49'18"  west  a  distance  of  1,182.74  feet  to 
the  northwest  comer  of  said  section  36; 
thence  along  the  northerly  line  of  said 
section  36,  south  89°44'15"  east  a  distance  of 
1,713.19  feet  to  a  point  on  the  westerly  right 
of  way  of  U.S.  Highway  Alternate  95  as 
shown  on  said  record  of  survey;  thence  along 
said  right  of  way  south  16°33'14"  east  a 
distance  of  3,979.45  feet  to  a  point  of 
intersection  with  the  north-south  V*  section 
of  said  section  36;  thence  along  said  north- 
south  V4  section  line,  south  0°50'22"  west  a 
distance  of  1,477.39  feet  to  the  point  of 
beginning. 
Containing  111.71  acres  more  or  less. 

DATES  AND  ADDRESSES:  Upon 
publication  of  this  notice  in  the  Federal 
Register,  those  public  lands  described 
above,  not  previously  segregated,  will 
become  segregated  from  appropriation 
under  the  public  land  and  mining  laws, 
but  not  the  mineral  leasing  laws.  For  a 
period  of  45  days  after  publication  of 
this  notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
to  Margaret  L.  Jensen,  Assistant 
Manager,  Carson  City  FieldjOffice,  5665 
Morgan  Mill  Road,  Carson  City,  Nevada 
89701.  Comments,  including  names  and 
street  addresses  of  respondents,  wrill  be 
available  for  public  review  at  the  above 
address  during  regular  business  hours. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

SUPPLEMENTARY  INFORMATION:  On 
October  19, 1989,  certain  public  lands 
in  Lyon  Coimty,  Nevada  were  leased  to 
Leland  B.  Hill  for  public  airport 
purposes.  The  lease  was  amended  on 
Jime  14, 1995  to  reflect  an  adjustment  in 
lease  boundaries.  Leland  B.  Hill  is  now 
deceased  and  the  original  lease  term  of 
10  years  is  nearing  expiration.  Airport 
use  is  anticipated  to  continue  and 
increase  based  on  residential  and 
recreation^  development  on  adjoining 
private  lands.  For  further  information 


contact  Jo  Ann  Hufriagle,  Bureau  of 
Land  Management  Carson  City  Field 
Office  at  (775)  885-6000. 

Dated  this  1st  day  of  April,  1999. 
Margaret  L.  Jensen, 

Assistant  Manager,  Ckirson  City  Field  Office. 
[FR  Doc.  99-8980  Filed  4-9-99;  8:45  am] 
BILLING  COOE  431 0-HC-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-930-1 430-01;  N-S1528] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  Act 
Classification;  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  following  described  land 
in  Elko  County,  Nevada,  has  been 
examined  a^d  identified  as  suitable  for 
classification  for  lease,  with  the  option 
to  purchase  after  development,  under 
the  provisions  of  the  Recreation  and 
Public  Purpose  (R&PP)  Act  of  Jime  14, 
1926,  as  amended,  (43  U.S.C.  869  et 
seq.).  The  City  of  Elko  proposes  to  use 
the  land  for  expansion  of  the  existing 
Elko  mimicipal  golf  course. 

Mount  Diablo  Meridian,  Nevada 

T.  34  N.,  R.  55  E. 
Section  3.  Ei/zSW'ASW'A,  W>/^SEV4SWV«. 

SEV4SEV4SWV4. 
Containing  50.00  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest.  The  land  would  not  be  offered 
for  lease  until  at  least  60  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management,  Elko  Field 
Office,  3900  E.  Idaho  Street,  Elko, 
Nevada. 

SUPPLEMENTARY  INFORMATION:  The  City 
of  Elko  has  made  application  to  acquire 
the  land  to  expand  the  existing  Elko 
municipal  golf  course.  The  action  would 
allow  construction  of  an  additional  nine 
holes.  The  lease/patent,  when  issued, 
would  be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purpose  Act, 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 


1.  A  right-of-way  thereon  for  ditches  and 
canals  constructed  by  the  authority  of  the 
United  States.  Act  of  August  30, 1890.  (43 
U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  such  deposits 
from  the  same  under  application  law  and 
such  regulations  as  the  Secretary  may 
prescribe. 

Upon  publication  of  this  Notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws  except  for  lease  or 
conveyance  under  the  Recreation  and 
Public  Purpose  Act,  the  general  mining 
laws,  and  leasing  under  the  mineral 
leasing  laws.  The  segregative  effect  will 
terminate  upon  issuance  of  a  patent  or 
as  specified  in  an  opening  order  to  be 
published  in  the  Federal  Register, 
whichever  comes  first. 

For  a  period  of  45  days  from  the  date 
of  this  publication  in  the  Federal 
Register,  interested  persons  may  submit 
comments  regarding  the  proposed 
classification  or  conveyance  of  the  land 
to  the  District  Manager,  Elko  Field 
Office,  3900  E.  Idaho  St.,  Elko,  Nevada, 
89801.  Any  objections  will  be  evaluated 
by  the  State  Director,  who  may  sustain, 
vacate  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
the  classification  of  the  lands  described 
in  this  Notice  will  become  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register. 

CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  golf 
course.  Comments  on  the  classification 
are  restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  vdth  local  planning 
and  zoning,  or  if  the  use  is  consistent 
vdth  State  and  Federal  programs. 

APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directiy  related  to  the  suitability  of  the 
land  for  a  golf  course. 

Dated:  April  2, 1999. 
David  L.  Stout, 
Associate  Field  Manager. 
(FR  Doc.  99-9031  Filed  4-9-99;  8:45  ami 
BNJJNG  COOE  4310-MC-U 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Death  Valley  National  Park,  Advisory 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Commission 
Act  that  a  meeting  of  the  Death  Valley 
National  Park  Advisory  Commission 
vdll  be  held  April  21  and  22, 1999; 
assemble  at  8:30  a.m.  in  the  Auditorium 
at  Stove  Pipe  Wells  Motel,  Death  Valley 
National  Park,  Death  Valley,  California. 

The  main  agenda  will  include: 

•  Updates  on  various  Development 
Concept  Plans  and  other  plans 

•  Updates  on  Fee  Demonstration  and 
other  programs  in  the  park 

•  Field  trip  to  various  locations 
within  Death  Valley  National  Park 

The  Advisory  Commission  was 
established  by  PL  #03-433  to  provide 
for  the  advice  on  development  and 
implementation  of  the  General 
Management  Plan. 

Members  of  the  Commission  are 
Janice  Allen,  Kathy  Davis,  Michael 
Dorame,  Mark  Ellis,  Pauline  Esteves, 
Stanley  Haye,  Sue  Hickman,  Cal  Jepson, 
Joan  Lolmaugh,  Gary  O'Connor,  Alan 
Peckham,  Michael  Prather,  Robert 
Revert,  Wayne  Schidz,  and  Gilbert 
Zimmerman. 

This  meeting  is  open  to  the  public. 
Richard  H.  Martin, 

Superintendent,  Death  Valley  National  Park. 
|FR  Doc.  99-8841  Filed  4-9-99;  8:45  am) 
WLUNO  COOE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Manzanar  National  Historic  Site, 
Advisory  Commission;  Notice  of 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Conmiittee 
Act  that  a  meeting  of  the  Manzanar 
National  Historic  Site  Advisory 
Commission  will  be  held  at  1:00  p.m.  on 
Friday,  April  23, 1999,  at  the  Inyo 
Coimty  Administrative  Center,  Board  of 
Supervisors'  Chambers,  224  N.  Edwards 
Street  (U.S.  Highway  395), 
Independence,  California,  to  hear 
presentations  on  issues  related  to  the 
planning,  development,  and 
management  of  Manzanar  National 
Historic  Site. 

The  Advisory  Commission  was 
established  by  Public  Law  102-248,  to 
meet  and  consult  with  the  Secretary  of 
the  Interior  or  his  designee,  with  respect 
to  the  development,  management,  and 
interpretation  of  the  site,  including 


preparation  of  a  general  management 

plan  for  the  Manzanar  National  Historic 

Site. 
Members  of  the  Commission  are  as 

follows: 

Rose  Ochi,  Chairperson,  William 
Michael,  Vice  Chairperson,  Keith 
Bright,  Martha  Davis,  Sue  Kunitomi 
Embrey,  Gann  Matsuda,  Vernon 
Miller,  Mas  Okui,  Glenn  Singley, 
Richaid  Stewart. 
The  main  agenda  items  at  this 

meeting  of  the  Commission  will  include 

the  following: 

(1)  Status  report  on  the  development 
of  Manzanar  National  Historic  Site  by 
Superintendent  Ross  R.  Hopkins. 

(2)  General  discussion  of 
miscellaneous  matters  pertaining  to 
futiue  Commission  activities  and 
Manzanar  National  Historic  Site 
development  issues. 

(3)  Public  comment  period. 

This  meeting  is  open  to  the  public.  It 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Commission.  A  transcript  will  be 
available  after  June  1, 1999.  For  a  copy 
of  the  minutes,  contact  the 
Superintendent,  Manzanar  National 
Historic  Site,  PO  Box  426, 
Independence,  CA  93526. 

Dated:  April  1, 1999. 
Richard  H.  Martin, 

Superintendent,  Manzanar  National  Historic 

Site. 

(FR  Doc.  99-8868  Filed  4-9-99;  8:45  ami 

BILUNG  COOE  431&-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Preservatk>n  Tecltnology  and 
Training  Board;  Meeting 

agency:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting  of  the 
National  Preservation  Technology  and 
Training  Board. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  Appendix  (1988),  that  the 
National  Preservation  Technology  and 
Training  Board  will  meet  on  May  10, 11 
and  12,  in  Durango,  Colorado. 

The  Board  was  established  by 
Congress  to  provide  leadership,  policy 
advice,  and  professional  oversight  to  the 
National  Center  for  Preservation 
Technology  and  Training,  as  required 
under  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C. 
470). 


The  Board  will  meet  on  the  campus 
of  Fort  Lewis  College  of  Durango, 
Colorado  in  the  Memorial  Lounge  at  the 
CUB  (student  center)  on  the  campus  of 
Fort  Lewis  College  in  Durango, 
Colorado.  Matters  to  be  discussed  will 
include,  officer  and  task  force  reports  on 
NCPTT  development  and  systems,  and 
Millenium  projects;  Northwestern 
University  report;  staff  program  updates: 
the  estabUshmeut  of  non-Federal 
support  for  the  Center's  programs;  grant 
application  review  report;  grant 
program,  and  long  range  plan 
considerations. 

Monday,  May  10  the  meeting  will 
start  at  8:30  a.m.  and  end  at  5:00  p.m. 
On  Tuesday,  May  11  the  meeting  will 
start  at  8:30  a.m.  and  end  at  11:30  a.m. 
On  Wednesday,  May  12,  the  meeting 
will  be  begin  at  8:30  a.m.  and  end  at 
11:30  a.m.  Meetings  vrill  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  vidth  Dr. 
Elizabeth  A.  Lyon,  Chair,  National 
Preservation  Technology  and  Training 
Board,  P.O.  Box  1269,  Flowery  Branch, 
Georgia  30542. 

Persons  wishing  more  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements,  may  do  so  by 
contacting  Mr.  E.  Blaine  Cliver,  Chief, 
HABS/HAER,  National  Park  Service, 
1849  C  Street  NW,  Washington,  DC 
20240.  telephone:  (202)  343-9573.  Draft 
simmiary  minutes  of  the  meeting  will  be 
available  for  public  inspection  about 
eight  weeks  after  the  meeting  at  the 
office  of  the  Preservation  Assistance 
Division,  Suite  200,  800  North  Capitol 
Street,  Washington,  DC. 

Dated:  April  7, 1999. 
John  A.  Bums, 

Acting  Chief,  HABS/HAER  Designated 
Federal  Official,  National  Park  Service. 
[FR  Doc.  99-9055  Filed  4-9-99;  8:45  am] 

BILUNG  C00€  4310-70-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
imder  Review:  Application  of 
Temporary  Replacement  Card. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
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information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  August  13, 1998 
at  63  FR  43417,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encoviraged 
and  will  be  accepted  imtil  May  12, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biu'den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of  a 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Application  of  Temporary  Replacement 
Card. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-695,  Adjudications 


Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstmct:  Primary:  Individuals  or 
Households.  This  information  collected 
on  this  application  will  be  used  by  the 
INS  to  consider  application  for 
replacement  of  temporary  resident  card. 
Also  used  to  request  a  new  card  when 
previously  lost,  stolen  or  destroyed. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  396  responses  at  10  minutes 
(.166)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  66  annual  burden  hours. 

If  you  have  additional  conmients, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536. 

Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  April  1, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  99-8961  Filed  4-9-99;  8:45  am) 

BILUNG  CODE  441fr-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activittee:  Propoeed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
imder  Review:  Guidelines  on  Producing 
Master  Exhibits  for  Asylum 
Applications. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 


information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  August  26, 1998 
at  63  FR  45517,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  May  12, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regsuding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  tLme,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of  a 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Guidelines  for  Producing  Master 
Exhibits  for  Asylum  Applications. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number, 
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Asylum  Division,  Inunigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstmcts:  Primary:  Not-for-Profit 
Institutions.  Master  Exhibits  area  means 
by  which  credible  information  on 
country  conditions  related  to  asylimi 
applications  are  made  available  to 
Asylum  and  Immigration  Officers  for 
use  in  adjudicating  cases. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  20  responses  at  80  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,600  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  biirden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  April  1, 1999 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  oflustice,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  99-8962  Filed  4-9-99;  8:45  am] 

MLUNG  CODE  4410-10-41 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  Information  Collection 
under  Review:  Emergency  Federal  Law 
Enforcement  Assistance. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 


Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  August  27, 1998 
at  63  FR  45863,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

Tiie  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  May  12, 
1999.  This  process  is  conducted  in 
accordance  v«th  5  CFR  1320.10. 

Written  comments  and/ or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  RegiUatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of  a 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Emergency  Law  Enforcement 
Assistance. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number, 
Office  of  General  Counsel  Immigration 
and  Naturalization  Service. 


(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  or  Tribal 
Governments.  This  collection  of 
information  is  needed  for  the  States  and 
localities  to  submit  claims  for 
reimbursement  in  connection  with 
immigration  emergencies. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10  responses  at  30  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  300  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directive  and 
Instruments  Branch,  hnmigration  and 
Naturalization  Service  U.S.  Department 
of  Justice,  Room  5307, 425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Secimty  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  April  1, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  oflustice.  Immigration  and 
Naturalization  Service. 
(PR  Doc.  99-8963  Filed  4-9-99;  8:45  am] 

BILUNO  COOE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Notice  of  Immigration 
Pilot  Program. 

The  Department  of  Justice, 
Immigration  and  Natiiralization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
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Reduction  Act  of  1995.  The  information 
collection  was  previously  publisl^d  in 
the  Federal  Register  on  August  25, 1998 
at  63  FR  45261,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

llie  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  imtil  May  12, 
1999.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  shoiild  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  RegiUatory 
Affairs,  Attention:  Stuart  Shapiro, 
Department  of  Justice  Desk  Officer, 
Room  10235,  Washington,  DC  20530; 
202-395-7316. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of  a 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Notice  of  Immigration  Pilot  Program. 

(3)  Agency  form  nimiber,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Nimiber, 
Adjudications  Division,  Immigration 
and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  information  collection 


is  used  by  the  Service  to  determine 
participants  in  the  Pilot  Immigration 
Program  provided  for  by  section  610  of 
the  Appropriations  Act.  The  Service 
will  select  regional  center(s)  that  are 
responsible  for  promoting  economic 
growth  in  a  geographical  area. 

(5)  An  estimate  of  the  total  niunber  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  50  responses  at  40  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  2,000  aimual  burden  hoius. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW, 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington.  DC 
20530. 

Dated:  April  1, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  99-8964  Filed,  4-9-99;  8:45  am] 

BHJJNQ  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immignrtlon  and  Naturalization  Service 

Agency  Infonnation  Coliection 
Activltlea:  Proposed  Collection; 
Comment  Request 

ACTXm:  Notice  of  information  collection 
under  review;  application  to  adjust 
status  from  temporary  to  permanent 
resident. 

The  £>epartment  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 


published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days    until  Jime  11, 1999. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utlUty,  and 
clarity  of  the  infonnation  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection:  ■ 
Application  to  Adjust  Status  from 
Temporary  to  Permanent  Resident. 

(3)  Agency  form  nimiber,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-698.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  will  be  used  by 
the  Service  to  collect  necessary 
information  to  adjudicate  the 
application  for  permanent  residence  and 
issue  an  Alien  Registration  Card. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,179  responses  at  1  hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,179  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
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Instructions  Branch,  Inunigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307, 425  I  Street,  NW, 
Washington.  DC  20536.  Additionally, 
conmients  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  April  1, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  99-8965  Filed  4-»-99;  8:45  am] 

BILLMG  C006  4410-1»-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Assistance;  Agency 
Information  Collection  Activities; 
Proposed  Collection;  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  review;  Reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired;  BJA-Byme  Formula  Grant 
Program  annual  institutionalization 
survey  for  subgrants. 

The  Department  of  Justice,  Office  of 
Justice  Programs  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below.  The 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  on  May  2, 1997,  allowing  for  a 
60-day  public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  May  12, 1999.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 


Desk  Officer,  Washington,  D.C.  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  focsimile  to  202- 
395-7285. 

Comments  may  also  be  submitted  to 
the  Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Deputy 
Clearance  Officer,  Suite  850, 1001  G 
Street,  NW,  Washington,  D.C,  20530. 
Written  comments  and  suggestions  from 
the  public  and  affected  agencies  should 
address  one  or  more  of  the  following  . 
points: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  functions  of  the 
agency/component,  including  whether  the 
information,  will  have  practical  utility; 

(2)  evaluate  the  acciu'acy  of  the  agencies/ 
components  estimate  of  the  burden  of  the 
proposed  collection  of  information,  including 
the  validity  of  the  methodology  and 
assumptions  used; 

(3)  enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

(4)  minimize  the  burden  of  the  collection 
of  information  to  those  who  are  to  respond, 
including  through  the  use  appropriate 
automated,  electronic,  mechanical,  or  other 
technological  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submissions  of  responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection: 
BJA-Byme  Formula  Grant  Program 
Annual  Institutionalization  Survey  for 
Subgrants 

(3)  The  agency  fonn  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form:  None.  Bureau  of  Justice 
Assistance,  Office  of  Justice  Programs, 
United  Stated  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  Government 
(State  Administrative  Agencies).  Other: 
None.  The  Byrne  Formula  Grant 
Program  was  created  by  the  Anti-Drug 
Abuse  Act  of  1988,  and  is  designed  to 
provide  support  to  its  constituency 
group  of  state  and  local  criminal  justice 
agencies  to  initiate  innovative  projects 
that  respond  effectively  to  crime 
problems  and  improve  operations  of  the 
Nation's  criminal  justice  system. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  The  time  burden  of  the 
56  respondents  to  complete  the  surveys 
for  all  3,936  projects  funded  in  FY  1992, 


is  5  minutes  per  survey.  The  time 
burden  of  the  56  respondents  to 
complete  the  surveys  for  the  estimated 
520  projects  that  were  expected  to 
continue  after  Byrne  funding  ceased  in 
FY  1992,  but  were  not  refunded,  is  45 
minutes  per  survey. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  hour  burden 
to  complete  surveys  for  the  FY  1992 
Byrne-funded  projects  and  those  that 
were  not  refunded  is  720  aimual  burden 
hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouuraged. 

Dated:  April  6, 1999. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 
Department  of  Justice. 
[FR  Doc.  99-8989  Filed  4-»-99:  8:45  am] 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Statistics;  Agency 
Information  Collection  Activities:' 
Proposed  Collection;  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  review;  National  crime 
victimization  survey.  Police  public 
contact  survey  (Revision  of  a  currentiy 
approved  collection). 

The  Bureau  of  Justice  Statistics,  Office 
of  Justice  Programs,  United  States 
Department  of  Justice,  has  submitied  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  February  22, 1999,  allowing 
for  60  days  for  public  comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  imtil  May  12, 1999.  This 
process  is  conducted  in  accordance  with 
5  Code  of  Federal  Regulation,  Part  1320, 
10. 

Writien  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Comments  may  also  be  submitied  to  the 
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Department  of  Justice  (DOI),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Deputy 
Clearance  Officer,  Suite  850, 1001  G 
Street,  NW,  Washington,  DC  20530. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessaiy  for  the 
proper  performance  of  the  functions  of  the 
agency/component,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the  agency's/ 
component's  estimate  of  the  burden  of  the 
collection  of  information  including  the 
validity  of  the  methodology  and  assumptions 
used; 

(3)  Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

(4)  Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated  electronic,  mechanical,  or  other 
technologies  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Regular  collection  (Revision  of  a 
currently  approved  collection.) 

(2)  The  title  of  the  form/collection: 
National  Crime  Victimization  Survey, 
Police  Public  Contact  Supplement. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
PPCS-1. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Eligible  respondents 
to  the  siuvey  must  be  age  IZ  or  older. 
The  Police  Public  Contract  Supplement 
fulfills  the  mandate  set  forth  by  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  to  collect, 
evaluate,  and  publish  data  on  the  use  of 
the  excessive  force  by  law  enforcement 
personnel.  The  survey  will  be 
conducted  as  a  supplement  to  the 
National  Crime  Victimization  Survey  in 
all  sample  households  for  a  six  (6) 
month  period.  Other:  None. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  94,500  respondent  at  an 
average  of  0.05  hours  (1  minute  each) 
plus  Uie  55  minutes  for  the  NCVS 
questionnaire. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
coUecton:  4,734  total  hours  in  addition 
to  the  88,282  total  hours  for  the  NCVS 
questionnaire  for  a  grand  total  of  93,016 
hours. 


If  additional  information  is  required, 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Sutie  850, 
Washington  Center,  1001  G  Street,  NW, 
Washington,  DC  20530. 

Dated:  April  6. 1999. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 
Department  of  Justice. 
(FR  Doc.  99-8990  Filed  4-9-99;  8.45  am] 

BOXMO  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Prognm» 

Bureau  of  Justice  Aeeistance;  Agency 
infomtaMon  Coliection  Activitioe; 
Proposed  Collection;  Comment 
Request 

action:  Notice  of  information  collection 
imder  review;  (Reinvestment  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired).  Denial  of  Federal  benefits  for 
drug  offenders. 

The  Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services, 
has  submitted  the  following  jjoformation 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  coUection 
was  previously  published  in  the  Federal 
Register  on  December  3, 1998,  allowing 
for  a  60-day  public  comment  period. 

The  pxirpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  May  12, 1999.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Deputy 
Clearance  Officer,  Suite  850, 1001  G 
Street,  NW.  Washington,  DC  20530. 


Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  function  of  the 
agency,  including  whether  the  information 
will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and  assumptions 
used; 

(3)  Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 

(4)  Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or  other 
technologies  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Reinstatement  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Tile  titie  of  the  form/collection: 
Denial  of  Federal  Benefits  for  Drug 
Offenders. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  ntmiber  is  3500/2,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  Courts.  Other: 
none. 

The  Denial  of  Federal  Benefits  for 
Drug  Offenders,  P.L.  100-690,  contains 
a  collection  of  information  requirements 
to  ensure  that  convicted  offenders  do 
not  receive  Federal  b^iefits  that  have 
been  denied  by  court  action. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  500 
respondents  will  compete  this  form.  A 
respondent  will  take  an  estimate  of  5 
minutes  to  complete  each  form. 

(6)  An  estimate  of  the  total  public  (in 
hours)  associated  with  the  collection:  It 
is  estimated  that  the  total  public  burden 
associated  with  this  collection  is  41 
annual  burden  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street,  NW, 
Washington,  DC  20530. 
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Dated:  April  7, 1999. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 
Department  of  Justice. 
[FR  Doc.  99-8991  Filed  4-9-99;  8:45  am] 

BILLING  CODE  44ia-1»-M 


DEPARTMENT  OF  JUSTICE 
Parole  Commission 

Sunshine  Act  Meeting 

Public  Announcement 

Piirsuant  To  The  Government  In  the 
Sunshine  Act  (Public  Law  94-409)  [5 
U.S.C.  Section  552bl 

AGENCY  HOLDING  MEETING:  Department  of 

Justice,  United  States  Parole 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Wednesday, 

April  14,  1999. 

PLACE:  Friendship  Heights  Village 

Center,  Classroom  #2,  4433  South  Park 

Avenue,  Chevy  Chase,  Maryland  20815. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

The  following  matters  have  been 
placed  on  the  agenda  for  the  open 
Parole  Commission  meeting: 

1.  Approval  of  minutes  of  previous 
Commission  meeting. 

2.  Reports  from  the  Chairman, 
Commissioners,  Legal,  Chief  of  Staff, 
Case  Operations,  and  Administrative 
Sections. 

3.  Discussion  regarding  the  costs  of 
Home  Detention* 

4.  Discussion  regarding  the  Special 
Parole  Term  Circuit  Split. 

AGENCY  CONTACT:  TOM  KOWALSKI, 
Case  Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  April  6. 1999. 
Nffichael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. ' 
[FR  Doc.  99-9176  Filed  4-8-99;  2:21  am] 

BILLMQ  CODE  4410-31-M 


DEPARTMENT  OF  JUSTICE 
Parole  Commission 
Sunshine  Act  Meeting 

AGENCY  HOLDING  MEETING:  Department  of 

Justice,  United  States  Parole 

Commission. 

DATE  AND  TIME:  9:30  a.m.,  Wednesday, 

April  14,  1999. 

PLACE:  Friendship  Heights  Village 

Center,  Classroom  #2.  4433  South  Park 

Avenue.  Chevy  Chase,  Maryland  20815. 

STATUS:  Closed-Meeting. 

MATTERS  CONSIDERED: 


The  following  matter  will  be 
considered  during  the  closed  portion  of 
the  Commission's  Business  Meeting: 

Appeals  to  the  Commission  involving 
approximately  six  cases  decided  by  the 
National  Commissioners  pursuant  to  a 
reference  under  28  CFR  2.27.  These 
cases  were  originally  heard  by  an 
examiner  panel  wherein  inmates  of 
Federal  prisons  have  applied  for  parole 
or  are  contesting  revocation  of  parole  or 
mandatory  release. 

AGENCY  CONTACT:  Tom  Kowalski,  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  April  6, 1999. 
Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
(FR  Doc.  99-9177  Filed  4-8-99;  2:21  pm] 

BILLING  COOE  4410-31-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Office  for  Victims  of  Crime  Agency; 
Information  Collection  Activities; 
Proposed  Collection  Comment 
Request 

ACTION:  Notice  of  information  collection 
imder  review;  Reinstatement  with  no 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired;  Victims  of  Crime  Act,  Crime 
Victim  Assistance  Grant  Program 
Performance  Report. 

Office  of  Management  and  Budget 
(0MB)  approval  is  being  sought  for  the 
information  collected  listed  below.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  and  allowed  60  days  for  public 
conunent. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  from  May  12, 1999.  This 
process  is  conducted  in  accordance  with 
5  Code  of  Federal  Regidation,  Part 
1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  0MB  via 
facsimile  to  (202)  395-7285. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  addressed  the  following  points: 

(1)  Does  the  proposed  information 
collection  instrument  include  all 


relevant  program  performance 
measiues; 

(2)  Does  the  proposed  information  to 
be  collected  have  practical  utility; 

(3)  Does  the  proposed  information  to 
be  collected  enhance  the  quality  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Does  the  proposed  information  to 
be  collected  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  information  collection: 
Reinstatement,  vdth  no  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection: 
Victims  of  Crime  Act,  Crime  Victim 
Assistance  Grant  Program  Performance 
Report. 

(3)  The  agency  form  number  if  any, 
the  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  OJP  Admin.  Form  7330  (Rev.  11/ 
95),  Office  for  Victims  of  Crime,  Office 
of  Justice  Programs,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  State  government. 
Other:  None. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent/ 
reply:  The  information  to  compile  these 
reports  will  be  drawn  from  victim 
assistance  program  data  to  the  57 
respondents  (grantees).  The  number  of 
victim  assistance  programs  vary  widely 
from  state  to  state.  A  grantee  could  be 
responsible  for  compiling  subgrant  data 
for  as  many  of  186  programs  (Texas)  to 
as  few  as  four  (4)  programs  (Guam). 
Therefore,  the  estimated  clerical  hours 
can  range  from  1  to  70  hours. 

(6)  An  estimate  of  the  total  burden  (in 
hours)  associated  with  the  collection: 
the  current  estimated  recordkeeping  and 
reporting  burden  is  1,197  (20  hours  per 
respondent  (estimated  median)  +  1  hour 
per  respondent  for  recordkeeping  x  57 
respondents  for  recordkeeping  =  1,197 
hours).  There  is  no  increase  in  the 
annual  recordkeeping  and  reporting 
burden. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
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Management  Division,  Smte  850, 
Washington,  DC  20530. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

[FR  Doc.  99-«988  Filed  4-9-99;  8:45  am) 

BHXINO  CODE  4410-18-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Corps:  Preiiminary  Rnding  of  No 
Significant  impact  (FONSO  for  the  New 
Job  Corps  Center  Located  Off 
Walgreen  Ftoad  in  Jaclcsonvilie,  FL 

agency:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Preliminary  Finding  of  No 
Significant  Impact  (FONSI)  for  the  New 
Job  Corps  Center  to  be  located  off  of 
Walgreen  Road  in  Jacksonville,  Florida. 

SUMMARY:  Pursuant  to  the  Council  on 
Environmental  Quality  Regulation  (40 
CFR  Part  1500-08)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA),  and 
the  Department  of  Labor,  Employment 
and  Training  Administration,  Office  of 
Job  Corps,  in  accordance  with  29  CFR 
11.11(d),  gives  notice  that  an 
Environmental  Assessment  (EA)  has 
been  prepared  and  the  proposed  plans 
for  a  new  Job  Corps  Center  will  have  no 
significant  environmental  impact.  This 
Preliminary  Finding  of  No  Significant 
Impact  (FONSI)  wiU  be  made  available 
for  public  review  and  comment  for  a 
period  of  30  days. 

DATES:  Comments  must  be  submitted  by 
May  12, 1999. 

ADDRESSES:  Any  comment(s)  are  to  be 
submitted  to  Amy  J.  Knight, 
Employment  and  Training 
Administration,  Department  of  Labor, 
200  Constitution  Avenue,  NW,  Room  N- 
4659,  Washington.  DC  20210,  (202)  219- 
5468  ext  103  (this  is  not  a  toll-free 
number). 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  EA  and  additional 
information  are  available  to  interested 
parties  by  contacting  Melvin  R.  Collins, 
Regional  Director.  Region  IV  (Four), 
Office  of  Job  Corps.  61  Forsyth  Street, 
Atlanta,  GA  30303,  (404)  562-2382  (this 
is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

The  proposed  development  site  is 
located  approximately  2.9  miles 
northeast  of  the  Jacksonville  City  Hall 
and  is  located  off  of  Walgreen  Road  in 
Jacksonville,  Duval  Coimty,  Florida.  The 
EA  indicates  that  the  site  is  located 


within  an  approximate  40-acre  wooded 
and  undeveloped  parcel.  The  subject 
property  has  imdeveloped  parcels  of 
land  as  well  as  land  developed  with 
commercial,  industrial,  and  residential 
properties  in  the  vicinity  (one  eighth 
mile). 

The  property  is  currently  owned  by 
JARU  Lac,  Mr.  Lawrence  and  Linda 
DuBow,  and  Mr.  Leonard  Setzer.  The 
site  does  not  contain  any  structines,  and 
historical  aerial  photographs  indicate 
that  the  property  has  been  wooded 
dating  back  to  1951,  with  the  exception 
of  a  small  residential  structure  that  was 
historically  found  in  the  northeast 
comer  of  the  subject  property.  The 
structure  is  no  longer  standing,  but  a 
portion  of  the  foimdation  is  still 
standing. 

The  proposed  Jacksonville  Job  Corps 
Center  will  be  a  totally  new  facility 
utilizing  a  campus  setting.  The  new  Job 
Corps  Center  vdll  replace  the  existing 
Job  Corps  facility  currently  located  at 
205  West  Third  Street  in  Jacksonville, 
Florida.  The  new  facility  will  consist  of 
multiple  buildings  which  will  support 
272  Resident  Students  and  28  Non- 
resident Students.  The  new  facility  will 
consist  of  no  fewer  than  eight  buildings, 
including  dormitories,  vocational  shops, 
maintenance  and  warehouse,  cafeteria, 
physical  fitness  center,  administration 
and  support  facilities,  and  classroom 
fedlities.  There  will  be  one  dormitory 
building  for  males  and  one  dormitory 
building  for  females,  with  a  capacity  of 
136  students  each.  Classroom  space  will 
be  provided  in  an  education  building. 
There  will  also  be  a  vocational 
education  building,  a  cafeteria/culinary 
arts  building,  a  recreation  building,  an 
administration  and  medical/dent^ 
building,  and  a  maintenance/warehouse 
building.  The  gross  area  of  the  fecility 
will  be  151,500  square  feet,  not 
including  proposed  outdoor  recreation 
areas.  The  proposed  project  will  be 
constructed  in  accordance  with  local 
fire  and  building  code  requirements. 

The  construction  of  the  Job  Corps 
Center  on  this  imdeveloped  parcel 
would  be  a  positive  asset  to  the  area  in 
terms  of  environmental  and 
socioeconomic  improvements,  and  long- 
term  productivity.  The  construction  of 
the  proposed  Job  Corps  Center  will 
provide  employment  opportimities  for 
Jacksonville,  Florida  area  residents.  The 
Job  Corps  program  provides  basic 
education,  vocational  stalls  training, 
work  experience,  counseling,  health 
care  and  related  support  services  for 
young  adults;  the  program  is  designed  to 
graduate  students  who  are  ready  to 
participate  in  the  local  economy. 

The  proposed  project  will  not  have 
any  significant  adverse  impact  on  any 


natural  systems  or  resources.  All 
construction  or  development  activities 
that  will  possibly  impact  jurisdictional 
wetland  areas  will  be  conducted  in 
compliance  with  federal  and  state 
requirements.  There  are  no  historically 
significant  buildings  on  the  site,  and  no 
areas  of  archaeological  significance.  No 
state  or  federal  threatened  or 
endangered  species  (proposed  or  listed) 
have  been  located  on  the  subject 
property. 

Ait  quality  and  noise  levels  should 
not  be  afiected  by  the  proposed 
development  project  in  the  light 
industrial  area  in  Jacksonville,  Florida. 
Due  to  the  nature  of  the  proposed 
project,  it  would  not  be  a  soince  of  air 
pollutants  or  additional  noise,  except 
possibly  during  construction  of  the 
facility.  All  construction  activities  will 
be  conducted  in  accordance  with 
applicable  noise  and  air  pollution 
regulations,  and  all  pollution  sources 
will  be  permitted  in  accordance  with 
applicable  pollution  control 
requirements.  The  proposed  Job  Corps 
Center  will  not  significantly  increase  the 
vehicle  traffic  in  the  vicinity. 

The  proposed  project  will  not  have 
any  significant  adverse  impact  on  the 
surrounding  water,  sewer,  and  storm 
water  management  infrastructure.  Water 
and  sewage  service  for  the  new  facility 
wiU  be  provided  by  the  Jacksonville 
Electric  Authority  (JEA).  These  utility 
systems  are  readily  accessible  and  have 
sufficient  capacity  to  accommodate  the 
new  Job  Corps  Center.  All  wastewater 
bom  the  center  will  be  treated  at  JEA's 
Main  Street  wastewater  treatment  plant. 
All  drinking  water  will  be  provided  by 
the  JEA's  Buckman  water  treatment 
plant,  which  is  the  municipal  water 
supply  for  the  surrounding  area. 
Drinking  water  for  the  Buckman  plant  is 
obtained  from  deep  wells  into  the 
Florida  Aquifer.  Storm  water  runoff 
frtim  parking  lots,  sidewalks,  and  other 
structures  will  be  managed  in 
accordance  with  the  requirements  of  the 
St.  Johns  River  Water  Management 
District  (SJRWMD),  and  storm  water 
runoff  is  not  anticipated  to  adversely 
impact  area  siuface  water  quality. 

The  City  of  Jacksonville,  Office  of 
Solid  Waste  and  Resoiut:e  Management, 
operates  its  own  landfill  (Trail  Ridge 
Landfill).  Municipal  solid  waste  is 
collected  weekly  by  the  city.  The 
estimated  life  remaining  at  the  landfill 
is  21  years,  based  on  recent 
implementation  of  a  recycling  program. 
Waste  disposal  at  the  new  Job  Corps 
Center  will  be  provided  by  either  the 
Office  of  Solid  Waste  and  Resoiuce 
Management,  or  one  of  several  waste 
disposal  contractors  ciurentiy  servicing 
the  community.  The  construction  and 
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relocation  of  the  existing  Job  Corps 
Center  to  this  new  site  is  not  expected 
to  increase  demand  for  space  at  the  Trail 
Ridge  Landfill. 

J^  provides  electrical  service  to  the 
project  site.  Natxiral  gas  is  provided  by 
Florida  Gas  Transmission  Company, 
and  telephone  service  is  provided  by 
BellSouth.  All  of  these  utilities  have 
distribution  lines  in  the  vicinity  which 
have  sufficient  capacity  to  handle  the 
increased  service  demand  created  by  the 
new  Job  Corps  Center.  The  increased 
demand  for  utility  services  is  not 
expected  to  have  a  significant  adverse 
a^ct  on  the  environment. 

Walgreen  Road  leads  directly  to  the 
proposed  project  site  but  not  onto  the 
subject  property.  Walgreen  Road 
connects  to  Gol&ir  Road,  to  the  south, 
which  leads  to  several  other  main 
thoroughfores  within  the  Qty  of 
Jacksonville  and  is  part  of  the 
Jacksonville  Transit  Authority  route. 
These  services  can  be  used  to  access  all 
aspects  of  the  greater  Jacksonville  area. 
Roadways  will  need  to  be  constructed 
on  the  new  Job  Corps  Center  project  site, 
but  no  significant  adverse  affects  are 
expected. 

No  significant  adverse  affects  should 
be  felt  by  the  local  medical,  emergency, 
fire  and  police  fecilities.  There  are 
several  primary  providers  of  medical 
services  in  the  Jacksonville  area.  The 
primary  medical  provider  located 
closest  to  the  subject  property  is  the 
Methodist  Medical  Center.  There  are 
also  private  medical  facilities  located  in 
the  Jacksonville  area.  The  Job  Corps 
Center  will  also  have  a  small  medical 
and  dental  facility  on-site  for  use  by  the 
residents  as  necessary. 

Security  services  at  the  Jacksonville 
Job  Corps  will  be  provided  by  the 
center's  staff,  with  two  personnel  on  the 
day  shift,  three  on  evening  shift,  and 
two  on  the  night  shift.  It  is  not 
anticipated  that  the  Job  Corps  Center 
will  need  additional  security  support 
from  the  community.  Police  services  are 
provided  by  the  Jacksonville  Police 
Department,  the  Duval  County  Sheriff's 
Office,  and  the  Florida  State  Police.  The 
Jacksonville  Police  substation  serving 
the  proposed  subject  property  is  the 
Zone  1,  Substation  Norwood,  which  is 
located  at  the  Gateway  Shopping  Plaza. 
No  police  services  will  be  adversely 
impacted  by  proposed  Job  Corps  Center. 

The  City  of  Jacksonville  will  provide 
fire  and  emergency  response  to  the 
project  site.  The  closest  station  to  the 
project  site  is  Station  #  2  located  at  4th 
and  North  Main  Street,  which  is 
approximately  four  blocks  from  the 
project  site.  Backup  assistance  will  be 
fix)m  the  Station  #  1  at  611  Liberty 
Street.  The  Jacksonville  Fire  Department 


is  a  paid,  professional  fire-fighting 
organization  providing  24-hour  service. 
In  addition,  the  Jacksonville  area 
utilizes  the  911  emergency  call  system 
for  all  emergencies,  including  fire  and 
police.  All  fire  and  emergency  services 
in  the  area  are  adequate  for  the  project. 

The  proposed  project  population  will 
not  have  a  significant  adverse 
sociological  effect  on  the  City  of 
Jacksonville  commimity.  This  area  is 
characterized  by  a  fairly  divwse 
ethnicity,  and  offers  nimierous 
educational  and  recreational 
opportunities.  Similarly,  the  proposed 
project  will  not  have  a  significant 
adverse  affect  on  demographic  and 
socioeconomic  characteristics  of  the 
area. 

The  alternatives  considered  in  the 
preparation  of  this  FONSI  were  as 
follows:  (1)  No  Action;  (2)  Construction 
at  an  Alternate  Site;  and  (3)  Continue 
Construction  as  Proposed.  The  "No 
Action"  alternative  was  not  selected. 
The  current  Jacksonville  Job  Corps 
Center  is  located  in  a  nm-down  facility 
that  is  inadequate  to  meet  the 
educational,  residential,  and 
recreational  needs  of  the  staff,  faculty, 
and  students  at  the  Center.  The 
"Alternate  Site"  alternative  was  not 
selected.  The  Department  of  Labor, 
Employment  and  Training 
Administration  solicited  proposals  for 
relocation  properties  on  February  8, 
1998,  and  received  proposals  for  five 
properties  in  Jacksonville,  Florida.  Of 
the  five  proposed  sites  evaluated  by  the 
Department  of  Labor,  Employment  and 
Training  Administration,  only  the 
subject  property  on  Walgreen  Road  was 
determined  to  be  suitable  f(» 
construction  of  a  Job  Corps  Center. 

Due  to  the  inadequate  focilities 
currently  occupied  by  the  Jacksonville 
Job  Corps  Center,  the  lack  of  alternative 
construction  sites,  and  the  absence  of 
any  identified  adverse  environmental 
impacts  from  locating  a  Job  Corps 
Center  at  the  subject  property,  the 
"Continue  Construction  as  Proposed" 
alternative  was  selected. 

Based  on  the  information  gathered 
during  the  preparation  of  the  EA,  no 
enviromnental  liabilities,  current  or 
historical,  were  found  to  exist  on  the 
proposed  Job  Corps  Center  site.  The 
planned  construction  of  a  Job  Corps 
Center  on  the  undeveloped  parcel 
located  off  of  Walgreen  Road  in 
Jacksonville,  Florida,  will  not  create  any 
significant  adverse  impacts  on  the 
environment. 


Dated  at  Washington,  DC,  this  6th  day  of 
April,  1999. 
Mary  Silva. 
Director  of  fob  Corps. 
[FR  Doc.  99-9029  Filed  4-9-99;  8:45  am] 
BttJJNQ  COOE  4610-N-P 


DEPARTMENT  OF  LABOR 

OccupatkMwl  Sataty  and  HMllh 
Administration 

Oragon  Stat*  Standards;  None*  of 
Approval 

1.  Backgroond. 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
imder  Section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  Section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  December  28, 1972,  notice  was 
published  in  the  Federal  Reglater  (37 
FR  28628)  of  the  approval  of  the  Oregon 
plan  and  the  adoption  of  Subpart  D  to 
Part  1952  containing  the  decision. 

The  Oregon  plan  provides  for 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  imder  Section  6 
of  the  Act.  Section  1953.20  provides 
that  where  any  alteration  in  the  Federal 
program  coidd  have  an  adverse  impact 
on  Sie  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required.  The  Oregon  plan  also  provides 
for  the  adoption  of  Federal  standards  as 
State  standards  by  reference. 

The  state  submitted  by  letter  dated 
September  13, 1989,  &t)m  John  A. 
Pompei,  Administrator,  to  James  W. 
Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  State 
standard  amendments  comparable  to  29 
CFR  1926,  Safety  and  Health 
Regulations  for  Construction,  as 
published  in  the  Federal  Register  (36 
FR  75)  on  April  17, 1971.  The  Oregon 
Safety  and  Health  Regidations  for 
Construction  are  contained  in  OAR 
Division  3.  The  regulations  were  re- 
adopted  by  reference,  but  included  a 
large  number  of  State-initiated  rules 
adopted  in  addition  or  in  lieu  of  specific 
rules  in  1926.  The  new  Construction 
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rules  became  effective  July  7, 1989 
iinder  Oregon  Administrative  Order  8- 
1989.  Included  were  State-initiated 
amendments  concerning  fall  protection 
and  traffic  control  (Administrative 
Order  2-1989).  On  April  26, 1989.  the 
State  mailed  the  proposed  amendment 
of  rules  to  those  on  die  Department  of 
Insurance  and  Finance  mailing  list 
established  pursuant  to  OAR  436-01- 
000  and  to  those  on  the  Department's 
distribution  list  as  their  interest 
appeared.  On  June  15, 1994,  the 
submittal  was  returned  to  the  State  for 
clarification  of  some  issues  and 
corrections  of  others.  On  October  29, 
1996,  the  State  submitted  an 
explanation  of  the  issues  and  its  plan  for 
making  the  necessary  corrections.  Since 
the  corrections  were  minor  and  did  not 
require  an  administrative  order,  they 
were  made  when  the  standards  were 
reprinted.  The  final  corrections  were 
made  in  1998. 

On  its  own  initiative,  the  State  of 
Oregon  has  submitted  by  letter  dated 
March  25, 1991,  from  John  A.  Pompei, 
Administrator,  to  James  W.  Lake, 
Regional  Administrator,  and 
incorporated  as  part  of  the  plan, 
adoption  of  an  (Dregon-initiated  rule, 
OAR  437-03-093,  which  makes  the 
Motor  Vehicle  standard  1926.601 
applicable  to  all  construction  job  sites 
with  no  exceptions.  The  amendment 
was  adopted  March  18, 1991,  effective 
April  15, 1991,  under  Administrative 
Order  5-1991. 

On  its  own  initiative,  the  State  of 
Oregon  has  submitted  by  letter  dated 
May  10, 1994,  from  John  A.  Pompei, 
Administrator,  to  James  W.  Lake, 
Regional  Administrator,  a  repeal  of  OAR 
437-050,  055  and  060  because  they 
duplicate  the  requirements  contained  in 
29  CFR  1926,  Subpart  X,  Ladders.  These 
standards  originally  received  Federal 
Register  approval  (42  FR  62554)  on 
December  13, 1977.  At  the  same  time 
Oregon  also  submitted  a  State-initiated 
amendment  to  its  construction 
standards  at  OAR  437-03-020(1)  to 
raise  the  minimiim  estimated  cost  of 
construction  projects  requiring  flush 
toilet  facilities  from  $500,000  to 
$1,000,000.  The  State  standard 
amendments  were  adopted  and  efiiective 
April  27, 1994,  imder  Administrative 
Order  1-1994. 

In  response  to  Federal  standard 
changes,  the  State  of  Oregon  has 
submitted  by  letter  dated  Jime  13. 1997, 
from  Peter  De  Luca.  Adntiinistrator,  to 
Richard  Terrill,  Acting  Regional 
Adminisbator,  and  incorporated  as  part 
of  the  plan,  State  standards  comparable 
to  29  CFR  1926.57(f),  (g),  (h)  and  (i). 
1926.103(d),  (e).  (f),  (g),  (h)  and  (i). 
1926.416(aK4),  (f),  (g)  and  1926.417(d) 


contained  in  the  incorporation  of 
General  Industry  Safety  and  Health 
Standards  Applicable  to  Construction 
Work  and  TecQmical  Amendments,  as 
published  in  the  Federal  Register  (58 
FR  35099)  on  June  30, 1993;  and  State 
standards  comparable  to  the  changes 
contained  in  the  Federal  Register  (61  FR 
9230)  as  published  on  March  7. 1996. 
Miscellaneoiis  Minor  and  Technical 
Amendments,  except  minor  and 
technical  amendments  to  the  following 
sections  were  not  adopted:  29  CFR 
1910.142(c)(4),  1910.142(i)(l),  1910.153, 
1910.261(a)(3),  1910.261(a)(4), 
1910.261{n),  1910.266(d)(3){iv), 

1910.266(e)(2)(i),  1910.266(f)(3)(ii). 
1910.266(f)(3)(iii),  1910.266(f)(3)(iv), 
1910.266(f)(4),  1910.266{f)(5)(i), 
1910.268(0(1),  1926.33(c)(13){i), 
1926.103(a)(2),  1926.1103, 13 
Carcinogens  and  the  associated 
deletions  to  1926.1104  and  .1106 
through  .1116, 1928.21(a)(6), 
1928.51(b)(1),  1928.52, 1928,53, 
Appendix  B  to  Subpart  C  and 
1928.1027;  and  State  standards 
comparable  to  the  changes  to  29  CFR 
1910  and  1915,  Changes  to  Subpart  C 
and  D  to  29  CFR  1926  and  changes  to 
the  Cadmium  standard  contained  in 
1926.1127  as  published  in  the  Federal 
Register  (61  FR  31427)  on  June  20, 1996. 
Consolidation  of  Repetitive  Provisions; 
Technical  Amendments,  These  changes 
were  adopted  and  became  effective  on 
April  2. 1997,  imder  Administrative 
Order  4-1997. 

In  response  to  Federal  standard 
changes,  the  State  has  submitted  by 
letter  dated  Jime  13. 1997,  fix)m  Peter  De 
Luca,  Administrator,  to  Richard  Terrill, 
Acting  Regional  Administrator,  and 
incorporated  as  part  of  the  plan.  State 
standards  identical  to  29  CFR  1926.450 
through  .454,  Safety  Standards  for 
Scaffolds  Used  in  the  Construction 
Industry  as  published  in  the  Federal 
Register  (61  FR  46051)  on  August  30, 
1996,  and  corrections  and  partial  stay 
published  in  the  Federal  Register  (61 
FR  59831)  on  November  25, 1996.  In 
addition  to  adopting  the  federal 
standard,  the  state  adopted  three  state 
initiated  standards  and  added  a  note  to 
clarify  one  standard.  The  state  initiated 
standards  require  the  employer  to  have 
the  manufacturer's  operating  manual 
with  manually  propelled  elevating 
aerial  platforms,  boom  supported 
elevating  work  platforms  and  scissor 
lifts  and  that  they  follow  all  operating 
and  maintenance  instructions.  The  state 
rules  were  adopted  and  became  effective 
on  March  12,1997,  under 
Administrative  Order  2-1997. 


2.  Decision 

OSHA  has  detennined  that  the  State 
standards  for  Scaffolds  in  Construction. 
General  Industry  Standards  Applicable 
to  Construction  Work  and  Technical 
Amendments,  Miscellaneous  Minor  and 
Technical  Amendments,  and 
Consolidation  of  Repetitive  Provisions 
(Technical  Amendments]  are  at  least  as 
effective  as  the  comparable  Federal 
standards  as  required  by  Section 
18(c)(2)  of  the  Act.  OSHA  has  also 
determined  that  the  differences  between 
the  State  and  Federal  standards  are 
minimal  and  that  the  standards  are  thus 
substantially  identical.  OSHA  has  also 
detennined  that  the  State  standards  for 
Construction,  Motor  Vehicles,  and 
repeal  of  duplicative  Ladder  standards 
are  at  least  as  effective  as  the 
comparable  Federal  standards,  as 
required  by  Section  18(c)(2)  of  the  Act. 
The  re-adopted  Construction  standards 
have  been  in  effect  since  July  7, 1989, 
the  Motor  Vehicle  standard  has  been  in 
effect  since  April  15. 1991.  and  the 
repeal  of  the  Ladder  standards  and 
amendment  of  construction  standards 
regarding  flush  toilet  facilities  have 
been  in  effect  since  April  27, 1994. 
During  this  time  OSHA  has  received  no 
indication  of  significant  objection  to  the 
State's  different  standards  either  as  to 
their  effectiveness  in  comparison  to  the 
Federal  standards  or  as  to  their 
conformance  with  the  product  clause 
requirements  or  Section  18(c)(2)  of  the 
Act.  (A  different  state  standard 
applicable  to  a  product  which  is 
distributed  or  used  in  interstate 
commerce  but  be  required  by 
compelling  local  conditions  and  not 
unduly  burden  interstate  commOTce). 
OSHA  approves  all  of  the  standards. 
However,  the  right  to  reconsider  this 
approval  is  reserved  should  substantial 
objections  be  submitted  to  the  Assistant 
Secretary.  The  state  standards  were 
adopted  pursuant  to  ORS  654.025(2), 
ORS  656.726(3)  and  ORS  183.335. 

3.  Location  of  Supplement  fiir 
Inspection  and  Copjring 

A  copy  of  the  standards,  along  with 
the  approved  plan,  may  be  inspected 
and  copied  during  normal  business 
hours  at  the  following  locations:  Office 
of  the  Regional  AdminislTator, 
Occupational  Safety  and  Health 
AdmLustration,  1111  Third  Avenue, 
Suite  715,  Seattle.  Washington  98101- 
3212;  Oregon  Occupational  Safety  and 
Health  Division.  Department  of 
Consumer  and  Business  Services. 
Salem,  Oregon  97310;  and  the  Office  of 
State  Programs,  Occupational  Safioty  and 
Health  Administration,  Room  N-3476, 
200  Constitution  Avenue,  NW, 
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Washington.  D.C.  20210.  An  electronic 
copy  of  this  Federal  Register  notice  may 
be  obtained  from  the  OSHA  home  page, 
http://www.osha.gov.  Click  on  Federal 
Register  under  the  Regulation  section. 

4.  Public  Participation 

Under  29  CFR  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  (Dregon  State  Plan  as 
a  proposed  change  and  making  the 
Regional  Administrator's  approval 
efiective  upon  publication  for  the 
following  reasons: 

1.  The  standard  amendments  are  as 
effective  as  the  federal  standards  which 
were  promulgated  in  accordance  with 
federal  law  including  meeting 
requirements  for  public  participation. 

2.  The  standara  amendments  were 
adopted  in  accordance  with  the 
procedural  requirements  of  State  law 
and  further  public  participation  would 
be  repetitious. 

This  decision  is  effective  April  12, 
1999. 

(Sec.  18.  Pub.  L.  91-596,  84  Stat.  6108  [29 
U.S.C.  667]). 

Signed  at  Seattle,  Washington,  this  16th 
day  of  October  1998. 

Richard  S.  Terrill, 

Acting  Regional  Administrator. 

[PR  Doc.  99-9048  Filed  4-9-99;  8:45  am] 

BHJJNQ  CODE  4S10-26-P 


MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Commission  Meeting 

AQENCY:  Medicare  Payment  Advisory 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Commission  will  hold  its 
next  public  meeting  on  Thitfsday,  April 
29, 1999  and  Friday,  April  30, 1999  at 
the  Embassy  Suites  Hotel,  1250  22nd 
Street.  NW,  Washington,  DC.  The 
meeting  is  tentatively  scheduled  to 
begin  at  9:45  a.m.  on  April  29,  and  at 
9:00  a.m.  on  April  30. 

The  Commission  will  discuss 
managed  care  for  the  frail  elderly, 
quality  assurance  in  the  traditional 
medicare  program,  care  for  beneficiaries 
with  end-stage  renal  disease,  care  at  the 
end  of  life,  health  care  errors,  consumer 
choice,  access  to  care,  access  to  home 
health  services,  payment  for  graduate 
medical  education,  payment  for 
physician  services,  and  beneficiary 
financial  liability. 


Agendas  will  be  mailed  on  April  9, 
1999.  The  final  agenda  will  be  available 
on  the  Commission's  web  site 
(www.MedPCA.gov). 
ADDRESSES:  MedPAC's  address  is:  1730 
K  Street,  NW,  Suite  800,  Washington, 
DC  20006.  The  telephone  number  is 
(202)  653-7220. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Diane  Ellison,  Office  Manager,  (202) 
653|-7220. 

SUPPLEMENTARY  INFORMATION:  If  you  are 
not  on  the  Conunission  mailing  list  and 
wish  to  receive  an  agenda,  please  call 
(202)  653-7220. 
Murray  N.  Ross, 
Executive  Director 
[FR  Doc.  99-6996  Filed  4-9-99;  8:45  am] 

BHJJNG  CODE  6820-BW-M 


NATIONAL  COUNCIL  ON  DISABILITY 

Advisory  Committee  Conference  Call 

agency:  National  Council  on  Disability 
(NCD). 

summary:  This  notice  sets  forth  the 
schedule  of  the  forthcoming  conference 
call  for  NCD's  advisory  Committee — 
International  Watch.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(l)(2)  of  the  Federal  Advisory 
Committee  Act  (P.L.  92-463). 
international  watch:  The  purpose  of 
NCD's  International  Watch  is  to  share 
information  on  international  disability 
issues  and  to  advise  NCD's  International 
Committee  on  developing  policy 
proposals  that  will  advocate  for  a 
foreign  policy  that  is  consistent  with  the 
values  and  goals  of  the  Americans  with 
Disabilities  Act. 

DATE:  May  19, 1999, 12:00  noon-l:00 
p.m.  edt. 

FOR  INTERNATIONAL  WATCH  INFORMATION, 
CONTACT:  Lois  T.  Keck,  Ph.D.,  Research 
Specialist,  National  Council  on 
Disability,  1331  F  Street  NW.,  Suite 
1050,  Washington,  DC  2004;  202-272- 
2004  (Voice),  202-272-2074  (TTY), 
202-272-2022  (Fax),  lkeck@ncd.gov  (e- 
mail). 

AGENCY  MISSION:  The  National  Council 
on  Disability  is  an  independent  federal 
agency  composed  of  15  members 
appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  Its  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  equal 
opportunity  for  all  people  with 
disabilities,  regardless  of  the  nature  of 
severity  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 


This  committee  is  necessary  to 
provide  advice  and  recommendations  to 
NCD  on  international  disability  issues. 

We  cvurently  have  balanced 
membership  representing  a  variety  of 
disabling  conditions  from  across  die 
United  States. 

OPEN  CONFERENCE  CALLS:  These  advisory 
committee  conference  calls  of  the  N 
ational  Council  on  Disability  will  be 
open  to  the  public.  However,  due  to 
fiscal  constraints  and  staff  limitations,  a 
limited  number  of  additional  lines  will 
be  available.  Individuals  can  also 
participate  in  the  conference  calls  at  the 
NCD  office.  Those  interested  in  joining 
these  conference  calls  should  contact 
the  appropriate  staff  member  listed 
above. 

Records  will  be  kept  of  all 
International  Watch  conference  calls 
and  will  be  available  after  the  meeting 
for  public  inspection  at  the  National 
Council  on  Disability. 

Signed  in  Washington,  DC,  on  March  31, 
1999. 

Ethel  D.  Briggs, 
Executive  Director. 
[FR  Doc.  99-9053  Filed  4-9-99;  8:45  am] 

BILLING  CO06  6820-MA-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 

April  15, 1999. 

place:  Board  Room.  7th  Floor,  Room 

7047, 1775  Duke  Street,  Alexandria, 

Virginia  22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Request  fitjm  a  Federal  Credit 
Union  to  Convert  to  a  Community 
Charter. 

2.  Final  Rule:  Amendment  to  Part  701, 
NCUA's  Rides  and  Regulations, 
Charitable  Donations. 

3.  Interim  Final  Ride:  Amendments  to 
Part  745,  NCUA's  Rules  and 
Regulations,  Share  Insurance. 
RECESS:  11:15  a.m. 

TIME  AND  DATE:  11:30  a.m.,  Thursday, 

April  15, 1999. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047, 1775  Duke  Street,  Alexandria, 

Virginia  22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Administrative  Action  under 
Section  107  of  the  Federal  Credit  Union 
Act  and  Part  701  of  NCUA's  Rules  and 
Regulations.  Closed  pursuant  to 
exemption  (8). 

2.  Administrative  Action  under 
Section  206  of  the  Federal  Credit  Union 
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Act.  Closed  pursuant  to  exemptions  (4) 
(7]  and  (8). 

3.  Two  (2)  Personnel  Actions.  Closed 
pursuant  to  exemptions  (2]  and  (6). 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  (703)  518-6304. 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  99-9224  Filed  4-«-99;  3:37  pm] 

BILUNG  COOE  7535-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Cdlaction 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currenUy  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  part  81,  Standard 
Specifications  for  Granting  of  Patent 
Licenses. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required: 

Application  for  licenses  are  submitted 
once.  Other  reports  are  submitted 
annually  or  as  other  events  require. 

5.  Who  will  be  required  or  asked  to 
report: 

Applicants  for  and  holder  of  NRC 
licenses  to  NRC  inventions. 

6.  An  estimate  of  the  number  of    ' 
responses:  0. 

7.  The  estimated  number  of  annual 
respondents:  0. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  35  hours; 
however,  no  applications  are 
anticipated  during  the  next  three  years. 

9.  An  indication  of  whether  section 
3507(d),  Pub.  L.  104-13  applies: 

Not  applicable.  

10.  Abstract:  10  CFR  part  81 
establishes  the  standard  specifications 


for  the  issuance  of  licenses  to  rights  in 
inventions  covered  by  patents  or  patent 
applications  invested  in  the  United 
States,  as  represented  by  or  in  the 
custody  of  the  Commission  and  other 
patents  in  which  the  Commission  has 
legal  rights. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  firee  of  charge 
at  the  NRC  PubUc  Dociunent  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC    ' 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  dociunent  wiU  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  May  12, 1999.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Erik  Godwin,  Office  of  Information  and 
Regulatory  Affairs  (3150-0121), 
NEOB-10202,  Office  of 
Management  and  Budget, 
Washington,  DC  20503. 

Conmients  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  99-9040  Filed  4-9-99;  8:45  am] 

BILLING  COOE  7890-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  No.  50-029-LA-R;  ASLBP  No.  99- 
754-01-LA-R] 

Yankee  Atomic  Electric  Company 
(Yankee  Nuclear  Power  StatkNi) 
License  Termination  Plan;  Notice  of 
Hearings 

Atomic  Safety  and  Licensing  Board 

Before  Administrative  Judges;  Charles 
Bechboefer,  Chairman,  Dr.  Thomas  S. 
Elleman,  Thomas  D.  Murphy. 

April  6, 1999 

This  proceeding  concerns  the 
application  of  Yankee  Atomic  Electric 
Company  (YAEC)  for  approval  of  a 
License  Termination  Plan  for  the 
Yankee  Nuclear  Power  Station,  a 
nuclear  facility  located  near  the  town  of 


Rowe,  Franklin  County,  Massachusetts. 
On  October  23, 1998,  the  Nuclear 
Regulatory  Commission  ruled  that  two 
petitioners  for  intervention,  the  New 
England  Coalition  On  Nuclear  Pollution 
(NECNP)  and  the  Citizens  Awareness 
Network  (CAN),  had  standing  (CLI-98- 
21,  48  NRC  185),  and  it  remanded  the 
proceeding  to  the  Atomic  Safety  and 
Licensing  Board  to  determine  whether 
the  petitioners  had  any  admissible 
contentions  that  would  entitle  them  to 
a  hearing.  On  October  26, 1998,  the 
Atomic  Safety  and  Licensing  Board  for 
this  proceeding  was  reconstituted  to 
rule  upon  the  hearing  requests  and  to 
preside  over  the  proceeding  in  the  event 
that  a  hearing  was  ordered.  63  FR  58432 
(October  30, 1998). 

After  holding  a  prehearing  conference 
in  Greenfield,  Massachusetts,  the 
Atomic  Safety  and  Licensing  Board 
issued  a  Prehearing  Conference  Order 
(LBP-99-14)  on  March  17,  1999, 
granting  NECNP's  and  CAN'S  requests 
for  a  hearing  and  petitions  for  leave  to 
intervene.  The  Order  also  permitted  the 
Franklin  Regional  Council  of 
Governments  to  participate  as  an 
interested  governmental  entity  pursuant 
to  10  CFR  §  2.715(c). 

Please  take  notice  that  a  hearing  will 
be  conducted  in  this  proceeding.  The 
reconstituted  Atomic  Safety  and 
Licensing  Board  designated  to  preside 
over  the  proceeding  consists  of  Dr. 
Thomas  S.  Elleman,  Thomas  D.  Murphy, 
and  Charles  Bechhoefer,  who  will  serve 
as  Chairman  of  the  Board. 

Diuing  the  coiu^e  of  the  proceeding, 
the  Board  may  hold  one  or  more 
prehearing  conferences  ptu^uant  to  10 
CFR  2.752  and,  if  necessary,  an 
evidentiary  hearing.  The  public  is 
invited  to  attend  all  these  sessions. 

Supplementing  the  opportunity 
afforded  at  the  first  prehearing 
conference,  during  some  or  all  of  these 
sessions,  and  in  accordance  with  10 
CFR  2.715(a),  any  person  not  a  party  to 
the  proceeding  wiU  be  permitted  to 
make  a  limited  appearance  statement, 
either  in  writing  or  (depending  on  time 
availability)  orally,  setting  forth  his  or 
her  position  on  the  issues.  These 
statements  do  not  constitute  testimony 
or  evidence  but  may  assist  the  Board 
and/or  parties  in  the  definition  of  issues 
being  considered.  To  the  extent  that  oral 
statements  are  (>ermitted,  the  number  of 
persons  making  such  statements  and  the 
time  allotted  for  each  may  be  limited 
depending  upon  the  time  available  at 
various  sessions.  Written  statements 
may  be  submitted  at  any  time.  Written 
statements,  and  requests  to  make  oral 
limited  appearance  statements,  should 
be  submitted  to  the  Office  of  the 
Secretary,  U.S.  Nuclear  Regulatory 
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Commission,  Washington  DC  20555, 
Attn:  Rulemakings  and  Adjudications 
Staff.  A  copy  of  such  statement  or 
request  should  also  be  served  on  the 
Chairman  of  this  Atomic  Safety  and 
Licensing  Board.  T3  F23,  U.S.  Nuclear 
RegiJatory  Commission,  Washington  DC 
20555. 

Documents  relating  to  this  proceeding 
are  available  for  public  inspection  at  the 
Commission's  Local  Public  Document 
Room,  Greenfield  Community  College,  1 
College  Drive,  Greenfield, 
Massachusetts  01301,  as  well  as  at  the 
Commission's  Public  Dociunent  Room, 
2120  L  St.  NW,  Washington  DC  20555. 

Rockville.  MD.  April  6, 1999. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Charles  Bechhoefer, 
Chairman,  Administrative  Judge. 
[FR  Doc.  99-9037  Filed  4-9-99;  8:45  am) 

MLUNQ  COOE  7S9(H)1-i> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-029] 

YankM  Atomic  Electric  Company; 
Yanlcee  Nuclear  Power  Station; 
Environmental  Aasesament  and 
Hnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  the 
issuance  of  an  amendment  to  the 
Yankee  Atomic  Electric  Company 
(YAEC  or  licensee)  license  for  the 
Yankee  Nuclear  Power  Station  (YNPS  or 
plant]  approving  the  License 
Termination  Plan  (LTP).  YAEC 
submitted  the  LTP  by  letter  dated  May 
15, 1997,  by  two  separate  letters  dated 
December  18, 1997,  and  a  fourth  letter 
dated  January  23, 1998.  The  plant  is 
located  in  Rowe  Township,  Franklin 
County,  Massachusetts. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  is  issuance  of  a 
license  amendment  approving  the  LTP. 
The  LTP  is  required  by  regulations  to 
include:  (A)  A  site  characterization;  (B) 
identification  of  dismantlement 
activities  not  completed  imder  the  Post 
Shutdown  Activities  Report  (PSDAR)/ 
Decommissioning  Plan  at  the  time  of 
submitting  the  LTP;  (C)  plans  for  site 
remediation;  (D)  detailed  plans  for  the 
final  radiation  survey;  (E)  a  description 
of  the  end  use  of  the  site,  if  restricted 
[The  YAEC  application  does  not  include 
restrictions;  therefore,  this  item  is  not 
included  in  YAEC's  LRP);  (F)  an 
updated  site-specific  estimate  of 
remaining  decommissioning  costs;  and 


(G)  a  supplement  to  the  environmental 
report  describing  any  new  information 
or  significant  environmental  change 
associated  with  the  licensee's  proposed 
termination  activities. 

The  Need  for  the  Proposed  Action 

Issuance  of  an  amendment  approving 
the  LTP  will  allow  the  licensee  to 
implement  its  final  radiation  survey 
plan  to  allow  for  a  determination  as  to 
whether  the  release  criteria  for 
imrestricted  use  of  the  site  after  the 
YAEC  license  is  terminated  have  been 
met. 

Environmental  Impacts  of  the  Proposed 
Action 

Issuance  of  the  amendment  approving 
the  LTP  will  not  have  any  significant 
effect  on  accident  risk  and  probability  of 
any  other  environmental  impact  is 
extremely  remote. 

The  staff's  review  of  the  four  YAEC 
submittals  of  May  15, 1997,  December 
18, 1997  (2),  and  January  23, 1998,  has 
concluded  that  the  environmental  and 
safety  consequences  of  accidents  that 
may  potenti^y  result  in  a  radiological 
release  are  greatly  decreased  given  the 
plant's  permanently  shutdown  and 
defueled  status  and  that  the  fuel  has 
decayed  for  seven  years  since  it  was 
removed  from  the  reactor. 

The  licensee  does  not  propose  any 
disposal  or  relocation  of  fuel  by  this 
action.  The  proposed  action  does  not 
increase  the  probability  or  consequences 
of  any  accidents,  no  changes  are  being 
made  in  the  types  of  any  effluents  that 
may  be  released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
occupational  or  public  radiation 
exposure.  Therefore,  the  proposed 
action  would  residt  in  no  significant 
radiological  enviroiunental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  affect  non-radiological 
plant  effluents  and  has  no  other  non- 
radiological  enviroiunental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action 

Because  the  Commission  concluded 
that  there  are  no  significant 
environmental  effects  that  would  resvdt 
fi'om  the  proposed  action,  any 
alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 


action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  evaluated  in 
previous  environmental  reviews  for  the 
YNPS. 

Agencies  and  Persons  Consulted 

On  October  22, 1998,  in  accordance 
with  its  stated  policy,  the  staff  consulted 
with  the  Commonwealth  of 
Massachusetts  regarding  the 
environmental  impact  of  the  proposed 
actions.  The  Commonwealth  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  dettdls  with  respect  to  this 
action,  see  the  four  YAEC  submittals, 
referenced  above,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street.  NW,  Washii^on,  DC 
20555.  and  at  the  local  public  document 
room  at  the  Greenfield  Community 
College,  1  College  Drive,  Greenfield, 
Massachusetts  01301. 

Dated  at  Rockville,  Maryland,  April  1, 
1999. 

For  the  Nuclear  Regulatory  Ck)mimssion. 
Robert  A.  Gramm, 

Acting  Director,  Project  Directorate  IV  & 
Decommissioning,  Division  of  Licensing 
Project  Management,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  99-9042  Filed  4-9-99;  8:45  am] 
BILUNG  COOE  7SS0-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Guidance  on  the  Benchmark 
Dose  Modeling  for  the  Radiotoglcal 
Criteria  for  Ucense  Terminatton  of 
Uranium  Recovery  Facilities 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability; 

opportunity  for  comment. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  soliciting 
comments  on  draft  guidance  for  the 
radium  benchmark  dose  approach, 
associated  with  the  final  rule, 
"Radiological  Criteria  for  License 
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Tennination  of  Uraniiun  Recovery 
Facilities,"  that  is  in  this  publication. 
The  guidance  will  be  incorporated  into 
the  NRC  final  Standard  Review  Plan 
(SRP)  for  the  Review  of  Reclamation 
Plans  for  Mill  Tailings  Sites  and  the  SRP 
for  In-Situ  Leach  Uranium  Extraction 
License  Applications.  Public  comments 
should  be  submitted  within  sixty  (60) 
days  of  publication  of  this  Notice. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  10  CFR  40.4,  uranium  milling  is 
defined  as  any  activity  resulting  in 
byproduct  material. '  Therefore,  Part  40, 
Appendix  A,  applies  to  in  situ  leach 
(ISL),  heap  leach,  and  ion-exchange 
focilities  (i.e.,  uranium  recovery  CUR) 
facilities)  that  produce  byproduct 
material,  as  well  as  to  conventional 
uraniimi  and  thorium  mills.  The  draft 
guidance  only  addresses  UR  facilities 
because  there  are  no  currently  licensed 
or  planned  thorium  mills. 

Decommissioning  of  ISLs  and  mills 
are  similar  in  that  the  type  of  soil  and 
building  contamination  is  the  same, 
consisting  mainly  of  residual  radiiun 
(Ra-226)  and  uraniiun  (U-nat).  The 
applicable  cleanup  standards  for  soil 
radiimi  in  Criterion  6(6)  address  the 
main  contaminant  at  uranium  mills  in 
the  large  areas  (himdreds  of  acres) 
where  windblown  contamination  fit)m 
the  tailings  pile  has  occurred,  and  at 
ISLs  in  holding/settling  ponds  and 
process  solution  spills.  In  other  mill  and 
ISL  site  areas  proximate  to  locations 
where  radium  contamination  exists 
(e.g.,  under  the  mill  or  process  building 
or  in  ayellowcake  storage  area), 
uranium  would  be  the  radionuclide  of 
concern.  Thorium  (Th-230,  the  parent  of 
Ra-226)  would  be  the  radionuclide  of 
concern  at  some  mill  raffinate 
evaporation  ponds. 

Because  Part  40,  Appendix  A, 
provides  only  decommissioning  soil 
radium  ^  and  ground-water  protection 
criteria.  Criterion  6  (6)  was  amended  to 
address  criteria  for  residual 
radionuclides,  other  than  radiiun  in  soil, 
for  decommissioning  of  lands  and 
structures  at  UR  facilities.  The  final 
rule,  "Radiological  Criteria  for  License 
Termination  of  Uraniimi  Recovery 


■  Byproduct  material  means  the  tailings  or  waste 
produced  by  the  extraction  or  concentration  of 
uranium  or  thorium  from  any  ore  processed 
primarily  for  its  source  material  content,  including 
discrete  sur&ce  wastes  resulting  from  uranium 
solution  extraction  processes. 

2  The  concentration  of  radium,  as  a  result  of 
byproduct  material,  averaged  over  areas  of  100 
square  meters,  should  not  exceed  the  background 
level  by  more  than  5  pCi/g  (0.10  Bq/g)  in  the  first 
15  cm  (6  inches)  of  soil,  and  15  pCi/g  (0.56  Bq/g) 
for  every  subsequent  15  cm  (6  inch)  layer. 


Facilities,"  added  a  paragraph  after  the 
radium  in  soil  criteria  in  Criterion  6(6), 
to  read: 

Byproduct  material  containing 
concentrations  of  radionuclides  other  than 
radium  in  soil,  and  surface  activity  on 
remaining  structures,  must  not  result  in  a 
total  effective  dose  equivalent  (TEDE) 
exceeding  the  dose  from  cleanup  of  radium 
contaminated  soil  to  the  above  standard 
(benchmark  dose),  and  must  be  at  levels 
which  are  as  low  as  is  reasonably  achievable. 

If  more  than  one  residual  radionuclide  is 
present  in  the  same  lOO-square-meter  area, 
the  sum  of  the  ratios  for  each  radionuclide, 
of  concentration  present  to  the  concentration 
limit,  will  not  exceed  "1"  (unity).  A 
calculation  of  the  peak  potential  annual 
TEDE  within  1000  years  to  the  average 
member  of  the  critical  group  that  would 
result  from  applying  the  radium  standard 
(not  including  radon)  on  the  site,  must  be 
submitted  for  approval.  If  the  benchmark 
dose,  before  application  of  ALARA,  exceeds 
100  mrem/yr,  the  staff  will  consult  the 
Commission  before  approving  the 
decommissioning  plan.  This  requirement  for 
dose  criteria  does  not  apply  to  sites  that  have 
decommissioning  plans  for  soil  and 
structures  approved  before  the  effective  date 
of  this  rule. 

The  final  rule,  "Radiological  Criteria 
for  License  Termination  of  Uranium 
Recovery  Facilities,"  requires  the  use  of 
the  soil  radium  standard  to  develop  a 
site-specific  dose  benchmark  for  the 
cleanup  of  residual  radionuclides,  other 
than  radium,  at  UR  sites.  The  radium 
benchmark  approach  ensures  that  the 
dose  limit  across  the  UR  site  will  be 
equal  for  all  radionuclides  (other  than 
radon). 

The  NRC-licensed  sites  subject  to  the 
new  rule  currenUy  include  four 
uranium  mills  (one  operating,  others  in 
stand-by  status),  seven  in  situ  leach 
(ISL)  facilities,  and  any  new  UR  facility 
licensed  by  NRC  after  promulgation  of 
the  rule  (two  ISL  license  applications 
are  under  review  at  NRC,  also  in  the 
Agreement  States,  several  ISLs  in  Texas 
could  be  affected  by  the  rule).  These 
sites  are  located  in  semi-arid  (7-15 
inches  (18-39  cm)  of  precipitation), 
high  evapo-transpiration,  sparsely 
populated  (1-5  people  per  sq.  mile  (0.4- 
3  per  sq.  km))  areas  of  New  Mexico, 
Utah,  Wyoming,  and  Nebraska.  The  land 
use  around  these  facilities  is 
predominately  mining  and  ranching, 
and  the  potable  water  aquifer  is  usually 
100-200  feet  deep.  Also,  many  of  the 
sites  have  natural  (in  situ)  uranium  and/ 
or  radium  deposits  or  mine  pits  that 
create  a  wide  range  of  radium,  thorium 
and  uranium  background  values. 
Because  of  these  unique  properties  and 
the  specific  regulations  in  10  CFR  Part 
40,  Appendix  A,  the  UR  facilities  are 
exempt  &x>m  the  decommissioning 


criteria  in  Part  20  Subpart  E,  as 
specified  in  Section  20.1401(a). 

The  benchmark  dose  applies  to 
surface  cleanup  (buildings  or  the  top  15 
cm  (6  inches)  of  soil)  of  radionuclides 
other  than  radium  and  it  is  the 
estimated  dose  resulting  irom  cleanup 
of  areas  to  5  pCi/g  (0.19  Bq/g)  Ra-226  at 
that  site.  For  the  small  areas  requiring 
the  use  of  the  radium  subsurface  soil 
standard,  the  estimated  dose  resulting 
from  15  pCi/g  (0.56  Bq/g)  Ra-226  at  that 
site  and  for  those  areas,  would  be  used. 
The  same  concept  of  regulation  (using  a 
Ra-228  benchmark  dose)  would  be 
applicable  to  thorium  mills,  if  any  are 
licensed  in  the  future. 

The  draft  guidance  on  dose  modeling 
and  implementation  of  the  radium 
benchmark  approach  was  developed  in 
conjunction  with  the  final  rule  and  the 
SRPs  under  development  for  uranium 
mill  site  reclamation  and  ISL  licensing. 
The  draft  SRPs  have  already  been 
published  for  comment  as  NUREC^1569 
(NRC,  1997)  and  NUREG-1620  (NRC, 
1999).  After  review  of  the  comments 
received  on  the  draft  guidance,  the  final 
benchmark  dose  guidance  will  be 
incorporated  into  the  final  SRPs  for  UR 
facilities. 

Draft  Guidance:  Standard  Review 
Plan — Chapter  6 

6.0    Decommissioning  Plan  for  Soil 
and  Buildings — ^The  Radium 
Benchmark  Dose  Approach 

A  mill  reclamation  plan,  required  for 
licensiog  or  license  renewal,  generally 
focuses  on  the  tailings  disposal  cell  and 
contains  only  brief  mention  of 
anticipated  decommissioning  activities. 
The  licensee  submits  a  detailed  null  or 
ISL  decommissioning  plan  and  a  soil 
cleanup/verification  plan  for  NRC 
approval  at  least  six  months  before 
decommissioning  is  to  begin.  The 
general  requirements  for  a 
decommissioning  plan,  and  the 
remediation  and  verification  of  soil  Ra- 
226  contamination  cleanup  are 
addressed  in  Chapter  5  of  the  Standard 
Review  Plan  (SRP).  This  chapter 
discusses  the  evaluation  of  the  radium 
benchmark  dose  approach  for  the 
cleanup  of  thorium  and  uranium, 
specifically  dose  modeling  and  its 
application  to  site  cleanup  activities 
that  should  be  addressed  in  the 
decommissioning  plan. 

This  chapter  applies  to  those  uranium 
recovery  (UR)  facilities  licensed  by  the 
NRC  and  subject  to  the  new 
requirements  for  cleanup  of 
contaminated  soil  and  buildings  under 
10  CFR  Part  40.  Appendix  A,  Criterion 
6(6)  (as  amended  in  1999).  The  facilities 
that  did  not  have  an  approved 
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decommissioning  plan  at  the  time  the 
rule  became  final  are  required  to  reduce 
residual  radioactivity,  i.e.,  byproduct 
material,  as  defined  by  Part  40,  to  levels 
based  on  the  potential  dose,  excluding 
radon,  resulting  from  the  application  of 
the  radium  (Ra-226)  standu^  at  the  site. 
This  is  referred  to  as  the  radium 
benchmark  dose  approach. 

This  chapter  would  also  apply  to  any 
future  thorium  processing  facilities  and 
uranium  heap  leach  operations,  because 
Part  40  defines  uranium  milling  as  any 
activity  resulting  in  byproduct  material. 
This  chapter  also  applies  to  any  revised 
decommissioning  plan  submitted  for 
NRC  review  and  approval,  after  the  final 
rule  is  effective.  However,  if  a  subject 
licensee  can  demonstrate  that  no  * 
contaminated  buildings  will  remain, 
and  that  soil  thorium  or  total  uranium 
levels  are  not  discemable  from 
background,  radium  benchmark  dose 
modeling  is  not  required.  Other  aspects 
of  decommissioning  are  addressed  in 
Chapter  5  of  this  SRP. 

In  order  for  NRC  staff  to  evaluate  the 
radium  benchmark  dose  modeling  and 
the  implementation  of  the  modeling 
results,  as  proposed  in  the  building  and 
soil  decommissioning  plan,  an 
understanding  of  the  site  conditions  and 
site  operations  is  essential.  The  required 
site  information  should  be  provided  by 
the  licensee,  or  relevant  portions  of 
previously  submitted  documents  (e.g., 
environmental  assessments,  license 
renewal,  reclamation  plan,  and 
characterization  report)  should  be 
summarized  and  referenced.  The 
information  should  include:  (1) 
processes  used  at  the  facility,  (2)  type 
and  location  of  possible  contamination; 
(3)  geologic  and  climatic  data;  and  (4) 
surroimding  land  use  information  (also 
see  Section  3  of  Inspection  Procedure 
87654). 

6.1    Radium  Benchmark  Dose 
Modeling 

6.1.1    Areas  of  Review 

In  implementing  the  radiiun 
benchmark  approach,  the  licensee 
calculates  the  peak  potential  dose  for 
the  site  resulting  from  the  5  pCi/g  (0.19 
Bq/g)  concentration  of  radiiun  in  the 
surface  (top  15  cm  (6  inches))  soil.  The 
dose  from  the  15  pCi/g  (0.56  Bq/g) 
subsurface  radium  limit  would  be 
calculated  for  any  area  that  may  require 
subsurface  cleanup.  The  dose  modeling 
review  involves  examination  of  the 
computer  code  or  other  calculations 
employed  for  the  dose  estimates,  the 
code  or  calculation  input  values  and 
assumptions,  and  the  modeling  results 
(data  presentation). 


6.1.2  Review  Procedures 

The  radium  benchmark  dose 
modeling  review  consists  of  ascertaining 
that  an  acceptable  dose  modeling 
computer  code  or  other  type  of 
calculation  has  been  used;  that  input 
parameter  values  appropriate 
(reasonable  considering  long-term 
conditions  and  representative  of  the 
application)  for  the  site  have  been  used 
in  the  modeling;  that  a  realistic  (overly 
conservative  is  not  acceptable  as  it 
would  result  in  higher  allowable  levels 
of  uranium  or  thorivun  which  would  not 
be  ALARA)  dose  estimate  is  provided; 
and  that  the  data  presentation  is  clear 
and  complete. 

6.1.3  Acceptance  Criteria 

The  radium  benchmark  dose 
modeling  results  will  be  acceptable  if 
the  dose  assessment  (modeling)  meets 
the  following  criteria: 

(1)  Dose  Modeling  Codes  and 
Calculations 

The  assumptions  are  considered 
reasonable  for  the  site  analysis  and  the 
calculations  employed  are  adequate. 
Reference  to  doamientation  concerning 
the  code  or  calculations  is  provided  (for 
example,  the  RESRAD  Handbook  and 
Manual  (Argonne,  1993a  and  b)). 

The  RESRAD  code  developed  by  the 
U.S.  Department  of  Energy  (version 
5.82, 1998)  (see  website 
www.ead.anl.gov/resrad/html),  may  be 
acceptable  for  dose  calculations 
because,  while  the  RESRAD  ground- 
water calculations  have  limitations,  this 
does  not  impact  the  UR  sites  that  have 
deep  aquifers  (groimd-water  exposure 
pathway  is  insignificant).  The  DandD 
code  developed  by  the  NRC  (version  1.0, 
August  1998,  see  website  ftp:// 
nwerftp.nwer.sandia.gov/nrc/DandD/; 
also  see  the  website  at  http:// 
techconf.llnl.gov/radcri/dose-top.html) 
provides  conservative  default  values, 
but  does  not  allow  for  modeling 
subsurface  soil  contamination,  and  does 
not  allow  calculation  of  source  removal 
due  to  soU  erosion.  Neither  the  RESRAD 
nor  the  DandD  code  would  be  adequate 
to  model  the  dose  bom  off-site 
contamination,  but  codes  such  as  GenU 
would  be  considered. 

If  the  code  or  calculation's 
assumptions  are  not  acceptable  for  site 
conditions,  adjustments  have  been  made 
in  the  input  to  adequately  modify  these 
assumptions. 

The  RESRAD  code  assumes  a  circular 
contaminated  zone.  The  shape  factor 
(external  gamma,  screen  R017)  must  be 
adjusted  for  a  non-circular-shaped  area. 

The  code  or  calculation  provides  an 
annual  dose  (total  effective  dose 
equivalent  (TEDE))  estimate  (miem/yr). 


The  DandD  code  provides  the  annual 
dose,  but  RESRAD  calculates  the  highest 
instantaneous  dose.  However,  RESRAD 
results  are  acceptable  for  long-lived 
radionuclides  that  do  not  move  rapidly 
out  of  surface  soils. 

(2)  Input  Parameter  Values 

The  code/calcidation  input  data  are 
appropriate  for  the  site  and  represent 
current  or  long-term  conditions, 
whichever  is  more  applicable  to  the 
time  of  maximiun  dose.  When  code 
default  values  are  used,  they  are 
justified  as  appropriate  (representative) 
for  the  site.  &ccessive  conservatism  (i.e., 
upper  bound  value)  is  not  used  as  this 
would  result  in  a  higher  dose  and  thus 
higher  levels  of  uranium  and  thorium 
would  be  allowed  to  remain  on  site. 

Previously  approved  MILDOS  code 
input  parameter  values  may  not  be 
appropriate,  because  derived 
operational  doses  in  the  restricted  area 
may  be  an  order  of  magnitude  higher 
than  acceptable  doses  for  areas  to  be 
released  for  unrestricted  use. 

Site-specific  input  values  are 
demonstrated  to  be  average  values  of  an 
adequate  sample  size.  Confidence  limits 
are  provided  for  important  parameters 
so  that  the  level  of  uncertainty  can  be 
estimated  for  that  input  value. 
Alteration  of  input  values  considers  that 
some  values  are  inter-related  (see  draft 
NUREG-1549,  Appendix  C)  (NRC, 
1998a)  and  relevant  parameters  are 
modified  accordingly.  The 
preponderance  of  important  parameter 
values  are  based  on  site  measurements 
and  not  conservative  estimates.  One  or 
more  models  consider  the  annual 
average  range  of  parameter  values  likely 
to  occur  within  the  next  200-year  time 
period,  for  important  parameters  that 
can  reasonably  be  estimated.  Some  other 
considerations  for  the  input  parameter 
values  are  as  follows: 

a.  Exposure  Pathways  and  Scenarios  for 
the  Qitical  Group 

The  scenario(s)  chosen  to  model  the 
potential  dose  to  the  average  member  of 
the  critical  groups  bom.  residual 
radionuclides  at  the  site  reflects 
reasonable  probable  future  land  use. 
The  licensee  has  considered  ranching, 
mining,  home-based  business,  light 
indiistoy,  and  residential  fermer 
scenarios,  and  has  justified  the 
scenarios  modeled. 

Based  on  one  or  more  of  these 
projected  (within  200  years  is 
reasonably  foreseeable)  land  uses  to 
define  the  critical  group(s),  the  licensee 


'  As  defined  in  10  CFR  Part  20,  "the  group  of 
individuals  reasonably  expected  to  teceive  the 
greatest  exposure  to  residual  radioactivity  for  any 
applicable  set  of  circumstances." 
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has  determined  and  justified  what 
exposure  pathways  are  probable  for 
potential  exposure  of  the  critical  group 
to  residual  radionuclides  at  the  site. 

Dairies  are  not  likely  to  be  established 
in  the  area  of  former  UR  facilities,  and 
even  if  some  milk  cows  were  to  graze  in 
contaminated  areas,  the  milk  would 
probably  be  sent  for  processing  (thus 
diluted),  and  not  be  consumed  at  the 
site.  Therefore,  milk  consumption  is  not 
a  likely  ingestion  exposure  pathway. 
Also,  a  pond  in  the  contaminated  area 
providing  a  significant  quantity  of  fish 
in  the  resident's  diet  is  not  likely,  so  the 
aquatic  exposure  pathway  may  not  have 
to  be  modeled.  However,  the  external 
gamma,  plant  ingestion,  and  inhalation 
pathways  are  likely  to  be  important. 

The  radon  pathway  is  excluded  from 
the  benchmark  dose  calculation  as 
defined  in  Criterion  6(6)  of  Appendix  A, 
to  10  CFR  Part  40.  This  also  reflects  the 
approach  in  the  main  decommissioning 
rule  (radiological  criteria  for  license 
termination.  Part  20  subpart  E). 

b.  Source  Term 

If  the  RESRAD  code  is  used,  the  input 
includes  Pb-210  at  the  same  input  value 
as  for  Ra-226.  The  other  radimn  progeny 
are  automatically  included  in  the  code 
calculations.  The  chemical  form  of  the 
contamination  in  the  environment  is 
considered  in  determining  input  values 
related  to  transport,  or  inhalation  class 
(solubility  in  the  limg)  for  dose 
conversion  factors. 

c.  Time  Periods 

The  time  periods  for  calculation  of  the 
dose  from  soil  Ra-226  include  the  1000- 
year  time  frame.  The  calculated 
maximum  unnnal  dose  and  the  year  of 
occurrence  is  provided  in  the  results. 

d.  Cover  and  Contaminated  Zone 

A  cover  depth  of  zero  is  used  in  the 
surface  contamination  model  and  a 
depth  of  at  least  15  cm  (6  inches)  for  the 
subsurface  model.  The  values  for  area 
and  depth  of  contamination  are  derived 
from  site  characterization  data.  The 
erosion  rate  value  for  the  contaminated 
zone  is  less  than  the  RESRAD  default 
value  because  in  regions  drier  than 
normal,  the  erosion  rate  is  less,  as 
discussed  in  the  RESRAD  Data 
Collection  Handbook  (Argonne,  1993a), 
and  the  value  is  justified.  The  soil 
properties  are  based  on  site  data  (sandy 
loam  or  sandy  silty  loam  are  typical  for 
UR  sites)  and  other  input  parameters  are 
based  on  this  demonstration  of  site  soil 
type  (see  RESRAD  Handbook  pages,  23, 
29,  n,  and  105). 

The  evapo-transpiration  coefficient 
for  the  semi-arid  UR  sites  is  between  0.6 
and  0.99.  The  precipitation  value  is 


based  on  aimual  values  averaged  over  at 
least  20  years,  obtained  from  the  site  or 
a  nearby  meteorological  station. 

The  irrigation  rate  value  may  be  zero, 
or  less  than  a  code's  default  value,  if 
supported  by  data  on  coimty  or  regional 
irrigation  practices  (e.g.,  irrigation  water 
is  obtained  from  a  river  not  a  well).  The 
runoff  coefficient  value  is  based  on  the 
site's  soil  type,  expected  land  use,  and 
morphology  of  the  region. 

e.  Saturated  Zone 

The  dry  bulk  density,  porosity,  "b" 
parameter,  and  hydraulic  conductivity 
values  are  based  on  local  soil  properties. 
The  hydraulic  gradient  for  an 
unconfined  aquifer  is  approximately  the 
slope  of  the  water  table.  For  a  confined 
aquifer,  it  represents  the  difference  in 
potentiometric  surfaces  over  a  unit 
distance. 

If  the  RESRAD  code  is  used,  the 
nondispersion  model  parameter  is 
chosen  for  areas  greater  than  1000  sq. 
meters  (screen  R014),  and  the  well 
pimip  rate  is  based  on  irrigation,  stock, 
or  drinking  water  well  pimip  rates  in  the 
area. 

f.  Uncontaminated  and  Unsaturated 
Strata 

The  thickness  value  represents  the 
t3rpical  distance  fit>m  the  soil 
contamination  to  the  satiuated  zone. 
Since  the  upper  aquifer  at  MK  sites  is 
often  of  poor  quality  and  quantity,  the 
depth  of  the  most  shallow  well  used  for 
irrigation  or  stock  water  in  the  region  is 
chosen  for  the  imsaturated  zone 
thickness.  A  value  of  18  meters  (60  feet) 
is  typical  for  most  sites  and  15  meters 
(50  feet)  for  the  Nebraska  site,  but 
regional  data  are  provided  for 
justification.  The  density,  porosity,  and 
"b"  parameter  values  are  similar  to 
those  for  the  saturated  zone  or  any 
changes  are  justified. 

g.  Distribution  Coefficients  and  Leach 
Rates 

The  distribution  coefficient  (Kd)  is 
based  on  the  site's  soil  physical  and 
chemical  characteristics.  The  leach  rate 
value  of  zero  in  the  RESRAD  code  is 
acceptable  as  it  allows  calculation  of  the 
value.  If  a  value  greater  than  zero  is 
provided,  justification  for  the  value  is 
also  provided. 

h.  Inhalation 

An  average  inhalation  rate  value  of 
approximately  8,395  ms/yr  is  used  for 
the  activity  assiuned  for  the  rancher  or 
farmer  scenario  (based  on  Draft  Letter 
Report,  Sandia,  1998a).  The  mass 
loading  for  inhalation  (air  dust  loading 
factor)  value  is  justified  based  on  the 
average  level  of  airborne  dust  in  the 


local  region  for  similar  activities  as 
assumed  in  the  model. 

i.  External  Gamma 

The  shielding  factor  for  gamma  is  in 
the  range  of  0.33  to  0.55  (PG-8-08.  NRC 
1994;  DandD  code  screening  default 
value),  based  mainly  on  the  type 
(foundation,  materials)  of  the  house 
likely  to  be  built  on  the  site. 

The  time  fractions  for  indoor  and 
outdoor  occupancy  are  similar  to  defoiilt 
values  in  RESRAD  and  draft  guidance 
developed  for  the  main 
decommissioning  rule  (NUREG/CR- 
5512.  Volume  3,  NRC,  1996b).  For 
example,  the  staff  would  consider 
fraction  values  approximating  0.7 
indoors  and  0.15  outdoors  for  a  resident 
working  at  home,  and  0.5  outdoors  and 
0.25  indoors  for  the  farmer  scenario. 

The  site  specffic  wind  speed  value  is 
based  on  adequate  site  data  (the  average 
annual  wind  speed  for  the  UR  sites 
varies  fitim  7  to  13  mph  (3.1  to  5.5 
meters/sec)).  The  maximum  and  annual 
average  wind  speed  are  also  considered 
when  justifying/evaluating  proposed 
erosion  rates. 

j.  Ingestion 

Average  consiunption  values  (g/yr)  for 
the  various  types  of  foods  are  based  on 
average  values  as  discussed  in  NUREG 
5512,  Volume  3,  or  the  Sandia  Draft 
Letter  Reports  (1998a  and  b),  or  are 
otherwise  justified.  Livestock  ingestion 
parameters  are  default  values,  or  are 
otherwise  justified. 

For  sites  with  over  25  acres  of 
contamination,  the  fraction  of  diet  fit>m 
the  contaminated  area  is  assumed  to  be 
0.25  for  the  fermer  scenario  (Sandia 
1998a),  or  is  otherwise  justified  based 
on  current  or  anticipated  regional 
consumption  practices  for  home-grown 
food.  Because  of  the  low  level  of 
precipitation  in  the  UR  facilities 
regions,  extensive  gardens  or  dense 
animal  grazing  are  not  likely,  so  the 
percentage  of  the  diet  from 
contaminated  areas  is  likely  to  be  lower 
than  the  code  default  value. 

Note  that  the  defeult  plant  mass 
loading  factor  in  the  DandD  code  can 
reasonably  be  reduced  to  1  percent 
(Sandia,  Draft  Report,  1998c).  The  depth 
of  roots  is  an  important  parameter  for 
UR  licensees  using  the  RESRAD  code. 
The  value  is  justified  based  on  the  type 
of  crops  likely  to  be  grown  on  the  site 
in  the  future.  For  vegetable  gardens,  a 
value  of  0.3  is  more  appropriate  than  the 
RESRAD  default  value  of  0.9  meters  that 
is  reasonable  for  alfrdfe  or  a  similar 
deep-rooted  plant. 
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(3)  Presentation  of  Modeling  Results 

The  radium  benchmark  dose 
modeling  section  of  the 
decommissioning  plan  includes  the 
code  or  calculation  results  as  the 
maximum  annual  dose  (TEDE)  in  mrem/ 
yr,  the  year  that  this  dose  would  occur, 
and  the  major  exposure  pathways  by 
percentage  of  total  dose.  The  modeling 
section  also  includes  discussion  of  the 
likelihood  of  the  various  land  use 
scenarios  (reflecting  the  probable 
critical  groups)  modeled,  and  provides 
the  variations  in  dose  (dose  distribution) 
created  by  changing  key  parameter 
values  to  reflect  the  range  of  dose  values 
that  are  likely  to  occur  on  the  site.  The 
section  also  contains  the  results  of  a 
sensitivity  analysis  (RESRAD  code  can 
provide  a  sensitivity  analysis  via  the 
graphics  function)  to  identify  the 
important  parameters  for  each  scenario. 

Note:  As  indicated  in  Criterion  6(6),  if  a 
licensee  submits  a  radium  benchmark  dose 
result  that  is  100  mrem/yr  or  higher,  the  staff 
will  consult  with  the  Commission  before 
approving  the  decommissioning  plan  based 
on  this  value. 

6.1.4    Evaluation  Findings 

If  the  staff  review,  as  described  in  this 
section,  results  in  the  acceptance  of  the 
radiimi  benchmark  dose  modeling,  the 
following  conclusions  may  be  presented 
in  the  technical  evaluation  report  (TER). 

The  staff  has  completed  its  review  of 
the  site  benchmark  dose  modeling  for 

the uranium  recovery 

facility.  This  review  included  an 
evaluation  using  the  review  procedures 
in  the  Title  n  SRP  (NRC,  1999),  Section 
6.1.2,  and  the  acceptance  criteria 
outlined  in  SRP  Section  6.1.3. 

The  applicant  has  provided  an 
acceptable  radium  benchmark  dose 
model  and  staff  evaluation  determines    - 
that:  (1)  the  computer  code  or  set  of 
calculations  used  to  model  the 
benchmark  dose  is  appropriate  for  the 
site;  (2)  input  parameter  values  used  in 
each  model  are  site-specific  or 
reasonably  estimates;  (3)  the  dose 
modeling  information  includes  adequate 
estimates  of  dose  uncertainty. 

6.2    Implementation  of  the  Benchmark 
Dose 

6.2.1    Areas  of  Review 

The  results  of  the  radium  benchmark 
dose  calculations  are  used  to  establish  a 
surface  and  subsurface  soil  dose  limit 
for  residual  radionuclides  other  than 
radium,  as  well  as  a  limit  for  surface 
activity  on  structures  that  will  remain 
after  decommissioning.  The  staff 
reviews  the  licensee's  conversion  of  the 
benchmark  dose  limit  to  soil 
concentration  (pCi/g)  or  surface  activity 


levels  (dpm/100  cm  2)  as  a  first  step  to 
provide  cleanup  levels.  Alternatively, 
the  licensee  can  derive  the  estimated 
dose  from  the  viranium  or  thorium 
contamination  (as  discussed  in  Section 
6.1.3)  and  compare  this  to  the  radiimi 
benchmark  dose. 

The  cleanup  levels  adequately 
consider  the  ALARA  principle  and  the 
unity  rule  to  demonstrate  that  the  Part 
40.42  (k)  requirements  (the  premises  are 
suitable  for  release  and  reasonable  effort 
has  been  made  to  eliminate  residual 
radioactive  contamination)  can  be  met. 

6.2.2  Review  Procedures 

The  decommissioning  plan  section  on 
cleanup  criteria  will  be  evaluated  for 
appropriate  conversion  of  the  radium 
standard  benchmark  dose  to  cleanup 
limits  for  soil  uraniimi  and  thorium 
and/or  surface  activity  concentration. 
The  plan  will  also  be  examined  to 
ensure  reasonable  application  of  the 
ALARA  principle  to  the  cleanup 
guideline  values. 

6.2.3  Acceptance  Criteria 

(1)  The  soil  concentration  limit  is 
derived  from  the  site  radium  dose 
estimate.  The  modeling  performed  to 
estimate  mrem/year  per  pCi/g  of  Th-230 
and/or  U-nat  follows  the  criteria  listed 
in  Section  6.1.3.  In  addition,  the  U-nat 
source  term  is  represented  as  percent 
activity  by  49.14%  U-238. 49.14%  U- 
234,  and  0.71%  U-235,  or  is  based  on 
analyses  of  the  ore  processed.  For  a  soil 
uranium  criterion,  the  chemical  toxicity 
is  considered  in  deriving  a  soil 
concentration  limit  if  soluble  forms  of 
uraniimi  are  present. 

Detailed  justification  for  the 
inhalation  pathway  parameters  is 
provided,  such  as  the  determination  of 
the  chemical  form  in  the  environment, 
to  support  the  inhalation  class. 

The  derived  Th-230  soil  limit  will  not 
cause  any  100  square  meter  (m  ^)  area  to 
exceed  the  Ra-226  limit  at  1000  years 
(i.e.,  current  concentrations  of  14  pCi/g 
Th-230  surface  and  43  pCi/g  subsurfece, 
if  Ra-226  is  at  approximately 
background  levels). 

(2)  In  conjunction  with  the  activity 
limit,  the  ALARA  principle  is 
considered  in  setting  cleanup  levels 
(derived  concentration  guideline  levels). 
The  ALARA  guidance  in  draft 
Regulatory  Guide  4006  is  considered. 

In  recent  practice  at  mill  sites, 
ALARA  is  implemented  by  removing  at 
least  two  more  inches  (5  cm)  of  soil  than 
is  estimated  to  achieve  the  radium 
standard,  (reduce  any  possible  excess  or 
borderline  contamination).  At  mills,  it  is 
generally  cheaper  to  remove  more  soil 
than  to  do  sampling  and  testing  that 
may  indicate  failure  and  require 


additional  soil  removal  plus  additional 
testing. 

(3)  The  unity  rule  is  applied  to  the 
cleanup  if  more  than  one  residual 
radionuclide  is  present  in  a  soil 
verification  grid  (100  m^).  This  means 
that  the  s\mi  of  the  ratios  for  each 
radionuclide  of  the  concentration 
present/concentration  limit  may  not 
exceed  "1"  (i.e.,  unity). 

(4)  The  subsurface  soil  standard,  if  it 
is  to  be  used,  is  applied  to  small  areas 
of  deep  excavation  where  at  least  15  cm 
(6  inches)  of  compacted  clean  fill  is  to 
be  placed  on  the  surfece. 

(5)  The  sur&ce  activity  limit  for 
remaining  structiires  is  appropriately 
derived  using  an  approved  code  or 
calcidation. 

If  the  DandD  code  is  used,  data  is 
provided  to  support  that  10%  or  less  of 
the  activity  is  removable;  otherwise  the 
resuspension  fector  is  scaled  to  reflect 
the  site-specific  removable  fraction. 
Note  that  this  code  assumes  that  the 
contamination  is  only  on  the  floor, 
which  can  be  overly  conservative,  ff  the 
RESRAD-Build  code  is  used,  the 
modeled  distribution  of  contamination 
on  walls  vs.  floor  is  justified. 

6.2.4    Evaluation  Findings 

If  the  staff  review,  as  described  in  this 
section,  results  in  the  acceptance  of  the 
application  of  the  radium  benchmark 
dose  modeling  to  the  site  cleanup 
criteria,  the  following  conclusions  may 
be  presented  in  the  technical  evaluation 
report. 

The  staff  has  completed  its  review  of 
the  proposed  implementation  of  the 
benchinark  dose  modeling  results  for 

the uranium  recovery 

fecility.  This  review  included  an 
evaluation  using  the  review  procedures 
in  the  Title  II  SRP,  Section  6.2.2,  and 
the  acceptance  criteria  outlined  in  SRP 
Section  6.2.3. 

The  licensee  has  provided  an 
acceptable  implementation  of  the 
benchmark  dose  modeling  results  to  the 
proposed  site  cleanup  activities  and 
staff  evaluation  determines  that:  (1)  The 
cleanup  criteria  will  allow  the  licensee 
to  meet  Part  40.42(k)  and  Part  40, 
Appendix  A,  criterion  6(6) 
requirements;  (2)  the  soil  and  structiires 
of  the  decommissioned  site  will  permit 
termination  of  the  license  because 
public  health  and  the  environment  will 
not  be  adversely  affected  by  any 
residual  radionuclides. 
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U.S.  Nuclear  Regulatory  Commission, 

"Decision  Methods  for  Dose  Assessment 
to  Comply  With  Radiological  Criteria  for 
License  Termination,"  Draft  NUREG- 
1549,  July  1998a. 

U.S.  Nuclear  Regulatory  Commission,  Draft 
Regulatory  Guide-4006,  "Demonstrating 
Compliance  With  the  Radiological 
Criteria  for  License  Termination," 
August  1998b. 

U.S.  Nuclear  Regulatory  Conmiission,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  "Draft  Standard  Review  Plan 
for  the  Review  of  a  Reclamation  Plan  for 
Mill  Tailings  Sites  Under  Title  II  of  the 
Uranium  Mill  Tailings  Radiation  Control 
Act,"  NUREG-ie20,  Janiiary  1999. 

Notice  of  Opportunity  To  Provide 
Comiiieiits 

The  Conunission  hereby  provides 
notice  of  opportimity  for  public 


comment  on  the  draft  guidance 
addressing  the  radium  benchmark 
approach  for  decommissioning  UR 
fadlities.  Written  comments  should  be 
sent,  within  sixty  (60)iiays  from  the 
date  of  publication  of  this  federal 
Registn-  Notice  (FRN),  to  the  Chief.  Rule 
and  Directives  Branch,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Comments  may  also  be 
provided  electronically  on  the  NRC 
Uranium  Recovery  Branch  website  and 
the  final  rule  FRN  may  also  be  viewed 
(http://www.nrc.gov/NRC/NMSS/ 
URANIUM/guidance.htm). 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elaine  S.  Brummett,  Uranium  Recovery 
and  Low-Level  Waste  Branch,  Mail  Stop 
T7-J9,  Division  of  Waste  Management, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555- 
0001.  Telephone  301/415-6606. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
N.  King  Stablein, 

Acting  Chief,  Uranium  Recovery  and  Low- 
Level  Waste  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
(FR  Doc.  99-9036  Filed  4-9-99;  8:45  am] 

BNJJNQ  CODE  7S80-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dodnt  No.  40-7580] 

Notice  of  Conaldaratlon  of  Amandmant 
Raquaat  for  Dacommlaaioning  tha 
Fanataal  Facility  in  Muakogaa,  OK,  anti 
Opportunity  for  Haaring 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Consideration  of 

Amendment  Request  for 

Decommissioning  the  Fansteel  Facility 

in  Muskogee,  Oklahoma  and 

Opportunity  for  Hearing. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  NRC]  is  considering 
issuance  of  an  amendment  to  Soiut:e 
Material  License  No.  SMB-911,  issued 
to  Fansteel,  Inc.  (the  licensee),  for  the 
decommissioning  of  its  facility  in 
Muskogee,  Oklahoma.  The  licensee 
requested  the  amendment  in  a  letter 
dated  July  6, 1998,  and  supplemented 
by  a  letter  dated  December  4, 1998. 

The  Fansteel  site  contains  large 
amotmts  of  soil  contaminated  with 
iiraniiim  and  thorium.  The  licensee  has 
indicated  in  its  proposed 
Decommissioning  Plan  that,  pursuant  to 
10  CFR  20.1401(b)(3),  portions  of  the 


site  will  be  remediated  in  accordance 
with  Option  1  of  the  NRC's  Branch 
Technical  Position  (BTP),  "Disposal  or 
Onsite  Storage  of  Thorium  or  Uranium 
Wastes  from  Past  C^>eration8."  The 
Decommissioning  Plan  also  references 
an  in-situ  disposal  area  that  would  be 
btiilt  on  a  separate  portion  of  the  site. 
The  NRC  is  not  considering  this 
proposal  as  part  of  the  proposal  for 
remediation  of  portions  of  the  site  under 
Option  1  of  the  BTP.  The  in-situ 
disposal  area  is  considered  as  a  separate 
plan  and  is  not  accepted  at  this  time  for 
lack  of  information  in  accordance  writh 
Subpart  E  of  the  bcense  termination  rule 
(10  CFR  Part  20,  Subpart  E). 

Radioactive  contamination  at  Fansteel 
site  is  the  result  of  previous  operations. 
Previous  operations  at  the  Fansteel 
fecility  involved  acid  digestion  of  feed 
materials  and  have  restilted  in  large 
volvunes  of  soil  and  residues 
contaminated  with  natural  uranium  and 
thorium.  Fansteel  is  currently 
authorized  to  reprocess  these  residues, 
as  well  as  residues  from  site  wastewater 
treatment  operations,  to  further  extract 
tantalum,  niobium,  and  scandium  to 
produce  industrial  products. 
Reprocessing  will  enable  Fansteel  to 
reduce  the  volume  of  radioactive  waste 
requiring  off-site  disposal.  The 
licensee's  plan  is  to  decommission  the 
entire  site  after  approximately  10  to  12 
years  of  residue  reprocessing. 

Prior  to  the  issuance  of  the  proposed 
amendment,  the  NRC  will  have  made 
findings  required  by  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  the  NRC's 
regulations.  These  findings  will  be 
documented  in  a  Safety  Evaluation 
Report  and  an  Environmental 
Assessment.  Approval  of  the 
decommissioning  plan  will  be 
docimiented  in  an  amendment  to  SMB- 
911. 

The  NRC  hereby  provides  that  this  is 
a  preceding  on  an  application  for 
amendment  of  a  license  falling  within 
the  scope  of  Subpart  L,  "Infoimal 
Hearing  Procedures  for  Adjudication  in 
Materiads  Licensing  Proceedings,"  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  Part  2. 
Pursuant  to  Section  2.1205(a),  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  request  for 
a  hearing  in  accordance  with  Section 
2.1205(d).  A  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  the 
date  of  publication  of  the  Federal 
Raster  notice. 

Ine  request  for  a  hearing  must  be 
filed  with  the  Office  of  Secretary  either: 

1.  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Secretary  at  One 
White  Flint  North.  11555  Rockville 
Pike,  Rockville,  MD  20852-2738;  or 
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2.  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Attention:  Docket  and  Service  Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  the  interest  may  be  affected  by 
the  results  of  the  proceeding,  including 
the  reasons  why  the  requestor  should  be 
permitted  a  hearing,  with  particular 
reference  to  the  factors  set  out  in 
Section  2.1205(h). 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  Section  2.1205(d). 

In  accordance  with  10  CFR  Section 
2.1205(f),  each  request  for  a  hearing 
must  also  be  served,  by  delivering  it 
personally  or  by  mail  to: 

1.  The  applicant,  Fansteel,  Inc., 
Niunber  Ten  Tantalum  Place,  Muskogee, 
OK,  74403-9296;  Attention:  Mr.  John  J. 
Hunter;  and 

2.  The  NRC  staff,  by  delivering  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail, 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Conmiission,  Washington,  DC  20555. 

Questions  with  respect  to  this  action 
should  be  referred  to  NRC's  project 
manager  for  Fansteel,  Inc.,  Michael 
Adjodha,  at  (301)  415-8147  or  by 
electronic  mail  at  meal@nrc.gov. 

For  further  details  with  respect  to  this 
action,  the  application  for  amendment 
request  is  available  for  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC 
20555. 

Dated  at  Rockville,  MD,  this  6th  day  of 
April  1999. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  S.  Sherr, 

Chief,  Licensing  and  International  Safeguards 
Branch,  Division  of  Fuel  Cycle  Safety  and 
Safeguards.  NMSS. 
[FR  Doc.  99-9039  Filed  4-9-99;  8:45  am] 

WLUNG  CODE  7590-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Um  of  Alternative  Dispute  Resolution 
agency:  Pension  Benefit  Guaranty 


Corporation. 

ACTION:  Statement  of  policy. 


summary:  The  Pension  Benefit  Guaranty 
Corporation  is  announcing  its  policy  to 
use  alternative  dispute  resolution  for 
resolving  appropriate  disputes  in  a 
timely  and  cost-efficient  manner  in 
accordance  with  the  Administrative 
Dispute  Resolution  Act  of  1996  and  the 
Presidential  Memorandum  of  May  1, 
1998,  implementing  that  act. 

EFFECTIVE  DATE:  April  12, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Israel  Goldowitz,  Assistant  General 
Coimsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW,  Washington,  DC 
20005-4026;  202-326-4020.  (For  TTY/ 
TDD  users,  call  the  Federal  relay  service 
toll-free  at  1-800-877-8339  and  ask  to 
be  connected  to  202-326-4020.) 

SUPPLEMENTARY  INFORMATION: 

On  October  8, 1991  (56  FR  50740),  the 
Pension  Benefit  Guaranty  Corporation 
requested  comments  to  hfelp  it  develop 
a  policy  on  use  of  alternative  dispute 
resolution  in  accordance  with  statutory 
requirements.  The  PBGC  did  not  receive 
any  comments. 

The  PBGC  recognizes  that,  in 
appropriate  circumstances,  there  may  be 
more  effective  methods  to  resolve  issues 
that  would  otherwise  be  resolved 
through  adversarial  administrative  or 
judicial  processes.  Although  there  is 
never  an  entitlement  to  alternative 
dispute  resolution,  the  voluntary  use  of 
alternative  dispute  resolution,  such  as 
mediation,  fact-finding,  neutral 
evaluation,  and  arbitration,  often  can 
provide  faster,  less  expensive,  and  more 
effective  resolution  of  disputes  that  arise 
with  employees,  contractors,  the 
regulated  community  and  others  with 
whom  the  agency  does  business.  In 
recognition  of  this,  it  is  the  PBGC's 
policy  to  ensure  that  its  staff:  (1)  Will  be 
knowledgeable  about  alternative  means 
of  dispute  resolution,  (2)  will  examine 
the  suitability  of  using  alternative 
means  of  dispute  resolution  to  resolve 
issues  that  would  otherwise  be  resolved 
through  adversarial  administrative  or 
judicial  processes,  and  (3)  in 
appropriate  disputes,  will  use 
alternative  means  of  dispute  resolution 
in  a  good  faith  effort  to  achieve 
consensual  resolution  of  issues  in 
controversy  involving  the  agency. 

Issued  in  Washington,  DC,  this  6th  day  of 
April.  1999. 
David  M.  Strauss, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
(FR  Doc.  99-8955  Filed  4-9-99;  8:45  am] 

BH.UNG  CODE  770e-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Bestfoods,  Common 
Stocic,  Par  Value  $.25)  File  No.  1-4199 

April  5. 1999. 

Bestfoods  ("Company")  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  ("Security")  from 
listing  and  registration  on  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Security  is  currently  listed  for 
trading  on  the  PCX,  the  Chicago  Stock 
Exchange,  and  the  New  York  Stock 
Exchange  ("NYSE").  The  Company  has 
considered  all  the  direct  and  indirect 
costs  arising  irom  maintaining  these 
multiple  listings  and  has  determined  to 
with(fraw  the  Seciirity  from  listing  on 
the  PCX  and  maintain  its  listing  on  the 
NYSE. 

The  Company  has  complied  with  the 
rules  of  the  PCX  by  filing  with  the 
Exchange  a  certified  copy  of  resolutions 
adopted  by  the  Company's  Board  of 
Directors  authorizing  withdrawal  of  its 
Security  from  listing  on  the  PCX  as  well 
as  correspondence  setting  forth  in  detail 
to  the  Exchange  the  reasons  for  such 
proposed  withdrawal,  and  the  facts  in 
support  thereof. 

The  Exchange  has  informed  the 
Company  that  it  has  no  objection  to  the 
withdrawal  of  the  Company's  Security 
fixim  listing  on  the  Exchange. 

This  application  relates  solely  to  the 
withdrawal  of  the  Security  by  the 
Company  from  listing  on  the  PCX  and 
shall  have  no  effect  upon  the  continued 
listing  of  such  Security  on  the  NYSE.  By 
reason  of  section  12(b)  of  the  Act  and 
the  rules  and  regulations  of  the 
Conunission  thereunder,  the  Company 
shall  continue  to  be  obligated  to  file 
reports  imder  section  13  of  the  Act  with 
the  Commission  and  with  the  NYSE. 

Any  interested  person  may,  on  or 
before  April  26, 1999,  submit  by  letter 
to  the  Secretary  of  the  Seciuities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Conunission  for  the  protection  of 
investors.  The  Commission,  based  on 
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the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  imless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

Fpr  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-9012  Filed  4-9-99;  8:45  am] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvMtment  Company  Act  Release  No. 
23770:812-11472] 

Eaton  Vance  Management,  et  al.; 
Notice  of  Application 

April  6, 1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  an  application  for  an 

order  pursuant  to  section  17(d)  of  the 

Investment  Company  Act  of  1940 

("Act")  and  rule  17d-l  under  the  Act. 

Summary  of  the  Application: 
Applicants  request  an  order  to  permit 
certain  registered  closed-end 
management  investment  companies  to 
impose  asset-based  distribution  fees. 

Applicants:  Eaton  Vance  Distributors, 
hic.  ("Distributors")  and  Eaton  Vance 
Management  (collectively,  "Eaton 
Vance");  Boston  Management  and 
Research  ("BMR");  Senior  Debt  Portfolio 
("Portfolio");  Eaton  Vance  Prime  Rate 
Reserves  ("Prime  Rate")  and  EV  Classic 
Senior  Floating-Rate  Fund  ("EV 
Classic")  (each  a  "Fund"  and, 
collectively,  the  "Funds"). 

Filing  Dates:  The  application  was 
filed  on  January  13, 1999.  Applicants 
have  agreed  to  file  an  amendment,  the 
substance  of  which  is  included  in  this 
notice,  during  the  notice  period. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  29, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  by 
writing  to  the  SEC's  Secretary. 


ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Applicants,  c/o  Eaton  Vance 
Management,  Attn:  Eric  G.  Woodbury, 
Esq.,  24  Federal  Street,  Boston,  MA 
02110. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  H.  Graham,  Senior  Coimsel,  at 
(202)  942-0583,  or  Christine  Y. 
Greenless,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Funds  and  the  Portfolio  are 
business  trusts  organized  under 
Massachusetts  and  New  York  law, 
respectively,  and  are  registered  under 
the  Act  as  closed-end  management 
investment  companies.  The  Funds 
invest  their  assets  in  the  Portfolio 
pursuant  to  a  master-feeder  structure. 
Eaton  Vance  serves  as  principal 
imderwriter  and  administrator  for  the 
Fimds.  BMR,  a  wholly-owned 
subsidiary  of  Eaton  Vance  Management, 
serves  as  investment  adviser  to  the 
Portfolio  and  is  registered  imder  the 
Investment  Advisers  Act  of  1940. 

2.  The  Fimds  continuously  offer  their 
shares  to  the  public  at  net  asset  value 
("NAV").  The  Funds  do  not  redeem 
shares  daily  and  there  presently  is  no 
secondary  market  for  their  shares. 
Shareholders  who  wish  to  sell  their 
shares  depend  on  quarterly  repurchase 
offers  in  which  the  Funds  offer  to 
repurchase  shares  at  NAV  (less  any 
applicable  early  withdrawal  charges), 
lliese  repurchase  offers  are  made 
pursuant  to  rule  23c-3  imder  the  Act 
and  an  exemptive  order.  ^ 

3.  The  Funds'  shares  currently  are 
sold  without  a  sales  charge  but  are 
subject  to  maximimi  early  withdrawal 
charges  of  3%  for  Prime  Rate  shares  and 
1%  for  EV  Classic  shares.  ^  EV  Classic 
shares  also  are  subject  to  an  annual 
service  fee  of  .15%  of  net  assets,  which 
is  designed  to  meet  the  requirements  of 
NASD  Conduct  Rule  2830(d)  as  if  EV 
Classic  was  an  open-end  investment 
company- 

4.  Each  Fund  seeks  to  impose  an 
annual  distribution  fee  of  .70%  of  net 
assets.  Applicants  represent  that  each 


1  See  Eaton  Vance  Management,  Investment 
Company  Act  Rel.  Nos.  22670  (May  19,  1997) 
(notice)  and  22709  (Jime  16, 1997)  (order). 

'Id. 


Fund's  distribution  fee  will  comply 
with  the  requirements  of  NASD  Conduct 
Rule  2830(d)  as  if  each  Fund  was  an 
open-end  investment  company. 

5.  While  the  Funds  are  pa)dng 
distribution  fees,  BMR  vrill  waive  .45% 
of  its  aimual  advisory  fee  from  the 
Portfolio,  and  Eaton  Vance  Management 
will  waive  its  annual  administration  fee 
of  .25%.  Applicants  state  that,  as  a 
result,  the  imposition  of  distribution 
fees  will  not  increase  the  Funds'  total 
operating  expenses. 

Applicants'  Legal  Analysis 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act,  in  relevant  part, 
prohibit  a  principal  underwriter  for  a 
registered  investment  company,  acting 
as  principal,  from  participating  in  any 
joint  enterprise  or  arrangement  in  wUch 
the  investment  company  is  a 
participant,  unless  the  SEC  has  issued 
an  order  authorizing  the  arrangement.  In 
determining  whether  to  grant  such  an 
order,  the  SEC  considers  whether  the 
participation  of  the  investment 
company  in  the  proposed  joint 
arrangement  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  any 
other  participant  in  the  arrangement. 

2.  Rule  17d-3  imder  the  Act  provides 
an  exemption  from  section  17(d)  and 
rule  17d-l  to  the  extent  necessary  to 
permit  open-end  investment  companies 
to  enter  into  distribution  arrangements 
pursuant  to  rule  12b-l. 

3.  Applicants  request  an  order  under 
section  17(d)  and  rule  17d-l  to  permit 
Prime  Rate  and  EV  Classic  to  impose 
asset-based  distribution  fees.  Applicants 
have  agreed  to  comply  with  rules  12b- 

1  and  17d-3  as  if  Prime  Rate  and  EV 
Classic  were  open-end  investment 
companies.  Applicants  accordingly 
submit  that  the  Funds'  participation  in 
the  proposed  distribution  plans  will 
satisfy  the  standards  set  forth  in  rule 
17d-l. 

Applicants'  Condition 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Applicants  will  comply  with  rules 
12b-l  and  17d-3  imder  the  Act  and 
with  NASD  Conduct  Rule  2830(d),  as 
amended  from  time  to  time,  as  if  those 
rules  applied  to  closed-end  investment 
companies. 
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For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-9008  Filed  4-9-99;  8:45  ami 
BHUHQ  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  3&-26997] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act") 

April  2,  1999. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
applications(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
applicationCs]  and/or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  27, 1999,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549-0609,  and 
serve  a  copy  on  the  relevant  applicant(s) 
and/or  declarants(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  any  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  April  27, 1999,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

GPU,  Inc.,  et  al.  (70-7926) 

-GPU,  Inc.  ("GPU"),  300  Madison 
Avenue,  Morristown,  New  Jersey  07962, 
a  registered  holding  company,  and  its 
electric  public  utility  subsidiaries, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  ("Met- 
Ed"),  and  Pennsylvania  Electric 
Company  ("Penelec")  (collectively, 
"GPU  Subsidiaries"  or  together  with 
GPU,  "Applicants"),  each  of  2800 
Pottsville  Pike,  Reading,  Pennsylvania 
19640  have  filed  a  post-effective 
amendment  under  sections  6(a),  7,  32 


and  33  of  the  Act  and  rules  53  and  54 
imder  the  Act. 

By  orders  dated  July  17, 1996  (HCAR 
No.  26544)  and  December  22, 1997 
(HCAR  No.  26801)  ("December  Order") 
(collectively  "Orders"),  the 
Commission,  among  other  things, 
authorized  the  GPU  Subsidiaries,  from 
time  to  time  through  December  31, 
2000,  to  issue,  sell  and  renew  unsecured 
promissory  notes  in  amounts  up  to  the 
limitations  on  short-term  indebtedness 
contained  in  the  GPU  Subsidiaries' 
respective  charters.  GPU  was  authorized 
to  issue,  sell  and  renew  unsecured 
short-term  notes  in  amoimts  up  to  $250 
million. 

The  December  Order  limited  the 
amount  of  short-term  indebtedness 
which  Met-Ed  and  Penelec  could  have 
outstanding  to  the  maximiun  amounts 
permitted  by  their  respective  charters. 
At  the  time  the  Orders  were  issued,  the 
Met-Ed  and  Penelec  charters,  among 
other  things,  restricted  the  amount  of 
unsecured  debt  that  they  could  have 
outstanding  without  the  consent  of  a 
majority  of  the  preferred  shareholders  so 
long  as  preferred  shares  were 
outstanding.  On  February  19, 1999,  Met- 
Ed  and  Penelec  redeemed  all  of  their 
remaining  shares  of  cumulative 
preferred  stock  outstanding  ($11.95 
million  and  $16.55  million  aggregate 
stated  value,  respectively).  The 
Applicants  state  that  as  the  preferred 
stock  has  been  redeemed  and  is  no 
longer  outstanding,  the  associated 
limitations  contained  in  the  GPU 
Subsidiaries'  charters  on  the  issuance  of 
unsecvired  debt  are  no  longer  applicable 
to  Met-Ed  and  Penelec. 

Applicants  now  seek  authorization, 
through  December  31,  2000,  to:  permit 
Met-Ed  and  Penelec  to  each  issue  and 
sell  up  to  $150  million  in  short-term 
indebtedness  from  time  to  time. 
Applicants  also  propose,  through 
December  31,  2003,  to:  (1)  extend  the 
period  during  which  the  GPU 
Subsidiaries  may  issue  imsecured 
promissory  notes  under  credit 
agreements  or  in  the  form  of  short-term 
indebtedness;  (2)  permit  GPU  to  issue 
and  sell  commercial  paper  in  amounts 
up  to  $100  million;  and  (3)  extend 
GUP's  authority  to  issue  and  sell  short- 
term  notes  in  amounts  up  to  $250 
million,  imder  the  terms  and  conditions 
of  the  Orders. 

Cinergy  Corp.,  et  al.  (70-9449) 

Cinergy  Corp.,  a  registered  holding 
company  ("Cinergy"),*  139  East  Foiirth 


Street,  Cincinnati,  Ohio  45202,  has  filed 
a  declaration  under  sections  12(b)  and 
13(b)  of  the  Act  and  rules  45,  54,  80,  81, 
86,  87,  89,  90,  and  91  imder  the  Act. 

Cinergy  requests  authorization  for  its 
domestic  nonutility  subsidiaries  to  ^nter 
into  service  agreements  with  Cinergy's 
utility  subsidiaries  under  which  the 
nonutility  subsidiaries  may  provide  a 
range  of  services  to  the  utility  affiliates, 
and  vice  versa,^  priced  at  "cost"  as 
determined  xmder  rule  91  of  the  Act. 
Cinergy  requests  authorization  for  each 
of  its  domestic  nonutility  subsidiaries, 
including  those  formed  after  the  date  of 
the  requested  authorization,  but 
excluding  "foreign  utility  companies"  ' 
and  "exempt  telecommunications 
companies"  *  (each,  a  "Nonutility 
Company")  to  enter  into  a  separate  but 
substantially  similar  contract  ("Service 
Agreement")  with  each  of  Cinergy's 
utility  subsidiaries. 

CG&E,  an  Ohio  electric  and  gas  utility 
company,  and  PSI,  an  Indiana  electric 
and  gas  utility  company,  are  Cinergy's 
two  principal  utility  subsidiaries.  CG&E 
is  subject  to  state  utility  regulation  by 
the  Public  Utilities  Commission  of  Ohio 
("Ohio  Commission")  and  PSI  is  subject 
to  state  utility  regulation  by  the  Indiana 
Utility  Regulatory  Commission 
("Indiana  Commission").  Under 
provisions  regarding  affiliate  contracts 
contained  in  settiement  agreements 
dating  from  Cinergy's  acquisition  of 
CG&E  and  PSI  in  1994,5  cG&E  and  PSI 
submitted  identical  proposed  forms  of 
Service  Agreements  to  the  Ohio 
Commission  and  the  Indiana 
Commission  staff  in  August  1998  for 
their  review  prior  to  review  by  the 


*  Cinetgy  has  two  direct,  wholly  owned  domestic 
retail  public  utility  companies — The  Cincinnati  Gas 
&  Electric  Company  ("CG4E")  and  PSI  Energy.  Inc. 
("PSI").  OG&E  has  four  direct,  wholly  owned 


domestic  retail  public  utility  companies — The 
Union  Light,  Heat  and  Power  Company  ("ULHaJ*"), 
Lawrenceburg  Gas  Company  ("Lawrenceburg"),  The 
West  Harrison  Gas  and  Electric  Company  ("West 
Harrison")  and  Miami  Power  Corporation  ("Miami 
Power").  Through  these  subsidiaries,  Cinergy 
provides  retail  electric  service  in  north  central, 
central  and  southern  Indiana  and  retail  electric  and 
gas  service  in  the  southwestern  portion  of  Ohio  and 
adjacent  areas  of  Indiana  and  Kentucky. 

2  Services  rendered  under  the  proposed  service 
agreements  by  the  utility  subsidiaries  to  the 
nonutility  affiliates  are  exempt  &om  prior 
Commission  approval  by  virtue  of  rule  87(b)(1) 
under  the  Act.  Accordingly,  Qnergy  does  not  seek 
Commission  authorization  for  those  service 
transactions,  which  are  an  integral  aspect  of  the 
proposed  contracts. 

>  Foreign  utility  company  ("FUCO")  is  defined  in 
section  33  of  the  Act. 

'*  Exempt  telecommunications  company  ("ETC") 
is  defined  in  section  34  of  the  Act. 

'These  merger-related  settlement  agreements 
with  the  Ohio  Commission  and  the  Indiana 
Commission  (and  other  interested  parties),  as  well 
as  conditions  agreed  to  by  Cinergy  in  connection 
with  related  merger  proceedings  before  the 
Kentucky  Public  Service  Commission,  were  noted 
by  the  Commission  in  its  order  approving  the 
acquisition  of  CG&E  and  PSI  by  Cinergy,  and  related 
transactions.  See  HCAR  No.  26146  (October  21, 
1994). 
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Commission.  In  late  January  1999  the 
Ohio  Commission  and  the  Indiana 
Commission  staff  completed  their 
review  and,  based  upon  certain 
modifications  made  to  the  CG&E  Service 
Agreement  and  assurances  regarding 
certain  costs  that  may  arise  imder  the 
PSI  Service  Agreement,  cleared  the 
CG&E  and  PSI  Service  Agreements  for 
filing  with  the  Commission.^ 

Cinergy  states  that  the  proposed 
Service  Agreements  with  the  utility 
subsidiaries  of  CG&E—ULH&P, 
Lawrenceburg,  West  Harrison  and 
Miami  Power  (collectively  with  CG&E 
and  PSI,  the  "Operating  Companies") — 
do  not  require  prior  state  commission 
review.  AcconUng  to  Cinergy,  except  in 
regard  to  prior  state  commission  review 
of  amendments,  the  proposed  Service 
Agreement  for  CGScE  utUity  subsidiary 
conforms  in  all  material  respects  to  the 
CG&E  Service  Agreement,  including  the 
additional  protections  incorporated  as  a 
result  of  the  Ohio  Commission's  review. 

Cinergy  Investments,  Inc.,  a  direct, 
wholly  owned  Nonutility  Subsidiary  of 
Cinergy.  ("Cinergy  Investments"),  holds 
interests  in  all  of  the  Nonutility 
Companies,  except  for  certain  minor 
interests  held  by  CGfikE  and  PSI.'  At 
December  31, 1998,  Cinergy  Investments 
had  11  direct  wholly  owned 
subsidiaries:  Cinergy-Cadence,  Inc.,  an 
"energy-related  company"  within  the 
meaning  of  Rule  58  under  the  Act 
("Rule  58  Company")  which  has  a  one- 
third  ownership  interest  in  a  Rule  58 
Company,  Cadence  Network  LLC,  which 
markets  various  energy  management 
services  to  multi-site  retail 
establishments;  Cinergy  Capital  & 
Trading,  Inc.,  a  Rule  58  Company 
engagied  in  energy  marketing  and 
trading  that  has  eight  subsidiaries,  each 
engaged  in  energy  marketing  or 
ownership  or  operation  of  exempt 


■Cinergy  states  that,  concurrently  with  the  filing 
of  this  application  with  the  Conimission,  PSI  is 
submitting  the  proposed  PSI  Service  Agreement  to 
the  Indiana  Commission.  According  to  Cinergy,  that 
submission  was  not  to  initiate  any  proceeding 
before  the  Indiana  Commission  and  did  not  seek 
any  approval  or  other  action  by  the  Indiana 
Commission  (beyond  the  clearance  previously 
issued  by  its  stafi]. 

^CG&E  has  two  nonutility  subsidiaries — Tri-State 
Improvement  Company,  which  acquires  and  holds 
property  in  support  of  the  btisinesses  of  CG&E  and 
its  utility  subsidiaries,  and  KO  Transmission 
Company,  a  gas  pipeline  company.  CG&E  also  holds 
limited  partnership  interests  in  several  local 
venture  capital  and  commimity  development  funds. 
PSI  has  one  nonutility  subsidiary.  South 
Construction  Company,  which  holds  title  to  real 
estate  not  used  and  useful  in  PSI's  business.  PSI 
also  holds  limited  partnership  interests  in  several 
local  venture  capital  and  community  development 
funds.  Cinergy  has  pending  a  request  in 
Commission  File  No.  70-8427  for  an  order  releasing 
Commission  jurisdiction  over  Cinergy's  continued 
retention,  through  CG&E  and  PSI,  of  these 
nonutility  businesses  and  interests. 


wholesale  generators,  *  Cinergy 
Commtmications,  Inc.,  an  ETC;  Cinergy 
Engineering,  Inc.,  a  Rule  58  Company 
engaged  in  utility-related  engineering 
and  other  technical  services;  Cinergy- 
Centrus,  Inc.,  an  ETC;  Cinergy -Centrus 
Communications,  Inc.,  an  ETC  that 
holds  a  one-third  ownership  interest  in 
Centrus  LLP,  also  an  ETC;  Cinergy 
Resources,  Inc.,  a  Rule  58  Company 
engaged  in  energy  marketing  and 
trading;  Cinergy  Solutions,  Inc.,^  which, 
together  with  its  12  partly  and  wholly 
owned  subsidiaries,  primarily  markets 
energy  management  services  and 
engages  in  development,  ownership  and 
operation  of  district  cooling  and  heating 
systems  and  qualifying  facilities  under 
the  Public  Utility  Regulatory  Policies 
Act  of  1978,  principally  through  a  joint 
venture  with  a  non-affiliate,  Trigen 
Energy  Corporation;  Cinergy  Supply 
Network,  Inc.,  a  Rule  58  Company, 
which  engages  in  utility  materials 
brokering  services  and,  through  its  one- 
third-owned  Rule  58  Company,  Reliant 
Services,  LLC,  proposes  to  engage  in 
undergroimd  utility  facilities  location 
and  construction  services;  Cinergy 
Technology,  Inc.,  which  is  engaged  in 
commercialization  of  utility 
technologies  and  related  investments;^" 
and  Enertech  Associates,  Inc.,  an 
inactive  Rule  58  Company. 

In  general,  the  Service  Agreements 
authorize  the  provision  of  services, 
including  loans  of  employees,  from  the 
Operating  Companies  to  ihe  Nonutility 
Companies,  and  from  the  Nonutility 
Companies  to  the  Operating  Companies, 
priced  at  "cost."  More  specifically, 
upon  receipt  by  a  party  to  the  Service 
Agreement  of  a  written  request  for 
specified  services,  including,  if 
applicable,  the  use  of  any  related 
equipment,  facilities,  properties  or  other 
resources  ("Services"),  the  receiving 
party  would  provide  the  requested 
Services  if  in  its  sole  discretion  it  can 
do  so  without  impairing  its  normal 
business  operations.  Services  may 
include,  but  are  not  limited  to, 
engineering  and  construction; 
operations  and  maintenance;  equipment 
testing;  information  services; 
monitoring,  surveying,  inspecting, 
constructing,  locating  and  marking  of 
overhead  and  undergroimd  utility 
facilities;  meter  reading;  materials 
management;  vegetation  management; 


■Exempt  wholesale  generator  is  defined  in 
section  32  of  the  Act. 

■Cinergy  Solutions,  Inc.  was  fbnned  under 
Conunission  order  dated  February  7, 1997  (HCAR 
No.  26662). 

">  Cinergy  has  pending  a  request  in  Commission 
File  No.  70-8427  for  an  order  releasing  Commission 
jurisdiction  over  Cinergy's  continued  retention  of 
this  entity. 


and  marketing  and  customer  relations. 
In  addition  to  the  exclusion  of 
transactions  involving  affiliated  ETCs 
and  FUCOs,  affiliate  transactions 
involving  sales,  leases,  or  other  transfers 
of  assets,  goods,  energy  commodities 
(including  electricity,  gas,  coal  and 
other  combustible  fuels)  or  thermal 
energy  products  are  outside  the  scope  of 
the  Service  Agreements. 

Any  loans  of  employees  by  the 
company  providing  Services  also  wotild 
be  at  the  service  provider's  sole 
discretion.  While  performing  work  on 
behalf  of  the  client  company,  any 
loaned  employees  would  be  under  its 
supervision  and  control,  and  the  client 
company  would  be  responsible  for  their 
actions. 

All  service  requests  would  be  in 
writing  consistent  with  the  form  of 
service  request  appended  to  the  Service 
Agreement.  Each  service  request  must 
identify  the  client  company  and 
proposed  service  provider,  be 
authorized  by  an  appropriate  individual 
at  both  the  cUent  company  and  the 
service  provider,  include  a  detailed 
description  of  the  proposed  services  and 
estimated  costs,  and  specify  the 
scheduled  start  date  and  completion 
date.  In  addition,  all  Services  would  be 
assigned  to  applicable  activities, 
projects,  programs  or  on  other 
appropriate  bases  to  enable  specific 
work  to  be  properly  assigned.  The  client 
company  may  amend  service  requests 
irom  time  to  time,  subject  to  certain 
conditions. 

All  Services  would  be  rendered  at  the 
full  cost,  as  computed  in  accordance 
with  applicable  rules,  regulations  and 
accoimdng  standards,  including  rules 
90  and  91  under  the  Act.  As  soon  as 
practicable  after  the  close  of  each 
month,  any  company  providing  Services 
would  provide  to  each  cUent  company 
a  statement  reflecting  the  billing 
information  necessary  to  identify  the 
costs  charged  for  that  month.  The  client 
company  is  required  to  pay  all  amoimts 
billed  within  30  days  of  receipt  of  the 
billing  statement. 

The  sole  and  exclusive  responsibility 
of  a  company  providing  Services  for  any 
asserted  deficiency  would  be  to  correct 
or  repair  the  deficiency  or  re-perform 
the  Services,  at  no  additional  cost  to  the 
client  company.  The  service  provider 
disclaims  any  additional  warranties  or 
remedies,  and  each  client  company 
^rees  to  accept  Services  on  that  basis. 
In  addition,  any  company  receiving 
Services  agrees  to  indemnify  the 
company  providing  those  Services 
(including  each  of  its  officers,  directors, 
employees  and  agents]  from  any  losses, 
liabilities  or  claims  arising  from  or  in 
connection  with  the  provision  of  the 
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Services.  The  indemnity  applies 
regardless  of  negligence,  willful 
misconduct,  or  breach  of  warranty  by 
the  company  that  provided  the  Services 
or  any  of  its  officers,  directors, 
employees  or  agents. 

Any  amendment  to  a  Service     , 
Agreement  must  be  in  writing  executed 
by  all  of  the  parties.  In  addition,  the 
CG&E  and  PSI  Service  Agreements  (but 
not  the  form  of  Service  Agreement  for 
CG&E's  utility  subsidiaries)  provide  that 
any  amendment  to  either  of  those 
Service  Agreements,  before  being 
submitted  to  the  Commission  for  its 
review,  must  first  be  submitted  to  the 
Ohio  Commission  and  the  Indiana 
Commission  staff  for  their  review  (and 
submitted  to  cratain  other  interested 
parties  for  informational  purposes).  As  a 
result,  the  Ohio  Commission  and 
Indiana  Commission  staffs  have 
effective  veto  power  over  any  proposed 
amendment.  Cinergy  is  precluded  from 
seeking  Commission  approval  of  the 
contract  or  amendment,  or  must 
withdraw  it,  and  may  not  put  it  into 
effect  with  respect  to  CG&E  or  PSI,  if  the 
Ohio  Commission  or  Indiana 
Commission  staff  Disapprove  it  or  find 
it  unreasonable. 

Additional  Nonutility  Companies  may 
become  parties  to  the  Service 
Agreement  after  the  original  execution 
by  executing  appropriate  signature 
pages.  In  the  absence  of  any  changes  to 
the  terms  of  the  Service  Agreement, 
merely  adding  new  Nonutility 
Companies  as  signatories  would  not  be 
considered  an  amendment,  including 
for  purposes  of  any  prior  state  review. 

The  provision  of  Services  would  in  all 
cases,  be  subject  to  any  limitations  or 
restrictions  contained  in  any  applicable 
cxirrent  or  future  orders  or 
authorizations,  statutory  provisions, 
rules  or  regulations,  tariffs,  or 
agreements  of  regulatory  or 
governmental  agencies  having 
jiuisdiction  over  the  parties  to  the 
Service  Agreement,  including  the 
Commission,  the  applicable  state 
commission  and  the  Federal  Energy 
Regulatory  Commission.  To  the  extent, 
if  any,  that  at  any  time  any  provision  of 
the  Service  Agreement  conflicts  with 
any  limitation  or  restriction  of  any 
regulatory  agency,  the  limitation  of 
restriction  would  control. 

Northeast  Utilities,  et  al.  (70-9463) 

Northeast  Utilities  ("NU").  174  Brush 
Hill  Avenue,  West  Springfield, 
Massachusetts  01090-0010,  a  registered 
holding  company,  and  its  service 
company  subsidiary,  Northeast  Utilities 
Service  Company  ("NUSCO"),  have 
filed  an  application-declaration  under 


sections  6(a),  7,  9(a),  10  and  12(c)  of  the 
Act  and  rules  42  and  54  imder  the  Act. 

NU  proposes  to  adopt  a  stockholder 
rights  plan  ("Plan")  and  to  enter  into  a 
related  Rights  Agreement  ("Agreement") 
with  NUSCO,  acting  as  transfer  agent,  to 
implement  the  Plan.  Under  the  Plan, 
NU's  Board  of  Trustees  ("Board") 
proposes  to  declare  a  dividend  of  one 
right  ("Right")  for  each  outstanding 
share  of  NU  common  stock,  $5.00  par 
value  ("Common  Stock").  The  dividend 
will  be  payable  to  stockholders  of  record 
on  the  fifth  business  day  after  the 
Commission  has  issued  an  order 
requested  in  this  filing  ("Record  Date"). 
Each  Right  would  entitle  the  holder  to 
purchase  one  share  of  Common  Stock  at 
a  price  of  $65.00  per  share,  subject  to 
adjustment  ("Purchase  Price"). 

Initially,  the  Rights  may  only  be 
traded  together  with  the  Conmion  Stock 
certificates  that  are  outstanding  on  the 
Record  Date.  The  Rights  may  not  be 
exercised  imtil  the  Distribution  Date, 
which  is  defined  in  the  Agreement  as 
the  earlier  of  two  dates.  The  first  is  ten 
days  after  the  first  public  announcement 
that  any  person  or  group  has  acq\iired 
beneficial  ownership  of  fifteen  percent 
or  more  of  Common  Stock  ("Acquiring 
Person"),  without  Board  approval 
("Acquisition  Event").  The  second  is  ten 
business  days  (unless  extended  by  the 
Board)  ahet  any  person  or  group  has 
commenced,  or  annoimced  an  intent  to 
make,  a  tender  or  exchange  offer  which 
would,  upon  its  consimimation,  result 
in  the  person  or  group  becoming  an 
Acquiring  Person  (this  event,  together 
with  an  Acquisition  Event,  "Triggering 
Events").  On  the  occurrence  of  either 
Triggering  Event,  each  Right  will  be 
evidenced  by  a  Right  Certificate,  which 
may  then  be  traded  independently  of 
the  Common  Stock. 

In  the  event  that  a  person  becomes  an 
Acquiring  Person,  Right  holders  mil 
have  the  right  to  receive  Common  Stock 
(or,  in  certain  circumstances,  cash, 
property,  other  NU  seciirities  or  a 
reduction  in  the  Purchase  Price)  having 
a  value  equal  to  two  times  the  effective 
Purchase  Price  ("Discoimt  Pmtdiase 
Price").  If,  after  the  Distribution  Date, 
NU  is  acquired  by  another  person,  the 
Common  Stock  is  changed  into  shares  of 
another  person,  or  fifty  percent  of  NU's 
consolidated  assets  or  earning  power  are 
sold  or  transferred  to  another  person  (in 
each  case,  a  "Surviving  Person"),  each 
Right  holder  may  exercise  a  Right  and 
receive  for  each  Right  the  common  stock 
of  the  Siirviving  Person  at  the  Discount 
Purchase  Price,  ff  a  Triggering  Event 
occurs,  all  Rights  that  are,  were  or 
subsequently  become  beneficially 
owned  by  an  Acquiring  Person,  and 


certain  other  related  persons,  become 
null  and  void. 

NU  may  redeem  the  Rights,  as  a 
whole,  at  an  adjiistable  price  of  $.001 
per  Right,  at  any  time  prior  to  the  close 
of  business  on  tiie  tenm  day  after  the 
date  that  any  person  has  become  an 
Acquiring  Person.  At  any  time  after  any 
person  or  group  becomes  an  Acquiring 
Person  and  before  any  person  or  group, 
other  than  NU  and  certain  related 
entities,  becomes  the  beneficial  owner 
of  fifty  percent  or  more  of  the 
outstanding  shares  of  Common  Stock, 
the  Board  may  direct  the  exchange  of 
shares  of  Common  Stock  for  all  or  any 
part  of  the  Rights.  The  exchange  would 
be  at  a  rate  of  one  Right  per  share  of 
Common  Stock  or  the  equivalent  in 
other  NU  securities  or  assets. 

For  the  Ck)nunission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  99-8968  Filed  4-«-99: 8:45  am] 
BHJJNO  CODE  •OIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reiaase  No.  34-41246;  Rl«  No.  4-206] 

Intermarfcat  Trading  System;  NoUc*  of 
Hling  and  Temporary  Summary 
Eftoctiveneta  of  Propoaed  Fourteenth 
Amendment  to  the  US  Plan  To  Unk  the 
PCX  Application  of  the  OptiMark 
System  to  ttw  Intermarket  Trading 
Syatem  ("ITS") 

April  2, 1999. 
I.  Introduction 

Pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),  notice  is 
hereby  given  that  on  March  29, 1999, 
the  Intermarket  Trading  System 
Operating  Committee  ("ITSOC") 
submitted  to  the  Securities  and 
Exchange  Conmiission  ("Commission") 
an  amendment  ("Fourteenth 
Amendment")  to  the  restated  ITS  Plan.» 
The  purpose  of  the  amendment  is  to 
link  the  Pacific  Exchaiige.  Inc.'s  ("PCX") 
Application  of  the  OptiMark  System 
("PCX  Application")  to  ITS.  The 
Commission  is  publishing  this  notice  to 
solicit  comment  on  the  amendment 
from  interested  persons.  While 
comment  is  being  solicited  on  the 
proposed  amendment,  the  Commission 


1  The  ITS  is  a  National  Market  Systmn  plan 
approved  by  the  Commission  pursuant  to  Section 
11 A  of  the  Act  and  Rule  1 1  Aa3-2.  See  Exchange 
Act  Release  No.  19456  (Januaiy  27, 1983),  48  FR 
4938. 
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has  determined  to  make  the  proposed 
amendment  simmiarily  efiiective  upon 
publication  of  notice  on  a  temporary 
basis.^ 

ITS  is  a  communications  and  order 
routing  network  linking  eight  national 
securities  exchanges  and  the  electronic 
over-the-counter  market  operated  by  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD").  ITS  was 
designed  to  fecilitate  intermarket 
trading  in  exchange-listed  equity 
securities  based  on  current  quotation 
information  emanating  from  the  linked 
markets. 

Participants  in  the  ITS  Plan  include 
the  American  Stock  Exchange  LLC,  the 
Boston  Stock  Exchange,  Inc.,  the 
Chicago  Board  Options  Exchange,  Inc., 
the  Chicago  Stock  Exchange,  Inc.,  the 
Cincinnati  Stock  Exchange,  Inc.,  the 
NASD,  the  New  York  Stock  Exchange, 
Inc.,  the  PCX,  and  the  Philadelphia 
Stock  Exchange,  Inc. 

n.  Background  to  the  Amendment 

On  January  27, 1999,  the  Commission 
granted  temporary  exemptive  relief  to 
the  ITS  participants  to  exempt  them 
from  the  ITS  Plan  provision  requiring  a 
Plan  amendment  to  reflect  the  PCX 
Application  interface  with  ITS.^  The 
Commission  granted  this  exemption  to 
the  participants,  in  part,  because  the 
PCX  Application  was  schediiled  to 
begin  operating  on  January  29,  and  there 
was  insufficient  time  to  obtain 
authorization  from  each  of  the 
authorizing  bodies  of  the  participants 
before  this  date.*  The  PCX  Application 


^Exchange  Act  Rvile  llAa3-2(c)(4)  empowers  the 
Commission  to  summarily  put  into  effect  on  a 
temporary  basis  a  Plan  amendment  "If  the 
Commission  finds  that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the  protection 
of  investors  or  the  maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to,  and  perfect 
mechanisms  of,  a  national  market  system  or 
otherwise  in  furtherance  of  the  purposes  of  the 
Act." 

3  The  Commission  has  authority  imder  Exchange 
Act  Rule  llAa3-2(f)  to  exempt  participants  in  a 
national  market  system  plan  from  the  requirements 
of  that  plan.  Exchange  Act  Rule  llAa3-2(f) 
provides:  "The  Commission  may  exempt  from  the 
provisions  of  this  section,  either  unconditionally  or 
on  specified  terms  and  conditions,  any  self- 
regulatory  organization,  member  thereof,  or 
specified  security,  if  the  Commission  determines 
that  such  exemption  is  consistent  with  the  public 
interest,  the  protection  of  investors,  the 
maintenance  of  fair  and  orderly  markets  and  the 
removal  of  impediments  to,  and  perfection  of  the 
mechanisms  of,  a  national  market  system." 

The  Division  of  Market  Regulation  has  delegated 
authority  to  grant  an  exemption  in  this  instance 
pursuant  to  17  CFR  200.30-3(a)(29).  See  Letter  from 
Richard  R.  Lindsey,  Director,  Division  of  Market 
Regulation,  Commission,  to  Allan  A.  Bretzer, 
Committee  nh«inn«n,  rrSOC,  dated  January  27, 
1999. 

*  In  general,  to  amend  the  ITS  Plan,  the  ITS 
participants  vote  on  a  particular  amendment  and, 
assum^ig  imanimous  approval,  each  participant 


began  operating  pursuant  to  the 
exemption  on  January  29, 1999.  The 
exemption  expires  on  April  2, 1999.' 

nL  Description 

The  purpose  of  the  Fourteenth 
Amendment  is  to  link  the  PCX 
Application  to  TTSfi  The  PCX 
Application  is  a  facility  of  the  PCX  that 
receives  orders  generated  by  the 
OptiMark  System,  an  electronic 
matching  system  that,  on  a  periodic 
"call"  basis,  processes  certain  qualifying 
expressions  of  trading  interest  (called 
"profiles").  Profiles  may  be  created  from 
the  published  quotations  disseminated 
by  the  other  participants  at  the 
commencement  of  the  OptiMark  System 
call  reflecting  the  best  bid  and  offer 
prices  and  associated  sizes  "CQS 
profiles").'  The  orders  received  by  the 
PCX  Application  will  be  processed  by 
the  PCX  to  permit:  (a)  in  the  case  of 
those  orders  reflecting  a  match  between 
non-CQS  profiles,  appropriate  execution 
on  the  PCX  and  reporting  thereafter  in 
accordance  with  the  applicable  PCX 
rules; -and  (b)  in  the  case  of  those  orders 
reflecting  a  match  between  a  non-CQS 
profile  and  a  CQS  profile:  (i)  processing 
pursuant  to  Section  6(a)(ii)(A)  or  (ii) 
transmission  to  ITS  pursuant  to  Section 
6(a)(ii)(B),  whichever  is  applicable. 

The  proposed  amendment  adds 
subsections  (33A)  and  (33B)  to  Section 
1  of  the  ITS  Plan  to  define  and  include 
the  terms  "PCX  Application"  and  "PCX 
Application  Module."  The  proposed 
amendment  also  amends  existing 
definitions  set  forth  in  subsections  (11), 
(23),  (34A),  and  (34B)  to  recognize  the 
use  of  the  PCX  Application  and  the  PCX 
Application  Module. 

The  proposed  amendment  adds  to 
Section  6(a)(ii)  a  description  of  the 
operation  of  the  PCX  Application  and 
how  PCX  will  access  other  participants' 
markets  through  ITS.  The  amendment 


goes  back  to  its  respective  authorizing  body,  such 
as  its  Board  of  Directors  or  Executive  Committee. 
Following  ratification  by  each  of  the  participants' 
authorizing  bodies,  the  ITSOC  submits  a  proposed 
amendment  to  the  Commission,  which  publishes  it 
for  comment.  An  amendment  to  the  ITS  Plan  is 
generally  not  effective  until  approved  by  the 
Commission.  On  lanuary  21, 1999,  the  ITSOC 
unanimously  voted  to  recommend  to  the 
participants'  authorizing  bodies  an  amendment  to 
the  Plan  that  would  allow  the  PCX  Application  to 
link  writh  ITS. 

>  The  Commission  extended  the  exemption  until 
publication  of  this  notice.  See  Letter  from  Belinda 
Blaine,  Associate  Director,  Division  of  Market 
Regulation,  Conunission,  to  Allan  A.  Bretzer, 
Chairman,  ITSOC,  dated  April  1, 1999. 

■The  Fourteenth  Amendment  is  identical  to  the 
amendment  approved  by  the  ITSOC  on  January  21, 
1999. 

'  For  further  discussion  of  the  PCX  Application, 
see  Exchange  Act  Release  No.  39086  (September  17, 
1997),  62  FR  50036  (September  24. 1997)  (order 
approving  the  PCX  AppUcatiaa). 


also  audiorizes  PCX  to  computw- 
generates  ITS  commitments. 

In  addition,  the  proposed  amendment 
adds  Section  8(h),  which  sets  forth  the 
parameters  for  the  PCX  Application's 
automated  linkage  to  ITS.  This  section 
establishes  the  "PCX  Application 
Formula"  ("Formula")  for  calculating 
the  "Percentage  of  PCX  Application  ITS 
Volume"  ("PCX  Application 
Percentage")  and  a  "PCX  Application 
Ceiling"  ("Ceiling").  The  Formula 
establishes  a  ceiling  on  the  volume  of 
trade-at  commitments  generated  by  the 
PCX  Application,  relative  to  the  total 
voliune  of  transactions  resulting  from 
the  PCX  Application.  Specifically,  the 
Formula  has  as  its  numerator  the 
number  of  shares  computer-generated 
by  the  PCX  Application  Module  as  ITS 
"trade-at"  commitments  that  are 
executed  in  other  ITS  participant 
markets,^  and  as  its  denominator  the 
same  shares  as  in  the  nimierator  plus  all 
shares  executed  on  the  PCX  received 
frt)m  the  PCX  Application  and  reported 
to  the  Consolidated  Tape  Association  by 
the  PCX.  Hie  Formula  results  in  the 
PCX  Application  Percentage.  Section  (h) 
provides  that  PCX  may  computer- 
generates  "trade-at"  commitments  if  the 
PCX  Application  Percentage  does  not 
exceed  the  agreed  upon  Ceiling  as 
calculated  over  Rolling  Calendar 
Quarters.^  The  Ceiling  starts  at  15%  and 
will  be  reduced  to  10%  when  the  NYSE 
and  PCX  jointly  request  that  the 
percentage  be  reduced.  Section  (h) 
provides  that  if  the  PCX  Application 
Percentage  exceeds  the  Ceiling  then 
PCX  must  cease  computer-generating 
"trade-at"  commitments  for  a  three- 
month  period.  However,  during  the  first 
24  calendar  months  following 
implementation  of  the  PCX  Application, 
the  PCX  retains  the  right  to  notify  the 
ITSOC  in  writing,  as  specified  in  new 
Section  (h)(iv),  that  it  will  undertake,  or 
cause  to  be  undertaken,  system 
adjustments  to  the  operation  of  the  PCX 
Application  in  an  effort  to  ensure  future 
compliance  with  the  PCX  Application 
Ceiling.  In  the  event  of  such 
notification,  the  PCX  shall  have,  at  a 
minimiim,  nine  calendar  months  from 
the  date  of  such  notice  (or  such  longer 
period  as  may  be  approved  by  all 
members  of  the  ITSOC  upon  a  showing 
of  reasonable  cause),  to  implement  its 


■  "Trade-at"  commitments  are  those 
commitments  sent  from  the  PCX  Application  when 
there  is  no  match  of  non-OQS  profiles,  or  a  partial 
execution  of  a  non-CQS  profile,  with  the  balance 
filled  by  another  participant. 

■  "Boiling  Calendar  Quarter''  means  any  three 
consecutive  calendar  months,  with  the  first  Rolling 
Calendar  Quarter  ending  on  the  last  business  day 
of  the  first  three  full  calendar  months  following  the 
month  in  which  the  PCX  Application  commences 
operation,  i.e.,  April  30, 1999. 
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proposed  system  adjustments.  During 
this  9-month  period,  the  restrictions 
shall  not  apply.  Notwithstanding  other 
provisions,  if,  for  any  Rolling  Calendar 
Quarter,  the  PCX  Application 
Percentage  exceeds  30%,  the  PCX  must 
cease  computer-generating  "trade-at" 
commitments  for  three  calendar  months 
beginning  the  first  business  day  of  the 
second  month  following  the  end  of  such 
Rolling  Calendar  Quarter. 

Finally,  Section  8{h)(vi)  provides  that, 
each  month,  the  PCX  shall  furnish  the 
rrSOC  with  a  report  showing  the 
number  of  shares  for  each  component  of 
the  PCX  Application  Formula,  as  well  as 
the  number  of  executed  shares  resulting 
from  "trade-through"  commitments.  *° 

rV.  Discussion 

The  Commission  has  made  a 
preliminary  determination  that  the 
proposed  amendment  is  consistent  with 
the  public  interest,  the  protection  of 
investors,  the  maintenance  of  fair  and 
orderly  markets,  and  the  removal  of 
impediments  to,  and  perfection  of  the 
mechanisms  of,  a  national  market 
system.  While  comment  is  being 
solicited  on  the  proposed  amendment, 
the  Commission  therefore  will  make  the 
amendment  summarily  effective  on  a 
temporary  basis  upon  publication  of 
notice  of  the  amendment." 

The  Commission  believes  that  the 
linkage  of  the  PCX  Application  to  ITS 
will  further  the  purposes  of  Section  11 A 
of  the  exchange  Act  '^  and  the 
development  of  the  national  market 
system  by  promoting  economically 
efBcient  seciuities  transactions,  fair 
competition  among  markets,  the  best 
execution  of  customer  orders,  and  an 
opportxinity  for  orders  to  be  executed 
without  the  participation  of  a  dealer. 
The  Commission  notes  that  the  PCX 
Application  has  been  linked  to  ITS 
since  January  29, 1999,  under  the  same 
terms  now  being  proposed.  These  terms 
were  agreed  upon  by  the  ITS 
participants  after  extensive 
discussions.' 3  The  Commission  believes 


'°A  trade-through  occurs  when  a  transaction  is 
effected  at  a  price  below  the  best  prevailing  bid,  or 
above  the  best  prevailing  offer.  The  ITS  Plan 
requires  price  continuity  among  the  various  markets 
by  ensuring  that  the  best  national  bids  and  offers 
are  provided  opportunities  to  trade  with  other 
markets  effecting  trades  outside  the  best  national 
quote. 

■  <  See  Exchange  Act  Rule  1 1  Aa3-2(c](4). 

'^Section  llA(a)(l)(D)  of  the  Act,  15  U.S.C.  78k- 
1(a)(1)(D). 

*'The  participants  agreed  upon  these 
amendments  after  the  Commission  published  a 
proposal  to  amend  the  ITS  Plan.  See  Exchange  Act 
Release  No.  40204  ()uly  15.  1998),  63  FR  39306 
(July  22, 1998)  ("Proposing  Release").  The 
Commission  received  30  comment  letters  on  the 
Proposing  Release,  generally  favoring  linking  the 
PCX  Application  to  ITS. 


that  linking  the  PCX  Application  to  ITS 
has  provided,  and  potentially  will 
continue  to  provide,  a  new  and  more 
efficient  way  to  match  and  execute 
trading  interest. ''*  The  Commission 
therefore  believes  it  is  appropriate  to 
make  the  proposed  amendment 
summarily  effective  on  a  temporary 
basis  upon  publication  of  notice  of  such 
amendment  in  order  to  allow  the  PCX 
Application  to  continue  to  be  linked  to 
ITS  without  interruption  following 
termination  of  the  ITS  participants' 
exemptive  relief. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  proposed 
amendment,  including  whether  the 
proposed  Plan  amendment  is  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Seciuities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
Plan  amendment  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  Plan  amendment  change 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
at  the  Commission's  Public  Reference 
Room.  Copies  of  such  Plan  amendment 
will  also  be  available  for  inspection  and 
copjring  at  the  principal  office  of  the 
ITS.  All  submissions  should  refer  to  File 
No.  4-208  and  should  be  submitted  by 
May  3, 1999. 

VI.  Conclusion 

The  Plan  amendment  is  hereby  made 
summarily  effective  on  a  temporary 
basis  not  to  exceed  August  10, 1999 
pursuant  to  Exchange  Act  Rule  llAaS- 
2(c)(4)." 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  18 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-9011  Filed  4-9-99;  8:45  am] 
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COMMISSION 

[Reteas*  No.  34-41252;  HI*  No.  SR-CBOE- 
99-09] 

S«lf-Regutotory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
To  Ust  index  Options  for  an  Addttional 
Expiration  Month 

April  5, 1999. 

Piusuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  March  15, 

1999,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange.^ 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
CBOE  Rule  24.9,  Terms  of  Index  Option 
Contracts,  to  allow  the  Exchange  to  list 
up  to  seven  expiration  months,  instead 
of  the  ciurently  permitted  six,  for 
certain  index  options  up  until  the 
expiration  of  those  options  in  January 

2000.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  CBOE,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 


"See  Id. 

"  17  CFR  240.11Aa3-2(cH4). 

'"17  CFR  200.30-3(a)(29). 


» 15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  Although  the  Exchange  spoke  with  staff  in  the 
Division  of  Market  Regulation  ("Division")  at  the 
Commission  to  give  notice  of  its  intent  to  file  the 
proposed  rule  change,  the  Exchange  did  not  provide 
the  Commission  widi  written  notice  and  the  text  of 
the  proposed  rule  change  at  least  five  business  days 
prior  to  the  date  of  filing  the  proposed  rule  change. 
Rule  19b-4(f)(6)(iii).  However,  the  Commission  has 
decided  to  waive  the  pre-fUing  requirement.  On 
March  18, 1999,  CBOE  made  technical  amendments 
to  the  proposal.  Telephone  conversations  between 
Timothy  H.  Thompson,  Director,  Regulatory  AfCoin, 
CBOE,  and  Kenneth  Rosen  and  Joseph  Morra, 
Attorneys,  Division,  Commission. 
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places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Exchange  is  proposing  to  amend 
paragraph  (a)(2)  of  CBOE  Rule  24.9  to 
allow,  for  a  limited  time,  the  Exchange 
to  list  up  to  seven  expiration  months  in 
certain  index  options.  When  options  are 
listed  for  seven  expiration  months,  one 
of  those  expiration  months  would  be 
January  2000.  Currently.  CBOE  Rule 
24.9(a)(2)  permits  the  Exchange  to  list 
only  six  expiration  months  in  any  index 
options  at  any  one  time. 

Under  the  current  application  of  the 
Rule,  the  Exchange  generally  will  list 
three  consecutive  near  term  months  and 
three  months  on  a  quarterly  expiration 
cycle.  For  example,  the  Exchange 
currently  lists  options  on  the  Standard 
&  Poor's  500  Index  ("SPX  options")  for 
the  following  expiration  months:  March 

1999,  April  1999,  May  1999,  June  1999, 
September  1999,  and  December  1999. 
After  the  March  1999  options  expire,  the 
exchange  intends  to  list  SPX  options 
with  an  expiration  month  of  March 

2000.  The  Exchange  believes  it  is 
necessary  to  list  the  March  2000  SPX 
options  because  a  number  of 
institutional  customers  commonly 
engage  in  a  strategy  where  they 
purchase  a  new  option  with  the  same 
expiration  month  but  for  the  next  year 
when  the  options  with  the  same 
expiration  month  in  the  current  year 
expire.  When  the  Exchange  lists  the 
March  2000  SPX  options,  it  will  have 
used  its  current  allotment  of  six 
expiration  months  imder  CBOE  Rule 
24.9(a)(2). 

The  Exchange,  however,  has  been 
approached  by  a  number  of  institutional 
customers  who  are  interested  in  trading 
SPX  options  and  other  index  options 
with  an  expiration  of  January  2000. 
These  customers  have  explained  to  the 
Exchange  that  they  believe  that  index 
options  expiring  in  January  2000  will 
provide  a  useful  tool  to  hedge  positions 
in  stocks  overlying  particular  index 
options  or  to  hedge  market  exposure  to 
the  equity  markets  generally  against  the 
uncertainty  presented  by  potential  Year 
2000  computer  problems.  By  listing 
index  options  with  a  January  2000 
expiration  at  this  point,  the  Exchange 


will  provide  these  customers  with  the 
opportiinity  to  hedge  their  positions  in 
an  orderly  foshion  well  in  advance  of 
the  beginning  of  the  Year  2000. 

The  Exchange  recognizes  that  this 
request  to  expand  the  allowable 
expiration  months  for  index  options  is 
a  unique  situation  presented  by  the 
imusual  risks  presented  by  potential 
Year  2000  problems,  and  so  the 
Exchange  only  intends  to  seek  the 
ability  to  fist  seven  expiration  months 
until  the  January  2000  options  expire. 

The  Exchange  believes  that  it  has  the 
system  capacity  to  more  than  adequately 
handle  the  series  that  would  be 
permitted  to  be  added  by  this  proposal. 
In  addition,  the  Exchange  has  received 
a  letter  from  the  Options  Price  Reporting 
Authority  ("OPRA")  stating  that  OPRA 
has  the  necessary  capacity  to  handle  the 
additional  series  that  could  be  added 
through  this  proposal. 

Because  the  temporary  increase  in  the 
number  of  expiration  months  for  index 
options  would  satisfy  significant 
customer  demand  to  address  a  unique 
hedging  need  and  because  the  series 
could  be  added  without  presenting 
capacity  problems,  the  Exchange 
believes  Uiis  rule  change  is  consistent 
with,  and  furthers  the  objectives  of, 
section  6(b)(5)  of  the  Act^  in  that  it 
would  remove  impediments  to  the 
perfect  the  mechanism  of  a  free  and 
open  market  in  a  manner  consistent 
with  the  protection  of  investors  and  the 
public  interest 

B.  Self-Regulatory  Orgaiuzation's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  aSect  the  protection 
on  competition;  and 

(ii)  impose  any  significant  burden  on 
competition;  and 


(iii)  become  operative  for  30  days 
bom.  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective  ^ 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  6  and  Rule  19b-4(fl(6)  thereunder.^ 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunent  concerning  the  foregoing 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  malring  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Filth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendmmts,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  itom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conmiission's  Pubfic  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-99-09,  and  should  be 
submitted  by  May  3, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  99-9010  Filed  4-9-99;  8:45  am] 
BIUJNQ  CODE  WIO-OI-M 


'  15  U.S.C.  78f[bM5). 


'  The  Commission  has  waived  the  5-day  pre-filing 
requirement.  See  supra  note  3. 

•  15  U.S.C.  78s(b)(3)(A). 

'17  CFR  240.19b-4(f)(6).  In  reviewing  this 
proposal,  the  Commission  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  IS  U.S.C  78c(f). 

•  17  CFR  200.30-3(aMl2). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41249;  File  No.  SR-EMCC- 
99-03] 

SeH-Reguiatory  Organizations; 
Emerging  Markets  Clearing 
Corporation;  Notice  of  Rling  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Regarding  Year 
2000  Testing 

April  5. 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
March  26,  1999,  the  Emerging  Markets 
Clearing  Corporation  ("EMCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  items  have 
been  prepared  primarily  by  EMCC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  conmients  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Under  the  proposed  rule  change, 
EMCC  will  require  that  all  EMCC 
members  participate  in  Year  2000 
testing  with  EMCC  no  later  than  August 
31, 1999. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  commission, 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  EMCC  has  prepared 
simmiaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

EMCC's  Rule  13  provides  that,  "The 
Corporation  shall  estabUsh,  as  it  deems 
necessary  or  appropriate,  standards  of 
financial  responsibility,  operational 
capability,  experience  and  competence 
for  membership."  In  connection  with 
this  standard,  EMCC  has  determined 


that  members  that  utilize  its  services 
must  validate  their  Year  2000  readiness 
through  participation  in  Year  2000 
testing  with  EMCC.  Members  will  be 
required  to  submit  scripted  data 
containing  various  dates  to  EMCC  for 
processing  and  will  be  required  to  verify 
that  they  have  received  back  the 
scripted  results. 

Members  that  fail  to  participate  in 
Year  2000  testing  with  EMCC  will  be 
subject  to  appropriate  disciplinary 
action  in  accordance  with  EMCC's  rules. 
Such  disciplinary  action  permits  EMCC 
to  limit  or  restrict  a  member's  access  to 
EMCC. 

EMCC  believes  that  the  proposed  rule 
change  is  consistent  vdth  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder.  In 
particular,  the  proposed  rule  change  is 
consistent  with  Section  17A(b)(3)(F)  of 
the  Act, 3  which  requires  that  the  rules 
of  a  clearing  agency  be  designated  to 
promote  the  prompt  and  acciurate 
clearance  and  settlement  of  securities 
transactions  and,  in  general,  to  protect 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  bxirden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

EMCC  will  advise  its  members  of  the 
Year  2000  member  testing  requirement 
by  Important  Notice.  No  written 
comments  have  been  solicited  or 
received.  EMCC  will  notify  the 
Commission  of  any  written  comments 
received  by  EMCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act* 
requires  that  the  rules  of  a  clearing 
agency  has  designed  fo  promote  the 
prompt  and  acciirate  clearance  and 
settlement  and  securities  transactions. 
The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
this  obligation  because  the  required 
Year  2000  testing  should  allow  EMCC  to 
address  potential  problems  associated 
with  its  members'  Year  2000  readiness. 
As  a  result,  EMCC  should  be  able  to 
continue  to  provide  prompt  and 
accurate  clearance  and  settlement  of 


securities  transactions  before,  on,  and 
after  Year  2000  without  interruption. 

EMCC  requested  that  the  Commission 
find  good  cause  for  approving  the 
proposed  rule  change  prior  to  the  - 
thirtieth  day  after  the  publication  of 
notice  of  the  filing.  The  Commission 
finds  good  cause  to  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  publication  of 
notice  of  the  filing  because  such 
approval  will  allow  EMCC  to  implement 
its  mandatory  Year  2000  testing  program 
in  a  timely  manner. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
shoiild  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copjdng  at  the  principal 
office  of  EMCC.  All  submissions  shoiild 
refer  to  the  File  No.  SR-EMCC-99-03 
and  should  be  submitted  by  May  3, 
1999. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  SR- 
EMCC-99-03)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  99-9014  Filed  4-9-99;  8:45  am] 
BIUJNG  COOe  SOIO-OI-M 


'  15  U.S.C  78s(b)(l). 

^  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  EMOC 


M5  U.S.C.  78q-l(b)(3)(F). 
« 15  U.S.C /8q-l(b)(3)(F). 


» 15  U.S.C.  78s(b)(2). 
•17  CFR  20O.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41247;  RIe  No.  SR-EMCC- 

99-2] 

Self-Regulatory  Organlzatiora; 
Emerging  Markets  Clearing 
Corporation;  Notice  of  HIIng  and  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  Allowing  EMCC 
To  Conduct  Trade  Data  Comparisons 

April  2, 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
{"Act"),i  notice  is  hereby  given  that  on 
March  8, 1999,  as  amended  on  March 
18, 1999,  and  March  26.  1999,  the 
Emerging  Markets  Clearing  Corporation 
("EMCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  items  have 
been  prepared  primarily  by  EMCC.  The 
Commission  is  pubUshing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  allow 
EMCC  (1)  to  accept  trade  data  directly 
from  either  members  or  service  bureaus 
and  (2)  to  compare  trades. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
EMCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change  to  conduct  trade  data 
comparisons. 2  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
EMCC  has  prepared  summaries,  set 
forth  in  sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements.^ 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

Ciurently,  EMCC  members  submit 
transaction  data  for  trades  that  will 
settle  at  EMCC  to  a  "locked-in  trade 
soiirce."  The  locked-in  trade  source 
(currently  Match-Em  or  Trax)  compares 
the  trade  data  and  sends  a  locked-in 
trade  to  EMCC.  The  proposed  rule 
change  eliminates  the  procedures  for 
submitting  locked-in  trades.  Instead, 
EMCC  will  accept  trade  data  directly 
from  members  or  "service  bureaus"  and 
will  compare  the  trades.*  Members  will 
be  required  to  notify  EMCC  whether 
they  will  be  submitting  trade  data 
directly  or  through  a  service  bureau. 
EMCC  will  accept  trade  data  only  from 
the  member's  designated  source. 

The  following  paragraphs  describe  the 
changes  to  EMCC's  Rules  to  allow  trade 
data  to  be  accepted  directly  from 
members  or  service  bureaus  and  to 
allow  EMCC  to  provide  trade  data 
comparisons.^ 

Rule  1 — Definitions 

The  proposed  rule  change  adds  the 
terms  "comparison  operation." 
"conditional  matching  field,"  and 
"service  bureau"  to  Rule  1.^  The  terms 
"locked-in  trade"  and  "locked-in  trade 
source"  will  be  deleted  because  they 
will  no  longer  be  relevant. 

The  proposed  rule  change  modifies 
the  definition  of  "compared  trade"  to 
reflect  that  trade  data  will  not  be 
transmitted  to  EMCC  by  a  locked-in 
trade  source  and  that  EMCC  will 
compare  the  trade  data.  The  definitions 
of  Match-EM  and  Trax  is  modified  to 
reflect  that  they  will  no  longer  be 
locked-in  trade  sources  but  "service 
bureaus." 

Rule  4 — Clearing  Fund.  Margin  and  Loss 
Allocation 

The  proposed  rule  change  amends 
footnote  2  in  Rule  4  to  reflect  that  EMCC 
will  no  longer  be  accepting  trade  data 
from  a  locked-in  trade  source. 


>  15  U.S.C.  78s(bHl). 

2  The  complete  text  of  the  proposed  rule  change 
is  attached  as  Exhibit  A  to  EMCC's  filing,  which  is 
available  for  inspection  and  copying  at  the 
Commission's  public  reference  room  and  through 
EMCC. 

^  The  C}onunission  has  modified  the  text  of  the 
summaries  prepared  by  EMCC 


♦  The  term  service  bureau  is  defined  in  EMCC's 
Rules  as  an  entity  designated  by  EMCXD  to  submit 
trade  data  to  EMCC  on  behalf  of  EMCC's  members. 
At  this  time  Match-Em  and  Trax  are  the  two  entities 
EMCC  has  designated  as  service  bureaus. 

5  References  to  EMCC's  rule  numbers  in  this  filing 
reQect  numbering  changes  proposed  in  File  No.  SR- 
EMCC-99-10,  Securities  Exchange  Act  Release  No. 
40810,  International  Series  Release  No.  1174 
(December  18, 1998),  63  FR  71532. 

*The  term  comparison  operation  is  defined  in 
EMCC  rules  as  the  operations  having  to  do  with 
EMCC  eligible  instruments  to  which  EMCC's  Rules 
apply.  The  term  conditional  matching  field  is 
defined  as  a  trade  data  field  designated  by  EMCC 
as  such.  For  the  definition  of  service  bureau,  refer 
to  footnote  4. 


Rule  5 — General  Provisions  and  Rule 
6 — ^Receipt  of  Data 

The  proposed  rule  change  deletes  the 
portions  of  Rule  6  pertaining  to  the 
receipt  of  trade  data  from  a  locked-in 
trade  source  and  moves  Sections  2  and 
3  of  old  Rule  6  to  Sections  4  and  5  of 
Rule  5. 

Rule  6 — Comparison  Operation 

New  Rule  6  governs  EMCC's 
comparison  operation.  Rule  6  authorizes 
members  to  submit  trade  data 
concerning  an  EMCC  eligible  instrument 
transaction  with  another  member  to 
EMCC.  EMCC  members  can  submit 
trade  data  directly  to  EMCC  or  through 
a  service  bureau.  If  a  member  submits 
trade  data  to  EMCC  using  a  service 
bureau,  the  trade  will  be  reported  when 
EMCC  accepts  the  trade  data  and  not 
when  the  service  bureau  accepts  the 
data. 

Rule  6,  Section  3  provides  that  trade 
data  submitted  to  EMCC  must  (i)  be  in 
such  formats,  (ii)  be  submitted  by  such 
times,  (iii)  include  such  identifying 
details,  and  (iv)  meet  such  operational 
parameters  as  estabUshed  by  EMCC  or  a 
qualified  seciuities  depository.^  Once 
tiade  data  is  accepted  by  EMCC,  EMCC 
will  compare  the  trade  data  and  will 
match  it  based  on  established  criteria. 
The  actual  times,  formats,  and  other 
details  are  set  forth  in  EMCC's 
fimctional  specifications.  If  trade  data 
does  not  satisfy  the  EMCC's 
requirements,  then  EMCC  will  reject 
such  trade  data  and  notify  the  member. 
This  section  also  states  that  if  the  trade 
data  submitted  by  a  member  contains  a 
field  which  has  been  identified  as  a 
conditional  matching  field  and  the  trade 
data  submitted  by  the  counterparty  also 
contains  such  conditional  matching 
field.  EMCC  will  not  match  the  trade 
unless  the  conditional  matching  fields 
match. 

Rule  6.  Section  3  also  contains  three 
footnotes.  Footnote  1  indicates  that  the 
formats  for  submission  of  trade  data 
may  vary  depending  upon  whether  a 
member  submits  trade  data  to  EMCC 
directly  or  through  a  service  bureau. 
Footnote  2  indicates  that  trade  data  that 
EMCC  does  not  accept  because  of  an 
ineligible  ISIN.  coimterparty  member,  or 
interdealer  broker  field  will  not  be 
reflected  in  any  report.  Footnote  3 
indicates  that,  for  the  purposes  of 
comparing  a  trade,  a  difference  in  net 
consideration  amounts  submitted  by  the 
counterparties  to  a  transcript  of  less 


'  The  term  qualified  securities  depository  is 
defined  in  EMCC's  Rules  as  a  securities  depository 
which  has  entered  into  an  agreement  with  EMCC 
to  effect  book-entry  transfers  of  EMCC  eligible 
instruments  to  and  by  EMCXl 
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than  or  equal  to  $25  will  be  considered 
a  match.  In  addition,  prices  submitted 
by  the  counterparties  to  a  transaction 
will  be  considered  to  match  if  the 
difference  between  the  two  price 
amoimts  is  less  than  or  equad  to  either 
price  multiphed  by  .0001. 

Rule  6,  Section  4  governs  the 
reporting  of  the  results  of  the 
comparison  operation.^  Under  the 
proposed  rule  change,  trade  data  will  be 
categorized  as  compared,  uncompared, 
alleged,  or  rejected.  These  terms  are 
defined  as  follows: 

(1)  Compared  trades  will  be  those  trades 
for  which  a  comparison  has  been  effected; 

(2)  Uncompared  will  be  those  items  which 
a  member  submitted  but  no  corresponding 
data  was  received  from  a  counterparty; 

(3)  Alleged  will  be  those  trades  submitted 
by  another  member  against  the  member  and 
for  which  the  member  either  did  not  submit 
any  trade  data  or  did  not  submit  trade  data 
which  matched  in  all  required  respects; 

(4)  Rejected  tvill  be  those  items  which  did 
not  meet  the  required  operational  parameters. 

In  addition  to  the  reports  described 
above,  EMCXi:  will  continue  producing 
"accepting  trade  reports"  with  respect 
to  compared  trades.  The  accepted  trade 
reports  will  continue  to  indicate 
whether  a  trade  is  a  "netting  trade"  or 
is  to  be  settled  on  a  trade-for-trade 
basis.^  Footnote  4  of  Section  4  provides 
that  compared  trades  which  are 
matched  after  the  established  cut-off 
time  on  SD-2  will  settle  on  a  trade-for- 
trade  basis. 

Pursuant  to  the  proposed  rule  change, 
members  will  be  able  to  modify  a 
previously  submitted  imcompared  trade 
by  submitting  new  trade  data  so  long  as 
the  new  trade  data  includes  the 
reference  niunber  previously  assigned 
by  the  member  to  the  uncompared  trade. 
Members  will  not  be  able  to  modify  the 
ISIN,  trade  date,  or  settlement  date  of  an 
uncompared  trade,  and  EMCC  will 
reject  any  such  modification. 
Modifications  will  be  required  to  be 
submitted  to  EMCC  in  such  form  and  by 
such  time  as  EMCC  establishes  from 
time  to  time. 

EMCC  will  continue  to  process 
alleged  trades  imtil  the  earlier  of  (1)  the 
submission  of  matching  trade  data  by 
the  member  against  whom  the  trade  is 
alleged  or  (2)  the  cut-off  time  for 
inclusion  of  compared  trades  on  the 
S£>-1  accepted  trade  report 


"  Appendix  B  sets  forth  the  information  that  will 
be  contained  in  EMCC's  reports  indicating  the 
results  of  its  comparison  operation.  The  categories 
of  information  contained  in  the  reports  will  vary 
depending  on  the  method  by  which  a  member 
submits  data  to  EMCC. 

*  Rule  7  tvill  continue  to  govern,  receive,  deliver, 
and  settlement  obligations  relating  to  compared 
trades. 


Each  tmcompared  trade,  including 
modified  imcompared  trades,  will  be 
included  in  the  comparison  operation 
imtil  the  earlier  of  (1)  its  designation  as 
a  compared  trade  and  the  reflection  as 
such  on  an  accepted  trade  report  or  (2) 
the  cut-off  time  for  inclusion  of 
compared  trades  on  the  SD-1  accepted 
trade  report.  All  trades  remaining 
imcompared  after  such  time  will  be 
processed  in  accordance  with  the 
provisions  of  Rule  8. 

Proposed  Rule  6,  Section  6  will 
govern  the  submission  of  cancellation 
instructions.  According  to  the  proposal, 
EMCC  will  prohibit  partial  cancellations 
and  will  not  cancel  a  compared  trade 
unless  it  receives  matching  instructions 
fi-om  the  coimterparty.  The  accepted 
trade  report  will  indicate  whether  a 
cancellation  of  a  compared  trade  has 
been  processed  by  EMCC. 

Rule  7 — Novation  and  Guaranty  of 
Obligations  and  Receive,  Deliver  and 
Settlement  Obligations 

The  proposed  rule  change  amends 
Rule  7,  Section  2  to  explicitly  state  that 
transactions  reported  as  canceled  on  an 
accepted  trade  report  will  result  in  the 
extinguishing  of  ihe  related  receive  and 
deliver  obligations  previously  created 
by  EMCC. 

Rule  8 — Settlement  Instructions  Only 
Report 

The  production  of  the  "settlement 
instructions  only  report"  by  EMCC  and 
the  effect  of  such  reports  will  remain  the 
same.  The  proposed  changes  to  Rule  8 
reflects  the  elimination  of  the  locked-in 
trade  source  and  the  offering  of 
comparison  processing  by  ^f  CC. 

Rule  15 — Ceasing  To  Act  for  a  Member; 
Rule  17 — Insolvency  of  a  Member;  and 
Addendum  B — Statement  of  Policy  With 
Respect  to  Interdealer  Broker  Required 
Fimd  Deposits 

The  language  referring  to  a  locked-in 
trade  source  is  being  eliminated,  and 
where  appropriate,  a  reference  to  service 
bureau  is  being  inserted. 

Addendtun  A — Statement  of  Policy 
Pertaining  to  Inter-Dealer  brokers  Who 
Do  Not  C^ialify  Under  the  Provisions  of 
Rule  2 

Addendum  A  has  expired  and 
therefore  is  being  eliminated. 

In  addition,  the  proposed  rule  change 
amends  footnote  6  of  Rule  4,  Section  10 
to  provide  that  the  limited  use  of 
clearing  fimd  deposits  as  collateral  for 
intraday  financing  proposes,  as 
described  in  Section  10(2)(B),  will 
expire  on  the  date  on  which  all 
members  are  netting  members.  There 
wUl  no  longer  be  a  reference  to 


expiration  on  EMCC's  first  anniversary 
as  a  registered  clearing  agency. 

EMCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  Section  17A  of  the  Act  ^° 
and  tiie  rules  and  regulations 
thereimder  because  the  ability  to  accept 
trade  data  directly  from  members  and  to 
offer  comparison  services  will  &cilitate 
the  prompt  and  accurate  clearance  and 
settlement  of  emerging  market  securities 
transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Buriden  on  Competition 

EMCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  EMCC  will  notify 
the  Commission  of  any  written 
comments  received  by  EMCC. 

m.  Date  of  EfiectlTeness  of  the 
Proposed  Role  Change  and  Ttmiiig  fiv 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act" 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that  allowing 
EMCC  to  accept  trade  data  directly  from 
mraabers  shoiild  promote  the  prompt 
and  accurate  clearance  and  settlement  of 
seauities  transactions  by  providing 
EMCC  members  with  a  choice  of  how 
they  can  best  provide  EMCC  with  trade 
data.  Also,  by  allowing  EMCC  to 
conduct  the  comparison  of  trade  data 
EMCC  will  be  better  able  to  make  sure 
that  the  comparison  of  trades  is 
conducted  timely  and  accurately. 

EMCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  notice  because  such 
approval  will  allow  EMCC  and  its 
members  to  realize  the  benefits  of 
having  EMCC  provide  the  additional 
services  as  soon  as  possible. 

IV.  Solicitation  {^Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


">15U.S.C.78q-l. 
»»15U.S.C.78«i-l(b)(3)(F). 
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aiguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
such  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  EMCC.  All  submissions  should 
refer  to  File  No.  SR-EMCC-99-2  and 
should  be  submitted  by  May  3, 1999. 
It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,i2  that  the 
proposed  rule  change  (File  No.  SR- 
EMCC-99-2)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Markat  Regulation,  pursuant  to  delegated 
authority.*' 

Maigant  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  99-9016  Filed  4-9-99;  6:45  am] 
BHJJNQ  CODE  ieie-«i-« 


SECURITIES  AND  EXCHANGE 
COMIMSSiON 

[Rel— M  Na  34-41248;  HI*  No.  SR-NASD- 
99-01] 

Self-Regulatory  Organizatlone;  Notice 
of  Rling  of  Propoeed  Rule  Change  and 
Amendment  Noa.  1  and  2  Ttieralo  by 
the  National  Aaaoclatlon  of  Securitlee 
Dealera,  Inc.;  Relating  to  the  Rling 
Feee  Under  the  Corporate  Financing 
Rule 

April  2. 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereimder.2 
notice  is  hereby  given  that  on  January 
11, 1999,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  wholly  owned  subsidiary 
NASD  RegulaUon,  Inc.  ("NASD 
Regxilation"),  filed  with  the  Seciuities 


and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  On 
March  18, 1999,  and  March  23, 1999, 
NASD  Regulation  submitted  to  the 
Commission  Amendment  Nos.  1  and  2, 
respectively,  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organiration't 
Statement  of  the  Terms  of  Sobetanoe  of 
the  PropoMd  Role  Chaiige 

NASD  Regulation  is  proposing  to 
amend  Section  6  of  Schedule  A  to  the 
NASD  By-Laws  and  NASD  Conduct 
Rule  2710  to  simplify  the  fee  structure 
for  public  ofierings  filed  under  NASD 
Conduct  Rules  2710,  2720,  and  2810. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 


Schedule  A  to  die  NASD  By-Lawi 

Assessments  and  fees  pursuant  to  the 
provisions  of  Article  VI  of  the  By-Laws 
of  the  Corporation,  shall  be  determined 
on  the  following  basis. 
Section  1-Section  5 

No  change. 

Section  6 — Fees  for  FiUng  Doomients 
Pursuant  to  the  Corporate  Financing 
Rule 

(a)  [The]  There  shall  be  a  fee  imposed 
for  the  filing  o/ initial  dociunents 
relating  to  any  offering  filed  with  the 
NASD  pursuant  to  the  Corporate 
Financing  Rule  [shall  be  accompanied 
by  a  filing  fee]  equal  to  $500  plus  .01% 
of  the  [gross  dollar  amount  of  the 
offering,]  proposed  maximum  aggregate 
offering  price  or  other  applicable  value 
of  all  securities  registered  on  an  SEC 
registration  statement  or  included  on 
any  other  type  of  offering  document 
(where  not  filed  with  the  SEC),  but  shall 
not  [to]  exceed  [a  fee  of]  $30,500.  The 
amount  of  filing  fee  may  be  rounded  to 
the  nearest  dollar. 

(b)  [Amendments]  There  shall  be  an 
additional  fee  imposed  for  the  filing  of 
any  amendment  or  other  change  to  the 


« 15  U.S.C.  78s(bK2). 
"  17  CTR  200.3O-3(a)(12). 
>  15  U.S.C  78»a>)(l). 
»17CFR240.19b-«. 


3  NASD  Regulation  filed  Amendment  No.  1  which 
superseded  the  original  rule  filing  in  its  entirety. 
See  Letter  fixjm  Joan  C.  Conley,  Secretary,  NASD 
Regulation,  to  Katherine  A.  England.  Assistant 
Director,  Market  Regulation,  Commission,  dated 
March  17, 1999;  Amendment  No.  2  also  superseded 
Amendment  No.  1  and  the  original  role  filing  in  its 
entirety.  See  Letter  bom  Joan  C.  Conley,  Secretary, 
NASD  Regulation,  to  Katherine  A.  England, 
Assistant  Director,  Market  Regulation,  Commission, 
dated  March  22, 1999. 


[initially  filed  documents  which 
increase  the  niunber  of  securities  being 
offered]  documents  initially  filed  with 
the  NASD  pursuant  to  the  Corporate 
Financing  Rule  [shall  be  accompanied 
by  an  additional  amount  of  filing  fee] 
equal  to  .01%  of  the  [per  share  offering 
price  of  the  new  or  additional  securities, 
multiplied  by  the  number  of  new  or 
additional  securities  being  offned,]  net 
increase  in  the  maximum  aggregate 
offering  price  or  other  applicable  value 
of  all  securities  registered  on  an  SEC 
registration  statement,  or  any  related 
SEC  Rule  .462(b)  registration  statement, 
or  reflected  on  any  SEC  Rule  430A 
prospectus,  or  included  on  any  other 
type  of  offering  document.  However,  the 
aggregate  of  c^  filing  fees  paid  in 
connection  with  an  SEC  registration 
statement  or  other  type  of  offering 
document  shall  not  [to]  exceed  $30,500 
[when  aggregated  with  all  fees 
previously  paid]. 

[(c)  the  provisions  of  Rule  457 
adopted  under  the  Securities  Act  of 
1933,  as  amended,  shall  govern  the 
computation  of  filing  fises  for  all 
ofiierings  filed  pursuant  to  this  Section, 
including  intrastate  ofierings,  to  the 
extent  the  terms  of  Rule  457  are  not 
inconsistent  with  this  Section.] 
Section  7-Section  15 

No  change. 
•        *        *        •        * 

2710.  Corporate  Financing  Rule — 
Underwriting  Terms  and  Arrangements 

(a)  Definitions 

For  purposes  of  this  Rule,  the 
following  terms  shall  have  the  meanings, 
stated  below.  The  definitions  in  Rule 
2720  are  incorporated  herein  by 
reference. 

[(1)  Gross  Dollar  Amount  of  the 
Offering] 

[Public  offering  price  of  all  securities 
offered  to  the  public  and  securities 
included  in  any  overallotment  option, 
the  registration  price  of  securities  to  be 
paid  to  the  underwriter  and  related 
persons,  and  the  registration  price  of 
any  securities  underlying  other 
securities;] 
(2)-(6)  renumbered  (lH5) 

(b)  Filing  Requirements 

{1H9) 
No  change. 

[(10)  Filing  Fees] 

[(A)  The  initial  documents  relating  to 
any  offering  filed  with  the  Association 
pursuant  to  this  Rule  shall  be 
accompanied  by  a  filing  fee  equal  to 
$500  plus  .01%  of  the  gross  dollar 
amount  of  the  offering,  not  to  exceed  a 
fee  of  $30,500.  The  amount  of  filing  fee 
may  be  roimded  to  the  nearest  dollar.] 
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[(B)  Amendments  to  the  initially  filed 
documents  which  increase  the  number 
of  securities  being  offered  shall  be 
accompanied  by  an  additional  amount 
of  filing  fee  equal  to  .01%  of  the  per 
share  offering  price  of  the  new  or 
additional  securities,  multiplied  by  the 
number  of  new  or  additional  securities 
being  offered,  not  to  exceed  $30,500 
when  aggregated  with  all  fees 
previously  paid.) 

((C)  The  provisions  of  SEC  Rule  457 
adopted  under  the  Securities  Act  of 
1933,  as  amended,  shall  govern  the 
computation  of  filing  fees  for  all 
offerings  filed  pursuant  to  this  Rule, 
including  intrastate  offerings,  to  the 
extent  the  terms  of  Rule  457  are  not 
inconsistent  with  subparagraph  (A),  (B) 
or  (C)  above.] 

(11)-(13)  renumbered  (10-{12) 

(c)  No  change. 

***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B,  C 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  Conduct  Rule  2710  (the 
"Corporate  Financing  rule")  requires 
that  NASD  members  file  most  proposed 
public  offerings  with  the  Corporate 
Financing  Department  ("Department") 
of  NASD  Regulation.  The  Department 
re'.iews  these  filings  in  order  to 
determine  whether  the  underwriting 
terms  and  arrangements  are  fair  and 
reasonable  pursuant  to  standards  set 
forth  in  NASD  Conduct  Rules  2710. 
2720,  and  2810  prior  to  the 
commencement  of  the  offering. 

Certain  aspects  of  the  existing  process 
by  which  Corporate  Financing  filing 
fees  (as  defined  below)  are  calculated 
create  imnecessary  inefficiencies  in  the 
handling  of  such  fees  by  NASD 
Regulation.  NASD  Regulation  is 
proposing  to  amend  its  rules,  as 
discussed  below,  to  address  these 


problems  with  respect  to  the  Corporate 
Financing  filing  fees. 

Elimination  of  Duplicate  Provision — 
Section  6  of  Schedule  A  to  the  NASD 
By-Laws  ("Section  6  of  Schedule  A") 
and  Paragraph  (b)(10)  of  Conduct  Rule 
2710  include  identical  provisions  that 
impose  a  fee  on  each  filing,  in  the 
amoimt  of  $500  plus  .01%  of  the  value 
of  securities,  with  a  maximiun  filing  fee 
limit  of  $30,500  (the  "Corporate 
Financing  filing  fee").  NASD  Regulation 
now  proposes  to  eliminate  paragraph 
(b)(10)  of  Conduct  Rule  2710  in  its 
entirety  because  it  duplicates  Section  6 
of  Schedule  A.  NASD  Regulation  further 
believes  that  Schedule  A  is  the  more 
appropriate  location  for  provisions  that 
impose  fees  on  NASD  members. 

Method  for  Submission  of  Filing 
Fees — The  language  of  Sections  6(a)  and 
6(b)  of  Schedule  A  cvurently  specify  that 
a  filing  fee  will  accompany  an  initial 
filing  and  amendments,  in  certain  cases. 
NASD  Regulation  is  proposing  to 
eliminate  this  language  so  that  it  can 
have  greater  flexibility  with  respect  to 
the  manner  in  which  filing  fees  are 
paid.'* 

Application  of  Fee  to  All  Securities  on 
Offering  Document — Currently, 
offerings  filed  with  the  Department  are 
charged  a  fee  equal  to  $500,  plus  .01% 
of  the  gross  dollar  amount  of  the 
offering,  not  to  exceed  $30,500.  The 
definition  of  the  term  "gross  dollar 
amount  of  the  offering"  in  Paragraph 
(a)(1)  of  Conduct  Rule  2710  only  allows 
NASD  Regulation  to  collect  a  fee  on  "all 
securities  offered  to  the  public."  This 
language  is  often  interpreted  by  NASD 
members  to  impose  a  fee  only  with 
respect  to  those  specific  secvuities 
currently  offered  by  the  NASD  member 
filing  a  proposed  offering,  even  when 
the  issuer  has  included  other  seciuities 
on  the  same  offering  document  for  later 
public  sale  by  the  same  or  another 
member.  Further  in  the  case  of 
securities  registered  with  the  SEC 
pursuant  to  Rule  415,  NASD  members 
have  argued  that  the  Department  should 
recalculate  the  filing  fee  each  time  a 
shelf  takedown  is  made  so  that  the 
NASD  member  is  only  responsible  for 
the  Corporiate  Financing  filing  fee  that 
relates  to  the  NASD  member's  specific 
shelf  takedown.  Such  a  piecemeal 
calculation  of  filing  fees  would  be  time- 
consiuning  and  cause  accounting 
difficulties. 


'*  NASD  Regulation  recently  deleted  Subsection 
(6)(c)  of  Schedule  A  to  the  NASD  By-Laws  and 
Subparagraph  (b)(10)(C)  of  Conduct  Rule  2710, 
which  had  mandated  that  Corporate  Financing 
filing  fees  be  paid  in  the  form  of  a  check  or  money 
order.  See  Securities  Exchange  Act  Release  No. 
40706  (November  24. 1998),  63  FR  66618 
(December  2, 1998). 


NASD  Regulation  proposes  to  amend 
Section  6(a)  to  Schedule  A  to  clarify  that 
the  Corporate  Financing  filing  fee  will 
be  calculated  on  the  proposed 
maximiun  aggregate  offering  price  (or 
other  applicable  value)  of  all  securities 
included  on  an  SEC  registration 
statement  or  any  other  type  of  offering 
document — regardless  of  whether  the 
securities  are  to  be  currently  "offered  to 
the  public."  The  term  "proposed 
maximum  aggregate  offering  price"  is 
the  same  term  used  in  the  fourth 
column  of  the  fee  table  on  the  cover  of 
SEC  registration  statement  forms  to 
identify  the  total  of  the  proposed  public 
offering  price  of  all  securities  to  be 
registered  on  that  registration  statement. 
The  inclusion  of  the  words  "other 
applicable  value"  is  intended  to  cover 
debt  securities  or  a  situation  in  which 
the  company  only  registers  a  dollar 
amount  of  securities  without  specifying 
the  type  of  security.  This  is  the  same 
value  that  would  also  be  included  imder 
the  fourth  column  of  the  fee  table  titled 
"proposed  maximum  aggregate  offering 
price"  on  the  cover  of  SEC  registration 
forms  in  the  case  where  a  debt  issue  or 
a  dollar  amount  of  securities  is  being 
registered  with  the  SEC. 

The  NASD  believes  that  this 
clarification  will  facilitate  the 
calculation  of  Corporate  Financing  filing 
fees  and  remove  issues  of  dispute  that 
currently  occur  over  whether  securities 
included  on  an  offering  document  are 
being  currently  "offered  to  the  public." 
Since  the  calculation  of  the  Corporate 
Financing  filing  fee  will  no  longer  be 
based  on  the  "gross  dollar  amount  of  the 
offering,"  this  defiinition  is  proposed  to 
be  eliminated  in  Paragraph  (a)(1)  of 
NASD  Conduct  Rule  2710. 

Calculation  of  Fee  on  Amendmenta — 
Section  6(b)  of  Schedule  A  currently 
requires  that  NASD  Regulation  collects 
an  additional  filing  fee  when  an 
amendment  to  the  offering  document 
decreases  the  number  of  securities  being 
registered,  regardless  of  whether  there  is 
any  increase  in  the  aggregate  value  of 
the  securities  that  were  included  on  the 
original  offering  document.  This 
additional  fee  is  calculated  by 
multiplying  the  number  of  additional 
securities  times  their  new  offering  price, 
and  charging  a  fee  of  .01%  of  this 
product  (with  a  limitation  of  $30,500  in 
total  fees  with  respect  to  any  offering 
filed).  When  such  an  amendment 
decreases  the  maximum  aggregate 
offering  price  for  the  whole  offering  (as 
well  as  increasing  the  number  of 
securities  offered),  the  collection  of  an 
additional  fee  by  the  Department  is  not 
always  warranted.  Conversely,  the 
Department  is  currently  prohibited  from 
collecting  an  additional  fee  when  the 
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amendment  increases  the  maximum 
aggregate  offering  piice  of  the  securities 
offered,  but  does  not  increase  the 
number  of  seciuities. 

NASD  Regulation  is  proposing  to 
amend  Section  6(b)  of  Schedule  A  to 
impose  an  additional  fee  for 
amendments  only  when  there  is  an 
increase  in  the  maximum  aggregate 
offering  price  or  other  applicable  value 
of  all  sec\mties  included  on  the  offering 
document  Thus,  an  additional  filing  fee 
would  be  imposed  in  the  amount  of 
.01%  of  the  net  increase  in  the 
maximiun  aggregate  offering  price  or 
other  applicable  value  of  all  securities 
registered  on  an  SEC  registration 
statement  or  included  on  any  other  type 
of  offering  docimient,  with  a  maximum 
of  $30,500  charged  for  any  offering. 
However,  no  refund  will  be  made  as  a 
resiilt  of  a  net  decrease  in  the  maximum 
aggregate  offering  price  or  other 
applicable  value. 

The  proposed  change  to  Section  6(b) 
of  Schedule  A  clarifies  that  NASD 
Regulation  recognizes  that  there  can  be 
a  net  increase  in  the  maximum  aggregate 
offering  price  or  other  applicable  value 
of  an  offering  registered  with  the  SEC 
through  an  amendment  to  the 
registration  statement  or  through  "any 
other  change."  The  language  also  treats 
as  an  amendment  a  net  increase  in  the 
maximiun  aggregate  offering  price  or 
other  applicable  value  that  is  reflected 
on  an  SEC  Rule  430A  prospectus  ^  or 
filed  in  a  related  registration  statement 
pursuant  to  SEC  Rule  462(b).s 

SEC  Rule  457— Section  6(c)  of 
Schedule  A  requires  that  Corporate 
Financing  filing  fees  be  computed 
according  to  S^  Rule  457,  to  the  extent 


s  SEC  Rule  430A  permits  a  legistrent  to  omit 
certain  information  from  a  prospectus  that  is  filed 
as  part  of  a  registration  statement  declared  effective 
by  the  SEC  if  the  omitted  information  is  contained 
in  a  prospectus  filed  with  the  SEC  pursuant  to  SEC 
Rule  424(b)  or  SEC  Rule  497(h)  within  15  business 
days  after  effectiveness.  If  the  omitted  information 
is  not  contained  in  a  prtispectus  filed  with  the  SEC 
within  fifteen  business  days  after  effectiveness,  it 
must  be  contained  in  an  effective  post-effective 
amendment  to  the  registration  statement.  SEC  Rule 
430A  permits  a  registrant  to  reflect  in  the 
prospectus  filed  piu^uant  to  SEC  Rule  424(b)  or 
SEC  Rule  497(h)  or  in  a  post-effective  amendment 
to  the  registration  statement  a  change  in  the  volume 
of  seciuities  offered  (if  the  total  value  of  securities 
offered  would  not  exceed  that  which  was 
registered)  or  a  change  in  the  bona  fide  estimate  of 
the  maximum  offering  price  range  if  the  changes, 
in  the  aggregate,  represent  no  more  than  a  20 
percent  change  in  the  maximum  aggregate  offering 
price  set  forth  in  the  fee  table  in  the  effective 
registration  statement 

■  SEC  Rule  462(b)  permits  a  registrant  to  file  a 
registration  statement  that  is  effective  upon  filing  if, 
among  other  things,  the  registration  statement 
registers  "additional  securities  of  the  same  class(e3) 
as  were  included  in  an  earlier  registration  statement 
for  the  same  offering  and  declared  effective  with  the 
Commiswon." 


that  SEC  Rule  457  is  not  inconsistent 
with  Section  6  of  Schedule  A. 
Originally,  the  Corporate  Financing 
fili^  fee  rule  referenced  SEC  Rule  457 
in  order  to  calculate  the  Corporate 
Financing  file  fees  in  certain  situations. 
The  amendments  proposed  herein  to  the 
Corporate  Financing  filing  fee  rule 
would  incorporate  all  necessary 
concepts  for  the  calculation  of  such 
filing  fees.  Therefore,  NASD  Regulation 
proposes  to  eliminate  Section  6(c),  as 
the  reference  to  SEC  Rule  457  is  no 
longer  necessary. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(5) '  of 
the  Act,  which  requires  that  the  rules  of 
a  national  securities  association  provide 
for  the  equitable  allocation  of  reasonable 
dues,  fee,  and  other  charges  among 
members.  NASD  Regulation  believes 
that  the  proposed  nile  change  provides 
for  the  equitable  allocation  of  the  fees 
paid  by  members  in  connection  with  the 
submission  of  proposed  public  offerings 
to  the  Department  for  review 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ihe  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
soUcited  nor  received. 

m.  Date  of  EflEectiTeiiess  of  die 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  die  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Conmiission 
wiU: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SodUtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  date,  views,  and 


arguments  concerning  the  foregoing 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary,  ' 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Clopies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjring  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  No.  SR- 
NASD-99-01  and  should  be  submitted 
by  May  3, 1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[PR  Doc.  99-9009  Filed  4-9-99;  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Heleass  No.  34--41242;  Hte  No.  Sft-OCC- 
98-04] 

Setf-Regulatoiy  Organizations;  The 
Optiona  Ctoarkig  Corporation;  NoHca 
of  Rling  and  Ordar  Granting 
Accelaratad  Approval  of  a  Propoaad 
Rule  Change  Concerning  Required 
Clearing  Fund  ContrRMitiona 

April  1, 1999. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
April  13, 1998,  The  Options  Clearing 
corporation  ("OCCC")  filed  with  the 
Securities  and  Exchange  Commission 
("(Commission")  and  on  March  22, 1999, 
amended  the  proposed  rule  change  (File 
No.  SR-OCC-98-04)  as  described  in 
Items  I  and  II  below,  which  items  have 
been  prepared  primarily  by  CXX.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposal. 


'15U.S.C78o-3(bM5). 


•  17  CFR  2O0.3O-3(aKl2). 
«15U.S.C78a(bKl). 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Under  the  proposed  rule  change,  OCC 
will  revise  clearing  members'  required 
clearing  fund  contributions  so  that  each 
clearing  member  will  not  be  required  to 
contribute  a  proportionate  share  of  an 
amount  equal  to  5  percent  of  the  average 
daily  aggregate  margin  requirement  of 
all  clearing  members  with  a  sliding 
scale  calciilation  of  up  to  7  percent  if 
the  amount  of  the  clearing  fund  falls 
below  $1  billion. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

As  part  of  OCC's  risk  reduction 
system,  the  clearing  fund  is  designed  to 
provide  a  third  line  of  defense  in  the 
event  of  a  clearing  member  default  to 
enhance  OCC's  capacity  to  perform  its 
guarantee  function.  OCC's  first  two  lines 
of  defense  are  (1)  the  credit  worthiness 
of  each  clearing  member  and  (2)  each 
clearing  member's  margin  deposits.  If  a 
clearing  member  becomes  insolvent  and 
its  margin  deposits  are  inadequate  or  are 
not  immediately  available,  the  clearing 
fund  provides  OCC  with  a  pool  of 
highly  liquid  assets  that  are 
immediately  available. 

The  clearing  fund  mutualizes  among 
all  of  OCC's  clearing  members  the  risk 
of  default  of  an  individual  clearing 
member.  OCC's  total  clearing  fund  is 
comprised  of  two  fund  pools,  the  equity 
clearing  fund  and  the  non-equity  . 
clearing  fund.  Currently,  each  clearing 
member's  required  contribution  to  the 
clearing  fund  is  its  proportionate  share 
of  an  amoimt  equal  to  7  percent  of  the 
average  daily  aggregate  margin 
requirement  for  equity  options  and  for 
non-equity  options.  ^  Each  clearing 


member  is  subject  to  a  minimum 
contribution  of  $75,000  for  the  equity 
clearing  fund  if  it  is  approved  to  clear 
equity  options  and  $75,000  for  the  non- 
equity clearing  fund  if  it  is  approved  to 
clear  non-equity  options.  Shoidd  these 
pools  of  assets  ever  be  depleted,  each 
clearing  member  is  obligated  to  provide 
a  second  contribution  equal  to  its 
original  contribution  prior  to  being  able 
to  withdraw  from  OCC  membership. 

Under  Article  Vm  of  its  by-laws,  OCC 
may  use  the  clearing  fund  to  cover 
various  contingencies  which  include 
compensation  for  losses  suffered  by 
OCC  as  a  result  of  the  failure  of  a 
clearing  member  or  a  bank  to  perform  its 
obligations  to  OCC.  OCC's  clearing  fund 
currentiy  contains  over  $1  billion.  OCC 
has  studied  the  adequacy  of  its  clearing 
fund  and  believes  that  the  size  of  its 
clearing  fund  is  excessive  with  respect 
to  its  potential  exposure.  Among  other 
things,  OCC's  analysis  of  the  clearing 
fund's  adequacy  included  an  assessment 
of  the  clearing  fun's  ability  to  cover 
OCC's  exposure  resulting  from  (1)  the 
default  of  a  clearing  member  during 
volatile  market  conditions  and  (2)  a 
delay  or  failure  of  a  letter  of  credit  bank 
to  meet  its  obligation  to  OCC  in 
connection  with  the  default  of  a  clearing 
r  -mber. 

After  careful  and  deliberate 
discussions,  OCC  and  its  Board  of 
Directors  have  determined  that  a  more 
prudent  level  of  the  clearing  fund  may 
be  achieved  by  reducing  the  overall 
fund  size  calculation  bora  the  ciurent  7 
percent  of  average  aggregate  daily 
margin  requirement  to  5  percent  of 
average  aggregate  daily  margin 
requirement.  However,  OCC  will  apply 
a  sliding  scale  calculation  if  the  5 
percent  contributions  level  produces  a 
clearing  fund  of  less  than  $1  billion. 

Specifically,  the  proposed  rule  change 
wiU  amend  Interpretation  .01  to  OCC 
Rule  1001  to  provide  that  each  clearing 
member's  contribution  to  the  clearing 
fund  will  be  not  less  than  5  percent  and 
not  greater  than  7  percent  of  its  average 
daily  aggregate  margin  requirement.* 
Interpretation  .01  will  also  provide  that 
if  the  5  percent  contribution  level 
produces  a  clearing  fund  of  less  than  $1 
billion  that  contribution  level  will  be 
increased  until  either  (a)  The  clearing 


'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  OOC. 

^  A  clearing  member's  proportionate  share  is  the 
percentage  based  on  the  clearing  member's  average 
daily  open  long  and  short  positions  during  the 


month  compared  to  the  average  daily  open  long  and 
short  positions  held  by  all  clearing  members  during 
the  same  month. 

*  OCC  Rule  1001,  which  is  not  being  amended, 
states  that  each  clearing  member's  contribution 
shall  be  the  greater  of  (1)  $75,000  or  (2)  the  clearing 
member's  proportionate  share  of  5  percent,  or  such 
greater  percentage  as  OCC's  board  may  prescribe,  of 
the  average  daily  aggregate  margin  requirement. 


fund  reaches  $1  billion  or  (b)  the 
contribution  level  reaches  7  percent. 

OCC  believes  that  the  proposed  nUe 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act  ^ 
and  the  rules  and  regulations 
thereimder  because  it  reduces  clearing 
members'  required  clearing  fund 
contributions  to  a  more  efficient  and 
prudent  level  while  not  adversely 
affecting  OCC's  ability  to  effectively 
manage  its  risks. 

B.  Self-Regulatory  Organization's 
Statement  oh  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3){F)  of  the  Act^ 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  and  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  OCC's  obligations  under 
Section  17A(b)(3)(F)  because  while  it 
reduces  the  size  of  OCC's  clearing  fund 
by  allowing  OCC  to  lower  its  clearing 
members'  required  contributions,  it  still 
requires  OCC  to  maintain  a  clearing 
fimd  which  should  be  sufficient  to  cover 
OCC's  exposiire  to  a  defaidting  clearing 
member  or  to  a  defaulting  bank  that  has 
issued  a  letter  of  credit  to  a  defaulting 
clearing  member. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the 
publication  of  notice  of  the  filing. 
Approving  prior  to  the  thirtieth  day 
after  publication  of  notice  will  permit 
OCC  to  use  the  new  clearing  fund 
contribution  requirements  for  its  April 
calculation. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 


S15U.S.C.  78q-l. 
•15U.S.C.  78<j-l(b)(3)(F). 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secimties  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  £rom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  file  number  SR-OCC-98-04 
and  should  be  submitted  by  May  3, 
1999. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,''  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-98-04)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.8 

Margaret  H.  McFarland, 

Deputy  SecretaiY. 

[FR  Doc.  99-9013  Filed  4-9-99;  8:45  am] 

BUJJN6  CODE  niO-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41251;  Hie  No.  SR-SCCF- 
98-06] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Rling  and  immediate 
EffecUveness  of  a  Proposed  Rule 
Change  Reducing  Certain  Trade 
Recording  Fees 

April  5. 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
December  31, 1998,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  items 
have  been  prepared  primarily  by  SCCP. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 


proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

SCCP  proposes  permanent 
implementation  of  a  reduction  in 
SCCP's  fee  schedule  for  trade  recording 
fees  for  trades  that  match  with  PACE 
orders.* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change.  'The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
SCCP  has  prepared  siunmaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

SCCP  proposes  permanent 
implementation  of  its  program  that 
reduced  SCCP's  trade  recording  fees  for 
trades  that  match  with  PACE  orders. 
SCCP  began  providing  reduced 
recording  fees  for  trades  that  match  with 
PACE  for  trades  settling  January  2, 1998, 
through  April  30, 1998."  Subsequently, 
the  pilot  program  has  been  extended 
through  December  31, 1999.^ 

Prior  to  the  implementation  of  the 
pilot  program,  SCCP  charged  a  trade 
recording  fee  of  $.47  per  side  for  regular 
trades.  SCCP  is  not  bifurcating  the 
category  of  trade  recording  fees  for 
regular  trades  into  trades  not  matching 
with  PACE  orders  and  trades  matching 
with  PACE  orders.  The  trade  recording 
fees  for  trades  not  matching  with  PACE 
orders  remains  $.47  per  side.  SCCP's 
trade  recording  fees  for  trades  matching 
with  PACE  orders  are  now  (i)  $.27  per 
side  for  the  first  2,500  trades  per  month 
and  (ii)  $.10  per  side  for  trades  in  excess 
of  2,500  per  month. 

SCCP  believes  that  the  trade  recording 
fee  reduction  is  equitable  and 
reasonable.  SCCP  states  that  the  PACE 


715U.S.C78s(b)(2). 

•  17  CFR  200.30-3(a)(12). 

115  U.S.a  788(b)(1). 


2  PACE,  an  acronym  for  the  Philadelphia  Stock 
Exchange  Automated  Communication  and 
Execution  System,  is  a  real  time  order  routing  and 
execution  system. 

3  The  Commission  has  modified  parts  of  these 
statements. 

*  Securities  Exchange  Act  Release  No.  39630 
(February  9. 1998),  63  FR  7848. 

s  Securities  Exchange  Act  Release  Nos.  39948 
(May  4, 1998),  63  FR  25538,  40274  ()uly  22,  1998), 
63  FR  40578  and  40885  Uanuary  5. 1999),  64  FR 
1851. 


System  provides  participants  and  their 
customers  with  automated  order  entry, 
execution,  and  processing.  One  of  the 
benefits  of  small  order  entry  systems, 
such  as  PA(!]E,  is  that  customers  pay 
lower  fees  for  the  use  of  PACE  as 
opposed  to  manual  order  entry.  S(XP 
further  states  that  another  benefit  of 
PACIE  is  the  increased  efficiency 
associated  with  automated  order 
processing.  In  fact,  lower  fees  generally 
recognize  the  reduction  of  participant 
and  exchange  personnel  involved  in 
PACE  transactions.  Therefore,  reducing 
the  total  cost  of  exchange  trading,  in  an 
eqtiitable  feshion,  should  encourage 
additional  PAC£  business,  which  in 
turn,  extends  the  many  benefits  of  PACE 
to  additional  customers. 

S(XP  notes  that  trades  matching  with 
PACE  trades  require  that  SCCP  expend 
fewer  technological  and  manual 
resoiurces  to  accept  and  record  than  if 
the  trades  arrived  at  SCCP  fitjm  a  source 
other  than  PACE.  SCCP  receives 
information  on  trades  from  many 
different  sources  and  then  processes  this 
trade  information  for  its  participants. 
These  trades  take  place  on  a  number  of 
difierent  platforms.  For  example,  SCCP 
clears  trades  executed  on  the  PACE 
system,  the  Intermarket  Trading  System 
("ITS"),  and  fitjm  the  Securities 
Industry  Automation  Corporation 
("SIAC")  over-the-counter  system.  In 
all,  SCCP  receives  and  records  trades 
from  approximately  twelve  different 
sources.  All  of  these  sources,  except 
trades  executed  over  PACE,  require 
SCCP  to  expend  additional 
technolj^cal  and  manual  resources  to 
process  these  trades. 

Trades  executed  over  PACE  are 
received  by  SCCP  from  the  PHLX.  PACE 
trades  received  from  the  PHLX  are 
already  in  a  format  that  SCCT  systems 
can  read  and  process  without  further 
technological  and  manual  manipulation. 
Trades  executed  and  received  from 
another  source  require  SCCP  to  create 
and  inter&ce,  create  additional 
programming  to  transform  the  data 
received  into  a  source  that  SCCP 
systems  can  process,  and  potentially 
require  SCCP  personnel  to  enter  trades 
manually  from  hand  written  tickets.  In 
other  words,  SCCP  states  that  it  must 
expend  additionally  resoiut:es  to 
transform  the  data  it  receives  from  non- 
PACH  sources  in  a  format  comparable  to 
PACE  data  received  from  PHLX. 
Therefore,  SCCP  believes  that  a 
reduction  in  fees  for  trades  that  match 
with  PACIE  orders  recognizes  the 
reduced  resources  needed  by  SC!CP  to 
process  and  record  these  trades. 

For  these  reasons,  SCCP  believes  that 
the  proposed  rule  change  is  consistent 
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with  Section  17A(b)(3)(D)  of  the  Act.e 
which  requires  that  the  niles  of  a 
registered  clearing  agency  provide  for 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  for  services 
which  it  provides  to  its  participants. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EffectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  SCCP,  it  has 
become  effective  pursuant  to  Section 
19(b){3)(A)(ii)  of  the  Act  ^  and  Rule  19b- 
4(f)(2)  thereunder.^  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiiments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 


"'15U.S.C78q-l(b)(3)(D). 
'  15  U.S.C  78s(b)(3)(A)(ii). 
■  17  CTR  240.19b-4(f)(2). 


inspection  and  copying  at  SCCP.  All 
submissions  should  refer  to  the  File  No. 
SR-SCCP-98-06  and  should  be 
submitted  by  May  3, 1999. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  99-9015  Filed  4-9-99;  8:45  am] 

BILUNG  CODE  8010-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/D-138] 

WTO  Dispute  Settlement  Proceeding 
Regarding  U.S.  Countervailing  Duties 
on  Certain  Hot-Roiled  Lead  and 
Bismuth  CartXMi  Steel  Products 
Originating  in  the  United  Kingdom 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Ndtice;  request  for  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  ("USTR")  is 
providing  notice  of  the  request  for  the 
establishment  of  a  dispute  settlement 
panel  under  the  Marrakesh  Agreement 
Establishing  the  World  Trade 
Organization  ("WTO"),  by  the  European 
Communities  ("EC")  to  examine  the 
imposition  by  the  United  States  of 
countervailing  duties  on  hot-rolled  lead 
and  bismuth  carbon  steel  products 
("leaded  bar")  fi-om  the  United 
Kingdom.  In  this  dispute,  the  EC  alleges 
that  such  imposition  of  countervailing 
duties  is  inconsistent  with  obligations  of 
the  United  States  under  the  WTO 
Agreement  of  Subsidies  and 
Coimtervailing  measures  ("SMC 
Agreement").  The  USTR  invites  written 
comments  from  the  public  concerning 
the  issues  raised  in  this  dispute. 
DATES:  Although  USTR  wiU  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  by  May 
21, 1999,  to  be  assured  of  timely 
consideration  by  the  USTR  in  preparing 
its  first  written  submission  to  the  panel. 

ADDRESSES:  Comments  may  be 
submitted  to  Sandy  McKirizy,  Litigation 
Assistant,  Office  of  Monitoring  and 
Enforcement,  Room  122,  Attn:  Leaded 
Bar  Dispute,  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street,  NW., 
Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Hunter,  Office  of  the  General 
Counsel,  (202)  395-3582. 


•  17  CFR  200.3O-3(a)(12). 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  127(b)(1)  of  the  Uruguay 
Round  Agreements  Act  ("URAA")  (19 
U.S.C.  3637(b)(1)).  the  USTR  is 
providing  notice  that  on  January  14, 
1999,  the  EC  submitted  a  request  for  the 
establishment  of  a  WTO  dispute 
settlement  panel  to  examine  the 
imposition  by  the  United  States  of 
coimtervailing  duties  on  leaded  bar 
originating  in  the  United  Kingdom.  On 
January  22, 1999,  the  EC  submitted  a 
revision  of  its  request.  The  WTO 
Dispute  Settlement  Body  established  a 
panel  for  this  purpose  on  February  17. 

Major  Issues  Raised  and  Legal  Basis  of 
Complaint 

In  its  request  for  the  establishment  of 
a  panel,  as  revised,  the  EC  alleges  the 
following: 

The  US  refuses  to  take  account  of  the 
privatisation  or  change  of  ownership  of  the 
body  receiving  a  subsidy,  even,  if  at  a  full 
market  price,  and  to  consider  whether  the 
subsidy  still  provides  a  benefit  when 
assessing  or  reassessing,  the  countervailable 
subsidy.  Instead  the  US  considers  that  the 
subsidy  "travels  with"  the  assets  when  they 
are  transferred.  The  US  allocates  the  amount 
of  the  subsidy  to  the  new  owners  of  the  assets 
according  to  a  methodology  which  has  no 
rational  basis  and  has  never  been  explained 
or  justified  in  the  determinations. 

In  particular,  no  attempt  has  ever  been 
made  in  the  final  determinations  to  justify  or 
rationlise  what  benefits  continue  to  result 
from  subsidies  following  privatisation  or  sale 
of  assets  at  fair  market  prices.  The  US 
methodology  relied  entirely  on  the 
presumption  (based  mostly  on  pre-WTO 
legislation  and  practice)  that  benefits  from 
prior  subsidies  pass-through  without  the 
need  to  show  that  a  benefit  continues  to  be 
conferred  as  mandated  by  the  [SCM 
Agreement). 

The  EC  alleges  that  the  imposition  of 
countervailing  duties  in  the 
circumstances  described  above 
constitutes  a  violation  of  Articles  1.1(b), 
10, 14,  and  19.4  of  the  SCM  Agreement. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  this  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies  to  Sandy 
McKinzy  at  the  address  provided  above. 
A  person  requesting  that  information 
contained  in  a  comment  submitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify  that 
such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitting  person.  Confidential 
business  information  must  be  clearly 
marked  "BUSINESS  CONFIDENTL\L" 
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in  a  contrasting  color  ink  at  the  top  of 
each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  the  USTR  to  be 
confidential  in  accordance  with  section 
135(g)(2)  of  the  Trade  Act  of  1974  (19 
U.S.C.  2155(g)(2)).  If  the  submitting 
person  beUeves  that  information  or 
advice  may  qualify  as  such,  the 
submitting  person — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  the  USTR 
will  maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101,  Office-of  the  United  States 
Trade  Representative,  600  17th  Street, 
N.W.,  Washington,  D.C.  20508.  The 
public  file  will  include  a  listing  of  any 
comments  received  by  the  USTR  from 
the  public  with  respect  to  the 
proceeding;  the  U.S.  submissions  to  the 
panel  in  the  proceeding,  the 
submissions,  or  non-confidential 
simunaries  of  submissions,  to  the  panel 
received  from  other  parties  in  the 
dispute,  as  well  as  the  report  of  the 
dispute  settlement  panel,  and,  if 
applicable,  the  report  of  the  Appellate 
Body.  An  appointment  to  review  the 
public  file  (Docket  WTO/D-138)  may  be 
made  by  calling  Brenda  Webb,  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  9:30  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday. 
A.  Jane  Bradley, 

Assistant  U.S.  Trade  Representative  for 
Monitoring  and  Enforcement. 
(FR  Doc.  99-9067  Filed  4-9-99;  8:45  am) 
BIUJNG  COOE  3190-01-H 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
RIed  During  the  Week  Ending  April  2, 
1999 

The  folloMdng  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  OST-99-5457 
Date  Filed:  March  29, 1999 


Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC12  NMS-AFR  0061  dated  25 
February  1999  (Mail  Vote  992) 
Mid  Atlantic- Afiica  Resolution  rl-rll 
PTC12  NMS-AFR  0063  dated  23 
March  1999  adopting  (Mail  Vote 
992) 
PTC12  NMS-AFR  0060  dated  16 

February  1999 
South  Atlantic-Africa  Resolutions  rl- 

rl6 
Minutes— PTCl  2  NMS-AFR  0062 
dated  16  February  1999  filed  with 
Docket  OST-99-5192 
Tables— PTC12  NMS-AFR  FARES 

0042  dated  26  February  1999 
PTC12  NMS-AFR  FARES  0043  dated 
9  March  1999— Technical 
Correction 
PTC12  NMS-AFR  FARES  0044  dated 

23  March  1999 
Intended  Effective  Date:  1  May  1999. 
Docket  Number:  OST-99-5478 
Date  Filed:  April  1, 1999 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC23  EUR-SASC  0045  dated  March 

19, 1999 
Europe-South  Asian  Subcontinent 

Resolution  rl-rl8 
Minutes— PTC23  EUR-SASC  0046 

dated  March  23, 1999 
Tables— PTC2  3  EUR-SASC  Fares  0015 

dated  23  March  1999 
Intended  effective  date:  July  1, 1999. 
Dorothy  W.  Walker, 
Federal  Register  Liaison . 
[FR  Doc.  99-9068  Filed  4-9-99;  8:45  am) 

BILUNG  COOE  4010-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Amtralc  Reform  Council;  Notice  of 
Meeting 

AGENCY:  Amtrak  Reform  Council. 
ACTION:  Notice  of  meeting. 

SUMMARY:  As  provided  in  Section  203  of 
the  Amtrak  Reform  and  Accountability 
Act  of  1997,  the  Amtrak  Reform  Council 
(ARC)  gives  notice  of  a  meeting  of  the 
Council.  The  Council  seeks  comments 
from  state  transportation  officials  and 
rail  freight  operators  concerning  tne 
current  and  future  operation  of  intercity 
rail  services  over  the  Northeast  Corridor 
(Washington,  D.C. — Boston,  MA). 
Opportunity  for  public  comment  will  be 
provided.  The  Council  will  also  take  up 
such  additional  matters  as  the  Council 
or  its  members  deem  appropriate. 
DATES:  The  meeting  is  scheduled  from 
9:30  a.m.  to  4:30  p.m.,  on  Monday,  April 
26, 1999. 


ADDRESSES:  The  meeting  will  be  held  in 
the  Hancock  Room  of  the  Holiday  Inn, 
Independence  Plaza,  4th  &  Arch  Streets, 
Philadelphia,  PA  (215-923-8660).  The 
meeting  is  open  to  the  public  on  a  first- 
come,  first-serve  basis.  Portions  of  the 
meeting  may  be  closed  to  the  public  at 
the  discretion  of  the  Council,  if 
proprietary  information  is  to  be 
discussed.  Persons  wishing  to  appear 
before  the  Council  must  advise  the 
Executive  Director  by  COB,  April  21, 
1999,  by  contacting  the  person  listed 
below.  Persons  in  need  of  special 
arrangements  should  contact  the  person 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deirdre  O'SulIivan,  Amtrak  Reform 
Council,  Room  7105,  JM-ARC,  400 
Seventh  Street,  S.W.,  Washington.  D.C. 
20590,  or  by  telephone  at  (202)  366- 
0591;  FAX:  202-493-2061. 
SUPPLEMENTARY  INFORMATION:  The  ARC 
was  created  by  the  Amtrak  Reform  and 
Accountability  Act  of  1997  (ARAA),  as 
an  independent  commission,  to  evaluate 
Amtrak's  performance,  and  make 
recommendations  to  Amtrak  for 
achieving  further  cost  containment, 
productivity  improvements,  and 
financial  reforms.  In  addition,  the 
ARAA  requires:  that  the  ARC  monitor 
cost  savings  resulting  from  work  rules 
established  under  new  agreements 
between  Amtrak  and  its  labor  unions; 
that  the  ARC  provide  an  annual  report 
to  Congress  that  includes  an  assessment 
of  Amtrak's  progress  on  the  resolution 
of  productivity  issues;  and  that  after  two 
years  the  ARC  begin  to  make  findings  on 
whelUier  Amtrak  can  meet  certain 
financial  goals  and,  if  not,  to  notify  the 
President  and  the  Congress. 

The  ARAA  provides  that  the  ARC 
consist  of  eleven  members,  including 
the  Secretary  of  Transportation  and  ten 
others  nominated  by  the  President  or 
Congressional  leaders.  Each  member  is 
to  serve  a  five  year  term. 

Issued  in  Washington,  D.C,  on  April  7, 
1999. 

Thomas  A.  Till, 
Executive  Director. 
(FR  Doc.  99-9045  Filed  4-9-99;  8:45  am) 

BIUJNG  COOE  491(Mie-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG-1999-5510] 

Commercial  Fishing  Industry  Vessel 
Advisory  Committee 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  meeting;  change  of 
location. 
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summary:  The  location  of  the 
Commercial  Fishing  Industry  Vessel 
Advisory  Committee  (CFTVAC)  meeting, 
on  Wednesday,  April  14,  1999,  from 
8:30  a.m.  to  4:30  p.m.,  and  Thursday, 
April  15, 1999,  from  8:30  a.m.  to  4:30 
p.m.,  has  been  changed.  The  meeting 
has  been  moved  from  the  Coast  Guard 
National  Pollution  Funds  Center,  4200 
Wilson  Blvd.,  Suite  1000,  Arlington,  VA 
to  Coast  Guard  Headquarters,  2100  2nd 
Street.  SW,  Room  2415,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contract 
Commander  Mark  A.  Prescott,  Executive 
Director  of  CFIVAC,  or  Lieutenant 
Commander  Randy  Clark,  Assistant  to 
the  Executive  Director,  telephone  202- 
267-1181,  fax  202-267-4570. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  imder  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2. 

Dated:  April  6, 1999. 
Howard  L.  Hinw, 

Acting  Director  of  Standards,  Marine  Safety 

and  Environmental  Protection. 

(FR  Doc.  99-9070  Filed  4-»-99;  8:45  am] 

BILLWQ  COOE  4910-15-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCQ-1 999-6479] 

Towing  Sataty  Advisory  Committee 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

summary:  The  Towing  Safety  Advisory 
Committee  (TSAC)  and  its  working 
groups  will  meet  to  discuss  various 
issues  relating  to  shallow-draft  inland 
and  coastal  waterway  navigation  and 
towing  safety.  All  meetings  are  open  to 
the  public. 

DATES:  TSAC  will  meet  on  Thursday, 
April  29,  1999,  from  8  a.m.  to  12:30  p.m. 
TSAC  working  groups  will  meet  on 
Wednesday,  April  28, 1999,  from  8  a.m. 
to  3:30  p.m.  These  meetings  may  close 
early  if  all  business  is  finished.  Written 
material  and  requests  to  make  oral 
presentations  shoiild  reach  the  Coast 
Guard  on  or  before  April  19, 1999. 
Requests  to  have  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee  or  working  group  should 
reach  the  Coast  Guard  on  or  before  April 
12, 1999. 

ADDRESSES:  TSAC  will  meet  in  room 
2415,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington, 
DC.  Working  group  meetings  will  be 
held  in  the  same  room.  Send  written 


material  and  requests  to  make  oral 
presentations  to  Lieutenant  Lionel  Mew, 
Commandant  (G-MSO-1),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW..  Washington,  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  this  notice,  contact 
Lieutenant  Lionel  Mew,  Assistant 
Executive  Director  of  TSAC,  telephone 
202-267-0218,  fax  202-267-4570. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agendas  of  Meetings 

Towing  Safety  Advisory  Committee 
(TSAC)  and  working  group  meetings. 
The  agendas  tentatively  include  the 
following: 

(1)  Introduction  of  the  new  Chairman. 

(2)  Report  of  the  Voyage  Planning 
Working  Group. 

(3)  Progress  report  from  the  Electronic 
Charting  Working  Group. 

(4)  Progress  report  from  the  Tug 
Assistance  and  Remote  Anchor 
Retrieval  Working  Group. 

(5)  Report  of  the  Communications 
Working  Group. 

(6)  Progress  Report  from  the  Casualty  • 
Analysis  Working  Group. 

(7)  Discussion  of  the  Final  Rule  on 
Licensing  and  Manning  for  Officers  of 
Uninspected  Towing  Vessels. 

(8)  Status  update  on  the  National 
Marine  Safety  Incident  Reporting 
System. 

(9)  Presentation  by  working  groups  of 
their  accomplishments  and  further 
plans. 

Procedural 

Both  meetings  are  open  to  the  public. 
Please  note  that  the  meetings  may  close 
early  if  all  business  is  finished.  At  the 
Chairs'  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meetings.  If  you  would  like 
to  make  an  oral  presentation  at  a 
meeting,  please  notify  the  Assistant 
Executive  Director  no  later  than  April 
19, 1999.  Written  material  for 
distribution  at  a  meeting  should  reach 
the  Coast  Guard  no  later  than  April  19, 
1999.  If  you  would  like  a  copy  of  your 
material  distributed  to  each  member  of 
the  committee  or  subcommittee  in 
advance  of  a  meeting,  please  submit  25 
copies  to  the  Assistant  Executive 
Director  no  later  than  April  12, 1999. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  fecilities  or 
services  for  individuals  with  disabilities 


or  to  request  special  assistance  at  the 
meetings,  contact  the  Assistant 
Executive  Director  as  soon  as  possible. 

Dated:  April  5, 1999. 
Howard  L.  Hime, 

Acting  Director  of  Standards,  Marine  Safety 

and  Environmental  Protection. 

(FR  Doc.  99-9071  Filed  4-9-99;  8:45  am] 

BILUNa  CODE  4nO-1S-M 


NATIONAL  HIGHWAY  TRAFFIC 
SAFETY  ADMINISTRATION 

[Doclut  No.  NHTSA-9»-5465] 

Reports,  Fonns,  and  Rscordkeeping 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  die 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  procedures  established 
by  the  Paperwork  Reduction  Act  of 
1995,  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
comment  on  proposed  collections  of 
information,  including  extensions  and 
reinstatement  of  previously  approved 
collections. 

This  document  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  Jime  11, 1999. 
ADDRESSES:  Comments  must  refer  to  the 
docket  notice  nimibers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Management,  Room 
PL-401,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  by 
referencing  its  OMB  clearance  Number. 
It  is  requested,  but  not  required,  that  2 
copies  of  the  comment  be  provided.  The 
Docket  Section  is  open  on  weekdays 
from  10  a.m.  to  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  request  for 
collection  of  information  may  be 
obtained  at  no  charge  from  Ms.  Jennifer 
Higley,  NHTSA,  400  Seventh  Street, 
SW,  Room  5238,  NSC-01, Washington. 
DC  20590.  Ms.  Higley's  telephone 
nimiber  is  (202)  366-0743.  Please 
identify  the  relevant  collection  of 
information  by  referring  to  its  OMB 
Control  Nimiber. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
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collection  of  information  to  0MB  for 
approval,  it  must  first  publish  a 
document  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document.  Under  OMB's 
regulation  at  5  CFR  1320.8(d),  an  agency 
must  ask  for  public  comment  on  the 
following: 

(i)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  now  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(iv)  how  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  for  public 
comments  on  the  following  proposed 
collections  of  information: 

(1)  Title:  23  CFR  Parts  1210  for 
Certification  Requirements  for  State 
Laws  Concerning  Intoxicated  Minor  Age 
Drivers. 

OMB  Control  Number:  2127-0582. 

Affected  Public:  State  Government. 

/&8tract:  The  National  Highway 
System  Designation  (NHS)  Act  of  1995, 
Pub.  L.  104-59,  was  signed  into  law  on 
November  28, 1995.  Section  320  of  the 
Act  established  a  new  section  161  of 
Title  23,  United  States  Code  (Section 
161),  wiiich  requires  the  withholding  of 
certain  Federal-aid  highway  funds  firam 
States  that  do  not  enact  and  enforce 
"zero  tolerance"  laws.  States  must 
certify  that  they  comply  with  section 
161  which  provides  that  these  "zero 
tolerance"  laws  must  consider  an 
individual  under  the  age  of  21  who  has 
a  blood  alcohol  concentration  of  0.02 
percent  or  greater  while  operating  a 
motor  vehicle  in  the  State,  to  be  driving 
while  intoxicated  or  driving  imder  the 
influence  of  alcohol. 

The  requirements  in  the  final  rule 
(issued  October  25, 1996),  that  States 
certify  that  they  conform  to  the  statutory 
requirements  to  avoid  the  withholding 
of  Federal-aid  highway  funds,  are 
considered  to  be  informatioD  collection 
reqiiirements  as  that  term  is  defined  by 


the  Office  of  Management  and  Budget 
(OMB)  in  5  CFR  part  1320.  The  annual 
burden  in  FY  1999  and  beyond  is 
expected  to  be  very  low  (probably  zero 
hours)  since  the  one-time  reporting  and 
recordkeeping  requirements  associated 
with  this  rule  were  already  met  by  all 
States  prior  to  the  October  1, 1998, 
deadline  for  withholding  funds. 
However,  in  the  future,  a  State  must 
meet  these  reporting  reqviirements  again 
if  the  State's  zero  tolerance  law  changes. 
Therefore,  the  Agency  is  now  requesting 
comments  on  an  extension  of  these 
reporting  and  recordkeeping 
requirements  in  order  to  keep  them  in 
e^ct  beyond  September  30, 1999,  the 
current  expiration  date. 

Estimated  Annual  Burden:  0  hoiirs  (if 
no  State  law  changes)  to  52  hours 
(mwYifniiin  burden  if  all  State  laws 
change). 

Number  of  Respondents:  52. 

Adelfl  DBiby, 

Associate  Administrator  for  State  and 
Community  Senices. 
(FR  Doc.  99-9069  Filed  4-9-99;  8:45  am) 
MUJNQ  CODE  4aiO-SI-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  SalMy 
AdniMatraUon 

[Dodnt  No.  NHTSA  99-6476;  Notioe  1] 

Electric  Vehlelea  Intamattonal; 
AppUcatfon  for  Temporary  Exemption 
From  Federal  Motor  Vehicle  Sataty 
Standard  No.  121 

We  are  asking  comments  from  the 
public  on  the  application  by  Electric 
Vehicles  International  LLC  ("EVI")  of 
Anderson,  Indiana,  to  be  exempted  from 
portions  of  Federal  Motor  Vehicle  Safety 
Standard  No.  121,  Air  Brake  Systems. 
The  statutory  basis  for  this  request  is 
that  "compliance  would  cause 
substantial  economic  hardship  to  a 
manufacturer  that  has  tried  in  good  faith 
to  comply  with  the  standard."  49  U.S.C. 
30113. 

We  are  publishing  this  notice  of 
receipt  of  the  application  in  accordance 
with  our  regulations  on  temporary 
exemptions.  This  action  does  not 
represent  any  judgment  by  us  about  the 
merits  of  the  application. 

The  discussion  below  is  based  on 
information  that  EVI  provided  in  its 
application. 

Why  EVI  Needs  an  Exemption 

EVI  is  requesting  an  exemption  for 
three  years.  In  August  1997,  EVI  was 
organized  as  a  corporation,  acquiring 
some  of  the  assets  of  Specialty  Vehicle 
Mfg.  Corp.  of  California,  a  manufacturer 
of  buses  and  trolleys  for  use  in  transit 


and  shuttle  service.  EVI's  goal  is  to  turn 
the  operation  into  "a  first  class  bus 
company."  It  estimated  its  projected 
start-up  costs  at  $4,000,000,  and  has 
raised  $3,000,000  through  a  private 
placeiuent  offering. 

Effective  with  vehicles  manufoctured 
on  or  after  March  1, 1998,  S5. 1.6.1(a)  of 
Standard  No.  121  requires  each  single 
unit  vehicle  including  buses  to  be 
equipped  with  an  antilock  brake  system. 
EVI's  product  line  consists  of  battery- 
powered  and  hybrid  electric  buses  and 
trolleys,  primarily  used  by  transit 
agencies.  Presently,  it  produces 
Generation  in  buses  and  trolleys.  These 
vehicles  are  rated  at  18,000  to  22,000 
GVW,  "so  they  do  not  Ml  in  either  the 
light  vehicle  or  heavy  vehicle  class."  It 
knows  "from  experience  working  with 
axle  suppliers  that  it  would  take  a 
minimmn  of  18-24  months  to  receive  a 
prototype  axle  with  antilock  brakes." 
After  receiving  the  prototype  system,  it 
would  have  to  review  for  further  design 
changes  necessary  to  install  on  future 
vehicles. 

Why  Qmipliaiioe  Would  Cause  EVI 
Substantial  Economic  Hardship 

To  design,  develop,  and  test  an 
antilock  brake  system  for  a  production 
rate  of  50  to  300  vehicles  per  year  would 
create  a  substantial  increase  in  the  price 
of  the  buses  and  trolleys  that  EVI 
intends  to  manufacture.  If  EVI  is  unable 
to  obtain  an  exemption,  it  would  have 
to  "cease  production  and  close  the 
company."  Its  net  loss  for  the  5  months 
it  was  in  existence  in  1997  was 
$437,900,  increasing  to  $1,632,800  for 
the  12  months  of  1998.  The  company 
had  manufactured  two  vehicles  as  of  the 
end  of  January  1998. 

How  EVI  Has  Tried  in  Good  Faith  to 
Comply  With  Standard  No.  121 

EVI's  buses  use  an  air-over-hydraulic 
brake  system.  The  company  has 
searched  the  industry  to  find  an  antilock 
brake  system  for  vehicles  defined  as 
"medium  duty  vehicles."  To  date,  it  has 
been  unable  to  find  any  manufacturer 
that  has  a  system  available  to  meet  its 
braking  requirements.  Attachment  3  to 
EVI's  application  lists  19  manufacturers 
and  suppliers  that  it  contacted  in  its 
attempt  to  comply  with  the  antilock 
brake  system  requirements  in  Standard 
No.  121. 

Why  an  Exemption  for  EVI  Would  Be  in 
the  Public  Interest  and  Consistent  With 
the  Ob)ectives  of  Motor  Vehicle  Safety 

The  Qty  of  Anderson  is  assisting  EVI 
financially  with  additional  capital  with 
the  stipulation  that  EVI  hire  "at  least 
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51%  low  and  moderate  income  persons 
by  creating  jobs."  EVI  will  offer 
prospective  assembly  positions 
extensive  training  in  conjunction  with 
the  County's  job  training  and 
partnership  administration. 

EVI  enclosed  data  purporting  to  show 
that  the  total  service  and  emergency 
brake  stopping  distance  of  its  bus 
already  comply  with  the  maximum 
stopping  distances  specified  in  Table  II 
of  Standard  No.  121,  and  will  be 
imaffected  by  an  exemption. 


How  To  Comment  on  EVI's  Application 

We  invite  written  comments  on  EVI's 
application.  Please  send  them  in  two 
copies,  referring  to  the  docket  and 
notice  number,  to:  Docket  Management, 
National  Highway  Traffic  Safety 
Administration,  room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  We  shall  consider  all  comments 
received  before  the  close  of  business  on 
the  comment  closing  date  below. 
Conmients  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date, 
between  the  hours  of  10  a.m.  and  5  p.m. 


To  the  extent  possible,  we  will  also' 
consider  comments  filed  after  the 
closing  date.  When  the  Administrator 
has  made  a  decision,  we  shall  publish 
it  in  the  Federal  Register. 

Comment  closing  date:  May  12, 1999. 

Authority:  49  U.S.C.  30113;  delegations  of 
authority  at  49  CFR  1.50  and  501.4. 

Issued  on:  April  6, 1999. 
L.  Robert  Shetton, 

Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  99-9005  Filed  4-9-99;  8:45  am] 
BILUNG  CODE  4»10-5»-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  con«ctions  are 
issued  as  signed  documents  and  appear  in 
tf)e  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

Technology  Administration 
[Docket  No.  990122027-9027-01] 
RIN  0692-ZA02 

Announcement  of  Availability  of 
Funding  for  Competitione— 
Experimental  Program  to  Stimulate 
Competitive  Technology  (EPSCoT) 

Correction 

In  notice  document  99-6719, 
beginning  on  page  13543,  in  the  issue  of 


Friday,  March  19, 1999,  make  the 
following  correction: 

On  page  13546,  in  the  third  column, 
in  the  heading  (3)  Engagement  With  the 
Small  High-Tech  Business  Community, 
"(202  points)"  should  read  "  (20 
points)". 

[FR  Doc.  C9-6719  Filed  4-9-99;  8:45  am] 
BOJJNG  CODE  1S06-01-O 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Royalty  Computation  of  Phosphate 
Production  on  Western  Public  Lands 

Correction 

In  notice  document  99-7394, 
beginning  on  page  14751,  in  the  issue  of 
Friday,  March  26, 1999,  make  the 
following  correction: 


On  page  14753,  in  Table  1,  in  the 
third  column,  the  entry  "-214"  should 
read  "-2.14". 
[FR  Doc.  C9-7394  Filed  4-»-99;  8:45  am] 

BILLINOCOOE  1S06-01-O 

DEPARTMENT  OF  TRANSFORATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  Ho.  99-ASW-08] 

Proposed  Revocation  of  Class  D 
Airspace;  Dallas  NAS,  Dallas,  TX 

Correction 

In  proposed  rule  document  99-8022 
beginning  on  page  15708  in  the  issue  of 
Thursday.  April  1, 1999,  the  docket 
number  is  corrected  to  read  as  set  forth 
above. 

[FR  Doc.  C9-8022  Filed  4-9-99:  8:45  am] 
BILLING  CODE  1506-01-O 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Parts  260, 261, 262,  263,  264, 
and  265 

RIN  0970^877 

Temporary  Assistance  for  Needy 
Families  Program  (TANF) 

agency:  Administration  for  Children 
and  Families,  HHS. 
action:  Final  rule. 

SUMMARY:  The  Administration  for 
Children  and  Families  (ACF)  issues 
regulations  governing  key  provisions  of 
the  new  welfare  block  grant  program 
enacted  in  1996 — the  Temporary 
Assistance  for  Needy  Families,  or 
TANF,  program.  It  replaces  the  national 
welfare  program  known  as  Aid  to 
Families  with  Dependent  Children 
(AFDC)  and  the  related  programs  known 
as  the  Job  Opportimities  and  Basic 
Skills  Training  Program  (JOBS)  and  the 
Emergency  Assistance  (EA)  program. 

These  rules  reflect  new  Federal,  State, 
and  Tribal  relationships  in  the 
administration  of  welfare  programs;  a 
new  focus  on  moving  recipients  into 
work;  and  a  new  emphasis  on  program 
information,  measurement,  and 
performance.  They  also  reflect  the 
Administration's  commitment  to 
regulatory  reform. 

EFFECTIVE  DATES:  These  regulations  are 
effective  October  1.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mack  Storrs,  Director,  Division  of  Self- 
Sufficiency  Programs,  Office  of  Family 
Assistance,  Administration  for  Children 
and  Families  (ACF),  at  202-401-9289, 
or  Aim  Burek,  Family  Assistance 
Program  Specialist,  at  202-401-4528. 

Deaf  and  hearing-impaired 
individuals  may  call  the  Federal  Ehial 
Party  Relay  Service  at  1-800-877-8339 
between  8  a.m.  and  7  p.m.  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  On 
November  20, 1997,  the  Administration 
for  Children  and  Families  published  a 
Notice  of  Proposed  Rulemaking  that 
covered  key  provisions  of  the  new 
welfare  block  grant  program,  known  as 
Temporary  Assistance  for  Needy 
Families,  or  TANF.  We  provided  an 
extended  90-day  comment  period, 
which  ended  on  February  18, 1998.  We 
offered  commenters  the  opportunity  to 
submit  comments  by  mail  or 
electronically  via  our  Web  site.  A 
niunber  of  commenters  took  advantage 
of  the  electronic  access,  but  a  significant 
portion  of  the  comments  we  received 


electronically  duplicated  comments  we 
received  in  the  mail. 

Eight  major  national  organizations 
(three  associations  representing  State 
groups,  three  advocacy  groups,  and  two 
labor  organizations)  and  one 
Congressman  requested  the  opportunity 
to  present  their  comments  to  us  orally. 
We  granted  their  requests,  holding  four 
meetings  in  Washington  in  June,  July, 
and  August  1998.  The  national 
organizations  focused  largely  on  those 
issues  that  they  had  identified  as 
priority  concerns  in  their  written 
statements.  In  a  few  instances,  they 
modified  their  suggestions,  endorsed 
comments  that  had  been  offered  by 
other  commenters,  or  provided 
clarifying  information.  The 
Congressman  expressed  his  interest  in: 
(1)  Providing  States  more  flexibility  in 
operating  their  programs;  (2)  collecting 
data  that  woiUd  be  adequate  for  the 
effective  enforcement  and  oversight  of 
TANF;  and  (3)  placing  sufficient 
emphasis  on  ensuring  that  States  met 
their  maintenance-of-effort  (MOE) 
requirements  and  did  not  supplant 
existing  State  spending. 

The  discussions  did  not  introduce  any 
new  policy  concerns  or  proposals.  They 
are  part  of  the  public  record,  and 
individuals  interested  in  reviewing 
notes  on  these  meetings  have  the  same 
access  to  that  information  as  they  do  to 
other  comments  that  were  submitted  in 
written  form. 

Before  discussing  the  comments  in 
more  detail,  we  want  to  point  out  that 
we  changed  the  part  and  section 
references  for  this  TANF  rule.  One 
commenter  noted  that  our  use  of  parts 
270  through  275  for  the  TANF  rules 
would  likely  cause  confusion  because 
the  major  Food  Stamp  rules  used  similar 
section  numbers.  In  response  to  that 
comment,  we  have  shifted  all  our  part 
and  section  numbers  down  by  ten;  thus, 
for  example,  the  provisions  that 
appeared  in  part  270  of  the  NPRM 
appear  in  part  260  of  this  final  rule. 

To  help  you  make  your  way  through 
these  changes,  we  include  both  NPRM 
and  final-rule  section  references  in  this 
preamble  discussion. 

Comment  Overview 

After  accounting  for  the  duplications, 
we  received  nearly  270  comments  on 
the  NPRM.  The  largest  number  of 
comments  came  from  State  welfare 
agencies  and  social  services 
departments,  followed  by  advocacy 
groups  and  other  State-level 
organizations.  We  also  heard  from  a 
significant  number  of  Governors, 
national  associations,  local  government 
offices.  Federal  legislators,  commimity- 
based  organizations,  State  legislators, 


and  the  general  piiblic.  We  received  a 
lesser  number  of  comments  fi-om  other 
Federal  agencies  and  members  of  the 
educational,  business,  child  care, 
research.  Tribal,  and  organized  labor 
communities. 

The  only  policy  area  that  generated  a 
significant  niunber  of  "single-issue" 
comments  was  domestic  violence.  We 
received  about  25  comments  fi-om 
women's,  legal,  and  other  groups  that 
focused  exclusively  on  the  domestic 
violence  provisions  in  the  NPRM.  We 
also  received  a  handful  of  comments, 
mostly  itom  the  general  public,  that 
focused  exclusively  on  the  role  of 
education  in  promoting  self-sufficiency. 

A  substantial  majority  of  the 
comments  that  addressed  our  regulatory 
framework  were  positive.  Commenters 
generally  seemed  to  agree  that  it  was 
helpful  for  out  rules  to  provide  specific 
guidance  on  how  we  intended  to 
implement  the  penalty  process  and 
make  penalty  determinations.  In  fact, 
based  on  the  detailed  questions  and 
comments  we  received,  one  could 
conclude  that  some  commenters  were 
looking  for  an  expansion  on  the  amoimt 
of  detail  contained  in  the  rule. 

On  the  positive  side,  in  addition  to 
support  of  particular  policies, 
commenters  indicated  that  the  rules 
provided  some  helpful  clarifications  of 
the  statute,  expressed  appreciation  for 
our  regulatory  development  process, 
noted  "positive  steps"  we  had  taken, 
and  noted  numerous  places  where  our 
proposed  rules  appropriately  reflected 
the  statute. 

In  general,  however,  many 
commenters  had  mixed  views  on  the 
policy  proposals  on  the  NPRM, 
supporting  some,  but  opposing  others. 
For  example,  with  respect  to  the 
domestic  violence  policies,  most 
commenters  supported  the  general 
approach  and  commended  our 
encouragement  of  State  implementation 
of  the  Family  Violence  Option. 
However,  most  also  expressed  a  nimiber 
of  concerns  about  specific  provisions  in 
the  proposed  rules. 

Likewise,  many  of  the  States, 
advocates,  and  national  organizations 
supported  the  proposed  rule  in  a 
number  of  areas  (such  as  the  flexibility 
afforded  States  to  define  work  activities 
and  the  reduction  in  penalty  liability  for 
States  that  failed  only  the  two-parent 
participation  rate),  but  expressed 
objections  to  our  approach  on  other 
major  issues. 

'The  policy  issues  that  generated  the 
most  consistent  negative  reactions  were 
separate  State  programs,  child-only 
cases,  and  continuation  of  waivers. 
Commenters  expressed  major  concerns 
that:  the  proposed  rules  would  stifle 
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innovation;  they  were  overly 
prescriptive  and  burdensome;  they 
imdennined  the  partnership  between 
State  and  Federal  governments  and 
contravened  Congressional  intent;  we 
presumed  State  guilt  without  evidence; 
and  these  policies  could  idtimately 
harm  recipients. 

We  also  received  numerous  negative 
comments  from  States  and  State 
representatives  on  the  proposed  data 
collection  and  reporting  requirements. 
However,  these  same  requirements 
generated  a  largely  favorable  reaction 
from  other  tjrpes  of  commenters. 

In  the  preamble  to  the  proposed  rule, 
we  discussed  our  general  approach  on 
the  major  cross-cutting  issues  up  front, 
prior  to  the  section-by-section  analysis. 
Many  of  the  commenters  organized  their 
comments  in  the  same  way,  addressing 
the  issues  thematically  instead  of 
following  the  specific  structure  of  the 
rule.  This  preamble  follows  that  same 
basic  format,  presenting  a  separate 
discussion  of  our  policies  on  the  major 
cross-cutting  issues  (separate  State 
programs,  child-only  cases,  waiver 
continuations,  and  domestic  violence) 
before  proceeding  to  the  section-by- 
section  analysis. 

We  present  most  of  the  discussion  of 
data  collection  and  reporting  issues  in 
two  places — the  preamble  for  part  265 
and  the  preamble  discussion  entitled 
the  "Paperwork  Reduction  Act"  in  the 
"Regulatory  Impact  Analyses"  section  of 
the  preamble. 

We  believe  that  structimng  the 
preamble  this  way  enables  us  to  provide 
a  clearer  framework  for  the  specific 
regulatory  provisions  and  to  represent 
the  commenters'  concerns  most 
accurately. 

For  several  reasons,  we  decided  not  to 
attempt  precise  niunerical  coimts  of  the 
comments  received.  Based  on  the  nature 
of  the  comments,  we  did  not  believe 
that  the  niunber  of  comments  was  a 
particularly  meaningful  statistic.  First, 
because  several  of  the  comments  had 
midtiple  signatories  and  some 
commenters  provided  general 
endorsements  of  the  coounents  of  other 
parties,  we  would  have  had  to  create 
somewhat  arbitrary  rules  for  developing 
coimts.  Also,  conunenters  presented 
their  views  of  the  many  overlapping  and 
cross-cutting  issues  in  many  different 
ways;  for  example,  some  spoke 
generically  about  the  major  provisions 
of  the  rule,  while  others  provided  very 
specific  suggestions  about  individual 
words  and  phrases.  This  diversity  in  the 
approach  of  commenters  also  hampered 
our  ability  to  create  meaningful  coimts. 
Nevertheless,  we  are  confident  that  this 
preamble  accurately  conveys  the  scope 
and  nature  of  the  comments  received. 


We  appreciate  the  time  and  attention 
that  commenters  gave  to  reviewing  the 
NPRM  and  preparing  their  comments. 
As  a  result  of  their  efforts,  we  have  been 
able  to  resolve  certain  technical 
problems,  incorporate  niunerous 
regulatory  clarifications,  and  consider 
some  alternative  regulatory  approaches. 

Table  of  Contents 

I.  Overview:  The  Personal  Responsibility  and 

Work  Opportunity  Reconciliation  Act 
n.  Regulatory  Framework 

A.  P^e-^4PRM  Process 

B.  Related  Regulations  under  Development 

C.  Statutory  Context 

D.  Regulatory  Reform 

E.  Scope  of  This  Rulemaking 

F.  Applicability  of  the  Rules 

III.  Principles  Governing  Regulatory 
Development 

A.  Restrictions  on  Our  Regulatory 
Authority 

B.  State  Flexibility 

C.  Accountability  for  Meeting  Program 
Requirements  and  Goals 

rV.  Discussion  of  Cross-Cutting  Issues 

A.  Separate  State  Programs 

B.  Waivers 

C.  Child-only  Cases 

D.  Treatment  of  Domestic  Violence  Victims 

E.  Recipient  and  Workplace  Protections 

F.  Comments  Beyond  the  Scope  of  the 
Rulemaking 

G.  Additional  Cross-Cutting  Issues 

V.  Part  260 — General  Temporary  Assistance 

for  Needy  Families  (TANF)  Provisions 

VI.  Part  261— Ensuring  that  Recipients  Work 
Vn.  Part  262 — Accountability  Provisions — 

General 
Vin.  Part  263 — Expenditures  of  State  and 

Federal  TANF  Funds 
DC.  Part  264 — Other  Accountability 

Provisions 

X.  Part  265 — ^Data  Collection  and  Reporting 

Requirements 

XI.  Regulatory  Impact  Analyses 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Analysis 

C.  Assessment  of  the  Impact  on  Family 
Well-Being 

D.  Paperwork  Reduction  Act 

E.  Unfunded  Mandates  Reform  Act  of  1995 

I.  Overview:  The  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act 

On  August  22, 1996,  President 
Clinton  signed  "The  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996" — or 
PRWORA — into  law.  This  bipartisan 
welfru«  plan  built  upon  previous 
Administration  and  State  efforts  to 
reform  welfare.  Even  before  PRWORA 
was  enacted,  many  States  were  well  on 
their  way  to  changing  their  welfare 
programs  into  jobs  programs.  By 
granting  Federal  waivers,  the 
Administration  allowed  43  States — 
more  than  all  previous  Administrations 
combined — ^to  require  work,  time-limit 
assistance,  make  work  pay,  improve 


child  support  enforcement,  and 
encourage  parental  responsibility.  The 
vast  majority  of  States  have  chosen  to 
continue  or  build  upon  these  welfare 
demonstration  projects. 

PRWORA  is  dramatically  changing 
the  nation's  welfare  system  into  one  that 
requires  work  in  exchange  for  time- 
limited  assistance.  The  law  contains 
strong  work  requirements,  performance 
bonuses  to  reward  States  for  moving 
welfare  recipients  into  jobs  and 
reducing  out-of-wedlock  births,  State 
maintenance-of-effort  requirements, 
comprehensive  child  support 
enforcement,  and  supports  for  moving 
families  from  welfare  to  work — 
including  increased  funding  for  child 
care.  It  provides  opportimities  for  State 
and  local  governments,  working  in 
partnership  with  commimities  groups 
and  other  agencies,  to  serve  families  in 
new,  more  creative,  and  more  effective 
ways. 

with  the  help  of  the  strong  economy, 
and  new  Federal  and  State  policies,  the 
percentage  of  welfare  recipients  working 
has  tripleid  since  1992  and  an  estimated 
1.5  million  people  who  were  on  welfare 
in  1997  were  working  in  1998.  All 
States  met  the  first  overall  work 
participation  rates  required  under 
TANF,  and  welfare  caseloads  have 
fallen  to  the  lowest  levels  in  30  years. 

The  first  title  of  this  new  law  {Pub.  L, 
104-193)  created  a  program  called 
Temporary  Assistance  for  Needy 
Families,  or  TANF,  in  recognition  of  its 
focus  on  moving  recipients  into  work 
and  time-limiting  assistance.  It  repealed 
the  existing  welfare  program  known  as 
Aid  to  Families  with  Dependent 
Children  (AFDC),  which  provided  cash 
assistance  to  needy  famiUes  on  an 
entitlement  basis.  It  also  repealed  the 
related  programs  known  as  the  Job 
Opportimities  and  Basic  Skills  Training 
program  (JOBS)  and  Emergency 
Assistance  (EA). 

The  new  TANF  program  went  into 
effect  on  July  1, 1997,  except  in  States 
that  elected  to  submit  a  complete  plan 
and  implement  the  program  at  an  earlier 
date. 

The  new  law  reflects  widespread, 
bipartisan  agreement  on  a  number  of 
key  principles: 

•  Welfaie  reform  should  help  move 
people  from  welfare  to  work. 

•  Welfare  should  be  a  short-term, 
transitional  experience,  not  a  way  of 
life. 

•  Parents  shoudd  receive  the  child 
care  and  the  health  care  they  need  to 
protect  their  children  as  they  move  from 
welfare  to  work. 

•  Child  support  programs  should 
become  tougher  and  more  effective  in 
securing  support  from  absent  parents. 
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•  fiecaiise  many  factors  contribute  to 
poverty  and  dependency,  solutions  to 
these  problems  should  not  be  "one  size 
fits  all."  The  system  should  allow 
States,  Indian  tribes,  and  localities  to 
develop  diverse  and  creative  responses 
to  their  own  problems. 

•  The  Federal  government  should 
focus  less  attention  on  eligibility 
determinations  and  place  more 
emphasis  on  program  results. 

•  States  shoiild  continue  to  make 
substantial  investments  of  State  funds  in 
addressing  the  needs  of  low-income 
families. 

This  landmark  welfare  reform 
legislation  has  dramatically  affected  not 
only  needy  families,  but  also 
intergovernmental  relationships.  It 
challenges  Federal,  State,  Tribal  and 
local  agencies  to  foster  positive  changes 
in  the  cultiu'e  of  the  welfare  system  and 
to  take  more  responsibility  for  program 
results  and  outcomes.  It  also  challenges 
them  to  develop  strong  interagency 
collaborations  and  improve  their 
partnerships  with  legislators,  advocates, 
businesses,  labor,  community  groups, 
and  other  parties  that  share  their 
interest  in  helping  needy  families 
successfully  transition  into  the 
mainstream  economy. 

The  new  law  provides  an 
unparalleled  opportunity  to  achieve  true 
welfare  reform.  It  also  presents  very 
significant  challenges  for  families  and 
State  and  Tribal  entities  in  light  of  the 
changing  program  structure,  loss  of 
Federal  entitlements,  creation  of  time- 
limited  assistance,  and  new  penalty  and 
bonus  provisions. 

Most  of  the  resources  in  the  AFDC 
program  went  to  support  mothers 
raising  their  children  alone.  In  the  early 
years,  the  expectation  was  that  these 
mothers  would  stay  home  and  care  for 
their  children;  in  fact,  in  a  number  of 
ways,  program  rules  discouraged  work. 
Over  time,  as  social  and  economic 
conditions  changed,  and  more  women 
entered  the  work  force,  the  expectations 
changed.  In  1988,  Congress  enacted  the 
new  JOBS  program  to  provide 
education,  training  and  employment 
that  would  help  needy  families  avoid 
long-term  welfare  dependence.  By  1994, 
20  percent  of  the  nonexempt  adult 
AFIX;  recipients  nationwide  were 
participating  in  the  JOBS  program. 

In  spite  of  these  changes,  national 
sentiment  supported  more  drastic 
change.  Policy-makers,  agency  officials, 
and  the  public  expressed  frustration 
about  the  slow  progress  being  made  in 
moving  welfare  recipients  into  work  and 
the  continuing  decline  in  fanuly 
stability.  States  lobbied  for  more 
flexibility  to  reform  their  programs. 
While  the  Clinton  Administration  had 


supported  individual  reform  efforts  in 
almost  every  State,  approving  80 
waivers  in  its  first  five  years,  the  waiver 
process  was  not  an  ideal  way  to  achieve 
systemic  change.  It  required  separate 
Federal  approval  of  each  individual 
reform  plan,  limited  the  types  of  reforms 
that  could  be  implemented,  and  enabled 
reforms  to  take  place  only  one  State  at 
a  time.  Governors  joined  Congress  and 
the  President  in  declaring  that  the 
welfare  system  was  "broken." 

After  more  than  two  years  of 
discussion  and  negotiation,  PRWORA 
emerged  as  a  bipartisan  vehicle  for 
comprehensive  welfare  reform.  As 
President  Clinton  stated  in  his  remarks 
as  he  signed  the  bill,  "...  this 
legislation  provides  an  historic 
opportunity  to  end  welfare  as  we  know 
it  and  transform  our  broken  welfare 
system  by  promoting  the  fundamental 
values  of  work,  responsibility,  and 
family." 

The  law  gives  States,  and  federally 
recognized  Indian  tribes,  the  authority 
to  use  Federal  welfare  funds  "in  any 
manner  that  is  reasonably  calculated  to 
accomplish  the  purpose"  of  the  new 
program.  It  provides  them  broad 
flexibility  to  set  eligibility  rules  and 
decide  what  benefits  are  most 
appropriate.  It  also  enables  States  to 
implement  their  new  programs  without 
getting  the  "approval"  of  the  Federal 
government.  In  short,  it  offers  States  and 
Tribes  an  opportunity  to  try  new,  far- 
reaching  changes  that  can  respond  more 
effectively  to  the  needs  of  families 
within  their  own  unique  environments. 

PRWORA  redefines  the  Federal  role 
in  administration  of  the  nation's  welfare 
system.  It  limits  Federal  regulatory  and 
enforcement  authority,  but  gives  the 
Federal  government  new 
responsibilities  for  tracking  State 
performance.  In  a  select  niunber  of 
areas,  it  calls  for  penalties  when  States 
fail  to  comply  with  program 
requirements,  and  it  provides  bonuses 
for  States  that  perform  well  in  meeting 
new  program  goals. 

Under  the  new  statute,  program 
funding  and  assistance  for  families  both 
come  with  new  expectations  and 
responsibilities.  Adults  receiving 
assistance  are  expected  to  engage  in 
work  activities  and  develop  the 
capability  to  support  themselves  before 
their  time-limited  assistance  runs  out. 
States  and  Tribes  are  expected  to  assist 
recipients  making  the  transition  to 
employment.  They  are  also  expected  to 
meet  work  participation  rates  and  other 
critical  program  requirements  in  order 
to  maintain  their  Federal  funding  and 
avoid  penalties. 

Some  important  indicators  of  the 
change  in  expectations  are:  time  limits; 


higher  participation  rates;  the 
elimination  of  nimierous  exemptions 
from  participation  requirements;  and 
the  statutory  option  for  States  to  require 
individual  responsibility  plans.  Taken 
together,  these  provisions  signal  an 
expectation  that  we  must  broaden 
participation  beyond  the  "job-ready." 

In  meeting  these  expectations.  States 
need  to  examine  their  caseloads, 
identify  the  causes  of  long-term 
underemployment  and  dependency,  and 
work  with  families,  commimities, 
businesses,  and  other  social  service 
agencies  in  resolving  employment 
barriers.  In  some  cases.  States  may  need 
to  provide  intervention  services  for 
families  in  crisis  or  may  need  to  adapt 
program  models  to  accommodate 
individuals  with  disabilities  or  other 
special  needs.  TANF  gives  States  the 
flexibility  they  need  to  respond  to  such 
individual  family  needs.  However,  in 
retxim,  it  expects  States  to  move  towards 
a  strategy  that  provides  appropriate 
services  for  all  needy  families. 

n.  Regulatory  Framework 

A.  Pre-NPRM  Process 

In  the  spirit  of  both  regulatory  reform 
and  PRWORA,  we  implemented  a  broad 
and  far-reaching  consultation  strategy 
prior  to  the  drafting  of  the  Notice  of 
Proposed  Rulemaking  (NPRM).  In 
Washington,  we  set  up  nimierous 
meetings  with  outside  parties  to  gain 
information  on  the  major  issues 
imderlying  the  work,  penalty,  and  data 
collection  provisions  of  the  new  law.  In 
oiu-  ten  regional  offices,  we  used  a 
variety  of  mechanisms — including 
meetings,  conference  calls,  and  written 
solicitations — to  gamer  views  from 
"beyond  the  Beltway." 

The  purpose  of  these  discussions  was 
to  gain  a  variety  of  informational 
perspectives  about  the  potential  benefits 
and  pitfalls  of  alternative  regulatory 
approaches.  We  spoke  with  a  number  of 
different  audiences,  including: 
representatives  of  State,  Tribal,  and 
local  governments;  nonprofit  and 
community  organizations;  business  and 
labor  groups;  and  experts  from  the 
academic,  foimdation,  and  advocacy 
communities.  We  solicited  both  written 
and  oral  comments,  and  we  worked  to 
ensure  that  information  and  concerns 
raised  diuing  this  process  were  shared 
with  both  the  staff  working  on 
individual  regulatory  issues  and  key 
policy-makers. 

These  consultations  were  very  useful 
in  helping  us  identify  key  issues  and 
evaluate  policy  options,  and  several 
commenters  commended  ACF  on  this 
process. 
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B.  Related  Regulations  Under 
Development 

This  rule  addresses  the  work, 
accoimtability,  and  data  collection  and 
reporting  provisions  of  the  new  TANF 
program.  We  have  also  issued  NPRM's 
and  program  guidance  on  several  related 
provisions  of  the  new  law  including: 
high  performance  bonuses  (TANF- 
ACF-PI-9&-1  and  TANF-ACF-PI-98- 
05);  illegitimacy  reduction  bonuses  (63 
FR  10263,  March  2,  1998);  and  the 
Tribal  TANF  and  Native  Employment 
Works  (i.e.,  "NEW")  programs  (63  FR 
39365.  July  22, 1998). 

With  a  couple  of  minor  exceptions, 
this  rule  does  not  address  the  provisions 
of  the  Welfare-to-Work  (WtW)  program 
at  section  403(a)(5)  of  the  Act,  as  created 
by  section  5001(a)(1)  of  Pub.  L.  105-33. 
The  Secretary  of  Labor  issued  interim 
rules  on  these  provisions  and  the 
provisions  at  section  5001(c),  regarding 
WtW  grants  for  Tribes,  on  November  18, 
1997.  A  copy  of  the  interim  rules  and 
other  information  about  this  program 
are  available  on  the  Web  at  http:// 
wtw.doleta.gov. 

The  WtW  provisions  in  this  rule 
include  the  amendments  to  the  TANF 
provisions  at  sections  5001(d)  and 
5001(g)(1)  of  Pub.  L.  105-33.  Section 
5001(d)  allows  a  State  to  provide  WtW 
assistance  to  a  family  that  has  received 
60  months  of  federally  funded  TANF 
assistance  and  specifies  that  "noncash" 
assistance  under  the  WtW  program  is 
not  treated  as  TANF  "assistance"  for 
purposes  of  the  TANF  time  limit. 
Section  5001(g)(1)  provides  a  new 
penalty  that  takes  away  WtW  funds 
when  a  State  fails  to  meet  the  basic 
MOE  requirements. 

Also,  this  rule  does  not  include  the 
provision  at  section  5001(g)(2),  which 
requires  repayment  of  WtW  funds  to  the 
Secretary  of  Labor  following  a  finding 
by  the  Secretary  of  Labor  of  misuse  of 
funds.  Since  the  Department  of  Labor  is 
responsible  for  administering  this 
penalty  and  receives  any  repaid  funds, 
it  would  not  be  appropriate  for  us  to 
issue  rules  on  this  provision. 

Under  section  5001(e)  of  Pub.  L.  105- 
33,  we  have  responsibility  for  regulating 
the  WtW  data  reporting  requirements, 
imder  section  411(a)  of  the  Act,  as 
amended.  On  October  29, 1998,  we 
issued  an  interim-final  rule  that 
addresses  these  requirements,  following 
consultation  with  the  Department  of 
Labor,  State  agencies.  Private  Industry 
Councils,  and  other  affected  parties  (63 
FR  57919). 

As  we  pointed  out  in  the  NPRM 
preamble,  there  is  an  important 
relationship  between  this  rulemaking 
and  the  rulemaking  on  Tribal  programs. 


Under  section  412  of  the  Social  Secimty 
Act,  federally  recognized  Tribes  may 
elect  to  operate  their  own  TANF 
programs,  and  Tribes  that  operated  their 
own  JOBS  programs  may  continue  to 
receive  those  funds  to  operate  Tribal 
work  programs.  We  published  the 
NPRM  for  Tribal  TANF  programs  on 
July  22, 1998  (see  63  FR  39365). 

Tribal  decisions  on  whether  to  elect 
the  TANF  option  will  depend  on  a 
number  of  factors,  including  the  nature 
of  services  and  benefits  that  will  be 
available  to  Tribal  members  under  the 
State  program.  Thus,  Tribes  have  a 
direct  interest  in  the  regulations 
governing  State  programs. 

Tribes  also  have  an  interest  in  these 
regulations  because  some  of  the  rules 
we  develop  for  State  programs  could 
eventually  apply  to  the  Tribal  programs. 
In  particiilar,  we  luge  Tribes  to  note  the 
data  collection  and  reporting 
requirements  at  part  265.  While  the 
statute  allows  Tribes  to  negotiate  certain 
program  requirements,  such  as  work 
participation  rates  and  time  limits,  it 
subjects  Tribal  programs  to  the  same 
data  collection  and  reporting 
requirements  as  States. 

We  woiild  also  like  to  direct  the 
Tribes  to  the  maintenance-of-effort 
(MOE)  policies  discussed  at  §  263.1 
that  section,  we  provide  that  State 
contributions  to  a  Tribal  program  could 
count  toward  a  State's  MOE.  Tribes 
should  be  aware  of  the  important 
implications  of  this  provision  for  both 
the  funding  of  Tribal  programs  and 
State-Tribal  relations. 

In  order  for  welfare  reform  to  succeed 
in  Indian  country,  it  is  important  for 
State  and  Tribal  governments  to  work 
together  on  a  niunber  of  key  issues, 
including  data  exchange  and 
coordination  of  services.  We  remind 
States  that  Tribes  have  a  right  under  law 
to  operate  their  own  programs.  States 
should  cooperate  in  providing  the 
information  necessary  for  Tribes  to  do 


In 


so. 

Likewise,  Tribes  should  cooperate 
with  States  in  identifying  Tribal 
members  and  tracking  receipt  of 
assistance. 

On  December,  5, 1997,  we  issued  a 
final  rule  to  repeal  the  obsolete 
regulations  for  the  EA,  JOBS,  and  the 
IV-A  child  care  programs  and  a  few 
provisions  covering  administrative 
requirements  of  the  AFDC  program  (see 
62  FR  64301,  December  5, 1997).  This 
action  resiilted  in  the  elimination  of 
about  82  pages  from  the  Code  of  Federal 
Regulations. 

We  have  yet  to  issue  a  more  detailed 
conforming  rule  that  deletes  or  replaces 
obsolete  AFDC  and  title  IV-A  references 
throughout  chapter  n.  This  second 


rulemaking  vrill  take  additional  time 
because  the  AFDC  provisions  are 
intertwined  with  provisions  for  other 
programs  that  are  not  repealed.  Also,  it 
is  not  clear  that  we  should  repeal  all  the 
AFDC  provisions  because  Medicaid, 
fester  care,  and  other  programs  have 
linkages  to  the  AFDC  rules.  Because  of 
these  complexities  and  the  nonmgent 
natiu«  of  the  conforming  changes,  this 
latter  rule  is  not  an  immediate  agency 
priority. 

PRWORA  also  changed  other  major 
programs  administered  by  ACF,  the 
Department,  and  other  Federal  agencies 
that  may  significantly  affect  a  State's 
success  in  implementing  welfare  reform. 
For  example,  title  VI  of  PRWORA 
repealed  the  child  care  programs  that 
were  previously  authorized  under  title 
IV-A  of  the  Social  Secimty  Act.  In  their 
place,  it  provided  two  new  soiuces  of 
child  care  funding  (which  we  refer  to 
collectively  as  the  Child  Care 
Development  Fimd).  These  funds  go  to 
the  Lead  Agency  that  administers  the 
Child  Care  and  Development  Block 
Grant  program.  A  major  purpose  of  the 
increases  in  child  care  funding  provided , 
under  PRWORA  is  to  assist  low-income 
families  in  their  efforts  to  be  self- 
sufficient.  We  issued  final  rules 
covering  the  Child  Care  and 
Development  Fund  on  July  24, 1998  (see 
63  FR  39935). 

We  encourage  you  to  look  in  the 
Federal  Register  for  actions  on  these 
related  niles,  take  the  opportunity  to 
comment,  and  work  to  understand  the 
important  relationships  among  these 
programs  in  developing  a 
comprehensive  strategy  that  can  provide 
support  to  all  families  that  are  working 
to  maintain  their  femily  structure  and 
become  self-sufficient 

C.  Statutory  Context 

These  proposed  rules  reflect 
PRWORA,  as  enacted,  and  amended  by 
Pub.  L.  104-327,  Pub.  L.  105-33,  Pub. 
L.  105-89,  Pub.  L.  105-178,  and  Pub.  L. 
105-200. 

As  we  indicated  in  the  NPRM 
preamble,  the  changes  made  by  Pub.  L. 
104-327  are  fairly  limited  in  scope;  we 
discuss  them  in  the  preamble  on 
Contingency  Fimd  MOE  requirements  at 
§§  264.71.  264.72,  and  264.77. 

Pub.  L.  105-33  (also  known  as  The 
Balanced  Budget  Act  of  1997)  created 
the  new  Welfare-to  Work  (WtW) 
program,  made  a  few  substantive 
changes  to  the  TANF  program,  and 
made  niunerous  technical  corrections  to 
the  TANF  statute.  We  attempted  to 
incorporate  those  amendments  that 
were  in  our  purview  in  the  NPRM. 
However,  commenters  identified  a 
couple  of  places  where  we  did  not  fully 
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or  correctly  incorporate  these 
amendments.  We  foimd  a  few  more.  We 
note  these  in  the  preamble  discussion 
that  follows  and  have  made  appropriate 
changes  in  the  regulatory  text. 

We  want  to  note  a  couple  of 
additional  legislative  developments 
since  the  drafting  of  the  NPF^  that 
might  affect  a  State's  liability  for 
penalties  and  the  use  of  Federal  TANF 
funds.  We  have  made  a  couple  of 
conforming  changes  in  the  rules  to 
reflect  these  developments. 

Under  Pub.  L.  105-89,  known  as  the 
Adoption  and  Safe  Families  Act  of  1997, 
Congress  decreased  the  amoimt  of 
money  available  to  States  through  the 
"Contingency  Fund"  and  increased  the 
amoimt  that  States  receiving 
contingency  funds  must  remit,  using  a 
proportionate  reduction.  We  discuss 
this  provision  in  more  detail  in  the 
preamble  for  subpart  B  of  part  264,  and 
we  have  changed  the  regulatory  text  to 
reflect  this  change. 

Under  Pub.  L.  105-178,  known  as  The 
Transportation  Equity  Act  for  the  21st 
Centxuy,  Congress:  (1)  (Effective  in  fiscal 
year  2001)  reduced  the  cap  on  the 
amoimt  that  a  State  could  transfer  to  the 
Social  Services  Block  Grant  from  10 
percent  to  4.25  percent;  (2)  created  the 
"Job  Access"  competitive  grant  program 
to  help  communities  develop 
transportation  services  that  will  help 
current  and  former  welfare  recipients 
and  other  low-income  individuals 
access  employment;  and  (3)  specified 
that  States  could  use  their  Federal 
TANF  funds  as  part  of  the 
nongovernmental  cost-sharing  required 
under  a  Job  Access  program.  None  of 
these  provisions  direcUy  affect  the 
TANF  nUes,  but  they  do  change  what 
would  be  an  allowable  use  of  Federal 
TANF  funds.  It  is  important  that  States 
understand  these  provisions  if  they 
wish  to  avoid  a  penalty  for  misuse  of 
Federal  TANF  funds. 

Under  section  403  of  The  Child 
Support  Performance  and  Incentives  Act 
of  1998,  Pub.  L  105-200,  Congress 
amended  section  404  of  the  Social 
Security  Act  to  address  the  use  of 
Federal  TANF  funds  within  the  Job 
Access  and  Reverse  Commute  program. 
It  imposed:  (1)  restrictions  on  the  use  of 
Federal  TANF  funds  for  this  purpose, 
including  "new  spending"  and 
"nonsupplantation"  requirements;  (2)  a 
requirement  that  the  preponderance  of 
funds  go  to  TANF  recipients,  former 
TANF  recipients,  certain  noncustodial 
parents,  and  low-income  individuals  at 
risk  of  qualifying  for  the  TANF  program; 
and  (3)  a  requirement  that  the  services 
provided  support  participation  in  TANF 
work  activities.  It  also  imposed  a  cap  on 
the  total  amount  of  Federal  TANF  funds 


that  a  State  could  use  for  this  purpose, 
computed  as  the  difference  between  30 
percent  of  the  State  Family  Assistance 
Grant  (SFAG)  amount  and  the  amount 
that  a  State  was  transferring  that  year  to 
the  Child  Care  and  Envelopment  Block 
Grant  or  the  Social  Services  Block 
Grant. 

Consistent  with  treatment  of  the  other 
restrictions  on  the  grant  at  section  404, 
we  have  not  directly  incorporated  these 
restrictions  into  the  TANF  rule. 
However,  we  note  that  we  would 
consider  expenditures  in  violation  of 
these  new  provisions  a  misuse  of  funds. 

We  also  point  out  that  these 
provisions  do  not  conflict  with  the 
restrictions  at  section  409(a)(7)(B)(iv)  of 
the  Act  or  §  263.6(a)  and  (c)  of  these 
rules.  The  TANF  rules  deal  with  the 
converse  situation — the  circumstances 
under  which  other  State  expenditures 
do  not  qualify  under  TANF's  basic 
maintenance-of-effort  provisions.  The 
new  provisions  address  the 
circumstances  under  which  Federal 
TANF  funds  may  coimt  as 
nongovernmental  expenditures  under  a 
separate  program.  They  do  not  give 
States  the  authority  to  use  Job  Access 
funds  for  basic  MOE  purposes. 

Further,  the  use  of  Federal  TANF 
funds  to  support  Job  Access  activities 
does  not  constitute  a  transfer  of  Federal 
TANF  funds  within  the  meaning  of 
section  404(d)(1).  Thus,  they  do  not 
affect  the  "adjusted  SFAG"  amount  that 
we  use  in  determining  the 
administrative  cost  cap  and  penalty 
amounts. 

The  Child  Support  Performance  and 
Incentives  Act  also  added  a  "rule  of 
interpretation"  to  section  404(k)(3)  of 
the  Social  Security  Act,  which  indicates 
that  the  provision  of  transportation 
benefits  to  an  individual  who  is  not 
otherwise  receiving  TANF  assistance 
would  not  be  considered  assistance.  We 
have  made  a  conforming  change  to  our 
definition  of  assistance  at  §  260.31  to 
reflect  this  policy. 

D.  Regulatory  Reform 

In  its  latest  Document  Drafting 
Handbooks,  the  Office  of  the  Federal 
Register  has  supported  the  efforts  of  the 
National  Partnership  for  Reinventing 
Government  and  encouraged  Federal 
agencies  to  produce  more  reader- 
friendly  regidations.  In  drafting  the 
proposed  and  final  rule,  we  paid  close 
attention  to  this  guidance  and  worked  to 
produce  a  more  readable  rule.  We  also 
provided  electronic  access  to  the 
document  and  gave  readers  the  option 
to  submit  their  comments  electronically. 
We  received  a  number  of  positive 
comments  about  how  the  NPRM  was 
written  and  the  electronic  access. 


Based  in  part  on  the  positive  reaction 
to  the  proposed  rule,  and  in  the  spirit 
of  facilitating  understanding,  we 
decided  to  retain  much  of  the  NPRM 
preamble  discussion.  We  believe  it  will 
be  useful  for  some  readers  in  providing 
the  overall  context  for  the  final 
regulations.  However,  where  we  are 
changing  our  policy  in  the  final  rule,  or 
the  context  has  changed  since  we  issued 
the  NPRM,  we  have  made  appropriate 
changes  to  the  preamble.  We  also 
exercised  some  editorial  discretion  to 
make  the  discussion  more  succinct  or 
clearer  in  places.  Wherever  we  made 
significant  changes  in  policy,  the 
preamble  notes  and  explains  those 
changes. 

In  tne  proposed  rule,  we  decided  to 
incorporate  a  few  statutory  provisions  as 
a  frame  of  reference  even  though  we  did 
not  intend  to  regulate  or  enforce  State 
behavior  in  those  areas.  We  thought  the 
inclusion  of  this  additional  preamble 
discussion  and  regulatory  text  would 
help  establish  the  broader  context  for 
other  parts  of  the  rulemaking  document. 
These  additions  were  primarily 
explcinatory  in  nature  or  restatements  of 
the  statutory  requirements.  We 
indicated  that  readers  could  probably 
identify  these  additional  provisions 
based  on  the  language  used  and  the 
surrounding  preamble  discussion  and 
noted  that  subparts  A  and  G  of  part  271 
(which  addressed  the  work  provisions 
other  than  participation  rates  and 
penalties)  and  §  270.20  (which  included 
the  statutory  goals  of  the  program)  as 
specific  examples. 

Commenters  identified  an  additional 
item  that  would  be  helpful  to  include  as 
a  frame  of  reference — ^the 
nondiscrimination  provisions  found  at 
section  408(d)  of  the  Act.  We  decided  to 
accept  the  suggestion  and  include  these 
provisions  in  the  final  rule  since 
commenters  had  not  generally  objected 
to  including  such  matericd  in  the 
regulatory  text  of  the  NPRM,  the 
inclusion  vtdll  have  informational  value, 
and  the  change  does  not  materially  alter 
the  scope  of  die  rule.  (See  the 
discussion  on  "Recipient  and 
Workplace  Protections"  for  additional 
information.) 

Likewise,  based  on  comments  we 
received  on  the  domestic  violence 
provisions  in  the  proposed  rule,  we 
incorporated  the  statutory,provisions  on 
the  Family  Violence  Option  at  a  new 
§  260.52. 

In  the  spirit  of  providing  access  to 
information,  we  included  draft  data 
collection  and  reporting  forms  as 
appendices  to  the  proposed  rules  even 
though  we  did  not  intend  to  publish  the 
forms  as  part  of  the  final  rule.  We 
thought  that  the  inclusion  of  the  draft 
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fonns  would  expand  public  access  to 
this  information  and  make  it  easier  to 
comment  on  our  data  collection  and 
reporting  plans. 

vVe  believe  that  we  succeeded  in 
accomplishing  these  goals.  Commenters 
responded  in  large  niunbers  and  specific 
detail  to  both  the  Paperwork  Reduction 
Notice  and  the  Proposed  Rule.  The 
changes  to  the  final  rule  and  to  the 
companion  appendices  reflect  our 
consolidated  response  to  both  sets  of 
comments. 

E.  Scope  of  This  Rulemaking 

The  NPRM  and  final  rule  reflect  our 
decision  to  incorporate  the  work,  data 
collection,  and  penalty  provisions  in  a 
single  regulatory  package.  While  this 
decision  resulted  in  a  large  rule,  we 
think  it  enabled  us  to  develop  a  more 
coherent  regxdatory  framework  and 
provided  readers  an  opportunity  to  look 
at,  and  comment  on,  the  many 
interconnected  pieces  at  one  time. 

One  downside  of  this  decision  was 
that  the  concentration  of  all  these 
accoimtability  provisions  in  one  rule 
could  have  contributed  to  the 
perception  among  some  commenters 
that  the  tone  was  pimitive  and  the  rule 
too  penalty-focused.  It  is  important  to 
keep  our  broader  regulatory  and 
program  agenda  in  mind  as  you  assess 
the  impact  and  meaning  of  tills  package. 
The  total  agenda  includes  rewards,  as 
well  as  penalties,  and  tracks  State 
performance  along  a  variety  of  different 
measures,  including  job  entries,  success 
in  the  workplace,  reductions  in  out-of- 
wedlock  childbearing,  and  child  poverty 
rates.  It  also  includes  annual  reports  to 
Congress  on  State  program 
characteristics,  recipient  characteristics, 
and  performance. 

Oiu  agenda  also  includes  extensive 
research,  evaluation,  and  technical 
assistance  efforts.  Throughout  this 
preamble,  you  will  find  examples  of 
how  our  efforts  in  these  areas  respond, 
in  a  nonregulatory  fashion,  to 
commenter  concerns.  It  would  be 
impractical  and  inappropriate  to  use 
this  rulemaking  as  the  vehicle  for 
informing  the  public  about  the  full 
agenda,  but  the  "Promising  Practices 
National  Conferences"  held  in 
September  1998  and  in  Fiscal  Year  1999 
provide  a  good  example.  These 
meetings,  which  have  the  financial 
support  of  the  Department  of  Health  and 
Human  Services  (including  both  the 
Administration  for  Children  and 
Families  and  the  Substance  Abuse  and 
Mental  Health  Services  Administration) 
and  the  Department  of  Labor,  will 
provide  State  and  local  staff  and  other 
practitioners  with  practical  ideas  on  a 
range  of  topics,  such  as  preparing  for  the 


difficult  task  of  moving  clients  with 
multiple  barriers  into  work,  creating 
jobs  in  isolated  and  high-risk 
communities,  increasing  support  from 
noncustodial  parents,  promoting 
collaboration  and  achieving  seamless 
delivery  of  services,  changing  welfare 
offices  to  job  centers,  promoting  success 
in  the  workplace,  and  maintaining  the 
investments  in  needy  families. 

F.  Applicability  of  the  Rules 

As  we  indicated  in  policy  guidance  to 
\he  States  and  the  NPRM,  a  State  could 
operate  its  program  under  a  reasonable 
interpretation  of  the  statute  prior  to  our 
issuance  of  final  rules.  Thus,  in 
determining  whether  a  State  is  subject 
to  a  penalty,  we  would  not  apply 
regulatory  interpretations  retroactively. 
We  retained  this  basic  policy,  but 
modified  it  to  clarify  that  the 
"reasonable  interpretation"  standard 
appUes  until  the  effective  date  of  these 
final  rules.  You  can  find  additional 
discussion  of  this  policy  at  §  260.40  of 
the  preamble. 

m.  Principles  Governing  Regulatory 
Development 

A.  Restrictions  on  Our  Regulatory 
Authority 

Under  the  new  section  417  of  the  Act, 
the  Federal  government  may  not 
regiilate  State  conduct  or  enforce  any 
TANF  provision  except  to  the  extent 
expressly  provided  by  law.  This 
limitation  on  Federal  authority  is 
consistent  with  the  principle  of  State 
flexibility  and  the  general  State  and 
congressional  interest  in  shifting  more 
responsibility  for  program  policy  and 
procediues  to  the  States. 

We  interpreted  this  provision  to  allow 
us  to  regulate  in  two  different  kinds  of 
situations:  (1)  Where  Congress  has 
explicitly  directed  the  Secretary  to 
regulate  (for  example,  under  the 
caseload  reduction  provisions, 
described  below);  and  (2)  where 
Congress  has  charged  the  Department  of 
Health  and  Human  Services  (HHS)  with 
enforcing  penalties,  even  if  there  is  no 
explicit  mention  of  regulation.  In  this 
latter  case,  we  believe  we  have  an 
obligation  to  States  to  set  out,  in 
regulations,  the  criteria  we  will  use  in 
carrying  out  our  express  authority  to 
enforce  certain  TANF  provisions  by 
assessing  penalties. 

In  the  preamble  to  the  proposed  nde, 
we  indicated  that  we  endeavored  to 
regulate  in  a  manner  that  did  not 
impinge  on  a  State's  ability  to  design  an 
effective  and  responsive  program.  A 
large  number  of  commenters  felt  that 
our  regulations  would  in  feet  have  such 
a  negative  effiect.  In  the  subsequent 


discussion,  you  will  note  that  we  have 
revised  provisions  in  key  program  areas 
that  respond  to  these  concerns. 

At  the  same  time,  however,  we  remain 
committed  to  ensuring  that  States 
remain  accountable  for  meeting  TANF 
requirements.  Thus,  we  will  continue  to 
monitor  program  developments  so  that 
we  can  make  appropriate  adjiistments  if 
programs  fail  to  remain  focused  on 
TANF's  statutory  objectives. 

B.  State  Flexibility 

In  the  Conference  Report  to  PRWORA, 
Congress  stated  that  the  best  welfare 
solutions  come  from  those  closest  to  the 
problems,  not  irom  the  Federal 
government.  Thus,  the  legislation 
creates  a  broad  block  grant  for  each 
State  to  reform  welfare  in  ways  that 
work  best.  It  gives  States  the  flexibility 
to  design  their  own  programs,  define 
who  will  be  eligible,  establish  what 
benefits  and  services  will  be  available, 
and  develop  their  own  strategies  for 
achieving  program  goals,  including  how 
to  help  recipients  move  into  the  work 
force. 

Under  the  law  and  the  proposed  rules, 
we  indicated  that  States  could 
implement  innovative  and  creative 
strategies  for  supporting  the  critical 
goals  of  work  and  responsibility.  For 
example,  they  could  choose  to  expend 
funds  on  refundable  earned  income  tax 
credits  or  transportation  assistance  that 
would  help  low-wage  workers  keep 
their  jobs.  They  could  also  extend 
employment  services  to  noncustodial 
parents,  by  including  them  within  the 
definition  of  "eligible  families." 

To  ensure  that  our  rules  supported  the 
legislative  goals  of  PRWORA,  we 
indicated  our  commitment  to  gather 
information  on  how  States  were 
responding  to  the  new  opportunities 
available  to  them.  We  said  that  we 
reserved  the  right  to  revisit  some  issues, 
either  through  legislative  or  regulatory 
proposals,  if  we  identified  situations 
where  State  actions  were  not  furthering 
the  objectives  of  the  Act. 

A  large  niunber  of  commenters  felt  we 
had  unduly  limited  State  flexibility  to 
design  thefr  programs,  particularly  with 
respect  to  expending  fimds  in  separate 
State  programs,  providing  assistance  to 
child-only  cases,  and  continuing 
waivers,  but  also  in  areas  like  the 
definition  of  administrative  costs, 
restrictions  on  domestic  violence 
waivers  that  affected  reasonable  cause, 
and  the  definition  of  assistance. 

We  included  some  restrictions  on 
State  flexibility  in  the  NPRM  to  protect 
against  possible  State  policies  that 
might  imdermine  TANF  goals  or  divert 
the  Federal  share  of  child  support 
collections.  However,  in  response  to 
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these  concerns  and  in  recognition  of  the 
positive  steps  States  have  been  taking  to 
implement  welfare  refonn,  we  have 
decided  to  remove  some  of  the  direct 
and  perceived  restrictions  on  State 
flexibility.  We  have  also  provided  some 
important  preamble  language  that  helps 
clarify  State  flexibility  to  define  needy 
families  and  spend  both  Federal  TANiF 
and  State  MOE  funds  in  ways  that 
support  a  wide  range  of  families  in 
diverse  ways.  We  provide  additional 
discussion  of  these  changes  and 
clarifications  in  subsequent  sections  of 
the  preamble. 

C.  Acpountability  for  Meeting  Program 
Requirements  and  Goals 

In  the  NPRM  we  recognized  that 
States  have  enormous  flexibility  to 
design  their  TANF  programs  in  ways 
that  strengthen  families  and  promote 
work,  responsibility,  and  self- 
sufficiency.  At  the  same  time,  however, 
TANF  reflects  a  bipartisan  commitment 
to  ensuring  that  State  programs  support 
the  goals  of  welfare  reform.  To  this  end, 
the  statutory  provisions  on  data 
collection,  bonuses,  and  penalties  are 
crucial  because  they  allow  us  to  track 
what  is  happening  to  needy  families  and 
children  under  the  new  law,  measure 
program  outcomes,  and  promote  key 
program  objectives. 

Work 

As  we  indicated  in  the  NPRM,  we 
believe  the  central  goal  of  the  new  law 
is  to  move  welfare  recipients  into  work. 
The  law  reflects  this  important  goal  in 
a  number  of  ways: 

•  Work  receives  prominent  mention 
in  the  statutory  goals  at  section  401  and 
the  plan  provisions  in  section  402; 

•  Section  407  establishes  specific 
work  participation  rates  each  State  must 
achieve; 

•  Section  409  provides  significant 
financial  penalties  against  any  State  that 
fails  to  achieve  the  required 
participation  rates; 

•  Section  411  provides  specific 
authority  for  the  Secretary  to  establish 
data  reporting  requirements  to  capture 
necessary  data  on  work  participation 
rates;  and 

•  Section  413  calls  for  ranking  of 
States  based  on  the  effectiveness  of  their 
work  programs. 

The  proposed  and  final  rules  reflect  a 
similar,  special  focus  on  promoting  the 
work  objectives  of  the  Act  and  ensuring 
that  States  meet  the  statutory 
requirements  at  sections  407,  409,  and 
411  of  the  Act.  You  should  look  at  the 
rules  in  part  261,  and  the  related 
preamble  discussion,  for  specific 
details. 


This  Administration  has  repeatedly 
shown  its  commitment  to  promoting  the 
work  objectives  of  this  new  law.  Before 
and  since  the  legislation  was  passed,  the 
President  and  the  Administration  have 
worked  very  hard  to  ensure  that 
Congress  passed  strong  work  provisions 
and  provided  adequate  child  care 
funding  and  other  program  supports  to 
help  fomilies  making  the  transition  from 
welfare  to  work. 

These  include  the  new  Welfare  to 
Work  program  (WtW),  the  Welfare-to- 
Work  Tax  Credit  enacted  in  the 
Balanced  Budget  Act,  Welfare-to-Work 
housing  vouchers  included  in  the  Fiscal 
Year  1999  budget  for  the  Department  of 
Housing  and  Urban  Development,  and 
Job  Access  transportation  grants. 

WtW  provides  grants  to  States,  localities, 
Indian  Tribes,  and  ottier  grantees  to  help 
them  move  long-term  welfare  recipients  and 
certain  noncustodial  parents  into  lasting, 
unsubsidized  jobs. 

The  Welfare  to  Work  Tax  Credit  provides 
a  credit  equal  to  35  percent  of  the  first 
$10,000  in  wages  in  the  first  year  of 
employment,  and  50  percent  of  the  first 
$10,000  in  wages  in  the  second  year,  to 
encourage  the  hiring  and  retention  of  long- 
term  recipients.  (It  complements  the  Work 
Opportunity  Tax  Credit,  which  provides  a 
credit  of  up  to  $2,400  for  the  first  year  of 
wages  to  employers  who  hire  long-term 
welfare  recipients.) 

Welfare-to-Work  Housing  vouchers  will 
help  current  and  former  welfare  recipients 
who  need  housing  assistance  to  get  or  keep 
a  job.  Most  of  the  housing  vouchers  (50,000 
in  FY  1999)  will  go  to  communities  on  a 
comp)etitive  grant  basis. 

The  Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  authorizes  $750  million 
over  five  years  for  competitive  grants  to 
communities  to  develop  innovative 
transportation  activities  to  help  welfare 
recipients  and  other  low-income  workers 
(i.e.,  those  with  income  up  to  150  percent  of 
poverty)  get  to  work.  (You  can  find  more 
information  about  the  Administration's 
initiatives  at  http://www.whitehouse/gov/ 
wh/welfare.) 

The  President  has  also  challenged 
America's  businesses,  its  large  nonprofit 
sector,  and  the  executive  branch  of  the 
Federal  govenmient  to  help  welfare 
recipients  go  to  work  and  succeed  in  the 
workplace. 

In  May  1997,  the  President  helped  to 
launch  a  new  private-sector  initiative  to 
promote  the  hiring  of  welfare  recipients 
by  private-sector  employers.  The 
Welfare-to-Work  Partnership,  which 
started  with  105  participating 
businesses,  now  includes  over  10,000 
businesses  that  have  hired  410,000 
welfare  recipients.  This  partnership  has 
produced  a  variety  of  materials  to 
support  businesses  in  these  efforts, 
including  the  "Blueprint  for  Business" 
hiring  manual  and  "The  Road  to 


Retention,"  a  report  of  companies  that 
have  achieved  higher  retention  rates  for 
former  welfare  recipients.  You  can  find 
information  about  the  Welfare  to  Work 
Partnership  at  http:// 
www.welfaretowork.org. 

The  Small  Business  Administration 
(SBA)  is  addressing  the  unique  and  vital 
role  of  small  businesses,  which  accoimt 
for  over  one-half  of  all  private-sector 
employment.  It  is  helping  small 
businesses  make  connections  to  job 
training  organizations  and  job-ready 
welfare  recipients.  It  is  also  providing 
training  and  assistance  to  welfare 
recipients  who  wish  to  start  their  own 
businesses.  Businesses  can  receive 
assistance  through  SBA's  1-aoO-U- 
ASK-SBA  and  through  its  network  of 
centers,  shops,  and  district  offices. 
Information  on  SBA's  Welfare  to  Work 
initiative  (W2W)  and  other  activities  are 
available  through  the  SBA  home  page  at 
http://www.sba.gov. 

In  addition,  the  Vice  President  has 
developed  a  coalition  of  national  civic, 
service,  and  faith-based  groups 
committed  to  helping  former  welfare 
recipients  succeed  in  the  workforce — ^by 
providing  mentoring,  job  training,  child 
care,  and  other  supports. 

On  March  8, 1997,  the  President 
directed  all  Federal  agencies  to  submit 
plans  describing  the  efforts  they  woiUd 
make  to  respond  to  this  challenge. 
Under  the  Vice  President's  leadership. 
Federal  agencies  committed  to  hiring  at 
least  10,000  welfare  recipients  over  the 
next  four  years.  Agencies  have  already 
fulfilled  this  commitment — nearly  two 
years  ahead  of  schedule.  (You  can  find 
additional  information  on  this  effort  at 
http://www.welfaretowork.fed.gov.) 

Meeting  the  Needs  of  Low-Income 
Families  and  Children 

In  a  number  of  different  ways,  the 
new  law  works  to  ensure  that  the  needs 
of  low-income  children  and  families  are 
met.  First,  it  provides  a  guaranteed  base 
level  of  Federal  funding  for  the  TANF 
programs.  Then,  in  times  of  special 
financial  need,  it  makes  nearly  $2 
billion  in  additional  funding  available 
through  a  Contingency  Fund  and  up  to 
$1.7  billion  available  for  loans  to  States. 
It  also  authorizes  several  studies  to 
monitor  changes  in  the  situations  of 
needy  children  and  families  that  occur 
after  enactment.  For  example,  it  requires 
us  to  report  on  how  certain  children  are 
affected  by  the  provisions  of  the  new 
law.  It  also  requires  us  to  track  whether 
a  State's  child  poverty  rate  increases  as 
the  result  of  the  State's  TANF  program 
and  requires  States  to  initiate  corrective 
actions  when  such  increases  occur. 

These  regulations  work  to  furthw  the 
objectives  of  these  statutory  provisions. 
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Most  importantly,  they  work  to  ensure 
that  the  iise  of  Federal  and  State  funds 
is  consistent  with  the  provisions  and 
purposes  of  TANF,  that  States  maintain 
their  investments  on  needy  families, 
that  recipients  and  other  workers  have 
the  protections  available  to  them  that 
are  intended  under  Federal  law,  and 
that  we  collect  data  from  States  that  are 
necessary  to  assess  program 
performance. 

IV.  Discussion  of  Cross^Iutting  Issues 

Overview  of  Comments 

As  we  indicated  earlier  in  the 
preamble,  commenters  expressed  a 
number  of  major  concerns  with  respect 
to  our  policies  on  separate  State 
programs,  child-only  cases,  and  waiver 
continuations.  In  particidar,  they  said: 
(1)  In  part  because  of  the  imcertainty 
they  created,  the  proposed  rules  would 
stifle  innovation  and  vmdermine  the 
States'  ability  to  meet  the  needs  of  their 
femilies;  (2)  the  proposed  rules  were 
overly  prescriptive  and  burdensome,  too 
concerned  about  accountability  and  the 
taking  of  penalties,  and  not  focused  on 
outcomes;  (3)  they  undermined  the 
partnership  between  the  State  and 
Federal  governments,  fostered  an 
adversarial  relationship,  violated  the  - 
compact  between  the  States  and 
Washington  in  creating  TANF,  or 
contravened  Congressional  intent  (if  not 
the  law)  in  regiUating  State  behavior  in 
these  areas;  (4)  we  presimied  State  guilt 
when  there  was  no  evidence  that  States 
were  taking  advantage  of  loopholes  to 
evade  the  TANF  provisions;  and  (5)  our 
strict  penalty  policies,  promotion  of 
"work  first"  strategies,  and  inattention 
to  recipient  protections  could  ultimately 
harm  recipients  (e.g.,  prevent  them  from 
attaining  jobs  that  paid  a  living  wage  or 
accessing  appropriate  treatment). 

We  disagree  with  commenters  that 
claimed  that  we  exceeded  our  regulatory 
and  statutory  authority  in  the  NPRM. 
However,  because  of  the  evidence  we 
have  seen  about  States'  commitment  to 
develop  programs  that  are  consistent 
with  the  goals  of  TANF,  these  final  rules 
reflect  some  significant  changes  in  our 
policies  on  these  three  issues.  You  will 
find  additional  details  in  the  following 
discussion. 

A.  Separate  State  Prognuns 

Background 

Section  409(a)(7)  of  the  Social 
Security  Act  permits  States  to  assist 
eligible  families  by  expending 
maintenance-of-efiort  funds  (MOE) 
under  "all  State  programs."  Thus,  we 
recognize  expenditures  under  the  State's 
TANF  program  and/or  separate  State 
program(s).  However,  eligible  femilies 


assisted  through  a  separate  State 
program  are  not  generally  subject  to 
TANF  requirements,  including  work 
participation  requirements,  child 
support  collection  requirements,  the 
time  limit  on  receipt  of  assistance,  and 
data  collection  and  reporting 
requirements.  In  other  wor(k,  by 
definition,  States  operating  separate 
programs  avoid  TANF  requirements; 
they  have  more  flexibility  to  use  the 
funds  available  in  these  programs  to 
help  eligible  families. 

In  the  NPRM  preamble,  in  a  section 
entitled  "Maintenance-of-Effort  (MOE)," 
we  stated  that  one  of  the  most  important 
provisions  in  the  new  law  designed  to 
protect  needy  femilies  and  children  is 
the  basic  maintenance-of-effort  (basic 
MOE)  requirement  in  the  TANF  statute. 
This  provision  requires  States  to 
maintain  a  certain  level  of  spending  on 
welfare,  based  on  historic  (i.e.,  fiscal 
year  (FY)  1994)  expenditxire  levels. 
Because  this  provision  is  critical  to  the 
successful  implementation  of  the  law, 
Congress  gave  us  the  authority  to 
enforce  State  compliance  in  meeting 
this  requirement,  and  it  received 
significant  attention  in  the  proposed 
rule. 

We  also  directed  readers  to  the  data 
collection,  work,  and  penalty  provisions 
of  the  proposed  rule,  at  parts  271-275, 
for  provisions  designed  to:  (1)  ensure 
that  States  continue  to  make  the 
required  investments  in  meeting  the 
needs  of  low-income  children  and 
families;  (2)  prevent  States  from  either 
supplanting  funds  or  using  their  MOE 
funds  to  meet  extraneous  program  or 
fiscal  needs;  (3)  give  us  adequate 
information  to  meet  oiir  statutory 
responsibility  to  determine  what  is 
happening  in  State  programs;  and  (4) 
take  a  broad  view  of  work  effort, 
caseload  reduction,  and  program 
performance. 

We  recognized  that  States  have  more 
flexibility  in  spending  their  State  MOE 
funds  than  their  Federal  TANF  funds, 
especially  when  they  expend  their  MOE 
funds  in  separate  State  programs. 
However,  at  the  same  time,  we 
reiterated  concerns  that  we  had  first 
expressed  in  our  policy  guidance  of 
January  1997,  TANF-ACF-4'A-97-l, 
that  States  could  design  their  programs 
to  avoid  the  work  requirements  of  the 
new  law  or  to  avoid  returning  a  share 
of  their  child  support  collections  to  the 
Federal  government.  ThOTefbre,  we 
proposed  four  measures  to  mitigate 
these  potential  negative  consequences. 

First,  if  we  detected  a  significant 
pattern  of  diversion  of  femilies  to  a 
separate  State  program  that  achieves  the 
e^ct  of  avoidhig  either  the  woric 
participation  rates  or  returning  the 


Federal  share  of  child  support 
collections,  we  proposed  to  deny 
reasonable  cause  for  certain  penalties. 
For  avoiding  the  work  participation 
rates,  reasonable  cause  relief  would  not 
be  available  with  respect  to  penalties  for 
failure  to:  meet  minimum  participation 
rates,  implement  time  limits,  maintain 
assistance  to  a  custodial  parent  who 
cannot  obtain  child  care  for  a  child 
under  age  6,  and  reduce  assistance  for 
recipients  refusing  without  good  cause 
to  work.  For  diverting  the  Federal  share 
of  child  support  collections,  reasonable 
cause  would  not  be  available  with 
respect  to  the  penalties  for  failure  to: 
meet  miniirmTn  participation  rates, 
inclement  time  limits,  reduce 
assistance  for  recipients  refusing 
without  good  cause  to  work,  and 
cooperate  with  paternity  establishment 
and  child  support  enforcement 
requirements. 

Second,  for  the  same  two  diversion 
situations  and  penalties  that  we  just 
discussed,  we  proposed  that  a  State 
would  not  be  eligible  for  a  penalty 
reduction  on  the  basis  of  making 
substantial  progress  during  corrective 
compliance  unless  it  corrected  the 
diversion. 

Third,  we  proposed  to  deny  a  State 
access  to  two  possible  reductions  in  the 
penalty  for  failing  to  meet  work 
participation  rates  unless  it 
"demonstrates  that  it  has  not  diverted 
cases  to  a  separate  State  program  for  the 
purpose  of  avoiding  the  work 
participation  requirements." 

Finally,  we  proposed  to  require  that  a 
State  collect  case-record  data  on 
participants  in  separate  State  programs 
if  it  wished  to  receive  a  high 
performance  bonus;  qualify  for  work 
participation  caseload  reduction  credit; 
or  be  considered  for  a  reduction  in  the 
penalty  for  failing  to  meet  the  work 
participation  requirements. 

In  making  these  proposals,  we  noted 
that  the  Secretary  has  considerable 
discretion  in  determining  whether  to 
reduce  penalties  or  grant  a  good  cause 
exception.  We  argued  that  work  was  the 
most  critical  component  in  achieving 
the  purposes  of  TANF  and  these  limits 
on  the  relief  on  the  work  penalty  were 
appropriate  to  prevent  circumvention  of 
this  purpose. 

We  went  on  to  say  that 
implementation  of  the  child  support 
provisions  was  the  other  key  component 
to  achieving  self-sufficiency.  We  spoke 
about  the  major  Federal  role  in  child 
support  enforcement  (particidarly  with 
.  regard  to  the  operation  of  the  New  Hire 
Directory  and  the  Federal  Parent  Locator 
Service),  the  continuing  Federal  interest 
in  the  effectiveness  of  these  programs, 
and  the  continued  Federal  financial 
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commitment,  under  TANF.  for  needy 
families  whose  children  have  been 
deprived  of  parental  support  and  care. 

We  expressed  concern  not  just  about 
the  unintended,  negative  consequences 
of  diverting  cases  to  separate  State 
programs  for  the  Federal  budget  and  the 
Federal  government's  ability  to  ensure 
an  effective  child  support  program,  but 
also  about  reduced  State  accoimtability 
for  ensuring  that  needy  families  take 
appropriate  steps  towards  achieving 
self-sufficiency.  We  indicated  that,  in 
the  interest  of  protecting  the  key  goals 
of  TANF,  it  was  appropriate  for  the 
Secretary  to  use  the  discretion  available 
to  her  to  forgive  penalties  and  set 
penalty  amounts  so  as  to  ensure  that 
States  do  not  divert  cases 
inappropriately. 

We  annoimced  plans  to  monitor 
States'  actions  to  determine  if  they 
constituted  a  significant  pattern  of 
diversion.  For  example,  if,  based  on  an 
examination  of  statistical  or  other 
evidence,  we  came  to  the  conclusion 
that  a  State  was  assigning  people  to  a 
separate  State  program  in  order  to  divert 
the  Federal  share  of  child  support 
collections,  or  in  order  to  evade  the 
work  requirements,  we  would  conclude 
that  this  is  a  significant  pattern  of 
diversion  and  would  deny  the  State  the 
specified  types  of  penalty  relief. 

We  said  a  State  would  have 
opportunity  to  prove  that  this  pattern 
was  actually  the  result  of  State  policies 
and  objectives  that  were  entirely 
unrelated  to  the  goal  of  diversion,  but 
we  would  make  the  final  judgment  as  to 
what  constitutes  a  significant  pattern  of 
diversion. 

We  placed  the  specific  regulatory 
provisions  associated  with  these 
policies  in  §§  271.51(a),  271.52(b), 
272.5(c)  and  (d),  and  272.6(i)(2)  of  the 
proposed  rule. 

We  also  indicated  our  intent  to 
propose  that  States  seeking  to  receive 
high  performance  bonuses  would  be 
requiredto  report  on  families  served  by 
separate  State  programs  in  the  coming 
NPRM  on  high  performance  bonuses. 

Comment  Overview 

We  received  dozens  of  comments  on 
these  proposals  related  to 
implementation  of  separate  State 
programs.  The  commenters  universally 
opposed  the  proposals  and  presented  a 
variety  of  objections.  Most  wanted  the 
provisions  deleted  entirely,  but  some 
suggested  specific  changes  that  we 
could  make  to  the  regulatory  provisions 
if  we  did  not  delete  diem. 

hx  simimarizing  these  extensive 
comments,  we  first  address  those 
directed  at  deleting  the  provisions.  Then 
we  address  the  comments  about 


possible  refinements  that  we  coiUd 
make. 

Commenters  objected  to  both  the 
negative  tone  of  these  rules  and  their 
effect  in  imdennining  State  and  local 
flexibility  to  serve  needy  families, 
including  those  with  multiple  barriers 
to  employment.  They  noted  that  several 
States  have  created  or  were  considering 
separate  State  programs  to  serve  their 
most  vulnerable  families,  such  as  legal 
noncitizens  with  poor  language  and 
literacy  skills;  single  parents  taking  care 
of  a  disabled  child;  citizens  not  disabled 
enough  to  qualify  for  SSI,  but  unable  to 
work  20  to  30  hours  a  week;  refugees; 
and  victims  of  domestic  violence.  They 
expressed  fears  that  the  proposed  rules, 
if  not  modified,  could  have  a  significant 
chilling  effect  on  the  development  of 
irmovative  approaches  to  serve  working 
families  and  the  most  vulnerable 
populations.  That  is.  States  would  be 
conservative  in  extending  assistance  to 
hard-to-serve  or  working  families  out  of 
fear  of  incurring  more  and  larger 
penalties.  In  fact,  some  commenters 
argued  that,  since  TANF  was  not  an 
entitlement  program,  some  States  might 
choose  not  to  give  such  individuals 
assistance  due  to  concerns  about  the 
penalty  consequences. 

Some  argued  that  the  proposals  were 
contrary  to  the  statute  and 
Congressional  intent.  Their  comments 
encompassed  the  following  general 
points:  (1)  There  is  no  statutory  basis  for 
the  links  between  penalty  relief  and  the 
operation  of  separate  State  programs.  In 
deciding  penalty  relief,  we  should  be 
looking  only  at  the  TANF  program.  (2) 
The  statute  clearly  authorizes  States  to 
spend  their  basic  MOE  funds  in  separate 
State  programs  that  are  not  subject  to 
TANF  requirements.  Our  proposals 
would  punish  States  that  elected  to  use 
this  audiority  and  preempt  State  and 
local  authority  over  their  ownn  programs. 
(3)  Our  proposals  woidd  deny  penalty 
relief  where  the  statute  requires  such 
relief.  (For  example,  the  statute  says  that 
the  Secretary  "shall"  reduce  work 
participation  penalties  based  on  degree 
of  noncompliance;  thus,  this  reduction 
is  not  discretionary.  The  statute  also 
provides  that  the  Secretary  coidd 
impose  lesser  penalties  on  a  State  that 
fails  to  correct  a  violation  fully  imder 
corrective  compliance.)  Categorically 
den)ring  penalty  relief  because  of  a 
State's  legal  and  allowable  actions  on 
separate  State  programs  is  not 
appropriate. 

m  heu  of  the  proposed  policies,  many 
commenters  recommended  that  we 
monitor  State  actions  to  determine  if  a 
State  is  pursuing  legitimate  policy 
objectives  or  avoiding  TANF-related 
requirements.  They  noted  the  lack  of 


evidence  so  far  that  States  were  abusing 
the  flexibility  available  imder  the  law; 
their  view  was  that  States  have  been 
using  separate  programs  for  constructive 
and  appropriate  purposes.  One  noted,  if 
a  few  States  try  to  take  advantage  of  the 
flexibility  in  the  law.  Congress  and  the 
Department  can  work  together  to  figure 
out  an  effective  way  to  stop  them. 

Conmienters  also  arguea  that  the 
penalty  consequences  for  operating 
separate  State  programs  exceeded  the 
magnitude  of  the  purported  offense.  As 
a  case  example,  a  State  could  be 
operating  a  separate  State  program  that 
represented  only  a  small  percent  of  its 
MOE  expenditures,  it  barely  missed  its 
participation  rate,  and  it  had  suffered  a 
catastrophic  natiiral  disaster  during  the 
course  of  the  year.  The  argument  is  that 
the  State  should  get  reasonable  cause  or 
penalty  reduction  because  the  State's 
failure  could  be  attributed  entirely  to 
the  natural  disaster,  the  separate  State 
program  was  an  incidental  matter,  and, 
by  any  objective  measure,  the  State's 
degree  of  noncompliance  was  minimal. 
Absolute  loss  of  penalty  relief  in  such 
a  case  would  be  arbitrary,  at  a 

miniTTiiim. 

A  related  comment  was  that  we 
should  limit  denial  of  penalty  relief  to 
situations  where  there  is  a  direct 
relationship  between  the  penalty  at 
issue  and  the  conduct  of  the  State. 
Commenters  argued  that  we  should  not 
deny  penalty  relief  on  four  penalties 
when  the  State  actions  at  issue  were 
probably  only  directly  connected  to  one 
penalty. 

One  suggestion  for  making  the 
consequences  more  proportionate  to  the 
"offense"  woidd  be  to  not  totally 
preclude  eligibility  for  penalty  relief, 
but  to  consider  State  policies  on 
separate  State  programs  as  one  of 
several  factors  affecting  how  diffictdt 
the  penalty  standard  was  for  a  State  to 
achieve. 

Others  noted  that  we  had  not  used 
clear  or  consistent  language  when 
articulating  how  a  separate  State 
program  might  affect  the  availability  of 
penalty  relief.  The  lack  of  clarity  would 
make  it  difficult  for  States  to  predict  the 
effect  of  these  provisions  and  could 
produce  unfair,  arbitrary,  and 
inconsistent  outcomes.  It  coiUd  also 
mean  that  we  imduly  deter  States  from 
assisting  needy  families. 

Commenters  raised  the  following 
questions  about  the  meaning  of  our 
proposals:  (1)  What  is  meant  by 
"purpose"  and  "effect"?  (2)  Are  the 
terms  meant  to  define  different 
concepts?  (3)  Does  "purpose"  refer  to   . 
"sole  purpose"  or  "one  of  the 
purposes"?  (4)  How  would  we 
determine,  or  a  State  prove,  whether  a 
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separate  State  program  has  the  specified 
"purpose"  or  "effect"?  (5)  What  is 
meant  by  a  "significant"  pattern  of 
diversion?  and  (6)  What  criteria  would 
we  use  to  judge  whether  a  State 
adequately  demonstrated  that  it  had  not 
diverted  cases  to  avoid  penalties  or 
divert  child  support?  Relatedly,  they 
objected  to  the  fact  that  our  proposed 
rules  shifted  the  burden  of  proof  about 
intent  onto  the  States  and  to  the 
difficulties  attendant  in  proving  a 
negative  proposition. 

Among  the  suggestions  offered  for 
addressing  these  concerns  were:  (1) 
Clarify  the  circumstances  when  a  State 
will  not  face  loss  of  penalty  reUef  (e.g., 
identify  reasonable  and  legitimate 
policy  bases  for  separate  State  programs, 
using  examples);  (2)  allow  an  up-front 
assessment  of  the  acceptability  of 
separate  State  programs  that  States 
could  rely  upon  in  deciding  what 
options  to  pursue  under  separate  State 
programs;  (3)  create  clear,  objective 
criteria  for  determining  when  a  separate 
State  program  would  trigger  adverse 
consequences;  and  (4)  err  on  the  side  of 
flexibility  if  we  cannot  make  highly 
acciirate  determinations  that  programs 
are  deliberately  designed  to  avoid 
Federal  rules. 

Overall  Response 

When  we  were  developing  the 
proposed  rules,  obviously  we  were  very 
concerned  that  States  would  use  the 
flexibility  available  through  separate 
State  programs  to  avoid  work 
participation  requirements,  divert  the 
Federal  share  of  child  support 
collections,  and  otherwise  undermine 
the  goals  or  provisions  of  TANF.  Within 
the  authority  that  we  have  to  make 
decisions  on  State  penalties  and 
bonuses,  we  proposed  specific 
regulatory  policies  with  respect  to 
penalties,  bonuses,  and  reporting  in 
response  to  that  concern. 

However,  as  we  have  seen  these 
programs  evolve,  our  concerns  about 
possible  abuses  have  diminished.  As 
commenters  pointed  out.  States  are 
generally  using  separate  State  programs 
to  serve  a  variety  of  policy  purposes 
consistent  with  the  goals  and  provisions 
of  PRWORA.  For  example:  (1)  They  are 
supporting  work  and  self-support — 
through  State  earned  income  credits, 
transportation,  child  care,  or  other 
work-related  assistance;  (2)  they  are 
helping  families  with  special  needs  who 
are  unable  to  engage  in  work  activities 
for  the  requisite  number  of  hours— e.g., 
families  dealing  with  substance  abuse, 
'  incapacity  (or  caring  for  a  disabled 
child),  literacy  or  ESL  needs;  (3)  they 
are  working  to  increase  the  economic 
viability  of  families — ^by  providing 


financial  aid  for  post-secondary 
education  and  support  for  other 
education  or  training  activities, 
including  activities  for  noncustodial 
parents;  and  (4)  they  are  assisting 
individuals  ineligible  for  the  TANF 
program  (e.g.,  using  State  funds  to 
provide  "Food  Stamp"  benefits  for  legal 
aliens  who  lost  eligibility  for  assistance 
under  PRWORA). 

ki  the  few  cases  where  separate  State 
programs  are  serving  families  that  we 
would  normally  expect  to  see  in  the 
TANF  program,  we  often  see  the  same 
or  similar  level  of  work  activity  required 
under  TANF;  e.g..  Florida's  two-parent 
program  and  Maine's  Parents-as- 
Scholars  program  are  part  of  separate 
State  programs,  but  expect  parents  to 
participate  at  the  TANF  level  of  hours, 
or  more. 

As  commenters  pointed  out,  if  we 
developed  policy  to  force  States  to 
provide  services  to  families  within  the 
confines  of  the  TANF  statute,  we  would 
not  necessarily  achieve  that  end.  An 
equally  possible  outcome  could  be  that 
States  would  elect  not  to  serve  families, 
especially  those  hard-to-serve  families 
that  would  be  the  most  difficult  to 
accommodate  imder  the  standard  TANF 
rules. 

We  considered  ways  to  redraft  the 
NPRM  policy  so  that  we  would  not  have 
the  "chilling"  effect  on  State  innovation 
that  commenters  feared.  A  variety  of 
options  were  available  to  us,  ranging 
firom  wording  changes,  to  clarifications 
of  key  terms,  to  setting  up  a  process  for 
pre-clearance  of  State  proposals,  to 
reducing  the  potential  negative 
consequences  to  States  if  we  found 
inappropriate  diversion. 

However,  we  were  concerned  that:  (1) 
None  of  these  options  totally  eliminated 
the  potential  "chilling"  effects  on  State 
innovation;  and  (2)  existing  evidence 
did  not  indicate  that  there  was  a 
problem  sufficient  to  justify  such  a 
strong  policy  response. 

"Thus,  the  final  rules  eliminate  the 
proposed  link  between  a  State's 
decisions  on  implementing  a  separate 
State  program  and  its  eligibility  for 
penalty  relief.  In  particular,  we  removed 
the  provisions  related  to  separate  State 
programs  that  were  in  the  proposed 
rules  at  §§  271.51(a),  271.52(b),  272.5  (c) 
and  (d),  and  272.6(i)(2). 

However,  we  remain  concerned  about 
the  possibility  that  States  could  use 
separate  State  programs  to  avoid  the 
TANF  work  requirements  (particularly 
for  two-parent  families)  and  to  divert 
the  Federal  share  of  child  support 
collections.  Thus,  at  §§  261.41(e)  and 
265.3(d)(1),  we  retained  the  NPRM 
provisions  (which  were  at  §§  271.41(e) 
and  275.3(dHl))  that,  as  a  condition  for 


receiving  caseload  reduction  credits  or  a 
high  performance  bonus.  States  must 
report  data  on  separate  State  programs 
and  the  recipients  in  them,  through  the 
SSP-MOE  Data  Report.  However,  we 
deleted  the  language  that  was  in 
§  275.3(d)(l)(iii)  indicating  that  States 
needed  to  submit  the  SSP-MOE  Data 
Report  if  they  wanted  to  be  considered 
for  a  reduction  in  the  penalty  for  failing 
to  meet  the  work  participation 
requirements.  Also,  as  we  discuss  in  the 
next  section  of  the  preamble,  by 
changing  the  definition  of  assistance,  we 
have  limited  the  types  of  programs 
covered  by  this  reporting.  We  have  also 
reduced  the  types  of  data  elements  that 
must  be  reported. 

This  data  collection  is  part  of  a  broad 
strategy  to  monitor  the  scope  and  natiire 
of  separate  State  programs.  This  strategy 
starts  with  foiu-  data  soiu-ces:  (1)  The 
quarteriy  TANF  Financial  Report 
(Appendix  D);  (2)  the  MOE  section  of 
the  annual  report  (at  §  265.9(c)  and 
Appendix  I);  (3)  the  quarteriy  SSP-MOE 
Data  Report;  and  (4)  quarterly  reports  on 
child  support  collections.  We  would 
review  data  from  these  soiuries  to 
identify  States  that  might  be  using 
separate  State  programs  either  for  the 
purpose  of  avoiding  work  or  diverting 
the  Federal  share  of  child  support 
collections.  We  would  then  make  a 
preliminary  assessment  whether  these 
States  were  opiating  separate  State 
programs  that  were  consistent  with 
TANF  goals.  If  we  needed  additional 
information  for  this  assessment,  we 
could  supplement  the  official 
information  with  information  gathered 
in  single  State  audits  or  special  studies 
(such  as  studies  conducted  by  the 
Department's  Office  of  the  Inspector 
General). 

The  data  collection  on  separate  State 
programs  will  help  enable  us  to:  (1) 
Monitor  the  nature  of  these  programs; 
(2)  determine  the  extent  to  which  cases 
are  being  shifted  to  separate  State 
programs;  (3)  determine  whether  such 
shifts  are  having  an  adverse  effect  on  the 
two  work  participation  rates  or  the 
Federal  share  of  child  support 
collections;  (4)  develop  a  sound  policy 
response  in  the  event  of  adverse  effects; 
(5)  better  assess  a  State's  claim  for  a 
caseload  reduction  credit  or  high 
performance  bonus;  and  (6)  decide  if  a 
State's  policies  with  respect  to  separate 
State  programs  should  affect  its  ranking 
under  section  413(d)  of  the  Act. 

In  the  proposed  rule,  we  did  not 
mention  that  the  creation  of  separate 
State  programs  might  affect  the  annual 
rankings  of  States  based  on  the  success 
of  their  work  efforts.  However,  we  have 
concluded  that  there  could  be 
circumstances  imder  which  we  would 
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want  to  alter  a  State's  ranking  on  this 
basis.  For  example,  suppose  the  State 
with  the  highest  percentage  of 
placements  in  long-term  jobs  for  its 
TANF  cases  achieved  its  placement  rate 
and  ranking  by  shifting  all  of  its  hard- 
to-serve  cases  from  TANF  to  separate 
State  programs.  Obviously,  this  State 
would  not  merit  a  ranking  as  one  of  the 
five  most  successful  States.  We  will 
consider  if  a  State's  separate  State 
program  had  the  effect  of  avoiding  work 
requirements  as  one  fector  in 
determining  the  annual  ranking  of 
successful  State  programs. 

We  will  incorporate  a  full  analysis  of 
the  information  that  we  have  gathered 
on  what  has  been  happening  with 
separate  State  programs  in  our  annual 
report  to  Congress.  For  example,  we 
intend  to  address  issues  such  as:  (1) 
What  is  the  basic  nature  of  these 
programs;  (2)  have  there  been  changes 
in  their  size  or  scope;  (3)  who  do  these 
programs  serve;  (4)  how  do  they  differ 
from  TANF  recipients;  (5)  what  types  of 
benefits  do  they  provide;  (6)  to  what 
extent  do  work  participation  rates 
apply;  (7)  what  participation  rates  are 
being  achieved;  and  (8)  is  there  any 
evidence  of  the  diversion  of  Federal 
child  support  collections.  By  looking  at 
this  range  of  issues,  we  will  be  better 
able  to  assess  whether  States  have 
diverted  individuals  from  TANF  with 
the  apparent  purpose  of  avoiding  TANF 
program  requirements. 

In  the  High  Performance  Bonus 
guidance  that  we  issued  on  March  17, 
1998  (TANF-ACF-PI-9a-01),  we  noted 
that  a  State's  success  in  meeting  TANF 
performance  goals  could  be  affected  by 
its  decision  to  fund  a  separate  State 
program  with  its  maintenance-of-effort 
(MOE)  dollars  and  that  such  actions 
might  advantage  one  State  over  another. 
For  example,  if  a  State  had  a  separate 
State  program  similar  to  TANF  in  which 
it  put  recipients  who  were  more 
difficult  to  employ,  its  TANF 
performance  results  could  be  imfairly 
inflated.  In  such  cases,  we  would  need 
to  consider  including  outcomes  for  the 
caseload  in  separate  State  programs  in 
the  performance  measures.  We  said  we 
woiild  analyze  separate  State  program 
data,  as  well  as  other  information  we 
receive  on  the  characteristics  of  the 
caseload  and  the  nature  of  benefits 
provided  in  separate  State  programs,  in 
assessing  how  and  whether  to  adjust  a 
State's  TANF  performadice  data. 

On  the  issue  of  child  support 
collections  more  specifically,  while 
States  have  new  flexibility  in  the  way 
that  they  administer  their  TANF 
programs,  they  must  continue  to  share 
a  portion  of  child  support  collections 
with  the  Federal  government.  The  need 


to  share  TANF-related  collections  could 
serve  as  a  possible  disincentive  for 
States  to  pass  through  the  full  amoimt 
of  child  support  to  families  and  could 
create  an  incentive  for  States  to  serve 
needy  families  through  separate  State 
programs.  State  spending  in  these 
separate  State  programs  continues  to 
coimt  under  the  basic  MOE 
requirements,  but  States  do  not  need  to 
share  the  child  support  collected- on 
behalf  of  families  served  by  these 
programs. 

At  this  point,  we  have  no  evidence 
that  States  are  diverting  child  support 
collections.  For  example,  we  are  not 
seeing  dramatic  decreases  in  the  Federal 
share  of  collections  or  changes  in  the 
average  collection  per  case.  In  the 
meantime,  the  Administration  is 
engaged  in  a  dialogue  with  stakeholders 
on  child  support  program  financing 
issues  to  look  at  ways  to  address  these 
and  other  related  concerns.  We  vrill 
work  with  these  stakeholders  and  with 
Congress  to  develop  any  necessary 
legislation. 

As  a  number  of  commenters 
suggested,  imder  these  final  rules,  we 
have  adopted  a  strategy  that  includes 
gathering  information,  monitoring 
developments,  smd  keeping  oiu  options 
open  regarding  futiue  actions.  Through 
our  data  collection,  we  will  obtain 
substantial  information  on  the 
characteristics  of  separate  State 
programs,  the  families  they  serve,  and 
the  benefits  they  provide.  This 
information  will  help  us  assess  their 
potential  impact  on  the  achievement  of 
TANF  goals.  We  will  consider 
proposing  appropriate  legislative  or 
regulatory  remedies,  consistent  with  our 
legal  authority,  if  we  find  that  States  are 
using  the  flexibility  available  under 
these  rules  to  avoid  work  requirements, 
divert  child  support  collections,  or 
otherwise  undermine  the  goals  of 
TANF.  However,  we  will  not  put  any 
significant  policy  change  into  effect 
without  appropriate  prior  consultation 
with  States,  Congress,  and  other 
interested  parties. 

Separate  State  Program  Reporting 

Comment:  Commenters  also  argued 
that  the  stringent  reporting  requirements 
and  the  potential  loss  of  caseload 
reduction  credits,  eligibility  for  high 
performance  bonuses,  and  certain 
penalty  relief  for  States  that  failed  to 
comply  with  the  reporting  requirements 
also  discouraged  States  from 
implementing  innovative  separate  State 
programs. 

Response:  As  we  discuss  in  the 
preamble  for  §  260.31,  we  have  made 
significant  changes  to  the  proposed 
definition  of  assistance.  These  changes 


have  a  significant  effect  on  the  scope  of 
the  disaggregated  and  aggregate 
reporting  for  both  TANF  and  separate 
State  programs.  Like  the  TANF  Data 
Report,  the  SSP-MOE  Data  Report  only 
captures  information  on  families 
receiving  "assistance."  Therefore,  States 
do  not  have  to  provide  detailed  program 
and  family  characteristics  data  for 
families  receiving  other  kinds  of 
benefits  and  work  supports.  Thus,  the 
data  collection  in  the  final  rules 
responds  to  the  commenters'  concerns 
about  the  problems  that  would  be 
inherent  in  requiring  detailed  reporting 
of  case-record  information  from 
programs  that  bore  little  or  no 
relationship,  in  substance  or 
administration,  to  those  providing 
traditional  welfare  benefits. 

However,  information  on  separate 
State  programs  is  still  very  important 
under  the  final  rule.  Thus,  we  still 
expect  States  to  submit  SSP-MOE  Data 
Reports  containing  data  on  separate 
State  programs  that  are  similar  to  the 
TANF  program  data  as  a  condition  of 
receiving  caseload  reduction  credits  or 
high  performance  bonuses.  Also,  we 
have  strengthened  the  information  we 
will  collect  on  SSP-MOE  spending  by 
expanding  reporting  under  the  TANF 
Financial  Report  and  expanding  " 
information  on  all  MOE  programs  in  the 
aimual  report  (as  discussed  in  §  265.9 
and  presented  in  Appendix  1).  Taken  in 
combination,  these  data  wiU  help  us 
ensiue  that  each  State  has  met  its  basic 
MOE  requirement,  properly  evaluate 
State  reports  on  caseload  reduction 
credits,  assess  overall  State 
performance,  and  report  on  program 
characteristics  to  the  public,  to  the 
Department,  and  to  Congress.  We  could 
also  use  the  information  to  identify 
areas  in  which  regulatory  or  legislative 
changes  may  be  necessary. 

Under  the  final  rule,  we  do  not 
require  that  States  submit  the  SSP-MOE 
Data  Report  in  order  to  qualify  for 
penalty  relief  because  the  information  in 
the  report  is  not  germane  to  the 
determination  of  its  penalty  amount. 

The  information  in  the  SSP-MOE 
Data  Report  is  germane  to  determining 
if  States  have  achieved  creditable 
caseload  reductions  and  to  assessing  a 
State's  overall  performance  under 
TANF.  Thus,  as  stated  previously,  the 
final  rule  does  require  that  a  State 
submit  an  SSP-MOE  Data  Report  if  it 
wants  to  receive  either  a  High 
Performance  Bonus  or  a  caseload 
reduction  credit  (though  with  reduced 
data  elements). 

Failure  of  a  State  to  submit  the  MOE 
information  required  in  either  the  TANF 
Financial  Report  or  the  annual  report 
could  affect  a  State's  liability  for  a 
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reporting  penalty  or  an  MOE  penalty, 
depending  upon  the  nature  of  the 
failure. 

You  should  review  the  preamble 
discussion  at  §  265.9  and  Appendix  I  for 
information  on  annual  aggregate 
reporting  for  MOE  programs  and  the 
regulation  at  §  265.3(b)  and  (d)  and 
appendices  E,  F,  and  G  for  more 
detailed  information  on  the  data 
collection  for  separate  State  programs  in 
the  SSP-MOE  Data  Report. 

Finally,  in  the  policy  announcement 
and  proposed  rule,  we  advised  States  to 
think  carefully  about  the  risks  to  the 
long-term  viability  of  their  TANF 
programs  if  they  relied  too  extensively 
on  separate  State  programs  to  meet  their 
MOE  requirements.  States  cannot 
receive  contingency  funds  imless  their 
expenditures  within  the  TANF  program 
are  at  100  percent  of  historic  State 
expendit\ires.  Thus,  excessive  State 
reliance  on  expenditures  outside  the 
TANF  program  to  meet  MOE 
requirements  could  make  access  to 
contingency  funds  difficult  during 
economic  downturns. 

This  restriction  on  Contingency  F\md 
MOE  raised  some  concerns  on  the  part 
of  commenters.  However,  it  represents  a 
clear  reading  of  the  statutory  language. 
Thus,  we  have  made  no  change  in  this 
final  rule. 

B.  Waivers 

Background 

We  have  no  direct  interest  in 
regulating  section  415  of  the  Act; 
however,  the  continuation  of  waivers  by 
a  State  might  affect  our  application  of 
certain  of  the  penalty  provisions  within 
a  State,  specifically  those  regarding 
work  and  time-limit  requirements. 
Thus,  in  order  to  administer  the  penalty 
provisions,  we  are  providing  notice 
concerning  the  rules  that  we  will  use  in 
applying  the  penalties. 

To  improve  access  to,  and 
understanding  of,  the  regulations  on 
waivers,  we  have  moved  all  the  waiver 
provisions  to  a  new  subpart  C  of  part 
260  of  the  final  regulation  and 
consolidated  our  preamble  discussion  in 
this  section  of  the  preamble.  First,  we 
summarize  the  NPRM  provisions  that 
appeared  in  various  places  in  the  NPRM 
and  provide  an  overall  summary  of  the 
comments.  Then  we  discuss  each 
provision  in  the  final  regulation,  section 
by  section,  as  well  as  the  related 
comments. 

Summary  of  NPRM  Waiver  Provisions 

Under  section  415,  States  that 
received  approval  for  welfare  reform 
waivers  imder  section  1115  before 
enactment  of  PRWORA  (August  22, 


1996)  have  the  option  to  operate  their 
TANF  programs  under  some  or  all  of 
these  waivers.  For  States  electing  this 
option,  provisions  of  TANF  that  are 
inconsistent  with  the  waivers  do  not 
take  effect  until  applicable  waivers 
expire. 

Section  415  also  provides  for  delaying 
the  effect  of  provisions  of  TANF  related 
to  waivers  approved  after  enactment, 
but  prior  to  July  1, 1997.  However,  we 
do  not  address  this  specific  provision  in 
these  rules  because  we  approved  no 
section  1115  waivers  after  enactment. 

The  meaning  of  the  term  "waiver"  is 
important  because  it  governs  the  scope 
of  section  415.  The  NPRM  defined 
waiver  as  consisting  of  both  the  specific 
technical  provisions  in  the  approved 
waiver  list  and  the  AFDC  and  JOBS 
requirements  imder  prior  law  that  did 
not  need  to  be  waived,  but  were  integral 
and  necessary  to  achieve  the  policy 
objective  of  the  waived  provision.  Thus, 
the  proposed  definition  of  waiver 
depended  on  determining  a  State's 
intent. 

The  meaning  of  the  term 
"inconsistent"  is  important  because  it 
governs  the  extent  to  which  a  State  may 
delay  the  implementation  of  certain 
TANF  requirements  vmder  section  415. 
The  NPRM  defined  inconsistent  to  mean 
that  complying  with  a  TANF 
requirement  would  require  a  State  to 
change  a  policy  reflected  in  an  approved 
waiver. 

The  proposed  rule  applied  these 
definitions  to  determine  when  a  State's 
waivers  were  inconsistent  with  the 
TANF  work  and  time-limited  assistance 
requirements  under  sections  407  and 
408(a)(7)  of  the  Act,  respectively.  To  the 
extent  that  we  determined 
inconsistencies  existed,  we  would  have 
based  the  work  participation  rates  and 
time-limit  exceptions  on  the  waiver 
provisions  rather  than  the  requirements 
of  sections  407  and  408(a)(7). 

hi  particular,  the  NPRM  allowed 
inconsistencies  in  two  areas  covered  by 
section  407  (i.e.,  related  to  work).  The 
first  related  to  the  types  of  activities  that 
could  count  as  work  activities.  Under 
the  proposed  definition,  in  addition  to 
the  expanded  or  revised  activities 
specifically  included  in  the  technical 
waiver  list  (such  as  increased  hours  of 
job  search),  a  waiver  wovdd  have 
included  the  JOBS  work  activities  that 
did  not  require  waivers  in  order  to  be 
part  of  the  State's  program.  The  NPRM 
recognized  that:  (1)  States  had  asked  for 
waivers  of  the  statutorily  prescribed 
JOBS  activities  in  order  to  provide  what 
they  considered  to  be  the  right  mix  of 
work  activities;  and  (2)  part  of  that  mix 
included  activities  that  did  not  require 
waivers  under  prior  law.  Thus,  we 


would  have  considered  such  activities 
to  be  part  of  the  waiver. 

The  second  work  inconsistency 
recognized  in  the  NPRM  related  to  the 
hours  of  participation  necessary  for  a 
recipient  to  be  counted  as  engaged  in 
work  for  the  purpose  of  calculating  the 
participation  rates.  To  the  extent  that 
the  mandated  horns  of  work  in  the 
waiver  reflected  the  individual 
circumstances  of  the  participant,  either 
due  to  criteria  in  the  waiver  itself  or 
imder  an  individual  self-sufficiency 
plan,  we  would  have  recognized  an 
inconsistency  with  the  fixed  hours 
required  by  section  407. 

The  NPRM  did  not  recognize,  as 
inconsistent,  waivers  that  served  to 
increase  the  mandated  hours  of  work  for 
classes  of  recipients.  The  NPRM 
reasoned  that  there  was  no 
inconsistency  in  this  case  because 
TANF  required  those  classes  of 
recipients  to  participate  for  a  greater 
number  of  hours  than  prior  law 
required. 

Fiulher,  the  NPRM  did  not  recognize 
any  inconsistencies  for  exemptions  that 
the  State  had  had  for  work  participation 
under  AFDC.  Under  the  demonstrations, 
States  had  obtained  waivers  to  change 
the  exemptions  of  individuals  from 
participation  in  JOBS.  We  had  assumed 
that  the  purpose  for  changing  the 
exemptions  was  to  require  more 
individuals  to  participate.  Since  we 
believed  the  State's  purpose  was 
increasing  participation,  we  reasoned 
that  maintaining  the  AFDC  statutory 
exemptions  was  not  necessary  or 
integral  to  achieving  the  waiver's 
purpose.  Therefore,  the  NPRM  did  not 
recognize  the  AFDC  statutory 
exemptions  as  part  of  the  waiver  for 
determining  inconsistency  with  TANF. 

In  applying  the  definitions  of 
"waiver"  and  "inconsistent"  to  time 
limits,  the  proposed  rule  recognized 
only  those  waivers  that  provided  for 
terminating  cash  assistance  because  of 
the  passage  of  time.  We  said  that  if  a 
State  would  have  to  change  its  waiver 
policy  on  terminating  assistance,  due  to 
the  TANF  time  limit  at  section  408(a)(7), 
it  could  apply  its  waiver  time  limit 
instead  of  the  TANF  time  limit.  In 
general,  individuals  subject  to  a  State 
time  limit  would  concurrently  be 
subject  to  the  TANF  time  limit.  Those 
individuals  who  were  exempt  from  the 
State  waiver  time  limit  would  not  be 
subject  to  the  TANF  time  limit  imtil  the 
State's  waiver  expired.  In  addition,  if 
the  extensions  of  the  receipt  of 
assistance  imder  the  State  waiver  limit 
exceeded  the  20-percent  limit  on 
extensions  allowed  under  TANF,  the 
State's  extensions  would  govern. 
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The  NPRM  did  not  recognize 
inconsistencies  for  States  with  waivers 
that:  (1)  had  time  limits  that  triggered 
work  requirements,  but  did  not  result  in 
the  termination  of  assistance;  or  (2)  had 
implemented  comprehensive  welfare 
reform  initiatives  imder  waivers  that 
consciously  chose  not  to  include 
policies  time-limiting  assistance.  Thus, 
in  either  of  these  situations,  the  State 
would  have  had  to  comply  with  the 
TANF  time-limit  requirements. 

The  NPRM  also  recognized  one  other 
type  of  inconsistency.  TANF  cases  that 
were  part  of  a  research  group,  whose 
treatment  policies  were  being 
maintained  for  the  purpose  of 
continuing  an  impact  evaluation,  could 
continue  to  be  fully  subject  to  prior  law 
policies,  except  as  modified  by  waivers. 
Further,  the  NPRM  allowed  for 
exclusion  of  such  cases  from  the 
niunerator  and  denominator  of  the  work 
participation  rates.  Maintaining 
different  requirements  for  these  groups 
was  necessary  to  avoid  compromising 
the  evaluation.  Information  on  the 
research  group  would  be  the  primary 
basis  for  impact  and  cost-benefit 
analyses  of  the  effects  of  demonstration 
provisions  and  would  be  essential  to  all 
major  components  of  an  evaluation. 

In  the  interest  of  balancing  State 
flexibility  with  accountability  and 
preserving  the  purposes  of  TANF 
(particularly  those  of  encouraging  work 
and  focusing  TANF  on  the  provision  of 
temporary  support  to  families  as  they 
move  to  self-sufficiency),  the  NPRM  also 
proposed  certain  other  requirements. 
Specifically  it:  (1)  Required  Governors 
to  certify  waiver  inconsistencies  that  a 
State  believed  apply  in  order  to  have  the 
waiver  rules  apply  in  the  penalty 
determinations;  (2)  denied  certain  forms 
of  penalty  relief  to  States  continuing 
waivers  that  were  inconsistent  with 
TANF  if  States  failed  to  meet  work 
participation  rates  or  time-limit 
requirements;  and  (3)  proposed  that  we 
would  publish  information  related  to  a 
State's  success  in  meeting  work 
participation  rates  and  time-limit 
restrictions,  as  measured  against  both 
TANF  and  waiver  requirements. 

Because  States  operating  imder 
alternative  waiver  requirements  could 
have  an  advantage  compared  to  other 
States,  we  proposed  that  States 
continuing  inconsistent  waivers  would 
not  be  eligible  for  a  reasonable  cause 
exception  from  a  related  work 
participation  or  time-limit  penalty.  Nor 
would  they  be  eligible  for  a  work 
participation  rate  penalty  reduction 
based  on  severity  of  the  ^lure  or  under 
our  discretionary  authority,  as  otherwise 
allowed  in  accordance  with 
§  271.51(b)(3)  or  (c)  of  the  NPRM. 


Further,  in  developing  a  corrective 
compliance  plan,  the  NPRM  proposed 
that  a  State  would  have  to  consider 
modifying  its  alternative  waiver 
requirements  as  part  of  that  plan.  If  a 
State  then  continued  its  waivers  and 
failed  to  correct  the  violation,  the  NPRM 
proposed  that  it  would  not  be  eligible 
for  a  reduced  penalty  for 
noncompliance  regardless  of  whether 
the  State  made  significant  progress 
towards  achieving  compliance  or  if  the 
State's  failure  to  comply  was 
attributable  to  natural  disaster  or 
regional  recession. 

Overview  of  Comments 

With  few  exceptions,  the  comments 
from  States,  organizations  representing 
States,  other  organizations,  and 
Congress  relating  to  the  proposed  rules 
governing  waiver  inconsistencies 
strongly  opposed  oxa  proposals. 

Specifically,  most  commenters  argued 
that  oxii  application  of  the  proposed  rule 
violated  the  spirit  of  the  law  and 
Congressional  intent  to  encourage 
waivers.  To  support  this  argiunent,  they 
cited  the  language  at  section  415(c), 
which  directs  the  Secretary  to  encourage 
States  to  continue  operating  their 
waivers.  They  argued  that  our  narrow 
interpretation  of  waiver  inconsistencies, 
along  with  our  decision  to  deny  penalty 
relief,  would  discourage  continuation  of 
waivers  and  violated  the  principle  of 
State  fiexibility  in  PRWORA.  They 
asserted  that  the  proposed  policies 
would  force  States  to  abandon  their 
waiver  programs. 

Finally,  a  number  of  commenters 
indicated  that  they  found  the  definitions 
of  "waiver"  and  "inconsistent"  difficult 
to  understand  and  apply  to  specific 
factual  situations. 

Overall  Response 

In  response  to  the  many  comments  we 
received,  the  final  rules  take  a  different 
approach  to  the  relationship  between 
the  continuation  of  AFDC  waivers  and 
the  TANF  requirements.  While  the 
definition  of  "inconsistent"  remains 
substantially  the  same,  we  have 
modified  the  definition  of  "waiver"  to 
eliminate  the  proposed  focus  on  intent 
The  new  definition  reflects  the  common 
use  of  the  term,  which  refers  to  the 
policies  that  implement  a  particular  area 
of  reform  in  the  demonstration.  The 
revised  definition  allows  the  waiver  to 
include  a  cluster  of  AFDC  provisions 
with  regard  to  work  participation.  Thus, 
it  modifies  how  we  would  determine 
when  work  waivers  are  inconsistent. 

We  also  made  one  change  in  the 
application  of  the  term  "inconsistent"  to 
time  limits;  after  further  review,  we 
believe  that  the  NPRM  did  not 


adequately  recognize  a  certain  type  of 
inconsistency. 

Generally,  the  revised  definition  of 
"waiver"  continues  to  reflect  the 
philosophy  that  a  narrow,  technical 
definition  would  be  inappropriate. 
Rather,  as  reflected  in  common  usage, 
the  term  should  recognize  that  States 
rarely  implemented  the  technical 
waivers  of  the  former  section  402  of  the 
Act  in  isolation.  Instead,  technical 
waivers  were  generally  part  of  a  cluster 
of  policies  and  requirements  related  to 
administering  a  component  of  a  State's 
welfare  program.  For  example.  States 
implemented  components  related  to 
time  limits,  family  caps,  work  activities 
and  requirements,  treatment  of  teen 
parents,  income  and  resource  eligibility, 
and  treatment  of  two-parent  families. 
Although  the  substantive  policies 
making  up  the  components  and  the 
combination  of  components  differed 
from  demonstration  to  demonstration, 
these  component  areas  were  the  core 
elements  of  the  reform  efforts  in  various 
State  demonstrations  and  were 
commonly  referred  to  as  waivers. 

In  the  discussion  that  follows,  the 
term  "waiver"  could  have  two  distinct 
meanings:  it  could  refer  to  either  the 
technical  waiver  that  was  explicitly 
approved  or  the  component  of  the 
demonstration.  To  avoid  confusion, 
when  we  mean  the  technical  use  of  the 
term  (i.e.,  the  waiver  of  an  actual 
provision  of  former  section  402  as 
reflected  in  the  waiver  list  in  the 
demonstration's  terms  and  conditions), 
we  will  use  the  term  "technical  waiver." 
When  we  simply  use  the  term  "waiver," 
we  are  using  it  (as  defined  in  these 
regulations  at  §  260.71)  to  mean  the 
cluster  of  demonstration  policies  that 
the  State  implemented  imder  its 
technical  waiver.  It  is  this  broader 
definition  that  we  will  use  to  determine 
inconsistencies.  The  requirements  and 
policies  making  up  a  waiver  begin  with 
one  or  more  technical  waivers,  but 
could  also  include  one  or  more  related 
provisions  of  prior  law. 

The  NPRM  recognized  this  concept  of 
including  prior  law  provisions  as  part  of 
its  definition  of  waiver,  but  it  depended 
on  the  State's  intent  in  seeking  the 
technical  waiver  to  determine  which 
AFDC  provisions  should  be  included. 
Many  commenters  objected  to  this 
reliance  on  the  State's  intent  to 
operationalize  a  broader  waiver 
definition.  The  final  rule  contains  a 
simpler  and  more  objective  definition 
based  on  the  demonstration  component 
of  which  the  technical  waiver  is  a  part. 

Since  our  penalty  authority  that  might 
be  affected  by  waiver  inconsistencies  is 
related  to  work  requirements  at  section 
407  and  time  limits  at  section  408(a)(7), 
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we  use  those  two  sections  to  define  the 
waiver  components  of  work  and  time 
limits.  We  dso  limit  our  regulatory 
consideration  of  waivers  to  whether  the 
waiver  components  that  relate  to  work 
requirements  and  time  limits  are 
inconsistent  with  the  respective 
provisions  of  the  Act  (i.e.,  section  407 
for  the  work  participation  component 
and  sanctions  and  section  408(a)(7)  for 
the  time-limit  component).  To  the 
extent  that  a  State's  policies  in  the 
component  area  differ  from  the  TANF 
policies,  we  will  follow  the  waiver 
policies  in  making  penalty 
determinations.  You  can  find  further 
discussion  of  the  application  of  this 
definition  in  the  section-by-section 
discussion  that  follows. 

Although  some  commenters  objected 
to  our  attempt  to  balance  State 
flexibihty  and  accoimtability, 
accountability  to  the  purposes  of  TANF 
remains  important  under  the  final  rule. 
We  believe  our  modified  approach  will 
ensure  accountability  while  allowing 
waiver  policies  to  continue.  We 
recognize  that  States,  whether 
continuing  waivers  or  not,  have 
generally  made  serious  and  concerted 
efforts  to  promote  the  TANF  objectives 
as  they  have  implemented  their 
programs.  Further,  as  more  and  more 
States  reach  or  approach  the  end  of  their 
waivers,  our  concerns  about  delays  in 
the  implementation  of  the  TANF 
provisions  have  diminished.  By  the 
effective  date  of  these  rules,  waiver 
authority  will  have  expired  for  14 
States,  and  it  will  expire  for  the 
remaining  32  demonstration  States 
within  a  few  years.  Moreover,  for  some 
of  the  remaining  demonstration  States, 
the  limited  scope  of  their  waivers  (e.g., 
limited  to  pilot  sites  or  limited  classes 
of  recipients)  means  that  the  TANF 
provisions  will  be  implemented  broadly 
within  the  State,  in  spite  of  continuing 
waivers.  Also,  some  of  the  remaining 
demonstration  States  have  chosen  to 
terminate  waivers  or  to  adopt  modified 
policies  that  are  more  consistent  with 
TANF  than  the  original  waivers. 

Discussion  of  Specific  Comments  and 
Responses,  by  Section 

(a)  Section  260.70— What  Is  the  Purpose 
of  This  Subpart? 

We  added  this  section  to  the 
regulation  to  clarify  that  the 
Department's  authority  and  interest  in 
identifying  waiver  inconsistencies  is 
limited  to  the  determination  of  penalties 
in  three  areas:  (1)  Failing  to  meet  the 
work  participation  requirement;  (2) 
filing  to  impose  sanctions  on 
nonparticipants;  and  (3)  failing  to  meet 
the  time-limit  requirement. 


Comment:  A  niimber  of  commenters 
asserted  that  we  had  totally  exceeded 
our  authority  in  regulating  in  this  area. 
Some  cited  section  417  and  said  its 
provisions  prohibited  us  from  defining 
waiver  inconsistencies  at  all,  leaving 
authority  for  reasonable  interpretation 
to  individual  States.  Also,  some 
commenters  believed  we  should  give 
States  full  authority  to  determine  the 
extent  to  which  waiver  inconsistencies 
apply. 

Response:  We  added  this  section  to 
the  final  rule  to  clarify  oiu  interest  in 
promulgating  regulations  on  State 
waiver  policies.  In  neither  the  NFRM 
nor  the  final  rule  have  we  shown  any 
direct  interest  in  regulating  section  415, 
per  s6;  however,  continuation  of  waivers 
might  affect  the  application  of  certain  of 
the  penalty  provisions  for  a  State, 
specifically  those  regarding  work  and 
time-limit  requirements  (under  sections 
407  and  408(a)(7)  of  the  Act).  Thus,  we 
have  the  authority  and  responsibility  to 
regulate  in  this  area.  In  order  to 
administer  the  penalty  provisions  on 
work  and  time  limits  fairly,  we  need  to 
provide  notice  concerning  the  rules  that 
we  will  use  in  applying  these  penalties. 
We  limit  our  regulatory  consideration  of 
waivers  to  whether  the  waiver 
components  relating  to  sections  407  and 
408(a)(7)  are  inconsistent  with  the 
respective  provision.  To  the  extent  that 
a  State's  policies  in  the  component  area 
are  inconsistent  with  TANF  policies,  we 
will  follow  the  waiver  policies  in 
making  penalty  determinations. 

Comment:  A  few  conunenters 
specifically  questioned  the  legitimacy  of 
oiu  stated  objective  for  regulating  in  this 
area— to  try  to  balance  State  flexibility 
to  continue  and  test  iimovations  begun 
under  welfere  reform  waivers  with 
accountability  to  the  purposes  of  the 
TANF,  particularly  related  to  work  and 
time-limit  requirements.  As  some 
commenters  noted,  section  415  does  not 
"ask  HHS  to  balance  State  policies 
against  the  virtue  of  the  law." 

Response:  Section  415  contains 
ambiguity  in  using  the  terms  "waiver" 
and  "inconsistent"  without  defining 
them.  The  Department's  exercise  of  its 
work  and  time-limit  penalty  authority  in 
a  rational  manner  requires  that  we 
define  those  terms.  As  they  are 
ambiguous  on  their  face,  we  must  look 
at  Congressional  intent.  In  this  case,  we 
find  it  necessary  to  try  to  balance  the 
two  potentially  conflicting  purposes  of 
accountability  and  State  flexibUity  to 
determine  the  meaning  of  the  terms. 


(b)  Section  260.71— What  Definitions 
Apply  to  This  Subpart?  (§  270.30  of  the 
NPRM) 

In  the  final  rule,  we  retain  the 
definition  of  "inconsistent"  given  in  the 
NPRM.  We  define  inconsistent  to  mean 
that  complying  with  the  TANF  work 
participation  rates  or  sanction 
requirements  at  section  407  of  the  Act 
or  the  time-limit  requirement  at  section 
408(a)(7)  of  the  Act  would  necessitate 
that  a  State  change  a  policy  reflected  in 
an  approved  waiver. 

However,  eis  previously  discussed,  we 
have  revised  and  simplified  the 
definition  of  waiver.  In  the  final  rule, 
we  define  a  waiver  as  consisting  of  the 
work  participation  or  time-limit 
component  of  the  State's  demonstration 
project  under  section  1115  of  the  Act. 
The  component  includes  the  revised 
AFDC  requirements  indicated  in  the 
State's  technical  waiver  list,  as 
approved  by  the  Secretary  under  the 
authority  of  section  1115,  and  the 
associated  AFDC  provisions  that  did  not 
need  to  be  waived. 

Thus,  the  final  rules  for  determining 
whether  an  inconsistency  related  to 
work  exists  depend  on  the  existence  of 
a  technical  waiver  corresponding  to  any 
of  the  cluster  of  provisions  included  in 
section  407.  These  provisions  include: 
allowable  work  activities;  mandated 
hours  of,  and  exemptions  from,  work 
participation;  and  appUcable  sanctions 
for  noncompliance  with  work 
requirements.  Under  the  modified 
definition  of  waiver,  if  a  State  has  any 
single  technical  waiver  enumerated  in 
its  list  of  approved  waivers  that 
corresponds  to  any  provision  of  section 
407,  it  may  incorporate  prior  AFDC  (and 
the  related  JOBS)  work  participation 
rules  that  were  part  of  the  cluster  of 
policies  implemented  imder  the 
waivers.  Under  the  final  rule,  the 
inclusion  of  prior  law  as  part  of  the 
waiver  does  not  depend  on  the  original 
purpose  or  objective  of  the  State  in 
seeking  approval  of  the  waiver. 

Finally,  we  have  added  definitions  for 
"control  group"  and  "experimental 
group"  that  recognize  the  definitions 
included  in  the  terms  and  conditions  of 
the  State's  demonstration.  The  NPRM 
had  special  rules  for  research,  control, 
and  experimental  groups  in  States  that 
were  continuing  evaluations  to  avoid 
tainting  the  evaluations.  However,  it  did 
not  define  any  of  those  terms.  The  final 
rule  retains  the  basic  policies  that  were 
in  the  proposed  rules,  but  refers  only  to 
"control"  and  "experimental"  groups. 
The  revisions  have  the  efiiect  of  making 
the  policy  clearer  and  addressing  the 
concern  of  one  conunenter  that  the 
original  terminology  was  not  consistent 


17734  Federal  Register / Vol.  64,  No.  69 /Monday,  April  12,  1999 /Rules  and  Regulations 


with  its  waiver  approval  and  could 
undermine  its  ability  to  continue  its 
evaluation. 

Comment:  Commenters  generally 
supported  certain  inherent  concepts  of 
the  proposed  definitions  for  "waiver" 
and  "inconsistent."  In  particular,  they 
agreed  that  "waiver"  should  not  include 
only  the  technical  provisions  listed  in 
the  documents  approving  the  State's 
waivers,  but  should  also  encompass 
related  and  integral  provisions  of  prior 
law.  Similarly,  they  generally  agreed 
that  the  term  "inconsistent"  should 
apply  where  a  State  would  need  to 
change  its  waiver  policies  in  order  to 
comply  with  TANF. 

However,  many  commenters  asserted 
that  the  proposed  rules  did  not 
sufficiently  recognize  prior  law  as  being 
integral  to  specific  waivers.  Thus,  they 
argued  the  NPRM  provisions  would 
compel  States  to  abandon  policies  they 
had  implemented  imder  waivers. 

Many  also  objected  that  we 
presupposed  State  objectives  in 
obtaining  work  and  time-limit  waivers 
and  thus  arbitrarily  narrowed  the 
breadth  of  applicable  inconsistencies.  In 
particular,  they  disagreed  with  oxu 
characterizations  of  the  purpose  of  the 
waivers  that  eliminated  exemptions 
from  JOBS  participation  requirements 
under  AFDC  law  and  that  increased  the 
number  of  horn's  of  mandatory  work 
participation  for  certain  classes  of 
recipients,  believing  they  were  too 
limited.  (Under  the  proposed  rules,  we 
would  have  disallowed  inconsistencies 
applicable  to  these  types  of  waivers 
based  on  the  rationale  that  TANF  itself 
eliminated  prior  law  work  exemptions 
and  expanded  hours  of  required  work 
participation  for  these  affected  classes  of 
recipients,  and  thus  TANF  requirements 
were  consistent  with  the  purpose  of 
State  waivers.)  In  effect,  the  commenters 
argued  that  States  increased  their  work 
requirements  to  establish  the 
appropriate  universe  of  recipients  who 
should  be  required  to  work  and  the 
appropriate  level  of  work  participation. 
They  noted  that  these  stated  purposes 
were  analogous  to  the  pmpose  we  had 
already  recognized  in  the  NPRM  for 
accepting  AFDC  work  activities  as  part 
of  the  waiver,  i.e.,  to  find  the 
appropriate  mix  of  participation 
activities. 

A  number  of  commenters  further 
argued  that  section  415  did  not  confer 
on  the  Secretary  the  authority  to  judge 
a  State's  objectives. 

Response:  The  final  rules  reflect  oiu: 
continued  belief  that  regulating  on  how 
a  State's  waiver  policies  would  affect 
the  application  of  certain  penalty 
provisions  is  well  within  oin  statutory 
authority.  However,  we  recognize  that 


the  NPRM's  reliance  on  oiu-  ability  to 
judge  the  Stiate's  purpose  in  seeking  a 
specific  technical  waiver  was 
problematic,  given  the  limited 
dociunentation  available  on  the  specific 
purposes  of  particular  waivers. 
Therefore,  we  have  recast  the  definition 
in  terms  of  an  objective  demonstration 
component.  Components  were 
commonly  recognized  as  parts  of  the 
demonstration  and  are  readily 
identifiable  for  penalty  determination 
purpose;  one  merely  has  to  associate  a 
technical  waiver  relating  to  work 
requirements  or  time  limits  with  the 
corresponding  TANF  provision  that  is 
subject  to  penalty.  Thus,  while 
maintaining  the  concept  that  "waiver" 
includes  both  the  technical  waiver  and 
some  portion  of  the  former  AFDC 
provisions,  we  have  revised  the 
definition  to  remove  its  reliance  on  the 
State's  purpose. 

You  can  find  a  further  discussion  of 
the  application  of  the  new  definition  for 
work  and  time-limit  policies  at 
§§260.73  and  260.74. 

Comment:  Some  of  these  commenters 
offered  the  perspective  that  a  waiver 
should  encompass  the  whole  of  prior 
AFDC  law  as  part  of  the  State's  welfare 
reform  strategy,  not  just  specific 
individual  waivers  and  limited  related 
extensions  of  prior  law. 

Response:  We  disagree  with  the 
commenters  that  Congress  intended 
waivers  to  cover  the  whole  of  prior 
AFDC  law.  Section  415  allows  States  to 
continue  "one  or  more  waivers  to  the 
extent  they  are  inconsistent."  The  fact 
that  it  refers  to  one  or  more  waivers  and 
does  not  use  the  broader  term, 
demonstration,  in  describing  what  is  to 
be  compared  for  inconsistency, 
indicates  that  Congress  intended  the 
determination  of  inconsistencies  to  be 
made  on  a  more  specific  basis. 

Comment:  A  number  of  commenters 
recommended  that  we  modify  the 
definition  of  "inconsistent"  to  include 
any  prior  law  policy  in  effect  under  its 
demonstration  that,  ff  continued,  but 
not  recognized  as  inconsistent,  would 
give  the  State  reason  to  believe  that  it 
was  at  risk  of  being  subject  to  a  TANF 
penalty. 

Response:  We  addressed  this  concern 
to  some  degree  in  the  final  rule  by 
changing  the  definition  of  "waiver."  A 
State  may  continue  prior  law  policy  that 
is  part  of  a  demonstration  component 
area  (e.g.,  work  requirements)  for  which 
the  State  has  a  waiver.  Continuation  of 
prior  law  policy  that  is  not  in  a  policy 
area  that  is  subject  to  penalties  imder 
TANF  (i.e.,  not  related  to  sections  407 
or  408(a)(7))  is  outside  the  scope  of  this 
final  rule  and  is  left  to  State  discretion. 


We  declined  to  change  the  definition 
of  "inconsistent"  to  mean  a  situation  in 
which  the  State  beUeves  that  continuing 
the  policy  would  put  it  at  risk  of  a 
penalty.  Congress  did  not  intend  to 
eliminate  penalties  for  States  with 
waivers.  Rather,  it  intended  that  we 
judge  the  conduct  of  such  a  State  based 
on  the  requirements  in  the  waiver, 
rather  than  in  those  in  TANF,  in 
determining  whether  a  penalty  is 
appropriate.  If  the  State  has  waivers  that 
are  inconsistent  with  TANF,  then  the 
State  may  be  subject  to  penalties  if  it 
fails  to  submit  the  required  certification, 
foils  to  take  the  appropriate  sanctions, 
fails  to  achieve  the  required 
participation  rates  under  its  own  waiver 
policies,  or  othenvise  violates  its  own 
waiver  policies  (e.g.,  exempts  from  time 
limits  individuals  subject  to  the  State's 
demonstration  time  limit). 

(c)  Section  260.72— What  Basic 
Requirements  Must  State  Demonstration 
Components  Meet  for  the  Pvupose  of 
Determining  U  Inconsistencies  Exist 
With  Respect  to  Work  Requirements  or 
Time  Limits?  {§  272.8  of  the  NPRM) 

In  the  final  rules,  we  have  eliminated 
those  NPRM  provisions  that  would  have 
denied  penalty  relief  to  States  that 
continued  waivers  that  were 
inconsistent  with  TANF,  but  failed  to 
meet  work  participation  rates  or  time- 
limit  requirements.  Specifically,  the 
NPRM  had  proposed  that  waiver  States 
ought  not  be  eligible  for:  (1)  A 
reasonable  cause  exception  from  any  of 
four  related  work  participation  or  time- 
limit  penalties;  or  (2)  a  reduction  of 
work  penalty  amounts  based  on  severity 
of  the  failure  or  imder  our  discretionary 
authority,  as  otherwise  allowed  in 
accordance  with  §  271.51(b)(3)  or  (c). 
We  have  also  eliminated  proposed  rules 
that  would  have  required  a  State,  in 
developing  a  corrective  compliance  plan 
to  address  work  or  time-limit 
requirement  failures,  to  consider 
modifying  its  alternative  waiver 
requirements  as  part  of  its  corrective 
compliance  plan.  Finally,  we  have 
decided  not  to  deny  a  State  that 
continues  its  waivers  eligibility  for  a 
reduced  penalty  based  on  making 
significant  progress  towards  achieving 
compliance  with  the  work  or  time-limit 
requirements  (as  we  had  proposed  and 
described  in  subparts  B  and  C  of  part 
271  and  §§274.1  and  274.2  of  the 
NPRM). 

We  had  proposed  imposing  these 
rules  on  the  basis  that  States  operating 
under  alternative  waiver  requirements 
were  at  an  advantage  compared  to  other 
States  in  being  able  to  meet 
participation  rates  and  comply  with 
time-limit  requirements.  However,  a 
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large  number  of  commenters  questioned 
whether  the  advantage  that  a  waiver 
State  had  over  other  States  in  complying 
with  specific  TANF  requirements  was 
so  great  as  to  warrant  such  absolute 
restrictions;  some  noted  the  proposed 
rule  was  arbitrary  in  that  we  did  not 
consider  the  degree  of  any  advantage 
vis-a-vis  other  legitimate  factors  and 
situations  that  might  result  La 
noncompliance.  Based  on  our 
assessment  that  our  proposals  might 
discourage  States  from  continuing 
successful  demonstration  efforts,  we 
have  removed  these  restrictions  on 
penalty  relief. 

In  the  final  rules,  at  §  260.73(d),  we 
retain  the  regulatory  expectation  to 
publish  information  about  a  State's 
success  in  meeting  work  participation 
rates,  as  measured  against  both  TANF 
and  waiver  requirements.  We  do  not 
expect  to  publish  dual  time-limit  figures 
for  States  that  have  waivers  of  time 
limits  that  are  inconsistent  with  the 
TANF  requirements.  Upon  further 
review,  for  such  States,  we  do  not 
believe  that  it  will  be  possible  to 
compute  the  percentage  of  cases  with  an 
adult  recipient  that  received  more  than 
60  months  of  Federal  TANF  benefits 
imder  the  standard  TANF  rules.  Data 
reported  in  accordance  with  section 
411(a)  will  not  be  sufficient  to  allow  this 
calculation.  We  do  not  have  the 
authority  imder  section  411(a)  to  require 
waiver  States  to  report  the  data  that  this 
calcidation  would  require,  and  they  are 
not  germane  to  our  penalty 
determinations.  Therefore,  we  have 
deleted  this  specific  regulatory 
expectation.  However,  we  will  be  able  to 
calculate  dual  work  rates,  and  the  final 
rules  indicate  our  commitment  to  follow 
through  on  that  proposal. 

The  final  rules  also  clarify  other 
necessary  conditions  that  apply  if  a 
State  wants  us  to  use  its  inconsistent 
waiver  policies  and  requirements  in  the 
penalty  determination  process. 

First,  the  inconsistencies  claimed 
must  be  within  the  scope  of  the 
approved  waivers,  both  in  terms  of 
geographical  coverage  and  coverage  of 
the  types  of  cases  specified  in  the 
waiver  approval  package.  For  example, 
a  State  could  not  claim  a  statewide 
inconsistency  if  we  approved  its  waiver 
policies  for  an  eight-county  pilot. 
Similarly,  a  State  could  not  extend 
waivers  to  all  adults  when  the  approved 
waivers  applied  only  to  teen  parents. 
Nor  could  waivers  applicable  only  to 
two-parent  families  apply  to  other  types 
of  cases.  However,  a  State  that  is  no 
longer  maintaining  control  group  cases 
for  the  piupose  of  completing  an  impact 
evaluation  may  choose  to  apply 


approved  waiver  policies  to  cases 
formerly  assigned  to  a  control  group. 

Second,  the  State  must  have  applied 
its  waiver  policies  on  a  continuous  basis 
from  the  date  that  it  implemented  its 
TANF  program.  Section  415(d)  allows 
the  State  to  "continue"  one  or  more 
individual  waivers  (which,  under  the 
definitions  eniunerated  in  these  final 
rules,  means  one  or  more  individual 
demonstration  components).  Section 
415(c)  requires  the  Secretary  to 
encourage  States  to  "continue"  their 
waivers.  Implicit  in  both  these 
provisions  is  that  continuation  of  the 
waivers  is  necessary  for  a  finding  of 
inconsistency. 

This  "continuation"  requirement  does 
not  prevent  a  State  from  modifying 
policies  begun  under  waivers.  TANF 
clearly  provides  States  with  the 
authority  to  modify  waiver  policies 
inconsistent  with  prior  law,  but 
consistent  with  TANF  (e.g.,  related  to 
eligibility  rules  such  as  income  and 
resource  standards).  These  rules  clarify 
that  a  State  may  modify  waiver 
provisions  that  are  inconsistent  with 
TANF,  provided  that,  in  doing  so,  it 
makes  its  policies  more  consistent  with 
TANF.  For  example,  a  State  could 
choose  to  reduce  the  geographical  scope 
of  waivers,  applying  waivers  approved 
for  statewide  implementation  in  only 
certain  parts  of  the  State,  or  a  State 
could  choose  to  eliminate  some 
exemptions  applicable  to  work 
participation  or  time-limited  assistance, 
retaining  other  exemptions  that  are  still 
inconsistent  with  TANF. 

We  recognize  that  the  issue  of 
whether  a  State  has  continued  waivers 
since  the  advent  of  TANF  may  be 
difficult  to  determine.  Although  ACF 
requested  volimtary  information  on 
continuation,  absent  a  final  regulation, 
it  never  indicated  a  formal  process  or 
requirement  for  the  States  to  submit 
such  information  about  the  continuation 
of  the  waiver  policies.  And,  since  States 
need  not  conduct  evaluations  as  a 
condition  of  operating  waivers,  some 
States  may  have  indicated  that  they 
were  discontinuing  their  waivers,  when 
in  fact  they  intended  only  to  notify  us 
that  they  were  discontinuing 
evaluations  of  the  demonstration,  not 
their  waiver  policies.  Further,  in  the 
absence  of  final  rules,  some  States  may 
not  have  clearly  understood  how  they 
should  identify  and  report 
inconsistencies  imder  their  TANF  plans. 
Also,  although  some  may  have  indicated 
that  they  were  continuing  waivers  with 
policies  inconsistent  with  TANF,  they 
may  not  have  identified  subsequent 
modifications  in  their  operating 
policies. 


Under  these  final  rules,  to  determine 
if  a  State  has  continued  its  work 
participation  or  time-limit  waiver 
component  and,  therefore,  may  claim 
applicable  inconsistencies,  we  will 
accept  the  certification  of  the  Governor 
regarding  the  actual  practice  of  the 
State.  Many  of  the  former  waiver 
policies  (for  example,  variations  in  the 
counting  of  income  and  resources  for 
eligibility  purposes)  are  unrelated  to 
work  and  time  limits  and  need  not  be 
addressed  in  the  certification.  A  State  . 
need  address  only  the  inconsistencies 
related  to  work  provisions  in  section 
407  and  time  limits  in  section  408(a)(7), 
as  explained  further  below. 

However,  we  wish  to  note  that  if  a 
State  has  abandoned  a  policy  provision 
that  is  inconsistent  with  TANF,  the 
State  has  voided  its  waiver  authority. 
Thus,  it  has  lost  its  right  to  claim  an 
inconsistency  related  to  that  provision. 
For  example,  a  State  that  had  technical 
waivers  that  allowed  it  to  exempt  all 
adult  caretakers  from  work  may  have 
changed  its  policy  to  require 
participation  of  adult  caretakers  after  it 
implemented  TANF.  While  the  State 
always  had  the  flexibility  subsequendy 
to  reinstate  a  policy  exempting  adult 
caretakers,  we  woiild  not  recognize  this 
policy  as  an  inconsistency  in 
determining  the  work  participation  rates 
because  the  State  had  discontinued  the 
prior  technical  waiver. 

We  treat  each  technical  waiver 
separately  for  continuation  purposes.  If 
a  State  discontinues  one  technical 
waiver,  we  will  continue  to  recognize 
other  continuing  technical  waivers 
related  to  work  (for  example,  when  a 
State  discontinues  an  exemption  waiver, 
but  continues  unlimited  job  search  as  a 
work  activity).  However,  there  is  no 
authority  in  section  415  to  restore 
discontinued  policies;  the  statute  allows 
for  consideration  only  of  continued 
inconsistent  policies. 

Similarly,  if  a  State  had  modified  its 
implementation  of  the  technical  waiver 
to  be  more  consistent  with  TANF,  we 
would  recognize  only  the  modified 
policy  as  a  continuation  of  the  waiver. 

Thud,  the  Governor  must  certify  the 
waiver  inconsistencies  that  the  State  is 
claiming,  including  an  affirmation  that 
the  State  has  not  expanded  the  scope  of 
its  policies  and  has  continued  the 
policies  under  section  415  in  the 
interim  i}eriod  since  implementing 
TANF,  as  discussed  above.  This 
requirement  continues  a  provision  of 
the  proposed  rules,  but  provides  new 
detail  about  the  expected  content  of  the 
certification,  particiilarly  as  it  pertains 
to  claiming  specific  inconsistencies 
related  to  work  and  time-limit 
requirements.  See  §§  260.73  and  260.74 
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for  a  more  detailed  discussion  of  work 
and  time-limit  inconsistencies. 

Finally,  these  final  rules  clarify  that, 
despite  broadening  the  scope  of 
inconsistencies  that  a  State  may  claim 
compared  to  the  NPRM,  inconsistencies 
with  sections  407  or  408(a)(7)  do  not 
create  inconsistencies  with  the  penalty 
provisions  at  section  409.  Thus,  they  do 
not  have  the  general  effect  of  delaying 
the  application  of  the  work  participation 
rate  of  time-limit  penalties  at  §§  261.50, 
261.54,  264.1,  and  264.2  or  the  data 
collection  requirements  at  part  265. 

We  came  to  this  decision  because  we 
never  approved  any  waivers  eliminating 
compliance  with  JOBS  work 
participation  rates  (while  they  were 
operable)  or  voiding  their  apphcability 
should  they  become  operable.  Our  work 
component  waivers  only  changed  the 
substance  of  the  work  requirement.  As 
for  applicable  data  requirements,  we 
never  approved  waivers  that  relieved 
States  of  data  reporting  requirements; 
thus,  we  approved  no  waivers  that 
would  be  inconsistent  with  section  411 
of  the  Act.  The  work  and  time-limit 
components  affected  by  sections  407 
and  408(a)(7)  do  not,  of  themselves, 
create  inconsistencies  because  neither 
encompasses  data  collection 
requirements. 

Comment:  One  commenter  noted  that 
when  the  waiver  expires  for  a  State 
providing  extensions  of  assistance  in 
excess  of  the  60-month  Federal  time 
limit,  a  State  would  need  to  comply 
fully  with  the  20-percent  limit  on 
extensions  and  that  this  could  cause 
serious  transition  problems.  The 
commenter  recommended  that  we 
provide  that  "reasonable  cause"  include 
a  reasonable  transition  time  in  the  case 
of  a  State  that  had  been  implementing 
an  inconsistent  policy  under  an 
approved  waiver. 

Response:  The  "waiver  terms  and 
conditions"  for  demonstration  projects 
affected  by  these  regulations  generally 
included  a  requirement  that  the  State 
provide,  and  the  Department  approve,  a 
plan  to  phase  down  and  end  the 
demonstration  on  the  date  the  waiver 
approval  expires.  We  did  not  authorize 
any  waiver-related  activities  or  costs  to 
extend  beyond  the  project  period.  Given 
thai  the  project  period  for  a  waiver 
demonstration  already  includes  a  phase- 
down  period.  States  should  not  require 
an  additional  transition  period.  In 
addition,  we  would  remind  States  that 
they  may  fund  cases  above  the  20- 
percent  cap  with  State  MOE  dollars. 


(d)  Section  260.73— How  Do  Existing 
Welfare  Reform  Waivers  Affect  the 
Participation  Rates  and  Work  Rules? 
(§271.60  of  the  NPRM) 

If  a  State  is  implementing  a  work 
participation  component  under  a  waiver 
as  defined  in  this  subpart,  the 
requirements  of  section  407  of  the  Act 
will  not  apply  in  determining  whether 
a  penalty  should  be  imposed,  to  the 
extent  that  they  are  inconsistent  with 
the  State's  waiver  work  demonstration 
component. 

To  determine  that  the  State's 
demonstration  has  a  work  component, 
the  waiver  list  for  the  demonstration 
work  participation  component  must 
include  one  or  more  specific  provisions 
that  directly  correspond  to  provisions 
eniunerated  in  section  407  (i.e.,  that 
cover  allowable  work  activities, 
exemptions  from  participation,  required 
hours  of  participation  or  sanctions  for 
noncompliance  with  participation).  In 
other  words,  the  State's  waiver  list  must 
include  at  least  one  technical  waiver 
that  changed  the  allowable  JOBS 
activities,  exemptions  from  JOBS 
participation,  hours  of  required  JOBS 
participation,  or  sanctions  for 
noncompliance  with  JOBS  participation. 

After  the  Governor  has  certified  the 
inconsistencies  with  section  407,  we 
will  calculate  the  State's  work 
participation  rates,  if  applicable,  by:  (1) 
Excluding  cases  exempted  from 
participation  under  the  demonstration 
and  experimental  and  control  group 
cases  and  not  otherwise  exempted;  (2) 
defining  work  activities  as  defined  in 
the  demonstration  in  calculating  the 
numerators  of  the  rates;  (3)  including 
cases  meeting  the  required  niunber  of 
hoiu-s  of  participation  in  work  activities 
in  accordance  with  waiver  policy  in 
calculating  the  numerators  of  the  rates; 
and  (4)  excluding  other  cases  exempt 
from  participation  under  the  waiver  in 
calculating  die  denominators  of  the 
rates. 

We  will  also  determine  whether  a 
State  is  taking  appropriate  sanctions 
when  an  individual  refuses  to  work 
based  on  the  State's  certified  waiver 
policies.  These  final  rules  explicitly 
recognize  waiver  inconsistencies  related 
to  sanctions  for  noncompliance  with 
work  requirements;  the  proposed  ndes 
were  silent  on  this  matter.  "They  also 
recognize  exemptions  from  work  and 
changes  to  the  required  hours  of  work. 
Finally,  they  continue  to  recognize 
inconsistencies  related  to  allowable 
work  activities,  as  we  proposed  in  the 
NPRM. 

It  is  important  to  stress  that  a  State 
need  not  have  a  technical  waiver  in  a 
particular  part  of  the  work  component 


(e.g.,  work  activities  or  exemptions)  to 
claim  that  the  related  AFDC  provisions 
for  that  part  of  the  component  are  part 
of  its  waiver.  Rather,  the  State  needs  one 
or  more  technical  waivers  related  to  a 
provision  of  section  407  to  claim 
applicable  prior  law  in  all  areas  that  are 
part  of  section  407. 

Thus,  a  State  with  a  waiver  work 
component  may  delay  implementing 
TANF  requirements  for  work 
participation  for  individuals  exempt 
from  JOBS  if  such  exemptions  have 
been  part  of  the  State's  continuing 
demonstration  policies.  A  State  with  a 
demonstration  work  component,  but 
without  a  technical  waiver  modifying 
JOBS  exemptions,  may  still  include  all 
prior  law  exemptions  (or  a  modification 
of  these  exemptions  that  is  more 
consistent  widi  TANF),  if  such 
exemptions  have  been  part  of  the  State's 
continuing  policies  for  work 
participation.  For  States  with  waivers 
that  eliminated  some  (but  not  all)  JOBS 
exemptions,  the  remaining  exemptions 
would  apply,  if  they  have  been  part  of 
the  State's  continuing  demonstration 
policy.  However,  because  all  States  will 
need  to  conform  to  all  TANF  rules  once 
thefr  waivers  expire,  we  urge  States  to 
plan  accordingly. 

Under  these  final  rules,  a  State  may 
claim  inconsistencies  applicable  to 
hours  of  work  if  it  has  technical  waivers 
related  to  section  407  and  could,  in  an 
audit,  provide  written  evidence  (e.g., 
terms  and  conditions  or  policy  manuals) 
to  document  that  its  waiver  policies,  as 
implemented,  expressly  provided  for 
alternative  rules  with  respect  to  the 
hours  of  work  required  of  nonexempt 
individuals. 

The  ability  to  provide  such  written 
evidence  is  necessary  because  prior  law 
did  not  generally  have  requirements  for 
the  number  of  hours  an  individual  must 
work  to  be  considered  participating. 
Rather,  prior  law  had  a  calculation 
methodology  that  included  any  JOBS 
participants  as  long  as  including  them 
did  not  reduce  average  hours  below  20 
hours  per  week.  If  no  written  policy  was 
in  effect,  we  would  hold  the  State  to  the 
TANF  hours-of-work  requirements. 

Finally,  a  State  may  also  choose  to 
exempt,  from  the  participation  rate 
calculation,  experimental  and/or  control 
group  cases  that  are  not  otherwise 
exempt.  It  may  remove  experimental 
group  cases  as  a  class,  control  group 
cases  as  a  class,  or  both  experimental 
and  control  group  cases  on  a  class  basis. 
However,  it  may  not  exclude  such  cases 
on  an  individual  basis. 

Comment:  All  those  commenting  on 
the  subject  supported  counting  towards 
the  work  participation  rate  calculation 
those  work  activities  allowed  under 
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waiver  authority  without  regard  to 
TANF  restrictions,  as  we  proposed  in 
the  NPRM.  However,  many  commenters 
asserted  that  the  rules  should  not 
restrict  inconsistencies  related  to  prior 
law  exemptions  from  work 
participation,  where  those  policies  were 
part  of  a  State's  welfare  reform  program. 
In  support  of  their  position,  several 
organizations  and  States  argued  that, 
because  section  415(a)(2)(B)  specifies 
that  waivers  approved  after  enactment 
may  not  affect  the  applicability  of 
section  407  (concerning  compliance 
with  work  participation  rates).  Congress 
fully  intended  the  inverse  to  apply  to 
waivers  approved  before  enactment. 
Therefore,  we  should  recognize  all 
continued  policies  related  to 
compliance  with  TANF  work 
requirements  as  inconsistencies. 

Response:  Our  revised  waiver 
definition  woidd  allow  the  States  with 
waiver  work  components  to  include  all 
prior  law  exemptions,  and  other  AFDC 
(and  JOBS)  work  policies,  as  part  of  the 
waiver,  if  such  policies  were  part  of  the 
welfare  reform  demonstration  that  the 
State  implemented  under  its  technical 
waiver{s). 

Comment:  A  number  of  commenters 
asserted  that  hours  of  mandated  work 
that  were  related  to  waivers  and 
increased  the  JOBS  requirements  for  a 
class  of  individuals  should  be  claimable 
as  an  inconsistency. 

Response:  These  comments  addressed 
a  problem  with  the  reference  to  a  State's 
intent  in  our  proposed  definition  of 
waiver  (an  issue  that  we  addressed 
earlier).  Since  the  final  rules  rely  on  the 
existence  of  waiver  work  components, 
rather  than  intent,  they  recognize 
increased  hours  as  part  of  the  waiver.  If 
the  amount  of  the  required  hours  under 
the  waiver  is  inconsistent  with  the 
required  hours  under  section  407,  the 
Governor  can  certify  the  inconsistency. 

Comment:  Some  commenters  asserted 
that  we  could  not  even  hold  States 
operating  imder  waivers  to  a  work 
participation  rate  requirement — i.e.,  that 
we  should  delay  the  effect  of  section 
407  in  its  entirety  until  State  waiver 
authority  expires. 

Response:  Under  section  1115,  there 
were  limits  on  what  we  approved  as 
part  of  a  demonstration  project.  The 
Secretary  only  had  authority  to  waive 
provisions  of  the  AFE)C  program  that 
were  included  in  former  section  402. 
That  section  contained  the  provisions 
regarding  the  determination  of 
eligibility,  the  amoimt  of  assistance,  and 
required  procedures  for  State 
administration  of  the  plan.  The 
Secretary  could,  and  did,  grant  waivers 
concerning  the  content  of  the  JOBS 
program  (the  AFDC  work  program). 


which  was  included  at  section 
402(a)(19).  However,  the  required  work 
participation  rate  associated  with  JOBS 
was  at  the  former  section  403(1).  Since 
the  Secretary  had  no  authority  to  waive 
this  provision,  we  never  approved  any 
requests  from  States  to  waive  it. 

"Thus,  no  State  has  a  waiver  of 
participation  rates  that  would  conflict 
with  the  work  participation  rate  penalty 
provision  at  the  former  section 
409(a)(3).  For  a  State  to  argue  that  the 
work  penalty  does  not  apply,  it  would 
have  to  show  a  technical  waiver  that  is 
inconsistent  with  any  application  of  the 
work  penalty.  However,  waivers  that 
create  the  content  or  substance  of  a 
State's  demonstration  work  program  are 
just  that — definitions  of  the  content  of  a 
work  program.  As  such,  they  may  be 
inconsistent  with  the  content  of  the 
TANF  work  program  at  section  407  and 
may  allow  the  State  to  substitute  the 
substance  of  the  work  program  in  its 
demonstration  for  the  program  specified 
in  section  407,  to  the  extent  that  the 
State  determines  there  is  an 
inconsistency.  However,  there  would  be 
no  inconsistency  in  applying  the  section 
409(a)(3)  work  participation  penalty  as 
long  as  participation  was  determined 
under  the  State's  demonstration  work 
program. 

Smce  the  final  rule  bases  the  penalty 
imder  section  409(a)(3)  on  what  was 
required  participation  under  the  State's 
demonstration  work  program,  there  is 
no  inconsistency.  Delay  of  the  work 
participation  penalty  itself  in  these 
circumstances  would  fall  outside  any 
reasonable  definition  of  waiver  or 
inconsistency. 

(e)  Section  260.74 — ^How  Do  Existing 
Welfare  Reform  Waivers  Affect  the 
Application  of  the  Federal  Time-Limit 
Provisions?  (§  274.1(e)  of  the  NPRM) 

If  a  State  is  implementing  a  time-limit 
component  imder  a  waiver,  until  the 
waiver  expires,  the  provisions  of  section 
408(a)(7)  of  the  Act  will  not  apply  in 
determining  whether  to  impose  a 
penalty,  to  the  extent  that  they  are 
inconsistent  with  the  waiver. 

To  determine  that  the  State's 
demonstration  has  a  time-limit 
component,  the  waiver  list  for  a 
demonstration  time-limit  component 
must  include  provisions  that  directly 
correspond  to  the  time-limit  policies 
enumerated  in  section  408(a)(7)  (i.e., 
that  address  which  individuals  or 
families  are  subject  to,  or  exempt  from, 
terminations  of  assistance  based  solely 
on  the  passage  of  time,  or  who  qualifies 
for  extensions  to  the  time  limit). 

In  general,  the  final  rule  requires  a 
State  with  a  waiver  time-limit 
component  to  count,  toward  the  Federal 


five-year  limit,  all  months  for  which  the 
adult  who  is  subject  to  the  State  time 
limit  receives  assistance  with  Federal 
TANF  funds,  just  as  it  would  if  it  did 
not  have  an  approved  waiver. 

The  State  need  not  count,  toward  the 
Federal  five-year  limit,  any  months  for 
which  an  adult  receives  assistance  with 
Federal  TANF  funds  while  the  adult  is 
exempt  from  the  State's  time  limit  imder 
the  State's  approved  waiver.  Nor  need 
the  State  count,  toward  the  Federal  five- 
year  limit,  months  for  which  an  adult 
subject  to  an  adult-only  State  time  limit 
under  the  State's  waiver  receives 
assistance  with  Federal  TANF  funds. 

The  State  may  continue  to  provide 
assistance  with  Federal  TANF  funds  for 
more  than  60  months,  without  a 
niunerical  limit,  to  families  provided 
extensions  to  the  State  time  limit,  under 
the  provisions  of  the  terms  and 
conditions  of  the  approved  waiver. 

After  the  Governor  certifies  time-limit 
inconsistencies,  we  calculate  the  State's 
time-limit  exceptions  by:  (1)  Excluding, 
from  the  determination  of  the  number  of 
months  of  Federal  assistance  received 
by  a  family,  any  month  in  which  the 
adult(s)  (or  children  where  a  waiver 
only  terminated  assistance  to  adults) 
were  exempt  irom  State's  time  limit 
under  the  terms  of  the  State's  approved 
waiver;  and  (2)  applying  the  State's 
waiver  policies  with  respect  to  the 
availability  of  extensions  to  the  time 
limit. 

The  changes  that  we  have  made  to  the 
framework  of  how  we  define  waiver 
inconsistencies  have  less  effect  on 
inconsistencies  related  to  time-limiting 
assistance  than  to  work.  The  main 
reason  for  this  difference  is  that  no  prior 
law  policies  existed  governing  time- 
limited  assistance.  All  time  limits  were 
the  result  of  waivers.  Thus,  there  are 
fewer  issues  about  what  a  time-limit 
waiver  includes.  However,  there  are 
significant  issues  about  what  is 
allowable  as  an  inconsistency;  under 
these  rules,  the  constraining  factor  is 
whether  a  State's  demonstration  project 
has  a  time-limit  component  related  to 
the  provisions  in  section  408(a)(7). 

Prior  to  the  passage  of  PRWORA,  a 
"time  limit"  could  take  any  number  of 
forms.  However,  under  TANF,  the 
penalty  relates  to  the  time  limit  in 
section  408(a)(7),  which  recogiiizes  only 
time  limits  that  terminate  assistance 
with  the  passage  of  time  (i.e.,  that 
terminate  assistance  to  frunilies  with 
adults  who  received  Federal  TANF 
assistance  for  60  months).  Other  parts  of 
TANF  address  time  limits  in  different 
contexts,  suchas  those  that  trigger  work 
requirements.  However,  these  latter 
types  of  provisions  are  not  subject  to  the 
penalty  provision  under  section 
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408(a)(7),  and  we  do  not  address  them 
in  this  regulation. 

Therefore,  as  we  proposed  under  the 
NPRM,  we  are  allowing  time-limit 
inconsistencies  only  for  those  States 
with  waiver  policies  that  terminate 
assistance  solely  as  the  result  of  the 
duration  of  receipt.  Under  these  rules,  if 
a  State  has  a  technical  waiver  meeting 
diis  requisite,  we  compare  its  provisions 
with  those  at  section  408(a)(7)  to 
determine  whether  there  are 
inconsistencies. 

As  with  work  participation,  States 
may  also  choose  to  exempt  experimental 
and/or  control  group  cases  that  are  not 
otherwise  exempt  from  time  limits. 
However,  a  State  may  exclude  such 
experimental  and  control  group  cases 
only  on  a  group  basis,  not  on  an 
individual  basis. 

Comment:  Commenters  generally 
agreed  that  inconsistencies  should  be 
recognized  that  aUowed  a  State  to:  (1) 
exempt  certain  cases  from  having 
months  counted  toward  the  60-month 
time  limit;  and  (2)  provide  extensions  to 
more  than  20  percent  of  the  caseload 
after  reaching  the  limit. 

Response:  Vie  have  retained  these 
policies  in  the  final  rule. 

Comment:  Some  commenters  argued 
that  section  415  was  designed  to  allow 
States  to  continue  their  welfare  reform 
initiatives  as  a  whole.  On  this  basis, 
they  maintained  that  any  State  that 
consciously  chose  not  to  include  time- 
limited  assistance  provisions  in  the 
comprehensive  welfare  reform 
initiatives  that  it  implemented  under 
waivers  should  be  able  to  claim  a  time- 
limit  inconsistency. 

Response:  Section  415  was  not 
designed  to  carry  over  prior  law  in  its 
entirety,  nor  to  delay  TANF 
requirements  where  waivers  did  not 
exist  prior  to  implementation.  Rather,  it 
allows  delay  in  implementing  new 
TANF  provisions  "to  the  extent  such 
amendments  are  inconsistent  with  the 
waiver."  Thus,  we  find  no  statutory 
basis  for  allowing  inconsistencies  to  be 
claimed  in  this  particular  situation 
because  no  waiver  exists. 

Comment:  Some  commenters  argued 
that  we  should  also  allow  time-limit 
inconsistencies  to  apply  where  a  State 
has  implemented  time  limits  that  serve 
to  trigger  work  requirements. 

Response:  We  do  not  recognize  other 
waiver  provisions,  such  as  those  where 
States  used  "time  limits"  to  trigger  work 
requirements,  as  inconsistent  with  time 
limits.  The  pxupose  of  this  section  of  the 
regulation  is  to  determine  the 
applicability  of  the  time-limit  penalty  at 
section  409(a)(9).  This  penalty  applies 
to  any  failure  to  meet  the  time-limit 
requirements  at  section  408(a)(7).  Time 


limits  triggering  work  requirements  are 
found  in  sections  402  and  407,  not 
section  408(a)(7).  Therefore,  such 
policies  do  not  fit  within  the  definition 
of  a  waiver  related  to  the  time-limit 
component  associated  with  408(a)(7). 

Comment:  One  commenter 
recommended  that,  if  we  retained  the 
proposed  rules  related  to  time-limit 
waiver  inconsistencies,  the  preamble 
discussion  should  clarify  that 
"reduction  waivers"  (adiUt-only  time 
limits)  represent  an  inconsistency. 

Response:  We  have  incorporated  this 
change  in  the  final  rule.  States  with 
waivers  terminating  assistance  for 
adults  only  may  choose  to  delay 
counting  months  toward  the  Federal  60- 
month  time  limit  for  as  long  as  they 
continue  to  apply  adult-only  policies 
under  their  State  time  limit.  While  the 
proposed  rules  had  required  that  time 
against  the  Federal  time  clock  be 
counted  for  any  month  in  which  an 
adult  was  subject  to  the  State  time  limit 
(i.e.,  that  the  Federal  and  State  clocks 
would  run  concurrentiy),  this  policy 
would  have  had  an  effect  that  was 
inconsistent  with  the  waiver  policy. 
Because  time  charged  against  an  adult 
would  have  ultimately  resulted  in  the 
termination  of  benefits  to  the  whole 
family  under  TANF,  the  proposed 
policy  woidd  have  resulted  in  time 
being  counted  against  child  recipients. 
While  children  are  protected  from 
termination  of  benefits  while  the  waiver 
is  operable,  counting  time  against  adults 
in  the  case  would  have,  in  effect, 
counted  time  against  the  femily's  (and 
children's)  length  of  receipt  of 
assistance.  This  residt  woxdd  have  been 
contrary  to  the  purpose  of  the  adult-only 
time-limit  waivers,  which  was  to 
exempt  children  from  any  effect  of  the 
time  limit.  Thus,  in  submitting  a 
Governor's  certification  of  continuing 
waiver  inconsistencies,  the  State  may 
claim  a  time-limit  inconsistency  for  its 
adult-only  time  limit. 

Comment:  Another  commenter  said 
that  we  shoidd  allow  all  cases  subject  to 
a  time  limit  adequate  prior  notice  before 
a  clock  begins  to  count  against  them. 
Thus,  States  that  have  applied  a 
reasonable  statutory  interpretation  of 
section  415  to  exempt  cases  from  the 
Federal  time  limit  should  not  have  to 
count  time  retroactively  against  these 
cases  (i.e.,  count  time  accrued  prior  to 
the  effective  date  of  the  final  rules). 
Response:  As  we  have  previously 
stated,  these  rules  apply  only 
prospectively;  until  they  are  effective, 
the  State's  reasonable  interpretation  of 
the  statute  applies.  An  individual  who 
was  considered  exempt  from  the  Federal 
time  limit  under  the  State's  reasonable 
interpretation  of  its  waiver  woidd  only 


have  the  Federal  limit  apply 
prospectively,  beginning  October  of 
1999.  This  policy  will  allow  States  time 
to  provide  die  recipient  v^th  adequate 
notice. 


(f)  Section  260.75 — If  a  State  Is  Claiming 
a  Waiver  Inconsistency  for  Work  or 
Time  Limits,  What  Must  the  Governor 
Certify?  (§  272,8(a)  of  the  NPRM) 

If  a  State  is  claiming  waiver 
inconsistencies,  the  Governor  must 
certify  that  the  State  has  continuously 
maintained  applicable  policies  in 
operating  its  TANF  program  and  that 
the  inconsistencies  claimed  by  the  State 
do  not  expand  the  scope  of  the 
approved  waivers.  Further,  the 
certification  must  identify  the  specific 
inconsistencies  that  the  State  chooses  to 
continue  with  respect  to  work  and  time 
limits. 

If  the  waiver  inconsistency  claim 
includes  work  provisions,  the 
certification  must  specify  the  standards 
that  will  apply  in  lieu  of  the  provisions 
in  section  407.  Specifically,  it  must 
include,  as  applicable:  (1)  Descriptions 
of  two-parent  and  other  cases  that  are 
exempt  from  participation,  if  any,  for 
the  purpose  of  determining  the 
denominators  of  the  work  participation 
rates;  (2)  the  rules  for  determining 
whether  nonexempt  two-parent  and 
other  cases  are  "engaged  in  work"  for 
the  piupose  of  calculating  the 
numerators  of  the  work  participation 
rates,  including  descriptions  of  the 
coimtable  work  activities  and  minimum 
required  hours;  and  (3)  the  penalty 
against  an  individual  or  family  when  an 
individual  refuses  to  work.  Again,  the 
certification  may  include  a  claim  of 
inconsistency  with  respect  to  hours  of 
'required  participation  in  work  activities 
only  if  the  State  has  written  evidence 
that,  when  implemented,  the  waiver 
policies  established  specific 
requirements  related  to  hours  of  work 
for  nonexempt  individuals. 

If  the  waiver  inconsistency  claim 
includes  time-limit  provisions,  the 
Governor's  certification  must  include 
the  standards  that  will  apply  in  lieu  of 
the  provisions  at  section  408(a)(7).  It 
must  specify  the  standards  that  will 
apply  in  determining:  (1)  Which 
femilies  are  not  counted  towards  the 
Federal  time  limit;  and  (2)  whether  a 
&mily  is  eligible  for  an  extension  of  its 
time  limit  on  federally  funded 
assistance. 

If  the  State  is  continuing  policies  for 
evaluation  piuposes,  the  certification 
must  specify  any  special  work  or  time- 
limit  standuds  that  apply  to  the 
experimental  and  control  group  cases. 
The  State  may  choose  to  exclude  cases 
assigned  to  the  experimental  and 
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control  groups  that  are  not  otherwise 
exempt,  for  the  purpose  of  calculating 
the  work  participation  rates  or 
determining  State  compliance  related  to 
limiting  assistance  to  families  including 
adults  who  have  received  60  months  of 
TANF  assistance.  Thus,  the  State  may 
exclude  all  experimental  and  control 
group  cases,  not  otherwise  exempt. 
However,  it  may  not  exclude  such  cases 
on  an  individual,  case-by-case  basis. 

A  State  must  provide  the  initial 
Governor's  certification  by  October  1, 
1999.  It  would  be  very  helpful  to  receive 
the  certification  by  July  1, 1999,  in  order 
to  assess  how  inconsistencies  will  apply 
for  data  collection  and  reporting  efforts 
before  the  effective  date  of  the  new 
requirements.  We  would  like  to  resolve 
any  issues  about  the  treatment  of  waiver 
cases  before  the  reporting  requirements 
take  effect,  because  it  is  much  easier  to 
code  information  correctly  the  first  time 
than  to  modify  the  codes  retroactively. 
In  light  of  the  number  of  States 
continuing  waivers  and  some  of  the 
detailed,  case-specific  questions  that  we 
anticipate  might  arise,  we  want  to  build 
in  ample  time  to  resolve  all  issues  by 
October  1, 1999.  It  will  certainly  be  in 
a  State's  interest  if  we  can  resolve  all 
questions  by  the  efi'ective  date  of  the 
new  requirements. 

Also,  we  would  point  out  that,  imtil 
a  State  has  submitted  its  Governor's 
certification,  we  will  treat  the  State  as 
a  nonwaiver  State  in  determining  its 
compliance  with  work  participation  rate 
and  time-limit  standards.  Likewise,  if 
we  determine  that  a  Governor's 
certification  does  not  comply  with  the 
requirements  of  this  subpart,  we  will 
advise  the  State  of  the  inconsistency 
and  give  it  an  opportimity  to  revise  the 
certification.  We  will  accept  alternative 
rules  for  determining  penalties  related 
to  work  participation  rates  and  time- 
limit  exceptions  only  to  the  extent  that 
they  comply  with  the  requirements  of 
this  part. 

If  a  State  modifies  its  waiver  policies, 
after  it  provides  the  certification,  in  a 
way  that  has  a  substantive  effect  on  the 
calculation  of  its  work  participation 
rates,  time-limit  exceptions,  or 
sanctions,  it  must  submit  an  amended 
certification  by  the  end  of  the  fiscal 
quarter  in  which  the  modifications  take 
e&ct. 

Cktmment:  A  few  commenters 
questioned  whether  we  had  the 
authority  specifically  to  require  that 
Governors  certify  which  waivers  States 
were  continuing.  Some  of  these  saw  this 
requirement  as  an  added  burden  that 
duplicated  information  already 
submitted  in  their  State  TANF  plans  or 
dociunented  as  part  of  their  waiver 
approval. 


Response:  We  disagree  that  we  have 
no  authority  to  require  the  certification. 
As  discussed,  the  Department  has  had 
no  formal  process  for  determining  a 
State's  decisions  on  the  continuation  of 
waivers.  The  information  that  has  been 
provided  has  been  sporadic  and  is  not 
necessarily  ciurent  or  complete.  Since 
we  will  be  relying  on  the  State's 
determination  that  it  has  continued  an 
inconsistent  waiver  component  in 
making  penalty  determinations,  we 
must  have  acciuate,  up-to-date 
information  on  the  State's  decisioB  to 
continue  its  inconsistent  work  and  time- 
limit  components  in  order  to  make  those 
penalty  determinations  correctiy  and  on 
a  timely  basis.  As  such  information  is 
necessary  to  our  implementation  of  the 
penalty  provisions,  we  have  authority 
under  those  provisions  to  collect  it. 

(g)  Section  260.76— What  Special  Rules 
Apply  to  States  That  Are  Continuing 
Evaluations  of  Their  Waiver 
Demonstrations?  (§  271.60(c)  and  (d) 
and  §  274.1(e)(4)  oftheNPRM)) 

If  a  State  is  continuing  policies  that 
employ  an  experimental  design  in  order 
to  complete  an  impact  evaluation  of  a 
waiver  demonstration,  the  experimental 
and  control  groups  may  be  subject  to 
prior  law,  except  as  modified  by  the 
waiver. 

We  have  added  definitions  for 
experimental  and  control  groups  at 
§260.71  (and  cross-references  at 
§  260.30).  These  definitions  reference 
the  terms  and  conditions  in  the  State's 
demonstration. 

Comment:  One  commenter  suggested 
that  we  should  allow  any  State  in  which 
more  than  half  of  its  families  are  subject 
to  waiver  policies  as  part  of  a  research 
group  to  apply  the  same  waiver  policies 
to  the  rest  of  the  families  in  the  State, 
as  long  as  the  State  does  not  expand  the 
geographical  scope  of  the  waiver 
authority.  The  same  rule  would  apply  to 
a  coimty  operating  a  waiver 
demonstration  in  a  county-administered 
State.  Another  commenter  indicated 
that  States  may  be  less  likely  to 
continue  an  evaluation  if  we  do  not 
allow  a  State  to  apply  policies  permitted 
for  the  research  group  to  a  broader  set 
of  families. 

Response:  While  we  sympathize  with 
the  commenters'  desire  to  reduce 
administrative  complexity,  we  do  not 
see  why  the  complexity  is  any  greater 
when  a  majority  of  the  caseload  is  in  the 
experimental  and  control  groups  than 
when  a  minority  is.  Furthermore, 
implementing  this  policy  would 
introduce  complexities  of  its  own  in 
terms  of  the  measiuement  required  to 
determine  what  rules  apply  in  a  given 
jurisdiction.  Since  both  die  number  of 


families  in  the  experimental  and  control 
groups  currentiy  on  assistance  and  the 
total  number  of  families  currentiy  on 
assistance  vary  from  month  to  month, 
rules  could  vary  month  to  month.  In 
contrast,  the  experimental  and  control 
groups  are  well-defined;  a  family  is 
either  assigned  to  them  or  not. 
Therefore,  imder  the  final  rule, 
determining  when  and  to  which 
families  to  apply  the  pre-TANF  policies 
is  relatively  simple. 

C.  Child-Only  Cases 

Backgroimd 

The  calculations  for  work 
participation  rate  and  time-limit 
penalties  center  around  the  concept  of 
"family."  Under  the  proposed  rules,  we 
indicated  that  a  State  could  develop  its 
own  definition  of  "family,"  with  the 
proviso  that  States  could  not  create 
definitions  that  excluded  adults  from 
cases  solely  for  the  piupose  of  avoiding 
penalties.  "To  monitor  that  restriction, 
we  proposed  that  States  report  annually 
on  die  number  of  cases  excluded  from 
penalty  calculations,  and  the  reasons  for 
each  exclusion.  We  said  we  would  add 
families  back  into  the  calculation  if  we 
foimd  they  were  excluded  for  the 
purpose  of  avoiding  penalties.  You  may 
find  the  specific  proposals  in 
§§  271.22(b)(2),  271.24(b)(2),  and 
274.1(a)(3)  of  the  proposed  rule. 

These  provisions  reflected  our 
concern  that  States  might  convert  cases 
to  child-only  cases  to  avoid  the  statutory 
work  participation  and  time-limit 
requirements.  In  part,  our  concern  was 
a  reaction  to  public  comments  that 
States  and  advocates  made  shortly  after 
PRWORA's  enactment  suggesting  that 
States  might  take  such  actions.  It  also 
reflected  our  view  that  such  conversions 
would  seriously  undermine  critical 
provisions  of  welfare  reform. 

Overview  of  Comments 

Several  commenters  supported  our 
decision  to  recognize  that  States  had  the 
primary  authority  to  define  "family." 
However,  a  large  number  of 
commenters,  from  a  diversity  of  groups, 
opposed  or  expressed  concerns  about 
our  specific  proposals  in  this  area.  The 
comments  generally  objected  to  oui 
distrust  of  States  and  the  pre-emption  of 
State  decisions  to  define  families  as  they 
deemed  appropriate. 

Several  commenters  challenged  the 
statutory  basis  for  our  proposal.  Some 
did  not  directiy  challenge  oiu  authority, 
but  questioned  the  practicality  of  our 
proposed  approach.  Commenters 
pointed  out  inconsistencies  in  the 
language  that  we  had  used  in  different 
parts  of  the  regidation  and  noted  that 
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the  determination  of  whether  States 
created  definitions  for  the  sole  purpose 
of  avoiding  penalties  would  involve 
subjective  determinations  of  motive.  To 
minimize  these  problems,  they  offered 
several  suggestions  about  how  we  might 
clarify  what  types  of  cases  might  be 
subject  to  recalculation. 

Under  one  proposal,  States  would 
describe  their  child-only  cases  in  the 
State  plan  or  procedures.  We  could  then 
discuss  beforehand  with  States  the 
appropriateness  of  these  cases.  Other 
conunenters  offered  a  related  suggestion 
that  we  set  up  a  process  for  States  to  get 
approval  of  reasons  for  conversions  up- 
front, but  did  not  identify  a  specific 
format  for  the  State  submissions. 

Another  suggestion  was  that  State 
definitions  would  automatically  prevail, 
but  that  HHS  would  inform  Congress  if 
distortions  of  legislative  intent  seemed 
to  result.  In  other  words,  in  the  absence 
of  any  documented  abuses,  we  would 
simply  gather  information  on  what 
States  are  doing  and  permit  States  to  use 
any  definition  of  family  that  has  a 
reasonable  policy  basis.  Then,  if  we 
discover  evidence  that  States  were 
trying  to  subvert  the  TANF  provisions, 
we  could  work  with  Congress  in 
developing  solutions. 

Some  commenters  noted  that  child- 
only  cases  existed  under  AFDC  and 
enumerated  examples  of  child-only 
cases  that  we  should  acknowledge  as 
acceptable,  including:  cases  in  which 
the  adults  have  no  legal  liability  for  the 
care  of  the  children,  cases  with 
recipients  of  SSI  or  other  disability 
payments,  cases  with  adults  not 
receiving  assistance  because  they 
exhausted  shorter  State-imposed  time 
limits,  cases  with  noncitizen  parents  or 
adults  ineligible  for  other  reasons  (e.g., 
SSI  receipt  or  a  drug  felony  conviction), 
cases  that  were  previously  converted 
under  approved  waiver  policies,  and 
cases  with  elderly  caretakers. 

We  also  received  suggestions  that  we 
should  explicitly  permit  States  to 
continue  to  provide  assistance  to 
children:  (1)  once  the  parent/relative 
loses  eligibility  due  to  the  expiration  of 
the  five-year  time  limit;  (2)  whose 
parent/relative  was  sanctioned  for 
failure  to  participate  in  work  or 
cooperate  with  child  support 
enforcement  requirements;  and  (3) 
whose  parent  or  caretaker  would  be 
better  served  by  some  other  State 
program,  such  as  if  she  is  disabled. 

In  addition  to  specific  objections  or 
questions,  many  commenters  expressed 
the  overall  concern  that  our  proposal  to 
control  for  inappropriate  child-only 
cases  may  inhibit  the  State  flexibility 
essential  to  TANF.  State  anxiety  about 
Federal  recalculation  of  penalty  liability 


could  create  a  "chilling  effect"  that 
caused  States  to  limit  child-only  cases 
unnecessarily  and  inappropriately.  In 
the  words  of  one  commenter,  "the 
imcertainty  of  knowing  whether  their 
policy  basis  will  be  considered 
legitimate  and  how  work  participation 
rates  and  time-limit  compliance  will  be 
measured  by  HHS  could  simply  lead 
States  to  avoid  serving  children  as 
child-only  cases  even  if  the  result  is  not 
to  serve  the  children  at  all." 

Commenters  did  not  want  to  see 
assistance  to  valid  child-only  cases 
undermined  by  our  rules.  Of  particular 
concern  was  the  effect  of  our  proposals 
on  State  efforts  to  keep  children  in  the 
homes  of  relatives,  in  lieu  of  foster  care 
placements. 

Others  noted  that,  up  to  this  point,  we 
do  not  have  evidence  that  States  are 
converting  cases  to  child-only  cases  for 
the  purpose  of  avoiding  TANF 
requirements;  we  have  not  observed 
significant  changes  in  State  policy  or 
practice  to  create  new  child-only  cases. 
Only  if  such  changes  actually  occur 
should  HHS  develop  corrective 
procedittes. 

Overall  Response 

When  we  were  developing  the 
proposed  rules,  we  were  very  concerned 
that  States  would  use  the  flexibility 
available  in  defining  families  to  avoid 
work  participation  requirements,  time 
limits,  and  other  TANF  requirements. 
Within  the  authority  that  we  have  to 
collect  participation  rate  information 
and  make  decisions  on  State  penalties, 
we  proposed  specific  reg\ilatory  policies 
with  respect  to  penalties  and  reporting 
in  response  to  that  concern.  However,  as 
we  have  seen  the  TANF  programs 
evolve,  oxxi  concerns  about  possible 
abuses  have  diminished. 

While  the  number  of  child-only  cases 
has  been  increasing  over  time, 
commenters  correctly  observed  that  the 
increases  began  well  prior  to  TANF  and 
that  there  is  little  indication  so  far  that 
States  are  converting  cases  merely  to 
avoid  penalties.  In  fact,  a  couple  of 
internal  State  analyses  (i.e.,  in  Florida 
and  South  Carolina)  have  found  no 
evidence  of  conversion  of  cases  to  child- 
only  cases  from  other  statuses. 

Also,  commenters  correctly  noted  that 
there  were  niunerous  child-only  cases 
that  were  considered  valid  under  prior 
law.  Their  existence  xmder  TANF 
therefore  does  not  suggest  that  States  are 
working  to  subvert  TANF  requirements 
in  this  manner.  Over  the  past  several 
years,  there  were  a  number  of  social  and 
demographic  changes  underway  that 
could  have  contributed  to  much  of  the 
growth  in  child-only  cases.  For 
example:  (1)  Because  of  the  "crack" 


epidemic,  some  infents  moved  from  the 
care  of  their  mothers  to  the  care  of  their 
grandmothers  or  other  adult  relatives 
(who  may  or  may  not  have  been  needy); 
(2)  in  some  places,  immigration  changes 
could  have  caused  a  growth  in  the 
number  of  eligible  children  with 
ineligible  alien  parents;  and  (3)  in  other 
places,  States  have  made  an  effort  to 
establish  eligibility  for  SSI.  (If  parents 
became  SSI-eligible,  the  children 
normally  received  assistance  as  child- 
only  cases.) 

Recently,  we  have  seen  a  reduction  in 
the  total  nimiber  of  child-only  cases. 
However,  because  the  number  of  other 
tjrpes  of  cases  has  been  declining  faster, 
the  proportion  of  child-only  cases  has 
not  gone  down.  Thus,  State  success  in 
moving  more  families  to  work  may 
actually  be  causing  an  increase  in  the 
proportion  of  child-only  cases. 

At  the  same  time,  we  disagree  with 
the  suggestion  that  it  would  be 
appropriate  to  provide  federally  funded 
assistance  to  children  in  child-only 
cases  when  their  parents  reach  the  60- 
month  limit  on  Federal  assistance.  Such 
a  result  would  be  consistent  with  an 
adult-only  time  limit,  but  does  not  seem 
consistent  with  the  intent  of  the  specific 
provision  in  the  law.  For  example,  the 
provisions  on  transfers  to  the  Social 
Services  Block  Grant  program  suggest 
that  children  in  families  whose  adults 
reached  their  60-month  limit  were  not 
expected  to  continue  receiving  federally 
funded  TANF  assistance. 

While  we  disagree  with  the 
commenters'  suggestion  that  we  did  not 
have  legal  authority  to  regulate  in  this 
area,  we  understand  commenters' 
concern  that  the  provisions  in  the 
proposed  rules  may  do  more  harm  than 
good.  In  the  absence  of  clear  evidence 
that  States  are  converting  cases  to  avoid 
the  TANF  rules,  we  have  decided  that 
the  most  appropriate  response  at  this 
point  is  to  give  States  leeway  to  define 
families  in  ways  that  they  think  are 
most  appropriate  while  gathering  better 
information  on  how  child-only  policies 
might  be  affecting  the  achievement  of 
TANF  goals. 

However,  the  possible  conversion  of 
cases  to  child-only  status  to  avoid  TANF 
reqiiirements  remains  a  major  policy 
concern.  For  example,  such  conversions 
could  effectively  eliminate  restrictions 
on  the  amount  of  time  that  any  femily 
could  receive  federally  funded  TANF 
assistance  or  could  undermine  the 
statutory  provisions  on  the  treatment  of 
sanction  cases  in  the  participation  rate 
calculations.  We  therefore  intend  to 
track  it  closely.  To  that  end,  we  have 
added  one  data  element  to  the 
disaggregated  case-record  reporting  that 
will  identify  cases  that  have  been 
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converted  to  child-only  status  since  the 
past  month.  We  will  use  the  quarterly 
TANF  Data  Report  to  monitor  trends 
both  in  the  aggregate  number  and  type 
of  child-only  cases  and  the  number  of 
conversions.  By  monitoring  these 
trends,  we  should  be  able  to  identify 
changes  in  State  practice  or  caseload 
characteristics  that  would  merit  further 
investigation.  If  we  saw  a  significant 
number  of  conversions  to  cbdld-only 
status  in  a  particular  State  (i.e.,  a 
number  that  was  out  of  line  with  prior 
State  niunbers  or  the  niunbers  for  other 
States),  we  would  look  more  closely  at 
that  State. 

We  have  a  variety  of  investigative 
tools  available  to  us,  including  detailed 
analysis  of  the  case-record  information 
reported  to  us,  the  Single  State  Audit, 
supplemental  reviews,  and  targeted 
studies  (like  the  current  ASPE  study 
mentioned  below). 

We  will  incorporate  a  full  analysis  of 
the  information  we  have  gathered  on 
what  has  been  happening  with  child- 
only  cases  in  our  aimual  report  to 
Con^^ss. 

As  a  niunber  of  conunenters 
suggested,  imder  these  final  rules,  we 
have  adopted  a  strategy  that  includes 
gathering  information,  monitoring 
developments,  and  keeping  oiir  options 
open  regarding  future  actions.  Through 
our  data  collection,  we  will  obtain 
substantial  information  on  the 
characteristics  of  child-only  cases, 
trends  in  their  number  and  tjrpe,  and 
conversions.  This  information  will  help 
us  assess  the  possible  effect  of  such 
cases  on  the  achievement  of  TANF 
goals.  We  will  consider  proposing 
appropriate  legislative  or  regulatory 
remedies  if  we  find  that  States  are  using 
the  flexibility  available  imder  these 
rules  to  define  families  to  avoid  work 
requirements  or  time  limits  or  otherwise 
undermine  the  goals  of  TANF.  However, 
we  will  not  put  any  significant  policy 
change  into  effect  without  appropriate 
prior  consultation  with  States,  Congress, 
and  other  interested  parties. 

Tracking  of  Child-Only  Cases 

Comment:  A  significant  number  of 
commenters  also  objected  to  our 
proposals  at  §§  271.22(b)(2)(i), 
271.24(b)(2)(i).  274.1(a)(3)(i),  and 
275.9(a)(1)  that  States  aimually  report  to 
us  on  their  child-only  cases  and  advise 
us  of  the  specific  nature  of  each  of  the 
cases.  Commenters  generally  felt  it  was 
an  unjustified  additional  burden  for 
States.  Some  objected  to  the  specific 
wording  of  the  requirement  because  it 
suggested  that  we  expected  case-by-case 
reporting  of  such  cases  rather  than 
aggregated  reporting. 


Response:  We  have  removed  the 
requirement  for  annual  reports  on 
families  excluded  from  work-rate  and 
time-limit  calculations  and  the  reasons 
for  their  exclusion.  The  proposed 
language  was  not  consistent  in  different 
parts  of  the  NPRM  package  and  caused 
some  confusion. 

Monitoring  trends  in  the  number  and 
type  of  such  cases  remains  an  important 
issue.  However,  we  decided  that  a 
different  type  of  data  would  be  more 
helpful  in  helping  us  track  conversions. 
Thus,  we  have  added  a  new  data 
element  to  the  TANF  Data  Report  that 
will  identify  the  specific  cases  that  have 
become  child-only  cases.  These  new 
data  will  supplement  other  data  on 
child-only  cases  available  through  the 
TANF  and  MOE-SSP  data  reports  and 
give  us  a  solid  basis  of  information  for 
assessing  national  and  State  trends  in 
the  nimiber  and  nature  of  child-only 
cases.  From  other  data  elements  in  those 
reports,  we  will  get  disaggregated,  case- 
level  data  on  parents  and  other 
individuals  who  are  in  the  household, 
but  not  in  the  family  receiving 
assistance.  We  will  get  information  on 
whether  there  are  parents  who  are 
ineligible  for  receipt  of  Federal  benefits, 
whether  the  cases  are  imder  sanction, 
and  whether  cases  have  no  parent  in  the 
home.  To  provide  still  further 
supplemental  information,  the  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation  is  undertaking  a  study  in 
three  States  to  explore  the 
circumstances  of  child-only  cases  in 
more  detail. 

Together,  these  information  sources 
will  provide  valuable  insight  into  the 
nature  of  child-only  cases  and  the  types 
of  services  and  assistance  States  are 
providing  them.  We  will  be  able  to  track 
any  significant  changes  in  the  niunber 
and  types  of  such  cases  and  be  in  a 
better  position  to  determine  if  we  need 
to  pursue  further  action.  Depending  on 
what  specifically  is  happening,  an 
appropriate  response  could  be 
information-sharing,  consultations, 
technical  assistance,  or  regulatory  or 
le^slative  proposals. 

To  reflect  our  other  decisions  on 
child-only  cases,  we  deleted  the 
provisions  at  §§  271.22(b)(2). 
271.24(b)(2),  and  274.1(a)(3)  of  the 
proposed  rule  that  prohibited 
conversion  of  child-only  cases  for  the 
purpose  of  avoiding  penalties,  indicated 
that  we  would  add  cases  back  into  the 
work  participation  rate  and  time-limit 
calculations  if  we  found  that  they  had, 
and  required  separate  annual  reporting 
on  child-only  cases.  We  also  deleted 
comparable  annual  reporting  language 
at  §  275.9(a)(1).  We  believe  that  we  will 
have  sufficient  information  through  the 


TANF  Data  Report  to  monitor  child-only 
cases;  we  determined  that  the  separate 
annual  reporting  requirements  were 
redundant. 

D.  Treatment  of  Domestic  Violence 
Victims 

Background 

The  Administration  has  shown  a 
strong  commitment  to  reducing 
domestic  violence  and  helping  victims 
of  domestic  violence  access  the  safety 
and  supportive  services  that  they  need 
to  make  transitions  to  self-sufficiency, 
hi  the  proposed  rule,  we  showed  this 
commitment  by  promoting 
implementation  of  the  Family  Violence 
Option  (FVO),  a  TANF  State  plan 
provision  that  provides  a  specific 
method  for  addressing  the  needs  of 
domestic  violence  victims  receiving 
welfare. 

Under  section  402(a)(7)  of  the  Act, 
States  may  elect  the  FVO.  This  State 
plan  option  provides  for  identification 
and  screening  of  domestic  violence 
victims,  referral  to  services,  and  waivers 
of  program  requirements  for  good  cause, 
hi  the  NPRM,  we  proposed  to  grant 
"reasonable  cause"  to  States  that  either 
failed  to  meet  the  work  participation 
rates  or  exceeded  the  limit  on 
exceptions  to  the  five-year  time  limit 
because  of  program  waivers  granted 
imder  this  provision.  To  be  considered 
for  this  purpose,  a  "good  cause  domestic 
violence  waiver"  would  need  to 
incorporate  three  components:  (1) 
Individualized  responses  and  service 
strategies,  consistent  with  the  needs  of 
individual  victims;  (2)  waivers  of 
program  requirements  that  were 
temporary  in  nature  (not  to  exceed  6 
months);  and  (3)  in  lieu  of  program 
requirements,  alternative  services  for 
victims,  consistent  with  individualized 
safety  and  service  plans. 

In  addition,  to  be  considered  in 
determining  reasonable  cause  for 
exceeding  the  time-limit  exceptions, 
such  waivers  had  to  be  in  effect  after  an 
individual  had  received  assistance  for 
60  months,  and  the  individual  needed 
to  be  temporarily  unable  to  work. 

Our  proposed  rules  attempted  to 
remain  true  to  the  statutory  provisions 
on  work  and  time  limits  and  to  ensure 
that  election  of  the  FVO  was  an 
authentic  choice  for  States.  In  deciding 
to  address  these  waiver  cases  under 
"reasonable  cause"  rather  than  through 
direct  changes  in  the  penalty 
calculations,  we  tried  to  both  reflect  the 
statutory  language  and  maintain  the 
focus  on  moving  families  to  self- 
sufficiency.  At  the  same  time,  we  were 
giving  States  some  protection  from 
penalties  when  their  failures  to  meet  the 
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standard  rates  were  attributable  to  the 
granting  of  good  cause  domestic 
violence  waivers  that  were  based  on 
individual  assessments,  were 
temporary,  and  included  individualized 
service  and  safety  plans.  We  hoped  our 
proposal  would  alleviate  concern  among 
States  that  attention  to  the  needs  of 
victims  of  domestic  violence  might 
place  them  at  special  risk  of  a  financial 
penalty. 

We  welcomed  comments  on  whether 
our  proposed  approach  and  language 
achieved  the  balance  we  were  seeking. 

Also,  to  ensure  that  these  policies 
have  the  desired  effect,  we  proposed  to 
limit  the  availability  of  "reasonable 
cause"  to  States  that  have  adopted  the 
FVO.  We  indicated  that  we  reserved  the 
right  to  audit  States  claiming 
"reasonable  cause"  to  ensure  that  good 
cause  domestic  violence  waivers  that 
States  include  in  their  "reasonable 
cause"  documentation  met  the  specified 
criteria.  And  we  said  we  intended  to 
monitor  the  number  of  good  cause 
waivers  granted  by  States  and  their 
efi^ect  on  work  and  time  limits.  We 
wanted  to  ensure  that  States  identify 
victims  of  domestic  violence  so  that 
they  may  be  appropriately  served,  rather 
than  be  exempted  and  denied  services 
that  could  lead  to  independence.  We 
also  wanted  to  ensure  that  the  provision 
of  good  cause  waivers  did  not  affect  a 
State's  overall  effort  in  moving  families 
towards  self-sufficiency.  Thus,  we  said 
we  would  be  looking  at  information  on 
program  expenditures  and  participation 
levels  to  see  if  States  granting  good 
cause  waivers  were  making 
commitments  to  assist  all  families  in 
moving  toward  work. 

If  we  found  that  good  cause  waivers 
were  not  having  the  desired  effects,  we 
said  we  might  propose  regulatory  or 
legislative  remedies  to  address  the 
problems  that  we  identified. 

For  additional  discussion  of  oui 
proposals,  we  referred  readers  to 
§§270.30,  271.52  and  274.3  of  the 
preamble  and  proposed  rule. 

In  the  final  rule,  we  have  consolidated 
the  provisions  in  a  new  subpart  in  order 
to  make  our  policies  more  coherent.  We 
have  also  made  some  changes  to  align 
the  regulatory  text  more  closely  with  the 
statutory  language.  For  example,  we 
modified  the  six-month  time  limit 
placed  on  good  cause  domestic  violence 
waivers.  Recognizing  that  the  statute 
authorizes  waivers  for  "as  long  as 
necessary,"  we  have  incorporated 
similar  language  in  the  rule,  but  called 
for  six-month  redeterminations.  We 
have  also  incorporated  statutory 
language  describing  the  Family  Violence 
Option,  including  its  reference  to 
confidentiality. 


Comments  and  Responses 
(a)  General  Approach 

Most  commenters  generally  approved 
of  the  way  that  the  proposed  rule 
attempted  to  protect  victims  of  domestic 
violence.  A  significant  number 
commended  DHHS  for  recognizing  the 
significance  of  domestic  violence  as  a 
national  problem  and  acknowledging 
the  link  between  domestic  violence  and 
poverty.  Many  expressed  the  view  that 
the  approach  we  took  was  reasonable 
and  provided  States  with  the  penalty 
protection  that  they  needed.  However,  a 
few  disagreed  with  the  basic  approach 
we  took,  and  a  substantial  number  of 
conunenters  raised  concerns  about 
specific  aspects  of  the  proposed  rule. 
Response:  Our  rules  do  not  limit  a 
State's  authority  to  grant  "good  cause" 
waivers  under  die  Family  Violence 
Option,  but  they  do  limit  the 
circiunstances  under  which  we  wrill 
provide  special  penalty  relief  to  States 
granting  such  waivers.  In  other  words, 
if  a  State's  waivers  do  not  comply  with 
the  standards  in  these  rules,  the  State 
does  not  get  special  consideration  in  our 
penalty  determinations  if  it  fails  to  meet 
the  work  participation  requirements  or 
exceeds  the  limit  on  Federal  time-limit 
exceptions. 

To  emphasize  this  distinction,  in  the 
final  rules,  we  created  a  new  term 
"federally  recognized  good  cause 
domestic  violence  waivers"  at  §  260.51. 
A  "good  cause  domestic  violence 
waiver"  refers  to  any  waiver  granted  by 
a  State  consistent  with  the  FVO.  A 
"federally  recognized  good  cause 
domestic  violence  waiver"  refers  to  a 
waiver  that  also  meets  the  standards 
that  we  have  established  for  special 
consideration  in  our  penalty 
determinations. 

As  we  discuss  in  more  detail  below, 
we  made  some  additional  changes  to  the 
proposed  rule  in  response  to  the 
comments  that  we  received.  We  also 
moved  the  provisions  on  domestic 
violence  (including  the  definition 
provisions  that  were  in  §  270.30  of  the 
proposed  rule)  to  a  new  subpart  B  of 
peut  260.  In  addition,  we  revised  the 
language  at  §  264.30(b).  The  revised 
language  explicitly  recognizes  that 
individuals  may  receive  waivers  of 
child  support  cooperation  requirements 
under  the  FVO  and  that  our  rides  would 
treat  such  waivers  Uke  good  cause 
exceptions  granted  under  the  child 
support  statute  (at  section  454(29)  of  the 
Act). 

In  summary,  the  final  rule  retains  the 
same  basic  approach  as  the  proposed 
nile — i.e.,  it  gives  States  penalty  relief  if 
their  failure  to  comply  with  the  work 
participation  rate  or  time-limit 


standards  is  attributable  to  the  granting 
of  good  cause  domestic  violence  waivers 
that  meet  certain  Federal  standards.  It 
retains  a  requirement  for  service  and 
safety  plans,  but  makes  important 
modifications  related  to  policies  on  the 
duration  of  the  waivers  that  we  would 
recognize,  confidentiality  protections, 
work  expectations,  information  that  the 
State  must  provide  with  respect  to  its 
service  strategies,  and  the  standards  for 
time-limit  waivers.  In  addition,  the 
preamble  clarifies  the  flexibility 
available  to  States  in  delivering  services 
to  victims  of  domestic  violence  and  the 
mechanisms  in  place  for  protecting 
victims  fi'om  imfair  penalties. 

Comment:  A  minority  of  the 
commenters  argued  that  we  should 
exclude  individuals  granted  waivers  of 
work  requirements  under  the  FVO  firom 
the  calculation  that  determines  a  State's 
overall  work  participation  rates  for  each 
month  in  the  fiscal  year. 

Response:  We  chose  to  address  this  as 
a  State  penalty-relief  issue,  in  large  part 
because  we  believe  that  keeping  victims 
of  domestic  violence  in  the  denominator 
of  the  work  participation  rates 
represents  a  better  reading  of  the  statute. 
Section  407  makes  no  reference  to 
domestic  violence  cases  or  to  a  State's 
good  cause  waiver  of  work  requirements 
imder  the  Family  Violence  Option.  In 
the  statutory  provisions  on  calculating 
work  participation  rates  (at  section 
407(b)),  there  are  only  two  explicit 
exemptions  from  the  calculation:  one  for 
a  sin^e  custodial  parent  of  a  child 
imder  12  months  old  and  the  other  for 
a  recipient  who  is  being  sanctioned. 
There  is  no  mention  of  the  victims  of 
domestic  violence  or  cross-reference  to 
the  waivers  granted  under  the  FVO. 

We  believe  that  victims  of  domestic 
violence  and  the  objectives  of  the  Act 
will  best  be  served  if  we  maintain  the 
integrity  of  the  work  requirements  and 
promote  appropriate  services  to  the 
victims  of  domestic  violence.  We  do  not 
want  our  rules  to  create  incentives  for 
States  to  waive  work  requirements 
routinely,  especially  in  cases  where  a 
recipient  can  work;  service  providers 
who  work  closely  with  victims  of 
domestic  violence  attest  that  work  is 
often  a  key  factor  in  helping  victims 
escape  their  violent  circiunstances. 

We  do  realize  that,  in  certain  cases, 
working  or  taking  steps  toward 
independence  may  aggravate  tensions 
with  a  batterer  and  place  the  victim  in 
further  danger.  Under  the  final  rule. 
States  may  provide  temporary  waivers 
of  work  requirements  in  such  cases. 
Also,  States  may  grant  waivers  to  extend 
time  limits  to  families  that  were  not  able 
to  participate  in  work  activities  or  to 
m^e  due  progress  towards  achieving 


Federal  Registw/Vol.  64,  No.  69 /Monday.  April  12,  1999 /Rules  and  Regulatiwis  17743 


self-sufficiency  within  60  months;  we 
would  give  Federal  recognition  to 
waivers  granted  to  extend  time  limits 
imder  such  circumstances.  We  have 
revised  the  language  on  service  plans  to 
provide  that  work  elements  in  a  service 
plan  should  be  consistent  with  the 
statutory  expectations  about  ensuring 
safety  and  fairness.  We  have  also 
modified  the  language  on  waivers  to 
extend  time  limits  (as  discussed  in  a 
subsequent  comment  and  response). 

We  continue  to  believe  that  removing 
victims  of  domestic  violence  from  the 
work  participation  rate  calculation 
could  result  in  inappropriate 
exemptions  or  defeirals  of  work 
requirements  for  victims  of  domestic 
violence.  As  an  alternative,  commenters 
suggested  that  we  could  protect  against 
this  result  by  requiring  States  to  give 
waiver  recipients  access  to  appropriate 
education  and  training  services. 
However,  we  do  not  believe  such  a 
requirement  would  siiffice;  States  will 
have  an  inherent  interest  in  focusing 
their  resources  on  individuals  who  are 
part  of  the  participation  rate 
calculations  and  who  could  put  them  at 
penalty  risk. 

Comment:  Many  commenters 
expressed  general  concerns  about  the 
proposed  definition  of  the  good  cause 
domestic  violence  waiver.  They  argued 
that  it  should  be  more  in  line  with  the 
statutory  language  and  less  prescriptive. 

Response:  We  added  the  extra  criteria 
related  to  Federal  recognition  of  waivers 
(at  §  260.55)  because  we  wanted  to 
assure  that  victims  of  domestic  violence 
would  receive  appropriate  protections 
and  services  and  the  goals  of  TANF 
would  be  sustained.  At  the  same  time, 
as  we  have  discussed,  we  have  made  a 
few  modifications  to  the  provisions  that 
make  the  rules  more  consistent  with  the 
statute  and  responsive  to  the  specific 
concerns  that  conunenters  raised. 

To  ensure  that  our  rules  promote 
access  to  appropriate  services,  we  have 
added  reporting  requirements  at 
§§  260.54  and  265.9(b)(5)  designed  to 
ensure  that  States  seeking  Federal 
recognition  of  their  good  cause  domestic 
violence  waivers  implement  meaningful 
alternative  service  strategies  for  victims 
of  domestic  violence.  The  new  reporting 
will  tell  us  and  other  interested  parties 
about  the  strategies  and  procedures 
States  have  put  in  place  to  ensiu«  that 
these  families  receive  appropriate 
supports.  It  will  also  give  us  information 
on  Uie  aggregate  number  of  good  cause 
domestic  violence  waivers  granted  by 
the  State  each  year. 

Comment:  One  commenter  expressed 
concerns  about  the  administrative 
burden  that  States  would  face  in  filing 
a  claim  of  reasonable  cause. 


Response:  We  have  not  regulated 
specific  requirements  that  States  must 
meet  in  filing  reasonable  cause  claims. 
While  States  must  provide  information 
sufficient  to  justify  their  claims,  the 
burden  associated  with  demonstrating 
reasonable  cause  should  not  be  great.  In 
fact,  we  would  encourage  States  to 
present  their  reasonable  cause 
argiunents  as  succinctly  as  possible. 

State  data  reporting  systems  will 
contain  information  on  the  niunber  of 
cases  that  received  federally  recognized 
good  cause  domestic  violence  waivers 
every  month.  States  will  be  able  to  rely 
on  that  data  in  justifying  their 
reasonable  cause  claims. 

(b)  Time  Limits  on  Good  Cause  Waivers 

Comment:  A  significant  number  of 
commenters  objected  to  the  six-month 
durational  limit  that  we  placed  on  good 
cause  domestic  violence  waivers.  They 
said  that  six  months  did  not  provide 
enough  time  and  that  the  length  of 
waivers  should  be  determined  on  a  case- 
by-case-basis.  They  also  argued  that  our 
proposed  rule  could  create  an  additional 
administrative  burden  on  States  for 
cases  where  a  waiver  needed  to  be 
renewed.  They  noted  that  the  six-month 
limit  is  neither  required  by  statute  nor 
consistent  with  the  statutory  language 
that  waivers  continue  "as  long  as 
necessary."  Finally,  commenters  noted 
that  they  found  oiu-  policy  authorizing 
extension  or  renewal  of  waivers  only  in 
the  preamble  language;  at  a  miniTnnni, 
they  wanted  this  policy  to  be  added  to 
the  regulatory  text. 

Response:  In  the  ^4PRM  we  said  that 
we  did  not  intend  that  all  good  cause 
waivers  should  last  six  months.  Rather, 
the  length'of  the  waiver  should  reflect 
the  State's  individualized  determination 
of  what  length  of  time  a  client  needs. 
This  was  our  way  of  giving  States 
significant  leeway  in  how  they 
implemented  their  Family  Violence 
Option  programs.  However,  we  agree 
with  the  commenters  that  oiu-  rules 
should  be  more  consistent  with  the 
statute  and  have  revised  the  final  rule 
accordingly.  At  the  same  time,  the  rule 
continues  to  assure  that  these  cases  will 
receive  periodic  attention  from  service 
workers.  More  specifically,  like  the 
statute,  it  allows  for  the  waiver  to  be 
granted  for  "as  long  as  necessary." 
However,  at  §  260.55(b)  and  (c),  it  also 
requires  that  a  reassessment  will  take 
place  every  6  months  to  determine  if  the 
waiver  is  still  necessary  and  if  the 
service  plan  is  still  appropriate. 

(c)  Adoption  of  the  Family  Violence 
Option 

Comment:  A  small  nimiber  of 
commenters  expressed  concern  that,  by 


providing  special  consideration  only  to 
States  that  have  opted  for  the  FVO,  we 
could  be  penalizing  States  that  did  not 
choose  the  option. 

Response:  As  we  stated  in  the 
proposed  rule,  we  consciously  tied 
penalty  relief  to  State  implementation  of 
the  FVO  because  we  felt  the  FVO 
provided  a  constructive  fiamework  for 
identifying,  screening,  and  serving 
victims  of  domestic  violence.  Also, 
because  the  FVO  is  a  State  plan 
provision,  there  are  some  statutory 
expectations  on  States  that  adopt  it,  the 
public  will  have  access  to  information 
about  it,  and  consultation  with  local 
governments  and  private  sector 
organizations  will  take  place. 

Comment:  A  couple  of  commenters 
said  that  we  should  mandate  that  any 
State  seeking  relief  from  penalties  fat 
not  meeting  work  participation  rates  or 
for  exceeding  the  cap  on  exemptions  to 
the  time-limits  must  officially  adopt  and 
properly  implement  the  FVO  within  60 
days  as  part  of  the  corrective  plan. 

Response:  States  have  the  option  of 
submitting  corrective  plans  for  our 
review,  and  this  final  rule  provides 
wide  latitude  to  States  in  developing  the 
content  of  those  plans.  In  that  context, 
we  do  not  believe  it  would  be 
appropriate  to  be  very  prescriptive 
about  what  a  State  must  include  related 
to  adoption  of  the  FVO.  Also,  we  want 
States  to  adopt  the  KVO  based  on  broad 
poUcy  and  programmatic 
considerations,  not  because  such  a  step 
would  give  them  a  quick  way  to  avoid 
penalty  liability. 

It  is  important  that  States  understand 
that,  to  us,  compUance  means  more  than 
adoption  of  the  Family  Violence  Option. 
In  deciding  whether  a  corrective 
compliance  plan  is  acceptable,  we  will 
consider  the  strides  that  a  State  has 
already  taken  toward  developing  and 
implementing  a  broad  strategy  to  serve 
victims  of  domestic  violence  and  ensure 
thefr  safety. 

Comment:  A  small  number  of 
commenters  expressed  concern  that  the 
regulations  should  require  all  States  to 
demonstrate  that  the  Family  Violence 
Option  is  being  implemented  statewide. 

Response:  We  reviewed  the  TANF 
State  plan  provisions  at  section  402  and 
foimd  no  specific  requirement  that  the 
provisions  there  be  implemented  on  a 
statewide  basis.  In  fact,  because  the 
statutory  language  at  section 
402(a)(l)(A)(i)  refers  to  TANF  as  a 
"program,  designed  to  serve  all  political 
subdivisions  in  tbe  State  (not 
necessarily  in  a  uniform  manner),"  it 
would  be  a  reasonable  interpretation  of 
the  statute  to  conclude  that  plan 
provisions  need  not  be  implemented 
statewide. 
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If  we  were  sure  that  a  statewide 
reqiiirement  would  produce  the  optimal 
policy  results,  we  would  have  the 
authority  to  add  such  a  requirement  to 
oiu'  standards  for  waivers  in 
determining  penalty  relief.  However,  we 
are  not  convinced  that  a  statewideness 
requirement  would  result  in  better 
protections  or  more  appropriate  services 
for  victims  of  domestic  violence.  For 
example,  if  a  State  could  not  enact 
statewide  legislation  for  political 
reasons  or  could  not  implement  a 
program  in  remote  areas  of  the  State  for 
adrcdnistrative  reasons,  a  statewideness 
requirement  might  preclude  any 
residents  of  the  State  from  benefiting 
from  the  FVO. 

Thus,  under  the  statute  and  this  rule, 
there  can  be  variations  in  the 
implementation  of  the  FVO  across  a 
State.  However,  we  hope  that  all  States 
will  work  toward  statewide 
implementation  because  we  believe  that 
recipients  would  generally  be  better 
served  imder  a  statewide  program.  Also, 
we  point  out  that  States  can  expect 
broader  protection  against  penalties  if 
they  implement  statewide. 

We  would  like  to  take  this 
opportimity  to  clarify  the  meaning  of 
the  phrase  "optional  certification"  in 
section  402(a)(7).  Under  this  provision, 
election  of  the  Family  Violence  Option 
is  optional,  i.e.,  States  may  use  their 
own  discretion  in  deciding  if  they  will 
elect  the  option.  However,  for  States 
that  have  adopted  the  option,  the  State 
plan  certification  is  not  optional.  States 
adopting  the  option  must  submit  the 
certification  with  thefr  State  plan  or 
submit  a  State  plan  amendment  and 
notify  the  Secretary  of  DHHS  within  30 
days. 

(d)  Scope  of  Penalty  Relief  Available 

Comment:  A  couple  of  conunenters 
pointed  out  that  our  "reasonable  cause" 
proposal  gave  States  very  limited 
penalty  relief  with  respect  to  FVO 
waivers.  If  a  State  did  not  fully  meet  the 
work  participation  rates  or  time-limit 
cap  when  we  removed  waiver  cases 
from  the  calculations,  it  could  get  no 
other  consideration.  For  example,  our 
proposed  rules  did  not  consider  such 
waivers  in  deciding  whether  a  State 
qualified  for  penalty  reductions  under 
§  271.51  or  in  deciding  the  potential  size 
of  reductions  imder  that  provision. 

Response:  In  the  revised  language  at 
§  260.58(b),  we  indicate  that  we  will 
consider  good  cause  domestic  violence 
waivers  in  deciding  eligibility  for,  and 
the  amoimt  of,  penalty  reduction  under 
§261.51.  In  §§  260.58(c)  and  260.59(b), 
we  indicate  that  we  may  take  waivers 
into  consideration  in  deciding  if  a  State 
qualifies  for  penalty  relief  as  the  result 


of  its  performance  under  a  corrective 
compliance  plan. 

Also,  while  §§  260.58  and  260.59  set 
specific  criteria  for  automatic  reasonable 
cause  determinations  based  on  domestic 
violence  waivers,  under  the-revised 
language  at  §  262.5(a),  the  Secretary  has 
some  discretion  to  grant  reasonable 
cause  in  cases  where  a  State  covdd  not 
attribute  its  failure  entirely  to  one  of  the 
established  "reasonable  cause"  criteria. 
Thus,  a  State  could  request  that  we 
grant  "reasonable  cause"  in  cases  where 
federally  recognized  good  cause 
domestic  violence  waivers  did  not  - 
justify  "reasonable  cause"  in  and  of 
themselves,  but  were  one  of  several 
factors  contributing  to  its  failure. 

Taking  waivers  into  consideration  in 
deciding  penalty  reduction  imder 
§  261.51  seemed  to  be  a  logical 
extension  of  ova  proposed  "reasonable 
cause"  provision.  Under  the  statute  and 
rules,  the  penalty  reduction  under 
§  261.51  is  available  based  on  the  degree 
of  noncompliance.  If  two  States  had  the 
same  participation  rate,  but  one  could 
attribute  its  failure  in  part  to  the 
granting  of  federally  recognized  good 
cause  domestic  violence  waivers  and 
the  other  could  not,  we  think  that  the 
State  granting  waivers  is  complying  to  a 
greater  degree  and  deserves  a  smaller 
penalty.  The  revised  rules  at  §  260.58(b) 
reflect  this  philosophy. 

TJie  revised  rules  do  not  provide  for 
automatic  penalty  relief  for  waivers 
granted  during  a  corrective  compliance 
period.  As  we  have  indicated  in  the 
response  to  another  comment,  we  do  not 
want  States  to  look  to  the  FVO  as  a 
quick  fix  for  their  penalty  problems. 
Under  these  rules,  at  §§  260.58(c)  and 
260.59(b),  we  reserve  discretiofi  whether 
to  give  an  individual  State  credit  for 
good  cause  domestic  violence  waivers 
in  determining  whether  it  has  achieved 
compliance  diuing  the  corrective 
compliance  period.  In  making  this 
decision,  we  woidd  expect  to  look  at 
evidence  provided  by  the  State  that  it 
had  adopted  the  FVO  and  had 
implemented  a  broad,  thoughtful,  and 
long-term  strategy  for  identifying  and 
serving  victims  of  domestic  violence. 

(e)  Service  Plans  and  Work 
Requirements 

Comment:  We  received  a  nuanber  of 
comments  on  the  requirement  in  the 
proposed  rule  that  waivers  be 
accompanied  by  service  plans  that  "lead 
to  work."  They  argued  that  this 
language  diverted  the  focus  of  the  FVO 
away  from  the  safety  considerations 
emphasized  in  the  statute  and  that  the 
reference  to  work  had  no  statutory  basis. 

Response:  As  we  indicated  in  tne 
proposed  rule,  we  believe  that  work  is 


an  important  part  of  service  plans 
because  many  victims  of  domestic 
violence  need  to  make  progress  on  that 
frt}nt  in  order  to  escape  their  abusive 
situations.  In  §  270.30  of  the  proposed 
rule,  we  indicated  that  good  cause 
domestic  violence  waivers  must  be 
designed  to  lead  to  work.  However,  we 
recognize  that,  in  the  short-term,  safety 
issues  and  other  demands  on  the  femily 
may  preclude  specific  steps  toward 
work.  Thus,  we  have  added  new 
regulatory  text  at  §  260.55(c)  to  clarify 
that  States  have  the  ability  to  postpone 
work  activities  when  safety  or  fairness 
issues  would  so  indicate.  For  example, 
if  a  victim  of  domestic  violence  needs 
time  to  recover  fit)m  injuries,  secrue  safe 
and  stable  housing,  and  get  her  children 
resettled,  or  needs  to  stay  at  home  or  in 
a  shelter  to  avoid  danger,  there  may  be 
a  need  to  postpone  work  activities. 

We  encourage  States  to  incorporate 
work  activities  as  a  key  component  of 
the  service  plan  for  victims  of  domestic 
violence,  to  the  extent  possible.  Also, 
we  note  that,  with  oiu  removal  of  the  6- 
month  limit  on  the  diuation  of  waivers, 
these  final  rules  may  make  it  more 
feasible  to  do  so. 

Comment:  Several  commenters 
expressed  concerns  that  the  service  plan 
requirements  in  the  proposed  rules 
would  make  victims  of  domestic 
violence  more  vulnerable  to  sanctions 
(i.e.,  penalty  reductions)  for  not  meeting 
welfare  agency  expectations.  TANF 
caseworkers  are  trained  to  sanction 
participants  who  do  not  adhere  to  the 
caseworkers'  instructions  or  who  do  not 
comply  with  eligibility  conditions. 
Additionally,  they  stated  that,  in  certain 
circimistances,  an  appropriate  service 
plan  for  a  victim  may  be  to  do  nothing. 
Forcing  victims  to  take  specific  steps 
within  a  fixed  time  frame  may  make 
their  situation  more  precarious.  They 
also  argued  that  services  provided  by 
domestic  violence  counselors  woiUd  be 
better  for  victims  since  these  workers 
understand  that  developing  a  plan  for 
the  family's  safety  can  be  emotionally 
painful  and  may  involve  continuous 
reassessments. 

Response:  The  FVO  provides  for 
waiver  of  program  requirements  "where 
compliance  with  such  requirements 
would  make  it  more  difficult  for 
individuals  receiving  assistance  *  *  • 
to  escape  domestic  violence  or  ujifairly 
penalize  such  individuals.  *  *  *"Thu8, 
it  would  be  inconsistent  with  the  FVO 
for  domestic  violence  victims  to  be  more 
at  risk  of  program  sanctions  than  other 
individuals  receiving  assistance.  In 
other  words.  States  should  be  giving 
victims  of  domestic  violence  the  same, 
or  greater,  access  to  "good  cause"  for 
failing  to  comply  or  cooperate  with 
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work,  personal  responsibility,  and  child 
support  requirements.  They  also  should 
consider  the  needs  of  victims  of 
domestic  violence  in  deciding  eligibility 
for  State  time-limit  exemptions  and 
exceptions. 

In  general,  we  view  service  plans  not 
as  additional  requirements  for  victims  of 
domestic  violence,  but  as  alternatives  to 
normal  program  requirements.  In 
developing  these  plans,  and 
determining  if  an  individual  has  good 
cause  for  not  complying  with  a  plan. 
States  should  take  the  other  demands  on 
the  family  and  the  family's  ability  to 
respond  Into  account.  States  should  also 
recognize  that  a  battered  woman  often 
does  not  have  control  over  her  own 
actions  and  respect  a  victim's  judgment 
of  whether  she  can  safely  take  certain 
action  steps  (e.g.,  move  out  of  her 
home). 

Comment:  A  significant  niunber  of 
commenters  asked  that  we  delete  the 
requirement  for  a  service  plan  because 
they  felt  it  placed  an  additional  burden 
on  TANF  caseworkers  who  may  not  be 
equipped  to  engage  In  this  type  of  work 
and  raised  potential  privacy  Issues. 
Commenters  also  wanted  to  see  a 
requirement  that  States  provide  referrals 
to  supportive  sendees,  as  specified  In 
the  statute. 

Response:  Implicit  in  these  comments 
seems  to  be  an  assumption  that  TANF 
caseworkers  would  have  full 
responsibility  for  developing  and 
enforcing  service  plans.  This  is  not  our 
assumption,  and  it  is  not  consistent 
Mdth  the  evolving  nature  of  the  TANF 
program.  The  TANF  statute  does  not 
have  the  same  statutory  or  regulatory 
requirements  for  "single  State  agency" 
administration  that  the  AFDC  program 
did.  Thus,  under  TANF,  other  public 
and  private  agencies  can  make 
discretionary  decisions  on  behalf  of  the 
TANF  agency. 

In  the  context  of  the  FVO,  States  have 
a  lot  of  flexibility  In  deciding  the 
appropriate  roles  for  TANF  staff  and 
domestic  violence  service  providers  in 
administering  these  provisions.  The 
statutory  language  In  section  402 
provides  for  State  referral  of  domestic 
violence  victims  to  coimsellng  and 
supportive  services.  It  makes  no 
distinction  as  to  who  will  provide  these 
services.  Thus,  services  may  be 
provided  within  the  TANF  agency,  with 
referrals  to  specially  trained  agency 
staff,  or  by  referrals  to  an  outside 
agency.  Iliere  is  also  no  specification  as 
to  when  these  referrals  can  occw;  for 
example,  they  coidd  ocoir  before  or 
after  the  service  plan  is  in  place. 

If  there  are  concerns  about  the  ability 
of  TANF  staff  within  a  State  to  perform 
certain  roles,  e.g.,  because  of  resource 


constraints  or  expertise,  the  TANF 
agency  can  and  should  work  with  third 
parties  on  the  development  of  service 
plans  and  the  delivery  of  supportive 
services. 

Also,  readers  should  note  that  we 
modified  the  regulatory  text  in  §  260.55 
to  Include  an  expectation  that 
assessments  and  service  plans  be 
developed  by  persons  trained  in 
domestic  violence.  This  regulatory  text 
does  not  prescribe  any  specific  training 
ciuriculum,  any  specific  staff 
credentials,  or  any  specific 
administrative  structure  for  delivering 
services.  However,  it  does  require  that 
staff  performing  these  functions  have 
some  training  in  domestic  violence.  The 
regulatory  change  reflects  our  view  and 
the  view  of  commenters  about  the 
critical  Importance  of  these  activities. 
Staff  need  some  level  of  special 
knowledge  and  expertise  In  order  to 
make  appropriate  decisions  in  these 
highly  sensitive  case  situations. 

At  the  Federal  level  we  have  been 
investing  resources  to  Improve  the 
capacity  of  TANF  staff  to  screen, 
identify,  and  serve  victims  of  domestic 
violence.  We  supported  a  project  in 
Anne  Anmdel  County,  Maryland,  to 
pilot  test  such  an  effort.  In  1997,  ACF 
awarded  a  grant  to  train  all  of  Anne 
Arundel  County's  Department  of  Social 
Services  staff  on  domestic  violence. 
This  training  has  now  been  incorporated 
into  the  regular  training  for  all  new 
employees.  This  project  is  one  of  the 
first  in  the  nation  and  has  become  a 
model  for  other  States  considering 
adopting  a  State  domestic  violence 
curriculimi.  In  addition,  we  are 
developing  resource  materials  that 
agencies  can  use  as  part  of  our 

Welfare  and  Domestic  Violence 
Technical  Assistance  Initiative,  under 
the  National  Resource  Center  on 
Domestic  Violence.  The  first  two 
"practice  papers"  Issued  under  this 
initiative  address  the  subjects  of 
"Building  Opportiuiities  for  Battered 
Women's  Safety  and  Self-Sufficiency" 
and  "Family  Violence  Protocol 
Development."  You  may  contact  the 
National  Resource  Center  at  its  toll-fi«e 
nimiber,  1-600-537-2238. 

Comment:  A  couple  of  commenters 
felt  that  our  rules  should  specify  that 
service  plans  should  also  provide  for 
referrals  to  appropriate  alternative 
support,  such  as  SSI  and  child  support. 

nesponse:  One  of  the  expectations  for 
all  TANF  recipients  is  to  cooperate  in 
establishing  paternity  and  obtaining 
child  support.  Under  both  the  Family 
Violence  Option  and  the  rules  of  the 
Child  Support  Enforcement  program, 
the  State  may  waive  these  requirements 
if  the  individual  has  "good  cause"  for 


not  cooperating.  Thus,  we  would  expect 
child  support  referrals  except  in  cases 
where  it  creates  a  risk  to  the  family  or 
is  otherwise  inappropriate. 

Our  rules  generally  expect  that  service 
plans  will  help  enable  victims  to  attain 
the  skills  necessary  to  "lead  to  work" 
and  to  become  self-sufficient  because 
economic  self-sufficiency  is  a  major  goal 
of  the  TANF  program.  However,  our 
rules  also  envision  that  the  plans  will 
reflect  individualized  assessments  of  the 
needs  and  circumstances  of  victims  and 
their  families.  The  rules  recognize  that 
work  requirements  are  not  necessarily 
appropriate  in  some  cases  and  that  some 
women  will  need  extra  time  on 
assistance  because  of  their  current  or 
past  circumstances. 

We  would  not  prescribe  the  specific 
content  of  a  State's  assessments  or  the 
specific  nature  of  its  referrals.  However, 
we  would  point  out  that,  for  a  State's 
TANF  program  to  achieve  long-term 
success,  families  will  need  to  receive 
appropriate  supports  and  referrals.  Also, 
based  on  State  practice  in  recent  years, 
it  seems  fairly  clear  to  us  that  States 
understand  the  value  of  making 
appropriate  referrals  to  SSI. 

(f)  Waivers  of  Time  Limits 

Comment:  Some  commenters  felt  that 
our  regulatory  Interpretation  on  time- 
limit  waivers  appeared  to  be  contrary  to 
the  purpose  of  the  welfare  reform 
statute.  A  majority  recommended  that 
the  final  regulations  shoidd  allow  States 
to  "stop  the  clock"  for  famiUes  and  give 
them  good  cause  domestic  violence 
waivers  at  the  time  they  are  at  risk  of 
violence,  not  just  at  the  time  that  they 
approach  the  60-month  time  limit.  A 
number  of  commenters  had  similar 
concerns  about  the  proposed  language 
that  only  recognized  time-limit  waivers 
for  cases  that  were  "unable  to  work." 

They  felt  that  the  proposed  definition 
of  good  cause  domestic  violence  waiver 
would  not  necessarily  be  consistent 
with  an  individual's  circumstances. 
They  argued  that  some  domestic 
violence  victims  might  need  an 
extended  period  of  time  to  set  up  a  new 
household,  help  their  children  adjust  to 
new  surroundings,  and  receive 
counseling,  ff  the  trauma  of  the  abusive 
relationship  is  substantial,  a  woman 
might  not  be  psychologically  ready  to 
develop  the  employment  skills  that  are 
required  imder  TANF.  In  these  types  of 
cases,  the  clock  should  be  stopped  until 
the  victim  is  healthy  and  feels  safe 
enough  to  engage  in  work  activities. 
Similarly,  the  clock  should  be  stopped 
if  States  determine  that  abused  women 
are  not  able  to  comply  with  the  Federal 
work  requirements.  They  also  expressed 
concerns  that  our  proposed  policies 
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would  treat  victims  inequitably,  based 
on  the  particular  timing  of  their 
domestic  abuse  situations. 

Response:  Although  we  have  not 
adopted  the  specific  suggestion  of 
commenters  to  recognize  waivers  that 
"stop  the  clock"  and  automatically 
exempt  families  from  the  time  limit,  we 
have  revised  the  final  rules  to  give 
Federal  recognition  to  a  much  broader 
array  of  waivers  to  extend  the  time 
limits.  Under  the  final  rules,  we  will 
recognize  such  waivers,  based  on  need, 
due  to  current  or  past  domestic  violence 
or  the  risk  of  further  domestic  violence. 
Thus,  States  will  be  able  to  provide 
victims  with  specific  assurances  that:  (1) 
They  can  receive  assistance  for  as  long 
as  necessary  to  overcome  the  effects  of 
abuse;  and  (2)  extensions  will  be 
available  in  the  futine  based  on  their 
current  inability  to  move  forward.  For 
example.  States  could  look  at  whether 
victims  were  unable  to  pursue  work  or 
child  support  for  any  period  of  time 
while  they  were  on  assistance  or 
whether  a  current  or  prior  unstable 
housing  situation  creates  a  need  for 
extended  assistance.  As  a  result.  States 
could  advise  a  victim  that  the  family 
will  receive  an  extension  for  as  long  as 
necessary  if  the  family  accrues  60 
months  of  assistance. 

We  encourage  States  to  give  victims 
the  assurance  they  need  that:  (1)  They 
will  not  be  cut  off  assistance  when  they 
reach  the  Federal  time-limit  if  they  still 
need  assistance;  and  (2)  they  will  be 
able  to  return  for  assistance  if  the  need 
recurs.  Such  assurances  are  important 
because  they  will  alleviate  pressure  on 
victims  to  take  steps  that  might 
jeopardize  their  personal  or  their 
family's  safety.  We  intend  to  defer  to 
State  judgments  on  the  need  for  such 
waivers  and  the  length  of  time  such 
waivers  are  needed.  For  example,  if  a 
State  granted  a  waiver  that  extended  a 
family's  eligibility  for  assistance  based 
on  the  leng^  of  time  that  the  victim  was 
unable  to  participate  in  work  activities, 
we  would  recognize  a  State  waiver  that 
extended  assistance  for  that  period  of 
time. 

The  disaggregated  data  reporting  will 
indicate  those  cases  whose  time  limit 
has  been  extended  based  on  a  federally 
recognized  domestic  violence  waiver,  as 
reported  by  the  State.  (We  vnH  also  get 
information  on  the  aggregate  nimiber  of 
waivers  granted  under  the  annual 
report.) 

As  we  have  stated  previously,  we 
remain  concerned  that  individuals 
granted  waivers  receive  appropriate 
attention  from  TANF  staff,  access  to 
services,  and  appropriate  consideration 
of  their  safety  issues.  Therefore,  we  have 
added  new  annual  reporting 


requirements  at  §  265.9(b)(5)  that  should 
give  us  insight  into  actual  State  practice 
in  these  waiver  cases  and  tell  us  how 
frequently  such  waivers  are  being 
granted.  In  addition,  at  §§  260.54, 
260.58,  and  260.59,  we  have  specified 
that  a  State  may  receive  special  penalty 
consideration  imder  these  regulatory 
provisions  if  it  submits  this  information. 
The  primary  pinpose  for  creating 
criteria  for  Federal  recognition  of  a 
State's  good  cause  domestic  violence 
waivers  was  to  set  in  place  a  structure 
for  ensming  that  victims  receive 
appropriate  alternative  services.  In 
addition,  the  reporting  will  provide  a 
public  description  of  the  basic  strategies 
that  the  State  has  put  in  place. 

Comment:  A  few  commenters 
expressed  concern  about  the  proposed 
language  in  §  274.3  that  appeared  to 
require  that  the  victim  of  domestic 
violence  receive  both  a  hardship 
exemption  from  the  60-month  time  limit 
and  a  separate  good  cause  domestic 
violence  waiver  based  on  inability  to 
work.  The  language  in  the  NPRM  stated 
that,  in  order  to  qualify  for  exclusion 
from  the  calculation  of  work 
participation  rates,  families  must  have 
good  cause  domestic  violence  waivers 
that  were  in  effect  after  the  family 
received  a  hardship  exemption  from  the 
limit  on  receiving  assistance  for  60  or 
more  months.  They  expressed  concern 
that  the  effect  of  this  requirement  would 
be  that  a  State  wishing  to  use  the  FVO 
must  include  domestic  violence  as  part 
of  the  hardship  extension  criteria. 
Commenters  stated  that  this  is  not 
supported  by  law  and  could  result  in 
some  States  not  being  able  to  benefit 
from  the  penalty  relief  that  we  were 
trying  to  provide. 

Response:  The  language  in  the  NPRM 
apparently  did  require  that  both  a 
hardship  exemption  and  a  good  cause 
domestic  violence  waiver  be  in  effect. 
We  agree  with  the  commenters  that 
waivers  should  not  have  to  meet  both 
requirements,  and  we  have  deleted  the 
problematic  language  from  the  final 
rule. 

(g)  Confidentiality 

Comment:  A  large  number  of 
commenters  expressed  concerns  about 
the  lack  of  attention  paid  to 
confidentiality.  Commenters  argued  that 
individual  case  files  should  not  be  kept. 
Such  files  could  have  a  negative  effiect 
on  victims,  potentially  discouraging 
them  from  seeking  services  and  even 
endangering  them,  if  special  attention  is 
not  paid  toward  protecting  the  files. 
They  asked  us  to  clarify  in  both  the 
preamble  and  final  regulation  that  we 
would  neither  require  nor  expect  States 
to  include  sensitive  information  in  their 


files  that  could  jeopardize  a  woman's 
safety  or  security.  They  recommended 
that  States  retain  and  report  information 
in  an  aggregated  form  to  protect  the 
anonymity  of  victims  and  their  children. 

Response:  We  have  revised  the 
regulation  to  incorporate  the  statutory 
language  on  confidentiality  found  in  the 
FVO  (see  §  260.52).  We  also  encourage 
States  to  consider  the  special  needs  of 
victims  of  domestic  violence  and  to 
consiUt  with  providers  of  domestic 
violence  services  as  they  develop 
procediu«s  to  "restrict  Uie  use  and 
disclosure  of  information"  on 
recipients,  pursuant  to  section 
402(l){A)(iv).  The  experience  of 
domestic  violence  service  providers 
should  help  shed  light  on  questions 
such  as  what  information  is  sensitive, 
what  particular  cautions  should  be 
taken  with  victims  of  domestic  violence, 
and  what  practices  work  best  in 
ensuring  confidentiality. 

We  recognize  the  importance  of  this 
issue.  However,  in  order  to  administer 
these  provisions  and  have  effiective  and 
accountable  programs,  it  will  be 
necessary  for  States  to  maintain  records 
that  identify  victims  and  recipients  of 
good  cause  domestic  violence  waivers. 
Since  it  is  vital  to  keep  this  information. 
States  should  consider  whether  their 
standard  confidentiality  safeguards  are 
sufficient  to  protect  victims  or  whether 
they  should  institute  additional 
safeguards.  For  example,  these  could 
include  estabUshing  special  safeguards 
for  both  computer  and  paper  files, 
training  TANF  staff  about  the 
importance  of  confidentiality  for 
domestic  violence  victims  and  specific 
procedures  to  be  used  in  their 
workplace,  using  extreme  caution  when 
determining  whether  to  release  the 
whereabouts  of  victims  to  anyone,  and 
handling  disclosures  of  abuse  with 
extreme  sensitivity. 

(h)  Notice  Reqiiirements 

Comment:  A  small  nimiber  of 
commenters  asked  to  see  language  in 
both  the  preamble  and  the  text  of  the 
regulation  requiring  that  States  provide 
TANF  applicants  written  notice  when  a 
request  for  a  good  cause  domestic 
violence  waiver  is  denied. 

Response:  Under  section 
402(a)(l)(B)(iii),  in  their  TANF  plans, 
States  must  set  forth  objective  criteria 
for  fair  and  equitable  treatment  and 
explain  how  they  will  provide 
opportunities  for  hearings  for  recipients 
-who  have  been  adversely  affected. 
Although  we  are  not  regulating  this 
provision,  in  light  of  the  restrictions  on 
our  regulatory  authority  at  section  417, 
we  encourage  States  to  send  notices  in 
these  cases  as  a  matter  of  fairness  and 
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equity  and  to  treat  these  waiver  denials 
as  adverse  actions. 

E.  Recipient  and  Workplace  Protections 

Background 

A  niunber  of  commenters  expressed 
concerns  that  the  NPRM  focused  too 
much  on  penalties  and  was 
unacceptably  silent  on  protections  for 
needy  individuals  and  families, 
including  the  protections  available 
through  Federal  nondiscrimination  and 
employment  laws. 

One  concern  of  commenters  was  that 
the  stringency  of  the  proposed  rules  on 
issues  like  penalty  relief,  waivers,  child- 
only  cases,  and  separate  State  programs 
would  make  it  less  likely  that  hard-to- 
serve  families  would  receive 
appropriate  services  and  treatment. 
Throughout  the  final  rule  you  will  find 
responses  to  this  latter  concern. 

However,  commenters  also  had  some 
specific  suggestions  as  to  how  we  could 
incorporate  specific  protections 
available  in  the  TANF  law  and  other 
Federal  laws  into  these  rules.  It  is  this 
latter  set  of  comments  that  we  address 
in  this  section. 

You  will  find  discussion  of  some 
related  comments  eind  owe  response  in 
the  sections  of  the  rules  dealing  with 
nondisplacement  (at  subpart  G  of  part 
261]  and  individual  sanctions  (at 
subpart  A  of  part  261). 

Comments  and  Responses 

(a)  Applicability  of  Other  Federal  Laws 

Comment:  Several  commenters  noted 
that  there  was  no  reference  in  the  TANF 
regulations  to  the  applicability  of 
Federal  employment  laws  to  TANF- 
funded  positions,  such  as  the  Fair  Labor 
Standards  Act  (FLSA),  the  Occupational 
Safety  and  Health  Act  (OSHA)  and  title 
Vn  of  the  Civil  Rights  Act.  They  noted 
that  welfare  recipients  are  not  exempted 
firom  such  laws;  rather  they  are  entitled 
to  a  safe,  healthy  employment 
environment,  per  OSHA,  and  to  equal 
protection  under  all  other  statutes  that 
apply  to  the  workplace. 

We  received  a  number  of  related 
comments  about  the  lack  of  reference  to 
Federal  nondiscrimination  laws, 
including  the  Americans  with 
Disabilities  Act,  Equal  Pay  Act,  and  Age 
Discrimination  in  Employment  Act. 

In  both  cases,  commenters  argued  that 
we  needed  to  take  a  more  active  role  in 
the  enforcement  of  these  laws.  There 
were  a  variety  of  suggestions  about  how 
we  should  do  that. 

At  one  end  of  the  spectrum, 
commenters  want  us  to  speak  to  the 
applicability  of  such  statutes  under  the 
TANF  program,  reference  guidance  put 
out  by  the  Department  of  Labor  and 


EEOC,  inform  welfare  systems  about 
existing  laws  and  enforcement 
procedures,  and  acknowledge  the  role  of 
EEOC  in  addressing  individual 
complaints. 

At  the  other  end  were  comments 
saying  that  we  should  actively  engage  in 
litigation  or  promote  actions  throu^ 
other  agencies  with  enforcement 
authority  upon  evidence  of  systemic 
violations  or  a  pattern  of  substantiated 
complaints.  One  commenter  explicidy 
indicated  that  we  coiUd  defer  to 
agencies  of  proper  jurisdiction  for 
enforcement. 

Response:  In  the  NPRM  preamble,  we 
had  noted  that  our  proposed  rules  did 
not  cover  the  nondiscrimination 
provisions  at  section  408(d)  of  the  Act. 
These  provisions  specify  that  any 
program  or  activity  receiving  Federal 
TANF  funds  is  subject  to:  (1)  the  Age 
Discrimination  Act  of  1975;  (2)  section 
504  of  the  Rehabilitation  Act  of  1973;  (3) 
the  Americans  with  Disabilities  Act  of 
1990;  and  (4)  title  VI  of  the  Qvil  Rights 
Act  of  1964.  We  had  decided  not  to 
include  the  provisions  in  the  NPRM 
because  ACF  was  not  responsible  for 
administering  these  provisions  of  law, 
and  they  were  not  TANF  provisions. 

We  suggested  that  individuals  with 
questions  about  the  requirements  of  the 
nondiscrimination  laws,  or  concerns 
about  compliance  of  individual  TANF 
programs  with  them,  should  address 
their  comments  or  concerns  to  the 
Director,  Office  of  Civil  Rights, 
Department  of  Health  and  Human 
Services,  200  Independence  Ave,  SW, 
Room  522 A,  Washington,  DC  20201. 

We  recognize  that  this  language  and 
approach  did  not  adequately  represent 
this  Administration's  commitment  to 
the  enforcement  of  civil  rights  and  labor 
laws.  In  that  context,  we  have  decided 
that  we  should  focus  more  attention  on 
these  protections  in  the  final  rule.  We 
can  do  that  without  violating  section 
417  (in  letter  or  spirit)  or  interfering 
with  the  jurisdiction  of  other  Federal 
agencies.  In  light  of  the  concerns  raised 
in  these  conunents,  we  believed  it 
woiUd  be  helpful  to  include  the 
nondiscrimination  provisions 
referenced  at  section  404(d)  of  the  Act 
in  the  regulation.  They  appear  at 
§  260.35(a). 

In  §  260.35(b),  you  will  find  new 
regulatory  language  designed  to  further 
clarify  the  protections  applicable  to 
TANF  programs  and  activities.  In  this 
new  clarifying  language,  we  make  the 
point  that  section  417  of  the  Act  does 
not  limit  the  effect  of  other  Federal 
laws,  including  those  that  provide 
workplace  and  nondiscrimination 
protections.  We  also  indicate  that 
Federal  emplo)mient  laws  and 


nondiscrimination  laws  apply  to  TANF 
beneficiaries  in  the  same  manner  as  they 
apply  to  other  workers. 

Based  on  comments  we  received  in 
this  subject  area  and  on  some  of  the 
fiscal  issues  being  raised,  we  were 
concerned  that  some  States  were 
reading  the  limitations  in  section  417 
more  broadly,  in  effect  to  free  States 
from  all  provisions  of  Federal  law, 
except  those  in  the  new  title  IV-A.  In 
fact,  section  417  only  limits  regiUation 
and  enforcement  of  the  TANF 
provisions.  It  does  not  affect  the 
applicability  of  other  Federal  laws  or 
the  authority  of  other  Federal  agencies 
to  enforce  laws  over  which  they  have 
jurisdiction. 

In  addition  to  adding  this  new 
regulatory  text  at  §  260.35,  we  added  a 
new  reporting  requirement  at 
§  265.9(b)(7).  Under  this  provision  each 
State  must  include  a  description  of  the 
grievance  procedures  that  are  in  place  in 
the  State  to  resolve  complaints  that  it 
receives  about  displacement. 

Each  State  must  create 
nondisplacement  procedures  under 
section  407(f)  of  the  Act.  This  provision 
and  the  related  provision  at  section 
403(a)(5)(J)  of  the  Act  (which  applies  to 
the  WtW  program)  reflects  long-standing 
concern  among  unions,  labor  groups, 
and  others  about  the  possibility  that 
placement  of  welfare  recipients  at  work 
sites  could  displace  other  workers  from 
their  jobs. 

States  also  are  concerned  about 
displacement  because  of  its  potential 
negative  effect  on  their  labor  force  and 
the  long-term  success  of  their  TANF 
programs.  At  the  same  time.  States  are 
feeing  economic  and  programmatic 
pressures  to  move  applicants  and 
recipients  into  the  workforce.  For 
example,  they  want  to  avoid  work 
participation  rate  and  time-limit 
penalties,  and  they  want  to  increase 
their  job  placements  in  order  to  qualify 
for  a  High  Performance  Bonus.  In  light 
of  these  coimtervailing  pressures,  we 
believe  that  it  is  important  that  we 
monitor  State  activity  in  this  area.  Thus, 
we  are  asking  for  information  on  the 
procedures  available  in  the  States  to 
protect  against  displacement.  We  will 
incorporate  a  simimary  of  this 
information  on  nondisplacement 
procedures  as  part  of  the  characteristics 
of  State  programs  that  we  feature  in  the 
annual  report  to  Congress  (pursuant  to 
section  411(b)(3)).  We  can  also  make  the 
descriptions  publicly  available  to 
interested  parties  within  the  State. 

To  the  extent  that  a  State  includes 
such  a  description  in  its  State  TANF 
plan,  it  could  merely  cross-reference  the 
plan  material  in  the  annual  report.  It 
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would  not  need  to  resubmit  the 
information. 

In  addition  to  these  specific 
regulatory  changes,  we  encourage  States 
to  exercise  due  care  as  they  promote 
work  and  implement  new  job 
development,  placement,  and  referral 
activities.  They  should  not  use  TANF 
programs  in  any  way  that  would  cause 
displacement  or  compel  people  to 
endvu-e  discriminatory  work  places, 
unsafe  work  environments,  or  unfair 
work  conditions  in  order  to  obtain 
assistance. 

There  is  a  potential  that  States 
without  adequate  nondisplacement 
procedures  may  have  an  unfair 
advantage  in  obtaining  job  placements. 
Therefore,  as  we  work  on  developing 
proposed  rules  for  the  High  Performance 
Bonus,  we  will  consider  State  grievance 
procedures  or  the  record  of  a  State  with 
respect  to  displacement  complaints  as 
potential  factors  in  determining 
eligibility  for,  or  the  size  of,  a  High 
Performance  Bonus.  We  look  forward  to 
receiving  public  comments  on  this  issue 
and  other  issues  when  we  publish  the 
High  Performance  Bonus  NPRM  shortly. 

Finally,  we  wanted  to  use  this 
opportunity  to  provide  additional 
information  to  State  agencies, 
employers,  and  the  public  about  the 
workplace  and  nondiscrimination 
protections  that  do  apply  in  TANF.  We 
will  not  attempt  to  provide  detailed 
information  on  how  various  other 
Federal  laws  would  apply  to  the  TANF 
program  or  to  TANF  recipients.  Rather, 
our  goal  is  to  give  enough  background 
information  so  that  readers  will 
understand  the  basic  context  and  know 
where  to  go  for  further  information. 

As  commenters  pointed  out,  the  four 
Federal  laws  that  are  cited  in  section 
408(d)  of  the  Act  are  not  the  only 
Federal  nondiscrimination  and 
employment  laws  that  are  applicable  to, 
and  relevant  for,  the  TANF  program. 
Other  laws  that  may  come  into  play 
include  the  Fair  Labor  Standards  Act 
(which  covers  issues  like  minimum 
wage  and  hours  of  work),  the  Family 
and  Medical  Leave  Act,  the 
Occupational  Safety  and  Health  Act, 
title  IX  of  the  Education  Amendments  of 
1972,  title  Vn  of  the  Civil  Rights  Act  of 
1964  (title  vn),  and  the  Equal  Pay  Act. 
A  variety  of  Federal  agencies  are 
responsible  for  enforcing  these  laws, 
and  the  enforcement  tools  available 
differ  by  program. 

The  Department  is  developing 
guidance  that  will  provide  an  overview 
of  the  applicable  civil  rights  laws  and 
the  enforcement  mechanisms  for  each. 
We  advise  you  to  consult  this  guidance 
for  information  on  which  Federal 
agencies  have  jurisdiction  over  which 


types  of  complaints;  for  example,  as  one 
commenter  pointed  out,  the 
Department's  Office  of  Civil  Rights  may 
be  the  appropriate  reference  for  certain 
issues,  but  the  EEOC  generally  handles 
individual  complaints  of  employment 
discrimination.  We  will  provide  access 
to  the  guidance  through  the  Web,  when 
it  is  available. 

The  U.S.  Department  of  Labor  (DOL), 
and  the  Equal  Employment  Opportunity 
Commission  (EEOC)  have  also  issued 
guidance  on  the  applicability  of  Federal 
discrimination  and  employment  laws  to 
welfare  recipients.  In  part,  this  guidance 
indicates  that  welfare  recipients 
participating  in  certain  types  of 
activities  may  be  "employees"  and  thus 
covered  by  the  FLSA,  OSHA,  and  title 
vn.  You  may  access  these  two 
documents  through  links  on  our  Web 
site.  The  DOL  guidance  is  entitled  "How 
Workplace  Laws  Apply  to  Welfare 
Recipients  (May  1997),"  and  the  EEOC 
guidance  is  entitled  "Enforcement 
Guidance:  AppUcation  of  EEOC  Laws  to 
Contingent  Workers  Placed  by 
Temporary  Employment  Agencies  and 
Other  Staffing  Firms  (Dec.  3, 1997)." 

Likewise,  the  Internal  Revenue 
Service  (IRS)  has  issued  guidance  on  the 
"Treatment  of  Certain  Payments 
Received  as  Temporary  Assistance  for 
Needy  Families  (TANF)."  IRS  Notice 
99-3,  dated  December  17, 1998, 
addresses  the  treatment  of  TANF 
payments  under  certain  income  and 
employment  tax  provisions.  For 
example,  it  notes  that,  xmder  the 
Internal  Revenue  Code,  earned  income 
for  Earned  Income  Credit  (EIC)  purposes 
does  not  include  amoimts  received  for 
service  in  community  service  and  work 
experience  activities,  to  the  extent  that 
TANF  subsidizes  those  amoimts.  It  also 
specifies  the  conditions  under  which 
TANF  payments  would  not  be 
includible  in  an  individual's  gross 
wages,  would  not  be  earned  income  for 
EIC  purposes,  and  would  not  be  wages 
for  employment  tax  purposes. 

(b)  Effect  on  Recipient  Sanctions  and 
State  Penalties 

Comment:  We  received  a  couple  of 
comments  saying  that  our  regulations 
should  provide  that  a  person  whose 
failure  to  comply  with  work 
participation  requirements  is  caused  by 
a  violation  of  employment  standards 
(e.g.,  a  woman  who  leaves  her  job  due 
to  unremedied  sexual  harassment)  may 
not  suffer  reduction  or  elimination  of 
assistance,  under  section  407(e). 
Likewise,  a  few  commenters  suggested 
that  we  provide  that  State  definitions  of 
good  cause  (e.g.,  for  failure  to 
participate  in  work  or  meet 
responsibilities  imder  an  Individual 


Responsibility  Plan)  include  workplace 
rights  and/or  discrimination  situations. 

Response:  We  have  not  directly 
required  States  to  provide  a  good  cause 
exception  from  the  sanction  provisions, 
as  some  of  these  comments  suggest, 
because  it  is  not  clear  that  we  have  the 
authority  to  do  so.  Section  417  generally 
limits  oxn  regulatory  authority,  and  the 
language  at  tiie  end  of  section  407(e) 
indicates  that  State  sanction  decisions 
are  "subject  to  such  good  cause  and 
other  exceptions  as  the  State  may 
establish."  Thus,  we  believe  that  we 
should  defer  to  State  decisions  on  the 
specific  definition  of  "good  cause." 

At  the  same  time,  we  do  not  want  to 
see  TANF  programs  fostering  work  or 
participation  that  is  in  violation  of 
Federal  law.  If  we  learn  that  violations 
are  occurring,  we  will  pursue  additional 
enforcement,  administrative,  regulatory, 
or  legislative  remedies,  as  appropriate. 

Comment:  A  commenter  also 
suggested  that  we  deny  reasonable  cause 
and  penalty  relief  if  a  State  does  not 
have  an  adequate  process  in  place  for 
recipients  to  raise  good  cause. 

Response:  We  have  not  made  any 
changes  to  our  regulation  in  response  to 
this  conunent.  Section  402(a)(l)(B)(iii) 
requires  that  the  State  plan  must  explain 
how  the  State  "will  provide 
opportimities  for  recipients  who  have 
been  adversely  affected  to  be  heard  in  a 
State  administrative  or  appeal  process." 
Also,  as  we  previously  mentioned, 
section  407(e)  indicates  that  States  have 
discretion  in  establishing  rules  on  good 
cause  exceptions  to  sanctions.  In  light  of 
these  provisions,  section  417,  om  lack 
of  plan  approval  authority,  and  the 
general  expectation  xmder  the  TANF 
statute  and  rules  that  States  will  have 
discretion  in  deciding  how  services  are 
delivered,  we  do  not  think  it  be 
appropriate  to  regulate  a  State's  good 
cause  process  in  this  manner. 

Comxnejif;  A  couple  of  commenters 
said  that  we  should  not  penalize  States 
for  failing  to  meet  work  requirements 
when  their  failure  could  be  attributed  to 
compliance  with  certain  laws,  such  as 
employment  discrimination.  A  related 
set  of  coDMnents  was  that  we  should 
consider  State  efforts  to  comply  with 
employment  laws  in.determining 
whether  a  State  gets  reasonable  cause  or 
penalty  reduction.  For  example,  one 
said  we  should  require  States  to  develop 
"an  effective  enforcement  plan  for  the 
employment  rights  of  recipients  in  work 
programs"  that  include  monitoring  of 
laws  as  a  prerequisite  for  getting  a 
reduced  penalty  under  §  261.51(a).  One 
coDMnenter  said  we  should  deny 
reasonable  cause  and  penalty  reductions 
if  the  State  has  no  system  in  place  for 
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monitoring  and  enforcing  of 
compliance. 

Response:  We  have  not  included  any 
changes  in  our  regulation  in  response  to 
these  comments.  First,  it  was  not  clear 
to  us  that  we  should  reward  States  for 
complying  with  other  Federal  laws.  We 
thought  it  would  be  better  to  start  with 
the  presumptions  that:  (1)  All  States 
would  comply  with  applicable  Federal 
laws;  and  (2)  we  should  rely  on  the 
procedures  available  under  those  other 
laws  as  the  appropriate  mechanisms  for 
promoting  compliance.  We  also  had 
concerns  about  how  we  could 
incorporate  such  factors  into  our 
penalty  determination  decisions.  We 
would  not  want  to  be  making 
indepoident  judgments  about  the  level 
of  State  compliance  with  laws  for  which 
other  agencies  had  jurisdiction.  Further, 
it  would  be  difBcult  for  us  to  get  timely, 
complete,  and  definitive  compliance 
information  firom  other  agencies. 
Looking  beyond  Fedwal  law  to  State 
and  local  laws  would  exacerbate  these 
difficulties.  Furthermore,  we  would 
have  little  asstirance  that  official  actions 
on  official  complaints  accurately 
represented  the  overall  level  of 
compliance  within  the  State,  and  we 
wrould  have  difficulty  developing 
objective  standards  that  wo\ild  help 
convert  evidence  on  violations — ot  State 
effnts  to  comply  or  enforce 
compliance — into  objectfve.  quantifiable 
standards. 

(c)  Procedural  Requirements 

Gamment:  A  few  commentos 
suggested  that  we  require  States  to 
infoim  redpiesits  of  thcdr  rights  and/ot 
intxxdures  for  addresang  violatiains. 
One  commenter  said  we  should  require 
that  staff  be  infonned  as  weU.  One 
commenter  also  said  we  should  require 
posting  of  appn^Hiate 
nondisciijninatian  notioes  following  the 
model  under  title  Vn  of  the  Civil  Ri^ts 
Act 

Response:  We  recognize  the  value  of 
[voviding  full  inftNination  to  recipients, 
staff,  and  employees  on  these  matters. 
However,  we  do  not  believe  that 
imposing  these  requirements  would  be 
ccmsistent  with  section  417  (rfthe  Act  ot 
the  basic  priixaple  of  State  flexibility  of 
the  TANF  l^idation.  Through  the 
efforts  by  our  Office  of  Qvil  Rig^  and 
other  Federal  agencies,  we  are  mwlnng 
infcHmation  on  protections  more  widely 
available  to  the  public  but  in  a 
firameworic  more  consistent  vrith  the 
TANF  lefpslation. 

You  can  find  additional  discussion 
about  workplace  protections  in  the 
preamble  iox  part  261. 


F.  Comments  Beyond  the  Scope  of  the 
Rulemaking 

General 

A  few  comments  we  received  were 
outside  the  scope  of  this  rulemaking. 
However,  we  wanted  to  take  the 
opportunity  to  speak  briefly  to  them  in 
this  preamble  bocause  they  raise 
important  TANF  issues  that  mnit 
discussion. 

Special  Issues 

(a)  Work  Standards 

Comment:  We  received  some 
comments  expressing  concerns  about 
the  statutory  provisions — ^most  notably 
about  the  work  participation  rate 
requirements.  Readers  noted  two 
specific  concerns — their  failiue  to 
recognize  certain  kinds  of  educational 
activities  as  participation  and  the 
incndinately  high  standards  applicable 
to  two-parent  families. 

Response:  While  certain  policy 
decisions  in  this  regulation  respond  to 
these  concerns,  to  the  extent  that  they 
represent  statutory,  and  not  rq^atory, 
issues,  they  aie  beyond  the  scope  of  this 
rule.  You  may  find  additional 
discussicoi  of  this  issue  and  our 
response  in  the  preamble  and  rules  for 
part  261. 

(b)  Drug  Testing 

Comment:  One  organization 
expressed  its  opposition  to  urine  drug 
testing,  jsrovided  a  ntimber  of 
suggestions  about  guidelines  we  could 
issue  to  protect  clients  against  un&ir 
sancticms,  asked  that  we  promulgate 
guidance  to  States  on  how  to  conduct 
testing  in  a  way  that  ensures  the  due 
process  rights  of  clients,  and  suggested 
that  treatment  for  addiction  would  be  a 
more  cost-effective  ^preach  than 
sanctions,  in  the  Icmg  run.  for  States.  It 
also  asked  that  we  remind  States  that 
the  law  allows  sanctions  only  against 
the  person  «^  tests  positive,  not  other 
bmily  members. 

Response:  We  are  woriung  with  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA)  on 
developing  guidance  and  technical 
assistance  materials  that  will  help  States 
deal  effectively  and  appropriately  with 
needy  femilies  that  have  substance 
abuse  problems.  In  feet,  we  have 
devefoped  an  action  plan  of  activities 
that  we  could  undertake  jointly  with 
SAMHSA.  Undw  that  plan,  we  are  co- 
sponsoring  some  sessions  on  substance 
dnise  and  welfare  reform  as  part  of  our 
FY  1999  "Promising  Practices" 
Conferences. 

Regarding  the  commenter's  last  point, 
we  assume  the  commenter  is  referring  to 
section  902  of  PRWORA,  which  says 


that  the  Federal  government  would  not 
prohibit  States  from  sanctioning  welfare 
recipients  who  test  positive  for  use  of 
controlled  substances.  Clearly,  this 
language  envisions  that  sanctions  in 
sudb  cases  would  not  extraid  beyond  the 
individiial  to  other  family  members. 

Technically,  we  could  claim  the 
authority  to  regulate  this  provision 
because  the  limits  to  our  regulatory 
authority  at  section  417  cover  only  those 
provisions  in  part  IV-A  of  the  Act.  (Part 
IV-A  of  the  Act  incorporates  section 
103(a)  of  PRWORA,  but  not  section  902 
or  the  other  sections.)  However, 
requiring  States  to  continue  TANF 
benefits  to  other  femily  members  would 
contravene  the  intent  of  section  401(b) 
of  the  Act,  which  eliminates  the 
entitlement  to  assistance  under  TANF, 
and  the  spirit  of  the  TANF  statute,  in 
giving  States  discretion  in  deciding 
which  femilies  should  receive  benefits. 
Thus,  while  we  might  advise  against 
sanctioning  other  femily  members,  we 
decided  not  to  regulate  State  decisions 
in  this  area. 

(c)  State  Plan  Requirements 

Comment:  One  commenter  asked  that 
our  regulations  iiuJude  specific 
requirements  about  State  plan 
descriptions,  due  process,  and 
notifications  to  recipients. 

Response:  In  genoal,  these  are  areas 
where  we  do  not  have  deer,  direct 
r^ulatory  authority.  However,  there  are 
places  in  the  final  rule  whme  we  have 
made  changes  that  address  this  concern. 
One  is  in  the  section  dealing  with  MOE 
expenditures.  Because  MOE 
expoiditures  must  be  made  on  behalf  of 
"digible  families,"  in  order  for  us  to 
determine  if  State  MOE  expenditures 
are  "qualified  expenditures,"  State 
plans  must  contain  information  on  how 
the  State  defines  "needy  families."  The 
revised  rule  at  §  263.2(b)  contains  a 
reference  to  this  State  plan  requirement 
Also,  in  the  sections  of  the  rufe  and 
preamble  that  deal  with  appropriate 
implementation  of  the  work  sanction 
provisions  (§§  261.54  through  261.57), 
we  draw  a  connection  betyreen  the 
adequacy  erf  a  State's  notification  and 
hearings  processes  and  its  eligiUlity  for 
penalty  reUef .  We  believe  these 
provisions  are  dearly  within  our 
r^ulatory  authority,  because  of  their 
ccmnection  to  penalty  enfi[»t»ment, 
even  though  we  do  not  have  general 
regulatory  or  enforcement  authority  in 
these  areas. 

HowevOT,  we  would  point  out  to 
States  that  the  absence  of  rsgulatian 
does  not  eliminate  the  requirements  as 
the  statute  does  address  State 
responsibilities  in  these  areas.  Under 
section  402(a)(1)(B),  the  State  plan  must 
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set  forth  objective  criteria  for  the 
delivoy  of  benefits  and  the 
determination  of  eligibility  and  for  fair 
and  objective  treatment.  It  must  also 
explain  how  the  State  will  provide 
opportunities  for  recipients  who  have 
been  adversely  afiiected  to  be  heard  in  a 
State  administrative  or  appeal  process. 
Section  402(b)  requires  that  States  must 
notify  the  Secretary  of  plan  amendments 
within  30  days,  and  section  402(c) 
requires  that  States  make  summaries  of 
the  plan  and  plan  amendments 
available.  Section  407(e)  provides  that 
State  penalties  against  individuals  (i.e., 
sanctions)  are  subject  to  such  good 
cause  and  other  exceptions  as  the  State 
establishes,  and  it  prohibits  penalties 
against  single  custodial  parents  with 
children  under  age  6  who  refuse  to  work 
and  have  a  demonstrated  inability  to 
obtain  needed  child  care. 

(d)  Tribal  Issues 

Comment:  We  also  received  a  couple 
of  comments  concerned  about  the  Tribal 
regulations  and  the  consultation  process 
used  in  that  rulemaking. 

Response:  We  have  referred  those 
comments  to  the  Division  of  Tribal 
Services  in  the  Office  of  Community 
Services  for  further  consideration.  At 
the  same  time,  we  would  like  to  address 
a  couple  of  concerns  raised  by  the 
comments. 

Comment:  One  commenter  asked  that 
we  require  States  to  coordinate  with 
Tribes  as  part  of  the  planning  process. 
Another  noted  that  the  proposed  rule 
did  not  provide  specific  mechanisms  for 
biiilding  State-Tribal  relationships.  The 
commenter  indicated  that  history  of 
State-Tribal  relationships  over  the  past 
200  years  was  primarily  negative  and 
suggested  we  aidd  specific  financial 
penalties  or  sanctions  to  foster 
coopwation. 

Response:  We  believe  it  woidd  be 
contrary  to  the  spirit  of  this  legislation 
and  the  restrictions  placed  on  our 
regulatory  authority  by  section  417  to 
require  States  or  Tribos  to  take  specific 
actions  in  this  area.  However,  as 
indicated  by  our  subsequent  comments 
on  State-Tribal  coordination,  for  welfare 
reform  to  succeed  in  Indian  country. 
States  and  Tribes  need  to  woric  together 
in  addressing  administrative,  economic, 
and  service  delivery  issues.  Thus,  we 
have  spent  some  time  trying  to  identify 
ways  to  make  coordination  between 
States  and  Tribes  easier  and  more 
beneficial,  and  we  have  included  a  few 
provisions  in  this  rule  designed  to  foster 
better  coordination.  More  specifically, 
this  rule:  (1)  allows  State  contributions 
to  Tribal  TANF  programs  to  coimt 
towards  the  State  MOE;  (2)  exempts 
individuals  covered  by  Tribal  TANF 


reporting  from  the  State  case-record 
reporting  sample;  and  (3)  gives  States  an 
option  whether  to  include  individuals 
in  Tribal  programs  in  the  State  work 
participation  rate  calculations.  Also,  we 
continue  to  look  for  opportunities 
outside  of  this  rule — such  as  in  our 
technical  assistance  and  outreach 
initiatives — to  enhance  coordination  of 
State  and  Tribal  programs. 

Comment:  One  commenter  spoke 
about  the  concerns  of  Tribes  and  Tribal 
organizations  in  meeting  the  proposed 
TANF  data  collection  and  reporting 
requirements,  in  light  of  the  limited 
resources  available  to  Tribes.  The 
commenter  said  that  these  requirements 
might  prevent  Tribes  from 
implementing  their  own  TANF 
programs  and  place  those  who  do 
participate  at  risk  of  sanction.  Because 
Tribes  lack  the  same  infrastructvue  as 
States,  we  should  provide  them 
administrative  resources. 

Response:  Because  the  statute 
imposes  the  same  reporting 
requirements  on  Tribes  as  States  and 
specifies  many  of  the  data  elements  that 
must  be  reported,  we  have  limited 
ability  to  reduce  the  reporting  burden 
for  Tribes.  However,  we  have  made  a 
few  adjustments,  as  we  discuss  in  part 
265.  Also,  we  would  point  out  that:  (1) 
there  are  some  reports  that  Tribes  do  not 
have  to  submit,  including  the  MOE-SSP 
data  report,  which  is  inapplicable  to 
Tribal  programs;  (2)  Tribes  are  not 
sul^ect  to  a  penalty  if  they  fail  to  submit 
complete,  accurate,  and  timely  reports; 
(3)  in  these  ndes,  we  try  to  facilitate 
State  support  of  Tribid  programs  in  the 
form  of  MOE  expenditures,  systems 
support,  and  infrastructure;  and  (4)  we 
will  be  providing  technical  assistance  to 
Tribal  programs  to  help  address  their 
infrastructure  needs. 

G.  Additional  Cross-Cutting  Issues 

Pregnancy  Prevention 

Comment:  One  commenter  asked  that 
we  address  pregnancy  prevention  in  the 
rules. 

Response:  This  issue  did  not  get  much 
direct  attention  in  the  NPRM  because  of 
the  scope  of  the  regulatory  package  and 
our  limited  regulatory  autiiority. 
However,  it  is  clear  from  the  statement 
of  findings  in  section  101  of  PRWORA, 
the  stated  TANF  goals  at  §  260.20,  the 
preamble  discussions  on  allowable  uses 
of  Federal  and  MOE  funds,  and 
activities  underway  outside  the  scope  of 
these  rules  that:  (1)  the  TANF  legislation 
recognizes  out-of-wedlock  pregnancy 
prevention  as  a  critical  component  of 
wel£ue  reform;  and  (2)  subject  to  some 
general  restrictions.  States  may  spend 


Federal  TANF  and  State  MOE  funds  on 
pregnancy  prevention  efforts. 

Because  of  the  significance  of  this 
issue,  in  the  final  rule,  we  have  added 
a  limited  amount  of  new  reporting  to 
capture  information  on  State  activities 
related  to  out-of-wedlock  pregnancies. 
First,  at  §  265.9(b)(8),  as  part  of  their 
annual  report,  we  are  asking  States  to     * 
include  a  description  of  the  out-of- 
wedlock  pregnancy  prevention  activities 
they  provide  imder  iheii  TANF 
program.  Second,  in  the  TANF 
Financial  Report,  we  are  asking  States 
annually  to  provide  a  break-out  of  their 
expenditures  on  these  activities — ^to  the 
extent  that  such  expenditures  are  not 
reflected  in  other  reporting  categories. 
(We  have  added  similar  requirements 
for  reporting  on  activities  related  to  the 
formation  and  maintenance  of  two- 
parent  fomilies.) 

The  TANF  bonus  provisions,  which 
are  the  subject  of  separate  rulemakings, 
also  address  this  concern.  First,  there  is 
a  bonus  under  section  403(aK2)  for 
Stetes  that  achieve  the  greatest 
reductions  in  their  rates  of  out-of- 
wedlock  childbearing  (without 
increasing  their  abortion  rates).  We  will 
also  be  considering  inclusion  of 
pregnancy  prevention  measures  as  we 
develop  proposed  rules  for  the  High 
Performance  Bonus,  awarded  under 
section  403(a)(4). 

We  would  also  point  out  that,  undw 
section  413(e)  of  ^e  Act.  we  must  rank 
States  based  on  their  rates  of  out-of- 
wedlock  births  for  families  receiving 
TANF  assistance  and  conduct  annual 
reviews  of  those  States  with  the  highest 
and  lowest  rankings.  The  TANF  Data 
Report  contains  data  ccdlection  related 
to  this  provision. 

Program  Coordination 

Conuneiit:  One  commenter 
complained  that  the  lack  of 
coordination  betwera  the  U.S. 
Department  of  Agriculture  and  the 
Department  of  Health  and  Human 
Services  shackled  State  efforts  to  meet 
Federal  agencnr  goals. 

Response:  We  have  worked  diligently 
over  many  years  to  deal  with  some  of 
the  program  inconsistency  issues  that 
have  created  administrative  problems 
for  States.  We  will  continue  our 
interagency  efforts  to  coordinate 
program  policies  and  minimize 
inconsistencies  through  active  dialogue 
with  the  Department  of  Agriculture. 

Rural  and  Transportation  Issues 

Comment:  One  commenter  offered 
several  suggestions  in  response  to 
concerns  about  the  effects  of  TANF  in 
rural  areas,  including:  (1)  a  rural  set- 
aside  of  TANF  evaluation  funds  to 
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determine  whether  there  were  inequities 
for  rural  areas;  and  (2)  the  use  of 
existing  rural  networks  to  provide 
information  on  the  effects  of  welfare 
reform  in  nual  areas  and  lessons 
learned. 

The  commenter  also  suggested  that 
we  set  guidelines  for  State 
implementation  in  rural  areas. 

The  commenter's  final  suggestion  was 
that  we  come  up  with  a  method  to 
encourage  innovative  programs  in  rural 
areas  as  an  alternative  to  State  waivers 
or  exemptions  of  rural  residents. 

Response:  We  referred  the  first  two 
comments  to  the  Director  of  the  Office 
of  Planning,  Research  and  Evaluation 
for  further  consideration.  At  the  same 
time,  we  would  point  out  that  a  critical 
part  of  otir  overall  research  strategy  is  to 
ensure  that  our  studies  cover  a  broad 
diversity  of  geographic  and 
demographic  situations  so  that  we  can 
get  a  ftiller  understanding  of  the  effects 
of  our  programs.  In  that  context,  in  July 
of  1998,  we  announced  that  we  would 
be  awarding  grants  to  State  agencies  to 
stimiilate  research  of  emerging 
approaches  for  welfare  reform  programs 
and  policies  in  rural  America.  In  the 
first  phase  of  this  project,  we  have 
awanied  planning  grants  to  increase 
knowledge  about  current  rural 
strategies,  develop  new  strategies  that 
can  be  tested,  and  design  evaluations  for 
assessing  these  strategies.  Contingent 
upon  the  availability  of  funds,  we 
woidd  then  enter  a  second  phase  to 
fund  implementation  and  evaluation 
activities. 

With  regard  to  rural  implementation, 
we  believe  that  setting  guidelines  would 
violate  the  principle  of  State  flexibility 
in  TANF  and  the  restrictions  on  our 
regulatory  authority  at  section  417. 
However,  we  will  give  consideration  to 
nu-al  concerns  as  we  continue  to 
develop  our  research  and  evaluation, 
technical  assistance,  and  outreach 
agendas. 

One  of  oiu  goals  in  developing  our 
technical  assistance  and  outreach 
strategies  is  to  foster  efforts  that  help 
programs  reach  all  families,  including 
those  in  isolated  communities.  An  area 
where  we  have  made  significant  early 
progress  is  in  the  area  of  connecting 
needy  individuals  to  work  through  more 
innovative  uses  of  transportation 
resources  and  networks.  We  have  been 
working  with  the  Departments  of  Labor 
and  Transportation  to  identify  how  new 
and  existing  resources  can  be  used  to 
address  the  transportation  needs  of  low- 
income  families  and  to  highlight 
innovative  approaches  that  have  been 
developed  at  die  community  level.  We 
expect  these  activities  to  develop  further 
in  response  to  the  new  Job  Access 


program  authorized  under  the 
Transportation  Equity  Act.  You  can  find 
additional  information  on  these 
transportation  initiatives,  including 
guidance  on  how  TANF  and  other  funds 
can  support  these  activities  and 
descriptions  of  program  models, 
throu^  the  ACT  Web  site. 

Comment:  We  received  a  related 
comment  &t)m  a  national  public 
transportation  group,  which  lu^ed  that 
TANF  plans  be  developed  at  the  local 
level  with  local  public  transit  systems 
and  metropolitan  transportation 
'planning  organizations. 

Response:  We  recognize  the  value  of 
these  local  collaborations  and  are 
working  on  a  variety  of  fitints  to  foster 
them.  However,  we  have  not  included 
anything  in  our  rule  to  require  them 
because  such  a  requirement  would  be 
beyond  the  scope  of  this  rule  and 
inconsistent  Mdth  the  limits  of  our 
regulatory  authority  at  section  417. 

Introduction  to  Section-by-Section 
Discussion 

Following  is  a  discussion  of  the 
regulatory  provisions  we  have  included 
in  this  package.  The  discussion  follows 
the  order  of  lie  regulatory  text, 
addressing  each  part  and  section  in 
turn. 

V.  Part  260 — General  Temporary 
Assistance  for  Needy  Families  (TANF) 
Provisions  (Part  270  of  the  NPRM) 

Subpart  A — What  Provisions  Generally 
Apply  to  the  TANF  Program? 

This  subpart  of  the  rules  helps  set  the 
firamework  for  the  rest  of  the  rule.  For 
the  convenience  of  the  reader,  it 
reiterates  the  goals  stated  in  the  new 
section  401.  It  also  includes  a  set  of 
definitions  that  are  applicable  to  this 
part. 

We  received  no  comments  on  this 
section  and  have  made  no  changes  in 
the  final  rule. 

Section  260.10— What  Does  This  Part 
Cover?  (§  270.10  of  the  NPRM) 

This  section  of  the  rules  indicates  that 
part  260  includes  provisions  that  are 
applicable  across  all  the  TANF 
regulations  in  this  rulemaking. 

We  received  no  comments  on  this 
section  and  have  made  no  changes  in 
the  final  nUe. 

Section  260.20— What  Is  the  Purpose  of 
the  TANF  Program?  (§270.20  of  the 
NPRM) 

This  section  of  the  rules  repeats  the 
statutory  goals  of  the  TANF  program.  In 
brief,  they  include  reducing  dependency 
and  out-of-wedlock  pregnancies; 
developing  emplo)rment  opportimities 


and  more  effective  work  programs;  and 
promoting  family  stability. 

While  we  did  not  elaborate  on  the 
statutory  language  in  the  proposed  rule, 
in  the  preamble  we  pointed  out  that,  in 
a  number  of  ways,  the  new  law  speaks 
to  the  need  to  protect  needy  and 
vulnerable  children.  We  advised  States 
to  keep  this  implicit  goal  in  mind  as 
they  implement  their  new  programs. 

Comment:  A  couple  of  commenters 
argued  that  we  shovdd  do  more  in  our 
rules  to  promote  job  preparation  and/or 
marriage.  One  expressed  explicit 
concern  about  the  negative  effect  of  the 
two-parent  work  participation  rate  on 
State  support  for  two-parent  femilies. 

Response:  This  section  of  the 
regulation  directly  incorporates  the 
statutory  language  and  reflects  the 
premise  that  States  need  and  merit 
flexibility  in  deciding  how  to  meet  these 
goals.  However,  we  have  incorporated 
policies  in  other  sections  of  the 
regiUation  to  support  State  efforts  in 
these  areas.  For  example,  our  policy  to 
let  States  define  work  activities  wiU 
enable  States  to  better  support  job 
preparation.  Likewise,  we  have  limited 
disincentives  for  States  to  serve  two- 
parent  families  in  TANF  under  our 
policy  to  limit  the  potential  penalty 
States  fece  when  they  fail  oidy  the  two- 
parent  participation  rate  (i.e.,  by  basing 
the  penalty  on  the  proportion  of  the 
total  caseload  that  two-parent  cases 
represent).  Also,  we  revised  the 
calculation  of  caseload  reduction  credits 
in  a  couple  of  ways  that  address  the 
commenters'  latter  concern.  First,  we 
allow  the  State  an  option  of  applying  a 
credit  based  either  on  the  two-parent 
caseload  or  on  the  overall  caseload. 
Secondly,  we  provide  for  offsets  in  cases 
where  the  State  has  made  eligibility 
changes  that  have  the  effect  of 
increasing  the  caseload. 

We  have  also  made  changes  to  help 
focus  more  attention  on  State  efforts  to 
promote  the  formation  and  maintenance 
of  two-parent  families.  In  recognition  of 
the  significance  of  this  issue,  we  have 
added  a  limited  amount  of  new 
reporting  to  capture  information  on 
State  activities  in  this  area.  First,  at 
§  265.9(b)(8),  as  part  of  their  annual 
report,  we  are  asking  States  to  include 
a  description  of  their  activities  to 
promote  two-parent  families.  Second,  in 
the  TANF  Financial  Report,  we  are 
asking  States  annually  to  provide  a 
break-out  of  their  expenditiu^s  on  these 
activities — ^to  the  extent  that  such 
expenditures  are  not  reflected  in  other 
reporting  categories.  (We  have  added 
siiiiilar  requirements  for  reporting  on 
activities  related  to  the  prevention  of 
out-of-wedlock  pregnancies.) 
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In  a  related  effort,  the  formula  that  we 
created  to  award  high  performances, 
under  separate  guidance,  encourages 
State  efforts  to  prepare  recipients  for 
work,  by  setting  aside  a  substantial 
share  of  the  monies  for  States  whose 
recipients  succeed  in  the  workplace 
(i.e.,  retain  jobs  and  show  earnings 
gains). 

Section  260.30— What  Definitions  Apply 
Under  the  TANF  Regulations?  (§  270.30 
oftheNPRM) 

General  Explanation 

(a)  Scope 

This  section  of  the  rule  includes 
definitions  of  the  terms  used  in  parts 
260  through  265.  It  also  includes 
references  to  definitions  that  pertain 
only  to  individual  parts  or  provisions. 
You  can  find  the  definition  of  terms  that 
are  specific  only  to  individual  parts  or 
provisions  in  the  appropriate  individual 
parts  of  the  final  rules. 

In  drafting  this  section,  we  defined 
only  a  limited  number  of  terms  used  in 
the  statute  and  regulations.  We 
understood  that  excessive  definition  of 
terms  could  unduly  and  unintentionally 
limit  State  flexibility  in  designing 
programs  that  best  serve  their  needs. 
Commenters  were  generally  supportive 
of  this  approach,  but  had  specific 
concerns  about  specific  terms,  that  we 
address  below. 

(b)  General  Terms  to  Note 

In  the  proposed  rule,  we  pointed  out 
our  use  of  the  term  "we"  throughout  the 
regulatory  text  and  preamble — to  mean 
the  Secretary  of  the  Department  of 
Health  and  Human  Services  or  any  of 
the  following  individuals  or  agencies 
acting  on  her  behalf:  the  Assistant 
Secretary  for  Children  and  Families,  the 
Regional  Administrators  for  Children 
and  Families,  the  Department  of  Health 
and  Human  Services,  and  the 
Administration  for  Children  and 
Families. 

We  also  cited  the  terms  "family"  and 
"head-of-household"  as  examples  of 
terms  that  we  did  not  define.  We  said 
that  States  were  thus  bee  to  define  what 
types  of  families  would  be  eligible  for 
TANF  assistance.  (However,  we  also 
advised  readers  to  look  at  several 
sections  of  the  proposed  rule  because, 
while  not  defining  the  term  "family," 
they  addressed  key  requirements  on  the 
State  that  related  to  the  State's 
definition.  These  sections  included: 
work  participation  rates  (§§  271.22  and 
271.24  of  the  NPRM),  MOE 
requirements  (subpart  A  of  part  273), 
time  limits  (§  274.1),  and  data  collection 
definitions  (§  275.2).  We  received  a 
niunber  of  comments  on  the  proposed 


policies  in  these  related  areas,  including 
the  proposed  provisions  on  child-oidy 
cases.  Thus,  you  will  find  related 
discussion  in  those  other  sections  of  the 
preamble.) 

In  the  final  rule,  we  have  added  a 
definition  of  noncustodial  parent.  It 
clarifies  that,  imder  TANF,  this  term  is 
not  used  in  the  narrow  legal  context  to 
refer  to  parents  lacking  legal  custody, 
but  to  parents  who  do  not  live  in  the 
same  household  as  the  minor  child.  It 
also  does  not  refer  to  parents  who  live 
outside  the  State  and  are  beyond  the 
reach  of  the  State's  TANF  program.  We 
felt  it  was  necessary  to  include  a  basic 
definition  because  we  received  so  many 
questions  about  how  the  TANF  rules  on 
expenditures,  data  collection,  work 
requirements,  and  time  limits  applied  to 
this  group  of  individuals.  You  will  find 
additional  discussion  of  noncustodial 
parent  issues  throughout  the  preamble 
that  follows. 

We  decided  not  to  define  the 
individual  work  activities  that  count  for 
the  purpose  of  calculating  a  State's 
participation  rates.  We  directed  readers 
to  the  preamble  discussion  for  §  273.13 
and  subpart  C  of  part  271  in  the  NPRM, 
respectively,  for  additional  discussion. 
While  commenters  generally  supported 
our  decision  not  to  define  work 
activities,  we  received  a  few  comments 
in  this  area.  We  discuss  these  comments 
in  the  preamble  to  subpart  C  of  part  261. 
(NOTE: 

The  reference  to  §  273.13  in  the 
NPRM  preamble  was  incorrect,  and  we 
deleted  it.) 

For  reference  purposes,  we  noted  the 
use  of  the  term  "Act"  to  refer  to  the 
Social  Security  Act,  as  amended  by  the 
new  welfare  law,  and  "PRWORA"  for 
the  new  law  itself.  Any  section 
reference  is  a  reference  to  a  Social 
Security  Act  section,  unless  otherwise 
specified. 

This  part  incorporates  the  major 
definitions  from  the  PRWORA  statute, 
including:  "adult,"  "minor  child," 
"eligible  State,"  "Indian,  hidian  Tribe 
and  Tribal  organization,"  "State,"  and 
"Territories."  (Readers  should  note  that 
the  term  "State"  includes  the 
"Territories,"  imless  specifically  noted.) 
We  include  these  definitions  largely  for 
the  readers'  convenience. 

This  part  also  incorporates  some 
clarifying  definitions,  commonly  used 
acronyms  (such  as  ACF,  AFDC,  EA, 
lEVS,  JOBS,  MOE.  PRWORA,  TANF, 
and  WtW),  and  commonly  used  terms 
and  phrases  (such  as  the  Act  and  the 
Secretary).  While  the  meaning  of  many 
of  these  terms  is  generally  understood, 
we  included  them  to  ensure  a  common 
understanding  and  enable  some 
reductions  in  regulatory  text. 


(c)  Significant  Fiscal  Terms 

This  part  also  incorporates  a  niunber 
of  definitions  that  have  substantial 
policy  significance,  which  we  included 
for  clarification  purposes.  For  example, 
it  incorporates  terms  that  distinguish 
among  several  types  of  expenditures. 
These  distinctions  are  critical  because 
the  applicability  of  the  TANF 
requirements  vary  depending  on  the 
source  of  funds  for  the  expenditures.  In 
particular,  it  distinguishes  between 
expenditures  from  the  Federal  TANF 
grant  and  from  the  State  funds 
expended  to  meet  MOE  requirements 
(either  within  the  TANF  program  or  in 
separate  State  programs),  as  follows: 

Federal  expenditures.  This  is  short- 
hand for  the  State  expenditure  of 
Federal  TANF  funds. 

Qualified  State  Expenditures.  This 
term  refers  to  expenditiires  that  count 
for  basic  MOE  purposes  (at  section 
409(a)(7)).  (By  regulation,  many,  but  not 
all,  of  the  requirements  that  apply  for 
countable  basic  MOE  expenditiires  also 
apply  for  Contingency  Fund  MOE 
piuposes.) 

Basic  MOE.  This  term  refers  to  the 
expenditiu-e  of  State  funds  that  a  State 
must  make  in  order  to  meet  the  basic 
MOE  requirement  for  the  TANF 
program  and  avoid  the  penalty  specified 
at  section  409(a)(7).  (In  the  NPRM,  we 
used  the  term  "TANF  MOE,"  but  we 
changed  the  term  in  response  to 
comments  and  concerns  about 
confusing  readers.) 

Contingency  Fund  MOE.  This  term 
refers  to  expenditures  of  State  funds  that 
a  State  must  make  in  order  to  meet  the 
Contingency  Fund  MOE  requirements 
under  sections  403(b)  and  409(a)(10). 
States  must  meet  this  MOE  level  in 
order  to  retain  contingency  funds  made 
available  to  them  for  the  fiscal  year. 
Note  that  this  term  is  more  limited  in 
scope  than  the  term  "basic  MOE."  See 
discussion  at  subpart  B  of  part  264  for 
additional  details. 

State  MOE  expenditures.  This  term 
refers  generically  to  any  expenditures  of 
State  funds  that  may  count  for  basic 
MOE  or  Contingency  Fxmd  purposes.  It 
includes  both  State  TANF  expenditures 
and  expenditures  under  separate  State 
programs,  where  allowable. 

State  TANF  expenditures.  This  term 
encompasses  the  expenditure  of  State 
funds  within  the  State's  TANF  program. 
It  identifies  the  only  expenditxires  that 
can  be  coimted  toward  the  Contingency 
Fund  MOE.  It  includes  both 
commingled  and  segregated  State  TANF 
expenditures. 

Conuningled  State  TANF 
expenditures.  This  term  identifies  the 
expenditure  of  State  funds,  within  the 
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TANF  program,  that  are  commingled 
with  Federal  TANF  funds.  Such 
expenditures  may  count  toward  both  the 
State's  basic  MOE  and  Contingency 
Fund  MOE.  To  the  extent  that  expended 
State  funds  are  commingled  with 
Federal  TANF  funds,  they  are  subject  to 
the  Federal  rules. 

Seffvgated  State  TANF  expenditures. 
This  term  identifies  State  funds 
expended  within  the  TANF  program 
that  are  not  commingled  with  Federal 
TANF  funds.  Such  expenditures  count 
for  both  basic  MOE  and  Contingency 
Fund  MOE  purposes.  They  are  not 
subject  to  many  of  the  TANF 
requirements  that  apply  only  to  Federal 
TANF  funds  (including  time  limits). 

Separate  State  program  (SSP).  This 
term  identifies  programs  operated 
outside  of  TANF  in  which  the 
expenditure  of  State  funds  counts 
toward  the  basic  MOE  requirmnent,  but 
not  for  Contingency  Fond  MOE. 
E^qpenditure  of  State  funds  must  be 
made  within  the  TANF  program  in 
order  to  count  as  MOE  for  Qmtingency 
Fimd  purposes. 

It  also  incorporates  terms  to 
distinguish  among  different  categories 
and  amounts  of  TANF  grant  funds. 
These  distinctions  are  important 
because  they  affect  the  size  of  grant 
adjustments  and  total  funding  available 
to  the  State.  In  some  cases,  different 
spending  rules  apply  to  difiisrent 
categories  of  funds. 

State  Family  Assistance  Grant  (w 
SFAG).  This  term  refers  to  the  annual 
allocation  of  Federal  TANF  funds  to  a 
State  under  the  fbimiila  at  section 
403(a)(1). 

Adjusted  State  Family  Assistance 
Grant,  or  "Adjusted  SFAG."  In  the 
NPRM,  we  indicated  this  term  refers  to 
the  grant  awarded  to  a  State  through  the 
formula  and  annual  allocation  at  section 
403(a)(1),  minus  any  reductions  due  to 
the  implementation  of  a  Tribal  TANF 
program  to  serve  Indians  residing  in  the 
State.  In  the  final  rule,  we  modified  the 
definition  to  also  exclude  any  funds 
transferred  from  TANF  pursuant  to 
section  404(d)  of  the  Act.  We  explain 
this  change  in  the  Comment/Response 
section  below.  The  distinction  between 
"Adjusted  SFAG"  and  "SFAG"  is 
significant  in  determining  spending 
limitations  and  the  amoimt  of  penalties 
that  might  be  assessed  against  a  State 
under  parts  261-265. 

Federal  TANF  funds.  This  term 
includes  not  just  amoimts  made 
available  to  a  State  through  the  SFAG, 
but  also  other  amounts  available  under 
section  403,  including  bonuses, 
supplemental  grants,  and  contingency 
funds.  In  expending  Federal  TANF 
funds.  States  are  subject  to  more 


restrictions  than  they  are  in  expending 
State  MOE  monies,  as  discussed  under 
subpart  B  of  part  263.  (The  NPRM  used 
this  term  and  the  trams  "Federal  funds" 
and  "TANF  funds"  interchangeaUy.) 

(d)  Cross-Refsrences 

In  §  260.30,  you  will  find  cross- 
references  for  the  definitions  of 
"assistance"  and  "WtW  cash 
assistance."  In  the  NPRM,  the  definition 
of  "assistance"  appeared  at  §  270.30.  In 
the  final  rule,  we  decided  to  move  it  to 
its  ovra  separate  section.  You  wrill  find 
it  in  §  260.31.  The  discussion  of  the 
comments  on  our  proposed  definition 
appears  in  the  corresponding  preamble 
section.  "WtW  cash  assistance"  was  not 
defined  in  the  NPRM;  in  the  final  rule, 
it  appears  in  §  260.32. 

In  the  NPRM,  we  included  definitions 
for  the  terms  "Family  Violence  Option 
(FVO),"  "good  cause  domestic  violence 
waivw,"  and  "victim  of  domestic 
violence"  in  section  §  270.30  and  . 
explained  them  in  this  section  of  the 
preamble. 

In  the  final  rule,  §  260.30  only 
contains  cross-references  for  the 
definitions  of  the  domestic  violence 
terms.  As  we  discussed  earlier  in  the 
final  rule,  we  have  moved  the  domestic 
violence  provisions  to  a  new  subpart  B 
of  part  260.  The  definitions  appear  at 
§  260.51.  For  the  discussion  of  these 
provisions,  you  should  go  to  the  earlier 
jweamble  section  entitled  "Treatment  of 
Domestic  Violence  Victims." 

Likewise,  in  the  final  rule,  we  have 
moved  the  waiver  definitions  (including 
the  definitions  of  "waiver"  and 
"inconsistent")  to  a  new  subpart  C  of 
part  260.  For  the  discussion  of  the 
waivOT  definitions  and  waiver  policies, 
you  should  go  to  the  earlier  preamble 
section  entitled  "Waivers." 

We  received  a  few  comments  on  the 
definition  of  child  care  terms  that  are 
relevant  to  the  issue  of  whether  single 
parents  with  children  imder  age  6  may 
be  sanctioned  for  failing  to  meet  work 
requirements.  For  a  discussion  of  those 
comments,  you  should  go  to  §§  261.56 
and  261.57. 

Finally,  we  would  like  you  to  note 
that  we  added  a  reference  to  §  263.0(b), 
which  contains  a  definition  of 
"administrative  costs."  We  decided  not 
to  define  "information  technology  and 
computraization  costs  needed  for 
tracking  or  monitoring  required  by  or 
under  title  IV- A  of  the  Act."  HowevCT, 
we  do  provide  some  regulatory  language 
to  explain  the  scope  of  the  exclusion  at 
§§  263.2(a)(5)  and  263.13(b).  You  will 
find  a  disciission  of  this  language  in  the 
preamble  for  §  263.0.  (These  terms  are 
important  because  States  are  subject  to 
15-percent  caps  on  the  amount  of 


Federal  TANF  and  State  MOE  funds  that 
they  may  spend  on  administrative 
activities,  exclusive  of  such  computer- 
related  costs.) 

Additional  Definitional  Issues  in 
§260.30 

(a)  Fiscal  Terms 

Comment:  A  few  commenters  pointed 
out  that  the  proposed  rule  had  an 
apparent  inconsistency  in  that  the  base 
for  detennining  the  administrative  cost 
cap  and  the  base  for  detmnining 
penalty  amounts  were  cfifferent  in  States 
that  chose  to  transfer  funds  to  CCDBG 
(the  Discretionary  Fund  of  the  CCDF). 

Response:  Not  all  commenters 
presented  this  as  a  definition  commmit, 
but  we  think  the  appro{mate  place  to 
address  it  is  by  revising  the  definition 
of  the  "adjusted  SFAG."  The  revised 
definition  excludes  amounts  transferred 
to  SSBG  and  the  Discretionary  Fund  of 
the  CCDF.  This  change  has  the  effect  of 
removing  the  transferred  amoimts  from 
the  base  for  both  the  administrative  cost 
c^  and  the  penalty  calculations.  We 
believe  the  exclusion  is  most  consistent 
with  the  statutory  provision  at  404(d), 
which  provides  that  transferred 
amounts  are  subject  of  the  rules  of  the 
program  to  which  they  are  transferred. 
You  can  find  additional  discussion  of 
this  issue  in  the  preamble  for  $  263.0. 

Comment:  One  commenter  indicated 
that  we  had  too  many  financial  and 
program  terms  in  the  list  of  definitions 
and  asked  that  we  delete  some.  Of 
particular  concern  wore:  (1)  the 
distinction  between  SFAG  and  TANF 
funds;  and  (2)  State  MOE  expenditures 
versus  State  TANF  expenditures,  TANF 
funds  and  TANF  MOE.  The  commoitw 
recommended  that  a  different  term  be 
used  for  either  TANF  MOE  or  State 
MOE  expenditure. 

Response:  First,  while  "SFAG"  and 
"TANF  funds"  are  similar  terms,  they 
are  not  identical.  It  is  important  to  make 
and  understand  the  distinction.  "SFAG" 
refers  only  to  the  basic  Federal  TANF 
block  grant,  the  amount  given  to  the 
State  based  on  prior  AFDC,  JOBS,  and 
EA  payments.  "Federal  TANF  funds" 
refers  to  Federal  funds  awarded  to  the 
State  imder  section  403  of  the  Act, 
except  for  WtW  funds.  It  thus  includes 
any  supplemental  grants,  bonuses, 
contingency  funds.  The  "SFAG" 
amount  (adjusted)  is  the  base  amount 
for  determining  any  penalties  assessed 
on  the  State.  Most  of  the  provisions  on 
use  of  funds  apply  to  all  "Federal  TANF 
funds,"  and  thus  extend  to  the  funding 
provided  under  section  403,  not  just  the 
basic  TANF  block  grant  amoimt. 

We  have  modified  the  definition  of 
Federal  TANF  funds  slightly  to  clarify 
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that  the  term  does  not  include  WtW 
funds  provided  under  section  403(a)(5). 
By  statute  (section  403(a)(5)(C)(v)),  the 
restrictions  on  the  use  of  TANF  funds 
do  not  generally  apply  to  WtW  funds 
and  the  Secretary  of  Labor  is  responsible 
for  administering  the  WtW  grants.  The 
exceptions  are  the  TANF  provisions  on 
use  of  funds  for  administrative  costs, 
Individual  Development  Accounts,  and 
Employment  Placement  Programs.  The 
Department  of  Labor  has  addressed  the 
restriction  on  administrative  costs  for 
WtW  funds  separately  in  its  WtW  rules, 
we  have  made  a  conforming  change  to 
our  IDA  rules  (at  §  263.21).  and  we  have 
not  addressed  use  of  WtW  funds  for 
Employment  Placement  Programs 
because  the  TANF  rules  do  not  directly 
address  this  issue.  While  the  proposed 
rule  contained  three  definitions  related 
to  maintenance-of-effort — Contingency 
Fund  MOE,  MOE.  and  TANF  MOE,  we 
believe  it  is  best  to  keep  three  terms. 
Since  the  statute  applies  some  different 
rules  for  the  basic  MOE  requirement  and 
Contingency  Fund  MOE,  the  rules  need 
to  include  at  least  two  terms.  We 
included  the  third  term — MOE — 
because  there  are  many  places  where 
the  same  rules  apply  to  both  types  of 
State  expenditures,  and  it  is  more 
efficient  to  use  the  one  short  acronym 
than  two  longer  terms. 

As  we  noted  earlier,  we  did  decide  to 
change  the  term  "TANF  MOE"  to  "basic 
MOE."  We  recognized  that  the  term 
"TANF  MOE"  could  cause  confusion 
because  States  could  expend  funds 
outside  the  TANF  program  in  meeting 
the  basic  MOE  requirement;  the  term 
"TANF  MOE"  suggested  that  we  were 
looking  only  at  MOE  expenditiues 
under  the  TANF  program. 

The  proposed  rule  also  contained 
three  terms  for  Federal  TANF  funds — 
TANF  funds.  Federal  funds,  and  Federal 
TANF  funds.  In  this  case,  the  three 
terms  were  duplicative.  We  chose  to 
eliminate  the  first  two  from  the  list  of 
terms  at  §  260.30  and  keep  the 
definition  for  Federal  TANF  funds.  We 
have  made  changes  throughout  the 
preamble  and  regulatory  text  to  reflect 
this  decision. 

Comment:  One  commenter  noted  that 
our  definition  for  "Contingency  Fimd 
MOE"  contained  an  incorrect  reference 
to  child  care  expenditiues. 

Response:  The  commenter  correctly 
noted  that  our  proposed  definition  did 
not  conform  to  the  amendments  in  the 
Balanced  Budget  Act.  We  have  revised 
the  definition  in  the  rules  to  remove  the 
reference  to  child  care  expenditures.  We 
also  made  conforming  changes  to  the 
preamble  discussion. 


(b)  Miscellaneous  Issues 

Comment:  One  commenter  indicated 
that  we  needed  a  definition  of  Governor 
and  that  we  should  include  the  Mayor 
of  the  District  of  Columbia  in  that 
definition. 

Response:  We  have  added  a  standard 
definition  that  includes  the  Mayor  of  the 
District  of  Columbia  and  the  chief 
executive  officer  of  the  eligible 
Territories  as  well. 

Comment:  One  commenter  wanted  us 
to  establish  a  Federal  definition  for 
"violating  a  condition  of  their  parole  or 
probation,"  like  the  one  used  in  New 
York  State.  The  commenter's  suggestion 
would  have  the  effect  of  limiting  the 
scope  of  the  "fugitive  felon"  provision 
at  section  408(a)(9)  by  providing  for 
uniform  standards  that  exclude  certain 
"technical  violations." 

Response:  For  several  reasons 
(including  the  limits  to  our  regulatory 
authority  imder  section  417  and  existing 
variations  in  State  law),  we  believe  that 
this  definition  is  an  appropriate  area  to 
leave  to  State  discretion.  Therefore,  we 
have  not  included  a  Federal  definition. 

Miscellaneous  Technical  Changes  To 
Note 

Finally,  we  made  a  few  minor  changes 
based  on  oiu  own  internal  reviews. 
First,  we  noted  that  the  proposed 
definition  of  "eligible  State"  did  not 
reflect  the  amendment  made  by  the 
Balanced  Budget  Act.  Under  PRWORA, 
as  enacted,  an  "eligible  State"  was  one 
that  had  submitted  a  complete  plan  in 
the  two-year  period  immediately 
preceding  the  fiscal  year.  Under  the 
change,  "an  eligible  State"  is  one  that 
submitted  a  complete  plan  in  the  "27- 
month  period  ending  with  the  close  of 
the  first  quarter  of  the  fiscal  year."  The 
final  rule  incorporates  this  revised 
language. 

According  to  the  Committee  Report 
(H.R.  Rep.  No.  78,  Part  1,  105th  Cong., 
1st  sess.,  p.  38),  the  purpose  of  the 
amendment  was  to  give  States  an 
additional  quarter  to  submit  their  plans. 
However,  the  meaning  of  the  new 
statutory  language  is  a  little  more 
complicated.  If  you  would  like 
additional  information,  you  may  refer  to 
guidance  that  we  sent  out  on  May  15, 
1998  (OFA-TANF-PA-98-3).  A  copy  of 
this  document  is  available  through  the 
OFA  Web  page  (at  http:// 
www.acf.(Uihs.gov/ofa). 

Secondly,  we  have  added  some  cross- 
references  to  terms  defined  in  other        ♦. 
parts  of  the  TANF  rules,  including 
"Individual  Development  Accounts" 
and  "administrative  costs." 

Thirdly,  as  we  have  previously 
discussed,  we  created  a  new  subpart  A 


in  part  260  for  the  definitions  and  other 
general  provisions  that  were  in  part  270 
of  the  NPRM,  and  we  moved  the 
definition  of  terms  related  to  domestic 
violence  and  welfare  reform  waivers  to 
new  subparts  of  part  260.  We  believe 
this  new  structiue  will  make  our 
policies  in  these  latter  areas  clearer  and 
more  coherent. 

Finally,  we  added  definitions  for 
"Social  Services  Block  Grant."  "SSBG," 
"State  agency."  "CCDBG."  and  the 
"Discretionary  Fund  of  the  Child  Care 
and  Development  Fund"  because  these 
terms  were  helpful  in  describing  other 
provisions  of  these  rules.  These 
definitions  are  straightforward 
references,  based  on  existing  statutory 
and  regulatory  language. 

§  260.31    What  Does  the  Term 
Assistance  Mean?  (New  Section) 

This  is  a  new  section  in  the  final  rule. 
The  proposed  rule  contained  the 
definition  of  assistance  in  §  270.30,  with 
the  other  TANF  definitions.  However, 
because  of  the  length  and  significance  of 
this  term,  we  decided  to  gi^e  it  its  own 
section. 

(a)  Backgroimd 

In  the  NPRM  we  advised  readers  to 
note  the  definition  of  "assistance" 
proposed  in  this  section.  We  indicated 
that  PRWORA  uses  the  terms 
"assistfmce"  and  "families  receiving 
assistance"  in  many  critical  places, 
including:  (1)  most  of  the  prohibitions 
and  requirements  at  section  408,  which 
limit  the  provision  of  assistance;  (2)  the 
numerator  and  denominator  of  the  work 
participation  rates  in  section  407(b);  and 
(3)  the  data  collection  requirements  of 
section  411(a).  Largely  through 
reference,  the  term  also  affects  the  scope 
of  the  penalty  provisions  in  section  409. 
Thus,  the  definition  of  "assistance"  is 
very  important.  At  the  same  time, 
because  TANF  replaces  AFDC,  EA  and 
JOBS,  and  provides  much  greater 
flexibility  than  these  programs,  what 
constitutes  assistance  is  less  clear  than 
it  was  in  the  past. 

Because  TANF  is  a  block  grant,  and  it 
incorporates  three  different  programs,  a 
State  may  provide  some  forms  of 
support  imder  TANF  that  would  not 
commonly  be  considered  public 
assistance.  Some  of  this  support  might 
resemble  the  types  of  short-term,  crisis- 
oriented  support  that  was  previously 
provided  imder  the  EA  program.  Other 
forms  ought  be  more  directly  related  to 
the  work  objectives  of  the  Act  and  not 
have  a  direct  monetary  value  to  the 
family.  We  proposed  to  exclude  some  of 
these  forms  of  support  from  the 
definition  of  assistance. 
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The  general  legislative  history  for  this 
title  indicated  that  Congress  meant  for 
this  term  to  encompass  more  than  cash 
assistance,  but  did  not  provide  much 
specific  guidance  (H.R.  Rep.  No.  725, 
104th  Cong.,  2d  sess.].  Likewise,  our 
pre-NPRM  consultations  did  not 
provide  clear  guidance  or  direction. 

In  our  January  1997  guidance  (TANF- 
ACF-PA-97-1),  we  expressed  the  view 
that  the  definition  of  assistance  should 
encompass  most  forms  of  support. 
However,  we  recognized  two  basic 
forms  of  support  that  would  not  be 
considered  welfare  and  proposed  to 
exclude  them  from  the  definition  of 
assistance.  In  brief,  the  two  exclusions 
were:  (1)  services  that  had  no  direct 
monetary  value  and  did  not  involve 
explicit  or  implicit  income  support;  and 
(2)  one-time,  short-term  assistance. 

In  the  proposed  rule,  we  clarified  that 
child  care,  work  subsidies,  and 
allowances  that  cover  living  expenses 
for  individuals  in  education  or  training 
were  included  within  the  definition  of 
assistance.  For  this  purpose,  child  care 
included  payments  or  vouchers  for 
direct  child  care  services,  as  well  as  the 
value  of  direct  child  care  services 
provided  under  contract  or  a  similar 
arrangement.  It  did  not  include  child 
care  services  such  as  information  and 
referral  or  coiuiseling,  or  child  care 
provided  on  a  short-term,  ad  hoc  basis. 
Work  subsidies  included  payments  to 
employers  to  help  cover  the  costs  of 
employment. 

We  also  proposed  to  define  one-time, 
short-term  assistance  as  assistance  that 
is  paid  no  more  than  once  in  any 
twelve-month  period,  is  paid  within  a 
30-day  period,  and  covers  needs  that  do 
not  extend  beyond  a  90-day  period.  In 
response  to  the  policy  annoimcement, 
we  had  received  a  number  of  questions 
about  what  the  term  "one-time,  short- 
term"  meant.  Based  on  our  experience 
with  the  EA  program,  we  realized  that 
a  wide  range  of  interpretations  was 
possible,  and  we  were  concerned  that 
States  might  try  to  define  as  "short- 
term"  or  "one-time"  many  situations 
where  assistance  was  of  a  significant 
and  ongoing  nature.  Thus,  we  proposed 
to  limit  what  was  excluded  as  one-time, 
short-term  assistance  to  items  that  were 
paid  no  more  than  one  time  a  year  over 
no  more  than  a  30-day  period  for  needs 
that  did  not  extend  beyond  90  days.  We 
expressed  the  hope  that  our  proposal 
would  give  States  the  flexibility  to  meet 
short-term  and  emergency  needs  (such 
as  an  automobile  repair),  without 
invoking  too  many  administrative 
requirements  and  undermining  the 
objectives  of  the  Act.  We  welcomed 
comments  on  whether  the  proposed 
policy  achieved  this  end. 


In  drafting  the  NPRM,  we  had 
considered  aUowing  States  to  include 
additional  kinds  of  benefits  and  services 
as  assistance,  at  their  option.  However, 
we  were  concerned  that  varying  State 
definitions  would  create  additional 
comparability  problems  with  respect  to 
data  collection  and  penalty 
determinations.  Also,  we  were 
concerned  that  an  expanded  definition 
might  have  undesirable  program  effects 
(e.g.,  in  extending  child  support 
assignment  to  cases  where  it  would  not 
be  appropriate).  Thus,  we  did  not  give 
States  the  option  to  expand  the 
definition. 

For  those  concerned  about  the 
inclusion  of  child  care  in  the  definition 
of  assistance,  we  pointed  out  that  the 
child  care  expenditures  made  under  the 
Child  Care  and  Development  Fimd 
(CCDF)  are  not  subject  to  TANF 
requirements,  and  States  have  the 
authority  to  transfer  up  to  30  percent  of 
their  TANF  grant  to  the  Discretionary 
Fund  of  the  CCDF  program. 

We  also  proposed  to  collect  data  on 
how  much  of  the  program  expenditures 
were  being  spent  on  different  kinds  of 
"assistance"  and  "nonassistance."  We 
referred  readers  to  the  discussion  of  the 
TANF  Financial  Report  at  part  275  of 
the  NPRM  for  additional  details. 

We  said  that,  if  the  data  show  that 
lai;ge  portions  of  the  program  resources 
are  being  spent  on  aid  that  fell  outside 
the  definition  of  assistance,  we  woidd 
have  concerns  that  the  flexibility  in  our 
definition  of  assistance  is  undermining 
the  goals  of  the  legislation.  We  would 
then  look  more  closely  at  the  aid  being 
provided  outside  the  definition  and  try 
to  assess  wheth^  work  requirements, 
time  limits,  case-record  data  and  child 
support  assignment  would  be 
appropriate  for  those  cases,  ff  necessary, 
we  would  consider  a  change  to  the 
definition  of  assistance  or  other 
remedies. 

Since  we  issued  the  NPRM,  Congress 
enacted  the  Child  Support  Performance 
and  Incentives  Act  of  1998.  As  we 
discussed  earlier  in  the  preamble, 
section  403  of  that  legislation  included 
several  provisions  on  the  use  of  Federal 
TANF  funds  to  help  pay  for 
transportation  benefits  for  wel&re 
recipients  under  the  Job  Access 
program.  In  a  new  section  404(k)(3)  of 
the  Social  Security  Act,  there  is  a  "rule 
of  interpretation"  indicating  that  the 
provision  of  transportation  benefits  to 
an  individual  who  is  not  otherwise 
receiving  TANF  assistance,  pursuant  to 
these  provisions,  would  not  be 
considered  assistance.  We  have  added  a 
new  exclusion  to  the  definition  of 
assistance  to  reflect  this  provision. 
(Also,  as  we  discuss  later,  the  final  rule 


incorporates  other  changes  that  exclude 
transportation  benefits  for  employed 
families  bom  the  definition  of 
assistance.) 

(b)  Overview  of  Comments 

We  received  a  number  of  comments 
supportive  of  the  definition  in  our 
January  1997  guidance  and  the 
definition  in  the  NPRM  {which  was 
derived  from  this  guidance). 

At  the  same  time,  a  wide  range  of 
commenters — including  States, 
advocates,  and  union  groups — wanted 
to  see  changes  to  one  or  both  of  our 
proposed  exclusions.  A  significant 
number  of  commenters  indicated  that 
this  was  one  of  the  most  important 
issues  in  the  NPRM  for  them.  All  these 
commenters  wanted  to  narrow  the  scope 
of  benefits  that  would  be  considered 
within  the  definition  of  assistance; 
many  expressed  a  particular  concern 
about  the  treatment  of  supports  for 
working  families  imder  the  definition. 
Some  wanted  modest  changes  to  the 
proposed  definition,  while  a  significant 
number  sought  significant  additional 
exclusions,  such  as:  (1)  child  care, 
transportation,  and  other  work  supports; 
and  (2)  work-based  assistance,  such  as 
wage  subsidies. 

Moreover,  subsequent  discussions 
and  materials  that  we  have  received 
suggest  increasing  concern  about  the 
proposed  definition  over  time,  as    ■ 
individuals  have  had  more  time  to 
ponder  its  implications,  States  have 
further  explored  supports  needed  by 
families  as  they  transition  from  welfere 
to  work,  and  commenters  have  shared 
their  concerns  with  other  parties. 

As  the  result  of  these  comments,  we 
have  made  some  significant 
modifications  to  the  definition  of 
assistance.  The  modifications  address 
the  concerns  of  commenters  both  about 
the  treatment  of  work  supports  and  the 
exclusion  for  one-time,  short-term 
assistance.  We  found  substantial  merit 
in  the  arguments  made  by  commenters 
in  both  areas.  Also,  as  States  proceed 
with  their  implementation  of  TANF, 
they  continue  to  explore  and  develop 
new,  innovative  ways  to  support  low- 
income  working  families  and  to  address 
the  goals  of  the  TANF  program.  As  a 
result,  their  programs  are  beginning  to 
look  less  like  traditional  welfare.  TANF 
program  requirements  were  created  with 
a  particular  program  model  in  mind. 
Applying  the  TANF  requirements  much 
more  broadly  makes  limited  policy 
sense. 

Under  the  narrower  definition  of 
assistance  in  the  final  rule.  States  will 
have  more  flexibility  in  how  they  serve 
femilies — particularly  working 
families — with  their  Federal  TANF  and 
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State  MOE  funds.  They  will  also 
experience  a  significant  reduction  in  the 
administrative  burden  associated  with 
serving  working  families,  providing 
refundable  earned  income  tax  credits, 
and  administering  Individual 
Development  Accoimts  (because  they 
will  not  have  to  provide  disaggregated 
data  in  such  circumstances). 

With  the  change  in  the  definition  of 
assistance  under  the  final  rule,  we  will 
not  be  collecting  disaggregated  data  on 
work  supports  and  other  types  of 
benefits  and  services  that  are  not 
assistance.  To  compensate  for  this  loss, 
we  have  significantly  revised  the  TANF 
Financial  Report  by  adding  a  niunber  of 
new  reporting  categories.  We  have  also 
provided  for  new  information  on 
diversion  programs  to  be  included  in 
the  annual  report. 

At  the  same  time,  we  remain 
concerned  about  the  potential  impact  of 
this  definition  on  the  achievement  of 
TANF  goals.  While  we  believe  the 
revised  definition  in  the  final  rule  is 
sound,  it  is  difficult  to  envision  all  of 
the  consequences.  Thus,  we  will 
monitor  State  programs  and 
expenditures  and  periodically  assess 
whether  our  definition  continues  to 
support  the  goals  of  the  program.  If 
aspects  of  the  definition  become 
problematic,  we  will  pursue  appropriate 
changes. 

A  detailed  discussion  of  the 
comments  and  our  policy  decisions 
follows. 

(c)  The  Appropriateness  of  a  Federal 
Definition 

Comment:  A  couple  of  commenters 
said  we  should  let  States  create  their 
own  definitions  of  assistance. 

Response:  We  do  not  believe  this  is  a 
viable  option.  The  definition  is  too 
central  to  all  the  accountability 
provisions  in  the  statute.  If  we  did  not 
define  this  term,  States  might  define 
assistance  so  narrowly  as  to  undermine 
the  key  TANF  provisions  on  child 
support,  work  requirements,  and  time 
limits.  Also,  wide  variations  in  State 
definitions  woidd  exacerbate  issues 
about  the  consistency  of  data  collection, 
program  information,  work  participation 
rates,  time  limits,  and  other  penalty 
provisions. 

Readers  should  understand  that  the 
definition  of  assistance  does  not 
substantially  impede  the  flexibility  each 
State  has  to  set  eligibility  rules  or  to 
depend  funds  on  a  broad  range  of 
benefits,  services,  and  supports  for 
needy  femilies  in  the  State.  The  major 
effect  of  the  definition  is  to  determine 
the  applicability  of  key  TANF 
requirements  to  the  benefits  that  a  State 
does  elect  to  provide.  It  does  not 


circumscribe  the  types  of  allowable 
benefits;  these  may  be  inside  or  outside 
the  definition  of  assistance. 

We  had  indicated  in  the  proposed 
rule  that  the  definition  did  not  apply  to 
the  MOE  provisions  at  subpart  A  of  part 
273.  We  have  included  similar  language 
in  the  final  rule  at  §  260.31(c)(1).  (We 
also  made  a  conforming  change  in  that 
paragraph  that  references  Contingency 
Fund  MOE  as  part  of  this  exception).  In 
addition,  at  §  260.31(c)(2),  we  have 
added  language  clarifying  that  the 
definition  of  assistance  does  not  limit 
the  t)rpes  of  benefits  and  services  that 
States  provide  to  individuals  and 
families  imder  the  first  statutory  goal  of 
TANF.  This  first  statutory  goal 
authorizes  the  provision  of  assistance, 
but  does  not  mention  other  forms  of 
benefits  or  services.  However,  in  other 
places,  the  statute  specifically 
authorizes  expenditiues  of  State  and     - 
Federal  funds  that  are  "in  any  manner 
reasonably  calculated  to  accomplish  the 
piupose"  of  the  program.  Thus,  the 
statute  indicates  that  the  word 
"assistance"  needs  to  be  interpreted 
more  broadly  in  the  context  of  this  first 
TANF  goal.  (The  new  regvdatory  text 
refers  only  to  the  first  goal  of  TANF;  the 
other  TANF  goals  do  not  use  the  term 
"assistance"  and  thus  did  not  require 
clarification.) 

Comment:  Although  one  commenter 
said  the  proposed  rule  "effectively 
incorporates"  the  policy  from  the 
guidance  (with  clarification  and 
elaboration),  a  number  of  respondents 
commented  that  the  proposed  definition 
represented  a  retreat  from  the  definition 
provided  in  the  guidance. 

Response:  We  agree  that  the  changes 
we  proposed  in  the  NPRM  related  to  the 
exclusion  for  "one-time,  short-term 
assistance"  had  the  effect  of  narrowing 
what  could  have  been  excluded  under 
our  policy  announcement.  As  discussed 
in  the  next  conunent,  we  have  decided 
to  ease  the  proposed  restrictions  on  one- 
time, short-term  assistance. 

We  do  not  believe  that  oiu'  proposed 
definition  otherwise  deviated  from  the 
definition  in  the  guidance.  It  is  ova  view 
that  benefits  such  as  child  care  and 
transportation  subsidies,  while  not 
directly  mentioned,  were  part  of  the 
definition  of  assistance  in  the  January 
1997  policy  annoimcement  (TANF- 
ACF-PA-97-1),  as  they  involved 
subsidies  or  other  forms  of  income 
support.  Our  intent  in  inserting  the 
references  to  child  care  and 
transportation  in  the  NPRM  was  to 
provide  a  clearer  and  more  complete 
definition,  not  to  make  a  substantive 
change. 

(Nevertheless,  as  we  discuss  in  the  next 
section,  on  "Work  Supports,"  the  final 


rule  excludes  such  supports  for  working 
families  from  the  definition  of 
assistance.) 

Comment:  Several  commenters 
suggested  that  we  should  exclude 
assistance  that  was  not  cash  assistance 
or  financial  assistance  from  our 
definition. 

Response:  As  we  discuss  in  the 
following  comments,  the  legislative 
history  does  not  support  this  approach. 
Rather,  for  both  TANF  and  WtW,  it 
suggests  that  Congress  envisioned 
inclusion  of  at  least  some  noncash 
benefits  as  assistance.  Otherwise,  it 
woiild  have  been  superfluous  to 
specifically  exclude  noncash  WtW 
assistance  from  the  time-limit 
requirement.  In  addition,  wholesale 
excltision  of  noncash  benefits  &t)m  the 
definition  would  create  some  peculiar 
incentives  for  States  and  could 
substantially  distort  their  decisions 
about  how  to  provide  benefits. 

(d)  Work  Supports 

Comment:  A  significant  number  of 
commenters  called  for  additional 
exclusions  from  the  definition  of 
assistance.  While  there  was  a  fair 
amoimt  of  diversity  in  the  specific 
suggestions,  a  significant  number  of 
commenters  sought  exclusions  of:  (1) 
assistance  that  is  not  like  traditional 
welfrue,  but  directed  at  achieving  the 
work  objectives  of  the  Act  (e.g.,  child 
care,  transportation,  and  other  work 
supports);  and/or  (2)  work-based 
assistance,  provided  as  either  work 
subsidies  to  employers  (especially 
payments  to  employers  to  cover  the 
costs  of  supervision  and  training)  or  as 
compensation  for  work.  Many 
commenters  expressed  specific  concerns 
about  the  appropriateness  of  child 
support  assignment  and  time  limits  in 
these  cases.  A  number  objected  to  our 
standard  of  "direct  monetary  value." 

Some  commenters  spoke  oroadly 
about  excluding  work  subsidies, 
assistance  directed  at  achieving  the 
work  objectives  of  the  Act,  or  work 
supports.  Others  focused  on  specific 
items  such  as  child  care,  transportation, 
and  earned  income  tax  credits.  A  few 
commenters  suggested  that  we  borrow 
language  from  the  caseload  reduction 
provisions  of  the  proposed  rule  and 
exclude  "cases  receiving  only  State 
earned  income  tax  credits, 
transportation  subsidies  or  benefits  for 
worldng  families  that  are  not  directed  at 
their  basic  needs." 

We  received  more  comments  in 
support  of  excluding  child  care  than  for 
other  types  of  supportive  services. 
Commenters  expressed  strong  objections 
to  the  inclusion  of  child.care,  in  large 
part  due  to  concerns  about  the  time- 
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Hmit  implications.  They  also  expressed 
disagreement  with  our  proposition  that 
States  could  transfer  funds  to  the  Child 
Care  and  Development  Block  Grant  in 
order  to  avoid  time  limits  for  child  care 
benefits;  they  argued  that  there  were 
legislative  and  administrative  barriers 
associated  with  these  transfers.  Some 
commenters  argued  that  child  care  and 
transportation  are  not  like  cash.  Since 
they  are  not  fungible  (i.e.,  available  to 
meet  a  family's  basic  needs),  they 
should  be  excluded  from  the  definition 
of  assistance  on  that  basis.  Other 
conunenters  said  that  it  was  unclear  that 
Congress  intended  to  extend  child 
support  assignment  to  additional  forms 
of  aid,  such  as  child  care  and  ]OBS- 
related  benefits;  at  a  minimiiin,  they 
requested  that  we  clarify  that  States  can 
take  an  assignment  of  less  than  the 
amotmt  of  assistance. 

In  addition  to  sane  of  the  prior 
arguments,  the  principal  arguments  that 
commenters  presented  for  me  exclusion 
of  work  subsidies  (or  payments  to 
employers  to  cover  the  costs  of 
onployment  and  training)  were:  (1) 
sudi  benefits  primarily  benefit 
employers,  not  recipients,  and  thus  do 
not  have  direct  monetary  value  to  the 
family;  (2)  th^  should  be  viewed  as  the 
equi^mt  of  tax  credits  or  like  other 
expenditures  on  training;  (3)  employees 
may  use  up  their  time  limit  by  going 
through  a  series  of  subsidized  jobs  from 
which  employers  benefit,  but  ihat  give 
employees  no  prospect  of  long-t«m 
employment;  and  (4)  their  inclusion 
will  create  administrative  problons  and 
make  it  difficult  to  jointly  fund  work 
subsidy  programs. 

Commenters  also  presmted 
arguments  for  excluding  assistance  for 
which  recipients  wcaked.  They  argued 
that  this  assistance  r^jnresented 
compensation  for  watk,  rather  than 
assistance.  Since  recipients  "earned" 
this  assistance,  commenters  feh  that  it 
was  inappropriate  for  the  months  to 
accrue  against  the  time  limit  on 
assistance  and  for  child  support 
assignment  to  a|^ly. 

Fespaase:  We  agree  that  there  are 
good  argoments  fat  narrowing  the 
definition  of  assistance  to  ccdude  vrozk 
supports  sudi  as  child  care  and 
transportation.  While  neither  the  statute 
nor  the  legislative  history  directly 
suggests  that  a  significant  subset  of 
benefits  shoidd  be  excluded  from  the 
definition,  there  is  also  little  direct 
evidence  that  Congress  intended  for 
time  limits  and  data  collection  to  apply 
to  an  array  of  new  benefits  (such  as 
IDAs  and  new  work  supports)  ot  to 
working  funilies  that  have  not 
traditionally  been  part  of  the  weUare 
system.  Rather,  in  reforming  the  welfare 


program,  it  seems  Congress  was  trying 
to  end  dependence  on  welfare  as  a  way 
of  life  for  femilies  and  to  facilitate  the 
ability  of  families  to  work  and  become 
self-sufficient.  Two  of  the  main  effects 
of  defining  a  TANF  benefit  as  assistance 
are  to  reqiiire  that  a  family  work  so  that 
it  can  become  self-sufficient  and  to  time 
limit  that  assistance.  However,  a  work 
requirement  is  uimecessary  if  the  adult 
is  already  working  and  the  benefit  that 
the  family  receives  is  a  work  support. 
Further,  the  need  to  time-limit  work 
supports  is  mitigated  since  the  family  is 
already  moving  toward  self-sufficiency; 
working  families  should  eventually 
become  independent. 

One  statutory  provisicm  that  raised 
questions  about  Congressional  intent 
was  section  404(k)(3).  This  provision, 
which  was  part  of  the  Child  Support 
Performance  and  Incoitives  Act  of  1998, 
provided  a  "rule  of  interjHetation"  that 
specified  that  transp«xtation  benefits 
provided  under  Job  Access  to  an 
individual  vdio  was  not  otherwise 
receiviitg  assistance  under  TANF  would 
not  be  considered  assistance.  It  suggests 
that  Congress  envisioned  transportation 
to  otherwise  be  included  within  the 
TANF  definition  of  assistance.  However, 
another,  equaUy  viable,  interpretatian  of 
this  Congressional  action  exists.  The 
child  support  legislation  vns  enacted 
while  our  intoim  guidance  was  in 
effsct.  Thus,  Congress  could  have  been 
providing  a  clarification  of  what  was 
excluded  from  assistance  in  that 
context  La  fact,  the  legislative  history 
did  naU  express  any  c^inirais  about  the 
intoim  definiticMi  in  ibe  policy 
guidance  that  we  had  issued  (TANF- 
ACF-PA-97-1). 

You  will  note  that  we  have 
incorporated  an  exclusion  thaft  reflects 
this  qiecific  statutcsy  provision.  We 
recognize  that  it  is  largely  dupbcative  of 
the  general  exclusion  for  work-related 
siqiportive  services,  including 
traisportaticm,  in  §  260.3l(bX3). 
However,  it  is  possiUe  that  some  Job 
Access  trannrartation  benefits  are  not 
covered  by  tne  general  provisioiu,  and 
we  wanted  to  ensure  that  the  statutory 
exclusion  recnved  full  weight  Under 
§  260.31(bK7),  therefrwe,  we  provide  a 
cat^orical  exclusion  for  transportation 
benefits  received  under  Job  Access  by 
individuals  who  oe  not  otherwise 
receiving  TANF  assistance. 

The  definition  in  these  rules  is 
generally  consistent  with  commenter 
suggestions,  but  more  specific  in  some 
areas.  It  provides  that  supports  for 
working  families  (such  as  child  care  and 
transportation)  would  be  excluded.  This 
exclusion  covers  supportive  services 
needed  to  cover  employment-related 
needs  and  time  spent  by  an  employed 


individual  in  education  and  training 
needed  for  job  retention  and  career 
advancement.  (As  discussed  below,  the 
education  and  training  is  also 
excluded.) 

Except  as  provided  in  paragraphs  (b), 
the  exclusion  does  not  cover  supportive 
services  related  to  participation  in 
education,  training,  job  search  and 
related  emploj^ment  activities  for 
nonworking  families.  Supportive 
services  provided  in  this  situation  look 
more  like  traditional  welfare  than  work 
supports.  Also,  the  same  rationale  for 
excluding  these  individuals  from  the 
TANF  program  requirements,  including 
work  participation  and  time  limits,  does 
not  exist  for  these  families  as  exists  for 
families  that  are  already  working. 

The  education  and  training  activities 
themselves  are  generally  exduded 
under  paragraph  (b)(6).  The  one 
exception  would  be  if  education  or 
training  benefits  included  allo%vances  or 
stipends  designed  to  provide  income 
rapport;  these  particular  types  of 
educaticm  and  training  benefits  would 
be  considered  aissistance.  Also,  we 
would  remind  readers  that  imder 
sections  401  and  407  of  the  Act 
education  and  training  services  should 
be  directed  at  preparing  individuals  for 
work  and  moving  thran  to  self- 
sufficiency;  they  should  not  be  of  a 
general  nature. 

Our  definition  also  spedfies  the  types 
of  it«ns  that  would  be  considered  as 
part  of  basic  needs.  The  listed  items 
(fDod,  clothing,  shelter,  utilities, 
ho\isehold  goods,  personal  care  items, 
and  general  incidental  expenses)  reflect 
those  items  that  were  represented  in  the 
majority  of  the  State  needs  standards 
under  prior  law.  The  term  "incidental 
expenses"  covers  items  States  included 
as  part  of  basic  needs  such  as 
telqihones;  smaU  allowances  for  child 
care  or  transpmtation  needs  associated 
with  keeping  appointmoits,  going  to  the 
store,  or  fulfilling  other  basic 
responsibilities;  basic  supplies  for  the 
medical  cabinet;  insurance  premiums; 
and  miscellaneous  fees  and  expenses,  to 
the  «ctent  consistent  with  State  piactioe. 

The  definition  excludes  contnoutians 
to,  and  distributions  frxHn  Individual 
Development  Accounts  QDAs). 
Although  the  TANF  statute  includes 
IDA  provisions,  commoiters  did  not 
specifically  raise  questions  about  the 
treatment  of  IDA  benefits  under  the 
definition  of  assistance.  However, 
interest  has  grovm  since  the  passage  of 
the  Assets  fw  Independence  Act  (under 
title  IV  of  Pub.  L.  105-285).  Since  then, 
we  have  received  numerous  questions 
from  interested  parties,  including  State 
agencies  and  potential  grantees,  about 
how  IDA  benefits  would  be  treated 
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under  the  TANF  rules.  We  have  several 
reasons  for  the  specific  exclusion  in  the 
final  rule.  First,  many  of  the  assets  in 
IDA  accoiints  represent  deposits  from 
the  earnings  of  low-income  families  and 
the  interest  on  those  deposits.  Thus, 
many  of  the  assets  do  not  represent 
assistance  from  TANF  or  any  other 
governmental  source.  Second,  when 
contributions  are  made  into  an  IDA 
accoxmt  fitjm  the  TANF  agency  or  other 
third  parties,  they  only  represent 
potential  assistance  at  that  point.  The 
individuals  whose  funds  are  in  the 
account  are  potential  beneficiaries,  but 
have  very  limited  access  to  the  funds  in 
that  account.  The  funds  are  not 
available  to  meet  their  basic  needs. 
Furthermore,  distributions  from  IDA 
accounts  would  normally  be  excluded 
under  other  provisions  of  our  definition 
(e.g.,  as  emergency  benefits,  for 
education,  and  as  nonrecurrent,  short- 
term  benefits).  Because  the  residual 
cases  might  be  insignificant  in  terms  of 
the  amoimt  of  assistance  involved  and 
the  tracking  of  such  amoimts  might 
create  very  significant  administrative 
burdens,  we  believed  it  would  be 
appropriate  to  provide  an  imibrella 
exclusion  for  IDA  benefits. 

While  we  were  convinced  by  the 
arguments  for  excluding  supportive 
services  for  working  families  from  the 
definition  of  assistance,  we  have  noted 
a  few  consequences  of  this  narrower 
definition  of  assistance  that  were  of 
some  concern.  For  example,  many  of  the 
funding  restrictions  in  section  408  are 
restrictions  on  which  &milies  may 
receive  "assistance,"  section  404(e)  of 
the  Act  only  authorizes  States  to  use  the 
"rainy  day"  funds  that  they  reserve  for 
future  years  "for  providing  assistance," 
many  working  families  will  not  be 
included  in  the  TANF  work 
participation  rate  calculations,  and  we 
will  receive  data  on  fewer  families  and 
types  of  benefits  from  the  aggregated 
and  disaggregated  reporting. 

In  order  to  compensate  for  the  loss  of 
reporting,  we  have  added  some 
additioiul  detail  to  the  expenditure 
information  required  in  the  TANF 
Financial  Report  (see  Appendix  D).  (See 
the  preamble  for  §  263.11  and  the 
Instructions  for  Completion  of  ACF-196 
(the  TANF  Financial  Report)  in 
Appendix  D  for  additional  information 
on  the  use  and  reporting  of  reserved 
funds.) 

Comment:  One  commenter  asked 
whether  expenditures  on  "work 
activities"  were  the  same  as 
expenditures  on  "employment 
services." 

Response:  We  assume  this  commenter 
wanted  to  know  if  all  expenditures  on 
work  activities,  as  specified  in  section 


407(d)  of  the  Act,  would  be  excluded 
from  the  definition  of  assistance.  The 
exclusions  we  provide  in  the  final  rules 
would  generally  cover  the  specified 
work  activities,  including  on-the-job 
training,  subsidized  emplojnnent,  and 
most  education  and  training  activities 
(i.e.  since  most  do  not  represent  income 
support).  They  would  also  cover 
payments  to  employers  and  third  parties 
for  supervision  and  training  and 
payments  under  performance-based 
contracts  for  success  in  achieving  job 
placements  and  job  retention.  As 
discussed  above,  there  may  be  types  of 
education  and  training  benefits  (e.g., 
stipends  or  allowances)  that  fell  within 
the  definition.  Also,  the  definition  does 
not  generally  exclude  payments  to 
individuals  participating  in  work 
experience  or  community  service  (or 
any  other  work  activity).  Nor  does  it 
exclude  needs-based  payments  to 
individiials  in  any  work  activity  whose 
purpose  is  to  supplement  the  money 
they  receive  for  participating  in  the 
activity. 

The  distinction  we  make  between 
work  subsidies  paid  to  employers  and 
payments  to  participants  in  work 
experience  and  community  service  is 
similar  to  distinctions  made  imder  tax 
law.  For  example,  we  would  refer  you 
to  Notice  93-3,  issued  by  the  Internal 
Revenue  Service  on  Decembm  17, 1998. 
This  notice  explains  that  TANF 
payments  that  meet  certain  conditions 
would  not  be  income,  earned  income,  or 
wages  for  Federal  income  and 
employment  tax  purposes.  The  notice 
provides  that:  "Payments  by  a 
governmental  unit  to  an  individual 
imder  a  legislatively  provided  social 
benefit  for  the  promotion  of  the  general 
welfere  that  are  not  basically  bx 
services  rendered  are  not  includible  in 
the  individual's  gross  income  and  are 
not  wages  for  employment  tax  piuposes, 
even  if  the  individual  is  required  to 
perform  certain  activities  to  remain 
eligible  for  the  payments.  *  *  * 
Similarly,  these  payments  are  not 
earned  income  for  Earned  Income  Credit 
(EIC)  purposes."  It  also  notes  that,  imder 
amendments  to  the  Intwnal  Revenue 
Code  imder  the  Taxpayer  Relief  Act  of 
1997,  Pub.  L.  105-34,  "earned  income 
for  EIC  purposes  does  not  include 
amounts  received  for  [TANF  work 
experience  and  community  service 
activities]  to  which  the  ta^qpayer  is 
assigned  *  *  *,  but  only  to  the  extent 
such  amount  is  subsidized  under 
[TANF].'" 

Our  definition  of  assistance 
distinguishes  between  work  subsidies 
paid  to  employers  and  community 
service  and  work  experience  on  a 
similar  basis.  We  believe  that  payments 


to  participants  in  work  experience  and 
community  service  are  closely 
associated  with  traditional  welfare 
benefits  and  are  designed  primarily  to 
meet  basic  needs  rather  than  as 
compensation  for  services  performed. 
This  view  is  also  reflected  in  ^e 
Conference  Report.  H.  Rep.  105-217,  for 
Pub.  L.  105-34,  which  added  the  WtW 
program.  In  discussing  the  treatment  of 
WtW  cash  assistance  for  time-limit 
purposes,  it  indicates  that  wage 
subsidies  are  indirect  cash  assistance. 
We  believe  the  reference  to  wage 
subsidies  as  cash  assistance  is  to  such 
payments  as  part  of  work  experience 
and  community  service  where,  as  in  the 
tax  provisions,  welfere  law  determines 
the  size  of  the  payments  and  limits  the 
hours  of  work  so  that  it  is,  in  efiiect, 
assistance  received  indirectly.  Thus,  we 
generally  include  such  subsidies  in  the 
definition  of  assistance. 

We  do  not  believe  that  the  mere  fact 
that  the  benefits  received  by  recipients 
in  work  experience  or  community 
service  activities  are  conditional  on 
work  is  suflScient  to  view  it  as 
nonassistance.  The  expectation  under 
TANF  is  that  adult  recipients  will 
generally  participate  in  work  activities 
as  a  condition  of  receiving  TANF.  This 
expectation  is  evident  in  the  woric 
requirement  in  section  402(a)(l)(A)(ii) 
and  the  feet  that  Congress  based  the 
calculation  for  work  participation  in 
section  407  on  all  femilies  vrith  aduhs, 
instead  of  retaining  the  numerous 
exemptions  that  existed  under  JOBS. 

The  r^ulatory  text  also  indicates  that 
benefits  conditioned  on  othw  work 
activities  (e.g.,  job  search)  are  not 
excluded  from  the  definition  of 
assistance.  We  do  not  think  that  anyone 
would  conclude  that  such  benefits 
would  be  excluded,  because  there 
would  be  no  historical  basis  for  such  a 
conclusion.  However,  we  decided  to 
include  the  broader  reference  to 
foreclose  any  future  questions. 

Comment:  One  commenter  said  we 
should  exclude  on-site  case 
management  services  provided  by  an 
employer  under  contract  from  the 
definition  of  assistance. 

Response:  Our  definition  already 
excludes  case  management  services 
provided  under  the  TANF  program.  It  is 
irrelevant  who  provides  the  case 
management  services. 

Comment:  One  commenter  noted  that 
the  preamble  in  the  NPRM  excluded 
"information  about  child  care,  child 
care  referral  services,  child  care 
counseling  services  and  child  care 
provide  on  an  ad  hoc  basis"  and  asked 
that  we  add  that  language  to  the 
regulatory  text. 
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Response:  We  do  not  believe  it  is 
appropriate  or  even  possible  to  specify 
all  types  of  excluded  services  in  the 
regulatory  text.  However,  we  have 
inserted  "child  care  information  and 
referral"  as  an  example  of  an  excluded 
service. 

(e)  Noiu«current,  Short-Term  Benefits 

Comment:  We  received  a  significant 
niunber  of  comments  from  respondents 
who  were  concerned  about  the 
narrowed  exclusion  for  "one-time, 
short-term"  assistance.  The  major 
concern  of  commenters  was  that  the  30 
existing  State  welfare  diversion 
programs,  together  with  their  local 
variations,  could  not  meet  such  a  tight 
definition  because  they  might  provide 
more  than  one  payment  in  a  year  if  a 
family  encounters  an  imforeseen 
subsMjuent  crisis.  They  suggested 
broader  language  that  would  exclude 
short-term,  episodic  assistance  for 
families  in  discrete  circumstances  and 
encompass  nonrecurrent,  short-term 
payments  that  coidd  occur  more  than 
once  in  12  months.  They  questioned  the 
basis  for  creating  restrictions  based  on 
the  old  EA  definitions.  They  raised 
concerns  about  the  negative  efiiact  on 
State  innovation.  They  also  raised 
concerns  about  the  administrative 
burdens  associated  with  tracking 
eligibility,  especially  when  outside 
providers,  such  as  emergency  shelters, 
deliver  emergency  services  or  when  a 
State  is  operating  both  diversion  and 
emergency  assistance  programs  and  has 
not  administratively  connected  those 
programs. 

Response:  In  part,  the  narrower 
language  in  the  proposed  rule  reflected 
a  concern  that  States  could  avoid  TANF 
reqiiirements  by  changing  the  manner  in 
which  they  assisted  families.  We  did  not 
believe  that  it  would  be  appropriate  to 
exempt  families  that  received  a 
substantial  amount  of  assistance, 
assistance  over  a  significant  period  of 
time,  or  assistance  provided  on  a 
recmring  basis  from  child  support 
assignment,  work  requirements,  and 
time  limits.  Based  on  prior  e^qperience 
with  the  Emergency  Assistance 
program,  we  believed  that  States  coidd 
expand  the  concept  of  one-time,  short- 
term  assistance  to  cover  benefits  that 
extended  over  time  and  encompassed 
substantial  expenditures. 

At  the  same  time,  we  did  not  intend 
our  definition  to  imdermine  existing 
State  efforts  to  divert  families  bom  die 
welfare  rolls  by  providing  short-term 
relief  that  could  resolve  discrete  family 
problems.  Based  on  both  the  comments 
we  received  and  other  sources  of 
information,  we  realize  that  diversion 
activities  are  an  important  part  of  State 


strategies  to  reduce  dependency  and 
that  restrictive  Federal  rules  in  this  area 
could  stifle  the  States'  ability  to  respond 
effectively  to  discrete  family  problems. 
We  also  understand  that  subjecting 
families  in  diversion  programs  to  adl  the 
TANF  administrative  and  programmatic 
requirements  woiUd  not  represent  an 
effective  use  of  TANF  or  IV-D 
resources.  For  example,  it  does  not 
necessarily  make  sense  to  require  that, 
for  a  single  modest  cash  payment,  the 
State  must  open  up  a  TANF  case,  collect 
all  the  case-record  data  which  that 
entails,  require  the  assigmnent  of  rights 
to  child  support,  open  up  a  IV-D  case, 
and  start  running  a  Federal  time-limit 
clocL 

Much  of  the  aid  provided  through 
these  programs  is  work-focused,  and, 
imder  our  definition,  the  benefits  to 
these  families  are  nonrecurrent  and 
short-term  in  nature.  Thus,  we  believe 
that  excluding  this  aid  from  the 
definition  of  assistance  does  not 
undermine  the  TANF  provisions  on 
work,  time  limits,  or  self-sufficiency. 
However,  as  we  proposed  in  the  NPRM, 
we  will  be  collecting  aggregate 
information  on  expenditures  on  aid  that 
is  not  assistance  (i.e.,  on 
"nonassistance").  This  information  will 
be  valuable  in  helping  us  to  assess  the 
extent  to  which  benefits  being  provided 
with  TANF  and  MOE  funds  fall  under, 
or  outside  of,  the  major  TANF  program 
requirements. 

Finally,  we  recognize  that  this  is  a 
policy  area  where  policy  and  programs 
are  evolving  quite  rapidly.  Within  the 
next  year  or  two,  we  would  expect  to 
have  a  better  knowledge  base  for 
assessing  diversion  programs  and 
making  policy  judgments.  For  example, 
the  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation  and  ACF  are 
jointiy  sponsoring  a  study  by  George 
Washington  University  to  examine  the 
State  diversion  programs  and  activities 
and  explore  their  Medicaid 
implications. 

Thus,  the  final  rules  include  a  revised 
definition  that  excludes  more  than  one 
pajrment  a  year,  so  long  as  such 
payments  provide  only  short-term  relief 
to  families,  are  meant  to  address  a 
discrete  crisis  situation  rather  than  to 
meet  ongoing  or  recurrent  needs,  and 
Mrill  not  provide  for  needs  extending 
beyond  four  months.  The  revised 
definition  uses  the  term  "nonreciirrent" 
rather  than  "one-time"  because  the 
former  term  is  more  consistent  with  the 
intended  policy.  A  family  may  receive 
such  benefits  more  than  once.  However, 
the  expectation  at  the  time  they  are 
granted  is  that  the  situation  will  not 
occur  again,  and  such  benefits  are  not  to 
be  provided  on  a  regular  basis.  We 


believe  the  revised  exclusion  is  limited 
enough  in  nattire  and  scope  not  to 
imdermine  the  statutory  provisions  of 
the  TANF  program,  while  giving  States 
the  flexibility  to  design  effective 
diversion  strategies. 

The  definition  also  would  exclude 
supports  provided  to  individuals 
participating  in  applicant  job  search. 
Applicant  job  search  is  a  common  form 
of  diversion  that  clearly  fits  within  the 
goals  of  TANF  and  within  this 
exclusion's  view  of  a  "short-term" 
benefit.  (The  job  search  itself  would  be 
excluded  under  the  general  services 
exclusion  at  paragraph  (6).) 

Similarly,  the  definition  woiUd 
exclude  supports  for  families  that  wore 
recentiy  employed,  dming  temporary 
periods  of  unemployment,  in  order  to 
enable  them  to  maintain  continuity  in 
their  service  arrangements.  Unnecessary 
disruptions  in  these  arrangements  could 
negatively  affect  the  family's  ability  to 
re-enter  the  labor  force  quickly  and,  in 
the  case  of  child  care,  coidd  negatively 
affect  the  children  in  the  family. 

The  four-month  limitation  reflects  our 
beUef  that  we  coidd  not  maintain  the 
integrity  of  the  short-term  exclusion 
without  providing  some  regulatory 
framework.  As  written,  the  fom-month 
limitation  does  not  restrict  the  amount 
of  accrued  debts  or  Uabilities  (such  as 
overdue  rent)  that  a  State  may  cover  or 
impose  a  specific  monetary  limit  on  the 
amoimt  of  benefits  that  the  State  may 
provide. 

You  should  note  that  we  have  added 
a  new  requirement  at  §  265.9(b)(6)  for 
States  to  rejjort  annually  on  the  nature 
of  nonrecurrent,  short-term  benefits. 
More  specifically,  we  are  asking  States 
to  describe  the  benefits  they  are 
providing,  including  their  eligibility 
criteria  (together  with  any  restrictions 
on  the  amount,  duration,  or  frequency  of 
payments),  any  policies  they  have 
instituted  that  limit  such  payments  to 
families  eligible  for  assistance  or  that 
have  the  effect  of  delajring  or 
suspending  eligibility  for  assistance, 
and  any  procedures  or  activities 
developed  under  the  TANF  program  to 
ensure  that  individuals  diverted  from 
TANF  assistance  receive  appropriate 
information  about,  referrals  to,  and 
access  to  Medicaid,  food  stamps,  and 
other  programs  that  provide  benefits 
that  could  help  them  successfully 
transition  to  work. 

To  the  extent  that  a  State  provides  the 
required  information  either  in  the  State 
plan  or  in  the  data  it  reports  imder 
§  265,9(b)(6),  it  would  not  have  to 
duplicate  this  information. 

Because  of  the  tremendous 
importance  of  food  stamp  and  Medicaid 
as  supports  for  working  families,  we 
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strongly  encoiirage  States  to  maintain 
critical  linkages  among  these  programs 
because  accessing  these  other  program 
benefits  could  further  the  goals  of 
TANF.  In  addition,  diverting 
individuals  from  programs  where  they 
have  an  entitlement  to  benefits  or  to 
prompt  action  on  a  request  for 
assistance  could  represent  a  violation  of 
rules  in  the  other  programs. 

According  to  the  Health  Care 
Financing  Administration  (HCFA), 
section  1931  of  the  Social  Seciuity  Act 
establishes  rules  for  Medicaid  eligibility 
for  low-income  families  based  on  the 
income  and  resources  of  the  family. 
Under  section  1931,  States  must  provide 
Medicaid  coverage  at  least  to  families 
with  a  dependent  child  living  with  them 
whose  income  and  resources  would 
have  qualified  them  for  AFDC  benefits 
under  the  State  plan  in  effect  on  July  16, 
1996.  Therefore,  Medicaid  eligibility  is 
not  tied  to  or  based  on  eligibility  for 
TANF-financed  assistance.  Also,  States 
cannot  limit  Medicaid  eligibility  to 
families  receiving  TANF.         ^^ 

Medicaid  regulations  {at  42  CFR 
435.906)  require  States  to  provide  the 
opportimity  for  families  to  apply  for 
Medicaid  without  delay. 

In  States  that  use  joint  TANF- 
Medicaid  applications  or  utilize  the 
State  TANF  agency  to  make  Medicaid 
eligibility  determinations,  the  TANF 
office  is  considered  a  Medicaid  office. 
Therefore,  in  this  situation,  a  TANF 
agency,  like  any  Medicaid  agency,  must 
immediately  fiunish  a  Medicaid 
application  (joint  or  separate)  upon 
lequest  and  act  upon  that  application 
promptly.  If  there  is  a  delay  in  accepting 
or  filing  an  application  for  TANF 
assistance  (e.g.,  because  the  family  is 
served  through  a  diversion  program,  is 
subject  to  up-front  job  search 
requirements,  or  faces  other  behavioral 
or  administrative  requirements  that 
delay  assistance),  the  agency  must  make 
a  Medicaid  application  available 
immediately.  If  there  is  a  delay  in 
processing  the  TANF  portion  of  a  joint 
application,  the  agency  must  process  the 
Medicaid  portion  of  the  application 
immediately. 

According  to  the  Food  and  Nutrition 
Service  (FNS),  at  the  Department  of 
Agriculture,  in  enacting  PRWORA, 
Congress  thoroughly  reviewed  the  Food 
Stamp  Act  of  1977,  as  amended,  and 
made  changes  to  many  of  its  provisions. 
However,  it  made  clear  that  the  Food 
Stamp  Program  continued  to  have  a 
distinct  set  of  nationwide  application 
rights  and  responsibilities.  Section  11(e) 
o'f  the  Food  Stamp  Act  sets  forth 
requirements  that  a  State  agency 
administering  the  Food  Stamp  Program 
must  follow.  Among  other  things,  it 


requires  that  the  Agency:  (1)  provide 
timely,  accurate,  and  fair  service  for 
applicants  for,  and  participants  in,  the 
Food  Stamp  Program;  (2)  develop  an 
application  containing  the  information 
necessary  to  comply  with  the  Act;  (3) 
permit  an  applicant  household  to  apply 
to  participate  in  the  program  on  the 
same  day  the  household  first  contacts 
the  food  stamp  office  in  person  during 
office  hours;  and  (4)  consider  an 
application  that  contains  the  name, 
address,  and  signature  of  the  applicant 
to  be  filed  on  the  date  the  applicant 
submits  the  application. 

Where  PRWORA  did  not  amend  the 
Food  Stamp  Act,  current  food  stamp 
regulations  remained  in  effect.  The 
regulations  at  7  CFR  273.2(c)  provide 
that:  (1)  each  household  has  the  right  to 
file  an  application  on  the  same  day  that 
it  contacts  the  food  stamp  office  during 
office  hours;  (2)  the  State  agency  must 
advise  the  household  that  it  does  not 
have  to  be  interviewed  before  filing  an 
application,  and  it  may  file  an 
incomplete  application  as  long  as  the 
applicant's  neune  and  address  are 
recorded  on  an  appropriately  signed 
form;  (3)  State  agencies  shall  encourage 
households  to  file  an  application  form 
the  same  day  the  household  contacts  the 
food  stamp  office  and  expresses  interest 
in  obtaining  food  stamp  assistance.  If 
individuals  express  interest  in  the  Food 
Stamp  Program,  or  have  concerns  about 
food  security.  States  have  a 
responsibility  to  inform  them  about  the 
Food  Stamp  Progremi  and  their  right  to 
apply;  and  (4)  the  State  agency  must 
make  application  forms  readily 
accessible  to  potentially  eligible 
households. 

Although  PRWORA  amended  section 
11(e)  of  the  Food  Stamp  Act  by 
eliminating  the  requirement  for  joint 
processing  of  food  stamp  and  TANF 
applications.  State  agencies  that 
continue  to  do  so  must  abide  by  the 
food  stamp  regulations  at  7  CFR  273.2(j). 
These  regulations  set  forth  requirements 
regarding  interviews,  verification,  and 
application  processing  procedures  for 
joint  applications.  Most  importantly,  the 
regulations  at  7  CFR  273.2(j)(l)(iii) 
provide  that  households  whose  public 
assistance  applications  are  denied  shall 
not  be  required  to  file  new  food  stamp 
applications,  but  shall  have  their  food 
stamp  eligibility  determined  or 
continued  on  the  basis  of  the  original 
applications  filed  joinUy  for  public 
assistance  and  food  stamp  purposes. 

We  advise  you  to  look  for  additional 
guidance  on  food  stamp  and  Medicaid 
requirements  through  the  HCFA  and 
FNS  web  sites  (www.hcfa.gov/ 
medicaid/medicaid.htm  and 
www.usda.gov/fcs/,  respectively). 


We  strongly  believe  that  effective 
procedures  to  ensure  that  diverted 
individuals  access  Medicaid,  food 
stamps,  or  other  programs  are  critical  to 
the  success  of  TANF  programs  in 
achieving  lasting  emplo)anent  for  the 
families  they  serve.  In  addition,  such 
procedures  might  help  States  avoid 
compliance  and  legal  problems  in  the 
other  programs.  Given  the  importance  of 
this  issue,  the  additional  information  on 
State  practices  that  we  are  requiring  in 
the  annual  report  will  be  extremely 
helpful  in  assuring  the  role  TANF 
agencies  are  playing  with  individuals 
receiving  diversion  benefits. 

While  we  dropped  our  proposal  for  a 
separate  annual  program  and 
performance  report,  we  still  need 
information  on  key  aspects  of  State 
programs  in  order  to  prepare  the  annual 
report  to  Congress  required  at  section 
411(b)(3)  of  the  Act.  To  the  maximum 
extent  possible,  we  will  draw  upon  data 
available  through  the  State  plans  and 
other  reports  submitted  by  the  States. 
However,  because  diversion  benefits  fall 
outside  of  the  definition  of  assistance, 
and  we  have  chosen  not  to  set  standards 
of  completeness  for  State  plan 
submissions,  we  may  not  have  adequate 
information  on  this  major  feature  of 
TANF  programs  to  fulfill  our 
responsibilities  imder  section  411(b)(3). 

The  new  reporting  focuses  on 
diversion  because  it  is  one  of  the  major 
new  tools  States  are  using  to  achieve  the 
work  objectives  of  the  Act  and,  under 
section  413(d),  Congress  has  shovtra  an 
interest  in  looking  at  State  performance 
in  this  specific  area.  Also,  the  burden 
associated  with  providing  this  aggregate 
program  information  is  substantially 
less  than  the  burden  that  would  be 
associated  with  providing  disaggregated 
data;  because  diversion  payments  fall 
outside  the  definition  of  assistance,  the 
disaggregated  data  requirements  do  not 
apply. 

Comment:  Several  conunenters  also  . 
expressed  concerns  about  the  proposed 
limits  on  the  amoimt  of  assistance  and 
the  meaning  of  the  proposed  90-day 
restriction.  Commenters  were  not  sure 
whether  the  90-day  restriction 
represented  a  limit  on  the  period  of 
needs  to  be  met  or  a  limit  on  the  total 
monetary  value  of  assistance.  They 
objected  to  both  possible 
interpretations.  While  they  generally 
seemed  to  prefer  an  interpretation  that 
limited  the  duration  of  need  that  could 
be  met,  they  also  expressed  concern 
about  restrictions  that  would  affect  the 
States'  ability  to  deal  effectively  with 
past  debts  or  liabilities  or  meet  needs 
that  extended  beyond  90  days. 

Response:  As  discussed  previously, 
we  have  replaced  the  90-day  limitation 
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writh  a  more  flexible  four-month 
limitation.  The  new  provision  is  more 
flexible  with  respect  to  past  debts  or 
liabilities;  it  merely  limits  the  extent  to 
which  payments  for  future  needs  can  be 
excluded  from  the  definition  of 
assistance.  We  also  clarified  in  the 
preamble  that  the  four-month  limitation 
does  not  impose  a  specific  monetary 
limit  on  the  amount  of  benefits  that  may 
be  excluded.  Rather,  the  limitation 
reflects  the  period  of  time  fat  which 
future  needs  can  be  addressed  by  a 
single  "nonrecurrent,  short-term" 
benefit. 

When  we  issued  the  proposed  rule, 
we  did  not  necessarily  envision  a  single 
Federal  interpretation  of  the  90-day 
limitation.  Our  intent  was  to  keep  State 
payments  for  needs  that  were  ongoing  or 
extended  over  a  significant  period  of 
time  within  the  definition  of  assistance. 
We  did  not  want  a  State  to  bundle 
several  months'  worth  of  assistance  into 
a  single  assistance  payment  in  order  to 
avoid  T ANF  requirements  for  itself  or 
the  family. 

Our  ejqpectation  for  the  language  in 
the  final  rule  is  no  different  ft  is 
appropriate  for  States  to  treat  short-term 
assistance  that  addresses  discrete 
episodes  of  need  as  "nonassistance."  ft 
is  not  appropriate  for  States  merely  to 
condense  the  time  period  over  which 
they  pay  assistance  to  needy  families  so 
that  they  can  categorize  the  benefits  as 
"nonassistance"  and  avoid  TANF 
requirements.  Also,  if  a  Camily's 
emergraicy  is  not  resolvable  within  a 
reasonably  short  period  of  time,  the 
State  should  not  keep  the  case 
indefinitely  in  emergency  status,  but 
should  convert  it  to  a  TANF  assistance 
case. 

At  the  same  time,  if  a  family  receives 
aid  in  one  month  that  foils  under  the 
nonrecurrent,  short-term  exclusion,  but 
suffers  a  major  set-back  later  in  the  year, 
develops  a  need  for  ongoing  aid,  and 
starts  receiving  TANF  assistance,  we 
would  not  require  the  State  to  re-define 
the  month  of  initial  aid  as  assistance 
and  retroactively  subject  the  family  to 
TANF  requirements. 

(f)  Benefits  and  Supports  for 
Noncustodial  Parents 

Comment:  Commenters  also 
expressed  some  concern  about  the 
potential  efiiects  on  the  ciistodial  parent 
and  children  (especially  under  time 
limits)  when  a  noncustodial  parent 
receives  benefits.  This  issue  was  of 
particular  concern  in  light  of  the  focus 
given  to  assistance  for  noncustodial 
parents  under  Welfare-to-Work. 

Response:  Many  services  and 
supports  that  States  might  provide  to 
noncustodial  parents  (such  as 


transportation  and  most  work  activities) 
are  excluded  imder  the  final  definition 
of  assistance.  Also,  as  we  discuss  in  the 
preamble  to  §  264.1,  assistance  provided 
to  noncustodial  parents  does  not  count 
against  the  time  limit  of  the  custodial 
parent  or  children  living  in  a  different 
household  unless  the  noncustodial 
parent  is  receiving  assistance  as  a 
member  of  that  same  family  and  is  the 
spouse  of  the  head  of  the  TANF 
household. 

Comment:  A  couple  of  commenters 
expressed  concern  about  the  effect  of 
assistance  that  might  be  paid  to  a 
noncustodial  parent.  For  example,  a 
noncustodial  father  is  paying  support. 
However,  the  noncustodial  parent  of  a 
second  diild  in  the  family  is  receiving 
assistance.  The  State  takes  the  support 
paid  by  the  first  noncustodial  father  and 
reimburses  itself  for  assistance  paid  to 
the  noncustodial  parent  of  the  second 
child.  The  mother  and  two  children  are 
not  receiving  any  assistance  for 
themselves  and  do  not  receive  any  child 
support  because  the  State  is  retaining  it 
Commenters  believe  that  it  would  be 
unfair  to  the  custodial  parent  and 
children  if  assistance  provided  to  a 
noncustodial  parent  resulted  in  the 
custodial  parent's  losing  her  right  to 
receive  child  support  and  remaining 
subject  to  child  support  cooperation 
requirements. 

Response:  We  do  not  believe  that  the 
statute  intends  or  reqiiires  this  absurd 
result.  Rather,  the  assignment  of  the 
rights  to  support  by  the  custodial  parent 
is  only  intended  to  cover  assistance  paid 
to  the  custodial  parent  and  the 
child(ren)  living  with  the  custodial 
parent  ft  does  not  cover  assistance  that 
the  noncustodial  parent  receives  based 
on  his  or  her  inclusion  in  the  family  as 
a  noncustodial  parent  Thus,  the  State 
may  not  reimburse  itself  for  assistance 
given  to  the  noncustodial  parent,  as  a 
noncustodial  parent,  from  child  support 
paid  for  the  children.  However,  if 
noncustodial  parents  of  a  TANF  child 
are  receiving  assistance  as  the  custodial 
parents  or  caretakers  of  another  TANF 
child,  they  may  be  subject  to  separate 
assignment  requirements.  They  might 
also  have  responsibility  imder 
individual  State  law  to  reimburse  the 
State  for  assistance  provided. 

(g)  Benefits  and  Supports  From  the  WtW 
Program 

Comment:  A  couple  of  commenters 
said  that  we  should  exclude  noncash 
assistance  paid  through  WtW  funds 
frt>m  the  definition  of  assistance.  One 
commenter  indicated  that  we  had 
mentioned  this  exclusion  in  the 
preamble  to  the  NPRM,  but  did  not 
exclude  it  in  the  regulatory  text. 


Another  commenter  expressed 
particular  concern  about  child  care 
assistance  under  WtW  because  States  do 
not  have  the  same  authority  to  transfer 
WtW  funds  to  the  Discretionary  Fund  of 
the  Child  Care  and  Development  Fimd 
as  they  do  with  Federal  TANF  funds. 

Response:  Section  408(a)(7)(G)  of  the 
Act  which  was  added  by  the  Balanced 
Budget  Act,  provides  that  noncash 
assistance  paid  by  WtW  funds  "shall  not 
be  considraed  assistance."  However, 
this  exclusion  is  only  for  the  purpose  of 
the  time  limit,  and  the  regulation  at 
$  264.1  provides  that  we  will  not  count 
months  of  receipt  of  noncash  WtW 
assistance  against  an  individual's 
Federal  clot^. 

We  do  not  believe  that  the  statutory 
language  supports  a  broader  exclusion 
of  WtW  assistance  from  the  definition  of 
assistance.  However,  the  general 
changes  we  have  made  to  the  definition 
of  assistance  in  this  final  rule  should 
help  aUeviate  this  concern.  Further,  we 
would  point  out  that  many  of  the  TANF 
requirements  (such  as  participation 
rates)  do  not  apply  to  WtW  because  they 
apply  only  to  ^e  "State  program  funded 
under  this  part."  This  latter  phrase 
refers  to  TANF  only,  not  to  WtW.  (At 
the  same  time,  the  spending  restrictions 
generally  do  apply  to  WtW,  as  they  refer 
to  grants  under  section  403  and  WtW 
grants  are  provided  under  section 
403(a)(5).) 

The  Department  of  Labor  has  received 
numerous  questions  from  its  grantees 
about  the  definition  of  "noncash" 
assistance  and  asked  us  to  define  the 
term  in  our  rules.  At  the  new  §  260.32, 
you  will  find  a  definition  for  WtW  cadi 
assistance.  If  a  benefit  falls  within  the 
definition  of  assistance,  but  does  not 
meet  the  definition  of  "WtW  cash 
assistance,"  it  woidd  be  "noncash" 
assistance.  Examples  of  "noncash" 
assistance  would  include  housing 
vouchers  or  a  State  version  of  food 
stamps.  You  will  find  additional 
discussion  in  the  preamble  for  §  260.32. 

(h)  Transitional  Services 

Comment:  We  received  a  few 
comments  suggesting  that  we  should 
explicitly  exclude  "transitional 
assistance"  or  services  in  support  of 
continued  employment  from  the 
definition  of  assistance. 

Response:  We  do  not  believe  it  is 
possible  to  exclude  "transitional 
assistance"  frt)m  the  definition  of 
assistance  without  substantially  altering 
the  basic  time-limited  nature  of  the 
TANF  program,  and  we  find  no 
statutory  basis  for  such  an  exclusion. 

The  concept  of  "transitional"  services 
for  families  that  get  a  job  and  are  no 
longer  eligible  for  regiilar  benefits  is 
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recognized  in  the  statute  at  section 
411(a)(5).  which  requires  a  report  on 
expenditures  and  a  description  of  the 
services  provided.  However,  the 
language  there  only  addresses 
"transitional  services."  Thus,  it  does  not 
indicate  that  Congress  envisioned  a  hill 
array  of  transitional  benefits,  including 
ongoing  needs-based  payments,  being 
available  to  former  recipients. 

To  the  extent  that  States  provide  only 
supports  for  working  families,  such  as 
child  care  and  transportation  or  work 
subsidies,  or  work-related  services  such 
as  counseling,  coaching,  referrals,  and 
job  retention  and  advancement  services 
under  their  transitional  services 
programs,  we  already  exclude  those 
services  from  the  definition  of 
assistance.  Also,  we  would  exclude 
short-term  benefits  such  as  cash 
assistance  to  stabilize  a  housing 
situation  as  "nonrecurrent,  short-term" 
assistance. 

States  wanting  to  provide  ongoing 
transitional  payments  that  meet  the 
definition  of  assistance  to  former 
recipients  have  three  options:  (1)  fund 
those  programs  under  TANF  as 
assistance,  but  use  different  need 
standards  than  they  do  for  other  forms 
of  TANF  assistance;  (2)  fund  those 
programs  with  MOE  money  imder  a 
separate  State  program;  or  (3)  transfer 
the  funds  from  TANF  under  section 
404(d).  If  they  fund  transitional  benefits 
with  State-only  money,  the  Federal  time 
limit  will  not  apply,  regardless  of 
whether  they  provide  the  benefits 
within  TANF  or  in  separate  State 
programs.  States  may  also  provide 
transitional  services  without  invoking 
time  limits  by  transferring  funds  to 
either  the  Discretionary  Fund  of  the 
Child  Care  and  Development  Fimd  or 
the  Social  Services  Block  Grant. 

(i)  Housing  and  Related  Benefits 

Comment:  One  commenter  said  the 
short-term,  one-time  rules  should 
exclude  some  of  the  former  EA  benefits 
for  arrears  and  shelter. 

Response:  The  proposed  and  final 
language  would  both  exclude  certain 
payments  for  rent  arrears,  utility  arrears, 
secxirity  deposits  and  other  shelter- 
related  expenses  that  were  previously 
covered  in  State  EA  programs. 

However,  we  cannot  categorically 
state  that  all  former  EA  benefits  would 
be  excludable  bom  the  definition  of 
assistance.  For  example,  in  some  cases. 
States  claimed  shelter  expenses  under 
EA  that  addressed  long-term,  ongoing 
needs  of  families. 

Comment:  One  commenter  said  that 
we  should  not  consider  housing  and 
utilities  to  be  part  of  "income  support." 


Response:  We  disagree  with  the 
comment.  Housing  and  utilities  have 
traditionally  been  major  components  in 
the  definition  of  basic  needs  used  in 
determining  welfare  payments.  Further, 
the  TANF  statute  provides  no  basis  for 
excluding  them  from  the  definition  of 
assistance  imder  TANF.  However, 
certain  shelter  or  utility  costs  might  be 
excludable  under  the  two  general 
exclusions  (i.e.,  because  they  are 
"nonreciurent,  short-term"  or  they 
entail  services  such  as  coimseling  that 
do  not  provide  income  support). 

(j)  Foster  Care  and  Child  Welfare 

Comment:  A  few  commenters  asked 
that  we  exclude  payments  for  foster 
care,  out-of-home  placements,  and 
substitute  care  from  the  definition. 

Response:  With  regard  to  foster  care 
or  other  out-of-home  maintenance 
payments,  we  would  note  that  such 
costs  are  not  allowable  TANF  costs 
imder  section  404(a)(1)  of  the  Act  since 
they  are  not  reasonably  calculated  to 
further  a  TANF  piupose.  However,  in 
some  cases,  where  a  State  previously 
covered  such  benefits  under  its  IV-A 
plan,  they  could  be  allowable  TANF 
costs  imder  section  404(a)(2). 

There  are  additional  costs  related  to 
foster  care  or  out-of-home  maintenance 
payments  that  may  be  allowable  and 
referred  to,  in  short-hand,  as  foster  care. 
For  example,  there  are  costs  for  family 
preservation  activities,  such  as 
counseling,  home  visits,  and  parenting 
training,  that  would  be  allowable  TANF 
costs  because  they  are  reasonably 
calculated  to  enable  a  child  to  be  cared 
for  in  his  or  her  own  home. 

There  may  also  be  other  costs  that 
were  authorized  under  a  State's  EA 
program  for  which  Federal  TANF  funds 
could  be  used,  under  section  402(a)(2). 
Examples  include  costs  such  as 
administrative  costs  for  activities 
associated  with  determining  whether  an 
emergency  exists  and  costs  for  the 
temporary  placement  of  the  child,  if 
determined  necessary,  while  an 
investigation  takes  place. 

Comment:  One  commenter  asked  that 
we  strengthen  the  definition  of 
assistance  to  urge  States  to  use  this 
flexibility  in  order  to  maintain  families 
intact,  where  services  can  achieve  that 
end. 

Response:  Both  the  proposed  and 
final  definitions  exclude  certain  services 
directed  at  family  preservation  and 
certain  forms  of  crisis  intervention  from 
the  definition  of  assistance.  Some 
commenters  would  have  liked  us  to  go 
further  and  exclude  foster  care, 
substitute  care,  and  out-of-home 
placements.  As  we  just  discussed, 
maintenance  payments  for  foster  care. 


substitute  care,  and  out-of-home 
placements  (except  perhaps  temporary 
emergency  placements  during  an 
investigation  of  abuse)  are  not  eligible 
TANF  expenditures  unless  allowable 
under  section  404(a)(2). 

(k)  Emergency  Assistance 

Comment;  In  different  ways,  a  few 
commenters  asked  that  we  exclude 
assistance  provided  under  the  prior  EA 
program  from  the  definition  of 
assistance.  Among  their  underlying 
concerns  were  assistance  that  was  paid 
for  longer  than  90  days,  emergency 
shelter,  and  certain  child  welfare 
services. 

Response:  We  can  find  no  legal 
justification  for  categorically  excluding 
prior  EA  benefits  fixim  the  definition. 
The  statute  authorizes  States  to  use 
Federal  TANF  funds  for  activities  that 
were  previously  authorized  under  EA, 
but  otherwise  does  not  give  EA  special 
status. 

Most  assistance  that  was  provided 
under  EA  is  excludable  under  one  or 
more  of  the  general  exclusions. 
However,  there  were  EA  programs  that 
provided  assistance  to  families  for  basic 
needs  and  extended  periods  of  time.  If 
we  categorically  excluded  all  prior  EA 
benefits  from  the  definition  of 
assistance,  we  could  be  perpetuating 
some  of  the  same  problems  that  existed 
under  prior  law. 

(1)  Other  Definitional  Issues 

Comment:  One  commenter  requested 
exclusion  of  emergency  shelters  for 
victims  of  domestic  violence;  of 
particular  concern  was  the  potential 
running  of  the  time-limit  clock  when 
individuals  were  receiving  such 
assistance. 

Response:  Depending  upon  the  form 
and  duration  of  this  assistance,  it  might 
be  excludable  under  one  of  the  general 
exclusions  we  provide.  We  do  not  think 
a  special,  categorical  exclusion  is 
justified  for  this  type  of  benefit. 

However,  we  would  point  out  that, 
under  section  402(a)(7)  of  the  Act, 
known  as  the  Family  Violence  Option, 
States  may  waive  program  requirements, 
including  time  limits,  for  victims  of 
domestic  violence.  If  States  exceed  the 
20-percent  cap  on  time-limit  exceptions 
as  the  result  of  granting  such  waivers, 
they  may  be  eligible  for  reasonable 
cause.  You  should  see  the  prior 
discussion  entitled  "Treatment  of 
Domestic  Violence  Victims"  and  the 
regulatory  text  at  subpart  B  of  part  260 
for  additional  information. 

Comment:  One  commenter  expressed 
concern  about  inclusion  of  relatively 
insignificant  amounts  of  assistance  and 
the  negative  effect  of  such  a  policy  on 
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a  family's  willingness  to  seek  assistance 
in  light  of  time  limits.. 

Response:  While  we  imderstand  the 
commenter's  concern,  we  have  no  basis 
for  protecting  families  that  receive  small 
amoimts  of  assistance  from  the  time 
limits;  nothing  in  the  statute  or 
legislative  history  suggests  that  a  family 
would  have  to  be  receiving  a  threshold 
payment  level  in  order  to  be  considered 
to  be  receiving  assistance. 

We  have  some  early  indication  that 
families  who  have  other  income  and  are 
eligible  for  smaller  amounts  of 
assistance  are  not  necessarily  choosing 
to  forego  aid  in  order  to  reserve  their 
months  of  assistance.  We  will  be  pa3^g 
attention  to  this  issue  over  the  coming 
months. 

Ckiminent:  One  commenter  expressed 
concern  about  a  broad  definition  of 
{issistance  because  other  programs  might 
coimt  any  aid  in  the  form  of 
"assistance"  as  income  in  determining 
eligibility  for  benefits. 

Response:  We  must  create  a  definition 
that  conforms  with  the  TANF  statute 
and  the  statutory  intent  of  the  TANF 
program.  In  that  context,  we  cannot 
assure  that  ovu  definition  will  have  no 
negative  spill-over  effects  on  other 
programs.  However,  the  additional 
exclusions  from  the  definition  in  the 
final  rule  shoidd  alleviate  this  concern. 
Further,  if  we  find  out  that  definition  is 
having  adverse  effects  on  other 
programs,  we  are  willing  to  work  with 
the  other  programs  in  exploring  ways  to 
resolve  such  problems.  For  example,  we 
have  worked  with  the  Office  of  Child 
Support  Enforcement  in  revising 
guidance  on  the  child  support 
distribution  rules  so  that  the  interim 
definition  of  TANF  assistance  did  not 
inadvertently  cause  child  support 
collections  intended  for  families  to  be 
diverted  to  government  coffers. 

Comment:  One  commenter  asked  that 
we  explicitly  exclude  supportive 
services  provided  to  applicants  from  the 
definition  of  assistance,  particularly 
when  the  case  does  not  get  approved  for 
regular  TANF  benefits. 

Response:  We  do  not  believe  it  is 
necessary  to  add  this  situation  as  a 
separate  exclusion.  We  would  expect 
such  applicant  services  to  be  covered  by 
the  exclusion  for  nonrecurrent,  short- 
term  benefits  or  as  supports  for  working 
families.  Also,  if  we  explicitly  excluded 
applicant  benefits,  we  might  create  an 
incentive  for  States  to  leave  a  case  open 
rather  than  to  complete  the  eligibili^ 
determination  process.  We  would  not 
want  to  create  such  an  incentive;  it  is 
important  for  States  to  act  on 
applications  and  provide  assistance  in  a 
timely  manner. 


Comment:  One  commenter  said  we 
should  clarify  the  definition  of 
assistance  to  exclude  such  items  as  State 
tax  refunds.  A  few  commenters 
specificaUy  suggested  that  we  exclude 
earned  income  tax  credits. 

Response:  We  have  excluded 
refundable  earned  income  credits,  but 
have  otherwise  not  given  special 
consideration  to  tax  refunds  in  the 
definition.  We  had  two  basic  concerns. 
First,  we  did  not  want  to  suggest  that  tax 
refunds  were  categorically  appropriate 
as  either  Federal  TANF  or  State  MOE 
expenditines.  It  would  depend  on  what 
the  natiu«  and  piupose  of  the  "refund" 
was.  Any  payments  have  to  meet  at  least 
two  tests— be  an  "expenditure"  and  be 
consistent  with  the  purposes  of  the 
program.  In  the  case  of  MOE,  it  would 
also  have  to  be  targeted  at  needy 
bmilies.  We  believe  a  refundable  earned 
income  credit  can  meet  these  tests. 
However,  the  vast  majority  of  tax 
refunds  probably  would  not.  For 
example,  if  a  family  gets  a  refund  of  its 
income  taxes  because  of  over- 
withholding,  that  refund  check  does  not 
represent  an  allowable  expenditiu«  for 
Federal  TANF  or  State  MOE  purposes, 
ff  there  were  tax  refunds  (analogous  to 
refundable  tax  credits)  that  were 
allowable  expenditures  for  TANF- 
related  piuposes,  they  would  be 
included  or  excluded  from  the 
definition  of  assistance  based  on  the 
existing  principles  and  language  in  the 
definition. 

We  provide  an  exclusion  for 
refundable  earned  income  tax  credits 
because  we  consider  them  a  work 
support  rather  than  basic  income 
support.  They  normally  serve  to 
compensate  low-income  working 
families  for  some  of  the  tax-related  costs 
of  employment.  Thus,  they  more  closely 
resemble  work  supports  than  traditional 
welfare  payments. 

(m)  Tracking  of  Exclusions 

Comment:  A  niunber  of  commenters 
objected  to  language  in  the  preamble  of 
the  NPRM  indicating  that  we  woidd 
track  State  expenditures  on  assistance 
and  nonassistance  and  look  more 
closely  if  we  found  a  large  portion  of 
program  resoiut:es  being  spent  on 
"nonassistance."  We  also  received  a  few 
comments  saying  that  we  needed  to 
collect  more  information  on  State  TANF 
and  MOE  expenditures  in  order  to 
maintain  the  integrity  of  the  program 
and  protect  the  interests  of  needy 
families. 

Response:  In  the  preamble  of  the 
proposed  rule,  we  expressed  concern 
that  information  showing  large  amounts 
of  expenditures  on  nonassistance  might 
indicate  that  the  flexibility  we  provided 


in  the  definition  of  assistance  might  be 
imdermining  the  goals  of  the  legislation. 
We  believe  this  is  a  valid  concern  and 
have  not  changed  either  the  reporting 
requirements  or  our  plans  to  look  at  this 
information.  In  fact,  because  we  have 
significantly  narrowed  the  definition  of 
assistance  (and  thereby  the  categories  of 
benefits  and  supports  on  which  State 
must  report  disaggregated  and  aggregate 
data),  we  have  decided  to  strengthen  the 
fiscal  reporting  requirements.  You  will 
find  a  discussion  of  these  changes  in 
part  265  and  the  specific  changes  in 
Appendix  D. 

We  are  not  saying  that  we  will 
automatically  change  the  definition  of 
assistance  or  take  other  action  if  we  find 
large  amoimts  of  resources  on 
"nonassistance."  In  fact,  commenters 
noted  some  valid  reasons  why  we  might 
expect  to  see  growth  in  the  amount  of 
"nonassistance"  as  wel&re  reform 
progresses.  For  example,  we  might  see 
increasing  investments  in  interventions 
and  prevention  strategies  (such  as  work 
supports,  case  management,  mentoring, 
and  job  retention  services).  Thus,  we 
would  not  presiune  that  growth  in 
"nonassistance"  was  inappropriate. 
However,  we  would  want  to  understand 
and  be  able  to  explain  the  reason  for  the 
growth. 

At  this  point,  we  are  not  going  to 
prejudge  State  actions  or  write  rules  that 
unduly  limit  State  flexibility  to  develop 
innovative  programs  that  can  effectively 
serve  their  needy  families.  However,  in 
light  of  our  responsibility  for  ensuring 
program  accountabiUty,  the  evolving 
and  increasingly  diverse  nature  of  State 
TANF  and  MOE  programs,  and  the 
flexibility  inherent  in  these  rules,  we 
believe  it  is  appropriate  to  gather 
information  and  monitor  what  is 
hap[>enlng. 

Section  260.32  What  Does  the  Tenn 
"WtW  Cash  Assistance"  Mean?  (New 
Section) 

This  is  a  new  section  in  the  final  rule. 
As  we  discussed  briefly  in  the  last 
section,  the  Department  of  Labor  has 
received  niunerous  questions  about  the 
definition  of  the  terms  "cash  assistance" 
and  "noncash  assistance"  because  if 
assistance  provided  under  WtW  is 
noncash,  it  does  not  count  against  the 
TANF  time  limit.  Therefore,  at  the 
request  of  the  Department  of  Labor,  we 
have  added  a  definition  of  "WtW  cash 
assistance"  in  this  new  §  260.32.  This 
definition  (in  conjunction  with  the 
regulation  at  §  264.1(b)(l)(iii))  clarifies 
the  circumstances  under  which  benefits 
received  by  a  &mlly  imder  WtW  count 
against  the  TANF  60-month  time  limit. 
By  statute  (section  408(a)(7)(G)  of  the 
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Act),  WtW  "noncash  assistance"  does 
not  count  for  this  purpose. 

In  defining  "WtW  cash  assistance" 
(i.e.,  what  does  count),  we  started  with 
the  presumption  that,  to  be  considered 
"WtW  cash  assistance,"  a  benefit  must 
fall  within  the  definition  of 
"assistance."  Thus,  services,  work 
supports,  and  nonrecurrent,  short-term 
benefits  that  are  excluded  from  the 
definition  of  assistance  at  §  260.31(b)  are 
not  "WtW  cash  assistance."  Also 
excluded  are  supportive  services  for 
nonworking  families.  Although  they  are 
assistance,  these  benefits  are  services 
designed  to  meet  specific  nonbasic 
needs  and  thus  are  not  like  cash. 

Then,  the  definition  clarifies  what 
types  of  "assistance"  under  WtW  would 
be  considered  "WtW  cash  assistance." 
First,  it  includes  assistance  designed  to 
met  a  family's  ongoing,  basic  needs. 
Second,  it  includes  such  benefits  as 
cash  assistance  to  the  family,  even  when 
provided  to  participants  in  community 
service  or  work  experience  (or  other 
work  activities)  and  conditioned  on 
work;  the  Conference  Report  (H.  Rept. 
105-217)  specifically  mentions  "wage 
subsidies"  as  an  example  of  WtW  "cash 
assistance."  Finally,  our  definition 
incorporates  both  cash  payments  and 
benefits  in  other  forms  that  can  be 
legally  converted  to  currency  (e.g., 
electronic  benefit  transfers  and  checks). 

This  definition  does  not  limit  the 
types  of  WtW  benefits  for  which 
families  that  have  received  60  months  of 
TANF  benefits  are  eligible.  Under 
§  264.1(a)(3),  State  and  local  agencies 
may  provide  cash  and  noncash  WtW 
assistance  and  other  benefits  to  such 
families  beyond  the  60-month  limit  on 
assistance. 

Section  260.33    When  Are 
Expenditures  on  State  or  Local  Tax 
Credits  Allowable  Expenditures  for 
TANF-Related  Purposes?  (New  Section) 

As  discussed  previously,  in  §  260.30, 
we  have  added  a  definition  of 
"expenditure"  that  helps  define  what 
would  be  a  qualified  expendituure  of 
Federal  TANF  funds  or  State  MOE 
funds.  Within  this  definition  of 
"expenditure,"  we  indicate  that 
refimdable  tax  credits  could  be  an 
expenditure.  The  purpose  of  this  section 
is  to  clarify  how  to  determine  the 
amoimt  of  allowable  expenditures  in 
this  situation.  More  specifically,  it  says 
that,  for  an  earned  income  tax  credit  or 
other  allowable  credit,  we  would  coimt 
as  an  expenditiire  only  the  State's  actual 
payment  to  the  family  for  that  portion 
of  the  credit  that  the  family  did  not  use 
to  offset  their  tax  liability. 

The  family  generally  aetermines  its 
income  tax  liability  by  following  a 


number  of  basic  steps.  First,  the  family 
determines  its  adjusted  gross  income 
(income  subject  to  a  State's  income  tax). 
Then  it  applies  any  allowable 
exemptions  and  deductions  to  reduce 
the  adjusted  gross  income.  The  net 
figure  is  the  total  amount  of  income  that 
is  subject  to  taxation.  The  taxable 
income  is  the  basis  for  determining  the 
amount  of  taxes  owed.  Then,  the  family 
applies  any  allowable  credits  to  reduce 
the  amoimt  of  taxes  that  it  owes. 

For  example,  a  wage  earner  qualifies 
for  a  $200  earned  income  tax  credit.  The 
family's  tax  liability  prior  to  the 
application  of  any  credits  is  $75.  When 
reconciling  at  the  end  of  the  income  tax 
year,  the  eUgible  family  uses  the  first 
$75  of  the  credit  to  reduce  its  State 
income  tax  liability  to  zero.  If  the  State 
elects  to  refund  any  part  of  the 
remaining  $125  in  ETTC,  then  the 
amount  that  it  actually  pays  out  to  the 
family  is  a  qualified  expenditure  and 
coimts  toward  the  State's  TANF  MOE. 
The  $125  represents  an  actual  outlay 
£rom  State  funds  to  provide  extra  money 
to  the  family.  In  this  regard,  the  State 
has  spent  its  own  funds  to  provide  a 
benefit  to  the  family  that  is  consistent 
with  a  purpose  of  TANF. 

For  emphasis,  this  section  also 
reiterates  that,  in  order  to  count  as  an 
expenditure  of  Federal  TANF  funds  or 
State  MOE  funds,  the  piupose  of  the  tax 
credit  program  must  be  reasonably 
calculated  to  accomplish  one  of  the  four 
purposes  of  the  TANF  program.  We 
recognize  that  tax  credits  might  be  an 
appropriate  and  highly  efficient  method 
for  getting  benefits  to  needy  femilies 
and  want  to  support  those  efforts.  In 
particular.  State  earned  income  tax 
credits  provide  valuable  supports  and 
incentives  for  low-income  working 
^milies,  and  we  do  not  want  to 
discourage  more  States  from 
establishing  these  policies.  At  the  same 
time,  we  want  to  be  sure  that  our 
policies  support  the  goals  of  TANF  and 
promote  continued  State  investments  in 
needy  families. 

Also,  because  tax  credits  represent  an 
area  of  significant  interest  to  States,  the 
Congress,  and  fiscal  authorities,  we  have 
added  new  lines  to  the  TANF  Financial 
Report  that  will  tell  us  how  many 
Federal  and  State  dollars  are  going  to 
refundable  earned  income  tax  credits  or 
other  refundable  State  and  local  credits. 

The  mere  fact  that  the  State  issues  a 
tax  refund  check  to  a  taxpayer  does  not 
necessarily  indicate  that  the  family  has 
received  a  refundable  tax  credit.  For 
example,  a  TANF-eligible  family  could 
receive  a  refund  check  simply  because 
the  aggregate  amount  vdthheld  from  its 
paychecks  exceeded  its  tax  liability. 


Such  a  refund  would  not  meet  the 
definition  of  a  refundable  ETTC. 

For  example,  assume  an  individual 
has  a  $75  Stdte  income  tax  liability  for 
a  year.  Yet,  through  withholding,  he  or 
she  paid  a  total  of  $150  in  State  income 
taxes  throughout  the  year.  After 
reconciliation  at  the  end  of  the  income 
tax  year,  the  amoimt  that  the  State  owes 
the  individual  due  to  tax  withholding  is 
not  considered  a  refundable  tax  credit. 
Nor  is  the  return  of  an  individual's 
overpayment  of  taxes  an  expenditure  of 
the  State. 

In  determining  the  amount  of  MOE 
that  may  be  claimed,  all  credits  would 
be  subtracted  from  the  amoimt  of  the  tax 
liability.  The  family's  tax  liability  is  the 
amoimt  owed  to  the  State  prior  to  any 
adjustments  for  credits  or  payments. 
Any  excess  credit  remaining  that  the 
State  refunds  to  the  family  may  count  as 
an  expenditure  if  the  program  for  tax 
credits  is  reasonably  calculated  to 
accomplish  a  purpose  of  the  TANF 
program. 

Taking  another  example,  suppose  the 
wage  earner,  who  has  paid  $150  through 
wi^iholding,  actually  qualifies  for  an 
earned  income  tax  credit  of  $200.  The 
$125  portion  of  the  credit  that  exceeds 
the  individual's  $75  State  income  tax 
liability  could  qualify  sis  an  expenditure 
if  the  State  pays  it  out  to  the  family.  The 
$150  withheld  is  irrelevant  to  the 
calculation  because  this  does  not 
represent  the  family's  actual  income  tax 
liability.  If  the  family  were  to  receive  a 
$275  refund,  $125  (the  balance 
remaining  of  the  EITC  after  the  tax 
liability  is  subtracted)  would  qualify  as 
an  expenditure. 

Tax  relief  measiues,  including 
nonrefundable  tax  credits,  as  well  as 
exemptions,  deductions,  and  tax  rate 
cuts,  that  serve  only  to  offset  a  femily's 
income  tax  liability  do  not  qualify  as 
expenditures. 

In  addition,  tax  credits  that  serve  to 
rebate  a  portion  of  another  State  or  local 
tax,  including  sales  tax  credits  and 
property  tax  credits,  are  not 
expenditures  under  the  definition  of 
expenditure  at  §  260.30.  This  definition 
is  consistent  with  longstanding  Federal 
policy  on  the  meaning  of  expenditure, 
as  reflected  in  the  single  definition  for 
outlays  and  expenditures  at  45  CFR 
92.3. 

Also,  if  a  State  administers  more  than 
one  tax  credit  program  allowable  for 
Federal  TANF  or  State  MOE  purposes, 
the  State  may  count  as  an  expenditure 
the  amount  by  which  the  combined 
value  of  the  allowable  credits  exceeds  a 
TANF-eligible  family's  State  income  tax 
liability  prior  to  application  of  all 
allowable  credits. 
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The  questions  about  State  tax  credits 
generally  arose  in  the  context  of  what  is 
a  "qualified  State  expenditure"  for  MOE 
piirposes.  In  particular,  the  issue 
principally  centered  on  whether  States 
might  count  the  portion  of  an  earned 
income  credit  attributable  to  revenue 
loss  toward  their  MOE.  To  properly 
address  this  issue,  it  is  important  to  note 
that,  in  addition  to  the  "eligible 
families"  requirement  discussed  at 
§  263.2,  the  statute  requires  two  key 
criteria  to  be  met  for  MOE  purposes. 
These  criteria  are:  (1)  the  State's  cost 
must  be  an  expenditure;  and  (2)  the 
expenditure  must  be  reasonably 
calculated  to  accomplish  a  purpose  of 
the  TANF  program.  The  second 
criterion  is  not  a  difficult  standard  to 
meet.  States  just  need  to  be  able  to 
demonstrate  that  the  specific  tax  benefit 
program  is  "reasonably  calculated"  to 
accomplish  a  purpose  of  the  TANF 
program.  Because  more  questions  were 
raised  as  to  what  is  an  expenditure,  this 
issue  required  more  extensive 
deliberation. 

To  consider  fully  the  argument  that 
the  entire  cost  of  an  earned  income 
credit  might  represent  an  expenditure, 
we  had  to  consider  this  issue  within  the 
broader  £ramework  of  the  full  range  of 
potential  tax  relief  measures.  Since  we 
published  the  NPRM,  we  have  received 
several  inquiries  regarding  whether  the 
cost  of  other  tax  relief  measures  were 
expenditures  for  MOE  piuposes. 

An  earned  income  credit  is  but  one 
example  of  a  tax  relief  measure.  Some 
States  also  have  other  credits  available 
to  residents.  These  include,  but  are  not 
limited  to,  property  tax  and  homestead 
credits,  child  and  dependent  care 
credits,  sales  tax  credits,  credits  for 
families  that  piuchase  a  car  seat,  and 
credits  for  individuals  with  significant 
medical  expenses.  Tax  relief  also  takes 
the  form  of  income  tax  deductions  and 
exemptions.  Some  States  also  oSar  tax 
credits  to  investors  and  businesses,  e.g., 
credits  that  help  or  promote 
employment  of  low-income  residents 
sudi  as  a  rent  reduction  program 
credits,  neighborhood  assistance  act 
credits,  an  enterprise  zone  act  credits, 
day-care  facility  investment  tax  credits, 
and  major  business  facility  job-tax 
credits. 

Few  of  these  activities  result  in 
refunds  in  excess  of  any  tax  liability 
(whether  it  be  income,  sales,  property 
tax  liability).  But.  all  of  these  activities 
cost  the  State  lost  tax  revenue. 
Therefore,  we  had  to  consider  whether 
lost  revenue  equals  an  expenditure. 
While  the  statute  under  409(a)(7)  uses 
the  term  "expenditures,"  it  does  not 
define  it.  However,  since  1988,  when 
the  Department  issued  its  common 


administrative  rule  at  45  CFR  92.3,  the 
term  expenditiires  has  been  defined  as 
outlays,  for  purposes  of  Federal  grant 
funds.  Because  Congress  did  not 
provide  another  definition  of 
expenditure  in  the  TAhJF  statute,  we 
have  presiuned  that  the  existing 
regulation  defining  expenditure  as  an 
outlay  is  applicable. 

To  outlay  is  to  expend,  spend,  lay  out, 
or  pay  out.  We  therefore  do  not  consider 
that  a  decrease  in  a  State's  revenue 
associated  with  a  tax  credit  program  or 
other  tax  relief  measure  meets  the 
common  rule  definition  of  an 
"expenditine."  Accordingly,  we 
conclude  that  tax  provisions  that  only 
serve  to  provide  a  family  with  relief 
firom  State  taxes  such  as  income  taxes, 
property  taxes,  or  sales  tax  represent  a 
loss  of  revenue  to  the  State,  but  not  an 
expenditvu«.  However,  the  portion  of  a 
tax  credit  that  exceeds  a  fainily's  income 
tax  liability  and  is  paid  to  the  family  is 
an  expenditiue.  That  expenditiuv  would 
count  toward  a  State's  TANF  MOE 
requirement  if  it  is  reasonably 
calculated  to  meet  a  purpose  of  the 
TANF  program. 

Arguably,  accepting  less  revenue 
(taxes)  fit)m  the  income  of  families  (or 
business),  provides  a  financial  benefit  to 
the  family  (or  business)  by  allowing 
them  to  retain  a  greater  share  of  their 
own  money.  As  such,  tax  relief  activities 
in  general  can  serve  to  complement 
welfare  reform  efforts.  However,  tax 
relief  measines  that  solely  provide  a 
family  (or  business)  with  relief  from 
various  State  taxes  are  not  expenditures. 

In  determining  that  the  common  rule 
Federal  definition  of  expenditines  was 
appropriate  to  use  in  the  TANF  context, 
we  also  examined  the  broader  policy 
impUcations.  Including  nonrefimdable 
credits  and  other  tax  relief  measines 
that  served  solely  to  reduce  tax  liability 
could  redirect  Federal  TANF  and  State 
MOE  expenditures  away  finm  the 
neediest  families  (who  get  no  direct 
benefit  firom  nonrefundable  credits)  and 
could  allow  States  to  claim  as  MOE  an 
extremely  wide  range  of  tax  cuts.  We  do 
not  think  this  result  would  be  consistent 
with  the  intent  of  TANF. 

At  §  263.2,  you  will  find  additional 
discussion  about  the  treatment  of  tax 
credits  and  other  tax  provisions. 

Section  260.35— What  Other  Federal 
Laws  Apply  to  TANF?  (New  Section) 

As  we  indicated  in  the  section  of  the 
preamble  entitled  "Recipient  and 
Worlq)lace  Protections,"  a  number  of 
commenters  expressed  concerns  about 
the  NPRM's  &ilure  to  support  the 
protections  available  to  "TANF  recipients 
under  Federal  noncQscrimination  and 
employment  laws.  We  added  this 


section  to  the  regulations  in  response  to 
those  conunents.  Please  see  the  earlier 
preamble  section  for  a  more  detailed 
discussion  of  the  commenters'  concerns 
and  our  response. 

Section  260.40— When  Are  These 
Provisions  in  Effect?  (§270.40  of  the 
NPRM) 

Backgroimd 

This  section  of  the  proposed  rules 
provides  the  general  time  frames  for  the 
effective  dates  of  the  TANF  provisions. 
As  we  noted  in  the  NPRM,  many  of  the 
penalty  and  funding  provisions  had 
statutorily  delayed  effective  dates.  For 
example,  most  penalties  would  not  be 
assessed  against  States  in  the  first  year 
of  the  program,  and  reductions  in  granta 
due  to  penalties  would  not  occur  before 
FY  1998  because  reductions  take  place 
in  the  year  following  the  failure.  We 
referred  readers  to  the  discussion  on  the 
individual  regulatory  sections  for 
additional  information. 

We  also  made  the  important  point 
that  we  did  not  intend  to  apply  the 
TANF  rules  retroactively  against  States. 
We  indicated  that,  with  respect  to  any 
actions  or  behavior  that  occiured  before 
final  rules,  we  would  judge  State  actions 
and  behavior  only  against  a  reasonable 
interpretation  of  the  statute. 

As  we  reviewed  the  comments,  we 
noted  a  discrepancy  between  this 
preamble  discussion  and  the  proposed 
regulatory  text.  The  preamble  indicated 
that  States  would  operate  und«  a 
"reasonable  interpretation  of  the 
statute"  until  issuance  of  final  rules;  the 
regulatory  text  said  that  the  "reasonable 
interpretation"  standard  would  apply 
imtil  the  "effective  date"  of  the  final 
rules.  As  you  will  see  in  the  regidatory 
text  at  §  260.40  of  this  final  rule,  the 
correct  policy  is  that  the  "reasonable 
interpretation"  standard  applies  to  all 
State  behavior  prior  to  October  1, 1999, 
the  effective  date  of  these  rules. 

Also,  in  the  proposed  rule,  at 
§  270.40(a),  we  incorporated  language 
explaining  when  the  statutory 
requirementa  went  into  efiiect  for  States 
implementing  their  TANF  programs. 
Because  States  all  implemented  their 
TANF  programs  by  Jidy  1. 1997,  as 
required  by  statute,  this  language  is 
obsolete,  and  we  deleted  it  firom  the 
final  rule. 

Conunenta  and  Responses 

We  received  several  comments  on  this 
section  of  the  rule.  Commenters'  greatest 
concern  was  the  effective  date  of  the 
proposed  rule. 

Qymment:  A  significant  number  of 
commenters  asked  that  we  delay  the 
effective  date  of  the  final  rule  to  allow 


17766  Federal  Register/Vol.  64,  No.  6g/Monday,  April  12,  199g/Rules  and  Regulations 


States  time  to  implement  all  the 
regulatory  provisions,  e.g.,  to  change 
their  adininistrative  rules,  conduct  staff 
training,  make  necessary  computer 
systems  modifications,  and  ensure  data 
validity.  Clearly,  the  major  area  of 
concern  was  the  States'  ability  to 
implement  new  rules  on  data  collection 
and  reporting.  We  received  three  dozen 
comments  that  specifically  asked  for  a 
phase-in  period  for  meeting  the 
reporting  requirements. 

A  number  of  commenters  did  not  offer 
a  specific  suggestion  as  to  how  long  this 
phase-in  period  should  be.  Among  the 
commenters  who  did  make  suggestions, 
the  suggested  period  of  time  ranged 
from  9  months  to  2  years.  The  most 
common  suggestion  was  12  months. 
Some  commenters  noted  that  States 
would  be  simultaneously  addressing 
Year  2000  compliance  problems  and 
would  need  added  time  for  that  reason. 

Response:  In  response  to  those 
comments,  we  have  decided  to  make  the 
effective  date  of  the  final  rule  the 
begiiming  of  the  next  fiscal  year.  Our 
initial  inclination  was  to  make  the  rule 
generally  effective  within  two  to  three 
months  of  publication,  but  to  lag  the 
data  reporting  requirements  an 
additional  six  months.  However,  we 
realized  that  we  could  not  successfully 
implement  some  of  the  general 
provisions  until  we  had  the  revised  data 
reporting  in  place.  For  example,  we 
could  not  adjust  a  State's  work 
participation  rates  based  on  the  new 
welfare  reform  waiver  provisions  before 
the  new  reporting  took  effect.  Also, 
many  of  the  significant  provisions  in 
this  rule  (including  the  caseload 
reduction  credit  and  the  administrative 
cost  caps)  would  be  difficult  to 
implement  part  way  into  a  fiscal  year. 

To  clarify  the  meaning  of  this 
effective  date,  States  will  continue 
program  and  fiscal  reporting  imder  the 
"emergency  reporting"  provisions  for 
assistance  provided,  and  expenditures 
made,  through  September  30, 1999.  The 
last  reports  under  this  old  system  will 
be  due  November  14, 1999.  States  will 
begin  reporting  under  these  rules  and 
the  forms  in  the  appendices  effective 
with  the  first  quarter  of  fiscal  year  2000. 
The  first  TANF  Data  and  Financial 
reports  imder  these  new  requirements 
will  be  due  February  14,  2000. 

The  timeframes  we  have  provide  in 
this  final  r\ile  are  fairly  rigoroxis.  Also, 
they  are  substantially  shorter  than  many 
States  requested.  However,  we  think 
that  States  have  sufficient  resources  to 
meet  these  deadlines,  and  they  will 
receive  our  continued  support  in  doing 
so.  Any  further  delays  could  undermine 
the  purposes  of  the  law. 


At  the  same  time,  we  recognize  that 
Y2K  compliance  and  these  new  TANF 
requirements  may  be  placing 
extraordinary,  simultaneous  demands 
on  State  staff  and  resources.  For  States 
that  commit  significant  resources  to 
achieve  Y2K  compliance  in  time,  we 
have  added  a  reasonable  cause  criterion 
at  §  262.5(b)(1).  This  new  provision  will 
provide  some  penalty  relief  to  States 
that  cannot  report  one  or  both  of  their 
first  two  quarters  of  TANF  data  on  time 
due  to  Y2K  compliance  activities.  You 
will  find  additional  discussion  of  that 
decision  at  §§  262.5,  265.5,  and  265.8. 

Comment:  Several  commenters 
expressed  support  for  our  decision  not 
to  apply  the  rules  retroactively.  A  few 
coDomenters  expressed  concerns  about 
the  "reasonable  interpretation"  standard 
we  intended  to  apply  prior  to  issuance 
of  rules  was  too  Strenuous.  One  said  we 
should  exempt  States  from  "all  but  the 
most  flagrant  program  infractions." 
Another  expressed  concerns  about  the 
level  of  Secretarial  discretion  in  such  a 
standard  and  the  lack  of  clear  criteria 
about  what  it  meant.  Another  asked  that 
we  accept  any  behavior  that  did  not 
"contradict  any  provision  of  the  law, 
coiirt  decisions  or  due  process." 

Response:  This  section  of  the  rule 
retains  our  proposal  to  judge  State 
actions  prior  to  the  effective  date  of 
these  rules  under  a  "reasonable 
interpretation  of  the  statute"  standard. 
We  understand  the  commenters'  interest 
in  clearer  criteria.  However,  the 
standard  in  the  rule  is  a  term  of  art  and 
does  in  fact  give  most  parties  a  very 
good  sense  of  where  one  would  draw 
the  line.  Also,  to  develop  very  specific 
criteria  at  this  point  would  in  fact 
amount  to  retroactive  rulemaking, 
which  we  promised  we  would  not  do. 

At  the  same  time,  we  want  to  assure 
States  that  we  recognize  that  this  statute 
is  complicated  and  do  not  intend  to 
penalize  anyone  who  has  exercised 
reasonable  discretion  and  judgment 
during  the  period  before  final  rules  take 
effect. 

For  example,  we  understand  that 
there  is  a  broad  range  of  views  about  the 
interpretation  of  section  415  on 
continuation  of  waiver  policies.  Thus, 
in  determining  whether  a  State  is  liable 
for  a  penalty  for  failing  work 
participation  rates  for  FY  1997, 1998,  or 
1999,  we  would  give  substantial 
deference  to  the  State's  proposal  for  rate 
adjustments  based  on  waiver  policies 
that  it  continued. 

Also,  we  point  out  that  States  have 
the  opportunity  to  dispute  any  penalty 
finding  through  the  administrative 
processes  available  at  part  262.  These 
processes  provide  a  vehicle  for 
addressing  and  resolving  any 


disagreements  about  whether  a  State 
was  operating  imder  a  "reasonable 
interpretation  of  the  statute." 

We  disagree  with  that  the  view  that 
the  standard  we  proposed  is  too 
strenuous.  We  do  not  necessarily  want 
to  provide  cover  to  States  that  pushed 
the  envelope  beyond  reasonable  bounds 
in  terms  of  interpreting  the  statute. 

Subpart  B — Domestic  Violence 

As  v^e  have  noted  earlier,  we  decided 
to  consolidate  the  regulatory  provisions 
on  domestic  violence  in  this  new 
subpart  to  part  260.  You  can  find  a 
discussion  of  these  provisions  and  the 
comments  received  on  the  proposed 
rule  in  the  earlier  section  of  the 
preamble  entiUed  "Treatment  of 
Domestic  Violence  Victims." 

Subpart  C — Waivers 

As  we  have  noted  earlier,  we  decided 
to  consolidate  the  regulatory  provisions 
on  section  1115  waivers  in  this  new 
subpart  to  part  260.  You  can  find  a 
discussion  of  these  waiver  provisions 
and  the  comments  received  on  the 
proposed  rule  in  the  earlier  section  of 
the  preamble  entitied  "Waivers." 

VI.  Part  261— Ensuring  That  Recipients 
Work 

Section  261.1— What  Does  This  Part 
Cover?  (§271.1  of  the  NPRM) 

This  section  identifies  the  scope  of 
part  261  as  the  mandatory  work 
requirements  of  TANF. 

We  did  not  receive  any  comments  that 
relate  solely  to  the  scope  of  this  part. 

Secpon  261.2— What  Definitions  Apply 
to  This  Part?  (§271.2  of  the  NPRM) 

This  section  cross-references  the 
general  definitions  for  the  TANF 
regulations  established  under  part  260. 
We  did  not  receive  any  comments  on 
this  section.  We  have  responded  to 
cross-cutting  comments  under  other 
sections  of  this  part. 

Subpart  A — What  Are  the  Provisions 
Addressing  Individual  Responsibility? 

During  our  extensive  consultations,  a 
number  of  groups  and  individuals  asked 
how  the  requirements  on  individuals 
relate  to  the  State  participation 
requirements  and  penalties.  To  help 
clarify  what  the  law  expects  of 
individuals  (as  opposed  to  the 
requirements  that  it  places  on  States), 
we  have  decided  to  outline  a  recipient's 
statutory  responsibilities  as  part  of  this 
regulation.  In  so  doing,  we  only 
paraphrase  the  statute,  without 
interpreting  these  provisions.  Inclusion 
of  these  provisions  in  the  regiilation 
does  not  indicate  our  intent  to  enforce 
these  statutory  provisions;  rather,  we 
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have  included  the  requirements  in  the 
regidation  for  informational  and 
contextual  reasons.  Nevertheless,  our 
expectation  is  that  States  will  comply 
with  these  requirements. 

Section  261.10— What  Work 
Requirements  Must  an  Individual  Meet? 
(§271.10  of  the  NPRM) 

PRWORA  promotes  self-sufficiency 
and  independence  by  expanding  work 
opportimities  for  welfare  recipients 
while  holding  individuals  to  a  high 
standard  of  personal  responsibility  for 
the  support  of  their  children.  The 
legislation  expands  the  concept  of 
mutual  responsibility,  introduced  imder 
the  Family  Support  Act  of  1988.  It 
espouses  the  view  that  income 
assistance  to  femilies  with  able-bodied 
adults  should  be  transitional  and 
conditioned  upon  their  efforts  to 
become  self-sufficient.  As  States  and 
communities  assume  new 
responsibilities  for  helping  adults  get 
work  and  earn  paychecks  quickly, 
parents  face  new,  tougher  work 
requirements. 

The  law  imposes  a  requirement  on 
each  parent  or  caretaker  to  work  (see 
section  402(a)(l)(A)(u)  of  the  Act).  That 
requirement  applies  when  the  State 
determines  the  individual  is  ready  to 
work,  or  after  he  or  she  has  received 
assistance  for  24  months,  whichever 
happens  first.  For  this  requirement,  the 
State  defines  the  work  activities  that 
meet  the  requirement. 

In  addition,  there  is  a  requirement 
that  each  parent  or  caretaker  participate 
in  community  service  employment  if  he 
or  she  has  received  assistance  for  two 
months  and  is  neither  engaged  in  work 
in  accordance  with  section  407(c)  of  the 
Act  nor  exempt  hum  work 
requirements.  The  State  must  establish 
minimum  hours  of  work  and  the  tasks 
involved.  A  State  may  opt  out  of  this 
provision  if  it  chooses.  A  State  may 
impose  other  work  requirements  on 
individuals,  but  there  is  no  further 
Federal  requirement  to  work. 

Readers  should  understand  that  these 
individual  reqiiirements  are  different 
from  the  work  requirements  described  at 
section  407  of  the  Act.  Section  407 
applies  a  requirement  on  each  State  to 
engage  a  certain  percentage  of  its  total 
caseload  and  a  certain  percentage  of  its 
two-parent  caseload  in  specified  work 
activities.  For  the  State  requirement,  the 
law  lists  what  activities  meet  the 
requirement.  A  State  could  choose  to 
use  this  statutory  list  for  the  work 
requirement  on  individuals  described 
above,  but  is  not  required  to  do  so. 
Subpart  B  below  explains  more  fully 
what  the  required  work  participation 
rates  are  for  States  and  how  we  calculate 


them.  Siibpart  C  explains  the  work 
activities  and  the  circumstances  imder 
which  an  individual  is  considered 
"engaged  in  work"  for  the  purpose  of 
those  rates. 

We  made  a  minor  change  to  the  text 
of  the  regulation  from  the  NPRM, 
removing  the  reference  to  the  date  that 
the  comm\inity  service  employment 
provision  took  effect,  since  that  date  has 
already  passed. 

In  addition  to  the  comments 
discussed  below,  we  received  several 
comments  in  support  of  the  language 
that  we  used  in  this  section. 

Comment:  A  few  commenters 
suggested  that  this  section  should 
reference  the  fact  that  these  work 
requirements  must  be  consistent  with 
the  provisions  of  section  407(e)(2)  of  the 
Act,  exempting  a  single  custodial  parent 
who  caimot  obtain  needed  child  care 
from  work. 

Response:  We  agree  that  the  work 
requirements  on  individuals  should 
more  clearly  refer  to  the  child  care 
exception  and  have  amended  §  261.10(a) 
and  (b)  accordingly. 

Comment:  One  commenter  urged  us 
to  specify  that  individuals  in  active 
military  service  or  participating  in  a 
National  Community  Services  Act 
program  be  considered  to  be  meeting  the 
individual  work  requirement. 

Response:  As  we  indicated  above,  it  is 
the  State's  prerogative  and 
responsibility  to  define  the  activities  it 
considers  to  meet  these  requirements; 
therefore,  we  have  not  modified  the 
regiUations  in  this  area. 

Comment:  One  commenter  expressed 
concern  that  States  will  classify 
recipients  prematurely  as  "job-ready" 
and  urged  us  to  ensure  that  States  assess 
the  needs  of  recipients  properly. 

Response:  The  statute  vests 
responsibility  for  determining  when  a 
recipient  is  "job-ready"  in  the  State.  It 
requires  each  State  to  assess  the  skills, 
prior  work  experience,  and 
employability  of  each  recipient  who  is 
either  18  years  of  age  or  who  has  not 
completed  high  school  (or  equivalent) 
and  is  not  attending  secondary  school 
(see  §261.11). 

We  agree  with  the  commenter  that  it 
is  important  for  States  to  assess 
individuals  adequately  before  requiring 
them  to  work  or  engage  in  any  activity; 
however,  as  we  indicated  above,  this 
section  of  the  regulation  is  intended  to 
paraphrase  the  statute  rather  than  to 
interpret  it.  We  have  included  these 
provisions  to  clarify  the  differing  work 
expectations  that  the  statute  imposes  on 
individuals  and  States. 


Section  261.11 — Which  Recipients  Must 
Have  an  Assessment  Under  TANF? 
(§271.11  of  the  NPRM) 

Each  State  must  make  an  initial 
assessment  of  the  skills,  prior  work 
experience,  and  employ^ility  of  each 
recipient  who  is  at  least  age  18  or  who 
has  not  completed  high  school  (or 
equivalent)  and  is  not  attending 
secondary  school. 

With  respect  to  the  timing  of 
assessments,  the  State  may  make  the 
assessment  within  30  days  of  the  date 
on  which  the  individual  is  determined 
to  be  eligible  for  assistance,  but  may  opt 
to  increase  this  period  to  as  much  as  90 
days. 

Several  commenters  expressed 
support  for  the  inclusion  of  this  section 
in  the  regulations. 

Comment:  One  commenter  urged  us 
to  define  what  an  appropriate 
assessment  is  to  ensure  that  the 
examination  of  each  recipient  is 
thorough  and  sensitive  to  barriers  that  a 
recipient  may  hesitate  to  identify,  such 
as  domestic  violence  or  substance 
dependence.  Another  suggested 
including  guidelines  or  standards  for 
assessments.  Others  urged  us  to  indicate 
how  we  would  address  a  State's 
noncompliance  with  this  provision  or  to 
include  a  penalty  related  to  this 
requirement. 

Response:  Because  we  have  included 
this  provision  in  the  regulations  for 
informational  purposes,  it  would  be 
inappropriate  to  define  its  terms  or 
include  standards.  We  expect  States  to 
comply  with  the  requirements  of  this 
subpart,  but  includhig  them  in  the 
regulations  does  not  indicate  our  intent 
to  create  regulatory  expectations  or  to 
enforce  these  statutory  provisions.  We 
do  not  have  the  authority  to  add  a 
penalty  related  to  this  reqmrement. 

Comment:  One  commenter  suggested 
that  we  do  not  have  authority  to  require 
assessment  of  recipients.  Others 
expressed  concern  about  which  clients 
must  be  assessed  and  urged  us  to 
interpret  the  requirement  to  apply  only 
to  certain  recipients,  such  as  those  who 
are  subject  to  work  requirements. 

Response:  Section  408(b)(1)  of  the  Act 
requires  the  State  to  assess  each 
recipient  who  is  at  least  age  18  or  who 
has  not  completed  high  school  (or 
equivalent)  and  is  not  attending 
secondary  school.  The  regulations 
reflect  this  language.  Because  we  have 
included  this  provision  for 
informational  purpose,  we  do  not  think 
it  is  appropriate  to  interpret  the  statute 
further  in  this  area. 

Conwfient:  One  commenter  thought 
that  the  regulations  lacked  clarity 
concerning  the  timing  of  assessments  for 
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TANF  recipients  who  had  been 
receiving  AFEXi;  compared  to  the  timing 
for  those  who  become  eligible  for 
assistance  after  the  State  began  its  TANF 
program.  Another  urged  us  to  allow 
States  more  time  for  conducting 
assessments. 

Response:  Because  the  statute 
specifies  the  timeframes  in  which  States 
may  comply  with  the  requirement  for  an 
assessment,  we  do  not  think  it  is 
appropriate  to  modify  those  timeframes. 
However,  we  agree  that  it  was  confusing 
to  describe  two  different  assessment 
periods  for  different  segments  of  a 
State's  caseload.  Since  all  States  should 
already  have  conducted  assessments  of 
any  recipients  that  they  converted  from 
AFDC  to  TANF,  we  have  included  only 
the  description  of  the  assessment  period 
for  new  TANF  cases  in  these 
regiilations. 

Section  261.12— What  Is  an  Individual 
Responsibility  Plan?  (§271.12  of  the 
NPRM) 

A  State  may  require  individuals  to 
adhere  to  the  provisions  of  an 
individual  responsibility  plan. 
Developed  in  consultation  with  the 
individual  on  the  basis  of  the  initial 
assessment  described  above,  the  plan 
should  set  forth  the  obligations  of  both 
the  individual  and  the  State.  It  shoidd 
include  an  employment  goal  for  the 
individual  and  a  plan  to  move  him  or 
her  into  private-sector  employment  as 
quickly  as  possible.  The  regidation 
includes  more  detailed  suggestions  for 
the  content  of  an  individual 
responsibility  plan. 

Comment:  Chie  commenter, 
acknowledging  the  ultimate  goal  of 
private-sector  employment,  thought  that 
the  individual  responsibility  plan 
shoidd  recognize  and  address  all 
barriers  to  employment,  such  as  mental 
health  or  literacy  problems.  Another 
commenter  suggested  that  the  State's 
responsibilities  to  the  individual  should 
be  more  explicit.  Another  commenter 
thought  that  paragraph  (d)  did  not 
acciirately  reflect  the  statute. 

Response:  We  agree  that  the  plan 
should  include  whatever  activities  the 
State,  in  consultation  with  the 
individual,  deems  appropriate  for 
overcoming  barriers  to  employment.  We 
reiterated  the  statute's  list  of  possible 
plan  obligations  in  paragraph  (b)  as 
examples,  not  as  an  exhaustive  list.  We 
think  that  paragraph  (d)  ensures  that  the 
plan  will  describe  the  State's  obligation 
to  the  individual.  States  have  the 
flexibility  to  draft  the  plan  as  explicitly 
as  they  find  appropriate.  We  also 
understand  the  commenter's  concern 
about  the  acctiracy  of  paragraph  (d)  and 
have  amended  it  to  reflect  the  statute's 


references  to  services  that  enable  an 
individual  to  obtain  and  keep 
employment  and  to  job  counseling. 

Comment:  Some  commenters  thought 
that  we  had  overstepped  our  authority 
by  including  anything  in  the  regulations 
about  individual  responsibility  plans  or 
that  our  langiiage  was  too  restrictive, 
preventing  States  from  including  plan 
requirements  that  do  not  relate  to  work. 
Others  commended  our  inclusion  of  this 
section. 

Response:  As  we  indicated  above,  we 
have  included  this  provision  for 
informational  and  contextual  purposes. 
In  doing  so,  we  paraphrased 
requirements  specified  in  the  statute. 
For  this  reason,  we  do  not  think  we 
have  overstepped  our  authority  or  that 
the  language  is  more  restrictive  than  the 
statute.  Moreover,  neither  the 
regulations  nor  the  statute  prohibits  a 
State  fit>m  including  in  the  individual 
responsibility  plan  other  requirements 
that  it  finds  appropriate  for  the 
individual. 

Section  261.1 3 — May  an  Individual  Be 
Penalized  for  Not  Following  an 
Individual  Responsibility  Plan? 
(§271.13  of  the  NPRM) 

If  the  individual  does  not  have  good 
cause,  he  or  she  may  be  penalized  for 
not  following  the  individual 
responsibility  plan  that  he  or  she 
signed.  The  State  has  the  flexibility  to 
establish  good  cause  criteria,  as  well  as 
to  determine  what  is  an  appropriate 
penalty  to  impose  on  the  family.  This 
penalty  is  in  addition  to  any  other 
penalties  that  the  individual  may  have 
incurred. 

We  received  comments  expressing 
support  for  the  inclusion  of  this  section 
in  the  regulations. 

Comment:  Several  commenters  urged 
us  to  ensure  that  the  good  cause 
exception  refierred  to  in  this  section 
protects  a  recipient  from  penalty  where 
the  individual  failed  to  follow  the 
individual  responsibility  plan  due  to  a 
violation  of  employment  laws,  such  as 
sexual  harassment  or  other  forms  of  job 
discrimination.  Another  suggested  we 
define  the  term  "good  cause"  to  give 
States  guidance  about  the  appropriate 
cinnmistances  for  imposing  a  penalty 
and  urged  a  broad  definition  to  cover 
the  many  barriers  to  employment  that 
welfare  recipients  face.  Another 
commenter  wanted  us  to  ensure  that 
victims  of  domestic  violence  are 
protected  fixim  penalty,  i.e.,  to  define 
good  cause  to  cover  these  individuals, 
regardless  of  whether  the  State  has 
adopted  the  Family  Violence  Option 
(FVO). 

Response:  We  do  not  believe  it  is 
necessary  to  define  "good  cause" 


exceptions.  States  have  substantial 
experience  in  this  area  based  on  prior 
law.  We  encourage  States  to  recognize 
the  special  needs  of  victims  of  domestic 
violence  elsewhere  in  the  preamble. 
Although  we  recognize  that  it  is 
optional  for  States,  we  promote 
adoption  of  the  FVO.  We  also  enco\irage 
States  to  coordinate  their  policies  on 
good  cause  determinations  to  provide 
consistent  protection  for  families. 

While  we  have  chosen  not  to  regulate 
"good  cause"  criteria,  in  order  to  protect 
individuals  fit>m  violations  of  other 
employment  laws,  we  have  included  a 
new  regulatory  section  at  §  260.35  to 
reference  employment  protections  that 
exist  under  other  Federal  laws.  These 
laws  apply  equally  to  welfare 
beneficiaries  and  other  workers. 

Comment:  One  commenter  thought 
the  regulations  should  explicitly  state 
that  a  State  may  define  "good  cause" 
differently  in  di£fierent  subdivisions. 

Response:  As  we  indicated  above. 
States  have  the  flexibility  to  define 
"good  cause"  as  they  deem  appropriate. 
Under  section  402(a)(l)(A)(i)  of  the  Act, 
they  also  have  the  flexibility  to 
implement  their  programs  differently  in 
different  parts  of  the  State.  Thus,  a  State 
could  vary  its  good  cause  criteria  from 
one  subdivision  to  another.  Since  the 
language  of  this  section  tracks  that  of 
the  statute,  we  do  not  think  it  necessary 
or  appropriate  to  amend  the  regulatory 
text  in  this  re^rd. 

Comment:  One  commoiter  urged  us 
to  ensure  that  the  individual 
responsibility  plan  includes  the 
individual's  right  to  challenge  the 
contents  of  the  plan. 

Response:  States  may  design 
individual  responsibility  plans  as  they 
determine  suitable.  Because  we  have 
included  this  provision  for 
informational  and  contextual  purposes, 
we  do  not  think  it  is  appropriate  for  us 
to  expand  upon  the  provisions  of  the 
statute,  which  we  have  tracked  closely 
in  this  section.  However,  section 
402(a)(l)(B)(iii)  of  the  Act  requires  the 
State  to  provide  opportunities  for 
recipients  who  have  been  adversely 
affected  to  be  heard  in  a  State 
administrative  or  appeal  process.  States 
should  consider  when  and  how  to 
accommodate  this  recipient  right  in  the 
development  and  implementation  of 
individual  responsibility  plans. 

Section  261.14— What  Is  the  Penalty  if 
an  Individual  Refuses  To  Engage  in 
Work?  (§271.14  of  the  NPRM) 

If  an  individual  refuses  to  engage  in 
work  in  accordance  with  section  407  of 
the  Act.  the  State  must  reduce  the 
amoimt  of  assistance  otherwise  payable 
to  the  family  pro  rata  (or  more,  at  State 
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option)  with  respect  to  any  period 
during  the  montii  in  which  the 
individual  refused,  subject  to  good 
cause  and  other  exceptions  determined 
by  the  State.  These  exceptions  include 
the  statutory  exception  for  single 
custodial  parents  of  children  under  the 
age  of  six  who  cannot  obtain  needed 
child  care,  which  is  included  in  the 
regulations  at  §  261.15.  The  State  also 
has  the  option  to  terminate  the  case. 

In  addition  to  the  child  care 
exception,  each  State  may  establish  its 
own  criteria  for  determining  when  not 
to  impose  a  penalty  on  an  individual, 
that  is,  when  an  individual  has  "good 
cause"  for  not  engaging  in  work.  States 
may  also  establish  other  rules  governing 
penalties  as  needed. 

Under  the  Family  Violence  Option,  a 
State  may  waive  work  requirements  in 
cases  where  compliance  would  make  it 
difficult  for  an  individual  to  escape 
domestic  violence  or  would  unfairly 
penalize  individuals  who  are  or  have 
been  victimized  by  such  violence  or 
individuals  who  are  at  risk  of  abuse. 
The  State  must  determine  that  the 
individual  receiving  the  program  waiver 
has  good  cause  for  failing  to  engage  in 
work. 

The  final  regulations  include  a  cross- 
reference  to  the  State  penalty  for  failiue 
to  impose  sanctions  in  accordance  with 
section  407(e)  of  the  Act  (at  §  261.54). 
We  added  this  reference  for  the 
convenience  of  the  reader;  it  does  not 
represent  an  additional  requirement. 

Comment:  We  received  many 
comments  urging  us  to  change  the 
language  of  the  regulations  concerning 
the  pro  rata  reduction  of  a  recipient's 
assistance.  The  commenters  thought 
that  the  way  in  which  we  paraphrased 
the  statute  altered  its  meaning  and 
excluded  certain  types  of  pro  rata 
reductions.  Most  urged  us  to  clarify  that 
a  State  can  make  a  pro  rata  reduction 
based  on  any  reasonable  method;  some 
asked  us  to  indicate  that  a  pro  rata 
reduction  is  based  on  the  head-of- 
household's  share  of  assistance  or  on 
the  share  of  those  refusing  to  work.  A 
few  commenters  also  noted  that  States 
should  have  the  flexibility  to  define  the 
timeframe  for  applying  a  pro  rata 
reduction.  Several  commenters 
suggested  that  the  NPRM 
inappropriately  restricted  a  State's 
ability  to  impose  a  greater  penalty. 

Response:  We  recognize  that  the 
language  we  used  in  the  NPRM  may 
have  caused  confusion  concerning  the 
meaning  of  a  pro  rata  reduction,  and  we 
have  modified  the  regulations  to  reflect 
the  statutory  language  more  closely.  It 
was  not  our  intention  to  prescribe  one 
method  of  proration  or  to  proscribe 
other  legitimate  methods;  a  State  may 


make  a  pro  rata  reduction  based  on  any 
reasonable  method.  With  respect  to 
imposing  a  greater  penalty,  we  think 
that  the  NPRM's  regulatory  text  and 
preamble  were  very  clear  that  a  State 
could  impose  a  penalty  greater  than  a 
pro  rata  reduction,  up  to  and  including 
terminating  the  case,  and  thus  have  not 
substantially  altered  the  regulations  in 
that  regard. 

Comment:  One  commenter,  concerned 
about  the  biu-den  on  caseworkers  of 
tracking  an  individual's  participation, 
urged  us  to  establish  specific,  fixed 
penalties  on  an  individual  for  certain 
periods  of  time  for  refusal  to  work.  The 
commenter  gave  an  example  of  reducing 
the  grant  by  the  individual's  share  for 
the  first  month  of  refusal  and  gradually 
increasing  it. 

Response:  As  we  indicated  above,  a 
State  may  establish  any  method  of  pro 
rata  reduction  that  it  chooses  that 
comports  with  section  407(e)  of  the  Act. 
Since  we  do  not  intend  to  dictate  one 
proration  method  over  another,  it  would 
not  be  appropriate  to  adopt  the  penalty 
scheme  that  the  commenter  suggests. 

Comment:  Several  commenters 
expressed  the  same  concern  in  this 
section  that  they  did  in  §  261.13 
regarding  the  applicability  of 
emplo)mient  protections  to  welfare 
recipients.  They  urged  us  to  ensxne  that 
good  cause  exceptions  in  this  section 
protect  recipients  from  penalty  where 
the  individual  refused  to  work  due  to  a 
violation  of  employment  laws,  such  as 
sexual  harassment  or  other  forms  of  job 
discrimination.  Others  urged  us  to 
provide  guidance  about  appropriate 
good  cause  exceptions. 

Response:  States  have  the  flexibility 
to  define  "good  cause"  as  they  deem 
appropriate.  Because  of  the  States' 
extensive  experience  in  this  area,  we 
think  it  is  not  necessary  to  provide 
specific  guidance  regarding  what  good 
cause  exceptions  a  State  should 
acknowledge.  However,  we  have 
included  a  new  regulatory  section  at 
§  260.35  to  reference  employment 
protections  under  other  laws  that  apply 
to  working  welfare  recipients.  We 
certainly  agree  that  welfare  recipients 
should  not  have  to  choose  between 
unsafe  or  discriminatory  working 
conditions  and  losing  benefits, 
especially  where  there  are  protections 
imder  Federal  law. 

Comment:  A  commenter  urged  us  to 
exempt  frtim  the  work  requirements  any 
foster  parents  with  birth  children  in  the 
home. 

Response:  The  statute  does  not 
provide  for  an  exemption  from  the  work 
requirements  for  sudi  individuals; 
however,  States  may  define  "good 
cause"  as  they  find  appropriate.  Since 


the  statute  specifically  gives  States  the 
authority  to  establish  good  cause  and 
other  exceptions,  we  do  not  intend  to 
dictate  specific  good  cause  criteria, 
other  than  the  child  care  exception 
provided  for  at  section  407(e)(2). 

Section  261.15 — Can  a  Family  Be 
Penalized  if  a  Parent  Refuses  To  Work 
Because  He  or  She  Cannot  Find  Child 
Care?  (§271.15  of  the  NPRM) 

A  State  may  not  reduce  or  terminate 
assistance  to  a  single  custodial  parent 
caring  for  a  child  under  age  six  for 
refusing  to  engage  in  required  work,  if 
the  parent  demonstrates  an  inability  (as 
determined  by  the  State)  to  obtain 
needed  child  care.  This  exception 
applies  to  penalties  the  State  imposes 
for  refusal  to  engage  in  work  in 
accordance  with  either  section  407  or 
section  402(a){l)(A)(ii)  of  the  Act.  The 
parent's  demonstrated  inabiUty  must  be 
for  one  of  the  following  reasons: 

•  Appropriate  child  care  within  a 
reasonable  distance  from  the 
individual's  home  or  work  site  is 
unavailable; 

•  Informal  child  care  by  a  relative  or 
under  other  arrangements  is  unavailable 
or  unsuitable;  or 

•  Appropriate  and  affordable  formal 
child  care  arrangements  are  unavailable. 

This  penalty  exception  underscores 
the  pivotal  role  of  child  care  in 
supporting  work  and  also  recognizes 
that  the  lack  of  appropriate,  afibrdable 
child  care  can  create  imacceptable 
hardships  for  children  and  families. 

We  have  substantially  modified  this 
section  of  the  regulations,  in  part  by 
moving  much  of  what  constituted 
§  271.15  under  the  NPRM  to  a  new 
section,  §  261.56.  This  new  section 
specifies  the  State's  responsibilities  in 
carrying  out  the  penalty  exception, 
while  §  261.15  describes  the  impact  of 
the  provision  on  the  individual.  We 
have  also  moved  the  State  penalty 
provision  associated  with  this  child  care 
exception  (formerly  §  274.20)  to  a  newly 
created  §  261.57.  Our  intent  in  making 
these  changes  is  to  preserve  the 
informational  and  contextual  nature  of 
subpart  A  of  part  261  and  to  make  the 
State's  responsibilities  and  the  possible 
penalty  associated  with  them  easier  to 
follow.  In  this  section  of  the  rule,  we 
have  added  cross-references  to  these 
two  new  sections  for  clarity. 

Readers  can  find  all  comments 
associated  with  this  exemption  in  the 
preamble  discussion  for  §  261.56. 

Section  261.16 — Does  the  Imposition  of 
a  Penalty  Affect  an  Individual's  Woiic 
Requirement?  (§271.16  of  the  NPRM) 

Section  408(c)  of  the  Act,  as  amended 
by  section  5001(h)  of  Pub.  L.  105-33. 
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clarifies  that  penalties  against  recipients 
under  TANF  "shall  not  be  construed  to 
be  a  reduction  in  any  wage  paid  to  the 
individual."  In  the  NPRM,  we  indicated 
that  imposing  such  a  penalty  does  not 
require  the  State  to  reduce  the  number 
of  hours  of  work  required,  as  it  would 
otherwise  do  if  the  individual's  wages 
decreased,  due  to  the  provisions  of  the 
Fair  Labor  Standards  Act. 

In  the  final  rule,  we  have  modified 
this  section  of  the  regulations  to  reflect 
the  statutory  language  more  precisely. 
This  change  does  not  signify  any  shift 
in  oiu-  interpretation  of  the  provision: 
we  continue  to  believe  that  Congress 
intended  to  permit  a  State  to  sanction  an 
individual  who  is  subject  to  the  Fair 
Labor  Standards  Act  (FLSA)  without 
also  being  forced  to  reduce  the 
individual's  required  hours  of  work. 
FLSA  requirements,  including  the 
Federal  minimum  wage,  apply  to  any 
welfare  recipients  that  meet  the  broad 
definition  of  "employees"  under  that 
law,  which  includes  participants  in 
many  work  activities.  By  indicating  that 
a  penalty  does  not  reduce  the 
individual's  wages,  the  State  does  not 
need  to  recalculate  hours  of  work 
subject  to  FLSA.  A  State  is,  of  course, 
free  to  decide  to  reduce  the  work  hours 
of  a  sanctioned  individual  or  to  reassign 
the  individual  to  activities  that  are  not 
subject  to  FLSA. 

In  addition  to  the  comments 
described  below,  we  received  several 
comments  expressing  support  for  the 
inclusion  of  this  provision  in  the 
regidations.  Others  indicated  that  some 
readers  were  confused  by  the  intent  of 
this  section;  we  hope  the  explanation 
above  and  the  change  in  the  regulatory 
text  have  reduced  this  confusion. 

Continent:  Some  commenters  urged  us 
to  delete  the  last  clause  in  §  271.16  of 
the  NPRM,  which  indicated  that  a 
penalty  would  not  result  in  a  reduction 
in  the  nimiber  of  hours  of  required 
work.  Others  asked  us  to  substitute  the 
word  "participation"  for  the  word 
"work"  in  that  clause. 

Response:  We  have  removed  the  last 
clause  from  the  regulation  because  we 
did  not  want  to  preclude  a  State  from 
reducing  an  individual's  hours  of  work. 

Comment:  Some  commenters  thought 
this  provision  would  act  as  an  incentive 
for  States  to  penalize  recipients  to  avoid 
the  minimum  wage  requirements  and 
urged  us  to  monitor  sanctions  under  this 
provision  by  collecting  data  on  State 
sanctions.  Another  commenter  inquired 
whether  this  provision  applied  where 
the  penalty  is  disqualification  of  the 
individual  from  the  program,  such  as  for 
an  intentional  program  violation. 

Response:  The  commenters  seem  to  be 
suggesting  that  a  State  would  have  an 


incentive  to  penalize  a  recipient  because 
this  provision  prevents  the  State  from 
considering  the  penalty  to  be  a 
reduction  in  wages  and  therefore  it 
could  engage  the  recipient  in  hours  of 
work  for  which  he  or  she  is  not 
compensated.  We  do  not  agree.  An 
individual's  hours  of  work  are 
established  in  accordance  with  the 
FLSA  based  on  the  benefits  the  family 
receives,  long  before  and  independent  of 
the  sanctioning  process.  The  State  may 
only  impose  a  work  sanction  for  failure 
to  engage  in  required  work.  If  an 
individual  thinks  that  the  State  has 
penalized  him  or  her  inappropriately, 
he  or  she  has  recourse  to  appeal  the 
sanction  decision;  section 
402(a)(l)(B)(iii)  of  the  Act  requires  the 
State  to  provide  opportunities  for 
recipients  who  have  been  adversely 
affected  to  be  heard  in  a  State 
administrative  or  appeal  process. 

With  respect  to  monitoring  sanctions 
and  application  of  this  provision, 
readers  should  imderstand  that  no 
individual  is  sanctioned  "under  this 
provision";  rather,  this  provision 
applies  to  any  recipient  who  is 
sanctioned.  'Thus,  no  sanctioned 
recipient  is  considered  to  have  had  a 
reduction  in  wages  as  a  result  of  the 
penalty. 

Readers  should  also  note  that  we  have 
improved  the  information  we  are 
collecting  about  sanctions  and  should 
refer  to  Appendix  A  for  further 
discussion  of  these  data  requirements. 

Comment:  Some  commenters  urged  us 
to  clarify  that  a  penalty  against  a  family 
is  not  a  reduction  in  assistance  or  other 
payments.  They  thought  the  phrase 
"reduction  in  any  wage  paid  to  the 
individual"  raised  doubt  about  this 
point.  One  commenter  specified  that 
States  should  be  relieved  of  FLSA 
liability  regardless  of  whether  the 
individual  is  in  a  wage  or  nonwage 
work  assignment. 

Response:  We  think  the  language  of 
the  provision  is  clear  and  does  not  need 
further  interpretation.  As  we  indicated 
above,  the  FLSA  requirements  apply  to 
any  welfare  beneficiaries  that  meet  the 
broad  definition  of  "employees"  under 
that  law;  thus,  the  term  "wage"  is  the 
appropriate  one  to  use. 

Comment:  One  commenter  thought 
we  should  specifically  state  that  the 
FLSA  does  not  apply  where  the  State 
has  sanctioned  an  individual,  so  as  to 
protect  a  State  bom  reducing  an 
individual's  hours  out  of  fear  of 
violating  the  FLSA  to  the  point  where 
he  or  she  would  no  longer  count  toward 
the  participation  rate.  As  an  alternative, 
the  commenter  suggested  that  we  deem 
an  individual's  hoiurs  of  work,  as 
determined  by  the  FLSA,  as 


automatically  meeting  the  work 
requirement  or  give  States  broader 
authority  to  include  the  value  of  other 
benefits  when  calculating  an 
individual's  work  obligation. 

Response:  Because  the  FLSA  includes 
other  provisions  not  affected  by  this 
provision,  it  would  not  be  accurate  to 
state  that  the  FLSA  does  not  apply.  We 
think  the  regulatory  language  explains 
the  interaction  of  the  FLSA  and  this 
provision  adequately.  Regarding  the 
commenter's  suggested  alternative,  the 
statute  is  very  clear  about  the  niunber  of 
hours  an  individual  must  be  engaged  in 
work  to  count  toward  the  participation 
rate  (see  subpart  B).  Regarding  the 
conmient  suggesting  broad  authority  for 
a  State  to  include  other  benefits  in 
calculating  an  individual's  work 
obligation,  this  matter  is  governed  by 
the  FLSA  and  thus  is  outside  the  scope 
of  these  regulations. 

Comment:  One  commenter  urged  us 
to  clarify  that,  although  a  sanction 
would  not  result  in  a  reduction  in  the 
number  of  required  hours  of  work,  it 
might  residt  in  a  reduction  in  certain 
activities,  in  order  to  comply  with 
Federal,  State  and  local  labor  laws. 

Response:  As  we  have  indicated,  this 
provision  is  intended  to  avoid  forcing  a 
State  to  reduce  the  hours  an  individual 
must  work  because  his  or  her  benefits 
decreased  as  a  result  of  a  penalty 
imposed  under  TANF,  as  it  woiild 
otherwise  have  to  do  in  accordance  with 
Federal  labor  law.  If  the  State  chooses 
to  reduce  the  individual's  hoiu:s  of 
work,  or  to  shift  the  individual  to  other 
appropriate  activities,  it  has  the 
flexibility  to  do  so.  If  there  are  State  or 
local  labor  laws  that  restrict  the  State's 
actions  in  this  area,  it  is  the  State's 
responsibility  to  adhere  to  applicable 
laws. 

Subpart  B — What  Are  the  Provisions 
Addressing  State  Accountability? 

Section  261 .20— How  Will  We  Hold  a 
State  Accountable  for  Achieving  the 
Work  Objectives  of  TANF?  (§  271 .20  of 
the  NPRM) 

Work  is  the  cornerstone  of  welfare 
reform.  Research  has  demonstrated  that 
early  coimection  to  the  labor  force  helps 
welfare  recipients  make  important  steps 
toward  self-sufficiency.  The  rigorous 
work  participation  requirements 
embodied  in  the  legislation  provide 
strong  incentives  to  States  to 
concentrate  their  resources  in  this 
crucial  area. 

This  summary  section  makes  the 
legislation's  focus  on  work  and  the 
requirements  for  work  clear,  while  other 
sections  address  each  of  these  areas  in 
more  detail. 
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This  section  describes  what  a  State 
must  do  to  meet  the  overall  and  two- 
parent  work  participation  rates.  It 
explains  that  a  State  must  submit  data 
to  allow  us  to  measiue  each  State's 
success  with  the  work  participation 
rates.  It  notes  that  a  State  meeting  the 
miniTniim  rates  will  have  a  reduced 
MOE  requirement,  while  a  State  failing 
to  meet  diem  risks  a  financial  penalty. 

We  received  only  one  comment 
relating  to  this  section  alone. 

Comment:  Regarding  the  reference  to 
data  that  a  State  must  submit  for  us  to 
calculate  the  participation  rates,  the 
commenter  contended  that  the  process 
for  calculating  the  participation  rates  is 
too  complicated.  As  an  alternative  the 
commenter  suggested  that  a  State 
should  calcidate  its  own  participation 
rate,  which  we  should  then  review. 

Response:  Section  411(a)  of  the  Act 
requires  States  to  report  to  us  various 
data  necessary  to  calculate  the 
participation  rates.  Therefore,  we  think 
that  it  is  clear  that  Congress  intended  us 
to  make  the  calculations  of  the 
participation  rates  and  gives  us  the 
authority  to  specify  the  data  elements 
we  need.  As  we  have  done  prior  to  the 
publication  of  final  regulations,  we  will 
continue  to  work  in  partnership  with 
States  to  ensure  that  data  are  accurate 
and  conecdy  portray  their  participation 
rates. 

Section  261.21— What  Overall  Work 
Rate  Must  a  State  Meet?  (§  271  Jlofthe 
NPRM) 

Section  407(a)  of  the  Act  establishes 
two  mininnim  participation  rates  that  a 
State  must  meet  banning  with  FY 
1997. 

The  first,  the  overall  vioik  rate,  is  the 
pocentage  of  all  fiunilies  receiving 
assistance  who  must  participate  in  vrotk 
activities  by  fiscal  year.  This  section 
lists  the  statutory  overall  participation 
rate  that  ^plies  to  each  fiscal  year. 

The  second  is  the  work  rate  for  two- 
parent  families,  vdiich  we  address  at 
§§261.23  and  261.24. 

We  received  no  comments  concerning 
this  section. 

Section  261.22— How  Will  We 
Determine  a  State's  Overall  Work  Rate? 
(§  271 .22  of  the  NPRM) 

This  section  of  the  regulation  restates 
in  dear  terms  the  participation  rate 
calculation  specified  in  the  statute.  In 
particidar,  without  changing  its 
meaning,  we  have  phrased  the 
denominator  in  a  vny  that  we  think  is 
easin  to  xmderstand  than  the  statutory 
language. 

^We  received  many  requests  for 
guidance  concerning  how,  for  purposes 
of  the  partidpation  rates,  we  treat  a 


family  that  the  State  exempts  from  work 
requirements. 

A  State  has  the  flexibility  to  establish 
any  exemptions  it  chooses;  however, 
with  two  exceptions  (discussed  below), 
the  legislation  offers  no  room  to  remove 
categories  of  redpients  bom  the 
denominator,  as  prim  law  did. 
PRWORA  embodies  the  views  that:  (1) 
Work  is  the  best  way  to  achieve 
independence;  and  (2)  each  individual 
should  partidpate  to  his  or  her  greatest 
ability.  As  waiver  projects  have 
demonstrated,  innovative  State 
programs  can  often  find  meaningful 
ways  for  nearly  every  recipient  to 
partidpate  in  work-related  activities. 
Therefore,  the  statute  and  the  regulation 
require  nearly  all  families  to  be 
included  in  the  calculation  of  the 
partidpation  rates. 

The  two  exceptions  to  this 
requirement  are  certain  families  that  are 
subjed  to  a  penalty  and,  at  State  option, 
families  in  which  a  single  custodial 
parent  is  caring  for  a  child  under  12 
months  of  age.  When  directed  by  the 
State's  reported  data  to  do  so,  we  will 
disregard  bom  the  calculation  for  a 
month — that  is,  not  include  in  either  the 
nimmator  or  the  denominator — 
families:  (1)  Receiving  assistance  that 
are  subject  to  a  penalty  for  refusing  to 
engage  in  woric  required  in  accordance 
with  section  407  of  the  Act,  but  that 
have  not  been  sul^ect  to  a  penalty  for 
more  than  three  of  die  last  12  months; 
and  (2)  in  which  a  single  custodial 
parent  is  caring  for  a  ould  under  one 
year  of  age.  The  latter  exception  is 
limited  1^  statute  to  a  maximum  of  12 
months  for  any  parent  Although  the 
first  exception  is  not  a  State  option 
undn  the  statute,  a  State  may  choose  to 
include  a  sanctioned  family  in  the  rate 
even  though  it  has  be«i  subject  to  a 
penalty  for  three  or  fewer  months  in  the 
fast  12  because  the  family  is 
nevertheless  woridng  enough  hours  to 
coimt  toward  the  partidpation  rate.  In 
sudi  a  situation,  we  would  indude  the 
family  in  both  the  numerator  and 
denominator  of  the  calculation. 

The  policy  described  above  with 
resped  to  families  subjed  to  a  penalty 
is  slig^dy  difEarKit  from  that  of  the 
NPRM.  We  are  removing  "excepted" 
families  from  the  entire  calculation, 
rathw  than  just  the  denominate.  We 
..have  made  this  change  after 
reexamining  Ckmgressional  intrat  We 
think  it  unlikely  that  vray  many 
individuals  would  have  been  subjed  to 
a  sanction  while  still  woridng  suffident 
hours  to  cotmt  in  the  numerator,  but  we 
believe  it  would  not  be  consistent  with 
Congressional  intent  to  permit  indusion 
in  the  niunerator  but  not  in  the 
denominate.  By  creating  the  exception 


to  indusion  in  the  denominator. 
Congress  intended  to  avoid  penalizing  a 
State  when  it  tries  to  get  a 
nonpartidpating  individual  to 
participate.  However,  Congress  did  not 
intend  to  create  an  advantage  for  such 
a  State  by  allowing  "excepted" 
individuals  to  be  induded  in  the 
numerator  when  they  were  not  in  the 
denominator.  Therefore,  if  a  State 
wishes  to  count  a  femily  in  the 
numerator,  that  femily  must  also  qipear 
in  the  denominator. 

The  regulation  makes  dear  that  a 
State  may  coimt  as  a  month  of 
partidpation  any  partial  months  of 
assistance,  if,  in  each  full  week  of 
assistance  in  that  month,  an  adult  in  the 
family  is  engaged  in  work  for  the 
minimum  weekly  average  number  of 
hours.  These  famifies  are  already 
induded  in  the  denominator  since  they 
are  redpients  of  assistance  in  that 
month. 

This  provision  ensures  that  a  State 
receives  credit  fat  its  efforts  in  the  first 
and  last  months  that  a  family  receives 
assistance.  Without  it,  a  State  would 
have  an  inadvertent  incentive  to  start 
and  end  assistance  as  close  as  possible 
to  the  beginning  of  the  month,  rather 
than  as  families  need  it.  We  think  that 
measuring  work  in  full  weeks  of 
assistance  during  a  partial  month  is 
consistent  with  the  spirit  of  PRWORA 
We  have  established  the  same  policy  for 
partial  months  of  assistance  under  the 
two-parent  rate  at  §  261.24. 

In  the  preamble  to  the  proposed 
regulation  for  this  section,  we  induded 
a  significant  discussion  about  the 
relationship  among  waivers  granted 
imder  the  Family  Violence  Option 
(FVO),  work  partidpation  rates,  and  a 
State's  access  to  penalty  forgiveness 
under  "reasonable  cause."  We 
recognized  that  th«e  wne 
circumstances  undm  which  a  State 
should  and  woidd  temporarily  wraive 
work  requirements  for  domestic 
violence  victims.  Two  questions  we 
considOTed  were:  (1)  How  such  waivers 
would  afiied  the  calculatiim  of  the 
partidpation  rates;  and  (2)  how  they 
would  affect  a  State's  penalty  liability. 

As  we  discussed  earlier  in  the 
preamble,  instead  of  changing  the  basic 
calculation  of  the  work  partidpation 
rates,  we  chose  to  address  this  situation 
through  our  penalty  liability 
determinations.  We  chose  this  targeted 
approach  so  as  not  to  provide  blanket 
exemptions  for  those  who  have  ever 
siifiiered  domestic  violence,  but  instead 
to  provide  appropriate  protections  and 
supports  for  "TANF  redpients  who  need 
them. 

Because  of  the  nature  of  the 
comments  we  received  on  the  domestic 
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violence  provisions  in  the  proposed 
rule,  we  decided  to  consolidate  the 
discussion  of  those  comments  in  the 
preamble  and  to  consolidate  the 
regulatory  provisions  in  a  new  subpart 
B  of  part  260.  You  can  find  the 
consolidated  preamble  discussion  in  the 
earlier  section  entitled  "Treatment  of 
Domestic  Violence  Victims." 

As  the  result  of  the  comments  and  the 
changes  we  made  to  part  260  of  the  rule, 
we  have  also  revised  the  language  that 
was  proposed  at  §  271.52(b)(1).  Under 
the  revised  language,  we  no  longer 
define  the  criteria  for  "reasonable 
cause"  related  to  federally  recognized 
domestic  violence  waivers  in  this 
section,  but  cross-reference  the 
regulatory  provisions  in  part  260.  Also, 
we  have  added  language  to  §  261.52 
indicating  we  would  take  waivers  of 
work  requirements  granted  imder 
subpart  B  of  part  260  into  account  in 
deciding  if  a  State  is  eligible  for  a 
penalty  reduction  based  on  the  degree  of 
its  noncompliance.  Please  see  §  261.52 
for  further  discussion  of  these  issues. 

We  received  many  comments 
concerning  our  proposal  to  redefine 
"family"  to  include  in  the  participation 
rate  any  families  the  State  has  excluded 
(based  on  defining  a  femily  as  "child- 
only")  for  the  purpose  of  avoiding  a 
penialty.  We  have  removed  this 
provision  from  this  section,  as  weU  as 
from  §  261.24  describing  the  two-parent 
participation  rate.  Please  refer  to  Uie 
earlier  preamble  discussion  in  the 
section  entitled  "Child-Only  Cases"  for 
furthOT  discussion  of  this  decision  and 
the  comments  that  relate  to  it. 

Ckmunent:  One  commenter  thought 
that  the  overall  participation  rate  as  we 
described  it  in  this  section  could  be 
interpreted  as  either  having  a  State 
average  the  12  monthly  rates  or 
calculate  a  weighted  average,  taking 
caseload  size  into  account. 

Response:  The  statute  does  not 
provide  for  a  weighted  average  in 
calculating  the  participation  rates; 
rather,  it  specifically  states  that  the 
annual  rate  is  the  average  of  the  State's 
monthly  rates  for  the  fiscal  year. 
Moreover,  readers  should  understand 
that  States  are  not  responsible  for 
calculating  the  participation  rates.  We 
calculate  die  rates  based  on  the  data  that 
States  report  to  us.  For  further 
discussion  of  the  required  data  and 
reporting  provisions,  please  refer  to  part 
265  of  this  chapter. 

Comment:  Several  commenters 
siiggested  that  we  exclude  certain 
groups  of  individuals  from  the 
participation  rate,  in  addition  to  those 
specified  in  the  regulations.  In 
particular,  various  commenters  urged  us 
to  remove  from  the  rate  calculation: 


women  in  the  third  trimester  of  a 
pregnancy;  cases  that  include  a  child 
and  a  grandparent  who  is  over  60  years 
of  age;  families  not  receiving  cash 
assistance;  individuals  working  for 
employers  that  engage  in  discriminatory 
conduct;  cases  engaged  in  federally 
mandated  administrative  reviews  prior 
to  a  sanction;  and  individuals  who  have 
received  assistance  for  fewer  than  60 
days  and  therefore  are  not  required  to 
participate.  Another  commenter  agreed 
with  our  statement  that  States  should 
establish  whatever  exemptions  they 
choose,  but  thou^t  those  State- 
exempted  individuals  should  be 
removed  from  the  rate  calculation. 

Response:  As  we  indicated  in  the 
NPRM  and  the  above  discussion,  we 
believe  the  statute  is  very  clear 
regarding  the  calcidation  of  the 
participation  rates  and  does  not  give  us 
the  flexibility  to  exclude  additional 
categories  of  individuals  from  the 
calculations.  The  participation  rates  are 
written  in  terms  of  "families  receiving 
assistance"  that  include  an  adult,  thus 
we  could  not  limit  the  rates  to  those 
receiving  cash  assistance.  (For  further 
discussion  of  the  definition  of 
assistance,  please  refer  to  §  260.30  of 
this  chapter.) 

Concerning  individuals  in  work 
activities  where  the  ranployw  engages  in 
discriminatory  conduct,  again,  we  do 
not  think  we  have  the  latitude  to  remove 
such  families  from  the  denominator; 
however,  we  fully  expect  States  to 
conduct  programs  that  are  lawful  and 
uphold  employment  laws  that  apply  to 
working  welfare  recipients.  Please  refer 
to  the  section  entitled  "Recipient  and 
Worker  Protections"  for  a  more  detailed 
discussion  of  this  issue. 

It  is  not  entirely  clear  to  us  what  the 
commenter  means  by  "federally 
mandated  administrative  review  process 
prior  to  being  placed  in  sanction." 
There  is  no  longer  a  federally  mandated 
conciliation  process,  as  there  was  under 
the  JOBS  program.  It  is  possible  that  the 
commenter  is  referring  to  the  provision 
at  section  402(a)(lKB)(iii)  of  the  Act, 
requiring  an  explanation  in  the  State 
plan  of  how  the  State  will  (novide 
opportunities  for  recipients  who  have 
been  adversely  afiected  to  be  heard  in  a 
State  administrative  or  appeal  process. 
If  so,  recipients  appealing  an  adverse 
action  may  already  be  under  a  sanction 
and  therefore  would  not  be  included  in 
the  rate,  if  they  have  not  been  subject  to 
one  for  more  than  three  m'onths  in  the 
last  12.  Fiulher,  there  is  nothing  in  the 
statute  to  siiggest  that  State 
administrative  or  appeal  process  should 
be  lengthy:  on  the  contrary,  we  hope 
States  will  establish  expedited 
processes,  in  the  interests  of  both  the 


families  and  the  State.  We  think  there  is 
neither  the  need  nor  the  authority  to 
remove  such  families  from  the 
participation  rates. 

Regarding  the  commenter's  concon 
that  individuals  are  not  required  to 
participate  in  work  activities  imtil  they 
have  received  60  days  of  assistance,  the 
commenter  is  confusing  the  requirement 
on  individuals  to  v/oA  with  the 
requirement  on  States  to  achieve  certain 
participation  rates.  Although  the 
activities  may  be  the  same,  they  are 
separate  requirements  imder  the  law. 
Please  refer  to  the  discussion  at  §  261.10 
for  further  explanation  of  this 
distinction. 

The  statute  is  clear  in  giving  a  State 
the  flexibility  to  establish  "such  good 
cause  and  other  exceptions"  as  it 
chooses,  but  does  not  remove  those  with 
good  cause  exceptions  from  the  rate 
calculations.  We  encourage  States  to 
adopt  fair  and  practical  good  cause 
exceptions.  While  we  imderstand  the 
commenter's  concern  that  a  State  has  no 
incentive  to  create  good  cause 
exceptions  if  the  excepted  families 
remain  in  the  denominator,  it  is  worth 
noting  that  the  overaU  participation  rate 
leaves  room  to  grant  good  cause 
exceptions  imder  a  variety  of  different 
circumstances. 

Comment:  A  commenter  suggested 
that  there  should  be  follow-up  on 
individuals  for  three  months  following 
employment  and  that  such  individuals 
should  be  included  in  the  participation 
rate  as  an  incentive  to  States  to  find 
employment  for  recipients.  The 
commenter  stated  tl^t  currently 
individuals  are  not  included  in  the  rate 
once  they  become  employed. 

Response:  Neither  tne  statute  nor  the 
regulations  excludes  employed 
recipients  from  the  participation  rate,  as 
long  as  they  are  still  actuafly  receiving 
TANF  assistance.  In  fact,  unsubsidized 
employment  is  the  first  work  activity   . 
that  permits  TANF  recipients  to  be 
considered  "engaged  in  woric"  and  other 
forms  of  employmoit  immediately 
follow  it.  Moreover,  recognizing  that  the 
participation  rate  calculations  did  not 
give  States  credit  for  those  who  became 
employed  and  left  the  wel&re  rolls. 
Congress  created  a  "caseload  reduction 
credit"  tor  that  purpose.  (See  subpart  D 
for  discussion  c^  the  Caseload 
.  Reduction  Qedit) 

We  do  require  States  to  coUect  data  on 
families  no  longer  receiving  assistance 
(please  refiar  to  §  265.3),  but  we  believe 
it  is  burdensome  and  impractical  to 
require  all  States  to  follow  such  femilies 
for  any  period  of  time.  We  do  agree  that 
this  is  important  information  in 
understanding  the  effect  of  the  TANF 
program  and  encourage  States  to 
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conduct  follow-up  studies  where 
possible.  Also,  we  have  designed  the 
initial  high  performance  bonus  system 
to  give  us  follow-up  information  on  the 
employment  of  recipients  without 
imposing  a  substantial  new  burden  on 
State  TANF  agencies. 

Comment:  One  commenter  stated  that 
the  denominator  of  the  participation 
rate  changes  daily  and  that  we  need  a 
standardized  formula  to  allow  programs 
to  meet  their  goals.  Another  asked 
whether  the  rate  is  calculated  based  on 
a  sample  or  the  universe  of  cases, 
suggesting  that  the  imiverse  was 
preferable  where  feasible. 

Response:  While  the  denominator  of 
the  participation  rate  can  change  from 
month  to  month.  States  will  have 
ongoing  access  to  information  about 
their  caseloads,  which  should  enable 
them  to  adjust  for  shifts  in  the  number 
and  types  of  cases.  The  participation 
rates  are  based  on  monthly  data  of 
families  receiving  assistance  that 
include  an  adult.  Therefore,  a  family 
that  receives  assistance  for  even  one  day 
in  a  month  contributes  to  the  total 
number  of  families  receiving  assistance 
in  that  month.  We  think  the 
participation  rate  calculations  are  quite 
clear.  However,  we  have  incorporated 
some  opportimities  in  the  penalty  relief 
provisions  to  consider  a  State's  special 
circiunstances.  For  example,  in  reducing 
the  work  participation  penalty,  the  final 
rule  adds  a  new  adjustment  factor  that 
could  help  States  that  substantially 
increase  the  niunber  of  participants,  but 
fail  the  participation  rate  because  they 
are  experiencing  significant  caseload 
increases. 

Regarding  whether  a  State  should 
report  the  universe  of  caseload  data, 
§  265.5  permits  a  State  to  report 
participation  and  other  data  for  the 
universe  or  a  sample  of  cases  and 
outlines  acceptable  sampling  methods. 
States  should  weigh  the  advantages  and 
disadvantages  of  sampling  and  make 
their  own  decisions  about  whether  to 
report  on  a  imiverse  or  sample  basis. 

Comment:  One  commenter  urged 
modifying  the  regulations  to  ensure  that, 
if  one  parent  in  a  two-parent  family  is 
subject  to  a  penalty  but  the  other  parent 
continues  to  work  the  miniiniim  hours 
required  for  the  overall  participation 
rate,  the  femily  should  count  toward  the 
overall  rate.  If  the  second  parent 
subsequently  is  subject  to  a  penalty,  the 
commenter  thought  we  should  measxue 
the  months  of  sanction  in  the  last  12 
months  separately  for  each  parent,  thus 
Tnavimizing  the  time  a  family  would  be 
excluded  from  one  or  both  participation 
rates. 

Response:  First,  we  think  it  is  clear  in 
both  the  statute  and  these  regulations 


that  families,  and  not  individuals,  are 
subject  to  penalties.  The  State  has  the 
flexibility  to  determine  the  amoimt  of 
the  penalty,  up  to  and  including 
terminating  the  case,  but  must  impose  a 
penalty  that  is  at  least  a  pro  rata 
reduction  of  the  family's  assistance  (see 
§  261.14  for  further  discussion  of  pro 
rata  reductions).  Thus,  we  would  look  at 
whether  the  femily,  not  the  individual, 
is  a  sanction  case. 

If  the  femily  continues  to  receive 
assistance  and  meets  the  standard  for 
being  "engaged  in  work"  imder  the 
overall  rate  while  being  sanctioned,  as 
it  would  in  the  commenter's  example, 
then  the  State  may  choose  to  coimt  that 
family  in  the  niunerator  and 
denominator  of  the  calculation. 
However,  since  it  is  a  femily  and  not  an 
individual  that  is  subject  to  a  penalty, 
should  the  other  parent  subsequently 
refuse  to  work  and  the  State  take  action, 
it  would  simply  be  a  second  sanction  for 
the  family  and  does  not  call  for  separate 
tracking  for  purposes  of  calculating  the 
denominator. 

Comment:  One  commenter  objected  to 
the  fact  that  two-parent  families  are 
counted  twice,  once  in  the  two-parent 
participation  rate,  and  once  as  part  of 
the  overall  rate.  The  commenter  thought 
that  two-parent  femilies  should  be 
counted  only  in  their  own  rate. 

Response:  The  composition  of  the 
overall  participation  rate  is  statutory. 
The  two-parent  rate  measiues  State 
success  with  that  sub-population,  while 
the  overall  rate  measiues  success  with 
the  entire  caseload  of  families  that 
include  an  adult 

Comment:  Several  commenters 
expressed  support  of  the  provision 
excluding  a  single  custodial  parent 
caring  for  a  child  under  12  months  of 
age  from  the  participation  rate 
calcxilation.  However,  some  commenters 
thought  that  we  should  not  tie  the 
exclusion  from  the  rate  to  whether  the 
State  has  adopted  the  option  not  to 
require  the  parent  to  engage  in  work.  In 
essence,  they  argue  that  there  are  two 
separate  decisions:  whether  to  require 
the  parent  to  work  and  whether  to 
exclude  the  parent  from  the  rate.  Others 
questioned  whether  this  provision 
^ows  for  a  one-time  exclusion  of  up  to 
12  months  or  whether  the  parent  could 
be  excluded  again  should  he  or  she  be 
caring  for  another  child  under  one  year 
old. 

Response:  Based  on  the  comments 
and  after  reexamining  the  statutory 
provision,  we  agree  that  we  need  not 
link  the  State's  option  not  to  require  a 
single  ciistodial  parent  of  a  child  under 
1  to  work  to  the  exclusion  of  such 
parents  from  the  rate  calculations.  The 
State  can  make  separate  decisions  about 


exempting  and  excluding  a  fomily  from 
its  rate.  T^e  statute  describes  a  certain 
individual,  that  is,  "a  single  custodial 
parent  caring  for  a  child  who  has  not 
attained  12  months  of  age"  and  then 
separately  indicates  that  "such  an 
individual"  may  be  disregarded  in 
calculating  the  participation  rates.  We 
have  re-written  the  regulation  to  allow 
disregard  of  a  family  with  such  an 
individual,  since  the  rates  actually 
measure  families  and  not  individuals. 

Regarding  whether  this  is  a  one-time 
provision  or  is  renewable,  the  law 
plainly  states  that  a  parent  may  be 
disregarded  from  the  rate  for  not  more 
than  12  months.  We  interpret  this 
language  to  mean  a  cumulative,  lifetime 
limit  of  12  months  for  any  single 
custodial  parent,  but  not  necessarily  a 
one-time  disregard.  Thus,  if  a  parent 
were  disregarded  from  the  rate  for  four 
months  wbdle  caring  for  one  child  under 
a  year  old,  he  or  she  could  be 
disregarded  for  as  much  as  8  months 
with  a  subsequent  baby. 

Conmient:  We  received  many 
comments  in  support  of  the  provision  to 
give  a  State  credit  for  a  monUi  of 
participation  if  the  individual  is 
engaged  in  work  for  the  minimum 
average  number  of  hours  in  each  full 
week  the  family  receives  assistance  in  a 
partial  month;  however,  some 
commenters  found  the  provision  too 
narrow  to  accommodate  States  that 
assign  an  individual  to  an  activity 
weeks  after  the  beginning  of  a  benefit 
period.  Some  urged  us  to  coimt  an 
individual's  time  in  assessment  toward 
the  participation  rate.  Another 
suggestion  was  that  we  should  only 
consider  a  month  of  assistance  (partial 
or  full)  to  begin  izom  the  time  the 
individual  is  assigned  to  a  coimtable 
activity.  One  commenter  thought  we 
should  only  count  families  in  the 
denominator  from  the  first  full  month  of 
assistance.  One  commenter  asserted  that 
we  should  include  only  recipients,  and 
no  applicants,  in  the  participation  rate; 
thus,  this  provision  would  afiect  only 
partial  months  following  approval  of 
assistance. 

Response:  The  law  and  these 
regulations  permit  participation  in  only 
12  specific  work  activities  to  count 
toward  the  participation  rates.  (Please 
refer  to  subpart  C.)  While  we  appreciate 
the  time  it  takes  a  State  to  assess  an 
individual  and  assign  him  or  her  to  an 
activity,  we  do  not  have  the  flexibility 
to  add  assessment  to  the  list  of 
allowable  activities.  By  the  same  token, 
we  cannot  simply  decide  that  some 
period  of  time  for  which  an  individual 
receives  assistance — such  as  time  prior 
to  assignment  in  a  work  activity  or  a 
partial  month  of  assistance — should  not 
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be  considered  a  period  of  assistance  and 
therefore  exclude  the  individual's 
family  from  the  participation  rate  for 
that  month.  On  the  contrary,  if  a  family 
receives  assistance  for  any  portion  of  a 
month,  then  we  must  include  the  family 
in  the  denominator  of  the  participation 
rate  for  that  month,  subject  to  the  caveat 
in  the  paragraph  below. 

With  respect  to  the  assertion  that  we 
should  not  include  applicants  in  the 
participation  rate,  we  agree  that  States 
should  not  be  forced  to  coimt 
individuals  in  the  participation  rates 
while  their  applications  are  pending.  At 
the  same  time,  we  do  not  want  to  deny 
States  that  are  successful  in  moving 
applicants  into  work  activities  credit  for 
their  efforts.  It  is  for  this  very  reason 
that  we  wanted  to  give  States  credit  in 
the  participation  rates  for  a  partial 
month  of  assistance  where  an  adult 
works  at  a  level  equivalent  to  the 
standard  for  a  full  month.  Further, 
under  these  final  rules,  we  will  give 
States  some  discretion  to  decide  when 
a  family  begins  to  receive  assistance,  for 
the  piuposes  of  the  participation  rates. 
If  a  State  pays  benefits  retroactively,  i.e., 
for  the  period  between  application  and 
approval,  the  State  would  have  the 
option  to  consider  the  family  to  be 
receiving  assistance  either  during  the 
retroactive  period  or  only  during  the 
month  of  payment. 

This  comment  included  an  example 
in  which  the  State  "prorated  [benefits] 
from  the  date  of  application,"  even 
though  it  did  not  approve  the 
application  imtil  about  four  weeks  later. 
Each  State  has  some  flexibility  to  decide 
when  benefits  begin;  in  this  example, 
the  State  chose  the  date  of  application. 
The  statute  is  unclear  whether  receipt  of 
assistance  for  a  prior  period  is 
assistance  in  that  prior  month  or  only 
during  the  month  of  payment.  Thus, 
when  a  State  chooses  to  pay 
retroactively  back  to  the  date  of 
application,  it  has  the  option  to  choose 
whether  the  recipient  is  receiving 
assistance  during  the  month  or  part  of 
the  month  covered  by  the  retroactive 
payment.  Because  many  States  require 
applicants  to  engage  in  some  form  of 
work,  such  as  job  search,  this  partial 
month  provision  should  prove  to  be  an 
advantage  for  States  that  pay  benefits 
retroactively  for  the  application  period. 

Section  261.23— What  Two-Parent  Work 
Rate  Must  a  State  Meet?  (§  271 .23  of  the 
NPRM) 

As  in  §  261.21,  this  section  restates 
the  minimum  work  participation  rates 
for  two-parent  families  established  in 
the  statute.  • 

As  States  are  aware,  the  two-parent 
participation  rate  increases  sharply. 


-Congress  has  high  expectations  that 
States  will  help  the  vast  majority  of 
adults  in  two-parent  families  find  jobs 
or  participate  in  other  work  activities. 
We  note  that  most  States  had  difficiUty 
meeting  the  less  ambitious  JOBS 
participation  rates  for  unemployed 
parent  families  (UPs),  the  primary  two- 
parent  cases  imder  AFDC,  and  about 
half  the  States  subject  to  the  rates  in  FY 
1997  failed  the  two-parent  TANF 
participation  rate.  For  several  reasons, 
the  new  rates  imder  TANF  are  much 
more  demanding  than  they  were  under 
JOBS.  First,  the  TANF  rate  is  a  "two- 
parent"  rate,  not  a  rate  just  for  UPs. 
Secondly,  the  denominator  includes 
much  more  of  the  caseload;  it  recognizes 
many  fewer  exemptions.  Finally, 
PRWORA  lifted  the  restrictions  on 
providing  assistance  to  two-parent 
families.  Thus,  in  some  States,  many 
more  two-parent  families  could  be 
eligible  for  assistance  and  subject  to  the 
work  requirements  than  imder  prior 
law. 

We  strongly  encourage  each  State  to 
consider  carefully  what  it  must  do  to  get 
two-parent  families  working.  In  some 
cases,  States  may  need  to  make 
substantial  changes  to  their  program 
designs.  In  the  first  few  years  of 
operating  TANF,  the  participation  rates 
are  at  their  lowest  and  caseload 
reduction  credits  may  significantly 
reduce  the  minimum  required  rates.  We 
think  it  is  important  for  States  to 
capitalize  on  this  initial  period  to  invest 
in  program  designs  that  will  allow  them 
to  achieve  the  higher  participation  rates 
in  effect  in  later  years.  We  intend  to 
assist  States  in  this  endeavor  through 
technical  assistance  and  by  sharing 
promising  models  as  they  emerge. 

We  received  only  one  comment 
relating  to  this  section. 

Comment:  A  commenter  urged  us  to 
eliminate  the  two-parent  participation 
rate  once  the  two-parent  caseload 
represents  less  than  five  percent  of  a 
State's  overall  caseload. 

Response:  We  do  not  have  the 
authority  to  eliminate  the  participation 
requirement  related  to  the  two-parent 
caseload.  The  statue  is  very  clear  about 
the  required  minimum  rates  that  States 
must  achieve  and  the  penalty  associated 
with  failing  to  meet  participation  rates. 
We  have  tried  to  give  States  some  relief 
with  respect  to  the  demanding  two- 
parent  participation  rate  through  both 
the  structure  of  the  caseload  reduction 
credit  and  the  penalty  reduction 
provisions.  Please  refer  to  subparts  D 
and  E  for  further  discussion  of  these 
areas. 


Section  261 .24— How  Will  We 
Determine  a  State's  Two-Parent  Woik 
Rate?  (§  271 .24  of  the  NPRM) 

The  regulations  express  the  two- 
parent  work  participation  rate  in  terms 
very  similar  to  those  we  used  for  the 
overall  rate.  Any  family  that  includes  a 
disabled  parent  is  not  considered  a  two- 
parent  family  for  purposes  of  the 
participation  rate.  Thus,  we  do  not 
include  such  a  family  in  the  numerator 
or  denominator  of  the  two-parent  rate. 

It  is  important  to  note  that,  in 
accordance  with  the  statute,  we 
calculate  both  participation  rates  in 
terms  of  families,  not  individuals. 
Whether  we  include  the  family  in  the 
niunerator  depends  on  the  actions  of 
individuals,  but  an  entire  femily  either 
counts  toward  the  rate  or  does  not.  In 
the  case  of  a  two-parent  family,  whether 
a  family  counts  may  depend  on  the 
actions  of  both  parents. 

In  response  to  issues  raised  by  the 
comments,  and  questions  raised  by 
States  dealing  with  interim  participation 
rate  calculations,  we  have  added 
language  to  the  final  regulations 
clarifying  what  constitutes  a  two-parent 
family  in  the  two-parent  participation 
rate  calciilation.  We  have  found  that 
States  had  divergent  readings  of  which 
parents  to  consider  in  determining 
whether  a  family  was  a  two-parent 
family.  Therefore,  we  included  this 
provision  to  ensure  greater  consistency 
across  States  in  measuring  participation 
among  two-parent  families. 

The  final  regulations  state  that,  for  the 
purposes  of  this  calculation,  a  two- 
parent  family  includes,  at  a  minimum, 
all  families  with  two  natural  or  adoptive 
parents  (of  the  same  minor  child) 
receiving  assistance  and  living  in  the 
home,  unless  both  are  minors  and 
neither  is  a  head-of-household. 

The  preamble  to  the  NPRM  indicated 
that  providing  a  noncustodial  parent 
with  TANF  services  need  not  cause  a 
State  to  consider  the  family  a  two-parent 
family  for  the  participation  rate.  This 
policy  has  not  changed  in  the  final 
regulations  and  is  consistent  with  the 
new  definition  of  a  two-parent  family.  A 
State  may,  but  is  not  required  to,  treat 
a  family  in  which  a  noncustodial  parent 
receives  TANF  assistance  as  a  two- 
parent  femily. 

As  in  §  261.22,  where  States  direct  us 
to,  we  exclude  frt>m  the  participation 
rate  calculation  for  a  month  the  families 
that  are  subject  to  a  penalty  for  refusing 
to  engage  in  work  required  in 
accordance  with  section  407  of  the  Act, 
but  have  not  been  subject  to  a  penalty 
for  more  than  three  of  the  last  12 
months.  This  is  a  change  from  the 
NPRM,  which  only  excluded  them  from 
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the  numerator  of  the  calculation.  Please 
refer  to  the  discussion  at  §  261.22  for  an 
explanation  of  this  change. 

Section  408(a)(7)  of  the  Act  limits  the 
receipt  of  Federal  TANF  assistance  to  60 
months  for  any  family,  unless  the  family 
qualifies  for  a  hardship  exception  or 
disregard  of  a  month  of  assistance.  (In 
our  discussion  of  §  264.1,  we  explain 
that  months  of  receipt  are  disregarded 
when  the  assistance  was  received  either: 
(1)  by  a  minor  child  who  was  not  the 
head  of  a  household  or  married  to  the 
head  of  a  household;  or  (2)  while  an 
adult  lived  in  Indian  coimtry  or  in  an 
Alaska  Native  Village  with  50  percent  or 
greater  imemployment.)  We  have 
received  inquiries  concerning  the  effect 
of  a  time-limit  exception  or  disregard  on 
the  participation  rates.  In  feet,  the  time 
limit  does  not  have  a  bearing  on  the 
caloilation  of  the  participation  rate.  All 
families  must  be  included  in  the 
participation  rate,  unless  they  have  been 
removed  from  the  rate  for  one  of  the  two 
work-related  exemptions  (i.e.,  the  family 
is  subject  to  a  penalty,  but  has  not  been 
sanctioned  for  more  than  three  of  the 
last  12  months;  or  the  parent  is  a  single 
custodial  parent  of  a  child  imder  one 
year  of  age  and  the  State  has  opted  to 
remove  the  family  from  the  rate). 

We  received  many  of  the  same 
comments  about  the  calculation  of  the 
two-parent  participation  rate  that  we 
received  in  connection  vnth  the 
calculation  of  the  overall  participation 
rate.  In  particular,  please  refer  to  the 
preamble  for  §  261.22  for  discussion  of 
the  comments  and  our  responses  about 
excluding  groups  of  recipients  from  the 
participation  rate  and  coimting  partial 
months  of  participation. 

As  we  indicated  in  §  261.22,  we  have 
not  kept  in  the  final  rules  our  proposal 
to  redefine  families  to  include  in  the 
participation  rate  any  families  that  the 
State  has  excluded  (based  on  its 
defining  a  family  as  a  child-only  family) 
for  the  purpose  of  avoiding  a  penalty. 
Please  refer  to  the  earlier  preamble 
section  entitled  "Child-Only  Cases"  for 
further  discussion  of  this  decision  and 
the  comments  that  relate  to  it. 

Coniment:  One  commenter  asked 
what  the  definition  of  a  two-parent 
family  is  and  whether  it  includes  a 
household  in  which  both  parents  are  not 
available  for  work.  Another  commenter 
stated  a  family's  status  as  two-parent  or 
not  often  changes  in  the  course  of  a 
month  and  that,  therefore,  a  family 
should  not  be  considered  a  two-parent 
family  in  a  month  in  which  its  status 
change. 

Response:  We  believe  that  Congress 
did  not  intend  to  exclude  from  the 
definition  of  a  two-parent  family  a 


femily  with  two  parents  receiving 
assistance,  neither  of  whom  is  disabled, 
even  if  they  are  "not  available  for  work" 
or  the  family's  status  changed  during 
the  month.  We  interpret  the  statute  to 
mean  that,  if  a  State  grants  assistance  for 
both  parents  in  a  faioily  (and  neither  is 
disabled),  then  it  must  be  considered 
and  reported  as  a  two-parent  family.  If 
one  parent  is  coming  eind  going  from  the 
family  in  the  month  and  the  State  does 
not  provide  assistance  for  that  parent, 
then  it  seems  reasonable  not  to  consider 
it  a  two-parent  family. 

Comment:  Several  commenters  noted 
that  the  NPRM  did  not  define  the  term 
"disabled  parent,"  thus  making  it 
unclear  which  families  shoidd  be 
excluded  from  the  two-parent 
participation  rate.  Some  urged  us  to 
leave  the  definition  to  States  or  to  define 
it  broadly  to  accommodate  State  policy. 
Others  specifically  urged  defining  it  to 
include  people  who  are  temporarily 
disabled  or  incapacitated. 

Response:  We  have  not  defined  the 
term  "disabled  parent"  in  the  final 
regulations  so  that  each  State  may 
define  the  term  as  it  deems  appropriate. 

Comment:  Commenters  urged 
removing  from  the  denominator  all 
persons  exempt  from  work  requirements 
based  on  valid  State  welfare  reform 
waivers  in  effect  prior  to  enactment  of 
PRWORA. 

Response:  Please  refer  to  subpart  C  of 
part  260  for  discussion  of  how  we  will 
treat  welfare  reform  waivers  under  the 
participation  rates. 

Comment:  One  conunenter  thought 
that  we  should  remove  families  that  are 
subject  to  a  penalty  from  the  calculation 
for  the  entire  duration  of  a  penalty 
rather  than  only  if  they  have  been  in 
penalty  status  for  less  than  three  of  the  . 
last  12  months.  Alternatively,  the 
commenter  thought  we  should  remove 
such  a  family  if  it  has  been  subject  to 
a  penalty  for  less  than  three  months  in 
a  fiscal  year  instead  of  the  preceding  12 
months. 

Response:  We  do  not  have  the 
authority  to  make  either  of  the  changes 
the  commenter  suggested  because  the 
statute  is  very  precise  about  this 
provision.  It  specifies  that  sanctioned 
families  are  removed  from  the  rate,  but 
not  if  the  family  has  been  subject  to  the 
penalty  for  more  than  three  months 
within  the  preceding  12-month  p>eriod. 

Section  261.25 — Does  a  State  Include 
Tribal  Families  in  Calculating  These 
Rates?  (§  271 .25  of  the  NPRM) 

States  have  the  option  of  including  in 
the  participation  rates  families  in  the 
State  that  are  receiving  assistance  under 
an  approved  Tribal  family  assistance 


plan  or  under  a  Tribal  work  program.  If 
the  State  opts  to  include  such  families, 
they  must  be  included  in  the 
denominator  as  well  as  the  numerator. 

Comment:  A  commenter  urged  that 
any  rewards  or  bonuses  a  State  receives 
due  to  including  Tribal  participants  in 
the  calcidations  should  be  shared  with 
the  Tribes  in  question.  * 

Response:  Nothing  in  these 
regulations  precludes  a  State  from 
sharing  rewards  or  bonuses  with  Tribes; 
however,  we  do  not  have  the  authority 
to  require  a  State  to  do  so. 

Comment:  One  commenter  was 
confused  by  our  discussion  in  the 
preamble  to  the  NPRM.  We  said  that 
where  the  State  opts  to  include  famifies 
receiving  assistance  imder  a  Tribal 
TANF  or  Tribal  NEW  program,  the 
families  must  be  in  the  denominator  as 
well  as  the  numerator  "where 
appropriate."  The  commenter  asked  us 
to  clarify  whether  a  State  is  free  to 
include  or  exclude  such  familiies  from 
the  numerator  and  denominator.  The 
commenter  also  asked  us  to  clarify  the 
standards  of  participation  and  activities 
that  applied  for  a  State  to  count  such  a 
Tribal  family. 

Response:  A  State  may,  at  its  option, 
include  or  exclude  families  receiving 
assistance  under  a  Tribal  TANF  or 
Tribal  NEW  program  fitim  the 
denominator  of  the  State  TANF 
participation  rates.  To  be  included  in  a 
State  participation  rate  numerator  for  a 
month,  a  family  must  meet  the 
standards  for  counting  a  family  in  that 
rate,  both  with  respect  to  hours  of 
participation  and  allowable  activities. 
These  standards  apply  whether  the 
family  receives  assistance  imder  a  State 
TANF  program,  a  Tribal  TANF  program, 
or  a  Tribal  NEW  program.  We  realize 
that  many  Tribal  programs  will  have 
different  standards  of  work  and  different 
activities,  but  to  coimt  toward  a  State 
rate,  the  family  must  meet  the  standards 
associated  with  that  rate. 

We  wanted  to  be  clear  that,  if  a  State 
did  plan  to  count  a  family  receiving 
assistance  in  a  Tribal  program,  that 
family  had  to  be  included  in  just  the 
same  way  that  a  State  TANF  family 
would  be  included,  that  is,  in  the 
denominator  of  the  rate  as  well  as  the 
nimierator.  But  since  inclusion  in  the 
niunerator  is  not  automatic  (because  the 
family  must  meet  the  hours  of 
{jarticipation  in  allowable  activities),  we 
added  the  phrase  "where  appropriate." 
Since  this  was  confusing,  we  modified 
the  preamble  discussion  in  the  final 
rules. 
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Subpart  C—What  Are  the  Work 
Activities  and  How  Do  They  Count? 

Section  261 .30— What  Are  the  Work 
Activities?  (§  271 .30  of  the  NPRM) 

Section  407(d)  of  the  Act  specifies  the 
12  work,  training,  and  education 
activities  in  which  individuals  may 
participate  in  order  to  be  "engaged  in 
work"  for  the  purpose  of  counting 
toward  the  work  participation  rate 
requirements.  Congress  did  not  define 
these  activities  further.  While  some 
have  commonly  understood  meanings 
from  their  use  over  time  or  firom  prior 
employment  and  training  programs, 
several  of  the  activities,  such  as 
"vocational  educational  training"  and 
"job  readiness  assistance,"  are  subject  to 
interpretation. 

In  considering  whether  to  provide 
greater  definition  of  the  activities  as  part 
of  the  NPRM,  we  examined  legislative 
intent  and  sought  the  views  of  a  variety 
of  groups  on  the  matter.  Most  groups 
urged  us  to  leave  further  definition  to 
the  States^Some  urged  us  to  define 
work  activities  in  ways  that  fostered 
education  while  promoting  work, 
emphasizing  the  importance  of 
education  and  training  in  empowering 
many  recipients  to  find  meaningful 
employment,  let  alone  to  advance. 
Ultimately,  we  chose  not  to  define  the 
individual  work  activities  in  the  NPRM 
in  favor  of  giving  States  greater 
flexibility;  we  have  not  dianged  that 
position  in  the  final  reflations. 

Because  this  flexibility  could  also  be 
used  in  ways  that  do  not  further 
Congressional  intent,  under  the  data 
collection  requirements  at  §  265.9,  we 
are  requiring  each  State  to  provide  us 
with  its  definitions  of  work  activities  for 
its  TANF  program  and  with  a 
description  of  work  activities  for  any 
separate  State  program  that  requires 
them.  We  are  concerned  that  different 
TANF  definitions  could  affect  the 
vulnerability  of  States  to  penalties  for 
foilure  to  meet  the  participation  rate. 
This  data  collection  wiU  help  us 
determine  whether  this  is  in  fact  a 
serious  problem;  to  the  extent  possible, 
we  want  to  ensiue  an  equitable  and 
level  playing  field  for  the  States.  Over 
the  next  several  years,  we  will  carefully 
assess  the  types  of  programs  and 
activities  States  develop  and  will  share 
the  results  of  our  findings.  If  necessary 
at  some  time  in  the  future,  we  will 
initiate  further  regulatory  action. 

We  would  also  like  to  remind  States 
about  some  key  research  findings  fitim 
prior  welfare-to-work  programs. 
According  to  the  Manpower 
Demonstration  Research  Corporation's 
publication.  Work  First,  the  most 
successful  work  first  programs  have 


shared  some  characteristics:  a  mixed 
strategy  including  job  search,  education 
and  training,  and  other  activities  and 
services;  an  emphasis  on  employment  in 
all  activities;  a  strong,  consistent 
message;  a  conunitment  of  adequate 
resources  to  serve  the  full  mandatory 
population;  enforcement  of 
participation  requirements;  and  a  cost- 
conscious  management  style. 

While  the  most  successful  programs 
consistently  and  strongly  emphasize 
work,  the  actual  program  designs 
recognize  and  address  the  critical  role 
education  plays  in  preparing  adults  for 
work.  As  more  and  more  recipients 
engage  in  work.  State  caseloads  may 
reflect  higher  proportions  of  the 
educationally  disadvantaged.  In 
combination  with  other  work  activities, 
education  may  become  more  important 
in  improving  basic  commimication, 
analytical,  and  work-readiness  skills  of 
recipients.  Thus,  States  may  need  to 
integrate  adult  basic  skills,  secondary 
education,  and  language  training  nviUi 
high-quality,  vocational  education 
programs.  Such  program  designs 
encourage  recipients  to  continue 
acquiring  educational  skills  necessary 
for  higher-skill,  higher-wage  jobs. 

We  encourage  States  to  adopt  program 
designs  that  t^e  advantage  of  existing 
educational  opportunities.  States  may 
use  the  statutory  flexibility  to  design 
programs  that  promote  educational 
principles  by: 

•  Actively  encouraging  adults  and 
children  to  finish  high  school  or  its 
equivalent; 

•  Expecting  family  members  to  attain 
basic  levels  of  literacy  and  to 
supplement  their  education  in  order  to 
enhance  employment  opportunities; 

•  Encouraging  family  literacy;  and 

•  Promoting  community-based  work- 
related  vocational  education  classes, 
created  in  collaboration  with  employers. 

States  could  also  make  it  easier  for 
individuals  to  combine  school  and 
work.  For  example,  they  could  develop 
on-campus  community  work  experience 
program  positions,  where  child  care  is 
also  available.  They  coiUd  also 
encourage  schools  to  use  work-study 
funds  for  students  on  welfare  and  then 
count  the  hours  worked  in  those 
programs  toward  work  requirements. 

While  we  have  not  regulated  the 
definition  of  work  activities,  we  want  to 
ensure  that  recipients  and  children  both 
experience  positive  outcomes.  This  is  a 
particularly  significant  issue  when  child 
care  is  the  work  activity.  For  this  to 
happen,  child  care  arrangements  should 
be  well  developed,  implemented  and 
supported. 

Research  has  found  that  quality  child 
care  is  critical  to  the  healthy 


development  of  children  and  that 
providers  who  choose  to  care  for 
children  create  more  nurturing 
enviroiunents  than  those  who  feel  they 
have  no  choice  and  are  providing  care 
only  out  of  necessity.  Thus,  States 
should  assess  whether  recipients  have 
an  interest  in  providing  child  care 
before  assignii^  them  to  this  activity. 

In  addition.  States  shoidd  provide 
training,  supervision  and  other  supports 
to  enhance  caregiving  skills  if  they  wish 
recipients  to  attain  self-sufficiency. 
Such  supports,  including  training  in 
health  and  safety  (e.g.,  fiirst  aid  and 
CPR).  nutrition,  and  child  development, 
would  assist  the  development  of  both 
the  caregivers  and  the  children  in  care. 

Finally,  the  stability  of  child  care 
arrangements  affects  outcomes  for  both 
parents  and  the  children  in  care.  When 
parents  feel  comfortable  with  their  child 
care  arrangements,  their  own 
participation  in  the  woric  force  becomes 
more  stable.  This  stability,  in  turn, 
fosters  emotional  security  for  children. 
Thus,  States  should  take  stability  into 
account  when  assigning  participants  to 
child  care  as  a  work  activity. 

The  majority  of  those  who 
commented  on  this  section  of  the 
proposed  regulations  supported  our 
decision  not  to  define  work  activities 
beyond  the  statutory  list  We  discuss 
other  comments  below. 

Conunent:  Several  conunenters  made 
suggestions  about  the  content  of  work 
activities.  Some  urged  us  generally  to 
ensiire  the  quality  of  work  activities  by 
establishing  Tninimiim  standards  for  the 
activity  and  for  the  provider.  Others 
made  suggestions  about  specific 
activities,  urging  us  to  give  guidance  or 
make  requirements  concerning 
particular  elements  of  an  activity.  For 
example,  one  commenter  thought  that 
vocational  educational  training  should 
conform  to  the  definition  of  vocational 
education  in  the  Carl  D.  Perkins 
Vocational  Education  Act;  another 
suggested  discontinuing  on-the-job 
contracts  with  employers  that  do  not 
provide  long-term  employment.  In 
essence,  these  conunenters  wanted  us  to 
define  certain  of  the  activities  or  ensure 
that  certain  activities  would  be  coimted 
as  work. 

Response:  We  appreciate  and  share 
the  conunenters'  concerns  that  work 
activities  be  designed  to  meet  the  needs 
of  recipients  and  be  effective  in  helping 
them  become  self-sufficient.  However, 
we  think  that  the  goals  and  objectives  of 
the  legislation  will  be  better  served  by 
having  each  State  define  the  work 
activities.  We  believe  States  will  use  the 
flexibility  of  the  statute  to  formulate  a 
variety  of  reasonable  interpretations 
leading  to  greater  innovation. 
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experimentation,  and  success  in  helping 
families  become  self-sufficient  quickly. 
It  is  true  that  States  could  conceivably 
include  a  range  of  activities  that  may 
not  enhance  work  skills  or  might  not  be 
considered  valid  work  experience  by 
potential  employers.  However,  in  light 
of  the  five-year  time  limit  and  the 
criteria  for  the  high  performance  bonus, 
we  expect  that  States  will  work  to 
establish  programs  that  promote  a 
family's  long-term  success  in  the 
workplace. 

Comment:  One  commenter  pointed 
out  that  we  omitted  the  statute's 
limitation  of  the  activity  of  "work 
experience"  to  instances  where 
sufficient  private-sector  employment  is 
not  available. 

Response:  We  have  amended  the 
regxilations  to  reflect  the  statute's 
limitation. 

Comment:  A  couple  of  conunenters 
urged  us  to  require  that  work  activities 
comport  with  Federal  employment  laws 
in  order  to  coimt  for  participation.  One 
suggested  that  we  require  employers  to 
post  appropriate  nondiscrimination 
notices.  Another  stated  that  Congress 
failed  to  include  any  provision  limiting 
work  activities  to  work  at  the  minimum 
wage. 

Response:  We  agree  fully  with  the 
conunenters  that  all  TANF  work 
activities  should  be  lawful  and  should 
not  subject  participants  to 
discrimination,  imsafe  working 
conditions  or  other  circumstances 
prohibited  by  emplo5mient  law. 
Nevertheless,  we  do  not  think  the 
appropriate  way  to  address  the  issue  is 
to  exclude  certain  work  activities  firom 
the  participation  rate  calculation  in 
some  States.  Adjusting  the  rates  would 
be  administratively  cumbersome  and 
not  necessarily  equitable.  As  we  have 
discussed  earlier  in  the  section  of  the 
preamble  entitled  "Recipient  and 
Workplace  Protections,"  there  are  other 
entities,  such  as  the  EEOC,  DOL  and  our 
Office  of  Civil  Rights,  that  enforce 
compliance  with  civil  rights  and 
employment  laws.  Their  mechanisms 
for  monitoring  and  enforcing 
compliance  are  not  linked  to  the  timing 
of  the  participation  rate  calculation.  In 
other  words,  a  finding  of 
noncompliance  that  they  might  issue 
would  not  necessarily  be  available 
within  o\ir  timeframes  for  calculating 
participation  rates.  Moreover,  even  if  we 
did  receive  timely  information  about 
noncompliance  with  employment 
requirements,  because  the  participation 
rates  may  be  based  on  sample  data,  it 
might  be  very  difficult  td  determine  the 
appropriate  adjustments  to  make  to  the 
rates  based  on  such  findings. 


Given  these  complications,  we  have 
not  modified  the  regulation  as  the 
conunenters  suggest.  We  think  it  makes 
better  sense  to  support  the  enforcing 
entities  in  carrying  out  their 
responsibilities.  If,  over  time,  we  find 
significant  problems  that  could  warrant 
adjustments  within  the  TANF  program, 
we  will  consult  with  States,  labor 
interests,  Congress,  and  other  interested 
parties  about  the  appropriate  steps  to 
address  these  problems. 

We  have  also  included  a  new 
regulatory  section  at  §  260.35  that 
addresses  employment  protections 
available  to  TANF  recipients.  Please 
refer  to  the  preamble  section  entitied 
"Recipient  and  Workplace  Protections" 
for  a  discussion  of  additional  comments 
related  to  this  issue. 

We  have  addressed  the  Fair  Labor 
Standards  Act  (FLSA)  at  §  260.35  of  the 
final  rule,  in  the  preamble  to  §  261.16, 
and  in  the  preamble  discussion  entitled 
"Recipient  and  Workplace  Protections." 
Please  refer  to  those  preamble  sections 
for  further  discussion  of  the  application 
of  FLSA,  including  the  minimum  wage 
requirement,  to  TANF  work  activities. 

Comment:  We  received  support  from 
a  number  of  conunenters  for  the 
discussion  of  the  importance  of 
education  to  TANF  recipients  that  we 
included  in  the  preamble  to  the  NPRM. 
In  response,  we  have  repeated  much  of 
that  discussion  in  this  preamble  to  the 
final  rule.  We  also  received  support  for 
our  guidance  concerning  the  provision 
of  child  care  as  a  work  activity. 

A  couple  of  conunenters  urged  us  to 
incorporate  that  discussion,  particularly 
our  program  design  suggestions,  into  the 
text  of  the  regulation  itself.  They  argued 
that  States  would  not  create  broader 
activities  that  combine  work  and 
education  unless  we  specifically 
regulated  in  this  area.  Similarly,  one 
conunenter  luged  us  to  specify  that  we 
would  not  penalize  a  State  for  including 
a  range  of  educational  activities,  from 
literacy  programs  through  post- 
secondary  education,  in  its  definitions 
of  work  activities. 

One  commenter  thought  the  proposed 
rule  did  not  truly  support  the 
integration  of  work  and  education 
because  it  allowed  each  State  to  define 
the  work  activities.  Instead,  the 
commenter  urged  us  to  provide 
definitions  that  guide  States  in 
integrating  work  and  education. 

Response:  We  have  not  included  our 
discussion  of  program  designs  within 
the  text  of  the  regulation.  That 
discussion  is  intended  to  spark  creative 
thinking  about  State  choices  in 
implementing  TANF,  rather  than  to 
prescribe  a  particular  design  for  all 
States.  It  is  also  intended  to  imderscore 


the  important  role  we  think  education 
can  play  in  TANF. 

We  have  not  included  the  kind  of 
blanket  statement  the  commenter 
suggests  absolving  States  of  any 
potential  penalty  liability  for  including 
a  wide  array  of  educational  components 
in  its  work  definitions.  There  are 
statutory  limits  on  coimting  educational 
activities  in  the  participation  rates;  a 
State  that  exceeded  those  limits  could 
be  subject  to  a  penalty.  Readers  should 
refer  to  §  261.33  for  a  discussion  of  the 
limits  on  coimting  participation  in 
educational  activities  in  the 
participation  rates. 

As  we  indicated  above,  we  have  opted 
not  to  define  the  work  activities  to  a 
greater  degree  than  the  statute  does.  We 
think  that  the  preamble  discussion  gives 
States  ample  suggestions  of  ways  to 
integrate  education  with  work  activities. 
We  are  also  available  to  work  with  any 
State  and  its  education  community  to 
help  them  design  programs  that  will 
meet  their  particular  needs. 

Comment:  One  commenter  stated  that 
there  is  no  provision  to  count 
participants  in  a  GED  program,  adult 
basic  education  or  English  as  a  Second 
Language  (ESL)  in  the  participation 
rates  and  luged  making  them  coimtable 
work  activities.  Another  commenter 
luged  adding  a  basic  skills  "refresher" 
course  for  those  already  holding  a  GEO. 
A  third  commenter  encouraged  us  to 
include  student  internships  as  a  work 
activity. 

Response:  While  we  have  no  authority 
to  add  to  the  list  of  12  work  activities, 
a  State  could  provide  the  education 
programs  described  in  the  first  two 
comments  under  the  existing  activities. 
In  particular,  we  point  out  that  GED  is 
explicitiy  part  of  the  eleventh  activity: 
"satisfactory  attendance  at  secondary 
school  or  in  a  course  of  study  leading 
to  a  certificate  of  general  equivalence  for 
a  recipient  who  has  not  received  a  high 
school  diploma  or  a  certificate  of  high 
school  equivalency."  Similarly,  student 
internships,  depending  on  their  content, 
may  well  meet  a  State's  definition  of 
one  or  another  of  its  work  activities.  We 
would  be  glad  to  provide  technical 
assistance  to  a  State  that  has  questions 
about  incorporating  activities  such  as 
these  into  its  program  design. 

Comment:  One  commenter  luged  us 
to  require  States  to  include  vocational 
educational  training  among  their  work 
activities. 

Response:  We  imderstand  the 
commenter's  interest  in  seeing  that 
recipients  have  the  opportunity  to  enroll 
in  training  programs  that  will  give  them 
the  skills  to  qualify  for  and  keep  higher 
paying  jobs;  however,  we  do  not  have 
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the  authority  to  require  a  State  to 
provide  any  specific  work  component. 

Comment:  One  conunenter  expressed 
support  for  the  development  of  micro- 
enterprises  and  other  forms  of  self- 
employment,  particularly  in  nutti 
settings.  The  conmienter  urged 
increasing  flexibility  in  this  area  by 
coimting  the  period  necessary  to 
develop  a  business  as  participation. 

Response:  Again,  the  State  nas  the 
flexibility  to  design  and  define  work 
activities  that  meet  the  needs  of  its 
caseload,  including  creating  a  micro- 
enterprise  development  program.  It  is 
imclear  from  the  comment  precisely 
what  activities  the  commenter  believes 
should  be  considered  work  that  are 
excluded  either  by  statute  or  by  a  State's 
policies.  We  agree  that  any  legitimate 
hours  of  work  in  the  development  of  a 
business  could  contribute  to  the 
participation  rate;  however,  for 
example,  if  the  recipient  is  waiting  for 
a  loan  approval,  but  not  otherwise 
participating,  it  hardly  seems  reasonable 
to  count  that  time  as  participation.  The 
fact  that  something  has  value  or  is 
integral  to  a  countable  activity  does  not 
necessarily  mean  it  can  count  as 
participation.  We  would  be  happy  to 
work  with  States  that  would  like 
technical  assistance  in  this  area. 

Comment:  One  commenter  expressed 
support  for  the  requirement  that  a  State 
provide  us  with  its  work  definitions, 
citing  its  value  for  research  into 
effective  employment-related  services. 
Another  commenter  objected  to  this 
requirement,  maintaining  that  States 
must  already  submit  this  information  as 
part  of  the  State  TANF  plans. 

Response:  We  think  it  is  important  to 
know  how  States  are  defining  the 
activities  because  of  the  implications 
they  have  for  penalties.  We  want  to 
ensure  that  we  enforce  the  requirements 
of  TANF  in  a  way  that  is  as  equitable 
to  States  as  possible.  We  also  agree  that 
the  definitions  will  help  with  research 
into  effective  program  designs.  We  think 
it  is  reasonable  to  collect  these 
definitions  as  an  annual  addendum  to 
other  data  collection.  Unfortunately,  the 
TANF  State  plans  do  not  necessarily 
include  a  State's  work  activity 
definitions.  However,  we  have  revised 
the  reporting  requirements  at  §  265.9(d) 
to  allow  a  State  that  included  such 
information  in  its  plan  to  reference  the 
plan  or  attach  the  appropriate  plan 
pages. 

Comment:  One  commenter  objected  to 
"such  a  restricted  list  of  countable  work 
activities"  protesting  that  low-grant 
States  will  not  be  able  to  make  use  of 
several  of  the  components  because 
recipients  will  have  too  much  income  to 
continue  receiving  assistance.  The 


conunenter  also  stated  that  low-grant 
States  wiU  be  adversely  affected  by  the 
minimimi  wage  requirements  of  the  Fair 
Labor  Standards  Act  (FLSA). 

Response:  States  must  weigh  carefully 
their  decisions  about  grant  amounts  and 
earnings  disregards  as  they  formulate 
State  policy.  The  commenter  is  correct 
that  a  State's  benefit  rules  may  have 
implications  for  its  participation  rates, 
as  well  as  for  a  family's  time  limit  and 
for  State  budgets.  However,  these  are 
largely  matters  of  State  discretion;  the 
regulations  reflect  the  statutory  work 
activities.  Readers  should  refer  to  the 
preamble  at  §  261.16  for  a  more  detailed 
discussion  of  the  FLSA  and  its  effect  on 
TANF  work  activities. 

Section  261 .31 — How  Many  Hours  Must 
an  Individual  Participate  To  Count  in 
the  Numerator  of  the  Overall  Rate? 
(§271.31  of  the  NPRM) 

Section  407(c)  of  the  Act  specifies  the 
Tninimiiin  hours  an  individual  must 
participate  to  count  in  the  State's  overall 
participation  rate  calculation.  There  are 
two  related  requirements.  First,  there  is 
a  iDJninnim  average  number  of  hours 
per  week  for  whidi  a  recipient  must  be 
engaged  in  work  activities.  The  average 
weekly  hours  are  reflected  in  the 
following  table: 


K  the  fiscal  year  is: 


1997 

1998 

1999 

2000  or  thereafter 


Then  the 
minimum 
average 
hours  per 
week  is: 


?0 
2Q 
25 
30 


Second,  the  law  requires  that  at  least 
an  average  of  20  hours  per  week  of  the 
minimum  average  must  be  attributable 
to  certain  specific  activities.  These 
activities  are: 

•  Unsubsidized  emplo)mient; 

•  Subsidized  private-sector 
employment; 

•  Subsidized  public-sector 
employment; 

•  Work  experience; 

•  On-the-job  training; 

•  Job  search  and  job  readiness 
assistance  for  no  more  than  four 
consecutive  weeks  and  up  to  six  weeks 
total  in  a  year; 

•  Community  service  programs; 

•  Vocational  educational  training  not 
to  exceed  12  months; 

•  Provision  of  child  care  services  to 
an  individual  who  is  participating  in  a 
community  service  program. 

(Note:  the  limitation  that  at  least  20  hours 
come  from  certain  activities  does  not  apply 
to  teen  heads  of  households;  however,  there 


are  other  limitations  related  to  teen  heads  of 
households.  Please  refer  to  §  261.33  below.) 

After  an  individual  meets  the  basic 
level  of  participation,  the  following 
activities  may  count  toward  the  total 
work  requirement  hours  of  work: 

•  Job  skills  training  directly  related  to 
employment; 

•  Education  directly  related  to 
employment  for  those  without  a  high 
school  diploma  or  equivalent; 

•  Satisfactory  attendance  at  a 
secondary  school  or  GED  course  for 
those  without  a  high  school  diploma  or 
equivalent. 

In  our  consultations  prior  to  drafting 
the  NPRM,  several  people  asked 
whether  a  State  may  average  the  hours 
of  participation  of  different  recipients  to 
reach  the  mininnini  average  hours 
required  by  the  work  participation  rate, 
as  they  could  in  the  JOBS  program. 
PRWORA  does  not  permit  combining 
and  averaging  the  hours  of  work  of 
different  individuals.  However,  the 
regulation  and  the  statute  permit 
averaging  an  individual's  weekly  work 
hours  over  the  month  to  reach  the 
minimum  average  niunber  of  hours  per 
week  required  for  that  individual  to  be 
engaged  in  work. 

We  have  reorganized  the  regulatory 
text  slightly  from  the  way  it  appeared  in 
the  NPRM  for  the  sake  of  clarity,  but 
this  section  still  paraphrases  the  statute 
in  simple,  understandable  terms. 

The  final  regulations  do  not  contain 
the  chart  we  included  in  the  NPRM 
depicting  which  work  activities  count  in 
the  first  20  hours  and  which  count 
thereafter.  We  decided  the  chart  no 
longer  added  to  readers'  understanding 
of  the  provision  since  legislative 
changes  simplified  the  rules  and  its 
inclusion  disrupted  the  regulatory  text, 
making  the  policy  more  difficult  to 
follow. 

Comment:  We  received  several 
comments  expressing  support  for  our 
clarification  in  the  NPRM  that  a  State 
may  average  an  individual's  weekly 
hours  of  work  over  a  month.  One 
commenter  supported  averaging,  but 
without  reference  to  an  individual's 
hours  in  a  month. 

Response:  For  clarity,  we  would  like 
to  reiterate  that  the  statute  does  not 
permit  combining  and  averaging  of 
houirs  of  work  of  different  individuals  in 
the  overall  participation  rate.  Rather,  it 
is  an  individual's  hours  of  work  from 
different  weeks  within  a  month  that 
may  be  averaged. 

Comment:  Several  commenters 
expressed  concern  about  the  effects  of 
the  FLSA  in  restricting  the  nimiber  of 
hours  a  State  may  require  an  individual 
to  participate  in  certain  work  activities. 
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particularly  work  experience  and 
community  service.  They  emphasized 
the  importance  of  these  activities  to 
individuals  not  ready  for  imsubsidized 
employment. 

Concerned  that  the  FLSA  will  impede 
a  State's  ability  to  meet  the  participation 
rate  requirements,  some  conunenters 
urged  us  to  exempt  these  activities  from 
the  wage  and  hour  requirements  of  the 
FLSA. 

Response:  We  have  no  authority  to 
exempt  an  activity  from  the 
requirements  of  the  FLSA.  We  have 
tried  to  explain  the  basic  effect  of  the 
requirements  on  TANF  work  activities 
in  the  preamble  to  §  261.16,  but  we  urge 
interested  parties  to  consult  the 
Department  of  Labor's  guidance  entitled 
"How  Workplace  Laws  Apply  to 
Welfere  Recipients  (May  1997)"  for 
more  information.  We  would  also  like  to 
point  out  that  States  have  the  option  of 
increasing  the  amoimt  of  a  femuy's 
grant  and  thus  permitting  an  individual 
to  engage  in  more  hoius  of  work  in 
accordance  with  the  FLSA.  States 
should  weigh  policy  decisions  in  this 
area  very  carefully:  the  interrelated 
effects  on  participation  rates,  a  femily's 
remaining  months  under  the  Federal 
time  limit,  and  State  spending  on  the 
TANF  program  are  crucial  aspects  of 
TANF  program  design. 

Cbmment:  A  couple  of  conunenters 
expressed  opposition  to  separating  the 
work  activities  into  those  that  count  for 
the  first  20  hoxiis  and  those  that  count 
thereafter,  questioning  the  regulation's 
support  for  educational  attainment 
despite  the  preamble's  discussion  of  its 
importance. 

Response:  The  requirement  that  the 
three  education-based  activities  can 
only  coimt  for  participation  after  the 
first  20  hours  is  a  statutory  one;  thus,  we 
have  no  authority  to  alter  it.  That  feet 
does  not  change  our  commitment  to 
education  for  recipients  who  need  it 
We  have  suggested  several  possible 
models  for  combining  education  with 
other  activities  and  stand  ready  to  help 
States  that  would  like  technical 
assistance  in  this  area. 

Conunent:  A  commentw  urged  us  to 
make  GED  preparation  and  English  as  a 
Second  Language  (ESL)  "stand  alone, 
countable"  activities  because  substantial 
portions  of  some  State  caseloads  need 
basic  education  and  language  skills 
before  they  can  hold  even  entry-level 
fobs. 

Response:  Clearly,  both  GED 
preparation  and  ESL  fit  within  the  list 
of  12  w(^  activities  enumerated  in  the 
statute. 

We  presiune  that  the  commenter's  real 
concern  is  that  the  State  cannot  receive 
full  participation  credit  for  such 


educational  activities  because  of  the 
requirement  that  the  first  20  hours  of 
participation  be  attributable  to  the 
noneducational  activities.  This  is  a 
statutory  requirement  that  we  have  no 
authority  to  change  in  the  regulations. 
We  urge  States  and  localities  to  consider 
combining  work  and  educational 
activities  where  it  is  appropriate  in 
order  to  maximize  participation  credit. 
Although  some  individuals  will  not  be 
able  to  engage  in  multiple  activities,  this 
could  be  a  viable  solution  for  many 
recipients. 

Comment:  One  commenter,  in' 
stressing  the  importance  of  education  to 
permanent  self-siifficiency,  urged  us  to 
include  time  spent  on  homework  and 
fieldwork  when  calcxilating  an 
individual's  hours  of  participation. 

Response:  As  we  have  indicated,  it  is 
each  State's  responsibility  to  define  its 
work  activities  in  a  reasonable  manner; 
thus  a  State  could  choose  to  include 
homework  time  as  part  of  an  activity. 
However,  we  encourage  States  to 
consider  carefully  how  Congress 
intended  to  treat  homeworiiL  in 
determining  "engaging  in  work"  to 
ensure  that  its  interpretation  is 
reasonable. 

It  is  unclear  to  us  exactiy  what  the 
commenter  means  by  "fieldwork";  if 
this  refers  to  practical,  career-based 
experience  within  the  context  of  an 
educational  activity,  it  might  meet  a 
State  work  activity  definition.  We  have 
spoken  to  this  issue  in  response  to  a 
conunent  about  student  internships 
above  in  the  comments  to  §  261.30. 

Comment:  A  commenter  urged  us  to 
give  partial  credit  for  placing 
individuals  in  countable  activities  for 
fewer  than  the  minimum  avmage 
number  of  hours.  For  example,  if  the 
required  hours  are  20  and  the  individual 
participates  for  10  hours  per  week,  the 
commenter  would  have  us  coimt  the 
case  as  0.5  in  the  participation  rate  for 
that  month.  Another  urged  us  to 
develop  a  means  of  giving  a  State  credit 
for  an  individual's  participation  over  a 
longer  period  of  time  than  one  month. 

Response:  The  statute  does  not 
provide  fat  counting  a  portion  of  a  case 
in  the  participation  rate  and  measures 
participation  on  a  monthly  basis;  either 
the  adult  is  engaged  in  work  and  the 
family  coimts  in  the  rate  or  it  does  not 
and  is  not  in  the  rate. 

Comment:  One  commenter  luged  us 
to  modify  this  section  to  include  the 
provisions  of  S  261.35  or  to  include  a 
cross-refisrence  to  it  That  section 
indicates  that  we  will  count  a  single 
custodial  parent  caring  for  a  child  under 
the  age  of  six  as  engaged  in  v/atk.  if  the 
parent  participates  in  work  activities  for 
an  average  of  at  least  20  hoxus  per  week. 


Response:  The  language  of  this 
section  is  consistent  with  the  statute 
and  does  not  need  to  incorporate  the 
provisions  of  §  261.35  to  take  into 
account  the  fidl  range  of  ways  in  which 
a  femily  may  meet  tne  participation  rate. 
We  have  tried  to  make  these  regulations 
easy  to  read.  This  means,  in  part, 
keeping  sections  reasonably  short  and 
separating  different  ideas  into  new 
sections.  In  this  subpart  in  particular, 
we  have  tried  to  group  all  tne  provisions 
that  relate  to  coimting  hours  of  woric;  it 
would  be  simply  impractical  to  include 
all  these  provisions  in  one  section. 

We  have  decided  not  to  reference 
§  261.35  to  avoid  multiple  references  to 
the  aihet  sections  in  subpart  C,  which 
we  think  readers  will  readily  notice  due 
to  their  proximity. 

Comment:  A  couple  of  commenters 
urged  us  to  give  a  State  credit  for  an 
individual's  "excused"  absences  from 
work,  such  as  holidays  or  jury  duty,  as 
opposed  to  counting  only  actual  hoius 
of  work.  They  thou^t  that  an  absence 
beyond  the  individual's  control  should 
count  as  participation.  Another 
commenter  suggested  that  we  coimt  at 
least  a  portion  of  an  individual's 
commute  time  when  he  or  she  must 
travel  an  extended  distance  to  reach  the 
job. 

Response:  The  statute  specifies  the 
standard  by  which  we  must  measure 
whether  an  individual  is  engaged  in 
woritL  That  standard  is  that  a  recipient 
"is  participating  in  work  activities  for  at 
least  the  minimum  average  number  of 
hours  per  wedc"  specified  in  die  table 
in  this  section.  Although  the  JOBS 
program  gave  us  the  discretion  to 
establish  a  participation  standard  that 
considmed  scheduled  hours  and  actual 
hours  wc^ced,  TANF  does  not  provide 
that  flexibility. 

However,  consistmt  with  ordinary 
practice  for  counting  work  time,  a  State 
could  base  the  hours  of  work  it  reports 
on  an  employer's  record  of  hours  for 
which  an  employee  is  paid,  thus 
accounting  for  paid  holidays  and  jury 
duty  days.  Similarly,  consistent  with  the 
onUnary  practice  for  coimting  work 
time,  we  do  not  believe  that  commuting 
time  can  reasonably  be  considered 
"engaging  in  woric"  for  any  activity  and 
therefore  will  not  count  it  toward  the 
participation  rates. 

Section  261 .32 — How  Many  Hours  Must 
an  Individual  Participate  To  Count  in 
the  Numerator  of  the  Two-Parent  Rate? 
(§271.32  of  the  NPRM) 

For  two-parent  iiamilies,  section 
407(c)  of  the  Act  specifies  that  the 
parents  must  be  participating  in  work 
activities  for  a  total  of  at  least  35  hours 
per  week  and  that  a  specified  numbOT  of 
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hours  be  attributable  to  specific  work 
activities.  A  State  may  have  one  parent 
participate  for  all  35  hours,  or  both 
parents  may  share  in  the  work  activities. 
If  the  family  receives  federally-funded 
child  care  assistance  and  an  adult  in  the 
family  is  not  disabled  or  caring  for  a 
severely  disabled  child,  then  the  parents 
must  be  participating  for  a  total  of  at 
least  55  hours  per  week.  As  before,  a 
specified  niunber  of  hours  must  be 
attributable  to  certain  activities  (listed 
below). 

In  the  first  situation  (where  the 
weekly  total  must  be  at  least  35  hours), 
at  least  30  hours  must  be  attributable  to 
the  same  narrow  group  of  activities  that 
applies  to  the  20-hour  standard  in  the 
ovOTall  rate.  In  the  second  situation 
(where  the  weekly  total  must  be  at  least 
55  hours),  50  hours  must  be  attributable 
to  this  narrow  group  of  activities.  Again, 
these  are: 

•  Unsubsidized  employment; 

•  Subsidized  private  sector 
emplojrment; 

•  Subsidized  public  sector 
employment; 

•  Work  experience; 

•  On-the-job  training; 

•  Job  search  and  job  readiness 
assistance  for  no  more  than  four 
consecutive  weeks  and  up  to  six  weeks 
total  in  a  year, 

•  Community  service  programs; 

•  Vocational  educational  training  (for 
not  more  than  12  months); 

•  Provision  of  child  care  services  to 
an  individual  who  is  participating  in  a 
community  service  program. 

Therefore,  no  more  than  five  of  the 
relevant  Tninimum  hours  may  be 
attributable  to  education  related  to 
employment,  high  school  (or 
equivalent),  or  job  skills  training 
activities. 

During  our  consultations  prior  to 
developing  the  NPRM.  many  thought  it 
was  unclear  whether  the  35-hour 
requirement  was  a  minimum  for  each 
week  or  a  minimum  weekly  average,  as 
is  the  case  in  the  overall  rate.  Foar 
example,  if  a  parent  participated  40 
hours  one  wedc  and  30  hours  the  next, 
the  question  arose  whether  he  or  she 
would  meet  the  minim\im  requirement 
for  both  weeks.  To  provide  maximum 
flexibility  for  States  to  meet  the  program 
goals,  we  clarified  in  the  proposed  rule 
and  have  maintained  in  the  final 
regulations  that,  as  long  as  the  parents' 
average  total  hours  equal  at  least  35 
hours  per  week,  the  individual  meets 
the  participation  requirement. 

Other  than  this  clarification,  we  have 
mirrored  the  statute.  As  in  §  261.31,  we 
have  reorganized  the  regulatory  text 
slightly  from  the  way  it  appeared  in  the 
NPRM  to  make  it  clearer,  but  this 


section  still  paraphrases  the  statute  in 
simple,  understandable  terms. 

The  majority  of  the  comments  on  this 
section  expressed  support  for  our 
interpretation  that  the  weekly  hours 
requirement  was  a  weekly  average 
within  a  month  and  not  a  fixed  number 
of  hours  for  each  week.  Commenters 
emphasized  that  this  moII  help  States 
work  flexibly  with  families  and  respond 
to  emergencies  or  other  family  needs 
that  affect  hours  of  work  in  a  particular 
week. 

We  also  received  many  of  the  same 
comments  in  this  section  that  we 
received  in  connection  with  the  hours  of 
work  required  for  the  overall 
participation  rate.  In  particular,  please 
refer  to  the  preamble  for  §  261.31  for 
discussion  of  the  comments  and  our 
responses  about:  the  requirements  of  the 
FLSA;  counting  "excused"  absences 
from  work  toward  the  participation  rate; 
giving  partial  partidpaticm  credit  for 
participating  below  the  hours  of  work 
standard;  and  reporting  reqiiirements  for 
a  week  that  spans  two  months. 

Comment:  A  commenter  noted  that 
this  section  refers  to  "an  individual" 
counting  as  oogaged  in  worin  and  urged 
us  to  substitute  the  word  "family" 
instead. 

Response:  We  recognize  that  both 
parents  may  actually  be  participating 
and  contributing  to  the  total  numbw  of 
hours  required  to  be  engaged  in  vratk, 
35  or  55  hours  depending  on  whether 
they  receive  federally-funded  child  care. 
We  tised  the  word  "individual"  because 
the  statute,  at  section  407(cKlXB),  uses 
that  torn.  While  this  is  luA  necessarily 
strictly  wxnirate,  it  is  no  m««  accurate 
to  describe  the  "family"  as  working;  a 
family  is  counted  in  the  participaticm 
rate,  but  it  is  one  m  two  individu^ 
who  eagjage  in  woiIl  We  thou^t  that 
relying  on  the  language  of  the  statute 
would  be  less  cmiftising  in  this  case. 

Qmuaent:  Chie  comments  advised  us 
to  modify  this  section  to  indicate  that  a 
family  with  a  disabled  parent  should 
not  be  considoed  a  two-parent  famify 
for  the  purposes  of  the  participation  rate 
calculaticms  in  accordance  with  the 
statute. 

Response:  The  conunenter  is  conect 
that  the  statute  excludes  families  with  a 
disabled  parent  from  the  two-parent 
participation  rate  calculation.  We 
included  this  provision  in  subpart  B 
where  we  describe  the  calculations  for 
the  participation  rates.  Please  refnr  to 
§  261.24(d). 


Section  261.33 — What  Are  the  Special 
Requirements  Concerning  Educational 
Activities  in  Determining  Monthly 
Participation  Rates?  (§271.33  of  the 
NPRM) 

Section  407(c)(2)(C)  of  the  Act 
provides  that  a  teen  who  is  married  or 
the  single  head-of-household  is  deemed 
to  be  engaged  in  work  for  a  month  if  he 
or  she  maintains  satisfactory  attendance 
at  a  secondary  school  or  the  equivalent 
or  participates  in  education  directly 
related  to  employment  for  an  average  of 
at  least  20  hours  per  week.  Paragraph  (b) 
of  this  section  paraphrases  the  language 
of  this  statutory  {Htmsion. 

To  reinforce  the  emphasis  on  work, 
section  407  of  the  Act  limits  educational 
activities  in  two  ways: 

(1)  An  individual's  participation  in 
vocational  educational  training  may 
count  for  participation  rate  purposes  for 
a  TpiiTriTniiin  of  12  months;  and 

(2)  F(»r  each  participation  rate,  not 
more  than  30  percent  of  individuals 
determined  to  be  engaged  in  work  for  a 
month  may  count  by  reason  of 
participation  in  vocational  educational 
training.  In  fiscal  year  2000  and 
thereaftm.  this  30-percent  limit  also 
includes  the  teens  deemed  to  be 
engaged  in  woric  by  reason  of 
maintaining  satisfactory  attendance  at 
secondary  school  (or  the  equivalent)  or 
participating  in  educaticm  directly 
related  to  cimployment,  whom  we 
described  above. 

When  PRWORA  was  enacted,  there 
was  substantial  controversy  about 
precisely  how  the  second  limitation 
would  apply.  However,  Pub.  L.  105-33 
modified  this  provision,  making  the 
limitation  much  clearer.  The  description 
above  and  the  r^ulation  at  §  261.33 
reflect  the  new  provision,  as  amended 
by  Pub.  L.  105-33. 

Based  on  srane  of  the  comments  we 
received,  we  have  made  some  minor 
modifications  to  the  regulatory  language 
as  it  appeared  in  the  ^^RM.  llie 
proposed  regulatory  language 
inadvertent  suggested  that  only 
married  heads-of-households,  as 
opposed  to  any  married  teen,  could  be 
deemed  to  be  engaged  in  work  by  virtue 
of  this  provisitm.  In  addition  to 
correcting  that  orror,  we  have  modified 
the  wording  of  the  30-percent  cap  to 
reflect  the  statute  more  closely. 

We  also  want  to  ejq>lain  the  technical 
details  of  how  we  will  interpret  the 
provision  relating  to  counting  teens  in 
educational  activities  for  the  purposes 
of  calculating  the  participation  rates.  We 
are  interpreting  the  deeming  of  teens  as 
engaged  in  vrotk  based  on  satisfactory 
attendance  in  secondary  school  (or  the 
equivalent)  or  20  houra  per  week  of 
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education  directly  related  to 
employment  to  apply  to  both 
participation  rates.  While  the  provision 
might  appear  at  first  glance  to  apply  to 
the  overall  rate  alone,  after  considering 
Congressional  intent  and  the  legislative 
history,  we  think  it  is  appropriate  to 
apply  it  in  the  two-parent  rate  as  well. 

Because  the  two-parent  rate,  as 
amended  by  Pub.  L.  105-33,  permits  the 
hours  of  the  two  parents  to  be  combined 
to  achieve  the  required  weekly  average, 
we  needed  to  determine  how  many,  if 
any,  additional  hovas  the  parents  woiild 
need  to  work  in  order  to  coimt  in  the 
two-parent  rate  when  one  parent  was 
maintaining  satisfactory  attendance  in 
high  school  or  the  equivalent.  It  seemed 
unreasonable  and  contrary  to  the  spirit 
of  the  law  to  count  the  family  without 
any  additional  hours;  for  example,  that 
would  allow  a  two-parent  family  to 
count  based  solely  on  the  attendance  of 
one  parent  in  a  GED  class.  Such  a  policy 
would  support  neither  the  educational 
welfare  of  the  other  parent  nor  the 
economic  self-sxifBciency  of  the  family, 
feced  with  time-limited  benefits. 

To  address  these  concerns,  ovi  rules 
incorporate  the  following  policy  for 
two-parent  families:  (1)  we  will  consider 
satisfactory  attendance  at  secondary 
school  or  ^e  equivalent  of  a  single 
head-of-household  or  mauled  recipient 
under  the  age  of  20  to  equate  to  20  hours 
per  week  of  participation;  thus,  the 
parents  would  need  a  combination  of  15 
or  35  additional  average  hours  per  week 
(depending  on  which  standard  of  hours 
applied  to  them)  to  count  for  the  two- 
parent  participation  rate;  and  (2)  if  both 
parents  in  the  family  are  under  20  years 
of  age,  we  will  consider  them  to  be 
engaged  in  work  if  both  meet  the 
conditions  of  §  261.33(b),  that  is,  if  both 
are  either  satisfactorily  attending  school 
or  equivalent  or  participating  in 
education  directly  related  to 
employment  for  at  least  20  hoius  per 
week.  Our  rationale  for  equating 
satisfactory  attendance  in  secondary 
school  with  20  hours  of  participation  is 
that  the  statute  makes  the  presumption 
that  such  attendance  is  equivalent  to  20 
hours  in  education  directly  related  to 
employment. 

Comment:  One  commenter,  while 
acknowledging  the  statutory  origin  of 
the  30-percent  cap,  nevertheless 
objected  to  the  provision  as  it  relates  to 
teens  in  secondary  education.  The 
commenter  stated  that  a  mandated 
activity  cannot  have  a  cap. 

Response:  The  conunenter  is  correct 
that  the  30-percent  limitation  is 
required  by  the  statute;  however,  we 
woxild  like  to  address  the  question  of 
secondary  education  as  a  mandated 
activity.  The  commenter  is  referring  to 


section  408(a)(4)  of  the  Act,  which 
prohibits  a  State  from  using  TANF 
funds  to  assist  a  single  parent  under  the 
age  of  18  who  has  not  completed  high 
school  (or  equivalent)  unless  he  or  she 
attends  high  school  (or  equivalent)  or  a 
State-approved  alternative  education  or 
training  program.  Both  provisions 
underscore  the  importance  of  basic 
education  for  teens  but  are  distinct  in 
their  effects  within  TANF.  Even  if  the 
teen  populations  and  the  activities 
described  were  identical,  which  they  are 
not,  the  central  difference  between  the 
two  provisions  is  that  one  mandates 
what  the  teens  must  do  and  the  other 
restricts  what  a  State  receives  credit  for 
in  the  participation  rate. 

Comment;  We  received  several 
conunents  iirging  us  to  count  post- 
secondary  education  toward  the 
participation  rate  and  recommending 
that  the  regulations  explicitly  indicate 
that  it  is  a  TANF  work  activity. 

Response:  As  we  have  indicated 
above,  we  do  not  have  the  authority  to 
create  additional  work  activities  beyond 
the  12  statutory  activities.  Nevertheless, 
depending  on  whether  and  how  the 
State  chose  to  incorporate  it  into  its 
TANF  structure,  post-secondary 
education  could  fit  within  the  definition 
of  1  or  more  of  the  12  activities.  The 
appropriateness  of  categorizing  it  as  one 
activity  versus  another  would  depend 
on  the  nature  of  the  post-secondary 
program,  such  as  whether  it  were 
vocational  training. 

We  would  also  Uke  to  emphasize  that 
States  have  the  flexibility  to  design 
programs  that  allow  recipients  to 
combine  school  and  work.  We  have 
suggested  some  possible  models  for  this 
in  the  preamble  to  §  261.30  and  are 
ready  to  work  with  States  that  want  help 
in  pursuing  such  program  designs. 

Comment:  A  couple  of  commenters 
objected  to  the  limitations  on  vocational 
educational  training,  both  an 
individual's  limit  to  12  months  and  the 
30-percent  cap.  They  stressed  that  States 
should  be  boe  to  design  vocational 
programs  that  are  effective  in  moving 
participants  into  permanent 
employment,  which  may  require  more 
than  one  year  of  training. 

Response:  States  are  free  to  design 
and  operate  vocational  programs  that 
take  longer  than  one  year  to  complete; 
the  limitation  is  strictly  about  the  period 
of  time  for  which  a  State  could  receive 
credit  for  a  recipient's  participation  in 
that  program,  llie  limitation,  while 
potentially  discouraging  States  from 
designing  certain  long-term  programs,  is 
statutory  and  beyond  o\u  authority  to 
modify.  Again,  we  would  like  to  point 
out  that  combining  vocational  training 
with  practical  experience  that  could 


count  as  another  activity  may  be  a 
viable  approach  in  many  cases. 
Moreover,  States  should  consider  that 
effective  vocational  education  programs, 
or  other  programs  that  succeed  in 
moving  recipients  from  welfare  to  work, 
will  contribute  to  the  likelihood  that  the 
State  will  qualify  for  a  high  performance 
bonus  or  caseload  reduction  credit.  We 
are  awarding  the  high  performance 
bonuses  based  on  several  criteria, 
including  the  number  of  new  hires, 
increases  in  earnings  and  job  retention. 
Thus,  in  spite  of  the  limits  on  coimting 
vocational  educational  training  as 
participation,  there  are  other  incentives 
to  designing  effective  vocational 
education  programs. 

Comment:  A  commenter  noted  that 
the  proposed  regulations  and  preamble 
did  not  indicate  that  a  State  has 
discretion  to  determine  how  to  measure 
the  12-month  limit  on  counting  an 
individual's  participation  in  vocational 
educational  training. 

The  commenter  also  urged  us  to 
amend  the  regulations  to  indicate  that  a 
State  that  combines  education  with 
other  activities  would  necessarily  be 
able  to  coimt  these  activities  in  the 
participation  rates. 

Response:  States  have  limited 
flexibility  in  this  area.  If  a  family  is 
included  in  the  numerator  of  a 
participation  rate  for  a  month  by  virtue 
of  participation  in  vocational 
educational  training,  then  that  month 
coimts  against  the  12-month  limit  for 
that  individual. 

If  a  State  reports  hours  of 
participation  in  an  activity  that  meet  the 
requirements  of  this  subpart,  then  the 
hours  would  coimt  in  the  participation 
rates,  and  the  month  would  coimt  as  a 
month  or  participation  in  the  activity, 
regardless  of  whether  the  individual 
performed  them  in  combination  or 
separately. 

We  have  stressed  the  possibility  of 
combining  education  and  work 
activities  in  part  because  of  the  statutory 
limits,  reflected  in  these  regulations,  on 
how  educational  activities  may  coimt 
for  participation  purposes.  In  addition, 
we  believe  that  encoiuaging  recipients 
to  acquire  new  and  more  advanced 
skills  after  they  have  entered  the  work 
world  will  help  them  attain  and  keep 
higher-paying  jobs,  leading  to  more 
economic  seciuity  for  families. 

Section  261.34— Are  There  Any 
Limitations  in  Counting  Job  Search  and 
Job  Readiness  Assistance  Toward  the 
Participation  Rates?  (§271.34  of  the 
NPRM) 

Section  407(c)(2)(A)(i)  of  the  Act 
limits  job  search  and  job  readiness 
assistance  in  several  ways. 
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First,  an  individual  generally  may  not 
count  as  engaged  in  work  by  virtue  of 
participation  in  job  search  and  job 
readiness  assistance  for  more  than  six 
weeks.  No  more  than  four  of  these 
weeks  may  be  consecutive.  During  our 
consultations  prior  to  drafting  the 
NPRM,  we  were  asked  whether  these 
limitations  applied  for  the  lifetime  of 
the  individual,  per  spell  of  assistance,  or 
per  fiscal  year. 

Based  on  those  consultations,  after  an 
analysis  of  the  statute,  we  decided  in 
the  NPRM  to  interpret  it  as  a  fiscal-year 
limit  for  two  policy  reasons.  First,  since 
the  participation  rate  itself  is  tied  to  the 
fiscal  year,  it  makes  sense  to  apply  the 
limitation  to  the  same  timeframe. 
Second,  a  different  policy  could  force 
States  to  place  individuals  in  other,  less 
appropriate  activities  just  to  meet  the 
participation  rate.  Moreover,  research 
indicates  that  job  search  activities  are  an 
instrumental  component  in  effective 
work  program  designs. 

The  statutory  language  supports  the 
fiscal-year  interpretation.  The  job  search 
language  at  section  407(c)(2)(A)(i)  of  the 
Act  limiting  the  weeks  of  participation 
states  that  the  limit  is  "notwithstanding 
paragraph  (1)."  Paragraph  (1)  refers  to 
the  determination  of  whether  a  recipient 
is  engaged  in  work  for  a  month  "in  a 
fisccil  year."  Thus  the  reference  to 
paragraph  (1)  puts  the  job  search 
limitation  in  the  context  of  a  calculating 
whether  an  individual  is  engaged  in 
work  in  the  fiscal  year.  Based  on  these 
considerations,  we  clarified  in  the 
proposed  rules  that  the  six-week 
limitation  applies  to  each  fiscal  year  and 
have  not  changed  that  interpretation  in 
the  final  regulations. 

The  legislation  and  oiu-  rules  allow 
the  6-week  limit  on  job  search  and  job 
readiness  assistance  to  extend  to  12 
weeks  if  the  unemployment  rate  of  a 
State  exceeds  the  national 
imemployment  rate  by  at  least  50 
percent,  or  if  the  State  could  qualify  as 
a  needy  State  for  the  Contingency  Fimd. 

Finally,  our  rules  paraphrase  tne 
statute  (at  section  407(c)(2)(A)(ii)  of  the 
Act)  in  allowing  a  State  to  coimt  three 
or  foiu  days  of  job  search  and  job 
readiness  assistance  during  a  week  as  a 
full  week  of  participation  on  one 
occasion  for  the  individual. 

Comment:  We  received  many 
comments  in  support  of  our 
interpretation  that  the  job  search  and  job 
readiness  limit  applies  on  a  fiscal-year 
basis.  However,  one  commenter  thought 
we  were  too  specific  and  should  allow 
States  to  interpret  the  limitation. 

Response:  We  have  not  modified  the 
regiilation  as  the  commenter  suggests. 
We  think  it  is  reasonable  to  apply  one 
standard  to  all  States.  Given  the 


overwhelming  support  for  the  fiscal- 
year  interpretation  and  the  statutory  and 
policy  support  we  provided  for  it  above, 
the  final  regulations  maintain  that 
policy.  This  policy  only  limits  the 
maximum  job  search  and  job  readiness 
that  coimt  for  participation  piuposes. 
States  still  have  flexibility  in 
determining  how  much  an  individual 
should  actually  participate  in  such 
activities,  including  the  flexibility  to 
apply  the  job  search  and  job  readiness 
limit  on  a  lifetime  basis  for  an 
individual  if  they  so  choose. 

Comment:  A  commenter  thought  that 
the  way  in  which  we  paraphrased  the 
statute's  limit  on  job  search  and  job 
readiness  to  not  more  than  four 
consecutive  weeks  was  confusing  and 
luged  us  to  use  the  statutory  wording. 

Response:  We  have  modified  this 
section  to  follow  the  statute's  language 
more  closely.  We  have  left  the  provision 
limiting  the  number  of  consecutive 
weeks  separate  in  paragraph  (c)  because 
we  think  it  is  easier  to  follow  this  way, 
but  have  changed  the  wording  within 
the  paragraph  in  response. 

Comment:  A  few  commenters 
objected  to  limiting  job  search  and  job 
readiness  to  four  consecutive  weeks, 
arguing  that  there  is  no  rationale  for 
stopping  at  that  point  or  that  it  is  simply 
too  short  a  period  of  time  to  ensure  that 
recipients  will  find  jobs.  A  couple  of 
other  commenters  objected  to  the  six- 
week  total  limitation  for  essentially  the 
same  reasons  and  urged  us  to  create  a 
longer  time  period. 

Response:  There  is  no  limit  on  the 
amoiuit  of  job  search  and  job  readiness 
a  State  may  require  of  an  individual. 
However,  the  statute  imposes 
limitations  on  how  much  the  activity 
counts  toward  the  participation  rate.  We 
have  no  authority  to  extend  the  it 
counts,  other  than  when  a  State  meets 
the  criteria  for  counting  12  weeks  of  job 
search  and  job  readiness  assistance 
instead  of  6. 

Comment:  Two  commenters 
recommended  that  we  separate  job 
search  assistance  from  job  readiness 
assistance  and  establish  separate  limits 
on  each  activity. 

Response:  In  determining  whether  an 
individual  is  "engaged  in  work"  for  the 
participation  rates,  the  statute  provides 
for  12  different  work  activities.  One  of 
those  activities  is  "job  search  and  job 
readiness  assistance";  the  statute  does 
not  recognize  them  as  separate 
components.  As  we  indicated  in  the 
disciission  at  §  261.30,  we  do  not  have 
the  discretion  to  add  to  those  activities 
or  to  separate  job  search  from  job 
readiness.  If  a  State  has  two  different 
activities  as  part  of  its  TANF  program, 
it  would  have  to  count  an  individual's 


participation  in  either  one  toward  the 
limits  described  in  this  section. 

Comment:  A  commenter  suggested 
that  we  clarify  the  regulations  to  allow 
a  State  to  apply  the  extended  job  search 
and  job  readiness  provision  to  a  "needy 
political  subdivision"  as  it  would  if  the 
State  were  a  "needy  State." 

Response:  The  statute  is  very  specific 
in  describing  the  two  conditions  under 
which  12,  rather  than  6,  weeks  of  job 
search  and  job  readiness  can  count 
toward  the  participation  rates.  One  of 
those  conditions  is  when  the  "State" 
qualifies  as  "needy"  under  the 
Contingency  fund  definition.  That 
definition  applies  to  a  State  as  a  whole; 
therefore,  there  is  no  mechanism  by 
which  to  apply  it  to  a  political 
subdivision. 

Comment:  One  commenter 
recommended  that  the  regulations 
ensure  that  a  State  has  advance  notice 
of  whether  it  qualifies  to  coxuit 
individuals  for  the  extended  12  weeks 
of  job  search  and  job  readiness  in  a 
fiscal  year.  The  commenter  argued  that 
this  would  let  the  State  plan  which 
activities  to  make  available  to  its 
recipients  in  order  to  meet  its  work 
participation  rate. 

Response:  As  we  indicated  above, 
there  is  no  limit  on  the  amount  of  job 
search  and  job  readiness  a  State  may 
require  of  an  individual;  the  limitation 
is  on  how  many  hoius  of  the  activity 
coimt  toward  the  participation  rates.  We 
hope  that  a  State  would  not,  as  the 
commenter  suggests,  withhold  access  to 
job  search  and  job  readiness — or  any 
activity,  if  it  were  the  most  appropriate 
for  a  recipient — and  require 
participation  in  another  activity,  solely 
for  the  piupose  of  meeting  the 
participation  rate.  The  participation 
rates  represent  a  requirement  on  the 
State,  not  a  requirement  on  specific 
individuals,  and  the  State  can 
inherently  meet  the  participation  rates 
even  if  every  individual  Is  not  in  a 
countable  activity. 

Fiulher,  we  have  no  ability  to  make 
an  advance  determination  that  a  State 
qualifies  for  a  12-week  job  search  limit 
because  the  data  are  not  available  in 
advance  and  the  statute  authorizes  the 
12-week  limit  based  on  a  State's  current 
situation. 

Coniment:  One  commenter  objected  to 
the  provision  permitting  a  State  to  count 
three  or  four  days  of  job  search  and  job 
readiness  assistance  as  a  full  week  of 
participation  because  the  data  collection 
system  in  the  commenter's  State  does 
not  allow  it  to  count  hoius  of 
participation  on  that  basis. 

Response:  This  provision  is  not  a 
requirement.  Any  State  that  does  not 
wish  to  coimt  three  or  four  days  of  this 


Federal  Register / Vol.  64,  No.  69 /Monday.  April  12,  1999 /Rules  and  Regulations 17783 


activity  as  a  full  week  of  participation 
is  not  required  to  do  so.  The  origin  of 
the  provision  is  statutory;  we  presume 
the  intent  was  simply  to  make  it  easier 
for  States  to  receive  participation  credit 
for  this  activity. 

Section  261.35 — Are  There  Any  Special 
Work  Provisions  for  Single  Custodial 
Parents?  (§  271 .35  of  the  NPBM) 

Section  407(c)(2)(B)  of  the  Act 
provides  a  specicd  participation  rule  for 
single  parents  or  caretakers  with  young 
children.  A  single  parent  or  caretaker 
with  a  child  imder  the  age  of  six  will  be 
deemed  to  be  engaged  in  work  for  a 
-  month  if  he  or  she  participates  in  work 
activities  lot  an  average  of  at  least  20 
hours  per  weeL 

This  provision  has  little  relevance  in 
FYs  1997  and  1998,  when,  for  the 
ovraall  rate,  the  required  number  of 
hours  for  all  individuals  is  20  hours  per 
wedL  But,  when  the  required  number  of 
hours  rises  to  25  hours  per  week  in  FY 
1999  and  to  30  Yaaass  per  week 
thereafter,  this  provision  allows  single 
parents  or  caretakers  to  spend  time  with 
younger  children.  It  also  may  enable 
those  with  young  children  to  fulfill  their 
work  oUigations  while  their  children 
are  in  prMchool  activities. 

The  regulatioiis  par^hrase  this 
statutory  provision. 

There  were  no  substantive  comments 
on  this  section. 

Section  261.36-^)o  Welfare  Reform 
Waivers  in  a  State  Affect  the  Calculation 
of  a  State's  Participation  Rates? 
(S  271 .36  of  the  SPRM) 

This  section  is  simply  a  cross- 
reference  to  subpart  C  of  part  260, 
which  addresses  wel&re  reform 
demonstration  waivers.  We  thoiight  it 
would  be  helpful  to  include  it  so  that 
readers  would  know  to  refer  to  this 
important  exception  to  the  work 
activities  and  hours  specified  in  subpart 
C.  We  have  changed  the  reference  from 
what  it  was  in  the  NPRM.  in  light  of  our 
consolidation  of  the  regulatory 
provisions  relating  to  waivers  under 
part  260. 

There  were  no  comments  on  this 
section. 

Subpart  D—How  Will  We  Determine 
Caseload  Reduction  Credit  for  Minimum 
Participation  Rates? 

Section  261.40— Is  There  a  Way  for  a 
State  to  Reduce  the  Work  Participation 
Rates?  (§271.40  of  the  NPRM) 

To  ensure  that  States  receive  credit  for 
families  that  have  become  self-sxifficient 
and  left  the  welfare  rolls,  Congress 
created  a  caseload  reduction  credit.  The 
credit  reduces  the  required  participation 
rate  that  a  State  must  meet  for  a  fiscal 


year.  It  reflects  the  reduction  in  the 
State's  caseload  in  the  prior  year 
compared  to  its  caseload  xmder  the  title 
IV-A  State  plan  in  effect  in  FT  1995. 
excluding  reductions  due  to  Federal  law 
or  to  State  changes  in  eligibility  criteria. 
This  provision  enhances  the  inherent 
interest  of  States  to  help  families 
become  independent.  As  a  State  reduces 
its  caseload,  its  risk  of  inciirring  a 
penalty  lessens  because  lower  work 
participation  rates  are  easier  to  achieve. 
This  provision  also  increases  a  State's 
chance  of  qualifying  for  a  lower  basic 
MOE  requirement,  which  woxdd  reduce 
its  risk  of  incurring  an  MOE  penalty. 

To  establish  the  caseload  base  for  FY 
1995,  we  proposed  using  the  niunber  of 
AFDC  cases  and  AFDC  Unemployed 
Parents  reported  m  ACr-3637.  To 
avoid  artificial  reductions  in  the 
Tninimiiiii  participation  rates,  the  NPRM 
included  cases  in  any  separate  State 
program  used  to  meet  the  maintenance- 
of-^brt  (M(%)  reqniranent  in 
determining  the  jnior-year  caseload. 
Under  the  {wopcwed  ndes,  we  would  not 
have  granted  a  caseload  reduction  credit 
unless  the  State  reported  case-record 
infiumaticm  for  its  separate  State 
prujrams. 

Comment:  Some  conunenteis 
suggested  that  allowing  States  to  reduce 
their  work  participation  rates 
emphasizes  caseload  reduction  over  die 
goal  of  self-siifficiency.  Others  strongly 
supported  the  caseload  reduction 
concept. 

Response:  By  including  this  provision 
in  the  statute,  Congress  sought  to 
recognize  State  success  in  moving 
individuals  off  assistance.  We  believe 
this  provision  comports  closely  with 
both  statutory  language  and  intent 

Conunent:  One  commenter  asked  us 
to  include  explicit  language  to  the  effect 
that  we  would  apply  the  caseload 
reduction  credit  to  reduce  the 
participation  standards  before 
evaluating  Stateperformance. 

Response:  Diirorent  groups  will 
evaluate  State  performance  in  a  variety 
of  ways.  For  purposes  of  determining 
potential  penalty  liability,  we  wiU 
compare  a  State's  actual  participation 
rates  with  the  rates  that  apply  following 
any  adjustments  due  to  caseload 
reduction  credits. 

Comment:  A  substantial  munber  of 
comments  addressed  oiu  proposed 
method  of  using  reported  AFDC  data  to 
establish  the  1995  caseload  baseline. 
First,  several  correctly  pointed  out  that 
the  Statistical  Report  on  Recipients 
Under  Public  Assistance  is  ACF-3637, 
not  ACF-3697.  In  addition,  many 
commenters  thought  that,  to  conform  to 
the  statute,  the  base-year  calcidation 
should  include  not  only  the  AFDC 


population,  but  also  recipients  of 
assistance  under  the  Emergency 
Assistance  program  (EA)  funded  under 
tide  IV-A  and  cases  receiving  At-Risk 
and  transitional  child  care  benefits. 

Other  commenters  suggested  that  two- 
parent  families  receiving  TANF 
assistance  are  not  comparable  to  AFDC 
Unemployed  Parent  (AFDC-UP)  cases 
because  TANF  does  not  restrict  two- 
parent  families  as  AFDC-UP  eligibility 
rules  did.  They  argued  that,  to  be  fair, 
we  ought  to  compare  "apples  to  apples" 
and  "oranges  to  oranges."  Most 
recommended  either  not  counting  two- 
parent  cases  at  all  or  allowing  States  to 
adjust  the  base-year  caseload  reports  to 
include  any  two-parent  cases  that  were 
not  AFDC-UP  cases.  They  also 
recommended  adjusting  the  reports  to 
correct  inaccuracies. 

Response:  We  agree  with  these 
commenters  that,  to  some  extent,  our 
proposal  ccHupared  "apples  to  oranges." 
In  developing  the  NPI^.  we  recognized 
that  the  calculation  shoidd  reflect  an 
unduplicated  count  of  cases  receiving 
"assistance"  under  either  AFDC  or  EA. 
However,  bam  the  data  reported  to  us, 
we  could  not  imduplicate  the  AFDC  and 
EA  case  counts  or  determine  which,  if 
any,  of  the  EA  benefits  constituted 
"assistance."  In  our  consultations,  many 
State  staff  told  us  that  they  would  also 
not  now  be  aUe  to  unduplicate  AFDC 
and  EA  cases  for  fiscal  years  1995  and 
1996.  Thus,  for  consistency,  we  limited 
the  base-year  data  to  AFDC  cases 
reported  on  the  ACF-3637.  Based  on  the 
comments  and  further  internal 
discussion,  however,  we  believe  it 
would  be  fairer  to  afford  States  the 
opportimity  to  adjust  and  correct 
baseline  data  if  they  can  do  so  because 
adjustments  would  make  the  base-year 
and  prior-year  caseload  figures  more 
comparable.  For  example,  it  would  not 
be  appropriate  to  include  certain  EA 
cases  in  the  base-year  caseload  because, 
as  recipients  of  "one-time,  short-term" 
benefits,  such  cases  would  not  be 
receiving  TANF  "assistance"  and  do  not 
show  up  in  the  prior-year  TANF 
caseload.  However,  if  there  were  ElA 
cases  in  1995  that  received  "assistance" 
and  that  did  not  receive  both  EA  and 
AFDC  benefits,  it  would  be  appropriate 
to  include  those  cases  in  the  base-year 
caseload. 

To  allow  for  more  comparable 
caseload  data,  we  have  modified  the 
final  rule.  We  will  adjiist  the  base-year 
case  coimt  for  any  State  that  can  provide 
accurate  adjustment  data  or 
imduplicated  case  counts,  for  example, 
through  a  computer  match  of  each 
month's  1995  AFDC  and  EA  caseload 
and  subsequent  years.  This  includes 
reliable  information  on  the  actual 
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number  of  two-parent  cases  in  its  AFDC 
caseload  for  applicable  years.  However, 
we  will  only  include  EA  cases  to  the 
extent  that  the  assistance  provided 
under  EA  would  meet  the  TANF 
definition  of  assistance. 

Comment:  Some  commenters 
suggested  that  some  types  of  cases  from 
FY  1995,  such  as  State  General 
Assistance  (GA)  cases,  are  not  included 
in  the  baseline,  but  should  be.  They 
argued  that  analogous  cases  are  served 
in  separate  State  programs  and  thus  will 
be  included  in  the  comparison  year. 

Response:  We  appreciate  the 
commenter's  point  and  agree  that,  in 
this  regard,  we  are  not  comparing  like 
cases.  However,  we  cannot  include  GA 
or  similar  cases  in  the  base-year  because 
the  statute  specifies  that  we  compare 
cases  "that  received  aid  under  the  State 
plan  approved  under  part  A  (as  in  effect 
on  September  30, 1995)  during  fiscal 
year  1995."  To  the  extent  that  such 
cases  are  in  the  prior-year  caseload,  but 
not  in  the  1995  base  because  the  State 
has  expanded  its  eligibility  criteria  since 
1995,  the  net  caseload  decrease 
calculation  will  adjust  for  this 
difference.  Please  refer  to  §  261.42  for 
additional  discussion. 

Section  261.41— How  Will  We 
Determine  the  Caseload  Reduction 
Credit?  (§271.41  oftheNPRM) 

In  the  proposed  rule,  we  explained 
how  difficult  it  was  to  develop  an 
appropriate  methodology  to  quantify  the 
different  types  of  caseload  reductions. 
We  had  considered  and  rejected  two 
alternatives,  i.e.,  the  use  of  Medicaid 
records  to  estimate  the  effect  of 
eligibility  changes  (since  Medicaid 
eligibility  is  based  on  the  July  1996 
AFDC  eligibility  rules)  and  a  computer 
simulation  model.  Neither  alternative 
could  produce  reasonably  accurate 
estimates  of  the  effect  of  eligibility 
changes  on  the  caseload  size.  Nor  did 
our  extensive  consultations  provide  a 
straightforward  methodology  that  could 
be  universally  applied. 

As  a  result,  the  NPRM  proposed  a 
caseload  reduction  methodology  based 
on  State-submitted  information  and 
estimates.  These  regulations  incorporate 
the  same  basic  approach.  Under  the 
final  rules,  we  determine  the 
appropriate  caseload  reduction  for  each 
State  using  the  following  process: 

Step  1— We  compare  1995  AFDC  and 
Unemployed  Parent  caseload  data  to  State- 
reported  TANF  and  SSP-MOE  caseload  data 
for  the  prior-year. 

Step  2 — The  State  submits  a  Caseload 
Reduction  Report  that  provides:  a  complete 
listing  and  implementation  dates  of  State  and 
Federal  eligibility  changes  since  FY  1995;  a 
numerical  estimate  of  the  impact  on  the 


caseload  since  1995  of  each  eligibility 
change:  an  overall  estimate  of  the  net  cases 
diverted  from  assistance  as  a  result  of 
eligibility  changes;  an  estimate  of  the  State's 
caseload  reduction  credit:  the  number  and 
distribution  of  caseload  closures  and 
application  denials,  by  reason;  a  description 
of  the  methodology  for  the  estimate,  as  well 
as  supporting  data  to  document  the 
information  in  the  report;  a  certification  that 
it  incorporated  all  net  reductions,  there  was 
an  opportunity  for  public  comment  on  the 
content  of  the  report,  and  it  considered  such 
comments;  and  a  summary  of  all  public 
comments.  (We  have  included  the  Caseload 
Reduction  Report  form  and  instructions  at 
Appendix  H.) 

Step  3 — ^We  compare  and  aiudyze  each 
State's  methodology,  estimates,  and  data  to 
determine  whether  they  are  plausible.  We 
may  request  that  a  State  submit  additional 
information  within  30  days  to  support  the 
estimates.  In  addition,  we  will  conduct 
periodic  on-site  visits  and  examine  case 
records  to  validate  the  information  we  have 
received. 

Because  eligibility  changes  often 
affect  two-parent  cases  differently  from 
the  overall  caseload  and  the  two-parent 
rates  are  distinct,  the  NPRM  required 
States  to  submit  separate  estimates  and 
information  for  the  overall  and  two- 
parent  rates  to  receive  a  caseload 
reduction  credit. 

Comment:  Many  comments  noted 
how  difficult  it  is  to  measure  the 
impacts  of  policy  changes  and  achieve 
comparability  or  equity  among  States. 
One  suggested  that  the  only  accurate 
way  to  determine  the  caseload  impact  of 
a  policy  change  is  to  use  experimental 
and  control  groups.  A  few  commenters 
suggested  using  a  "quality  control" 
model  or  system  based  on  sampling, 
exception  criteria,  and  audits  to 
establish  the  estimates  of  policy 
changes. 

A  number  claimed  that  we  had  shifted 
the  statutory  binden  and  responsibility 
for  calculating  the  caseload  reduction 
credit  from  us  to  the  States,  with  mixed 
views  as  to  whether  this  was 
appropriate.  One  cited  the  specific 
statutory  language  requiring  that  the 
regulations  "shall  place  the  burden  on 
the  Secretary  to  prove  that  such  families 
were  diverted  as  a  direct  result  of 
differences  in  such  eligibility  criteria." 
Some  expressed  concerns  about  the 
standards  to  which  we  might  hold 
States  seeking  caseload  reduction 
credits  (i.e.,  in  quantifying  the  effects  of 
eligibility  changes). 

Another  suggested  that  the  Secretary 
has  an  obligation  to  pay  for  obtaining 
such  data. 

Others,  while  expressing  concern 
with  the  proposal,  agreed  that  it  would 
be  difficiilt  for  us  to  develop  a  sounder 
methodology  that  could  be  used  in 
every  State.  Several  commenters  noted 


that  the  methodology  imposed  a 
tremendous  burden  because  States  may 
not  have  retained  or  may  never  have 
collected  the  information  needed  to 
msdke  estimates.  Some  urged  working 
with  States  to  find  a  reasonable  or  less 
burdensome  method  of  measuring  the 
caseload  reduction.  Others  suggested 
that,  working  in  partnership  with  States, 
we  should  provide  technical  assistance 
to  help  States  do  the  required  analysis. 

Response:  We  are  glad  that 
commenters  clearly  understood  the 
difficult  dilemma  posed  in  developing  a 
caseload  reduction  methodology,  and 
we  are  sjrmpathetic  to  their  concerns 
about  the  burden  our  proposed 
methodology  would  impose  on  States. 
However,  we  believe  that  the  specific 
recommendations  for  methodological 
alternatives,  such  as  a  quality  control 
model,  ultimately  would  impose  an 
even  greater  information  collection 
burden  on  States,  without  a  guarantee  of 
more  precise  estimates.  Therefore,  in  the 
final  rule,  we  are  retaining  the  same 
general  approach,  while  adopting  some 
suggested  improvements.  We  have 
clarified  that  we  will  accept  State 
estimates  of  the  impact  of  eligibility 
changes  and  the  resultant  caseload 
reduction  credit,  unless  they  appear  to 
be  implausible,  based  on  the  common 
experience  of  other  States.  In  these 
situations,  we  will  ask  the  State  to  re- 
examine its  estimate  in  light  of  this  new 
or  additional  information. 

At  the  same  time,  we  have  clarified 
our  expectation  that  States  provide 
aggregate  information  on  the  nimiber 
and  distribution  of  case  closures,  by 
reason.  At  a  minimiun.  States  must 
provide  this  information  for  the  base 
year  (1995)  and  prior  year.  The  NPRM 
asked  for  a  listing  of  reasons,  but  did  not 
directly  say  we  were  looking  for 
quantitative  information  that  might 
reveal  any  significant  shifts  in  the 
causes  of  case  closures  that  might  be 
associated  with  changes  in  State 
policies.  We  also  decided  to  ask  for 
similar  data  on  application  denials  and 
added  an  explicit  requirement  that 
States  report  an  overall  estimate  of  the 
net  number  of  cases  diverted  due  to 
eligibility  changes. 

We  imderstand  that  the  caseload 
closxire  and  application  denial 
information  that  we  are  requesting  may 
not  directly  measure  the  caseload  effects 
of  eligibility  changes,  especially  over 
time  as  the  effects  of  changes  decay  and 
reporting  practices  may  shift.  However, 
it  is  useful  information  for  a  State  to 
consider  in  preparing  its  Report,  it  will 
give  the  public  a  context  for  assessing 
and  commenting  on  the  State's 
methodology  and  estimates,  and  it  will 
give  us  a  national  set  of  data  that  will 
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enable  us  to  judge  the  plausibility  of 
individual  State  determinations. 

As  suggested,  we  have  consiilted — 
and  intend  to  work  in  partnership 
with — States,  State  groups,  and 
advocates  to  develop  appropriate 
estimates,  complete  the  caseload 
reduction  analysis,  and  refine  their 
estimating  methodologies. 

We  thought  it  would  be  helpful  for 
States  to  have  all  forms  related  to  the 
rule  published  together.  As  a  result,  we 
have  included,  under  Appendix  H,  the 
Caseload  Reduction  Report  form  and 
instructions  for  completing  it.  Although 
the  form  itself  was  not  part  of  the 
NPRM,  we  addressed  the  burden 
associated  with  the  caseload  reduction 
estimates  in  our  paperwork  burden 
estimate.  Anyone  wishing  to  comment 
on  the  form  or  burden  should  submit 
comments  to  the  Office  of  Management 
and  Budget.  Please  refer  to  the  section 
of  the  preamble  titled  "Paperwork 
Reduction  Act"  for  further  information. 

Regarding  the  suggestion  that  the 
Secretary  pay  for  obtaining  such  data, 
we  would  say:  (1)  Congress  did  not 
appropriate  funding  for  this  purpose;  (2) 
many  States  can  draw  upon  analyses 
done  for  other  purposes  to  reduce  the 
cost  burdens  associated  with  these 
determinations  (For  example,  in 
proposing  changes  to  eligibility  rules, 
some  States  will  routinely  prepare 
estimates  of  caseload  and  budgetary 
impacts  of  those  changes  as  part  of  the 
State  budgetary  and  legislative  process.); 
(3)  if  such  estimates  are  not  otherwise- 
available,  because  of  caseload 
reductions  and  the  strong  economy,  in 
general.  States  have  substantial  funds 
available  to  do  research  and  analysis; 
and  (4)  we  expect  the  burden  of  these 
reports  to  diminish  over  time  because 
State  program  rules  should  become  less 
subject  to  change  and  States  will  have 
developed  the  methodological 
£ramework  for  producing  their 
estimates. 

Comment:  Several  commenters 
objected  to  using  case  closure 
information  as  the  basis  for  estimates, 
because  the  reason  for  closure  is  often 
unknown  and  the  coded  reason  is 
sometimes  incorrect.  Others  suggested 
that  different  eligibility  rules  affect 
applicants  as  well  as  recipients  and  thus 
the  reason  for  an  application  denial  is 
just  as  important  as  case  closure 
information  in  determining  the  effect  of 
a  policy  on  the  caseload. 

Response:  While  we  recognize  the 
deficiencies  in  both  case  closiu« 
information  and  appUcation  denial 
information,  it  is  generally  the  most 
.  readily  available  State  information  that 
we  can  use  to  help  assess  the  impact  of 
policy  decisions.  Therefore,  we  have 


retained  the  requirement  of  submitting 
case  closure  information  in  the  final 
rule.  Also,  we  have  added  a  requirement 
to  submit  similar  application  denial 
information.  In  addition,  we  have 
clarified  that  we  are  looking  for 
quantitative  information. 

While  we  are  not  requiring  it,  a  State 
may  conduct  surveys  or  in-depth 
reviews  to  establish  more  acciu^te 
estimates  of  the  effect  of  policy  changes 
and  use  this  information  in  place  of  case 
closiuB  and  application  denial  data  from 
case  files. 

Comment:  Nmnerous  comments  noted 
that  the  statute  does  not  address 
whether  there  should  be  separate 
caseload  reduction  calculations  for  the 
overall  and  two-parent  rates.  Some 
thought  that,  if  the  State  had  achieved 
an  overall  caseload  reduction,  it  was 
unfair  to  penalize  it  for  an  increase  in 
two-parent  households  (especially  when 
it  implemented  these  policies  to  help 
keep  families  together — a  purpose  of  the 
statute).  Some  commenters 
recommended  applying  an  overall 
caseload  reduction  credit  to  both  rates. 
Others  liked  our  proposed  approach  of 
two  separate  calculations,  each  based  on 
reductions  in  the  applicable  caseload. 
Many  suggested  that  States  should  be 
afforded  the  option  to  choose  whether  to 
use  one  or  two  calculations.  One 
commenter  suggested  that,  if  we 
retained  the  approach  of  two  separate 
calculations,  we  should  allow  a  State  to 
request  and  submit  estimates  on  only 
one  rate,  if  a  reduction  credit  were  not 
appropriate  for  the  other. 

Response:  Resolving  this  issue  is 
critically  important  because  of  its 
impact  on  preparing  families  for  work 
and  self-sufficiency,  the  potential 
penalty  liability  of  States,  and  the  lack 
of  guidance  on  Congressional  intent.  We 
were  persuaded  by  the  comments  that 
providing  an  option  would  be  an 
appropriate  way  to  ensure  that  States 
that  adopt  policies  to  promote  two- 
parent  families  would  not  be  penalized. 
In  particular,  we  thought  it  made  sense 
to  allow  States  credit  for  success  with 
its  total  population,  since  the  two- 
parent  caseload  is  a  subset  of  that  total, 
generally  a  very  small  subset.  It  also 
allows  us  to  give  flexibility  to  States  to 
accommodate  differing  circiunstances. 
At  the  same  time,  we  were  concerned 
that  allowing  an  option  could  reduce 
the  strong  Congressional  mandate  for 
two-parent  families  to  prepare  for  and 
engage  in  work,  because  States  that  were 
particularly  successful  in  achieving 
overall  caseload  reductions  could 
reduce  their  tai^get  two-parent 
participation  rates  to  minimal  levels. 

To  help  us  make  this  decision,  we 
analyzed  caseload  data  for  fiscal  years 


1995, 1996  and  1997,  TANF 
participation  rates  for  FY  1997,  and 
preliminary  participation  rates  for  FY 
1998.  We  determined  that  providing  a 
State  option  would  not  nullify  the  two- 
parent  participation  requirements,  as  we 
had  feared.  In  fact,  our  analysis  showed 
that  more  States  derive  a  greater 
caseload  reduction  credit  from 
calculating  two  separate  credits,  i.e., 
applying  the  two-parent  caseload 
reduction  to  the  two-parent  rate. 

Based  on  this  analysis  and  to 
accommodate  State  circumstances 
better,  we  have  decided  to  allow  States 
an  option  regarding  the  caseload 
reduction  credit  for  the  two-parent 
participation  rate.  A  State  may  use  the 
overall  reduction  credit  for  its  two- 
parent  rate  or  may  opt  to  submit 
separate  caseload  reduction  information 
on  its  two-parent  caseload  and  base  the 
credit  for  the  two-parent  rate  on 
reductions  in  the  two-parent  caseload 
alone.  States  do  not  have  the  option  of 
applying  to  the  overall  rate  a  reduction 
credit  based  on  reductions  in  the  two- 
parent  caseload. 

Comment:  A  commenter  asked  that 
the  rules  clarify  that  the  State's 
methodology  must  account  for  the 
ongoing  effects  of  an  eligibility  change 
beyond  the  initial  year. 

Response:  We  agree  with  this 
comment.  The  final  rule  requires 
estimates  of  the  effects  of  all  eligibility 
changes  since  FY  1995. 

Comment:  Many  State  commenters 
noted  that  it  would  be  better  to  know 
their  caseload  reduction  credits  earlier 
in  the  year,  but  then  noted  that  two 
weeks  might  not  be  enough  time  to 
provide  any  additional  information 
requested  by  ACF.  Several  suggested 
that  States  need  at  least  one  month  to 
provide  supplemental  information. 
Others  suggested  that  we  negotiate  an 
appropriate  deadline  with  each  State, 
based  on  the  information  needed. 

Response:  We  recognize  that  States 
may  need  more  than  two  weeks  to 
provide  additional  information. 
Therefore,  we  have  modified  the  final 
rule  to  allow  a  State  to  negotiate  the 
information  deadline  or  submit  it  within 
30  days  of  the  request.  We  believe  that 
it  is  important  to  resolve  such  matters 
within  a  short  timeframe  so  that  States 
will  know  what  participation  rates  they 
must  meet  as  soon  as  possible. 

Comment:  Several  commenters 
suggested  that  States  and  the 
Department  would  both  benefit  &t)m 
making  each  State's  methodology  and 
plan  available  for  public  review  and 
comment.  That  way,  other  organizations 
would  be  able  to  provide  another 
perspective  on  eligibility  changes  and 
their  impacts  on  the  caseload.  For  the 
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purpose  of  public  review  and  comment 
as  well  as  sharing  methodologies  and 
approaches  among  States,  several 
commenters  suggested  that  we 
electronically  post  each  State's 
estimates  and  methodology. 

Response:  We  agree  that  both  States 
and  the  Department  would  benefit  from 
public  input  on  the  estimates  and 
methodology.  Therefore,  in  the  final 
rule,  we  have  required  a  State  to  certify 
that  it  has  provided  the  public  an 
appropriate  opportunity  to  comment  on 
the  estimates,  methodology,  and 
reductions.  To  allow  time  for  public 
input,  we  have  extended  the  due  date  of 
the  Caseload  Reduction  Report  until 
December  31  of  each  year.  We  also 
require  a  summary  of  the  public  input. 
To  enable  us  to  learn  effective 
estimating  techniques  from  each  other, 
we  intend  to  post  electronically  useful 
illustrative  estimates,  techniques,  and 
comments  on  the  ACF  World  Wide  Web 
page  at  http://www.acf.dhhs.gov. 

Comment:  Several  commenters 
objected  to  the  requirement  that  the 
Governor  certify  the  caseload  reduction 
figures,  e.g.,  "the  not-too-subtle 
implication  that  States  will  not  be 
truthful  is  both  offensive  and 
unnecessary."  One  suggested  that  surely 
the  Governor's  designee  should  be  able 
to  "certify"  that  the  State  had  taken  into 
consideration  all  reductions. 

Response:  We  agree  with  the 
suggestion  and  have  made  the 
appropriate  change  in  the  rule. 

Comment:  A  number  of  comments 
suggested  that  we  strike  the  provision 
that  requires  a  State  to  report 
disaggregated  data  on  fomilies  in 
separate  State  programs  in  order  to 
qualify  for  a  caseload  reduction.  Some 
maintained  that  requirements  for 
disaggregated  data  on  separate  State 
program  cases  exceed  our  authority.  As 
an  alternative,  some  suggested  that 
ago'egated  caseload  data  should  suffice. 

Response:  If  a  State  moves  a  family 
receiving  TANF  assistance  to  a  separate 
State  program  where  it  receives  benefits 
meeting  the  definition  of  assistance,  this 
change  in  the  family's  status  would 
represent  an  eligibility  change  if  we  did 
not  include  separate  State  program 
(SSP)  cases  in  the  caseload  count. 
Therefore,  unless  we  require  and  receive 
the  SSP  information,  it  would  be 
impossible  to  calculate  the  appropriate 
caseload  reduction  credit.  However,  we 
point  out  that,  under  the  final  rule,  we 
have  significantly  reduced  the  amoimt 
of  data  we  are  requesting  on  SSP  cases. 
Most  of  this  cutback  is  due  to  a 
reduction  in  the  number  of  programs 
and  types  of  cases  for  which  States  must 
report  data.  This  is  one  of  the  effects  of 
changing  the  definition  of  assistance. 


We  have  also  reduced  the  burden  by 
changing  some  data  elements  and 
changing  the  amoimt  of  data  we  expect 
on  other  individuals  in  the  family  (i.e., 
those  not  receiving  assistance). 

Comment:  Some  comments  suggested 
reducing  the  data  collection  burden  by 
actually  treating  a  transfer  to  a  separate 
State  program  as  a  change  in  eligibility 
and  estimating  the  impact  on  the 
caseload  reduction. 

Response:  We  do  not  agree  with  this 
suggestion.  Since  we  are  expecting 
States  to  report  case-record  information 
on  separate  State  programs,  we  believe 
actual  caseload  niunbers  vhR  be 
available  and  there  is  no  reason  to 
develop  or  accept  estimates. 

Also,  States  and  other  commenters 
argued  that,  to  the  extent  possible,  the 
methodology  should  compare  "apples" 
with  "apples,"  not  "oranges."  We 
believe  that  including  the  SSP  cases  in 
the  prior-year  caseload  best  serves  that 
objective.  Because  SSP  cases  will  be 
receiving  benefits  that  address  their 
basic  needs,  we  expect  that,  generally, 
they  will  be  comparable  to  AFDC  cases. 

Section  261.42— Which  Reductions 
Count  in  Determining  the  Caseload 
Reduction  Credit?  (§271.42  of  the 
NPRM) 

Congress  enacted  the  caseload 
reduction  provision  to  give  States  credit 
toward  participation  for  families  that 
have  achieved  self-sufficiency  or  left  the 
welfare  roUs  due  to  work,  marriage, 
child  support,  or  other  means  of 
support.  The  statute  does  not  give 
caseload  reduction  credit  for  Federal  or 
State  eligibility  changes  that  deny 
assistance  to  vulnerable  families. 

In  the  NPRM  we  gave  States  full 
credit  for  caseload  reductions,  except 
when  those  caseload  reductions  arose 
from  changes  in  rules  that  directly  affect 
a  family's  eligibility  for  benefits  (e.g., 
more  stringent  income  and  resource 
limitations,  time  limits,  grant 
reductions,  more  restrictive  residency, 
age,  demographic  or  categorical  factors). 
States  could  take  credit  for  the 
calcidable  effects  of  mechanisms  or 
procedural  requirements  used  to  enforce 
eligibility  criteria  (such  as  fingerprinting 
or  other  verification  techniques)  only  to 
the  extent  that  they  identify  or  deter 
ineligible  families  imder  the  State's 
rules. 

We  also  proposed  that,  in  order  to 
qualify  for  a  caseload  reduction,  a  State 
must  report  data  on  families  in  separate 
State  programs.  Based  on  the  type  of 
family  served  or  the  nature  of  benefits 
provided,  we  proposed  that  we  would 
exclude  some  families  in  separate  State 
programs  from  this  calculation,  if  a  State 
demonstrated  that  the  cases  would  not 


have  been  included  under  AFDC  or  EA, 
based  on  specific  data  on  the  family. 

Comment:  In  determining  the  Federal 
and  State  eligibility  changes  that  do  not 
count  for  the  caseload  reduction  credit, 
a  number  of  commenters  recommended 
using  a  concept  of  net  caseload  change. 
They  suggested  that  eligibility  changes 
that  result  in  caseload  reductions 
should  be  offset  by  the  positive  policy 
choices  of  States  that  increase  the 
caseload.  To  illustrate:  if  a  State- 
imposed  time  limit  resulted  in  the 
termination  of  1,000  cases  in  a  year,  but 
the  elimination  of  the  "100-hour  rule" 
and  the  "attachment  to  the  workforce" 
requirements  to  encoiu^age  two-parent 
family  formation  added  300  families, 
only  700  cases  would  not  coimt  toward 
the  State's  caseload  re^iuction  credit. 
These  commenters  suggest  that  an 
alternative  reading  discourages  States 
from  adopting  proactive  policies  that  are 
consistent  with  the  intent  of  the  law, 
such  as  making  work  more  attractive 
and  encouraging  and  supporting  the 
formation  of  two-parent  families. 

Response:  Like  commenters  who 
offered  these  suggestions,  we  are  very 
supportive  of  policies  that  promote 
work,  enhance  family  formation  and 
help  make  work  pay.  Given  ova  desire 
to  encoiutige  family-supportive  policies, 
we  found  tihis  proposal  to  mitigate 
caseload  reduction  incentives 
appealing.  We  also  think  that  the 
concept  of  a  net  eligibility  decrease, 
taking  all  eligibility  changes  into 
consideration,  provides  an  opportunity 
to  improve  the  comparability  of 
caseloads,  i.e.,  it  would  result  in 
comparing  "apples  to  apples"  rather 
than  "apples  to  oranges."  Many  States 
have  diBmatically  increased  their 
earned  income  disregards  and  resource 
limits  and  eliminated  various 
categorical  requirements.  Thus,  many 
current  recipients  would  not  have  been 
eligible  under  the  1995  AFDC  criteria. 
To  avoid  penalizing  States  for  such 
positive  changes,  we  have  adopted  the 
recommendation  of  using  the  net 
number  of  cases  diverted  from  TANF 
due  to  eligibility  changes  in  determining 
the  caseload  reduction  credit. 

Two  examples  illustrate  how  the 
concept  will  actually  work.  Consider  a 
State  in  which  the  caseload  was  100,000 
in  FY  1995  and  fell  to  75,000  in  FY 
1997.  The  State  estimates  a  caseload 
decrease  of  15,000  due  to  time  limits 
and  other  restrictive  eligibility  rules  and 
a  caseload  increase  of  10,000  because  of 
increased  earnings  disregards  and 
resource  standards.  In  this  example,  the 
net  caseload  reduction  due  to  eligibility 
changes  is  5,000.  This  means  that,  of  the 
actual  decline  of  25,000  cases,  20,000 
coimt  toward  the  caseload  reduction 
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credit.  Thus,  the  State's  caseload 
reduction  credit  for  FY  1998  is  20 
percent,  (because  20,000  is  20  percent  of 
100,000). 

To  demonstrate  what  happens  when 
caseload  increases  due  to  eligibility 
changes  exceed  eligibility-related 
decreases,  we  simply  reverse  the 
example  above.  The  State's  caseload  fell 
25  percent,  from  100,000  to  75,000 
between  FYs  1995  and  1997.  hi  this 
example,  the  estimated  decline 
attributable  to  time  limits  and  other 
restrictions  is  10,000.  The  estimated 
increase  due  to  higher  earnings 
disregards  and  resource  limits  is  15,000. 
Because  the  net  effect  of  eligibility 
changes  is  a  5,000  increase  in  the 
caseload,  there  would  be  no  net  number 
of  cases  diverted  from  TANF  as  a  result 
of  eligibility  changes.  Since  there  is  no 
net  reduction,  we  do  not  disregard  any 
cases  from  the  actual  decline  of  25,000. 
Thus,  the  State  woidd  be  entitled  to  the 
entire  25-percent  caseload  reduction 
credit. 

Ck>inment:  Several  commenters 
suggested  that  cases  analogous  to  some 
cases  in  separate  State  programs  were 
not  included  in  the  FY  95  baseline  and 
therefore  would  improperly  inflate  the 
comparison  year  caseload,  if  included. 
All  these  conunenters  asked  that  we 
exclude  families  in  separate  State 
programs  from  the  caseload  reduction 
calculation.  Others  noted  that,  while  the 
statute  does  not  directly  address  this 
issue,  there  is  a  legitijnate  need  to  look 
at  cases  in  separate  State  programs  in 
the  calculation.  Otherwise,  a  State  coidd 
do  something  like  simply  move  half  of 
its  cases  to  a  separate  State  program  and 
assert  a  50-percent  caseload  reduction. 

Response:  Congress  did  not  intend  to 
give  States  credit  for  caseload 
reductions  resulting  from  changes  in 
eligibility.  We  believe  that  when  a  State 
moves  a  family  receiving- TANF 
assistance  to  a  separate  State  program,  it 
would  represent  an  eligibility  change  if 
we  did  not  include  it  in  the  caseload 
coimt;  therefore,  we  have  not  modified 
the  regulation  as  some  of  the 
commenters  suggest.  However,  as  noted 
elsewhere,  we  have  modified  the 
reporting  for  separate  State  programs. 
This  change  has  the  effect  of  reducing 
the  niunber  and  type  of  SSP  cases 
reported  by  the  State. 

Comment:  Commenters  objected  that 
we  had  inappropriately  retained 
discretion  (by  using  the  language,  "we 
will  consider  excluding  cases")  to 
exclude  cases  in  separate  State  programs 
'  that  duplicate  TANF  cases  or  were  made 
ineligible  for  Federal  benefits  by  Pub.  L. 
104-193.  Several  foimd  that  the  three 
categories  of  exclusions  appear  to  be 
more  ambiguous  and  discretionary  than 


appropriate.  Some  commenters  thought 
the  third  category— cases  receiving  tax 
credits,  child  care  or  transportation 
subsidies  or  other  benefits  for  working 
families  that  are  not  directed  at  their 
basic  needs — ^was  particularly 
confusing.  Most  recommended  that  we 
explicitly  exclude  from  the  caseload 
reduction  calculation,  cases  in  separate 
State  programs  that:  (1)  duplicate  cases 
in  the  TANF  caseload;  (2)  provide 
assistance  to  immigrants  made  ineligible 
for  Federal  benefits;  and  (3)  provide 
income  support  or  services  to  low- 
income,  working  families  for  whom 
employment  provides  the  primary 
source  of  income. 

Response:  Generally,  we  agree  with 
the  comments  and  have  made 
appropriate  changes  in  the  final  rule.  If 
a  State  provides  documentation  on  cases 
in  separate  State  programs  that  meet 
either  of  the  following  conditions,  we 
will  exclude  them  from  the  caseload 
count:  (1)  cases  that  duplicate  TANF 
cases;  or  (2)  cases  made  ineligible  for 
Federal  benefits  by  PRWORA  and  that 
are  receiving  only  State-funded  cash 
assistance,  nutrition  assistance,  or  other 
benefits.  We  did  not  include  the  third 
exception  suggested  by  commenters 
since  these  cases  are  no  longer  reported 
as  SSP  cases  imder  the  revised 
definition  of  assistance. 

However,  we  note  that  these  are  the 
only  circumstances  under  which  we 
will  exclude  separate  State  program 
cases  from  the  caseload  reduction 
calculations.  As  we  have  indicated 
already,  we  believe  that  moving  a  family 
receiving  TANF  assistance  to  a  separate 
State  program  where  they  are  receiving 
assistance  would  represent  a  change  in 
eligibility  criteria  if  we  did  not  include 
such  programs  in  the  caseload  reduction 
calculation. 

Comment:  We  had  wide-ranging  and 
divergent  comments  on  the 
methodology  and  supporting  data 
required  of  States.  Several  commenters 
noted  that  a  State  policy  that  denies 
assistance  when  an  individual  does  not 
comply  with  work  requirements,  child 
support  cooperation  requirements,  or 
other  behavioral  requirements  is  the 
same  as  any  other  eligibility 
requirement — it  defines  the  categories  of 
families  that  do  or  do  not  qualify  for 
assistance.  Some  commenters  suggested 
that  enforcement  mechanisms  such  as 
fingerprinting  also  deter  eligible 
families.  They  recommended  that  States 
receive  credit  only  to  the  extent  that  the 
number  of  families  removed  exceeds  the 
number  wrongly  denied,  deterred  or 
removed.  Several  conunenters  requested 
that  the  final  rule  explicitly  consider 
full-family  sanctions,  burdensome 
verification  reqiiirements,  and 


requirements  that  applicants  engage  in 
certain  activities  to  be  changes  in 
conditions  of  eligibility.  Most 
recommended  that  a  State  should  not 
receive  credit  for  any  such  changes  in 
its  policy.  Others  suggested  just  the 
opposite,  that  full  caseload  reduction 
credit  is  appropriate  for  all  denials  of 
assistance  for  failure  to  comply  with  a 
behavioral  requirement 

Response:  Under  the  final  rules,  we 
consider  behavioral  requirements  that 
divert  families  to  be  eligibility  changes, 
and  we  exclude  them  from  assistance 
from  the  caseload  reduction  credit.  We 
believe  it  is  appropriate  to  treat  both 
full-family  sanctions  and  behavioral 
requirements  as  eligibility  changes. 
Based  on  the  comments,  we  have  tried 
to  clarify  explicitly  that  no  type  of 
Federal  or  State  eligibility  change  since 
FY  1995  that  directly  affects  a  family's 
eligibility  for  assistance  will  coimt  in  a 
State's  caseload  reduction  credit.  These 
changes  include  more  stringent  income 
and  resource  limitations,  time  limits, 
full-family  sanctions,  and  other  new 
requirements  that  deny  femilies 
assistance  when  an  individual  does  not 
comply  with  work  requirements  (e.g., 
applicant  job  search),  cooperate  with 
child  support,  or  fulfill  other  behavioral 
requirements.  A  State  may  count  the 
reductions  attributable  to  enforcement 
mechanisms  or  procedural  requirements 
that  are  used  to  enforce  existing 
eligibility  criteria  (e.g.,  fingerprinting  or 
other  verification  techniques)  to  the 
extent  that  such  mechanisms  or 
requirements  identify  or  deter  families 
otherwise  ineligible  under  existing 
rules. 

Section  261 .43— What  Is  the  Definition 
of  a  "Case  Receiving  Assistance"  in 
Calculating  the  Caseload  Reduction 
Credit?  (§271.43  of  the  NPRM) 

To  determine  the  caseload  reduction 
credit,  we  proposed  to  consider 
caseloads  in  both  TANF  and  in  any 
separate  State  programs  that  are  used  to 
meet  the  maintenance-of-effort  (MOE) 
requirement.  Using  the  definition  of 
assistance  proposed  under  part  270,  we 
proposed  to  base  the  calculation  on  all 
cases  in  the  State  receiving  AFDC  in  FY 
1995  and  TANF  assistance  for  all  other 
fiscal  years. 

Comment:  Several  commenters  asked 
us  not  to  use  the  definition  of 
"assistance"  to  calculate  caseloads  for 
periods  prior  to  the  State's 
implementation  of  TANF.  They  argued 
that,  since  there  was  no  definition  of 
assistance  similar  to  the  TANF 
definition,  many  States  granted 
assistance  based  on  broader  criteria.  In 
particular,  they  pointed  out  that  EA 
cases  often  did  receive  one-time,  short- 
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term  assistance.  Since  they  were 
legitimate  IV-A  cases,  the  commenters 
maintained  that  the  cases  should  be 
included  in  the  number  of  cases 
receiving  assistance  in  1995. 

Response:  In  the  NPRM,  we  specified 
that  the  definition  of  "assistance" 
should  be  applied  to  the  caseload  count, 
but  our  methodology  did  not  actually 
allow  a  State  to  use  the  definition  imtil 
it  had  implemented  the  TANF  program. 
The  caseload  information  reported  by 
States  on  ACF-3637.  which  applied  to 
a  State  imtil  it  implemented  the  TANF 
program,  reflected  the  AFDC  and  EA 
definitions.  Under  the  final  rule,  to  get 
caseload  data  that  are  comparable  to 
TA^4F,  we  adjust  the  baseline  AFDC  and 
EA  data,  as  appropriate,  to  estimate  the 
imduplicated  cases  receiving  benefits 
under  State  programs  in  those  years  that 
would  have  met  the  TANF  de&iition  of 
"assistance." 

We  point  out  that  this  final  rule  does 
not  dictate  the  determination  of 
caseload  reduction  credits  for  fiscal 
years  1997. 1998,  or  1999.  Thus,  it  does 
not  cover  the  determination  of  credits 
for  periods  when  States  were  still 
operating  AFDC  and  EA  programs.  For 
such  earlier  periods,  it  would  be 
appropriate  to  keep  all  unduplicated 
AFDC  and  EA  cases  in  the  c^culations 
because  the  base-year  and  prior-year 
caseload  figures  would  be  comparable. 

These  rules  cover  caseload  reduction 
credits  that  apply  in  FY  2000  and 
thereafter — after  States  had  converted  to 
TANF.  Since  the  definition  of 
"assistance"  determines  the  prior-year 
caseload  numbers,  it  is  appropriate  to 
adjust  the  1995  caseload  nimibers  to 
mirror  the  TANF  definition  of 
assistance,  in  order  to  compare  "apples 
with  apples."  In  some  instances,  that 
could  mean  that  EA  cases  should  not  be 
part  of  the  1995  base. 

Comment:  One  commenter 
recommended  that  we  clarify  this 
section  to  ensure  that,  in  calculating  the 
caseload  reduction  credit,  we  only 
include  a  percentage  of  the  separate 
State  program  cases  that  equals  the 
State's  MOE  requirement  (either  75  or 
80  percent).  Otherwise,  the  commenter 
argued,  the  policy  would  discourage 
States  firom  investing  more  than  the 
required  MOE  amount. 

Response:  We  agree  with  the 
comment  and  have  revised  the  final  nde 
accordingly. 

Section  261.44— When  Must  a  State 
Report  the  Required  Data  on  the 
Caseload  Reduction  Credit?  (§271.44  of 
the  NPRM) 

Under  the  NPRM,  we  required  a  State 
to  submit  its  caseload  report  and 
estimates  for  each  fiscal  year  by 


November  15.  We  proposed  to  approve 
or  reject  a  State's  estimated  reduction 
credit  within  90  days,  that  is,  by 
February  15. 

Comment:  Commenters  expressed 
mixed  feelings  about  the  timeframes.  On 
the  one  hand,  nearly  everyone  wanted 
States  to  receive  the  caseload  reduction 
credit  and  net  participation  requirement 
as  early  as  possible.  On  the  other  hand, 
most  commenters,  and  especially  State 
commenters,  suggested  that  the 
timefi^mes  for  responding  to  additional 
information  requests  from  the 
Department  and  for  resolving  issues 
were  not  sufficient. 

Response:  To  give  the  public  an 
opportunity  to  comment  on  State 
estimates  and  ensure  that  States  have 
adequate  time  to  provide  additional 
requested  information,  we  have 
modified  the  final  rule.  The  caseload 
reduction  report  and  estimates  are  now 
due  from  States  on  December  31.  States 
may  negotiate  the  deadline  for 
additional  information  or  submit  it 
within  30  days.  As  a  result,  we  will 
provide  States  with  their  caseload 
reduction  credits  no  later  than  March 
31.  Any  extensions  for  submitting 
additional  data  that  we  grant  to  States 
must  be  consistent  with  this  deadline. 

Subpart  E — What  Penalties  Apply  to 
States  Related  to  Work  Requirements? 

While  PRWORA  embodies  State 
flexibility  in  program  design  and 
decision-making,  it  also  embodies  the 
principle  of  accountability.  Where  a 
State  does  not  live  up  to  the  minimum 
standards  of  performance,  it  faces 
serious  financial  penalties.  One  of  the 
principal  areas  of  accountability  is  the 
State's  provision  of  work  and  work- 
related  activities  to  promote 
employment  and  self-sufficiency.  The 
work  participation  rates  are  demanding, 
but  designed  to  ensure  that  recipients 
move  as  quickly  as  possible  into  work 
and  toward  independence.  This  is 
especially  important  given  the  time- 
limited  nature  of  Federal  TANF 
benefits. 

In  structuring  this  part  of  the 
regulations,  we  have  attempted  to 
balance  the  imperative  of  State 
accountability  in  the  work  participation 
rates  with  the  knowledge  that  each  State 
enters  TANF  fi-om  a  different  standpoint 
and  with  different  ideas  about  the  best 
way  to  help  its  recipients. 

Section  261.50— What  Happens  if  a 
State  Fails  To  Meet  the  Participation 
Rates?  (§  271.50  of  the  NPRM) 

In  accordance  with  section  409(a)(3) 
of  the  Act,  as  amended  by  Pub.  L.  105- 
33,  if  we  determine  that  a  State  has  not 
achieved  either  or  both  of  the  minimum 


participation  rates  in  a  fiscal  year,  we 
must  reduce  the  SFAG  payable  for  the 
following  fiscal  year.  The  initial  penalty 
is  five  percent  of  the  adjusted  SFAG  and 
increases  by  two  percentage  points  for 
each  successive  year  that  the  State  does 
not  achieve  the  participation  rates.  We 
reduce  the  penalty  amount  based  on  the 
degree  of  noncompliance,  as  discussed 
at  §  261.51.  The  total  work  participation 
penalty  can  never  exceed  21  percent  of 
the  adjusted  SFAG.  (See  §  262.1(d)  for  a 
discussion  of  the  total  penalty  limit 
under  TANF.) 

If  a  State  fails  to  provide  complete 
and  accurate  data  on  work  participation, 
as  required  under  section  411(a)  of  the 
Act  and  §  265.8  of  the  regulations,  we 
may  determine  that  a  State  has  not 
achieved  its  participation  rates,  and  the 
State  will  be  subject  to  a  penalty  imder 
this  part.  We  also  have  the  authority  to 
pen^ize  a  State  that  does  not  report  its 
work  participation  data  for  feiliire  to 
report  (under  section  409(a)(2)  of  the 
Act).  However,  in  this  case,  we  thought 
it  would  be  more  appropriate  to 
penalize  the  State  for  failure  to  meet  its 
work  rate.  First,  this  policy  is  consistent 
with  the  approach  we  are  taking  when 
a  State  fails  to  report  information  related 
to  other  penalty  determinations.  Also, 
we  did  not  want  to  create  a  situation 
where  nonreporting  States  would  face 
lesser  penalties  than  reporting  States, 
and  we  did  not  believe  duplicate 
penalties  were  warranted. 

We  received  some  comments 
regarding  the  year  in  which  we  will 
impose  a  penalty.  We  have  addressed 
these  comments  at  §  262.1  of  this 
chapter. 

Comment:  We  received  quite  a  few 
conunents  concerning  our  preamble 
language  indicating  that  we  woidd 
impose  a  penalty  for  failure  to  meet  the 
work  participation  rates  if  a  State  failed 
to  report  complete  and  accurate  data  on  . 
the  work  participation  rates.  Some 
commenters  objected  to  the  policy 
altogether.  Others  suggested  that  we 
should  only  impose  the  work 
participation  penalty  where,  as  a  residt 
of  incomplete  or  inaccurate  data,  we  are 
ujiable  to  determine  whether  the  State 
fsdled  the  participation  rates.  Another 
commenter  suggested  that  we  specify 
what  "complete  and  accurate"  means 
for  the  purposes  of  calculating  the 
participation  rates. 

Response:  Oiu  intent  in  including  this 
policy  in  the  preamble  was  only  to 
impose  a  work  participation  penalty 
based  on  a  State's  failure  to  report 
complete  and  accurate  data  if  the  lack 
of  data  impeded  our  ability  to  determine 
whether  the  State  actually  achieved  the 
required  rates.  In  fact,  at  §  262.3  of  this 
chapter,  we  indicate  that  this  is  our 
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policy,  stating  that  we  will  impose  the 
participation  rate  penalty  "if  we  find- 
information  in  the  reports  *  *  *  to  be 
insufficient  or  if  we  determine  that  the 
State  has  not  adequately  documented 
actions  veriiying  diat  it  has  met  the 
participation  rates."  For  clarity,  we  have 
changed  the  wording  above  to  indicate 
that  we  "may"  impose  such  a  penalty, 
and  we  will  implement  the  policy  as 
explained  in  §  262.3. 

Comment:  One  commenter  urged  us 
to  penalize  a  State  where  an  entity  with 
jurisdiction  or  group  of  people  affected 
finds  a  systemic  violation  of  any 
applicable  Federal  law  (e.g.,  title  VI  of 
the  Civil  Rights  Act). 

Response:  We  think  it  is  appropriate 
to  defer  to  the  entity  that  enforces  a 
given  Federal  law  to  penalize  a  State 
that  violates  that  law.  In  general,  the 
laws  the  conunenter  alludes  to  include 
specific  remedies  for  individuals  that 
are  adversely  affected.  At  the  same  time, 
we  encourage  States  to  make  sure 
recipients  are  informed  of  their  rights  to 
remedies  under  Federal,  State  and  local 
laws. 

If,  at  a  later  date',  we  learn  of  a  specific 
problem  in  this  regard,  we  will  consider 
further  action,  but  we  think  it  is 
unnecessary  to  include  such  penalties 
in  the  regulation  at  this  time. 

Section  261.51— Under  What 
Circumstances  Will  We  Reduce  the 
Amount  of  the  Penalty  Below  the 
Maximum?  (§  271 .51  of  the  NPRM) 

The  statute  requires  us  to  reduce  the 
amount  of  the  penalty  based  on  the 
degree  to  which  the  State  is  not  in 
compliance  with  the  required 
participation  rate.  The  reqiiired  rate  for 
a  State  is  the  rate  at  §  261.23,  adjusted 
for  any  applicable  caseload  reduction 
credit;  however,  it  specifies  neither  the 
measures  of  noncompliance  nor  the 
extent  of  reduction.  The  statute  also 
gives  us  the  discretion  to  reduce  the 
penalty  if  the  State's  noncompliance 
resulted  from  certain  specific  causes;  we 
address  this  latter  issue  separately,  in 
the  section  entitled  "Discretionaiy 
Rediictions." 

As  we  indicated  earlier,  we  have  not 
included  in  the  final  regulations  the 
NPRM  proposals  that  woiUd  have  linked 
a  State's  decisions  about  implementing 
separate  State  programs  to  its  eligibility 
for  penalty  relief.  Thus,  we  have 
removed  from  §  261.51  the  provision 
that  would  have  denied  penalty 
reduction  to  a  State  that  diverted  cases 
to  a  separate  State  program  for  the 
purpose  of  avoiding  the  work 
participation  requirements.  Please  refer 
to  the  section  entitled  "Separate  State 
Programs"  for  a  discussion  of  this  policy 


and  the  comments  that  we  received 
relating  to  it. 

Required  Reduction 

We  have  significantly  modified  this 
part  of  the  penalty  reduction  section 
after  considering  the  comments  we 
received.  In  the  NPRM,  we  defined 
degree  of  noncompliance  first  by  which 
of  the  rates  a  State  missed  and  second 
by  how  far  it  came  from  meeting  the 
required  rate.  Thus,  if  a  State  missed 
(mly  the  two-parent  participation  rate, 
we  proposed  imposing  a  penalty  that 
equaled,  as  a  percentage  of  the 
maximum  possible  penalty,  no  more 
than  the  State's  percentage  of  two- 
parent  cases.  Second,  if  tne  State  missed 
the  overall  rate  (or  both  rates),  we 
proposed  reducing  the  penalty  only  if 
the  State  achieved  a  threshold  of  90 
percent  of  the  required  rate.  Above  90 
percent,  the  reduction  was  to  be 
proportional. 

Ine  final  regulations  use  five  basic 
criteria  to  measure  the  degree  of 
noncompliance:  which  participation 
rate  the  State  foiled;  the  amount  by 
which  it  failed;  how  well  it  succeeded 
in  increasing  the  number  of  recipients 
engaged  in  work  (despite  foiling  the 
participation  rate(s));  the  number  of 
consecutive  years  in  which  the  State 
foiled  the  rates;  and  the  number  of  rates 
that  the  State  foiled. 

First,  as  in  the  NPRM,  we  will 
measiue  noncompliance  on  the  basis  of 
whether  the  State  failed  one  or  both 
rates  for  the  fiscal  year  and  which 
participation  rate  it  failed,  if  oidy  one. 
We  beUeve  that  a  State  that  foils  the 
two-parent  rate  should  be  subject  to  a 
smaller  penalty  than  a  State  that  foils 
the  overall  rate  or  both.  In  addition,  we 
believe  that  it  is  appropriate  to  consider 
the  size  of  the  two-parent  caseload  in 
deciding  how  much  weight  to  give  a 
failure  of  only  the  two-parent  rate. 

In  looking  at  the  data  for  FY  1996,  we 
noted  that  tibe  two-parent  participation 
rate,  on  average,  affected  a  very  small 
percentage  of  a  State's  entire  caseload — 
the  mean  State  percentage  was  about  6.6 
percent,  but  the  median  was  only  about 
2.4  percent.  We  think  a  State  that  foiled 
with  respect  to  only  a  small  percentage 
of  its  cases  should  not  foce  a  huge 
penalty.  At  the  same  time,  we  want  to 
ensure  that  States  make  adequate 
commitments  to  achieving  the  two- 
parent  participation  rate  and  that  our 
policies  support  State  efforts  to  extend 
benefits  to  two-parent  families,  We  have 
attempted  to  balance  these  goals. 

Under  this  rule,  the  maximum  penalty 
a  State  coiild  foce  for  failure  to  meet 
only  the  two-parent  rate  depends 
directly  on  how  much  of  the  State's  total 
caseload  consisted  of  two-parent 


fomilies.  We  have  not  created  a  similar 
proportional  reduction  for  a  State  that 
fails  only  the  overall  rate  because  all 
cases,  including  two-parent  cases,  are 
reflected  in  the  overall  rate. 

Second,  we  measure  noncompliance 
on  the  basis  of  the  severity  of  a  State's 
failure  to  achieve  the  required  rate.  In 
drafting  the  regulation,  we  wanted  to 
strike  the  right  balance  between  the 
imi>ortance  of  work  and  the  requirement 
to  reduce  the  penalty  based  on  the 
degree  of  noncompliance.  Although  our 
first  inclination  was  to  make  reductions 
in  direct  proportion  to  the  State's 
achievement  toward  the  required  rate, 
our  experience  in  the  JOBS  program  led 
us  to  consider  creating  a  threshold 
below  which  we  would  grant  no 
reduced  penalty.  We  were  concerned 
that,  as  in  the  JOBS  Unemployed  Parent 
participation  rates,  there  would  be 
States  with  negligible  levels  of 
achievement,  particularly  with  respect 
to  the  two-parent  caseload,  and  thus  did 
not  merit  a  reduced  penalty.  Given  that 
experience,  we  thought  it  was  essential 
to  have  a  threshold. 

La  the  NPRM,  we  set  the  participation 
threshold  at  90  percent,  in  an  effort  to 
support  the  emphasis  in  the  statute  on 
making  the  work  penalty  meaningful.  In 
particular.  Pub.  L  105-33  amended  the 
work  penalty  provision  so  that  the 
amount  was  fbced,  removing  the 
discretion  we  had  under  PRWORA  to 
set  a  lesser  penalty  amount.  We  thought 
(and  continue  to  think)  that  this  shows 
Congressional  intent  to  provide  a  work 
penalty  of  consequence.  To  avoid 
tmdercutting  this  intent,  oui  proposed 
rules  required  that  a  State  make 
substantial  progress  in  meeting  the 
target  rates  before  we  would  consider  a 
reduction.  We  continue  to  beUeve  that 
a  threshold  is  a  key  part  of  the  penalty 
structiue. 

We  received  extensive  comments 
about  the  proposed  90-percent 
threshold.  Some  commenters  accepted 
OUI  reasoning  for  creating  a  threshold, 
but  virtually  all  foimd  a  90-percent 
standard  to  be  excessively  high.  They 
argued  that  it  bases  large  fiscal 
consequences  on  small  and  hard-to- 
measure  differences  in  reported  data. 
While  the  NPRM  maintained  that  we 
did  not  want  to  give  relief  to  States  with 
negligible  levels  of  achievement,  thus 
leading  us  to  a  threshold,  commenters 
asserted  that  a  high  threshold  treats 
achievers  and  nonachievers  the  same. 
For  example,  a  State  that  reaches  2 
percent  of  the  required  rate  and  one  that 
reaches  88  percent  of  that  rate  are 
subject  to  the  same  penalty.  This,  they 
argued,  gives  States  a  strong  incentive 
not  to  serve  families  with  significant 
barriers.  Further,  they  pointed  out  that 
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it  would  also  subject  States  with  similar 
achievement  levels  to  very  different 
penalties.  For  example,  with  a  40- 
percent  participation  rate,  a  State  that 
reaches  35  percent  would  be  subject  to 
a  full  penalty,  but  a  State  that  reaches 
38  percent  would  be  subject  to  less  than 
half  the  penalty.  Although  most 
commenters  opposed  having  a  threshold 
at  all,  believing  that  any  threshold  is 
arbitrary,  many  suggested  that  if  we 
found  it  essential  to  have  one,  it  should 
be  set  significantly  lower.  Most 
recommended  a  threshold  of  50  to  75 
percent.  A  few  commenters  suggested  a 
lower  threshold  for  the  two-parent  rate 
than  for  the  overall  rate. 

After  reviewing  those  comments  and 
analyzing  preliminary  data,  we  have  set 
the  threshold  at  50  percent.  We  chose 
this  threshold  both  because  it  was  the 
most  widely  reconunended  alternative 
level  and  because  we  believe  it  is  a 
logical  standard.  Requiring  States  to 
reach  at  least  half  of  the  target  rate 
draws  a  clear  line  between  achievers 
and  nonachievers.  We  think  it  is 
reasonable  not  to  grant  penalty 
reduction  to  States  that  are  closer  to  a 
participation  rate  of  zero  than  they  are 
to  achieving  the  requirement. 

Under  the  final  rules,  we  will  reduce 
the  penalty  for  any  qualifying  State  in 
direct  proportion  to  the  State's  level  of 
achievement  above  a  threshold  of  50 
percent.  To  achieve  this,  we  will 
compute  a  ratio  whose  numerator  is  the 
difference  between  the  participation  rate 
a  State  actually  achieved  and  the 
applicable  threshold  rate  and  whose 
denominator  is  the  difference  between 
the  applicable  required  participation 
rate  and  the  applicable  threshold  rate. 

In  the  final  rule,  we  have  also 
clarified  that  the  applicable  required 
participation  rate  and  the  applicable 
threshold  both  reflect  any  caseload 
reduction  credit  that  the  State  receives 
piusuant  to  subpart  D  of  part  261.  In 
other  words,  the  standard  against  which 
we  judge  the  degree  of  noncompliance 
recognizes  that  Congress  wanted  States 
to  get  credit  for  the  caseload  reductions 
they  achieve,  as  long  as  they  are  not  due 
to  eligibility  changes.  If  we  did  not 
include  this  clarification,  the  threshold 
standard  for  some  States  could  actually 
be  higher  than  the  target  (i.e.,  full 
compliance)  rate  provided  under  the 
statute. 

For  example,  assiune  a  State's 
adjusted  target  rate  (i.e.,  after  applying 
its  caseload  reduction  credit)  equals  30 
percent.  Fiulher  assume  the  State 
achieved  18  percent,  which  exceeds  the 
threshold  of  15  percent  (one  half  of  30 
percent)  by  3  percentage  points.  The  3 
percentage  points  equal  20  percent  of  15 
percent,  the  difference  between  the 


required  rate  and  the  threshold. 
Therefore,  we  woiild  reduce  the  penalty 
amoimt  by  20  percent. 

Commenters  also  urged  us  to  consider 
a  wide  range  of  alternative  means  of 
measuring  noncompliance.  On  the 
whole,  they  urged  us  to  give  States 
credit  for  their  level  of  effort,  rather  than 
looking  specifically  to  a  percentage  of 
the  peirticipation  rate.  One  commenter 
offered  that,  if  the  purpose  of  penalties 
is  to  give  States  a  strong  incentive  to 
take  the  requirements  seriously  rather 
than  to  punish  those  that  fail,  then  a 
broader  view  of  State  achievement  is  in 
order.  In  particular,  several  commenters 
suggested  variations  of  the  following 
alternative  factors  for  determining 
penalty  reduction: 

•  An  increase  in  a  State's  caseload  (in 
either  the  ciurent  year  or  prior  year); 

•  Improvement  in  a  State's 
performance  over  the  prior  year; 

•  Increase  in  the  number  of 
participants  in  coimtable  work  activities 
in  a  State,  or  in  the  niunber  of 
participants  in  work  activities  but  below 
the  required  number  of  hours  to  count 
for  participation;  and 

•  The  extent  to  which  a  State 
exceeded  the  overall  rate,  even  though 
it  missed  the  two-parent  rate. 

Some  also  suggested  that  we  should 
recognize  a  combination  of  alternatives, 
perhaps  without  even  specifying  a 
comprehensive  list  in  the  regulation. 

One  set  of  extensive  comments  on  this 
issue  put  forward  an  argiunent  for 
treating  any  penalty  reduction  factors 
that  we  adopt  in  a  formulaic  way  so  that 
a  State's  penalty  liability  is  clear. 
Although  this  can  make  for  a  complex 
provision,  we  have  responded  to  this 
concern  by  adding  some  detail  to  the 
final  rule.  We  believe  that  this  formula 
will  help  States  foresee  the  possible 
fiscal  consequences  of  their  policy 
decisions. 

We  considered  all  these  alternatives 
measures  bom  the  perspective  that  our 
primary  interest  in  the  participation 
rates  is  to  encourage  work.  As  a  result, 
we  have  modified  the  regulations  to 
include  as  oiu-  third  measure  of 
noncompliance  an  adjustment  factor 
that  reflects  a  State's  success  in 
engaging  additional  recipients  in 
countable  work  activities.  The  factor 
rewards  a  State  that  increases  the 
number  of  individuals  it  engages  in 
work  by  at  least  15  percent  over  the 
previous  fiscal  year,  ff  the  number  of 
individuals  engaged  in  work  decreases, 
the  State  would  not  be  eligible  for  a 
penalty  reduction,  beyond  the 
proportional  reduction  for  failing  only 
the  two-parent  rate.  For  this  calculation, 
we  will  use  the  average  monthly 
participation  data,  just  as  we  do  in 


calculating  the  participation  rates 
themselves. 

We  calculate  the  adjustment  factor  by 
dividing  the  change  in  the  average 
number  of  individuals  the  State  has 
engaged  in  work  by  15  percent  of  the 
niunber  it  engaged  in  work  the  prior 
year.  For  example,  if  the  State  engaged 
an  average  of  2,000  individuals  each 
month  in  the  prior  year,  and  2,400 
individuals  in  the  current  year,  we 
would  divide  400  (the  change)  by  300 
(15  percent  of  2,000,  the  prior  year's 
average  monthly  number  engaged  in 
work).  This  would  result  in  an 
adjustment  factor  of  1.33.  In  other 
words,  in  the  example,  the  State's 
increase  in  participants  exceeded  15 
percent  of  the  prior  year's  level  by  one 
third.  Thus,  under  these  rules,  the 
State's  penalty  reduction  would 
increase  by  one  third,  compared  to  the 
reduction  it  would  have  received  if  it 
had  achieved  only  a  15-percent 
increase. 

We  chose  to  tie  the  adjustment  factor 
to  a  15-percent  increase  to  approximate 
the  average  annual  increase  in  the 
overall  participation  rate. 

We  based  the  adjustment  factor  on  an 
increase  in  the  number  of  participants 
in  work  instead  of  on  an  increase  in  the 
percentage  of  participants  in  work  for 
two  reasons.  First,  the  proportional 
reduction  above  the  threshold  already 
takes  a  percentage  of  participants  into 
accoimt  through  the  increase  in  the 
participation  rate.  Second,  commenters 
made  a  persuasive  argument  that 
measuring  individuals  would  reward 
States  that  actually  showed  greater 
success  with  work,  where  participation 
percentages  would  be  affected  by 
caseload  changes  that  might  have 
nothing  to  do  with  work  or  the  State's 
efforts  to  engage  individuals  in  work. 

Readers  wallnote  that,  in  addition  to 
the  threshold,  the  adjustment  factor  also 
serves  as  a  trigger  for  penalty  reduction; 
the  State  must  have  an  adjustment  factor 
above  zero  to  qualify  for  penalty 
reduction  beyond  the  proportional 
reduction  for  failing  only  the  two-parent 
rate.  We  needed  to  cut  off  the 
adjustment  factor  at  zero  because  a 
negative  niunber  would  actually 
increase  the  penalty  above  the  amount 
described  in  §  261.50,  which  we  have  no 
authority  to  do.  We  then  linked  the 
presence  of  an  adjustment  factor  to 
further  penalty  reduction  because  we 
did  not  want  to  reward  a  State  with  a 
decrease  in  the  number  of  working 
recipients  more  than  a  State  with  a 
small  increase  (under  15  percent)  in  the 
number  engaged  in  work. 

Finally,  we  adjust  the  penalty 
reduction  on  the  beisis  of  whether  the 
State  failed  both  participation  rates  in 
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the  current  year  and  how  many 
consecutive  years  it  failed  them.  If  the 
State  met  both  participation  rates  in  the 
previous  year  and  only  failed  one  rate 
in  the  penalty  year,  we  will  apply  the 
full  reduction  to  the  penalty.  If  it  failed 
both  rates,  but  failed  none  the  previous 
year,  we  will  decrease  the  penalty 
reduction  by  one  half. 

For  the  second  consecutive  year  of 
penalty  liability,  we  will  prorate  the 
penalty  reduction  by  50  percent  if  the 
State  failed  just  one  rate;  if  it  failed  both 
rates,  it  is  entitled  to  a  25  percent 
reduction. 

If  the  State  foils  to  meet  the 
participation  rates  for  three  or  more 
years  in  a  row.  we  will  not  reduce  the 
penalty  at  all.  We  think  that  this  is  a  fair 
and  reasonable  approach  to  avoid 
rewarding  a  State  that  has  not 
successfully  addressed  a  persistent 
problem  and  that  rqteated  foilares  is  an 
appropriate  indicator  of  the  degree  of 
noncompliance.  A  State  with  successive 
failures  could  still  claim  a  discretionary 
wc^k  poialty  reduction  (as  discussed 
below),  claim  a  reasonable  cause 
exception,  or  enter  the  OHTective 
compliance  process. 

We  have  also  added  a  paragraph 
indicating  that  we  will  adjust  the 
calculations  in  this  section  to  exclude 
cases  for  which  a  State  has  granted 
federally  recognized  good  cause 
domestic  violence  waivers.  Based  on  the 
comments  we  received  in  this  area,  and 
given  our  reasonable  cause  exception 
policy  with  respect  to  cases  with 
federally  recognized  good  cause 
domestic  violence  waivers,  we  thought 
these  waivers  should  play  a  similar  part 
in  penalty  reduction.  For  comments 
about  domestic  violence  waivers,  please 
refer  to  the  preamble  section  entitled 
"Treatment  of  Domestic  Violence 
Victims." 

To  smnmarize  the  entire  penalty 
adjustment  process,  we  be^  with  the 
proportional  reduction  based  on  the 
amount  by  which  the  State  exceeded  the 
50-percent  threshold.  Second,  we 
calculate  the  adjustment  factor  for 
increasing  the  munber  of  individuals 
working  and  multiply  the  reduction  by 
the  adjustment  fector  if  it  is  positive, 
arriving  at  an  adjusted  reduction.  If  the 
adjustment  factor  is  zero  or  negative, 
there  is  no  adjusted  reduction.  Then  we 
miUtiply  the  adjusted  reduction  by  the 
applicable  penalty  percentage,  derived 
from  whether  the  State  failed  just  the 
two-parent  rate.  Finally,  we  adjust  the 
penalty  based  on  whether  the  State 
failed  both  rates  and  on  the  number  of 
consecutive  years  of  failiue. 

As  we  stated  earlier,  if  a  State  does 
not  qualify  for  an  adjusted  reduction,  it 
still  may  be  eligible  for  the  proportional 


penalty  reduction  for  failing  only  the 
two-parent  rate. 

In  spite  of  our  desire  to  make  this 
regulation  as  simple  as  possible,  we 
realize  that  this  process  is  more 
complex  than  the  approach  we  adopted 
in  the  NPRM.  We  have  taken  very 
seriously  the  commenters  criticism  that 
the  proposed  penalty  reduction 
provision  did  not  look  broadly  enough 
at  State  success  in  work.  We  think  the 
new  provision  treats  States  more  fairly 
and  will  be  more  eSective  at 
encouraging  work.  Factoring  in  multiple 
ways  of  looking  at  such  success 
naturally  makes  the  new  methodology 
more  complicated.  In  fact,  we 
ccmsidered  several  of  the  other 
alternatives  that  ctHnmraiters  suggested, 
but  uhimatdy  decided  that  additional 
fgtctors  would  make  the  calculation  too 
convoluted,  without  adding  to  the 
balance  or  the  worii^  focus. 

Comment:  We  recnved  a  great  many 
cxMnments  about  linking  the  size  of  the 
penalty  for  missing  c«ly  the  two-parent 
particqMtiasi  rate  to  the  [wopartion  that 
two-parent  cases  make  wp  of  the  State's 
total  caseload.  Neeriy  all  a^eed  with 
our  appioach;  however,  commenters  put 
forward  two  additicmal  ideas.  First,  one 
ccmunentw  suggested  linking  the  size  of 
the  two-parent  penalty  to  the  national 
two-parent  prt^xxtion.  rather  than 
varying  the  penalty  based  on  each 
State's  two-parent  caseload.  The  second 
idea  was  to  [wovide  p«aalty  relief  for 
States  that  have  made  policy  choices 
that  have  expanded  the  2-parent 
caseload. 

Response:  We  have  not  adopted  either 
of  these  recommendations.  While  using 
a  national  caseload  proportion  would 
remove  a  possible  inadvertent  incentive 
for  a  State  to  reduce  the  size  of  its  two- 
parent  caseload,  or  a  disincentive  to 
expand  eligibility,  two-parent  cases  are 
not  distributed  evenly  across  the  States. 
Moreover,  we  think  the  difference  in 
penalty  amounts  would  not  be  enough 
of  an  incentive  to  drive  State  policy 
regarding  two-parent  cases.  _ 

Regarding  the  issue  of  policies  that 
increase  the  two-parent  caseload,  we 
think  that  our  policy  of  adjusting  the 
penalty  base  to  reflect  the  two-parent 
caseload  is  the  appropriate  mechanism 
for  helping  States  with  the  two-parent 
participation  rate.  (We  also  considered 
this  issue  in  the  context  of  the  caseload 
reduction  factor,  as  addressed  above. 
Please  refer  to  subpart  D  of  this  part  for 
further  discussion.) 

Comment:  As  we  indicated  above,  we 
received  many  comments  suggesting 
alternative  measiires  to  use  in  penalty 
reduction.  We  listed  above  the  ones  that 
were  most  persuasive  or  appeared  most 


frequently.  The  comments  included 
others  that  we  have  not  listed. 

Response:  We  think  the  new  penalty 
reduction  methodology  we  have 
adopted  gives  States  credit  fairly  for 
making  substantive  progress  in  reaching 
the  participation  rates  and  supports 
State  efforts  to  engage  recipients  in 
work.  It  should  be  viewed  as  a  whole 
because  its  various  components  are 
designed  to  work  in  combination  to 
achieve  a  balanced  result.  While  there 
are  other  factors  that  might  also  have 
worked  well,  we  believe  that  we  have 
selected  elements  that  woidd  achieve 
these  goals  and  are  easily  calculable. 

Comment:  A  few  commentOTS  urged 
us  to  require  a  State  to  have  a  system  for 
monitoring  and  enforcing  comphance 
with  Fednal  employment  laws  within 
its  TANF  {»ogram  in  ord«  to  qualify  fw 
a  penalty  reduction. 

Response:  As  we  have  indicated 
earlier,  we  fully  expect  States  to 
conduct  programs  that  are  lawful  and  to 
uphold  emplo3rment  laws  that  apply  to 
working  welfare  recipierits.  We  have 
chosen  not  to  adopt  this  suggestion  out 
of  defsrence  to  the  enforcement 
mechanians  already  available  imder 
Federal  law.  However,  we  have  created 
a  new  regulatory  section  at  §  260.35  to 
reference  e3dsting  employment  and 
recipient  protections.  Please  refer  to  the 
section  entitled  "Recipient  and 
Worlq)lace  Protections"  fear  a  more 
detailed  discussion  of  this  issue. 

Discretionary  Reductions 

The  final  regulations  reflect  the 
discretion  that  we  have  to  reduce  the 
amount  of  the  penalty  if  the  State  could 
qualify  as  a  needy  State  for  the 
Contingency  Fund.  The  definition  of 
"needy  State"  at  §  260.30  is  based  on 
especially  high  unemployment  or  large 
niunbers  of  Food  Stamp  recipients  in 
the  State.  (See  subpart  B  of  part  264  for 
more  discussion  of  how  a  State  qualifies 
for  the  Contingency  Fimd.) 

Pub.  L.  105-33  gave  us  the  added 
discretion  to  reduce  the  penalty  if  the 
State  failed  to  meet  the  participation 
rate  due  to  extraordinary  circumstances 
such  as  a  natural  disaster  or  regional 
recession.  We  have  modified  this 
provision  from  the  NPRM  to  include 
substantial  caseload  increases  among 
the  examples  of  extraordinary 
cinnimstances.  Although  this  criterion 
is  not  given  as  an  example  in  the  statute, 
based  on  the  conaments  we  received,  we 
believe  such  a  condition  could 
constitute  an  extraordinary 
circumstance  and  think  it  is  appropriate 
to  include  it. 

To  ensure  that  we  take  any  such 
circiunstances  into  consideration.  States 
should  submit  information  describing 
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the  extraordinary  circumstances  and 
their  effects  on  the  ability  of  the  State 
to  meet  the  participation  rates.  We  must 
provide  a  written  report  to  Congress  to 
justify  any  penalty  reductions  that  we 
grant  under  this  provision. 

One  criterion  for  discretionary 
reductions  is  similar  to  the  criterion  at 
§  262.5(a)(1)  for  granting  a  reasonable 
cause  exception  to  a  penalty  due  to  a 
natural  disaster.  We  will  evaluate  any 
information  a  State  submits  concerning 
the  effects  of  a  natural  disaster  on  its 
ability  to  achieve  the  participation  rates. 
U  the  material  does  not  support  granting 
a  reasonable  cause  exception,  we  will 
consider  whether  it  is  sufficient  for 
penalty  reduction  purposes.  For 
example,  if  the  disaster  caused  a  failure 
in  only  one  small  area  of  the  State,  but 
the  State  missed  the  required 
participation  rate  by  a  significant 
amount,  we  would  not  grant  a 
reasonable  cause  exception,  but  we 
might  reduce  the  penalty  in  proportion 
to  the  TANF  caseload  in  that  area.  We 
intend  to  use  a  similar  approach  to 
evaluating  the  effects  of  a  regional 
recession. 

Comment:  Some  commenters  urged  us 
to  add  other  factors  to  the  examples  of 
discretionary  reductions.  Some 
suggested  an  open-ended  example  such 
as  "other  circumstances  beyond  the 
State's  control"  while  others  gave 
specific  suggestions,  including:  caseload 
increase;  sub-state  recessions; 
widespread  economic  disruption  from 
the  closing  of  a  plant  or  significant 
numbers  of  lay-offs;  chronic 
unemployment;  bad  weather;  and 
mismatch  between  available  jobs  and 
skills  of  recipients. 

Response:  As  we  indicated  above,  we 
have  added  substantial  caseload 
increases  to  the  list  of  examples  of 
extraordinary  circumstances;  however, 
it  is  simply  a  list  of  examples.  We 
believe  the  provision  leaves  the 
flexibility  for  a  State  to  make  a  claim  of 
"extraordinary  circxmistances"  based  on 
other  factors.  The  final  regulation 
indicates,  as  did  the  NPRM,  that  we  will 
consider  the  objective  evidence  of 
extraordinary  circumstances  that  a  State 
submits.  We  have  not  specified  the  basis 
on  which  we  will  evaluate  that  evidence 
or  apply  a  reduction.  We  believe  this 
responds  to  the  recommendation  of 
commenters  that  we  should  have 
flexibility  under  our  rules  to  address 
situations  that  we  could  not  foresee  at 
this  writing.  Since  the  extraordinary 
circumstances  are  likely  to  be  different 
in  each  case,  we  think  it  is  most 
appropriate  to  use  the  discretion 
available  to  us  to  evaluate  the  materials 
that  a  State  submits  to  determine 


whether  its  claim  warrants  a  reduction 
in  penalty  amount. 

Section  261.52— Is  There  a  Way  To 
Waive  the  State's  Penalty  for  Failing  To 
Achieve  Either  of  the  Participation 
Rates?  (§  271 .52  of  the  NPRM) 

Section  409(b)  of  the  Act  creates  a 
reasonable  cause  exception  to  the 
requirement  for  certain  penalties, 
including  failure  to  meet  the  Tninimnm 
participation  rates,  ff  we  determine  that 
a  State  has  reasonable  cause,  we  cannot 
impose  a  penalty. 

We  have  included  general  reasonable 
cause  criteria  at  §  262.5.  These  apply  to 
any  of  the  penalties  for  which  there  are 
reasonable  cause  exceptions.  The 
preamble  to  §  262.5  discusses  how  we 
arrived  at  these  criteria,  as  well  as  our 
general  philosophy  about  the  role  of 
reasonable  cause  exceptions. 

For  the  work  participation  rate 
penalty,  two  additional,  specific 
reasonable  cause  exceptions  apply. 
Under  the  regulation  at  §  261.52,  a  State 
may  demonstrate  that  its  failure  can  be 
attributed  to  its  granting  of  federally 
recognized  good  cause  domestic 
violence  waivers  under  the  Family 
Violence  Option.  In  this  case,  the  State 
must  show  that  it  would  have  achieved 
the  required  work  rates  if  cases  with 
these  waivers  were  removed  fi'om  both 
parts  of  the  calculation  (i.e.,  from  the 
numerators  described  in  §§  261.22(b)(1) 
and  261.24(b)(1)  and  the  denominators 
described  in  §§  261.22(b)(2)  and 
261.24(b)(2)).  A  State  must  grant 
domestic  violence  waivers  in 
accordance  with  criteria  in  subpart  B  of 
part  260  to  be  eligible  to  qualify  as 
federally  recognized  good  cause 
domestic  violence  waivers  and  to 
receive  a  reasonable  cause  exemption  on 
these  groimds.  We  have  explained  this 
policy  and  responded  to  comments  on 
this  subject  in  subpart  B  of  part  260. 

The  regulation  auso  provides  that  a 
State  may  receive  a  good  cause 
exemption  if  it  demonstrates  that  its 
failiue  to  achieve  the  work  participation 
rates  can  be  attributed  to  the  provision 
of  assistance  to  refugees  in  a  federally- 
approved  alternative  project. 

Finally,  this  section  of  the  regulation 
indicates  that  States  may  dispute  our 
findings  that  they  are  subject  to  a 
penalty. 

Comment:  Many  conunenters  urged 
us  to  expand  the  reasonable  cause 
exceptions  specifically  available  for 
failure  to  meet  the  work  participation 
rates.  They  suggested  a  variety  of 
additional  criteria,  such  as  a  high 
incidence  of  recipients  with  severe 
employment  barriers,  a  significant 
refugee  population,  correcting  unlawful 
employment  discrimination,  conflicts 


with  other  Federal  requirements 
(including  the  FLSA)  or  litigation,  and 
enforcing  the  nondisplacement 
provisions.  Some  commenters, 
paralleling  the  domestic  violence 
exception,  suggested  that  the  provision 
of  targeted  services  to  other  groups  of 
recipients  with  significant  barriers  to 
employment  should  entitle  a  State  to  a 
reasonable  cause  exception.  Others 
recommended  many  of  the  same  criteria 
suggested  for  reducing  a  participation 
rate  penalty,  including  caseload 
increases,  economic  downtiims,  and 
increases  in  the  number  of  recipients 
the  State  engages  in  work  or  places  in 
countable  activities  but  below  the  hours 
standard.  Many  also  suggested  granting 
a  reasonable  cause  exception  for  a 
combination  of  fectors.  Also,  a  number 
of  commenters  urged  us  to  leave  the 
reasonable  cause  criteria  in  this 
provision  open-ended  so  that  a  State 
could  present  its  argmnents  for  an 
exception  as  situations  arise  and  each 
could  be  evaluated  on  its  own  merits. 

Response:  Although  these  comments 
appear  in  the  context  of  exceptions  to 
the  work  participation  rate  penalty, 
many  commenters  made  the  same 
argiiments  regarding  the  general 
reasonable  cause  criteria  at  §  262.5.  We 
have  addressed  comments  that  apply 
broadly  to  reasonable  cause  exceptions 
in  that  section. 

We  continue  to  believe  that  the  best 
way  to  address  a  State's  difficulty  in 
meeting  a  program  requirement  is 
through  the  corrective  compliance 
process.  This  holds  true  for  the 
participation  rates  as  much  as,  if  not 
more  than,  any  other  requirement. 
Families,  States,  and  the  Federal 
government  are  better  served  by  solving 
tiie  problem  than  by  forgiving  it,  or  by 
imposing  a  penalty.  It  is  for  this  reason 
that  we  have  chosen  to  limit  reasonable 
cause  exceptions,  particularly  those  that 
relate  to  a  specific  provision,  as  in  the 
case  of  the  participation  rates,  and  have 
not  added  the  criteria  suggested. 
Nevertheless,  imder  §  262.5,  a  State  may 
present  a  case  for  a  reasonable  cause 
exception  outside  the  ones  specifically 
listed.  We  think  that  the  revised 
language  in  this  section,  together  with  a 
State's  ability  to  dispute  our  finding  of 
a  penalty,  the  corrective  compliance 
process,  and  the  opportunities  for  work 
penalty  reduction,  sufficiently  recognize 
the  difficulties  States  may  face  in 
meeting  the  participation  rates. 

Section  261 .53— May  a  State  Correct  the 
Problem  Refore  Incurring  a  Penalty? 
(§271.53  of  the  NPRM) 

The  process  for  developing  a 
corrective  compliance  plan  does  not 
differ  from  one  penalty  to  the  next, 
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although  the  content  of  the  plan 
naturally  would.  Thus,  the  regulation 
refers  to  §  262.6,  the  general  section  on 
submittal  of  a  corrective  compliance 
plan  for  any  penalty. 

Readers  should  note  that  §  262.6(e) 
establishes  a  maximum  corrective 
compliance  period  for  failure  to  meet 
the  work  participation  requirements. 
Since  we  measure  participation 
annually,  we  will  measure  compliance 
based  on  performance  during  the  fiscal 
year  that  ends  at  least  six  months  after 
we  receive  the  State's  corrective 
compliance  plan. 

In  this  section,  we  establish  a  specific 
threshold  that  States  must  achieve  in 
order  to  be  considered  for  a  reduced 
work  penalty  under  §  262. 6(j)  for 
making  significant  progress  toward 
achieving  compliance.  A  State  must 
increase  its  participation  rate  during  the 
compliance  period  enough  to  fill  at  least 
half  the  gap  between  the  participation 
rate  it  achieved  in  the  penalty  year  and 
the  required  rate  for  the  compliance 
period.  In  other  words,  we  will  divide 
the  difference  between  the  rate  achieved 
during  the  compliance  period  and  the 
rate  achieved  during  the  penalty  year  by 
the  difference  between  the  required  rate 
fof  the  compliance  period  and  the  rate 
achieved  during  the  penalty  year;  a 
result  of  at  least  0.50,  qualifies  the  State 
for  a  possible  reduction. 

You  should  note  that,  in  this  final 
rule,  the  required  rate  for  the 
compliance  period  reflects  any  caseload 
reduction  credit  that  the  State  receives 
imder  subpart  D  of  part  261.  We  believe 
that  this  adjusted  rate  reflects  the 
performance  standard  that  Congress 
intended  would  apply  to  States. 

We  also  believe  that  making  more 
progress  toward  the  rate  than  failure — 
that  is,  achieving  at  least  50  percent — 
is  a  reasonable  standard  for  significant 
progress.  Thus,  at  the  point  at  which  a 
State  reaches  this  threshold,  we  may 
reduce  its  work  penalty  imder  the 
corrective  compliance  provision. 

This  approach  is  similar  to  the  one 
taken  in  §  261.51,  Mrith  respect  to 
potential  reductions  in  work  penalties 
based  on  degree  of  noncompliance.  In 
both  cases,  we  expect  significant 
compliance  in  order  to  merit  a  reduced 
penalty.  However,  we  look  at 
performance  over  different  periods  in 
the  two  provisions. 

Comment:  Several  commenters 
thought  that  the  50'percent  standard  of 
achievement  measiired  against  the 
"new"  rate  was  restrictive  and  arbitrary. 
Commenters  proposed  two  basic 
alternatives.  Many  urged  us  to  set  a 
threshold  of  achievement  based  on  a 
particular  State's  circimistances  or  to 
negotiate  a  State's  threshold  in  the 


corrective  compliance  plan  process. 
Some  thought  that  we  should  consider 
a  State  to  be  in  compliance  if  it  achieves 
the  participation  rate  associated  with 
the  year  for  which  it  was  subject  to  the 
penalty.  (Presximably,  if  we  were  to  use 
a  threshold  to  reduce  the  penalty  in  this 
scenario,  it  would  be  applied  against  the 
latter  rate.)  One  commenter  thought  that 
we  should  link  the  threshold  to  the 
average  increase  among  States  with 
corrective  compliance  plans,  and 
another  suggested  that  States  shoidd  be 
able  to  show  significant  improvement 
by  means  other  than  reaching  the 
threshold.  Another  commenter 
remarked  that  we  made  no  provision  for 
circumstances  arising  in  the  year 
following  the  penalty  year  that  prevent 
a  State  from  reaching  the  threshold. 

Response:  We  note  that  this  provision 
applies  a  second  reduction  to  a  State's 
penalty  amount,  the  first  (described  at 
§  261.51)  having  been  significantiy 
expanded  over  the  original  proposal. 
This  reduction  follows  a  corrective 
compliance  period  in  which  the  State 
shoiild  have  been  applying  the  steps  of 
its  plan  to  resolve  the  participation  rate 
problem.  Given  these  circumstances,  we 
think  it  is  appropriate  to  maintain  a 
fairly  rigorous  standard  for  reducing  a 
penalty  still  further.  Moreover,  we  do 
not  think  that  a  50-percent  threshold  is 
overly  demanding — it  simply  requires  a 
State  to  be  more  successful,  rather  than 
less  successful,  in  coming  into 
compliance.  We  measure  progress 
against  the  "new"  rate  (i.e.,  the  one  that 
applies  for  the  corrective  compliance 
plan  year)  because  to  do  otherwise 
would  suggest  that  the  State  is  not  being 
held  to  the  same  standard  as  all  the 
others  for  that  year.  Otherwise,  we 
would  effectively  give  a  State  an  extra 
year  to  achieve  the  minimum 
participation  rate.  We  expect  a 
corrective  compliance  plan  to  allow  a 
State  to  come  into  compliance  with  the 
applicable  rates.  Thus,  the  penalty 
reduction  associated  with  corrective 
compliance  should  use  that  standard. 

If  circumstances  arise  during  the 
corrective  compliance  plan  period  that 
prevent  the  State  from  achieving  the 
threshold,  it  is  free  to  claim  a  reasonable 
cause  exception  or  develop  a  corrective 
compliance  plan  for  the  penalty  year, 
but  we  do  not  think  it  is  appropriate  to 
reduce  the  prior  penalty  on  that  basis. 
In  addition,  the  State  might  qualify  for 
penalty  relief  under  §  262.6(j)(2), 
relating  to  natural  disasters  or  regional 
recessions  during  the  compliance 
period. 


Section  261.54 — Is  a  State  Subject  to 
Any  Other  Penalty  Relating  to  Its  Work 
Program?  (§  271 .54  of  the  NPRM) 

In  accordance  with  section  409(a)(14) 
of  the  Act,  as  amended  by  Pub.  L.  105- 
33,  if  we  determine  that  a  State  has 
violated  407(e)  of  the  Act  in  a  fiscal 
year,  which  relates  to  when  a  State  must 
impose  penalties  on  individuals  who 
refuse  to  engage  in  required  work,  we 
must  reduce  the  SFAG  payable  for  the 
following  fiscal  year  by  between  one 
and  five  percent  of  the  adjusted  SFAG. 

Comment:  One  commenter  thought 
we  did  not  provide  adequate  guidance 
concerning  the  means  by  which  we  will 
judge  whether  a  State  has  violated  the 
sanctioning  requirement.  Without  such 
gmdance,  the  commenter  thought  that 
States  might  sanction  families  more 
severely  than  necessary  to  avoid  a 
potential  penalty. 

Response:  As  we  indicated  at  §  262.3, 
we  will  use  the  single  audit  to  assess 
whether  a  State  is  complying  with 
section  407(e)  of  the  Act  and  thus 
whether  it  is  liable  for  a  penalty  under 
this  provision.  We  expect  that,  if  there 
are  widespread  problems  with  States' 
sanctioning  practices,  our  data 
collection  and  the  audits  will  help 
identify  them. 

While  we  imderstand  the 
commenter's  concern  that  States  vfiW 
"over-sanction"  to  avoid  this  penalty,  it 
is  important  to  understand  that  this 
penalty  applies  both  to  a  State's  failure 
to  sanction  when  it  should  have  and  to 
its  imposition  of  a  sanction  when  it 
should  not  have  imposed  one.  Thus,  a 
State  that  overreacts  by  sanctioning  too 
readily  could  be  equally  liable  for  a 
penalty.  U  the  commenter  is  concerned 
that  States  will  impose  larger  sanctions 
than  they  would  otherwise,  we  would 
point  out  that  States  have  the  explicit 
authority,  independent  of  this  penalty 
provision,  to  impose  sanctions  that  are 
greater  than  pro  rata  reductions,  up  to 
and  including  terminating  assistance  to 
the  case. 

Comment:  One  commenter  objected  to 
our  intention  to  collect  sanction  policy 
information  via  §  265.9,  stating  that 
such  information  was  available  in  the 
TANF  State  plans. 

Response:  While  some  States  may 
have  included  sanctioning  policies  in 
their  TANF  plans,  the  statute  does  not 
require  it.  Thus,  we  cannot  coimt  on 
obtaining  this  information  through  the 
plans.  Also,  at  best,  the  plan 
information  would  only  tell  us  about 
State  policy,  not  State  practice  (e.g..  the 
nature  and  scope  of  sanctions  imposed). 
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Section  261.55— Under  What 
Circumstances  Will  We  Reduce  the 
Amount  of  the  Penalty  for  Not  Properly 
Imposing  Penalties  on  Individuals? 
(§271.55  of  the  NPRM) 

The  statute  requires  us  to  reduce  the 
amount  of  the  penalty  based  on  the 
degree  to  which  the  State  is  not  in 
compliance  with  the  section  407(e)  of 
the  Act. 

In  determining  the  size  of  any 
reduction,  we  will  consider  two  factors. 
First,  we  will  examine  whether  the  State 
has  established  a  control  mechanism  to 
ensiu'e  that  the  grants  of  individuals  are 
reduced  for  refusing  to  engage  in 
required  work.  Second,  we  will  consider 
the  percentage  of  grants  that  the  State 
has  failed  to  reduce  in  accordance  with 
the  statute. 

As  we  indicated  in  the  preamble  to 
§  261.14,  States  have  the  discretion  to 
define  the  term  pro  rata  reduction. 
Under  §  265.9,  as  part  of  the  annual 
report  we  require  each  State  to  provide 
us  with  a  description  of  how  it  will 
carry  out  a  pro  rata  reduction.  This 
information  will  help  us  determine 
whether  States  are  taking  sanctions 
appropriately.  Also,  these  definitions 
will  help  us  determine  whether  States 
face  an  equitable  and  level  playing  field 
imder  this  penalty  provision. 

Some  commenters  noted  that  the 
proposed  rules  incorrectly  specified  that 
reasonable  cause  and  corrective 
compliance  did  not  apply  to  this 
penalty.  We  have  deleted  the  provision 
that  included  this  inadvertent  error. 

Comment:  One  commenter  urged  us 
to  clarify  what  we  mean  by  control 
mechanisms. 

Response:  We  did  not  want  to  limit  a 
State's  range  of  possible  control 
mechanisms  by  creating  a  single 
definition.  However,  one  example  of  a 
possible  control  mechanism  would  be  a 
system  that  identifies  cases  in  which  an 
individual  refused  to  participate,  then 
cross-checks  those  cases  against 
information  on  sanction  actions,  and 
corrects  any  errors  in  sanctioning. 

Although  we  did  not  define  a  control 
mechanism  in  the  regulation,  there  are 
some  additional  elements  that  we 
expect  a  State  to  include  in  a  control 
mechanism  to  ensure  appropriate 
sanctioning  of  recipients.  Section 
402(a)(l)(B)(iii)  of  the  Act  provides  that 
a  State  must  set  forth  objective  criteria 
for  fair  and  equitable  treatment  of 
recipients,  including  an  explanation  of 
how  the  State  will  provide  an 
opportunity  for  recipients  who  have 
been  adversely  affected  to  be  heard  in  a 
State  administrative  or  appeal  process. 
We  think  that  any  State  mechanism  that 
controls  whether  sanctions  have  been 


imposed  properly  should  ensure  that 
recipients  are  informed  of  their  rights  to 
fair  hearings  and  advised  of  the  process 
for  invoking  that  right.  In  addition,  we 
encourage  States  to  consider  adding 
procedures  to  advise  recipients  of  their 
rights  to  pursue  other  remedies  that 
might  be  available  imder  State  and  local 
laws. 

Comment:  A  commenter;  citing  the 
fact  that  States  have  a  right  under  the 
regulations  at  §  262.7  to  appeal  a  finding 
that  it  is  subject  to  a  penalty,  urged  us 
to  ensure  that  individuals  are  accorded 
a  similar  right. 

Response:  As  we  explained  in  the 
previous  comment,  section 
402(a)(l)(B){iii)  of  the  Act  accords 
recipients  the  right  to  appeal  adverse 
actions.  While  we  are  not  regulating  this 
provision  itself,  we  do  expect  that  States 
will  address  this  requirement  as  part  of 
their  sanctioning  control  mechanisms, 
and  we  will  take  it  into  consideration  in 
determining  any  reduction  to  the 
amount  of  ^is  penalty. 

Comment:  A  commenter  expressed 
concern  that  examining  only 
sanctioning  data,  without  data  from 
cases  not  sanctioned,  as  the  basis  for  the 
penalty  would  lead  to  unnecessarily 
harsh  sanctions.  The  commenter 
recommended  basing  the  penalty 
determination  solely  on  whether  the 
State  has  established  control 
mechanisms. 

Response:  As  we  indicated  in  the 
previous  section,  this  penalty  applies  to 
all  violations  of  the  sanctioning 
requirement,  whether  failing  to  sanction 
inappropriately  or  imposing  sanctions 
inappropriately.  For  example,  we 
anticipate  sampling  sanctioned  cases  to 
determine  whether  a  State  has  imposed 
sanctions  without  evidence  of  a 
recipient's  refusal  to  participate.  Thus,  a 
State  has  just  as  much  incentive  to 
exercise  restraint  in  sanctioning  as  to 
impose  sanctions  too  readily.  At  the 
same  time.  States  may  impose  sanctions 
that  are  greater  than  pro  rata  reductions 
without  violating  section  407(e)  of  the 
Act. 

Comment:  A  conunenter  urged  us  to 
base  the  penalty  amount  on  the  amoimt 
of  the  sanctions  that  should  have  been 
imposed,  as  a  percentage  of  the  total 
amount  of  grants  the  State  awards,  or  as 
a  percentage  of  the  total  grants  that 
should  have  been  reduced  but  were  not. 

Response:  This  approach  seems 
overly  complex  to  us.  We  see  no 
advantage  to  basing  the  reduction  on 
dollar  amounts  instead  of  case 
percentages. 

Comment:  A  commenter 
recommended  that  we  allow  a  tolerance 
for  errors  before  imposing  a  penalty 
under  this  provision. 


Response:  We  have  built  a  tolerance 
for  errors  into  the  reasonable  cause 
exceptions  at  §  262.5.  In  addition.  States 
have  the  right  to  dispute  our 
determination  that  it  is  subject  to  a 
penalty,  in  accordance  with  the 
provision  at  §  262.4. 

Comment:  A  commenter  urged  us  to 
deem  80-percent  compliance  as  full 
compliance  with  the  requirement 
because  the  penalty  amount  must  be 
between  1  and  5  percent. 

Response:  We  have  not  established  a 
specific  formula  for  determining  and 
reducing  the  amount  of  the  penalty.  We 
will  factor  in  objective  evidence  of 
whether  the  State  has  established  a 
control  mechanism,  as  discussed  above, 
and  of  how  many  cases  have  been 
improperly  sanctioned. 

Section  261.56— What  Happens  if  a 
Parent  Cannot  Obtain  Needed  Child 
Care?  (§271.15  of  the  NPRM) 

Readers  wiU  note  that  we  have  moved 
the  substance  of  this  section  from 
§  271.15  of  the  NPRM  to  §261.56  of  the 
final  rule.  The  proposed  rules  contained 
two  sections  dealing  with  the  question 
of  sanctions  for  parents  of  young 
children  who  refuse  to  work  because  • 
they  cannot  find  needed  child  care.  The 
first  section  specifically  addressed  the 
statutory  protections  frtsm  sanctioning 
available  to  such  individuals  who  could 
not  obtain  child  care;  the  second  dealt 
with  the  penalties  that  a  State  would 
face  if  it  sanctioned  individuals  in 
violation  of  the  exception.  Because  of 
the  close  interrelationship  between 
these  two  provisions  and  the  number  of 
comments  we  received  on  them,  we 
thought  that  putting  the  regulatory 
sections  adjacent  to  one  another  would 
make  the  provisions  easier  to  follow.  We 
have  retained  §  261.15  to  ensure  that 
subpart  A,  which  relates  to  the 
responsibilities  of  individuals  under 
TANF,  continues  to  discuss  the  child 
care  exception. 

To  support  the  intent  of  the  statute  to 
move  people  to  work,  section  407(e)  of 
the  Act  requires  that  States  reduce  or 
terminate  assistance  to  individuals  who 
refuse  to  engage  in  work  required  by 
section  407  of  the  Act.  However,  as  we 
discussed  in  the  preamble  to  §  261.15,  a 
State  may  not  reduce  or  terminate 
assistance  to  a  single  custodial  parent 
caring  for  a  child  under  age  six  for 
refusing  to  engage  in  required  work,  if 
the  parent  demonstrates  an  inability  (as 
determined  by  the  State)  to  obtain 
needed  child  care.  This  exception 
applies  to  penalties  the  State  imposes 
for  refusal  to  engage  in  work  in 
accordance  with  either  section  407  or 
section  402(a)(l)(A)(ii)  of  the  Act.  The 
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parent's  demonstrated  inability  must  be 
for  one  or  more  of  the  following  reasons: 

•  Appropriate  child  care  within  a 
reasonable  distance  from  the 
individual's  home  or  work  site  is 
imavailable; 

•  Informal  child  care  by  a  relative  or 
under  other  arrangements  is  unavailable 
or  unsuitable;  or 

•  Appropriate  and  affordable  formal 
child  care  arrangements  are  unavailable. 

Refusal  to  work  when  the  State 
determines  an  acceptable  form  of  child 
care  is  available  is  not  protected  from 
sanctioning. 

Because  each  State  has  the  authority 
to  determine  whether  the  individual  has 
adequately  demonstrated  an  inability  to 
obtain  needed  child  care,  we  expect  the 
State  to  define  the  terms  "appropriate 
child  care,"  "reasonable  distance," 
"unsuitability  of  informal  care,"  and 
"affordable  child  care  arrangements." 
The  State  must  also  provide  fkmilies 
with  the  criteria  (including  the 
definitions)  that  it  applies  in 
implementing  the  exception  and  the 
means  by  which  a  parent  can 
demonstrate  an  inability  to  obtain 
needed  child  care. 

To  keep  femilies  moving  toward  self- 
sufficiency  and  to  promote  State 
compliance  vrith  this  penalty  exception, 
oitt  rules  provide  that  States  must  have 
processes  or  procedures  in  place  that: 
(1)  enable  a  family  to  demonstrate  its 
inability  to  obtain  needed  child  care;  (2) 
inform  parents  that  the  family's  benefits 
caimot  be  reduced  or  terminated  when 
they  demonstrate  that  they  are  imable  to 
work  due  to  the  lack  of  needed  child 
care  for  a  child  imder  the  age  of  six;  and 
(3)  advise  parents  that  the  time- during 
which  they  are  excepted  from  the 
penalty  will  still  count  toward  the  time 
limit  on  Federal  benefits  at  section 
408(a)(7)  of  the  Act;  if  applicable. 

In  response  to  niunerous  comments, 
as  discussed  below,  the  lemguage  in 
§§  261.56  and  261.57  reflects  these 
expectations.  In  this  section,  which 
focuses  on  the  responsibilities  of  the 
State  to  inform  parents,  we  also  require 
that  the  information  States  provide  must 
include  the  definitions  or  criteria  that 
the  State  uses  in  its  determination 
process. 

The  regulations  for  the  Child  Care  and 
Development  Fund  (CCDF)  reinforce  the 
importance  of  providing  this  vital 
information  to  parents  by  also  requiring 
the  child  care  lead  agency,  as  part  of  its 
consumer  education  efforts,  to  inform 
TANF  parents  seeking  child  care  in  the 
CCDF  system  of  the  existence  of  the 
child  care  exception  and  how  to 
demonstrate  an  inability  to  obtain 
needed  child  care. 


The  CCDF  rule  requires  the  lead 
agency  for  child  care  to  coordinate  with 
the  TANF  agency  in  order  to  understand 
how  the  TANF  agency  defines  and 
applies  the  terms  of  the  statute 
regarding  the  penalty  exception  and  to 
include  die  definitions  of  the  terms  or 
criteria  in  the  CCDF  plan. 

We  took  this  child  care  nde  into 
consideration  in  drafting  our  proposed 
rule.  Under  §  271.15,  we  required  that 
the  definitions  and  criteria  be 
submitted,  but  did  not  specifically 
require  that  the  TANF  agency  submit 
them.  Ouur  goal  was  to  ensure  that  this 
information  was  available  for  audit  and 
penalty  purposes  and  that  it  be  part  of 
the  public  record,  not  to  create  an 
unnecessary  burden  for  States.  We  have 
not  altered  this  policy  in  these  final 
regulations. 

We  received  many  comments  on  the 
provisions  in  this  section  and  made 
changes  as  discussed  below. 

Comment:  Most  commenters  objected 
to  having  the  responsibility  for 
informing  families  about  the  child  care 
exemption  in  the  hands  of  the  child  care 
lead  agency  and  urged  that  we  give  the 
responsibility  to  the  TANF  agency. 

Response:  In  the  NPRM,  we  did  not 
specifically  require  the  TANF  agency  to 
inform  clients  about  the  exception  to 
sanctioning  because  the  CCDF  NPRM 
(now  the  CCDF  final  rule)  already 
required  it.  In  the  NPRM  preamble,  we 
stated  our  expectation  that  States  woidd 
inform  clients,  but  did  not  name  the 
entity  responsible.  Our  intent  was  to 
avoid  imposing  an  additional  Federal 
burden  on  the  States  where  the  CCDF 
requirement  addressed  the  situation 
adequately.  However,  advocates  and 
States  alike  made  a  compelling 
argument  that  not  all  TANF  clients 
covered  by  this  protection  would 
necessarily  be  referred  to  the  child  care 
lead  agency.  Therefore,  we  have  revised 
the  regulatory  language  at  §  261.56.  In 
the  final  rule,  the  TANF  agency  must 
inform  clients  of  the  existence  of  the 
child  care  exception  to  sanctions  and 
how  to  demonstrate  an  inabihty  to 
obtain  needed  child  care.  This 
requirement  is  in  addition  to  the 
requirement,  in  the  CCDF  rules,  that  the 
CCDF  agency  inform  TANF  parents 
about  the  exception. 

Comment:  Many  States  objected  to 
our  requiring  criteria  and  definitions, 
arguing  that  we  had  shifted  the  burden 
of  proof  from  the  individual  to  the  State. 
We  also  received  a  few  general 
comments  to  the  effect  that  our  rules  did 
not  adequately  protect  individuals  from 
harsh  State  policies. 

Response:  We  do  not  believe  that 
requiring  States  to  inform  parents  of 
their  rights,  including  the  definition  of 


key  terms  in  those  rights,  shifts  the 
burden  of  proof  to  States.  The 
individual  needs  to  know  how  the  State 
defines  key  terms  to  determine  whether 
the  exception  applies  to  his  or  her  case. 

Regarding  the  concern  over  harsh 
State  policies,  States  have  considerable 
latitude  in  Implementing  the  child  care 
protections.  We  think  the  final 
regiilations  protect  families  as  much  as 
possible,  given  the  regulatory  restraints 
of  section  417. 

Comment:  A  few  commenters  urged 
us  to  require  States  to  inform  recipients 
about  available  child  care  subsidies  and 
to  assist  them  in  obtaining  appropriate 
and  affordable  child  care. 

Response:  While  we  agree  that 
assisting  recipients  locate  child  care  is 
a  reasonable  expectation,  the  statute  at 
section  417  limits  our  ability  to  regulate 
in  this  area.  Given  that  child  care  is 
widely  recognized  as  a  fundamental 
supportive  service,  necessary  for 
recipients  to  obtain  and  maintain 
employment,  we  are  confident  that 
States  will  adopt  practices  that  inform 
recipients  about  available  child  care 
providers.  States  understand  the 
importance  of  employment  retention 
and  career  advancement  for  recipients. 
In  fact,  the  publication  "Working  Out  of 
Poverty"  by  the  NGA  Center  for  Best 
Practices,  recognizes  the  need  to  inform 
recipients  of  the  availability  of 
transitional  supports  such  as  child  care 
and  transportation  assistance  early,  for 
example,  dining  eligibility 
determinations  and  assessments,  and  as 
part  of  job  search  and  job  readiness 
programs. 

Comment:  Some  commenters  were 
concerned  that  the  NPRM  left  room  for 
a  parent  who  wishes  to  use  a  particular 
type  of  child  care  that  is  not  available 
to  refuse  appropriate  available  child 
care  arrangements,  without  risk  of  a 
penalty.  For  example,  they  feared  that  a 
parent  who  wants  only  informal  relative 
care,  but  has  no  relative  available  to 
provide  care,  could  refuse  affordable, 
suitable  center-based  care.  States  argue 
that  this  result  woidd  be  contrary  to 
Congressional  intent  and  the  goals  of  the 
Act.  They  urged  us  to  make  clear  that 
refusing  work  under  such  circumstances 
is  not  protected  under  the  child  care 
exception  to  a  sanction. 

Response:  This  issue  stems  from  an 
interpretation  of  the  wording  of  the 
statute,  which  uses  the  phrase  "one  or 
more"  in  describing  the  reasons  for  a 
parent's  demonstrated  inability  to 
obtain  needed  child  care.  However,  we 
agree  with  the  commenters  that  such  a 
resiUt  would  be  contrary  to 
Congressional  intent,  which  was  to 
protect  individuals  from  sanction  when 
there  was  no  appropriate  child  care,  not 
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to  give  families  a  loophole  to  avoid 
work  requirements.  Further,  such  an 
interpretation  would  be  contrary  to  the 
best  interest  of  the  family,  because  the 
TANF  clock  continues  to  nm  during 
such  a  period.  Therefore,  we  have 
revised  the  regulatory  language  at 
§  261.56  to  clarify  that  refusing  to  work 
when  an  acceptable  form  of  child  care 
is  available  is  not  protected  firom 
sanctioning. 

Comment:  One  commenter  was 
concerned  that  the  NPRM,  as  written, 
might  create  a  larger  problem  of 
inadequate  child  care  due  to  informal, 
imcertified  or  unlicensed  child  care 
providers.  The  commenter  was 
concerned  that  this  would  result  in 
caregivers  with  inadequate  training  in 
child  development  or  basic  life-saving 
skills,  poor  or  no  cvuriculum,  or  no 
health  or  dental  care  referrals. 

Response:  The  statute,  as  reflected  in 
the  NPRM,  intended  to  give  parents 
some  choice  in  child  care  arrangements. 
Informal  care  is  only  one  possible  type 
of  child  care  arrangement  that  families 
could  use.  If  the  State  uses  CCDF  funds 
to  provide  child  care,  the  regulations 
governing  the  CCDF  program  require 
States  to  have  standards  for  informal 
providers,  as  well  as  those  providers 
who  are  licensed.  Under  TANF,  we  do 
not  have  the  authority  to  regulate  child 
care  providers.  Accordingly,  we  have 
not  amended  the  rules  in  response  to 
the  comment. 

Section  261.57— What  Happens  if  a 
State  Sanctions  a  Single  Parent  of  a 
Child  Under  Six  Who  Cannot  Obtain 
Needed  Child  Care?  (§274.20  of  the 
NPRM) 

As  we  discussed  in  the  prior  section, 
the  statute  at  section  407(e)(2)  protects 
single  custodial  parents  of  children 
under  age  six  from  sanction  for  refusing 
to  work  when  they  cannot  obtain 
needed  child  care.  They  must 
demonstrate  that  they  cotild  not  obtain 
child  care  for  one  or  more  of  the 
following  three  reasons:  (1)  Appropriate 
child  care  was  not  available  within  a 
reasonable  distance  from  the  parent's 
home  or  work  site;  (2)  informal  child 
care,  by  a  relative  or  under  other 
arrangements,  was  unavailable  or 
imsuitable;  and  (3)  appropriate  and 
affordable  formal  child  care 
arrangements  were  unavailable. 
However,  refusal  to  work  when  an 
acceptable  form  of  child  care  is 
available  is  not  protected  from 
sanctioning. 

Section  409(a)(ll)(A)  of  the  Act 
directs  the  Secretary  to  reduce  by  no 
more  than  five  percent  of  the  adjusted 
SFAG,  the  SFAG  payable  to  a  State  that 
violates  this  sanctioning  protection.  To 


determine  that  a  State  is  liable  for  a 
penalty,  we  must  find  that  the  State 
reduced  or  terminated  assistance  to  a 
parent  who  qualified  for  a  sanctioning 
exception  under  the  definitions  or 
criteria  that  the  State  developed 
regarding  a  parent's  "demonstrated 
inability"  to  obtain  needed  child  care. 

We  will  consider  the  following  factors 
in  determining  whether  a  State  has 
violated  the  exception  to  the 
sanctioning  requirement  at  section 
407(e)(2)  of  the  Act: 

•  Whether  the  State  informs  families 
about  the  exception  to  the  penalty  for 
refusing  to  work,  including  the  fact  that 
the  exception  does  not  extend  the  time 
limit  on  benefits; 

•  Whether  the  State  informs  families 
about  the  process  or  procedures  by 
which  they  can  demonstrate  an  inability 
to  obtain  needed  child  care; 

•  Whether  the  State  has  defined 
"appropriate  child  care,"  "reasonable 
distance,"  "unsuitability  of  informal 
care,"  and  "affordable  child  care 
arrangements,"  and  informed  parents  of 
these  definitions; 

•  Whether  the  State  notifies  the 
parent  of  its  decision  to  accept  or  reject 
the  parent's  demonstration  in  a  timely 
manner; 

•  Whether  the  State  has  developed 
alternative  strategies  to  minimize  the 
amount  of  time  parents  are  excepted 
fixim  work  requirements  due  to  Uieir 
inability  to  obtain  needed  child  care. 
For  example,  a  State  that  uses  the 
services  of  a  child  care  resource  and 
referral  office  might  grant  "good  cause" 
based  on  a  statement  from  that  office 
attesting  to  the  unavailability  of 
appropriate  or  affordable  child  care. 
However,  it  could  implement  a  system 
for  automatically  rechecking  the 
availability  of  care  every  few  weeks.  If 
the  inability  to  work  were  due  to 
difficulty  in  arranging  transportation, 
the  State  could  use  bus  and  rail  rates 
and  schedules  to  help  the  recipient  find 
appropriate  child  care  within  a 
reasonable  distance. 

We  are  not  specifying  the  process  or 
procedures  that  States  should  develop 
or  the  documents,  if  any.  States  should 
require.  However,  we  suggest  that,  if 
States  plan  to  require  documents,  they 
select  ones  that  are  readily  available  to 
families.  We  recommend  that  the 
process  or  procedures  be  simple  and 
straight-forward.  In  addition,  we 
recommend  frequent  contact  with 
parents,  since  the  penalty  exception 
does  not  stay  the  time  limit  and  there 
may  be  fluctuations  in  the  availability  of 
child  care  services. 

We  will  impose  the  maximum  penalty 
if  a  State  does  not  have  a  process  or 
procedure  in  place  that  enables  families 


to  whom  this  provision  applies  to 
demonstrate  that  they  have  met  the 
guidelines  provided  by  the  State. 
Additionally,  we  will  impose  the 
maximima  penalty  if  there  is  a  pattern  of 
substantiated  complaints  fit)m  parents 
or  organizations  verifying  that  a  State 
has  reduced  or  terminated  assistance  in 
violation  of  the  requirement  at  section 
409(a)(ll)  of  t&e  Act.  We  may  impose  a 
reduced  penalty  if  the  State 
demonstrates  that  the  incidents  were 
isolated  or  that  a  minimal  number  of 
families  were  affected. 

States  faced  with  a  penalty  under  this 
provision  may  claim  reasonable  cause 
and/or  submit  a  corrective  compliance 
plan  as  described  in  part  262. 

We  expect  that,  because  of  the 
interrelationship  between  TANF  and 
CCDF,  TANF  staff  will  work  in  close 
coordination  with  the  lead  agency  for 
child  care.  Chir  expectation  is  that 
TANF  staff  will  provide  families  with 
information  about  the  penalty  exception 
and  the  process  and  procedures 
developed  by  the  State  to  demonstrate 
an  inability  to  obtain  needed  child  care. 
Under  the  CCDF  rule,  ACF  requires  that 
the  lead  agency  for  the  CCDF  program 
provide  the  same  information  to  TANF 
parents  who  are  seeking  child  care  in 
the  CCDF  system.  In  addition,  ACF 
requires  the  lead  agency  for  child  care 
to  include  in  the  CCDF  plan  the  TANF 
agency's  definitions  for  "appropriate 
child  care,"  "reasonable  distance," 
"imsuitability  of  informal  care," 
"affordable,"  and  "child  care 
arrangements."  Thus,  we  expect  the 
State  TANF  agency  to  share  its 
definitions  of  these  terms  with  the  child 
care  agency.  Both  agencies  will  then  be 
able  to  share  them  with  families  whom 
they  may  be  assisting  with  child  care 
arrangements. 

We  received  few  comments  on  this 
section.  They  are  discussed  below.  We 
also  made  one  minor  editorial  change  to 
§  261.57(c);  the  word  "will"  was 
changed  to  "may"  in  recognition  of  the 
variables  that  we  need  to  consider  in  a 
decision  to  impose  a  reduced  penalty. 

Comment:  One  commenter  suggested 
that  we  should  review  a  sample  of  cases 
of  sanctioned  individuals  to  ensure  that 
they  were  actually  informed  of  their 
rights  and  that  the  State  did  not 
disregard  a  demonstration  of  the  lack  of 
availability  of  care. 

Response:  We  agree.  Since  the 
primary  vehicle  for  monitoring  the 
requirement  wHl  be  the  single  State 
audit,  we  are  developing  procedures 
that  include  the  review  of  a  sample  of 
cases  in  which  benefits  have  been 
reduced  or  terminated  due  to  a  parent's 
failure  to  comply  with  the  work 
requirements. 
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Comment:  One  commenter  disagreed 
with  the  proposed  regulation  because 
States  a!«  threatened  with  penalties 
based  on  isolated  instances  when  they 
do  not  follow  the  procedures  they  have 
reported  to  us.  The  conunenter  argued 
that  imposing  a  penalty  for  isolated 
noncompliance  would  have  a  chilling 
effect  on  enforcing  work-related 
sanctions. 

Response:  We  disagree  with  the 
comment.  In  the  proposed  rule,  we 
stated  that  we  would  impose  the 
maximum  penalty  of  five  percent  if:  (1) 
The  State  did  not  have  a  statewide 
process  in  place  that  enables  families  to 
demonstrate  their  inabiUty  to  obtain 
child  care  (although  the  State's  process 
does  not  need  to  be  uniform  statewide, 
there  simply  needs  to  be  a  process  in  all 
areas  of  the  State);  and  (2)  there  were  a 
pattern  of  substantiated  complaints  that 
verifies  that  a  State  had  terminated 
assistance  in  violation  of  the 
requirement.  A  "pattern  of  substantiated 
complaints"  does  not  include  isolated 
cases  that  affect  few  families  and  occur 
in  relatively  few  jurisdictions.  This 
means  that  we  will  not  impose  a 
maximum  penalty  based  on  a  few 
aberrant  situations  when  it  is  clear  that 
the  State  established  a  statewide 
procedure.  Accordingly,  we  have  not 
modified  the  final  ndes  in  this  regard. 

Subpart  F—How  Do  Welfare  Reform 
Waivers  Affect  State  Penalties? 

Section  261.60— How  Do  Existing 
Welfare  Reform  Waivers  Affect  a  State's 
Penalty  Uability  Under  This  Part? 
(§  271 .60  of  the  NPRM) 

Based  on  our  changes  to  the 
regulatory  provisions  relating  to 
waivers,  we  have  modified  this  section. 
Under  the  NPRM,  this  section  described 
how  welfare  waivers  affiected  the 
participation  rates.  In  the  final  rule,  it 
merely  cross-references  subpart  C  of 
part  260,  which  addresses  welfere 
reform  demonstration  waivers 
comprehensively. 

We  have  responded  to  all  conunents 
relating  to  waivers  in  the  preamble 
section  entitled  "Waivers." 

Subpart  G — What  Nondisplacement 
Rules  Apply  in  TANF? 

Section  261.70— What  Safeguards  Are 
There  To  Ensure  That  Participants  in 
Work  Activities  Do  Not  Displace  Other 
Workers?  (§271. 70  of  the  NPRM) 

The  regulations  incorporate  the 
statutory  prohibition  against  allowing 
an  individual  participating  in  TANF 
work  activities  from  displacing  another 
employee.  A  participant  in  a  work 
activity  may  not  fill  a  vacancy  that 
exists  because  another  individual  is  on 


layoff  from  the  same  or  equivalent  job. 
Also,  a  participant  may  not  fill  a 
vacancy  created  by  an  involuntary 
reduction  in  workforce  or  by  the 
termination  of  another  employee  for  the 
purpose  of  filling  a  vacancy  with  a 
participant. 

The  statute  and  the  final  rule  also 
require  States  to  establish  and  maintain 
grievance  procedures  for  resolving 
complaints  of  alleged  violations  of  the 
restrictions  on  displacing  workers. 
Readers  should  note  that  we  have  added 
a  new  reporting  requirement  at 
§  265.9(b)(7),  under  which  each  State 
must  provide  us  with  a  description  of  its 
grievance  procedures  for  resolving 
complaints  of  displacement  as  part  of  its 
annual  report  if  it  has  not  included  a 
description  in  its  State  TANF  plan. 

We  encom-age  States  to  take 
aggressive  steps  to  ensure  that  the 
current  work  force  is  not  harmed  or 
their  emplojrment  jeopardized  in  any 
way  by  a  State's  efforts  to  place  welfare 
recipients  in  employment  or  work- 
related  positions.  Our  ultimate  goal,  and 
that  of  States,  is  to  increase  the  ranks  of 
the  employed,  not  to  substitute  one 
group  of  job-seekers  for  another. 
Displacing  current  workers  is  counter- 
productive and  damages  the  overall 
stability  of  the  labor  force.  We  are 
confident  that  States  will  develop 
procediu^s  for  working  with  employers 
to  protect  against  displacing  other 
employees. 

Comment:  A  few  comment ers  urged 
us  to  establish  minimum  standards  for 
State  grievance  procedures  and  to 
require  that  a  State  notify  workers  of 
those  procedures  and  of  the  remedies 
available  to  displaced  workers. 
Similarly,  another  commenter  urged  us 
to  create  standards  for  other  aspects  of 
this  provision.  At  least  one  commenter 
recommended  that,  if  we  thought  we 
did  not  have  the  authority  to  impose 
such  requirements,  then  instead  we 
should  deny  penalty  reduction  to  States 
that  do  not  establish  effective  grievance 
procedures  or  ensiue  widespread  notice 
of  their  procedures. 

Some  commenters  urged  us  to 
reference  the  WtW  interim  rules,  which 
included  more  extensive 
nondisplacement  provisions,  and  to 
recommend  that  States  use  one  set  of 
grievance  procedures  for  both  programs. 

Response:  Section  417  of  the  Act 
limits  the  authority  of  the  Secretary  to 
regulate  the  conduct  of  States  or  enforce 
TANF  provisions,  except  where 
specifically  provided  for  in  the  statute, 
"nius,  it  is  not  consistent  with  the 
principle  of  State  flexibility  embodied 
in  PRWORA  for  us  to  regulate  a  State's 
administrative  procedures.  In  particular, 
in  this  provision,  there  is  an  explicit 


expectation  of  deference  to  State  and 
local  laws,  which  we  have  reflected  in 
paragraph  (c)  of  this  section.  Moreover, 
we  do  not  have  penalty  authority  with 
respect  to  the  enforcement  of  the 
nondisplacement  provision  and  would 
be  reluctant  to  create  a  structvire  that 
duplicates  or  conflicts  with  existing 
enforcement  mechanisms  that  have  a 
clear  foundation  imder  law.  For  these 
reasons,  we  have  not  modified  the 
regulation  to  establish  minimum 
standards  for  grievance  procedures  or  to 
deny  access  to  penalty  reduction. 

Using  one  set  of  grievance  procedures 
for  both  programs  should  prove  easier 
for  States,  employers,  and  workers  alike. 
We  urge  States  to  consider  adopting  this 
approach.  However,  we  note  that  not  all 
States  have  established  WtW  programs, 
and  there  may  be  reasons  that  a  unified 
grievance  procedure  would  not  be 
appropriate. 

Conwfient:  One  commenter  urged  us 
to  add  several  provisions  to  the 
nondisplacement  section  in  order  to 
prevent  displacement  more  broadly.  The 
suggested  additions  included 
prohibiting  filling  a  position  that:  would 
otherwise  be  a  promotional  opportunity 
for  a  ciurent  employee;  did  not  comply 
with  applicable  personnel  procedures; 
was  caused  by  a  strike  or  other  labor 
dispute;  or  was  an  established  unfilled 
public  agency  position,  imless 
unfunded  in  the  budget. 

Response:  The  nondisplacement 
provisions  in  the  statute  are  very 
explicit.  Under  PRWORA,  we  do  not 
have  the  authority  through  regulations 
to  expand  the  definition  of 
nondisplacement,  even  if  we  support 
the  commenter's  suggestions.  However, 
expanded  definitions  may  be  available 
under  State  law  or  policy. 

Comment:  One  commenter  asked  us 
to  explain  how  we  would  educate  State 
welfare  administrators  regarding 
compliance  with  the  nondisplacement 
provisions. 

Response:  The  section  entitled 
"Recipient  and  Workplace  Protections" 
describes  initiatives  by  various  agencies 
within  our  Department  and  elsewhere  in 
the  Federal  government  to  inform  State 
agencies  about  the  requirements  of 
Federal  employment  laws.  Please  refer 
to  that  section  for  further  information  on 
these  efforts. 

Vn.  Part  262— Accountability 
Provisioiis — General  (Part  272  of  the 
NPRM) 

As  we  noted  earlier  in  the  preamble 
under  our  discussion  of  waivers,  we 
moved  the  waiver  provisions  of  §  272.8 
of  the  NPRM  to  subpart  C  of  part  260. 
You  will  find  the  comments  that  we 
received  on  §  272.8  there. 
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Section  262.0— What  Definitions  Apply 
to  This  Part?  (§  272.0  of  the  NPRM) 

This  section  cross-references  tlie 
general  TANF  regulatory  definitions 
established  under  part  260. 

We  received  no  comments  on  this 
section. 

Section  262.1 — What  Penalties  Apply  to 
States?  (§  272. 1  of  the  NPRM) 

Section  409  includes  15  penalties  that 
may  be  imposed  on  States.  This  rule 
covers  14  of  the  15.  This  rule  does  not 
include  the  specific  penalty  dealing 
with  substantial  noncompliance  with 
requirements  under  title  FV-D  (section 
409(a)(8)).  Our  Office  of  Child  Support 
Enforcement  is  addressing  this  penalty 
in  a  separate  rulemaking.  However, 
since  the  penalty  is  one  of  the  TANF 
penalty  provisions,  the  general 
procedures  and  the  appeal  process  in 
this  rulemaking  will  apply. 

The  penalties  that  we  are  regulating 
are: 

(1)  A  penalty  for  using  the  grant  in 
violation  of  title  FV-A  of  the  Act,  as 
determined  by  findings  from  a  single 
State  audit  and  equal  to  the  amount  of 
the  misused  funds; 

(2)  An  additional  penalty  of  five 
percent  of  the  adjusted  SFAG,  based  on 
our  determination  that  such  misuse  was 
intentional; 

(3)  A  penalty  of  four  percent  of  the 
adjusted  SFAG  for  the  failure  to  submit 
an  accurate,  complete  and  timely 
required  report; 

(4)  A  penalty  of  up  to  21  percent  of 
the  adjusted  SFAG  for  the  failure  to 
satisfy  the  minimum  participation  rates; 

(5)  A  penalty  of  no  more  than  two 
percent  of  the  adjusted  SFAG  for  the 
failure  to  participate  in  the  Income  and 
Eligibility  Verification  System  (lEVS); 

(6)  A  penalty  of  no  more  than  five 
percent  of  the  adjusted  SFAG  for  the 
failure  to  enforce  penalties  on  recipients 
who  are  not  cooperating  with  the  State 
Child  Support  Enforcement  agency; 

(7)  A  penalty  equal  to  the  outstanding 
loan  amoimt  plus  interest  for  the  failure 

o  repay  a  Federal  loan  provided  for 
under  section  406; 

(8)  A  penalty  equal  to  the  amount  by 
which  qualified  State  expenditures  fail 
to  meet  the  appropriate  level  of  historic 
effort  in  the  operation  of  the  TANF 
program; 

(9)  A  penalty  of  five  percent  of  the 
adjusted  SFAG  for  the  failure  to  comply 
with  the  five-year  limit  on  Federal 
funding  of  assistance; 

(10)  A  penalty  equal  to  the  amount  of 
contingency  funds  that  were  received 
for  a  fiscal  year,  but  were  not  remitted 
by  a  State,  if  the  State  failed  to  maintain 
100  percent  of  historic  effort  in  the 


operation  of  its  TANF  program  in  that 
year; 

(11)  A  penalty  of  no  more  than  five 
percent  of  the  adjusted  SFAG  for  the 
failure  to  maintain  assistance  to  an  adiUt 
single  custodial  parent  who  cannot 
obtain  child  care  for  a  child  under  age 
six; 

(12)  A  penalty  of  no  more  than  two 
percent  of  the  adjusted  SFAG,  plus  the 
amoimt  a  State  has  failed  to  expend  of 
its  own  funds,  to  replace  the  reduction 
to  its  SFAG  due  to  the  assessment  of 
penalties  under  §  262.1  in  the  fiscal  year 
that  immediately  succeeds  the  year  in 
which  the  reduction  was  made; 

(13)  A  penalty  equal  to  the  amount  of 
the  State's  Welfare-to-Work  formula 
grant  for  failure  to  maintain  the  required 
historic  effort  during  a  year  in  which  a 
State  receives  this  formula  grant;  and 

(14)  A  penalty  of  not  less  than  one 
percent  and  not  more  than  five  percent 
of  the  adjusted  SFAG  for  failure  to 
impose  penalties  properly  against 
individuals  who  refuse  to  engage  in 
required  work  in  accordance  with 
section  407  of  the  Act. 

If  applicable,  in  calculating  the 
amount  of  the  penalty,  we  will  use  the 
adjusted  SFAG  as  defined  in  §  260.30. 
Except  for  the  penalty  at  §  262.1(a)(12), 
all  penalties  are  either  a  percentage  of 
the  adjusted  SFAG  or  a  fixed  amount.  In 
calculating  the  amoimt  of  these 
penalties,  we  will  add  all  applicable 
penalty  percentages  together,  and  we 
will  apply  the  total  percentage 
reduction  to  the  amount  of  the  adjusted 
SFAG  that  would  have  been  payable  if 
we  had  assessed  no  penalties  against  the 
State.  As  a  final  step,  we  will  subtract 
other  (fixed)  penalty  amounts. 

The  penalty  at  §  262.1(a)(12)  requires 
that  we  reduce  a  State's  adjusted  SFAG 
if,  in  the  fiscal  year  immediately 
following  the  fiscal  year  when  we  have 
taken  a  penalty  under  this  section,  a 
State  does  not  expend  its  own  funds  on 
the  State's  TANF  program  in  the  amount 
of  the  penalty  (i.e.,  the  amount  by  which 
we  reduced  die  adjusted  SFAG).  Unlike 
the  other  penalties,  this  penalty 
represents  both  a  percentage  of  the 
adjusted  SFAG  (up  to  two  percent)  and 
a  fixed  amount  (the  amount  of  the 
reduction  a  State  has  failed  to  expend 
replace  with  its  own  funds).  We  believe 
it  is  appropriate  to  calculate  the  amount 
of  this  penalty  by  including  the  amount 
of  the  penalty  based  on  a  percentage 
with  other  applicable  penalty 
percentages.  We  will  then  subtract  the 
fixed  amount  of  this  penalty  with  the 
other  fixed-amount  penalties.  Finally, 
we  will  add  the  amount  based  on  the 
percentage  for  this  penalty  and  the  fixed 
amount  for  this  penalty  to  determine  the 
total  amount  of  this  penalty. 


We  will  not  reduce  a  State's  quarterly 
grant  by  more  than  25  percent.  If  the  25- 
percent  cap  prevents  us  from  recovering 
the  full  pensJty  imposed  on  a  State  all 
at  once,  we  will  apply  the  remaining 
amount  to  the  SFAG  payable  for  the 
immediately  succeeding  quarters  until 
we  have  finally  taken  the  penalty  in  full. 

In  preparing  this  final  document,  we 
noticed  a  few  places  where  we  should 
revise  the  regulatory  text  to  be  clearer. 

•  In  both  me  preamble  discussion 
and  the  regulations  of  the  NPRM,  we 
may  not  have  described  the  Contingency 
Fund  MOE  penalty  and  the  penalty  for 
failure  to  replace  penalty  amounts 
clearly  enough.  Accordingly,  we  have 
clarified  the  regulation  at  §  262.1(a)(10) 
to  say  that  we  may  penalize  a  State  for 
failure  to  remit  contingency  funds  if  it 
does  not  incur  State  TANF  expenditures 
(i.e..  State  expenditures  within  its  TANF 
program)  equal  to  at  least  100  percent  of 

'  its  historical  State  expenditures.  In 
determining  Contingency  Fund  MOE 
requirements,  historical  State 
expenditures  do  not  include 
expenditures  under  the  IV-A  child  care 
programs. 

•  At  §  262.1(a)(12),  we  have  clarified 
that  States  must  replace  penalty 
amounts  in  the  year  after  we  actually 
take  the  penalties. 

•  At  §  262.1(a)(2),  we  have  clarified 
that  the  penalty  for  intentional  misuse 
is  in  ad(fition  to  the  pyenalty  for  misuse. 

We  received  some  conunents  on  the 
provisions  in  this  section  and  have 
made  a  few  changes  to  the  regulations, 
as  noted  in  our  responses  to  the 
comments  below. 

Comment:  Some  commenters 
expressed  the  view  that  the  regulations 
placed  too  much  emphasis  on  penalties 
and  included  too  many  penalties. 
Another  commenter  mentioned  that 
these  provisions  will  lead  to  an 
adversarial  relationship  reminiscent  of 
the  one  that  previously  surrounded 
quality  control  penalties  under  AFDC. 

Response:  The  statute  mandates  all  of 
the  penalties  included  in  these 
regulations.  As  we  mentioned  in  the 
NPRM,  it  is  clear  that  Congress  intended 
for  State  flexibility  to  be  balanced  with 
State  accountability.  To  assure  that 
States  fulfilled  their  new 
responsibilities  under  the  TANF 
program.  Congress  established  a  number 
of  penalties  and  requirements  under 
section  409(a).  The  penalties  indicate 
the  areas  of  State  performance  that 
Congress  found  most  significant  and  for 
which  it  gave  us  clear  enforcement 
authority.  While  we  want  to  maintain 
supportive  partnerships  with  States,  we 
cannot  avoid  our  responsibilities  under 
the  statute.  Although  the  regulation  may 
seem  unduly  slanted  toward  penalties, 
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this  is  because  we  have  limited 
authority  to  regulate  outside  the  penalty 
provisions.  Most  of  program  policy  and 
design  is  up  to  the  States  and  is  not  the 
subject  of  regulations. 

Comment:  One  commenter  asserted 
that  oidy  one  penalty,  the  one  that  will 
be  imposed  if  a  State  foils  to  maintain 
assistance  to  an  adult  single  custodial 
parent  who  cannot  obtain  child  care  for 
a  child  under  age  six,  focuses  on 
protecting  and  serving  femilies  and 
children. 

Response:  We  do  not  agree  with  this 
observation.  All  of  the  penalties  have 
been  enacted  to  assiu«  that  States 
operate  programs  that  promote  the  goals 
of  the  legislation.  Many  are  designed  to 
ensiu'e  that  States  use  Federal  and  State 
funds  appropriately  to  provide 
assistance  to  needy  families  and  end 
dependence  by  promoting  work  and 
selJF-sufBciency.  Even  the  penalty  for 
failure  to  submit  an  accurate,  complete 
and  timely  report  supports  program 
goals  in  that  it  requires  States  to  submit 
information  about  what  is  happening  to 
needy  families  and  whether  specific 
requirements  are  being  met.  Also,  as  we 
have  said  elsewhere  in  this  preamble, 
the  penalty  system  is  part  of  a  much 
broader  structure  that  helps  to  protect 
families  and  promotes  positive  State 
responses  to  the  opportunities  under 
TANF. 

Comment:  A  few  commenters  pointed 
out  that  some  of  the  penalties  are  inter- 
related and  can  have  an  escalating 
impact  on  States,  i.e.,  if  a  State  fails  one 
provision,  it  is  likely  to  fail  one  or  two 
others.  A  commenter  suggested  that 
instead  of  imposing  penalties  and 
requiring  States  to  replace  funds  lost 
due  to  penalties,  we  should  require 
States  to  reduce  claims  for  disallowed 
costs.  Another  argued  that  States  should 
reinvest  penalty  amounts  since 
withholding  funds  may  have  the  effect 
of  making  it  more  diffiodt  for  the  States 
to  achieve  the  goals  of  the  program. 

Response:  In  establishing  this  new 
block  grant  program.  Congress  wanted 
to  give  States  flexibility  to  design 
programs  that  would  best  serve  their 
femilies.  It  enacted  the  penalty 
provisions  in  order  to  assuj-e  that  States 
use  funds  to  achieve  TANF  program 
goals.  The  law  requires  States  to  replace 
penalty  amoimts  with  their  own  funds 
so  that  they  will  continue  to  serve  needy 
families  and  meet  the  requimnents  of 
the  Act.  Congress  also  enacted  a 
maximiun  on  the  total  penalty  amount 
that  can  be  taken  in  any  year  in  order 
to  protect  the  interests  of  needy  families 
and  children  in  the  State. 

Comment:  A  commenter  suggested 
that  we  should  not  design  a  system  that 
perpetuates  failure  based  upon  failure. 


but,  instead,  we  should  design  a  system 
that  rewards  States  for  excellence. 

Response:  Although  it  felt  the 
penalties  were  necessary  to  focus  State 
performance.  Congress  did  not  rely 
solely  on  penalties  to  ensure  that  States 
work  towards  achieving  program  goals. 
As  we  previously  discussed,  it  also 
enacted  provisions  to  reward  States  for 
excellence  when  it  established  bonuses 
for  high  performance  and  for  decreases 
in  out-of-wedlock  births. 

Comment:  One  commenter  noted  that 
the  statute  specifies  that  the  penalty  for 
failure  to  meet  the  basic  MOE 
requirement  applies  for  fiscal  years  1998 
through  2003  and  suggested  that  we 
include  this  limit  in  oiu  regulations. 

Response:  Since  the  TANF  program  is 
currently  funded  only  through  fiscal 
year  2002,  we  did  not  think  it  was 
necessary  to  include  this  limitation  in 
OUT  regulations.  When  Congress  re- 
authorizes TANF,  it  could  well  extend 
this  provision  in  the  statute.  As  the 
rules  are  written,  we  would  not  need  to 
reissue  regulations  to  keep  them 
current.  If  the  provision  were  not 
extended,  the  penalty  would  no  longer 
be  in  effect,  and  we  would  consider 
making  conforming  changes  to  the  rules. 

Comment:  A  commenter  asked  if  there 
is  a  penalty  that  applies  when  a  State 
fails  to  screen  appUcants  and  recipients 
and  thus  fails  to  deny  assistance  to 
fleeing  felons,  or  parole  or  probation 
violators. 

Response:  The  statute,  at  section 
408(a)(9),  prohibits  States  from  using 
their  Federal  TANF  funds  to  provide 
assistance  to  fugitive  felons  and 
probation  and  parole  violators.  While 
there  is  no  specific  penalty  covering  this 
prohibition,  the  penalty  for  misuse  (or 
intentional  misuse)  of  funds  will  apply 
if  States  provide  TANF  assistance  to 
such  individuals. 

Comment:  In  the  NPRM,  we  based 
penalties  on  the  amount  of  the  SFAG 
minus  any  reductions  due  to  the 
implementation  of  a  Tribal  TANF 
program,  without  consideration  of  any 
transfers  of  funds  to  the  Discretionary 
Fund  of  the  Child  Care  and 
Development  Fund  (CCDF)  and/or  the 
Social  Services  Block  Grant  (SSBG). 
While  one  commenter  expressed 
appreciation  for  the  fact  tibat  we 
assessed  penalties  against  the  adjusted 
SFAG,  other  commenters  asked  that,  for 
the  sake  of  consistency  and  fairness 
(since  we  subtracted  transferred 
amounts  before  applying  the 
administrative  cost  cap),  we  should 
consider  transfers  of  funds  to  the  CCDF 
and/or  the  SSBG  in  determining  the 
adjusted  SFAG. 

Response:  As  we  discuss  elsewhere, 
we  have  revised  the  definition  of  the 


adjusted  SFAG  to  remove  any  funds 
transferred  to  the  Discretionary  Fimd  of 
the  CCDF  and/or  the  SSBG.  The 
adjusted  SFAG  will  be  the  same  as  the 
SFAG  for  States  without  Tribal  grantees 
and  with  no  transfers  of  funds  to  the 
Discretionary  Fund  of  the  CCDF  or  the 
SSBG.  You  can  find  additional 
discussion  of  this  issue  in  the  preamble 
discussions  for  §§  260.30  and  263.0. 

Commenf.'We  received  some 
comments  about  oiu  interpretation  of 
the  statutory  language  that  requires 
penalties  to  be  imposed  "for  the    ' 
immediately  succeeding  fiscal  year"  or 
the  "immediately  succeeding  fiscal 
quarter."  Commenters  pointed  out  that 
we  did  not  follow  the  statute  precisely, 
but  did  not  express  opposition  to  our 
interpretation. 

Response:  We  are  applying  penalties 
for  the  fiscal  year  (or  quarter) 
immediately  following  oiu  final 
decision  in  order  to  establish  a  practical 
method  for  implementing  die  statute. 
This  method  allows  us  to  give  States  the 
opportimity  to  plead  reasonable  cause 
and  to  correct  violations  imder 
corrective  compliance  plans  before  we 
actuaUy  take  a  penalty.  Consequently,  as 
one  commenter  noted,  it  is  possible  that 
a  State  might  incur  a  violation  in  FY 
1998,  be  determined  to  be  subject  to  a 
penalty  in  FY  1999,  and  actually  have 
its  funding  reduced  in  FY  2000. 

Comment:  A  commenter  pointed  out 
that,  rather  than  limiting  penalty 
reductions  to  a  State's  grant  to  25 
percent  during  a  fiscal  year,  the  statute 
prohibits  us  from  reducing  any  quarterly 
payment  by  more  than  25  percent. 
Another  commenter  asked  us  to  clarify 
this  provision. 

Response:  The  commenter  is  correct 
that  the  statute  does  not  permit  us  to 
reduce  any  quarterly  payment  by  more 
than  25  percent.  While  on  an  aimual 
basis,  capping  each  quarter's  reduction 
at  25  percent  would  be  the  same  as 
capping  the  aimual  reduction  at  25 
percent,  there  could  be  a  difference 
when  penalty  reductions  begin  mid- 
year, as  provided  imder  §  262.1(c)(1). 
We  have  modified  the  language  at 
§  262.1(d)  slightly  to  clarify  that  we  will 
not  withhold  more  than  25  percent  of  a 
State's  quarterly  grant. 

Comment:  A  commenter  asked  that 
we  assess  the  penalties  in  four  equal 
quarterly  installments  during  the  year. 

Response:  The  statute  requires  us  to 
take  some  penalties  by  reducing  the 
SFAG  payable  for  the  quarter  that 
immediately  follows  our  final  decision. 
In  these  cases,  if  the  amount  exceeds  25 
percent  of  the  SFAG  payable  for  that 
quarter,  we  will  take  the  remaining 
amount  from  the  next  quarter's  SFAG. 
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The  statute  requires  us  to  take  the 
majority  of  penalties  by  reducing  the 
SFAG  payable  for  the  fiscal  year  that 
immediately  follows  oiu  decision.  In 
these  cases,  if  taking  the  penalty  in  a 
single  quarter  would  have  an  adverse 
impact  on  the  State's  ability  to 
administer  the  TANF  program,  the  State 
may  ask  that  we  take  the  penalty  in  two, 
three,  or  four  quarterly  installments  in 
the  fiscal  year.  However,  we  must  take 
the  full  amount  during  that  fiscal  year 
unless  we  are  prevented  from  doing  so 
by  the  25-percent  cap.  Also,  we  woiUd 
take  a  minimum  of  the  pro-rata  share  of 
the  penalty  amount  from  each  quarter's 
grant;  in  other  words,  we  would  not 
allow  States  to  defer  a  disproportionate 
share  of  the  penalty  amount  to  the  latter 
part  of  the  fiscal  year. 

Comment:  A  couple  of  commenters 
noted  that,  in  paragraphs  272.1(c)(1)  and 
(c)(2),  we  incorrectly  categorized  when 
we  would  take  two  of  the  penalties. 

Response:  The  commenters  are 
correct.  We  made  errors  in  listing  when 
we  would  take  the  penalties  for  failure 
to  repay  a  Federal  loan  or  to  enforce 
child  support  penalties.  We  have 
corrected  paragraphs  §  262.1(c)(1)  and 
(c)(2)  of  the  regulations  to  indicate  that 
we  will  take  penalties  for  failure  to 
repay  a  Federal  loan  by  reducing  the 
SFAG  payable  for  the  quarter  that 
immediately  follows  our  final  decision 
and  penalties  for  failure  to  enforce  child 
support  penalties  by  reducing  the  SFAG 
payable  for  the  fiscal  year  that 
immediately  follows  our  final  decision. 

Comment:  Another  commenter  argued 
that,  if  we  take  penalties  in  the  quarter 
following  our  final  decision,  it  will  be 
difficult  for  States  to  fill  in  with  their 
own  funds. 

Response:  The  statute  requires  us  to 
take  any  penalties  for  misuse  of  funds 
and  failure  to  repay  a  Federal  loan  by 
reducing  the  SFAG  payable  for  the 
quarter  that  immediately  follows  our 
decision.  Generally,  however,  States 
will  have  an  early  indication  that  these 
penalties  are  likely  to  occur  and  will  be 
able  to  plan  accordingly. 

Section  262.2— When  Do  the  TANF 
Penalty  Provisions  Apply?  (§  272.2  of 
the  NPRM) 

Congress  recognized  that,  in  certain 
circujnstances,  States  should  face  the 
consequences  for  failing  to  meet  the 
requirements  of  the  penalty  provisions 
from  the  first  day  the  State  operates  the 
TANF  program.  It  also  recognized, 
however,  that  States  needed  some  lead 
time  in  implementing  other  TANF 
requirements. 

Section  116(a)(2)  of  PRWORA  delayed 
the  effective  date  of  some  of  the  penalty 
provisions  in  title  IV-A.  For  those 


provisions  where  it  did  not  delay  the 
effective  date,  we  believe  that  Congress 
intended  that  a  State  could  be  subject  to 
a  penalty  from  the  first  day  it  began  to 
operate  TANF. 

During  the  interim  period  between 
publication  of  the  NPRM  and  the 
effective  date  of  final  rules,  we  required 
States  to  implement  the  TANF  ' 
provisions  in  accordance  with  their  own 
reasonable  interpretations  of  the  statute. 
In  the  NPRM  we  stated  that  we  would 
not  impose  a  penalty  if  we  were  to  find 
that  a  State's  actions  were  inconsistent 
with  the  final  regulations,  but  consistent 
with  a  reasonable  interpretation  of  the 
statute.  However,  if  we  were  to  find  that 
a  State  operated  its  TANF  program  in  a 
manner  that  was  not  based  on  a 
reasonable  interpretation  of  the  statute, 
we  would  penalize  the  State. 

We  received  a  few  comments  in 
support  of  these  provisions  and  a  couple 
of  other  comments  as  discussed  below. 
We  made  no  changes  to  this  section  of 
the  regulations. 

Comment:  In  addition  to  the 
supportive  comments,  one  commenter 
expressed  the  view  that  the  penalties 
should  not  apply  until  the  final 
regiUations  are  adopted  and  the  States 
have  a  reasonable  period  of  time  to 
adjust  to  the  new  provisions.  Another 
commenter  asked  that  we  give  States  a 
hold-harmless  period  and  not  subject 
them  to  penalties  while  they  implement 
the  regidations. 

Response:  We  have  followed  the 
statutory  requirements  for  determining 
when  penalties  apply.  We  do  not  have 
the  authority  to  delay  the  penalties. 
However,  as  we  discussed  in  the 
preamble  to  §  260.40,  prior  to  the 
effective  date  of  these  final  regulations, 
we  will  not  penalize  States  if  they 
operated  their  TANF  programs  in  a 
manner  that  is  consistent  with  a 
reasonable  interpretation  of  the  statute. 
Also,  we  decided  to  delay  the  effective 
date  of  these  rules  so  that  States  have  a 
reasonable  period  of  time  to  implement 
the  new  regulatory  provisions.  Please 
refer  to  §  260.40  for  additional 
discussion  of  issues  related  to  the 
effective  date. 

Section  262.3— How  Will  We  Determine 
if  a  State  Is  Subject  to  a  Penalty? 
(§272.3  of  the  NPRM) 

We  have  concluded  that  no  one 
method  can  be  used  for  monitoring  State 
performance.  The  following  discussion 
explains  the  three  methods — ^the  single 
audit,  data  collection  and  reporting,  and 
financial  reporting — that  we  will  use  to 
determine  State  noncompliance  with 
requirements  that  may  lead  to  penalties. 


Single  Audit 

Under  the  requirements  of  the  Single 
Audit  Act,  as  of  July  1, 1996,  States 
operating  Federal  grant  programs 
meeting  a  monetary  threshold  of 
$300,000  must  conduct  an  audit  under 
the  Act.  Most  States  must  audit 
annually;  a  few  may  audit  biennially. 
Because  of  the  substantial  funding 
under  TANF,  all  TANF  States  meet  the 
audit  threshold. 

The  single  audit  is  an  organization- 
wide  audit  that  reviews  State 
performance  in  many  program  areas.  We 
will  implement  the  Single  Audit  Act 
through  use  of  Office  of  Management 
and  Budget  (OMB)  Circular  A-133. 
"Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations."  Because 
of  amendments  to  the  Act  in  1996,  OMB 
recently  revised  the  Circular,  merging 
former  Circulars  A-128  and  A-133.  It 
published  the  new  Cimdar  in  the 
Federal  Register  on  Jime  30, 1997,  at  62 
FR  35277. 

In  conducting  their  audits,  auditors 
use  a  variety  of  tools,  including  the 
statute  and  regulations  for  each  program 
and  a  compliance  supplement  issued  by 
OMB.  This  supplement  focuses  on 
certain  areas  of  primary  concern  to  that 
program.  We  prepared,  and  OMB  has 
issued,  a  TANF  program  compliance 
supplement  for  those  penalties  for 
which  the  single  audit  will  be  our 
primary  or  secondary  compliance 
instrument.  We  will  update  the 
compliance  supplement  based  on  these 
final  regulations. 

The  Single  Audit  Act  does  not 
preclude  us  or  other  Federal  offices  or 
agencies,  such  as  the  Office  of  the 
Inspector  General  (OIG),  from 
conducting  additional  audits  or  reviews. 
In  fact,  there  is  specific  statutory 
authority  to  conduct  such  additional 
audits  or  reviews.  In  particular,  31 
U.S.C.  7503(b)  states: 

Notwithstanding  subsection  (a),  a  Federal 
agency  may  conduct,  or  arrange  for 
additional  audits  that  are  necessary  to  cany 
out  its  responsibilities  under  Federal  law  or 
regulation.  The  provisions  of  this  chapter  do 
not  authorize  any  non-Federal  entity  (or  sub- 
recipient  thereof)  to  constrain,  in  any 
manner,  such  agency  from  carrying  out  or 
arranging  for  such  additional  audits,  except 
that  the  Federal  agency  shall  plan  such 
audits  to  not  be  duplicative  of  audits  of 
Federal  awards. 

Additionally,  we  will  conduct  quality 
control  reviews  of  selected  State  audits 
to  determine  whether  States  conducted 
their  audits  in  accordance  with  the 
Single  Audit  Act,  OMB  Circular  A-133, 
and  the  compliance  supplement. 
Pursuant  to  OMB  Circular  A-133, 
sections .400(a)(3)  and  (5),  we  will 
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take  appropriate  action  when  we  find 
any  audits  to  be  deficient. 

We  will  use  the  single  audit,  in 
conjunction  with  other  reviews,  audits, 
and  data  sources,  as  appropriate,  to 
identify  noncompliance  for  which  the 
State  may  be  liable.  We  will  rely  heavily 
on  Single  Audit  Act  activities  for 
determining  a  State's  liability  for  some 
penalties  and  will  use  the  single  audit 
to  gather  and  verify  information  for 
other  penalties.  For  example,  we  will 
use  the  single  audit,  supplemented  by 
other  reviews,  audits,  and  activities 
tmder  the  Single  Audit  Act,  to  identify 
situations  where  a  State  used  funds 
under  section  403  in  violation  of  the 
Act.  (See  §  263.10  on  Misuse  of  Fimds.) 
The  misuse-of-funds  penalty  is  the  only 
penalty  for  which  the  statute  identifies 
a  specific  method  (i.e.,  the  Single  Audit 
Act)  for  determining  penalty  liability. 

We  will  supplement  information  from 
the  single  audit  with  our  own  audits 
and  reviews,  and  reviews  and  audits 
conducted  by  OIG  and  its  contractors. 
We  may  identify  a  need  to  conduct  such 
audits  as  the  result  of  complaints  from 
individuals  and  organizations,  requests 
by  the  Congress  to  review  particular 
areas  of  interest,  information  collected 
by  oiir  reporting  systems,  or  other 
indications  of  problems  in  State 
compliance  with  TANF  program 
requirements. 

When  we  determine  that  a  State  is 
subject  to  a  penalty  for  the  misuse  of 
funds,  we  may  apply  a  second  penalty 
if  we  determine  that  the  State 
intentionally  misused  Federal  TANF 
funds.  (You  will  find  the  criteria  for 
determining  "intentional  misuse"  at 
§  263.12.)  The  single  audit  will  be  the 
primary  vehicle  for  this  penalty  because 
of  its  link  to  the  determination  of 
misuse  of  funds. 

The  single  audit  will  also  help  us 
identify  noncompliance  that  could 
result  in  imposition  of  the  following 
four  penalties:  (1)  Failure  to  participate 
in  the  Income  and  Eligibility 
Verification  System  (see  §  264.11);  (2) 
Failure  to  comply  with  paternity 
establishment  and  child  support 
enforcement  requirements  under  title 
IV-D  of  the  Act  (see  §  264.31);  (3)  failure 
to  maintain  assistance  to  an  adult  single 
custodial  parent  who  cannot  obtain 
child  care  for  a  child  imder  age  six  (see 
§  261.57);  and  (4)  failure  to  sanction 
recipients  who  refuse  to  work  (see 
§  261.54).  For  these  process-focused 
penalties,  wc  determined  that  we  can 
make  appropriate  use  of  the  single 
audit,  supplemented  by  other  reviews 
and  audits,  to  monitor  State  compliance. 

The  audit  compliance  supplement 
includes  guidance  to  auditors  on  how  to 
audit  these  areas.  As  in  the  case  of  the 


misuse-of-funds  penalty,  we  may 
conduct  other  reviews  and  audits,  if 
necessary.  For  example,  we  anticipate 
that  we  may  receive  complaints  from 
individuals  and  organizations 
concerning  the  peiudty  for  a  State's 
failure  to  maintain  assistance  to  an  adidt 
single  custodial  parent  who  cannot 
obtain  child  care.  A  number  of 
substantiated  complaints  might  indicate 
that  we  need  to  conduct  an  additional 
review. 

The  single  audit  might  identify  a  lack 
of  State  compliance  in  other  penalty 
areas,  e.g.,  the  five-year  limit  on  Federal 
assistance.  If  it  does,  we  will  not  ignore 
those  findings.  Therefore,  we  will  also 
impose  a  penalty  based  on  single  audit 
findings  in  other  penalty  areas. 

For  most  programs,  omer  than  TANF, 
the  Single  Audit  Act  procedures  provide 
for  dis^owance  in  cases  of 
substantiated  monetary  findings. 
However,  in  accordance  with  section 
409(a),  under  TANF,  we  will  be  taking 
penalties,  rather  than  disallowances. 
When  the  single  audit  determines  a 
specific  violation,  the  penalty  amoimt 
that  we  will  apply  is  the  penalty  amount 
associated  widi  the  specific  penalty 
provision  or  provisions,  for  example, 
misuse  of  funds  and  failure  to  end 
Federal  assistance  after  60  months  of 
receipt.  Likewise,  where  we,  or  OIG, 
conduct  an  audit  or  review,  the  penalty 
amoimt  that  will  apply  is  the  penalty 
amount  associated  with  the  specific 
penalty  or  penalties  specified  under 
section  409  and  these  rules. 

Data  Collection  and  Reporting 

We  will  monitor  State  compliance 
with  the  penalties  for  failure  to  satisfy 
minimum  participation  rat^s  (see 
§  261.21)  and  failiue  to  comply  with  the 
five-year  limit  on  Federal  assistance  (see 
§  264.1)  primarily  through  the 
information  required  to  be  reported  by 
section  411(a)  (i.e.,  State  reporting  of 
disaggregated  case-record  information). 
(See  part  265  and  the  Appendices  for 
data  collection  and  reporting 
requirements.) 

We  believe  that  Congress  intended 
that  the  data  elements  in  section  411(a) 
be  used  to  gather  information  for  these 
two  penalty  areas.  Thus,  we  concluded 
that  the  section  411(a)  data  collection 
tools  would  be  oin  primary  means  for 
determining  these  penalties.  We  may 
also  need  to  conduct  reviews  in  the 
futiue  to  verify  the  data  submitted  by 
States,  particiUarly  in  these  two  areas 
where  a  fiscal  penalty  is  applicable. 
States  should  maintain  records  to 
adequately  support  any  report  in 
accordance  with  45  CFR  92.42. 

Acciuate  data  are  essential  if  we  are 
to  apply  penalties  fairly.  If  the  State 


submits  insufficient  data  to  verify  its 
compliance  with  the  requirements,  or  if 
we  determine  that  a  State  caimot 
adequately  document  the  data  that  it  has 
submitted  to  show  that  it  has  met  its 
participation  rates  or  the  five-year  time 
limit,  we  will  enforce  the  participation 
rate  penalty  or  five-year  time-limit 
pen^ty. 

In  the  consultations  we  held  during 
the  development  of  the  NPRM,  some 
participants  recommended  that  we  use 
the  single  audit  as  the  means  for 
determining  all  the  penalties.  However, 
since  States  must  odierwise  report  the 
data  that  directly  speak  to  their 
compliance  in  these  two  areas,  and 
timely  determination  of  State 
compliance  is  necessary,  we  did  not 
accept  that  recommendation.  Instead, 
we  will  rely  on  the  quarterly  reports 
required  under  part  265  of  diese 
regulations. 

Financial  Reporting 

All  States  are  subject  to  the  basic 
MOE  penalty  for  failure  to  maintain  a 
certain  level  (i.e.,  80  or  75  percent)  of 
historic  effort.  Those  States  that  choose 
to  receive  contingency  funds  under 
section  403(b)  are  subject  to  a  separate 
maintenance-of-effort  penalty  for  failure 
to  maintain  100  percent  of  historic 
effort.  Also,  in  a  year  that  they  receive 
WtW  formula  grants,  States  are  subject 
to  an  additional  penalty  for  failure  to 
meet  the  basic  MOE  requirement. 

We  have  developed  a  TANF  Financial 
Report  (see  Appendix  D  of  part  265).  We 
designed  this  report  to  gather 
information  required  imder  sections 
403(b)(4),  405(c)(1).  409(a)(1).  409(a)(7). 
409(a)(10),  409(a)(12).  409(a)(13). 
411(a)(2),  411(a)(3),  411(a)(5).  including 
data  on  administrative  costs  and  types 
of  State  expenditures.  It  will  also  gather 
financial  information  to  enable  us  to 
award  grant  funds,  close  out  accounts, 
and  manage  other  financial  aspects  of 
the  TANF  program.  In  addition,  we  will 
use  this  report  to  monitor  State 
compliance  with  the  basic  MOE  and 
Contingency  Fund  requirements  and  to 
aid  us  in  determining  if  Federal  TANF 
funds  have  been  used  properly. 

Consistent  with  section  5506(a)  of 
Pub.  L.  105-33,  the  TANF  Financial 
Report  is  due  45  days  after  the  end  of 
each  quarter.  Upon  receipt  of  the  report 
for  the  fourth  quarter,  i.e.,  by  November 
14.  we  should  have  State-reported 
information  indicating  whether  or  not 
the  State  met  its  MOE  requirements  for 
the  prior  fiscalyear. 

On  the  TANF  Financial  Report,  States 
will  inform  us  of  the  amount  of 
expendit\u«s  they  have  made  for  basic 
and  Contingency  Fund  MOE  purposes. 
For  the  basic  MOE,  States  must  inform 
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us  of  the  amount  of  expenditures  made 
in  the  State  TANF  program  and  in 
separate  State  programs.  (See  part  264, 
subpart  B,  for  more  information  on  the 
Contingency  Fund  MOE  requirement.) 

In  addition,  to  collect  the  necessary 
information  on  all  MOE  programs — both 
those  operated  within  the  TANF 
program  and  separate  State  programs — 
we  require  supplemental  information  in 
an  annual  report.  The  annual  report, 
which  may  be  provided  as  a  separate 
report  or  as  an  addendum  to  the  fourth 
quarter  TANF  Data  Report,  requires  that 
States  submit  for  each  program  for 
which  the  State  claims  MOE 
expenditures,  the  total  annual  State 
expenditures  and  the  total  annual  State 
expenditures  claimed  as  MOE.  (See 
§  265.9(c]  for  more  information  on  the 
contents  of  the  annual  report.) 

If  we  reduce  a  State's  SFAG  as  the 
result  of  a  penalty,  the  State  mtist 
expend  an  equal  amount  of  its  own 
funds  in  the  immediately  succeeding 
fiscal  year,  jf  the  State  biis  to  replace 
the  funds  as  required,  the  State  is 
subject  to  the  penalty  at  §  262.1(a)(12). 
The  penalty  amount  is  up  to  two 
percent  of  the  adjusted  SFAG  plus  the 
amount  not  expended  to  replace  the 
reduction  to  the  SFAG  due  to  the 
penalty. 

We  will  use  the  TANF  Financial 
Report  (or  Territorial  Financial  Report) 
to  determine  if  a  State  has  complied 
with  these  replacement  provisions. 
Instructions  to  the  TANF  Financial 
Report  (see  Appendix  D)  require  States 
to  include  amounts  that  they  are 
required  to  contribute  as  a  result  of  any 
penalties  taken  against  the  State.  (We 
will  include  a  similar  requirement  in 
the  Territorial  Financial  Report.) 

As  in  the  case  of  the  penalties  for 
failure  to  meet  the  participation  rates  or 
comply  with  the  five-year  limit  on 
assistance,  our  program  management 
responsibilities  may  require  us  to  verify 
the  data  submitted  by  States  on  the 
TANF  Financial  Report  and  annual 
report,  particularly  data  on  MOE 
expenditures  and  "replacement  funds." 
States  should  maintain  records  in 
accordance  with  45  CFR  92.42.  We  will 
also  use  the  annual  report  to  help  us  to 
determine  whether  a  State  met  its  MOE 
requirements. 

If  the  State  submits  insufficient  MOE 
data  to  verify  its  compliance  or  if  we 
determine  that  the  State  cannot 
adequately  document  data  that  it  has 
submitted  showing  that  it  has  met  its 
MOE  requirements,  we  will  apply  the 
penalties  for  failure  to  meet  the  basic 
MOE  requirements  (including  the 
penalty  related  to  WtW  funding)  and  the 
Contingency  Fund  MOE  requirements. 
For  the  basic  MOE,  we  may  have  to 


estimate  the  actual  level  of  qualifying 
MOE  expenditures.  We  would  then  base 
the  amount  of  the  penalty  on  the  degree 
to  which  the  State  has  not  adequately 
demonstrated  that  it  has  met  the 
applicable  MOE  requirement. 

We  will  penalize  States  for  failing  to 
repay  a  loan  provided  under  section  406 
(see  §  264.40).  A  specific  vehicle  for 
determining  a  State's  compliance  with 
these  requirements  is  uimecessary.  In 
our  loan  agreements  with  States,  we  will 
specify  due  dates  for  the  repayment  of 
the  loans,  and  we  will  know  if  States  are 
not  making  the  required  pajonents. 

We  will  penalize  States  for  failing  to 
submit  a  report  required  under  section 
411(a)  by  the  established  due  dates  (see 
§§  265.4  and  265.7).  As  noted  before,  we 
are  requiring  that  the  reports  must  not 
only  be  timely,  but  they  must  also  be 
complete  and  accurate.  Thus,  we  may 
take  actions  to  review  the  accuracy  df 
data  reporting  if  appropriate.  If  we 
detOTmine  that  the  data  required  under 
section  411(a)  are  incomplete  or 
inaccurate,  we  may  apply  the  penalty 
for  failing  to  submit  a  report.  As 
discussed  above,  if  the  data  that  are 
inaccurate  or  incomplete  pertain  to 
other  penalties  (i.e.,  the  participation 
rate,  the  five-year  time  limit  on 
assistance,  the  basic  MOE,  the  WtW 
MOE  penalty,  or  the  Contingency  Fund 
MOE  requirements)  and  their 
imavailtjbility  impedes  our  ability  to 
determine  a  State's  penalty  liability,  we 
will  apply  the  penalties  associated  with 
these  requirements  in  lieu  of  a  reporting 
penalty. 

Regardless  of  how  we  determine  that 
a  State  is  subject  to  a  penalty,  the 
determination  of  whether  a  State  has 
access  to  a  possible  reasonable  cause 
exception  or  corrective  compliance 
depends  on  the  specific  penalty 
provision.  States  cannot  avoid  all 
penalties  through  the  reasonable  cause 
exception  or  a  corrective  compliance 
plan  (see  §262.4). 

We  received  a  few  comments  on  this 
section  and  made  some  changes  to  the 
regulations  in  response.  A  discussion  of 
the  comments  and  responses  follows. 

Also,  in  preparing  the  final  rules,  we 
noticed  that  we  did  not  discuss  how  we 
will  determine  that  a  State  is  subject  to 
a  Welfare-to-Work  formula  grant 
penalty.  We  have  added  this  discussion 
to  the  final  rule. 

Comment:  Commenters  suggested  that 
we  should  permit  the  use  of  the  single 
audit  for  imcovering  noncompliance 
with  additional  requirements  beyond 
those  we  identified  in  the  NPRM. 

Response:  Although  we  discussed  the 
direct  and  indirect  uses  of  the  single 
audit  in  determining  compliance  vrith  a 
niunber  of  requirements,  we  wrote  the 


regulation  itself  more  narrowly.  We 
agree  with  these  comments  and  have 
revised  the  regulation  at  §  262.3(a)  to 
indicate  that,  in  addition  to  using  the 
single  audit  as  the  primary  method  to 
determine  if  a  State  is  subject  to  certain 
penalties,  we  vdll  use  the  single  audit, 
as  appropriate,  as  a  secondary  method 
of  determining  if  a  State  is  subject  to 
other  penalties. 

Ck>nunent:  A  commenter  noted  that,  in 
paragraph  (c),  our  reference  to  §  275.6  of 
the  NPRM  was  incorrect 

Response:  We  agree  and  have 
corrected  §  262.3(c)  to  refer  to 
verification  of  data  in  accordance  with 
the  provisions  of  §  265.7  of  this  chapter. 

Comment:  Commenters  suggested  that 
ova  standards  for  determining  penalties 
are  vague.  Other  commenters  asked 
what  we  mean  when  we  say  that 
infoTEoation  in  the  data  or  financial 
reports  is  "insufficient" 

Response:  In  some  cases,  our 
standards  are  specific,  such  as  for 
determining  work  participation  rates 
and  compliance  with  time  limits. 
Hovirever,  we  find  that,  ffvea  diat  this  is 
a  new  program,  it  is  impossible  to  draw 
sharp  lines  that  fully  define  all 
situations,  and  it  is  appropriate  to  leave 
room  for  discretion  in  a  block  grant 
environment.  Moreover,  since  States  can 
dispute  o^a  determinations  and  have 
appeal  rights,  they  have  protection  from 
arbitrary  decisions. 

(%viously,  we  want  strong,  clear 
standards  for  "complete  and  accurate" 
because  the  information  reported  by 
States  in  their  data  and  financial  reports 
is  critical  in  determining  States' 
con^>liance  with  TANF  requirements 
and  their  potential  penalty  liability. 
However,  our  standards  have  to  be  fair 
at  the  same  time. 

In  the  preamble  to  part  265,  you  will 
find  a  broader  discussion  of  the 
importance  of  accurate,  complete  and 
timely  reporting  of  information. 

Section  262.4— What  Happens  if  We 
Determine  That  a  State  Is  Subject  to  a 
Penalty?  (§272.4  of  the  NPRM) 

If  we  determine  that  a  State  is  subject 
to  a  penalty,  we  will  send  the  State 
agency  a  notice  that  it  has  failed  to  meet 
a  reqiiirement  under  section  409(a).  This 
notice  will:  (1)  Specify  the  penalty 
provision  at  issue,  including  the 
applicable  penalty  amount;  (2)  specify 
our  source  of  information  and  the 
reasons  for  our  decision;  (3)  invite  the 
State  to  present  its  argiunents  if  it 
believes  that  the  information  or  method 
we  used  were  in  error  or  were 
insufficient,  or  that  its  actions,  in  the 
absence  of  Federal  regulations,  were 
based  on  a  reasonable  interpretation  of 
the  statute;  and  (4)  explain  if,  how,  and 


Federal  Register /Vol.  64,  No.  69 /Monday,  April  12,  1999 /Rules  and  Regulations 


17803 


when  the  State  may  submit  a  reasonable 
cause  justification  imder  409(b)  and/ or 
corrective  compliance  plan  under 
409(c).  States  must  postmark  their 
responses  to  our  notice  within  60  days 
of  their  receipt  of  oin  notice. 

For  penalties  where  the  reasonable 
cause  and  the  corrective  compliance 
plan  provisions  both  apply,  we 
encourage  States  to  submit  to  us  both 
their  justification  for  reasonable  cause 
and  a  corrective  compliance  plan  within 
60  days  of  receipt  of  oiu-  notice  of  failure 
to  comply  with  a  requirement.  Our 
objective  is  to  expedite  the  resolution  of 
a  State's  failure  to  meet  a  requirement. 

A  State  may  choose  to  submit  a 
reasonable  cause  justification  without  a 
corrective  compliance  plaA.  In  this  case, 
we  will  notify  the  State  if  we  do  not 
accept  the  State's  justification  of 
reasonable  cause.  Our  notice  will  also 
inform  the  State  that  it  has  an 
opportunity  to  submit  a  corrective 
compliance  plan.  The  State  will  then 
have  60  days  from  the  date  it  receives 
this  notice  to  submit  a  corrective 
compliance  plan.  (Under  this  scenario, 
we  will  send  the  State  two  notices — ^the 
first  will  inform  the  State  that  it  may  be 
subject  to  a  penalty,  and  the  second  will 
inform  the  State  that  we  determined  that 
it  did  not  have  reasonable  cause.)  We 
have  added  a  provision  to  the 
regulations  to  clarify  this  process.  A 
State  may  also  choose  to  submit  only  a 
corrective  compliance  plan  if  it  believes 
that  the  reasonable  cause  factors  do  not 
apply  in  a  particular  case. 

The  reasonable  cause  and  corrective 
compliance  provisions  in  the  statute  do 
not  apply  to  five  penalties:  (1)  failure  to 
repay  a  Federal  loan  on  a  timely  basis; 
(2)  failure  to  maintain  the  applicable 
percentage  of  historic  State 
expenditures  for  the  basic  MOE 
requirement;  (3)  failure  to  maintain  100 
percent  of  historic  State  expenditures 
for  States  receiving  contingency  funds; 
(4)  failure  to  expend  additional  State 
funds  to  replace  grant  reductions  due  to 
the  imposition  of  one  or  more  penalties 
listed  in  §  262.1;  and  (5)  failure  to 
maintain  80,  or  75,  percent,  as 
appropriate,  of  historic  State 
expenditures  diuing  a  year  in  which  the 
State  receives  a  WeLFare-to-Work  grant. 

If,  upon  review  of  the  State's 
submittal,  we  request  additional 
information  in  order  to  determine 
reasonable  cause,  the  State  must  provide 
this  information  within  30  days  of  the 
date  of  our  request.  We  have  established 
this  deadline  to  make  sure  the  process 
is  not  delayed.  However,  imder  imusual 
circumstances  we  may  give  the  State  an 
extension  of  the  time  to  respond  to  oui 
request  for  additional  information. 


We  received  some  comments  on  this 
section.  One  expressed  the  view  that  our 
notification  provisions  were  reasonable; 
others  raised  issues  about  the  proposed 
rule.  Below,  we  address  the  comments 
and  resulting  changes  we  made  to  the 
regulations.  In  addition  to  these 
changes,  we  reversed  the  order  of  sub- 
paragraphs (e)  and  (f)  so  that  they  follow 
the  logical  sequence  of  actions  in  the 
penalty  process. 

Comment:  A  commenter 
recommended  that  we  send  oiu'  notice 
that  a  State  is  subject  to  a  penalty  to  the 
State  agency  director. 

Response:  In  the  NPRM  we  said  we 
would  notify  the  State.  By  State,  we 
meant  the  State  agency.  We  assiune  the 
commenter  thought  we  would  notify  the 
Governor.  We  have  modified  the 
regulation  to  say  that  we  will  notify  the 
State  agency  and  added  a  definition  of 
State  agency  to  §  260.30. 

Comment:  One  commenter  suggested 
that  we  list  in  the  regulation  the  four 
components  of  the  initial  penalty  notice 
to  the  State  that  we  included  in  the 
preamble  to  the  NPRM. 

Response:  We  agree  with  this 
suggestion  and  have  amended  the 
regulation  at  §  262.4(a)  accordingly. 

Comment:  Another  commenter  asked 
that  we  include,  in  our  penalty  notice  to 
a  State,  a  description  of  the  data  and 
method  we  used  to  determine  that  the 
State  is  subject  to  a  penalty. 

Response:  We  thought  that  we 
covered  this  in  the  NPRM  when  we  said 
we  would  specify  which  penalfy  we 
would  impose  and  the  reasons  for  the 
penalty.  However,  in  the  final  rule  at 
§  262.4(a),  we  have  revised  the  language 
to  list  the  source  of  information  as  one 
of  the  foiur  specific  components  that  we 
will  include  in  our  notice  to  the  State. 

Comment:  A  commenter  asserted  that 
States  should  be  able  to  raise  any 
relevant  issue  in  response  to  a  penalty 
notice  and  not  be  limited  to  responding 
on  the  three  groimds  of  incorrect 
penalty  determination,  reasonable 
cause,  or  corrective  compliance. 

Response:  Unfortimately,  the 
conunenter  did  not  include  any 
examples  of  issues  that  would  not  fit  in 
these  three  categories.  We  think  that  a 
State  will  be  able  to  include  all  relevant 
considerations  under  one  of  these  three 
categories. 

Comment:  A  few  commenters  noted 
that  the  regulation  proposed  at 
§  272.4(d)  confiicted  with  §  271.55(c), 
which  said  that  reasonable  cause  and 
corrective  compliance  were  not 
available  when  a  State  was  being 
penalized  for  failing  to  impose  penalties 
on  individuals. 

Response:  The  proposed  regiilation  at 
§  272.4(d)  was  correct.  Reasonable  cause 


and  corrective  compliance  are  available 
when  a  State  is  being  penalized  for 
failing  to  impose  penalties  on 
individuals.  The  final  rules  at 
§§  262.4(d)  and  261.55  reflect  this 
policy. 

Comment:  A  commenter  asked  that 
we  make  reasonable  cause  and 
corrective  compliance  available  to 
States  that  are  being  penalized  for 
failing  to  expend  additionad  State  funds 
to  replace  penalty  amounts. 

Response:  We  do  not  have  the 
authority  to  make  this  change,  since  the 
statute  specifies  that  the  reasonable 
cause  exception  and  corrective 
compliance  plan  do  not  apply  to  this 
penalty. 

Comment:  Several  commenters  asked 
that  we  establish  a  time  frame  for  when 
we  will  respond  to  a  State's  reply  to  oui 
penalty  notice. 

Response:  We  have  added  a  provision 
to  the  regulations  at  §  262.4(f)  to  say 
that,  generally,  we  will  respond  within 
60  days  to  the  State's  reasonable  cause 
submittal,  and  that  we  will  either  accept 
or  reject  the  State's  corrective 
compliance  plan  within  60  days  of  our 
receipt  of  the  plan. 

Comment:  A  commenter  asked 
whether  a  State  may  request 
reconsideration  or  submit  additional 
information  based  on  our  decision,  or 
whether  its  only  recourse  at  that  point 
is  to  file  a  formal  appeal. 

Response:  Although  there  are  no 
further  formal  steps  available  to  the 
State  short  of  a  formal  appeal,  it  is  our 
hope  that  State  and  Federal  staff  will 
engage  in  an  ongoing  dialogue  in  an 
effort  to  address  any  penalty-related 
issue.  This  dialogue  may  begin  as  soon 
as  the  State  is  working  to  develop  new 
policies  or  begins  to  have  trouble 
meeting  a  requirement,  and  well  before 
we  notify  the  State  that  we  intend  to 
penalize  it.  It  may  continue  imtil  the 
issue  is  resolved,  but  will  not  extend  the 
time  frames  States  have  for  responding 
to  our  notices.  Therefore,  we  advise 
States  to  make  their  complete  and  best 
arguments  dining  the  time  allotted. 

Comment:  A  number  of  commenters 
asserted  that  two  weeks  is  not  long 
enough  for  States  to  respond  to  oin 
request  for  further  information. 

Response:  We  agree  that  under  some 
circumstances  two  weeks  may  not  be 
long  enough,  so  we  are  increasing  the 
time  States  have  to  respond  to  30  days. 
Also,  imder  unusual  circumstances,  we 
may  give  States  an  extension  of  the  time 
that  they  have  to  respond  to  our  request 
for  information.  We  have  amended  the 
regulation  at  §  262.4(e)  accordingly. 

Comment:  Commenters  suggested  that 
notices  and  requests  be  sent  by  certified 
mail  so  that  there  is  evidence  of  receipt. 
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Response:  A  State  may  choose  to  send 
its  responses  by  certified  mail,  but  we 
are  not  convinced  that  we  need  to 
include  this  as  a  regulatory  requirement. 

Comment:  A  commenter  asked  that 
we  specify  in  the  regulations  that  we 
would  not  assess  any  penalties  pending 
the  resolution  of  a  State's  claim  of 
reasonable  cause. 

Response:  If  a  State  claims  reasonable 
cause  and  we  find  against  the  State,  the 
State  may  then  submit  a  corrective 
compliance  plan  or  file  an  appeal  to  the 
HHS  Departmental  Appeals  Board 
(DAB),  as  discussed  in  §  262.7.  If  the 
State  does  not  take  either  action,  we  will 
assess  the  penalty  in  the  quarter  or  fiscal 
year  that  immediately  follows  our  final 
decision,  as  appropriate.  However,  if  the 
State  submits  a  corrective  compliance 
plan,  we  will  not  assess  a  penalty  until 
the  corrective  compliance  process  is 
completed.  If  the  State  appisals  to  the 
DAB,  we  will  not  assess  the  penalty 
imtil  the  appeals  process  is  completed. 
If  the  DAB  upholds  our  decision,  we 
will  take  the  penalty  and  charge  interest 
back  to  the  date  of  our  final  response 
that  formally  notifies  the  Governor  of 
the  State  of  an  adverse  action. 

Section  262.5— Under  What  General 
Circumstances  Will  We  Determine  That 
a  State  Has  Reasonable  Cause?  (§272.5 
oftheNPRM) 

Under  the  provisions  of  section  409, 
we  will  not  impose  certain  of  the 
penalties  if  a  State  demonstrates  that  it 
had  reasonable  cause.  Also,  we  will 
reduce  or  excuse  certain  penalties  if  a 
State  corrects  or  discontinues  the 
violations  under  an  accepted  corrective 
compliance  plan. 

Alter  reviewing  these  statutory 
provisions,  we  decided  that  we  should 
not  consider  the  reasonable  caiise 
exception  of  the  statute  in  isolation. 
Rather,  we  would  view  it  in  conjimction 
with  the  provision  for  developing 
corrective  compliance  plans.  In  this 
context,  we  acknowledge  the  new 
Federal  and  State  roles  under  TANF  and 
commit  to  working  with  States  to 
minimize  adversarial  Federal-State 
issues.  Our  primary  task  is  to  help  each 
State  operate  the  most  effective  program 
it  can  to  meet  the  needs  of  its  caseload 
and  the  goals  and  provisions  of  the  law. 
Through  these  rules,  we  hope  to  focus 
States  on  positive  steps  that  they  should 
take  to  correct  situations  that  resulted  in 
a  determination  that  they  are  subject  to 
a  penalty,  rather  than  to  let  them  simply 
avoid  the  penalty.  As  such,  we  consider 
it  appropriate  to  emphasize  the  use  of 
the  corrective  compliance  plan  process 
over  the  reasonable  cause  exception. 
Consequently,  we  have  decided  to  limit 
the  hst  of  reasonable  cause  criteria. 


In  the  discussion  that  follows,  we 
describe:  (1)  the  factors  that  we  will 
consider  in  deciding  whether  or  not  to 
excuse  a  penalty  based  on  a  State's 
claim  of  reasonable  cause;  (2)  the 
contents  of  an  acceptable  corrective 
compliance  plan;  and  (3)  the  process  for 
applying  these  provisions.  Our  goal  is  to 
treat  the  reasonable  cause  and  corrective 
compliance  plan  provisions  as  part  of  an 
integrated  process. 

We  have  included  factors  that  would 
be  applicable  to  all  penalties  for  which 
the  reasonable  cause  provision  applies. 
We  will  find  that  a  State  has  reasonable 
cause  under  the  following  situations:  (1) 
Natural  disasters  and  other  calamities 
(e.g.,  hurricanes,  tornadoes, 
earthquakes,  fires,  floods,  etc.)  whose 
disruptive  impact  was  so  significant  as 
to  cause  the  State's  failure  to  meet  a 
requirement;  (2)  formally  issued  Federal 
gmdance  that  provided  incorrect 
information  resulting  in  the  State's 
failure;  and  (3)  isolated  problems  of 
minimal  impact  that  are  not  indicative 
of  a  systemic  problem  (e.g.,  although  a 
State's  policies  and  procedures  require 
that  Federal  TANF  assistance  be  time- 
limited  to  five  years  and  include 
computer  safeguards  to  protect  against 
violations,  ten  families  somehow  slip 
through  and  receive  assistance  for 
longer  than  five  years). 

We  also  have  included  two  separate 
factors  that  would  apply  in  cases  when 
the  State  fails  to  satisfy  the  minimum 
participation  rates,  and  one  specific 
factor  diat  would  apply  to  cases  when 
the  State  fails  to  meet  the  five-year  limit 
We  disciiss  these  specific  factors  in  our 
preamble  discussion  of  domestic 
violence  and  §§  261.52  and  264.3. 

As  discussed  elsewhere  in  this 
preamble,  we  have  also  added  a  factor 
that  will  apply  if  States  fail  to  meet 
either  of  the  &st  two  deadlines  for  FY 
2000  for  submitting  complete  and 
accurate  reports  imder  the  new 
reporting  requirements.  We  added  this 
factor  in  response  to  comments  and  out 
of  our  ov«ni  concern  about  the  possible 
concurrent  demands  of  Y2K  and  TANF 
reporting  requirements.  States  must  be 
in  a  position  to  commit  the  systems 
resources  necessary  to  become  Y2K 
compliant  in  order  to  ensure  that  there 
is  no  disruption  in  the  benefits  to  their 
neediest  citizens. 

We  did  not  have  the  latitude  under 
the  law  merely  to  extend  the  reporting 
deadlines  (because  they  are  set  in 
statute).  Also,  we  were  unwilling  to 
extend  the  "emergency  reporting"  into 
FY  2000  and  provide  a  later  effective 
date  for  the  new  reporting  provisions 
because  important  TANF  provisions 
(e.g.,  the  work  participation  rates) 
depend  upon* consistent  data  and 


policies  throughout  the  entire  fiscal 
year.  Thus,  we  have  addressed  the 
concern  as  a  reasonable  cause  issue. 

Under  the  new  provision,  States  that 
miss  the  deadlines  for  submitting 
complete  and  accurate  data  for  the  first 
two  quarters  of  FY  2000  will  receive 
reasonable  cause  if:  (1)  they  can  clearly 
demonstrate  that  their  failing  was 
attributable  to  Y2K  compliance 
activities;  and  (2)  they  submit  the 
required  data  by  July  1,  2000. 

In  determining  reasonable  cause 
under  all  of  these  regulatory  criteria,  we 
wiU  consider  the  efforts  the  State  made 
to  meet  the  requirement.  We  will  also 
take  into  consideration  the  duration  and 
severity  of  the  circumstances  that  led  to 
the  State's  failyre  to  achieve  the 
requirement.  "The  burden  of  proof  rests 
with  the  State  to  explain  fully  the 
circumstances,  events,  or  occurrences 
that  constitute  reasonable  cause  for  its 
failure  to  meet  a  particular  requirement. 
The  State  must  provide  us  with 
sufficient  relevant  information  and 
documentation  to  substantiate  its  claim 
of  reasonable  cause.  We  have  added  a 
provision  to  the  regulations  to  clarify 
the  factors  that  we  will  consider  and  the 
State's  burden  of  proof.  If  we  find  that 
the  State  has  reasonable  cause,  we  will 
not  impose  the  penalty. 

We  received  quite  a  number  of 
comments  on  this  section.  We  discuss 
the  comments  and  the  changes  we  made 
to  the  regulations  below. 

Comment:  Virtually  all  commenters 
with  comments  on  this  section  argued 
that  our  proposed  list  of  reasonable 
cause  factors  was  too  narrow  and  that 
we  needed  to  give  ourselves  more 
discretion.  Commenters  gave  a  ntunber 
of  examples  of  factors  that  we  should 
consider,  including  good  faith  effort, 
circumstances  beyond  the  State's 
control,  inadequate  Federal  guidance, 
increases  in  a  State's  caseload, 
characteristics  of  the  caseload,  high 
imemployment  rates  or  other  labor 
market  characteristics,  changing 
economic  conditions,  and  other  adverse 
economic  factors. 

Response:  As  we  noted  in  the  NPRM, 
PRWORA  did  not  specify  any  definition 
of  reasonable  cause  or  indicate  what 
factors  we  should  use  in  deciding 
whether  to  grant  a  reasonable  cause 
exception  for  a  penalty.  In  our 
deliberations  on  reasonable  cause 
factors,  we  considered  the  diverse 
opinions  expressed  during  our 
consultation  process  and  our  NPRM 
comment  period,  as  well  as  the  need  to 
support  the  commitment  of  Congress, 
the  Administration,  and  States  to  the 
work  and  other  objectives  of  the  TANF 
program.  In  keeping  with  these 
objectives,  we  are  providing  reasonable 
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cause  factors  for  a  limited  number  of 
circumstances  that  are  beyond  a  State's 
control  and  placing  a  greater  emphasis 
on  corrective  solutions  for  those 
ciraunstances  a  State  can  control.  We 
strongly  believe  that  States  must  correct 
problems  that  detract  from  moving 
families  from  welfare  to  self-sufficiency. 

At  the  same  time,  we  agree  with  the 
commenters  that  it  would  be  difficult  to 
foresee  all  possible  circimistances  imder 
which  we  would  want  to  grant 
reasonable  cause.  Accordingly,  while 
we  have  included  the  same  general 
factors  that  we  included  in  the  NPRM, 
we  no  longer  limit  ourselves  to 
considering  only  these  factors.  While  we 
do  not  anticipate  routinely  determining 
that  a  State  had  reasonable  cause  based 
on  other  factors,  we  do  not  want  to 
preclude  a  State  from  presenting  other 
circumstances.  Also,  we  decided  that 
we  were  more  restrictive  than  we 
intended  when  we  limited  the  third 
reasonable  cause  fector  to  isolated, 
nonrecurring  problems.  We  have 
amended  the  regulations  to  say  that  we 
may  grant  a  State  reasonable  cause 
when  it  has  encountered  isolated 
problems  of  minimal  impact  that  are  not 
indicative  of  a  systemic  problem. 

Comment:  A  number  of  conunenters 
were  opposed  to  our  provisions 
precluding  reasonable  caiise  if  a  State 
diverted  ^milies  to  a  separate  State 
program  that  achieved  the  effect  of 
avoiding  the  work  participation  rates  or 
diverted  the  Federal  share  of  child 
support  collections. 

Response;  As  we  previously  discussed 
in  the  section  of  the  preamble  entitled 
"Separate  State  Programs,"  we  have 
eliminated  the  proposed  connection 
between  a  State's  decisions  on  separate 
State  programs  and  its  eligibility  for 
reasonable  cause.  Therefore,  we  have 
deleted  the  provisions  that  were  at 
paragraphs  §  272.5(c)  and  (d)  of  the 
proposed  rule. 

Comment:  A  commenter  suggested 
that  the  regulations  should  provide  that, 
as  part  of  the  process  of  determining 
when  we  woiUd  impose  penalties  and 
penalty  amounts,  we  should  give 
consideration  to  factors  such  as  whether 
the  State  has  administered  its  TANF 
program  fairly,  whether  it  has  provided 
services  and  supports  to  families  to 
enable  them  to  comply  with  program 
requirements,  and  whether  State- 
imposed  requirements  on  families  are 
reasonable. 

Response:  The  TANF  legislation 
assumed  that  States  are  in  the  best 
position  to  determine  which  families 
vtrill  be  served  and  what  assistance  they 
will  receive.  As  we  previously 
discussed,  oin  authority  to  regulate  and 
judge  State  policies  and  actions  are 


limited,  and  we  have  decided  not  to 
stretch  oiu-  regxUatory  authority  by 
incorporating  such  factors  into  all  our 
penalty  determinations.  There  are  other 
provisions  in  the  statute  (such  as  the 
bonus  and  ranking  provisions,  the 
annual  reports  to  Congress,  and  annual 
reports  on  State  child  poverty  rates)  that 
provide  an  opportimity  to  look  at 
whether  at-risk  families  are  being 
helped  or  hint  by  State  TANF  programs. 
At  the  same  time,  there  are  a  couple  of 
penalty  provisions  (e.g.,  those  d^ing 
with  the  imposition  of  sanctions)  where 
the  issues  of  fairness  and  adequate 
recipient  protections  are  more  germane 
and  we  specifically  address  some  of 
these  issues.  You  shoidd  look  to  the 
preamble  discussion  entitled  "Worker 
and  Recipient  Protections"  and  the 
preamble  for  part  261  for  other  ways  we 
are  addressing  this  concern. 

Section  262.6 — What  Happens  if  a  State 
Does  Not  Demonstrate  Reasonable 
Cause?  (§272.6  of  the  NPRM) 

Section  409(c),  as  amended  by  section 
5506  of  Pub.  L.  105-33,  provides  that, 
prior  to  imposing  a  penalty  against  a 
State,  we  will  notify  the  State  of  the 
violation  and  allow  the  State  the 
opportunity  to  enter  into  a  corrective 
compliance  plan.  If  a  State  does  not 
claim  reasonable  cause  or  if  it  claims 
reasonable  cause  simultaneously  with 
submitting  a  corrective  compliance 
plan,  it  will  have  60  days  irom  the  date 
it  receives  our  notice  of  a  violation  to 
submit  its  corrective  compliance  plan. 
If,  in  response  to  our  notice  of  a 
violation,  the  State  initially  submits 
only  a  claim  of  reasonable  cause,  and  if 
we  deny  this  claim,  the  State  has  60 
days  from  the  date  it  receives  our 
second  notice  (i.e.,  denjdng  its 
reasonable  cause  claim)  to  submit  its 
corrective  compliance  plan.  If  a  State 
does  not  submit  an  acceptable  corrective 
compliance  plan  on  time,  we  will 
immediately  send  the  State  a  formal 
notice  of  adverse  action  and  assess  the 
penalty.  Outside  of  the  notice(s),  we 
will  not  remind  the  State  that  the 
corrective  compliance  plan  is  due. 

The  corrective  compliance  plan  must 
provide  a  complete  analysis  of  the 
situation  and  factors  that  prevented  the 
State  from  meeting  the  requirement.  It 
also  must  identify  the  time  period  in 
which  the  State  will  correct  or 
discontinue  the  violation,  and  the 
milestones,  including  interim  process 
and  outcome  goals,  the  State  will 
achieve  to  assure  that  it  will  fully 
correct  or  discontinue  the  violation 
within  the  specified  time  period.  In 
order  to  highlight  the  importance  of 
corrective  compliance,  the  plan  must 
include  a  certffication  by  the  Governor 


that  the  State  is  committed  to  correcting 
or  discontinuing  the  violation  in 
accordance  with  the  plan. 

We  recognize  that  each  plan  must  be 
specific  to  the  violation  (or  penalty) 
since  each  State  operates  its  TANF 
program  in  a  imique  manner.  Thus,  we 
will  review  each  plan  on  a  case-by-case 
basis.  In  determining  whether  or  not  to 
accept  a  plan,  we  will  consider  the 
extent  to  which  the  State's  plan 
indicates  that  it  will  completely  correct 
or  discontinue,  as  appropriate,  the 
situation  leading  to  the  penalty. 

The  steps  that  a  State  takes  to  correct 
or  discontinue  a  violation  may  vary.  For 
example,  where  we  penalize  a  State  for 
misusii^  Federal  TANF  funds,  we 
would  expect  it  to  remove  this 
expenditure  frtim  its  TANF  accoimting 
records  (charging  it  to  State  funds,  as 
allowable)  and  provide  steps  to  assure 
that  such  a  problem  does  not  recur. 
Where  a  State  has  reduced  or  denied 
assistance  improperly  to  a  single 
custodial  parent  who  could  not  find 
child  care  for  a  child  imder  six, 
correcting  the  violation  might  require 
that  the  State  reimburse  parents 
retroactively  for  the  assistance  that  it 
improperly  denied  them.  The  State's 
corrective  compliance  plan  also  woidd 
have  to  describe  the  steps  to  be  taken  to 
prevent  such  problems  in  the  future. 

Section  409(c)(3)  requires  that  a 
violation  be  corrected  or  discontinued, 
as  appropriate,  "in  a  timely  manner."  A 
State's  timely  correction  of  a  problem  is 
critical  to  assuring  that  the  State  is  not 
subject  to  a  subsequent  penalty.  At  the 
same  time,  we  recognize  that  the  causes 
of  violations  will  vary,  and  we  cannot 
expect  States  to  rectify  all  violations  in 
the  same  time  frame.  Thus,  we  do  not 
want  to  unduly  restrict  the  duration  of 
corrective  compliance  plans.  At  the 
same  time,  we  do  not  want  to  allow 
States  to  prolong  the  corrective 
compliance  process  indefinitely  and 
leave  problems  unresolved  into  future 
fiscal  years.  Accordingly,  in  our  NPRM, 
we  proposed  that  the  period  covered  by 
a  corrective  compliance  plan  end  no 
later  than  six  months  after  the  date  we 
accept  a  State's  corrective  compliance 
plan.  We  have  amended  this  provision, 
as  discussed  below. 

We  will  consiUt  the  State  on  any 
modifications  to  the  corrective 
compliance  plan  that  we  believe  are 
necessary  and  seek  mutual  agreement 
on  a  final  plan.  Such  consultation  will 
occur  only  diuing  the  60-day  period  for 
acceptance  specified  in  the  law.  Any 
modifications  to  the  State's  corrective 
compliance  plan  resulting  from  such 
consultations  will  constitute  the  State's 
final  corrective  compliance  plan  and 
will  obligate  the  State  to  take  the  actions 
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and  meet  the  time  frames  specified  in 
the  plan. 

We  will  either  accept  or  reject  the 
State's  corrective  compliance  plan,  in 
writing,  within  the  60-day  period  that 
begins  on  the  date  that  we  receive  the 
plan.  If  a  State  does  not  agree  to  modify 
its  plan  as  we  recommend,  we  may 
reject  the  plan.  If  we  reject  the  plan,  we 
will  immediately  send  a  formal  notice  to 
the  State  of  the  adverse  action.  The  State 
may  appeal  our  decision  to  impose  the 
penalty  in  accordance  with  the 
provisions  of  section  410  of  the  Act  and 
the  regulations  at  §  262.7. 

If  we  have  not  rejected  a  plan  in 
writing  by  the  end  of  the  60-day  period, 
the  plan  is  deemed  to  be  accepted,  as 
required  by  the  statute  at  section 
409(c)(1)(D). 

If  a  State  corrects  or  discontinues  the 
violation  in  accordance  with  its 
corrective  compliance  plan,  we  will  not 
inipose  the  penalty. 

The  statute  permits  us  to  collect  some 
or  all  of  the  penalty  if  the  State  has 
failed  to  correct  or  discontinue  the 
violation.  Therefore,  we  may  reduce  the 
amount  of  the  penalty  if  a  State  has  not 
fully  rectified  the  violation  in  one  or 
more  of  the  following  limited  situations: 
(1)  The  State  made  significant  progress 
in  correcting  or  discontinuing  the 
violation;  or  (2)  a  natural  disaster  or 
regional  recession  prevented  the  State 
from  coming  into  full  compliance. 

We  received  a  number  of  comments 
on  these  provisions  that  led  us  to  make 
some  changes  to  the  regulations.  Also, 
we  made  some  minor  edits  to  ensure 
consistency  within  the  parts  of  this 
regulation.  We  discuss  the  comments 
and  changes  below. 

Comment:  In  the  NPRM,  we  asked  for 
comments  from  States  and  other 
interested  parties  on  our  proposal  to 
restrict  the  time  period  for  a  corrective 
compliance  plan.  Commenters 
supported  the  general  concept  of  a 
corrective  compliance  plan,  and  one 
conunenter  thought  the  six-month 
period  was  reasonable  for  most  cases. 
However,  most  commenters  replied  that 
the  period  we  had  proposed  was 
unreasonably  short,  especially  since  the 
statute  does  not  require  a  short  time 
frame.  Many  suggested  that  we  extend 
the  time  period  to  9, 12,  or  24  months. 
Others  suggested  that  the  State  should 
determine  the  time  frame,  or  that  it  be 
part  of  the  negotiation  of  the  plan  by  the 
State  and  ACF  and  be  determined  on  a 
case-by-case  basis.  Another  commenter 
suggested  that  the  period  extend  imtil 
90  days  after  the  close  of  the  State's  next 
legislative  session.  Commenters  argued 
the  need  for  more  time  based  on  the 
possible  need  to  adjust  contracts,  re- 
design programs,  change  policies  and 


procedures,  notify  recipients,  make  data 
system  changes,  train  staff,  and  get  the 
State  legislature  to  take  necessary 
action. 

Response:  In  responding  to  these 
comments,  we  want  to  reinforce  the 
importance  of  achieving  compliance 
with  the  statute  quickly,  but  we  also 
recognize  that  we  need  to  consider  a 
State's  ability  to  make  the  changes 
necessary  to  achieve  compliance  within 
a  fixed  time  frame.  We  are  not  interested 
in  setting  a  time  frame  that  States 
cannot  meet,  but  we  also  do  not  want 
to  give  States  more  time  than  they 
absolutely  need.  In  addition,  in  the  case 
of  the  work  participation  rate  and  time- 
limit  penalties,  where  we  measure 
performance  over  the  course  of  a  fiscal 
year,  we  thought  it  was  important  that 
corrective  compliance  also  be  measured 
over  the  course  of  a  fiscal  year.  Based 
on  this  thinking,  we  have  revised  the 
regulations.  In  general,  the  final  rules 
provide  more  flexibility  in  establishing 
time  frames  for  corrective  compliance 
plans.  For  the  work  participation  rate 
and  time-limit  penalties,  they 
incorporate  a  modified  six-month 
corrective  compliance  period.  More 
specifically,  they  provide  that  the  State 
achieve  compliance  for  the  first  fiscal 
year  that  ends  at  least  six  months  after 
our  receipt  of  the  corrective  compliance 
plan.  For  example,  if  a  State  foiled  its 
work  participation  rate  in  a  prior  fiscal 
year  and  we  received  its  corrective 
compliance  plan  on  February  1,  the 
State  would  have  to  achieve  the 
participation  rates  in  effect  for  the 
ciurent  fiscal  year.  If  we  received  the 
plan  after  April  1,  the  State  would  have 
to  achieve  the  participation  rates  in 
effect  for  the  following  fiscal  year. 

We  made  this  adjustment  to  the  rules 
in  large  part  because  we  calculate 
liability  for  work  participation  and  time- 
limit  penalties  based  on  fiscal  year  data. 
We  also  realized  that  there  could  be 
significant  delays  in  the  submittal  of 
corrective  compliance  plans  (because 
participation  rate  and  time-limit 
information  is  not  available 
immediately,  and  we  need  time  both  to 
resolve  disputes  about  the  penalty 
findings  and  to  decide  State  claiins  for 
reasonable  cause).  Thus,  we  could  not 
necessarily  expect  a  State  to  achieve 
compliance  during  the  first  year 
following  a  failure. 

Nevertheless,  we  would  hope  that  a 
State  coidd  achieve  compliance  diuing 
that  time  frame.  We  would  not  want  to 
see  a  State's  failure  extend  into  a  third 
fiscal  year.  If  it  did,  there  could  be 
negative  consequences  for  the  State. 
States  especially  need  to  work  towards 
increasing  thefr  work  participation  rates 
as  quickly  as  possible  because:  (1)  the 


rates  increase  over  time;  (2)  the  base 
penalty  amount  increases  when  a  State 
incius  consecutive  penalties;  and  (3)  a 
State  is  eligible  for  a  smaller  reduction 
based  on  degree  of  noncompliance  if  it 
fails  to  meet  the  rates  in  successive 
fiscal  years. 

For  both  the  work  participation  and 
time-limit  penalties,  a  State  will 
normally  have  indication  that  a  problem 
exists  diuing  the  year  for  which  it  is 
penalty-liable,  and  it  should  begin  to 
address  the  problems  well  before  it 
submits  its  corrective  compliance  plan. 
For  example,  by  July  of  a  fiscal  year,  a 
State  should  have  a  good  idea  of 
whether  it  is  on  track  to  meet  its  work 
participation  requirements.  If  it  is  not, 
and  does  not  begin  to  make  changes 
soon,  not  only  will  it  fail  to  meet  the 
requirements  for  the  current  fiscal  year, 
but  it  is  unlikely  that  it  will  be  able  to 
increase  its  performance  enough  to  meet 
the  required  rates  for  the  next  fiscal 
year.  Our  notice  to  a  State  that  it  is 
subject  to  a  penalty  should  serve  as 
confirmation  of  information  the  State 
already  has.  A  corrective  compliance 
plan  period  does  not  necessarily  have  to 
be  lengthy  in  order  to  provide  the  State 
sufficient  time  for  correcting  or 
discontinuing  a  violation. 

For  the  remaining  penalties  that  are 
eligible  for  corrective  compliance,  we 
would  permit  a  State  to  propose  a  time 
frame  in  its  corrective  compliance  plan. 
We  would  expect  the  State  to  achieve 
compliance  expeditiously,  often  in  less 
than  six  months.  States  should  correct 
some  failures,  for  example,  for  failing  to 
comply  with  lEVS  requirements  or 
submitting  a  data  report  late,  within  a 
month  or  two. 

We  expect  each  State  to  justify  its 
time  frame  for  each  penalty.  We  will 
assess  the  time  frame  proposed  by  the 
State  based  on  the  natiue  of  the 
violation,  any  imusual  circumstances, 
and  other  factors  that  affect  the  speed 
with  which  the  State  can  respond,  such 
as  whether  it  would  need  to  make 
systems  changes  or  take  legislative 
action. 

Comment:  A  commenter  asked  that 
we  notify  States  of  our  acceptance  of  a 
corrective  compliance  plan  and  asked 
us  to  clarify  when  the  corrective 
compliance  period  begins. 

Response:  We  did  not  address  these 
factors  in  the  NPRM,  but  have  revised 
the  regulations  to  specify  that  we  vnH 
accept  or  reject  the  plan  in  writing  and 
that  the  time  period  for  the  corrective 
compliance  plan  begins  on  the  date  that 
the  State  receives  our  written 
acceptance  of  the  plan.  If  we  fail  to 
respond,  the  time  period  for  the 
corrective  compliance  plan  begins  on 
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the  date  that  is  60  days  after  the  date  we 
received  the  State's  plan. 

Comment:  Several  commenters  stated 
that  60  days  is  insufficient  for  a  State  to 
prepare  a  corrective  compliance  plan 
and  recommended  that  we  give  States 
90  days. 

Response:  We  are  prevented  from 
making  this  change  by  the  statute, 
which  specifies  that  a  State  has  60  days 
frt)m  the  date  that  it  receives  oiu 
notification  to  submit  a  corrective 
compliance  plan. 

Comment:  A  couple  of  commenters 
noted  that  the  proposed  rules  at  §  272.6 
contained  an  incorrect  citation. 

Response:  While  the  commenters 
were  correct  that  the  citation  in  the 
NPRM  was  erroneous,  we  have  made 
changes  to  the  paragraphs  in  that 
section  that  corrected  that  problem. 

Comment:  Some  commenters 
expressed  the  view  that  the  contents  we 
specified  for  the  corrective  compliance 
plan  are  reasonable.  Other  commenters 
objected  to  our  requiring  certification  of 
the  plan  by  the  Governor,  and  one 
commenter  suggested  that  the 
certification  be  made  by  the  director  of 
the  State  agency. 

Response:  The  Governor  is 
responsible  for  submitting  the  State 
TANF  plan  and  for  committing  State 
funds  to  the  program.  On  this  basis,  we 
believe  it  is  also  important  for  the 
Governor  to  demonstrate  awareness  of 
and  support  for  the  corrective 
compliance  plan. 

Comment:  A  commenter  asked  that 
we  consider  a  State's  good  faith  effort  in 
determining  the  amount  of  a  penalty 
when  a  State  ftiils  to  completely  correct 
or  discontinue  the  violation  piu^uant  to 
its  corrective  compliance  plan.  Other 
commenters  asked  that  we  broaden  the 
cinnunstances  under  which  a  penalty  is 
reduced,  with  some  recommending  that 
we  consider  other  factors  such  as 
natural  disasters,  economic 
circumstances,  or  other  \manticipated  or 
extreme  events. 

Response:  We  have  said  that  we  will 
reduce  the  penalty  if  the  State  can 
demonstrate  that  it  made  significant 
progress  toward  correcting  or 
discontinuing  the  violation  or  that  its 
failure  was  due  to  a  natural  disaster  or 
regional  recession.  We  believe  this  gives 
us  sufficient  latitude  to  consider 
mitigating  circumstances  and  the  good- 
faith  effort  a  State  has  made.  For  a 
discussion  of  the  specffic  standards  we 
will  use  in  deciding  to  reduce  work 
participation  rate  penalties,  please  see 
the  preamble  for  §  261.51. 

Comment:  A  number  of  commenters 
opposed  our  provisions  denying  a 
penalty  reduction  if  a  State  diverted 
femiUes  to  a  separate  State  program  that 


achieved  the  effect  of  avoiding  the  work 
participation  rates  or  diverted  the 
Federal  share  of  child  support 
collections. 

Response:  As  we  previously 
discussed,  we  have  eliminated  the 
connection  between  a  State's  decisions 
regarding  its  separate  State  programs 
and  penalty  reductions  and  have 
removed  the  provisions  that  appeared  in 
§  272.6(i)(2)  of  the  NPRM. 

Section  262.7— How  Can  a  State  Appeal 
our  Decision  To  Take  a  Penalty?  (§  272. 7 
of  the  NPRM) 

Once  we  make  a  final  decision  to 
impose  a  full  or  partial  penalty,  we  will 
formally  notify  the  State  that  we  will 
reduce  the  State's  SFAG  payable  for  the 
quarter  or  the  fiscal  year  and  inform  the 
State  of  its  right  to  appeal  to  the 
Departmental  Appeals  Board  (the 
Board). 

Section  410,  which  covers  any 
adverse  actions  with  respect  to  the  State 
TANF  plan  or  the  imposition  of  a 
penalty  under  section  409,  provides  that 
the  Secretary  will  notify  the  Governor  of 
the  State  of  the  adverse  action  within 
five  days.  To  facilitate  the  appeal,  we 
will  also  send  a  copy  of  the  notice  to  the 
State  agency. 

Within  60  days  after  the  date  a  State 
receives  this  notice,  the  State  may  file 
an  appeal  of  the  action,  in  whole  or  in 
part,  with  the  Board.  We  indicated  in 
the  NPRM  that  the  statute  allowed  only 
60  days  for  the  Board  to  reach  a  decision 
after  the  appeal  is  filed.  A  number  of 
commenters  believed  that  the  60  days  in 
the  statute  indicated  a  minimum  time 
before  a  decision  could  be  issued,  not  a 
maximum  time.  The  NPRM 
interpretation  was  based  on  the 
conference  report  which  indicated  a 
Board  decision  was  required  "within  60 
days"  (H.R.  Rep.  No.  725, 104th  Cong., 
2d  sess.,  p.  302).  However,  in  light  of 
the  conunents,  we  have  re-examined  the 
language  of  the  statute  itself,  which 
states  that  a  decision  will  be  made  in 
"not  less  than  60  days"  after  the  appeal 
is  filed.  "Not  less  than"  is  usually 
interpreted  as  a  minimiun  requirement, 
as  the  commenters  indicated.  Therefore, 
we  have  revised  the  regulation  to  allow 
a  minimum  time  of  60  days  before  a 
decision  is  made.  Nevertheless,  we 
believe  that  penalties  procedures  should 
be  handled  as  expeditiously  as  possible. 
We  also  believe  that  this  is  possible  in 
the  TANF  penalty  situation  because  the 
opportuni^  for  reasonable  cause  and 
corrective  compliance  before  most 
TANF  penalties  shoidd  have  clarified 
the  issues  before  the  penalty  decision. 

We  are  requiring  that  the  State  submit 
its  brief  and  the  supporting 
dociunentation  for  its  case  when  it  files 


its  appeal.  To  further  facilitate  this 
process,  we  have  added  a  provision  to 
the  regulation  at  §  262.7(a)(1)  that  ACF's 
notice  must  include  sufficient  factual 
and  legal  information  on  the  basis  for 
imposition  of  the  penalty  to  allow  the 
State  to  respond  in  an  appeal.  In 
addition,  we  have  allowed  the  State  the 
opportxmity  to  respond  to  ACF's  reply 
brief  and  to  submit  any  additional 
dociunentation  it  considers  necessary.  A 
State  should  send  a  copy  of  any  appeal 
documents  to  the  Office  of  the  General 
Counsel,  Children,  Families  and  Aging 
Division,  Room  411^,  200 
Independence  Avenue,  S.W., 
Washington,  D.C.  20201. 

In  the  final  rule,  we  have  slighUy 
increased  the  time  for  us  to  submit  our 
reply  brief  and  supporting 
documentation —  to  45  days  after  our 
receipt  of  the  State's  submission.  This 
45  days,  plus  the  21  days  allowed  for 
the  State's  reply  brief,  will  ensure  that 
the  DAB  makes  no  determination  prior 
to  60  days  after  a  State  has  filed  its 
appeal.  Further,  briefing  and  argument 
will  be  at  the  discretion  of  the  Board, 
but  could,  include  an  evidentiary 
hearing.  A  State's  appeal  to  the  Board 
will  also  be  subject  to  the  following 
regulations  at  part  16  of  title  45:  §§  16.2, 
16.9, 16.10,  and  16.13-16.22,  to  the 
extent  they  are  consistent  with  this 
section. 

Section  410(b)(2)  provides  that  the 
Board  will  consider  an  appeal  on  the 
basis  of  the  documentation  the  State 
submits,  along  with  any  additional 
information  required  by  the  Board  to 
support  a  final  decision.  In  deciding 
whether  to  uphold  an  adverse  action  or 
any  portion  of  such  action,  the  Board 
will  conduct  a  thorough  review  of  the 
issues. 

Finally,  a  State  may  obtain  judicial 
review  of  a  final  decision  by  the  Board 
by  filing  an  action  within  90  days  after 
the  date  of  the  final  decision.  States  may 
file  either  with  the  district  court  of  the 
United  States  in  the  judicial  district 
where  the  State  agency  is  located  or  in 
the  United  States  District  Court  for  the 
District  of  Columbia.  The  district  courts 
will  review  the  final  decision  of  the 
Board  on  the  record  established  in  the 
administrative  proceeding,  to  determine 
if  it  is  arbitrary,  capricious,  an  abuse  of 
discretion  or  otherwise  not  in 
accordance  with  law,  or  unsupported  by 
substantial  evidence.  The  court's  re^ew 
will  be  on  the  basis  of  the  documents 
and  supporting  data  submitted  to  the 
Board. 

We  discuss  below  the  comments  on 
this  section  and  our  responses. 

Comment:  A  number  of  commenters 
believed  the  time  period  for  the  appeal 
process  was  too  constrained  to  allow 
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adequate  consideration  of  the  issues. 
These  commenters  noted  that  the  statute 
could  be  interpreted  to  require  a 
minimiun  of  60  days  before  a 
detennination  could  be  made,  rather 
than  the  maximum  the  NPRM  proposed. 

Response:  For  the  reasons  previously 
discussed,  we  agree  with  the 
commenters  and  have  revised  the 
regulation  accordingly. 

Comment:  One  State  indicated  that 
the  notice  should  include  details  on  the 
reasons  for  the  penalty. 

Response:  We  agree  with  the 
commenter  that  the  notice  should 
contain  sufficient  detail  on  the  factual 
and  legal  basis  for  the  penalty  to  allow 
the  State  to  respond  and  have  revised 
the  regulation.  However,  we  believe  the 
agency  should  have  the  opportunity  to 
raise  new  issues  in  response  to  the 
State's  brief  and  therefore  have  not 
specified  that  reasons  not  raised  in  the 
notice  are  waived.  Since  the  State  now 
has  an  opportimity  to  respond  to  the 
ACF  brief  and  to  submit  additional 
docimientation,  we  do  not  believe  this 
policy  will  disadvantage  the  State. 

Comment:  One  State  noted  that  the 
practice  of  notifying  the  Governor 
differed  from  past  practice  of  notifying 
the  agency  and  suggested  that  we  also 
notify  the  TANF  agency. 

Response:  Although  the  statute 
requires  notice  to  the  Governor,  we 
agree  with  the  commenter  that  it  would 
facilitate  the  process  if  we  also  give  the 
TANF  agency  a  copy  of  the  notice  and 
have  amended  the  regulation 
accordingly. 

Comment:  A  niunber  of  commenters 
suggested  the  State  should  be  able  to 
submit  a  reply  brief  as  a  matter  of  right. 
They  also  suggested  the  Board's 
authority  to  develop  the  record  be 
clarified. 

Response:  The  NPRM  limited  the 
State's  right  to  submit  a  reply  brief  as  a 
matter  of  right  because  of  die  limited 
time  availability  under  the  proposed  60- 
day  maximum.  Since  we  have 
eliminated  this  60-day  time  issue  in  the 
final  regiilation,  we  agree  with  the 
conmienters  that  the  State  should  be 
able  to  submit  an  appeal  as  a  matter  of 
right  and  have  amended  the  regulation. 

We  have  also  clarified  that  the  Board's 
discretion  to  develop  the  record 
included  the  discretion  to  hold  an 
evidentiary  hearing.  We  would  note  that 
§§  16.9  and  16.10  of  this  title,  which  are 
made  applicable  by  §  262.7(e),  contain 
additional  detail  on  the  Board's 
discretion  to  develop  the  record. 

Comment:  One  State  expressed 
concerns  about  using  the  Departmental 
Appeal  Board  as  the  forum  for  hearing 
appeals. 


Response:  The  statute  specifies  the 
Departmental  Appeals  Board  as  the 
entity  to  hear  appeals. 

Comment:  One  commenter  believed 
that  we  shoidd  include  all  sections  of  45 
C.F.R.  part  16  as  part  of  the  appeal 
process.  This  commenter  also  believed 
that  we  shoxdd  not  treat  failvue  to  file  a 
copy  of  an  appeal  with  the  Office  of  the 
General  Counsel  as  a  jurisdictional 
defect. 

Response:  We  selected  the  provisions 
of  part  16  that  fill  in  the  gaps  in  the 
TANF  statutory  fi^unework.  We  have  not 
added  additional  sections  because  we 
do  not  think  they  are  necessary. 

The  failure  to  file  the  appeal  with  the 
Office  of  the  General  Counsel  is  not  a 
jurisdictional  defect.  However,  we 
would  toll  the  time  period  for  filing  of 
ovu-  reply  brief  imtil  OGC  receives  the 
brief. 

Comment:  One  State  noted  that  the 
specific  provision  on  when  the  State's 
appeal  is  considered  filed,  at 
§  272.7(f)(1)  of  the  NPRM.  varied  from 
the  time  contained  in  45  C.F.R.  16.20, 
which  we  adopted  in  the  NPRM. 

Response:  As  part  of  the  changes  in 
the  timing  of  an  appeal  in  the  final  rule, 
we  have  deleted  this  NPRM  provision 
and  thus  eliminated  the  conflict. 
However,  we  have  also  added  a 
provision  to  §  262.7(e)  to  clarify  that  the 
named  provisions  of  part  16  are  adopted 
only  to  the  extent  that  they  are 
consistent  with  the  specific  provisions 
of  this  section. 

Vm.  Part  263 — Expenditures  of  State 
and  Federal  TANF  Funds  (Part  273  of 
the  NPRM) 

Section  263.0 — What  Definitions  Apply 
to  This  Part?  (§273.0  of  the  NPRM) 

Administrative  Costs 
(a)  Background 

Under  the  TANF  statute,  States  may 
not  spend  more  than  15  percent  of 
either  their  Federal  TANF  funds  or  their 
State  MOE  dollars  on  administrative 
costs.  At  section  404(b),  the  statute 
excludes  expenditures  for  "information 
technology  and  computerization  needed 
for  tracking  or  monitoring"  from  the 
administrative  cost  cap  that  applies  to 
Federal  TANF  funds  (i.e..  the  Federal 
cap). 

The  proposed  rule  addressed  the 
subject  of  administrative  costs  in  five 
separate  places:  (1)  the  definition  of 
qualified  expenditures  at  §  270.30 
provided  that,  for  MOE  purposes, 
administrative  costs  were  subject  to  a 
15-percent  cap  (i.e.,  the  MOE  cap);  (2) 
§  273.0  provided  a  definition  of 
administrative  costs;  (3)  §  273.2(a)(5) 
discussed  the  15-percent  limit  on  the 


amoimt  of  MOE  expenditures  that  could 
be  spent  on  administrative  costs  and 
reflected  our  decision  to  exclude  the 
same  information  technology  and 
computerization  costs  from  the  MOE 
cap  as  the  Federal  cap;  (4)  the  preamble 
for  §  273.11  explained  that  we  woiUd 
consider  expenditures  of  more  than  15 
percent  of  a  State's  Federal  TANF  funds 
on  administrative  funds  to  be  a  misuse 
of  Federal  TANF  funds;  and  (5)  the 
preamble  and  reg\ilation  at  §  273.13 
provided  that,  in  determining  the 
Federal  cap,  we  woiild  use  the 
definition  of  administrative  costs  at 
§  273.0(b)  and  not  count  information 
technology  and  computerization  for 
tracking  and  monitoring  as 
administrative  costs.  The  preamble  for 
§  273.13  also  explained  that  we  would 
look  to  see  whether  a  State's  cimiulative 
expenditures  on  administrative  costs 
from  its  grant  for  any  fiscal  year 
exceeded  15  percent  of  the  grant  amount 
and  that  we  woxUd  consider 
expenditures  above  the  limit  to  be  a 
misuse  of  funds. 

The  proposed  definition  at  §  273.0(b) 
provided  that:  "Administrative  costs 
means  costs  necessary  for  the  proper 
administration  of  the  TANF  program  or 
separate  State  programs.  It  includes  the 
costs  for  general  administration  and 
coordination  of  these  programs, 
including  indirect  (or  overhead)  costs." 
It  also  provided  examples  of  eleven 
types  of  activities  that  would  be 
classified  as  "administrative  costs." 
such  as  salaries  and  benefits  not 
associated  with  providing  program 
services,  plan  and  budget  preparation, 
procurement,  accounting,  and  payroll. 

In  the  preamble,  we  stated  our  belief 
that  the  proposed  definition  would  not 
create  a  significant  new  administrative 
burden  on  States.  We  hoped  that  it  was 
flexible  enough  to  facilitate  effective 
case  management,  accommodate 
evolving  TANF  program  designs,  and 
support  innovation  and  diversity  among 
State  TANF  programs.  We  also  said  that 
it  had  the  significant  advantage  of  being 
closely  related  to  the  definition  in  effect 
imder  the  Job  Training  Partnership  Act 
(JTPA).  Thus,  it  should  facilitate  the 
coordination  of  Welfare-to-Work  and 
TANF  activities  and  support  the 
transition  of  hard-to-employ  TANF 
recipients  into  the  work  force. 

More  importantiy  to  commenters,  the 
preamble  sdso  indicated  that  we  would 
consider  eligibility  determinations  to  be 
administrative  costs,  but  allow  case 
management  to  be  treated  as  a  program 
cost.  It  abo  required  that  portions  of  a 
worker's  time  be  allocated  based  on  this 
distinction.  Specifically,  the  NPRM 
preamble  said: 
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You  will  note  that  the  definition  we  have 
proposed  does  not  directly  address  case 
management  or  eligibility  determination.  We 
understand  that,  in  many  instances,  the  same 
individuals  may  be  performing  both 
activities.  In  such  cases,  to  the  extent  that  a 
worker's  activities  are  essentially 
administrative  in  nature  (e.g.,  traditional 
eligibility  determinations  or  verifications), 
the  portion  of  the  worker's  time  spent  on 
such  activities  will  be  treated  as 
administrative  costs,  along  with  any 
associated  indirect  (or  overhead)  costs. 
However,  to  the  extent  that  a  worker's  time 
is  essentially  spent  on  case-management 
functions  or  delivering  services  to  clients, 
that  portion  of  the  worker's  time  can  be 
charged  as  program  costs,  along  with 
associated  indirect  (or  overhead)  costs. 

In  the  preamble,  we  also  indicated 
that  we  expected  administrative  costs 
incurred  by  subgrantees,  contractors, 
community  service  providers,  and  third 
parties  to  be  part  of  the  administrative 
cost  cap  and  that  we  would  determine 
such  costs  in  the  same  way  as  agency 
costs.  SpedficaUy,  we  said: 

We  have  not  included  specific  language  in 
the  proposed  rule  about  treatment  ef  costs 
incurred  by  subgrantees,  contractors, 
community  service  providers,  and  other  third 
parties.  Neither  the  statute  nor  the  proposed 
regulations  make  any  provision  for  special 
treatment  of  such  costs.  Thus,  the 
expectation  is  that  administrative  costs 
incurred  by  these  entities  would  be  part  of 
the  total  administrative  cost  cap.  In  other 
words,  it  is  irrelevant  whether  costs  are 
incurred  by  the  TANF  agency  directly  or  by 
other  parties. 

We  realize  this  policy  may  create 
additional  administrative  burdens  for  the 
TANF  agency  and  do  not  want  to 
unnecessarily  divert  resources  to 
administrative  activities.  At  the  same  time, 
we  do  not  want  to  distort  agency  incentives 
to  contract  for  administrative  or  program 
services.  In  seeking  possible  solutions  for  this 
problem,  we  looked  at  the  ]TPA  approach 
(which  allows  expenditures  on  services  that 
are  available  "off-the-shelf  to  be  treated 
entirely  as  program  costs),  but  did  not  think 
that  it  provided  an  adequate  solution.  We 
thought  that  too  few  of  the  service  contracts 
under  TANF  would  qualify  for  simplified 
treatment  on  that  basis. 

We  welcomed  comments  on  how  to 
deal  with  this  latter  dilemma,  as  well  as 
comments  on  our  overall  approach.  We 
had  discussed  this  issue  thoroughly 
during  oiu  pre-NPRM  consultations,  but 
thought  this  was  a  policy  area  where  no 
single,  clear  solution  existed. 

(b)  Overview  of  Comments 

About  one-third  of  all  respondents  to 
the  NPRM  submitted  comments  on  our 
administrative  cost  provisions.  A 
substantial  majority  of  these  comments 
came  from  representatives  of  State  or 
local  governments,  but  we  also  received 
comments  from  unions,  community 


organizations,  advocacy  groups, 
national  associations,  business  groups, 
and  Congress.  We  received  comments 
from  a  significant  ma)ority  of  the  States. 
Commenters  generally  opposed  both 
the  breadth  of  the  proposed 
"administrative  cost"  definition  and  the 
scope  of  its  application.  To  some  extent, 
unions,  community  organizations,  legal 
aid  and  advocacy  groups  were  an 
exception  to  this  general  rule. 
Comments  from  these  groups  tended  to 
be  more  supportive  of  the  proposed 
rule.  However,  they  expressed  concern 
about  the  impact  of  these  policies  on  the 
amount  of  resources  that  would  be 
available  for  direct  benefits  to  needy 
families  and  the  potential  impacts  of  the 
proposed  rules  on  a  State's  decisions 
about  program  administration,  staffing, 
and  contracting.  One  argued  for  more 
specific  exclusions  from  the  definition 
(including  costs  associated  with  the 
delivery  of  program  services  and 
overhead)  out  of  concern  about  the 
efiiect  of  a  tight  cap  on  case  manager 

pay. 

To  deal  with  the  number  and 
complexity  of  responses  on  this  issue, 
we  have  decided  to  cluster  the 
comments  into  the  following  five 
general  categories:  (1)  the  actual 
definition  (including  issues  about  the 
appropriateness  of  a  Federal  definition, 
adopting  definitions  from  other 
programs,  the  treatment  of  eligibility 
determination  and  case  management 
costs,  and  the  treatment  of  automated 
data  processing  costs);  (2)  the  treatment 
of  costs  incurred  on  contracted  services; 
(3)  general  questions  about  the 
calculation  of  the  two  caps;  (4)  specific 
issues  related  to  how  we  determine 
whether  a  State  has  exceeded  the  MOE 
cap  on  expenditures  of  State  MOE 
funds;  and  (5)  specific  issues  related  to 
how  we  determine  whether  a  State  has 
exceeded  the  Federal  cap  (including 
whether  the  appropriate  base  for 
computing  the  Federal  cap  is  the  pre- 
transfer  or  post-transfer  grant  amoimt). 

As  you  will  notice  from  the 
discussion  that  follows,  regardless  of 
where  they  appear  in  the  rule,  the 
administrative  cost  issues  are  closely 
connected  to  each  other.  For  example,  if 
we  have  a  prescriptive  definition  of 
administrative  cost,  this  policy  would 
exacerbate  concerns  about  the  negative 
effects  of  requirements  for 
subcontractors  to  track  such  costs  in  the 
same  way  as  TANF  agencies. 

Although  few  commenters  directly 
addressed  the  combined  effects  of  the 
proposed  policies,  we  considered  the 
combined  effect  of  all  these  provisions 
in  drafting  otu  responses. 

The  subject  area  that  received  the 
most  attention  from  commenters  was 


the  proposed  definition.  Commenters 
disagreed  about  whether  there  should  be 
a  Federal  definition,  suggested 
alternative  definitions  that  we  could 
adopt,  argued  for  exclusion  of  case 
management  and  eligibility 
determination  costs,  raised  some  issues 
about  the  treatment  of  automated  data 
processing  costs,  and  posed  a  few 
miscellaneous  questions. 

(c)  Federal  Oefinitioa 

Comment:  A  relatively  small  numbn 
of  commenters  spoke  direcdy  to  the 
question  of  whether  there  should  be  a 
Federal  definition  of  administrative 
costs.  The  commenters'  views  were 
mixed,  although  more  argued  against  a 
Federal  definition  than  for  one. 

Among  the  arguments  put  forth  in 
support  of  a  definition  were:  the  value 
of  having  comparable  approaches 
among  TANF  jiuisdictions;  the 
importance  of  protecting  benefits  for 
needy  families  especially  in  light  of  the 
elimination  of  constraints  that  had 
existed  under  the  former  AFDC 
program;  and  the  importance  of  having 
a  meaningful  and  real  Federal  limitation 
on  administrative  costs. 

Those  opposed  to  a  Federal  definition 
argued  that:  (1)  it  should  be  the  State's 
prerogative  to  define  administrative 
costs;  (2)  we  had  no  authority  to  define 
"administrative  costs";  or  (3)  we  could 
defer  to  State  definitions  and  choose  to 
regulate  at  some  subsequent  date  if  we 
found  that  States  were  not  adhering  to 
the  statutory  limits. 

Response:  While  we  do  believe  in 
granting  States  broad  flexibility  to 
design  their  programs  and  have  left  key 
definitions  up  to  the  discretion  of  the 
Stated,  we  also  believe  that  there  is  a 
need  for  Federal  guidance  on  the 
definition  of  "administrative  costs."  The 
approach  in  this  rule  is  a  compromise 
between  a  Federal  and  State  definition. 
It  sets  a  Federal  framework  that 
specifies  some  items  that  must  be 
considered  "administrative  costs,"  but 
does  not  attempt  to  fully  define  the 
term. 

We  believe  this  fiamework  is 
important.  First,  as  the  comments  we 
received  demonstrate,  there  is  no 
common  view  of  the  meaning  of  this 
term.  If  we  left  this  matter  entirely  to 
State  discretion,  we  could  expect  a 
diversity  of  approaches,  and  States 
might  be  subject  to  widely  different 
penalty  standards.  Also,  the  fear  of  a 
penalty  might  lead  some  States  to  define 
the  term  so  narrowly  as  to  substantially 
undermine  the  intent  of  the 
administrative  cost  cap  provisions. 

We  disagree  with  the  comment  that 
we  lack  the  authority  to  define 
"administrative  costs."  We  have 
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responsibility  for  four  penalty 
provisions — ^two  on  use  of  Federal  funds 
and  two  on  MOE  requirements — where 
the  level  of  State  expenditures  on 
administrative  costs  is  a  key  issue.  On 
many  occasions,  we  have  heard 
statements  about  the  importance  of 
having  clear  Federal  standards  for  any 
penalty  decisions  that  we  make.  In  that 
context,  we  have  both  the  authority  and 
the  responsibility  to  provide  standards 
in  this  area. 

As  we  indicated  in  the  preamble  to 
the  proposed  rule,  we  considered  not 
proposing  a  Federal  definition.  While 
that  option  had  some  appeal,  we  were 
not  disposed  to  deferring  totally  to  State 
definitions.  The  philosophy  underlying 
the  administrative  cost  caps  is  very 
important;  in  order  to  protect  needy 
fomilies  and  children,  it  is  critical  that 
the  substantial  majcHity  of  Federal 
TANF  funds  and  State  MOE  funds  go 
towards  helping  needy  families. 

We  also  indicated  tnat  we  thought 
that,  by  providing  a  general  framework 
to  States,  we  could  avoid  numerous 
disputes  with  individual  States  about 
whether  their  definitions  represented  a 
"reasonable  intwpretaticHi  of  the 
statute." 

(d)  Applying  Other  Fedwal  Definitions 

Comment:  A  substantial  nxmiber  of 
commenters  suggested  that  the  TANF 
program  ad(^t  the  definition  proposed 
for  the  Child  Care  and  E)evelopment 
Fund.  A  much  smaller  nimiber 
suggested  that  we  adopt  the  definition 
in  effect  under  the  Job  Training  and 
Partnership  Act  (JTTA)  program. 
Commenters  argued  that  adoption  of 
these  other  definitions  woidd  improve 
program  consistency  and  simplify  * 
program  operations  at  the  local  level. 
They  also  endorsed  CCDF's  exclusion  of 
"eligibility  determination"  as  an 
administrative  cost.  One  argued  that  the 
different  definition  could  put  local 
agencies  in  the  imtenable  position  of  not 
being  able  to  hire  staff. 

Response:  In  terms  of  program 
coordination,  we  do  not  believe  that 
there  is  a  strong  advantage  to  selecting 
the  CCDF  definition  over  JTPA's.  Where 
TANF  programs  work  extensively  with 
local  providers  of  employment  and 
training  services,  compatibility  with 
JTPA  may  be  more  important;  where 
TANF  and  child  care  programs  are 
administered  by  a  single  agency  or  use 
a  common  set  of  service  providers, 
compatibility  with  child  care  providers 
may  be  more  important. 

In  the  NPRM,  we  noted  that  our 
proposed  definition  was  closely  related 
to  the  JTPA  definition  and  thus  should 
facilitate  the  coordination  of  WtW  and 
TANF  activities  and  support  the 


transition  of  hard-to-employ  TANF 
recipients  into  the  workforce.  As 
caseloads  decline  and  the  proportion  of 
hard-to-serve  clients  rises,  coordination 
between  these  two  programs  may 
become  even  more  critical. 

While  adopting  the  CCDF  definition 
might  facilitate  TANF  and  CCDF 
coordination,  we  do  not  believe  that  this 
coordination  depends  upon  a  uniform 
definition.  Also,  given  the  differences  in 
the  caps  of  the  two  programs  (15  percent 
versus  5  percent)  and  the  different 
legislative  histories,  there  is  littie  reason 
to  believe  that  Congress  intended  a 
uniform  definition. 

(e)  Treatment  of  Eligibility 
Detenninatims 

Comment:  Many  of  those  commenting 
on  this  issue  objected  to  our  {m^posed 
inclusion  of  eligilnlity  determination 
within  the  administrative  costs 
definiticHi.  Some  argued  that  eligibility 
determination  was  not  an  administrative 
activity  and  was  not  easily  or  logically 
separable  from  case  management.  Still 
others  commented  on  the  burden 
associated  vdth  ova  proposal,  the 
general  need  for  State  flexibility  in  this 
area,  and  the  potential  n^ative  effects 
on  a  State's  ability  to  fund  critical  staff 
who  work  directly  with  clients. 

One  State  agency  indicated  that  the 
distinction  in  our  proposal  was  not 
burdensome  and  would  require  only  a 
slight  change  in  its  Random  Moment 
Study. 

Many  commenters  took  strong 
exception  to  our  characterization  of  any 
portion  of  the  eligibility  determination 
process  as  administrative.  Among  other 
things,  they  were  concerned  that:  (1)  it 
was  inconsistent  with  existing  State 
practice;  (2)  the  nature  of  work  with 
families  is  imdergoing  significant 
change,  and  application  of  the 
traditional  AFDC  approach  is  no  longer 
appropriate;  (3)  because  eligibility 
determination  is  part  of  the  case 
management  function,  it  should  be 
categorized  as  a  program  or  service 
function  than  administration;  (4)  the 
administrative  responsibilities  of  staff 
performing  functions  such  as  screening 
and  assessment  are  integral  to  providing 
services;  (5)  front-line  eligibility 
determination  is  arguably  a  direct 
service,  imder  the  first  statutory  goal  of 
the  TANF  program;  and  (6)  as  workers 
assume  new  roles,  differentiating 
between  eligibility  and  service  delivery 
is  becoming  increasingly  difficult  and 
less  useful. 

A  couple  of  commenters  indicated 
that  our  regulations  needed  to  draw  a 
clearer  line  between  administrative  and 
program  costs.  One  commenter 
provided  several  specific  examples  of 


situations  where  the  line  between 
administrative  and  program  costs  that 
we  drew  in  the  proposed  rule  was 
unclear,  such  as  in  diversion  and 
sanction  activities  and  in  determining 
hardship  exceptions  and  compliance 
with  behavioral  requirements. 

A  significant  number  of  commenters 
spoke  to  the  burden  of  the  proposed 
requirement  on  TANF  agencies.  They 
argued  that  State  and  local  systems  are 
not  geared  towards  allocating  expenses 
this  way.  They  do  not  want  to  divert 
resources  to  this  activity. 

Conunenters  also  made  a  general  plea 
for  flexibility,  sa3dng  tiiat  States  need 
flexibility  in  order  "for  the  role  of  front 
line  staff  to  continue  to  evolve  to  best 
meet  the  goals  of  welfere  reform"  and  to 
enable  States  to  build  partnerships  with 
local  sovice  providers. 

Finally,  several  conunenters  noted 
that  we  presented  this  policy  cmly  in  the 
preamble,  not  in  the  regulation  itself. 

Response:  While  we  do  not  want  our 
rules  to  distfwt  State  choices  about  how 
to  deliver  services  or  to  divert  State 
resource^  to  cost  accounting  activities 
unneces^rily,  we  have  a  responsibility 
to  uphold  the  intent  qf  the  statntmy 
adntinistrative  cost  cap  provisions  by 
ensiuing  that  States  are  not  spending 
large  amounts  of  money  on  eligibility 
determinations  rather  than  program 
benefits  or  services. 

Also,  we  do  not  agree  that  States  must 
incur  a  significant  administrative 
burden  in  order  to  identify  the  costs 
associated  with  eligibility  determination 
activities.  We  recognize  ihat  the  nature 
of  staff  responsibilities  is  changing  and 
the  line  between  case  management  and 
eligibility  determination  is  blurring. 
Thus,  it  may  be  more  difficult  to 
develop  rules  for  allocating  the  time  of 
workers  between  administrative  and 
program  activities.  However,  once  a 
State  develops  its  allocation  rules,  the 
process  of  allocating  staff  time  is 
straightforward  and  no  more  difficult 
than  the  current  cost  allocation  process. 

We  also  recognize  that  the  TAnF 
program  offers  the  possibility  for  States 
to  administer  programs  in  new  ways. 
We  understand  that  States  are  moving 
towards  blended  functions,  and  we 
support  such  efforts.  These  final  rules 
do  not  in  any  sense  require  States  to 
have  separate  administrative  and 
program  staff.  They  merely  require  that 
States  provide  a  reasonable  method  for 
determining  and  allocating 
administrative  and  program  costs. 

Welfare  agencies  nave  a  long  history 
of  identifying  the  costs  of  eligibility 
determinations  and  allocating  these 
costs  as  administrative  activities.  A 
variety  of  other  significant,  related 
programs — such  as  Medicaid,  the  Child 
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Health  Insurance  Program  (CHIP),  and 
Food  Stamps — continue  to  follow  this 
practice.  Thus,  this  kind  of  cost 
allocation  has  been  standard  operating 
procediire  in  a  number  of  programs  and 
has  been  accepted  as  a  normal  part  of 
doing  business. 

We  also  believe  that  a  clear  policy  on 
eligibility  determinations  might  produce 
more  consistent  penalty  determinations 
and  reduce  audit  disputes,  appeals,  and 
litigation  regarding  application  of  the 
misuse  of  funds  and  MOE  penalties. 

Based  on  these  considerations,  we 
have  decided  to  add  eligibility 
determinations  to  the  list  of 
administrative  activities  at  §  263.0(b)(2). 
More  specifically,  this  rule  reflects  the 
basic  definition  that  was  in  the 
proposed  regulation  at  §  273.0(b)  (with 
the  same  basic  examples  of 
administrative  cost  activities),  but  adds 
the  NPRM  preamble  pohcy  that  required 
eligibility  determination  to  be  treated  as 
an  administrative  cost.  We  recognize 
that  this  is  a  significant  policy  decision 
that  merits  inclusion  directly  in  the 
regulatory  text;  we  agree  with 
commenters  that  it  should  not  be 
relegated  to  the  preamble. 

Under  the  final  rule,  States  may 
develop  their  own  defijiitions  of 
administrative  costs  and  cost  allocation 
plans,  consistent  with  this  regulatory 
framework. 

Also,  as  we  discuss  later,  we  provide 
States  some  flexibility  in  the  methods 
they  use  to  determine  the  administrative 
costs  associated  with  contracts. 
However,  we  want  to  reiterate  a  point 
we  made  in  the  preamble  for  §  273.13  of 
the  proposed  rule:  States  must  properly 
allocate  costs.  They  must  attribute 
administrative,  program,  and  systems 
costs  to  benefiting  programs  and 
appropriate  cost  categories,  in 
accordance  with  an  approved  cost 
allocation  plan  and  the  cost  principles 
in  part  92. 

(f)  Other  Miscellaneous  Suggestions  for 
Inclusions  and  Exclusions 

Comment:  A  couple  of  conunenters 
suggested  that  our  definition  make  a 
distinction  between  general  overhead  or 
indirect  costs  (which  would  be 
considered  administrative  costs)  and 
overhead  and  indirect  costs  related  to 
the  provision  of  program  services 
(which  would  be  excluded).  A  couple  of 
commenters  made  the  broader 
suggestion  that  our  definition  should 
indicate  that  administrative  costs  do  not 
include  items  such  as  diversion 
activities,  assessments,  development  of 
employability  plems,  work  activities, 
post-emplo3mient  services  and  supports, 
and  case  management. 


Response:  The  comments  identified 
an  area  where  the  language  in  the 
proposed  rule  was  unclear.  To  address 
this  problem,  we  have  revised  the 
regulatory  text.  The  revised  language  at 
§  263.0(b)(1)  excludes  costs  of  providing 
services  and  the  associated  direct 
administrative  costs  from  the  definition 
of  administrative  costs.  The  revised 
language  at  §  263.0(b)(2)  clearly  treats 
indirect  (or  overhead)  costs  as 
administrative  costs.  We  included  these 
costs  as  administrative  costs  in  the  final 
rule  because  we  believe  this  approach  is 
most  consistent  with  the  intent  of  the 
administrative  cost  caps  and  is  the 
simplest  and  most  straightforward 
approach  for  States  to  implement. 

Comment:  One  commenter  suggested 
that  we  specify  that  diversion 
assessments  are  program  costs  and  not 
administrative  costs. 

Response:  We  believe  the  changes  that 
we  have  made  to  §  263.0(b),  and  just 
discussed,  adequately  address  this 
concern.  The  rule  at  §  263.0(b)  now 
indicates  that  diversion  and  assessment 
activities  are  both  program  service  costs 
and  not  considered  administrative  costs. 
(Note:  Here,  we  would  make  a 
distinction  between  assessment 
activities  designed  to  identify  needs  and 
develop  appropriate  service  strategies 
versus  assessing  income,  resources,  and 
documentation  for  eligibility 
determination  purposes;  the  latter  are 
administrative  costs.) 

Conmient:  One  commenter  said  we 
should  specifically  define  case 
management. 

Response:  We  do  not  believe  there  is 
a  need  for  a  Federal  definition  of  this 
term. 

Comment:  One  commenter  asked  that 
we  clarify  that  "public  relations" 
activities  would  not  include  State 
expenditures  on  providing  information 
to  clients. 

Response:  While  we  believe  that  the 
common  meaning  of  "public  relations" 
would  not  include  providing  client 
information,  at  the  new  §  263.0(b)(1),  we 
have  added  "providing  program 
information  to  clients"  as  one  example 
of  providing  program  service.  Thus,  this 
activity  would  not  be  classified  as  an 
administrative  cost  imder  our  rules. 

Comment:  One  comjnenter  asked  that 
we  clarify  that  domestic  violence  and 
substance  abuse  services  are  not 
considered  administrative  costs. 

Response:  We  believe  the  new 
language  at  §  263.0(b)(1)  adequately 
addresses  this  concern.  It  more  directly 
states  that  costs  of  providing  services 
are  outside  the  definition  of 
administrative  costs,  and  it  explicitly 
provides  that  screening  and  assessments 
are  examples  of  program  services. 


(g)  Computer-Related  Costs 

Comment:  Several  commenters  had 
concerns  that  the  definition  of  the 
exclusion  for  computer-related  costs 
was  not  sufficiently  clear  in  the  NPRM. 
Their  reasons  were  mixed.  A  couple  of 
commenters  wanted  to  make  sure  that 
States  did  not  have  "unfettered 
discretion"  in  this  area;  they  saw  this 
provision  as  a  major  loophole  and  did 
not  want  to  see  money  diverted  ftom 
meeting  the  needs  of  poor  families. 
Other  commenters  felt  that  the 
regulations  did  not  adequately  address 
the  information  technology  exclusion. 

Response:  We  received  a  variety  of 
comments  on  the  exclusions  of  . 
information  technology  and 
computerization  costs  from  the  15- 
percent  caps.  Based  on  these  comments, 
we  have  made  some  clarifying  changes 
to  the  regulatory  language  (which 
appear  in  §§  263.2(a)(5)  and  263.13)  and 
are  providing  some  guidance  in  the 
preamble.  However,  we  do  not  believe 
it  is  necessary  or  appropriate  to  develop 
detailed  Federal  regulations  on  this 
issue.  While  the  new  regulatory 
language  makes  the  regulation  more 
consistent  with  the  statutory  language 
and  makes  the  language  for  the  Federal 
and  MOE  caps  more  consistent,  it  also 
reflects  om'  willingness  to  defer  to  State 
policies,  as  long  as  those  policies  reflect 
a  reasonable  interpretation  of  the 
statutory  language. 

We  believe  that  the  revised  regulatory 
language  represents  the  best  reading  of 
the  statutory  language  at  section  404(b). 
The  statute  provides  for  exclusion  of 
certain  systems  costs  in  determining 
whether  a  State  has  exceeded  the 
Federal  cap  on  administrative 
expenditures.  It  does  not  exclude  such 
systems  costs  from  the  definition  of 
administrative  costs.  Thus,  in  this  rule, 
you  will  note  that  the  systems  exclusion 
is  not  part  of  the  definition  of 
administrative  costs  at  §  263.0(b). 
Rather,  it  appears  in  the  sections  where 
we  explain  how  we  determine  if  a  State 
has  excess  expenditures  on 
administrative  costs. 

Comment:  We  received  several 
comments  asking  us  to  clarify  that 
personnel  costs  necessary  to  comply 
with  reporting  requirements  and  for 
tracking  and  monitoring  computer 
systems  are  covered  by  the  exclusion. 
Likewise,  we  received  a  few  comments 
asking  us  to  clarify  that  the  following 
items  would  be  excluded:  (1)  data 
collection  and  reporting  activities  (such 
as  hardware,  personnel  and  supply  costs 
they  incur  in  meeting  the  TANF 
disaggregated  data  reporting 
requirements);  (2)  activities  such  as 
rental  and  purchase  of  computer 
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equipment  and  systems  procurement; 
and  (3)  preparation  of  reports  required 
under  the  Act. 

Response:  Under  the  final  rules,  we 
exclude  from  the  15-percent  cap  all 
costs  associated  with  the  portions  of 
information  technology  and  computer 
systems  that  are  used  for  tracking  or 
monitoring  required  by  or  under  part  IV- 
A  of  the  Act.  The  excludable  costs  are 
the  full  range  of  costs  directly  associated 
with  the  development,  maintenance, 
and  support  of  the  relevant  systems  or 
the  relevant  portions  of  larger  systems. 
Nonsystems  costs  related  to  monitoring 
and  tracking  (e.g.,  for  the  salaries  and 
benefits  of  data  entry  clerks,  evaluation 
staffs,  statisticians,  and  report  writers) 
are  not  covered  by  this  exclusion. 

Based  on  the  comments,  we  have 
made  some  modest  changes  to  the 
definition  of  administrative  cost  at 
§  263.0(b)  and  the  descriptions  of  the 
administrative  cost  caps  at  §§  263.2(a)(5) 
and  263.13.  Under  the  language  in  the 
proposed  rule,  we  had  not  generally 
recognized  that  some  activities  that 
woiild  otherwise  be  "administrative"  in 
nature  could  be  part  of  the  systems 
exclusion.  The  one  exception  we 
mentioned  was  "management 
information  systems,"  proposed  at 
§273.0(b)(10). 

To  provide  the  clarification 
commenters  requested,  we  have  revised 
the  language  at  §§  263.2(a)(5)  and  263.13 
to  specify  that  the  systems  exclusion 
covers  items  that  "would  fall  within  the 
definition  of  administrative  costs  at 
§  263.0(b)."  In  other  words,  items  that 
would  normally  be  administrative  costs, 
but  are  systems-related  and  needed  for 
monitoring  or  tracking  purposes  under 
TANF,  fall  under  the  systems  exclusion. 
Thus,  we  would  not  consider  them  in 
determining  whether  a  State  has 
exceeded  either  of  the  15-percent  caps. 

We  also  added  language  at 
§§  263.2(a)(5)  and  263.13  to  specify  that 
the  systems  exclusion  covers  the 
salaries  and  benefits  costs  of  personnel 
who  develop,  maintain,  support,  or 
operate  information  technology  or 
computer  systems  used  for  tracking  and 
monitoring.  Under  the  revised  language, 
it  is  clearer  that  States  may  exclude 
personnel  and  other  costs  associated 
with  the  automation  activities  needed 
for  TANF  monitoring  and  tracking 
purposes.  For  example,  they  may 
exclude  expenditures  related  to 
computerization  of  both  the  fiscal  and 
program  data  collection  and  reporting 
requirements  in  part  265  and  computer 
charges  related  to  generating  required 
data  and  reports.  However,  they  do  not 
exclude  nonsystems  costs  related  to 
monitoring  and  tracking  (such  as 


personnel  costs  for  data  entry  clerks, 
statisticians,  and  report  writers). 

Also,  we  made  a  minor  change  to  the 
last  example  in  our  list  of  examples  of 
administrative  costs.  The  revised 
language  refers  generically  to  "preparing 
reports  and  other  documents"  rather 
than  "reports  and  documents  related  to 
program  requirements."  We  revised  the 
language  to  avoid  confusion;  the  NPRM 
language  was  too  similar  to  the  statutory 
exclusion  at  section  404(b). 

Comment:  One  commenter  said  the 
regulation  should  address  the 
permissibility,  within  the  exclusion,  of 
electronic  benefit  transfer  (EBT), 
Fingerprint  Imaging  Projects,  or  other 
automated  fraud  prevention  activities. 

Response:  While  all  these  activities 
might  be  commendable,  the  statutory 
exclusion  is  only  for  expenditures 
"needed  for  tracking  or  monitoring 
required  by  or  under  this  part."  EBT 
would  not  fit  within  the  exclusion 
because  it  is  neither  a  tracking  nor  a 
monitoring  activity;  as  the  statute  at 
section  404(g)  indicates,  EBT  systems 
are  "for  providing  assistance." 

Fingerprint  imaging  and  other  anti- 
fraud  activities  might  fall  under  the 
systems  exclusion.  For  example, 
expenditures  to  develop  a  computerized 
fingerprint  imaging  system  to  identify 
fugitive  felons  or  individuals  who  have 
fraudulently  misrepresented  their 
residence  would  clearly  qualify  as 
monitoring  imdor  the  exclusion. 

Since  we  are  not  regulating  the 
definition  of  this  exclusion,  we  are  not 
attempting  to  draw  fine  lines  between 
what  systems  costs  should  be  included 
versus  excluded.  We  expect  States  to 
implement  policies  that  are  consistent 
with  a  reasonable  interpretation  of  the 
statute  and  these  regidations. 

(h)  Costs  Incurred  by  Contractors 

Comment:  Another  area  receiving  a 
significant  number  of  comments  was 
our  proposal  to  apply  the  definition  of 
administrative  costs  to  contractors  and 
other  agencies.  The  vast  majority  of 
commenters  opposed  this  proposal. 

One  State  inchrectly  argued  that  the 
policy  was  unnecessary,  pointing  to  the 
State's  own  cost  consciousness  and 
cognizance  of  the  need  to  limit 
administrative  expenditures  in 
contracts. 

A  few  commenters  noted  that  we  had 
included  this  policy  proposal  only  in 
the  preamble,  but  not  in  the  proposed 
regulatory  text.  At  least  one  asked  that 
we  add  the  preamble  language  to  the 
regulation. 

One  TANF  agency  requested  that  we 
provide  more  guidance  on  how  States 
should  segregate  the  administrative 


costs  associated  with  subcontracted 
services. 

We  organized  most  of  the  comments 
on  this  issue  into  four  broad  categories: 
(1)  suggestions  that  the  15-percent 
administrative  cost  cap  apply  solely  to 
costs  incurred  by  the  Ta5jF  agency;  (2) 
the  potential  effects  of  applying  the 
adininistrative  cost  cap  limitation  to 
contractor  agencies;  (3)  the  possible 
negation  of  existing  performance-based 
contracts;  and  (4)  frinctionality 
considerations. 

A  few  commenters  recommended  that 
the  administrative  cost  cap  apply  solely 
to  the  expenditures  of  the  TANF  agency 
or  that  we  should  treat  State  and  local 
agencies  alike,  but  not  contractors. 

A  much  larger  number  of  commenters 
expressed  general  concerns  about 
requiring  the  tracking  of  administrative 
costs  to  contractors.  They  objected  to: 
(1)  the  increased  administrative  burden 
on  the  TANF  agency  and  difficulties 
associated  with  tracking  administrative 
costs  of  contractors;  (2)  diversion  of 
resources  away  from  needy  families  to 
tracking;  and  (3)  inconsistencies 
between  our  policy  and  the  policies  of 
other  programs  (e.g.,  JOBS  and  JTPA). 
Commenters  also  claimed  that  our 
proposed  policy  would  increase  the 
adininistrative  costs  of  the  program, 
hamper  State  and  local  efforts  to 
improve  program  administration  and 
services,  discourage  collaborations  with 
community-based  organizations  and 
other  service  providers,  violate 
Congressional  intent  in  limiting  our 
regulatory  authority,  and  impede  State 
procurement  activities.  For  example, 
contractors  might  choose  not  to  compete 
because  they  would  be  reluctant  to 
provide  detailed  itemizations  of  their 
expenses,  and  States  might  refrain  fivm 
contracting  for  fear  that  unknown 
contractor  costs  might  cause  them  to 
exceed  the  cap  on  administrative 
expenditures.  Several  commenters 
expressed  concerns  that  our  proposed 
policy  would  discourage  the 
development  of  performance-based 
contracts  and  similar  funding 
arrangements. 

A  subset  of  commenters  said  we 
should  base  the  treatment  of 
subcontractor  costs  on  functionality 
considerations,  looking  at  the  function 
performed  by  the  contractor  or 
subcontractor,  not  whether  contractors 
inciir  administrative  costs.  A  few  argued 
that  direct  program  services  provided  by 
contractors  were  not  administrative  in 
nature.  Commenters  did  not  want  the 
treatment  of  contract  costs  to  be  based 
on  "an  extremely  difficult 
differentiation  between  administrative 
and  programmatic  costs." 
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Response:  We  have  decided  that 
States  should  be  able  to  detennine  the 
administrative  costs  associated  with 
contracts  and  subcontracts  based  on  the 
function  or  nature  of  the  contract.  For 
example,  if  a  State  contracts  for  case 
management  or  job  placement  services, 
which  meet  ovi  definition  of  program 
services,  the  cost  of  the  contracts  would 
be  treated  as  program  costs,  not  as 
administrative  costs.  Further,  as  we 
discuss  later,  the  entire  costs  of  a 
contract  for  payroll  services  would  be 
treated  as  an  administrative  cost  subject 
to  the  15-percent  cap.  If  the  State  had  a 
contract  that  included  a  mix  of 
administrative  and  programmatic 
activities,  it  would  need  to  develop  a 
method  for  attributing  an  appropriate 
share  of  the  contract  costs  to 
administrative  costs.  We  have  revised 
the  regulatory  language  to  reflect  that 
decision. 

The  approach  in  the  proposed  rule 
reflected  some  geniiine  concerns  about 
weakening  the  administrative  cost  caps 
and  distorting  State  decisions  about 
whether  to  contract.  Some  commenters 
expressed  similar  concerns.  However, 
after  reflecting  on  the  totality  of 
comments  received,  we  are  convinced 
that  the  costs  of  our  proposed  approach 
would  have  outweighed  the  benefits. 
The  approach  also  might  have 
significantly  xmdermined  one  of  oiu' 
regulatory  objectives,  i.e.,  to  give  States 
the  flexibility  they  need  to  serve  low- 
income  families.    * 

In  administering  and  operating  its 
TANF  Program,  each  State  shoidd  make 
a  determination  of  the  most  cost- 
effective  and  efficient  method  of 
performing  each  of  the  necessary 
administrative  and  programmatic 
functions.  It  may  use  in-house  staff  and 
resources,  engage  other  State  or  local 
government  agencies,  or  solicit  services 
from  outside  contractors.  Presumably, 
with  each  State's  procurement 
procedures  requiring  free  and  open 
competition,  and  oversight  by  auditors 
and  State  legislative  and  regulatory 
bodies,  the  result  of  any  solicitation  will 
be  a  high-quality  service  delivered  at  a 
reasonable  and  acceptable  cost. 

We  believe  that,  once  a  particular 
function  is  determined  to  be  either 
administrative  or  programmatic,  that 
characterization  does  not  vary  based  on 
the  natine  or  identity  of  the  service 
provider.  Therefore,  if  a  contract  is  for 
a  singular  administrative  or 
programmatic  service,  the  final  rules 
would  treat  the  entire  contract  price  as 
an  administrative  or  programmatic  cost, 
respectively.  A  State  would  not  need  to 
further  itemize  the  contract  costs  at 
consider  the  individual  cost 


components  used  to  support  the 
contract  price. 

For  example,  payroll  services  is  a 
traditional  administrative  function.  If  a 
State  opts  to  contract  out  the  payroll 
responsibilities  for  its  TANF  program,  a 
State  would  treat  the  entire  cost  of  that 
contract  as  an  administrative  cost 
within  the  15-percent  cap.  It  woidd  be 
unnecessary  to  further  define  the 
contractor's  own  administrative  costs. 

On  the  other  hand,  if  the  State 
contracted  with  a  third  party  to  perform 
a  variety  of  functions  that  included  a 
mix  of  administrative  and  programmatic 
activities,  the  State  would  need  to 
develop  a  method  for  attributing  an 
appropriate  share  of  the  contract  costs 
for  administrative  activities  eis 
administrative  costs.  Likewise,  if 
another  agency  (State,  local,  or  private) 
were  administering  a  piece  of  the  TANF 
program,  the  State  would  need  to  have 
a  method  for  attributing  an  appropriate 
share  of  the  other  agency's  costs  to 
administrative  activities. 

Presiunably,  in  developing  its 
individual  cost  proposals,  each 
contractor  includes  an  allocated  portion 
of  their  own  administrative  costs  or 
overhead.  However,  the  matter  of 
interest  here  is  the  extent  to  which 
Federal  and  State  expenditures  are 
going  to  administrative  activities,  not 
the  individual  cost  components  of 
contracted  services. 

Oiu'  approach  is  consistent  with  the 
regulations  at  45  CFR  part  92  and 
should  maintain  the  integrity  of  the  15- 
percent  administrative  cap  provisions. 

We  do  not  believe  this  policy  will 
necessarily  bias  State  decisions  about 
how  to  deliver  TANF  services,  e.g., 
towards  contracting  out,  or 
privatization,  of  program  operations. 
Firet,  the  initial  expenditure  reports  we 
have  received  from  States  suggest  that 
their  administrative  costs  are  running 
well  within  the  15-percent  caps;  thus, 
they  do  not  appear  to  have  a  strong 
incentive  to  diange  any  of  their 
administrative  practices.  Second,  many 
other  very  important  considerations  go 
into  State  contracting  decisions — 
including  the  State  agency's  internal 
capacity  and  expertise  and  larger 
political  and  budgetary  considerations. 
Third,  we  woxUd  expect  the  State 
agency,  State  legislature,  and  other 
interested  parties  to  consider  the  impact 
on  public  employees  as  part  of  their 
deliberations.  Lastly,  because  there  is  a 
limited  difference  in  the  treatment  of 
administrative  costs  incurred  by  TANF 
agencies  and  third  parties,  the  potential  - 
incentive  effects  of  this  policy  (towards 
privatization)  are  limited. 


(i)  Consolidated  Caps 

Comment:  A  couple  of  conunenters 
suggested  that  we  should  have  a  single 
administrative  cost  cap  that  covers  both 
Federal  and  MOE  exjienditures. 

Response:  The  statute  clearly  requires 
a  separate  cap  for  each.  Also,  it  would 
not  be  feasible  to  apply  the  15-percent 
limitation  across  the  total  Federal  TANF 
and  State  MOE  dollars.  The  MOE  cap 
applies  to  the  total  amount  of  qualified 
State  expenditiues  for  the  fiscal  year, 
i.e.,  per  fiscal  year.  The  Federal  cap 
applies  to  the  adjusted  SFAG.  If  a  State 
reserves  amoimts  from  its  fiscal  year 
grant,  then  the  Federal  cap  could  reflect 
expenditures  over  a  number  of  fiscal 
years. 

(j)  Compliance  Periods 

Comment:  One  commenter  questioned 
the  requirement  for  quarterly 
compliance  with  both  the  Federal  and 
MOE  caps.  The  commenter  suggested 
annual  evaluation  as  an  alternative. 

Response:  We  assume  this  comment 
reflects  a  reaction  both  to  the 
information  required  on  the  quarterly 
TANF  Financial  Report  and  some 
uinclear  regulatory  language  in  the 
proposed  rule.  First,  while  we  do 
require  quarterly  reporting  of  Federal 
and  State  administrative  and  systems 
costs,  we  never  intended  to  make 
quarterly  determinations  whether  the 
expenditure  of  State  funds  violated  the 
MOE  cap.  The  statute  at  section 
409(a)(7)  clearly  provides  that  this 
would  be  an  annual  determination. 
Also,  in  reflecting  on  this  comment  we    ' 
realized  that  our  regulatory  text  did  not 
clearly  state  that  compliance  with  the 
MOE  cap  would  be  determined  on  an 
annual  basis.  Therefore,  we  have  added 
the  phrase  "for  the  fiscal  year"  to 
§  263.2(a)(5)(i)  to  clarify  that  this  is  an 
annual  determination. 

The  Federal  administrative  cost  cap 
works  somewhat  differenUy.  For  the 
purpose  of  the  Federal  cap,  we  would 
look  at  the  total  cumulative  amount 
spent  on  administrative  activities  from 
each  annual  Fedwal  TANF  grant.  Unless 
and  imtil  the  total  amount  expended  as 
administrative  expenditures  (exclusive 
of  appropriate  systems  costs)  exceeded 
15  percent  of  the  Federal  TANF  grants 
(except  WtW  grants)  for  any  fiscd  year, 
we  would  not  identify  a  violation  of  the 
Federal  administrative  cost  cap.  The 
Department  of  Labor  administers  the 
WtW  administrative  cost  limit.  This 
policy  is  consistent  with  the  discussion 
in  the  preamble  to  the  proposed  rule  for 
§273.13. 

(k)  Base  for  Computing  the  Cap 

Comment:  A  significant  n\miber  of 
commenters  (particularly  those 
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representing  States  or  State  interests) 
argued  that  we  should  calculate  the  15- 
percent  administrative  cost  cap  based 
on  the  SFAG  amount  before  any  State 
transfers  to  title  XX  or  CCDBG  (i.e.,  the 
adjusted  SFAG). 

Several  of  these  commenters 
maintained  that,  in  defining  the  Federal 
cap,  section  404(b)(1)  refers  specifically 
to  15  percent  of  the  "grant."  They 
interpret  this  language  to  mean  that  total 
SFAG  amoimt  would  be  the  appropriate 
number  to  use  in  determining  the 
maximum  amount  for  administrative 
costs.  A  few  made  the  additional 
comment  that  we  did  not  have  the 
authority  to  reduce  the  amount  of  15- 
percent  administrative  funds  available 
to  the  State  under  the  statute  by 
applying  the  15-percent  limitation  to  a 
smaUer  base  amount  than  the  adjusted 
SFAG. 

Commenters  also  expressed  concerns 
that  our  proposed  poUcy  would  result  in 
disincentives  to  the  States  to  transfer 
funds  to  CCDBG  or  title  XX. 

Finally,  a  few  commenters  noted  that 
our  proposed  rules  used  a  different  base 
amount  for  computing  the 
administrative  cost  cap  and  for 
computing  penalties.  More  specifically, 
we  proposed  to  determine  penalties 
based  on  the  adjusted  SFAG  (i.e.,  the 
SFAG  amount  minus  Tribal 
adjustments,  but  prior  to  any  transfer), 
but  we  computed  the  administrative  cap 
for  TANF  based  on  the  adjusted  SFAG 
minus  transfers.  This  inconsistency 
seemed  unjustified. 

Response:  As  we  noted  briefly  in  the 
discussion  for  §  260.30,  we  made  a 
change  to  the  definition  of  "adjusted 
SFAG"  that  addresses  the  consistency 
concerns  of  commenters.  The  revised 
definition,  which  is  used  for 
determining  both  the  Federal 
administrative  cost  cap  and  penalty 
amoimts,  excludes  monies  transferred  to 
either  the  SSBG  or  CCDBG  programs. 
Like  the  proposed  definition,  it  also 
excludes  funds  removed  from  the  State's 
grant  because  Tribes  in  the  State  elected 
to  operate  their  own  TANF  programs. 

Although  the  language  of  the 
administrative  cost  limit  refers  to  "the 
grant,"  we  do  not  believe  what  is  "the 
grant"  is  clear  in  this  context  We  did 
not  base  the  Federal  administrative  cap 
on  the  pre-transfer  amount  because  we 
believe  that  proposal  would  produce  a 
peculiar  and  imdesirable  policy  result, 
hi  effect,  it  would  allow  States  to 
double-dip  on  their  administrative 
expenditures.  The  transferred  funds 
would  be  part  of  the  base  that  we  would 
use  to  determine  how  much  Federal 
TAI^(F  money  was  available  for 
administrative  costs  within  the  TANF 
program.  It  would  also  be  part  of  the 


base  for  determining  how  much  money 
was  available  in  CCDBG  or  SSBG  for 
capped  administrative  expenditures 
within  these  programs,  since  the  statute 
provides  that  transferred  funds  are 
subject  to  the  requirements  of  these 
programs. 

We  understand  the  concern  that  our 
policy  in  this  area  might  create  modest 
disincentives  for  States  to  transfer 
Federal  TANF  ftmds  to  CCDF  and 
SSBG.  However,  we  would  point  out  a 
few  factors  that  should  mitigate  those 
concerns:  (1)  the  initial  TANF 
expenditure  reports  suggest  that 
administrative  costs  are  generally 
running  substantially  below  the  15- 
percent  caps;  thus.  States  that  transfer 
funds  should  be  able  to  live  within  the 
post-transfer  cap  amount;  (2)  this  policy 
affects  the  Federal  cap  only,  not  the 
MOE  cap;  (3)  States  that  elect  to  transfer 
funds  might  enjoy  some  reductions  in 
their  administrative  costs  because  they 
can  operate  more  streamlined  child  care 
and  social  services  programs;  (4)  some 
of  the  costs  associated  with  the  new 
TANF  data  rules  are  excludable  from 
the  cost  caps  under  the  information 
technology  and  computerization 
exclusion;  and  (5)  in  several  places, 
these  final  rules- reduce  the  data 
reporting  and  administrative  burdens  to 
which  States  would  have  been  subject 
imder  the  proposed  rules. 

You  will  find  the  discussion  of  the 
issues  related  specifically  to  the  MOE 
cap  in  the  preamble  for  §  263.2  and  the 
discussion  of  issues  related  specifically 
to  the  Federal  cap  in  the  preamble  for 
§263.13. 

Subpart  A — What  Rules  Apply  to  a 
State's  Maintenance  of  Effort? 

Section  263.1 — How  Much  State  Money 
Must  a  State  Expend  Annually  to  Meet 
the  Basic  MOE  Requirement?  (§273.1  of 
theNPRM) 

Overview 

To  ensure  that  States  would  continue 
to  contribute  their  own  money  towards 
meeting  the  needs  of  low-income 
families,  section  409(a)(7)  requires 
States  to  maintain  a  certain  level  of 
spending  on  programs  on  behalf  of 
eUgible  families.  If  a  State  does  not  meet 
the  "basic  MOE"  requirements  in  any 
fiscal  year,  then  it  faces  a  penalty  for  the 
following  fiscal  year.  The  penalty 
consists  of  a  dollar-for-doUar  reduction 
in  a  State's  adjusted  SFAG. 

In  the  NPRM  and  in  the  discussion 
that  follows,  we  address  each  of  the 
terms  used  in  the  basic  MOE 
requirement. 


(a)  Historic  State  Expenditures 

Each  State's  basic  MOE  requirement 
reflects  its  historic  spending  on  welfare 
programs.  We  calculated  the  historic 
State  expenditures  based  on  the  State's 
FT  1994  share  of  expenditures  for  the 
AFDC,  EA,  AFDC-related  child  care, 
transitional  child  care,  At-Risk  Child 
Care  and  JOBS  programs  (including 
expenditures  for  administration  and 
systems  operations). 

(b)  Adjusting  a  State's  Basic  MOE  Level 

The  statute  authorizes  an  adjustment 
to  a  State's  basic  MOE  level  when  a 
Tribe  or  a  consortium  of  Tribes  residing 
in  the  State  submits  a  plan  to  operate  its 
own  TANF  program,  and  we  approve 
this  plan.  We  will  reduce  the  State's 
basic  MOE  requirement  beginning  with 
the  effective  date  of  the  approved  Tribal 
plan. 

Section  409(a)(7){B)(iii)  excludes  from 
the  basic  MOE  calculation  any  IV-A 
expenditures  made  by  the  State  for  FY 
1994  on  behalf  of  individuals  covered 
by  an  approved  Tribal  TANF  plan. 
Because  TANF  funding  for  Tribes  may 
also  reflect  a  State's  IV-F  (JOBS) 
expenditures,  we  also  concluded  that  it 
was  appropriate  to  reduce  a  State's  basic 
MOE  levels  for  IV-A  and  IV-F 
expenditures.  In  summary,  we  proposed 
to  determine  the  percentage  reduction 
in  the  SFAG  due  to  Tribal  programs  and 
apply  the  same  percentage  reduction  to 
the  State's  basic  MOE  requirement.  The 
State's  revised  basic  MOE  level  woidd 
apply  for  each  fiscal  year  covered  by  the 
approved  Tribal  TANF  plan{s). 

For  example,  if  the  amount  of  the 
Tribal  Fanuly  Assistance  Grant 
represents  ten  percent  of  the  State's 
SFAG,  then  we  would  reduce  the  State's 
basic  MOE  requirement  by  ten  percent. 
This  approach  provides  a  consistent 
method  for  determining  both  the 
reduction  in  the  State's  SFAG  and  its 
required  basic  MOE  level. 

(c)  Applicable  Percentage 

Under  section  409(a)(7)(B)(ii).  if  any 
State  fails  to  meet  the  minimum  work 
program  participation  rate  requirements 
in  the  fiscal  year,  then  it  must  spend  at 
least  80  percent  of  its  FY  1994  spending 
level.  If  a  State  meets  the  minimum 
work  participation  rate  requirements, 
then  the  "applicable  percentage"  is  75 
percent  of  its  FY  1994  spending  level  for 
the  year.  We  refer  to  the  dollar  amount 
representing  75  percent  or  80  percent  of 
the  FY  1994  State  expenditiu«s  as  the 
basic  MOE  level. 

We  calculated  each  State's  total  FY 
1994  expenditures  and  basic  MOE  levels 
by  using  data  on  the  State  share  of 
expenditures  for  AFDC  benefits  and 
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administration,  EA,  FAMIS,  AFDC/JOBS 
Child  Care,  and  Transitional  and  At- 
Risk  Child  Care  programs  reported  by 
States  on  form  ACF-231  as  of  April  28, 
1995,  as  well  as  the  State  share  of  JOBS 
expenditures  reported  by  each  State  on 
form  ACF-331  as  of  April  28, 1995. 

We  transmitted  tables  showing  FY 
1994  spending  amounts  and  basic  MOE 
levels  to  the  States  via  Program 
Instruction  Number  TANF-ACF-PI-96- 
2.  dated  December  6, 1996.  On  October 
31, 1997,  we  issued  TANF  Program 
histruction  Number  TANF-ACF-PI-97- 
9  informing  States  of  revised  basic  MOE 
levels.  The  revised  basic  MOE  levels 
reflected  a  correction  in  the  calculation 
of  the  State  share  of  FY  1994  At-Risk 
Child  Care  (ARCC)  expenditures. 
Although  the  data  sources  remained  the 
same  for  all  States,  some  of  the  reported 
ARCC  expenditiire  amounts  used  were 
revised  after  the  original  calculation.  As 
a  result,  the  basic  MOE  levels  for  some 
States  increased.  As  TANF-ACF-PI-97- 
9  was  issued  so  close  to  the  NPRM 
publication  date,  we  were  not  able  to 
include  information  on  it  in  the  NPRM. 

We  also  determined  FY  1994 
spending  and  basic  MOE  levels  for  each 
of  the  Territories.  For  IV-A 
expenditures  for  Puerto  Rico,  we  used 
the  Financial  Report  Form  ACF-231  as 
of  April  28, 1995.  For  Guam  and  the 
Virgin  Islands,  we  used  the  share  of 
expenditiues  that  corresponded  to  the 
amount  on  the  Federal  grant  awards  for 
FY  1994,  i.e.,  the  Territories'  share  of 
AFDC  benefit  payments  (25  percent),  EA 
(50  percent),  administration  (50 
percent),  and  Child  Care  (25  percent). 
For  JOBS,  the  Territories'  basic  MOE 
levels  reflect  expenditures  reported  on 
the  ACF-331  as  of  April  28, 1995. 

In  addition,  for  both  IV-A  (AFDC,  EA, 
and  child  care)  and  JOBS,  Guam  and  the 
Virgin  Islands  (but  not  Puerto  Rico) 
benefit  from  Pub.  L.  96-205,  as 
amended  (48  U.S.C.  1469a).  This  law 
permits  waiver  of  the  first  $200,000  of 
the  Territories'  share  of  expenditines. 
Therefore,  for  Guam  and  the  Virgin 
Islands,  we  reduced  the  share  that  they 
were  required  to  contribute,  and  thus 
their  basic  MOE  amount,  by  $200,000. 

(d)  FY  1997  Basic  MOE  Level 

Under  the  proposed  rules,  we 
indicated  that  the  State  could  prorate  its 
basic  MOE  level  for  FY  1997  by  taking 
the  total  FY  1994  State  expenditures 
provided  to  the  State  in  Program 
Instruction  Niunber  TANF-ACF-PI-96- 
2,  multiplying  that  numbw  by  the 
number  of  days  diuing  FY  1997  that  the 
State  operated  a  TANF  program  and 
dividing  by  365.  The  State's  TANF 
implementation  date  is  the  date  given  in 
the  Department's  completion  letter  to 


the  State.  The  State  had  to  meet  80  (or 
75)  percent  of  the  resulting  amount. 

Comments  and  Responses 

We  received  a  few  comments  on  this 
section.  Two  commenters  commended 
our  proposal  to  reduce  a  State's  basic 
MOE  proportionately  when  the  State's 
TANF  grant  is  reduced  once  a  Tribe  or 
a  consortium  of  Tribes  residing  in  a 
State  has  received  approval  to  operate 
its  own  TANF  program.  Most  of  the 
other  comments  focused  on  the 
applicable  basic  MOE  level  relative  to  a 
State's  work  participation  rates.  We 
have  made  no  substantive  changes  to 
the  provisions  in  this  section  as  a  result 
of  the  comments  we  received.  However, 
as  the  result  of  some  of  the  comments 
we  received,  we  have  clarified  the 
regulation.  A  discussion  of  the 
comments  follows. 

(a)  Applicable  Percentage 

Cknnment:  A  few  commenters 
requested  that  we  amend  the  regulations 
to  provide  that  a  State's  Mlure  to  meet 
the  two-parent  minimum  work 
participation  rate  for  a  year  does  not 
automatically  require  the  State  to  meet 
80  percent  of  its  historic  State 
expenditures.  Instead,  the  commenters 
recommended  that,  where  the  State  ^Is 
only  the  two-parent  rate,  the  State  must 
increase  its  spending  level  between  75 
percent  and  80  percent  based  on  the 
ratio  of  the  State's  two-parent  caseload 
to  the  State's  entire  caseload. 
Associations  representing  States  pointed 
out  that  such  an  adjustment  would  be 
consistent  with  the  proposed  regulation 
under  §  271.51  to  reduce  the  maximum 
penalty  amount  for  failure  to  meet  the 
work  participation  rate  if  the  State  &ils 
only  the  two-parent  rate. 

Response:  We  recognize  that  the  size 
of  a  State's  two-parent  caseload  may  be 
small  in  comparison  to  the  State's  total 
caseload.  However,  we  do  not  have  any 
discretion  under  the  statute  to  adjust  a 
State's  basic  MOE  in  this  way.  Section 
409(a)(7}(B)(ii)  explicitlyprovides  that  a 
State  must  meet  80  percent  of  its  FY 
1994  spending  level  unless  it  meets  the 
"requirements"  of  section  407(a)  of  the 
Act  for  the  fiscal  year.  Section  407(a) 
includes  the  minimum  participation 
rate  requirements  for  both  all  families 
and  two-parent  femilies. 

In  contrast,  section  409(a)(3)  requiring 
a  penalty  for  failing  to  satisfy  minimum 
participation  rates  expressly  provides 
for  a  reduction  in  the  penalty  with 
respect  to  a  fiscal  year  based  on  the 
degree  of  noncompliance. 

Comment:  Two  commenters  thought 
we  should  modify  the  final  rule  to 
provide  that  the  75-percent  spending 
level  applies  for  every  fiscal  year  in 


which  a  State  meets  only  the  all-family 
participation  rate.  They  contended  that 
the  two-parent  participation  rate  should 
not  affect  the  required  spending  level, 
particularly  for  a  State  that  has  a  very 
low  two-parent  caseload  relative  to  its 
total  caseload.  One  of  the  commenters 
also  beUeved  that  the  75-percent 
spending  level  should  apply 
immediately  imless  it  can  be  shown 
after  the  foct  that  a  State  has  not  met  the 
work  participation  rate  requirements. 

Response:}Ne foimd  no  statutory 
basis  for  excluding  the  two-parent  rate 
from  a  State's  appUcable  spending 
requirement.  The  75-percent  spending 
standard,  in  the  parenthetical  at  section 
409(a)(7)(B)(ii),  requires  that  States  meet 
both  rates. 

We  also  disagree  with  the 
commenter's  assertion  that  the  75- 
percent  spending  level  should  appfy 
immediately.  To  the  contrary,  the 
statute  requires  that  all  States  maintain 
an  80-percent  spending  level  for  each 
fiscal  year.  The  reduction  is  a 
parenthetical  addition  if  the  State  meets 
both  participation  rates  for  the  fiscal 
year.  Thus,  a  State  would  need  to 
demonstrate  that  it  actually  meets  both 
rates  for  the  fiscal  year  for  the  75- 
percent  spending  level  to  apply.  This 
language  suggests  that,  to  avoid  the 
chance  of  penalfy,  it  would  be  most 
prudent  for  a  State  to  plan  to  spend  at 
the  80-percent  level  every  year. 

Comment:  One  commenter  indicated 
that  we  must  be  clear  in  the  regulations 
that  a  State  qualifies  for  the  75-percent 
MOE  standard  if  it  meets  the  Federal 
requirement  for  the  year  following 
application  of  the  caseload  reduction 
credit. 

Response:  We  have  revised  the  final 
rule  to  clarify  that  a  State's  basic  MOE 
will  be  reduced  to  75  percent  of  FY 
1994  expenditiues  if  it  meets  both  the 
all-family  and  the  two-parent 
participation  rate  that  applies  following 
application  of  the  caseload  reduction 
credit. 

Comment:  Two  commenters  suggested 
that  we  clarify  the  basic  MOE 
requirement  for  FY  1997.  The 
commenters  noted  that  the  work 
participation  rate  requirements  apply  no 
earlier  than  the  fomlh  quarter  of  FY 
1997  for  emy  State.  As  a  result,  the  basic 
MOE  requirement  for  FY  1997  should 
only  be  based  on  whether  a  State  met 
the  work  participation  rate  requirements 
for  the  foiuth  quarter  of  FY  1997.  If  a 
State  achieves  the  required  work 
participation  rate  for  the  July- 
September  1997  quarter,  the  State's 
basic  MOE  requirement  should  be  75 
percent  of  its  historic  expenditures. 

Response:  We  agree  that  the  earliest 
period  States  must  report  information 
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necessary  to  calculate  participation  rates 
under  section  407  is  the  fourth  quarter 
of  FY  1997.  The  penalty  for  failure  to 
submit  a  required  quarterly  report  in  a 
timely  manner  is  one  of  several 
penalties  that  has  a  delayed  effective 
date.  Section  116(a)(2)  of  PRWORA 
provides  that  certain  penalty  provisions 
do  not  take  effect  until  July  1. 1997,  or 
six  months  after  we  receive  the  State's 
complete  TANF  plan.  We  consider  the 
State's  TANF  implementation  date  to  be 
the  date  that  we  received  its  complete 
plan.  Most  States  had  to  submit  a  report 
for  all  or  part  of  the  foiulh  quarter  of  FY 
1997. 

However,  there  is  no  delay  in  the 
penalty  for  Mlure  to  meet  the  basic 
MOE  requirement.  This  is  one  of  several 
penalty  provisions  that  apply 
immediately,  i.e.,  from  the  date  a  State 
implements  its  TANF  program.  Thus, 
each  State  must  maintain  80  percent  of 
its  historic  expenditures  for  FY  1997 
imless  it  meets  the  work,  participation 
rate  requirements  both  for  all  families 
and  two-parent  families.  (The  penalty 
for  failure  to  satisfy  the  minimum 
participation  rates  requirement  also  has 
a  delayed  effective  date;  however,  that 
penalty  is  separate  firom  the  basic  MOE 
requirement.) 

The  participation  rates  for  a  fiscal 
year  are  an  average  monthly  rate.  For 
the  States  that  had  to  submit  a  report  for 
all  or  part  of  the  last  quarter  of  FY  1997, 
we  will  calculate  the  average  monthly 
rate  for  all  families  and  for  two-parent 
families  based  on  the  number  of  months 
that  must  be  covered  in  the  required 
quarterly  report 

The  remaming  States  must  meet  80 
percent  of  their  historic  spending  levels 
imless  they  choose  to  submit  data 
demonstrating  that  they  actually  met 
both  participation  rates  either  for  the 
period  during  which  they  were 
operating  their  TANF  program  or  for  the 
last  quarter  of  FY  1997,  whichever  they 
choose.  We  decided  to  give  these 
remaining  States  this  option  because  we 
did  not  think  it  would  be  fair  to  judge 
their  performance  over  a  longer  period 
of  time  than  States  that  implemented 
TANF  at  an  earlier  date.  Also,  we  have 
more  flexibility  with  respect  to  these 
States  since  the  statute  does  not  specify 
a  precise  time  frame  for  measuring  their 
performance. 

Comment:  One  commenter  wrote  that 
a  State  should  not  have  to  meet  the  80- 
percent  level  of  effort  if  we  waive  the 
State's  penalty  for  failing  to  achieve 
either  of  the  required  work  participation 
rates  due  to  reasonable  cause.  Another 
conunenter  requested  clarification  in 
this  area. 

Response:  Under  section 
409(a)(7)(B)(ii)  of  the  Act.  the  75-percent 


standard  only  applies  if  a  State  meets 
the  minimum  work  participation  rates, 
not  when  a  State  has  reasonable  cause 
for  failing  to  satisfy  the  rates.  Granting 
reasonable  cause  does  not  mean  that  the 
State  met  the  rates.  States  that  foil  to 
satisfy  the  minimum  work  participation 
rates,  but  receive  partial  or  full  penalty 
relief,  must  still  meet  the  80-percent 
MOE  requirement. 

(b)  FY  1997  Basic  MOE  Level 

Comment:  One  commenter  asked  that 
the  final  rule  clarify  how  we  will 
calculate  the  FY  1997  basic  MOE  level. 

Response:  We  calculated  the  prorated 
basic  MOE  levels  by  first  determining 
the  number  of  days  in  FY  1997  that  a 
State  operated  the  TANF  program.  We 
then  multiplied  the  resulting  number  of 
days  by  the  State's  basic  MOE  level  for 
the  year,  then  divided  by  365  (the 
number  of  days  in  FY  1997). 

We  originally  published  the  States' 
basic  MOE  levels  in  Program  Instruction 
Number  TANF-ACF-PI-96-2,  dated 
December  6, 1996.  We  also  sent  letters 
dated  January  7, 1997,  to  TANF  program 
directors  explaining  that  we  would 
prorate  basic  MOE  levels  for  FY  1997 
only.  As  explained  earlier,  we  have 
since  recalculated  basic  MOE  levels  for 
States  to  correct  for  the  revised  State 
ARCC  expenditure  figines  for  FY  1994. 
As  a  result,  the  basic  MOE  levels  for 
some  States  increased.  We  transmitted 
the  revised  basic  MOE  levels  for  States 
via  TANF  Program  Instruction  Number 
TANF-ACr-PI-97-9  dated  October  31, 
1997.  This  instruction  also  included 
each  State's  prorated  FY  1997  basic 
MOE  levels. 

However,  for  States  whose  revised 
basic  MOE  level  increased,  we  did  not 
apply  the  revised  rate  retroactively. 
Rather,  we  are  determining  State 
compliance  with  the  FY  1997  basic 
MOE  level  requirements  based  on  the 
original  numbers  published  in  TANF- 
ACr-PI-96-2,  prorated  as  applicable. 
All  revised  State  basic  MOE  levels 
pubUshed  in  TANF-ACF-PI-97-9 
apply  beginning  FY  1998. 

Section  263.2— What  Kinds  of  State 
Expenditures  Count  Toward  Meeting  a 
State's  Basic  MOE  Expenditure 
Requirement?  (§273.2  of  the  NPRM) 

Overview 

(a)  Qualified  State  Expenditures 

Section  409(a)(7)(B)(i)  establishes  the 
criteria  for  the  expenditure  of  State 
funds  to  count  toward  a  State's  basic 
MOE  level.  Congress  wanted  States  to  be 
active  partners  in  the  wel&re  reform 
process.  Thus,  States  must  spend  a 
substantial  amoimt  of  their  own  money 
on  aid  to  needy  femilies.  While 


Congress  gave  States  significant 
flexibility  in  this  area,  it  did  establish  a 
niunber  of  important  statutory 
restrictions  on  which  State  expenditures 
qualify  towards  the  basic  MOE 
requirements. 

Section  409(a)(7)(B)(i)  defines 
"qualified  State  expenditures"  to 
include  certain  expenditures  by  the 
State  imder  all  State  programs.  We 
interpret  "all  State  programs"  to  mean 
the  State's  family  assistance  (TANF) 
program  plus  any  other  separate  State 
program  that  assists  "eligible  families" 
and  provides  appropriate  services  or 
benefits.  Thus,  States  could  expend 
State  funds  for  MOE  piuposes  in  three 
ways. 

In  addition  to  expending  State  funds 
in  separate  State  programs,  States  may 
expend  funds  within  the  TANF  program 
in  two  different  ways.  They  may 
commingle  their  State  funds  with 
Federal  grant  funds,  or  they  may  use 
State  funds  that  have  been  segregated 
from  their  Federal  grant  funds. 

We  remind  States  that  there  are 
specific  statutory  requirements  that 
affect  the  use  of  State  funds  under  a 
State's  TANF  program.  States  need  to  be 
mindful  of  the  TANF  requirements  to 
help  avert  penalties  imder  section  409 
of  the  Act.  The  specific  TANF 
requirements  that  apply  depend  upon 
which  of  various  programmatic  terms  is 
used  in  the  language  describing  the 
requirement. 

States  may  also  expend  State  funds  in 
a  State  program  separate  from  TANF  to 
provide  the  benefits  and  services  listed 
imder  section  409(a)(7)(B)(i)(I)  of  the 
Act,  e.g.,  cash  assistance,  child  care 
assistance,  and  education  activities. 
None  of  the  TANF  program 
requirements  directly  apply  to  eligible 
families  served  in  separate  State 
programs. 

Requirements  in  the  statute  that  use 
the  terms  "under  the  program,"  "imder 
the  program  funded  under  this  part," 
and  "imder  the  State  program  funded 
imder  this  part"  apply  to  the  State's 
TANF  program,  regardless  of  the 
funding  source.  That  is,  they  apply  to 
segregated  Federal  programs, 
commingled  State/Federal  programs, 
and  segregated  State  programs.  Thus,  all 
families  receiving  TANF  assistance 
(whether  funded  with  State  or  Federal 
"TANF  funds)  must  meet  work 
participation  and  child  support 
requirements. 

Conversely,  some  Federal 
requirements  derive  from  the  provisions 
in  the  statute  that  use  the  term  "grant," 
or  "amounts  attributable  to  funds 
provided  by  the  Federal  government." 
These  terms  refer  to  the  Federal  TANF 
funds  provided  to  the  State  under 
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section  403.  Therefore,  they  only  affect 
the  use  of  Federal  TANF  funds,  unless 
the  State  commingles  its  money  with 
Federal  TANF  funds.  If  a  State 
commingles  its  funds,  the  Federal  and 
State  funds  become  subject  to  the  same 
rules.  Thus,  commingling  of  State  and 
Federal  TANF  funds  can  reduce  the 
total  amount  of  flexibility  available  to 
the  State  in  its  use  of  Federal  and  State 
funds. 

Requirements  pertaining  solely  to  the 
use  of  Federal  TANF  funds  do  not  apply 
to  families  assisted  under  TANF  with 
State-only  funds.  Consequently,  if  a 
State  segregates  its  TANF  State  funds 
from  its  Federal  TANF  funds,  State 
expenditiues  on  assistance  must  comply 
only  with  all  of  the  rules  that  generally 
pertain  to  the  TANF  program,  e.g.,  work 
and  child  support  requirements.  They 
are  not  subject  to  requirements  that 
pertain  only  to  the  use  of  Federal  TANF 
funds. 

A  State  might  choose  to  operate  a 
"segregated"  TANF  program  because 
certain  limitations,  e.g.,  time  limitations 
and  certain  alien  restrictions,  apply  to 
the  program  funded  with  Federal  TANF 
funds  that  would  not  apply  to  a  TANF 
program  funded  wholly  with  State 
funds. 

Whether  the  expenditure  of  State 
funds  is  within  the  TANF  program  or 
separate  from  the  TANF  program,  to 
count  toward  meeting  the  State's  basic 
MOE,  all  expenditures  must:  (1)  be 
made  to  or  on  behalf  of  an  eligible 
family;  (2)  provide  "assistance"  to 
eligible  families  in  one  or  more  of  the 
forms  listed  in  the  statute  under  section 
409(a)(7)(B)(i)(I):  and  (3)  comply  with 
all  other  requirements  and  limitations 
set  forth  in  this  part  of  the  regulations, 
including  those  set  forth  in  §§  263.5  and 
263.6. 

(b)  Eligible  Families 

Section  409(a)(7)(B)(i)(D  provides  that 
State  funds  imder  all  State  programs 
must  be  spent  with  respect  to  eligible 
femilies  to  count  toward  the  State's 
basic  MOE.  Section  409(a)(7)(B)(i)(IV) 
further  clarifies  that  an  eligible  family 
means  a  family  eligible  for  assistance 
"under  the  State  program  funded  under 
this  part."  The  "State  program  funded 
under  this  part"  is  the  State's  TANF 
program. 

Inus,  we  proposed  that,  in  order  to  be 
considered  an  "eligible  family"  for  MOE 
piuposes,  a  femily  must  have  a  child 
living  with  a  custodial  parent  or  other 
adult  caretaker  relative  (or  consist  of  a 
pregnant  individual)  and  be  financially 
needy  imder  the  TANF  income  and 
resoince  standards  established  by  the 
State  under  its  TANF  plan.  This 
definition  includes  two  categories  of 


femilies.  It  includes  all  families  funded 
with  MOE  funds  Under  TANF, 
including  certain  alien  families  or  time- 
limited  families  who  cannot  be  served 
with  Federal  TANF  funds,  but  who  are 
being  served  in  a  segregated  State  TANF 
program.  (We  discuss  this  alien 
limitation  in  detail  further  on  in  this 
section.)  It  also  includes  a  family  that 
meets  these  criteria,  but  is  not  receiving 
TANF,  and  instead  is  receiving  benefits 
and  services  itom  a  separate  State 
program.  The  expenditures  to  provide 
these  benefits  and  services  under  aU 
State  programs  may  count  toward  the 
MOE  requirement,  provided  the 
expenditures  also  meet  all  other 
requirements  and  limitations  set  forth  in 
part  263. 

A  State  is  free  to  define  who  is  a 
member  of  the  family  for  Federal  TANF 
piirposes  and  may  use  this  same 
definition  for  MOE  purposes.  For 
example,  it  could  choose  to  assist  other 
family  members,  such  as  noncustodial 
parents,  who  might  significantly 
enhance  the  family's  ability  to  achieve 
economic  self-support  and  self- 
sufficiency.  By  including  such 
individuals  within  its  definition  of 
family,  a  State  could  provide  them  with 
services  through  TANF  or  a  separate 
State  program.  Noncustodial  parents 
could  then  engage  in  State-funded 
activities  such  as  work  or  educational 
activities,  coimseling,  or  parenting  and 
money  management  classes. 

The  NPRM  stated  that  we  expect 
States  to  define  "child"  consistent 
either  with  the  "minor  child"  definition 
given  in  section  419  or  some  other 
definition  applicable  under  State  law. 
The  State  must  be  able  to  articulate  a 
rational  basis  for  the  age  they  choose. 

The  definition  of  "eligible  family" 
expressly  includes  families  that  "would 
be  eligible  for  such  assistance  but  for  the 
application  of  section  408(a)(7)  of  this 
Act." 

Under  section  408(a)(7),  States  may 
not  use  Federal  TANF  funds  to  provide 
TANF  assistance  to  a  family  that 
includes  an  adult  who  has  received 
federally  funded  assistance  for  a  total  of 
60  months.  Therefore,  if  a  family 
becomes  ineligible  for  Federal 
assistance  under  the  TANF  program  due 
to  this  time  limit,  but  still  meets  the 
definition  of  eligible  family,  then  this 
family  may  be  considered  an  eligible 
family  for  MOE  piurposes.  (Note:  In  the 
NPRM,  in  §  273.2(c).  we  did  not 
acciuately  cite  the  applicable  criteria. 
The  final  rule  at  §  263.2(c)  corrects  this 
error;  in  referencing  paragraph  (b)  of 
this  section,  it  captiues  all  three  criteria 
for  "eligible  families.") 

Section  5506(d)  of  Pub.  L.  105-33  (the 
Balanced  Budget  Act  of  1997)  clarified 


that  the  definition  of  an  eligible  family 
also  includes  lawfully  present  aliens 
who  would  be  eligible  for  TANF 
assistance,  but  for  the  application  of 
titielVofPRWORA. 

Thus,  the  definition  of  eligible  femily 
allows  States  to  claim  MOE 
expenditiues  with  respect  to  three  types 
of  family  members:  (1)  those  who  are 
eligible  for  TANF  assistance;  (2)  those 
who  would  be  eligible  for  TANF 
assistance,  but  for  the  time-limit  on  the 
receipt  of  federally  funded  assistance; 
and  (3)  those  lawfully  present  v/ho 
would  be  eligible,  but  for  the 
application  of  title  IV  of  PRWORA.  An 
alien  femily  who  meets  any  one  of  these 
three  criteria  may  be  considered  an 
eligible  femily  provided  they  also  meet 
the  family  composition  requirement 
(i.e.,  have  a  child  living  with  a  custodial 
parent  or  other  caretaker  relative  or  be 
a  pregnant  individual)  and  financial 
eligibility  criteria  established  by  the 
State.  These  last  two  requirements  are 
based  on  the  statutory  language  stating 
that  eligible  families  "means  famihes 
eligible  for  assistance  imder  the  State 
program  funded  under  this  part  (TANF) 
*  *  *  and  that  would  be  eligible  for 
such  assistance." 

While  this  three-part  definition  of 
eligible  families  may  appear  to  allow 
States  to  claim  qualified  expenditures 
with  respect  to  all  lawfully  present  alien 
eligible  family  members,  i.e.,  both 
qualified  and  nonqualified  aliens,  as 
discussed  further  below,  this  is  not 
necessarily  the  case.  Nor  is  it  the  case 
that  the  amendment  to  the  definition 
under  the  Balanced  Budget  Act 
precludes  States  from  claiming  MOE  for 
illegal  aliens  imder  certain 
circumstances. 

While  we  mentioned  the  1997 
amendment  in  the  NPRM,  at  that  time, 
we  had  not  fully  analyzed  the 
significance  of  the  statutory  language 
defining  "eligible  families"  for  MOE 
claiming  purposes,  relative  to  the  extant 
eligibility  provisions  in  title  IV  of 
PRWORA.  Tide  IV  of  PRWORA  sets 
forth  the  aliens  who  are  eligible  for 
Federal  public  benefits  and  for  State  and 
local  public  benefits;  whereas,  the 
definition  of  eligible  families  limits  the 
expenditures  that  may  be  claimed  for 
MOE.  While  there  is  obvious  overlap 
between  these  two  concepts,  they  are 
distinct  and  must  be  anal)rzed 
separately. 

To  understand  eligibility  for  Federal 
TANF  benefits,  readers  must  be  familiar 
with  the  definition  of  qualified  alien. 
Federal  public  benefit,  and  Federal 
means-tested. public  benefits.  Section 
401  in  title  IV  of  PRWORA  provides 
that,  in  general,  only  qualified  aliens,  as 
defined  in  section  431  of  PRWORA,  are 
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eligible  for  Federal  public  benefits.  (At 
the  end  of  this  discussion,  we  explain 
two  very  limited  circumstances  under 
which  it  may  be  possible  for  a  State  to 
provide  certain  benefits  to  all  ahens.) 
The  definition  of  "qualified  aliens"  at 
§  260.30  refers  to  section  431  of 
PRWORA.  as  amended  (e.g.,  by  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 
(Pub.  L.  104-208)  and  the  Balanced 
Budget  Act  of  1997  (Pub.  L.  105-33)). 
The  revised  definition  of  "qualified 
aliens"  includes:  legal  permanent 
residents;  asylees;  refugees;  aliens 
paroled  into  the  U.S.  for  at  least  one 
year;  aliens  whose  deportations  are 
being  withheld:  aliens  granted 
conditional  entry;  battered  alien 
spouses,  battered  alien  children,  the 
alien  parents  of  battered  children,  and 
alien  children  of  battered  parents  who 
fit  certain  criteria;  and  Cuban/Haitian 
entrants. 

The  Department  has  interpreted  the 
term  "Federal  public  benefit"  (see 
TANF-ACF-IM-98-5,  dated  August  24, 
1998,  transmitting  the  notice  with 
comment  period  interpreting  "Federal 
public  benefit,"  published  in  the 
Federal  Register  dated  August  4, 1998, 
vol.  63,  No.  14,  and  available  on  line  at 
http://www.acf.dhhs.gov/programs/ofa/ 
im98-5.htm).  It  has  determined  that  the 
TANF  program  (when  using  Federal 
TANF  funds)  generally  provides  a 
Federal  public  benefit.  The  Department 
also  issued  an  interpretation  of  the  term 
"Federal  means-tested  public  benefit" 
and  designated  the  TANF  program  as  a 
Federal  means-tested  public  benefit. 
(See  the  Federal  Register  for  August  26, 
1997,  62  FR  45256.) 

Even  qualified  aliens  may  be 
ineligible  for  means-tested  Federal 
public  benefits.  Section  403  of 
PRWORA  prohibits  qualified  aliens, 
with  exceptions,  who  arrive  on  or  after 
August  22, 1996,  i.e.,  newly  arrived 
aliens,  from  receiving  Federal  means- 
tested  public  benefits  for  five  years. 

Exceptions  to  the  five-year  bar 
include  qualified  aliens  who  are 
refugees,  asylees,  or  aliens  whose 
deportation  is  being  withheld, 
Amerasians,  and  Cuban/Haitian 
entrants,  as  well  as  veterans,  members 
of  the  military  on  active  duty,  and  their 
spouses  and  unmarried  dependent 
children. 

However,  as  discussed  below.  States 
may  elect  to  help  any  newly  arrived 
aliens  who  are  eligible  family  members 
by  providing  either  State  or  local  public 
benefits  or  benefits  that  are  not  a  State 
or  local  benefit.  If  the  State  uses 
segregated  State  funds  in  TANF  or  funds 
in  separate  State  programs  to  provide 


such  benefits,  the  expenditiires  may 
qualify  as  MOE. 

Further,  in  regard  to  whether 
qualified  aliens  may  be  eligible  for 
Federal  TANF  benefits,  section  402  of 
PRWORA  provides  that  States  have  the 
authority  in  TANF  to  decide  whether  to 
help  qualified  aliens  who  arrived  in  this 
country  prior  to  August  22, 1996,  and 
qualified  aliens  who  arrived  on  or  after 
August  22, 1996,  but  for  whom  the  five- 
year  bar  had  expired.  In  other  words. 
States  are  authorized  to  decide  whether 
qualified  aliens  are  eligible  for  the 
State's  TANF  program.  However,  a  State 
may  not  deny  certain  qualified  aliens 
eligibility  even  if  it  decides  that  as  a 
general  matter  qualified  aliens  are  not 
eligible  to  receiye  Federal  TANF 
benefits.  States  may  not  deny  eligibility 
to  refugees  and  asylees,  aliens  whose 
deportation  has  been  withheld, 
Amerasians,  and  Cuban/Haitian 
entrants.  These  groups  are  eligible  for 
Federal  TANF  benefits  for  five  years 
after  the  date  of  their  entry  into  the 
country  or  the  date  asylum  or 
withholding  of  deportation  was  granted. 
Also,  States  may  never  deny  eligibility 
to  legal  permanent  residents  who  have 
worked  forty  qualifying  quarters  or  to- 
aliens  who  are  veterans,  members  of  the 
military  on  active  duty,  and  their 
spouses  and  unmarried  dependent 
children. 

As  with  other  parts  of  the  TANF 
program,  the  way  the  State  structures 
the  delivery  of  TANF  and  MOE  benefits 
determines  which  eligibility 
requirements  apply.  If  a  State 
commingles  Federal  TANF  funds  vdth 
State  funds,  then  the  benefits  provided 
must  follow  the  rules  at  section  401(c) 
for  Federal  public  benefits.  A  State 
providing  Federal  public  benefits  to 
aliens  and  using  commingled  TANF 
funds  to  help  aliens  may  claim,  for  MOE 
purposes,  only  the  expenditures  that  it 
makes  with  respect  to  eligible  qualified 
alien  family  members.  Eligible  qualified 
aliens  include  those  who  are  eligible  for 
TANF  assistance;  would  be  eligible  for 
TANF  assistance,  but  for  the  time  limit 
on  receiving  federally  funded  TANF 
assistance;  or  are  lawfully  present  in 
this  coimtry  and  would  be  eligible  for 
TANF  assistance,  but  for  the  application 
of  title  IV  of  PRWORA.  If  the  State 
decides  to  restrict  the  eligibility  of 
noncitizens  to  receive  TANF  benefits 
and  commingles  its  MOE  funds,  then  it 
wdll  only  be  able  to  claim  toward  MOE 
the  expenditures  that  it  must  make  on 
behalf  of  the  excepted  qualified  aliens 
mentioned  above. 

If  a  State  does  not  commingle  Federal 
and  State  funds,  but  instead  uses 
segregated  State  funds  in  its  TANF 
program  or  separate  State  program  funds 


to  provide  benefits  that  meet  the 
definition  of  a  State  or  local  public 
benefit,  then  it  must  follow  the  rules  of 
section  411  of  PRWORA.  State  or  local 
public  benefits  have  the  meaning 
prescribed  under  section  411(c)  of 
PRWORA.  It  is  generally  up  to  the  State 
to  determine  if  the  benefits  it  offers  are 
State  or  local  public  benefits  within  the 
meaning  of  the  Act.  However,  because 
we  interpreted  that  the  TANF  program, 
using  Federal  TANF  or  State 
commingled  funds,  generally  provides  a 
Federal  public  benefit,  we  also  would 
interpret  that  the  TANF  program,  using 
State  TANF  funds  that  have  been 
segregated  from  Federal  TANF  funds, 
generally  provides  a  State  or  local 
public  benefit  (subject  to  the  limited 
circumstances  explained  at  the  end  of 
this  discussion).  We  make  this 
interpretation  because  the  statutory 
language  in  section  401(c)  is  identical  to 
the  language  in  411(c).  Within  the 
meaning  prescribed  imder  section 
411(c),  States  would  also  determine 
whether  various  separate  State  or  local 
programs  or  activities  are  State  or  local 
public  benefits. 

Section  411(a)  of  PRWORA  provides 
that  only  qualified  aliens  and  certain 
nonquahfied  aliens  are  eligible  for  State 
or  local  public  benefits.  The 
nonqualified  aliens  consist  of 
nonimmigrants  under  the  Immigration 
and  Nationality  Act  or  aliens  paroled 
into  this  country  imder  section  212(d)(5) 
of  such  Act  for  less  than  one  year.  There 
are  a  handful  of  legal  nonqualified 
aliens,  e.g.,  temporary  residents  under 
the  hnmigration  Reform  and  Control  Act 
(IRCA),  aliens  with  protected  status,  and 
aliens  in  deferred  action  status  who  are 
prohibited  from  receiving  State  or  local 
public  benefits  under  this  provision.  (At 
the  end  of  this  discussion,  we  explain 
two  very  limited  circumstemces  under 
which  it  may  be  possible  to  provide 
certain  benefits  to  all  aliens.) 

Section  411(d)  of  PRWORA  permits 
States  to  expand  alien  eligibility  by 
providing  State  or  local  public  benefits 
to  illegal  aliens.  But  this  may  occur  only 
if  the  State  enacts  a  law  after  August  22, 
1996,  that  affirmatively  provides  that 
illegal  aliens  are  eligible  to  receive  (all 
or  particular)  State  or  local  public 

Section  412  of  PRWORA  also  allows 
States,  at  their  option,  to  further  limit 
alien  eligibility  for  State  public  benefits. 
There  are  time-limited  exceptions  for 
refugees,  asylees,  or  aliens  whose 
deportation  has  been  withheld.  Like 
Federal  TANF  benefits,  these  groups  are 
eligible  to  receive  State  public  benefits 
under  TANF  during  their  first  five  years 
following  entry,  the  grant  of  asylum,  or 
the  withholding  of  deportation.  The 
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other  excepted  qualified  aliens  consist 
of  veterans,  members  of  the  military  on 
active  duty,  and  their  spouses  and 
unmarried  dependent  children,  as  well 
as  permanent  residents  who  have 
earned  forty  qualiiying  quarters.  Like 
Federal  TANF  benefits,  these  groups  are 
eligible  to  receive  State  public  benefits 
under  TANF  without  the  time  limit 
described  above. 

In  light  of  sections  411  and  412  of 
PRWORA,  we  have  concluded  that,  if  a 
State  uses  segregated  State  TANF  funds 
or  separate  State  program  funds  to 
provide  State  or  local  public  benefits,  it 
may  only  claim  for  MOE  purposes  the 
qualified  expenditures  made  with 
respect  to  eligible  femily  members  who 
are  qualified  aliens,  nonimmigrants 
imder  the  hnmigration  and  Nationality 
Act,  aliens  paroled  into  this  coimtry 
under  section  212(d)(5)  of  such  Act  for 
less  than  one  year,  and  illegal  aliens  if 
the  State  enacted  a  law  after  August  22, 
1996,  that  affirmatively  provides  for 
eligibility  to  receive  specifically 
authorized  State  or  local  public  benefits. 

A  State  may  claim  the  expenditures 
for  illegal  aliens  for  MOE  purposes  only 
if  the  law  in  question  is  broad  enough 
to  encompass  TANF  eligibility.  The 
only  avenue  for  claiming  expenditures 
for  illegal  aliens  in  the  definition  of 
eligible  families  in  section 
409(a){7)(B)(i)(IV)  is  imder  the  criteria  of 
families  eligible  for  assistance  imder 
TANF.  Once  a  State  affirms  that  illegal 
aliens  are  eligible  for  TANF  assistance, 
then  the  State  may  provide  a  State  or 
local  public  benefit  as  part  of  TANF  or 
a  separate  State  program.  For  example, 
if  the  State's  law  only  authorizes  for 
child  care  to  be  provided  to  illegal 
aliens  through  a  non-TANF  program 
(e.g.,  CCDF),  it  could  not  claim  any  such 
expenditiues  as  MOE.  However,  if  its 
law  authorizes  child  care  provided 
through  TANF  for  illegal  immigrants,  it 
may  claim  such  expenditines  as  MOE. 
Or,  if  it  provides  such  a  service  to  illegal 
aliens  through  a  separate  State  program 
and  not  the  TANF  program,  but  the 
illegal  aliens  are  eligible  for  both,  it  may 
claim  those  expenditures  as  MOE. 

A  State  may  claim  qualified 
expenditures  for  the  individuals 
described  in  the  prior  two  paragraphs 
for  MOE  purposes  because  these  are  the 
aliens  who  are  either  eligible  for  TANF 
benefits  or  lawfully  present  in  this 
country  and  eligible  for  TANF 
assistance,  but  for  the  application  of 
title  IV  of  PRWORA.  If  a  State  decides 
to  restrict  alien  eligibility  for  State 
public  benefits,  then  it  may  only  claim 
MOE  for  qualified  segregated  TANF 
expenditiues  or  qualified  separate  State 
program  expenditures  made  with 


respect  to  the  excepted  qualified  aliens 
mentioned  in  section  412. 

Two  limited  circumstances  exist  in 
which  it  may  be  possible  for  a  State  to 
help  all  aliens,  lliese  ciraunstances 
apply  regardless  of  funding  source,  i.e., 
whether  a  State  uses  Federal  TANF, 
State  TANF,  or  separate  State  program 
funds.  These  circiunstances  derive  from 
section  401(b)  and  (c)  and  section  411(b) 
and  (c)  of  PRWORA,  which  describe 
alien  eligibility  for  Federal  public 
benefits  and  State  or  local  public 
benefits,  respectively. 

First,  both  sections  401(b)  and  411(b) 
of  PRWORA  affirm  that  States  may 
provide  certain  noncash  Federal  or  State 
and  local  public  benefits  to  any  alien. 
Such  benefits  are  those  necessary  for  the 
protection  of  life  or  safety  and  include 
those  specified  by  the  Attorney  General 
in  a  notice  dated  August  23, 1996  (AG 
Order  No.  2049-96.  61  FR  45985 
available  on  line  at  http:// 
www.acf.dhhs.gov/news/welfare/wr/ 
830fdreg.htm).  In  the  notice,  the 
Attorney  General  specified  the  kinds  of 
noncash  government-funded 
commimity  programs,  services,  or 
assistance  that  are  necessary  for 
protection  of  life  or  safety  and  for  which 
all  aliens  continue  to  be  eligible. 
However,  for  all  aliens  to  be  eligible, 
sections  401(b)(1)(D)  and  411(b)(4)  both 
state  that  neither  the  government- 
funded  programs,  services,  or  assistance 
provided,  nor  the  cost  of  such 
assistance,  may  be  conditioned  on  the 
individual  recipient's  income  or 
resources.  While  such  service  may  meet 
one  of  the  piuposes  of  TANF  and  may 
be  provided  as  part  of  TANF  or  a 
separate  State  program,  a  State  may 
claim  toward  MOE  only  qualified 
expenditures  with  respect  to  eligible 
(needy)  families.  Therefore,  to  claim  any 
expenditiues  that  meet  the  Attorney 
General's  specifications  for  life  and 
safety,  a  State  must  have  a  soimd 
methodology  that  enables  it  to  identify 
and  claim  only  the  portion  of  total 
qualified  expenditures  for  benefits  that 
it  has  provided  to  eligible  families. 

Second,  section  401(c)  defines  a 
Federal  public  benefit  and  section 
411(c)  defines  a  State  or  local  public 
benefit.  Both  sections  use  the  same 
definition.  The  August  4, 1998,  Federal 
Register  notice  that  identified  TANF  as 
a  Federal  public  benefit  expressly  states 
that  not  "all  benefits  or  services 
provided  by  these  programs  are  'Federal 
public  benefits'  and  require 
verification."  Because  sections  401(c) 
and  411(c)  use  the  same  wording  to 
define  a  public  benefit,  we  believe  this 
statement  may  also  apply  to  benefits 
provided  with  segregated  State  TANF 
funds  and  separate  State  program  funds. 


When  a  benefit  is  not  a  Federal  or  State 
or  local  public  benefit,  a  State  is  not 
statutorily  bound  to  restrict  eligibility  to 
certain  aliens  and  can  provide  that 
benefit  to  all  aliens. 

The  August  4, 1998  Federal  Register 
"Notice  with  Conunent  Period" 
includes  some  general  discussion  about 
discerning  whether  a  benefit  should  or 
should  not  be  considered  a  Federal 
public  benefit.  We  suggest  this  same 
discussion  may  be  valuable  to  States  in 
interpreting,  per  section  411(c),  the 
specific  services  that  a  State  would  or 
would  not  consider  a  State  or  local 
public  benefit  imder  TANF  or  through 
a  separate  State  or  local  program.  If  a 
particular  benefit  or  service  under  the 
State's  TANF  program  or  separate  State 
or  local  program  is  not  a  public  benefit, 
then  the  State  may  claim  qualified 
expenditiues  with  respect  to  any  alien 
family  member  who  is  "eligible  for 
TANF  assistance." 

In  addition  we  proposed  that  States 
may  be  able  to  count  as  MOE 
expenditm«s,  funds  transferred  to  Tribal 
grantees  to  assist  families  eligible  under 
an  approved  Tribal  TANF  plan. 
However,  if  the  eligibility  criteria  under 
the  Tribal  TANF  program  are  broader 
than  imder  the  State's  TANF  plan,  then 
all  expenditiues  of  State  funds  within 
the  Tribal  TANF  program  might  not 
count  as  MOE.  Only  expenditures  used 
to  assist  an  "eligible  family"  under  the 
State  program  count.  States  must  ensure 
that  State  funds  are  expended  on  behalf 
of  families  eligible  under  the  State's 
income  and  resource  standards. 

(c)  Types  of  Activities 

Section  409(a)(7)(B)(i)(I)(aa)-(ee) 
specifies  that  State  exp>enditures  on 
eligible  families  for  the  following  types 
of  assistance  are  "qualified 
exp>enditures"  for  basic  MOE  purposes: 

•  Cash  assistance  (see  subsequent 
discussion  on  this); 

•  Child  care  assistance  (see  the 
discussion  at  §  263.3); 

•  Education  activities  designed  to 
increase  self-sufficiency,  job  training, 
and  work  (note  the  specific  exception  at 
§263.4); 

•  Any  other  use  of  funds  allowable 
imder  section  404(a)(1)  (see  subsequent 
discussion  on  this);  and 

•  Associated  administrative  costs 
(subject  to  a  15-percent  cap,  as 
discussed  in  §  263.0  and  subsequentiy). 

It  is  important  to  remember  that  the 
activities  mentioned  above  count 
toward  a  State's  basic  MOE  requirement 
if  they  are  reasonably  calculated  to 
accomplish  a  purpose  of  the  program. 
This  restriction  follows  from  the 
language  at  section  409(a)(7)(B)(I)(ee)  of 
the  Act  authorizing  as  MOE,  "any  other 
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use  of  funds  allowable  under  section 
404{a){l}."  Section  404(a)(1)  of  the  Act 
refers  to  activities  that  are  reasonably 
calculated  to  meet  a  purpose  of  the 
TANF  program.  The  use  of  the  word 
"other"  infers  that  the  activities  listed 
above  (ee),  i.e.,  (aa)-(dd)  must  also  be 
reasonably  calculated  to  accomplish  a 
purpose  of  the  program.  Hence,  not  only 
must  expenditures  of  funds  pursuant  to 
(ee)  be  reasonably  calculated  to 
accomplish  a  TANF  purpose,  so  must 
State  expenditures  pursuant  to  (aa)- 
(dd):  cash  assistance,  child  care 
assistance,  educational  activities,  and 
administrative  costs  (discussed  in  detail 
further  on). 

We  mentioned  in  the  NPRM  that 
expenditiu^s  for  "assistance"  for  MOE 
purposes  may  take  the  form  of  cash, 
certificates,  vouchers,  or  other  forms  of 
disbursement,  as  determined  by  the 
State.  MOE  expenditures  may  also  be  for 
ongoing,  short-term,  or  nonreciurent 
benefits.  The  definition  of  assistance  at 
§  260.31  (§  270.30  of  the  NPRM)  does 
not  limit  the  natiu*  of  State-funded  aid 
provided  to  eligible  families  under 
TANF  or  separate  State  programs  that 
can  coimt  as  MOE.  The  authorization  as 
MOE  of  "any  other  use  of  funds 
allowable  under  section  404(a)(1)" 
indicates  that  Congress  intended  all 
types  of  benefits  provided  to  families 
under  TANF  under  section  404(a)(1)  of 
the  Act  should  count  as  MOE.  These  can 
include  "nonassistance"  benefits  such 
as  nonrecurrent,  short-term  benefits. 

Thus,  State  expenditiues  with  respect 
to  eligible  families  for  activities  such  as 
pre-pregnancy  family  planning  services, 
teen  parenting  programs,  youth  and 
family  counseling  or  support  services, 
job  training  or  employment  services,  or 
forms  of  crisis  assistance  that  meet  the 
purposes  of  the  program  under  section 
404(a)(1)  may  also  count  toward 
meeting  a  State's  MOE  requirement. 
However,  such  expenditures  are  subject 
to  other  limitations  and  restrictions 
under  §§  263.5  and  263.6  (§§  273.5  and 
273.6  of  the  NPRM). 

hi  the  NPRM,  we  also  addressed 
additional  limitations  and  restrictions. 
We  included  some  specific  case 
situations  that  came  to  ova  attention  and 
invited  comment  on  these  and  other 
examples  of  aid  for  eligible  families  that 
States  believed  could  qualify. 

(1)  Cash  Assistance 

This  category  includes  cash 
payments,  including  electronic  benefit 
transfers,  to  meet  basic  needs;  assistance 
with  work-related  transportation  costs; 
clothing  allowances;  and  any  child 
support  collected  on  behalf  of  an 
eligible  child  that  the  State  passes 
through  to  the  eligible  family. 


The  preamble  in  the  proposed  rule 
pointed  out  that  section  5506(b)  of  Pub. 
L.  105-33  amended  section 
409(a)(7)(B)(i)(I)(aa)  of  the  Act  to 
specifically  allow  assigned  child 
support  collected  by  the  State  and 
distributed  to  the  family  to  count 
toward  a  State's  basic  MOE  so  long  as 
the  amoimt  is  disregarded  in 
determining  the  family's  eligibility  for 
and  amount  of  TANF  assistance. 
However,  we  neglected  to  point  out  that 
section  5506(b)  also  provided  that  the 
assigned  child  support  distributed  to  the 
family  must  come  from  the  State's  share 
of  the  amount  collected.  The  law 
specifically  refers  to  the  amount 
collected  and  distributed  to  the  family 
under  section  457(a)(1)(B).  Section 
457(a)(1)(B)  provides  that  the  State  may 
retain  or  distribute  to  the  family  its 
share  of  the  support  amount  so 
collected.  Thus,  more  accurately, 
section  409(a)(7)(B)(i)(I)(aa)  expressly 
allows  the  State's  share  of  assigned 
child  support  amount  collected  on 
behalf  of  the  family  and  distributed  to 
the  family  to  count  toward  a  State's 
basic  MOE,  provided  that  the  State 
disregards  the  amount  sent  to  the  family 
in  determining  the  family's  eligibility 
and  amount  of  TANF  assistance.  We 
have  clarified  this  point  in  the  final 
rule. 

Cash  assistance  also  includes  State 
expenditures  on  behalf  of  eligible 
families  as  part  of  a  State's  refundable 
Earned  Income  Tax  Credit  (EITC) 
program.  Under  a  State  EITC  program, 
we  determined  that  only  expenditures, 
i.e.,  the  refundable  portion  of  EITC 
payments  actually  paid  to  eligible 
families,  may  count  as  MOE.  Also,  if  the 
State  had  an  EITC  program  in  FY  1995, 
it  may  coimt  the  total  amount  of  the 
refundable  portion  of  the  EITC  actually 
paid  to  eligible  families  only  to  the 
extent  that  this  amoimt  exceeds  the  total 
amoimt  of  the  refundable  portion  of  the 
EITC  actually  paid  in  FY  1995  (see 
§263.5). 

(2)  Any  Other  Use  of  Fimds  Allowable 
Under  Section  404(a)(1) 

Section  404(a)(1)  provides  that  TANF 
funds  may  be  used  "in  any  manner  that 
is  reasonably  calculated  to  accomplish 
the  piupose  of  the  TANF  program, 
including  to  provide  low  income 
households  with  assistance  in  meeting 
home  heating  and  cooling  costs."  In 
§  260.20  (§  270.20  of  the  NPRM),  we  list 
the  statutory  purposes  of  the  TANF 
program. 

(3)  Medical  and  Substance  Abuse 
Services 

The  statute  does  not  prohibit  the 
expenditure  of  State  MOE  funds  on 


medical  expenditures.  Therefore,  States 
may  count  expenditures  of  their  own 
funds  to  provide  treatment  services  to 
individuals  seeking  to  overcome  drug 
and/or  alcohol  abuse  when  these 
services  assist  in  accompfishing  the 
purposes  of  the  program.  This  policy 
would  also  comport  with  both  the 
Administration's  support  for  drug 
rehabilitation  services  and  the 
congressional  call  for  State  flexibility  in 
the  operation  of  welfare  programs. 

We  reminded  States  that  such 
expenditures  must  be  consistent  with 
the  purposes  of  the  program  and  made 
to,  or  on  behalf  of,  eligible  families.  We 
also  reminded  States  that  section 
408(a)(6)  bars  the  use  of  Federal  TANF 
funds  for  medical  services.  Therefore, 
States  using  MOE  funds  to  provide 
medical  treatment  services  may  not 
commingle  State  and  Federal  "TANF 
funds.  In  addition,  any  State 
expenditures  on  medical  services  that 
are  used  to  obtain  Federal  matching 
funds  under  the  Medicaid  program 
would  not  count  as  MOE.  (Refer  to  the 
discussion  under  §  263.6.)  Finally.  State 
expenditures  on  medical  and  substance 
abuse  services  may  only  count  as  MOE 
subject  to  the  "new  spending" 
limitations  set  forth  in  §  263.5. 

(4)  Juvenile  Justice 

State  funds  used  to  pay  the  costs  of 
benefits  or  services  provided  to  children 
in  the  juvenile  justice  system  and 
previously  matched  under  the  EA 
program  do  not  count  toward  MOE. 
More  specifically,  as  juvenile  justice 
services  do  not  meet  any  of  the  piuposes 
of  the  TANF  program,  they  are  not  an 
allowable  use  of  funds  under  section 
404(a)(1). 

While  some  States  may  expend  their 
Federal  TANF  funds  for  this  purpose, 
under  section  404(a)(2),  the  definition  of 
"qualified  State  expenditures,"  for  MOE 
purposes,  does  not  include  the  reference 
to  section  404(a)(2).  Therefore,  we  have 
concluded  that  Congress  did  not  intend 
to  automatically  qualify  all  previously 
authorized  IV-A  expenditures  as  MOE. 
States  that  expend  Federal  TANF  funds 
for  this  purpose,  luider  section 
404(a)(2),  must  not  conuningle  State 
funds  with  Federal  TANF  funds  if  they 
wish  the  State  funds  to  count  as  MOE. 

(5)  State  "Rainy  Day"  Funds 

Some  States  inquired  whether  State 
funds  allocated  or  set  aside  during  a 
fiscal  year  as  a  "rainy  day"  fund,  to  act 
as  a  hedge  against  any  economic 
downturn,  could  count  as  MOE.  While 
we  understand  State  intent,  these 
allocations  or  set-asides  are  not 
expenditures.  States  must  actually 
expend  funds  on  behalf  of  eligible 
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femilies  during  the  fiscal  year  for  the 
money  to  couAt  toward  the  State's  MOE 
for  that  fiscal  year.  (However,  under 
section  404(e),  States  may  reserve 
Federal  TANF  funds  from  any  fiscal 
year  for  use  in  any  other  fiscal  year.) 

(6)  Administrative  Costs 

Administrative  expenditures  may 
coimt  toward  a  State's  MOE,  but  only  to 
the  extent  that  they  do  not  exceed  15 
p>ercent  of  the  total  amount  of  qualified 
State  expenditures  for  the  fiscal  year. 
This  limitation  is  the  same  as  the  limit 
for  Federal  TANF  administrative 
expenditiues.  Therefore,  we  proposed 
that  the  State  apply  the  same  definition 
of  administrative  costs  for  MOE 
purposes  as  for  Federal  TANF  funds. 

Section  404(b)(2)  states  that 
expenditiires  of  Federal  TANF  funds 
with  respect  to  information  technology 
and  computerization  needed  for 
tracking  or  monitoring  activities  are  not 
subject  to  the  15-percent  TANF  limit. 
We  are  providing  the  same  flexibility 
with  respect  to  the  administrative  cost 
cap  on  MOE  expenditures.  Thus,  the 
rules  do  not  include  information 
technology  and  computerization 
expenditures  under  the  administrative 
cost  cap;  they  allow  such  expenditures 
to  coimt  toward  meeting  a  State's  MOE 
reqiiirement,  without  being  limited  by 
the  15-percent  cap  on  administrative 
expencbtures. 

Comments  and  Responses 
Siumnary 

We  received  niunerous  comments  on 
§  273.2  of  the  proposed  rule.  Many  of 
the  comments  fociised  on  the  definition 
of  eligible  family.  One  conunenter 
praised  otir  broad  interpretation  of  the 
term  "eligible  family."  Others  indicated 
that  it  may  not  be  broad  enough. 
Numerous  commenters  requested 
clarification  of  the  definition. 

We  also  received  comments  regarding 
some  of  the  examples  of  qualified 
expenditiues  mentioned  in  the 
proposed  rule  as  well  as  a  few 
conmients  on  other  examples  of  aid  for 
eligible  families  that  conunenters 
believe  could  qualify.  Although  we 
received  only  a  few  specific  comments 
regarding  the  15-percent  cap  on 
administrative  MOE  expenditures,  we 
received  a  substantial  munber  of 
comments  on  various  aspects  of  the 
proposed  definition  of  administrative 
costs.  Since  this  definition  applies  to 
the  State  as  well  as  the  Fedend  cap  on 
administrative  expenditures,  we  refer 
you  to  the  begiiming  of  this  subpart,  at 
§  263.0,  for  a  fuller  discussion  of  the 
various  issues  raised  and  conclusions 


reached  regarding  the  final  definition  of 
administrative  costs. 

Finally,  a  couple  of  the  comments 
concerned  the  cash  management 
principles  governing  the  draw-down  of 
Federal  tANf  funds  because  the  draw- 
down of  Federal  TANF  funds  is  tied  to 
MOE  expenditures. 

After  carefully  considering  the 
comments,  we  made  some  clarifications 
and  a  few  changes  to  the  final  rule.  We 
will  address  the  comments  following 
the  order  of  the  NPRM  preamble. 

(a)  Qualified  State  Expenditures 

Comment:  One  commenter  noted  that 
States  have  raised  a  number  of  questions 
regarding  application  of  the  Cash 
Management  Improvement  Act  (CMIA) 
to  the  TANF  program  and  MOE  funds. 
The  commenter  recommended 
incorporating  the  guidance  currently 
being  developed  jointly  by  the  Financial 
Management  Service  (FMS)  of  the  U.S. 
Department  of  Treasiuy  and  ACF  in  the 
final  rule,  as  appropriate. 

Another  commenter  recommended 
clarifying  the  final  rule  to  specify  that 
States  may  draw  down  Federal  TANF 
funds  without  being  required  to  show 
that  they  met  their  MOE  requiftment  by 
the  end  of  the  year.  The  commenter 
wrote  that  our  rules  impose  a  de  facto 
match  requirement  that  is  burdensome 
on  States  and  could  cause  cash  flow 
problems. 

Response:  The  guidance  the 
commenter  is  referring  to  has  not  yet 
been  completed.  We  intend  to  release  it 
as  a  separate  issuance  once  it  is 
completed.  In  the  meantime,  CMIA 
Policy  Statement  Number  19,  dated  Jime 
1, 1997,  and  issued  by  FMS  provides 
general  cash  management  guidelines  for 
States  in  drawing  down  their  Federal 
TANF  funds. 

Federal  TANF  funds  are  subject  to  the 
Cash  Management  Improvement  Act 
and  the  grant  regulations  at  45  CFR 
92.20(b)(7).  These  rules  restrict  the 
draw-down  of  Federal  funds.  The  CMIA 
Policy  Statement  Number  19  requires 
that  States  must  expend  a  proportionate 
share  of  MOE  funds  for  any  period  the 
State  draws  down  Federal  TANF  funds. 
Thus,  we  have  not  made  the 
recommended  clarification. 

The  MOE  requirement  is  not  a  de 
facto  match  requirement.  However,  it  is 
similar  to  a  matching  requirement  in 
one  respect.  It  is  a  cost-sharing 
requirement,  as  Congress  recognized 
that  State  financial  participation  is 
essential  for  the  success  of  welfare 
reform. 

To  allow  a  State  to  expend  Federal 
TANF  funds  first,  then  later  spend  State 
funds  to  fulfill  the  basic  MOE 
requirement,  would  convey  to  the  State 


a  benefit  (interest  income)  that  was  not 
authorized  by  the  legislation 
establishing  TANF.  PRWORA  did  not 
provide  for  the  TANF  block  grant 
allocations  plus  interest.  The 
recommended  action  would  also  be  in 
violation  of  31  U.S.C.  6503(c)(1),  which 
governs  intergovernmental  financing 
and  the  U.S.  Treasury-State  (cash 
management)  Agreements  signed  by 
each  State  and  Territory. 

Although  States  must  meet  their  basic 
MOE  level  for  a  fiscal  year  by  the  end 
of  that  fiscal  year,  the  guidance  in  CMIA 
Policy  Statement  Niunber  19  does  not 
restrict  a  State's  ability  to  draw  down  its 
full  TANF  grant.  Once  a  State  meets  its 
basic  MOE  requirement,  the  State  may 
draw  down  its  remaining  TANF  funds 
without  contributing  additional  MOE 
funds.  However,  the  draw-down  of 
Federal  TANF  funds  must  be  for 
immediate  cash  needs.  Under  no 
circumstances  may  a  State  draw  down 
funds  that  are  not  needed  for  a  specific 
program  expenditure. 

(b)  Eligible  Families 

In  addition  to  comments  as  discussed 
below,  w«  corrected  an  incomplete 
citation  in  §  273.2(c)  of  the  NPRM.  This 
paragraph  addressed  the  circumstances 
under  which  expenditures  on  families 
that  had  exceeded  the  Federal  time  limit 
would  count  as  MOE.  It  should  have 
cited  paragraphs  (b)(1),  (b)(2),  and 
(b)(3)--thus  indicating  that  the  families 
receiving  assistance  bad  eligible  alien 
status,  included  a  child  living  with  an 
adult  relative,  and  were  needy  under  the 
financial  criteria  in  the  TANF  plan. 
However,  it  foiled  to  include  the 
reference  for  this  third  provision.  In  the 
final  rule,  we  corrected  this  language. 

Comment:  A  few  commenters  argued 
that  we  should  leave  the  definition  of 
"eligible  fomily"  to  each  State.  One 
commenter  said  that  the  proposed 
definition  attempts  to  usurp  the  State's 
authority  to  define  eligible  family; 
another  indicated  that  Congress  was 
silent  on  this  topic. 

Response:  We  do  not  agree  that 
Congress  was  silent  on  the  topic  of 
"eligible  families."  In  feet,  this  issue  is 
addressed  in  the  Conference  Report 
(H.R.  Rep.  No.  725. 104th  Cong..  2d 
sess.,  at  56.  p.  296).  In  pertinent  part, 
the  conferees  agreed  that  "qualified 
expenditures  that  count  toward  the 

*  *  *  spending  requirement  are  all 
State-funded  expenditures  under  all 
State  programs  diat  provide  any  of  the 
following  assistance  to  families  eligible 
for  femily  assistance  benefits  (TANF). 

*  *  *"  More  importantly,  section 
409(a)(7)(B)(i)(I)  of  Act  provides  that 
qualified  expenditures  count  if  made 
with  respect  to  eligible  femilies.  Section 
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409(a)(7)(B)(iv)  defines  eligible  families 
in  pertinent  part  as  "^unilies  eligible  for 
assistance  under  the  State  program 
funded  under  this  part,"  i.e..  under 
TANF. 

Because  we  must  enforce  a  penalty  if 
a  State  fails  to  meet  the  basic  MOE 
requirement,  we  must  specify  the 
standards  for  that  penalty.  The  term 
"eligible  families"  is  a  critical  part  of 
those  standards.  In  this  way,  States  may 
know  which  expenditures  may  coxmt 
and  avert  a  penalty. 

Comment:  Several  commenters 
expressed  concern  that  the  proposed 
rule  does  not  allow  expenditures  to  be 
counted  toward  the  basic  MOE 
requirement  if  made  for  lawfully 
residing  aliens  who  are  not  included  in 
the  definition  of  "qualified  alien,"  such 
as  certain  persons  residing  imder  color 
of  law  (PRUCOL).  The  conunenters 
pointed  out  that  section  5506(d)  of  the 
Balanced  Budget  Act  of  1997  (Pub.  L. 
105-33)  amended  the  welfare  reform 
law  to  allow  States  to  count  towards 
MOE  funds  spent  on  "families  of  aliens 
lawfully  present  in  the  United  States 
that  would  be  eligible  for  such 
assistance  but  for  the  application  of  title 
IV." 

Response:  We  agree  that  the  Balanced 
Budget  Act  made  this  change  and 
mentioned  it  in  the  preamble  to  the 
NPRM.  Also,  the  proposed  regulation 
recognized  that  MOE  expenditures 
could  be  used  to  help  certain  eligible 
nonqualified  alien  family  members 
(nonimmigrants  under  the  Inunigration 
and  Nationality  Act  and  aliens  paroled 
into  the  U.S.  for  less  than  one  year). 
However,  as  previously  mentioned,  we 
did  not  acciu'ately  analyze  the 
significance  of  this  statutory  language 
(defining  "eligible  families"  for  MOE 
claiming  purposes  relative  to  the  extant 
provisions  of  title  IV  of  PRWORA).  Refer 
to  the  earlier  extensive  discussion 
regarding  the  noncitizens  for  whom  the 
State  may  claim  MOE  expenditures. 

Comment;  Several  commenters 
questioned  the  proposed  rule  at 
§  273.2(b)(2),  which  required  that  a 
child  live  with  a  custodial  parent  or 
other  adult  caretaker  relative.  One 
commenter  noted  that  the  Balanced 
Budget  Act  of  1997  eliminated  the 
relationship  requirement  imder 
408(a)(1)  of  the  Act.  The  commenters 
believed  the  statutory  definition  of 
eligible  families  under  section 
409(a)(7)(B)(i)(IV)  and  even  the 
proposed  rule  permitted  them  to  assist 
children  who  do  not  live  with  a 
custodial  parent  or  other  adult  caretaker 
relative  (e.g.,  children  in  foster  care  and 
juvenile  justice  situations).  For  example, 
expenditures  associated  with  helping  a 
child  who  lives  in  an  alternative  living 


arrangement  had  been  permissible 
imder  the  former  Emergency  Assistance 
program  and  therefore  should  coimt 
toward  the  basic  MOE  requirement. 
Another  commenter  believed  the 
proposed  rules  were  too  narrow  and 
recommended  modifying  the  rules  to 
permit  qualified  State  expenditures  for 
such  children  to  coujQt  toward  the  basic 
MOE  requirement. 

Response:  We  do  not  agree  that  the 
Balanced  Budget  Act  did  away  with  the 
relationship  requirement.  We  do  not 
believe  that  Congress  intended  to 
eliminate  the  relationship  requirement 
for  either  State  MOE  dollars  or  Federal 
TANF  funds.  Section  5505(a)  of  the 
Balanced  Budget  Act  of  1997  expressly 
indicates  that  section  408(a)(1)  was 
amended  to  eliminate  redundant 
language.  Previously,  both  sections 
408(a)(10)  (the  home  residence 
requirement)  and  408(a)(1)  (the  minor 
child  requirement)  explicitly  stated  that 
Federal  TANF  funds  could  only  be 
expended  on  a  family  that  includes  a 
child  residing  with  a  parent  or  other 
caretaker  relative.  The  Balanced  Budget 
Act  removed  the  redundant  phrase  bom 
408(a)(1)  and  added  a  cross-reference  to 
408(a)(10)^where  the  phrase  remains 
intact. 

Section  409(a)(7)(B)(i)(IV)  defines 
eligible  families,  in  pertinent  part,  as 
"families  eligible  for  assistance  imder 
the  State  program  funded  under  this 
part."  The  State  program  funded  imder 
this  part  is  the  TANF  program,  whether 
funded  with  the  Federal  grant  and/or 
State  funds.  The  criteria  with  respect  to 
TANF  assistance  include  the  provisions 
under  section  408,  and  specifically  the 
provision  just  discussed  under 
408(a)(1).  Under  section  408(a)(1),  no 
family  is  eligible  for  TANF  assistance 
unless  the  family  includes  a  minor  child 
who  resides  with  the  parent  or  other 
caretaker  relative.  Therefore,  we  believe 
there  is  a  direct  correlation  between 
sections  408(a)(1)  and 
409(a)(7)(B)(i)(IV). 

We  conclude  that  the  intent  of  section 
409(a)(7)(B)(i)(IV)  is  that  the  family 
include  a  child  residing  with  a  parent  or 
other  caretaker  relative.  A  State  may 
still  choose  to  aid  the  "child-only"  cases 
that  exclude  the  adult(s)  from  the  case. 
Nevertheless,  that  child  must  be 
residing  with  a  parent  or  other  caretaker 
relative.  Qualified  State  expenditures 
under  all  programs  (TANF  or  separate 
State  programs)  may  count  toward  basic 
MOE  if  made  with  respect  to  eligible 
families  who  meet  the  above  criteria  and 
are  for  one  of  the  categories  of  activities 
listed  under  409(a)(7)(B)(i)(I).  As  we 
indicated  in  the  proposed  rule,  not  all 
expenditures  for  services  that  had  been 
previously  authorized  under  the  former 


AFDC,  EA,  or  JOBS  programs  qualify  for 
MOE  purposes.  In  particular,  there  are 
services  (e.g.,  juvenile  justice  situations) 
that  do  not  meet  any  of  the  purposes  of 
the  TANF  program.  Rather,  such  former 
EA  services  generally  fall  under  section 
404(a)(2),  not  404(a)(1).  Therefore,  the 
expenditures  do  not  qualify. 

Comment:  A  few  commenters 
requested  that  we  revise  the  language  at 
§  273.2(b)(2)  of  the  proposed  rule  to 
permit  the  provision  of  assistance  to 
minors  who  are  temporarily  absent  firom 
the  home,  similar  to  the  time  periods 
given  in  section  408(a)(10)(A). 

Response:  As  we  explained  above,  an 
"eligible  family"  is  defined,  in  part,  as 
one  in  which  there  is  a  child  residing 
vnth  a  parent  or  other  caretaker  relative. 
Thus,  the  child's  home  is  that  of  the 
parent  or  other  caretaker  relative. 
However,  as  with  TANF,  under  section 
408(a)(10),  we  expected  that  States 
would  establish  policies  that  define  a 
reasonable  period  of  temporary  absence 
of  the  minor  from  the  home  for  MOE 
purposes.  Otherwise,  qualified 
expenditures  to  provide  services  or 
assistance  to  the  child  once  he  or  she 
left  the  home  would  no  longer  count 
toward  basic  MOE. 

During  the  temporary  period,  the 
child  is  considered  to  be  residing  with 
the  parent  or  other  caretaker  relative. 
Therefore,  State  may  continue  to  help 
the  eligible  family  through  expenditures 
that  are  reasonably  calculated  to 
accomplish  a  purpose  of  the  program, 
including  some  expenditures  for  the 
temporarily  absent  child  (except  as 
noted  later  in  this  discussion).  As  we 
previously  mentioned,  all  qualified 
expenditures  must  be  reasonably 
calculated  to  accomplish  a  purpose  of 
the  program. 

For  example,  family  preservation 
services,  such  as  parenting  training  or 
counseling,  and  some  forms  of 
transitional  assistance,  could  help 
ensure  that  parents  may  care  for  their 
children  in  their  own  home  (purpose  1). 
In  contrast,  it  is  unlikely  that 
expenditures  on  child  care  services 
would  be  reasonably  calculated  to 
accomplish  that  purpose  (or  any  of  the 
other  TANF  purposes)  if  the  only  child 
in  the  eligible  family  is  temporarily 
absent  from  the  home. 

Sometimes  the  child  is  temporarily 
absent  from  the  home  because  he  or  she 
has  been  placed  in  the  care  of  a 
correctional  facility,  juvenile  residential 
facility,  group  home,  protective  care, 
foster  care,  other  fecility  or  other 
nonrelative  care  eurangement.  Since  the 
child  is  deemed  to  be  residing  with  his 
or  her  parent  or  other  caretaker  relative 
during  the  temporary  period, 
expenditures  reasonably  designed  to 
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accomplish  the  purpose  of  the  program, 
including  continuation  of  cash 
assistance,  would  count  toward  MOE. 
However,  expenditiues  for  residential 
care  as  well  as  assessment  or 
rehabilitative  services,  including 
services  provided  to  children  in  the 
juvenile  justice  system,  do  not  meet  any 
of  the  purposes  of  the  TANF  program 
and  would  not  coimt  toward  basic  MOE. 
The  principal  purpose  for  placement  is 
to  protect  the  child  or  to  protect  society 
because  of  the  child's  behavior,  not  to 
care  for  the  child  in  his  or  her  own 
home  (purpose  1).  Since  the  focus  is  to 
address  the  child's  needs,  expenditiu«s 
to  care  for  the  child  in  these  living 
situations  does  not  end  the  dependence 
of  needy  parents  on  government  benefits 
by  promoting  job  preparation,  work  and 
marriage  (purpose  2).  The  remaining 
two  purposes  do  not  even  remotely 
relate  to  this  situation. 

It  is  important  to  note  that  this 
interpretation  does  not  preclude  a  State 
from  providing  foster  care  or  other 
protective  care  assistance  for  the  child. 
However,  these  expenditures  do  not 
count  toward  the  State's  basic  MOE 
requirement  because  they  are  not 
reasonably  calculated  to  accomplish  a 
purpose  of  the  program. 

It  would  be  reasonable  for  States  to 
use  the  time  frames  given  imder  section 
408(a)(10)  to  define  "temporary"  and  to 
develop  a  corresponding  MOE  policy. 
(Section  408(a)(10)  automatically 
appUes  when  a  St^e  uses  commingled 
State  funds  to  provide  TANF 
assistance.)  The  child  must  retiun  to  the 
home  by  the  end  of  the  temporary 
period  established  by  the  State. 
Otherwise,  the  child  no  longer  resides 
with  the  parent  or  other  caretaker 
relative.  If  the  child  is  the  only  eligible 
minor  in  the  eligible  family,  then 
services  or  assistance  for  the  eligible 
family  would  no  longer  coimt  toward 
the  basic  MOE  requirement,  if  the  child 
does  not  return  after  the  temporary 
absence. 

.  We  do  not  believe  it  is  reasonable  to 
determine  that  a  child  is  temporarily 
absent  from  the  home  if  the  child  has 
been  adjudicated  or  otherwise 
determined  to  require  placement  out  of 
the  home  for  longer  than  the  State's 
established  temporary  period.  In  these 
situations,  the  absence  is  for  a 
significant  period,  and  expenditures  for 
the  child  do  not  count  as  qualified  once 
the  child  has  left  the  home.  Further,  the 
child  is  not  deemed  to  be  residing  with 
his  or  her  parent  or  other  caretaker 
relative.  If  the  child  is  the  only  child  in 
the  &mily,  then  qualified  expenditines 
to  provide  services  or  assistance  to  the 
family  would  no  longer  coimt  toward 
basic  MOE  once  the  child  left  the  home. 


Comment:  The  NPRM  indicated  that  a 
State  is  free  to  define  who  is  a  member 
of  a  family  for  TANF  and  MOE  purposes 
and  can  choose  to  assist  other  family 
members  such  as  noncustodial  parents. 
Several  commenters  requested 
clarification  regarding  the  effect  of 
including  the  noncustodial  parent  or 
others  as  a  member  of  the  eligible  family 
(e.g.,  applicability  of  sanctions).  The 
commenters  asked  whether  "assistance" 
provided  to  a  noncustodial  parent 
coimts  against  the  family  for  purposes  of 
the  time  limit;  whether  a  State  can 
provide  assistance  or  services  to  a 
noncustodial  parent  without  providing 
assistance  to  the  rest  of  the  family;  and 
whether  a  State  must  include  the 
noncustodial  parent  as  a  family 
member.  One  advocacy  group  also  asked 
whether  a  State  coidd  provide 
assistance  to  other  relatives  not  living  in 
the  home;  define  a  family  to  include 
more  distant  relatives  not  in  the  home; 
or  even  include  nonrelatives  not  living 
in  the  home.  A  community  organization 
felt  that  the  potential  addition  of 
noncustodial  parents  or  others  not 
historically  included  within  tke  family 
should  not  be  totaUy  discretionary  with 
the  State.  The  commenter  recommended 
regulatory  restrictions  such  as  not 
providing  assistance  to  a  noncustodial 
parent  when  the  custodial  parent  is  not 
assisted.  Another  commimity 
organization  requested  that  we  spell  out 
the  full  ramifications  of  States  providing 
assistance  outside  the  traditional 
"AFDC  household"  so  that  States  will 
be  aware  of  the  consequences  of  their 
decisions. 

Response:  A  number  of  commenters 
appeared  to  have  interpreted  our 
statement  that  States  could  include  the 
noncustodial  parent  as  part  of  the  family 
to  mean  that  any  persons  outside  of  the 
home  may  be  a  member  of  the  eligible 
femily.  However,  we  did  not  intend  for 
other  relatives  or  nonrelatives  not  living 
in  the  home  to  be  included  as  members 
of  the  eligible  family.  Only  if  a  child  is 
eligible  in  the  home  in  which  such  other 
individuals  live  may  the  State  choose  to 
include  them  as  part  of  that  eligible 
family. 

At  minimum,  an  eligible  frmiily  must 
consist  of  a  minor  child  who  resides 
with  a  parent  or  other  caretaker  relative 
(or  consist  of  a  pregnant  individual). 
Beyond  this  minimum  configuration. 
States  may  add  other  household 
members  to  comprise  the  eligible 
family.  Thus,  we  expected  that  a  State 
would  configure  a  family  from  the 
individuals  living  in  the  home. 

The  only  exception  to  this  rule  is  the 
noncustodial  parent.  As  the  child's 
parent,  a  State  may  choose  to  include 
the  noncustodial  parent  as  a  member  of 


the  child's  eUgible  family.  It  also  may 
choose  not  to.  Fiuther,  a  State  may 
choose  the  circiunstances  under  which 
a  noncustodial  parent  would  be  a 
member  of  the  child's  eligible  family. 
We  leave  this  to  State  discretion  and 
have  included  a  minimal  definition  of 
noncustodial  parent  at  §  260.30. 

However,  it  is  important  to  remember 
that  an  adult  may  receive  TANF 
assistance  only  as  part  of  a  TANF 
family.  This  means  that  an  adult, 
including  a  noncustodial  parent,  caimot 
apply  for  or  receive  TANF  assistance 
independent  of  the  child  and  custodial 
parent  or  caretaker  relative,  if 
applicable.  Once  the  State  determines 
the  family  is  eligible,  it  is  up  to  the  State 
to  determine  the  most  appropriate 
assistance  and  nonassistance  benefits  to 
provide  to  family  members. 

Similarly,  expenditures  for  adults 
only  count  for  basic  MOE  purposes  if 
the  adult  is  part  of  a  TANF  or  TANF- 
eUgible  family  (i.e.,  a  femily  that  would 
be  eligible  for  TANF  assistance,  but 
whose  family  members  are  not 
necessarily  receiving  it).  And,  as  with 
TANF,  the  State  determines  the 
appropriate  benefits  to  provide  the 
eligible  fomily. 

As  a  member  of  the  child's  eligible 
family,  a  State  could  provide  a 
noncustodial  parent  with  benefits  or 
services  that  could  further  the  family's 
ability  to  attain  economic  self-support 
and  self-sufficiency.  Congress  clearly 
supported  this  notion.  For  example,  in 
section  101  of  PRWORA,  Ck)ngress 
stated  that  promotion  of  responsible 
fatherhood  and  motherhood  is  integral 
to  the  well-being  of  children.  In  section 
407(h)  of  the  Act,  Congress  expressed 
support  for  requiring  noncustodial, 
nonsupporting  parents  under  the  age  of 
18  to  fulfill  conuniuiity  work  obligations 
and  attend  appropriate  parenting  or 
money  management  classes  after  school. 
A  provision  in  section  466(a)  of  the  Act 
permits  a  State  to  issue  an  order,  or  to 
request  that  a  coiul  issue  an  order, 
requiring  an  individual  owing  past-due 
child  support  to  participate  in  work 
activities,  as  defined  in  section  407(d)  of 
the  Act. 

In  our  NPRM  discussion  of  individual 
regiilatory  provisions,  we  also  suggested 
that  States  examine  the  various  sections 
of  this  rule  where  the  term  family  is 
used.  We  understood  that  States  needed 
to  realize  the  other  effects,  in  terms  of 
the  TANF  requirements,  of  adding  other 
persons  to  the  eligible  family. 
Applicability  of  any  or  all  the  TANF 
requirements  depends  on  whether  a 
family  member  is  receiving  TANF 
"assistance"  as  defined  in  §  260.31. 

Applicability  of  a  TANF  requirement 
also  depends  on  the  person(s) 
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mentioned  in  a  particular  requirement. 
The  TANF  requirements  use  various 
terms,  such  as  "adult  or  minor  child 
head-of-household."  "adult,"  "teen 
parent,"  "family  member," 
"individual,"  "parent  or  other  caretaker 
relative,"  or  "single  custodial  parent" 
when  referring  to  family  members.  The 
effect  of  a  requirement  may  vary 
depending  on  the  status  of  the  person(s) 
receiving  assistance.  Each  requirement 
must  be  examined  to  determine  the 
effect  of  the  status  of  family  members  on 
its  applicability  or  on  the  amount  of 
assistance  paid  (e.g.,  in  sanction  cases). 

For  example,  the  calculation  of  the 
work  participation  rates  under  section 
407(b)  of  the  Act  consists  of  the  number 
of  families  receiving  assistance  under 
the  State  program  funded  under  this 
part  that  include  an  adidt  or  a  minor 
child  head-of-household  who  engaged 
in  work  for  the  month  (the  nimierator), 
divided  by  the  number  of  families 
receiving  TANF  assistance  during  the 
month  that  include  an  adult  or  a  minor 
head-of-household  minus  the  number  of 
families  that  are  subject  to  a  penalty  for 
refusing  to  work  in  that  month — except 
if  a  family  has  been  sanctioned  for  more 
three  of  the  last  12  months  (the 
denominator).  For  this  requirement, 
once  a  TANF  eligible  family  includes  an 
adult  who  receives  some  form  of  TANF 
"assistance,"  the  family  is  included  in 
the  calculation  of  the  work  participation 
rate,  and  the  adult  may  be  required  to 
participate  in  work  activities.  An 
"adult"  eligible  family  member 
receiving  TANF  assistance  could  be  the 
custodial  parent  or  other  adult  caretaker 
relative,  a  noncustodial  parent,  or  any 
other  adult  household  member  as 
determined  by  the  State. 

Furthermore,  section  407(e)  of  the  Act 
requires  the  State  to  reduce  or  terminate 
the  family's  TANF  assistance  if  an 
individual  in  the  family  refuses  to 
engage  in  required  work.  "Individual" 
eligible  family  members  could  include 
the  noncustodial  parent  or  other 
members  of  the  eligible  family.  Yet,  the 
child  care  exception  applies  only  if  the 
individual  refusing  is  a  single  custodial 
parent  caring  for  a  child  under  age  six. 

Applicability  of  a  requirement  can 
also  depend  on  the  context  of  the 
funding.  The  term  "under  the  State 
program  funded  imder  this  part"  used 
in  the  above  provisions,  as  well  as  the 
terms  "under  the  program"  and  "under 
the  program  funded  imder  this  part,"  all 
mean  the  State's  TANF  program, 
whether  funded  with  Federal  or  State 
funds.  Applicability  of  a  TANF 
provision  also  depends  on  whether  the 
State  fubds  under  the  TANF  program  to 
provide  assistance  to  the  family  member 
are  commingled  with,  or  segregated 


from,  Federal  grant  funds.  We 
mentioned  earlier  in  this  discussion  that 
a  State  could  expend  State  funds  for 
MOE  purposes  in  different  ways.  In 
terms  of  Ae  TANF  program,  State 
expenditures  may  be  commingled  with, 
or  segregated  from.  Federal  grant  funds. 
Provisions  in  the  statute  that  use  any  of 
the  above-mentioned  terms  apply  to 
Federal  or  State-funded  (whether 
commingled  or  segregated)  assistance 
received  under  the  TANF  program,  as 
depicted  in  the  above  examples. 

m  addition,  imder  section  408(a)(3) 
and  title  FV-D  of  the  Act,  a  family  may 
not  receive  TANF  assistance  unless  an 
assigimient  of  support  rights  has  been 
executed  on  the  child's  behalf.  The 
assignment  would  also  include  the  right 
to  spousal  support  in  the  case  of  a 
custodial  parent  who  receives  TANF 
assistance.  However,  as  discussed  in  the 
preamble  to  §  260. 3 1 ,  if  the 
noncustodial  parent  also  receives  TANF 
assistance  as  a  family  member,  the 
assistance  provided  to  the  noncustodial 
parent  will  not  be  considered 
"assistance"  for  purposes  of  the 
collection  and  distribution  of  assigned 
child  support  under  title  IV-D  of  the 
Act. 

Provisions  that  only  use  the  term 
"grant"  or  "amounts  attributable  to 
funds  provided  by  the  Federal 
government"  (e.g.,  the  five-year  time 
limit,  and  expenditures  for  medical 
services)  refer  only  to  assistance 
provided  using  Federal  TANF  funds. 
They  do  not  apply  to  State-funded 
TANF  assistance  unless  the  assistance 
comes  from  conmiingled  funds.  If  a 
family  member  receives  assistance  bom 
commingled  State  funds,  then  rules  that 
would  otherwise  only  pertain  to  the  use 
of  Federal  grant  funds  apply. 

However,  as  discussed  at  §  264.1,  after 
further  analysis,  we  have  interpreted  the 
five-year  liinit  to  only  apply  when  the 
adult  family  member  is  the  head-of- 
household  or  the  spouse  ofthe  head-of- 
household  and  receiving  assistance. 
Thus,  if  the  noncustodial  parent  (i.e., 
the  parent  living  in  another  household) 
receives  TANF  assistance  as  an  eligible 
family  member,  that  receipt  impacts  the 
family's  hfetime  limit  only  if  he  or  she 
is  the  spouse  of  the  head-of-household. 
We  believe  this  situation  will  occur 
rarely,  if  ever.  The  months  that  any 
other  adult  eligible  family  member  who 
is  not  the  head-of-household  or  the 
spouse  of  the  head-of-household 
receives  TANF  assistance  would  not 
count  toward  the  family's  lifetime  limit. 

A  State  may  also  aid  eligible  family 
members  by  providing  various  services 
under  the  TANF  program  that  do  not 
constitute  "assistance."  If  so,  the  TANF 
requirements  explained  above  do  not 


apply.  Services  that  are  not  assistance 
(e.g.,  coimseling,  job  readiness, 
employment  placement  or  post- 
employment  services)  may  be  provided 
to  any  eligible  family  member,  e.g.,  the 
noncustodial  parent. 

For  basic  MOE  purposes, 
expenditures  must  be  with  respect  to  an 
individual  who  is  a  member  of  an 
eligible  femily.  An  eligible  family     . 
member  may  also  receive 
"nonassistance''  or  "assistance"  throiigh 
a  separate  State  program.  The 
requirements  applicable  to  "assistance" 
received  imder  the  TANF  program  do 
not  apply  to  separate  State  programs  or 
to  "nonassistance"  provided  to 
members  of  an  eligible  femily. 

Comment:  The  definition  of  eligible 
families  prohibits  States  from  counting 
for  MOE  purposes  expenditures  made 
for  pregnancy  prevention  services  to 
childless  individuals. 

Response:  Such  expenditures  would 
count  toward  meeting  the  basic  MOE 
requirement  only  if  the  childless 
individual  is  a  member  of  an  eligible 
family,  e.g.,  an  eligible  teen  family 
member.  Section  409(a)(7)(B)(i)(D 
expressly  provides  that  only  qualified 
expenditures  made  with  respect  to 
members  of  eligible  families  count. 
Thus,  we  have  not  changed  the  final 
rule.  However,  Federal  TANF  funds 
may  be  used  for  this  purpose  to  provide 
"nonassistance"  per  section  401(a)(3)  of 
the  Act. 

Comment:  Numeroift  commenters 
requested  clarification  of  §  273.2(b)(3)  of 
the  NPRM  which  required  that  an 
eligible  family  must  be  financially 
eligible  according  to  the  TANF  income 
and  resource  standards  established  by 
the  State  under  its  TANF  plan.  The 
commenters  indicated  that  a  uniform  or 
single  income/resource  standard  is 
inappropriate  as  it  would  restrict  States' 
ability  to  provide  families  with  services 
such  as  transitional  assistance,  e.g., 
child  care,  transportation,  ongoing  case 
management,  education  and  training,  or 
diversion  services  for  families  who  need 
one-time  or  short-term  help  to  prevent 
the  need  for  traditional  TANF  cash 
assistance.  A  few  commenters  noted 
that  a  State's  child  care  program  may 
have  its  own  income  and  resource 
limits.  Another  conunenter  indicated 
that  the  lack  of  flexibility  may  prevent 
certain  transfers  to  tribal  TANF 
programs  from  counting  toward  basic 
MOE.  Therefore,  commenters  asked  us 
to  clarify  the  rules  to  allow  for  different 
standards  of  need  for  different  types  of 
services.  They  wanted  a  definition 
broad  enough  to  cover  families  such  as 
those  who  are  transitioning  off  TANF, 
those  who  are  at  risk  of  receiving  TANF, 
and  those  served  through  separate  State 
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programs.  Finally,  another  conunenter 
asked  us  to  de-link  MOE  and  TANF 
eligibility. 

flesponse:  The  proposed  rule  at 
§  273.2(b)(3)  provided  that  an  eligible 
family  must  be  financially  eligible 
according  to  the  TANF  income  and 
resource  standards  established  by  the 
State  under  its  TANF  plan.  It  appears 
that  commenters  interpreted  our  use  of 
the  plural  term,  "standards,"  to  mean 
that  the  elements  used  to  determine 
financial  eligibility  (income  and 
resources)  constituted  a  single  set  of 
criteria  for  all  the  services  that  a  State 
would  provide.  This  was  not  our 
intention.  We  used  the  term  "standards" 
in  the  event  a  State  wanted  to  have 
miUtiple  financial  requirements  based 
on  the  different  services  that  it  wished 
to  provide  or  the  scope  of  families  it 
wished  to  aid. 

States  have  the  flexibility  to  decide 
the  particidar  income  and  resource 
requirements  that  they  will  use  to 
determine  whether  a  family  is 
financially  eligible  to  receive  a  service, 
a  package  of  services,  or  all  of  the 
services  provided  with  State  basic  MOE 
funds.  Thus,  both  income  and  resource 
requirements  may  vary,  as  determined 
by  the  State.  For  example,  a  State  could 
establish  different  financial  criteria  for 
femilies  no  longer  receiving  TANF  cash 
assistance  in  order  that  family  members 
may  receive  transitional  services.  Or,  a 
State  may  want  to  establish  standards 
for  providing  short-term  or  nonrecurrent 
assistance  to  families  in  order  to  prevent 
the  need  for  ongoing  TANF  assistance. 

Section  409(a)(7)(B)(IV)  of  die  Act 
indicates  that  an  eligible  family  is  a 
family  who  is  or  woidd  be  eligible  (as 
provided  in  this  section)  for  assistance 
under  the  State  program  funded  under 
this  part.  The  State's  TANF  program  is 
the  State  program  funded  under  this 
part  Thus,  there  is  a  statutory  link 
between  MOE  and  the  State's  TANF 
program.  However,  that  link  merely 
requires  that  an  eligible  family  is  or 
would  be  eligible  for  TANF  assistance. 
It  does  not  require  that  eligible  family 
members  must  necessarily  receive 
TANF  cash  assistance  or  any  other 
benefit  or  services  through  the  TANF 
program.  Section  407(a)(7)(B)(i)(I)  of  the 
Act  permits  the  State  to  help  eligible 
family  members  through  activities  in 
"all  programs,"  i.e.,  TANF  and  separate 
State  programs. 

Comment:  Some  commenters 
mentioned  that  States  should  be  able  to 
use  basic  MOE  funds  to  create  programs 
with  definitions  of  need  that  may  not 
assess  income  and  assets  at  all.  "They 
argued  that  section  409(a)(7)  allows  a 
State  to  claim  basic  MOE  spending  with 
respect  to  eligible  families  for  any  use 


of  funds  that  are  reasonably  calctdated 
to  accomplish  the  purpose  of  the  TANF 
program.  Providing  assistance  to  needy 
families  is  mentioned  in  only  two  of  the 
four  piuposes  of  the  program  under 
section  401(a)  of  the  Act.  Thus,  the  term 
"eligible  families"  should  include  a 
broader  population  of  families,  not  just 
those  who  are  needy  families.  Two 
commenters,  including  one  national 
organization,  also  noted  that  the  TANF 
purposes  do  not  require  that  spending 
has  to  be  made  to,  or  on  behalf  of,  an 
eligible  family.  For  example,  preventing 
and  reducing  the  incidence  of  out-of- 
wedlock  pregnancies  and  encoiuaging 
the  formation  and  maintenance  of  two- 
parent  families  could  involve  the 
development  of  materials,  pamphlets, 
videotapes,  and  counseling  activities 
directed  at  teen  pregnancy  prevention 
and  other  pregnancy  prevention 
initiatives.  Such  expenditines  benefit  all 
TANF  eligible  families  but  do  not 
necessarily  benefit  any  one  family  in 
particidar. 

Response:  As  we  explained  in  the 
above  response,  the  statute  defines  MOE 
expenditines  as  those  made  "with 
respect  to  eligible  families."  Thus,  it 
clearly  links  MOE  expenditures  to 
eligible  families.  An  eUgible  family  is  a 
family  who  is  or  would  be  eUgible  for 
assistance  under  the  State's  TANF 
program.  A  feimily  may  not  receive 
"assistance"  under  the  State's  TANF 
program  unless  the  family  is  needy.  We 
interpreted  the  term  "needy"  for  TANF 
and  MOE  purposes  to  mean  financial 
deprivation,  i.e.,  lacking  adequate 
income  and  resoinces.  We  continue  to 
believe  this  is  the  most  appropriate 
interpretation  and  decline  to  expand  the 
scope  of  the  definition  of  needy.  Hence, 
for  basic  MOE  purposes,  eligible 
families  are  those  who  are  financially 
eligible  according  to  the  State's 
applicable  income  and  resource  criteria. 

States  may  establish  different  income 
and  resource  criteria  to  cover  the  scope 
of  needy  eligible  famiUes  they  wish  to 
serve  or  the  various  services  or  activities 
they  want  to  provide.  States  are  free  to 
design  programs  involving  MOE 
activities,  including  those  mentioned  by 
the  commenter,  to  reach  as  broad  a 
population  as  they  choose.  However, 
only  that  part  of  the  total  expenditures 
made  on  behalf  of  eligible  families  who 
meet  the  State's  applicable  financial 
eligibility  criteria  counts  toward  a 
State's  basic  MOE. 

We  would  like  to  point  out  that 
Federal  TANF  funds  may  also  be  used 
to  pay  for  "nonassistance"  activities 
(such  as  those  described  above)  that 
meet  the  purposes  of  the  program  as 
given  in  section  401{a)(l)--(4)  of  the  Act 
and  §  260.20.  Federal  TANF  funds  may 


also  be  used  for  activities  that  benefit 
non-needy  families  in  some  cases,  e.g., 
activities  that  meet  the  purpose  of  either 
section  401(a)(3)  or  (a)(4)  of  the  Act.  In 
this  respect,  there  may  be  more 
flexibility  in  the  expenditures  that  are 
allowable  uses  of  Federal  funds  than 
those  that  are  allowable  for  MOE 
purposes.  This  is  because  federally 
funded  services  or  benefits  do  not 
necessitate  a  determination  of  financial 
eligibility  (need)  if  they  do  not  meet  the 
definition  of  assistance.  Thus,  States 
may  use  Federal  TANF  funds  (in 
accordance  with  section  404  of  the  Act) 
to  provide  "nonassistance"  services  or 
benefits  to  eligible  individuals  who 
meet  the  State's  other,  nonfinancial, 
objective  criteria  for  the  delivery  of  such 
benefits. 

Comment:  Some  commenters  asked 
whether  a  State  must  make  use  of 
resource  standards,  noting  that  there  is 
no  statutory  requirement  to  do  so.  Other 
commenters  noted  that  the  definition  of 
"needy"  may  or  may  not  include  an 
asset  test.  For  various  benefits,  a  State 
may  just  establish  income  criteria  to 
determine  the  families  who  are  eligible 
for  the  benefit.  One  national 
organization  also  indicated  that  some 
States  are  considering  eliminating 
resoince  standards. 

Response:  Tide  IV-A  of  the  Act 
setting  forth  the  TANF  program  does  not 
address  income  or  resource 
requirements  (except  under  section 
408(f)  with  respect  to  deeming  an  alien's 
sponsor's  income  and  resources). 
Father,  it  uses  the  term  "needy." 
Althoiigh  we  interpreted  "needy"  to 
mean  financial  deprivation,  i.e.,  lacking 
adequate  income  and  resources,  we  also 
recognize  that  some  State  programs  may 
just  involve  an  income  test.  Therefore, 
we  are  not  requiring  States  to  have 
resource  requirements.  We  have 
clarified  this  point  in  the  final  rule 
under  §  263.2(b)(3)  by  stating  Uiat  a 
fanuly  must  be  financially  eligible 
according  to  the  appropriate  "TANF 
income  and  resource  (when  applicable) 
requirements  established  by  the  State 
and  contained  in  its  TANF  plan.  (We 
discuss  eligibility  criteria  in  the  TANF 
plan  further  in  response  to  other 
comments  in  this  section.)  In  this  way. 
States  not  only  decide  the  scope  of 
families  they  want  to  serve,  but  also  the 
families  most  in  need  of  particular 
programs  or  services. 

Coniment:  One  commenter  noted  that, 
with  respect  to  resoinces,  a  State's 
standard  may  address  cash  assets  only. 
Two  commenters  indicated  concern  that 
an  asset  limit  that  does  not  allow  a 
family  to  own  a  serviceable  and  reliable 
vehide  to  get  to  work  or  services  is 
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extremely  counterproductive  to  moving 
people  to  work. 

Response:  It  is  the  State's 
responsibility  to  specify  income  and/or 
resource  limits.  States  define  resources 
and  determine  which  resources  are 
considered,  e.g.,  whether  both  liquid 
and  nonliquid  resources  must  be 
considered  and  the  dollar  limit(s)  for 
each  type  of  resource.  For  example, 
many  States  have  already  eased 
restrictions  that  prevented  AFDC 
recipients  from  owning  cars.  Some 
States  are  increasing  the  excluded  value 
or  discoimting  entirely  the  value  of  a 
motor  vehicle  in  determining  TANF 
eligibility.  We  agree  that  such  actions 
can  promote  job  preparation  and  work. 

Comment:  A  few  commenters, 
including  two  advocacy  groups, 
recommended  that  we  establish  a 
ceiling  on  the  income  standards  used  by 
a  State  to  ensure  that  basic  MOE 
expenditures  are  appropriately  targeted 
to  help  families  most  in  need. 

Response:  The  proposed  rules  were 
silent  on  this  issue.  However,  we  do  not 
think  it  is  appropriate  for  us  to  establish 
a  ceiling  in  the  final  nde.  TANF  leaves 
this  responsibility  to  the  States.  We 
hope  that  States  will  establish 
reasonable  income  standards  to  ensure 
that  expenditures  are  targeted  to 
families  most  in  need. 

While  Congress  did  not  explicitly 
provide  for  an  income  cap  under  TANF, 
we  believe  that  Congress  was  very 
interested  in  the  ways  States  are 
targeting  their  resources  to  help  families 
most  in  need  find  work  and  move 
toward  self-sufficiency.  For  example, 
section  404(d)(3)(B)  of  the  Act  requires 
that  TANF  funds  transferred  to  title  XX 
programs  must  be  used  only  for 
programs  and  services  to  children  or 
their  families  whose  income  is  less  than 
200  percent  of  the  income  official 
poverty  line  (as  defined  by  the  Office  of 
Management  and  Budget)  applicable  to 
a  family  of  the  size  involved.  Thus,  we 
re-emphasize  our  hope  that  States  will 
target  their  resources  in  ways  that  help 
needy  families  and  support  the  goals  of 
the  program. 

In  §  265.9(c),  we  discuss  the  required 
information  on  MOE  programs  that 
States  must  submit  annually.  For 
example.  States  must  report  the 
eligibility  criteria  for  the  families  served 
under  each  MOE  program/activity.  This 
information  will  help  us  to  know  the 
scope  of  families  served  in  the  various 
MOE  programs.  At  some  future  date, 
depending  on  how  MOE  programs 
evolve,  we  may  want  to  look  at 
addressing  MOE-related  issues  through 
legislative  or  regulatory  proposals. 

Comment:  Two  commenters  asked 
what  the  applicable  standard  is  for 


purposes  of  basic  MOE  calculations  if  a 
State  applies  different  income  standards 
to  different  forms  of  assistance. 

Response:  For  purposes  of  counting 
MOE  expenditures,  qualified 
expenditures  under  all  State  or  local 
programs  consist  of  expenditiires 
claimed  with  respect  to  eligible  families 
(or  eligible  family  members)  who  met 
the  financial  criteria  (income  and 
resource  requirements,  when 
applicable)  corresponding  to  the 
particular  activity  (i.e.,  service  or 
assistance  provided)  as  described  in  the 
State  plan. 

It  is  also  important  to  note  that  the 
TANF  compliance  supplement  issued 
by  OMB  for  auditors  will  include  the 
basic  MOE  requirement.  In  addition. 
States  may  be  subject  to  other  audits  or 
reviews  from  time  to  time.  Therefore, 
States  must  be  able  to  support  their 
MOE  expenditures  with  adequate 
dociimentation. 

Comment:  One  commenter 
recommended  that  we  replace  the  term 
"eligible  families"  widi  "TANF-related 
families"  to  give  States  flexibility  to 
help  families  become  self-sufficient. 
Another  conunenter  recommended  that 
we  define  "eligible  families"  to  include 
persons  eligible  for  any  benefit  that 
coidd  be  made  to  a  family  with  TANF 
funds  in  the  State  program,  i.e.,  any 
expenditure  that  could  be  made  under 
section  404(a)(1)  or  (2)  of  the  Act  with 
respect  to  a  family.  Thus,  a  State  could 
use  its  own  funds  to  pay  for  benefits 
that  it  would  otherwise  have  paid  with 
Federal  TANF  grant  funds. 

Response:  "Eligible  families"  is  the 
term  used  in  the  statute.  Therefore,  we 
believe  this  is  the  appropriate  term  to 
use  in  the  rules.  As  we  explained 
earlier.  States  are  firee  to  establish 
different  income  and  resource  (when 
applicable)  criteria  to  match  the  scope 
of  families  it  wishes  to  serve  and  type 
of  services  it  wants  to  provide.  In  the 
TANF  program  and  in  separate  State 
programs,  States  have  the  flexibility  to 
offer  a  range  of  services  that  they  think 
will  help  eligible  families  attain  and 
maintain  self-sufficiency.  However,  for 
basic  MOE  purposes,  States  cannot 
necessarily  use  their  own  funds  in  the 
same  ways  as  Federal  TANF  funds.  To 
count  toward  basic  MOE,  expenditures 
of  State  funds  must  be  made  with 
respect  to  eligible  families.  The 
expenditures,  whether  imder  or  separate 
from  the  TANF  program,  must  provide 
the  family  or  family  members  with 
services  that  "qualify,"  i.e.,  fit  any  of  the 
activities  listed  under  section 
409{a){7)(B)(i)(I)  of  the  Act.  This 
provision  would  not  include 
expenditiues  imder  section  404(a)(2)  of 
the  Act.  (We  address  expenditiu^s 


under  section  404(a)(2)  later  in  this 
discussion.) 

Comment:  A  few  commenters  asked 
whether  States  needed  to  include  the 
income  and  resource  requirements  in 
the  State's  TANF  plan.  One  of  the 
commenters  recommended  that  State 
plans  clearly  define  and  delineate  all 
their  programs  so  that  there  is  a  clear 
understanding  of  who  is  eligible,  what 
services  and  benefits  are  available,  and 
the  TANF  requirements  and  other 
provisions  that  apply  to  recipients  of 
assistance.  In  addition.  States  should 
notify  recipients  in  TANF  programs 
(funded  with  either  Federal  or  State 
funds)  regarding  their  options  and 
responsibilities,  and  the  consequences 
of  their  choices.  They  also  believed  we 
should  require  States  to  develop  MOE 
plans  in  advance  of  making 
expenditures  and  that  States  should  file 
such  plans  with  HHS  and  publish  them 
in  the  State. 

Response:  We  agree  with  the 
comments  that  it  is  appropriate  for 
States  to  specify  in  their  TANF  plans 
the  financial  eligibility  criteria  (income 
and  resources,  when  applicable) 
associated  with  all  State  or  local 
programs  for  which  MOE  expenditures 
are  claimed  (including  State  funds  that 
are  commingled,  segregated  or  separated 
from  Federal  TANF  funds).  Section 
402(a)(l(A)(i)  of  die  Act  requires  that 
the  TANF  plan  outline  how  the  State 
intends  to  provide  assistance  to  needy 
families  with  (or  expecting)  children, 
and  provide  parents  with  job 
preparation,  work,  and  support  services 
to  enable  them  to  leave  the  program  and 
become  self-sufficient.  Section 
402(a)(l)(B)(iii)  requires  that  the  TANF 
plan  indicate  the  objective  criteria  for 
delivery  of  benefits,  the  determination 
of  eligibility,  fair  and  equitable 
treatment,  and  opportimity  for  appeal  of 
adverse  actions.  Neither  section  makes 
any  distinction  between  Federal  or 
State-funded  assistance,  service,  or 
benefits.  Since  States  can  use  either 
Federal  or  State  funds  to  provide 
assistance,  services,  or  benefits,  we 
beheve  that  the  State's  TANF  plan  is  the 
appropriate  place  to  indicate  this 
information  for  both  TANF  and  MOE 
expenditures. 

If  there  is  more  than  one  activity 
within  a  program  and  the  financial 
eligibility  criteria  differ  per  activity,  the 
State  must  also  indicate  each  different 
set  of  criteria  in  the  TANF  plan.  For 
example,  a  State  uses  State  funds  in  its 
transitional  services  program  that 
consists  of  transportation  and  child  care 
benefits,  ff  the  financial  eligibility 
criteria  are  different  for  the  two  benefits, 
the  State  must  indicate  the  financial 
eligibility  criteria  for  each  benefit. 


Federal  Register/ Vol.  64,  No.  69 /Monday.  April  12.  1999 /Rules  and  Regulations 17827 


In  addition,  although  we  do  not 
require  it,  we  believe  that  the  plan  is  the 
most  appropriate  place  for  States  to 
provide  a  brief  description  of  each  MOE 
program  benefit  provided  to  eligible 
fomilies  or  eligible  family  members,  as 
well  as  any  other  partiailar  eligibility 
criteria  tied  to  receiving  the  specific 
benefit  (e.g.,  must  be  participating  in  the 
State's  work  experience  component  to 
receive  a  particular  benefit).  In 
§  265.9(c),  we  discuss  the  required 
information  that  States  must  submit 
annually.  One  of  the  required  items 
includes  naming  each  of  the  State's 
MOE  programs  and  describing  the  major 
activities  provided  to  eligible  families 
imder  each  such  MOE  program.  To  the 
extent  this  information  is  in  the  State's 
TANF  plan,  the  annual  reporting 
requirement  may  be  met  by  referencing 
the  plan. 

In  sunmiary,  the  following 
information  must  be  in  the  State's  plan 
in  order  for  us  to  deem  the  plan 
submission  complete:  (1)  The  financial 
eligibility  criteria  with  respect  to 
eligible  families  that  are  associated  with 
the  State's  TANF  program  and  all  State 
or  local  MOE  programs;  and  (2)  a  brief 
description  of  the  corresponding 
program  benefit  provided  to  eligible 
families  or  eligible  family  members,  if 
the  State  has  used  MOE  funds  (either 
commingled  or  segregated)  to  provide 
the  benefit.  It  woidd  also  be  helpful  for 
States  to  include  a  brief  description  of 
the  corresponding  program  benefit 
provided  throiigh  separate  State  MOE 
funds.  However,  the  information  is  not 
required  in  order  to  deem  the  State's 
plan  submission  complete. 

We  maintain  a  copy  of  each  State's 
TANF  plan,  as  well  as  any  updates  to 
the  plan.  As  the  Balanced  Budget  Act 
clarified.  States  need  to  update  their 
plans,  as  appropriate,  to  reflect  new  or 
revised  financial  or  programmatic 
requirements  as  a  result  of  changes  in 
State  law  or  State  policies.  The  plan  is 
an  important  vehicle  for  ensuring  public 
awareness  of  the  various  ways  States  are 
helping  eligible  families  attain  and 
maintain  self-sufficiency. 

Comment:  A  few  commenters 
believed  we  should  hold  States 
accountable  for  complying  with  their 
plans  for  services  and  benefits  under 
TANF  (funded  with  either  Federal  or 
State  funds)  and  penalize  them  if  they 
foil  to  do  so. 

Response:  The  basic  MOE  penalty 
applies  if  a  State  fails  to  meet  the  basic 
MOE  annual  spending  requirement  with 
respect  to  eligible  families  as  provided 
in  this  subpart.  However,  neither  that 
penalty  nor  any  other  penalty  provides 
authority  for  us  to  penalize  a  State  for 


failure  to  carry  out  any  part  of  its  TANF 
plan. 

We  believe  that  States  are  committed 
to  expending  their  funds  in  ways  that 
best  assist  eligible  families  attain  work 
and  self-sufficiency.  States  have  a  very 
real  stake  in  the  success  of  welfare 
reform.  States  also  recognize  that  they 
are  ultimately  accountable  for  their 
expenditure  claims.  States  are  audited 
aimually  or  biennially  and  compliance 
with  the  basic  MOE  provisions  is  part  of 
the  audit. 

Following  publication  of  the  rules,  we 
will  update  the  compliance  supplement 
to  give  auditors  detailed  information 
about  how  to  assess  State  reports  on 
their  MOE  expenditiu«s. 

As  part  of  tneir  review,  we  will  refer 
them  to  the  information  supplied  in  the 
TANF  Financial  Report  and  the 
supplemental  information  on  MOE 
programs  and  MOE  expenditures 
provided  annually  imder  §  265.9(c). 
This  supplemental  material  provides 
information  about  the  scope  of  eligible 
families  served  with  MOE  funds  and  the 
ways  in  which  States  expend  their  MOE 
funds  to  help  eligible  families. 

In  the  compliance  supplement,  we 
will  suggest  auditing  procedines  that 
include  reviews  of  all  the  MOE  reports 
and  an  examination  of  issues  such  as 
the  following:  (1)  Were  all  MOE 
expenditures  reported  for  the  fiscal  year 
actually  made  dvuing  that  fiscal  year;  (2) 
has  the  State  adequately  documented 
that  reported  MOE  expenditures  went  to 
eligible  families;  (3)  were  the 
methodologies  the  State  used  to 
estimate  the  portion  of  program 
expenditures  going  to  eligible  families 
sound;  (4)  were  all  the  reported 
expenditittes  consistent  with  the 
purposes  of  TANF;  (5)  were  any 
expenditiu^s  made  in  violation  of  the 
prohibitions  in  §  263.6;  (6)  where 
applicable,  did  all  expenditures  meet 
the  "new  spending  test"  (e.g.,  for  every 
such  program,  did  the  State  properly 
identify  whether  the  program  existed  in 
1995  and  only  count  expenditiires  above 
the  total  State  expenditures  in  1995);  (7) 
were  administrative  costs  within  the  15- 
percent  cap;  and  (8)  were  the 
expenditures  consistent  with  the  cost 
principles  set  forth  in  0MB  Circular  A- 
87. 

We  will  use  the  results  of  the  audits, 
together  with  our  own  analysis  of  the 
TANF  Financial  Report  and  the  annual 
report,  to  identify  situations  where  a 
State  might  be  liable  for  an  MOE 
penalty.  For  example,  the  fourth  quarter 
TANF  Financial  Report  would  identify 
any  State  that  reported  MOE 
expenditiires  below  the  minimum  80- 
percent  (or  75-percent)  standard  for  the 
year.  Either  the  TANF  Financial  Report 


or  the  aimual  report  might  identify 
types  of  expenditures  that  could  be 
inconsistent  with  one  or  more  of  the 
requirements  for  "qualified  State 
expenditures."  We  might  also  imdertake 
additional  State  reviews  based  on 
complaints  that  arise  or  requests  from 
Congress. 

Comment:  A  few  commenters 
expressed  concern  regarding  the 
eligibility  determination  process  for 
different  types  of  services  or  assistance. 
The  commenters  contend  that  the 
method  of  determining  eligibility  could 
vary  depending  on  the  service.  For 
example,  the  method  for  determining  a 
family's  eligibility  for  diversion  services 
may  be  more  abbreviated  than  the 
process  used  to  determine  eligibility  for 
ongoing  TANF  cash  assistance.  One 
commenter  recommended  that  the 
regulations  require  an  application  for  all 
State-funded  benefits  and  verification 
that  the  family  is  actually  eligible  before 
any  basic  MOE  expendit\ires  may  count 

Response:  States  decide  the  method(s) 
for  determining  whether  the  family 
consists  of  at  least  one  child  living  with 
a  parent  or  other  caretaker  relative  and 
is  financially  eligible  according  to  the 
appropriate  income  and  resource  (when 
applicable)  criteria  established  by  the 
State.  As  we  mentioned  in  the  above 
response,  section  402(a){l)(B)(ii) 
requires  States  to  indicate  in  their  plan 
the  objective  criteria  for  the  delivery  of 
benefits  and  the  determination  of 
eligibility.  Nothing  in  this  provision 
precludes  a  State  from  having  different 
methods  of  determining  eligibility  for 
different  types  of  services.  However,  we 
would  note  that  45  CFR  92.42  requires 
States  to  keep  records  to  document 
claims  and  that  States  should,  therefore, 
have  and  keep  adequate  records  on 
eligibility. 

Nevertheless,  we  remind  States  to  pay 
attention  to  the  TANF  provisions  that 
apply  with  respect  to  State-funded 
TANF  jissistance  (i.e.,  to  the  use  of 
commingled  or  segregated  funds).  States 
risk  potential  penalties  if  they  violate 
certain  TANF  provisions.  For  example, 
section  408(a)(4)  imposes  a  penalty  on 
a  State  if  the  State's  TANF  program  fails 
to  participate  in  the  Income  and 
Eligibility  Verification  System  (lEVS). 
The  lEVS  provision  helps  to  improve 
the  accuracy  of  eligibility 
determinations  for  applicants  and 
recipients  of  TANF  assistance. 

States  have  an  inherent  interest  in 
ensuring  the  integrity  of  their 
expenditures.  Should  a  State  learn  of 
any  material  deficiency  in  its  method 
for  determining  eligibility,  we  anticipate 
that  the  State  would  rectify  it 
immediately,  so  that  funds  for  services 
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are  properly  benefitting  members  of 
eligible  families. 

(c)  Types  of  Activities 

Comment:  Several  commenters 
recommended  rewording  §  273.2(d)  of 
the  proposed  rule  to  avoid  confusion 
regarding  the  applicability  of 
"assistance"  as  defined  under  §  260.31 
for  basic  MOE  purposes.  Commenters 
noted  that  States  have  the  flexibility  to 
count  expenditures  with  respect  to 
eligible  families  whether  or  not  the 
expendit\ires  meet  the  definition  of 
assistance. 

Response:  As  we  explained  earlier  in 
this  discussion,  we  believe  that  States 
may  help  eligible  family  members 
through  an  array  of  services  that  fall 
within  the  broad  categories  of  activities 
listed  in  section  409(a)(7(B)(i){I), 
including  services  that  would  not  fall 
within  the  definition  of  assistance  at 
§  260.31,  such  as  nonrecurrent,  short- 
term  assistance.  To  clarify  this  point,  we 
have  reworded  §  263.2(d)  of  the  final 
rule  and  included  similar  language  at 
§  260.31(c)(1). 

(1)  Cash  Assistance 

Comment:  A  few  commenters 
requested  clarification  of  the  amount  of 
State  Earned  Income  Tax  Credit  (ETTC) 
that  can  count  toward  the  basic  MOE 
requirement.  One  commenter  noted  that 
a  State's  EITC  expenditures  should 
count  toward  the  basic  MOE 
requirement  even  if  none  of  the  credit 
was  "actually  sent"  to  an  eligible  family 
member.  For  example,  some  States  have 
"nonrefundable"  EITC  programs.  Under 
a  "nonrefundable  program,"  the  EITC 
serves  to  reduce  the  family's  State 
income  tax  bill.  However,  the  State  does 
not  pay  the  family  any  EITC  remaining 
if  the  credit  amount  is  larger  than  a 
family's  State  income  tax  biU.  Another 
conmienter  asked  whether  we  intended 
the  entire  cash  payment  actually 
received  by  the  eligible  family  to  coimt 
toward  basic  MOE,  even  if  a  portion  of 
the  payment  consists  of  a  State  income 
tax  refund. 

Response:  We  have  addressed  this 
issue  extensively  in  the  preamble  for  the 
new  §  260.33.  An  EITC  program  can 
help  to  relieve  the  State  income  tax 
liability  for  working  poor  families  by 
decreasing  the  family's  State  income  tax 
liability.  "The  family's  tax  liability  is  the 
amount  of  taxes  owed  prior  to  any 
adjustment  for  credits  or  payments. 
EITC  can  also  supplement  a  family's 
income — if  the  credit  amount  exceeds 
the  family's  State  income  tax  liability 
and  the  State  pays  the  family  the 
remainder  (i.e.,  it  refunds  the  credit 
amount  remaining).  Such  a  refund  is 
equivalent  to  cash  assistance  and  may 


count  as  a  qualified  expenditure 
because  it  is  reasonably  calculated  to 
meet- a  purpose  of  the  "TANF  program. 

State  income  taxes  represent  revenue 
to  the  State.  Credits  that  offset  a  family's 
State  income  tax  obligation  provide  tax 
relief  to  the  family  while  reducing  the 
State's  revenue.  A  reduction  in  taxes,  or 
revenue  foregone,  is  not  an  expenditiu^. 
Therefore,  only  the  EITC  amoimt  that 
exceeds  a  family's  State  income  tax 
liability  prior  to  application  of  the  EITC 
is  an  expenditure.  It  may  count  for  basic 
MOE  purposes  if  the  excess  amount  is 
actually  paid  out  (refunded)  to  the 
eligible  individual.  Section  409(a)(7)  of 
the  Act  stipulates  that  only 
"expenditures"  with  respect  to  eligible 
families  that  provide  a  benefit  or  service 
that  is  reasonably  calculated  to  meet  a 
purpose  of  the  TANF  program  count 
toward  a  State's  basic  MOE.  Thus,  if  a 
State  does  not  disburse  or  pay  out  any 
excess  ETTC  remaining,  there  is  no 
expenditure. 

States  must  determine  the  amount  of 
any  excess  EITC  paid  to  a  family  in  a 
fiscal  year  by  reconciling  the  family's 
State  income  tax  obligation  for  the  year 
against  the  total  EITC  amoimt  for  which 
the  family  qualifies.  Any  excess  EITC 
amount  actually  paid  to  the  family  may 
count  toward  the  State's  basic  MOE.  In 
this  regard,  any  EITC  that  a  worker 
receives  in  advance  through  his  or  her 
paycheck  may  only  serve  to  offset  the 
family's  tax  liability.  Advance  EITC 
would  have  to  be  reconciled  at  the  end 
of  the  year,  in  the  same  manner  as  the 
lump-sum  EITC  credit,  to  determine  the 
portion,  if  any,  that  exceeded  the  tax 
liability. 

For  example,  a  wage  earner  qualifies 
for  a  $200  earned  income  tax  credit.  His 
or  her  fanuly  has  a  $75  State  income  tax 
liability  for  the  tax  year.  When 
reconciling  at  the  end  of  the  year,  the 
first  $75  of  the  credit  is  used  to  reduce 
the  eligible  family's  State  income  tax 
liability  to  zero.  "This  part  of  the 
calculation  represents  revenue  foregone 
to  the  State  and  does  not  constitute  an 
expenditxire.  If  the  State  also  elects  to 
refund  (pay  out)  the  remaining  $125  in 
EITC,  then  the  $125  actually  sent  to  the 
eligible  family  is  a  qualified  expenditure 
and  coimts  toward  the  State's  basic 
MOE. 

The  same  principles  apply  in  the  case 
of  a  worker  who  is  otherwise  due  a  State 
income  tax  refund.  For  example, 
suppose  the  wage  earner  qualifies  for  an 
earned  income  tax  credit  of  $200. 
Assume  further  that  the  family  has  a  $75 
State  income  tax  liability.  Yet,  through 
withholding,  the  wage  earner  paid  a 
total  of  $150  in  State  income  taxes 
throughout  the  year.  After  reconciliation 
at  the  end  of  the  income  tax  year,  the 


State  owes  the  worker  $150  from 
withheld  State  income  taxes  and  $125 
in  excess  EITC.  If  the  State  pays  out  the 
EITC  owed  and  sends  it  to  the  fanuly  as 
part  of  a  refund  check  in  the  amoimt  of 
$275,  only  the  ETTC  portion,  or  $125, 
counts  toward  the  State's  basic  MOE. 

Comment:  One  commenter  asked  to 
what  extent  other  tax  credits  such  as  a 
dependent  care  credit,  credit  to 
purchase  a  car  seat  or  health  insurance, 
tax  forgiveness  credit,  sales  tax  credit, 
and  property  tax  credit  count  toward  a 
State's  basic  MOE  requirement.  The 
commenter  also  asked  to  what  extent,  if 
any,  other  tax  relief  provisions  such  as 
personal  or  dependent  exemptions  or 
the  standard  or  other  forms  of 
deductions  count  toward  a  State's  basic 
MOE  requirement 

Response:  Tax  provisions  that  only 
serve  to  provide  a  family  with  relief 
from  State  taxes,  such  as  income  taxes, 
property  taxes,  or  sales  taxes,  represent 
a  loss  of  revenue  to  the  State,  not 
expenditures  to  provide  a  benefit  or 
service  to  eligible  frunilies.  For  example, 
exemptions  and  deductions  are 
generally  subtracted  from  total  taxable 
incraie,  serving  only  to  reduce  the 
amount  of  income  subject  to  income  tax. 
Therefore,  such  exemptions  and 
deductions  would  not  constitute  an 
expenditure  for  the  purposes  of  section 
409(a)(7)  of  the  Act.  Similarly,  tax 
credits  that  rebate,  refund,  or  return  to 
a  family  a  portion  of  the  State's  tax 
revenue  (e.g.,  property,  sales,  or  income 
taxes  paid  by  families  to  the  State) 
would  not  count  toward  the  State's 
basic  MOE  requirement.  Such  credits 
serve  only  to  offset  a  particular  tax  (e.g., 
a  State  property  tax  credit  that  refunds 
a  portion  of  property  taxes  paid).  A 
reduction  in  tax  burden  is  not  an 
expenditure.  There  has  been  no  direct 
outlay  of  State  funds  to  provide  a 
service  or  benefit  to  eligible  families. 

However,  credits  that  go  beyond  tax 
relief  and  are  paid  to  the  eligible  family 
would  count  toward  a  State's  basic  MOE 
requirement  if  the  expenditure  is 
reasonably  calculated  to  meet  a  purpose 
of  the  TANF  program.  For  example,  like 
the  earned  income  credit,  a  child  care  or 
dependent  care  credit  is  subtracted  from 
the  family's  income  tax  obligation.  The 
portion  of  the  credit  that  exceeds  the 
income  tax  liability  and  is  paid  to  the 
family  may  count  toward  the  State's 
basic  MOE  requirement.  Should  the 
family  qualify  for  more  than  one 
refundable  credit  (e.g.,  an  earned 
income  credit  and  a  dependent  care 
credit),  then  the  amount  by  which  the 
total  combined  value  of  the  allowable 
credits  exceeds  the  family's  State 
income  tax  liability  may  count  for  basic 
MOE  purposes. 
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It  is  important  to  note  that  while 
States  may  describe  elements  of  theii 
tax  provisions,  such  as  exemptions  or 
deductions,  as  "expenditures,"  the 
provision  may  not  actually  be  an 
expenditure.  Similarly,  States  may  differ 
in  their  methods  of  providing  certain 
credits.  For  example,  a  sales  tax  or 
property  tax  credit  may  be  claimed 
through  the  State's  income  tax  system  or 
through  a  separate  process.  Neither  of 
these  factors  is  material  to  determining 
whether  some  or  all  of  the  value  of  a 
credit,  exemption,  or  deduction  can 
count  for  basic  MOE  purposes. 
Accordingly,  we  urge  States  to  carefully 
examine  any  tax  initiative  to  determine 
whether  it  only  serves  to  provide  tax 
relief.  If  so,  the  money  does  not  coimt 
for  MOE  purposes,  even  if  a  portion  of 
the  tax  revenue  is  refunded  or  rebated 
to  the  eligible  family  as  "cash 
assistance."  However,  actual 
expenditures  such  as  some  refundable 
tax  credits  may  count  for  MOE  purposes 
if  the  portion  of  the  credit  that  exceeds 
the  family's  income  tax  liability  is  sent 
to  the  eligible  family  and  the  refund  is 
reasonably  calculated  to  accomplish  a 
purpose  of  the  program.  Should  a  State 
wish  to  consult  with  us  on  these 
matters,  we  are  available  for  technical 
assistance. 

Comment:  Several  commenters  noted 
that  lack  of  transportation  to  training, 
job  interviews,  jobs,  child  care,  or  other 
services  that  accomplish  the  pvupose  of 
the  program  represents  one  of  the  most 
significant  barriers  to  individuals 
attaining  and  maintaining  employment. 
There  are  frequently  no  public  or 
private  transportation  services  in  rural 
areas,  so  the  traditional  approach  of 
tokens  or  vouchers  is  inadequate. 
Transportation  is  also  problematic  in 
urban  areas  due  to  the  mismatch  of  job 
and  transit  destination  sites  and 
traditional  commuter  services  times  and 
routes. 

Commenters  generally  recommended 
that  we  give  States  sufficient  flexibility 
to  respond  to  individual  travel  needs  by 
allowing  a  broad  range  of  activities  as 
MOE.  Examples  of  suggested  allowable 
transportation  activities  included 
brokerage  and  coordination  pilot 
programs,  initiation  of  services  that 
increase  access  for  TANF  recipients  to 
new  development  or  redevelopment 
employment  sites,  subsidization  of  new 
transit  services  either  directly  or  in 
combination  with  other  Federal  or  State 
sources,  sharing  in  the  cost  of  extending 
existing  public  transportation  services, 
and  developing  necessary  transportation 
infrastructure.  One  commenter  added 
that  we  should  tie  transportation 
development  costs  for  basic  MOE  to 
coordination  mechanisms  among 


hiunan  services  agencies.  State 
departments  of  transportation,  and 
private  transportation  providers. 

One  national  organization  commented 
that,  if  public  transit  providers  must  use 
the  cost  allocation  method,  ova  rules 
would  be  imduly  restrictive  and  could 
impede  the  ability  of  States  to  provide 
cost-effective  services.  The  commenter 
suggested  classifying  such  services  as 
contracted  services  for  TANF  clients  to 
be  paid  for  by  TANF  agencies,  with  any 
non-TANF  riders  considered  incident^. 
Another  commenter  recommended 
adding  a  section  under  this  subpart  to 
address  when  transportation-related 
expenditures  coimt  for  basic  MOE 
purposes. 

Two  commenters  referred  to  the  WtW 
program  by  suggesting  that  qualified 
transportation  expenditures  for  basic 
MOE  purposes  should  include 
transportation  services  provided 
through  the  State's  WtW  program  and 
by  clarifying  that  States  could  use  TANF 
funds  to  support  transportation  services 
consistent  with  the  WtW  block  grant 
program. 

Response:  We  agree  that 
transportation  is  a  critical  element  in 
helping  eligible  individuals  find  and 
keep  jobs.  President  Clinton  recognized 
the  importfince  of  this  issue  in  his  1998 
State  of  the  Union  address.  To  help 
individuals  on  welfare  get  to  work,  he 
proposed  an  Access  to  Jobs  initiative  in 
the  transportation  reauthorization  bill. 
Congress  approved  this  proposal  as  the 
Job  Access  and  Reverse  Commute  grant 
program  in  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21), 
enacted  in  Jime  1998. 

On  May  4, 1998,  we  issued  written 
guidance  jointiy  with  the  Departments 
of  Transportation  and  Labor  on  some  of 
the  ways  in  which  States  could  use 
TANF  and  WtW  funds  to  break  down 
the  transportation  barriers  for  eligible 
individuals  (Temporary  Assistance  for 
Needy  Families  Program  Policy 
Announcement  TANF-ACF-PA-98-2). 
Most  of  the  examples -could  also  serve 
as  examples  for  the  use  of  basic  MOE 
funds.  We  updated  this  guidance  to 
incorporate  the  provisions  of  TEA-21  in 
TANF-ACF-PA-98-5,  dated  December 
23, 1998.  We  anticipate  issuing 
additional  guidance  on  the  use  of  funds 
shortly  after  publication. 

We  do  not  think  that  it  is  necessary 
to  add  specific  regulations  to  address 
transportation  expenditures. 

Transportation  expenditures  with 
respect  to  eligible  families  count  as 
basic  MOE  if  they  meet  all  the 
requirements  under  section  409(a)(7)  of 
the  Act  and  this  subpart.  For  example, 
under  section  409(a)(7)(B){i)(I)(aa)  of  the 
Act,  transportation  expenditures  count 


if  they  are  a  form  of  cash  assistance  that 
is  reasonably  calculated  to  accomplish  a 
purpose  of  the  program  (e.g., 
reimbursement  for  mileage,  gas,  public 
transit  fare,  auto  repairs/insurance,  or  a 
basic  cash  allowance  for  transportation 
needs  to  go  to  or  from  work  or  training). 
Also,  under  section  409(a)(7)(B)(i)(I)(ee) 
of  the  Act,  other  types  of  transportation 
expenditures  coimt  if  they  reasonably 
accomplish  a  purpose  of  the  TANF 
program,  such  as  promoting  job 
preparation  and  work.  A  broad  range  of 
transportation  activities  are  possible 
within  this  category.  We  included  some 
examples  of  such  activities  in  the  joint 
guidance  cited  above.  However,  we 
remind  States  that  applicable  TANF 
rules  apply  to  State-funded 
transportation  assistance  (as  defined  in 
§  260.31)  provided  under  the  TANF 
program.  (We  discussed  the 
implications  of  State-funded  assistance 
in  an  earlier  response.) 

We  also  remind  States  that  only 
qualified  transportation  expenditures 
with  respect  to  eligible  families  coimt 
toward  die  basic  MOE  requirement. 
Congress  clearly  did  not  intend  to 
include  expenditxu^es  for  the  public  at 
large.  Thus,  it  is  improper  to  claim  as 
basic  MOE  general  expenditures 
required  to  carry  out  other 
responsibilities  of  a  State  or  local 
government  and  benefitting  the  public 
at  large.  However,  a  State  could  contract 
with  a  public  or  private  transit  agency 
for  transportation  services  for  eligible 
family  members.  Under  such  a 
contracting  arrangement,  a  transit 
company  could  serve  noneligible 
individuals  so  long  as  the  State  does  not 
claim  as  State  MOE  the  funds  used  to 
pay  for,  or  subsidize,  use  by  these 
noneligible  individuals. 

A  State  could  also  claim  as  MOE 
those  start-up,  program,  and 
administrative  costs  that  are  attributable 
to  eligible  family  members  under  a  State 
or  local  transportation  initiative  (e.g.,  to 
broker  transportation  services)  that  is 
consistent  with  TANF  goals,  but 
targeted  to  a  larger  low-income 
population  or  more  broadly  to  a  low- 
income  area. 

States  must  allocate  costs  when  State 
or  local  programs  or  agencies  share 
costs,  e.g.,  the  TANF  agency  shares  the 
use  of  vans  or  buses  with  a  senior 
citizen  program  or  shares  in  the 
purchase  of  transportation  services. 

We  know  that  many  States  and  locales 
have  already  made  tremendous  strides 
toward  breaking  down  the 
transportation  barriers  faced  by  eligible 
family  members.  However,  we  also 
know  diat  Federal  TANF  and  State  MOE 
funds  are  insufficient  to  overcome  all 
transportation  deficiencies.  The  recendy 
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passed  Job  Access  and  Reverse 
Commute  grant  programs  will  give 
States  additional  flexibility  in 
developing  and  providing  transportation 
services. 

The  Job  Access  program  provides 
competitive  grants  to  assist  States  and 
localities  in  developing  flexible 
transportation  services  to  connect 
welfare  recipients  and  other  low-income 
persons  to  jobs  and  other  employment- 
related  services.  The  Reverse  Commute 
grant  program  is  for  projects  that  will 
provide  transportation  services  to 
suburban  employment  centers  from 
urban,  rural,  and  other  suburban 
locations  for  all  populations.  The  Mass 
Transit  Account  of  the  Highway  Trust 
Fund  and  the  General  Fund  finance 
both  programs.  However,  the  amoimt  of 
the  Federal  grant  under  either  program 
may  not  exceed  50  percent  of  the  total 
project's  cost.  The  balance  must  be  met 
locally.  Thus,  a  50/50  Federal/local 
match  is  required  imder  both  programs. 

In  this  regard,  we  remind  States  of  the 
prohibition  imder  section 
409{a)(7){B)(iv)(IV)  of  the  Act  and 
§  263.6(c)  of  this  subpart  stipulating  that 
any  State  funds  expended  as  a  condition 
of  receiving  Federal  funds  under  other 
programs  do  not  coimt  toward  the 
State's  basic  MOE.  Thus,  any  State 
funds  used  to  meet  the  cost-sharing 
requirements  of  the  Job  Access  and 
Reverse  Commute  grants  program  do  not 
count  for  basic  MOE  purposes. 
However,  in  this  case.  Federal  TANF 
funds  may  be  used  to  satisfy  non- 
Federal  match  requirements  of  another 
program  (within  specified  monetary 
limits). 

In  addition,  section 
409(a)(7)(B}(iv)(in)  of  the  Act  and  the 
regxilatory  text  at  §  263.6(e)  of  this 
subpart  expressly  provide  that  State 
funds  expended  to  meet  the  WtW 
matching  requirements  do  not  count 
toward  a  State's  basic  MOE.  Thus,  States 
may  not  double-coiut  expenditiu^s  to 
provide  transportation  services  for 
individuals  participating  in  an 
allowable  WtW  employment  activity. 

The  statute  is  equally  clear  regarding 
expenditures  for  supportive  services, 
such  as  transportation,  to  help  eligible 
family  members  who  are  WtW 
participants.  Section  403(a)(5)(C)(i){VI) 
of  the  Act  provides  that  a  State  may  use 
WtW  funds  to  provide  supportive 
services  to  eligible  participants  only  "if 
such  services  are  not  otherwise 
available."  A  State  could  use  basic  MOE 
funds  to  provide  transportation  services 
consistent  with  the  WtW  block  grant 
program  because  the  WtW  and  TANF 
programs  share  the  same  purposes.  But, 
as  explained  above,  the  expenditines  do 
not  coimt  for  basic  MOE  pmposes  if  the 


State  also  used  these  expenditures 
toward  the  required  WtW  match  under 
section  403(a)(5)  of  the  Act. 

(2)  Any  Other  Use  of  Funds  Allowable 
Under  Section  404(a)(1) 

Comment:  One  commenter 
reconmiends  th^  we  allow  States  to 
claim  expenditures  toward  basic  MOE 
that  were  formerly  allowable  imder  a 
State's  AFDC-EA  program.  Another 
commenter  specifically  asked  whether 
services  paid  imder  a  housing  assistance 
program  qualify  for  basic  MOE 
purposes.  The  housing  assistance 
component  provides  payment  for  rent, 
security  deposit,  and  utilities  to  prevent 
and/or  end  homelessness  or  near 
homelessness.  A  third  conunenter  asked 
whether  expenditures  for  micro- 
entrepreneurship  development  services 
qualify  for  basic  MOE  purposes.  The 
commenter  believes  this  approach 
fosters  employment  opportunities  in 
rural  areas  through  self-employment 
options. 

Response:  Section  409(a)(7)(B)(i)(I)(ee) 
of  the  Act  permits  any  activity  with 
respect  to  eligible  families  that  is 
reasonably  calculated  to  accomplish  the 
purpose  of  the  TANF  program  to  count 
for  basic  MOE  piu7)oses.  For  example, 
one  purpose  of  the  program  is  to 
provide  assistance  to  needy  families  so 
that  children  may  be  cared  for  in  their 
own  homes  or  in  the  homes  of  relatives. 
Thus,  some  (but  not  all)  emergency 
assistance  and  services  with  respect  to 
eligible  families,  which  had  been 
previously  provided  by  a  State  under  its 
AFDC-EA  program,  would  meet  this 
purpose  and  could  coimt  for  basic  MOE 
purposes.  We  believe  that  emergency 
housing  assistance  services  could  meet 
this  purpose  as  well.  However,  only  the 
expenditures  made  with  respect  to 
eligible  families  count  for  basic  MOE 
purposes.  (Refer  to  §  263.5  for 
discussion  of  the  "new  spending" 
limitation  on  certain  MOE  program 
expenditures.) 

Another  purpose  of  the  program  is  to 
end  the  dependence  of  needy  peirents  on 
government  by  promoting  job 
preparation,  work,  and  marriage.  Micro- 
entrepreneuirship  services  promote  job 
preparation  and  work.  In  this  regard,  a 
State  may  also  deposit  State  funds  into 
the  eligible  family  member's  Individual 
Development  Accoimt  (IDA)  to  help 
with  business  capitalization.  The  funds 
count  once  toward  the  basic  MOE 
requirement — in  the  fiscal  year  in  which 
the  State  deposits  the  money  into  the 
eligible  family  member's  IDA.  The  State 
could  not  use  the  IDA  balance  carried 
forward  to  the  next  fiscal  year  to  meet 
the  basic  MOE  requirement  for  the  next 
fiscal  year. 


(3)  Medical  and  Substance  Abuse 
Services 

Comment:  A  number  of  commenters 
supported  our  clarification  in  the 
preamble  to  allow  States  to  use  State 
funds  to  provide  drug  and  alcohol 
treatment  services  to  eligible  family 
members  when  these  services  assist  in 
accomplishing  a  purpose  of  the 
program.  Nearly  all  the  commenters 
requested  that  we  add  the  clarification 
to  the  final  regulation. 

One  commenter  found  the  need  to 
separate  medical  fi-om  nonmedical 
substance  abuse  treatment  services 
problematic  and  unrealistic  as  both 
tj^es  of  services  are  lacking  in  rural 
areas.  The  commentisr  also  noted  that 
child  care  and  transportation  costs 
related  to  these  services  should  also 
count  toward  a  State's  basic  MOE. 
Another  commenter  suggested  that  we 
provide  guidance  in  the  preamble  to 
differentiate  medical  from  nonmedical 
alcohol  and  drug  treatment  services. 

Two  other  commenters  felt  that 
medical  services  in  connection  with 
gaining  and  retaining  unsubsidized 
employment  (e.g. ,  pre-employment 
services  that  include  physical 
examinations)  should  coimt  toward  the 
basic  MOE. 

Response:  We  agree  that  allowing 
expenditures  with  respect  to  an  eligible 
fomily  member  for  nonmedical 
substance  abuse  treatment  is  an 
important  clarification  and  have  added 
it  to  the  final  regulation. 

We  did  not  intend  to  imply  that 
substance  abuse  treatment  must  be 
exclusively  nonmedical  in  nature  for  the 
nonmedical  services  to  count  for  basic 
MOE  purposes.  We  recognize  that  drug 
and  alcohol  abuse  treatment  services 
may  include  medical  as  well  as 
nonmedical  activities.  However,  if 
States  wish  to  use  commingled  State 
TANF  funds  for  substance  abuse 
treatment  services,  they  have  the 
responsibility  to  develop  policies  that 
distinguish  between  expenditxu«s  for 
the  provision  of  medical  services  and 
nonmedical  services.  The  policies  must 
reflect  a  reasonable  interpretation  of  the 
statutory  language. 

Section  408(a)(6)  of  the  Act  expressly 
excludes  the  use  of  Federal  TANF  funds 
to  provide  medical  services  except  for 
pre-pregnancy  family  planning 
activities.  The  same  prohibition  applies 
to  any  commingled  State  funds 
expended  to  treat  an  eligible  family 
member  for  drug  and  alcohol  abuse. 
Commingled  State  funds  used  to 
provide  nonmedical  services,  such  as 
substance  abuse  services,  to  an  eligible 
family  member  would  count  toward 
basic  MOE  if  the  service  is  reasonably 
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calciilated  to  accomplish  a  piirpose  of 
the  program,  e.g.,  help  the  individual 
prepare  for  work,  find,  or  keep  a  job. 

The  prohibition  on  medical 
expendit\ires  does  not  apply  to 
segregated  State  TANF  funds  or 
separated  State  funds.  Therefore,  States 
may  count  medical  expenditiures  with 
respect  to  eligible  family  members 
toward  the  basic  MOE  provided  these 
expenditures  are  consistent  with  the 
purposes  of  the  program  and  are  not 
matched  by  the  Medicaid  program  or 
otherwise  prohibited  under  section 
409(a)(7)(B)(iv)  of  the  Act  or  §  263.6(b) 
and  (c)  of  ttiis  subpart. 

We  again  remind  States  that  the  drug 
and  alcohol  abuse  treatment  services 
with  respect  to  eligible  families  must  be 
consistent  with  the  purposes  of  the 
program  to  count  toward  the  State's 
basic  MOE  requirement.  If  so,  then  by 
extension,  expenditures  for  other 
supportive  services  such  as 
transportation  and  child  care  that 
facilitate  the  eligible  family  member's 
ability  to  access  and  complete  substance 
abuse  treatment  may  also  count  for  basic 
MOE  piuposes,  if  the  MOE  requirements 
are  met.  (Refer  to  §  263.3  for  discussion 
of  the  limitation  on  certain  child  care 
expenditures.) 

We  agree  that  pre-employment 
services  is  an  example  of  a  qualified 
activity  because  it  accomplishes  a 
piirpose  of  the  program.  Therefore,  by 
extension,  the  associated  medical 
expenditures  would  count  toward  basic 
MOE  if  the  State  uses  segregated  or 
separated  funds  to  pay  for  tihe  services. 

(4)  Juvenile  Justice 

Comment:  We  received  several 
comments  regarding  our  discussion  of 
juvenile  justice  expenditiu^s.  Most  of 
the  commenters  opposed  our  conclusion 
that  juvenile  justice  expenditures  do  not 
coimt  for  basic  MOE  purposes  because 
the  expenditures  do  not  meet  any  of  the 
purposes  of  the  TANF  program. 
However,  the  commenters  did  not 
specifically  explain  how  the  purposes 
are  met. 

Response:  As  we  explained  in  detail 
earlier  in  our  discussion,  juvenile 
justice  expenditures  do  not  coimt  for 
basic  MOE  piuposes.  The  principal 
purpose  of  a  cl^ld's  placement  in  the 
juvenile  justice  system  is  to  protect 
society  because  of  the  child's  behavior, 
not  to  care  for  the  child  in  his  or  her 
own  home  (purpose  1).  Since  the  focus 
is  to  address  the  child's  needs, 
expenditiu«s  to  care  for  the  child  in 
these  living  situations  does  not  serve  to 
end  the  dependence  of  needy  parents  on 
government  benefits  by  promoting  job 
preparation,  work  and  marriage 
(purpose  2).  The  remaining  two 


purposes  do  not  even  remotely  relate  to 
this  situation.  Thus,  it  is  not  an 
allowable  use  of  funds  under  section 
404(a)(1)  of  the  Act. 

In  some  States,  Federal  TANF  funds 
may  support  juvenile  justice  programs 
pursuant  to  section  404(a)(2)  of  the  Act. 
However,  the  basic  MOE  requirement 
under  section  409(a)(7)  of  the  Act 
expressly  does  not  count  expenditiu^s 
for  services  or  activities  that  only  fall 
under  section  404(a)(2).  Thus,  it  does 
not  cover  benefits  and  services  for  a 
child  removed  from  his  or  her  home  and 
receiving  care  in  a  correctional  facility 
or  juvenile  residential  facility.  States 
that  were  previously  authorized  to  cover 
the  costs  of  children  in  the  juvenile 
justice  system  under  their  formerly 
approved  AFDC-Emergency  Assistance 
plans  would  need  to  use  Federal  TANF 
funds  for  this  purpose. 

Clearly,  expenditures  on  eligible 
families  for  services  that  are  reasonably 
calculated  to  accomplish  the  purpose  of 
the  program  do  qualify  for  basic  MOE 
purposes.  For  example,  a  State  may 
wish  to  provide  fandly  preservation 
services  so  that  an  eligible  child  family 
member  may  be  cared  for  in  his  or  her 
own  home  (purpose  1).  Such  assistance 
could  include  family  or  individual 
counseling  services  or  parenting 
training  to  improve  &mily  functioning, 
referrals  to  outside  service  providers 
who  could  help  an  "at  risk"  child  or 
family  function  better,  and  associated 
assessment  and  case  management 
activities. 

(5)  State  "Rainy  Day"  Funds 

Comment:  One  commenter  noted  that 
States  have  a  long  history  of  creating 
rainy  day  funds  or  special  reserves  to 
cover  contingency  needs.  States 
recognize  the  need  to  be  fiscally  prudent 
in  the  anticipation  of  caseload  increases, 
natural  disasters,  economic  declines, 
and  increasing  participation  rates.  But 
the  commenter  believed  the  language  in 
the  proposed  rule  limits  State  flexibility 
to  use  State  funds  for  this  purpose. 

Response:  Section  409(a)(7)(A)  and 
(B)  of  the  Act  stipulate  that  only 
qualified  expenditures  made  with 
respect  to  eligible  families  count  toward 
a  State's  basic  MOE.  Placing  funds  in  a 
reserve  or  rainy  day  fund  does  not 
represent  an  expenditiu«.  While  we 
agree  that  it  may  be  fiscally  prudent  to 
create  a  rainy  day  fund  or  a  reserve,  the 
money  in  the  fund  does  not  count  for 
basic  MOE  purposes  imtil  the  fiscal  year 
in  which  the  State  actually  expends 
funds  on  behalf  of  eligible  families  in 
ways  that  meet  the  requirements  of 
section  409(a)(7)  of  the  Act  and  this 
subpart. 


(6)  Administrative  Costs 

Comment:  Several  commenters  raised 
questions  about  how  the  administrative 
cost  cap  was  applied  to  MOE  and 
separate  State  programs.  A  few  did  not 
want  a  cap  on  the  administrative  costs 
of  separate  State  programs,  believing 
that  the  PRWORA  does  not  authorize  us 
to  cap  those  administrative  costs.  Three 
commenters  took  exception  to  the 
application  of  the  15-percent 
administrative  cost  cap  to  separate  State 
programs.  The  three  commenters  believe 
that  such  "separate  State  programs" 
should  be  excluded  from  coverage  of  the 
definition. 

Response:  We  believe  these  comments 
are  a  residt  of  confusion  about  the 
proposed  regulatory  language.  The  MOE 
administrative  cost  cap  is  not  a  limit  on 
the  administrative  costs  of  separate 
State  programs.  Rather,  it  is  a  limit  on 
the  amoimt  of  administrative  costs  that 
can  count  as  MOE.  Section 
409(a)(7)(B)(i)(I)(dd)  clearly  limits  the 
amount  of  administrative  costs  that  can 
count  as  basic  MOE.  We  have  revised 
the  regulatory  language  at  §  263.2(a)(5) 
to  clarify  the  distinction. 

We  also  noted  an  error  in  the 
proposed  TANF  reporting  form  and  the 
accompanying  instructions  that  may 
have  added  to  the  confusion.  The 
instructions  provided  separate  columns 
for  reporting  of  expenditures  from  MOE 
funds,  one  for  State  TANF  expenditiu«s 
and  one  for  separate  State  programs.  It 
then  indicated  how  administrative  costs 
would  be  determined  "for  each  of  these 
columns."  This  language  suggested  that 
there  were  two  separate  caps,  when  that 
is  not  the  case.  We  have  corrected  the 
instructions  for  the  form. 

Comment:  Two  commenters  indicated 
that  administrative  spending  for  the 
TANF  program  would  probably  never 
involve  a  specific  payment  to,  or  on 
behalf  of,  a  specific  eligible  family.  Yet 
this  is  a  qualified  expenditiu^. 
Therefore,  the  commenter  thought  all 
types  of  spending  should  qualify  toward 
the  basic  MOE. 

Response:  The  different  treatment  of 
administrative  costs  is  based  on 
statutory  distinctions.  According  to 
section  409{a)(7){B)(i)(I)(dd)  of  the  Act, 
administrative  expenses  imder  all 
programs  means  "[Ajdministrative  costs 
in  connection  with  the  matters 
described  in  items  (aa),  (bb),  (cc),  and 
(ee)."  Therefore,  the  statute  includes  as 
MOE,  administrative  expenses  if  the 
expenditure  relates  to  carrjdng  out 
another  qualified  activity  that  helps 
eligible  &milies. 

Comment:  One  commenter  observed 
that  the  definition  of  administrative 
costs  imder  §  273.0(b)  of  the  proposed 
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regulation  applies  to  State  MOE 
expenditures  since  the  use  of  State  MOE 
funds  have  the  same  administrative  cost 
cap  as  Federal  TANF  funds. 

Response:  The  commenter  correctly 
noted  that  the  definition  of 
administrative  costs  applies  whether 
State  funds  or  Federal  TANF  funds  are 
used  to  pay  these  costs. 

Comment:  Two  conunenters 
supported  our  proposal  to  exempt  State 
expenditures  used  toward  information 
technology  and  computerization  needed 
for  tracking  or  monitoring  as  required  by 
title  IV-A.  One  commenter  noted  that 
while  section  409(a)(7)(B)(i)(I)(dd)  of  the 
Act  does  not  clearly  state  that  this 
exemption  applies,  nevertheless.  States 
are  facing  massive  systems  needs  as  a 
result  of  welfare  reform.  In  addition,  the 
exception  for  technology  and 
computerization  should  include  costs 
for  contracts  to  develop  new  programs; 
staff  needed  to  install  and  maintain 
additional  systems;  staff  collating,  in- 
putting and  analyzing  required  tracking 
and  monitoring  data;  training  costs  for 
new  hardware  and  software;  and 
preparing  the  reports  and  other 
dociunents  related  to  the  tracking  and 
monitoring  mandates. 

Response:  We  have  retained  our 
proposal  that  the  same  exception  given 
under  section  404(b)(2)  with  respect  to 
costs  related  to  information  technology 
and  computerization  needed  for 
tracking  and  monitoring  apply  to  State- 
funded  administrative  costs  in 
connection  with  qualified  expendit\ires. 

We  addressed  the  treatment  of 
computer-related  costs  in  the  discussion 
of  the  definition  of  administrative  costs 
at  §  263.0.  Refer  to  that  section  for  a  full 
discussion  of  issues  raised  regarding 
information  technology  and 
computerization  needed  for  tracking  or 
monitoring.  Basically,  this  discussion 
affirms  that  certain  systems  costs  may 
be  excluded  in  determining  whether  a 
State  is  within  or  exceeded  the  15- 
percent  limitation  placed  on 
administrative  expenditures.  It  also 
provides  guidance  about  the  scope  of 
that  exclusion. 

Comment:  One  commenter  said  that 
the  cap  on  administrative  costs  does  not 
apply  to  additional  State  dollars  that  a 
State  must  expend  if  assessed  a  penalty. 

Response:  The  commenter  is  correct. 
Section  409(a)(12)  of  the  Act  requires  a 
State  to  expend  additional  State  funds 
under  its  TANF  program  to  replace  any 
loss  of  Federal  grant  funds  due  to  a 
penalty.  The  15-percent  limit  imder 
section  404(b)  applies  only  to  Federal 
TANF  funds,  and,  thus,  does  not  apply 
to  the  State  replacement  funds  under 
section  409(a)(12).  Further,  as  the 
statute  precludes  the  use  of  replacement 


funds  to  meet  the  MOE  requirement, 
they  are  not  subject  to  the  MOE  rules, 
including  the  MOE  cap  on 
administrative  expenditures.  However, 
they  must  otherwise  be  allowable 
expenditures  under  the  State's  TANF 
program. 

Section  263.3— When  Do  Child  Care 
Expenditures  Count?  (§273.3  of  the 
NPRM) 

Overview 

In  the  NPRM  preamble  we  explained 
that  there  were  certain  restrictions  on 
the  child  care  expenditxues  that  could 
count  for  basic  MOE  purposes.  First, 
only  child  care  expenditures  used  to 
assist  eligible  families  imder  the  State's 
TANF  criteria  coimt  toward  the  State's 
basic  MOE.  Under  §  263.2  (formeriy 
§  273.2),  we  indicated  that  eligible 
femilies  mean  families  that  have  a  child 
living  with  a  parent  or  other  adult 
caretaker  relative  (or  consisting  of  a 
pregnant  woman)  and  are  financially 
needy  per  the  appropriate  TANF  income 
and  resource  standards  (when 
applicable)  established  by  the  State 
under  its  TANF  plan.  Thus,  not  all  State 
expenditures  to  provide  child  care 
services  would  necessarily  qualify  for 
basic  MOE  purposes,  particularly  if  the 
eligibility  criteria  for  die  child  care 
services  are  broader  than  the  State's 
TANF  criteria,  e.g.,  imder  the  Child  Care 
Development  Fund  (CCDF). 

Second,  section  409(a)(7)(B)(iv)  of  the 
Act  establishes  four  general  restrictions 
on  State  expenditiu«s.  (These 
restrictions  are  listed  in  §  263.6.)  Two  of 
the  restrictions,  at  subsections 
409(a)(7)(B)(iv)(IV)  and 
409(a)(7)(B)(iv)(I),  apply  to  child  care 
expenditures. 

Subsection  409(a)(7)(B)(iv)(IV) 
generally  excludes  any  State  funds 
expended  as  a  condition  of  receiving 
Federal  funds  under  other  Federal 
programs  from  coimting  toward  a  State's 
basic  MOE.  Thus,  Congress  prohibited 
"double-coimting."  However,  this 
subsection  also  provides  an  exception  to 
this  restriction  for  child  care 
expenditures  (i.e.,  the  State's  CCDF 
MOE  and  the  State's  share  of  matching 
funds).  State  child  care  expenditures 
used  to  meet  the  child  care  MOE 
requirement  or  to  receive  Federal 
matching  funds  luider  the  CCDF  may 
also  coimt  toward  meeting  the  State's 
basic  MOE  requirement  if  the 
expenditm-es  are  made  on  behalf  of 
members  of  an  eligible  family. 

The  amount  of  State  child  care 
expenditures  that  may  count  for  basic 
MOE  purposes  is  limited  to  the  State's 
share  of  expenditures  in  FY  1994  or  FY 
1995,  whichever  is  greater,  for  the 


former  title  IV-A  child  care  programs, 
i.e.,  the  AFDC/JOBS  child  care, 
transitional  child  care,  and  At-Risk 
Child  Care  programs.  This  capped 
amoimt  is  the  same  amoimt  as  the 
State's  child  care  MOE  amount,  for 
purposes  of  qualifying  for  child  care 
matching  funds. 

If  a  State  has  additional  State  child 
care  expenditures,  i.e.,  expenditm^s 
that  have  not  been  used  toward  meeting 
the  child  care  MOE  requirement  or  to 
receive  Federal  matching  funds  under 
CCDF,  these  expenditiu-es  may  count 
toward  the  State's  basic  MOE,  provided 
the  expenditures  meet  all  other 
requirements  and  limitations  set  forth  in 
subpart  A  of  this  part.  Subsection  IV 
does  not  limit  the  amount  of  such 
additional  child  care  expenditures  that 
may  count  for  basic  MOE  purposes. 

Subsection  409(a)(7){B)(iv)(l)  excludes 
any  expenditures  that  come  from 
amounts  made  available  by  the  Federal 
government.  Therefore,  Federal  TANF 
funds  transferred  from  the  TANF 
program  to  the  Child  Care  and 
Development  Block  Grant  (also  known 
as  the  Discretionary  Fund  of  the  CCDF) 
would  not  count  toward  MOE.  Neither 
would  Federal  TANF  funds  directly 
received  under  CCDF  (or  any  other 
program  that  allows  for  child  care). 

Comments  and  Responses 

We  received  a  nimiber  of  comments 
on  this  section.  Some  commenters 
foimd  the  information  regarding 
expenditures  that  could  coimt  helpful, 
especially  since  States  are  making 
significant  investments  in  child  care. 
Otiiers  thought  that  the  preamble  was 
confusing  because  it  did  not  clearly 
distinguish  between  child  care 
expenditures  that  are  subject  to  a  dollar 
limit  (and  therefore  would  not  count  in 
the  entirety  toward  the  basic  MOE)  and 
those  that  can  count  without  limit.  A 
few  commenters  recommended  that  the 
final  regulations  at  §  263.3(a)  (formerly 
§  273.3(a))  clearly  explcun  which  child 
care  expenditures  count  rather  than 
merely  cross-referencing  the  statutory 
provision. 

Several  commenters  expressed 
concern  that  the  definition  of  "eligible 
family"  deters  States  from  coimting 
child  care  expenditures  under  the 
State's  child  care  program  for 
transitional  and  at-risk  families.  We 
address  this  and  other  comments  in  the 
discussion  below. 

Comment:  Some  commenters  noted 
that  the  wording  in  this  section  does  not 
clearly  explain  which  expenditures  do 
and  do  not  coimt  toward  the  State's 
basic  MOE  requirement.  The 
commenters  thought  that  we  should  add 
a  clarification  to  the  final  regulations. 
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Response:  States  may  receive  an 
allocated  amount  of  Federal  matching 
funds  imder  the  matching  fund 
component  of  the  CC33F.  To  receive  its 
share  of  these  matching  funds,  the  State 
must  meet  a  maintenance-of-effort 
(MOE)  requirement.  The  child  care  MOE 
requirement  is  a  specific  dollar  amount 
that  we  calculated  for  each  State  based 
on  their  FY  1994  or  FY  1995  State  child 
care  expenditures  under  the  title  IV-A 
child  programs.  Thus,  imder  the  CC3DF 
matcbdng  fund,  States  must  expend 
State-only  dollars  that  equal  their  child 
care  MOE  level  and  may  claim  Federal 
matching  funds  (up  to  the  allocated 
amount)  for  State  funds  expended 
beyond  the  child  care  MOE  level  to 
provide  CCDF-funded  child  care 
services.  A  State  may  also  count  these 
State-funded  child  care  expenditures 
toward  the  State's  basic  (TANF)  MOE  as 
long  as  the  expenditures  also  meet  the 
requirements  under  section  409(a)(7)  of 
the  Act  and  this  subpart.  However,  the 
amoimt  that  may  be  counted  for  basic 
MOE  purposes  is  limited  to  State's  child 
care  MOE  amount.  States  should  note 
that  while  the  basic  MOE  limit  for 
double-counting  child  care  expenditiires 
is  the  same  amount  as  the  child  care 
MOE  amount,  this  does  not  mean  that 
the  State  may  use  only  child  care  MOE 
expenditures.  For  example,  if  a  State's 
armual  child  care  MOE  requirement  is 
$5  million,  then  the  State  may  only 
count  up  to  $5  million  of  its  CCDF 
matching  fund  expenditiires  toward  its 
annual  basic  MOE  requirement.  The 
State  could  claim  the  $5  miUion  in  child 
care  expenditures  from  either 
expenditures  used  to  meet  the  State's 
child  care  MOE  reqiiirement  or 
expenditures  used  to  receive  CCDF 
Federal  matching  funds. 

It  is  not  unusual  for  a  State  to  expend 
in  excess  of  the  funds  needed  to  draw 
down  CCDF  funds  to  provide  child  care 
services.  There  is  no  dollar  limit  on 
counting  toward  basic  MOE  State 
expenditures  to  provide  child  care 
assistance  that  have  not  been  used  to 
meet  the  CCDF  matching  fund 
requirements.  We  have  clarified  this 
policy  in  the  regulatory  text.  At  the 
same  time,  we  remind  States  of  the 
"new  spending"  provision  at  §  263.5 
that  limits  the  amoimt  of  basic  MOE 
expenditures  that  may  count  in  certain 
pre-existing  basic  MOE  programs, 
including  certain  child  care  programs. 

For  pre-existing  child  care  programs 
(oirrent  State  or  local  programs  also 
operating  in  FY  1995)  that  were  not 
AFDC-related  programs.  States  may  only 
claim  "new  spending"  toward  the  basic 
MOE  requirement — namely,  qualified 
State  expenditures  in  the  current  year 
with  respect  to  eligible  families  that 


exceed  what  the  State  spent  on  that 
program  in  FY  1995.  The  AFDC-related 
child  care  programs  included  the  AFDC, 
At-Risk,  and  transitional  child  care 
progra9is.  The  "new  spending" 
provision  does  not  apply  to 
expenditiu«s  for  child  care  services  that 
would  have  been  an  allowable 
expenditure  under  these  former  title  IV- 
A  child  care  programs. 

Hence,  in  terms  of  a  child  care 
program  subject  to  the  "new  spending" 
provision,  three  requirements  apply  for 
the  expenditure  to  count  as  basic  MOE. 
First,  only  the  "new"  expenditures, 
those  in  excess  of  the  FY  1995  program 
expenditures,  potentially  coimt.  Second, 
if  die  expenditures  have  been  used  to 
meet  the  child  care  MOE  requirement  or 
to  receive  CCDF  matching  funds,  the 
maximum  amount  of  excess 
expenditures  that  can  be  double- 
counted  is  limited  to  the  State's  child 
care  MOE  amount.  For  those 
expenditures  that  have  not  been  used  to 
meet  the  child  care  MOE  requirement  or 
to  receive  CCDF  matching  funds,  the 
excess  may  count  as  basic  MOE,  up  to 
the  actual  amount  of  expenditures  made 
outside  of  the  CCDF  matching  fund 
requirement.  Finally,  if  none  of  the 
expenditines  in  the  child  care  program 
have  been  used  to  meet  the  child  care 
MOE  requirement  or  to  receive  CCDF 
matching  funds,  the  total  amount  of  the 
excess  can  be  counted  toward  basic 
MOE. 

Comment:  Several  commenters 
expressed  concern  that  State 
expenditxires  to  provide  child  care 
services  to  families  transitioning  off 
TANF  assistance  or  at  risk  of  becoming 
dependent  on  TANF  assistance  do  not 
count  for  basic  MOE  piuposes  because 
of  the  restricted  definition  of  eligible 
families.  One  commenter  suggested  that 
we  amend  the  regulation  to  recognize 
State  programs  geared  to  enabling  low- 
income  families  to  maintain  their  jobs 
through  the  provision  of  child  care.  The 
commenters  contend  that  we  should 
consider  any  family  who  is  financially 
needy  according  to  the  State's  child  care 
eligibility  criteria  an  eligible  family  for 
basic  MOE  purposes.  Therefore,  any 
State  spending  on  its  child  care  program 
would  coimt  toward  a  State's  basic  MOE 
requirement. 

Several  other  commenters  concurred, 
writing  that  all  of  the  State's  child  care 
expenditures  under  the  now  repealed 
title  rV-A  child  care  programs,  which 
included  expenditures  for  working 
femilies  to  transition  off  the  TANF 
assistance  program  or  at  risk  of  needing 
TANF  assistance,  shoiild  count  toward 
the  basic  MOE  requirement,  up  to  each 
State's  child  care  MOE  amoimt.  They 
noted  that  there  is  no  statutory 


requirement  that  an  eligible  family  must 
actually  receive  TANF  cash  assistance 
for  child  care  expenditures  to  count  for 
basic  MOE  purposes. 

Response:  We  refer  you  to  the 
extensive  discussion  regarding  the 
definition  of  eligible  family  imder 
§  263.2  of  this  subpart.  There,  we 
reaffirm  that  an  eligible  family  must 
consist  of  child  living  with  his  or  her 
parent  or  other  caretaker  relative  (or 
consist  of  a  pregnant  woman).  The 
family  must  also  be  financially  needy 
according  to  the  appropriate  income  and 
resource  (when  applicable)  criteria 
established  by  the  State  and  contained 
in  its  TANF  plan.  However,  we  also 
mention  that  we  never  intended  that 
States  be  locked  into  a  single  income 
and  resource  standard,  such  as  the  one 
a  State  uses  to  determine  whether  a 
family  is  financially  eligible  to  receive 
TANF  cash  assistance.  States  are  free  to 
establish  different  income  and  resource 
(when  applicable)  criteria  based  on  the 
range  of  famiUes  that  it  wishes  to  serve 
or  type  of  services  it  wants  to  provide. 
We  also  recognize  that  eligible  family 
members  do  not  necessarily  have  to 
receive  TANF  cash  assistance  or  any 
other  benefit  or  services  through  the 
TANF  program. 

Thus,  the  rules  would  not  preclude 
States  from  providing  child  care  benefits 
to  help  families  who  are  transitioning 
off  of  TANF  assistance  or  at  risk  of 
needing  TANF  assistance  or  other  low- 
income  families.  Nor  would  they 
prevent  a  State  from  using  the  financial 
eligibility  limits  for  child  care  services 
and  activities  applicable  to  the  use  of 
CCDF  funds  or  the  financial  eligibility 
criteria  applicable  to  a  State's  own 
separately  funded  child  care  program. 

Comment;  One  commenter  noted  that 
the  NPRM  gives  the  impression  that  we 
consider  child  care  important  for 
children  up  to  the  age  of  six,  but  not  for 
children  age  six  or  older.  The 
commenter  recommends  rulemaking  on 
this  issue. 

Response:  We  believe  the  commenter 
was  referring  to  the  proposed  rule  at 
§  271.15,  which  provided  that  a  State 
could  not  reduce  or  terminate  assistance 
to  a  single  custodial  parent  caring  for  a 
child  under  age  six  for  refusing  to 
engage  in  required  work,  if  the  parent 
demonstrates  an  inability  to  obtain 
needed  child  care.  This  provision, 
found  in  §  261.15  of  the  final  rule, 
reflects  the  statutory  provision  at 
407(e)(2),  which  expressly  limits  the 
sanction  exception  to  a  single  custodial 
parent  caring  for  a  child  under  age  six. 

This  provision  does  not  represent  our 
perspective  regarding  the  importance  of , 
child  care  for  children  age  six  and  over. 
We  recognize  that  child  care  is  a  critical 
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supportive  service  for  families  moving 
from  welfare  to  work.  However,  our 
authority  to  regulate  in  this  area  is 
limited  to  the  State  penalty  provision 
associated  with  this  child  care 
exception  at  §  261.51  of  the  final  rule. 

Comment:  One  commenter  indicated 
that  the  State  agency  may  not  know  if 
it  needs  to  utilize  any  child  care  MOE 
expenditures  to  satisfy  the  basic  MOE 
requirement  imtil  the  final  quarter  of  the 
fiscal  year. 

Response:  The  commenter  may  be 
reacting  to  the  requirement  to  report 
expenditures  quarterly.  Although  the 
report  is  quarterly,  the  expenditures 
reported  are  cumulative.  The  basic  MOE 
spending  requirement  is  an  aimual 
requirement.  Thus,  the  reported 
expenditures  could  have  occurred  in  the 
quarter  represented  by  the  report  or  any 
prior  quarter  in  the  fiscal  year. 

A  State  may  choose  to  apply  the  child 
care  expenditures  that  it  made  to  meet 
the  CCDF  matching  fund  requirement 
toward  satisfying  its  basic  MOE 
requirement  (up  to  the  dollar  limit).  It 
is  not  a  requirement.  The  State  may 
apply  such  expenditures  toward  its 
basic  MOE  requirement  anytime  during 
the  fiscal  year. 

The  conunenter  may  also  be  pointing 
out  a  potential  issue  for  States  that 
depend  upon  expenditiues  in  other 
State  and  local  programs  for  meeting  the 
basic  MOE  requirement.  To  the  extent 
such  other  programs  are  not  imder  the 
control  of  the  TANF  agency,  the  TANF 
agency  will  need  to  maintain  strong 
communications  with  the  other  agencies 
operating  these  programs  in  order  to 
track  and  report  expenditiues,  as  well  as 
to  ensiue  that  the  State  will  be  in 
compliance  with  the  basic  MOE 
requirement  at  the  end  of  the  year. 

Section  263.4 — When  Do  Educational 
Expenditures  Count?  (§273.4  of  the 
NPRM) 

Overview 

Only  expendit\ues  on  educational 
services  or  activities  that  a  State  targets 
to  eligible  families  to  increase  self- 
sufficiency,  job  training,  and  work  may 
count  toward  a  State's  MOE.  The  statute 
excludes  educational  services  or 
activities  that  are  generally  available, 
including  through  the  public  education 
system.  As  the  conferees  explained  in 
H.R.  Rep.  No.  725,  104th  Cong.,  2d  sess., 
p.  277,  States  may  not  count  as  MOE 
"any  expenditure  for  public  education 
in  the  State  other  than  expenditures  for 
services  or  assistance  to  a  member  of  an 
eligible  family  that  is  not  generally 
available  to  other  persons." 

Expenditiu-es  on  special  services  that 
are  targeted  to  "eligible  families"  and 


are  not  generally  available  to  other 
residents  of  the  State  may  count.  These 
could  include  contracted  educational 
services  or  activities  that  provide 
special  classes  or  expand  the  capacity  of 
existing  programs,  for  example,  to 
provide:  targeted  services  for  teen 
parents  in  high  schools  or  other  settings; 
training  in  English  as  a  second  language 
for  eligible  immigrants;  remedial 
education  to  achieve  basic  literacy; 
courses  for  high  school  equivalency 
(GED)  certificates;  or  pre-employment  or 
job-readiness  activities. 

We  also  note  that  expenditures  on 
supportive  services,  such  as 
transportation,  to  assist  a  member  of  an 
eligible  family  in  accessing  educational 
activities  may  also  count  toward  a 
State's  MOE,  either  as  cash  assistance  or 
another  type  of  benefit  or  service 
consistent  with  the  purposes  of  the  Act. 
(See  §§  263.5  and  263.6  for  other  general 
restrictions  on  these  expenditures.) 

Comments  and  Responses 

We  did  not  receive  many  comments 
on  this  section.  The  comments  that  we 
did  receive  focused  on  two  areas:  the 
requirement  that  the  education  activities 
must  not  be  generally  available  to  other 
residents  of  the  State,  and  the  use  of  the 
term  "targeted."  We  address  these 
concerns  and  others  below. 

Comment:  Two  commenters  thought 
the  term  "targeted"  was  misleading  and 
needed  clarification.  As  written, 
qualified  educational  expenditures 
could  be  "targeted"  to  eligible  families, 
yet  the  recipients  of  the  services  may  be 
persons  who  are  not  members  of  eligible 
families. 

Response:  We  agree.  The  statute 
clearly  stipulates  that  only  services  with 
respect  to  eligible  families  coimt  toward 
the  State's  basic  MOE  requirement.  We 
have  therefore  reworded  the  regulation 
to  say  that  the  services  must  be 
"provided  to"  eligible  femilies. 

Comment:  A  number  of  commenters 
voiced  concerns  regarding  the  meaning 
and  operation  of  the  exclusion  of 
expenditures  for  educational  services 
that  are  generally  available  to  other 
residents  of  the  State.  One  commenter 
noted  there  is  no  specific  definition  of 
services  that  are  generally  available  to 
the  public.  Some  of  the  commenters 
believed  that  States  could  be 
discouraged  from  using  State  MOE 
funds  for  education.  Providing 
educational  services  that  are  generally 
not  available  to  the  public  could  result 
in  operating  segregated  classes  for 
eligible  families  in  order  to  have  the 
expenditiues  count  for  basic  MOE 
purposes.  In  fact,  the  commenters  noted 
that  the  examples  of  educational 
activities  for  eligible  families  given  in 


the  NPRM  are  no  different  than  those 
provided  by  the  public  education 
system.  Thus,  the  provision  essentially 
eliminates  a  State's  ability  to  coimt 
educational  activities  or  services  toward 
the  basic  MOE  requirement  whenever 
the  services  are  made  available  to  other 
residents  of  the  State.  As  one 
commenter  put  it,  "{W]ho  pays  for  the 
assistance  is  irrelevant,  as  is  whether 
anyone  from  the  general  public  also  has 
access.  The  proposed  rule  limits  States' 
ability  to  maximize  its  resoiuces." 

One  commenter  also  raised  concerns 
regarding  the  potential  impact  that 
expenditures  for  educational  services 
for  eligible  families  will  have  on  current 
public  education  programs  funded  by 
the  State.  The  educational  activities  for 
basic  MOE  purposes  may  come  at  the 
expense  of  similar  education  services 
and  activities  provided  by  the 
traditional  public  education  system. 

Another  commenter  asked  whether 
the  restriction  applies  to  post-secondary 
public  institutions. 

Response:  We  modified  the  regulatory 
text  to  provide  a  little  more  guidance. 
The  modified  language  incorporates 
language  from  a  similar  provision  under 
title  XX  at  section  2005(a)(6)  of  the  Act. 
More  specifically,  the  title  XX  provision 
excludes  expenditures  for  the  provision 
of  any  educational  service  that  the  State 
makes  generally  available  to  its 
residents  without  cost  and  without 
regard  to  their  income.  We  thought  this 
additional  language  was  helpful  and 
have  added  it  to  the  regulatory  text. 
Under  TANF  and  title  XX,  we  believe 
Congress  intended  to  prohibit  States 
from  substituting  program  funds  for 
existing  expenditures  frt)m  general 
funds  on  the  traditional,  free  public 
education  system.  Thus,  general  fund 
expenditures  for  traditional,  free  public 
education  do  not  coimt  toward  the 
State's  basic  MOE  requirement. 

Accordingly,  we  do  not  think  that  the 
exclusion  would  cover  post-secondary 
educational  or  vocational  programs  in 
the  State  unless  all  residents  of  the  State 
may  attend  the  post-secondary 
institution  without  cost  and  without 
regard  to  their  income. 

We  do  not  think  it  is  appropriate  for 
us  to  define  activities  that  are  not 
generally  available  to  persons  who  are 
not  members  of  an  eligible  family.  We 
defer  to  the  States  to  decide  appropriate 
educational  activities  for  MOE 
purposes,  i.e.,  to  increase  job  training, 
self-sufficiency,  and  work. 

Basically,  a  State  may  use  MOE  funds 
to  expand  existing  educational  services 
by  contracting  for  additional  services  for 
eligible  family  members  or  by  funding 
brand  new  activities.  States  do  not  need 
to  segregate  the  activities,  services,  or 
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classes.  They  may  even  use  the  physical 
facilities  of  the  public  education  system. 
Other  residents  of  the  State  may 
participate  in  the  funded  activities  so 
long  as  the  State  does  not  count,  as 
MOE,  funds  used  to  subsidize  or  pay  for 
persons  who  are  not  members  of  an 
eligible  family.  States  may  also  count,  as 
MOE,  funds  used  to  provide  a  service 
for  eligible  families  in  a  part  of  the  State 
or  locale  where  the  service  does  not 
exist. 

Similarly,  States  may  count  as  MOE 
funds  used  to  contract  for,  or  share  in, 
the  costs  of  providing  educational 
activities  on  job  sites  (e.g.,  ESL  classes). 
In  this  particular  situation,  other 
employees  at  the  site  who  are  not 
members  of  eligible  families  could 
attend  the  classes.  However,  as 
previously  mentioned,  a  State  may  not 
count,  as  MOE,  any  funds  used  to 
subsidize  or  pay  for  persons  who  are  not 
members  of  an  eligible  family. 

In  summary,  a  State  may  coimt,  as 
MOE,  funds  used  to  pay  costs  (e.g.,  fees 
or  tuition)  to  enable  an  eligible  family 
member  to  attend  a  class  or  participate 
in  an  educational  activity.  Nonexcluded 
educational  expenditures  with  respect 
to  eligible  families  coimt  for  basic  MOE 
purposes  if  the  activities  are  designed  to 
increase  self-sufficiency,  job  training, 
and  work. 

We  remind  States  to  allocate  costs 
that  are  associated  with  more  than  one 
State  or  local  program  or  agency 
properly. 

Comment:  One  commenter 
recommended  that  the  State  substantiate 
its  basic  MOE  expenditures  by 
providing  overall  budget  information  on 
its  education  services  and  programs,  not 
just  those  provided  to  eligible  families. 
The  State  should  also  provide  a 
comprehensive  budget  picture  of 
support  for  education  activities  and 
services  for  the  entire  education  agency 
responsible  for  TANF-related  education 
services — ^thus,  reflecting  any  shifts  in 
funds  between  the  traditional,  free 
education  programs  in  public  schools 
and  the  TANF-related  education 
services. 

Response:  We  do  not  believe  it  is 
necessary  for  the  State  to  regularly 
submit  such  information.  However, 
States  are  subject  to  audits  annually  or 
biennially  pursuant  to  the  Single  Audit 
Act.  The  audit  includes  a  review  of  a 
State's  compliance  with  MOE 
requirements.  Under  45  CFR  92.42, 
States  are  responsible  to  have  a  process 
designed  to  achieve  reliability  of 
financial  reporting  and  compliance  Mdth 
applicable  laws  and  regulations, 
including  retention  of  background 
dociunentation  that  validates  such 
reports.  The  audit  findings  include  any 


questioned  costs.  We  are  informed  of  all 
audit  findings. 

Other  studies,  or  reviews  by  OIG  or 
GAO,  may  be  conducted.  Such  reviews 
could  cover  processes,  such  as  a  State's 
budgetary  process,  that  are  generally 
beyond  the  scope  of  an  audit.  Further, 
if  appropriate,  for  example,  audits  may 
also  be  conducted  as  a  result  of  requests 
by  Congress  or  in  response  to 
complaints  trom  individuals  or 
organizations. 

Finally,  we  have  made  changes  to  the 
reporting  on  MOE  programs  at  §  265.9(c) 
that  should  provide  a  clearer  pictiire  of 
educational  activities  being  funded  by 
MOE. 

Comment:  One  commenter  indicated 
that  using  State  funds  to  enhance  access 
to  education  for  low-income  families  is 
an  important  way  of  helping  families 
out  of  poverty.  At  the  same  time,  States 
are  concerned  with  the  risk  for  penalties 
if  they  use  separate  State  funding  to 
provide  financial  aid  for  low-income 
families.  The  cormnenter  was  concerned 
that  while  the  State  may  view  education 
as  an  effective  means  of  advancing  work 
rather  than  avoiding  the  work 
participation  requirement,  we  might 
view  it  as  an  inappropriate  diversion. 

Another  conunenter  questioned 
whether  State-funded  expenditures  to 
permit  a  member  of  an  eligible  family  to 
obtain  no  more  than  the  first 
baccalaureate  degree  or  one  vocational 
education  program  certificate  as  part  of 
"job  skills  training  directly  related  to 
employment"  coimts  for  basic  MOE 
piuposes.  These  educational  activities 
are  only  available  to  students  who  meet 
other  strict  criteria  established  under 
State  law  (which  include  a  recent  work 
history;  enrollment  in  an  accredited  or 
approved  State  university,  community 
college,  or  other  vocational  school  or 
training  program;  and  maintaining  a 
cumulative  grade  point  average  of  at 
least  a  "C"). 

Response:  The  inherent  effect  of  any 
separate  State  program  is  that  the  TANF 
requirements  do  not  apply.  In  the 
NPRM,  we  expressed  concern  that 
States  might  use  separate  programs  to 
avoid  the  work  requirements  or  to  avoid 
retiuning  a  share  of  their  child  support 
collections  to  the  Federal  government. 
As  a  result,  we  proposed  several 
measures  to  counteract  this  possibility, 
including  den)ring  certain  penalty  relief 
to  States.  In  the  final  rule,  we  decided 
to  eliminate  the  proposed  link  between 
a  State's  decision  to  operate  separate 
State  programs  and  its  eligibility  for 
penalty  relief.  However,  we  still  intend 
to  gather  information  that  will  enable  us 
to  monitor  the  natiu'e  and  scope  of  such 
programs.  Refer  to  the  preamble,  section 


entitled  "Separate  State  Programs"  for  a 
full  discussion  of  this  issue. 

We  have  been  persuaded  that  States 
are  using  both  separate  State  programs 
and  the  TANF  program  to  serve  a 
variety  of  policy  piuposes  that  do  not 
seem  to  be  designed  to  avoid  TANF 
requirements.  For  example.  States  are 
working  to  increase  the  economic 
viability  of  families  by  providing 
financial  aid  for  post-secondary 
education  and  supporting  other 
education  and  training  activities  on  a 
selective  basis.  Unless  excluded, 
educational  expenditures  with  respect 
to  eligible  fenulies  count  for  basic  MOE 
purposes  if  the  activities  are  designed  to 
increase  self-sufficiency,  job  training, 
and  work.  These  activities  may  be  under 
the  TANF  program  or  apart  from  the 
TANF  program.  In  either  case,  we  hope 
that  State  and  local  officials  are  working 
with  educators,  post-secondary 
institutions,  and  the  business 
conuniuiity  to  design  appropriate 
opportunities  for  families  consistent 
with  the  goals  of  TANF. 

As  a  point  of  clarification,  the  list  of 
work  activities  in  section  407  of  the  Act 
(and  §  261.30  of  these  rules)  determine 
what  is  countable  for  the  purpose  of  the 
State's  work  participation  rates. 
However,  they  do  not  limit  the  natxue  or 
type  of  educational  or  training  services 
the  State  may  provide  with  Federal 
TANF  or  State  MOE  funds. 

Section  263.5 — When  Do  Expenditures 
in  State-Funded  Progmms  Count? 
(§273.5  of  the  NPRM) 

Overview 

We  explained  in  the  NPRM  that 
section  409(a)(7)(B)(i)(n)  establishes 
limits  on  the  amount  of  expenditures 
that  may  coimt  when  the  MOE 
expenditiires  are  for  activities  imder 
separate  State  or  local  programs.  The 
heading  for  the  provisions  under  this 
section  indicates  that  "transfers  from 
other  State  and  local  programs"  caimot 
count  toward  a  State's  MOE.  In  the 
months  following  enactment,  we 
received  niunerous  questions  about  this 
language. 

We  do  not  believe  that  the  language 
intended  to  convey  a  literal  or  physical 
transfer  of  funds.  Instead,  we  believe 
that  Congress  wanted  to  prevent  States 
from  substituting  existing  expenditures 
in  any  pre-existing  outside  programs  for 
cash  welfare  and  related  assistance  to 
needy  families  and  to  prevent  States 
from  claiming  such  existing 
*cpenditures  as  expenditures  for  MOE 
piuposes. 

Tnerefore,  section 
409(a)(7)(B)(i)(n)(aa)  provides  that  the 
money  spent  under  State  or  local 
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programs  may  count  as  MOE  only  to  the 
extent  that  the  expenditiires  exceed  the 
amoimt  expended  imder  such  programs 
in  the  fiscal  year  most  recently  ending 
before  the  date  of  enactment  (August  22, 
1996).  Thus,  States  may  count  only 
additional  or  "new"  expenditures,  i.e., 
expenditiues  above  FY  1995  levels.  Like 
some  commenters,  we  call  this  the  "new 
spending"  provision. 

Section  409(a)(7)(B)(i){n)(bb)  provides 
an  alternative  limitation.  We  believe 
that  this  provision  was  intended  as  an 
exception  to  the  "new  spending" 
provision  under  (aa).  Under  provision 
(bb).  State  expenditiires  under  any  State 
or  local  program  diuing  a  fiscal  year 
may  count  toward  a  State's  MOE  to  the 
extent  that  the  State  is  entitled  to  a 
payment  under  former  section  403  as  in 
effect  before  the  date  of  enactment  with 
respect  to  the  expenditiues.  We 
interpret  this  to  mean  that  State  funds 
expended  under  State  or  local  programs 
that  had  been  previously  authorized  and 
allowable  under  the  former  AFDC,  EA, 
and  JOBS  programs  in  effect  as  of 
August  21, 1996,  may  have  all  such 
expenditures  coimt  toward  the  State's 
MOE.  In  other  words,  the  limit  under 
(aa)  does  not  apply  to  what  woidd  have 
formerly  been  expenditures  under  the 
title  IV-A  program;  there  is  no 
requirement  that  these  expenditures  be 
additional  or  new  expenditures,  above 
FY  1995  levels. 

Comments  and  Responses 

We  did  not  receive  many  comments 
on  this  section.  But  some,  of  the 
comments  that  we  did  receive  raised 
some  important  issues  regarding  the 
concept  of  "separate"  State  or  local 
programs,  as  well  as  the  meaning  of  the 
exception  to  the  "new  spending" 
provision.  One  conunenter  also 
questioned  the  calculation  process  for 
determining  any  "new  spending"  for 
programs  in  which  the  "new  spending" 
provision  applies.  A  couple  of 
commenters  also  felt  the  proposed  rule 
needed  to  be  clarified.  As  a  result  of 
some  of  these  comments,  we  have  made 
some  clarifications  in  the  final  rule, 
including  revisions  to  reflect  the 
statutory  language  more  directly 
regarding  the  treatment  of  current  fiscal 
year  expenditures  in  any  State  or  local 
program  that  also  existed  in  FY  1995. 

Comment:  One  commenter  observed 
that  this  section  indicates  that 
expenditures  made  imder  separate  State 
programs  that  had  not  previously  been 
authorized  under  the  former  AFDC/EA/ 
JOBS  programs  cannot  now  coimt 
toward  maintenance  of  effort.  The 
^commenter  objected  to  this  provision. 
For  example,  the  AFDC-UP  program  has 
been  repealed.  Therefore,  families  who 


previously  received  general  assistance 
because  a  parent  could  not  meet  the 
criteria  under  the  AFDC-UP  program, 
now  become  "part  of  the  service 
equation."  Therefore,  the  commenter 
suggested  that  all  funds  now  spent  to 
support  these  families  shoidd  count  for 
basic  MOE  purposes  without  limitation. 

Response:  The  example  given  clearly 
falls  under  the  statutory  exception  at 
section  409{a)(7)(B)(i)(n)(aa)  of  the  Act. 
For  programs  that  were  operating  in 
1995  and  were  not  former  AFDC-related 
programs.  States  may  only  claim 
qualified  expenditiues  with  respect  to 
eligible  families  if  their  expenditures  are 
in  excess  of  what  they  spent  on  that 
program  in  1995.  General  assistance 
programs  are  not  AFDC-related 
programs.  AFDC-related  programs 
include  the  AFDC,  EA,  and  JOBS 
programs,  as  well  as  the  IV-A  child  care 
programs  (AFDC,  At-Risk,  and 
transitional  child  care  programs). 
Qualified  expenditures  diuing  a  fiscal 
year  to  provide  AFDC-related  services 
(e.g.,  At-Risk  Child  Care  services)  to 
eligible  families  may  count  without 
limitation. 

Comment:  One  commenter  noted  that 
for  pre-existing  programs  (State  or  local 
programs  operating  in  FY  1995)  that 
were  not  AFDC-related  programs,  the 
State  may  only  claim  qualified  State 
expenditures  in  the  ciurent  fiscal  year 
that  exceed  what  the  State  spent  on  that 
program  in  FY  1995.  Thus,  State 
spending  for  State  or  local  programs  that 
are  not  AFDC-related  must  be  "new 
spending."  However,  in  many  cases, 
States  will  use  both  State  MOE 
resources  and  Federal  TANF  funds  to 
fund  a  number  of  different  programs. 
The  "new  spending"  provision  could 
apply  for  these  situations  as  well. 

Response:  We  agree  with  this 
observation.  Section  409(a)(7)(B)(n)  of 
the  Act  excludes  expenditiures  imder 
"any  State  or  local  program  during  a 
fiscal  year"  that  do  not  exceed  the 
amount  expended  under  the  State  or 
local  program  in  FY  1995.  Thus,  the 
statute  does  not  specify  that  the  "new 
spending"  provision  on  qualified  State 
expenditures  oidy  applies  to  State 
programs  that  are  currently  separate 
fit)m  TANF.  Instead,  the  provision 
applies  to  "any"  State  or  local  program 
existing  in  FY  1995  that  did  not  have 
allowable  expenditures  under  the 
former  AFDC,  EA,  JOBS,  and  IV-A  child 
care  programs  (AFt)C,  At-Risk  and 
transitional  child  care  programs).  For 
example,  a  State  or  local  program  that 
is  now  included  under  the  TANF 
program  or  receiving  TANF  and  MOE 
resources  could  have  existed  separately 
from  the  State's  former  AFDC-related 
programs  in  FY  1995.  Therefore,  we 


have  decided  to  amend  the  annual 
report  to  require  that  States  report  the 
information  proposed  under  §  273.7(b) 
for  all  their  State-funded  MOE 
programs.  We  refer  you  to  §  265.9  for  a 
full  discussion  of  all  the  comments 
regarding  the  proposed  aimual 
addendum  and  the  changes  we  have 
made  in  the  final  rule. 

Comment:  One  commenter  noted  that 
State  spending  in  a  State  At-Risk  Child 
Care  program  is  an  example  of  spending 
that  was  previously  authorized  and 
allowable  under  former  section  403. 
Therefore,  the  "new  spending" 
provision  does  not  apply.  Another 
commenter  wondered  whether 
expenditures  for  which  a  State  could 
not  have  received  Federal  matching 
payments  due  to  the  At-Risk  cap  would 
also  be  exempt  from  the  "new 
spending"  provision.  For  example,  take 
the  case  of  a  State  that  has  run  an  At- 
Risk  Child  Care  program  for  the  working 
poor  since  FY  1995.  The  State  did  not 
receive  matching  funds  for  all  of  its 
expenditures  for  child  care  services 
under  this  program.  Are  the  potentially 
qualified  expenditures  above  the  former 
cap  subject  to  the  "new  spending" 
provision  or  exempt  from  this 
provision? 

Response:  If  the  State's  child  care 
program  for  the  working  poor  was 
authorized  and  allowable  under  former 
section  402(i)  under  the  Act,  then  we 
believe  the  "new  spending"  provision 
would  not  apply  to  qualified 
expenditures  with  respect  to  eligible 
families  during  a  fiscal  year,  for  the 
reasons  given  below. 

Former  section  402(i)(5)  of  the  Act 
specified  that  amounts  expended  by  the 
State  to  provide  child  care  to  any  at-risk 
low  income  family  would  be  matched. 
However,  section  403(n)  limited  the 
amount  of  the  matching  payments  a 
State  could  receive.  The  issue  is 
whether  a  State  can  count  all  of  its 
qualified  expenditures  with  respect  to 
eligible  families  during  a  fiscal  year, 
without  limitation,  because  the 
expenditures  in  FY  1995  were 
allowable,  notwithstanding  the  cap. 

Section  409(a)(7{B)(II)(bb)  of  the  Act 
uses  the  phrase  "is  entitled  to  a 
pajmient"  under  former  section  403  to 
indicate  when  the  "new  spending" 
provision  does  not  apply.  After 
considerable  deliberation  on  this  issue, 
we  concluded  that  Congress  intended 
States  to  be  able  to  claim  the  State's 
portion  of  title  IV-A  welfare  spending 
toward  basic  MOE,  based  on  the  idea 
that  MOE  is  a  substitute  for  the  former 
matching  arrangement.  To  carry  out  this 
intent,  Congress  needed  to  define  the 
former  title  IV-A  welfare  spending. 
They  did  this  by  referring  to 
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expenditures  for  which  the  State  woiild 
be  entitled  to  payment  under  former  403 
of  the  Act.  This  section  authorized 
Federal  matching  payments  for 
allowable  welfare  expenditures.  Thus, 
we  believe  that  Congress  was  looking  for 
allowable  welfare  expenditures,  not 
actual  payments  to  the  States.  This 
concept  would  include  allowable 
expenditiues  that  were  more  than  the 
State  could  receive  in  the  form  of  a 
matched  payment.  Therefore,  we 
conclude  that  the  new  spending 
provision  does  not  apply  to  child  care 
expenditxures  made  by  a  State  to 
augment  the  Federal  and  State  matching 
funds  available  in  its  At-Risk  Child  Care 
progranL 

However,  we  remind  States  of  the 
dollar  limitation  discussed  imder 
§  263.3  of  this  subpart.  Qualified  child 
care  expenditures  used  to  meet  the 
requirements  of  the  CCDF  matching 
fund  (i.e.,  as  matching  and  MOE 
amounts)  may  also  coimt  as  basic  MOE 
expenditines  only  up  to  the  State's  child 
care  MOE  amoimt. 

Comment  One  commenter  raised 
questions  about  the  appropriate 
calculation  for  determining  the  amount 
of  new  spending  for  programs  subject  to 
this  provision.  The  commenter  noted 
that  it  is  not  clear  from  the  statute  if  the 
intent  of  this  provision  is  for  States  to 
only  count  toward  the  MOE  requirement 
additional  spending  that  represents  an 
increase  over  "FY  1995  spending  levels 
on  eligible  fomilies.  If  this  is  the 
statutory  intent,  then  the  commenter 
recommends  that  we  require  a  State  to 
dociunent  whether  its  spending  above 
FY  1995  levels  has  served  eligible 
families  and  to  report  spending  on 
eligible  families  in  FY  1995.  In  cases 
where  the  State  does  not  know  the 
precise  level  of  FY  1995  spending  on 
eligible  families,  the  regulations  should 
permit  States  to  use  a  reasonable 
estimating  methodology.  If  the  State  is 
unable  to  determine  or  to  estimate  the 
amoimt  of  spending  on  eligible  femilies 
in  FY  1995,  then  it  would  need  to 
otherwise  demonstrate  that  it  has 
targeted  all  of  the  increase  in  spending 
(relative  to  FY  1995  funding  levels) 
toward  eligible  families. 

In  addition,  the  commenter 
recommends  that  we  require  total  FY 
1995  State  expenditures  for  all  State  or 
local  programs  subject  to  the  new 
spending  provision,  not  just  separate 
State  programs  as  we  proposed.  Thus, 
the  commenter  believed  that  we  should 
require  this  information  for  State  or 
local  programs  funded  with  both  TANF, 
as  well  as  MOE  resources.  We  should 
also  require  total  State  spending  in  the 
same  State  or  local  program  for  the 
ciirrent  fiscal  year.  Otherwise,  we  will 


be  tmable  to  determine  whether  claimed 
MOE  expenditures  meet  the  new 
spending  provision. 

Response:  Although  the  commenter 
was  responding  to  oiu  proposal  imder 
§  273.7(b)  to  collect  supplementary 
information  on  separate  State  programs, 
we  beUeve  that  this  is  the  best  place  to 
address  the  commenter's  points  because 
they  speak  to  the  calculation  of 
additional  or  new  spending  claimed  for 
MOE  purposes.  However,  we  also  refer 
you  to  §  265.9  for  a  fuller  discussion  of 
all  the  comments  regarding  the 
proposed  annual  addendum  and  the 
changes  we  have  made  in  the  final  rule 
to  the  information  States  must  report 
annually. 

We  do  not  agree  that  it  is  either 
necessary  or  required  in  the  statute  for 
a  State  to  dociunent  or  to  report  to  us 
what  it  spent  during  FY  1995  on  eligible 
families  in  programs  that  are  now 
subject  to  the  "new  spending" 
provision.  The  "new  spending" 
provision  under  section 
409(a)(7)(B)(n)(aa)  of  the  Act  references 
current  fiscal  year  expenditures  under 
any  State  or  local  program  to  the  extent 
that  "the  expenditures  exceed  the 
amount  expended  under  the  State  or 
local  program"  in  FY  1995. 

This  provision  does  not  refer  to 
eligible  families  in  defining  "the 
amount  expended"  in  FY  1995;  rather  it 
refers  generally  to  expenditures. 
However,  it  does  refer  to  eligible 
families  in  defining  qualified 
expenditures  for  the  current  fiscal  year. 
As  a  result,  we  conclude  that  States 
must  calculate  "new"  or  additional 
spending  under  each  State  or  local 
program  subject  to  the  "new  spending" 
provision  by  comparing  total  qualified 
State  expenditures  with  respect  to 
eligible  families  for  the  current  fiscal 
year  with  total  State  expenditures  for 
the  program  in  FY  1995-  If  total 
qualified  State  expenditures  with 
respect  to  eligible  femilies  for  the 
current  fiscal  year  exceed  total  State 
expenditures  in  FY  1995  imder  the 
program,  the  State  may  claim  the  excess 
for  basic  MOE  purposes  because  the 
State  spent  all  those  funds  on  eligible 
fomilies.  If  total  qualified  State 
expenditures  with  respect  to  eligible 
families  for  the  current  fiscal  year  do 
not  exceed  total  State  expenditures  in 
FY  1995  under  the  program,  the  State 
may  not  claim  any  current  fiscal  year 
qualified  expenditures  toward  its  basic 
MOE  requirement. 

We  agree  writh  the  commenter's 
suggestion  that  a  State  should  report 
total  FY  1995  expenditures  for  each 
State  or  local  MOE  programs  subject  to 
the  "new  spending"  provision.  We  are 
also  requiring  total  current  fiscal  year 


expenditures  for  all  State  or  local  MOE 
programs.  This  includes  State  or  local 
MOE  programs  that  are  currently 
separate  from  the  State's  TANF 
program,  as  well  as  MOE  programs 
funded  under  TANF.  We  are  requiring 
this  information  because  it  will  help 
provide  context  for  the  reported 
expenditures  on  eligible  families  and 
give  some  indication  of  their 
plausibility. 

Section  263.6— What  Kinds  of 
Expenditures  Do  Not  Count?  (§273.6  of 
theNPRM) 

Overview 

As  we  previously  discussed, 
expenditures  under  State  programs 
(TANF  and  separate  State  programs)  do 
not  count  as  MOE  if  they  are  not  made 
on  behalf  of  eligible  families. 

The  statute  also  provides  several 
general  restrictions  on  MOE 
expenditures.  Pursuant  to  section 
409(a)(7)(B)(iv),  the  following  types  of 
expenditures  do  not  count:  (1) 
expenditures  of  funds  that  originated 
with  the  Federal  government;  (2)  State 
funds  expended  for  the  Medicaid 
program  under  title  XIX  of  the  Act;  (3) 
any  State  funds  used  to  match  Federal 
WtW  funds  provided  under  section 
403(a)(5)  of  the  Act.  as  amended  by 
sections  5001(a)  (1)  and  (2)  of  Pub.  L. 
105-33;  and  (4)  expenditures  that  States 
make  as  a  condition  of  receiving  Federal 
funds  under  other  programs.  See 
discussion  of  §  263.3  for  additional 
information. 

Section  5506(c)  of  Pub.  L.  105-33 
amended  section  409(a)(7)(B)(i)  by 
adding  another  restriction  under  section 
409(a)(7)(B)(i)(III).  Pursuant  to  section 
409(a)(12),  States  must  expend  State 
funds  equal  to  the  total  reduction  in  the 
State's  SFAG  due  to  any  penalties 
incurred.  Section  409(a)(7)(B)(i)(in) 
provides  that  such  expenditures  may 
not  coimt  toward  a  State's  basic  MOE. 
(See  §  264.50.) 

TANF  funds  transferred  to  the  Social 
Service  Block  (kant  Prc^ram,  under  tide 
XX  of  the  Act,  or  transferred  to  the 
Child  Care  and  Development  Block 
Grant  program  (also  known  as  the 
Discretionary  Fund  within  the  Child 
Care  and  Development  Fund),  do  not 
coiuit  toward  meeting  a  State's  MOE 
requirement  because  of  the  first 
restriction  under  409(a)(7)(b)(iv).  which 
prohibits  funds  that  originated  from  the 
Federal  government  from  being  used  for 
MOE  purposes. 

Finally,  it  is  important  to  note  that 
only  State  expenditures  made  in  the 
fiscal  year  for  which  TANF  funds  are 
awarded  count  toward  meeting  the  MOE 
requirement  for  that  year.  For  example. 
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expenditures  made  in  prior  fiscal  years 
or,  in  the  case  of  FY  1997,  expenditures 
made  prior  to  the  date  the  State  started 
its  TANF  program  do  not  count  as  basic 
MOE. 

Comments  and  Responses 

We  received  few  comments  on  this 
section,  iocluding  a  comment 
concurring  that  this  section  acouately 
tracks  statutory  requirements.  Although 
no  changes  need  to  be  made  to  the  final 
rule  as  a  result  of  these  comments,  we 
are  clarifying  §  263.6(b)  of  the  final  rule 
so  that  the  regulatory  language  aligns 
more  closely  with  the  statutory 
prohibitions  at  section  409(a)(7),  as 
amended. 

Specifically,  the  proposed  rule  at 
§  273.6(b)  provided  that  State  funds 
used  to  match  Federal  funds  (or 
expenditiues  of  State  funds  that  support 
claims  for  Federal  matching  funds), 
including  State  expenditxires  under  the 
Medicaid  program,  do  not  count  toward 
a  State's  basic  MOE  requirement.  We 
have  kept  the  part  of  this  provision  that 
prohibits  State  funds  expended  for  the 
Medicaid  program  under  title  XIX  fit)m 
counting  toward  a  State's  basic  MOE 
requirement.  The  rest  of  this  provision 
is  included  in  §  263.6(c). 

If  it  had  remained  part  of  paragraph 
(b),  then  it  would  have  been  misleading 
and  would  have  contradicted  the 
exception  under  §  263.6(c).  That 
exception  permits  State  funds  expended 
to  meet  the  requirements  of  the  CCDF 
Matching  fund  to  count  (up  to  the 
State's  child  care  MOE  level)  toward  the 
State's  basic  MOE  requirement, 
provided  the  State  has  met  all  other 
requirements  of  this  subpart.  The 
requirements  of  the  CCDF  Matching 
Fund  include  an  MOE  requirement  plus 
additional  State  expenditures  that 
would  be  matched  with  Federal  funds, 
up  to  the  State's  allocation.  Based  on  the 
proposed  wording  under  paragraph  (b) 
of  tliis  section,  the  additional  child  care 
expenditures  made  by  the  State  for 
purposes  of  receiving  matching  funds 
would  not  have  counted  toward  the 
State's  basic  MOE.  Yet,  we  stated  clearly 
under  paragraph  (c)  of  this  section  and 
in  the  proposed  §  273.3(a)  that  such 
child  care  expenditures  could  count  (up 
to  the  amount  of  the  State's  child  care 
MOE  level). 

We  believe  that  the  prohibition  under 
revised  §  263.6(c)  takes  in  all 
requirements  that  a  State  must  meet  to 
receive  Federal  TANF  funds,  whether  it 
is  an  MOE  requirement,  expenditures  to 
receive  Federal  matching  funds,  or  both. 
In  addition,  the  Balanced  Budget 
Amendments  (Pub.  L.  105-33)  amended 
section  409(a)(7)(B)(iv)  by  replacing  the 
prohibition  imder  (m)  "any  State  funds 


which  are  used  to  match  Federal  funds" 
with  the  prohibition  related  to  the 
receipt  of  WtW  funds — namely,  "any 
State  funds  which  are  used  to  match 
federal  funds  provided  imder  section 
403(a)(5)."  We  had  not  reflected  this 
change  in  the  language  at  §  273.6(b). 

We  conclude  that  me  language  at 
section  409(a)(7)(B)(iv)(IV)  of  the  Act 
also  prohibits  the  coimting  for  basic 
MOE  purposes  of  any  State  funds 
expended  to  match  Federal  funds  under 
other  programs  (or  expenditiu-es  of  State 
funds  that  support  claims  for  Federal 
matching  funds).  Therefore,  this 
language  did  not  need  to  appear  in 
§  263.6(b)  because  the  regulatory 
provision  at  §  263.6(c)  incorporates  this 
prohibition.  When  we  deleted  the 
language  from  §  263.6(b),  we  also 
removed  the  apparent  contradiction 
between  §  263.6  (b)  and  (c)  regarding 
State  child  care  expenditiues  used  to 
meet  the  CCDF  matching  fund 
requirements. 

Comment  One  commenter 
recommended  allowing  encumbrances 
as  of  September  30th  of  a  fiscal  year,  but 
paid  in  a  subsequent  period,  to  count 
toward  the  State's  basic  MOE 
requirement. 

Response:  We  disagree  with  this 
recommendation.  By  statute,  only 
expenditiues  count  toward  a  State's 
basic  MOE  requirement.  An  obligation, 
or  encumbrance,  is  not  an  expenditvuB 
until  actually  paid.  An  expenditure 
coimts  toward  the  State's  annual  basic 
MOE  requirement  for  the  fiscal  year  in 
which  it  is  actually  paid. 

Comment.  One  conmienter  believes 
that  any  expenditures  made  to  replace 
reductions  in  the  SFAG  as  a  resiilt  of 
penedties  should  coimt  toward  the 
State's  basic  MOE  requirement. 

Response:  The  statute  at 
409(a)(7)(B)(i)(m)  expressly  excludes 
these  additional  State  expenditiu«s  from 
counting  toward  the  State's  basic  MOE 
requirement. 

Comment  One  commenter  was 
concerned  that  States  may  infer  that  the 
prohibition  on  counting  any  State  funds 
used  as  a  condition  of  receiving  Federal 
funds  imder  another  Federal  program 
means  that  States  may  not  purchase  bus 
passes  for  program  participants  or 
otherwise  help  pay  for  their  public 
transportation  because,  then,  TANF 
resources  are  going  to  public  transit 
providers  who  use  the  money  as  a 
match  for  their  own  Federal  grants. 

Response:  Section  409{a)(7)(B)(iv)(IV) 
of  the  Act  and  §  263.6(c)  of  the 
regulatory  text  prohibit  counting  for 
basic  MOE  purposes  any  State  funds 
that  are  expended  as  a  condition  of 
receiving  Federal  funds  bom  other 
programs  (imless  specifically 


authorized,  e.g.,  the  State  child  care 
expenditures  under  the  CCDF  matching 
fund).  For  example,  this  prohibition 
would  apply  to  State  funds  expended  to 
meet  the  cost-sharing  requirement  of  the 
recently  passed  Jobs  Access 
transportation  grants  program. 

However,  the  piuchase  of  bus  passes, 
in  the  context  described  by  the 
commenter,  does  not  constitute  an 
example  of  State  funds  spent  in  order  to 
receive  other  Federal  funds.  Rather,  it 
represents  an  alternative  form  of 
providing  a  transportation  benefit  for  a 
TANF-eligible  family.  As  previously 
discussed.  State  funds  used  to  purchase 
bus  passes  that  help  an  eligible  family 
member  go  to  or  from  work  or  training 
would  be  an  appropriate  use  of  State 
MOE  funds  because  this  activity 
promotes  job  preparation  and  work,  a 
purpose  of  the  TANF  program. 

Section  273. 7  of  the  NPRM 

Note:  We  moved  the  provisions  that 
appeared  in  §273.7  of  the  NPRM  and  have 
not  issued  a  new  §  263.7.  The  information 
proposed  in  §  273.7(a)  and  the  comments  on 
this  section  appear  under  §  265.3.  The 
information  proposed  in  §  273.7(b)  and  the 
comments  on  this  section  appear  under 
§265.9. 

Section  263.8— What  Happens  If  a  State 
Fails  To  Meet  the  Basic  MOE 
Requirement?  (§  273.8  of  the  NPRM) 

Overview 

Under  section  409(a)(7)(A),  if  a  State 
does  not  meet  the  basic  MOE 
requirement,  we  will  reduce  the  amoimt 
of  the  SFAG  payable  for  the  following 
fiscal  year  on  a  dolIar-for-doUar  basis. 

Section  5001(g)  of  Pub.  L.  105-33 
added  another  penalty  to  section  409(a) 
for  a  State  that  receives  a  WtW  formula 
grant  pursuant  to  section  403(a)(5)(A)  of 
die  Act,  but  fails  to  meet  the  basic  MOE 
requirement  for  the  fiscal  year.  Under 
section  409(a)(13)  of  the  Act,  we  must 
reduce  the  amount  of  the  State's  SFAG 
for  the  following  fiscal  year  by  the 
amount  of  the  WtW  formtda  grant  paid 
to  the  State  if  the  State  fails  to  meet  the 
basic  MOE  requirement. 

Comments  and  Responses 

We  received  three  comments  on  this 
section.  One  commenter  observed  that 
this  section  tracks  the  statutory 
requirement.  Two  others  commented  on 
the  severity  of  the  penalty  amounts.  We 
have  made  no  changes  to  this  section. 

Comment  Two  commenters  felt  that 
the  penalties  are  too  severe.  One 
commenter  recommended  deleting  the 
provision  that  requires  reducing  the 
State's  SFAG  by  the  amoimt  of  a  State's 
WtW  grant  if  the  State  fails  to  meet  its 
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basic  MOE  requirement  for  tlie  fiscal 
year. 

Response:  Although  we  agree  that  the 
penalties  are  very  significant,  as  we 
mentioned  in  the  above  discussion,  the 
statute  expressly  requires  both 
reductions. 

Section  263.9— Maya  State  Avoid  a 
Penalty  for  Failing  To  Meet  the  Basic 
MOE  Requirement  Through  Reasonable 
Cause  or  Corrective  Compliance? 
(§273.9  of  the  NPRM) 

Overview 

Under  section  409(b)(2),  a  State  may 
hot  avoid  a  penalty  for  feilure  to  meet 
its  basic  MOE  requirement  based  on 
reasonable  cause.  In  addition,  section 
5506(m)  of  Pub.  L.  105-33  amended 
section  409(c)(4)  to  provide  that  a  State 
may  not  avoid  the  penalty  through  a 
corrective  compliance  plan. 

Congress'  decision  not  to  provide  for 
a  reasonable  cause  exception  or 
corrective  compliance  in  basic  MOE 
penalty  cases  indicates  that  Congress 
considered  the  MOE  requirement 
crucial  to  meeting  the  work  and  other 
objectives  of  the  Act. 

Comments  and  Responses 

We  received  three  conunents  on  this 
section.  One  commenter  agreed  that  this 
section  tracked  the  statute.  The  other 
commenters  basically  questioned  the 
lack  of  reasonable  cause  and  corrective 
compliance.  We  have  made  no  changes 
to  this  section. 

Comment:  Two  commenters  thought 
that  reasonable  cause  and  the  corrective 
compliance  process  should  be  available 
to  a  State  that  failed  to  meet  its  basic 
MOE  requirement.  One  of  the 
commenters  expressed  concern  that  the 
regulations  are  silent  with  respect  to  an 
appeal  process. 

Response:  As  we  mentioned  in  the 
above  discussion,  the  statute  imder 
sections  409(b)(2)  and  409(c)(4)  of  the 
Act  expressly  provides  that  reasonable 
cause  and  corrective  compliance  do  not 
apply  to  the  basic  MOE  penalty 
provision.  The  State  may  appeal  our 
decision  to  impose  a  reduction  on  the 
SFAG  payable  to  the  Departmental 
Appeals  Board,  in  accordance  with 
section  410  of  the  Act  Hence,  the 
appeal  process  described  in  §  262.7 
applies  even  if  reasonable  cause  and 
corrective  compliance  do  not  apply. 


Subpart  B—What  Rules  Apply  to  the 
Use  of  Federal  TANF  Funds? 

Section  263.10— What  Actions  Would 
We  Take  Against  a  State  if  It  Uses 
Federal  TANF  Funds  in  Violation  of  the 
Act?  (§  273.10  of  the  NPRM) 

Overview 

Section  409(a)(1)  contains  two 
penalties  related  to  use  of  Federal  TANF 
funds  (i.e.,  all  Federal  TANF  funds 
under  section  403)  in  violation  of  TANF 
program  requirements.  The  first  is  a 
penalty  in  the  amount  of  funds  that  a 
State  uses  improperly,  as  found  imder 
the  Single  Audit  Act.  We  would  reduce 
the  SFAG  payable  to  the  State  for  the 
inunediately  succeeding  fiscal  year 
quarter  by  the  amount  misused. 

In  addition,  we  would  take  a  second 
penalty,  equal  to  five  percent  of  the 
adjusted  SFAG,  if  we  find  that  a  State 
has  intentionally  misused  funds.  You 
can  find  criteria  for  "intentional 
misuse"  at  §263.12. 

For  both  of  these  penalties.  States  may 
request  that  we  grant  reasonable  cause 
and  submit  a  corrective  compliance 
plan  for  correcting  the  violation. 

We  received  no  comments  on  this 
section.  However,  we  did  revise  the 
regulatory  text  because  we  noticed  that 
it  did  not  closely  track  the  statutory 
language.  The  final  rule  language  is 
clearer  that  the  five-percent  penalty  for 
intentional  misuse  of  funds  is  in 
addition  to  the  misuse-of-funds  penalty. 
Also,  like  the  statute  (at  section 
409(a)(1)(B)),  the  final  rule  puts  the 
burden  of  proof  regarding  intent  on  the 
State. 

Section  263.11— What  Uses  of  Federal 
TANF  Funds  Are  Improper?  (§  273.11  of 
the  NPRM) 

Overview 

The  statute  contains  many 
prohibitions  and  restrictions  on  the  use 
of  Federal  TANF  funds,  hi  determining 
if  funds  have  been  used  "in  violation  of 
this  part,"  States  should  particularly 
note  the  prohibitions  in  section  408  of 
the  Act  and  section  115  of  PRWORA.  In 
summary,  these  sections  provide  that 
States  must  not  use  Federal  TANF  funds 
to  provide  assistance  to: 

•  A  femily  with  an  adult  who  is  a 
head-of-household  or  a  spouse  of  a 
head-of-household  or  with  a  minor 
head-of-household  who  has  received 
assistance  funded  with  Federal  TANF 
funds  for  more  than  60  months  (except 
for  a  femily  included  in  the  20-percent 
hardship  exemption); 

•  A  family  without  a  minor  child 
living  with  a  parent  or  adult  caretaker 
relative  (or  a  pregnant  individual); 


•  A  femily  not  assigning  support 
rights; 

•  An  unifiarried  parent  under  18, 
without  a  high  school  diploma,  who 
does  not  attend  high  school  or 
equivalent  training; 

•  An  unmarriea  parent  imder  18  not 
living  in  an  adult-supervised  setting 
(unless  covered  by  a  statutory 
exception); 

•  A  fugitive  felon  and  probation  and 
parole  violator; 

•  A  minor  child  absent  from  the 
home  45  days  (or  at  State  option,  30- 
180  days); 

•  For  ten  years,  a  person  found  to 
have  fraudulently  misrepresented 
residence  to  obtain  assistance;  and 

•  An  individual  convicted  of  certain 
drug-related  offenses  uidess  the  State 
has  enacted  a  law  to  exempt  such 
individuals  from  the  prohibition  (refer 
to  section  115  of  PRWORA). 

Also,  States  must  not  use  Federal 
TANF  funds  for  medical  services, 
except  for  pre-pregnancy  family 
planning  services.  (This  prohibition 
raised  a  number  of  concerns  among 
States  and  advocates  that  are  discussed 
below.) 

Section  404  also  limits  the  use  of 
Federal  TANF  funds.  More  specifically, 
section  404(a)(1)  provides  that  TANF 
funds  may  only  be  used  "*  *  *  in  any 
manner  that  is  reasonably  calculated  to 
accompUsh  the  purpose  of  this  part, 
including  to  provide  low  income 
households  with  assistance  in  meeting 
home  heating  and  cooling  costs.  *  *  *" 
Thus,  TANF  funds  cannot  be  used  in  a 
manner  not  reasonably  calculated  to 
serve  the  purposes  of  the  program. 

In  determining  if  an  activity  may  be 
funded  with  TANF  funds  under  this 
provision,  you  should  refer  to  the 
piuposes  described  in  section  401  of  the 
Act  and  reiterated  at  §  260.20.  Also,  you 
should  be  aware  that  the  specific 
prohibitions  or  restrictions  in  the  statute 
(e.g.,  the  prohibitions  in  section  408) 
apply  even  if  an  activity  seems 
otherwise  consistent  with  the  purposes 
in  section  404(a)(1). 

In  addition,  section  404(a)(2),  as 
amended  by  section  5503  of  Pub.  L. 
105-33,  permits  Federal  TANF  funds  to 
be  used  "in  any  manner  that  the  State 
was  authorized  to  use  amoimts  received 
under  part  A  or  F,  as  such  parts  were 
in  effect  on  September  30, 1995  or  (at 
the  option  of  the  State)  August  21, 
1996."  We  interpret  this  provision  to 
cover  activities  that  are  not  permissible 
imder  section  404(a)(1),  but  were 
included  in  a  State's  approved  State 
AFDC  plan,  JOBS  plan,  or  Supportive 
Services  Plan  as  of  September  30, 1995, 
or,  at  State  option.  August  21, 1996. 
Examples  of  such  activities  are  juvenile 
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justice  and  foster  care  activities  that 
were  included  in  many  State  plans. 
Under  this  provision,  only  those  States 
whose  approved  AFDC  State  plans 
included  juvenile  justice  activities  as  of 
September  30, 1995,  or,  at  State  option, 
August  21, 1996,  may  use  Federal  TANF 
funds  for  those  activities. 

Because  of  the  detailed  and  specific 
legislative  history  associated  with  the 
language  at  section  404(a)(2),  indicating 
Congress's  clear  intent  to  grandfather  in 
juvenile  justice  costs  as  an  allowable 
use  of  Federal  TANF  funds,  we  would 
allow  such  use,  notwithstanding  the 
specific  prohibitions  in  section  408  of 
the  Act  (e.g.,  prohibiting  the 
expenditiue  of  Federal  TANF  funds  on 
assistance  if  a  child  is  not  living  with  an 
aduJt  relative). 

States  should  also  note  that  if  they 
exceed  the  15-percent  limit  on 
administrative  costs  imder  section 
404(b),  we  will  consider  any  amount  of 
fimds  exceeding  that  limit  to  be  a 
misuse  of  funds.  In  the  final  rule,  we 
have  modified  the  language  in  §§  263.11 
and  263.13  to  clarify  this  position. 

Likewise,  we  would  consider 
unauthorized  or  inappropriate  transfers 
of  TANF  funds  to  be  a  misuse  of  funds. 
We  would  consider  any  of  the  following 
transfers  to  be  inappropriate  or 
unauthorized:  transfers  to  any  program 
except  the  Child  Care  and  Development 
Block  Grant  (also  known  as  the 
Discretionary  Fund  within  the  Child 
Care  and  Development  Fund)  or  the 
Social  Services  and  Block  Grant 
Program  under  title  XX  of  the  Social 
Security  Act;  transfers  to  those  two 
programs  in  excess  of  the  30-percent 
cap;  and  transfers  to  SSBG  in  excess  of 
the  10-percent  cap  (or,  beginning  in  FY 
2001,  in  excess  of  the  4.25-percent  cap). 
TANF  expenditures  used  to  match  Job 
Access  funds  are  not  considered 
transfers. 

OMB  Circulars  A-102  and  A-87  also 
include  restrictions  and  prohibitions 
that  limit  the  use  of  Federal  TANF 
funds. 

The  Department  previously 
promulgated  A-102  (the  common  rule) 
in  its  regulations  at  part  92  of  title  45, 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments."  All 
provisions  in  part  92  are  applicable  to 
the  TANF  program.  TANF  is  not  one  of 
the  Block  Grant  programs  exempt  from 
the  requirements  of  part  92,  as  OMB  has 
not  taken  action  to  exempt  it.  Rather, 
OMB  has  determined  that  TANF  should 
be  subject  to  part  92.  Section  417  was 
not  meant  to  invalidate  other  general 
requirements  that  Congress  and  Federal 
agencies,  primarily  OMB,  have  put  in 
place  to  assure  that  Federal  grant  funds 


are  properly  administered  or  to  inhibit 
Federal  agencies  from  fulfilling  their 
financial  management  responsibilities 
in  managing  their  programs.  We  believe 
that  Congress  understood  that  TANF, 
like  other  Federal  grant  programs,  was 
subject  to  existing  appropriations, 
statutory,  and  regulatory  requirements 
regarding  the  general  administration  of 
grants,  notwithstanding  section  417. 

By  reference,  part  92  also  includes  A- 
87,  the  "Cost  Principles  for  State,  Local 
and  Indian  Tribal  Governments,"  the 
basic  guidelines  for  Federal  awards. 
These  guidelines  provide,  in  part,  that 
an  allowable  cost  must  be  necessary  and 
reasonable  for  the  proper  and  efficient 
administration  of  a  Federal  grant 
program,  and  authorized  or  not 
prohibited  under  State  or  local  laws  or 
regiUations. 

A-87  also  includes  some  specific 
prohibitions  on  the  use  of  Federal  funds 
generally  that  apply  to  Federal  TANF 
funds.  For  example,  A-87  prohibits  the 
use  of  Federal  funds  for  alcoholic 
beverages,  bad  debts,  and  the  salaries 
and  expenses  of  the  Office  of  the 
Governor. 

(a)  Clarifications  of  Use  of  Federal  , 
TANF  Funds — Substance  Abuse 
Services 

In  our  pre-NPRM  consultations,  we 
received  several  inquiries  regarding  the 
use  of  Federal  TANF  funds  for 
substance  abuse  freatment,  i.e., 
treatment  for  alcohol  and  drug  abuse.  In 
light  of  the  prohibition  on  the  use  of 
Federal  TANF  funds  for  "medical 
services,  except  for  pre-pregnancy 
family  planning  activities,"  we  held 
discussions  with  other  Federal  agencies 
and  learned  that  in  many,  but  not  all 
instances,  the  treatment  of  alcohol  and 
drug  abuse  involves  not  just  "medical 
services,"  but  other  kinds  of  social  and 
support  services  as  well. 

Allowing  States  to  use  Federal  TANF 
funds  for  substance  abuse  treatment  is 
programmatically  sound  and  reasonably 
calciilated  to  achieve  TANF  goals  since 
it  may  help  clients  make  successful 
transitions  to  work  and  provide  for  a 
stable  home  environment  for  TANF 
children.  Accordingly,  our  rules  permit 
States  to  use  Federal  TANF  funds  for 
drug  and  alcohol  abuse  treatment 
services  to  the  extent  that  such  services 
are  not  medical.  States  will  have  to  look 
at  the  range  of  services  offered  and 
differentiate  between  those  that  are 
medical  and  those  that  are  not.  In  short. 
States  may  not  use  Federal  TANF  funds 
for  services  that  the  State  identffies  as 
medical;  they  may  only  use  Federal 
TANF  funds  for  services  that  are 
nonmedical. 


(b)  Clarification  of  the  Use  of  Federal 
TANF  Funds  for  Construction  and 
Purchase  of  Facilities 

The  Comptroller  General  of  the 
United  States  has  prohibited  the  use  of 
Federal  funds  for  die  construction  or 
purchase  of  fecilities  or  buildings  unless 
there  is  explicit  statutory  authority 
permitting  Federal  grant  funds  to  be 
used  for  this  purpose.  Since  the  statute 
is  silent  on  this  matter,  States  must  not 
use  Federal  TANF  fiinds  for 
construction  or  the  piuchase  of  facilities 
or  buildings. 

(c)  Clarification  of  the  Use  of  Federal 
TANF  Funds  as  State  Match  for  Other 
Federal  Grant  Programs 

States  may  use  Federal  TANF  funds 
under  section  403(a)  to  match  other 
Federal  grant  programs  only  if 
authorized  under  the  statute  of  the  grant 
program.  Further,  any  funds  so 
authorized  are  still  subject  to  the  TANF 
program  requirements  and  must  be  used 
in  accordance  with  the  purposes  of  the 
TANF  program  and  with  these 
regulations. 

(d)  Clarification  of  the  Use  of  Federal 
TANF  Funds  To  Add  to  Program 
Income 

We  have  received  a  niunber  of 
inquiries  about  whether  or  not  TANF 
funds  may  be  used  to  generate  program 
income.  An  example  of  program  income 
is  the  income  that  a  State  earns  if  it  sells 
another  State  a  training  curricula  that  it 
has  developed,  in  whole  or  mostly,  with 
Federal  TANF  funds. 

States  may  generate  program  income 
to  defray  costs  of  the  program.  Under  45 
CFR  92.25,  there  are  several  options  for 
how  to  treat  this  program  income.  To 
give  States  flexibility  in  their  use  of 
TANF  funds.  States  may  add,  to  their 
TANF  grant,  program  income  that  has 
been  earned  by  the  State.  States  must 
use  such  program  income  for  the 
purposes  of  tibe  TANF  program  and  for 
allowable  TANF  activities.  We  will  not 
require  States  to  report  on  the  amount 
of  program  income  earned,  but  they 
must  keep  on  file  financial  records  on 
any  program  income  earned  and  the 
purposes  for  which  it  is  used,  in  the 
event  of  an  audit  or  review. 

(e)  Clarification  of  the  Use  of  Federal 
TANF  Fimds — ^Amounts  Reserved  for 
Subsequent  Years 

Section  404(e)  of  the  Act,  entitled 
"Authority  to  Reserve  Certain  Amounts 
for  Assistance,"  allows  States  to  reserve 
Federal  TANF  funds  that  they  receive 
"for  any  fiscal  year  for  the  purpose  of 
providing,  without  fiscal  year 
limitation,  assistance  under  the  State 
program  funded  under  this  part."  In  the 
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NPRM  pteamble,  we  did  not  include  a 
specific  discussion  of  this  provision. 
However,  we  have  added  a  preamble 
discussion  in  the  final  rule  because:  (1) 
we  have  subsequently  received 
questions  about  its  interpretation;  (2) 
the  penalty  on  misuse  of  Federal  funds 
encompasses  this  provision;  and  (3)  the 
definition  of  eissistance  at  §  260.31  has 
implications  that  States  need  to 
understand. 

After  a  careful  reading  of  section 
404(e),  we  have  determined  that  the 
statute  limits  a  State's  ability  to  spend 
reserved  money  in  a  couple  of  very 
important  ways.  First,  a  State  may 
expend  reserved  money  only  on  benefits 
that  meet  the  definition  of  assistance  at 
§  260.31  or  on  the  administrative  costs 
directly  associated  with  providing  such 
assistance.  It  may  not  expend  reserved 
funds  on  benefits  specifically  excluded 
from  the  definition  of  assistance  or  on 
activities  generally  directed  at  serving 
the  goals  of  the  program,  but  outside  the 
scope  of  the  definition  of  assistance. 
Secondly,  a  State  may  spend  its 
reserved  funds  only  on  assistance 
provided  within  its  TANF  program  (i.e., 
"the  State  program  funded  under  this 
part").  This  latter  limitation  precludes 
the  State  irom  transferring  reserved 
funds  to  either  the  SSBG  or  the 
Discretionary  Fund  of  the  CCDF.  We 
believe  the  effect  of  these  limitations 
will  not  be  too  serious  because  States 
are  still  spending  such  large  portions  of 
their  funds  on  benefits  that  meet  the 
definition  of  assistance.  However,  to 
ensure  themselves  the  maximum 
flexibility  in  the  use  of  their  funds. 
States  could  spend  down  their  reserved 
funds  on  any  expenditures  on  assistance 
and  leave  current-year  funds  available 
to  cover  transfers  and  other  activities. 

Comments  and  Responses 

We  received  several  comments  on  this 
section.  A  couple  of  commenters 
expressed  concerns  about  a  State's 
ability  to  correct  information  in  their 
Financial  Report,  avoid  penalties  for 
minor  reporting  errors,  and  present  a 
case  that  they  should  not  be  penalized; 
you  can  find  a  discussion  of  the  issues 
in  the  preamble  for  §  265.8.  A  detailed 
discussion  of  the  other  comments  on 
this  section  and  our  responses  follows. 
These  comments  resulted  iu  a  couple  of 
minor  changes  to  the  proposed  policy. 

Comment:  Most  comments  received 
on  this  section  addressed  the 
prohibitions  and  restrictions  on  the  use 
of  Federal  TANF  funds.  We  received 
some  general  support  for  our  proposals 
and  clarifications  (e.g.,  allowing  for 
program  income  and  clarifying  that 
States  could  expend  Federal  TANF  fund 
on  nonmedical  substance  abuse 


services).  We  also  received  a  nxunber  of 
individual  comments  seeking  additional 
clarification  or  more  detail  in  the 
regulation  about  the  allowability  of 
certain  expenditiu«s.  Areas  of  concern 
to  individual  commenters  were  medical 
costs,  substance  abuse,  transportation, 
and  juvenile  justice  services. 

Response:  We  think  it  is  very 
important  that  we  lay  out  for  States  oin 
view  of  what  would  constitute  a  misuse 
of  funds  so  that  they  will  be  in  the  best 
possible  position  to  avoid  this  penalty. 
Basically,  section  404(a)(1)  provides  that 
Federal  TANF  funds  may  be  used 
"*  *  *  in  any  manner  reasonably 
calculated  to  accomplish  the  purpose  of 
this  part.  *  *  *"  However,  section  408 
of  the  Act  and  section  115  of  PRWORA 
provide  that  States  must  not  use  Federal 
TANF  funds  in  specified  circimistances. 
In  addition,  section  404  limits  the  use 
of  Federal  TANF  funds.  The 
prohibitions  in  sections  408  of  the  Act 
and  115(a)(1)  of  PRWORA  and  the 
limitations  in  section  404  of  the  Act 
apply,  even  if  an  activity  seems 
otherwise  consistent  with  the  purpose 
of  this  section. 

Section  404(a)(2),  as  amended  by 
section  5503  of  Pub.  L.  105-33,  permits 
Federal  TANF  funds  to  be  used  "in  any 
manner  that  the  State  was  authorized  to 
use  amounts  received  imder  part  A  or  F, 
as  such  parts  were  in  effect  on 
September  30, 1995  or  (at  the  option  of 
the  State)  August  21, 1996." 

Activities  authorized  under  this 
subsection  must  have  been  in  an 
approved  plan  imder  part  A  or  F  to  be 
an  allowable  expenditiure  of  Federal 
TANF  funds. 

In  response  to  commenters'  concerns, 
we  have  added  references  to  sections 
404  and  408  of  the  Act  to  the  regulatory 
text.  These  are  the  two  most  significant 
statutory  references  for  TANF 
requirements  that  were  not  specified  in 
the  proposed  regidatory  text. 

In  general,  we  believe  it  is  sufficient 
for  our  rules  to  provide  broad  references 
to  the  statutory,  regulatory,  and  policy 
provisions  that  will  apply  under  this 
penalty.  In  certain  policy  areas — 
including  administeative  costs,  the 
applicability  of  general  grant 
administration  standards,  and  the 
allowability  of  previously  authorized 
expenditures — ^we  believe  that  some 
clarification  was  needed,  and  our 
preamble  and  regulations  reflect  that 
judgment.  However,  other  statutory 
provisions  (e.g.,  much  of  section  408  of 
the  Act  and  section  115(a)(1)  of 
PRWORA)  are  relatively 
straightforward,  and  we  are  not  aware  of 
significant  issues  of  interpretation  that 
necessitate  further  regulation  of  these 
provisions. 


In  response  to  some  of  the  specific 
concerns  raised  by  commenters,  we 
point  out  the  following: 

(1)  The  allowability  of  juvenile  justice 
services  depends  upon  what  was 
previously  authorized  imder  a  State's 
plan.  A  Federal  definition  would  not  be 
appropriate. 

(2)  Because  of  the  statutory  - 
prohibition  on  use  of  Federal  TANF 
funds  for  medical  expenditures  (except 
for  pre-pregnancy  planning),  we  could 
not  authorize  employment-related 
medical  expenditiures  or  medical 
services  for  substance  abuse  treatment 
under  regulation. 

However,  we  have  decided  not  to 
provide  a  definition  of  medical  services 
(and  other  key  terms)  in  order  to  give 
States  the  maximum  flexibility  to 
provide  services  needed  by  recipients — 
within  the  constraints  of  the  statute. 

(3)  To  the  extent  that  we  have  not 
addressed  a  provision  in  this  final 
regulation,  States  may  expend  their 
Federal  TANF  funds  imder  their  own 
reasonable  interpretations  of  the 
statutory  language,  and  that  is  the 
standard  that  will  apply  in  determining 
penalty  Uability. 

(4)  In  several  respects,  States  have 
more  flexibility  in  the  use  of  Federal 
TANF  funds  than  State  MOE  funds. 
Two  of  these  are:  (1)  on  benefits  that 
were  previously  authorized;  and  (2)  in 
certain  circumstances,  on  benefits  that 
serve  the  goals  of  the  program,  but  are 
not  attributable  to  individual  needy  (or 
eligible)  families.  For  example,  if  the 
expenditures  are  reasonably  related  to 
the  purposes  of  TANF  (at  §  260.20)  and 
do  not  constitute  expenditures  for 
"assistance"  (and  are  otherwise 
allowable),  a  State  could  use  Federal 
TANF  funds  for  transportation 
investments  that  reduce  the  dependence 
and  support  the  employment  of  needy 
parents,  even  if  it  cannot  associate  all 
such  expenditures  with  individual 
needy  families.  Likewise,  States  may 
use  Federal  TANF  funds  for 
expenditures  associated  with  the  third 
and  fourth  TANF  goals  (i.e.,  related  to 
the  formation  and  maintenance  of  two- 
parent  families  and  the  prevention  of 
out-of-wedlock  pregnancies)  without 
associating  such  expenditures  to 
individual  needy  families.  Thus,  the 
statute  and  rules  both  provide  States 
with  some  of  the  spending  flexibility 
that  commenters  were  seeking,  with 
respect  to  transportation  expenses,  in 
particular,  and  other  types  of  activities. 

Comment:  We  received  a  few 
comments  concerning  our  reference  to 
activities  carried  out  under  AFDC  or 
JOBS.  Commenters  objected  to  our 
conception  that  section  404(a)(2) 
covered  only  those  prior  program 
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expendit\ires  that  were  included  in  a 
State's  AFDC  or  JOBS  plans.  Also,  a 
couple  of  conunenters  wanted  broad 
authority  to  spend  funds  on  emergency 
services  for  children,  such  as  juvenile 
justice,  even  when  their  State  plans  did 
not  include  specific  references  to  such 
services. 

Response:  Section  404(a)(2)  provides 
that  a  State  may  use  its  Federal  TANF 
funds  "in  any  manner  that  the  State  was 
authorized  to  use  amounts  received 
vmder  part  A  or  F  *  *  *"  Although 
more  than  one  interpretation  of  this 
phrase  is  possible,  we  believe  our 
interpretation  is  the  best  for  a  nimiber 
of  legal  and  policy  reasons.  First,  the 
reference  to  "the  State"  in  the  statutory 
language  is  consistent  with  looking  at 
each  State  individually  based  on  what 
was  specifically  authorized  for  that 
State.  Also,  under  prior  law,  costs  were 
authorized  based  on  approved  State 
plans.  Second,  our  interpretation  is 
consistent  with  the  view  that  section 
404(a)(2)  was  designed  to  "grandfather 
in"  States  whose  prior  programs 
allowed  such  expenditures.  Third,  there 
were  some  questionable  funding 
practices  by  States  under  prior  law,  and 
we  believe  the  best  policy  is  to  limit  the 
extent  to  which  they  are  perpetuated. 

Thus,  in  order  for  a  State  to  expend 
Federal  TANF  funds  under  the  authority 
of  section  4G4(a)(2),  the  expenditures  at 
issue  must  have  been  specifically 
authorized  under  that  State's  AFDC  or 
JOBS  plan.  Section  404(a)(2)  does  not 
broadly  authorize  continued 
expenditures  on  vaguely  defined,  or 
imdefined,  programs;  it  merely 
authorizes  the  use  of  the  TANF  "in  a 
manner"  in  which  the  State  previously 
had  the  authority  to  expend  AFDC  and 
JOBS  funds.  States  only  had  authority  to 
expend  AFDC  and  JOBS  funds 
consistent  with  approved  plans. 

Comment:  We  received  several 
comments  challenging  the  applicability 
of  45  CFR  part  92  and  0MB  Circulars 
A-87  and  A-102  to  the  TANF  program 
and  a  few  comments  challenging  the 
reference  to  section  115  of  PRWORA. 
Commenters  cited  section  417  of  the  Act 
and  the  reference  in  section  409(a)(1)  to 
violations  "of  this  part"  as  the  basis  for 
not  applying  these  provisions  to  the 
TANF  program. 

Response:  We  disagree  with  these 
comments.  With  respect  to  the  OMB 
requirements,  we  believe  that  TANF, 
like  other  Federal  grant  programs,  is 
subject  to  Departmental  grants 
administration  regulations  and  OMB 
circulars.  The  only  time  Federal  grant 
programs  would  not  be  subject  to  grant 
administration  regulations  or  OMB 
circulars  is  when  OMB  exempts  them. 
OMB  has  not  exempted  the  TANF 


program  from  these  requirements;  thus, 
they  apply  to  the  TANF  program. 

Section  417  does  not  prevent  us  from 
applying  the  part  92  regulations  to 
TANF  because  the  referenced 
requirements  are  not  developed  to 
enforce  substantive  provisions  under 
this  part.  Thus,  our  approach  to  this 
issue  is  consistent  with  the  approach 
taken  in  §  260.35  and  discussed  in  the 
preamble  section  entitled  "Recipient 
and  Workplace  Protections";  i.e., 
section  417  of  the  Act  does  not  limit  the 
applicability  of  other  Federal  laws  and 
rules. 

With  respect  to  violations  of  section 
115  of  PRWORA,  first,  we  are  clarifying 
that  our  intent  is  to  cover  only 
violations  of  section  115(a)(1)  under  the 
misuse  penalty.  Thus,  we  would  focus 
on  whether  States  were  expending 
Federal  TANF  funds  on  individuals 
who  are  ineligible  for  such  assistance 
under  Federal  law.  We  would  not 
monitor  compliance  with  other 
provisions  under  section  115.  To  make 
this  point  clear,  we  have  changed  the 
regiUatory  reference  from  "section  115" 
to  "section  115(a)(1)."  Secondly,  we 
would  point  out  that  section  417  does 
not  limit  oiir  ability  to  hold  States 
accountable  for  complying  with  section 
115  of  PRWORA.  While  we  coxild,  in 
theory,  set  up  a  different  enforcement 
mechanism,  such  as  a  disallowance 
system,  to  cover  violations  of  this 
provision,  that  would  seem  to  be  an 
unnecessary  administrative 
complication;  the  misuse  penalty  would 
have  a  comparable  financial  effect  and 
provides  States  with  ample  opportunity 
to  appeal. 

Comment:  One  commenter  suggested 
a  change  in  language  to  conform  more 
closely  to  what  the  statute  reads.  The 
change  would  substitute  the  language  of 
this  section  from  "reasonably  related  to 
the  purposes  of  TANF"  with 
"reasonably  calculated  to  accomplish 
the  purposes  of  TANF." 

Response:  We  agree  with  the 
comment  and  have  made  the  change. 

Section  263.12— How  Will  We 
Determine  if  a  State  Intentionally 
Misused  Federal  TANF  Funds?  (§273.12 
oftheNPRM) 

Overview 

As  we  discussed  in  the  proposed  rule, 
in  determining  if  a  State  has 
intentionally  misused  funds,  we  will 
apply  a  "reasonable  person"  test;  i.e.,  a 
State  must  demonstrate  to  our 
satisfaction  that  it  spent  its  TANF  funds 
for  purposes  that  a  reasonable  person 
would  consider  to  be  vtithin  the 
purposes  of  the  TANF  program.  We  will 
also  consider  funds  to  be  intentionally 


misused  if  there  is  docxmaentation,  such 
as  Federal  guidance  or  policy 
instructions,  that  precludes  the  use  of 
funds  for  such  purposes,  or  if  the  State 
misuses  the  funds  after  receiving 
notification  from  us  that  such  use  is  not 
allowable. 

Comments  and  Responses 

We  received  a  few  comments  on  this 
section.  These  comments  resulted  in  a 
minor  change  to  the  proposed  rule  as 
discussed  below.  We  also  made  some 
minor  editorial  changes  to  the 
regulatory  text. 

Comment:  We  received  a  number  of 
comments  about  the  procedures  that 
applied  to  this  penalty.  Some 
commenters  wanted  the  regulation  to 
mention  explicitly  that  the  corrective 
compliance  and  appeal  processes 
applied  to  the  intentional  misuse 
penalty.  A  few  of  these  commenters  also 
stated  that  we  should  give  States  an 
opportunity  to  submit  a  corrected 
financial  report.  One  commenter  further 
mentioned  that  States  need  a  reasonable 
period  of  time  to  act  upon  a  notification 
of  misuse. 

Response:  Under  the  provisions  of 
§§  262.4,  262.5,  262.6,  and  262.7  of  the 
final  rules.  States  have  the  opportunity 
to  appeal  a  penalty  based  on  the  misuse 
or  intentional  misuse  of  funds.  States 
have  60  days  to  submit  a  written 
response  to  our  notification  that  we 
have  determined  it  is  subject  to  a 
penalty.  We  believe  that  60  days  is  a 
reasonable  period  for  a  State  to  respond 
to  a  notification  of  misuse,  as  it  is  ihe 
amount  of  time  the  statute  gives  for 
submitting  a  corrective  compliance  plan 
and,  under  the  audit  process,  a  State 
should  receive  advance  warning  that  the 
notification  is  coming.  During  this  60- 
day  period,  the  State  has  the 
opportunity  to  demonstrate  that  our 
determination  was  incorrect  or  based  on 
insufficient  information.  For  example,  a 
State  could  argue  that  the  action  at  issue 
occurred  prior  to  the  effective  date  of 
final  rules  and  was  based  on  a 
reasonable  interpretation  of  the  statute. 
A  State  could  also  submit  a  corrected 
TANF  Financial  Report  that  helps 
demonstrate  that  all  of  its  TANF 
expenditures  were  appropriate  and 
allowable.  In  addition,  as  §  263.10 
indicates,  a  State  could  demonstrate  that 
it  had  reasonable  cause  for  the  misuse 
or  intentional  misuse  of  funds  or 
provide  us  with  a  corrective  compliance 
plan. 

Conwfient:  One  commenter  said  that 
the  misuse  penalty  should  not  apply 
while  the  State  is  pursuing  legal 
remedies. 

Response:  We  will  not  take  an  adverse 
action  (i.e.,  reduce  the  adjusted  SFAG) 
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prior  to  completion  of  any 
administrative  review  by  the 
Departmental  Grant  Appeals  Board 
(GAB).  However,  if  the  GAB  sustains 
our  penalty  decision,  the  State  will  owe 
interest  from  the  date  of  our  final 
notification  of  an  adverse  action. 

Comment:  One  commenter  objected  to 
the  presumption  in  the  NPRM  that  a 
State  has  misused  funds  imtil  the  State 
proves  oth*wise.  The  commenter 
argued  that  the  proposed  rule  shifts  the 
burden  of  proof  to  die  States  in  proving 
a  negative. 

Response:  We  disagree  with  the 
comment.  A  State  will  normally  receive 
notification  that  it  has  misxised  funds 
based  on  docxunented  findings  of  audits 
performed  under  the  Single  Audit  Act. 
As  States  know  from  prior  experience, 
these  audits  utilize  a  variety  of  tools  to 
evaluate  expenditiues,  including  the 
statute  and  regulations  and  a 
compliance  supplement  issued  by  OMB 
that  focuses  on  certain  areas  of  concern. 
In  addition,  the  audit  findings  reflect 
reliable  information  taken  from  various 
sources,  such  as  samples  of  case  records 
and  operational  assessments.  We  believe 
that  these  audits  will  give  us  an 
objective  appraisal  of  whether  a  misuse 
of  funds  has  occxirred. 

Thus,  we  believe  that  the  initial 
"burden"  of  establishing  misuse  of 
funds  rests  with  the  auditors  rather  than 
the  State.  Then.  States  wall  have  the 
opportimity  both  to  review,  analyze, 
and  rebut  the  findings  via  the  standard 
audit  resolution  procedures  and  to  seek 
penalty  relief  through  the  reasonable 
cause  and  corrective  compliance 
processes. 

Comment:  A  few  commenters  raised 
issues  pertaining  to  misuse  due  to  a 
failure  to  follow  Federal  guidance.  One 
commenter  mentioned  that  Federal 
guidance  must  be  in  accordance  with 
the  TANF  statute  before  such  guidance 
can  be  used  to  substantiate  a  claim  of 
misuse.  A  second  commenter 
recognized  that  legitimate  issues  may 
arise  over  a  difference  in  interpretation 
of  the  statute.  A  third  commenter  argued 
that  posting  Federal  guidance  to  a  web 
page  does  not  constitute  notice  and  that 
States  should  be  given  adequate  time  to 
implement  any  changes  necessitated  by 
the  guidance. 

Response:  We  agree  that  Federal 
guidance  must  adhere  to  the  statute. 
CiurenUy,  all  guidance  that  we  issue  is 
based  on  a  careful  review  of  the 
statutory  language  and  legislative 
history.  We  will  continue  to  follow  this 
practice  when  preparing  futvue 
guidance. 

We  further  recognize  that  a  difference 
in  the  interpretation  of  a  statutory 
provision  is  possible.  We  do  not  intend 


to  penalize  States  pending  resolution  of 
such  a  difference.  Under  §  262.4,  a  State 
has  the  opportunity  to  demonstrate  that 
our  determination  that  the  State  is 
subject  to  a  penalty  was  incorrect.  In 
short,  a  State  may  present  alternative 
interpretations  of  a  statutory  provision 
diuing  the  penalty  resolution  process. 
Because  we  coidd  withdraw  a 
determination  of  misuse  based  upon 
such  a  State  presentation,  we  have 
changed  §  263.12(b)  and  (c)  to  say  that 
we  "may"  (rather  than  "will")  consider 
funds  to  be  misused  if:  (1)  there  is 
Federal  guidance  or  policy  indicating 
that  TANF  funds  could  not  be  used  for 
a  particular  purpose;  or  (2)  if  the  State 
continues  to  use  the  funds  in  the  same 
or  similarly  improper  manner  after 
receiving  notification  of  improper  use. 

Regaroing  the  comment  aoout  notice 
of  Federal  guidance,  we  intend  to  rely 
on  different  methods  for  transmitting 
guidance  to  the  States  and  other 
interested  parties.  We  presenUy  post 
Federal  guidance  to  our  web  page  and 
also  mail  it  to  all  State  TANF  agencies 
and  other  appropriate  parties.  We  plan 
to  continue  this  dual  issuance  process 
so  long  as  some  State  TANF  agencies 
have  limited  Internet  capabilities. 
However,  in  the  interest  of  reducing 
costs  associated  with  the  printing  and 
mailing  of  guidance  materials,  we 
intend  to  increase  oiu  reliance  on 
electronic  modes  of  communication  as 
State  capabilities  increase.  Also,  we  are 
sensitive  to  operational  issues  and, 
where  possible,  will  include 
implementation  time  frames  in  our 
guidance. 

Comment:  A  couple  of  commenters 
urged  us  to  hold  States  accountable  for 
complying  with  their  plans  for  services 
and  benefits  under  TANF  and  penalize 
States  when  they  fail  to  do  so. 

Response:  We  do  not  believe  that  we 
have  die  authority  under  the  statute  to 
penalize  States  in  these  circumstances. 
The  misuse  of  funds  penalty  refers  to 
violations  "of  this  part."  It  does  not 
reference  expenditures  made  in 
violation  of  State  plan  provisions. 
Section  417  of  the  Act  limits  our  ability 
to  enforce  TANF.  Therefore,  we  have 
not  included  this  recommendation  in 
the  final  rule. 

Section  263.13 — Is  There  a  Limit  on  the 
Amount  of  Federal  TANF  Funds  a  State 
May  Spend  on  Administrative  Costs? 
(§273.13  of  the  NPRM) 

Overview 

In  the  preamble  for  §  263.0.  we 
discuss  most  of  the  comments  we 
received  on  the  administrative  cost 
provisions  in  the  rule.  We  decided  to 
consolidate  the  discussion  in  one  place 


since  most  of  the  comments  related  to 
both  the  Federal  and  the  MOE  cap. 
Therefore,  we  refer  you  to  that  section 
for  a  discussion  of  a  host  of  issues 
related  to  the  Federal  cap. 

This  section  of  the  rule  speaks 
specifically  to  how  the  Federal 
administrative  cost  cap  is  determined. 
However,  in  reviewing^the  comments, 
we  realized  that  the  proposed  rule  had 
not  directly  presented  the  cap  provision. 
To  address  this  deficiency,  we  changed 
the  tide  for  this  section  and  added  a 
new  paragraph  (a)  to  explain  the  Federal 
cap  provision.  Paragraph  (b)  contains 
language  from  the  NPRM  on  the 
exclusion  for  systems  costs,  modified  as 
discussed  below. 

In  paragraph  (a),  we  also  have  added 
regulatory  language  advising  States  that 
we  would  consider  a  violation  of  the 
Federal  cap  to  be  a  misuse  of  funds. 

In  reviewing  the  comments  on  the 
systems  exclusion,  we  noted  that 
proposed  regidatory  language  in  this 
section  was  not  completely  consistent 
with  the  statutory  language  (i.e.,  the 
proposed  regidation  said  that  the 
specified  systems  costs  "are  not 
administrative  costs  for  this  purpose"). 
In  the  final  rule,  we  have  revised  the 
language  to  conform  more  closely  to  the 
statute.  Under  the  revised  language,  we 
track  the  statutory  language  and  provide 
that  the  Federal  administrative  cost  cap 
does  not  apply  to  "Federal  TANF 
expenditures  on  information  technology 
and  computerization  needed  for 
tracking  or  monitoring  required  by  or 
under  tide  IV-A  of  the  Act." 

The  revised  regulatory  language  also 
provides  clarification  of  one  issue  that 
was  not  direcUy  addressed  in  the 
written  comments,  but  which  has  come 
up  in  the  context  of  the  WtW  regulation 
and  the  proposed  rule  on  the  bonus  for 
reduction  of  out-of-wedlock  births.  By 
statute,  the  Federal  administrative  cap 
applies  to  any  grant  made  to  the  State 
under  section  403.  It  thus  applies  to 
WtW  funds,  out-of-wedlock  bonuses, 
high  performance  bonuses, 
supplemental  grants,  high  performance 
bonuses,  and  contingency  funds. 

The  WtW  regulations  address  the  cap 
as  it  pertains  to  any  WtW  funds  received 
by  the  State  under  section  403(a)(5). 
This  final  rule  addresses  any  other 
funds  provided  under  section  403. 

The  new  language  provides  for  a 
consolidated  cap  for  all  TANF  funds 
(i.e.,  funds  provided  under  section  403 
other  than  WtW  funds  under  section 
403(a)(5)).  Thus,  it  would  limit  the  total 
amount  of  expenditures  that  a  State 
could  spend  on  administrative  costs 
fit)m  all  these  separate  funding 
provisions.  We  would  not  require  that 
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the  State  meet  a  15-percent  cap  for  each 
of  these  multiple  sources  of  funds. 

While  the  statutory  language  would 
allow  an  alternative  interpretation  of 
separate  funding  caps,  there  is  no 
evidence  that  Congress  intended  to 
create  all  these  separate  administrative 
cost  caps.  Also,  we  do  not  think  creation 
of  a  consolidated  cap  would  imdermine 
the  purpose  of  the  provision,  of  limiting 
administrative  costs,  and  we  do  not 
believe  the  potential  benefit  of  separate 
caps  would  justify  the  additional 
administrative  burden  that  States  would 
incur. 

Subpart  C—What  Rules  Apply  to 
Individual  Development  Accounts? 

Section  263.20— What  Definitions  Apply 
to  Individual  Development  Accounts 
(IDAS)?  (§273.20  of  the  NPRM) 

Overview 

Individual  Envelopment  Accounts 
(IDAs)  are  similar  to  savings  accounts 
and  enable  recipients  to  save  for  "big 
ticket"  items,  such  as  a  home,  or  a 
college  education  or  start  a  business. 
Money  in  an  IDA  account  would  not 
affect  a  recipient's  eligibility  for  TANF 
assistance. 

States  may  use  IDAs  as  an  incentive 
for  recipients  to  find  jobs  and  to  use 
their  earned  income  to  save  for  the 
future. 

Recipients  can  use  IDAs  as  long-term 
investments,  without  losing  eligibility 
for  TANF  assistance  in  the  early  stages 
of  becoming  self-sufficient. 

The  NPRM  defined  an  IDA  as  an 
account  established  by,  or  for,  an 
individual  who  is  eligible  for  TANF 
assistance  to  allow  the  individual  to 
accumulate  funds  for  specific  purposes. 
It  also  defined  a  number  of  other  terms 
used  applicable  to  IDAs. 

Comments  and  Responses 

We  received  a  few  conunents  on  the 
provisions  in  this  section  and  made 
some  minor  changes  to  the  proposed 
regulations,  as  discussed  below. 

Comment:  Several  commenters  said 
that  we  should  clarify  whether 
individuals  eligible  for  TANF  assistance 
through  segregated  State  funds  could  be 
beneficiaries  of  the  IDA  program. 

Response:  Under  the  definition  in  the 
NPRM,  individuals  who  were  eligible 
for  TANF  assistance  could  participate  in 
IDAs. 

The  statute  at  section  404(h)(2)(A) 
provides  that  under  a  State  program,  an 
IDA  may  be  established  by  or  for  an 
"individual  eligible  for  assistance  under 
the  State  program  operated  imder  this 
part."  This  latter  phrase  means  that 
IDAs  can  cover  individuals  who  are 


eligible  under  the  TANF  program, 
regardless  of  the  funding  source.  We 
have  revised  the  regulatory  language  at 
§  263.20  so  that  it  refers  to  eligibility  for 
the  TANF  program.  Under  the 
definitions  at  §  260.30,  the  TANF 
program  includes  all  activities  under  the 
State  program,  regardless  of  funding 
source. 

Comment:  One  commenter  stated  that 
Federal  regulations  ought  to  expressly 
state  that,  imder  PRWORA,  funds  in  an 
IDA  are  to  be  disregarded  for  purposes 
of  determining  eligibility  for,  or  amount 
of,  assistance  under  Federal  means- 
tested  programs  (other  than  under  the 
Internal  Revenue  Code). 

Response:  We  agree  that  the 
regulations  should  clarify  that  States 
must  disregard  IDA  funds  in 
determining  eligibility  and  amount  of 
assistance  for  such  Federal  means-tested 
programs.  Section  404(h)(4)  explicitly 
states  that  there  should  be  no  reduction 
in  benefits.  We  have  revised  the 
regulatory  language  at  §  263.20  to  clarify 
this  point. 

Comment:  One  commenter  explained 
how  one  State  defined  its  IDA  programs 
under  its  welfare  reform  waiver  more 
broadly  than  the  NPRM  and  suggested 
that  we  revise  the  regulation  to  allow  for 
a  broader  range  of  IDA  strategies. 

Response:  The  statute  is  very  specific 
in  terms  of  how  IDA  funds  may  be  used. 
Accordingly,  we  have  not  changed  the 
position  taken  in  the  proposed  rule. 
However,  under  section  415  of  the  Act, 
until  a  State's  welfare  reform  waivers 
expire,  the  State  has  latitude  to  continue 
its  waiver  policies  and  operate  its 
program  more  broadly  than  the  statute 
permits. 

Section  263.21— May  a  State  Use  the 
TANF  Grant  To  Fund  IDAs?  (§273.21  of 
the  NPRM) 

Overview 

PRWORA  gives  States  the  option  to 
fund  an  Individual  Development 
Accoimt  Program.  Thus,  States  have  the 
option  to  fund  IDAs  with  TANF  funds 
for  individuals  who  are  eligible  for 
TANF  assistance. 

We  received  one  comment  on  the 
provisions  in  this  section  and  made 
some  minor  changes  to  the  proposed 
regulation,  as  discussed  below. 

Comment  and  Response 

Comment:  One  commenter  said  that 
the  NPRM  does  not  clearly  express  that 
IDA  is  an  optional  program  that  the 
States  may  choose  to  implement  within 
limits  permitted  by  Federal  law. 

Response:  We  agree  that  the  IDA 
provision  is  an  optional  program,  which 


is  subject  to  State  rules  within  the  limits 
permitted  by  Federal  regulations  and 
statute.  We  have  revised  the  regulatory 
language  at  §  263.2  to  clarify  this  point. 
Also,  consistent  with  the  statutory 
language  at  section  403(a){5)(C)(v),  we 
have  specified  that  WtW  funds  may  also 
be  used  to  fund  these  IDAs. 

Section  263.22— Are  There  Any 
Restrictions  on  IDA  Funds?  (§273.22  of 
the  NPRM) 

Overview 

IDAs  are  similar  to  savings  accounts 
and  enable  recipients  to  save  earned 
income  for  certain  specified,  significant 
items.  IDAs  contain  special  restrictions 
on  who  can  match  recipient 
contributions. 

The  NPRM  required  that:  (1)  a 
recipient  deposit  only  earned  income 
into  an  IDA;  (2)  recipient's  contributions 
to  an  IDA  may  be  matched  by  a 
qualified  entity;  and  (3)  recipients  may 
spend  IDA  funds  only  to  purchase  a 
home,  pay  for  a  college  education,  or 
start  a  business. 

Comments  and  Responses 

We  received  a  few  comments  on  the 
provisions  in  this  section  and  made 
some  minor  changes  to  the  proposed 
regulation,  as  discussed  below. 

Comment:  Several  commenters 
expressed  that  the  NPRM  was  more 
restrictive  than  the  statutory  language 
on  the  source  of  matching  funds  and 
thereby  unduly  limited  possible 
matching  funds  to  an  IDA  account. 

Response:  The  language  in  the 
proposed  rule  was  inadvertently 
narrower  than  the  statutory  provision. 
We  have  changed  the  regulation  at 
§  263.22  so  it  now  comports  with  the 
statutory  language.  Under  the  final  rule, 
"matching  funds  may  be  provided  by  or 
through  a  qualified  entity." 

Comment:  One  commenter  stated  that 
we  should  allow  TANF  recipients  to 
withdraw  money  from  IDAs  for  training 
expenses,  as  well  as  for  post-secondary 
purposes. 

Response:  The  statute  is  very  specific 
in  terms  of  how  IDA  funds  may  be  used. 
Only  post-secondary  education 
expenses  at  an  eligible  institution  are 
permissible.  While  expenses  for  certain 
vocational  education  or  training 
activities  would  be  allowable,  expenses 
for  job  training  that  is  not  at  the  post- 
secondary  level  or  at  an  eligible 
institution  would  not  be.  Accordingly, 
we  have  not  changed  the  proposed  rule. 
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Section  263.23 — How  Does  a  State 
Prevent  a  Recipient  Fmm  Using  the  IDA 
Account  for  Unqualified  Purposes? 
(§273.23  of  the  NPRM) 

Overview 

Money  in  an  IDA  accoimt  does  not 
affect  a  recipient's  eligibility  for  TANF 
assistance.  Withdrawals  from  the  IDA 
must  be  paid  direcdy  to  a  college  or 
university,  a  bank,  savings  and  loan 
institution,  an  individual  selling  a 
home,  or  a  special  account  (if  the 
recipient  is  starting  a  business). 

Section  404(h)(2)(D)  authorizes  the 
Secretary  to  establish  regulations  to 
ensure  that  individuals  do  not  withdraw 
funds  held  in  an  IDA  except  for  one  or 
more  of  the  above  qualified  purposes. 

In  oiu'  research,  we  foimd  that  several 
States  had  established  IDAs  under  their 
welfare  reform  demonstration  projects 
and  subsequently  transferred  those 
provisions  to  their  TANF  programs. 
Each  State  had  designed  its  own 
procedures  for  preventing  withdrawals 
or  penalizing  recipients  who  withdrew 
funds  from  their  n3As  for  unauthorized 
purposes.  For  example,  several  States 
coimt  a  withdrawal  for  a  nonqualified 
purpose  as  earned  income  in  the  month 
of  withdrawal  unless  the  funds  were 
already  coimted  as  earned  income. 
Other  States  count  such  withdrawals 
against  a  family's  resource  limit.  Still 
another  State  calculates  a  period  of 
ineligibility  using  a  complex  formula. 

With  this  in  mind,  we  did  not  feel 
that  it  was  necessary  to  be  overly 
prescriptive  in  mandating  how  States 
would  ensure  that  individuals  do  not 
make  unauthorized  withdrawals  from 
IDA  accotmts.  Thus,  we  give  States 
broad  flexibility  to  establish  procedures 
that  ensure  that  only  qualified 
withdrawals  are  made. 

In  addition,  section  404(h)(5)P)  gives 
the  Secretary  the  authority  to  determine 
whether  or  not  a  business  contravenes 
law  or  public  policy.  We  have  decided 
that  we  should  base  our  determination 
on  the  business 's  compliance  with  State 
law  or  policies.  Thus,  our  rules  give 
States  maximum  flexibility  in  setting  up 
these  programs,  while  assuring  that  a 
business  established  by  a  needy  family 
meets  State  requirements. 

Comments  and  Responses 

We  received  a  few  comments  in 
support  of  the  provisions  in  this  section, 
as  discussed  below.  These  comments 
did  not  result  in  any  change  to  the 
proposed  policy  or  rule. 

Comment:  A  few  commenters 
supported  the  entire  section  on  IDAs, 
noting  that  the  Secretary  exercised  her 
discretion  to  give  States  maximum 


flexibility  in  designing  and 
administering  these  programs. 
Response:  We  appreciate  the 
commenters'  support  for  our  approach. 
The  intent  of  the  proposed  rule  was  to 
allow  States  the  latitude  that  they 
needed  to  administer  an  efiective  IDA 
program  and  develop  innovative 
approaches  for  moving  recipients  from 
dependency  to  self-sufficiency. 

K.  Part  264— Other  Accountability 
ProvisifniB  (Part  274  of  the  NPRM) 

Note:  We  have  moved  the  content  of 
§  274.20  of  the  NPRM,  entitled  "What 
happens  if  a  State  sanctions  a  single  parent 
of  a  child  under  six  who  cannot  get  needed 
child  care?"  to  part  261.  You  can  find  a 
discussion  of  the  comments  related  to  this 
provision  at  §§261.15,  261.56  and  261.57. 

Section  264.0— What  Definitions  Apply 
to  This  Part?  (§274.0  of  the  NPRM) 

This  section  cross-references  the 
general  TANF  regulatory  definitions 
established  under  part-260. 

We  received  no  comments  on  this 
section.  However,  we  decided  to  add 
definitions  for  "countable  State 
expenditures,"  "Food  Stamp  trigger" 
and  "unemployment  trigger,"  which 
relate  to  the  discussion  of  the 
Contingency  Fimd  in  subpart  B,  in  order 
to  make  subpart  B  easier  to  understand. 
We  also  added  a  definition  of  "FAG," 
which  is  used  in  the  discussion  of  the 
spending  levels  of  the  Territories  in 
subpart  C.  Finally,  we  moved  this 
section  out  of  subpart  A,  as  it  was  in  the 
NPRM,  so  that  it  is  clear  that  the 
definitions  apply  to  this  entire  part. 

Subpart  A — What  Specific  Rules  Apply 
for  Other  Program  Penalties? 

Section  264.1— What  Restrictions  Apply 
to  the  Length  of  Time  Federal  TANF 
Assistance  May  Be  Provided?  (§  274.1  of 
the  NPRM) 

Under  the  former  AFDC  program, 
families  could  receive  assistance  as  long 
as  necessary,  if  they  continued  to  meet 
program  eligibility  rules.  Under  the 
TANF  program.  Congress  established  a 
maximum  length  of  time  for  which  a 
family  may  receive  assistance  funded  by 
Federal  TANF  funds. 

Section  408(a)(7)  stipulates  that  States 
may  not  use  Federal  TANF  funds  to 
provide  assistance  to  a  frunily  that 
includes  an  adult  who  has  received 
assistance  for  more  than  five  years.  We 
will  calculate  the  five-year  limit  on 
Federal  funding  as  a  cumulative  total  of 
60  months. 

The  legislative  history  for  PRWORA 
clarifies  the  meaning  of  adult  in  section 
408(a)(7)(A).  States  are  to  count  only 
months  for  which  an  adult  received 
assistance  as  the  head-of-household  or 


as  the  spouse  of  the  head-of-household. 
(H.R.  Rep.  No.  725, 104th  Cong.,  2d 
sess.,  p.  288.)  Generally,  when  a  parent 
or  other  adult  caretaker  relative  of  a 
minor  child  applies  for  and  receives 
federally  funded  assistance  tmder  the 
State's  "TANF  program  on  behalf  of 
himself  or  herself  and  his  or  her  fomily. 
Federal  funding  of  that  assistance  may 
not  last  longer  than  five  years.  States 
must  disregard  any  months  when  an 
adult  receives  assistance  when  he  or  she 
is  not  the  head-of-household  or  is  not 
the  spouse  of  the  head-of-household. 

Any  month  when  a  pregnant  minor  or 
minor  parent  received  assistance  as  the 
head-of-household  or  married  to  the 
head-of-household  counts  toward  the 
five-year  limit.  However,  section 
408(a)(7)(B]  clarifies  that  the  State  must 
disregard  any  month  for  which 
assistance  has  been  provided  to  an 
individual  who  is  a  minor  child  who  is 
not  the  head  of  a  household  or  married 
to  the  head  of  a  household. 

The  five-year  limitation  on  Federal 
funding  also  disregards  any  months  that 
an  adult  receives  assistance  while  living 
in  Indian  country  (as  defined  by  section 
1151  of  title  18,  United  States  Code)  or 
in  an  Alaska  Native  Village  where  at 
least  50  percent  of  the  adults  are  not 
employed  (see  §264.l(b)(l)(ii)). 

Subsection  408(a)(7)(G)  provides  for 
special  treatment  of  assistance  provided 
to  a  femily  with  Welfare-to-Work  grant 
funds  (formula  or  competitive)  under 
the  time-limit  provision.  First,  months 
for  which  a  femily  receives  cash 
assistance  fimded  with  Welfare-to-Woric 
grant  funds  (under  section  403(a)(5)  of 
the  Act)  do  count  towards  the  five-year 
limit;  however,  months  for  which  a 
family  receives  only  WtW  noncash 
assistance  do  not  count  towards  the 
five-year  limit. 

Second,  families  may  receive 
assistance  (cash  or  noncash)  funded 
with  WtW  grant  funds  even  though  they 
are  precluded  from  receiving  other 
TANF  assistance  because  of  the  five- 
year  limit. 

Some  families  may  receive  assistance 
from  Federal  TANF  funds  for  more  than 
five  years  based  on  hardship  or  if  the 
family  includes  an  individual  who  has 
been  battered  or  subjected  to  extreme 
cruelty  as  defined  in  section 
408(a)(7)(C)(m). 

Under  section  408(a)(7)(C),  the 
average  monthly  number  of  such 
families  may  not  exceed  20  percent  of 
the  State's  average  monthly  caseload 
during  either  that  fiscal  year  or  the 
immediately  preceding  fiscal  year, 
whichever  the  State  elects.  We  will  not 
make  a  determination  of  whether  a  State 
has  exceeded  the  cap  imtil  any  families 
in  the  TANF  program  have  received  at 
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least  60  cumulative  months  of  federally 
funded  assistance. 

Since  the  purpose  of  the  provision  is 
to  provide  an  extension  to  the  60-month 
limit,  it  applies  after  that  limit  is 
reached.  We  believe  that  this  approach 
is  the  most  straightforward  and 
comports  with  Congressional  intent  that 
TANF  assistance  be  provided  on  a 
temporary  basis  while  a  family  becomes 
self-sufficient.  Thus,  Federal  support 
would  cease  once  a  head-of-household 
or  spouse  of  the  head-of-hpusehold  in 
the  family  has  been  assisted  for  60  total 
months  with  Federal  TANF  funds 
unless  the  State  chooses  at  that  time  to 
include  the  family  in  its  20-percent 
exception.  However,  the  State  may  elect 
to  use  State  funds  to  continue  paying 
eligible  families. 

The  five-year  time  limit  applies  to 
Federal  funding;  it  does  not  set  an  upper 
bound  on  the  amoimt  of  time  a  State 
could  provide  assistance  to  an 
individual  family  with  State  funds. 
Further,  States  are  free  to  impose  shorter 
time  limits  on  the  receipt  of  assistance 
under  their  programs.  They  are  also  free 
to  allow  receipt  for  longer  periods  if  the 
assistance  is  paid  from  State  funds  or  if 
the  family  meets  the  criteria  the  State 
has  chosen  for  extension  and  fits  with 
the  20-percent  limit. 

In  the  NPRM  preamble  to  this  section, 
we  clarified  the  relationship  between 
domestic  violence  waivers  of  the  time 
limit  permitted  imder  the  Family 
Violence  Option  at  section  402(a)(7)  and 
the  limit  on  the  exceptions  to  the 
Federal  time  limit  at  section 
408(a)(7)(C)(ii).  The  key  issue  was 
whether  the  20-percent  limit  on 
hardship  exceptions  included  families 
of  domestic  violence  victims. 

Section  402(a)(7)(B)  expressly  refers 
to  section  408(a){7)(C){iii)  in  applying 
the  meaning  of  the  term  "domestic 
violence"  to  the  Family  Violence  Option 
at  section  402(a)(7)(A).  Section 
408(a)(7)(C)(iii)  defines  "battered"  or 
"subjected  to  extreme  cruelty"  for 
piuposes  of  describing  families  who 
may  qualify  for  a  hardship  exemption  at 
section  408(a)(7)(C){i),  and  section 
408(a)(7)(C)(ii)  specifies  a  20-percent 
limit  on  the  exceptions  to  the  time  limit 
due  to  hardship.  Based  on  the  statutory 
language,  we  concluded  that  the  number 
of  families  waived  from  the  five-year 
time  limit  per  section  402(a)(7)  fell 
within  the  20-percent  ceiling 
established  under  section 
408(a)(7)(C)(ii).  However,  we  allowed  a 
State  to  claim  "reasonable  cause"  when 
its  failiue  to  meet  the  five-year  limit 
could  be  attributed  to  its  provision  of 
federally  recognised  good  cause 
domestic  violence  waivers.  In  the  final 
rule,  we  have  moved  the  provisions  on 


domestic  violence  to  a  new  subpart  B  of 
part  260.  You  can  find  our  preamble 
discussion  of  these  provisions  and  the 
comments  on  om  proposed  rules  in  the 
earlier  discussion  entitled  "Treatment  of 
Domestic  Violence  Victims." 

As  previously  discussed,  section 
408(a)(7)(D)  provides  an  exemption  to 
the  time  limit  on  receipt  of  federally 
funded  TANF  assistance  for  families 
living  in  Indian  country  or  in  an 
Alaskan  Native  village.  The  months  that 
a  family,  which  includes  an  adult,  lives 
in  Indian  coimtry  or  in  an  Alaskan 
Native  village,  where  at  least  50  percent 
of  the  adults  are  not  employed,  do  not 
count  when  determining  whether  the 
adidt  has  received  federally  funded 
assistance  for  60  ciunulative  months.  In 
accordance  with  section  408(a)(7)(D), 
the  percentage  of  adults  who  are  not 
employed  in  a  month  will  be 
determined  by  the  State  using  the  most 
reliable  data  available  for  the  month,  or 
for  a  period  including  the  month. 

In  the  earlier  preamble  discussion 
entitled  "Waivers,"  we  discuss  the 
impact  of  waivers  granted  imder  section 
1115  of  the  Act  on  the  five-year  time 
limit.  You  will  find  the  regulatory 
provisions  in  a  new  subpart  C  of  part 
260. 

We  received  a  number  of  comments 
on  this  section.  We  made  some  revisions 
to  the  regulations  as  noted  in  our 
responses  to  the  comments  below.  We 
also  amended  the  regulations  to  reflect 
the  position  that  only  months  for  which 
an  adult  received  assistance  as  the  head- 
bf-household  or  as  the  spouse  of  the 
head-of-household  count  toward  the 
five-year  time  limit. 

Comment:  A  couple  of  commenters 
expressed  their  opposition  to  all  time 
limits,  and  one  commenter  stated  that 
the  time  limits  will  cause  families  to 
suffer. 

Response:  The  time  limit  is  an 
important  aspect  of  welfare  reform.  It  is 
meant  to  ensure  that  States  and 
recipients  place  a  clear  priority  on  work, 
responsibility,  and  self-sufficiency. 
However,  in  a  time-limited  program, 
States  must  make  siue  that  Uiey  offer 
adequate  services  so  that  families  can 
successfully  move  from  welfare  to  work. 

Comment:  A  commenter  asked 
whether  the  State  should  count  towards 
the  time  limit  any  months  when  the 
adult  is  ineligible,  but  the  rest  of  the 
family  receives  assistance. 

Response:  The  only  months  that  coimt 
toward  the  time  limit  are  months  when 
a  family  member  who  is  the  head-of- 
household  or  the  spouse  of  the  head-of- 
household  receives  assistance.  Thus,  for 
example,  if  the  family  is  comprised  of 
a  mother  and  her  infant,  and  the  mother 
is  not  receiving  TANF  assistance 


because  she  is  receiving  SSI  or  because 
she  is  an  ineligible  alien,  the  months 
when  only  her  child  receives  TANF 
assistance  do  not  count  toward  the  time 
limit. 

Comment:  Some  commenters  asked 
how  the  time  limit  applies  when 
children  receive  assistance,  but  the 
caretaker  relative  does  not. 

Response:  Assiuning  that,  in  this 
situation,  the  head-of-household  and  the 
spouse  of  the  head-of-household  are  not 
receiving  TANF  assistance,  the  months 
when  the  children  receive  assistance  do 
not  count  toward  the  time  limit. 

Comment:  A  few  commenters  asked 
whether  months  count  toward  the  time 
limit  when  a  family  is  subject  to  a  full- 
family  sanction. 

Response:  Any  months  when  the  State 
imposes  a  full-family  sanction,  and  no 
one  in  the  family  is  receiving  TANF 
assistance,  do  not  count  towards  the 
Federal  time  limit.  Only  months  for 
which  an  adult  or  minor  head-of- 
household  or  spouse  of  the  head-of- 
household  receive  assistance  count. 
However,  if  it  wishes  to,  a  State  may 
count  such  months  towards  its  State 
time  limit. 

Comment:  Another  commenter  asked 
whether  months  coimt  toward  the  time 
limit  when  one  member  of  a  family  is 
sanctioned. 

Response:  If  an  adult  is  sanctioned, 
and  no  one  who  is  the  head-of- 
household  or  the  spouse  of  the  head-of- 
household  is  receiving  TANF  assistance, 
the  Federal  time  limit  does  not  apply. 
However,  if  the  head-of-household  or 
the  spouse  of  the  head-of-household 
continues  to  receive  assistance  while 
another  individual  is  being  sanctioned 
or  the  effect  of  the  sanction  is  to  reduce 
benefits  to  the  family  as  a  whole 
without  denying  assistance  to  any 
individual  member  of  the  femily,  the 
Federal  time  limit  does  apply. 

If  the  State  wishes  to  coimt  the 
months  when  a  sanction  applies  to  a 
family,  it  may  coimt  such  months 
toward  its  State  time  limit  even  if  it 
cannot  count  them  towards  the  Federal 
time  limit. 

Comment:  A  commenter  asked  how 
the  time  limit  applies  when  a  family 
begins  to  receive  assistance  mid-month 
or  if  the  State  provides  assistance  semi- 
monthly. 

Response:  Whenever  a  family  receives 
any  TANF  assistance  for  a  month, 
whether  it  covers  a  whole  month's 
worth  of  assistance  or  is  a  partial 
payment,  that  month  counts  toward  the 
Federal  time  limit  unless  the  exceptions 
in  §  264.1(b)  apply. 

Comment:  Another  commenter  stated 
that  we  should  inform  a  State  if  its 
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policies  are  improper  or  will  lead  to  a 
penalty. 

Response:  When  a  State  submits  its 
TANF  State  plan,  we  review  it  to 
determine  whether  the  plan  is  complete. 
We  also  identify  potential  problem  areas 
and  share  our  comments  with  the  State. 
Thus,  the  more  detail  a  State  submits  in 
its  plan,  the  more  feedback  the  State 
will  receive  on  its  policies  and 
procedures.  At  the  same  time,  we  advise 
the  State  that  our  finding  that  the  TANF 
plan  is  complete  does  not  constitute  our 
endorsement  of  State  policies. 

Comment:  A  commenter  asked 
whether  receipt  of  TANF  assistance  by 
a  noncustodial  parent  would  affect  the 
custodial  parent  and  the  children. 

Response:  In  order  for  an  individual 
to  receive  TANF  assistance  as  a 
noncustodial  parent,  a  State  must 
consider  that  parent  to  be  a  member  of 
the  family.  Only  the  months  for  which 
a  parent  receives  TANF  assistance  as  the 
head-of-household  or  the  spouse  of  the 
head-of-household  count  toward  the 
time  limit.  As  defined  at  §  260.30,  a 
noncustodial  parent  cannot  be  the  head- 
of-household,  since  he  or  she  does  not 
live  in  the  same  household  as  the  child. 
Therefore,  the  months  a  noncustodial 
parent  receives  assistance  would  not 
count  imless  he  or  she  is  the  spouse  of 
the  head  of  the  household. 

We  note  that  an  individual  can  have 
more  than  one  status  and  the  above 
answer  applies  only  to  an  individual 
receiving  assistance  as  a  noncustodial 
parent.  An  individual  who  is  the 
noncustodial  parent  of  one  TANF  child, 
could  also  be  the  custodial  parent  of 
another  TANF  child  or  the  head-of- 
household  for  another  TANF  case;  if  he 
or  she  receives  assistance  as  part  of  such 
a  second  family,  it  would  coimt  towards 
that  second  family's  time  limit. 

Comment:  A  commenter  asked  us  to 
clarify  when  receipt  of  TANF  assistance 
by  a  pregnant  teen  or  a  teen  parent 
would  count  toward  the  five-year  time 
limit. 

Response:  The  months  count  when  a 
pregnant  teen  or  teen  parent  receives 
TANF  assistance  while  he  or  she  is  the 
head-of-household  or  the  spouse  of  the 
head-of-household. 

Comment:  Another  commenter  argued 
that  the  statute  does  not  provide  the 
authority  for  us  to  impose  time  limits  on 
a  minor  head-of-household  or  minor 
spouse  of  a  head-of-household  who  is 
not  pregnant  and  is  not  a  parent. 

Response:  The  commenter  is  correct. 
The  months  for  which  a  minor  head-of- 
household  or  minor  spouse  of  a  head-of- 
household  who  is  not  pregnant  and  is 
not  a  parent  receives  TANF  assistance 
do  not  count  toward  the  time  limit. 


Comment:  Ckimmenters  asked  us  to 
clarify  when  assistance  provided  imder 
the  Welfare-to-Work  program  counts 
toward  the  Federal  time  limit.  One 
commenter  expressed  the  opinion  that 
WtW  should  not  coimt.  Another 
commenter  asked  us  to  define  WtW  cash 
and  noncash  assistance. 

Response:  Under  the  statute,  noncash 
assistance  provided  imder  WtW  never 
coxmts  toward  the  Federal  60-month 
time  limit.  Months  for  which  WtW  cash 
assistance  is  received  do  coimt  if  the 
assistance  is  received  by  a  member  of 
the  TANF  family  who  is  the  head-of- 
household  or  the  spouse  of  the  head-of- 
household.  However,  individuals  who 
have  received  60  months  of  assistance 
may  continue  to  receive  WtW  assistance 
and  other  benefits. 

Because  of  the  interest  in  this  issue, 
we  have  included  a  definition  of  WtW 
cash  assistance  at  a  new  §  260.31.  See 
the  preamble  for  that  section  for 
additional  discussion  of  that  definition. 

As  previously  discussed,  the  policies 
on  coimting  WtW  and  TANF  assistance 
apply  to  noncustodial  parents.  Receipt 
of  WtW  cash  assistance  or  TANF 
assistance  by  a  noncustodial  parent,  in 
his  or  her  status  as  a  noncustodial 
parent,  does  not  count  against  the  time 
limit  unless  he  or  she  is  the  spouse  of 
the  head-of-household.  If  the 
noncustodial  parent  is  the  spouse  of  the 
head-of-household  and  is  included  by 
the  State  in  its  definition  of  a  TANF 
family,  such  parent's  receipt  of  WtW 
cash  assistance  or  TANF  assistance  does 
coimt  against  the  time  limit.  However, 
if  the  noncustodial  parent  is  not 
included  in  the  State's  definition  of  a 
TANF  family  (e.g.,  he  is  receiving 
assistance  as  part  of  another  family),  his 
receipt  of  WtW  cash  assistance  does  not 
count  towards  the  Federal  TANF  time 
limit  for  the  family  composed  of  the 
custodial  parent  and  their  children  in 
common. 

Comment:  A  commenter  asked 
whether  months  when  assistance  is 
received  under  a  Tribal  TANF  program 
coimt  toward  the  Federal  five-year  time 
limit. 

Response:  Months  for  which  a  family 
received  assistance  under  an  approved 
Tribal  Family  Assistance  Plan  count 
toward  the  five-year  time  limit  under 
both  State  and  Tribal  TANF  programs. 
Under  the  provisions  of  section 
408(a)(7),  the  five-year  limit  applies  to 
TANF  assistance  provided  with  Federal 
TANF  funds  under  part  A  of  title  IV  of 
the  Act.  This  includes  assistance 
provided  by  Tribal  TANF  programs. 
However,  there  is  an  exception  under 
§  264.1(b)(l)(ii)  for  months  when  an 
adult  lived  in  hidian  country  or  Native 


Alaskan  Village  with  high 
unemployment. 

Comment:  A  commenter  asked 
whether  the  clock  stops  while  an 
individual  is  in  drug  treatment  so  that 
she  will  be  job  ready. 

Response:  The  clock  does  not  stop. 
The  clock  stops  only  because  of  the 
factors  hsted  in  §  264.1(b). 

Comment:  Another  commenter  asked 
whether  a  State  can  exempt  from  the 
time  limit  a  family  with  old  or  disabled 
parents  or  caretakers. 

Response:  A  family  cannot  be 
exempted  from  the  time  limit  on  this 
basis.  Months  when  a  family  receives 
assistance  can  be  disregarded  only 
according  to  the  factors  listed  in 
§  264.1(b).  However,  once  the  family  has 
received  assistance  for  60  months,  the 
State  can  continue  to  provide  assistance 
on  the  basis  of  hardship.  The  State  can 
also  choose  to  provide  assistance  with 
State-only  funds. 

Comment:  A  number  of  commenters 
were  opposed  to  our  provisions  that 
attempted  to  restrict  a  State  from 
excluding  families  from  the  time  limit 
by  including  child-only  cases  in  its 
definition  of  family  and  diverting 
families  to  separate  State  programs.  The 
commenters  also  opposed  our  proposal 
to  require  States  to  report  on  the  number 
of  fanulies  excluded. 

Response:  We  agree  that  we  should 
not  limit  a  State's  ability  to  determine 
which  families  they  will  serve  under 
TANF  and  that  we  should  not  assume 
that  a  State  is  attempting  to  circumvent 
the  statute.  Accordingly,  we  have 
removed  these  provisions  from  the  final 
rules.  We  also  removed  the  requirement 
for  separate  reporting  of  child-only 
cases.  You  can  find  additional 
discussion  on  this  issue  in  the  earlier 
preamble  discussion  entitled  "Child- 
Only  Cases." 

Comment:  While  one  commenter 
agreed  with  our  position  in  the  NPRM, 
a  number  of  commenters  argued  that 
States  should  be  able  to  stop  the  clock 
for  hardship  or  domestic  violence,  or 
because  individuals  in  the  family  are 
unable  to  participate  in  work  activities 
before  the  family  has  received  assistance 
for  60  months. 

Response:  We  do  not  believe  that  the 
statute  envisions  stopping  the  clock  for 
hardship  or  for  any  reasons  other  than 
those  listed  in  §  264.1(b).  Section 
408(a)(7)(C)  of  the  Act  exempts  families 
from  being  terminated  from  TANF 
assistance  once  they  reach  the  60-month 
limit;  it  does  not  exempt  them  from 
accruing  months  toward  the  limit.  The 
statute  permits  States  to  continue  to 
provide  assistance  to  families  beyond 
the  60-month  limit  based  on  hardship  or 
because  a  family  member  has  been 
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subjected  to  battery  or  extreme  cruelty. 
However,  as  we  discussed  in  the 
preamble  section  entitled  "Treatment  of 
Domestic  Violence  Victims,"  we  have 
revised  the  final  rules  to  recognize  a 
broader  array  of  good  cause  domestic 
violence  waivers  to  extend  the  time 
limit  in  determining  whether  a  State 
that  exceeds  the  20-percent  limitation 
will  receive  penalty  relief.  Accordingly, 
States  may  be  able  to  extend  the  time 
limits  for  additional  families,  including 
victims  of  domestic  violence. 

Comment:  A  commenter  asked  how 
the  20-percent  hardship  extension 
applies  when  a  State  has  a  shorter  time 
limit  than  60  months. 

Response:  A  State  with  a  shorter  time 
limit  can  establish  its  own  policies  for 
extending  assistance  imder  its  State 
time  limit.  The  State  can  extend 
assistance  beyond  its  (shorter)  time  Umit 
based  on  hardship  or  for  other  reasons. 
However,  if  a  State  extends  its  time 
limit  and  continues  to  provide 
assistance  to  a  family,  the  additional 
months  count  toward  the  Federal  time 
limit  as  they  ordinarily  would. 

Comment:  Some  commenters 
expressed  the  view  that  our  provisions 
for  how  States'  section  1115  waivers 
affect  the  time  limit  are  confusing  and 
improper. 

Response:  We  have  made  some  minor 
adjustments  to  these  provisions.  Please 
refer  to  subpart  C  of  part  260  and  the 
earlier  preamble  discussion  entitled 
"Waivers." 

Section  264.2— What  Happens  if  a  State 
Does  Not  Comply  with  the  Five-Year 
Umit?  (§  274.2  of  the  NPRM) 

Congress  created  the  penalty  luider 
section  409(a)(9)  to  ensure  that  States 
comply  with  the  five-year  restriction  on 
the  receipt  of  federally  funded  TANF 
assistance.  If  we  determine  that  a  State 
has  not  complied  with  the  five-year  time 
limit  during  a  fiscal  year,  then  we  will 
reduce  the  SFAG  payable  for  the 
immediately  succeeding  fiscal  year  by 
five  percent  of  the  adjusted  SFAG. 

Five  years  is  the  maximum  period  of 
time  permitted  under  the  statute  for 
families  to  receive  federally  funded 
TANF  assistance.  Therefore,  the  penalty 
imder  this  section  does  not  apply  if  the 
State  exceeds  any  shorter  time  limits  on 
the  receipt  of  federally  funded 
assistance  that  it  may  choose  to  impose. 
It  also  does  not  apply  to  any  time  limits 
on  receipt  of  State-funded  assistance  or 
the  receipt  of  noncash  WtW  assistance. 

In  defining  the  requirement,  section 
409(a)(9)  refers  to  section  408(a)(7).  This 
latter  section  identifies  the 
circumstances  under  which  assistance 
may  be  provided  for  longer  than  five 
years.  It  provides  exceptions  to  the  time- 


limit  requirement  for  minors,  hardship, 
or  families  living  in  Indian  coimtry  or 
in  an  Alaskan  Native  village  with  adult 
unemplojrment  above  50  percent. 
Therefore,  we  will  take  into  account  the 
exceptions  described  under  paragraphs 
(B),  (C),  or  (D)  of  section  408(a)(7)  when 
deciding  whether  the  State  complied 
with  the  five-year  time  limitation.  We 
will  use  the  information  required  to  be 
reported  in  part  265  to  learn  whether  a 
State  is  complying  with  the  five-year 
time  restriction  on  the  receipt  of 
federally  funded  assistance. 

We  do  not  intend  to  hold  States 
immediately  accountable  for  knowing 
about  and  verifying  all  months  of 
assistance  received  in  other  States,  since 
we  are  aware  that,  in  general,  States' 
data  processing  systems  are  not 
ciurently  capable  of  accomplishing 
interstate  tracking  of  the  number  of 
months  an  individual  has  received 
TANF  assistance. 

We  received  a  few  comments  on  this 
section,  as  discussed  below.  We  made 
only  one  minor  editorial  change  to  the 
regulations.  This  change  clarifies  that,  if 
a  State  failed  to  comply  with  the  time- 
limit  requirements,  in  order  to  avoid  a 
penalty,  it  must  demonstrate  to  oiu 
satis&ction  that  it  had  reasonable  cause, 
or  it  must  correct  or  discontinue  the 
violation  under  the  provisions  of  an 
approved  corrective  compliance  plan. 

Comment:  A  couple  of  commenters 
asked  for  guidance  on  how  States 
should  count  months  when  a  family 
received  assistance  in  another  State. 
Other  commenters  asked  us  to  regxilate 
that  States  will  not  be  held  accountable 
for  knowing  about  a  family's  receipt  of 
TANF  assistance  in  another  State. 

Response:  Each  State  must  keep  track 
of  the  niunber  of  months  it  provides 
TANF  assistance  that  coimt  towards  the 
Federal  time  limit.  As  part  of  its 
application  process,  a  State  should  ask 
a  family  whether  it  has  lived  in  any 
other  States.  If  the  family  has,  the  new 
State  should  contact  the  other  State(s)  to 
find  out  whether  the  family  received 
assistance  that  coimts  toward  the 
Federal  time  limit.  We  expect  a  State  to 
do  its  best  to  gather  this  information, 
but  will  not  hold  the  State  accoimtable 
if  its  information  about  what  happened 
in  another  State  is  not  acciu-ate,  as  long 
as  the  State  has  made  a  good  faith  effort 
to  gather  complete  and  accurate 
information.  We  have  decided  not  to 
include  this  specific  guidance  in  the 
regulations  because  our  expectations  for 
State  accountability  will  change  over 
time  as  technology  improves  and  the 
State's  ability  to  do  interstate  tracking  of 
families  increases. 

Comment:  A  commenter  asked 
whether  a  State  with  a  State  time  limit 


that  is  shorter  than  the  Federal  time 
limit  would  be  penalized  if  it  fails  to 
meet  the  requirements  of  its  State  time 
limit. 

Response:  The  penalty  at  §  262.1(a)(9) 
only  applies  if  the  State  fails  to  meet  the 
Federal  five-year  time  limit. 

Section  264.3— How  Can  a  State  Avoid 
a  Penalty  for  Failure  to  Comply  With  the 
Five-  Year  Limit?  (§  274.3  of  the  NPRM) 

In  §  262.5,  we  include  general 
circumstances  under  which  we  may 
find  reasonable  cause  to  waive  potential 
penalties.  We  also  wiU  consider  an 
additional  factor  in  determining 
whether  there  is  reasonable  cause  for 
failure  to  meet  the  five-year  limit.  The 
additional  factor  relates  to  a  State's 
implementation  of  the  Family  Violence 
Option  and  its  provision  of  temporary 
waivers  of  time  limits,  when  necessary, 
for  victims  of  domestic  violence. 

We  will  grant  a  State  reasonable  cause 
for  failing  to  meet  the  60-month  time 
limit,  if  it  adequately  demonstrates  that 
it  has  exceeded  the  20-percent 
limitation  on  exceptions  because  it 
granted  individuals  federally  recognized 
good  cause  domestic  violence  waivers 
pursuant  to  subpart  B  of  part  260.  To 
qualify  for  reasonable  cause  based  on 
this  factor,  a  State  would  have  to  show 
that,  if  families  with  such  waivers  were 
disregarded,  the  number  of  families  that 
received  assistance  did  not  exceed  20 
percent.  A  State  must  substantiate  its 
case  for  all  claims  of  reasonable  cause. 

You  can  find  additional  discussion  of 
our  domestic  violence  policies  in  the 
preamble  section  entitled  "Treatment  of 
Domestic  Violence  Victims." 

We  received  a  number  of  comments 
on  this  section  and  made  changes  to  the 
regulations,  as  discussed  below. 

Comment:  Several  commenters  asked 
us  to  permit  States  to  claim  reasonable 
cause  based  on  additional  factors,  such 
as  the  State's  good  faith  effort  to  comply 
with  the  time  limit,  a  hard-to-serve 
population,  high  unemplojrment  or 
other  adverse  economic  conditions,  and 
other  factors  that  are  beyond  the  control 
of  the  State. 

Response:  As  we  discussed  in  the 
preamble  to  §  262.5,  we  believe  it  is 
sounder  policy  to  encourage  a  State  to 
correct  problems  and  find  solutions 
than  to  excuse  a  State's  inability  to  meet 
the  statutory  requirements.  Accordingly, 
we  are  not  adding  reasonable  cause 
factors  that  we  will  consider  if  a  State 
fails  to  meet  the  time-limit  requirement 
of  the  statute.  (However,  we  have 
revised  the  language  at  §  262.5  to  allow 
more  discretion  to  grant  reasonable 
cause  when  a  State  faces  special, 
unforeseen  circumstances.) 
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Comment:  A  number  of  commenters 
also  argued  that  we  should  not  link  the 
reasonable  cause  factor  for  federally 
recognized  good  cause  domestic 
violence  waivers  to  the  victim's  ability 
to  work  and  that  other  changes  should 
be  made  to  the  provision. 

Response:  We  have  addressed  these 
comments  in  subpart  B  of  part  260  and 
the  preamble  discussion  entitled 
'  'Treatment  of  Domestic  Violence 
Victims." 

Section  264.10— Must  States  Do 
Computer  Matching  of  Data  Records 
Under  JEVS  To  Verify  Recipient 
Information?  (§274.10  of  the  NPRM) 

Congress  originally  established  the 
Income  and  Eligibility  Verification 
System  (lEVS)  in  1984  under  section 
1137  of  the  Act.  PRWORA  created  a 
penalty  at  section  409(a)(4),  requiring 
the  reduction  of  a  State's  SFAG  for  the 
immediately  succeeding  fiscal  year  by 
up  to  two  percent  if  a  State  is  not 
participating  in  lEVS. 

The  lEVS  provision  was  intended  to 
improve  the  accuracy  of  eligibility 
determinations  and  grant  computations 
for  the  public  assistance  programs 
(AFDC,  Medicaid,  Food  Stamp  and  SSI). 
It  achieves  this  goal  by  expanding 
access  to,  and  exchanges  of,  available 
computer  files  to  verify  client-reported 
earned  and  unearned  income. 
Specifically,  it  makes  the  following  files 
available  to  the  State  public  assistance 
agencies:  (1)  IRS  unearned  income;  (2) 
State  Wage  Information  Collection 
Agencies  (SWICA)  employer  quarterly 
reports  of  income  and  imemployment 
insiu-ance  benefit  payments;  (3)  IRS 
earned  income  maintained  by  the  Social 
Secimty  Administration  (SSA);  and  (4) 
with  the  passage  of  the  Immigration 
Control  and  Reform  Act  of  1986, 
immigration  status  information 
maintained  by  the  Immigration  and 
Naturalization  Service  (INS). 

Currently,  regulations  at  §§  205.51 
through  205.62  and  the  statute  at  section 
1137(d)  describe  what  is  meant  by 
"participating  *  *  *  in  the  income  and 
eligibility  verification  system  required 
by  section  1137."  The  regulation  at 
§  205.60(a)  requires  each  State  to 
maintain  statistics  on  its  use  of  lEVS.  In 
general,  "participation"  means  that  a 
State  agency  submits  electronic  requests 
to  IRS,  SWICA,  SSA  and  INS  for 
information  listed  in  the  preceding 
paragraph,  for  all  TANF  applicants  and 
recipients.  IRS,  SWICA,  SSA  and  INS 
provide  the  State  agencies  with  an 
electronic  response  regarding  the 
information  requested.  The  frequency  of 
the  request  and  the  timeliness  of  the 
response  is  a  function  of  the  data 
processing  systems  design  of  the 


responding  agency.  The  State  agency 
worker  compares  the  information  in  the 
response  to  determine  the  accuracy  of 
client  reporting  of  case  circumstances. 

We  received  comments  from  two 
parties,  which  did  not  result  in  any 
changes  to  the  regulation.  However,  we 
did  make  a  change  based  on  our  internal 
review.  INS  has  stated  its  view  that 
Federal  departments  are  no  longer 
authorized  to  grant  waivers  to  States  to 
exempt  certain  programs  from  verifying 
alien  eligibility  through  the  SAVE 
system.  (See  63  FR  41662,  August  4, 
1998.)  Therefore,  we  removed  the 
parenthetical  in  the  proposed  rule  at 
paragraph  (a)(4)  referencing  such 
waivers. 

One  of  the  commenters  expressed  the 
view  that  the  proposed  rule  is  consistent 
with  the  TANF  statutory  provisions.  We 
discuss  the  other  comments  and  our 
responses  below. 

Conunent:  A  conunenter  argued  that 
requiring  data  matches  for  all  TANF 
applicants  and  recipients  is  not  cost 
effective  and  should  not  be  performed. 

Response:  The  statute  at  section  1137 
and  the  implementing  regulations  at 
§§205.51  through  205.62  provide  that 
the  State  must  request  data  matches  for 
the  entire  TANF  caseload. 

Comment:  The  conunenter  asked 
whether  we  would  permit  targeting 
procedures  for  data  matches  based  on 
cost  effectiveness. 

Response:  States  may  use  targeting 
procedures  that  govern  the  use  of  data 
matches.  Paragraph  1137(a)(4)(C)  of  the 
Act  states,  "The  use  of  such  information 
shall  be  targeted  to  those  uses  that  are 
most  likely  to  be  productive  in 
identifying  and  preventing  ineligibility 
and  incorrect  payments,  and  no  State 
shall  be  required  to  use  such 
information  to  verify  the  eligibility  for 
all  recipients."  The  implementing 
regulation  at  §  205.56(a)(1)  continues  to 
permit  States  to  exclude  categories  of 
information  from  a  follow-up  review. 
States  perform  reviews  after  the  data 
matches  and  compare  information 
obtained  from  the  match  with  the  case 
record  to  determine  if  it  affects  an 
applicant's  or  recipient's  eligibility  or 
the  amount  of  payment. 

Comment:  Tne  conunenter  also 
expressed  disagreement  with  the 
definition  of  participation  for  "all  TANF 
applicants  and  recipients"  (e.g., 
natiu^ized  citizens  do  not  require  a 
match  with  INS). 

Response:  We  recognize  that  States 
are  not  required  to  perform  a  data  match 
with  the  Immigration  and  Natiu^lization 
Service  (INS)  for  natiu-alized  citizens. 
The  data  match  with  INS  is  only 
required  for  alien  applicants  and 
recipients. 


Section  264.11— How  Much  Is  the 
Penalty  for  Not  Participating  in  lEVS? 
(§274.11  of  the  NPRM) 

Since  lEVS  has  been  in  existence  for 
more  than  12  years,  we  believe  that 
States  have  had  sufficient  time  to 
become  full  participants  in  lEVS. 
Therefore,  we  will  impose  the 
maximum  two-percent  penalty  upon  all 
findings  that  a  State  is  not  participating 
inlEVS. 

We  will  use  an  audit  pursuant  to  the 
Single  Audit  Act  as  the  primary  means 
of  monitoring  a  State's  lEVS 
participation.  We  will  also  use  statistics 
maintained  by  the  State,  as  required  by 
§  205.60(a),  as  another  source  of 
information  and  may  conduct  additional 
Federal  reviews  or  audits  as  needed. 

We  received  few  comments  on  this 
section.  We  discuss  the  comments  and 
our  responses  below.  We  made  no 
changes  to  the  regulations. 

Comment:  A  few  commenters 
expressed  concern  that  we  were  not 
clear  in  the  proposed  rule  about  how  we 
will  determine  a  State's 
nonparticipation  in  lEVS  and  the 
amount  of  the  penalty.  Another 
commenter  argued  that  the  amount  of 
the  penalty  in  proposed  regulation 
needs  to  be  amended  to  comport  with 
the  provisions  of  the  Act. 

Response:  We  will  determine  a  State's 
nonparticipation  in  lEVS  by  an  audit 
pursuant  to  the  Single  Audit  Act. 
Specific  auditing  procedures  for 
evaluating  participation  in  lEVS  are 
included  in  the  Compliance 
Supplement  to  OMB  Circular  A-133. 
Anyone  interested  in  the  auditing 
procedures  shoidd  review  the 
Compliance  Supplement  for  further 
information. 

Since  the  statute  allows  us  to  regulate 
a  penalty  of  "not  more  than  2  percent," 
we  could  establish  a  penalty  of  less  than 
two  percent.  However,  we  feel  that  a 
penalty  of  two  percent  is  appropriate 
given  that  lEVS  has  been  in  effect  for 
over  12  years  and  States  have  had  ample 
time  to  come  into  compliance. 

Comment:  Some  commenters 
suggested  that  we  should  impose  a 
reduced  penalty  of  less  than  two  percent 
if  the  failure  to  operate  lEVS  was 
inadvertent,  isolated,  or  of  a  technical 
nature.  A  few  commenters  indicated 
that  the  proposed  rule  is  consistent  with 
the  TANF  statutory  requirements. 

Response:  If  a  State  fails  to  meet  the 
lEVS  requirements,  it  may  claim 
reasonable  cause  and/or  submit  a 
corrective  compliance  plan  under  part 
262.  Under  these  provisions,  a  State 
might  be  able  to  demonstrate  that  we 
should  forgive  or  reduce  its  penalty 
under  the  tjrpes  of  situations  mentioned 
by  the  commenters. 
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Section  264.30 — What  Procedures  Exist 
to  Ensure  Cooperation  With  Child 
Support  Enforcement  Requirements? 
(§  274.30  of  the  NPRM) 

One  of  TANF's  purposes  is  to  provide 
assistance  to  needy  families  so  that 
children  may  be  cared  for  in  their  own 
homes  or  the  homes  of  relatives. 
Another  is  to  end  the  dependence  of 
needy  parents  on  govenmient  benefits 
by  promoting  job  preparation,  work, 
marriage,  and  parental  responsibility.  A 
third  is  to  prevent  and  reduce  the 
incidence  of  out-of-wedlock  pregnancies 
and  to  encourage  the  formation  and 
maintenance  of  two-parent  families. 
Child  support  enforcement  provides  an 
important  means  of  achieving  all  of 
these  goals. 

The  law  has  long  recognized  that 
paternity  establishment  is  an  important 
first  step  toward  self-sufficiency  in  cases 
where  a  child  is  bom  out  of  wedlock. 
The  earlier  paternity  is  established,  the 
sooner  the  child  may  have  a 
relationship  with  the  father  and  access 
to  child  support,  the  father's  medical 
benefits,  information  on  his  medical 
history,  and  other  benefits  resulting 
from  paternity  establishment. 
Establishment  of  paternity  may  also 
help  establish  entitlement  to  other 
financial  benefits,  including  Social 
Security  benefits,  pension  benefits, 
veterans'  benefits,  and  rights  of 
inheritance.  Accordingly,  establishing 
paternity  and  obtaining  child  support 
from  the  noncustodial  parent  are  critical 
components  of  achieving  independence. 

To  ensiu-e  that  a  legal  relationship 
protecting  the  interests  of  the  children 
is  established  quickly  and  in  accordance 
with  State  law,  the  TANF  (IV-A)  agency 
must  refer  all  appropriate  individuals  in 
the  family  to  the  Child  Support 
Enforcement  (IV-D)  agency  for  paternity 
establishment  and/or  services  needed  to 
establish,  modify,  and  enforce  a  child 
support  order.  Referred  individuals 
must  cooperate  in  establishing  paternity 
and  in  establishing,  modifying  or 
enforcing  a  support  order  for  a  child. 

The  rV-D  agency  determines  whether 
the  individual  is  cooperating  with  the 
State  as  required.  If  the  IV-D  agency 
determines  that  an  individual  has  not 
cooperated,  and  the  individual  does  not 
qualify  for  any  good  cause  or  other 
exception  established  by  the  State,  the 
rV-D  agency  will  notify  the  IV-A 
agency  promptly.  The  IV-A  agency 
must  then  take  appropriate  action. 

In  cases  of  noncooperation,  the  IV-A 
agency  must  either  deduct  fi'om  the 
assistance  an  amoimt  no  less  than  25 
percent  of  the  amoimt  of  the  assistance 
that  otherwise  would  be  provided  or 


deny  the  family  assistance  under  the 
TANF  program. 

We  received  a  few  comments  on  the 
provisions  in  this  section  and  made 
some  modest  changes  to  the  regulations, 
as  discussed  below. 

Comment:  Several  commenters 
suggested  that  we  clarify  agency 
responsibilities  for  making  the  good 
cause  determination.  They  stated  that 
the  proposed  preamble  and  regulation 
did  not  make  it  clear  that  the  statute 
provides  States  writh  a  choice  about 
whether  the  TANF  (IV-A)  or  IV-D 
agency  determines  good  cause.  One 
State  recommended  that  the  final 
regulations  allow  for  IV-D  agencies  to 
negotiate  with  IV-A  TANF  agencies  to 
determine  good  cause  for 
noncompliance. 

Response:  We  agree  that  States  have 
discretion  in  this  area.  As  provided  in 
section  454{29)(A)  of  the  Act,  the  title 
IV-A,  IV-D  orXIX  (Medicaid)  agency 
may  determine  whether  the  individual 
has  good  cause  for  not  cooperating  in 
establishing  paternity  or  fulfilling  any 
other  cooperation  requirement.  The 
selection  of  the  responsible  agency  is  at 
the  option  of  the  State  IV-D  agency.  We 
have  revised  the  regulatory  language  at 
§  264.30(b)  to  clarify  this  point.  We  have 
also  revised  the  language  in  §  264.30(b) 
to  explicitly  recognize  that  victims  of 
domestic  violence  could  receive  waivers 
of  child  support  cooperation 
requirements  if  a  State  has  adopted  the 
Family  Violence  Option. 

Comment:  Many  commenters 
expressed  concern  that  the  use  of  the 
term  "appropriate  individual,"  used  to 
indicate  who  must  cooperate,  suggests 
that  Federal  law  requires  cooperation  by 
nonparents.  They  suggested  that  we 
modify  the  provision  to  clarify  that 
Federal  law  mandates  cooperation  only 
with  respect  to  parents  who  apply  for 
TANF  assistance  for  their  own  children. 

Response:  We  agree  with  the 
commenters  that  Federal  law  does  not 
require  cooperation  by  other 
individuals.  However,  the  language  in 
the  proposed  rule  recognized  that  it 
might  be  appropriate  to  require 
cooperation  by  other  caretakers  who 
have  access  to  information  that  could  be 
used  to  establish  paternity  or  obtain 
child  support  on  behalf  of  the  child. 
Since  we  believe  States  should  have 
some  discretion  to  require  cooperation 
in  these  cases,  we  have  chosen  to  leave 
the  term  "appropriate  individuals"  in 
the  regulation.  At  the  same  time,  we 
would  point  out  that  other  individuals 
would  not  ordinarily  have  the  same 
level  of  information  about  the  absent 
parent  as  a  parent  would.  Thus,  we 
would  expect  States  to  develop 
procedures  that  recognize  this 


difference  and  apply  a  different 
standard  in  determining  cooperation  by 
nonparents. 

Comment:  One  commenter  suggested 
that  it  was  unnecessary  to  include  the 
language  "for  whom  paternity  has  not 
been  established"  in  either  the  preamble 
or  the  regulation  since  even  if  patemify 
was  previously  established,  the  IV-D 
agency  must  carry  out  child  support 
enforcement  activities,  such  as 
enforcing  and  modifying  child  support 
orders  for  children  whose  paternity  has 
already  been  established. 

Response:  We  disagree.  Section 
409(a)(5)  specifically  mentions 
cooperation  in  establishing  paternity; 
We  would  note  that  the  language  in 
§  264.30(a)  covers  the  other  situations 
mentioned  by  the  commenter,  especially 
where  it  says  "*  *  *  or  for  whom  a 
child  support  order  needs  to  be 

established,  modified  or  enforced. 

*  *  *■> 

Comment:  Several  commenters 
recommended  that  we  mandate  a  set  of 
notice  and  procedural  requirements  for 
cooperation  that  States  would  need  to 
include  in  their  systems.  One 
commenter  suggested  that  we  should 
not  allow  a  State  to  impose  sanctions 
imless  there  is  verification  that  the 
agency  has  met  its  duty  of  notifying 
recipients.  Others  felt  that:  (1)  The 
notices  should  inform  TANF  applicants 
and  recipients  about  the  cooperation 
requirement  and  the  good  cause  and 
other  exceptions;  (2)  there  should  be  a 
mechanism  by  which  an  individual  who 
has  been  referred  to  the  IV-D  agency  for 
child  support  services  can  make  a  claim 
for  an  exemption  from  the  cooperation 
requirement  if  it  appears  that  one  is 
needed;  (3)  there  should  be  an  interface 
between  the  IV-A  and  IV-D  agencies 
when  the  State  has  set  up  a  system  in 
which  the  IV-A  agency  makes  the  "good 
cause"  determinations  and  the  IV-D 
agency  makes  cooperation  decisions; 
and  (4)  an  individual  should  be 
informed  about  a  noncooperation 
decision  and  how  to  appeal  such  a 
decision. 

Response:  The  statute  does  not  give  us 
the  authority  to  reqiaire  specific  notice 
and  procedural  criteria  from  States. 
However,  as  the  cooperation 
requirement  is  not  new,  States  already 
have  administrative  processes  in  place 
that  support  fair  and  equitable  treatment 
of  individuals,  including  notices  of 
certain  requirements  imder  this  section. 
States  are  required  to  submit  State  plans 
that  describe  individual  State  program 
operations  and  requirements.  Child 
Support  is  one  of  die  plans  required. 
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Section  264.31— What  Happens  if  a 
State  Does  Not  Comply  With  the  IV-D 
Sanction  Requirement?  (§274.31  of  the 
NPRM) 

In  accordance  with  section  409(a)(5), 
we  will  impose  a  penalty  of  up  to  five 
percent  of  the  adjusted  SFAG  if  the  IV- 
A  agency  fails  to  enforce  penalties 
requested  by  the  IV-D  agency  against 
individuals  who  fail  to  cooperate 
without  good  cause.  We  will  monitor 
State  adherence  to  this  requirement 
primarily  through  the  single  audit 
process. 

Although  States  had  been  required  to 
establish  paternity  and  enforce  other 
child  support  provisions  for  several 
years,  and  States  already  had  systems 
and  procediues  in  place  for  dealing  with 
these  requirements,  the  division  of 
responsibility  between  the  IV-A  and 
IV-D  agencies  changed  slightly  under 
PRWORA. 

We  decided  to  increase  the  amount  of 
the  penalty  gradually  in  order  to  give 
States  the  opportimity  to  make 
procedural  adjustments  before  they  are 
subject  to  the  impact  of  the  maximum 
penalty.  We  will  impose  a  penalty  of 
one  percent  for  the  first  violation  and 
two  percent  for  the  second.  However, 
since  this  is  not  an  entirely  new 
requirement,  we  will  apply  the 
maximimi  penalty  of  five  percent  for  the 
State's  third,  and  any  subsequent, 
violation  of  this  provision. 

We  received  two  comments 
specifically  addressing  the  provisions  in 
this  section.  As  a  result,  we  made  some 
minor  changes  to  the  regidations,  as 
discussed  below. 

Comment:  One  commenter  suggested 
that  individuals  who  receive  waivers 
from  the  child  support  cooperation 
requirements  pursuant  to  the  Family 
Violence  Option  (FVO)  should  also  be 
exempt  from  sanction  and  should  not  be 
considered  in  determining  the  need  for 
a  penalty  under  this  subsection. 

Response:  Although  a  separate  section 
of  the  Act  authorizes  waivers  under  the 
FVO  for  victims  of  domestic  violence, 
the  piupose  of  these  weuvers  and  the 
regular  good  cause  exceptions  from 
child  support  cooperation  are  similar, 
i.e..  to  protect  families  that  face  special 
risks  from  inappropriate  requirements 
and  sanctions.  We  encourage  States  to 
establish  an  administratively  efficient 
process  to  coordinate  these  two 
determinations.  Coordinating  them 
should  help  States  minimize 
duplication  of  effort,  avoid  confusion 
and  jurisdictional  problems,  and  treat 
families  in  similar  circumstances 
consistently.  (See  §  260.57  for  additional 
discussion  of  FVO  waivers  and  sanction 
policies.) 


Comment:  One  commenter  suggested 
we  add  a  further  criterion  to  specify  that 
we  will  not  penalize  a  State  if  the 
violations  were  de  minimus. 

Response:  We  believe  that  the 
reasonable  cause  criterion  at 
§  262.5(a)(3)  adequately  covers  such 
situations. 

Section  264.40— What  Happens  if  a 
State  Does  Not  Repay  a  Federal  Loan? 
(§  274.40  of  the  NPRM) 

Section  406  permits  States  to  borrow 
funds  to  operate  their  TANF  programs. 
In  general.  States  must  use  these  loan 
funds  for  the  same  purposes  as  other 
Federal  TANF  funds.  However,  the 
statute  also  specifically  provides  that 
States  may  use  such  loans  for  welfare 
anti-fraud  activities  and  for  the 
provision  of  assistance  to  Indian 
families  that  have  moved  from  the 
service  area  of  an  Indian  Tribe  operating 
a  Tribal  TANF  program. 

States  have  three  years  to  repay  loans 
and  must  pay  interest  on  any  loans 
received.  Our  Office  of  Administration 
has  issued  an  Action  Transmittal,  OFA- 
TANF-98-2,  dated  February  3, 1998, 
notifying  States  of  the  application 
process  and  the  information  needed  for 
the  application. 

Section  409(a)(6)  establishes  a  penalty 
for  States  that  do  not  repay  loans 
provided  under  section  406.  If  the  State 
fails  to  repay  its  loan  in  accordance  with 
its  agreement  with  ACF,  we  will  reduce 
the  adjusted  SFAG  for  the  immediately 
succeeding  fiscal  year  by  the 
outstanding  loan  amount,  plus  any 
interest  owed. 

Sections  409(b)(2)  and  409(c)(3) 
provide  that  States  cannot  avoid  this 
penalty  either  through  reasonable  cause 
or  corrective  compliance. 

We  received  no  comments  on  the 
provisions  in  this  section.  Therefore,  the 
final  rule  incorporates  the  proposed 
policy. 

Section  264.50 — What  Happens  if.  in  a 
Fiscal  Year,  a  State  Does  Not  Expend, 
With  Its  Own  Funds,  an  Amount  Equal 
to  the  Reduction  to  the  Adjusted  SFAG 
Resulting  From  a  Penalty?  (§274.50  of 
the  NPRM) 

Section  409(a)(12)  requires  States  to 
expend,  under  the  TANF  program,  an 
amount  equal  to  the  reduction  made  to 
its  adjusted  SFAG  as  a  result  of  one  or 
more  of  the  TANF  penalties.  Thus, 
States  must  maintain  a  level  of  TANF 
spending  that  is  equivalent  to  the 
funding  provided  through  the  SFAG, 
even  if  we  reduced  their  Federal 
funding  as  a  result  of  penalties.  If  a  State 
fails  to  expend  its  own  funds  to  pay  for 
State  TANF  expenditiires  in  an  amount 
equal  to  the  reduction  made  to  its 


adjusted  SFAG  for  a  penalty  under 
§  262.1,  we  will  reduce  the  State's  SFAG 
for  the  next  fiscal  year  by  an  amoimt 
equal  to  not  more  than  two  percent  of 
its  adjusted  SFAG,  plus  the  amount  that 
the  State  should  have  expended 
(reduced  for  any  portion  of  the  required 
amount  actually  expended  by  the  State 
in  the  fiscal  year). 

As  discussed  in  §  262.3,  we  will 
monitor  closely  a  State's  efforts  to 
replace  the  reduced  SFAG  with  its  own 
expenditures.  A  State  must  not  diminish 
its  investment  in  its  TANF  program  as 
a  result  of  actions  violative  of  tibe  TANF 
requirements.  Therefore,  if  a  State  fails 
to  make  any  expenditures  in  the  TANF 
program  to  compensate  for  penalty 
reductions,  we  will  penalize  the  State  in 
the  maximiun  amount,  i.e.,  two  percent 
of  the  adjusted  SFAG  plus  the  amount 
it  was  required  to  expend.  We  will 
reduce  the  penalty  based  on  the 
percentage  of  any  expenditures  that  the 
State  does  make. 

For  example,  a  State  was  required  to 
replace  an  SFAG  reduction  of 
$1,000,000,  but  its  increase  in 
expenditures  equalled  only  $400,000. 
Since  it  failed  to  repay  $600,000.  its 
penalty  would  be  equal  to  two  percent 
of  the  adjusted  SFAG  times  60  percent 
(because  $600,000  is  60  percent  of 
$1,000,000),  plus  the  $600,000  that  it 
failed  to  expend  as  reauired. 

States  shoidd  note  tnat  if  they  do  not 
expend  State-only  funds  as  required,  the 
effect  will  be  that  the  amounts  to  be 
deducted  from  the  SFAG  will 
compoimd  yearly,  as  the  penalty  for 
failure  to  replace  SFAG  funds  with  State 
expenditures  also  applies  to  the  penalty 
at  §  262.1(a)(12).  We  believe  that  this  is 
appropriate  because  full  resources  must 
be  available  to  ensure  that  the  goals  of 
the  TANF  program  are  met. 

Pursuant  to  section  409(a)(12),  State 
expenditures  that  are  used  to  replace 
reductions  to  the  SFAG  as  the  result  of 
TANF  penalties  must  be  expenditures 
made  under  the  State  TANF  program, 
not  under  "separate  State  programs." 
Further,  as  noted  in  §  263.6.  regarding 
the  limits  on  MOE  expenditures.  State 
expenditures  made  to  replace 
reductions  to  the  SFAG  as  a  result  of 
penalties  do  not  count  as  basic  MOE 
expenditures. 

In  addition,  the  statute  provides  that 
the  reasonable  cause  and  corrective 
compliance  plan  provisions  do  not 
apply  to  the  penalty  for  failure  to 
replace  SFAG  reductions. 

We  received  a  few  comments  on  this 
section.  These  comments  resulted  in 
changes,  as  disciissed  below. 

Comment:  A  commenter  asked  if  a 
State's  replacement  of  funds  must  occur 
in  the  quarter  following  the  imposition 
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of  the  penalty  or  in  the  next  fiscal  year. 
The  commenter  preferred  replacement 
during  the  next  fiscal  year  because  of 
differences  in  State  appropriation 
cycles.  Another  commenter  suggested 
that  the  proposed  rule  did  not  comport 
with  the  language  of  the  statute. 

Response:  We  agree  with  the 
comments.  We  have  revised  the 
regulatory  language  at  §  264.50  to  reflect 
the  sequence  of  penalty  actions  as 
contained  in  the  statute  at  section 
409(a)(12).  When  we  withhold  Federal 
TANF  funds  during  a  fiscal  year,  the 
State  must  replace  them  with  State 
funds  during  the  subsequent  fiscal  year. 
If  the  State  fails  to  replace  the  funds 
diuring  the  subsequent  year,  then  we  can 
withhold  an  additional  penalty  during 
the  year  that  follows  the  subsequent 
year.  The  starting  point  for  this 
sequence  of  actions  is  the  fiscal  year  in 
which  we  impose  a  penalty  by  reducing 
the  adjusted  SFAG. 

Comment:  A  commenter 
recommended  that  we  allow  reasonable 
cause  and  corrective  compliance  when 
a  State  foils  to  expend  its  own  funds  to 
replace  a  reduction  in  the  adjusted 
SFAG  caused  by  other  penalties. 

Response:  The  statute  prohibits 
reasonable  cause  or  corrective 
compliance  when  a  State  fails  to  replace 
the  reduction  to  its  SFAG  due  to  the 
imposition  of  other  penalties. 

Comment:  One  conunenter  suggested 
that  we  should  allow  States  to  expend 
the  replacement  funds  on  State-only 
programs  that  serve  the  TANF 
population. 

Response:  Section  409(a)(12) 
exphcitly  refers  to  "the  State  programs 
funded  under  this  part,"  which  means 
the  TANF  program  established  under 
title  IV-A  of  the  Act.  Separate  State 
programs,  funded  exclusively  with  State 
funds,  are  not  part  of  the  State  TANF 
program  funded  under  title  IV-A  of  the 
Act. 

Subpart  B — What  Are  the  Requirements 
for  the  Contingency  Fund? 

In  addition  to  the  TANF  funding  they 
receive  imder  section  403(a)  of  the  Act, 
States  may  receive  funding  from  the 
Contingency  Fimd  imder  section  403(b). 
This  fund  was  created  in  response  to 
concerns  related  to  the  use  of  block 
grant  funding  for  TANF  and  the  end  of 
entitlement  and  open-ended  Federal 
funding  of  welfare  assistance  that 
existed  under  the  AFDC  program.  The 
purpose  of  the  Contingency  Fxmd  is  to 
make  additional  Federal  TANF  funds 
available  to  States,  at  their  request,  for 
periods  when  imfavorable  economic 
conditions  threaten  their  ability  to 
operate  their  TANF  programs.  The  Fund 
was  established  to  create  a  pool  of 


Federal  TANF  funds  that  could  be 
provided  to  needy  States  with  economic 
problems. 

We  received  several  conunents  on  the 
Contingency  Fund  sections  of  the 
NPRM.  Most  of  the  commenters  asked 
us  to  make  the  preamble  and  regulations 
more  consistent  and  less  confusing,  and 
to  provide  further  clarification  of  the 
provisions.  As  a  result,  we  have  revised 
all  of  subpart  B,  restructured  the 
sections,  and  amended  our  discussion  of 
the  provisions.  Also,  we  have  changed 
many  of  the  section  headings  to  make 
them  clearer  and  to  eliminate 
dupUcation.  Whenever  possible,  we 
reference  the  sections  that  we  used  in 
the  NPRM  to  make  it  easier  for  the 
reader.  We  hope  that  we  have  succeeded 
in  making  improvements  and  that  the 
Contingency  Fund  provisions  are  now 
easier  to  imderstand.  However,  we  have 
not  made  substantive  changes  to  the 
underlying  policies  or  procedures  of 
this  subpart  because  the  proposed 
regulatory  provisions  closely  followed 
the  statute. 

In  addition  to  the  changes  we  made  in 
response  to  comments,  we  eliminated  a 
discussion  on  "Meeting  FY  1997  MOE 
Requirements"  that  was  included  at  the 
end  of  the  preamble  to  subpart  B  of  part 
274  of  the  NPRM.  We  believe  that  it  is 
no  longer  necessary  to  include  this 
specific  discussion  about  the  handling 
of  the  Contingency  Fimd  in  FY  1997. 

This  final  rule  also  differs  from  the 
NPRM  in  that  we  added  information 
about  the  overall  adjustment  of  the 
Contingency  Fimd,  and  the  additional 
remittances  of  contingency  funds  that 
will  be  due  fi-om  States,  that  are 
required  by  the  Adoption  and  Safe 
Families  Act  of  1997,  which  was 
enacted  just  as  the  NPRM  was  about  to 
be  published. 

Section  264.70— What  Makes  a  State 
Eligible  To  Receive  a  Provisional 
Payment  of  Contingency  Funds?  (New 
Section) 

As  noted  in  the  definitions  at 
§  260.30,  the  term  "Contingency  Fund" 
refers  to  the  Federal  TANF  funds  that  a 
State  may  receive  imder  section  403(b). 
It  does  not  refer  to  any  required  State 
expenditures. 

To  receive  a  provisional  payment  of 
contingency  funds,  a  State  must  qualify 
as  a  needy  State  for  one  or  more  months 
in  a  fiscal  year.  A  needy  State  may 
request  contingency  funds  in  accord 
with  the  process  delineated  in  program 
instruction  TANF-ACF-PI-97-8,  dated 
October  27, 1997.  This  program 
instruction  provides  guidance  to  States 
on  the  requirements  for  receiving 
contingency  funds  and  instructions  for 
applying  for  these  funds. 


A  State  is  a  "needy  State"  if  it  meets 
either  the  "unemployment  trigger"  or 
the  "Food  Stamp  trigger"  for  an 
"eligible  month." 

To  be  eligible  for  contingency  funds 
imder  the  unemployment  trigger,  the 
State's  average  unemployment  rate  for 
the  most  recent  Aree-month  period 
must  be  at  least  6.5  percent  and  at  least 
equal  to  110  percent  of  the  State's 
unemployment  rate  for  the 
corresponding  three-month  period  in 
either  of  the  two  preceding  calendar 
years. 

To  be  eligible  for  contingency  funds 
under  the  Food  Stamp  trigger,  a  State's 
monthly  average  of  individuals 
participating  in  the  Food  Stamp 
program  (as  of  the  last  day  of  each 
month)  for  the  most  recent  three-month 
period  must  exceed  its  monthly  average 
of  individuals  in  the  corresponding 
three-month  period  in  the  Food  Stamp 
caseload  for  FY  1994  or  FY  1995  by  at 
least  ten  percent,  assuming  that  the 
inunigrant  provisions  under  title  IV  and 
the  Food  Stamp  provisions  under  title 
Vm  of  PRWORA  had  been  in  effect  in 
those  years. 

The  statute  defines  an  eligible  month 
as  a  month  in  a  two-month  period  that 
begins  with  any  month  for  which  the 
State  is  determined  to  be  a  needy  State. 
Once  a  State  becomes  a  needy  State  for 
any  given  month  (by  meeting  either  the 
unemplo)nment  or  Food  Stamp  triggers) 
and  elects  to  receive  contingency  funds, 
it  will  receive  a  provisional  payment  for 
a  two-month  period.  Based  on  the 
statutory  definition  of  an  eligible  month, 
a  determination  that  a  State  is  a  needy 
State  for  a  month  makes  that  State 
eligible  to  receive  a  provisional  payment 
of  contingency  funds  for  two 
consecutive  months,  at  the  State's 
option. 

Territories  and  Tribal  TANF  grantees 
are  not  eligible  to  participate  in  the 
Contingency  Fund.  Section  403(a)(7) 
provides  that  only  the  SO  States  and  the 
District  of  Columbia  are  eligible. 

Section  264.71 — What  Determines  the 
Amount  of  the  Provisional  Payment  of 
Contingency  Funds  That  Will  Be  Made 
to  a  State?  (New  Section) 

The  amount  of  contingency  funds 
paid  to  a  State  is  considered  to  be 
provisional  because  the  actual  amount 
that  the  State  is  eligible  to  receive  is  not 
determined  when  the  pajrment  is  made, 
but,  rather,  after  the  fiscal  year  ends.  As 
we  discuss  in  §  264.73,  a  State  that 
received  contingency  funds  must 
complete  an  annual  reconciliation  to 
determine  whether  it  must  remit  some 
or  all  of  the  contingency  funds  it 
received. 
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For  each  month  of  the  fiscal  year  that 
it  meets  the  eligibility  criteria  in 
§  264.70,  a  State  may  receive  up  to  Vi2th 
of  20  percent  of  its  annual  SFAG 
allocation.  The  actual  amount  of  funds 
that  a  State  may  realize  from  the 
Contingency  Fund  will  vary,  depending 
on  the  level  of  State  expenditiues,  the 
number  of  months  that  it  is  eligible,  and 
the  total  number  of  States  receiving 
contingency  funds.  States  eligible  in  one 
month  may  automatically  receive  a 
pajrment  for  the  following  month. 

We  will  provide  contingency  funds  to 
each  State  that  requests  them,  in  the 
order  in  which  we  receive  the  requests, 
until  the  available  appropriated  funds 
are  exhausted. 

Section  264.72 — What  Requirements 
Are  Imposed  on  a  State  if  It  Receives 
Contingency  Funds?  (New  Section) 

In  order  to  be  eligible  for  contingency 
funds,  a  State  must  make  expenditxues 
in  its  TANF  program,  from  State  funds, 
at  the  required  Contingency  Fund  MOE 
level.  The  required  Contingency  Fund 
MOE  level  is  100  percent  of  the  State's 
historic  State  expenditiues  for  FY  1994. 

To  ke^p  any  of  the  contingency  funds 
it  received,  a  State  must  exceed  fiie 
Contingency  Fimd  MOE  level 
requirement.  A  State  may  keep  only  the 
amoimt  of  contingency  funds  that 
match,  at  the  applicable  Federal 
Medical  Assistance  Percentage  (FMAP) 
rate,  coimtable  State  expenditvu-es,  as 
defined  in  §  264.0,  that  are  in  excess  of 
the  required  Contingency  Fimd  MOE 
level,  reduced  by  the  proportionate 
remittance  required  by  the  Adoption 
and  Safe  Families  Act  of  1997.  Because 
of  the  reconciliation  formula,  it  is 
possible  that  a  State  may  not  be  able  to 
keep  any  of  the  contingency  funds  it 
received.  Please  refer  to  the  discussion 
of  §  264.73  on  the  aimual  reconciliation 
for  more  information. 

You  should  note  that  the  Contingency 
Fimd  MOE  requirement  is  different  from 
the  basic  MOE  requirement.  An  obvious 
difference  is  that  ihe  basic  MOE 
requirement  is  80  percent  (or  75  percent 
if  a  State  meets  its  participation  rates)  of 
historic  State  expenditmes,  while  the 
Contingency  Fimd  MOE  requirement  is 
100  percent  of  historic  State 
expenditures.  Another  difference  is  that, 
in  determining  the  Contingency  Fund 
MOE  level,  expenditures  for  child  care 
must  be  excluded.  Finally,  expenditiu^s 
in  separate  State  programs  also  must  be 
excluded  in  determining  countable 
expenditures. 

This  means  that  States  caimot  meet 
the  Contingency  Fimd  MOE 
requirement  merely  by  increasing  State 
expenditines  by .20  (or  25)  percent.  The 
calculations  for  determining  compliance 


vdth  the  basic  MOE  requirements  and 
for  determining  eligibility  for  the 
Contingency  Fund  are  different.  For 
example.  Contingency  Fund  MOE 
expenditiu^s  must  be  expenditures 
within  TANF.  Expenditures  made  under 
separate  State  programs  do  not  count  for 
this  purpose.  However,  most  MOE 
expenditiues  that  a  State  makes  within 
its  TANF  program  for  eligible  families 
may  coimt  as  both  Contingency  Fund 
MOE  expenditures  and  as  basic  MOE 
expenditures. 

As  we  discuss  in  §  264.73,  each  State 
that  receives  contingency  funds  is 
required  to  complete  an  annual 
reconciliation  to  determine  what 
portion  of  the  contingency  funds  it  may 
retain  and  what  portion  it  must  remit. 

The  statute  provides  that  a  State  need 
not  remit  contingency  funds  imtil  one 
year  after  it  has  failed  to  meet  either  the 
Food  Stamp  trigger  or  the 
unemployment  trigger  for  three 
consecutive  months.  Thus,  a  State  may 
retain  these  funds  for  at  least  14  months 
after  it  receives  them.  (However,  the 
period  of  time  between  the  annual 
reconciliation  and  the  remittance  date 
may  be  shorter.) 

For  example,  if  a  State  fails  to  meet 
either  trigger  for  the  months  of  July, 
August,  and  September,  1997,  it  has 
until  September  30, 1998,  to  remit  the 
funds,  llie  State  must  include  its  annual 
reconciliation  for  contingency  funds 
received  in  FY  1997  in  its  fourth  quarter 
Financial  Report  for  FY  1997,  due 
November  14, 1997. 

In  general,  contingency  funds  may  be 
used  for  the  same  purposes  as  other 
Federal  TANF  funds.  However, 
contingency  funds  are  available  only  for 
qualifying  expenditiires  made  in  the 
fiscal  year  in  which  the  State  receives 
the  funds.  States  may  not  use  funds 
received  in  a  given  fiscal  year  for 
expenditures  made  in  either  the 
subsequent  fiscal  year  or  a  prior  fiscal 
year.  Unlike  TANF  funds  under  section 
403(a),  contingency  funds  are  not 
available  imtil  expended. 

Since  contingency  funds  are  Federal 
TANF  funds,  they  are  generally  subject 
to  the  same  requirements  as  other 
Federal  TANF  funds.  For  example,  a 
State  cannot  use  contingency  funds  to 
pay  a  family  if  the  family  has  already 
received  Federal  assistance  for  60 
months,  imless  the  family  has  received 
an  exception  under  §  264.1.  (See  the 
discussion  in  §  263.21  on  "Misuse  of 
Federal  TANF  Funds"  for  additional 
information.) 

However,  unlike  the  TANF  funds  that 
they  receive  under  section  403(a),  States 
cannot  transfer  contingency  funds 
(provided  imder  section  403(b))  to  the 
Child  Care  and  Development  Block 


Grant  Program  (also  known  as  the 
Discretionary  Fund  of  the  Child  Care 
and  Development  Fund)  and/or  the 
Social  Services  Block  Grant  Program 
under  title  XX  of  the  Act.  Section  404(d) 
of  the  Act  permits  the  transfer  of  funds 
received  pinsuant  to  section  403(a) 
only. 

Section  264.73 — What  Is  an  Annual 
Reconciliation?  (New  Section) 

The  purpose  of  the  annual 
reconciliation  is  to  determine  the 
amount  of  contingency  funds  that  a 
State  is  permitted  to  retain  for  a  fiscal 
year.  The  annual  reconciliation  involves 
computing  the  amoimt  by  which  the 
State's  countable  State  expenditures 
exceeds  the  State's  required 
Contingency  Fund  MOE  level,  as 
contingency  funds  match  only  these 
excess  expenditures.  If  the  countable 
expenditures  exceed  the  required 
Contingency  Fund  MOE  level,  then  the 
State  may  be  entitled  to  all  or  a  portion 
of  the  contingency  funds  paid  to  it. 
However,  even  if  its  countable 
expenditures  exceed  its  required 
Contingency  Fund  MOE  level,  it  is 
possible  that  the  provisions  of  the 
Adoption  and  Safe  Families  Act  of  1997, 
amending  section  403(b)(6),  will  have  a 
major  impact  on  the  amount  of 
contingency  funds  that  a  State  is 
permitted  to  retain.  In  fact,  it  may 
prevent  a  State  from  retaining  any 
contingency  funds. 

Each  State  that  received  contingency 
funds  is  required  to  perform  certain 
calculations  to  accomplish  the  annual 
reconciliation.  First,  it  must  determine 
whether  it  met  its  required  Contingency 
Fund  MOE  level.  If  it  did  not,  it  must 
remit  all  of  the  contingency  funds  it 
received. 

If  it  met  its  Contingency  Fund  MOE 
requirement,  the  State  must  also 
perf(»in  the  following  steps  to 
determine  how  much  of  the  contingency 
funds  it  is  permitted  to  retain: 

(1)  Calculate  the  sum  of  the  amount 
of  the  qualifying  State  expenditures  plus 
the  amount  of  contingency  funds  that 
the  State  expended,  minus  its  required 
Contingency  Fund  MOE  level. 

(2)  Multiply  the  amount  arrived  at  in 
step  (1)  by  the  State's  FMAP  rate 
applicable  for  the  fiscal  year  in  which 
contingency  funds  were  awarded. 

(3)  Multiply  the  amount  arrived  at  in 
step  (2)  by  1/12  times  the  number  of 
months  during  the  fiscal  year  for  which 
the  State  received  contingency  funds. 

(4)  Compare  the  amount  arrived  at  in 
step  (3)  with  the  amount  of  contingency 
funds  paid  to  the  State  during  the  fiscal 
year,  and  determine  the  lesser  amount. 

(5)  From  the  amount  arrived  at  in  step 
(4),  subtract  the  State's  proportionate 
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remittance  for  the  overall  adjustment  of 
the  Contingency  Fund,  as  required  by 
the  Adoption  and  Safe  Families  Act  of 
1997. 

The  Adoption  and  Safe  Families  Act 
of  1997  reduced  the  Contingency  Fund 
appropriation  over  the  four-year  period 
from  FY  1998  through  FY  2001.  All 
States  receiving  contingency  funds  in 
these  years  must  remit  additional  funds 
in  order  to  share  in  the  adjustment 
proportionately.  The  remittance 
amoimts  of  all  States  drawing  from  the 
Contingency  Fimd  will  be  increased  by 
proportional  shares  totaling  $2  million 
in  FY  1998,  $9  million  in  FY  1999,  $16 
million  in  FY  2000,  and  $13  million  in 
FY  2001.  Thus,  the  fewer  the  number  of 
States  receiving  contingency  funds,  the 
higher  each  proportionate  share  of  the 
adjustment  will  be,  and  the  more  each 
State  will  have  to  remit.  ACF  will 
determine  the  amount  of  each  State's 
proportionate  remittance  and  will 
provide  this  information  to  the  State  for 
it  to  use  in  its  annual  reconciliation 
calculations. 

A  State  should  also  note  that  if  it  was 
eligible  for,  and  received,  contingency 
funds  for  fewer  than  12  months  during 
the  fiscal  year,  the  effective  Federal 
matching  rate  for  contingency  funds 
will  be  less  than  its  FMAP  rate  for  the 
fiscal  year.  The  effective  rate  is  lower 
because  the  statute  creates  a 
reconciliation  step  that  reduces  the  total 
Federal  matching  by  1/12  times  the 
number  of  eligible  months  in  the  year. 

Below  we  provide  an  example  for  FY 
1998  that  requires  the  remittance  of 
funds.  Assume  the  following 
information: 

A  State  received  a  provisional 
payment  of  $2.5  million  in  contingency 
funds  for  six  months  of  eligibility  in  the 
fiscal  year.  Its  qualifying  State 
expenditures  were  $102.5  million,  its 
expenditure  of  contingency  funds  was 
$2.5  million,  and  its  child  care 
expenditures  were  $2  million.  The 
required  expenditxire  of  State  funds  to 
meet  the  100-percent  MOE  level  is  $95 
million  ($100  million  minus  $5  million 
for  historic  child  care  expenditures). 
The  State's  FMAP  is  50  percent.  This  is 
the  only  State  that  received  contingency 
funds  in  fiscal  year  1998. 

Based  on  the  information  provided, 
we  see  that  the  State  met  its  required 
Contingency  Fund  MOE  level. 

To  continue  with  the  annual 
reconciliation,  we  use  the  steps  outlined 
above. 

(1)  $102.5  million,  plus  $2.5  million, 
minus  $2  million,  minus  $95  million, 
equals  $8  million.  (The  State's 
qualifying  State  expenditures,  plus  its 
expenditure  of  contingency  funds, 
minus  its  child  care  expenditures, 


minus  its  required  Contingency  Fimd 
MOE  level.) 

(2)  $8  million,  times  50  percent, 
equals  $4  million.  (The  result  of  step  (1) 
multiplied  by  the  State's  FMAP  rate.) 

(3)  $4  million,  times  Viz,  times  6, 
equals  $2  million.  (The  result  of  step  (2) 
multiplied  by  Viz  times  the  number  of 
months  the  State  received  funding  for 
the  Contingency  Fund.) 

(4)  The  lesser  amount  of  $2  million, 
compared  to  $2.5  million,  is  $2  million. 
(The  lesser  of  the  result  of  step  (3) 
compared  to  the  amount  of  contingency 
funds  the  State  received.) 

Were  it  not  for  the  requirements  of  the 
Adoption  and  Safe  Families  Act  of  1997, 
the  State  would  have  been  eligible  to 
retain  $2  million  in  contingency  funds 
and  would  have  been  required  to  remit 
$500,000.  However,  we  are  required  to 
increase  the  amount  the  State  miist 
remit,  which  we  accomplish  in  step  (5). 

(5)  $2  million,  minus  $2  million, 
equals  zero.  (The  overall  adjustment 
required  from  all  States  that  received 
contingency  funds  for  FY  1998  is  $2 
million.  Since  only  one  State  received 
contingency  funds,  its  proportionate 
offset  is  100  percent  of  $2  million.  Thus, 
the  State's  remittance  is  increased  by  $2 
million,  and  the  State  can  retain  no 
contingency  funds.  Under  the 
assiunptions  we  presented,  the  State  is 
required  to  remit  its  entire  $2.5  million 
provisional  payment  of  contingency 
funds.) 

The  example  above  illustrates  a  case 
where  the  State  had  to  remit  the  entire 
amoimt  of  the  $2.5  million  provisional 
payment  of  contingency  funds  it 
received  even  though  it  made 
expenditures  above  the  required 
Contingency  Fund  MOE  level.  If 
additional  States  had  drawn 
contingency  funds  for  the  fiscal  year, 
this  State's  proportional  remittance 
would  have  been  smaller,  and  the  State 
would  have  been  able  to  retain  some  ef 
the  contingency  funds  it  received. 

We  will  not  consider  a  State's  use  of 
contingency  funds,  which  later  must  be 
retiuned  under  the  reconciliation 
formula,  to  be  an  improper  use  of  funds, 
and,  if  the  State  meets  its  Contingency 
Fund  MOE  requirement,  we  will  not 
assess  that  penalty. 

Section  264.74— How  Will  We 
Determine  the  Contingency  Fund  MOE 
Level  for  the  Annual  Reconciliation? 
(§274.71  oftheNPRAf) 

For  the  Contingency  Fund,  historic 
State  expenditures  for  FY  1994,  the  base 
MOE  level,  include  the  State's  share  of 
AFDC  benefit  pajmients,  administration, 
FAMIS,  EA,  and  JOBS  expenditures. 
They  do  not  include  the  State's  share  of 
AFDC/ JOBS,  Transitional  and  At-Risk 


child  care  expenditures.  States  must 
meet  100  percent  of  this  MOE  level. 

We  said  we  would  use  the  same  data 
sources  and  date,  i.e.,  April  28, 1995,  to 
determine  each  State's  historic  State 
exependitures  as  we  used  to  determine 
the  basic  MOE  requirement.  However, 
we  would  exclude  the  State  share  of 
child  care  expenditures  for  FY  1994. 

We  will  reduce  the  required  MOE 
level  for  the  Contingency  Fund  if  a 
Tribe  within  the  State  receives  a  Tribal 
Family  Assistance  Grant  imder  section 
412.  Ilie  last  paragraph  of  section 
409(a)(7)(B)(iii)  provides  for  this 
reduction.  For  the  basic  MOE 
requirement,  we  will  reduce  the  State's 
basic  MOE  level  by  the  same  percentage 
as  we  reduce  a  State's  annual  SFAG 
allocation  for  Tribal  Family  Assistance 
Grants  in  the  State  for  a  fiscal  year.  For 
example,  if  a  State's  SFAG  amount  is 
$1,000  and  Tribes  receive  $100  of  that 
amount,  we  would  reduce  the  State's 
basic  MOE  requirement  by  ten  percent. 
If  the  same  State  also  receives 
contingency  funds  in  that  fiscal  year,  we 
would  also  reduce  the  Contingency 
Fund  MOE  level  by  ten  percent. 

Section  264.75 — For  the  Annual 
Reconciliation,  What  Are  Qualifying 
State  Expenditures?  (§274.72  of  the 
NPRM) 

Section  403(b)(6)(B)(ii){I)  provides 
that  State  expenditures  coimted  toward 
the  Contingency  Fimd  MOE  may  only 
include  expenditures  made  under  the 
State  program  funded  imder  this  part. 
Thus,  the  State  expenditures  that  the 
State  makes  to  meet  the  required 
Contingency  Fund  MOE  level  include 
the  expenditure  of  State  funds  within 
TANF  only;  they  do  not  include 
expenditures  made  under  separate  State 
programs.  In  addition,  under  this 
section  of  the  statute  a  State  may  not  use 
expenditures  for  child  care  to  meet  the 
Contingency  Fund  MOE  requirement  or 
to  qualify  the  State  to  retain  any  of  the 
contingency  funds  it  received.  Thus,  we 
have  noted  the  exception  for  child  care 
in  item  3  below.  (This  exception 
appears  in  paragraph  (b)  of  the 
regulatory  text.) 

In  the  NPRM,  we  referred  to  sections 
of  part  273  to  define  qualifying  State 
expenditures  for  the  Contingency  Fund. 
In  these  final  regulations,  we  have 
eliminated  references  to  the  basic  MOE 
sections;  we  believe  they  were 
confusing  because  there  were  a  niunber 
of  differences  in  the  expendit\u«s  that 
are  permitted  to  be  included  in 
calculating  the  basic  MOE  and  the 
Contingency  Fund  MOE. 

Nevertheless,  we  retain  some  of  the 
proposed  policies.  More  specifically, 
qualifying  State  expenditiu«s,  for 


Federal  Register/ Vol.  64,  No.  69 /Monday,  April  12,  1999 /Rules  and  Regulations  17855 


Contingency  Fund  MOE  purposes,  are 
expenditures,  with  respect  to  eligible 
families,  of  State  funds  made  in  the 
State  TANF  program  for  the  following: 

(1)  Cash  assistance,  including 
assigned  child  support  coUected  by  the 
State,  distributed  to  the  family,  and 
disregarded  in  determining  eligibility 
for,  and  amount  of  the  TANF  assistance 
payment; 

(2)  Educational  activities  designed  to 
increase  self-sufficiency,  job  training, 
and  work,  excluding  any  expenditure 
for  public  education  in  the  State  except 
expenditures  involving  the  provision  of 
services  or  assistance  to  an  eligible 
family  that  are  not  generally  available  to 
persons  who  are  not  members  of  an 
eligible  family; 

(3)  Any  other  services  allowable 
under  section  404(a)(1)  of  the  Act  and 
consistent  with  the  goals  at  §  260.20  of 
this  chapter  (except  child  care);  and 

(4)  Administrative  costs  in  connection 
with  the  provision  of  the  benefits  and 
services  listed  in  paragraphs  (a)(l)~ 
through  (a)(3),  but  only  to  the  extent 
consistent  with  the  administrative  cost 
cap  for  MOE  expenditures  at 

§  263.2(a)(5). 

Further,  in  §  260.31(c)(1),  we  have 
added  a  reference  to  this  subpart.  This 
revised  langueige  clarifies  that,  like  basic 
MOE,  Contingency  Fund  MOE  may  be 
expended  on  benefits  and  services  that 
do  not  meet  the  definition  of  assistance. 

In  item  4  above,  regarding  the  limits 
on  administrative  costs,  we  have 
modified  the  preamble  and  regulatory 
language  to  avoid  the  creation  of  a  third 
administrative  cost  cap.  Under  the 
statute  and  the  rules,  we  already 
provide  for  a  15-percent  cap  on  the 
portion  of  Federal  grant  funds  and  State 
basic  MOE  expenditures  that  go  to 
administrative  costs.  If  we  said  that 
Contingency  Fimd  MOE  expenditures 
were  subject  to  a  similar  administrative 
cost  cap.  States  and  we  would  then  have 
three  administrative  cost  caps  to  track. 

In  general,  we  beUeve  theljasic  MOE 
requirements  should  apply  to 
Contingency  Fimd  MOE  expenditures. 
However,  in  our  minds,  this  view  did 
not  justify  the  creation  of  a  third 
administrative  cost  cap,  especially 
because  of  the  substantial  overlap 
between  the  Contingency  Fimd  MOE 
expenditures  and  basic  MOE 
expenditiures.  Rather,  under  these  rules, 
we  require  that  State  expenditures  on 
administrative  costs,  for  Contingency 
Fimd  MOE  purposes,  must  be  consistent 
with  the  basic  MOE  administrative  cost 
cap.  In  other  words,  in  making  MOE 
expenditures  for  Contingency  Fund 
purposes,  States  must  take  care  not  to 
spend  excess  amounts  on  administrative 
costs.  Their  expenditures  on 


administrative  costs  must  be  at  a  level 
that  enables  their  compliance  with  the 
existing  15-percent  cap  in  the  basic 
MOE  provisions. 

Section  264.76— What  Action  Will  We 
Take  if  a  State  Fails  To  Remit  Funds 
After  Failing  To  Meet  Its  Required 
Contingency  Fund  MOE  Level?  (§274. 75 
oftheNPRM) 

PRWORA  established  a  penalty  at 
section  409(aKlO)  that  provides  that,  if 
a  State  does  not  meet  the  Contingency 
Fund  MOE  requirement  and  remit  funds 
as  required,  we  must  reduce  the  State's 
SFAG  payable  for  the  next  fiscal  year  by 
the  amount  of  funds  that  the  State  has 
not  remitted.  The  statute  prohibits  us 
from  waiving  or  reducing  this  penalty 
based  on  reason^le  cause  or  corrective 
comphance.  However,  the  State  may 
appeal  our  decision  to  reduce  the  State's 
SFAG  pursuant  to  the  regulations  at 
§262.7. 

Section  264.77— How  Will  We 
Determine  if  a  State  Has  Met  Its 
Contingency  Fund  Expenditure 
Requirements?  (§274.76  of  the  NPRM) 

ACF  has  created  a  TANF  Financial 
Report,  the  ACF-196.  States  will  use  the 
ACF-196  to  report  their  use  of  Federal 
TANF  funds,  including  contingency 
funds.  We  will  use  this  report  to  verify 
the  State's  annual  reconciliation  after 
the  end  of  the  fiscal  year.  We  will 
review  it  to  ensure  that  expenditures 
reported  are  consistent  with  the  statute 
and  these  rules.  Please  see  the 
discussion  of  part  265  for  additional 
information. 

Subpart  C—What  Rules  Pertain 
Specifically  to  the  Spending  Levels  of 
the  Territories? 

In  the  preamble  to  the  NPRM,  we 
noted  that  section  103(b)  of  PRWORA 
amended  section  1108.  Section  1108 
establishes  a  funding  ceiling  for  Guam, 
the  Virgin  Islands,  American  Samoa  and 
Puerto  Rico.  Prior  to  PRWORA,  the 
following  programs  authorized  in  the 
Act  were  subject  to  this  ceiling:  AFDC 
and  EA  under  title  IV-A;  Transitional 
and  At-Risk  Child  Care  programs  under 
title  rV-A;  the  adult  assistance  programs 
under  titles  I,  X,  XTV,  and  XVI;  and  the 
Foster  Care,  Adoption  Assistance,  and 
Independent  Living  programs  under 
title  IV-E.  The  ceiling  excluded  funding 
for  the  JOBS  program,  which  also 
covered  AFDC/JOBS  child  care. 

Under  the  amendments  in  PRWORA, 
the  funding  ceiling  at  section  1108 
applies  to  the  TANF  program  under  title 
IV-A,  the  adult  programs,  and  title  IV- 
E  programs.  Section  1108(b)  provides  a 
separate  appropriation  for  a  Matching 
Grant,  whidi  is  also  subject  to  a  ceiling. 


The  Matching  Grant  is  not  a  new 
program;  rather  it  is  a  new  funding 
mechanism  that  Territories  can  use  for 
expenditures  under  the  TANF  and  title 
IV-E  programs. 

Prior  to  PRWORA  we  had  not 
regulated  the  provisions  of  section  1108. 
However,  in  Ught  of  this  new  MOE 
requirement  within  section  1108,  we 
thought  that  we  needed  to  regulate  to 
clarify  the  requirements  and  the 
consequences  if  a  Territory  failed  to 
meet  the  new  section  1108 
requirements.  We  have  authority  to 
issue  rules  on  this  provision  under 
section  1102,  which  permits  us  to 
regulate  where  necessary  for  the  proper 
and  efficient  administration  of  the 
program,  but  not  inconsistent  with  the 
Act.  (The  limit  at  section  417  does  not 
apply  to  this  section  of  the  Act.)  In 
addition,  we  prepared  a  program 
instruction  for  the  Territories  to  provide 
additional  guidance  on  receiving  funds 
under  section  1108. 

In  February  1997,  we  provided  to  the 
Territories:  (1)  Their  FAG  annual 
allocations;  (2)  their  basic  MOE  levels 
under  section  409(a)(7);  (3)  their 
Matching  Grant  MOE  levels;  (4)  their 
section  1108(e)  MOE  levels  (which  were 
created  by  PRWORA  and  were 
subsequently  eliminated  by  Pub.  L.  105- 
33);  and  (5)  a  detailed  explanation  of  the 
methodology  and  expenditures  we  used 
to  determine  each  of  these  amounts. 

Section  264.80 — If  a  Territory  Receives 
a  Mi^hing  Gnmt,  What  Funds  Must  It 
Exp^d?  (§  274.80  of  the  NPRM) 

Section  1108(b)  provides  that 
Matching  Grant  funds  are  available:  (1) 
To  cover  75  percent  of  a  Territory's 
expenditures  for  the  TANF  program  and 
the  Foster  Care,  Adoption  Assistance 
and  Independent  Living  programs  under 
title  IV-E  of  the  Act;  and  (2)  for  transfer 
to  the  Social  Services  Block  Grant 
program  under  title  XX  of  the  Act  or  the 
Child  Care  and  Development  Grant 
(CCDBG)  program  (also  known  as  the 
Discretionary  Fund  of  the  Child  Care 
and  Development  Fund)  pursuant  to 
section  404(d)  of  the  Act,  as  amended  by 
PRWORA  and  Pub.  L.  105-33.  However, 
Matching  Grant  funds  used  for  these 
purposes  must  exceed  the  sum  of:  (1) 
The  amount  of  the  FAG  without  regard 
to  the  penalties  at  section  409;  and  (2) 
the  total  amount  expended  by  the 
Territories  during  FY  1995  pursuant  to 
parts  A  and  F  of  title  IV  (as  so  in  effect), 
other  than  for  child  care. 

Under  the  first  requirement,  the 
Territory  must  spend  an  amount  up  to 
its  Family  Assistance  Grant  annual 
allocation  using  Federal  TANF  or 
Federal  title  IV-E  funds  or  funds  of  its 
own  for  TANF  or  title  IV-E  programs. 


17856  Federal  Register /Vol.  64,  No.  69 /Monday,  April  12,  1999 /Rules  and  Regulations 


The  second  requirement  establishes 
an  MOE  requirement  at  100  percent  of 
historic  expenditures,  based  on  the 
Territory's  FY  1995  expenditures.  This 
second  requirement  is  separate  from  the 
basic  MOE  requirement  and  is 
applicable  only  if  a  Territory  requests 
and  receives  a  Matching  Grant.  Historic 
expenditures  include  100  percent  of 
State  expenditures  made  for  the  AFDC 
program  (including  administrative  costs 
and  FAMIS),  EA,  and  the  JOBS  program. 
Territorial  expenditures  made  to  meet 
this  requirement  include  Territorial,  not 
Federal,  expenditures  made  under  the 
TANF  program  or  title  IV-E  programs. 

Territorial  expenditures  can  only  be 
counted  once  to  meet  the  FAG  amount 
requirement,  the  MOE  requirement,  or 
the  matching  requirement.  In  other 
words,  any  given  expenditure  cannot  be 
coimted  more  than  once  to  meet  these 
three  different  expenditure 
requirements.  We  believe  this  policy  is 
appropriate  because  our  interpretation 
of  the  statute  is  that  Congress  intended 
that  the  provisions  on  spending  up  to 
the  FAG  amoimt,  meeting  the  MOE 
requirement,  and  meeting  the  matching 
requirement  be  separate  requirements. 

Comment:  One  commenter  pointed 
out  that  this  section  of  the  rule  would 
more  closely  correspond  to  section 
1108{b)(l)(B)(i)  of  the  Act  if  we  added 
the  phrase  "without  regard  to  any 
penalties  applied  in  accordance  with 
section  409"  to  the  regulation.  Another 
commenter  suggested  that  we  needwl  to 
clarify  what  the  historic  expendituiKs 
were  for  the  Territories. 

Response:  As  suggested,  we  have 
added  the  phrase  about  disregarding 
penalties  to  the  regulations.  We  also 
have  added  an  explanation  to  the 
preamble  that  the  historic  expenditures 
for  the  Territories  are  the  amounts  spent 
above  their  Federal  funding  for  the 
AFDC  and  EA  programs  up  to,  but  not 
exceeding,  the  25-percent  Territorial 
match,  plus  the  amount  of  matching 
funds  spent  for  the  JOBS  program. 

Section  264.81 — What  Expenditures 
Qualify  for  Territories  To  Meet  the 
Matching  Grant  MOE  Requirement? 
(§274.81  oftheNPRM) 

As  stated  in  the  NPRM,  for  the  basic 
MOE,  section  409(a)(7)  includes  specific 
provisions  on  what  States  and 
Territories  may  count  as  "qualified  State 
expenditures"  (i.e.,  expenditures  that 
may  count  towards  the  basic  MOE 
requirement). 

However,  the  statute  provides  little 
guidance  on  what  expenditures  a 
Territory  may  coimt  toward  its 
Matching  Grant  MOE  for  IV-A 
expenditures.  Because  the  Matching 
Grant  is  intended  to  be  used  for  the 


TANF  program,  we  decided  to  apply 
many  of  the  basic  MOE  requirements  in 
part  263,  subpart  A,  to  the  Matching 
Grant  MOE.  These  sections  are:  §  263.2 
(What  kinds  of  State  expenditures  count 
toward  meeting  a  State's  annual 
spending  requirement?);  §  263.3  (When 
do  child  care  expenditures  coimt?); 
§  263.4  (When  do  educational 
expenditures  count?);  and  §  263.6  (What 
kinds  of  expenditures  do  not  count?). 
Section  263.5  (When  do  expenditures  in 
separate  State  programs  coxmt?)  does 
not  apply  because  section 
11080))(l)(B)(ii)  requires  that  the 
matching  Grant  MOE  expenditures  must 
be  expenditiires  under  the  TANF 
program.  Thus,  expenditures  to  meet  the 
Matching  Grant  MOE  requirement  may 
not  be  expendit\ires  made  imder 
separate  State  programs.  (Because 
Territories  do  not  receive  Matching 
Child  Care  funds,  the  limit  on  child  care 
expenditures  in  §  263.3  does  not  apply.) 

Also,  Territorial  expenditures  made  in 
accordance  with  Federal  IV-E  program 
requirements  may  coimt  toward  this 
MOE  requirement.  These  include  the 
State  share  of  IV-E  expenditiu^s  and 
expenditiires  funded  with  the  State's 
own  funds  that  meet  Federal  title  IV-E 
program  requirements. 

The  Territories  may  count 
expenditures  made  pursuant  to  the 
regulations  at  45  CFR  parts  1355  and 
1356  for  the  Foster  Care  and  Adoption 
Assistance  programs  and  section  477  of 
the  Act  for  the  Independent  Living 
program. 

Territories  may  also  count  toward 
their  Matching  Grant  MOE  requirement 
expenditures  made  under  the  TANF 
program  that  meet  the  basic  MOE 
requirement. 

We  received  no  comments  on  this 
section  and  made  no  changes  to  the 
regulation. 

Section  264.82 — What  Expenditures 
Qualify  for  Meeting  the  Matching  Grant 
FAG  Amount  Requirement?  (§  274.82  of 
the  NPRM) 

The  statute  intends  that  expenditures 
made  to  meet  this  requirement  must  be 
TANF  or  title  IV-E  expenditures.  For 
TANF  expenditures,  the  Territories  may 
count  allowable  expenditures  of  Federal 
TANF  funds  to  meet  this  requirement. 
They  may  count  amoimts  that  they  have 
transferred  from  TANF  to  title  XX  and 
the  Discretionary  Fimd  in  accordance 
with  section  404(d).  (See  §  263.11, 
which  describes  the  proper  uses  of 
Federal  TANF  funds.)  Also,  a  Territory 
may  coimt  its  own  expenditures  under 
the  TANF  program,  for  this  purpose. 
Because  IV-A  expenditures  made  with 
the  Territories'  own  funds  must  be  for 
the  TANF  program,  it  is  reasonable  that 


we  apply  the  MOE  requirements 
applicable  for  the  Matching  Grant  to  this 
FAG  amount  requirement. 

For  IV-E  expenditures,  as  with  the 
Matching  Grant  MOE,  expenditures 
made  in  accordance  with  Federal  IV— E 
program  requirements  may  coimt 
toward  this  MOE  requirement.  These 
include  the  Federal  share  and  the 
Territories'  share  of  IV-E  expenditures 
and  expenditures  funded  with  the 
Territories'  own  funds  that  meet  Federal 
rV-E  program  requirements. 

We  received  no  comments  on  this 
section  and  made  no  changes  to  the 
regulation. 

Section  264.83— How  Will  We  Know  if  a 
Territory  Failed  To  Meet  the  Matching 
Grant  Funding  Requirements  at 
§264.80?  (§274.83  of  the  NPRM) 

We  are  developing  a  separate 
Territorial  Financial  Report  for  the 
Territories.  We  will  require  this  report 
to  be  filed  quarterly  and  to  cover  all 
programs  subject  to  the  section  1108 
caps.  This  report  will  cover  basic  MOE 
and  Matching  Grant  MOE  requirements. 
For  the  Matching  Grant,  Territories  must 
report  expenditures  claimed  under  title 
IV-E  and  IV-A  and  the  total 
expenditures  (including  Federal)  they 
make  to  meet  the  requirement  that  they 
spend  up  to  their  Family  Assistance 
Grant  annual  allocations. 

We  would  not  require  Territories  to 
file  the  TANF  Financial  Report; 
however,  they  must  report  comparable 
information  on  the  Territorial  Financial 
Report.  Furthermore,  if  one  of  the 
Territories  fails  to  file  the  Territorial 
Financial  Report  or  to  include  certain 
information  in  that  report,  we  would 
treat  it  like  a  State  that  Mis  to  file  its 
TANF  Financial  Report  and  make  it 
subject  to  the  penalty  for  failure  to 
report  at  §  262.1(a)(3). 

We  received  no  comments  on  this 
section  and  made  no  changes  to  the 
regulation. 

Section  264.84— What  Will  We  Do  if  a 
Territory  Fails  To  Meet  the  Matching 
Grant  Funding  Requirements  at 
§  264.80?  (§  274.84  of  the  NPRM) 

The  statute  does  not  address  the 
consequences  for  a  Territory  if  it  fells  to 
meet  the  Matching  Grant  MOE  and  the 
FAG  amount  requirements.  The 
proposed  and  final  rules  provide  that 
we  would  disallow  the  entire  amount  of 
a  fiscal  year's  Matching  Grant  if  the 
Territory  fails  to  meet  either 
requirement.  This  is  because  the  statute 
provides  that  the  Matching  Grant  funds 
are  only  allowable  if  a  Territory  meets 
both  requirements.  Thus,  if  a  Territory 
does  not  meet  either  one  or  both  of  the 
requirements,  it  must  return  the  funds 
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to  us.  We  will  get  the  funds  back  by 
taking  a  dissdlowance  action. 

A  disallowance  represents  a  debt  to 
the  Federal  government.  Therefore,  we 
will  apply  our  existing  regiilations  at  45 
CFR  part  30.  Once  we  issue  a 
disallowance  notice,  we  can  require  a 
Territory  to  pay  interest  on  the  unpaid 
amount. 

We  received  no  comments  on  this 
section  and  made  no  changes  to  the 
regulation. 

Section  264.85 — What  Rights  of  Appeal 
Are  Available  to  the  Territories? 
(§274.85  of  the  NPRM) 

The  Territory  may  appeal  a 
disallowance  decision  in  accordance 
with  45  CFR  part  16.  As  these  are  not 
penalties,  the  reasonable  cause  and 
corrective  compliance  provisions  of 
section  409  do  not  apply.  Section  410, 
covering  the  appeals  process  in  TANF,. 
also  does  not  apply. 

We  received  no  comments  on  this  - 
section  and  made  no  changes  to  the 
regidation. 

X.  Part  265— Data  Collection  and 
Reporting  Requirements  (Part  275  of 
the  NPRM) 

A.  Background 

The  TANF  block  grant  legislation 
reflects  a  new  emphasis  on  program 
information,  measurement,  and 
performance.  This  final  rule  specifies 
the  data  collection  and  reporting 
requirements  that  serve  as  the  major 
mechanism  to  measiue  State 
accomplishment  and  performance. 

We  received  many  comments  in 
response  to  the  NPRM  concerning  the 
nature  and  scope  of  the  data  collection 
and  reporting  requirements. 

In  the  preamble  to  the  NPRM,  we 
addressed  two  major  purposes  of  data 
collection:  to  determine  die  success  of 
the  TANF  program  in  meeting  the 
purposes  of  the  Act  and  to  assure 
accountability  under  the  Act.  We  also 
emphasized  that  it  was  critical  to  collect 
data  that  were  comparable  across  States 
and  over  time  and  that  would  enable  us 
to  calcidate  participation  rates. 

We  based  the  proposed  reporting 
requirements  primarily  on  section  411 
of  the  Act  (Data  Collection  and 
Reporting).  We  proposed  quarterly 
reporting  of  both  disaggregated  and 
aggregated  data  on  TANF  recipients  and 
some  others  in  the  household.  We 
proposed  similar  reports  of  data  on 
closed  cases  and  on  participants  in 
separate  State  programs.  We  also 
proposed  a  quarterly  financial  report 
(with  an  annual  addendum)  and  an 
annual  program  and  performance  report. 
Also  included  in  this  section  of  the 


NPRM  were  proposed  provisions  on 
reporting  penalties,  due  dates,  sampling, 
and  electronic  filing. 

To  enable  the  public  to  comment  with 
full  imderstanding  of  the  reporting 
requirements,  the  NPRM  included 
eleven  appendices  that  contained  the 
specific  data  elements,  instructions  for 
filing  the  information,  sampling 
specifications,  and  the  statutory 
reference  for  each  data  element.  In  the 
preamble,  we  also  called  readers' 
attention  to  the  proposed  data  elements 
that  were  not  specified  in  the  statute, 
including  break-outs  of  statutory 
requirements. 

B.  Overall  Summary  of  Comments 

While  most  commenters  agreed  on  the 
need  for  data  collection  and  reporting, 
States  (including  Governors,  State 
legislators.  State  executive  branch 
agencies,  and  national  agencies 
representing  State  interests)  expressed 
strong  views  that  the  proposed  TANF 
data  collection  requirements  were 
excessive.  Other  commenters  did  not 
generally  share  this  view. 

There  was  broader  agreement  among 
all  commenters,  however,  that  the 
proposed  reporting  requirements  on 
separate  State  programs  were  excessive. 

Several  national,  legal,  and  local 
advocacy  organizations;  private 
individuals;  and  Federal  agencies 
strongly  supported  the  data  collection 
proposals  as  appropriate  for  tracking  the 
efiiects  of  wel^re  reform  and  made 
recommendations  for  additional 
elements  that  they  believed  should  be 
added.  Likewise,  other  national 
organizations.  States,  and  local  public 
and  private  entities  offered  alternative 
recommendations.  These 
recommendations  included  additional 
MOE  expenditiue  data;  expanded  and 
more  specific  case  closure  data; 
information  on  applications  approved, 
denied,  and  voluntarily  withdrawn;  and 
data  to  track  longer  term  outcomes  of 
recipients. 

Many  commenters  provided  detailed 
analysis  and  review  of  the  NPRM, 
including  the  regulatory  text,  the 
preamble  language,  and  the  specific 
content  of  the  Appendices. 

The  overwhelming  majority  of  States 
objected  to  the  increase  in  the  number 
of  data  elements  (in  comparison  to  the 
number  of  elements  in  the  Emergency 
TANF  Data  Report);  claimed  that  we 
had  imderestimated  the  administrative 
bmden  and  cost  of  collecting  and 
reporting  these  data;  and  asserted  that 
we  lacked  statutory  authority  for  these 
expanded  reporting  requirements.  They 
particularly  objected  to  reporting  on 
participants  in  separate  State  programs, 
the  information  on  closed  cases,  and  the 


annual  program  and  performance  report. 
(As  discussed  later,  we  believe  that  the 
objections  to  the  case  closure  data  were 
due  largely  to  a  misunderstanding  of  our 
expectations.  In  the  final  rule,  we  clarify 
that  we  are  only  requiring  data  for  the 
month  of  closure,  not  longer  tracking  of 
former  recipients.) 

Almost  all  comments  on  the  reporting 
requirements  for  the  separate  State 
programs  found  them  to  be  excessively 
burdensome,  contrary  to  the  intent  of 
the  legislation,  and  inappropriate  for 
some  typ>es  of  MOE  programs. 
Commenters  believed  that  such 
reporting  requirements  would  limit  the 
involvement  of  community-based 
organizations  in  the  delivery  of  program 
services  and  have  a  chilling  effect  on 
State  flexibility  and  the  development  of 
fiitiue  innovative  programs. 

States  were  also  concerned  about 
sample  sizes,  sampling  requirements, 
and  the  standards  for  "complete  and 
accurate"  reports  that  we  proposed  to 
apply  in  relation  to  the  reporting 
penaJty.  A  very  few  States  reported  an 
inability  to  report  many  of  the  specific 
data  elements  proposed  in  the  NPRM 
based  on  long-standing  problems  in 
developing  their  information  systems 
(although  all  States  are  reporting  the 
data  required  in  the  Emergency  TANF 
Data  Report).  Also,  some  States  reported 
continuing  problems  in  submitting 
standardized  reports  due  to  the 
autonomy  of  local  jurisdictions. 

C.  Summary  of  Departmental  Response 

We  continue  to  be  committed  to 
gathering  information  that  is  critically 
important  in  measuring  the  success  of 
the  TANF  program  and  meeting  the 
statutory  requirements  for  program 
accoimtability. 

We  have  seriously  considered  all 
comments  and  concerns  of  conunenters 
in  making  changes  to  this  rule.  We 
appreciate  the  partnership  approach 
many  commenters  demonstrated  in 
developing  their  comments  and  the 
careful  analysis  evident  in  the  extensive 
and  detailed  comments  we  received. 
These  comments  led  to  numerous 
refinements  in  the  requirements  that 
should  help  reduce  biuden,  while 
maintaining  the  integrity  and  value  of 
critical  data. 

In  preparing  this  final  nJe,  we  have 
worked  to  ensure  that  our  rules  support 
the  creativity  and  commitment  that 
States  and  communities  have  shown  in 
supporting  families  and  moving  them  to 
work.  As  a  result,  we  have  accepted 
many  of  the  recommendations  to 
eliminate  or  reduce  the  biuden  of 
reporting,  and  we  have  made  several 
substantive  changes  in  this  part.  We 


17858 


Federal  Register /Vol.  64,  No.  69 /Monday.  April  12,  1999 /Rules  and  Regulations 


have  also  modified  or  expanded  a  very 
limited  number  of  data  elements. 

We  address  the  specific  changes  in 
detail  in  the  section-by-section 
discussion  below.  Briefly,  however,  we 
have: 

(1)  Provided  a  phase-in  period  for  the 
implementation  of  the  data  collection 
and  other  requirements;  in  the  interim, 
the  Emergency  TANF  Data  Report 
(ETDR)  will  remain  in  effect  (§  260.40); 

(2)  Reduced  the  total  number  of  data 
elements  in  the  TANF  Data  Report  from 
178  to  124  and  in  the  SSP-MOE  Data 
Report  from  160  to  108. 

(3)  Retained  the  definition  of  "family" 
for  reporting  on  the  TANF  and  the 
separate  State  programs,  but  made 
reporting  of  some  data  elements 
optional  for  certain  members  of  the 
family  (§§  265.2  and  265.3(e)); 

(4)  In  section  one  of  the  TANF  Data 
Report,  reduced  the  number  of  and 
modified  some  data  elements 
(disaggregated  data  on  TANF  recipients. 
Appendix  A)  {§  265.3(b)); 

(5)  In  section  two  of  the  TANF  Data 
Report,  reduced  the  number  of  data 
elements;  to  address  a  misreading  of  the 
NPRM,  clarified  that  we  do  not  expect. 
States  to  track  closed  cases,  but  only  to 
report  data  on  the  last  month  of 
assistance;  and  modified  the  data 
element  on  reasons  for  case  closure  to 
include  additional  break-out  items 
(disaggregated  data  on  closed  cases. 
Appendix  B)  (§  265.3(b)): 

(6)  In  section  three  of  the  TANF  Data 
Report,  reduced  the  number  of  data 
elements  (aggregate  data.  Appendix  C) 
(§  265.3(b)); 

(7)  Changed  the  name  of  the  TANF- 
MOE  Data  Report  to  the  SSP-MOE  Data 
Report  to  reflect  the  specific  focus  of  the 
data  collection  in  this  report  and 
reduced  the  niunber  of  data  elements  to 
be  reported  (Appendices  E  through  G). 
Also,  as  the  result  of  the  revised 
definition  of  assistance,  reduced  the 
types  of  separate  State  programs  covered 
by  the  SSP-MOE  Data  Report  (265.3(d)); 
-  (8)  In  the  TANF  Financial  Report, 
significantly  revised  the  ACF-196  (the 
financial  reporting  form)  by  adding 
several  categories  of  expenditiires  to 
reflect  our  new  definition  of  assistance 
and  modified  the  instructions  to  clarify 
reporting  on  expenditiue  data. 

(9)  Dropped  tne  provision  that 
required  disaggregated  and  aggregated 
reporting  on  separate  State  programs  as 
a  condition  for  penalty  reduction 

(§  265.3(d)); 

(10)  Clarified  that  States  have 
considerable  flexibility  in  designing 
their  sampling  plans  (§  265.5); 

(11)  Consolidated  the  aimual 
reporting  requirements  on  program 
definitions  and  State  MOE  program(s). 


as  proposed  in  the  Addendiun  to  the 
foiurth  quarter  TANF  Financial  Report, 
in  a  new  Annual  Report  and  added  a 
niunber  of  new  reporting  requirements 
on  State  activities  under  the  Family 
Violence  Option,  State  diversion 
programs,  and  other  program 
characteristics  (§265.9); 

(12)  Eliminated,  as  separate  reports, 
the  annual  program  and  performance 
report,  intended  to  gather  additional 
information  for  the  Secretary's  report  to 
Congress  and  the  fourth  quarter 
Addendum  to  the  TANF  Financial 
Report;  and 

(13)  Clarified  our  policies  on  issues 
such  as  reporting  on  noncustodial 
parents  and  penalty  relief  for  less  than 
perfect  ("complete  and  accurate") 
reporting  (§§  265.3(f),  265.7,  and  265.8). 

D.  Section-by-Section  Summary  of  and 
Response  to  Comments 

Cross-Cutting  Issues 

Before  we  discuss  the  comments 
associated  with  specific  sections  of  the 
regulatory  text  or  the  Appendices,  we 
want  to  respond  to  three  cross-cutting 
issues. 

(a)  Phase-in/Transition  Period 

Comment:  More  than  36  States  and 
other  commenters  recommended  a 
phase-in  period  to  meet  the  reporting 
requirements.  Commenters  cited  the 
administrative  burden  and  the  time 
needed  to  carry  out  the  complex 
processes  involved,  e.g.,  making 
changes  to  State  information  systems, 
training  staff,  and  synthesizing  and 
reporting  data  with  acceptable  levels  of 
confidence.  States  also  saw  this  task 
made  more  difficult  in  the  context  of  the 
need  to  make  their  systems  Year  2000 
(Y2K)  compliant. 

Response:  We  agree  with  the  need  for 
a  phase-in  period  and  have  made  the 
effective  date  of  these  and  other 
requirements  October  1 .  1999.  We 
believe  this  date  gives  States  an 
adequate  time  period  for 
implementation,  in  view  of  the  reduced 
reporting  biirden  and  reduced  ntunber 
of  data  elements  in  the  final  rule,  our 
positive  experience  with  States  in 
resolving  initial  data  layout  and 
transmission  problems,  and  the  fact  that 
the  States  have  90  days  after  the  end  of 
the  quarter  to  submit  the  data  without 
risk  of  a  penalty. 

RegarcUng  the  Y2K  compliance  issues, 
we  have  taken  a  number  of  actions  to 
raise  awareness  of  the  problem  and 
respond  to  questions  from  human 
service  providers.  For  example,  we  have 
established  an  Internet  e-moU  address 
and  phone  line  and  a  Y2K  web  page.  We 
have  also  distributed  information 


packages  to  more  than  7.000  human 
service  providers  and  representative 
organizations,  and  we  have  added  a 
reasonable  cause  criterion  related  to 
Y2K  compliance.  This  new  criterion 
provides  penalty  relief  to  a  State  if  it  can 
clearly  demonstrate  that  addressing  Y2K 
issues  prevented  it  from  meeting  the 
reporting  requirements  for  the  fixst  two 
quarters  and  it  reports  the  first  two 
quarters  of  data  by  June  30,  2000. 

In  addition,  we  encoiuage  States  to 
consider  the  use  of  sampling  as  a  viable 
option  while  resolving  such  issues, 
lliere  are  advantages  and  disadvantages 
to  sampling,  as  detailed  in  our  response 
to  comments  later  in  this  discussion. 

In  the  interim,  the  Emergency  TANF 
Data  Report  (ETDR)  will  remain  in 
effect.  The  last  ETDR  will  be  due 
November  14, 1999.  States  will  begin 
reporting  data  imder  this  final  rule 
beginning  with  the  first  quarter  of  FY 
2000.  The  first  TANF  Data  and 
Fiiikncial  Reports  under  these  new 
requirements  are  due  February  14,  2000. 
See  further  discussion  regardhig  the 
effective  date  of  these  rules  in  the 
preamble  section  relating  to  §  260.40. 

(b)  Extent  of  Reporting  Requirements 

'  As  we  developed  the  reporting 
requirements  for  the  NPRM,  we  were 
conscious  of  the  importance  of  data  for 
program  management  purposes  as  well 
as  for  meeting  statutory  requirements. 
At  the  same  time,  we  also  were 
conscious  of  our  direct  authority  to 
regxilate  on  data  collection  and  of  those 
sections  of  the  Act  that  provided  the 
legal  basis  for  the  NPRM. 

Section  417  provides  that  the  Federal 
government  may  not  "regulate  the 
conduct  of  the  States  under  this  part,  or 
enforce  any  provision  of  this  part, 
except  to  the  extent  expressly  provided 
in  this  part."  We  believed  at  thai  time, 
and  stiU  believe,  that  this  language 
provides  authority  to  regulate  what 
States  must  report  in  light  of  section 
411(a)(7)  of  the  Act.  This  section 
provides  that, 

the  Secretary  shall  prescribe  such  regulations 
as  may  be  necessary  to  define  the  data 
elements  with  respect  to  which  reports  are 
required  by  this  subsection  *  *  * 

We  believed  at  that  time,  and 
continue  to  believe,  that  section 
411(a)(7)  clearly  gives  the  Department 
authority  to  create  and  define  data 
elements  to  administer  the  law. 

We  were  conscious  of  other 
responsibilities  as  well.  Not  only  must 
we  collect  the  information  specified  in 
section  411  of  the  Act,  but  the 
information  must  be  comparable  and 
reliable  in  order  to  make  decisions 
implementing  other  provisions  of  the 
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law,  e.g.,  calculating  the  work 
participation  rates,  implementing 
penalties,  ranking  States,  and  reporting 
to  Congress.  We  cannot  perform  these 
functions  without  adequate  information. 
Unless  the  reported  data  meet  certain 
standards,  we  caimot  adequately  meet 
our  responsibilities  imder  the  law.  Since 
States  are  the  primary  repository  and 
only  realistic  source  of  this  information, 
we  must  rely  on  them  to  supply  the 
information  we  need. 

Comment:  Despite  the  inclusion  in 
the  NPRM  of  the  Statutory  Reference 
Tables,  which  provided  the  specific 
statutory  citation  or  basis  for  each  data 
element,  and  our  explicit  preamble 
discussion  of,  and  rationale  for,  the  few 
data  elements  not  in  the  statute,  there 
were  a  number  of  conunents  alleging 
that  we  lacked  statutory  authority  to 
impose  data  collection  requirements, 
even  for  the  TANF  recipient  population. 
As  evidence  of  their  position, 
conunenters  pointed  to  the  number  of 
data  elements  in  the  ETDR  (68) 
compared  to  the  niunber  of  elements  in 
Appendices  A-C  of  the  NPRM  (178). 
They  variously  asserted  that: 

(1)  We  had  statutory  authority  to 
collect  only  the  16  to  18  data  elements 
in  section  411(a)(1)(A); 

(2)  We  had  authority  to  collect  only 
the  data  elements  in  the  ETDR; 

(3)  We  had  no  authority  to  add, 
define,  or  further  specify  or  break-out 
the  data  elements  in  section 
411(a)(1)(A);  and 

(4)  it  was  not  within  our  authority  to 
collect  data  based  on  sections  409 
(penalties),  413  (annual  rankings  of 
States),  or  411(b)  (reports  to  Congress). 

Many  commenters  urged  us  to  limit 
our  data  collection  to  the  elements  in 
the  ETDR. 

Some  commenters  did  not  identify  the 
specific  data  elements  of  concern  or  the 


basis  for  their  objection.  Also,  some  did 
not  distinguish  between  those  data  to 
which  the  reporting  penalty  applied  and 
other  data. 

Some  commenters  rejected  collection 
of  any  data  that  would  be  used  for 
research  and  evaluation  pmposes  and 
argued  that  the  increased  reporting 
requirements  were  due  to  the  collection 
of  information  the  Department  thought 
it  would  be  "interesting  to  know."  As  an 
alternative,  a  few  commenters 
recommended  that  we  develop  all 
reporting  requirements  using  a 
collaborative  approach  that  would 
identify  outcome  measures  and 
performance  indicators  from  which  the 
data  elements  would  then  be  derived. 

Regarding  the  proposed  aimual 
program  and  performance  report,  many 
commenters  stated  that  we  had  merely 
shifted  to  States  the  responsibility  for 
preparing  reports  to  Congress.  They 
suggested  that  we  obtain  data  needed  for 
these  reports  by  means  of  a  national 
sample  or  other  mechanism. 

A  number  of  commenters  presented 
objections  to  the  proposed  data 
collection  based  on  specific 
administrative  and/ or  progranunatic 
concerns.  The  data  collection  that  raised 
the  most  concerns  was  the  proposed 
reporting  of  data  on  closed  cases  and  on 
participants  in  separate  State  MOE 
programs.  Commenters  said  that  the 
proposals  on  MOE  reporting  illustrated 
the  distrust  that  States  found  throughout 
the  NPRM  and  viewed  it  as  an  attempt 
to  control  State  programs. 

Response:  We  generally  disagree  with 
the  comments  indicating  we  lack 
authority  to  impose  the  proposed  data 
collection  requirements.  The  statute 
authorizes  the  Secretary  to  define  the 
data  elements  and  to  specify  the  data 
elements  needed  to  determine  work 


participation  rates.  It  also  specifies  that 
these  definitions  and  data  elements  be 
established  under  regulations. 
Therefore,  we  were  not  able  to  include 
them  in  the  ETDR.  The  additional  data 
elements  that  go  beyond  the  ETDR 
reflect  our  explicit  rulemaking  authority 
under  section  411(a)(7)  of  the  Act  and 
the  authority  implicit  in  sections  409, 
411(b),  and  413  of  the  Act  We  continue 
to  believe  that  States  are  the  primary 
source  of  the  data  needed  for  the  report 
to  Congress. 

The  ETDR  collects  only  that 
information  that  was  clearly  specified  in 
the  statute.  By  necessity,  it  contains  a 
streamlines  list  of  data  elements  that  we 
can  use  in  the  interim  period  imtil  final 
regulations  are  in  effect  It  is  not 
sufficient  as  a  long-term  data  collection 
instnunent.  For  example,  it  does  not 
provide  clear  uniform  definitions  of 
data  elements  and  does  not  include 
some  critical  elements,  e.g.,  the  social 
security  number. 

In  developing  the  final  rule,  we  have 
re-doubled  our  efforts  to  reduce 
unnecessary  reporting  biu'dens  on  the 
States  and  have  carefully  reviewed  the 
justification  for,  and  value  of,  each  data 
element  that  we  had  proposed.  Based  on 
that  review,  and  in  response  to  the 
comments  we  received,  we  have 
eliminated  or  streamlined  many  data 
elements  in  the  Appendices  published 
with  this  final  rule.  See  the  chart  below 
and  a  further  description  of  the  changes 
we  have  made  in  the  section-by-section 
discussion  of  §  265.3.  We  believe  this 
reduced  set  of  data  represents  a 
reasonable  balance  between  the 
requirements  for  data,  our  statutory 
authority,  and  the  biutlen  placed  on 
States  in  providing  this  information. 


Total  Number  of  Data  Elements— Data  Reports 


Type  of  report 


ETDR 


NPRM 


Rnal  rule 


TANF  Data  Report:  Disaggregated  data  on  TANF  recipients 

TANF  Data  Report:  Disaggregated  data  on  closed  cases 

TANF  Data  Report:  Aggregated  data 


Sut}total 


55 
6 

7 


106 
53 

19 


76 
30 

18 


68 


178 


124 


SSP-MOE  Data  Report:  Disaggregated  data  on  recipients  

SSP-MOE  Data  Report:  Disaggregated  data  on  closed  cases 
SSP-MOE  Data  Report:  Aggregated  data 


96 
49 

.15 


27 

12 


Subtotal .. 
Total 


160 


108 


68 


338 


232 


Note:  States  must  report  on  these  data  elements  for  all  persons  receiving  assistance.  Some  data  elements  are  optional  for  other  persorts  in 
the  family. 
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(c)  Publishing  the  Appendices  As  a  Part 
of  the  Rule 

Comment:  We  received  two  types  of 
comments  on  this  issue.  A  few 
conunenters  urged  us  to  publish  the 
specific  data  elements  as  a  part  of  the 
final  rule  and  to  codify  them  as  a  part 
of  the  Code  of  Federal  Regulations 
(CFR).  This  approach,  they  believed, 
would  help  ensure  that  States  would  not 
only  have  early  access  to  the 
requirements  but,  once  they  were 
codified,  the  requirements  would  be  less 
subject  to  change,  given  the  time  it  takes 
to  revise  Federal  rules. 

Other  conunenters  urged  us  to  publish 
the  data  elements  in  the  Federal 
Register  at  the  same  time  we  published 
the  final  rule  for  the  purpose  of  advance 
notice  to  the  States  of  the  specific  data 
requirements,  but  they  did  not 
recommend  that  they  be  a  part  of  the 
final  rule  in  the  CFR. 

Response:  We  agree  with  the 
importance  of  giving  States  early  access 
to  the  specific  data  elements  and  have 
published  seven  appendices,  including 
all  data  elements  and  instructions,  in 
today's  Federal  Register  along  with  the 
final  rule. 

It  was  never  ova  intention,  however, 
that  these  data  collection  requirements 
become  a  part  of  the  rule  itself  or  be 
codified  in  the  CFR.  We  believe  data 
collection  needs  may  change  over  time, 
in  part  because  the  program  is  a 
dynamic  one  and  because  Congress  may 
modify  the  reporting  requirements. 
Therefore,  we  would  want  to  be  able  to 
respond  to  those  changes  as  quickly  as 
possible.  Since  changes  in  reporting 
requirements  require  Paperwork 
Reduction  Act  (PRA)  approval,  the 
public  is  guaranteed  an  opportunity  to 
comment  on  any  fut\u«  changes  to  the 
TANF  Data  and  Financial  Reports  as  a 
part  of  the  PRA  review  process. 

Section-by-Section  Discussion 

Section  265.1— What  Does  This  Part 
Cover?  (§  275. 1  of  the  NPRM) 

This  section  of  the  NPRM  provided  a 
summary  of  the  contents  of  this  part.  We 
received  no  substantive  comments  on 
this  section  apart  from  the  general 
objection  to  the  scope  and  content  of  the 
data  collection  requirements  as  a  whole. 

However,  we  have  made  two  changes 
in  this  section.  First,  we  have  deleted 
paragraph  (b)(4)  of  this  section  to  reflect 
the  elimination  of  the  annual  program 
and  performance  report.  Second,  to 
prevent  a  misunderstanding  that  a  major 
piirpose  of  these  data  collection 
requirements  is  research,  we  have 
deleted  the  word  "research"  in 
paragraph  (a)  from  the  term  "section  413 
(research  and  rankings)."  We  had 


included  it  in  the  NPRM  to  fully 
describe  the  content  of  section  413  of 
the  Act.  However,  we  believe  it  is 
misleading  to  reference  "research"  in 
this  context  because  our  research 
agenda  relies,  for  the  most  part,  on  other 
sources  of  information. 

Section  265.2 — What  Definitions  Apply 
to  This  Part?  (§  275.2  of  the  NPRM) 

This  section  of  the  NPRM  proposed  a 
definition  of  "TANF  family"  for 
reporting  piuposes  only  and  made  the 
definition  applicable  to  both  TANF  and 
MOE  programs.  Our  rationale  for 
proposing  a  definition  for  reporting 
purposes  was  the  critical  importance  of 
developing  comparable  data  across 
States,  given  the  fact  that,  imder  the 
TANF  statute,  a  State  may  develop  and 
use  its  own  definition  of  "eligible 
family"  for  program  piuposes. 

hi  the  NPRM,  we  proposed  that 
information  be  collected  and  reported 
on  all  persons  receiving  TANF 
assistance  plus,  for  any  minor  child 
receiving  assistance,  information  on  any 
parent(s)  or  caretaker  relative(s)  and 
minor  siblings  in  the  household.  We 
also  proposed  that  information  be 
reported  on  any  person  whose  income 
and  resources  would  be  counted  in 
determining  eligibility  for,  or  the 
amoimt  of,  assistance. 

hi  the  preamble  to  the  NPRM,  we 
explained  the  importance  of  information 
on  these  persons  in  understanding  the 
effects  of  TANF  on  families,  the 
variability  among  State  caseloads,  the 
circumstances  that  exist  in  no-parent 
families,  and  the  paths  by  which 
families  avoid  dependence. 

Comments:  Two  national  advocacy 
organizations  supported  this  proposal. 
One  commented  that  "HHS  has 
appropriately  defined  "family"  for 
purposes  of  data  collection 
requirements  to  ensure  that  differences 
in  States'  definitions  of  the  assistance 
unit  do  not  make  cross-state 
comparisons  difficult."  Although 
commenting  on  the  overall  TANF 
reporting  requirements,  another  national 
organization  found  them  reasonable  and 
within  our  authority;  it  urged  that  they 
not  be  "watered  down." 

On  the  other  hand,  many  conunenters 
objected  to  this  definition.  Conunenters 
expressed  particular  objection  to  our 
proposal  to  collect  information  on 
persons  outside  the  assistance  unit  or 
persons  not  affected  by  work 
participation  or  time-limit  requirements. 
Some  conunenters  asserted  that  the 
definition  exceeded  ouir  statutory 
authority;  others  found  it  intrusive  and 
in  conflict  wnth  a  State's  prerogative  to 
define  the  TANF  family.  Some  States 
questioned  their  own  legal  authority  to 


collect  data  on  nonrecipients  and  were 
concerned  about  possible  ethical 
considerations.  Others  objected  on  the 
grounds  of  administrative  burden,  i.e., 
that  such  data  were  not  now  being 
collected  on  these  persons,  and  it  would 
be  both  costly  and  burdensome  to  set  up 
"a  duplicate  reporting  system"  or 
require  a  "massive  modification"  to 
their  present  reporting  system.  One 
State  commented  that  it  appeared  this 
proposal  was  for  evaluation  purposes 
only  and  claimed  that  States  should  not 
be  required  to  use  scarce  resources  for 
this  purpose. 

Some  conunenters  made  specific 
recommendations  that  conflicted  vtrlth 
those  of  other  conunenters,  as  follows: 

(1)  Allow  States  to  report  data  based 
on  each  State's  definition  of  TANF 
family; 

(2)  limit  reporting  to  persons  for 
whom  assistance  is  provided; 

(3)  Limit  reporting  to  persons 
receiving  assistance,  parents,  caretaker 
relatives  and  minor  siblings,  but  do  not 
collect  data  on  persons  whose  income  or 
resoiuces  are  considered  in  determining 
eligibility; 

04)  Collect  information  on  persons 
receiving  assistance  and  persons  whose 
income  or  resources  are  counted  in 
determining  eligibility,  but  do  not 
collect  information  on  parents,  caretaker 
relatives,  or  minor  siblings;  or 

(5)  Collect  only  very  limited 
information  on  persons  not  receiving 
assistance,  e.g.,  information  on  their 
relation  to  the  TANF  recipient,  but  no 
personal  data. 

Response:  We  considered  these 
comments  carefully  in  attempting  to  see 
how*  to  reduce  the  reporting  burden  on 
States  while  ensuring  that  we  obtain  the 
necessary  and  comparable  data  to  meet 
the  requirements  of  the  Act.  We  have 
taken  the  following  actions  in  response 
to  commenter  objections: 

First,  we  retain  the  definition  of 
"family"  as  proposed  in  the  NPRM.  For 
editorial  purposes,  we  have  dropped  the 
word  "TANF"  from  the  proposed  term 
"TANF  family"  in  this  definition  as  the 
term  "family"  is  applicable  to  both  the 
TANF  and  the  separate  State  programs. 
However,  we  are  continuing  to  use  the 
terms  "TANF  family"  and  "State  MOE 
family"  in  the  respective  Data  Reports, 
for  clarity. 

We  responded  earlier  in  this  section 
of  the  preamble  to  comments  that  we 
exceeded  our  statutory  authority  in 
proposing  these  data  collection 
requirements,  including  the  definition 
of  "family"  used  for  reporting  purposes. 
We  do  not  agree  that,  in  creating  this 
definition,  we  have  interfered  with  a 
State's  prerogative  to  define  "family"  for 
program  purposes.  As  we  explained  in 
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the  preamble  to  the  NPRM,  the  statute 
uses  various  terms  to  define  persons 
receiving  benefits  and  services  under 
the  TANF  program,  e.g.,  eligible 
families,  families  receiving  assistance, 
and  recipients.  Unlike  the  AFDC 
program,  there  are  no  persons  who  must 
be  served  imder  TANF.  Therefore,  each 
State  will  establish  its  own  definition  of 
"eligible  family."  These  definitions  wiU 
not  be  comparable  across  States, 
however,  and  comparable  data  are 
necessary  to  carry  out  the  accoimtability 
provisions  and  other  objectives  of  the 
Act,  e.g.,  calculating  work  participation 
rates. 

Second,  within  the  definition  of 
family,  we  retain  all  the  categories  of 
persons  for  which  we  proposed  to 
collect  information  in  the  ^4FRM. 
However,  in  response  to  the  various 
recommendations  for  elimination  or 
reduction  in  data  collection  for  these 
categories  of  individuals,  we  have 
reduced  the  overall  number  of  data 
elements  and  made  the  reporting  of 
some  data  elements  for  certain 
categories  of  jiersons  optional.  (The 
State  must  report  all  data  elements  on 
all  persons  receiving  assistance.)  In 
addition,  with  the  change  in  the 
definition  of  assistance,  the  biu'den 
associated  with  this  reporting  may  be 
reduced  because  it  will  not  generally 
apply  to  programs  that  have 
traditionally  fallen  outside  the  welfare 
reporting  system. 

Again,  as  we  explained  in  the 
preamble  to  the  NPRM,  we  believe  that 
information  on  these  additional 
categories  of  persons  is  critical  to 
understanding  the  effects  of  TANF  on 
families.  For  example,  we  need 
information  on  the  parents  and 
caretaker  relatives  (i.e.,  any  adult 
relatives  living  in  the  household  and 
caring  for  minor  children,  but  not 
themselves  receiving  assistance)  to 
imderstand  the  circimastances  that  exist 
in  child-only  cases.  We  need 
information  on  minor  siblings  to 
undwstand  the  impact  of  "funily  cap" 
provisions.  We  also  need  information  on 
other  persons  whose  income  or 
resources  are  considered  in  order  to 
understand  the  paths  by  which  families 
avoid  dependency.  We  believe  that  we 
have  addressed  commenters' 
recommendations  for  reduced  reporting 
by  making  many  of  the  data  elements 
optional  for  these  categories  of  femilies. 

We  have  added  paragraph  (e)  to 
§  265.3  to  reflect  this  decision  on 
reporting  for  other  individuals.  The 
Instructions  to  each  Data  Report 
indicate  which  data  elements  are 
optional  for  which  category  of  person(s). 

Comment:  In  the  NPRM,  we  nad 
proposed  that  information  on  the  ' 


noncustodial  parent  (NCP)  be  reported 
as  a  part  of  a  family  receiving  TANF 
assistance  since,  under  the  statute. 
States  may  serve  NCPs  only  on  that 
basis.  We  received  a  number  of 
comments  objecting  to,  or  requesting 
clarification  of,  these  reporting 
requirements. 

Some  States  agreed  that  data  should 
be  collected  on  NCPs;  others  argued  that 
we  lacked  statutory  authority  for  this 
proposal.  Some  commenters  objected  to 
considering  NCPs  as  a  part  of  an 
assistance  unit  on  the  grounds  that  it 
complicates  both  data  collection  and  the 
State's  definition  of  "eligible  family." 

They  asked  for  clarification  of 
whether  reporting  information  on  the 
NCP  meant  that  the  NCP  was  a  member 
of  the  TANF-eligible  family  and  if  the 
reporting  requirements  meant  that  the 
family  then  became  a  two-parent  family. 
They  also  asked  for  clarification  of  how 
reporting  on  NCPs  would  affect  the 
family  for  the  purpose  of  meeting  work 
participation  or  time-limit  requirements. 

Some  States  recommended  that 
information  on  the  NCP  be  reported 
separately  (not  as  a  part  of  a  TANF 
family);  others  recommended  that  we 
require  only  an  aimual  aggregated 
report,  e.g.,  a  report  containing  the 
niunber  of  NCPs  who  received 
assistance  and  the  amoimt  of  funds 
expended  annually  on  their  assistance. 

Response:  We  believe  some 
clarification  of  this  proposal  is  needed. 

First,  regarding  the  matter  of  our  legal 
authority,  our  interpretation  of  the 
statute  is  that  TANF  "assistance"  may 
be  provided  only  to  "eligible  families." 
Therefore,  States  may  provide  assistance 
to  NCPs  only  when  they  are  a  member 
of  an  eligible  family.  In  other  words,  in 
order  to  receive  assistance  or  MOE 
funded  services,  the  NCP  must  be 
associated  with  an  eligible  family.  We 
also  have  the  authority  to  define 
"family"  for  reporting  purposes 
pursuant  to  section  411(a)(7)  of  the  Act. 

Second,  we  have  added  a  definition  of 
a  NCP  in  §  260.30.  This  definition 
clarifies  that  the  NOP  is  a  parent  of  a 
minor  child  receiving  assistance  who 
lives  in  the  State  and  who  does  not  live 
in  the  same  household  as  the  child.  We 
adopted  this  definition  based  on  section 
411(a)(4)  of  the  Act,  which  requires 
reporting  on  NCPs  "living  in  the  State" 
and  to  distinguish  the  NCP  from  a 
parent  who  is  living  in  the  household. 

If  an  NCP  is  related  to  children  in 
more  than  one  TANF  family,  the  State 
may  decide  for  which  "eligible  family" 
the  NCP  data  will  be  reported.  A  State 
should  not  report  information  on  the 
NCP  in  relation  to  more  than  one  family. 

Third,  we  have  provided  further 
clarification  regarding  NCPs  by  adding  a 


new  paragraph  (f)  in  §  265.3  to  specify 
the  three  circumstances  when  a  State 
must  report  information  on  a  NCP: 

•  If  the  NCP  is  receiving  assistance  as 
defined  in  §260.31; 

•  If  the  NCP  is  participating  in  work 
activities  as  defined  in  section  407(d)  of 
the  Act;  or 

•  If  the  NCP  has  been  designated  by 
the  State  as  a  member  of  a  family 
receiving  TANF  assistance. 

See  §  265.3  for  further  discussion  of 
this  provision. 

Finally,  we  discuss  the  questions 
regarding  how  the  NCP  is  counted  for 
work  participation  rate  and  time-limit 
requirements  in  §§  261.24  (work 
participation)  and  264.1  (time  limits). 

Section  265.3 — What  Reports  Must  the 
State  File  on  a  Quarterly  Basis?  (§  275.3 
of  the  NPRM) 

In  the  NPRM,  we  proposed  the 
specific  data  collection  and  reporting 
requirements  for  the  TANF  program 
and,  under  certain  circumstances,  the 
TANF-MOE  (separate  State  MOE) 
programs.  We  proposed  a  quarterly 
TANF  Data  Report,  a  quarterly  TANF- 
MOE  Data  Report,  and  a  quarterly  TANF 
Financial  Report,  or,  as  applicable,  a 
Territorial  Financial  Report.  We  also 
proposed  an  annual  addendum  to  the 
fourth  quarter  TANF  Financial  Report 
that  would  collect  information  on  the 
TANF  program,  such  as  the  State's 
definition  of  work  activities,  and 
descriptive  information  on  the  State's 
MOE  program(s)  (by  cross-reference  to 
§273.7)... 

The  NPRM  included  11  data-related 
Appendices.  Six  of  the  Appendices 
contained  all  of  the  proposed 
disaggregated  and  aggregated  data 
elements  and  the  instructions  for  filing 
these  data.  The  proposed  reporting 
requirements  applied  to  families 
receiving  State-funded  assistance  and 
fiamilies  no  longer  receiving  such 
assistance  in  both  TANF  and  separate 
State  programs.  The  other  Appendices 
contained  the  TANF  Financial  Report 
and  instructions,  sampling 
specifications,  and  three  statutory 
reference  tables. 

As  noted  in  the  earlier  discussion  of 
comments  on  the  extent  of  the  reporting 
requirements,  we  received  a  mixed 
reaction  to  the  proposed  data  collection 
requirements.  A  number  of  commenters 
supported  OMi  general  approach  and 
recommended  the  addition  of  new  data 
elements,  including,  for  example, 
requiring  States  to  match  participant 
data  with  Unemployment  Insiu^nce  (UI) 
data  in  order  to  obtain  better 
information  on  persons  no  longer 
receiving  assistance.  Many  States  and 
commenters  representing  State  interests. 
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however,  objected  to  a  large  number  of 
the  proposed  requirements. 

Commenters  frequently  provided 
extensive  and  detailed  comments, 
including  charts  and  tables  as 
attachments  to  their  letters  commenting, 
in  a  parallel  manner,  on  each  of  the  data 
elements  in  the  Appendices.  We  found 
these  comments,  particularly  those 
raising  programmatic  or  administrative 
concerns,  very  helpful. 

Siunmary  of  Changes  Made  in  This 
Section  of  the  Final  Rule 

We  have  made  several  substantive 
changes  in  this  section  of  rule  and  in  the 
data  elements  in  the  appropriate 
Appendices.  In  making  our  decisions, 
we  followed  the  general  principles 
noted  earlier,  i.e.,  to  collect  the 
information  required  by  statute;  to  carry 
out  our  responsibilities  under  the 
statute  to  assure  accountability  and 
measure  success;  and  to  obtain  data  that 
are  comparable  across  States  and  over 
time. 

First,  we  carefully  considered  each 
data  element  in  each  data  collection 
instrument.  Where  possible,  we  have 
eliminated,  reduced  the  nimiber  of,  or 
simplified  the  data  elements  or  the 
break-outs  within  the  data  elements.  In 
a  few  instances,  we  have  modified  the 
data  collection  instrument  to  expand  a 
data  element.  (See  the  revised  TANF 
Data  Report  and  the  SSP-MOE  Data 
Report  in  Appendices  A  through  C  and 
E  through  G.)  We  discuss  some  of  the 
specific  changes  and  deletions  below. 

Second,  we  eliminated  the 
requirement  for  an  Addendiun  to  the 
fourth  quarter  TANF  Financial  Report, 
but  moved  the  content  of  the  proposed 
Addendiun,  in  paragraph  (c)(2)  and 
(c)(3),  to  §  265.9 — the  annual  reporting 
requirements. 

Third,  we  accepted  commenters' 
recommendations  to  revise  our 
approach  to  and  reduce  the  burden  of 
the  TANF-MOE  (now  the  SSP-MOE) 
Data  Report.  We  have: 

•  Reduced  the  types  of  separate  State 
programs  covered  by  that  report  (This 
was  an  indirect  effect  of  the  changes  to 
the  defijiition  of  assistance,  at  §  260.31); 

•  Retained  the  requirement  for 
reporting  both  disaggregated  and 
aggregate  data  on  recipients  of 
assistance  imder  separate  State 
programs  under  certain  circiunstances. 
but  have  reduced  the  number  of  data 
elements  that  must  be  reported; 

•  Deleted  the  provision  that  would 
have  denied  a  State  consideration  for  a 
reduction  in  the  penalty  for  failing  to 
meet  the  work  participation 
requirements  imless  data  on  separate 
State  programs  was  submitted;  and 


•  Reduced  the  SSP-MOE  data  a  State 
must  file  if  it  wishes  to  receive  a  high 
performance  bonus  (by  eliminating  the 
requirement  to  submit  section  two  of  the 
SSP-MOE  Data  Report,  on  closed  cases). 
See  §  265.3(d)(1). 

Fourth,  based  on  the  general 
principles  above,  we  have  determined 
that  a  State  has  the  option  to  NOT  report 
some  data  elements  for  some 
individuals  in  the  family.  We  specify 
these  optional  data  elements  in  the 
instructions  to  the  TANF  Data  Report 
and  the  SSP-MOE  Data  Report.  We  have 
added  a  new  paragraph  (e)  to  §  265.3  to 
reflect  this  provision. 

Fifth,  we  added  new  paragraph  (f)  to 
specify  the  three  circumstances  when  a 
State  must  report  on  a  NCP.  The  three 
circiunstances  are: 

•  When  the  NCP  receives  assistance 
as  defined  in  §  260.31; 

•  When  the  NCP  participates  in  work 
activities,  as  defined  in  section  407(d)  of 
the  Act,  that  are  funded  with  Federal 
TANF  funds  or  State  MOE  funds;  this 
would  include  work  activities  that  fall 
under  the  definition  of  "assistance"  and 
those  that  do  not;  or 

•  When  the  State  has  designated  the 
NCP  as  a  member  of  a  family  receiving 
assistance. 

This  latter  circumstance  addresses 
those  States  that  wish  to  consider  the 
NCP  a  member  of  a  family  receiving 
assistance  in  order  to  assist  the  NCP  by 
providing  services  or  other  activities 
that  do  not  meet  the  definition  of 
assistance  in  §  260.31  or  the  definition 
of  work  activities  in  §  2^1.30.  We  have 
included  a  requirement  for  reporting  on 
these  NCPs  in  order  to  obtain  data  for 
policy,  oversight,  and  other  purposes. 

Where  a  State  counts  the  NCP  in 
calculating  the  work  participation  rate, 
it  should  reflect  its  treatment  of  the 
femily  in  its  coding  of  three  data 
elements:  "Type  of  Family  for  Work 
Participation  Rate  Purposes,  Work 
Participation  Status,  and  Work 
Activities."  We  have  added  an  element 
in  the  data  instrument  to  capture  such 
information  about  NCPs. 

Specific  Changes  Made  in  the  Data 
Reports 

The  following  changes  are  subject  to 
review  and  approval  under  the 
Paperwork  Reduction  Act. 

(a)  TANF  Data  Report— Section  One- 
Disaggregated  Data  on  Families 
Receiving  Assistance  (Appendix  A) 

(1)  We  reduced  the  number  of  data 
elements  that  must  be  reported  from  106 
in  the  NPRM  to  76  in  the  final  rule. 
Some  of  the  deleted  data  elements 
include: 

•  Four  data  elements  related  to  child 
care — Amount  of  Child  Care  Disregard, 


Type  of  Child  Care,  Total  Monthly  Cost 
of  Child  Care,  and  Total  Monthly  Hours 
of  Child  Care  Provided  During  the 
Reporting  Month;  and 

•  Five  types  of  Assistance  Provided — 
Education,  Employment  Services,  Woric 
Subsidies,  Other  Supportive  Services, 
and  Contributions  to  an  Individual 
Development  Account. 

Regarding  the  deleted  data  elements 
on  child  care,  in  the  NPRM,  we 
proposed  to  collect  information  required 
by  the  Child  Care  and  Development 
Block  Grant  Program  (CCDBG).  Upon 
further  analysis  of  that  statute,  we  find 
that  the  data  that  must  be  collected  and 
reported  are  aggregate  data  on  the 
number  of  child  care  disregards  funded 
by  type  of  child  care  service  provider. 
TTius,  we  have  made  the  revised 
collection  of  this  information  a  part  of 
the  annual  report  in  §  265.9(b)(4). 

(2)  We  further  reduced  the  reporting 
biu'den  by  revising  several  data 
elements.  For  example,  in  the  data 
element  on  Sanctions,  we  deleted  the 
proposed  requirement  for  expenditure 
data  and,  in  the  final  rule,  ask  for  a  yes/ 
no  response.  We  also  collapsed  data 
elements  such  as  the  Niunber  of  Months 
Coimtable  Toward  Federal  Time  Limits. 

(3)  We  clarified  the  definition  of  "new 
applicant"  and  clarified  reporting  on 
waivers  and  noncustodial  parents. 

(4)  We  provided  flexibility  in 
permitting  States  to  report  some  data 
elements  based  either  on  the  reporting 
month  or  on  the  budget  month. 
However,  we  require  the  State  to  be 
consistent  in  reporting  these  data. 

In  developing  the  NPRM,  we 
proposed  that  all  data  elements  be 
reported  based  on  the  "reporting 
month." 

However,  based  on  a  considerable 
number  of  comments  and  a  review  of 
the  variation  in  State  practice  and  State 
data  collection  and  processing  systems, 
we  concluded  that,  in  some  cases, 
information  on  the  budget  month  would 
■be  a  good  proxy  for  information  on  the 
reporting  montii.  Therefore,  the  final 
rule  provides  that  States  may  report 
information  on  five  data  elements  based 
on  either  the  reporting  month  or  the 
budget  month. 

We  made  this  change  for  data 
elements  that  are  relatively  stable,  e.g., 
amount  of  Food  Stamp  assistance  and 
that  otherwise  might  not  be  reflected  in 
the  State  data  systems.  We  believe  that, 
as  long  as  States  report  these  data 
consistenUy  over  time,  this  flexibility  in 
reporting  will  not  compromise  the 
usefulness  of  the  information.  We  are 
continuing  to  require  that  seven  data     < 
elements  (e.g.,  amoimt  of  assistance)  be 
reported  based  on  the  reporting  month 
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because  States  will  have  these  data 
elements  on  that  basis. 

(5)  We  simplified  or  modified  certain 
data  elements,  e.g.,  Received  Subsidized 
Housing,  Received  Food  Stamps, 
Received  Subsidized  Child  Care, 
Reasons  for  and  Amovmt  of  Assistance, 
Highest  Level  of  Education  Attained  and 
Highest  Degree,  and  Citizenship/ 
Alienage. 

(6)  We  revised  the  data  element  on 
Race  to  comport  with  the  OMB  standard 
for  coding  multiple  race  and  ethnic 
information. 

(7)  We  added  a  new  data  element  to 
identify  families  converted  to  "child- 
only"  cases  and  a  new  data  element  to 
identify  a  family  in  which  the  State 
provides  for  the  needs  of  a  pregnant 
woman. 

(8)  We  made  technical  and  editorial 
changes,  e.g.,  adding  coding  for  some 
data  elements  to  allow  for  unknown 
Social  Seauity  Numbers,  birth  dates, 
citizenship  status,  or  educational  levels; 
and  revised  other  data  elements  such  as 
rhanging  the  data  element  on  "Teen 
Parent"  to  "Parent"  in  order  to  more 
acciuately  calculate  the  two-parent 
work  participation  rate. 

(9)  As  noted  in  our  discussion  of 

§  265.2,  the  instructions  also  give  States 
the  option  to  not  report  certain  data 
elements  for  one  or  more  groups  of 
individuals. 

(b)  TANF  Data  Report— Section  Two- 
Disaggregated  Data  on  Closed  Cases 
(Appendix  B) 

(1)  We  reduced  the  number  of  data 
elements  from  53  in  the  NPRM  to  30  in 
the  final  rule,  in  part  by  combining 
several  data  elements. 

(2)  We  made  the  same  clarifications, 
modifications,  and  simplifications  in 
the  data  elements  in  this  Appendix  as 
we  made  for  the  corresponding  data 
elements  in  Appendix  A. 

(3)  We  clarified  that  States  are  not 
expected  to  track  closed  cases  in  order 
to  collect  information  on  families  after 
the  femily  is  no  longer  receiving 
assistance.  States  should  report  the  case- 
record  information  as  of  the  last  month 
of  assistance. 

(4)  We  re-configuied  the  data  element 
on  Reasons  for  Case  Closure  to  add  a 
few  break-out  categories,  partly  in 
response  to  strong  recommendations 
from  commenters.  We  beheve  the 
refinement  of  these  codes  will  provide 
better  data  and  significantly  increase 
our  imderstanding  of  the  ciraimstances 
of  recipients  who  leave  assistance, 
without  increasing  the  data  collection 
burden. 

We  understand  that  many  States 
already  collect  detailed  reasons  for  case 
closiue,  although  the  information  varies 


across  States.  Some  States  are  also 
participating  in  studies  of  persons 
leaving  TANF  (i.e.,  "leavers'  "studies) 
which  will  provide  information  on  the 
circumstances  of  families  after  they 
leave  TANF. 

In  addition,  we  want  to  respond  more 
specifically  to  some  commenters' 
objections  to  reporting  data  based  on 
section  411(b)  of  the  Act.  (We  explained 
in  the  NPRM  that  most  of  the  data 
elements  in  Appendix  B  were  based  on 
section  411(b)  (annual  report  to 
Congress).) 

Section  411(b)  is  specific  in  requiring 

information  on  "*  *  *  the  demographic 

and  financial  characteristics  of  families 

applying  for  assistance,  feunilies 

receiving  assistance,  and  femilies  that 

become  ineligible  to  receive  assistance 
•  *  *  •• 

As  we  said  earlier  in  the  preamble 
discussion  to  this  section,  we  believe 
that  we  have  authority  to  collect  data 
based  on  section  411(b),  and  have 
designed  a  data  collection  procedure  for 
closed  cases  that  places  minimal  burden 
on  States  by  drawing  on  the  information 
they  have  as  of  the  last  month  the  family 
received  assistance.  We  believe  that  we 
have  also  responded  to  commenters' 
concerns  by  reviewing  each  data 
element  and  reducing  by  almost  one- 
half  the  number  of  data  elements  in  this 
section  of  the  TANF  Data  Report 

(c)  TANF  Data  Report— Section  Three- 
Aggregated  Data  (Appendix  C) 

We  eliminated  one  data  element  in 
this  section  of  the  TANF  Data  Report: 
Total  Niunber  of  Minor  Child  Head-of- 
Households. 

(d)  SSP-MOE  Data  Report— Sections 
One,  Two,  and  Three — ^Disaggregated 
and  Aggregated  Data  (Appendices  E,  F, 
andG) 

(1)  We  reduced  the  total  niunber  of 
data  elements  in  this  report  from  160  in 
the  NPRM  to  108  in  the  final  rule. 

(2)  Because  the  data  elements  in  the 
SSP-MOE  Data  Report  are  similar  to  the 
data  elements  in  the  TANF  Data  Report, 
we  incorporated  into  this  Report  the 
same  clarifications,  simplifications,  and 
modifications  that  we  made  in  the 
TANF  Data  Report. 

(3)  We  deleted  the  proposed 
requirement  that  a  State  must  report 
SSP  data  if  it  wants  to  be  considered  for 
a  reduction  in  the  penalty  for  failure  to 
meet  work  participation  requirements. 

(4)  The  final  rule  narrows  the  types  of 
separate  State  MOE  programs  on  which 
States  must  report  disaggregated  and 
aggregated  data.  If  the  State  opts  to 
report  data  on  separate  State  programs, 
it  must  report: 


•  Only  on  separate  State  programs  for 
which  MOE  expenditures  are  claimed; 

•  Only  on  those  persons  served  by 
separate  State  programs  whose 
expenditures  are  claimed  as  MOE 
expenditiues;  and 

•  Only  on  separate  State  programs 
that  provide  assistance.  (The  narrowed 
definition  of  assistance  at  §  260.31 
reduces  the  types  of  programs  subject  to 
reporting.) 

T5)  We  reduced  the  reporting  burden 
in  §  265.3(d)(l)(i)  by  specifying  that,  if . 
a  State  wishes  to  receive  a  high 
performance  bonus,  it  must  file  only 
sections  one  and  three  of  the  SSP-MOE 
Data  Report 

Changes  Made  in  the  TANF  Financial 
Report  (Appendix  D) 

In  the  NPRM,  we  proposed  to  collect 
TANF  expenditure  data  in  the  ACF-196 
TANF  Financial  Report.  This  reporting 
form  and  instructions  were  in  Appendix 
D.  We  also  proposed  an  aimual 
addendum  to  the  foxuth  quarter  TANF 
Financial  Report. 

As  a  result  of  comments  received  and 
to  clarify  some  of  our  policies,  we  have 
made  several  changes  in  §  265.3(c)  and 
to  the  ACF-196.  One  substantive  change 
that  we  made  in  response  to  comments 
was  to  delete  the  requirement  that  States 
submit  program  information  as  an 
annual  addendimi  to  the  TANF 
Financial  Report.  These  requirements 
now  appear  in  the  annual  report 
described  at  §265.9. 

We  outline  the  other  changes  to  the 
ACF-196  TANF  Financial  Report  below: 

(1)  We  have  modified  the  instructions 
to  reflect  our  clarification  about 
allowable  expenditures  of  carry-over 
funds  and  to  note  the  change  in  SSBG 
transfer  authorify  (reducing  the 
maximum  transfer  of  10  percent  to  4.25 
percent,  beginning  in  FY  2001).  This 
latter  change  was  made  by  the 
Transportation  Equity  Act  for  the  21st 
Century,  Pub.  L.  105-178. 

(2)  We  have  added  several  categories 
of  expenditures  on  which  States  must 
separately  report — including 
transportation  (Job  Access  and  other), 
refundable  earned  income  tax  credits, 
other  refundable  State  and  local  credits, 
activities  related  to  purposes  three  and 
foiu  of  TANF,  IDA'S,  and  assistance 
authorized  only  on  the  basis  of  section 
404(a)(2)  of  the  Act.  For  Other 
Expenditures  (Lines  5d,  6e,  and  7),  we 
have  asked  States  to  submit  footnotes 
describing  what  activities  are  funded 
under  this  category. 

Also,  we  have  shifted  work  subsidies 
from  the  assistance  section  of  the  report 
to  the  nonassistance  section  to  reflect 
our  decision  to  revise  the  definition  of 
assistance.  We  include  child  care  and 
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other  supportive  services  in  both 
sections,  and  we  provide  for  separate 
aggregate  reporting  on  transitional 
services.  We  have  also  revised  the 
instructions  substantially  so  that  they 
more  clearly  identify  how  States  would 
report  particidar  types  of  expenditures 
and  they  provide  some  additional 
guidance  on  allowable  Federal  and  MOE 
expenditures. 

In  general,  the  additional  reporting  is 
designed  to  give  us  better  information 
on  where  States  are  focusing  their 
resources.  We  will  use  this  information 
as  part  of  our  strategy  to  monitor 
whether  expenditiues  of  Federal  and 
States  funds  are  consistent  with  the 
purposes  of  the  program  and  to  help 
identify  any  policy  areas  or  States  that 
might  need  further  attention.  We  will 
also  use  the  data  to  tell  us  more  about 
the  nature  and  scope  of  both  TANF 
programs  and  separate  State  programs. 
State  plans  and  the  annual  reporting 
will  provide  some  characteristics 
information,  but  the  expenditure  data 
are  critical  for  determining  where  States 
are  focusing  their  resources.  Thus,  the 
data  on  State  spending  patterns  provide 
valuable  supplemental  information 
about  what  is  happening  under  welfare 
reform,  and  we  intend  to  include 
summary  information  from  these  reports 
as  part  of  our  discussion  of  State 
program  characteristics  in  the  annual 
report  to  Congress. 

(3)  For  State  expenditures  reported  as 
Administrative  Costs  in  columns  (B) 
and  (C),  we  have  changed  the  language 
to  clarify  that  the  15-percent 
administrative  cap  applies  to  the 
ciunulative  total  of  (B)  and  (C)  rather 
than  separately  to  MOE  and  Separate 
State  Programs. 

(4)  We  nave  added  a  statement  that 
States  must  determine  the 
administrative  costs  of  contract  and 
subcontracts  based  on  the  natiire  or 
function  of  the  contract. 

(5)  We  have  added  language  to 
provide  that  the  systems  exclusion  for 
tracking  and  monitoring  purposes 
applies  to  MOE  expenditures  as  well  as 
the  TANF  grant.  (See  prior  discussion 
regarding  MOE  in  the  preamble 
discussion  relating  to  §  263.2.) 

The  Territorial  Financial  Report  is 
imder  development.  We  are  sharing  a 
preliminary  version  of  this  Report  with 
the  Territories  and  will  be  considering 
their  conunents  before  issuing  it  in  final. 

Section  265.4 — When  Are  Qaartedy 
Reports  Due?  (§275.4  of  the  NPRM) 

In  the  NPRM,  the  language  in 
paragraph  (a)  of  this  section  reflected 
the  statutory  reqiurement  that  quarterly 
data  reports  are  due  45  days  after  the 
end  of  each  quarter. 


In  paragraph  (b)  of  the  NPRM,  we 
proposed  to  give  States  two  options  in 
the  timing  of  the  submittal  of  their 
TANF-MOE  (now  SSP-MOE)  Data 
Report. 

Paragraph  (c)  of  the  NPRM  proposed 
the  due  dates  for  the  State's  initial 
TANF  reports.  (Because  these  are  no 
longer  applicable,  we  have  deleted  the 
content  of  this  paragraph  from  the  final 
rule.) 

Comment:  Two  commenters  found  it 
confusing  to  have  "two  due  dates  for 
reporting"  in  the  NPRM.  The  second 
due  date  they  referred  to  was  in 
§  275.8(d).  There,  we  had  proposed  that 
we  would  not  impose  a  penalty  for  late 
reporting  if  a  State  filed  its  complete 
and  accurate  quarterly  report  by  the  end 
of  the  quarter  immediately  following  the 
quarter  for  which  the  data  were  due. 
(This  is  a  statutory  provision  foimd  in 
section  409(a)(2)(B)  of  the  Act.) 

Response:  For  clarity,  we  have  revised 
the  language  in  paragraphs  (a)  and  (b). 
With  the  new  language,  it  is  clearer  that 
the  statutory  due  date  for  the  penalty  is 
45  days  after  the  end  of  the  reporting 
quarter,  but  States  will  not  actually 
incur  any  penalty  liability  as  long  as 
they  submit  their  reports  by  the  end  of 
the  quarter  following  the  reporting 
quarter. 

Although  States  will  inciu  penalties 
only  if  they  fail  to  file  their  data  by  the 
end  of  the  succeeding  quarter,  we 
strongly  encourage  States  to  submit 
their  reports  on  the  due  date.  This  will 
provide  an  opportimity  to  identify  and 
correct  any  potential  problems  or 
omissions  that  could  otherwise  result  in 
a  State  penalty. 

We  have  made  two  other  changes  in 
this  section.  First,  as  noted  above,  we 
deleted  paragraph  (c),  as  the  due  dates 
for  the  State's  initial  TANF  reports  are 
no  longer  applicable.  Second,  we  made 
minor  editorial  changes  in  paragraph  (b) 
of  the  NPRM  (regarding  timing  options 
for  States  to  submit  the  SSP-MOE 
Report)  and  re-designated  it  as  a  new 
paragraph  (c). 

Section  265.5 — May  States  Use 
Sampling?  (§  275.5  of  the  NPRM) 

Most  of  the  comments  on  this  section 
of  the  NPRM  raised  questions  about  the 
sampling  specifications  foimd  in 
Appendix  H  of  the  NPRM. 

The  statute,  in  section  411(a)(l)(B)(i), 
gives  States  the  option  of  using 
scientifically  acceptable  sampling 
methods  to  comply  with  the  data 
collection  and  reporting  requirements  of 
section  411(a).  Under  section 
411(a)(l)(B)(ii),  the  Secretary  must 
provide  the  States  with  case-record 
sampling  specifications  and  data 
collection  procedures  necessary  to 


produce  statistically  valid  estimates  of 
the  performance  of  State  TANF 
programs. 

The  NPRM  at  §  275.5(a)  specified  the 
option  that  States  have  to  report  data 
based  on  sampling  or  to  report  data  on 
the  entire  population  (imiverse)  of 
recipients.  In  paragraph  (a),  we  also 
stated  that  States  could  use  samples  to 
report  only  disaggregated,  not 
aggregated  data.  In  paragraph  (b),  we 
proposed  a  definition  of  "scientifically 
acceptable  sampling  method." 

The  majority  of  comments  (from  more 
than  25  States  and  national  State-based 
organizations)  lu^ed  us  to  consider 
greater  flexibility  in  the  sampling 
specifications.  In  general,  they 
reconunended  that  we: 

(1)  Eliminate  the  monthly  sample  size 
requirements  because  they  would 
restrict  the  State's  flexibility  provided 
under  the  statute; 

(2)  Allow  smaller  sample  sizes, 
particularly  for  smaller  States; 

(3)  Permit  States  to  file  some 
information  using  sampling  and  other 
information  using  imiverse  reporting; 
and 

(4)  Allow  States  to  use  alternative 
sampling  methodologies  when  they  can 
demonstrate  that  other  methods  produce 
equally  valid  samples. 

We  disagree  with  the 
recommendations  to  eliminate  the 
monthly  sample  size  reqiiirement  but,  as 
discussed  below,  we  have  clarified  the 
flexibility  States  have  in  designing  their 
sampling  plans.  We  discuss  these  and 
other  recommendations  in  the  response 
to  comments  below. 

Comment:  Two  commenters  asked  us 
to  confirm  that  a  State  can  submit 
universe  data  if  a  State  does  not  have 
enough  cases  to  meet  the  sample  size 
requirements,  e.g.,  the  State  does  not 
have  600  two-parent  ^unilies  in  its 
caseload  (This  was  explicitly  stated  in 
the  instructions  to  the  ETDR,  but  was 
not  included  in  the  NPRM.) 

Response:  In  the  NPRM,  we  proposed 
an  annual  sample  size  of  600  two-parent 
families,  i.e.,  an  average  monthly 
sample  size  of  50  two-parent  families. 
We  confirm  that,  if  a  State  has  less  than 
50  two-parent  fomilies  for  a  month,  the 
State  must  report  data  on  all  such 
femilies. 

Comment:  In  recommending  changes 
to  sample  sizes,  several  commenters 
(i.e.,  about  10  States)  stated  that  the 
sample  sizes  proposed  in  the  NPRM 
(3,000  annual  cases  for  active  cases  and 
800  annual  cases  for  closed  cases  for 
both  the  TANF  and  separate  State 
programs)  were  far  in  excess  of  the 
sample  size  of  1200  cases  that  we 
allowed  many  States  to  use  under  the 
AFDC-Quality  Control  (QC)  system.  The 
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proposed  sample  sizes,  they  believed, 
would  result  in  a  dramatic  increase  in 
State  data  collection  workload.  For 
some  States,  the  sample  size  would 
equal  or  exceed  the  entire  caseload. 

Commenters  also  questioned  the 
significance  of  using  the  same  sample 
size  for  large  States  as  for  smaller  States. 
Some  commenters  also  objected  to  the 
two-parent  sample  size  (600  cases) 
because  two-parent  families  were  a  very 
small  percentage  of  their  caseload. 

Commenters  recommended  an  overall 
reduction  in  sample  sizes  and/or  the  use 
of  a  finite  correction  factor  that  would 
take  into  account  the  size  of  the 
caseload  in  smaller  States. 

Response:  First,  in  response  to  the 
question  of  the  smaller  sample  size 
permitted  for  the  AFDC-QC  data 
collection,  we  believe  the  differences  in 
these  two  programs  dictate  larger 
sample  sizes.  The  nat\ire  of  the 
programs  are  different  and  the  purpose 
for  which  the  data  are  collected  is  also 
difiierent. 

Under  the  AFDC  program,  States  had 
much  less  flexibility;  the  major  purpose 
of  data  collection  was  focused  on 
determining  payment  acouacy  and 
charting  national  trends.  Under  the 
TANF  program.  States  have  greatly 
increased  flexibility,  and  data  collection 
is  critically  important  for  monitoring 
and  measuring  program  accoimtability 
and  program  performance. 

Second,  we  agree  that  a  finite 
population  correction  factor  may  be 
useful,  particularly  to  States  with  small 
TANF  populations.  Thus,  we  will 
incorporate  this  provision  in  the  TANF 
Sampling  Manual. 

Third,  the  recommendations  to  reduce 
sample  sizes  raised  more  difficult  and 
serious  issues.  We  considered  all 
conunents  very  carefully  in  evaluating 
the  possible  effects  of  various  sample 
size  options.  On  balance,  we  are 
retaining  the  sample  sizes  proposed  in 
the  NPI^  for  the  reasons  discussed 
below. 

In  the  NPRM  (Appendix  H,  Sampling 
Specifications),  we  proposed  the 
following  annual  minimum  required 
sample  sizes: 

(1)  For  families  receiving  TANF 
assistance,  3000  families,  of  which  600 
(approximately  25  percent)  must  be 
newly  approved  applicants. 

(2)  Cn  tne  2400  ramilies  that  have 
been  receiving  TANF  assistance,  600 
(approximately  25  percent)  must  be  two- 
parent  families. 

(3)  For  families  no  longer  receiving 
TANF  assistance  (closed  cases),  the 
mininniin  required  sample  size  is  800 
families. 

(4)  The  same  sample  sizes  apply  to 
families  receiving  assistance  and 


families  no  longer  receiving  assistance 
imder  separate  State  programs. 

Clearly,  reduced  sample  sizes  would 
increase  State  flexibility  and  reduce 
reporting  biuden;  on  the  other  hand, 
reduced  sample  sizes  vtrill  also  reduce 
the  precision  of  and  provide  less 
reliable  data  for  computing  State  work 
participation  rates. 

As  we  stated  in  the  NPRM,  these 
sample  sizes  will  provide  reasonably 
precise  estimates  for  the  overall  (i.e.,  the 
all-family)  and  the  two-parent  work 
participation  rates.  The  overall  rate  has 
a  precision  of  about  plus  or  minus  two 
percentage  points  at  a  95-percent 
confidence  level.  The  two-parent  rate 
has  a  precision  of  about  2.3  percentage 
points  at  a  95-percent  confidence  level. 
(We  could  have  improved  the  precision 
of  the  two-parent  rate  to  plus  or  minus 
two  parentage  points  with  an  annual 
sample  size  of  800  families.)  We  believe 
this  precision  is  important  to  States  as 
the  basis  for  the  computation  of  reliable 
work  participation  rates. 

In  addition,  we  believe  the  larger 
sample  sizes  are  needed  to  monitor 
State  TANF  programs  and  to  enable  us 
to  answer  key  questions  of  concern  to 
both  the  Administration  and  Congress. 
As  we  discussed  in  an  earlier  section  of 
the  preamble,  the  Secretary  is 
responsible  for  discerning  what  is 
happening  at  the  State  level  to  sub- 
groups for  which  we  have  monitoring 
responsibility  or  a  major  interest,  such 
as  child-only  cases,  sanctioned  cases, 
and  immigrants.  For  example,  under  a 
reduced  sample  size,  we  would  not  be 
able  to  detect  an  increase  in  the 
percentage  of  child-only  cases  until  the 
increase  is  quite  substantial.  States 
could  attribute  smaller  increases  to 
sampling  variation. 

Furthermore,  a  smaller  sample  size 
hampers  our  ability  to  explore  the 
underlying  causes  of  any  detected 
trends.  For  example,  in  addition  to 
tracking  child-only  cases,  we  might 
wish  to  investigate  changes  in  the 
number  of  such  cases  with  sanctioned 
adults  in  the  household.  Under  the 
sample  sizes  proposed  in  the  NPRM,  we 
might  be  able  to  study  about  150  such 
families.  Using  smaller  sample  sizes,  we 
would  be  less  confident  in  drawing 
conclusions  based  on  correspondingly 
smaller  numbers. 

We  believe  that  the  specific  burden 
and  cost  of  reporting  will  be  different 
for  each  State  depending  on  multiple 
fectors.  Initial  decisions  a  State  must 
make  concern  whether  to  enter  the 
TANF  and  the  SSP-MOE  data  elements 
into  the  State's  automated  management 
information  system,  whether  to  report 
these  data  on  a  sampling  basis,  or 


whether  to  use  a  combination  of  both 
mechanisms. 

For  some  States,  it  may  be  more 
efficient  to  automate  all  data  reporting, 
particularly  those  States  that  choose  to 
report  universe  data.  (Currently,  30 
States  report  universe  data  in  their 
ETDR.)  Clearly,  as  States  move  to  an 
automated  data  collection  system,  the 
cost  and  burden  of  data  collection  will 
decline. 

For  other  States,  sampling  will  be  the 
most  practicable,  efficient,  and  feasible 
method.  For  example,  under  the 
sampling  specifications  in  the  sampling 
manual  to  be  issued,  the  State  would 
select  one/twelfth  of  the  minimum 
annual  required  sample  each  month, 
Le.,  approximately  250  cases.  (One- 
twelfth  of  3000  is  250.) 

Comment:  Several  commenters  also 
expressed  concern  that  the  scope  of  the 
proposed  data  collection  was 
particularly  burdensome  in  light  of  the 
changes  needed  to  make  State 
information  systems  Y2K  compliant. 
They  contended  that,  since  States  had 
limited  system  personnel  resources, 
they  could  not  effectively  manage  Y2K 
efforts  and  major  modifications  of  their 
systems  as  a  result  of  final  TANF  data 
collection  rules  at  the  same  time. 

Response:  Where  Y2K  problems  exist, 
we  suggest  that  States  consider  the 
sampling  option  in  reporting  TANF 
data.  (The  TANF  statute  at  section  411 
provides  States  with  the  option  of 
furnishing  the  disaggregated  TANF  data 
via  sample.  The  NPRM  provided 
samplii^  specifications,  and  we  will  be 
issuing  a  sampling  manual  providing 
States  with  detailed  options.) 

With  respect  to  Y2K  issues,  in 
general,  sampling  offers  both  advantages 
and  disadvantages.  On  the  one  hand,  the 
use  of  samples  provides  better  data  (i.e., 
data  that  are  more  readily  verified)  and 
uses  fewer  State  and  Federal  resources. 
On  the  other  hand,  sampled  data  does 
not  allow  States  or  the  Department  to 
track  individuals  over  time.  It  also  does 
not  provide  the  same  precise 
information  on  population  subgroups 
within  a  State,  such  as  child-only  cases, 
or  allow  matching  of  TANF  recipient 
data  with  WtW  recipient  data.  IS  States 
use  a  sample,  along  with  the  pc-based 
software  we  provide  for  the  creation  of 
their  transmission  files,  they  will  not 
need  to  make  major  system  changes 
while  they  work  on  Y2K  problems.  In 
this  instance,  the  use  of  samples  has  a 
number  of  advantages  for  a  State: 

(1)  It  can  devote  different  persoimel 
resources  to  conducting  samples  than  to 
working  on  the  Y2K  effort. 

(2)  It  can  limit  its  data  collection 
efforts  to  the  cases  or  individuals  in  the 
sample;  it  would  not  have  to  collect  new 
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information  from  the  entire  caseload 
that  it  may  not  find  useful  or  relevant. 

(3)  Sample  information  may  be  more 
current. 

(4)  Using  a  sample,  it  could  extract 
required  information  that  is  already  in 
its  computer  files  and  manually  collect 
additional  information. 

(5)  After  solving  its  Y2K  problems,  a 
State  could  reassess  whether  reporting 
on  a  sample  basis  is  still  in  its  best 
interest. 

Even  though  sampling  might  make  it 
easier  for  States  to  implement  the  new 
reporting  requirements,  we  recognize 
that:  (!)  the  effective  date  of  new 
reporting  requirements  comes  at  a 
particularly  inopportune  time  for  States 
that  have  not  fully  resolved  their  Y2K 
issues;  and  (2)  the  first  responsibility  of 
States  is  to  ensure  that  their  automated 
systems  are  capable  of  maintaining 
benefits  to  their  neediest  citizens.  Thus, 
we  have  added  an  additional  criterion 
for  reasonable  cause  at  §  262.5(b)(1) 
related  to  this  issue.  Under  this  new 
provision.  States  that  miss  the  deadlines 
for  submitting  complete  and  accurate 
data  for  the  first  two  quarters  of  FY  2000 
will  receive  reasonable  cause  if:  (1)  they 
can  clearly  demonstrate  that  their 
failure  was  attributable  to  Y2K 
compliance  activities;  and  (2)  they 
submit  the  required  data  by  July  1,  2000. 

Comment:  Several  commenters 
recommended  that  States  be  permitted 
to  report  some  data  based  on  sampling 
and  other  data  based  on  universe  data. 
One  State  described  its  TANF  program 
as  made  up  of  sub-programs;  it  wanted 
the  option  of  reporting  sample  data  on 
some  sub-programs  and  universe  data 
on  others. 

However,  two  States  said  that  we 
should  not  allow  States  to  "mix  sample 
and  universe  reporting."  They  believed 
that,  in  order  for  data  to  be  meaningful 
for  evaluating  policy  or  performance, 
States  had  to  use  a  single  method  of 
reporting. 

Response:  We  have  decided  not  to 
allow  a  State  to  submit  some 
disaggregated  data  based  on  luiiverse 
reporting  and  other  data  based  on 
sampled  information  because  we  do  not 
believe  it  would  be  feasible.  Not  only 
would  it  be  difficult  to  analyze  such 
data  at  the  Federal  level,  it  would  also 
be  impossible  to  set  up  a  systematic 
procedure  for  estimating  totals, 
proportions,  averages,  etc.,  across  States. 
Depending  on  how  fractured  the  State's 
reporting  is,  such  mixed  reporting  might 
even  make  within-State  estimates 
impossible.  Each  data  element  could 
have  its  own  weight  rather  than  a 
weight  being  associated  at  the  case 
level. 


In  addition,  States  were  not  in 
agreement  as  to  what  data  would  be 
reported  on  a  sample  basis  and  what 
data  would  be  reported  on  a  100-percent 
basis. 

Comment:  Two  States  asked  us  to 
clarify  whether  a  State  could  propose 
the  use  of  an  alternate  sampling  plan  as 
long  as  it  met  precision  requirements. 
One  State  asked  for  directions  on  how 
we  will  approve  the  State's  sampUng 
methodology. 

A  few  commenters  recommended  that 
we  allow  alternative  sampling 
methodologies  when  a  State  could 
demonstrate  that  other  methods  produce 
equally  valid  samples.  One  State,  for 
example,  described  and  recommended 
approval  of  a  longitudinal  sampling 
design  and  a  rolling-panel  design 
currently  in  use  in  its  State. 

Response:  In  Appendix  H  of  the 
NPRM,  "Sampling  Specifications,"  we 
proposed  to  give  States  a  substantial 
amount  of  flexibility  in  designing 
sampling  plans.  In  general,  we  proposed 
that  monthly  cross-sectional  probability 
samples  be  used.  Within  this  broad  class 
of  sampling  designs.  States  would  have 
considerable  flexibihty  to  formulate 
their  plans.  We  also  suggested  that 
simple  random  sampling  or  systematic 
random  sampling  design  would  be 
easier  to  implement.  However,  we  did 
not  propose  to  require  that  States  use 
one  of  these  designs.  We  will  issue  a 
sampling  manual  that  will  incorporate 
Appendix  H,  reflect  the  other  decisions 
in  the  final  rule,  and  describe,  in  more 
detail,  the  sampling  specifications  and 
requirements  for  States  that  opt  to  report 
based  on  samples  of  TANF  families  and 
families  in  separate  State  programs. 
Under  this  TANF  Sampling  Manual, 
States  will  be  free  to  propose  other 
designs  for  our  consideration,  as  long  as 
their  designs  reflect  cross-sectional 
monthly  probability  sampling.  We  need 
sudh  samples  to  calculate  monthly  work 
participation  rates.  We  will  publish  the 
Sampling  Manual  in  the  Federal 
Register  and  submit  it  for  approval 
under  the  Paperwork  Reduction  Act. 

We  have  added  a  new  paragraph  (c) 
to  this  section  to  advise  States  that  they 
will  find  the  sampling  specifications 
and  procediues  that  they  must  use  in 
the  TANF  Sampling  Manual. 

We  reject  the  specific  proposal  that 
we  allow  longitudinal  or  rolling-panel 
designs,  primarily  because  these  designs 
are  inappropriate  for  measuring  the 
work  participation  rate.  These  types  of 
study  designs  predict  or  reveal  the 
composition  of  futxue  samples.  Thus,  a 
State  would  know  its  sample  cases  for 
future  months  and  could  concentrate  on 
boosting  the  participation  rates  of 
sample  cases.  In  this  instance,  the 


sample  woiUd  no  longer  be 
representative  of  the  caseload  as  a 
whole  and  a  bias  in  the  resulting 
estimates  would  occur.  As  noted  earlier 
in  this  discussion.  States  will  be  free  to 
propose  other  sample  designs  as  long  as 
the  designs  meet  cross-sectional 
monthly  probability  sampling  criteria. 

Comment:  One  commenter 
recommended  that  we  count  sample 
cases  as  long  as  States  have  sufficient 
data  to  satisfy  core  elements  for  work 
participation  calculations  and  make 
other  responses  optional. 

Response:  If  a  State  opts  to  collect  and 
report  data  for  a  sample  of  families 
receiving  TANF  assistance,  it  must 
report  all  section  411(a)  data  on  all 
families  selected  into  the  sample.  When 
samples  are  used  to  make  estimates 
about  the  imiverse  from  which  the 
sample  was  selected,  each  sample  imit 
has  valuable  information  to  contribute 
to  the  estimate. 

Comment:  Two  commenters  objected 
to  item  #4  in  the  sampling 
specifications,  which  proposed  that 
States  must  submit  a  monthly  list  of 
selected  sample  cases  within  10  days  of 
selection.  They  stated  that  this 
requirement  was  not  in  the  statute,  and 
it  was  burdensome  on  States.  They 
recommended  that  each  State  keep  a 
record  of  the  cases  pulled  and  provide 
a  reason  for  dropping  cases,  if  this 
occurs. 

Response:  We  need  the  list  of  selected 
cases  to  ensure  that  we  receive  data  for 
all  selected  cases  for  each  reporting 
month  (i.e.,  that  there  are  no  missing 
cases).  Furthermore,  States  need  such  a 
list  for  control  of  their  sample.  This 
reporting  is  not  a  new  requirement; 
States  previously  provided  such  a 
listing  under  the  AFDC-QC  system. 

Comment:  Two  commenters 
questioned  a  provision  in  §  272.3(b)(2) 
of  the  NPRM,  dealing  with  "How  will 
we  determine  if  a  State  is  subject  to  a 
penalty?"  This  paragraph  proposed  to 
prohibit  a  State  from  revising  its 
sampling  frames  or  program 
designations  for  cases  retroactively. 

Response:  In  constructing  the  sample 
frame  for  the  reporting  month,  States 
must  include  all  families  that  received 
assistance  for  the  reporting  month 
through  the  end  of  the  month.  Once  the 
State  constructs  its  frame  and  selects  its 
sample  cases,  it  would  be  improper  to 
allow  it  to  redesignate  a  TANF  case  as 
a  SSP-MOE  case,  for  example.  However, 
if  a  family  in  a  sample  did  not  receive 
assistance  for  the  reporting  month,  the 
State  would  use  code  (2) — "Listed  in 
error"  \mder  the  Disposition  data 
element. 

Comment:  One  State  commented  on 
sampling  and  stratification  concerns 
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and  recommended  that  States  be 
allowed  different  sampling  schemes 
based  on  local  conditions,  e.g.,  different 
sample  sizes  for  the  di&rent  monthly 
strata.  It  claimed  that  the  proposed 
sampling  specifications  effectively 
created  a  de  fado  stratification  by 
month.  However,  it  believed  that  States 
gained  no  advantage  by  the 
stratification.  Its  recommendation,  it 
believed,  would  be  especially  helpful 
for  States  using  monthly  samples  and 
would  help  with  work  flow  and  data 
processing  issues. 

Response:  States  have  considerable 
flexibility  in  designing  their  sampling 
plans,  including  designing  strata  to 
accommodate  local  conditions.  Within 
that  flexibility,  however,  the  sampling 
specifications  require  that  a  State  select 
about  one-twelfth  of  the  minimum 
annual  sample  size  each  month  in  the 
fiscal  year.  (One-twelfth  of  3000  is  about 
250  families.)  This  minimum  size  is 
important  in  order  to  ensure  an 
adequate  number  of  families  for 
calculating  a  monthly  work 
participation  rate,  as  required  by  statute. 

Continent:  One  commenter  stated  that 
there  is  no  reason,  in  theory  or  logic,  to 
assiune  that  systemic  random  sampling 
is  as  good  or  better  than  simple  random 
sampling.  (The  sampling  specifications 
in  the  NPRM  suggested  that  the  former 
was  the  preferred  approach.) 

Response:  We  had  suggested 
systematic  random  sampling  in  the 
NPRM  because  most  States  had  used 
that  method  in  selecting  samples  for  the 
AFDC-QC  program.  However,  we  agree 
that  simple  random  sampling  is  an 
acceptable  method  for  selecting.the 
State's  TANF  and  MOE  samples.  There 
are  a  wide  variety  of  methods  that  could 
be  used  to  select  monthly  samples. 
These  methods  include  both  simple 
random  sampling  and  stratified  random 
sampling. 

Comment:  One  State  suggested  that 
we  work  with  States  to  develop  a  more 
workable  approach  to  sampling.  For 
example,  they  suggested  that  it  might  be 
useful  to  permit  States  to  oversample  in 
the  first  two  months  of  the  quarter  and 
imdersample  in  the  third  month,  given 
the  strict  requirements  for  the 
submission  of  timely  data. 

Response:  Annual  participation  rates 
are  based  on  monthly  work 
participation  rate  samples.  To  assiu«  a 
reliable  annual  work  participation  rate, 
we  believe  that  the  samples  for  each 
month  need  to  be  sufficiently  large  to 
calculate  a  reasonably  precise  monthly 
estimate.  Therefore,  we  believe  it  is 
reasonable  to  require  States  to  select 
Vizth  of  its  sample  each  month.  Months 
in  which  a  sample  is  relatively  small 
(i.e.,  less  than  Vizth  the  annual  required 


sample  size),  adversely  impact  the 
calculation  of  the  annual  work 
participation  rate. 

Comment:  Two  commenters  appeared 
to  believe  (although  we  had  not 
specified  this  in  the  NPRM)  that  it  was 
permissible  to  report  aggregate  data  by 
sampling,  and  one  commenter 
recommended  that  we  permit  this. 

Response:  The  statute  at  section 
411(a)(1)(B)  refers  to  sampling  for 
disaggregated  case-record  information.  It 
does  not  provide  specific  authority  to 
sample  aggregate  data.  Based  on  the 
comments,  however,  we  have 
determined  that  it  would  be  appropriate 
to  allow  sampling  for  some  aggregate 
nonexpendit\u-e  data  elements. 
(Expenditure  data  is  never  reported 
based  on  sampling.)  We  have  amended 
paragraph  (a)  of  this  section  to  reflect 
this  option.  We  also  indicate  in  the 
instructions  to  section  three  of  the 
TANF  Data  Report  (Appendix  C)  and 
section  three  of  the  SSP-MOE  Data 
Report  (Appendix  G)  those  data 
elements  that  may  be  reported  based  on 
sampling. 

Section  265.6— Must  States  File  Reports 
Electronically?  (§275.6  of  the  NPRM) 

The  NPRM  proposed  to  require  that 
States  file  all  quarterly  reports 
electronically,  based  on  format 
specifications  that  we  would  provide. 

Comment:  We  received  comments 
from  States  and  national  organizations 
on  this  provision. 

Several  commenters  expressed 
general  support  for  the  proposed 
requirement  (e.g.,  saying  "Uie  law  does 
not  expressly  require  electronic 
reporting,  but  it  will  greatly  facilitate 
the  analysis  of  data."),  and  most  States 
that  commented  beheved  that  they  had 
the  capacity  to  report  electronically. 

However,  some  expressed  concern 
that  circiunstances  might  occur  that 
would  prevent  a  State  from  reporting 
electronically  in  a  timely  manner  or 
would  prevent  electronic  reporting  of 
some,  but  not  all,  data.  They 
recommended  that  the  final  rule  allow 
alternative  reporting  methods  and  give 
States  the  flexibility  to  report  data  in 
whatever  format  is  feasible  for  them, 
given  the  varying  levels  of  automation. 
In  addition,  a  few  States  commented 
that  they  had  problems  with  th^  current 
electronic  reporting  process  and 
software. 

Response:  As  we  said  in  the  NPRM, 
State  representatives  supported 
electronic  submission  of  both  recipient 
and  financial  data  in  our  pre-NPRM 
external  consultation  meetings,  and  we 
believe  all  States  have  eletrtronic 
reporting  capability  (as  evidenced  by 
their  use  of  electronic  reporting  imder 


previous  programs).  We  continue  to 
believe  that  electronic  submission  of 
reports  will  reduce  paperwork  aiid 
administrative  costs,  be  less  expensive 
and  time  consiuning,  and  be  more 
efficient  for  both  the  States  and  the 
Federal  govenunent. 

We  would  take  into  account  any 
catastrophic  events  or  one-time-only 
circiunstances  that  prevented  a  State 
from  filing  its  reports  electronically,  on 
a  timely  basis,  but  we  see  no  reason  to 
change  the  final  rule  or  give  States 
general  authority  to  submit  reports  in  a 
variety  of  formats. 

If  a  State  has  initial  problems  in  using 
the  reporting  processes  and  software 
that  we  will  make  available,  we  are 
committed  to  working  with  the  State  to 
resolve  these  problems. 

Comment:  A  few  States  pointed  out 
that  there  was  no  basis  in  the  statute  for 
the  electronic  reporting  requirement. 
One  State  recommended  that  we  delete 
the  provision  &t>m  the  rule  and  issue 
instructional  material  separate  from  the 
regulations. 

Response:  We  agree  that  this 
requirement  does  not  appear  in  the 
statute.  However,  for  the  reasons  stated 
above,  we  believe  that  it  will  not  be  an 
onerous  administrative  requirement,  is 
programmatically  justified,  and  is 
within  our  authority  to  regulate. 
Therefore,  we  have  made  no  change  in 
§265.6. 

Comment:  One  commenter  asked 
what  efforts  are  underway  to  ensure 
compatibility  of  the  proposed  software 
with  the  many  different  systems  States 
are  using.  

Response:  As  a  part  of  the  ETDR,  we 
provided  States  with  a  data  reporting 
system,  including  file  layout  and 
transmission  specifications.  States  with 
a  variety  of  systems  and  file  structures 
were  able  to  provide  the  specified  data 
in  the  format  required.  We  plan  to 
modify  this  system  to  capture  the  data 
required  in  the  final  rule.  States  will  be 
able  to  enter  data  and  create 
transmission  files  using  our  pc-based 
software.  It  incorporates  a  free-form 
capability  to  help  prevent  any  future 
system  incompatibility  problems. 

Section  265.7— How  Will  We  Determine 
If  the  State  Is  Meeting  the  Quarterly 
Reporting  Requirements?  (§  275. 7  of  the 
NPRM) 

and 

Section  265.8— Under  What 
Circumstances  Will  We  Take  Action  To 
Impose  a  Reporting  Penalty  for  Failure 
To  Submit  Quarterly  and  Annual 
Reports?  (§275.8  of  the  NPRM) 

We  are  discussing  these  two  sections 
together  because,  as  the  commenters 
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pointed  out,  the  proposed  penalty 
provisions  in  §  275.8  were  tied,  in  part, 
to  the  defiaition  of  a  "complete  and 
accurate  report"  in  §  275.7  of  the  NPRM. 

Section  409(a)(2)(A)  of  the  Act 
provides  that  the  grant  of  any  State  that 
fails  to  report  data  under  section  411(a) 
of  the  Act  within  45  days  following  the 
end  of  the  fiscal  quarter  shall  be 
reduced  by  four  percent.  However,  in 
accordance  with  section  409(a)(2)(B),  we 
would  not  apply  this  penalty  if  the  State 
submits  the  report  by  the  end  of  the 
quarter  following  the  quarter  for  which 
the  data  were  due.  The  statute  does  not 
specifically  address  "complete  and 
acciwate."  We  have  used  these  terms  to 
clarify  for  States  what  is  required  in 
order  for  a  State  to  be  considered  to 
have  filed  the  report  required  by  section 
411(a)  of  the  Act. 

How  Will  We  Determine  if  the  State  Is 
Meeting  a  Reporting  Requirement? 
(§275.7  of  the  NPRM) 

hi  this  section  of  the  NPRM,  we 
proposed  definitions  of  what  would 
constitute  a  "complete  and  accurate 
report"  for  disaggregated  data  reports, 
aggregated  data  reports,  and  financial 
reports,  i.e.,  the  TANF  Data  Report,  the 
TANF-MOE  Data  Report  (now  known  as 
the  SSP-MOE  Data  Report),  and  the 
TANF  Financial  Report  (and,  as 
applicable,  the  Territorial  Financial 
Report).  We  also  proposed  to  review 
State  data  to  determine  if  the  data  met 
these  standards  and  to  use  audits  and 
reviews  to  verify  the  accuracy  of  the 
data  filed.  We  reminded  States  of  the 
need  to  maintain  records  to  support  all 
reports  filed. 

The  proposed  definition  of  "complete 
and  accurate"  was  a  stringent  one.  In 
simple  terms,  it  meant  that  States  must 
report  all  elements  for  all  families  (or  all 
sample  families)  with  no  arithmetical 
errors  or  inconsistencies.  We  proposed 
to  use  this  definition  as  a  standard 
against  which  we  would  determine  if 
the  State  was  subject  to  a  reporting 
penalty.  For  example,  we  proposed  that 
the  data  reported  to  us  must  acciirately 
reflect  the  information  available  to  the 
State;  be  free  irom  computational  errors 
and  internally  consistent;  be  reported 
for  all  elements  (e.g.,  no  missing  data); 
be  provided  for  all  families  (universe 
data)  or  for  all  families  selected  as  a  part 
of  the  sample;  and,  where  estimates  are 
necessary,  reflect  reasonable  methods 
used  by  the  State  to  develop  its 
estimates. 

We  based  these  proposals  on  the 
critical  importance  of  the  data  and  the 
multiple  purposes  that  the  data  would 
serve — the  most  important  of  which  is 
meeting  the  accountability  requirements 
of  the  statute.  We  also  referred  to 


problems  in  obtaining  complete  and 
accurate  data  under  previous  programs 
and  specifically  requested  additional 
comments  and  suggestions  on  ways  to 
help  assiue  better  data,  without  creating 
an  undue  burden  on  States. 

Most  of  the  comments  on  this  issue 
came  from  States  and  national  advocacy 
organizations.  Many  said  that  the 
definition  of  "complete  and  accurate" 
was  too  restrictive;  it  would  be  difficidt 
for  States  to  meet  both  the  "timely"  and 
the  "complete  and  acciuate" 
requirements;  100  percent  error-fi«e 
reporting  was  unfeir  (in  view  of  the 
severe  penalty  provision)  and 
unrealistic  (based  on  past  experience); 
and  the  final  rule  should  allow  States 
both  a  reasonable  margin  of  error  and  an 
opportunity  to  correct  or  revise  their 
data  in  appropriate  circumstances. 

Under  What  Conditions  Will  a  State  Be 
Subject  to  a  Reporting  Penalty  for 
Failure  To  Submit  Quarterly  Reports? 
(§275.8  of  the  NPRM) 

In  this  section  of  the  NPRM,  we 
described  the  circumstances  and 
conditions  under  which  we  would 
impose  a  reporting  penalty. 

We  proposed  that  we  would  impose 
the  penalty  if  a  State  did  not  file  the 
reports  on  a  timely  basis  (a  statutory 
requirement)  and  if  the  data  in  the 
TANF  Data  Reports  and  the  TANF 
Financial  Reports  were  not  complete 
and  accvuate.  We  specified,  however, 
that  the  penalty  would  not  apply  in 
several  situations: 

(1)  It  would  not  apply  to  the  TANF- 
MOE  (now  the  SSP-MOE)  Data  Report 
or  to  the  annual  program  and 
performance  report;  and 

(2)  It  woidd  not  apply  to  all  data 
elements. 

For  example,  for  disaggregated  data 
on  TANF  recipients,  it  would  apply 
only  to  the  data  elements  in  section 
411(a)  (other  than  section 
411(a)(l)(A)(xii))  and  to  the  nine  data 
elements  necessary  to  carry  out  a  data 
collection  system.  For  aggregated  data,  it 
would  apply  only  to  the  data  elements 
in  section  411(a),  the  data  elements 
necessary  to  carry  out  a  data  collection 
system,  and  those  elements  necessary  to 
verify  and  validate  the  disaggregated 
data. 

We  did.not  specify  each  step  of  the 
penalty  process  but  referred  readers  to 
§§  272.4  through  272.6  of  this  chapter 
(now  §§  262.4  through  262.6  of  this 
chapter). 

Many  commenters  appeared  to 
believe  that  all  data  elements  in  all  data 
and  financial  reports  were  subject  to  a 
penalty  and  that  one  missing  data 
element  in  any  one  of  these  reports 
woidd  trigger  an  automatic  penalty. 


Others  questioned  the  Secretary's 
authority  to  "penalize  States  for  data  not 
required  in  the  statute."  Still  others 
appeared  to  be  unaware  of  the  penalty 
process,  e.g.,  consideration  of 
reasonable  cause,  submittal  of  a  State's 
corrective  compliance  plan,  and 
reduction  or  recision  of  the  penalty 
imder  certain  circumstances. 

We  agree  that  the  language  of  the 
NPRM  did  not  provide  for  flexibility  or 
exceptions.  Oai  intent  in  proposing 
these  two  sections  was  to  define  a 
performance  standard  for  all  reports.  In 
addition  to  the  statutory  requirement  for 
a  timely  report,  the  definition  of 
"complete  and  accvuate"  would 
constitute  the  standard  against  which 
we  would  review  the  reports  submitted; 
work  with  States  to  resolve  problems; 
and,  if  necessary,  move  through  the 
steps  of  the  penalty  process. 

We  envision  several  steps  in  an 
implementation  process  that  would  lead 
to  full  compliance  with  the  data 
collection  and  reporting  requirements. 

(a)  Step  one:  Imtial  implementation. 
In  the  final  rule,  we  have  reduced  the 

overall  reporting  requirements, 
including  the  number  of  data  elements, 
and  we  have  delayed  the  effective  date 
of  the  rule  to  give  States  additional  time 
to  adjust  to  these  reporting 
requirements.  Once  States  begin  to 
transmit  the  data  specified  in  the  final 
rule,  we  anticipate  a  temporary 
transition  period  to  work  out  any 
problems,  but  we  would  hold  States  to 
the  complete  and  acciuate  standard.  For 
example,  if  States  report  their  data 
within  45  days  of  the  end  of  the  quarter, 
as  the  statute  requires,  we  could  have 
the  opportunity  to  resolve  any  data 
problems  before  the  end  of  the  quarter. 
Thus,  submittal  by  the  45-day  deadline 
could  reduce  the  risk  of  penalty  action 
against  the  State. 

We  would  continue  the  same 
partnership  approach  with  States  that  is 
cmrently  in  place  to  resolve  problems 
that  have  occiured  in  the  transmission 
of  the  ETDR  data.  We  are  referring  here 
to  nonreciuring  and  nonsystemic 
problems  such  as  inadvertent  errors, 
missing  data  elements,  occasional 
technical  glitches,  and  isolated  or 
imintentional  errors. 

In  addition,  we  would  not  prohibit  a 
State  from  re-transmitting  corrected 
elements  in  their  Data  or  Financial 
reports,  both  during  or  after  a  reporting 
period,  as  long  as  retransmission  does 
not  become  a  habitual  practice. 

(b)  Step  two:  On-going  operation. 
In  this  step,  all  States  are  able  to 

transmit  successfully,  and  most  are  able 
to  transmit  the  data  generally  without 
errors.  We  would  continue  to  hold  to 
the  complete  and  accurate  standard  and 
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work  with  States  if  any  problem  arises. 
However,  if  a  State  has  not  filed  a 
complete  and  aconite  TANF  Data 
Report  or  Financial  Report  by  the  end  of 
the  quarter,  we  would  give  the  State  an 
opportunity  to  dispute  our 
determination  that  it  had  failed  to  file  a 
complete  and  acciuate  report  and  to 
provide  a  "reasonable  cause" 
explanation.  We  would  also  take  into 
consideration  the  extent  of  the 
incompleteness  or  unreliability  of  the 
data.  See  §  262.5,  "Under  what  general 
circumstances  will  we  determine  that  a 
State  has  reasonable  cause?". 

(c)  Step  three:  Penalty  liability. 

We  would  provide  notice  to  the  chief 
executive  officer  of  the  State  if  the  State 
has  not  met  the  complete,  accinate,  and 
timely  reporting  requirements  without 
reasonable  cause.  We  would  take  this 
action,  for  example,  following  a  pattern 
of  serious  omissions,  chronic  delays, 
failure  to  respond,  or  disregard  of 
requirements.  See  §  262.6,  "What  if  a 
State  does  not  demonstrate  reasonable 
cause?".  The  State  may  accept  the 
penalty  or  enter  into  a  corrective 
compliance  plan. 

We  do  aclmowledge,  however,  that  it 
is  inevitable  that  there  will  be 
occasional  missing  data  elements  and 
nonsystemic  reporting  errors  in  any 
stage  of  a  data  reporting  system, 
regardless  of  how  long  the  system  has 
been  in  operation,  whether  the  State 
reports  universe  or  sampled  data,  or 
how  sophisticated  or  well-operated  the 
system  is.  We  want  to  emphasize  that  it 
is  not  our  intent  to  penalize  a  State  for 
these  kinds  of  occasional  errors. 

Changes  Made  in  the  Final  Rule 

We  have  made  two  changes  in  §  265.7 
of  the  final  rule.  First,  in  paragraph 
(b)(4)(ii),  we  have  deleted  the  words 
"*  *  *  selected  in  a  sample  that  meets 
the  minimum  sample  size  requirements 
*  *  *"  and  inserted  the  words  "*  *  * 
meets  the  specifications  and  procedures 
in  the  TANF  Sampling  Manual  *  *  *." 
This  language  clarifies  that  a  State  must 
meet  the  sampling  requirements  as 
specified  in  the  TANF  Sampling  Manual 
as  a  part  of  the  definition  of  a  "complete 
and  accurate"  data  report,  not  just  the 
minimum  sample  size  requirements. 

Second,  we  have  deleted  the  word 
"its"  irom  the  sentences  "The  reported 
data  accurately  reflects  information 
available  to  the  State  in  its  case-records, 
financial  records,  and  automated  data 
systems"  in  paragraphs  (b)(1),  (c)(1),  and 
(d)(1).  In  deleting  this  word,  we  intend 
to  emphasize  and  clarify  that  we  hold 
the  State  accountable  for  the  correctness 
of  the  data  reported  to  us,  not  just  the 
data  that  may  be  Available  at  the  State- 
level.  Some  commenters  seemed  to 


believe  that  States  should  not  be  held 
accountable  for  data  that  originated 
from  local  jiuisdictions  or  fi^m  other 
agencies.  Our  purpose  in  making  this 
change  is  to  convey  that,  regardless  of 
the  source,  the  State  is  responsible  for 
reporting  complete  and  acouate  data. 

We  have  made  several  changes  in 
§  265.8  of  the  final  rule.  First,  we  have 
revised  the  title  to  better  comport  with 
the  content  of  this  section.  The  new  title 
of  §  265.8  is  "Under  what  conditions 
will  we  take  action  to  impose  a 
reporting  penalty  for  foiling  to  submit 
quarterly  and  annual  reports?" 

Second,  in  response  to  commenters' 
concerns,  we  have  specified  in 
paragraph  (a)  of  this  section  the  data 
that  are  subject  to  the  penalty. 

Third,  in  paragraph  (a)(1),  in  response 
to  requests  for  greater  clarity  and 
specificity,  we  have  deleted  the  words 
"on  a  timely  basis"  and  inserted  the 
words  of  the  statute  "within  45  days  of 
the  end  of  the  quarter."  This  responds 
to  commenters  who  were  confused  by 
what  they  described  as  "two  due  dates" 
for  these  reports. 

Finally,  we  have  made  editorial 
changes  in  paragraph  (a)(3)  for  clarity; 
in  paragraph  (a)(5)  to  delete  references 
to  the  annual  program  and  performance 
report  (which  we  have  eliminated  from 
part  265)  and  to  reflect  the  changes 
made  in  the  annual  report  under 
§  265.9;  in  paragraph  (d)  to  clarify  that 
we  will  not  impose  the  reporting 
penalty  if  the  State  files  the  quarterly 
reports  or  the  armual  re{>ort  by  the  end 
of  the  quarter  that  immediately  succeeds 
the  fiscal  quarter  for  which  the  reports 
were  req\iired;  and  in  paragraph  (f)  to 
add  a  conditional  phrase  in  relation  to 
the  application  of  the  penalty. 

We  did  not  agree  with  commenters 
who  recommended  that  we: 

(1)  Delete  the  definition  of  "complete 
and  accurate"  in  its  entirety; 

(2)  Delete  the  proposed  definition  of 
"complete  and  accurate"  and  enter  into 
discussions  with  States  to  develop 
standards  for  complete  and  accurate 
reports; 

(3)  Apply  penalties  only  for  the  data 
elements  pertaining  to  the  work 
participation  rates; 

(4)  Accept  the  State's  best  effort  to 
meet  reporting  requirements  on  a  * 
temporary  basis  and  apply  no  penalty; 

(5)  Automatically  assume  all  reporting 
errors  are  in  good  faith  and  forgive 
them;  and 

(6)  Waive  the  penalties  when  a  State 
is  in  "substantial  compliance"  even 
though  not  all  data  elements  are 
reported.  (It  was  not  clear  what  the 
commenter  meant  by  "substantial 
compliance."  However,  if  the  missing 
data  elements  met  the  limited 


conditions  for  reasonable  cause,  as 
specified  in  §  262.5,  the  State  may 
provide  a  "reasonable  cause" 
explanation.) 

It  is  important  to  reiterate  that,  as  we 
discussed  in  the  preamble  for  §§  260.40, 
262.5,  and  265.5,  we  have  added  a 
reasonable  cause  criterion  at 
§  262.5(b)(1)  that  will  provide  some 
penalty  relief  to  States  that  cannot 
report  their  first  two  quarters  of  TANF 
data  on  time  due  to  Y2K  compliance 
activities. 

Comment:  Several  commenters  asked 
for  clarification  of  the  penalty  provision. 
They  stated  it  was  imclear  in  the  NPRM 
whether  the  penalty  was  four  percent 
per  year  at  four  percent  per  quarter. 

Response:  Our  interpretation  of 
section  409(a)(2)  is  that  the  Secretary  is 
to  reduce  the  grant  payable  to  a  State  by 
four  percent  for  each  quarter  that  the 
State  does  not  submit  quarterly  reports 
within  45  days  of  the  end  of  the  quarter. 
The  Secretary  is  to  rescind  the  penalty 
if  a  State  submits  the  data  by  the  end  of 
the  quarter. 

However,  there  are  other  provisions  of 
law  that  also  are  applicable  and  that 
must  be  applied.  Under  section  409(c)  of 
the  Act,  the  Secretary  may  not  impose 
a  penalty  until  after  the  State  has  had  an 
opportunity  to  correct  its 
noncompliance.  If  a  State  submits  a 
corrective  compliance  plan,  carries  it 
out,  and  achieves  compliance,  the  State 
is  not  subject  to  the  pemlty.  If  it 
submits  a  corrective  compliance  plan 
and  fails  to  carry  it  out  or  fails  to 
achieve  compliance,  the  Secretary  shall 
assess  some  or  all  of  the  penalty. 
Therefore,  the  State  has  the  opportunity 
to  correct  its  reporting  problems,  and 
the  Secretary  has  the  flexibility  to 
reduce  the  potential  impact  of  a  penalty, 
based  on  progress  achieved. 

If,  for  example,  a  State  failed  to 
correct  its  quarterly  reporting 
noncompUance  for  a  particular  quarter, 
the  Secretary  could  take  into  accoimt 
the  State's  reporting  compliance  in 
other  quarters  and  make  an  appropriate 
reduction  of  the  penalty.  On  the  other 
hand,  if  the  State  did  not  make  good 
faith  efforts  to  comply,  the  Secretary 
could  impose  the  full  four  percent 
penalty.  We  have  revised  paragraph  (f) 
to  reflect  this  process. 

Secton  265.9 — What  Information  Must 
the  State  File  Annually?  (§275.9  of  the 
NPRM) 

This  section  of  the  NPRM  proposed 
two  annual  reports:  one  annual  report  as 
an  addendiun  to  the  fourth  quarter 
TANF  Financial  Report  (or  Territorial 
Financial  Report)  and  one  annual 
program  and  performance  report 


17870  Federal  Register /Vol.  64,  No.  69/Monday,  April  12,  1999/Rules  and  Regulations 


Paragraphs  (a)  and  (b)  of  the  NPRM 
proposed  the  information  that  States 
must  submit  in  the  annual  addendum. 
Paragraph  (a)  proposed  four  items  of 
information  on  the  TANF  program. 
Paragraph  (b)  proposed  eight  items  of 
information  on  separate  State  programs 
by  cross-reference  to  §  273.7.  Appendix 
D  of  the  NPRM  also  contained  the 
proposed  content  of  the  annual 
addendum. 

Paragraph  (c)  proposed  that  States 
submit  an  annual  program  and 
performance  report  containing 
information  on  the  characteristics  and 
achievements  of  each  State's  TANF 
program,  including  unique  features  and 
innovations,  for  the  Secretary's  report  to 
Congress. 

Siunmary  of  Comments  on  This  Section 

A  number  of  States  and  national 
organizations  provided  a  variety  of  both 
general  and  specific  comments  and 
recommendations  on  the  proposed 
aimual  addendum  and  the  annual 
program  and  performance  report. 
Generally,  commenters  objected  to 
reporting  these  data,  because,  as  some 
believed,  we  could  find  most  of  the 
TANF  program  information  in  the  State 
TANF  plan,  and  this  constituted  a 
duplicate  reporting  burden.  Others 
believed  there  was  no  statutory  basis  for 
requiring  these  data,  particularly  the 
data  on  separate  State  programs.  One 
national  organization  representing  State 
interests  supported  reporting  the 
information  on  separate  State  programs 
in  paragraph  (b)  as  a  substitute  for 
reporting  the  disaggregated  and 
aggregated  data  on  separate  State 
programs  in  the  SSP-MOE  Data  Report. 
In  addition,  one  State  suggested  that  we 
should  gather  information  on  separate 
State  programs  not  from  States  but  from 
other  sources,  as  there  "is  a  wealth  of 
information  on  separate  State  programs 
from  private  and  academic  studies." 

We  have  made  several  changes  in  this 
section  of  the  final  rule,  primarily  in 
response  to  comments.  We  have 
eliminated  the  proposed  annual 
program  and  performance  report  in 
paragraph  (c)  of  the  NPRM.  (See  the 
detailed  discussion  of  this  provision 
following  our  discussion  of  the  annual 
reporting  requirements  as  they  appear  in 
the  final  rule.)  We  summarize  the  major 
changes  related  to  the  Annual  Report 
and  discuss  these  and  other 
recommendations  in  greater  detail 
below. 

(1)  We  no  longer  require  the  annual 
report  to  be  submitted  as  an  addendum 
to  the  TANF  Financial  Report,  and  we 
dropped  the  term  "addendum"  to  refer 
to  the  annual  report. 


(2)  For  clarity,  we  consolidated  the 
annual  reporting  requirements  in  this 
section.  This  section  now  includes  all 
but  one  of  the  items  of  information  on 
the  TANF  program  proposed  in 
paragraph  (a)  of  the  NPRM  and  the 
items  of  information  on  the  State's  MOE 
program(s)  proposed  in  paragraph  (b)  of 
the  NPRM  by  cross-reference  to  §  273.7. 

(3)  We  deleted  one  TANF  reporting 
requirement  related  to  child-only  cases 
in  paragraph  (a)(1)  of  the  NPRM. 

(4)  We  moved  the  proposed 
requirement  for  information  on  TANF 
child  care  disregards  from  the  quarterly 
TANF  Data  Report  to  the  Annual 
Report.  (See  comments  and  responses 
below  for  further  discussion.) 

(5)  As  discussed  elsewhere  in  the 
preamble,  we  added  new  requirements 
in  paragraphs  (b)(5)  and  (b)(6)  for 
reporting  on  State  strategies  and 
procedures  for  serving  victims  of 
domestic  violence  and  on  the  nature  of 
nonrecurrent,  short  term  benefits 
provided  imder  the  State's  TANF 
prooam. 

(6)  We  added  an  annual  reporting 
requirement  for  information  on  State 
displacement  procedures  in  paragraph 
(b)(7);  on  State  programs  and  activities 
directed  at  the  third  and  fourth 
purposes  of  the  TANF  program  in 
paragraph  (b)(8);  and,  if  available,  "the 
number  of  individuals  who  participated 
in  subsidized  employment  imder 

§  261.30(b)  or  (c)"  in  paraeraph  (b)  (9). 

(7)  We  revised  paragrapn  (c)  to  clarify 
that  the  annual  MOE  reporting 
requirements  apply  to  all  State  programs 
for  which  MOE  expenditures  are 
claimed,  i.e.,  both  those  in  TANF  and  in 
separate  State  programs. 

(8)  We  added  one  data  element  in 
paragraph  (c)(4)  to  obtain  information 
on  State  expenditures  claimed  as  MOE 
under  these  programs.  (See  comments 
and  responses  below  for  further 
discussion.) 

(9)  We  added  a  new  paragraph  (d)  to 
specify  the  two  circumstances  when  we 
would  not  require  the  re-submission  of 
data  in  the  annual  report. 

(10)  We  added  a  new  paragraph  (e)  to 
provide  that,  if  a  State  makes  a 
substantive  change  in  certain  data 
elements  in  paragraphs  (b)  and  (c),  it 
musf  file  a  copy  of  the  changed 
information  with  the  next  quarterly  data 
report  or  as  an  amendment  to  its  State 
Plan.  The  State  must  also  indicate  the 
effective  date  of  the  change. 

(11)  We  made  editorial  changes  for 
clarify. 

Comment:  Several  commenters  urged 
that  we  not  require  States  to  submit  the 
annual  addendum  as  a  part  of  the  fomth 
quarter  Financial  Report.  They  stated 
that  this  provision  made  the  State 


Comptroller  accountable  for  program 
data  that  were  outside  his  or  her 
financial  expertise.  They  were  also 
concerned  that  a  program  addendum 
might  interfere  vdth  a  timely  filing  of 
the  Financial  Report,  and  thus  subject 
the  State  to  a  penalty. 

As  an  alternative,  almost  all 
commenters  on  this  section 
recommended  that  the  information  in 
the  annual  report  be  included  in  the 
TANF  State  Plan  (if  it  was  not  already 
there)  or  be  submitted  as  a  fi^e-standing 
report.  They  based  this  reconmiendation 
on  the  programmatic  nature  of  the 
information,  its  similarity  to  other  State 
Plan  information,  £ind  the  fact  that  most 
of  the  information  was  relatively  stable 
over  time.  They  also  recommended  that, 
because  it  was  relatively  stable,  we 
should  require  that  States  submit  this 
information  on  a  one-time  only  basis 
and  allow  States  to  amend  it  only  if  the 
information  changed,  rather  than 
requiring  its  re-submittal  every  year. 

Response:  We  agree  with  these 
recommendations.  First,  we  defer  to 
State  concerns  about  the  role  and 
responsibility  of  the  State's  Comptroller 
or  Chief  Financial  Officer  and  have 
specified  in  paragraph  (a)  that  a  State 
may  submit  the  annual  report  either  as 
a  free-standing  report  or  as  an 
addendimi  to  the  fourth  quarter  TANF 
Data  Report. 

Second,  we  have  specified  in 
paragraph  (d)  that  if  the  State  has 
submitted  the  information  required  in 
paragraphs  (b)  and  (c)  in  the  State  Plan, 
it  may  meet  the  aimual  reporting 
requirements  by  reference  in  lieu  of  re- 
submission. 

Third,  in  paragraph  (d),  we  further 
provide  that  if  the  information  has  not 
changed  since  the  previous  annual 
report,  the  State  may  reference  this 
information  in  lieu  of  re-submission. 

We  would  point  out,  however,  that 
not  all  information  in  the  annual  report 
is  relatively  stable.  At  a  minimum,  for 
example.  States  will  need  to  develop 
annual  information  on  child  care 
disregards  required  under  paragraph 
(b)(4),  on  the  annual  total  munber  of 
families  served  for  which  MOE 
expenditures  are  claimed  in  paragraph 
(c)(5).  and  on  State  and  MOE 
expenditmes  in  each  TANF-MOE  and 
SSP-MOE  program  in  paragraph  (c)(4). 
The  annual  report  is  due  at  the  same 
time  as  the  fourth  quarter  TANF  Data 
Report,  i.e.,  November  15  of  each  year. 

Comment:  Several  commenters  urged 
that  we  assure  that  the  information  in 
the  annual  report  is  ciurent  They  wwe 
concerned  that  changes  could  occur  in 
State  definitions  of  services  or  program 
eligibility — information  that  was 
important  to  them  for  monitoring 
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purposes — ^that  would  not  be  known 
until  the  following  annual  report, 
perhaps  as  much  as  eleven  months  later. 

Response:  We  agree  and  have  added 
new  paragraph  (e)  to  this  section  to 
require  that,  if  a  State  makes  a 
substantive  change  in  certain 
information  required  as  a  part  of  its 
annual  report,  it  must  file  a  copy  of  the 
change  with  the  next  quarterly  Data 
Report  or  as  an  amendinent  to  its  State 
Plan.  The  State  must  also  indicate  the 
effective  date  of  the  change.  This 
requirement  is  applicable  only  to  the 
information  in  paragraphs  (b)(1),  (b)(2), 
(b)(3),  (c)(1),  (c)(2),  (c)(3),  (c)(6),  (c)(7), 
and  (c)(^). 

Comment:  As  we  discussed  in  the 
earlier  preamble  section  entitled, 
"Child-only  Cases,"  a  number  of 
commenters  objected  to  reporting  the 
information  on  certain  families 
excluded  from  the  State's  definition  of 
families  receiving  assistance  as 
proposed  in  §  275.9(a)(1),  i.e.,  the 
niunber  of  cases  excluded  from  the 
calculations  of  the  overall  participation 
rate,  the  two-parent  work  partici{>ation 
rate,  and  the  time-limit  calculations. 
They  believed  we  had  created  a  time- 
consiuning,  costly  reporting  burden  "to 
prevent  something  that  HHS  has  no 
indication  that  is  actually  occuiring." 
They  also  cited  a  number  of  legitimate 
reasons  for  child-only  cases. 

Response:  We  have  deleted  this 
provision.  However,  we  will  be 
collecting  case-record  information  on 
families  receiving  assistance  that  will 
help  inform  us  about  the  number  and 
nature  of  chUd-only  cases,  as  well  as 
new  conversions  to  child-only  cases. 

Comment:  Commenters  strongly 
objected  to  four  items  of  disaggregated 
data  in  the  NPRM  on  child  care  services. 

Response:  Our  explanation  in  the 
NPRM  was  that  this  was  a  requirement 
of  the  Child  Care  and  Development 
Block  Grant  (CCDBG)  statute  and  that 
TANF  reporting  provided  the  most  cost- 
efiiective  way  to  collect  these  data. 

However,  we  reviewed  the  CCDBG 
statute  and  determined  that  this  was  not 
a  disaggregated  data  collection 
requirement,  but  an  annual  a^egate 
reporting  requirement.  Therefore,  we 
have  removed  these  data  elements  from 
the  TANF  Data  Report  and  have  added 
this  reporting  requirement  in  paragraph 
(b)(4),  to  more  closely  follow  the 
specific  provisions  of  the  CCDBG 
statute.  The  information  in  paragraph 
(b)(4)  that  States  will  report  parallels  the 
annual  information  that  the  State  Child 
Care  agency  will  report  in  ACF-AOO, 
State-level  Data  Standards,  CCIS 
Technical  Bulletin  #1,  revised  January 
23, 1998. 


Comment:  We  received  many 
comments  on  §  273.7  of  the  NPRM, 
"How  will  we  determine  State 
expenditures?"  Because  we  have  moved 
the  annual  reporting  requirements  on 
State  MOE  program(s),  proposed  in 
§  273.7  to  §  265.9(c)  of  the  final  rule,  we 
are  addressing  these  comments  here. 

Some  commenters  generally 
supported  the  collection  of  these  data. 
Other  commenters  strongly  luged  that 
we  require  additional  data,  particiilarly 
on  expenditure!;.  Others  objected  to  the 
proposed  data  collection  on  the  grounds 
that  MOE  expenditures  are  a  financial 
commitment  on  the  part  of  a  State,  not 
a  program  commitment.  They  alleged 
that  the  program  information  we 
proposed  to  collect  went  beyond  the 
reqiiirements  in  the  statute. 
Alternatively,  they  recommended  that 
only  financial  information  on  MOE 
programs  be  collected.  Still  other 
commenters  objected  to  the  reporting 
burden  of  specific  provisions  in  §  273.7. 

Response:  In  §  273.7  of  the  NPRM,  we 
proposed  that  the  State  must  submit 
eight  items  of  information  on  its 
separate  State  MOE  program(8).  This 
information  included  descriptive 
program  information,  a  definition  of 
work  activities  imder  separate  State 
programs,  eligibility  criteria,  certain 
expenditure  hiformation,  and  a 
certification  that  families  served  under 
separate  State  programs  met  the  State's 
criteria  for  "eligible  families." 

The  preamble  to  the  NPRM  explained 
that  these  data,  in  addition  to  the  data 
in  the  TANF  Financial  Report,  were 
necessary  to  our  ability  to  monitor 
whether  State  expenditures  met  the 
definition  of  "qualified  expenditures." 
In  addition,  Congress  recognized  that 
State  contributions  would  play  an 
important  role  in  making  welfare  reform 
a  success.  The  NPRM  and  this  final  rule 
reflect  widespread  public  interest  in 
learning  about  the  ways  in  which  States 
help  move  families  toward  economic 
self-support  and  self-sufficiency.  Given 
this  interest,  we  intend  to  publish 
information  on  our  web  site  regarding 
State  MOE  programs. 

We  disagree  that  the  MOE 
requirements  represent  only  a  financial 
commitment.  We  continue  to  believe 
that  inifiimal  program  and  expenditiue 
information  on  State  MOE  programs  is 
necessary  for  assessment  and 
monitoring  piuposes. 

Comment:  Several  conunenters 
requested  that  we  clarify  whether  the 
aimual  reporting  requirements  on  MOE 
programs  apply  to  only  those  under  the 
TANF  program,  to  separate  State 
programs,  or  to  both. 

Response:  We  have  revised  the 
language  in  paragraph  (c)  to  clarify  that 


the  annual  reporting  requirements  in 
paragraph  (c)  apply  to  any  MOE 
program  for  which  the  State  claims 
MOE  expenditiues. 

We  also  want  to  clarify  that  the  State 
must  report  the  information  in 
paragraph  (c)  only  to  the  extent  that  the 
information  is  applicable  to 
expenditiires  claimed  as  MOE.  For 
example,  the  State  need  not  report  on 
the  total  number  of  persons  served 
under  an  MOE  program;  only  on  the 
number  of  persons  served  for  whom 
MOE  expenditures  are  claimed.  We 
believe  we  have  made  this  clear 
throughout  paragraph  (c). 

Comment:  Two  commenters  provided 
detailed  analysis  and  recommendations 
for  additional  MOE  expenditiu^  data. 
They  believed  that,  unless  the 
Department  obtained  these  data,  we 
would  not  be  able  to  determine  whether 
States  met  MOE  requirements,  including 
whether  State  ocpenditures  claimed  for 
MOE  purposes  met  the  "new  spending" 
requirement  in  section  409(a)(7XB)(n)  of 
the  Act.  (These  provisions  limit 
countable  expenditxires  for  certain  State 
or  local  programs  to  spending  above  FY 
1995  levels.) 

They  recommended  that  States  be 
required  to  report: 

(1)  Expenditure  data  on  MOE 
programs  under  both  the  TANF  program 
and  separate  State  programs; 

(2)  lotal  State  e?q>enditures  and  total 
expenditures  claimed  as  MOE  under 
each  program  for  the  current  year; 

(3)  Total  1995  expenditures  for  all 
programs  in  which  State  spending  is 
claimed  toward  the  MOE  requirement: 

(4)  1995  State  spending  on  eligible 
families;  and 

(5)  1995  State  expenditures  used  to 
draw  down  Federal  AFE>C-related 
matching  funds. 

Response:  We  reviewed  these 
recommendations,  and  we  have 
accepted  two  of  the  recommendations  as 
follows: 

(1)  As  noted  above,  we  have  revised 
paragraph  (c)  to  clarify  that  the  aimual 
report  requirements  apply  to  both  MOE 
programs  imder  TANF  and  separate 
State  programs. 

(2)  We  nave  added  a  new  paragraph 
(c)(4)  to  require,  for  each  MOE  program, 
both  the  total  annual  State  expenditiues 
and  total  annual  State  expenditures 
claimed  as  MOE. 

We  agree,  in  part,  with  the  third 
recommendation.  The  NPRM  proposed 
to  collect  FY  1995  expenditures  for  each 
program/activity  not  authorized  and 
allowable  (under  title  FV-A)  as  of 
August  21, 1996.  We  have  retained  this 
provision  in  paragraph  (c)(8).  We  intend 
that  this  provision  collect  expenditure 
data  on  all  MOE  programs  not 
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previously  authorized  and  allowable 
under  section  403  of  prior  law  and  have 
added  that  language  to  paragraph  (c)(8). 

We  disagree,  however,  with  the 
recommendation  to  collect  FY  1995 
expenditiire  data  on  all  FY  1995 
programs.  FY  1995  data  on  programs 
funded  under  section  403  are  only 
needed  to  the  extent  that  the 
expenditures  in  the  program  are  claimed 
for  MOE  and  the  "new  spending" 
requirements  apply. 

We  also  did  not  accept 
recommendations  four  and  five.  For  a 
full  discussion  of  the  issues  raised  by 
these  recommendations,  please  refer  to 
the  preamble  discussion  related  to 
§263.5. 

While  not  accepting  all  of  these 
recommendations,  we  have  significantly 
strengthened  the  reporting  on  MOE 
programs  under  this  final  rule.  The 
MOE  requirements  in  TANF  are  central 
to  the  success  of  welfare  reform.  Under 
the  final  rule,  we  believe  that  we  will  be 
in  a  good  position  to  ensure  that  States 
maintain  die  investments  in  needy 
families  that  Congress  intended. 

Comment:  One  commenter 
recommended  that  we  allow  States  to 
report  either  the  average  monthly 
number  or  the  total  number  of  persons 
served  under  State  MOE  program(s), 
given  the  variation  in  how  States  collect 
such  information. 

Response:  We  agree  and  have 
amended  paragraph  (c)(5)  to  reflect  this 
option.  The  commenter  was  also 
concerned  that  the  numbers  reported 
would  not  be  an  unduplicated  count  of 
persons  served.  We  believe  that  a 
requirement  for  an  unduplicated  count 
of  persons  served  for  purposes  of  this 
report  would  be  imdiUy  burdensome  on 
States  and  have  chosen  not  to  require  it. 

Comment:  Several  commenters 
questioned  the  need  for  the  certification 
proposed  in  §  273.7(b)(8)  on  the  grounds 
that  it  was  either  urmecessary  or 
inappropriate.  The  NPRM  required  a 
certification  that  the  families  served 
under  MOE  programs  met  the  State's 
criteria  for  eligible  hunilies. 

Response:  We  disagree  that  a 
certification  is  vmnecessary.  Under 
many  Federal  programs,  it  is  standard 
procedure  to  require  such  a 
certification,  particularly  for  critical 
program  information  needed  for 
accountability  and  for  expenditure  data. 

We  agree,  however,  that  the 
certification  as  proposed  in  paragraph 
(b)(8)  was  not  intended  to  apply  to  all 
families  served  under  MOE  programs 
but  only  to  those  families  for  which  the 
State  is  claiming  MOE  expenditures.  We 
have  made  this  change  in  paragraph 
(c)(9)  of  this  section. 


We  have  also  accepted  the  following 
suggestions  for  editorial  clarity 
recommended  by  commenters: 

•  The  description  of  work  activities 
in  paragraph  (c)(3)  must  be  reported 
only  if  applicable  to  a  State's  MOE 
programs.  (Some  commenters  appeared 
to  believe  that  this  reporting 
requirement  meant  that  the  State  must 
offer  work  activities  as  a  part  of  their 
MOE  programs.) 

Please  note  that  paragraph  (c)(3)  is  the 
only  requirement  in  §  265.9(c)  that 
applies  only  to  separate  State  MOE 
programs.  That  is  because  we  ask  for  a 
description  of  the  work  activities  under 
the  MOE  program(s)  in  TANF  in 
paragraph  (b)(1). 

•  We  deleted  paragraph  (a)  as  it 
appeared  in  §  273.7  of  the  NPRM. 
Paragraph  (a)  duplicated  the 
requirement  that  States  submit  a 
quarterly  TANF  Financial  Report  in 
§  265.3(c). 

Specific  Comments  on  the  Proposed 
Annual  Program  and  Performance 
Report 

Under  section  411(b)  of  the  Act,  the 
Secretary  is  required  to  submit  an 
fumual  report  to  Congress  six  months 
after  the  end  of  fiscal  year  1997  and 
every  year  thereafter.  The  report  is  to 
describe  whether  the  States  are  meeting 
the  work  participation  rates;  the 
objectives  of  increasing  employment 
and  earnings  of  needy  families  as 
increasing  child  support  collections  and 
decreasing  out-of-wedlock  pregnancies 
and  child  poverty;  the  demographic  and 
financial  characteristics  of  families 
applying  for  assistance,  families 
receiving  assistance,  and  families  that 
became  ineligible  to  receive  assistance; 
the  characteristics  of  each  State  program 
funded  imder  this  part;  and  the  trends 
in  employment  and  earnings  of  needy 
families  with  minor  children  living  at 
home. 

In  the  NPRM,  we  proposed  that  States 
supplement  the  information  that  we 
would  obtain  through  the  TANF  Data 
Reports  and  TANF  Financial  Reports  by 
providing  information  in  an  annual 
program  and  performance  report.  We 
would  include  that  information  in  the 
Department's  aimual  report  to  Congress 
on  the  TANF  program. 

We  proposed  that  States  would 
describe  the  characteristics  and 
achievements  of  each  State  program;  the 
design  and  operation  of  the  program;  the 
services,  benefits,  and  assistance 
provided;  and  the  extent  to  which  the 
State  has  met  its  goals  and  objectives  for 
the  program.  We  also  proposed  that 
States  could  include  additional 
materials  on  imique  features  of  their 
programs,  accompUshments  and 


innovations  they  wished  to  highlight,  or 
other  information  appropriate  to  the 
report  to  Congress. 

Comment:  Without  exception,  all  who 
commented  on  this  section  strongly 
objected  to  this  requirement.  They 
alleged  that  we  lacked  statutory 
authority  for  the  proposed  report  and 
inappropriately  shifted  the  burden  of 
the  Secretary's  report  to  States.  States 
also  believed  that  they  were  also 
providing  much  of  this  information  in 
State  plans  or  that  we  could  obtain  it  by 
more  efficient  and  less  costly  means, 
e.g.,  we  could  conduct  national 
sampling  studies  in  cooperation  with 
the  States. 

Response:  In  preparing  the  NPRM,  we 
were  cognizant  of  the  data  that  we 
woxild  obtain  firom  the  TANF  Data  and 
Financial  Reports,  as  well  as  other 
sources.  We  found  that  State  plans 
varied  in  the  amount  of  information 
they  contained,  and  we  did  not  believe 
we  could  rely  on  them  as  a  source  of 
information  for  the  annual  report  to 
Congress.  We  believed  that  odier  State 
and  national  research  and  evaluation 
studies  might  provide  some,  but  not  all, 
of  the  information  specified  in  the 
statute. 

We  have  accepted  the 
recommendation  to  delete  this 
provision.  We  will  also  continue  to 
consider  and  evaluate  multiple  sources 
of  data  in  preparing  the  report  to 
Congress;  for  example,  we  expect  to 
compile  information  on  program 
characteristics  from  State  plans.  If  we 
identify  substantive  weaknesses  in  the 
data  we  have  available  through  this 
approach,  we  will  assess  oiu-  options. 
We  appreciate  the  offer  from  States  to 
work  together  to  collect  this  information 
in  the  most  efficient  way  possible. 

Additional  Reporting  Requirements 

The  discussion  above  relates  to  the 
information  now  included  in  the  annual 
report  based  on  the  provisions  of  the 
NPRM.  Following  our  review  of 
conmients  and  consideration  of  policy 
issues  that  arose  in  the  development  of 
the  final  rule,  we  have  added  five  new 
reporting  requirements  in  §  265.9.  While 
we  dropped  our  proposal  for  a  separate 
annual  program  and  performance  report, 
we  still  need  information  on  key  aspects 
of  State  programs  in  order  to  prepare  the 
aimual  report  to  Congress.  To  the 
maximum  extent  possible,  we  will  draw 
upon  data  available  through  the  State 
plans  and  other  reports  submitted  by 
States. 

(1)  Family  Violence  Option 

If  a  State  has  adopted  the  Family 
Violence  Option  and  wants  Federal 
recognition  of  its  good  cause  domestic 
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violence  waivers  under  subpart  B  of  part 
260  of  this  chapter,  the  State  must 
provide:  (1)  A  description  of  the 
strategies  and  procedures  in  place  to 
ensure  that  victims  of  domestic  violence 
receive  appropriate  alternative  services, 
and  (2)  an  aggregate  figure  for  the  total 
number  of  good  cause  waivers  granted. 

This  new  reporting  requirement  in 
paragraph  (b)(5)  of  this  section  will  tell 
us  and  other  interested  parties  about  the 
activities  States  are  carrying  out  to 
ensure  that  individuab  granted  waivers 
receive  appropriate  attention  £rom 
TANF  staff,  access  to  services,  and 
appropriate  consideration  of  their  safety 
issues.  In  addition,  at  §§  260.54,  260.58, 
and  260.59,  we  have  specified  that  a 
State  may  receive  special  penalty 
consideration  under  these  regulatory 
provisions  if  it  submits  this  information. 

(2)  Nature  of  Nonrecurrent,  Short-Term 
Benefits 

In  paragraph  (b)(6)  of  this  section,  we 
are  asking  States  to  provide  a 
description  of  the  nonreciurent,  short- 
term  benefits  they  are  providing, 
including: 

•  The  eligibility  criteria  for  these 
benefits  (together  with  any  restrictions 
on  the  amoimt,  duration,  or  frequency  of 
payments); 

•  Any  policies  they  have  instituted 
that  limit  such  payments  to  femilies 
eligible  for  assistance  or  that  have  the 
effect  of  delajring  or  suspending 
eligibility  for  assistance;  and 

•  Any  procedures  or  activities 
developed  under  the  TANF  program  to 
ensure  that  individuals  diverted  from 
TANF  assistance  receive  appropriate 
information  about,  referrals  to,  and 
access  to  Medicaid,  food  stamps,  and 
other  programs  that  provide  benefits 
that  could  help  them  successfully 
transition  to  work. 

To  the  extent  that  a  State  provides  the 
required  information,  either  in  the  State 
plan  or  in  the  aimual  report,  it  would 
not  have  to  duplicate  this  information. 

As  discussed  earlier  in  the  preamble, 
we  strongly  believe  that  effective 
procedures  to  ensure  that  diverted 
individuals  access  Medicaid,  food 
stamps,  or  other  programs  are  critical  to 
the  success  of  TANF  programs  in 
achieving  lasting  emplojrment  for  the 
families  they  serve.  In  addition,  such 
procedures  might  help  States  avoid 
compliance  and  legal  problems  in  other 
programs.  Given  the  importance  of  this 
issue,  the  additional  information  on 
State  practices  that  we  are  requiring  in 
the  annual  report  will  be  extremely 
helpful  in  assuring  the  role  TANF 
agencies  are  plajring  with  individuals 
receiving  diversion  benefits. 


For  more  detailed  information,  see 
our  discussion  on  "Nonrecurrent,  short- 
term  benefits"  at  §  260.31. 

(3)  Displacement  Procedures 

We  have  added  a  new  reporting 
requirement  in  paragraph  0))(7)  of  this 
section.  Under  this  provision,  each  State 
must  include  a  description  of  the 
grievance  procedures  that  are  in  place  in 
the  State  to  resolve  complaints  that  it 
receives  about  displacement. 

Each  State  must  create  displacement 
procedures  under  section  407(f)  of  the 
Act.  This  provision  and  the  related 
provision  at  section  403(a)(5)(J)  of  the 
Act  (which  applies  to  the  WtW  program) 
reflects  longstanding  concern  among 
unions,  labor  groups,  and  others  about 
the  possibility  that  welfere  recipients 
being  placed  at  work  sites  could 
displace  other  workers  fit)m  their  jobs. 
States  are  also  concerned  about 
displacement  because  of  its  potential 
negative  effect  on  their  labor  force  and 
the  long-term  success  of  their  TANF 
programs.  Given  these  multiple 
concerns,  we  believe  it  is  important  that 
we  monitor  State  activity  in  this  area. 
For  further  discussion,  see  the  preamble 
discussion  on  "Recipient  and 
Workplace  Protections." 

(4)  Activities  Directed  at  Other  Purposes 
of  the  Act 

It  is  clear  from  the  statement  of 
findings  in  section  101  of  PRWORA,  the 
stated  TANF  goals  at  §  260.20,  the 
preamble  discussions  on  allowable  uses 
of  Federal  and  MOE  funds,  and 
activities  underway  outside  the  scope  of 
these  rules  that  the  TANF  legislation 
recognizes  out-of-wedlock  pregnancy 
prevention  and  &mily  formation  as 
critical  components  of  welfare  reform; 
and,  subject  to  some  general  restrictions. 
State  may  spend  Federal  TANF  and 
State  MOE  dollars  on  such  efforts. 

Because  of  the  significance  of  this 
issue,  in  paragraph  (b)(8),  we  are  asking 
States  to  include  a  description  of  the 
activities  that  they  provide  under  their 
TANF  program  to  address  both  these 
purposes.  (We  are  also  asking  States 
annually  to  provide  a  break-out  of  their 
expenditures  on  these  activities  in  the 
TANF  Financial  Report.) 

(5)  Number  of  Individuals  in  Subsidized 
Employment 

Given  our  more  narrow  definition  of 
assistance,  we  will  not  be  collecting 
disaggregated  information  from  States 
on  the  number  of  individuals  who  have 
participated  in  subsidized  employment 
under  §  261.30(b)  or  (c).  In  paragraph 
(b)(9),  we  are  asking  States  to  estimate 
this  information  as  an  annual  aggregate 
number.  We  believe  this  information  is 


highly  relevant  to  imderstanding  the 
efforts  State  are  making  to  move 
individuals,  particularly  hard-to-place 
individuals,  into  employment  and 
accomplishing  the  second  goal  of  the 
TANF  program. 

Section  265.10 — When  Are  Aimual 
Reports  Due?  (§275.10  of  the  NPRM) 

This  section  of  the  NPRM  proposed 
due  dates  for  the  aimual  addendum  and 
the  annual  program  and  performance 
report.  We  received  no  substantive 
comments  on  this  section. 

In  light  of  the  decision  to  delete  the 
annual  program  and  performance  report 
in  §  265,9,  we  have  deleted  paragraph 
(b)  of  this  section  as  it  appeared  in  the 
NPRM.  We  have  revised  die  language  of 
this  section  to  specify  that  the  annual 
report  is  due  at  the  same  time  as  the 
fourth  quarter  TANF  Data  Report,  i  e., 
November  15  of  each  year. 

XI.  Regulatory  Impact  Analyses 

A.  Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensuire  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  This 
rulemaking  implements  statutory 
authority  based  on  broad  consultation 
and  coordination.  It  reflects  our 
response  to  comments  received  both  on 
the  burden  estimates  for  the  proposed 
data  collection  and  on  the  NPRM  that 
we  issued  on  November  20,  1997. 

The  Executive  Order  encourages 
agencies,  as  appropriate,  to  provide  the 
public  with  meaningful  participation  in 
the  regulatory  process.  As  described 
elsewhere  in  the  preamble,  ACF 
consulted  with  State  and  local  officials 
and  their  representative  organizations  as 
well  as  a  broad  range  of  advocacy 
groups,  researchers  and  others  to  obtain 
thefr  views  prior  to  the  publioation  of 
the  NPRM. 

We  also  considered  comments 
received  in  response  to  the  NPRM  and 
had  a  small  number  of  meetings  with 
major  national  organizations  that  asked 
for  the  opportunity  to  present  their 
comments  in  person.  We  respond  to  the 
comments  that  we  received  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  and  in  the  discussions  of 
individual  regidatory  provisions. 

To  a  considerable  degree,  these  rules 
reflect  the  comments  that  we  received  in 
response  to  the  NPRM.  They  also  reflect 
the  intent  of  PRWORA  to  achieve  a 
balance  between  granting  States  the 
flexibility  they  need  to  develop  and 
operate  effective  and  responsive 
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programs  and  ensuring  that  they  meet 
the  objectives  of  the  statute.  Under  the 
new  law,  State  flexibility  is  achieved  by 
converting  the  welfare  program  into  a 
block  grant  and  limiting  Federal  rules: 
ensuring  that  f  rogram  goals  are 
accomplished  is  achieved  through  a 
niunber  of  penalty  and  bonus  provisions 
and  detailed  data  collection.  The 
limited  scope  of  this  regulation  is  also 
consistent  with  Administration  policy, 
as  articulated  in  Executive  Order  12866 
and  its  Regulatory  Reinvention 
initiatives.  At  the  same  time,  we  have 
created  a  sufficient  regulatory  structure 
to  enable  enforcement  of  key  statutory 
requirements. 

We  support  State  flexibility  in 
numerous  ways — such  as  by  exercising 
regulatory  restraint;  giving  States  the 
ability  to  define  key  program  terms;  and 
clarifying  that  States  have  the  ability  to 
continue  their  welfare  reform 
demonstrations,  serve  victims  of 
domestic  violence  and  noncustodial 
parents,  use  State  funds  to  provide 
assistance  to  certain  nonqualified 
immigrants,  provide  supports  to 
working  families,  and  operate  separate 
State  programs  that  are  not  subject  to  all 
the  TANF  requirements. 

We  support  the  achievement  of 
program  goals  by  ensiuing  that  we 
capture  key  information  on  what  is 
happening  imder  the  State  TANF 
programs  and  maintaining  the  integrity 
of  the  work  and  other  penalty 
provisions.  We  take  care,  in  provisions 
such  as  the  MOE  penalty  provisions, 
sanction  penalty  provisions,  and 
caseload  reduction  factor  approval 
process,  to  protect  against  negative 
impacts  on  needy  families. 

One  of  our  key  goals  in  developing 
the  penalty  rules  was  to  ensure  State 
performance  in  all  key  areas  provided 
imder  statute,  iacluding  work 
participation,  time  limits.  State 
maintenance-of-effort,  proper  use  of 
Federal  TANF  funds,  and  data 
reporting.  The  law  specified  that  we 
should  enforce  State  actions  in  these 
areas  and  also  specified  the  penalty  for 
each  failure.  Through  the  "reasonable 
cause"  and  "corrective  compliance" 
provisions  in  the  rules  we  give  some 
consideration  to  special  circumstances 
within  a  State  to  help  ensiu^  that 
neither  the  State  nor  needy  families 
within  the  State  will  be  unfairly 
penalized  for  circumstances  beyond 
their  control. 

In  the  work  and  penalty  areas,  this 
rulemaking  provides  information  to  the 
States  that  will  help  them  understand 
our  specific  expectations  and  take  the 
steps  necessary  to  avoid  penalties. 
These  rules  may  ultimately  affect  the 
number  and  size  of  penalties  that  are 


imposed  on  States,  but  the  basic 
expectations  on  States  are  statutory. 

The  financial  impacts  of  these  rules 
should  be  minimal  because  of  the  fixed 
level  of  funding  provided  through  the 
block  grant.  A  State's  Federal  grant 
could  be  affected  by  the  penalty 
decisions  made  under  the  law  and  these 
rules,  and  State  expenditures  on  needy 
families  could  be  ^ected  indirectly  by 
the  rules  on  caseload  reduction.  (That 
is,  as  the  result  of  caseload  reduction,  a 
State  might  meet  the  required 
participation  rates  and  expend  State 
funds  at  the  75-percent  MOE  level 
rather  than  the  80-percent  level.) 
Otherwise,  we  do  not  believe  that  the 
rulemaking  will  affect  the  overall  level 
of  funding  or  expenditiues.  However,  it 
could  have  minor  impacts  on  the  nature 
and  distribution  of  such  expenditures. 

In  the  area  of  data  collection,  the 
statutory  requirements  are  specific — 
especially  with  respect  to  case-record  or 
disaggregated  data.  These  ndes  also 
include  data  reporting  vdth  respect  to 
program  expenditures  and 
characteristics  and,  imder  certain 
circumstances,  disaggregated  and 
aggregated  case-record  information  on 
SSP  cases.  These  data  collection 
requirements  help  ensure  that  States 
continue  to  contribute  meaningful 
amounts  of  State  dollars  to  programs 
that  assist  needy  femilies,  monies  go  for 
the  intended  purposes,  and  the  financial 
integrity  of  the  program  is  maintained. 

We  have  retained  SSP-MOE  data 
collection  in  order  to  assess  the  overall 
impact  of  the  program  and  enable  us  to 
determine  whether  the  creation  of 
separate  State  programs  could 
undermine  the  objectives  of  the  Act. 
However,  consistent  with  some  of  the 
programmatic  changes  we  have  made, 
we  have  reduced  the  amount  of  case- 
record  data  we  include  in  this  SSP- 
MOE  data  collection  and  (in  changing 
the  definition  of  assistance)  have 
narrowed  the  types  of  separate  State 
programs  for  which  States  must  provide 
case-record  reporting. 

The  impacts  of  these  rules  on  needy 
individuals  and  families  will  depend  on 
the  choices  that  a  State  makes  in 
implementing  the  new  law.  Our  data 
collection  should  enable  tracking  of 
these  effects  over  time  and  across  States. 
Overall,  our  assessment  of  these  rules 
indicates  that  they  represent  the  least 
burdensome  approach  consistent  with 
the  regulatory  objectives. 

Based  on  the  comments  that  we 
received  both  on  the  data  collection 
burden  and  the  NPRM,  we  reassessed 
some  of  oiu-  proposed  policies.  We  have 
identified  an  approach  to  certain  issues 
that  is  less  burdensome  than  we  initially 


proposed,  but  that  is  still  consistent 
with  our  regulatory  objectives. 

This  is  a  significant  regulatory  action 
imder  section  (3)(f)(l)  of  Executive 
Order  12866  and,  therefore,  these  final 
rules  have  been  reviewed  by  the  Office 
of  Management  and  Budget  in 
accordance  with  that  Order.  This  rule 
also  has  been  determined  to  be  a  major 
rule  under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996. 

We  have  estimated  the  annualized 
Paperwork  Reduction  Act  costs  to  be 
approximately  $30  million,  as  indicated 
in  section  D  below,  and  the  penalty 
costs  to  be  approximately  $50  million, 
beginning  in  FY  2001,  as  reflected  in  the 
Administration's  budget. 

These  final  rules  implement  the  new 
welfare  reform  block  grant  program,  the 
Temporary  Assistance  for  Needy 
Families  program.  The  legislation  and 
these  rules  reflect  new  Federal,  State, 
and  Tribal  relationships  in  the 
administration  of  welfare  programs;  a 
new  focus  on  moving  recipients  into 
work;  and  a  new  emphasis  on  program 
information,  measurement,  and 
performance.  These  rules  also 
strengthen  State  efforts  to  develop 
creative  and  diverse  responses  to  help 
recipients  become  self-sufficient; 
provide  recipients  with  child  care, 
transportation,  and  other  supportive 
services  they  need  as  they  move  from 
welfare  to  work;  and  address  the  many 
factors  that  contribute  to  poverty  and 
dependency. 

We  believe  these  objectives  are 
reflected  in  these  final  rules  and  that  the 
benefits  to  families  and  children,  as  well 
as  to  States,  far  outweigh  the  costs,  as 
reflected  in  the  preamble  sections  that 
address  the  substantive  provisions  of 
this  rule. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  final  regulations, 
the  Secretary  has  determined  that  the 
benefits  of  these  regulations  justify  the 
costs.  The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
Tribal  governments  in  the  exercise  of 
their  governmental  functions. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  Ch.  6)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses  and 
other  small  entities.  Small  entities  are 
defined  in  the  Act  to  include  small 
businesses,  small  nonprofit 
organizations,  and  small  governmental 
entities.  This  rule  will  affect  primarily 
the  50  States,  the  District  of  Columbia, 
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and  certain  Territories.  Therefore,  the 
Secretary  certifies  that  this  rule  will  not 
have  a  significant  impact  on  small 
entities. 

C.  Assessment  of  the  Impact  on  Family 
Well-Being 

We  certify  that  we  have  made  an 
assessment  of  this  rule's  impact  on  the 
well-being  of  families,  as  required  under 
section  654  of  The  Treasury  and  General 
Government  Appropriations  Act  of 
1999.  The  purpose  of  the  TANF  program 
is  to  strengthen  the  economic  and  social 
stability  of  families,  in  part  by 
supporting  the  formation  and 
maintenance  of  two-parent  families  and 
reducing  out-of-wedlock  child-bearing. 
As  requked  by  statute,  this  rule  gives 
flexibility  to  States  to  design  programs 
that  can  best  serve  this  purpose. 

D.  Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements  that  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1995  (PRA).  Under 
this  Act,  no  persons  are  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  valid  OMB  control 
number.  If  you  have  any  comments  on 
these  information  collection 
requirements,  please  submit  them  to 
OMB  within  30  days.  The  address  is: 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project,  725  17th 
Street  N.W.,  Washington,  D.C.  20503, 
Attn:  ACF/DHHS  Desk  Officer.  The 
public  will  have  an  opportunity  to 
provide  comments  before  OMB  makes  a 
final  decision. 

This  final  rule  incorporates  our 
response  to  comments  regarding  the 
reporting  burden  that  we  received  in 
response  to  the  NPRM  and  the 
Paperwork  Notice  we  published 
^  November  27, 1997.  It  requires  States  to 
submit  three  quarterly  reports  and  one 
annual  report.  In  addition.  States  must 
provide  dociunentation  in  support  of  or 
related  to  caseload  reduction  credit,  the 
reasonable  cause/corrective  compliance 
process,  the  Governor's  certification  on 
State  waiver  programs,  and  the  domestic 
violence  good  cause  waiver 
redetermination  process. 

We  are  publishing  in  this  issue  of  the 
Federal  Register  the  quarterly  data 
reports  and  instructions  (including  the 
specific  data  elements);  the  quarterly 
&iancial  report  and  instructions;  and 
two  reporting  forms:  the  Annual  Report 
on  State  Maintenance-of-Effort  Programs 
and  instructions  (a  part  of  the  annual 
report  information  specified  in 
§  265.9(c))  and  the  Caseload  Reduction 
Report  and  instructions.  We  discussed 
the  biuden  of  the  content  of  the  latter 


two  reporting  forms  in  the  NPRM,  but 
we  are  publishing  the  report  forms 
themselves  to  facilitate  compliance. 

Quarterly  Data  and  Financial  Reports 

The  three  quarterly  reports  required 
are  the  TANF  Data  Report  (Appendices 
A  through  C),  the  SSP-MOE  Data  Report 
(Appendices  E  through  G),  and  the 
TANF  Financial  Report  (Appendix  D) 
(or,  as  applicable,  the  Territorial 
Financial  Report).  The  TANF  Data 
Report  and  SSP-MOE  Data  Report 
consist  of  three  sections  each.  Two  of 
the  three  sections  of  each  Data  Report 
contain  disaggregated  data  elements, 
and  one  section  of  each  Data  Report 
contains  aggregated  data  elements. 

We  needmis  information  collection 
to  meet  the  requirements  of  section 
411(a)  and  to  implement  other  sections 
of  the  Act,  including  sections  407  (work 
participation  requirements),  409 
(penalties),  and  413  (annual  rankings). 

In  the  final  rule,  we  have  significantly 
reduced  the  biuden  on  States  of 
collecting  case-record  information  on 
current  recipients  and  closed  cases.  As 
discussed  in  the  preamble  section 
regarding  part  265,  we'  accepted  many  of 
the  commenters'  recommendations  to 
reduce  or  eliminate  burden.  For 
example,  we  reduced  the  niunber  of 
data  elements  in  each  Data  Report; 
clarified  that  States  are  not  required  to 
track  closed  cases  but  report  only  data 
from  the  month  of  closure;  and  reduced 
the  type  of  SSP-MOE  programs  subject 
to  case-record  reporting  under  the 
revised  definition  of  assistance.  At  the 
same  time,  we  also  modified,  revised,  or 
expanded  a  very  few  data  elements  for 
clarity  or  specificity,  e.g.,  adding  break- 
out items  on  case  closure.  In  deciding 
which  changes  to  make,  we  focused  on 
the  statutory  requirements  and  the 
importance  of  the  data  in  informing  us 
about  what  was  happening  to  needy 
families  under  TANF. 

States  are  required  to  report  MOE 
expenditure  data  on  the  TANF  Financial 
Report;  case-record  reporting  in  the 
SSP-MOE  Data  Report  is  optional. 
However,  if  a  State  claims  MOE 
expenditures  under  a  separate  State 
program  and  wishes  to  receive  a  high 
performance  bonus  or  qualify  for 
caseload  reduction  credit,  it  must  file 
disaggregated  and  aggregated 
information  on  a  separate  State 
program(s)  that  is  similar  to  the  data 
reported  for  the  TANF  program. 

In  response  to  comments  and  as  a 
consequence  of  our  more  narrow 
definition  of  "assistance,"  we  have 
reduced  the  nimiber  of  data  elements  in 
the  SSP-MOE  Data  Report  and  the 
number  of  TANF  and  separate  State 
programs  that  are  covered  by  the  SSP- 


MOE  Data  Report.  (See  Appendices  E 
through  G  for  the  data  elements.) 

The  TANF  Financial  Report  consists 
of  one  form.  (See  Appendix  D.)  We  need 
this  report  to  meet  the  requirements  of 
sections  405(c)(2),  411(a)(2),  411(a)(3), 
and  411(a)(5)  and  to  carry  out  our  other 
financial  management  and  oversight 
responsibilities.  These  responsibilities 
include  providing  information  that 
could  be  used  in  determining  whether 
States  are  subject  to  penalties  under 
section  409(a)(1).  409(a)(3),  409(a)(7), 
409(a)(9),  or  409(a)(14);  tracking 
expenditures  imder  our  definition  of 
"assistance";  learning  the  extent  to 
which  recipients  of  benefits  and 
services  are  covered  by  program 
requirements,  and  helping  to  validate 
the  disaggregated  data  we  receive  on 
TANF  and  SSP  cases. 

Annual  Report 

Based  on  comments,  we  eliminated 
the  proposed  Annual  Program  and 
Performance  Report  (§  275.9(c)  of  the 
NPRM)  and  the  Addendum  to  the 
Foiulh  Quarter  Financial  Report 
(§  275.9(a)  and  (b)  of  the  NPRM). 
However,  the  content  of  the  proposed 
Addendmn  is  now  contained  in  and 
required  to  be  reported  as  a  part  of  the 
Annual  Report  in  §  265.9.  In  addition, 
§  265.9  requires  States  to  report  more 
detailed  information  on  the  State's  MOE 
program(s),  strategies  to  implement  the 
Family  Violence  Option,  State  diversion 
programs,  and  other  program 
characteristics.  (We  have  developed  a 
form  for  reporting  the  information  on 
State  MOE  programs;  see  Appendix  I.) 

Other  Information  Collection 
Requirements 

There  are  four  other  circumstances  in 
this  rulemaking  that  will  create  a 
reporting  biuden.  The  first  circxunstance 
concerns  instances  in  which  a  State 
wants  to  qualify  for  caseload  reduction 
credit.  The  second  addresses  a  situation 
in  which  a  State  is  subject  to  a  penalty 
imder  section  409  and  wishes  to  avoid 
the  penalty  or  receive  a  reduced 
penalty.  The  third  is  the  Governor's 
certification  with  respect  to  waivers, 
and  the  fourth  is  the  domestic  violence 
good  cause  waiver  redetermination 
process. 

•  If  a  State  elects  to  request  a  pro-rata 
reduction  in  the  minimum  participation 
rates,  based  on  caseload  reduction, 

§  261.41  requires  that  it  must  file  certain 
data.  We  have  developed  a  form  for 
States  to  report  these  data  at  Appendix 
H. 

•  If  a  State  wishes  to  dispute  a 
penalty  determination  or  wants  to  be 
considered  for  a  waiver  of  a  penalty 
based  on  "reasonable  cause"  or 


17876 Federal  Register/Vol.  64,  No.  69/Monday,  April  12,  1999/Rules  and  Regulations 


corrective  compliance,  §  262.4  requires 
that  the  State  provide  us  with  certain 
information.  A  State  must  use  a  similar 
process  if  it  is  seeking  a  reduced  penalty 
for  failure  to  meet  the  work 
participation  rates,  as  discussed  at 
§261.51. 

•  If  a  State  is  claiming  a  waiver 
inconsistency  for  work  requirements  or 
time  Umits,  Uie  Governor  must  provide 
a  certification  (and  documentation)  to 
the  Secretary  on  the  nature  and  scope  of 
the  waiver  and  the  inconsistency.  See 
§260.75. 

•  If  a  State  wants  recognition  of  good 
cause  domestic  violence  waivers  it 
issues  under  the  Family  Violence 
Option  (subpart  B  of  §  260),  it  must 
conduct  a  redetermination  of  the  need 
for  any  waivers  extending  beyond  six 
months.  (We  estimate  that  45  States  will 
conduct  between  500  and  600 
redeterminations  annually.  Only  a 
portion  of  cases  receiving  waivers  will 
need  redeterminations.  We  estimate  that 
each  determination  and  redetermination 
will  take  approximately  one  hoiu'.) 

Changes  in  the  Estimate  of  Burden 

In  the  NPRM.  the  respondents  for  the 
TANF  Financial  Report  were  listed  as 
the  50  States  of  the  United  States  and 
the  District  of  Colxunbia.  (We  proposed 
that  the  Territories  would  report 
expendit\u«  data  on  the  Territorial 
Financial  Report.)  The  respondents  for 
the  remaining  reporting  requirements, 
i.e.,  the  TANF  Data  Report,  the  SSP- 
MOE  Data  Report,  the  annual  program 
and  performance  report,  the  Caseload 
Reduction  Credit  documentation 
process,  and  the  Reasonable  Cause/ 
Corrective  Compliance  documentation 
process,  were  listed  as  the  50  States  of 
the  United  States,  the  District  of 
Columbia,  Guam,  Puerto  Rico,  and  the 
United  States  Virgin  Islands.  (American 
Samoa  is  eligible  for  the  TANF  program 
and  could  use  funds  that  it  receives 
under  section  1108  to  operate  the  TANF 
program.  However,  it  did  not  elect  to 
operate  a  TANF  program,  and  we  did 
not  include  this  jurisdiction  in  our 
calculation  of  State  burden.) 

In  the  final  rule,  we  have  generally 
assumed  the  same  number  of 
respondents  for  most  of  the  quarterly 
Data  Reports,  the  quarterly  Financial 
Report,  and  the  new  Annual  Report. 


However,  because  we  reduced  the  scope 
of  the  SSP-MOE  reporting,  we  also 
reduced  the  number  of  respondents  to 
the  SSP-MOE  Data  Report  fi-om  54  to 
17.  This  is  the  current  nimiber  of  States 
that  we  believe  will  have  programs  that 
meet  the  definition  of  "assistance." 

In  addition,  we  have  estimated  32 
States  as  possible  respondents  to  the 
Governor's  certification  on  waivers 
because  there  are  32  States  that 
currently  operate  programs  imder 
approved  waivers. 

We  have  estimated  that  45  States  will 
be  respondents  under  the  domestic 
violence  good  cause  waiver 
redetermination  process  because  the 
majority  of  States  have  implemented  the 
Family  Violence  Option,  and  many 
others  are  taking  the  legislative  or 
administrative  steps  necessary  to 
implement  this  provision. 

While  the  statute  requires  Tribal 
organizations  with  TANF  programs  to 
submit  some  of  the  same  data  as  States, 
we  have  not  calculated  the  burden  for 
the  Tribal  organizations  in  this  rule.  The 
reporting  burden  of  Tribal  organizations 
is  addressed  in  the  Tribal  Work  and 
TANF  NPRM  published  July  22. 1998 
T63  FR  39366). 

Burden  Estimates 

In  estimating  the  reporting  burden  in 
the  NPRM,  we  pointed  out  that  some  of 
th^e  reporting  burden  that  used  to  exist 
in  the  AFDC  program  had  disappeared. 
We  also  pointed  out  that  most  of  the 
data  elements  required  under  the  TANF 
Data  Report  were  similar  to  previous 
data  elements  required  in  the  AFDC  or 
JOBS  program  and  built  upon  the  data 
elements  in  the  Emergency  TANF  Data 
Report.  However,  States  alleged  that  our 
assiunptions  in  this  area  were  not  totally 
valid. 

In  addition,  we  assumed  that  most 
States  would  collect  the  data  by  means 
of  a  review  sample.  In  the  NPRM,  we 
used  as  a  starting  point  the  OMB- 
inventoried  QC  burden  hours  as  a 
standard  for  estimating  the  TANF 
burden.  We  also  assumed  that  when  a 
State  provided  us  the  information  for 
their  entire  caseload,  there  would  be  a 
one-time  burden  and  cost  of  developing 
or  modifying  its  automated  system. 

These  assumptions  were  based  on  a 
belief  that  the  proposed  information  was 


currently  being  collected  and  could  be 
extracted  fit)m  State  automated  data 
systems.  State  commenters  challenged 
both  of  these  assiunptions  and  the 
burden  estimates  we  derived  from  them. 
They  asserted  that  a  significant  amount 
of  the  proposed  information  was  not 
available  and  would  require  manual 
collection  from  TANF  recipients.  (We 
note  that  30  States  are  currently 
reporting  data  on  their  entire  caseload 
in  the  quarterly  Emergency  TANF  Data 
Report.) 

We  considered  these  comments  and 
recalciilated  what  the  biirden  estimate 
would  have  been  assuming  that  we  had 
the  same  niunber  of  data  elements  and 
respondents  as  originally  proposed  in 
the  NPRM.  Based  on  these  assimiptions, 
the  overall  burden  estimate  would  have 
increased  from  241,128  hours  (the  total 
burden  estimate  in  the  NPRM)  to 
1,153,944  hours.  However,  this  increase 
has  been  offset  significantly  by  the 
changes  we  have  made  in  the  final  rule, 
e.g.,  the  decrease  in  the  total  number  of 
data  elements  and  the  substantial 
reduction  in  the  niunber  of  SSP-MOE 
respondents.  These  reductions  were  in 
large  part  the  result  of  our  response  to 
comments  on  the  NPRM.  The  estimated 
total  annual  bwden  hours  have  been 
reduced  to  583,912. 

The  annual  burden  estimates  include 
any  time  involved  pulling  records  from 
files,  abstracting  information,  returning 
records  to  files,  assembling  any  other 
material  necessary  to  provide  the 
requested  information,  and  transmitting 
the  information. 

Table  A  contains  our  burden 
estimates  for  the  final  rule  and  revised 
estimates  for  the  NPRM.  The  columns 
entitled  "Final"  incorporate  the 
estimates  of  the  burden  associated  with 
the  requirements  in  the  final  rule.  These 
estimates  reflect  both  the  revised 
assiunptions  and  the  overall  reductions 
in  biirden.  The  columns  entitled 
"NPRM  As  Revised"  provide  revised  • 
estimates  of  the  burden  associated  with 
the  requirements  in  the  NPRM,  i.e., 
assuming  we  retained  all  the  data 
elements  proposed  in  the  NPRM.  All 
niunbers  have  been  rounded  where 
indicated. 

A.  Recalculated  Burden  Estimates  for 
the  Final  Rule 


Number  of  respondents 

Yearly  sub- 
mittals 

Average  burden  hours  per 

Total  burden  hours 

Instrument  or  requirement 

NPRM  as 
revised  ^ 

Final 

NPRM  as 
revised^ 

NPRM  as 
revised^ 

Final 

Final 

TANF  Data  Report— §  265.3(b) 

254 
354 
*51 

254 

317 

*51 

4 
4 
4 

3,185 

2.041 

12 

2,183 

664 

30 

687,960 

440.856 

2,448 

471,528 

SSP-MOE  Data  Report-^  265.3(d) 

TANF  Financial  Report— §  265.3(c) 

45,152 
6,120 
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Number  of  respondents 

Yearly  sut>- 
mittals 

Average  burden  hours  per 
response 

Total  burden  hours 

NPRM  as 
revised^ 

Final 

NPRM  as 
revised  1 

Instrument  or  requirernent 

NPRM  as 
revised^ 

Final 

Final 

Annual  Reoort — 5265  9(b>-<c)6  

SNA 
254 

^54 
SNA 
SNA 

254 
254 

154 
32 

45 

1 
1 

2 

1 
600 

SNA 
100 

160 
SNA 
SNA 

128 
160 

160 
40 

1 

SNA 
5,400 

17.280 
SNA 
SNA 

6.912 

Caseload      Reduction      Documentation 
Process-4261.41  &  §261.44  

Reasonable    Cause/Con-ective    Compti- 
ance       Documentation       Process— 
§§262.4,  262.6,  &  262.7;  §261.51  

Governor's    Waiver    Certification    Proc- 
ess— 8260  75 

8.640 

17,280 
1.280 

Domestic  Violence  Good  Cause  Waiver 
Redetermination  Process— §  260.55  .... 

27,000 

Estimated   Total  Annual   Burden 
Hours-  f 

1.153,944 

583,912 

■•  This  column  reflects  what  the  burden  estimate  would  have  been  assuming  we  retained  all  data  elements  proposed  in  the  NPRM. 

2 The  50  States,  the  District  of  Columbia,  Guam,  Puerto  Rico,  and  the  United  States  Virgin  Islands  will  be  respondents. 

3  We  estimate  that  17  States  will  be  respondents  based  on  the  number  of  States  that  currently  have  SSP-MOE  programs. 

*Tiie  50  States  and  the  District  of  Columbia  will  be  respondents. 

5  Not  applicable.  These  reporting  requirements  did  not  appear  in  the  NPRM. 

s|n  the  NPRM,  the  annual  report  refen-ed  to  the  Annual  Program  and  Perfomiance  Report,  now  eliminated. 

^The  total  burden  estimate  for  the  NPRM  (using  the  original  assumptions)  was  241,128. 


Therefore,  while  the  burden  estimate 
would  have  increased  by  approximately 
140  percent  (based  on  the  provisions  in 
the  NPRM),  the  actual  btirden  decreased 
by  approximately  50  percent. 

We  did  not  consider  the  burden  for 
the  Territorial  Financial  Report  because 
it  has  fewer  than  ten  respondents  and, 
therefore,  is  not  covered  by  the  PRA. 
Also,  we  no  longer  require  an  annual 
addendum  to  the  fomlh  quarter  TANF 
Financial  Report  (the  burden  for  the 
addendum  was  estimated  in  the  NPRM 
as  a  part  of  the  financial  report).  We 
now  include  the  content  and  binden  of 
the  Addendvun  as  a  part  of  the  Annual 
Report  requirement. 

Finally,  in  the  NPRM,  we  proposed  a 
caseload  reduction  process  requiring  40 
annual  bujden  hours  per  respondent,  hi 
response  to  comments  on  the  caseload 
reduction  process  and  the  revisions  we 
have  made,  we  increased  the  estimated 
annual  burden  to  160  hoiu«  per 
respondent  and  developed  a  form  for 
reporting  this  information.  (See 
Appendix  H.) 

Cost  Estimates 

Many  commenters  expressed  the 
opinion  that  we  had  greatly 
imderestimated  the  costs  associated 
with  significant  systems  overhaul  and 
redesign  that  woiild  require  substantial 
investment  in  staff  and  re80im:es,  as 
well  as  the  costly  ongoing  operations 
and  reporting  efforts. 

We  have  reconsidered  the  costs  in 
light  of  these  comments  and  have 
revised  our  estimates  accordingly. 
Specifically,  we  have  increased  the 
estimate  of  the  annualized  cost  of  the 
hour  burden  from  $3,520,469  to 
$17,050,230.  This  figure  is  based  on  an- 


estimated  average  hourly  wage  of  $29.20 
(including  fringe  benefits,  overhead,  and 
general  and  administrative  costs)  for  the 
State  staff  performing  the  work 
multiplied  by  583,912  burden  horn's.  (If 
we  had  not  reduced  the  actual  burden 
by  approximately  50  percent,  the 
estimated  cost  of  the  hour  burden  would 
have  been  $33,695,164  ($29.20  times 
1,153,944  burden  hours).) 

We  had  originally  estimated  average 
annualized  capital/start-up  and 
operational  and  maintenance  costs 
(CSOfitM)  to  be  $2,700,000  across  all 
States,  or  $50,000  per  respondent.  Many 
States  expressed  the  opinion  that  the 
data  collection  will  require  costly 
systems  overhaul  and  redesign  and  that 
the  overall  binden  should  be  anywhere 
from  5  to  20  times  our  original  estimate. 

As  indicated  above,  we  have  made  a 
substantial  upward  adjustment  in  the 
annualized  cost  of  the  horn  burden.  In 
addition,  we  have  calculated  a 
substantial  increase  of  500  percent  in 
the  annualized  CSO&M  based  on  the 
assertions  of  the  States.  Therefore,  we 
have  estimated  annualized  CSO&M  cost 
to  be  $13,500,000.  When  added  to  the 
$17,050,230  estimate  of  the  annualized 
cost  of  the  hour  burden,  it  )rields  a  total 
estimated  annualized  cost  of 
$30,550,230,  or  an  average  of  $565,745 
per  respondent.  Without  the  actual 
reduction  in  burden,  the  cost  would 
have  been  $47,195,164,  or  an  average  of 
$873,985  per  respondent. 

We  considered  comments  by  the 
public  on  these  collections  of 
information  in: 

•  Evaluating  whether  the  collections 
are  necessary  for  the  proper 
performance  of  our  functions,  including 


whether  the  information  will  have 
practical  utility; 

•  Evaluating  the  accuracy  of  our 
estimate  of  the  burden  of  the  collections 
of  information,  including  the  validity  of 
the  methodology  and  assiunptions  used, 
and  the  frequency  of  collection; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technology,  e.g.,  the  electronic 
submission  of  responses. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act)  requires  that 
a  covered  agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  any  Federal  mandate 
that  may  result  in  the  expenditure  by 
State,  local,  and  Tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

If  a  covered  agency  must  prepare  a 
budgetary  impact  statement,  section  205 
further  requires  that  it  select  the  most 
cost-effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with  the 
statutory  requirements.  In  addition, 
section  203  requires  a  plan  for 
informing  and  advising  any  small 
government  that  may  be  significantly  or  * 
uniquely  impacted  by  the  rule. 

We  have  (fetermined  that  the  rules 
will  not  residt  in  the  expenditxire  by 
State,  local,  and  Tribal  governments,  in 
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the  aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year. 
Accordingly,  we  have  not  prepared  a 
budgetary  impact  statement,  specifically 
addressed  the  regulatory  alternatives 
considered,  or  prepared  a  plan  for 
informing  and  advising  any  significantly 
or  uniquely  impacted  small  government. 

List  of  Subjects  in  45  CFR  Parts  260 
Through  265 

Administrative  practice  and 
procedure.  Day  care.  Employment, 
Grant  programs — social  programs,  Loan 
programs — social  programs.  Manpower 
training  programs.  Penalties,  Public 
assistance  programs.  Reporting  and 
recordkeeping  requirements.  Vocational 
education.    - 

(Catalogue  of  Federal  Domestic  Assistance 
Programs:  93.558  TANF  programs — State 
Family  Assistance  Grants,  Assistance  grants 
to  Territories,  Matching  grants  to  Territories, 
Supplemental  Grants  for  Population 
Increases  and  Contingency  Fund;  93.559 — 
Loan  Fund;  93.595— Welfare  Reform 
Research,  Evaluations  and  National  Studies) 

Dated:  March  26. 1999. 
Olivia  A.  Golden, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  March  29,  1999. 
Donna  E.  Shalala, 

Secretary,  Department  of  Health  and  Human 
Services. 

For  the  reasons  set  forth  in  the 
preamble,  we  are  amending  45  CFR 
chapter  II  by  adding  parts  260  through 
265  to  read  as  follows: 

PART  260-GENERAL  TEMPORARY 
ASSISTANCE  FOR  NEEDY  FAMIUES 
(TANF)  PROVISIONS 

Subpart  A — What  Provisiofis  Generally 
Apply  to  tha  TANF  Program? 

Sec. 

260.10    What  does  this  part  cover? 
260.20    What  is  the  purpose  of  the  TANF 
program? 

260.30  What  definitions  apply  under  the 
TANF  regulations? 

260.31  What  does  the  term  "assistance" 
mean? 

260.32  What  does  the  term  "WtW  cash 
assistance"  mean? 

260.33  When  are  expenditures  on  State  or 
local  tax  credits  allowable  expenditures 
for  TANF-related  purposes? 

260.35    What  other  Federal  laws  apply  to 

TANF? 
260.40    When  are  these  provisions  in  effect? 

Subpart  B — What  Special  Provisions  Apply 
to  Victims  of  Domestic  Violence? 

260.50  What  is  the  purpose  of  this  subpart? 

260.51  What  definitions  apply  to  this 
subpart? 

260.52  What  are  the  basic  provisions  of  the 
Family  Violence  Option  (FVO)? 

260.54    Do  States  hav:e  flexibility  to  grant 
good  cause  domestic  violence  waivers? 


260.55    What  are  the  additional 

requirements  for  Federal  recognition  of 
good  cause  domestic  violence  waivers? 

260.58  What  penalty  relief  is  available  to  a 
State  whose  failure  to  meet  the  work 
participation  rates  is  attributable  to 
providing  federally  recognized  good 
cause  domestic  violence  waivers? 

260.59  What  penalty  relief  is  available  to  a 
State  that  failed  to  comply  with  the  five- 
year  limit  on  Federal  assistance  because 
it  provided  federally  recognized  good 

■  cause  domestic  violence  waivers? 

Subpart  C — What  Special  Provisions  Apply 
to  States  That  Were  Operating  Programs 
Under  Approved  Waivers? 

260.70  What  is  the  purpose  of  this  subpart? 

260.71  What  definitions  apply  to  this 
subpart? 

260.72  What  basic  requirements  must  State 
demonstration  components  meet  for  the 
purpose  of  determining  if 
inconsistencies  exist  with  respect  to 
work  requirements  or  time  limits? 

260.73  How  do  existing  welfare  reform 
waivers  affect  the  participation  rates  and 
work  rules? 

260.74  How  do  existing  welfare  reform 
waivers  affect  the  application  of  the 
Federal  time-limit  provisions? 

260.75  If  a  State  is  claiming  a  waiver 
inconsistency  for  work  requirements  or 
time  limits,  what  must  the  Governor 
certify? 

260.76  What  special  rules  apply  to  States 
that  are  continuing  evaluations  of  their 
waiver  demonstrations? 

Authority:  42  U.S.C.  6pi,  601  note,  603, 
604,  606.  607,  608,  609,  610,  611,  619,  and 
1308. 

Subpart  A— What  Rules  Generally 
Apply  to  the  TANF  Program? 

S260.10    What  does  this  part  cover? 

This  part  includes  regulatory 
provisions  that  generally  apply  to  the 
Temporary  Assistance  for  Needy 
Families  (TANF)  program. 

§260^    What  is  the  purpose  of  the  TANF 
program? 

The  TANF  program  has  the  following 
four  purposes: 

(a)  Provide  assistance  to  needy 
families  so  that  children  may  be  cared 
for  in  their  own  homes  or  in  the  homes 
of  relatives; 

(b)  End  the  dependence  of  needy 
parents  on  government  benefits  by 
promoting  job  preparation,  work,  and 
marriage; 

(c)  Prevent  and  reduce  the  incidence 
of  out-of-wedlock  pregnancies  and 
establish  aimual  niunerical  goals  for 
preventing  and  reducing  the  incidence 
of  these  pregnancies;  and 

(d)  Encourage  the  formation  and 
maintenance  of  two-parent  families. 


§  260.30    What  definitions  apply  under  the 
TANF  regulations? 

The  following  definitions  apply  under 
parts  260  through  265  of  this  chapter: 

A  CF  means  the  Administration  for 
Children  and  Families. 

Act  means  Social  Seciirity  Act,  unless 
otherwise  specified. 

Adjusted  State  Family  Assistance' 
Grant,  or  adjusted  SFAG,  means  the 
SFAG  amount,  minus  any  reductions  for 
Tribal  Family  Assistance  Grants  paid  to 
Tribal  grantees  on  behalf  of  Indian 
families  residing  in  the  State  and  any 
transfers  to  the  Social  Services  Block 
Grant  or  the  Child  Care  and 
Development  Block  Grant. 

Adirdnistrative  costs  has  the  meaning 
specified  at  §  263.0(b)  of  this  chapter. 

Adult  means  an  individual  who  is  not 
a  "minor  child,"  as  defined  elsewhere 
in  this  section. 

AFDC  means  Aid  to  Families  with 
Dependent  Children. 

Aid  to  Families  with  Dependent 
Children  means  the  welfare  program  in 
effect  under  title  IV-A  of  prior  law. 

Assistance  has  the  meaning  specified 
at  §260.31. 

Basic  MOB  means  the  expenditure  of 
State  funds  that  must  be  made  in  order 
to  meet  the  MOE  requirement  at  section 
409(a)(7)  of  the  Act. 

Cash  assistance,  when  provided  to 
participants  in  the  Welfare-to-Work 
program  (WtW),  has  the  meaning 
specified  at  §  260.32. 

CCDBG  means  the  Child  Care  and 
Development  Block  Grant  Act  of  1990, 
as  amended,  42  U.S.C.  9858  et  sea. 

CCDF  means  the  Child  Care  ana 
Development  Fund,  or  those  child  care 
programs  and  services  funded  either 
under  section  418(a)  of  the  Act  or 
CCDBG. 

Commingled  State  TANF 
expenditures  means  expenditures  of 
State  funds  that  are  made  vkithin  the 
TANF  program  and  commingled  with 
Federal  TANF  funds. 

Contingency  fund  means  Federal 
TANF  funds  available  under  section 
403  (b)  of  the  Act,  and  contingency 
funds  means  the  Federal  monies  made 
available  to  States  under  that  section. 
Neither  term  includes  any  State  funds 
expended  pursuant  to  section  403(b). 

Contingency  fund  MOE  means  the 
MOE  expenditures  that  a  State  must 
make  in  order  to  meet  the  MOE 
requirements  at  sections  403(b)(6)  and 
409(a)(10)  of  the  Act  and  subpart  B  of 
part  264  of  this  chapter  and  retain 
contingency  funds  made  available  to  the 
State.  The  only  expenditures  that 
qualify  for  Contingency  Fimd  MOE  are 
State  TANF  expenditures. 

Control  group  is  a  term  relevant  to 
continuation  of  a  "waiver"  and  has  the 
meaning  specified  at  §  260.71. 
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Countable  State  expenditures  has  the 
meaning  specified  at  §  264.0  of  this 
chapter. 

Discretionary  fund  of  the  CCDF  refers 
to  child  care  funds  appropriated  under 
the  CODBG. 

EA  means  Emergency  Assistance. 

Eligible  State  means  a  State  that, 
during  the  27-month  period  ending  with 
the  close  of  the  first  quarter  of  the  fiscal 
year,  has  submitted  a  TANF  plan  that 
we  have  determined  is  complete. 

Emergency  assistance  means  the 
program  option  available  to  States  imder 
sections  403(a)(5)  and  406(e)  of  prior 
law  to  provide  short-term  assistance  to 
needy  families  with  children. 

Expenditure  means  any  amoimt  of 
Federal  TANF  or  State  MOE  funds  that 
a  State  expends,  spends,  pays  out,  or 
disburses  consistent  with  the 
requirements  of  parts  260  through  265 
of  this  chapter.  It  may  include 
expenditure^  on  the  refundable  portions 
of  State  or  local  tax  credits,  if  they  are 
consistent  with  the  provisions  at 
§  260.33.  It  does  not  include  any 
amounts  that  merely  represent  avoided 
costs  or  foregone  revenue.  Avoided 
costs  include  such  items  as  contractor 
penalty  pajrments  for  poor  performance 
and  purchase  price  discoimts,  rebates, 
and  credits  that  a  State  receives. 
Foregone  revenue  includes  State  tax 
provisions — such  as  waivers, 
deductions,  exemptions,  or 
nonrefundable  tax  credits — ^that  reduce 
a  State's  tax  revenue. 

Experimental  group  is  a  term  relevant 
to  continuation  of  a  "waiver"  and  has 
the  meaning  specified  at  §  260.71. 

FAG  has  me  meaning  specified  at 
§  264.0(b)  of  this  chapter. 

Family  Violence  Option  (or  FVO)  has 
the  meaning  specified  at  §  260.51. 

FAMIS  means  the  automated 
statewide  management  information 
system  under  sections  402(a)(30), 
402(e),  and  403  of  prior  law. 

Federal  expenditures  means 
expenditures  by  a  State  of  Federal 
TANF  funds. 

Federal  TANF  funds  means  all  funds 
provided  to  the  State  under  section  403 
of  the  Act  except  WtW  fimds  awarded 
under  section  403(a)(5),  including  the 
SFAG,  any  bonuses,  supplemental 
grants,  or  contingency  fimds. 

Federally  recognized  good  cause 
domestic  violence  waiver  has  the 
meaning  specified  at  §  260.51. 

FiscaJyear  means  the  12-month 
period  begiiming  on  October  1  of  the 
preceding  calendar  year  and  ending  on 
September  30. 

fY  means  fiscal  year. 

Good  cause  domestic  violence  waiver 
has  the  meaning  specified  at  §  260.51. 

Governor  means  the  Chief  Executive 
OfGcer  of  the  State.  It  thus  includes  the 


Governor  of  each  of  the  50  States  and 
the  Territories  and  the  Mayor  of  the 
District  of  Columbia. 

lEVS  means  the  Income  and 
Eligibility  Verification  System  operated 
piirsuant  to  the  provisions  in  section 
1137  of  the  Act. 

Inconsistent  is  a  term  relevant  to 
continuation  of  a  "waiver"  and  has  the 
meaning  specified  at  §  260.71. 

Indian.  Indian  Tribe  and  Tribal 
Organization  have  the  meaning  given 
such  terms  by  section  4  of  the  Indian 
Self-Determination  and  Education 
Assistance  Act  (25  U.S.C.  450b),  except 
that  the  term  "Indian  tribe"  means,  with 
respect  to  the  State  of  Alaska,  only  the 
Metlakatla  Indian  Community  of  the 
Annette  Islands  Reserve  and  the 
following  Alaska  Native  regional 
nonprofit  corporations: 

(1)  Arctic  Slope  Native  Association; 

(2)  Kawerak,  Inc.; 

(3)  Maniilaq  Association; 

(4)  Association  of  Village  Council 
Presidents; 

(5)  Tanana  Chiefs  Council; 

(6)  Cook  Inlet  Tribal  Council; 

(7)  Bristol  Bay  Native  Association; 

(8)  Aleutian  and  Pribilof  Island 
Association; 

(9)  Chugachmuit; 

(10)  Tlingit  Haida  Central  Council; 

(11)  KodJak  Area  Native  Association; 
and 

(12)  Copper  River  Native  Association. 
Individual  Development  Account,  or 

IDA,  has  the  meaning  specified  at 
§  263.20  of  this  chapter. 

Job  Opportuiuties  and  Basic  Skills 
Training  Program  means  the  program 
imder  title  IV-F  of  prior  law  to  provide 
education,  training  and  employment 
services  to  welfare  recipients. 

JOBS  means  the  Job  Opportunities 
and  Basic  Skills  Training  Program. 

Minor  child  means  an  individual  who: 

(1)  Has  not  attained  18  years  of  age; 
or 

(2)  Has  not  attained  19  years  of  age 
and  is  a  full-time  student  in  a  secondary 
school  (or  in  the  equivalent  level  of 
vocational  or  technical  training). 

MOE  means  maintenance-of-effort. 

Needy  State  is  a  term  that  pertains  to 
the  provisions  on  the  Contingency  Fund 
and  the  penalty  for  failure  to  meet 
participation  rates.  It  means,  for  a 
month,  a  State  where: 

(l)(i)  The  average  rate  of  total 
unemployment  (seasonally  adjusted)  for 
the  most  recent  3-month  period  for 
which  data  are  published  for  all  States 
equals  or  exceeds  6.5  percent;  and 

(ii)  The  average  rate  of  total 
imemplo3mient  (seasonally  adjusted)  foi 
such  3-month  period  equals  or  exceeds 
110  percent  of  the  average  rate  for  either 
(or  both)  of  the  corresponding  3-month 


periods  in  the  two  preceding  calendar 
years;  or 

(2)  The  Secretary  of  Agriculture  has 
determined  that  the  average  number  of 
individuals  participating  in  the  Food 
Stamp  program  in  the  State  has  grown 
at  least  10  percent  in  the  most  recent  3- 
month  period  for  which  data  are 
available. 

Noncustodial  parent  means  a  parent 
of  a  minor  child  receiving  assistance 
who: 

(1)  Lives  in  the  State;  and 

(2)  Does  not  live  in  the  same 
household  as  the  child. 

Prior  law  means  the  provisions  of  title 
IV-A  and  IV-F  of  the  Act  in  effect  as  of 
August  21, 1996.  They  include 
provisions  related  to  Aid  to  Families 
with  Dependent  Children  (or  AFDC), 
Emergency  Assistance  (or  EA),  Job 
Opportimities  and  Basic  Skills  Training 
(or  JOBS),  and  FAMIS. 

PRWORA  means  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  or  Pub.  L. 
104-193,  42  U.S.C.  1305  note. 

Qualified  Aliens  has  the  meaning 
prescribed  under  section  431  of 
PRWORA.  as  amended,  8  U.S.C.  1641. 

Qualified  State  Expenditures  means 
the  total  amount  of  State  funds 
expended  during  the  fiscal  year  that 
coimt  for  basic  MOE  purposes.  It 
includes  expenditures,  imder  any  State 
program,  for  any  of  the  following  with 
respect  to  eligible  families: 

(1)  Cash  assistance; 

(2)  Child  care  assistance; 

(3)  Educational  activities  designed  to 
increase  self-sufficiency,  job  training, 
and  work,  excluding  any  expenditure 
for  public  education  in  the  State  except 
expenditiires  involving  the  provision  of 
services  or  assistance  of  an  eligible 
family  that  is  not  generally  available  to 
persons  who  are  not  members  of  an 
eligible  family; 

(4)  Any  other  use  of  funds  allowable 
under  subpart  A  of  part  263  of  this 
chapter;  and 

(5)  Administrative  costs  in  connection 
vrith  the  matters  described  in 
paragraphs  (1),  (2),  (3)  and  (4)  of  this 
definition,  but  only  to  the  extent  that 
such  costs  do  not  exceed  15  percent  of 
the  total  amoimt  of  qualified  State 
expenditures  for  the  fiscal  year. 

Secretary  means  Secretary  of  the 
Department  of  Health  and  Human 
Services  or  any  other  Department 
official  duly  authorized  to  act  on  the 
Secretary's  behalf. 

Segregated  State  TANF  expenditures 
means  expenditures  of  State  funds 
within  the  TANF  program  that  are  not 
commingled  with  Federal  TANF  funds. 

Separate  State  program,  or  SSP, 
means  a  program  operated  outside  of 
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TANF  in  which  the  expenditures  of 
State  funds  may  count  for  basic  MOE 
purposes. 

SFAG  means  State  ^unily  assistance 
grant,  as  defined  in  this  section. 

SFAG  payable  means  the  SFAG 
amoiut,  reduced,  as  appropriate,  for  any 
Tribal  Family  Assistance  Grants  made 
on  behalf  of  Indian  families  residing  in 
the  State  and  any  penalties  imposed  on 
a  State  under  this  chapter. 

Single  audit  means  an  audit  or 
supplementary  review  conducted  under 
the  authority  of  the  Single  Audit  Act  at 
31  U.S.C.  chapter  75. 

Social  Services  Block  Grant  means  the 
social  services  program  operated  imder 
title  XX  of  the  Act,  pursuant  to  42 
U.S.C.  1397. 

SSBG  means  the  Social  Services  Block 
Grant. 

State  means  the  50  States  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam,  and 
American  Samoa,  imless  otherwise 
specified. 

State  agency  means  the  agency  that 
the  Governor  certifies  as  the 
administering  and  supervising  agency 
for  the  TANF  program,  pursuant  to 
section  402(a)(4)  of  the  Act. 

State  family  assistance  grant  means 
the  amount  of  the  basic  block  grant 
allocated  to  each  eligible  State  under  the 
formula  at  section  403(a)(1)  of  the  Act. 

State  MOE  expenditures  means  the 
expenditure  of  State  funds  that  may 
coimt  for  purposes  of  the  basic  MOE 
requirements  at  section  409(a)(7)  of  the 
Act  and  the  Contingency  Fund  MOE 
requirements  at  sections  403(b)(4)  and 
409{a){10)oftheAct. 

State  TANF  expenditures  means  the 
expenditiUB  of  State  funds  within  the 
TANF  program. 

TANF  means  The  Temporary 
Assistance  for  Needy  Families  Program. 

TANF  program  means  a  State  program 
of  fomily  assistance  operated  by  an 
eligible  State  imder  its  State  TANF  plan. 

Territories  means  the  Commonwealth 
of  Puerto  Rico,  the  United  States  Virgin 
Islands,  Guam,  and  American  Samoa. 

Title  IV-A  refers  to  the  title  and  part 
of  the  Act  that  now  includes  TANF,  but 
previously  included  AFDC  and  EA.  For 
the  purpose  of  the  TANF  program 
regulations,  this  term  does  not  include 
child  care  programs  authorized  and 
funded  under  section  418  of  the  Act,  or 
their  predecessors,  imless  we  specify 
otherwise. 

Tribal  family  assistance  grant  means 
a  grant  paid  to  a  Tribe  that  has  an 
approved  Tribal  family  assistance  plan 
under  section  412(a)(1)  of  the  Act. 

Tribal  grantee  means  a  Tribe  that 
receives  Federal  TANF  funds  to  operate 


a  Tribal  TANF  program  under  section 
412(a)  of  the  Act. 

Tribal  TANF  program  means  a  TANF 
program  developed  by  an  eligible  Tribe, 
Tribal  oi:ganization,  or  consortium  and 
approved  by  us  under  section  412  of  the 
Act. 

Tribe  means  Indian  Tribe  or  Tribal 
organization,  as  defined  elsewhere  in 
this  section.  The  definition  may  include 
Tribal  consortia  (i.e.,  groups  of  federally 
recognized  Tribes  or  Alaska  Native 
entities  that  have  banded  together  in  a 
formal  arrangement  to  develop  and 
administer  a  Tribal  TANF  program). 

Victim  of  domestic  violencenas  the 
meaning  specified  at  §  260.51. 

Waiver,  when  used  in  subpart  C  of 
this  part,  has  the  meaning  specified  at 
§260.71. 

We  (and  any  other  first  person  plural 
pronouns)  means  the  Secretary  of 
Health  and  Human  Services  or  any  of 
the  following  individuals  or 
organizations  acting  in  an  official 
capacity  on  the  Secretary's  behalf:  the 
Assistant  Secretary  for  Children  and 
Families,  the  Regional  Administrators 
for  Children  and  Families,  the 
Department  of  Health  and  Human 
Services,  and  the  Administration  for 
Children  and  Families. 

Welfare-to-Work  means  the  new 
program  for  funding  work  activities  at 
section  403(a)(5)  of  the  Act. 

MW  means  Welfare-to-Work. 

WtW  cash  assistance  has  the  meaning 
specified  at  §  260.32. 

§260.31    What  dOM  the  t0rm"aMistanc«" 
mean? 

(a)(1)  The  term  "assistance"  includes 
cash,  payments,  vouchers,  and  other 
forms  of  benefits  designed  to  meet  a 
family's  ongoing  basic  needs  (i.e.,  for 
food,  clothkig,  shelter,  utilities, 
household  goods,  personal  care  items, 
and  general  incidental  expenses). 

(2)  It  includes  such  benefits  even 
when  they  are: 

(i)  Provided  in  the  form  of  payments 
by  a  TANF  agency,  or  other  agency  on 
its  behalf,  to  individual  recipients;  and 

(ii)  Conditioned  on  partiapation  in 
work  experience  or  community  service 
(or  any  other  work  activity  under 
§  261.30  of  this  chapter). 

(3)  Except  where  excluded  under 
paragraph  (b)  of  this  section,  it  also 
includes  supportive  services  such  as 
transportation  and  child  care  provided 
to  families  who  are  not  employed. 

(b)  It  excludes: 

(1)  Nonrecurrent,  short-term  benefits 
that: 

(i)  Are  designed  to  deal  with  a 
specific  crisis  situation  or  episode  of 
need; 

(ii)  Are  not  intended  to  meet  recurrent 
or  ongoing  needs;  and 


(iii)  Will  not  extend  beyond  four 
months. 

(2)  Work  subsidies  (i.e.,  payments  to 
employers  or  third  parties  to  help  cover 
the  costs  of  employee  wages,  benefits, 
supervision,  and  training); 

(3)  Supportive  services  such  as  child 
care  and  transportation  provided  to 
families  who  are  employed; 

(4)  Refundable  earned  income  tax 
credits; 

(5)  Contributions  to,  and  distributions 
from.  Individual  Development 
Accoimts; 

(6)  Services  such  as  coimseling,  case 
management,  peer  support,  child  care 
information  and  referral,  transitional 
services,  job  retention,  job  advancement, 
and  other  employment-related  services 
that  do  not  provide  basic  income 
support;  and 

(7)  Transportation  benefits  provided 
under  a  Job  Access  or  Reverse  Commute 
project,  pursuant  to  section^04(k}  of  the 
Act,  to  an  individual  who  is  not 
otherwise  receiving  assistance. 

(c)  The  definition  of  the  term 
assistance  specified  in  paragraphs  (a) 
and  (b)  of  this  section: 

(1)  Does  not  apply  to  the  use  of  the 
term  assistance  at  part  263,  subpart  A, 
or  at  part  264,  subpart  B,  of  this  chapter; 
and 

(2)  Does  not  preclude  a  State  from 
providing  other  types  of  benefits  and 
services  in  support  of  the  TANF  goal  at 
§  260.20(a). 

§260.32    What  doe*  the  tann  "WtW  cash 
assistance"  mean? 

(a)  For  the  purpose  of  §  264.1(b)(l)(iii} 
of  this  chapter,  WtW  cash  assistance 
only  includes  benefits  that: 

(1)  Meet  the  definition  of  assistance  at 
§  260.31;  and 

(2)  Are  directed  at  basic  needs. 

(b)  Thus,  it  includes  benefits 
described  in  paragraphs  (a)(1)  and  (a)(2) 
of  §  260.31,  but  excludes  benefits 
described  in  paragraph  (a)(3)  of 
§260.31. 

(c)  It  only  includes  benefits  identified 
in  paragraphs  (a)  and  (b)  of  this  section 
when  they  are  provided  in  the  form  of 
cash  pa3rments,  checks,  reimbursements, 
electronic  funds  transfers,  or  any  other 
form  that  can  legally  be  converted  to 
currency. 

§260.33  When  are  expenditures  on  State 
or  locai  tax  credits  allowable  expenditures 
for  TANF-related  purposes? 

(a)  To  be  an  allowable  expenditure  for 
TANF-related  purposes,  any  tax  credit 
program  must  be  reasonably  calculated 
to  accomplish  one  of  the  purposes  of  the 
TANF  program,  as  specified  at  §  260.20. 

(b)(1)  In  addition,  piusuant  to  the 
definition  of  expenditure  at  §  260.30,  we 
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would  only  consider  the  refundable 
portion  of  a  State  or  local  tax  credit  to 
be  an  allowable  expenditure. 

(2)  Under  a  State  Earned  Income  Tax 
Credit  (ETTC)  program,  the  refundable 
portion  that  may  count  as  an 
expenditure  is  die  amount  that  exceeds 
a  family's  State  income  tax  liability 
prior  to  application  of  the  EITC.  (The 
family's  tax  liabiUty  is  the  amount  owed 
prior  to  any  adjustments  for  credits  or 
payments.)  hi  other  words,  we  would 
count  only  the  portion  of  a  State  EITC 
that  the  State  refunds  to  a  femily  and 
that  is  above  the  amount  of  EITC  used 
as  credit  towards  the  fami^'%  State 
income  tax  liability. 

(3)  For  other  refundable  (and 
allowable)  State  and  local  tax  credits, 
such  as  refundable  dependent  care 
credits,  the  refundable  portion  that 
would  count  as  an  expenditure  is  the 
amount  of  the  credit  that  exceeds  the 
taxpayer's  tax  liability  prior  to  the 
application  of  the  credit.  (The  taxpayer's 
liability  is  the  amount  owed  prior  to  any 
adjustments  for  credits  or  payments.)  In 
other  words,  we  wotdd  count  only  the 
portion  of  the  credit  that  the  State 
refunds  to  the  taxpayer  and  that  is  above 
the  amount  of  the  credit  appUed  against 
the  taxpayer's  tax  bill. 

1260.35    What  other  Federal  laws  apply  to 
TANF? 

(a)  Under  section  408(d)  of  the  Act, 
the  following  provisions  of  law  apply  to 
any  program  or  activity  funded  with 
Federal  TANF  funds: 

(1)  The  Age  Discrimination  Act  of 
1975; 

(2)  Section  504  of  the  Rehabilitation 
Act  of  1973; 

(3)  The  Americans  with  Disabilities 
Act  of  1990;  and 

(4)  Tide  VI  of  the  Civil  Rights  Act  of 
1964. 

(b)  The  limitation  on  Federal 
regulatory  and  enforcement  authority  at 
section  417  of  the  Act  does  not  limit  the 
effect  of  other  Federal  laws,  including 
Federal  employment  laws  (such  as  the 
Fair  Labor  Standards  Act  (FLSA),  the 
Occupational  Safety  and  Health  Act 
(OSHA)  and  unemployment  insurance 
(UI))  and  nondiscrimination  laws.  These 
laws  apply  to  TANF  beneficiaries  in  the 
same  manner  as  they  apply  to  other 
workers. 

f  260.40    Whan  are  these  provisions  in 
effect? 

(a)  In  determining  whether  a  State  is 
subject  to  a  penalty  under  parts  261 
through  265  of  this  chapter,  we  will  not 
apply  the  regulatory  provisions  in  parts 
260  through  265  of  this  chapter 
retroactively.  We  will  judge  State 
actions  that  occurred  prior  to  the 


effective  date  of  these  rules  and 
expenditiues  of  funds  received  prior  to 
the  effective  date  only  against  a 
reasonable  interpretation  of  the 
statutory  provisions  in  tide  IV-A  of  the 
Act. 

(b)  The  effective  date  of  these  rules  is 
October  1, 1999. 

Subpart  B— What  Special  Provisions 
Apply  to  Victims  of  Domsstic 
Violence? 

§260.50    What  is  the  purpose  Of  this 
subpart? 

Under  section  402(a)(7)  of  the  Act, 
under  its  TANF  plan,  a  State  may  elect 
to  implement  a  special  program  to  serve 
victims  of  domestic  violence  and  to 
weiive  program  requirements  for  such 
individuals.  This  subpart  explains  how 
adoption  of  these  provisions  afiiscts  the 
penalty  determinations  applicable  if  a 
State  fails  to  meet  its  work  participation 
rate  or  comply  with  the  five-year  limit 
on  Federal  assistance. 

§260.51    What  definitions  apply  to  this 
sut>part? 

Family  Violence  Option  (or  FVO) 
means  the  provision  at  section  402(a)(7) 
of  the  Act  under  which  a  State  certifies 
in  its  State  plan  if  it  has  elected  the 
option  to  implement  comprehensive 
strategies  for  identifying  and  serving 
victims  of  domestic  violence. 

Federally  recognized  good  cause 
domestic  violence  waiver  means  a  good 
cause  domestic  violence  waiver  that 
meets  the  requirements  at  §§  260.52(c) 
and  260.55. 

Good  cause  domestic  violence  waiver 
means  a  waiver  of  one  or  more  program 
requirements  granted  by  a  State  to  a 
victim  of  domestic  violence  under  the 
FVO,  as  described  at  §  260.52(c). 

Victim  of  domestic  violence  means  an 
individual  who  is  battered  or  subject  to 
extreme  cruelty  under  the  definition  at 
section  408(a)(7)(C)(iii)  of  the  Act. 

§260.52    What  are  the  tMsic  provisions  of 
the  Family  Violence  Option  (FVO)? 

Section  402(a)(7)  of  the  Act  provides 
that  States  electing  the  FVO  certify  that 
they  have  established  and  are  enforcing 
standards  and  procedures  to: 

(a)  Screen  and  identify  individuals 
receiving  TANF  and  MOE  assistance 
with  a  history  of  domestic  violence, 
while  maintaining  the  confidentiality  of 
such  individuals; 

(b)  Refer  such  individuals  to 
counseling  and  supportive  services;  and 

(c)  Provide  waivers,  pursuant  to  a 
determination  of  good  cause,  of  normal 
program  requirements  to  such 
individuals  for  so  long  as  necessary  in 
cases  where  compliance  would  make  it 
more  difficult  for  such  individuals  to 


escape  domestic  violence  or  imfairly 
penalize  those  who  are  or  have  been 
victimized  by  such  violence  or  who  are 
at  risk  of  furdier  domestic  violence. 

§260.54    Do  States  have  fiexibility  to  grant 
good  cause  domestic  violence  waivers? 

(a)  Yes;  States  have  broad  flexibility  to 
grant  these  waivers  to  victims  of 
domestic  violence.  For  example,  they 
may  determine  which  program 
requirements  to  waive  and  decide  how 
long  each  waiver  might  be  necessary. 

(b)  However,  if  a  State  wants  us  to 
take  the  waivers  that  it  grants  into 
account  in  deciding  if  it  has  reasonable 
cause  for  foiling  to  meet  its  work 
participation  rates  or  comply  with  the 
five-year  limit  on  Federal  assistance,  has 
achieved  compliance  or  made 
significant  progress  towards  achieving 
compliance  with  such  requirements 
during  a  corrective  compliance  period, 
or  qualifies  for  a  reduction  in  its  work 
penalty  under  §  261.51  of  this  chapter, 
the  waivers  must  be  federally 
recognized  good  cause  domestic 
violence  waivers,  within  the  meaning  of 
§§  260.52(c)  and  260.55,  and  the  State 
must  submit  the  information  specified 
at  §  265.9(b)(5)  of  this  chapter  on  its 
strategies  and  procedures  for  serving 
victims  of  domestic  violence  and  the 
number  of  waivers  granted. 

§260.55    What  are  the  edditionel 
requirements  for  Federal  recognition  of 
good  ceuse  domestic  violence  wehfsrs? 

To  be  federally  recognized,  good 
cause  domestic  violence  waivers  must: 

(a)  Identify  the  specific  program 
requirements  that  are  being  waived; 

(b)  Be  granted  appropriately  based  on 
need,  as  determined  by  an 
individualized  assessment  by  a  person 
trained  in  domestic  violence  and 
redeterminations  no  less  often  than 
every  six  months; 

(c)  Be  accompanied  by  an  appropriate 
services  plan  that: 

(1)  Is  developed  by  a  person  trained 
in  domestic  violence; 

(2)  Reflects  the  individualized 
assessment  and  any  revisions  indicated 
by  the  redetermination;  and 

(3)  To  the  extent  consistent  with 

§  260.52(c),  is  designed  to  lead  to  work. 

§260.58    What penetty  relief  ie evaHabie to 
a  State  wliose  failure  to  meet  the  work 
perticipation  rates  is  attritMitabie  to 
providing  federally  recognized  good  ceuee 
domestic  violence  weivers? 

(a)(1)  We  will  determine  that  a  State 
has  reasonable  cause  if  its  failure  to 
meet  the  work  participation  rates  was 
attributable  to  federally  recognized  good 
cause  domestic  violence  waivers 
granted  to  victims  of  domestic  violence. 
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(2)  To  receive  reasonable  cause  under 
the  provisions  of  §  262.5(b)  of  this 
chapter,  the  State  must  provide 
evidence  that  it  achieved  the  applicable 
rates,  except  with  respect  to  any 
individuals  who  received  a  federally 
recognized  good  cause  domestic 
violence  waiver  of  work  participation 
requirements.  In  other  words,  it  must 
demonstrate  that  it  met  the  applicable 
rates  when  such  waiver  cases  are 
removed  from  the  calculations  at 
§§261.22Cb)  and  261.24(b)  of  this 
chapter. 

(b)(1)  We  will  reduce  a  State's  penalty 
based  on  the  degree  of  noncompliance 
to  the  extent  that  its  failure  to  meet  the 
work  participation  rates  was  attributable 
to  federally  recognized  good  cause 
domestic  violence  waivers. 

(2)  To  receive  a  reduction  based  on 
degree  of  noncompliance  under  the 
provisions  of  §  261.51  of  this  chapter,  a 
State  granting  federally  recognized  good 
cause  domestic  violence  waivers  of 
work  participation  requirements  must 
demonstrate  that  it  achieved 
participation  rates  above  the  threshold 
at  §  261.51(b)(3)  of  this  chapter,  when 
such  waiver  cases  are  removed  from  the 
calculations  at  §§  261.22(b)  and 
261.24(b)  of  this  chapter. 

(c)  We  may  take  federally  recognized 
good  cause  domestic  violence  waivers  of 
work  requirements  into  consideration  in 
deciding  whether  a  State  has  achieved 
compliance  or  made  significant  progress 
towards  achieving  compliance  in 
meeting  the  work  participation  rates 
during  a  corrective  compliance  period. 

(d)  To  receive  the  penalty  relief 
specified  in  paragraphs  (a),  (b),  and  (c) 
of  this  section,  the  State  must  submit 
the  information  specified  at  §  265.9(b)(5) 
of  this  chapter. 

Section  260.59— What  Penalty  Relief  is 
Available  to  a  State  That  Failed  To 
Comply  With  the  Five-Year  Limit  on 
Federal  Assistance  Because  It  Provided 
Federally  Recognized  Good  Cause 
Domestic  Violence  Waivers? 

(a)(1)  We  will  determine  that  a  State 
has  reasonable  cause  if  it  foiled  to 
comply  with  the  five-year  limit  on 
Federal  assistance  because  of  federally 
recognized  good  cause  domestic 
violence  waivers  granted  to  victims  of 
domestic  violence. 

(2)  More  specifically,  to  receive 
reasonable  cause  imder  the  provisions  at 
§  264.3(b)  of  this  chapter,  a  State  must 
demonstrate  that: 

(i)  It  granted  federally  recognized 
good  cause  domestic  violence  waivers  to 
extend  time  limits  based  on  the  need  for 
continued  assistance  due  to  ciurent  or 
past  domestic  violence  or  the  risk  of 
further  domestic  violence;  and 


(ii)  When  individuals  and  their 
families  are  excluded  bom  the 
calcidation,  the  percentage  of  families 
receiving  federally  funded  assistance  for 
more  than  60  months  did  not  exceed  20 
percent  of  the  total. 

(b)  We  may  take  federally  recognized 
good  cause  domestic  violence  waivers  to 
extend  time  limits  into  consideration  in 
deciding  whether  a  State  has  achieved 
compliance  or  made  significant  progress 
towards  achieving  compliance  in 
meeting  the  five-year  limit  on  Federal 
assistance  diuing  a  corrective 
compliance  period. 

(c)  To  receive  the  penalty  relief 
specified  in  paragraphs  (a)  and  (b)  of 
this  section,  the  State  must  submit  the 
information  specified  at  §  265.9(b)(5)  of 
this  chapter. 

Subpart  C— What  Special  Provisions 
Apply  to  States  ttiat  Were  Operating 
Programs  Under  Approved  Waivers? 

§260.70    What  is  the  purpose  of  this 
subpart? 

.  (a)  Under  section  415  of  the  Act,  if  a 
State  was  granted  a  waiver  under 
section  1115  of  the  Act  and  that  waiver 
was  in  effect  on  August  22, 1996,  the 
amendments  made  by  PRWORA  do  not 
apply  for  the  period  of  the  waiver,  to  the 
extent  that  they  are  inconsistent  with 
the  waiver  and  the  State  elects  to 
continue  its  waiver. 

(b)  Identification  of  waiver 
inconsistencies  is  relevant  for  the 
determination  of  penalties  in  three 
areas: 

(1)  Under  §  261.50  of  this  chapter  for 
failing  to  meet  the  work  participation 
rates  at  part  261  of  this  chapter; 

(2)  Under  §  264.2  of  this  chapter  for 
failing  to  comply  with  the  five-year 
limit  on  Federal  assistance  at  subpart  A 
of  part  264  of  this  chapter;  and 

(3)  Under  §  261.54  of  this  chapter  for 
failing  to  impose  sanctions  on 
individuals  who  fail  to  work. 

(c)  This  subpart  explains  how  we  will 
determine  waiver  inconsistencies  and 
apply  them  in  the  penalty  determination 
process  for  these  penalties. 

S  260.71    What  definitions  apply  to  this 
subpart? 

(a)  Inconsistent  means  that  complying 
with  the  TANF  work  participation  or 
sanction  requirements  at  section  407  of 
the  Act  or  the  time-limit  requirement  at 
section  408(a)(7)  of  the  Act  would 
necessitate  that  a  State  change  a  policy 
reflected  in  an  approved  waiver. 

(b)  Waiver  consists  of  the  work 
participation  or  time-limit  component  of 
the  State's  demonstration  project  under 
section  1115  of  the  Act.  The  component 
includes  the  revised  AFDC  requirements 


indicated  in  the  State's  waiver  list,  as 
approved  by  the  Secretary  under  the 
authority  of  section  1115,  and  the 
associated  AFDC  provisions  that  did  not 
need  to  be  waived. 

(c)  Control  group  and  experimental 
group  have  the  meanings  specified  in 
the  terms  and  conditions  of  the  State's 
demonstration. 

1260.72    What  basic  requirements  must 
State  demonstration  components  meet  for 
tiM  purpose  of  determining  if 
inconsistencies  exist  with  respect  to  work 
requirements  or  time  iimlts? 

(a)  The  policies  must  be  consistent 
with  the  requirements  of  section  415  of 
the  Act  and  the  requirements  of  this 
subpart. 

(b)  The  policies  must  be  within  the 
scope  of  the  approved  waivers  both  in 
terms  of  geographical  coverage  and  the 
coverage  of  the  types  of  cases  specified 
in  the  waiver  approval  package. 

(c)  The  State  must  have  applied  its 
waiver  policies  on  a  continuous  basis 
from  the  date  that  it  implemented  its 
TANF  program,  except  that  it  may  have 
adopted  modifications  that  have  the 
effect  of  making  its  policies  more 
consistent  with  the  provisions  of 
PRWORA. 

(d)  An  inconsistency  may  not  apply 
beyond  the  earlier  of  the  following 
dates: 

(1)  The  expiration  of  waiver  authority 
as  determined  in  accordance  with  the 
demonstration  terms  and  conditions;  or 

(2)  For  any  specific  inconsistency,  the 
date  upon  which  the  State  discontinued 
the  applicable  waiver  policy. 

(e)  "uie  State  must  submit  the 
Governor's  certification  specified  in 
§260.75. 

(f)  In  general,  the  policies  in  this 
subpart  do  not  have  the  effect  of 
delaying  the  date  when  a  State  might  be 
subject  to  the  work  or  time-limit 
penalties  at  §§261.50,  261.54,  and  264.1 
of  this  chapter  or  the  data  collection 
requirements  at  part  265  of  this  chapter. 

§  260.73  How  do  existing  welfare  reform 
waivers  affect  tfie  participation  rates  and 
work  rules? 

(a)  If  a  State  is  implementing  a  work 
participation  component  imder  a 
waiver,  in  accordance  with  this  subpart, 
the  provisions  of  section  407  of  the  Act 
will  not  apply  in  determining  if  a 
penalty  should  be  imposed,  to  the 
extent  that  the  provision  is  inconsistent 
with  the  waiver. 

(b)  For  the  purpose  of  determining  if 
the  State's  demonstration  has  a  work 
participation  component,  the  waiver  list 
for  the  demonstration  must  include  one 
or  more  specific  provisions  that  directly 
correspond  to  the  work  policies  in 
section  407  of  the  Act  (i.e.,  change 
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allowable  JOBS  activities,  exemptions 
from  JOBS  participation,  hours  of 
required  JOBS  participation,  or 
sanctions  for  noncompliance  with  JOBS 
participation). 

(c)  Corresponding  to  the 
inconsistencies  certified  by  the 
Governor  under  §  260.75: 

(1)  We  will  calculate  the  State's  work 
participation  rates,  by: 

(i)  Excluding  cases  exempted  from 
participation  vmder  the  demonstration 
component  and,  if  applicable, 
experimental  and  control  cases  not 
otherwise  exempted,  in  caloilating  the 
rate; 

(ii)  Defining  work  activities  as  defined 
in  the  demonstration  component  in 
determining  the  niunerator;  and 

(iii)  Including  cases  meeting  the 
required  number  of  horns  of 
participation  in  work  activities  in 
accordance  with  demonstration 
component  policy,  in  determining  the 
niunerator. 

(2)  We  will  determine  whether  a  State 
is  taking  appropriate  sanctions  when  an 
individual  refuses  to  work  based  on  the 
State's  certified  waiver  policies. 

(d)  We  will  use  the  data  submitted  by 
States  pursuant  to  §  265.3  of  this  chapter 
to  calculate  and  make  public  a  State's 
work  participation  rates  under  both  the 
TANF  requirements  and  the  State's 
alternative  waiver  requirements. 

§  260.74    How  do  existing  welfare  refonn 
waivers  affect  the  application  of  the  Federal 
time-limit  provisions? 

(a)(1)  If  a  State  is  implementing  a 
time-limit  component  imder  a  waiver, 
in  accordance  with  this  subpart,  the 
provisions  of  section  408(a)(7)  of  the  Act 
will  not  apply  in  determining  if  a 
penalty  should  be  imposed,  to  the 
extent  that  they  are  inconsistent  with 
the  waiver. 

(2)  For  the  purpose  of  determining  if 
the  State's  demonstration  has  a  time- 
limit  component,  the  waiver  list  for  the 
demonstration  must  include  provisions 
that  directly  correspond  to  the  time- 
limit  policies  enumerated  in  section 
408(a)(7)  of  the  Act  (i.e.,  address  which 
individuals  or  families  are  subject  to,  or 
exempt  firom,  terminations  of  assistance 
based  solely  on  the  passage  of  time  or 
who  qualifies  for  extensions  to  the  time 
limit). 

(b)(1)  Generally,  under  an  approved 
waiver,  except  as  provided  in  paragraph 
(b)(3)  of  this  section,  a  State  will  count, 
toward  the  Federal  five-year  limit,  all 
months  for  which  the  head-of- 
household  or  spouse  of  the  head-of- 
household  subject  to  the  State  time  limit 
receives  assistance  with  Federal  TANF 
funds,  just  as  it  would  if  it  did  not  have 
an  approved  waiver. 


(2)  The  State  need  not  count,  toward 
the  Federal  five-year  limit,  any  months 
for  which  a  head-of-household  or 
spouse  of  the  head-of-household 
receives  assistance  with  Federal  TANF 
funds  while  that  individual  is  exempt 
from  the  State's  time  limit  under  the 
State's  approved  waiver. 

(3)  Where  a  State  has  continued  a 
time  limit  under  waivers  that  only 
terminates  assistance  for  adults,  the 
State  need  not  count,  toward  the  Federal 
five-year  limit,  any  months  for  which  an 
adult  subject  to  the  State  time  limit 
receives  assistance  with  Federal  TANF 
funds. 

(4)  The  State  may  continue  to  provide 
assistance  with  Federal  TANF  funds  for 
more  than  60  months,  without  a 
numerical  limit,  to  families  provided 
extensions  to  the  State  time  limit,  under 
the  provisions  of  the  terms  and 
conditions  of  the  approved  waiver. 

(c)  Corresponding  to  the 
inconsistencies  certified  by  the 
Governor  under  §  260.75,  we  will 
calculate  the  State's  time-limit 
exceptions  by: 

(1)  Excluding,  from  the  determination 
of  the  number  of  months  of  Federal 
assistance  received  by  a  family: 

(i)  Any  month  in  which  the  adult(s) 
were  exempt  from  the  State's  time  limit 
under  the  terms  of  an  approved  waiver 
or  any  months  in  which  the  children 
received  assistance  under  a  waiver  that 
only  terminated  assistance  to  adults; 
and 

(ii)  If  applicable,  experimental  and 
control  group  cases  not  otherwise 
exempted;  and 

(2)  Applying  the  State's  waiver 
policies  with  respect  to  the  availability 
of  extensions  to  ihe  time  limit. 

§  260.75  If  a  State  is  claiming  a  waiver 
incofisistency  for  work  requirements  or 
time  limits,  what  must  the  Governor  certify? 

(a)  The  Governor  of  the  State  must 
certifyin  writing  to  the  Secretary  that: 

(1)  The  applicable  policies  have  been 
continually  applied  in  operating  the 
TANF  program,  as  described  in 

§  260.72(c); 

(2)  The  inconsistencies  claimed  by  the 
State  are  within  the  scope  of  the 
approved  waivers,  as  described  in 

§  260.72(b); 

(b)  The  certification  must  identify  the 
specific  inconsistencies  that  the  State 
chooses  to  continue  with  respect  to 
work  and  time  limits. 

(1)  If  the  waiver  inconsistency  claim 
includes  work  provisions,  the 
certification  must  specify  the  standards 
that  will  apply,  in  lieu  of  the  provisions 
in  subparts  B  and  C  of  part  261  of  this 
chapter,  to  determine: 

(ij  The  number  of  two-parent  and  all- 
parent  cases  that  are  exempt  from 


participation,  if  any,  for  the  purpose  of 
determining  the  denominator  of  the 
work  participation  rate; 

(ii)  The  number  of  nonexempt  two- 
parent  and  all-parent  cases  that  are 
participating  in  work  activities  for  the 
purpose  of  determining  the  numerator 
of  the  work  participation  rate,  including 
standards  applicable  to; 

(A)  Coimtable  work  activities;  and 

(B)  Required  houirs  of  work  for 
participation  for  individual  participants; 
and 

(iii)  The  penalty  against  an  individual 
or  family  when  an  individual  refuses  to 
work. 

(2)  If  the  waiver  inconsistency  claim 
includes  time-limit  provisions,  the 
certification  must  include  the  standards 
that  will  apply,  in  lieu  of  the  provisions 
in  §  264.1  of  this  chapter,  in 
determining: 

(i)  Which  families  are  counted  toward 
the  Federal  time  limit;  and 

(ii)  Whether  a  family  is  eligible  for  an 
extension  of  its  time  limit  on  federally 
funded  assistance. 

(3)  If  the  State  is  continuing  policies 
for  evaluation  purposes  in  accordance 
with  §260.76: 

(i)  The  certification  must  specify  any 
special  work  or  time-limit  standards 
that  apply  to  the  control  group  and 
experimental  group  cases;  and 

(ii)  The  State  may  choose  to  exclude 
cases  assigned  to  the  experimental  and 
control  groups,  which  are  not  otherwise 
exempt,  for  ihe  piupose  of  calculating 
the  work  participation  rate  or 
determining  State  compliance  related  to 
limiting  assistance  to  families  including 
adults  who  have  received  60  months  of 
Federal  TANF  assistance.  In  doing  so, 
the  State  may  effectively  exclude  all 
experimental  group  cases  and/or  control 
group  cases,  not  otherwise  exempt,  but 
may  not  exclude  individual  cases  on  a 
selective  basis. 

(c)  The  certification  may  include  a 
claim  of  inconsistency  wdth  respect  to 
horns  of  required  participation  in  work 
activities  only  if  the  State  has  written 
evidence  that,  when  implemented,  the 
waiver  policies  established  specific 
reqxiirements  related  to  hours  of  work 
for  nonexempt  individuals. 

(d)(1)  The  Governor's  certification 
must  be  provided  no  later  than  October 
1, 1999. 

(2)  If  a  State  modifies  its  waiver 
policies  in  a  way  that  has  a  substantive 
effect  on  the  determination  of  its  work 
sanctions,  or  the  calculation  of  its  work 
participation  rates  or  its  time-limit 
exceptions,  it  must  submit  an  amended 
certification  no  later  than  the  end  of  the 
fiscal  quarter  in  which  the 
modifications  take  effect. 
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§  260.76    What  special  rules  apply  to  States 
that  are  continuing  evaluations  of  their 
waiver  demonstrations? 

If  a  State  is  continuing  research  that 
employs  an  experimental  design  in 
order  to  complete  an  impact  evaluation 
of  a  waiver  demonstration,  the 
experimental  and  control  groups  may 
continue  to  be  subject  to  prior  AFDC 
law,  except  as  modified  by  the  waiver. 

PART  261— ENSURING  THAT 
RECIPIENTS  WORK 

Sec. 

261.1  What  does  this  part  cover? 

261.2  What  definitions  apply  to  this  part? 

Subpart  A— What  Are  the  Provisions 
Addressing  Individual  Responsibility? 

261.10    What  worlc  requirements  must  an 

individual  meet? 
261.11,  Which  recipients  must  have  an 

assessment  under  TANF? 

261.12  What  is  an  individual  responsibility 
plan? 

261.13  May  an  individual  be  penalized  for 
not  following  an  individual 
responsibility  plan? 

261.14  What  is  the  penalty  if  an  individual 
refuses  to  engage  in  work? 

261.15  Can  a  family  be  penalized  if  a  parent 
refuses  to  work  because  he  or  she  cannot 
find  child  care? 

261.16  Does  the  imposition  of  a  penalty 
affect  an  individual's  work  requirement? 

Subpart  B — What  Are  ttte  Provisions 
Addressing  State  Accountability? 

261.20  How  will  we  hold  a  State 
accountable  for  achieving  the  work 
objectives  of  TANF? 

261.21  What  overall  work  rate  must  a  State 
meet? 

261.22  How  will  we  determine  a  State's 
overall  work  rate? 

261.23  What  two-parent  work  rate  must  a 
State  meet? 

261.24  How  will  we  determine  a  State's 
two-parent  work  rate? 

261.25  Does  a  State  include  Tribal  families 
in  calculating  these  rates? 

Subpart  C— What  Are  the  Work  Activtties 
and  How  Do  They  Count? 

261 .30  What  are  the  work  activities? 

261.31  How  many  hours  must  an  individual 
participate  to  count  in  the  numerator  of 
the  overall  rate? 

261.32  How  many  hours  must  an  individual 
participate  to  count  in  the  numerator  of 
the  two-parent  rate? 

261.33  What  are  the  special  requirements 
concerning  educational  activities  in 
determining  monthly  participation  rates? 

261.34  Are  there  any  limitations  in 
counting  job  search  and  job  readiness 
assistance  toward  the  participation  rates? 

261.35  Are  there  any  special  work 
provisions  for  single  custodial  parents? 

261.36  Do  welfsue  reform  waivers  affect  the 
calculation  of  a  State's  participation 
rates? 


Subpart  D— How  Will  We  Determine 
Caseload  Reduction  Credit  for  Minimum 
Participation  Rates? 

261.40  Is  there  a  way  for  a  State  to  reduce 
the  work  participation  rates? 

261.41  How  will  we  determine  the  caseload 
reduction  credit? 

261.42  Which  reductions  count  in 
determining  the  caseload  reduction 
credit? 

261.43  What  is  the  definition  of  a  "case 
receiving  assistance"  in  calculating  the 
caseload  reduction  credit? 

261.44  When  must  a  State  report  the 
required  data  on  the  caseload  reduction 
credit? 

Subpart  E— What  Penalties  Apply  to  States 
Related  to  Work  Requirements? 

261.50  What  happens  if  a  State  fadls  to  meet 
the  participation  rates? 

261.51  Under  what  circumstances  will  we 
reduce  the  amount  of  the  penalty  below 
the  maximum? 

261.52  Is  there  a  way  to  waive  the  State's 
penalty  for  failing  to  achieve  either  of  the 
participation  rates? 

261.53  May  a  State  correct  the  problem 
before  incurring  a  penalty? 

261.54  Is  a  State  subject  to  any  other 
penalty  relating  to  its  work  program? 

261.55  Under  what  circimistances  will  we 
reduce  the  amount  of  the  penalty  for  not 
properly  imposing  penalties  on 
individuals? 

261.56  What  happens  if  a  parent  cannot 
obtain  needed  child  care? 

261.57  What  happens  if  the  State  sanctions 
a  single  parent  of  a  child  under  six  who 
cannot  get  needed  child  care? 

Subpart  F — How  Do  Welfare  Reform 
Waivers  Affect  State  Penalties? 

261.60    How  do  existing  wel&re  reform 
waivprs  affect  a  State's  penalty  liability 
under  this  part? 

Subpart  G— What  Nondlsplacement  Rules 
Apply  In  TANF? 

261.70    What  safeguards  are  there  to  ensure 
that  participants  in  work  activities  do 
not  displace  other  workers? 
Authority:  42  U.S.C.  601,  602, 607,  and 

609. 

S  261 .1    What  does  this  part  cover? 

This  part  includes  the  regulatory 
provisions  relating  to  the  mandatory 
work  requirements  of  TANF. 

S  261 .2    What  definitions  apply  to  this  part? 

The  general  TANF  definitions  at 
§§  260.30  through  260.33  of  this  chapter 
apply  to  this  part. 

Subpart  A— What  Are  the  Provisions 
Addressing  Individual  Responsibility? 

§  261 .10    What  work  requirements  must  an 
individual  meet? 

(a)(1)  A  parent  or  caretaker  receiving 
assistance  must  engage  in  work 
activities  when  the  State  has  determined 
that  the  individual  is  ready  to  engage  in 
work  or  when  he  or  she  has  received 


assistance  for  a  total  of  24  months, 
whichever  is  earlier,  consistent  with 
section  407(e)(2)  of  the  Act. 

(2)  The  State  must  define  what  it 
means  to  engage  in  work  for  this 
requirement;  its  definition  may  include 
participation  in  work  activities  in 
accordance  with  section  407  of  the  Act. 

(b)  If  a  parent  or  caretaker  has 
received  assistance  for  two  months,  he 
or  she  must  participate  in  community 
service  employment,  consistent  with 
section  407(e)(2)  of  the  Act,  unless  the 
State  has  exempted  the  individual  from 
work  requirements  or  he  or  she  is 
already  engaged  in  work  activities  as 
described  at  §  261.30.  The  State  will 
determine  the  minimum  hours  per  week 
and  the  tasks  the  individual  must 
perform  as  part  of  the  community 
service  employment. 

§  261 .1 1    Which  recipients  must  have  an 
assessment  under  TANF? 

(a)  The  State  must  make  an  initial 
assessment  of  the  skills,  prior  work 
experience,  and  employability  of  each 
recipient  who  is  at  least  age  18  or  who 
has  not  completed  high  school  (or 
equivalent)  and  is  not  attending 
secondary  school. 

(b)  The  State  may  make  any  required 
assessments  within  30  days  (90  days,  at 
State  option)  of  the  date  an  individual 
becomes  eligible  for  assistance. 

§261.12    What  is  an  Indh^dual 
responsibility  plan? 

An  individual  responsibility  plan  is  a 
plan  developed  at  State  option,  in 
consultation  with  the  individual,  on  the 
basis  of  the  assessment  made  imder 
§261.11.  The  plan: 

(a)  Should  set  an  employment  goal 
and  a  plan  for  moving  immediately  into 
private-sector  employment; 

(b)  Should  describe  the  obligations  of 
the  individual.  These  could  include 
going  to  school,  maintaining  certain 
grades,  keeping  school-aged  children  in 
school,  immunizing  children,  going  to 
classes,  or  doing  other  things  that  will 
help  the  individual  become  or  remain 
employed  in  the  private  sector; 

(c)  Should  be  designed  to  move  the 
individual  into  whatever  private-sector 
employment  he  or  she  is  capable  of 
handiing  as  quickly  as  possible  and  to 
increase  over  time  the  responsibility 
and  the  amoimt  of  work  the  individual 
handles; 

(d)  Should  describe  the  services  the 
State  will  provide  the  individual  to 
enable  the  individual  to  obtain  and  keep 
private  sector  employment,  including 
job  counseling  services;  and 

(e)  May  require  the  individual  to 
imdergo  appropriate  substance  abuse 
treatment. 
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f  261.13    MayanindtvkkMilbepenalizMlfor 
not  followring  an  Individual  responsibility 
plan? 

Yes.  If  an  individual  fails  without 
good  cause  to  comply  with  an 
individual  responsibility  plan  that  he  or 
she  haj(  signed,  the  State  may  reduce  the 
amoimt  of  assistance  otherwise  payable 
to  the  family,  by  whatever  amount  it 
considers  appropriate.  This  penalty  is  in 
addition  to  any  other  penalties  imder 
the  State's  TANF  program. 

5261.14  VVhat  is  the  penalty  Han 
individual  refuses  to  engage  In  work? 

(a)  If  an  individual  refuses  to  engage 
in  work  required  imder  section  407  of 
the  Act,  the  State  must  reduce  or 
terminate  the  amount  of  assistance 
payable  to  the  femily,  subject  to  any 
good  cause  or  other  exceptions  the  State 
may  establish.  Such  a  reduction  is 
governed  by  the  provisions  of  §  261.16. 

(b)(1)  The  State  must,  at  a  minimum, 
reduce  the  amount  of  assistance 
otherwise  payable  to  the  family  pro  rata 
with  respect  to  any  period  during  the 
month  in  which  the  individual  refuses 
to  work. 

(2)  The  State  may  impose  a  greater 
reduction,  including  terminating 
assistance. 

(c)  A  State  that  foils  to  impose 
penalties  on  individuals  in  accordance 
with  the  provisions  of  section  407(e)  of 
the  Act  may  be  subject  to  the  State 
penalty  specified  at  §  261.54. 

5261.15  Can  a  family  be  penalized  If  a 
parent  refuses  to  woric  t)ecauee  lie  or  atte 
cannot  find  citlld  care? 

(a)  No,  the  State  may  not  reduce  or 
terminate  assistance  based  on  an 
individual's  refusal  to  engage  in 
required  work  if  the  individual  is  a 
single  custodial  parent  caring  for  a  child 
under  age  six  who  has  a  demonstrated 
inability  to  obtain  needed  child  care,  as 
specified  at  §261.56. 

(b)  A  State  that  fails  to  comply  with 
the  penalty  exception  at  section 
407(e)(2)  of  the  Act  and  the 
requirements  at  §  261.56  may  be  subject 
to  the  State  penalty  specified  at 
§261.57. 

1261.16  Does  tfMimpositen  of  a  penalty 
affect  an  individual's  wortc  requirement? 

A  penalty  imposed  by  a  State  against 
the  family  of  an  individual  by  reason  of 
the  failure  of  the  individual  to  comply 
with  a  requirement  under  TANF  shall 
not  beronstrued  to  be  a  reduction  in 
any  wage  paid  to  the  individuaL 


Subpart  B— What  Are  th«  Proviaiona 
Addraaaing  State  Accountaliility? 

5261.20  How  wUI  we  hold  a  State 
accountable  for  achieving  tfie  work 
objectives  of  TANF? 

(a)  Each  State  must  meet  two  separate 
work  participation  rates,  one — the  two- 
parent  rate — based  on  how  well  it 
succeeds  in  helping  adults  in  two- 
parent  families  find  work  activities 
described  at  §  261.30,  the  other— the 
overall  rate — based  on  how  well  it 
succeeds  in  finding  those  activities  for 
adults  in  all  the  fomilies  that  it  serves. 

(b)  Each  State  must  submit  data  that 
allows  us  to  measure  its  success  in 
requiring  adults  to  participate  in  work 
activities,  as  specified  at  §  265.3  of  this 
chapter. 

(c)  If  the  data  show  that  a  State  met 
both  participation  rates  in  a  fiscal  year, 
then  the  percentage  of  historic  State 
expenditures  that  it  must  expend  under 
TANF,  pursuant  to  §  263.1  of  this 
chapter,  decreases  from  80  percent  to  75 
percent  for  that  fiscal  year.  This  is  also 
known  as  the  State's  TANF 
"maintenance-of-effort"  requirement. 

(d)  If  the  data  show  that  a  State  did 
not  meet  either  minimum  work 
participation  rate  for  a  fiscal  year,  a 
State  co\ild  be  subject  to  a  financial 
penalty. 

(e)  Before  we  impose  a  penalty,  a 
State  will  have  the  opportunity  to  claim 
reasonable  cause  or  enter  into  a 
corrective  compliance  plan,  piusuant  to 
§§  262.5  and  262.6  of  this  chapter. 

1261.21  Wttat  overall  work  rate  must  a 
State  meet? 

Each  State  must  achieve  the  following 
minimiiTTi  overall  participation  rate: 


If  the  fiscal  year  is: 

Then  the 

minimum 

participation 

rate  is: 

1 997 

25 

1 998  ._ 

30 

1  999   •••••••••»••••••••■•••••»•■••■■•••••••••>• 

2000 

35 
40 

2001  „ 

2002  and  thereafter 

45 
50 

1261.22    How  win  we  determine  a  Slate's 
overall  work  rate? 

(a)  The  overall  participation  rate  for  a 
fiscal  year  is  the  average  of  the  State's 
overall  participation  rates  for  each 
month  in  the  fiscal  year. 

(b)  We  determine  a  State's  overall 
participation  rate  for  a  month  as 
follows: 

(1)  The  number  of  families  receiving 
TANF  assistance  that  include  an  adult 
or  a  minor  head-of-household  who  is 
engaged  in  work  for  the  month  (i.e.,  the 
numerator),  divided  by, 


(2)  The  number  of  families  receiving 
TANF  assistance  during  the  month  that 
include  an  adult  or  a  minor  head-of- 
household,  minus  the  munber  of 
fomilies  that  are  subject  to  a  penalty  for 
refusing  to  work  in  that  month  (i.e.,  the 
denominator).  However,  if  a  family  has 
been  sanctioned  fat  more  than  three  of 
the  last  12  months,  we  will  not  exclude 
it  fiom  the  participation  rate 
calculation. 

(3)  The  State  may  direct  us.  through 
its  reported  participation  data,  to 
include  in  the  participation  calculation 
families  that  have  been  sanctioned  for 
no  more  than  three  of  the  last  12 
months. 

(c)(1)  A  State  has  the  option  of  not 
requiring  a  single  custodial  parent 
caring  for  a  child  under  age  one  to 
engage  in  work. 

(2)  At  State  option,  we  will  disregard 
a  fomily  with  such  a  parent  from  the 
participation  rate  calculation  for  a 
maximum  of  12  months. 

(d)(1)  If  a  family  receives  assistance 
for  only  part  of  a  month,  we  will  count 
it  as  a  month  of  participation  if  an  adult 
in  the  fomily  is  engaged  in  work  for  the 
minimum  average  nimiber  of  hours  in 
each  full  week  that  the  family  receives 
assistance  in  that  month. 

(2)  If  a  State  pays  benefits 
retroactively  (i.e.,  for  the  period 
between  ^pUcation  and  approval  of 
benefits),  it  has  the  option  to  consider 
the  family  to  be  receiving  assistance 
during  the  period  of  retroactivity. 

$261.23    What  two-parent  work  rate  must  a 
Statemeet? 

A  State  receiving  a  TANF  grant  for  a 
fiscal  year  must  achieve  the  following 
minimiiin  two-parent  {>articipation  rate: 


If  the  fiscal  year  is: 

Then  the 

minimum 

participation 

rate  is: 

1 997 

1998 

76 
75 

1999  arxl  thereafter 

90 

1261^24    HowwiUwedetennineaState'a 
tw&'parsnt  work  rale? 

(a)  The  two-parent  participation  rate 
for  a  fiscal  year  is  the  average  of  the 
State's  two-parent  participation  rates  for 
each  month  in  the  fiscal  year. 

(b)  We  determine  a  State's  two-parent 
participation  rate  for  a  month  as 
follows: 

(1)  The  number  of  two-parent  families 
receiving  TANF  assistance  that  include 
an  adult  or  minor  child  head-of- 
household  and  other  parent  who  meet 
the  requirements  set  forth  in  §  261.32  for 
the  month  (i.e.,  the  numerator),  divided 

by. 
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(2)  The  number  of  two-parent  families 
receiving  TANF  assistance  diuing  the 
month,  minus  the  numher  of  two-parent 
fomilies  that  are  subject  to  a  penalty  for 
refusing  to  work  in  that  month  (i.e.,  the 
denominator).  However,  if  a  family  has 
been  sanctioned  for  more  than  three  of 
the  last  12  months,  we  will  not  exclude 
it  from  the  participation  rate 
calculation. 

(3)  The  State  may  direct  us,  through 
its  reported  participation  data,  to 
include  in  the  participation  calciilation 
fomilies  that  have  been  sanctioned  for 
no  more  than  three  of  the  last  12 
months. 

(c)  For  purposes  of  the  calculation  in 
paragraph  (b)  of  this  section,  a  two- 
parent  family  includes,  at  a  minimum, 
all  families  with  two  natural  or  adoptive 
parents  (of  the  same  minor  child) 
receiving  assistance  and  living  in  the 
home,  unless  both  are  minors  and 
neither  is  a  head-of-household. 

(d)(1)  If  a  family  receives  assistance 
for  only  part  of  a  month,  we  will  count 
it  as  a  month  of  participation  if  an  adult 
in  the  family  (or  both  adults,  if  they  are 
both  required  to  work)  is  engaged  in 
work  for  the  minimum  average  nimiber 
of  hours  in  each  full  week  that  the 
family  receives  assistance  in  that  month. 

(2)  If  a  State  pays  benefits 
retroactively  (i.e.,  for  the  period 
between  application  and  approval  of 
benefits),  it  has  the  option  to  consider 
the  family  to  be  receiving  assistance 
during  the  period  of  retroactivity. 

(e)  If  a  family  includes  a  disabled 
parent,  we  will  not  consider  the  fomily 
to  be  a  two-parent  femily  under 
paragraph  (b)  of  this  section;  i.e.,  we 
will  not  include  such  a  family  in  either 
the  numerator  or  denominator  of  the 
two-parent  rate. 

1261^    DoM  ■  Stat*  include  Tribal 
famHlM  In  calcuUrting  thasa  ratas? 

At  State  option,  we  will  include 
families  that  are  receiving  assistance 
under  an  approved  Tribal  family 
assistance  plan  or  imder  a  Tribal  work 
program  in  calculating  the  State's 
participation  rates  imder  §§  261.22  and 
261.24. 

SubfMrt  C— What  Are  the  Work 
ActivttiM  and  How  Do  They  Count? 

1261.30    What  aratha  work  activMas? 

The  work  activities  are: 

(a)  Unsubsidized  employment; 

(b)  Subsidized  private-sector 
employment; 

(c)  Subsidized  public-sector 
employment; 

(d)  Work  experience  if  sufficient 
private-sector  employment  is  not 
available; 


(e)  On-the-job  training  (OIT); 

(f)  Job  search  and  job  readiness 
assistance; 

(b)  Community  service  programs; 

(h)  Vocational  educational  training; 

(i)  Job  skills  training  directly  related 
to  employment; 

(j)  Education  directly  related  to 
employment,  in  the  case  of  a  recipient 
who  has  not  received  a  high  school 
diploma  or  a  certificate  of  high  school 
equivalency; 

(k)  Satisfactory  attendance  at 
secondary  school  or  in  a  course  of  study 
leading  to  a  certificate  of  general 
equivalence,  if  a  recipient  has  not 
completed  secondary  school  or  received 
such  a  certificate;  and 

(1)  Providing  child  care  services  to  an 
individual  who  is  participating  in  a 
community  service  program. 

1261.31  How  many  hour*  muat  an 
IncHvidijal  partldpat*  to  count  In  the 
numerator  of  tha  ovaraN  rata? 

(a)  An  individual  counts  as  engaged 
in  work  for  a  month  for  the  overall  rate 

if: 

(1)  He  or  she  participates  in  work 
activities  during  the  month  for  at  least 
the  minimum  average  number  of  hours 
per  week  listed  in  the  following  table: 


If  the  fiscal  year  is: 


1997 

1998 

1999 

2000  or  ttieraafter 


Then  the 
minimum 
average 
hours  per 
week  is: 


20 
20 
25 
30 


and 

(2)  At  least  20  of  the  above  hours  per 
week  come  from  participation  in  the 
activities  listed  in  paragraph  (b)  of  this 
section. 

(b)  The  following  nine  activities  coimt 
toward  the  first  20  hours  of 
participation:  unsubsidized 
employment;  subsidized  private-sector 
employment;  subsidized  public-sector 
employment;  work  experience;  on-the- 
job  training;  job  search  and  job 
readiness  assistance;  community  service 
programs;  vocational  educational 
training;  and  providing  child  care 
services  to  an  individual  who  is 
participating  in  a  community  service 
pronam. 

(c)  Above  20  hours  per  week,  the 
following  three  activities  may  also  count 
as  participation:  job  skills  training 
directly  related  to  emplojmient; 
education  directly  related  to 
employment;  and  satisfactory 
attendance  at  secondary  school  or  in  a 
course  of  study  leading  to  a  certificate 
of  general  equivalence. 


S261.32  How  many  hour*  muat  an 
Individual  partldpat*  to  count  In  the 
numerator  of  the  two-parent  rate? 

(a)  Subject  to  paragraph  (d)  of  this 
section,  an  individual  coimts  as  engaged 
in  work  for  the  month  for  the  two-parent 
rate  if: 

(1)  If  an  individual  and  the  other 
parent  in  the  family  are  participating  in 
work  activities  for  an  average  of  at  least 
35  hours  per  week  during  the  month, 
and 

(2)  At  least  30  of  the  35  hours  per 
week  come  from  participation  in  the 
activities  listed  in  paragraph  (b)  of  this 
section. 

(b)  The  following  nine  activities  count 
for  the  first  30  hours  of  participation: 
unsubsidized  employment;  subsidized 
private-sector  employment;  subsidized 
pubUc-sector  employment;  work 
experience;  on-the-job  training;  job 
search  and  job  readiness  assistance; 
community  service  programs;  vocational 
educational  training;  and  providing 
child  care  services  to  an  individual  who 
is  participating  in  a  community  service 
program. 

(c)  Above  30  hours  per  week,  the 
following  three  activities  may  also  count 
for  participation:  job  skills  training 
directly  related  to  employment; 
education  direcdy  related  to 
employment;  and  satisfactmy 
attendance  at  secondary  school  or  in  a 
course  of  study  leading  to  a  certificate 
of  general  equivalence. 

(d)(1)  If  the  fomily  receives  federally 
funded  child  care  assistance  and  an 
adult  in  the  fomily  is  not  disabled  ot 
caring  for  a  severely  disabled  child,  then 
the  individual  and  the  other  parent 
must  birparticipating  in  woric  activities 
for  an  average  of  at  least  55  hours  per 
week  for  the  individual  to  count  as  a 
two-parent  family  engaged  in  work  for 
the  month. 

(2)  At  least  50  of  the  55  hours  per 
week  must  come  from  participation  in 
the  activities  listed  in  paragraph  (b)  of 
this  section. 

(3)  Above  50  hours  per  week,  the     • 
three  activities  listed  in  paragraph  (c)  of 
this  section  may  also  count  as 
participation. 

f261^    VVhat  are  the  special 
r*qulr*m*nts  concerning  educational 
activities  In  determining  monthly 
partldpatlon  rates? 

(a)  Vocational  educational  training 
may  only  coimt  for  a  total  of  12  months 
for  any  individual. 

(b)(1)  A  recipient  who  is  married  or  a 
single  head-of-household  under  20  years 
old  counts  as  engaged  in  work  in  a 
month  if  he  or  she: 

(i)  Maintains  satisfactory  attendance 
at  a  secondary  school  or  the  equivalent 
during  the  month;  or 
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(ii)  Participates  m  education  directly 
related  to  employment  for  an  average  of 
at  least  20  hours  per  week  during  the 
month. 

(2)(i)  For  a  married  reaptent,  such 
participation  counts  as  the  greater  of  20 
hours  or  the  actual  hours  of 
participation. 

(ii)  If  both  parents  in  the  family  are 
under  20  years  old,  the  requirements  at 
§  261.32(d)  are  met  if  both  meet  the 
conditions  of  paragraphs  (b)(l)(i)  or 
(b](l)(ii)  of  this  section. 

(c)  In  counting  individuals  for  each 
participation  rate,  not  more  than  30 
percent  of  individuals  engaged  in  work 
in  a  month  may  be  included  in  the 
nimierator  because  they  are: 

(1)  Participating  in  vocational 
educational  training;  and 

(2)  In  fiscal  year  2000  or  thereafter, 
individuals  deemed  to  be  engaged  in 
work  by  participating  in  educational 
activities  described  in  paragraph  (b)  of 
this  section. 

1281^    Are  Hmt*  any  limitations  in 
counting  )ob  saarch  and  Job  raadlnaas 
assiatanca  toward  tha  participation  rataa? 

Yes.  There  are  four  limitations 
concerning  job  search  and  job  readiness. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  individual's 
participation  in  job  search  and  job 
readiness  assistance  counts  for  a 
itiayimiim  of  six  weeks  in  any  fiscal 
year. 

(b)  If  the  State's  total  unemployment 
rate  is  at  least  50  percent  greater  than 
the  United  States'  total  unemployment 
rate  or  if  the  State  meets  the  definition 
of  a  needy  State,  specified  at  §  260.30  of 
this  chapter,  then  an  individual's 
participation  in  job  search  and  job 
readiness  assistance  coimts  for  a 
maximum  of  12  weeks  in  that  fiscal 
year. 

(c)  An  individual's  participation  in 
job  search  and  job  readiness  assistance 
does  not  count  for  a  week  that 
immediately  follows  four  consecutive 
weeks  of  such  participation  in  a  fiscal 
year. 

(d)  Not  more  than  once  for  any 
individual  in  a  fiscal  year,  a  State  may 
count  three  or  four  days  of  job  search 
and  job  readiness  assistance  during  a 
week  as  a  full  week  of  participation. 

1261.35    Ara  tt>ara  any  apaciai  woric 
provlaions  for.singla  cuatodial  paranta? 

Yes.  A  singlexustodial  parent  or 
caretaker  relative  with  a  child  imder  age 
six  will  count  as  engaged  in  work  if  he 
or  she  participates  fat  at  least  an  average 
of  20  hours  per  week. 


§261.36    Oowailarefafarniwaivarsaffact 
the  calculation  of  a  Stata'a  participation 
rates? 

A  wel&re  reform  waiver  could  affect 
the  calculation  of  a  State's  participation 
rate,  pursuant  to  subpart  C  of  part  260 
and  section  415  of  the  Act 

Subpwt  D— How  Will  We  Detormine 
Caseload  Reduction  CrvdH  for 
Minimuin  Participation  Rates? 

$261.40    lattMraawayforaStatato 
reduce  ttia  work  participation  rates? 

(a)(1)  If  the  average  monthly  number 
of  cases  receiving  assistance,  including 
assistance  under  a  separate  State 
program  (as  provided  at  §261. 42(b)),  in 
a  State  in  the  preceding  fiscal  year  was 
lower  than  the  average  monthly  number 
of  cases  that  received  assistance  in  FY 
1995,  the  TniniiTniTn  overall 
participation  rate  the  State  must  meet 
for  the  fiscal  year  (as  provided  at 
§  261.21)  decreases  by  the  niunber  of 
percentage  points  the  prior-year 
caseload  fell  in  comparison  to  the  FY 
1995  caseload. 

(2)  The  mininiiiTn  two-parent 
participation  rate  the  State  must  meet 
for  the  fiscal  year  (as  provided  at 
§  261.23)  decreases,  at  State  option,  by 
either 

(i)  The  niunber  of  percentage  points 
the  prior-year  two-parent  caseload, 
including  two-parent  cases  receiving 
assistance  under  a  separate  State 
program  (as  provided  at  §  261.42(b)),  fell 
in  comparison  to  the  FY  1995  two- 
parent  caseload  or; 

(ii)  The  number  of  percentage  points 
the  prior-year  overall  caseload, 
including  assistance  under  a  separate 
State  program  (as  provided  at 
§  261.42(b)),  fall  in  comparison  to  the 
FY  1995  overall  caseload. 

(b)  The  calculations  in  paragraph  (a) 
of  this  section  must  disregard  the  net 
caseload  reduction  (i.e.,  caseload 
decreases  ofket  by  increases)  due  either 
to  reqiiirements  of  Federal  law  or  to 
changes  that  a  State  has  made  in  its 
eligibihty  criteria  in  comparison  to  its 
criteria  in  effect  in  FY  1995. 

(c)(l)(i)  To  establish  the  caseload  base 
for  fiscal  year  1995,  we  will  use  the 
number  of  AFDC  cases  and  Unemployed 
Parent  cases  reported  on  ACF-3637, 
Statistical  Report  on  Recipients  under 
PubUc  Assistance. 

(ii)  We  will  automatically  adjust  the 
Unemployed  Parent  caseload 
-proportionally  upward,  based  on  the 
percentage  of  cases  with  two  parents  in 
the  household,  as  shown  in  Quality 
Gontrc^  data  lor  Ihe  period  prior  to  the 
State's  reporting  two-parent  dataomder 
TANF. 

(2)  To  determine  the  prior-year 
caseload  for  subsequent  jrears,  we  will 


use  caseload  information  from  the 
TANF  Data  Report  and  the  SSP-MOE 
Data  Report. 

(3)  To  qualify  for  a  caseload 
reduction,  a  State  must  have  reported . 
monthly  caseload  information, 
including  cases  in  separate  State 
programs,  for  the  preceding  fiscal  year 
for  cases  receiving  assistance  as  defined 
at  §261.43. 

(d)(1)  A  State  may  correct  erroneoiis 
data  or  submit  acouate  data  to  adjust 
IV-A  program  data  or  to  include 
undupUcated  cases.  For  example,  a 
State  may  submit  accurate  data  for 
Emergency  Assistance  cases  and  two- 
parent  cases  outside  the  Unemployed 
Parent  program. 

(2)  A  State  may  submit  data  to  adjust 
the  caseload  for  FY  1999  and  thereafter 
to  include  two-parent  or  other  State 
program  cases  covered  by  Federal  TANF 
or  State  MOE  expenditures,  but  not 
otherwise  reported. 

(3)  We  will  adjust  both  the  FY  1995 
baseline  and  the  caseload  information 
for  subsequent  years,  as  appropriate, 
based  on  these  State  submissions. 

(e)  We  refer  to  the  number  of 
percentage  points  by  which  a  caseload 
falls,  disregarding  the  cases  described  in 
paragraph  (b),  as  a  caseload  reduction 
credit. 

$261.41    Howwillwedetarminaltia 
caaaioad  raduction  credit? 

(a)(1)  We  will  determine  the  total  and 
two-parent  caseload  reduction  credits 
that  apply  to  each  State  based  on  the 
information  and  estimates  reported  to  vs 
by  the  State  on  eligibility  policy 
changes,  application  denials,  and  case 
closures. 

(2)  We  will  accept  the  information 
and  estimates  provided  by  a  State, 
unless  they  are  implaiisible  based  on  the 
criteria  listed  in  paragraph  (d)  of  this 
section. 

(3)  We  may  conduct  on-site  reviews 
and  inspect  administrative  records  on 
applications  and  terminations  to 
validate  the  accuracy  of  the  State 
estimates. 

(b)  In  order  to  receive  a  caseload 
reduction  credit,  a  State  must  submit  a 
Caseload  Reduction  Report  to  us 
containing  the  following  information: 

(1)  A  hsting  of,  and  implementation 
dates  for,  all  State  and  Fmieral  eligibility 
changes,  as  defined  at4261.42,jnade by 
the  State  since  the  beginning  ot  FY 
1995; 

(2)  A  numerical  estimate  of  the 
positive  or  negative  impact  on  the 
appUcable  caseload  of  each  eligibility 
change  (based,  as  appropriate,  on 
appUcation  denials,  case  closures  or 
other  analyses); 

(3)  An  overall  estimate  of  the  total  net 
positive  or  negative  impact  on  the 
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applicable  caseload  as  a  resiilt  of  all 
such  eligibility  changes; 

(4)  An  estimate  of  the  State's  caseload 
reduction  credit; 

(3)  The  number  of  application  denials 
and  case  closures  for  fiscal  year  1995 
and  the  prior  fiscal  year; 

(6)  The  distribution  of  such  denials 
and  case  closures,  by  reason,  for  fiscal 
year  1995  and  the  prior  fiscal  year; 

(7)  A  description  of  the  methodology 
and  the  supporting  data  that  it  used  to 
calculate  its  caseload  reduction 
estimates; 

(8)  A  certification  that  it  has  provided 
the  public  an  appropriate  opportunity  to 
comment  on  the  estimates  and 
methodology,  considered  their 
comments,  and  incorporated  all  net 
reductions  resulting  fi'om  Federal  and 
State  eligibility  changes;  and 

(9)  A  siunmary  of  all  public 
comments. 

(c)  A  State  requesting  a  caseload 
reduction  credit  for  both  rates  must 
provide  separate  estimates  and 
information  for  the  two-parent  credit  if 
it  wishes  to  base  the  caseload  reduction 
credit  for  the  two-parent  rate  on 
reductions  in  the  two-parent  caseload. 

(1)  The  State  must  base  its  estimates 
of  the  impact  of  eligibility  changes  for 
the  overall  participation  rate  on 
decreases  in  its  overall  caseload 
compared  to  the  FY  1995  overall 
caseload  baseline  established  in 
accordance  with  §  261.40(d). 

(2)  The  State  must  base  its  estimates 
of  the  impact  of  eligibility  changes  for 
two-parent  cases  on  decreases  in  its 
two-parent  caseload  compared  to  the  FY 
1995  two-parent  caseload  baseline 
established  in  accordance  with 

§261 .40(d). 

(d)(1)  For  each  State,  we  will  assess 
the  adequacy  of  information  and 
estimates  using  the  following  criteria:  its 
methodology;  its  estimates  of  impact 
compared  to  other  States;  the  quality  of 
its  data;  and  the  completeness  and 
adequacy  of  its  dociunentation. 

(2)  If  we  request  additional 
information  to  develop  or  validate 
estimates,  the  State  may  negotiate  an 
appropriate  deadline  or  provide  the 
information  within  30  days  of  the  date 
of  our  request. 

(3)  The  State  must  provide  sufficient 
data  to  document  the  information 
submitted  imder  paragraph  (b)  of  this 
section. 

(e)  We  will  not  calculate  a  caseload 
reduction  credit  unless  the  State  reports 
case-record  data  on  individuals  and 
families  served  by  any  separate  State 
program,  as  required  imder  §  265.3(d)  of 
this  chapter. 

(f)  A  State  may  only  apply  to  its 
participation  rate  a  caseload  reduction 


credit  that  we  have  calculated.  If  a  State 
disagrees  with  the  caseload  reduction 
credit,  it  may  appeal  the  decision  as  an 
adverse  action  in  accordance  with 
§  262.7  of  this  chapter. 

§  261 .42    Which  reductions  count  in 
detennining  the  caseload  reduction  credit? 

(a)(1)  A  State's  caseload  reduction 
estimate  must  not  include  net  caseload 
decreases  (i.e.,  caseload  decreases  offset 
by  increases)  due  to  Federal 
requirements  or  State  changes  in 
eligibility  rules  since  FY  1995  that 
directly  affect  a  family's  eligibility  for 
assistance.  These  include  more  stringent 
income  and  resource  limitations,  time 
limits,  full  family  sanctions,  and  other 
new  requirements  that  deny  families 
assistance  when  an  individual  does  not 
comply  with  work  requirements, 
cooperate  with  child  support,  or  fulfill 
other  behavioral  requirements. 

(2)  A  State  may  count  the  reductions 
attributable  to  enforcement  mechanisms 
or  procedural  requirements  that  are 
used  to  enforce  existing  eligibility 
criteria  (e.g.,  fingerprinting  or  other 
verification  techniques)  to  the  extent 
that  such  mechanisms  or  requirements 
identify  or  deter  families  otherwise 
ineligible  imder  existing  rules. 

(b)  A  State  must  include  cases 
receiving  assistance  in  septate  State 
programs  as  part  of  its  prior-year 
caseload.  However,  if  a  State  provides 
documentation  that  separate  State 
program  cases  meet  the  following 
conditions,  we  will  exclude  them  from 
the  caseload  coimt: 

(1)  The  cases  overlap  with,  or 
duplicate,  cases  in  the  TANF  caseload; 
or 

(2)  They  are  cases  made  ineligible  for 
Federal  benefits  by  Pub.  L.  104-193  that 
are  receiving  only  State-funded  cash 
assistance,  nutrition  assistance,  or  other 
benefits. 

§  261 .43    What  is  the  definition  of  a  "case 
receiving  assistance"  in  calculating  the 
caseload  reduction  credit? 

(a)(1)  The  caseload  reduction  credit  is 
based  on  decreases  in  caseloads 
receiving  assistance  (other  than  those 
excluded  piusuant  to  §  261.42)  both  in 
a  State's  TANF  program  and  in  separate 
State  programs  that  address  basic  needs 
and  are  used  to  meet  the  maintenance- 
of-effort  requirement. 

(2)  A  State  that  is  investing  State  MOE 
funds  in  eligible  families  in  excess  of 
the  required  80  percent  or  75  percent 
basic  MOE  amount  need  only  include 
the  pro  rata  share  of  caseloads  receiving 
assistance  that  are  required  to  meet 
basic  MOE  requirements. 

(b)(1)  Depending  on  a  State's  TANF 
implementation  date,  for  fiscal  years 


1995, 1996  and  1997,  we  will  use. 
adjusted  baseline  caseload  data  as 
established  in  accordance  with 
§  261.40(d). 

(2)  For  subsequent  fiscal  years,  we 
will  determine  the  caseload  based  on  all 
cases  in  a  State  receiving  assistance 
(according  to  the  definition  of  assistance 
at  §  260.31  of  this  chapter). 

§261.44  When  must  a  State  report  the 
required  data  on  the  caseload  reduction 
credit? 

(a)  A  State  must  report  the  necessary 
documentation  on  caseload  reductions 
for  the  preceding  fiscal  year  by 
Oscoxnbor  31 

(b)  We  will  notify  the  State  of  its 
caseload  reduction  credit  no  later  than 
March  31. 

Subpart  E— What  Penalties  Apply  to 
States  Related  to  Work  Requirements? 

§261.50    What  happens  If  a  State  falls  to 
meet  the  participation  rates? 

(a)  U  we  determine  that  a  State  did  not 
achieve  one  of  the  required  minimum 
work  participation  rates,  we  must 
reduce  the  SFAG  payable  to  the  State. 

(b)(1)  If  there  was  no  penalty  for  the 
preceding  fiscal  year,  the  base  penalty 
for  the  current  fiscal  year  is  five  percent 
of  the  adjusted  SFAG. 

(2)  For  each  consecutive  year  that  the 
State  is  subject  to  a  penalty  imder  this 
part,  we  will  increase  the  amount  of  the 
base  penalty  by  two  percentage  points 
over  the  previous  year's  penalty. 
However,  the  penalty  can  never  exceed 
21  percent  oithe  State's  adjusted  SFAG. 

(c)  We  impose  a  penalty  by  reducing 
the  SFAG  payable  for  the  fiscal  year  that 
immediately  follows  our  final 
determination  that  a  State  is  subject  to 

a  penalty  and  our  final  determination  of 
the  penalty  amount. 

(d)  In  accordance  with  the  procedures 
specified  at  §  262.4  of  this  chapter,  a 
State  may  dispute  our  determination 
that  it  is  subject  to  a  penalty. 

§  261 .51    Under  what  circumstances  will  we 
reduce  the  amount  of  the  penalty  below  the 
maximum? 

(a)  We  will  reduce  the  amount  of  the 
penalty  based  on  the  degree  of  the 
State's  noncompliance. 

(1)  ff  the  State  fails  only  the  two- 
parent  participation  rate  specified  at 
§  261.23,  reduced  by  any  applicable 
caseload  reduction  credit,  its  maximum 
penalty  will  be  a  percentage  of  the 
penalty  specified  at  §  261.50.  This 
percentage  will  equal  the  percentage  of 
two-parent  cases  in  the  State's  total 
caseload. 

(2)  If  the  State  fails  the  overall 
participation  rate  specified  at  §  261.21, 
reduced  by  any  applicable  caseload 
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reduction  credit,  or  both  rates,  its 
maximum  penalty  will  be  the  [>enalty 
specified  at  §261.50. 

(b)(l]  In  order  to  receive  a  reduction 
of  the  penalty  amoimts  determined 
under  paragraphs  (a)(1)  or  (a)(2)  of  this 
section: 

(i)  The  State  must  achieve 
participation  rates  equal  to  a  threshold 
level  defined  as  50  percent  of  the 
applicable  minimiun  participation  rate 
at  §  261.21  or  §  261.23,  minus  any 
caseload  reduction  credit  determined 
pursuant  to  subpart  D  of  this  part;  and 

(ii)  The  adjustment  fector  for  changes 
in  the  number  of  individuals  engaged  in 
work,  described  in  paragraph  (b)(4)  of 
this  section,  must  be  greater  than  zero. 

(2)  If  the  State  meets  the  requirements 
of  paragraph  (b)(1)  of  this  section,  we 
will  base  its  reduction  on  the  severity  of 
the  failing.  For  this  purpose,  we  will 
calculate  the  severity  of  the  State's 
failure  based  on: 

(i)  The  degree  to  which  it  missed  the 
tareet  rate; 

^)  An  adjustment  factor  that  accounts 
for  changes  in  the  number  of 
individuals  who  are  engaged  in  work  in 
the  State  since  the  prior  year;  and 

(iii)  The  number  of  consecutive  years 
in  which  the  State  failed  to  meet  the 
participation  rates  and  the  niunber  of 
rates  missed. 

(3)  We  will  determine  the  degree  to 
which  the  State  missed  the  target  rate 
using  the  ratio  of  the  following  two 
factors: 

(i)  The  difference  between  the 
participation  rate  achieved  by  the  State 
and  the  50-percent  threshold  level 
(adjusted  for  any  caseload  reduction 
credit  determined  pursuant  to  subpart  D 
of  thispart);  and 

(ii)  Tne  difference  between  the 
minimum  applicable  participation  rate 
and  the  threshold  level  (both  adjusted 
for  any  caseload  reduction  credit 
determined  pursuant  to  subpart  D  of 
this  part). 

(4)  We  will  calcidate  the  adjustment 
factor  for  changes  in  the  number  of 
individuals  engaged  in  work  using  the 
following  formula: 

(i)  The  average  monthly  nimiber  of 
individuals  engaged  in  work  in  the 
penalty  year  minus  the  average  monthly 
number  of  individuals  engageid  in  work 
in  the  prior  year,  divided  by, 

(ii)  The  product  of  0.15  and  the 
average  monthly  n\miber  of  individuals 
engaged  in  work  in  the  prior  year. 

(5)  Subject  to  paragraph  (c)  of  this 
section,  if  the  State  fails  only  the  two- 
parent  participation  rate  specified  at 
§  261.23,  and  qualifies  for  a  penalty 
reduction  imder  paragraph  (b)(1)  of  this 
section,  its  penalty  reduction  will  be  the 
product  of: 


(i)  The  amoimt  determined  in 
paragraph  (aXl)  of  this  section; 

(ii)  The  ratio  described  in  paragraph 
(b)(3)  of  this  section  computed  with 
respect  to  two-parent  families;  and 

(lii)  The  adjustment  fector  described 
in  paragraph  (b)(4)  of  this  section 
computed  with  respect  to  two-parent 
families. 

(6)  Subject  to  paragraph  (c)  of  this 
section,  if  the  State  fails  the  overall 
participation  rate  specified  at  §  261.21, 
or  both  rates,  and  qualifies  for  a  penalty 
reduction  imder  paragraph  (b)(1)  of  this 
section,  its  penalty  reduction  will  be  the 
product  of: 

(i)  The  amoimt  determined  in 
paragraph  (a)(2)  of  this  section; 

(ii)  The  ratio  described  in  paragraph 
(b)(3)  of  this  section  computed  with 
respect  to  all  families;  and 

(lii)  The  adjustment  factor  described 
in  paragraph  (b)(4)  of  this  section. 

(7)  Pursuant  to  §  260.58  of  this 
chapter,  we  will  adjust  the  calcidations 
in  this  section  to  exclude  cases  for 
which  a  State  has  granted  federally 
recognized  good  cause  domestic 
violence  waivers. 

(c)(1)  If  the  State  was  not  subject  to  a 
penalty  the  prior  year,  the  State  will 
receive: 

(i)  The  full  applicable  penalty 
reduction  described  in  paragraph  (b)(5) 
or  (b)(6)  of  this  section  if  it  failed  only 
one  participation  rate;  or 

(ii)  50  percent  of  the  penalty 
reduction  described  in  paragraph  (b)(6) 
of  this  section  if  it  foiled  both 
participation  rates. 

(2)  If  the  penalty  year  is  the  second 
successive  year  in  which  the  State  is 
subject  to  a  penalty,  the  State  wiU 
receive: 

(i)  50  percent  of  the  applicable 
penalty  reduction  described  in 
paragraph  (b)(5)  or  (b)(6)  of  this  section 
if  it  failed  only  one  participation  rate;  or 

(ii)  25  percent  of  the  penalty 
reduction  described  in  paragraph  (b)(6) 
of  this  section  if  it  failed  both 
participation  rates. 

(3)  If  the  penalty  year  is  the  third  or 
greater  successive  year  in  which  the 
State  is  subject  to  a  penalty,  the  State 
will  not  receive  a  penalty  reduction 
described  in  paragraph  (b)(5)  or  (b)(6)  of 
this  section. 

(d)(1)  We  may  reduce  the  penalty  if 
the  State  failed  to  achieve  a 
participation  rate  because: 

(i)  It  meets  the  definition  of  a  needy 
State,  specified  at  §  260.30  of  this 
chapter;  or, 

(ii)  Noncompliance  is  due  to 
extraordinary  circumstances  such  as  a 
natural  disaster,  regional  recession,  or 
substantial  caseload  increase. 

(2)  In  determining  noncompliance 
under  paragraph  (d)(l)(ii)  of  this 


section,  we  will  consider  such  objective 
evidence  of  extraordinary  circiunstances 
as  the  State  chooses  to  submit. 

$261.52    It  tti«rt  a  way  to  waiv*  the  State's 
penalty  for  failing  to  achieve  either  of  ttw 
participation  ratM? 

(a)  We  will  not  impose  a  penalty 
under  this  part  if  we  determine  that  the 
State  has  reasonable  cause  for  its  failiue. 

(b)  In  addition  to  the  general 
reasonable  cause  criteria  specified  at 

§  262.5  of  this  chapter,  a  State  may  also 
submit  a  request  for  a  reasonable  cause 
exemption  from  the  requirement  to  meet 
the  minimum  participation  rate  in  two 
specific  case  situations. 

(1)  We  will  determine  that  a  State  has 
reasonable  cause  if  it  demonstrates  that 
failure  to  meet  the  work  participation 
rates  is  attributable  to  its  provision  of 
federally  recognized  good  cause 
domestic  violence  waivers  (i.e.,  it 
provides  evidence  that  it  achieved  the 
applicable  work  rates  when  individuals 
receiving  federally  recognized  good 
cause  domestic  violence  waivers  of 
work  requirements,  in  accordance  with 
the  provisions  at  §§  260.54(b)  and 
260.55  of  this  chapter,  are  removed  from 
the  calculations  in  §§  261.22(b)  and 
261.24(b)). 

(2)  We  will  determine  that  a  State  has 
reasonable  cause  if  it  demonstrates  that 
its  failure  to  meet  the  work  participation 
rates  is  attributable  to  its  provision  of 
assistance  to  refugees  in  federally 
approved  alternative  projects  under 
section  412(e)(7)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1522(e)(7)). 

(c)  In  accordance  with  the  procedures 
specified  at  §  262.4  of  this  chapter,  a 
State  may  dispute  oiu-  determination 
that  it  is  subject  to  a  penalty. 

§261.53    May  a  State  correct  the  probtom 
before  incurring  a  penalty? 

(a)  Yes.  A  State  may  enter  into  a 
corrective  compliance  plan  to  remedy  a 
problem  that  caused  its  failure  to  meet 
a  participation  rate,  as  specified  at 

§  262.6  of  this  chapter. 

(b)  To  qualify  for  a  penalty  reduction 
imder  §  262.6(j)(l)  of  this  chapter,  based 
on  significant  progress  towards 
correcting  a  violation,  a  State  must 
reduce  the  difference  between  the 
participation  rate  it  achieved  in  the  year 
for  which  it  is  subject  to  a  penalty  and 
the  rate  applicable  during  the  penalty 
year  (adjusted  for  any  caseload 
reduction  credit  determined  pursuant  to 
subpart  D  of  this  part)  by  at  least  50 
percent. 

$261.54    lsaStateMJb)«cttoanyoth«r 
penalty  relating  to  its  woric  program? 

(a)  If  we  determine  that,  during  a 
fiscal  year,  a  State  has  violated  section 
407(e)  of  the  Act,  relating  to  imposing 
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penalties  against  individuals,  we  must 
reduce  the  SFAG  payable  to  the  State. 

(b)  The  penalty  amount  for  a  fiscal 
year  will  equal  between  one  and  five 
percent  of  the  adjusted  SFAG. 

(c)  We  impose  a  penalty  by  reducing 
the  SFAG  payable  for  the  fiscal  year  that 
immediately  follows  our  final 
determination  that  a  State  is  subject  to 

a  penalty  and  our  final  determination  of 
the  penalty  amount. 

§  261 .55    Under  what  circumstances  will  we 
reduce  the  amount  of  the  penalty  for  not 
property  Imposing  penalties  on  individuals? 

(a)  We  will  reduce  the  amount  of  the 
penalty  based  on  the  degree  of  the 
State's  noncompliance. 

(b)  In  determining  the  size  of  any 
reduction,  we  will  consider  objective 
evidence  of: 

(1)  Whether  the  State  has  established 
a  control  mechanism  to  ensure  that  the 
grants  of  individuals  are  appropriately 
reduced  for  refusing  to  engage  in 
required  work;  and 

(2)  The  percentage  of  cases  for  which 
the  grants  have  not  been  appropriately 
reduced. 

§  261 .56    What  happens  If  a  parent  cannot 
obtain  needed  child  care? 

(a)(1)  If  the  individual  is  a  single 
custodial  parent  caring  for  a  child  imder 
age  six,  the  State  may  not  reduce  or 
terminate  assistance  based  on  the 
parent's  refusal  to  engage  in  required 
work  if  he  or  she  demonstrates  an 
inability  to  obtain  needed  child  care  for 
one  or  more  of  the  following  reasons: 

(i)  Appropriate  child  care  within  a 
reasonable  distance  from  the  home  or 
work  site  is  unavailable; 

(ii)  Informal  child  care  by  a  relative  or 
under  other  arrangements  is  unavailable 
or  unsuitable;  or 

(iii)  Appropriate  and  affordable 
formal  child  care  arrangements  are 
imavailable. 

(2)  Refusal  to  work  when  an 
acceptable  form  of  child  care  is 
available  is  not  protected  from 
sanctioning. 

(b)(1)  The  State  will  determine  when 
the  individual  has  demonstrated  that  he 
or  she  cannot  find  child  care,  in 
accordance  with  criteria  established  by 
the  State. 

(2)  These  criteria  must: 

(i)  Address  the  procedures  that  the 
State  uses  to  determine  if  the  parent  has 
a  demonstrated  inability  to  obtain 
needed  child  care; 

(ii)  Include  definitions  of  the  terms 
"appropriate  child  care,"  reasonable 
distance,"  "unsuitability  of  informal 
care,"  and  "affordable  child  care 
arrangements";  and 

(iii)  Be  submitted  to  us. 


(c)  The  TANF  agency  must  inform 
parents  about: 

(1)  The  penalty  exception  to  the 
TANF  work  requirement,  including  the 
criteria  and  applicable  definitions  for 
determining  whether  an  individual  has 
demonstrated  an  inability  to  obtain 
needed  child  care; 

(2)  The  State's  process  or  procedures 
(including  definitions)  for  determining  a 
family's  inability  to  obtain  needed  child 
care,  and  any  other  requirements  or 
procedures,  such  as  fair  hearings, 
associated  with  this  provision;  and 

(3)  The  fact  that  the  exception  does 
not  extend  the  time  limit  for  receiving 
Federal  assistance. 

§  261 .57    What  happens  if  a  State  sanctions 
a  single  parent  of  a  child  under  six  who 
cannot  get  needed  child  care? 

(a)  If  we  determine  that  a  State  has  not 
complied  with  the  requirements  of 

§  261.56,  we  will  reduce  the  SFAG 
payable  to  the  State  by  no  more  than 
five  percent  for  the  immediately 
succeeding  fiscal  year  xmless  the  State 
demonstrates  to  oiir  satisfaction  that  it 
had  reasonable  cause  or  it  achieves 
compliance  under  a  corrective 
compliance  plan  pursuant  to  §§  262.5 
and  262.6  of  this  chapter. 

(b)  We  will  impose  the  maximum 
penalty  if: 

(1)  The  State  does  not  have  a 
statewide  process  in  place  to  inform 
parents  about  the  exception  to  the  work 
requirement  and  enable  them  to 
demonstrate  that  they  have  been  unable 
to  obtain  child  care;  or 

(2)  There  is  a  pattern  of  substantiated 
complaints  from  parents  or 
organizations  verifying  that  a  State  has 
reduced  or  terminated  assistance  in 
violation  of  this  requfrement. 

(c)  We  may  impose  a  reduced  penalty 
if  the  State  demonstrates  that  the 
violations  were  isolated  or  that  they 
affected  a  minimal  number  of  families. 

Subpart  F— How  Do  Welfare  Reform 
Waivers  Affect  State  Penalties? 

§  261 .60    How  do  existing  welfare  reform 
waivers  affect  a  State's  penalty  liability 
under  this  part? 

A  welfare  reform  waiver  could  affect 
a  State's  penalty  liability  under  this 
part,  subject  to  subpart  C  of  part  260  of 
this  chapter  and  section  415  of  the  Act. 

Subpart  G— Wtiat  Nondisplacement 
Rules  Apply  in  TANF? 

§  261 .70    What  safeguards  are  there  to 
ensure  that  participants  in  work  activities 
do  iK>t  displace  ottwr  workers? 

(a)  An  adult  taking  part  in  a  work 
activity  outlined  in  §  261.30  may  not  fill 
a  vacant  employment  position  if: 


(1)  Another  individual  is  on  layoff 
&t)m  the  same  or  any  substantially 
equivalent  job;  or 

(2)  The  employer  has  terminated  the 
employment  of  any  regular  employee  or 
caused  an  involimtary  reduction  in  its 
work  force  in  order  to  fill  the  vacancy 
with  an  adult  taking  part  in  a  work 
activity. 

(b)  A  State  must  establish  and 
maintain  a  grievance  procedure  to 
resolve  complaints  of  alleged  violations 
of  the  displacement  rule  in  this  section. 

(c)  This  section  does  not  preempt  or 
supersede  State  or  local  laws  providing 
greater  protection  for  employees  from 
displacement. 

PART  262— ACCOUNTABILITY 
PROVISIONS— GENERAL 

Sec. 

262.0  What  definitions  apply  to  this  part? 

262.1  What  penalties  apply  to  States? 

262.2  When  do  the  TANF  penalty 
provisions  apply? 

262.3  How  will  we  determine  if  a  State  is 
subject  to  a  penalty? 

262.4  What  happens  if  we  determine  that  a 
State  is  subject  to  a  penalty? 

262.5  Under  what  general  circumstances 
will  we  detennine  that  a  State  has 
reasonable  cause? 

262.6  What  happens  if  a  State  does  not 
demonstrate  reasonable  cause? 

262.7  How  can  a  State  appeal  our  decision 
to  take  a  penalty? 

Authority:  31  U.S.C.  7501  et  seq.;  42  U.S.C. 
606,  609,  and  610. 

§  262.0    What  definitions  apply  to  this  part? 

The  general  TANF  definitions  at 
§§  260.30  through  260.33  of  this  chapter 
apply  to  this  part. 

§  262.1    What  penalties  apply  to  States? 

(a)  We  will  assess  fiscal  penalties 
against  States  imder  circumstances 
defined  in  parts  261  through  265  of  this 
chapter.  The  penalties  are: 

(1)  A  penalty  of  the  amount  by  which 
a  State  misused  its  TANF  funds; 

(2)  An  additional  penalty  of  five 
percent  of  the  adjusted  SFAG  if  such 
misuse  was  intentional; 

(3)  A  penalty  of  four  percent  of  the 
adjusted  SFAG  for  each  quarter  a  State 
fails  to  submit  an  accurate,  complete 
and  timely  required  report; 

(4)  A  penally  of  up  to  21  percent  of 
the  adjusted  SFAG  for  failure  to  satisfy 
the  minimiun  participation  rates; 

(5)  A  penalty  of  no  more  than  two 
percent  of  the  adjusted  SFAG  for  failiue 
to  participate  in  lEVS; 

(6)  A  penalty  of  no  more  than  five 
percent  of  the  adjusted  SFAG  for  frulure 
to  enforce  penalties  on  recipients  who 
are  not  cooperating  with  the  State  Child 
Support  Enforcement  (IV-D)  agency; 
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(7)  A  penalty  equal  to  the  outstanding 
loan  amount,  pliis  interest,  for  failure  to 
repay  a  Federal  loan; 

(8j  A  penalty  equal  to  the  amount  by 
which  a  State  fails  to  meet  its  basic 
MOE  requirement; 

(9)  A  penalty  of  five  percent  of  the 
adjusted  SFAG  for  feilure  to  comply 
with  the  five-year  limit  on  Federal 
assistance; 

(10)  A  penalty  equal  to  the  amount  of 
contingency  funds  that  were  received 
but  were  not  remitted  for  a  fiscal  year, 
if  the  State  fails  to  maintain  100  percent 
of  historic  State  expenditures  in  that 
fiscal  year; 

(11)  A  penalty  of  no  more  than  five 
percent  of  the  adjusted  SFAG  for  the 
failure  to  maintain  assistance  to  an  adult 
single  custodial  parent  who  cannot 
obtain  child  care  for  a  child  under  age 
six; 

(12)  A  penalty  of  no  more  than  two 
percent  of  the  adjusted  SFAG  plus  the 
amount  a  State  has  failed  to  expend  of 
its  own  funds  to  replace  the  reduction 
to  its  SFAG  due  to  the  assessment  of 
penalties  in  this  section  in  the 
immediately  succeeding  fiscal  year; 

(13)  A  penalty  equal  to  the  amount  of 
the  State's  Wel&re-to-Work  formula 
grant  for  failure  to  meet  its  basic  MOE 
requirement  during  a  year  in  which  it 
receives  the  formula  grant;  and 

(14)  A  penalty  of  not  less  than  one 
percent  and  not  more  than  five  percent 
of  the  adjusted  SFAG  for  failure  to 
impose  penalties  properly  against 
individuals  who  refuse  to  engage  in 
required  work  in  accordance  with 
section  407  of  the  Act. 

(b)  In  the  event  of  multiple  penalties 
for  a  fiscal  year,  we  will  add  all 
applicable  penalty  percentages  together. 
We  will  then  assess  the  penalty  amount 
against  the  adjusted  SFAG  that  woidd 
have  been  payable  to  the  State  if  we  had 
assessed  no  penalties.  As  a  final  step, 
we  will  subtract  other  (fixed)  penal^ 
amounts  fi-om  the  adjusted  SFAG. 

(c)(1)  We  will  take  the  penalties 
specified  in  paragraphs  (a)(1),  (a)(2)  and 
(a)(7)  of  this  section  by  reducing  the 
SFAG  payable  for  the  quarter  that 
immediately  follows  our  final  decision. 

(2)  We  will  take  the  penalties 
specified  in  paragraphs  (a)(3),  (a)(4), 
(a)(5),  (a)(6).  (a)(8),  (a)(9),  (a)(10),  (a)(ll). 
(a)(12),  (aKiS),  and  (a)(14)  of  this  section 
by  reducing  the  SFAG  payable  for  the 
fiscal  year  that  immediately  follows  our 
final  decision. 

(d)  When  imposing  the  penalties  in 
paragraph  (a)  of  this  section,  the  total 
reduction  in  an  affected  State's  quarterly 
SFAG  amount  must  not  exceed  25 
percent.  If  this  25-percent  limit  prevents 
the  recovery  of  the  full  penalty  amoimt 
imposed  on  a  State  during  a  quarter  or 


a  fiscal  year,  as  appropriate,  we  will 
apply  the  remaining  amount  of  the 
penalty  to  the  SFAG  payable  for  the 
immediately  succeeding  quarter  imtil 
we  recover  the  fuU  penalty  amount. 

(e)(1)  In  the  immediately  succeeding 
fiscal  year,  a  State  must  expend 
additional  State  funds  to  replace  any 
reduction  in  the  SFAG  resulting  from 
penalties. 

(2)  The  State  must  document 
compliance  with  this  replacement 
provision  on  its  TANF  Financial  Report 
(or  Territorial  Financial  Report). 

f262^    WhwidotheTANFpwtalty 
provisions  apply? 

(a)  A  State  will  be  subject  to  the 
penalties  specified  in  §  262.1(a)(1),  (2), 
(7).  (8),  (9),  (10),  (11),  (12),  (13).  and  (14) 
for  conduct  occurring  on  and  after  the 
first  day  the  State  operates  the  TANF 
proQ^m. 

(b)  A  State  will  be  subject  to  the 
penalties  specified  in  §  262.1(a)(3),  (4), 
(5),  and  (6)  for  conduct  occurring  on  and 
after  July  1, 1997,  or  the  date  that  is  six 
months  after  the  first  day  the  State 
operates  the  TANF  program,  whichever 
is  later. 

(c)  For  the  time  period  prior  to 
October  1, 1999,  we  will  assess  State 
conduct  as  specified  in  §  260.40(b)  of 
this  chapter. 

§262.3    How  wiil  w«  dstsnnins  if  a  Stats  is 
subject  to  a  penalty? 

(a)(1)  We  will  use  tbe  single  audit 
under  0MB  Circiilar  A-133,  in 
conjimction  with  other  reviews,  audits, 
and  data  sources,  as  appropriate,  to 
determine  if  a  State  is  subject  to  a 
penalty  for  misusing  Federal  TANF 
funds  (§  263.10  of  this  chapter), 
intentionally  misusing  Federal  TANF 
funds  (§  263.12  of  this  chapter),  failing 
to  participate  in  lEVS  (§  264.10  of  this 
chapter),  failing  to  comply  with 
paternity  establishment  and  child 
support  requirements  (§  264.31  of  this 
chapter),  failing  to  maintain  assistance 
to  an  adult  single  custodial  parent  who 
cannot  obtain  child  care  for  child  under 
six  (§261.57  of  this  chapter),  and  failing 
to  reduce  assistance  to  a  recipient  who 
refuses  without  good  cause  to  work 
(§  261.54  of  this  chapter). 

(2)  We  will  also  use  the  single  audit 
as  a  secondary  method  of  determining  if 
a  State  is  subject  to  other  penalties  if  an 
audit  detects  lack  of  compUance  in 
other  penalty  areas. 

(b)(1)  We  will  use  the  TANF  Data 
Report  required  under  part  265  of  this 
chapter  to  determine  if  a  State  failed  to 
meet  participation  rates  (§§  261.21  and 
261.23  of  this  chapter)  or  failed  to 
comply  with  the  five-year  limit  on 
Fedwal  assistance  (§  264.1  of  this 
chapter). 


(2)  Data  in  these  reports  are  subject  to 
our  verification  in  accordance  with 
§265.7  of  this  chapter. 

(c)(1)  We  will  use  the  TANF  Financial 
Report  (or,  as  applicable,  the  Territorial 
Financial  Report)  as  the  primary  method 
for  determining  if  a  State  has  failed  to 
meet  the  basic  MOE  requirement 
(§  263.8  of  this  chapter),  meet  the 
Contingency  Fimd  MOE  requirement 
(§  264.76  of  this  chapter),  or  replace 
SFAG  reductions  with  State-only  funds 
(§  264.50  of  this  chapter). 

(2)  Data  in  these  reports  are  subject  to 
our  verification  in  accordance  with 
§265.7  of  this  chapter. 

(d)  We  will  determine  that  a  State  is 
subject  to  the  specific  penalties  for 
failure  to  perform  if  we  find  information 
in  the  reports  under  paragraphs  (b)  and 
(c)  of  this  section  to  be  iiisufficient  to 
show  compliance  or  if  we  determine 
that  the  State  has  not  adequately 
documented  actions  verifying  that  it  has 
met  the  participation  rates  or  the  time 
limits. 

(e)  To  determine  if  a  State  has  met  its 
MOE  requirements,  we  will  also  use  the 
supplemental  information  in  the  annual 
report  required  in  accordance  with 

§  265.9(c)  of  this  chapter. 

(f)  States  must  maintain  records  in 
accordance  with  §  92.42  of  this  title. 

§262.4    What  happens  if  ws  dstsnnins  that 
a  Stats  is  subisct  to  a  psnalty? 

(a)  If  we  determine  that  a  State  is 
subject  to  a  penalty,  we  will  notify  the 
State  agency  in  writing,  specifying 
which  penalty  we  will  impose  and  the 
reasons  for  the  penalty.  This  notice  will: 

(1)  Specify  the  penalty  provision  at 
issue,  including  the  penalty  amoimt; 

(2)  Specify  the  source  of  information 
and  the  reasons  for  our  decision; 

(3)  Invite  the  State  to  present  its 
argimients  if  it  believes  that  the 
information  or  method  that  we  used 
were  in  error  or  were  insufficient  or  that 
its  actions,  in  the  absence  of  Federal 
regulations,  were  based  on  a  reasonable 
interpretation  of  the  statute;  and 

(4)  Explain  how  and  when  the  State 
may  submit  a  reasonable  cause 
justification  under  §  262.5  and/or 
corrective  compliance  plan  under 

§  262.6. 

(b)  Within  60  days  of  when  it  receives 
oiu-  notification,  the  State  may  submit  a 
written  response  that: 

(1)  Demonstrates  that  our 
determination  is  incorrect  because  our 
information  or  the  method  that  we  used 
in  determining  the  violation  or  the 
amount  of  the  penalty  was  in  error  or 
was  insufficient,  or  that  the  State  acted, 
in  the  absence  of  Federal  rules,  on  a 
reasonable  interpretation  of  the  statute; 
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(2)  Demonstrates  that  the  State  had 
reasonable  cause  for  failing  to  meet  the 
requirement(s);  and/or 

13)  Provides  a  corrective  compliance 
plan,  piirsuant  to  §  262.6. 

(c)  It  we  find  that  we  determined  the 
penalty  erroneously,  or  that  the  State 
has  adequately  demonstrated  that  it  had 
reasonable  cause  for  failing  to  meet  one 
or  more  requirements,  we  will  not 
impose  the  penalty. 

(d)  Reasonable  cause  and  corrective 
compliance  plans  are  not  available  for 
failing  to  repay  a  Federal  loan;  meet  the 
basic  MOE  requirement;  meet  the 
Contingency  Fund  MOE  requirement; 
expend  additional  State  funds  to  replace 
adjusted  SFAG  reductions  due  to  the 
imposition  of  one  or  more  penalties 
listed  in  §  262.1;  or  maintain  80  percent, 
or  75  percent,  as  appropriate,  basic  MOE 
during  a  year  in  which  the  State 
receives  a  Welfare-to-Work  grant. 

(e)(1)  If  we  request  additional 
information  from  a  State  that  we  need 
to  determine  reasonable  cause,  the  State 
must  ordinarily  provide  such 
information  within  30  days. 

(2)  Under  unusual  circumstances,  we 
may  give  the  State  an  extension  of  the 
time  to  respond  to  our  request. 

(f)(l)(i)  We  will  notify  the  State  in 
writing  of  our  findings  with  respect  to 
reasonable  cause  generally  within  60 
days  of  the  date  when  we  receive  its 
response  to  our  penalty  notice  (in 
accordance  with  paragraph  (b)  of  this 
section). 

(ii)  If  the  finding  is  negative  and  the 
State  has  not  yet  submitted  a  corrective 
compliance  plan,  it  may  do  so  in 
response  to  this  notice  in  accordance 
with  §262.6. 

(2)  We  will  notify  the  State  of  our 
decision  regarding  its  corrective 
compliance  plan  in  accordance  with  the 
provisions  of  §  262.6(g). 

(g)  We  will  impose  a  penalty  in 
accord  with  the  provisions  in  §  262.1(c) 
after  we  make  our  final  decision  and  the 
appellate  process  is  completed,  if 
applicable.  If  there  is  an  appellate 
decision  upholding  the  penalty,  we  will 
take  the  penalty  and  charge  interest 
back  to  the  date  that  we  formally 
notified  the  Governor  of  the  adverse 
action  pursuant  to  §  262.7(a)(1). 

§  262.5    Under  wturt  general  circumstances 
will  we  detennine  that  a  State  has 
reasonable  cause? 

(a)  We  will  not  impose  a  penalty 
against  a  State  if  we  determine  that  the 
State  had  reasonable  cause  for  its 
failure.  The  general  factors  a  State  may 
use  to  claim  reasonable  cause  include: 

(1)  Natural  disasters  and  other 
calamities  (e.g.,  hurricanes,  earthquakes, 
fire)  whose  disruptive  impact  was  so 
significant  as  to  cause  the  State's  failiire; 


(2)  Formally  issued  Federal  guidance 
that  provided  incorrect  information 
resulting  in  the  State's  failure;  or 

(3)  Isolated  problems  of  minimal 
impact  that  are  not  indicative  of  a 
systemic  problem. 

(b)(1)  We  will  grant  reasonable  cause 
to  a  State  that: 

(i)  Clearly  demonstrates  that  its  failure 
to  submit  complete,  accurate,  and 
timely  data,  as  required  at  §  265.8  of  this 
chapter,  for  one  or  both  of  the  first  two 
quarters  of  FY  2000,  is  attributable,  in 
significant  part,  to  its  need  to  divert 
critical  system  resources  to  Year  2000 
compliance  activities;  and 

(ii)  Submits  complete  and  accurate 
data  for  the  first  two  quarters  of  FY  2000 
by  June  30,  2000. 

(2)  A  State  may  also  use  the 
additional  factors  for  claiming 
reasonable  cause  for  failiu'e  to  comply 
with  the  five-year  limit  on  Federal 
assistance  or  the  minimiun  participation 
rates,  as  specified  at  §§  261.52  and  264.3 
and  subpart  6  of  part  260  of  this 
chapter. 

(c)  In  determining  reasonable  cause, 
we  will  consider  the  efforts  the  State 
made  to  meet  the  requirement,  as  well 
as  the  duration  and  severity  of  the 
circumstances  that  led  to  the  State's 
failure  to  achieve  the  requirement. 

(d)(1)  The  burden  of  proof  res'ts  with 
the  State  to  fully  explain  the 
circumstances  and  events  that  constitute 
reasonable  cause  for  its  failure  to  meet 
a  requirement. 

(2)  The  State  must  provide  us  with 
sufficient  relevant  information  and 
docimientation  to  substantiate  its  claim 
of  reasonable  cause. 

§  262.6    What  happens  if  a  State  does  not 
demonstrate  reasonable  cause? 

(a)  A  State  may  accept  the  penalty  or 
enter  into  a  corrective  compliance  plan 
that  will  correct  or  discontinue  the 
violation  in  order  to  avoid  the  penalty 
if: 

(1)  A  State  does  not  claim  reasonable 
cause;  or 

(2)  We  find  that  the  State  does  not 
have  reasonable  cause. 

(b)  A  State  that  does  not  claim 
reasonable  cause  will  have  60  days  from 
receipt  of  our  notice  described  in 

§  262.4(a)  to  submit  its  corrective 
compliance  plan. 

(c)  A  State  that  unsuccessfully 
claimed  reasonable  cause  will  have  60 
days  from  the  date  that  it  received  our 
second  notice,  described  in  §  262.4(f),  to 
submit  its  corrective  compliance  plan. 

(d)  The  corrective  compliance  plan 
must  include: 

(1)  A  complete  analysis  of  why  the 
State  did  not  meet  the  requirements; 

(2)  A  detailed  description  of  how  the 
State  will  correct  or  discontinue,  as 


appropriate,  the  violation  in  a  timely 
manner; 

(3)  The  time  period  in  which  the 
violation  will  be  corrected  or 
discontinued; 

(4)  The  milestones,  including  interim 
process  and  outcome  goals,  that  the 
State  will  achieve  to  assure  it  comes 
into  compliance  within  the  specified 
time  period;  and 

(5)  A  certification  by  the  Governor 
that  the  State  is  committed  to  correcting 
or  discontinuing  the  violation,  in 
accordance  with  the  plan. 

(e)  The  corrective  compliance  plan 
must  correct  or  discontinue  the 
violation  within  the  following  time 
frames: 

(1)  For  a  penalty  under  §  262.1(a)(4)  or 
(a)(9),  by  the  end  of  the  first  fiscal  year 
ending  at  least  six  months  after  our 
receipt  of  the  corrective  compliance 
plan;  and 

(2)  For  the  remaining  penalties,  by  a 
date  the  State  proposes  diat  reflects  the 
minimum  period  necessary  to  achieve 
compliance. 

(f)  During  the  60-day  period  following 
our  receipt  of  the  State's  corrective 
compliance  plan,  we  may  request 
additional  information  and  consult  with 
the  State  on  modifications  to  the  plan. 

(g)  We  will  accept  or  reject  the  State's 
corrective  compliance  plan,  in  writing, 
within  60  days  of  our  receipt  of  the 
plan,  althou^  a  corrective  compliance 
plan  is  deemed  to  be  accepted  if  we  take 
no  action  during  the  60-day  period 
following  our  receipt  of  the  plan. 

(h)  If  a  State  does  not  submit  an 
acceptable  corrective  compliance  plan 
on  time,  we  will  assfess  the  penalty 
immediately. 

(i)  We  will  not  impose  a  penalty 
against  a  State  with  respect  to  any 
violation  covered  by  a  corrective 
compliance  plan  that  we  accept  if  the 
State  completely  corrects  or 
discontinues,  as  appropriate,  the 
violation  within  the  period  covered  by 
the  plan. 

(j)  Under  limited  circumstances,  we 
may  reduce  the  penalty  if  the  State  fails 
to  completely  correct  or  discontinue  the 
violation  pursuant  to  its  corrective 
compliance  plan  and  in  a  timely 
manner.  To  receive  a  reduced  penalty, 
the  State  must  demonstrate  that  it  met 
one  or  both  of  the  following  conditions: 

(1)  Although  it  did  not  achieve  full 
compliance,  the  State  made  significant 
progress  towards  correcting  or 
discontinuing  the  violation;  or 

(2)  The  State's  Mlure  to  comply  fully 
was  attributable  to  either  a  natural 
disaster  or  regional  recession. 
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§262.7    How  can  a  Stat*  appeal  our 
daciaion  to  take  a  panatty? 

(a)(1)  We  will  formally  notify  the 
Governor  and  the  State  agency  of  an 
adverse  action  (i.e.,  the  reduction  in  the 
SFAG)  within  five  days  after  we 
determine  that  a  State  is  subject  to  a 
penalty  under  parts  261  through  265  of 
this  chapter. 

(2)  Such  notice  will  include  the 
factual  and  legal  basis  for  taking  the 
penalty  in  sufficient  detail  for  the  State 
to  be  able  to  respond  in  an  appeal. 

(b)(1)  The  State  may  file  an  appeal  of 
the  action,  in  whole  or  in  part,  with  the 
HHS  Departmental  Appeals  Board  (the 
Board)  within  60  days  after  the  date  it 
receives  notice  of  the  adverse  action. 
The  State  must  submit  its  brief  and 
supporting  documents  when  it  files  its 
appeal. 

(2)  The  State  must  send  a  copy  of  the 
appeal,  and  any  supplemental  filings,  to 
the  Office  of  the  General  Ckiimsel, 
Children,  Families  and  Aging  Division, 
Room  411-D,  200  Independence 
Avenue,  S.W.,  Washington,  D.C.  20201. 

(c)  We  will  submit  our  reply  brief  and 
supporting  dociunentation  within  45 
days  of  the  receipt  of  the  State's 
submission  under  paragraph  (b)  of  this 
section. 

(d)  The  State  may  submit  a  reply  and 
any  supporting  docinnentation  within 
21  days  of  its  receipt  of  our  reply  xmder 
paragraph  (c)  of  this  section. 

(e)  The  appeal  to  the  Board  must 
foUow  the  provisions  of  the  rules  under 
this  section  and  those  at  §§  16.2, 16.9, 
16.10,  and  16.13-16.22  of  this  title,  to 
the  extent  that  they  are  consistent  with 
this  section. 

(f)  The  Board  will  consider  an  appeal 
filed  by  a  State  on  the  basis  of  the 
documentation  and  briefs  submitted, 
along  with  any  additional  information 
the  Board  may  require  to  support  a  final 
decision.  Sudi  information  may  include 
a  hearing  if  the  Board  determines  that  it 
is  necessary.  In  deciding  whether  to 
uphold  an  advwse  action  or  any  portion 
of  such  action,  the  Board  will  conduct 

a  thorough  review  of  the  issues. 

(g)(l]  A  State  may  obtain  judicial 
review  of  a  final  decision  by  the  Board 
by  filing  an  action  within  90  days  after 
the  date  of  such  decision.  It  should  file 
this  action  with  the  district  court  of  the 
United  States  in  the  judicial  district 
where  the  State  agency  is  located  or  in 
the  United  States  District  Court  for  the 
District  of  Columbia. 

(2)  The  district  court  will  review  the 
final  decision  of  the  Board  on  the  record 
established  in  the  administrative 
proceeding,  in  accordance  with  the 
standards  of  review  prescribed  by  5 
U.S.C.  706(2).  The  court  will  base  its 


review  on  the  doaunents  and 
supporting  data  submitted  to  the  Board. 

PART  263— EXPENDITURES  OF  STATE 
AND  FEDERAL  TANF  FUNDS 

263.0  What  definitions  apply  to  this  part? 

Subpart  A— What  Rulaa  Apply  to  a  State'* 
JMalntananca  of  Effort? 

263.1  How  much  State  money  must  a  State 
expend  annually  to  meet  the  basic  MOE 
requirement? 

263.2  What  kinds  of  State  expenditures 
count  toward  meeting  a  State's  basic 
MOE  expenditure  requirement? 

263.3  When  do  child  care  expenditures 
count? 

263.4  When  do  educational  expenditures 
count? 

263.5  When  do  expenditures  in  State- 
funded  programs  count? 

263.6  What  kinds  of  expenditures  do  not 
count? 

263.8  What  happens  if  a  State  fails  to  meet 
the  basic  MOE  requirement? 

263.9  May  a  State  avoid  a  penalty  for  failing 
the  basic  MOE  requirement  through 
reasonable  cause  or  through  corrective 
compliance? 

Sut)part  B— What  Rule*  Apply  to  the  Uaa  of 
FMaralTANFFunda? 

263.10  What  actions  would  we  take  against 
a  State  if  it  uses  Federal  TANF  funds  in 
violation  of  the  Act? 

263.11  What  uses  of  Federal  TANF  huids 
are  improper? 

263.12  How  will  we  determine  if  a  State 
intentionally  misused  Federal  TANF 
funds? 

263.13  Is  there  a  limit  on  the  amount  of 
Federal  TANF  funds  that  a  State  may 
spend  on  administrative  costs? 

Subpart  C— What  Rule*  Apply  to  Indiviclual 
Developinant  Accourrtt? 

263.20  What  definitions  apply  to  Individual 
Development  Accounts  (IDAs)? 

263.21  May  a  State  use  the  TANF  grant  to 
fund  IDAs? 

263.22  Are  there  any  restrictions  on  IDA 
funds? 

263.23  How  does  a  State  prevent  a  recipient 
fiY>m  using  the  IDA  account  for 
unqualified  purposes? 

Authority:  42  U.S.C.  604.  607,  609,  and 
862a. 

f  263.0    What  dafinltiona  apply  to  thia  part? 

(a)  Except  as  noted  in  §  263.2(d),  the 
general  TANF  definitions  at  §  260.30 
through  §  260.33  of  this  chapter  apply  to 
this  part. 

(b)  The  term  "administrative  costs" 
means  costs  necessary  for  the  proper 
administration  of  the  TANF  program  or 
separate  State  programs. 

(1)  It  excludes  direct  costs  of 
providing  program  services. 

(i)  For  example,  it  excludes  costs  of 
providing  diversion  b«iefits  and 
services,  providing  program  information 
to  clients,  screening  and  assessments. 


development  of  employability  plans, 
work  activities,  post-employment 
services,  vfork.  supports,  and  case 
management.  It  also  excludes  costs  for 
contracts  devoted  entirely  to  such 
activities. 

(ii)  It  excludes  the  salaries  and 
benefits  costs  for  staff  providing 
program  services  and  the  direct 
adioinistrative  costs  associated  with 
providing  the  services,  such  as  the  costs 
for  supplies,  equipment,  travel,  postage, 
utilities,  rental  of  office  space  and 
maintenance  of  office  space. 

(2)  It  includes  costs  for  general 
administration  and  coordination  of 
these  progruns,  including  contract  costs 
and  all  indirect  (or  overhead)  costs. 
Examples  of  administrative  costs 
include: 

(i)  Salaries  and  benefits  of  staff 
performing  administrative  and 
coordination  functions; 

(ii)  Activities  related  to  eligibility 
determinations; 

(iii)  Preparation  of  program  plans, 
budgets,  and  schedules; 

(iv)  Monitoring  of  programs  and 
projects; 

(v)  Fraud  and  abuse  imits; 

(vi)  Procurement  activities; 

(vii)  Public  relations; 

(viii)  Services  related  to  accounting, 
litigation,  audits,  management  of 
property,  pa3^roll,  and  persoimel; 

(ix)  Costs  for  the  goods  and  services 
required  for  administration  of  the 
program  such  as  the  costs  for  supplies, 
equipment,  travel,  postage,  utilities,  and 
rental  of  office  space  and  maintenance 
of  office  space,  provided  that  such  costs 
are  not  excluded  as  a  direct 
administrative  cost  for  providing 
program  services  imder  paragraph  (b)(1) 
of  this  section; 

(x)  Travel  costs  incxirred  for  official 
business  and  not  excluded  as  a  direct 
administrative  cost  for  providing 
pit^ram  services  imder  paragraph  (b)(1) 
of  this  section; 

(xi)  Management  information  systems 
not  related  to  the  tracking  and 
monitoring  of  TANF  requirements  (e.g., 
for  a  personnel  and  payroll  system  for 
State  staff);  and 

(xii)  Preparing  reports  and  other 
documents. 

Subpart  A— What  RulM  AppHM  to  a 
State's  Malntananca  of  Effort? 

§263.1  How  much  State  money  nniat  a 
State  expand  annually  to  meat  the  baaie 
JIOE  requlremant? 

(a)(1)  The  Tpinimnm  basic  MOE  for  a 
fiscal  year  is  80  percent  of  a  State's 
historic  State  expenditxues. 

(2)  However,  if  a  State  meets  the 
minimiiTn  work  participation  rate 
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requirements  in  a  fiscal  year,  as  required 
under  §§261.21  and  261.23  of  this 
chapter,  after  adjustment  for  any 
caseload  reduction  credit  under  §  261.41 
of  this  chapter,  then  the  minimum  basic 
MOE  for  that  fiscal  year  is  75  percent  of 
the  State's  historic  State  expenditures. 

(3)  A  State  that  does  not  meet  the 
minimum  participation  rate 
requirements  in  a  fiscal  year,  as  required 
under  §§  261.21  and  261.23  of  this 
chapter  (after  adjustment  for  any 
caseload  reduction  credit  under  §  261.41 
of  this  chapter),  but  which  is  granted 
full  or  partial  penalty  relief  for  that 
fiscal  year,  must  still  meet  the  minimum 
basic  MOE  specified  under  paragraph 
(a)(1)  of  this  section. 

(b)  The  basic  MOE  level  also  depends 
on  whether  a  Tribe  or  consortium  of 
Tribes  residing  in  a  State  has  received 
approval  to  operate  its  own  TANF 
program.  The  State's  basic  MOE  level 
for  a  fiscal  year  will  be  reduced  by  the 
same  percentage  as  we  reduced  the 
SFAG  as  the  result  of  any  Tribal  Family 
Assistance  Grants  awarded  to  Tribal 
grantees  in  the  State  for  that  year. 

1263^  What  Unds  of  State  •xpcndNuTM 
count  toward  mating  a  Stata'a  baalc  MOE 
axpanditufa  raQuiianiantr 

(a)  Expenditiires  of  State  funds  in 
TANF  or  separate  State  programs  may 
count  if  they  are  made  for  the  following 
types  of  benefits  or  services: 

(1)  Cash  assistance,  including  the 
State's  share  of  the  assigned  child 
support  collection  that  is  distributed  to 
the  family,  and  disregarded  in 
determining  eligibility  for,  and  amount 
of  the  TANF  assistance  payment; 

(2)  Child  care  assistance  (see  §  263.3); 

(3)  Education  activities  designed  to 
increase  self-sufficiency,  job  training, 
and  work  (see  §  263.4); 

(4)  Any  other  use  of  funds  allowable 
under  section  404(a)(1)  of  the  Act  (such 
as  nonmedical  treatment  services  for 
alcohol  and  drug  abuse  and  some 
medical  treatment  services,  provided 
that  the  State  has  not  commingled  its 
MOE  funds  with  Federal  TANF  funds  to 
pay  for  the  services),  if  consistent  with 
the  goals  at  §  260.20  of  this  chapter;  and 

(5)(i)  Administrative  costs  for 
activities  listed  in  paragraphs  (a)(1) 
through  (a)(4)  of  this  section,  not  to 
exceed  15  percent  of  the  total  amoimt  of 
coimtable  expenditures  for  the  fiscal 
year. 

(ii)  Costs  for  information  technology 
and  computerization  needed  for 
tracking  or  monitoring  required  by  or 
under  part  IV-A  of  the  Act  do  not  count 
towards  the  limit  in  paragraph  (5)(i)  of 
this  section,  even  if  they  fall  within  the 
definition  of  "administrative  costs." 


(A)  This  exclusion  covers  the  costs  for 
salaries  and  benefits  of  staff  who 
develop,  maintain,  support  or  operate 
the  portions  of  information  technology 
or  computer  systems  used  for  tracking 
and  monitoring. 

(B)  It  also  covers  the  costs  of  contracts 
for  development,  maintenance,  support, 
or  operation  of  those  portions  of 
information  technology  or  computer 
systems  used  for  tracking  or  monitoring. 

(b)  The  benefits  or  services  listed 
under  paragraph  (a)  of  this  section  coimt 
only  if  they  have  been  provided  to  or  on 
behalf  of  eligible  families.  An  "eligible 
femily,"  as  defined  by  the  State,  must: 

(1)  Be  comprised  of  citizens  or  aliens 
who: 

(i)  Are  eligible  for  TANF  assistance; 

(ii)  Would  be  eUgible  for  TANF 
assistance,  but  for  the  time  limit  on  the 
receipt  of  federally  funded  assistance;  or 

(iu)  Would  be  eligible  for  TANF 
assistance,  but  for  the  application  of 
tiUelVofPRWORA; 

(2)  Include  a  child  living  with  a 
ciistodial  parent  or  other  adult  caretaker 
relative  (or  consist  of  a  pregnant 
individual);  and 

(3)  Be  financially  eligible  according  to 
the  appropriate  income  and  resource 
(when  applicable)  standards  established 
by  the  State  and  contained  in  its  TANF 
plan.' 

(c)  Benefits  or  services  listed  under 
paragraph  (a)  of  this  section  provided  to 
a  family  that  meets  the  criteria  under 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section,  but  who  became  ineligible 
solely  due  to  the  time  limitation  given 
under  §  264.1  of  this  chapter,  may  also 
count. 

(d)  Expenditures  for  the  benefits  or 
services  listed  imder  paragraph  (a)  of 
this  section  count  whether  or  not  the 
benefit  or  service  meets  the  definition  of 
assistance  under  §  260.31  of  this 
chapter. 

(e)(1)  The  expenditures  for  benefits  or 
services  in  State-funded  programs  listed 
imder  paragraph  (a)  of  this  section  coimt 
only  if  they  also  meet  the  requirements 
of  §263.5. 

(2)  Expenditures  that  fell  within  the 
prohibitions  in  §  263.6  do  not  count. 

§  263.3    When  do  child  care  expendlturea 
count? 

(a)  State  funds  expended  to  meet  the 
requirements  of  the  CCDF  Matching 
Fund  (i.e.,  as  match  or  MOE  amounts) 
may  also  coimt  as  basic  MOE 
expenditures  up  to  the  State's  child  care 
MOE  amount  that  must  be  expended  to 
qualify  for  CCDF  matching  funds. 

(b)  Child  care  expenditures  that  have 
not  been  used  to  meet  the  requirements 
of  the  CCDF  Matching  Fund  (i.e.,  as 
match  or  MOE  amounts),  or  any  other 


Federal  child  care  program,  may  also 
count  as  basic  MOE  expenditures.  The 
limit  described  in  paragraph  (a)  of  this 
section  does  not  apply. 

(c)  The  child  care  expenditiues 
described  in  paragraphs  (a)  and  (b)  of 
this  section  must  be  made  to,  or  on 
behalf  of,  eligible  femilies,  as  defined  in 
§  263.2(b). 


S  263.4 
count? 


Wheti  do  educational  expandituraa 


(a)  Expenditures  for  educational 
activities  or  services  coimt  if: 

(1)  They  are  provided  to  eligible 
femilies  (as  defined  in  §  263.2(b)]  to 
increase  self-sufficiency,  job  training, 
and  work;  and 

(2)  They  are  not  generally  available  to 
other  residents  of  ti^e  State  without  cost 
and  without  regard  to  their  income. 

(b)  Expenditures  on  behalf  of  eligible 
femilies  for  educational  services  or 
activities  provided  through  the  public 
education  system  do  not  count  unless 
they  meet  the  requirements  under 
paragraph  (a)  of  this  section. 


S263.S    Whan  do  expandituraa  in  I 
funded  progrwna  count? 

(a)  If  a  current  State  or  local  program 
also  operated  in  FY  1995.  and 
expenditures  in  this  program  would 
have  been  previously  authorized  and 
allowable  under  the  former  AFDC, 
JOBS,  Emergency  Assistance,  Child  Care 
for  AFDC  recipients,  At-Risk  Child  Care, 
or  Transitional  Child  Care  programs, 
then  current  fiscal  year  expenditures  in 
this  program  count  in  their  entirety, 
provided  that  the  State  has  met  all 
requirements  undw  §  263.2. 

(o)  If  a  current  State  or  local  program 
also  operated  in  FY  1995,  and 
expenditures  in  this  program  would  not 
have  been  previously  authorized  and 
allowable  under  the  former  AFDC, 
JOBS,  Emergency  Assistance.  Child  Care 
for  AFDC  recipients.  At-Risk  Child  Care, 
or  Transitional  Child  Care  programs, 
then  countable  expenditures  are  limited 
to  the  amount  by  which  total  current 
fiscal  year  expenditures  that  meet  the 
requirements  under  §  263.2  exceed  total 
State  expenditures  in  the  program 
during  FY  1995. 

§263.6    What  Mnda  of  expandituraa  do  not 
count? 

The  following  kinds  of  expenditures 
do  not  count: 

(a)  Expenditures  of  funds  that 
originated  with  the  Federal  government; 

(d)  State  expenditures  under  the 
Medicaid  program  under  title  XIX  of  the 
Act; 

(c)  Expenditures  that  a  State  makes  as 
a  condition  of  receiving  Federal  funds 
under  another  program,  except  as 
provided  under  §  263.3; 
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(d)  Expenditures  that  a  State  made  in 
a  prior  fiscal  year; 

(e)  Expenditures  that  a  State  uses  to 
match  Federal  Welfare-to-Work  funds 
provided  under  section  403(a)(5)  of  the 
Act;  and 

[ti  Expenditures  that  a  State  makes  in 
the  TANF  program  to  replace  the 
reductions  in  the  SFAG  as  a  result  of 
penalties,  pursuant  to  §  264.50  of  this 
chapter. 

f  263.8    What  happens  if  a  SUrte  fails  to 
meet  ttMlMSic  MOE  rsquiremant? 

(a)  If  any  State  fails  to  meet  its  basic 
MOE  requirement  for  any  fiscal  year, 
then  we  will  reduce  dollar-for-dollar  the 
amoimt  of  the  SFAG  payable  to  the  State 
for  the  following  fiscal  year. 

(b)  If  a  State  fails  to  meet  its  basic 
MOE  requirement  for  any  fiscal  year, 
and  the  State  received  a  WtW  formula 
grant  imder  section  403(a)(5)(A)  of  the 
Act  for  the  same  fiscal  year,  we  will  also 
reduce  the  amount  of  the  SFAG  payable 
to  the  State  for  the  following  fiscal  year 
by  the  amount  of  the  WtW  formula  grant 
paid  to  the  State. 

5263.9  MayaStat»avoidap«naityfor 
faiiing  to  meet  the  Itasic  iWOE  raquirwrnent 
through  rsasonabls  cause  or  corrsctivs 
compliance? 

No.  The  refisonable  cause  and 
corrective  compliance  provisions  at 
§§  262.4,  262.5,  and  262.6  of  diis 
chapter  do  not  apply  to  the  penalties  in 
§  263.8. 

Subpart  B— What  Rules  Apply  to  the 
Uae  of  Federal  TANF  Funds? 

1263.10  What  actions  would  w*  talw 
afsinsta  Stats  If  it  uses  FsderalTANF 
funds  in  violation  of  the  Act? 

(a)  If  a  State  misuses  its  Federal  TANF 
fands,  we  will  reduce  the  SFAG  payable 
for  the  immediately  succeeding  fiscal 
year  quarter  by  the  amount  misused. 

(b)  If  the  State  fails  to  demonstrate 
that  the  misuse  was  not  intentional,  we 
will  farther  reduce  the  SFAG  payable 
for  the  immediately  succeeding  fiscal 
year  quarter  in  an  amount  equsd  to  five 
percent  of  the  adjusted  SFAG. 

(c)  The  reasonable  cause  and 
corrective  compliance  provisions  of 
§§^262.4  throu^  262.6  of  this  chapter 
apply  to  the  penalties  specified  in 
paragraphs  (a)  and  (b)  of  diis- section. 

5263.11  -WiMt  uses  of  FsdsrarTANFIunds 
are  improper? 

(a)  States  may  use  Federal  TANF 
funds  for  expenditures: 

(1)  That  are  reasonably  calculated  to 
accomplish  the  purposes  of  TANF,  as 
specified  at  §  260.20  of  this  chapter,  or 

(2)  For  wfaidi  die  State  was 
authorized  to  use  TV-A  or  IV-F  funds 


under  prior  law,  as  in  effiect  on 
September  30, 1995  (or,  at  the  option  of 
the  State,  August  21, 1996). 

(b)  We  will  consider  use  of  funds  in 
violation  of  paragraph  (a)  of  this  section, 
sections  404  and  408  and  other 
provisions  of  the  Act,  section  115(a)(1) 
of  PRWC«A,  the  provisions  of  part  92 
of  this  title,  or  OMB  Circular  A-87  to  be 
misuse  of  funds. 

f  263.12    HowwHIwedetOTminelfaStats 
Intentionally  misussd  Federal  TANF  funds? 

(a)  The  State  must  show,  to  our 
satisfaction,  that  it  used  these  funds  for 
purposes  that  a  reasonable  person 
would  ctmsider  to  be  within  the 
purposes  of  the  TANF  program  (as 
specified  at  §  260.20  of  this  chapter)  and 
consistent  with  the  provisions  listed  in 
§263.11. 

(b)  We  may  determine  that  a  State 
misused  funds  intentionally  if  there  is 
supporting  dociunentation,  such  as 
Federal  guidance  or  policy  instructions, 
precluding  the  use  of  Federal  TANF 
funds  for  such  purpose. 

(c)  We  may  also  determine  that  a  State 
intentionally  misused  funds  if  the  State 
continues  to  use  the  funds  in  the  same 
or  similarly  improper  manner  after 
receiving  notification  that  we  had 
determined  such  use  to  be  improper. 

S263.13    Is  there  a  limit  on  the  amount  of 
Federal  TANF  funds  that  a  Stats  may  spend 
on  administrative  costs? 

(a)(i)  Yes,  a  State  may  not  spend  more 
than  15  percent  of  the  amoimt  that  it 
receives  as  its  adjusted  SFAG,  or  imder 
other  provisions  of  section  403  of  the 
Act,  on  "administrative  costs,"  as 
defined  at  §  263.0(b). 

(ii)  Any  violation  of  the  limitation  in 
para^aph  (a)(i)  of  this  section  will 
constitute  a  misiise  of  funds  imder 
§  263.11(b). 

(b)  Expenditures  on  the  information 
technology  and  computerization  needed 
for  traddng  and  monitoring  required  by 
orunder  part  FV-^  of  the  Act  do  not 
count  towards  the  limit  specified  in 
paragraph  (a)  of  this  section. 

(1)  This  exclusion  covsrsihe  costa  for 
salaries  and  benefits  of  staff  who 
develop,  maintain,  support  or  operate 
the  portions  of  information  technology 
or  computer  systems.used  for  tracking 
and  monitoring. 

(2)  It  also  covers  die  costa  of  contracta 
for  development,  raaii^enance.  support, 
or  operation  of  those  portions  of 
information  technology  or  computer 
systems  used  for  tracking  or  monitoring. 


Sulipart  C— What  Rules  Apply  to 
Indivklual  Development  Accounts? 

^263J0  .JIVhat  definitions  spply  to 
IndlvMual  Vsvslopmsnt  Accounts  (IDAs)? 

The  following  definitions  ^ply  with 
respect  to  IDAs: 

Date  of  acquisition  means  the  date  on 
which  a  binding  contract  to  obtain, 
construct,  or  reconstruct  the  new 
principal  residence  is  entered  into. 

EligiUe  educational  institution  means 
an  institution  described  in  section 
481(a)(1)  or  section  1201(a)  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1088(a)(1)  or  1141(a)),  as  such  sections 
were  in  efiect  on  August  21, 1996.  Also, 
an  area  vocational  education  school  (as 
defined  in  subparagraph  (C)  or  (D)  of 
section  521(4)  of  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  (20  U.S.C.  2471(4))  that  is 
in  any  State  (as  defined  in  section 
521(33)  of  such  Act),  as  such  sections 
were  in  efiect  on  August  21 ,  1996. 

Individual  Development  Account 
(IDA)  means  an  account  established  by, 
or  for,  an  individual  who  is  eligible  for 
assistance  under  die  TANF  program,  to 
allow  the  individual  to  accumulate 
funds  for  specific  piuposes. 
Notwithstanding  any  other  provision  of 
law  (other  than  the  Internal  Revenue 
Code  of  1986),  the  funds  in  an  IDA 
account  must  be  disregarded  in 
determining  eligibility  for,  or  the 
amount  of,  assistance  in  any  Federal 
means-tested  programs. 

Post-secondary  educational  expenses 
means  a  student's  tmtion  and  fees 
required  for  the  enrollment  or 
attendance  at  an  eligible  educational 
institution,  and  reqtiired  coiu^e  fees, 
books,  supplies,  and  equipment 
required  at  an  eligible  educational 
institution. 

Qualified  acquisition  costs  means  the 
cost  of  obtaining,  constructing,  or 
reconstructing  a  residence.  The  term 
includes  any  usual  or  reasonable 
settlement,  financirfg,  or  other  closing 
costa. 

Qualified  business  means  any 
business  that  does  not  contravene  State 
law  or  pubUc  policy. 

Qualified  business  capitalization 
expenses  means  business  expenses 
pursuant  to  a  quaUfied  plan. 

Qualified  entity  means  a  nonprofit, 
tax-exempt  organization,  or  a  State  or 
local  government  agency  that  works 
cooperatively  with  a  nonprofit,  tax- 
exempt  organization. 

Qualified  expenditures  means 
expenses  entailed  in  a  qualified  plan, 
including  capital,  plant  equipment, 
working  capital,  and  inventory 
expenses. 
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Qualified  first-time  home  buyer 
means  a  taxpayer  (and,  if  married,  the 
taxpayer's  spouse)  who  has  not  owned 
a  principal  residence  during  the  three- 
year  period  ending  on  the  date  of 
acquisition  of  the  new  principal 
residence. 

Qualified  plan  means  a  business  plan 
that  is  approved  by  a  financial 
institution,  or  by  a  nonprofit  loan  fund 
having  demonstrated  fiduciary  integrity. 
It  includes  a  description  of  services  or 
goods  to  be  sold,  a  marketing  plan,  and 
projected  financial  statements,  and  it 
may  require  the  eligible  recipient  to 
obtain  the  assistance  of  an  experienced 
entrepreneiu'ial  advisor. 

Qualified  principal  residence  means 
the  place  a  qualified  first-time  home 
buyer  will  reside  in  accordance  with  the 
meaning  of  section  1034  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C.  1034). 
The  qualified  acquisition  cost  of  the 
residence  cannot  exceed  the  average 
piuchase  price  of  similar  residences  in 
the  area. 

§  263.21    May  a  State  use  the  TANF  grant 
to  fund  IDAS? 

If  the  State  elects  to  operate  an  IDA 
program,  then  the  States  may  use 
Federal  TANF  hmds  or  WtW  funds  to 
fund  IDAs  for  individuals  who  are 
eligible  for  TANF  assistance  and 
exercise  flexibility  within  the  limits  of 
Federal  regulations  and  the  statute. 

§263.22    Are  there  any  restrictions  on  IDA 
funds? 

The  following  restrictions  apply  to 
IDA  hinds: 

(a)  A  recipient  may  deposit  only 
earned  income  into  an  IDA. 

(b)  A  recipient's  contributions  to  an 
IDA  may  be  matched  by,  or  through,  a 
qualified  entity. 

(c)  A  recipient  may  withdraw  funds 
only  for  the  following  reasons: 

(1)  To  cover  post-secondary  education 
expenses,  if  the  amount  is  paid  directly 
to  an  eligible  educational  institution; 

(2)  For  the  recipient  to  purchase  a  first 
home,  if  the  amount  is  paid  directly  to 
the  person  to  whom  the  amoimts  are 
due  and  it  is  a  qualified  acquisition  cost 
for  a  qualified  principal  residence  by  a 
qualified  first-time  home  buyer;  or 

(3)  For  business  capitalization,  if  the 
amounts  are  paid  directly  to  a  business 
capitalization  account  in  a  federally 
insured  financial  institution  and  used 
for  a  qualified  business  capitalization 
expense. 

§  263.23    How  does  a  State  prevent  a 
recipient  from  using  the  IDA  account  for 
unqualified  purposes? 

To  prevent  recipients  from  using  the 
IDA  accoimt  improperly.  States  may  do 
the  following: 


(a)  Coimt  withdrawals  as  earned 
income  in  the  month  of  vtrithdrawal 
(unless  already  counted  as  income); 

(b)  Count  withdrawals  as  resources  in 
determining  eligibility;  or 

(c)  Take  such  other  steps  as  the  State 
has  established  in  its  State  plan  or 
written  State  policies  to  deter 
inappropriate  use. 

PART  264— OTHER  ACCOUNTABILITY 
PROVISIONS 


What  definitions  apply  to  this  part? 


Sec. 
264.0 

Subpart  A— What  Specific  Rules  Apply  for 
Other  Program  Penalties? 

264.1  What  restrictions  apply  to  the  length 
of  time  Federal  TANF  assistance  may  be 
provided? 

264.2  What  happens  if  a  State  does  not 
comply  with  the  five-year  limit? 

264.3  How  can  a  State  avoid  a  penalty  for 
failure  to  comply  with  the  five-year 
limit? 

264.10  Must  States  do  computer  matching 
of  data  records  imder  lEVS  to  verify 
recipient  information? 

264.11  How  much  is  the  penalty  fornot 
participating  in  lEVS? 

264.30  What  procedures  exist  to  ensure 
cooperation  with  the  child  support 
enforcement  requirements? 

264.31  What  happens  if  a  State  does  not 
comply  with  the  IV-D  sanction 
requirement? 

264.40    What  happens  if  a  State  does  not 
repay  a  Federal  loan? 

264.50    What  happens  if,  in  a  fiscal  year,  a 
State  does  not  expend,  with  its  own 
funds,  an  amount  equal  to  the  reduction 
to  the  adjusted  SFAG  resulting  from  a 
penalty? 

Subpart  B— What  are  ttie  Requirements  for 
the  Contingency  Fund? 

264.70  What  makes  a  State  eligible  to 
receive  a  provisional  payment  of 
contingency  funds? 

264 . 7 1  What  determines  the  amount  of  the 
provisional  payment  of  contingency 
funds  that  will  be  made  to  a  State? 

264.72  What  requirements  are  imposed  on 
a  State  if  it  receives  contingency  funds? 

264.73  What  is  an  annual  reconciliation? 

264.74  How  will  we  determine  the 
Contingency  Fund  MOE  level  for  the 
annual  reconciliation? 

264.75  For  the  annual  reconciliation,  what 
are  qualifying  State  expenditures? 

264.76  What  action  will  we  take  if  a  State 
fails  to  remit  funds  after  failing  to  meet 
its  required  Contingency  Fund  MOE 
level? 

264.77  How  will  we  determine  if  a  State 
met  its  Contingency  Fund  expenditure 
requirements? 

Subpart  C— What  Rules  Pertain  Specifically 
to  ttie  Spending  Levels  of  the  Territories? 

264.80  If  a  Territory  receives  Matching 
Grant  funds,  what  funds  must  it  expend? 

264.81  What  expenditures  qualify  for 
Territories  to  meet  the  Matching  Grant 
MOE  requirement? 


264.82  What  expenditiues  qualify  for 
meeting  the  Matching  Grant  FAG  amount 
requirement? 

264.83  How  will  we  know  if  a  Territory 
failed  to  meet  the  Matching  Grant 
funding  requirements  at  §  264.80? 

264.84  What  will  we  do  if  a  Territory  bils 
to  meet  the  Matching  Grant  funding 
requirements  at  §  264.80? 

264.85  What  rights  of  appeal  are  available 
to  the  Territories? 

Authority.  31  U.S.C.  7501  etseq.;  42  U.S.C. 
609,  654, 1302, 1308.  and  1337. 

§264.0    What  definitions  apply  to  this  part? 

(a)  The  general  TANF  definitions  at 
§§  260.30  through  260.33  of  this  chapter 
apply  to  this  part. 

(b)  The  following  definitions  also 
apply  to  this  part: 

Countable  State  Expenditures  means 
the  amount  of  qualifying  State 
expenditures,  as  defined  in  §  264.75, 
plus  the  amount  of  contingency  funds 
expended  by  the  State  in  tbe  fiscal  year. 
.    FAG  means  the  Family  Assistance 
Grant  granted  to  a  Territory  pursuant  to 
section  403(a)(1)  of  the  Act.  It  is  thus  the 
Territorial  equivalent  of  the  SFAG,  as 
defined  at  §  260.30  of  this  chapter. 

Food  Stamp  Trigger  means  a  State's 
monthly  average  of  individuals 
participating  in  the  Food  Stamp 
program  (as  of  the  last  day  of  the  month) 
for  the  most  recent  three-month  period 
that  exceeds  its  monthly  average  of 
individuals  in  the  corresponding  three- 
month  period  in  the  Food  Stamp 
caseload  for  FY  1994  or  FY  1995, 
whichever  is  less,  by  at  least  ten 
percent,  assuming  that  the  immigrant 
provisions  of  title  IV  and  the  Food 
Stamp  provisions  under  title  VII  of 
PRWORA  had  been  in  effect  in  those 
years. 

Unemployment  Trigger  means  a 
State's  average  unemployment  rate  for 
the  most  recent  three-month  period  of  at 
least  6.5  percent  and  equal  to  at  least 
110  percent  of  the  State's 
unemplojrment  rate  for  the 
corresponding  three-month  period  in 
either  of  the  two  preceding  calendar 
years. 

Subpart  A— What  Specific  Rules  Apply  for 
Other  Program  Penalties? 

§  264.1    What  restrictions  apply  to  the 
length  of  time  Federal  TANF  assistance  may 
t>e  provided? 

(a)(1)  Subject  to  the  exceptions  in  this 
section,  no  State  may  use  any  of  its 
Federal  TANF  funds  to  provide 
assistance  (as  defined  in  §  260.31  of  this 
chapter)  to  a  family  that  includes  an 
adult  head-of-household  or  a  spouse  of 
the  head-of-household  who  has  received 
Federal  assistance  for  a  total  of  five 
years  (i.e.,  60  cumulative  months, 
whether  or  not  consecutive). 
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(2)  The  provision  in  paragraph  (a)(1) 
of  this  section  also  applies  to  a  family 
that  includes  a  pregnant  minor  head-of- 
household,  minor  parent  head-of- 
household.  or  spouse  of  such  a  head-of- 
household  who  has  received  Federal 
assistance  for  a  total  of  five  years. 

(3)  Notwithstanding  the  provisions  of 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  a  State  may  provide  assistance 
imder  WtW,  pursuant  to  section 
403(a)(5)  of  the  Act,  to  a  family  that  is 
ineligible  for  TANF  solely  because  it  has 
reached  the  five-year  time  limit. 

(b)(1)  States  must  not  coimt  toward 
the  five-year  limit: 

(i)  Any  month  of  receipt  of  assistance 
by  an  individual  who  is  not  the  head- 
of-household  or  married  to  the  head-of- 
household; 

(ii)  Any  month  of  receipt  of  assistance 
by  an  adult  while  living  in  Indian 
coimtry  (as  defined  in  section  1151  of 
title  18,  United  States  Code)  or  a  Native 
Alaskan  Village  where  at  least  50 
percent  of  the  adults  were  not 
employed;  and 

(iii)  Any  month  for  which  an 
individual  receives  only  noncash 
assistance  provided  under  WtW, 
pursuant  to  section  403(a)(5)  of  the  Act. 

(2)  Only  months  of  assistance  that  are 
paid  for  with  Federal  TANF  funds  (in 
whole  or  ia  part)  coimt  towards  the  five- 
year  time  limit. 

(c)  States  have  the  option  to  extend 
assistance  paid  for  by  Federal.TANF 
funds  beyond  the  five-year  limit  for  up 
to  20  percent  of  the  average  monthly 
number  of  families  receiving  assistance 
during  the  fiscal  year  or  the 
immediately  preceding  fiscal  year, 
whichever  the  State  elects.  States  are 
permitted  to  extend  assistance  to 
families  only  on  the  basis  of: 

(1)  Hardship,  as  defined  by  the  State; 
or 

(2)  The  fact  that  the  family  includes 
someone  who  has  been  battered,  or 
subject  to  extreme  cruelty  based  on  the 
f&d  that  the  individual  has  been 
subjected  to: 

(i)  Physical  acts  that  resulted  in,  or 
threatened  to  result  in,  physical  injury 
to  the  individual; 

(ii)  Sexual  abuse; 

(iii)  Sexual  activity  involving  a 
dependent  child; 

(iv)  Being  forced  as  the  caretaker 
relative  of  a  dependent  child  to  engage 
in  nonconsensual  sexual  acts  or 
activities; 

(v)  Threats  of,  or  attempts  at,  physical 
or  sexual  abuse; 

(vi)  Mental  abuse;  or 

(vii)  Neglect  or  deprivation  of  medical 
care. 

(d)  If  a  State  opts  to  extend  assistance 
to  part  of  its  caseload  as  permitted 


under  paragraph  (c)  of  this  section,  it 
would  grant  such  an  extension  to  a 
specific  family  once  a  head-of- 
household  or  spouse  of  a  head-of- 
household  in  the  family  has  received  60 
cumulative  months  of  assistance. 

(e)  To  determine  whether  a  State  has 
failed  to  comply  with  the  five-year  limit 
on  Federal  assistance  established  in 
paragraph  (c)  of  this  section  for  a  fiscal 
year,  we  would  divide  the  average 
monthly  number  of  femilies  with  a 
head-of-household  or  a  spouse  of  a 
head-of-household  who  has  received 
assistance  for  more  than  60  cumulative 
months  by  the  average  monthly  number 
of  all  families  that  received  assistance 
during  that  fiscal  year  or  during  the 
inunediately  preceding  fiscal  year. 

(f)  If  the  five-year  limit  is  inconsistent 
with  a  State's  waiver  granted  under 
section  1115  of  the  Act,  we  will 

.  determine  State  compliance  with  the 
Federal  time  limit  in  accordance  with 
the  provisions  of  subpart  C  of  part  260. 

§264^    What  happens  Ha  State  dOM  not 
comply  with  th*  fivv-yaar  limit? 

If  we  determine  that  a  State  has  not 
complied  with  the  requirements  of 
§  264.1,  we  will  reduce  the  SFAG 
payable  to  the  State  for  the  immediately 
succeeding  fiscal  year  by  five  percent  of 
the  adjusted  SFAG  imless  the  State 
demonstrates  to  our  satisfaction  that  it 
had  reasonable  cause,  or  it  corrects  or 
discontinues  the  violation  imder  an 
approved  corrective  compliance  plan. 

§264J    How  can  a  Stata  avoid  a  penalty  for 
failure  to  comply  with  the  five-year  limit? 

(a)  We  will  not  impose  the  penalty  if 
the  State  demonstrates  to  our 
satisfaction  that  it  had  reasonable  cause 
for  failing  to  comply  with  the  five-year 
limit  on  Federal  assistance  or  it  achieves 
compliance  under  a  corrective 
compliance  plan,  pursuant  to  §§  262.5 
and  262.6  of  this  chapter. 

(b)  In  addition,  we  will  determine  a 
State  has  reasonable  cause  if  it 
demonstrates  that  it  foiled  to  comply 
with  the  five-year  limit  on  Federal 
assistance  of  federally  recognized  good 
cause  domestic  violence  waivers 
provided  to  victims  of  domestic 
violence  in  accordance  with  the 
provisions  of  subpart  B  of  (>art  260. 

§264.10    Must  States  do  computer 
matching  of  data  records  under  lEVS  to 
verify  recipient  information? 

(a)  Pursuant  to  section  1137  of  the  Act 
and  subject  to  paragraph  (a)(2)  of  that 
section,  States  must  meet  the 
requirements  of  lEVS  and  request  the 
following  information  from  the  Internal 
Revenue  Service  (IRS),  the  State  Wage 
Information  Collections  Agency 
(SWICA),  the  Social  Security 


Administration  (SSA),  and  the 
Immigration  and  Natxiralization  Service 
(INS): 

(1)  IRS  unearned  income; 

(2)  SWICA  employer  quarterly  reports 
of  income  and  unemployment  insurance 
benefit  payments; 

(3)  IRS  earned  income  maintained  by 
SSA;  and 

(4)  Immigration  status  information 
maintained  by  the  INS. 

(b)  The  requirements  at  §§  205.51 
through  205.62  of  this  chapter  also 
apply  to  the  TANF  lEVS  requirement. 

f  264.11    How  much  is  the  penalty  fornot 
participating  in  lEVS? 

If  we  determine  that  the  State  has  not 
complied  with  the  requirements  of 
§  264.10,  we  will  reduce  the  SFAG 
payable  for  the  immediately  succeeding 
fiscal  year  by  two  percent  of  the 
adjusted  SFAG  unless  the  State 
demonstrates  to  oiu  satisfaction  that  it 
had  reasonable  cause  or  achieved 
compliance  under  a  corrective 
compliance  plan  piu^uant  to  §§  262.5 
and  262.6  of  this  chapter. 

'i  264.30    What  procedures  exist  to  ensure 
cooperation  with  the  child  support 
enforcement  requirements? 

(a)(1)  The  State  agency  must  refer  all 
appropriate  individuals  in  the  family  of 
a  child,  for  whom  paternity  has  not  been 
established  or  for  whom  a  child  support 
order  needs  to  be  established,  modified 
or  enforced,  to  the  child  support 
enforcement  agency  (i.e.,  the  IV-D 
agency). 

(2)  Referred  individuals  must 
coo{>erate  in  establishing  paternity  and 
in  establishing,  modifying,  or  enforcing 
a  support  order  with  respect  to  the 
child. 

(b)  If  the  IV-D  agency  determines  that 
an  individual  is  not  cooperating,  and 
the  individual  does  not  qualify  for  a 
good  cause  or  other  exception 
established  by  the  State  agency 
responsible  for  making  good  cause 
determinations  in  accordance  with 
section  454(29)  of  the  Act  or  for  a  good 
cause  domestic  violence  waiver  granted 
in  accordance  with  §  260.52  of  this 
chapter,  then  the  IV-D  agency  must 
notify  the  FV-A  agency  promptly. 

(c)  The  IV-A  agency  must  then  take 
appropriate  action  by: 

(1)  Deducting  £rom  the  assistance  that 
would  otherwise  be  provided  to  the 
family  of  the  individual  an  amount 
equal  to  not  less  than  25  percent  of  the 
amount  of  such  assistance;  or 

(2)  Denying  the  femily  any  assistance 
imder  the  program. 
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§  264.31    What  happens  tf  a  State  does  not 
comply  with  the  IV-0  sanction 
requirement? 

(a)(1)  If  we  find  that,  for  a  fiscal  year, 
the  State  IV-A  agency  did  not  enforce 
the  penalties  against  recipients  required 
under  §  264.30(c),  we  will  reduce  the 
SFAG  payable  for  the  next  fiscal  year  by 
one  percent  of  the  adjusted  SFAG. 

(2)  Upon  a  finding  for  a  second  fiscal 
year,  we  will  reduce  the  SFAG  by  two 
percent  of  the  adjusted  SFAG  for  the 
following  year. 

(3)  A  third  or  subsequent  finding  will 
result  in  the  maximum  penalty  of  five 
percent. 

(b)  We  will  not  impose  a  penalty  if: 

(1)  The  State  demonstrates  to  our 
satisfaction  that  it  had  reasonable  cause 
pursuant  to  §  262.5  of  this  chapter;  or 

(2)  The  State  achieves  compliance 
under  a  corrective  compliance  plan 
pursuant  to  §  262.6  of  this  chapter. 

§  264.40    What  happens  if  a  State  does  not 
repay  a  Federal  loan? 

(a)  If  a  State  fails  to  repay  the  amoimt 
of  principal  and  interest  due  at  any 
point  under  a  loan  agreement  developed 
pursuant  to  section  406  of  the  Act: 

(1)  The  entire  outstanding  loan 
balance,  plus  all  accumulated  interest, 
becomes  due  and  payable  immediately; 
and 

(2)  We  will  reduce  the  SFAG  payable 
for  the  immediately  succeeding  fiscal 
year  quarter  by  the  outstanding  loan 
amount  plus  interest. 

(b)  Neither  the  reasonable  cause 
provisions  at  §  262.5  of  this  chapter  nor 
the  corrective  compliance  plan 
provisions  at  §  262.6  of  this  chapter 
apply  when  a  State  fails  to  repay  a 
Federal  loan. 

§264.50    What  happens  if ,  in  a  fiscal  year, 
a  State  does  not  experul,  with  its  own 
funds,  an  amount  equal  to  the  reduction  to 
the  adjusted  SFAG  resuKing  from  a 
penalty? 

(a)(1)  When  we  withhold  Federal 
TANF  funds  from  a  State  diuing  a  fiscal 
year  because  of  other  penalty  aclions 
listed  at  §  262.1  of  this  chapter,  the  State 
must  replace  these  Federal  TA>fF  funds 
with  State  funds  during  the  subsequent 
fiscal  year. 

(2)  If  the  State  fails  to  replace  funds 
during  the  subsequent  year,  then  we 
will  assess  an  additional  penalty  of  no 
more  than  two  percent  of  the  adjusted 
SFAG  during  the  year  that  follows  the 
subsequent  year. 

(b)  A  State  must  expend  such 
replacement  funds  under  its  TANF 
program,  not  under  "separate  State 
programs." 

(c)  We  will  assess  a  penalty  of  no 
more  than  two  percent  of  the  adjusted 
SFAG  plus  the  amoimt  equal  to  the 


difference  between  the  amount  the  State 
was  required  to  expend  and  the  amount 
it  actually  expended  in  the  fiscal  year. 

(1)  We  will  assess  the  maximiun 
penalty  amoimt  if  the  State  made  no 
additional  expenditures  to  compensate 
for  the  reductions  to  its  adjusted  SFAG 
resulting  from  penalties. 

(2)  We  will  reduce  the  percentage 
portion  of  the  penalty  if  the  State  has 
expended  some  of  the  amount  required. 
In  such  case,  we  will  calculate  the 
applicable  percentage  portion  of  the 
penalty  by  multiplying  the  percentage  of 
the  required  expenditures  that  the  State 
failed  to  make  in  the  fiscal  year  by  two 
percent. 

(d)  The  reasonable  cause  and 
corrective  compliance  plan  provisions 
at  §§  262.5  and  262.6  of  this  chapter  do 
not  apply  to  this  penalty. 

Subpart  B— What  Are  the 
Requirements  for  the  Contingency 
Fund? 

§  264.70    What  makes  a  State  eligible  to 
receive  a  provisional  payment  of 
contingency  funds? 

(a)  In  order  to  receive  a  provisional 
payment  of  contingency  funds,  a  State 
must: 

(1)  Be  a  needy  State,  as  defined  in 
§  260.30  of  this  chapter;  and 

(2)  Submit  to  ACF  a  request  for 
contingency  funds  for  an  eligible  month 
(i.e.,  a  month  in  which  a  State  is  a  needy 
State). 

(b)  A  determination  that  a  State  is  a 
needy  State  for  a  month  makes  that 
State  eligible  to  receive  a  provisional 
pajrment  of  contingency  funds  for  two 
consecutive  months. 

(c)  Only  the  50  States  and  the  District 
of  Columbia  may  receive  contingency 
funds.  Territories  and  Tribal  TANF 
grantees  are  not  eligible. 

§  264.71    What  determines  the  amount  of 
the  provisional  payment  of  contingency 
funds  that  will  be  made  to  a  State?  . 

We  will  make  a  provisional  payment 
to  a  State  that  meets  the  requirements  of 
§  264.70,  within  the  following  limits: 

(a)  The  amount  that  we  will  pay  to  a 
State  in  a  fiscal  year  will  not  exceed  an 
amount  equal  to  V12  times  20  percent  of 
that  State's  SFAG  for  that  fiscal  year, 
multiplied  by  the  number  of  eligible 
months  for  which  the  State  has 
requested  contingency  funds; 

(b)  The  total  amount  that  we  will  pay 
to  all  States  during  a  fiscal  year  will  not 
exceed  the  amount  appropriated  for  this 
purpose;  and 

(c)  We  will  pay  contingency  funds  to 
States  in  the  order  in  which  we  receive 
requests  for  such  payments. 


§  264.72    What  requirements  are  imposed 
on  a  State  if  it  receives  contingency  funds? 

(a)(1)  A  State  must  meet  a 
Contingency  Fund  MOE  level  of  100 
percent  of  historic  State  expenditures 
for  FY  1994. 

(2)  A  State  must  exceed  the 
Contingency  Fund  MOE  level  to  keep 
any  of  the  contingency  funds  that  it 
received.  It  may  be  able  to  retain  a 
portion  of  the  amount  of  contingency 
funds  that  match  countable  State 
expenditures,  as  defined  in  §  264.0,  that 
are  in  excess  of  the  State's  Contingency 
Fund  MOE  level,  after  the  overall 
adjustment  required  by  section 
403(b)(6)(C)  of  the  Act. 

(b)  A  State  must  complete  an  annual 
reconciliation,  in  accordance  with 

§  264.73,  in  order  to  determine  how 
much,  if  any,  of  the  contingency  funds 
that  it  received  in  a  fiscal  year  it  may 
retain. 

(c)  If  required  to  remit  funds  under 
the  annual  reconciliation,  a  State  must 
remit  all  (or  a  portion)  of  the  funds  paid 
to  it  for  a  fiscal  year  vdthin  one  year 
after  it  has  failed  to  meet  either  the  Food 
Stamp  trigger  or  the  Unemployment 
trigger,  as  defined  in  §  264.0,  for  three 
consecutive  months. 

(d)  A  State  must  expend  contingency 
funds  in  the  fiscal  year  in  which  Aey 
are  awarded. 

(e)  A  State  may  not  transfer 
contingency  funds  to  the  Discretionary 
Fund  of  the  CCDF  or  the  SSBG. 

(f)  A  State  must  follow  the  restrictions 
and  prohibitions  in  effect  for  Federal 
TAOT  funds,  including  the  provisions 
of  §  263.11  of  this  chapter,  in  its  use  of 
contingency  funds. 

§  264.73    What  is  an  annual  reconciliation? 

(a)  The  annual  reconciliation  involves 
the  calculation,  for  a  fiscal  year,  of: 

(1)  The  amount  of  a  State's  qualifying 
expenditures; 

(2)  The  amount  by  which  a  State's 
countable  State  expenditures,  as  defined 
in  §  264.0,  exceed  the  State's  required 
Contingency  Fund  MOE  level;  and 

(3)  The  amount  of  contingency  funds 
that  the  State  may  retain  or  must  remit. 

(b)  If  a  State  exceeded  its  required 
Contingency  Fund  MOE  level,  it  may  be 
able  to  retain  some  or  all  of  the 
contingency  funds  that  it  received. 

(c)  A  State  determines  the  amount  of 
contingency  funds  that  it  may  retain  by 
performing  the  following  calculations: 

(1)  From  the  lesser  of  the  following 
two  amounts: 

(i)  The  amount  of  contingency  funds 
paid  to  it  during  the  fiscal  year;  or 

(ii)  Its  countable  State  expenditures, 
as  defined  in  §  264.0,  minus  its  required 
Contingency  Fund  MOE  level, 
multipUed  by: 
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(A)  The  State's  Federal  Medical 
Assistance  Percentage  (FMAP) 
applicable  for  the  fiscal  year  for  which 
funds  were  awarded;  and 

(B)  Vi2  times  the  number  of  months 
during  the  fiscal  year  for  which  the 
State  received  contingency  funds. 

(2)  Subtract  the  State's  proportionate 
remittance  (as  reported  to  the  State  by 
ACF)  for  the  overall  adjustment  of  the 
Contingency  Fimd  for  that  fiscal  year 
required  by  section  403(b)(6)(C)  of  the 
Act. 

§264.74    How  will  wadetannine  the 
Contingency  Fund  MOE  level  for  the  annual 
raconcHlatlont 

(a)(1)  The  Contingency  Fund  MOE 
level  includes  the  State's  share  of 
expenditures  for  AFbC  benefit 
pajrments,  administration,  and  FAMIS; 
EA;  and  the  JOBS  program  for  FY  1994. 

(2)  We  will  use  die  same  data  sources 
and  date,  i.e.,  April  28, 1995,  that  we 
used  to  determine  the  basic  MOE  levels 
for  FY  1994.  We  will  exclude  the  State's 
share  of  expenditures  from  the  former 
IV-A  child  care  programs  (AFDC/JOBS, 
Transitional  and  At-Risk  child  care)  in 
the  caloUation. 

(b)  We  will  reduce  a  State's 
Contingency  Fund  MOE  level  by  the 
same  percentage  that  we  reduce  the 
basic  MOE  level  for  any  fiscal  year  in 
which  we  reduce  the  State's  annual 
SFAG  allocation  to  provide  funding  to 
Tribal  grantees  operating  a  Tribal  TANF 
program. 

§  264.75    For  tha  annual  raconcHlation, 
what  ara  qtialifylng  State  axpandituraa? 

(a)  Qualifying  State  expenditures  are 
expenditures  of  State  funds  made  in  the 
State  TANF  program,  with  respect  to 
eligible  families,  for  the  following: 

(1)  Cash  assistance,  including 
assigned  child  support  collected  by  the 
State,  distributed  to  the  family,  and 
disregarded  in  determining  eligibility 
for,  and  amount  of  the  TANF  assistance 
payment; 

(2)  Educational  activities  designed  to 
increase  self-sufficiency,  job  training, 
and  work,  excluding  any  expenditure 
for  public  education  in  the  State  except 
expenditures  involving  die  provision  of 
services  or  assistance  to  an  eligible 
family  that  are  not  generally  available  to 
persons  who  are  not  members  of  an 
eligible  family; 

(3)  Any  other  services  allowable 
imder  section  404(a)(1)  of  the  Act  and 
consistent  with  the  goals  at  §  260.20  of 
this  chapter;  and 

(4)  Administrative  costs  in  connection 
with  the  provision  of  the  benefits  and 
services  listed  in  paragraphs  (a)(1) 
through  (a)(3)  of  this  section,  but  only 
to  the  extent  that  such  costs  are 


consistent  with  the  15-percent 
limitation  at  §  263.2(a)(5)  of  this 
chapter. 

(b)  Qualifying  State  expenditures  do 
not  include: 

(1)  Child  care  expenditures;  and 

(2)  Expenditures  made  under  separate 
State  programs. 

S  264.76    What  action  will  wa  take  if  a  State 
falla  to  remit  funda  after  falling  to  meat  Ka 
required  Contlngancy  Fund  MOE  level? 

(a)  If,  for  a  fiscal  year  in  which  it 
receives  contingency  funds,  a  State  fails 
to  meet  its  required  Contingency  Fund 
MOE  level,  we  will  penalize  the  State  by 
reducing  the  SFAG  payable  for  the  next 
fiscal  year  by  the  amoimt  of  contingency 
funds  not  remitted. 

(b)  A  State  may  appeal  this  decision, 
as  provided  in  §  262.7  of  this  chapter. 

(c)  The  reasonable  cause  exceptions 
and  corrective  compliance  regulations  at 
§§  262.5  and  262.6  of  this  chapter  do  not 
apply  to  this  penalty. 

S264.77    How  will  wa  dalarmina  If  a  State 
met  its  Contlngancy  Fund  axpanditura 
raquiramenta? 

(a)  States  receiving  contingency  funds 
for  a  fiscal  year  must  complete  the 
quarterly  TANF  Financial  Report.  As 
part  of  the  foiuth  quarter's  report,  a 
State  must  complete  its  aimual 
reconciliation. 

(b)  The  TANF  Financial  Report  and 
State  reporting  on  expenditures  are 
subject  to  our  review. 

Subpart  C— Wtwt  Rulaa  Pertain 
Specifically  to  ttw  Spending  Levela  of 
the  Territories? 

f264J0    H  a  Tarrltory  racaivaa  Matching 
Grant  funda,  wttat  funds  must  It  a)q>and? 

(a)  If  a  Territory  receives  Matching 
Grant  funds  under  section  1108(b)  of  the 
Act,  it  must: 

(1)  Contribute  25  percent  of  the 
expenditxu«8  funded  imder  the 
Matching  Ckant  for  tide  IV-A  or  tide 
IV-E  expenditures; 

(2)  Expend  100  percent  of  the  amount 
of  historic  expenditures  for  FY  1995  for 
the  AFDC  program  (including 
administrative  costs  and  FAMIS),  the 
EA  program,  and  the  JOBS  program;  and 

(3)  Expend  100  percent  of  the  amoimt 
of  the  Family  Assistance  Grant  aimual 
allocation  using  Federal  TANF,  tide  IV- 
E  funds  and/or  Territory-only  funds, 
without  regard  to  any  penalties  applied 
in  accordance  with  section  409  of  the 
Act. 

(b)  Territories  may  not  use  the  same 
Territorial  expenditures  to  satisfy  the 
requirements  of  paragraphs  (a)(1),  (a)(2) 
and  (a)(3)  of  this  section. 


f264J1    What  axpandituras  qualify  for 
Tarritorlaa  to  meat  tha  Matching  Grant  MOE 
raquiramant? 

To  meet  the  Matching  Grant  MOE 
requirements.  Territories  may  count: 

(a)  Territorial  expenditiires  made  in 
accordance  with  §§  263.2,  263.3,  263.4, 
and  263.6  of  this  chapter  that  are 
commingled  wth  Federal  TANF  funds 
or  made  under  a  segregated  TANF 
program;  and 

(b)  Territorial  expenditures  made 
pursuant  to  the  regulations  at  45  CFR 
parts  1355  and  1356  for  the  Foster  Care 
and  Adoption  Assistance  programs  and 
section  477  of  the  Act  for  the 
Independent  Living  program. 

f  264.82    What  axpandituras  qualify  for 
maating  tha  Matching  Grant  FAG  amount 
raquiramant? 

To  meet  the  Matching  Grant  FAG 
amoimt  requirement.  Territories  may 
count 

(a)  Expenditiu^s  made  with  Federal 
TANF  funds  pursuant  to  §  263.11  of  this 
chapter; 

(b)  Expenditures  made  in  accordance 
with  §§263.2,  263.3,  263.4.  and  263.6  of 
this  chapter  that  are  commingled  with 
Federal  TANF  funds  or  made  under  a 
segregated  TANF  program; 

(c)  Amounts  transferred  fit)m  TANF 
funds  pursuant  to  section  404(d)  of  the 
Act;  and 

(d)  The  Federal  and  Territorial  shares 
of  expenditures  made  pursuant  to  the 
regulations  at  45  CFR  parts  1355  and 
1356  for  the  Foster  Care  and  Adoption 
Assistance  programs  and  section  477  of 
the  Act  for  the  Independent  Living 
program. 

§264J3    How  will  wa  know  if  a  Territory 
failed  to  meat  tha  Matching  Grant  funding 
requirements  at  f  264.80? 

We  will  require  the  Territories  to 
report  the  expenditures  required  by 
§  264.80(a)(2)  and  (a)(3)  on  the  quarterly 
Territorial  Financial  Report. 

f264.84    What  wWwa  do  Ha  Territory  faila 
to  meat  tha  Matching  Grant  funding 
raquiramants  at  f  264J0? 

If  a  Territory  does  not  meet  the 
requirements  at  either  or  both  of 
§  264.80(a)(2)  and  (a)(3),  we  will 
disallow  all  Matching  Grant  funds 
received  for  the  fiscal  year. 

1264.85    What  rights  of  appeal  ara 
availabia  to  ttie  Tarritorias? 

The  Territories  may  appeal  our 
decisions  to  the  Departmental  Appeals 
Board  in  accordance  with  our 
regulations  at  part  16  of  this  tide  if  we 
decide  to  take  disallowances  imder 
section  1108(b)  of  the  Act 
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PART  26&-DATA  COLLECTION  AND 
REPORTING  REQUIREMENTS 

Sec. 

265.1  What  does  this  part  cover? 

265.2  What  definitions' apply  to  this  part? 

265.3  What  reports  must  the  State  file  on  a 
quarterly  basis? 

265.4  When  are  quarterly  reports  due? 

265.5  May  States  use  sampling? 

265.6  Must  States  file  reports 
electronically? 

265.7  How  will  we  determine  if  the  State  is 
meeting  the  quarterly  reporting 
requirements? 

265.8  Under  what  circumstances  will  we 
take  action  to  impose  a  reporting  penalty 
for  failure  to  submit  quarterly  and 
annual  reports? 

265.9  What  information  must  the  State  file 
annually? 

265.10  When  is  the  annual  report  due? 

Authority:  42  U.S.C.  603,  605.  607.  609, 
611,  and  613. 

§  265.1    What  does  this  part  cover? 

(a)  This  part  explains  how  we  will 
collect  the  infonnation  required  by 
section  411(a)  of  the  Act  (data  collection 
and  reporting);  the  information  required 
to  implement  section  407  of  the  Act 
(work  participation  requirements),  as 
authorized  by  section  411(a)(l)(A)(xii); 
the  information  required  to  implement 
section  409  (penalties),  section  403 
(grants  to  States),  section  405 
(administrative  provisions),  section 
411(b)  (report  to  Congress),  and  section 
413  (annual  rankings  of  State  TANF 
programs);  and  the  data  necessary  to 
carry  out  our  financial  management  and 
oversight  responsibilities. 

(b)  This  part  describes  the  information 
in  the  quarterly  and  annual  reports  that 
each  State  must  file,  as  follows: ' 

(1)  The  case  record  information 
(disaggregated  and  aggregated)  on 
individuads  and  families  in  the  quarterly 
TANF  Data  Report; 

(2)  The  expenditure  data  in  the 
quarterly  TANF  Financial  Report  (or,  as 
applicable,  the  Teiritorial  Financial 
Report);  and 

(3)  The  definitions  and  other 
information  on  the  State's  TANF  and 
MOE  programs  that  must  be  filed 
annually. 

(c)  If  a  State  claims  MOE  expenditures 
imder  a  separate  State  program(s),  this 
part  specifies  the  circumstances  under 
which  the  State  must  collect  and  report 
case-record  information  on  individuals 
and  families  served  by  the  separate  State 
program(s). 


'  The  Appendices  contain  the  specific  data 
elements  in  the  quarterly  Data  Report,  the  quarterly 
Financial  Report,  and  the  Annual  Report  on  State 
MOE  Programs,  as  well  as  the  instructions  for  filing 
these  reports.  They  also  include  the  form  and 
instructions  for  the  Caseload  Reduction  Report 
described  at  §261. 41(b)  of  this  chapter. 


(d)  This  part  describes  when  reports 
are  due,  how  we  will  determine  if 
reporting  requirements  have  been  met, 
and  how  we  will  apply  the  statutory 
penalty  for  failure  to  file  a  timely  report. 
It  also  specifies  electronic  filing  and 
sampling  requirements. 

§  265.2    What  definitions  apply  to  this  part? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  general  TANF 
definitions  at  §§  260.30  through  260.33 
of  this  chapter  apply  to  this  part. 

(b)  For  data  collection  ana  reporting 
purposes  only, /aini7y  means: 

(1)  All  individuals  receiving 
assistance  as  part  of  a  family  luider  the 
State's  TANF  or  separate  State  program 
(including  noncustodial  parents,  where 
required  under  §  265.3(f));  and 

(2)  The  following  additional  persons 
living  in  the  household,  if  not  included 
under  paragraph  (b)(1)  of  this  section: 

(i)  Parent(s)  or  caretaker  relative(s)  of 
any  minor  child  receiving  assistance; 

(ii)  Minor  siblings  of  any  child 
receiving  assistance;  and 

(iii)  Any  person  whose  income  or 
resources  would  be  coimted  in 
determining  the  family's  eligibility  for 
or  amoimt  of  assistance. 

§  265.3    What  reports  miist  the  State  file  on 
a  quarterly  basis? 

(a)  Quarterly  reports.  (1)  Each  State 
must  collect  on  a  monthly  basis,  and  file 
on  a  quarterly  basis,  the  data  specified 
in  the  TANF  Data  Report  and  the  TANF 
Financial  Report  (or,  as  applicable,  the 
Territorial  Financial  Report). 

(2)  Under  the  circumstances  described 
in  paragraph  (d)(1)  of  this  section,  the 
State  must  collect  and  file  the  data 
specified  in  the  SSP-MOE  (Separate 
State  Program-Maintenance-of-Effort) 
Data  Report. 

(b)  TANF  Data  Report.  The  TANF 
Data  Report  consists  of  three  sections. 
Two  sections  contain  disaggregated  data 
elements  and  one  section  contains 
aggregated  data  elements. 

(1)  Disaggregated  Data  on  Families 
Receiving  TANF  Assistance — Section 
one.  Each  State  must  file  disaggregated 
information  on  families  receiving  TANF 
assistance.2  This  section  specifies 
identifying  and  demographic  data  such 
as  the  individual's  Social  Security 
Niunber,  and  information  such  as  the 
type  and  amoiuit  of  assistance  received, 
educational  level,  employment  status, 
work  participation  activities,  citizenship 
status,  and  earned  and  unearned 
income.  The  data  apply  to  adults  and 
children. 

(2)  Disaggregated  Data  on  Families  No 
Longer  Receiving  TANF  Assistance — 


Section  two.  Each  State  must  file 
disaggregated  information  on  families 
no  longer  receiving  TANF  assistance.^ 
This  section  specifies  the  reasons  for 
case  closure  and  data  similar  to  the  data 
in  section  one. 

(3)  Aggregated  Data — Section  three. 
Each  State  must  file  aggregated 
information  on  families  receiving, 
applying  for,  and  no  longer  receiving 
TAM*'  assistance.*  This  section  of  the 
Report  requires  aggregate  fig\u«s  in  such 
areas  as:  "rhe  number  of  applications 
and  their  disposition;  the  niunber  of 
recipient  families,  adult  recipients,  and 
child  recipients;  the  numbw  of  births 
and  out-of-wedlock  births  for  families 
receiving  TANF  assistance;  the  number 
of  noncustodial  parents  participating  in 
work  activities;  and  the  niunber  of 
closed  cases. 

(c)  The  TANF  Financial  Report  (or 
Territorial  Financial  Report). 

(1)  Each  State  must  file  quarterly 
expenditure  data  on  the  State's  use  of 
Federal  TANF  funds.  State  TANF 
expenditures,  and  State  expenditures  of 
MOE  funds  in  separate  State  programs.^ 

(2)  If  a  State  is  expending  Federal 
TANF  funds  received  in  prior  fiscal 
years,  it  must  file  a  separate  quarterly 
TANF  Financial  Report  (or,  as 
applicable.  Territorial  Financial  Report) 
for  each  fiscal  year  that  provides 
infonnation  on  the  expenditures  of  that 
year's  TANF  funds. 

(3)  Territories  must  report  their 
expenditure  and  other  fiscal  data  on  the 
Territorial  Financial  Report,  as  provided 
at  §  264.85  of  this  chapter,  in  lieu  of  the 
TANF  Financial  Report. 

(d)  SSP-MOE  Data  Report.  (1)  Subject 
to  paragraph  (d)(2)  of  this  section,  if  a 
State  claims  MOE  expenditiues  under  a. 
separate  State  program(s),  it  must  collect 
and  file  disaggregated  and  aggregated 
information  on  families  receiving 
assistance  and  families  no  longer 
receiving  assistance  under  the  separate 
State  program(s)  as  follows: 

(i)  If  a  State  wishes  to  receive  a  high 
performance  bonus,  it  must  file  the 
information  in  sections  one  and  three  of 
the  SSP-MOE  Data  Report;  and 

(ii)  If  a  State  wishes  to  qualify  for 
caseload  reduction  credit  under  subpart 
D  of  part  261  of  this  chapter,  it  must  file 
the  infonnation  in  sections  one,  two, 
and  three  of  the  SSP-MOE  Data  Report. 

(2)  The  State  must  file  the  SSP-MOE 
Data  Report  only  on  separate  State 
programs  that  provide  benefits  that  meet 


'  See  Appendix  A  for  the  specific  data  elements 
and  instructions. 


3  See  Appendix  B  for  the  specific  data  elements 
and  instructions. 

*  See  Appendix  C  for  the  specific  data  elements 
and  instructions. 

'  See  Appendix  D  for  the  TANF  Financial  Report 
and  filing,  instructions. 
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the  definition  of  assistance  at  §  260.31  of 
this  chapter. 

(3)  The  SSP-MOE  Data  Report 
consists  of  three  sections.  Section  one 
contains  disaggregated  information  on 
families  receiving  assistance  imder 
separate  State  programs;  section  two 
contains  disaggregated  information  on 
families  no  longer  receiving  assistance 
imder  separate  State  programs;  and 
section  three  contains  aggregated  data 
on  families  receiving  and  families  no 
longer  receiving  assistance  under 
separate  State  programs.^ 

(e)  Optional  data  elements.  A  State 
has  the  option  not  to  report  on  some 
data  elements  for  some  individuals  in 
the  TANF  Data  Report  and  the  SSP- 
MOE  Data  Report,  as  specified  in  the 
instructions  to  these  reports. 

(f)  Noncustodial  parents.  A  State  must 
report  information  on  a  noncustodial 
parent  (as  defined  in  §  260.30  of  this 
chapter)  if  the  noncustodial  parent: 

(1)  Is  receiving  assistance  as  defined 
in  §  260.31  of  this  chapter; 

(2)  Is  participating  in  work  activities 
as  defined  in  section  407(d)  of  the  Act; 
or 

(3)  Has  been  designated  by  the  State 
as  a  member  of  a  family  receiving 
assistance. 

§265.4    When  are  quarteriy  reports  diM? 

(a)  Each  State  must  file  the  TANF 
Data  Report  and  the  TANF  Financial 
Report  (or,  as  applicable,  the  Territorial 
Financial  Report)  within  45  days 
following  the  end  of  the  quarter  or  be 
subject  to  a  penalty. 

(b)  A  State  that  fails  to  submit  the 
reports  within  45  days  will  be  subject  to 
a  penalty  unless  the  State  files  complete 
and  accurate  reports  before  the  end  of 
the  fiscal  quarter  that  immediately 
succeeds  the  quarter  for  which  the 
reports  were  required  to  be  submitted. 

(c)  Each  State  may  file  its  quarterly 
SSP-MOE  Data  Report: 

(1)  At  the  same  time  as  it  submits  its 
quarterly  TANF  Data  Report;  or 

(2)  At  the  time  it  seeks  to  be 
considered  for  a  high  performance 
.bonus  or  a  caseload  reduction  credit  as 
long  as  it  submits  the  required  data  for 
the  full  period  for  which  these 
determinations  will  be  made. 

§265.5    May  States  use  sampling? 

(a)  Each  State  may  report  the 
disaggregated  data  in  the  TANF  Data 
Report  and  the  SSP-MOE  Data  Report 
on  all  recipient  families  or  on  a  sample 
of  families  selected  through  the  use  of 
a  scientifically  acceptable  sampling 
method  that  we  have  approved.  States 


■  See  Appendices  E,  F,  and  G  for  the  specific  data 
elements  and  instructions. 


may  use  sampling  to  generate  certain 
aggregated  data  elements  as  identified  in 
the  instructions  to  the  reports.  States 
may  not  use  sampling  to  report 
expenditine  data. 

(b)  "Scientifically  acceptable 
sampling  method"  means: 

(Ij  A  probability  sampling  method  in 
which  every  sampling  imit  in  the 
population  has  a  known,  non-zero 
chance  to  be  included  in  the  sample; 
and 

(2)  Our  sample  size  requirements  are 
met. 

(c)  In  reporting  data  based  on 
sampling,  the  State  must  follow  the 
specifications  and  procedures  in  the 
TANF  Sampling  Manual. 

§265.6    Must  States  file  reports 
elsctronically? 

Each  State  must  file  all  quarterly 
reports  (i.e.,  the  TANF  Data  Report,  the 
TANF  Financial  Report  (or,  as 
applicable,  the  Territorial  Financial 
Report),  and  the  SSP-MOE  Data  Report) 
electronically,  based  on  format 
specifications  that  we  will  provide. 

§265.7    How  will  we  datermine  if  th«  Stats 
Is  meeting  the  quarterly  reporting 
requirements? 

(a)  Each  State's  quarterly  reports  (the 
TANF  Data  Report,  the  TANF  Financial 
Report  (or  Territorial  Financial  Report), 
and  the  SSP-MOE  Data  Report)  must  be 
complete  and  accinate  and  filed  by  the 
due  date. 

(b)  For  a  disaggregated  data  report,  "a 
complete  and  accurate  report"  means 
that: 

(1)  The  reported  data  accurately 
reflect  information  available  to  the  State 
in  case  records,  financial  records,  and 
automated  data  systems; 

(2)  The  data  are  itee  firam 
computational  errors  and  are  internally 
consistent  (e.g.,  items  that  should  add  to 
totals  do  so); 

(3)  The  State  reports  data  for  all 
required  elements  (i.e.,  no  data  are 
missing); 

(4)(i)  The  State  provides  data  on  all 
families;  or 

(ii)  If  the  State  opts  to  use  sampling, 
the  State  reports  data  on  all  families 
selected  in  a  sample  that  meets  the 
specification  and  procedures  in  the 
TANF  Sampling  Manual  (except  for 
families  listed  in  error);  and 

(5)  Where  estimates  are  necessary 
(e.g.,  some  types  of  assistance  may 
require  cost  estimates),  the  State  uses 
reasonable  methods  to  develop  these 
estimates. 

(c)  For  an  aggregated  data  report,  "a 
complete  and  acctuate  report"  means 
that: 

(1)  The  reported  data  accurately 
reflect  information  available  to  the  State 


in  case  records,  financial  records,  and 
automated  data  systems; 

(2)  The  data  are  free  from 
computational  errors  and  are  internally 
consistent  (e.g.,  items  that  should  add  to 
totals  do  so); 

(3)  The  State  reports  data  on  all 
applicable  elements;  and 

14)  Monthly  totals  are  unduplicated 
counts  for  all  families  (e.g.,  the  number 
of  families  and  the  number  of  out-of- 
wedlock  births  are  imduplicated 
coimts). 

(d)  For  the  TANF  Financial  Report 
(or,  as  applicable,  the  Territorial 
Financial  Report),  "a  complete  and 
acctu-ate  report"  means  that: 

(1)  TTie  reported  data  accurately 
reflect  information  available  to  the  State 
in  case  records,  financial  records,  and 
automated  data  systems; 

(2)  The  data  are  free  from 
computational  errors  and  are  internally 
consistent  (e.g.,  items  that  should  add  to 
totals  do  so); 

(3)  The  State  reports  data  on  all 
applicable  elements;  au  d 

(a)  All  expenditures  have  been  made 
in  accordance  with  §  92.20(a)  of  this 
tide. 

(e)  We  will  review  the  data  filed  in 
the  quarterly  reports  to  determine  if 
they  meet  these  standards.  In  addition, 
we  will  use  audits  and  reviews  to  verify 
the  acciuacy  of  the  data  filed  by  the 
States. 

(f)  States  must  maintain  records  to 
adequately  support  any  report,  in 
accordance  with  §  92.42  of  this  tide. 

§  265.8    Under  wtiat  circumstancss  will  we 
take  action  to  Imposa  a  reporting  panatty 
for  failurs  to  sutMnK  quarterly  and  annual 
rsports? 

(a)  We  will  take  action  to  impose  a 
reporting  penalty  under  §  262.1(a)(3)  of 
this  chapter  if: 

(1)  A  State  fails  to  file  the  quarterly 
TANF  Data  Report  or  the  quarterly 
TANF  Financial  Report  (or,  as 
appUcable,  the  Territorial  Financial 
Report)  within  45  days  of  the  end  of  the 
quarter; 

(2)  The  disaggregated  data  in  the 
TANF  Data  Report  is  not  accurate  or 
does  not  include  all  the  data  required  by 
section  411(a)  of  the  Act  (other  than 
section  411(a)(l)(A)(xii)  of  the  Act)  or 
the  nine  additional  elements  necessary 
to  carry  out  the  data  collection  system 
requirements,  including  the  social 
seciuity  niunber; 

(3)  The  aggregated  data  elements  in 
the  TANF  Data  Report  required  by 
section  411(a)  of  the  Act  are  not 
accurate  and  the  report  does  not  include 
the  data  elements  necessary  to  carry  out 
the  data  collection  system  requirements 
and  to  verify  and  validate  the 
disaggregated  data; 
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(4)  The  TANF  Financial  Report  (or,  as 
applicable,  the  Territorial  Financial 
Report)  does  not  contain  complete  and 
accurate  information  on  total 
expenditures  and  expenditures  on 
administrative  costs  and  transitional 
services;  or 

(5)  The  annual  report  under  §  265.9 
does  not  contain  the  definition  of  work 
activities  and  the  description  of 
transitional  services  provided  by  a  State 
to  families  no  longer  receiving 
assistance  due  to  employment. 

(b)  We  will  not  apply  the  reporting 
penalty  to  the  SSP-MOE  Data  Report. 

(c)  If  we  determine  that  a  State  meets 
one  or  more  of  the  conditions  set  forth 
in  paragraph  (a)  of  this  section,  we  vtrill 
notify  tibe  State  that  we  intend  to  reduce 
the  SFAG  payable  for  the  immediately 
succeeding  fiscal  year. 

(d)  We  will  not  impose  the  penalty  at 
§  262.1(a)(3)  of  this  chapter  if  the  State 
files  the  complete  and  acciuate 
quarterly  report  or  the  annual  report 
before  the  end  of  the  fiscal  quarter  that 
immediately  succeeds  the  fiscal  quarter 
for  which  the  reports  were  required. 

(e)  If  the  State  does  not  file  all  reports 
as  provided  under  paragraph  (a)  of  this 
section  by  the  end  of  the  immediately 
succeeding  fiscal  quarter,  the  penalty 
provisions  of  §§  262.4  through  262.6  of 
this  chapter  will  apply. 

(f)  Subject  to  paragraphs  (a)  through 
(d)  of  this  section  and  §§  262.4  through 
262.6  of  this  chapter,  for  each  quarter 
for  which  a  State  fails  to  meet  the 
reporting  requirements,  we  will  reduce 
the  SFAG  payable  by  an  amoimt  equal 
to  four  percent  of  the  adjusted  SFAG  (or 
a  lesser  amount  if  the  State  achieves 
substantial  compliance  imder  a 
corrective  compliance  plan). 

§265.9    What  information  must  the  State 
fil*  annually? 

(a)  Each  State  must  file  an  annual 
report  containing  information  on  the 
TANF  program  and  the  State's  MOE 
program(s)  for  that  year.  The  report  may 
be  filed  as: 

(1)  An  addendiun  to  the  fourth  quarter 
TANF  Data  Report;  or 

(2)  A  separate  annual  report. 

(b)  Each  State  must  provide  the 
following  information  on  the  TANF 
prooam: 

(1)  The  State's  definition  of  each  work 
activity; 

(2)  A  description  of  the  transitional 
services  provided  to  families  no  longer 
receiving  assistance  due  to  employment; 

(3)  A  description  of  how  a  State  will 
reduce  the  amount  of  assistance  payable 
to  a  family  when  an  individual  refuses 
to  engage  in  work  without  good  cause 
pursuant  to  §  261.14  of  this  chapter; 

(4)  The  average  monthly  number  of 
payments  for  child  care  services  made 


by  the  State  through  the  use  of 
disregards,  by  the  following  types  of 
child  care  providers: 

(i)  Licensed/regulated  in-home  child 
care; 

(ii)  Licensed/regulated  family  child 
care; 

(iii)  Licensed/regulated  group  home 
child  care; 

(iv)  Licensed/regulated  center-based 
child  care; 

(v)  Legally  operating  (i.e.,  no  license 
category  available  in  State  or  locality) 
in-home  child  care  provided  by  a 
nonrelative; 

(vi)  Legally  operating  (i.e.,  no  license 
category  available  in  State  or  locality) 
in-home  child  care  provided  by  a 
relative; 

(vii)  Legally  operating  (i.e.,  no  license 
category  available  in  State  or  locality) 
family  child  care  provided  by  a 
nonrelative; 

(viii)  Legally  operating  (i.e.,  no  license 
category  available  in  State  or  locality) 
family  child  care  provided  by  a  relative; 

(ix)  Legally  operating  (i.e.,  no  license 
category  available  in  State  or  locality) 
group  child  care  provided  by  a 
nonrelative; 

(x)  Legally  operating  (i.e.,  no  license 
category  available  in  State  or  locality) 
group  child  care  provided  by  a  relative; 
and 

(xi)  Legally  operated  (i.e.,  no  license 
category  available  in  State  or  locality) 
center-based  child  care; 

(5)  If  the  State  has  adopted  the  Family 
Violence  Option  and  wants  Federal 
recognition  of  its  good  cause  domestic 
violence  waivers  under  subpart  B  of  part 
260  of  this  chapter,  a  description  of  the 
strategies  and  procediues  in  place  to 
ensure  that  victims  of  domestic  violence 
receive  appropriate  alternative  services 
and  an  aggregate  figure  for  the  total 
number  of  good  cause  domestic  waivers 
granted; 

(6)  A  description  of  any  nonreciirrent, 
short-term  benefits  provided,  including: 

(i)  The  eligibility  criteria  associated 
with  such  benefits,  including  any 
restrictions  on  the  amount,  duration,  or 
frequency  of  payments; 

(ii)  Any  policies  that  limit  such 
pa3mients  to  families  that  are  eligible  for 
TANF  assistance  or  that  have  the  effect 
of  delaying  or  suspending  a  femily's 
eligibility  for  assistance;  and 

(iii)  Any  procedures  or  activities 
developed  imder  the  TANF  program  to 
ensiue  that  individuals  diverted  from 
assistance  receive  information  about, 
referrals  to,  or  access  to  other  program 
benefits  (such  as  Medicaid  and  food 
stamps)  that  might  help  them  make  the 
transition  from  welfare  to  work; 

(7)  A  description  of  the  procedures 
the  State  has  established  and  is 


maintaining  to  resolve  displacement 
complaints,  pursuant  to  section  407(f)(3) 
of  the  Act.  This  description  must 
include  the  name  of  the  State  agency 
with  the  lead  responsibility  for 
administering  this  provision  and 
explanations  of  how  the  State  has 
notified  the  public  about  these 
procedures  and  how  an  individual  can 
register  a  complaint; 

(8)  A  siunmary  of  State  programs  and 
activities  directed  at  the  third  and 
fourth  statutory  piirposes  of  TANF  (as 
specified  at  §  260.20(c)  and  (d)  of  this 
chapter);  and 

(9)  An  estimate  of  the  total  number  of 
individuals  who  have  participated  in 
subsidized  employment  under 

§  261.30(b)  or  (c)  of  this  chapter. 

(c)  Each  State  must  provide  the 
following  information  on  the  State's 
program(s)  for  which  the  State  claims 
MOE  expenditures: 

(1)  The  name  of  each  program  and  a 
description  of  the  major  activities 
provided  to  eligible  families  under  each 
such  program; 

(2)  Each  program's  statement  of 
purpose; 

(3)  If  applicable,  a  description  of  the 
work  activities  in  each  separate  State 
MOE  program  in  which  eligible  families 
are  participating; 

(4)  For  each  program,  both  the  total 
annual  State  expenditures  and  the  total 
annual  State  expenditiues  claimed  as 
MOE; 

(5)  For  each  program,  the  average 
monthly  total  niunber  or  the  total 
number  of  eligible  families  served  for 
which  the  State  claims  MOE 
expendit\ires  as  of  the  end  of  the  fiscal 
year; 

(6)  The  eligibility  criteria  for  the 
femilies  served  under  each  program/ 
activity; 

(7)  A  statement  whether  the  program/ 
activity  had  been  previously  authorized 
and  allowable  as  of  August  21, 1996, 
under  section  403  of  prior  law; 

(8)  The  FY  1995  State  expenditures 
for  each  program/activity  not  authorized 
and  allowable  as  of  August  21, 1996, 
imder  section  403  of  prior  law  (see 

§  263.5(b)  of  this  chapter);  and 

(9)  A  certification  thai  those  families 
for  which  the  State  is  claiming  MOE 
expenditures  met  the  State's  criteria  for 
"eligible  families."  ' 

(d)  If  the  State  has  submitted  the 
information  required  in  paragraphs  (b) 
and  (c)  of  this  section  in  the  State  Plan, 
it  may  meet  the  annual  reporting 
requirements  by  reference  in  lieu  of  re- 
submission. If  the  information  in  the 


'  See  Appendix  I  for  the  reporting  form  for  the 
Annual  Report  on  State  Maintenance-of-Effort 
Programs. 
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annual  report  has  not  changed  since  the 
previous  annual  report,  the  State  may 
reference  this  information  in  lieu  of  re- 
submission. 

(e)  If  a  State  makes  a  substantive 
change  in  certain  data  elements  in 
paragraphs  (b)  and  (c)  of  this  section,  it 
must  file  a  copy  oflhe  change  with  the 
next  quarterly  data  report  or  as  an 
amendment  to  its  State  Plan.  The  State 
must  also  indicate  the  effective  date  of 
the  change.  This  requirement  is 
applicable  to  the  following  data 

a]  ofn  on  tfi  * 

(1)  Paragraphs  (b)(1).  (b)(2),  and  (b)(3) 
of  this  section;  and 

(2)  Paragraphs  (c)(1),  (c)(2).  (c)(3), 
(c)(6),  (c)(7),  and  (c)(8)  of  this  section. 

S  265.10    When  is  the  annual  report  due? 

The  armual  report  required  by  §  265.9 
is  due  at  the  same  time  as  the  fourth 
quarter  TANF  Data  Report. 

Note:  The  following  appendices  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendices 

Appendix  A — TANF  Data  Report — Section 
One  (Disaggregated  Data  Collection  for 
Families  Receiving  Assistance  under  the 
TANF  Program) 

Appendix  B— TANF  Data  Report— Section 
Two  (Disaggregated  Data  Collection  for 
Families  No  Longer  Receiving  Assistance 
under  the  TANF  Program) 

Appendix  C — TANF  Data  Report — Section 
Three  (Aggregated  Data  Collection  for 
Families  Applying  for,  Receiving,  and  No 
Longer  Receiving  Assistance  under  the 
TANF  Program) 

Appendix  D — TANF  Financial  Report 

Appendix  E— SSP-MOE  Data  Report- 
Section  One  (Disaggregated  Data  Collection 
for  Families  Receiving  Assistance  under 
the  Separate  State  Programs) 

Appendix  F— SSP-MOE  Data  Report- 
Section  Two  (Disaggregated  Data 
Collection  for  Families  No  Longer 
Receiving  Assistance  under  the  Separate 
State  Programs) 

Appendix  G— SSP-MOE  Data  Report- 
Section  Three  (Aggregated  Data  Collection 
for  Families  Receiving  Assistance  under 
the  Separate  State  Programs) 

Appendix  H — Caseload  Reduction  Report 

Appendix  I — Aimual  Report  on  State 
Maintenance-of-Effort  Programs 

Appendix  A— TANF  Data  Report— Section 
One  Disaggregated  Data  Collection  for 
Families  Receiving  Assistance  under  the 
TANF  Program 

Instructions  and  Definitions 

General  Instruction:  The  State  agency  or 
Tribal  grantee  should  collect  and  report  data 
for  each  data  element.  The  data  must  be 
complete  (unless  explicitly  instructed  to 
leave  the  field  blank)  and  accurate  (i.e, 
correct). 

An  "Unknown"  code  may  appear  only  on 
four  sets  of  data  elements  ([#32  and  #67]  Date 
of  Birth,  [#33  and  #68)  Social  Security 
Number,  (#41  and  #74]  Educational  Level, 


and  [#42  and  #75]  Citizenship/Alienage).  For 
these  data  elements,  unknown  is  not  an 
acceptable  code  for  individuals  who  are 
members  of  the  eligible  family  (i.e.,  family 
affiliation  code  "1"). 

There  are  five  data  elements  for  which 
States  have  the  option  to  report  based  on 
either  the  budget  month  or  the  reporting 
month.  These  are:  #16  Amount  of  Food 
Stamps  Assistance;  #19  Amount  of  Child 
Support;  #20  Amount  of  Families  Cash 
Resources;  #64  Amount  of  Earned  Income; 
and  [#35  and  #76]  Amount  of  Unearned 
Income.  Whichever  choice  the  State  selects 
must  be  used  for  all  families  reported  each 
month  and  must  be  used  for  all  months  in 
the  fiscal  year. 

1.  State  FWS  Code:  Enter  your  two-digit 
State  code  fi-om  the  following  listing.  These 
codes  are  the  standard  codes  used  by  the 
National  Institute  of  Standards  and 
Technology.  Tribal  grantees  should  leave  this 
field  blank. 


State 


State 


Alabama 

Alaska 

American  Samoa  ... 

Arizona 

Arlcansas  ..-. 

California 

Colorado  

Connecticut „... 

Delaware 

District  of  Columbia 

Rorida 

Georgia 

Guam 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine ., 

Maryland 

Massachusetts 

Mictiigan  ; 

Minnesota 

Mississippi 

Missouri  

Montana 

Nebraska  „... 

Nevada  

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

t^torth  Carolina  

North  Dakota  ~ 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  

Puerto  Rico 

Rhode  Island  

South  Carolina 

South  Dakota 

Tennessee 

Texas » 

Utah 

Vermont 

Virgin  Islands 


Code 


01 
02 
60 
04 
05 
06 
08 
09 
10 
11 
12 
13 
66 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
72 
44 
45 
46 
47 
48 
49 
50 
78 


Virginia 

Washington  .. 
West  Virginia 
Wisconsin  .... 
Wyoming 


Code 


51 
53 
54 
55 
56 


2.  County  FIPS  Code:  Enter  the  three-digit 
code  established  by  the  National  Institute  of 
Standards  and  Technology  for  classification 
of  counties  and  county  equivalents.  Codes 
were  devised  by  listing  counties 
alphabetically  and  assigning  sequentially  odd 
integers;  e.g.,  01,  03,  05.  A  complete  list  of 
codes  is  available  in  Appendix  F  of  the 
TANF  Sampling  and  Statistical  Methods 
Manual.  Tribal  grantees  should  leave  this 
field  blank. 

3.  Tribal  Code:  For  Tribal  grantees,  enter 
the  three-digit  Tribal  code  that  represents 
your  Tribe  (See  Appendix  E  of  the  TANF 
Sampling  and  Statistical  Methods  Manual  for 
a  complete  listing  of  Tribal  Codes.)  State 
agencies  should  leave  this  field  blank. 

4.  Reporting  Month:  Enter  the  four-digit 
year  and  two-digit  month  codes  that  identify 
the  year  and  month  for  which  the  data  are 
being  reported. 

5.  Stratum: 

Guidance:  All  TANF  families  selected  in 
the  sample  fitim  the  same  stratum  must  be 
assigned  the  same  stratum  code.  Valid 
stratum  codes  may  range  from  "00"  to  "99." 
States  and  Tribes  with  stratified  samples 
should  provide  the  ACF  Regional  Office  with 
a  listing  of  the  numeric  codes  utilized  to 
identify  any  stratification.  If  a  State  or  Tribe 
opts  to  provide  data  for  its  entire  caseload, 
enter  the  same  stratum  code  (any  two-digit 
number)  for  each  TANF  family. 

Instruction:  Enter  the  two-digit  stratum 
code. 

Family-Level  Data 

Definition:  For  reporting  purposes,  the 
TANF  family  means  (a)  all  individuals 
receiving  assistance  as  part  of  a  family  under 
the  State's  TANF  Program;  and  (b)  the 
following  additional  persons  living  in  the 
household,  if  not  included  under  (a)  above: 

(1)  Parent(s)  or  caretaker  relative(s)  of  any 
minor  child  receiving  assistance; 

(2)  Minor  siblings  of  any  child  receiving     - 
assistance;  and 

(3)  Any  person  whose  income  or  resources 
would  be  counted  in  determining  the 
family's  eligibility  for  or  amount  of 
assistance. 

6.  Case  Number— TANF: 

Guidance:  If  the  case  number  is  less  than 
the  allowable  eleven  characters,  a  State 
should  use  lead  zeros  to  fill  in  the  number. 

Instruction:  Enter  the  number  assigned  by 
the  State  agency  or  Tribal  grantee  to  uniquely 
identify  the  case. 

7.  ZIP  Code:  Enter  the  five-digit  ZIP  code 
for  the  TANF  family's  place  of  residence  for 
the  reporting  month. 

8.  Funding  Stream: 

Guidance:  The  TANF  Data  Report  collects 
Information  on  families  receiving  assistance 
as  defined  in  §  260.31.  We  do  not  collect 
information  on  families  receiving  benefits 
and  services  that  do  not  meet  the  definition 
of  assistance.  A  family  that  receives  TANF 
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assistance  funded,  entirely  or  in  part,  with 
Federal  funds  is  subject  to  the  Federal  time 
limits.  A  family  that  receives  assistance 
under  a  segregated  State  TANF  program 
funded  solely  with  State  funds  is  not  subject 
to  the  Federal  time  limits. We  will  collect 
information  on  families  who  receive 
assistance  under  a  separate  State  program  in 
the  SSP-MOE  Data  Report. 

Instructions:  For  States  that  bifurcate  their 
caseloads,  enter  the  appropriate  code  for  the 
funding  stream  used  to  provide  assistance  to 
this  TANF  family.  If  the  State  (Tribe)  does 
not  bifurcate  its  caseload,  enter  code  "1." 

l=Funded,  in  whole  or  in  part,  with 
Federal  TANF  block  grant  funds. 

2=Funded  entirely  from  State-only  funds, 
(segregated  State  TANF  program)  which  are 
subject  to  most,  but  not  all,  TANF  rules. 

9.  Disposition: 

Guidance:  A  family  that  did  not  receive 
any  assistance  for  the  reporting  month  but 
was  listed  on  the  monthly  sample  frame  for 
the  reporting  month  is  "listed  in  error." 
States  must  collect  and  report  complete  data 
for  all  sampled  cases  that  are  not  listed  in 
error. 

Instruction:  Enter  one  of  the  following 
codes  for  each  TANF  sampled  case. 

l=Data  collection  completed. 

2=Not  subject  to  data  collection/listed  in 
error. 

10.  New  Applicant: 

Guidance:  A  newly-approved  applicant 
means  the  current  reporting  month  is  the  first 
month  in  which  the  TANF  family  receives 
TANF  assistance  (and  thus  has  had  a  chance 
to  be  selected  into  the  TANF  sample).  This 
may  be  either  the  first  month  that  the  TANF 
family  has  ever  received  assistance  or  the 
first  month  of  a  new  spell  on  assistance.  A 
TANF  family  that  is  reinstated  from  a 
suspension  is  not  a  newly,  approved 
applicant. 

Instruction:  Enter  the  one-digit  code  that 
indicates  whether  or  not  the  TANF  family  is 
a  newly-approved  applicant. 

l=Yes,  a  newly-approved  application 

2=No. 

11.  Number  of  Family  Members:  Enter  two 
digits  that  represent  the  number  of  members 
in  the  family  receiving  assistance  under  the 
State's  (Tribe's)  TANF  Program  during  the 
reporting  month.  Include  in  the  number  of 
family  members,  the  noncustodial  parent 
who  the  State  (Tribe)  has  opted  to  include  as 
part  of  the  eligible  family,  who  is  receiving 
assistance  as  defined  in  §  260.31,  or  who  is 
participating  in  work  activities  as  defined  in 
section  407(d)  of  the  Act. 

12.  Type  of  Family  for  Work  Participation: 
Guidance:  This  data  element  identifies 

whether  the  family  will  be  used  to  calculate 
both  the  overall  and  two-parent  work 
participation  rates,  will  be  used  to  calculate 
only  the  overall  work  participation  rate,  or 
will  not  be  used  to  calculate  either  work 
participation  rate. 

A  family  with  an  adult  or  minor  child 
head-of-household  is  included  in  the  overall 
work  participation  rate  unless  explicitly 
disregarded.  See  data  element  #48  "Work 
Participation  Status"  for  reasons  for 
disregarding  a  family. 

For  the  purpose  of  calculating  the  two- 
parent  work  participation  rate,  the  two- 


parent  families  include  any  famUy  with  two 
or  more  natural  or  adoptive  parents  (of  the 
same  minor  child)  receiving  assistance  and 
living  in  the  home,  unless  both  are  minors 
and  neither  is  a  head-of-household.  All  two- 
parent  families  must  be  included  in  the  two- 
parent  work  participation  rate  unless  the 
family  is  explicitly  disregarded.  See  the 
"Work  Participation  Status"  data  element  for 
reasons  for  disregarding  a  family.  A  two- 
parent  family  that  includes  a  disabled  parent 
will  not  be  included  in  the  two-parent  work 
participation  rate. 

A  family  with  a  minor  child  head-of- 
household  should  be  coded  as  either  a  single- 
parent  family  or  two-parent  family, 
whichever  is  appropriate. 

A  noncustodial  parent  is  defined  in 
§  260.30  as  a  parent  who  lives  in  the  State 
and  does  not  live  with  his/her  child(ren).  The 
State  must  report  information  on  the 
noncustodial  parent  if  the  noncustodial 
parent:  (1)  is  receiving  assistance  as  defined 
in  §  260.31:  (2)  is  participating  in  work 
activities  as  defined  in  section  407(d)  of  the 
Act;  or  (3)  has  been  designated  by  the  State 
as  a  member  of  a  family  receiving  assistance. 

However,  the  State  may  choose  whether  a 
two-parent  family  with  a  noncustodial  parent 
as  one  of  the  two  parents  is  a  two-parent 
family  for  the  purposes  of  calculating  the 
two-parent  work  participation  rate.  If  a  State 
chooses  to  exclude  a  two-parent  family  with 
a  noncustodial  parent  as  one  of  the  parents 
from  the  two-parent  work  participation  rate, 
the  State  must  code  the  data  element  "Type 
of  Family  for  Work  Participation"  with  a  "1" 
and  code  the  data  element  "Work 
Participation  Status"  for  the  noncustodial 
parent  with  a  "99". 

Instruction:  Enter  the  one-digit  code  that 
represents  the  type  of  family  for  purposes  of 
calculating  the  work  participation  rates. 

l=Family  included  only  in  overall  work 
participation  rate. 

2=Two-Parent  Family  included  in  both  the 
overall  and  two-parent  work  participation 
rates. 

3=Family  excluded  from  both  the  overall 
and  two-parent  work  participation  rates. 

13.  Receives  Subsidized  Housing: 
Guidance:  Subsidized  housing  refers  to 

housing  for  which  money  was  paid  by  the 
Federal,  State,  or  local  government  or 
through  a  private  social  service  agency  to  the 
family  or  to  the  owner  of  the  housing  to  assist 
the  family  in  paying  rent.  Two  families 
sharing  living  expenses  does  not  constitute 
subsidized  housing. 

Instruction:  Enter  the  one-digit  code  that 
indicates  whether  or  not  the  TANF  femily 
received  subsidized  housing  for  the  reporting 
month. 

l=PubIic  housing. 

2=Rent  subsidy. 

3=No  housing  subsidy. 

14.  Receives  Medical  Assistance:  Enter  "1" 
if,  for  the  reporting  month,  any  TANF  family 
member  is  enrolled  in  Medicaid  and  thus 
eligible  to  receive  medical  assistance  tmder 
the  State  plan  approved  imder  Title  XIX  or 
"2"  if  no  TANF  family  member  is  enrolled 
in  Medicaid. 

l=Yes,  enrolled  in  Medicaid. 
2=No. 

15.  Receives  Food  Stamps:  Enter  the  one- 
digit  code  that  indicates  whether  or  not  the 


TANF  family  is  receiving  food  stamp 
assistance. 

l=Yes,  receives  food  stamp  assistance. 

2=No. 

16.  Amount  of  Food  Stamp  Assistance: 
Guidance:  For  situations  in  which  the  food 

stamp  household  differs  from  the  TANF 
family,  code  this  element  in  a  manner  that 
most  acciu^tely  reflects  the  resources 
available  to  the  TANF  family.  One  acceptable 
method  for  calculating  the  amount  of  food 
stamp  assistance  available  to  the  TANF 
family  is  to  prorate  the  amount  of  food 
stamps  equally  among  each  food  stamp 
recipient  then  add  together  the  amounts 
belonging  to  the  TANF  recipients  to  get  the 
total  amount  for  the  TANF  family. 

Instruction:  Enter  the  TANF  family's 
authorized  dollar  amount  of  food  stamp 
assistance  for  the  reporting  month  or  for  the 
month  used  to  budget  for  the  reporting 
month. 

17.  Receives  Subsidized  Child  Care: 
Instruction:  If  the  TANF  femily  receives 

subsidized  child  care  for  the  reporting 
month,  enter  code  "1"  or  "2,"  whichever  is 
appropriate.  Otherwise,  enter  code  "3." 

l=Ye8,  receives  child  care  funded  entirely 
or  in  part  with  Federal  funds  (e.g.,  receives 
TANF,  CCDF.  SSBG,  or  other  federally 
funded  child  care). 

2=Yes,  receives  child  care  funded  entirely 
under  a  State,  Tribal,  and/or  local  program 
(i.e.,  no  Federal  funds  used). 

3=No  subsidized  child  care  received. 

18.  Amount  of  Subsidized  Child  Care: 
Guidance:  Subsidized  child  care  means  a 

grant  by  the  Federal,  State  or  local 
government  to  or  on  behalf  of  a  parent  (or 
caretaker  relative)  to  support,  in  part  or 
whole,  the  cost  of  child  care  services 
provided  by  an  eligible  provider  to  an 
eligible  child.  The  grant  may  be  paid  directly 
to  the  parent  (or  caretaker  relative)  or  to  a 
child  care  provider  on  behalf  of  the  parent  (or 
caretaker  relative). 

Instruction:  Enter  the  total  dollar  amount 
of  subsidized  child  care  from  all  sources  (e.g., 
CCDF,  TANF,  SSBG,  State,  local,  etc.)  that 
the  TANF  family  has  received  for  services  in 
the  reporting  month.  If  the  TANF  family  did 
not  receive  any  subsidized  child  care  for 
services  in  the  reporting  month,  enter  "0." 

19.  Amount  of  Child  Support.  Enter  the 
total  dollar  value  of  child  support  received 
on  behalf  of  the  TANF  family  in  the  reporting 
month  or  for  the  month  used  to  budget  for 
the  reporting  month.  This  includes  current 
payments,  arrearages,  recoupment,  and  pass- 
through  amounts  whether  paid  to  the  State  or 
the  family. 

20.  Amount  of  the  Family's  Cash 
Resources:  Enter  the  total  dollar  amount  of 
the  TANF  family's  cash  resources  as  the  State 
defines  them  for  determining  eligibility  and/ 
or  computing  benefits  for  the  reporting 
month  or  for  the  month  used  to  budget  for 
the  reporting  month. 

Amount  of  Assistance  Received  and  the 
Number  of  Months  That  the  Family  has 
Received  Each  Type  of  Assistance  Under  the 
State  (Tribal)  TANF  Program 

Guidance:  The  term  "assistance"  includes 
cash,  payments,  vouchers,  and  other  forms  of 
benefits  designed  to  meet  a  family's  ongoing 
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basic  needs  (i.e.,  for  food,  clothing,  shelter, 
utilities,  household  goods,  personal  care 
items,  and  general  incidental  expenses).  It 
includes  such  benefits  even  when  they  are 
provided  in  the  form  of  payments  by  a  TANF 
agency,  or  other  agency  on  its  behalf,  to 
individual  recipients  and  conditioned  on 
their  participation  in  work  experience, 
community  service,  or  other  work  activities 
(i.e..  under  the  CFR  §  261.30). 

Except  where  excluded  as  indicated  in  the 
following  paragraph,  it  also  includes 
supportive  services  such  as  transportation 
and  child  care  provided  to  families  who  are 
not  employed. 

The  term  "assistance"  excludes: 

(1)  Nonrecurrent,  short-term  benefits  (such 
as  payments  for  rent  deposits  or  appliance 
repairs]  that: 

(i)  Are  designed  to  deal  with  a  specific 
crisis  situation  or  episode  of  need; 

(ii)  Are  not  intended  to  meet  recurrent  or 
ongoing  needs;  and 

(iii)  Will  not  extend  beyond  four  months. 

(2)  Work  subsidies  (i.e.,  payments  to 
employers  or  third  parties  to  help  cover  the 
costs  of  employee  wages,  benefits, 
supervision,  and  training); 

(3)  Supportive  services  such  as  child  care 
and  transportation  provided  to  families  who  . 
are  employed; 

(4)  Refundable  earned  income  tax  credits; 

(5)  Contributions  to,  and  distributions 
from.  Individual  Development  Accounts; 

(6)  Services  such  as  counseling,  case 
management,  peer  support,  child  care 
information  and  referral,  transitional 
services,  job  retention,  job  advancement,  and 
other  employment-related  services  that  do 
not  provide  basic  income  support;  and 

(7)  Transportation  benefits  provided  under 
an  Access  to  Jobs  or  Reverse  Conrunute 
project,  pursuant  to  section  404(k)  of  the  Act, 
to  an  individual  who  is  not  otherwise 
receiving  assistance. 

The  exclusion  of  nonrecurrent,  short-term 
benefits  under  (1)  of  this  paragiaph  also 
covers  supportive  services  for  recently 
employed  families,  for  temporary  periods  of 
unemployment,  in  order  to  enable  continuity 
in  their  service  arrangements. 

Instruction:  For  each  type  of  assistance 
provided  imder  the  State's  (Tribal)  TANF 
Program,  enter  the  dollar  amount  of 
assistance  that  the  TANF  family  received  or 
that  was  paid  on  behalf  of  the  TANF  family 
for  the  reporting  month  and  the  number  of 
months  that  the  TANF  family  has  received 
assistance  under  the  State's  (Tribe's)  TANF 
program.  For  TANF  Child  Care  also  enter  the 
number  of  childi  jn  covered  by  the  dollar 
amount  of  child  care.  If,  for  a  "type  of 
assistance,"  no  dollar  amount  of  assistance 
was  provided  during  the  reporting  month, 
enter  "0"  as  the  amount.  If,  for  a  "type  of 
assistance,"  no  assistance  has  been  received 
(since  the  State  began  ite  TANF  Program)  by 
the  TANF  eligible  family,  enter  "0"  as  the 
number  of  months  of  assistance. 

21.  Cash  and  Ckisb  Equivalents: 

A.  Amount 

B.  Number  of  Months 

22.  TANF  Child  Care: 

Guidance:  For  TANF  Child  Care,  enter  the 
dollar  amount,  the  number  of  children 
covered  by  the  dollar  amount  of  child  care. 


and  the  total  number  of  months  that  the 
fomily  has  received  TANF  child  care 
assistance  for  families  not  employed.  For 
example,  a  TANF  family  may  receive  a  total 
of  $500.00  in  TANF  child  care  assistance  for 
two  children  for  the  reporting  month. 
Furthermore,  the  family  may  have  received 
TANF  child  care  for  one  or  more  child(ren) 
for  a  total  of  six  months  under  the  State 
(Tribal)  TANF  Program.  In  this  example,  the 
State  (Tribe)  would  code  500,  2,  and  6  for  the 
amoimt,  number  of  children  and  number  of 
months  respectively.  Include  only  the  child 
care  funded  directly  by  the  State  (Tribal) 
TANF  Program.  Do  not  include  child  care 
funded  under  the  Child  Care  and 
Development  Fund,  even  though  some  of  the 
funds  were  transferred  to  the  CCDF  from  the 
TANF  program. 
Number  of: 

A.  Amount 

B.  Children  Covered 

C.  Number  of  Months 

23.  Transportation: 

A.  Amount 

B.  Number  of  Months 

24.  Transitional  Services: 

A.  Amount 

B.  Number  of  Months 

25.  Other 

A.  Amount 

B.  Number  of  Months 

26.  Reason  for  and  Amount  of  Reductions 
in  Assistance: 

Instruction:  The  amount  of  assistance 
received  by  a  TANF  family  may  have  been 
reduced  for  one  or  more  of  the  following 
reasons.  For  each  reason  listed  below, 
indicate  whether  the  TANF  family  received 
a  reduction  in  assistance.  Enter  the  total 
dollar  value  of  the  reduction(s)  for  each 
group  of  reasons  for  the  reporting  month.  If 
for  any  reason  there  was  no  reduction  in 
assistance,  enter  "0." 

a.  Sanctions: 

i.  Total  Dollar  Amount  of  Reductions  due 
to  Sanctions:  Enter  the  total  dollar  value  of 
reduction  in  assistance  due  to  sanctions. 

ii.  IVorlc  Requirements  Sanction: 

l=Yes. 

2=No. 

iii.  Family  Sanction  for  an  Adult  with  No 
High  School  Diploma  or  Equivalent: 

l=Yes. 

2=No. 

iv.  Sanction  for  Teen  Parent  not  Attending 
School:  .   * 

l=Yes. 

2=No. 

V.  Non-Cooperation  with  Child  Support: 

l=Yes. 

2=No. 

vi.  Failure  to  Comply  with  an  Individual 
Responsibility  Plan: 

l=Yes. 

2=No. 

vii.  Other  Sanction: 

l=Yes. 

2=No. 

b.  Recoupment  of  Prior  Overpayment: 
Enter  the  total  dollar  value  of  reduction  in 

assistance  due  to  recoupment  of  a  prior 
overpayment. 

c.  Other: 

i.  Total  Dollar  Amount  of  Reductions  due 
to  Other  Reasons  (exclude  amounts  for 


sanctions  and  recoupment):  Enter  the  total 
dollar  value  of  reduction  in  assistance  due  to 
reasons  other  than  sanctions  and 
recoupment. 

ii.  Family  Cap: 

l=Yes. 

2=No. 

iii.  Reduction  Based  on  Family  Moving  into 
State  From  Another  State: 

l=Yes. 

2=No. 

iv.  Reduction  Based  on  Length  of  Receipt 
of  Assistance: 

l=Yes. 

2=No. 

V.  Other,  Non-sanction: 

l=Ye8. 

2=No. 

27.  Waiver  Evaluation  Experimental  and 
Control  Groups: 

Guidance:  If  this  data  element  is  not 
applicable  to  your  State  (Tribe),  either  code 
this  element  "9"  or  leave  this  data  element 
blank.  In  cojmection  with  waivers  that  are 
approved  to  allow  States  to  implement 
Welfare  Reform  Demonstrations,  a  State 
assigned  a  portion  of  its  cases  to  control 
groups  (subject  to  the  provisions  of  the 
regidar,  statutory  AFDC  program  as  defined 
by  prior  law)  and  experimental  groups 
(subject  to  the  provisions  of  the  regular, 
statutory  AFDC  program  as  defined  by  prior 
law  as  modified  by  waivers).  A  State  may 
choose,  for  the  purpose  of  completing  impact 
analyses,  to  maintain  applicable  control  snd 
experimental  group  treatment  policies  as 
they  were  implemented  under  their  welfore 
reform  demonstration  (including  prior  law 
policies  not  modified  by  waivers),  even  if 
such  policies  are  inconsistent  with  TANF. 
However,  cases  not  assigned  to  an 
experimental  or  control  group,  but  subject  to 
waiver  policies  in  accordance  with  terms  and 
conditions  of  the  waiver  approval,  may  not 
apply  prior  law  policies  inconsistent  Mrith 
TANF  unless  such  policies  are  specifically 
linked  to  approved  waivers.  When  a  State 
continues  waivers,  but  does  not  maintain 
experimental  and  control  groups  for  impact 
evaluation  purposes,  all  cases  in  the 
demonstration  site  will  be  treated  as  cases 
subject  to  waiver  policies  in  accordance  with 
the  terms  and  conditions  regardless  of  their 
original  assigiunent  as  control  group  cases 
(i.e.,  prior  law  policies  may  only  apply  to  the 
extent  they  are  specially  linked  to  approved 
waivers  and  former  control  group  cases  will 
now  be  subject  to  waiver  pKjlicies.) 

Instruction:  Enter  the  one-digit  code  that 
indicates  the  bmily's  waiver  evaluation  case 
status. 

l=Control  group  case  (for  impact  analysis 
purposes). 

2=Experimental  group  case. 

3=C)ther  cases  subject  to  waiver  policies. 

9=Not  applicable  (no  waivers  apply  to  this 
case). 

28.  Is  the  TANF  Family  Exempt  from  the 
Federal  Time-Limit  Provisions: 

Guidance:  Under  TANF  rules,  an  eligible 
family  that  does  not  include  a  recipient  who 
is  an  adult  head-of-household,  a  spouse  of 
the  head-of-household,  or  a  minor  child 
head-of-household  who  has  received 
federally-funded  assistance  for  60  countable 
months  may  continue  to  receive  assistance.  A 
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countable  month  is  a  month  of  assistance  for 
which  the  adult  head-of-household,  the 
spouse  of  the  head-of-household,  or  the 
minor  child  head-of-household  is  not  exempt 
from  the  Federal  time-limit  provisions.  TANF 
rules  provide  for  two  categories  of 
exceptions.  Certain  families  are  exempt  frum 
the  accrual  of  months  of  assistance  (i.e.,  the 
clock  is  not  ticking).  Certain  families  with  an 
adult  head-of-household,  a  spouse  of  a  head- 
of-house,  or  minor  child  head-of-household 
who  has  received  60  countable  months  of 
assistance  may  be  exempt  from  termination 
of  assistance.  Exemptions  frt>m  termination 
of  assistance  include  a  hardship  exemption 
that  allows  up  to  20%  of  the  femilies  to 
receive  assistance  beyond  the  60-month  time 
limit.  In  lieu  of  the  20%  hardship 
exemptions.  States  with  prior-approved 
welfere  reform  waivers  may  choose  to 
employ  extension  policies  prescribed  under 
their  waivers. 

Instruction:  If  the  TANF  family  has  no 
exemption  fit)m  the  Federal  five-year  time 
limit,  enter  code  "OV  If  the  TANF  family 
does  not  include  an  adult  head-of-household, 
a  spouse  of  the  head-of-household,  or  a 
minor  child  head-of-household  who  has 
received  federally-funded  assistance  for  60 
countable  months  or  is  otherwise  exempt 
fit)m  accrual  of  months  of  assistance  or 
termination  of  assistance  under  the  Federal 
five-year  time  limit  for  the  reporting  month, 
enter  "02."  If  the  TANF  family  includes  an 
adult  head-of-household,  a  spouse  of  the 
head-of-household,  or  minor  child  head-of- 
household  who  has  not  received  federally- 
funded  assistance  for  60  countable  months 
and  the  fomily  is  exempt  from  the  accrual  of 
months  of  assistance,  enter  "03,"  "04,"  or 
"05,"  whichever  is  appropriate.  If  the  TANF 
family  includes  an  adult  head-of-household, 
a  spouse  of  the  head-of-household,  or  minor 
child  head-of-household  who  has  received 
assistance  for  60  countable  months  and  the 
family  is  exempt  frum  termination  of 
assistance,  enter  code  "06"  "07,"  "08,"  "09," 
"10,"  or  "11,"  whichever  is  appropriate. 

01=Family  is  not  exempt  from  Federal  time 
limit. 

Family  does  not  include  an  adult  head-of- 
household,  a  spouse  of  the  head-of- 
household,  or  minor  child  head-of-household 
who  has  received  federally-funded  assistance 
for  60  countable  months: 

02=Yes,  femily  is  exempt  from  accrual  of 
months  and  termination  of  assistance  under 
the  Federal  five-year  time  limit  for  the 
reporting  month  because  no  adult  head-of- 
household,  a  spouse  of  the  head-of- 
household,  or  minor  child  head-of-household 
in  the-eligible  fomily  is  receiving  assistance. 

Family  includes  an  adult  head-of- 
household,  a  spouse  of  the  head-of- 
household,  or  minor  child  head-of- 
household,  but  has  accrued  less  than  60 
months  of  assistance: 

03=Yes,  family  is  exempt  from  accrual  of 
months  under  the  Federal  five-year  time  limit 
for  the  reporting  month  because  assistance  to 
family  is  funded  entirely  from  State-only 
funds. 

04=Yes,  family  is  exempt  from  accrua]  of 
months  under  the  Federal  five-year  time  limit 
for  the  reporting  month  because  the  family  is 
living  in  Indian  country  or  an  Alaskan  native 


village,  where  at  least  50  percent  of  the 
adults  living  in  the  Indian  country  or 
Alaskan  native  village  are  not  employed. 

05=Yes,  femily  is  exempt  from  accrual  of 
months  under  the  Federal  five-year  time  limit 
for  the  reporting  month  based  on  an 
approved  welfare  reform  waiver  policy. 

Family  includes  an  adult  head-of- 
household,  a  spouse  of  the  head-of- 
household,  or  minor  child  head-of-household 
who  has  received  federally-funded  assistance 
for  60  countable  months: 

06= Yes,  family  is  exempt  fit>m  termination 
of  assistance  under  the  Federal  five-year  time 
limit  for  the  reporting  month  because 
assistance  to  the  femily  is  funded  entirely 
from  State-only  funds. 

07=Yes,  family  is  exempt  from  termination 
of  assistance  under  the  Federal  five-year  time 
limit  for  the  reporting  month  due  to  a 
hardship  exemption,  battery,  or  extreme 
cruelty. 

08=Yes,  femily  is  exempt  from  termination 
of  assistance  under  State  policy  for  the 
reporting  month  based  on  a  federally 
recognized  good  cause  domestic  violence 
waiver  of  time  limits. 

09=Yes,  femily  is  exempt  from  termination 
of  assistance  under  the  Federal  five-year  time 
limit  for  the  reporting  month  because  the 
adult  head-of-household,  the  spouse  of  the 
head-of-household,  or  minor  child  head-of- 
household  is  living  in  Indian  country  or  an 
Alaskan  native  village,  where  at  least  50 
percent  of  whose  adults  are  not  employed. 

10= Yes,  femily  (including  adults)  is 
exempt  bom  termination  of  assistance  under 
the  Federal  five-year  time  limit  for  the 
reporting  month  in  accordance  with 
extension  policies  prescribed  under 
approved  welfare  reform  waivers. 

ll=Yes,  the  children  in  the  family  are 
receiving  assistance  beyond  the  60  coimtable 
months  and  the  family  is  exempt  from 
termination  of  assistance  under  the  Federal 
five-year  time  limit  for  the  reporting  month 
in  accordance  wi&  axteasion  policies 
prescribed  under  approved  welfare  reform 
waivers  (i.e.,  under  an  adult-only  time  limit). 

29.  Is  the  TANF  Family  A  New  Child-Only 
Family?: 

Guidance:  A  child-only  family  is  a  TANF 
family  that  does  not  include  an  adult  or  a 
minor  child  head-of-household  who  is 
receiving  TANF  assistance.  For  purposes  of 
this  data  element,  a  new  child-only  family  is 
a  TANF  family  that:  (a)  has  received  TANF 
assistance  for  at  least  two  months  (i.e.,  the 
reporting  month  and  the  month  prior  to  the 
reporting  month);  (b)  received  benefits  in  the 
prior  month,  but  not  as  a  child-only  case;  and 
(c)  is  a  child-only  family  for  the  reporting 
month.  All  other  families — including  those 
that  are  not  a  child-only  case  during  the 
reporting  month — get  coded  as  "not  a  new- 
child-only  family,"  i.e.,  as  code  2. 

Instructions:  If  the  TANF  family  is  a  new 
child-only  family,  enter  code  "1."  Otherwise, 
enter  code  "2." 

l=Yes,  a  new  child-only  family. 

2=No,  not  a  new  child-only  fomily. 

Person>Level  Data 

Person-level  data  has  two  sections:  (1)  The 
adult  and  minor  child  head-of-household 
characteristic  section  and  (2)  the  child 


characteristics  section.  Section  419  of  the  Act 
defines  adult  and  minor  child.  An  adult  is  an 
individual  that  is  not  a  minor  child.  A  minor 
child  is  an  individual  who  (a)  has  not 
attained  18  years  of  age  or  (b)  has  not 
attained  19  years  of  age  and  is  a  full-time 
student  in  a  secondary  school  (or  in  the 
equivalent  level  of  vocational  or  technical 
training). 

Detailed  data  elements  must  be  reported  on 
all  individuals  unless,  for  a  specific  data 
element,  the  instructions  explicitly  give 
States  (Tribes)  an  option  to  not  report  for  a 
specific  group  of  individuals. 

Adult  and  Minor  Child  Head-of-Household 
Characteristici 

This  section  allows  for  coding  up  to  six 
adults  (or  a  minor  child  who  is  either  a  head- 
of-household  or  married  to  the  head-of- 
household  and  up  to  five  adults)  in  the  TANF 
family.  A  minor  child  who  is  either  a  head- 
of-household  or  married  to  the  head-of- 
household  should  be  coded  as  an  adult  and 
will  hereafter  be  referred  to  as  a  "minor  child 
head-of-household."  For  each  adult  (or  minor 
child  head-of-household)  in  the  TANF 
family,  complete  the  adult  characteristics 
section.  A  noncustodial  parent  is  defined  in 
section  260.30  as  a  parent  who  lives  in  the 
State  and  does  not  live  with  his/her 
child(ren).  The  State  must  report  information 
on  the  nonctistodial  parent  if  the 
noncustodial  parent:  (1)  Is  receiving 
assistance  as  defined  in  §  260.31;  (2)  is 
participating  in  work  activities  as  defined  in 
section  407(d)  of  the  Act;  or  (3)  has  been 
designated  by  the  State  as  a  member  of  a 
family  receiving  assistance. 

The  State  has  the  option  to  coimt  a  family 
with  a  noncustodial  parent  receiving 
assistance  as  a  two-parent  family  for  work 
participation  rate  purposes.  As  indicated 
below,  reporting  for  certain  specified  data 
elwnents  in  this  section  is  optional  for 
-  certain  individuals  (whose  family  affiliation 
code  is  a  2,  3,  or  5). 

Jf  there  are  more  than  six  adults  (or  a  minor 
child  head-of-household  and  five  aduJts)  in 
the  TANF  family,  use  the  following  order  to 
identify  the  persons  to  be  coded:  (1)  The 
head-of-household;  (2)  parents  in  the  eligible 
family  receiving  assistance;  (3)  other  adults 
in  the  eligible  family  receiving  assistance;  (4) 
parents  not  in  the  eligible  fan^y  receiving 
assistance;  (5)  caretaker  relatives  not  in  the 
eligible  family  receiving  assistance;  and  (6) 
other  persons  whose  income  or  resources 
coimt  in  determining  eligibility  for  or  amount 
of  assistance  of  the  eligible  family  receiving 
assistance,  in  descending  order  from  the 
person  with  the  most  income  to  the  person 
with  least  income. 

30.  Family  Affiliation: 

Guidance:  This  data  element  is  used  both 
for  (1)  The  adult  and  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  adults. 

Instruction:  Enter  the  one-digit  code  that 
shows  the  adult's  (or  minor  child  head-of- 
household's)  relation  to  the  eligible  family 
receiving  assistance. 

l=Member  ofthe  eligible  family  receiving 
assistance. 
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Not  in  eligible  family  receiving  assistance, 
but  in  the  household: 

2=Parent  of  minor  child  in  the  eligible 
family  receiving  assistance. 

3=Caretaker  relative  of  minor  child  in  the 
eligible  family  receiving  assistance. 

4=Minor  sibling  of  child  in  the  eligible 
femily  receiving  assistance. 

5=Person  whose  income  or  resources  are 
considered  in  determining  eligibility  for  or 
amount  of  assistance  for  the  eligible  family 
receiving  assistance. 

31.  Noncustodial  Parent  Indicator: 
Guidance:  A  noncustodial  parent  is 

defined  in  section  260.30  as  a  parent  who 
lives  in  the  State  and  does  not  live  with  his/ 
her  child(ren).  The  State  must  report 
information  on  the  noncustodial  parent  if  the 
noncustodial  parent:  (1)  Is  receiving 
assistance  as  defined  in  §  260.31;  (2)  is 
participating  in  work  activities  as  defined  in 
section  407(d]  of  the  Act;  or  (3)  has  been 
designated  by  the  State  as  a  member  of  a 
fiamily  receiving  assistance. 

Instruction:  Enter  the  one-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
household's]  noncustodial  parent  status. 

Is  Yes,  a  noncustodial  parent 

2sNo. 

32.  Date  of  Birth:  Enter  the  eight-digit  code 
for  date  of  birth  for  the  adult,(or  minor  child 
head-of-household)  under  the  State  (Tribal) 
TANF  Program  in  the  format  YYYYMMM). 
If  the  adult's  (or  minor  child  head-of- 
household's)  date  of  birth  is  unknown  and 
the  bmily  affiliation  code  is  not  "1,"  enter 
the  code  "99999999". 

33.  Social  Security  Number:  Enter  the  nine- 
digit  Social  Security  Number  for  the  adult  (or 
minor  child  head-of-household)  in  the  format 
nnnnnnnnn  If  the  social  Security  number  is 
tmknown  and  the  Eamily  affiliation  code  is 
not  "1."  enter  "999999999". 

34.  Race/Ethnicity: 

Instruction:  To  allow  for  the  multiplicity  of 
race/ethnicity,  please  enter  the  one-digit  code 
for  each  category  of  race  and  ethnicity  of  the 
TANF  adult  (or  minor  child  head-of- 
household).  Reporting  of  this  data  element  is 
optional  for  individuals  whose  bmily 
affiliation  code  is  5. 

Ethnicity: 

a.  Hispanic  or  Latino: 
l=Yes,  Hispanic  or  Latino. 
2=No. 

Race: 

b.  American  Indian  or  Alaska  Native: 
l=Ye8,  American  Indian  or  Alaska  Native. 
2=No. 

c.  Asian: 
IsYes,  Asian. 
2=No. 

d.  Black  or  African  American: 
l=Ye8,  Black  or  African  American. 
2=No. 

e.  Native  Hawaiian  or  Other  Pacific 
Islander 

l=Yes,  Native  Hawaiian  or  Pacific  Islander. 
2=No. 

f.  White: 
l=Ye8,  White. 
2=No. 

35.  Gender:  Enter  the  one-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
household's)  gender: 

l=Male. 


2=Female. 

36.  Receives  Disability  Benefits:  The  Act 
specifies  five  types  of  disability  benefits.  For 
each  type  of  disability  benefits,  enter  the  one- 
digit  code  that  indicates  whether  or  not  the 
adult  (or  minor  child  head-of-household) 
received  the  benefit. 

a.  Receives  Federal  Disability  Insurance 
Benefits  Under  the  Social  Security  OASDI 
Program  (Title  U  of  the  Social  Security  Act): 

l=Yes,  received  Federal  disability 
insurance. 
2=No. 

b.  Receives  Benefits  Based  on  Federal 
Disability  Status  Under  Non-Social  Security 
Act  Proffnms:  These  programs  include 
Veteran's  disability  benefits,  Worker's 
disability  compensation,  and  Black  Lung 
Disease  disability  benefits. 

l=Yes,  received  benefits  based  on  Federal 
disability  status. 
2=No. 

c.  fleceivBS  Aid  to  the  Permanently  and 
Totally  Disabled  Under  Title  XIV-APDT  of 
the  Social  Security  Act: 

l=Ye8,  received  aid  under  Title  XIV- 
APDT. 
2=No. 

d.  Receives  Aid  to  the  Aged.  Blind,  and 
Disabled  Under  Title  XVI-AABD  of  the 
Social  Security  Act: 

l=Yas,  received  aid  imder  Title  XVI- 
AABD. 
2sNo. 

e.  Receives  Supplemental  Security  Income 
Under  Title  XVl-SSI  of  the  Social  Security 
Act: 

l=Ye8,  received  aid  under  Title  XVI-SSL 
2sNo. 

37.  Marital  Status:  Enter  the  one-digit  code 
for  the  adult's  (or  minor  child  head-of- 
household's)  marital  status  for  the  reporting 
month.  Reporting  of  this  data  element  is 
optional  for  individuals  whose  fomily 
affiliation  code  is  S. 

l=Single,  never  married. 
2=Married,  living  together. 
3=Married,  but  separated. 
4=Widowed. 
5=Divorced. 

38.  Relationship  to  Head-of-Household: 
Guidance:  This  data  element  is  used  both 

for  (1)  the  adult  or  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  adults. 

Instruction:  Enter  the  two-digit  code  that 
shows  the  adult's  relationship  (including  by 
marriage)  to  the  head  of  the  household,  as 
defined  by  the  Food  Stamp  Program  or  as 
determined  by  the  State  (Tribe)  (i.e.,  the 
relationship  to  the  principal  person  of  each 
person  living  in  the  household).  If  minor 
child  head-of-household,  enter  code  "01." 

01=Head-of-household. 

02=Spou8e. 

03=Parent. 

04=Daughter  or  son. 

05=Stepdaughtetor  stepson. 

06=Grandchild  or  great  grandchild. 

07=Other  related  person  (brother,  niece, 
cousin). 

08=Foster  child. 

09=Unrelated  child. 

10=Unrelated  adult 


39.  Parent  With  Minor  Child  in  the  Family: 
Guidance:  A  parent  with  a  minor  child  in 

the  family  maybe  a  natural  parent,  adoptive 
parent,  or  step-parent  of  a  minor  child  in  the 
family.  Reporting  of  this  data  element  is 
optional  for  individuals  whose  family 
affiliation  code  is  3  or  S. 

Instruction:  Enter  the  one-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
household's)  parental  status. 

l=Ye8,  a  parent  with  a  minor  child  in  the 
fomily  and  used  in  two-parent  participation 
rate. 

2=Yes,  a  parent  with  a  minor  child  in  the 
family,  but  not  used  in  two-parent 
participation  rate. 

3=No. 

40.  Needs  of  a  Pr^nant  Woman:  Some 
States  (Tribes)  consider  the  needs  of  a 
pr^nant  woman  in  determining  the  amount 
of  assistance  that  the  TANF  family  receives. 
If  the  adult  (or  minor  child  head-of- 
household)  is  pregnant  and  the  needs 
associated  with  this  pr^nancy  are 
considered  in  determining  the  amount  of 
assistance  for  the  reporting  month,  enter  a 
"1"  for  this  data  element.  Otherwise  enter  a 
"2"  for  this  data  element  This  data  element 
is  applicable  only  for  individuals  whose 
family  affiliation  code  is  1. 

l=Yes,  additional  needs  associated  with 
pregnancy  are  considered  in  determining  the 
amoimt  of  assistance. 

2=No. 

41.  Educational  Level:  Enter  the  two-digit 
code  to  indicate  the  highest  level  of 
education  attained  by  the  adult  (or  minor 
child  head-of-household).  Unknown  is  not  an 
acceptable  code  for  individuals  whose  femily 
affiliation  code  is  "1".  Reporting  of  this  data 
element  is  optional  for  individuals  whose 
fomily  affiliation  code  is  5. 

01-ll=Grade  level  completed  in  primary/ 
secondary  school  including  secondary  level 
vocational  school  or  adult  high  school. 

12=High  school  diploma,  GED,  or  National 
External  Diploma  Program. 

13= A  warded  Associate's  Degree. 

14=Awarded  Bachelor's  Degree. 

15=Awarded  graduate  degree  (Master's  or 
higher). 

16=Other  credentials  (degree,  certificate, 
diploma,  etc.). 

98=No  formal  education. 

99=Unknown. 

42.  Citizenship/Alienage: 
Instruction:  Enter  the  one-digit  code  that 

indicates  the  adult's  (or  minor  child  head-of- 
household's)  citizenship/alienage.  Unknown 
is  not  an  acceptable  code  for  individuals 
whose  bmily  affiliation  code  is  "1". 
Reporting  of  this  data  element  is  optional  for 
individuals  whose  family  affiliation  code  is 
5. 

1=U.S.  citizen,  including  naturalized 
citizens. 

2=Qualified  alien. 

9=Unknown. 

43.  Cooperation  with  Child  Support:  Enter 
the  one-digit  code  that  indicates  if  the  adult 
(or  minor  child  head-of-household)  has 
cooperated  with  child  support.  Reporting  of 
this  data  element  is  optional  for  individuals 
whose  family  affiliation  code  is  5. 

l=Yes,  adult  (or  minor  child  head-of- 
household)  has  cooperated  vnth  child 
support. 
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2=No. 

g=Not  applicable. 

44.  Number  of  Months  Countable  toward 
Federal  Time  Limit:  Enter  the  number  of 
months  countable  toward  the  adult's  (or 
minor  child  head-of-household's)  Federal 
Rve-year  time  limit  based  on  the  cumulative 
amount  of  time  the  individual  has  received 
Federal  TANF  assistance  received  from  both 
the  State  (Tribe)  and  other  States  or  Tribes. 
Reporting  of  this  data  element  is  optional  for 
individuals  whose  family  affiliation  code  is 
2,  3,  or  5. 

45.  Number  of  Countable  Months 
Remaining  Under  State's  (Tribe's)  Time 
Limit:  Enter  the  number  of  months  that 
remain  countable  toward  the  adult's  (or 
minor  child  head-of-household's)  State 
(Tribal)  time  limit.  Reporting  of  this  data 
element  is  optional  for  individuals  whose 
family  afRliation  code  is  2,  3,  or  5. 

46.  Is  Current  Month  Exempt  from  the 
State's  (Tribe's)  Time  Limit:  Enter  the  one- 
digit  code  that  indicates  the  adult's  (or  minor 
child  head-of-household's)  current  exempt 
status  from  State's  (Tribe's)  time  limit. 
Reporting  of  this  data  element  is  optional  for 
individuals  whose  family  affiliation  code  is 
2,  3,  or  5. 

l=Yes,  adult  (or  minor  child  head-of- 
household)  is  exempt  from  the  State's 
(Tribe's)  time  limit  for  the  reporting  month. 

2=No. 

47.  Employment  Status:  Enter  the  one-digit 
code  that  indicates  the  adult's  (or  minor 
child  head-of-household's)  employment 
status.  Reporting  of  this  data  element  is 
optional  for  individuals  whose  family 
affiliation  code  is  5. 

l=Employed. 

2=Unemployed,  looking  for  work. 

3=Not  in  labor  force  (i.e,  unemployed,  not 
looking  for  work,  includes  discouraged 
workers). 

48.  Work  Participation  Status: 
Guidance:  This  item  is  used  in  calculating 

the  work  participation  rates.  The  following 
two  definitions  are  used  in  reporting  this 
item  and  in  determining  which  families  are 
included  in  and  excluded  from  the 
calculations. 

"Disregarded"  from  the  participation  rate 
means  the  TANF  family  is  not  included  in 
the  calculation  of  the  work  participation  rate. 

"Exempt"  means  that  the  individualVill 
not  be  penalized  for  foilure  to  engage  in  work 
(i.e.,  good  cause  exception);  however,  the 
TANF  family  is  included  in  the  calculation 
of  the  work  participation  rate. 

A  State  is  not  required  to  disregard  all 
families  that  could  be  disregarded.  For 
example,  a  family  with  a  single  ciistodial 
parent  with  child  imder  12  months  (and  the 
parent  has  not  been  disregarded  for  12 
months)  may  be  disregarded.  However,  if  the 
single  custodial  parent  is  meeting  the  work 
requirements,  the  State  may  want  to  include 
the  family  in  its  work  participation  rate.  In 
this  situation,  the  State  should  use  work 
participation  status  code  "19"  rather  than 
code"01". 

Instruction:  Enter  the  two-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
household's)  work  participation  status.  If  the 
State  chooses  to  include  the  noncustodial 
parent  in  the  two-parent  work  participation 


rate,  the  State  must  code  the  data  element 
"Type  of  Family  for  Work  Participation  Rate" 
with  a  "2"  and  enter  the  applicable  code  for 
this  data  element.  If  a  State  chooses  to 
exclude  the  noncustodial  parent  from  the 
two-parent  work  participation  rate,  the  State 
must  code  the  data  element  "Type  of  Family 
for  Work  Participation"  with  a  "1"  and  code 
the  data  element  "Work  Participation  Status" 
for  the  noncustodial  parent  with  a  "99".  This 
data  element  is  not  applicable  for  individuals 
whose  family  affiliation  code  is  2,  3,  4,  or  5 
(i.e.,  use  code  "99"  or  leave  blank). 

01=Disregarded  from  participation  rate, 
single  custodial  parent  with  child  tmder  12 
months. 

02=Disregarded  from  participation  rate 
because  all  of  the  following  apply:  required 
to  participate,  but  not  participating;  and 
sanctioned  for  the  reporting  month,  but  not 
sanctioned  for  more  than  3  months  within 
the  preceding  12-month  period  (Note,  this 
code  should  be  used  only  in  a  month  for 
which  the  family  is  disregarded  from  the 
participation  rate.  While  one  or  more  adults 
may  be  sanctioned  in  more  than  3  months 
within  the  preceding  12-month  period,  the 
famUy  may  not  be  disregarded  from  the 
participation  rate  for  more  than  3  months 
within  the  preceding  12-month  period). 

03=Disregarded,  family  is  part  of  an 
ongoing  research  evaluation  (as  a  member  of 
a  control  group  or  experimental  group) 
approved  under  Section  1115  of  the  Social 
Security  Act. 

04=EKsregarded  from  the  work 
participation  rate  based  on  an  inconsistency 
under  an  approved  welfare  reform  waiver 
that  exempts  the  family  from  participation. 

05=Disregarded  from  participation  rate, 
based  on  participation  in  a  Tribal  Work 
Program,  and  State  has  opted  to  exclude  all 
Tribal  Work  Program  participants  from  its 
work  participation  rate. 

06=Exempt,  single  custodial  parent  with 
child  under  age  6  and  child  care  unavailable. 

07=Exempt,  disabled  (not  using  an 
extended  definition  under  a  State  waiver). 

08=Exempt,  caring  for  a  severely  disabled 
child  (not  using  an  extended  definition  under 
a  State  waiver). 

09=Exempt,  under  a  federally  recognized 
good  cause  domestic  violence  waiver. 

10=Exempt,  State  waiver. 

ll=Exempt,  other. 

12=Required  to  participate,  but  not 
participating;  sanctioned  for  the  reporting 
month;  and  sanctioned  for  more  than  3 
months  within  the  preceding  12-month 
period. 

13=Required  to  participate,  but  not 
participating;  and  sanctioned  for  the 
reporting  month,  but  not  sanctioned  for  more 
than  3  months  within  the  preceding  12- 
month  period. 

14=Required  to  participate,  but  not 
participating;  and  not  sanctioned  for  the 
reporting  month. 

15=Deemed  engaged  in  work — single  teen 
head-of-household  or  married  teen  who 
maintains  satisfoctory  school  attendance. 

16=Deemed  engaged  in  work — single  teen 
head-of-household  or  married  teen  who 
participates  in  education  directly  related  to 
employment  for  an  average  of  at  least  20 
hours  per  week  during  the  reporting  month. 


17=Deemed  engaged  in  work — parent  or 
relative  (who  is  the  only  parent  or  caretaker 
relative  in  the  family)  with  child  under  age 
6  and  parent  engaged  in  work  activities  for 
at  least  20  hours  per  week. 

18=Required  to  participate  and 
participating,  but  not  meeting  minimum 
participation  requirements. 

19=Required  to  participate  and  meeting 
minimum  participation  requirements. 

99=Not  applicable  (e.g.,  person  living  in 
household  and  whose  income  or  resources 
are  counted  in  determining  eligibility  for  or 
amount  of  assistance  of  the  family  receiving 
assistance,  but  not  in  eligible  family 
receiving  assistance  or  noncustodial  parent 
that  the  State  opted  to  exclude  in 
determining  participation  rate). 

Adult  Work  Participation  Activities 

Guidance:  To  calculate  the  average  number 
of  hours  per  week  of  participation  in  a  work 
activity,  add  the  number  of  hours  of 
participation  across  all  weeks  in  the  month 
and  divide  by  the  number  of  weeks  in  the 
month.  Round  to  the  nearest  whole  number. 

Some  weeks  have  days  in  more  than  one 
month.  Include  such  a  week  in  the 
calculation  for  the  month  that  contains  the 
most  days  of  the  week  (e.g.,  the  week  of  July 
27-August  2, 1997  would  be  included  in  the 
July  calculation).  Acceptable  alternatives  to 
this  approach  must  account  for  all  weeks  in 
the  fiscal  year.  One  acceptable  alternative  is 
to  include  the  week  in  the  calculation  for 
whichever  month  the  Friday  falls  (i.e.,  the 
JOBS  approach.)  A  second  acceptable 
alternative  is  to  count  each  month  as  having 
4.33  weeks. 

During  the  first  or  last  month  of  any  spell 
of  assistance,  a  &mily  may  happen  to  receive 
assistance  for  only  part  of  the  month.  If  a 
family  receives  assistance  for  only  part  of  a 
month,  the  State  (Tribe)  may  count  it  as  a 
month  of  participation  if  an  adult  (or  minor 
child  head-of-household)  in  the  family  (both 
adults,  if  they  are  both  required  to  work)  is 
engaged  in  work  for  the  minimum  average 
number  of  hours  for  any  fiill  week(s)  that  the 
frtmily  receives  assistance  in  that  month. 

Special  Rules:  Each  adult  (or  minor  child 
head-of-household)  has  a  life-time  limit  for 
vocational  educational  training.  Vocational 
educational  training  may  only  count  as  a 
work  activity  for  a  total  of  12  months.  For 
any  adult  (or  minor  child  head-of-household] 
that  has  exceeded  this  limit,  enter  "0"  as  the 
average  number  of  hours  per  week  of 
participation  in  vocational  education 
training,  even  if  (s)he  is  engaged  in 
vocational  education  training.  The  additional 
participation  in  vocational  education  training 
may  be  coded  under  "Other." 

The  exception  to  the  above  12-month  rule 
may  be  a  State  that  received  a  waiver  that  is 
inconsistent  with  the  provision  limiting 
vocational  education  training.  In  this  case  the 
State  would  adhere  to  the  terms  and 
conditions  of  the  waiver. 

Limitations;  The  four  limitations 
concerning  job  search  and  job  readiness  are: 
(1)  Job  search  and  job  readiness  assistance 
only  cotmt  for  6  weeks  in  any  fiscal  year;  (2) 
An  individual's  participation  in  job  search 
and  job  readiness  assistance  counts  for  no 
more  than  4  consecutive  weeks;  (3)  If  the 
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State's  (Tribe's]  total  unemployment  rate  for 
a  fiscal  year  is  at  least  SO  percent  greater  than 
the  United  States'  total  unemployment  rate 
for  that  Bscal  year  or  the  State  is  a  needy 
State  (within  the  meaning  of  section  403 
(b)(6)),  then  an  individual's  participation  in 
job  search  or  job  readiness  assistance  counts 
for  up  to  12  weeks  in  that  fiscal  year;  and  (4) 
A  State  may  count  3  or  4  days  of  job  search 
and  job  readiness  assistance  during  a  week  as 
a  full  week  of  participation,  but  only  once  for 
any  individual. 

For  each  week  in  which  an  adult  (or  minor 
child  head-of-household)  exceeds  any  of 
these  limitations,  use  "0"  as  the  number  of 
hours  in  calculating  the  average  number  of 
hours  per  week  of  job  search  and  job 
readiness,  even  if  (s)he  may  be  engaged  in  job 
search  or  job  readiness  activities. 

If  a  State  is  operating  its  TANF  Program 
under  a  waiver  that  permits  broader  rules  for 
participation  in  job  search  and  job  readiness 
training,  the  TANF  rules  apply.  Any 
additional  participation  in  job  search  and  job 
readiness  training  permitted  under  the 
waiver  rules  should  be  coded  under  data 
element  »61  "Additional  Work  Activities 
Permitted  Under  Waiver  Demonstration." 

Instruction:  For  each  work  activity  in 
which  the  adult  (or  minor  child  head-of- 
household)  participated  during  the  reporting 
month,  enter  the  average  number  of  hours  per 
week  of  participation,  except  as  noted  above. 
For  each  work  activity  in  which  the  adult  (or 
minor  child  head-of-household)  did  not 
participate,  enter  zero  as  the  average  number 
of  hours  per  week  of  participation.  These 
work  activity  data  elements  are  applicable 
only  for  individuals  whose  family  affiliation 
code  is  1. 

49.  Unsubsidized  Employment. 

50.  Subsidized  Private-Sector  Employment. 

51.  Subsidized  Public-Sector  Employment. 

52.  Work  Experience. 

53.  On-the-job  Training. 

54.  fob  Search  and  Job  Readiness 
Assistance. 

Instruction:  As  noted  above,  the  statute 
limits  participation  in  job  search  and  job 
readiness  training  In  four  ways.  Enter,  in  this 
data  element,  the  average  number  of  hours 
per  week  of  participation  in  job  search  and 
job  readiness  training  that  are  within  the 
statutory  limitations. 

Some  State  waivers  permit  participation  in 
job  search  and  job  readiness  training  beyond 
the  statutory  limits.  Do  not  count  hours  of 
participation  in  job  search  and  job  readiness 
training  beyond  the  TANF  limit  where 
allowed  by  waivers  in  this  item.  Instead, 
count  the  hours  of  participation  beyond  the 
TANF  limit  in  the  item  "Additional  Work 
Activities  Permitted  Under  Waiver 
Demonstration."  Otherwise,  count  the 
additional  hours  of  work  participation  under 
the  work  activity  "Other  Work  Activities." 

55.  Community  Service  Programs. 

56.  Vocational  Educational  Training: 
Instruction:  As  noted  above,  the  statute 

contains  special  rules  limiting  an  adult's  (or 
minor  child  head-of-household's) 
participation  in  vocational  educational 
training  to  twelve  months.  Enter,  in  this  data 
element,  the  average  number  of  hours  per 
week  of  participation  in  vocational 
educational  training  that  are  within  the 
statutory  limits. 


Some  State  waivers  permit  participation  in 
vocational  educational  training  beyond  the 
statutory  limits.  Do  not  coimt  hours  of 
participation  in  vocational  educational 
training  beyond  the  TANF  12  month  life-time 
limit  where  allowed  by  waivers  in  this  item. 
Instead,  count  the  hours  of  participation 
beyond  the  TANF  limit  in  the  item 
"Additional  Work  Activities  Permitted  Under 
Waiver  Demonstration."  Otherwise,  count 
the  additional  hours  of  work  participation 
under  the  work  activity  "Other  Work 
Activities." 

57.  fob  Skills  Training  Directly  Related  to 
Employment. 

58.  Education  Directly  Related  to 
Employment  for  Individuals  with  no  High 
School  Diploma  or  Certificate  of  High  School 
Equivalency. 

59.  Satisfactory  School  Attendance  for 
Individuals  with  No  High  School  Diploma  or 
Certificate  of  High  School  Equivalency. 

60.  Providing  Child  Care  Services  to  an 
Individual  Who  Is  Participating  in  a 
Community  Service  Program. 

61.  Additional  Work  Activities  Permitted 
Under  Waiver  Demonstration: 

Instruction:  Some  States'  waivers  permit 
participation  in  work  activities  that  are  not 
permitted  under  the  statute.  Enter  the  adult's 
(or  minor  child  head-of-household's)  average 
number  of  hours  per  week  of  participation  in 
such  work  activities  in  this  data  element.  For 
example,  some  State  waivers  permit 
participation  in  vocational  educational 
training  and  job  search  beyond  the  TANF 
statutory  limits.  Count  hours  of  participation 
in  these  activities  beyond  the  TANF  limits 
where  allowed  by  the  State  waivers  in  this 
item.  Otherwise,  count  the  additional  hours 
of  work  participation  in  the  activity  "Other 
Work  Activities." 

62.  Other  Work  Activities: 
Guidance:  This  data  element  collects 

information  on  work  activities  provided  that 
are  not  permitted  under  a  State  waiver  and 
are  beyond  the  requirements  of  the  statute. 
Reporting  on  this  data  element  is  optional. 
States  may  want  to  demonstrate  their 
additional  efforts  at  helping  individuals 
become  self-sufficient  even  though  these 
activities  are  not  considered  in  the 
calculation  of  the  work  participation  rates. 

63.  Required  Hours  of  Work  Under  Waiver 
Demonstration: 

Guidance:  In  approving  waivers,  ACF 
specified  houra  of  participation  in  several 
instances.  One  type  of  hour  change  in  the 
welfare  reform  demonstrations  was  the 
recognition,  as  part  of  a  change  in  work 
activities  and/ or  exemptions,  that  the  houra 
individuals  worked  should  be  consistent 
with  their  abilities  and  in  compliance  with 
an  employability  or  personal  responsibility 
plan  or  other  criteria  in  accordance  with  the 
waiver  terms  and  conditions.  If  the  hour 
requirement  in  this  case  was  part  of  a  specific 
work  component  waiver,  the  State  could 
show  inconsistency  and  could  use  the  waiver 
houra  instead  of  the  hoiu^  in  section  407. 

Instruction:  If  applicable,  enter  the  two- 
digit  number  that  represents  the  average 
number  of  houn  per  week  of  work 
participation  required  of  the  individual 
tmder  a  work  component  waiver.  Otherwise, 
leave  blank  or  enter  "0."  This  data  element 


is  not  applicable  for  individuals  whose 
family  affiliation  code  is  2,  3,  4,  or  5. 

64.  Amount  of  Earned  Income:  Enter  the 
dollar  amoimt  of  the  adult's  (or  minor  child 
head-of-household's)  earned  income  for  the 
reporting  month  or  for  the  month  used  to 
budget  for  the  reporting  month.  Include 
wages,  salaries,  and  other  eetmed  income  in 
this  item. 

65.  Amount  of  Unearned  Income: 
Unearned  income  has  five  categories.  For 
each  category  of  unearned  income,  enter  the 
dollar  amount  of  the  adult's  (or  minor  child 
head-of-household's)  unearned  income  for 
the  reporting  month  or  for  the  month  used  to 
budget  for  the  reporting  month. 

a.  Earned  Income  Tax  Credit  (EITC): 
Guidance:  Earned  Income  Tax  Credit  is  a 

refundable  Federal,  State,  or  local  tax  credit 
for  families  and  dependent  children.  ETFC 
payments  are  received  monthly  (as  advance 
payment  through  the  employer),  annually  (as 
a  refund  fixjm  IRS),  or  both. 

Instruction:  Enter  the  total  dollar  amount 
of  the  Earned  Income  Tax  Credit  actually 
received,  whether  received  as  an  advance 
payment  or  a  single  payment  (e.g.,  tax 
refund),. by  the  adult  (or  minor  child  head- 
of-household)  during  the  reporting  month  or 
the  month  used  to  budget  for  the  reporting 
month.  If  the  State  counts  the  EITC  as  a 
resource,  report  it  here  as  unearned  income 
in  the  month  received  (i.e.,  reporting  month 
or  budget  month,  whichever  the  State  is 
using).  If  the  State  assumes  an  advance 
payment  is  applied  for  and  obtained,  only 
report  what  is  actually  received  for  this  item. 

b.  Social  Security:  Enter  the  dollar  amount 
of  Social  Security  benefits  that  the  adult  in 
the  State  (Tribal)  TANF  family  has  received 
for  the  reporting  month  or  for  the  month  used 
to  budget  for  the  reporting  month. 

c.  SSI:  Enter  the  dollar  amount  of  SSI  that 
the  adult  in  the  State  (Tribal)  TANF  family 
has  received  for  the  reporting  month  or  for 
the  month  used  to  budget  for  the  reporting 
month. 

d.  Worker's  Compensation:  Enter  the  dollar 
amount  of  Worker's  Compensation  that  the 
adult  in  the  State  (Tribal)  TANF  family  has 
received  for  the  reporting  month  or  for  the 
month  used  to  budget  for  the  reporting 
month. 

e.  Other  Unearned  Income: 
Guidance:  Other  unearned  income 

includes  (but  is  not  limited  to)  RSDI  benefits. 
Veterans  benefits,  Unemployment 
Compensation,  other  government  benefits,  a 
housing  subsidy,  a  contribution  or  income- 
in-kind,  deemed  income.  Public  Assistance 
or  General  Assistance,  educational  grants/ 
scholarships/loans,  and  other.  Do  not  include 
EITC,  Social  Security,  SSI,  Worker's 
Compensation,  value  of  food  stamp 
assistance,  the  amount  of  a  Child  Care  - 
subsidy,  or  the  amount  of  Child  Support. 
Instruction:  Enter  the  dollar  amount  of 
other  unearned  income  that  the  adult  in  the 
State  TANF  family  has  received  for  the 
reporting  month  or  for  tht  month  used  to 
budget  for  the  reporting  month. 

Child  Characteristics 

This  section  allows  for  coding  the  child 
characteristics  for  up  to  ten  children  in  the 
TANF  family.  A  nanat  child  head-of- 
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household  should  be  coded  as  an  adult,  not 
as  a  child.  The  youngest  child  should  be 
coded  as  the  first  child  in  the  family,  the 
second  youngest  child  as  the  second  child, 
and  so  on. 

If  there  are  more  than  ten  children  in  the 
TANF  family,  use  the  following  order  to 
identify  the  persons  to  be  coded:  (1)  children 
in  the  eligible  family  receiving  assistance  in 
order  from  youngest  to  oldest;  (2)  minor 
siblings  of  child  in  the  eligible  family 
receiving  assistance  from  youngest  to  oldest; 
and  (3)  any  other  children. 

66.  Family  Affiliation: 

Guidance:  This  data  element  is  used  both 
for  (1)  the  adult  or  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  children. 

Instruction:  Enter  the  one-digit  code  that 
shows  the  child's  relation  to  the  eligible 
family  receiving  assistance. 

l=Member  of  the  eligible  family  receiving 
assistance. 

Not  in  eligible  family  receiving  assistance, 
but  in  the  household 

2=Parent  of  minor  child  in  the  eligible 
family  receiving  assistance. 

3=Caretaker  relative  of  minor  child  in  the 
eligible  family  receiving  assistance. 

4=Minor  sibling  of  child  in  the  eligible 
family  receiving  assistance. 

5=Person  whose  income  or  resources  are 
considered  in  determining  eligibility  for  or 
amoimt  of  assistance  for  the  eligible  family 
receiving  assistance. 

67.  Date  of  Birth:  Enter  the  eight-digit  code 
for  date  of  birth  for  this  child  under  the  State 
(Tribal)  TANF  Program  in  the  format 
YYYYMMDD.  If  the  child's  date  of  birth  is 
unknown  and  the  &mily  affiliation  code  is 
not  "1."  enter  the  code  "99999999". 

68.  Social  Security  Number:  Enter  the  nine- 
digit  Social  Security  Number  for  the  child  in 
the  format  nnnnnnnnn.  Reporting  of  this  data 
element  is  optional  for  individuals  whose 
family  affiliation  code  is  4.  If  the  Social 
Security  number  is  unknown  and  the  family 
affiliation  code  is  not  "1,"  enter 
"999999999". 

69.  Race/Ethnicity 

Instruction:  To  allow  for  the  multiplicity  of 
race/ethnicity,  please  enter  the  one-digit  code 
for  each  category  of  race  and  ethnicity  of  the 
TANF  child.  Reporting  of  this  data  element 
is  optional  for  individuals  whose  family 
affiliation  code  is  4  or  5. 

Ethnicity: 

fl.  Hispanic  or  Latino: 

l=Yes,  Hispanic  or  Latino. 

2=No. 

Race: 

b.  American  Indian  or  Alaska  Native: 
l=Yes,  American  Indian  or  Alaska  Native. 
2=No. 

c.  Asian: 
l=Yes,  Asian. 
2=No. 

d.  Black  or  African  American: 
l=Yes,  Black  or  African  American. 
2=No. 

e.  Native  Hawaiian  or  Other  Pacific 
Islander: 

l=Yes,  Native  Hawaiian  or  Pacific  Islander. 
2=No. 


f.  White: 
l=Yes,  White. 
2=No. 

70.  Gender:  Enter  the  one-digit  code  that 
indicates  the  child's  gender. 

l=Male. 
2=Female. 

71.  Receives  Disability  Benefits:  The  Act 
specifies  five  types  of  disability  benefits.  Two 
of  these  types  of  disability  benefits  are 
applicable  to  children.  For  each  type  of 
disability  benefits,  enter  the  one-digit  code 
that  indicates  whether  or  not  the  child 
received  the  benefit. 

a.  Receives  Benefits  Based  on  Federal 
Disability  Status  Under  Non-Social  Security 
Act  Programs:  These  programs  include 
Veteran's  disability  benefits.  Worker's 
disability  compensation,  and  Black  Lung 
Disease  disability  benefits. 

l=Yes,  received  benefits  based  on  Federal 
disability  status. 
2=No. 

b.  Receives  Supplemental  Security  Income 
Under  Title  XVI-SSI  of  the  Social  Security 
Act: 

l=Yes,  received  aid  under  Title  XVI-SSI. 
2=No. 

72.  Relationship  to  Head-of-Household: 
Guidance:  This  data  element  is  used  both 

for  (1)  the  adult  or  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  s^me  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  children. 

Instruction:  Enter  the  two-digit  code  that 
shows  the  child's  relationship  (including  by 
marriage)  to  the  head  of  the  household,  as 
defined  by  the  Food  Stamp  Program  or  as 
determined  by  the  State  (Tribe),  (i.e.,  the 
relationship  to  the  principal  person  of  each 
person  living  in  the  household.) 

01=Head-of-houseboId. 

02=Spouse. 

03=Parent. 

04=Daughter  or  son. 

05=Stepdaughter  or  stepson. 

06=Grandchild  or  great  grandchild. 

07=Other  related  person  (brother,  niece, 
cousin). 

08=Foster  child. 

09=Unrelated  child. 

10=Unrelated  adult. 

73.  Parent  With  Minor  Child  In  the  Family: 
Guidance:  This  data  element  is  used  both 

for  (1)  the  adult  or  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Code  "1"  is  not  applicable 
for  children.  A  parent  with  a  minor  child  in 
the  femily  may  be  a  natiuBl  parent,  adoptive 
parent,  or  step-parent  of  a  minor  child  in  the 
family.  Reporting  of  this  data  element  is 
optional  for  individuals  whose  family 
affiliation  code  is  4  or  5. 

Instruction:  Enter  the  one-digit  code  that 
indicates  the  child's  parental  status. 

l=Yes,  a  parent  with  a  minor  child  in  the 
funily  and  used  in  two-parent  participation 
rate. 

2= Yes,  a  parent  with  a  minor  child  in  the 
femily,  but  not  used  in  two-paient 
participation  rate. 

3=No. 

74.  Educational  Level:  Enter  the  two-digit 
code  to  indicate  the  highest  level  of 


education  attained  by  the  child.  Unknown  is 
not  an  acceptable  code  for  individuals  whose 
family  affiliation  code  is  "1".  Reporting  of 
this  data  element  is  optional  for  individuals 
whose  family  affiliation  code  is  4. 

01-11  =Grade  level  completed  in  primary/ 
secondary  school  including  secondary  level 
vocational  school  or  adult  high  school. 

12=High  school  diploma,  GED,  or  National 
External  Diploma  Program. 

13=Awarded  Associate's  Degree. 

14=Awarded  Bachelor's  Degree. 

15=Awarded  ^aduate  degree  (Master's  or 
higher). 

16=Other  credentials  (degree,  certificate, 
diploma,  etc.). 

98=No  formal  education. 

99=Unknown. 

75.  Citizenship/Alienage: 
Instruction:  Enter  the  one-digit  code  that 

indicates  the  child's  citizenship/alienage. 
Unknown  is  not  an  acceptable  code  for  an 
individual  whose  femily  affiliation  code  is 
"1".  Reporting  of  this  data  element  is 
optional  for  individuals  whose  fjamily 
affiliation  code  is  4. 

1=U.S.  citizen,  including  naturalized 
citizens. 

2=Qualified  alien. 

9=Unknown. 

76.  Amount  of  Unearned  Income: 
Unearned  income  has  two  categories.  For 
each  category  of  unearned  income,  enter  the 
dollar  amount  of  the  child's  unearned 
income. 

a.  SSI:  Enter  the  dollar  amount  of  SSI  that 
the  child  in  the  State  (Tribal)  TANF  family 
has  received  for  the  reporting  month  or  for 
the  month  used  to  bud^  for  the  reporting 
month. 

b.  Other  Unearned  Income:  Enter  the  dollar 
amount  of  other  unearned  income  that  the 
child  in  the  State  (Tribal)  TANF  family  has 
received  for  the  reporting  month  or  for  the 
month  used  to  budget  for  the  reporting 
month. 

Appendix  B— TANF  Data  Report— Section 
Two  Disaggregated  Data  Collection  for 
Families  No  Longer  Receiving  Assistance 
under  the  TANF  Program 

Instructions  and  Definitions 

General  Instruction:  The  State  agency  or 
Tribal  grantee  should  collect  and  report  data 
for  each  data  element.  The  data  must  be 
complete  (unless  explicitly  instructed  to 
leave  the  field  blank)  and  accurate  (i.e., 
correct). 

An  "Unknown"  code  may  appear  only  on 
four  data  elements  (#15  Date  of  Birth,  #16 
Social  Security  Number,  #24  Educational 
Level,  and  #25  Citizenship/Alienage).  For 
these  data  elements,  unknown  is  not  an 
acceptable  code  for  individuals  who  are 
members  of  the  eligible  family  (i.e.,  family 
affiliation  code  "1").  States  are  not  expected 
to  track  closed  cases  in  order  to  collect 
information  on  femilies  for  months  after  the 
family  has  left  the  rolls.  Rather,  States  are  to 
report  based  on  the  last  month  of  assistance. 

1.  State  FTPS  Code:  Enter  your  two-digit 
State  code  from  the  follovnng  listing.  These 
codes  are  the  standard  codes  used  by  the 
National  Institute  of  Standards  and 
Technology.  Tribal  grantees  should  leave  this 
field  blank. 
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State 


AlatMma 

Alaska 

American  Samoa 

Arizona  

Arkansas 

California 

Colorado  

Connecticut 

Delaware 

Dist.  of  Columbia 

Florida 

Georgia 

Guam  

Hawaii 

Idaho .'.. 

Illinois 

Indiana  ....»;....»y. 

Iowa i» 

Kansas  

Kentucky 

Louisiana  

Maine 

Maryland 

Massachusetts  .... 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska 

Nevada 

New  Hampshire  . 

New  Jersey 

New  Mexico 

New  York 

North  Carolina  ... 

North  Dakota  

Ohio  

Oklahoma  

Oregon 

Pennsylvania  

Puerto  Rico 

Rhode  Island  

South  Carolina  ... 

South  Dakota 

Tennessee  

Texas  

Utah  

Vermont 

Virgin  Islands 

Virginia 

Washington 

West  Virginia  

Wisconsin  

Wyoming 


Code 


01 

02 

60 

04 

05 

06 

08 

09 

10 

11 

12 

13 

66 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

72 

44 

45 

46 

47 

48 

49 

50 

78 

51 

53 

54 

55 

56 


2.  County  FIPS  Code:  Enter  the  three-digit 
code  established  by  the  National  Institute  of 
Standards  and  Technology  for  classification 
of  counties  and  county  equivalents.  Codes 
were  devised  by  listing  counties 
alphabetically  and  assigning  sequentially  odd 
integers;  e.g.,  001.  003,  005.  A  complete  list 
of  codes  is  available  in  Appendix  F  of  the 
TANF  Sampling  and  Statistical  Methods 
Manual.  Tribal  grantees  should  leave  this 
field  blank. 

3.  Tribal  Code:  For  Tribal  grantees,  enter 
the  three-digit  Tribal  code  that  represents 
your  Tribe  (See  Appendix  E  of  the  TANF 
Sampling  and  Statistical  Methods  Manual  for 
a  complete  listing  of  Tribal  Codes).  State 
agencies  should  leave  this  field  blank. 

4.  Reporting  Month:  Enter  the  four-digit 
year  and  two-digit  month  code  that  identifies 


the  year  and  month  for  which  the  data  are 
being  reported. 

5.  Stratvun: 

Guidance:  All  families  selected  in  the 
sample  from  the  same  stratum  must  be 
assigned  the  same  stratum  code.  Valid 
stratimi  codes  may  range  firom  "00"  to  "99." 
States  and  Tribes  with  stratified  samples 
should  provide  the  ACF  Regional  Office  with 
a  listing  of  the  numeric  codes  utilized  to 
identify  any  stratification.  If  a  State  or  Tribe 
uses  a  non-stratified  sample  design  or  opts  to 
provide  data  for  its  entire  caseload,  enter  the 
same  stratum  code  any  two-digit  number)  for 
each  family. 

Instruction:  Enter  the  two-digit  stratiun 
code. 

Family-Level  Data 

Definition:  For  reporting  purposes,  the 
TANF  family  means  (a)  all  individuals 
receiving  assistance  as  part  of  a  family  under 
the  State's  TANF  Program;  and  (b)  the 
following  additional  persons  living  in  the 
household,  if  not  included  under  (a)  above: 

(1)  Parent(s)  or  caretaker  relative(s)  of  any 
minor  child  receiving  assistance; 

(2)  Minor  siblings  (including  unborn 
children)  of  any  child  receiving  assistance; 
and 

(3)  Any  person  whose  income  or  resources 
would  be  counted  in  determining  the 
family's  eligibility  for  or  amount  of 
assistance. 

6.  Case  Number— TANF: 

Guidance:  If  the  case  number  is  less  than 
the  allowable  eleven  characters,  a  State  may 
use  lead  zeros  to  fill  in  the  number. 

Instruction:  Enter  the  number  that  was 
assigned  by  the  State  agency  or  Tribal  grantee 
to  uniquely  identify  the  TANF  family. 

7.  ZIP  Code:  Enter  the  five-digit  ZIP  code 
for  the  family's  place  of  residence  for  the 
reporting  month. 

8.  Disposition:  Enter  one  of  the  following 
codes  for  each  TANF  family. 

l=Data  collection  completed. 
2=Not  subject  to  data  collection/listed  in 
error. 

9.  Reason  for  Closure: 

Guidance:  A  closed  case  is  a  family  whose 
assistance  was  terminated  for  the  reporting 
month,  but  received  assistance  imder  the 
State's  TANF  Program  in  the  prior  month.  A 
temporarily  suspended  case  is  not  a  closed 
case.  If  there  is  more  than  one  applicable 
reason  for  closure,  determine  the  principal 
(i.e.,  most  relevant)  reason.  If  two  or  more 
reasons  are  equally  relevant,  use  the  reason 
with  the  lowest  numeric  code.  For  example, 
when  an  adult  marries,  the  income  and 
resources  of  the  new  spouse  are  considered 
in  determining  eligibility.  If,  at  the  time  of 
the  marriage,  the  family  becomes  ineligible 
because  of  the  addition  of  the  spouse's 
income  and/or  resources,  the  case  closure 
should  be  coded  using  code  "2".Jf  the  family 
did  not  became  ineligible  based  on  the 
income  and  resources  at  the  time  of  the 
marriage,  but  rather  due  to  an  increase  in 
earnings  subsequent  to  the  marriage,  then  the 
case  closure  should  be  coded  using  code  "1". 

Instruction:  Enter  the  two-digit  code  that 
indicates  the  reason  for  the  TANF  family  no 
longer  receiving  assistance. 

01=Employment  and/or  excess  earnings. 


02=Marriage. 

03=Federal  five-year  time  limit. 

Sanctions: 

04=Work-related  sanction. 

05=Child  support  sanction. 

06=Teen  parent  failing  to  meet  school 
attendance  requirement. 

07=Teen  parent  failing  to  live  in  an  adult 
setting. 

08=Failure  to  finalize  an  individual 
responsibility  plan  (e.g.,  did  not  sign  plan). 

09=Failure  to  meet  individual 
responsibility  plan  provision  or  other 
behavioral  requirements  (e.g.,  immunize  a 
minor  child,  attend  parenting  classes). 

State  (Tribal)  Policies: 

10=State  (Tribal)  time  limit,  if  different 
than  Federal. 

ll=Child  support  collected. 

12=Excess  unearned  income  (exclusive  of 
child  support  collected). 

13=Excess  resources. 

14=Youngest  child  too  old  to  qualify  for 
assistance. 

15=Minor  child  absent  from  the  home  for 
a  significant  time  period. 

16=Failure  to  appear  at  eligibility/ 
redetermination  appointment,  submit 
required  verification  materials,  and/or 
cooperate  with  eligibility  requirements. 

17=Transfer  to  separate  State  MOE 
program. 

Other. 

18=Family  voluntarily  closes  the  case. 

99=Other. 

10.  Received  Subsidized  Housing: 
Guidance:  Subsidized  housing  refers  to 

housing  for  which  money  was  paid  by  the 
Federal,  State,  or  local  government  or 
through  a  private  social  service  agency  to  the 
family  or  to  the  owner  of  the  housing  to  assist 
the  family  in  paying  rent.  Two  families 
sharing  living  expenses  does  not  constitute 
subsidized  housing. 

Instruction:  Enter  the  one-digit  code  that 
indicates  whether  or  not^e  TANF  family 
received  subsidized  housing  for  the  reporting 
month  (or  for  the  last  month  of  TANF 
assistance). 

l=Public  housing. 

2=Rent  subsidy. 

3=No  housing  subsidy. 

11.  Received  Medical  Assistance:  Enter  "1" 
if,  for  the  reporting  month  (or  for  the  last 
month  of  TANF  assistance),  any  TANF 
family  member  was  enrolled  in  Medicaid 
and,  thus  eligible  to  receive  medical 
assistance  under  the  State  plan  approved 
under  Title  XIX  or  "2"  if  no  TANF  family 
member  was  enrolled  in  Medicaid. 

l=Yes,  enrolled  in  Medicaid. 
2=No. 

12.  Received  Food  Stamps:  Enter  the  one- 
digit  code  that  indicates  whether  or  not  the 
TANF  family  received  food  stamp  assistance 
for  the  reporting  month  (or  for  the  last  month 
of  TANF  assistance). 

l=Yes,  received  food  stamp  assistance. 
2=No. 

13.  Received  Subsidized  Child  Care: 
Instruction:  If  the  TANF  family  received 

subsidized  child  care  for  services  in  the 
reporting  month  (or  for  the  last  month  of 
TANF  assistance),  enter  code  "1"  or  "2," 
whichever  is  appropriate.  Otherwise,  enter 
code  "3." 
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l=Yes,  received  federally  funded  (entirely 
or  in  part)  child  care  (e.g..  receives  either 
TANF,  CCDF,  SSBG,  or  other  federally 
funded  child  care). 

2=Yes,  received  child  care  funded  entirely 
under  a  State,  Tribal,  and/or  local  program 
(i.e.,  no  Federal  funds  used). 

3=No. 

Person-Level  Data 

This  section  allours  for  coding  up  to 
sixteen  persons  in  the  TANF  family.  If  there 
are  more  than  sixteen  persons  in  the  TANF 
family,  use  the  following  order  to  identify  the 
persons  to  be  coded:  (1)  the  head-of- 
household;  (2)  parents  in  the  eligible  family 
receiving  assistance;  (3)  children  in  the 
eligible  family  receiving  assistance;  (4)  other 
adults  in  the  eligible  family  receiving 
assistance;  (5)  parents  not  in  the  eligible 
family  receiving  assistance;  (6)  caretaker 
relatives  not  in  the  eligible  family  receiving 
assistance;  (7)  minor  siblings  of  a  child  in  the 
eligible  family;  and  (8)  other  persons,  whose 
income  or  resources  count  in  determining 
eligibility  for  or  amount  of  assistance  of  the 
eligible  family  receiving  assistance,  in 
descending  order  from  the  person  with  the 
most  income  to  the  person  with  the  least 
income.  As  indicated  below,  reporting  for 
certain  specified  data  elements  in  this  section 
is  optional  for  certain  individuals  (whose 
family  affiliation  code  is  a  2, 3, 4,  or  5). 

14.  Family  Affiliation: 

Instruction:  Enter  the  one-digit  code  that 
shows  the  individual's  relation  to  the  eligible 
family  receiving  assistance. 

l=Member  of  the  eligible  family  receiving 
assistance. 

Not  in  eligible  family  receiving  assistance, 
but  in  the  household: 

2=Parent  of  minor  child  in  the  eligible 
family  receiving  assistance. 

3=Caretaker  relative  of  minor  child  in  the 
eligible  family  receiving  assistance. 

4=Minor  sibling  of  child  in  the  eligible 
family  receiving  assistance. 

5=Person  whose  income  or  resources  are 
considered  in  determining  eligibility  for  or 
amount  of  assistance  for  the  eligible  family 
receiving  assistance. 

15.  Date  of  Birth:  Enter  the  eight-digit  code 
for  date  of  birth  for  this  individual  under 
TANF  in  the  format  YYYYMMDD.  If  the 
individual's  date  of  birth  is  unknown  and  the 
individual's  family  affiliation  code  is  not 
"1,"  enter  the  code  "99999999". 

16.  Social  Security  Number:  Enter  the  nine- 
digit  Social  Security  Number  for  the 
individual  in  the  format  nnnnnnnnn.  If  the 
social  security  number  is  unknown  and  the 
individual's  family  affiliation  code  is  not 
"1."  enter  "999999999". 

17.  Race/Ethnicity:  Instructions:  To  allow 
for  the  multiplicity  of  race/ethnicity,  please 
enter  the  one-digit  code  for  each  category  of 
race  and  ethnicity  of  the  TANF  individual. 
Reporting  of  this  data  element  is  optional  for 
individuals  whose  fomily  affiliation  code  is 
4  or  5. 

Ethnicity; 

a.  Hispanic  or  Latino: 
l=Yes,  Hispanic  or  Latino. 
2=No. 

b.  Race: 

c.  American  Indian  or  Alaska  Native: 


l=Yes,  American  Indian  or  Alaska  Native. 
2=No. 

d.  Asian: 
l=Yes,  Asian. 
2=No. 

e.  Black  or  African  American: 
l=Yes,  Black  or  African  American. 
2=No. 

f.  Native  Hawaiian  or  Other  Pacific 
Islander: 

l=Yes,  Native  Hawaiian  or  Pacific  Islander. 
2=No. 

g.  White: 
l=Yes.  White. 
2=No. 

18.  Gender:  Enter  the  one-digit  code  that 
indicates  the  individual's  gender. 

l=Male. 
2=Female. 

19.  Received  Disability  Benefits: 
Instructions:  The  Act  specifies  five  types  of 

disability  benefits.  For  each  type  of  disability 
benefits,  enter  the  one-digit  code  that 
indicates  whether  or  not  the  individual 
received  the  benefit. 

a.  Received  Federal  Disability  Insurance 
Benefits  Under  the  Social  Security  OASDI 
Program  (Title  II  of  the  Social  Security  Act): 
Enter  the  one-digit  code  that  indicates  the 
adult  received  Federal  disability  insiu^nce 
benefits  for  the  reporting  month  (or  the  last 
month  of  TANF  assistance).  This  item  is  not 
required  to  be  coded  for  a  child. 

l=Yes,  received  Federal  disability 
insurance. 
2=No. 

b.  Receives  Benefits  Based  on  Federal 
Disability  Status  Under  Non-Social  Security 
Act  Programs:  These  programs  include 
Veteran's  disability  benefits,  Worker's 
disability  compensation,  and  Black  Lung 
Disease  disability  benefits.  Enter  the  one- 
digit  code  that  indicates  the  individual 
received  benefits  based  on  Federal  disability 
status  for  the  reporting  month  (or  the  last 
month  of  TANF  assistance).  This  data 
element  should  be  coded  for  each  adult  and 
child  with  family  affiliation  code  "1". 

l=Yes,  received  benefits  based  on  Federal 
disability  status. 
2=No. 

c.  Received  Aid  to  the  Permanently  and 
Totally  Disabled  Under  Title  XIV-APDT  of 
the  Social  Security  Act:  Enter  the  one-digit 
code  that  indicates  the  adult  received  aid 
under  a  State  plan  approved  imder  Tide  XIV 
for  the  reporting  month  (or  the  last  month  of 
TANF  assistance).  This  item  is  not  required 
to  be  coded  for  a  child. 

l=Yes,  received  aid  under  Title  XIV- 
APDT. 
2=No. 

d.  Received  Aid  to  the  Aged,  Blind,  and 
Disabled  Under  Title  XVI-AABD  of  the 
Social  Security  Act:  Enter  the  one-digit  code 
that  indicates  the  adult  received  aid  imder  a 
State  plan  approved  under  Title  XVI-AABD 
for  the  reporting  month  (or  the  last  month  of 
TANF  assistance).  This  item  is  not  required 
to  be  coded  for  a  child. 

l=Yes,  received  aid  imder  Title  XVI- 
AABD. 
2=No. 

e.  Received  Supplemental  Security  Income 
Under  Title  XVI-SSI  of  the  Social  Security 
Act:  Enter  the  one-digit  code  that  indicates 


the  individual  received  aid  under  a  State 
plan  approved  under  Title  XVI-SSI  for  the 
reporting  month  (or  the  last  month  of  TANF 
assistance).  This  data  element  should  be 
coded  for  each  adult  and  child  with  femily 
affiliation  code  "1". 

l=Yes,  received  aid  under  Title  XVI-SSI. 

2=No. 

20.  Marital  Status:  Enter  the  one-digit  code 
for  the  marital  status  of  the  adult  recipient. 
Reporting  of  this  data  element  is  optional  for 
individuals  whose  family  affiliation  code  is 
4  or  5. 

l=Single,  never  married. 
2=Married.  living  together. 
3=Married,  but  separated. 
4=Widowed. 
5=Divorced. 

21.  Relationship  to  Head-of-Household: 
Instruction:  Enter  the  two-digit  code  that 

shows  the  individual's  relationship 
(including  by  marriage)  to  the  head  of  the 
household,  as  defined  by  the  Food  Stamp 
Program  or  as  determined  by  the  State 
(Tribe),  (i.e.,  the  relationship  to  the  principal 
person  of  each  person  living  in  the 
household.)  If  a  minor  child  head-of- 
household,  enter  code  "01." 

01=Head-of-household. 

02=Spouse. 

03=Parent. 

04=Daughter  or  son. 

05=Stepdaughter  or  stepson. 

06=Grandchild  or  great  grandchild. 

07=C)ther  related  person  (brother,  niece, 
cousin). 

08=Foster  child. 

09=Unrelated  child. 

10=Unrelated  adult. 

22.  Parent  With  Minor  Child  In  the  Family: 
Guidance:  A  parent  with  a  minor  child  in 

the  fomily  may  be  a  natural  parent,  adoptive 
parent,  or  step-parent  of  a  minor  child  in  the 
femily.  Reporting  of  this  data  element  is 
optional  for  individuals  whose  family 
affiliation  code  is  3, 4,  or  5. 

Instruction:  Enter  the  one-digit  code  that 
indicates  the  individual's  parental  status. 

l=Yes,  a  parent  with  a  minor  child  in  the 
family. 

2=No. 

23.  Needs  of  a  Pregnant  Woman:  Some 
States  (Tribes)  consider  the  needs  of  a 
pregnant  woman  in  determining  the  amount 
of  assistance  that  the  TANF  family  receives. 
If  the  individual  was  pregnant  and  the  needs 
associated  with  this  pregnancy  were 
considered  in  determining  the  amount  of 
assistance  for  the  last  month  of  TANF 
assistance,  enter  a  "1"  for  this  data  element. 
Otherwise  enter  a  "2"  for  this  data  element. 
This  data  element  is  applicable  only  for 
individuals  whose  family  affiliation  code  is 
1. 

l=Yes,  additional  needs  associated  with 
pregnancy  were  considered  in  determining 
the  amount  of  assistance. 

23No. 

24.  Educational  Level:  Enter  the  two-digit 
code  to  indicate  the  highest  level  of 
education  attained  by  the  individual. 
Unknown  is  not  an  acceptable  code  for 
individuals  whose  family  affiliation  code  is 
"1".  Reporting  of  this  data  element  is 
optional  for  individuals  whose  family 
affiliation  code  is  4  or  5. 
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01-ll=Grade  level  completed  in  primary/ 
secondary  school  including  secondary  level 
vocational  school  or  adult  high  school. 

12=High  school  diploma,  GED,  or  National 
External  Diploma  Program. 

13=Awarded  Associate's  Degree. 

14=Awarded  Bachelor's  Degree. 

15=A weirded  graduate  degree  (Master's  or 
higher). 

16=C)ther  credentials  (degree,  certificate, 
diploma,  etc.). 

98=No  formal  education. 

g9=Unknown. 

25.  Citizenship/Alienage: 
Instruction:  Enter  the  one-digit  code  that 

indicates  the  adult's  (or  minor  child  head-of- 
household's)  citizenship/alienage.  Unknown 
is  not  an  acceptable  code  for  an  individual 
whose  family  affiliation  code  is  "1". 
Reporting  of  this  data  element  is  optional  for 
individuals  whose  family  affiliation  code  is 
4  or  5. 

1=U.S.  citizen,  including  natiuralized 
citizens. 

2=Qualified  alien. 

9=Unknown. 

26.  Number  of  Months  Countable  toward 
Federal  Time  Limit:  Enter  the  number  of 
months  countable  toward  the  adult's  (or 
minor  child  head-of-household's)  Federal 
five-year  time  limit  based  on  assistance 
received  firam  (1)  the  State  (Tribe)  and  (2) 
other  States  or  Tribes.  Reporting  of  this  data 
element  is  optional  for  individuals  whose 
family  affiliation  code  is  2,  3, 4,  or  5. 

27.  Number  of  Countable  Months 
Remaining  Under  State's  (Tribe's)  Time 
Limit:  Enter  the  number  of  months  that 
remain  countable  toward  the  adult's  (or 
minor  child  head-of-household's)  State 
(Tribal)  time  limit.  Reporting  of  this  data 
element  is  optional  for  individuals  whose 
family  affiliation  code  is  2,  3,  4,  or  5. 

28.  Employment  Status:  Enter  the  one-digit 
code  that  indicates  the  adult's  (or  minor 
child  head-of-household's)  employment 
status.  Leave  this  field  blank  for  other  minor 
children.  Reporting  of  this  data  element  is 
optional  for  individuals  whose  family 
affiliation  code  is  4  or  5. 

l=Employed. 

2=Unemployed,  looking  for  work. 

3=Not  in  labor  force  (i.e,  unemployed,  not 
looking  for  work,  includes  discouraged 
workers). 

29.  Amount  of  Earned  Income:  Enter  the 
amount  of  the  adult's  (or  minor  child  head- 
of-household's)  earned  income  for  the  last 
month  on  assistance  or  for  the  month  used 
to  budget  for  the  last  month  on  assistance. 

30.  Amount  of  Unearned  Income:  Enter  the 
dollar  amoimt  of  the  individual's  unearned 
income  for  the  last  month  on  assistance  or  for 
the  month  used  to  budget  for  the  last  month 
on  assistance. 

Appendix  C— TANF  Data  Report— Section 
Three — Aggregated  Data  Collection  for 
Families  Applying  for,  Receiving,  and  No 
Longer  Receiving  Assistance  Under  the 
TANF  Program 

Instructions  and  Definitions 

General  Instruction:  The  State  agency  or 
Tribal  grantee  are  to  collect  and  report  data 
for  each  data  element,  unless  explicitly 
instructed  to  leave  the  field  blai^.  Monthly 


caseload  counts  (e.g.,  number  of  families, 
number  of  two-pdrent  families,  and  number 
of  closed  cases)  and  number  of  recipients 
must  be  unduplicated  monthly  totals.  States 
and  Tribal  grantees  may  use  samples  to 
estimate  the  monthly  totals  only  for  data 
elements  #4,  «5,  #6,  #15,  «16,  and  #17. 

1.  State  FIPS  Code:  Enter  your  two-digit 
State  code.  Tribal  grantees  should  leave  this 
field  blank. 

2.  Tribal  Code:  For  Tribal  grantees  only, 
enter  the  three-digit  Tribal  code  that 
represents  your  Tribe  (See  Appendix  E  of  the 
TANF  Sampling  and  Statistical  Methods 
Manual  for  a  complete  listing  of  Tribal 
Codes).  State  agencies  should  leave  this  field 
blank. 

3.  Calendar  Quarter:  The  four  calendar 
quarters  are  as  follows; 

First  quarter — ^)anuary-March. 

Second  quarter — April-June. 

Third  quarter — July-September. 

Fourth  quarter— October-December. 

Enter  the  four-digit  year  and  one-digit 
quarter  code  (in  the  format  YYYYQ)  that 
identifies  the  calendar  year  and  quarter  for 
which  the  data  are  being  reported  (e.g.,  first 
quarter  of  1997  is  entered  as  "19971"). 

Applications 

Guidance:  The  term  "application"  means 
the  action  by  which  an  individual  indicates 
in  writing  to  the  agency  administering  the 
State  (or  Tribal)  TANF  Program  his/her 
desire  to  receive  assistance. 

Instruction:  All  counts  of  applications 
should  be  unduplicated  monthly  totals. 

4.  Total  Number  of  Applications:  Enter  the 
total  number  of  approved  and  denied 
applications  received  for  each  month  of  the 
quarter.  For  each  month  in  the  quarter,  the 
total  in  this  item  should  equal  the  siun  of  the 
number  of  approved  applications  (in  item  #5) 
and  the  number  of  denied  applications  (in 
item  #6).  The  monthly  totals  for  this  element 
may  be  estimated  from  samples. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

5.  Total  Number  of  Approved  Applications: 
Enter  the  number  of  applications  approved 
during  each  month  of  the  quarter.  The 
monthly  totals  for  this  element  may  be 
estimated  from  samples. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

6.  Total  Number  of  Denied  Applications: 
Enter  the  number  of  applications  denied  (or 
otherwise  disposed  of)  during  each  month  of 
the  quarter.  The  monthly  totals  for  this 
element  may  be  estimated  from  samples. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

Active  Cases 

For  purposes  of  completing  this  report, 
include  all  TANF  eligible  cases  receiving 
assistance  (i.e.,  cases  funded  imder  the  TANF 
block  grant  and  State  MOE  funded  TANF 
cases)  as  cases  receiving  assistance  under  the 
State  (Tribal)  TANF  Program.  All  counU  of 
families  and  recipients  should  be 
unduplicated  monthly  totals. 

7.  Total  Amount  of  Assistance:  Enter  the 
dollar  value  of  all  assistance  (cash  and  non- 


cash) provided  to  TANF  families  under  the 
State  CTribal)  TANF  Program  for  each  month 
of  the  quarter.  Round  the  amount  of 
assistance  to  the  nearest  dollar. 

A.  First  Month; 

B.  Second  Month: 

C.  Third  Month: 

8.  Total  Number  of  Families:  Enter  the 
number  of  families  receiving  assistance 
under  the  State  (Tribal)  TANF  Program  for 
each  month  of  the  quarter.  The  total  in  this 
item  should  equal  the  sum  of  the  number  of 
two-parent  families  (in  item  #9),  the  number 
of  one-parent  families  (in  item  #10)  and  the 
number  of  no-parent  families  (in  item  #11). 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

9.  Total  Number  of  Two-parent  Families: 
Enter  the  total  number  of  2-parent  families 
receiving  assistance  under  the  State  (Tribal) 
TANF  Program  for  nach  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

10.  Total  Number  of  One-Parent  Families: 
Enter  the  total  number  of  one-parent  families 
receiving  assistance  under  the  State  (Tribal) 
TANF  Program  for  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

11.  Total  Number  of  No-Parent  Families: 
Enter  the  total  number  of  no-parent  families 
receiving  assistance  under  the  State  (Tribal) 
TANF  Program  for  each  month  of  the  quarter. 

A.  FiretMo/itA: 

B.  Second  Month: 

C.  Third  Month: 

12.  Total  Number  of  Recipients:  Enter  the 
total  number  of  recipients  receiving 
assistance  under  the  State  (Tribal)  TANF 
Program  for  each  month  of  the  quarter.  The 
total  in  this  item  should  equal  the  sum  of  the 
number  of  adult  recipients  (in  item  #13)  and 
the  number  of  child  recipients  (in  item  #14). 

A.  First  Month; 

B.  Second  Month: 
C  Third  Month: 

13.  Total  Number  ofAduh  Recipients: 
Enter  the  total  number  of  adult  recipients 
receiving  assistance  under  the  State  (Tribal) 
TANF  Program  for  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

14.  Total  Number  of  Child  Recipients: 
Enter  the  total  number  of  child  recipients 
receiving  assistance  under  the  State  (Tribal) 
TANF  Program  for  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

15.  Total  Number  of  Non-Custodial  Parents 
Participating  in  WoHc  Activities:  Enter  the 
total  number  of  noncustodial  parents 
participating  in  work  activities  (even  if  not 
receiving  assistance)  under  the  State  (Tribal) 
TANF  Program  for  each  month  of  the  quarter. 
The  monthly  totals  for  this  element  may  be 
estimated  from  samples. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

16.  Total  Number  of  Births:  Enter  the  total 
number  of  births  in  families  receiving 
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assistance  under  the  State  (Tribal)  TANF 
Program  for  each  month  of  the  quarter.  The 
monthly  totals  for  this  element  may  be 
estimated  from  samples. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

1 7.  Total  Number  of  Out-of-Wedlock 
Births:  Enter  the  total  number  of  out-of- 


wedlock  births  in  families  receiving 
assistance  under  the  State  (Tribal)  TANF 
Program  for  each  month  of  the  quarter.  The 
monthly  totals  for  this  element  may  be 
estimated  from  samples. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 


Closed  Cases 

18.  Total  Number  of  Closed  Cases:  Entw 
the  total  munber  of  closed  cases  for  each 
month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 
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APPENDIX  D 


Ospartnwnt  of  Health  and  Human  Sarvicas 
AdministraUoii  for  CMIdrwi  and  FamillM 


Temporary  AssisUnca  tor  Naady  Families  (TANF)   ACF  - 196  Financial  Report 
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Appendix  D— Section  2 — Instruction  For 
Completion  of  Form  ACF-196 — Financial 
Reporting  Form  for  the  Temporary 
Assistance  for  Needy  Families  (TANF) 
Program 

All  States  must  complete  and  submit  this 
report  in  accordance  with  these  instructions 
on  behalf  of  the  State  agency  administering 
the  TANF  Program. 

Due  Dates:  This  form  must  be  submitted 
quarterly  by  February  14,  May  15,  August  14 
and  November  14. 

States  must  submit  separate  quarterly 
reports  regarding  the  use  of  each  fiscal  year's 
funds.  For  example.  States  must  submit  a 
report  regarding  the  expenditure  of  FY  98 
funds  in  FY  99  separately  from  the  report  on 
the  use  of  FY  99  funds  in  FY  99.  Until  the 
State  reports  that  all  of  the  Federal  funds 
awarded  for  a  given  fiscal  year  have  been 
transferred  or  expended.  States  must 
continue  to  submit  quarterly  reports  on  the 
use  of  funds  from  that  fiscal  year. 

Distribution:  The  original  copy  (with  an 
original  signature)  should  be  submitted  to: 
Administration  for  Children  and  Families, 
Office  of  Financial  Services,  Division  of 
Formula,  Entitlement  and  Block  Grants, 
Aerospace  Building,  6th  Floor,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C.  20447. 
An  additional  copy  should  be  submitted  to 
the  ACF  Regional  Administrator. 

General  Instructions: 
— Roimd  all  entries  to  the  nearest  dollar. 

Omit  cents. 
— Include  costs  of  contracts  and  subcontracts 
in  the  appropriate  reporting  category  based 
on  their  nature  or  function. 
— Enter  State  Name. 

— Enter  the  Fiscal  Year  for  which  this  report 
is  being  submitted.  Funding  for  each  fiscal 
year  is  available  until  expended.  Therefore, 
for  each  fiscal  year,  a  State  may  be 
submitting  reports  simultaneously  to  cover 
two  or  more  fiscal  years.  It  is  important  to 
indicate  lie  year  for  which  information  is 
being  reported. 

The  State  must  note  that  prior  fiscal  year 
unobligated  balances  may  only  be  expended 
on  assistance  or  on  the  related  administrative 
costs  of  providing  assistance.  Expenditure  of 
prior  year  unobligated  balances  must  be 
rep)orted  on  the  Expenditures  on  Assistance 
categories  (lines  5(a]  through  5(d))  and  any 
related  administrative  costs  reported  on  line 
6(j). 

—Transfers  of  TANF  funds  to  the  CODF  or 
SSBG  must  be  made  in  the  current  fiscal 
year  with  current  fiscal  year  TANF  funds. 
Transfers  of  unobligated  balances  are  not 
allowed  after  the  end  of  the  Federal  fiscal 
year  in  which  the  funds  were  awarded. 
— Enter  the  ending  dates  for  the  current 
quarter  (the  quarter  just  ended  for  which 
this  constitutes  the  report  of  actual 
expenditures  and  obligations)  and  the 
ending  date  of  the  next  quarter  (the 
upcoming  quarter  which  estimates  are 
being  requested  on  line  12). 
Example:  the  State  is  reporting  for  the  1st 
quarter  of  the  Federal  fiscal  year  (10/1 
through  12/31),  the  report  is  due  February  14, 
the  current  quarter  ending  date  is  12/31,  the 
next  quarter  ending  date  for  which  estimates 
are  requested  is  6/30.  The  estimate  submitted 


by  the  State  will  be  for  the  quarter  of  4/1 

through  6/30.  Estimates  are  not  required  on 

quarterly  reports  submitted  for  prior  fiscal 

years. 

— Enter  whether  this  report  is  being  used  for 

annual  reconciliation  of  the  Contingency 

Fund. 
— Enter  the  Federal  Medical  Assistance 

Percentage  Rate  used  by  the  State  for  the 

fiscal  year  for  which  contingency  funds 

were  received. 
— Indicate  whether  this  is  a  new  report  or  a 

revision  of  a  report  previously  submitted 

for  the  same  period. 
— Entries  are  not  required  or  are  not 

applicable  to  blocks  that  are  shaded. 

Columns:  All  amounts  reported  in  colimms 
(A)  through  (D)  must  be  actual  expenditures 
or  obligations  made  in  accordance  with  all 
applicable  statutes  and  regulations.  Amounts 
reported  in  the  estimates  section  are 
estimates  of  Federal  expenditures  to  be  made 
during  the  quarter  indicated  based  on  the 
best  information  available  to  the  State. 

Explanation  of  Columns: 

Column  (A)  lines  1  thmagh  4  refer  to  the 
Federal  State  Family  Assistance  Grant 
(SFAG)  awards  plus  any  Supplemental  Grant 
or  Bonus  Funds,  amounts  transferred  to  the 
Child  Care  and  Development  Fund  (CCDF) 
(Discretionary  Fund)  and  the  Social  Services 
Block  Grant  (SSBG)  program,  and  the  amount 
Available  for  TANF. 

Column:  (A)  lines  5  through  9  refer  to  the 
Federal  TANF  funds  that  the  State  expended 
and  obligated  under  its  TANF  program. 

Column:  (A)  line  10  refers  to  the 
unobligated  balance,  which  is  calculated  by 
subtracting  the  amounts  on  Unas  7  and  9 
from  the  amoimt  on  line  4. 

Column:  (A)  line  12  is  the  SFAG  grant 
award  amount  or  the  percentage  of  the  SFAG 
that  the  State  estimates  it  will  need  for  the 
next  quarter  ending  on  the  date  indicated  at 
the  top  of  the  form.  (See  page  6  of  Line  Item 
Instructions) 

Column:  (B)  lines  5  through  7  refer  to  State 
TANF  expenditures  that  the  State  is  making 
to  meet  its  basic  Maintenaace-of-Effort  (MOE) 
requirement.  Include  State  funds  that  are 
commingled  wdth  Federal  funds  and 
segregated  State  funds  expended  imder  the 
State  TANF  program. 

Note:  States  receiving  contingency  funds 
imder  section  403(b)  for  the  fiscal  year  must 
also  use  this  column  to  report  State  TANF 
expenditures  made  to  meet  the  Contingency 
Fund  (CF)  MOE  requirement  and  matching 
expenditures  made  above  the  100-percent 
MOE  level.  Expenditures  made  to  meet  the 
CF  MOE  requirement  and  expenditures  made 
above  the  MOE  level  (for  matching  purposes) 
must  be  expenditures  made  under  the  State 
TANF  program  only;  they  cannot  include 
expenditiu«s  made  under  "separate  State 
programs."  In  addition,  child  care 
expenditures  cannot  be  included  as  CF  MOE 
expenditiuBS  or  expenditures  that  are 
matched  with  contingency  funds. 

Column(B)  line  1 1  refers  to  State 
replacement  funds  that  the  State  must 
expend  in  the  TANF  program  due  to  the 
assessment  of  a  penalty  and  a  reduction  in 
its  TANF  grant  awards. 

Column  (C)  lines  5  through  7  refer  to  State 
expenditures  that  the  State  is  making  in 


Separate  State  Programs,  outside  the  State 
TANF  program,  to  meet  its  basic  MOE 
requirement. 

Note:  For  the  basic  MOE  requirement,  the 
cimnulative  total  expenditures  (i.e.,  the  sum 
of  7(B)  +  7(C))  reported  at  the  end  of  the 
Federal  fiscal  year  must  add  up  to  80%  of 
fiscal  year  1994  historic  State  expenditiu«s  if 
the  State  did  not  meet  the  TANF  work 
participation  requirements,  or  75%  of  fiscal 
year  1994  historic  State  expenditures  if  the 
State  met  the  TANF  work  participation 
requirements.  Basic  MOE  requirements  and 
tables  were  published  in  Program  Instruction 
No.  TANF-ACF-^I-97-9,  dated  October  31, 
1997. 

For  States  that  received  contingency  funds, 
line  7(B)  minus  line  5(B)(b)(assistance — c|)ild 
care)  minus  line  6(B)(b)(non — assistance 
child  care)  must  exceed  100  percent  of  the  CF 
MOE  requirement. 

Column  (D)line  1  refers  to  the  Federal 
Contingency  Fund  grant  awards. 

Column  (D)  lines  5  through  7  refer  to  the 
Federal  share  of  expenditiu-es  for  which 
Federial  funding  is  available  at  the  FMAP  rate 
for  the  fiscal  year  for  which  contingency 
funds  were  received.  Contingency  funds  are 
available  for  match  for  State  expenditures  in 
excess  of  100%  of  CF  MOE  requirements  as 
explained  in  the  "Note"  above. 

Example:  The  State  received  contingency 
funds  of  $100,000  for  6  months  of  the  fiscal 
year;  the  FMAP  rate  is  60%  Federal  and  40% 
State;  the  CF  100%  MOE  requirement  is 
$1,000,000;  the  State  reported  expenditures 
under  Columns  (B)  and  (D)  of  $1,200,000.  To 
determine  how  much  of  the  contingency 
funds  the  State  can  keep,  the  expenditures  of 
$1,000,000  (CF  MOE  requirement)  must  be 
subtracted  from  the  total  State  expenditures 
of  $1,200,000.  That  difference  ($200,000)  is 
to  be  multiplied  by  60  percent,  i.e.,  $200,000 
X  60%  =  $120,000.  The  $120,000  must  then 
be  multiplied  by  Viz  times  the  number  of 
months  a  State  received  contingency  funds, 
i.e.,  $120,000  X  »A2  X  6  =  $60,000.  The  State 
may  keep  no  more  than  $60,000  of  the 
$100,000  ACF  awarded  it  for  the  Contingency 
Fund.  (This  $60,000  may  be  further  reduced 
as  the  result  of  the  amendments  to  section 
403(b)(6)  under  the  Adoption  and  Safe 
Families  Act.) 

Determining  how  much,  if  any,  a  State  may 
keep  of  the  contingency  funds  awarded  to  it 
for  a  fiscal  year,  is  possible  only  after  annual 
reconciliation  of  the  Contingency  Fund 
account  is  completed.  This  form  will  serve  as 
the  annual  reconciliation  report  when 
submiUed  for  the  fourth  quarter  of  the  fiscal 
year.  Based  on  the  example  above,  the 
amount  claimed  in  line  7  of  Column  D  (Total 
Expenditures  -  Contingency  Fund)  may  be 
no  more  than  $60,000. 

It  is  possible  that  a  State  will  have  received 
contingency  funds  after  the  end  of  the  fiscal 
year  that  apply  to  expenditures  made  in  the 
prior  fiscal  year.  For  a  State  receiving 
contingency  funds  for  a  fiscal  year  after  it  has 
ended,  the  State  will  be  required  to  submit 
a  revised  fourth  quartet  report  within  45  days 
of  receipt  of  the  additional  contingency 
funds.  There  is  no  carryover  of  such  funds 
fit)m  one  fiscal  year  to  the  next. 
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Unobligated  Balances  Reported  on  a  State 
Fourth  Quarter  Financial  Report  for  the 
Immediately  Preceding  Fiscal  Year 

Pursuant  to  section  404(e)  of  PRWORA  of 
1996,  a  State  may  reserve  amounts  awarded 
to  the  State  under  section  403  (excluding 
contingency  funds),  without  fiscal  year 
limitation,  to  provide  assistance  under  the 
State  TANF  program.  Federal  Unobligated 
Balances  carried  forward  from  previous  fiscal 
years  may  only  be  exjwnded  on  assistance 
and  related  administrative  costs  associa.-Hi 
with  providing  such  assistance.  The  related 
Administrative  Costs  to  provide  the 
assistance  will  be  reported  against  the  15 
percent  administrative  cost  cap  for  the  fiscal 
year  for  which  the  Federal  funds  were 
originally  awarded. 

Current  Fiscal  Year  Federal  Expenditures  on 
Non-Assistance 

The  State  must  obligate  by  September  30 
of  the  current  fiscal  year  any  funds  for 
Expenditures  on  Non-Assistance.  Non- 
Assistance  expenditures  are  reported  on  Line 
6  categories  of  this  report.  The  State  must 
liquidate  these  obligations  by  September  30 
of  the  immediately  succeeding  Federal  fiscal 
year  for  which  the  funds  were  awarded.  If  the 
final  liquidation  amounts  are  lower  than  the 
original  amount  obligated,  these  funds  must 
be  included  in  the  Unobligated  Balance  Line 
Item  for  the  year  in  which  they  were 
awarded.  As  mentioned  in  the  previous 
paragraph,  unobligated  balances  fix>m 
previous  fiscal  years  may  only  be  expended 
on  assistance  and  the  administrative  costs 
related  to  providing  the  assistance. 

Transfers 

The  State  may  transfer  Federal  funds  to  the 
CCDF  Discretionary  Fund  and/or  the  SSBG 
programs  only  during  the  ciirrent  fiscal  year 
for  which  the  funds  were  awarded.  The  State 
cannot  transfer  unobligated  balances  from  a 
previous  fiscal  year  to  the  CCDF  and/ or  the 
SSBG  programs.  Limitations  on  transfers  to 
these  programs  are  explained  in  the  Line 
Item  instructions. 

State  Replacement  of  Grant  Reductions 
Resulting  From  Penalties 

If  a  State's  State  Family  Assistance  Grant 
is  reduced  because  of  the  imposition  of  a 
penalty  under  section  409,  section  409(a)(12) 
provides  that  the  State  must  replace  the 
funds  lost  due  to  the  penalty  with  State  funds 
in  an  amount  that  is  no  less  than  the  amount 
withheld.  The  State  replacement  funds  must 
be  included  in  Line  11  Column  (B).  These 
funds  must  be  in  addition  to  funds  reported 
under  line  7(B). 

Line  Item  Instructions — Cumidative  Fiscal 
Year  Expenditures  and  Obligations 

Line  1.  Awarded.  Enter  in  column  (A)  the 
cumulative  total  of  Federal  TANF  funds 
awarded  to  the  State  (after  any  Tribal 
adjustments)  from  October  1  of  the  Federal 
fiscal  year  for  which  the  report  is  being 
submitted  through  the  current  quarter  being 
reported^  Enter  in  column  (D)  the  cumulative 
total  of  contingency  funds  awarded  to  the 
State  from  October  1  of  the  Federal  fiscal  year 
for  which  the  report  is  being  submitted 
through  the  current  quarter  being  reported. 

Note:  The  State  must  include  all  Federal 
TANF  funds  awarded  for  the  current  fiscal 


year  on  Line  1(A),  except  contingency  funds. 
This  includes  SFAG  funds.  Supplemental 
Funds  or  any  Bonus  Funds.  It  does  not 
include  Welfare-to-Work  funds  awarded 
under  section  403(a)(5). 

Line  2.  Transferred  to  Child  Care  and 
Development  Fund  (CCDF).  Enter  in  column 
(A)  the  cumulative  total  of  funds  that  the 
State  transferred  to  the  Discretionary  Fund  of 
the  Child  Care  and  Development  Fund  from 
October  1  of  the  Federal  fiscal  year  for  which 
the  report  is  being  submitted  through  the 
current  quarter  being  reported.  Section 
404(d)(1)  of  the  Act  governs  the  transfer  of 
TANF  funds  to  the  Discretionary  Fund.  In 
compliance  with  section  404(d)(1).  a  State 
may  not  transfer  more  than  30%  of  its  total 
aimual  TANF  funds.  A  State  may  transfer 
this  entire  amount  to  the  Discretionary  Fund 
of  the  CCDF  program.  All  funds  transferred 
to  the  Discretionary  Fund  of  the  CCDF 
program  take  on  the  rules  and  regulations  of 
that  recipient  Fund  in  place  for  the  current 
fiscal  year  at  the  time  when  the  transfer 
occurs.  A  State  can  transfer  current-year 
Federal  TANF  funds  only.  The  State  may  not 
transfer  prior  year  unobligated  balances  to 
the  CCDF. 

Line  3.  Transferred  to  SSBG.  Enter  in 
colunm  (A)  the  cimiulative  total  of  funds  the 
State  transferred  to  the  Social  Services  Block 
Grant  (SSBG)  program  from  October  1  of  the 
Federal  fiscal  year  for  which  the  report  is 
being  submitted  through  the  current  quarter 
being  reported.  Section  404(d)(2)  of  the  Act 
governs  the  transfer  of  TANF  funds  to  the 
SSBG  program;  it  limits  the  amount  that  a 
State  may  transfer  to  no  more  than  10%  of 
its  total  annual  TANF  grant  to  SSBG.  (Also, 
the  combined  amount  transferred  to  SSBG 
and  the  Discretionary  Fund  may  not  exceed 
30%  of  the  annual  TANF  grant.  In  other 
words,  for  all  financial  reports  applicable  to 
grant  funds  for  one  fiscal  year,  the  sum  of  the 
total  cumulative  amoimt  reported  on  line  3 
and  the  total  cumulative  amount  reported  on 
line  2  caimot  exceed  30%  of  the  annual 
TANF  grant.)  All  funds  transferred  to  the 
SSBG  program  are  subject  to  the  statute  and 
regulations  of  the  recipient  SSBG  program  in 
place  for  the  oirrent  fiscal  year  at  the  time 
when  the  transfer  occurs.  A  State  may 
transfer  current-year  Federal  TANF  funds 
only.  The  State  may  not  transfer  prior-year 
unobligated  balances  to  SSBG. 

Note:  Rwginning  in  FY  2001  the  maximum 
amount  of  SFAG  funds  a  State  may  transfer 
to  the  SSBG  program  is  4.25%  of  its  aimual 
TANF  grant. 

Also,  the  total  amount  transferred  to  SSBG 
and  CCDBG  affects  the  amount  available  for 
Job  Access  activities  that  may  be  used  as  the 
non-Federal  match  under  that  program.  See 
instructions  for  line  6cl. 

Line  4.  Adjusted  SFAG.  Enter  in  column 
(A)  the  cumulative  total  of  funds  available  for 
TANF  after  subtracting  the  amounts 
transferred  to  the  CCDF  program 
(Discretionary  Fund)  (line  2(A))  and/or  the 
SSBG  program  (line  3(A))  from  October  1  of 
the  Federal  fiscal  year  for  which  the  report 
is  being  submitted  through  the  current 
quarter  being  reported. 

Line  5.  Expenditures  on  Assistance.  Blocks 
are  shaded.  Expenditures  in  this  category 
must  be  included  in  Lines  5a  through  5d 


from  October  1  of  the  Federal  fiscal  year  for 
which  the  report  is  being  submitted  through 
the  current  quarter  being  reported. 

Line  5a.  Basic  Assistance.  Enter  in  columns 
(A),  (B),  (C),  and  (D)  the  cumulative  total 
expenditures  for  basic  assistance  from 
October  1  of  the  Federal  fiscal  year  for  which 
the  report  is  being  submitted  through  the 
current  quarter  being  reported.  Include 
benefits  not  reported  on  line  5d  provided  in 
the  form  of  cash,  payments,  vouchers,  or 
other  forms  designed  to  meet  on  going,  basic 
needs.  Include  such  benefits,  even  when 
provided  in  the  form  of  payments  by  a  TANF 
agency,  or  other  agency  on  its  behalf,  to 
individuals  and  conditioned  on  their 
participation  in  work  experience  or 
commimity  service  (or  any  other  work 
activity  under  section  261.30). 

Line  5b.  Child  Care.  Enter  in  columns  (A), 
(B),  (C),  and  (D)  the  cumulative  total 
expenditures  for  child  care  that  meet  the 
definition  of  assistance  &t)m  October  1  of  the 
Federal  fiscal  year  for  which  the  report  is 
being  submitted  through  the  current  quarter 
being  reported.  The  amounts  reported  in  this 
category  do  not  include  funds  transferred  to 
the  CCDF  (Discretionary  Fund— reported  on 
the  ACF-696)  or  SSBG  programs.  Include 
child  care  expenditures  for  families  that  are 
not  employed,  but  need  child  care  to 
participate  in  other  work  activities  such  as 
job  search,  commimity  service,  education,  or 
training,  or  for  respite  purposes.  Do  not 
include  child  care  provided  as  a 
nonrecurrent,  short-term  benefit  (for 
example,  during  applicant  job  search  or  to 
recently  employed  families  who  need  child 
care  extended  during  a  temporary  period  of 
unemployment  in  order  to  maintain 
continuity  of  care).  Do  not  include 
expenditures  on  pre-K  activities  or  other 
programs  designed  to  provide  early 
childhood  development  or  educational 
services  (e.g..  following  the  Head  Start 
model);  such  activities  should  be  reported  as 
"other"  and  identified  as  such  in  a  footnote 
to  that  category  in  the  4th  Quarter  Financial 
Report. 

Line  5c.  Other  Supportive  Services.  Enter 
in  columns  (A).  (B),  (C),  ahd  (D)  the 
cumulative  total  expenditures  for 
transportation  and  other  supportive  services 
that  meet  the  definition  of  assistance  from 
October  1  of  the  Federal  fiscal  year  for  which 
the  report  is  being  submitted  through  the 
current  quarter  being  reported.  Include 
expenditures  for  families  that  are  not 
employed  but  need  supportive  services  to 
participate  in  other  work  activities  such  as 
job  search,  community  service,  education,  or 
training,  or  for  respite  purposes.  Do  not 
include  transportation  or  other  supports 
provided  as  a  nonrecurrent,  short-term 
benefit  (for  example,  during  applicant  job 
search). 

Line  5d.  Assistance  Authorized  Solely 
Under  Prior  Law.  Enter  in  coliuims  (A)  and 
(D)  any  expenditures  of  Federal  funds  on 
assistance  that  are  authorized  solely  imder 
section  404(a)(2)  of  the  Act  from  October  1 
of  the  Federal  fiscal  year  for  which  the  report 
is  being  submitted  through  the  current 
quarter  being  reported. 

These  are  expenditures  that  are  not 
otherwise  consistent  with  the  purposes  of 
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TANF  and/or  with  the  prohibitions  in  section 
408.  States  including  expenditures  on  this 
line  must  include  a  footnote  explaining  the 
nature  of  these  beneHts  (e.g.,  previously 
authorized  juvenile  justice  or  State  foster  care 
payments)  and  reference  the  State  plan 
provision  under  which  they  were  authorized. 

Note:  States  may  not  report  MOE 
expenditures  in  this  category;  all  State  MOE 
expenditures  must  be  consistent  with  the 
purposes  of  TANF. 

Line  6.  Expenditures  on  Non-Assistance. 
Blocks  are  shaded.  Expenditures  in  this 
category  must  be  included  in  Lines  6a 
through  61. 

Line  6a.  Work-Related  Activities  and 
Expenses.  Enter  in  columns  (A),  (B),  (C),  and 
(D)  the  cumulative  total  expenditures  (sum  of 
6(a)l  +  6(a)2  -t-  6(a)3  for  each  column)  for 
work-related  activities  and  expenses,  as 
described  in  the  instructions  for  those  3 
lines,  from  October  1  of  the  Federal  fiscal 
year  for  which  the  report  is  being  submitted 
through  the  current  quarter  being  reported. 

Line  6al.  Work  Subsidies.  Enter  in 
columns  (A),  (B),  (C),  and  (D)  the  ciunulative 
total  expenditures  for  work  subsidies  &x>m 
October  1  of  the  Federal  fiscal  year  for  which 
the  report  is  being  submitted  through  the 
current  quarter  being  reported.  Work 
subsidies  include  payments  to  employers  or 
third  parties  to  help  cov«r  the  costs  of 
employee  wages,  benefits,  supervision,  or 
training.  Do  not  include  expenditures  related 
to  payments  to  participants  in  community 
service  and  work  experience  activities  that 
are  within  the  definition  of  assistance. 

Line  6a2.  Education.  Enter  in  columns  (A), 
(B),  (C),  and  (D)  costs  related  to  educational 
activities  from  October  1  of  the  Federal  fiscal 
year  for  which  the  report  is  being  submitted 
through  the  current  quarter  being  reported. 
These  are  expenditures  on  educational 
activities  that  are  consistent  with  the 
recognized  work  activities  at  §  261.30  or  as  a 
supplement  to  such  activities.  Thus,  include 
secondary  education  (including  alternative 
programs);  adult  education,  CED,  and  ESL 
classes;  education  directly  related  to 
employment:  education  provided  as 
vocational  educational  training;  and  post- 
secondary  education.  Do  not  include  costs  of 
early  childhood  education  or  after-school  or 
summer  enrichment  programs  for  children  in 
elementary  or  junior  high  school;  such 
activities  should  be  reported  as  "other"  and 
identified  as  such  in  a  footnote  to  that 
category  in  the  4th  Quarter  Financial  Report. 

Une  6a3.  Other  Work  Activities/Expenses. 
Enter  in  columns  (A),  (B),  (C),  and  (D) 
expenditures  on  other  work  activities  bom 
October  1  of  the  Federal  fiscal  year  for  which 
the  report  is  being  submitted  through  the 
current  quarter  being  reported.  These  are 
expenditures  on:  (a)  work  activities  that  have 
not  been  reported  as  education  or  work 
subsidies  (including  staff  costs  related  to    ■ 
providing  work  experience  and  community 
service  activities,  on-the-job  training,  job 
search  and  job  readiness,  job  skills  training, 
and  training  provided  as  vocational 
educational  training);  (b)  related  services 
(such  as  employment  counseling,  coaching, 
job  development,  information  and  referral, 
and  outreach  to  business  and  non  profit 
community  groups);  and  (c)  other  work- 


related  expenses  (such  as  costs  for  work 
clothes  and  equipment).  Include  such  costs 
when  provided  as  part  of  a  diversion  program 
or  as  transitional  services  to  individuals  who 
ceased  to  receive  assistance  due  to 
employment. 

Line  6b.  Child  Care.  Enter  in  columns  (A), 
(B),  (C),  and  (D)  the  cumulative  total 
expenditures  for  child  care  that  does  not 
meet  the  definition  of  assistance  from 
October  1  of  the  Federal  fiscal  year  for  which 
the  report  is  being  submitted  through  the 
current  quarter  being  reported.  Include  child 
care  provided  to  employed  families  (related 
either  to  their  work  or  related  job  retention 
and  advancement  activities)  and  child  care 
provided  as  a  nonrecurrent,  short-term 
benefit  (e.g.,  during  applicant  job  search  or  to 
a  recently  employed  family  during  a 
temporary  period  of  unemployment).  Do  not 
include  amounts  of  funds  transferred  to  the 
CCDF  (Discretionary  Fund — reported  on  the 
ACF-696)  or  SSBG  programs.  Also,  do  not 
include  expenditures  on  pre-K  activities  or 
other  programs  designed  to  provide  early 
childhood  development  or  educational 
services  (e.g.,  following  the  Head  Start 
model);  such  activities  should  be  reported  as 
"other"  and  identified  as  such  in  a  footnote 
to  that  category  in  the  4th  Quarter  Financial 
Report). 

Line  6c.  Transportation.  Enter  in  columns 
(A),  (B),  (C),  and  (D)  the  cumulative  total 
expenditures  (sum  of  6(d)  1  +  6(d)2  for  each 
colunm)  for  transportation  activities  that  do 
not  meet  the  definition  of  assistance  from 
October  1  of  the  Federal  fiscal  year  for  which 
the  report  is  being  submitted  through  the 
current  quarter  being  reported.  Include  the 
value  of  transportation  benefits  (such  as 
allowances,  bus  tokens,  car  pajonents,  auto 
insiu-ance  reimbursement,  and  van  services) 
provided  to  employed  families  (related  either 
to  their  work  or  related  job  retention  and 
advancement  activities)  and  provided  as  a 
nonrecurrent,  short-term  benefit  (e.g.,  during 
apphcant  job  search). 

Line  6cl.  Job  Access.  Enter  in  Columns  (A), 
(B),  (C),  and  (D)  the  cumulative  total 
expenditures  for  the  Department  of 
Transportation  Job  Access  program  bom 
October  1  of  the  Federal  fiscal  year  for  which 
the  report  is  being  submitted  through  the 
current  quarter  being  reported. 

Note:  The  amount  of  TANF  funds 
expended  on  Job  Access  programs  that  may 
be  used  as  non-Federal  matching  under  the 
Job  Access  program  is  limited  to  the 
difference  between  30  percent  of  TANF  funds 
(amount  reported  on  line  1(A))  and  the  total 
amount  transferred  to  SSBG  and  the 
Discretionary  Fund  of  CCDF  (siun  of  amounts 
reported  on  lines  2(B)  and  2(C)). 

Line  6c2.  Other  Transportation.  Enter  in 
Colunms  (A),  (B),  (C),  and  (D)  the  ciunulative 
total  expenditures  for  other  types  of 
transportation  activities  that  do  not  meet  the 
definition  of  assistance  bom  October  1  of  the 
Federal  fiscal  year  for  which  the  report  is 
being  submitted  through  the  current  quarter 
being  reported. 

Line  6cl.  Individual  Development 
Accounts.  Enter  in  columns  (A),  (B),  (C),  and 
(D)  expenditures  on  contributions  to 
Individual  Development  Accounts  and  any 
other  expenditures  related  to  the  operation  of 


an  IDA  program  that  fall  outside  the 
definition  of  administrative  costs  bom 
October  1  of  the  Federal  fiscal  year  for  which 
the  report  is  being  submitted  through  the 
current  quarter  being  reported. 

Line  6e.  Refundable  Earned  Income  Tax 
Credits.  Enter  in  columns  (A),  (B),  (C),  and 
(D)  expenditures  on  refundable  earned 
income  tax  credits  paid  to  families  and 
otherwise  consistent  with  the  requirements 
of  parts  260  and  263  of  the  TANF  regulations 
from  October  1  of  the  Federal  fiscal  year  for 
which  the  report  is  being  submitted  through 
the  current  quarter  being  reported.  Include 
State  and  local  tax  credits  that  represent  a 
specific  portion  of  the  Federal  Earned  Income 
Q«dit  and  expenditiues  on  similar  State 
programs  designed  to  defray  the  costs  of 
employment  for  low-income  families. 

Line  6f.  Other  Refundable  Tax  Credits. 
Enter  in  columns  (A),  (B).  (C),  and  (D) 
expenditures  on  any  other  refundable  tax 
credits  provided  under  State  or  local  law  that 
are  consistent  with  the  purposes  of  TANF 
and  the  requirements  of  parts  260  and  263  of 
the  TANF  regulations  bom  October  1  of  the 
Federal  fiscal  year  for  which  the  report  is 
being  submitted  through  the  current  quarter 
being  reported. 

Line  6g.  Diversion  Pa)anents.  Enter  in 
coliunns  (A),  (B),,(C),  and  (D)  any 
expenditiues  on  nonreciurent,  short-term 
benefits  to  families  in  the  form  of  cash 
payments,  vouchers,  or  similar  form  of 
payment  to  deal  with  a  specific  crisis 
situation  or  episode  of  need  and  excluded 
from  the  definition  of  assistance  on  that 
basis.  Do  not  include  expenditures  on 
support  services  such  as  child  care  or 
transportation  (including  car  repairs)  or  work 
activities  and  expenses  (such  as  applicant  job 
search)  provided  under  a  diversion  program; 
these  items  should  have  been  reported  in  ~ 
prior  reporting  categories. 

Line  6h.  Prevention  of  Out-of-Wedlock 
Pregnancies.  Enter  in  colunms  (A),  (B),  (C), 
and  (D)  the  ciunulative  total  program 
expenditures  for  prevention  of  out-of- 
wedlock  pregnancies  activities  that  have  not 
otherwise  been  reported  from  October  1  of 
the  Federal  fiscal  year  for  which  the  report 
is  being  submitted  through  the  current 
quarter  being  reported. 

Line  6i.  Two-Parent  Family  Formation  and 
Maintenance.  Enter  in  columns  (A),  (B),  (C), 
and  (D)  the  cumulative  total  program 
expenditures  for  two-parent  family  formation 
and  maintenance  activities  that  have  not 
otherwise  been  reported  bom  October  1  of 
the  Federal  fiscal  year  for  which  the  report 
is  being  submitted  through  the  current 
quarter  being  reported. 

Line  6j.  Administration.  Enter  in  columns 
(A),  (B),  (C),  and  (D)  the  cumulative  total 
expenditures  for  administrative  costs  (as 
defined  at  §  263.0)  from  October  1  of  the 
Federal  fiscal  year  for  which  the  report  is 
being  submitted  through  the  current  quarter 
being  reported. 

For  Federal  TANF  funds,  the  15% 
administrative  cost  cap  applies  to  the  amount 
Available  for  TANF  reported  on  line  4(A)  of 
this  form.  For  State  expenditures  reported  in' 
columns  (B)  and  (C),  the  15%  administrative 
cost  cap  applies  to  the  cumulative  amount  of 
Total  EScpenditures  (i.e.,  the  simi  of  line  7(B) 
+  7(C))  reported  for  these  colunms. 
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Based  on  the  nature  or  function  of  the 
contract,  States  must  include  appropriate 
administrative  costs  associated  with 
contracts  and  subcontracts  that  count 
towards  the  15%  administrative  cost  caps. 
Lane  6k.  Systems.  Enter  in  columns  (A), 
(B),  (C),  and  (D)  the  cumulative  total 
expenditures  for  systems  costs  related  to 
monitoring  and  tracking  under  the  program 
from  October  1  of  the  Federal  fiscal  year  for 
which  the  report  is  being  submitted  through 
the  current  quarter  being  reported. 

Note:  Section  404(b)(1)  of  the  Act  limits 
States  to  which  a  grant  is  made  under  section 
403  to  expend  no  more  than  15%  of  the  grant 
for  administrative  costs.  In  addition,  section 
404(b)(2)  of  the  Act  states  that  the  15% 
administrative  cost  cap  shall  not  apply  to  the 
use  of  a  grant  for  information  technology  and 
computerization  needed  for  tracking  or 
monitoring  required  by  or  under  part  IV-A  of 
the  Act.  The  systems  exclusion  applies  to 
items  that  mi^t  normally  be  administrative 
costs,  but  are  systems-related  and  needed  for 
monitoring  or  tracking  purposes  under 
.  TANF.  Under  our  find  rxiles  the  same 
information  technology  exclusion  applies  to 
MOE  expenditures.  The  TANF  rules  at 
§§  263.2  and  263.13  provide  guidance  about 
what  is  excluded  under  this  provision. 

Line  6l.  Other.  Enter  in  columns  (A),  (B), 
(C),  and  (D)  the  cumulative  total 
expenditures  for  other  expenditures 
considered  "expenditures  on  non-assistance" 
that  were  not  included  on  Lines  6a  through 
6j  from  October  1  of  the  Federal  fiscal  year 
for  which  the  report  is  being  submitted 
through  the  current  quarter  being  reported. 
For  example,  include  as  "other"  costs  on 
general  fsimily  preservation  activities  and 
parenting  training.  Include  costs  on  activities 
such  as  substance  abuse  treatment,  domestic 
violence  services,  and  case  management  to 
the  extent  that  such  costs  are  not  directed  at 
the  second  goal  of  TANF  and  included  as 
work-related  costs  above. 

Note:  In  the  4th  quarter  annual  report  the 
State  must  describe  in  a  footnote  the 
activities  for  which  "other  expenditures" 
under  this  line  item  applies. 

Line  7.  Total  Expenditures.  Enter  in 
columns  (A),  (B),  (C),  and  (D)  the  cumulative 
total  expenditures  (i.e.,  the  stmi  of  Line  5a 
through  Line  6l)  from  October  1  of  the 
Federal  fiscal  year  for  which  the  report  is 
being  submitted  through  the  current  quarter 
being  reported. 

Line  8.  Transitional  Services  for  Employed. 
Enter  in  columns  (A),  (B),  (C).  and  (D)  the 
cumulative  total  expenditures  to  provide 
transitional  services  to  families  that  cease  to 
receive  assistance  imder  the  TANF  program 
because  of  employment  from  October  1  of  the 
Federal  fiscal  year  for  which  the  report  is 
being  submitted  through  the  current  quarter 
being  reported.  Expenditures  reported  on  this 
line  must  also  be  included  in  the  expenditure 
categories  reported  on  lines  5  through  7. 

Note:  The  expenditures  reported  on  this 
line  will  duplicate  expenditures  reported 
elsewhere  in  this  report.  Section  411(a)(5) 
requires  separate  quarterly  reporting  of 
expenditures  on  transitional  services  for 
families  that  have  ceased  to  receive 
assistance  because  of  employment. 


Line  9.  Federal  Unliquidated  ObUgations. 
Enter  in  columns  (A)  and  (D)  the  cumulative 
total  Federal  unliquidated  obligations  from 
October  1  of  the  Federal  fiscal  year  for  which 
the  report  is  being  submitted  through  the 
current  quarter  being  reported.  Obligations 
reported  on  this  line  must  meet  the  definition 
of  obligations  contained  in  45  CFR  92.3.  For 
the  Contingency  Fimd,  this  line  should 
indicate  $0  for  the  report  submitted  for  the 
fourth  quarter. 

Line  10.  Unobligated  Balance.  Enter  in 
columns  (A)  and  (D)  the  cumulative  total 
Federal  unobligated  balances  frtjm  October  1 
of  the  Federal  fiscal  year  for  which  the  report 
is  being  submitted  through  the  ciurent 
quarter  being  reported.  After  the  end  of  the 
Federal  fiscal  year  any  amount  reported  in 
column  (D),  as  an  unobligated  balance,  will 
be  de-obligated  by  ACF. 

Note:  The  State  must  report  any  Federal 
funds  reserved  for  "rainy  day"  pmposes  as 
an  unobligated  balance  on  this  line. 
Unobligated  balances  expended  in  any  future 
Federal  fiscal  year  must  be  expended  only  on 
assistance  (reported  on  Line  5  categories  of 
this  report)  or  administrative  costs  related  to 
providing  assistance  (reported  on  line  6(j)). 

Line  n.  State  Replacement  Funds.  Enter  in 
column  (B)  the  cumulative  total  State 
Replacement  Funds  expended  as  a  result  of 
the  imposition  of  a  TANF  penalty  trom 
October  1  of  the  Federal  fiscal  year  for  which 
the  report  is  being  submitted  through  the 
current  quarter  being  reported. 

Line  12.  Estimate  for  Next  Quarter  Ended. 
Enter  in  column  (A)  the  estimate  of  SFAG 
grant  award  funds  requested  for  the  next 
quarter  ending,  whose  ending  date  was 
entered  at  the  top  of  this  report. 

Note:  Section  405(c)(1)  of  the  Act  states 
that  ACF  shall  estimate  the  amount  to  be 
paid  to  each  eligible  State  for  each  quarter, 
such  estimate  is  to  be  based  on  a  report  filed 
by  the  State  of  the  total  sum  to  be  expended 
by  the  State  in  the  quarter  under  the  State 
program  funded  under  section  403. 

Appendix  E— SSP  MOE  Data  Report— 
Setltion  One — Disaggregated  Data  Collection 
for  Families  Receiving  Assistance  Under  the 
Separate  State  ProgramCs) 

Instructions  and  Definitions 

General  Instruction:  If  a  State  claims  MOE 
expenditures  for  separate  State  programs 
(SSPs)  and  for  persons  served  by  those 
programs,  it  must  collect  and  report  this 
information  on  the  SSP-MOE  Data  Report  on 
SSP-MOE  families  receiving  assistance  only 
as  follows:  (1)  If  the  State  wishes  to  receive 
a  high  performance  bonus,  it  must  file  the 
information  in  sections  one  and  three  of  the 
SSP-MOE  Data  Report;  and  (2)  if  the  State 
wishes  to  quality  for  caseload  reduction 
credit,  it  must  file  the  information  in  all  three 
sections  of  the  SSP-MOE  Data  Report. 

The  State  agency  should  collect  and  report 
data  for  each  data  element.  The  data  must  be 
complete  (unless  explicitly  instructed  to 
leave  the  field  blank)  and  accurate  (i.e, 
correct). 

An  "Unknown"  code  may  appear  only  on 
four  sets  of  date  elements  ([#28  and  #60]  Date 
of  Birth,  (#29  and  #61]  Social  Security 
Number,  (#37  and  #67]  Educational  Level, 


and  (#38  and  #68]  Citizenship/ Alienage).  For 
these  4ata  elements,  unknown  is  not  an 
acceptable  code  for  individuals  who  are 
members  of  the  eligible  family  (i.e.,  family 
affiliation  code  "1"). 

There  are  six  data  elements  for  which 
States  have  the  option  to  report  based  on 
either  the  budget  month  or  the  reporting 
month.  These  are:  #14  Amount  of  Food 
Stamps  Assistance;  #17  Amount  of  Child 
Support;  #18  Amount  of  Families  Cash 
Resources;  #57  Amount  of  Earned  Income; 
and  [#58  and  #69]  Amoimt  of  Unearned 
Income.  Whichever  choice  the  State  selects 
must  be  used  for  all  families  reported  each 
month  and  must  be  used  for  all  months  in 
the  fiscal  year. 

The  data  elements  in  the  SSP-MOE  Data 
Report  are  similar  to  those  in  the  TANF  Data 
Report  for  the  TANF  Program.  This  will  give 
us  comparable  information  on  the  SSP 
programs.  It  will  allow  us.  for  example,  to 
calculate  a  SSP-MOE  work  participation  rate. 
Because  a  State's  definitions  and  eligibility 
requirements  for  its  SSPs  may  be  different 
frtim  those  in  iU  TANF  Program,  the  data 
required  in  its  SSP-MOE  Data  Report  may 
not  precisely  correspond  to  the  information 
collected  by  the  State  in  its  SSP-MOE  Data 
Report.  We  encourage  States  to  provide  the 
best  possible  information. 

1.  State  FIPS  Code:  Enter  your  two-digit 
State  code  from  the  following  listing.  These 
codes  are  the  standard  codes  used  by  the 
National  Institute  of  Standards  and 
Technology. 


State 


Alabama 

Alaska 

American  Samoa 

Arizona  

Arionsas 

California 

Colorado  

Connecticut 

Delaware 

Dist.  of  Columbia 

Florida 

Geqrgia 

Guam 

Hawaii 

Idaho 

lllirK>is 

Indiana  .„ 

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine  .....*. 

Maryland 

Massachusetts  .. 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 

New  Jersey 

New  Mexkx) 

New  York 

North  Carolina  .. 
North  Dakota  .... 


Code 


01 

02 

60 

04 

05 

06 

06 

09 

10 

11 

12 

13 

66 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 
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State 


Ohio _, 

Oklahoma  

Oregon 

Pennsylvania  . 
Puerto  Rico  .... 
Rhode  Island  . 
South  Carolina 
South  Dakota  . 

Tennessee  

Texas ».. 

Utah „. 

Vermont , 

Virgin  Islands  .. 

Virginia 

Washington  ..... 
West  Virginia  .. 

Wisconsin  

Wyoming 


Code 


39 
40 
41 
42 
72 
44 
45 
46 
47 
48 
49 
50 
78 
51 
53 
54 
55 
56 


-     2.  County  FTPS  Code:  Enter  the  three-digit 
code  established  by  the  National  Institute  of 
Standards  and  Technology  for  classification 
of  counties  and  county  equivalents.  Codes 
were  devised  by  listing  counties 
alphabetically  and  assigning  sequentially  odd 
integers;  e.g.,  001,  003,  005.  A  complete  list 
of  codes  is  available  in  Appendix  F  of  the 
TANF  Sampling  and  Statistical  Methods 
Manual. 

3.  Reporting  Month:  Enter  the  four-digit 
year  and  two-digit  month  codes  that  identify 
the  year  and  month  for  which  the  data  are 
being  reported. 

4.  Stratum: 

Guidance:  All  fomilies  that  receive 
assistance  under  separate  State  Programs  (i.e. 
SSP-MOE  families)  and  are  selected  in  the 
sample  from  the  same  stratum  must  be 
assigned  the  same  stratimi  code.  Valid 
stratum  codes  may  range  from  "00"  to  "99." 
States  with  stratified  samples  should  provide 
the  ACF  Regional  Office  with  a  listing  of  the 
numeric  codes  utilized  to  identify  any 
stratification.  If  a  State  opts  to  provide  data 
for  its  entire  caseload,  enter  the  same  stratum 
code  (any  two-digit  number)  for  each  SSP- 
MOE  family. 

Instruction:  Enter  the  two-digit  stratum 
code. 

Family-Level  Data 

Definition:  For  reporting  purposes,  the 
SSP--MOE  family  means  (a)  all  individuals 
receiving  assistance  as  part  of  a  family  under 
the  separate  State  program(s);  and  (b)  the 
following  additional  persons  living  in  the 
household,  if  not  included  under  (a)  above: 

(1)  Parent(s)  or  caretaker  relative{s)  of  any 
minor  child  receiving  assistance; 

(2)  Minor  siblings  of  any  child  receiving 
assistance;  and 

(3)  Any  person  whose  income  or  resources 
would  be  counted  in  determining  the 
fomily's  eligibility  for  or  amount  of 
assistance. 

5.  Case  Number — Separate  State  MOE: 
Guidance:  If  the  case  number  is  less  than 

the  allowable  eleven  characters,  a  State  may 
use  lead  zeros  to  fill  in  the  number. 

Instruction:  Enter  the  number  assigned  by 
the  State  agency  to  uniquely  identify  the 
case. 

6.  ZIP  Code:  Enter  the  five-digit  ZIP  code 
for  the  SSP-MOE  fomily's  place  of  residence 
for  the  reporting  month. 


7.  Disposition: 

Guidance:  A  family  that  did  not  receive 
any  assistance  for  the  reporting  month  but 
was  listed  on  the  monthly  sample  frame  for 
the  reporting  month  is  "listed  in  error." 
States  are  to  complete  data  collection  for  all 
sampled  cases  that  are  not  listed  in  error. 

Instruction:  Enter  one  of  the  following 
codes  for  each  SSP-MOE  sampled  case. 

l=Data  collection  completed. 

2=Not  subject  to  data  collection/listed  in 
error. 

8.  Number  of  Family  Members:  Enter  two 
digits  that  represent  the  number  of  members 
in  the  family  receiving  assistance  under  the 
separate  State  program(s).  Include  in  the 
number  of  family  members,  the  noncustodial 
parent  whom  the  State  has  opted  to  include 
as  part  of  the  eligible  family,  who  is  receiving 
assistance  as  defined  in  §  260.31,  or  who  is 
participating  in  work  activities  as  defined  in 
section  407(d)  of  the  Act. 

9.  Type  of  Family  for  Work  Participation: 
Guidance:  This  data  element  identifies 

whether  the  family  would  be  used  in  the 
calculations  for  both  the  overall  and  two- 
parent  work  participation  rates,  would  be 
used  in  only  the  overall  work  participation 
rate,  or  would  not  be  used  in  either  work 
participation  rate. 

A  family  with  an  adult  or  minor  child 
head-of-household  will  be  included  in  the 
overall  work  participation  rate  unless 
explicitly  disregarded.  See  data  element  #41 
"Work  Participation  Status"  for  reasons  for 
disregarding  a  family. 

For  the  purpose  of  calculating  the  two- 
parent  work  participation  rate,  the  two- 
parent  families  include  any  family  with  two 
or  more  natural  or  adoptive  parents  (of  the 
same  minor  child)  receiving  assistance  and 
living  in  the  home,  unless  both  are  minor  and 
neither  is  a  head-of-household.  All  two- 
parent  families  are  included  in  the  two- 
parent  work  participation  rate  unless  the 
family  is  explicitly  disregarded.  See  data 
element  #41  "Work  Participation  Status"  for 
reasons  for  disregarding  a  family.  A  two- 
parent  family  that  includes  a  disabled  parent 
is  not  included  in  the  two-parent  work 
participation  rate. 

A  family  with  a  minor  child  head-of- 
household  should  be  coded  as  either  a  single- 
parent  family  or  two-parent  femily, 
whichever  is  appropriate. 

A  noncustoc^al  parent  is  defined  in 
§  260.30  as  a  parent  who  lives  in  the  State 
and  does  not  live  with  his/her  child(ren).  The 
State  must  report  information  on  the 
noncustodial  parent  if  the  noncustodial 
parent:  (1)  Is  receiving  assistance  as  defined 
in  §  260.31;  (2)  is  participating  in  work 
activities  as  defined  in  section  407(d)  of  the 
Act;  or  (3)  has  been  designated  by  the  State 
as  a  member  of  a  family  receiving  assistance. 

Instruction:  Enter  the  one-digit  code  that 
represents  the  type  of  family  for  purposes  of 
calculating  the  work  participation  rates. 

l=Family  included  only  in  overall  work 
participation  rate. 

2=Two-Parent  Family  included  in  both  the 
overall  and  two-parent  work  participation 
rates. 

3=Family  excluded  from  both  the  overall 
and  two-parent  work  participation  rates. 

10.  Has  the  Family  Received  Assistance 
Under  a  State  (Tribal)  TANFProgium  Within 


the  Past  Six  Months:  If  the  SSP-MOE  family 
has  received  assistance  under  a  State  (Tribal) 
TANF  Program  within  the  past  six  months, 
enter  code  "1."  Otherwise,  enter  "2." 

l=Yes,  family  has  received  assistance 
under  a  State  (Tribal)  TANF  program  within 
the  past  six  months. 

2=No. 

11.  Receives  Subsidized  Housing: 
Guidance:  Subsidized  housing  refers  to 

housing  for  which  money  was  paid  by  the 
Federal,  State,  or  local  government  or 
through  a  private  social  service  agency  to  the 
family  or  to  the  owner  of  the  housing  to  assist 
the  family  in  paying  rent  Two  families 
sharing  living  expenses  does  not  constitute 
subsidized  housing. 

Instruction:  Enter  the  one-digit  code  that 
indicates  whether  or  not  the  SSP-MOE 
family  received  subsidized  housing  for  the 
reporting  month. 

l=Public  housing. 

2=Rent  subsidy. 

3=No  housing  subsidy. 

12.  Receives  Medical  Assistance:  Enter  "1" 
if,  for  the  reporting  month,  any  SSP-MOE 
family  member  is  enrolled  in  Medicaid  and 
thus  eligible  to  receive  medical  assistance 
under  the  State  plan  approved  under  Title 
XK  or  "2"  if  no  SSP-MOE  family  member 

is  enrolled  in  Medicaid. 
l=Yes,  enrolled  in  Medicaid. 
2=No. 

13.  Receives  Food  Stamps:  Enter  the  one- 
digit  code  that  indicates  whether  or  not  the 
SSP-MOE  family  is  receiving  food  stamp 
assistance. 

l=Ye8,  receives  food  stamp  assistance. 
2=No. 

14.  Amount  of  Food  Stamp  Assistance: 
Guidance:  For  situations  in  which  the  food 

stamp  household  differs  from  the  SSP-MOE 
family,  code  this  element  in  a  maimer  that 
most  accurately  reflects  the  resources 
available  to  the  SSP-MOE  family.  One 
acceptable  method  for  calculating  the  amount 
of  food  stamp  assistance  available  to  the 
SSP-MOE  family  is  to  prorate  the  amount  of 
food  stamps  equally  between  each  food 
stamp  recipient  then  add  together  the 
amounts  belonging  to  the  SSP-MOE 
recipients. 

Instruction:  Enter  the  SSP-^OE  eligible 
family's  authorized  dollar  amoimt  of  food 
stamp  assistance  for  the  reporting  month  or 
for  the  month  used  to  budget  for  the 
reporting  month.  If  the  SSP-MOE  family  did 
not  receive  any  food  stamps  for  the  reporting 
month,  enter  "0." 

15.  Receives  Subsidized  Child  Care: 
Instruction:  If  the  SSP-MOE  family 

receives  subsidized  child  care  for  the 
reporting  month,  enter  code  "1"  or  "2," 
whichever  is  appropriate.  Otherwise,  enter 
code  "3." 

l=Yes,  receives  child  care  funded  entirely 
or  in  part  with  Federal  funds  (e.g.,  receives 
either  TANF,  CCDF,  SSBG,  or  other  federally 
funded  child  care). 

2=Yes,  receives  child  care  funded  entirely 
under  a  State,  Tribal,  and/or  local  program. 

3=No  subsidized  child  care  received. 

16.  Amount  of  Subsidized  Child  Care: 
Guidance:  Subsidized  child  care  means  a 

grant  by  the  Federal,  State  or  local 
government  to  or  on  behalf  of  a  parent  (or 
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caretaker  relative)  to  support,  in  part  or 
whole,  the  cost  of  child  care  services 
provided  by  an  eligible  provider  to  an 
eligible  child.  The  grant  may  be  paid  directly 
to  the  parent  (or  caretaker  relative)  or  to  a 
child  care  provider  on  behalf  of  the  parent  (or 
caretaker  relative). 

Instruction:  Enter  the  dollar  amount  of 
subsidized  child  care  that  the  SSP-MOE 
family  has  received  from  all  sources  (e.g., 
CCDF,  TANF,  SSBG,  State,  local,  etc.)  for 
services  in  the  reptorting  month.  If  SSP-MOE 
&mily  did  not  receive  any  subsidized  child 
care  for  services  in  the  reporting  month,  enter 
"0"  as  the  amount. 

17.  Amount  of  Child  Support:  Enter  the 
total  dollar  value  of  child  support  received 
on  behalf  of  the  SSP-MOE  family  in  the 
reputing  month  or  for  the  month  tised  to 
budget  for  the  reporting  month.  This  includes 
current  payments,  arrearages,  recoupment, 
and  pass-through  amounts  whether  paid  to 
the  State  or  the  family. 

18.  Amount  of  the  Family's  Cash  Resources 
Enter  the  total  dollar  amount  of  the  SSP- 
MOE  family's  cash  resources  as  the  State 
defines  them  for  determining  eligibility  and/ 
or  computing  benefits  for  the  reporting 
month  or  for  the  month  used  to  budget  for 
the  reporting  month. 

Amoimt  of  Assistance  Received  and  the 
Number  of  Months  That  the  Family  Has 
Received  Each  Type  of  Assistance  Under  the 
Separate  State  Program 

Guidance:  The  term  "assistance"  includes 
cash,  payments,  vouchers,  and  other  forms  of 
benefits  designed  to  meet  a  family's  ongoing 
basic  needs  (i.e.,  for  food,  clothing,  shelter, 
utilities,  household  goods,  personal  care 
items,  and  general  incidental  expenses).  It 
includes  such  benefits  even  when  they  are 
provided  in  the  form  of  payments  by  a  TANF 
agency,  or  other  agency  on  its  behalf,  to 
individual  recipients  and  conditioned  on 
their  participation  in  work  experience, 
community  service,  or  other  work  activities 
(i.e..  under  the  CFR  §  261.30). 

Except  where  excluded  as  indicated  in  the 
following  paragraph,  it  also  includes 
suppOTtive  services  such  as  transportation 
and  child  care  provided  to  families  who  are 
not  employed. 

The  term  "assistance"  excludes: 

(1)  Noiurecurrent,  short-term  benefits  (such 
as  payments  for  rent  deposits  or  appliance 
repairs)  that: 

(i)  Are  designed  to  deal  with  a  specific 
crisis  situation  or  episode  of  need; 

(ii)  Are  not  intended  to  meet  recurrent  or 
ongoing  needs;  and 

(iii)  Will  not  extend  beyond  four  months. 

(2)  Work  subsidies  (i.e.,  payments  to 
employers  or  third  parties  to  help  cover  the 
costs  of  employee  wages,  benefits, 
supervision,  and  training); 

(3)  Supportive  services  such  as  child  care 
and  transportation  provided  to  families  who 
are  employed; 

(4)  Refundable  earned  income  tax  credits; 

(5)  Contributions  to,  and  distributions 
from.  Individual  Development  Accounts; 

(6)  Services  such  as  counseling,  case 
management,  peer  support,  child  care 
information  and  referral,  transitional 
services,  job  retention,  job  advancement,  and 


other  employment-related  services  that  do 
not  provide  basic  income  support;  and 

(7)  Transportation  benefits  provided  under 
an  Access  to  Jobs  or  Reverse  Commute 
project,  pursuant  to  section  404(k)  of  the  Act, 
to  an  individual  who  is  not  otherwise 
~ receiving  assistance. 

The  exclusion  of  nonrecurrent,  short-term 
benefits  under  (1)  of  this  paragraph  also 
covers  supportive  services  for  recently 
employed  families,  for  temporary  periods  of 
unemployment,  in  order  to  enable  continuity 
in  their  service  arrangements. 

Instruction:  For  eadi  type  of  assistance 
provided  imder  the  separate  State  program, 
enter  the  dollar  amount  of  assistance  that  the 
SSP-MOE  family  received  or  that  was  paid 
on  behalf  of  the  SSP-MOE  family  for  the 
reporting  month  and  the  number  of  months 
that  the  SSP-MOE  family  has  received 
assistance  under  the  State's  Separate  MOE 
programs.  Also,  for  SSP-MOE  Child  Care, 
enter  the  number  of  children  covered  by  the 
child  care.  If,  for  a  "type  of  assistance,"  no 
dollar  amount  of  assistance  was  provided 
during  the  reporting  month,  enter  "0"  as  the 
amount.  If,  for  a  "type  of  assistance,"  no 
assistance  has  ever  been  received  by  the 
eligible  family,  enter  "0"  as  the  number  of 
months  of  assistance. 

19.  Cash  and  Cash  Equivalents: 

A.  Amount 

B.  Number  of  Months 

20.  Child  Care: 

Guidance:  Include  only  the  child  care 
funded  directly  by  these  Separate  State 
programs.  Do  not  include  child  care  funded 
under  the  TANF  Program  or  the  Child  Care 
and  Development  Fund. 

Number  of: 

A.  Amount 

B.  Children  Covered 

C.  Number  of  Months 

21.  Transportation: 

A.  Amount 

B.  Number  of  Months 

22.  Transitional  Services: 

A.  Amount 

B.  Number  (^Months 

23.  Other: 

A.  Amount 

B.  Number  of  Months 

24.  Reason  for  and  Amount  of  Reduction 
in  Assistance: 

Instruction:  The  amount  of  assistance 
received  by  a  SSP-MOE  family  may  be 
reduced  for  one  or  more  reasons.  For  each 
reason  listed  below,  indicate  whether  the 
SSP-MOE  family  received  a  reduction  in 
assistance.  Enter  the  total  dollar  value  of  the 
reduction(s)  for  each  group  of  reasons  for 
reductions  in  assistance  for  the  reporting 
month.  If  for  any  reason  there  was  no 
reduction  in  assistance,  enter  "0." 

a.  Sanctions: 

i.  Total  Dollar  Amount  of  Reductions  due 
to  Sanctions:  Enter  the  total  dollar  vajue  of 
reduction  in  assistance  due  to  sanctions. 

ii.  Work  Requirements  Sanction: 

l=Ye8. 

2=No. 

iii.  Family  Sanction  for  an  Adult  with  No 
High  School  Diploma  or  Equivalent: 

l=Yes. 

2=No. 

iv.  Sanction  for  Teen  Parent  not  Attending 
School: 


l=Ye8. 
2=No. 

V.  Non-Cooperation  with  Child  Support: 
l=Ye8. 
2=No. 

vi.  Failure  to  Comply  with  an  Individual 
Responsibility  Plan: 
l=Yes. 
2=No. 

vii.  Other  Sanctions: 
l=Yes. 
2=No. 

b.  Recoupment  of  Prior  Overpayment: 
Enter  the  total  dollar  value  of  reduction  in 
assistance  due  to  recoupment  of  a  prior 
overpayment. 

c.  Other: 

i.  Total  Dollar  Amount  of  Reductions  due 
to  Other  Reasons  (exclude  the  amounts  for 
sanction  and  recoupment):  Enter  the  total 
dollar  value  of  reduction  in  assistance  due  to 
reasons  other  than  sanctions  and 
recoupment. 

ii.  Family  Cap: 

l=Ye8. 

2=No. 

iii.  Reduction  Based  on  Family  Moving  into 
State  From  Another  State: 

l=Yes. 

2=No. 

iv.  Reduction  Based  on  Length  of  Receipt 
of  Assistance: 

l=Yes. 

2=No. 

V.  Other,  Non-sanction: 

l=Ye8. 

2=No. 

25.  IVaiver  Evaluation  Experimental  and 
Control  Groups: 

Guidance:  If  this  data  element  is  not 
applicable  to  your  State  (Tribe),  either  code 
this  element  "9"  or  leave  this  data  element 
blank.  In  connection  with  waivers  that  are 
approved  to  allow  States  to  implement 
Welfare  Reform  Demonstrations,  a  State 
assigned  a  portion  of  its  cases  to  control 
groups  (subject  to  the  provisions  of  the 
regular,  statutory  AFDC  program  as  defined 
by  prior  law)  and  experimental  groups 
(subject  to  the  provisions  of  the  regular, 
statutory  AFDC  program  as  defined  by  prior 
law  as  modified  by  waivers).  A  State  may 
choose,  for  the  purpose  of  completing  impact 
analyses,  to  maintain  applicable  control  and 
experimental  group  treatment  policies  as 
they  were  implemented  under  their  welfare 
reform  demonstration  (including  prior  law 
policies  not  modified  by  waivers),  even  if 
such  poUcies  are  inconsistent  with  TANF. 
However,  cases  not  assigned  to  an 
experimental  or  control  group  but  subject  to 
waiver  policies  in  accordance  with  the  terms 
and  conditions  of  the  waiver  approval,  may 
not  apply  prior  law  policies  inconsistent 
vrith  TANF  unless  such  policies  are 
specifically  linked  to  approved  waivers. 
When  a  State  continues  waivers,  but  does  not 
maintain  experimental  and  control  groups  for 
impact  evaluation  purposes,  all  cases  in  the 
demonstration  site  will  be  treated  as  cases 
subject  to  waiver  policies  in  accordance  with 
terms  and  conditions  regardless  of  their 
original  assignment  as  control  group  cases 
(i.e.,  prior  law  policies  may  only  apply  to  the 
extent  they  are  specially  hnked  to  approved 
waivers  and  former  control  group  cases  will 
now  be  subject  to  waiver  policies.) 
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Instruction:  Enter  the  one-digit  code  that 
indicates  the  family's  waiver  evaluation  case 
status. 

IzControl  group  case  (for  impact  analysis 
purposes). 

2=Experimental  group  case. 

3=Other  cases  subject  to  waiver  policies. 

9=Not  applicable  (no  waivers  apply  to  this 
case). 

Person-Level  Data 

Person-level  data  has  two  sections:  (1)  The 
adult  and  minor  child  head-of-household 
characteristic  section  and  (2)  the  child 
characteristics  section.  An  adult  is  an 
individual  that  is  not  a  minor  child.  A  minor 
child  is  an  individual  who  (a)  has  not 
attained  18  years  of  age  or  (b)  has  not 
attained  19  years  of  age  and  is  a  full-time 
student  in  a  secondary  school  (or  in  the 
equivalent  level  of  vocational  or  technical 
training.) 

Detailed  data  elements  must  be  reported  on 
all  individuals  unless,  for  a  specific  data 
element,  the  instructions  explicitly  give 
States  an  option  to  not  report  for  a  specific 
group  of  individuals. 

Adult  and  Minor  Child  Head-of-Household 
Characteristics 

This  section  allows  for  coding  up  to  six 
adults  (or  a  minor  child  who  is  either  a  head- 
of-household  or  married  to  the  head-of- 
household  and  up  to  five  adults)  in  the  SSP- 
MOE  family.  A  minor  child  who  is  either  a 
head-of-household  or  married  to  the  head-of- 
household  should  be  coded  as  an  adult  and 
will  hereafter  be  referred  to  as  a  "minor  child 
head-of-household."  For  each  adult  (or  minor 
child  head-of-household)  in  the  SSP-MOE 
family,  complete  the  adult  characteristics 
section.  As  indicated  below,  reporting  for 
certain  specified  data  elements  in  this  section 
is  optional  for  certain  individuals  (whose 
family  affiliation  code  is  a  2,  3,  or  5). 

If  there  are  more  than  six  adults  (or  a  minor 
child  head-of-household  and  five  adults)  in 
the  SSP-MOE  family,  use  the  following  order 
to  identify  the  persons  to  be  coded:  (1)  The 
head-of-household;  (2)  parents  in  the  eligible 
family  receiving  assistance;  (3)  other  adults 
in  the  eligible  family  receiving  assistance;  (4) 
Parents  not  in  the  eligible  family  receiving 
assistance;  (5)  caretaker  relatives  not  in  the 
eligible  family  receiving  assistance;  and  (6) 
other  persons,  whose  income  or  resources 
count  in  determining  eligibility  for  or  amount 
of  assistance  of  the  eligible  family  receiving 
assistance,  in  descending  order  the  person 
with  the  most  income  to  the  person  with 
least  income. 

26.  Family  Affiliation: 

Guidance:  This  data  element  is  used  both 
for  (1)  the  adult  or  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  adults. 

Instruction:  Enter  the  one-digit  code  that 
shows  the  aduh's  (or  minor  child  head-of- 
household's)  relation  to  the  eligible  family 
receiving  assistance. 

l=Member  of  the  eligible  family  receiving 
assistance. 

Not  in  eligible  family  receiving  assistance, 
but  in  the  household: 

2=Parent  of  minor  child  in  the  eligible 
family  receiving  assistance. 


3=Caretaker  relative  of  minor  child  in  the 
eligible  family  receiving  assistance. 

4=Minor  sibling  of  child  in  the  eligible 
family  receiving  assistance. 

5=Person  whose  income  or  resources  are 
considered  in  determining  eligibility  for  or 
amount  of  assistance  for  the  eligible  fomily 
receiving  assistance. 

27.  Noncustodial  Parent  Indicator: 
Guidance:  A  noncustodial  parent  is 

defined  in  §  260.30  as  a  parent  who  lives  in 
the  State  and  does  not  live  with  his/her 
child(ren).  The  State  must  report  information 
on  the  noncustodial  parent  if  the 
noncustodial  parent:  (1)  Is  receiving 
assistance  as  defined  in  §260.31;  (2)  is 
participating  in  work  activities  as  defined  in 
section  407(d)  of  the  Act;  or  (3)  has  been 
designated  by  the  State  as  a  member  of  a 
family  receiving  assistance. 

Instruction:  Enter  the  one-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
household's)  noncustodial  parent  status. 

l=Yes.  a  noncustodial  parent. 

2=No,  not  a  noncustodial  parent. 

28.  Date  of  Birth:  Enter  the  eight-digit  code 
for  date  of  birth  for  the  adult  (or  minor  child 
head-of-household)  under  the  separate  State 
program  in  the  format  YYYYMMDD.  If  the 
adult's  (or  minor  child  head-of-household's] 
date  of  birth  is  unknown  and  the  family 
affiliation  code  is  not  "1,"  enter  the  code 
"99999999". 

29.  Social  Security  Number:  Enter  the  nine- 
digit  Social  Security  Number  for  the  adult  (or 
minor  child  head-of-household)  in  the  format 
nnrmnnnnn.  If  the  social  security  ntmiber  is 
unknown  and  the  family  affiliation  code  is 
not  "1,"  enter  "999999999". 

30.  Race/Ethnicity: 

Instruction:  To  allow  for  the  multiplicity  of 
race/ethnicity,  please  enter  the  one-digit  code 
for  each  category  of  race  and  ethnicity  of  the 
adult  (or  minor  child  head-of-household). 
Reporting  of  this  data  element  is  optional  for 
individuals  whose  family  affiliation  code  is 
5. 

Ethnicity: 

a.  Hispanic  or  Latino: 
l=Yes,  Hispanic  or  Latino. 
2=No. 

Race: 

b.  American  Indian  or  Alaska  Native: 
l=Yes,  American  Indian  or  Alaska  Native. 
2=No. 

c.  Asian: 
l=Yes,  Asian. 
2=  No. 

d.  Black  or  African  American: 
l=Yes,  Black  or  African  American. 
2=No. 

e.  Native  Hawaiian  or  Other  Pacific 
Islander: 

l=Yes,  Native  Hawaiian  or  Pacific  Islander. 
2=No. 

f.  White: 
l=Yes.  White. 
2=No. 

31.  Gender:  Enter  the  one-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
household's)  gender. 

l=Male. 
2=Female. 

32.  Receives  Disability  Benefits:  The  Act 
specifies  five  types  of  disability  benefits.  For 
each  type  of  disability  benefits,  enter  the  one- 


digit  code  that  indicates  whether  or  not  the 
adult  (or  minor  child  head-of-household) 
received  the  benefit. 

a.  Receives  Federal  Disability  Insurance 
Benefits  Under  the  Social  Security  OASDI 
Program  (Title  U  of  the  Social  Security  Act): 

l=Yes,  received  Federal  disability 
insurance. 
2=No. 

b.  Receives  Benefits  Based  on  Federal 
Disability  Status  Under  Non-Social  Security 
Act  Programs:  These  programs  include 
Veteran's  disability  benefits,  Worker's 
disability  compensation,  and  Black  Lung 
Disease  disability  benefits. 

l=Yes,  received  benefits  based  on  Federal 
disability  status. 
2=No. 

c.  Receives  Aid  to  the  Permanently  and 
Totally  Disabled  Under  Title  XIV-APDT  of 
the  Social  Security  Act: 

l=Yes,  received  aid  under  Title  XIV- 
APDT. 
2=No. 

d.  Receives  Aid  to  the  Aged,  Blind,  and 
Disabled  Under  Title  XVI-AABD  of  the 
Social  Security  Act: 

l=Yes,  received  aid  under  Title  XVI- 
AABD. 
2=No. 

e.  Receives  Supplemental  Security  Income 
Under  Title  XVI-SSI  of  the  Social  Security 
Act: 

l=Yes,  received  aid  under  Title  XVI-SSI. 
2=No. 

33.  Marital  Status:  Enter  the  one-digit  code 
for  the  adult's  (or  minor  child  head-of- 
household's)  marital  status  for  the  reporting 
month.  Reporting  of  this  data  element  is 
optional  for  individuals  whose  family 
affiliation  code  is  5. 

l=Single,  never  married. 
2=Married,  living  together. 
3=Married,  but  separated. 
4=Widowed. 
5=Divorced. 

34.  Relationship  to  Head-of-Household: 
Guidance:  This  data  element  is  used  both 

for  (1)  the  adult  or  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  adults. 

Instruction:  Enter  the  two-digit  code  that 
shows  the  adult's  (or  minor  child  head-of- 
household's)  relationship  (including  by 
marriage)  to  the  head  of  the  household,  as 
defined  by  the  Food  Stamp  Program  or  as 
determined  by  the  State,  (i.e.,  the 
relationship  to  the  principal  person  of  each 
person  living  in  the  household.)  If  a  minor 
child  head-of-household,  enter  code  "01." 

0 1  =Head-of-household. 

02=Spouse. 

03=Parent. 

04=Daughter  or  son  (Natural  or  adoptive). 

05=Stepdaughter  or  stepson. 

06=Grandchild  or  great  grandchild 

07=Other  related  person  (brother,  niece, 
cousin). 

08=Foster  child. 

09=Unrelated  child. 

10=Unrelated  adult. 

35.  Parent  With  Minor  Child  In  the  Family: 
Guidance:  A  parent  with  a  minor  child  in 

the  family  may  be  a  natural  parent,  adoptive 


Federal  Register /Vol.  64,  No.  69 /Monday,  April  12,  1999 /Rules  and  Regulations 


17923 


parent,  or  step-parent  of  a  minor  child  in  the 
femily.  Reporting  of  this  data  element  is 
optional  for  individuals  whose  family 
affiliation  code  is  3  or  5. 

Instruction:  Enter  the  one-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
household's)  parental  status. 

l=Yes,  a  parent  with  a  minor  child  in  the 
family  and  used  in  two-parent  participation 
rate. 

2= Yes,  a  parent  with  a  minor  child  in  the 
family,  but  not  used  in  two-parent 
participation  rate. 

3=No. 

36.  Needs  of  a  Pregnant  Woman:  Some 
States  (Tribes)  consider  the  needs  of  a 
pregnant  woman  in  determining  the  amount 
of  assistance  that  the  SSP-MOE  family 
receives.  If  the  adult  (or  minor  child  head-of- 
household)  is  pregnant  and  the  needs 
associated  with  this  pregnancy  are 
considered  in  determining  the  amount  of 
assistance  for  the  reporting  month,  enter  a 
"1"  for  this  data  element.  Otherwise  enter  a 
"2"  for  this  data  element.  This  data  element 
is  applicable  only  for  individuals  whose 
family  affiliation  code  is  1. 

l=Yes,  additional  needs  associated  with 
pregnancy  are  considered  in  determining  the 
amount  of  assistance. 

2=No. 

37.  Educational  Level:  Enter  the  two-digit 
code  to  indicate  the  highest  level  of 
education  attained  by  the  adult  (or  minor 
child  head-of-household).  Unknown  is  not  an 
acceptable  code  for  an  individual  whose 
family  affiliation  code  is  "1".  Reporting  of 
this  data  element  is  optional  for  individuals 
whose  family  affiliation  code  is  5. 

01-ll=Grade  level  completed  in  primary/ 
secondary  school  including  secondary  level 
vocational  school  or  adult  high  school. 

12=High  school  diploma,  GED,  or  National 
External  Diploma  Program. 

13=Awarded  Associate's  Degree. 

14=Awarded  Bachelor's  Degree. 

15= Awarded  graduate  degree  (Master's  or 
higher). 

16=Other  credentials  (degree,  certificate, 
diploma,  etc.). 

98=No  formal  education. 

99=Unknown. 

38.  Citizenship/ Alienage: 
Instruction:  Enter  the  one-digit  code  that 

indicates  the  adult's  (or  minor  child  head-of- 
household's)  citizendiip/aliAiage.  Unknown 
is  not  an  acceptable  code  for  an  individual 
whose  fianuly  affiliation  code  is  "1". 
Reporting  of  this  data  element  is  optional  for 
individuals  whose  family  affiliation  code  is 
5. 

1=U.S.  citizen,  including  naturalized 
citizens. 

2sQualified  alien. 

3=Non  qualified  alien. 

9=Unknown. 

39.  Cooperation  with  Child  Support:  Enter 
the  one-d^t  code  that  indicates  whether  this 
adult  (or  minor  child  head-of-household)  has 
cooperated  with  child  support.  Reporting  of 
this  data  element  is  optional  for  individuals 
whose  family  affiliation  code  is  5. 

l=Yes,  adult  (or  minor  child  head-of- 
household)  cooperated  with  child  support 
2=No. 
3=Not  applicable. 


40.  Employment  Status;  Enter  the  one-digit 
code  that  indicates  the  adult's  (or  minor 
child  head-of-household's)  employment 
status.  Reporting  of  this  data  element  is 
optional  for  individuals  whose  family 
affiliation  code  is  5. 

l=Employed. 

2=Unemployed,  looking  for  work. 

3=Not  in  labor  force  (i.e,  unemployed,  not 
looking  for  work,  includes  discouraged 
workers) 

41.  Work  Participation  Status: 
Guidance:  This  item  could  be  used  in 

calculating  an  SSP  work  participation  rate 
and  includes  information  comparable  to 
TANF.  The  following  two  definitions  are 
used  in  reporting  this  item  and  in 
determining  which  families  might  be 
included  in  and  excluded  from  the 
calculations. 

"Disregarded"  bom  the  participation  rate 
means  the  SSP-MOE  family  is  not  included 
in  the  calculation  of  the  woA  participation 
rate. 

"Exempt"  means  that  the  individual  will 
not  be  penalized  for  failure  to  engage  in  work 
(i.e.,  good  cause  exception);  however,  the 
SSP-MOE  fanuly  is  included  in  the 
calculation  of  the  work  participation  rate. 

A  State  is  not  required  to  disregard  all 
families  that  could  be  disregarded.  For 
example,  a  family  with  a  single  custodial 
parent  with  child  under  12  months  (and  the 
parent  has  not  been  disregarded  for  12 
months)  may  be  disregarded.  However,  if  the 
single  custodial  parent  is  meeting  the  work 
requirements,  the  State  may  want  to  include 
the  fanuly  in  its  work  participation  rate.  In 
this  situation,  the  State  should  used  work 
participation  status  code  "19"  rather  than 
code  "01". 

Instruction:  Enter  the  two-digit  code  that 
indicates  a  work  participation  status  for  the 
adult  or  minor  child  head-of-household.  This 
data  element  is  not  applicable  for  individuals 
whose  family  affiliation  code  is  2,  3,  4,  or  5. 

01=E)isregarded  from  participation  rate, 
single  custodial  parent  with  child  imder  12 
months. 

02=Disregarded  from  participation  rate 
because  all  of  the  following  apply:  required 
to  participate;  but  not  participating; 
sanctioned  for  the  reporting  month;  but  not 
sanctioned  for  more  than  3  months  within 
the  preceding  12-month  period. 

Note:  this  code  should  be  used  only  in  a 
month  for  which  the  family  is  disregarded 
from  the  participation  rate.  While  one  or 
more  adults  may  be  sanctioned  in  more  than 
3  months  within  the  preceding  12-month 
period,  the  family  may  not  be  disregarded 
from  the  participation  rate  for  more  than  3 
months  within  the  preceding  12=month 
period. 

03=Disregarded,  family  is  part  of  an 
ongoing  research  evaluation  (as  a  member  of 
a  control  group  or  experimental  group) 
approved  under  section  1115  of  the  Social 
Security  Act. 

04=Di8regarded  from  the  woric 
participation  rate  based  on  an  inconsistency 
imder  an  approved  welfare  reform  waiver 
that  exempts  the  family  from  participation. 

05=Disregarded  from  participation  rate, 
based  on  participation  in  a  Tribal  Work 
Program,  and  State  has  opted  to  exclude  all 


Tribal  Work  Program  participants  from  its 
work  participation  rate. 

06=Exempt,  single  custodial  parent  with 
child  under  age  6  and  child  care  available. 

07=Exempt,  disabled  (not  using  an 
extended  definition  under  a  State  waiver). 

08=Exempt,  caring  for  a  severely  disabled 
child  (not  using  an  extended  definition  vmder 
a  State  waiver). 

09=Exempt,  under  a  federally  recognized 
good  cause  domestic  violence  waiver. 
10=Exempt,  State  waiver. 
ll=Exempt,  other. 
12=Required  to  participate,  but  not 
participating;  sanctioned  for  the  reporting 
month  and  sanctioned  for  more  than  3 
months  within  the  preceding  12-month 
period. 

13=Required  to  participate,  but  not 
participating;  sanctioned  for  the  reporting 
month,  but  not  sanctioned  for  more  than  3 
months  within  the  preceding  12-month 
period. 

14=Required  to  participate,  but  not 
participating;  and  not  sanctioned  for  the 
reportiiig  month. 

15=Deemed  engaged  in  woric — single  teen 
head-of-household  or  married  teen  who 
maintains  satisfactory  school  attendance. 

16=Deemed  engaged  in  work — single  teen 
head-of-household  or  married  teen  who 
participates  in  education  directly  related  to 
employment  for  an  average  of  at  least  20 
hours  per  week  during  the  reporting  month. 

17=Deemed  engaged  in  work — parent  or 
relative  (who  is  the  only  parent  or  caretaker 
relative  in  the  family)  with  child  under  age 
6  and  parent  engaged  in  work  activities  for 
at  least  20  hours  per  week. 

18=Required  to  participate  and 
participating,  but  not  meeting  minimum 
participation  requirements. 

19=Required  to  participate  and  meeting 
minimum  participation  requirements. 

99=Not  applicable  (e.g.,  person  living  in 
household  and  whose  income  or  resources 
are  counted  in  determining  eligibility  for  or 
amount  of  assistance  of  the  family  receiving 
assistance,  but  not  in  eligible  family 
receiving  assistance  or  noncustodial  parent 
that  the  State  opted  to  exclude  in 
determining  participation  rate). 

Adult  Work  Participation  Activities 

Guidance:  To  calculate  the  average  number 
of  hours  per  week  of  participation  in  a  work 
activity,  add  the  number  of  hours  of 
participation  across  all  weeks  in  the  month 
and  divide  by  the  number  of  weeks  in  the 
month.  Round  to  the  nearest  whole  number. 

Some  weeks  have  days  in  more  than  one 
month.  Include  such  a  week  in  the 
calcufation  for  the  month  that  contains  the 
most  days  of  the  week  (e.g.,  the  week  of  July 
27 — August  2, 1997  would  be  included  in  the 
July  calculation).  Acceptable  alternatives  to 
this  approach  must  account  for  all  weeks  in 
the  fiscal  year.  One  acceptable  alternative  is 
to  include  the  week  in  the  calciilation  for  the 
month  in  which  the  Friday  falls  (i.e.,  the 
JOBS  approach).  A  second  acceptable 
alternative  is  to  count  each  month  a>  having 
4.33  weeks. 

During  the  first  or  last  month  of  any  spell 
of  assistance,  a  family  may  happen  to  receive 
assistance  for  only  part  of  the  month.  If  a 
family  receives  assistance  for  only  part  of  a 
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month,  the  State  (Tribe)  may  count  it  as  a 
month  of  participation  if  an  adult  (or  minor 
child  head-of-household)  in  the  family  (both 
adults,  if  they  are  both  required  to  work)  is 
engaged  in  work  for  the  minimum  average 
number  of  hours  for  the  full  week(s)  that  the 
family  receives  assistance  in  that  month. 

Instruction:  For  each  work  activity  in 
which  the  adult  (or  minor  child  head-of- 
household)  participated  during  the  reporting 
month,  enter  the  average  number  of  hours  per 
week  of  participation.  For  each  work  activity 
in  which  the  adult  (or  minor  child  head-of- 
household]  did  not  participate,  enter  zero  as 
the  average  number  of  hours  per  week  of 
participation.  These  work  activity  data 
elements  are  applicable  only  for  individuals 
whose  family  aHiliation  code  is  1. 

42.  Unsubsidized  Employment. 

43.  Subsidized  Private-Sector  Employment. 

44.  Subsidized  Public-Sector  Employment 

45.  Work  Experience 

46.  On-the-job  Training 

47.  fob  Search  and  Job  Readiness 
Assistance: 

Instruction:  Do  not  count  hours  of 
participation  in  job  search  and  job  readiness 
training  beyond  the  TANF  limit  where 
allowed  by  waivers  in  this  item.  Instead, 
count  the  hours  of  participation  beyond  the 
TANF  limit  in  data  element  #54  "Additional 
Work  Activities  Permitted  Under  Waiver 
Demonstration."  Otherwise,  count  the 
additional  hours  of  work  participation  under 
data  element  #55  "Other  Work  Activities." 

48.  Community  Service  Programs. 

49.  Vocational  Educational  Training: 
Instruction:  Do  not  count  hours  of 

participation  in  vocational  educational 
training  beyond  the  TANF  12  month  life-time 
limit  where  allowed  by  waivers  in  this  item. 
Instead,  coimt  the  hours  of  participation 
beyond  the  TANF  limit  in  data  element  #54 
"Additional  Work  Activities  Permitted  Under 
Waiver  Demonstration."  Otherwise,  count 
the  additional  hoius  of  work  participation 
under  data  element  #55  "Other  Work 
Activities." 

50.  Job  Skills  Training  Directly  Related  to 
Employment. 

51.  Education  Directly  Related  to 
Employment  for  Individuals  with  no  High 
School  Diploma  or  Certificate  of  High  School 
Equivalency. 

52.  Satisfactory  School  Attendance  for 
Individuals  with  No  High  School  Diploma  or 
Certificate  of  High  School  Equivalency. 

53.  Providing  Child  Care  Services  to  an 
Individual  who  is  Participating  in  a 
Community  Service  Program. 

54.  Additional  Work  Activities  Permitted 
Under  Waiver  Demonstration: 

Instruction:  Some  States'  waivers  permit 
participation  in  work  activities  that  are  not 
permitted  under  the  statute.  Enter  the  adult's 
(or  minor  child  head-of-household's)  average 
number  of  hours  per  week  of  participation  in 
such  work  activities  in  this  data  element.  For 
example,  some  State  waivers  permit 
participation  in  vocational  educational 
training  and  job  search  beyond  the  TANF 
statutory  limits.  Count  hours  of  participation 
in  these  activities  beyond  the  TANF  limits 
where  allowed  by  the  State  waivers  in  this 
item.  Otherwise,  count  the  addditional  hours 
of  participation  in  the  activity  "Other  Work 
Activities." 


55.  Other  Work  Activities.  This  data 
element  collects  information  on  work 
activities  provided  that  are  not  permitted 
under  a  State  waiver  and  are  beyond  the 
requirements  of  the  statute. 

56.  Required  Hours  of  Work  Under  Waiver 
Demonstration: 

Guidance:  In  approving  waivers,  ACF 
specified  hours  of  participation  in  several 
instances.  One  type  of  hour  change  in  the 
welfare  reform  demonstrations  was  the 
recognition,  as  part  of  a  change  in  work 
activities  and/or  exemptions,  that  the  hours 
individuals  worked  should  be  consistent 
with  their  abilities  and  in  compliance  with 
an  employability  or  personal  responsibility 
plan  or  other  criteria  in  accordance  to  waiver 
terms  and  conditions.  If  the  hour  requirement 
in  this  case  was  part  of  a  specific  work 
component  waiver,  the  State  could  show 
inconsistency  and  could  use  the  waiver 
hours  instead  of  the  hours  in  section  407. 

Instruction:  If  applicable,  enter  the  two- 
digit  number  that  represents  the  average 
number  of  hours  per  week  of  work 
participation  required  of  the  individual 
under  a  work  component  waiver.  Otherwise, 
leave  blank  or  enter  "0."  This  data  element 
is  not  applicable  for  individuals  whose 
family  affiliation  code  is  2,  3, 4,  or  5. 

57.  i4inoun(  of  Earned  Income:  Enter  the 
dollar  amount  of  the  adult's  (or  minor  child 
head-of-household's)  earned  income  for  the 
reporting  month  or  for  the  month  used  to 
budget  for  the  reporting  month. 

58.  Amount  of  Unearned  Income: 
Unearned  income  has  five  categories.  For 
each  category  of  unearned  income,  enter  the 
dollar  amount  of  the  adult's  (or  minor  child 
head-of-household's)  unearned  income. 

a.  Earned  Income  Tax  Credit  (EFTC): 
Guidance:  Earned  Income  Tax  Credit  is  a 

refundable  tax  credit  for  families  and 
dependent  children.  EITC  payments  are 
received  monthly  (as  advance  payment 
through  the  employer),  annually  (as  a  refund 
from  IRS),  or  both. 

Instruction:  Enter  the  total  dollar  amount 
of  the  Earned  Income  Tax  Credit  actually 
received,  whether  received  as  an  advance 
payment  or  a  single  payment  (e.g.,  tax 
refund),  by  the  adult  (or  minor  child  head- 
of-household)  during  the  reporting  month  or 
the  month  used  to  budget  for  the  reporting 
month.  If  the  State  counU  the  EITC  as  a 
resource,  report  it  here  as  unearned  income 
in  the  month  received  (i.e.,  the  reporting 
month  or  budget  month).  If  the  State  assumes 
an  advance  payment  is  applied  for  and 
obtained,  only  report  what  is  actually 
received  for  this  item. 

b.  Social  Security:  Enter  the  dollar  amount 
of  Social  Security  benefits  that  the  adult  in 
the  SSP-MOE  family  has  received  for  the 
reporting  month  or  for  the  month  used  to 
budget  for  the  reporting  month. 

c.  SSI:  Enter  the  dollar  amount  of  SSI 
benefits  that  the  adult  in  the  SSP-MOE 
family  has  received  for  the  reporting  month 
or  for  the  month  used  to  budget  for  the 
reporting  month. 

d.  Worker's  Compensation:  Enter  the  dollar 
amount  of  Worker's  Compensation  that  the 
adult  in  the  SSP-MOE  family  has  received 
for  the  reporting  month  or  for  the  month  used 
to  budget  for  the  reporting  month. 


e.  Other  Unearned  Income: 
Guidance:  Other' unearned  income 
includes  RSDI  benefits,  Veterans  benefits. 
Unemployment  Compensation,  other 
government  benefits,  housing  subsidy, 
contribution/income-in-kind,  deemed 
income.  Public  Assistance  or  General 
Assistance,  educational  grants/scholarships/ 
loans,  other.  Do  not  include  EITC,  Social 
Security,  SSI,  Worker's  Compensation,  value 
of  food  stamp  assistance,  the  amoimt  of  the 
Child  Care  subsidy,  and  the  amount  of  Child 
Support. 

Instruction:  Enter  the  dollar  amount  of 
other  unearned  income  that  the  adult  in  the 
SSP-MOE  family  has  received  for  the 
reporting  month  or  for  the  month  used  to 
budget  for  the  reporting  month. 

Child  Characteristics 

This  section  allows  for  coding  the  child 
characteristics  for  up  to  ten  children  in  the 
SSP-MOE  family.  A  minor  child  head-of- 
household  should  be  coded  as  an  adult,  not 
as  a  child.  The  youngest  child  should  be 
coded  as  the  first  child  in  the  feunily,  the 
second  youngest  child  as  the  second  child, 
and  so  on. 

If  there  are  more  than  ten  children  in  the 
SSP-MOE  family,  use  the  following  order  to 
identify  the  persons  to  be  coded:  (1)  Children 
in  the  eligible  family  receiving  assistance  in 
order  from  youngest  to  oldest;  (2)  minor 
siblings  of  child  in  the  eligible  family 
receiving  assistance  from  youngest  to  oldest; 
and  (3)  any  other  children. 

59.  Family  Affiliation: 

Guidance:  This  data  element  is  used  both 
for  (1)  the  adult  or  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  children. 

Instruction:  Enter  the  one-digit  code  that 
shows  the  child's  relation -to  the  eligible 
family  receiving  assistance. 

l=Member  of  the  eligible  family  receiving 
assistance. 

Not  in  eligible  family  receiving  assistance, 
but  in  the  household: 

2=Parent  of  minor  child  in  the  eligible 
family  receiving  assistance. 

3=Caretaker  relative  of  minor  child  in  the 
eligible  family  receiving  assistance. 

4=Minor  sibling  of  child  in  the  eligible 
family  receiving  assistance. 

5=Person  whose  income  is  considered  in 
determining  eligibility  for  and  amount  of 
assistance  for  the  eligible  family  receiving 
assistance. 

60.  Date  of  Birth:  Enter  the  eight-digit  code 
for  date  of  birth  for  this  child  under  the 
separate  State  programs  in  the  format 
YYYYMMDD.  If  the  child's  date  of  birth  is 
unknown  and  the  family  affiliation  code  is 
not  "1,"  enter  the  code  "99999999". 

61.  Social  Security  Number:  Enter  the  nine- 
digit  Social  Security  Number  for  the  child  in 
the  format  nnnnnnnnn.  If  the  child's  social 
security  number  is  unknown  and  the  family 
affiliation  code  is  not  "1,"  enter  the  9-digit 
code  "999999999".  Reporting  of  this  data 
element  is  optional  for  individuals  whose 
Eamily  affiliation  code  is  4. 

62.  Race/Ethnicity: 

Instruction:  To  allow  for  the  multiplicity  of 
race/ethnicity,  please  enter  the  one-digit  code 
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for  each  category  of  race  and  ethnicity  of  the 
child.  Reporting  of  this  data  element  is 
optional  for  individuals  whose  family 
affiliation  code  is  4. 
Ethnicity: 

a.  Hispanic  or  Latino: 
l=Yes,  Hispanic  or  Latino. 
2=No. 

Race: 

b.  American  Indian  or  Alaska  Native: 
l=Yes,  American  Indian  or  Alaska  Native. 
2=No. 

c.  Asian: 
l=Yes,  Asian. 
2=No. 

d.  Black  or  African  American: 
l=Yes,  Black  or  African  American. 
2=No. 

e.  Native  Hawaiian  or  Other  Pacific 
Islander: 

l=Yes,  Native  Hawaiian  or  Pacific  Islander. 
2=No. 

f.  White: 
l=Yes,  White. 
2=No. 

63.  Gender:  Enter  the  one-digit  code  that 
indicates  the  child's  gender. 

l=Male. 
2=Female. 

64.  Receives  Disability  Benefits:  The  Act 
specifies  five  types  of  disability  benefits.  Two 
of  these  types  of  disability  benefits  ere 
applicable  to  children.  For  each  type  of 
disability  benefits,  enter  the  one-dipt  code 
that  indicates  whether  or  not  the  child 
received  the  benefit. 

a.  Receives  Benefits  Based  on  Federal 
Disability  Status  Under  Non-Social  Security 
Act  Programs:  These  programs  include 
Veteran's  disability  benefits,  Worker's 
disability  compensation,  and  Black  Lung 
Disease  disability  benefits. 

l=Yes,  received  benefits  based  on  Federal 
disability  status. 
2=No. 

b.  Receives  Supplemental  Security  Income 
Under  Title  XVI-SSI  of  the  Social  Security 
Act: 

l5Yes,Teceived  aid  under  Title  XVI-SSI. 

2=No. 

66.  Relationship  to  Head-of-Household: 

Guidance:  This  data  element  is  used  both 
for  (1)  the  adult  or  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  appUcable  for  children. 

Instnxction:  Enter  thetwo-digit  code  that 
shows -the  child's  relationship  (including  by 
marriage]  to  the  head  of  the  household,  as 
defined  by  the  Food  Stamp  Program  or, 
principal  person  of  each  person  living  in  the 
household. 

01  =Head-of-household. 

02=Spouse. 

03=Parent. 

04=Daughter  or  son  (Natural  or  adoptive). 

05=Stepdaughter  or  stepson. 

06=Grandchild  or  great  grandchild. 

07=Other  related  person  (brother,  niece, 
cousin). 

08=Foster  child. 

09=Unrelated  child. 

10=Unrelated  adult. 

66.  Parent  With  Minor  Child  In  the  Family: 

Guidance:  This  data  element  is  used  both 
for  (1)  the  adult  or  minor  child  head-of- 


household  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Code  "1"  is  not  applicable 
for  children.  A  parent  with  a  minor  child  in 
the  family  may  be  a  natural  parent,  adoptive 
parent,  or  step-parent  of  a  minor  child  in  the 
family.  Reporting  of  this  data  element  is 
optional  for  individuals  whose  fomily 
affiliation  code  is  4  or  5. 

Instruction:  Enter  the  one-digit  code  that 
indicates  the  child's  parental  status. 

l=Yes,  a  parent  vrith  a  minor  child  in  the 
family  and  used  in  two-parent  participation 
rate. 

2=Yes,  a  parent  with  a  minor  child  in  the 
family,  but  not  used  in  two-parent 
participation  rate. 

3=No. 

67.  Educational  Level:  Enter  the  two-digit 
code  to  indicate  the  highest  level  of 
education  attained  by  the  child.  Unknown  is 
not  an  acceptable  code  for  an  individual 
whose  family  affiliation  code  is  "1". 
Reporting  of  this  data  element  is  optional  for 
individuals  whose  family  affiliation  code  is 
4. 

01-ll=Grade  level  completed  in  primary/ 
secondary  school  including  secondary  level 
vocational  school  or  adult  high  school. 

12=High  school  diploma,  GED,  or  National 
External  Diploma  Program. 

13=A warded  Associate's  Degree. 

14=A warded  Bachelor's  Degree. 

15=Awarded  graduate  degree  (Master's  or 
higher). 

16=Other  credentials  (degree,  certificate, 
diploma,  etc.). 

98=No  formal  education. 

99=Unknown. 

68.  Citizenship/Alienage: 
Instruction:  Enter  the  one-digit  code  that 

indicates  the  child  citizenship/alienage. 
Unknown  is  not  an  acceptable  code  for  an 
individual  whose  family  affiliation  code  is 
"1".  Reporting  of  this  data  element  is 
optional  for  individuals  whose  family 
affiliation  code  is  4. 

1=U.S.  citizen,  including  naturalized 
citizens. 

2=Qualified  alien. 

3=Non  qualified  alien. 

9=Unknown. 

69.  Amount  of  Unearned  Income: 
Unearned  income  has  two  categories.  For 
each  category  of  unearned  income,  enter  the 
dollar  amount  of  the  child's  unearned 
income  for  the  reporting  month  or  for  the 
month  used  to  budget  for  the  reporting 
month. 

a.  SSI:  Enter  the  dollar  amount  of  SSI  that 
the  child  in  the  SSP-MOE  family  has 
received  for  the  reporting  month  or  for  the 
month  used  to  budget  for  the  reporting 
month. 

b.  Other  Unearned  Income:  Enter  the  dollar 
amount  of  other  imeamed  income  that  the 
child  in  the  SSP-MOE  family  has  received 
for  the  reporting  month  or  for  the  month  used 
to  budget  for  the  reporting  month. 


Appoidix  F— SSP  MOE  DaU  Report- 
Section  Two — Disaggregated  Data  Collection 
for  Families  No  Longer  Receiving  Assistance 
Under  the  Separate  State  Program(B) 

Instructions  and  Definitions 

General  Instruction:  The  State  agency 
should  collect  and  report  data  for  each  data 
element.  The  data  must  be  complete  (unless 
explicitly  instructed  to  leave  the  field  blank) 
and  accurate  (i.e,  correct). 

An  "Unknown"  code  may  appear  only  on 
four  data  elements  (#14  Date  of  Birth,  #15 
Social  Security  Number,  #23  Educational 
Level,  and  #24  Citizenship/ Alienage).  For 
these  data  elements,  unknown  is  not  an 
acceptable  code  for  individuals  who  are 
members  of  the  eligible  family  (i.e.,  family 
affihation  code  "1").  States  are  not  expected 
to  track  closed  cases  in  order  to  collect 
information  on  families  for  months  after  the 
family  has  left  the  rolls.  Rather  it  is 
acceptable  to  report  based  on  the  last  month 
of  assistance. 

1.  State  FIPS  Code:  Enter  your  two-digit 
State  code  bom  the  following  listing.  These 
codes  are  the  standard  codes  used  by  the 
National  Institute  of  Standards  and 
Technology. 


State 


Alabama 

Alaska 

American  Samoa 

Arizona  

Arionsas 

Califomia ~.. 

Colorado  

Connecticut 

Delaware 

Dist.  of  Columbia 

Florida — ~ 

Georgia 

Guam 

Hawraii ~. 

Idaho 

Illinois ~... 

Indiana 

Kansas -.. 

Kentitfky 

Louisiana  

Maine 

Maryland 

Massachusetts  ... 

Michigan  

Minnesota 

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire  . 

New  Jersey 

New  Mexico 

New  York ~ 

North  Carolina  ... 

North  Dakota  

Ohk)  

Oklahoma  

Oregon 

Pennsylvania  

Puerto  Rico 

Rhode  Island  

South  Carolina  ... 


Code 


01 

02 

60 

04 

05 

06 

08 

09 

10 

11 

12 

13 

66 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

72 

44 

45 
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State 


Soutti  Dakota 
Tennessee  ... 

Texas  

Utah  , 

Vermont , 

Virgin  Islands 

Virginia 

Washington  ... 
West  Virginia 

Wisconsin  

Wyoming 


Code 


46 
47 
48 
49 
50 
78 
51 
53 
54 
55 
56 


2.  County  FIPS  Code:  Enter  the  three-digit 
code  established  by  the  National  Institute  of 
Standards  and  Technology  for  classification 
of  counties  and  county  equivalents.  Codes 
were  devised  by  listing  counties 
alphabetically  and  assigning  sequentially  odd 
integers;  e.g..  001,  003. 005.  A  complete  list 
of  codes  is  available  in  Appendix  F  of  the 
TANF  Sampling  and  Statistical  Methods 
Manual. 

3.  Reporting  Month:  Enter  the  four-digit 
year  and  two-digit  month  code  that  identifies 
the  year  and  month  for  which  the  data  are 
being  reported. 

4.  Stratum: 

Guidance:  All  families  that  receive 
assistance  under  separate  State  Programs  (i.e. 
SSP-MOE  families)  and  are  selected  in  the 
sample  from  the  same  stratum  must  be 
assigned  the  same  stratum  code.  Valid 
stratum  codes  may  range  from  "00"  to  "99." 
States  with  stratified  samples  should  provide 
the  ACF  Regional  Office  with  a  listing  of  the 
numeric  codes  utilized  to  identify  any 
stratification.  If  a  State  opts  to  provide  data 
for  its  entire  caseload,  enter  the  same  stratum 
code  (any  two-digit  number)  for  each  SSP- 
MOE  family. 

Instruction:  Enter  the  two-digit  stratum 
code. 

Family-Level  Data 

Definition:  For  reporting  purposes,  the 
SSP-MOE  family  means  (a)  all  individuals 
receiving  assistance  as  part  of  a  family  under 
the  separate  State  program;  and  (b)  the 
following  additional  persons  living  in  the 
household,  if  not  included  under  (a)  above: 

(1)  Parent(s)  or  caretaker  relative(s)  of  any 
minor  child  receiving  assistance; 

(2)  Minor  siblings  (including  unborn 
children)  of  any  child  receiving  assistance; 
and 

(3)  Any  person  whose  income  or  resources 
would  be  counted  in  determining  the 
family's  eligibility  for  or  amount  of 
assistance. 

5.  Case  Numl)er: 

Guidance:  If  the  case  number  is  less  than 
the  allowable  eleven  characters,  a  State  may 
use  lead  zeros  to  fill  in  the  number. 

Instruction:  Enter  the  number  that  was 
assigned  by  the  State  agency  to  uniquely 
identify  the  SSP-MOE  family. 

6.  ZIP  Code:  Enter  the  five-digit  ZIP  code 
for  the  family's  place  of  residence  for  the 
reporting  month. 

7.  Disposition:  Enter  one  of  the  following 
codes  for  each  SSP-MOE  family. 

l=Data  collection  completed. 
2=Not  subject  to  data  collection/listed  in 
error. 


8.  Reason  for  Closure: 
Guidance:  A  closed  case  is  a  family  whose 
assistance  was  terminated  for  the  reporting 
month,  but  received  assistance  under  the 
State's  MOE  Program  in  the  prior  month.  A 
temporarily  suspended  case  is  not  a  closed 
case.  If  there  is  more  than  one  applicable 
reason  for  closure,  determine  the  principal 
(i.e.,  most  relevant)  reason.  If  two  or  more 
reasons  are  equally  relevtmt,  use  the  reason 
with  the  lowest  numeric  code.  For  example, 
when  an  adult  marries,  the  income  and 
resources  of  the  new  spouse  are  considered 
in  determining  eligibility.  If,  at  the  time  of 
the  marriage,  the  family  becomes  ineligible 
because  of  the  addition  of  the  spouse's 
income  and/or  resources,  the  case  closure 
should  be  coded  using  code  "2".  If  the  family 
did  not  became  ineligible  based  on  the 
income  and  resources  at  the  time  of  the 
marriage,  but  rather  due  to  an  increase  in 
earnings  subsequent  to  the  marriage,  then  the 
case  closure  should  be  coded  using  code  "1". 

Instruction:  Enter  the  two-digit  code  that 
indicates  the  reason  for  the  SSP-MOE  family 
no  longer  receiving  assistance. 
01=Employment  and/or  excess  earnings. 
02=Marriage. 
03=Five-year  time  limit. 
Sanctions: 

04=Work  related  sanction. 
05=Child  support  sanction. 
06=Teen  parent  failing  to  meet  school 
attendance  requirement. 

07=Teen  parent  failing  to  live  in  an  adult 
setting. 

08=Failure  to  meet  individual 
responsibility  plan  provision  or  other 
behavioral  requirements  (e.g.,  immimize  a 
minor  child,  attend  parenting  classes). 

09=Failure  to  complete  individual 
responsibility  plan  (e.g.,  did  not  sign  plan). 
State  Policies: 

10=State  time  limit,  if  different  than  five- 
year  limit. 
ll=Child  support  collected. 
12=Excess  imeamed  income  (exclusive  of 
child  support  collected). 
13=Excess  resources. 
14=Youngest  child  too  old  to  qualify  for 
assistance. 

15=Minor  child  absent  fi-om  the  home  for 
a  significant  time  period. 

16=Failure  to  appear  at  eligibilify/ 
redetermination  appointment,  submit 
required  verification  materials,  and/or 
cooperate  with  eligibility  requirements. 
17=Transfer  to  State's  TANF  program. 
Ofiier: 

18=Family  voluntarily  closes  the  case. 
99=Other. 

9.  Received  Subsidized  Housing: 
Guidance:  Subsidized  housing  refers  to 
housing  for  which  money  was  paid  by  the 
Federal,  State,  or  local  government  or 
through  a  private  social  service  agency  to  the 
family  or  to  the  owner  of  the  housing  to  assist 
the  family  in  paying  rent.  Two  families 
sharing  living  expenses  does  not  constitute 
subsidized  housing. 

Instruction:  Enter  the  one-digit  code  that 
indicates  whether  or  not  the  SSP-MOE 
family  received  subsidized  housing  for  the 
reporting  month. 
l=Public  housing. 
2=Rent  subsidy. 


3=No  housing  subsidy. 

10.  Received  Medical  Assistance:  Enter  "1" 
if,  for  the  reporting  month,  any  SSP-MOE 
family  member  was  eiux)lled  in  Medicaid 
and,  thus  eligible  to  receive  medical 
assistance  under  the  State  plan  approved 
under  Title  XK  or  "2"  if  no  SSP-MOE  family 
member  was  enrolled  in  Medicaid. 

l=Yes,  enrolled  in  Medicaid. 
2=No. 

11.  Received  Food  Stamps:  Enter  the  one- 
digit  code  that  indicates  whether  or  not  the 
SSP-MOE  family  has  received  food  stamp 
assistance. 

l=Yes,  received  food  stamp  assistance. 
2=No. 

12.  Received  Subsidized  Child  Care: 
Instruction:  If  the  SSP-MOE  family 

received  subsidized  child  care  for  the 
reporting  month  (or  for  the  last  month  of 
SSP-MOE  assistance),  enter  code  "1"  or  "2," 
whichever  is  appropriate.  Otherwise,  enter 
code  "3." 

l=Yes,  receives  child  care  funded  (entirely 
or  in  part)  with  Federal  funds  (e.g.,  receives 
either  TANF,  CCDF,  SSBG,  or  other  federally 
funded  child  care). 

2=Yes,  received  child  care  funded  entirely 
under  a  State,  Tribal,  and/or  local  program 
(i.e.,  no  Federal  funds  used). 

3=No. 

Person-Level  Data 

This  section  allows  for  coding  up  to 
sixteen  persons  in  the  SSP-MOE  family.  If 
there  are  more  than  sixteen  persons  in  the 
SSP-MOE  family,  use  the  following  order  to 
identify  the  persons  to  be  coded:  (1)  The 
head-of-household;  (2)  parents  in  the  eligible 
family  receiving  assistance;  (3)  children  in 
the  eligible  family  receiving  assistance;  (4) 
other  adults  in  the  eligible  family  receiving 
assistance;  (5)  Parents  not  in  the  eligible 
family  receiving  assistance;  (6)  caretaker 
relatives  not  in  the  eligible  family  receiving 
assistance;  (7)  minor  siblings  of  a  child  in  the 
eligible  family;  and  (8)  other  persons,  whose 
income  or  resources  count  in  determining 
eligibility  for  or  amount  of  assistance  of  the 
eligible  family  receiving  assistance,  in 
descending  order  the  person  with  the  most 
income  to  the  person  with  least  income.  As 
indicated  below,  reporting  for  certain 
specified  data  elements  in  this  section  is 
optional  for  certain  individuals  (whose 
family  affiliation  code  is  a  2,  3,  4  or  5). 

13.  Family  Affiliation: 

Instruction:  Enter  the  one-digit  code  that 
shows  the  individual's  relation  to  the  eligible 
family  receiving  assistance. 

l=Member  of  the  eligible  family  receiving 
assistance. 

Not  in  eligible  family  receiving  assistance, 
but  in  the  household: 

2=Parent  of  minor  child  in  the  eligible 
family  receiving  assistance. 

3=Caretaker  relative  of  minor  child  in  the 
eligible  family  receiving  assistance. 

4=Minor  sibling  of  cUld  in  the  eligible 
family  receiving  assistance. 

5=Person  whose  income  or  resources  are 
considered  in  determining  eligibilify  for  or 
amount  of  assistance  for  the  eligible  family 
receiving  assistance. 

14.  Date  of  Birth:  Enter  the  eight-digit  code 
for  date  of  birth  for  this  individual  under 
separate  State  programs  in  the  format 
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YYYYMMDD.  If  the  individual's  date  of  birth 
is  unknown  and  the  family  affiliation  code  is 
not  "1."  enter  the  code  "99999999". 

15.  Social  Security  Number:  Enter  the  nine- 
digit  Social  Security  Number  for  the 
individual  in  the  fonnat  nnnnnnnnn.  If  the 
social  security  number  is  unknown  and  the 
family  affiliation  code  is  not  "1,"  enter 
"999999999". 

16.  Race/Ethnicity: 

Instructions:  To  allow  for  the  multiplicity 
of  race/ethnicity,  please  enter  the  one-digit 
code  for  each  category  of  race  and  ethnicity 
of  the  SSP-MOE  individual.  Reporting  of  this 
data  element  is  optional  for  individuals 
whose  family  affiliation  code  is  4  or  5. 

Ethnicity: 

a.  Hispanic  or  Latino: 
l=Yes,  Hispanic  or  Latino. 
2=No. 

Race: 

b.  American  Indian  or  Alaska  Native: 
l=Ye8,  American  Indian  or  Alaska  Native. 
2=No. 

c.  Asian: 
l=Yes,  Asian. 
2=No. 

d.  Black  or  African  American: 
l=Yes,  Black  or  African  American. 
2=No. 

e.  Native  Hawaiian  or  Other  Pacific 
Islander: 

l=Yes,  Native  Hawaiian  or  Pacific  Islander. 
2=No. 

f.  White: 
l=Yes,  White. 
2=No. 

17.  Gender:  Enter  the  one-digit  code  that 
indicates  the  individual's  gender. 

l=Male. 
2=Female. 

18.  Received  Disability  Renefits:  The  Act 
specifies  five  types  of  disability  benefits.  For 
each  type  of  disability  benefits,  enter  the  one- 
digit  code  that  indicates  whether  or  not  the 
individual  received  the  benefit. 

a.  Received  Federal  Disability  Insurance 
Renefits  Under  the  Social  Security  OASDI 
Program  (Title  II  of  the  Social  Security  Act): 
Enter  the  one-digit  code  that  indicates  the 
adult  (or  minor  child  head-of-household) 
received  Federal  disability  insurance  benefits 
for  the  reporting  month  (or  the  last  month  of 
TANF  assistance).  This  item  is  not  required 
to  be  coded  for  a  child. 

l=Yes,  received  Federal  disability 
insurance. 
2=No. 

b.  Received  Renefits  Rased  on  Federal 
Disability  Status  Under  Non-Social  Security 
Act  Programs:  These  programs  include 
Veteran's  disability  benefits.  Worker's 
disability  compensation,  and  Black  Ltmg 
Disease  disability  benefits.  Enter  the  one- 
digit  code  that  indicates  the  individual 
received  benefits  based  on  Federal  disability 
status  for  the  reporting  month  (or  the  last 
month  of  SSP-MOE  assistance).  This  data 
element  should  be  coded  for  each  adult  and 
child  with  femily  affihation  code  "1". 

l=Yes,  received  benefits  based  on  Federal 
disability  status. 
2=No. 

c.  Received  Aid  to  the  Permanently  and 
Totally  Disabled  Under  Title  XIV-APDT  of 
die  Social  Security  Act:  Enter  the  one-digit 


code  that  indicates  the  individual  received 
aid  under  a  State  plan  approved  under  Title 
XIV  for  the  reporting  month  (or  the  last 
month  of  SSP-MOE  assistance).  This  item  is 
not  required  to  be  coded  for  a  child. 

l=Yes,  received  aid  under  Title  XIV- 
APDT. 

2=No. 

d.  Received  Aid  to  the  Aged,  Rlind,  and 
Disabled  Under  Title  XVI-AABD  of  the 
Social  Security  Act:  Enter  the  one-digit  code 
that  indicates  the  individual  received  aid 
under  a  State  plan  approved  under  Title 
XVI-AABD  for  the  reporting  month  (or  the 
last  month  of  SSP-MOE  assistance).  This 
item  is  not  required  to  be  coded  for  a  child. 

l=Yes,  received  aid  under  Title  XVI- 
AABD. 
2=No. 

e.  Received  Supplemental  Security  Income 
Under  Title  XVI-SSI  of  the  Social  Security 
Act:  Enter  the  one-digit  code  that  indicates 
the  individual  received  aid  under  a  State 
plan  approved  under  Title  XVI-SSI  for  the 
reporting  month  (or  the  last  month  of  SSP- 
MOE  assistance).  This  data  element  should 
be  coded  for  each  adult  and  child  with  femily 
affihation  code  "1". 

l=Ye8,  received  aid  under  Title  XVI-SSI. 
2=No. 

19.  Marital  Status:  Enter  the  one-digit  code 
for  the  marital  status  of  the  aduh  (or  minor 
child  head-of-household).  Leave  this  field 
blank  for  other  minor  children.  Reporting  of 
this  data  element  is  optional  for  individuals 
whose  family  affiliation  code  is  4  or  5. 

l=Single,  never  married. 
2=MaTried,  Uving  together. 
3=Married,  but  separated. 
4=Widowed. 
5=Divorced. 

20.  Relationship  to  Head-of -Household: 
Instruction:  Enter  the  two-digit  code  that 

shows  the  individual's  relationship 
(including  by  marriage)  to  the  head  of  the 
household,  as  defined  by  the  Food  Stamp 
Program  or,  principal  person  of  each  person 
living  in  the  household.  If  a  minor  child 
head-of-household,  enter  code  "01." 

01  =Head-of-household. 

02=Spouse. 

03=Parent. 

04=Daughter  or  son. 

05=Stepdaughter  or  stepson. 

06=Grandchild  or  great  grandchild. 

07=Other  related  person  (brother,  niece, 
cousin). 

08=Foster  child. 

09=Unrelated  child. 

10=Unrelated  adult. 

21.  Parent  With  Minor  Child  In  the  Family: 
Guidance:  A  parent  with  a  minor  child  in 

the  family  may  be  a  natural  parent,  adoptive 
parent,  or  step-parent  of  a  minor  child  in  the 
family.  Reporting  of  this  data  element  is 
optional  for  individuals  whose  family 
affiliation  code  is  3, 4,  or  5. 

Instruction:  Enter  the  one-digit  code  that 
indicates  the  individual's  parental  status. 

l=Ye8,  a  parent  with  a  minor  child  in  the 
femily. 

2=No. 

22.  Needs  of  a  Pregnant  Woman:  Some 
States  consider  the  needs  of  a  pregnant 
woman  in  determining  the  amount  of 
assistance  that  the  SSP-MOE  family  receives. 


If  the  individual  was  pregnant  and  the  needs 
associated  with  this  pregnancy  were 
considered  in  determining  the  amount  of 
assistance  for  the  last  month  of  assistance, 
enter  a  "1"  for  this  data  element.  Otherwise 
enter  a  "2"  for  this  data  element.  This  data 
element  is  applicable  only  for  individuals 
whose  family  affiliation  code  is  1. 

l=Yes,  additional  needs  associated  with 
pregnancy  were  considered  in  determining 
the  amount  of  assistance. 

2=No. 

23.  Educational  level:  Enter  the  two-digit 
code  to  indicate  the  educational  level 
attained  by  the  individual.  Unknown  is  not 
an  acceptable  code  for  an  individual  whose 
femily  affiliation  code  is  "1".  Reporting  of 
this  data  element  is  optional  for  individuals 
whose  family  affiliation  code  is  4  or  5. 

01-ll=Grade  level  completed  in  primary/ 
secondary  school  including  secondary  level 
vocational  school  or  adult  high  school. 

12=High  school  diploma,  GED.  or  National 
External  Diploma  Program. 

13=Awarded  Associate's  Degree. 

14=A warded  Bachelor's  Degree. 

15=Awarded  graduate  degree  (Master's  or 
higher). 

16=Other  credentials  (degree,  certificate, 
diploma,  etc.). 

98=No  formal  education.' 

99=Unknown. 

24.  Citizenship/Alienage: 
Instruction:  Enter  the  one-digit  code  that 

indicates  the  individual's  citizenship/ 
alienage.  Unknown  is  not  an  acceptable  code 
for  an  individual  whose  family  affiliation 
code  is  "1".  Reporting  of  this  data  element 
is  optional  for  individuals  whose  femily 
affiliation  code  is  4  or  5. 

1=U.S.  citizen,  including  naturalized 
citizens. 

2=Qualified  alien. 

3=Non  qualified  alien. 

9=Unknown. 

25.  Employment  Status:  Enter  the  one-digit 
code  that  indicates  the  adult's  (or  minor 
child  head-of-household's)  employment 
status.  Leave  this  field  blank  for  other  minor 
children.  Reporting  of  this  data  element  is 
optional  for  individuals  whose  family 
affiliation  code  is  2.  3,  4,  or  5. 

l=Employed. 

2=Unemployed,  looking  for  work. 

3=Not  in  labor  force  (i.e,  unemployed,  not 
looking  for  work,  includes  discouraged 
workers). 

26.  Amount  of  Earned  Income:  Enter  the 
amount  of  the  adult's  (or  minor  child  head- 
of-household's)  earned  income  for  the  last 
month  on  SSP-MOE  assistance  or  for  the 
month  used  to  budget  for  the  last  month  on 
assistance.  Leave  these  fields  blank  for  other 
minor  children  (i.e.,  children  whose  family 

.  affiliation  code  is  4). 

27.  Amount  of  Unearned  Income:  Enter  the 
amount  of  the  individual's  unearned  income 
for  the  last  month  on  SSP-MOE  assistance  or 
for  the  month  used  to  budget  for  the  last 
month  on  assistance.  Leave  these  fields  blank 
for  other  minor  children  (i.e.,  children  whose 
femily  affihation  code  is  4). 
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Appendix  G— SSP-MOE  Data  Report- 
Section  Three — Aggregated  Data  Collection 
for  Families  Receiving  Assistance  Under  the 
Separate  State  Program(s) 

Instructions  and  Definitions 

General  Instruction:  The  State  agency  must 
collect  and  report  data  for  each  data  element, 
unless  explicitly  instructed  to  leave  the  field 
blank.  Monthly  caseload  counts  (e.g.,  number 
of  families,  number  of  two-parent  families, 
and  number  of  closed  cases)  and  number  of 
recipients  must  be  unduplicated  monthly 
totals.  States  may  use  samples  to  estimate  the 
monthly  totals  if  explicitly  stated  in  the 
instruction  for  the  data  element. 

1.  State  FJPS  Code:  Enter  yojir  two-digit 
State  code. 

2.  Calendar  Quarter:  The  four  calendar 
quarters  are  as  follows: 

First  quarter — January-March. 

Second  quarter — April-June. 

Third  quarter — ^July-September. 

Fourth  quarter— October-December. 

Enter  the  four-digit  year  and  one-digit 
quarter  code  (in  the  format  YYYYQ)  that 
identifies  the  calendar  year  and  quarter  for 
which  the  data  are  being  reported  (e.g.,  first 
quarter  of  1997  is  entered  as  "19971"). 

Active  Cases 

For  purposes  of  completing  this  report, 
include  all  eligible  families  receiving 
assistance  under  the  separate  State  programs, 
i.e.,  SSP-MOE  families.  All  counts  of 
famihes  and  recipients  should  be 
unduplicated  monthly  totals. 

3.  Total  Number  of  SSP-MOE  Families: 
Enter  the  number  of  {eunilies  receiving 
assistance  under  the  separate  State  programs 
for  each  month  of  the  quarter.  The  total  in 


this  item  should  equal  the  sum  of  th,e  nimober 
of  two-parent  families  (in  item  #4),  the 
number  of  one-parent  families  (in  item  #5) 
and  the  number  of  no-parent  families  (in  item 
#6). 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

4.  Total  Number  of  Two-parent  Families: 
Enter  the  total  number  of  two-parent  families 
receiving  assistance  under  the  separate  State 
programs  for  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

5.  Total  Number  of  One-Parent  Families: 
Enter  the  total  numbsr  of  one-parent  families 
receiving  assistance  tmder  the  separate  State 
programs  for  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

6.  Total  Number  of  No-Parent  Families: 
Enter  the  total  number  of  no-parent  families 
receiving  assistance  under  the  separate  State 
programs  for  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

7.  Total  Number  of  Recipients:  Eater  the 
total  nimibcr  of  recipients  receiving 
assistance  under  the  separate  State  programs 
for  each  month  of  the  quarter.  The  total  in 
this  item  should  equal  the  siun  of  the  number 
of  adult  recipients  (in  item  #8)  and  the 
number  of  child  recipients  (in  item  #9). 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

8.  Total  Number  of  Adult  Recipients:  Enter 
the  total  number  of  adult  recipients  receiving 


assistance  under  the  separate  State  programs 
for  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

9.  Total  Number  of  Child  Recipients:  Enter 
the  total  nimiber  of  child  recipients  receiving 
assistance  under  the  separate  State  programs 
for  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

'  10.  Total  Number  of  Non-Custodial  Parents 
Participating  in  Work  Activities:  Enter  the 
total  number  of  non-custodial  parents 
participating  in  work  activities  under  the 
separate  State  programs  for  each  month  of  the 
quarter.  The  monthly  totals  for  this  element 
may  be  estimated  firom  samples. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

11.  Total  Amount  of  Assistance:  Enter  the 
dollar  value  of  all  SSP-MOE  assistance  (cash 
and  non-cash)  provided  to  families  under  the 
separate  State  programs  for  each  month  of  the 
quiarter.  Round  the  amount  of  assistance  to 
the  nearest  dollar. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

Closed  Cases 

12.  Total  Number  of  Closed  Cases:  Enter 
the  total  number  of  closed  cases  for  each 
month  of  the  quarter. 

A.  First  Month; 

B.  Second  Month: 

C.  Third  Month: 


Appendix  H.— Caseload  Reduction  Report 

[State Fiscal  Year ] 

Part  I— Implementation  of  All  Eligibility  Changes  Made  by  the  State  Since  FY  1995 


Eligibility  change 


Implementation  date 


Estimated  impact  on  caseload  since  change 
(positive  ornegative) 


Changes  Required  by  Federal  Law 


State-Implemented  Changes 


Changes  Related  to  Income  and  Resources: 


Changes  Related  to  Categorical  or  Demographic  Eligibility  Factors: 


Changes  Related  to  Behavioral  Requirements 
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Appendix  H.— Caseload  Reduction  Report— Continued 

[State Fiscal  Year ] 

Part  1— Implementation  of  All  Eligibility  Changes  Made  by  the  State  Since  FY  1995 


Eligibility  change 


Implementation  date 


Estimated  impact  on  caseload  since  change 
(positive  or  negative) 


Changes  Due  to  Full-Family  Sanctions: 


Estimated  Total  Net  Impact  on  the  Caseload  of  All€ligibility  Changes 


Total  Prior-Year  Caseload 


Estimated  Caseload  Reduction  Credit 


Part  II— Application  Denials  and  Case  Oosures,  by  Reason 


Reason  for  Application  Denials: 


Total  Application  Denials 
Reason  for  Case  Closures: 


Fiscal  year  1995 


Number 


Percentage 


Fiscal  year. 


Number 


Percentage 


Total  Case  Closures 


Appendix  H.— Caseload  Reduction  Report 

state Fiscal  Year 


Part  Ill-description  of  the  methodology  used  to  calculate  the  caseload  reduction  estimates  (attach  any  supporting  data  to  this  fonn) 


Appendix  H — Caseload  Reductioii  Report 


State 


Fiscal  Year . 


Part  IV— Certification 
I  certify  that  we  have  provided  the  pubUc  an  appropriate  opportunity  to  comment  on  the  estimates  and  methodolosrused  to 
complete  this  report  and  considered  those  commente  in  completing  it.  Further,  I  certify  that  this  report  incorporates  all  reductions 
in  the  caseload  resulting  from  State  eUgihility  changes  and  changes  in  Federal  requirements  since  Fiscal  Year  1995. 

(signature) 
(name) 


(tide) 
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Instructions  for  Completing  Form  ACF-202, 
Caseload  Reduction  Report 

All  States  wishing  to  receive  a  caseload 
reduction  credit  must  complete  and  submit 
this  report  on  behalf  of  the  State  agency 
administering  the  TANF  program  in 
accordance  with  these  instructions. 

Due  Date 

This  report  must  be  submitted  by 
December  31  of  each  year. 

Submission 

Submit  the  original  to  the  ACF  Regional 
Administrator.  Submit  a  copy  to: 
Administration  for  Children  and  Families, 
Office  of  Family  Assistance,  5th  Floor  East, 
370  L'Enfant  Promenade,  SW.  Washington, 
DC  20447. 

General  Instructions 

Form  ACF-202  consists  of  a  series  of 
tables,  a  narrative  description,  and  a 
certification  page.  If  you  are  completing  this 
report  electronically,  you  may  need  to  add 
rows  to  some  of  the  tables  to  accommodate 
all  the  information  you  need  to  enter.  If  a 
section  of  a  table  is  not  applicable,  specify 
"none"  or  "not  applicable,"  as  appropriate  in 
the  Hrst  line. 

Appendix  H— Caseload  Reduction  Report 

We  have  designed  Form  ACF-202  so  that 
you  can  complete  it  electronically  or 
manually,  but  we  do  not  currently  have  the 
capacity  to  accept  electronic  submissions  of 
the  report. 

Each  State  must  submit  a  summary  of  all 
public  comments  on  the  State's  estimates  and 
methodology  as  part  of  its  Caseload 
Reduction  Report.  Please  be  advised  that 
there  is  nothing  on  form  ACF-202  for  the 
State  to  complete  for  this  requirement,  but 
the  instructions  for  "Attachments"  direct  the 
State  to  include  the  summary  of  comments. 

Please  remember  that  the  caseload 
reduction  credit  is  based  on  changes  both  in 
the  State's  TANF  caseload  and  in  any 
separate  State  program  caseloads:  therefore 
you  should  be  sure  that  the  figures  in  this 
report  reflect  separate  State  program 
information  as  well  as  TANF  information. 

If  you  have  opted  to  use  separate  reduction 
credits  for  your  State's  overall  and  two- 
parent  participation  rates,  you  must  submit 
separate  reports  for  the  overall  and  two- 
parent  caseloads.  Please  indicate  at  the  top  of 
each  page  and  each  attachment  to  which 
caseload  the  report  pertains. 

•  Enter  the  name  of  the  State  and  the 
current  fiscal  year  in  the  space  provided  at 
the  top  of  each  page.  If  you  are  completing 
the  report  electronically,  you  will  only  need 
to  enter  this  information  once  for  each  table 
and  the  once  for  the  certification  page. 

Instructions  for  Completing  Part  I 

•  Enter  each  eligibility  change  the  State 
has  made  since  FY  1995  in  the  appropriate 
category  (e.g.,  "Changes  related  to  Income 
and  Resources"),  numbering  each  change  for 
easy  reference.  For  convenience,  we  have 
separated  Federal  changes  from  State- 
implemented  ones  and  listed  some  common 
State  eligibility  changes:  however,  you 


should  be  sure  to  include  each  change, 
whether  Federal  or  State  in  origin,  on  a 
separate  line.  If  you  are  completing  this 
report  electronically,  you  may  need  to  add 
one  or  more  rows  to  the  table  in  order  to  list 
all  of  your  State's  eligibility  changes  in  the 
various  categories.  If  you  are  completing  it 
manually,  you  may  need  to  attach  additional 
pages  instead. 

Please  note  that  you  need  not  list  any 
changes  the  State  has  implemented  since 
October  1  of  the  current  fiscal  year,  since  this 
report  applies  to  caseload  reductions  in  the 
prior  fiscal  year. 

You  should  not  consider  the  creation  of  a 
separate  State  program  as  an  eligibility 
change,  since  separate  State  program 
caseloads  must  be  included  in  calculating  the 
caseload  reduction  credit,  as  we  indicated 
above. 

•  For  each  eligibility  change,  enter  the 
implementation  date  and  your  estimate  of  the 
impact  the  change  has  had  on  the  caseload 
since  its  implementation.  For  example,  if  a 
particular  eligibility  change  had  the  effect  of 
reducing  the  caseload  by  5,000  cases,  you 
should  enter,  "-5,000."  It  is  important  that 
your  estimate  account  for  the  ciunulative 
impact  of  each  change  on  the  caseload  since 
1995,  not  simply  the  impact  in  the  year  that 
the  State  implemented  the  change. 

Please  note  that  an  eligibility  change  may 
have  a  positive  or  negative  effect  on  the 
caseload.  If  the  effect  was  negative,  include 
a  minus  sign  in  front  of  the  number.  If  the 
effect  was  positive,  include  a  plus  sign  in 
front  of  the  number. 

•  Enter  the  total  estimated  impact  of  all  the 
eligibility  changes  you  listed.  In  making  this 
estimate,  you  should  be  sure  that  you  have 
not  counted  case  impacts  more  than  once, 
even  if  they  could  be  included  under  more 
than  one  eligibility  change.  Thus,  the  total 
impact  may  not  equal  the  sum  of  all  the 
individual  impacts  because  of  interaction 
among  eligibility  changes.  In  such  cases.  Part 
III  of  the  report  (the  methodology  section) 
should  address  any  discrepancies. 

•  Enter  the  total  caseload  for  the  prior 
year,  including  separate  State  program  cases. 
You  may  use  the  combined  total  number  of 
families  reported  in  the  TANF  Data  Report 
and  the  SSP-MOE  Data  Report  (in  section 
three  of  each  report)  for  the  prior  year.  If  the 
total  prior-year  caseload  reflects  adjustments 
you  have  made  in  accordance  with  §  261.40 
to  improve  the  comparability  of  FY  1995  and 
prior-year  caseloads,  please  attach  an 
explanation  of  your  adjustments. 

•  Enter  the  State's  estimated  caseload 
reduction  credit.  In  arriving  at  this  number, 
you  should  subtract  your  estimated  net 
reduction  in  caseload  due  to  eligibility 
changes  from  the  total  caseload  decline 
between  FY  1995  and  the  prior  year  and 
divide  the  resulting  number  by  the  total 
prior-year  caseload.  For  example,  if  the  net 
result  of  the  eligibility  changes  is  that  the 
State's  caseload  in  the  prior  year  decreased 
by  2,000  from  the  FY  1995  level,  then  you 
should  subtract  2,000  from  the  total  caseload 
decline  between  FY  1995  and  the  prior  fiscal 
year.  If  there  is  a  net  increase  in  caseload  due 
to  eligibility  changes,  you  should  not  subtract 


anything  from  th&  caseload  decline  between 
FY  1995  and  the  prior  year. 

Instructions  for  Completing  Part  tt 

•  Enter  the  prior  fiscal  year  in  the  heading 
of  the  column  that  follows  "Fiscal  Year 
1995."  For  example,  if  this  is  the  State's  FY 
2000  report  (due  by  December  31, 1999),  then 
the  column  heading  should  read  "Fiscal  Year 
1999." 

•  Enter  each  reason  for  application  denial, 
the  number  of  denials  for  each  such  reason 
for  the  applicable  fiscal  year,  and  the 
percentage  that  the  number  represents  of 
total  denials  for  the  fiscal  year. 

•  Enter  the  total  number  of  application 
denials  for  the  applicable  fiscal  year.  The 
total  percentages  for  each  year  should  equal 
100. 

•  Enter  the  same  information  for  each  case 
closure  reason,  i.e.,  the  reason  for  case 
closures,  the  number  of  closures  for  that 
reason,  tmd  the  percentage  that  the  number 
represents  of  total  case  closures. 

•  Enter  the  total  number  of  case  closures 
for  the  applicable  fiscal  year.  The  total 
percentages  for  each  year  should  equal  100. 

Instructions  for  Completing  Part  HI 

•  Describe  in  detail  how  you  arrived  at  the 
estimated  impacts  on  the  caseload  of  the 
various  eligibility  changes  and  how  you 
arrived  at  the  estimated  caseload  reduction 
credit. 

•  If  there  were  changes  in  the  number  or 
distribution  of  application  denials  or  case 
closures  since  FY  1995  that  do  not  appear  tO| 
be  consistent  with  the  information  listed  in 
Part  II  of  the  report,  include  a  discussion 
explaining  the  inconsistencies. 

•  Attach  any  information  that  documents 
the  State's  estimates. 

Instructions  for  Completing  Part  IV 

•  Enter  the  name  and  title  of  the 
individual  making  the  certification  on  behalf 
of  the  State. 

•  Sign  the  certification.  Although  you  may 
complete  the  form  electronically,  you  must 
submit  this  page  with  the  original  signature 
to  the  ACF  Regional  Administrator  and  a 
copy  to  the  Office  of  Family  Assistance,  as 
indicated  above. 

Attachments 

•  Attach  a  summary  of  all  public 
comments  on  the  State's  estimates  and 
methodology. 

•  Be  sure  that  all  attachments  include  the 
name  of  the  State  and  the  current  fiscal  year 
and  indicate  that  they  are  attachments  to 
Form  ACF-202. 

Appendix  I 

Annual  Report  on  State  Maintenance-of- 
Effort  Programs:  ACF-204 

State Fiscal  Year Date 

Submitted 

Complete  this  form  for  each  program  for 
which  the  State  claims  MOE  expenditures. 
1.  Program  Name: 
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2.  Description  of  Major  Program  Activities: 

3.  Program  Purpose(s): 

4.  Pit^ram  Type.  Program  is:  under  the 

TANF  program is  a  separate  State/local 

program 

5.  Description  of  Work  Activities 
((Complete  only  if  this  is  a  separate  State/ 
local  program): 

6.  Total  State  Expenditures  for  Program: 


7.  Total  State  MOE  Expenditures: . 


8.  Number  of  Families  Served  with  MOE 
Fimds: 

This  figure  represents:  the  average  monthly 
total total  for  the  year 

9.  Eligibility  Criteria: 

10.  Prior  Program  Authorizatitm: 

Was  this  program  authorized  and  allowable 
under  prior  law?  Yes No 

11.  Total  Program  Expenditures  in  FY 
1995. 

This  certifies  that  all  families  for  which  the 
State  claims  MOE  expenditures  for  the  fiscal 
year  meet  the  State's  criteria  for  "eligible 
families." 

Signature: 

Name:    — 

Tide: 

Approved  0MB  No.  xxxx-xxxx  Fonn  ACF- 
204 

Instnictioa  for  Completion  of  Form  ACF-204 
Ammal  Report  on  Stata  Maintenance-of- 
Effort  Programs 

All  States  must  complete  and  submit  this 
report  in  accordance  with  these  instructions 
and  tiie  requirements  at  45  CFR  265.9(c)  on 
behalf  of  the  State  agency  administering  the 
TANF  Program. 

Due  Dates:  This  fonn  must  be  submitted  by 
November  14. 

States  must  submit  this  report  for  each 
fiscal  year.  Also,  each  State  must  complete  a 
form  for  each  program  for  which  the  State 
has  claimed  MOE  expenditures  for  the  fiscal 
year. 

Distribution:  The  original  copy  (with 
original  signatures)  should  be  submitted  to: 


Administration  for  Children  and  Families, 
Office  of  Family  Assistance,  Aerospace 
Building,  5th  Floor,  370  L'Enfant  Promenade, 
S.W.,  Washington,  D.C.  20447.  An  additional 
copy  should  be  submitted  to  the  ACF 
Regional  Administrator. 

General  Instructions 
— ^Round  all  dollar  amounts  to  the  nearest 

dollar.  Omit  cents. 
— Enter  State  Name. 

— ^Enter  the  Fiscal  Year  for  which  this 
report  is  being  submitted.  Enter  the  date  that 
the  report  is  being  submitted. 
Line  Item  Instructions 

Line  1.  Program  name.  Enter  the  name  of 
the  program. 

Line  2.  Description  of  ma}OT  activities. 
Describe  the  major  activities  and  major  types 
of  benefits  and  services  provided  under  the 
program. 

line  3.  Program  purpose.  Provide  the 
purpose(s)  of  the  program  and  relate  this 
purpose  to  the  statutory  and  regulatory  TANF 
purposes  (at  45  CFR  260.20). 

line  4.  Program  type.  Put  an  "X"  on  the 
appropriate  line  (indicating  whether  the 
MOE  expenditures  are  being  made  under  the 
TANF  program  or  under  a  separate  State 
program. 

Line  5.  Work  program  description.  If  the 
program  is  a  separate  State  program,  describe 
the  work  activities  (if  any)  provided  for 
eligible  femilies  and  the  extent  to  which 
eligible  femilies  are  subject  to  work 
requirements.  If  the  work  activities  are  the 
same  as  the  TANF  activities,  or  a  subset  of 
the  TANF  activities,  you  may  include  a  list 
of  the  activities  and  a  cross-reference  to  the 
definitions  provide  in  the  annual  report 
rather  than  representing  them.  (It  is  not 
necessary  to  describe  work  activities 
provided  under  TANF  because  that 
information  is  provided  elsewhere.)  Also 
include  information  explaining  whether 
individuals  served  by  the  program  must 
participate  in  work  activities  and  describing 
the  extent  to  which  such  requirements  apply 
(e.g.,  to  which  categories  of  recipients). 


Line  6.  Total  amount  of  State  expenditures. 
Enter  the  total  dollar  amount  of  State 
expenditures  in  the  program  during  the 
Federal  fiscal  year. 

Line  7.  Total  State  MOE  expenditures. 
Enter  the  total  dollar  amount  of  expenditiues 
reported  in  item  i6  that  are  reportCMi  as  State 
MOE  expenditures. 

Line  8.  Number  of  families  served  with 
MOE  funds.  Enter  the  number  of  eligible 
families  that  are  receiving  assistance  and 
other  forms  of  services  and  supports  under 
the  program.  Also,  put  an  "X"  on  the 
appropriate  line  to  indicate  whether  the 
number  being  provided  is  a  report  on  the 
average  monthly  number  of  families  being 
served  or  on  the  total  number  served  over  the 
course  of  the  fiscal  year. 

Line  9.  EUgibiUty  criteria.  Provide  the 
eligibility  criteria  for  fomilies  served  under 
this  program.  If  the  eligibility  criteria  differ 
for  different  kinds  of  program  benefits  or 
activities,  specify  the  eligibility  criteria  for  all 
the  major  benefits  and  activities. 

Line  10.  Prior  authorization.  Put  an  "X"  on 
the  appropriate  line  to  indicate  whether  the 
program  was  authorized  and  allowable  under 
prior  law.  Programs  that  were  previously 
authorized  and  allowable  under  prior  law 
(i.e.,  under  an  approved  State  IV-A  plan  in 
effect  either  on  Sept.  30, 1995,  or  August  21, 
1996,  at  State  option)  are  not  subject  to  the 
"new  spending"  test. 

Line  1 1 .  Total  program  expenditures  in 
1995.  If  the  program  was  not  previously 
authorized  and  allowable  (i.e.,  if  the  answer 
on  item  #10  is  "No"),  enter  the  total 
expenditures  for  the  program  in  1995.  Only 
qualified  State  expenditures  above  this  level 
may  coimt  towards  the  State  MOE  total. 

Certification.  The  certification  must  be 
signed  by  an  authorized  official.  Under  the 
signature  line,  type  the  titie  of  the  authorized 
official,  together  with  the  agency  name. 

[FR  Doc.  99-8000  Filed  4-9-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatratkxi 

14  CFR  Part  71 

[Airspace  Doclwt  No.  93-AWA-5] 

RIN  2120-AE97 

Eatabliehment  of  the  Cincinnati/ 
Nortttem  Kentucky  International 
Airport  Claee  B  Alrapace  Area,  and 
Revocation  of  the  Cincinnati/Northern 
Kentucky  lntematk)nal  Airport  Claaa  C 
Alrapace  Area;  KY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule;  confirmation  of 
effective  date. 

summary:  On  December  14, 1998,  the 
FAA  issued  a  rule  that  delayed  the 
effective  date  of  a  rule  establishing  the 
Cincinnati/Northern  Kentucky 
International  Airport  Class  B  airspace 
area,  and  revoking  the  Cincinnati/ 
Northern  Kentucky  hitemational 
Airport  Class  C  airspace  area.  The 
establishment  and  revocation  of  these 
airspace  areas  was  originally  schedided 
for  implementation  on  December  31, 
1998.  However,  the  FAA  delayed  the 
effective  date  of  the  airspace  action,  to 
conduct  an  administrative  airspace 
review  of  the  Cincinnati/Northern 
Kentucky  International  Airport  terminal 
area.  The  FAA  completed  the 
administrative  review  and  this  action 
confirms  the  effective  date  for 
establishment  and  revocation  of  these 
airspace  areas. 

EFFECTIVE  DATES:  The  final  rule 
published  in  the  Federal  Register  on 
November  30, 1998  (63  FR  65972),  and 
delayed  on  December  14, 1998  (63  FR 
68675),  is  efiiactive  0901  UTC,  July  15, 
1999. 

FOR  FURTHER  MFORMATUN  CONTACT: 
Sheri  Edgett  Baron,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pre-Notice  of  Proposed  Rulemaking. 
Public  Input 

In  1992  the  FAA  began  the  public 
process  of  briefing  those  affected  by 
proposed  airspace  changes  for  the 
Cincinnati/Northem  Kentucky 
International  Airport.  As  annoimced  in 
the  Federal  Register  (57  FR  32835;  July 
23, 1992)  informal  airspace  meetings 
were  held  on  September  3  and  4, 1992, 


in  the  Ohio  and  Kentucky  area.  Owners 
and  managers  of  the  local  general 
aviation  airports,  members  of  the 
aviation  industry,  fixed-base  operators, 
and  concerned  airspace  users  provided 
input.  An  Ad  Hoc  User  Group  Advisory 
Committee,  established  by  the  FAA  and 
composed  of  local  aviation  users, 
submitted  seven  recommendations  and 
a  Class  B  airspace  design  proposal.  All 
comments  received  during  the  informal 
airspace  meetings  and  the  subsequent 
comment  period  were  considered  and/ 
or  incorporated  in  the  notice  of 
proposed  rulemaking. 

Notice  of  Proposed  Rnlemaldiig 
(NPRM) 

On  February  10, 1998,  the  FAA 
published  a  NPRM  in  the  Federal 
Register  (63  FR  6818)  proposing  to 
establish  a  Class  B  airspace  area  and 
revoke  the  existing  Class  C  airspace  area 
at  CVG.  The  60-day  comment  period  for 
this  proposed  rulemaking  action  closed 
on  April  13, 1998.  However,  the  FAA 
received  two  petitions  to  extend  the 
comment  period  and  reopened  the 
comment  period  on  May  15, 1998,  for  an 
additional  60  days  (63  FR  27160).  The 
supplemental  comment  period  closed 
on  July  14, 1998.  The  FAA  received  36 
comments  in  response  to  this  NPRM 
and  they  were  addressed  in  the  final 
rule. 

Final  Role 

On  November  30, 1998,  the  FAA 
published  a  final  rule  in  the  Federal 
Register  (63  FR  65972)  establishing  a 
Class  B  airspace  area  and  revoking  the 
Class  C  airspace  area  for  CVG.  The  CVG 
Class  B  airspace  area  consists  of  an  area 
encompassing  a  25-mile  radius  of  CVG 
from  the  siufece  or  higher  up  to  and 
including  8,000  feet  above  mean  sea 
level.  The  FAA  took  this  action  to 
enhance  safety,  reduce  the  potential  for 
midair  collisions,  and  to  improve  the 
management  of  air  traffic  operations  in 
the  Cincinnati/Northem  Kentucky  area. 
The  effective  date  of  the  rule  was 
December  31, 1998. 

Delay  of  Final  Rule  Implementation 
Date 

On  December  14, 1998,  the  FAA 
issued  a  rule  (63  FR  68675)  that  delayed 
the  effiective  date  of  the  rule  establishing 
the  CVG  Class  B  airspace  area,  and 
revoking  the  Class  C  airspace  area. 

After  issuance  of  the  final,  but  prior 
to  the  December  31, 1998,  effective  date, 
the  FAA  delayed  the  implementation 
date  to  evaluate  whether  this  airspace 
action  continued  to  be  necessary  to 
enhance  the  safety  of  air  navigation,  and 
whether  there  was  new  information  that 
should  have  been  considered  prior  to 


promidgating  the  final  rule.  The  rule 
delaying  the  effective  date  was  effective 
immediately  to  allow  the  FAA  siiffident 
time  to  conduct  an  administrative 
airspace  review. 

Administrative  Airspace  Review 

The  FAA  conducted  a  review  of  the 
rule  that  established  the  Cincinnati/ 
Northern  Kentucky  International 
Airport  Class  B  Airspace  Area,  and 
revoked  the  Cincinnati/Northem 
Kentucky  International  Airport  Class  C 
Airspace  Area;  KY.  The  FAA 
revalidated  the  data  and  analysis  used 
in  formidating  the  airspace  action.  The 
FAA  also  reviewed  the  need  for  and 
configiuation  of  the  CVG  Class  B 
airspace  area;  the  simulation  modeling 
of  the  airspace  area  and  analysis  of  air 
traffic  in  the  Cincinnati  terminal 
airspace  area;  and  the  analysis  of 
comments  received  after  the  final  rule 
establishing  the  Class  B  airspace  area 
had  been  issued.  It  also  considered 
whether  there  were  any  new  issues  not 
previously  addressed  in  the  NPRM  or 
final  rule. 

The  results  of  the  administrative 
airspace  review  confirm  the  FAA 
findings  in  the  final  rule.  Many  of  the 
post  final  rule  comments  repeated  those 
previously  received  in  response  to  the 
NPRM,  and  addressed  by  the  FAA  in  the 
final  rule. 

Those  conunenting  did  not  provide 
the  FAA  with  any  new  information  that 
would  cause  the  FAA  to  change  its 
determination  concerning  the  need  for 
the  CVG  Class  B  airspace  area  and  its 
published  configuration.  The  review 
also  indicated  that  the  level  of  current 
aircraft  operations  in  the  terminal  area 
support  establishment  of  the  Cincinnati/ 
Northern  Kentucky  International 
Airport  Class  B  airspace  area,  and 
revocation  of  the  Class  C  airspace  area 
as  published.  The  review  fbxmd  that  the 
published  design  is  the  minimum 
airspace  required  to  protect  enplaned 
passengers  and  manage  aircraft 
operations  into,  out  of,  and  through  the 
Qncinnati  terminal  airspace  area. 

A  copy  of  the  Administrative 
Airspace  Review  has  been  placed  in  the 
official  docket  for  this  airspace  effort. 
The  official  docket  may  be  examined  in 
the  Office  of  the  Chief  Counsel,  ROom 
91 5G,  weekdays,  between  8:30  a.m.  and 
5:00  p.m.,  except  on  Federal  holidays. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  r^ulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation  (1)  is 
not  a  sigmficant  regulatory  action  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
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Regulatory  Policies  and  Procediires  (44 
FR 11034;  February  26, 1979);  and  {3) 
does  not  wanant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  diat  will  only  afiect  air 
trafSc  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

EfipBctive  Date 

The  effective  date  of  Airspace  Docket 
93-AWA-5,  as  published  in  the  Federal 
Registn-  on  November  30, 1998  (63  FR 
65972),  is  0901  UTC,  Jvdy  15, 1999.  This 
effective  date  coincides  with  the 
scheduled  pubUcation  date  for  the 
appropriate  aeronautical  chart  for  this 
area.  Except  for  the  change  in  the 
effective  date,  the  preamble  and  final 
rule  establishing  the  CVG  Class  B 


airspace  area,  and  revoking  the  CVG 
Class  C  airspace  area,  as  published  in 
the  Federal  Register  on  November  30, 
1998  (63  FR  65972),  remains  the  same. 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

***** 

Issued  in  Washington,  DC,  on  April  7, 
1999. 

Nancy  B.  Kalinowski, 

Acting  Progmm  Director  for  Air  Traffic 
Airspace  Management. 

[FR  Doc.  99-9019  Filed  4-7-99;  12:53  pm] 
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The  President 


Presidential  Documents 


Proclamation  7180  of  April  8,  1999 
National  D.A.R.E.  Day,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  Drug  Abuse  Resistance  Education  (D.A.R.E.)  program,  foimded  in  1983 
by  the  Los  Angeles  Police  Department  and  the  Los  Angeles  Unified  School 
District,  helps  children  across  our  Nation  develop  into  the  bright,  talented, 
and  healthy  individuals  they  have  the  potential  to  become.  The  D.A.R.E. 
curriculum  is  designed  to  give  children  in  kindergarten  through  12th  grade 
the  skills  they  need  to  avoid  involvement  in  drugs,  gangs,  and  violence. 
Taught  by  community  police  officers  who  have  the  special  training  and 
experience  necessary  to  address  the  difficult  issues  facing  young  people, 
the  D.A.R.E.  program  reaches  more  than  26  million  students  each  day  in 
nearly  75  percent  of  our  Nation's  school  districts,  encouraging  young  Ameri- 
cans to  resist  peer  pressure  and  to  lead  lives  free  from  the  shadows  of 
drugs  and  violence. 

D.A.R.E.'s  mission  is  a  crucial  one.  Drug  abuse  costs  our  Nation  more  than 
14,000  lives  and  billions  of  dollars  each  year.  A  recent  study  by  the  Depart- 
ment of  Justice  confirms  that  drug  use  continues  to  be  a  factor  in  crimes 
such  as  burglary,  auto  theft,  assault,  and  murder,  and  that  one  in  six  offenders 
commits  a  crime  just  to  get  money  for  drugs.  Because  of  alarming  statistics 
like  these,  we  must  focus  our  efforts  not  just  on  those  already  addicted 
to  drugs,  but  on  all  our  young  people,  so  that  we  can  reach  them  before 
they  are  exposed  to  these  illegal  substances.  Working  in  partnership  with 
parents,  teachers,  and  communities,  the  D.A.R.E.  program  conveys  to  children 
at  an  impressionable  age  a  strong  message  about  the  dangers  of  substance 
abuse  and  strives  to  give  them  the  tools  and  motivation  they  need  to  avoid 
those  dangers. 

Expanding  on  grassroots  efforts  like  D.A.R.E.,  my  Administration's  1999 
National  Drug  Control  Strategy  provides  a  comprehensive  approach  to  move 
us  closer  to  a  drug-free  America.  An  important  part  of  this  long-term  plan 
is  our  emphasis  on  educating  children.  We  know  that  when  children  under- 
stand the  dangers  of  drugs,  their  rates  of  drug  use  decline.  Our  National 
Youth  Anti-Drug  Media  Campaign  and  the  Safe  and  Drug-Free  Schools  pro- 
gram focus  on  helping  young  Americans  reject  illegal  drugs  and  violence. 
In  addition,  in  recent  years,  we  have  protected  and  increased  the  funding 
of  the  Safe  and  Drug-Free  Schools  program.  Coupled  with  programs  like 
D.A.R.E.,  these  efforts  offer  us  re£d  hope  for  freeing  America's  communities 
from  the  tragedy  of  substance  abuse  and  the  crime  and  violence  they  spawn. 
By  doing  so,  we  will  give  our  children  the  safe  and  healthy  future  they 
deserve. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  8,  1999,  as  National 
D.A.R.E.  Day.  I  call  upon  our  youth,  parents,  educators,  and  all  the  people 
of  the  United  States  to  observe  this  day  with  appropriate  programs  and 
activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  12,  1999 

AGRICULTURE 
DEPARTMENT 

Import  quotas  and  fees: 

Dairy  tariff-rate  quota 
licensing;  published  4-12- 
99 

ENERGY  DEPARTMENT 

Acquisition  regulations: 
Management  and  operating 
contracts  and  other 
designated  contracts; 
published  3-11-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Pulp,  paper,  and  papertioard 
industries;  effluent 
limitations  guidelines, 
pretreatment  standards, 
and  new  source 
performance  standards 
Interpretation  and 
technical  amendments; 
published  4-12-99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

New  York;  published  2-9-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  published  2-9-99 
California;  correction; 
published  3-12-99 
Colorado;  published  2-9-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Clopyralid;  published  4-12- 
99 

SMALL  BUSINESS 
ADMINISTRATION 

Busiriess  loans: 
Unguaranteed  portions  of 
loans,  finanncing  and 
securitization;  retainage, 
etc.;  published  2-10-99 

STATE  DEPARTMENT 

Licenses  for  the  export  of 
defense  articles;  published 
4-12-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 


Boeing;  published  3-26-99 
Eurocopter  FrarKe; 

published  3-26-99 
Intematioral  Aero  Engines; 

published  2-11-99 
Porsche;  published  3-26-99 
PtfXi  &  Whitney;  published 

2-11-99 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Fuel  economy  standards: 
Passenger  automblles;  low 
volume  manufacturer 
exemptions;  published  3- 
11-99 

TREASURY  DEPARTMENT 
Customs  Servics 

Merchandise;  special  classes: 
Byzantine  ecclesiastical  and 
ritual  ethnological  material 
from  Cyprus;  import 
restrictions;  published  4- 
12-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  anirnal 
products: 

Rinderpest  and  foot-and- 
mouth  disease,  etc.; 
disease  status  change — 
South  Africa;  comments 
due  by  4-19-99; 
published  2-17-99 

AGRICULTURE 

DEPARTMENT 

Cooperathre  State  Research, 

Education,  and  Extension 

Service 

Grants: 
Special  Research  Program; 
comments  due  by  4-23- 
99;  published  3-24-99 

COMMERCE  DEPARTMENT 
ftational  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Marine  and  anadromous 
species- 
West  coast  Chinook 
salmon;  comments  due 
by  4-23-99;  published 
3-24-99 
Rshery  consen/ation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economk: 
Zone- 
Pacific  cod;  comments 
due  by  4-20-99; 
published  4-5-99 


Carit)bean.  Gulf,  and  South 
Atlantk:  fisheries — 
Gulf  of  Mexkx)  reef  fish; 

comments  due  by  4-19- 

99;  published  3-5-99 
South  Atlantk:  Region; 

Sustainable  Fisheries 

Act  proviskxis; 

compliance;  comments 

due  by  4-19-99; 

published  2-18-99 
West  Coast  states  and 
Western  Pacifk: 
fisf>eries— 
West  Coast  salmon; 

comments  due  by  4-22- 

99;  published  4-8-99 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Pacific  Coast  groundfish; 

comments  due  by  4-22- 

99;  published  4-7-99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Foreign  futures  and  options 
transacttons: 

Access  to  electronk:  boards 
of  trade;  automated 
trading  systems  use; 
comments  due  by  4-23- 
99;  published  3-24-99 

Access  to  electronic  boards 
of  trade;  automated 
trading  systems  use; 
correction;  comments  due 
by  4-23-99;  published  4-9- 
99 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Contractor  liability  for  loss  of 

and/or  damages  to 

household  goods; 

comments  due  by  4-19- 

99;  published  2-16-99 

ENERGY  DEPARTMENT 

Acquisition  regulations: 
Costs  associated  with 
whistlebtower  actions; 
comments  due  by  4-23- 
99;  published  3-24-99 

ENERGY  DEPARTMENT 
Fsdsrai  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines — 

Transportation  services 
regulation;  comments 
due  by  4-22-99; 
published  12-30-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratosptieric  ozor>e 
protection — 
Ozone-depleting 
substances;  substitutes 
list;  comments  due  by 


4-19-99;  published  2-16- 
99 
Ozone-depieting 
sut>stances;  substitutes 
Nst;  comments  due  t>y 
4-19-99;  published  2-18- 
99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Oklahoma;  comments  due 
by  4-19-99;  published  3- 
19-99 
Air  quality  impiementatkxi 
plans;  approval  and 
promulgation;  varxxis 
States: 

Califomia;  comments  due  by 
4-19-99;  published  3-18- 
99 
Califomia  and  Arizona; 
comments  due  by  4-19- 
99;  published  3-18-99 
Delaware;  comments  due  by 
4-21-99;  published  3-22- 
99 
Illinois;  comments  due  by  4- 

19-99;  published  3-18-99 
Iowa;  comments  due  by  4- 
19-99;  published  3-18-99 
Air  quality  planning  purposes; 
designation  of  areas: 
Califomia;  comments  due  by 
4-19-99;  published  3-18- 
99 
Missouri  and  Illinois; 
comments  due  by  4-19- 
99;  published  3-18-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cinnamaldehyde;  comments 
due  by  4-19-99;  published 
2-17-99 
Fenbuconazole;  comments 
due  by  4-19-99;  publisfied 
2-17-99 
Formk:  ackl;  comments  due 
by  4-23-99;  published  2- 
22-99 
Superfund  program: 
Natk>nal  oil  and  hazardous 
sut)Stances  contingency 
plan — 

Natkxial  priorities  list 
update;  comments  due 
by  4-19-99;  published 
2-16-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Practice  and  procedure: 
Regulatory  fees  (1999  FY); 
assessment  and 
collection;  comments  due 
by  4-19-99;  published  4-6- 
99 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Regulatory  streamlining  ar)d 
updating;  20  CFR  parts, 
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proposed  removal; 
comments  due  by  4-19-99; 
published  2-18-99 
Correction;  comments  due 
by  4-19-99;  published  3-2- 
99 
FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Eligibility;  expansion  and 
continuation;  comments 
due  by  4-22-99;  published 
3-23-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Contractor  liability  for  loss  of 
and/or  damages  to 
household  goods; 
comments  due  by  4-19- 
99;  published  2-16-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  additives: 
Adjuvants,  production  aids, 
and  sanrtizers — 
Phosphorous  acid,  cyclic 
neopentanetetrayl 
bis(2,6-di-tert-butyl-4- 
methylphenyl)ester, 
comments  due  by  4-19- 
99;  published  3-19-99 
Medical  devices: 
Menstnja!  tampons  labeling; 
absortjency  ranges; 
comments  due  by  4-21- 
99;  published  1-21-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Capital  Fund  Negotiated 
Rulemaking  Advisory 
Committee;  Intent  to 
establish  and  meeting; 
comments  due  by  4-19- 
99;  published  3-19-99 

Public  housing  agency 
plans;  comments  due  by 
4-19-99;  published  2-18- 
99 
Public  and  Indian  Housing: 

Section  8  Housing 
■  Certificate  Fund  Rule 
t>4egotiated  Rulemaking 
Committee;  intent  to 
establish  and  meeting; 
comments  due  by  4-19- 
99;  published  3-19-99 

INTERIOR  DEPARTMENT 
Fish  and  WIMIifs  Ssrvlcs 

Endangered  and  threatened 
species: 
Mountain  ptover  comments 

due  by  4-19-99;  published 

2-16-99 


Tinian  monarch;  witfidrawn; 
comments  due  by  4-23- 
99;  published  2-22-99 
INTERIOR  DEPARTMENT 
Minsfals  Managsnwnt 
Sarvics 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
Coastal  zone  consistency 
review  of  exploration 
plans  and  development 
and  production  plans; 
comments  due  by  4-19- 
99;  published  2-17-99 
Royalty  management: 
Federal  marginal  properties; 
accounting  arxj  auditing 
relief;  comrrients  due  by 
4-21-99;  published  3-22- 
99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcenient  Office 
Federal  and  Indian  lands 
programs: 

Indian  lands;  definition 
clarification;  comments 
due  by  4-20-99;  published 
2-19-99 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Nonimmigrant  classes: 
Visa  exemption  for  Brrtish 
Virgin  Islands  nationals 
entering  U.S.  through  St 
Thomas,  U.S.  Virgin 
Islands;  comments  due  by 
4-19-99;  published  2-18- 
99 
United  Nations  Conventkxi 
Against  Torture  and  Other 
Cruel,  Inhuman,  or 
Degrading  Treatment  or 
Punishment;  Implementation: 
Protection  from  torture; 
daim  prxx^dures; 
comments  due  by  4-20- 
99;  published  2-19-99 

JUSTICE  DEPARTMENT 

Pam  Lychner  Sexual  Offender 
Tracking  and  Identificatran 
Act  of  1996;  implementation: 
National  Sex  Offender 
Registry;  operation  and 
notification  requirements; 
comments  due  by  4-19- 
99;  published  2-16-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Contractor  liability  for  k>ss  of 
and/or  damages  to 
household  goods; 
comments  due  by  4-19- 
99;  published  2-16-99 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Over-order  price  regulations: 


Compact  over-order  price 
regulations — 
Fkikl  milk  distributions  in 

six  New  England  States 

during  1998-1999 

contract  year; 

exemption;  hearing; 

comments  due  by  4-21- 

99;  published  3-15-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Santa  Barbara  Channel,  CA; 
safety  zone;  comments 
due  by  4-19-99;  published 
2-18-99 

Regulatory  Rexibility  Act: 
Small  entities;  economk: 
impact;  comments  due  t)y 
4-19-99;  published  1-19- 
99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Agusta.  S.p.A.;  comments 

due  by  4-19-99;  published 

2-16-99 
Bell  Helicopter  Textron,  Inc.; 

comments  due  by  4-19- 

99;  published  2-17-99 
Boeing;  comments  due  by 

4-19-99;  published  2-17- 

99 
Empresa  Brasileira  de 

Aeronautica  S.A.; 

comments  due  by  4-22- 

99;  published  3-23-99 
Pilatus  Aircraft  Ltd.; 

comments  due  by  4-23- 

99;  published  3-23-99 
Pratt  &  Whitney;  comments 

due  by  4-22-99;  published 

3-23-99 
Sikorsky;  comments  due  by 

4-19-99;  published  2-16- 

99 
Class  D  and  Class  E 
airspace;  comments  due  by 
4-20-99;  published  3-3-99 
Class  D  and  Class  E 
airspace;  conection; 
comments  due  by  4-20-99; 
published  3-9-99 
Class  E  airspace;  comments 
due  by  4-19-99;  published 
3-5-99 
Class  E  airspace;  correction; 
comments  due  by  4-20-99; 
published  3-9-99     ^ 

VOR  Federal  airways; 
comments  due  by  4-22-99; 
published  3-8-99 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Motor  carrier  safety  standards: 


Inspection,  repair,  and 
maintenance — 
Intermodal  container 
chassis  and  trailers; 
comments  due  by  4-19- 
99;  published  2-17-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
Administration 

Buy  America  requirements; 
certification  procedures: 
Corrections  to  inadvertent 

errors  in  certifications 

after  bM  opening; 

comments  due  by  4-19- 

99;  published  2-18-99 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Admintetration 

Anthropomorphk:  test  devices: 
Occupant  crash  protection — 
12-month-old  infant  crash 
test  dummy;  comments 
due  by  4-22-99; 
published  3-8-99 
Motor  Vehkde  Safety 
Standards: 

Child  restraint  systems — 
Standardized  child 
restraint  anchorage 
systems  independent  of 
seat  belts;  comments 
due  by  4-19-99; 
published  3-5-99 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Hazardous  liquid 
transportatior>— 
Liquefied  compressed 
gases;  tiansportation 
and  unloading; 
comments  due  by  4-21- 
99;  published  3-22-99 

TRANSPORTATION 
DEPARTMENT 
Transportation  Statistica 
Bureau 

ICC  Temninatibn  Act; 
implementation: 
Motor  caniers  of  property 

and  household  goods; 

reporting  requirements; 

comments  due  by  4-22- 

99;  published  3-23-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Sarvica 

Income  taxes: 

Capital  gains;  installment 
sales  of  depreciable  real 
property;  unrecaptured 
section  1250  gain; 
comments  due  by  4-22- 
99;  published  1-22-99 

Qualified  education  toans, 
interest  deduction; 
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comments  due  by  4-21  • 
99;  published  1-21-99 
Procedure  and  administration: 

Riing  of  notice  of  lien; 
notice  and  opportunity  for 
hearing;  cross  reference; 
comments  due  t>y  4-22- 
99;  published  1-22-99 

Levy;  notice  and  opportunity 
for  hesmng;  cross 
reference;  comments  due 
by  4-22-99;  published  1- 
22-99 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 


Update  Sennce)  on  202-523- 
6641.  This  list  is  also 
availat>le  online  at  httpV/ 
www.nare.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  171/P.L  106-18 

To  auttwrize  appropriations  for 
the  Coastal  Heritage  Trail 


Route  in  New  Jersey,  and  for 
other  purposes.  (Apr.  8,  1999; 
113  Stat.  28) 

H.R.  70S/P.L  106-19 

To  malte  technical  corrections 
with  respect  to  the  montt)ly 
reports  submitted  by  the 
Postmaster  General  on  official 
mail  of  the  iHouse  of 
Representatives.  (Apr.  8, 
1999;  113  Stat.  29) 
Last  List  April  8,  1999. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 


subscritM,  send  E-rrtail  to 
llatprocOlucky.fed.gov  with 
tne  text  message. 

subscribe  PUBLAWS-L  Your 
Name. 


:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
sennce.  PENS  cannot  respond 
to  specific  inquihes  sent  to 
ttiis  address. 


VI 
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CFR  CHECKUST 


Tttto 


Stock  Numbar 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Offrce. 

A  checklist  of  cun«nt  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  Is  available  tree  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  onjer,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

THI«  Stock  NumtMf  Price       Revision  Date 

1,  2  (2  Reserved) (869-034-00001-1) 5.W     *Jan.  1,  1998 

3  (1997  Compilation 
and  Parts  100  and 
101) (869-034-00002-9) 19.00      'Jan.  1,  1998 

4 (869-034-00003-7) 7.00      sjan.  1,  1998 

5  Parts: 

M99  (869-038-00004-1) 37.00        Jan.  1,  1999 

700-1199 (869-034-00005-3) 26.00        Jan.  1,  1998 

120(Knd,6(6 
Reserved) (869^)34-00006-1) 39.00       Jan.  1,  1998 

7  Parts: 

1-26 (869-038-00007-5) 25.00  Jan.  1,  1999 

27-52  (869^)38-00008-3) 32.00  Jan.  1,  1999 

53-209 (869-038-00009-1) 20.00  Jan.  1,  1999 

210-299 (869-034-00010-0) 44.00  Jan.  1,  1998 

300-399 (869^)38-00011-3) 25.00  Jan.  1,  1999 

400-699 (869-038-00012-1) 37.00  Jan.  1,  1999 

•700-899  (869-038-00013-0) 32.00  Jan.  1,  1999 

•900-999  (869-O38-O0014-8) 41.00  Jan.  1,  1999 

1000-1199  (869-034-00015-1) 44.00  Jan.  1,  1998 

•1200-1599 (869-038-00016-4) 34.00  Jan.  1,  1999 

1600-1899  (869-034-00017-7) 58.00  Jan.  1,  1998 

•1900-1939 (869-038-00018-1) 19.00  Jan.  1,  1999 

•1940-1949 (869-038-00019-9) 34.00  Jan.  1,  1999 

•1950-1999 (869-038-00O2O-2) 41.00  Jan.  1,  1999 

2000-End » (869-034-00021-5) 24.00  Jan.  1,  1998 

8 (869-O34-00022-3) 33iX)       Jan.  1,  1998 

9  Parts: 

•1-199 (869-038-00023-7) 42.00 

200-End  (869-034-00024-0) 33.00 


10  Parts: 

0-50  (869-OJiW)0025-8) 39.00 

51-199 (869-034-00026-6) 32.00 

•200^99  (869-038-00027-0) 33.00 

•50(Wnd (869-038-00028-*) 43.00 

11  „ (869-O38-O002-6)  20.00 

12Psrts: 

1-199  „ (869-038-00030-0) 17.00 

200-219 (869-O38-00031-8) 20.00 

220-299 (869-038-00032-6) 40.00 

•30Q-499  (869-038-00033-4) 25.00 

500-599 (869-038-00034-2) 24.00 

600-€nd  ~ (869-034-00035-5) 44.00 

13 (869-038-00036-9) 25.00 


Jan.  1,  1999 
Jan.  1,  1998 

Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1999 
Jan.  1, 1999 

Jan.  1, 1999 


Jan,  1,  1999 
Jan.  1.  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1,  1999 
Jan.  1, 1998 

Jan.  1, 1999 


14  Parts:  ^,^ 

1-59 (86W)34-00037-l) 47.00 

60-139 (869-034-00038-0) 40.00 

•140-199  (869-038-00039-3) 17.00 

200-1 199 (869-034-00Q4O-1) 29.00 

120O-End „ (869-03M)0041-5) 24.00 

15  Parts: 

0-299  (869-034-00042-8) 22.00 

300-799 (869-034-00043-6) 33.00 

•800-€nd (869-038-00044-0) 24.00 

16  Parts: 

0^999  „ (869^)38-O0045-«) 32.00 

1000-End - (869^)34-00046-1) 33.00 

17  Parts: 

1-199  (869-034-00048-7) 27.00 

200-239 (869-034-00049-5) 32.00 

240-End  (869-034-00050-9) 40.00 

18  Parts: 

1-399  (869^)34-00051-7) 45.00 

400-End  (869^)34-00052-5) 1300 

19  Parts: 

1-140  (869-034-00053-3) 34.00 

141-199 (869-034-00054-1) 33.M 

20(Hnd (869-034-00055-0) 15.00 

20  Parts: 

1-399  (869-034-00056-8) 29.00 

400-499 (869-034-00057-6) 28.00 

500-End  (869-O34-00058-4) 44.00 

21  Parts: 

1-99  (869-034-00059-2) 21.00 

100-169 (869^)34-00060-6) 27.00 

170-199 (869-034-00061-4) 28.00 

200-299 „ (869-034-00062-2) 9.00 

300-499 (869-034-00063-1) 50.00 

500-599 (869-034-00064-9) 28.00 

600-799 (869-034-00065-7) 9.00 

800-1299 (869-034-00066-5) 32.00 

1300-End (869-034-00067-3) 12.00 

22  Parts: 

1-299  (869-0344)0068-1) 41.00 

300-End  (869-0344)0069-0) 31.00 

23  (869-034-00070-3) 25.00 

24  Parts: 

0-199  (869-034-00071-1) 32.00 

200-499 „ (869-034-00072-0) 28.00 

500-699 (869-034-00073-8) 17.00 

700-1699 (869-0344)0074-6) 45.00 

1700-End (8694)34-00075-4) 17.M 

25 (8694)344)0076-2)  ......  42.00 

26  Parts: 

§§1.0-1-1.60  (8694)344)0077-1) 26.00 

§§1.61-1.169 (869-034-00078-9) 48.00 

§§1.170-1.300 (8694334-00079-7) 31.00 

§§1.301-1.400 (8694)344)0080-1) 23.00. 

§§1.401-1.440 (869-034-00081-9) 39.00 

§§1441-1.500 {869-034-00082-7)  29.00 

§§  1 .501-1 .640 (8694)344)0083-5) 27.00 

§§1.641-1.850 (8694)344)0084-3) 32.00 

§§1.851-1.907 (8694)34-00085-1) 36.00 

§§1.908-1.1000 (869-034-000864)) 35.M 

§§1.1001-1.1400  (8694)344)0087-8) 38.00 

§§1.1401-€nd  (86W)34-00088-6) 51.00 

2-29 (869-034430089-4) 36.00 

30-39  „.„ (8694334^30090-8) 25.00 

40-49  (869-034-00091-6) 16.00 

50-299 (869-0344)0092-4) 19.00 

300-499 „ (8694)34-00093-2) 34.00 

500-599 (8694334-00094-1) 10.00 

600-€nd  - (86^)34-00095-9) 9.00 

27  Parts: 

1-199  (86W334430096-7) 49.00 


Jan.  1, 1998 
Jan.  1, 1998 
Jan.  1,  1999 
Jon.  1,  1998 
Jan.  1,  1999 

Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1999 

Jan.  1, 1999 
Jan.  1, 1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 

Apr.  1,1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1.  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1, 1998 

Apr.  1,  1998 
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Vll 


TWa 


Stock  NumtMr 


Prtc9 
17.00 


200-ErKJ  (869-03*^X)097-5)  . 

28  Partt: 

0-42  „ * (869-034-00098-3) 36.00 

43-end (869-034-00099-1)  30.W 

29  Parts: 

0-99  (869-O34-00100-9) 26.00 

100-499 (869-034-00101-7) 12.00 

500-899 (869-034-00102-5) 40.M 

900-1899 (869-034-00103-3) 20.00 

1900-1910  (§§1900  to 

1910.999)  (869-O34-00104-1) UJOO 

1910  (§§1910.1000  to 

end)  (869-034-00105-0) 27.00 

1911-1925 (869-034-00106-8) 17.00 

1926 (869-034-00107-6) 30.00 

1927^End (869-034-00108-4) 41.00 

30  Parts: 

1-199  (869-034-00109-2) 33.00 

200-699  .^^i^ (869-034-001 10-6) 29.00 

70(Hnd  ...;...... (869-034-001 1 1-4) 33.00 

31  Parts: 

0-199  (869-034-00112-2)  .. 

200-End  (869-034-00113-1) .. 


20.00 
46.00 
32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 


1-190 (869-034-00114-^ 

191-399 (869-034-00115-7) 

400-629 (869-034-001 16-5) 

630-699 (869-034-00117-3) 

700-799 „ (869-034-00118-1) 

800-End  (869-034-00119-0) 

33  Parts: 

1-124  (869-034-00120-3) 

125-199 : (869-034-00121-1)  , 

200-€nd  (869-034-00122-0)  . 

34  Parts: 

1-299  (869-034-00123-8)  . 

300-399 (869-034-00124-6)  . 

400-End (869-034-00125-4)  . 

35 (869^)34-00126-2)  . 

36  Parts 

1-199  (869-034-00127-1)  . 

200-299 (869-034-00128-9)  . 

300-€nd  (869-034-00129-7)  . 

37 

38P8rts: 

0-17  (869-O34-O0131-9) 34.00        July  1,  1998 

18-End  ...„ -....(869-034-00132-7) 39O0        July  1,  1998 


47.00 
51.00 
33.00 
22.00 
26.W 
27.00 

29.00 
38.00 
30.00 

27.00 
25.00 
44.00 

14.00 

20.00 
21.00 
35.W 


RaviaionOsIa 
*Apf.  1,  1998 

July  I,  1998 
July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  V998 

July  1,  1998 
July  1.  1998 

2July  1,  1984 

2  July  1,  1984 

2  July  1,  1984 

July  1,  1998 

July  1,  1998 

July  1,  1998 

'July  1,  1998 

July  1,  1998 

July  1,  1998 

July  1,  1996 
July  1,  1998 
July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 

July  1,  1998 

July  1,  1998 
July  1,  1998 
July  1,  1998 


(869^)34^)0130-1) 27.00        July  1,  1998 


39 (869-034-00133-5) 


23.00        July  1,  1998 


40  Parts: 

M9  (869-034-00134-3) 31.00 

50-61  „ (869-034-00135-1) 24.00 

52  (52.01-52.1018) (869-034-00136-0) 28.00 

52  (52.1019-End)  (869-034-00137-8) 33.00 

53-59  (869^)34-00138-6) 17.00 

60  (869-034K)0139-«) 53.00 

61-62  (869-034^)0140-8) 18.M 

63  (869-034-00141-6) 57.W 

64-71  »«-:^.  (869-034-00142-4) 11.00 

72-80 (869-034-00143-2) 36.00 


81-85  ., (869-034-00144-1) 

86  :...  (869-034-00144-9) 

87-135 (869-034-00146-7) 

136-149 (869-034^)0147-5) 

150-189 (869-034-00148-3) 

190-259 (869-034-00149^1) 

260-265 (869-034-00150-9) 


31.00 
53.00 
47.00 
37.00 
34.00 
23.00 
29A) 


July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1996 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 
July  1,  1998 


TWa 


Stock  Numter 


Prica       itovMonOate 


266-299 (869-034-00151-3) 

300-399 (869-034-00152-1) 

400-424 (869^)34-00153-0) 

425-699 (869-034-00154-8) 

700-789 (869-034-00155-6) 

790-End  (86W)34-0015^^) 


33.W 
26.00 
33.00 
42.00 
41.00 
22X0 


41  Chapters: 

1, 1-1  to  1-10 „ 13.00 

1, 1-1 1  to  Appendix,  2  (2  Reserved) 13.00 


3-6 

7 

8 

9 

10-17 


14O0 

6.00 

4.50 

13.00 

9.50 


July  1,  1998 
July  1.  1998 
July  1,  1998 
July  1,  1996 
July  1,  1996 
July  1,  1996 

3July  1.  1984 

iJuly  1,  1984 

^July  1,  1984 

^July  1,  1984 

3July  1.  1984 

JJuly  1,  1984 

iJuly  1,  1984 

3  July  1,  1984 

3July  1,  1984 

iJuiy  1,  1984 

JJuly  1,  1984 

July  1,  1998 

July  1,  1996 

July  1.  1998 

July  1,  1998 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 

Oct,  1,  1998 
Oct.  1,  1998 

44  .-. (869-034-O0166-1) AiJOO       Oct.  1,  1998 

45P8rts: 

1-199  (669-034-00167-0)  .. 

200-499 (869-034-00 168-8)  .. 

500-1199 (869-034-00169-6)  .. 

1200-End (869^)34-00170-0)  .. 


18,  Vol.  I,  Ports  1-5 „ 13.00 

18,  Vol.  II,  Ports  6-19 „ 13.00 

18,  Vol.  III.  Ports  20-52 13.00 

19-100  13.00 

1-100  „ (869-034-00157-2) 13.00 

101  (869-034-00158-1) 37.00 

.  102-200 (869-034^)0158-9) 15X10 

201-€nd  (869-034-O0160-2) 13X10 

42  Parts: 

1-399  (869-034-00161-1)  .. 

400-429 (869-034-00162-9)  .. 

430-End  (869-034-00163-7) .. 


34A) 
41.00 
51X)0 

43  Parts: 

1-999  (869-034-0C164-5) 30.00 

lOOO-end  (669-034-00 16&-3)  ...._     48X)0 


30.00 
18.00 
29.W 
39.00 

46  Parts: 

1-40  (869-034-00171-8) 26.W 

41-69  (869-034-00172-6) 21.00 

70-89  (869-034-00173-4) 8.00 


26.00 
14.00 
19.00 
25.00 
22.00 
16.x 

36J0O 
27.00 
24.00 
37.00 
40.00 


90-139 (869-034-00174-2) 

140-155 (669-034-00175-1) 

156-165 (869-034-00176-9) 

166-199 (869-034-00177-7) 

200-499 (869-034-001 78-5) 

500-End  (869-034-00179-3) 

47  Parts: 

0-19  (869-034-00180-7) 

20-39  (669-034-00161-5) 

40-69  (869-034-00182-3) 

70-79 (869-034-00183-1) 

80-End  (869-034-00184-0) 

48  Chapters: 

1  (Ports  1-51)  (869-034-00185-8) 51.00 

1  (Ports  52-99)  (869-034-00 186-6) 29.00 

2  (Ports  201-299) (869-034-00167-4) 34.00 

3-6 (869-034-00188-2) 29.00 

7-14 (869-034-00189-1) 32.00 

15-28  (869-034-00190^) 33.00 

29-End  (869-034-00191-2) 24.00 

49  Parts: 

1-99  (869-034-00192-1) 31.00 

100-185 (869-034-00193-9) 50.00 

186-199 ...._ (869-034-O0194-7) UJOO 

200-399 „ (869-034-00195-5) 46J0O 

400-999 (869-034-00196-3) 54.00 

1000-1 199  (869-034-00197-1) 17.00 

1200-€nd (869-034-00198-0) 13.00 

50  Parts: 

1-199  (86W)34-00 199-8) 

200-599 (869-034-00200-5) 

600*id  (869-034-00201-3) 


42.00 
22.00 
33O0 


Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1.  1998 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1996 
Oct.  1,  1998 
Oct.  1,  1996 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1996 
Oct.  1,  1998 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1,  1998 
Oct.  1  1998 
Oct.  1,  793 
Oct.  1,  1998 

Oct.  1,  1998 
Oct.  1,  1996 
Oct.  1,  1998 


.VUl 
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TW« 


Stock  Number 


Price       Revision  Date 


CFR  Index  and  Findings  _       ..,««. 

Aids (869-03*^X)049-6) 46.00        JCBi.  1,  1998 


Complete  1998  CFR  set 951.00 

Microfiche  CFR  Edition: 

Subscription  (moited  OS  issued) 247.00 

Individual  copies 100 

Complete  set  (one-time  mailing) 247.00 

Complete  set  (one-time  mailing)  264.00 


1998 

1998 
1998 
1997 
1996 


Because  Title  3  s  an  arKiual  compilation,  ttw  volume  and  an  previous  volumes 
should  be  retailed  as  a  pefrrxanenl  reference  source. 

2The  July  1,  1965  edition  o<  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  ttw  fun  text  of  tl)e  Defense  Acquisition  Regulations 
in  Pats  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  parts.  „ 

^The  July  1,  1985  edHion  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurenrient  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1 984  containing  those  chapters. 

*Mo  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  1997  to  June  30,  1998.  The  volune  issued  July  1,  1997,  should  be  retained. 

»No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  1997  through  December  31,  1997.  The  CFR  volume  issued  as  of  January 
1 !  1997  should  be  reta*ied. 

»No  amendrnents  to  this  volume  were  promulgated  dwing  the  period  Apnl 
1997    through  Apri  1,  1998.  The  CFR  volume  issued  as  of  April  1,  1997, 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408.  under  the  Federal  Register  Act  (44  U.S.Q 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Ofnce,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 

documents  as  TEXT  (ASQI  text,  paphics  omitted).  PDF  (Adobe 
Portable  Dociunent  Format,  including  hill  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.opo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess^po.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S555,  or  S607  for  a  combined  Federal  Reidster,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Feder^  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  ^up  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
tore  wi  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburffh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  64  FR  12345. 
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FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  direcUy  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  April  20,  1999  at  9:00  am. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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Agrieultura  Department 

See  Cooperative  State  Research,  Education,  and  Extension 

Service 
See  Fann  Service  Agency 
See  Foreign  Agricultural  Service 
See  Forest  Service 
See  Grain  Inspection,  Packers  and  Stockyards 

Administi^tion 
See  Natural  Resources  Conservation  Service 

Alcohol,  TotMcco  and  Hrearms  Bureau 

NOTICES 

Agbncy  information  collection  activities: 
Proposed  collection;  comment  request,  18068-18070 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Health  commimication  research,  18033-18034 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Head  Start— 
University-head  start  partnerships  and  headstart 
research  scholars,  18035 

Commerce  Department 

See  Export  Administration  Bureau 
See  International  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
See  National  Telecommunications  and  Information 
Administration 

Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 

Meetings: 
Strategic  Plaiming  Task  Force  on  Research  FadUties, 
17993 

Corporation  for  National  and  Community  Service 

NOTICES 

AmeriCorps  funds;  match  requirements  waiver. 
Virgin  Islands,  Guam,  American  Samoa,  and  Northern 
Mariana  Islands,  18004-18005 

Defense  Department 

NOTICES 

Travel  per  diem  rates,  civilian  personnel;  changes; 
correction,  18075-18080 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearing,  determinations,  etc.: 

Oixirch  of  the  Living  Tree,  18056 

Ethical  Nutritionals.  LLC.  18056-18057 

High  Standard  Products.  18057 


Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Bilingual  education  and  minority  languages  affairs — 
Bilingual  training  for  all  teachers;  correction.  18005 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Electric  energy;  export  and  import  authorizations,  permits, 
etc.: 
Sumas  Energy  2,  Inc.,  18005 
Grants  and  cooperative  agreements;  availability,  etc.: 
On-line  temperature  measurement  instrumentation  ior 
gasification  process  control,  18005-18006 
Meetings: 
Environmental  Management  Advisory  Board;  correction, 
18006 
Reports  and  guidance  doomients;  availability,  etc.: 
Foreign  research  reactor  spent  fuel  fee  poUcy,  18006- 
18007 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
District  of  Colvunbia,  17982 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Idaho;  correction,  17990-17991 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request.  18015- 
18016 
Meetingsj 
State  FIFRA  Issues  Research  and  Evaluation  &oup, 
18016 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Evergreen  Manor  Groimdwater  Contamination  Site,  IL, 

18016-18017 
Metal  Bank  Superfund  Site,  PA,  18017 
Toxic  and  hazardous  substances  control: 
Lead-based  paint  activities  in  target  housing  anlik:hild- 
occupied  facilities;  State  and  Indian  Tribe 
authorization  applications — 
Colorado,  18017-18020 

Executive  Office  of  the  President 

See  Presidential  Docxunents 

Export  Administration  Bureau 

RULES 

Export  licensing: 
Organization  of  American  States  (OAS);  model 

regulations  for  control  of  international  movement  of 
firearms,  parts,  (components,  and  ammunition, 
17968-17975 
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Farm  Sarvica  Agancy 

RULES 

Special  programs: 
Dairy  indemnity  payment  program,  17942-17943 

Fadaral  Aviation  Administration 

RULES 

Airworthiness  directives: 
CFM  International,  17962-17964 
General  Electric  Co..  17951-17954,  17958-17962 
International  Aero  Engines,  17956-17958 
Pratt  &  Whitney,  17947-17956 
Robinson  HeUcopter  Co.,  17964-17968 

PROPOSED  RULES 

Air  traffic  operating  and  flight  rules,  etc.: 

Parachute  operations,  18301-18314 
Class  E  airspace,  17983-17985 

NOTICES 

Environmental  statements;  availability,  etc.: 
Toledo  Express  Airport,  OH;  noise  compatibility  plan, 
18065 
Environmental  statements;  notice  of  intent: 
T.F.  Green  Airport,  Warick,  RI;  noise  compatibility 
program,  18065 
Passenger  facility  charges;  applications,  etc.: 
John  F.  Kennedy  International  Airport,  NY,  et  al.,  18065- 

18066 
Metropohtan  Oakland  International  Airport,  CA,  18066- 
18067 


Fadaral  Communications  Commiaaion 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  18020-18021 
Submission  for  0MB  review;  comment  request,  18021- 
18023 

Meetings;  Sunshine  Act,  18023-18024 

Fadaral  Dapoait  Inauranca  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  18024 

Fadaral  Energy  Regulatory  Commiaaion 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Electrade  Corp.  et  al.,  18012-18014 
Hydroelectric  applications,  18014-18015 
Applications,  hearings,  determinations,  etc.: 
ANR  Pipeline  Co.,  18007-18008 
CNG  transmission  Corp.,  18008 
Colimibia  Gas  Transmission  Corp.,  18008 
El  Paso  Natural  Gas  Co.,  18008-18009 
Iroquois  Gas  Transmission  System,  L.P.,  18009 
Kern  River  Gas  Transmission  Co.,  18009 
Mississippi  River  Transmission  Corp.,  18009-18010 
ReUant  Energy  Gas  Transmission  Co.,  18010 
Transcontinental  Gas  Pipe  Line  Corp.,  18010-18012 
WilUams  Gas  Pipelines  Central,  Inc.,  18012 

Fadaral  Houaing  Entarprlaa  Oversight  Office 

PROPOSED  RULES 

Risk-based  capital: 
Stress  tests;  house  price  index  (HPI)  use  and  benchmark 
loss  experience  estabUshment,  18083-18300 


Federal  Maritime  Commiaaion 

NOTICES 

Freight  forwarder  licenses: 

Air-Mar  Shipping,  Inc.,  et  al.,  18024-18025 

Irwin  Brown  Co.,  18025 

Federal  Reserve  Syatam 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acqmsitions,  and  mergers,  18025 
Meetings;  Simshine  Act,  18025 

Federal  Trade  Commiaaion 

PROPOSED  RULES 

Industry  guides: 
Dog  and  cat  food  industry;  correction,  18081 
Law  book  industry;  correction,  18081 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 
18025-18032  * 

Flail  and  Wildlife  Service 

PROPOSED  RULES 

National  wildlife  refuge  system: 
Lead  Free  Fishing  Areas;  fishing  sinkers  and  jigs  made 
with  lead;  prohibited  use,  17992 

Food  and  Drug  Adminiatration 

PROPOSED  RULES 

Human  drugs: 
Progestational  drug  products;  labeling  directed  to  patient, 
17985-17988 
NOTICES 
Human  drugs: 
Progestational  drug  products;  warnings  and 

contraindications  on  physician  and  patient  labeling, 
18035-18036 

Foreign  Agricultural  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Agricultural  Policy  Advisory  Committee  for  Trade,  et  al., 
17993-17994 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent; 

Delta  and  Guiuiison  Coimties,  CO;  coal  lease  and 
exploration,  18044-18046 
Meetings: 

Oregon  Coast  Provincial  Advisory  Committee,  17994 

General  Accounting  Office 

NOTKES 

Meetings: 
Federal  Accounting  Standards  Advisory  Board,  18032 

Grain  Inapection,  Packers  and  Stocicyards  Administration 

NOTICES 

Meetings: 
Grain  Inspection  Advisory  Committee,  17994 

Hea!tli  and  Human  Servicea  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  FamiUes  Administration 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 
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Housing  and  UrtMn  Developmsnt  Department 

See  Federal  Housing  Enterprise  Oversight  Office 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  18040 
Grants  and  cooperative  agreements  awards: 
Public  and  Indian  housing — 
Economic  Development  and  Supportive  Services  and 
Tenant  Opportunities  Programs,  18040-18044 

Immigration  and  Naturalization  Servica 

RULES 

Immigration: 
Commercial  delivery  service  as  a  form  of  personal  service 
for  the  delivery  of  Notices  of  Intention  to  Fine, 
17943-17944 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  18070-18073 

Meetings: 
atizen  Advocacy  Panel,  18073-18074 

International  Trade  AdmlnlstratiQn 

NOTICES 
Antidumping: 
Steel  wire  rope  from — 
Korea,  17995-17998 
Welded  carbon  steel  pipes  and  tubes  from — 
Thailand,  17998-18001 
Coimtervailing  duties: 
Cut-to-length  carbon  steel  plate  from — 
Belgium,  18001-18003 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Immigration  and  Naturalization  Service 
RULES 
Privacy  Act: 

Systems  of  records,  17977-17978 
NOTICES 
Pollution  control;  consent  judgments: 

Gallatin  Steel  Co.,  18049-18050 

Prairie  Sand  &  Gravel,  Inc..  18050 

Ribi  Immimochem  Researdi,  Inc..  et  al..  18050-18051 

Riehl,  Ralph,  Jr.,  et  al.,  18051 

Yellowstone  Pipe  Line  Co.  et  al.,  18051 
Privacy  Act: 

Systems  of  records,  18051-18056 

Land  Management  Bureau 

NOTICES 

Qosiue  of  public  lands: 

Nevada,  18044 
Environmental  statements;  notice  of  intent: 
Delta  and  Guimison  Counties,  CO;  coal  lease  and 
exploration,  18044-18046 
Meetings: 
Resource  advisory  coimcils — 
Southeast  C^egon.  18047 


Southwest,  18046 
Survey  plat  filings: 

Nevada,  18047 

Wisconsin.  18047-18048 
Withdrawal  and  reservation  of  lands: 

Idaho;  correction,  18048 

IMInerals  Management  Service 

PROPOSED  RULES 

Royalty  managemeat: 
Oil  value  for  royalty  due  on  Federal  leases;  comment 
extension,  17990 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  18036 
National  Heart,  Lung,  and  Blood  Institute.  18036-18037 
National  Institute  of  Allergy  and  Infectious  Diseases, 

18037-18038 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  18037-18038 
Scientific  Review  Center,  18038-18039 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Meetings: 
Western  Pacific  Fishery  Management  Council,  18003- 
18004 

National  Park  Service 

NOTICES 

Boundary  establishement,  descriptions,  etc.: 

Point  Reyes  National  Seashore.  CA,  18048 
Meetings: 

Kaloko-Honokohau  National  Historical  Park  Advisory 
Commission,  18048 
National  Register  of  Historic  Places: 

Pending  nominations,  18048-18049 
Official  insignia: 

Bicentennial  Anniversary  of  the  Lewis  and  Clark 
E3q)edition,  20003-20006;  designation,  18049 

National  Telecommunications  and  Information 
Administration 

NOTKES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Public  telecommxmications  facilities  program,  18004 

NaUonai  Transportation  Safety  Board 

NOTICES 

Meetings:  Simshine  Act,  18057 

Natural  Resources  Conservation  Servioa 

NOTICES 

Field  office  technical  guides;  changes: 
Indiana,  17994 
Louisiana,  17995 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utilization  fedlities;  domestic  Ucensing: 
Nuclear  power  plants — 
TFKF  national  consensus  standard;  safety  systems; 
power,  instrumentation  and  control  portions; 
incorporation  by  reference,  17944-17946 


VI 
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Nuclear  powrer  reactors — 
Emeigency  preparedness  programs,  safeguards 
contingency  plans,  and  security  programs; 
licensees'  independent  reviews  and  audits; 
correction,  17947 
NOTKE8 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  18057-18058 
Submission  for  0MB  review;  comment  request,  18058 
Environmental  statements;  availability,  etc.: 

Niagara  Mohawk  Power  Corp.,  18059-18062 
Applications,  hearings,  determinations,  etc.: 
Baltimore  Gas  &  Electric  Co.,  18058-18059 

Offle«  of  Federal  Houaing  Enterprlaa  Overaight 
See  Federal  Housing  Enterprise  Oversight  Office 

Paraonnel  Managament  Offlca 

RULES 

Prevailing  rate  systems,  17941-17941 

Praaldantial  Documanta 

PROCLAMATIONS 

Special  observances: 
Former  Prisoner  of  War  Recognition  Day,  National  (Proc. 

7182).  18319-18322 
Pan  American  Day  and  Pan  American  Week  (Proc.  7181), 
18315-18318 

Public  Health  Sarvica 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Toxicology  Program — 
Special  Emphasis  Panel,  18040 

Sacuiitiaa  and  Exchange  Commiaaion 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Goldman  Sachs  Group,  Inc.,  et  al.,  18062-18063 

Small  Buainess  Administration 

NOTICES 

Intergovernmental  review  of  agency  programs  and 
activities,  18064-18065 

Surface  Mining  Raclamation  and  Enforcement  Offlca 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Maryland,  17978-17980 
Ohio,  17980-17982 


Surface  Tranaportatlon  Board 

NOnCES 

Railroad  operation,  acquisition,  construction,  etc.: 
CSX  Transportation,  Inc.,  18067 

Tranaportatlon  Dapartmant 

See  Federal  Aviation  Administration 
See  SuT&ce  Transportation  Board 

Traaaury  Dapartmant 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Internal  Revenue  Service 
NOTICES 
Meetings: 
Debt  Management  Advisory  Committee,  18067-18068 

Unitad  Stataa  Information  Agency 

RULES 

Exchange  visitor  program: 

Short-term  scholars;  participation  in  seminars, 
workshops,  etc.,  17975-17976 

Siunmer  travel/work  programs,  17976-17977 
PflOPOSEO  RULES 

Exchange  visitor  program: 
Au  pair  programs;  oversight  and  general  accountability, 
17988-17990 
NOTICES 

Art  objects;  importation  for  exhibition: 
Portraits  by  Ingres:  Image  of  an  Epoch,  18074 


Separata  Parte  In  Thia  laaua 

Part  11 

Federal  Housing  Enterprise  Oversight  Office,  18083-18300 

Part  III 

Department  of  Transportation,  FedOTal  Aviation 
Administration,  18301-18314 

Part  iV 

The  President,  18315-18318 

PartV 

The  President,  18319-18322 


Reader  Alda 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Rules  and  Regulations 


Federal  Register 

Vol.  64,  No.  70 

Tuesday,  April  13,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart532 

RIN  3206-AI04 

Prevailing  Rate  Systems;  Abolishment 
of  the  Oriando,  FL,  Appropriated  Fund 
Wage  Area 

AGENCY:  Office  of  Personnel 

Management. 

action:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  to 
abolish  the  Orlando,  Florida, 
appropriated  fund  Federal  Wage  System 
wage  area.  This  change  is  being  made 
because  of  the  closure  of  the  Orlando 
wage  area's  host  installation,  the 
Orlando  Naval  Training  Station.  This 
closure  left  the  lead  agency  for  the 
Orlando  wage  area,  the  Department  of 
Etefense,  wiUiout  an  installation  in  the 
wage  area  capable  of  hosting  annual 
local  wage  siu^eys. 

DATES:  This  final  regulation  is  effective 
on  May  13, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Hopkins  at  (202)  606-2848, 
FAX:  (202)  606-0824,  or  email  to 
jdhopkin@opm.gov. 
SUPPLEMENTARY  INFORMATION:  On 
October  3, 1997,  the  Office  of  Persoimel 
Management  (OPM)  published  an 
interim  rule  (62  FR  51759)  to  remove 
the  requirement  that  a  full-scale  wage 
survey  be  conducted  in  the  Orlando, 
Florida,  appropriated  fund  Federal 
Wage  System  (FWS)  wage  area.  The 
Orlando  wage  area  consisted  of  Orange, 
Osceola,  Seminole,  and  Volusia 
Counties  in  Florida.  The  Federal 
Prevailing  Rate  Advisory  Committee 
(FPRAC),  the  national  labor- 
management  committee  responsible  for 
advising  OPM  on  matters  concerning 
the  pay  of  FWS  employees, 
recommended  by  consensus  that  we 


abolish  the  Orlando  wage  area.  A  full- 
scale  wage  survey  was  scheduled  to 
begin  in  the  wage  area  in  September 
1997.  However,  at  that  time,  the 
Orlando  wage  area's  host  installation, 
the  Orlando  Naval  Training  Station,  was 
preparing  to  close.  The  Department  of 
IDefense  (DOD),  the  lead  agency  for  the 
Orlando  wage  area,  was  left  without  an 
installation  in  the  wage  area  capable  of 
hosting  annual  local  wage  surveys. 
Without  a  host  installation,  DOD  was 
unable  to  conduct  the  scheduled  1997 
full-scale  wage  survey. 

The  interim  rule  provided  a  30-day 
public  comment  period,  during  which 
OPM  did  not  receive  any  comments. 
Based  on  FPRAC's  previous  consensus 
reconunendation,  the  interim  rule  is 
being  adopted  as  a  final  rule  with  no 
changes. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure,  Freedom  of  information, 
Government  employees,  Reporting  and 
recordkeeping  requirements.  Wages. 

Accordingly,  imder  the  authority  of  5 
U.S.C.  5343,  the  interim  rule  (62  FR 
51759)  amending  5  CFR  part  532 
pubUshed  on  October  3, 1997,  is  being 
adopted  as  final  with  no  changes. 

Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

[FR  Doc.  99-9159  Filed  4-12-99;  8:45  am] 

BIUMG  CODE  632S-01-P 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AI13 

Prevailing  Rate  Systems;  Redefinition 
Of  the  Ortando,  FL,  Appropriated  Fund 
Wage  Area 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  to 


redefine  Orange,  Osceola,  Seminole,  and 
Volusia  Counties,  Florida,  from  the 
Orlando,  FL,  appropriated  fund  Federal 
Wage  System  (FWS)  wage  area  to  the 
Jacksonville,  FL,  FWS  wage  area.  This 
change  is  being  made  because  the 
closure  of  the  Orlando  wage  area's  host 
installation,  the  Orlando  Naval  Training 
Station,  left  the  Department  of  Defense 
without  an  installation  in  the  Orlando 
wage  area  capable  of  hosting  local  wage 
surveys. 

DATES:  This  final  rule  is  effective  on 
May  13, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Hopkins,  (202)  606-2848,  FAX: 
(202)  606-0824,  or  email  to 
idhopkin@opm.gov. 

SUPPLEMENTARY  INFORMATION:  On 

February  9,  1998,  the  Office  of 
Personnel  Management  (OPM) 
published  an  interim  rule  (63  FR  6471) 
to  redefine  the  Orlando,  Florida,  Federal 
Wage  System  (FWS)  wage  area.  The 
Federal  Prevailing  Rate  Advisory 
Committee  (FPRAC),  the  national  labor- 
management  committee  responsible  for 
advising  OPM  on  matters  concerning 
the  pay  of  FWS  employees, 
recommended  by  consensus  that  we 
redefine  Orange,  Osceola,  Seminole,  and 
Volusia  Counties,  FL,  from  the  Orlando 
wage  area  to  the  Jacksonville,  FL,  FWS 
wage  area.  In  September  1997,  a  full- 
scale  wage  survey  was  scheduled  to 
begin  in  the  Orlando  wage  area; 
however,  the  Orlando  wage  area's  host 
installation,  the  Orlando  Naval  Training 
Station,  was  preparing  to  close.  The  lead 
agency  for  the  Orlando  wage  area,  the 
Department  of  Defense  'DOD),  was  left 
without  an  activity  in  the  wage  area 
capable  of  hosting  local  wage  surveys. 
Because  DOD  was  unable  to  conduct  the 
survey,  OPM  abolished  the  Orlemdo 
wage  area  (62  FR  51759)  and  removed 
the  requirement  that  a  local  wage  survey 
be  conducted  in  the  Orlando  wage  area. 

Employees  being  paid  rates  from  the 
Orlando  wage  schedule  were  converted 
to  the  Jacksonville  wage  schedule  on  the 
first  day  of  the  first  applicable  pay 
period  begiiming  on  or  after  March  11. 
1998.  OPM  did  not  receive  any 
comments  on  the  interim  rule  diuing  its 
30-day  public  comment  period.  Based 
on  the  previous  consensus 
recommendation  of  FPRAC,  the  interim 
rule  is  being  adopted  as  a  final  rule 
without  any  changes. 


17942  Federal  Register/Vol.  64,  No.  70/Tuesday,  April  13,  1999/Rules  and  Regulations 


Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure,  Freedom  of  information, 
Government  employees.  Reporting  and 
recordkeeping  requirements,  Wages. 

Accordingly,  under  the  authority  of  5 
U.S.C.  5343,  the  interim  rule  (63  FR 
6471)  amending  5  CFR  part  532 
published  on  February  9, 1998,  is  being 
adopted  as  final  with  no  changes. 

Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

(FR  Doc.  99-9158  Filed  4-12-99;  8:45  am] 

BILUNO  CODE  632S-01-P 


DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agency 
7  CFR  Part  760 
RIN  0560-AF66 

Dairy  Indemnity  Payment  Program 

AGENCY:  Farm  Service  Agency,  USDA. 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
authority  citation  for  the  Dairy 
Indemnity  Payment  Program  (DIPP) 
regulations  to  cover  the  expenditure  of 
additional  funds  that  were  recently 
appropriated.  The  DIPP  indemnifies 
dairy  farmers  for  milk  and 
manufacturers  of  dairy  products  who 
have  been  directed  to  remove  their  milk 
or  dairy  products  &om  commercial 
markets  because  of  the  presence  of 
certain  specified  forms  of 
contamination. 
EFFECTIVE  DATE:  April  13,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raellen  Erickson,  Agricultural  Program 
Specialist,  Price  Support  Division,  FSA, 
USDA,  STOP  0512, 1400  Independence 
Avenue,  SW,  Washington,  DC  20250- 
0512;  telephone  (202)  720-7320;  e-mail 
address  is 

raellen_:_erickson@wdc.fsa.usda.gov. 
SUPPt.EMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 


Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  foimd  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are  Dairy 
Indemnity  Payments,  Number  10.053. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  because  the 
Farm  Service  Agency  is  not  required  by 
5  U.S.C.  533  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  these  determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  hvunan 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115  (June  24. 1983). 

Executive  Order  12988 

This  rule  has  been  reviewed  pursuant 
to  Executive  Order  12988.  To  the  extent 
State  and  local  laws  are  in  conflict  with 
these  regulatory  provisions,  it  is  the 
intent  of  CCC  that  the  terms  of  the 
regulations  prevail.  The  provisions  of 
this  rule  are  not  retroactive.  Prior  to  any 
judicial  action  in  a  court  of  competent 
jurisdiction,  administrative  review 
under  7  CFR  part  780  must  be 
exhausted. 

Paperwork  Reduction  Act 

The  amendment  to  7  CFR  part  760  set 
forth  in  this  final  rule  does  not  contain 
additional  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35. 
Existing  information  collections  were 
approved  by  OMB  and  assigned  OMB 
Control  Number  0560-0116. 

Background 

The  DIPP  was  originally  authorized 
by  section  331  of  the  Economic 
Opportunity  Act  of  1964,  Pub.  L.  88- 
452.  The  statutory  authority  for  the 
program  has  been  amended  and 
extended  several  times.  Funds  were 
appropriated  for  DIPP  by  the 
Agriculture,  Rural  Development,  Food 


and  Drug  Administration,  and  Related 
Agencies  Act,  1998  ("die  1998  Act"). 
Pub.  L.  105-66,  111  Stat.  2079,  which 
authorizes  the  program  until  the 
$550,000  in  funds  appropriated  under 
that  act  are  expended.  More  recently, 
funds  were  appropriated  for  this 
program  by  the  Agriculture,  Rural 
Development,  Food  and  E>rug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1999  ("the  1999 
Act"),  Pub.  L.  105-277, 112  Stat.  2681, 
which  authorizes  the  program  to  be 
carried  out  until  the  $450,000  in  funds 
appropriated  under  the  1999  Act  are 
expended.  Not  all  the  funds 
appropriated  under  the  1998  Act  have 
been  expended  and  the  remaining  funds 
are  still  available  in  addition  to  the 
funds  appropriated  under  the  1999  Act. 

The  objective  of  DIPP  is  to  indemnify 
dairy  farmers  for  milk  and 
manufacturers  of  dairy  products  who 
have  been  directed  to  remove  their  milk 
or  dairy  products  from  commercial 
markets  because  such  milk  or  dairy 
products  contain  certain  harmful 
chemical  residues.  In  addition,  the  DIPP 
also  indemnifies  dairy  fanners  who 
have  been  directed  to  remove  milk  bom 
commercial  markets  due  to  residues  of 
certain  other  chemicals  or  toxic 
substances,  or  contamination  by  nuclear 
radiation  or  fallout. 

The  regulations  governing  the 
program  are  set  forth  at  7  CFR  part  760. 
This  final  rule  makes  no  changes  in  the 
substantive  provisions  of  the 
regulations.  Because  the  only  purpose  of 
this  final  rule  is  to  revise  the  authority 
citation  to  include  the  reference  to  the 
1999  Act,  it  has  been  determined  that  no 
further  public  rulemaking  is  required.  In 
addition,  section  1133  of  the  1999  Act 
provides  statutory  authority  to  issue 
final  regulations  without  a  notice  and 
comment  period.  Therefore,  this  final 
rule  shall  become  effective  upon  the 
date  of  publication  in  the  Federal 
Register. 

List  of  Subjects  in  7  CFR  Part  760 

Dairy  products,  Indemnity  payments. 
Pesticides  and  pests. 

Accordingly,  7  CFR  part  760  is 
amended  as  follows: 

PART  760— INDEMNITY  PAYMENT 
PROGRAMS 

Subpart— Dairy  Indemnity  Payment 
Program 

The  authority  citation  for  Subpart — 
Dairy  Indemnity  Payment  Program  is 
revised  to  read  as  follows: 

Authority:  Dairy  Indemnity  Program,  Pub. 
L.  105-86,  111  Stat.  2079  and  Pub.  L.  105- 
277, 112  Stat.  2681. 
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Signed  in  Washington,  DC,  on  March  30, 
1999. 

Parka  Shackelford, 

Acting  Administrator,  Farm  Service  Agency. 
[FR  Doc.  99-9129  Filed  '4-12-99;  8:45  am) 
BILUNQ  CODE  3410-06-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8CFRPart103 
PNS  No.  1«52-8q 

The  Addition  of  Commercial  Delivery 
Service  as  a  Form  of  Personal  Service 

RIN1115-AF30 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

summary:  This  rule  amends  the 
Immigration  and  Natiualization  Service 
(Service)  regulations  by  adding  the  use 
of  commercial  delivery  service  as  a  form 
of  personal  service  for  the  delivery  of 
Notices  of  Intention  to  Fine  (NIFs), 
Form  1-79,  by  the  Service.  A 
commercial  delivery  service  allows  for 
the  registered  signature  of  the  addressee 
or  other  responsible  party  to  be  on 
record,  allows  Service  personnel  to  be 
able  to  track  the  mailing  status  of  the 
copy  on  a  computer  information  system, 
and  allows  the  addressee  to  receive  the 
copy  in  a  timely  and  efficient  manner. 
The  change  is  intended  to  facilitate  and 
improve  tiie  personal  service  of  NIFs. 
DATES:  This  final  rule  is  effective  April 
13, 1999. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Marylena  S.  Kruszka,  Immigration  Fines 
Officer,  National  Fines  Office, 
Immigration  and  Naturalization  Service, 
1400  Wilson  Blvd.,  Suite  210,  Arlington, 
VA  22209,  telephone  (202)  305-7018. 
SUPPLEMENTARY  INFORMATKM:  Currently, 
§  103.5a(a)(2)  permits  the  Service  to 
personally  serve  notices,  decisions,  or 
orders  by:  (1)  Personally  delivering  the 
paperwork  to  the  person  in  question;  (2) 
delivering  the  paperwork  to  the  person's 
residence;  (3)  delivering  the  paperwork 
to  the  person's  attorney;  or  by  (4) 
mailing  a  copy  by  certified  or  registered 
mail  with  a  retirni  receipt.  This  rule 
adds  commercial  overnight  delivery 
service  as  a  form  of  personal  service  for 
NIFs. 

Why  Is  the  Service  Making  This 
Change? 

Currently,  the  National  Fines  Office 
(NFO)  mails  out  approximately  7,000 
NIFs  per  year  via  certified  mail.  By 
permitting  commercial  delivery.  Service 


personnel  can  use  a  commercial 
computer  information  system  to 
complete  the  mail  delivery  forms, 
instantly  track  the  status  of  the  package, 
and  retrieve  the  registered  signatiuB  of 
the  addressee.  Commercial  delivery 
services  generally  guarantee  delivery 
within  one  or  two  business  days.  The 
NFO  currently  pays  $2.32  per  NIF  sent 
via  certified  mail,  and  $3.50  via 
commercial  delivery  service.  Even 
though  commercial  delivery  is  more 
expensive  per  NIF  sent,  multiple  NIFs 
can  be  included  and  tracked  in  one 
overnight  package;  this  is  not  the  case 
with  certified  mail.  There  is  also  a  cost 
involved  in  preparing  the  certified  mail 
envelopes  and  filing  the  return  receipts. 
The  NFO  has  developed  a  method  to 
record  the  overnight  delivery  tracking 
niunber  for  each  NIF  sent  via 
commercial  delivery  service  so  there  is 
no  need  to  file  a  receipt.  Moreover, 
since  the  commercial  delivery  system  is 
automated,  preparing  the  pa<±ages  for 
mailing  is  less  time  consxuning.  Overall, 
there  is  a  cost  savings  that  will  flow 
from  the  time  and  effort  saved  by  using 
a  commercial  delivery  service.  Notice  of 
Intention  to  Fine  require  timely 
responses  by  the  recipient;  therefore, 
guaranteed,  verifiable  delivery  is 
beneficial  to  both  the  Service  and  the 
public.  Accordingly,  the  Service  is 
amending  §  103.5a(a)  to  include 
commercial  delivery  service  as  a  form  of 
personal  service  for  NIFs. 

Good  Cause  Exception 

This  final  rule  is  effective  upon 
publication  in  the  Federal  Register. 
CompUance  with  5  U.S.C.  553  with 
regard  to  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary  in 
this  instance  and  would  serve  no  useful 
pxirpose  because  the  amendment  relates 
to  agency  procedure  and  practice. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  is  intended  to 
increase  Service  efficiency  and  reduce 
costs  to  the  Government. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 


governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  or  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Natiualization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Plaiming  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulation  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federaUsm  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988  Civil  Justice 
Reform 

This  final  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  E.0. 12988. 

List  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procediu^.  Authority  delegations 
(Government  agencies).  Freedom  of 
information.  Privacy,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

Accordingly,  part  103  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAIUVBIUTY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 
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Authority:  5  U.S.C.  552,  552(a];  8  U.S.C. 
1101, 1103. 1201, 1252  note,  1252b.  1304, 
1356;  31  U.S.C.  9701;  E.O.  12356;  47  FR 
14874, 15557;  3  CFR,  1982  Comp.,  p  166;  8 
CFRpart2. 

2.  Section  103.5a  is  amended  by 
adding  a  new  paragraph  (a)(3)  to  read  as 
follows: 

§  103.5a    Service  of  notification,  decisions, 
and  other  papers  by  the  Service. 

•        *        •        *        * 

(a)*  •  • 

(3)  Personal  service  involving  notices 
of  intention  to  fine.  In  addition  to  any 
of  the  methods  of  personal  service  listed 
in  paragraph  (a)(2)  of  this  section, 
personal  service  of  Form  1-79,  Notice  of 
Intention  to  Fine,  may  also  consist  of 
delivery  of  the  Form  1-79  by  a 
commercial  delivery  service  at  the 
carrier's  address  on  file  with  the 
National  Fines  Office,  the  address  listed 
on  the  Form  1-849,  Record  for  Notice  of 
Intent  to  Fine,  or  to  the  office  of  the 
attorney  or  agent  representing  the 
carrier,  provided  that  such  a  commercial 
delivery  service  requires  the  addressee 
or  other  responsible  party  accepting  the 
package  to  sign  for  the  package  upon 
receipt. 
***** 

Dated:  March  12, 1999. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 
|FR  Doc.  99-9162  Filed  4-12-99;  8:45  am] 
BILLMQ  COOE  441»-10-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
RfN  3150-AF96 

Codes  and  Standards:  IEEE  National 
Consensus  Standard 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
to  incorporate  by  reference  n?KF  Std. 
603-1991,  a  national  consensus 
standard  for  power,  instrumentation, 
and  control  portions  of  safety  systems  in 
nuclear  power  plants.  Use  of  IEEE  Std. 
603-1991  is  mandatory  for  new  nuclear 
power  plants  and  design  approvals  or 
certifications  and  is  voluntary  for 
existing  nuclear  power  plants  and 
design  approvals.  This  action  is 
necessary  to  endorse  the  latest  version 
of  this  national  consensus  standard  in 
NRC's  regulations  because  IEEE  has 
withdrawn  IEEE  Std.  279-1971. 


EFFECTIVE  DATE:  The  final  rule  is 
effective  on  May  13, 1999.  The 
incorporation  by  reference  of  IEEE  Std. 
603-1991  is  approved  by  the  Director  of 
the  Federal  Register  as  of  May  13, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Satish  K.  Aggarwal,  Senior  Program 
Manager,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555— 
0001,  Telephone:  301-415-6005,  Fax: 
301-415-5074,  E-mail:  SKA@NRC.GOV. 
SUPPLEMENTARY  INFORMATION:  10  CFR 
part  50,  "Domestic  Licensing  of 
Production  and  Utilization  Facilities," 
§  50.55a(h)  requires  that  the  protection 
systems  in  nuclear  power  plants  meet 
the  requirements  stated  in  IEEE  Std. 
279-1971,  "Criteria  for  Protection 
Systems  for  Nuclear  Power  Generating 
Stations,"  in  effect  on  the  formal  docket 
date  of  the  application.  However,  IEEE 
has  withdravra  IEEE  Std.  279-1971  and 
has  superseded  it  with  IEEE  Std.  603- 
1991,  "Criteria  for  Safety  Systems  for 
Nuclear  Power  Generating  Stations."  On 
April  23, 1998  (63  FR  20136),  the  NRC 
published  a  proposed  rule  in  the 
Federal  Register  that  would  amend  its 
regulations  to  incorporate  IEEE  Std. 
603-1991  for  power,  instrumentation, 
and  control  portions  of  safety  systems. 
This  action  is  consistent  with  the 
provisions  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995, 
Pub.  L.  104-113,  which  encourages 
Federal  regulatory  agencies  to  consider 
adopting  industry  consensus  standards 
as  an  alternative  to  de  novo  agency 
development  of  standards  affecting  an 
industry.  This  action  is  also  consistent 
with  the  NRC  policy  of  evaluating  the 
latest  versions  of  national  consensus 
standards  in  terms  of  their  suitability  for 
endorsement  by  regulations  or 
regulatory  guides. 

Currently,  10  CFR  50.55a(h)  specifies 
that  "protection  systems"  for  plants 
with  construction  permits  issued  after 
January  1, 1971,  must  meet  the 
requirements  in  IEEE  Std.  279-1971  in 
effect  on  the  formal  docket  date  of  the 
application  for  a  construction  permit. 
IEEE  Std.  279-1971  states  that  a 
"protection  system"  encompasses  all 
electric  and  mechanical  devices  and 
circuitry  (from  sensors  to  actuation 
device  input  terminals)  involved  in 
generating  those  signals  associated  with 
the  protective  function.  These  signals 
include  those  that  actuate  reactor  trip 
and  that,  in  the  event  of  a  serious 
reactor  accident,  actuate  engineered 
safety  features  (ESFs),  such  as 
containment  isolation,  core  spray,  safety 
injection,  pressure  reduction,  and  air 
cleaning.  "Protective  function"  is 
defined  in  IEEE  Std.  279-1971  as  "the 
sensing  of  one  or  more  variables 


associated  with  a  particular  generating 
station  condition,  signal  processing,  and 
the  initiation  and  completion  of  the 
protective  action  at  values  of  the 
variables  established  in  the  design 
bases." 

IEEE  Std.  603-1991  uses  the  term 
"safety  systems"  rather  than  "protection 
systems"  to  define  its  scope.  A  "safety 
system"  is  defined  in  IEEE  Std.  603- 
1991  as  "a  system  that  is  relied  upon  to 
remain  functional  during  and  following 
design  basis  events  to  ensure:  (i)  The 
integrity  of  the  reactor  coolant  pressure 
boundary,  (ii)  the  capability  to  shut 
down  the  reactor  and  maintain  it  in  a 
safe  shutdown  condition,  or  (iii)  the 
capability  to  prevent  or  mitigate  the 
consequences  of  accidents  that  could 
result  in  potential  offsite  exposures 
comparable  to  the  10  CFR  Part  100 
guidelines."  A  "safety  function"  is 
defined  in  IEEE  Std.  603-1991  as  "one 
of  the  processes  or  conditions  (for 
example,  emergency  negative  reactivity 
insertion,  post-accident  heat  removal, 
emergency  core  cooling,  post-accident 
radioactivity  removal,  and  containment 
isolation)  essential  to  maintain  plant 
parameters  within  acceptable  limits 
established  for  a  design  basis  event." 

The  NRC  recognizes  that  "protection 
systems"  are  a  subset  of  "safety 
systems."  Safety  system  is  a  broad-based 
and  all-encompassing  term,  embracing 
the  protection  system  in  addition  to 
other  electrical  systems.  Thus,  the  term 
"protection  system"  is  not  synonymous 
with  the  term  "safety  system."  The  final 
rule  is  not  intended  to  change  the  scope 
of  the  systems  covered  in  the  final  safety 
analysis  report  (FSAR)  for  currently 
operating  nuclear  power  plants. 

This  final  rule  sets  forth  the  standards 
for  the  design  of  safety  systems  for 
future  power  plants.  The  final  rule 
mandates  the  use  of  IEEE  Std.  603-1991 
(including  the  correction  sheet  dated 
January  30, 1995)  for  applications  for 
design  approvals  pursuant  to  10  CFR 
Part  52,  Appendix  O  and  design 
certifications  pursuant  to  10  CFR  Part 
52,  Subpart  B  which  are  filed  after  the 
effective  date  of  this  rule.  Although  the 
Westinghouse  AP-600  design 
certification  was  filed  prior  to  the 
effective  date  of  this  rule,  it  has  been 
reviewed  to  IEEE  Std.  603-1991.  In 
addition,  the  final  rule  mandates  the  use 
of  IEEE  Std.  603-1991  (including  the 
correction  sheet  dated  January  30, 1995) 
for  all  applications  for  a  construction 
permit,  operating  license  or  combined 
license  filed  on  or  after  the  effective 
date  of  the  rule  that  do  not  reference  a 
certified  design.  Any  application  for  a 
construction  permit,  operating  license 
or  combined  license  that  references  a 
certified  design  is  required  to  comply 
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with  the  TTTIK  standards  approved  in  the 
referenced  design  certification  rule. 
Ciurent  holders  of  operating  licenses 
may  continue  to  meet  the  requirements 
for  protection  systems  in  their  licensing 
basis,  or  may  voluntarily  comply  with 
IEEE  Std.  603-1991  (including  the 
correction  sheet  dated  January  30, 
1995). 

Significant  Comments  on  the  Proposed 
Role 

The  NRC  received  16  public  comment 
letters.  Copies  of  these  letters  are 
available  for  pubUc  inspection,  and 
copying  for  a  fee.  at  the  NRC's  Public 
Dociunent  Room.  The  major  issues 
raised  by  the  commenters  and  the  NRC 
staff  responses  to  these  issues  are  as 
follows. 

(1)  Ambiguity  in  the  Definition  of 
"System-Level  Replacements" 

Issue:  The  term  "system-level 
replacement"  is  not  clearly  defined.  The 
rule  would  create  a  dual  Ucensing  basis 
for  plant  protection  systems. 

Response:  "System-level 
replacement"  for  a  protection  system 
must  involve  complete  replacement 
from  the  process  sensors  to  the 
actuation  signals  used  for  the  initiation 
of  execute  features  (e.g.,  reactor  trip 
system  trip  breaker,  scram  solenoid- 
operated  valves,  and  ESF  motive 
equipment  operation).  A  licensee's 
current  licensing  basis  apphes  when 
defining  protection  system  boundaries. 
A  licensee's  protection  systems  are 
typically  defined  and  discussed  in  Final 
Safety  Analysis  Report  Sections  7.1,  7.2, 
and  7.3.  The  decision  to  estabUsh  and 
manage  a  dual  Ucensing  basis  is 
volxmtary,  not  mandatory.  Reference  to 
system-level  replacements  has  been 
removed  in  this  final  rule  because  the 
compliance  with  the  requirements  of 
TFl=^  Std.  603-1991  is  volvmtary  for 
changes  to  protection  sjrstems. 

(2)  Referenced  Standards 

Issue:  The  NRC  staff  states  that  the 
other  IEEE  standards  referenced  in  IEEE 
Std.  603-1991  will  not  by  themselves 
become  mandatory.  However,  this 
position  was  not  restated  in  the  rule 

itself. 

Response:  As  a  matter  of  law,  the 

other  TKKF  standards  referenced  in  IEEE 
Std.  603-1991  are  not  rulemaking 
requirements,  inasmuch  as  (i)  Section 
50.55a  does  not  contain  lanquage 
explicitly  requiring  the  use  of  the  other 
TFKK  standards  referenced  inlKliE  Std. 
603-1991,  and  (ii)  the  other  IEEE 
standards  referenced  in  IEEE  Std.  603- 
1991  have  not  been  approved  for 
incorporation  by  reference  by  the  Office 
of  Federal  Register. 


(3)  Backfit  Analysis 

Issue:  Incorporating  the  additional 
requiremeiits  of  IEEE  Std.  603-1991  as 
a  binding  regulation  would  impose  a 
change  to  the  current  licensing  basis 
and  constitutes  a  backfit. 

Response:  The  NRC  has  revised  the 
rule  to  make  compliance  with  the 
requirements  of  tFKK  Std.  603-1991 
voluntary.  Current  licensees  may 
continue  to  satisfy  NRC  tegulations  by 
meeting  the  requirements  stated  in  the 
edition  or  revision  of  IEEE  Std.  279  in 
effect  on  the  formal  date  of  their 
appUcation  for  a  construction  peimit. 
Therefore,  any  further  discussion  of 
backfit  is  imnecessary. 

Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995,  Pub.  L.  104-113,  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
volimtary  consensus  standards  bodies 
unless  the  use  of  these  standards  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  final  rule, 
the  NRC  is  using  the  following  ^^ 
voluntary  consensus  standards,  IEEE 
Std.  603-1991,  including  the  conection 
sheet  dated  January  30, 1995.  No 
alternative  volunttuy  consensus 
standard(s)  were  identified  for  use  in 
this  final  rule. 

Finding  of  No  Enviitmmental  Impact: 
Availability  of  EuTironmental 
Assessment 

The  NRC  has  determined  under  the 
National  Enviromnental  Policy  Act  of 
1969,  as  amended,  and  the  NRC's 
regulations  in  subpart  A  of  10  CFR  Part 
51,  that  because  this  final  rule  would 
not  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  an  environmental"" 
impact  statement  is  not  required.  The 
NRC  has  prepared  an  environmental 
assessment  supporting  this  finding  of  Ao 
significant  environmental  impact. 

The  NRC  had  sent  a  copy  of  the 
environmental  assessment  and  a  copy  of 
the  Federal  Register  notice  to  every 
State  liaison  officer  and  requested  their 
comments  on  the  environmental 
assessment.  No  comments  were 
received.  The  environmental  assessment 
is  available  for  inspection,  and  copjring 
for  a  fee,  at  the  NRC  Public  Document 
Room,  2120  L  Street.  NW.,  Washington, 
D.C.  Also,  the  NRC  has  committed  itself 
to  complying  in  all  its  actions  with 
Presidential  Executive  Order  12898, 
"Federal  Actions  To  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations"  (February  11, 1994). 
Therefore,  the  NRC  also  has  determined 


that  there  are  no  disproportionate,  high, 
and  adverse  impacts  on  minority  and 
low-income  populations.  The  NRC  uses 
the  following  working  definition  of 
environmental  justice:  Environmental 
justice  means  the  fair  treatment  and 
meaningful  involvement  of  all  people — 
regardless  of  race,  ethnicity,  culture, 
income,  or  educational  level — with 
respect  to  the  development, 
implementation,  and  enforcement  of 
environmental  laws,  regulations,  and 
poUcies. 

Faperwwk  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3501. 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  Approval  No.  3150-0011. 

Public  Protection  Notification 

U  an  information  collection  does  not 
display  a  ciurently  vaUd  OMB  control 
number,  the  NRC  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  the  information  collection. 

Regulatory  Analysis 

The  NRC  has  prepared  a  regulatory 
analysis  that  shows  this  amendment 
does  not  impose  any  new  requirements 
or  costs  on  current  Ucensees  because 
compliance  with  the  requirements  of 
IEEE  Std.  603-1991  is  voluntary.  The 
regulatory  analysis  is  available  for 
inspection,  and  copying  for  a  fee,  in  the 
NRC  Public  Doctunent  Room,  2120  L 
Street  NW.,  Washington,  DC. 

Regulatcxy  Flexibility  Certification 

As  required  by  the  Regulatory 
FlexibiUty  Act  of  1980  (5  U.S.C  605(b)). 
the  NRC  certifies  that  this  rule  does  not 
have  a  significant  economic  impact  on 
small  entities.  This  rule  affects  only  the 
operation  of  nuclear  power  plants.  The 
companies  that  own  these  plants  do  not 
fall  within  the  scope  of  the  definition  of 
"small  entities"  stated  in  the  Regulatory 
Flexibility  Act  or  the  small  business  size 
standards  adopted  by  the  NRC  (10  CFR 
2.810).  Because  these  companies  are 
dominant  in  their  service  areas,  this  rule 
does  not  fall  within  the  ptirview  of  the 
act. 

Backfit  Analysis 

The  final  rule  requires  applicants  for 
new  design  approvals  and  new  design 
certifications  to  comply  with  IEEE  Std. 
603-1991  (including  the  correction 
sheet  dated  January  30. 1995).  Tne  final 
rule  also  requires  appUcants  for  new 
construction  permits,  new  operating 
Ucenses,  and  combined  Ucenses  that  do 
not  reference  a  certified  design  to 
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comply  with  IEEE  Std.  603-1991 

(including  the  correction  sheet  dated 
January  30, 1995).  Current  holders  of 
operating  licenses  may  continue  to  meet 
the  requirements  for  protection  systems 
in  their  licensing  basis,  or  may 
voluntarily  comply  writh  IEEE  Std.  603- 
1991  (including  the  correction  sheet 
dated  January  30, 1995). 

The  backfit  rule  was  not  intended  to 
apply  to  regulatory  actions  that  change 
expectations  of  prospective  applicants 
and,  therefore,  the  backfit  rule  does  not 
apply  to  the  portion  of  the  rule 
applicable  to  new  construction  permits, 
new  operating  licenses,  new  design 
approvals,  new  design  certifications, 
and  combined  licenses  that  do  not 
reference  a  certified  design.  Because  the 
IEEE  Std.  603-1991  is  voluntary  for 
licensees  of  currently  operating  plants, 
this  rule  does  not  constitute  a  backfit 
with  respect  to  those  plants. 

The  NRC  staff  beheves  that  newer 
consensus  standards  reflect  progress 
and  the  current  "state  of  the  practice" 
of  the  technology.  Specifically,  IEEE 
Std.  603-1991  is  a  major  improvement 
over  IEEE  Std.  279-1971.  IEEE  Std.  279- 
1971  provides  basic  criteria  for 
protection  systems,  which  remain 
imchanged  in  IEEE  Std.  603-1991.  If  a 
Ucensee  proposes  to  replace  an  existing 
analog  protection  system  with  a  digital 
system,  IEEE  Std.  279-1971  provides  no 
specific  guidance.  Therefore,  licensees 
are  likely  to  consider  the  guidance  in 
IEEE  Std.  603-1991  and  other  standards 
that  address  digital  system  design.  The 
NRC  staff  encourages  the  use  of  digital 
technology  and  encourages  the  use  of 
new  standards  such  as  IEEE  Std.  603- 
1991.  Thus,  the  final  rule  provides  an 
option  for  complying  with  the  new 
standard  for  changes  to  existing  power 
and  instrumentation  and  control 
portions  of  protection  systems.  This  is 
not  considered  a  backfit  because  the 
adoption  of  IEEE  Std.  603-1991  would 
be  volimtary. 

In  summary,  the  NRC  has  determined 
that  the  backfit  rule,  10  CFR  50.109, 
does  not  apply  to  this  rule  because  it 
does  not  impose  any  backfits  as  defined 
in  10  CFR  50.109(a)(1).  Therefore,  a 
backfit  analysis  has  not  been  prepared 
for  this  final  rule. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
0MB. 


List  of  Subjects  in  10  CFR  Part  50 

Antitrust,  Classified  information, 
Criminal  penalties,  Fire  protection, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection,  Reactor  siting  criteria,  and 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  stated  in  the  preamble 
and  imder  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  the  Energy  Reorganization 
Act  of  1974,  as  amended,  and  5  U.S.C. 
552  and  553,  the  NRC  is  adopting  the 
following  amendment  to  10  CFR  part  50. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102, 103, 104. 105, 161, 
182, 183, 186, 189,  68  Stat.  936.  937,  938, 
948,  953,  954,  955,  956,  as  amended,  sec. 
234.  83  Stat.  1244,  as  amended  (42  U.S.Q 
2132,  2133,  2134,  2135,  2201,  2232,  2233, 
2236,  2239,  2282);  sees.  201,  as  amended, 
202,  206,  88  Stat.  1242.  as  amended,  1244, 
1246  (42  U.S.Q  5841,  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L. 
95-601,  sec.  10,  92  Stat.  2951  (42  U.S.C. 
5851).  Section  50.10  also  issued  under 
sees.  101, 185,  68  Stat.  955  as  amended 
(42  U.S.C.  2131.  2235),  sec.  102,  Pub.  L. 
91-190,  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50.13,  and  50.54(dd),  and 
50.103  also  issued  under  sec.  108,  68 
Stat.  939,  as  amended  (42  U.S.C.  2138), 
Sections  50.23,  50.35,  50.55,  and  50.56 
also  issued  under  sec.  185,  68  Stat.  955 
(42  U.S.C.  2235),  Sections  50.33a, 
50.55a  and  Appendix  Q  also  issued 
under  sec.  102,  Pub.  L.  91-190,  83  Stat. 
853  (42  U.S.C.  4332).  Sections  50.34  and 
50.54  also  issued  under  sec.  204,  88 
S^at.  1245  (42  U.S.C.  5844).  Sections 
50.58,  50.91,  and  50.92  also  issued 
under  Pub.  L.  97-415,  96  Stat.  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued 
under  sec.  122,  68  Stat.  939  (42  U.S.C. 
2152).  Sections  50.80-50.81  also  issued 
under  sec.  184,  68  Stat.  954,  as  amended 
(42  U.S.C.  2234).  Appendix  F  also 
issued  imder  sec.  187,  68  Stat.  955  (42 
U.S.C.  2237). 

2.  In  §  50.55a,  footnotes  7  and  8  are 
removed  and  reserved,  and  paragraph 
(h)  is  revised  to  read  as  follows: 

§  50.55a    Codes  and  standards. 

*        •        *        •        • 

(h)  Protection  and  safety  systems.  (1) 
IEEE  Std.  603-1991,  including  the 
correction  sheet  dated  January  30, 1995, 
which  is  referenced  in  paragraphs  (h)(2) 
and  (h)(3)  of  this  section,  is  approved 


for  incorporation  by  reference  by  the 
Director  of  the  Office  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  of  IKKK 
Std.  603-1991  may  be  purchased  fit)m 
the  Institute  of  Electrical  and 
Electronics  Engineers  Service  Center, 
445  Hoes  Lane,  Piscataway,  NJ  08855. 
The  standard  is  also  available  for 
inspection  at  the  NRC  Library,  11545 
Rockville  Pike,  Rockville,  Md;  and  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  Suite  700,  • 
Washington,  D.C.  IEEE  Std.  279-1971, 
which  is  referenced  in  paragraph  (h)(2) 
of  this  section,  was  approved  for 
incorporation  by  reference  by  the 
Director  of  the  Office  of  the  Federal 
Register  in  accordance  vnth  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  of  IEEE 
Std.  279-1971  are  also  available  as 
indicated  for  IEEE  Std.  603-1991. 

(2)  Protection  systems.  For  nuclear 
power  plants  vntb  construction  permits 
issued  after  January  1, 1971,  but  before 
May  13, 1999,  protection  systems  must 
meet  the  requirements  stated  in  either 
IEEE  Std.  279-1971,  "Criteria  for 
Protection  Systems  for  Nuclear  Power 
Generating  Stations."  or  in  IEEE  Std. 
603-1991,  "Criteria  for  Safety  Systems 
for  Nuclear  Power  Generating  Stations," 
and  the  correction  sheet  dated  January 
30,  1995.  For  nuclear  power  plants  with 
construction  permits  issued  before 
January  1, 1971,  protection  systems 
must  be  consistent  with  their  licensing 
basis  or  may  meet  the  requirements  of 
IEEE  Std.  603-1991  and  the  correction 
sheet  dated  January  30, 1995. 

(3)  Safety  systems.  Applications  filed 
on  or  after  May  13, 1999  for  preliminary 
and  final  design  approvals  (10  CFR  Part 
52,  Appendix  O),  design  certifications, 
and  construction  permits,  operating 
licenses  and  combined  licenses  that  do 
not  reference  a  final  design  approval  or 
design  certification,  must  meet  the 
requirements  for  safety  systems  in  IEEE 
Std.  603-1991  and  the  correction  sheet 
dated  January  30, 1995. 
***** 

Dated  at  Roekville,  Maryland,  this  6th  day 
of  April,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  Commission. 
[PR  Doc.  99-9038  Filed  4-12-99;  8:45  am] 
BILUNG  CODE  TSSO-OI-^ 
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NUCLEAR  REGULATORY 
COMMISSiON 

10  CFR  Parts  50  and  73 
RIN  31SO-AF63 

Frequency  of  Reviews  and  Audits  for 
Emergency  Preparedness  Programs, 
Safeguards  Contingency  Plans,  and 
Security  Programs  for  Nuclear  Power 
Reactors;  Correction 

AGENCY:  Nuclear  Regulatoiy 

Commission. 

ACTION:  Final  rule;  correction. 

summary:  This  doounent  corrects  a  rule 
appearing  in  the  Federal  Register  on 
March  29, 1999  (64  FR  14814).  that 
allows  nuclear  power  reactor  licensees 
the  option  to  change  the  frequency  of 
licensees'  independent  reviews  and 
audits  of  their  emergency  preparedness 
programs,  safeguards  contingency  plans, 
and  security  programs.  This  action  is 
necessary  to  correct  erroneous  citations. 
EFFECTIVE  DATE:  April  28, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Meyer,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  telephone  (301)  415- 
7162. 

SUPPLEMENTARY  INFORMATION:  On  page 
14818,  in  the  first  column,  in  the 
codified  text  of  §  73.55(g),  paragraph 
"(g)(4)(l)"  is  corrected  to  read 
"(g)(4)(i)",  paragraph  "(g)(4)(i)"  is 
corrected  to  read  "(g)(4)(A)",  paragraph 
"(g)(4)(ii)"  is  corrected  to  read 
"(g)(4)(B)",  and  paragraph  '•(g)(4)(2)"  is 
corrected  to  read  "(g)(4)(ii)." 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Conunission. 
David  L.  Meyer, 

Chief,  Rules  and  Directives  Branch.  Division 
of  Administrative  Services,  Office  of 
Administration. 

[FR  Doc.  9*-9171  Filed  4-12-99;  8:45  amj 
MLUNQ  CODE  7S«M)1-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-6e-AD:  Amendment 
39-11121;  AD  99-06-15] 

RIN  2120-AA64 

Airwortfilness  Directives;  Pratt  A 
Whitney  PW4000  Series  TurtMfan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that 
requires  revisions  to  the  Time  Limits 
Section  (TLS)  of  the  manufacturer's 
Engine  Manuals  (EMs)  for  Pratt  & 
Whitney  (PW)  PW4000  series  turbofan 
engines  to  include  required  enhanced 
insi>ection  of  selected  critical  life- 
limited  parts  at  each  piece-part 
exposure.  This  amendment  will  also 
require  an  air  carrier's  approved 
continuous  airworthiness  maintenance 
program  to  incorporate  these  inspection 
procedures.  This  amendment  is 
prompted  by  a  Federal  Aviation 
Administration  (FAA)  study  of  in- 
service  events  involving  imcontained 
failures  of  critical  rotating  engine  parts 
that  indicated  the  need  for  improved 
inspections.  The  improved  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions  that  if 
allowed  to  continue  in  service,  could 
result  in  uncontained  failures.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  critical  life-limited 
rotating  engine  part  failure,  which  could 
result  in  an  imcontained  engine  failure 
and  damage  to  the  airplane. 
DATES:  Effective  May  13,  1999. 
ADDRESSES:  The  information  contained 
in  this  AD  may  be  examined  at  the  FAA, 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  White,  Aerospace  "Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Buiiington,  MA 
01803-5299;  telephone  (781)  238-7128, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Pratt  &  Whitney 
(PW)  PW4000  series  turbofan  engines 
was  published  in  the  Federal  Register 
on  November  5, 1998  (63  FR  5943).  That 
action  proposed  to  require  within  the 
next  30  days  after  the  effective  date  of 
this  AD,  revisions  to  the  Time  Limits 
Section  (TLS)  of  the  Engine  Manuals, 
and,  for  air  carriers,  the  approved 
continuous  airworthiness  maintenance 
program.  Pratt  k  Whitney,  the 
manufactiu«r  of  PW4000  series  tiirbofan 
engines  has  provided  the  FAA  with  a 
detailed  proposal  that  identifies  and 
prioritizes  the  critical  Ufe- limited 
rotating  engine  parts  with  the  highest 
potential  to  hazard  the  airplane  in  the 
event  of  failure,  along  with  instructions 
for  enhanced,  focused  inspection 
methods.  These  enhanced  inspections 


will  be  conducted  at  piece-part 
opportunity,  as  defined  below  in  the 
compliance  section,  rather  than  specific 
inspection  intervals. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received.  One  commenter 
suggests  three  changes  to  the  final  rule: 

(a)  The  commenter  states  that 
paragraph  (a)(2)(ii)  is  confusing  as  to 
inspection  requirements  for  damaged 
parts.  The  FAA  disagrees.  Standardized 
language  to  define  the  piece-part 
condition,  and  thus  trigger  focused 
inspection,  is  required  for  uniform 
application  of  these  new  requirements 
for  all  operators.  The  language 
contained  in  this  NPRM  was  developed 
by  a  broad  group  of  FAA  and  indusby 
members.  Therefore,  the  piece-part 
definition  will  remain  as  written. 

(b)  The  commenter  also  recommends 
that  to  clearly  specify  the  level  to  which 
the  fan  hub  must  be  disassembled  prior 
to  FPI,  each  manual  section  referenced 
for  the  required  inspections  should  also 
clearly  state  whether  miscellaneous 
parts  are  to  be  removed.  The  FAA 
agrees.  There  are  two  areas  on  the 
PW4000  disks  that  are  not  typically 
disassembled,  and  after  review,  are  not 
required  to  be  disassembled  to  meet  the 
intent  of  the  proposed  inspection.  One 
of  these  areas  is  the  tie-rod  bolt  holes, 
which  may  in  some  cases  have  repair 
bushings  installed.  The  removal  of  these 
bushings  would  likely  introduce  more 
problems  than  they  would  solve,  and  a 
crack/failiue  in  this  region  (at  the  disk 
OD)  would  not  result  in  uncontainment. 
The  other  area  is  the  spinner  flange 
flared  nuts.  These  are  captive  nuts  and 
must  be  drilled/machined  to  be 
removed.  Again,  their  removal/ 
replacement  would  likely  introduce 
more  problems  than  would  be  solved, 
and  crack/failure  in  this  region  would 
also  not  result  in  uncontainment.  The 
final  rule  will  be  modified  to  clarify  the 
required  level  of  disassembly.  This  level 
of  assembly  is  P/N  1A9021— 3  the  piece- 
part  level  is  1A9001.  Inspection  at  either 
level  will  satisfy  the  requirements  of 
this  AD. 

(c)  The  commenter  also  states  that  the 
FAA  should  luge  the  OEMs  to  agree 
upon  universal  pre-cleaning  and 
fluorescent  penetrant  inspection 
procedures  and  to  call  them  out  in  their 
service  documents.  The  FAA  partially 
agrees.  The  agency  recognizes  the  need 
for,  and  is  airrently  engaged  in,  several 
other  initiatives  that  will  provide 
standardized  guidance  on  FPI 
precleaning,  and  several  other 
procddiual  aspects  of  FPI  inspection. 
The  FAA  will  take  future  action  once 
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standardized  procedures  are  developed 
and  industry  consensus  is  reached. 
Therefore,  no  changes  will  be  made  to 
this  AD  at  this  time. 

Another  commenter  recommends  four 
changes  to  this  AD: 

(a)  The  commenter  believes  that 
critical  compliance  data  is  contained  in 
the  Discussion  section  of  this  AD,  in  the 
statement  "For  engines  or  engines 
modules  that  are  approved  for  return  to 
service.*  *  *"  The  FAA  does  not 
agree.  The  AD  mandates  changes  to  the 
OEM's  manual  and  Operators 
Continuous  Airworthiness  Program.  The 
information  referenced  by  the 
commenter  is  background  information, 
not  critical  compliance  data. 

(b)  The  commenter  also  believes  that 
paragraph  (e)  of  the  proposed  rule  is 
unclear,  and  recommends  that  it  be 
revised  by  eliminating  the  word  "or" 
from  the  Hrst  sentence,  and  beginning  a 
second  sentence  with  "In  lieu  of  the 
record.*  *  *"  The  FAA  concurs  in  part. 
Generally,  record  keeping  requirements 
are  addressed  in  other  regulations  and 
this  AD  does  not  change  those 
requirements.  The  FAA  has  revised 
paragraph  (e)  of  this  AD  with  new 
language  to  clarify  the  record  keeping 
aspects  of  the  new  mandatory 
inspections. 

(c)  The  commenter  also  suggests  that 
disks  be  referred  to  by  utilizing  the  term 
"All"  instead  of  identifying  them  by 
specific  P/N.  The  FAA  partially  agrees. 
Utilizing  the  reference  ALL  instead  of 
specific  P/N's  is  preferable  in  some 
aspects;  it  eliminates  the  possibility  of 
underspecifying  (omitting  parts)  that 
exists  whenever  using  specific  P/N's. 
However,  because  P  &  W  has  initiated 
the  proposed  manual  changes  and  they 
are  accurate,  they  will  not  be  changed 
at  this  time.  In  addition,  future  parts 
will  be  addressed  via  Intro  into  Service 
dociunentation,  rather  than  with  further 
AD's.  These  inspections  will  be  built 
into  the  maintenance  plan/ 
documentation  for  new  parts  from  the 
beginning.  AD's  were  meant  to  deal  only 
with  parts  already  in  service — new  parts 
will  incorporate  diese  inspections  from 
the  beginning  in  the  manufacturers' 
documentation. 

(d)  The  commenter  also  points  out 
that  "Inspection  06"  referred  to  in  the 
NPRM  does  not  exist  in  the  present 
manual.  "Inspection  06"  is  not  included 
in  the  present  manual  edition.  P  &  W 
has  submitted  this  change  to  their  Tech 
Services  group  and  it  will  appear  in  the 
next  manual  revision. 

No  comments  were  received  on  the 
economic  analysis  contained  in  the 


proposed  rules.  Based  on  that  analysis, 
the  FAA  has  determined  that  the  annual 
per  engine  cost  of  $156  does  not  create 
a  significant  economic  impact  on  small 
entities. 

Additional  editorial  comments^ 
Engine  model  PW2168A  was  omitted 
from  the  proposed  rule  and  has  been 
added  to  the  Applicability  section  of 
this  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fit>m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C  106(g),  40113,  44701. 

§39.13    [Amanda^ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-08-15    Pratt  k  Whitaey:  Amendment  39- 
11121.  Docket  9&-ANE-66-AD. 

Applicability:  Pratt  &  Whitney  PW4050, 
FW4052,  PW4056.  PW4060,  PW4060A, 
PW4062.  PW4060C,  PW4152,  PW4156, 
PW4156A,  PW4158,  PW4160,  PW4168, 
PW4168A,  PW4460,  PW4462,  PW4164, 
PW4074,  PW4074D,  PW4077,  PW4077D, 
PW4084,  PW4084D,  and  PW4090  series 
turbobn  en^es,  installed  on  but  not  limited 
to  Airbus  A300,  A310,  and  A330  series, 
Boeing  747,  767,  777  series,  and  McDonnell 
Douglas  MD-11  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph . 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  (» 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  critical 
Ufe-limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained  engine 
feilure  and  damage  to  the  airplane, 
accomplish  the  following: 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the 
manufacturer's  Time  Limits  section  of  the 
manufecturer's  Engine  Manual,  Part  Numbers 
(P/Ns)  50A60S,  50A443,  51A342,  50A822, 
51A751,  and  51A345,  as  applicable,  for  Pratt 
ft  Whitaey  PW4050,  PW4052,  PW4056, 
PW4060.  PW4060A,  PW4062,  PW4060C, 
PW4152,  PW4156,  PW4156A,  PW4158. 
PW4160,  PW4460,  PW4462,  PW4164, 
PW4168,  PW4074,  PW4074D,  PW4077, 
PW4077D,  PW4084,  PW4084D,  and  PW4090 
series  turbofen  engines,  and  for  air  carrier 
operations  revise  the  approved  continuous 
airworthiness  maintenance  program,  by 
adding  the  following: 

"MANDATORY  INSPECTIONS 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  instructions  provided  in 
the  PW4000  series  Engine  Cleaning, 
Inspection,  and  Repair  (QR)  Manuals: 
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Part  Nomenclature 


Hub,  LPC  Assembly 
Hub.  LPC  Assembly 
Hub,  LPC  Assembly 
Hub,  LPC  Assembly 
Hub.  LPC  Assembly 
Hub.  LPC  Assembly 
Hub.  LPC  Assembly 


P/N 


50B221 
50B321 
51B321 
52B021 
51B631 
51B821 
52B521 


(50B201 
(50B301 
(51B301 
{52B001 
(50B601 
(51B801 
(52BS01 


Detail) . 

Detail) 

Detail) 

Detail) 

Detail) 

Detail) 

Detail) 


Manual 
Section 


72-31-07 
72-31-07 
72-31-07 
72-31-07 
72-31-07 
72-31-07 
72-31-07 


Inspection 


02 
02 
02 
02 
02 
02 
02 


CIR  Man- 
ual 


51A357 
51A357 
51A357 
51A357 
51A750 
51A750 
51A750 


(2)  For  the  purposes  of  these  mandatory 
iaspectioos,  piece-part  opportunity  means: 

(i)  The  part  is  considered  completely 
disassembled  when  accomplished  in 
accordance  with  the  disassembly  instructions 
in  the  engine  manufacturer's  Engine  Manual: 
and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16),  these 
mandatory  inspections  shall  be  performed 
only  in  accordance  with  the  Time  Limits 
section  of  the  applicable  PW4000  series 
Engine  Manuals. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office.  Curators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector  (PMI),  who  may  add 
cranments  and  then  send  it  to  the  Engine 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  vnth  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  $  121.369  (c) 
of  the  Federal  Aviation  Regulations  [14  CFR 
121.369(c))  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Time  Limits  section 
of  the  Instructions  for  Continuous 
Airworthiness  (ICA)  and  the  air  carrier's 
continuous  aiiworthiness  program. 
Alternately,  certificated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369(c)  of  the 
Federal  Aviation  Regulations  [14  CFR 
121.369(c)]:  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 


require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 
§  121,380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  [14  CFR  121.380(a)(2)(vi)l.  All 
other  Operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  engine 
manuals. 

(f)  This  amendment  becomes  effective  on 
May  13. 1999. 

Issued  in  Buiiington,  Massachusetts,  on 
April  2, 1999. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  99-8865  Filed  4-12-99;  8:45  am] 
aaXMQ  CODE  4»1»-1>-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

(Dodtat  Na  96-ANE-61-A0:  Amandmwit 
39-11120;  AO9»-0»-141 

nN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  PW2000  Series  Turtwfan 
Engines 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION;  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  (PW) 
PW2000  series  turbofan  engines,  that 
requires  revisions  to  the  engine 
manufacturers  time  limits  section  (TLS) 
to  include  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  This 
amendment  will  also  require  an  air 
carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  these  inspection 
procedures.  This  amendment  is 
prompted  by  a  Federal  Aviation 


Administration  (FAA)  study  of  in- 
service  events  involving  uncontained 
failures  of  critical  rotating  engine  parts 
that  indicated  the  need  for  improved 
inspections.  The  improved  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions  that  if 
allowed  to  continue  in  service,  could 
result  in  uncontained  failures.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  critical  life-limited 
rotating  engine  part  failure,  which  could 
result  in  an  uncontained  engine  failure 
and  damage  to  the  airplane. 
DATES:  Effective  May  13, 1999. 
ADDRESSES:  The  information  contained 
in  this  AD  may  be  examined  at  the  FAA, 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park.  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  White,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Paik,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7128. 
fax  (781)  238-7199. 
SUPPUEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  appUcable  to  PW  PW2000  series 
tiirbofan  engines  was  published  in  the 
Federal  Register  on  August  31, 1998  (63 
FR  46202).  lliat  action  proposed  to 
require  within  the  next  30  days  after  the 
efiiective  date  of  this  AD,  revisions  to  the 
Time  Limits  Section  (TLS)  of  the  Engine 
Manuals,  and,  for  air  carriers,  the 
approved  continuous  airworthiness 
maintenance  program.  The 
manu&ctiuer  of  PW2000  series  turbofan 
engines  has  provided  the  FAA  with  a 
detailed  proposal  that  identifies  and 
prioritizes  the  critical  Ufe-limited 
rotating  engine  parts  with  the  highest 
potential  to  hazard  the  airplane  in  the 
event  of  failiu«,  along  with  instructions 
for  enhanced,  focused  inspection 
methods.  The  enhanced  inspections 
resulting  £rom  this  AD  will  be 
conducted  at  piece-part  opportimity.  as 
defined  in  this  AD,  rather  than  specific 
inspection  inteivals. 

Interested  pei-sons  have  been  afforded 
an  opportimity  to  participate  in  the 
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making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
measures  outlined  in  the  proposed  rule. 

One  commenter  states  tnat  the  manual 
references  are  not  specific  enough  and 
requests  that  the  manual  references 
include  the  specific  task  or  subtask  that 
is  to  be  performed.  The  FAA  partially 
concurs.  The  reference  method  in  this 
ad  will  not  be  changed.  The  FAA  agrees 
that  there  is  a  benefit  to  using  the  tasks 
and  subtasks.  However,  in  the  case  of 
this  AD,  the  FAA  believes  that  the 
manner  of  referencing  is  arbitrary  since 
either  the  reference  method  employed 
within  this  AD,  or  the  task  and  subtask 
codes  method  will  direct  the  reader  to 
the  desired  inspection  in  the  engine 
manual. 

One  commenter  states  that  paragraph 
(a)(2)(ii)  is  confusing  as  to  inspection 
requirements  for  damaged  parts  and 
wants  the  piece  part  language  used  to 
trigger  inspections  modified.  The  FAA 
does  not  concur.  Standardized  language 
to  define  the  piece-part  condition  and 
trigger  focused  inspection  is  required  for 
uniform  application  of  these  new 
requirements  across  all  operators.  The 
language  contained  in  the  proposed  rule 
has  been  developed  by  and  agreed  to  by 
a  broad  group  of  FAA  and  Industry 
members.  Therefore,  the  piece-part 
definition  will  not  be  changed. 

One  commenter  asks  that  each 
referenced  manual  section  for  the 
required  inspections  should  also  clearly 
state  whether  miscellaneous  parts  are  to 
be  removed  or  left  in  place.  TTie  FAA 
concurs.  This  AD  has  been  reviewed 
relative  to  this  suggestion.  There  are  two 
areas  on  the  PW2000  disks  that  are  not 
typically  disassembled,  and  after 
review,  are  not  required  to  be 
disassembled  to  meet  the  intent  of  the 
proposed  inspection.  One  of  these  areas 
is  the  tie-rod  bolthole  that,  in  some 
cases,  has  a  repair  bushing  installed. 
The  removal  of  these  bushings  would 
likely  introduce  more  problems  than 
they  would  solve,  and  a  crack  or  failure 
in  this  region,  at  the  disk  outside 
diameter  (OD),  would  not  result  in  an 
uncontained  failure.  The  other  area  is 
the  spinner  flange  flared  nuts.  These  are 
captive  nuts  and  must  be  drilled  or 
machined  to  be  removed.  Again,  their 
removal  or  replacement  would  likely 
introduce  more  problems  than  would  be 
solved,  and  cracking  or  failure  in  this 
region  would  also  not  result  in  an 
uncontained  failure. 

One  commenter  believes  that  the  FAA 
should  urge  the  original  equipment 
manufacturers  (OEM's)  to  agree  on 
universal  precleaning  and  fluorescent 
penetrant  inspection  (FPl)  procedures 


and  to  call  them  out  in  their  service 
documents.  The  commenter  believes 
that  there  is  a  lack  of  uniform  cleaning 
procedures  that  are  employed  by  the 
industry  before  conducting  FPI 
inspections.  The  FAA  partially  concurs. 
The  FAA  recognizes  the  need  for,  and 
is  currently  engaged  in,  several  other 
initiatives  that  will  provide 
standardized  guidance  on  precleaning 
and  several  other  procedural  aspects  of 
FPI.  The  FAA  will  take  action  on 
standardized  procedures  when 
standardized  procedures  are  developed 
and  consensus  is  reached  in  the 
industry.  No  changes  will  be  made  to 
this  AD. 

Several  commenters  ask  that  the  FAA 
clarify  the  record  keeping  aspects  of  the 
mandatory  inspections  resulting  from 
the  required  changes  to  the  Original 
Equipment  Manufacturer's  manual  and 
operator's  continuous  airworthiness 
maintenance  program.  One  commenter 
believes  that  paragraph  (e)  of  the 
proposed  rule  is  unclear  and  suggests 
that  it  be  revised  by  eliminating  the 
word  "or"  from  the  first  sentence  and 
beginning  a  second  sentence  with  "In 
lieu  of  the  record  *  *  *.'/  Two 
commenters  state  that  the  AD  should  be 
revised  to  clearly  specify  which  types  of 
maintenance  records  must  be  retained 
(i.e.,  inspection  results,  defect  reporting 
requirements,  date  of  performed 
maintenance,  signature  of  the  person 
performing  the  maintenance).  These 
commenters  believe  that  these  revisions 
are  necessary  in  order  to  avoid  potential 
differences  in  interpretation  between 
the  air  carriers  and  the  FAA.  And,  one 
commenter  states  that  the  AD  shouJd 
clarify  that  there  is  no  need  for  a  special 
form  to  comply  with  the  AD  record 
keeping  requirements.  The  FAA  concurs 
in  part.  Generally,  record  keeping 
requirements  are  addressed  in  other 
regulations  and  this  AD  does  not  change 
those  requirements.  In  order  to  allow 
flexibility  from  operator  to  operator,  the 
FAA  does  not  concur  that  the  AD  itself 
specify  the  precise  nature  of  the  records 
that  will  result  from  the  required 
changes  to  the  manufacturer's  manual 
and  operator's  maintenance  program. 
The  FAA  has,  however,  revised 
Paragraph  (e)  of  this  AD  to  clarify  record 
keeping  aspects  of  the  new  mandatory 
inspections. 

Two  commenters  point  out  that 
inspection  06  referred  to  in  the  NPRM 
does  not  exist  in  the  present  manual. 
Inspection  06  is  the  inspection  that  is 
being  mandated  by  this  proposed  AD. 
The  FAA  concurs.  PW  vvill  include 
inspection  06  in  the  next  manual 
revision. 

Several  commenters  ask  that  the  disks 
be  identified  by  using  the  term  "all" 


instead  of  identifying  the  disks  by 
specific  part  numbers.  The  commenters 
bielieve  that  using  the  term  "all"  to 
identify  the  disks  will  eliminate  the 
need  for  issuing  a  future  AD  every  time 
a  new  P/N  is  added.  The  FAA  partially 
conou^.  Using  the  reference  "all" 
instead  of  specific  P/N's  is  preferable  in 
some  aspects.  Using  "all"  eliminates  the 
possibility  of  omitting  parts  that  exists 
whenever  using  specific  P/N's. 
However,  P&W  has  initiated  the  manual 
changes,  they  are  accurate,  and  will  not 
be  changed  at  this  time.  Futiu«  parts 
will  be  addressed  by  introduction  into  ■ 
the  service  dociunentation  instead  of 
future  AD's.  These  inspections  will  be 
incorporated  into  the  maintenance  plan 
and  documentation  for  new  parts  from 
the  beginning.  This  AD  deals  only  with 
parts  that  are  already  in  service.  This 
proposed  AD  will  not  be  changed  to  use 
"all." 

No  comments  were  received  on  the 
economic  analysis  contained  in  the 
proposed  rules.  Based  on  that  analysis, 
the  FAA  has  determined  that  the  annual 
per  engine  cost  of  $223  does  not  create 
a  significant  economic  impact  on  small 
entities. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubfic  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  regulations  adopted  herein  will 
net  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircaraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
AdministraticHi  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113, 44701. 


Part  nomendalure 


539.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-00-14    Pratt  k  Whitney:  Amendment  39- 
11120.  Docket  98-ANE-61-AD. 

Applicability:  Pratt  &  Whitney  (PW) 
PW2037,  PW2040,  PW2037M.  PW2240. 
^W2337,  PW2043,  PW2643.  and  PW2143, 
series  turbofen  engines,  installed  on  but  not 
limited  to  Boeing  757  series  and  Uyushin  IL- 
96T  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  e&ect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 


Hub,  1st  Stg  Comp 


Part  No.  (P/N) 


condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously.  To  prevent  critical 
life-limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained  engine 
bilure  and  damage  to  the  airplane, 
accomplish  the  following: 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the 
manufacturer's  Time  Limits  section  (TLS)  of 
the  manufacturer's  engine  manual.  Part 
Numbers  (P/N's)  1A6231  and  1B2412,  as 
appropriate  for  the  PW  PW2037.  PW2040, 
PW2037M,  PW2240,  PW2337,  PW2043, 
PW2643,  and  PW2143  series  turbofan 
engines,  and  for  air  carriers  revise  the 
approved  continuous  airworthiness 
maintenance  program,  by  adding  the 
following: 
"MANDATORY  INSPECTIONS 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  oppwrtvmity  in 
accordance  with  the  instructions  provided  in 
the  PW2000  series  Engine  Manuals: 


1A9001  (Assy  P/N  1A9021) 


Manual 
section 


72-31-04 


Inspection 


Inspection— 06. 


(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means: 

(i)  The  part  is  considered  completely 
disassembled  when  done  in  accordance  with 
the  disassembly  instructions  in  the 
manufacturer's  engine  manual  to  either  part 
number  level  listed  in  the  table  above,  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  §43.16  of  Federal  Aviation 
Regulations  (14  CFR  43.16),  these  enhanced 
inspections  shall  be  performed  only  in 
accordance  with  the  TLS  of  the  appropriate 
PW2000  series  engine  manuals. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  conmients  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 


(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  [14  CFR 
121.369(c)l  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Time  Limits  section 
of  the  Instructions  for  Continuous 
Airworthiness  (ICA)  and  the  air  carrier's 
continuous  airworthiness  program. 
Alternately,  certificated  air  carriere  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369(c)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369(c)];  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 
§121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  [14  CFR  121.380(a)((2)(vi)l.  All 
other  Operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  tiieir 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  engine 
manuals. 


(f)  This  amendment  becomes  effective  on 
May  13, 1999. 

Issued  in  Burlington,  Massachusetts,  on 
April  2, 1999. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  99-8864  Filed  4-12-99;  8:45  am) 
BIUMQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DocKet  No.  98-ANE-49-AD;  Amendment 
39-11119;  AD  99-08-13] 

RIN  2120^AA64 

Airworthiness  Directives;  General 
Electric  Company  CF6-80A,  CF6-80C2, 
and  CF6-80E1  Series  TurtMfan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that 
requires  revisions  to  the  Life  Limits 
Section  of  the  manufactvirer's 
histructions  for  Continued 
Airworthiness  (ICA)  for  General  Electric 
Company  (GE)  CF6-80A,  CF6-80C2  and 
CF6-80E1  series  turbofan  engines  to 
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include  required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  This  AD  also 
requires  that  an  air  carrier's  approved 
continuous  airworthiness  maintenance 
program  incorporate  these  inspection 
procedures.  This  amendment  is 
prompted  by  a  Federal  Aviation 
Administration  (FAA)  study  of  in- 
service  events  involving  uncontained 
failiu«s  of  critical  rotating  engine  parts 
that  indicated  the  need  for  improved 
inspections.  The  improved  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions,  which  if 
allowed  to  continue  in  service,  could 
result  in  imcontained  failures.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  critical  life-limited 
rotating  engine  part  failure,  which  could 
result  in  an  uncontained  engine  failure 
and  damage  to  the  airplane. 
DATES:  Effective  May  13,  1999. 
ADDRESSES:  The  information  contained 
in  this  AD  may  be  examined  at  the  FAA, 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Curtis,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Ehrect orate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7192. 
fax (781) 238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  GE  CF6-80A,  CF6- 
80C2  and  CF6-80E1  series  turbofan 
engines  was  published  in  the  Federal 
Ri^er  on  July  28,  1998  (63  FR  40223). 
That  action  proposed  to  require  within 
the  next  30  days  after  the  effective  date 
of  this  AD,  revisions  to  the  Life  Limits 
section  of  the  Engine  Manuals,  and,  for 
air  carriers,  their  approved  continuous 
airworthiness  maintenance  program. 
The  manufacturer  of  CF6-80A,  CF6- 
80C,  and  CF6-80E1  series  turtxjfan 
engines,  has  provided  the  FAA  with  a 
detailed  proposal  that  identifies  and 
prioritizes  the  critical  Ufe-Umited 
rotating  engine  parts  with  the  highest 
potential  to  hazard  the  airplane  in  the 
event  of  failure,  along  with  instructions 
for  enhanced,  focused  inspection 
methods.  These  enhanced  inspections 
will  be  conducted  at  piece-part 
opportunity,  as  defined  in  this  AD, 
rather  than  at  specific  inspection 
intervals. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 


Four  commenters  note  that  some  of 
the  tasks  and  subtasks  that  are 
referenced  in  th6  Notice  for  Proposed 
Rule  Making  (NPRM)  require  visual  and 
dimensional  inspections  in  addition  to 
the  nondestructive  inspections 
identified  as  part  of  the  enhanced 
inspection  initiative.  The  conunenters 
recommend  that  the  final  rule  be  revised* 
to  reflect  only  those  tasks  or  subtasks 
that  are  intended  to  be  mandated  by  the 
AD.  The  FAA  concurs.  The  requested 
changes  are  consistent  with  the 
enhanced  inspection  initiative.  Th6 
compliance  section  of  this  final  rule  has 
been  changed  to  reference  only  the  tasks 
and  subtasks  of  the  mandated 
inspections. 

One  commenter  notes  that  the  chapter 
referenced  for  the  CF6-80A  high 
pressure  turbine  (HPT)  stage  1  disk 
inspection  in  the  table  in  paragraph  (a) 
of  the  NPRM  is  in  error.  The  commenter 
reconunends  changing  the  final  rule  to 
reference  the  correct  chapter  (72-53-02 
instead  of  72-53-03).  The  FAA  conciu^. 
The  chapter  reference  for  the  CF6-80A 
HPT  stage  1  disk  in  the  table  in 
paragraph  (a)  of  the  compUance  section 
of  this  AD  has  been  changed  to 
reference  chapter  72-53-02. 

One  commenter  notes  that  the  work 
hours  that  are  stated  in  the  preamble  for 
the  HPT  rotor  stage  1  and  stage  2  disk 
inspections  are  less  than  the 
commenter's  estimate.  The  commenter 
recommends  that  the  final  rule  be 
revised  to  note  18  hours  instead  of  8 
hours  for  the  mandated  inspections.  The 
FAA  does  not  concur.  The  FAA  has 
reviewed  the  work  hour  estimate  that 
includes  3  hoius  for  eddy  current 
inspection  and  5  hours  for  fluorescent- 
penetrant  inspection  (FPI)  for  each  HPT 
rotor  disk  for  a  total  of  16  hours  for  the 
two  HPT  rotor  disks.  The  FAA  believes 
that  8  hours  is  a  conservative  estimate 
for  a  part  of  average  cleanUness  that's 
being  inspected  under  typical  shop 
conditions. 

No  other  comments  were  received  on 
the  economic  analysis  contained  in  the 
NPRM.  Based  on  that  analysis,  the  FAA 
has  determined  that  the  aimual  per 
engine  cost  of  $308  does  not  create  a 
significant  economic  impact  on  small 
entities. 

One  commenter  requests  that  the  FAA 
link  the  conduct  of  mandatory 
inspections  on  whether  the  subject  part 
was  removed  fi-om  an  engine  while  the 
engine  was  installed  on  the  airplane  or 
while  the  engine  was  removed  and  in  an 
overhaul  shop.  The  commenter  wishes 
to  exempt  those  parts  that  are  removed 
fit>m  installed  engines  from  the  focused 
inspections.  The  FAA  does  not  concur. 
The  mandatory  inspections  are  based  on 
a  single  trigger.  The  trigger  is  a  part 


being  completely  disassembled  using 
the  engine  manual  instructions  (piece- 
part  opportimity),  and  is  not  dependent 
on  whether  an  engine  is  installed  on  the 
airplane.  This  final  rule  mandates  that 
the  definition  of  piece-part  opportunity 
appears  in  the  mandatory  section  of 
each  afi^ected  engine  manual.  This  final 
rule  further  mandates  that  an  operator's 
continuous  airworthiness  maintenance 
program  be  modified  to  capture  those 
engine  manual  changes. 

Several  commenters  ask  that  the  FAA 
clarify  the  record  keeping  aspects  of  the 
mandatory  inspections  resulting  fttjm 
the  required  changes  to  the  Original 
Equipment  Manufacturer's  manual  and 
operator's  continuous  airworthiness 
maintenance  program.  One  commenter 
believes  that  paragraph  (e)  of  the 
proposed  AD  is  unclear  and  suggests 
that  it  be  revised  by  eliminating  the 
word  "or"  fi-om  the  first  sentence  and 
begiiming  a  second  sentence  with  "In 
heu  of  the  record.  *  *  *  "  Two 
commenters  state  that  the  AD  should  be 
revised  to  clearly  specify  which  types  of 
maintenance  records  must  be  retained 
(i.e.,  inspection  results,  defect  reporting 
requirements,  date  of  performed 
maintenance,  signature  of  the  person 
performing  the  maintenance).  These 
commenters  believe  that  these  revisions 
are  necessary  in  order  to  avoid  potential 
differences  in  interpretation  between 
the  air  carriers  and  the  FAA.  And,  one 
commenter  states  that  the  AD  should 
clarify  that  there  is  no  need  for  a  special 
form  to  comply  with  the  AD  record 
keeping  requirements.  The  FAA  concurs 
in  part.  Generally,  record  keeping 
requirements  are  addressed  in  other 
regulations  and  this  AD  does  not  change 
those  requirements.  In  order  to  allow 
flexibility  from  operator  to  operator,  the 
FAA  does  not  agree  that  the  AD  itself 
specify  the  precise  natvue  of  the  records 
that  will  result  from  the  required 
changes  to  the  manufacturer's  manual 
and  operator's  maintenance  program. 
The  FAA  has,  however,  revised 
Paragraph  (e)  of  this  AD  to  clarify  record 
keeping  aspects  of  the  new  mandatory 
inspections. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Safety. 


Adoption  of  the  Amendment 

Accordingly,  pxu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-08-13    General  Electric  Company: 

Amendment  39-11119.  Docket  9»-ANE- 

49- AD. 
Applicability:  General  Electric  Company 
CF6-eOA,  CF6-80C2  and  CF6-80E1  series 
turbofan  engines,  installed  on  but  not  limited 
to  Airbus  A300,  A310,  and  A330  series, 
Boeing  747  and  767  series,  and  McDonnell 
Douglas  MD-11  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 


repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  critical 
life-limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained  engine 
feilure  and  damage  to  the  airplane, 
accomplish  the  following: 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the 
manufacturer's  Life  Limits  Section  of  the 
Instructions  for  Continued  Airworthiness 
(ICA).  and  for  air  carrier  operations  revise  the 
approved  continuous  airworthiness 
maintenance  program,  by  adding  the 
following: 
"MANDATORY  INSPECTIONS 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  instructions  provided  in 
the  applicable  manual  provisions: 


Part  Nomenclature 


For  CF6-80A  Engirws: 
Fan  Rotor  Disk  Stage  1 


High  Pressure  TurtJine  Rotor  Stage 

1  Disk/Shaft 

High  Pressure  Turbine  Rotor  Stage 

2  Disk. 

For  CF6-80C2  Engines: 

Fan  Rotor  Disk  Stage  1  


High  Pressure  Turt)ine  (HPT)  Rotor 
Stage  1  Disk/Shaft. 

High  Pressure  Turbine  (HPT)  Rotor 
Stage  2  Disk. 

For  CF6-80E1  Engines: 

Stage  1  Disk,  Fan  Rotor 


Part  number  (P/N) 


High  Pressure  Turbine  (HPT)  Rotor 

Stage  1  Disk/Shaft. 
High  Pressure  Turbine  (HPT)  Rotor 

Stage  2  Disk. 


AU 
AH 
AH 

Al 

AH 
AN 

AH 
AH 
AH 


Inspect  per  engine  manual  chapter 


72-21-03,  paragraph  3,  Ruorescent-Penetrant  Inspect;  and  72-21-03,  para- 
graph 4,  Eddy  Current  Inspect. 

72-53-02,  paragraph  3,  Fluorescent-Penetrant  Inspect  Disk/Shaft  per  70-32- 
02;  and  72-53-02,  paragraph  6.  Eddy  Current  Inspection. 

72-53-06,  paragraph  3,  Fluorescent-Penetrant  Inspectkw;  and  72-53-06, 
paragraph  6.  Eddy  Current  Inspection  of  Rim  Bolthotes  for  Cracks. 

Task  72-^1-03-200-000-004,  Fluorescent-Penetrant  Inspection;  and  Task 
72-21-03-200-000-008,  Eddy  Current  Inspect  Fan  Rotor  Disk  Stage  1 
Bore,  Forward  and  Aft  Hub  Faces,  and  Bore  Radii. 

Task  72-53-02-200-000-001,  Fluorescent-Penetrant  Inspect  the  HPT  Rotor 
Stage  1  Disk/Shaft;  and  Task  72-63-02-200-000-005,  Eddy  Current  In- 
spection. ^     «.        « 

Task  72-53-06-200-000-002,  Fluorescent-Penetrant  Inspect  the  Stage  2 
Disk;  and  Task  72-53-06-200-000-006,  Eddy  Cun-ent  Inspection  of  the 
HPTR  Stage  2  Rim  Boltholes. 

Task  72-21-03-230-051,  Fluorescent-Penetrant  In8pectk)n;  and  Task  72-21- 

03-250-051  or  72-21-03-250-052,  Eddy  Current  lnspectk)n. 
Task  72-53-02-230-051,  Fluorescent-Penetrant  Inspectkxi;  and  Task  72-53- 

02-200-001-005,  Eddy  Cun'ent  Inspection. 
Task  72-63-06-230-051 ,  Fluorescent-Penetrant  Inspection;  and  Task  72-53- 

06-200-001-006,  E6&f  Current  Inspectkm  of  the  HPTR  Stage  2  Rim 

Boltholes. 


(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means: 

(i)  The  part  is  considered  completely 
disassembled  when  done  in  accordance  with 
the  disassembly  instructions  in  the 
manufacturer's  engine  manual;  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportimity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 


(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  §  43.16  of  the  Federal  Aviation 
Regulations  (14  CFR  43.16),  these  mandatory 
inspections  shall  be  performed  only  in 
accordance  with  the  Life  Limits  Section  of 
the  manufacturer's  ICA. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 


Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Cert^cation  Office. 
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(d)  Special  flight  pennits  may  be  issued  in 
accordance  with  §  §  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
recordkeeping  requirement  of  §  121.369  (c)  of 
the  Federal  Aviation  Regulations  |14  CFR 
121.369  (c))  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Life  Limits  section  of 
the  ICA  and  the  air  carrier's  continuous 
airworthiness  program.  Alternately, 
certificated  air  carriers  may  establish  an 
approved  system  of  record  retention  that 
provides  a  method  for  preservation  and 
retrieval  of  the  maintenance  records  that 
include  the  inspections  resulting  from  this 
AD,  and  include  the  policy  and  procedures 
for  implementing  this  alternate  method  in  the 
air  carrier's  maintenance  manual  required  by 
§  121.369  (c)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.369  (c)];  however, 
the  alternate  system  must  be  accepted  by  the 
appropriate  PMI  and  require  the  maintenance 
records  be  maintained  either  indefinitely  or 
until  the  work  is  repeated.  Records  of  the 
piece-part  insp>ections  are  not  required  under 
§  121.380(a)(2)(vi)  of  the  Federal  AviaUon 
Regulations  (14  CFR  121.380(a)(2)(vi)I.  All 
other  Operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  operators  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  engine 
manuals. 

(f)  This  amendment  becomes  effective  on 
May  13. 1999. 

Issued  in  Burlington,  Massachusetts,  on 
April  2, 1999. 

Jay  ).  Pardee, 

Manager,  Engine  and  PropeUer  Directomte, 

Aircraft  Certification  Service. 

(FR  Doc.  99-8863  Filed  4-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

Pocliet  No.  98-ANE-47-AD;  Amendment 
39-11118;  AD  99-08-12] 

RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D  Series  Turtx>fan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that 
requires  revisions  to  the  Engine  Time 


Limits  section  in  the  Engine  Manual 
(EM)  for  Pratt  &  Whitney  (PW)  JT9D 
series  turbofan  engines  to  include 
required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  This 
amendment  will  also  require  an  air 
carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  these  inspection 
procedures.  This  amendment  is 
prompted  by  a  Federal  Aviation 
Administration  (FAA)  study  of  in- 
service  events  involving  imcontained 
failures  of  critical  rotating  engine  parts 
which  indicated  the  need  for  improved 
inspections.  The  improved  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions,  that  if 
allowed  to  continue  in  service,  could 
result  in  imcontained  failures.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  critical  life- 
limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Effective  May  13, 1999. 
ADDRESSES:  The  information  referenced 
in  this  AD  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Goodman,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Biurlington,  MA  01803- 
5299;  telephone  (781)  238-7130,  fax 
(781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Pratt  &  Whitney 
JT9D  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
July  28, 1998  (63  FR  40220).  That  action 
proposed  to  require  revisions  to  the 
Engine  Time  Limits  section  in  the 
Engine  Manual  (EM)  for  Pratt  &  Whitney 
JT9D  series  turbofan  engines  to  include 
required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  That  action 
also  proposed  to  require  an  air  carrier's 
approved  continuous  airworthiness 
maintenance  program  to  incorporate 
these  inspection  procedures. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  EKie 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  notes  that  the  JT9D 
manual  used  by  the  operator  [part 
number  (P/N)  770407]  to  maintain 


JT9D-7A  and  -7]  engines  is  not 
included  in  paragraph  (a),  which  lists 
the  JT9D  manuals  which  require 
revisions  to  the  Engine  Time  Limits 
Section  by  P/N.  The  FAA  concurs. 
Several  engine  manuals  appUcable  to 
certain  JT9D-7  models  are  customized 
for  operators.  Part  numbers  for  these 
engine  manuals  were  inadvertently 
omitted  fit)m  the  proposed  rule. 
Corrections  for  the  engine  manual 
referenced  by  the  commentor  and  for 
other  engine  manuals  have  been 
included  in  this  AD. 

Several  commenters  suggested  that 
the  tables  used  to  specify  those  parts 
requiring  mandatory  inspections  be 
given  standardized  formats  and  that  the 
parts  be  identified  by  "all"  rather  than 
by  specific  part  number.  The  FAA  does 
not  concur.  FAA  intentionally  allowed 
each  manufacturer  to  choose  a  format 
that  fits  their  products  manual. 
Identification  of  parts  requiring 
mandatory  inspections  has  been 
accomplished  by  either  part  nujnber 
identification  or  use  of  the  word  "all". 
Part  number  identification  was  chosen 
by  some  manufacturers  since  the 
processes  and  procedures  needed  to 
conduct  new  inspections  were  not  yet 
developed  for  all  parts  of  a  certain  type, 
i.e.,  fan  disks/hubs.  FAA  wants  the 
manufacturers  to  have  flexibiUty  in 
managing  how  their  manuals  are 
structured  within  Air  Transport 
Association  code  requirement  and  does 
not  consider  mandating  matters  of 
format  appropriate. 

Several  commenters  ask  that  the  FAA 
clarify  the  record  keeping  aspects  of  the 
mandatory  inspections  resulting  from 
the  required  changes  to  the  Original 
Equipment  Manufacturer's  manual  and 
operator's  continuous  airworthiness 
maintenance  program.  One  conunenter 
believes  that  paragraph  (e)  of  the  NPRM 
is  imclear  and  suggests  that  it  be  revised 
by  eliminating  the  word  "or"  from  the 
first  sentence  and  beginning  a  second 
sentence  with  "In  lieu  of  the  record. 
*  *  *"  Two  commenters  state  that  the 
AD  should  be  revised  to  clearly  specify 
which  types  of  maintenance  records 
must  be  retained  (i.e.,  inspection  results, 
defect  reporting  requirements,  date  of 
performed  maintenance,  signature  of  the 
person  performing  the  maintenance). 
These  commenters  believe  that  these 
revisions  are  necessary  in  order  to  avoid 
potential  differences  in  interpretation 
between  the  air  carriers  and  the  FAA. 
And,  one  commenter  states  that  the  AD 
should  clarify  that  there  is  no  need  for 
a  special  form  to  comply  with  the  AD 
record  keeping  requirements.  The  FAA 
concurs  in  part.  Generally,  record 
keeping  requirements  are  addressed  in 
other  regulations  and  this  AD  does  not 
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change  those  requirements.  In  order  to 
allow  flexibility  from  operator  to 
operator,  the  FAA  does  not  concur  that 
the  AD  itself  specify  the  precise  nature 
of  the  records  that  will  result  from  the 
required  changes  to  the  manufacturer's 
manual  and  operator's  maintenance 
program.  The  FAA  has,  however, 
revised  Paragraph  (e)  of  the  final  rule  to 
clarify  record  keeping  aspects  of  the 
new  mandatory  inspections. 

One  commenter  requested  that  the 
FAA  link  the  conduct  of  mandatory 
inspections  with  the  subject  part's 
removal  from  an  engine  either  on-wing 
or  in  an  overhaul  shop.  The  FAA  does 
not  concur.  Mandatory  inspections  are 
based  on  a  single  trigger,  which  is  a  pari 
being  completely  disassembled  per  the 
engine  manual  instructions  (piece-part 
opportimity),  and  are  not  dependent  on 
an  engine's  state  of  installation.  This  AD 
mandates  that  the  definition  of  piece- 
part  opportunity  appear  in  the 
mandatory  section  of  each  affected 
engine  manual.  This  AD  further 
mandates  that  an  operator's  continuous 
airworthiness  maintenance  program  be 
modified  to  capture  those  engine 
manual  changes. 

Several  commenters  suggest  that  the 
100  cycle  inservice  inspection  waiver 
provided  in  the  piece-part  opportunity 
definition  was  too  low  and  could  not  be 
justified  fi'om  a  crack  grov^rth  standpoint 
or  that  language  be  added  to  the 
reqmrements  adding  a  minimum  cycles 
in  service  threshold  after  which 
mandatory  inspections  would  be 
applicable.  The  FAA  does  not  concur. 
The  100  cycle  waiver  is  intended  to 
allow  short  term  alleviation  from 
mandatory  inspections  for  a  part 
recently  inspected  in  accordance  with 
the  engine  manual  requirements.  It  was 
specifically  aimed  at  disassembled  parts 
removed  from  an  engine  following  a  test 
cell  reject  or  some  other  occurrence  that 
caused  the  parts  removal  shortly  after 
successful  completion  of  mandatory 
inspections.  Waiver  of  mandatory 
inspections  in  this  instance  also 
requires  that  the  part  was  not  damaged 
or  related  to  the  cause  for  its  removal 
from  the  engine.  Mandatory  inspections 
are  also  required  on  fully  disassembled 
parts  regardless  of  time-since-new 
(TSN).  FAA  is  aware  that  cracks  can  be 
missed  during  part  inspections  and  that 
each  time  a  part  is  processed  through  an 
inspection  line,  the  probability  of 
detecting  a  crack  is  increased. 
Commonly  used  on-condition 
maintenance  plans  make  it  likely  that  a 
given  part  could  be  retiuned  to  service 
for  thousands  of  cycles  without  the  need 
for  additional  focused  inspection. 
Recognizing  two  opposing  aspects  of 
part  removed  and  inspection,  i.e.,  a  need 


for  a  brief  exemption  period  following 
conduct  of  mandatory  inspections  and 
the  benefits  of  increased  fi^uency  of 
inspection,  FAA  established  the  100 
cycle  threshold.  No  consideration  for 
crack  growth  time  was  given  in  the 
choice  of  this  number  nor  was  TSN 
considered  as  a  possible  reason  for 
exempting  parts  from  focused 
inspection.  It  is  based  strictly  on 
keeping  the  frequency  of  mandatory 
inspection  as  high  as  practical  and 
therefore  increasing  the  probability  of 
crack  detection  while  providing  a  brief 
window  of  exemption  from  mandatory 
inspection  if  certain  conditions  are  met. 
Therefore,  the  100  cycle  limit  will 
remain  in  the  compliance  section  of  the 
AD  and  no  exemption  will  be  allowed 
for  low  TSN  parts. 

One  commenter  states  that  the 
mandatory  manual  chapters  were 
modified  to  require  new  inspection 
requirements  prior  to  issuance  of  the 
final  rule  AD  and  that  FAA  should 
provide  written  notification  to  Flight 
Standfirds  Offices  that  the  inspections 
proposed  in  the  proposed  rule  are  not 
mandatory  until  the  establishment  of  an 
effectivity  date  in  a  published  final  rule 
AD.  Some  confusion  between  Operators, 
Manufactiuers  and  Principal 
Maintenance  Inspectors  was  created 
when  the  mandatory  manual  sections 
were  modified  prior  to  the  release  of  a 
final  rule  AD.  The  FAA  concurs  in  part. 
The  manuals  were  modified  prior  to 
issuance  of  the  final  rule  to  minimize 
implementation  delays  from  lengthy 
original  equipment  manufacturer  EM 
revision  cycles.  FAA  will  attempt  a 
higher  level  of  coordination  of  timing 
the  manual  revisions  so  that  the 
revisions  follow  final  rule  AD's  in  the 
future.  However,  to  avoid  additional 
confusion  vdth  the  currently  proposed 
changes,  FAA  will  not  issue  written 
notice  to  the  Flight  Standards  Offices. 

No  comments  were  received  on  the 
economic  analysis  contained  in  the 
proposed  rules.  Based  on  that  analysis, 
the  FAA  has  determined  that  the  annual 
per  engine  cost  of  $284  does  not  create 
a  significant  economic  impact  on  small 
entities. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 


proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9ft-08-12    Pratt  k  Whitney:  Amendment  39- 
11118.  Docket  9»-ANE-47-AD. 

Applicability:  Applicability:  Pratt  ft 
Whitney  (PW)  JT9I>-3A,  -7,  -7H.  -7A,  -7 AH, 
_7F.  -7),  -20),  -59A,  -70A.  -7Q.  -7Q3, 
-7R4D.  -7R4D1,  -7R4E,  -7R4E1,  -7R4G2. 
-7R4H1.  and  7R4E4  series  turbofan  engines, 
installed  on  but  not  limited  to  Boeing  747 
and  767  series,  McDonnell  Douglas  DC-10 
series,  and  Airt>us  A300  and  A310  series 
airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
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condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 


uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 
(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD.  revise  the  Engine 
Time  Limits  Section  (TLS)  of  the 
manufecturer's  Engine  Manual  (EM),  )T9D 
Part  Numbers  646028.  754459,  770407, 
770408,  777210,  785059,  785058,  789328,  as 
appropriate,  and  for  air  carrier  operations 


revise  the  approved  continuous 
airworthiness  maintenance  program,  by 
adding  the  following: 

"MANDATORY  INSPECTIONS 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportimity  in 
accordance  with  the  instructions  provided  in 
the  applicable  manual  provisions: 


Part  (Nomenclature 


Part  No. 
(P/N) 


Inspect  per 
manual 
section 


Inspection 


Fan  hub  (Assy.  P/N  648621) , 

Fan  hub  (Assy.  P/N  665321) , 

Fan  hub  (Assy.  P/N  665321,  719127,  778621) 
Fan  hub  (Assy.  P/N  678541,  726641,  778631) 

Fan  hub  (Assy.  P/N  726941)  , 

Fan  hub  (Assy.  P/N-732721)  „ , 

Fan  hub  (Assy.  P/N  804221) 

Fan  hub  (Assy.  P/N  5001331-01) 


648501 
648501 
666101 
690501 
734901 
745401 
745401 
5001701-01 


72-31-04 
72-31-04 
72-31-04 
72-31-04 
72-31-04 
72-31-00 
72-31-00 
72-31-00 


lnspection-02. 

lnspection-02. 

lnspection-02. 

lnspection-02. 

lnspection-02. 

Heavy  Maintenance-Check. 

Heavy  Maintenance-Check. 

lnspection-03. 


(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means: 

(i)  The  part  is  considered  completely 
disassembled  when  accomplished  in 
accordance  with  the  disassembly  instructions 
in  the  manufactiu^rs  engine  manual  to  either 
part  number  listed  in  the  table  above:  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  §  43.16  of  the  Federal  Aviation 
Regulations  (14  CFR  43.16),  these  mandatory 
inspections  shall  be  performed  only  in 
accordance  with  the  Engine  TLS  of  the  PW 
JT9D  EM. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector  (PMI),  who  may  add 
comments  and  then  send  it  to  the  Engine 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  firom  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  [14  CFR 
121.369(c))  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Engine  Time  Limits 
section  of  the  Instructions  for  Continuous 
Airworthiness  (ICA)  and  the  air  carrier's 
continuous  airworthiness  program. 
Alternately,  certificated  air  carriers  may 
establish  an  approved  system  of  record 


retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369(c)  of  the 
Federal  Aviation  Regulations  [14  CFR 
121.369(c)l:  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 
§  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  [14  CFR  121.380(a)(2)(vi)).  All 
other  Operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  engine 
manuals. 

(f)  This  amendment  becomes  efiisctive  on 
May  13, 1999. 

Issued  in  Burlington,  Massachusetts,  on 
April  2, 1999. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  99-8862  Filed  4-12-99;  8:45  am) 

BILUNO  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-1ANE-45-AD;  Amendment 
39-11117;  AD  99-08-11] 

RIN  2120-AA64 

Airworthiness  Directives;  International 
Aero  Engines  AG  (lAE)  V2500-A1/-^5/ 
-05  Series  Turtmfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that 
requires  revisions  to  the  Airworthiness 
Limitations  Section  (ALS)  and 
Maintenance  Scheduling  Section  (MSS) 
of  the  Instructions  for  Continued 
Airworthiness  (ICA)  in  the  Time  Limits 
Manual  (Chapter  05-10-00)  of  the 
Engine  Manuals  for  International  Aero 
Engines  AG  (lAE)  V250O-A1/-A5/-D5 
series  turbofan  engines  to  include 
required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  This  AD  will 
also  require  an  air  carrier's  approved 
continuous  airworthiness  maintenance 
program  to  incorporate  these  inspection 
procedures.  This  amendment  is 
prompted  by  a  Federal  Aviation 
Administration  (FAA)  study  of  in- 
/  service  events  involving  luicontained 
failures  of  critical  rotating  engine  parts 
which  indicated  the  need  for  improved 
inspections.  The  improved  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions,  that  if 
allowed  to  continue  in  service,  could 
result  in  uncontained  failures.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  critical  life-limited 


Federal  Register/Vol.  64,  No.  70/Tue8day.  April  13.  1999/Rules  and  Regulations 17957 


rotating  engine  part  failure,  which  could 
result  in  an  uncontained  engine  failure 
and  damage  to  the  airplane. 
DATES:  Effective  May  13. 1999. 
ADDRESSES:  The  information  referenced 
in  this  AD  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Coimsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
EKane  Cook,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7133,  fax 
(781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  lAE  V2500-A1/- 
A5/-D5  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
July  28, 1998  (63  FR  40218).  That  action 
proposed  to  require  revisicms  to  the  ALS 
and  MSS  of  the  ICA  in  the  Time  Limits 
Manual  (Chapter  05-10-00)  of  the 
Engine  Manuals  for  lAE  V2500-A1/- 
A5/-D5  series  tiu-bofan  engines  to 
include  required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure  and  the 
incorporation  of  these  procedtires  into 
the  air  carriers'  approved  continuoiis 
airworthiness  maintenance  program. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  proposes  to  remove 
the  current  publication  dates  of  the 
engine  manuals  specified  in  paragraphs 
(a)  (1),  (2),  and  (3)  of  the  compliance 
section  of  this  AD  to  avoid  AD 
applicability  issues  in  the  event  of  a 
manual  revision  prior  to  the  effectivity 
of  the  Final  Ride  AD.  The  FAA  conciirs. 
The  purpose  of  paragraphs  (a)  (1),  (2), 
and  (3)  is  to  identify  the  engine  manuals 
and  the  specific  areas  in  the  manuals 
that  will  be  revised  by  this  AD.  The 
publication  dates  are  not  necessary  to 
identify  these  engine  manuals  since  the 
part  number  of  each  manual  is 
specified.  Therefore,  the  dates  will  be 
deleted  fit)m  these  subject  paragraphs  in 
the  AD.  Additionally,  page  numbers 
have  been  removed  bom  paragraphs  (a) 
(1),  (2),  and  (3). 

One  commenter  indicates  that  there  is 
a  typographical  error  in  the  part  number 
(P/N)  of  the  A1/-A5  Engine  Manual. 
The  correct  P/N  is  E-V250(>-1IA  not  M- 
V2500-1IA.  The  FAA  concurs.  The 
typographical  error  will  be  corrected  in 


paragraph  (a)(2)  of  the  compliance 
section  of  this  AD. 

Several  commenters  ask  that  the  FAA 
clarify  the  record  keeping  aspects  of  the 
mandatory  inspections  resulting  fitim 
the  required  changes  to  the  Original 
Equipment  Manubcturer's  manual  and 
operator's  continuous  airworthiness 
maintenance  program.  One  commenter 
believes  that  paragraph  (e)  of  the 
proposed  rule  is  unclear  and  suggests 
that  it  be  revised  by  eliminating  the 
word  "or"  from  the  first  sentence  and 
beginning  a  second  sentence  with  "hi 
lieu  of  the  record.  *  *  *"Two 
commenters  state  that  the  AD  should  be 
revised  to  clearly  specify  which  types  of 
maintenance  records  must  be  retained 
(i.e.,  inspection  results,  defect  reporting 
requirements,  date  of  performed 
maintenance,  signature  of  the  person 
performing  the  maintenance).  These 
commentera  befieve  that  these  revisions 
are  necessary  in  order  to  avoid  potential 
differences  in  interpretation  between 
the  air  carriers  and  the  FAA.  And,  one 
commenter  states  that  the  AD  should 
clarify  that  there  is  no  need  bx  a  special 
form  to  comply  with  the  AD  record 
keeping  requirements.  The  FAA  concurs 
in  part.  Generally,  record  keeping 
requirements  are  addressed  in  other 
regulations  and  this  AD  does  not  change 
those  requirements.  In  order  to  allow 
flexibility  from  operator  to  operator,  the 
FAA  does  not  agree  that  the  AD  itself 
specify  the  precise  nature  of  the  records 
that  will  result  bom  the  required 
changes  to  the  manufactiuer's  manual 
and  operator's  maintenance  program. 
The  FAA  has.  however,  revised 
Paragraph  (e)  of  this  AD  to  clarify  record 
keeping  aspects  of  the  new  mandatory 
inspections. 

One  commenter  supported  the  rule  as 
proposed. 

No  comments  were  received  on  the 
economic  analysis  contained  in  the 
proposed  rules.  Based  on  that  analysis, 
the  FAA  has  determined  that  the  annual 
per  engine  cost  of  $61  does  not  create 
a  significant  economic  impact  on  small 
entities. 

Additional  editorial  changes: 

The  engine  manuals'  Airworthiness 
Limitations  sections  contain  a  paragraph 
that  refers  to  paragraph  2,  "Maintenance 
Scheduling,"  whidi  meets  the  intent  of 
this  AD.  Therefore,  the  exact  wording 
from  the  manual  will  be  used  in  this 
AD.  Paragraph  (a)(i)  of  the  compliance 
section  will  read:  "Refer  to  Paragraph 
2 — Maintenance  Scheduling  for 
information  that  sets  forth  the  operators' 
maintenance  requirements  for  the 
V2500  On-Condition  engine." 

In  addition,  for  clarity.  Paragraph 
(a)(ii)  of  the  compliance  section  will 
read:  "Whenever  a  Group  A  part 


identified  in  this  paragraph,  (see  2.1  for 
definition  of  Group  A),  satisfies  both 
*  *  *  conditions." 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  reqiiire  the 
adoption  of  the  rule  as  proposed. 

The  regulations  adopted  herein  would 
not  have  substantial  direct  effiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule 
would  not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g),  40113, 44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-08-11    Internatioiial  Aero  Engines  AG 
(lAE):  Amendment  39-11117.  Docket 
98-ANE^5-AD. 
Applicability:  International  Aero  Engines 
AG  (lAE)  V250a-Al/-A5/-D5  series  turbofan 
engines,  installed  on  but  not  limited  to 
Airbus  A319,  A320,  A321.  and  McDonnell 
E)ouglas  MI>-90  series  airplanes. 
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Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

(Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 


(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the 
Airworthiness  Limitations  Section  (ALS)  and 
Maintenance  Scheduling  Section  (MSS)  of 
the  Instructions  for  Continued  Airworthiness 
(ICA)  in  the  Time  Limits  Manuals  of  the 
Engine  Manuals,  part  number  (P/N)  E- 
V2500-1L\  and  P/N  E-V2500-3IA,  and  for 
air  carrier  operations  revise  the  approved 
continuous  airworthiness  maintenance 
program,  by  adding  the  following: 

(1)  For  Engine  Manual,  P/N  E-V2500-1IA. 
Time  Limits  Manual,  Chapter  5-10-00, 
Configuration  -1,  (Effectivity:  V250O-A1); 
and 

(2)  For  Engine  Manual,  P/N  E-V2500-1IA, 
Time  Limits  Manual,  Chapter  5-10-00, 
Configuration  -2,  (Effectivity:  V2500-A5), 
and; 

(3)  For  Engine  Manual,  P/N  E-V2500-3LA, 
Time  Limits  Manual,  Chapter  5-10-00, 
(Effectivity:  V2500-D5): 

(i)  Add  the  following  to  paragraph  1, 
entitled  "Airworthiness  Limitations:"  "Refer 


to  paragraph  2 — Maintenance  Scheduling  for 
information  that  sets  forth  the  operators 
maintenance  requirements  for  the  V2500  On- 
Condition  engine." 

(ii)  Add  the  following  to  paragraph  2, 
entitled  "Maintenance  Scheduling:" 
"Whenever  a  Group  A  part  identified  in  this 
paragraph  (see  2.1  for  definition  of  group  A) 
satisfies  both  of  the  following  conditions: 

(A)  The  part  is  considered  completely 
disassembled  when  accomplished  in 
accordance  with  the  disassembly  instructions 
in  the  engine  manufacturer's  engine  manual; 
and 

(B)  The  part  has  accujnulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine;  then  that  part 
is  considered  to  be  at  the  piece-part  level  and 
it  is  mandatory  to  perform  the  inspections  for 
that  part  as  specified  in  the  following: 


Part  nomenclature 

Part  No.  (P/N) 

Inspect  per  engine  manual 

Fan  Disk  „ 

AH  _ 

Chapter  72-31-12,  Subtask  72-31-12-230-054" 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  §43.16  of  the  Federal  Aviation 
Regulations  (14  CFR  43.16),  these  mandatory 
inspections  shall  be  performed  only  in 
accordance  with  the  ALS  and  MSS  in  the 
applicable  Engine  Manual. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  conunents  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  [14  CFR 
121.369  (c)]  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Time  Limits  section 
of  the  Instructions  for  Continuous 
Airworthiness  (ICA)  and  the  air  carrier's 
continuous  airworthiness  program. 
Alternately,  certificated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 


method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369(c)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369(c)];  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 
§  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  [14  CFR  121.380(a)(2)(vi)).  All 
other  Operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  engine 
manuals. 

(f)  This  amendment  becomes  effective  on 
May  13, 1999. 

Issued  in  Burlington,  Massachusetts,  on 
April  2, 1999. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  9»-8861  Filed  4-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-41-AD;  AnMndment 
39-11124;  AD  99-0&-18] 

RIN  2120-AA64 

AInworthlness  Directives;  General 
Electric  Company  CF6-6,  CF6^45,  and 
CF6-50  Series  Turtwfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that 
requires  revisions  to  the  Time  Limits 
Section  of  the  manufacturer's 
Instructions  for  Continued 
Airworthiness  (ICA)  for  General  Electric 
Company  (GE)  CF6-6,  CF6-45,  and 
CF6-50  series  turbofan  engines  to 
include  required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  This 
amendment  also  requires  an  air  carrier's 
approved  continuous  airworthiness 
maintenance  program  to  incorporate 
these  inspection  procedures.  This 
amendment  is  prompted  by  a  Federal 
Aviation  Administration  (FAA)  study  of 
in-service  events  involving  imcontained 
failures  of  critical  rotating  engine  parts 
which  indicated  the  need  for  improved 
inspections.  The  improved  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions,  that  if 
allowed  to  continue  in  service,  could 
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result  in  uncontained  failures.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  critical  life- 
limited  rotating  engine  part  failing, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Effective  May  13. 1999. 
ADDRESSES:  The  information  referenced 
in  this  AD  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Ciutis,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7192, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  GE  CF6-6,  CF6-45. 
and  CF6-50  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
July  28, 1998  (63  FR  40213).  That  action 
proposed  to  require  revisions  to  the 
Time  Limits  Section  of  the 
manufacturer's  ICA  for  GE  CF6-6,  CF6- 
45,  and  CF6-50  series  turbofan  engines 
to  include  required  enhanced  inspection 
of  selected  critical  life-Umited  parts  at 
each  piece-part  exposure.  That  action 
also  proposed  to  require  an  air  carrier's 
approved  continuous  airworthiness 
maintenance  program  to  incorporate 
these  inspection  procedures. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Five  commenters  note  that  some  of 
the  tasks/sub-tasks  referenced  in  the 
proposed  rule  call  out  inspections 
beyond  those  identified  as  part  of  the 
enhanced  inspection  initiative  (i.e. 
visual  and  dimensional  inspection  in 
addition  to  the  intended  inspections). 
The  commenters  recommend  that  the 
final  rule  be  revised  to  reflect  only  those 
tasks  or  sub-tasks  that  contain  the 
inspections  that  are  intended  to  be 
mandated  by  the  AD.  The  FAA  concurs. 
The  requested  change  is  consistent  with 
the  enhanced  inspection  initiative.  The 
manual  temporary 'revisions  have  been 
revised  to  reflect  only  those  tasks  or  sub 
tasks  where  the  inspections  to  be 
mandated  are  located  and  the  AD  will 
reflect  these  changes. 

One  commenter  notes  that  the  work 
hours  stated  in  the  preamble  for  the 
HPTR  stage  1  and  2  disk  inspections  are 
less  than  their  estimates  and 


recommends  that  the  final  rule  be 
revised  to  note  18  hoius  for  the 
mandated  inspections  instead  of  8 
hours.  The  FAA  does  not  agree.  The 
work  hour  estimate  that  includes  3 
hours  for  eddy  current  inspection  and  5 
hours  for  FPI  for  each  HPTR  disk,  for  a 
total  of  16  hours  for  the  2  HPTR  disks, 
is  believed  to  be  accurate  for  a  disk  of 
average  cleanliness,  being  inspected 
under  typical  shop  conditions. 

No  otner  comments  were  received  on 
the  economic  analysis  contained  in  the 
proposed  rule.  Based  on  that  analysis, 
the  FAA  has  determined  that  the  annual 
per  engine  cost  of  $438  does  not  create 
a  significant  economic  impact  on  small 
entities. 

Several  commenters  ask  that  the  FAA 
clarify  the  record  keeping  aspects  of  the 
mandatory  insj>ections  resulting  from 
the  required  changes  to  the  Original 
Equipment  Manufacturer's  manual  and 
operator's  continuous  airworthiness 
maintenance  program.  One  commenter 
believes  that  paragraph  (e)  of  the 
proposed  AD  is  unclear  and  suggests 
that  it  be  revised  by  eliminating  the 
word  "or"  from  the  first  sentence  and 
beginning  a  second  sentence  with  "In 
lieu  of  the  record.  •  *   *"Two 
commenters  state  that  the  AD  should  be 
revised  to  clearly  specify  which  types  of 
maintenance  records  must  be  retained 
(i.e.,  inspection  results,  defect  reporting 
requirements,  date  of  performed 
maintenance,  signatiue  of  the  person 
performing  the  maintenance).  These 
commenters  believe  that  these  revisions 
are  necessary  in  order  to  avoid  potential 
differences  in  interpretation  between 
the  air  carriers  and  the  FAA.  And,  one 
conunenter  states  that  the  AD  should 
clarify  that  there  is  no  need  for  a  special 
form  to  comply  with  the  AD  record 
keeping  requirements.  The  FAA  concurs 
in  part.  Generally,  record  keeping 
requirements  are  addressed  in  other 
regulations  and  this  AD  does  not  change 
those  requirements.  In  order  to  allow 
flexibility  from  operator  to  operator,  the 
FAA  does  not  agree  that  the  AD  itself 
specify  the  precise  nature  of  the  records 
that  will  result  bom  the  required 
changes  to  the  manufactiuer's  manual 
and  operator's  maintenance  program. 
The  FAA  has,  however,  revised 
Paragraph  (e)  of  this  AD  to  clarify  record 
keeping  aspects  of  the  new  mandatory 
inspections. 

One  commenter  requested  that  the 
FAA  link  the  conduct  of  mandatory 
inspections  with  the  subject  part's 
removal  from  an  engine  either  on-wing 
or  removed  and  in  an  overhaul  shop. 
The  FAA  does  not  concm.  Mandatory 
inspections  are  based  on  a  single  trigger, 
which  is  a  part  being  completefy 
disassembled  using  the  engine  shop 


manual  instructions  (piece-part 
opportimity),  and  are  not  dependent  on 
an  engine's  state  of  installation.  This  AD 
mandates  that  the  definition  of  piece- 
part  opportunity  appear  in  the 
mandatory  section  of  each  affected 
engine  shop  manual.  This  AD  further 
mandates  that  an  operator's  continuous 
airworthiness  maintenance  program  be 
modified  to  capture  those  engine  shop 
manual  changes. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fitim  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
Authority:  49  U.S.C.  106(g).  40113. 44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-08-18    General  Electric  Company: 

Amendment  39-11124.  Docket  98-ANE- 
41-AD. 

Applicability:  General  Electric  Company 
(GE)  CF6-6,  CF6-45,  and  CF6-50  series 
turbofan  engines,  installed  gn  but  not  limited 
to  Airbus  A300  series,  Boeing  747  series,  and 
McDonnell  Douglas  DC-10  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 


repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  feilure  and  damage  to 
the  airplane,  accomplish  the  following: 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the 
manufactiuer's  Time  Limits  Section  of  the 
Instructions  for  Continued  Airworthiness 
(ICA),  and  for  air  carrier  operations  revise  the 
approved  continuous  airworthiness 
maintenance  program,  by  adding  the 
following: 

"MANDATORY  INSPECTIONS 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportimity  in 
accordance  with  the  instructions  provided  in 
the  applicable  manual  provisions: 


Part  nomenclature 

Part  No.  (P/N) 

Inspect  per  en^ne  shop  manual  chapter 

For  CF6-6  Engines: 

Fan  Rotor  Disk,  Stage  1  

High  Pressure  Turbine  Rotor,  Stage 

1  Disk. 

High  Pressure  Turtsine  Rotor,  Stage 

2  Disk. 

For  CF6-45,  CF6-50  Engines: 

Fan  Rotor  Disk,  Stage  1  

High  Pressure  Juttine  Rotor.  Stage 
1  Disk. 

High  Pressure  Turt)ine  Rotor,  Stage 
2DisK. 

All 

AH 

Ail 

All 

All 

All ^ 

72-21-03  Paragraph  2.F.  or  Paragraph  2.A.B.  Ruorescent-Penetrant  In- 
spect, and  72-21-03  Paragraph  3  or  3A.  Eddy  Cun-ent  Inspectton. 

72-53-03  Paragraph  1.  Ruorescent-Penetrant  Inspect,  and  72-53-03  Para- 
graph 4.  Eddy  Cun-ent  Inspection  of  the  HPTR  Disk  Rim  Boltholes. 

72-53-04  Paragraph  1.  Fluorescent-Penetrant  Inspect,  and  Paragraph  4. 
Eddy  Current  Inspection  of  the  Stage  2  HPTR  Disk  Rim  Boltholes  and  72- 
53-04  Paragraph  5.  Eddy  Cunent  lnspectk>n  of  the  Stage  2  Disk  Inner 
Boltholes. 

Task  72-21-03-230-051  Fluorescent-Penetrant  Inspectton.  and  Task  72-21- 

03-250-002-052  Manual  Eddy  Current  Inspection  or  72-21-03-250-003- 

053  Automated  Eddy  Cunent  Inspectton. 
Task  72-53-03-230-001-059  Fluorescent-Penetrant  Inspect  Disk,  and  Task 

72-53-03-250-052  Eddy  Current  Inspectton  of  the  HPTR  Stage  1  Rim 

Rotthotes. 
Task  72-53-04-230-001-057  Fluorescent-Penetrant  Inspect  Disk,  and  Task 

72-53-04-250-053  Eddy  Currant  Inspectton  of  the  HPTR  Stage  2  Rim  and/ 

or  Inner  Bolttioles. 

(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-p)art  opportunity  means: 

(i)  The  part  is  considered  completely 
disassembled  when  accomplished  in 
accordance  with  the  disassembly  instructions 
in  the  engine  manu&cturer's  Engine  Shop 
Manual;  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine. 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  §43.16  of  the  Federal  Aviation 
Regulations  (14  CFR  43.16).  these  mandatory 
inspections  shall  be  performed  only  in 
accordance  with  the  Time  Limits  Section  of 
the  manufocturer's  ICA. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  [14  CFR 
121.369(c)]  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Time  Limits  section 
of  the  ICA  and  the  air  carrier's  continuous 
airworthiness  program.  Alternately, 
t»rtificated  air  carriers  may  establish  an 
alternate  system  of  record  retention  that 
provides  a  method  for  preservation  and 
retrieval  of  the  maintenance  records  that 
include  the  inspections  resulting  from  this 
AD,  and  include  the  policy  and  procedures 
for  implementing  this  alternate  method  in  the 
air  carrier's  maintenance  manual  required  by 
§  121.369(c)  of  the  Federal  Aviation 
Regulations  [14  CFR  121.369(c)j;  however, 
the  alternate  system  must  be  accepted  by  the 


appropriate  PMI  and  require  the  maintenance 
records  be  maintained  either  indefinitely  or 
until  the  work  is  repeated.  Records  of  the 
piece-part  inspections  are  not  required  under 
§  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  [14  CFR  121.380(a)(2Kvi)].  All 
other  Operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  shop  manual 
changes  are  made  and  air  carriers  have 
modified  their  continuous  airworthiness 
maintenance  plans  to  reflect  the 
requirements  in  the  engine  shop  manuals. 

(f)  This  amendment  becomes  effective  on 
May  13, 1999. 

Issued  in  Burlington,  Massachusetts,  on 
April  2, 1999. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc  99-8860  Filed  4-12-99;  8:45  am] 
MLUNQ  CODE  4110-19-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

Podwt  No.  «8^NE-39-AD:  Amendment 
39-11123;  AD  9»-0e-17] 

RIN  2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  GE90  Series 
TurtMfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that 
requires  revisions  to  the  manufacturer's 
Life  Limits  Section  of  the  Instructions 
for  Continued  Airworthiness  (ICA)  for 
General  Electric  Company  (GE)  GE90 
series  turbofan  engines  to  include 
required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  This 
amendment  will  also  require  an  air 
carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  these  inspection 
procediu^s.  This  amendment  is 
prompted  by  a  Federal  Aviation 
Administration  (FAA)  study  of  in- 
service  events  involving  uncontained 
failures  of  critical  rotating  engine  parts 
which  indicated  the  need  for  improved 
inspections.  The  improved  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions,  that  if 
allowed  to  continue  in  service,  could 
result  in  uncontained  failures.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  critical  life-limited 
rotating  engine  part  failure,  which  could 
result  in  an  luicontained  engine  failure 
and  damage  to  the  airplane. 
DATES:  Effective  May  13, 1999. 
ADDRESSES:  The  information  contained 
in  this  AD  may  be  examined  at  the  FAA, 
New  England  Region,  OfBce  of  the 
Regional  Coimsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Ciutis,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7192, 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  General  Electric 
Company  (GE)  GE90  series  turbofan 
engines  was  published  in  the  Federal 
Ri^er  on  July,  28, 1998  (63  FR 


40210).  That  action  proposed  to  require, 
within  the  next  30  days  after  the 
effective  date  of  this  AD,  revisions  to 
Life  Limits  section  of  the  manufacturer's 
Instructions  for  Continued 
Airworthiness  (ICA)  for  GE  GE90  series 
turbofan  engines,  and,  for  air  carriers, 
the  approved  continuous  airworthiness 
maintenance  program.  The 
manufacturer  of  GE90  series  turbofan 
engines  has  provided  the  FAA  with  a 
detailed  proposal  that  identifies  critical 
life-limited  rotating  engine  parts  with 
the  potential  to  hazard  the  airplane  in 
the  event  of  failure,  along  with 
instructions  for  enhanced,  focused 
inspection  methods.  These  enhanced 
inspections  will  be  conducted  at  piece- 
part  opportunity,  as  defined  in  this  AD, 
rather  than  specific  inspection  intervals. 

Interested  ptersons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  ask  that  the  FAA 
clarify  the  record  keeping  aspects  of  the 
mandatory  inspections  resulting  fitjm 
the  required  changes  to  the  Original 
Equipment  Manufacturer's  manual  and 
operator's  continuous  airworthiness 
maintenance  program.  These 
commenters  state  that  the  AD  should  be 
revised  to  clearly  specify  which  types  of 
maintenance  records  must  be  retained 
(i.e.,  inspection  results,  defect  reporting 
requirements,  date  of  performed 
maintenance,  signature  of  the  person 
performing  the  maintenance).  These 
commenters  believe  that  these  revisions 
are  necessary  in  order  to  avoid  potential 
differences  in  interpretation  between 
the  air  carriers  and  the  FAA.  The  FAA 
concurs  in  part.  Generally,  record 
keeping  requirements  are  addressed  in 
other  regulations  and  this  AD  does  not 
change  those  requirements.  In  order  to 
allow  flexibility  firom  operator  to 
operator,  the  FAA  does  not  agree  that 
the  AD  itself  specify  the  precise  nature 
of  the  records  that  will  result  from  the 
required  changes  to  the  manufacturer's 
manual  and  operator's  maintenance 
program.  The  FAA  has,  however, 
revised  Paragraph  (e)  of  this  AD  to 
clarify  record  keeping  aspects  of  the 
new  mandatory  inspections. 

Since  the  engines  affected  by  this  AD 
are  operated  only  by  major  air  carriers, 
and  there  are  no  US  operators,  this  AD 
will  not  create  any  significant  economic 
impact  on  small  entities. 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 


neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  1?866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-08-17    General  Electric  Ckimpany: 

Amendment  39-11123.  Docket  98-ANE- 
39- AD. 

Applicability:  General  Electric  Company 
(GE)  GE90-76B/-77B/-85B/-90B/-92B  series 
turbofan  engines,  installed  on  but  not  limited 
to  Boeing  777  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
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that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  critical 
life-limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained  engine 
failure  and  damage  to  the  airplane, 
accomplish  the  following: 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the 
manufacturer's  Life  Limits  Section  of  the 
Instructions  for  Continued  Airworthiness 
(ICA),  and  for  air  carrier  operations  revise  the 


approved  continuous  airworthiness 
maintenance  program,  by  adding  the 
following; 

"MANDATORY  INSPECTIONS 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  instructions  provided  in 
the  applicable  manual  provisions; 


Part  nomenclature 

Part  No  (P/N) 

Inspect  per  engine  manual  chapter 

HPCR  Stage  7  Disk 

HPT  Rotor  Interstage  Seal  

All 

All 

72-31-07-200-001-001,  Fluorescent-Penetrant  Inspection  (subtask  72-31-07-230- 
051)  and  72-31-07-200-001-001,  Eddy  Current  Inspectron  (sutJtask  72-31-07- 
250-051.  or  72-31-07-250-052.  Of  72-31-07-250-053). 

72-63-03-200-001-001  Ruorescent  Penetrant  lnspectk)n  (subtask  72-53-03-230- 
053). 

(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-part  opportunity  means; 

(i)  The  part  is  considered  completely 
disassembled  when  done  in  accordance  with 
the  disassembly  instructions  in  the  engine 
manufacturer's  maintenance  manual;  and 

(ii)  The  part  has  acciunulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
p>art  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD.  and  notwithstanding  contrary 
provisions  in  §43.16  of  the  Federal  Aviation 
Regulations  (14  CFR  43.16),  these  mandatory 
inspections  shall  be  performed  only  in 
accordance  with  Life  Limits  Section  of  the 
manufacturer's  ICA. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Of>erators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Certification 
Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  (14  CFR 
121.369(c)]  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Life  Limits  section  of 
the  ICA  and  the  air  carrier's  continuous 
airworthiness  program.  Alternately, 
certiHcated  air  carriers  may  establish  an 
approved  system  of  record  retention  that 
provides  a  method  for  preservation  and 
retrieval  of  the  maintenance  records  that 
include  the  inspections  resulting  from  this 
AD,  and  include  the  policy  and  procedures 


for  implementing  this  alternate  method  in  the 
air  carrier's  maintenance  manual  required  by 
§  121.369(c)  of  the  Federal  Aviation 
Regulations  [14  CFR  121.369(c)];  however, 
the  alternate  system  must  be  accepted  by  the 
appropriate  PMI  and  require  the  maintenance 
records  be  maintained  either  indefinitely  or 
until  the  work  is  repeated.  Records  of  the 
piece-part  inspections  are  net  required  under 
§  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  |14  CFR  121.380(a)(2)(vi)].  All 
other  Operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  engine 
manuals. 

(f)  This  amendment  becomes  effective  on 
May  13, 1999. 

Issued  in  Burlington,  Massachusetts,  on 
April  2. 1999. 

Jay  J.  Pardee. 

Manager.  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  99-8859  Filed  4-12-99;  8;45  am] 

BiLUNO  CODE  4t10-13-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  98-ANE-38-nAD;  Amendment 
39-11122;  AD  99-08-16] 

RIN  2120-AA64 

Airworthiness  Directives;  CFM 
international  (CFMI)  CFM56-2.  -2A, 
-2B,  -3,  -3B,  and  -3C  Series  Turt>ofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that 
requires  revisions  to  the  Engine  Time 
Limits  section  in  the  Engine  Shop 
Manual  (ESM)  for  CFM  International 
(CFMI)  CFM56-2,  -2A.  -2B,  -3,  -3B. 
and  -3C  series  turbofan  engines  to 
include  required  enhanced  inspection  of 
selected  critical  hfe-Iimited  parts  at 
each  piece-part  exposure.  This 
amendment  will  also  require  an  air 
carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  these  inspection 
procedures.  This  amendment  is 
prompted  by  a  Federal  Aviation 
Administration  (FAA)  study  of  in- 
service  events  involving  imcontained 
failures  of  critical  rotating  engine  parts 
which  indicated  the  need  for  improved' 
inspections.  The  improved  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions,  that  if 
allowed  to  continue  in  service,  could 
result  in  uncontained  failures.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  critical  life-limited 
rotating  engine  part  failiue,  which  could 
result  in  an  uncontained  engine  failiu« 
and  damage  to  the  airplane. 

DATES:  Effective  May  13, 1999. 

ADDRESSES:  The  information  referenced 
in  this  AD  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Coimsel.  12  New  England 
Executive  Park,  Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ganley.  Aerospace  Engineer, 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  BurUngton.  MA 
01803-5299;  telephone  (781)  238-7138, 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
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that  is  applicable  to  CFM  International 
(CFMI)  CFM56-2.  -2A.  -2B.  -3.  -3B. 
and  -SC  series  tuibofan  engines  was 
published  in  the  Federal  Register  on 
July  28, 1998  (63  FR  40208).  That  action 
proposed  to  require  revisions  to  the 
Engine  Time  Limits  section  in  the 
Engine  Shop  Manual  (ESM)  for  CFMI 
CFM56-2.  -2A.  -2B.  -3.  -33.  and  -3C 
series  tuibofan  engines  to  include 
required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  That  action 
also  proposed  to  require  an  air  carrier's 
approved  continuous  airworthiness 
maintenance  program  to  incorporate 
these  inspection  procedures. 

Interested  persons  have  been  afforded 
an  opportvmity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Several  commenters  ask  that  the  FAA 
clarify  the  record  keeping  aspects  of  the 
mandatory  inspections  resulting  from 
the  required  changes  to  the  Original 
Equipment  Manufactiu«r's  manual  and 
operator's  continuous  airworthiness 
maintenance  program.  One  commenter 
believes  that  paragraph  (e)  of  the 
proposed  AD  is  unclear  and  suggests 
that  it  be  revised  by  eliminating  the 
word  "or"  from  the  first  sentence  and 
beginning  a  second  sentence  with  "In 
lieu  of  the  record.  *  *  *"Two 
commenters  state  that  the  AD  should  be 
revised  to  clearly  specify  which  types  of 
maintenance  records  must  be  retained 
(i.e.,  inspection  results,  defect  reporting 
requirements,  date  of  performed 
maintenance,  signature  of  the  person 
performing  the  maintenance).  These 
commenters  believe  that  these  revisions 
are  necessary  in  order  to  avoid  potential 
differences  in  interpretation  between 
the  air  carriers  and  the  FAA.  And,  one 
commenter  states  that  the  AD  should 
clarify  that  there  is  no  need  for  a  special 
form  to  comply  with  the  AD  record 
keeping  requirements.  The  FAA  concurs 
in  part.  Generally,  record  keeping 
requirements  are  addressed  in  other 
regulations  and  this  AD  does  not  change 
those  requirements.  In  order  to  allow 
flexibility  from  operator  to  operator,  the 
FAA  does  not  agree  that  the  AD  itself 
specify  the  precise  nature  of  the  records 
that  will  result  from  the  required 
changes  to  the  manufacturer's  manual 
and  operator's  maintenance  program. 
The  FAA  has,  however,  revised 
Paragraph  (e)  of  this  AD  to  clarify  record 


keeping  aspects  of  the  new  mandatory 
inspections. 

One  commenter  believes  that  the  table 
in  paragraph  (a)(1)  is  imclear  and 
suggests  it  be  revised  to  read 
"Mandatory  Inspection/s"  and  that  both 
the  inspection  and  the  appropriate 
manual  reference  (72-xx-xx)  be 
included  in  this  colimin.  The  FAA 
concurs  in  part.  The  table  format  in 
paragraph  (a)(1)  of  the  final  rule  has 
been  revised  to  be  consistent  with  the 
ESM. 

Two  commenters  support  the  AD  as 
proposed. 

No  comments  were  received  on  the 
economic  analysis  contained  in  the 
proposed  rule.  Based  on  that  analysis, 
the  FAA  has  determined  that  the  armual 
per  engine  cost  of  $860  does  not  create 
a  significant  economic  impact  on  small 
entities. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
E>ocket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fait  39 

Afr  Transportation.  Aircraft.  Aviation 
safety.  Safely. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 
f  39.13    [Aimndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-0a-16    CFM  International:  Amendment 
39-11122.  Docket  98-ANE-38-AD. 

App/icabi7i(y:  CFM  International  (CFMI) 
CFM56-2,  -2 A.  -2B.  -3,  -3B,  and  -3C  series 
tuifooCan  engines,  installed  on  but  not  limited 
to  McDonnell  Douglas  DG-8  series,  Boeing 
737  series,  as  well  as  Boeing  E-3,  E-6,  and 
KG-135  (military)  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  oi 
repaired  in  the  area  subfect  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the  Time 
Limits  section  (chapter  05-11-00)  of  Engine 
Shop  Manual  (ESM)  CFMI-TP.SM.4,  for 
CFM56-2  series  engines,  ESM  CFMI- 
TP.SM.6,  for  CFM56-2A/-2B  series  engines, 
and  ESM  CFMI-TP.SM.5,  for  CFM56-3/-3B/ 
-3C  series  engines,  and  for  air  carrier 
operations,  revise  the  approved  continuous 
airworthiness  maintenance  program,  by 
adding  the  following: 

"MANDATORY  INSPECTIONS 

(1)  Perform  inspections  of  the  following 
parts  at  each  piece-part  opportunity  in 
accordance  with  the  Inspection/Check 
section  instructions  provided  in  the 
applicable  manual  sections  listed  below: 
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Part  name 

Engine 
manual 
section 

Inspectton 

Fan  Disk  [All  Part  Numbers  (P/N's)] 

72-21-03 
72-52-02 

Disk  Fluorescent-Penetrant  Inspectton  (FPI)  and  Disk  Bore  and  Dovetail  Eddy  Cur- 

HPT Disk  (All  P/N's)  

rent  Inspection  (ECl). 
Disk  FPI  and  Disk  Bolt  Holes  ECl. 

(2)  For  the  purposes  of  these  mandatory 
inspections,  piece-{)art  opportunity  means: 

(i)  The  part  is  considered  completely 
disassembled  when  accomplished  in 
accordance  with  the  disassembly  instructions 
in  the  engine  manufacturer's  ESM;  and 

(ii)  The  part  has  accumulated  more  than 
100  cycles  in  service  since  the  last  piece-part 
opportunity  inspection,  provided  that  the 
part  was  not  damaged  or  related  to  the  cause 
for  its  removal  from  the  engine." 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  §  43.16  of  the  Federal  Aviation 
Regulations  (14  CFR  43.16],  these  mandatory 
inspections  shall  be  performed  only  in 
accordance  with  the  Time  Limits  section  in 
the  manufacturer's  ESM. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  [14  CFR 
121.369(c)l  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Time  Limits  section 
of  the  ESM  and  the  air  carrier's  continuous 
airworthiness  program.  Alternately, 
certificated  air  carriers  may  establish  an 
approved  system  of  record  retention  that 
provides  a  method  for  preservation  and 
retrieval  of  the  maintenance  records  that 
include  the  inspections  resulting  from  this 
AD,  and  include  the  policy  and  procedures 
for  implementing  this  alternate  method  in  the 
air  carrier's  maintenance  manual  required  by 
§  121.369(c)  of  the  Federal  Aviation 
Regulations  [14  CFR  121.369(c)l;  however, 
the  alternate  system  must  be  accepted  by  the 
appropriate  PMI  and  require  the  maintenance 
records  be  maintained  either  indefinitely  or 
until  the  work  is  repeated.  Records  of  the 
piece-part  inspections  are  not  required  under 
§121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  [14  CFR  121.380(a)(2)(vi)).  All 
other  Operators  must  maintain  the  records  of 


mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  engine 
manuals. 

(f)  This  amendment  becomes  effective  on 
May  13, 1999. 

Issued  in  Burlington,  Massachusetts,  on 
April  2, 1999. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  9»-8858  Filed  4-12-99;  8:45  am] 
BNXINO  CODE  4910-1»-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-SW-2S-AD;  AmerKtment 
3»-11127;AD9»-07-18] 

RIN  2120-AA64 

Airworthiness  Directives;  Robinson 
Helicopter  Company  Model  R44 
Helicopters 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  Thiis  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
99-07-18  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Robinson  Helicopter  Company  (RHC) 
Model  R44  helicopters  by  individual 
letters.  This  AD  requires,  before  further 
flight,  inserting  a  Special  Pilot  Caution 
into  the  Normal  Procedures  section  of 
the  Rotorcrafl  Flight  Manual  (RFM). 
This  amendment  is  prompted  by  several 
reports  of  sprag  clutch  assemblies  with 
cracked  or  firactured  sprag  ends.  The 
sprag  clutch  failures,  determined  to  be 
due  to  a  change  in  the  manufactiuing 
process,  could  result  in  loss  of  main 
rotor  revolutions-per-minute  (RPM) 
during  autorotations.  The  intent  of  this 
AD  is  to  alert  pilots  of  the  potential  for 
the  sprag  clutch  failing  to  overrun 
diuing  autorotation,  loss  of  main  rotor 


RPM,  and  subsequent  loss  of  control  of 
the  helicopter. 

DATES:  Effective  April  28, 1999,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Priority  Letter  AD  99-07-18,  issued  on 
March  26, 1999,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  14, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-25- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Bumann,  Aerospace  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  Propulsion  Branch,  3960 
Paramount  Blvd.,  Lakewood,  California 
90712,  telephone  (562)  627-5265,  fax 
(562)627-5210. 

SUPPLEMENTARY  INFORMATION:  On  March 
26, 1999,  the  FAA  issued  Priority  Letter 
AD  99-07-18,  applicable  to  RHC  Model 
R44  helicopters,  which  requires,  before 
further  flight,  inserting  a  Special  Pilot 
Caution  into  the  Normal  Procediues 
section  of  the  RFM.  That  action  was 
prompted  by  several  reports  of  sprag 
clutch  assemblies,  including  one  from 
wreckage  of  an  accident  that  occurred 
within  the  past  year,  with  cracked  or 
fractured  sprag  ends.  The  sprag  clutch 
failures,  determined  to  be  due  to  a 
change  in  the  manufacturing  process, 
could  result  in  loss  of  main  rotor  RPM 
during  autorotations.  The  intent  of  that 
priority  letter  AD  is  to  alert  pilots  of  the 
potential  for  the  sprag  clutch  failing  to 
ovemm  diuing  autorotation,  loss  of 
main  rotor  RPM,  and  subsequent  loss  of 
control  of  the  helicopter. 

The  FAA  has  reviewed  Robinson 
Helicopter  Company  R44  Service 
Bulletin  SB-32,  dated  March  22, 1999, 
which  describes  procedures  for 
checking  whether  sprag  clutches  with 
certain  serial  numbers  are  installed  and 
replacing  certain  serial  numbered  sprag 
clutches,  and  inserting  a  Special  Pilot 
Caution  in  the  Normal  Procedures 
section  of  the  RFM. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
RHC  Model  R44  helicopters  of  the  same 
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type  design,  the  FAA  issued  Priority 
Letter  AD  99-07-18  to  alert  pilots  of  the 
potential  for  the  sprag  clutch  failing  to 
overrun  during  autorotation  due  to  the 
failure  of  the  sprags  within  the  sprag 
clutch  assembly  and  loss  of  main  rotor 
RPM.  The  AD  requires,  before  further 
flight,  inserting  a  Special  Pilot  Caution 
into  the  Normal  Procediu«s  section  of 
the  RFM  which  primarily  addresses 
autorotation  maneuvers  and  a  before 
every  flight  sprag  clutch  (spUt  tach 
needles)  check  for  proper  function  of 
the  sprag  clutch.  Ii^rting  the  Special 
Pilot  Caution  is  an  interim  action.  The 
FAA  will  issue  an  AD  to  supersede  this 
AD  and  require  replacing  the  clutch 
assembly  when  parts  become  available 
from  the  manufacturer.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  structural  integrity  of  the 
helicopter.  Therefore,  inserting  a 
Special  Pilot  Caution  into  the  Normal 
ftocedures  section  of  the  RFM  is  * 
required  before  further  flight,  and  this 
AD  must  be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  March  26, 1999,  to  all 
known  U.S.  owners  and  operators  of 
RHC  Model  R44  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

The  FAA  estunates  that  200 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  0.5  work  hour  per 
helicopter  to  insert  the  caution  into  the 
RFM,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$6,000. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons' 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 


Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-25-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979).  U  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohdes  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 


of  it,  if  filed,  may  be  obtained  from  the 
Rules  E)ocket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113, 44701. 

139.13    [AmendMq 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  99-07-lS    Robinson  Helicoptv 
Company:  Amendment  39-11127. 
Docket  No.  99-SW-25-AD. 
.    Applicability:  Model  R44  helicopters, 
serial  numbers  (S/N)  0001  tlirough  0541, 
0543, 0556,  and  0565,  with  sprag  clutch,  part 
number  (P/N)  ClSS-3.  S/N's  0003  through 
0452,  installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

To  alert  pilots  of  the  potential  for  the  sprag 
clutch  failing  to  ovemm  during  autorotation 
due  to  failure  of  the  sprags  within  the  sprag 
clutch  assembly,  and  loss  of  main  rotor 
revolutions-per-minute,  accomplish  the 
following: 

(a)  Insert  either  the  Special  Pilot  Caution, 
revised  March  22, 1999,  which  is  contained 
in  Robinson  Helicopter  Company  R44 
Service  Bulletin  SB-32.  dated  March  22. 
1999,  or  the  following  Special  Pilot  Caution 
paragraphs,  into  the  Normal  Procedures 
section  of  the  Rotorcraft  Flight  Manual, 
between  pages  P.4-8  and  P.4-9: 


17966 


Federal  Register/ Vol.  64,  No.  70 /Tuesday,  April  13,  1999 /Rules  and  Regulations 


SPECIAL  PILOT  CAUTION 

Some  sprags  in  overrunning  clutches  have  been  found  cracked  in  service.  A  broken  sprag  could  conceivably  prevent  the  clutch  bom 
overrunning  when  entering  autorotalion.  Until  the  clutch  in  this  aircraft  has  been  replaced,  do  not  enter  practice  autorotations  by  rapidly 
closing  or  "chopping"  the  throttle.  "Chopping"  the  throttle  could  result  in  a  sudden  loss  of  rotor  RPM  if  the  clutch  failed  to  disengage. 

Enter  autorotation  by  first  lowering  collective  and  then  rolling  off  just  enough  throttle  to  produce  a  small  visible  split  between  the  rotor 
and  engine  tachometer  needles.  If  the  clutch  fails  to  disengage,  immediately  complete  a  power  recovery.  Perform  hovering  autos  only 
after  checking  the  function  of  the  overrunning  sprag  clutch  prior  to  lift-off,  then  smoothly  rolling  off  the  throttle  from  a  low  hover  with 
the  skids  no  more  than  two  feet  above  the  ground. 

Be  sure  to  perform  the  sprag  clutch  check  (split  tach  needles)  before  every  flight,  not  just  the  first  flight  of  the  day. 


(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
a  FAA  Principal  Maintenance  Inspector,  who 
may  concur  or  comment  and  then  send  it  to 
the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
April  28, 1999  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  99-07-18. 
issued  March  26, 1999,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  April  5, 
1999. 

Eric  Briet, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  99-9132  Filed  4-12-99;  8:45  am) 

BILUNQ  CODE  4«10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-SW-24-AD;  Amendment 
39-11126;  AD  99-07-17] 

RIN  2120-AA64 

Airworthiness  Directives;  Robinson 
Hellcoptef  Company  Model  R22 
Helicopters 

agency:  Federal  Aviation 
Administration,  CKDT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
99-07-17  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 


Robinson  Helicopter  Company  (RHC) 
Model  R22  helicopters  by  individual 
letters.  This  AD  requires,  before  further 
flight,  inserting  a  Special  Pilot  Caution 
into  the  Normal  Procedures  section  of 
the  Rotorcraft  Flight  Manual  (REM). 
This  amendment  is  prompted  by  several 
reports  of  sprag  clutch  assemblies  with 
cracked  or  fractured  sprag  ends.  The 
sprag  clutch  failures,  determined  to  be 
due  to  a  change  in  the  manufacturing 
process,  could  result  in  loss  of  main 
rotor  revolutions-per-minute  (RPM) 
during  autorotations.  The  intent  of  this 
AD  is  to  alert  pilots  of  the  potential  for 
the  sprag  clutch  failing  to  overrun 
during  autorotation,  loss  of  main  rotor 
RPM,  and  subsequent  loss  of  control  of 
the  helicopter. 

DATES:  Effective  April  28, 1999,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Priority  Letter  AD  99-07-17,  issued  on 
March  26, 1999,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  14, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-24- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Bumann,  Aerospace  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  Propulsion  Branch,  3960 
Paramount  Blvd.,  Lakewood,  California 
90712,  telephone  (562)  627-5265.  fax 
(562) 627-5210. 

SUPPLEMENTARY  INFORMATION:  On  March 
26, 1999,  the  FAA  issued  Priority  Letter 
AD  99-07-17,  applicable  to  RHC  Model 
R22  heUcopters,  which  requires,  before 
further  flight,  inserting  a  Special  Pilot 
Caution  into  the  Normal  Procedures 
section  of  the  RFM.  That  action  was 
prompted  by  several  reports  of  sprag 
clutch  assemblies,  including  one  from 
wreckage  of  an  accident  that  occurred 
within  the  past  year,  with  cracked  or 
fractured  sprag  ends.  The  sprag  clutch 
failures,  determined  to  be  due  to  a 
change  in  the  manufactiu-ing  process, 


could  result  in  loss  of  main  rotor  RPM 
during  autorotations.  The  intent  of  that 
priority  letter  AD  is  to  alert  pilots  of  the 
potential  for  the  sprag  clutch  failing  to 
overrun  during  autorotation,  loss  of 
main  rotor  RPM,  and  subsequent  loss  of 
control  of  the  helicopter. 

The  FAA  has  reviewed  Robinson 
Helicopter  Company  R22  Service 
Bulletin  SB-«5,  dated  March  22. 1999. 
which  describes  procedures  for 
checking  whether  sprag  clutches  with 
certain  serial  numbers  are  installed  and 
replacing  certain  serial  numbered  sprag 
clutches,  and  inserting  a  Special  Pilot 
Caution  in  the  Normal  Procedures 
section  of  the  RFM. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
RHC  Model  R22  helicopters  of  the  same 
type  design,  the  FAA  issued  Priority 
Letter  AD  99-07-17  to  alert  pilots  of  the 
potential  for  the  sprag  clutch  failing  to 
overrun  during  autorotation  due  to  the 
failure  of  the  sprags  within  the  sprag 
clutch  assembly,  and  loss  of  main  rotor 
RPM.  The  AD  requires,  before  further 
flight,  inserting  a  Special  Pilot  Caution 
into  the  Normal  Procedures  section  of 
the  RFM  which  primarily  addresses 
autorotation  maneuvers  and  a  before 
every  flight  sprag  clutch  (split  tach 
needles)  check  for  proper  function  of 
the  sprag  clutch.  Inserting  the  Special 
Pilot  caution  is  an  interim  action.  The 
FAA  will  issue  an  AD  to  supersede  this 
AD  and  require  replacing  the  clutch 
assembly  when  parts  become  available 
from  the  manufactiu-er.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  structural  integrity  of  the 
helicopter  Therefore,  inserting  a 
Special  Pilot  Caution  into  the  Normal 
Procediues  section  of  the  RFM  is 
required  before  further  flight,  and  this 
AD  must  be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  March  26, 1999,  to  all 
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known  U.S.  owners  and  operators  of 
RHC  Model  R22  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

The  FAA  estimates  that  880 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  0.5  work  hour  per 
helicopter  to  insert  the  caution  into  the 
RFM,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$26,400. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  munber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  commerits 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-24-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conmienter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures 
(44  FR 11034.  February  26. 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procediues.  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 
139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  99-07-17    Robinson  Helicopter 
QHDpanjr:  Amendment  39-11126. 
Docket  No.  99-SW-24-AD. 

Applicability:  Model  R22  helicopters, 
serial  numben  (S/N)  0002  throiigh  2862. 
with  sprag  clutch,  part  number  (P/N) 
A188-2,  S/N's  3708  through  3757,  3808 
through  3893,  and  3908  through  4207, 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  moidified.  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

To  alert  pilots  of  the  potential  for  the  sprag 
clutch  failing  to  overrun  during  autorotation 
due  to  failure  of  the  sprags  within  the  sprag 
clutch  assembly,  and  loss  of  main  rotor 
revolutions-per-minute,  accomplish  the 
following: 

(a)  Insert  either  the  Special  Pilot  Caution, 
revised  March  22, 1999,  which  is  contained 
in  Robinson  Helicopter  Company  R22 
Service  Bulletin  SB-85.  dated  March  22, 
1999,  or  the  following  Special  Pilot  Caution 
paragraphs,  into  the  Normal  Procedures 
section  of  the  Rotorcraft  Flight  Manual, 
between  pages  P. 4-8  and  P.4-9: 


SPECIAL  PILOT  CAUTION 

Some  sprags  in  overrunning  clutches  have  been  found  cracked  in  service.  A  broken  sprag  could  conceivably  prevent  the  clutch  from 
overrunning  when  entering  autorotation.  Until  the  clutch  in  this  aircraft  has  been  replaced,  do  not  enter  practice  autorotations  by  rapidly 
closing  or  "chopping"  the  throttle.  "Chopping"  the  throttle  could  result  in  a  sudden  loss  of  rotor  RPM  if  the  clutch  failed  to  disengage. 

Enter  autorotation  by  first  lowering  collective  and  then  rolling  off  just  enough  throttle  to  produce  a  small  visible  split  between  the  rotor 
and  engine  tachometer  needles.  If  the  clutch  fails  to  disengage,  immediately  complete  a  power  recovery.  Perform  hovering  dutos  only 
after  checking  the  ftmction  of  the  overrunning  sprag  clutch  prior  to  lift-off,  then  smoothly  rolling  off  the  throttle  from  a  low  hover  with 
the  skids  no  more  than  two  feet  above  the  ground. 
Be  sure  to  perform  the  sprag  clutch  check  (split  tach  needles)  before  every  flight,  not  just  the  first  flight  of  the  day. 
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(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  *vith  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
April  28, 1999  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  99-07-17, 
issued  March  26, 1999,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  April  5, 
1999. 

EricBries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  99-9131  Filed  4-12-99;  8:45  am] 
MUMQ  OOOE  4t1»-13-U 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Paris  738, 740. 742, 748, 762. 
and  774 

[Docket  No.  981222316-831»-01] 

RIN0694-AB68 

Exports  of  Firearms 

agency:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  On  April  18, 1998,  President 
Clinton  announced  at  the  Santiago 
Summit  in  Chile  that  the  United  States 
would  promulgate  regulations  based  on 
the  Organization  of  American  States 
(OAS)  Model  Regulations  for  the 
Control  of  the  International  Movement 
of  Firearms,  their  Parts  and  Components 
and  Ammunition  (referred  to  as  the 
"OAS  Model  Regulations").  The  Bureau 
of  Export  Administration  (BXA)  is 
revising  the  Export  Administration 
Regulations  (EAR)  to  implement  export 
control  measures  agreed  to  by  members 
of  the  OAS  and  set  forth  in  the  OAS 
Model  Regulations.  The  OAS  Model 
Regulations  were  developed  to  assist 
OAS  member  countries  in  implementing 


the  Inter-American  Convention  Against 
the  Illicit  Manufacturing  of  and 
Trafficking  in  Firearms,  Ammunition, 
Explosives,  and  Other  Related  Materials 
(Firearms  Convention).  OAS  member 
countries  agreed  to  impose  an  import 
and  export  license  requirement  to 
effectively  combat  the  illicit 
manufacturing  of  and  trafficking  in 
firearms,  ammiuiition,  explosives,  and 
other  related  materials.  Though  the 
Firearms  Convention  has  yet  to  enter 
into  force,  most  OAS  member  countries, 
including  the  United  States,  are  taking 
actions  in  advance  of  the  Convention's 
entry  into  force  based  on  the  OAS 
agreed  Model  Regulations  to  control  the 
flow  of  firearms  items  because  of  their 
links  to  such  activities  as  drug 
trafficking,  terrorism,  transnational 
organized  crime,  and  mercenary  and 
other  criminal  activities. 
DATES:  Effective  Date:  This  rule  is 
effective  April  13, 1999. 

Grace  Period:  A  90-day  grace  period 
will  apply  to  the  requirement  to  obtain 
the  Firearms  Import  Certificate  or 
equivalent  official  dociunent.  During  the 
grace  period,  applications  will  be 
accepted  whether  or  not  supported  by 
the  Firearms  Import  Certificate. 
COMMENTS:  Comments  on  this  rule  must 
be  received  on  or  before  May  28, 1999. 
ADDRESSES:  Written  comments  on  this 
rule  should  be  sent  to  Patricia 
Muldonian,  Regulatory  Policy  Division, 
Bureau  of  Export  Administration, 
Department  of  Commerce,  P.O.  Box  273, 
Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Roberts,  Director,  Foreign  Policy 
Division,  Bureau  of  Export 
Administration,  Telephone:  (202)  482- 
0171. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  14, 1997.  twenty-nine 
members  of  the  Organization  of 
American  States  (OAS),  including  the 
United  States,  signed  the  Inter- 
American  Convention  Against  the  Illicit 
Manufactiuing  of  and  Trafficking  in 
Firearms,  Ammunition,  Explosives,  and 
Other  Related  Materials  (Firearms 
Convention).  Subsequently,  the 
Bahamas  and  Trinidad  and  Tobago 
signed  the  Treaty  bringing  the  number 
of  signatories  to  thirty-one.  The 
Firearms  Convention  requires  all  OAS 
Member  States  to  establish  a  program  to 
issue  authorizations  for  the  import  and 
export  of  firearms.  The  Firearms 
Convention  will  enter  into  force  after 
the  deposit  of  instnunents  of  ratification 
by  two  Signatory  States.  To  date,  only 
one  Convention  Signatory,  BeUze,  has 
ratified  the  Treaty. 


The  Firearms  Convention  constitutes 
the  first  multilateral  treaty  of  its  kind  in 
the  world,  and  it  is  expected  to  enhance 
multilateral  cooperation  among  the 
governments  of  the  Americas  in  the 
battle  against  the  illicit  manufacturing 
of  and  trafficking  in  firearms, 
ammunition,  explosives,  and  other 
related  materials.  The  problem  of  illicit 
transnational  trade  in  firearms  is  of 
particular  concern  to  the  governments  of 
North  and  South  America  due  to  the 
violence  it  Iweeds  and  the  links  it  often 
has  with  organized  criminal  activity, 
such  as  drug  trafficking  and  terrorism. 

The  OAS  member  countries  include: 
Antigua  and  Barbuda,  Argentina,  the 
Bahamas,  Barbados,  Belize,  Bolivia, 
Brazil,  Canada,  Chile,  Colombia,  Costa 
Rica,  Dominica,  Dominican  Republic, 
Ecuador,  El  Salvador,  Grenada, 
Guatemala,  Guyana,  Haiti,  Honduras, 
Jamaica,  Mexico,  Nicaragua,  Panama. 
Paraguay,  Peru,  Saint  Kitts  and  Nevis, 
Saint  Lucia,  Saint  Vincent  and  the 
Grenadines,  Suriname,  Trinidad  and 
Tobago,  the  United  States,  Uruguay,  and 
Venezuela. 

OAS  members  also  approved,  in 
November  1997,  the  Model  Regulations 
for  the  Control  of  the  International 
Movement  of  Firearms,  Their  Parts  and 
Components  and  Ammunition  (OAS 
Model  Regulations)  to  promote 
harmonized  proceduires  for  import  and 
export  controls  over  the  legal 
international  movement  of  firearms.  The 
OAS  Model  Regulations  do  not  address 
explosives  and  related  materials. 

On  April  18, 1998,  at  the  Santiago 
Summit  held  in  Chile,  President  Clinton 
announced  that  the  United  States  would 
issue  regulations  based  on  the  OAS 
Model  Regulations  and  that  the 
Firearms  Convention  would  be  sent  to 
the  Senate  for  its  advice  and  consent  for 
ratification.  President  Clinton  stated 
that  these  measures  will  further 
multilateral  cooperation  to  prevent  and 
combat  ilUcit  transnational  traffic  in 
firearms  and  ammunition,  while 
establishing  and  strengthening  systems 
to  enhance  the  tracing  of  firearms  used 
in  criminal  activities. 

The  OAS  Model  Regulations  affect 
most  firearms  items  on  the  Commerce 
Control  List  (CCL)  classified  imder  the 
following  Export  Control  Classification 
Numbers  (ECCNs):  (1)  0A984,  Shotguns 
with  a  barrel  length  18  inches  or  over 
and  related  parts,  and  buckshot  shotgim 
shells;  (2)  0A986,  Shotgim  shells,  and 
related  parts;  and  (3)  0A987,  Optical 
sighting  devices.  Following  the 
President's  directive,  BXA  is  imposing  a 
new  license  requirement  for  exports  to 
Canada  of  all  items  controlled  by  ECCN 
0A984,  0A986,  or  0A987.  A  license  is 
akeady  required  fw  crime  control 
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reasons  albeit  subject  to  different 
licensing  policies  for  the  export  of  most 
fireanns  items  to  other  OAS  member 
countries. 

The  OAS  Model  Regulations  also  set 
forth  requirements  for  the  government 
of  OAS  importing  countries  to  issue  an 
Import  Certificate  to  the  importer  of 
firearms,  which  is  to  include  the  total 
quantity  of  firearms  and  a  detailed 
description  of  the  item(s).  Accordingly, 
BXA  is  imposing  a  new  Import 
Certificate  requirement  for  export  of 
items  classified  as  ECCNs  0A984, 
0A986,  or  0A987  to  all  OAS  member 
countries,  including  Canada.  The  Import 
Certificate  or  an  equivalent  official 
document  must  be  sent  by  the  importer 
to  the  exporter  as  support 
documentation  for  a  license  application. 
The  exporter  must  obtain  the  Import 
Certificate  or  eqmvalent  official 
document  prior  to  applying  for  a 
license.  While  the  exporter  may  submit 
the  application  on  receipt  of  a  facsimile 
copy  of  the  Import  Certificate  or 
equivalent  official  document,  he  must 
have  the  original  in  his  possession 
before  export.  The  exporter  must  retain 
the  Import  Certificate  or  equivalent 
official  docimient  in  his  files  and 
produce  it  if  requested  to  do  so  by  BXA, 
in  accordance  with  the  recordkeeping 
requirements  of  the  EAR. 

m  addition,  for  clarity  and 
consistency,  this  rule  transfers  optical 
sighting  devices  from  ECCN  0A985  to  a 
newly  created  ECCN  0A987. 

Altnough  the  Export  Administration 
Act  (EAA)  expired  on  August  20, 1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect  the  Export 
Administration  Regulations  and,  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA  in  Executive  Order  12924  of 
August  19, 1994,  as  extended  by  the 
President's  notices  of  August  IS,  1995 
(60  FR  42767),  August  14, 1996  (61  FR 
42527).  August  13, 1997  (62  FR  43629) 
and  August  13, 1998  (63  FR  44121). 

Under  a  policy  of  conforming  actions 
under  the  Executive  Order  to  those 
under  the  EAA,  insofar  as  appropriate, 
the  Department  of  Commerce  notified 
the  Congress  of  this  imposition  of 
foreign  policy  controls  on  December  28, 
1998. 

Rulemaking  Requirements 

1.  This  interim  rule  has  been 
determined  to  be  significant  for 
purposes  of  E.0. 12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information,  subject  to  the 
Paperworic  Reduction  Act  (PRA).  unless 


that  collection  of  information  displays  a 
ciurently  valid  OMB  Control  Number. 
This  rule  also  contains  a  new  coUection- 
of-information  requirement  subject  to 
the  PRA  that  has  received  emergency 
approval  imder  OMB  control  number 
0694^114.  The  new  information 
requirement  and  estimated  public 
burden  hours  include:  import 
certificates  and  associated  activities  (5 
minutes  to  one  hour  each)  and  licenses 
to  Canada  (42.5  minutes  each).  This  rule 
also  involves  a  collection  of  information 
approved  by  the  Office  of  Management 
and  Budget  imder  control  number  0694- 
0088,  "Multi-Purpose  Application," 
which  carries  a  burden  hour  estimate  of 
42.5  minutes  per  submission.  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of 
information.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
the  collection  of  information,  including 
suggestions  for  reducing  the  burdens, 
should  be  forwarded  to  Patricia 
Muldonian,  Regulatory  Policy  Division, 
Office  of  Exporter  Services,  Bureau  of 
Export  Adn^nistration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044,  and  David  Rostker.  Office  of 
Management  and  Budget,  CHvlB/OIRA, 
725  17th  Street,  NW.,  NEOB  Rm.  10202. 
Washington,  DC  20503. 

3.  This  rule  does  not  contain  policies 
with  Federahsm  impUcations  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  imder  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportimity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  miUtary  and 
foreign  affairs  function  of  the  United 
States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportimity  for  public  comment  be 
given  for  this  interim  rule.  Because  a 


notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  553  or  by  any  other  law.  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  not  applicable. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  being  issued  in  interim  form 
and  BXA  will  consider  comments  in  the 
development  of  the  final  regulations. 

Accordingly,  the  Department 
encourages  interested  persons  who  wish 
to  comment  to  do  it  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 

The  period  for  submission  of 
comments  will  close  May  28. 1999.  The 
Department  will  consider  all  comments 
received  before  the  close  of  the 
comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
Department  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  persons  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  final  regulations.  All 
pubUc  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
requires  comments  in  written  form. 

Oral  conunents  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  fat  public  review  and  copying. 

The  public  record  concerning  these 
regulaticms  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspectimi  Facility,  Room  6881, 
Department  of  Ccmunerce,  14th  Street 
and  Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  vrith  regulations 
published  in  part  4  of  Title  15  of  the 
Code  of  Federal  Regulations. 
Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Henry  Gaston,  Bureau  of 
Export  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  482-5653. 
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List  of  Subjects 

15  CFR  Parts  738,  742  and  774 

Exports,  Foreign  Trade. 

1 5  CFR  Parts  740  and  748 

Administrative  practice  and 
procedure,  Exports,  Foreign  Trade, 
Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  762 

Administrative  practice  and 
procedures,  Business  and  industry. 
Confidential  business  information. 
Exports,  Foreign  Trade,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  parts  738,  740,  742,  748, 
762,  and  774  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799)  are  amended  to  read  as 
follows: 

1.  The  authority  citation  for  parts  738 
and  774  is  revised  to  read  as  follovtrs: 


Authority:  50  U.S.C.  app.  2401  et  seq., 
1701  et  seq.,  app.  5;  10  U.S.C  7420,  7430le); 
18  U.S.C.  2510  et  seq.;  22  U.S.C.  287c,  3201 
et  seq..  6004;  Sec.  201,  Pub.  L.  104-58, 109 
Stat.  557  (30  U.S.C.  185(s),  185(u));  42  U.S.C. 
2139a.  6212;  43  U.S.C.  1354;  46  U.S.C.  app. 
466c;  E.0. 12924,  3  CFR.  1994  Comp..  p.  917; 
E.O.  13026.  3  CFR.  1996  Comp..  p.  228;  and 
Notice  of  August  13, 1998  (63  FR  44121, 
August  17, 1998). 

2.  The  authority  citation  for  parts  740, 
748,  and  762  is  revised  to  read  as 
follows: 

Authority:  50  U.S.C.  app.  2401  et  seq., 
1701  et  seq.;  E.O.  12924,  3  CFR,  1994  Comp., 
p.  917;  E.0. 13026,  3  CFR,  1996  Comp.,  p. 
228  (1997);  Notice  of  August  13. 1998  (63  FR 
44121.  August  17. 1998);  and  Pub.  L.  105-85, 
111  Stat.  1629. 

3.  The  authority  citation  for  part  742 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq., 
1701  et  seq.;  18  U.S.C.  2510  et  seq.;  22  U.S.C. 
3201  et  seq.;  42  U.S.C.  2139a;  E.O.  12058,  3 


CFR.  1978  Comp..  p.  179;  E.O.  12851,  3  CFR 
1993  Comp.,  p.  608;  E.O.  12924,  3  CFR,  1994 
Comp.,  p.  917;  E.O.  12938,  3  CFR.  1994 
Comp..  p.  950;  E.O.  13026,  3  CFR,  1996 
Comp..  p.  228  (1997);  Notice  of  August  13, 
1998  (63  FR  44121,  August  17, 1998);  and 
Pub.  L.  105-85,  111  Stat.  1629. 

PART  73&-[AMENDED] 
§738.2    [Amended] 

4.  Section  738.2  is  amended  by 
adding  "FC  Firearms  Convention"  in 
alphabetical  order  to  the  list  of  Reasons 
for  Control  in  paragraph  (d}(2)(i)(A). 

5.  Supplement  No.  1  to  part  738,  the 
Commerce  Country  Chart,  is  amended 
by  adding  "FC  Column  1".  For  the 
convenience  of  the  reader,  the  chart  is 
revised  to  read  as  follows: 

Supplement  No.  1  to  Part  738 — 
[Amended] 
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Supplement  No.  1  to  Part  73&-Commerce  Country  Chart— Continued 

[Reason  for  control] 
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X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Mauritius 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Mexico    .*»....»»    ...«     »»•..«. 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 

X 
X 

X 
X 

Micronesia 

Moldova 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

lukxtaco 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Morocco ~      ..-~~ — 

X 
X 

X    t 
X 

>    X 

X 
X 

.    X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 

X 

Moiambique 

UamtM 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

Nauru  

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Nepal 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 
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Supplement  No.  1  to  Part  738— Commerce  Country  Chart— Continued 

[Reason  for  controQ 


Chemical  and  biological 

Nuclear  non- 
proliferation 

National 
security 

Missile 
tech 

Regional 
stability 

Fire- 
arms 
con- 
vention 

Crime  control 

Antj-terrorism 

Countries 

CB1 

CB2 

CB3 

NP1 

NP2 

NS1 

NS2 

MT1  ' 

RSI 

RS2 

CC1 

CC2 

CC3 

ATI 

AT  2 

FC1 

Nemertands 

X 

X 

X 

X 

rJew  Zealand 

X 

X 

X 

X 

Ncaragua 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Niger ™. 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Nomvay 

X 

X 

X 

X 

Oman  .„._ 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Pakistan  ...        „ „ 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Pal3u 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 

X 
X 

X 
X 

Panama 

Paoua  New  Guinea 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Paraguay 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Penj 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Philifxiines 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Poland 

X 

X 

X 

X 

X 

X 

X 

X 

Portugal 

X 

X 

X 

X 

Qatar 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Romania «.....« 

X 
X 

X 

X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

Russia 

Rwanda '  

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

St  Kitts  and  Nevis 

X 
X 

X 
X 

X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

St.  Lucia 

St.  Vincent  and  Grenadines 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

San  Marino 

X 

X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

Saudi  Arabia  

X 
X 

X 
X 

X 

X 

X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

Senegal _ 

Sert><a  and  Monteneoro 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Seycheles 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Sierra  Leone  „ _ 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Sir)gapo'e 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Slovakia — 

X 
X 

X 

X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

Stovenia  . — 

Sokxnon  Islands  ...i 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Somalia — 

X 
X 

X 
X 

X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

Soutti  Africa — 

Spain 

X 

X 

X 

X 

Sri  Lanka 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

StKtan 

X 
X 
X 

X 
X 
X 

X 
X 
X 

X 
X 
X 

X 
X 

X 

X 
X 
X 

X 
X 
X 

X 
X 
X 

X 

X 
X 
X 

X 
X 
X 

X 

X 

Suriname „ 

Swaziland 

Sweden „......„. .. 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

SwilMriand 

Syria 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Taiwan „.__.__................ 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 

X 

Tajfcistan 

Tanzania  _ 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

Thailand  . 

Togo 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Tonga  

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Trinidad  and  Tobago „ 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Tunisia ™ 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Tuikey 

X 

X 

X 

X 

X 

X 

Turtoneoistan 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

TuvaJu  ™ 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

Uganda 

Ukraine 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

United  Arab  Emirates 

X 
X 

X 

X 

X 

X 
X 

X 

X 
X 

X 
X 

X 

X 

X 

United  Kingdom 

Uruguay „ 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Uzbekistan .    

X 
X 

X 
X 

X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

X 

X 

Vanuatu 

VatKan  City „ 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Venezuela 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Vietnam 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Western  Sahara  .._» 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Western  Samoa  ..    .... 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Yemen 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Zaire 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Zambia i „ „ 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Zimt>abwe 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

^  This  country  is  sut)iect  to  United  hJations  Sanctions.  See  part  746  of  the  EAR  for  additional  OFAC  licensing  requirements  that  may  apply  to  your  proposed  trans- 
actkx). 

2  A  license  is  requlTBd  only  for  computers  controlled  by  4A001,  4A002.  &  4A003  If  the  CTP  is  greater  than  10,000  Mtops.  A  license  is  NOT  required  fa  any  other 
items  subject  to  NS  Column  2. 
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PART740-{AMENDED] 

6.  Section  740.14  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (e)(l)(iii)  to  read  as  follows: 

§740.14    Baggage  (BAG). 

***** 

(e)*  *  * 

(D*  •  ' 

(iii)  •  *  *  Note  that  since  certain 
countries  may  require  an  Import 
Certificate  or  a  U.S.  export  license 
before  allowing  the  import  of  a  shotgim, 
you  should  determine  the  import 
requirements  of  your  country  of 
destination  in  advance. 


PART  742— [AMENDED] 

7.  Part  742  is  amended  by  adding  a 
new  §  742.17  to  read  as  follows: 

1742.17    Exports  Of  firMrms  to  OAS 
member  countriM. 

(a)  License  requirements.  BXA 
maintains  a  licensing  system  for  the 
export  of  shotgims  and  related  items  to 
all  OAS  member  countries.  This  action 
is  based  on  the  Organization  of 
American  States  (OAS)  Model 
Regulations  for  the  Control  of  the 
International  Movement  of  Firearms, 
their  Parts  and  Components  and 
Mimitions  (OAS  Model  Regulations) 
which  were  developed  to  assist  OAS 
member  countries  to  implement  the 
Inter-American  Convention  Against  the 
Illicit  Manufacturing  of  and  Trafficking 
in  Firearms,  Ammunition,  Explosives, 
and  Other  Related  Materials  (Firearms 
Convention). ■  Items  subject  to  these 
controls  are  identified  by  "FC  Coliunn 
1"  in  the  "License  Requirements" 
section  of  their  Export  Control 
Classification  Number  (ECCN)  on  the 
Commerce  Control  List  (CCL).  If  "FC 
Coliunn  1"  of  the  Commerce  Country 
Chart  (Supplement  No.  1  fo  part  738  of 
the  EAR)  is  indicated  for  a  particular 
country,  a  license  is  required  for  export 
to  that  destination.  Licenses  will 
generally  be  issued  on  an  Import 
Certificate  or  equivalent  official 
dociunent.  satisfactory  to  BXA,  issued 
by  the  government  of  the  importing 
coimtry  is  also  required  for  the  export 
of  such  items  to  OAS  member  countries. 

(b)  Licensing  policy.  Applications 
supported  by  an  Import  Certificate  or 
equivalent  official  document  issued  by 
the  government  of  the  importing 
country  for  such  items  will  generally  be 
approved,  except  there  is  a  policy  of 
denial  for  applications  to  export  items 
linked  to  sudi  activities  as  (hug 


■  Status  of  Convention  as  of  April  13, 1999  had 
not  entered  into  force. 


trafficking,  terrorism,  and  transnational 
organized  crime. 

(c)  Contract  sanctity.  Contract  sanctity 
provisions  are  not  available  for  license 
applications  under  this  §  742.17. 

(d)  OAS  Model  Regulations.  The  OAS 
Model  Regulations  on  which  regulations 
are  based  are  designed  by  OAS  member 
countries  to  combat  illicit 
manufacturing  of  and  trafficking  in 
firearms,  ammunition,  explosives,  and 
other  related  materials  in  North  and 
South  America  because  of  their  links  to 
such  activities  as  drug  trafficking, 
terrorism,  and  transnational  organized 
crime. 

(e)  OAS  member  countries  to  which 
firearms  controls  under  this  section 
apply.  The  OAS  member  coimtries 
include:  Antigua  and  Barbuda, 
Argentina,  the  Bahamas,  Barbados, 
Belize,  Bolivia,  Brazil,  Canada,  Chile, 
Colombia,  Costa  Rica,  Dominica, 
Dominican  Republic,  Ecuador.  El 
Salvador,  Grenada,  Guatemala,  Guyana, 
Haiti,  Honduras,  Jamaica,  Mexico, 
Nicaragua,  Panama,  Paraguay,  Peru,  St. 
Kitts  and  Nevis,  Saint  Lucia,  Saint 
Vincent  and  the  Grenadines.  Suriname, 
Trinidad  and  Tobago,  the  United  States, 
Uruguay,  and  Venezuela. 

(f)  Items/Commodities.  Items 
requiring  a  license  under  this  section 
are  ECCNs  0A984  (shotgims  with  a 
barrel  length  18  inches  or  over  and 
related  paris.  and  buckshot  shotgun 
shells).  0A986  (shotgun  shells,  and 
related  parts)  and  0A987  (optical 
sighting  devices).  (See  Supplement  No. 
1  to  Part  774  of  the  EAR.) 

(g)  Validity  period  for  licenses. 
Although  licenses  generally  will  be 
valid  for  a  period  of  two  years,  your 
ability  to  ship  items  that  require  an 
Import  Certfficate  or  equivalent  official 
document  under  this  section  may  be 
affected  by  the  vaUdity  of  the  Import 
Certificate  or  equivalent  official 
dociunent  (see  §  748.14(f)  of  the  EAR). 

PART748-[AMENDED] 

8.  Section  748.9  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§748.9    Support  documents  for  liCMiM 
applieations. 

(a)  Exemptions.  If  you  plan  to  submit 
a  license  application  involving  one  of 
the  following  situations  and  your  item 
is  not  a  firearms  item  destined  for  an 
OAS  member  country,  no  support 
doounentation  is  required.  Simply 
submit  the  license  application.  If  your 
item  is  a  firearms  item  (Reason  for 
Control  identified  as  "FC"  on  the 
Commerce  Control  List.  Supplement  No. 
1  to  part  774  of  the  EAR)  destined  for 


an  OAS  member  country,  proceed  to 
§748.14  of  this  part. 

***** 

9.  Part  748  is  amended  by  adding  a 
new  Section  748.14  to  read  as  follows: 

§748.14    Import  Certificate  for  firearms 
destined  for  Organization  of  American 
States  member  countries. 

(a)  Scope.  Consistent  with  the  OAS 
Model  Regulations,  BXA  requires  fitim 
all  OAS  member  countries  an  Import 
Certificate  issued  by  the  government  of 
the  importing  country  for  items 
classified  as  ECCNs  0A984, 0A986,  or 
0A987.  For  those  OAS  member 
countries  that  have  not  yet  established 
or  implemented  an  Import  Certificate 
procedure.  BXA  will  accept  an 
equivalent  official  document  (e.g.. 
import  license  or  letter  of  authorization) 
issued  by  the  government  of  the 
importing  country  as  supporting 
documentation  for  the  export  of 
firearms.  This  section  describes  the 
requirements  for  Import  Certificates  or 
official  equivalents  in  support  of  license 
applications  submitted  to  BXA  for 
firearms  items  that  are  identified  by  "FC 
Column  1"  in  the  "License 
Requirements"  section  of  the  Commerce 
Control  List. 

(b)  Import  Certificate  Procedure.  An 
Import  Certificate  or  equivalent  official 
document  must  be  obtained  bom  the 
government  of  the  importing  OAS 
member  country  for  firearms  items 
classified  as  ECCNs  0A984, 0A986.  or 
0A987.  Except  as  provided  by  §  748.9(a) 
of  the  EAR,  the  applicant  must  obtain 
and  retain  on  file  either  the  original  or 
certified  copy  of  the  Import  Certificate, 
or  an  original  or  certified  copy  of 
equivalent  official  dociunent  issued  by 
the  government  of  the  importing 
country  in  support  of  any  license 
application  for  export  of  firearms  items 
classified  as  0A984.  0A986,  or  0A987. 
All  the  recordkeeping  provisions  of 

§  762.2  of  the  EAR  apply  to  this 
requirement.  The  appUcant  must  clearly 
note  the  number  and  date  of  the  Import 
Certificate  or  equivalent  official 
document  on  all  export  Ucense 
applications  (BXA  Form  748P, 
Multipurpose  Application  Form,  Block 
13)  supported  by  that  Certificate  or 
equivalent  official  document.  The 
applicant  must  also  indicate  in  Block  7 
of  the  application  that  the  Certificate  or 
equivalent  official  document  has  been 
received  and  will  be  retained  on  file. 
However,  the  applicant  may  submit  an 
application  before  obtaining  the  original 
or  certified  copy  of  the  Import 
Certificate,  or  the  official  original  or 
certified  copy  of  the  equivalent 
doqument,  provided  that: 
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(1)  The  applicant  has  received  a 
facsimile  of  the  Import  Certificate  or 
equivalent  official  document  at  the  time 
the  license  application  is  filed;  and 

(2)  The  applicant  states  on  the 
application  that  a  facsimile  of  the 
Import  Certificate  or  equivalent  official 
doaunent  has  been  received  and  that  no 
shipment  will  be  made  against  the 
license  prior  to  obtaining  the  original  or 
certified  copy  of  the  Import  Certificate 
or  the  original  or  certified  copy  of  the 
equivalent  official  document  issued  by 
the  importing  country  and  retaining  it 
on  file.  Generally,  BXA  will  not 
consider  any  license  application  for  the 
export  of  firearms  items  if  the 
application  is  not  supported  by  an 
Import  Certificate  or  its  official 
equivalent.  If  the  government  of  the 
importing  country  will  not  issue  an 
Import  Certificate  or  its  official 
equivalent,  the  applicant  must  supply 
the  information  described  in  paragraphs 
(g)(2)(i)  and  (g)(2)(vi)  through- (viii)  of 
this  section  on  company  letterhead. 

(c)  Countries  to  which  firearms 
controls  apply.  The  firearms  controls 
apply  to  all  OAS  member  coimtries: 
Antigua  and  Barbuda,  Argentina,  the 
Bahamas,  Barbados,  Belize,  Bolivia, 
Brazil,  Canada,  Chile,  Colombia,  Costa 
Rica,  Dominica,  Dominican  Republic, 
Ecuador,  El  Salvador,  Grenada, 
Guatemala,  Guyana,  Haiti,  Honduras, 
Jamaica,  Mexico,  Nicaragua,  Panama, 
Paraguay,  Peru,  St.  Kitts  and  Nevis, 
Saint  Lucia,  Saint  Vincent  and  the 
Grenadines,  Suriname,  Trinidad  and 
Tobago,  the  United  States,  Uruguay,  and 
Venezuela. 

(d)  Items/Commodities.  An  Import 
Certificate  or  equivalent  official 
document  is  required  for  items 
controlled  imder  Export  Control 
Classification  Numbers  (ECCNs)  0A984, 
0A986,  or  0A987. 

(e)  Use  of  the  Import  Certificate.  An 
Import  Certificate  or  equivalent  official 
docimient  can  only  be  used  to  support 
one  BXA  Form-748P,  Multipurpose 
Application.  The  BXA  Form-748P, 
Multipurpose  Application,  must  include 
the  same  items  as  those  listed  on  the 
Import  Certificate  or  the  equivalent 
official  docixment, 

(f)  Validity  period.  Import  Certificates 
or  equivalent  official  documents  issued 
by  an  OAS  member  coimtry  will  be 
valid  for  a  period  of  one  year  or  less. 
Although  licenses  generally  are  valid  for 
two  years,  your  abiUty  to  ship  may  be 
affected  by  the  validity  of  the  Import 
Certificate  or  equivalent  official 
document. 

(g)  How  to  obtain  an  Import 
Certificate  for  firearms  items  destined  to 
OAS  member  countries.  (1)  Applicants 
must  request  that  the  importer  (e.g.. 


ultimate  consignee  or  purchaser)  obtain 
the  Import  Certificate  or  an  equivalent 
official  document  from  the  government 
of  the  importing  country,  and  that  it  be 
issued  covering  the  quantities  and  types 
of  items  that  the  applicant  intends  to 
export.  Upon  receipt  of  the  Import 
Certificate  or  its  official  equivalent,  the 
importer  must  provide  the  original  or  a 
certified  copy  of  the  Import  Certificate 
or  the  original  or  a  certified  copy  of  the 
equivalent  official  dociunent  to  the 
applicant.  The  applicant  shall  obtain  the 
required  dociunents  prior  to  submitting 
a  license  application,  except  as 
provided  in  paragraphs  (b)(1)  and  (b)(2) 
of  this  section. 

(2)  The  Import  Certificate  or  its 
official  equivalent  must  contain  the 
following  information: 

(i)  Applicant's  name  and  address.  The 
applicant  may  be  either  the  exporter, 
supplier,  or  order  party. 

(ii)  Import  Certificate  Identifier/ 
Number. 

(iii)  Name  of  the  coimtry  issuing  the 
certificate  or  unique  country  code. 

(iv)  Date  the  Import  Certificate  was 
issued,  in  international  date  format  (e.g., 
24/12/98  (24  December  1998),  or  3/1/99 
(3  January  1999)). 

(v)  Name  of  the  agency  issuing  the 
certificate,  address,  telephone  and 
facsimile  numbers,  signing  officer  name, 
and  signatine. 

(vi)  Name  of  the  importer,  address, 
telephone  and  facsimile  numbers, 
country  of  residence,  representative's 
name  if  commercial  or  government 
body,  citizenship,  and  signature. 

(vii)  Name  of  the  end-user (s),  if 
known  and  different  from  the  importer, 
address,  telephone  and  facsimile 
numbers,  country  of  residence, 
representative's  name  if  commercial 
(authorized  distributor  or  reseller)  or 
government  body,  citizenship,  and 
signature.  Note  that  BXA  does  not 
require  the  identification  of  each  end- 
user  when  the  firearms  items  will  be 
resold  by  a  distributor  or  reseller  if 
unknown  at  the  time  of  export. 

(viii)  Description  of  the  items 
approved  for  import  including  a 
technical  description  and  total  quantity 
of  firearms,  parts  and  components, 
ammunition  and  parts. 

Note  to  paragraph  (gM2)(viii):  You  must 
furnish  ttie  consignee  with  a  detailed 
technical  description  of  each  item  to  be  given 
to  the  government  for  its  use  in  issuing  the 
Import  Certificate.  For  example,  for  shotguns, 
provide  the  type,  barrel  length,  overall 
length,  number  of  shots,  the  manufacturer's 
name,  the  country  of  manufacture,  and  the 
serial  number  for  each  shotgun.  For 
ammunition,  provide  the  caliber,  velocity 
and  force,  type  of  bullet,  manufactiirer's 
name  and  country  of  manufacture. 


(ix)  Expiration  date  of  the  Import 
Certificate  in  international  date  fonnat 
(e.g.,  24/12/98)  or  the  date  the  items 
must  be  imported,  whichever  is  earlier. 

(x)  Name  of  the  country  of  export  (i.e.. 
United  States). 

(xi)  Additional  information.  Certain 
countries  may  require  the  tariff 
classification  number,  by  class,  under 
the  Brussels  Convention  (Harmonized 
Tariff  Code)  or  the  specific  technical 
description  of  an  item.  For  extmiple, 
shotguns  may  need  to  be  described  in 
barrel  length,  overall  length,  number  of 
shots,  manufacturer's  name  and  coimtry 
of  manufacture.  The  technical 
description  is  not  the  Export  Control 
Classification  Number  (ECCN). 

(h)  Where  to  obtain  Import 
Certificates.  See  Supplement  No.  6  to 
this  part  for  a  list  of  the  OAS  member 
countries'  authorities  administering  the 
Import  Certificate  System. 

(i)  Alterations.  After  an  Import 
Certificate  or  official  equivalent 
document  is  used  to  support  the 
issuance  of  a  license,  no  corrections, 
additions,  or  alterations  may  be  made 
on  the  Certificate  by  any  person.  If  you 
desire  to  explain  any  information 
contained  on  the  Import  Certificate  or 
official  equivalent  document,  you  may 
attach  a  signed  statement  to  the  Import 
Certificate  or  official  equivalent. 

(j)  Request  for  return  of  Import 
Certificates.  A  U.S.  exporter  may  be 
requested  by  a  foreign  importer  to  return 
an  unused  Import  Certificate.  Refer  to 
§  748. 9(j)  of  this  part  for  procedures  and 
recordkeeping  requirements  for 
returning  an  Import  Certificate  retained 
by  the  applicant. 

10.  Part  748  is  amended  by  adding  a 
new  Supplement  No.  6  to  read  as 
follows: 

Supplement  No.  6.  To  part  748 — 
Authorities  Issuing  Import  Certificates 
Under  the  Fireanns  Convention 

[Reserved] 

[Status  of  Convention  as  of  April  13, 

1999  had  not  entered  into  force.] 

PART  762— {AMENDED] 

11.  Section  762.2  is  amended  by 
revising  paragraph  (b)(36)  and  adding 
(b)(37)  and  paragraph  (b)(38)  to  read  as 
follows: 

§  762.2    Records  to  be  retained. 

»        *        *        »        * 

(b)*  *  * 

(36)  §  766.10,  Subpoenas; 

(37)  §  743.1,  Wassenaar  reports;  and 

(38)  §  748.14,  Exports  of  firearms. 

PART  774— {AMENDED] 

12.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
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0 — Nuclear  Materials,  Facilities,  and 
Equipment  (and  Miscellaneous  Items], 
the  following  Export  Control 
Classification  Nimibers  (ECCNs)  are 
amended: 

a.  By  revising  the  License 
Requirements  section  for  ECCNs  0A984 
and  0A986; 

b.  By  revising  the  entry  heading  for 
ECCN  0A985;  and 

c.  By  adding  a  new  ECCN  0A987,  to 
read  as  follows: 

0A9a4    Shotguns,  barrel  length  18  inches 
(45.72  em)  Inches  or  oven  buckshot 
shotgun  shells;  except  equipment  used 
exclusively  to  treat  or  tranqullizs  animals, 
and  except  arms  designed  solely  for  signal, 
flare,  or  saluting  use;  and  parts,  n.e.s. 

License  Requirementa 

Reason  for  Control:  OC,  FC.  UN 


Control(s) 

Country 
Chart 

UN  applies  to  entire  entry 

Rwanda; 
Federal 
Republic  of 
Yugoslavia 
(Sertjia 
and  Mon- 
tenegro) 

0A987   Optical  sighting  devices  for 
firearms  Oncluding  shotguns  controlled  by 
0AM4):  and  parts,  n.e.s. 

License  Requirementa 

Reason  for  Control:  FC,  OC,  UN 


Control(s) 


FC  applies  to  entire  entry 

CC  applies  to  shotguns  with  a 
barrel  length  over  18  in. 
(45.72  cm)  but  less  than  24 
in.  (60.96  cm)  or  buckshot 
shotgun  shells  controlled  by 
this  entry,  regardless  of 
end-user. 

CC  applies  to  shotguns  with  a 
banel  length  greater  than  or 
equal  to  24  in.  (60.96  cm), 
regardless  of  end-user. 

CC  applies  to  shotguns  with  a 
tKurel  length  greater  than  or 
equal  to  24  In.  (60.96  cm)  if 
for  sale  or  resale  to  polne 
or  law  enforcement. 

UN  applies  to  entire  entry 


Country 
Chart 


FC  Column  1 
CC  Column 
1 


Control(s) 

Country 
Chart 

FC  applies  to  optnal  sights  for 

FC  Column  1 

firearms,  including  shotguns 

described  in  ECCN  0A984, 

and  related  parts. 

CC  applies  to  entire  entry 

CC  Column 
1 

UN  applies  to  entire  entry 

Rwanda; 

Federal 

RepublKOf 

Yugoslavia 

(Serbia 

and  Mon- 

tenegro) 

CC  Column 
2 


CC  Column 
3 


Rwanda; 
Federal 
Republic  of 
Yugoslavia 
(Sert)ia 
and  Mon- 
tenegro) 


0A985    Discharge  type  arms  (for  example, 
stun  guns,  shock  batons,  electric  cattle 
prods,  Immoblilzatton  guns  and  projectiles, 
etc.)  except  equipment  used  exclusively  to 
treat  or  tranqullizs  animals,  and  except 
arms  designed  solely  for  signal,  flare,  or 
saluting  use;  and  parts,  n.e.s. 


0A986    Shotgun  shells,  except  buckshot 
shotgun  shells,  and  parts. 

License  Requirements 

Reason  for  Control:  FC,  UN 


Control(s) 

Country 
Chart 

FC  applies  to  entire  entry  

FC  Column  1 

Dated:  April  6, 1999. 
R.  Roger  Majak, 
Assistant  Secretary  for  Export 
Administiation. 

[FR  Doc  99-9160  Filed  4-12-99;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

Exchange  Visitor  Program 

action:  Final  rule. 

summary:  To  enhance  the  programmatic 
utility  of  the  Short-Term  Scholar 
category  of  exchange  participation,  the 
Agency  is  amending  existing  regulations 
to  permit  short-term  scholar  participants 
to  lecture  and  consult  at  institutions  not 
listed  on  their  Form  IAP-66. 
EFFECTIVE  DATE:  This  rule  is  effective 
April  13, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sally  J.  Lawrence,  Chief,  Program 
Designation  Branch,  United  States 
Information  Agency,  301  4th  Street, 
S.W.,  Washington,  D.C.  20547; 
Telephone.  (202)  401-9823. 
SUPPLEMENTARY  INFORMATION:  The  Short- 
Term  Scholar  category  allows  foreign 


scholars  to  enter  the  United  States  for  a 
period  of  up  to  six  months  to  lectiue, 
observe,  consult,  and  participate  in 
seminars,  workshops,  conferences, 
study  tours,  professional  meetings,  and 
other  similar  educational  and 
professional  activities.  This  category  of 
exchange  participation  facilitates 
international  collaboration  between 
foreign  scholars  and  their  American 
colleagues  and  promotes  professional 
relationships  and  institutional  linkages. 
Designated  sponsors  that  utilize  this 
category  of  exchange  participation  have 
suggested  to  the  Agency  that  the  overall 
effectiveness  and  utility  of  these 
exchanges  would  be  enhanced  if  the 
participants  were  able  to  accept 
invitations  to  lecture  and  consult  at 
institutions  not  listed  on  the 

Earticipant's  Form  IAP-66.  The  Agency 
as  reviewed  this  suggestion  and  agrees 
that  the  ability  to  accept  such 
invitations,  if  they  can  be  fulfilled 
without  delaying  or  extending  the 
duration  of  the  participant's  program,  is 
a  desirable  program  enhancement. 
Accordingly,  the  Agency  is  amending  22 
CFR  514.21(f)  to  permit  the  program 
sponsor's  responsible  officer  to 
authorize  the  participant's  acceptance  of 
such  invitations. 

In  accordance  with  5  U.S.C.  605(b), 
the  Agency  certifies  that  this  rule  does 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  considered  to 
be  a  major  rule  within  the  meaning  of 
Section  1(b)  of  E.O.  12291.  nor  does  it 
have  federal  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.O.  12612. 

List  of  Subjects  in  22  CFR  Part  514 

Cultural  exchange  programs. 

Dated:  April  7. 1999. 
Lesjin, 
General  Counsel. 

Accordingly,  22  CFR  part  514  is 
amended  as  follows: 

PART  514-EXCHANQE  VISITOR 
PROGRAM 

1.  The  authority  citation  for  part  514 
continues  to  read  as  follows: 

Authority:  8.  U.S.Q  1101(a)(15(j).  1182. 
1258;  22  U.S.C.  1431-1442,  2451-2460; 
Reorganization  Plan  No.  2  of  1977, 42  FR 
62461.  3  CFR.  1977  Comp.  p.  200;  E.O. 
12048.  43  FR  13361.  3  CFR,  1978  Comp.  p. 
168;  USIA  Delegation  Order  No.  85-5  (50  FR 
27393). 

2.  Section  514.21  paragraph  (f)  is 
revised  to  read  as  follows: 

$  51 4.21    Short-term  scholsrs. 
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(f)  Location  of  exchange.  The  short- 
term  scholar  shall  participate  in  the 
Exchange  Visitor  Program  at  the 
conferences,  workshops,  seminars,  or 
other  events  or  activities  stated  on  his 
or  her  Form  IAP-66.  A  participant  may 
also  lecture  or  consult  at  institutions  not 
listed  on  the  Form  IAP-66  if  his  or  her 
Responsible  Officer  issues  a  written 
authorization  of  such  activity.  Such 
written  authorization  must  be  attached 
to  the  participant's  Form  IAP-66. 

(PR  Doc.  99-9164  Filed  4-12-99;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

Exchange  Visitor  Program 

agency:  United  States  Information 

Agency; 

ACTION:  Interim  final  rule. 

summary:  The  Agency  is  adopting 
specific  regulations  governing 
participation  in  summer  work  travel 
programs  conducted  by  Agency- 
designated  sponsors  pursuant  to  Public 
Law  105-277.  These  regulations  are 
adopted  to  assist  designated  Sununer 
Work  Travel  sponsors  with  their 
administration  of  program  placements 
for  the  upcoming  sununer  program 
season. 

EFFECTIVE  DATE:  These  regulations  are 
effective  April  13,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  S.  Colvin,  Assistant  General 
Coimsel,  United  States  Information 
Agency.  301  4th  Street,  SW., 
Washington,  DC  20547,  Telephone, 
(202) 619-4979. 

SUPPLEMENTARY  INFORMATION:  Since 
publication  of  the  General  Accounting 
Office  report  entitled  "Inappropriate 
Uses  of  the  Exchange  Visitor  Visa"  in 
1990,  the  status  of  Summer  Work  Travel 
programs  administered  by  the  Agency 
has  been  imder  a  cloud  of  uncertainty. 
This  uncertainty  was  due  to  the  GAO 
report  suggestion  that  the  Agency  was 
without  adequate  statutory  authority  to 
administer  and  oversee  Siunmer  Work 
Travel  program  activities.  In  light  of  this 
GAO  determination,  the  Agency  has 
pursued  several  approaches  to  bring  the 
Siunmer  Work  Travel  programs  imder 
the  umbrella  of  authority  to  conduct 
international  exchange  activities 
provided  by  the  Fulbright-Hayes  Act. 
Sponsors  of  these  programs  have  also 
sought  to  resolve  the  question  of  Agency 
authority.  After  years  of  uncertainty,  the 
Congress,  in  passage  of  Public  Law  105- 


277,  vested  the  Director  of  USIA  writh 
clear  statutory  authority  to  administer 
and  oversee  Siunmer  Work  Travel 
programs.  This  legislation  also  granted 
discretionary  authority  to  the  director  to 
conduct  these  programs  without  regard 
to  a  requirement  that  participants  have 
an  offer  of  employment  in  place  prior  to 
their  departure  fi-om  their  home 
country. 

Accordingly,  the  Agency  is  adopting 
the  following  regulations  on  an  interim 
final  basis  in  order  to  assist  designated 
Summer  Work  Travel  sponsors  with 
their  administration  of  program 
placements  for  the  upcoming  summer 
program  season.  These  regulations 
supersede  program  guidelines 
promulgated  by  the  Agency  and 
published  at  61  FR  13760  (March  28, 
1996)  and  existing  regulations  set  forth 
at  Subpart  G  of  22  CFR  part  514.  These 
regulations  permit  program  sponsors  to 
facilitate  the  entry  into  the  United  States 
of  program  participants  for  whom  prior 
employment  positions  have  not  been 
arranged.  However,  a  limitation  on  the 
number  of  participants  that  may  enter 
the  United  States  without  a  prearranged 
employment  position  is  imposed. 
Sponsors  must  arrange  prior 
employment  positions  for  at  least  fifty 
percent  of  their  program  participants. 

Public  Comment 

The  Agency  invites  comments 
regarding  this  interim  final  rule 
notwithstanding  the  fact  that  it  is  under 
no  legal  requirement  to  do  so.  The 
oversight  and  administration  of  the 
Exchange  Visitor  Program  are  deemed  to 
be  foreign  affairs  functions  of  the  United 
States  Goverrunent.  The  Administrative 
Procedures  Act,  5  U.S.C.  553  (a)(1), 
(1989),  specifically  exempts  foreign 
affairs  functions  fi-om  the  rulemaking 
requirements  of  the  Act. 

In  accordance  with  5  U.S.C.  605(b), 
the  Agency  certifies  that  this  rule  does 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  considered  to 
be  a  major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291,  nor  does  it 
have  federal  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.O.  12612. 

List  of  Subjects  in  22  CFR  Part  514 

Cultural  exchange  programs. 
Dated  March  24, 1999. 
Les  Jin, 

General  Counsel. 

Accordingly,  22  CFR  part  514  is 
amended  as  follows: 


PART  514— EXCHANGE  VISITOR 
PROGRAM 

1.  The  authority  citation  for  part  514 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101(a)(lS)(]),  1182, 
1258;  22  U.S.C.  1431-1442,  2451-2460; 
Reorganization  Plan  No.  2  of  1997, 42  FR 
62461.  3  CFR.  1977  Comp.  p.  200;  E.O.  12048 
43  FR  13361.  3  CFR.  1978  Comp.  p.  168; 
USIA  Delegation  Order  No.  85-5  (50  FR 
27393). 

Subpart  G — [Removed) 

2.  Subpart  G  is  removed  and  reserved, 
and  subpart  B  is  amended  by  adding  a 
new  §  514.32  to  read  as  follows: 

$51 4.32    Summer  work  travel. 

(a)  Introduction.  These  regulations 
govern  program  participation  in  summer 
work  travel  programs  conducted  by 
Agency-designated  sponsors  pursuant  to 
the  authority  granted  the  Agency  by 
Public  Law  105-277.  These  programs 
provide  foreign  post-secondary  students 
the  opportunity  to  work  and  travel  in 
the  United  States  for  a  four  month 
period  during  their  summer  vacations. 
Extensions  of  program  participation  are 
not  permitted. 

(b)  Participant  selection  and 
screening.  In  addition  to  satisfying  the 
requirements  set  forth  at  §  514.10(a), 
sponsors  shall  adequately  screen  all 
program  participants  and  at  a  minimum 
shall: 

(1)  Conduct  an  in-person  interview; 

(2)  Ensure  that  the  participant  is  a 
bona  fide  post-secondary  school  student 
in  his  or  her  home  country;  and 

(3)  Ensure  that  not  more  than  ten 
percent  of  selected  program  participants 
have  previously  participated  in  a 
summer  work  travel  program. 

(c)  Participant  orientation.  Sponsors 
shall  provide  program  participants, 
prior  to  their  departure  from  the  home 
coun^,  information  regarding: 

(1)  Ine  name  and  location  of  their 
employer,  if  prior  employment  has  been 
arranged;  and 

(2)  Any  contractual  obligations  related 
to  their  acceptance  of  paid  employment 
in  the  United  States,  if  prior 
employment  has  been  arranged. 

(a)  Participant  placement.  Sponsors 
shall  ensure  that  not  less  than  50 
percent  of  their  program  participants 
have  pre-arranged  employment  with  a 
U.S.  employer.  For  all  program 
participants  for  whom  pre-arranged 
employment  has  not  been  seemed 
sponsors  shall: 

(1)  Ensure  that  the  participant  has 
sufficient  financial  resources  to  support 
him  or  herself  during  his  or  her  search 
for  employment; 

(2)  Provide  the  participant  with  pre- 
departure  information  that  explains  how 
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to  seek  employment  and  how  to  secure 
lodging  in  the  United  States; 

(3)  Prepare  and  provide  to  program 
participants  a  roster  of  bona  fide  job 
listings  equal  to  or  greater  than  the 
nimiber  of  participants  for  whom  pre- 
arranged employment  has  not  been 
secured;  and, 

(4)  Undertake  reasonable  efforts  to 
secure  suitable  employment  for  any 
participant  who  has  not  foimd  suitable 
employment  within  one  week  of 
commencing  his  or  her  job  search. 

(e)  Participant  compensation. 
Sponsors  shall  advise  program 
participants  regarding  Federal 
Minimum  Wage  requirements  and  shall 
ensure  that  participants  receive  pay  and 
benefits  commensurate  with  those 
offered  to  their  American  counterparts. 

(f)  Monitoring.  Sponsors  shall 
provide: 

(1)  All  participants  with  a  telephone 
number  which  allows  24-hour 
immediate  contact  with  the  sponsor; 
and 

(2)  Appropriate  assistance  to  program 
participants  on  an  as-needed  emergency 
basis. 

(g)  Use  of  third  parties.  Program 
sponsors  are  responsible  for  full 
compUance  with  all  Exchange  Visitor 
Pro^'am  regulations.  If  a  program 
sponsor  elects  to  utilize  a  third-party  to 
provide  U.S.  hosting,  orientation, 
placement,  or  other  support  services  to 
participants  for  whom  they  have 
facilitated  entry  into  the  United  States, 
such  sponsor  shall  closely  oversee  the 
provision  of  these  services  by  the  third- 
party  and  ensure  that  the  provision  of 
these  services  satisfies  all  regulatory 
obligations. 

(h)  Placement  report.  In  lieu  of  listing 
the  name  and  address  of  the 
participant's  pre-arranged  employer  on 
the  form  IAP-66,  sponsors  shall  submit 
to  the  Agency  a  report  of  all  participant 
placements.  Sponsors  shall  report  the 
name,  place  of  employment,  and  the 
number  of  times  each  participant  has 
participated  in  a  summer  work  travel 
program.  In  addition,  for  participants  for 
whom  employment  was  not  pre- 
arranged, the  sponsor  shall  also  list  the 
length  of  time  it  took  for  such 
participant  to  find  employment.  Such 
report  shall  be  submitted  semi-annually 
on  January  30th  and  July  31st  of  each 
year  and  shall  reflect  placements  made 
in  the  preceding  six  month  period. 

(i)  Unauthorized  activities.  Program 
participants  may  not  be  employed  as 
domestic  employees  in  United  States 
households  or  in  positions  that  require 
the  participant  to  invest  his  or  her  own 
monies  to  provide  themselves  with 


inventory  for  the  purpose  of  door-to- 
door  sales. 

IFR  Doc  99-9163  Filed  4-12-99;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  16 
[AAQ/A  Order  No.  159-99] 

Exemption  of  Records  System  Under 
the  Privacy  Act 

agency:  Department  of  Justice. 
action:  Final  rule. 

summary:  The  Department  of  Justice  is 
exempting  a  Privacy  Act  system  of 
records  fi-om  subsection  (d)  of  the 
Privacy  Act.  5  U.S.C.  552a.  This  system 
of  records  is  the  "Freedom  of 
Information/Privacy  Acts  (FOI/PA) 
Records.  (JUSTICE/OPR-002).  "  Records 
in  this  system  may  contain  information 
which  relates  to  official  Federal 
investigations  and  matters  of  law 
enforcement  of  the  Office  of 
Professional  Responsibility  (OPR). 
Accordingly,  where  applicable,  the 
exemptions  are  necessary  to  avoid 
interference  with  the  law  enforcement 
functions  of  OPR.  Specifically,  the 
exemptions  are  necessary  to  prevent 
subjects  of  investigations  firom 
frustrating  the  investigatory  process; 
preclude  the  disclosure  of  investigative 
techniques;  protect  the  identities  and 
physical  safety  of  confidential  sources 
and  of  law  enforcement  personnel; 
ensure  OPR's  abiUty  to  obtain 
information  from  information  sources; 
protect  the  privacy  of  third  parties;  and 
safeguard  classified  information  as 
required  by  Executive  Order  12958. 
DATES:  This  rule  will  be  effective  April 
13. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Cahill.  (202)  307-1823. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  with  invitation  to 
comment  was  published  in  the  Federal 
Register  on  December  10. 1998.  No 
comments  were  received. 

lliis  Oder  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  it  is 
hereby  stated  that  the  order  will  not 
have  "a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 

List  of  Subjects  in  Part  16 

Administrative  Practice  and 
Procedures,  Courts,  Freedom  of 
Information  Act,  Privacy  Act,  and 
Government  in  Simshine  Act. 


Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78,  it  is  proposed  to 
amend  28  CFR  16.80  by  adding 
paragraphs  (c)  and  (d)  as  set  forth  below. 

Dated:  March  26. 1999. 
Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

PART  16— [AMENDED] 

1.  The  authority  for  Part  16  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301,  552,  552a.  552b(g), 
553, 18  U.S.C.  4203(a)(1);  28  U.S.C.  509.  510. 
534;  31  U.S.C.  3717.  9701. 

2.  28  CFR  16.80  is  amended  by  adding 
paragraphs  (c)  and  (d)  to  read  as  follows: 

§  1 6.80    Exemption  of  Office  of 
Professional  Responsibility  (OPR) 
System— limited  access. 

•        ■        •        *        • 

(c)  The  following  system  of  records  is 
exempted  from  5  U.S.C.  552a(d). 

( 1 )  Freedom  of  Information/Pti vacy 
Act  (FOI/PA)  Records  (JUSTICE/OPR- 
002). 

This  exemption  appUes  only  to  the 
extent  that  information  in  this  system  is 
subject  to  exemption  piu^uant  to  5 
U.S.C.  552a{j)(2).  (k)(l),  and  (k)(2).  To 
the  extent  that  information  in  a  record 
pertaining  to  an  individual  does  not 
relate  to  national  defense  or  foreign 
policy,  official  Federal  investigations 
and/or  law  enforcement  matters,  the 
exemption  does  not  apply.  In  addition, 
where  compUance  would  not  appear  to 
interfere  with  or  adversely  afiiect  the 
overall  law  enforcement  process,  the 
apphcable  exemption  may  be  waived  by 

OPR 

(d)  Exemption  from  subsection  (d)  is 
justified  for  the  following  reasons: 

(1)  From  the  access  and  amendment 
provisions  of  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  of  records  could  inform  the 
subject  of  an  investigation  of  an  actual 
or  potential  criminal,  civil,  or  regulatory 
violation  of  the  existence  of  that 
investigation;  of  the  nature  and  scope  of 
the  information  and  evidence  obtained 
as  to  his  activities;  of  the  identity  of 
confidential  sources,  witnesses,  and  law 
enforcement  personnel;  and  of 
information  that  may  enable  the  subject 
to  avoid  detection  or  apprehension. 
These  factors  would  present  a  serious 
impediment  to  effective  law 
enforcement  where  they  prevent  the 
successful  completion  of  the 
investigation,  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
and  law  enforcement  personnel,  and/or 
lead  to  the  improper  influencing  of 
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witnesses,  the  destruction  of  evidence, 
or  the  fabrication  of  testimony.  In 
addition,  granting  access  to  such 
infonnation  could  disclose  security- 
sensitive  or  confidential  business 
infonnation  or  infonnation  that  would 
constitute  an  unwarranted  invasion  of 
the  personal  privacy  of  third  parties. 
Finally,  access  to  the  records  could 
result  in  the  release  of  properly 
classified  information  which  would 
compromise  the  national  defense  or 
disrupt  foreign  policy.  Amendment  of 
the  records  would  interfere  with 
ongoing  investigations  and  law 
enforcement  activities  and  impose  an 
enormous  administrative  burden  by 
requiring  investigations  to  be 
continuously  reinvestigated. 

IFR  Doc.  99-9139  Filed  4-12-99;  8:45  am) 

MLLMO  CODE  4410-CM-M 


DEPARTMEMT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 

[MIMMS-FOR] 

Maryland  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

hiterior. 

ACTION:  Final  rule;  approval  of 

amendment. 

summary:  OSM  is  approving  a  proposed 
amendment  to  the  Maryland  regulatory 
program  (hereinafter  referred  to  as  the 
"Maryland  program")  under  the  Siu-face 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Maryland  proposed 
revisions  to  its  regulations  regarding  the 
right  to  administrative  review  of  final 
decisions  and  award  of  costs  decisions. 
The  amendment  is  intended  to  revise 
the  Maryland  program  to  be  consistent 
with  the  corresponding  Federal 
regulations  and  SMCRA. 

EFFECTIVE  DATE:  April  13. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Program  Manager,  OSM, 
Appalachian  Regional  Coordinating 
Center,  3  Parkway  Center,  Pittsburg, 
PA  15220.  Telephone:  (412)  937-2153. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Maryland  Program. 

II.  Submission  of  the  Proposed 
Amendment. 

in.  Director's  Findings. 

IV.  Summary  and  Disposition  of 
Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 


I.  Baclcground  on  the  Maryland 
Program 

On  December  1, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Maryland  program.  Backgroimd 
information  on  the  Maryland  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  foimd  in 
the  December  1, 1980,  Federal  Register 
(45  FR  79449).  Subsequent  actions 
concerning  conditions  of  approval  and 
program  amendments  can  be  found  at 
30  CFR  920.12,  920.15,  and  920.16. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  August  25, 1998, 
(Administrative  Record  No.  MD-580- 
00),  Maryland  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  in  response  to  required 
amendments  at  30  CFR  920.16(a). 
Maryland  is  revising  the  Code  of 
Maryland  Regulations  (COMAR)  at 
section  COMAR  26.20.34.06G  (titled 
Procedure  after  Testimony  is 
Concluded).  COMAR  26.20.34.09G 
(titled  Award  of  Costs).  Additionally 
Maryland  is  proposing  to  delete 
COMAR  26.20.06.02  (titled 
Administrative  Appeal).  Specifically, 
the  proposed  changes  delete  the  right  to 
appeal  to  the  Board  of  Review  a  final 
decision  of  the  Water  Memagement 
Director  or  an  award  of  costs  decision. 
Now,  these  decisions  are  subject  to 
judicial  review  in  accordance  with  the 
State  Government  Article,  §  10-222  of 
the  Annotated  Code  of  Maryland.  In 
Maryland's  initial  request  for  this 
program  amendment,  the  State 
Government  Article  was  incorrectly 
cited  as  §  10-215  of  the  Annotated  Code 
of  Maryland.  The  proposed  rule  also 
cited  this  section.  On  February  5, 1999, 
Maryland  submitted  revised  copies  of 
the  proposed  amendment  that  contain 
the  correct  citation  to  §  10-222, 
Annotated  Code  of  Maryland 
(Administrative  Record  No.  MD-580- 
03).  Maryland  is  also  deleting  COMAR 
26.20.06.02.  which  allowed  an  appeal  to 
the  Board  of  Review  for  permit 
decisions. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  September 
21. 1998,  Federal  Register  (63  FR 
50176),  and  in  the  same  dociunent 
opened  the  public  comment  period  and 
provided  an  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  closed  on  October  21, 1998. 

Maryland  originally  proposed  these 
changes  and  deletions  in  1990.  OSM 
approved  these  changes  and  deletions 
on  April  28, 1991  (56  FR  19280, 19282). 


However,  Maryland  had  incorrect 
citations  to  the  Annotated  Code  of 
Maryland.  OSM  required  Maryland  to 
amend  its  regulations  to  correct  the 
citation.  This  requirement  was  codified 
at  30  CFR  920.16(a).  Maryland 
submitted  another  amendment  on  May 
7, 1991,  to  satisfy  the  requirements  of  30 
CFR  920.16(a).  The  1991  proposed 
amendment  resulted  in  a  final  rule 
published  in  the  Federal  Register  on 
January  10, 1992.  (57  FR  1104) 
approving  the  revisions.  The  final  rule 
indicated  that  30  CFR  920.16(a)  was 
removed  and  reserved  because  the 
Director  found  that  the  proposed 
amendment  was  not  inconsistent  with 
the  Federal  hearing  and  appeals 
regulations  at  43  CFR  part  4.  However, 
Maryland  did  not  promulgate  the 
revisions  nor  the  deletion  which  were 
previously  approved  by  OSM  and  30 
CFR  920.16(a)  was  not  removed.  Since 
January  10, 1992,  the  Bureau  of  Mines 
has  been  transferred  from  the 
Department  of  Natiu-al  Resoiux:es  to  the 
Department  of  the  Environment  and 
COMAR  has  been  recodified,  resulting 
in  different  numbering  from  those  in  the 
1990  amendment.  These  events  required 
the  submission  of  the  current 
amendment  to  satisfy  the  requirements 
of  30  CFR  920.16(a). 

Since  the  Board  of  Review  was 
abolished  in  1990,  appeals  of  final 
decisions  of  the  Director  of  Water 
Management  and  ihe  award  of  costs 
decisions  are  now  subject  to  judicial 
review  instead  of  administrative  review 
by  the  Board  of  Review.  Judicial  review 
is  authorized  by  §  10-222  of  the  State 
Government  Article.  As  a  result, 
Maryland  proposed,  in  the  letter  of 
August  25, 1998,  to  amend  COMAR 
26.20.34.06G,  titled  Procediue  after 
Testimony  is  Concluded  and  COMAR 
26.20.34.09G,  titled  Award  of  Costs  to 
reflect  the  change.  The  letter  also 
proposed  to  delete  COMAR  26.20.06.02, 
titled  Administrative  Appeal  to  reflect 
the  abolishment  of  the  Board  of  Review. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

1.  COMAR  26.20.34.06  Procedure 
after  Testimony  is  Concluded.  In 
Section  G.  Maryland  proposed  to  delete 
the  phrase,  "may  appeal  the  decision  to 
the  Board  of  Review  pursuant  to 
COMAR  08.16.01,"  and  replace  it  with 
the  phrase,  "is  entitled  to  judicial 
review  in  accordance  with  State 
Government  Article,  §  10-222, 
Annotated  Code  of  Maryland." 
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The  Director  finds  the  abolition  of  the 
Board  of  Review  makes  this  change 
necessary.  As  stated  in  the  April  26, 
1991  findings  (56  FR  19281),  which  are 
incorporated  and  adopted  herein  by 
reference,  the  Director  finds  the  change 
in  accordance  with  525  of  SMCRA  and 
that  the  change  satisfies  the  requirement 
of  30  CFR  920.16(a). 

2.  COMAR  26.20.34.09  Award  of 
Costs.  In  Section  G.  Maryland  proposed 
to  delete  the  phrase,  "may  appeal  to  the 
Board  of  Review  pursuant  to  COMAR 
08.16.01,"  and  replace  it  with  the 
phrase,  "is  entitled  to  judicial  review  in 
accordance  with  State  Government 
Article,  §  10-222,  Annotated  Code  of 
Maryland."  As  with  item  1.  above,  the 
Director  finds  the  abolition  of  the  Board 
of  Review  makes  this  change  necessary. 
As  stated  above,  the  Director  adopts  and 
incorporates  by  reference  the  April  26, 
1991  findings  (56  FR  19281). 
Accordingly,  the  Director  finds  the 
change  in  accordance  with  525  of 
SMCRA  and  that  the  change  satisfies  the 
requirement  of  30  CFR  920.16(a). 

3.  COMAR  26.20.06.02  Administrative 
Appeal.  This  section  was  proposed  to  be 
deleted.  The  Director  finds  the  above 
changes  to  COMAR  26.20.34.06, 
Procedure  after  Testimony  is  Concluded 
and  COMAR  26.20.34.09.  Award  of 
Costs  render  this  section  imnecessary. 
The  Director  adopts  and  incorporates  by 
reference  the  April  26, 1991  findings  (56 
FR  19281)  and  finds  that  the  deletion  of 
the  section  will  not  render  the  Maryland 
program  less  stringent  than  section  525 
of  SMCRA  or  less  effective  that  the 
federal  regvdations. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Conunents 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  comments  were 
received  and  because  no  one  requested 
an  opportimity  to  speak  at  a  public 
hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(I). 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Maryland 
program.  The  U.S.  Department  of  the 
Army,  Army  Corps  of  Engineers, 
conciured  without  comment. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 


program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  die  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  None 
of  the  revisions  that  Maryland  proposed 
to  make  in  this  amendment  pertains  to 
air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA's 
conciurence. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  Maryland's  proposed 
amendment  as  submitted  on  August  25, 
1998,  and  revised  on  February  5, 1999. 
As  discussed  in  the  Director's  Findings 
1  and  2,  the  Director  is  removing  the 
required  amendment  at  30  CFR 
920.16(a). 

The  Federal  regulations  at  30  CFR 
Part  920,  codifying  decisions  concerning 
the  Maryland  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
inunediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM. 

Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15,  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  Parts  730, 
731,  and  732  have  been  met. 


National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.) 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
submittal  number  of  small  entities. 
Accordingly,  this  rule  will  ensvire  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of  S 
100  million  of  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Sub)ects  in  30  CFR  Part  920 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Eteted:  March  31, 1999. 
Allen  D.  Klein, 

Regional  Director.  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART920-MARYLAND 

1.  The  authority  citation  for  Part  920 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 
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2.  Section  920.15  is  amended  in  the         chronological  order  by  "Date  of  Final  §  920.15    Approval  of  Maryland  regulatory 

table  by  adding  a  new  entry  in  Publication"  to  read  as  follows:  program  amendments. 


Original  amendment 
submission  date 


Date  of  final  publication 


Citation/description 


August  25.  1998  April  13.  1999  COMAR  2620.34.06G,  26.20.34.09G.  deletion  of  26.20.06.02. 


§920.16    [Amended] 

3.  Section  920.16  is  amended  by 
removing  and  reserving  paragraph  (a). 

IFR  Doc.  99-9197  Filed  4-12-99;  8:45  am) 

BIUJNQ  CODE  4310-OS-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 
[OH-244-fOR] 

Ohio  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

summary:  OSM  is  approving  a  proposed 
amendment  to  the  Ohio  regulatory 
program  (Ohio  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Ohio  is  proposing  revisions  to  section 
1513-3-21  of  the  Ohio  Administrative 
Code  (OAC)  as  it  relates  to  awards  of 
costs  and  expenses,  including  attorney's 
fees,  arising  in  connection  with  appeals 
heard  by  the  Reclamation  Commission. 
The  amendment  is  intended  to  revise 
the  Ohio  program  to  be  consistent  with 
its  statute  at  Ohio  Revised  Code  (ORC) 
Section  1513.13(E)  as  well  as  the 
corresponding  Federal  regulations. 
EFFECTIVE  DATE:  April  13.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger.  Field  Branch  Chief. 
Appalachian  Regional  Coordinating 
Center.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  3 
Parkway  Center,  Pittsburgh  PA  15220. 
Telephone:  (412)  937-2153.  Internet: 
grieger@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

II.  Submission  of  the  Proposed 
Amendment 

III.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 


VI.  Procedural  Determinations 

I.  Background  on  the  Ohio  Program 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  You  can  hnd  background 
information  on  the  Ohio  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  in  the  August  10, 
1982,  Federal  Register  (47  FR  34688). 
You  can  find  later  actions  on  conditions 
of  approval  and  program  amendments  at 
30  CFR  935.11,  935.15,  and  935.16. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  January  21, 1999 
(Administrative  Record  No.  OH-2177- 
00)  Ohio  submitted  proposed 
amendments  to  its  program  concerning 
award  of  costs  and  fees  in  connection 
with  appeals  heard  by  the  Reclamation 
Commission.  We  announced  receipt  of 
the  proposed  amendment  in  the 
February  8, 1999,  Federal  Register  (64 
FR  6005),  invited  public  comment,  and 
provided  an  opportunity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  closed  on  March  10, 1999. 

III.  Director's  Findings 

Following,  according  to  SMCRA  and 
the  Federal  regulations  at  30  CFR  732.15 
and  732.17,  are  our  findings  concerning 
the  proposed  amendment. 

Any  revisions  that  we  do  not 
specifically  discuss  below  concern 
nonsubstantive  wording  changes  or 
revised  cross-references  and  paragraph 
notations  to  reflect  organizational 
changes  that  result  from  this 
amendment. 

OAC  1513-3-21    Award  of  Costs  and 
Expenses 

(a)  Paragraphs  (A)  and  (B)  are 
amended  by  changing  the  reference 
from  the  "board  of  review"  to  the 
"Reclamation  Commission",  by 
changing  the  scope  of  the  paragraph 
from  proceedings  "under  Chapter  1513 
of  the  Revised  Code"  to  "proceedings 
before  the  Reclamation  Commission," 
and  specifically  requiring  that  a  petition 


for  costs  and  expenses  including 
attorney's  fees  be  submitted  in 
accordance  with  Section  1513.13(E)  and 
(E)(1)(c)  of  the  ORC. 

(b)  New  paragraph  (C)  is  added  to 
specify  that  a  decision  by  the  Chief  of 
the  Division  of  Mines  and  Reclamation 
granting  or  denying  in  whole  or  in  part 
a  request  for  an  award  of  costs  and 
expenses  including  attorney's  fees  made 
under  Section  1513.13(E)(1)(a)  or 
1513.13(E)(1)(b)  of  the  ORC  shall  be 
appealable  to  the  commission  under 
Section  1513.13(A)  of  the  ORC. 

(c)  Existing  Paragraph  (C)  pertaining 
to  the  contents  of  a  petition  is  re- 
numbered as  (D)  and  further  amended 
by  including  the  specific  references  to 
the  ORC  included  in  (a)  and  (b)  above. 

(d)  Existing  Paragraphs  (D),  (E)  and  (F) 
are  re-numbered  as  (E),  (F),  and  (G). 
New  paragraphs  (F)  and  (G)  are  further 
amended  by  changing  the  scope  of  the 
paragraphs  from  proceedings  "imder 
Chapter  1513  of  the  Revised  Code"  to 
proceedings  "before  the  Reclamation 
Commission." 

The  changes  described  above  revise 
the  OAC  to  correspond  with  provisions 
previously  approved  in  the  ORC  at 
Section  1513.13  entitled.  Appeal  of 
Violation,  Order  or  Decision  to 
Reclamation  Commission.  The  Director 
finds  that  the  proposed  revisions  to  the 
OAC  included  in  this  amendment 
render  these  provisions  consistent  with 
ORC  Section  1513.13(E)  pertaining  to 
costs  and  expenses,  including  attorneys 
fees,  arising  from  proceedings  before  die 
Chief  of  the  Ohio  Division  of  Mines  and 
Reclamation  and  before  the  Reclamation 
Commission.  In  addition,  the  revisions 
do  not  render  OAC  Section  1513-3-21 
inconsistent  with  section  525(e)  of 
SMCRA  or  with  the  Federal  regulations 
at  43  CFR  4.1294. 

rv.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  soUcited  public 
comments  and  provided  an  opportunity 
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for  a  public  hearing  on  the  proposed 
amendment.  Because  no  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  no  hearing  was  held.  No 
comments  were  received. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  soUcited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Ohio  program. 
The  Department  of  the  Army,  Army 
Corps  of  Engineers,  concurred  without 
comment  (Administrative  Record  No. 
OH-2177-02).  No  other  comments  were 
received. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  obtain  the  written 
conciurence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
imder  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.]  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

None  of  the  revisions  Ohio  proposed 
to  make  in  its  amendment  pertains  to  air 
or  water  quality  standards. 
Nevertheless,  OSM  requested  EPA's 
comments  on  the  proposed  amendment. 
EPA  did  not  respond  to  OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Ohio  on 
January  21, 1999. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regidatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 


section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  appUcable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regiilations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
.  provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  signiBcant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 


which  an  economic  analysis  was 
prepared  and  certification  made  that 
suc^  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensiire  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  reUed  upon  the 
data  and  assumptions  for  the 
coimterpart  Federal  regulations. 

Unfunded  Mandates 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.),  this  rule  will  not  produce  a 
Federal  mandate  of  $100  milUon  or 
greater  in  any  year,  i.e.,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

List  of  Subjects  in  30  CFR  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  31, 1999. 
Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  935— OHIO 

1.  The  authority  citation  for  Part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  935.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

§  935.1 5    Approval  of  Ohio  regulatory 
program  amendments. 


Original  amendment 
submission  date 


Date  of  final  publication  Citation/description 


January  21, 1999 


April  13.  1999 OAC  1513-3-21. 
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BILLMQ  COM  4310-OS-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[DC017-2013a;  FRL-6323-5| 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  District 
of  Columbia;  Withdrawal  of  Final  Rule 

AGENCY:  Enviroiimental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  notice  of  final 

rulemaking. 

summary:  Because  EPA  received 
adverse  comments,  EPA  is  withdrawing 


the  direct  final  rule  for  the  conditional 
approval  of  revisions  to  the  District  of 
Columbia  state  implementation  plan 
(SIP).  EPA  published  the  direct  final 
rule  on  February  25, 1999  (64  FR  9272), 
conditionally  approving  the  District  of 
Columbia's  requirements  for  reasonably 
available  control  technology  (RACT)  on 
major  sources  of  nitrogen  oxides.  EPA 
stated  in  the  direct  final  rule  that  if  EPA 
received  adverse  comments  by  March 
29, 1999,  EPA  would  publish  a  timely 
notice  of  withdrawal  in  the  Federal 
Register.  EPA  subsequently  received 
adverse  comments  on  that  direct  final 
rule.  EPA  will  address  the  comments 
received  in  a  subsequent  final  dction 
and  issue  a  final  rule  based  on  the 
parallel  proposal  also  published  on 
February  25,  1999  (64  FR  9289).  As 
stated  in  the  parallel  proposal,  EPA  will 


not  institute  a  second  comment  period 
on  this  action. 

DATES:  This  withdraw]  is  made  on  April 
13, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristeen  Gaffiiey  (215)  814-2092.  or  by 

e-mail  at 
gafiney.kristeen@epamail.epa.gov. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  oxides. 
Ozone,  Reporting  and  recordkeeping 
requirements. 

Dated:  April  5, 1999. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator,  Region  IB. 
(FRDoc.  99-9203  Filed  4-12-99;  8:45  am) 
BILUNO  COOE  66eO-60-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putjlic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  niaking  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  9&-AWP-33] 

Proposed  Establishment  of  Class  E 
Airspace;  Imperial  County,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Imperial 
County  Airport,  CA.  Additional 
controlled  airspace  is  required  for 
departure  procedures  at  Imperial 
Coimty  Airport.  A  review  of  airspace 
classification  and  air  traffic  procedures 
has  made  this  action  necessary. 
DATES:  Comments  must  be  received  on 
or  before  May  28, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager.  Airspace  Branch,  AWP-520, 
Docket  No.  98-AWP-33,  Air  Traffic 
Division,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  California  90261.     . 

An  informal  docket  may  also  oe 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Trindle,  Airspace  Specialist, 
Airspace  Branch,  AWP-520.10,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  CaUfomia  90261, 
telephone  (310)  725-6613. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  nimiber  and  be 
submitted  in  triplicate  to  the  address 
hsted  above.  Conmienters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AWP-33."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch,  Air 
Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch,  15000  Aviation  Boulevard, 
Lawndale,  California  90261. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  whidi  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  R^ulations  (14  CFR  part  71)  to 


establish  Class  E  airspace  at  Imperial 
County  Airport,  CA.  This  action 
establishes  additional  controlled 
airspace  required  for  departure 
procedures  at  Imperial  County  Airpwrt. 
A  review  of  airspace  classification  and 
air  traffic  procedures  has  made  this 
action  necessary.  Class  E  airspace  is 
pubUshed  in  Paragraph  6005  FAA  Order 
7400.9F,  Airspace  Designations  and 
Reporting  Points,  dated  September  10, 
1998,  and  effective  September  16, 1998, 
through  September  15, 1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  docimient  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authuity:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.0. 10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 
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2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragmph  6005  Class  E  airspace  areas 
extending  upward  from,  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  CA  E5    Imperial  County  Airport,  CA 

(NEW] 

Imperial  County,  CA 

(Lat.  32'50'03"N.  long.  115''34'43"W) 
El  Centre  NAF,  CA 

(Lat.  32»49'45"N  long.  115''40'18"W) 
Brawley  Municipal  Airport,  CA 

(Lat.  32''59'35"W  long.  115"'31'01"W) 

That  airspace  extending  upward  bom  700 
feet  above  the  surface  within  a  6-mile  radius 
of  Imperial  County  Airport;  excluding  that 
portion  within  the  El  Osntro  NAF,  CA,  Class 
D  airspace  area  and  excluding  that  airsfiace 
within  the  Brawly  Municipal  Airport.  CA 
Class  E  airsfiace  area. 
•         •         •         •         • 

Issued  in  Los  Angeles,  California,  on 
March  31, 1999. 
Dawna  J.  Vkan, 

Assistant  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
[FR  Doc.  9»-9135  Filed  4-12-99;  8:45  am] 

MLUNQ  COOC  4*1»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admintstration 
14  CFR  Part  71 

[Alrapace  Docket  No.  97-AWP-2] 

Proposed  Establishment  of  Class  E 
Airspace;  Taylor,  AZ 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  a  Class  E  airspace  area  at 
Taylor,  AZ.  The  establishment  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  21 
at  Taylor  Municipal  Airport  has  made 
this  proposal  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  is  needed  to  contain  aircraft 
executing  the  GPS  RWY  21  SIAP  to 
Taylor  Mimidpal  Airport.  The  intended 
eff^ect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  for 
Instrument  FUght  Rules  (IFR)  operations 
at  Taylor  Mimicipal  Airport,  Taylor,  AZ. 


DATES:  Comments  must  be  received  on 
or  before  May  31, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch,  AWP-520, 
Docket  No.  97-AWP-2,  Air  Traffic 
Division,  15000  Aviation  Boulevard, 
Lawndale,  California,  90261. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Western  Pacific  Region,  Federal 
Aviation  Administration,  Room  6007, 
15000  Aviation  Boulevard,  Lawndale, 
California,  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
Branch,  Air  Traffic  EMvision  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Tonish,  Air  Traffic  Airspace 
Specialist,  Airspace  Branch,  AWP-520, 
Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California,  90261, 
telephone  (310)  725-6539. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  Uie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AWP-2."  The  postcard  will  be  date/ 
time  stamped  and  retiumed  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch,  Air 
Traffic  Division,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 


comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaUabUityofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch,  15000  Aviation  Boulevard. 
Lawndale,  California  90261. 
Communications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiue  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  by 
establishing  a  Class  E  airspace  area  at 
Taylor,  AZ.  The  establishment  of  a  GPS 
RWY  21  SLAP  at  Taylor  Municipal 
Airport  has  made  this  proposal 
necessary.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  is  needed  to 
contain  aircraft  executing  the  new 
approach  procedure  at  Taylor  Municipal 
Airport.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  RWY  21  SL\P  at  Taylor 
Mimicipal  Airport,  Taylor,  AZ.  Class  E 
airspace  designations  are  published  in 
paragraph  6005  of  FAA  Order  7400.9F 
dated  September  10, 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "Significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedtires  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— OESIQNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1998.  and  effective 
September  16. 1998.  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWPAZE5    Taylor,  AZ  ROEW) 

Taylor  Municipal  Airport.  AZ 

(Ut.  34''27'17"N.  long.  110"06'89"W) 
Show  Low  Municipal  Airport,  AZ 
(Lat.  34''15'56"N,  long.  110»00'17"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Taylor  Municipal  Airport, 
excluding  the  portion  within  the  Show  Low, 
AZ,  Class  E  airspace  area.  That  airspace 
extending  upward  from  1,200  feet  above  the 
surfece  within  5  miles  southeast  and  8  miles 
northwest  of  the  041*  bearing  from  the  Taylor 
Municipal  Airport,  extending  from  the  Taylor 
Municipal  Airport  to  the  southern  boundary 
ofV-264. 
•         •         *         •         • 

Issued  in  Los  Angeles,  California,  on 
March  31, 1999. 
Leonard  A.  Mobley, 
Acting  Manager.  Air  Traffic  Division, 
Western-Pacific  Region. 
(FR  Doc.  99-9134  Filed  4-12-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

[Docket  No.  99N-01M] 

Progestational  Drug  Products  for 
Human  Use;  Rsquksments  for 
Labeling  Directed  to  the  Patient 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revoke  its  regulation  requiring  patient 
labeling  for  progestational  drug 
products.  This  patient  labehng  is 
required  to  inform  patients  of  an 
increased  risk  of  birth  defects  reported 
to  be  associated  with  the  use  of  Uiese 
drugs  during  the  first  4  months  of 
pregnancy.  FDA  has  concluded  that, 
based  on  a  review  of  the  scientific  data, 
such  labeling  for  all  progestogens  is  not 
warranted.  In  addition,  the  diversity  of 
drugs  that  can  be  described  as 
progestational,  and  the  diversity  of 
conditions  these  drugs  may  be  used  to 
treat,  make  it  inappropriate  to  consider 
these  drugs  a  single  class  for  labeling 
purposes.  This  action  is  intended  to 
provide  consumers  v«th  more 
appropriate  labeling  for  certain  drug 
products. 

DATES:  Written  comments  by  July  12, 
1999.  See  section  VI  of  this  document 
for  the  proposed  effective  date  of  a  final 
rule  based  on  this  document. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
{HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  V.  Moore,  Center  for  Drug 
Evaluation  and  Research  {HFD-580), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rodcville.  MD  20857. 
301-827-4260. 
SUPPLEMENTARY  MFORMATION: 

L  Background 

hi  the  Federal  Register  of  July  22. 
1977  (42  FR  37646),  FDA  pubUshed  a 
notice  setting  forth  professional  labeling 
for  progestational  drug  products,  other 
than  progestogen-containing  products 
for  contraception,  and  included  a  box 
warning  recommending  against  use 
during  the  first  4  months  of  pregnancy. 
The  category  "progestational  drug 
products"  includes  natural  progesterone 
and  all  synthetic  progestins.  The  basis 
for  the  warning,  as  stated  in  the  notice, 
was: 


Reports  during  the  past  several  years  have 
indicated  that  the  use  of  sex  hormones 
during  early  pregnancy  may  seriously 
damage  the  offspring.  Several  repxirts  suggest 
an  association  between  intrauterine  exposure 
to  sex  hormone  treatment  and  congenital 
anomalies,  including  congenital  heart  defects 
and  limb  reduction  defects. 

Based  on  these  reports,  FDA  also 
pubUshed  in  the  Federal  Register  of 
July  22, 1977  (42  FR  37643),  a  proposed 
rule  to  require  patient  labeling  for 
progestational  drug  products.  The  final 
regulation  was  published  in  the  Federal 
R^ter  of  October  13, 1978  (43  FR 
47178),  and  it  is  codified  at  §  310.516 
(21  CFR  310.516).  It  requires  that 
progestational  drug  products  be 
dispensed  with  a  patient  package  insert 
containing  a  "brief  discussion  of  the 
nature  of  the  risks  of  birth  defects 
resulting  from  the  use  of  these  drugs 
during  the  first  4  months  of  pregnancy" 
(§  310.516(b)(4)).  The  regulation  applies 
to  any  drug  product  that  contains  a 
progestogen,  with  the  exceptions  of 
contraceptives  and  oral  dosage  forms 
labeled  solely  for  the  treatment  of 
advanced  cancer^  (§  310.516(e)(4)). 
Texts  for  patient  and  professional 
labeling  were  published  at  the  same 
time  and  contained  essentially  the  same 
warning  concerning  heart  and  limb 
defects  (see  42  FR  37646  at  37647  and 
37648.  July  22. 1977). 

In  the  late  1980's,  FDA  evaluated  the 
scientific  Uterature  concerning  the 
possible  teratogenicity  of  progestational 
drugs  and  concluded  that  the  labeling 
for  progestational  drug  products  should 
be  revised.  Available  evidence  indicated 
the  warning  about  congenital  heart 
defects  and  Umb  reduction  defects 
should  be  deleted.  At  that  time,  several 
reports  suggested  an  association 
between  exposure  to  progestational 
drugs  during  pregnancy  and  an 
increased  risk  of  hypospadias  in  male 
fetuses  and  mild  virilization  of  the 
external  genitalia  in  female  fetuses. 

Because  FDA  continued  to  believe 
that  there  was  some  risk  of  birth  defects 
associated  with  progestogens,  the 
patient  labeling  and  box  warning 
statements  were  revised.  In  the  Federal 
Register  of  January  12. 1989  (54  FR 
1243),  FDA  pubUshed  revised  guideline 
texts  for  patient  and  professional 
labeUng  for  progestational  drug 
products  that  deleted  the  warning  about 
possible  congenital  heart  defects  and 
Umb  reduction  defects  and  added  a 
warning  about  an  increased  risk  of 
certain  genital  abnormaUties.  The 


>  The  original  regulation  exempted 
contraceptives,  which  were  required  to  comply 
with  the  labeling  requirements  of  21  CFR  310.501. 
In  1981  the  regulation  was  amended  to  exempt 
advanced  cancer  drugs  (46  FR  53656,  October  30, 
1981). 
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revised  patient  labeling,  which  is  still  in 
use,  is  as  follows: 

Progesterone  or  progesterone-like  drugs 
have  been  used  to  prevent  miscarriage  in  the 
first  few  months  of  pregnancy.  No  adequate 
evidence  is  available  to  show  that  they  are 
effective  for  this  purpose.  Furthermore,  most 
cases  of  early  miscarriage  are  due  to  causes 
which  could  not  be  helped  by  these  drugs. 

There  is  an  increased  risk  of  minor  birth 
defacts  in  children  whose  mothers  take  this 
drug  during  the  first  4  months  of  pregnancy. 
Several  reports  suggest  an  association 
between  mothers  who  take  these  drugs  in  the 
first  trimester  of  pregnancy  and  genital 
abnormalities  in  male  and  female  babies.  The 
risk  to  the  male  baby  is  the  possibility  of 
being  bom  with  a  condition  in  which  the 
opening  of  the  penis  is  on  the  underside 
rather  than  the  tip  of  the  penis  (hypospadias). 
Hypospadias  occurs  in  about  5  to  8  per  1,000 
male  births  and  is  about  doubled  with 
exposure  to  these  drugs.  There  is  not  enough 
information  to  quantify  the  risk  to  exposed 
female  fetuses,  but  enlargement  of  the  clitoris 
and  fusion  of  the  labia  may  occur,  although 
rarely. 

Therefore,  since  drugs  of  this  type  may 
induce  mild  masculinization  of  the  external 
genitalia  of  the  female  fetus,  as  well  as 
hypospadias  in  the  male  fetus,  it  is  wise  to 
avoid  using  the  drug  during  the  first  trimester 
of  pregnancy. 

These  drugs  have  been  used  as  a  test  for 
pregnancy  but  such  use  is  no  longer 
considered  safe  because  of  possible  damage 
to  a  developing  baby.  Also,  more  rapid 
methods  for  testing  for  pregnancy  are  now 
available. 

If  you  take  (name  of  drug)  and  later  find 
you  were  pregnant  when  you  took  it,  be  sure 
to  discuss  this  with  your  doctor  as  soon  as 
possible. 

At  the  time  patient  labeling  was  first 
required  for  progestational  drugs,  there 
was  concern  that  all  sex  hormones 
might  be  teratogenic.  This  concern  was 
based  on  a  diverse  collection  of 
literatture  reports,  including  reports  on 
androgens,  estrogens,  and  progestogens, 
often  in  combination.  It  was  frequently 
unclear  what  drug  or  combination  of 
drugs  the  women  had  taken.  In  1976, 
FDA  published  the  text  of  patient 
labeling  for  estrogens  that  included  a 
warning  about  congenital  heart  defects 
and  limb  reduction  defects  (see  41  FR 
43117.  September  29, 1976).  In  the 
Federal  Register  notice  of  July  22, 1977 
(42  FR  37646  at  37647),  setting  forth 
professional  labeling  for  progestational 
drug  products,  FDA  described  the 
category  of  "progestational  drug 
products"  and  noted  the  need  for 
appropriate  warnings  for  these  drugs  in 
the  belief  that  all  sex  hormones, 
including  all  progestogens,  bad 
teratogenic  potential.  The  notice  listed 
the  following  drugs,  and  their  salts  and 
esters,  as  examples  of  progestational 
drugs:  Dimethisterone,  dydrogesterone, 
ethinylestrenol,  ethynodiol, 
hydroxyprogesterone, 


medroxyprogesterone,  megestrol, 
norethindrone,  norethynodrel, 
norgestrel,  and  progesterone.  The  notice 
made  clear  that  this  list  was 
nonexhaustive  and  that  the  warning 
would  apply  to  all  progestational  agents, 
including  drugs  later  approved.  In  1989, 
when  the  guideline  texts  for  patient  and 
professional  labeling  were  revised  to 
warn  about  hypospadias  and  virilization 
of  the  female  genitalia,  the  warning 
continued  to  apply  to  progestogens  as  a 
class. 

FDA  has  recently  reviewed  the 
evidence  suggesting  that  progestogen 
use  diuing  pregnancy  is  associated  with 
an  increased  risk  of  genital 
abnormalities.  The  notion  that 
progestogens  are  associated  with  an 
increased  risk  of  hypospadias  comes 
from  compiling  cases  from 
heterogeneous  sources,  largely  case 
reports.  Hypospadias  has  been  reported 
to  be  associated  vsrith  seven 
progestational  agents,  although  for 
several  of  these  progestogens,  only  one 
case  has  been  reported,  llie  data 
include  cases  where  women  were 
exposed  to  other  hormones  or  drugs  in 
addition  to  progestogens.  The  reasons 
for  progestogen  exposure  varied, 
including:  Hormonal  pregnancy  tests, 
treatment  of  threatened  or  habitual 
abortion,  luteal  phase  deficiency,  and 
contraception:  yet  studies  often  failed  to 
control  for  the  condition  being  treated. 
One  study  included  infants  who  were 
genetically  predisposed  to  hypospadias 
(Refs.  1  through  3). 

As  discussed  previously,  the  warning 
concerning  an  association  between 
progestogens  and  hypospadias  was 
based  on  heterogeneous  sources.  Since 
the  early  reports  suggesting 
teratogenicity,  several  progestational 
agents  have  been  thoroughly 
investigated.  The  reliable  evidence, 
particularly  from  controlled  studies, 
shows  no  increase  in  congenital 
anomalies,  including  genital 
abnormalities  in  male  or  female  infants, 
from  exposure  diuing  pregnancy  to 
progesterone  (Refs.  4  through  7)  or 
hydroxyprogesterone  (Refs.  4  through  7, 
9  and  10). 

Analysis  of  the  literature  associating 
progestogen  use  diuing  pregnancy  with 
virilization  of  the  genitalia  in  female 
infants  indicates  that  most  cases 
involved  high  doses  of  androgen- 
derived  progestins,  particularly 
ethisterone  and  norethindrone  (Refs.  2, 
11,  and  12).  Norethindrone  in  doses 
ranging  from  10  to  40  milhgrams  per    . 
day  (mg/d),  and  sometimes  as  much  as 
120  mg/d,  was  used  in  the  1950's  and 
1960's  as  a  treatment  for  threatened 
abortion  (Ref.  13).  The  other  drugs  that 
account  for  most  of  the  recorded  cases 


of  female  masculinization  are 
methyltestosterone,  methandriol,  and 
danazol  (Ref.  2). 

Thus,  there  are  significant  differences 
among  progestational  drugs. 
Accordingly,  FDA  concludes  that,  based 
on  a  review  of  the  scientific  data,  a 
warning  of  an  increased  risk  of  birth 
defects  on  all  progestogen  labeling  is  not 
warranted.  Class  labeling  for 
progestogens  is  also  inappropriate 
because  it  applies  without  regard  to  the 
indication  for  which  the  drug  is 
prescribed. 

At  the  time  patient  labeling  was  first 
required  for  progestational  drugs, 
progestogens  had  been  commonly  used 
as  hormonal  pregnancy  tests,  as  a 
treatment  for  habitual  or  threatened 
abortion,  and  for  the  treatment  of 
secondary  amenorrhea  and  abnormal 
uterine  bleeding.  Since  that  time,  some 
of  these  uses  have  been  abandoned  and 
new  uses  have  emerged.  Hormonal 
pregnancy  tests  are  no  longer  available 
in  the  United  States.  Progestational 
drugs  have  been  labeled  as  ineffective 
for  the  prevention  of  spontaneous 
abortion  for  20  years. 

Medroxyprogesterone  in  combination 
with  estrogen  is  now  widely  prescribed 
to  postmenopausal  women  for  hormone 
replacement  therapy.  By  definition, 
postmenopausal  women  cannot  become 
pregnant,  yet  the  current  regulation 
requires  that  they  receive  a  warning 
about  use  in  pregnancy. 

The  use  of  progesterone  for  luteal 
phase  support  with  in  vitro  fertilization 
has  become  routine.  FDA  recently 
approved  a  progesterone  gel  for 
progesterone  supplementation  or 
replacement  as  part  of  an  Assisted 
Reproductive  Technology  program  for 
infertile  women.  The  American  College 
of  Obstetricians  and  Gynecologists  has 
objected  to  the  progestational  patient 
labeling  requirement  as  applied  to 
progesterone  because  "there  are  no  data 
to  indicate  that  the  use  of  progesterone 
causes  any  teratologic  effects,  and  the 
FDA  warning  is  disturbing  to  infertility 
patients  taking  progesterone.  "^ 

Because  of  me  diversity  of  the  drugs 
that  can  be  described  as  progestational, 
the  lack  of  reliable  scientific  evidence 
linking  most  of  these  drugs  to  an 
increased  risk  of  birth  defects,  and  the 
diversity  of  the  conditions  these  drugs 
may  be  used  to  treat,  FDA  believes  it  is 
inappropriate  to  require  that 
progestational  drug  products  be 
dispensed  with  patient  labeling  that 
warns  of  an  increased  risk  of  birth 
defects.  Therefore,  FDA  is  proposing  to 
remove  this  requirement. 


2  Letter  from  Stanley  Zinberg.  dated  December  31, 
1996. 
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For  the  reasons  discussed  previously, 
FDA  believes  that  it  is  no  longer 
appropriate  for  professional  labeling  to 
contain  a  box  warning  recommending 
against  the  use  of  progestational  drug 
products  during  the  first  4  months  of 
pregnancy.  There  is  also  no  need  to 
contraindicate  progestogens  as  a 
diagnostic  test  for  pregnancy  because 
honnonal  pregnancy  tests  are  no  longer 
available  in  the  United  States.  In  a 
notice  published  elsewhere  in  this  issue 
of  the  Federal  Register,  FDA  is 
announcing  its  intent  to  revoke  its 
previously  issued  guidance  texts  for 
physician  and  patient  labeling  for 
progestational  drug  products.  When  this 
proposed  rule  concerning  patient 
labeling  becomes  final,  holders  of 
approved  applications  for  progestational 
drug  products  will  be  required  to  revise 
the  labeling  of  such  products  by 
removing  the  text  for  patient  labeling.  In 
addition,  at  that  time,  holders  of 
approved  applications  should  revise  the 
professional  labeling  to  remove  the  box 
warning  and  the  contraindication  as  a 
diagnostic  test  for  pregnancy.  These 
labeling  revisions  will  not  require  a 
supplemental  application,  but  may  be 
reported  in  the  next  annual  report,  as 
.  provided  for  in  21  CFR  314.70(a)  and 
(d). 
n.  Refisrences 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
•      1.  Raman-Wilms.  L.  et  al.,  "Fetal  Genital 
Effects  of  First-Trimester  Sex  Hormone 
Exposure:  A  Meta-Analysis."  Obstetrics  and 
Gynecology,  85:141-149. 1995. 

2.  Schardein.  J.  L.  "Chemically  Induced 
Birth  Defects."  Marcel  Dekker.  Inc.  New 
York.  1993. 

3.  Scialli.  A.  R.,  The  REPROTOX  System. 
Reproductive  Toxicology  Center. 
Washington,  DC 

4.  Check,  J.  H.  et  al,  "The  Risk  of  FeUl 
Anomalies  as  a  Result  of  Progesterone 
Therapy  During  Pregnancy,"  Fertility  and 
Stenlity.  45:575-577, 1986. 

5.  Heinonen,  O.  P.,  D.  Slone,  and  S. 
Shapiro,  "Birth  Defects  and  Drugs  in 
Pregnancy,"  Publishing  Sciences  Group, 
Littleton.  MA,  1977. 

6.  Michaelis.  J.  et  al..  "Prospective  Study 
of  Suspected  Associations  Between  Certain 
Drugs  Administered  During  Early  Pregnancy 
and  Congenital  Malformations,"  Teratology, 
27:57-64, 1983. 

7.  Resseguie.  L.  J.  et  al..  "Congenital 
Malformations  Among  OfEspring  Exposed  In 
Utero  to  Progestins,  Olmsted  County,  MN," 
Fertility  and  Stenlity,  43:514-519  1985. 

8.  Rock,  J.  A.  et  al..  "Fetal  Malformations 
Following  Progesterone  Therapy  During 
Pi«gnancy:  A  Preliminary  Report,"  Fertility 
and  Sterility,  44:17-19, 1985. 


9.  Kat2,  Z.  et  al..  "Teratogenicity  of 
Progestogens  Given  During  the  First 
Trimester  of  Pregnancy."  Obstetrics  and 
Gynecology,  65:775-780, 1985. 

10.  Varma,  T.  R.,  and  J.  Morsman, 
"Evaluation  of  the  Use  of  Proluton-Depot 
(Hydroxyprogesterone  Hexanoate)  in  Early 
Pregnancy,"  International  Journal  of 
Gynaecology  and  Obstetrics,  20:13-17, 1982. 

11.  Wilkins,  L.,  "Masculinization  of 
Female  Fetus  Due  to  Use  of  Orally  Given 
Progestins,"  Journal  of  the  American  Medical 
Association,  172:1028-1032, 1960. 

12.  Wilson,  J.  G..  and  R.  L.  Brent.  "Are 
Female  Sex  Hormones  Teratogenic?" 
American  Journal  of  Obstetrics  and 
Gynecology,  141:567-580, 1981. 

13.  Jacobson,  B.  D.,  "Hazards  of 
Norethindrone  Therapy  During  Pregnancy," 
American  Journal  of  Obstetrics  and 
Gynecology,  84:962-968, 1962. 

m.  EnTironmental  Impact 

The  agency  has  determined  xmder  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

rV.  Analjrsis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  pubUc  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  Under 
the  Regulatory  Flexibility  Act,  unless  an 
agency  certifies  that  a  rule  will  not  have 
a  significant  impact  on  small  entities, 
the  agency  must  analyze  regulatory 
options  that  would  minimize  the  impact 
of  the  rule  on  small  entities. 

The  Unfunded  Mandates  Reform  Act 
of  1995  (in  section  202)  requires  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  in  any  1  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  die  private  sector,  of 
$100  million  or  more  (adjusted  annually 
for  inflation). 

The  agency  has  reviewed  this 
proposed  rule  and  has  determined  that 
it  is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
Executive  Order  12866,  and  these  two 
statutes.  With  respect  to  the  Regulatory 
Flexibility  Act.  the  agency  certifies  that 
the  rule  will  not  have  a  significant  effect 


on  a  substantial  number  of  small 
entities.  Because  the  proposed  rule  does 
not  impose  any  mandates  on  State, 
local,  or  tribal  governments,  or  the 
private  sector  diat  will  resuU  in  a  1-year 
expenditure  of  $100  miUion  or  more, 
FDA  is  not  rssquired  to  perform  a  cost- 
benefit  analysis  imder  tbe  Unfunded 
Mandates  Reform  Act  of  1995. 

The  proposed  rule  would  remove 
certain  information  bom  the 
professional  labeling  of  affected  drug 
products.  The  revised  labeling  may  be 
filed  in  the  next  annual  report.  The 
agency  has  identified  13  sponsors  and 
16  distinct  professional  labeUng  inserts 
that  would  need  to  be  changed  to 
comply  with  this  rule.  Using  a 
pharmaceutical  labeling  cost  model 
developed  for  the  agency,  the  average 
cost  for  this  labeUng  change  is  $1 ,317 
per  insert,  assuming  a  compUance 
period  of  1  year.  Applying  this  cost  to 
the  16  professional  labehng  inserts 
results  in  a  one-time  cost  of  compUance 
of  $21,000.  There  v»rill  also  be  an 
additional  minor  cost  of  lost  inventory. 
Of  the  13  sponsors  affected,  fewer  than 
5  would  meet  the  Small  Business 
Administration  definition  of  small.  No 
additional  burdens  are  imposed  upon 
manufacturers. 


V.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
information.  The  proposal  would 
remove  certain  information  fi-om  the 
labeling  of  affected  drug  products.  The 
revised  labeling  may  be  filed  in  the  next 
annual  report,  which  is  already  required 
imdgr  FDA's  regulations  and  is  already 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  as  a  collection  of 
information,  OMB  control  no.  0910- 
0001.  Therefore,  clearance  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

VI.  Proposed  EfiBectiTe  Date 

FDA  proposes  that  any  final  rule 
based  on  this  proposal  be  effective  1 
year  after  its  date  of  pubUcation  in  the 
Federal  Register. 

Vn.  Request  for  Comments 

Interested  persons  may,  on  or  before 
July  12, 1999,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  this  proposal.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
doctmaent.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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List  of  Subiects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices,  Reporting  and  recordlteeping 
requirements. 

Therefore,  under  the  Fede;^!  Food, 
Drug,  and  Cosmetic  Act  ana  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  310  be  amended  as  follows: 

PART  310— NEW  DRUQS 

1.  The  authority  citation  for  21  CFR 
part  310  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351.  352. 
353,  355,  360b-360f,  360],  360hh-360ss. 
361(a),  371,  374,  375,  379e:  42  U.S.C  216, 
241,  242(a),  262,  263b-263n. 

fSiaSie    [Rwnoved] 

2.  Section  310.516  Progestational  drug 
products;  labeling  directed  to  the 
patient  is  removed. 

Dated:  March  25, 1999. 
WiUiun  K.  Hubbard, 
Acting  Deputy  Commissioner  for  Policy. 
[PR  Doc.  9»-9146  Filed  4-12-99;  8:45  am) 
aiLUNa  cooE  4i«>-oi-f 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

Exchange  Visitor  Program 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  regulations  govern 
Agency-designated  au  pair  programs 
under  which  foreign  nationals  are 
afforded  the  opportuinity  to  live  with  an 
American  host  family  and  participate 
directly  in  the  home  life  of  the  host 
family  while  providing  child  care 
services  and  attending  a  U.S.  post- 
secondary  educational  institution.  The 
Agency's  goal  in  proposing  amendment 
of  these  existing  regulations  is  to 
strengthen  the  oversight  and  general 
accountability  of  the  au  pair  program 
and  to  identify  and  reduce  potential  risk 
of  injury  to  program  participants.  These 
amendments  will  provide  greater 
specificity  regarding  the  selection  and 
orientation  of  both  host  family  and  au 
pair  participants  thereby  enhancing  the 
prospect  for  more  informed 
participation  by  both  parties.  Further 
proposed  program  enhancements  would 
require  disclosure  of  prior  experience 
for  au  pair  participants  providing  child 
care  for  special  needs  children.  An 
amendment  to  provide  for  uniform 
program  audits  is  also  proposed. 


DATES:  Written  comments  regarding  this 
proposed  rule  will  be  accepted  until 
May  13, 1999. 

ADDRESSES:  Comments  regarding  this 
proposed  rule  must  be  presented  in 
duplicate  and  addressed  as  follows: 
United  States  Information  Agency, 
Office  of  General  Counsel,  Rulemaking 
Clerk,  301  4th  SU«et,  S.W..  Washington, 
D.C.  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Lawrence,  Exchange  Visitor 
Program  Services,  Program  Designation 
Branch,  United  States  Information 
Agency,  301  4th  Street,  S.W., 
Washington,  D.C.  20547;  Telephone 
(202) 401-9810. 

SUPPt.EMENTARY  INFORMATKM:  The 
Agency  has  conducted  a  review  of  the 
consumer  aspects  of  the  au  pair  program 
and  determines  that  certain  regulatory 
amendments  to  existing  regulations 
should  improve  the  quality  of  the 
program,  enhance  child  safety,  promote 
transparency,  and  generally  further  the 
public  understanding  of  this  program. 
Specifically,  the  Agency  has  identified  a 
systemic  program  arising  from  the 
advertising  and  promotion  of  the 
program.  Often,  this  advertising 
promotes  au  pair  participation  as  an 
opportunity  to  travel  and  experience  life 
in  the  United  States  without  a  full 
explanation  of  the  significant  child  care 
requirements  that  imderlie  the  program. 
Conversely,  the  advertising  directed 
towards  American  host  families  often 
promotes  only  the  child  care  aspects  of 
the  program  and  fails  to  stress  the 
educational  and  cultural  benefits  that 
the  program  should  provide  to  the  au 
pair  participant. 

Accordingly,  to  promote  a  better 
understanding  of  the  program  the 
Agency  is  proposing  to  amend  the 
existing  regulations  set  forth  at 
§§  514.31(f)(2)  and  514.31(i)  to  require 
that  all  designated  au  pair  program 
sponsors  provide  host  families  and 
potential  au  pairs  with  a  brochure 
written  by  the  Agency.  This  brochure 
explains  fully  the  program  obligations 
for  both  the  au  pair  and  host  family 
participants  and  will  enhance  the 
overall  integrity  of  the  au  pair  program 
by  providing  written  notice  of  these 
obligations. 

The  question  of  how  best  to  provide 
for  the  inclusion  of  American  families 
with  self-identified  special  needs 
children  has  been  raised.  Au  pairs  are 
not  personal  attendants  or  nurses  and 
will  not  have  specialized  training  in 
nursing.  Accordingly,  au  pairs  will  not 
provide  child  care  services  relating  to 
the  care  and  protection  of  infants  or 
children  which  are  performed  by 
trained  personnel  such  as  registered, 


vocational,  or  practical  nurses.  Mindful 
that  the  au  pair  program  should  be 
available  to  families  with  special  needs 
children,  the  Agency  is  of  the  opinion 
that  host  family  participation  may  be 
limited  by  the  number  of  available  au 
pair  participants  willing  to  accept  such 
family  placements.  Further,  it  appears 
that  au  pair  participants  placed  with 
families  having  special  needs  children 
should  be  better  prepared  for  the 
demands  that  may  arise  from  such 
placements.  With  these  considerations 
in  mind,  the  Agency  proposes 
amendment  of  §  514.31(e)  to  ensuro  that 
both  the  au  pair  participant  and  host 
family  are  fully  apprised  of  the  unique 
responsibilities  that  may  arise  from  this 
type  of  placement.  To  this  end,  the  au 
pair  will  self-identify,  and  the  sponsor 
will  take  rasonable  steps  to  verify,  his  or 
her  prior  experience,  sldlls,  and  training 
regarding  the  care  of  special  needs 
children  and  the  host  family  will  be 
required  to  review  and  specifically 
acknowledge  their  acceptance  of  such 
experience,  skills,  and  training.  The 
Agency  proposes  this  requirement  to 
ensure  that  an  au  pair  participant  placed 
with  a  special  needs  child  has 
acciirately  described  any  prior 
experience  and  that  the  au  pair  and  host 
family  are  thus  fully  informed  regarding 
duties  and  experience. 

As  a  related  au  pair  placement  matter, 
the  Agency  also  proposes  amendment  of 
§  514.31(e)  to  require  that  sponsors  not 
place  an  au  pair  with  a  host  family  until 
the  host  family  has  interviewed  the  au 
pair  by  telephone.  The  Agency  is  of  the 
opinion  that  most  host  families  do  in 
fact  interview  the  potential  au  pair  by 
telephone.  To  provide  additional 
assurances  to  the  host  family  regarding 
the  au  pair's  English  speaking  ability, 
the  Agency  believes  that  this  general 
practice  of  conducting  a  telephone 
interview  should  be  made  mandatory. 

The  Agency  is  also  proposing  an 
amendment  to  §  514.31  (m)  to  require 
that  designated  sponsors  utilize  a 
standard  management  audit  format 
supplied  by  the  Agency.  This 
management  auditing  requirement  was 
first  adopted  in  1995  and  is  designed  to 
ensure  that  designated  sponsors  are  in 
full  compliance  with  Agency 
regulations.  The  Agency  has  now 
reviewed  three  years  of  management 
audits  submitted  in  response  to  this 
regulation.  The  audits  vary  substantially 
in  quality  and  content.  Because  this 
management  audit  is  crucial  to  the 
Agency's  oversight  of  the  au  pair 
program  the  public  has  a  vested  interest 
in  ensuring  that  the  quality,  content, 
and  integrity  of  the  audit  process  is 
uniform  and  useful  as  a  management 
oversight  tool.  Accordingly,  the  Agency 
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is  of  the  opinion  that  it  should  have  a 
standard  audit  format  prepared  and 
distributed  to  each  au  pair  organization 
who  will  in  turn  have  a  certified  pubUc 
accountant  of  its  choice  conduct  the 
audit  in  conformance  with  the  standard 
audit  format.  The  filing  date  for 
submission  of  this  annual  audit  would 
be  advanced  from  the  current  filing  date 
of  March  30th  to  June  30th.  This  change 
will  benefit  both  sponsors  and  auditors 
by  delaying  the  filing  requirement  xmtil 
after  the  tax  season. 

PubUc  Comment 

The  Agency  invites  comments 
regarding  this  proposed  rule 
notwithstanding  the  fact  that  it  is  imder 
no  legal  obligation  to  do  so.  The 
oversight  and  administration  of  the 
Exchange  Visitor  Program  are  deemed  to 
be  foreign  affairs  functions  of  the  United 
States  Government.  The  Administrative 
Procedures  Act,  5  U.S.C.  553(a)(1) 
(1989),  specifically  exempts  foreign 
affairs  functions  from  the  rulemaking 
requirements  of  the  Act. 

The  Agency  will  accept  comments  for 
30  days  following  publication  of  this 
proposed  rule.  A  fbial  rule  will  be 
adopted  following  Agency  consideration 
of  all  comments  received. 

In  accordance  with  5  U.S.C.  605(b). 
the  Agency  certifies  this  rule  does  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  niunber  of  small 
entities.  This  rule  is  not  considered  to 
be  a  major  rule  within  the  meaning  of 
Section  1(b)  of  E.0. 12291,  nor  does  it 
have  federal  impUcations  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.0. 12612. 

List  of  Subjects  in  22  CFR  Part  514 

Cultural  exchange  programs. 

Dated:  April  7, 1999. 
Las  Jin. 
General  Counsel. 

Accordingly.  22  CFR  part  514  is 
proposed  to  he  amended  as  follows: 

PART  514— EXCHANGE  VISITOR 
PROGRAM 

1.  The  authority  citation  for  part  514 
continues  to  read  as  follows: 

Authoritjr:  8  U.S.C.  1101(a)(15)(j).  1182. 
1258;  22  U.S.C.  1431-1442,  2451-2460; 
Reorganization  Plan  No.  2  of  1977.  42  PR 
82461,  3  CFR,  1977  Comp.  p.  200;  E.0. 
12048,  43  FR  13361.  3  CFR,  1978  Comp.  p. 
168;  USIA  Delegation  Order  No.  85-5  (50  FR 
27393). 

2.  Section  514.31  paragraph  (e).  (f). 
(h),  (i).  and  (m)  are  revised  to  read  as 
follows: 

IS14J1    Au  pairs. 

•        •       •        *       • 


(e)  Au  pair  placement.  Sponsors  shall 
secure,  prior  to  the  au  pair's  departiue 
from  the  home  country,  a  host  family 
placement  for  each  participant. 
Sponsors  shall  not: 

(1)  Place  an  au  pair  with  a  family 
unless  the  family  has  specifically  agreed 
that  a  parent  or  other  responsible  adult 
will  remain  in  the  home  for  the  first 
three  days  following  the  au  pair's 
arrival; 

(2)  Place  an  au  pair  with  a  family 
having  a  child  aged  less  than  three 
months  unless  a  parent  or  other 
responsible  adult  is  present  in  the 
home; 

(3)  Place  an  au  pair  with  a  host  family 
having  children  under  the  age  of  two, 
unless  the  au  pair  has  at  least  200  hours 
of  documented  infant  child  care 
experience; 

(4)  Place  an  au  pair  with  a  host  family 
having  a  special  needs  child,  as  so 
identified  by  the  host  fcimily.  imless  the 
au  pair  has  specifically  identified,  and 
the  sponsor  has  taken  reasonable  steps 
to  verify,  his  or  her  prior  experience, 
skills,  or  training  in  the  care  of  special 
needs  children  and  the  host  family  has 
reviewed  and  acknowledged  in  writing 
the  au  pair's  prior  experience,  skills,  or 
training  so  identified  and  so  verified; 

(5)  Place  an  au  pair  with  a  family 
imless  a  written  agreement  between  the 
au  pair  and  host  family  outlining  the  au 
pair's  obligation  to  provide  not  more 
than  45  hours  of  child  care  services  per 
week  has  been  signed  by  both; 

(6)  Place  the  au  pair  with  a  family 
who  cannot  provide  the  au  pair  with  a 
suitable  private  bedroom;  and 

(7)  Place  an  au  pair  with  a  host  family 
imless  the  host  family  has  interviewed 
the  au  pair  by  telephone  prior  to  the  au 
pair's  departure  frt>m  his  or  her  home 
country. 

(f)  Au  pair  orientation.  In  addition  to 
the  orientation  requirements  set  forth 
herein  at  §  514.10,  all  sponsors  shall 
provide  au  pairs,  prior  to  their  departure 
from  the  home  country,  with  the 
following  information: 

(1)  A  copy  of  all  operating  procedures, 
rules,  and  regulations,  incluchng  a 
grievance  process,  which  govern  the  au 
pair's  participation  in  the  exchange 
program; 

(2)  A  detailed  profile  of  the  family 
and  community  in  which  the  au  pair 
will  be  placed; 

(3)  A  detailed  profile  of  the 
educational  institutions  in  the 
commimity  where  the  au  pair  will  be 
placed,  including  the  financial  cost  of 
attendance  at  these  institutions; 

(4)  A  detailed  summary  of  travel 
arrangements;  and 


(5)  A  copy  of  the  Agency's  written 
statement  and  brochure  regarding  the  au 
pair  program. 
*        *        •        •        • 

(h)  Host  family  selection.  Sponsors 
shall  adequately  screen  all  potential 
host  families  and  at  a  minimum  shall: 

(1)  Require  that  the  host  parents  are 
U.S.  citizens  or  legal  permanent 
residents; 

(2)  Require  that  host  parents  are  fluent 
in  spoken  English; 

(3)  Require  that  all  adult  family 
members  resident  in  the  home  have 
been  personally  interviewed  by  an 
organizational  representative; 

(4)  Require  that  host  parents  and  other 
adults  living  full-time  in  the  household 
have  successfully  passed  a  background 
investigation  including  employment 
and  personal  character  references; 

(5)  Require  that  the  host  family  have 
adequate  financial  resources  to 
undertake  all  hosting  obligations; 

(6)  Provide  a  written  detailed 
siunmary  of  the  exchange  program  and 
the  parameters  of  their  and  the  au  pair's 
duties,  participation,  and  obUgations; 
and 

(7)  Provide  the  host  family  with  the 
prospective  au  pair  participant's 
complete  application,  including  all 
references. 

(i)  Host  family  orientation.  In  addition 
to  the  requirements  set  forth  at  §  514.10 
sponsors  shall: 

(1)  Inform  all  host  families  of  the 
philosophy,  rules,  and  regulations 
governing  the  sponsor's  exchange 
program  and  provide  all  famiUes  with  a 
copy  of  the  Agency's  written  statement 
and  brochure  regarding  the  au  pair 
pro-am; 

(2)  Provide  all  selected  host  families 
with  a  complete  copy  of  Agency- 
promulgated  Exchange  Visitor  Program 
regulations,  including  the  supplemental 
information  thereto; 

(3)  Advise  all  selected  host  families  of 
their  obligation  to  attend  at  least  one 
family  day  conference  to  be  sponsored 
by  the  au  pair  organization  during  the 
course  of  the  placement  year.  Host 
family  attendance  at  such  a  gathering  is 
a  condition  of  program  participation 
and  failure  to  attend  will  be  grounds  for 
possible  termination  of  their  continued 
or  future  program  participation;  and 

(4)  Require  that  the  organization's 
local  counselor  responsible  for  the  au 
pair  placement  contacts  the  host  fvnily 
and  au  pair  within  forty  eight  hours  of 
the  au  pair's  arrival  and  meets,  in 
person,  with  the  host  family  and  au  pair 
within  two  weeks  of  the  au  pair's  arrival 
at  the  host  family  home. 

*        *        *   ,     •        • 

(m)  Reporting  requirements.  Along 
with  the  annual  report  required  by 
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regulations  set  forth  at  §514.17, 
sponsors  shall  file  with  the  Agency  the 
following  information: 

(1)  A  summation  of  the  results  of  an 
annual  survey  of  all  host  family  and  au 
pair  participants  regarding  satisfaction 
with  the  program,  its  strengths  and 
weaknesses; 

(2)  A  summation  of  all  complaints 
regarding  host  family  or  au  pair 
participation  in  the  program,  specifying 
the  nature  of  the  complaint,  its 
resolution,  and  whether  any  unresolved 
complaints  are  outstanding. 

(3)  A  summation  of  all  situations 
which  resulted  in  the  placement  of  an 
au  pair  participant  wiUi  more  than  one 
host  family; 

(4)  A  management  audit  report  by  a 
certified  public  accountant,  conducted 
pursuant  to  a  format  designated  by  the 
Agency,  attesting  to  the  sponsor's 
compliance  with  the  procedures  and 
reporting  requirements  set  forth  in  this 
subpart; 

(5)  A  report  detailing  the  name  of  the 
au  pair,  his  or  her  host  family 
placement,  location,  and  the  names  of 
the  local  and  regional  organizational 
representatives;  and 

(6)  A  complete  set  of  all  promotional 
materials,  brochures,  or  pamphlet 
distributed  to  either  host  family  or  au 
pair  participants. 

•        •        *        *        * 

[FR  Doc  99-9165  Filed  4-12-99;  8:45  am] 
BILLMO  COO€  •230-41-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  206 

RIN  1010-AC09 

Establishing  Oil  Value  for  Royalty  Due 
on  Federal  Leases 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Supplementary  Proposed  rule; 

notice  of  extension  of  public  comment 

period. 

SUMMARY:  The  Minerals  Management 
Service  hereby  gives  notice  that  it  is 
extending  the  pubUc  comment  period 
on  a  supplementary  proposed  rule, 
which  was  pubUshed  in  the  Federal 
Register  on  July  16, 1998,  (63  FR 
38355).  The  proposed  rule  amends  the 
royalty  valuation  regulations  for  crude 
oil  produced  from  Federal  leases.  In 
response  to  requests  for  additional  time 
and  to  provide  commenters  adequate 
time  to  submit  comments  after  the 
completion  of  the  pubUc  workshops  on 


April  7, 1999,  MMS  will  extend  the 
comment  period  15  days. 
DATES:  Comments  must  be  submitted  on 
or  before  April  27, 1999. 
ADDRESSES:  Mail  comments, 
suggestions,  or  objections  about  this 
supplementary  proposed  rule  to: 
Minerals  Management  Service,  Royalty 
Management  Program,  Rules  and 
PubUcations  Staff,  P.O.  Box  25165,  MS 
3021,  Denver,  Colorado  80225-0165. 
Courier  address  is  Building  85,  Denver 
Federal  Center,  E)enver,  Colorado  80225. 
E-mail  address  is 
RMP.comments@mms.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
PubUcations  Staff,  telephone  number 
(303)  231-3432,  fax  number  (303)  231- 
3385,  e-mail  RMP.comments@mms.gov. 
SUPPLEMENTARY  INFORMATION:  MMS 
received  requests  from  industry 
representatives  to  extend  the  comment 
period  of  this  supplementary  proposed 
rule.  This  time  extension  is  in  response 
to  those  requests  in  order  to  provide 
commenters  with  adequate  time  to 
provide  detailed  comments  that  MMS 
can  use  to  proceed  in  the  rulemaking. 

Dated:  April  8, 1999. 
Lucy  Querques  Denett, 

Associate  Director  for  Royalty  Management. 
(FR  Doc.  99-9174  Filed  4-12-99:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Docket  24-7004;  FRL-«323-0] 

Federal  Rulemaking  for  the  FMC 
Facility  in  the  Fort  Hall  PM-1 0 
Nonattainment  Area;  Notice  of 
Correction  of  Proposed  Rules 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  correction. 

summary:  On  February  12, 1999,  EPA 
published  a  proposed  Federal 
Implementation  Plan  to  control 
particulate  matter  air  pollution  emitted 
from  an  elemental  phosphorous  faciUty 
owned  and  operated  by  FMC 
Corporation  (FMC).  The  facility  is 
located  within  the  exterior  boimdaries 
of  the  Fort  Hall  Indian  Reservation  in 
southeastern  Idaho  (FMC  facility).  The 
purpose  ot  this  document  is  to  correct 
inadvertent  minor  typographical  errors 
in  the  proposed  rule  language  that  could 
cause  unnecessary  confusion. 
DATES:  Written  comments,  identified  by 
the  docket  control  niunber  ID  24-7004, 


must  be  received  by  EPA  on  or  before 
May  13. 1999. 

ADDRESSES:  Comments  should  be 
submitted  (in  duplicate  if  possible)  to: 
Montel  Livingston,  SIP  Manager, 
Environmental  Protection  Agency, 
Office  of  Air  Quality  (OAQ-107),  1200 
Sixth  Avenue.  SeatUe  Washington 
98101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  K.  Body,  Office  of  Air  Quality 
(OAQ-107).  Environmental  Protection 
Agency.  1200  Sixth  Avenue,  Seattle. 
Washington  98101.  (206)  553-0782. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  How  Can  I  Get  Additional 
Information  or  Copies  of  Support 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
the  February  12. 1999,  proposed  rule 
from  the  internet  at  the  following 
address:  http://www.epa.gov/rlOearth/ 
Once  there,  click  on  "Events."  You  can 
also  go  directly  to  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person  or  by  phone.  If  you  have 
any  questions  or  need  additional 
information  about  this  action,  please 
contact  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
In  addition,  the  official  record  for  this 
document,  which  is  called  the  "docket." 
has  been  established  under  docket 
control  number  ID  24-7004.  The  docket 
is  available  for  pubUc  inspection  and 
copying  from  8:00  a.m.  to  5:30  p.m. 
Eastern  Standard  Time,  Monday 
through  Friday,  at  EPA's  Central  Docket 
Section,  Office  of  Air  and  Radiation, 
Room  1500  (M-6102).  401  M  Street, 
SW.,  Washington,  D.C.  20460,  and 
between  8:30  a.m.  and  3:30  p.m.  Pacific 
Standard  Time,  at  EPA  Region  10,  Office 
of  Air  QuaUty.  10th  Floor,  1200  Sixth 
Avenue,  Seattle,  Washington  98101.  A 
copy  of  the  docket  is  also  available  for 
review  at  the  Shoshone-Bannock  Tribes. 
Office  of  Air  Quality  Program.  Land  Use 
Commission.  Fort  Hall  Government 
Center,  Agency  and  Bannock  Roads, 
Fort  Hall,  Idaho  83203;  the  Shoshone- 
Bannock  Library,  Pima  and  Bannock, 
Fort  Hall,  Idaho,  83203;  and  the  Idaho 
State  University  Library,  Government 
Dociunents  Dept.,  850  South  9th 
Avenue.  Pocatello.  Idaho.  A  reasonable 
fee  may  be  charged  for  copies. 

B.  How  and  to  Whom  do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail  or  in  person.  Be  sure  to  identify 
the  appropriate  docket  control  number 
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(i.e.,  "II>-24-7004")  in  your 
correspondence. 

1.  By  mail.  Submit  written  comments 
to:  Montel  Livingston,  SIP  Manager, 
Environmental  Protection  Agency, 
Office  of  Air  quality  (OAQ-107),  1200 
Sixth  Avenue,  Seattle,  Washington 
98101. 

2.  In  person  or  by  courier.  DeUver 
written  comments  to:  Montel 
Livingston,  SIP  Manager,  Environmental 
Protection  Agency,  Office  of  Air  quality 
(OAQ-107),  1200  Sixth  Avenue,  Seattle, 
Washington  QftlOl. 

n.  What  Are  the  Corrections? 

On  February  12, 1999,  EPA  pubUshed 
a  proposed  Federal  Rulemaking  for  the 
FMC  Facility  in  the  Fort  Hall  PM-1 0 
Nonattainment  Area.  See  64  FR  7308 
(February  12, 1999).  This  proposed 
rulemaking  is  known  as  a  Federal 
Implementation  Plan  or  "FIP."  In 
summary,  the  FTP  proposes  air  pollution 
control  requirements  for  particulate 
matter  emitted  from  FMC  that  would 
reqiiire  FMC  to  install  and  operate 
reasonably  available  control  technology 
in  their  production  of  phosphorus.  In 
addition,  the  FTP  proposes 
comprehensive  requirements  for 
compliance  monitoring,  recordkeeping, 
and  reporting. 

In  the  preamble  to  the  proposal,  EPA 
asked  for  conunent  on  two  alternatives 
for  dealing  with  exceedences  of 
emission  limits  due  to  scheduled 
events,  such  as  startup,  shutdown,  or 
scheduled  maintenance,  as  well  as 
unscheduled  events,  such  as  equipment 
failure,  power  loss,  furnace  upsets,  or 
accidents  (known  as  upset,  breakdown, 
or  emergency  conditions).  64  FR  7328. 
These  alternatives  are  briefly 
sununarized  as  follows: 

Alternative  One:  Exceedences  of 
emission  limits  caused  by  scheduled 
events  or  upset/breakdown  conditions 
would  not  be  excused  under  any 
circiunstance.  However,  EPA  could 
exercise  its  discretion  in  deciding 
whether  to  penalize  FMC  for  violations 
caused  by  scheduled  events  or  upset/ 
breakdown/emergency. 

Alternative  Two:  Exceedences  of 
emission  limits  would  be  excused  from 
penalty  under  two  circiunstances: 

(A)  Excess  emissions  caused  by  pre- 
scheduled  startup,  shutdown,  or 
scheduled  maintenance  would  be 
excused,  provided  FMC  gives  EPA  prior 
notice,  takes  measures  to  reduce  excess 
emissions,  and  meets  other  stringent 
requirements;  and 

(B)  Excess  emissions  caused  by 
unforeseen  "emergency"  upset/ 
breakdown  situations  would  be 
excused,  provided  FMC  gives  EPA 
prompt  notice,  takes  measures  to  reduce 


excess  emissions,  and  meets  other 
stringent  requirements. 

A  heading  in  the  proposed  rule 
language  contains  an  error  which  may 
could  cause  unnecessary  confusion.  At 
64  FR  7346,  proposed  §  52.676(c)(8)  is 
labeled  "Alternative  One"  and  proposed 
§  52.676(c)(9)  is  labeled  "Alternative 
Two."  Although  the  language  in  the 
proposed  rule  is  itself  correct,  the  labels 
are  in  error. 

As  shown  above  and  as  discussed  in 
more  detail  in  the  preamble  to  the 
proposal.  Alternative  One  is  providing 
no  excuse  from  penalty  for  startup, 
shutdown,  scheduled  maintenance, 
upset,  breakdown,  or  emergency.  See  64 
FR  7328  (column  one).  Thus,  neither 
proposed  paragraph  52.676(c)(8)  nor 
paragraph  52.676(c)(9)  would  be 
included  in  the  final  rule  if  EPA  adopts 
^temative  One.  Alternative  Two 
provides  an  excuse  from  penalty  under 
two  different  circumstances.  See  64  FR 
7328  (bottom  of  column  one  and 
column  two).  The  first  circumstance 
(scheduled  events)  is  contained  in 
proposed  paragraph  52.676(c)(8).  The 
second  circiunstance  (upset/breakdown/ 
emergency)  is  contained  in  proposed 
paragraph  52.676(9).  Therefore,  if  EPA 
adopts  Alternative  Two,  both 
paragraphs  52.676(c)(8)  and  52.676(c)(9) 
would  be  included  in  the  final  rule. 

Language  regarding  excess  emissions 
in  another  section  of  the  proposed  rule 
also  contains  a  minor  typographical 
error.  At  64  FR  7352,  proposed 
paragraph  52.676(g)(5)  currently 
contains  three  subparts.  Proposed 
paragraph  52.676(g)(5)(ii)  states  "If 
alternative  one  or  two  for  paragraph 
(c)(8)  is  adopted".  That  language  should 
read  "If  paragraphs  52.676(c)(8)  and 
(c)(9)  are  adopted  as  part  of  die  final 
nUe,"  and  that  language  is  not  intended 
to  be  part  of  the  rule.  Rather,  it  is 
explanatory.  Proposed  paragraph 
52.676(g)(5)(iii),  if  included  in  the  final 
rule,  would  be  renumbered  to 
52.676(g)(5)(ii). 

The  proposed  rule  also  contains  two 
other  minor  typographical  errors  in 
cross-referencing  other  portions  of  the 
proposed  rule.  "Hie  cross  reference  at  64 
FR  7346  in  proposed  paragraph 
52.676(c)(5)(u)(B)(2)  to  "paragraph 
(c)(4)(ii)(B)"  should  be  to  "paragraph 
(c)(5)(ii)(B)(l)."  The  cross  reference  at 
64  FR  7348  in  proposed  paragraph 
52.676(e)(2)  to  "Column  II  of  Table  A" 
should  be  to  "Column  II  of  Table  1." 

m.  Do  Any  of  the  Regulatory 
Assessment  Requirements  Apply  to  this 
Action? 

No.  This  action  merely  provides 
minor  typographical  corrections  to  the 
proposed  r^e.  This  action  does  not 


impose  any  new  requirements.  As  such, 
this  action  does  not  require  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  or  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885.  April  23, 
1997).  This  action  does  not  impose  any 
enforceable  duty,  contain  any  imfunded 
mandate,  or  impose  any  significant  or 
imique  impact  on  small  govenunents  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  Nor 
does  it  require  prior  consultation  with 
State,  local,  and  tribal  government 
officials  as  specified  by  Executive  Order 
12875.  entitled  Enhancing 
Intergovernmental  Partnerships  (58  FR 
58093,  October  28, 1993)  and  Executive 
Order  13084,  entitled  Consultation  and 
Coordination  with  Indian  Tribal 
Governments  (63  FR  27655,  May  19. 
1998).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  PubUc  Uw  104-113,  section 
12(d)  (15  U.S.C.  272  note).  In  addition, 
since  this  action  is  not  subject  to  notice- 
and-conunent  requirements  under  the 
Administrative  Procediue  Act  or  any 
other  statute,  it  is  not  subject  to  the 
regulatory  flexibility  provisions  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.).  EPA's  compliance 
with  these  statutes  and  Executive 
Orders  for  the  underlying  proposed  rule, 
is  discussed  in  the  preamble  to  the 
proposed  rule  (see  64  FR  7308,  February 
12, 1999). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations,  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

Dated:  April  1, 1999. 
Chuck  QarioB, 

Regional  Administrator.  Reffon  10. 

(FR  Doc.  99-9205  Filed  4-12-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart32 

Establishing  "Lead  Free  Fishing 
Areas"  and  the  Prohibition  of  the  Use 
of  Certain  Fishing  Sinkers  and  Jigs 
Mtede  With  Lead  on  Specific  Units  of 
the  National  Wildlife  Refuge  System 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  intent  to  file  a 

proposed  change  in  specific  refuge 

regulations. 

SUMMARY:  We  intend  to  promulgate 
regulations  that  would  prohibit  the  use 
of  fishing  sinkers  and  jigs  that  are  made 
of  lead  or  lead  alloys  on  units  of  the 
National  Wildlife  Refuge  System  where 
mortality  of  common  loons  from  lead 
sinker  ingestion  has  occurred  or  where 
concerns  exist  because  habitat  use  by 
loons  and  significant  fishing  activities 
overlap.  When  refuges  meet  this  criteria, 
we  intend  to  establish  "Lead  Free 
Fishing  Areas"  and  promulgate 
regulations  cm  the  use  of  lead  sinkers 
and  jigs.  Each  refuge  we  select  will  have 
specific  regulations  promulgated  which 
will  phase  in  over  a  two-year  period, 
prohibit  the  use  of  lead  sinkers  and  jigs, 
and  establish  a  "Lead  Free  Fishing 
Area"  in  all  refuge  waters.  This  action 
will  not  close  any  refuge  unit  to  sport 
fishing,  but  only  prohibit  the  use  of  lead 
fishing  sinkers  and  jigs. 
DATES:  Please  provide  your  comments 
by  May  13, 1999. 

ADDRESSES:  U.S.  Fish  and  Wildlife 
Service.  Division  of  Refuges,  1849  C 
Street,  NW,  MS-70  ARLSQ, 
Washington,  DC  20240,  Attention:  Jon 


D.  Kauff^eld,  e-mail 

Jon Kauffeld@fws.gov. 

FOR  FURTHER  INFORMATKM  CONTACT:  Jon 
D.  Kauffeld,  703-358-2383,  FAX:  703- 
358-1826. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  National  Wildlife  Refuge 
System  (System)  is  to  administer  a 
national  network  of  lands  and  waters  for 
the  conservation,  management  and, 
where  appropriate,  restoration  of  the 
fish,  wildlife,  and  plant  resources  and 
their  habitats  within  the  United  States 
for  the  benefit  of  present  and  future 
generations  of  Americans.  We  encourage 
recreational  fishing  that  is  compatible 
with  this  mission  and  with  the  purposes 
for  which  each  individual  refuge  is 
established.  Currently  307  of  the  516 
National  Wildlife  Refuges  are  open  to 
fishing. 

It  is  well  documented  that  lead  is 
toxic  to  both  humans  and  wildlife.  In 
areas  where  recreational  angling  and 
loon  populations  co-occur,  lead 
poisoning  bom  swedlowing  lead  sinkers 
and  jigs  accounts  for  10-50%  of 
recorded  loon  mortality.  In  the  New 
England  states,  the  mortality  from 
ingesting  lead  sinkers  and  jigs  is  the 
most  significant,  single  factor  for 
mortality  in  over  50%  of  adult  breeding 
loons.  Michigan's  Rose  Lake  Wildlife 
Research  Center  collected  similar 
evidence  where  40%  of  loon  carcasses 
examined  had  died  bom  lead  poisoning. 
The  Miimesota  Pollution  Control 
Agency  dociunented  17%  of  adult  loons 
died  bam  lead  poisoning.  A  review  of 
15  years  of  bird  data  in  Ontario  has 
shown  that  27%  of  the  adult  loons  had 
fishing  tackle  in  their  gizzards  and  high 
lead  levels  in  their  blood. 

The  National  Wildlife  Refuge  System 
Administration  Act,  which  was  recently 


amended  by  the  National  Wildlife 
Refuge  System  Improvement  Act  of 
1997,  provides  us  with  broad  authority 
to  offer  and  regulate  recreational 
opportimities  throughout  the  System, 
including  the  authority  to  regulate  the 
use  of  lead  fishing  tackle.  We  intend  to 
phase-in  "Lead-Free  Fishing  Areas"  on 
refuges  where  common  loons  are  at  risk 
of  lead  poisoning  bom  swallowing  lost 
or  discarded  fishing  sinkers  and  jigs. 
Ehuing  the  first  year  of  the  phase-in,  we 
will  educate  anglers  about  the  benefits 
of  non-toxic  tackle  for  wildlife.  During 
the  first  and  second  year  of  the  phase- 
in,  anglers  will  be  able  to  trade-in  their 
lead  sinkers  and  jigs  for  non-toxic 
substitutes.  After  the  two  year  phase-in, 
we  will  require  anglers  to  fish  with  lead- 
bee  sinkers  and  jigs  in  all  refuges 
designated  "Lead  Free  Fishing  Areas." 

We  will  identify  the  affected  refuges 
as  part  of  our  aimual,  June  1999, 
proposed  rule  which  outlines  refuge- 
specific  public  use  regulations.  The 
final  rule,  to  be  published  in  50  CFR 
part  32,  will  be  effective  in  the  fall  of 
1999.  This  action  will  not  close  any 
refuge  unit  to  sport  fishing,  but  only 
prohibit  the  use  of  certain  fishing 
sinkers  and  jig  heads.  In  those  areas 
where  we  do  not  have  jurisdiction  over 
navigable  waters  that  flow  through  or 
border  our  lands,  we  will  seek  the 
cooperation  of  the  affected  State  to 
reduce  the  risk  of  lead  poisoning  to 
common  loons. 

Dated:  March  IB,  1999. 
Jamie  Rappapoit  Clark, 
Director. 

[FR  Doc.  99-8982  Filed  4-12-99;  8:45  am] 
BILUNQ  COOE  4310-86-P 
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DEPARTMENT  OF  AGRICULTURE 
OffiCA  of  the  Secretary 

Research,  Education,  and  Economics; 
Notice  of  Strategic  Planning  Task 
Force  Meeting 

agency:  Research.  Education,  and 
Economics.  USDA. 

action:  Notice  of  meeting. 


summary:  The  United  States  Department 
of  Agriculture  annoimces  a  meeting  of 
the  Strategic  Planning  Task  Force  on 
Research  Facilities. 

SUPPLEMENTARY  INFORMATION:  The 
Strategic  Planning  Task  Force  on 
Research  Facilities,  currently  consisting 
of  14  members,  is  scheduled  to  meet  for 
the  eighth  of  eight  planned  meetings. 
The  meeting  is  scheduled  to  be  held  at 
the  Hilton  Washington  Dulles  Airport 
beginning  at  1:00  p.m.  on  May  10, 1999, 
and  concluding  May  11, 1999.  The 
meeting  will  be  a  review  of  the  data 
collected  by  the  Task  Force  and  will 
continue  discussion  of  the  draft  report. 

Times  and  Dates:  May  10, 1999, 
beginning  at  1:00  p.m.,  and  May  11, 
1999,  beginning  at  8:00  a.m. 

Place:  Hilton  Washington  Dulles 
Airport.  13869  Park  Center  Road, 
Hemdon,  Virginia  20171. 

Type  of  Meeting:  Open  to  the  pubUc. 

Conunents:  The  public  may  file 
written  comments  before  or  after  the 
meeting  with  the  contact  person  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mitch  Geasler.  Project  Director,  Strategic 
Planning  Task  Force  on  Research 
Facilities,  Room  344-A  Jamie  L. 
Whitten  Building,  USDA,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0113. 
Telephone  202-720-3803. 


Done  at  Washington.  DC,  this  7th  day  of 
April,  1999. 
Eileen  Kennedy, 

Deputy  Under  Secretary,  Beseareh. 
Education,  and  Economics. 
(FR  Doc.  99-9127  Filed  4-12-99;  8:45  am) 
BILLING  CODE  3410-42-P 

DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Agricuitural  Advisory  Committees  for 
Trade 

AGENCY:  Foreign  Agricultural  Servicp, 

USDA. 

action:  Rechartering  of  the  Agricultural 

Advisory  Committees  for  Trade. 

summary:  Notice  is  hereby  given  that 
the  Secretary  of  Agriculture,  after 
consultation  with  the  United  States 
Trade  Representative,  has  rechartered 
the  following  advisory  committees: 
— Ag^cultural  Policy  Advisory 

Committee  for  Trade 
— Agricultural  Technical  Advisory 
Committee  for  Trade  in  Animals  and 
Animal  Products 
—Agricultural  Technical  Advisory 
Committee  for  Trade  in  Fruits  and 
Vegetables 
— Agricultiural  Technical  Advisory 
Committee  for  Trade  in  Grains,  Feed, 
and  Oilseeds 
—Agricultural  Technical  Advisory 
Committee  for  Trade  in  Sweeteners 
and  Sweetener  Products 
—Agricultural  Technical  Advisory 
Committee  for  Trade  in  Tobacco, 
Cotton,  and  Peanuts 
The  purpose  of  these  committees  is  to 
provide  advice  to  the  Secretary  of 
Agricuhure'and  the  U.S.  Trade 
Representative  with  respect  to  the  trade 
policy  of  the  United  States  pursuant  to 
Section  135(c)  of  the  Trade  Act  of  1974 
(Pub.  L.  93-618)  as  amended.  Meetings 
of  these  committees  will  be  open  to  the 
public,  unless  the  U.S.  Trade 
Representative  determines  that  the 
committees  will  be  discussing  issues  the 
disclosure  of  which  justify  closing  such 
meetings  or  portions  thereof  in 
accordance  with  Section  552(c)  of  Title 
5  of  the  United  States  Code.  The 
renewal  of  such  committees  is  in  the 
public  interest  in  connection  with  the 
duties  of  the  U.S.  Department  of 
Agriculture  (USDA)  imposed  by  the 
Trade  Act  of  1974.  as  amended. 


FOR  FURTHER  INFORMATION  CONTACT: 
Comments  regarding  the 
reestablishment  of  these  committees 
should  be  addressed  to  Paula  Scott  or 
Denise  Bell,  Foreign  Agricultural 
Service  (FAS).  USDA,  Room  5065-S. 
Washington.  DC  20250-1000. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  Appendix),  notice  is 
hereby  given  that  the  Secretary  of 
Agriculture  and  the  U.S.  Trade 
Representative  are  reestablishing  the 
Agricultural  Policy  Advisory  Committee 
for  Trade  (APAC)  and  the  Agricultural 
Technical  Advisory  Committees  for 
Trade  (ATACs).  hi  1974,  Congress 
established  a  private  sector  advisory 
committee  system  to  ensure  that  U.S. 
trade  policy  and  trade  negotiation 
objectives  adequately  reflect  U.S. 
commercial  and  economic  interests. 
Congress  expanded  and  enhanced  the 
role  of  this  system  in  three  subsequent 
trade  acts.  The  private  sector  advisory 
system  now  consists  of  almost  40 
committees,  arranged  in  three  tiers;  The 
President's  Advisory  Committee  on 
Trade  and  Policy  Negotiations  (ACTPN); 
seven  policy  advisory  committees, 
including  the  APAC;  and  more  than  30 
technical  advisory  committees 
including  the  ATACs.  The  duties  of  the 
APAC  are  to  provide  the  Secretary  of 
Agriculture  and  the  U.S.  Trade 
Representative  with  advice  concerning 
negotiating  objectives  and  bargaining 
positions  before  entering  into  a  trade 
agreement,  the  operation  of  an 
agreement  once  entered  into,  and  other 
matters  arising  in  connection  with  the 
administration  of  the  trade  policy  of  the 
United  States.  The  duties  of  the  ATACs 
are  to  provide  advice  and  information 
regarding  trade  issues  which  affect  both 
domestic  euid  foreign  production  and 
trade  concerning  the  respective 
agricultural  commodities,  drawing  upon 
the  technical  competence  and 
experience  of  its  members.  Each 
committee  is  required  to  meet  at  the 
conclusion  of  negotiations  for  each  trade 
agreement  entered  into  imder  the  Act  to 
provide  a  report  on  such  agreement  to 
the  President,  to  Congress,  and  to  the 
U.S.  Trade  Representative.  The  APAC  is 
comprised  of  approximately  50 
members.  The  members  elect  a 
chairperson  from  the  membership  of  the 
committee.  The  Assistant  to  the 
Administrator,  FAS,  and  the  Assistant 
U.S.  Trade  Representative, 


17994 


Federal  Register /Vol.  64,  No.  70 /Tuesday,  April  13,  1999 /Notices 


Intergovenunental  Affairs  and  Public 
Liaison,  Office  of  the  U.S.  Trade 
Representative,  are  the  Committee's 
Joint  Executive  Secretaries.  Each  of  the 
ATACs  is  comprised  of  approximately 
25  members.  The  members  of  each 
committee  elect  a  chairperson  from  the 
membership  of  the  committee.  A  full- 
time  federal  officer  or  employee  of  FAS 
shall  serve  as  the  Executive  Secretary  of 
each  Technical  Advisory  Committee. 
Each  committee  is  chartered  for  a  period 
of  2  years,  at  which  time  all 
appointments  expire.  Reappointments 
are  made  at  the  discretion  of  the 
Secretary  of  Agriculture  and  the  U.S. 
Trade  Representative. 

Issued  at  Washington,  DC,  this  31st  day  of 
March,  1999. 

Dated:  March  31, 1999. 

Sally  Thompson, 

Acting  Assistant  Secretary  for 

Administration. 

[FR  Doc.  99-9183  Filed  4-12-99;  8:45  am] 

MLUNO  COOe  3410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Oregon  Coast  Provincial  Advisory 
Cofflmittse  Mooting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Oregon  Coast  Provincial 
Advisory  Committee  (PAC)  will  meet  on 
April  29, 1999,  at  the  Hatfield  Marine 
Science  Center  (Meeting  Room  9/ 
Fireside  Room),  2030  S.  Marine  Science 
Drive,  Newport,  OR.  The  meeting  will 
begin  at  9:00  a.m.  and  continue  until 
3:30  p.m.  Agenda  items  to  be  covered 
include:  (1)  Introduction  activity  for  old 
and  new  PAC  members;  (2)  Northwest 
Forest  Plan  original  goals  and  changes. 
Committee  of  Scientists  Report;  (3)  PAC 
accomplishment  report;  (4}  PAC 
subcommittees  (summary/formation/ 
organization).  Committee  meetings  are 
open  to  the  public.  One  30-minute  open 
public  forum  is  scheduled  for  12:30 
p.m.  Interested  citizens  are  encouraged 
to  attend.  The  committee  welcomes  the 
public's  written  comments  on 
committee  business  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Jose  Linares,  Strategic  Planning  Staff 
Officer,  Siuslaw  National  Forest  (541- 
750-7018),  or  write  to  the  Forest 
Supervisor,  Siuslaw  National  Forest, 
P.O.  Box  1148,  Corvallis,  Oregon  97339. 


Dated:  April  6, 1999. 
James  R.  Furnish, 
Forest  Supervisor. 

[FR  Doc.  99-9092  Filed  4-:12-99;  8:45  am] 
BILUNQ  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stocl(yards  Administration 

Advisory  Committee  IMeetIng 

Pursuant  to  the  provisions  of  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  of  the  following 
committee  meeting: 

Name:  Grain  Inspection  Advisory 
Conunittee. 

Date:  May  11-12. 1999. 

Place:  Hilton  Kansas  City  Airport,  8801 
NW  112th  Street,  Kansas  City,  Missouri. 

Time:  8KX)  am-5:00  pm  on  May  11;  and 
8:00  am-ll:30  am  on  May  12, 1999. 

Purpose:  To  provide  advice  to  the 
Administrator  of  the  Grain  Inspection, 
Packers  and  Stockyards  Administration 
(GIPSA)  with  respect  to  the  implementation 
of  the  U.S.  Grain  Standards  Act  (7  U.S.C  71 
et  seq.). 

The  agenda  includes  a  tour  of  the  Agency's 
Technical  Center  and  a  review  and 
discussion  of  GIPSA's  financial  status, 
moisture  meter  implementation  plan,  grain 
elevator  safety,  future  inspection  service 
needs,  wheat  cleanliness,  and  other  related 
issues  concerning  the  delivery  of  grain 
inspection  and  weighing  services  to 
American  agriculture. 

Public  participation  will  be  limited  to 
written  statements,  unless  permission  is 
received  from  the  Committee  Chairman  to 
orally  address  the  Committee.  Persons,  other 
than  members,  who  wish  to  address  the 
Committee  or  submit  written  statements 
before  or  after  the  meeting,  should  contact 
the  Administrator,  GIPSA,  U.S.  Department 
of  Agriculture,  1400  Independence  Avenue, 
SW,  STOP  3601,  Washington,  D.Q  20250- 
3601,  telephone  (202)  720-0219  or  FAX  (202) 
205-9237. 

The  meeting  will  be  open  to  the  pubUc. 
Persons  with  disabilities  who  require 
alternative  means  of  communication  of 
program  information  or  related 
accommodation  should  contact  GIPSA. 
Information  contact  is  Marianne  Plaus, 
telephone  (202)  690-3460  or  FAX  (202)  205- 
9237. 

Dated:  April  7, 1999. 
James  R.  Baker, 
Administrator. 

[FR  Doc.  99-9184  Filed  4-12-99;  8:45  am] 
BILLING  COOC  3410-EN-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Indiana 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS). 

ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Indiana  for  review 
and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Indiana  to  issue  new  and  revised 
conservation  practice  standards  Section 
rv  of  the  FOTG.  The  revised  standards 
are  Firebreak  (Code  394)  and  Tree/ 
Shrub  Establishment  (Code  612).  These 
practices  may  be  used  in  conservation 
systems  that  treat  highly  erodible  land. 

DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  this 
date  of  publication. 

ADDRESSES:  Address  all  requests  and 
comments  to  Robert  L.  EdcUeman,  State 
Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  6013 
Lakeside  Blvd.,  Indianapolis,  Indiana 
46278.  Copies  of  these  standards  will  be 
made  available  upon  written  request. 
You  may  submit  electronic  requests  and 
comments  to  joe.gasperi@in.usda.gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Eddleman,  317-290-3200. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law,  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law,  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Indiana  will  receive  comments 
relative  to  the  proposed  changes. 
Following  that  period,  a  determination 
will  be  made  by  the  NRCS  in  Indiana 
regarding  disposition  of  those  comments 
and  a  final  determination  of  changes 
will  be  made. 

Dated:  March  24, 1999. 
Robert  L.  Eddleman, 

State  Conservationist,  Indianapolis,  Indiana. 
[FR  Doc.  99-9128  Filed  4-12-99;  8:45  am) 
BILLING  COOE  M10-1«-P 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  Section 
IV  of  the  Field  Office  Technical  Guide 
(FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Louisiana 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agricultiue. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  FV  of  the 
FOTG  of  the  NRCS  in  Louisiana  for 
review  and  comment. 

summary:  It  is  the  intention  of  the  NRCS 
in  Louisiana  to  issue  new  and  revised 
conservation  practice  standards  in 
Section  IV  of  the  FOTG  for  the  following 
practices:  Upland  Wildlife  Habitat 
Management  (code  645),  Wildlife 
Watering  FaciUty  (code  648),  Pasture 
and  Hay  Planting  (code  512),  and  Range 
Planting  (code  550)  are  revised  practice 
standaids  and  Shallow  Water 
Management  for  Wildlife  (code  646)  is 
a  new  practice  standard. 

DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  this 
date  of  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Donald  W. 
Gohmert,  State  Conservationist,  Natiu^l 
Resources  Conservation  Service  (NRCS), 
3737  Government  Street,  Alexandria, 
Louisiana  71302.  Copies  of  the  practice 
standards  will  be  made  available  upon 
written  request. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
Technical  Guides  used  to  carry  out 
highly  erodible  land  wetland  provisions 
of  the  law  shall  be  made  available  for 
public  review  and  comment.  For  the 
next  30  days  the  NRCS  in  Louisiana  will 
receive  conmients  relative  to  the 
proposed  changes.  Following  that 
period  a  determination  will  be  made  by 
the  NRCS  in  Louisiana  regarding 
disposition  of  those  comments  and  a 
final  determination  of  change  will  be 
made. 

Dated:  March  29, 1999 
Billy  R.  Moore, 

Acting  State  Conservationist.  Alexandria, 
Louisiana  71302. 

(PR  Doc.  99-9137  Filed  4-12-99;  8:45  am) 
BIUJNQ  CODE  341»-ie-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


[A-58&-811] 

Steel  Wire  Rope  From  the  Republic  of 
Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Final  Results  of  Antidumping 
Duty  Administrative  Review  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review. 

summary:  On  December  8, 1998,  the 
Department  of  Commerce  pubUshed  the 
preliminary  results  and  partial 
rescission  of  its  1997-98  administrative 
review  of  the  antidumping  duty  order 
on  steel  wire  rope  from  the  RepubUc  of 
Korea  (63  FR  67662).  The  review  covers 
16  manufacturers/exporters  for  the 
period  March  1, 1997,  through  February 
28, 1998.  Based  on  our  analysis  of  the 
comments  received,  no  changes  in  the 
calculated  margin  for  Kumho  Wire  Rope 
Mfg.  Co.,  Ltd.  are  required.  We  have, 
however,  changed  the  adverse  facts 
available  margin. 
EFFECTIVE  DATE:  April  13, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann  at  (202)  482-5288  or  Dennis 
McClure  at  (202)  482-3530,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351 
(1998). 

Background 

On  December  8, 1997,  the  Department 
pubUshed  in  the  Federal  Register  the 
preliminary  results  and  partial 
rescission  of  its  1997-98  administrative 
review  of  the  antidumping  duty  order 
on  steel  wire  rope  from  the  Republic  of 
Korea.  We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  The  petitioner,  the 


Committee  of  Domestic  Steel  Wire  Rope 
and  Specialty  Cable  Manufacturers, 
filed  a  case  brief.  There  was  no  request 
for  a  hearing.  We  have  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Review 

The  product  covered  by  this  review  is 
steel  wire  rope.  Steel  wire  ropje 
encompasses  ropes,  cables,  and  cordage 
of  iron  or  carbon  steel,  other  than 
stranded  wire,  not  fitted  vdth  fittings  or 
made  up  into  articles,  and  not  made  up 
of  brass-plated  wire.  Imports  of  these 
products  are  currently  classifiable  under 
the  following  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheadings:  7312.10.9030, 
7312.10.9060,  and  7312.10.9090. 
Excluded  from  this  order  is  stainless 
steel  wire  rope,  i.e.,  ropes,  cables  and 
cordage  other  than  stranded  wire,  of 
stainless  steel,  not  fitted  with  fittings  or 
made  up  into  articles,  which  is 
classifiable  under  HTSUS  subheading 
7312.10.6000.  Although  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Partial  Rescission 

As  noted  in  the  Preliminary  Results, 
between  April  and  August  1998,  Dae 
Heung  Industrial  (Dae  Heimg),  Dae 
Kyung  Metal  (Dae  Kyimg),  Korea 
Sangsa,  Myung  Jin,  and  TSK  Korea 
informed  die  Department  that  they  had 
no  shipments  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  review  (POR),  i.e..  March 
1, 1997,  through  February  28, 1998.  In 
addition,  information  on  the  record 
shows  that  Boo  Kook,  Hanboo  Wire 
Rope  (Hanboo),  Seo  Hae  Industrial  (Seo 
Hae),  and  Seo  Jin  were  no  longer  in 
operation  and  that,  writh  the  exception 
of  Seo  Hae,  they  did  not  receive  our 
questionnaire.  Using  information  from 
the  Customs  Service,  we  have  confirmed 
that  none  of  these  companies  had 
shipments  of  subject  merchandise  to  the 
United  States  during  the  POR. 
Therefore,  in  accordance  with  section 
351.213(d)(3)  of  the  Department's 
regulations  and  consistent  with 
Departmental  practice,  we  are 
rescinding  our  review  of  Boo  Kook,  Dae 
Heimg,  Dae  Kyxmg,  Hanboo,  Korea 
Sangsa,  Myimg  Jin.  Seo  Hae,  Seo  Jin  and 
TSK  Korea  for  this  POR.  See.  e.g.. 
Certain  Welded  Carbon  Steel  Pipe  and 
Tube  from  Turkey:  Final  Results  and 
Partial  Rescission  of  Antidumping 
Administrative  Review,  63  FR  35191 
(June  29, 1998)  and  Certain  Fresh  Cut 
Flowers  From  Colombia:  Final  Results 
and  Partial  Rescission  of  Antidumping 
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Duty  Administrative  Review,  62  FR 
53287.  53288  (October  14, 1997). 

Use  of  Facts  Available 

In  the  preliminary  results  of  this 
review,  we  determined,  in  accordance 
with  section  776(a)  of  the  Act,  that  the 
use  of  facts  available  is  appropriate  for 
Dong-U  Steel  (Dong  U),  Dong  Young. 
Jinyang  Wire  Rope  (Jinyang),  Kwangshin 
Rope.  Yeonsin  Metal  (Yeonsin),  and 
Sungsan  Special  Steel  Processing 
(Simgsan).  since  they  did  not  respond  to 
our  antidumping  questionnaire.  None  of 
these  parties  commented  on  the 
preliminary  results,  nor  have  any 
arguments  been  presented  which  would 
cause  us  to  reconsider  the 
appropriateness  of  assigning  margins 
based  on  facts  available  in  the  final 
results. 

Over  the  coiu^e  of  this  proceeding, 
the  Department  has  faced  a  pattern  of 
continuous  non-compliance  on  the  part 
of  a  number  of  uncooperative 
respondents  ■  that  received  facts 
available.  In  this  review,  we  continue  to 
face  a  pattern  of  non-compliance  by  a 
number  of  non-responding  companies. 
Therefore,  we  have  concluded  that  the 
magnitude  of  the  rate  in  place  for  the 
three  prior  reviews,  as  well  as  the  rate 
applied  for  the  preliminary  results  in 
this  review,  does  not  offer  the  adequate 
incentive  to  induce  the  respondents  to 
cooperate  in  the  proceeding.  Moreover, 
if  and  when  an  interested  party  requests 
a  review  of  Korean  steel  wire  rope 
companies  not  previously  reviewed,  the 
Department  needs  to  have  in  place  a 
potential  facts  available  rate  that  is 
sufficiently  adverse  to  induce  the 
cooperation  of  these  companies. 

The  Statement  of  Administrative 
Action  (SAA)  recognizes  the  importance 
of  facts  available  as  an  investigative  tool 
in  antidumping  duty  proceedings.  The 
Department's  potential  use  of  facts 
available  provides  the  only  incentive  to 
foreign  exporters  and  producers  to 
respond  to  the  Department's 
questionnaires.  See  SAA  at  868.  Section 
776(b)  of  the  Act  states  that  the 
Department  may  draw  an  adverse 
inference  where  the  party  has  not  acted 
to  the  best  of  its  ability  to  comply  with 
the  requests  for  necessary  information. 
The  Department  applies  adverse 
inferences  to  ensure  that  the  party  does 
not  obtain  a  more  favorable  result  by 
failing  to  cooperate  than  if  it  had 
cooperated  fully.  One  factor  the 
Department  considers  in  applying  facts 


■  We  have  applied  facts  available  to  seven 
companies  in  the  1992/1994  review,  five  companies 
in  the  1994/1995  review,  three  companies  in  the 
1995/1996  review,  four  companies  in  the  1996/1997 
review,  and  six  companies  in  this  review  (1997/ 
1998). 


available  is  the  extent  to  which  a  party 
may  benefit  from  its  own  lack  of 
participation.  See  SAA  at  870. 

In  the  1996/1997  review,  we  invited 
interested  parties  to  supply  specific  data 
that  the  Department  could  consider  in 
the  event  that  we  chose  to  establish  a 
facts  available  rate  that  would  be  more 
appropriate  to  that  segment  of  the 
proceeding.  In  response  to  this  request 
for  information,  the  petitioner,  in  its 
case  brief,  requested  that  we  use  the 
simple  average  of  the  dimiping  margins 
bom  the  petition  as  adverse  facts 
available  (yielding  a  margin  of  136.72 
percent).  The  respondents  did  not 
comment  on  this  issue. 

As  we  did  in  the  1996/1997 
administrative  review,  in  order  to  fully 
consider  this  issue,  we  placed  a  copy  of 
the  original  petition  and  the  amendment 
to  the  petition  from  the  investigation  on 
the  record  of  this  administrative  review 
(1997/1998  administrative  review). 
After  further  analysis  of  the  petition, 
and  in  light  of  the  non-compliance  by 
five  companies,  we  again  re-examined 
the  bases  for  the  initial  dumping 
allegation.  Based  on  this  re- 
examination, we  continue  to  find  that 
the  price-to-price  sales  used  in  the 
petition  calculation  are  appropriate  for 
use  as  adverse  facts  available  in  this 
review  and  have  increased  the  adverse 
facts  available  rate  from  13.79  percent  to 
136.72  percent  as  described  in  Comment 
1. 

Section  776(c)  of  the  Act  provides  that 
the  Department  shall  in  using  facts 
available,  to  the  extent  practicable, 
corroborate  secondary  information  fit)m 
independent  sources  reasonably  at  its 
disposal.  The  SAA  provides  that 
"corroborate"  means  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  See  H.R.  Doc.  316,  Vol. 
1, 103d  Cong.,  2d  sess.  870  (1994).  To 
corroborate  secondary  information,  the 
Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  where  corroboration  is  not 
practicable,  the  Department  may  use 
imcorroborated  information.  See  Notice 
of  Final  Results  and  Partial  Rescission 
of  Antidumping  Duty  Administrative 
Review:  Certain  Pasta  from  Turkey,  63 
FR  68429  (December  11. 1998). 

To  corroborate  the  export  prices  in  the 
petition,  we  looked  at  the  Customs 
Service  import  statistics  fitjm  1991  for 
the  HTSUS  subheadings  7312.10.9030, 
7312.10.9060,  and  7312.10.9090. 
However,  we  concluded  that  the 
Customs  Service  data  was  not 
comparable  to  the  prices  in  the  petition, 
because  the  Customs  Service  data 
encompasses  a  wide  range  of  steel  wire 


rope  products,  while  the  sales  in  the 
petition  consist  of  a  small  number  of 
specific  product  types.  With  regard  to 
the  normal  values  used  in  the  petition's 
mai^gin  calculation,  we  were  provided 
with  no  useful  information  by  interested 
parties,  and  are  aware  of  no  other 
independent  sources  of  information 
which  would  assist  us  in  this  aspect  of 
the  corroboration  process. 

Notwithstanding  the  difficulties 
encountered  in  our  attempts  to 
corroborate  the  information  from  the 
petition,  the  IDepartment  has  no 
evidence  that  suggests  that  the  margins 
in  the  petition  do  not  have  probative 
value.  Accordingly,  we  determine  that 
the  information  fitim  the  petition  is  still 
the  most  appropriate  basis  for  facts 
available.  We  note  that  the  SAA 
specifically  states  that  "the  fact  that 
corroboration  may  not  be  practicable  in 
a  given  circumstance  will  not  prevent 
the  agencies  from  applying  an  adverse 
inference  imder  subsection  (b)."  See 
SAA  at  870.  Moreover,  the  SAA 
emphasizes  that  the  Department  need  , 
not  prove  that  the  facts  available  are  the 
best  alternative  information.  See  SAA  at 
869. 

In  this  instance,  as  discussed  below  in 
Comment  1,  we  have  no  reason  to 
believe  that  the  application  of  the 
average  petition  margin  for  Korean  steel 
wire  rope  as  the  adverse  facts  available 
rate  is  inappropriate.  Therefore,  for  the 
final  results,  we  are  assigning  Dong-Il« 
Dong  Young,  Jinyang.  Simgsan.  and 
Yeonsin  the  rate  of  136.72  percent  as 
adverse  facts  available.  In  addition,  as 
discussed  in  Comment  2,  we  are 
continuing  to  assign  Kwangshin  Rope  a 
rate  of  1.51  percent  based  on  the  all 
others  rate  as  a  non-adverse  facts 
available  rate.  See  also  the  Department's 
April  7. 1999,  Memorandum  from  John 
Brinkmann  to  Richard  W.  Moreland 
regarding  application  of  facts  available. 

Comparisons 

To  determine  whether  sales  of  steel 
wire  rope  to  the  United  States  were 
made  at  less  than  normal  value  for 
Kumho,  we  compared  the  export  price 
to  the  normal  value.  We  made  no 
changes  in  the  margin  calculation  fit>m 
the  preliminary  results  of  this  review. 

Analysis  of  Comments  Received 

Comment  1:  Application  of  Adverse 
Facts  Available  to  Non-responding 
Companies 

The  petitioner  argues  that  the  adverse 
facts  available  rate  of  13.79  percent 
estabUshed  in  the  final  results  of  the 
1996/1997  review  (see  Steel  Wire  Rope 
from  the  Republic  of  Korea;  Final 
Results  of  Antidumping  Duty 
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Administrative  Review  and  Revocation 
in  Part  of  Antidumping  Duty  Order,  63 
FR  17986, 17987  (April  13, 1998))  and 
applied  to  uncooperative  respondents  in 
the  preliminary  results  of  this  review 
should  be  adjusted  to  fully  reflect  the 
dumping  margins  calculated  in  the 
antidumping  petition  (see  Preliminary 
Results).  The  petitioner  explains  that 
when  the  E)epartment  calculated  the 
ourent  adverse  facts  available  rate  for 
the  final  results  of  the  1996/1997 
review,  the  Department  used  an  average 
of  the  rates  in  the  petition,  after 
excluding  certain  rates  that  pertained  to 
wire  rope  manufactured  to  MiUtary 
Specification  (Mil  Spec.).  The  petitioner 
argues  that  a  respondent  "should  not 
find  itself  in  a  better  position  as  a  result 
of  its  noncompliance  than  it  would  have 
had  it  provided  the  Deptutment  with 
complete,  accurate  and  timely 
information,"  citing  Silicon  Metal  From 
Argentina:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  58  FR  65336, 65338  (December 
14, 1993)  and  Olympic  Adhesives,  Inc. 
V.  United  States,  899  F.2d  1565, 1571- 
72  (Fed.  Cir.  1990),  (explaining  that 
parties  should  not  be  allowed  to  control 
the  magnitude  of  the  dumping  margin 
by  selectively  providing  the  Department 
with  information). 

The  petitioner  asserts  that  the 
Department  should  include  all  the  rates 
in  the  petition  for  the  adverse  facts 
available  calculation  for  the  current 
review.  According  to  the  petitioner, 
some  of  the  sales  excluded  by  the 
Department  were  not  labeled  as  wire 
rope  manufactured  to  Mil  Spec. 
Additionally,  the  petitioner  argues  that 
the  Department  should  include  the  sales 
labeled  as  Mil  Spec.,  because  these  sales 
were  not  necessarily  "certified"  as  Mil 
Spec.  The  petitioner  asserts  that, 
regardless  of  whether  the  manufacturers 
were  certified  to  sell  Mil  Spec,  wire 
rope  in  the  United  States,  Kumho  in  this 
review,  and  two  other  companies  in 
prior  reviews,  sold  products 
manufactured  to  Mil  Spec. 

DOC  Position 

We  agree  with  the  petitioner  that  we 
should  base  the  calculation  of  the 
adverse  facts  available  margin  on  the 
average  of  all  rates  provided  in  the 
petition.  The  highest  rate  ever 
calculated  for  this  case  was  1.51 
percent.  Thus  during  the  investigation 
and  until  the  1996/1997  review,  the 
adverse  facts  available  margin  was  1.51 
percent.  Based  upon  a  history  of  non- 
compliance by  respondents  in  prior 
reviews,  we  determined  in  the  1996/ 
1997  review  that  the  rate  was  not 
sufficiently  adverse  to  encourage 
compUance.  See  Steel  Wire  Rope  from 


the  Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Revocation  in  Part  of 
Antidumping  Duty  Order,  63  FR  17986 
(April  13, 1998),  Hot-Rolled  Flat-Rolled 
Carbon  Quality  Steel  Products  from 
Japan.  64  FR  8291  (February  19, 1999) 
and  Hot-Rolled  Flat-Rolled  Carbon 
Quality  Steel  Products  from  Brazil.  64 
FR  8299  (February  19. 1999).  Therefore, 
we  looked  to  the  petition  for 
information  to  support  an  adverse  facts 
available  rate  that  would  encourage 
respondents  to  participate  in  future 
reviews. 

When  reviewing  the  petition  prices 
and  the  evidence  in  the  record  for  the 
1996/97  review,  we  determined  that 
Korean  producers  manufacture  steel 
wire  rope  which  differs  significantly 
from  steel  wire  rope  built  to  the  more 
demanding  Mil  Spec.  Since  information 
in  the  petition  indicated  that  some  of 
the  price-to-price  comparisons  involved 
Mil  Spec,  sales,  we  excluded  those  sales 
&Y>m  our  calculation.  This 
determination  was  consistent  with 
Department's  practice  of  excluding  from 
the  calculation  of  the  adverse  facts 
available  rate  a  rate  which  is 
unrepresentative  of  the  industry  sales 
[see  Fresh  Cut  Flowers  from  Mexico; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  40604. 
40606  (August  5, 1996)). 

As  explained  in  the  Use  of  Facts 
Available  section  above,  application  of 
adverse  facts  available  in  this 
administrative  review  is  appropriate  for 
Dong-Il,  Dong  Young,  Jinyang,  Yeonsin, 
and  Simgsan,  since  they  received  and 
did  not  respond  to  our  antidumping 
questionnaire.  Furthermore,  the  record 
indicates  that  these  companies  are  still 
operating.  Therefore,  based  upon  the 
information  currently  in  the  record  and 
the  continued  non-compliance  of 
respondents  in  this  proceeding,  it 
appears  that  the  rate  applied  in  the 
1996/1997  review  is  no  longer  the 
appropriate  rate  for  the  facts  available 
margin.  First,  evidence  in  the  current 
review  indicates  that,  regardless  of 
whether  Korean  steel  wire  rope 
manufacturers  were  certified  to  sell  Mil 
Spec,  steel  wire  rope  in  the  United 
States,  at  least  one  company  did  in  fact 
export  to  the  United  States  merchandise 
produced  to  Mil  Spec,  in  significant 
quantities  during  Uie  FOR.  Thus,  there 
is  no  indication  that  Mil  Spec,  products 
are  unrepresentative  of  industry  sales 
from  Korea.  Second,  based  upon  the 
continued  non-compUance  of 
respondents  in  this  proceeding,  we  find 
that  the  margin  of  13.79  percent  is  not 
sufficiently  adverse  to  encoiu^ge 
compliance. 


As  we  have  determined  that  the 
petition  provides  an  appropriate  basis 
for  adverse  facts  available  data,  and  that 
we  have  no  further  indication  that  any 
of  the  price-to-price  comparisons  in  the 
petition  are  unrepresentative,  we  find 
that  it  is  proper  to  rely  on  all  52 
transactions  set  forth  in  the  petition  as 
the  basis  for  adverse  facts  available.  We 
have  determined,  based  upon  the 
evidence  on  the  record  of  this  current 
review,  that  a  simple  average  of  all  52 
rates  in  the  petition  would  be 
sufficiently  adverse  to  encourage 
compUance  by  exporters,  and  not 
imrepresentative  of  industry  sales.  The 
revised  rate  used  as  adverse  facts 
available  for  the  final  results  is  136.72 
percent. 

Comment  2:  Application  of  Facts 
Available  to  a  Closed  Company 

The  petitioner  argues  that  Kwangshin 
Rope  failed  to  cooperate  and  should  be 
subject  to  an  adverse  facts  available  rate 
to  the  same  extent  as  the  other 
uncooperative  respondents  [see 
Comment  1).  Even  though  Kwangshin 
Rope  was  closed,  the  petitioner  asserts 
that  some  or  all  of  the  required 
information  for  a  response  to  the 
Department's  questioimaire  is  still  in 
possession  of  a  successor,  receiver  or 
holding  company.  Thus,  the  petitioner 
states  that  Kwangshin  Rope  did  not  act 
to  the  best  of  its  abiUty  to  comply  with 
the  Department's  request  for 
information  (citing  Antidumping  Duties; 
Countervailing  Duties,  Final  Rule,  62  FR 
27296,  27340  (May  19, 1997)). 

The  petitioner  mrther  asserts  that  it  is 
not  clear  whether  there  was  an  absence 
of  bad  faith  on  the  part  of  Kwangshin 
Rope  and  that  the  Department  has  clear 
authority  to  make  an  adverse  inference. 
The  petitioner  argues  that  there  is  clear 
and  compelling  logic  in  support  of  an 
adverse  inferences  since  the  deposit  and 
payment  of  antidumping  duties  are  the 
responsibility  of  the  U.S.  importer.  In 
addition,  the  petitioner  states  that 
Kwangshin  Rope  was  an  uncooperative 
respondent  in  the  1992/1994  and  1994/ 
1995  administrative  reviews. 

DOC  Position 

We  disagree  that  Kwangshin  Rope 
failed  to  cooperate  and  should  be  given 
an  adverse  facts  available  rate.  Section 
776(b)  of  the  Act  states  that  an  adverse 
inference  is  applied  only  when  "an 
interested  party  has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  abiUty." 
Thus,  we  do  not  generally  apply  adverse 
facts  available  where  the  record 
indicates  that  the  respondent  did  not 
receive  our  questionnaire.  See.  e.g.. 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Static 
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Random  Access  Memory 
Semiconductors  from  Taiwan  (SRAMS 
from  Taiwan)  62  FR  51442,  (Oct.  1. 
1997),  decision  confinned  in  Final 
Determination  of  SRAMS  from  Taiwan. 
and  Queen 's  Flowers  de  Columbia  v. 
United  States,  Slip  Op.  97-120  (CIT 
Aug.  25. 1997)  (the  use  of  adverse  "best 
information  available"  was  unwarranted 
where  the  respondent  did  not  receive  a 
questionnaire  the  Department  sent  to  an 
incorrect  address).  In  this  review, 
Kwangshin  Rope's  questionnaire  was 
returned  because  the  company  was 
closed.  Therefore,  in  accordance  with 
our  practice,  it  would  be  inappropriate 
to  assign  an  adverse  facts  available  rate 
to  a  company  which  is  not  capable  of 
rebutting  an  inference  of  adverse  facts 
available.  For  the  final  results,  we  have 
continued  to  apply  the  all  others  rate  as 
facts  available  for  Kwangshin  Rope. 

Final  Results  of  Review 

We  determine  the  following  margins 
exist  for  the  period  March  1, 1997, 
throu^  February  28. 1998: 


Manufacturer/exporter 


Dong-ll  Steel  Manufacturing 
Co.,  Ltd.  

Dong  Young 

Jinyang  Wire  Rope,  Inc 

Kumho  Wire  Rope  Mfg.  Co., 
Ltd. 

Kwangshin  Rope 

Sungsan  Speciai  Steel  Proc- 
essing   

Yeonsin  Metal ..._ 


Margin 
(percent) 


•136.72 
•136.72 
•136.72 

0.25 
••1.51 

•136.72 
•136.72 


'Adverse  facts  available  rate  based  on  in- 
formation provided  in  petition 

••  Non-adverse  facts  available  rate  based  on 
the  al  ottwrs  rate. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR . 
351.212  (b)(1).  we  have  calculated 
importer-specific  assessment  rates  by 
dividing  the  dumping  margin  found  on 
the  subject  merchandise  examined  by 
the  entered  value  of  such  merchandise. 
We  will  direct  the  Customs  Service  to 
assess  antidumping  duties  by  applying 
the  assessment  rate  to  the  entered  value 
of  the  merchandise  entered  during  the 
FOR.  except  where  the  assessment  rate 
is  de  minimis  (see  19  CFR 
351.106(c)(2)).  The  Department  will 
issue  appraisement  instructions  on  each 
exporter  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
pubUcation  date  of  the  final  results  of 


this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rates  for  the  other  reviewed 
companies  will  be  those  rates 
established  above  (except  that,  if  the 
rate  for  a  firm  is  de  minimis,  i.e.,  less 
than  0.5  percent,  a  cash  deposit  of  zero 
will  be  required  for  that  firm);  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
or  the  LTFV  investigation,  the  cash 
deposit  rate  will  be  1.51  percent,  the 
"all  others"  rate  estabfished  in  the  LTFV 
investigation  (58  FR  11029). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation.  This 
determination  is  issued  and  published 
in  accordance  with  sections  751(a)(1) 
and777(i)(l)oftheAct. 

Dated:  April  7. 1999. 
Richard  W.  Moreland. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-9195  Filed  4-12-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-649-602] 

Certain  Welded  Cartoon  Steel  Pipes 
and  Tubes  From  Thailand:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Ehity  Administrative 
Review:  Certain  Welded  Carbon  Steel 
Pipes  and  Tubes  From  Thailand. 

SUMMARY:  In  response  to  requests  by  two 
importers,  Ferro  Union  Inc.  ("Ferro 
Union"),  and  ASOMA  Corp. 
("ASOMA").  and  four  domestic 
producers,  Allied  Tube  and  Conduit 
Corporation,  Sawhill  Tubular 
Division — Armco.  Inc..  Wheatland  Tube 
Company,  and  Laclede  Steel  Company 
(collectively,  the  "domestic  producers" 
or  "petitioners"),  the  Department  of 
Commerce  ("the  Department")  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
welded  carbon  steel  pipes  and  tubes 
from  Thailand.  This  review  covers  Saha 
Thai  Steel  Pipe  Co.,  Ltd.  ("Saha  Thai"), 
a  Thai  manufacturer  and  its  affiliated 
exporter  of  the  subject  merchandise  to 
the  United  States.  The  period  of  review 
(POR)  is  March  1, 1997  through 
February  28, 1998. 

We  have  preliminarily  determined 
that  the  respondent  sold  subject 
merchandise  at  less  than  normal  value 
("NV")  during  the  POR.  If  these 
preliminary  results  are  adopted  in  our 
final  results,  we  will  instruct  U.S. 
Customs  to  assess  antidumping  duties 
based  on  the  differences  between  the 
export  price  and  NV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  should  also  submit  with  the 
argument  (1)  a  statement  of  the  issue, 
and  (2)  a  brief  simunary  of  the 
argument. 

EFFECTIVE  DATE:  April  13. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Totaro,  AD/CVD  Enforcement  Group  HI, 
Office  VII,  Room  7866,  bnport 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.  Washington.  DC  20230; 
telephone:  (202)  482-1374. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
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the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
those  codified  at  19  CFR  Part  351 
(1998). 

SUPPLEMENTARY  INFORMATION: 


Background 

On  March  11. 1986,  the  Department 
published  in  the  Federal  Rej^er  an 
antidumping  duty  order  on  welded 
carbon  steel  pipes  and  tubes  from 
Thailand  (51  FR  8341).  On  March  11, 
1998,  the  Department  published  a  notice 
of  opportimity  to  request  an 
administrative  review  of  this  order 
covering  the  period  March  1, 1997 
through  February  28, 1998  (63  FR 
11868). 

Timely  requests  for  an  administrative 
review  of  the  antidumping  order  with 
respect  to  sales  by  Saha  li^ai  during  the 
FOR  were  filed  by  Ferro  Union  and 
ASOMA.  and  by  domestic  producers. 
The  Department  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  April  24, 1998 
(63  FR  20378). 

Because  the  Department  determined 
that  it  was  not  practicable  to  complete 
this  review  within  statutory  time  limits, 
on  November  27, 1998,  we  published  in 
the  Federal  Register  our  notice  of 
extension  of  time  limits  for  this  review 
(63  FR  65573).  As  a  result,  we  extended 
the  deadline  for  these  preliminary 
results.  The  deadline  for  the  final  results 
will  continue  to  be  120  days  after 
publication  of  these  preliininary  results. 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  certain 
welded  carbon  steel  pipes  and  tubes 
from  Thailand.  The  subject  merchandise 
has  an  outside  diameter  of  0.375  inches 
or  more,  but  not  exceeding  16  inches. 
These  products,  which  are  commonly 
referred  to  in  the  industry  as  "standard 
pipe"  or  "structural  tubing."  are 
hereinafter  designated  as  "pipe  and 
tube."  The  merdiandise  is  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  nxunbers  7306.30.1000, 
7306.30.5025,  7306.30.5032, 
7306.30.5040,  7306.30.5055, 
7306.30.5085  and  7306.30.5090. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  the  order  is  dispositive.  This 
review  covers  sales  by  Saha  Thai  during 
the  period  March  1, 1997  through 
February  28, 1998. 


Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  sales  information 
provided  by  the  respondent  Saha  Thai 
from  January  25  through  January  29, 
1999,  using  standard  verification 
procedures,  including  examination  of 
relevant  financial  records  and  analysis 
of  original  documentation  used  by  Saha 
Thai  to  prepare  responses  to  requests  for 
information  from  the  Department.  Our 
verification  results  are  outlined  in  the 
public  version  of  the  verification  report 
(Memorandiun  to  the  File  from  Steve 
Bezirganian  and  Marlene  Hewitt. 
February  24, 1999)  ("Saha  Thai 
Verification  Report"). 

Tolling  Operatioiis 

Saha  Thai  claimed  that,  during  the 
FOR,  it  converted  coil  into  pipe 
pursuant  to  a  tolling  arrangement  with 
a  home  market  trading  company. 
However,  sales  of  the  alleged  tolled 
merchandise  are  not  subject  to  this 
review  because  entries  did  not  occiu 
diiring  the  FOR.  See  Memorandiun  to 
the  File  bom  John  Totaro.  March  31, 
1999. 

Date  of  Sale 

As  in  previous  segments  of  this 
proceeding,  Saha  Thai  reported  invoice 
date  as  the  date  of  sale.  We  examined 
whether  invoice  date  was  the 
appropriate  date  of  sale,  i.e.,  whether 
the  material  terms  of  sale  were 
established  on  an  earlier  date.  During 
verification,  Saha  Thai  officials  reported 
that  in  fact  price  and  quantity  were 
established  at  the  date  of  the  purchase 
order.  We  examined  the  record  evidence 
and  found  that  Saha  Thai's  statement  at 
verification  is  not  entirely  supported  by 
the  record.  Given  the  inconclusive 
record  evidence  and  the  potential 
problems  associated  with  changing  date 
of  sale  at  this  juncture  in  the 
proceeding,  we  find  that  invoice  date  is 
the  appropriate  date  of  sale.  See 
Preamble  to  the  Final  Regulations,  62 
FR  27296,  27348-50  (May  19, 1997). 

A£51iation  and  Collapsing 
Determinations 

In  the  1996-1997  administrative 
review,  we  found  Saha  Thai  affiliated 
under  section  771(33)(F)  of  the  Act  v>rith 
Thai  Tube  Co..  Ltd.  ("Thai  Tube"),  Thai 
Hong  Steel  Pipe  Import  Export  Co.,  Ltd 
("Thai  Hong")  and  the  Siam  Steel 
Group,  a  member  of  which,  Siam 
Matsushita  Steel  Co.,  Ltd.,  is  a  producer 
of  PVC  lined  and  coated  steel  pipes.  We 
examined  whether  it  was  appropriate  to 
collapse  each  of  these  affiliated 
producers  with  Saha  Thai  for  margin 
calculation  purposes,  in  accordance 
with  19  CFR  351.401(f).  We  found 


insufficient  evidence  to  collapse  Saha 
Thai  with  any  of  these  affiliated 
producers.  No  new  factual  information 
has  been  presented  to  warrant  changing 
these  previous  findings  for  the  instant 
review.  Saha  Thai  did  present  certain 
new  factual  information  regarding  Thai 
Tube  and  Thai  Hong,  but  it  had  no 
impact  on  our  findings.  See 
Memorandum  to  the  File  from  John 
Totaro,  (March  31, 1999)  ("Thai  Tube/ 
Thai  Hong  Memorandum"). 

Also  in  the  previous  adininistrative 
review,  the  Department  foimd  that  Saha 
Thai  was  Affiliated  under  section 
771(33)(F)  of  the  Act  v>rith  three  resellers 
of  the  foreign  like  product.  The  facts  on 
the  record  in  the  instant  review  relating 
to  this  affiliation  determination  are 
unchanged  bom  those  on  the  record  of 
the  previous  review,  and  support  our 
finding  of  affiliation  under  section 
771(33)(F)  of  the  Act  between  Saha  Thai 
and  these  three  resellers.  However, 
because  Saha  Thai's  sales  to  these 
resellers  accounted  for  less  than  five 
percent  of  Saha  Thai's  total  home 
market  sales,  the  Department  did  not 
require  Saha  Thai  to  report  the 
downstream  sales  by  these  resellers.  See 
Memorandiun  to  the  File,  March  31, 
1999  ("Downstream  Sales 
Memorandum"). 

Fair  Value  CtHnparisons 

To  determine  whether  sales  of  steel 
pipes  and  tubes  from  Thailand  to  the 
United  States  were  made  at  less  than 
normal  value  (NV),  we  compared  the 
export  price  (EP)  to  the  NV  for  Saha 
Thai  as  specified  in  the  "Export  Price" 
and  "Normal  Value"  sections  of  this 
notice.  In  accordance  with  section 
777A(d)(2),  we  calculated  monthly 
weighted-average  prices  for  NV  and 
compared  these  to  individual  U.S. 
transactions. 

Export  Price 

We  classified  all  Saha  Thai  sales  to 
United  States  customers  as  EP  sales 
because  Saha  Thai  is  not  affiUated  with 
its  U.S.  distributors,  which  are  the  first 
purchasers  in  the  United  States.  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
From  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  56515.  56517  (November 
1, 1996).  In  this  review,  the  record 
evidence  presents  no  factual 
circumstances  warranting  a  change  &t>m 
this  prior  analysis.  Accordingly,  we 
calculated  the  EP  based  on  the  price 
from  Saha  Thai  to  the  first  unaffiliated 
purchaser  in  the  United  States  in 
accordance  with  section  772(a)  of  the 
Act.  Where  appropriate,  in  accordance 
with  section  772(c)(2)  of  the  Act,  we 
made  deductions  from  the  starting  price 
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for  ocean  freight  to  the  U.S.  port,  foreign 
inland  freight,  foreign  brokerage  and 
handling,  foreign  inland  insurance,  and 
bill  of  lading  charge.  We  denied  Saha 
Thai's  request  for  a  duty  drawback 
adjustment  because  we  were  unable  to 
verify  that  the  claimed  adjustment 
acciirately  reflects  the  actual  amount  of 
duty  drawback  received. 

Normal  Value 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV,  we  compared  the 
volume  of  Saha  Thai's  home  market 
sales  of  the  foreign  like  product  to  the 
vo\ume  of  U.S.  sales  of  subject 
merchandise,  in  accordance  with 
section  773(a)(1)  of  the  Act.  Based  on 
this  comparison,  we  determined  that  the 
aggregate  volume  of  Saha  Thai's  home 
market  sales  of  the  foreign  like  product 
is  greater  than  five  percent  of  the 
aggregate  volume  of  Saha  Thai's  U.S. 
sales.  Thus,  we  determined  that  Saha 
Thai  had  a  viable  home  market  during 
the  POR.  Consequently,  we  based  NV  on 
home  market  sales. 

As  discussed  above,  we  found  Saha 
Thai  and  its  three  home  market  resellers 
affiliated  under  section  771(33)(F)  of  the 
Act.  Based  on  this  finding,  we  applied 
the  standard  arm's  length  test  to  Saha 
Thai's  sales  to  these  affiliated  resellers. 
However,  as  stated  above,  we  did  not 
require  Saha  Thai  to  report  the  resellers' 
downstream  sales.  Therefore,  where 
Saha  Thai's  sales  to  these  resellers  were 
not  made  at  arm's  length  prices,  we 
excluded  these  sales  from  our  home 
market  normal  value  calculation.  See 
Memorandum  to  File  from  Marlene 
Hewitt,  March  31, 1999  ("Dovmstream 
Sales  Memorandum"). 

Pursuant  to  section  773(b)(2)(A)(ii)  of 
the  Act,  there  were  reasonable  grounds 
to  believe  or  suspect  that  Saha  Thai  had 
made  home  market  sales  at  prices  below 
its  cost  of  production  ("COP")  in  this 
review  because  the  Department  had 
disregarded  sales  below  the  COP  in  the 
1996-1997  administrative  review  (i.e., 
the  most  recently  completed  review  at 
the  time  we  issued  our  antidimiping 
questionnaire).  As  a  result,  the 
Department  initiated  an  investigation  to 
determine  whether  Saha  Thai  made 
home  market  sales  during  the  POR  at 
prices  below  its  COP.  We  calculated  the 
COP  based  on  the  sum  of  respondent's 
cost  of  materials  and  fabrication  for  the 
foreign  like  product,  plus  amounts  for 
SG&A  and  packing  costs,  in  accordance 
with  section  773(b)(3)  of  the  Act. 

We  used  respondent's  reported  COP 
amounts  with  certain  adjustments  to 
compute  weighted-average  COPs  during 
the  POR.  Specifically,  we  did  not  allow 


Saha  Thai's  request  to  amortize  certain 
portions  of  its  POR  exchange  rate  losses 
over  five  years  because  these  losses 
were  incurred  on  short-term  foreign 
currency  debt  for  terms  shorter  than  five 
years  and  Saha  Thai  booked  the  entire 
amount  of  these  losses  on  its  financial 
statements.  To  incorporate  this  change 
we  recalculated  Saha  Thai's  net  interest 
expense  rate,  general  and  administrative 
expenses  rate,  and  materials  cost 
calculation.  In  addition,  we  recalculated 
Saha  Thai's  hot-rolled  coil  cost 
calculation  to  correct  an  error  identified 
at  verification. 

We  compared  the  COP  figures  to 
home  market  sales  of  the  foreign  like 
product  as  required  under  section 
773(b)  of  the  Act,  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP.  On  a  product- 
specific  basis,  we  compared  the  COP  to 
home  market  prices,  less  any  applicable 
movement  charges,  discounts  and  credit 
notes. 

In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP,  we  examined  (1)  whether, 
within  an  extended  period  of  time,  such 
sales  were  made  in  substantial 
quantities,  and  (2)  whether  such  sales 
were  made  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
course  of  trade. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  the  respondent's 
sales  of  a  given  product  during  the  POR 
were  at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  substantial  quantities  within  an 
extended  period  of  time  in  accordance 
with  section  773(b)(1)(A)  of  the  Act.  In 
such  cases,  we  also  determined  that 
such  sales  were  not  made  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(1)(B) 
of  the  Act.  Therefore,  we  disregarded 
the  below-cost  sales. 

Where  appropriate,  we  adjusted  Saha 
Thai's  home  market  sales  for  discounts, 
credit  expenses,  inland  freight,  inland 
insurance,  and  warehousing.  We  also 
adjusted  the  home  market  sales  made  by 
reseller  Company  B  for  credit  notes.  In 
addition,  in  accordance  with  section 
773(a)(6),  we  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs. 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 


sum  of  Saha  Thai's  cost  of  materials, 
fabrication,  SG&A,  profit,  and  U.S. 
packing  costs.  We  made  certain 
adjustments  to  CV  which  are  detailed  in 
the  COP  section,  above.  In  accordance 
vnth  section  773(e)(2)(A)  of  the  Act,  we 
based  SG&A  expenses  and  profit  on  the 
amounts  inciured  and  realized  by  Saha 
Thai  in  connection  with  the  production 
and  sale  of  the  foreign  like  product  in 
the  ordinary  course  of  trade,  for 
consumption  in  the  foreign  coimtry.  For 
selling  expenses,  we  used  the  average  of 
the  selling  expenses  reported  for  home 
market  sales  that  passed  the  cost  test, 
weighted  by  the  total  quantity  of  those 
sales.  For  actual  profit,  we  first 
calculated  the  difference  between  the 
home  market  sales  value  and  home 
market  COP,  and  divided  the  difference 
by  the  home  market  COP.  We  then 
multiplied  this  percentage  by  the  COP 
for  each  U.S.  model  to  derive  an  actual 
profit. 

Level  of  Trade 

As  set  forth  in  section  773<a)(l)(B)(i) 
of  the  Act  and  in  the  SAA,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  the  EP  or  the  CEP. 
The  NV  level  of  trade  is  that  of  the 
starting-price  sales  in  the  comparison 
market  or,  when  NV  is  based  on  CV,  that 
of  the  sales  fitim  which  we  derive 
selling,  general  and  administrative 
expenses  and  profit.  For  EP,  the  U.S. 
level  of  trade  is  the  level  of  the  starting- 
price  sale,  which  is  usually  from 
exporter  to  importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  or  CEP, 
we  examine  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
If  the  comparison-market  sales  are  at  a 
different  level  of  trade,  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  level  of  trade  of  the 
export  transaction,  we  make  a  level  of 
trade  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  See  Notice  of  ■ 
Final  Deteimination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19, 1997). 

For  the  U.S.  market.  Saha  Thai 
reported  only  one  level  of  trade  for  its 
EP  sales.  This  single  level  of  trade 
represents  large  volume  sales  to 
unaffiliated  trading  companies/ 
distributors  in  the  U.S.  In  the  home 
market  as  well,  Saha  Thai  claimed  that 
it  made  sales  at  one  level  of  trade.  These 
sales  were  made  to  unaffiliated  trading 
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companies  and  distributcH^  (made  at  the 
same  level  of  trade  as  U.S.  sales).  There 
are  no  di%rences  in  the  selling 
functions  Saha  Thai  performs  for  these 
customers  in  the  home  market  or  in  the 
U.S.  Therefore,  we  conclude  that  EP  and 
NV  sales  are  made  at  the  same  LOT  and 
no  adjustment  is  warranted. 

CHRenCy  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773  A  of  the  Act.  based  on  exchange 
rates  in  effect  on  the  dates  of  the  U.S. 
sales  as  certified  by  the  Federal  Reserve 
Bank.  Section  773A(a)  of  the  Act  directs 
the  Department  to  use  a  daily  exchange 
rate  in  order  to  convert  foreign 
ciirrencies  into  U.S.  dollars  unless  the 
daily  rate  involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  firom  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  rate  for  the  daily  rate,  in 
accordance  with  established,  practice. 
See  Change  in  PoUcy  Regarding 
Currency  Conversions,  61  FR  9434 
(March  8, 1996). 

Our  preliminary  analysis  of  Federal 
Reserve  dollar-baht  exchange  rate  data 
shows  that  the  value  of  the  Thai  baht  in 
relation  to  the  U.S.  dollar  fell  on  July  2, 
1997  by  more  than  18  percent  firom  the 
previous  day  and  did  not  rebound 
significantly  in  a  short  time.  This 
decline  was  many  times  more  severe 
than  any  single-day  decline  diuing 
several  years  prior  to  that  date.  Had  the 
baht  reboimded  quickly  enough  to 
recover  all  or  almost  all  of  the  loss,  the 
Department  might  have  been  inclined  to 
view  this  decline  as  nothing  more  than 
a  momentary  drop,  despite  the 
magnitude  of  that  drop.  However,  there 
was  no  significant  rebound.  Therefore, 
we  have  preliminarily  determined  that 
the  decline  in  the  baht  from  July  1. 1997 
to  July  2. 1997„was  of  such  a  magnitude 
that  the  dollar-baht  exchange  rate 
cannot  reasonably  be  viewed  as  having 
simply  fluctuated  at  this  time.  i.e..  as 
having  experienced  only  a  momentary 
drop  in  value,  relative  to  the  normal 
benchmark.  Therefore,  for  exchange 
rates  between  July  2  and  August  27. 
1997.  the  Department  reUed  on  the 
standard  exdiange  rate  model,  but  used 
as  the  benchmark  rate  a  (stationary) 
average  of  the  daily  rates  over  this 
period.  In  this  manner  we  used  a  post- 
precipitous  drop  benchmark,  but  at  the 
same  time  avoided  undue  daily 
fluctuations  in  exchange  rates.  For  the 
period  after  August  27. 1997.  we  used 


the  standard  (rolling  40-day  average) 
benchmark. 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist: 


Manufac- 
turer/ex- 
porter 

Period 

Margin 
(percent) 

Saha  Thai 

3/1/97-2«8«8 

12.83 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  pubUcation.  Any 
hearing,  if  requested,  will  be  held  37 
days  after  the  date  of  pubUcation  or  the 
first  business  day  thereafter.  Case  briefe 
and/or  other  written  comments  fi'om 
interested  parties  may  be  submitted  not 
later  than  30  days  after  the  date  of 
pubUcation.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  those  comments,  may 
be  filed  not  later  than  35  days  after  the 
date  of  pubUcation  of  this  notice.  The 
Department  will  pubUsh  the  final 
results  of  this  administrative  review, 
w^ch  will  include  the  results  of  its 
analysis  of  issues  raised  in  any  such 
comments,  within  120  days  fi:t)m  the 
date  of  pubUcation  of  these  preliminary 
results. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b),  we  calculated  importer- 
specific  ad  valorem  duty  assessment 
rates  for  the  class  or  kind  of 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidiunping  duties 
calculated  for  the  examined  sales  made 
during  the  POR  to  the  total  customs 
value  of  the  sales  used  to  calculate  those 
duties.  This  rate  will  be  assessed 
uniformly  on  all  entries  that  particular 
importer  made  during  the  POR.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directly  to  die  Customs 
Service. 

Furthermore,  the  foUowing  deposit 
rates  will  be  effective  upon  the 
pubUcation  of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  circular  welded  carbon  steel  pipes 
and  tubes  from  Thailand  entered,  or 
withdrawn  from  warehouse,  for 
consiunption  on  or  after  the  pubUcation 
date,  as  provided  for  by  Section 
751(a)(2)(c)  of  the  Act:  (1)  the  cash 
deposit  rate  for  the  reviewed  company 
wiU  be  that  estabUshed  in  the  final 
results  of  this  review;  (2)  for  previously 
reviewed  or  investigated  companies  not 


Usted  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
pubUshed  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
estabUshed  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  (4)  the  cash  deposit  rate 
for  all  other  manufactiuers  or  exporters 
will  continue  to  be  15.67  percent,  the 
"All  Others"  rate  made  effective  by  the 
LTFV  investigation.  These 
requirements,  when  imposed,  ^all 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  preliminary 
remindet  to  importers  of  their 
responsibiUty  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  Uquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

These  preliminary  results  of  review 
are  issued  and  pubUshed  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act 

Dated:  March  31. 1999. 
Robert  S.  LaRuaM, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  99-9193  Filed  4-12-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-423-806] 

Cut*to-Length  Cart>on  Steal  Plata  From 
Belgium;  Amended  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Amended  Final 
Results  of  CountervaiUng  Ehity 
Administrative  Review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  or  Eva  Temkin,  Group  II, 
Office  of  CVD/AD  Enforcement  VI, 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230;  telephone:  (202)  482-2786. 
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summary:  On  March  16. 1999,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  final  results  of 
administrative  review  of  the 
countervailing  duty  order  on  cut-to- 
length  carbon  steel  plate  from  Belgium 
for  the  period  January  1, 1996  through 
December  31,  1996  (64  FR  12982)  [Final 
Results].  Subsequent  to  the  publication 
of  the  Final  Results,  we  received 
comments  from  the  petitioners  alleging 
various  ministerial  errors.  After 
analyzing  the  comments  submitted,  we 
are  amending  our  final  results  to  correct 
certain  ministerial  errors.  Based  on  the 
correction  of  these  ministerial  errors,  we 
have  changed  the  net  subsidy  for 
Fabriqure  de  Fer  de  Charleroi,  S.A. 
(Fafer).  We  will  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  as  detailed  in  the 
Final  Results  of  Review  section  of  this 
notice. 

EFFECTIVE  DATE:  April  13. 1999. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  In  addition, 
all  citations  to  the  Department's 
regulations  reference  19  CFR  Part  351 
(1998). 

Background 

On  March  16, 1999,  the  Department 
published  the  final  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  cut-to- 
length  carbon  steel  plate  from  Belgium 
for  the  period  January  1, 1996  through 
December  31, 1996  (64  FR  12982).  After 
publication  of  our  Final  Results,  we 
received  timely  allegations  from 
petitioners  that  we  had  made  ministerial 
errors  in  calculating  the  final  results. 
We  also  received  timely  rebuttal 
comments  from  the  respondent. 

A  summary  of  the  allegation  and 
rebuttal  comments  along  with  the 
Department's  response  is  included 
below.  We  corrected  our  calculations, 
where  we  agree  that  we  made 
ministerial  errors,  in  accordance  with 
section  751(h)  of  the  Act. 

Clerical  Error  Allegation 

Allegation:  Petitioners  allege  that  we 
inadvertently  allocated  the  two  grants 
received  by  Fafer's  affiliate, 
Parachevement  et  Finitions  de  Metaux 
(PFM),  over  the  average  useful  life 
(AUL)  of  Fafer's  assets  rather  than 
properly  expensing  them  in  the  year  of 
receipt.  Petitioners  cite  the  General 


Issues  Appendix  appended  to  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
From  Austria  [GIA],  58  FR  37217,  37226 
(July  9, 1993)  (proposed  19  C.F.R. 
section  355.49(a)(3)(i)(A))  and  state  that 
imder  the  Department's  standard  grant 
methodology,  the  sum  of  grants 
provided  under  a  particular  domestic 
subsidy  program  in  a  given  year  are 
expensed  in  the  year  in  which  the  grant 
was  provided  when  this  sum  is  less  than 
0.50  percent  of  the  firm's  total  sales. 
Petitioners  further  cite  the  Department's 
comments  on  the  Notice  of  Proposed 
Rulemaking  and  Request  for  Public 
Comments  (1989  Proposed  Regulations), 
54  FR  37217,  which  state  that  the 
"purpose  of  this  rule  is  to  avoid  any 
anomahes  caused  by  the  interaction  of 
the  Department's  allocation  formula  and 
the  de  minimis  rule"  *  *  *  See  54  FR 
23376  (May  31, 1989). 

Petitioners  assert  that  PFM  received 
two  grants  under  the  1970  Law  in  1996 
and  that  these  benefits  are  0.425  percent 
of  Fafer's  domestic  sales  in  1996. 
Therefore,  petitioners  contend  that  these 
grants  should  be  expensed  in  the  year  of 
receipt. 

In  rebuttal,  the  respondent,  Fabrique 
de  Fer  de  Charleroi  (Fafer),  argues  that 
the  issues  raised  by  petitioners  in  its 
allegation  are  not  a  ministerial  matter, 
but  rather  a  methodological  approach  to 
calculations  by  the  Department.  The 
respondent  cites  the  Diepartment's 
regulations  at  19  C.F.R.  351.224,  which 
define  a  ministerial  error  as,  "an  error 
in  addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication,  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial."  The  respondent  asserts 
that  the  Department  used  its  discretion 
in  the  final  results  and  correctly 
calculated  the  benefit  by  expensing  a 
portion  of  the  benefits  in  this  case  rather 
than  expensing  the  entire  benefit  during 
the  period  of  review.  Fafer  contends  that 
the  E)epartment  chose  this  calculation 
methodology  to  avoid  significant 
substantive  anomalies  that  would  result 
from  expensing  the  entire  benefit  during 
the  1996  review  period,  a  distortively 
high  countervailing  duty  rate. 

The  respondent  cites  Final  Rule; 
Countervailing  Duties.  63  FR  65358 
(November  25, 1998)  (Fj7ja7  Rule)  which 
states  that  the  Department  will  normally 
expense  grant  amounts  for  a  program  in 
the  year  that  they  were  given,  if  those 
amounts  are  less  than  0.5  percent  of  the 
total  value  of  sales  for  that  year.  The 
respondent  maintains  that  the  0.5  test  is 
an  exception  to  the  general  rule  of 
allocating  non-recurring  grants  which  is 


applied  to  reduce  the  administrative 
burden  in  cases  where  the  impact  is 
minuscule.  The  respondent  asserts  that 
the  Department  has  the  discretion  to 
apply  the  0.5  test  on  a  case  by  case  basis 
and  in  this  case  has  chosen  to  use  its 
general  practice  of  allocating  non- 
recmrring  grants  over  the  AUL  instead. 
The  respondent  argues  that  there  is  no 
administrative  burden  in  this  case 
because  the  calculations  have  been 
completed.  Moreover,  to  change  the 
allocation  methodology  would  have  a 
significant  impact  on  Fafer's 
countervailing  duty  rate  which  would 
no  longer  be  de  minimis  and  would 
result  in  a  duty  being  assessed  for  the 
POR. 

In  response  to  petitioners'  assertion 
that  the  purpose  of  using  the  0.5  percent 
test  is  to  avoid  anomalies  between  the 
allocation  formula  and  the  de  minimis 
rule,  the  respondent  argues  that  the  only 
anomaly  created  would  be  from 
ex{}ensing  these  grants  in  a  given  year 
which  would  result  in  an  affirmative 
countervailing  duty  rate  rather  than  a  de 
minimis  one.  The  respondent  argues 
that  this  is  not  the  correct  application  of 
the  0.5  percent  test  exception  for  the 
allocation  of  grants.  The  respondent 
contends  that  the  Department  chose  the 
calculation  methodology  which  had  no 
distortive  effects. 

Furthermore,  the  respondent  argues 
that  PFM's  benefits  should  not  be 
expensed  in  total  during  the  review 
period,  because,  notwithstanding 
petitioners'  claim  that  PFM's  grants 
benefitted  the  subject  merchandise, 
PFM  did  not  in  any  way  affect 
merchandise  attributed  to  Fafer  that  was 
imported  into  the  United  States. 
Therefore,  if  PFM's  benefits  are 
attributed  to  Fafer,  respondent  argues 
that  they  should  be  calculated  on  the 
same  basis  as  the  calculations  applied  to 
Fafer. 

Department's  Position:  We  agree  vrith 
petitioners  that  the  Department  made  a 
ministerial  error  and  should  have 
expensed  PFM's  grants  in  the  1996 
review  period.  We  have  changed  the  net 
subsidy  rate  accordingly.  In  the  Final 
Results,  the  Department  stated  that  it 
"employed  the  standard  grant  allocation 
methodology"  as  explained  in  the  GIA, 
with  respect  to  the  grants  received  by 
S.A.  Charleroi  Deroulage  (CD)  and  PFM. 
See  64  FR  at  12984,  citing  GIA. 
However,  inconsistent  with  the  GIA  and 
our  application  of  the  standard  grant 
methodology  throughout  this 
proceeding,  we  inadvertently  failed  to 
apply  the  0.50  percent  test  to  the  CD 
and  PFM  grants,  and,  consequently, 
allocated  these  grants  over  Fafer's  AUL. 
Therefore,  to  correct  this  ministerial 
error,  we  applied  this  test  and  found 
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that  the  1993  and  1996  grants  were  less 
than  0.50  percent  of  totd  domestic  sales 
in  the  year  that  they  were  given.  As  a 
result,  we  have  expensed  the  sum  of 
PFM's  grants  provided  in  1996  and 
includml  the  total  benefit  of  0.42 
percent  ad  valorem  in  the  net  subsidy 
rate  for  the  1996  review  period. 
Moreover,  we  have  determined  that  the 
grant  provided  in  1993  to  Fafer's  other 
affiliate,  CD,  would  have  been  expensed 
in  the  1993  review  period  and  have  not 
included  CD's  1993  benefit  in  the  net 
subsidy  rate  for  the  1996  POR. 

Amended  Final  Results  of  Review 

As  a  result  of  the  amended  net 
subsidy  calculations,  we  determine  the 
net  subsidy  for  Fafer  to  be  0.69  percent 
ad  valorem  for  the  period  January  1, 
1996  through  December  31, 1996. 

We  will  instruct  the  U.S.  Customs 
Service  (Customs)  to  assess 
countervailing  duties  of  0.69  percent  ad 
valorem  on  shipments  of  the  subject 
merchandise  from  Fafer  exported  on  or 
after  January  1. 1996,  and  on  or  before 
December  31. 1996.  The  Department 
will  also  instruct  Customs  to  collect 
cash  deposits  of  estimated 
coimtervailing  duties  of  0.69  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  the  subject  merchandise  from  Fafer  as 
amended  by  this  determination.  The 
amended  deposit  requirements  are 
effective  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  and  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
351.213(b).  Piusuant  to  19  CFR  section 
351.212(c).  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  diange,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Torrington 


Company  V.  United  States,  822  F.Supp. 
782  (OT  1993)  and  Floral  Trade  Council 
V.  United  States,  822  F.Supp.  766  (OT 
1993).  Therefore,  the  cash  deposit  rates 
for  all  companies  except  those  covered 
by  this  review  will  be  unchanged  by  the 
results  of  this  amended  final  results  of 
administrative  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
appUed  to  non-reviewed  companies 
covered  by  this  order  will  be  ^e  rate  for 
that  company  established  in  the  most 
recently  completed  administrative 
proceeding  conducted  imder  the  URAA. 
If  such  a  review  has  not  been 
conducted,  the  rate  established  in  the 
most  recently  completed  administrative 
proceeding  pursuant  to  the  statutory 
provisions  that  were  in  effect  prior  to 
the  URAA  amendments  is  applicable. 
See  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Steel 
Products  From  Belgium  58  FR  37273. 
These  rates  shall  apply  to  all  non- 
reviewed  companies  until  a  review  of  a 
company  assigned  these  rates  is 
requested.  In  addition,  for  the  period 
January  1, 1996  through  December  31, 
1996,  the  assessment  rates  applicable  to 
all  non-reviewed  companies  covered  by 
this  order  are  the  cash  deposit  rates  in 
effect  at  the  time  of  entry. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^JK)  in  accordance 
with  19  CFR  section  355.34(d).  Timely 
written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  ^e  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act  (19  U.S.C.  1675(a)(1)  and  19  U.S.C. 
1677f(i)(7)). 

Dated:  April  6. 1999. 
Robert  S.  LaRuna, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  99-9194  Filed  4-12-99;  8:45  am] 

MLUNQ  COOE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Adniinistration 


P.D.  040899B] 

Wastam  Pacific  FWiaiy  Management 
Council;  Public  Meating 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  (Council)  will 
hold  a  meeting  of  its  Precious  Corals 
Plan  Team  and  Advisory  Panel. 

DATES:  The  meeting  will  be  held  on  May 
3, 1999,  torn  2:00  p.m.  to  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
NMFS  Honolulu  Laboratory,  2570  Dole 
St.,  Rm.  112,  Honolulu,  HI  96822-2396. 
telephone:  808-983-5300. 

Council  address:  Western  Pacific 
Fishery  Management  Coimcil,  1164 
Bishop  St.,  Suite  1400.  Honolulu.  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director, 
telephone:  808-522-8220. 

SUPPLEMENTARY  INFORMATION:  Members 
of  the  Precious  Corals  Plan  Team  and 
Advisory  Panel  will  discuss  possible 
adjustments  to  established  management 
measures  in  the  Council's  precious 
corals  fishery  management  plan.  These 
adjustments  include  suspending  the 
harvest  quota  for  live  gold  coral  at  the 
Makapu'u  Bed;  redefining  the  term  "live 
coral";  prohibiting  the  harvest  of  black 
coral  unless  it  has  attained  a  minimum 
height  of  48  inches  or  a  stem  diameter    ' 
of  1  inch;  applying  size  limits  to 
harvested  Uve  coral  only;  prohibiting 
the  use  of  non-selective  gear; 
prohibiting  the  harvest  of  pink  coral 
bom  any  established  or  conditional  bed 
imless  it  has  attained  a  minimum  height 
of  10  inches;  revising  the  boundaries  of 
Brooks  Bank:  increasing  the  annual 
harvest  quota  for  live  pink  coral  at 
Brooks  Bank;  susp>en(ling  the  harvest 
quota  for  live  gold  coral  at  Brooks  Bank; 
classifying  the  FFS-Gold  Pinnacles  Bed 
as  a  conditional  bed;  setting  the  annual 
harvest  quota  for  all  types  of  Uve 
precio.'S  coral  at  the  FFS-Gold 
Pinnacles  at  zero;  and  revising  reporting 
and  record  keeping  requirements. 
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Although  other  issues  not  contained 
in  this  agenda  may  come  before  these 
groups  for  discussion,  in  accordance 
with  the  Magnuson-St evens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  Hsted  in  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxihary  aids  should  be  directed  to 
Kitty  M.  Simonds.  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  April  7, 1999. 
Bruce  C  Mrehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  99-9196  Filed  4-12-99;  8:45  am] 
MUMS  OOOC  MM-41-F 

DEPARTMENT  OF  COMMERCE 

Nattofuri  Tetecommunicaltons  and 
Infufinalion  Administration 

[Dockat  Number  99030205»-«0t»-02] 

RIN:  0MO-ZA07 

Public  Telecommunications  Facilities 
Program — Closing  Date;  Revision 

AQENCY:  National  Telecommunications 

and  Information  Administration, 

Commerce. 

ACTION:  Notice  of  Availability  of  Funds; 

Revision. 

SUMMARY:  The  National 
Telecommunications  and  Information 
Administration  (NTIA)  published  a 
notice  in  the  Federal  Register  March  16, 
1999  announcing  the  Availability  of 
Fimds  and  a  Closing  Date  for  receipt  of 
applications  for  applications  for  the 
Pan-Pacific  Education  and 
Communications  Experiments  by 
Satellite  (PEACESAT)  Program.  This 
notice  contains  revised  language. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Cooperman,  Acting  Director, 
Public  Telecommunications  Facilities 
Program,  telephone:  (202)  482-5802; 
fax:  (202)  482-2156. 

Revision 

1.  In  the  Federal  Register  of  March 
16, 1999,  in  FR  Doc.  99-6390,  on  page 
13060,  first  column,  under  the  Date 
paragraph,  revise  the  first  sentence  to 
read: 

Date:  Applications  for  the  PEACESAT 
Program  grant  must  be  received  on  or 
before  5  p.m.  on  April  22, 1999. 


2.  In  the  Federal  Register  of  March 
16, 1999,  in  FR  Doc.  99-6390  on  page 
13060,  second  column,  under 
Supplementary  Information,  second 
paragraph,  revise  the  last  sentence  to 
read:' 

NTIA  anticipates  making  a  single 
grant  of  not  more  than  $600,000  for  the 
PEACESAT  Program  in  FY  1999. 
Bemadette  McGuire-Rivera, 
Associate  Administrator,  Office  of 
Telecommunications  and  Information 
Applications. 

[FR  Doc.  99-9178  Filed  4-12-99;  8:45  am] 
BILUNO  CODE  3S10-aO-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Waiver  of  Match  Requirements  and  an 
Increase  in  Allowat>le  Cost  Per  Full- 
Time  Equivalent  (FTE)  for  the  Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Northern  Mariana  felands 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (Corporation) 
announces  a  waiver  of  the  Corporation's 
match  requirements  for  the  Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Northern  Mariana  Islands  applying 
for  FY  1999  AmeriCorps  funds.  In 
addition,  the  Corporation  announces  an 
increase  in  the  allowable  cost  per  FTE 
for  organizations  in  the  Virgin  Islands, 
Guam,  American  Samoa,  and  the 
Northern  Mariana  Islands  applying  for 
FY  1999  AmeriCorps  funds;  the 
Corporation  will  consider  applications 
with  a  cost  per  FTE  of  up  to  $14,500, 
provided  that  the  necessity  for  the 
increase  is  clearly  documented  in  the 
proposal.  Applications  for  FY  1999 
AmeriCorps  funds  are  due  April  30, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Hilleke,  (202)  606-5000,  ext.  431. 
TDD  (202)  565-2799.  For  individuals 
with  disabilities,  information  will  be 
made  available  in  alternative  formats 
upon  request. 

SUPPLEMENTARY  INFORMATION:  The 
National  and  Community  Service  Act  of 
1990,  as  amended  (NCSA)  (42  U.S.C. 
12501  et  seq.).  authorizes  the 
Corporation  for  National  and 
Community  Service  (Corporation)  to 
make  grants  to  support  national  service 
programs  including  AmeriCorps. 

1.  Waiver  of  Match  Requirements 

The  NCSA  and  the  Corporation's 
grant  provisions  require  appUcants  for 
AmeriCorps  funds  to  provide  match  for 


funds  they  receive  from  the  Corporation. 
However,  in  light  of  48  U.S.C.  1469a. 
which  requires  that  departments  and 
agencies  waive  "any  requirement  for 
local  matching  funds  under  $200,000 
(including  in-kind  contributions) 
required  by  law"  for  American  Samoa, 
Guam,  the  Virgin  Islands,  and  the 
Northern  Mariana  Islands,  the 
Corporation  waives  the  AmeriCorps 
matching  requirements  for  those 
territories. 

For  example,  if  a  state  commission  or 
alternative  administrative  entity  bom 
one  of  the  territories  listed  above 
applies  for  administrative  funds  under 
42  U.S.C.  12576,  that  state  commission 
or  alternative  administrative  entity  will 
not  have  to  contribute  the  initial  15% 
and  eventual  50%  match. 

Please  note  that  this  waiver  is 
available  only  to  state  commissions  or 
alternative  administrative  entities  of  the 
Territories  listed  above — programs  or 
organizations  in  the  Territories  applying 
directly  to  the  Corporation  for  funds 
will  still  be  required  to  meet  the  match 
requirements  in  the  NCSA  and  their 
grant  provisions. 

2.  Increase  in  Allowable  Cost  Per  FTE 

Additionally,  the  Corporation  has  sent 
out  application  packets  aimoimcing  the 
availability  of  1999  formula  funds  for 
Territories.  According  to  the  application 
instructions,  no  grant  may  exceed  the 
total  number  of  FTE  AmeriCorps 
members  multipUed  by  $11,250.  This 
notice  is  to  inform  applicants  from 
American  Samoa,  Guam,  the  Virgin 
Islands,  and  the  Northern  Mariana 
Islands,  that  the  Corporation  will 
consider  applications  with  a  cost  per 
FTE  of  up  to  $14,500,  provided  that  the 
necessity  for  the  increase  is  clearly 
documented  in  the  proposal. 

For  example,  if  you  wish  to  apply  for 
a  program  supporting  20  full-time 
AmeriCorps  members,  the  maximiun 
grant  award  you  may  receive  is 
20x$14,500,  or  $290,000.  If  you  apply 
for  15  fiiU-time  members  and  10  part- 
time  members,  the  maximum  grant 
award  would  also  be  20x$14,500,  or 
$290,000. 

Applicants  should  keep  in  mind  that 
proposals  requesting  a  lower  cost  per 
member  might  be  deemed  more 
competitive,  as  this  is  a  factor  in  our 
evaluation  criteria.  Further,  whether  the 
Corporation  may  approve  a  budget  of 
$14,500  per  member  will  depend  upon 
whether  the  average  cost  per  FTE 
requested  for  all  program  applicants, 
including  those  submitted  piu^uant  to 
this  notice,  meets  the  $11,250  cost  per 
FTE  target. 
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Dated:  April  7, 1999. 
Thomas  L.  Biyant, 

Acting  General  Counsel. 

(FR  Doc.  99-9154  Filed  4-12-99: 8:45  am] 

BiujNQ  CODE  aoeo-a-u 


DEPARTMENT  OF  EDUCATION 
[CFDA  NO.:  84.195B] 

Bilingual  Education:  Training  for  all 
Teachers 

AGENCY:  0£Bce  of  Bilingual  Education 
and  Minority  Languages  Affairs, 
Department  of  Education. 
action:  Correction  of  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1999. 

summary:  On  March  29. 1999,  the 
Department  of  Education  published  in 
the  Federal  Register  (64  FR  15094)  a 
notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  1999  under 
the  Bilingual  Education:  Training  for  All 
Teachers  program.  The  purpose  of  this 
notice  is  to  correct  the  deadline  dates 
for  transmittal  of  applications  and 
intergovernmental  review. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Cynthia  Ryan  (202)  205-8842  or 
Petraine  Johnson  (202)  205-8766  at  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W..  Room  5090.  Switzer 
Buildi^,  Washington.  D.C.  20202-6510. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Correction 

In  the  Federal  Register  of  March  29, 
1999.  in  FR  Doc.  99-7577.  on  page 
150494.  first  column,  correct  the 
"Deadline  for  Transmittal  of 
Applications"  to  read  "April  29, 1999" 
and  correct  the  "Deadline  for 
Intergovernmental  Review"  to  read 
"June  28, 1999." 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
dociunent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 
http://ocfo.ed.gov/fedreg.htm 


http://www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf.  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  7472. 

Dated:  April  7, 1999. 
Delia  Pompa, 

Director,  Office  of  Bilingual  Education  and 
minority  Languages  Affairs. 
(FR  Doc.  99-9199  Filed  4-12-99;  8:45  am) 

BtLLMQ  CODE  4000-01-M 


DEPARTMENT  OF  ENERQY 
[Docket  No.  EA-204] 

Application  to  Export  Electric  Energy; 
Sumas  Enorgy  2,  Inc. 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  Application. 

summary:  Sumas  Energy  2.  Inc.  (SE2) 
has  applied  for  authority  to  transmit 
electric  energy  from  the  United  States  to 
Canada  pursuant  to  section  202(e)  of  the 
Federal  Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  May  13.1999. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy.  U.S.  Department  of  Energy. 
1000  Independence  Avenue,  SW, 
Washington.  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT. 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  frttm  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  April  1. 1999,  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  received  an  application  from  SE2, 
an  independent  power  producer  in  the 
State  of  Washington,  to  transmit  electric 
energy  from  the  United  States  to 
Canada.  In  related  FE  Docket  PP-204 
(64  FR  9324.  February  25. 1999).  SE2 
filed  an  application  with  FE  for  a 
Presidential  permit  to  construct  a 
double-circuit  230.000-volt  transmission 
line  across  the  U.S.  border  with  Canada. 


The  proposed  transmission  facilities 
would  extend  approximately  one  half 
mile  bom  a  710-megawatt  (MW)  gas- 
fired,  electric  powerplant  SE2  proposes 
to  construct  in  Sumas.  Washington.  In 
this  instant  appUcation,  SE2  requests 
authority  tg  export  the  entire  electrical 
output  of  the  proposed  powerplant  to 
Canada  using  the  transmission  faciUties 
proposed  in  the  PP-204  Docket 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Additional  copies  of  such  petitions  to 
intervene  or  protests  also  should  be 
filed  directly  with:  Matthew  M.  Schreck. 
Corbett  &  Schreck,  P.C,  820  Gessner, 
Suite  1390.  Houston,  TX  77024. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  action  will  not  adversely 
impact  on  the  reUability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  appUcation  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory  Programs,"  then 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings"  from  the  options 
menus. 

Issued  in  Washington.  DC.  on  April  7. 
1999. 
Anthony  J.  Como. 

Manager,  Electric  Power  Regulation.  Office 
of  Coals- Power  Im/Ex.  Office  of  Coal  & 
Power  Systems,  Office  of  Fossil  Energy. 
(FR  Doc.  99-9180  Filed  4-12-99;  8:45  am] 
BtLUNO  CODE  MSO-OI-P 


DEPARTMENT  OF  ENERQY 

Notice  Inviting  Financial  Assistance 
Applications 

AGENCY:  U.S.  Department  of  Energy 
(DOE).  Federal  Energy  Technology 
Center  (FETC). 

action:  Notice  Inviting  Financial 
Assistance  AppUcations. 


18006 


Federal  Register/ Vol.  64,  No.  70 /Tuesday,  April  13,  1999/Notices 


summary:  The  Department  of  Energy 
announces  that  it  intends  to  conduct  a 
competitive  Program  Solicitation  and 
award  financial  assistance  (cooperative 
agreements)  for  the  program  entitled  "A 
Development  of  On-Line  Temperature 
Measurement  Instrumentation  for 
Gasification  Process  Control".  Through 
this  solicitation,  FETC  seeks  to  support 
applications  addressing  the 
development  and  testing  of  temperature 
measurement  instrumentation  capable 
of  functioning  in  a  sustained  and 
reliable  manner  in  the  high  temperature 
section  of  slagging  gasification  systems 
operating  at  elevated  pressures. 
Applications  will  be  subjected  to  a 
review  by  a  DOE  technical  panel,  and 
awards  will  be  made  to  a  limited 
number  of  applicants  based  on  a 
scientific  and  engineering  evaluation  of 
the  responses  received  to  determine  the 
relative  merit  of  the  approach  taken  in 
response  to  this  offering  by  the  DOE, 
and  funding  availability. 
FOR  FURTHER  SOUCITATION  INFORMATION 
CONTACT:  Martin  Byrnes,  U.S. 
Department  of  Energy,  Federal  Energy 
Technology  Center,  Acquisition  and 
Assistance  Division,  P.O.  Box  10940, 
MS  921-143,  Pittsburgh,  PA  15236- 
0940,  Telephone:  (412)  892-4486,  FAX: 
(412)  892-6216.  E-mail: 
bymes@fetc.doe.gov.  The  solicitation 
(available  in  both  WordPerfect  6.1  and 
Portable  Document  Format  (PDF))  will 
be  released  on  DOE's  FETC  World  Wide 
Web  Server  Internet  System  (http:// 
www.fetc.doe.gov/business/solicit)  on 
or  about  April  16. 1999. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Solicitation 

A  Development  of  On-Line 
Temperature  Measurement 
Instrumentation  for  Gasification  Process 
Control. 

Objectives 

Through  Program  Solicitation  No. 
DE-PS26-99FT40565.  the  Department 
of  Energy  seeks  appfications  for 
innovative  technical  approaches  to 
develop  an  accurate,  reliable,  robust  and 
cost-effective  real-time  temperature 
monitoring  system  capable  of  measuring 
temperatures  in  the  high  temperature 
(typ.  ranging  from  200Q-2600F)  section 
of  pressurized,  coal-fired  slagging 
gasifiers. 

Eligibility 

Eligibility  for  participation  in  this 
Program  Solicitation  is  considered  to  be 
full  and  open.  All  interested  parties  may 
apply.  The  solicitation  will  contain  a 
complete  description  of  the  technical 
evaluation  factors  and  relative 
importance  of  each  factor.  While 


national  laboratories  may  not  participate 
as  a  prime  they  may  participate  as  a  sub- 
contractor. 

Areas  of  Interest 

The  Department  of  Energy  is 
interested  in  obtaining  applications 
offering  thirty  month  projects  for  the 
bench-scale  development  of  real-time 
temperature  measurement 
instrumentation  for  high  temperature, 
high  pressure  coal-fired  slagging 
gasification  systems.  A  variety  of 
approaches,  including  the  use  of 
thermocouple-  or  optically-based 
techniques,  are  acceptable  as  long  as 
they  offer  the  clear  potential  to  meet  the 
aforementioned  objectives.  Furthermore, 
all  proposed  temperature  measurement 
instrumentation  must  be  suitable  for  use 
on  large-scale  slagging  gasification 
systems  and  applications  must  address 
issues  such  as  laboratory  scale-up, 
potential  placement  and  method  of 
mounting  on  actual  operating  systems. 

Awards 

DOE  anticipates  issuing  financial 
assistance  (cooperative  agreements)  for 
each  project  selected.  DOE  reserves  the 
right  to  support  or  not  support,  with  or 
without  discussions,  any  or  all 
applications  received  in  whole  or  in 
part,  and  to  determine  how  many 
awards  may  be  made  through  the 
solicitation  subject  to  funds  available. 
Approximately  $1  million  of  DOE 
funding  is  planned  for  this  solicitation. 
The  estimated  funding  by  the  DOE  is 
planned  to  be  approximately  $0.33 
million  per  award.  Cost  sharing  by  the 
applicant  is  required,  and  details  of  the 
cost  sharing  requirement  are  contained 
in  the  solicitation. 

Solicitation  Release  Date 

The  Program  Solicitation  is  expected 
to  be  ready  for  release  on  or  about  April 
16,  1999.  Applications  must  be  prepared 
and  submitted  in  accordance  with  Uie 
instructions  and  forms  contained  in  the 
Program  Solicitation 
Dale  A.  Siciliono, 

Contracting  Officer,  Acquisition  and 
Assistance  Division. 

|FR  Doc.  99-8999  Filed  4-12-99;  8:45  am) 

BIUING  COOE  •4S0-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Advisory 
Board;  Notice  of  Open  Meeting 
Correction 

On  March  26, 1999,  the  Department  of 
Energy  published  a  notice  of  open 
meeting  announcing  a  meeting  of  the 
Environmental  Management  Advisory 


Board  (64  FR  14714).  In  that  notice,  the 
meeting  was  scheduled  for  April  22-23, 
1999.  Today's  notice  is  announcing  that 
the  meeting  will  only  take  place  on 
April  22. 1999,  at  8:30am  to  3:0Gpm. 

Issued  in  Washington,  D.Q  on  April  8, 
1999. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  9&-9182  Filed  4-12-99;  8:45  ami 

BILUNG  CODE  •4S(M>1-P 


DEPARTMENT  OF  ENERGY 

Office  of  Environmental  Management 

Foreign  Research  Reactor  Spent 
Nuclear  Fuel  Fee  Policy 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Clarification  of  the  Fee  Policy 
for  Acceptance  of  Foreign  Research 
Reactor  Spent  Nuclear  Fuel. 

SUMMARY:  On  May  13, 1996,  DOE,  in 
consultation  with  the  Department  of 
State,  issued  a  Record  of  Decision  (ROD) 
on  a  Nuclear  Weapons  Nonproliferation 
Policy  Concerning  Foreign  Research 
Reactor  Spent  Nuclear  Fuel  (61  FR 
25092),  which  established  the  foreign 
research  reactor  spent  nuclear  fuel 
acceptance  program.  Under  this 
program,  DOE  will  accept  imtil  2009 
foreign  research  reactor  spent  nuclear 
fuel  and  target  material  containing 
uranium  enriched  in  the  United  States. 
The  ROD  stated  that  DOE  would 
announce  the  fee  policy  that  would 
apply  to  the  spent  fuel  acceptance 
program  in  a  separate  Federal  Register 
notice,  so  that  the  fee  policy  could  be 
changed  as  necessary  to  reflect  changes 
in  cost  or  new  information  relevant  to 
thepolicy. 

The  ROD  acknowledged  that,  if  the 
United  States  were  to  charge  all  foreign 
research  reactors  a  full-cost  recovery  fee 
for  the  acceptance  of  eUgible  spent  fuel, 
some  reactor  operators  would  not  have 
the  financial  resources  to  participate  in 
the  program.  This,  in  turn,  could  reduce 
the  amount  of  spent  fuel  brought  to  the 
United  States  for  management,  thereby 
increasing  the  risk  of  diversion  of  highly 
enriched  uranium  (HEU)  into  a  foreign 
nuclear  weapons  program.  Accordingly, 
DOE  and  the  Department  of  State 
decided  that  the  fee  charged  for 
participation  in  the  acceptance  program 
should  be  based  in  part  on  whether  the 
country  fit)m  which  the  spent  fuel  is 
transported  to  the  United  States  is 
categorized  as  one  having  a  "high- 
income  economy"  or  one  having  an 
"other-than-high-income  economy."  For 
countries  with  other-than-high-income 


Federal  Register /Vol.  64,  No.  70 /Tuesday.  April  13.  1999 /Notices 


18007 


economies,  the  United  States  will 
subsidize  receipt  of  the  spent  fuel  to 
maximize  participation  in  the 
acceptance  program. 

llie  fee  policy  annoimced  in  1996  (61 
FR  26507)  did  not  address  explicitly 
how,  during  the  course  of  the 
acceptance  program,  a  change  in  the 
economic  status  of  the  country  from 
which  spent  fuel  is  shipped  would 
affect  the  fee  charged  for  participation 
in  the  program.  DOE  will  initially 
determine  whether  a  foreign  research 
reactor  operator  is  located  in  a  country 
with  a  "high-income  economy"  or 
"other-than-high-income  economy" 
based  on  the  most  current  edition  of  The 
World  Bank  Development  Report  (The 
Report)  at  the  time  (he  contract  between 
the  foreign  research  reactor  operator  and 
DOE  is  signed.  This  notice  clarifies  that, 
diuing  the  term  of  the  contract,  if  the 
most  current  edition  of  The  Report, 
which  is  published  annually  in  October, 
reflects  a  change  in  the  status  of  the 
economy  of  the  coimtry  from  which  the 
spent  fuel  is  to  be  shipped  from  other- 
than-high-income  to  high-income,  a  fee 
will  be  charged  to  the  reactor  operator 
for  any  shipment  arriving  in  the  United 
States  in  the  next  fiscal  year  (starting 
October  1)  following  the  fiscal  year  in 
which  such  change  is  published.  The 
fee  charged  for  any  shipment  arriving  in 
the  United  States  in  the  same  fiscal  year 
in  which  such  change  in  economic 
status  is  published  in  The  Report  will  be 
based  on  the  country's  status  prior  to 
such  pubUcation.  In  the  event  that  the 
most  current  edition  of  The  Report 
reflects  a  change  in  the  status  of  the 
economy  of  the  coimtry  from  which  the 
spent  fuel  is  to  be  shipped  from  high- 
income  to  other-than-high-income, 
DOE'S  subsidy  of  shipments  would 
apply  to  any  shipments  initiated  after 
publication  in  The  Report  of  such  a 
change. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Chacey,  Director,  Office  of 
Spent  Fuel  Management  (EM-67),  U.S. 
Department  of  Energy,  1000 
Independence  Ave..  S.W.  Washington. 
D.C.  20585.  telephone  (202)  586-0671. 
SUPPt-EMENTARY  INFORMATION:  On  May 
13. 1996.  DOE  issued  a  ROD  on  a 
Nuclear  Weapons  NonproUferation 
Policy  Concerning  Foreign  Research 
Reactor  Spent  Nuclear  Fuel  (61  FR 
25092).  The  ROD  announced  that  over 
a  13-year  period  (1996-2009)  the  United 
States  will  accept  for  management 
approximately  19.2  metric  tonnes  of 
heavy  metal  (MTHM )  foreign  research 
reactor  spent  fuel  and  approximately  0.6 
MTHM  of  target  material  containing 
uranium  enriched  in  the  United  States. 
Because  HEU  can  be  used  directly  in  the 


production  of  nuclear  weapons,  the  goal 
of  the  acceptance  program  is  to  reduce 
the  availability  of  HEU  in  civil 
commerce  worldwide. 

The  ROD  specifies  that,  to  encourage 
foreign  research  reactor  operators  in 
coimtries  with  other-than-high-income- 
economies  to  participate  in  the 
acceptance  program,  the  United  States 
vrill  subsidize  receipt  of  their  spent  fuel. 
DOE  and  the  Department  of  State  jointly 
determined  in  the  ROD  that  many,  if  not 
all,  countries  with  other-than-high- 
income-economies  would  not  have  the 
financial  resources  to  participate  in  the 
acceptance  program  if  the  United  States 
were  to  charge  a  fee  for  the  acceptance 
of  spent  fuel  from  such  countries. 
Limited  participation  by  such  countries 
would  reduce  the  amount  of  spent  fuel 
accepted  in  the  United  States,  thereby 
increasing  the  risk  of  diversion  of  HEU 
into  a  foreign  nuclear  weapons  program. 
Whether  a  country  has  a  high-income 
economy  or  other-than-high-income 
economy  is  initially  determined  when  a 
contract  between  a  foreign  research 
reactor  operator  and  DOE  is  signed.  The 
determination  is  based  on  the  most 
current  edition  of  The  Report,  which  is 
published  annually  during  October.  If, 
during  the  term  of  the  contract.  The 
Report  reflects  a  change  in  the  status  of 
the  economy  of  the  country  which  the 
spent  fuel  is  to  be  shipped  from  other- 
than-high-income  to  high-income,  a  fee 
will  be  charged  to  the  reactor  operator 
for  any  shipment  arriving  in  the  United 
States  in  the  next  fiscal  year  (starting 
October  1)  following  the  fiscal  year  in 
which  such  change  is  published.  This 
period  of  approximately  one  year  has 
been  established  to  allow  time  for 
reactor  operators  in  countries  with 
changed  economic  status  to  renegotiate 
their  contracts  vrith  DOE  and,  as 
applicable,  identify  funding  to  transport 
the  spent  fuel  to  the  United  States  and 
to  pay  the  associated  fee. 

Altnough  this  fee  policy  clarification 
is  designed  to  ensiue  that  reactor 
operators  who  are  able  to  bear  costs  do 
so,  DOE  recognizes  that  fiscal 
arrangements  to  support  shipments 
must  be  made  in  advance.  Countries 
with  newly  changed  economic  status 
fitjm  other-than-high-income  economy 
to  high-income  economy  will  not 
necessarily  be  in  a  position  to  bear  these 
costs  in  the  year  of  their  changed  status. 
Thus,  no  fee  will  be  charged  for  any 
shipment  arriving  in  the  United  States 
in  the  same  fiscal  year  in  which  the 
change  in  economic  status  from  other- 
than-high-incMne  to  high-income  is 
published.  DOE  will  not  subsidize  any 
shipment  arriving  in  the  United  States 
in  the  next  fiscal  year  following  the 
fiscal  year  in  which  the  changed  status 


is  published  in  The  Report.  Further, 
DOE  would  not  subsidize  shipments  in 
subsequent  years  unless  the  economy  of 
the  coimtry  in  question  were  again 
reclassified  as  having  an  other-than- 
high-income  economy  by  a  new  edition 
of  The  Report. 

For  those  countries  whose  economic 
status  changes  from  high-income 
economy  to  other-than-high-income 
economy,  as  published  in  The  Report, 
DOE'S  subsidy  of  shipments  would 
apply  to  any  shipment  initiated  after 
publication  in  The  Report  of  such  a 
change. 

This  clarification  will  be  effective  on 
October  1, 1999.  This  notice  is  being 
published  well  in  advance  of  the 
effective  date  to  provide  ample  time  for 
potentially  affected  foreign  research 
reactor  operators  to  plan  for  any 
financial  arrangements  that  may  become 
necessary.  For  those  reactor  operators 
planning  vtrith  EXDE  for  i  ^pment 
scheduled  to  arrive  in  the  United  States 
prior  to  October  1, 1999,  any  applicable 
fee  will  be  based  upon  the  respective 
countiy's  economic  status  as  reported  in 
the  ROD  that  was  issued  in  May  1996. 

Issued  in  Washington,  DC,  on  April  6, 
1999. 

David  G.  Huizsnga, 

Acting  Deputy  Assistant  Secretary  for  Nuclear 
Material  and  Facility  Stabilization,  Office  of 
Environmental  Management. 
(FR  Doc.  99-9181  Filed  4-12-99;  8:45  am] 

BIUMO  COOE  6460-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP»»-273-000] 

ANR  Pipeline  Company;  Notice  of 
PropoMd  Changes  In  FERC  Gas  Tariff 

April  7, 1999. 

Take  notice  that  on  March  31, 1999, 
ANR  Pipeline  Company  (ANR)  tendered 
for  fiUng  as  part  of  its  FERC  Gas  Tariff, 
the  following  tariff  sheet  to  become 
effective  May  1,1999: 

Twenty-Fifth  Revised  Sheet  No.  17 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  eliminate 
the  Upstream  Pipeline  Surcharge  filed 
in  Docket  No.  RP98-177-O00  due  to  the 
expiration  of  the  amortization  period  for 
the  recovery  amount. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  mth  Sections 
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385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  Bled  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/oaline/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watioii,  |r.. 
Acting  Secretary. 

[FR  Doc.  99-9117  Filed  4-12-99;  8:45  ami 
BILUNO  CODE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-277-000] 

CNQ  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

April  7, 1999. 

Take  notice  that  on  April  1, 1999, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1 ,  the  following  tariff  sheet,  with  an 
effective  date  of  May  1, 1999: 

Forty-Seventh  Revised  Sheet  No.  32 

CNG  states  that  the  purpose  of  this 
filing  is  to  submit  CNG's  quarterly 
revision  of  the  Section  18.2.B  Surcharge, 
effective  for  the  three-month  period 
commencing  May  1,  1999.  The  charge 
for  the  quarter  ending  April  30, 1999 
has  been  $0.0211  per  EH,  as  authorized 
by  Commission  order  dated  January  26, 
1999  in  Docket  No.  RP99-198-000. 
CNG's  proposed  Section  18. 2. B 
surcharge  for  the  next  quarterly  period 
is  $0.0194  per  Dt.  The  revised  surcharge 
is  designed  to  recover  $124,591  in 
Stranded  Account  No.  858  Costs,  which 
CNG  incurred  for  the  period  of 
December,  1998  through  February,  1999. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 


with  Section  154.210  of  the 
Conmiission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-9119  Filed  4-12-99;  8:45  am] 

BILLING  CODE  STIT-OI-M 


DEPARTKflENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  CP99-269-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanltet  Authorization 

April  7, 1999. 

Take  notice  that  on  March  22, 1999, 
as  supplemented  April  6, 1999, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia  22030-0146,  filed  a 
prior  notice  request  with  the 
Commission  in  Docket  No.  CP99-269- 
000  pursuant  to  Sections  157.205, 
157.208(a),  157.212(a),  and  157.216  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  modify  an  existing  delivery  point  in 
Scioto  Coimty,  Ohio,  under  Columbia's 
blanket  certificate  issued  in  Docket  No. 
CP83-76-O00  pursuant  to  Section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  request  which  is  open  to  the  public 
for  inspection.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance. 

Columbia  proposes  to  modify  an 
existing  delivery  point  used  to  serve 
Columbia  Gas  of  Ohio's  (COH) 
customer,  Aristech  Chemical 
Corporation  (Aristech)  in  Scioto  County. 
Columbia  proposes  to  modify  the 
existing  metering  station  by  installing 
and  owning  electronic  measuring 
equipment,  and  replacing 
approximately  1.7  miles  of  6-inch 
diameter  pipe  with  1.7  miles  of  10-inch 
diameter  pipe.  Columbia  states  that  it 
would  increase  deliveries  at  the 
Aristech  delivery  point  from  15,000 
dekatherms  equivalent  of  natural  gas  per 
day  at  the  modified  delivery  point. 
Columbia,  however,  further  states  that 
COH  has  not  requested  an  increase  in  its 
firm  entitlements.  COH  states  that  it 


would  cover  the  increased  deliveries  at 
the  Aristech  delivery  point  by  shifting 
volumes  at  other  delivery  volumes  at 
other  delivery  points.  Thus,  the 
proposed  increased  in  delivery  volumes 
at  the  Aristech  delivery  point  would 
have  no  impact  on  Columbia's  design 
day  or  annual  obligations  to  its  other 
customers.  Columbia  states  that  COH 
would  reimburse  Colimibia 
approximately  $952,600  for  the 
modification  cost  of  the  Aristech 
delivery  point. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request,  ff  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  wiUidrawn  widiin  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-9110  Filed  4-12-99;  8:45  am) 
BILUNO  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP97-287-031] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

April  7, 1999. 

Take  notice  that  on  April  1, 1999,  El 
Paso  Natural  Gas  Company  (EL  Paso) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A,  the  following  tariff 
sheets  to  become  effective  April  1, 1999: 

Twenty-Third  Revised  Sheet  No.  30 
Fourteenth  Revised  Sheet  No.  31 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  to  implement 
three  negotiated  rate  contracts  pursuant 
to  the  Commission's  Statement  of  Policy 
on  Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines  issued  January  31, 1996  at 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
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888  First  Street,  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.fBrc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

(FR  Doc.  9»-4116  Filed  4-12-99;  8:45  am] 
MjjNQ  CODE  ffnr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-128-012] 

Iroquois  Gas  Transmission  Systems, 
LP.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

April  7, 1999. 

Take  notice  that  on  March  31, 1999. 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets.  The  proposed  effective 
dates  of  these  revised  tariff  sheets  are  as 
noted. 

EfEsctive  November  1, 1998 

Second  Substitute  Twenty-first  Revised 

Sheets  No.  4. 
Second  Substitute  Twenty-second  Revised 

Sheets  No.  4. 

Effective  January  1. 1999 

Second  Substitute  Twenty-third  Revised 
Sheete  No.  4. 

Iroquois  states  that  these  sheets  were 
submitted  in  compliance  with  the 
Commission's  order  on  rehearing  issued 
March  11, 1999  and  replaces  three  of  the 
tariff  sheets  that  were  submitted  on 
March  26, 1999  in  Docket  No.  RP97- 
126-008.  The  tariff  sheets  included 
herewith  reflect  previously  approved 
language  which  was  inadvertently 
omitted  bom  Iroquois  March  26th  filing. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 


385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filml  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

(FR  Doc.  99-9115  Filed  4-12-99;  8:45  am] 
BHXMQ  COM  tTir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  RP9»-274-O0(q 

Kern  River  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

April  7, 1999. 

Take  notice  that  on  March  31, 1999, 
Kern  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volimie  No.  1,  the  following  tariff 
sheets,  to  be  effective  May  1, 1999. 

Fourteenth  Revised  Sheet  No.  5 
Twelfth  Revised  Sheet  No.  6 
Second  Revised  Sheet  No.  16 
Original  Sheet  No.  16-A 
Sixth  Revised  Sheet  No.  70 
Second  Revised  Sheet  No.  117 
Original  Sheet  No.  117-A 
Second  Revised  Sheet  No.  125 
Original  Sheet  No.  125-A 
Second  Revised  Sheet  No.  126 
Seventh  Revised  Sheet  No.  500-A 
First  Revised  Sheet  No.  507 
Seventh  Revised  Sheet  No.  600-A 
First  Revised  Sheet  No.  610 
Seventh  Revised  Sheet  No.  700-A 
Third  Revised  Sheet  No.  712 
Third  Revised  Sheet  No.  802 
Second  Revised  Sheet  No.  831 
Original  Sheet  No.  831-A 
First  Revised  Sheet  No.  889 
First  Revised  Sheet  No.  890 
Fifth  Revised  Sheet  No.  891 

Kern  River  states  that  the  purpose  of 
this  filing  is  to  implement  the  terms  of 
a  Stipulation  and  Agreement  of 
Settlement  dated  March  31, 1999 
(Settlement).  Key  features  of  the 
Settlement,  which  resulted  from 
extensive  negotiations  and  a 
collaborative  effort  between  Kern  River 
and  its  customers,  include:  (1)  an 
overall  reduction  in  Kem  River's  base 
tariff  rate;  (2)  a  modification  to  Kem 


River's  SFV  rate  design  methodology; 
(3)  a  rate  increase  moratorium  and  a  rate 
case  filing  requirement;  (4)  a 
requirement  to  reduce  rates  in  the  event 
of  a  roUed-in  rate  system  expansion;  and 
(5)  an  opportunity  for  Kem  River's 
customera  to  share  in  potential  savings 
resulting  from  the  refinancing  of  debt 
and  to  share  in  revenues  above  a  pre- 
determined annual  threshold  level  Kem 
River  states  that  it  is  submitting  with 
this  tariff  filing  an  Offer  of  Settlement, 
an  Explanatory  Statement,  and  the 
Stipulation  and  Agreement  of 
Settlement  referenced  above. 

Kem  River  also  is  including  a  Motion 
for  Shortened  Comment  Period  with 
respect  to  the  Settlement,  seeking  Initial 
Comments  on  the  Settlement  by  April 
12. 1999  and  Reply  Comments  by  April 
19. 1999. 

Kem  River  states  that  a  copy  of  this 
filing  has  been  served  upon  Kem  River's 
customera  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Cbmmission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-9118  Filed  4-12-99;  8:45  am) 
BNJJNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9»-1 33-002] 

Mississippi  Rhrer  Transmission 
Corporation;  Notice  of  Filing 

April  7, 1999. 

Take  notice  that  on  April  1. 1999. 
Mississippi  River  Transmission 
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Corporation  (MRT)  tendered  for  filing  a 
supplement  to  its  January  16, 1999 
Refund  and  Repayment  Plan,  which 
provided  for  refunds  of  MRT's 
overrecovery  of  Gas  Supply 
Reahgnment  Costs  (GSRC). 

MRT  states  that  the  supplemental 
filing  is  necessary  to  remove  a  contract 
from  its  refund  calculation  that  should 
have  been  excluded  irom  its  refund 
report  in  its  January  16th  filine. 

MRT  states  that  a  copy  of  this  filing 
is  being  mailed  to  each  of  MRT's 
customers,  parties  to  this  proceeding 
and  to  the  state  commissions  of 
Arkansas,  Illinois  and  Missouri. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  April  14,  1999. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr. 
Acting  Secretary. 

|FR  Doc.  99-9113  Filed  4-12-99;  8:45  am] 
BIUMO  COOE  SriT-tl-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-27ft-000] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Filing 

April  7, 1999. 

Take  notice  that  on  April  1, 1999, 
Rehant  Energy  Gas  Transmission 
Company  (REGT)  submitted  its  annual 
revenue  crediting  filing  pursuant  to  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  Section  5.7(c)(ii)(2)B 
(Iml)alance  Cash  Out),  Section 
23.2(b){iv)  (IT  and  SBC  Revenue 
Crediting)  and  Section  23.7  (IT  Revenue 
Credit). 

REGT  states  that  its  filing  addresses 
the  period  from  February  1, 1998 
through  January  31, 1999.  The  IT  and 
FT  Cash  Balancing  Revenue  Credits  and 
the  IT  Revenue  Credit  for  the  period 
reflected  in  this  filing  are  zero.  Since 
REGT's  current  tariff  sheets  already 
reflect  zero  Cash  Balancing  and  IT 


Revenue  Credits,  no  tariff  revisions  are 
necessary. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
April  14, 1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wrww.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-9114  Filed  4-12-99;  8:45  am] 

MLUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM99-3-31-000] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

April  7, 1999. 

Take  notice  that  on  April  1, 1999, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volimie  No.  1,  to  be 
effective  May  1,  1999: 

Seventeenth  Revised  Sheet  No.  5 
Sixteenth  Revised  Sheet  No.  6 

REGT  states  that  the  revised  tariff 
sheets  are  being  filed  in  accordance 
with  the  methodologies  set  forth  in 
Sections  27  and  28  of  REGT's  General 
Terms  and  Conditions,  which  require 
REGT  to  adjust  its  fuel  percentages  and 
Electric  Power  Costs  (REPCT)  Tracker 
each  October  1  and  April  1  based  on 
actual  data  for  the  twelve  month  period 
ending  June  30  and  December  31 
respectively.  This  filing  constitutes 
REGT's  fuel  percentages  and  EPC 
Tracker  adjustments  which  will  be 
effective  May  1, 1999.  The  worksheets 
attached  hereto  as  Appendix  B  provide 
supporting  calculations  used  in  deriving 
the  proposed  fuel  percentages.  The 
worksheets  attached  hereto  as  Appendix 


C  provide  supporting  calculations  used 
in  deriving  the  EPC  Tracker.  Due  to  the 
lack  of  a  full  year  of  electric  compressor 
utilization,  estimated  EPC  Tracker  costs 
are  still  utilized  in  the  calculations,  but 
have  been  adjusted  to  reflect  actual  data 
for  the  period  that  the  electric 
compressor  was  in  operating  during  the 
twelve  months  ended  December  31, 
1998. 

REGT  respectfully  requests  that  the 
Commission  grant  RECT  any  waivers  to 
the  Commission's  regulations  which 
may  be  necessary  to  make  this  filing 
effective  as  of  May  %,  1999,  and  to  the 
extent  necessary,  moves  pursuant  to  18 
CFR  154.7(a)(9)  for  the  referenced  tariff 
sheets  to  go  into  effect  on  said  date. 

REGT  states  that  this  filing  has  been 
mailed  to  each  of  REGT's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergera, 
Secretary. 

[FR  Doc.  99-9121  Filed  4-12-99;  8:45  ami 
BILLMG  COOE  VTir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-197-036] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Refund  Report 

April  7, 1999. 

Take  notice  that  on  March  31, 1999, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  a  refund  report  showing  that  on 
March  1, 1999,  Transco  submitted 
refunds/surcharges,  including  interest, 
amoimting  to  $93,704,019.69  to  all 
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affected  shippers  in  Docket  No.  RP95- 
197-000.  et  al. 

Transco  states  that  on  December  1. 
1998.  the  Commission  issued  its 
Opinion  and  Order  on  Rehearing 
(Opinion  No.  414-B)  (Order)  where  the 
Commission  determined  the  return  to  be 
used  in  developing  rates  for  the  Docket 
No.  RP95-197  rate  period  of  September 
1, 1995  through  April  30. 1997.  The  date 
for  refunds  imder  Opinion  414-B  and 
Article  IV  of  the  Jime  19, 1996 
Stipulation  and  Agreement  in  Docket 
Nos.  RP95-197.  et  al.  (the  Agreement) 
was  established  as  January  30. 1999.  On 
January  28, 1999,  however,  the 
Commission  granted  Transco 's  motion 
for  an  extension  of  time  within  which 
to  refile  its  recalculated  rates  and  to 
make  refunds  imtil  March  31. 1999. 

On  February  25. 1999.  Transco  filed 
the  recalculated  rates  in  compliance 
with  Ordering  Paragraph  (B)  of  Opinion 
414-B  (February  25  Filing). 

Based  on  the  February  25  Filing, 
storage  and  transportation  refunds  have 
been  calculated  for  the  period 
September  1, 1995  (the  beginning  of  the 
Docket  No.  95-197  rate  period)  through 
July  31. 1996  based  on  the  difference 
between  the  amounts  refunded  on  May 
30, 1997  pursuant  to  Article  IV  of  the 
Agreement  and  amoimts  calciilated 
utilizing  Transco's  allowed  rate  of 
return  as  set  forth  in  the  February  25 
Filing.  For  the  period  August  1. 1996 
through  April  30. 1997  (the  end  of  the 
Docket  No.  95-197  rate  period),  storage 
and  transportation  refunds  have  been 
calculated  based  on  the  difference 
between  the  billed  rates  pursuant  to  the 
Agreement  and  the  amounts  calculated 
utilizing  the  rates  set  forth  in  the 
February  25  Filing. 

Any  person  desiring  to  protest  said 
filing  shoidd  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  April  14. 1999. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/onIine/rim8.htm  (call 
202-208-2222  for  assistance). 
Linwrood  A.  Watson,  Jr^ 
Acting  Secretary. 

(FR  Doc  99-9111  Filed  4-12-99;  8:45  am] 
BILUNQ  COOC  t717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9»-272-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 

April  7, 1999 

Take  notice  that  on  March  31. 1999. 
Transcontinental  Gas  Pipe  Line 
Corporation  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Voliune  No.  1,  Second  Revised  Sheet 
No.  374F.01.  to  become  effective  May  1. 
1999. 

Transco  states  that  the  purpose  of  the 
filing  is  to  revise  Section  42.10(a)  of  the 
General  Terms  and  Conditions  of 
Transco's  tariff  to  permit  a  Replacement 
Shipper  that  desires  to  re-release 
capacity  to  specify  Recall  Rights  for  that 
re-released  capacity  even  though  Recall 
Rights  were  specified  by  a  prior 
Releasing  Shipper.  Section  42.10(a) 
currently  provides,  in  part,  that  "(rjecall 
conditions  cannot  be  expanded  or  in 
any  way  modified  by  subsequent 
Releasing  Shippers."  Although  that 
prohibition  on  subsequent  Recall  Rights 
was  approved  by  the  Commission  as 
part  of  Transco's  Order  No.  636 
compliance  filing.  Transco  proposes  to 
delete  that  prohibition  so  as  to  provide 
a  Replacement  Shipper  with  increased 
flexibihty  in  structuring  a  re-release  of 
capacity,  including  specifying  Recall 
Rights  for  that  re-released  capacity. 
Transco  submits  that  granting  shippers 
this  additional  flexibihty  in  managing 
their  capacity  release  transactions 
furthers  the  Commission's  goal  in  Order 
No.  636  of  fostering  a  robust  secondary 
market  in  capacity. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  vrishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.u8/online/ 


rims.htm  (call  202-208-2222  for 

assistance). 

Unwood  A.  Wataon,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-9112  Filed  4-12-99;  8:45  am] 

MLUNO  CODE  CnT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP9»-278-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

April  7, 1999 

Take  notice  that  on  April  1. 1999, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1.  Fifth 
Revised  Sheet  No.  250A  and  Fourth 
Revised  Sheet  No.  3741.  The  proposed 
effective  date  of  the  attached  tariff 
sheets  is  May  1. 1999. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  incorporate  language 
into  Section  44  of  the  General  Terms 
and  Conditions  of  Transco's  tariff  that 
clarifies  Transco's  and  its  customers 
right  to  extend  Part  284  service 
agreements.  The  tariff  provision 
specifies  that  the  length  of  the  contract 
term  extensions  will  be  mutually  agreed 
to,  on  a  case-by-case  basis. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room.  This  tiling  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
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rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-9120  Filed  4-12-99;  8:45  ami 

BILLING  CODE  C/IT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  Nos.  RPM-271-000  and  RP89-183- 
002] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  7,  1999. 

Take  notice  that  on  March  31, 1999, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  tariff 
sheets,  with  the  proposed  effective  date 
of  May  1,1999: 

Seventh  Revised  Sheet  No  6 
Tenth  Revised  Sheet  No  6A 

Williams  states  that  this  filing  is  being 
made  pursuant  to  Article  14  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
Williams  hereby  submits  its  second 
quarter,  1999,  report  of  GSR  costs. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  peaty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 


rims.htm  (call  (202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-9123  Filed  4-12-99;  8:45  amj 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-1 478-01 5.  et  ai.] 

Electrade  Corporation,  et  ai.;  Electric 
Rate  and  Corporate  Regulation  Filings 

April  6, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Electrade  Corporation 

(Docket  No.  ER94-1478-0151 

Take  notice  that  on  April  1. 1999,  the 
above-mentioned  power  marketer  filed  a 
quarterly  report  with  the  Commission  in 
the  above-mentioned  proceeding  for 
information  only.  This  filing  is  available 
for  public  inspection  and  copying  in  the 
Pubhc  Reference  Room  or  on  the 
internet  at  www.ferc.fed.us/online/ 
rims.htm  for  viewing  and  downloading 
(call  202-208-2222  for  assistance). 

2.  Duke  Enei^  Corporation 

(Docket  No.  ER97-2398-004) 

Take  notice  that  on  April  1, 1999, 
Duke  Energy  Corporation  tendered  for 
filing  its  compliance  filing  in  the  above- 
reference  docket. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Entergy  Services,  Inc. 

(Docket  No.  ER99-871-000] 

Take  notice  that  on  March  12. 1999, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  an  amendment  to  its  filing  of  five 
Interchange  Agreements.  The 
Interchange  Agreements  are  between 
Entergy  Services,  Inc.,  the  Entergy 
Operating  Companies  and  the  followring 
entities:  Jacksonville  Electric  Authority, 
Commonwealth  Edison  Company, 
Wisconsin  Electric  Power  Company, 
Virginia  Electric  and  Power  Company 
and  Paragould  Qty  Light  &  Water. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Lakewood  Cogeneration  Limited 
Partnership 

(Docket  No.  ER99-1 2 13-001] 

Take  notice  that  on  March  29, 1999, 
Lakewood  Cogeneration  Limited 
Partnership  (Lakewood)  submitted  for 
filing  a  second  amended  Code  of 
Conduct  Regarding  the  Relationship 
between  Lakewood  Cogeneration 
Limited  Partnership  and  Consumers 
Energy  Company  (Code  of  Conduct)  in 
compliance  with  Ordering  Paragraph  A 
of  the  Commission's  February  26, 1999 
Order  Conditionally  Accepted  for  Filing 
Proposed  Market-Based  Rates. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Monmbath  Energy,  Inc. 

(Docket  No.  ER9»-1293-O01| 

Take  notice  that  on  April  1, 1999, 
Monmouth  Energy,  Inc.,  tendered  for 
filing  its  refund  report  in  accordance 
with  the  Commission's  Order  of  March 
12, 1999  in  Docket  No.  ER99-1 293-000. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Cinergy  Services,  Inc. 

(Docket  No.  ERg9-1662-O00) 

Take  notice  that  on  April  1 ,  1999, 
Cinergy  Services,  Inc.,  acting  as  agent 
for  and  on  behalf  of  The  Cincinnati  Gas 
&  Electric  Company  and  PSI  Energy, 
Inc.,  tendered  for  filing  an  amended 
Service  Agreement  for  firm  point-to- 
point  transmission  service  entered  into 
between  Cinergy  and  itself  under 
Cinergy 's  Open  Access  Transmission 
Tariff. 

Piirsuant  to  the  Commission's  letter 
order  dated  March  2, 1999  in  this 
proceeding,  Cinergy's  filing  was 
amended  to  include  specific  points  of 
receipt  and  specify  capacity  reservations 
for  each  receipt/delivery  point 
combination. 

Cinergy  states  that  it  has  served 
copies  of  its  filing  upon  all  parties  of 
record  in  this  proceeding. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Ohio  Edison  Company,  Pennsylvania 
Power  Company,  The  Cleveland 
Electric  lUiuninating  Company,  and 
The  Toledo  Edison  Company 

(Docket  No.  ER99-1 700-000] 

Take  notice  that  on  April  1, 1999, 
Ohio  Edison  Company,  Pennsylvania 
Power  Company,  The  Cleveland  Electric 
Illuminating  Company,  and  The  Toledo 
Edison  Company  (collectively  the 
FirstEnergy  Operating  Companies) 
tendered  for  filing  an  amendment  to  its 
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Service  Agreement  filed  February  3, 
1999,  under  which  FirstEnergy 
Operating  Companies  will  take  Network 
Integration  Transmission  Service  under 
their  Open  Access  Transmission  Tariff 
(Tarifi),  in  compliance  with  a  March  8, 
1999,  letter  from  the  Director  of  the 
Commission's  Division  of  Rate 
Applications  in  Docket  No.  ER99-1700- 
000. 

The  FirstEnergy  Operating  Companies 
request  that  these  agreements,  as 
amended  by  the  April  1, 1999  filing,  be 
made  effective  as  of  the  date  the 
Commission  issues  an  order  approving 
the  FirstEnergy  Operating  Companies' 
September  25, 1998  Offer  of  Settlement 
in  Docket  Nos.  ER97-412-000,  ER97- 
413-000  and  ER9&-1932-O00,  which 
has  been  certified  to  the  Commission  by 
the  presiding  administrative  law  judge 
in  those  proceedings  and  awaits 
Commission  approval.  The  FirstEnergy 
Operating  Companies  also  filed  a 
revised  Index  of  Customers  to  be 
incorporated  into  the  Tariff. 

The  FirstEnergy  Operating  Companies 
state  that  a  copy  of  their  filing  has  been 
served  on  the  Public  Utilities 
Commission  of  Ohio  and  the 
Peimsylvania  Public  Utility 
Commission. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Consumers  Energy  Company 

{Docket  No.  ER99-2107-O001 

Take  notice  that  on  March  30, 1999, 
Consimiers  Energy  Company 
(Consimiers)  tendered  for  filing  a 
request  for  an  April  12, 1999  effective 
date  for  two  Facilities  Agreements 
Between  Consumers  Energy  Company 
and  CMS  Generation  Michigan  Power, 
L.L.C.  which  were  filed  earlier  in  this 
docket. 

Copies  of  the  filing  were  served  upon 
CMS  Generation  Michigan  Power, 
L.L.C.,  those  on  the  official  service  list 
in  this  docket  and  upon  the  Michigan 
Public  Service  Commission. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  ECONnergy  PA,  Inc. 

[Docket  No.  ER99-2 183-001] 

Take  notice  that  on  March  29, 1999, 
ECONnergy  PA,  Inc.  filed  a  withdrawal 
of  its  Petition  for  Acceptance  of  Initial 
Rate  Schedule,  Waivers  and  Blanket 
Authority. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Hardee  Power  Partners  Limited 

[Docket  No.  ER99-2341-OO0] 

Take  notice  that  on  March  31, 1999, 
Hardee  Power  Partners  Limited  (HPP) 
tendered  for  filing  a  Sales  Tariff  imder 
which  HPP  would  be  authorized  to  sell 
electric  capacity  and/or  energy  at 
market-based  rates. 

HPP  proposes  that  the  Sales  Tariff  be 
made  effective  on  April  1, 1999,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirement. 

HPP  states  that  a  copy  of  the  filing  has 
been  served  on  the  Florida  Public 
Service  Commission. 

Comment  date:  April  20. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Tampa  Electric  Company 

[Docket  No.  ER99-2 34 2-000] 

Take  notice  that  on  March  31, 1999, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  Sales 
Tariff  \mder  which  Tampa  Electric 
would  be  authorized  to  sell  electric 
capacity  and/or  energy  at  market-based 
rates.  Tampa  Electric  also  tendered  for 
filing  a  Reassignment  Tariff  under 
which  Tampa  Electric  would  be 
authorized  to  reassign  transmission 
capacity  reserved  or  acquired  for  its 
own  use. 

Tampa  Electric  proposes  that  the 
Sales  Tariff  and  Reassignment  Tariff  be 
made  effective  on  April  1, 1999,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirement. 

Tampa  Electric  states  that  a  copy  of 
the  filing  has  been  served  on  the  Florida 
Public  Service  Commission. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Avista  Corporation 

[Docket  No.  ER99-2349-O00] 

Take  notice  that  on  April  1, 1999, 
Avista  Corporation  (Avista)  petitioned 
the  Commission  for  acceptance  of  a  new 
code  of  conduct  as  a  supplement  to  its 
market-based  rate  schedule,  FERC 
Electric  Tariff,  Original  Volume  No.  9. 
Avista  asserts  that  the  proposed  code  of 
conduct  complies  with  all  of  the 
Commission's  current  requirements  for 
codes  of  conduct  of  franchised  public 
utilities  that  have  affiUates  with  market- 
based  rates. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PacifiCorp 

[Docket  No.  ER99-2352-000] 

Take  notice  that  on  March  31, 1999, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 


Commission's  Rules  and  Regulations, 
the  Letter  Agreement  with  Western 
Power  Administration  under 
PacifiCorp's  Rate  Schedule  FERC  No. 
328. 

Copies  of  this  filing  were  suppUed  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Conunission  of  Oregon. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Southwest  Power  Pool 

(Docket  No.  ER99-2353-000] 

Take  notice  that  on  March  31, 1999, 
Southwest  Power  Pool  (SPP)  tendered 
for  filing  seven  executed  service 
agreements  and  three  unexecuted 
service  agreements  for  loss 
compensation  service  under  the  SPP 
Tariff. 

SPP  requests  an  effective  date  of 
March  1, 1999  for  each  of  these 
agreements. 

Copies  of  this  filing  were  served  upon 
all  parties  to  the  service  agreements. 

Comment  date:  April  20. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER99-2354-0Q0] 

Take  notice  that  on  March  31, 1999 
The  Dayton  Power  and  Light  Company 
(Dayton)  submitted  service  agreements 
establishing  DvikeSolutions,  Inc.  and 
PP&L  EnergyPlus  as  a  customer  imder 
the  terms  of  Dayton's  Market-Based 
Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
DukeSolutions,  Inc.  and  PP&L 
EnergyPlus,  and  the  PubUc  Utilities 
Commission  of  Ohio. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-235S-O0O) 

Take  notice  that  on  March  31, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company,  Western 
Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company 
(including  Holyoke  Power  and  Electric 
Company)  and  Public  Service  Company 
of  New  Hampshire,  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the     ^ 
Commission's  Regulations,  a  rate 
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schedule  change  for  sales  of  electric 
energy  to  Sterling  Municipal  Light 
Department. 

NUSCO  requests  that  the  rate 
schedule  change  become  effective  on 
April  1. 1999. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Sterling  Municipal 
Light  Department  and  the  Massachusetts 
Department  of  Telecommunications  and 
Energy. 

Comment  date:  April  20. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Public  Service  Company  of 
Colorado 

(Docket  No.  ER99-2  3  56-000] 

Take  notice  that  on  March  31, 1999, 
Public  Service  Company  of  Colorado 
submitted  for  filing  a  power  purchase 
agreement  with  Yampa  Valley  Electric 
Association,  Inc. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Carolina  Power  &  Light  Company 

(Docket  No.  ER99-2357-000) 

Take  notice  that  on  March  31, 1999, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  an  executed 
Service  Agreement  with  Minnesota 
Power,  Inc.  imder  the  provisions  of 
CP&L's  Market-Based  Rates  Tariff.  FERC 
Electric  Tariff  No.  4.  This  Service 
Agreement  supersedes  the  un-executed 
Agreement  originally  filed  in  Docket  No. 
ER98-3385-00G  and  approved  effective 
May  18, 1998. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  April  20, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Soyland  Power  Cooperative,  Inc. 

(Docket  No.  ER9»-2358-O00l 

Take  notice  that  on  April  1, 1999, 
Soyland  Power  Cooperative,  Inc. 
(Soyland),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(the  Commission)  a  notice  of 
cancellation  of  its  all-requirements 
service  contract  with  Com  Belt  Electric 
Cooperative,  Inc.,  (Com  Belt).  Soyland 
states  that  Com  Belt  has  mutually 
agreed  to  cancel  the  agreement  and 
Soyland  will  no  longer  provide  all- 
requirements  electric  service  to  Com 
Belt. 

Soyland  requests  an  effective  date  of 
April  1, 1999,  for  the  notice  of 
cancellation.  Accordingly,  Soyland 
request  waiver  of  the  Commission's 
Regulations. 


Soyland  states  that  a  copy  of  the  filing 
has  been  served  on  Com  Belt. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  PP&L,  Inc. 

[Docket  No.  ER99-2359-000) 

Take  notice  that  on  April  1, 1999, 
PP&L,  Inc.  (PP&L),  tendered  for  filing  a 
Service  Agreement  dated  Febmary  4, 
1999  with  FPL  Energy  Power  Marketing, 
Inc.  (FPL),  under  PP&L's  Market-Based 
Rate  and  Resale  of  Transmission  Rights 
Tariff.  FERC  Electric  Tariff,  Original 
Revised  Volume  No.  5.  The  Service 
Agreement  adds  FPL  as  an  eligible 
customer  imder  the  Tariff. 

PP&L  requests  an  effective  date  of 
April  1, 1999,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  FPL  and  to  the 
Pennsylvania  Public  Utility 
Conunission. 

Comment  date:  April  21, 1999.  in 
accordance  with.  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  United  States  Department  of  Energy 
Bonneville  Power  Administration 

[Docket  Nos.  N)97-3-006  and  EL99-49-000) 

Take  notice  that  on  March  30, 1999, 
United  States  Department  of  Energy 
filed  a  request  for  withdrawal  of 
Boimeville's  petition  for  Expedited 
Declaratory  C)rder  Approving  an 
Amendment  to  Bonneville's  Open 
Access  Transmission  Tariff  and  for 
Exemption  in  Lieu  of  Filing  Fee  filed 
with  the  Commission  on  March  23. 
1999. 

Comment  date:  April  19, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Intemet  at  http:// 


www.ferc.fed.us/  online/rims.htm  (call 

202-208-2222  for  assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  99-9109  Filed  4-12-99;  8:45  am] 

MLUNQ  CODE  •717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License  and 
SolldUng  Comments,  Motions  To 
intervene,  and  Protests 

April  7, 1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Conunission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  to 
I  jj  con  SO 

b.  Project  No:  10805-022. 

c.  Date  Filed:  Febmary  24, 1999. 

d.  Applicant:  Midwest  Hydraulic 
Company. 

e.  Name  of  Project:  Hatfield 
Hydroelectric  Project. 

f.  Location:  The  Hatfield  Project  is 
located  on  the  Black  River,  in  Hatfield 
Township,  in  Jackson  and  Clark 
Coimties,  Wisconsin.  The  project  does 
not  utilize  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gregg 
Blanche,  Midwest  Hydraulic  Company, 
13561  West  Bay  Shore,  Suite  3000, 
Traverse  Qty,  MI  49684,  (616)  941- 
0718. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mrs. 
Doan  Pham  at  (202)  219-2851,  or  E-mail 
address:  doan4)ham@ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  May  17, 1999. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  Mail  Code: 
DLC,  HL-11.1,  888  First  Street,  N.E., 
Washington,  DC  20426. 

Please  include  the  project  number 
(10805-022)  on  any  comments  or 
motions  filed. 

k.  Description  of  Proposal:  The 
licensee  is  proposing  to  install  two  400- 
kW  turbine-generators  to  discharge 
minimum  flows  at  the  dam,  rather  than 
the  one  430-kW  minimimi  flow  imit 
authorized  in  the  project  license.  The 
proposed  units  could  provide  additional 
flows  to  the  bypass  reach  beyond  what 
is  authorized.  'The  filing  also  included 
updated  exhibit  drawings  and  comment 
letters  from  the  Wisconsin  DNR. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
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inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calUng  (202)  208-1371.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
appUcable,  and  the  Project  Nxunber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  AppUcant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  99-9122  Filed  4-12-99;  8:45  am) 
BNXMO  CODE  CTir-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«323-3] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Acid  Rain 
Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Add  Rain  Program,  OMB 
Control  Number:  2060-0258,  Expiration 
date:  May  31, 1999.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  May  13, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Sandy  Fanner  at  EPA  by  phone 
at  (202)  260-2740.  by  email  at 
farmer.sandy@epamail.epa.gov,  or 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://www.epa.gov/icr  and 
refer  to  EPA  ICR  No.  1633.12. 
SUPPLEMENTARY  INFORMATION: 

Title:  Acid  Rain  Program  (OMB 
Control  No.  2060-0258;  EPA  ICR  No. 
1633.12  )  expiring  5/31/1999.  This  is  a 
request  for  extension  of  a  currently 
approved  collection. 

Abstract:  The  Acid  Rain  Program  was 
established  under  Title  IV  of  the  1990 
Clean  Air  Act  Amendments.  The 
program  calls  for  major  reductions  of 
the  pollutants  that  cause  acid  rain  while 
establishing  a  new  approach  to 
environmental  management.  This 
information  collection  is  necessary  to 
implement  the  Acid  Rain  Program.  It 
includes  burden  hours  associated  with 
developing  and  modifying  permits, 
transferring  allowances,  obtaining 
allowances  from  the  conservation  and 
renewable  energy  reserve  and  small 
diesel  refinery  program,  monitoring 
emissions,  participating  in  the  annual 
auctions,  completing  annual  compliance 
certifications,  participating  in  the  Opt-in 
program,  and  complying  with  NOx 
permitting  requirements.  Most  of  this 
information  collection  is  mandatory 
under  40  CFR  parts  72-78.  Some  parts 
of  it  are  voluntary  or  to  obtain  a  benefit, 
such  as  participation  in  the  annual 
auctions  under  40  CFR  part  73,  subpart 
E.  An  agency  may  not  conduct  or 


sponsor,  and  a  p>erson  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  5/5/ 
1998  (FRLr-6009-6);  No  comments  were 
received. 

Burden  Statement:  The  annual  public 
.  reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  132  hoiu%  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  850. 

Estimated  Number  of  Respondents: 
850. 

Frequency  of  Response:  Varies  by 
task. 

Estimated  Total  Annual  Hour  Burden: 
1,330,327  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $135,632,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No  1633.12  and 
OMB  Control  No.  2060-0258  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW,  Washington,  DC  20460; 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street.  NW, 
Washington,  DC  20503. 
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Dated:  April  7, 1999. 
JoMph  Retzer, 

Director,  Regulatory  Infonnation  Division. 
(FR  Doc.  99-9206  Filed  4-12-99;  8:45  am] 
BILLINOCOOE  6660  80  U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00696;  FRL-407M1 

State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG)  Pesticide 
Operations  and  Management  Working 
Committee;  Open  IMeeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  Pesticide  Operations  and 
Management  Working  Committee  will 
hold  a  2-day  meeting,  April  19  and  20. 
1999.  The  meetings  are  open  to  the 
pubUc. 

DATES:  The  SFIREG  Working  Committee 
on  Pesticide  Operations  and 
Management  will  meet  on  Monday, 
April  19,  1999,  from  8:30  to  1:00  p.m. 
and  Tuesday,  April  20, 1999,  from  8:30 
to  4:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at: 
The  HamptonInn,  226  Carondelet,  New 
Orleans.  LA,  70130. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Elaine  Y.  Lyon,  Field  and  External 
Affairs  Division,  Office  of  Pesticide 
Programs  (7506C),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  niunber:  1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
CM  #2;  (703)  305-5306;  e-mail: 
lyon.elaine@.epa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
tentative  agenda  of  the  Working 
Committee  on  Pesticide  Operations  and 
Management  includes  the  following. 

1.  Status  of  Chlorine  Gas 
Reregistration  Eligibility  Decision. 

2.  State  participation  in  the  Office  of 
Pesticide  Programs  review  processes. 

3.  Status  of  Pesticide  Containers  and 
Containment  Standards. 

4.  Indoor  use  product  issues. 

5.  Update  of  Rodenticide  Stakeholders 
activities. 

6.  Update  on  Certification  and 
Training  Assessment  Group  (CTAG). 

7.  State  Lead  Agency's  issues  with 
EPA's  policy  on  Conditional  Product 
Registration. 

8.  Update  on  Consumer  Labeling 
Initiative. 

9.  Advisory  vs.  Mandatory  label 
language  issues. 


10.  Update  on  modification  of  worker 
protection  standard  posting 
requirements. 

11.  Update  on  disclaimers  and 
limitations  of  liability. 

12.  Internet  distributions  of  EPA 
registered  and  non  registered  pesticides. 

13.  Use  of  Inspector  Credentials. 

14.  Keep  Out  of  Reach  of  Children 
(KOORC)  issues. 

15.  Worker  Protection  Standard 
implementation  and  enforcement 
response. 

16.  Custom  blend  policy  changes. 

17.  Status  of  Pesticide  Inspector 
Residence  Training  (PIRT). 

18.  Distribution  of  EPA  enforcement 
alerts  to  State  Lead  Agencies. 

19.  Outcome  of  the  Pesticide  Field 
Data  Plan  workshop. 

20.  Office  of  Pesticide  Program 
Update. 

21.  Office  of  Enforcement  and 
Compliance  Assistance  Update. 

22.  Other  topics  as  appropriate. 

List  of  Subjects 

Environmental  protection. 
Dated:  April  7, 1999. 

Jay  Ellenberger, 

Director,  Field  and  External  Affairs  Division, 
Office  of  Pesticide  Programs. 

[FR  Doc.  99-9179  Filed  4-8-99;  2:41  pm) 
BILUNGCOOE  68aO-60-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S323-4] 

Notice  of  Proposed  CERCLA 
Administrative  Cashout  Settlement; 
Evergreen  Manor  Groundwater 
Contamination  Site,  Winnet)ago 
County,  Illinois 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  vath  section 
122(1)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
("CERCLA"),  42  U.S.C.  9622(1),  the 
United  States  Environmental  Protection 
Agency  ("Agency")  hereby  gives  notice 
that  it  proposes  to  issue  an 
administrative  order  on  consent  (AOC) 
concerning  the  Evergreen  Manor 
Groimdwater  Contamination  Site  ("the 
Site"). 

The  United  States  Department  of 
Justice  approved  this  AOC  on  April  1, 
1999,  subject  to  review  by  the  public 
pursuant  to  this  Notice.  The  AOC 


requires  Ecolab  Inc.,  Regal  Beloit 
Corporation,  Waste  Management  of 
Illinois.  Inc.,  and  Waste  Management  of 
Wisconsin,  Inc.  (collectively  referred  to 
as  the  "Settling  Parties")  to  pay  a  total 
of  $2,100,850  to  the  Hazardous 
Substance  Superfund  to  partially  fund  a 
removal  action  to  be  performed  by  the 
Agency.  The  removal  action  will  consist 
of  construction  of  a  water  main 
extension  to  bring  potable  water  from 
the  North  Park  Public  Water  District  to 
individual  residences  which  are 
threatened  by  contaminated  water 
("removal  project"). 

The  AOC  also  includes  a  covenant  by 
the  Agency  not  to  sue  the  Settling 
Parties  under  sections  106  or  107  of 
CERCLA,  42  U.S.C.  9606  or  9607(a),  for 
any  of  the  following:  (1)  to  require  them 
to  perform  the  removal  project;  (2)  to 
recover  the  Agency's  past  costs  related 
to  this  Site  (which  currently  total 
approximately  $104,000);  or  (3)  to 
recover  costs  to  be  incurred  by  the 
Agency  in  connection  with 
implementation  of  the  removal  project. 
In  the  AOC,  the  Agency  specifically 
reserves  all  other  rights  against  Settling 
Parties,  including  the  right  to  sue  them 
for  the  Agency's  future  costs  incurred  in 
performance  of  a  remedial  investigation/ 
feasibility  study  ("RI/FS")  in  connection 
with  the  Site,  and  the  right  to  require 
the  Settling  Parties  to  either  perform  or 
pay  for  any  future  response  actions  at 
the  Site,  other  than  this  removal  project 
The  AOC  also  requires  the  Settling 
Parties  to  pay  $100,000  to  the  State  of 
Illinois  to  partially  reimburse  the  State 
for  its  past  costs  incurred  in  connection 
with  this  Site.  Under  the  AOC  the  State 
covenants  not  to  sue  the  Settling  Parties 
for  the  balance  of  its  past  costs  or  for 
future  oversight  costs  incurred  in 
connection  with  this  removal  project. 

The  Agency  will  accept  written 
comments  relating  to  the  settlement  for 
thirty  days  after  publication  of  this 
notice.  TTie  Agency  will  consider  all 
comments  received  and  may  modify  or 
withdraw  its  consent  to  the  settlement 
if  comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  The  Agency's  response  to 
any  comments  received  will  be  available 
for  public  inspection  at  the  North 
Suburban  District  Public  Library,  5562 
Clayton  Circle,  Roscoe,  Illinois  and  at 
the  U.S.  EPA  Records  Center,  Superfund 
Division  7-J,  Metcalfe  Federal  Building, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

DATES:  Comments  must  be  submitted  on 
or  before  May  13, 1999. 
ADDRESSES:  The  proposed  AOC  and  the 
administrative  record  related  to  this  Site 


are  available  for  public  inspection  at  the 
North  Suburban  District  Public  Library, 
5540  Elevator  Road,  Roscoe,  Illinois  and 
at  the  U.S.  EPA  Records  Center, 
Superfund  Division  7-J,  Metcalfe 
Federal  Building,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  You 
should  address  your  comments  to  Janice 
S.  Loughlin,  Associate  Regional 
Coimsel,  U.S.  Envirorunental  Protection 
Agency,  Region  5,  Mail  Code  C-29A,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590,  and  should  refer  to 
the  Evergreen  Manor  Groundwater 
Contamination  Site.  Winnebago  Coimty, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Ribordy,  Remedial  Project 
Manager,  Superfund  Division,  U.S. 
Environmental  Protection  Agency  (Mail 
Code  SR-6J),  or  Janice  S.  Loughlin, 
Associate  Regional  Counsel,  U.S. 
Environmental  Protection  Agency  (Mail 
Code  C-14J),  77  W.  Jackson  Blvd., 
Chicago.  Illinois  60604.  Mr.  Ribordy  can 
be  reached  at  (312)  886-4592  and  Ms. 
LoughUn  can  be  reached  at  (312)  886- 
7158. 

Authority:  The  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act  of  1980,  as  amended,  42  U.S.C. 
9601-9675. 
Wflndy  L.  Carney, 
Acting  Director,  Superfund  Division. 
[FR  Doc.  99-9202  Filed  4-12-99;  8:45  am! 
tuMO  cooe  weo  60-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6323-8] 

Proposed  Administrative  Settiement 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

agency:  Environmental  Protection 

Agency. 

action:  Notice;  request  for  pubUc 

comment.  

summary:  The  U.S.  Environmental 
Protection  Agency  is  proposing  to  enter 
into  a  de  minimis  settlement  pursuant  to 
section  122(g)(4)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
(CERCLA),  42  U.S.C.  9622(g)(4).  This 
proposed  settlement  is  intended  to 
resolve  the  liabilities  under  CERCLA  of 
four  de  minimis  parties  for  response 
costs  incurred  and  to  be  incurred  at  the 
Metal  Bank  Superfund  Site, 
Philadelphia,  Peimsylvania. 
DATES:  Comments  must  be  provided  on 
or  before  May  13, 1999. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
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Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103.  and  should 
refer  to:  In  Re:  Metal  Bank  Superfund 
Site,  Philadelphia,  Pennsylvania,  U.S. 
EPA  Docket  No.  III-98-086-DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Keplinger  (Mail  Code-2272A) 
(202)  564-4221,  U.S.  Environmental 
Protection  Agency,  Office  of  Site 
Remediation  Enforcement,  401  "M" 
Street.  S.W.,  Washington,  D.C.  20460. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
De  ^4}^imis  Settlement:  In  accordance 
with  section  122(i)(l)  of  CERCLA,  notice 
is  hereby  given  of  a  proposed 
administrative  settlement  concerning 
the  Metal  Bank  Superfund  Site,  in 
Philadelphia.  Pa.  The  agreement  was 
proposed  by  EPA  Region  III  on  April  3, 
1996.  Subject  to  review  by  the  pubhc 
pursuant  to  this  Notice,  the  agreement  is 
subject  to  the  approval  of  the  Attorney 
General  or  her  designee.  United  States 
Department  of  Justice.  Below  are  listed 
the  parties  who  have  executed  binding 
certifications  of  their  consent  to 
participate  in  this  settlement: 

1.  Cabot  Corporation 

2.  Delmarva  Power  &  Light  Company 

3.  General  Electric  Company 

4.  Gould  Electronics,  Inc. 

These  four  parties  collectively  have 
agreed  to  pay  $174,865.16  subject  to  the 
contingency  that  EPA  may  elect  not  to 
complete  the  settlement  if  comments 
received  from  the  public  during  this 
comment  period  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Money 
collected  from  de  minimis  parties  will 
be  used  for  past  response  costs  incurred 
at  or  in  connection  with  the  Site, 
projected  future  response  costs  to  be 
incurred  at  or  in  connection  with  the 
Site,  and  includes  a  premium  to  cover 
the  risk  that  unknown  conditions  are 
discovered  or  information  previously 
imknown  to  EPA  is  received. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  sections  122(g) 
and  107  of  CERCLA.  Section  122(g) 
authorizes  early  settlements  with  de 
minimis  parties  to  allow  them  to  resolve 
their  Uabilities  at  Superfund  Sites 
without  incurring  substantial 
transaction  costs.  Under  this  authority, 
EPA  proposes  to  settle  with  a  number  of 
potentially  responsible  parties  at  the 
Metal  Bank  Superfund  Site,  each  of 
whom  is  responsible  for  less  than  one 
percent  of  the  voliune  of  hazardous 
substance  disposed  of  at  the  Site.  EPA 
issued  a  draft  settlement  proposal  on 
June  28, 1996,  invited  comments  and 
challenges  to  the  volumetric  ranking. 
On  August  5, 1998,  EPA  issued  a  final 


settlement  proposal  embodied  in  the 
Administrative  Order  on  Consent  which 
included  several  modifications  made  in 
response  to  comments  by  de  minimis 
parties  in  letters  to  EPA  and  during 
negotiations  with  the  Agency.  The 
proposed  settlement  reflects  and  was 
agreed  upon  based  on  conditions  known 
to  parties  on  August  28, 1998.  De 
minimis  settling  parties  will  be  required 
to  pay  their  volumetric  share  of  the 
Government's  past  response  costs  and 
the  estimated  future  response  costs  at 
the  Metal  Baiik  Site  excluding  any 
federal  claims  for  natural  resource 
damages  or  any  Commonwealth  of 
Pennsylvania  claims. 

The  Environmental  Protection  Agency 
will  receive  written  comments  relating 
to  this  Agreement  for  thirty  (30)  days 
fit)m  the  date  of  pubUcation  of  this 
document.  A  copy  of  the  proposed 
Administrative  Order  on  Consent  may 
be  obtained  from  Harry  R-  Steinmetz 
(3HS11)  in  EPA's  Region  ffl  Office,  1650 
Arch  Street,  Philadelphia,  PA  19103, 
(telephone:  215/814-3161). 
Thomas  Voltaggio, 

Acting  Regional  Administrator,  Region  M. 
(FR  Doc.  99-9204  Filed  4-12-99;  8:45  am) 

BtLLMQCOOE  6SaO-60-P 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[PB-402404-CO;  FRL-6060-6] 

Lead-Based  Paint  Activities  In  Target 
Housing  and  Child-Occupied  Facilities; 
State  of  Colorado's  Authorization 
Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  comments 
and  opportunity  for  public  hearing. 


SUMMARY:  On  December  21,  1998,  the 
State  of  Colorado  submitted  an 
application  for  EPA  approval  to 
administer  and  enforce  training  and 
certification  requirements,  training 
program  accreditation  requirements, 
and  work  practice  standards  for  lead- 
based  paint  activities  in  target  housing 
and  child-occupied  facilities  under 
section  402  of  the  Toxic  Substances 
Control  Act  (TSCA).  This  notice 
announces  EPA's  receipt  of  Colorado's 
application,  a  45-day  pubUc  comment 
period,  and  an  opportunity  to  request  a 
public  hearing  on  the  application. 
Colorado  has  provided  a  certification 
stating  that  its  program  meets  the 
requirements  for  approval  of  a  State 
program  under  section  404  of  TSCA. 
Therefore,  pursuant  to  section  404  of 
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TSCA,  the  program  is  deemed 
authorized  as  of  the  date  of  submission. 
If  EPA  finds  that  the  program  does  not 
meet  the  requirements  for  approval  of  a 
State  program,  EPA  will  disapprove  the 
program,  at  which  time  a  notice  will  be 
issued  in  the  Federal  Register  and  a 
Federal  program  will  be  established  to 
cover  Colorado. 

DATES:  Comments  on  the  authorization 
application  must  be  received  on  or 
before  May  28, 1999. 
ADDRESSES:  Submit  all  wriUen 
comments  and/or  requests  for  a  pubUc 
hearing  identified  by  docket  number 
PB-402404-CO  (in  duplicate)  to:  Bruce 
Cooper,  Environmental  Protection 
Agency,  Region  VIII,  8P-P3-T,  999  18th 
St.,  Suite  500,  Denver,  CO  80202-2466. 

Comments,  data,  and  requests  for  a 
public  hearing  may  also  be  submitted 
electronically  to:  cooper.bruce@epa.gov. 
Follow  the  instructions  under  Unit  V.  of 
this  document.  No  information  claimed 
to  be  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Combs.  Regional  Toxics  Team 
Leader,  Environmental  Protection 
Agency,  Region  Vm,  8P-P3-T.  999  18th 
St.,  Suite  500,  Denver,  CO  80202-2466. 
Telephone:  303-312-6021 ;  e-mail 
address:  combs.dave@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  28, 1992,  the  Housing  and 
Commimity  Development  Act  of  1992, 
Pub.  L.  102-550,  became  law.  Title  X  of 
that  statute  was  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992.  That  Act  amended  TSCA,  15 
U.S.C.  2601  et  seq.,  by  adding 
Subchapter  IV,  15  U.S.C.  2681-92, 
entitled  Lead  Exposure  Reduction. 

Section  402  of^TSCA,  authorizes  and 
directs  EPA  to  promulgate  final 
regulations  governing  lead-based  paint 
activities  in  target  housing,  pubUc  and 
commercial  buildings,  bridges  and  other 
structiues.  These  regulations  are  to 
ensure  that  individuals  engaged  in  such 
activities  are  properly  trained  (under 
accredited  programs)  and  certified  and 
that  they  follow  documented  work 
practice  standards.  Under  section  404  of 
TSCA,  a  State  may  seek  authorization 
from  EPA  to  administer  and  enforce  its 
own  lead-based  paint  activities  program. 

On  August  29,  1996,  EPA 
promulgated  final  TSCA  section  402/ 
404  regulations  governing  lead-based 
paint  activities  in  target  housing  and 
child-occupied  facilities  (a  subset  of 
public  buildings)  (61  FR  45777)  (FRL- 
5389-9).  Those  regulations  are  codified 
at  40  CFR  part  745  and  allow  both  States 


and  Indian  Tribes  to  apply  for  program 
authorization.  Pursuant  to  section 
404(h)  of  TSCA,  EPA  is  to  establish  a 
Federal  program  in  any  State  or  Tribal 
Nation  without  its  own  authorized 
program  in  place  by  August  31. 1998. 

Any  State  or  Tribe  choosing  to  apply 
for  program  authorization  must  submit 
a  complete  application  to  the 
appropriate  Regional  EPA  Office  for 
review.  To  receive  EPA  approval,  a  State 
or  Tribe  must  demonstrate  that  its 
program  is  at  least  as  protective  of 
human  health  and  the  environment  as 
the  Federal  program  and  that  it  provides 
for  adequate  enforcement  (see  section 
404(b)  of  TSCA).  EPA's  regulations  at  40 
CFR  part  745,  subpart  Q,  provide  the 
detailed  requirements  a  State  or  Tribal 
program  must  meet  in  order  to  obtain 
EPA  authorization. 

A  State  may  choose  to.  certify  that  its 
lead-based  paint  activities  program 
meets  the  requirements  for  EPA 
authorization  by  submitting  a  letter 
signed  by  the  Governor  or  Attorney 
General  and  stating  that  the  State's 
program  meets  the  requirements  of 
section  404(b)  of  TSCA.  Upon 
submission  of  such  certification  letter, 
the  program  is  deemed  authorized  until 
such  time  as  EPA  disapproves  the 
program  application  or  withdraws  the 
program  authorization.  A  program  is 
not,  however,  deemed  authorized  to  the 
extent  that  the  State  may  assert 
jurisdiction  over  Indian  Country, 
including  non-member  fee  lands  within 
an  Indian  reservation  (see  40  CFR 
745.324(d)(2)). 

Colorado  has  provided  a  self- 
certification  letter  stating  that  its 
program  meets  the  requirements  for 
authorization  of  a  State  program  imder 
section  404  of  TSCA  and  has  requested 
interim  approval  of  the  compliance  and 
enforcement  program  portion  of  the 
Colorado  Lead  Program.  Therefore, 
pursuant  to  section  404,  the  program  is 
deemed  authorized  as  of  the  date  of 
submission  (i.e.,  December  21, 1998).  If 
EPA  finds  that  the  program  does  not 
meet  the  requirements  for  authorization 
of  a  State  program,  EPA  will  disapprove 
the  program  application,  issue  a  notice 
in  the  Federal  Register,  and  establish  a 
Federal  program  in  Colorado. 

Section  404(b)  of  TSCA  provides  that 
EPA  may  approve  a  program  application 
only  after  providing  notice  and  an 
opportunity  for  a  public  hearing  on  the 
application,  Therefore,  by  this  notice 
EPA  is  soliciting  public  comment  on 
whether  Colorado's  application  meets 
the  requirements  for  EPA  approval.  This 
notice  also  provides  an  opportunity  to 
request  a  public  hearing  on  the 
application. 


U.  State  Program  Descriptioii  Summary 

The  following  is  a  summary  of 
Colorado's  Lead-Based  Paint  Abatement 
Regulation  Number  19.  based  on 
statements  in  Colorado's  December  21, 
1998  application. 

The  State  agency  responsible  for 
administering  and  enforcing  the 
program  is  the  Air  Pollution  Control 
Division  (the  "Division"),  which  is  part 
of  the  Colorado  Department  of  Public 
Health  and  Environment.  The  Division 
official  designated  as  the  point  contact 
with  EPA  is  Mr.  Steven  Fine,  Supervisor 
of  the  CFC,  Indoor  Air,  Asbestos,  and 
Lead-Based  Paint  Abatement  Unit,  Air 
Pollution  Control  Division.  Mr.  Fine  can 
be  reached  by  telephone  at  (303)  692- 
3164  or  by  mail  at  APCD-SS-Bl,  4300 
Cherry  Creek  Drive  South.  Denver.  CO 
80246-1530. 

The  Division  is  the  only  Colorado 
State  agency  responsible  for 
administering  and  enforcing  the  Lead- 
Based  Paint  Abatement  program. 
However,  pursuant  to  section  25-7- 
1104(l)(b)(2),  C.R.S..  the  Division  may 
delegate  the  "implementation  or 
enforcement"  of  standards  to  local 
health  or  building  departments,  as 
appropriate,  if  requested  by  such  a  local 
department.  Such  standards  regarding 
such  delegations  are  part  of  Regulation 
No.  19.  which  is  included  in  Colorado's 
application.  If  the  Division  approves 
such  a  delegation  to  a  local  health  or 
building  department,  the  Division  shall 
remain  the  primary  agency  responsible 
for  overseeing  and  coordinating 
administration  and  enforcement  of  the 
program  and  Mr.  Steven  D.  Fine  shall 
remain  as  the  primary  contact  with  EPA. 

At  this  time,  there  is  no  delegation  to 
a  local  health  or  building  department: 
therefore,  the  Division  has  not 
developed  a  description  of  the  functions 
to  be  performed  by  each  agency.  If  the 
Division  ever  makes  such  a  delegation, 
it  will  submit  to  EPA  the  required 
information  as  detailed  in  40  CFR 
745.324(b)(l)(iii). 

A.  Program  Elements 

Regulation  Nimiber  19  is  intended  to 
protect  children  from  exposure  to  lead 
as  a  result  of  lead-based  paint  abatement 
in  "target  housing"  and  "child-occupied 
facilities"  and  to  achieve  uniformity  in 
the  regulation  of  lead  abatement 
practices  and  in  the  qualifications  for 
and  certification  of  persons  who 
perform  such  abatement. 

Regulation  Number  19  includes 
procedures  for  training  and  certifing 
persons  and  companies  involved  in 
lead-based  paint  ins]}ection,  risk 
assessment,  planning,  project  design, 
supervision,  or  abatement.  Regulation 
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Number  19  has  a  training  and 
certification  program  that  is  nearly 
identical  to  EPA's  program.  Training  is 
to  be  provided  by  private  contractors. 
To  facilitate  the  Division's  course  audit 
schedules,  Regulation  Number  19 
includes  an  additional  requirement  that 
training  course  providers  must  receive 
the  Division's  approval  or 
acknowledgment  of  each  course  prior  to 
offering  the  course. 

Regulation  Number  19  includes  work 
practice  standards  and  practices  for 
lead-based  paint  abatement.  These 
standards  include  EPA's  work  practice 
standards  and  work  practice  measures 
that  an  abatement  contractor  must 
include  in  an  occupant  protection  plan 
and  comply  with  before,  during,  and 
after  abatement.  The  program  also 
includes  a  requirement,  similar  to 
HUD's  requirement,  that  a  contractor 
must  sample  the  soil  to  ensure  that  the 
soil  is  not  contaminated.  The  sampling 
would  be  required  unless  the  contractor 
is  removing  or  permanently  covering  the 
contaminated  soil.  Colorado's  program 
requires  a  certified  supervisor  to  be 
onsite  diuing  all  work  site  preparation, 
abatement,  and  during  post-abatement 
cleanup  of  the  work  areas. 

Regulation  Number  19  includes 
procedures  foe  the  approval  of  persons 
or  companies  who  provide  training  or 
accreditation  of  workers,  supervisors, 
inspectors,  risk  assessors,  or  project 
designers  performing  lead-based  paint 
activities  in  "target  housing"  or  "child- 
occupied  facilities." 

Also  included  in  Regulation  Number 
19  are  procedures  for  the  Division 
notifying  appropriate  persons  regarding 
lead-based  paint  projects  in  "target 
housing"  or  "child-occupied  facilities." 
Colorado's  program  requires  a 
contractor  to  notify  the  Division  10 
working  days  prior  to  the 
commencement  of  lead-based  paint 
abatement  activities  if  the  amount  of 
lead-based  paint,  lead  contaminated 
soil,  or  lead  contaminated  dust  is  greater 
than  2  sqiiare  feet  on  interior  surfaces  or 
10  square  feet  on  exterior  siufaces.  This 
time  period  for  a  notification  is 
necessary  because  of  docimient  review 
and  inspection  planning.  The  regulation 
includes  de  minimis  levels  that  trigger 
the  notification  requirement  based  upon 
proposed  EPA-identified  triggers  for  risk 
assessment  requirements  and  HUD's 
trigger  levels  for  on-site  preparation 
requirements. 

Colorado's  program  includes 
requirements  for  fees  for  certification  of 
persons  conducting  lead  abatement 
services,  for  monitoring  to  ensure 
compUance  with  Regulation  No.  19,  and 
for  approval  of  persons  or  companies 


involved  in  the  training  or  accreditation 
of  workers. 

Colorado  has  indicated  that  the 
Division  has  legal  authority  and  ability 
to  implement  the  standards  and 
requirements  of  Regulation  No.  19 
immediately  and  that  the  Division  has 
authority  to  commence  an  enforcement 
action  immediately  for  any  violation  of 
lead-based  paint  activities  and 
requirements,  including  accreditation 
requirements  for  training  programs, 
certification  requirements  for 
individuals,  standards  for  conducting 
lead-based  paint  abatement  activities, 
and  pre-renovation  notification 
requirements. 

Colorado  has  further  stated  that  the 
Division  has  authority  to  enter  premises 
or  facilities  where  lead-based  activities 
violations  may  occur  for  purposes  of 
conducting  inspections,  through 
consent,  warrant,  or  other  authority. 
Colorado's  application  indicates  that  the 
Division  has  authority  to  enter  premises 
or  facilities  where  those  engaged  in 
training  for  lead-based  paint  activities 
conduct  business,  to  enter  a  renovator's 
place  of  business  for  the  purposes  of 
enforcing  a  pre-renovation  program,  and 
to  take  samples  and  review  records  as 
part  of  the  lead-based  paint  activities 
inspection  process. 

Finally,  Colorado  has  stated  that  the 
Division  has  available  to  it  a  diverse  and 
flexible  array  of  enforcement  remedies 
that  apply  to  the  State's  lead-based  paint 
abatement  program,  including  requests 
for  information,  warning  letters,  and 
notices  of  violation;  administrative  and 
civil  actions,  including  authority  to 
suspend,  revoke,  or  modify 
accreditation  or  certification;  and 
criminal  sanctions. 

B.  Performance  Elements 

Colorado  has  also  indicated  that  its 
lead-based  paint  abatement  program 

includes  the  necessary  performance 

elements  as  required  pursuant  to  40  CFR 
745.327(c).  The  Division  will  implement 
a  process  for  training  enforcement  and 
inspection  personnel  to  ensure  that  such 
personnel  are  well  trained.  The  Division 
already  has  in  place  a  training  program 
to  teadi  inspectors  procedures  for 
developing  cases,  properly  maintaining 
case  files,  discovering  violations, 
obtaining  consent  to  inspections,  and 
gathering  and  preserving  evidence.  The 
Division  requires  that  its  inspectors 
attend  continuing  education  courses. 

The  Division  has  in  place  an 
enforcejTient  tracking  data  base  that 
allows  inspectors  to  process  and  react  to 
tips  and  complaints  and  track 
enforcement  cases.  The  Division  can 
target  inspections  to  ensure  compliance 
with  Regulation  No.  19  and  can  obtain 


and  use  notifications  of  abatement 
activities. 

The  Division  has  more  than  12  years 
of  experience  in  implementing  a 
compliance  monitoring  and 
enforcement  program  in  asbestos. 
Elements  of  the  asbestos  program  will 
allow  for  a  smooth  transition  to  lead- 
based  paint  abatement  compUance 
monitoring  and  enforcement  that  will 
result  in  correction  of  violations  found 
during  either  routine  inspections  or 
those  conducted  in  response  to  tips, 
complaints  and  emergencies. 

C.  Statement  of  Resources 

The  Division  currently  employs  five 
persons  who  have  been  involved,  in 
varying  degrees  over  the  past  few  years, 
in  developing  the  lead-based  paint 
abatement  program.  The  Division  is 
hiring  two  FTEs  to  work  full  time  in  the 
lead-based  paint  abatement  program. 
They  will  be  involved  in  activities  such 
as  conducting  lead-based  paint 
abatement  inspections,  processing 
notifications,  certifying  individuals  and 
firms,  and  conducting  course  audits. 

While  the  Colorado  L^islature  did 
grant  the  Division  authority  to  assess 
fees  for  certain  aspects  of  the  Lead 
Program,  the  level  of  abatement  activity 
and  numbers  of  individuals  and  firms 
seeking  certification  is  imknown  and 
may  not  generate  sufficient  revenues  in 
the  first  2  to  3  years  of  the  program  to 
fund  the  program  fully.  In  consideration 
of  this,  the  Division  will  be  submitting 
a  grant  application  request  to  EPA  for 
supplemental  funding  until  the  program 
can  operate  solely  on  revenues 
collected. 

D.  Summary  on  Progress  and 
Performance 

The  Division  agrees  to  submit  to  EPA 
a  Summary  on  Progress  and 
Performance  of  lead-based  paint 
abatement  compliance  and  enforcement 
activities. 

ni.  Issues  Upon  Which  EPA  Requests 
Public  Comment 

EPA  requests  comment  on  whether 
Colorado's  application  meets  all 
statutory  and  regulatory  requirements 
for  EPA  approval.  EPA  especially 
solicits  comments  on  whether  and  how 
Colorado's  environmental  audit 
privilege  and  penalty  immunity  statute, 
sometimes  known  as  S.B.  94-139,  affects 
Colorado's  ability  to  meet  the  pertinent 
requirements.  S.B.  94-139  has  been 
codified  at  sections  13-25-126.5. 13-90- 
107(l)(j).  and  25-1-114.5.  C.R.S. 

IV.  Federal  Overfiling 

TSCA  section  404(b).  makes  it 
unlawful  for  any  person  to  violate,  or 
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fail  or  refuse  to  comply  with,  any 
requirement  of  an  approved  State  or 
Tribal  program.  Therefore,  EPA  reserves 
the  right  to  exercise  its  enforcement 
authority  under  TSCA  against  a 
violation  of,  or  a  failure  or  refusal  to 
comply  with,  any  requirement  of  an 
authorized  State  or  Tribal  program. 

V.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  action,  as 
well  as  the  public  version,  has  been 
established  under  docket  control 
number  PB-402404-CO.  Copies  of  this 
notice,  the  State  of  Colorado's 
authorization  appUcation,  and  all 
comments  received  on  the  application 
are  available  for  inspection  in  the 
Region  VIII  office,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  is  located  at  EPA, 
Region  VIII,  8P-P3T,  999  18th  St.,  Suite 
500,  Denver,  CO. 

Commenters  are  encouraged  to 
structure  their  comments  so  as  not  to 
contain  information  for  which  CBI 
claims  would  be  made.  However,  any 
information  claimed  as  CBI  must  be 
marked  "confidential,"  "CBI,"  or  with 
some  other  appropriate  designation,  and 
a  commenter  submitting  such 
information  must  also  prepare  a 
nonconfidential  version  (in  duplicate) 
that  can  be  placed  in  the  public  record. 
Any  information  so  marked  will  be 
handled  in  accordance  with  the 
procedures  conttiined  in  40  CFR  part  2. 
Comments  and  information  not  claimed 
as  CBI  at  the  time  of  submission  will  be 
placed  in  the  public  record. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
cooper.bruce@epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1/ 
6.1  or  ASCn  file  format.  All  comments 
and  data  in  electronic  form  must  be 
identified  by  the  docket  control  number 
PB-402404-CO.  Electronic  comments 
on  this  document  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Information  claimed  as  CBI  should  not 
be  submitted  electronically. 

VI.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

EPA's  actions  on  State  or  Tribal  lead- 
based  paint  activities  program 
applications  are  informal  adjudications, 
not  rules.  Therefore,  the  requirements  of 
the  Regulatory  Flexibility  Act  (RFA,  5 
U.S.C.  601  et  seq.],  the  Congressional 
Review  Act  (5  U.S.C.  801  et  seq.). 


Executive  Order  12866  ("Regulatory 
Planning  and  Review,"  58  FR  51735, 
October  4, 1993),  and  Executive  Order 
13045  ("Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  62  FR  1985,  April  23, 1997).  do 
not  apply  to  this  action.  This  action 
does  not  contain  any  Federal  mtrndates, 
and  therefore  is  not  subject  to  the 
requirements  of  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531-1538).  In 
addition,  this  action  does  not  contain 
any  information  collection  requirements 
and  therefore  does  not  require  review  or 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  "Enhancing  Intergovernmental 
Partiierships"  (58  FR  58093,  October  28. 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local,  or 
Tribal  government,  imless  the  Federal 
government  provides  the  funds   ' 
necessary  to  pay  the  direct  comphance 
costs  incurred  by  those  governments.  If 
the  mandate  is  vmfunded,  EPA  must 
provide  to  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local, 
and  Tribal  governments,  the  natiue  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (>der  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and 
Tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  action  does  not 
create  an  imfunded  Federal  mandate  on 
State,  local,  or  Tribal  governments.  This 
action  does  not  impose  any  enforceable 
duties  on  these  entities.  Accordingly, 
the  requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  action.  - 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  "Consultation  and  Coordination 
with  Indian  Tribal  Governments"  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes   • 
substantial  direct  compUance  costs  on 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 


governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  Tribal 
governments,  a  siunmary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities."  Today's  action  does  not 
significantly  or  imiquely  afl^ect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  action. 

Authority:  IS  U.S.C.  2682,  2684. 

List  of  Subjects 

Environmental  protection.  Hazardous 
substances.  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  30, 1999. 

William  YeUowtail, 

Regional  Administrator,  Region  VM. 

[FR  Doc.  99-9207  Filed  4-12-99;  8:45  am) 

BILLMQ  CODE  aSM-M-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  being  Reviewed  by  the 
Federal  Communications  Commission 

April  6, 1999. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  coUection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


Federal  Register /Vol.  64,  No.  70 /Tuesday.  April  13,  1999 /Notices 


18021 


performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
biirden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  June  14, 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
1-A804,  Washington,  DC  20554  or  via 
the  Internet  to  lesmith@fcc.gov. 

FOR  FURTHER  INFOmaATKDN  CONTACT:  For 
additioncd  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  th^ 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 
OMB  Approval  Number:  3060-0079. 

Title:  AppUcation  for  An  Amateiir 
Club,  RACES,  or  Military  Recreation 
Station  License. 

Fomi  Number:  FCC  610B. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Not-for-profit 
institutions. 

Number  of  Respondents:  600. 

Estimated  Time  Per  Response:  5 
minutes. 

Total  Annual  Burden:  50  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  FCC  Rules  require 
applicants  to  file  FCC  Form  610B  for 
new,  modified,  or  renewed  Amateur 
Club,  Radio  Amateur  Qvil  Emergency 
Service  (RACES),  or  Military  Recreation 
Station  Licenses.  The  data  are  used  by 
Call  Sign  Administrators  and 
Commission  staff  to  determine  if  the 
applicant  is  eligible  for  Amateur  Club, 
RACES,  or  Military  Recreation  Station 
License.  The  information  is  used  in 
issuing  authorizations  of  service  and  is 
vital  to  maintain  an  acceptable  database. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Seaetaiy. 

(FR  Doc.  99-9075  Filed  4-12-99;  8:45  am] 
I  oooc  cns-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

March  31. 1999. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accviracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  qiulity,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  conunents  should  be 
submitted  on  or  before  June  14, 1999.  If 
you  anticipate  that  you  will  be 
submitting  c(»mnents,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  445  12th  Street,  S.W., 
Room  l-A-804,  Washington,  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OA4B  Approval  Number:  3060-0096. 

Title:  Application  for  Ship  Radio 
Station  License. 

Fonn  Numbers:  FCC  506/FCC  506A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
houscdiolds;  Businesses  or  other  for- 
profit  entities;  State,  Local  or  Tribal 
Government;  Non-profit  institutions. 


Number  of  Respondents:  8,200. 

Estimated  Time  Per  Response:  22 
minutes. 

Total  Annual  Burden:  2,952  hours. 

Total  Annual  Costs:  $623,676  (fifing 
fees). 

Needs  and  Uses:  FCC  rules  require 
that  applicants  file  the  FCC  506  to  apply 
for  a  new  or  modified  ship  radio  station 
license.  The  form  can  also  be  used  to 
renew  a  ship  radio  station  license  when 
the  applicant  does  not  receive  the 
renewal  application  FCC  Form  405B 
automatically  generated  by  the 
Commission.  "Hie  FCC  506A  is  used  by 
the  applicant  to  self  certify  to  a 
temporary  operating  authority  while  the 
ship  application  is  being  processed  by 
the  FCC.  This  form  is  being  revised  to 
delete  the  fee  payment  and  Taxpayer 
Identification  Number  blocks.  Any 
payment  to  the  FCC  requires  an  FCC 
Form  159  (Fee  Remittance  Advice),  and 
this  information  is  duplicated  on  that 
form.  The  instructions  have  been 
revised  and  reniunbered  to 
accommodate  these  changes. 

Federal  Communications  Commission. 

Magalia  Roman  Salas, 

Secretary. 

(FR  Doc.  99-9157  Filed  4-12-99;  8:45  ami 

BILUNO  CODE  Cnt-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Submitted  to  OMB  for 
Review  and  Approval 

March  26. 1999. 

summary:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  bimlen 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ctirrently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Conunents  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utihty,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
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minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  May  13, 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  1-A804,  445 
Twelfth  Street.,  S.W.,  Washington,  DC 
20554  or  via  the  Internet  to 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0687. 

Title:  Access  to  Telecommunications 
Equipment  and  Services  by  Persons 
with  Disabilities,  CC  Docket  No.  87-124. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for 
profit  entities. 

Number  of  Respondents:  806,100. 

Estimated  Time  Per  Response:  1.2  to 
11.4  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosiue. 

Total  Annual  Burden:  991,000  hoiurs. 

Total  Annual  Costs:  $638,500. 

Needs  and  Uses:  The  Commission 
requires  that  telephones  with  electro- 
magnetic coil  hearing  aid  compatibility 
be  stamped  with  the  letters  HAC. 
Section  68.112(b)(3)(E)  requires  that 
employees  with  fifteen  or  more 
employees  provide  emergency 
telephones  for  use  by  employees  with 
hearing  disabilities  and  that  the 
employers  "designate"  such  telephones 
for  emergency  use.  Section  68.224(a) 
requires  a  notice  to  be  contained  on  the 
surface  of  the  packaging  of  a  non- 
hearing  aid  compatible  telephone  that 
the  telephone  is  not  hearing  aid 
compatible.  The  requirements  were 
implemented  to  assist  the  Commission 
in  carrying  out  its  responsibilities. 

Federal  Communications  Commission. 

Magalie  Roman  Saias, 

Secretary. 

(FR  Doc.  99-9072  Filed  4-12-99;  8:45  am] 

BII.1JNQ  CODE  STia-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  OMB  for 
Review  and  Approval. 

April  5, 1999. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  niunber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
biuden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
informiation  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  May  13, 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  S.W., 
Room  1-A804,  Washington,  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0674. 

Title:  Section  76.931.  Notification  of 
Basic  Tier  Availability,  and  Section 
76.932,  Notification  of  Proposed  Rate 
Increase. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Responaents:  Businesses  or  other  for- 
profit  entities. 


Number  of  Respondents:  11,365. 

Estimated  Time  per  Response:  2.25 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  25.572  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  Section  76.931  states 
that  a  cable  operator  shall  provide 
written  notification  to  subscribers  of  the 
avEulability  of  basic  tier  service  by 
November  20, 1993,  or  three  billing 
cycles  from  September  1, 1993,  and  to 
new  subscribers  at  the  time  of 
installation.  This  notification  is  to 
include  the  following  information:  (a) 
that  basic  tier  service  is  available;  (b)  the 
cost  per  month  for  basic  tier  service;  and 
(c)  a  list  of  all  services  included  in  the 
basic  service  tier.  Section  76.932  states 
that  a  cable  operator  shall  provide 
written  notice  to  subscribers  of  any 
increase  in  the  price  to  be  charged  for 
the  basic  service  tier  or  associated 
equipment  at  least  30  days  before  any 
proposed  increase  is  effective.  These 
notice  requirements  ensure  that 
subscribers  are  made  aware  of  the  price 
and  availability  of  basic  cable  service 
and  ensure  that  subscribers  are  given 
due  notice  of  rate  increases  with  basic 
cable  service. 

Federal  Communications  Commission. 

Magalie  Roman  Salaa, 

Secretary. 

[FR  Doc.  99-9073  Filed  4-12-99;  8:45  am] 

WLUNQ  CODE  STIJ-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Submitted  to  OMB  for 
Review  and  Approval. 

April  5, 1999. 

summary:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  coUection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
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Commission,  including  whether  the 
infonnation  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
bmtlen  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  May  13. 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  conmients  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804, 445  12th 
Street,  S.W.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0862. 

Title:  Handling  Confidential 
Information,  GC  Docket  No.  96-55. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  Not-for-profit 
institutions;  Federal  Government;  and 
State,  Local  or  Tribal  Governments. 

Number  of  Respondents:  600. 

Estimated  Time  Per  Response:  1  to  3 
hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirement. 

Total  Annual  Burden:  800  hoiirs. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  The  FCC  seeks 
approval  for  (a)  the  requirement  that 
parties  entering  into  a  protective  order 
keep  a  log  of  those  who  have  access  to 
the  confidential  materials  and  make  that 
log  available  to  the  submitter  of  the 
confidential  materials,  and  (b)  for  the 
showing  necessary  to  support  a  request 
for  confidentiality. 


Federal  Conununications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  99-9074  Filed  4-12-99;  8:45  am] 

BILUNQ  CODE  CnZ-OI-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information  Collection 
Submitted  to  OMB  for  Review 

March  30, 1999. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
efforts  to  reduce  paperwork  burdens 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
oppportimity  to  comment  on  the 
following  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  conmients  should  be 
submitted  on  or  before  May  13, 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Commimications 
Commissions.  Room  1-A804, 445  12th 
Street,  SW,  Washington,  DC  20554  ot 
via  the  Internet  to  lesmith@fcc.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0475. 

Title:  Section  90-713,  Entry  Criteria. 

Fonn  Number:  N/A. 

Type  of  Review:  Extension  to  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  33. 

Estimated  Time  per  Response:  25.5 
hours  (avg.). 

Frequency  of  Response:  One-time 
reporting  requirement. 

Total  Annual  Burden:  842  houra. 

Total  Annual  Costs:  SO. 

Needs  and  Uses:  Section  90.713  of  the 
Commission's  rules  requires  applicants 
for  nationwide  systems  in  the  220-222 
MHz  bands  to  certify  that  they  have  an 
actual  presence  necessitating  internal 
communications  capacity  in  the  70  or 
more  markets  identified  in  the 
application.  The  data  will  be  used  to 
determine  the  eligibility  of  the  appUcant 
to  hold  a  radio  station  authorization. 
Commission  licensing  personnel  will 
use  the  data  for  rulemaking  proceedings  - 
and  field  engineers  will  use  the  data  for 
enforcement  piuposes. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

(FR  Doc.  99-9077  Filed  4-12-99;  8:45  am] 
BILUNG  CODE  STia-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Open 
Commission  Meeting  Thursday.  April 
15.1999 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday.  April  15, 1999.  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  TW-C305,  at  445  12th  Street,  S. 
W.,  Washington,  D.C. 


ItemNa 


Bureau 


Common  Carrier 


Inlemalional 


Subtect 


Title:  TrutfHn-Billing  and  Billing  Format  (CC  Docket  No.  98-170). 

Summary:  The  Commission  will  consider  a  Report  &  Order  and  Furttier  Notice  of  Pro- 
posed Rulemaking  concerning  truth-in-billing  and  t)i!ling  format  for  telephone  bins  to 
ensure  that  consumers  get  clear  and  accurate  informatk)n. 

Title:  1998  Biennial  Regulatory  Review  Reform  of  the  International  Settlements  Policy 
and  Associated  Filing  Requirements  (IB  Docket  No.  98-148);  Regulation  of  Inter- 
national Accounting  Rates  (CC  Docket  No.  90-337);  anJ  Market  Entry  and  Regula- 
tkxi  of  Foreign-Affiliated  Entities  (IB  Docket  No.  95-22). 
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Item  No. 


3  .:. 


Bureau 


Mass  Med»  and  Office  of  General  Coun- 
sel. 


Sut]iect 


Summary:  The  Commission  will  consider  a  Report  and  Order  and  Order  on  Reconsid- 
eration reforming  the  international  settlements  policy  and  associated  filing  require- 
ments in  an  effort  to  promote  more  competition  in  international  long  distance. 

Title:  Implementation  of  Section  309(j)  of  the  Communications  Act--Competitive  Bid- 
ding for  Commercial  Broadcast  and  Instructional  Television  Fixed  Service  Licenses 
(MM  Docket  No.  97-234);  Reexamination  of  the  Policy  Statement  on  Comparative 
Broadcast  Hearings  (GC  Docket  No.  92-52);  and  Proposals  to  Reform  Vne  Com- 
mission's Comparative  Hearing  Process  to  Expedite  the  Resolution  of  Cases  (GEN 
Docket  No.  90-264). 

Summary:  The  Commission  will  consider  a  Memorandum  Opinion  &  Order  ttiat  ad- 
dresses petitions  for  reconsideration  of  the  Report  &  Order  adopting  mies  for  com- 
petitive bidding  procedures  to  award  commercial  Ixoadcast.  secoridary  txoadcast, 
and  Instructkxial  Televiskm  Fixed  Service  licenses. 


Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  number 
(202)  418-0500;  TTY  (202)  418-2555. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor. 
International  Services,  Inc.  (ITS,  Inc.)  at 
(202)  857-3800;  fax  (202)  857-3805  and 
857-3184;  or  TTY  (202)  293-8810. 
These  copies  are  available  in  paper 
format  and  alternative  media,  including 
large  print/type;  digital  disk;  and  audio 
tape.  ITS  may  be  reached  by  e-mail: 
its — inc®ix.netcom.com.  Their  Internet 
address  is  htt://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
Uve  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 
/www.fec.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770.  Audio  and  video  tapes  of  this 
meeting  can  be  purchased  from  Infocus, 
341  Victory  Drive,  Hemdon,  VA  20170, 
telephone  (703)  834-0100;  fax  number 
(703) 834-0111. 

Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 
(FR  Doc.  99-9287  Filed  4-9-99;  11:05  am] 

BtLUNG  CODE  6712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:03  a.m.  on  Thursday,  April  8, 
1999,  the  Board  of  Directors  of  the 


Federal  Deposit  Ins\irance  Corporation 
met  in  closed  session  to  consider  (1) 
matters  relating  to  the  Corporation's 
supervisory  activities,  and  (2)  reports 
from  the  Office  of  Inspector  General. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Ellen 
S.  Seidman  (Director,  Office  of  Thrift 
Supervision),  seconded  by  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
concurred  in  by  Julie  L.  Williams,  acting 
in  the  place  and  stead  of  Director  John 
D.  Hawke,  Jr.  (Comptroller  of  the 
Currency),  and  Chairman  Donna 
Tanoue.  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  notice  of  the  meeting 
earlier  than  April  7, 1999,  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  {c)(4),  (c)(6),  (c)(8), 
and  (c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street,  N.W..  Washington,  D.C. 

Dated:  April  8, 1999. 
Federal  Deposit  Insurance  Corporation. 
James  D.  LaPieire, 
Depu  ty  Execu  five  Secretary. 
(FR  Doc.  9&-9270  Filed  4-8-99;  5:11  p.m.] 
BiLUNG  COOE  «n4-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
freight  forwarder  Ucenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 


of  ocean  freight  forwarders,  effective  on 
the  corresponding  revocation  dates 
shown  below: 

License  Number:  1616 
Name:  Air-Mar  Shipping,  Inc. 
Address:  State  Road  #24,  KM  1.6, 

Buchanan,  PR  00968 
Date  Revoked:  March  10, 1999. 
Reason:  Failed  to  maintain  a  valid 

svirety  bond. 
License  Number:  4484 
Name:  All  Destinations  Shipping 

Company 
Address:  2624  N.W.  112th  Ave.,  Miami, 

FL  33172-1818 
Date  Revoked:  March  12. 1999. 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  3705 
Name:  Auto  Driveway  Co. 
Address:  310  South  Michigan  Ave., 

Chicago,  IL  60604 
Date  Revoked:  March  22, 1999. 
Reason:  Surrendered  license 

volimtarily. 
License  Number:  4400 
Name:  D  &  L  International  Freight 

Forwarding  Company 
Address:  8244  Virgo  Street,  Jacksonville, 

FL  32216 
Date  Revoked:  March  14, 1999. 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  3766 
Name:  Due  International,  Inc. 
Address:  19300  S.  Hamilton  Ave.,  Suite 

220,  Gardena,  CA  90248 
Date  Revoked:  May  1, 1999. 
Reason:  Siurendered  license 

voluntarily. 
License  Number:  1429 
Name:  G.  F.  International  Inc. 
Address:  c/o  Big  Apple  Customs 

Brokers,  Inc.,  151-02  132nd  Ave., 

Jamaica,  NY  11434 
Dafe  Revoked:  March  17, 1999. 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  4450 
Name:  Non-Stop  Cargo,  Inc. 
Address:  8232  N.W.  56th  Street,  Miami, 

FL  33166 


Federal  Register /Vol.  64,  No.  70 /Tuesday.  April  13,  1999 /Notices 


18025 


Date  Revoked:  March  10. 1999. 
Reason:  Failed  to  maintain  a  valid 
surety  bond. . 

T.  A.  Zook, 

Deputy  Director,  Bureau  of  Tariffs, 
Certification  and  Licensing. 
(FR  Doc.  99-9155  Filed  4-12-99;  8:45  ami 
BILUNG  CODE  anO-OI-M 

FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Reissuance  of  License 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
license  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  part  510. 
License  No.  1197 
Name/Address:  The  Irwin  Brown 
Company  212  Chartres  Street  P.O.  Box 
2426  New  Orleans,  La  70176-2426 
Date  Reissued:  February  28, 1999 
T.  A.  Zook, 

Deputy  Director,  Bureau  of  Tariffs, 
Certification  and  Licensing. 
[FR  Doc.  99-9156  Filed  4-12-99;  8:45  am] 
MLUNG  CODE  fTSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  »bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  eniunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 


standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May. 7, 1999. 

A.  Federal  Reserve  Bank  of 
Philadelfrfiia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6tii  Stieet, 
Philadelphia,  Pennsylvania  19105-1521: 

1.  BT  Financial  Corporation, 
Johnstown,  Pennsylvania;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Philson  Financial  Corporation,  Berlin, 
Pennsylvania,  and  thereby  indirectly 
acquire  First  Philson  Bank,  NA,  Berlin, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of 
Riclimond  (A.  Linwood  Gill  m. 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond.  Virginia  23261-4528: 

1.  BB&T  Corporation,  Winston-Salem, 
North  Carolina;  to  merge  with  First 
Citizens  Corporation,  Newnan,  Georgia, 
and  thereby  indirectiy  acquire  First 
Citizens  Bank  of  Georgia,  Fayetteville, 
Georgia. 

In  connection  vrith  this  application, 
Applicant  also  has  applied  to  acquire 
First  Citizens  Bank,  Newnan,  Georgia, 
and  thereby  engage  in  operating  and 
savings  association,  pursuant  to  § 
225.28(b)(4)(ii)  of  Regulation  Y,  and 
Newnan  Financial  Services,  Inc., 
Newnan,  Georgia,  and  thereby  engage  in 
providing  real  estate  appraisal  services 
to  both  affiliates  and  third  parties, 
pursuant  to  §  225.28(b)(2)(i)  of 
Regulation  Y. 

In  coimection  with  this  proposal, 
BB&T  Corporation  has  requested 
permission  to  exercise  an  option  that 
would  enable  BB&T  Corporation  to 
acquire  up  to  19.9  percent  of  the  voting 
securities  of  First  Citizens  Corporation 
imder  certain  circumstances. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  8, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-9186  Filed  4-12-99;  8:45  am] 
BILUNQ  CODE  SMO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TME  AND  DATE:  11:00  a.m.,  Monday, 

April  19, 1999. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  andC 

Stieets,  N.W.,  Washington,  D.C.  20551. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  revisions  to  the  Code  of 
Conduct  for  the  Federal  Reserve  Banks. 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions] 
involving  individual  Federal  Reserve 
System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lyim  S.  Fox.  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  begiiming  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  annoimcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  April  9. 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  99-9340  Filed  4-9-99;  3:53  pm) 
BIUMQ  CODE  tZIft-OI-P 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Pertod 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  Advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  tiansactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  appUcable  waiting  period. 
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Transaction  Granted  Early  Termination 


ETdate 


15-MAR-99 


Trans  No. 


19991617 


19991621 


19991637 


19991692 


19991726 


19991728 


19991729 


19991746 


19991750 


19991752 


19991761 


19991763 


19991764 


19991765 


19991766 


19991768 


19991774 


19991777 


19991778 


19991781 


19991782 


19991783 


19991787 


19991789 


ETreq  status 


G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  rtame 


Arnerican  Hoine  Products  Corporation. 

AvJron. 

Aviron. 

John  J.  Rigas. 

John  J.  Rigas. 

AVR  of  Tennessee,  LP. 

Coherent,  Inc.. 

Palomar  Medk^al  Techraiogies,  Inc. 

Star  MedicaJ  Technologies,  Inc. 

Pioneer  Jnterr^tionaJ  Ltd. 

Morrison  Knudsen  Corporation. 

Blue  Diamond  Materials,  Itk. 

Microsemi  Corporation. 

SymmetriConi,  Inc. 

Linfinity  Microelectronics  Inc. 

AnswerThink  Consulting  Group,  Inc. 

Parmjit  Parmar. 

Pegs^us  Consulting  Group,  Inc. 

Parmjit  Parmar. 

AnswerThink  Consulting  Group,  Inc. 

AnswerThink  Consulting  Group,  Inc. 

Associates  First  Capital  Corporation. 

Exxon  Corporation. 

Exxon  Travel  Club,  Inc. 

Caterpillar  Inc. 

Emerson  Electric  Co. 

F.G.  Wilson  LL.C.  a  Delaware  Limited  Liability  Company. 

Willis  Stein  &  Partners  II,  LP.. 

Torstar  Corporation. 

Troll  Comrnurucations  LLC. 

J.W.  Chikls  Equity  Partners  II,  LP.. 

Amernan  Safety  Razor  Company. 

American  Safety  Razor  Company. 

University  of  Rochester. 

Visiting  Nurse  Foundatkxi,  Inc. 

Visiting  Nurse  Foundation,  Inc. 

Browrv-Forman  Corporation. 

Sonoma-Cutrer  Vineyards,  Inc. 

SorxMTia-Cutrer  Vineyards,  Inc. 

Ameritech  Corporation. 

Anixter  lntematk)nal.  Inc. 

Anixter  Inc. 

American  Intemattonal  Group,  Inc. 

Mr.  Joseph  DeLago. 

The  Peterson  Group,  Inc. 

PepsiCo,  Inc. 

Leader  Beverage  Corporatnn. 

Leader  Beverage  CoiixKation. 

Amador  S.  Bustos. 

Ronakl  A.  Unkefer. 

First  Broadcasting  Company,  LP. 

Mannesmann  A.G. 

Sumitomo  Heavy  Industries  Inc. 

Link-Belt  Construction  Equipment  Company,  Inc. 

Gukjant  Mutual  Insurance  Company. 

James  E.  Murphy. 

United  Premier  Corporation. 

J.E.  Murphy  Premium  Finance  Company. 

J.E.  Murphy  Company,  Inc.  of  Arizona. 

Kawasho  Corporation. 

Nozaki  &  Co.,  Ltd. 

Nozaki  &  Co.,  Ltd. 

ConAgra,  Inc. 

Kruse  Investment  Company,  Inc. 

Capitol  Milling  Company,  Inc. 

Walt  Disney  Company  (The). 

Autry  Qualified  Interest  Trust. 

Autry  Qualified  Interest  Trust. 

Tl  Group  pIc. 

General  Electric  Company. 

Tri-lndustries,  Inc. 

Cooperatieve  Centrale  Raiffeisen  Boerenleent>ank  B. 
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Transaction  Granted  Early  Termination— Continued 


ETdate 


Trans  No. 


19991792 


19991795 


19991/96 


19991801 


19991804 


ETreq  status 


19991805 


l6"  MAM~yU 


19991806 


19991811 


19991825 


19991565 


19991625 


19991711 


19991740 


19991743 


19991767 


19991769 


19991813 


19991814 


19991815 


19991816 


G 

G 

G 

G 

G 

Q 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

Q 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

Q 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 

G 


Party  name 


The  Tokai  Bank,  Limited. 

Tokai  Financial  Services,  Inc. 

Metamor  Worldwide,  Inc. 

SPR.  Inc. 

SPR,  Inc. 

Vickersptc. 

Ulstein  HoWing  ASA. 

Ulstein  HoMing  ASA. 

Eagle  Pacific  Industries,  Inc. 

The  Lamson  &  Sessions  Co. 

The  Larrtson  &  Sessions  Co. 

Conrad  Plimpton. 

Allied  Slonal  Inc. 

AlliedSignal  Technologies,  Inc.;  AlliedSignal  DeutscN. 

McCown  De  Leeuw  &  Co.  IV,  LP. 

The  Loewen  Group  inc. 

Monte  Cristo,  Inc. 

Camposanto  PR,  Inc. 

Jibe  Services  Corporation. 

Los  Rosales  Memorial  Park,  Inc. 

Los  Jardines  Memorial  Park,  Inc. 

Camposanlo-Aguadilla,  Inc. 

Stichting  Administratiekantoor. 

Mr.  Arttiur  P.  Poor,  Jr. 

Sunburst  Fruit  Juices,  Inc. 

Twin  Mountain  Real  Estate  Trust. 

Twin  Mountain  Spring  Water  Company,  Inc. 

SuntxjTSt  Realty  Trust 

CML  HokJings,  LLC. 

HMH  Broadcasting,  Inc. 

HMH  Broadcasting,  Inc. 

MotivePower  Industries,  Inc. 

Gayle  L.  Orlyl. 

Metro  East  Industries,  Inc. 

Fox  Pairw  Capital  Furxj,  L.P. 

United  American  Energy  Corp. 

United  American  Energy  Corp. 

Rockwell  IntematkHial  Corporatnn. 

K  Systems,  Inc. 

Kaiser  Flight  Dynamcs,  Inc. 

The  SKM  Equity  Fund  II,  LP. 

Natk>nwkle  Precision  Products  Corp. 

Natkxiwkie  Precision  Products  Corp. 

Reput)lic  Industries,  Inc. 

J.  Albert  Burnett. 

Contemporary  Cars,  Inc. 

Akron  General  Health  System. 

The  Health  Group. 

The  Health  Group. 

MassiHon  Community  Hospital. 

HomeTown  HHP  Seroices  Corporatton. 

Bacou,  S.A. 

Joseph  P.  Hoemer. 

Perfect  Fit  Gk>ve  Co.,  Inc.;  SCHAS  Circular  Industries,  Inc. 

El  Paso  Energy  Corporatk>a 

EnCap  Investments  L.C. 

EnCap  Investments  L.C. 

Robert  Bosch  Industrietreuhand  KG. 

ZEXEL  Corporation. 

ZEXEL  Corporation. 

Warburg,  Pincus  Ventures,  LP. 

One-On-One  Sports,  Inc. 

One-On-One  Sports  of  Illinois,  LLC. 

One-On-One  Sports  Radio  of  Illinois,  L.LC. 

Deutsche  Lufthansa  AG. 

Hudson  General  Corporatkm. 

Hudson  General  Corporatkjn. 

Swifty  Serve.  LLC. 

Couritry  Cupboard  Food  Stores,  Inc. 

Country  Cupboard  Food  Stores,  Inc. 

Aurora  Equity  Partners  II  LP. 

AlKedSigral  Inc. 
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Transaction  Granted  Early  Termination— Continued 

ETdate 

Trans  No. 

ETreq  status 

Party  name 

G 

AltiedSignal  Inc. 

19991818 

G 

Supreme  IntemationaJ  Corporation. 

19991818 

G 

Salant  Corporation. 

G 

Frost  Bros.  Enterprise,  Inc. 

G 

Maquiladora  Sur.  S.A.  de  C.V. 

19991820 

G 

Nationwide  Mutual  Insurance  Company. 

G 

Zenith  National  Insurance  Corp. 

G 

CalFarm  Insurance  Company. 

19991822 

G 

Ranson  W.  Webster. 

G 

Intuit  Inc. 

G 

Intuit  Inc. 

19991823 

G 

Intuit  Inc. 

G 

Ranson  W.  Webster. 

G 

Computing  Resources,  Inc. 

19991571 

G 

Legato  Systems,  Inc. 

G 

George  Wilson. 

G 

Intelliguard  Software,  Inc. 

G 

ORP  USA,  Inc. 

19991578 

G 

TWFanch-two  Co. 

G 

LF  Capital  Partners.  LLC. 

G 

DF  Cat)levision  Limited  Partnership. 

19991605 

G 

Bioglan  Pharma  pic. 

G 

Medicis  Pharmaceutical  Corporation. 

G 

Medicts  Phannaceutical  Corporation. 

19991708 

G 

Lafarge  S.A. 

G 

Larry  W.  Com. 

G 

Com  Construction  Company. 

19991716 

G 

Don  E.  Bond. 

G 

Powertel,  Inc. 

G 

InterCel,  Inc. 

G 

interCel  Licenses,  Inc. 

19991770 

G 

Liberty  Mutual  Insurance  Company. 

G 

Guardian  RoyaJ  Exchange  pic. 

G 

Guardian  Royal  Exchange  (Holdings,  Inc. 

19991773 

G 

Providence  Equity  Partners  III,  LP. 

G 

AT4T  Corp. 

G 

AT&T  Corp. 

19991791 

G 

Cohham  pIc. 

G 

North  American  Fund  II,  LP. 

G 

ACR  Electronics,  Inc. 

19991831 

G 

Steriing  Software.  Inc. 

G 

Nathan  C.  Thompson. 

G 

Spectra  Logic  Corporation. 

1999183? 

G 

Memll  Lynch  &  Co.,  Inc. 

G 

David  E.  Shaw. 

G 

D.E.  Shaw  Financial  Technology,  LP. 

19991834 

G 

Sidney  B.  DeBoer. 

G 

W.  Douglas  Moreland. 

G 

Cherry  Creek  Dodge,  Inc.,  Colorado  Springs. 

G 

Jeep/Eagle.  Inc. 

G 

Foothills  Automotive  Plaza,  Inc. 

19991835 

G 

W.  Douglas  Moreland. 

19991835 

G 

Sidney  B.  DeBoer. 

_ 

G 

Lithia  Motors,  Ina 

19991836 

G 

ACE  Limited. 

G 

CIGNA  Corporation. 

G 

INA  Corporation. 

19991839 

G 

Cooper  Industries,  Inc. 

G 

Leon  Cohen. 

G 

Neo-Ray  Products  Incorporated. 

19991842 

G 

Wind  Point  Partners  III.  LP. 

G 

Thomas  A.  McCaslin,  IV. 

G 

J.  Fegely  &  Son  Hardware,  Co.,  Inc. 

19991847 

G 

GTCR  Fund  VI,  LP. 

G 

The  Beacon  Group  lit— Focus  Value  Fund,  LP. 

G 

Hollywood  Theater  Holdings,  Inc. 

19991851 

G 

BankAmerica  Corporatton. 

G 

The  Boeing  Company. 

G 

MD  Technical  Services,  L.L.C. 

19991854 

G 

GTCR  Fund.  VI.  LR. 

G                     Scott  C.  Wallace. 

G 

Wallace  Theater  Corporation  II. 
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Transaction  Granted  Early  Termination— Continued 


ETdate 

Trans  No. 

ETreq  Status 

Party  name 

19991855 

G 
G 
G 
G 

ABRY  Broadcast  Partners  II,  LP. 

Hicks.  Muse,  Tate,  Furst  Equity  Fund  III,  LP. 

STC  Broadcasting,  Inc. 

STC  Lincense  Coinpany. 

19991868 

G 
G 
G 

Spartan  Motors,  Inc. 
Carpenter  Industries,  Inc. 
Carpenter  Industries,  Inc. 

19991895 

G 
G 
G 

Science  Applications  International  Corporation. 
Oacis  Healthcare  Holdings  Corp. 
Oacis  Heelttware  Holdings  Corp. 

18-MAR-^ 

19990429 

G 

CMS  Energy  Corporation. 

I  ^^         WW    ^T    ■          *^^^         ••••••••■#••••••••••••••• 

G 

Duke  Energy  Corporatkm. 

G 

Panhandto  Storage  Company. 

Q 

Trunkline  LNG  Company. 

Q 

Panhandte  Eastern  Pipe  Line  Company. 

19-MAR-99 

19991871 

G 

Eclipsys  Corporatkxi. 

■  ^r       9wmr  ■■   ■       *#*»      »*•••••••««*•■•«*»*«■■■«■ 

G 

SunGuard  Data  System  Inc. 

Q 

Med  Data  Systems  Inc. 

G 

Intekjs  Corporation. 

19991888 

G 
G 
G 

Triumph  Partners  III,  LP. 

Brian  R.  Marknve. 

Remco  Maintenance  Corporation. 

19991647 

G 
G 

NIPSCO  Industries,  Inc. 
PacificCorp. 

G 

TPC  Corporatton. 

19991698 

G 
G 

TriStar  Aerospace  Co. 
John  W.  Ratiff. 

G 

Standard  Parts  and  equipment  Corporatnn. 

19991734 

G 
G 
Q 

Jeffrey  H.  Smulyan. 
Mark  A.  Nickel. 
Country  Sampler,  Inc. 

19991794 

G 
G 
G 

Morton  Industrial  Group,  Inc. 
Worthlngton  Industries,  IrK. 
Worthlnglon  Industries,  Inc. 

19991802 

G 
G 
G 

WilHam  D.  Morton. 
James  M.  Campbell. 
Mklland  Partners,  Inc. 

19991812 

G 
G 
G 

J.T.  Walter  Industries,  Inc. 

Caradon,  pk;. 

Caradon  Doors  and  Windows,  Inc. 

19991837 

G 
G 
G 

Pentair,  Inc. 

WEB  Tool  &  Manufacturing.  Inc. 

WEB  Tool  &  Manufacturing,  Inc. 

1999186? 

G 
Q 
G 

CareFirst.  Inc. 

Blue  Cross  Blue  Shield  of  Delaware,  Inc. 

BItje  Cross  Blue  Shiekl  of  Delaware,  Inc. 

19991863 

G 
G 
G 
G 

J.W.  ChikJs  Equity  Partners,  LP. 

Appiebee's  Intematkxial,  Inc. 

Rio  Bravo  lntematk>nal.  Inc. 

Innovative  Restaurant  Concepts,  Inc.,  IRC  Kansas,  1. 

19991878 

G 
G 
G 

ApoHo  Investment  Fund  III,  LP. 
Eos  Partners,  LP. 
Pacer  Intematnnal,  Inc. 

19991879 

G 
G 
G 

Vestar  Capital  Partners  III,  LP. 
St  John  Knits  Intematkxial,  Inc. 
SL  John  Knits  International.  Inc. 

1999188? 

G 
G 
G 

Scott  M.  Spangler. 

ERLY  Industries,  Inc.  (Debtor-lr>-Possesskxi). 

Chemonks  lntematk>nal.  Inc. 

19991884 

G 
G 
G 
G 

Guest  Supply,  Inc. 

Madhukar  &  Nalna  Kapade. 

Kapad»  Enterprises,  Inc.  d/tVa  Nasco  Supply  Company. 

MacDonaM  Contract  Sales,  Inc. 

19991887 

G 
G 
G 

Forest  Lawn  Memorial-Part(  Associaiton. 
American  Security  &  FkJelity  Corporatkm. 
American  Security  &  Fidelity  Corporatkm. 

19991889 

G 
G 
G 

DavW  Sherman.  Jr. 
Diageopk;. 
Diageo,  Inc. 

19991890 

G 
G 
G 

Shop  at  Home,  Inc. 

Lowell  W.  Pax.son. 

Paxson  CommunRations  Corporatkxi. 
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.  -—   . 

ETdate 

Trans  No. 

ETreq  status 

Party  name 

19991891 

G 
G 
G 

Annor  Holdings,  Inc. 
Neale  A.  Perkins. 
Safari  Land  Ltd..  Inc. 

19991893 

G 
G 
G 

Terry  R.  Taylor. 
Edward  J.  Morse. 
Morese  Operations.  Inc. 

19991897 

G 
G 
G 

Churchill  ESOP  Capital  Partners,  L.P. 
Jones  Stephens  Corporation. 
Jones  Stephens  Corjsoration. 

19991899 

G 
G 
G 

William  Goldrlng. 
Diageo  pic. 
Diageo,  Inc. 

19991900 

G 
G 
G 

Heaven  Hill  Distilleries,  Inc. 

Diageo  pic. 

UDV  North  America.  Inc. 

19991902 

G 
G 
G 

James  E.  Sowell. 

The  Pet  Life  Foods,  Inc.  Employee  Stock  Ownership  Plan. 

Pet  Life  Foods.  Inc. 

19991903 

G 
G 
G 

Safeguard  Scientifics.  Inc. 

TRW  Inc. 

E-Certify  Corporatton. 

19991909 

G 
G 

Paul  M.  Montrone. 
H.  Thomas  Beck. 

19991909 

G 

Noma  Industries  Limited. 

19991918 

G 
G 
G 

Chk^ita  Brands  International.  Inc. 
Agripac,  Inc.  (debtor  in  possesston). 
Agripac,  Inc.  (debtor  in  possession). 

19991924 

G 
G 
G 

Mason  Wells  Leveraged  Buyout  Fund  1,  Limited  Partnership. 
A  Strum  &  Sons,  Inc. 
A  Strum  &  Sons.  Inc. 

19991928 

G 
G 
G 
G 
G 

Spartan  Stores.  Inc. 
Glen  A.  Catt. 
Glen's  Markets.  Inc. 
Catt's  Realty  Co. 
Glen's  Phannacy.  Inc. 

19991939 

G 
G 
G 

Racing  Champions  Corporation. 
U.S.  Industries.  Inc. 
The  Ertl  Company.  Inc. 

19991940 

G 
G 
G 

Mfchael  Pieper. 
Edward  J.  Kassab  Tmst 
Stainless.  Incorporated. 

19991941 

G 
G 
G 

Stewart  Enterprises.  Inc. 

Frank  Newcomer.  III. 

D.W.  Newcomer's  Sons.  Inc.  and  DWN  Properties,  1. 

19991947 

G 
G 
G 

Aurora  Foods.  Inc. 
Joseph  A.  Qalando. 
Sea  Coast  Foods.  Inc. 

23-MAR-99 

19990608 

G 

FLIR  Systems.  Inc. 

G 

Inframetrics.  Inc. 

G 

Inframetrics,  Inc. 

l999ioo6 

G 
G 
G 

EOTT  Energy  Partners.  LP. 
Royal  Dutch  Petroleum  Company. 
Texas-New  Mexico  Pipe  Line  Company. 

19991684 

G 
G 
G 
G 

U.S.  Industries.  Inc. 

SPX  Corporatkxi. 

GS  Buikjing  Systems  Corporatx>n. 

Dual-Lite  Manufacturing  Inc. 

19991762 

G 
G 
G 

V.F.  Corporatton. 

Horace  SmaM  Apparel  PLC. 

Horace  SmaN  HoUings  Corporation  of  Delaware.  Inc. 

19991775 

G 
G 
G 

Cap  Gemini.  S.A. 
BDSI,  Inc. 
BDSI,  Inc. 

19991796 

G 
G 
G 

AUXILIUM  Stiftung. 
The  Dean  Company. 
The  Dean  Company. 

19991799 

G 
G 
G 

Capital  Z  Financial  Sennces  Fund  II,  LP. 
WIT  Capital  Group,  Inc. 
WIT  Capital  Group,  Inc. 

19991809 

G 
G 
G 

Brooke  Group  Ltd. 
New  Valley  Corporatton. 
New  Valley  Corporatton. 

\ 
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ETdate 


25-MAR-99 


Trans  No. 


19991810 


19991840 


19991843 


19991848 


19991881 


19991886 


19991898 


t9991901 


19991904 


19991910 


19991911 


19991938 


19991948 


19991956 


19991866 


19991976 


19991941 


19991919 


19991920 


19991921 


19991922 


19991925 


19991926 


19991931 


ETreq  status 


Q 
G 
G 
G 
G 
G 
G 
Q 
G 
G 
G 
G 
G 
G 
Q 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
Q 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
G 
Q 
G 
G 
G 
G 
G 
G 


Party  name 


Brooke  Group  Ltd. 

RJR  Nabisco  Koldings  Corp. 

RJR  Nat)tsco  Holdings  Corp. 

XL  Capital  Ltd. 

NAC  RE  Corporation. 

NAC  RE  Corporation. 

Thomas  R.  Galloway,  Sr. 

Sinclair  Broadcast  Group,  Inc. 

Sinclair  Broadcast  Group,  Inc. 

Dow  Jones  &  Company,  Inc. 

OptiMark  Technok)gies,  Inc. 

OptiMark  Technok)gies,  Inc. 

The  IT  Group,  Inc. 

ICF  Kaiser  International,  Inc. 

ICF  Kaiser  Interrtatkxial,  Inc. 

Code,  Hennessy  &  Simmons  IH,  LP. 

Carlisle  Companies  Incorpwated. 

Motion  Control  Industries,  Inc. 

Silicon  GraphRS,  Inc. 

WAMINET  Inc. 

WAMINET  Inc. 

MJD  Communicatk>ns,  Inc. 

William  &  Marilyn  M.  Haugen. 

Unkxi  Telephone  Company  o(  Hartford. 

Armour  Independent  Telephone  Company. 

WMW  Cable  TV  Company. 

The  General  Electrk:  Company,  p.l.c. 

CMT  Associates,  LP. 

RELTEC  Corporatkm. 

Gannett  Co.,  Inc. 

A.H.  Beto  Corporatkm. 

Great  Western  Broadcasting  Corp. 

A.H.  Bek)  Corporation. 

Gannett  Co.,  Inc. 

KVUE-TV,  Inc. 

Quanta  Sennces,  Inc. 

Seaward  Corporalkm. 

Seaward  Corporatkm. 

MBNA  Corporatkxi. 

First  Virgirte  Banks,  Inc. 

First  Virginia  Banks,  Inc. 

Carck)  Engineering  Group,  PLC. 

Douglas  J.  &  Daniel  S.  Wood. 

Wood  Industries,  Inc.  d^a  Carrera  Corp. 

CIENA  Corporatkxi. 

Lightera  Networks.  Inc. 

Lightera  Networks.  Inc. 

Gerakj  R.  Forsythe. 

Ogden  Corporatmn. 

PacifR  Penobscot  Power  Company. 

ZENECA  Group  PLC. 

Astra  AB  (a  Swedish  company). 

Astra  AB  (a  Swedish  company). 

WCAS  Capital  Partners  III.  LP. 

Spectrasite  Hokings,  Inc. 

Spectrasite  HokSngs,  Inc. 

Welsh,  Carson,  Anderson  &  Stowe  VIII,  LP. 

Spectrasite  Hoktngs,  Inc. 

Spectrasite  HokSngs.  Inc. 

J.H.  Whitney  III,  LP. 

Spectrasite  Hokings,  Inc. 

Spectrasite  Holdings,  Inc. 

Phillip  F.  Anschutz. 

AtlantK  Rk:hfiekl  Company. 

Atiante  Rk^hfiekJ  Company. 

Welsh,  Carson,  Anderson  &  Stowe  VIII,  LP. 

Nextel  Communcatkxis,  Inc. 

Tower  Merger  Vehrcle,  Inc. 

Nextel  Communnations,  Inc. 

Welsh,  Carson,  Anderson  &  Stowe  VIII,  LP. 

Spectrasite  Hokings,  Inc. 

Snyder  Communwatk)ns,  Inc. 
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Transaction  Granted  Early  Termination— Continued 


ETdate 

Trans  No. 

ET  req  status 

Party  name 

G 

Glenn  Giordano. 

G 

Manhattan  Response  Group.  Inc. 

G 

Media  Syndication  Global.  Inc..  Preferred  Custoniers 

G 

Guild. 

19991932 

G 

Snyder  Communications,  Inc. 

G 

Jeffrey  Giordano. 

G 

Preferred  Customers  Guild,  LP. 

G 

Steven  Blake  Development  Corp..  Even  Steven  Ina 

19991933 

G 

Glen  Giordano. 

G 

Snyder  Communications.  Inc. 

G 

Snyder  Communications.  Inc. 

19991934 

G 

Jeffrey  Giordano."^ 

G 

Snyder  Communications,  Inc. 

G 

Snyder  Communications,  Inc. 

19991936 

G 

Applied  Graphics  Technologies,  Inc. 

G 

Wace  Group,  PLC. 

19991936 

G 

Wace  Group,  PLC. 

19991937 

G 

Canadian  Imperial  Bank  of  Commerce. 

G 

Spectrasite  HokJings,  Inc. 

G 

Spectrasite  HokJings,  Inc. 

19991954 

G 

Citigroup,  Inc. 

G 

Melkxi  Bank  Corporation. 

G 

Mellon  Bank  Corporation. 

19991963 

G 

The  CIT  Group. 

G 

First  Union  Corporation. 

G 

Congress  Financial  Corporation. 

19991975 

G 

Koninklijke  Hoogovens  N.V. 

G 

TDH  III.  LP. 

G 

Apollo  Metals,  Ltd. 

19991985 

G 

BMC  Software,  Inc. 

G 

New  Dimension  Software  Ltd. 

G 

New  Dimension  Software  Ltd. 

26-MAR-99  

19991869 

G 

Becton,  Dk^inson  and  Company. 

m^^^       »•••  ■»   ■       ^r^m       «■••••••••«■*«■•■■•*«•■■• 

G 

Millennium  Pharmaceutnals,  Inc. 

G 

Millennium  Predk:tive  Medeine  Inc. 

19991892 

G 

Metallgesellschaft  AG. 

G 

Dr.  Ing.  Otto  HappeL 

G 

GEA  AG. 

19991979 

G 

Laird  Norton  Company. 

G 

Mk^hael  H.  Guetz. 

G 

Home  Lumber  Acquisitk>n  LLC. 

G 

GLLC  Acquisitkw  LLC. 

G 

MHGLLC  Acquisitran  LLC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding.  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
DC  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Qaik, 
Secretary. 
(FR  Doc.  99-9166  Filed  4-12-99;  8:45  am) 

BILUNQCOOE  tTSO-OI-M 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board;  PulHication  of 
Exposure  Draft 

AGENCY:  General  Accounting  Office. 
ACTION:  Publication  of  Exposure  E)raft. 


SUMMARY:  The  Chairman  of  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB),  David  Mosso,  has  announced 
that  the  FASAB  has  released  for  public 
comment  an  exposure  draft  of  a 
proposed  statement  to  amend  SFFAS 
No.  2,  Accounting  for  Direct  Loans  and 
Loan  Guarantees,  published  in  August 
1993. 

The  amendments  are  intended  to 
improve  financial  reporting  by  Federal 
credit  agencies  for  subsidy  costs 
incurred  in  providing  direct  loans  and 
loan  guarantees  to  the  public. 

The  exposiu«  draft  has  been  mailed  to 
FASAB's  mailing  list  subscribers. 
Additionally,  it  is  available  on  the 
Internet  at  FASAB's  home  page — ^http:/ 
/www.financenet.gov/fasab.htm.  Also, 
copies  can  be  obtained  by  contacting 
FASAB  at  (202)  512-7350,  or 
comesw.fasab@gao.gov.  In  the  dociunent 
the  Board  has  posed  specific  questions 


for  comment.  Respondents  are 
encouraged  to  address  those  questions 
and  to  comment  on  any  part  of  the 
exposure  draft.  Responses  are  requested 
no  later  than  July  2, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Comes.  Executive  Director.  441 
G  St..  NW.  Room  3B18.  Washington.  DC 
20548.  or  call  (202)  512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463,  Section  10(a)(2),  86 
Stat.  770,  774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015  (1990). 

Dated:  April  7, 1999. 
Wendy  M.  Comes, 
Executive  Director. 
[FR  Doc.  99-9125  Filed  4-12-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announoemant  99107] 

Health  Communication  Research; 
Notice  of  Availability  of  Funds 

A.  Purpose 

In  Cooperation  with  the  Office  of 
Prevention  Research  (Prevention 
Research  Initiative),  the  Division  of 
Health  Communication  vdthin  the 
Office  of  Communication  in  the  Office 
of  the  Director  at  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  availability  of  fiscal  year 
(FY)  1999  funds  for  a  health 
communication  research  grant  program. 
This  program  addresses  all  of  the 
"Healthy  People  2000"  priority  areas. 
The  purpose  of  this  program  is  to 
further  the  understanding  of,  and  ability 
to  apply,  effective  health 
communication  strategies  and  tactics. 

B.  Eligible  Applicants 

AppUcations  may  be  submitted  by 
private  nonprofit  organizations  and  by 
governments  and  their  agencies;  that  is, 
universities,  colleges,  research 
institutions,  hospitals,  other  public  and 
private  nonprofit  organizations.  State 
and  local  governments  or  their  bona  fide 
agents,  and  federally  recognized  Indian 
tribal  govenmients,  Indian  tribes,  or 
Indian  tribal  organizations. 

Note:  Public  Law  104-65  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

C  Availability  of  Funds 

Approximately  $500,000  is  available 
in  FY  1999  to  fund  approximately  2  to 
4  awards.  It  is  expected  that  the  average 
award  will  be  $150,000,  ranging  from 
$100,000  to  $250,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  30, 1999,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  3  years.  Funding 
estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Program  Priorities 

Applications  must  address  one  of  the 
following  research  priorities  identified 
in  CDC's  Health  Communication 
Research  Agenda: 


1.  Discover  enective  strategies  to 
communicate  the  public  health 
implications  of  human  genetic  research. 

2.  Identify  risk  communication 
strategies  for  effectively  communicating 
public  health  recommendations  and 
products  related  to  vaccines,  himian 
genetics,  and  environmental  health. 

3.  Determine  the  conditions  under 
which  new  communication  approaches 
like  entertainment  education,  internet 
and  web  TV,  and  media  literacy  are 
most  effective  for  different  audiences. 

4.  Test  communication  strategies 
designed  to  foster  societal  support  for 
public  health  initiatives  and  systems. 

5.  Determine  the  communication 
strategies  and  tactics  are  most  effective 
in  promoting  the  adoption  of  health 
enhancing  behaviors  among  members  of 
diverse  populations. 

CDC's  latest  draft  of  the  full  Health 
Communication  Research  Agenda  is 
included  as  Attachment  II  in  the 
apphcation  packet. 

E.  Application  Content 

Use  the  information  in  the  Other 
Requirements,  and  Evaluation  Criteria 
sections  to  develop  the  application 
content.  Your  application  will  be 
evaluated  on  the  criteria  Usted,  so  it  is 
important  to  follow  them  in  laying  out 
your  program  plan. 

Specifically,  the  appUcations  for 
health  communication  research  grants 
should  include: 

1.  The  project's  focus  that  justifies  the 
research  needs  and  describes  the 
scientific  basis  for  the  research,  the 
expected  outcome,  and  the  relevance  of 
the  findings  to  improving  the  practices 
of  health  communication  writhin  a  larger 
public  health  context. 

2.  Specific,  measurable,  and  time- 
framed  objectives. 

3.  A  detailed  plan  describing  the 
methods  by  which  the  objectives  will  be 
achieved,  including  their  sequence. 

4.  A  description  of  the  grant's 
principal  investigator's  role  and 
responsibilities. 

5.  A  description  of  all  the  project  staff 
regardless  of  their  funding  source.  It 
should  include  their  title,  qualifications, 
experience,  percentage  of  time  each  will 
devote  to  the  project,  as  well  as  that 
portion  of  their  salary  to  be  paid  by  the 
grant. 

6.  A  description  of  those  activities 
related  to.  but  not  supported  by  the 
grant. 

7.  A  description  of  the  involvement  of 
other  entities  that  will  relate  to  the 
proposed  project,  if  applicable.  It  should 
include  commitments  of  support  and  a 
clear  statement  of  their  roles. 

8.  A  detailed  first  year's  budget  for  the 
grant  with  future  annual  projections. 


9.  A  plan  for  publishing/distributing 
results. 

An  applicant  organization  has  the 
option  of  having  specific  salary  and 
fringe  benefit  amounts  for  individuals 
omitted  from  the  copies  of  the 
apphcation  which  are  made  available  to 
outside  reviewing  groups.  To  exercise 
this  option:  on  the  original  and  five 
copies  of  the  application,  the  appUcant 
must  use  asterisks  to  indicate  those 
individuals  for  whom  salaries  and  fringe 
benefits  are  not  shown;  the  subtotals 
must  still  be  shown.  In  addition,  the 
appUcant  must  submit  an  additional 
copy  of  page  four  of  Form  PHS-398, 
completed  in  full,  with  the  salary  and 
fringe  amounts  shown.  This  budget  page 
will  be  reserved  for  internal  staff  use 
only. 

F.  Submission  and  Deadline 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  in  the  application  kit. 

On  or  before  June  30, 1999,  submit  the 
apphcation  to:  Sheryl  L.  Heard,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Announcement  99107, 
Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Road, 
Room  3000,  Atlanta,  Georgia  30341. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  Objective 
Review.  (AppUcants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  AppUcations  ^ 
which  do  not  meet  the  criteria  in  (a)  or 
(b)  above  are  considered  late 
appUcations,  wiU  not  be  considered, 
and  will  be  returned  to  the  appUcant. 

G.  Evaluation  Criteria 

AppUcations  that  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  by  a  peer  review 
group  to  determine  if  the  apphcation  is 
of  siifficient  technical  and  scientific 
merit  to  warrant  further  review  (triage); 
the  CDC  will  withdraw  fit>m  further 
consideration  appUcations  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator/program  director 
and  the  ofTicial  signing  for  the  applicant 
organization.  Those  appUcations  judged 
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to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process. 

Each  competitive  application  will  be 
evaluated  individually  against  the 
following  criteria  by  a  Special  Emphasis 
Panel  (SEP)  appointed  by  CDC.  The  SEP 
will  score  each  proposal  based  on 
scientific  and  technical  merit.  Factors  to 
be  considered  by  the  SEP  include: 

1.  A  principal  investigator  who  has 
conducted  research,  pubUshed  the 
findings  in  peer-reviewed  journals,  and 
has  specific  authority  and  responsibility 
to  carry  out  the  proposed  project. 

2.  Demonstrated  experience  (on  the 
applicant's  project  team)  in  conducting, 
evaluating,  and  publishing  in  peer- 
reviewed  journals  that  publish  the 
health  conmiunication  research  theories 
and  research  findings. 

3.  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities 
that  will  ensure  implementation  of  the 
proposed  activities. 

4.  The  specific  aims  of  the  research 
project,  i.e.,  the  broad  long-term 
objectives,  the  intended 
accomphshment  of  the  specific  research 
proposal,  and  the  hypothesis  to  be 
tested. 

5.  The  background  of  the  proposal, 
i.e.,  the  basis  for  the  present  proposal, 
regarding  how  the  proposed  research 
will  further  understanding  of,  and  the 
abiUty  to  apply,  effective  health 
communication  strategies  and  tactics. 

6.  The  significance  and  originality 
from  a  scientific  or  technical  standpoint 
of  the  specific  aims  of  the  proposed 
research,  including  the  adequacy  of  the 
theoretical  and  conceptual  framework 
for  the  research. 

7.  The  adequacy  of  the  proposed 
research  design,  approaches,  and 
methodology  to  carry  out  the  research, 
including  quality  assurance  procedures, 
plan  for  data  management,  and 
statistical  analysis  plan. 

8.  The  extent  to  which  the  research 
findings  will  increase  imderstanding  of, 
and  abiUty  to  apply,  effective  health 
commimication  strategies  and  tactics. 

9.  The  degree  to  which  the  research  is 
consistent  with  health  communication 
research  priorities  as  identified  under 
the  "Programmatic  Priorities"  section 
(section  D)  of  this  aimouncement. 

10.  The  degree  to  which  the 
evaluation  plan  will  allow  the 
measurement  of  progress  toward  the 
achievement  of  the  stated  objectives. 

11.  The  degree  to  which  the 
qualifications,  adequacy,  and 
appropriateness  of  personnel  to 
accompUsh  the  proposed  activities. 

12.  The  degree  to  which  commitment 
and  cooperation  of  other  interested 
parties  (as  evidenced  by  letters  detailing 


the  nature  and  extent  of  the 
involvement). 

13.  The  degree  to  which  adequacy  of 
existing  and  proposed  facilities  and 
resources. 

14.  The  degree  to  which  the 
reasonableness  of  the  proposed  budget 
to  the  proposed  research. 

15.  If  Human  Subjects  are  involved, 
does  the  applicant  adequately  address 
the  requirements  of  45  CFR  46  for  the 
protection  of  human  subject? 

16.  If  Human  Subjects  are  involved, 
has  the  applicant  met  the  CDC  Policy 
requirements  regarding  the  inclusion  of 
women,  ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

a.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

b.  The  proposed  justification  when 
representation  is  limited  or  absent. 

c.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

d.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
conmiunity(ies)  and  recognition  of 
mutual  benefits. 

A  second  review  will  be  conducted  by 
a  panel  of  Senior  Federal  Officials.  The 
Senior  Federal  Officials  will  review  the 
ranked  proposals  to  assure  maximal 
impact  and  balance  ofthe  proposed 
research.  The  factors  to  be  considered 
will  include: 

a.  The  results  of  the  peer  review. 

b.  The  extent  to  which  the  proposed 
research  addresses  health 
communication  research  needs  and 
priorities. 

c.  National  needs. 

d.  Budgetary  considerations. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 

1.  Annual  progress  reports. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  status  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to:  Sheryl  L.  Heard, 
Grants  Management  SpeciaUst,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Announcement  99107, 
Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Road, 
Room  3000.  Atlanta,  GA  30341. 

For  descriptions  of  the  following 
Other  Requirements,  see  Attachment  I 
in  the  application  package: 


AR-1    Human  Subjects  Requirements 

AR-2    Requirements  for  Inclusion  of 
Women  and  Racial  and  Ethnic 
Minorities  in  Research 

AR-9    Paperwork  Reduction  Act 
Requirements 

AR-10    Smoke-Free  Workplace 
Requirements 

AR-11    Healthy  People  2000 

AR-1 2    Lobbying  Restrictions 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  1704  ofthe  Public  Health 
Service  Act,  42  U.S.C.  section  300u-3, 
as  fmiended.  The  Catalog  of  Federal 
Domestic  Assistance  niunber  is  93.283. 

J.  Where  to  Obtain  Additional 
Information 

Please  refer  to  announcement  number 
99107  when  requesting  information  and 
submitting  applications.  To  receive 
additional  written  information  and  to 
request  an  appUcation  kit,  call  1-888- 
GRANTS4  (1-888-472-6874).  You  will 
be  asked  to  leave  your  name  and 
address  and  will  be  instructed  to 
identify  the  Announcement  number  of 
interest. 

The  application  kit  for  99107  can  also 
be  downloaded  via  the  CDC  home  page 
on  the  Internet:  http://www.cdc.gov. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  dociunents, 
business  management  technical 
assistance  may  be  obtained  from:  Sheryl 
L.  Heard,  Grants  Management 
Specialist,  Grants  Management  Branch 
Procurement  and  Grants  Office, 
Announcement  99107,  Centers  for 
Disease  Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000.  Atlanta, 
GA  30341.  Telephone  (770)  488-2723, 
Email  address:  slh3@cdc.gov. 

For  program  technical  assistance, 
contact:  Galen  E.  Cole,  Ph.D..  M.P.H., 
Division  of  Health  Communication, 
Office  of  Conununication,  Office  of  the 
Director,  Centers  for  Disease  Control 
and  Prevention,  Mail  Stop  D42, 1600 
Clifton  Road,  Atlanta.  GA  30333.  Phone: 
404-639-7275,  Email:  gxc9@cdc.gov. 

Dated:  April  7, 1999. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office 
Centers  of  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  99-9152  Filed  4-12-99;  8:45  am] 
BOUNG  CODE  4163-1B-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Fiscal  year  1999  Discretionary 
Announcement  for  University-Head 
Start  Partnerships  and  Head-Start 
Research  Scholars;  Avallat)lilty  of 
Funds  and  Request  for  Proposals 

agency:  Administration  on  Children, 
Youth  and  Families,  ACT,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  Administration  for 
Children  and  Families,  Administration 
on  Children,  Youth  and  Families,  Head 
Start  Biueau  announces  the  availability 
of  funds  for  two  Priority  Areas; 
University-Head  Start  Partnerships 
(1.01)  and  Head  Start  Research  Scholars 
(1.02).  These  priority  areas  will  support 
research  activities  in  the  areas  of  infant 
and  toddler  development  within  the 
cultural  context,  the  promotion  of 
mental  health  in  Head  Start  and  Early 
Head  Start,  family  Uteracy  or  field- 
initiated  research  which  will  increase 
our  knowledge  of  low-income  children's 
development  for  the  purpose  of 
improving  services  or  have  significant 
policy  implications. 
DATES:  The  closing  date  for  receipt  of 
applications  is  5:00  P.M.  EDT  June  14, 
1999. 

ADDRESSES:  Applications,  including  all 
necessary  forms  can  be  downloaded 
from  the  Head  Start  web  site  at 
www.acf.dlhhs.gov/pmgrams/hsb.  The 
web  site  also  contains  a  listing  of  all 
Head  Start  and  Early  Start  programs. 

Hard  copies  of  the  application  may  be 
obtained  by  writing  or  calling  the 
Operations  Center  or  sending  an  e-mail 
to  bsi^lcgnet.com. 
FOR  FURTHER  INFORMATION  CONTACT: 
ACYF  Operations  Center  at:  1815  N. 
Fort  Meyer  Drive  Suite  300,  Arlington, 
Virginia  22209  or  (1-800)  351-2293. 
SUPPLEMENTARY  INFORMATION: 

Priority  Areas 

Priority  Area  1.01    University-Head 
Start  Partnerships 

Eligible  Applicants:  Universities  and 
foiu--year  colleges  on  behalf  of  a  faculty 
member  who  holds  a  doctorate  or 
equivalent  in  their  respective  field. 

Project  Duration:  The  aimoimcement 
for  Priority  Area  1.01  is  soliciting 
applications  for  project  periods  of  three 
years  with  the  first  year  as  a  planning 
grant.  However,  requests  for  project 
periods  of  four  or  five  years  will  be 
considered  if  the  applicant  can  make  a 
strong  justification  for  the  need  for  a 


longer  project  period  in  order  to 
complete  the  research.  It  should  be 
noted  that  requests  for  longer  project 
periods  will  only  be  granted  in  only  rare 
instances.  Awards,  on  a  competitive 
basis,  will  be  for  the  first  one-year 
planning  budget  period.  Applications 
for  continuation  funds  imder  these 
awards  beyond  the  first-year  budget 
period,  but  within  the  established 
project  period,  will  be  entertained  in 
subsequent  years  on  a  noncompetitive 
basis,  subject  to  availability  of  funds, 
satisfactory  progress  of  the  grantee,  and 
a  determination  that  continued  funding 
would  be  in  the  best  interests  of  the 
Government. 

Federal  Share  of  Project  Costs:  The 
maximiun  Federal  share  is  $75,000  for 
the  first-year  budget  period.  The  Federal 
share  for  the  subsequent  years  is 
approximately  $150,000  for  each  year  of 
the  project  period.  The  Federal  Share  in 
inclusive  of  indirect  costs. 

Anticipated  Niunber  of  Projects  to  be 
Fimded:  It  is  anticipated  that  4-6 
projects  will  funded. 

Priority  Area  1.02    Head  Start  Research 
Scholars 

Eligible  Applicants:  Institutions  of 
higher  education  on  behalf  of  graduate 
students  who  have  been  accepted  into  a 
doctoral  program  in  the  field  of  the 
proposed  study  and  have  completed 
their  Master's  degree  or  equivalent  in 
that  field  prior  to  applying  for  this  grant 
or  by  the  time  grants  are  awarded  and 
have  sent  formal  notification  of  having 
been  granted  the  degree  to  ACYF.  To  be 
eligible  to  administer  the  grant  on  behalf 
of  ihe  student,  the  institution  must  be 
fully  accredited  by  one  of  the  regional 
accrediting  commissions  recognized  by 
the  Department  of  Education- and  the 
Council  on  Post-Secondary 
Accreditation.  In  addition,  the  specific 
graduate  student  on  whose  behalf  the 
application  is  made  must  be  identified 
and  any  resultant  grant  award  if  not 
transferable  to  another  student. 

Project  Duration:  The  announcement 
for  Priority  Area  1.02  is  soliciting 
applications  for  project  periods  up  to 
two  years.  Awards,  on  a  competitive 
basis,  will  be  for  a  one-year  budget 
period,  although  project  periods  may  be 
for  two  years.  It  should  be  noted,  that 
if  the  graduate  student,  on  whose  behalf 
the  university  is  applying,  expects  to 
receive  a  doctorate  by  the  end  of  the 
first  year  btldget  period,  the  applicant 
should  request  a  one-year  project  period 
only.  A  second  year  budget  period  will 
not  be  granted  if  the  student  has 
graduated  by  the  end  of  the  first  year. 
Applications  for  continuation  grants 
will  be  entertained  in  the  subsequent 
year  on  a  non-competitive  basis,  subject 


to  availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government 

Federal  Share  of  Project  Costs:  The 
maximiun  Federal  share  is  not  to  exceed 
$15,000  for  the  first-year  budget  period 
or  a  maximum  of  $30,000  for  a  two-year 
project  period. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  10  projects 
will  be  funded.  No  university  will  be 
funded  for  more  than  one  candidate, 
unless  there  are  no  other  approved 
applications. 

Statutory  Authority:  The  Head  Start  Act.  at 
amended  42  U.S.C.  9801  et  seq. 

Dated:  April  8, 1999. 
James  A.  HamU, 

Deputy  Commissioner,  Administration  on 
Children.  Youth  and  Families. 
(FR  Doc.  99-9187  Filed  4-12-99;  8:45  am] 
MUJNQ  CODE  41M-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DoclwtNo.99N-0486] 

Physician  LaiMling  and  Patient 
Labeling  for  ProgMtational  Drug 
Products;  Warnings  and 
Contraindications 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  it  intends  to  revoke  previously 
issued  guidance  texts  for  physician 
labeling  and  patient  labeling  for 
progestational  drug  products  that  were 
published  in  the  Federal  Register  of 
January  12, 1989  (54  FR  1243).  The 
reasons  for  revoking  the  guidance  texts 
are  discussed  in  fi  notice  of  proposed 
rulemaking  on  progestational  drug 
products  that  appears  elsewhere  in  this 
issue  of  the  Federal  Register. 
DATES:  Written  comments  by  July  12, 
1999. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  V.  Moore,  Center  for  Drug 
Evaluation  and  Research  (HFD-580), 
Food  ."ind  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-827-4260. 
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Dated:  March  25. 1999. 
William  K.  Hubbard, 
Acting  Deputy  Commissioner  for  Policy. 
IFR  Doc.  99-9147  Filed  4-12-99;  8:45  ami 
BILUNG  COM  41M-«1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Utle  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  University 
of  Texas  SPORE  in  Lung  Cancer. 

Date:  April  26, 1999. 

Time:  2:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
National  Cancer  Institute,  6130  Executive 
Boulevard.  6th  Floor.  Rockville,  MD  20852 
(Telephone  Conference  Call). 

Contact  Person:  Maureen  Johnson,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  6130  Executive  Blvd., 
Bethesda.  MD  20892-7408.  301-496-2378. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  April  6, 1999. 
LaVeme  Y,  StringBeld, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-9104  Filed  4-12-99;  8:45  am] 
BIUMQ  CODE  4140-«1-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  1),  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Institute  Director's 
Consumer  Liaison  Group. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

A  portion  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
because  the  prematiu^  disclosiue  of 
discussions  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Cancer 
Institute  Director's  Consumer  Liaison  Group. 

Dote:  April  19-20, 1999. 

Open:  April  19, 1999,  9:00  a.m.,  to  5:00 
p.m. 

Agenda:  Director's  Report;  DCLG-Na 
Communications  Initiative;  Consumer 
Involvement  in  Peer  Review. 

Place:  National  Institutes  of  Health, 
Natcher  Conference  Center,  45  Center  Drive, 
Bethesda,  MD  20892. 

Contact  Person:  Eleanor  Nealon,  Executive 
Secretary,  OSice  of  Liaison  Activities, 
National  Institutes  of  Health,  National  Cancer 
Institute,  Building  31,  Room  10A06, 
Bethesda,  MD  20892-2580,  (301)  594-3194. 

Name  of  Committee:  National  Cancer 
Institute  Director's  Consumer  Liaison  Group. 

Open:  April  20,  1999,  9:00  a.m.  to  4:15 
p.m. 

Agenda:  Communications  Initiatives; 
Mechanisms  for  Ongoing  Feedback  from  the 
Advocacy  Conununity;  Future  Plans  for 
DCLG. 

Place:  National  Institutes  of  Health, 
Natcher  Conference  Center,  45  Center  Drive, 
Bethesda,  MD  20892. 

Contact  Person:  Eleanor  Nealon,  Executive 
Secretary,  Office  of  Liaison  Activities, 
National  Institutes  of  Health,  National  Cancer 
Institute.  Building  31.  Room  10A06, 
Bethesda,  MD  20892-2580,  (301)  594-3194. 

Name  of  Committee:  National- Cancer 
Institute  Director's  Consumer  Liaison  Group. 

C/osed:  April  20, 1999,  4:15  p.m.  to  5:00 
p.m. 

Agenda:  Personnel  Issues  Related  to 
Committee  Membership. 

Place:  National  Institutes  of  Health, 
Natcher  Conference  Center,  45  Center  Drive, 
Bethesda,  MD  20892. 


Contact  Person:  Eleanor  Nealon,  Executive 
Secretary,  Office  of  Liaison  Activities, 
National  Institutes  of  Health,  National  Cancer 
Institute,  Building  31,  Room  10A06, 
Bethesda,  MD  20892-2580,  (301)  594-3194. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction: 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  April  1, 1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-9108  Filed  4-12-99;  8:45  am] 

WUINQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  (Usclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  materials,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Limg, 
and  Blood  Advisory  Council. 

Date:  May  20-21, 1999. 

Open:  May  20, 1999, 8:30  a.m.  to  2:00  p.m. 

Agenda:  For  discussion  of  program  policies 
and  issues. 

Place:  National  Institutes  of  Health, 
Building  31,  C  wing,  Conference  Room  10, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Closed:  May  20, 1999,  2:00  p.m.  to 
adjournment. 
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Agenda:To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,  C  Wing,  Conference  Room  10, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person:  Robert  Carlsen,  Acting 
Director,  Division  of  Extramural  Affairs,  Nat. 
Heart,  Lung,  and  Blood  Institute,  NIH,  Two 
Rockledge  Center,  Room  7100, 6701 
Rockledge  Drive,  Bethesda,  MD  20892,  301/ 
43S-0260. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  April  5, 1999. 
LaVeme  Y.  Stringfidd, 
Committee  Managpment  Officer.  NIH. 
(FR  Doc  99-9107  Filed  4-12-99;  8:45  am) 
MUMQ  COM  414»-ei-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  olthe 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  NIAID. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c){6).  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Allergy  and 
Infectious  Diseases,  including 
consideration  of  personnel 
qtialifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of 
Scientific  Counselors,  NIAID. 

Date:  June  7-8, 1999. 

Time:  June  7, 1999,  8:00  AM  to 
adjournment. 

Agenda:  To  review  and  evaluate  the 
staff  and  programs  of  the  Laboratory  of 
Immunoregulation. 

Place:  Building  10,  Sheldon  M.  Wolff 
Memorial  Conference  Room  11S235, 10 
Center  Drive,  National  Institutes  of 
Health,  Bethesda,  MD  20892. 

Contact  Person:  Thomas  J.  Kindt, 
Director,  Division  of  Intramural 
Research,  National  List,  of  Allergy  & 
Infectious  Diseases,  Building  10,  Room 


4A31,  Bethesda,  MD  20892, 301^96- 
3006,  tk9c@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  April  6, 1999. 
UVenwY.StringBeld. 
Director,  Office  of  Federal  Advisory 
Committee  Policy.  NDi. 
[FR  Doc.  99-9100  Filed  4-12-99;  8:45  am) 
WUMta  CODE  414041-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutss  of  Health 

National  institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  109(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  folloMring 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Institute  of  Allergy  and  Infectious 
Diseases  Special  Emphasis  Panel  Adult 
Therapeutic  Clinical  Trials  Program  for 
AIDS — Statistical  &  Data  Management 
Center. 

Itate:  May  11-14, 1999. 

Time:  May  11, 1999,  7:00  PM  to 
recess. 

Agenda:  To  review  and  evaluate  grant 
applications; 

P7ace;  Holiday  Inn  Georgetown, 
Kaleidoscope  Room,  2101  Wisconsin 
Avenue,  Washington,  DC  20007. 

Time:  May  12, 1999,  9:00  AM  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
appUcations. 

Place:  Holiday  Inn  Georgetown, 
Kaleidoscope  Room,  2101  Wisconsin 
Avenue,  Washington,  DC  20007. 

Contact  Person:  Peter  R.  Jackson. 
Scientific  Review  Administrator, 
Scientific  Review  Program,  Division  of 
Extramural  Activities,  NIAID,  NIH, 
Solar  Building,  Room  4C10, 6003 
Executive  Boulevard  MSC  7610, 


Bethesda,  MD  20892-7610,  301-496- 
8426. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  April  6, 1999. 
UVenie  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy.  NIH. 
(FR  Doc.  99-9101  Filed  4-12-99;  8:45  am] 
MUMQ  OOOC  4144-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HealtIt 

National  Institute  of  DiatMtes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Nioine  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl.  GRB-1 
Ml(P). 

Date:  April  8-9, 1999. 

rime:  April  8, 1999.  7:30  p.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contort  Person:  Carolyn  Miles,  Scientific 
Research  Administrator.  Review  Branch, 
DEA,  NIDDK,  Natcher  Building,  Room  6AS- 
37.  National  Institutes  of  Health,  Bethesda, 
MD  20892,  (301)  594-7791. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  ORB  B  Ml. 

Date:  April  29-30, 1999. 

Time:  April  29, 1999,  8:30  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
apolications. 

P.'ac8:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 
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Ckintact  Person:  Ned  Feder,  Scientific 
Review  Administrator,  Review  Branch,  DEA, 
NIDDK.  Natcher  Building  Rcx)m  6AS25s, 
National  Institutes  of  Health,  Bethesda,  MD 
20892.  (301)  594-8890. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB  4  M5. 

ZJote;  May  13-14. 1999. 

rime;  May  13, 1999,  7:30  p.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Guest  Suites,  1300 
(Concourse  Drive,  Linthicum,  MD  21090. 

Contact  Person:  William  E.  Elzinga, 
ScientiRc  Review  Administrator,  Review 
Branch,  DEA  NIDDK,  Natcher  Building, 
Room  6AS-37,  National  Institutes  of  Health, 
Bethesda,  MD  20892-6600,  (301)  594-8895. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases.  Urology 
and  Hematology  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  April  6, 1999. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-9102  Filed  4-12-99;  8:45  am] 

BH.UNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-D  (C3). 

Date:  May  10, 1999. 

Time:  9:00  a.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Richard  A.  Pledger, 
Scientific  Review  Administrator,  Review 


Branch,  DEA,  NIDDK,  Natcher  Building, 
Room  6AS37F,  National  Institutes  of  Health, 
Bethesda,  MD  20892,.{301)  594-8886. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  April  5, 1999. 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federa]  Advisory 
Committee  Policy. 
(FR  Doc.  99-9105  Filed  4-12-99;  8:45  am] 

BiLUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  HIV  Vaccine  Production: 
Part:  B:  Safety  and  Immunogenicity  Testing. 

Date:  April  28, 1999. 

Time:  1:00  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Room  4C07.  Solar  Building,  6003 
Executive  Boulevard,  Roclcville,  MD  20852, 
(Telephone  Conference  Call). 

Contact  Person:  Dianne  E.  Tingley, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID.  NIH,  Solar  Building.  Room 
4C07, 6003  Executive  Boulevard  MSC  7610, 
Bethesda,  MD  20892-7610,  301/496-0818. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 


Dated:  April  5, 1999. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 
IFR  Doc.  99-9106  Filed  4-12-99;  8:45  am] 
BILUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings. 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personeil  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote:  April  12,1999. 

Time:  2:00  p.m.  to  3:00  p.m. 

Agenda:  to  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Ranga  Srinivas,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5108,  MSC  7852, 
Bethesda,  MD  20892,  (301)  435-1167. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote;  April  14, 1999. 

Tune;  2:00  p.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Gloria  B.  Levin,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3166,  MSC  7848, 
Bethesda,  MD  20892,  (301)  435-0692. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  MDCN-5. 

Date;April  15.1999. 

Time:  llOO  a.m.  to  1:00  p.m. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NDi,  Rockledge  2,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Syed  Hiisain,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  5216,  MSC  7850, 
Bethesda,  MD  20892-7850,  (301)  435-1224. 
This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  15, 1999. 

Time:  12:30  p.m.  to  1:30  p.m. 
Agenda :  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  James  Deatherage, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5140, 
MSC  7840,  Bethesda.  MD  20892,  (301)  435- 
1023. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  VISB 
(02B). 

Date:  April  16. 1999. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Leonanl  Jakubczack. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5172, 
MSC  7844,  Bethesda,  MD  20892.  (301)  435- 
1247. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  Oie  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRG-TMP- 
2. 

Date:  April  16, 1999. 

Time:  1:00  p.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NM,  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Jean  Hickman,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4194,  MSC  7808, 
Bethesda,  MD  20892.  (301)  435-^1146. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  19, 1999. 

Time:  1:00  p.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Martin  Slater,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4184.  MSC  7808, 
Bethesda,  MD  20892,  (301)  435-1149. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  im[>osed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  19, 1999. 
Time:  2:30  p.m.  to  4:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 
Contact  Person:  Patricia  H.  Hand, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4140, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1767. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  20. 1999. 
Time:  8:30  a.m.  to  6:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Hotel.  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Contact  Person:  J.  Terrell  Hoffeld, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4116, 
MSC  7816.  Bethesda.  MD  20892,  (301)  435- 
1781. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  20, 1999. 
Time:  1:00  p.m.  to  4:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 
Contact  Person:  Timothy  J.  Henry. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4180. 
MSC  7808,  Bethesda,  MD  20892.  (301)  435- 
1147. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Mime  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  20, 1999. 
Time:  2:00  p.m.  to  3:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Jay  Cinque,  Scientific 
Review  Administrator,  Center  for  Scientific 


Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5186.  MSC  7846. 
Bethesda.  MD  20892,  (301)  435-1252. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imp>osed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  April  20, 1999. 

Time:  2:00  p.m.  to  4K»  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Patricia  H.  Hand, 
Scientific  Review  Administrator,  Center  fat 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4140, 
MSC  7804.  Bethesda,  MD  20892,  (301)  435- 
1767. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  20, 1999. 

Time:  12K)0  p.m.  to  2K)0  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Martin  L.  Padarathsingh, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4146, 
MSC  7804.  Bethesda,  MD  20892,  (301)  435- 
1717. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  20, 1999. 

Time:  12:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Cheri  Wiggs,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5194,  MSC  7848, 
Bethesda,  MD  20892,  (301)  43&-1261. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306: 93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  April  6, 1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-9103  Filed  4-12-99;  8:45  am] 
BOUNQ  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program  Special 
Emphasis  Panel;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  and 
Public  Law  103-43,  notice  is  hereby 
given  of  a  public  meeting  (Conference 
Call)  of  the  National  Toxicology 
Program  Special  Emphasis  Pemel 
(NTPSEP)  sponsored  by  the  NIEHS  and 
the  National  Toxicology  Program  (NTP), 
and  coordinated  by  the  Interagency 
NIEHS  and  the  National  Toxicology 
Program  (NTP),  and  coordinated  by  the 
Interagency  Coordinating  Committee  on 
the  Validation  of  Alternative  Methods 
(ICCVAM)  and  the  NTP  Interagency 
Center  for  the  Evaluation  of  Alternative 
Toxicological  Methods  (NICEATM). 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance  or  reasonable 
accommodations  should  notify  the 
Contact  Person  listed  below  in  advance 
of  the  meeting. 

Name  of  Committee:  National 
Toxicology  Program  Special  Emphasis 
Panel. 

Date:  April  22, 1999. 

Open:  9:00  a.m.  to  11:00  a.m. 

Agenda:  To  agree  on  the  final  report 
of  the  public  meeting  held  on  January 
21, 1999,  where  an  independent  peer 
review  of  Corrositex®,  a  test  method  for 
dermal  corrosivity  was  conducted. 

Place:  National  Institute  of 
Environmental  Health  Sciences,  East 
Campus,  79  Alexander  Drive,  Room  122, 
Research  Triangle  Park,  NC  27709. 

Contact  Person:  Loretta  Brammell, 
MD  EC-17,  P.O.  Box  12233,  Research 
Triangle  Park,  NC  27709,  Phone:  919- 
541-3398.  FAX:  919-541-0947.  E-mail: 
NICEATM@niehs.nih.gov. 

Dated:  April  5, 1999. 
Samuel  H.  Wilson. 

Deputy  Director,  NIEHS. 

(FR  Doc.  99-9099  Filed  4-12-99;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4445-M-09] 

Notice  of  Proposed  Information 
Collection:  Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 


action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  June  14, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  0MB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street.  SW, 
Room  4176,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helene  DeVous,  Multifamily  Housing. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW, 
Washington.  DC  20410.  telephone  (202) 
708-2866  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  sybmitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4)- 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Restrictions  on 
Assistance  to  Noncitizens — FR-4154. 

OMB  Control  Number,  if  applicable: 
2502-0014. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  is  submitting  the  proposed 
information  collection  to  OMB  for 


review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  in  accordance  with  Section 
214  of  the  Housing  and  Community 
Development  Act  of  1980.  as  amended. 
Section  214  prohibits  HUD  from  making 
housing  assistance  imder  certain 
covered  programs  available  to  persons 
who  are  not  U.S.  citizens,  nationals  or 
eligible  noncitizens  imder  the  categories 
specified  in  the  statute. 

Agency  Form  Numbers,  if  applicable: 
None. 

Status  of  the  proposed  information 
collection:  Extension  of  currently 
approved  collection — Reinstatement 
without  change. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  is  3.030,547. 
frequency  of  responses  is  on  occasion, 
the  total  annual  responses  are 
10,794,339,  and  the  estimated  annual 
burden  hours  requested  is  405,458.' 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  3S,  as  amended. 

Dated:  April  5, 1999. 
William  C.  Apgar. 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
[PR  Doc.  99-9086  Filed  4-12-99;  8:45  am] 
BILUNO  COOE  4210-Z7-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4363-FA-08] 

Super  Notice  of  Funding  Availability 
(SuperNOFA)  for  FY  1998  Public  and 
Indian  Housing  Economic 
Development  and  Supportive  Services 
and  Tenant  Opportunities  Programs 
Announcement  of  Funding  Awards 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing.  HUD. 

ACTION:  Announcement  of  Funding 

Awards. 

SUMMARY:  In  accordance  with  Section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Envelopment 
Reform  Act  of  1989.  this  aimouncement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  imder  the  FY 
1998  Super  Notice  of  Funding 
Availability  (SuperNOFA)  for  the 
Economic  Development  and 
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Empowerment  Program.  This 
annoimcement  contains  the 
consolidated  names  and  addresses  of 
those  award  recipients  under  the 
Economic  Development  and  Supportive 
Services  (EDSS)  and  Tenant 
Opportimities  (TOP)  Programs  and  the 
amounts  of  the  awards. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  the  EDSS/TOP 
hmding  awards,  contact  the  Office  of 
Public  and  Indian  Housing's  Grant 
Management  Center  Director  Michael  E. 
Diggs,  E)epartment  of  Housing  and 
Urban  Development,  Washington,  DC, 
telephone  (202)  358-0221.  For  questions 
concerning  Native  American  program 
awards,  please  contact  Tracy  Outlaw, 
HUD  National  Office,  Native  American 
Programs  (ONAP),  1999  Broadway, 
Suite  3390.  Box  90,  Denver.  Colorado 
80202,  telephone  number  (303)  675- 
1600.  For  the  hearing-or  speech- 
impaired,  these  niunbers  may  be 
accessed  via  TTY  (text  telephone)  by 
calling  the  Federal  Information  Relay 
Service  at  1  (800)  877-8339.  (Other  than 
the  "800"  TTY  number,  these  telephone 
numbers  are  not  toll-free.) 
SUPPI.EMENTARY  INFORMATION:  TOP  and 
EDSS  have  been  combined  to  highUght 
HUD's  parallel  restructuring  of  these 
complementary  programs.  The 
restructiuing  represents  a  major  HUD 
initiative  to  improve  the  targeting  and 


management  of  limited  resources  for 
resident  self  sufficiency.  The  goal  is  to 
most  effectively  focus  ihese  resources 
on  "welfare  to  work"  and  on 
independent  living  for  the  elderly  and 
persons  with  disabilities.  HUD  believes 
that  it  is  imperative  that  housing 
authorities  and  residents  work  together 
to  meet  the  challenge  of  welfare  reform. 

The  purpose  of  the  competition  for 
the  EDSS  program  was  to  provide  direct 
funding  on  a  competitive  basis  to  Public 
Housing  Authorities  (PHAs),  Tribes  or 
their  Tribally  E)esignated  Housing 
Entities  (TDHEs),  to  enable  them  to 
establish  and  implement  programs  that 
increase  resident  self  sufficiency  and 
support  continued  independent  living 
for  elderly  and  disabled  residents. 

The  purpose  of  the  competition  for 
the  Tenant  Opportimities  Program  was 
to  provide  direct  funding  on  a 
competitive  basis  to  pubUc  housing  site- 
based  Resident  Organizations,  and 
Intermediary  Resident  Organizations  to 
provide  resident  training  such  as 
improving  resident  educational, 
professional,  and  economic  levels  by 
providing  skills  to  make  them  more 
employable  in  the  local  community, 
organizational  capacity-building  for  the 
newly  created  resident  associations,  and 
training  residents  to  resolve  disputes  in 
public  housing.  The  primary  focus  of 


TOP  is  to  move  a  substantial  number  of 
welfare  dependent  families  to  work. 

The  1998  awards  announced  in  this 
Notice  were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  Notice  published  on  April  30, 
1998  (63  FR  23907).  Applications  were 
scored  and  selected  for  funding  based 
on  the  selection  criteria  in  that  Notice. 
Under  the  Top's  Organizational 
Development  category,  awards  were 
made  to  all  eUgible  applicants. 

A  total  of  $7,000,932  was  awarded  to 
77  TOP  grantees  and  $9,104,679 
awarded  to  46  EDSS  grantees  who  have 
submitted  comprehensive 
implementation  plans  with  specific 
measurable  goals  to  promote  self 
sufficiency  of  public  and  Native 
American  housing  residents.  In 
accordance  with  Section  102(a)(4)(C)  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (103 
Stat.  19P7,  42  U.S.C.  3545).  the 
Department  is  publishing  the  names, 
addresses,  and  amounts  of  those  awards 
provided  in  Appendix  A  to  this 
docimient. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  these  programs 
are  14.853  and  14.864. 

Dated:  April  5. 1999. 
Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 


Appendix  A.— Notice  of  Funding  Availabiuty  for  the  FY  1998  Pueuc  and  Indian  Housing  Tenant 
OPPORTUNITIES  Program  and  Economic  Development  and  Supportive  Services 


Amount  awarded 


Top— QrantMS 

Resident  Council  of  South  Scattered  Sites,  Mr.  Claude  Pickens,  President,  1928  El  Segundo  Blvd.  ApL  16,  Los  Angeles,  CA 

91755  

Dana  Strand  Village  Resident  Advisory  Council,  Ms.  Laura  R  Contreras,  President,  1006  E.  Court,  Wilmington,  CA  90744- 

5058  

Hacienda  Village  Resident  Management  Corporation,  Mr.  Richard  Unzy,  President.  10516  Antwerp  Street,  Los  Angeles,  CA 

90002  

Rancho  Saii  Pedro  Reside^^  Mr.  Ernie  Pierre.  President.  201  W.  2nd  Street  *179,  San  Pedro,  CA  90731  ... 

Barstow  Resident  Management  Group,  Inc.,  Ms.  Dyane  Harrison.  President,  921  Bighorn  Drive,  Barstow,  CA  92311  

Midway  Village  Resident  Association,  Ms.  Estella  Cirilo,  President  24  Cypress  Lane,  Daly  City.  CA  94014 

Berkeley  Heights  Tenants  Council,  Inc.,  Ms.  Diane  Neaty,  Presklent,  9  Barris  Circle,  Apt  IE,  Waterbury.  CT  06704  „. 

Mount  Pleasant  Resident  Council,  Ms.  Kay  B  Davis,  President.  603  Myrtle  Street.  New  Britain,  CT  06053 

Oval  Grove  Resident  Council.  Ms.  Bettye  Henry.  President.  96  Malikowski  Circle.  New  Britain.  CT  06053 

Nattonal  Assoc  of  ReskJent  Management  Corporatk>ns,  Ms.  Debra  Crawford.  4524  Douglas  Street  NE.  WasNngton,  DC 

20019  

Acorn  Tenant  Unton  Training  and  Organizing  Project.  Ms.  Melanie  Marcus,  739  8th  Street  SE.  WasNngton.  DC  20003  

Northeast  Resklent  Council,  Mr.  Troy  Davis,  Presklent,  2401  Thatcher  Street,  Wilmington,  DE  19801  

Carver  Estates  Resklent  Council.  Ms.  Verona  GHIkw,  Presklent,  770  SW  12th  Terrace,  Delray  Beach.  FL  33444-1367  

Ft  Pierce  Housing  Authority  Resklent  Council.  Inc..  Mr.  Paul  Roth.  Presklent.  1009  South  17th  Street.  Fort  Pierce.  FL  34950- 

4911  - 

Ivey  Lane  Resident  Associatkw,  Ms.  Doris  Lane  Stallwofth.  Presklent,  24  Fanfair  Avenue.  Orlando,  FL  32811-3836  

Ornaga  Resklent  Associatk)n,  Ms.  Sandra  Roman,  Presklent,  2811  Gamma  Drive,  Orlando,  FL  32810-3755 

Winter  Haven  Housing  Authority  Tenant  Associatkxi,  Mr.  Anthony  Bobo,  2670  Avenue  "C"  S.W.,  Winter  Haven,  FL  33880  .... 

Rome  Housing  Authority  Resklent  Council,  Inc.,  Mr.  William  Kent  Presklent,  1322  Can«r  Avenue,  Rome,  GA  30161  

BTRMC,  \NC.  Ms.  Linda  D  Curtis,  3015  B  Baltimore,  Indianapolis,  IN  46218 

Edgewood  Resklent  Council,  Ms.  Shari  A  Banks,  Presklent  1600  Haskell  Avenue  #169,  Lawrence,  KS  66044-4329 

Concerned  Tenant  Organizatkxi  of  Hopkinsville  Inc.,  Ms.  Angela  Griffie,  Presklent,  400  N.  Elm  Street  (PC  Box  437)  Hopkins- 

ville.  KY  42241-0437 

Lafitte  Resklent  Council,  Ms.  Leah  Green.  Presklent  709  North  Galvez  Street  New  Orleans.  LA  701 19-6013 


$100,000 

100.000 

5.000 

100.000 

100.000 

100.000 

70.000 

96,568 

96,568 

250,000 
99.900 

100.000 
40.000 

9.515 
40.000 
40.000 
93.000 
99.290 
97.000 
40.000 

40.000 
99.950 
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Quste  Homes  Resident  Management  Corporation,  Ms.  Cynthia  Wiggins.  President,  2300  Erato  Street  ApL  D,  New  Orleans. 

LA  70113  

St.  Bernard  Resident  Council.  Ms.  Laura  French,  President,  1500  Milton  Apt.  A,  New  Orleans,  LA  70114 „ 

Fischer  Resident  Council,  Ms.  Constance  Haynes,  President.  2030  Wagner  Court  Apt.  1-D,  New  Orleans.  LA  70114 

Christopher  Park  Hometxjyers  Association,  Ms.  Karen  Johnson,  2000  Murl,  New  Orleans,  LA  70114 

Mystic  View  Tenants  Association,  Mr.  Roger  J  Desrochers,  Jr.,  Vice  President  15  River  Road.  Apt.  1503,  Somerville.  MA 

02145  - "" 

Mary  Ellen  McComfwck  Tenant  Task  Force,  Mr.  Keegan  Crick.  Executive  Director,  345  (M  Cok)ny  Avenue.  South  Boston. 

MA  02127 

Roosevelt  Towers  Tenant  Council,  Ms.  Nancy  L  Tiemey,  Tenant  Liaison,  675  Massachusetts  Avenue,  CamtxkJge.  MA  02139 
Massachusetts  Union  of  Public  Housing  Tenants  Inc.,  Mr.  John  A  Cooper,  784  Washington  Street  #504,  Dorchester,  MA 

02124-4434  

Franklin  FleW  Task  Force,  Inc.,  Ms.  MaryAnn  Veale,  Chairperson,  93  Ames  Street  Dorchester.  MA  02124-3001  

Massachusetts  Uraon  of  Put)lic  Housing  Tenants  Inc.,  Mr.  John  A  Cooper,  784  Washington  Street,  #504.  Dorchester,  MA 

02124-4434  

Putnam  Gardens  Tenant  Council,  Ms.  Nancy  L  Tiemey,  Tenant  Liaison,  675  Massachusetts  Avenue,  Cambridge,  MA  02139 
Presidents  Council  of  PHA  Hi-Rises  of  Saint  Paul.  Ms.  Phoebe  McNeiP.  Secretary.  261  E.  University  Avenue.  SL  Paul.  MN 

55101-2240  

Jefferson-Haven  Tenant  Organization,  Ms.  Beverly  Johnson.  President,  425  East  32nd  Street.  Hiljbing.  MN  55746  

Hamilton  House  Club,  Ms.  Jacqueline  Webb,  SecretaryrTreasurer,  2400  Nevada  Avenue  South  Apt.  223,  St.  Louis  Park.  MN 

55426-2623 

Sam  Estess  Estates  Resklent  Council,  Mr.  Fk>yd  Taytor,  Presklent,  101  King  Ranch  Circle,  Canton.  MS  39046-6300  ...» 

BeHe  Ville  Resident  CouncH,  Ms.  Margaret  A  Seville,  President,  202  Ladnier  Road— Apt  5E,  Gautier,  MS  39553  

Troy  Housing  Resident  Council,  Ms.  Ina  Ledbetter,  Presklent  201  Stanley  Street,  Troy,  NC  27371  — 

Hilterest  Resident  Organization,  Ms.  Rosa  Webb,  Presklent,  1402  Meares  Street,  Wilmington,  NC  28402 „ 

Alexander  Hamilton  Dev.  Resklent  Management.  Inc..  Ms.  Kathy  Chitty,  Presklent,  202  Alabama  Avenue.  Paterson,  NJ 

07505  

Parkskle  Tenants  Associatkjn,  Ms.  Charline  Foendoe.  Presklent,  1  Parkskle  Street,  Somerset,  NJ  08873  

New  Jersey  Associatkm  of  PubiK  Housing  Resklents.  Ms.  Glenda  Wright,  303-309  Washington  Street  Suite  300.  Newark,  NJ 

07102-2718  

New  Jersey  Associatkm  of  Publk:  Housing  Resklents,  Ms.  Glenda  Wright.  303-309  Washington  Street  Suite  300. 1«4ewark.  NJ 

07102-2718  

Marzitelli  Court  Resklent  Association.  Inc.,  Ms.  Colleen  Day.  Presklent,  15  Grand  Street,  Garfiekl,  NJ  07026 

Chelton  Terrace  Management  Corporatk)n,  Ms.  Kathryn  Blackshear,  President,  609-A  Chelton  Avenue,  Canrxjen,  NJ  08104  .. 

Ravenswood  Resklent  Associatkm,  Inc.,  Ms.  Carol  Wilkins,  Presklent,  35-35  21st  Street,  Long  Island  City,  NY  11106 

Fain/iew  Gardens  Tenant  Organizatk)n,  Ms.  Tammy  Williams,  Presklent,  2919  Duke  Street  S.E.,  Warren,  OH  44484 

CMHA  Resklent  Council.  Ms.  Dale  W  Hartle.  401 'A  Main  Street.  Coshocton.  OH  43812 

Renaissance  Council  Resklent  Council.  Ms.  Colette  Checkal,  Presklent.  5650  S.  Prospect  Street  «108,  Ravenna.  OH  44266- 

3628  „ 

Resklent  Initiatives  Network  of  Oklahoma.  Inc..  Ms.  Mk^helle  Foster,  Presklent.  700  htorth  Berry  Road,  Norman.  OK  73069  .... 

Morgan  Resklent  Council,  Ms.  Joyce  Creighton,  President,  500  Morgan  Drive,  Apt  IF,  Morgan,  PA  15064-9733 

AHequippa  Terrace  Resklent  Council,  Mr.  Detfonte  Ellis,  Vk»  Presklent,  415  Burrows  Street.  Wadsworth  Hall.  Pittsburgh.  PA 

15219  

St  Clair  Citizens  Council.  Ms.  Karen  Cellars,  Presklent,  930  Cresswell  Street,  Pittsburgh,  PA  15210-3026 — 

Crest  Manor  Resident  Council,  Ms.  Renee  Williams,  244  West  Queen  Street  Philadelphia,  PA  19144 

Resklent  Council  of  Venk»  Ashby,  Inc.,  Ms.  Joyce  Graves,  Presklent  5401  Beaver  Dam  Road,  Bristol,  PA  19007  

Pennsylvania  Assoctatkm  of  Resklent  Councils,  Mr.  Charles  B  Gennaro.  Presklent.  320  West  Mine  Street  Hazlelon,  PA 

18201  

Jardines  de  Judelly  Resklent  Council.  Inc..  Mr.  Juan  Ramon  Ortiz.  Presklente.  Jardines  de  Judelly  Campo  Rkx>  Avenue,  Las 

Piedras,  PR  00936 

San  Martin  Resklent  Councit  Inc.,  Ms.  Zorakla  Romero  Dones,  Presklent  San  Martin  Housing  Prpj.  Campo  Rtoo  Avenue, 

Rk)  Piedras.  PR  00936  

El  Prado  Resklent  Council,  Inc.,  Ms.  Myma  Medina,  Presklent  El  Prado  Housing  Protect  Campo  Rko  Avenue.  Rk)  Piedras, 

PR  00936  

Jardines  de  Country  Qub  Resklent  Council,  Inc.,  Mr.  Orlando  R  Escute,  Presklent,  Jardines  de  Country  Club  Campo  Rko 

Avenue,  Rk)  Piedras,  PR  00936 

Comite  de  Inrciativa  Reparto  Horizonte,  Inc.,  Ms.  Maria  A  Felk:iano  Rivera.  Presklent,  Reparto  Horizonte  Housing,  Yabucoa. 

PR  00767  

Pro  Desarrolk)  Jardines  de  Selle,  Ms.  Rosa  M  Serrano  Tirado,  Presklent  Campo  Rko  Avenue  Jardines  de  SeNes,  Rk> 

Piedras,  PR  00936 - 

Villa  del  Caribe  Resklent  Council,  Inc.,  Ms.  Ana  M  Amaro  Laboy.  Presklent  Calle  A  RKCies  Bo  Mamey  Villa  del  Caribe 

Housing,  Patillas,  PR  00723 

Villa  Real  Resklent  Council,  Inc.,  Ms.  Vk}leta  Sanchez,  Presklent  Edit.  9  Apt  34  Villa  Real  Project,  Patillas,  PR  00723 

Ista  Nena  en  Progreso,  Inc.,  Ms.  Nelkla  Cruz  FeWdano,  President,  Oficina  de  Admin.  Apto  51  Jardines  de  Vieques,  Vieques, 

PR  00766  

Cons,  de  Residentes  del  Dr.  Rafael  Lopez-Nussa  Inc,  Ms.  Adriana  Torres,  Presklent  Bklg  17,  Apto  181  Dr.  Rafael  Lopez 

NussaPr,  Ponce,  PR  00731 

Junta  de  Resklentes  Copper  View,  Inc.,  Ms.  Evelyn  Soier,  President,  375  CaNe  Vista  del  Cobre  Suite  102,  Ponce,  PR  00731 
Cons,  de  Resklentes  del  Res.  Canas  Housing,  Inc.,  Ms.  Candkla  R  Figueroa.  Presklent  Canas  Housing  Street  No.  14. 

Ponce,  PR  00731  


Amount  awarded 


60,000 
100.000 
100,000 

40,000 

100,000 

100,000 
50,000 

250,000 
100,000 

100,000 
50,000 

100,000 
42,500 

77,400 

95,000 

100,000 

100,000 

88,400 

100,000 
40,000 

250.000 

100.000 
100,000 
100,000 
100,000 
40,000 
100,000 

40,000 

248,500 

40,000 

40.000 
100,000 
100.000 

15.775 

250,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 

100,000 
100,000 

100,000 

100.000 
100,000 

100,000 
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Opportunities  Program  and  Economic  Development  and  Supportive  Services— Continued 


Amount  awarded 


Wilmington  House  Apartments  Residents  Council,  Inc,  Ms.  Mary  Oscar-Ford,  4000  Wilmington  Street  Apt  179,  Houston,  TX 

77051-3300  

Clayton  Apartment  Homes  Resident  Council,  Inc.,  Ms.  Torsonya  Morgan,  1919  Runnels  Street  *270,  Houston,  TX  77003- 


1027 


Forest  Green  Resident  Council.  Inc.,  Ms.  Etta  Johnson,  8942  Forest  Hollow  Street,  Houston,  TX  77078 — 

Kennedy  Place  Residents  Council,  Inc.,  Ms.  Merline  Harrison.  500  Meadow  Street  #107.  Houston.  TX  77020-6909 

Housing  Auth.  of  the  City  of  Austin  Advisory  Board,  Mr.  Max  Kennison,  President,  1640-6  East  Second  Street,  Austin,  TX 


78702 


Liberty  View  Tenant  Association,  Ms.  Angela  Menitt.  President,  317  Grant  Street,  Danville,  VA  24541-2507 , 

Ctaik  County  Resident  Council,  Ms.  Kathleen  Ortega,  President,  412  Omaha  Way,  Vancouver,  WA  98661 

Sprlngwood  Resident  Council,  Mr.  Michael  Nadal,  President,  27307  130th  Ave.,  S.E.  #10,  Kent  WA  98031-8439  .... 


60,000 

60.000 
60,000 
60,000 

100,000 

100,000 

60,000 

66,566 


National  Total— TOP 


7,000,932 


EDSS— Qrantaas 


James  Gurke,  Alaska  Housing  Finance  Corporatkm,  4300  Boniface  Parkway,  Anchorage,  AK  99504 

James  Mirando,  Elmira  Housing  Authority,  346  Woodawn  Avenue.  Elmira,  NY  14901  

John  Randazzo,  Mississippi  Regional  Housing  Authority,  PO  Drawer  8746,  Jackson,  MS  39284  „ 

John  Lamb,  Greenwood  Housing  Authority,  315  Foundry  Rd.,  Greenwood,  SC  29648 

Sheryl  Ford,  Petersburg  Redevetopment  and  Housing  Authority.  PO  Box  31 1 .  Petersburg,  VA  23804-031 1 

Howard  Turner,  Allegheny  County  Housing  Authority,  341  Fourth  Ave.,  Pittsburgh.  PA  15222 _, 

Carl  DeChellis,  Beaver  County  Housing  Authority,  300  State  SL,  Beaver,  PA  15009-1798 

George  Vogel,  Wilkes-Barre  Housing  Authority,  50  Lincoln  Plaza,  WUkes-Barre,  PA  18702 „..: 

Phlip  Spagnok),  Dauphin  County  Housing  Auttwity,  501  Mohn  SL,  Steelton,  PA  17113-0598  

Philip  Spagnok),  Datphin  County  Housing  Authority,  501  Mohn  St,  Steelton,  PA  17113 

Dorothy  Jones,  McComb  Housing  Authority,  1002  Sedgewick  St,  McComb,  MS  39648  

MerriN  Wallace  II,  Bremerton  Housing  Authority,  110  Russell  Road,  Bremerton,  WA  98312 

Ftoyd  Johnson,  Starkville  Housing  Authority,  1 1 1  Wood  St.,  Start(ville,  MS  39759 

Margaret  Trejo,  Santa  Baitara  City,  808  Laguna  St.,  Santa  Baibara,  CA  93101  

Barbara  Huppee,  Lawrence  Housing  Authority,  1600  Haskell  Ave.,  Lawrence,  KS  66044  

Christine  Bohrer,  Austin  Housing  Authority,  1640-B  E.  Second  St,  Austin.  TX  78702 

Christine  Bohrer.  Austin  Housing  Authority.  1640-B  E.  Second  St.  Austin.  TX  78702  

Frank  Witeox.  Monroe  Housing  Auttxxity.  300  Hanison  St,  Monroe,  LA  71201  

Sandra  Heriquez,  Boston  Housing  Authority,  52  Chauncy  St,  Boston,  MA  021 1 1  

Paul  Bailey,  SpringfieW  Housing  Authority,  25  Saab  Ct,  SpringfieW,  MA  01101  

Anthony  Bobo,  Winter  Haven  Housing  Authority,  7501  Okeechobee  a..  Temple  Terrace,  FL  33617 

A.  Ambrogk),  Ansonia  Housing.  Ansonia  Housing  Authority.  Ansonia,  CT  06401  

Peter  Smith,  Yonkers  Housing  Authority,  1511  Central  Park  Ave.,  Yonkers,  NY  10710 

Kathleen  Sims,  Chillicothe  Metropolitan  Housing  Authority,  178  W.  4th  St.  ChiUteothe,  OH  45601  

J.W.  Cadotte,  Lac  Courte  Oreilles,  13416  W  Trepania  Rd.,  Hayward,  Wl  54843 ~ 

Doreen  Beil,  Ft  Belknap,  RR  1  Box  66,  Hartem,  MT  59526 — 

George  Peter,  Akiachak,  PO  Box  70,  Akiachak,  AK  99551  ~ ~... 

Ciek)  Gibson,  Nez  Perce,  PO  Box  188,  Lapwai,  ID  83540  ~... 

Maurice  Lambert,  Ft.  Peck,  PO  Box  667,  Poplar,  MT  59255 

Maurice  Lambert,  Ft  Peck,  PO  Box  667.  Poplar,  MT  59255 

RKhard  Daugherty,  Indian  Twsp.  Passamaquoddy,  PO  Box  99,  Princeton  04668 

Howard  Leedenman,  Northern  Ponca.  1405  RivershkJe  Blvd.,  Box  2486,  Norfolk,  NE  68701  — 

James  MarshaH,  Danville  Housing  Authority,  PO  Box  312,  Danville,  IL  61834-0312  

Alvin  Stevenson,  Meridian  Housing  Authority,  2305  D  St,  Meridian,  MS  39302-0870 

Jim  Boyd,  Zanesville  Metropolitan  Housing  Authority.  407  Pershing  Rd.,  Zanesville,  OH  43701  

Russell  Sossamon,  Choctaw,  PO  Box  G,  Hugo,  OK  74743 — 

Fred  Zawilinski,  Portage  Metropolitan  Housing  Authority,  2832  State  Route  59,  Ravenna,  OH  44266 

DeLois  Bumey,  Cuyalwga  Mefropditan  Housing  Authority,  6001  Woodland  Ave..  Cleveland.  OH  441 13 

Roland  Turpin,  Dayton  Metropolitan  Housing  Authority,  400  Wayne  St  Dayton,  OH  45410-1 106 — 

Pamela  Morrison,  Indianapolis  Housing  Authority,  5  IncSana  Square,  Indunapolis,  IN  46204 

Rita  Whrcker,  Martin  Housing  Authority,  PO  Box  806,  Martin,  KY  41649 ~~ 

Linda  Bassett,  Murray  Housing  Authority,  716  Nash  Dr.,  Murray,  KY  42971  

Mary  Philpot  Paducah  Housing  Authority,  2330  Ohio  St,  Paducah,  KY  42003  

Ann  Webb,  Flint  Area  ConsoBdated  Housing  Authority,  137  Rfchardson  St,  Montezuma.  GA  31063  

Steven  Bennett,  Rome  Housing  Authority.  800  N.  5th  Ave.,  Rome,  GA  30161  

Elaine  Haines,  Columbus  Metropolitan  Housing  Authority,  960  E.  5th  Ave.,  Columbus,  OH  43201  


85,500 

59,000 

34.000 

55,750 

150,000 

300,000 

300,000 

152,000 

130,000 

66,000 

108,747 

150,000 

150,000 

62.253 

92,000 

442,400 

39,600 

315,000 

700,000 

500.000 

56,000 

67.750 

200,000 

91,750 

110,000 

150,000 

54.245 

72,000 

300.000 

54.250 

47.750.00 

149.934 

150,000 

142,250 

150,000 

456,250 

76.250 

1.000.000 

500.000 

500,000 

32,000 

51,500 

200.000 

26,000 

274,500 

300.000 
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[FR  Doc.  99-9087  Filed  4-12-99;  8:45  am) 
BILUNQ  COOe  4210-M-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-033-«9-1 230-00-OHV1] 

Temporary  Closure  of  Public  Lands: 
Nevada,  Carson  City  District 

agency:  Bureau  of  Land  Management. 
Interior  Department. 
ACTION:  Temporary  closure  of  affected 
public  lands  in  Lyon,  Storey,  Churchill, 
Carson,  Douglas,  Mineral  and  Washoe 
Counties  on  and  adjacent  to  Off 
Highway  Vehicle  race  course  routes. 
Races  are  conducted  at  various  times 
from  May  through  November,  1999: 

1.  May  8  &  9. 1999:  Virginia  City 
Grand  Prix — Permit  Number  NV-030- 
99504A. 

2.  May  30. 1999:  Yerington  300  Desert 
Race— Permit  Number  NV-030-96510A. 

3.  June  6.  1999:  Hungry  Valley  ORV 
Area— Permit  Number  NV-030-99028. 

4.  August  7, 1999:  Top  Gun  Desert 
Race— Permit  Niunber  NV-030-96510B. 

5.  October  1.  1999:  Vegas  to  Reno 
OHV  Race — Permit  Number  (Pending). 

e.October  31, 1999:  Wassuies 
Motorcycle  Race — Permit  Niunber 
(Pending). 

7.  November  14, 1999:  Dead  Camels 
Race— Permit  Number  NV-03O-99504B. 

a.  November  28, 1999:  Prison  Hill 
ORV  Area — Permit  Nimiber  (Pending). 

SUMMARY:  The  Assistant  Manager,  Non- 
Renewable  Resources  announces  the 
temporary  closure  of  selected  public 
lands  imder  her  administration.  This 
action  is  taken  to  provide  for  public 
safety  and  to  protect  adjacent  resources. 
EFFECTIVE  DATES:  Listed  above.  Events 
may  be  cancelled  or  rescheduled. 
FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Hull,  Outdoor  Recreation  Planner, 
Carson  City  District,  Bureau  of  Land 
Management,  5665  Morgan  Mill  Road, 
Carson  City,  Nevada  89701,  Telephone: 
(775) 885-6161. 

SUPPLEMENTARY  INFORMATION:  Bureau 
lands  to  be  closed  to  public  use  include 
the  width  and  length  of  those  roads  and 
trails  identified  as  the  race  route  by 
colorful  flagging  and  directional  arrows 
attached  to  wooden  stakes.  A  map  of 
each  closure  area  may  be  obtained  at  the 
contact  address.  The  event  permittees 
are  required  to  clearly  mark  and  monitor 
the  event  routes  during  the  closure 
periods.  Closure  period  is  from  6:00 
a.m.  race  day  until  race  finish.  Spectator 
and  support  vehicles  may  be  driven  on 
open  roads  only  and  may  observe  the 


races  from  safe  locations  as  directed  by 
event  and  BLM  officials. 

Exemptions:  Closure  restrictions  do 
not  apply  to  race  officials,  medical/ 
rescue,  law  enforcement  and  agency 
personnel  monitoring  the  event. 

Authority:  43  CFR  8364  and  43  CFR 
8372. 

Penalty:  Any  person  failing  to  comply 
with  the  closure  orders  may  be  subject 
to  imprisonment  for  not  more  than  12 
months,  or  a  fine  in  accordance  with  the 
applicable  provisions  of  18  USC  3571, 
or  both. 

Dated:  March  31, 1999. 
Margaret  L.  Jensen, 
Assistant  Manager,  Non-renewable 
Resources. 

(PR  Doc.  99-9094  Filed  4-12-99;  8:45  am] 

BILUNQ  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CO-O34-«9-5440-00-CO23;  COC61945, 
COC6-;357,  COC61209] 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Intent 

AGENCY:  Bureau  of  Land  Management, 
Interior;  Forest  Service,  Agriculture. 

Responsible  Officials: 
Ann  Morgan,  State  Director,  Colorado 

State  Office,  Bureau  of  Land 

Management.  2850  Youngfield. 

Denver,  CO  80215. 
Robert  L.  Storch,  Forest  Supervisor, 

Grand  Mesa,  Uncompahgre  and 

Gunnison  National  Forests,  U.S. 

Forest  Service,  2250  US  Hwy  50. 

Delta,  CO  81416. 

ACTION:  Notice  of  Intent  and  Notice  of 
Scoping  to  prepare  an  Environmental 
Impact  Statement  (EIS)  on  lease  and 
exploration  license  appUcations  for 
Federal  coal  in  Delta  and  Gunnison 
Counties,  Colorado. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  and  the  Forest 
Service  (FS)  will  direct  preparation  of  a 
third-party  Environmental  Impact 
Statement  (EIS)  to  docimient  die 
analysis  and  disclose  the  environmental 
effects  of  proposed  actions  to  offer  the 
Iron  Point  and  Elk  Creek  Coal  Lease 
Tracts  for  competitive  bidding  and  the 
Iron  Point  Coal  Exploration  license  for 
exploration  drilling  in  accordance  with 
43  CFR  parts  3425  and  part  3410.  The 
BLM  will  be  the  lead  agency  for 
preparation  of  the  EIS  and  the  FS  will 
be  a  joint  lead  agency.  The  Office  of 


Surface  Mining  Reclamation  and 
Enforcement  (OSM)  will  participate  as  a 
cooperating  agency. 

The  original  application  for  coal  lease 
was  filed  in  August  1997  by  Bowie 
Resources  Limited  (Bowie)  requesting 
the  BLM  to  offer  for  competitive  lease 
for  approximately  3,403.27  acres  of 
federal  coal  in  Delta  County,  Colorado. 
It  was  designated  the  Iron  Point  Tract. 
In  December  1997,  the  BLM  received  a 
competitive  lease  application  from 
Oxbow  Mining,  Inc.  (Oxbow), 
requesting  for  competitive  lease 
approximately  3,702.81  acres  of  federal 
coal  in  Delta  and  Gunnison  Counties. 
Colorado.  The  Tract  delineation  by  the 
Uncompahgre  Field  Office  resulted  in 
the  addition  of  160  acres  of  federal  coal 
for  a  total  of  3.862.81  acres.  This  tract 
was  designated  the  Elk  Creek  Tract.  In 
addition.  Bovne  Resources.  LTD 
submitted  an  application  for  a  coal 
exploration  license  on  unleased  lands 
adjacent  to  the  above  coal  lease 
application  areas.  The  exploration  lands 
contain  approximately  6,053.00  acres. 
Lands  affected  by  these  applications  are 
managed  by  both  the  BLM  and  Forest 
Service. 

Separate  Environmental  Assessments 
(EA)  were  completed  on  the  two  lease 
applications,  but  not  on  the  exploration 
license.  As  part  of  the  NEPA  public 
process,  the  BLM  and  USPS 
subsequently  determined  that  the 
requirements  of  NEPA  would  be  best 
served  by  preparing  a  single  EIS  for 
these  coal  applications. 
DATES:  The  public  has  the  opportunity 
to  submit  written  comments  on 
concerns  or  issues  that  the  Agencies 
should  address  in  processing  these  coal 
appUcations.  The  Agencies  will  accept 
written  comments  on  the  scope  of 
analyses  for  the  application  areas  at  the 
address  given  below.  Comments  should 
be  submitted  by  May  17, 1999,  in  order 
to  be  considered  in  the  draft  EIS.  A 
public  scoping  meeting  will  be  held 
April  21, 1999  at  the  Hotchkiss  High 
School.  3535J  60  Lane.  Hotchkiss,  CO  at 
7:00  pm.  At  this  time,  it  is  estimated 
that  a  Draft  EIS  vsrill  be  available  in  mid 
August  1999  and  a  Final  EIS  will  be 
available  in  mid  December  1999. 
ADDRESSES:  Please  address  questions, 
comments,  or  concerns  on  the  EIS  to  the 
Bureau  of  Land  Management,  Attn:  Jerry 
Jones,  2465  South  Townsend  Ave., 
Montrose,  CO,  81401.  or  fax  them  to 
970-240-5368. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Jones  at  the  above  address,  or  phone: 
970-240-5338. 

SUPPLEMENTARY  INFORMATION:  In  August 
of  1997.  Bowie  filed  coal  lease 
application  COC61209  (Iron  Point  Tract) 
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requesting  BLM  offer  federal  coal  for 
competitive  lease.  This  application  was 
later  amended  to  reduce  the  acreage,  but 
the  original  application  was  for  the 
following  lands: 

T.  12  S.,  R.  91  W.,  6th  P.M. 

Sec.  33,  lots  1  to  16,  inclusive,  SViN'/i; 

Sec.  34,  lots  1  to  16,  inclusive,  SViN*/^. 
T.  13  S.,  R.  91  W.,  6th  P.M. 

Sec.  2,  SWV4NWV4,  NWV4SW'/i,  and 
E»/.SWV4; 

Sec  3,  lots  1  to  4,  inclusive,  S'/iN»/i,  and 
NVzS^A; 

Sec.  4,  lots  1  to  4,  inclusive,  S'/iN'/i,  and 
S'/i; 

Sec.  5,  SViSEV4,  and  SEV4SWV4; 

Sec.  8  NEV4' 

Sec!  9.  NWV4,  and  N^/iSWV.; 

Sec.  11,  NEV4NWV4. 

containing  3,403.27  +/- acres,  with  an 
estimated  26.3  million  tons  of  recoverable 
coal.  The  coal  resource  within  the  Iron  Point 
tract  is  limited  to  coal  recoverable  by 
underground  mining  methods. 

In  December  of  1997,  Oxbow  filed 
coal  lease  application  COC61357,  (Elk 
Creek  Tract),  requesting  the  BLM  offer 
for  competitive  lease  federal  coal  in  the 
lands  described  as: 

T.  12S.,R.  90W.,6thP.M. 
Sec.  31,  lots  1  to  14,  inclusive,  and  NEVi; 
Sec.  32,  lots  3  to  6,  inclusive,  lots  11  to  14, 
inclusive,  and  NWV4. 
T.  12  s..  R.  91  W..  6th  P.M. 
Sec.  35.  lots  1,  2.  and  4  to  8,  inclusive.  13 
to  16,  inclusive,  lots  21,  22,  and  that  part 
of  HES  No.  134  lying  in  the  NEV4; 
Sec.  36,  lots  1  to  17.  inclusive.  NE»/4. 
E>/iNWV4,  SWV4NWV4,  and  that  part  of 
HES  No.  1 34  lying  in  lot  1. 
T.  13  S.,  R.  90  W.,  6th  P.M. 
Sec.  5,  lots  7  to  10.  inclusive; 
Sec.  6,  lots  8  to  17.  inclusive. 
T.  13  S.,  R.  91  W..  6th  P.M. 
Sec.  1.  lots  1  to  4.  inclusive,  S'/iNWV4  and 

SWA; 
Sec  2,  lot  1,  and  S^NE'A; 
Sec  12,  SV2NEV4.  and  NWV4. 
containing  3,862.81+/-acres  with 
approximately  21  million  tons  of  recoverable 
coal.  The  coal  resource  to  be  offered  for  lease 
is  limited  to  coal  recoverable  by  underground 
mining  methods. 

In  May  of  1998,  Bowie  filed  a  coal 
exploration  license  application, 
((X)C61945),  with  the  BLM.  The  Iron 
Point  Exploration  License  contains 
imleased  coal  deposits  owned  by  the 
United  States  of  America  in  the 
following  described  lands  in  Delta 
County,  Colorado. 

T.  12  S..  R.  91  W.,  6th  P.M. 
Sec.  14.  lots  7.8.  S>AS>/i.  NEV4SWV4. 

NWV4SEV4: 
Sec  22.  S»/i; 
Sec.  23.  lots  1  to  7.  inclusive,  W'/z.  and  that 

part  of  HES  No.  133  lying  in  the 

SV2SEV4; 
Sec.  26.  lots  1  to  5.  inclusive,  WV2, 

NV2SEV4,  and  that  part  of  HES  No.  133 

lying  in  the  NEV4; 
Sec.  27.  all; 


Sec.  28,  SW. 

Sec.  29,  SEV4; 

Sec.  32,  lots  1, 2,  7  to  10.  inclusive,  lots 

15, 16,  and  NEVi; 
Sec.  33,  lots  1  to  16.  inclusive,  and  N>/t; 
Sec.  34,  lots  1  to  16,  inclusive,  and  tiVi; 
Sec.  35,  lots  3,  and  7  to  22,  inclusive, 

NEV4NWV4.  WViNWV4.  that  part  of  HES 

No.  134  and  that  part  of  lots  4  to  6. 

inclusive,  lying  in  the  S'/^S'/iNEV4. 
The  area  described  contains  approximately 
6,053.00  +/  -  acres. 

These  applications  encompass  federal 
coal  on  BLM  and  Gunnison  National 
Forest  lands.  Additions  and/or  deletions 
to  the  delineated  tracts  may  be 
considered  as  alternatives  to  the 
proposed  action.  Alternatives  will  be 
developed  and  analyzed  based  on  issues 
and  management  needs. 

Bowie  and  Oxbow  applied  to  the  BLM 
for  the  Iron  Point  and  Elk  Creek  coal 
lease  tracts  respectfully  to  extend  the 
production  life  of  their  existing 
underground  mines.  Similarly,  Bowie 
applied  to  the  BLM  for  an  exploration 
license  to  further  delineate  to  coal 
resource  in  lands  adjacent  to  their 
ongoing  mining.  The  requested  Iron 
Point  tract  and  the  exploration  Ucense 
area  are  adjacent  to  the  presently 
approved  permit  area  for  the  Bowie  No. 
2  Mine  which  is  operated  by  Bowie. 
Likewise,  the  requested  Elk  Creek  tract 
is  adjacent  to  the  presently  approved 
permit  area  for  the  Sanborn  Creek  Mine 
which  is  operated  by  Oxbow. 

If  the  Iron  Point  and  Elk  Creek  tracts 
are  leased,  the  coal  would  be  mined  by 
imderground  techniques.  Both  Bowie 
and  Oxbow  have  existing  surface  portal 
facilities  which  are  located  on  private 
property  controlled  by  the  companies 
and  which  would  continue  to  be  used 
for  any  future  extraction  of  coal  from  the 
subject  lease  tracts.  Both  companies 
plan  for  upgrades  to  their  existing 
surface  facilities.  Bowie  plans  for  the 
installation  of  a  new  conveyor  system 
and  coal  storage  area  to  replace  an 
existing  truck  haul  road.  Oxbow  would 
construct  a  new  portal  pad  and  drive 
new  entries  to  access  the  Elk  Creek  tract. 
This  portal  pad  is  on  private  land  and 
is  immediately  adjacent  to  the  Oxbow 
sinface  facilities. 

If  another  company  is  a  successful 
bidder  for  either  tract,  it  is  likely  that 
new  surface  facilities  may  be  required. 
Regardless  of  what  company  obtains  the 
subject  lease  tracts,  imderground  mining 
methods  would  be  needed  to  extract  the 
coal. 

The  EIS  will  consider  the  mining 
plans  as  proposed  by  Bowie  and  Oxbow, 
the  no-action  alternative,  the  possibility 
of  other  companies  obtaining  and 
developing  operations  to  extract  coal 
from  the  subject  lease  tracts,  and  other 


alternatives.  The  analysis  will  also 
consider  mitigation  developed  during 
the  process.  The  development  of 
alternatives  will  occur  ^er  the 
completion  of  project  scoping. 

The  Bureau  of  Land  Management 
must  decide  whether  or  not  to  approve 
the  coal  applications  and  if  so  identify 
special  stipulations  needed  to  protect 
the  mineral  and  non-mineral  resources. 
In  accordance  with  the  Coal  Leasing 
Amendments  Act  of  1976,  which 
amended  the  Mineral  Leasing  Act  of 
1920,  the  Forest  Supervisor  for  the 
Grand  Mesa,  Uncompahgre  and 
Gunnison  National  Forest,  must  decide 
whether  or  not  to  consent  to  leasing  by 
the  Bureau  of  Land  Management  and  if 
so  identify  special  stipulations  needed 
to  protect  non-mineral  resources  on 
National  Forest  lands. 

OSM  will  be  a  cooperating  agency  in 
the  preparation  bf  the  EIS.  If  the  tracts 
are  leased  to  the  applicants,  the  new 
leases  must  be  incorporated  into  the 
existing  mining  plans  of  Oxbow  and 
Bowie  and  the  Secretary  of  the  Interior 
must  approve  the  revised  mining  plan 
before  the  Federal  coal  in  the  tract  can 
be  mined.  OSM  is  the  Federal  agency 
that  would  be  responsible  for 
recommending  approval,  approval  with 
conditions,  or  disapproval  of  the  revised 
mining  plan  to  the  Secretary  if  the  tracts 
are  leased. 

A  tentative  list  of  permits  or  licenses 
that  may  be  required  to  mine  the  coal 
resources  is  listed  below: 
Biu«au  of  Land  Management 

Plan  of  Operations  (mining  and 
exploration) 

Special  use  permits  (Right-of-Ways, 
etc.) 
Forest  Service 

Plan  of  Operations  (mining  and 
exploration) 

Special  use  permits  (Right-of-Ways, 
etc.) 
U.S.  Army  Corps  of  Engineers 

Section  404  Permit 
Environmental  Protection  Agency 

Spill  Prevention  Control  and 
Countermeasure  (SPCC)  Plan 

Review  of  Section  404  permit 

Notification  of  Hazardous  Waste 
Activity 
U.S.  Fish  and  Wildlife  Service 

Threatened  and  Endangered  Species 
Consultation 
Treasury  Department  (Dept.  of  Alcohol, 
Tobacco  and  Firearms) 

Explosives  User  Permit 
Mines  Safety  and  Health  Administration 

Mine  Identification  Number 

Legal  Identity  Report 

Miner  Training  Plan  Approval 

\^entilation  Plan  Approval 

Ground  Control  Plan 
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Office  of  Surface  Mining 

Mining  Plan  Conciurence 
Ck>lorado  IDepartment  of  Minerals  and 
Geology 

Exploration  Permit 

Mining  and  Reclamation  Permit 
Colorado  Department  of  Public  Health  & 
Environment — Air  Pollution 
Control  Division 

Permit  to  Construct 

Permit  to  Operate 
Colorado  Department  of  Public  Health  & 
Environment — Water  Quality 
Control  Division 

Stormwater  Discharge  Permit 

National  Pollutant  Discharge 
Elimination  System  (NPDES) 
Colorado  State  Engineer 

Water  Rights 

Water  Well  Permits 

Dam  Safety  Permits 
Colorado  State  Historic  Preservation 
Office 

Historic  and  Archaeological  Review 
Colorado  Department  of  Transportation 

Highway  Access 
Delta  County 

Special  Use  Permit 

Building  Permit 
Gunnison  Coimty 

Special  Use  Permit 

Building  Permit 

There  are  four  undergroimd  coal 
mines  (Bowie  No.  1  (inactive),  Bowie 
No.  2,  Sanborn  Creek,  and  West  Elk) 
located  east  of  Paonia,  Colorado,  in 
Delta  and  Gunnison  Counties.  Several 
issues  related  to  these  applications  were 
identified  during  the  initial  scoping  for 
the  EA's  in  1998,  including  the  potential 
impacts  to  water  rights,  surface  and 
groimd  water,  agricultural  lands, 
wildUfe  habitat,  noise,  train  and  truck 
traffic,  socio-economics,  and  access  to 
public  lands  that  may  occur  if  these 
applications  are  issued.  If  you  have 
specific  concerns  about  these  issues,  or 
have  other  concerns  or  issues  that  BLM 
should  consider  in  processing  these 
applications,  please  address  them  in 
writing  to  the  above  address.  Written 
comments  should  be  received  by  May 
17, 1999,  in  order  to  be  fully  considered 
in  the  draft  EIS. 

Please  note  that  your  comments, 
name,  address,  and  any  other  personal 
information  you  provide  will  become 
part  of  the  public  record  and  will  be 
available  for  public  review.  You  may 
request  confidentiality  by  clearly  stating 
your  request  at  the  beginning  of  youj 
comment.  The  agencies  will  consider 
withholding  your  name,  address  and 
any  other  personal  identifying 
information  on  a  case-by-case  basis  to 
the  extent  allowed  by  law.  Submissions 
from  organizations,  businesses,  and 
individuals  identifying  themselves  as 
representatives  or  officials  of 


organizations  or  businesses  will  be 
made  part  of  the  public  record. 

The  comment  period  on  the  Draft  EIS 
will  be  sixty  (60)  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register.  (Now  anticipated 
to  be  in  mid  August.)  At  this  early  stage, 
it  is  important  to  give  reviewers  notice 
of  several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions,  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  Draft  EIS 
stage  but  that  are  not  raised  until  after 
completion  of  the  Final  EIS  may  be 
waived  or  dismissed  by  the  courts,  City 
ofAngoon  v.  Hodel.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harria,  490  F.  Supp. 
1334, 1338  (e.d.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  ag«icies  at  a  time  when 
they  can  meaningfully  consider  them 
and  respond  to  them.  To  assist  the 
agencies  in  identifying  and  considering 
issues  and  concerns  on  the  proposed 
action,  comments  on  the  Draft  EIS 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequacy  of  the  Draft  EIS  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Dated:  April  7, 1999. 

Jerald  L.  Jones, 

EIS  Project  Manager,  Uncompahgre  Field 
Office. 

Thomas  Condos, 

Forest  Engineer,  Grand  Mesa.  Uncompahgre 
and  Gunnison  National  Forests. 
|FR  Doc.  99-9151  Filed  4-12-99;  8:45  am) 
BnjJNQ  CODE  431«KI&-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-O30-09-1010-00-1784 

Southwest  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice;  Resource  Advisory 
Council  Meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  Resource  Advisory 
Council  (Southwest  RAC)  will  meet  in 
Dolores,  Colorado. 

DATES:  The  meeting  will  be  held  on 
Thursday,  May  13, 1999. 

ADDRESSES:  For  additional  information, 
contact  Roger  Alexander,  Bureau  of 
Land  Management  (BLM),  Southwest 
Center,  2465  South  Townsend  Avenue, 
Montrose,  Colorado  81401;  telephone 
970-240-5335;  TDD  970-240-5366;  e- 
mail  r2alexan@co.blm.gov. 

SUPPLEMENTARY  INFORMATION:  The  May 
13, 1999,  meeting  will  begin  at  9:00  a.m. 
at  BLM's  Anasazi  Heritage  Center, 
27501  Highway  184,  Dolores,  Colorado. 
The  agenda  will  focus  on  proposed 
statewide  recreation  guideUnes  for  BLM 
administered  public  lands.  Public 
comment  is  scheduled  for  1:00  p.m. 

All  Resource  Advisory  Council 
meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council,  or  written 
statements  may  be  submitted  for  the 
Coimcil's  consideration.  If  necessary,  a 
per-person  time  limit  may  be 
estabUshed  by  the  Southwest  Center 
Manager. 

Summary  minutes  for  Coimcil 
meetings  are  maintained  in  the 
Southwest  Center  Office  and  on  the 
Worid  Wide  Web  at  http:// 
www.co.blm.gov/mdo/ 

mdo^sw rac.htm  and  are  available  for 

public  inspection  and  reproduction 
within  thirty  (30)  days  following  each 
meeting. 

Dated:  March  25, 1999. 
Roger  Alexando*, 
Public  Affairs  Specialist. 
(FR  Doc.  99-8171  Filed  4-12-99;  8:45  am) 
nUMQ  CODE  431»^B-P 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-010-1430-00;  QP9-0149] 

Notice  of  Meeting  of  Fuela/PrescritMd 
Fire/Forest  Health  Subcommitlee  of  the 
Southeast  Oregon  Resource  Advisory 
Council 

AQENCY:  Lakeview  District,  Bureau  of 
Land  Management,  Interior. 
action:  Notice. 

SUMMARY:  The  Fuels/Prescribed  Fire/ 
Forest  Health  Subcommittee  of  the 
Southeast  Oregon  Resource  Advisory 
Coimcil  will  meet  at  the  Lakeview 
Interagency  Fire  Center,  1000  South  9th 
Street.  Lakeview,  Oregon  on  Monday, 
May  3, 1999,  from  8:00  am  to  4:30  pm. 
Pacific  Standard  Time  (PST).  The 
meeting  will  continue  on  Tuesday,  May 
4, 1999,  from  8:00  am  to  12:00  pm,  PST. 
The  Subcommittee  will  attempt  to  tour 
an  on-site  prescribed  bum  in  progress. 
While  this  meeting  is  open  to  the 
public,  transportation  for  the  tour  will 
be  provided  only  for  the  Subcommittee 
members  and  Federal  employees. 
dated:  March  29. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonya  Hickman,  Bureau  of  Land 
Management,  Lakeview  District  Office, 
HC  10  Box  337,  Lakeview,  OR  97630, 
(Telephone:  541-947-2177). 
Steve  Ellit, 

Designated  Federal  Official. 
[FR  Doc.  99-9096  Filed  4-12-99;  8:45  am] 
MLUNQ  CODE  4S10-3S-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-8S2-O0-142(MXq 

HIIng  of  Plats  of  Survey;  Nevada 

agency:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
filing  of  Plats  of  Survey  in  Nevada. 
EFFECTIVE  DATES:  Filing  is  effective  at 
10:00  a.m.  on  the  dates  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  ).  Clark,  Chief,  Branch  of 
Geographic  Services,  Biu«au  of  Land 
Management  (BLM),  Nevada  State 
Office,  1340  Financial  Blvd.,  P.O.  Box 
12000,  Reno,  Nevada  89520,  702-861- 
6559. 

SUPPLEMENTARY  INFORMATION:  1.  The  Plat 
of  Survey  of  the  following  described 


lands  was  officially  filed  at  the  Nevada 
State  Office,  Reno,  Nevada  on  January 
21, 1999: 

The  plat,  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  a  metes-and- 
bounds  siuvey  in  sec.  8,  T.  19  S.,  R.  63 
E.,  Mount  Diablo  Meridian,  Nevada, 
under  Group  No.  777,  was  accepted 
January  19, 1999. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  Mr.  Lou 
Birbas  and  the  Bureau  of  Land 
Management. 

2.  Tne  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  January  21, 1999: 

The  supplemental  plat,  showing 
amended  lottings  in  sec.  9,  T.  19  S.,  R.63 
E.,  Mount  Diablo  Meridian,  Nevada,  was 
accepted  January  19, 1999. 

Tliis  supplemental  plat  was  prepared 
to  meet  certain  administrative  needs  of 
Mr.  Lou  Birbas  and  the  Bureau  of  Land 
Management. 

3.  Tne  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office.  Reno, 
Nevada  on  January  21, 1999: 

The  supplemental  plat,  showing 
additional  lotting  in  sec.  26,  T.  18  S.,  R. 
63  E.,  Mount  Di^lo  Meridian.  Nevada, 
was  accepted  January  19. 1999. 

This  supplemental  plat  was  prepared 
to  meet  certain  administrative  needs  of 
the  Bureau  of  Land  Management. 

4.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office.  Reno. 
Nevada  on  February  3, 1999: 

The  supplemental  plat,  showing  a 
subdivision  of  original  lot  3,  sec.  4,  T. 
2  N..  R.  43  E.,  Mount  Diablo  Meridian, 
Nevada,  was  accepted  February  3, 1999. 

This  supplemental  plat  was  prepared 
to  meet  certain  administrative  needs  of 
the  Bureau  of  Land  Manacement. 

5.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  February  4, 1999: 

The  plat,  representing  the  corrective 
dependent  resurvey  of  a  portion  of  the 
east  boimdary  of  T.  37  N.,  R.  62  E.;  and 
a  portion  of  the  subdivisional  lines  of  T. 
37  N.,  R.  63  E.,  Mount  Diablo  Meridian. 
Nevada,  under  Group  No.  773.  was 
accepted  February  2. 1999. 

Ttis  siu^ey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

6.  The  Supplemental  Plats  of  the 
following  described  lands  were 
officially  filed  at  the  Nevada  State 
Office.  Reno,  Nevada  on  March  4, 1999: 

The  supplemental  plat,  showing 
amended  lottings  in  sec.  20,  T.  31  N.,  R. 
43  E.,  Mount  Diablo  Meridian,  Nevada, 
was  accepted  March  2, 1999. 


The  supplemental  plat,  showing 
amended  lottings  in  sec.  21,  T.  31  N.,  R. 
43  E.,  Moimt  Diablo  Meridian,  Nevada, 
was  accepted  March  2, 1999. 

The  supplemental  plat,  showing 
amended  lottings  in  sec.  28,  T.  31  N.,  R. 
43  E.,  Mount  Diablo  Meridian,  Nevada, 
was  accepted  March  2, 1999. 

The  supplemental  plat,  showing 
amended  lottings  in  sec.  29,  T.  31  N..  R. 
43  E.,  Mount  Diablo  Meridian.  Nevada, 
was  accepted  March  2, 1999. 

The  supplemental  plat,  showing  new 
lottings  in  sec.  33,  T.  31  N.,  R.  43  E., 
Mount  Diablo  Meridian,  Nevada,  was 
accepted  March  2, 1999. 

The  supplemental  plat,  showing 
amended  lottings  in  sec.  34,  T.  31  N.,  R. 
43  E.,  Mount  Diablo  Meridian,  Nevada, 
was  accepted  March  2, 1999. 

These  supplemental  plats  were 
prepared  to  meet  certain  administrative 
needs  of  the  Bureau  of  Land 
Management. 

7.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office.  Reno, 
Nevada  on  March  25. 1999: 

The  supplemental  plat,  showing  a 
subdivision  of  lot  13,  sec.  6,  T.  35  N., 
R.  38  E.,  Mount  Diablo  Meridian, 
Nevada,  was  accepted  March  23, 1999. 

This  supplemental  plat  was  prepared 
to  meet  certain  administrative  needs  of 
the  Bureau  of  Land  Management. 

8.  The  above-listed  surveys  are  now 
the  basic  records  for  describing  the 
lands  for  all  authorized  purposes.  These 
surveys  have  been  placed  in  the  open 
files  in  the  BLM  Nevada  SUte  Office 
and  are  available  to  the  public  as  a 
matter  of  information.  Copies  of  the 
surveys  and  related  field  notes  may  be 
furnished  to  the  public  upon  payment  of 
the  appropriate  fees. 

Dated:  March  31. 1999. 
David  J.  Claiic 

Chief  Cadastral  Surveyor,  Nevada^ 
(PR  Doc.  99-9095  Filed  4-12-99;  8:45  am] 
BIUJNQ  COK  431»4IC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-06&-142O-OO:  ES-60286.  Group  160, 
Wisconsin] 

Notice  of  Filing  of  Plat  of  Survey; 
Wisconsin 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  west  boimdary,  a 
portion  of  the  subdivisional  lines,  and 
the  subdivision  of  sections  7  and  18,  in 
To'.Miship  35  North,  Range  15  West,  of 
the  4th  Principal  Meridian,  Wisconsin, 
vrill  be  officially  filed  in  Eastern  States, 
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Springfield.  Virginia  at  7:30  a.m..  on 
May  14.  1999. 

The  survey  was  requested  by  the 
Bureau  of  Indians  Afiiairs. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor. 
Eastern  States.  Bureau  of  Land 
Management.  7450  Boston  Boulevard. 
Springfield.  VA  22153,  prior  to  7:30 
a.m..  May  14. 1999. 

Copies  of  the  plat  will  be  made  available 
upon  request  and  prepayment  of  the 
reproduction  fee  of  $2.75  per  copy. 

Dated:  April  5. 1999. 
Joseph  W.  Beaudin, 
Chief  Cadastral  Surveyor. 
(FR  Doc.  99-9168  Filed  4-12-99;  8:45  am] 
WUMQ  cow  4310-OMI 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

PD-Ma-1920-00-4373:  IDI-31741] 

Legal  Description  of  Juniper  Butte 
Range  WIttidrawal,  Correction;  Idaho 

agency:  Bureau  of  Land  Management. 

Interior. 

ACnON:  Notice. 

SUMMARY:  This  notice  corrects  the  total 
acreage  figure  and  the  land  description 
of  the  public  lands  withdrawn  for  the 
Juniper  Butte  Range  Withdrawal 
pubUshed  in  63  FR  251,  of  December  31. 

1998.  on  page  72326  and  correction 
published  in  64  FR  12,  of  January  20. 

1999.  on  page  3134.  In  addition  to  those 
areas  officially  noted  in  the  previous 
Federal  Register  notices  the  following 
added  land  description  corrects  the 
descriptions,  lines  and  areas  improperly 
noting  a  portion  of  the  westerly 
boundary  of  the  Juniper  Butte  Range: 

Boiae  Meridian 

T.  12S.,  R.  9E.. 

section  35.  lot  5.  containing  2.73  acres. 
T.  13S..  R.  9E.. 
section  2,  lots  13  and  16.  containing  a  total 

of  5.11  acres, 
section  11,  lots  9  and  12,  containing  a  total 

of  5.48  acres, 
section  14,  lots  10  and  13  containing  a  total 

of  5.48  acres, 
section  23,  lots  9  and  12  containing  a  total 

of  5.48  acres. 

The  acreage  figure  of  11.796.64  acres 
is  corrected  to  11.820.92  the  correct 
acreage  figure  for  the  Jimiper  Butte 
Range  Withdrawal  in  Owyhee  County, 
Idaho. 

EFFECTIVE  DATE:  April  13, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Foster.  BLM  Idaho  State  Office,  1387  S. 


Vinnell  Way.  Boise,  Idaho  83709,  208- 

373-3813. 

Jimmie  Buxton, 

Brartch  Chief,  Lands  and  Minerals. 

[FR  Doc.  99-9093  Filed  4-12-99;  8:45  am) 

BILUNQ  CODE  4310-QO-^ 

DEPARTMENT  OF  THE  INTERIOR 

National  Parit  Service 

Notice  of  Boundary  Revision,  Point 
Reyes  National  Seashore 

SUMMARY:  This  notice  annoimces  a 
revision  of  the  boundaries  of  Point 
Reyes  National  Seashore  to  include 
within  the  boimdaries  one  unimproved 
parcel  of  l&nd. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sondra  S.  Humphries,  Chief,  Pacific 
Land  Resources  Program  Center  at  (415) 
427-1416. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  provided  that  the  boundaries  of 
Point  Reyes  National  Seashore  are 
revised,  effective  as  of  the  date  of 
publication  of  this  notice  to  include  all 
that  certain  property,  situated  in  the 
Coimty  of  Marin,  State  of  California. 
The  privately  owned  parcel,  to  be 
donated  to  the  United  States,  is 
immediately  adjacent  to  the  park 
boimdary  and  contains  6.47  acres,  more 
or  less.  The  parcel  is  identified  as  Tract 
P03-101  of  Segment  Map  03  and 
Drawing  No.  612/03780,  dated 
September.  1998.  Detailed  information 
is  on  file  at  the  National  Park  Service, 
Pacific  Land  Resources  Program  Center, 
600  Harrison  Street,  Suite  600,  San 
Francisco,  California  94107-1372. 

Dated:  April  5, 1999. 
John  Rejmolds, 

Regional  Director,  Pacific  West  Region. 
(FR  Doc.  99-9097  Filed  4-12-99;  8:45  am] 
BILUNO  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Kaloko-Honokohau  National  Historical 
Park  Advisory  Commission;  Notice  of 
Meeting 

Notice  is  given  in  accordance  with  the 
Federal  Advisory  Committee  Act  that  a 
meeting  of  the  Na  Hoapili  o  Kaloko 
Honokohau,  Kaloko  Honokohau 
National  Historical  Park  Advisory 
Commission  will  be  held  at  10:00  a.m. 
to  12:00  noon.,  April  17, 1999,  at  the 
Keauhou  Beach  Hotel,  Kalakaua  House, 
Kailua-Kona,  Hawaii. 

Superintendent's  and  Committee 
Reports  will  be  presented. 


This  meeting  is  open  to  the  public.  It 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Advisory  Commission.  A  transcript  will 
be  available  after  May  29, 1999.  For 
copies  of  the  minutes,  contact  the 
Kaloko-Honokohau  National  Historical 
Park  Superintendent  at  (808)  329-6881. 

Dated:  March  30, 1999. 

Gary  Barbano, 

Acting  Superintendent,  Pacific  Islands 
Support  Office. 

[FR  Doc.  99-9098  Filed  4-12-99;  8:45  am] 

MLLMQ  COOE  4310-IO-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
April  3, 1999.  Pursuant  to  §  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  1849  C  St.  NW,  NC400, 
Washington.  DC  20240.  Written 
comments  should  be  submitted  by  April 
28. 1^99. 
Carol  D.  ShuU. 
Keeper  of  the  National  Register. 

CALIFORNL\ 

Loa  Angeles  County 

La  Puente  Valley  Woman's  Club,  200  N.  First 
St.,  La  Puente,  99000482 

COLORADO 

Chafiise  County 

Maysville  School  (Rural  School  Buildings  in 
Colorado  MPS),  S  of  US  50.  Maysville. 
99000484 

Larimer  County 

Plummer  School  (Rural  School  Buildings  in 
Colorado  MPS),  2524  E.  Vine  Dr..  Fort 
Collins  vicinity.  99000485 

Mesa  County 

Pipe  Line  School  (Rural  School  Buildings  in 
Colorado  MPS).  101 16.5  S  Rd..  Glade  Park. 
99000483 

INDIANA 

Marion  County 

Crown  Hill  National  Cemetery  (Civil  War  Era 
National  Cemeteries  MPS).  700  W.  38th  St.. 
Indianapolis.  99000486 
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IOWA 

Cedar  County 

Green,  William,  House,  1709  Madison  St., 
Rochester  vicinity,  99000488 

Keokuk  County 

Public  Square  Historic  District  (Sigourney, 
Iowa  MPS),  Roughly  around  Keokuk 
County  Court  House,  Sigouraey,  99000487 

Montgomery  County 

Chicago,  Burlington  Northern  and  Quincy 
Depot,  305  S.  Second  St.,  Red  Oak. 
99000489 

Plymouth  County 

Le  Mars  Central  High  School,  335  1st  Ave. 
SW,  Le  Mars,  99000492 

Polk  County 

Teachout  Building  (Architectural  Legacy  of 
Proudfoot  &  Bird  in  Iowa  MPS),  500-502 
E.  Locust  St..  Des  Moines,  99000491 

Taylor  County 

Lenox  Round  Bam  (Iowa  Round  Bams:  The 
Sixty  Year  Experiment  TR),  1001  Pollock 
Blvd.,  Bedford  vicinity,  99000490 

KENTUCKY 

leCEBTSon  County 

Country  Estates  of  River  Road  (Louisville  and 
Jefferson  County  MPS),  Roughly  along 
River  Rd.  and  Wolf  Pen  Branch  Rd.  from 
Longview  Ln.  to  500  ft.  W  of  US  42, 
Glenview,  99000495 

Jessamine  County 

Canewood  Farm,  8080  Harrodsburg  Rd.. 
Nicholasville  vicinity.  99000494 

Nelson  County 

Walnut  Groves  Farm  (Boundary  Increase  I), 
801  Taylorsville  Rd.,  Bloomfield  vicinity. 
99000521 

LOUISIANA 

Caddo  Parish 

South  Highlands  Historic  District,  Roughly 
bounded  by  Richmond  Ave.,  Trabue  St., 
Line  Ave.,  and  Southfield  Rd.,  Shreveport, 
99000496 

East  Baton  Rouge  Parish 

Fuqua  Hardware  Store  Building.  358  Third 
St..  Baton  Rouge,  99000497 

MASSACHUSETTS 

Middlesex  County 

Watertown  Arsenal  Historic  District,  Arsenal 
St..  Watertown,  99000498 

MISSISSIPPI 

Grenada  County 

Glenwild  Plantation  Manager's  House,  3557 
MS  51  S.  Grenada.  99000499 

NEWMEXICO 

Rio  Airiba  County 

Chimayo  Trading  Post  and  Tmjillo.  E.D.. 
House.  110  Sandia  Dr..  Espanola.  99000500 


NEW  YORK 

Cayuga  County 

Wall  Street  Methodist  Episcopal  Church.  69 
Wall  St..  Auburn.  99000507 

Delaware  County 

Downsville  Covered  Bridge.  Bridge  St. 

Downsville,  99000503 
Fitches  Covered  Bridge,  Fitches  Bridge  Rd., 

East  Delhi,  99000508 
Hamden  Covered  Bridge.  Basin  Clove  Rd.. 

Hamden.  99000502 
Lower  Shavertown  Covered  Bridge,  682 

Methol  Rd..  Methol.  99000504 

Franklin  County 

Smith's,  Paul,  Hotel  Cottages,  NY  30. 
Brighton,  99000501 

Montgomery  County 

Saint  Stanislaus  Roman  Catholic  Church 
Complex.  42, 46.  50  Cornell  St.  73  Reid  St.. 
Amsterdam,  99000505 

Oneida  County 

Dorrance,  W.H.,  House.  32  Church  St.. 
Camden.  99000506 

NORTH  CAROLINA 

Wake  County 

Hood— Anderson  Farm  (Wake  County  MPS). 
Old  Battle  Bridge  Rd..  0.4  mi.  S  of  jet.  with 
Old  Tarboro  Rd..  Eagle  Rock  vicinity. 
99000509 

OHIO 

Belmont  County 

Kinney,  James.  Farmstead.  44680  Belmont- 
Centerville  Rd..  Belmont  vicinity. 
99000510 

Hamilton  County 

Boulter.  Cedric  G.,  and  Patricia  Neils,  House, 
1  Rawson  Woods  Circle,  Cincinnati. 
99000512 

Gary,  Freeman  Grant.  Pleasant  Hill  Academy, 
5651  Hamilton  Ave..  Cincinnati.  99000511 

PENNSYLVANIA 

Qearfield  County 

Coalport  Historic  District,  Along  Main  St., 
roughly  form  Mill  to  Walnut  STs.. 
Coalport.  99000517 

Fayette  County 

Oak  Hill  Estate,  US  40, 0.25  mi.  W  of  US  119, 
North  Union  Township,  99000514 

Greme  County 

Thralls,  Ernest,  House,  PA  218  S  at  TR  353 
and  TR  522.  Spraggs.  99000513 

Ldiigh  County 

Rodale  Organic  Gardening  Experimental 
Farm.  2056  Minesite  Rd..  Lower  Macungie 
township,  99000515 

Westmoreland  County 

Academy  Hill  Historic  District,  Roughly 
bounded  by  Baughman  St.,  N.  Maple  Ave.. 
Kenneth  St,  Culbertson  Ave..  Beacon  St.. 
and  Pennslyvania  Ave..  Greensbuig. 
99000516 


WISCONSIN 
Dane  County 

Middleton  Depot,  Chicago,  Milwaukee,  and 
St.  Paul  Raih?oad.  1811  Parmenter  St.. 
Middleton,  99000520 

Rowley,  Dr.  Newman  Q.  House,  7410 
Hubbard  Ave..  Middleton.  99000518 

(FR  Doc.  99-9150  Filed  4-12-99;  8:45  am] 
BILUNQ  COM  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Official  Insignia  Designation 

SUMMARY:  This  notice  establishes  the 
official  National  Park  Service  insignia 
commemorating  the  Bicentennial 
Anniversary  of  the  Lewis  and  Clark 
Expedition.  2003-2006. 
DATES:  This  action  is  effective  April  13. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Engler.  Interim  Superintendent. 
Corps  of  Discovery  II:  200  Years  to  the 
Future.  Route  3,  Box  47.  Beatrice, 
Nebraska  68310.  telephone  402-223- 
3514. 

SUPPLEMENTARY  INFORMATION:  The 
National  Park  Service  has  designated  an 
official  insignia  of  the  Lewis  and  Clark 
Expedition  Bicentennial  Anniversary, 
2003-2006.  You  may  obtain  a  copy  of 
the  insignia  fix)m  the  address  under  FOR 
FURTHER  INFORMATION  CONTACT.  Notice  is 
given  that  whoever  manufactures,  sells, 
or  possesses  this  insignia,  or  any 
colorable  imitation  thereof,  or 
photographs,  prints  or  in  any  other 
manner  makes  or  executes  any 
engraving  photograph  or  print,  or 
impression  in  the  likeness  of  this 
insignia,  or  any  colorable  imitation 
thereof,  without  authorization  from  the 
United  States  Department  of  the  Interior 
is  subject  to  the  penalty  provisions  of 
Section  701,  Title  18  of  the  United 
States  Code. 

Dated:  March  22. 1999. 
David  N.  Given. 

Deputy  Regional  Director,  Midwest  Region. 
(FR  Doc.  99-8130  Filed  4-12-99;  8:45  am] 

BILLMG  CODE  4310^70-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
poUcy.  28  CFR  §  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Galatin  Steel  Company, 
Civil  Action  No.  99-30  was  lodged  on 
February  25. 1999.  with  the  United 
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States  District  Court  for  the  Eastern 
District  of  Kentucky.  The  United  States 
filed  this  action  pursuant  to  Section 
113(b)  of  the  Clean  Air  Act,  42  U.S.C. 
7413(b)  for  civil  penalties  and 
injunctive  relief. 

Gallatin  Steel  (Gallatin)  was  issued  a 
synthetic  minor  source  permit  by  the 
Kentucky  Division  of  Air  Quality 
(KDAQ)  in  1993.  The  complaint  alleged 
that  Gallatin  exceeded  its  minor  soim:e 
permit  limit  for  nitrogen  oxides  NO,) 
and  carbon  monoxide  (CO)  from  its 
electric  arc  furnaces  (EAFs);  violated 
NO,  emissions  limits  at  its  reheat 
furnace;  constructed  emissions  units  of 
regulated  pollutants  without  a  permit; 
started  up  the  EAFs  without  operating 
its  emission  control  equipment  in 
violation  of  its  permit;  and 
circumvented  the  Clean  Air  Act's 
requirements  to  assure  Prevention  of 
Significant  Deterioration  (PSD)  of  air 
quality  in  violation  of  Section  165  of  the 
Clean  Air  Act.  42  U.S.C.  7475.  and  401 
KAR  51:017.  Section  8(1). 

The  consent  decree  provides  that 
Galatin  will  pay  a  dvil  penalty  of 
$450,000  and  will  perform  a 
Supplemental  Environmental  Projects 
(SEP)  designed  to  reduce  NO,  and  CO 
at  the  Gallatin  facility.  The  cost  to 
Gallatin  for  the  SEP  will  be  not  less  than 
$750,000.  The  consent  decree  does  not 
provide  for  injunctive  relief  because 
Gallatin  received  and  is  in  compliance 
with  a  PSD  permit  issued  from  KDAQ. 

The  Department  of  Justice  will 
receive,  for  a  period  of  30  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to:  United 
States  V.  Gallatin  Steel  Company  DO] 
Ref.  #90-5-2-1-2115. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
Kentucky.  110  West  Vine,  Lexington, 
Kentucky  40596  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  3rd 
Floor.  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W..  3rd 
Floor,  Washington.  D.C.  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $7.00  (25  cents  per  page 


reproduction  costs),  payable  to  the 

Consent  Decree  Library. 

Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 

Environment  and  Natural  Resources  Division. 

[PR  Doc.  99-9145  Filed  4-12-99;  8:45  am] 
BiLUNG  CODE  4410-1S-M 

DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

Notice  is  hereby  given  that  on  March 
31. 1999,  the  United  States  lodged  a 
proposed  consent  decree  with  the 
United  States  District  Court  for  the 
Western  District  of  Wisconsin,  in  United 
States  V.  Prairie  Sand  &■  Gravel,  Inc., 
Civil  No.  98  C  0586  -S,  under  section 
113(b)  of  the  Clean  Air  Act.  42  U.S.C. 
7413(b).  The  proposed  consent  decree 
resolves  certain  claims  of  the  United 
States  against  Prairie  Sand  &  Gravel, 
Inc.,  arising  out  of  its  grain  transfer 
facility  located  at  St.  Feriole  Island  in 
Prairie  du  Chien,  Wisconsin.  Under  the 
proposed  Consent  Decree  PS&G  will  pay 
the  United  States  a  $115,000  penalty  as 
well  as  perform  injimctive  relief. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  30  days  following 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division,  United 
States  Department  of  Justice.  P.O.  Box 
7611.  Ben  Franklin  Station,  Washington, 
DC  20044-7611.  and  should  refer  to 
United  States  v.  Prairie  Sand  &■  Gravel, 
Inc.,  Civil  No.  98  C  0586  -S,  90-5-2-1- 
2218.  The  proposed  Consent  Decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney  for  the  Western 
District  of  Wisconsin.  Madison, 
Wisconsin;  the  Region  V  Office  of  the 
United  States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW,  3rd  Floor,  Washington.  DC  20005. 
telephone  number  (202)  624-0892.  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW,  3rd  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
enclose  a  check  for  reproduction  costs 
(at  25  cents  per  page)  in  the  amoimt  of 
$6.50  for  the  Decree,  payable  to  the 
Consent  Decree  Library. 
Bruce  S.  Gelber. 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
[PR  Doc.  99-9167  Filed  4-12-99:  8:45  am] 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  of  1980 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  42  U.S.C. 
9622(d)(2),  notice  is  hereby  given  that 
on  March  24, 1999,  a  Consent  Decree 
was  lodged  in  United  States  v.  Ribi 
Immunochem  Research,  Inc.  et  al..  Civil 
Action  No.  98-55-4vI-LBE.  with  the 
United  States  District  Court  for  the 
District  of  Montana. 

The  Consent  Decree  resolves 
contribution  claims  brought  on  behalf  of 
the  National  Institutes  of  Health  ("NIH") 
against  defendants  Charles  Mann,  Mary 
Louise  Mann,  and  Bitterroot  Valley 
Sanitary  Landfill,  Inc  under  Sections 
107  and  113  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980,  as  amended 
("CERCLA"),  42  U.S.C.  9607  and  9613, 
with  respect  to  the  Bitterroot  Valley 
Sanitary  Landfill  and  surroimding  areas 
(the  "Site").  The  Site  is  located  in 
Hamilton.  Montana.  Under  the  proposed 
consent  decree,  defendants  Charles 
Mann,  Mary  Louise  Mann,  and 
Bitterroot  Valley  Sanitary  Landfill,  Inc 
will  pay  $440,000  in  contribution  for 
response  costs  incurred  by  the  National 
Institutes  of  Health  ("NIH")  for  response 
costs  incurred  in  connection  with  the 
Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
days  boTa  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Rivi 
Immunochem  Research,  Inc.,  Qvil 
Action  No.  N0.98-55-M-LBE,  DOJ  Ref. 
No.  90-11-3-1713.  The  proposed 
Consent  Decree  may  be  examined  at  the 
office  of  the  United  States  Attorney, 
District  of  Montana,  United  States 
Attorney's  Office,  Russell  Smith 
Coiirthouse.  201  E.  Broadway,  Room 
210  Missoula.  Montana  59802.  Copies  of 
the  Consent  Decree  may  also  be 
examined  and  obtained  by  mail  at  the 
Consent  Decree  Library.  1120  G  Street, 
N.W..  3rd  Floor.  Washington,  D.C. 
20005  (202-624-0892).  When 
requesting  a  copy  by  mail,  please 
enclose  a  check  in  the  amount  of  $3.25 
(twenty-five  cents  per  page  reproduction 
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costs)  for  the  Consent  Decree,  payable  to 
the  "Consent  Decree  Library." 
Joel  M.  Gross. 

Chief,  Environmental  EnfoTcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  99-9144  Filed  4-12-99;  8:45  am) 
BILUNG  CODE  4410-1»-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Two  Proposed 
Consent  Decrees  in  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  Cost 
Recovery  Action 

In  accordance  with  the  Departmental 
Policy,  28  C.F.R.  50.7,  notice  is  hereby 
given  that  two  Consent  Decrees  in 
United  States  v.  Ralph  Riehljr.  etaJ., 
Qvil  Action  No.  89-226E  were  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Pennsylvania  on 
March  29. 1999.  These  Consent  Decrees 
resolve  the  United  States'  claims  against 
Kondu  Corporation  and  Lincoln  Metal 
Processing  Company  under  Sections  106 
and  107(a)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Uability  Act  ("CERCLA"),  42  U.S.C. 
9606  and  9607(a),  for  response  costs 
inoirred  at  the  Millcreek  Dump 
Superfund  Site  in  Millcreek  Township, 
PA.  The  Kondu  Consent  Decree  requires 
Kondu  to  pay  $230,000  in 
reimbursement  of  response  costs 
relating  to  the  Millcreek  Dump 
Superfind  Site  cleanup.  The  Lincoln 
Consent  13ecree  requires  Lincoln  to  pay 
$90,000  in  reimbursement  of  response 
costs  relating  to  the  Millcreek  Dump 
Superfund  Site  cleanup,  over  a  three- 
year  period.  Kondu  and  Lincoln  have 
each  agreed  to  pay  a  $10,000  civil 
penalty,  pursuant  to  Section  106  of 
CERCUV.  42  U.S.C.  9606,  for  failure  to 
comply  with  a  Unilateral 
Administrative  Order  issued  by  the 
Environmental  Protection  Agency  on 
March  31, 1992,  requiring  cleanup  at  the 
Site.  The  IDepartment  of  Justice  will 
accept  written  conunents  on  the 
proposed  Consent  Decrees  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  Department  of  Justice.  P.O. 
Box  7611.  Ben  Franldin  Station, 
Washington,  D.C.  20044  and  refer  to 
United  States  v.  Ralph  Riehljr.  et  al., 
EXDJ  No.  90-11-3-519. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney,  Western 
District  of  Pennsylvania,  100  State 
Street.  Suite  302,  Erie,  PA  16507;  EPA 
Region  in.  1650  Arch  Street, 


Philadelphia,  PA  19103;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W..  3rd  Floor.  Washington,  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  Kondu  or  Lincoln  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  3rd  Floor, 
Washington,  D.C.  20005.  When 
requesting  a  copy  of  the  proposed 
Consent  Decrees,  please  enclose  a  check 
to  cover  the  twenty-five  cents  per  page 
reproduction  costs  payable  to  the 
"Consent  Decree  Library"  in  the  amount 
of  $5.50  for  the  Kondu  Decree  only 
($51.25  for  the  Decree  and  all 
attachments)  and  $6.25  for  the  Lincohi 
Decree  only  ($20.75  for  the  Decree  and 
all  attachments),  and  please  reference 
United  States  v.  Ralph  Riehl,  Jr.  et  al. 
DOJ  No.  90-11-3-519. 
loel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division, 
Department  of  Justice. 
IFR  Doc.  99-9142  Filed  4-12-99;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Yellovirstone  Pipe  Line 
Company  and  Conoco  Pipe  Line 
Company.  Qvil  Action  No.  96-47-M- 
CCL,  was  lodged  on  March  30, 1999, 
with  the  United  States  District  Court  for 
the  District  of  Montana.  The  proposed 
consent  decree  would  settle  a  civil 
action  that  the  United  States  brought  on 
behalf  of  the  United  States 
Environmental  Protection  Agency  under 
Sections  309(d)  and  311(b)  of  the 
Federal  Water  Pollution  Control  Act 
(also  known  as  the  "Clean  Water  Act"), 
33  U.S.C.  1319(d),  1321(b),  against 
Yellowstone  Pipe  Line  Company 
("Yellowstone")  and  Conoco  Pipe  Line 
Company  ("Conoco")  (collectively, 
"defendants")  seeking  civil  penalties 
and  injunctive  relief  to  redress 
defendants'  alleged  violations  of 
Sections  301(a)  and  311(b)(3)  of  the 
Clean  Water  Act,  33  U.S.C.  1311(a). 
1321(b)(3),  in  coimection  with  a 
discharge  of  a  reportable  quantity  of  oil 
into  or  upon  the  navigable  waters  of  the 
United  States  and  adjoining  shorelines. 
The  discharge,  from  the  Yellowstone 
Pipeline  owned  by  Yellowstone  and 
operated  by  Conoco,  occurred  during 
the  winter  of  1993-94  into  Camas  Creek, 
into  the  creek  sediments,  onto  adjoining 
wetlands  and  into  the  soil  surrounding 


the  pipeline,  all  within  the  boundaries 
of  the  Flathead  Indian  Reservation  in 
Sanders  Coimty,  Montana. 

Under  the  terms  of  the  proposed 
consent  decree,  the  defendants  will  be 
required  to  (1)  pay  a  civil  penalty  of 
$165,000,  and  (2)  perform  a 
supplemental  environmental  project  at  a 
cost  of  approximately  $130,000. 
consisting  of  a  selective  fish  passageway 
to  be  constructed  in  the  Lower  Jocko 
River.  The  fish  passageway  will  be 
designed  to  enhance  the  population  of 
a  threatened  species,  the  bull  trout, 
while  preserving  one  of  the  few 
remaining  genetically  pure  populations 
of  westslope  cutthroat  trout,  in  the  same 
ecosystem  where  the  Camas  Creek  oil 
spill  occurred. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v. 
Yellowstone  Pipe  Line  Company  and 
Conoco  Pipe  Line  Company.  DOJ  Ref. 
No.  90-5-1-1-4205. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of 
Montana,  Federal  Building,  201  E. 
Broadway,  Suite  210,  Missoula, 
Montana  59807;  the  Region  Vni  Office 
of  the  Environmental  Protection 
Agency,  999  Eighteenth  Street,  Suite 
500,  Denver,  Colorado  80202;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  3rd  Floor,  Washington,  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  3rd  Floor,  Washington.  D.C. 
20005.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $10.00  (25  cents 
per  page  reproduction  costs)  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Gross. 

Chief  Environmental  Enforcement  Section. 
Eiivironment  and  Natural  Resources  Division. 
IFR  Doc.  99-9143  Filed  4-12-99;  8:45  am] 
BIUMQ  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 
[AAG/A  Ontor  No.  160-«fl 

Privacy  Act  of  1974;  Privacy  Act 
Systems  of  Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  J;52a)  and  Office  of  Management 
and  Budget  Qrcular  No.  A-130. 
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Department  components  have  reviewed 
their  Privacy  Act  systems  of  records  to 
identify  any  minor  changes  that  will 
clarify  and/or  more  accurately  describe 
their  systems  of  records.  As  a  result,  the 
Executive  Office  for  Immigration 
Review  (EOIR):  the  Immigration  and 
Naturalization  Service  (INS);  and  the 
Justice  Management  Division  (JMD)  are 
reporting  "System  Location"  changes. 

The  EOIR  and  INS  have  revised  their 
appendices  of  principal  office 
addresses,  Justice/EC3lR-999  and 
Justice/INS-999.  In  addition,  the  JMD 
proposes  "System  Location"  changes  for 
the  "Department  of  Justice  Payroll 
System.  Justice/JME)-003"  Specifically, 
paragraph  c.  has  been  added  to  the 
"System  Location"  of  the  Department  of 
Justice  Payroll  System.  Paragraph  c. 
indicates  that  post  conversion  historical 
records  may  also  be  located  on  a  server 
at  the  Justice  Data  Center  in  Rockville, 
Maryland,  and  may  include  any  post 
conversion  payroll  data  for  which  a 
determination  is  made  that  such  data  no 
longer  requires  storage  in  a  current 
status.  Any  comments  may  be  addressed 
to  Mary  Cahill,  Management  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530  (Suite  1400,  National  Place 
Building). 

Dated:  March  26, 1999. 

Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

Justlc«/EOIR-«99 

SY8TBI  NAME:  Appendix  to  Executive  Office 
for  Immigration  Review  System  of  Records. 

EOIR  field  offices  are  located  as  follows: 
Executive  Office  for  Immigration  Review, 

Immigration  Court,  901  N.  Stuart  Street, 

Suite  1300.  Arlington,  VA  22203 
Executive  Office  for  Immigration  Review, 

Immigration  Court,  Martin  Luther,  King  Jr. 

Federal  Bldg.,  77  Forsyth  Street.  Room  112, 

Atlanta,  GA  30303 
Executive  Office  for  Immigration  Review. 

Immigration  Court,  US  Appraisers  Bldg., 

103  S.  Gay  Street.  Room  702.  Baltimore. 

MD  21202 
Executive  Office  for  Immigration  Review. 

Immigration  Court,  7850  Metro  Parkway. 

Suite  320.  Bloomington,  MN  55425 
Executive  Office  for  Immigration  Review, 

Immigration  Court,  JFK  Federal  Bldg.,  15 

New  Sudbury  Street,  Room  320,  Boston, 

MA  02203 
Executive  Office  for  bnmigration  Review, 

Immigration  Court,  515  11th  Street  W.,  3rd 

Floor,  Bradenton.  FL  34205 
Executive  Office  for  Immigration  Review, 

Immigration  Court.  130  Delaware  Avenue. 

Suite  410,  Buffalo,  NY  14202 
Executive  Office  for  Immigration  Review, 

Immigration  Court.  Federal  Bldg..  55  E. 

Monroe  Street.  Suite  1900.  Chicago,  IL 

60603 


Executive  Office  for  fanmigration  Review, 

bnmigration  Court,  1200  Main  Street,  Suite 

700.  Dallas.  TX  75202. 
Executive  Office  for  bnmigration  Review, 

bnmigration  Court,  Byron  G.  Rogers 

Federal  Bldg..  1961  Stout  Street,  Room 

1403,  Denver.  CO  80294 
Executive  Office  for  Immigration  Review. 

Immigration  Court,  Brewery  Park  H.  1155 

Brewery  Park  Blvd.,  Suite  450,  Detroit,  MI 

48207 
Executive  Office  for  Immigration  Review, 

Immigration  Court,  625  Evans  Street,  Room 

148A,  Elizabeth,  N]  07201 
Executive  Office  for  Inmiigration  Review, 

Immigration  Court,  1545  Hawkins  Blvd., 

Suite  205,  El  Paso.  TX  79925 
Federal  Detention  Center,  1705  E.  Hanna 

Road.  Suite  366,  Eloy.  AZ  85232 
Executive  Office  for  Immigration  Review. 

Immigration  Court,  3260  N.  Pinal  Parkway 

Avenue,  Florence,  AZ  85232 
Executive  Office  for  Immigration  Review, 

Immigration  Court.  GSA  Center,  651 

Federal  Dr..  Suite  111-14.  Guaynabo,  San 

Juan,  PR  00965 
Executive  Office  for  Immigration  Review. 

Immigration  Court,  201  E.  Jackson  Street, 

Harlingen,  TX  78550 
Executive  Office  for  Immigration  Review, 

Immigration  Coiut,  AA  Ribicoff  Federal 

Bldg.  and  Courthouse,  450  Main  Street, 

Room  509,  Hartford,  CT  06103-3015 
Executive  Office  for  Immigration  Review, 

Inunigration  Court,  P]KK  Federal  Bldg., 

300  Ala  Moanu  Blvd.,  Room  8-112, 

Honolulu.  HI  96850 
Executive  Office  for  bnmigration  Review, 

Immigration  Court,  2320  La  Branch  Street, 

Room  2235.  Houston.  TX  77004 
Executive  Office  for  Immigration  Review, 

Immigration  Court,  2409  La  Brucherie 

Road,  bnperial.  CA  92251 
Krome  North  Processing  Center,  18201  SW 

12th  Street,  Miami,  FL  33194 
Laredo  Service  Processing  Center,  PO  Box 

440110,  Laredo.  TX  78044-0110 
Executive  Office  for  Immigration  Review, 

Immigration  Court.  Mira  Loma  Facility, 

45100  N.  60th  Street  West,  Lancaster,  CA 

93536 
Executive  Office  for  Inrmiigration  Review, 

Immigration  Court,  Pacific  Enterprise 

Plaza,  3365  Pepper  Lane,  Suite  200,  Las 

Vegas,  NV  89120 
Executive  Office  for  Immigration  Review, 

Immigration  Court,  606  S.  Olive  Street, 

Suite  1500,  Los  Angeles,  CA  90014 
Port  Isabel  Processing  Center.  Route  3,  Box 

341.  Bldg.  37.  Los  Fresnos,  TX  78566 
Executive  Office  for  Immigration  Review, 

Immigration  Court.  Clifton  B.  Davis  Federal 

Bldg.,  167  N.  Main  Street,  Room  1026, 

Memphis,  TN  38103 
Executive  Office  for  Immigration  Review, 

bnmigration  Court,  155  S.  Miami  Avenue, 

Room  800.  Miami.  FL  33130 
Ulster  Correctional  Facility.  Berme  Road, 

Napanoch,  NY  12458 
Executive  Office  for  Immigration  Review. 

bnmigration  Court,  970  Broad  Street,  Room 

1135.  Newark,  NJ  07102 
Executive  Office  for  Immigration  Review, 

Immigration  Court,  One  Canal  Place,  365 

Canal  Street,  Suite  2450,  New  Orleans,  LA 

70130 


Executive  Office  for  Immigration  Review, 
Immigration  Court,  26  Federal  Plaza,  Suite 
1000,  New  York,  NY  10278 

Executive  Office  for  Immigration  Review, 
bnmigration  Court,  1900  E.  Whatley  Road, 
Oakdale.  LA  71463 

Executive  Office  for  Immigration  Review, 
Immigration  Court.  5449  South  Semoran 
Blvd..  Suite  200.  Orlando,  FL  32803 

Executive  Office  for  Inunigration  Review, 
Immigration  Court,  1600  Callowhill  Street, 
Room  400,  Philadelphia.  PA  19130 

Executive  Office  for  Immigration  Review. 
Immigration  Court.  Federal  Bldg.,  200  E 
Mitchell  Dr.,  Suite  200,  Phoenix,  AZ  85102 

Executive  Office  for  bnmigration  Review, 
Immigration  Court,  U.S.  Post  Office/ 
Courthouse  Bldg..  615  E.  Houston  Street, 
Room  598,  San  Antonio,  TX  78205-2040 

Executive  Office  for  Immigration  Review, 
Immigration  Coiul,  401  West  A  Street, 
Suite  800.  San  Diego.  CA  92101-7904 

Executive  Office  for  Immigration  Review. 
Immigration  Court.  550  Keamy  Street, 
Suite  800,  San  Francisco,  CA  94108 

INS  San  Pedro  Service  Processing  Center, 
2001  Seaside  Avenue,  Room  136,  San 
Pedro.  CA  90731 

Executive  Office  for  Immigration  Review, 
Immigration  Court,  Key  Tower  Bldg.,  1000 
Second  Avenue,  Suite  3150,  Seattle,  WA 
98104 

Executive  Office  for  Immigration  Review, 
Immigration  Court,  160  N.  Stone  Avenue, 
Suite  300,  Tucson,  AZ  85701-1502 

Executive  Office  for  Inunigration  Review, 
Immigration  Court,  201  Varick  Street, 
Room  1140,  New  York,  NY  10014 

Executive  Office  for  Immigration  Review, 
Immigration  Court,  3434  Concord  Road, 
York,  PA  17402 

JUSTICeiNS-0M 
SYSTEM  NAME: 

INS  Appendix:  List  of  principal 
offices  of  the  Immigration  and 
Naturalization  Service. 

Headquarters:  Immigration  and 
Natiualization  Service;  425  "I"  Street  NW, 
Washington,  DC  20536. 

Regional  Offices:  Eastern  Regional  Office, 
70  Kimball  Avenue,  South  Burlington,  VT 
05403-6813. 

Centeral  Regional  Office,  7701  North 
Stemmons  Freeway,  Dallas,  TX  75247-9998. 

Western  Regional  Office,  PO  Box  30080, 
Laguna  Niguel.  CA  92607-0080. 

Regional  Service  Centers:  Eastern  Service 
Center,  75  Lower  Welden  Street,  St.  Albans, 
VT  05479-001. 

Northern  Service  Center,  PO  Box  82521, 
Lincoln,  NE  68S01-2521. 

Southern  Service  Center,  PO  Box  851488. 
Mesquite,  TX  75185-1488. 

Western  Service  Center,  24000  Avila  Road, 
2nd  Floor.  Laguna  Niguel,  CA  92677. 

Administrative  Center  Eastern 
Administrative  Center,  70  Kimball  Avenue, 
South  Burlington,  VT  05403-6813. 

Southern  Administrative  Center,  7701 
North  Stemmons  Freeway,  Dallas,  TX  75247. 

Northern  Administrative  Center,  Bishop 
Henry  Whipple  Fed.  Bldg.,  Room  480,  One 
Federal  Drive,  Fort  Snelling.  MN  55111- 
4007. 
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Western  Administrative  Center,  24000 
Avila  Road,  Uguna  Niguel,  CA  92677-8080. 
District  Office  in  the  United  States: 
Anchorage  District  Office,  Michaelis 
Building,  Suite  102, 620  East  10th  Avenue, 
Anchorage,  AK  99501-3708. 

Atlanta  District  Office,  77  Forsyth  Street, 
SW,  Room  284,  Atlanta,  GA  30303. 

Baltimore  District  Office,  Equitable  Bank 
Center,  12th  Floor,  Tower  One,  100  South 
Charles  Street,  Baltimore,  MD  21201. 
Boston  District  Office.  JFK  Federal 
Building,  Government  Center.  Boston,  MA 
02203. 

Buffalo  District  Office,  130  Delaware 
Avenue,  Buffalo.  NY  14202. 

Chicago  District  Office,  10  West  Jackson 
Boulevard,  Second  Floor,  Chicago.  IL  60604. 

Cleveland  District  Office,  Anthony  J. 
Celebreze  Federal  Office  Building,  1240  East 
9th  Street,  Room  1917,  Cleveland,  OH  44199. 

Dallas  District  Office,  8101  North 
Stenunons  Freeway,  Dallas,  TX  75247. 

Denver  District  Office.  4730  Paris  Street, 
Albrook  Center,  Denver,  CO  80239-2804. 
Detroit  District  Office,  Federal  Building, 
333  Mt.  Elliott  St..  Detroit,  MI  48207. 

El  Paso  District  Office,  1545  Hawkins 
Blvd..  Suite  170.  El  Paso,  TX  79925. 

Harlingen  District  Office,  2102  Teege  Road, 
Harlingen,  TX  78550. 

Helena  District  Office,  2800  Skyway  Drive, 
Helena,  MT  59601. 

Honolulu  District  Office,  595  Ala  Moana 
Boulevard,  Honolulu,  HI  96813. 

Houston  District  Office.  126  Northpoint, 
Houston.  TX  77060. 

Kansas  District  Office.  9747  N.  Connant 
Avenue,  Kansas  City,  MO  64153. 

Los  Angeles  District  Office,  300  North  Los 
Angeles  Street,  Los  Angeles,  CA  90012. 
Miami  District  Office,  7880  Biscayne 
Boulevard,  Miami,  FL  33138. 

Newark  District  Office,  Federal  Building. 
970  Broad  Street,  Newark,  NJ  07102. 
New  Orleans  District  Office,  PosUl 
Services  Bldg.,  Room  T-8005,  701  Loyola 
Ave.,  New  Orleans,  LA  70113. 

New  York  District  Office,  26  Federal  Plaza, 
New  York,  NY  10278. 

Omaha  District  Office,  3736  South  132nd 
Street.  Omaha,  NE  68144. 

Philadelphia  District  Office,  1600 
Callowhill  Street,  Philadelphia.  PA  19130. 

Phoenix  District  Office,  2035  North  Central 
Avenue.  Phoenix,  AZ  85004. 

Portland  Maine  District  Office,  176  Gannett 
Drive.  South  Portland.  ME  04106-6909. 

Portland  Oregon  District  Office,  Federal 
Office  Building.  511  NW.,  Broadway. 
Portland.  OR  97209. 

San  Antonio  District  Office,  8940  Four 
Winds,  San  Antonio.  TX  78239. 

San  Diego  District  Office,  880  Front  Street, 
Sujfe  2233.  San  Diego,  92101-8834. 

San  Francisco  District  Office,  630  Sansome 
Street,  Appraisers  Building.  San  Francisco. 
CA  94111. 

San  Juan  District  Office,  PO  Box  365068, 
San  Juan.  PR  00936-5068. 

Seattle  District  Office,  815  Airport  Way 
South,  Seattle,  WA  98134. 

St.  Paul  District  Office,  2901  Metro  Drive. 
Suite  100.  Bloomington.  MN  55425. 

Washington,  DC  District  Office.  4420  North 
Fairfax  Drive.  Arlington,  VA  22203. 


Suboffices  (Files  Control  Offices]  in  the 
United  States: 

Agana  Office.  Pacific  News  Building.  Room 
801.  238  Archbishop  Flores  Street  Agana, 
GU  96910. 

Albany  Office,  James  T.  Foley  Federal 
Courthouse,  445  Broadvray,  Room  220, 
Albany.  NY  12207. 

Charlotte  Office.  6  Woodlawn  Green,  Suite 
138,  Charlotte.  NC  28217. 

Charlotte  Amalie  Office,  Federal  District 
Court  Bldg.,  PO  Box  610,  Charlotte  Amalie, 
St.  Thomas,  VI 00801. 

Cincinnati  Office,  J.W.  Peck  Federal 
Building,  550  Main  Street,  Room  8525. 
Cincinnati,  OH  45202. 

El  Paso  Intelligence  Center.  SSG  Sims 
Street.  Building  11339,  EL  Paso,  TX  79918- 
5100. 

Hartford  Office,  Ribicoff  Building.  450 
Main  Street.  Hartford.  CT  06103-3060. 

Indianapolis  Office,  Gateway  Plaza,  950 
North  Meridian,  Suite  400,  Indianapolis.  IN 
46204. 

Las  Vegas  Office,  3373  Pepper  Lane,  Las 
Vegas,  NV  89120-2739. 

Memphis  Office,  1341  Sycamore  View, 
Memphis,  TN  38134. 

Milwaukee  Office,  Federal  Building,  Room 
186,  517  East  Wisconsin  Avenue.  Milwaukee, 
WI 53202. 

Norfolk  Office,  5280  Henneman  Drive, 
Norfolk,  VA  23513. 

Oakdale  Office,  PO  Box  5095,  Oakdale,  LA 
71464. 

Pittsburgh  Office.  314  Federal  Building, 

1000  Liberty  Avenue,  Pittsburgh,  PA  15222. 

Providence  Office,  Federal  Building  U.S. 

Post  Office  Exchange  Terrace,  Providence.  RI 

02903. 

Reno  Office.  1351  Corporate  Blvd..  Reno, 
NV  89502. 

St.  Albans  Office.  PO  Box  328.  St.  Albans. 
VT  05478. 

St.  Louis  Office.  R.A.  Young  Federal 
Building.  1222  Spruce  Street,  Room  1.100.  St. 
Louis.  MO  63101-2815. 

Salt  Uke  City  Office.  230  West  400  South 
Street.  Salt  Uke  City.  UT  84101. 

Spokane  Office.  U.S.  Courthouse  Building. 
Room  691,  Spokane.  WA  99201. 
Border  Patrol  Sector  Headquarters: 
Blaine  Sector  Headquarters,  1590  "H" 
Street.  PO  Box  3529,  Blaine,  WA  98231 
Blaine,  WA  98230. 

Bu&lo  Sector  Headquarters,  231  Grand 
Island  Boulevard,  Tonawanda,  NY  14150. 

Del  Rio  Sector  Headquarters,  Qualia  Drive, 
PO  Box  2020,  Del  Rio.  TX  78841-2020. 
Detroit  Sector  Headquarters,  26000  S. 
Street,  Selfridge,  MI  48045. 

El  Centro  Sector  Headquarters,  1111  North 
Imperial  Avenue,  El  Centro,  CA  92243. 

El  Paso  Sector  Headquarters,  8901 
Montana  Avenue,  El  Paso,  TX  79925-1212. 

Grand  Forks  Sector  Headquarters,  2320 
South  Washington  Street,  Grand  Forks,  ND 
58201. 

Harve  Sector  Headquarters,  2605  5th 
Avenue.  SE.  Harve,  MT  59501. 

Houlton  Sector  Headquarters,  PO  Box  706. 
Rt.  1  Calais  Rd..  Houlton.  ME  04730. 

Laredo  Sector  Headquarters.  207  W.  Del 
Mar  Boulevard,  Laredo,  TX  78041. 

Livermore  Sector  Headquarters.  6102  9th 
St,  Dublin.  CA  94268. 


Marfe  Sector  Headquarters,  PO  Box  "I", 
300  Madrid  Street,  Marfa,  TX  79843. 

Mayaguez  Sector  Headquarters,  Box  467,  ' 
Ramey,  PR  00604. 

McAUan  Sector  Headquarters,  PO  Box 
1179.  2301  South  Main  Street.  McAllen.  TX 
78505. 

Miami  Sector  Headquarters,  PO  Box  8909, 
7201  Pembroke  Rd.,  Pembroke  Pines,  FL 
33023. 

New  Orleans  Sector  Headquarters,  PO  Box 
6218,  3819  Patterson  Drive,  New  Orleans,  LA 
70114. 

San  Diego  Sector  Headquarters,  3752  Beyer 
Blvd,  P.O.  Box  439022,  San  Diego  CA  92073. 
Spokane  Sector  Headquarters,  North  10710 
Newport  Highway,  PO  Box  18930,  Spokane, 
WA  99208. 

Swanton  Sector  Headquarters,  Grand 
Avenue,  Swanton,  VT  05488. 

Tucson  Sector  Headquarters,  1970  West 
Ajo  Way,  Tucson,  AZ  85713. 

Yuma  Sector  Headquarters,  350  First 
Street,  PO  Box  2708  Yuma,  AZ  85366-2708. 
Border  Patrol  Academy: 
DOJ/INS  (FLETC)  Artesia,  1300  West 
Richey  Avenue,  Artesia,  NM  88210. 

Officer  Development  and  Training  Facility. 
Building  64  FLETC  Glynco,  GA  31524. 
District  Offices  in  Foreign  Countries: 
Bangkok  District  Office,  U.S.  Immigration 
and  Naturalization  Service,  c/o  American 
Embassy,  Box  12,  95  Wireless  Road,  Bangkok, 
Thailand  10330. 

Mexico  District  Office,  U.S.  Immigration 
and  Naturalization  Service,  c/o  American 
Embassy,  Room  118.  PO  Box  3087,  Laredo, 
TX  78044. 

Rome  District  Office,  U.S.  Immigration  and 
Natiiralization  Service,  c/o  American 
Embassy,  Rome.  Italy.  PSC59  Box  100  APO 
AE  09624. 

Suboffices  (Files  Control  Offices)  in 
Foreign  Countries: 

Athens  Office,  U.S.  Immigration  and 
Naturalization  Service,  c/o  American 
Embassy,  Athens.  Greece.  PSC 108  Box  25 
APO  AE  09842. 

Frankfurt  Office.  U.S.  Immigration  and 
Naturalization  Service.  American  Consulate 
General.  Frankfurt.  Unit  25401  APO  AE 
09213. 

Guadalajara  Office,  U.S.  Immigration  and 
Naturalization  Service,  Box  3088, 
Guadalajara  Laredo,  TX  70844-3088. 

Hong  Kong  Office.  U.S.  Immigration  and 
Naturalization  Service,  c/o  American 
Consulate  General,  Hong  Kong,  PSC  464.  Box 
30,  FPO  AP  96522-0002. 

London  Office,  U.S.  Immigration  and 
Naturalization  Service,  c/o  American 
Embassy.  London,  England,  PSC  801,  Box  06, 
FPO  AE  09498-4006. 

Mexico  Office,  U.S.  Immigration  and 
Naturalization  Service,  c/o  American 
Embassy,  Mexico  Qty,  Mexico,  PO  Box  3087, 
Room  118,  Laredo,  TX  78044. 

Monterrey  Office,  U.S.  Immigration  and 
Naturalization  Service,  c/o  American 
Consulate,  PO  Box  3098,  Laredo,  TX  78044- 
3098. 

Moscow  Office.  U.S.  Immigration  and 
Naturalization  Service,  c/o  American 
Embassy,  Moscow,  USSR.  PSC  77,  APO  AE 
09721. 

Nairobi  Office,  U.S.  Immigration  and 
Naturalization  Service,  c/o  American 
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Embassy,  Nairobi,  Kenya  Unit  64100,  Box  21, 
APOAE  09831-4100. 

New  Delhi  Office.  U.S.  Immigration  and 
Naturalization  Service,  do  American 
Embassy,  New  Delhi.  India,  Department  of 
State.  Washington.  DC  20521-9000. 

Rome  Office,  U.S.  Immigration  and 
Naturalization  Service,  c/o  American 
Embassy.  Rome.  Italy,  PSC  59  APO  AE  09624. 

Seoul,  Korea  Office,  U.S.  Immigration  and 
Naturalization  Service,  c/o  American 
Embassy,  Seoul,  Korea  Unit  15550,  APO  AP 
96205-0001. 

Shannon  Office,  U.S.  Immigration  and 
Naturalization  Service,  c/o  AER-RIANTA, 
Attn:  Port  Director,  Shannon  Airport, 
Shannon,  Co.  Clare.  Ireland. 

Singapore  Office,  U.S.  Inunigration  and 
Naturalization  Service,  c/o  American 
Embassy,  Singapore,  FPO  AP  96534. 

Tijuana  Office,  U.S.  Immigration  and 
Naturalization  Service,  c/o  American 
Consulate  General,  Tijuana.  PO  Box  439039, 
San  Diego.  CA  92143-9039. 

Vienna  Office,  U.S.  Immigration  and 
Naturalization  Service,  c/o  American 
Embassy,  Vienna,  Austria  Unit  27937.  Box 
21,  APO  AE  9222. 

JUSTICE/JMO-003 
8YSTBMNAME: 

Department  of  Justice  Payroll  System, 
Justice/JMD-003 

SYSrai  LOCATION: 

Payroll  records  in  electronic  or  paper 
format  may  be  found  in  the  following 
locations: 

a.  Post  Conversion  Records:  >  on  a 
computer  maintained  by  the  NFC  in 
New  Orleans.  Louisiana;  and  at  backup 
facilities  in  Philadelphia.  Relevant  data 
may  also  be  stored  on  Justice  Data 
Center  Computers  at  the  Department  of 
Justice  for  use  in  distributing  accoimting 
information  to  the  individual  Bureaus. 
Paper  and  electronic  payroll 
information  may  be  kept  at  various  time 
and  attendance  recording  and 
processing  stations  around  the  world. 
Paper  records  may  be  located  in  the 
Department's  Personnel  Staff,  in 
servicing  personnel  ofGces  throughout 
the  Department,  and  in  the  offices  of 
employee  supervisors  and  managers. 

b.  Pfe-Conversion  Historical  Records: 
on  magnetic  tape  at  the  Justice  Data 
Center  in  Rockville,  Maryland;  on 
microfiche  maintained  by  the 
Department's  Finance  Staff;  and  in 
paper  format  maintained  by  the 
Department's  Finance  and  Personnel 
Staffs,  servicing  personnel  offices,  and 
offices  of  employee  supervisors  and 
managers. 

c.  Post  Conversion  Historical  Records: 
On  a  server  at  the  Justice  Data  Center  in 


'  The  Department  is  under  contract  with  the 
Department  of  Agriculture's  National  Finance 
Center  (NFC)  to  maintain  payroll  information  and 
conduct  payroll-related  activities  for  its  employees. 
Conversion  began  in  July  of  1991  and  was 
incrementally  completed  as  of  May  of  1993. 


Rockville,  Maryland.  Information  may 
include  any  post  conversion  payroll 
data  for  which  a  determination  is  made 
that  such  data  no  longer  requires  storage 
in  a  current  status.  For  example,  it  may 
be  determined  that  data  for  a  designated 
period  of  time  no  longer  requires  storage 
on  the  NFC  data  base  or  on  the  Justice 
Data  Center  computers. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  DOJ  employees 
(excluding  the  FBI). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Any  and  all  records  essential  to  the 
conduct  of  payroll-related  activities. 
Included  may  be: 

— ^Personal  IdentiMng/personnel  data 
— Time  and  attendance  records 
— Leave  records 
— Allotment  or  deduction  information 

such  as  bonds,  garnishments,  health 

benefits,  life  insurance,  Thrift  Savings 

Plan  and  other  savings,  retirement, 

and  union  dues. 
— ^Travel  and  Relocation  information 
— Court  orders  to  initiate  garnishments 
— Check  mailing  information 
— ^Tax,  withholmng,  and  exemption 

information 
— Accouting  and  organization  funding 

information 
— Salary,  severance  pay,  award,  and 

bonus  information;  active  retirement 

records 
— Former  employee  pay  records 
— Employee  death  records 
— Returned  employee  check  records 
— Indebtedeness  records,  e.g., 

overpayment  of  pay  or  travel 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
Budget  and  Accounting  Act  of  1950,  as 
amended,  31  U.S.C  66, 66a,  and  20(a). 

PURPOSE(S):  This  system  of  records  is 
maintained  to  enable  the  Department  to 
administer  the  payroll  and  payroll-related 
functions,  and  any  other  related  financial 
matters,  in  accordance  with  applicable  laws 
and  regulations  and  the  requirements  of  the 
General  Accounting  Office  (GAO)  and  the 
Office  of  Personnel  Management  (OPM).  It 
enables  the  Department  to  prepare  and 
document  payment  to  all  Department 
employees  entitled  to  be  paid  and  to  effect 
all  authorized  deductions  from  gross  pay;  to 
coordinate  pay,  leave  and  allowance 
operations  with  personnel  functions  and 
other  related  activities;  meet  internal  and 
external  reporting  requirements;  support 
investigations  of  fraud,  the  collection  of 
debts,  and  litigation  activities. 

ROUTME  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  tICLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

Pursuant  to  Subsection  (b)(3)  of  the 
Privacy  Act,  the  Department  of  Justice 
(E)OJ)  may  disclose  relevant  and 
necessary  data  as  follows: 

In  accordance  with  an  interagency 
agreement  (as  provided  for  in  Office  of 


Management  and  Budget  (OMB) 
implementing  regulations  (40  FR 
28948)),  the  DOJ  may  disclose  to  the 
U.S.  Department  of  Agriculture  (USDA). 
National  Finance  Center  (NFC),  in  order 
to  effect  all  financial  transactions  on 
behalf  of  the  DOJ  related  to  employee 
pay- 
Specifically,  the  NFC  may  effect 
employee  pay  or  deposit  funds  on 
behalf  of  DOJ  employees,  and/or  it  may 
withhold,  collect  or  offset  funds  £rom 
employee  salaries  as  required  by  law  or 
as  necessary  to  correct  overpayment  or 
amoimts  due.  For  example,  the  NFC  will 
routinely  make  the  necessary 
disclosures  to  Treasury  for  the  issuance 
of  checks;  to  Federal.  State,  and  local 
authorities  and  the  Social  Security 
Administration  for  tax  withholdings; 
and,  according  to  employee  directions, 
to  the  appropriate  financial  institutions, 
charitable  organizations,  unions,  health 
carriers,  or  other  appropriate  entities  to 
effect  such  pay  distributions  as  savings 
bonds,  charitable  contributions, 
allotments,  alimony,  child  support, 
imion  dues,  and  health  and  life 
insurance.  In  addition,  the  NFC  will  use 
the  data  to  perform  related 
administrative  activities  such  as  to 
certify  payroll  vouchers  chargeable  to 
DOJ  fimds;  and  either  to  perform  or 
participate  in  routine  audit/oversight 
operations  of  USDA/DOJ  management 
and/or  of  GAO,  OMB,  and  OPM;  and  to 
meet  related  reporting  requirements. 

In  addition,  based  on  such  data  as  the 
DOJ  has  input  to  the  NFC  data  base  for 
these  purposes,  the  DOJ  may 
subsequently  make  a  paper  request,  or 
an  electronic  request  to  the  NFC  data 
base,  for  information  which  will  allow 
the  DOJ  to  disclose  relevant  information 
as  follows;  or,  where  appropriate  or 
necessary,  DOJ  may  authorize  the  NFC 
to  make  the  disclosure: 

To  Federal,  State,  or  local  housing 
authorities  to  enable  these  authorities  to 
determine  eligibility  for  low  cost 
housing. 

To  heirs,  executors  and  legal 
representatives  of  beneficiaries  for  estate 
settlement  purposes. 

To  State  and  local  courts  of  competent 
jurisdiction  for  the  enforcement  of  child 
support,  alimony,  or  both,  pursuant  to 
41  U.S.C.  659. 

To  individuals,  organizations,  or 
agencies  to  enable  such  person, 
organization,  or  agency  to  determine  the 
identity  or  location  of  a  current  or 
former  Federal  employee  to  collect 
debts  owed,  where  collection  of  such 
debts  are  authorized  (either  by  statute, 
implementing  regulation,  or  order 
issued  pursuant  Uiereto)  and  the 
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individual,  oiganization.  or  agency,  has 
provided  sufficient  evidence  as  will 
reasonably  validate  such  claims,  e.g., 
where  a  spouse  or  creditor  seeking  to 
obtain  a  garnishment  of  wages  for  such 
purposes  as  alimony  and/or  child 
support  has  provided  a  court  order  to 
substantiate  the  indebtedness. 
Information  relevant  to  the  request  for 
such  garnishment  may  include 
informing  the  individual,  organization, 
or  agency  of  the  unavailability  of  funds 
where,  for  example,  a  currently  active 
garnishment  precludes  the 
implementation  of  a  further 
garnishment. 

To  the  Office  of  Child  Support 
Enforcement  (OCSE),  Administration  for 
Children  and  FamiUes,  Department  of 
Health  and  Human  Services,  any 
information  specifically  required  by 
statute  or  implementing  regulation  or 
otherwise  determined  to  be  necessary 
and  proper  for  OCSE's  use  (as  outlined 
more  s{}ecifically  in  relevant  OCSE 
published  systems  of  records)  in 
locating  individuals  owing  child 
support  obligations,  and  in  estabUshing 
and  collecting  child  support  obUgations 
from  such  individuals,  including 
enforcement  action.  Information 
disclosed  may  include:  name,  address, 
date  of  birth,  date  of  hire,  duty  station, 
and  social  security  number  of  the 
employee;  the  wages  paid  to  the 
employee  during  the  previous  quarter; 
and  the  appropriate  address  and  Federal 
Employer  Identification  Number  of  the 
Department  of  Justice. 

To  the  appropriate  Federal,  State,  or 
local  agencies,  e.g.,  to  State 
unemployment  agencies  and/or  the 
Department  of  Labor,  to  assist  these 
agencies  in  performing  their  lawful 
responsibilities  in  connection  with 
administering  unemployment,  workers' 
compensation,  or  other  benefit 
programs;  and  similarly,  to  such 
agencies  to  obtain  information  that  may 
assist  the  Department  of  Justice  in 
performing  its  lawful  responsibiUties  as 
they  relate  to  such  benefit  programs. 

To  labor  organizations  recognized 
imder  5  U.S.C,  Chapter  71,  the  home 
addresses  or  designated  mailing 
addresses  of  bargaining  unit  members. 

In  the  event  that  a  record(s),  either  on 
its  face  or  in  conjunction  with  other 
information,  indicates  a  violation  or  a 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  to  the 
agency  charged  with  enforcing  or 
implementing  such  law. 

To  the  Internal  Revenue  Service  (IRS) 
to  obtain  taxpayer  mailing  addresses  for 
the  piupose  of  locating  such  taxpayer  to 
collect  or  compromise  a  Federal  claim 
against  the  taxpayer. 


To  a  person  or  organization  with 
whom  the  head  of  the  agency  has 
contracted  for  collection  services  to 
recover  indebtedness  owed  to  the 
United  States.  Addresses  of  taxpayers 
obtained  from  the  IRS  will  also  be 
disclosed,  but  only  where  necessary  to 
locate  such  taxpayer  to  collect  or 
compromise  a  Federal  claim. 

To  a  Federal,  State,  local,  or  foreign 
agency  or  to  an  individual  or 
organization  if  there  is  reason  to  believe 
that  such  agency,  individual,  or 
organization  possesses  information 
relating  to  the  debt,  the  identity  or 
location  of  the  debtor,  the  debtor's 
ability  to  pay.  or  relating  to  any  other 
matter  which  is  relevant  and  necessary 
to  the  settlement,  effective  litigation  and 
enforced  collection  of  the  debt,  or 
relating  to  the  civil  action  trial  or 
hearing,  and  the  disclosure  is 
reasonably  necessary  to  elicit  such 
information  or  to  obtain  the  coopeistion 
of  a  witness  or  an  agency. 

To  employers  to  effect  salary  or 
administrative  offsets  to  satisfy  a  debt 
owed  the  United  States  by  that  person; 
or  when  other  collection  efforts  have 
failed,  to  the  IRS  to  effect  an  offset 
against  an  income  tax  refund  otherwise 
due. 

To  the  news  media  and  the  pubUc 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

To  the  National  Archives  and  Records 
Administration  and  the  General 
Services  Administration  for  use  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

In  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
Department  is  authorized  to  appear 
when  any  of  the  following  is  a  party  to 
litigation  or  has  an  interest  in  litigation 
and  such  records  are  determined  by  the 
Department  to  be  arguably  relevant  to 
the  litigation:  The  Department,  or  any  of 
the  Department's  components  or  their 
subdivisions;  any  Department  employee 
in  his/her  official  capacity,  or  in  his/her 
individual  capacity  where  the 
Department  of  Justice  agrees  to 
represent  the  employee;  or  the  United 
States  where  the  Department  determines 
that  the  litigation  is  likely  to  affect  it  or 
any  of  the  Department's  components  or 
their  subdivisions. 


Consistent  with  the  foregoing  routine 
use  provisions,  the  Department  may 
disclose  records  from  this  system  of 
records  for  use  in  a  computer  matching 
program  (as  defined  in  the  Privacy  Act, 
5  U.S.C.  552a(8)).  In  accordance  with 
the  requirements  of  the  Privacy  Act,  the 
public  will  be  given  advance  notice  in 
the  Federal  Register  of  the  Department's 
participation  in  any  such  computer 
matching  program(s). 

In  addition  to  the  above  routine  use 
disclosures  imder  subsection  (b)(3)  of 
the  Privacy  Act,  the  DO]  may  retrieve 
from  the  NFC  data  base  information 
which  will  enable  the  DO]  to  make 
relevant  and  necessary  disclosures 
pursuant  to  any  of  the  other  relevant 
and  appropriate  Privacy  Act  disclosure 
provisions. 

Finally,  31  U.S.C.  3711  requires  that 
the  notice  required  by  section  552(e)(4) 
of  title  5  must  indicate  that  information 
in  the  system  may  be  disclosed  to  a 
consiuner  reporting  agency  pursuant  to 
subsection  (b)(12).  Such  notice  is 
provided  as  follows: 

Notice  of  Disclosure  to  Consumer 
Reporting  Agencies  Under  Subsection 
(b)(12)  of  the  Privacy  Act:  Records 
relating  to  the  identity  of  debtors  and 
the  history  of  claims  may  be 
disseminated  to  consumer  reporting 
agencies  to  encourage  payment  of  the 
past-due  debt.  Such  disclosures  will  be 
made  only  when  a  claim  is  overdue  and 
only  after  due  process  steps  have  been 
taken  to  notify  the  debtor  and  give  him 
or  her  a  chance  to  meet  the  terms  of  the 
debt. 

(Any  disclosures  that  may  be  made  for 
debt  collection  purposes,  whether  made 
puraiiant  to  subsection  (b)(3)  or  (b)(12). 
would  be  made  only  when  all  the 
relevant  due  process  or  procedural  steps 
established  by  the  relevant  statutes  and 
implementing  regulations  have  been 
taken.) 

POUCtES  AND  PRACTICES  FOR  STOmM. 
RETRIEVMQ,  ACCES8MQ,  RETAMMQ  AND 
0ISPO8MQ  Of  RECORDS  M  THE  SYSTBI: 

STORAGE: 

Records  are  stored  on  computer  disks, 
magnetic  tapes,  microfiche  and  on 
paper. 

retrevabiuty: 

Records  are  retrieved  by  name  and 
social  security  number. 

safeguards: 

Access  to  premises  where  records  are 
stored  is  restricted  via  building  passes 
and  seciurity  guards.  Access  to  all 
records  is  supervised  and  restricted  to 
those  employees  with  a  need  to  know. 
In  addition,  access  to  computerized 
records  is  protected  by  encryption, 
password  and  appropriate  user  ID'S. 
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RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  in  accordance 
with  General  Records  Schedule  No.  2  as 
promulgated  by  the  General  Services 
Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Personnel  Staff,  justice 
Management  Division,  Department  of 
Justice,  National  Place  Building,  Room 
1110, 1331  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530. 

NOTFICATION  PROCEDURE: 

The  individual  may  address  inquires 
to  the  servicing  persoimel  office  of  the 
Department  component(s)  by  which  he/ 
she  is  or  was  employed.  Addresses  of 
Department  components  may  be  found 
in  Appendix  I.,  to  part  16  of  the  Code 
of  Federal  Regulations.  The  individual 
may  also  address  his/her  request  to  the 
system  manager  named  above. 

RECORD  ACCESS  PROCEDURE: 

Same  as  above. 

CONTESTMQ  RECORD  PROCEDURE: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  covered  by  the  system; 
personnel  offices;  time  and  attendance 
clerks;  supervisors,  administrative 
officers,  other  officials;  financial 
institutions  or  employee  organizations; 
previous  federal  employers;  consumer 
reporting  agencies;  debt  collection 
agencies;  and  the  courts. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
IFR  Doc.  99-9140  Filed  4-12-99;  8:45  am] 

BIUMQ  COOe  4410-CH-M 


DEPARTMENT  OF  JUSTICE . 
(AAQ/A  Order  No.  161-99] 

Privacy  Act  of  1974;  Notice  of  the 
Removal  of  a  System  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  the 
Immigration  and  NaturaUzation  Service 
(INS),  Department  of  Justice,  is 
removing  a  published  Privacy  Act 
system  of  records  entitled,  "Automated 
Data  Processing  Equipment  Inventory 
Management  System  (AIMS),  JUSTICE/ 
INS-018."  JUSTICE/INS-018  was  last 
published  in  the  Federal  Register  on 
October  10.  1995  (60  PR  52700). 

The  AIMS  no  longer  exists  as  a  system 
of  records.  Both  the  AMIS  functionality 
and  records  were  incorporated  into 
another  system  of  records  entitled,  "The 
Asset  Management  Information  System 
(AIMS),  JUSTICE/INS-004."  AMIS  was 


most  recently  published  April  27, 1998 
(63  FR  20651).  Therefore,  the  "AIMS," 
is  removed  from  the  Department's 
compilation  of  Privacy  Act  systems. 

Dated:  March  30, 1999. 
Stephen  R.  Colgate, 
Assistnat  Attorney  General  for 
Administration. 

[FR  Doc.  99-9141  Filed  4-12-99;  8:45  am] 
WLUNQ  CODE  4410-CH-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  June  18, 
1998,  The  Church  of  the  Living  Tree, 
64200  Old  Redwood  Highway,  P.O.  64, 
Leggett,  California  95585,  made 
application,  which  was  received  August 
14, 1998,  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  marihuana 
(7360),  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

The  applicant  plans  to  grow 
marihauna  for  human  consumption. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  E)epartment  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  Jime  14, 
1999. 

Dated:  April  2, 1999. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  99-9090  Filed  4-12-99;  8:45  am] 

BILUNQ  COOE  4410-IW-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  imder  this  Section  to  a 


bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  11  and  prior 
to  issuing  a  regulation  imder  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  May  20. 1998.  Ethical 
Nutritionals,  LLC,  176  University 
Parkway,  Pomona,  California  91768- 
4300,  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Drug 

Schedule 

Marihuana  (7360) 

1 

i^oyoio  \' ^  •  vj  ■••■■•••••■•■■•■■■■■•■•■■•■■■»• 

Coca  Leaves  (9040) 

Cocaine  (9041) 

Opium,  raw  (9600)  

1 
II 
II 
II 

The  firm  plans  to  import  the  listed 
controlled  substances  for  the  production 
of  homeopathic  remedies. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  ^e  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  May  13, 1999. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34  (b).  (c).  (d).  (e).  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(September  23, 1975),  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34  (a),  (b).  (c),  (d).  (e).  and  (f) 
are  satisfied. 
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Dated:  April  2, 1999. 
John  H.  King, 

Depu  ty  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministration . 

(FR  Doc.  99-9089  Filed  4-12-99;  8:45  am] 
BILUNQ  CODE  4410-00-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Sut)stanc«8;  Notice  of  Registration 

By  Notice  dated  December  2, 1998. 
and  published  in  the  Federal  Register 
on  December  23. 1998.  (63  FR  71156), 
High  Standard  Products,  1100  W. 
Florence  Avenue.  #B.  Inglewood, 
California  90301,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  PEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Methaqualone  (2565)  

Lysergic  acid  dtethylamide  (7315) 

TetrahydrocannabirK)i8  (7370) 

3,4-Methylened(0xyamphetamine 

(7400) 

3,4-Methylenedioxy-N- 

ethytarnphetamine  (7404)  

3.4- 

Methytenednxymettnmphetam- 

Ine  (7405) 

4-Methoxyamphetamir)e  (7411) .... 

Heroin  (9200) -..- 

3-Methylfentanyl  (9813) 

Amphetamine  (1100) 

Methamphetamine(1105)  

Secobaft)ital  (2315) 

PhencycJidine  (7471) 

Cocaine  (9041) 

Codeine  (9050) 

Hydromorphone  (9150) 

Diphenoxylate  (9170)  

Hydrocodone  (9193) 

Methadone  (9250)  

Morphine  (9300)  

Fentanyl  (9801)  


Schedule 


II 
II 
II 
II 
II 
II 
II 
II 
II 


The  firms  plans  to  manufacture 
analytical  reference  standards. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  High  Standard  Products 
to  manufactiu«  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  High  Standard  Products  on 
a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 


company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  Usted  ak>ove  is 
granted. 

Dated:  April  2. 1999. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
IFR  Doc.  9»-9091  Filed  4-12-99;  8:45  am) 

MLLMO  CODE  441»-0»-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

AGENDA— NATIONAL 
TRANSPORTATION  SAFETY  BOARD 

TIME  AND  DATE:  9:30  a.m.,  Tuesday,  April 
20, 1999. 

PLACE:  NTSB  Board  Room.  5th  Floor, 
490  L'Enfant  Plaza.  S.W.,  Washington, 
D.C.  20594. 


>  STATUS:  Open. 


MATTERS  TO  BE  CONSIDERED: 

7144 — Brief  of  Accident:  Gates  Learjet 
25B,  N627WSX,  at  Houston,  Texas, 
on  January  13, 1998,  and  Safety 
Recommendation  to  the  Federal 
Aviation  Administration 
concerning  adherence  to  standard 
operating  procedures  and  enhanced 
ground  proximity  warning  systems. 

7141 — ^Accident  Summary  Report  and 
Recommendation:  To  the  Federal 
Highway  Administration  and  Dion 
Oil  Company  concerning 
procedvues  and  training  for  loading 
and  unloading  cargo  tanks.  Key 
West,  Florida  on  June  29, 1998. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
314-6100. 

FOR  MORE  INFORMATION  CONTACT:  Rhonda 
Underwood,  (202)  314-6065. 

Dated:  April  9, 1999. 
Rhonda  Undnmrood, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  99-9338  Filed  4-9-99;  3:26  pmj 

WLLMQ  0006  7533-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  part  26,  "Fitness  for 
Duty  Program". 

2.  Current  OMB  approval  niunber: 
3150-0146. 

3.  How  often  the  collection  is 
required:  On  occasion. 

4.  Who  is  required  or  asked  to  report: 
All  licensees  authorized  to  construct  or 
operate  a  nuclear  power  reactor  and  all 
licensees  authorized  to  possess,  use,  or 
transport  imirradiated  Category  1 
nuclear  material. 

5.  The  number  of  annual  respondents: 
72. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  59.800  (5.786  hours  of  reporting 
burden  and  54,074  hours  of 
recordkeeping  burden). 

7.  Abstract:  10  CFR  part  26,  "Fitness 
for  Duty  Program."  requires  licensees  of 
nuclear  power  plants  and  Ucensees 
authorized  to  possess,  use,  or  transport 
unirradiated  Category  1  nuclear  material 
to  implement  fitness-for-sduty  programs 
to  assure  that  personnel  are  not  under 
the  influence  of  any  substance  or 
mentally  or  physically  impaired,  to 
retain  certain  records  associated  with 
the  management  of  these  programs,  and 
to  provide  reports  concerning 
significant  events  and  program 
performance.  Compliance  with  these 
program  requirements  is  mandatory  for 
licensees  subject  to  10  CFR  part  26. 

Submit,  by  Jime  14, 1999,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized. 
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including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street.  NW.  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington,  DC  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
BISl«NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brands  Jo  Shelton. 

NRCaeamnce  Officer,  Office  of  the  Chief 
Infonnation  Officer. 
(FR  Doc.  99-9169  Filed  4-12-99;  8:45  am) 

BlUJNOCOOe  7SM-01-r 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Infonnation  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
infonnation  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  infonnation 
collection:  10  CFR  Part  20,  Standards  for 
Protection  Against  Radiation. 

3.  How  often  the  collection  is 
requdred:  Annually  for  most  reports;  at 
license  termination  for  reports  dealing 
with  decommissioning. 


4.  Who  will  be  required  or  asked  to 
report:  NRC  licensees,  including  those 
requesting  Ucense  termination. 

5.  The  number  of  annual  respondents: 
The  total  annual  number  of  NRC 
licensees  responding  to  this  requirement 
by  either  reporting  or  recordkeeping  is 
5939. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  165,498  (approximately  28 
hovirs  per  Ucensee). 

7.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 

8.  Abstract:  10  CFR  Part  20  establishes 
standards  for  protection  against  ionizing 
radiation  resulting  from  activities 
conducted  imder  licenses  issued  by  the 
NRC.  These  standards  require  the 
establishment  of  radiation  protection 
programs,  maintenance  of  radiation 
records,  recording  of  radiation  received 
by  workers,  reporting  of  incidents 
which  could  cause  exposure  to 
radiation,  submittal  of  an  annual  report 
to  NRC  of  the  results  of  individual 
monitoring,  and  submittal  of  Ucense 
termination  information.  These 
mandatory  requirements  are  needed  to 
protect  occupationally  exposed 
individuals  from  undue  risks  of 
excessive  exposure  to  ionizing  radiation 
and  to  protect  the  health  and  safety  of 
the  public. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  bee  of  charge 
at  the  NRC  Pubhc  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov)  under  the  FedWorld 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  on 
the  NRC  home  page  site  for  60  days  after 
the  signatiue  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  May 
13, 1999:  Erik  Godwin,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0014).  NEOB-10202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shehon, 

NRC  Clearance  Officer,  Office  of  the  Chief 

Information  Officer. 

(FR  Doc.  99-9173  Filed  4-12-99;  8:45  amj 

BILUNQ  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  Nos.  50-317  and  50-318] 

In  the  Matter  of  Baltimore  Gas  A 
Electric  Company  (Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  Nos.  1  and 
2);  Exemption 

L 

The  Baltimore  Gas  and  Electric 
Company  (BGE  or  the  licensee)  is  the 
holder  of  FaciUty  Operating  Licenses 
Nos.  DPR-53  and  DPR-69,  which 
authorize  operation  of  the  Calvert  Cliffs 
Nuclear  Power  Plant.  Unit  Nos.  1  and  2 
(the  facilities),  respectively.  The 
licenses  provide,  among  other  things, 
that  the  focilities  are  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (NRC 
or  the  Commission)  now  or  hereajfter  in 
efiiect. 

The  facilities  are  pressurized-water 
reactors  located  at  the  licensee's  site  in 
Calvert  County,  Maryland. 

The  licensee,  in  letters  dated  October 
6, 1997,  and  July  22, 1998,  requested  an 
exemption  from  the  technical 
requirements  of  10  CFR  Part  50, 
Appendix  R,  Section  in.J.  Emergency 
lighting,  as  follows:  (1)  To  be  allowed  to 
use  security  lighting  required  by  10  CFR 
73.55,  powered  by  the  security 
emergency  diesel  generator,  for  exterior 
lighting  in  lieu  of  8-hour  battery 
powered  emergency  lighting  units,  (2)  to 
be  able  to  use  portable  lights  powered 
by  an  8-hour  power  supply,  for  actions 
in  high  radiation  areas,  in  lieu  of  8-hour 
battery  powered  emergency  lighting 
units,  and  (3)  to  be  able  to  use  helmet 
lanterns  inside  of  switchgear  cabinets, 
again  in  Ueu  of  8-hour  battery  powered 
emergency  lighting  units. 

n. 

Section  m.J  of  Appendix  R  to  10  CFR 
Part  50  applies  to  nuclear  power  plants 
that  were  operating  prior  to  January  1, 
1979.  Unit  1  of  Calvert  Cliffs  Nuclear 
Power  Plant  was  licensed  to  operate  July 
31, 1974,  and  Unit  2  was  licensed  to 
operate  on  November  30, 1976. 

Section  m.J  of  Appendix  R  specifies 
that  emergency  lighting  units  with  at 
least  an  8-hour  battery  supply  shall  be 
provided  in  all  areas  needed  for 
operation  of  safe  shutdown  equipment 
and  in  access  and  egress  routes  thereto. 
The  licensee  has  not  provided  8-hour 
battery  supplied  emergency  lighting 
units  in  plant  exterior  areas,  inside  of 
electrical  cabinets,  or  in  high  radiation 
areas  that  require  such  units  imder 
Section  III. J. 

The  licensee  proposed  to  credit  the 
security  fighting  system,  required  by  10 
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CFR  73.55,  which  is  backed  by  a 
seciirity  emergency  diesel  generator,  for 
exterior  lighting  in  Ueu  of  8-hour  battery 
powered  emergency  lighting,  units.  The 
licensee  stated  that  the  security  lighting 
system  is  powered  by  an  independent, 
uninterruptible  power  supply. 
According  to  the  licensee,  the  generator 
backing  the  security  lighting  system  is 
located  in  a  separate  structure  from 
other  plant  area  buildings  and  would 
not  be  affected  by  a  fire  requiring  safe 
shutdown.  The  licensee  stated  that  the 
generator  is  maintained  with  a  fuel 
supply  greater  than  8  hours.  The 
Ucensee  also  stated  that  the  security 
lighting  system,  which  meets  the 
illimiination  requirements  of  10  CFR 
73.55,  provides  more  than  adequate 
illmnination  for  exterior  access  and 
egress  routes  inside  of  the  seciirity 
protected  area. 

Tlie  Ucensee  also  proposed  to  be  able 
to  use  portable  Ughts  in  high  radiation 
areas  in  lieu  of  fixed  emergency  lighting 
units  with  at  least  an  8-hour  battery 
power  supply.  The  exemption  to  permit 
this  was  requested  to  reduce  radiation 
exposure  to  levels  as  low  as  reasonably 
achievable  (ALARA)  by  eliminating 
emergency  Ughting  testing  and 
maintenance  in  high  radiation  areas. 
According  to  the  Ucensee,  the  Ucensee's 
battery-powered  portable  Ughts  have  a 
wide  base  and  are  designed  to  be  placed 
on  the  floor  adjacent  to  the  proposed 
work  activity.  The  position  of  the  lamp 
head  can  be  adjusted  to  provide 
iUimiination  necessary  to  perform  the 
required  work  at  the  activity  site.  The 
U^ts  are  stored  in  a  controlled  cabinet 
near  the  activity  sites,  are  dedicated  for 
Appendix  R  safe  shutdown  activities, 
and  are  periodically  tested.  The  Ughts 
have  an  8-hour  capacity.  The  licensee 
stated  that  fixed  emergency  Ughting 
units  are  provided  on  the  access  and 
egress  routes  to  the  cabinet  which 
contains  the  portable  lights  and  to  the 
entrance  to  the  high  radiation  areas. 
According  to  the  licensee,  activities 
requiring  the  use  of  the  portable  Ughts 
are  cold  shutdown  activities  and  are  not 
time  critical.  In  addition,  the  reduction 
of  personnel  radiation  exposure  from 
maintenance  is  in  accordance  with  other 
NRC  requirements.  The  portable  Ughts, 
according  to  the  Ucensee,  would  enable 
the  performance  in  locked  high 
radiation  areas  of  limited  non-time 
critical  safie  shutdown  activities. 

Finally,  the  Ucensee  proposed  to  be 
able  to  use  helmet  mounted  Ughts  inside 
switchgear  cabinets  in  Ueu  of  fixed 
emergency  Ughting  units  specified  by 
Section  m.J  of  Appendix  R.  The  Ucensee 
stated  that  due  to  space  limitations  and 
seismic  qualification  requirements, 
installation  of  fixed  emergency  Ughting 


imits  is  not  feasible.  Emergency  Ughting 
imits  installed  outside  of  the  cabinets 
may  not  provide  adequate  lighting  for 
the  activity  inside  of  the  cabinet  due  to 
shadows  cast  by  the  operator.  Activities 
performed  inside  of  the  cabinets 
requiring  the  use  of  helmet  Ughts  are 
limited  to  pulling  fuses  to  isolate  the 
cabinet  from  fire  effects,  according  to 
the  Ucensee.  The  helmet  lights  are 
stored  inside  of  the  Appendix  R  safe 
shutdown  locker  for  each  imit.  This 
locker  also  contains  the  safe  shutdown 
procedures  and  the  locker  is  the  first 
stop  for  the  operators  upon  control  room 
evacuation.  Tlie  helmet  mounted  Ughts 
consist  of  a  Ught  head  attached  to  a 
wide  rubber  band  that  is  placed  around 
a  hardhat.  A  belt  with  two  attached 
battery  packs  (each  weighing  about  one 
poimd)  and  a  connector  to  attach  the 
lamps  to  the  battery  completes  the 
assembly.  The  helmet  Ughts  for  pulling 
fuses  inside  of  electrical  switchgear, 
according  to  the  Ucensee,  will  provide 
an  adequate  method  of  providing  the 
necessary  illumination  to  accompUsh 
the  limited  activities. 

m. 

The  underlying  purpose  of  10  CFR 
Part  50,  Appendix  R,  Section  ni.J,  is  to 
provide  adequate  illimiination  to  assure 
the  capabiUty  of  performing  all 
necessary  safe  shutdown  fimctions,  as 
well  as  to  assure  personnel  movement  to 
and  ttom  the  equipment  and 
components  that  must  be  manually 
operated  by  plant  personnel  to  effect 
safe  shutdown  during  emergencies.  In 
addition,  the  illumination  must  have  a 
capabiUty  to  allow  sufficient  time  for 
normal  Ughting  to  be  restored.  The  staff 
has  determined  that  the  security 
Ughting,  portable  Ughts,  and  helmet 
lights,  as  described  by  the  Ucensee  and 
discussed  above,  satisfy  the  underlying 
purpose  of  10  CFR  Part  50  Appendix  R, 
Section  m.J. 

IV. 

In  consideration  of  the  foregoing,  the 
Commission  has  determined  that 
pursuant  to  10  CFR  50.12,  the 
exemption  requested  is  authorized  by 
law,  wiU  not  present  an  undue  risk  to 
public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  The  Commission  further 

has  determined  that  special  

drciunstances,  as  provided  in  10  CFR 
50.12(a)(2)(u),  are  present  in  that 
appUcation  of  the  regulation  in  the 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

Therefore,  the  Ucensee's  request  for 
an  exemption  from  the  requirements  of 
Section  m.J  of  Appendix  R  to  10  CFR 


Part  50,  to  the  extent  appUcable  to  the 
areas  and  locations  described  by  the 
licensee  in  its  application,  is  granted, 
provided  the  licensee's  proposed 
alternative  lighting  arrangements  are 
implemented.       

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  the  above  exemption  will  have 
no  significant  impact  on  the  quality  of 
the  human  environment  (64  FR  14275). 

The  subject  exemption  is  effective 
frttm  the  date  of  issuance. 

Dated  this  7th  day  of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  99-9170  Filed  4-12-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doctet  No.  50-220] 

Niagara  Mohawk  Power  Corporation; 
Nine  Mile  Point  Nuclear  Station,  UnK 
No.  1  Environmental  Assessment  and 
nnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
63,  issued  to  Niagara  Mohawk  Power 
Corporation  (the  licensee),  for  operation 
of  the  Nine  Mile  Point  Nuclear  Station, 
Unit  No.  1  (NMPl),  located  in  the  town 
of  Scriba,  Oswego  County,  New  Yorit. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  increase 
the  number  of  fuel  assemblies  that  can 
be  stored  in  the  NMPl  spent  fuel  pool 
(SFP)  bom  2776  (i.e..  1066  in  the 
northern  half  of  the  pool  and  1710  in 
the  southern  half  of  the  pool)  to  4086. 
The  modification  will  be  achieved  by 
two  separate  campaigns.  For  the  1999 
refueUng  outage  (RF015),  the  Ucensee 
wiU  first  replace  the  non-poison  racks  in 
the  northern  half  of  the  pool  with  high 
density  racks  providing  1840  storage 
cells.  Later,  as  further  capacity  increase 
is  warranted,  the  Ucensee  will  replace 
the  racks  in  the  southern  half  of  the  pool 
with  high  density  racks  providing  2246 
storage  cells.  The  design  of  the  new  high 
density  spent  fuel  storage  racks 
incorporates  Boral  as  a  neutron  absorlwr 
in  the  ceU  walls  to  allow  for  more  dense 
storage  of  spent  fuel. 

The  proposed  action  is  in  accordance 
wiiji  the  Ucensee's  application  for 
amendment  dated  May  15, 1998,  as 
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supplemented  September  25,  October 
13,  December  9  (two  letters),  1998; 
January  11  and  April  1, 1999. 

The  Need  for  the  Proposed  Action 

An  increase  in  spent  fuel  storage 
capacity  is  needed  to  reestablish  full 
core  off-load  capability.  Loss  of  that 
capability  will  occur  as  a  result  of  RFO- 
15,  currently  scheduled  to  start  April 
11, 1999.  Thus,  alter  RFO-15,  the 
licensee  will  replace  the  eight  non- 
poison  rack  modules  in  the  northern 
half  of  the  NMPl  pool  (which  ciurently 
provides  1066  spent  fuel  storage 
locations]  with  new  poison  rack 
modules  providing  1840  storage 
locations.  Ultimately,  additional 
capacity  will  be  needed  to  accommodate 
future  refueling  outages.  Thus,  as 
further  capacity  increase  is  warranted 
by  the  increasing  fuel  inventory  in  the 
pool,  the  licensee  will  increase  the 
capacity  of  the  southern  half  of  the  pool 
(currently  limited  to  1,710  storage 
locations)  so  as  to  provide  a  total  pool 
capacity  for  4086  spent  fuel  assemblies. 
This  capacity  of  4086  storage  locations 
is  sufficient  to  extend  full  core  off-load 
capability  to  at  least  the  expiration  date 
of  the  plant  operating  license,  August 
22.  2009. 

Environmental  Impacts  of  the  Proposed 
Action 

Radioactive  Waste  Treatment 

NMPl  uses  waste  treatment  systems 
designed  to  collect  and  process  gaseous, 
liquid,  and  solid  waste  that  might 
contain  radioactive  material.  These 
radioactive  waste  treatment  systems 
were  evaluated  in  the  Final 
Environmental  Statement  (FES)  dated 
January  1974.  The  proposed  SFP 
expansion  will  not  involve  any  change 
in  the  waste  treatment  systems 
described  in  the  FES. 

Gaseous  Radioactive  Wastes 

The  storage  of  additional  spent  fuel 
assemblies  in  the  pool  is  not  expected 
to  affect  the  releases  of  radioactive  gases 
from  the  pool.  Gaseous  fission  products 
such  as  l6ypton-85  and  Iodine- 131  are 
produced  by  the  fuel  in  the  core  diuing 
reactor  operation.  A  small  percentage  of 
these  fission  gases  is  released  to  the 
reactor  coolant  from  the  small  number 
of  fuel  assemblies  that  are  expected  to 
develop  leaks  during  reactor  operation. 
During  refueling  operations,  some  of 
these  fission  products  enter  the  pool 
and  are  subsequently  released  into  the 
air.  Since  the  fi«quency  of  refueling 
(and  therefore  the  niunber  of  freshly 
offloaded  spent  fuel  assemblies  stored 
in  the  pool  at  any  one  time)  will  not 
increase,  there  will  be  no  increase  in  the 


amounts  of  these  types  of  fission 
products  released  into  the  atmosphere 
as  a  result  of  the  increased  pool  fuel 
storage  capacity. 

The  increased  heat  load  on  the  pool 
bom  the  storage  of  additional  spent  fuel 
assemblies  will  potentially  result  in  an 
increase  in  the  pool's  evaporation  rate. 
However,  this  increased  evaporation 
rate  is  not  expected  to  result  in  an 
increase  in  the  amoimt  of  gaseous 
tritium  released  from  the  pool.  The 
overall  release  of  radioactive  gases  fit>m 
NMPl  will  remain  a  small  fraction  of 
the  limits  of  10  CFR  20.1301. 

Solid  Radioactive  Wastes 

Spent  resins  are  generated  by  the 
processing  of  SFP  water  through  the 
pool's  purification  system  at  NMPl. 
These  spent  resins  are  disposed  of  as 
solid  radioactive  waste  ("radwaste"). 
The  water  turbulence  caused  by  the 
removal  and  replacement  operations  in 
the  pool  ("reracking")  may  result  in 
some  resuspension  of  particulate  matter 
in  the  pool.  This  could  result  in  a 
temporary  increase  in  the  replacement 
frequency  of  the  resin  in  the  SFP 
purification  system  during  the  pool 
reracking  operation.  The  licensee  will 
use  an  underwater  vacuum  to  clean  the 
floor  of  the  pool  following  removal  of 
the  old  spent  fuel  rack  modules. 
Vacuuming  the  SFP  floor  will  remove 
any  extraneous  debris  and  crud  and 
ensure  visual  clarity  in  the  pool  (to 
facilitate  diving  operations).  Filters  from 
this  imderwater  vacuiuning  will  be  a 
source  of  solid  radwaste.  lliese  filtere 
and  resins  are  collected  and  disposed  of 
in  accordance  with  existing  plant 
radwaste  procedures.  Additional  solid 
radwaste  will  consist  of  the  old  spent 
fuel  rack  modules  themselves,  as  well  as 
any  interferences  or  pool  hardware  that 
may  have  to  be  removed  from  the  pool 
to  permit  installation  of  the  new  rack 
modules.  The  old  rack  modules  and 
removed  hardware  will  be 
decontaminated,  placed  in  shipping 
containers  approved  by  the  U.S. 
Department  of  Transportation,  and 
shipped  offsite  to  a  licensed  processing 
or  disposal  facility.  Other  than  the 
radwaste  generated  during  the  actual 
reracking  operation,  the  NRC  staff  does 
not  expect  that  the  additional  fuel 
storage  provided  by  the  increased  SFP 
storage  capacity  will  result  in  a 
significant  change  in  the  generation  of 
solid  radwaste  at  NMPl. 

Liquid  Radioactive  Wastes 

The  release  of  radioactive  liquids  will 
not  be  affected  directly  as  a  result  of  the 
SFP  modifications.  The  SFP  ion 
exchanger  resins  remove  soluble 
radioactive  materials  fit>m  the  pool 


water.  When  the  resins  are  replaced,  the 
small  amount  of  resin  sluice  water  that 
is  released  is  processed  by  the  radwaste 
system.  As  previously  stated,  the 
frequency  of  resin  replacement  may 
increase  slightly' during  the  installation 
of  the  new  racks.  However,  the  amount 
of  radioactive  liquid  released  to  the 
environment  as  a  result  of  the  proposed 
SFP  expansion  is  expected  to  be 
negligible. 

Occupational  Dose  Consideration 

Radiation  Protection  personnel  at 
NMPl  will  constantly  monitor  the  doses 
to  the  workers  during  the  SFP 
expansion  operation.  If  it  becomes 
necessary  to  utilize  divers  for  the 
reracking  operation,  the  licensee  will 
equip  each  diver  with  whole-body  and 
extremity  dosimeters  having  remote, 
above  surface,  readouts  that  will  be 
continuously  monitored  by  Health 
Physics  persoimel.  The  total 
occupational  dose  to  plant  workers  as  a 
result  of  the  SFP  expansion  operation  is 
estimated  to  be  between  6  and  12 
person-rem.  This  dose  estimate  is 
comparable  to  doses  for  similar  SFP 
modifications  performed  at  other 
nuclear  plants.  The  upcoming  SFP  rack 
installation  will  follow  detailed 
procedures  prepared  with  full 
consideration  of  ALARA  (as  low  as  is 
reasonably  achievable)  principles. 

On  the  oasis  of  its  review  oi  the 
licensee's  proposal,  the  NRC  staff 
concludes  that  the  NMPl  SFP  reracking 
operation  can  be  performed  in  a  manner 
that  will  ensure  that  doses  to  workere 
will  be  maintained  ALARA.  The 
estimated  dose  of  6  to  12  person-rem  to 
perform  the  proposed  SFP  reracking 
operation  is  a  small  fraction  of  the 
annual  collective  dose  accrued  at 
NMPl. 

Accident  Considerations 

In  its  application,  the  licensee 
evaluated  the  possible  consequences  of 
a  fuel  handling  accident  to  determine 
the  thyroid  and  whole-body  doses  at  the 
site's  Exclusion  Area  Boimdary,  Low 
Population  Zone,  and  in  the  NMPl 
Control  Room.  The  proposed  SFP  rack 
installation  at  NMPl  will  not  affect  any 
of  the  assimnptions  or  inputs  used  in 
evaluating  the  dose  consequences  of  a 
fuel  handling  accident  and,  therefore, 
will  not  result  in  an  increase  in  the 
doses  from  a  postulated  fuel  handling 
accident. 

The  NRC  staff  reviewed  the  licensee's 
analysis  of  a  fuel  handling  accident  and 
performed  confirmatory  calculations  to 
check  the  acceptability  of  the  licensee's 
doses.  The  NRC  staffs  calculations 
confirmed  that  the  thyroid  doses  at  the 
Exclusion  Area  Boundary,  Low 
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Population  Zone,  and  in  the  Control 
Room  from  a  fuel  handling  accident 
meet  the  acceptance  criteria  and  that  the 
licensee's  calculations  are  acceptable. 
The  results  of  the  NRC  staffs 
calculations  are  presented  in  the  Safety 
Evaluation  to  be  issued  with  the  license 
amendment. 

An  accidental  cask  drop  into  the  pool 
continues  to  be  imUkely  as  none  of  the 
features  preventing  such  a  drop  (e.g., 
design  and  maintenance  of  the  main 
hoist,  the  controlled  cask  movement 
path,  and  the  hydraulic  guide  cylinder 
cask  drop  protection  system)  are 
affected  by  the  proposed  action.  The 
licensee  also  found  that  the 
consequences  of  a  loss  of  SFP  cooling 
was  acceptable  in  that  ample  time 
would  be  available  for  the  operators  to 
re-establish  cooling  before  the  onset  of 
pool  boiling.  Evaluation  of  a  design 
basis  seismic  event  indicated  the  new 
racks  would  remain  safe  and  impact- 
free,  the  structural  capability  of  the  pool 
would  not  be  exceeded,  and  the  reactor 
building  and  crane  structure  would 
continue  to  retain  necessary  safety 
margins.  Thus,  these  potential  accidents 
have  no  environmental  consequences. 

In  summary,  the  proposed  action  will 
not  increase  die  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  to  radioactive  waste 
treatment  systems  or  in  the  types  of  any 
radioactive  effluents  that  may  be 
released  offsite,  and  the  proposed  action 
will  not  result  in  a  significant  increase 
in  occupational  or  offsite  radiation 
exposure.  Accordingly  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
nonradiological  environmental  impact. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Shipping  Fuel  to  a  Permanent  Federal 
Fuel  Storage/Disposal  Facility 

Shipment  of  spent  fuel  to  a  high-level 
radioactive  storage  facility  is  an 
alternative  to  increasing  the  onsite  spent 
fuel  storage  capacity.  However,  the  U.S. 
[Department  of  Energy's  (DOE's)  high- 
level  radioactive  waste  repository  is  not 
expected  to  begin  receiving  spent  fuel 
until  approximately  2010,  at  the  earliest. 
In  October  1996,  the  Administration  did 
commit  DOE  to  begin  storing  waste  at  a 
centralized  location  by  January  31, 
1998.  However,  no  location  has  been 


identified  and  an  interim  federal  storage 
faciUty  has  yet  to  be  identified  in 
advance  of  a  decision  on  a  permanent 
repository.  Therefore,  shipping  spent 
fuel  to  the  DOE  repository  is  not 
considered  an  alternative  to  increased 
onsite  spent  fuel  storage  capacity  at  this 
time. 

Shipping  Fuel  to  a  Reprocessing  Facility 

Reprocessing  of  spent  fuel  from  the 
Nine  Mile  Point  Nuclear  Station  is  not 
a  viable  alternative  since  there  are  no 
operating  commercial  reprocessing 
facilities  in  the  United  States.  Therefore, 
spent  fuel  would  have  to  be  shipped  to 
an  overseas  facility  for  reprocessing. 
However,  this  approach  has  never  been 
used  and  it  would  require  approval  by 
the  Department  of  State  as  well  as  other 
entities.  Additionally,  the  cost  of  spent 
fuel  reprocessing  is  not  offset  by  the 
salvage  value  of  the  residual  uraniimi; 
reprocessing  represents  an  added  cost. 

Shipping  Fuel  to  Another  Utility  or  Site 
or  to  the  NMP2  Spent  Fuel  Pool  for 
Storage 

The  shipment  of  fuel  to  another  utiUty 
or  transferring  NMPl  spent  fuel  to  the 
NMP2  spent  fuel  pool  for  storage  would 
provide  short-term  relief  from  the 
storage  problem  at  NMPl.  The  Nuclear 
Waste  Policy  Act  of  1982  and  10  CFR 
Part  53,  however,  clearly  place  the 
responsibility  for  the  interim  storage  of 
spent  fuel  with  each  owner  or  operator 
of  a  nuclear  plant.  The  NMP2  spent  fuel 
pool  has  been  designed  with  capacity  to 
accommodate  NMP2  and,  therefore, 
transferring  spent  fuel  from  NMPl  to  the 
NMP2  pool  would  create  fuel  storage 
capaci^  problems  for  NMP2.  The 
shipment  of  fuel  to  another  site  or 
transferring  it  to  NMP2  is  not  an 
acceptable  alternative  because  of 
increased  fuel  handling  risks  and 
additional  occupational  radiation 
exposiu«,  as  well  as  the  fact  that  no 
additional  storage  capacity  would  be 
created. 

Alternatives  Creating  Additional 
Storage  Capacity 

Alternative  technologies  that  would 
create  additional  storage  capacity 
include  rod  consolidation,  dry  cask 
storage,  modular  vault  dry  storage,  and 
constructing  a  new  pool.  Rod 
consolidation  involves  disassembling 
the  spent  fuel  assemblies  and  storing  the 
fuel  rods  &x)m  two  or  more  assemblies 
into  a  stainless  steel  canister  that  can  be 
stored  in  the  spent  fuel  racks.  Industry 
experience  with  rod  consolidation  is 
currently  limited,  primarily  due  to 
concerns  for  potential  gap  activity 
release  due  to  rod  breakage,  the 
potential  for  increased  fuel  cladding 


corrosion  due  to  some  of  the  protective 
oxide  layer  being  scraped  off,  and 
because  the  prolonged  consolidation 
activity  could  interfere  with  ongoing 
plant  operations.  Dry  cask  storage  is  a 
method  of  transferring  spent  fuel,  after 
storage  in  the  pool  for  several  years,  to 
high  capacity  casks  with  passive  heat 
dissipation  featiues.  After  loading,  the 
casks  are  stored  outdoors  on  a 
seismically  qualified  concrete  pad. 
Concerns  for  dry  cask  storage  include 
the  potential  for  fuel  or  cask  handling 
accidents,  potential  fuel  clad  rupture 
due  to  high  temperatures,  the  need  for 
special  security  provisions,  and  high 
cost.  Vault  storage  consists  of  storing 
spent  fuel  in  shielded  stainless  steel 
cylinders  in  a  horizontal  configuration 
in  a  reinforced  concrete  vault.  The 
concrete  vault  provides  missile  and 
earthquake  protection  and  radiation 
shielding.  Ehie  to  large  space 
requirements,  a  vault  secured  area  for 
NMPl  would  have  to  be  located  outside 
the  secured  perimeter  of  the  plant  site. 
Concerns  for  vault  dry  storage  include 
security,  land  consumption,  eventual 
deconunission  of  the  new  vault,  the 
potential  for  fuel  or  clad  rupture  due  to 
high  temperatiires,  and  high  cost.  The 
alternative  of  constructing  and  licensing 
a  new  fuel  pool  is  not  practical  for 
NMPl  because  such  an  effort  would 
reqiiire  about  10  years  to  complete  and 
would  be  the  most  expensive 
alternative. 

The  alternative  technologies  that 
could  create  additional  storage  capacity 
involve  additional  fuel  handling  with  an 
attendant  opportunity  for  a  fuel 
handling  accident,  involve  higher 
ounulative  dose  to  workers  effecting  the 
fuel  transfers,  require  additional 
seciuity  measures,  are  significanUy 
more  expensive,  and  would  not  resxUt  in 
a  significant  improvement  in 
environmental  impacts  compared  to  the 
proposed  reracking  modifications. 

Reduction  <if  Spent  Fuel  Generation 

Generally,  improved  usage  of  the  fuel 
and/or  operation  at  a  reduced  power 
level  would  be  an  alternative  that  would 
decrease  the  amount  of  fuel  being  stored 
in  the  pool  and  thus  increase  the 
amount  of  time  before  full  core  off-load 
capacity  is  lost.  With  extended  bumup 
of  fuel  assemblies,  the  fuel  cycle  would 
be  extended  and  fewer  offloads  would 
be  necessary.  This  is  not  an  alternative 
for  resolving  the  loss  of  full-core  offload 
capabiUty  that  will  occur  as  a  result  of 
the  NMPl  refueling  outage  scheduled  to 
begin  about  April  11, 1999,  because  the 
spent  fuel  to  be  transferred  to  the  pool 
for  stor3ge  has  now  almost  completed 
its  operating  history  in  the  core.  For 
many  years  now,  NMPl  has  been 
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operating  on  the  basis  of  24-nionth 
refueling  cycles,  with  core  designs  and 
fuel  management  schemes  optimized 
accordingly.  Operating  the  plant  at  a 
reduced  power  level  would  not  make 
effective  use  of  available  resources,  and 
would  cause  unnecessary  economic 
hardship  on  the  licensee  and  its 
customers.  Therefore,  reducing  the 
amount  of  spent  fuel  generated  by 
increasing  bumup  further  or  reducing 
power  is  not  considered  a  practical 
alternative. 

The  No-Action  Alternative 

The  NRC  staff  also  considered  denial 
of  the  proposed  action,  (i.e.,  the  "no- 
action"  alternative).  Denial  of  the 
application  would  result  in  no 
significant  change  in  ciurent 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  actions  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  April  7, 1999,  the  NRC  staff 
consulted  with  the  New  York  State 
official,  Jack  Spath  of  the  New  York 
State  Research  and  Development 
Authority,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quaUty  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  May  15, 1998,  as  supplemented 
by  letters  dated  September  25,  October 
13,  December  9  (two  letters),  1998; 
January  11  and  April  1, 1999.  These 
letters  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  D.C., 
and  at  the  local  public  dociunent  room 
located  at  the  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  April  1999. 


For  the  Nuclear  Regulatory  Commission. 
S.  Singh  Bajwa, 

Chief.  Section  1,  Project  Directorate  I,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  99-9172  Filed  4-12-99:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Release  No. 
23772:812-11540] 

The  Goldman  Sachs  Group,  Inc.,  et  al.; 
Notice  of  Application 

April  7,  1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  section  12(d)(3)  of  the 
Act. 

SUMMARY  OF  THE  APPLICATION: 
Applicants  request  an  order  to  amend  a 
prior  order  ("Prior  Order")  relating  to 
certain  registered  investment  companies 
advised  by  the  Goldman  Advisers,  as 
defined  below,  and  one  or  more  other 
investment  advisers  ("Unaffiliated 
Advisers").'  The  Prior  Order  permits 
the  portion  of  the  portfolio  of  these 
registered  investment  companies 
advised  by  an  Unaffiliated  Adviser 
("Unaffiliated  Portion")  to  engage  in 
certain  principal  and  brokerage 
transactions  with  and  to  purchase 
certain  securities  from  Goldman,  Sachs 
&  Co.  ("Goldman  Sachs")  or  a  member 
of  an  underwriting  syndicate  in  which 
Goldman  Sachs  is  a  principal 
underwriter.  The  requested  order  would 
permit  the  Unaffiliated  Portion  to 
purchase  equity  or  debt  seciuities 
issued  by  llie  Goldman  Sachs  Group, 
Inc.  ("Goldman  Sachs,  Inc.")  or  an 
affiliated  person  of  Goldman  Sachs,  Inc. 
("Goldman  Securities"),  subject  to  the 
limits  in  rule  12d3-l  under  the  Act. 
APPLICANTS:  Goldman  Sachs,  Inc.. 
Goldman  Sachs,  Goldman  Sachs  Asset 
Management  ("GSAM"),  Liberty 
Investment  Management  ("Liberty"), 
Goldman  Sachs  Asset  Management 
International  ("GSAMI"),  and  Goldman 
Sachs  Funds  Management,  L.P. 
("GSFM");  The  Diversified  Investors 
Funds  Group,  Diversified  Investors 
Portfolios,  the  Managers  Funds,  the 
Hirtle  Callaghan  Trust,  EAI  Select 
Managers  Equity  Fimd,  and  the  Seasons 
Series  Trust  (collectively,  the  "Funds"). 


>  Goldman  Sachs  &■  Co.,  et  al..  Investment 
Company  Act  Release  Nos.  22858  (Oct.  17. 1997) 
(notice)  and  22887  (Nov.  13. 1997)  (order). 


GSAM,  Liberty.  GSAMI,  GSFM,  and  any 
other  entities  controlling,  controlled  by, 
or  under  common  control  with  Goldman 
Sachs  that  serve  as  investment  advisers 
to  the  Funds  are  collectively  referred  to 
as  the  "Goldman  Advisers." 
FILING  DATES:  The  application  was  filed 
on  Aprils,  1999. 

HEAmNG  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
appUcants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  SEC  by  5:30 
p.m.  on  April  28, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
vmting  to  the  Commission's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549- 
0609.  Applicants,  85  Broad  Street.  New 
York,  NY  10004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  L.  Knisely,  Staff  Attorney,  at 
(202)  942-0517,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  Goldman  Sachs,  Inc.  is  a  newly 
created  entity  that  owns  The  Goldman 
Sachs  Group,  L.P.  ("Goldman  Sachs 
Group"),  the  parent  holding  company  of 
Goldman  Sachs.  Goldman  Sachs  is 
registered  as  a  broker-dealer  under  the 
Securities  Exchange  Act  of  1934  and  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940    ' 
("Advisers  Act").  GSAMI  and  GSFM  are 
under  common  control  with  Goldman 
Sachs  and  are  investment  advisers 
registered  under  the  Advisers  Act. 
GSAM  is  an  operating  division  of 
Goldman  Sachs,  and  Liberty  is  an 
operating  division  of  GSFM. 

2.  The  Funds,  open-end  management 
investment  companies  registered  under 
the  Act,  are  organized  as  Massachusetts 
business  trusts,  or  in  the  case  of  The 
Hirtle  Callaghan  Trust,  as  a  Delaware 
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business  trust.^  GSAM  and  Liberty  serve 
as  an  investment  adviser  to  series  of  the 
Funds  that  have  more  than  one 
investment  adviser  ("Multi-Managed 
Portfolios").  Each  Multi-Managed 
Portfolio  is  advised  by  one  or  more 
Unaffiliated  Advisers  registered  imder 
the  Advisers  Act.  The  Unaffiliated 
Advisers  are  not  affiliated  persons  of 
Goldman  Sachs  or  affiliated  persons  of 
affiliated  parsons  of  Goldman  Sachs  or 
any  Goldman  Adviser  ("Unaffiliated 
Advisers,"  together  with  the  Goldman 
Advisers,  the  "Subadvisers").^  Each 
Subadviser  is  responsible  for  managing 
only  the  investments  of  a  discrete 
portion  of  the  Multi-Managed  Portfolio's 
assets. 

3.  Applicants  state  that  in  managing  a 
portion  of  a  Multi-Managed  Portfolio, 
each  Subadviser  acts  as  if  it  were 
managing  a  sep>arate  investment 
company.  The  Subadvisers  do  not 
collaborate,  and  each  is  responsible  for 
making  independent  investment  and 
brokerage  allocation  decisions  for  its 
portion  of  the  Multi-Managed  PortfoUo 
based  on  its  own  research  and  analysis. 
The  Subadvisers  do  not  receive 
information  about  investment  or 
brokerage  allocation  decisions  of 
another  portion  of  the  Multi-Managed 
PortfoUo  before  they  are  implemented. 
Each  Subadviser  is  compensated  for 
advisory  services  based  only  on  a 
percentage  of  the  value  of  the  assets  of 
the  portion  of  the  Multi-Managed 
Portfolio  allocated  to  that  Subadviser. 
Applicants  state  that  Goldman  Sachs 
does  not  and  will  not  control  the  Multi- 
Managed  PortfoUo  for  which  a  Goldman 
Adviser  acts  as  Subadviser  or  otherwise 
influence  the  investment  decisions  of 
the  UnaffiUated  Portion. 

4.  The  Goldman  Sachs  Group  publicly 
annoimced  on  March  8, 1999  diat  it  will 
sell  approximately  12.8%  of  its  equity 
in  an  initial  public  offering  scheduled  to 
take  place  during  the  Spring  of  1999. 
Applicants  request  reUef  to  permit  the 
UnaffiUated  Portions  to  purchase 
Goldman  Securities  in  the  initial  pubUc 
offering,  in  any  subsequent  offering,  or 
in  the  secondary  market. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(3)  of  the  Act 
generaUy  prohibits  a  registered 


>  All  registered  investment  companies  that 
currently  intend  to  rely  on  the  order  are  named  as 
applicants.  Any  other  existing  or  future  registered 
investment  company  that  relies  on  the  order  will 
comply  with  the  terms  and  conditions  of  the 
application. 

^  The  term  "Subadvisers"  includes  a  primary 
adviser  ("Primary  Adviser")  to  the  extent  the 
Primary  Adviser  is  responsible  for  managing  a 
portion  of  a  Multi-Managed  Portfolio.  No  Goldman 
Adviser  will  serve  as  a  Primary  Adviser  to  a  Multi- 
Managed  Portfolio. 


investment  coirpany  from  acquiring  any 
security  issued  by  any  peison  who  is  a 
broker,  dealer,  investment  adviser,  or 
engaged  in  the  business  of  underwriting 
(collectively,  "securities-related 
activities").  AppUcants  state  that 
because  the  issuer  of  the  Goldman 
Securities  is  engaged  in  securities- 
related  activities,  an  UnaffiUated 
Portion  would  be  prohibited  by  section 
12(d)(3)  from  purdiasing  the  Goldman 
Securities. 

2.  Rule  12d3-l  under  the  Act  exempts 
from  the  prohibition  of  section  12(d)(3) 
purchases  of  securities  of  an  issuer 
engaged  in  securities-related  activities  if 
certain  conditions  are  met.  One  of  these 
conditions,  set  forth  in  rule  12d3-l(c), 
prohibits  the  acqmsition  of  a  security 
issued  by  the  investment  company's 
investment  adviser,  promoter,  or 
principal  underwriter,  or  any  affiUated 
person  of  the  investment  adviser, 
promoter,  or  principal  underwriter. 

3.  Section  2(a)(3)  of  the  Act  defines  an 
"affiUated  person"  of  another  person  to 
include:  (a)  any  person  that  directly  or 
indirectly  owns,  controls,  or  holds  with 
power  to  vote  5%  or  more  of  the 
outstanding  voting  seciirities  of  the 
other  person;  (b)  any  person  5%  or  more 
of  whose  outstanding  voting  securities 
are  directly  or  indirectly  owned, 
controlled,  or  held  with  power  to  vote 
by  the  other  person;  (c)  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  imder  common  control 
with  the  other  person;  and  (d)  if  the 
other  person  is  an  investment  company, 
any  investment  adviser  of  that  company. 

4.  Applicants  state  that  the  issuer  of 
the  Goldman  Securities  would  be  an 
affiUated  person  of  a  Goldman  Adviser. 
As  an  investment  adviser  to  a  portion  of 
a  Multi-Managed  PortfoUo,  a  Goldman 
Adviser  is  deemed  to  t)e  an  investment 
adviser  to  the  entire  Multi-Managed 
Portfolio.  Thus,  appUcants  state  that  a 
purchase  by  an  Unaffiliated  Portion  of 
Goldman  Securities  would  not  meet  rule 
12d3-l(c)  and  that  appUcants  are 
therefore  unable  to  rely  on  the  rule. 

5.  AppUcants  request  an  exemption 
under  section  6(c)  from  section  12(d)(3) 
to  permit  the  UnaffiUated  Portions  to 
purchase  Goldman  Securities,  provided 
that  all  of  the  requirements  of  rule 
12d3-l,  except  rule  12d3-l(c),  are  met. 
AppUcants  state  that  their  proposal  does 
not  raise  the  confficts  of  interest  that 
rule  12d3-l(c)  was  designed  to  address 
because  of  the  natiu-e  of  the  affiliation 
between  a  Goldman  Adviser  and  the 
UnaffiUated  Portion.  AppUcants  submit 
that  each  Subadviser  acts  independently 
of  the  other  Subadvisers  in  making 
investment  and  brokerage  allocation 
decisions  for  the  assets  allocated  to  its 
portion  of  the  Multi-Managed  PortfoUo. 


AppUcants  state  that  Goldman 
Securities  wiU  not  be  purchased  by  any 
portion  advised  by  a  Goldman  Adviser. 
AppUcants  assert  that  prohibiting  the 
UnaffiUated  Portions  from  purchasing 
Goldman  Securities  may  cause 
UnaffiUated  Advisers  to  forego 
investment  opportunities  that  would  be 
in  the  best  interests  of  the  Fimds' 
shareholders. 

Applicants' Conditions 

AppUcants  agree  that  any  order 
granting  the  requested  relief  and 
amendkig  the  Prior  Order  will  be 
subject  to  the  foUowing  conditions: 

1.  Each  Multi-Managed  PortfoUo  will 
be  advised  by  a  Goldinan  Adviser  and 
at  least  one  UnaffiUated  Adviser  and 
will  be  operated  consistent  with  the 
manner  described  in  the  appUcation.  No 
Goldman  Adviser  will  serve  as  a 
Primary  Adviser  to  a  Multi-Managed 
PortfoUo. 

2.  No  Goldman  Adviser  or  any  fiitxire 
investment  adviser  that  is  an  affiUated 
person  of  a  Goldman  Adviser  or  an 
affiliated  person  of  an  affiUated  person 
of  a  Goldman  Adviser  wiU  purchase  for 
its  portion  of  a  Multi-Managed  PortfoUo 
any  Goldman  Securities. 

3.  Each  Multi-Managed  PortfoUo  wiU 
abide  by  the  restrictions  imposed  by 
rule  12d3-l,  except  paragraph  (c)  of  that 
rule  with  respect  to  purchases  of 
Goldman  Securities  by  UnaffiUated 
Portions. 

4.  No  Subadviser  wiU  direcUy  or 
indirectly  consult  with  any  other 
Subadviser  concerning  any  investment 
management  decisions,  including  those 
relating  to  the  Goldman  Securities. 
Subadvisers  may  only  considt  with  a 
Primary  Adviser  about  Goldman 
Securities  in  order  to  monitor 
compUance  with  the  limits  in  rule 
12d3-l. 

5.  No  Subadviser  wiU  participate  in 
an  arrangement  whereby  the  amount  of 
its  compensation  wiU  be  affected  by  the 
investment  performance  of  any  other 
Subadviser. 

6.  Neither  a  Goldman  Adviser  (except 
by  virtue  of  serving  as  Subadviser)  nor 
Goldman  Sachs  will  be  an  affiliated 
person  or  an  affiUated  person  of  an 
affiUated  person  of  any  UnaffiUated 
Adviser  or  any  officer,  trustee  or 
employee  of  the  registered  investment 
company  relying  on  this  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Denu  ty  Secretary. 

[FR  Doc.  99-9124  Filed  4-12-99;  8:45  am] 
BILUNO  CODE  S010-01-M 


18064 


Federal  Register /Vol.  64,  No.  70 /Tuesday,  April  13,  1999 /Notices 


SMAa  BUSINESS  ADMINISTRATION 

Notice  of  Action  Subject  to 
Intergovernmental  Review  Under 
Executive  Order  12372 

AQENCV:  U.S.  Small  Business 

Administration. 

ACTION:  Notice  of  Action  Subject  to 

Intergovernmental  Review  Under 

Executive  Order  12372. 

summary:  The  Small  Business 
Administration  (SBA)  is  notifying  the 
public  that  it  intends  to  grant  the 
pending  applications  of  22  existing 
Small  Business  Development  Centers 
(SBIX^)  for  refunding  on  October  1, 
1999,  subject  to  the  availability  of  funds. 
Four  states  do  not  participate  in  the  EO 
12372  process,  therefore,  their  addresses 
are  not  included.  A  short  description  of 
the  SBDC  program  follows  in  the 
supplementary  information  below. 

Tne  SBA  is  publishing  this  notice  at 
least  120  days  before  the  expected 
refunding  date.  The  SBDCs  and  their 
mailing  addresses  are  listed  below  in 
the  addresses  section.  A  copy  of  this 
notice  also  is  being  furnished  to  the 
respective  State  single  points  of  contact 
designated  under  the  Executive  Order. 
Each  SBDC  application  must  be 
consistent  with  any  area-wide  small 
business  assistance  plan  adopted  by  a 
State-authorized  agency. 
DATES:  A  State  single  point  of  contact 
and  other  interested  State  or  local 
entities  may  submit  written  comments 
regarding  an  SBDC  refunding  to  the 
applicable  SBDC  on  or  before  May  13, 
1999. 

ADDRESSES: 

Addresses  of  Relevant  SBDC  State 
Directors 

Mr.  Robert  McKinley,  Region  Director, 
Univ.  of  Texas  at  San  Antonio,  1222 
North  Main  Street,  San  Antonio,  TX 
78212,  (210)  458-2450 

Mr.  Dennis  Gruell,  State  Director, 
University  of  Connecticut,  2  Bourn 
Place,  U-94,  Storrs,  CT  06269-5094, 
(860)  486^135 

Mr.  Michael  Young,  Region  Director, 
University  of  Houston,  1100 
Louisiana,  Suite  500,  Houston,  TX 
77002,  (713)  752-8444 

Ms.  Hazel  Kroesser  Palmer,  State 
Director,  West  Virginia  Development 
Office,  950  Kanawha  Boulevard,  East 
Charleston,  WV  25301,  (304)  558- 
2960 

Mr.  Clinton  Tymes,  State  Director, 
University  of  Delaware,  Suite  005 — 
Pumell  Hall,  Newark.  DE  19711,  (302) 
831-2747 

Ms.  Janet  Holloway,  State  Director, 
University  of  Kentucky,  225  Business 


&  Economics  Bldg..  Lexington,  KY 
40506-0034,  (606)  257-7668 

Ms.  Liz  Klimback,  Region  Director, 
Dallas  Community  College,  1402 
Corinth  Street,  Dallas,  TX  75212, 
(214) 860-5835 

Mr.  Craig  Bean,  Region  Director,  Texas 
Tech  University,  2579  South  Loop 
289,  Suite  114,  Lubbock,  TX  79423- 
1637,  (806)  745-3973 

Mr.  Max  Summers,  State  Director, 
University  of  Missouri,  Suite  300, 
University  Place,  Columbia,  MO 
65211,  (573)  882-0344 

Mr.  James  L.  King,  State  Director,  State 
University  of  New  York,  SUNY  Plaza, 
S-523.  Albany,  NY  12246,  (518)  443- 
5398 

Ms.  Rene  Sprow,  State  Director,  Univ.  of 
Maryland/College  Park,  7100 
Baltimore  Avenue,  Suite  401, 
Baltimore,  MD  20740.  (301)  403-8163 

Ms.  Diane  Wolverton,  State  Director, 
University  of  Wyoming,  P.O.  Box 
3622,  Laramie,  WY  82701-3622,  (307) 
766-3505 

Mr.  Ronald  Manning,  State  Director, 
Iowa  State  University,  137  Lynn 
Avenue,  Ames,  lA  50010,  (515)  292- 
6351 

Ms.  Holly  Schick,  State  Director,  Ohio 
Department  of  Development,  77  South 
High  Street,  Columbus,  OH  43226- 
1001,  (614)  466-2711 

Mr.  Donald  L.  Kelpinski.  State  Director, 
Vermont  Technical  College,  P.O.  Box 
422,  Randolph  Center,  VT  05060, 
(802)  728-9101 

Ms.  Carmen  Marti,  SBDC  Director,  Inter 
American  University,  Ponce  de  Leon 
Avenue,  #416,  Edificio  Union  Plaza, 
Suite  7-A.  Hato  Rey,  PR  (>0918,  (787) 
763-6811 

Mr.  Ian  Hodge,  Acting  SBDC  Director, 
University  of  the  Virgin  Islands,  8000 
Nisky  Center,  Suite  202,  St.  Thomas, 
US  V.  Islands  00802,(809)  776-3206 

FOR  FURTHER  INFORMATION  CONTACT: 

Johnnie  L.  Albertson,  Associate 

Administrator  for  SBDCs.  U.S.  Small 

Business  Administration.  409  Third 

Street.  S.W.,  Suite  4600,  Washington. 

D.C.  20416. 

SUPPLEMENTARY  INFORMATION: 

Description  of  the  SBDC  Program 

A  partnership  exists  between  SBA 
and  an  SBDC.  SBDCs  offer  training, 
counseling  and  other  business 
development  assistance  to  small 
businesses.  Each  SBDC  provides 
services  under  a  negotiated  Cooperative 
Agreement  with  SBA,  the  general 
management  and  oversight  of  SBA,  and 
a  state  plan  initially  approved  by  the 
Governor.  Non-Federal  funds  must 
match  Federal  funds.  An  SBDC  must 
operate  according  to  law.  the 


Cooperative  Agreement,  SBA's 
regulations,  the  aimual  Program 
Announcement,  and  program  gmdance. 

Program  Objectives 

The  SBE)C  program  uses  Federal 
fimds  to  leverage  the  resources  of  states, 
academic  institutions  and  the  private 
sector  to: 

(a)  Strengthen  the  small  business 
community; 

(b)  Increase  economic  growth; 

(c)  Assist  more  small  businesses;  and 

(d)  Broaden  the  delivery  system  to 
more  small  businesses. 

SBDC  Program  Organization 

The  lead  SBDC  operates  a  statewide 
or  regional  network  of  SBDC  subcenters. 
An  SBDC  must  have  a  full-time  Director. 
SBDCs  must  use  at  least  80  percent  of 
the  Federal  funds  to  provide  services  to 
small  businesses.  SBE)Cs  use  volunteers 
and  other  low  cost  resources  as  much  as 
possible. 

SBDC  Services 

An  SBDC  must  have  a  full  range  of 
business  development  and  technical 
assistance  services  in  its  area  of 
operations,  depending  upon  local  needs. 
SBA  priorities  and  SBDC  program 
objectives.  Services  include  training  and 
counseling  to  existing  and  prospective 
small  business  owners  in  management, 
marketing,  finance,  operations, 
planning,  taxes,  and  any  other  general 
or  technical  area  of  assistance  that 
supports  small  business  growth.  The 
SBA  district  office  and  the  SBDC  must 
agree  upon  the  specific  mix  of  services. 
TTiey  should  give  particular  attention  to 
SBA's  priority  and  special  emphasis 
groups,  including  veterans,  women, 
exporters,  the  disabled,  and  minorities. 

SBDC  Program  Requirements 

An  SBDC  must  meet  programmatic 
and  financial  requirements  imposed  by 
statute,  regulations  or  its  Cooperative 
Agreement.  The  SBDC  must: 

(a)  Locate  subcenters  so  that  they  are 
as  accessible  as  possible  to  small 
businesses; 

(b)  Open  all  subcenters  at  least  40 
hours  per  week,  or  during  the  normal 
business  hoiurs  of  its  state  or  academic 
Host  Organization,  throughout  the  year; 

(c)  Develop  working  relationships 
with  financial  institutions,  the 
investment  community,  professional 
associations,  private  consultants  and 
small  business  groups;  and 

(d)  Maintain  lists  of  private 
consultants  at  each  subcenter. 
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Dated:  April  6, 1999. 
Johnnie  L.  Albeiteon, 

Associate  Administrator  for  Small  Business 
Development  Centers. 
(FR  Doc.  99-9126  Filed  4-12-99;  8:45  am] 
MUMQ  COOE  8K».«1-P 


DEPARTMENT  OF  TRANSPORTATKW 

Federal  Aviation  Administration 

EIS  No.  990029.  Draft  EIS,  Toledo 
Express  Airport  (TOL).  Proposed  Noise 
Compatii)ility  Plan,  Air  Traffic  Actions 
and  Proposed  Aviatioa  Related 
industrial  Development,  Airport  l.ayout 
Plan,  Funding 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Extension  of  comment  period. 


summary:  The  Federal  Aviation 
Administration  (FAA)  is  extending  the 
time  allowed  for  the  public  to  comment 
on  the  Toledo  EIS  imtil  April  30. 1999. 
POWT  OF  contact:  Mr.  Wally  Welter, 
Environmental  specialist,  FAA  Great 
Lakes  Regicm,  Air  Traffic  Division, 
AGL-520.V.  2300  East  Devon  Avenue, 
Des  Plaines,  IL  60018. 

Issued  in  Des  Plaines,  Illinois  on  March  24, 
1999. 

Richard  K.  Peterson, 
Acting  Manager.  Air  Traffic  Division. 
[FR  Doc.  99-9200  Filed  4-12-99;  8:45  am] 
MLLMQ  CODE  401O-13-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Prepare  an  Environmental 
Impact  Statement  and  To  Conduct 
Environmental  Scoping  for 
implementation  of  Air  Traffic  Control 
Procedures  and  Associated  Noise 
Compatibility  Program  Mitigation  at 
T.F.  Green  Airport,  Warwick,  Riiode 
island 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  agency  scoping 
meeting. 

summary:  In  accordance  with  Council 
on  Environmental  Quality's  Regulations 
and  FAA  Order  1050. ID,  Policies  and 
Procedures  for  Considering 
Environmental  Impacts,  the  Federal 
Aviation  Administration  (FAA)  is 
issuing  notice  to  advise  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  revision  and 
implementation  of  air  traffic  control 
procedures  and  associated  noise 


compatibiUty  program  mitigation 
measures  at  the  T.F.  (keen  Airport.  In 
order  to  determine  that  all  significant 
issues  related  to  the  proposed  action  are 
identified,  an  agency  scoping  meeting 
will  be  held. 

DATES:  The  agency  scoping  meeting  will 
be  held  on  May  11, 1999.  The  meeting 
will  be  held  between  2:00  p.m.  and  4:00 
p.m.  for  all  interested  agencies. 
Comments  and  suggestions  may  be 
mailed  to  the  FAA  informational  contact 
listed  below  by  May  11, 1999. 

ADDRESSES:  The  meeting  will  be  held  at 
T.F.  Gre«i  Airport  in  the  Mary  Brennan 
Board  Room,  located  on  the  second  floor 
of  the  Terminal  Building,  at  2000  Post 
Road,  Warwick,  Rhode  Island. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Terry  Flieger,  Federal  Aviation 
Administration,  New  England  Region, 
12  New  England  Executive  Park, 
Burlington,  Massachusetts,  01803,  (781) 
238-7524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
is  preparing  an  EIS  fat  proposed 
dianges  in  air  traffic  procedures  for 
noise  abatement,  including  related  noise 
compatibility  program  measures  at  T.F. 
Green  Airport.  These  will  modify 
existing  noise  abatement  procedures 
and  mitigation  measures  proposed  in 
the  FAR  Part  150  Noise  Compatibility 
Program,  approved  by  the  FAa  in  1986. 
Comments  and  suggestions  are  invited 
from  federal,  state,  and  local  agencies 
and  other  interested  parties  to  ensure 
that  the  full  range  of  issues  related  to 
the  proposed  action  are  addressed  and 
all  significant  issues  identified.  Copies 
of  a  scoping  dociunent  with  additional 
details  can  be  obtained  by  contacting 
the  FAA  informational  contact  listed 
above.  Comments  and  suggestions  may 
be  mailed  to  the  same  address. 

Dated:  March  26. 1999. 
William  C.  Yulowwicz, 
Assistant  Atanager,  Air  Traffic  Division.  FAA. 
New  England  Region. 
(FR  Doc.  99-9201  Filed  4-12-99;  8:45  am] 
MLUNQ  COM  4110-19-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  an 
Application  To  Impose  a  Passenger 
Facility  Charge  (PFC)  at  John  F. 
Kennedy  International  Airport  (JFK), 
■.aGuardia  Airport  (LGA),  and  Newark 
international  Airport  (EWR),  and  To 
Use  the  Revenue  from  the  PFC  at  JFK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Request  for  comments,  notice  of 
intent  to  rule  on  a  PFC  application. 

SUMMARY:  This  document  requests 
public  comment  on  (1)  the 
supplementary  material  provided  by  the 
applicant,  the  Port  Authority  of  New 
York  and  New  Jersey  (PANYNJ),  in 
support  of  its  application  to  the  FAA  for 
authority  to  impose  a  PFC  at  JFK,  LX>A, 
and  EWR  and  use  the  PFC  revenue  at 
JFK  to  construct  an  airport  ground 
access  light  rail  system  (LRS),  and  (2) 
FAA  and  Federal  Transit 
Administration  memoranda  pertaining 
to  the  supplemental  material,  and 
correspondence  from  the  FAA  to  the 
PANYNJ  concerning  the  supplemental 
material. 

The  FAA's  prior  decision,  dated 
February  9. 1998,  on  the  PANYNJ's 
appUcation  was  vacated  and  remanded 
by  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  on 
March  5, 1999.  In  accordance  with  the 
Court's  order,  the  FAA  is  soliciting 
public  comment  on  the  supplementary 
material.  The  FAA  will  review  the 
comments  received  and  issue  a  new 
decision  approving  or  disapproving  the 
apphcation,  in  whole  or  in  part,  within 
120  days  of  the  date  of  this  Notice.  The 
new  ruling  will  be  issued  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Tide 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  May  13, 1999. 
ADDRESSES:  Comments  on  this 
supplemental  information  may  be 
mailed  or  delivered  in  triplicate  to  the 
FAA  at  the  following  address:  Mr.  Phil 
Brito,  Manager,  New  York  Airports 
District  Office,  600  Old  Country  Road, 
Suite  446,  Garden  City,  NY  11530. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Anthony 
G.  Cracchiolo,  Director,  Priority  Capital 
Projects,  Port  Authority  of  New  York 
and  New  Jersey,  One  World  Trade 
Center,  63  Soutii,  New  York,  NY  10048. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Felix,  Planning  and 
Development  Branch  (AEA-610), 
Fitzgerald  Federal  Building,  JFK 
International  Airport,  Jamaica,  NY 
11430,  (718)  553-3335.  The 
supplemental  information  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
invites  public  comment  on 
supplemental  material  provided  by  the 
appUcant,  the  PANYNJ,  to  the  FAA  in 
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support  of  the  PANYNJ's  application  to 
impose  a  PFC  at  JFX,  LGA,  and  EWR 
and  use  the  PFC  revenue  at  JFK  for  the 
construction  of  an  LRS.  The 
supplemental  material  includes  all 
correspondence  and  data  provided  to 
the  FAA  by  the  PANYNJ  after  July  21, 

1997,  which  was  the  date  of  the 
PANYNJ's  submission  of  its  formal 
application  for  the  LRS.  In  addition,  the 
FAA  invites  comment  on  FAA  and 
Federal  Transit  Administration 
memoranda  pertaining  to  the 
supplemental  material,  and 
correspondence  from  the  FAA  to  the 
PANYNJ  concerning  the  supplemental 
material.  The  FAA  will  issue  a  new 
decision  on  the  PANYNJ's  application 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
This  new  decision  will  replace  the 
FAA's  prior  decision  dated  February  9, 

1998,  which  was  vacated  by  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  on  K4arch  5, 1999. 

Background 

On  February  9, 1998,  the  FAA  issued 
a  Record  of  Decision  (ROD)  on  a  PFC 
application  submitted  by  the  PANYNJ. 
"This  ROD  approved  collection  of 
$823,000,000  in  PFC  revenue  and  use  of 
$1,148,000,000  (includes  previously 
approved  PFC  collections)  to  construct 
an  LRS  at  JFK.  The  LRS  consists  of  three 
segments:  a  central  terminal  area  (CTA) 
loop  component;  a  component  to 
connect  the  CTA  loop  to  the  Howard 
Beach  subway  station;  and  a  component 
to  connect  the  CTA  loop  to  the  Jamaica 
Station  Long  Island  Rail  Road/Sutphin 
Boulevard  subway  station. 

As  a  part  of  the  decision  making 
process  for  PFC  apphcations,  the  FAA 
pubhshes  a  notice  in  the  Federal 
Register  informing  the  pubUc  of  the 
FAA's  intention  to  rule  on  the  pending 
apphcation  and  inviting  public 
comment  on  that  application.  The  FAA 
considers  all  comments  during  its 
deliberations  on  the  apphcation  and 
responds  to  all  substantive  comments  in 
the  ROD.  The  PFC  application  for  the 
LRS  was  submitted  to  the  FAA  by  the 
PANYNJ  on  July  21, 1997.  The  FAA 
published  the  Federal  Register  notice 
on  July  29, 1997.  The  Federal  Register 
pubUc  comment  period  closed  on 
August  28, 1997. 

As  a  part  of  the  FAA's  responsibilities 
with  regard  to  rendering  decisions  on 
PFC  applications,  the  FAA  must 
determine  that  each  approved  project  is 
adequately  justified.  After  reviewing  the 
application  submitted  by  the  PANYNJ, 


the  FAA  found  that  further 
documentation  was  required  to  support 
a  finding  of  adequate  justification. 
Accordingly,  the  FAA  asked  the 
PANYNJ  for  information  which  the 
agency  deemed  to  be  clarifying 
information.  In  its  March  5, 1999, 
decision.  Air  Transport  Authorityv. 
Federal  Aviation  Administration  (No. 
98-1109),  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
found  that  the  clarifying  information 
was  a  material  supplement  to  the 
PANYNJ's  application  provided  after 
the  close  of  the  Federal  Register 
comment  period.  The  Court  vacated  and 
remanded  the  FAA's  ROD  on  the 
PANYNJ  PFC  application  ordering  that 
the  public  be  given  the  opportunity  to 
comment  upon  the  information 
submitted  by  the  PANYNJ  subsequent  to 
the  close  of  the  prior  Federal  Register 
comment  period. 

Any  person  may  inspect  the 
application  and  supplementary 
information  described  above  in  person 
at  the  FAA  office  listed  above  imder  FOR 
FURTHER  INFORMATION  CONTACT,  and  at 
the  FAA's  New  York  Airports  District 
Office  located  at  600  Old  Coimtry  Road, 
Suite  446,  Garden  City.  NY,  and  at  the 
FAA's  Passenger  Facility  Charge  Branch 
office  located  at  FAA  Headquarters,  800 
Independence  Avenue,  SW, 
Washington,  DC,  in  room  619  (call  (202) 
267-3845  to  arrange  for  access). 

In  addition,  any  person  may,  upon 
request,  inspect  the  apphcation,  notice 
and  supplemental  information  germane 
to  the  apphcation  in  person  at  tibe 
offices  of  the  PANYNJ. 

Issued  in  Washington,  DC,  on  April  1, 
1999. 

Paul  L.  Galis, 

Director,  Office  of  Airport  Planning  and 
Programming. 

(PR  Doc.  99-9133  Filed  4-12-99;  8:45  am] 

BILUNG  COO€  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Metropolitan  Oakland  International 
Airport,  Oakland,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pubfic  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  MetropoUtan 


Oakland  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
RecondUation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  13, 1999. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  tripUcate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
1 5000  Aviation  Blvd. ,  Lawndale,  CA    • 
90261,  or  San  Francisco  Airports 
District  Office.  831  Mitten  Road,  Room 
210,  BurUngame,  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Steven  J.  Grossman, 
Director  of  Aviation  of  the  Port  of 
Oakland,  at  the  following  address:  530 
Water  Street,  Oakland,  CA  94604.  Air 
carriers  and  foreign  air  carriers  may 
submit  copies  of  written  comments 
previously  provided  to  the  Port  of 
Oakland  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Analyst,  San  Francisco  Airports  District 
Office,  831  Mitten  Road,  Room  210. 
Burlingame,  CA  94010-1303, 
Telephone:  (650)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubUc 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Metropolitan  Oakland  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158).  On  February  4, 1999.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Port  of  Oakland  was 
not  substantially  completed  within  the 
requirements  of  section  158.25  of  Part 
158.  The  following  items  are  required  to 
complete  the  application:  where 
applicable,  all  projects  included  in  the 
application  for  authority  to  impose  and 
use  a  PFC  must  be  shown  on  the 
approved  Airport  Layout  Plan,  all 
environmental  requirements  must  be 
completed,  and  all  the  FAA  airspace 
determinations  must  be  completed:  the 
Airport  Capital  Improvement  Plan 
(ACIP)  submitted  with  the  apphcation 
must  be  consistent  with  the  information 
provided  in  the  Attachment  B. 
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On  February  18, 1999,  the  Port  of 
Oakland  submitted  supplemental 
information  for  this  application.  The 
FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  Jime  18, 1999.  The  following  is  a 
brief  overview  of  the  impose  and  use 
application  No.  99-08-C-OO-OAK: 

Level  of  proposed  PFC:  $3.00 

Proposed  charge  effective  date:  July  1, 
1999 

Proposed  charge  expiration  date: 
January  1.  2001 

Total  estimated  PFC  revenue: 
$22,122,844 

Brief  description  of  the  proposed 
projects:  Year  2000  Compliance 
Program,  Multi-User  System 
Equipment/Common  Use  Terminal 
Equipment,  Airport  Comprehensive 
Management  System,  Upgrade  Seciirity 
Access  System,  Rehabilitate  Apron  at 
Building  L820  and  a  Portion  of  Taxiway 
"D",  Construct  Concrete  Apron  South 
East  of  Building  L812,  Threshold 
Improvement  of  Rimway  11/29,  Overlay 
Taxiway  "R",  Airport  Facilities 
Complex  and  Noise  Insulation  Program. 

Class  or  classes  of  air  carriers  wmch 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA  Form 
1800-31  and  Commuters  or  Small 
Certificated  Air  Carriers  filing  DOT 
Form  298-C  Tl  or  El. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOB  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Port  of  Oakland. 

Issued  in  Hawthorne,  California,  on  March 
12. 1999. 
Hainan  C.  BUm, 

Manager,  Airports  Division,  Western-Pacific 
Region. 

IFR  Doc  9»-9136  Filed  4-12-99;  8:45  am) 
BIUJNQ  CODE  4f10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  337391 

CSX  Transportation,  Inc.— Trackage 
Rights  Exemption--Consolidated  Rail 
Corporation 

Consolidated  Rail  Corporation 
(Conrail),  has  agreed  to  grant  overhead 
trackage  rights  to  CSX  Transportation, 
Inc.  (CSXT),  to  operate  its  trains. 


locomotives,  cars  and  equipment  with 
CSXT's  own  crews  over  Conrail's  Porter 
Branch  milepost  246. 7±  at  Willow 
Creek,  IN.  and  milepost  259.5±  at 
Gibson.  IN  (CP  Ivanhoe),  a  total  distance 
of  approximately  12.8  miles.  > 

As  noted  in  CSXT's  notice  of 
exemption,  this  trackage  rights 
arrangement  is  only  temporary.  The 
Conrail  trackage  that  is  the  subject  of  the 
trackage  rights  is  to  be  allocated  to 
Conrail's  subsidiary.  New  York  Central 
Lines  LLC,  and  operated  by  CSXT,  after 
what  is  referred  to  as  the  "SpUt  Date," 
or  the  date  of  the  division  of  Conrail's 
assets,  as  authorized  by  the  Board  in 
CSX  Corporation  and  CSX 
Transportation,  Inc.,  Norfolk  Southern 
Corporation  and  Norfolk  Southern 
Railway  Company — Control  and 
Operating  Leases/Agreements — Conrail 
Inc.,  and  Consolidated  Rail  Corporation, 
STB  Finance  Docket  No.  33388  (STB 
served  July  23, 1998).  CSXT  states  that 
it  expects  the  Split  Date  to  occur  on 
June  1. 1999.  The  parties  intend  for  the 
trackage  rights  to  terminate  on  the  Split 
Date,  but  if  the  Split  Date  does  not  occur 
before  June  30, 1999,  the  parties' 
agreement  provides  for  termination  of 
the  trackage  ri^ts  on  June  30, 1999. 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after  April 
1, 1999. 

The  purpose  of  the  trackage  rights  is 
to  allow  CSXT  to  qualify  its  crew  and 
engine  personnel  on  the  trackage  that 
CSXT  will  operate  following  the  Split 
Date  of  Conrail's  rail  properties. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.CC.  60S  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc.-Lease  and 
Operate,  360  I.CC.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  at  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33733,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Unit,  1925 


■  On  March  25. 1999,  CSXT  filed  a  petition  for 
exemption  in  STB  Finance  Docket  No.  33733  (Sub- 
No.  1),  CSX  Transportation.  Inc.— Trackage  Rights 
Exemption — Consolidated  Bail  Corporation, 
wherein  CSXT  requests  that  the  Board  permit  the 
proposed  overhead  trackage  rights  arrangement 
described  in  the  present  proceeding  to  expire  on  the 
Split  Date  (as  described  in  this  decision)  or  June  30, 
1999,  whichever  occurs  first.  That  petition  will  be 
addressed  by  the  Board  in  a  separate  decision. 


K  Street,  NW.  Washington.  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Charles  M. 
Rosenberger,  Senior  Counsel,  CSX 
Transportation,  Inc.,  500  Water  Street, 
J-150,  Jacksonville,  FL  32202. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV  • 

Decided:  April  6. 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Wiliians, 
Secretary. 

(PR  Doc.  9»-9034  Filed  4-12-99:  8:45  am] 
aaUNQ  CODE  4t1t-00-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offlcos;  Det>t 
Management  Advisory  Committee 
Meeting 

Notice  is  hereby  given,  pursuant  to  5 
U.S.C.  App.  §  10(a)(2),  that  a  meeting 
will  be  held  at  the  U.S.  Treasury 
Department,  15th  and  Pennsylvania 
Avenue,  NW,  Washington,  DC,  on  May 
4, 1999.  of  the  following  debt 
management  advisory  committee: 
The  Bond  Market  Association 
Treasury  Borrowring  Advisory 
Committee 

The  agenda  for  the  meeting  provides 
for  a  technical  background  briefing  by 
Treasury  staff,  followed  by  a  charge  by 
the  Secretary  of  the  Treasury  or  his 
designate  that  the  committee  discuss 
particular  issues,  and  a  working  session. 
Following  the  working  session,  the 
committee  will  present  a  written  report 
of  its  recommendations. 

The  background  briefing  by  Treasury 
staff  will  be  held  at  9:00  a.m.  Eastern 
time  and  will  be  open  to  the  pubUc.  TTie 
remaining  sessions  and  the  committee's 
reporting  session  will  be  closed  to  the 
public,  pursuant  to  5  U.S.C.  App. 
section  10(d). 

This  notice  shall  constitute  my 
determination,  piu^uant  to  the  authority 
placed  in  heads  of  departments  by  5 
U.S.C.  App.  §  10(d)  and  vested  in  me  by 
Treasury  Department  Order  No.  101-05. 
that  the  closed  portions  of  the  meeting 
are  concerned  with  information  that  is 
exempt  from  disclosiuv  under  5  U.S.C 
552b(c)(9)(A).  The  pubUc  interest 
requires  that  such  meetings  be  closed  to 
the  pubhc  because  the  Treasury 
Department  requires  frank  and  full 
advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
been.offered  by  debt  management 
advisory  committees  established  by  the 


18068 


Federal  Register /Vol.  64,  No.  70 /Tuesday,  April  13,  1999 /Notices 


several  major  segments  of  the  financial 
community.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  5  U.S.C.  App 
section  3. 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory 
committee,  prematiue  disclosure  of  the 
committee's  deliberations  and  reports 
would  be  likely  to  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  5  U.S.C. 
552b(c)(g)(A). 

The  Office  of  the  Assistant  Secretary 
for  Financial  Markets  is  responsible  for 
maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of  5 
U.S.C.  552b. 

Dated:  April  8, 1999. 
Gary  Gender, 

Assistant  Secretary  (Financia]  Markets). 
(FR  Doc.  99-9161  Filed  4-12-99;  8:45  am] 

BNJJNQ  COM  4«1».4S-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  E)epartment  of  the 
Treasiuy ,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasiuy  is 
soliciting  comments  concerning  the 
Application  and  Permit  to  Ship  Puerto 
Rican  Spirits  to  the  United  States 
Without  Payment  of  Tax. 
DATES:  Written  comments  should  be 
received  on  or  before  June  14, 1999  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW, 
Washington.  DC  20226,  (202)  927-8930. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Mary  A.  Wood, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW,  Washington,  DC  20226, 
(202)  927-8185. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  and  Permit  to  Ship 
Puerto  Rican  Spirits  to  the  United  States 
Without  Payment  of  Tax. 

OMB  Number:  1512-0200. 

Form  Number:  ATF  F  5110.31. 

Abstract:  ATF  F  5110.31  is  used  to 
allow  a  person  to  ship  spirits  in  bulk 
into  the  U.S.  The  form  identifies  the 
person  in  Puerto  Rico  from  where 
shipments  are  to  be  made,  the  person  in 
the  U.S.  receiving  the  spirits,  amounts 
of  spirits  to  be  shipped,  and  the  bond 
of  the  U.S.  person  to  cover  taxes  on  such 
spirits. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Time  Per  Respondent:  45 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  450. 

Request  For  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Dated:  April  5, 1999. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
IFR  Doc.  99-9188  Filed  4-12-99;  8:45  am) 

BILUNO  CODE  4S10-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bvueau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasiuy  is 
soliciting  comments  concerning  the 
Excise  Tax  Return,  Alcohol  and  Tobacco 
(Puerto  Rico). 

DATES:  Written  comments  should  be 
received  on  or  before  June  14. 1999,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  EX:  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Joan  Kravchak, 
Revenue  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202)  927-8930. 
SUPPLEMENTARY  INFORMATION: 

Title:  Excise  Tax  Return,  Alcohol  and 
Tobacco  (Puerto  Rico). 

OMB  Number:  1512-0497. 

FoiTn  Number:  ATF  F  5000.25. 

Abstract:  Businesses  in  Puerto  Rico 
report  their  Federal  excise  tax  liability 
on  distilled  spirits,  wine,  beer,  tobacco 
products,  cigarette  papers  and  tubes  on 
ATF  F  5000.25.  ATF  uses  this  form  to 
identify  the  taxpayer  and  to  determine 
the  amount  and  type  of  taxes  due  and 
paid. 

Current  Actions:  The  form  has  1 
change.  Under  the  title  CALCULATION 
OF  TAX  DUE,  (b)  TAX  CLASS  is 
deleted,  (c)  AMOUNT  OF  TAX  is 
changed  to  (b)  AMOUNT  OF  TAX. 

Type  o/fleWew.- Extension 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  130. 
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Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accimicy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
oth^r  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Date:  April  5, 1999. 
William  T.Earle, 

Assistant  Director  (Management)  CFO. 
(FR  Doc.  99-9189  Filed  4-12-99;  8:45  ami 
BNJJNQ  COOE  4S10-31-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasvuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
solicithig  comments  concerning  the 
Excise  Tax  Retvun,  Alcohol  and 
Tobacco. 

DATES:  Written  comments  should  be 
received  on  or  before  June  14, 1999,  to 
be  assiued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 


copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Joan  Kravchak, 
Revenue  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202)  927-6993. 

SUPPl£MENTARY  INFORMATION: 

Title:  Excise  Tax  Return,  Alcohol  and 
Tobacco. 

OMB  Number:  1512-0467. 

Form  Number:  ATF  F  5000.24. 

Abstract:  ATF  is  responsible  for  the 
collection  of  the  excise  taxes  on 
distilled  spirits,  wine,  beer,  cigars, 
cigarettes,  chewing  tobacco,  snuff,  and 
cigarette  papers  and  tubes  imposed  by 
Chapters  51  and  52  of  Title  26  of  the 
United  States  Code.  The  information 
requested  on  the  form  is  necessary  to 
establish  the  taxpayer's  identity,  die 
amoimt  and  type  of  taxes  due,  and  the 
amoimt  of  payments  made. 

Current  Actions:  The  form  has  1 
change.  Under  the  Utle  CALCULATION 
OF  TAX  DUE,  (b)  TAX  CLASS  is 
deleted.  (C)  AMOUNT  OF  TAX  is 
changed  to  (b)  AMOUNT  OF  TAX. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2,800. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  35.280. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  oj  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  biuden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  techology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  April  5, 1999. 
William  T.Earle. 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  99-9190  Filed  4-12-99;  8:45  am] 
BILUNQ  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tolaacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  ccHuments  concerning  the 
Records  and  Supporting  Data:  Daily 
Summaries,  Records  of  Production, 
Storage,  and  Disposition,  and 
Supporting  Data  By  Licensed  Explosives 
Manufacturers  and  Manufacturers 
(Limited). 

DATES:  Written  comments  should  be 
received  on  or  before  June  14, 1999  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Barnes,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Paul  Veto.  Chief, 
PubUc  Safety  Branch,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8690. 
SUPPLEMENTARY  INFORMATION: 

Title:  Records  and  Supporting  Data: 
Daily  Summaries,  Records  of 
Production,  Storage,  and  Disposition, 
and  Supporting  Data  By  Licensed 
Explosives  Manufacturers  and 
Manufacturers  (Limited). 

OMB  Number:  1512-0372. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5400/2. 

Abstract:  These  records  show  daily 
activities  in  the  manufactxue,  use, 
storage,  and  disposition  of  explosive 
materials  by  manufacturers  and 
manufacturers  (limited)  covered  under 
18  U.S.C.  Chapter  40.  The  records  are 
used  to  show  where  and  to  whom 
explosive  materials  are  sent,  thereby 
ensuring  that  any  diversion  will  be 
readily  apparent  and,  if  lost  or  stolen, 
ATF  will  be  immediately  notified  on 
discovery  of  the  loss  or  theft.  ATF 
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requires  that  records  be  kept  5  years 
from  date  of  transaction. 

Current  Actions:  There  are  no  chahges 
to  this  information  collection  and  it  is 
being  submitted  for  extension  piu^oses 
onh^. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,053. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  68,835. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/ or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  April  5, 1999. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  99-9191  Filed  4-12-99;  8:45  am] 

8ILUNO  COOE  4aifr-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 


soliciting  comments  concerning  the 
Manufacturer  of  Tobacco  Products 
Monthly  Report. 

DATES:  Written  comments  should  be 
received  on  or  before  June  14, 1999  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Biueau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-6930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Mary  A.  Wood, 
Regulations  Division,  650  Massachusetts 
Avenue.  NW.,  Washington,  DC  20226, 
(202)  927-8185. 
SUPPLEMENTARY  INFORMATION: 

Title:  Manufacturer  of  Tobacco 
Products  Monthly  Report. 

OMB  Number:  1512-0163. 

Form  Number:  ATF  F  3068  (5210.5). 

Abstract:  ATF  F  3068  (5210.5) 
dociunents  a  tobacco  products 
manufactiuer's  accounting  of  cigars  and 
cigarettes.  The  form  describes  the 
tobacco  products  manufactured,  articles 
produced,  received,  disposed  of,  and 
statistical  classes  of  large  cigars.  ATF 
examines  and  verifies  entries  on  these 
reports  so  as  to  identify  unusual 
activities,  errors  and  omissions. 

Current  Actions:  The  burden  has 
increased  due  to  a  small  increase  in  the 
number  of  respondents. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
108. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1,296. 

Request  For  Comments 

Comments  submitted*  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation. 


maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  April  5. 1999. 
William  T.  Earle. 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  99-9192  Filed  4-12-99;  8:45  am] 
BILLING  COOE  4<1»-31-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8233 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 

comments. 

-^ 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  eH'ort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8233,  Exemption  From  Withholding  on 
Compensation  for  Independent  (and 
Certain  Dependent)  Personal  Services  of 
a  Nonresident  Alien  Individual. 
DATES:  Written  comments  should  be 
received  on  or  before  June  14, 1999  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
Room  5577, 1111  Constitution  Avenue 
NW,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Exemption  From  Withholding 
on  Compensation  for  Independent  (and 
Certain  Dependent)  Personal  Services  of 
a  Nonresident  Alien  Individual. 

OMB  Number:  1545-0795. 

Form  Number:  8233. 

Abstract:  Compensation  paid  to  a 
nonresident  alien  individual  for 
independent  personal  services  (self- 
employment)  is  generally  subject  to 
30%  withholding  or  graduated  rates. 
However,  such  compensation  may  be 
exempt  from  withholding  because  of  a 
U.S.  tax  treaty  or  the  personal 
exemption  amount.  Form  8233  is  used 
to  request  exemption  from  withholding. 


Nonresident  alien  students,  teachers, 
and  researchers  performing  dependent 
personal  services  also  use  Form  8233  to 
request  exemption  from  withholding. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8233  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations,  and 
not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
480,000. 
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Estimated  Time  Per  Respondent:  1  hr., 
35min. 

Estimated  Total  Annual  Burden 
Hours:  763,200. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  wall  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter,  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  pimdiase  of  services 
to  provide  information. 

Approved:  April  6, 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  99-9078  Filed  4-12-99;  8:45  am] 

8IUJNQ  CODE  4S30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8689 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8689,  Allocation  of  Individual  Income 
Tax  to  the  Virgin  Islands. 
DATES:  Written  comments  should  be 
received  on  or  before  June  14, 1999  to 
be  assured  of  consideration. 
addresses:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue  NW,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
Room  5577, 1111  Constitution  Avenue 
NW..  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Allocation  of  Individual  Income 
Tax  to  the  Virgin  Islands. 

OMB  Number:  1545-1032. 

Form  Number:  8689. 

Abstract:  Form  8689  is  used  by  U.S. 
citizens  or  residents  as  an  attachment  to 
Form  1040  when  they  have  Virgin 
Islands  source  income.  The  data  is  used 
by  IRS  to  verify  the  amount  claimed  on 
Form  1040  for  taxes  paid  to  the  Virgin 
Islands. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8689  at  this  time. 
*      Type  o/fleviejv;  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
800. 

Estimated  Time  Per  Respondent:  2  hr., 

13min. 

Estimated  Total  Annual  Burden 
Hours:  1,768. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  6. 1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  99-9079  Filed  4-12-99;  8:45  ami 
BILUNQ  CODE  4aO-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8823 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
PubUc  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8823,  Low-Income  Housing  Credit 
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Agencies  Report  of  Noncompliance  or 
Building  Disposition. 
DATES:  Written  comments  should  be 
received  on  or  before  June  14, 1999  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue  NW.  Washington,  DC  20224. 
FOR  FURTMER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
Room  5577, 1111  Constitution  Avenue 
NW,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Low-Income  Housing  Credit 
Agencies  Report  of  Noncompliance  or 
Building  Disposition. 

OKtB  Number:  1545-1204. 

Form  Number:  8823. 

Abstract:  Under  Internal  Revenue 
Code  section  42(m)(l)(B)(iii),  state 
housing  credit  agencies  are  required  to 
notify  the  IRS  of  noncompliance  with 
the  low-income  housing  tax  credit 
provisions.  A  separate  form  must  be 
filed  for  each  building  that  is  not  in 
comphance.  The  IRS  uses  this 
information  to  determine  whether  the 
low-income  housing  credit  is  being 
correctly  claimed  and  whether  there  is 
any  credit  recapture. 

Current  Actioiis:  There  are  no  changes 
being  made  to  Form  8823  at  this  time. 

Type  of  Review:  Extension  of  a 
CTurenUy  approved  collection. 

Affected  Public:  State  or  local 
govenunent  housing  credit  agencies. 

Estimated  Number  of  Respondents: 
20,000. 

Estimated  Time  Per  Respondent:  8  hr., 
48  min. 

Estimated  Total  Annual  Burden 
Hours:  176,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 


Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  2, 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  99-9080  Filed  4-12-99;  8:45  am] 

M.UNQ  CODE  4S30-01-U 


DEPARTMENT  OF  THE  TREASURY 

kitomal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  4563 

agency:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
4563,  Exclusion  of  Income  for  Bona  Fide 
Residents  of  American  Samoa. 
DATES:  Written  comments  should  be 
received  on  or  before  June  14, 1999  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  coimnents 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Faye  Bruce,  (202) 
622-6665,  Internal  Revenue  Service, 
Room  5577, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Exclusion  of  Income  for  Bona 
Fide  Residents  of  American  Samoa. 


OMB  Number:  1545-0173. 

Form  Number:  4563. 

Abstract:  Form  4563  is  used  by  bona 
fide  residents  of  American  Samoa  to 
exclude  income  from  sources  within 
American  Samoa,  Guam,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  to  the  extent  specified  in 
Internal  Revenue  Code  section  931.  Ttis 
information  is  used  by  the  IRS  to 
determine  if  an  individual  is  eligible  to 
exclude  possession  source  income. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  4563  at  this  time. 

Type  of  Review:  Extension  of  a  current 
OMB  approval. 

Affected  Public:  Individuals  and 
households. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  1  hr., 
49  min. 

Estimated  Total  Annual  Burden 
Hours:  182. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiims  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
'whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Federal  Register /Vol.  64,  No.  70 /Tuesday.  April  13.  1999 /Notices 


18073 


Approved:  April  2, 1999. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc  99-9081  Filed  4-12-99: 8:45  am] 

MUJNQ  CODE  4M0^-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[P8-264-82] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS). 

Treas\iry. 

action:  Notice  and  request  for 

conunents. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biirden,  invites  the  general  public  and 
other  Federal  agencies  to  t^e  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conunents  concerning  an 
existing  final  regulation,  PS-264-82  (TD 
8508),  Adjustments  to  Basis  of  Stock 
and  bidebtedness  to  Shareholders  of  S 
Corporations  and  Treatment  of 
Distributions  by  S  Corporations  to 
Shareholders.  (Regulation  §§  1.1367- 
1(f),  1.1368-1(0, 1.1368-l(g)). 
DATES:  Written  comments  should  be 
received  on  or  before  Jime  14, 1999  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  bitemal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Faye  Bruce,  (202)  622-6665, 
Internal  Revenue  Service,  room  5577, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Adjustments  to  Basis  of  Stock 
and  Indebtedness  to  Shareholders  of  S 
Corporations  and  Treatment  of 
Distributions  by  S  Corporations  to 
Shareholders. 

OMB  Number:  1545-1139. 

Regulation  Project  Number:  PS-264- 
82. 

Abstract:  The  regulation  provides  the 
procedures  and  the  statements  to  be 
filed  by  S  corporations  for  making  the 
election  provided  under  Internal 
Revenue  Code  section  1368,  and  by 
shareholders  who  choose  to  reorder 


items  that  decrease  their  basis. 
Statements  required  to  be  filed  will  be 
used  to  verify  that  taxpayers  are 
complying  with  the  requirements 
imposed  by  Congress. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Time  Per  Respondent:  6 
min. 

Estimated  Total  Annual  Burden 
Hours:  200  hours. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  25, 1999. 
Garrick  R.  Shear. 
IRS  Reports  Qeaiantx  Officer. 
[FR  Doc.  99-^82  Filed  4-12-99;  8:45  am) 
BILUNQ  CODE  4830-01-0 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Amendment  to  Open  Meeting  of  the 
Citizen  Advocacy  Panel,  Paclfic- 
Nortiiwest  District 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice. 

SUMMARY:  The  meeting  location 

scheduled  for  April  24, 1999  (64  FR 

15205,  March  30. 1999),  has  been 

changed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  A.  Diamond  at  1-888-912- 

1227  or  206-220-6099. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  operational  meeting  of  the 
Qtizen  Advocacy  Panel  will  be  held 
Satiirday,  April  24, 1999,  9:00  a.m.  to 
5:00  p.m.  at  the  Heathman  Lodge, 
Sacajawea  Room,  7801  NE  Greenwood 
Drive,  Vancouver,  WA.  Due  to  limited 
conference  space,  notification  of  intent 
to  attend  the  meeting  must  be  made 
with  Deborah  Diamond. 

Ms.  Diamond  can  be  reached  at  1- 
888-912-1227  or  206-220-6099.  The 
public  is  invited  to  make  oral  comments 
from  10:00  am  to  11:00  am  on  Saturday, 
April  24, 1999.  Individual  comments 
will  be  limited  to  5  minutes.  If  you 
would  hke  to  have  the  CAP  consider  a 
written  statement,  please  call  1-888- 
912-1227  or  206-220-6099,  or  write 
Deborah  Diamond,  CAP  Office,  915  2nd 
Avenue;  M/S  W-406.  Seattle,  WA 
98174. 

The  Agenda  will  include  the 
following:  subcommittee  reports  and 
various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  April  5, 1999. 
Jack  Mannion, 
Q\ief,  Special  Projects. 
[FR  Doc.  99-9083  Filed  4-12-99;  8:45  am) 

BILUNO  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  Brooklyn  District 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

SUMMARY:  An  open  meeting  of  the 

Brooklyn  District  Citizen  Advocacy 
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Panel  will  be  held  in  Brooklyn,  New 

York. 

DATES:  The  meeting  will  be  held 

Tuesday,  April  20, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  McKeon  at  1-888-912-1227  or 

718-488-3555. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  operational  meeting  of  the 
Citizen  Advocacy  Panel  will  be  held 
Tuesday,  April  20, 1999,  6:00  p.m.  to 
9:00  p.m.  at  10  MetroTech  Center,  6th 
Floor,  625  Fulton  Street.  Brooklyn,  N.Y. 
11201.  Due  to  hmited  conference  space, 
notification  of  intent  to  attend  the 
meeting  must  be  made  with  Kevin 
McKeon.  Mr.  McKeon  can  be  reached  at 
1-888-912-1227  or  718-488-3555.  The 
pubUc  is  invited  to  make  oral  comments 
from  7:00  p.m.  to  8:00  p.m.  on  Tuesday, 
April  20, 1999.  Individual  comments 
will  be  limited  to  5  minutes. 

If  you  would  like  to  have  the  CAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  718-488-3555,  or 
write  Kevin  McKeon.  CAP  Office.  P.O. 
Box  R,  Brooklyn,  N.Y..  11202.  The 
Agenda  vvrill  include  the  following: 
initial  start  up  issues  and  various  IRS 
issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  elective 
advance  notice. 

Dated:  April  5, 1999. 
Jack  Mannion, 
Chief,  Special  Projects. 
[PR  Doc.  99-9084  Filed  4-12-99;  8:45  am] 
BILUNQ  CODE  4a3(M>1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  Citizen  Advocacy 
Panel,  So.  Fla  District 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


action:  Notice. 


SUMMARY:  An  open  meeting  of  the  So. 
Fla  Qtizen  Advocacy  Panel  will  be  held 
in  Sunrise,  Florida. 

DATES:  The  meeting  will  be  held  Friday, 
April  23, 1999  and  Saturday,  April  24, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Ferree  at  1-888-912-1227,  or 
954-423-7973. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Citizen 
Advocacy  Panel  will  be  held  Friday, 
April  23, 1999  from  6:00pm  to  9:00pm 
and  Saturday,  April  24, 1999  from 
9:00am  to  1:00  pm,  in  Room  225,  CAP 
Office,  7771  W.  Oakland  Park  Blvd., 
Sunrise,  Florida  33351.  The  public  is 
invited  to  make  oral  comments. 
Individual  comments  will  be  limited  to 
10  minutes.  If  you  would  like  to  have 
the  CAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  954- 
423-7973,  or  write  Nancy  Fenee,  CAP 
Office,  7771  W.  Oakland  Park  Blvd.  Rm. 
225,  Sunrise,  FL  33351.  Due  to  limited 
conference  space,  notification  of  intent 
to  attend  the  meeting  must  be  made 
with  Nancy  Ferree.  Ms.  Ferree  can  be 
reached  at  1-888-912-1227  or  954- 
423-7973. 

The  agenda  will  include  the 
following:  various  IRS  issue  updates 
and  reports  by  the  CAP  sub-groups. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  elective 
advance  notice. 

Dated:  April  5, 1999. 
Jack  Mannion, 
Chief,  Special  Projects. 
[FR  Doc.  99-9085  Filed  4-12-99;  8:45  am) 
BILLING  CODE  483(M>1-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhil>ltlon  Determinations: 
Portraits  by  Ingres:  Image  of  an 
"Epoch" 

agency:  United  States  Information 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27, 1978  (43  FR  133359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27, 1985  (50  FR  27393,  July  2, 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit 
"Portraits  by  Ingres:  Image  of  an 
Epoch",  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  The  National  Gallery  of  Art, 
Washington,  D.C.,  from  on  or  about  May 
23, 1999,  until  on  or  about  August  22, 
1999,  The  Metropolitan  Museum,  New 
York,  N.Y.,  from  on  or  about  September 
27, 1999,  to  on  or  about  January  2,  2000 
is  in  the  national  interest.  Public  Notice 
of  these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  list  of  exhibit  items  or  for 
other  information,  contact  Neila 
Sheahan,  Assistant  General  Counsel, 
Office  of  the  General  Coimsel  at  202/ 
619-5030.  The  address  is  Room  700, 
U.S.  Information  Agency.  301  4th  Street. 
S.W.,  Washington.  D.C.  20547-0001. 

Dated:  April  7. 1999. 
Les  Jin, 

General  Counsel. 

[FR  Doc  99-9138  Filed  4-12-99;  8:45  am) 
BILLING  CODE  8230-01-«l 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con'ections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtwre  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Revised  Non-Foreign  Overseas  Per 
Diem  Rates 

Correction 

In  notice  document  99-8359 
beginning  on  page  16712  in  the  issue  of 
Tuesday.  April  6. 1999,  make  the 
following  correction: 

On  page  16712,  the  table  for  the 
"revised  non-foreign  overseas  per  diem 
rates"  should  read  as  listed  below: 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


MAXIMUM 

MAXIMUM 

. 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B)    .    (C) 

ALASKA: 

ANCHORAGE  [INCL  NAV  RES] 

05/01  -  09/30 

161 

63 

224 

03/01/99 

10/01  -  04/30 

89 

56 

145 

03/01/99 

BARROW 

115 

73 

188 

03/01/99 

BETHEL 

105 

60 

165 

03/01/99 

COLD  BAY 

110 

68 

178 

03/01/99 

CORDOVA 

85 

62 

147 

03/01/98 

CRAIG 

05/01  --  08/31 

95 

66 

161 

05/01/97 

09/01  --  04/30 

79 

64 

143 

05/01/97 

DEADHORSE 

80 

67 

147 

03/01/99 

DENALI  NATIONAL  PARK 

06/01  --  08/31 

lis 

52 

167 

03/01/98 

09/01  --  05/31 

90 

50 

140 

03/01/98 

DILLINGHAM 

95 

59 

154 

08/01/98 

DUTCH  HARBOR-UNAIASKA 

110 

71 

181 

03/01/99 

EARECKSON  AIR  STATION 

80 

57 

137 

03/01/99 

EIBLSON  AFB 

05/15  --  09/15 

118 

58 

176 

03/01/99 

09/16  --  05/14 

81 

54 

135 

03/01/99 

ELMENDORF  AFB 

05/01  -  09/30 

161 

63 

224 

03/01/99 

10/01  -  04/30 

89 

56 

145 

03/01/99 

FAIRBANKS 

05/15  --  09/15 

118 

58 

176 

03/01/99 

09/16  --  05/14 

81 

54 

135 

03/01/99 

FT.  RICHARDSON 

05/01  -  09/30 

161 

63 

224 

03/01/99 

10/01  -  04/30 

89 

56 

145 

03/01/99 

FT.  WAINWRIGHT 

05/15  --  09/15 

118 

58 

176 

03/01/99 

09/16  --  05/14 

81 

54 

135 

03/01/99 

GLENNALLEN 

90 

52 

142 

10/01/98 

HEALY 

06/01  --  08/31 

115 

52 

167 

03/01/98 

09/01  --  05/31 

90 

50 

140 

03/01/98 

HOMER 

05/15  --  09/15 

115 

58 

173 

03/01/99 

09/16  --  05/14 

98 

57 

155 

03/01/99 

JUNEAU 

105 

68 

173 

03/01/99 

KAKTOVIK 

175 

74 

249 

03/01/99 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    ♦ 

(B)    = 

(C) 

KAVIK  CAMP 

125 

69 

194 

03/01/99 

KENAI-SOLDOTNA 

05/01  --  09/30 

114 

63 

177 

03/01/99 

10/01  --  04/30 

76 

59 

135 

03/01/99 

KENNICOTT 

149 

68 

217 

10/01/98 

KETCHIKAN 

05/01  --  09/30 

110 

74 

184 

03/01/99 

10/01  --  04/30 

88 

73 

161 

03/01/99 

KING  SALMON 

101 

70 

17X 

03/01/99 

KLAHOCK 

05/01  --  08/31 

95 

66 

161 

05/01/97 

09/01  --  04/30 

79 

64 

143 

05/01/97 

KODIAK 

99 

67 

166 

03/01/99 

KOTZEBUB 

05/01  --  08/31 

137 

75 

212 

03/01/99 

09/01  --  04/30 

73 

61 

134 

03/01/99 

KULIS  AGS 

05/01  -  09/30 

161 

63 

224 

03/01/99 

10/01  -  04/30 

69 

56 

145 

03/01/99 

MCCARTHY 

149 

68 

217 

10/01/98 

METLAKATLA 

05/30  -  10/01 

85 

52 

137 

03/01/99 

10/02  -  05/29 

78 

51 

129 

03/01/99 

MURPHY  DOME 

05/15  --  09/15 

118 

58 

176 

03/01/99 

09/16  --  05/14 

81 

54 

135 

03/01/99 

NOME 

03/01  -  03/31 

117 

58 

175 

03/01/99 

04/01  -  02/29 

92 

56 

148 

03/01/99 

NUIQSUT 

120 

69 

189 

03/01/99 

PETERSBURG 

87 

57 

144 

03/01/99 

POINT  HOPE 

130 

70 

200 

03/01/99 

POINT  LAY 

105 

67 

172 

03/01/99 

PRUDHOE  BAY 

80 

67 

147 

03/01/99 

SEWARD 

05/01  --  09/30 

122 

65 

187 

03/01/99 

10/01  --  04/30 

86 

€1 

147 

03/01/99 

SITKA-MT.  EDGECOMBE 

04/01- --  09/04 

101 

60 

161 

03/01/98 

09/05  --  03/31 

83 

59 

142 

03/01/98 

SKAGHAY 

05/01  --  09/30 

110 

74 

184 

03/01/99 

10/01  --  04/30 

88 

73 

161 

03/01/99 

Civilian  Bulletin  No.  206 


Page  3 


18078 


Federal  Register  /  Vol.  64,  No.  70/  Tuesday,  April  13,  1999  /  Corrections 


Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  employees. 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

<B> 

(C) 

SPRUCE  CAPE 

99 

67 

166 

03/01/99 

TANANA 

03/01  -  03/31 

117 

58 

175 

03/01/99 

04/01  -  02/29 

92 

56 

148 

03/01/99 

UMIAT 

107 

33 

140 

03/01/99 

VALDEZ 

05/15  --  10/01 

110 

63 

173 

03/01/99 

10/02  --  05/14 

84 

60 

144 

03/01/99 

WAINVTRIGHT 

127 

82 

209 

03/01/99 

WRANGELL 

05/01  --  09/30 

110 

74 

184 

03/01/99 

10/01  --  04/30 

88 

73 

161 

03/01/99 

YAKUTAT 

110 

68 

178 

03/01/99 

[OTHER] 

80 

57 

137 

03/01/99 

AMERICAN  SAMOA: 

AMERICAN  SAMOA 

73 

S3 

126 

03/01/97 

GUAM: 

GUAM  (INCL  ALL  MIL  INSTAL) 

150 

79 

229 

05/01/98 

HAWAII: 

CAMP  H  M  SMITH 

110 

61 

171 

07/01/97 

EASTPAC  NAVAL  COMP  TELE  AREA 

110 

61 

171 

07/01/97 

FT.  DERUSSEY 

110 

61 

171 

07/01/97 

FT.  SHAFTER 

110 

61 

171 

07/01/97 

HICKAM  AFB 

110 

61 

171 

07/01/97 

HONOLULU  NAVAL  6  MC  RES  CTk 

110 

61 

171 

07/01/97 

ISLE  OF  HAWAII:  HILO 

80 

52 

132 

06/01/98 

ISLE  OF  HAWAII:  OTHER 

100 

54 

154 

06/01/98 

ISLE  OF  KAUAI 

05/01  --  11/30 

115 

62 

177 

06/01/98 

12/01  --  04/30 

136 

64 

200 

06/01/98 

ISLE  OF  KURE 

60 

41 

101 

07/01/97 

ISLE  OF  MAUI 

112 

64 

176 

06/01/98 

ISLE  OF  OAHU 

110 

61 

171 

07/01/97 

KANEOHE  BAY  MC  BASE 

110 

61 

171 

07/01/97 

KEKAHA  PACIFIC  MISSILE  RANGE 

FAC 

05/01  --  11/30 

115 

62 

177 

06/01/98 

12/01  --  04/30 

136 

64 

200 

06/01/98 

RILAUEA  MILITARY  CAMP 

80 

52 

132 

06/01/98 

LULUALEI  NAVAL  MAGAZINE 

110 

61 

171 

07/01/97 

NAS  BARBERS  POINT 

110 

61 

171 

07/01/97 

PEARL  HARBOR  [INCL  ALL  MILITARY] 

110 

61 

171 

07/01/97 

SCHOFIELD  BARRACKS 

110 

61 

171 

07/01/97 
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Maucimuffi  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Conmonwealths 
of  Puerto  Rico  and  the  Northern  Mariauia  Islands  and  Possessions  of  the  United 
States  by  Federal  Government  civilian  enqployees. 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

WHEELER  ARMY  AIRFIELD 

110 

61 

171 

07/01/97 

[OTHER] 

79 

62 

141 

06/01/93 

JOHNSTON  ATOLL: 

JOHNSTON  ATOLL 

13 

9 

22 

07/01/97 

MIDWAY  ISLANDS: 

MIDWAY  ISLANDS  [INCL  ALL  MIL] 

60 

41 

101 

07/01/97 

NORTHERN  MARIANA  ISLANDS: 

ROTA 

105 

71 

176 

05/01/97 

SAIPAN 

170 

78 

248 

05/01/97 

[OTHER] 

61 

53 

114 

05/01/97 

PUERTO  RICO: 

- 

BAYAMON 

04/16  --  11/14 

117 

67 

184 

09/01/98 

11/15  --  04/15 

148 

70 

218 

09/01/98 

CAROLINA 

04/16  --  11/14 

117 

67 

184 

09/01/98 

11/15  --  04/15 

148 

70 

218 

09/01/98 

FAJARDO  [INCL  CEIBA,  LUQUILLO 

6  HUMACAO] 

82 

60 

142 

03/01/98 

FT.  BUCHANAN  [INCL  GSA  SVC  CTB 

:,  GUAYNABO] 

04/16  --  11/14 

117 

67 

184 

09/01/98 

11/15  --  04/15 

148 

70 

218 

09/01/98 

LUIS  MDNOZ  MARIN  lAP  AGS 

04/16  --  11/14 

117 

67 

184 

09/01/98 

11/15  --  04/15 

148 

70 

218 

09/01/98 

MAYAGUEZ 

94 

60 

154 

06/01/98 

PONCE 

101 

67 

168 

09/01/98 

ROOSEVELT  ROADS  &  NAV  STA 

82 

60 

142 

03/01/98 

SABANA  SBCA  [INCL  ALL  MILITARY] 

04/16  --  11/14 

117 

67 

184 

09/01/98 

11/15  --  04/15 

148 

70 

218 

09/01/98 

SAN  JUAN  &  NAV  RES  STA 

04/16  --  11/14 

150 

70 

220 

04/01/99 

11/15  --  04/15 

167 

72 

239 

04/01/99 

[OTHER] 

66 

57 

123 

09/01/98 

VIRGIN  ISLANDS  (U.S.) : 

ST.  CROIX 

04/15  --  12/14 

107 

75 

182 

08/01/98 

12/15  --  04/14 

131 

78 

209 

08/01/98 

ST.  JOHN 

04/15  --  12/14 

286 

89 

375 

08/01/98 

12/15  --  04/14 

413 

102 

515 

08/01/98 
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LOCALITY 

MAXIMUM 
LODGING 
AMOUNT 
(A)    ♦ 

MAXIMUM 
MfclB     PER  DIEM 
RATE     RATE 
(B)    -    (C) 

EFFECTIVE 
DATE 

ST.  THOMAS 

04/15  --  12/14 
12/15  --  04/14 
MAKE  ISLAND: 

WAKE  ISLAND 

171 
285 

60 

75 
87 

32 

246 
372 

92 

08/01/98 
08/01/98 

09/01/98 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  241 

Request  for  Comment  Concaming 
Quidas  for  the  Dog  and  Cat  Food 
Industry 

Correction 

In  proposed  rule  document  99-6597, 
begiiming  on  page  13368,  in  the  issue  of 
Thiursday,  March  18, 1999,  make  the 
following  corrections: 

1.  On  page  13369,  in  the  first  column, 
under  the  heading  H.  Regulatory 
Review  Program,  in  the  second  line 
from  the  bottom,  "technologies"  should 
read  "technological". 

2.  On  the  same  page,  in  the  same 
column,  imder  the  heading  m.  Request 
for  Comment,  in  paragraph  (2),  in  the 
fourth  line,  "effect"  shoiild  read 
"affect". 


3.  On  the  same  page,  in  the  same 
column,  under  the  same  heading,  in 
paragraph  (6),  in  the  last  line  of  the 
column,  "good"  should  read  "food". 
(FR  Doc  C9-6597  Filed  4-12-99;  8:45  am] 
BIUMQ  COOE  1MS-01-O 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  256 

Request  for  Comment  Concerning  the 
Guides  for  the  Law  Book  Industry 

Correction 

In  proposed  rule  dociunent  99-6596, 
beginning  on  page  13369,  in  the  issue  of 
Thursday,  March  18, 1999,  make  the 
following  corrections: 

1.  On  page  13369,  in  the  third 
column,  in  the  ninth  line,  after 
"seventeen"  add  "guides". 


2.  On  the  same  page,  in  the  same 
column,  in  the  first  paragraph,  in  the 
seventh  line,  "property"  should  read 
"properly",  and  in  the  eighth  line 
"sole"  shoiild  read  "sold". 

3.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
30th  line,  after  "have"  add  "not". 

4.  On  page  13370,  in  the  first  coliunn, 
in  the  second  line,  "soUcitation"  should 
read  "solicitations". 

5.  On  the  same  p^e,  in  the  same 
column,  in  the  first  full  paragraph,  in 
the  first  line,  "practice"  should  read 
"practices",  and  in  the  10th  line, 
"related"  should  read  "relate". 

6.  On  the  same  page,  in  the  same 
column,  in  the  second  full  paragraph,  in 
the  fifth  line,  "provides"  shoiild  read 
"provide". 

IFR  Doc.  C9-6596  Filed  4-12-99;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

12  CFR  Part  1750 
RIN2S50-AA02 

Risk-Based  Capital 

agency:  Office  of  Federal  Housing 

Enterprise  Oversight,  HUD. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  is 
directed  by  the  Federal  Housing 
Enterprises  Financial  Safety  and 
Soimdness  Act  of  1992  to  develop  a 
risk-based  capital  regulation  for  Freddie 
Mac  and  Fannie  Mae  (collectively,  the 
Enterprises).  The  regulation  specifies 
the  risk-based  capital  stress  test  that  vfiW 
determine  the  amount  of  capital  an 
Enterprise  is  required  to  hold  to 
maintain  positive  capital  throughout  a 
ten-year  period  of  economic  stress.  The 
results  of  the  risk-based  capital  stress 
test  will  be  used  to  determine  each 
Enterprise's  risk-based  capital 
requirements  and,  along  with  the 
minimum  capital  requirement,  to 
determine  each  Enterprise's  capital 
classification  for  purposes  of  possible 
supervisory  action. 

This  Notice  of  Proposed  Rulemaking 
is  the  second  of  two  notices  of  proposed 
rulemaking  pertaining  to  the  risk-based 
capital  regulation,  both  of  which 
respond  to  comments  received  on  the 
Advance  Notice  of  Proposed 
Rulemaking.  The  first  Notice  of 
Proposed  Rulemaking  describes  the 
mediodology  and  rationale  OFHEO  used 
to  identify  the  proposed  benchmark  loss 
experience,  which  is  used  to  determine 
Enterprise  credit  losses  during  the  stress 
test,  and  proposes  the  use  of  OFHEO's 
House  Price  Index  in  the  stress  test.  The 
second  Notice  of  Proposed  Rulemaking 
specifies  the  interest  rate  risk  and  other 
components  of  the  stress  test,  as  well  as 
the  overall  structure  of  the  test. 
dates:  Comments  regarding  this  NPR 
must  be  received  in  writing  on  or  before 
August  11. 1999. 

ADDRESSES:  Send  written  comments  to 
Anne  E.  Dewey,  General  Counsel,  Office 
of  General  Counsel,  Office  of  Federal 
Housing  Enterprise  Oversight,  1700  G 
Street,  NW.,  Fourth  Floor,  Washington, 
D.C.  20552.  Written  comments  may  also 
be  sent  by  electronic  mail  at 
RegComments@OFHEO.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Lawler.  Director  of  Policy 
Analysis  and  Chief  Economist;  David  J. 


Pearl,  Director,  Office  of  Research, 
Analysis  and  Capital  Standards;  or  Gary 
L.  Norton,  Deputy  General  Coimsel, 
Office  of  General  Counsel,  Office  of 
Federal  Housing  Enterprise  Oversight, 
1700  G  Street,  NW.,  Foiuth  Floor, 
Washington,  D.C.  20552,  telephone 
(202)  414-3800  (not  a  toll-free  number). 
The  telephone  number  for  the 
Telecommimications  Device  for  the  Deaf 
is  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION:  The 
Supplementary  Information  is  organized 
according  to  this  table  of  contents: 

I.  Introduction 

A.  Background 

B.  Statutory  Requirements  for  Risk-Based 
Capital 

C.  History  of  the  Development  of  the 
Regulation 

II.  Structure  and  Operation  of  the  Regulation 

A.  Sununary  of  the  Stress  Test 

1.  Introduction 

2.  Data 

3.  Stress  Test  Conditions 

4.  Mortgage  Performance 

5.  Other  Credit  Factors 

6.  Cash  Flows 

7.  Enterprise  Operations  &  Taxes 

8.  Financial  Reporting 

9.  Calculation  of  the  Risk-based  Capital 
Requirement 

B.  Sensitivity  of  Capital  Requirement  to 
Risk 

1.  MBS  Guarantees  (Sold  Loans) 

2.  Commitments 

3.  Assets  and  Liabilities 

4.  Administrative  Costs 

5.  External  Economic  Conditions 

C.  Implications  of  the  Proposed  Rule 

1.  Capital  Requirements  Under  the 
Proposed  Rule 

2.  Enterprise  Adjustments  to  Meet  the 
Proposed  Standard 

3.  Guarantee  Fees 

4.  Mortgage  Interest  Rates 

III.  Issues,  Alternatives  Considered 

A.  Mortgage  Performance 

1.  Statutory  Requirements 

2.  Overview  of  Mortgage  Performance 

3.  Statistical  Models  of  Mortgage 
Performance 

4.  General  Methodological  Issues 

5.  Default/Prepayment  Issues 

6.  Loss  Severity 

7.  Relating  Losses  to  the  Benchmark  Loss 
Experience 

8.  Inflation  Adjustment 

B.  Interest  Rates 

1.  Yields  on  Treasury  Securities 

2.  Yields  of  Non-Treasury  Instruments 
C  Mortgage  Credit  Enhancements 

1.  Back^und 

2.  Modeling  Approach 

3.  Comments  and  Alternatives  Considered 

D.  Liabilities  and  Derivatives 

1.  Modeling  Methodology 

2.  Foreign  Currency  Linked  or  Unusual 
Instruments 

3.  Call  and  Cancellation  Options 

4.  Counterparty  Risk 

E.  Non-mortgage  Investments 

F.  Other  Housing  Assets 

1.  Mortgage  Revenue  Bonds 


2.  Private  Label  REMICs 

3.  Interests  in  Partnerships  and  Joint 
Ventures 

G.  Commitments 

1.  Definition  of  the  Term  "Commitment" 

2.  Retained  vs.  Securitized  Mortgages 

3.  Modeling  Delivery  Percentages 

4.  Delivery  Timing 

5.  Loan  Mix  Distribution 

6.  No  New  Business  Rule 

H.  New  Debt  and  Investment  Rules 

1.  Rationale  for  New  Debt  and  New 
Investment  Rules 

2.  Analysis  of  ANPR  Comments 
I.  Operating  Expenses 

).  Dividends  and  Other  Capital 
Distributions 

1.  Introduction 

2.  Statutory  Provisions 

3.  Proposed  Approach 

4.  Analysis  of  ANPR  Comments 

K.  Other  Off-Balance  Sheet  Guarantees 
L.  Calculation  of  the  Risk-Based  Capital 
Requirement 

1.  Proposed  Approach  to  Calculating 
Capital 

2.  Justification  for  Using  a  Present  Value 
Approach 

IV.  Technical  Supplement 

A.  Purpose  and  Scope 

B.  Single  Family  Default/Prepayment 

1.  Introduction 

2.  Conceptual  Framework 

3.  Data 

4.  Specification  of  the  Statistical  Model 

5.  Explanatory  Variables  for  Default  and 
Prepayment 

6.  Empirical  Results 

7.  AppUcation  of  the  Models  in  the  Stress 
Test 

8.  Consistency  with  the  Historical 
Benchmark  Experience 

9.  References 

C.  Single  Family  Loss  Severity 

1.  Introduction 

2.  Conceptual  Framework 

3.  Data 

4.  Statistical  Analysis 

5.  Consistency  with  the  Benchmark  Loss 
Experience 

6.  Application  to  the  Stress  Test 

7.  References 

D.  Multifamily  Default/Prepayment 

1.  Introduction  and  Conceptual  Framework 

2.  Historical  Data 

3.  Statistical  Estimation 

4.  Explanatory  Variables 

5.  Results  of  the  Statistical  Estimation  of 
Deibult  and  Prepayment  Equations 

6.  Application  to  the  Stress  Test 

7.  References 

E.  Multifamily  Loss  Severity 

1.  Introduction 

2.  Conceptual  Framework 

3.  Sources  of  Data 

4.  Data  Analysis 

5.  Application  to  the  Stress  Test 

6.  References 

F.  Property  Valuation 

1.  Introduction 

2.  Conceptual  Framework 

3.  Data  Sources 

4.  Statistical  Analysis 
V.  Regulatory  Impact 

A.  Executive  Order  12612,  Federalism 

B.  Executive  Order  12866,  Regulatory 
Planning  and  Review 
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C.  Executive  Order  12988,  Qvil  Justice 
Reform 

D.  Regulatory  Flexibility  Act 

E.  Paperwork  Reduction  Act 

L  Introduction 

A.  Background 

The  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  was 
estabUshed  by  title  Xm  of  the  Housing 
and  Commimity  Development  Act  of 
1992,  Pub.  L.  No.  102-550,  known  as 
the  Federal  Housing  Enterprises 
Financial  Safety  and  Soundness  Act  of 
1992  (1992  Act).  OFHEO  is  an 
independent  office  within  the  U.S. 
Department  of  Housing  and  Urban 
Development  (HUD)  with  responsibility 
for  ensuring  that  the  Federal  Home  Loan 
Mortgage  Corporation  (Freddie  Mac) 
and  tiie  Federal  National  Mortgage 
Association  (Fannie  Mae)  (collectively, 
the  Enterprises)  are  adequately 
capitalized  and  operating  in  a  safe  and 
sound  manner.  Included  among  the 
express  statutory  authorities  of 
OFHEO's  Director  (the  Director)  is  the 
authority  to  issue  regulations 
establishing  minimum  and  risk-based 
capital  standards.^ 

Fannie  Mae  and  Freddie  Mac  are 
Government-sponsored  Enterprises  with 
important  public  purposes.  ^  These 
include  providing  liquidity  to  the 
residential  mortgage  market  and 
increasing  the  availability  of  mortgage 
credit  benefiting  low-and  moderate- 
income  families  and  areas  that  are 
imderserved  by  lending  institutions. 
The  Enterprises  engage  in  two  principal 
businesses:  investing  in  residential 
mortgages  and  guaranteeing  secvuities 
backed  by  residential  mortgages.  The 
securities  the  Enterprises  guarantee  and 
the  debt  instruments  they  issue  are  not 
backed  by  the  full  faith  and  credit  of  the 
United  States  and  nothing  in  this 
doaunent  should  be  construed 
otherwise.  3  Yet  financial  markets  accord 
the  Enterprises'  secxmties  preferential 
treatment  relative  to  seciuities  issued  by 
potentially  higher-capitalized,  fully 
private,  but  otherwise  comparable  firms. 
The  market  prices  for  Enterprise  debt 
and  mortgage-backed  securities,  and  the 
fact  that  die  market  does  not  require  that 
those  securities  be  rated  by  a  national 
rating  agency,  suggest  that  investors 
perceive  that  the  government  impUcitly 
guarantees  those  securities.  This 


perception  evidently  arises  from  the 
public  purposes  of  ihe  Enterprises,  their 
Congressional  charters,  their  potential 
direct  access  to  U.S.  Department  of 
Treasury  (Treasury)  funds,  and  the 
statutory  exemptions  of  their  debt  and 
mortgage-backed  securities  (MBS)  from 
otherwise  mandatory  investor 
protection  provisions.* 

Congress  created  OFHEO  as  the  safety 
and  soundness  regulator  of  the 
Enterprises  to  reduce  their  risk  of 
failure.  Although  each  Enterprise  at  the 
time  had  experienced  profitability  and 
sustained  growth.  Congress  determined 
that  there  was  a  need  for  a  strong  and 
independent  regulator  to  promote  the 
capital  adequacy  of  the  Enterprises.  This 
determination  was  groiuided  in  the 
recognition  of  many  factors,  including 
(1)  the  important  public  piupose  served 
by  the  Enterprises  in  the  secondary 
market  for  residential  mortgages,  and  (2) 
the  Enterprises'  important  role  in 
providing  access  to  mortgage  credit  in 
central  cities,  rural  regions,  and 
tmderserved  areas. 

Another  important  factor  leading  to 
OFHEO's  creation  was  the  recognition 
that  the  Enterprises  are  largely  insulated 
from  private  market  discipline  relative 
to  fully  private  firms.  This  insulation 
results  from  the  apparent  investor 
perception  of  an  implied  guarantee,  and 
is  best  exemplified  by  the  maricet's 
acceptance  of  Fannie  Mae  sectmties  in 
the  early  1980s  and  the  Farm  Credit 
System's  securities  in  the  mid-1980s 
when  these  GSEs  were  experiencing 
financial  difficulties.  The  absence  of 
normal  market  discipUne  on  risk-taking 
is  a  strong  argiunent  for  efiiective 
government  regulation,  including 
capital  regulation. 

Congress  was  also  concerned  about 
the  serious  disruptions  to  the  nation's 
housing  markets  that  could  result  bom 
an  Enterprise's  failure.  In  introducing 
legislation  in  the  House  of 
Representatives,  then  House  Banking 
Committee  Chairman  Henry  Gonzalez 
noted  that — 

The  savings  and  loan  crisis  and  the  large 
losses  incurred  by  the  Federal  Government  to 
resolve  the  crisis,  raises  concerns  about  the 
scope  of  other  potential  liabilities  of  the 
United  States,  including  the  liabilities  of 
Fannie  Mae,  Freddie  Mac,  and  the  (Federal 
Home  Loan]  banks.  These  entities  are 
privately  owned  federally  chartered 


enterprises  established  to  meet  certain  credit 
needs.  Together  they  have  more  than  S800 
billion  in  mortgage-related  habilities.' 

In  expressing  his  view  that  the 
legislation  did  not  go  far  enough  to 
ensure  the  Enterprises'  safety  and 
soundness,  then  Ranking  Minority 
Member  Jim  Leach  stated  that — 

If  there  is  a  singular  lesson  of  the  1980's, 
it  is  that  prudential  capital  ratios  are  critical 
not  only  for  providing  a  cushion  between  an 
institution's  liabilities  and  the  taxpayer's 
pocket  book,  but  they  ground  institutional 
decision-making  in  less  risky  behavior. 
Where  there  is  minimal  private  capital  at  risk 
there  is  always  an  inordinate  incentive  to  bet 
the  bank  on  speculative  investments  or 
interest  rate  moves.  And  perhaps  most 
consequently,  capital  ratios  determine 
constraints  on  growth.  If  institutions  are 
allowed  50  or  100  to  1  leveraging,  as 
ocoirred  so  recently  in  the  thrift  industry, 
imprudent  or  conflict  driven  decision  making 
can  too  quickly  cause  disproportionate 
growth  in  certain  institutions,  industries  and 
parts  of  the  country,  with  the  taxpayer  on  the 
hne  for  management  stupidity,  foul  play  or 
bad  luck. 

Fortimately,  both  GSEs  are  well  nm  today. 
Fannie,  in  particular  has  been  a  major  market 
wiimer  as  the  cost  of  funds  has  decUned  with 
more  restrained  levels  of  inflation.  But 
Congress  must  understand  that  if  interest 
rates  had  gone  up  rather  than  down  in  the 
1980's,  Fannie  Mae  would  be  the  single 
largest  institutional  liability  the  U.S. 
govenunent  would  ever  have  been  forced  to 
oversee." 

Similarly,  the  Senate  Report '  stated 
that- 
Past  performance  indicates  that  [the  risks 
of  an  Enterprise's  failure]  are  not  just 
hypotheUcal.  While  both  GSEs  are  currently 
very  prosperous,  HUD  estimated  in  a  1986 
report  to  Congress,  that  Fannie  Mae  was 
insolvent  on  a  marked-to-market  basis  at 
year-end  1978  and  did  not  return  to  solvency 
until  1985.  Its  negative  net  worth  reached  a 
peak  of  more  than  $20  billion  in  1981,  which 
was  roughly  20  percent  of  its  outstanding 
liabilities.  Its  recovery  owed  partly  to 
improved  management,  but  also,  in 
considerable  measure  to  fortuitous  declines 
in  interest  rates." 

Because  of  Congress'  concerns, 
OFHEO  was  established  as  the  safety 
and  soundness  regulator  of  Fannie  Mae 
and  Freddie  Mac.  OFHEO  is  responsible 
for  conducting  examinations  to  ensure 
the  Enterprises'  safety  and  soundness 
and  establishing  and  enforcing 
compliance  with  two  types  of  capital 


>  1992  Act,  section  1313(b)(1)  (12  U.S.C. 
4513(b)(1)). 

2 1992  Act,  sections  1331-38  (12  U.S.C.  4561-67. 
4562  note). 

'  See.  Federal  Home  Loan  Mortgage  Corporation 
Act,  section  306(h)(2)  (12  U.S.C.  1455(h)(2)): 
Federal  National  Mortgage  Association  Charter  Act, 
section  304(b)  (12  U.S.C.  1719(b));  and  1992  Act. 
section  1302(4)  (12  U.S.C.  4501(4)). 


*See.  e.g.,  12  U.S.C  24  (authorizing  unlimited 
investment  by  national  banks  in  obligations  of  or 
Issued  by  the  Enterprises);  12  U.S.C.  1455(g), 
1719(d),  1723(c)  (exempting  securities  from 
oversight  from  Federal  regulators);  15  U.S.C  77r- 
1(a)  (preempting  State  law  that  would  treat 
Enterprise  securities  differently  from  obligations  of 
the  United  States  for  investment  purposes);  15 
U.S.C.  77r-l(c)  (exempUng  Enterprise  securities 
from  State  blue  sky  laws). 


'Coroments  by  Rep.  Gonzalez  upon  introducing 
H.R.  2900, 137  Cong.  Rec.  H5497  (July  16. 1991). 

■Dissenting  views  of  Rep.  Leach,  Government- 
Sponsored  Housing  Enterprises  Financial  Safety 
and  Soundness  Act  of  1991.  H.R.  Rep.  No.  102-206 
on  H.R.  2900.  at  114  (1991)  (House  Report). 

'  Federal  Housing  Enteqtrises  Regulatory  Refonn 
Act  of  1992.  S.  Rep.  No.  102-282  (1992)  (Senate 
Report). 

•S.  Rep.  No.  102-282.  at  10  (1992). 


18086 


Federal  Register /Vol.  64,  No.  70 /Tuesday.  April  13,  1999 /Proposed  Rules 


standards  required  by  the  1992  Act.  The 
first  is  the  minimum  capital  standard.^ 
Using  this  standard,  which  is  based  on 
a  set  of  leverage  ratios,  OFHEO  has 
classified  each  Enterprise's  capital 
position  every  quarter  since  OFHEO's 
inception.  After  initially  using  an 
interim  procedure,  OFHEO  published  a 
rule  regarding  minimiun  capital,  which 
incorporates  a  more  careful  evaluation 
of  the  credit  risks  associated  with  swaps 
and  other  off-balance  sheet 
obligations.  ^0  The  resulting  standard  is 
comparable  in  its  construction  to  the 
risk-based  capital  standards  of  other 
financial  institution  regulators. 

The  second  capital  standard  required 
by  the  1992  Act  is  the  risk-based  capital 
standard.  This  standard  requires  each 
Enterprise  to  hold  sufficient  capital  to 
survive  a  ten-year  period  characterized 
by  adverse  credit  losses  and  large 
movements  in  interest  rates,  plus  an 
additional  amoimt  to  cover  management 
and  operations  risk.^^  The  level  of 
capitd  >2  required  under  this  standard 
for  an  Enterprise  will  reflect  that 
Enterprise's  specific  risk  profile  at  the 
beginning  of  each  quarter  for  which  the 
stress  test  will  be  run. 

The  risk-based  standard  is  an 
essential  component  of  the  safety  and 
soundness  regulation  of  the  Enterprises. 
Without  the  risk-based  stemdard,  an 
Enterprise  might  adopt  risk  positions  of 


•1992  Act,  section  1362  (12  U.S.C.  4612). 

><>12  CFR  1750.4;  see  Minimum  Capital.  Final 
Rule.  61  FR  35607.  July  8. 1996. 

"  1992  Act,  section  1361  (12  U.S.C.  4611). 

"For  purposes  of  the  risk-based  capital  standard, 
the  term  "capital"  means  "total  capital"  as  defined 
under  section  1303(18)  of  the  1992  Act  (12  U.S.C. 
4502(18))  to  mean  the  sum  of  the  following: 

(A)  The  core  capital  of  the  enterprise: 

(B)  A  general  allowance  for  foreclosure  losses, 
which — 

(i)  shall  include  an  allowance  for  portfolio 
mortgage  losses,  an  allowance  for  nonreimbursable 
foreclosure  costs  on  government  claims,  and  an 
allowance  for  liabilities  reflected  on  the  balance 
sheet  for  the  enterprise  for  estimated  foreclosure 
losses  on  mortgage-backed  securities:  and 

(it)  shall  not  include  any  reserves  of  the 
enterprise  made  or  held  against  specific  assets. 

(C)  Any  other  amounts  from  sources  of  funds 
available  to  absorb  losses  incurred  by  the 
enterprise,  that  the  Director  by  regulation 
determines  are  appropriate  to  include  in 
determining  total  capital. 

The  term  "core  capital"  is  defined  under  section 
1303(4)  of  the  1992  Act  (12  U.S.C.  4502(4))  to  mean 
the  sum  of  the  following  (as  determined  in 
accordance  with  generally  accepted  accounting 
principles): 

(A)  The  par  or  stated  value  of  outstanding 
common  stock. 

(B)  The  par  or  stated  valu?  of  outstanding 
perpetual,  noncumulative  preferred  stock. 

(C)  Paid-in  capital. 
P)  Retained  earnings. 

The  core  capital  of  an  enterprise  shall  not  include 
any  amounts  that  the  enterprise  could  be  required 
to  pay,  at  the  option  of  investors,  to  retire  capital 
instiniments. 


sufficient  magnitude  to  make  a  capital 
level  that  just  meets  the  minimum 
standard  inadequate  for  maintaining  a 
safe  and  sound  financial  condition. 

However,  the  risk-based  standard 
cannot,  by  itself,  ensure  sufficient 
capital  to  meet  all  contingencies.  While 
the  interest  rate  and  credit  stresses  that 
are  incorporated  in  the  stress  test,  as 
specified  by  statute,  are  historically 
unprecedented,  future  economic 
environments  may  be  even  more 
adverse.  Additionally,  the  natiire  of 
actual  future  stresses  may  differ  from 
the  precise  stresses  incorporated  in  the 
model.  Furthermore,  the  model  contains 
factors  such  as  mortgage  default  and 
prepayment  rates  that  are  based  on 
historical  experience  and  therefore  may 
be  less  adverse  than  those  actually 
occurring  in  future  economic 
environments.  Similarly,  the 
consequences  of  risks  other  than  interest 
rate  and  credit  risks  may  also  prove 
more  serious  than  the  fixed  proportional 
amount  allowed  for  management  and 
operations  risk. 

In  addition  to  the  risk-based  standard, 
there  is  a  minimiun  capital  standard, 
which  requires  that  in  the  absence  of 
large  measurable  risks,  the  Enterprise 
maintain  a  minimally  acceptable  level 
of  capital.  Complementing  the  two 
capital  standards  are  OFHEO's 
examination  and  enforcement 
authorities,  which  provide  the 
knowledge  and  authority  necessary  to 
require  prudent  management  practices 
in  all  environments.  All  of  these 
regulatory  mechanisms  operate  in 
tandem  to  promote  the  safety  and 
soundness  of  the  Enterprises. 

B.  Statutory  Requirements  for  Risk- 
Based  Capital 

The  1992  Act  requires  that  OFHEO, 
by  regulation,  establish  a  risk-based 
capital  test  (known  as  the  stress  test) 
which,  when  applied  to  an  Enterprise, 
shall  determine  that  amoimt  of  total 
capital  for  the  Enterprise  that  is 
sufficient  for  the  Enterprise  to  maintain 
positive  capital  during  the  stress  period. 
The  1992  Act  also  provides  that,  in 
order  to  meet  its  risk-based  capital 
standard,  each  Enterprise  is  required  to 
maintain  an  additional  30  percent  of 
this  amoimt  to  protect  against 
management  and  operations  risk.^^ 

The  1992  Act  requires  that  the  stress 
test  subject  each  Enterprise  to  large 
credit  losses  on  mortgages  it  owns  or 
guarantees.  The  fi«quency  and  severity 
of  those  losses  must  be  reasonably 
related  to  the  highest  rates  of  default 
and  severity  of  mortgage  losses 


experienced  during  a  period  of  at  least 
two  consecutive  years  in  contiguous 
areas  of  the  United  States  that  together 
contain  at  least  five  percent  of  the  total 
U.S.  population.^*  OFHEO  is  required  to 
identify  what  it  has  characterized  as  the 
"benchmark  loss  experience"  that 
resulted  in  the  highest  loss  rate.^^  In  this 
context,  default  and  severity  behavior 
means  the  frequency,  timing,  and 
severity  of  losses  on  mortgage  loans, 
given  the  specific  characteristics  of 
those  loans  and  the  economic 
circumstances  affecting  those  losses.    . 

The  1992  Act  also  prescribes  two 
interest  rate  scenarios,  one  with  rates 
falling  and  the  other  with  rates  rising,  i" 
The  risk-based  capital  amount  is  based 
on  whichever  scenario  would  require 
more  capital  for  the  Enterprise.  In 
prescribing  the  two  scenarios,  the  1992 
Act  describes  the  path  of  the  ten-year 
constant  maturity  yield  (CMT)  for  each 
scenario  and  directs  OFHEO  to  establish 
the  yields  on  Treasury  instruments  of 
other  maturities  in  a  manner  reasonably 
related  to  historical  experience  and 
judged  reasonable  by  the  Director. 

In  the  falling  or  down-rate  scenario, 
the  ten-year  CMT  decreases  during  the 
first  year  of  the  stress  period  and  dien 
remains  constant  at  the  lesser  of  (a)  600 
basis  points  below  the  average  yield 
during  the  nine  months  preceding  the 
stress  period  or  (b)  60  percent  of  the 
average  yield  during  the  three  years 
preceding  the  stress  period.  However, 
the  1992  Act  limits  the  decrease  in  yield 
to  50  percent  of  the  average  yield  in  the 
nine  months  preceding  the  stress 
period.*' 

In  the  rising  or  up-rate  scenario,  the 
ten-year  CMT  increases  during  the  first 
year  of  the  stress  period  and  then 
remains  constant  at  the  greater  of  (a)  600 
basis  points  above  the  average  yield 
during  the  nine  months  preceding  the 
stress  period  or  (b)  160  percent  of  the 
average  yield  during  the  three  years 
preceding  the  stress  period.  However, 
the  1992  Act  limits  the  increase  in  yield 
to  175  percent  of  the  average  yield  over 
the  nine  months  preceding  the  stress 
period.^B  The  1992  Act  recognizes  that 
interest  rates  can  affect  credit  risk, 
specifically  requiring  that  credit  losses 
be  adjusted  for  a  correspondingly  higher 
rate  of  general  price  inflation  if 


"  1992  Act,  section  1361(c)(2)  (12  U.S.C. 
4611(c)(2)). 


>«  1992  Act.  section  1361(a)(1)  (12  U.S.C 
4611(a)(1)). 

"In  this  document,  the  word  "benchmark," 
when  used  as  an  adjective  or  a  noun,  refers  to  the 
benchmark  loss  experience. 

"1992  Act.  section  1361(a)(2)  (12  U.S.C 
4611(a)(2)). 

"  1992  Act.  section  1361(a)(2)(B)  (12  U.S.C 
4611(a)(2)(B)). 

"1992  Act.  section  1361(a)(2)(C)  (12  U.S.C 
4611(a)(2)(C)). 
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application  of  the  stress  test  produces 
an  increase  of  more  than  50  percent  in 
the  ten-year  CMT.»« 

The  Act  requires  that  the  stress  test 
take  into  account  distinctions  among 
mortgage  product  types  and  differences 
in  seasoning.  It  may  also  take  into 
account  any  other  factors  that  the 
Director  deems  appropriate.  The  1992 
Act  does  not  require  a  specific 
adjustment  for  any  of  these  factors, 
allowing  the  Director  to  determine  how 
best  to  account  for  them.  Likewise,  the 
1992  Act  requires  the  Director  to 
determine  losses  and  gains  on 
Enterprise  activities  not  specifically 
addressed,  and  all  other  characteristics 
of  the  stress  test  not  explicitly  defined 
in  the  1992  Act,  on  the  basis  of  available 
information,  in  a  manner  consistent 
with  the  stress  te8t.'°  These  stress  test 
cheuacteristics  could  include,  among 
others,  mortgage  prepayment  rates  and 
Enterprise  funding  activities,  operating 
expenses,  and  capital  distribution 
activities. 

The  1992  Act  requires  the  stress  test 
to  provide  initially  that  each  Enterprise 
will  conduct  no  new  business  within 
the  stress  period,  except  to  fulfill 
contractual  commitments  to  piuchase 
mortgages  or  issue  securities.  Four  years 
after  the  final  risk-based  capital 
regulation  is  issued,  OFHEO  is 
authorized  to  modify  the  stress  test  to 
incorporate  assumptions  about 
additional  new  business  conducted 
during  the  stress  period.^^  In  doing  so, 
OFHEO  is  required  to  take  into 
consideration  the  results  of  studies 
conducted  by  the  Congressional  Budget 
Office  and  the  Comptroller  General  of 
the  United  States  on  the  advisability 
and  appropriate  forms  of  new  business 
assiunptions.  The  1992  Act  requires  that 
the  studies  be  completed  within  the  first 
year  after  issuance  of  the  final 

Tlation.22 
developing  this  proposal,  OFHEO 
considered  whether  it  would  be 
permissible  and  appropriate  not  to 
propose  a  detailed  risk  model,  and 
instead  to  rely  on  the  risk  models 
developed  by  the  Enterprises 
themselves.23  Under  such  a  regulatory 


approach,  OFHEO  would  specify  only 
the  basic  interest  rate  and  credit 
assumptions,  rely  on  the  Enterprises' 
internal  modeling  of  these  scenarios  and 
review  those  models  and  the  results. 

OFHEO  has  thoroughly  considered 
this  approach  and  believes  that  it  would 
not  be  consistent  with  the  1992  Act, 
which  anticipates  that  a  publicly- 
available,  transparent  and  reproducible 
test  would  be  applied  to  the  Enterprises. 
The  1992  Act  provides  for  both 
Enterprises  to  be  subject  to  the  same 
stress  test;  ^*  that  the  full  test  be  subject 
to  notice  and  comment  rulemaking;  ^^ 
that  the  risk-based  capital  regulation  be 
sufficiently  specific  to  permit  anyone  to 
apply  the  test,  given  relevant  Enterprise 
data;  ^e  and  that  OFHEO  must  make  the 
stress  test  model  pubUc.^'  Relying  on 
the  Enterprises  to  compute  their  own 
capital  requirements  with  their 
proprietary  models  would  be 
inconsistent  with  all  of  these  provisions. 

Moreover,  a  rule  that  specifies  the 
details  of  the  model  will  provide  a  more 
consistent  and  effective  capital 
regulation  and  will  not  place  undue 
burdens  on  the  Enterprises.  The 
structure  of  OFHEO's  regiUatory  and 
enforcement  authorities  presiunes  a 
strong  risk-based  capital  standard.  The 
level  of  the  minimum  (leverage)  capital 
standard  was  established  with  the 
assiunption  that  there  would  be  a 
meaningful  risk-based  standard  that 
would  address  actual  or  potential  risk 
not  addressed  by  simple  leverage  ratios. 
In  addition,  important  OFHEO 
enforcement  authorities  are  tied  to  the 
risk-based  capital  requirement.  An 
Enterprise's  failure  to  meet  these 
requirements  triggers  two  important 
enforcement  authorities:  the  abiUty  to 
reduce  or  eliminate  the  Enterprise's 
dividends  and  the  ability  to  require  a 
capital  restoration  plan  acceptable  to 
OFHEO.  Also,  the  grounds  for  a  cease 
and  desist  action  vary  depending  on 
whether  an  Enterprise  meets  the  risk- 
based  standard.  Thus,  a  weaker  standard 
would  weaken  OFHEO's  enforcement 
authorities. 

These  objectives  are  best  obtained  by 
a  clear  standard  that  is  presented  to  the 


"1992  Act.  section  13ei(a)(2)(E)  (12  U.S.C 
4611(a)(2)CE)). 

*<>1992  Act,  sections  1361(b)  and  (d)(2)  (12  U.S.C. 
4611(b)  and  (d)(2)). 

"  1992  Act,  sections  1361(a)(3)(B)  and  P)  (12 
U.S.C.  461 1  (a)(3)(B)  and  P)). 

"1992  Act,  section  1361(a)(3)(C)  (12  U.S.C 
4611(a)(3)(C)). 

23  This  approach,  which  OFHEO  considered  in 
detail  as  it  began  to  develop  the  risk-based  capital 
regulation,  was  raised  most  recently  by  Fannie  Mae 
during  the  0MB  review  process.  See  the  letters  from 
Ms.  )amie  S.  Gorelick.  Vice  Chair,  Fannie  Mae  of 
December  4, 1998  to  various  0MB  officials;  and  of 
March  10, 1999,  to  Dr.  )anet  Yellen,  Chair,  Council 
of  Economic  Advisers. 


2«  See  12  U.S.C  4611(a)  ("The  Director  shall,  by 
regulation,  establish  a  risk -based  capital  test  for  the 
Enterprises.  When  applied  to  an  Enterprise,  the 
risk-based  capital  test  shall  determine  the  amount 
of  total  capital  for  the  Enterprise  .  .  .")  (emphasis 
added).  See  also  H.R.  Rep.  No.  102-206  at  62 
(1991).  ("Beyond  these  traditional  capital  ratios,  the 
bill  sets  forth  guidelines  for  the  creation,  in  highly 
specific  regulations,  of  a  risk-based  capital  standard 
.  .  .  The  model,  or  stress  test,  will  generate  a 
number  for  each  Enterprise,  which  will  become  the 
risk-based  standard  for  that  Enterprise.")  (emphasis 
added). 

"Section  1361(e)(1),  12  U.S.C  4611(e)(1). 

*•  Section  1361(e)(2),  12  U.S.C  4611(e)(2). 

"Section  1361(0. 12  U.S.C  4611(f). 


public  for  comment  and  then  employed 
consistently  to  evaluate  both 
Enterprises.  Reliance  instead  on 
Enterprise  models  would  likely  result  in 
a  weaker  inconsistently-appUed 
standard.  Use  of  Enterprise  models 
would  give  the  Enterprises  broad 
discretion  to  determine  their  own  risk- 
based  capital  requirements  because 
stress  test  details  beyond  basic 
assumptions  and  modeling  techniques 
can  have  a  substantial  cvunulative  effect 
on  the  results.  Existing  maricet 
distortions  would  give  the  Enterprises 
incentives  to  adjust  those  details  to 
produce  low  requirements. 

The  Enterprises'  status  as 
govemment-sponsored-enterprises 
attenuates  market  discipline  of 
Enterprise  capital  levels.  The 
Enterprises  are  highly  leveraged 
financial  institutions.  Fully  private 
firms  that  depend  heavily  on  debt 
markets  are  inhibited  from  taking  on 
large  amounts  of  risk  relative  to  their 
equity  capital.  Interest  rates  on  debt  or 
guaranteed  securities  are  sensitive  to  the 
perceived  credit  quality  of  the  issuers  or 
guarantors.  However,  because  investors 
treat  Enterprise  obUgations  as  implicitly 
guaranteed  by  the  Federal  government, 
the  normal  linkage  between  the 
adequacy  of  an  Enterprise's  capital  and 
the  interest  rates  on  its  obligations  is 
severed.  Thus,  because  of  the  perceived 
implicit  guarantee,  the  Enterprises  have 
an  incentive  to  hold  less  capital,  relative 
to  their  risk  levels,  than  they  would  if 
their  debt  costs  were  subject  to  normal 
market  forces.  A  strong  risk-based 
capital  standard  can  address  this 
distortion,  but  the  Enterprises  have  little 
incentive  to  assist  in  producing  such  a 
result. 

Reliance  on  diffierent  Enterprise 
internal  models  would  also  result  in 
unequal  treatment.  The  nature  of 
business  risks  and  risk  management 
techniques  are  very  similar  at  the  two 
Enterprises.  It  is  most  appropriate  and 
most  fair  to  determine  each  Enterprise's 
capital  adequacy  in  the  same  way. 
However,  capital  models  developed  by 
the  two  Enterprises  would  likely  differ 
significantly.  Differences  in  resulting 
standards  could  easily  mask  significant 
differences  in  true  capital  adequacy 
between  the  Enterprises.  Furthermore,  a 
lower  effective  standard  at  one 
Enterprise  could  give  that  Enterprise 
important  business  advantages  over  the 
other.  The  resulting  competitive 
pressures  would  give  the  Enterprise 
with  the  higher  standard  an  incentive  to 
conform  with  the  lower  standard. 

A  model  fully  specified  in  regulation 
and  administertd  by  OFHEO,  on  the 
other  hand,  does  not  suffer  these 
disadvantages.  Such  a  model  is  feasible 
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because  OFHEO  regulates  only  two 
institutions,  with  similar  risks  and 
relatively  narrow  lines  of  business.  The 
transparency  of  this  approach  allows  all 
interested  parties  to  comment 
meaningfully  on  the  precise  method  of 
determining  Enterprise  capital 
requirements,  and  it  gives  the 
Enterprises  the  ability  to  internalize  the 
model  for  plaiming  purposes. 

In  analyzing  this  issue,  OFHEO  is 
aware  that  some  Federal  financial 
institution  regulators  make  limited  use 
of  internal  models.  However,  those  uses 
of  internal  models  are  made  in  very 
diffierent  circimistances  and  by 
regulators  with  different  authorizing 
statutes.  Many  of  the  institutions  in 
which  these  regulators  rely  upon 
internal  models  are  exposed  to 
substantial  market  discipline  of  their 
capital  and  risk  positions  because  they 
rely  heavily  on  uninsured  liabilities. 
Such  discipline  effectively  forces  large 
banks  to  hold  capital  well  in  excess  of 
regulatory  requirements. 

Even  in  these  circumstances,  other 
regulators  depend  on  internal  models 
only  to  a  small  extent  as  a  supplement 
to  other  measures  of  capital  adequacy. 
Bank  capital  requirements  are  primarily 
based  on  overall  or  risk-weighted  ratios 
that  are  substantially  higher  than  those 
applied  to  the  Enterprises  imder  the 
minimiun  capital  standard.  To 
supplement  Uiose  ratios,  regulators 
require  banks  with  significant  market 
risk  exposures  (those  that  have  large 
trading  accounts)  to  use  their  internal 
value-at-risk  models  to  calculate  a 
market-risk  capital  component  of  their 
overall  risk-based  capital  requirements. 
However,  partly  because  of  the 
uncertainties  surrounding  model 
construction  and  verification,  bank 
regulators  require  a  multiple  of  three  or 
more  times  the  amount  of  capital  for 
market  risk  exposures  that  the  internal 
models  estimate.'"  This  limited  use  of 
internal  models  in  very  different 


'•See.  for  example.  Darryll  Hendricks  and 
Beverly  Hirtle,  "Bank  Capital  Requirements  for 
Market  Risk:  The  Internal  Models  Approach,"  in 
Economic  Policy  Review,  Federal  Reserve  Bank  of 
New  York.  December  1997.  pp.  3-6. 


dnnmistances  does  not  appear 
applicable  to  Enterprise  capital 
regulation. 

OFHEO  considered  whether  an 
internal  models  approach  could  permit 
greater  flexibiUty  and  innovation  by  the 
Enterprises,  because  they  could  modify 
their  internal  risk  models  at  will. 
OFHEO  believes  the  issues  of  flexibility 
and  innovation  have  been  appropriately 
addressed  in  the  proposed  regulation.  In 
general,  OFHEO  expects  that  credit  and 
interest  rate  risk  of  new  Enterprise 
activities  and  instruments  will  be 
reflected  in  the  stress  test  by  simulating 
their  credit  and  cash  flow  characteristics 
using  the  approaches  described  in  the    - 
regulation.  OFHEO  will  provide  the 
Enterprises  with  its  estimate  of  the 
capital  treatment  of  new  products, 
investments  or  instruments  as  soon  as 
possible  after  the  Enterprises  notify 
OFHEO  of  the  new  activities.  In 
addition,  OFHEO  will  monitor  the 
Enterprises'  activities  and,  when 
appropriate,  propose  amendments  to 
this  regulation  addressing  the  treatment 
of  new  instruments  and  activities. 

For  all  the  reasons  described,  OFHEO 
believes  that  the  approach  proposed  in 
this  Notice  implements  the  requirement 
of  the  1992  Act  and  provides  an 
appropriate  means  for  ensuring  the 
capital  adequacy  of  the  Enterprises.  In 
accordance  with  the  requirements  of  the 
Administrative  Procedure  Act,  OFHEO 
is  requesting  comments  on  all  of  the 
issues  raised  in  this  Notice  of  Proposed 
Rulemaking. 

C.  History  of  the  Development  of  the 
Regulation 

OFHEO's  mission  is  to  ensure  that  the 
Enterprises  are  adequately  capitalized 
and  operating  in  a  safe  and  soimd 
manner.  The  principal  objective  of  the 
risk-based  capital  standard  is  to  reduce 
the  risk  of  Enterprise  insolvency. 
Another  important  objective  of  the  risk- 
based  capital  standard  is  to  align  the 
incentives  reflected  in  the  regulatory 
capital  requirement  with  the  incentives 
of  prudent  risk  management.  The 
ultimate  goal  is  for  the  Enterprises  to 
maintain  the  financial  health  necessary 


to  fulfill  their  public  purposes. 
Although  the  stress  test  produces  a 
single  capital  requirement,  it  efiiectively 
creates  incremental  regulatory  capital 
requirements  for  each  additional  dollar 
of  business  for  every  product  type  an 
Enterprise  guarantees  or  holds  in 
portfolio.  Marginal  capital  requirements 
for  mortgages  held  in  portfolio  will  vary 
depending  on  the  risk  inherent  in  an 
Enterprise's  funding  strategy. 

OFHEO  designed  the  stress  test  so 
that  the  incentives  it  creates  closely 
reflect  the  relative  risks  inherent  in  the 
Enterprises'  different  activities.  To  this 
end,  the  proposed  regulation 
incorporates,  to  the  extent  feasible, 
consistent  relationships  between  the 
economic  environment  of  the  stress 
period  and  the  Enterprises'  businesses. 
Doing  so  required  OFHEO  to  model  the 
Enterprises'  assets,  liabilities,  and  off- 
balance  sheet  positions  at  a  suflSdent 
level  of  detail  to  capture  important  risk 
characteristics. 

However,  as  the  level  of  detail  of  the 
stress  test  increased,  so  did  its 
complexity,  along  with  the  time  and 
other  resources  that  were  required  to 
develop  it.  OFHEO  also  faced  certain 
practical  limits  to  the  number  of 
variables  that  could  be  modeled  due  to 
the  limitations  of  existing  data. 
Therefore,  in  developing  this  proposed 
regulation.  OFHEO  sought  to  achieve  a 
level  of  complexity  and  realism  in  the 
stress  test  that  appropriately  balanced 
the  associated  benefits  and  costs. 

OFHEO's  stress  test  is  comprised  of  a 
number  of  components,  some  that 
correspond  to  subjects  specifically  dted 
in  the  1992  Act  and  others  that 
represent  the  infrastructure  that  makes 
the  stress  test  operational.  Figure  1 
illustrates  these  components  and  their 
interrelationships.  The  infiastructure 
components — database,  cash  flows,  and 
financial  reports — are  shaded  gray.  The 
unshaded  components  implement  the 
specific  requirements  of  the  1992  Act.  as 
well  as  the  many  other  aspects  of  the 
stress  test  that  the  1992  Act  either 
requires  or  permits  OFHEO  to 
determine. 
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Figure  1.  Risk  Based  Capital  Stress  Test 
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I      I  Stress  Test  Infrastructure 


On  February  8, 1995.  OFHEO 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPR) "  as  its 
first  step  in  developing  the  risk-based 
capital  regulation.  The  ANPR 
announced  OFHEO's  intention  to 
develop  and  publish  a  risk-based  capital 
regulation  and  solicited  pubUc  comment 
on  issues  relating  to  that  regulation. 

Tbe  comment  period  for  the  ANPR 
ended  on  May  9, 1995,  and  was 
extended  throu^  June  8, 1995.30 
OFHEO  received  17  comments  on  the 
ANPR  from  a  variety  of  interested 
parties.  Commenters  included  two 
Executive  Branch  Departments.  HUD 
and  Department  of  Veterans  Affairs 
(VA);  one  Federal  financial  institution 
regulatory  agency  Office  of  Thrift 
Supervision  (OTS);  one  Federal 
regulatory  agency,  U.S.  Commodity 
Futures  Trading  Commission  (CFTC); 
the  Enterprises,  Fannie  Mae  and  Freddie 
Mac;  four  trade  groups.  Mortgage 
Bankers  Association  of  America  (MBA), 
America's  Commimity  Bankers  (ACB), 
National  Association  of  Realtors  (NAR), 
and  Mortgage  Insurance  Companies  of 
America  (MICA);  two  mortgage  banking 
firms,  PNC  Mortgage  Corporation  of 


"Risk-Based  Capital,  ANPR,  60  FR  7468, 
February  8, 1995. 

3°  Risk-Based  Capital,  Extension  of  Public 
Comment  Period  for  ANPR,  60  FR  25174,  May  11, 
1995. 


America  and  Norwest  Mortgage,  Inc.), 
one  rating  agency  Standard  and  Poor's 
Ratings  Group  (S&P);  one  thrift 
institution,  World  Savings  and  Loan 
Association  (MS&L);  one  private 
mortgage  research  firm,  Mortgage  Risk 
Assessment  Corporation  (MRAC);  and 
one  individual,  Professor  Anthony 
Yezer  of  George  Washington  University. 
The  responses  to  the  ANPR  ranged  from 
a  comment  on  only  one  or  two  specific 
risk-based  capital  issues  to  an  extensive 
analysis  of  every  question  or  issue 
raised.  OFHEO  has  considered  these 
comments  in  the  development  of  its 
risk-based  capital  regulation. 

OFHEO  determined  that  the  scope  of 
the  regulatory  project  required  the 
issuance  of  two  separate  Notices  of 
Proposed  Rulemaking  (NPR),  each 
addressing  different  components  of  the 
stress  test.  On  June  11, 1996,  OFHEO 
published  a  Notice  of  Proposed 
Rulemaking  (NPRl),^!  which  addresses 
two  components.  The  first  component  is 
the  methodology  for  identifying  and 
measuring  the  benchmark  loss 
experience,  which  provides  the  basis  for 
determining  credit  losses  that  the 
Enterprises  will  experience  during  the 
stress  period.  The  second  is  OFHEO's 
proposal  to  use  the  OFHEO  House  Price 


Index  (HPI),  which  is  a  weighted  repeat 
transactions  house  price  index,  rather 
than  the  Constant  Quality  Home  Price 
Index  (CQHPI)  pubUshed  by  the 
Secretary  of  Commerce,  to  measure 
differences  in  seasoning  of  single  family 
mortgages  in  the  stress  test.^^  NPRi 
includ^  OFHEO's  responses  to  all  of 
the  ANPR  comments  that  related  to 
those  two  areas.  The  comment  period 
for  NPRl  ended  on  September  9, 1996. 
and  was  extended  through  October  24, 
1996.33  OFHEO  received  11  written 
comments  on  NPRl  and  will  consider 
and  respond  to  those  in  the  final  risk- 
based  capital  regulation. 

This  Notice  of  Proposed  Rulemaking 
(NPR2)  specifies  and  proposes  for 
public  comment  all  of  the  remaining 
aspects  of  the  risk-based  capital  stress 
test  not  covered  in  NPRl.  TTie  notice 
includes  an  overview  of  the  stress  test, 
the  stress  test's  sensitivity  to  risk,  the 
implications  of  the  stress  test  for  the 
Enterprises,  and  specific  issues  related 
to  the  stress  test.  Among  the  specific 
issues  discussed  are  mortgage 
performance  (i.e.,  default,  prepayment, 
and  loss  severity),  interest  rates,  new 
debt  and  new  investments, 
commitments,  dividends  and  other 


"  Risk-Based  Capital,  NPRl,  61  FR  29592,  June 
11, 1996. 


"61  FR  29616,  June  11. 1996. 

"  K'sk-Based  Capital,  Extension  of  Public 
Comment  Period  for  NPR,  61  FR  42824,  August  19, 
1996. 


18090 


Federal  Register /Vol.  64,  No.  70 /Tuesday,  April  13,  1999  /  Proposed  Rules 


capital  distributions,  operating 
expenses,  credit  enhancements, 
liabilities  and  derivatives,  non-mortgage 
investments,  and  capital  calculation. 
The  notice  also  includes  a  technical 
supplement  that  explains  the  derivation 
of  equations  used  in  the  stress  test. 
Finally  the  notice  contains  the 
regulatory  text  which  includes  the 
regulatory  appendix  that  provides  the 
technical  details  of  the  regulation. 

OFHEO  believes  that  it  is  important 
for  this  proposal  to  receive  full  public 
review  and  conmient.  Accordingly, 
OFHEO  invites  all  interested  parties  to 
comment  on  the  issues  raised  in  this 
NPR.  OFHEO  will  consider  comments 
received,  together  with  those  received 
on  NPRl ,  in  the  development  of  the 
final  risk-based  capital  regulation. 

n.  Structure  and  Operation  of  the 
Regulation 

A.  Summary  of  the  Stress  Test 

1.  Introduction 

OFHEO's  risk-based  capital  regulation 
is  part  of  a  larger  regulatory  framework 
for  the  Enterprises  that  includes  a 
minimum  capital  requirement  and  a 
comprehensive  examination  program. 
The  purpose  of  this  regulatory 
framework  is  to  reduce  the  risk  of 
failure  of  the  Enterprises  by  ensuring 
that  the  Enterprises  are  adequately 
capitalized  and  operating  safely,  in 
accordance  with  the  1992  Act. 

OFHEO's  risk-based  capital 
requirement  differs  from  the  minimimi 
capital  requirement  by  relating  the 
required  capital  to  the  risk  in  an 
Enterprise's  financial  activities.  In  order 
to  determine  risk-based  capital  for  the 
Enterprises,  OFHEO  has  been  charged 
with  creating  a  stress  test  that  simulates 
the  effects  of  ten  years  of  adverse 
economic  conditions  on  the  existing 
assets  and  obligations  of  the  Enterprises. 
Both  the  minimimi  and  the  risk-based 
capital  requirements  work  in 
conjunction  with  OFHEO's  examination 
program  to  ensure  that  the  Enterprises 
are  adequately  capitalized  and  operating 
safely. 

In  creating  the  proposed  stress  test, 
OFHEO  had  to  ensure  that  it  met  all  the 
statutory  requirements  outlined  in  the 
1992  Act  and  that  it  accurately  and 
appropriately  captured  the  risks  related 
to  the  business  of  the  Enterprises.  To 
accomplish  this,  OFHEO  modeled  both 
sides  of  the  Enterprises'  balance  sheets, 
as  well  as  their  off-balance  sheet 
obligations,  at  the  level  of  detail 
necessary  to  capture  the  risk  involved. 
In  selecting  among  alternative 
approaches,  OFHEO  sought  to  minimize 
the  possibility  of  perverse  incentives  in 
the  stress  test.  The  regulation  was 


designed  to  ensure  that  stresses  were 
appropriate  in  order  to  promote  safety 
and  soundness  and  ensure  the 
Enterprises'  ability  to  fulfill  their 
important  public  missions. 

The  stress  test  determines,  as  of  a 
point  in  time,  how  much  capital  an 
Enterprise  requires  to  survive  the 
economically  stressful  conditions 
outlined  by  the  1992  Act.  At  a 
minimum,  the  stress  test  would  be  run 
on  a  quarterly  basis.  The  stress  test  takes 
as  inputs  data  on  an  Enterprise's  assets 
and  obligations,  operations,  interest 
rates,  and  the  housing  market.  These 
data  are  used  in  econometric,  financial, 
and  accounting  models  to  simulate 
Enterprise  financial  performance  over  a 
ten  year  period  called  the  "stress 
period."  The  stress  test  then  computes 
the  amount  of  starting  capital  that 
would  permit  an  Enterprise  to  maintain 
a  positive  capital  position  throughout 
the  stress  period.  To  determine  the  risk- 
based  capital  requirement,  the  1992  Act 
requires  that  30  percent  of  this  amount 
is  added  to  cover  management  and 
operations  risk. 

This  siunmary  provides  a  high  level 
description  of  the  stress  test.  For  a  more 
detailed  description,  refer  to  the 
Regulation  Appendix.  For  explanations 
of  the  reasons  for  the  approaches  taken, 
refer  to  section  m.,  Issues,  Alternatives 
Considered.  For  detailed  information  on 
econometric  models  and  historical 
property  valuation-related  indexes  used 
in  the  stress  test,  refer  to  section  IV., 
Technical  Supplement.  Throughout  the 
summary,  it  may  be  helpful  to  refer  to 
the  stress  test  diagram,  in  section  I.. 
Introduction. 

2.  Data 

The  stress  test  utilizes  data 
characterizing  at  a  point  in  time  an 
Enterprise's  assets,  liabilities,  and  off- 
balance  sheet  obligations,  as  well  as 
data  on  economic  conditions.  The 
Enterprises  submit  data  to  OFHEO  for 
mortgages,  securities,  and  derivative 
contracts  at  the  instrument  level,  that  is, 
for  individual  mortgages,  securities,  and 
contracts.  OFHEO  obtains  data  on 
economic  conditions  from  public 
sources.  All  these  data  are  referred  to  as 
"starting  position  data"  for  the  date  for 
which  the  stress  test  is  run. 

For  modeling  efficiency,  the  stress  test 
aggregates  loans  into  groups  of  loans 
with  common  risk  and  cash  flow 
characteristics  ("loan  groups").  For 
instance,  30-year  fixed-rate  mortgages 
for  single  family  homes  in  the  same 
geographic  region,  originated  in  the 
same  year,  with  similar  interest  rates 


and  LTVs,**  and  held  in  an  Enterprise's 
portfolio,  are  grouped  together  in  one 
loan  group.  In  this  way,  over  24  million 
loans  are  aggregated  into  the  minimum 
niunber  of  loan  groups  that  captures 
important  risk  characteristics.  These 
loan  groups,  instead  of  individual  loans, 
are  then  used  as  inputs  by  the  mortgage 
performance  and  cash  flow  components 
of  the  stress  test. 

In  addition  to  starting  position  data 
for  existing  loans,  the  stress  test  creates 
loan  group  data  for  the  new  mortgages 
that  will  be  added  during  the  stress  test. 
The  1992  Act  requires  that  the  stress  test 
simulate  the  fulfillment  of  the 
Enterprises'  contractual  commitments, 
outstanding  at  the  start  of  the  stress 
period,  to  purchase  and/or  securitize 
mortgages.  The  new  mortgages  that  the 
stress  test  adds  consist  of  four  single 
family  loan  product  types:  30-year 
fixed-rate,  15-year  fixed-rate,  adjustable- 
rate,  and  balloon.  The  percentage  of 
each  type  added  is  based  on  the  relative 
proportions  of  those  types  of  loans 
securitized  by  an  Enterprise  that  were 
originated  during  the  six  months 
preceding  the  start  of  the  stress  period. 
The  mix  of  LTV,  region,  guarantee  fee, 
and  other  characteristics  of  these  new 
loans  also  reflects  the  characteristics  of 
the  loans  originated  during  the 
preceding  six  months.  All  new 
mortgages  are  securitized.  In  the  down- 
rate  scenario,  100  percent  of  these  loans 
are  added  during  the  first  three  months 
of  the  stress  period;  in  the  up-rate 
scenario,  75  percent  of  these  loans  are 
added  during  the  first  six  months.  These 
loan  groups  are  then  treated  like  the 
loan  groups  created  for  loans  on  the 
Enterprise's  books  at  the  start  of  the 
stress  period. 

Because  of  the  smaller  number  and 
greater  diversity  of  the  Enterprises'  non- 
mortgage  financial  instnmients 
(investments  and  debt),  the  stress  test . 
projects  these  cash  flows  at  the 
individual  instrument  level,  rather  than 
at  a  grouped  level.  Data  used  for  these 
projections  include  the  instrument 
characteristics  that  are  used  to  model 
securities,  both  investment  and  debt,  as 
well  as  derivative  contracts. 

3.  Stress  Test  Conditions 

a.  Benchmark  Loss  Experience 

In  NPRl,  OFHEO  proposed  the 
methodology  for  identifying  the 
benchmark  loss  experience,  the  stressful 
credit  conditions  which  are  the  basis  for 
credit  losses  in  the  stress  test.  With  this 
methodology,  OFHEO  identified  the 
worst  cumulative  credit  losses 


^*  LTV  is  the  loan  to  value  ratio,  which  is  the  loan 
balance  divided  by  the  value  of  the  property 
securing  the  loan. 
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experienced  by  loans  originated  during 
a  period  of  at  least  two  consecutive 
years,  in  contiguous  states 
encompassing  at  least  five  percent  of  the 
U.S.  population.  The  performance  of 
these  loans  (i.e.,  the  frequency,  timing 
and  severity  of  their  losses)  and  the 
related  interest  rate  and  housing  market 
environment,  comprise  the  benchmark 
loss  experience. 

The  oenchmark  loss  experience  is 
based  on  newly  originated,  30-year, 
fixed-rate,  first  lien  mortgages  on  owner- 
occupied,  single  family  properties.  The 
performance  of  these  benchmark  loans 
was  a  function  of  their  original  LTVs 
and  other  characteristics,  as  well  as  the 
specific  house  price  and  interest  rate 
paths  they  experienced.  The  stress  test 
applies  the  path  of  house  prices  from 
the  benchmark  loss  experience  and  the 
interest  rale  paths  required  by  the  1992 
Act.  Fiulhermore,  the  stress  test 
simulates  the  performance  of  an 
Enterprise's  entire  mortgage  portfolio, 
including  loans  of  all  types,  ages,  and 
characteristics.  Primarily  for  these 
reasons,  overall  Enterprise  mortgage  loss 
rates  in  the  stress  test  are  much  lower 
than  the  loss  rates  OFHEO  reported  in 
NPRl  for  benchmark  loans. 

When  the  mortgage  performance 
models  are  applied  to  benchmark  loans, 
using  the  benchmark  pattern  of  interest 
rates,  losses  are  very  close  to  those 
identified  in  NPRl.  The  remaining 
difference  results  from  the  fact  that 
OFHEO  based  its  mortgage  performance 
models  on  all  Enterprise  historical  loan 
data,  not  just  the  Umited  data  for 
benchmark  loans,  and  that  the 
benchmark  loss  experience  was 
particularly  severe.  This  difference  is 
corrected  by  calibrating  the  single 
fomily  mortgage  performance  models, 
resulting  in  slight  upward  adjustments 
of  default  and  loss  severity  rates,  so  that 
they  are  consistent  with  the  benchmark 
loss  experience. 

For  multifamily  loans,  the  stress  test 
also  incorporates  patterns  of  vacancy 
rates  and  rent  growth  rates  that  are 
consistent  with  the  benchmark  loss 
experience.  In  this  manner,  the  stress 
test  relates  the  performance  of 
multifamily  loans  to  the  benchmark  loss 
experience. 

b.  Interest  Rates 

Interest  rates  are  a  key  component  of 
the  adverse  economic  conditions  of  the 
stress  test.  The  1992  Act  specifies  two 
scenarios  for  the  ten-year  Constant 
Maturity  Treasury  yield  (CMT)  during 
the  stress  period.  During  the  first  year  of 
the  stress  period,  the  ten-year  CMT: 

•  falls  by  the  lesser  of  600  basis 
points  below  the  ayerage  yield  during 
the  nine  months  preceding  the  stress 


period,  or  60  percent  of  the  average 
yield  during  the  three  years  preceding 
the  stress  period,  but  in  no  case  to  a 
yield  less  than  50  percent  of  the  average 
yield  during  the  preceding  nine  months 
(down-rate  scenario);  or 

•  rises  by  the  greater  of  600  basis 
points  above  the  average  yield  during 
the  nine  months  preceding  the  stress 
period,  or  160  percent  of  the  average 
yield  during  the  three  years  preceding 
the  stress  period,  but  in  no  case  to  a 
yield  greater  than  175  percent  of  the 
average  yield  during  the  preceding  nine 
months  (up-rate  scenario). 

Changes  to  the  ten-year  CMT  occur  in 
twelve  equal  monthly  increments  from 
the  starting  point  for  the  ten-year  CMT, 
which  is  the  average  of  the  daily  yields 
for  the  month  preceding  the  stress 
period.  The  ten-year  CMT  stays  at  the 
new  level  for  the  remainder  of  the  stress 
period. 

The  stress  test  establishes  the 
Treasury  yield  curve  for  the  stress 
period  in  relation  to  the  prescribed 
movements  in  the  ten-year  CMT.  In  the 
down-rate  scenario  the  yield  curve  is 
upward  sloping  during  the  last  nine 
years  of  the  stress  period.  In  the  up-rate 
scenario  the  Treasury  yield  curve  is  flat 
for  the  last  nine  years  of  the  stress 
period,  that  is,  yields  of  other  maturities 
are  equal  to  that  of  the  ten-year  CMT. 

Because  many  diflierent  interest  rates 
affect  the  Enterprises'  business 
performance,  the  ten-year  CMT  and  the 
Treasury  yield  curve  are  not  the  only 
interest  rates  that  must  be  determined. 
For  example,  current  mortgage  rates 
affect  rates  of  refinancing  of  existing 
mortgages;  adjustable-rate  mortgages 
periodically  adjust  according  to  various 
indexes;  floating  rate  securities  (assets 
and  liabilities)  and  many  rates 
associated  with  derivative  contracts  also 
adjust;  and  appropriate  yields  must  be 
established  for  new  debt  and 
investments.  Thus,  the  stress  test 
requires  rates  and  indexes  other  than 
Treasury  yields  for  the  entire  period  of 
the  stress  test.  Some  of  the  key  rates  that 
are  estimated  are  the  Federal  Funds  rate, 
London  Inter-Bank  Offered  Rate 
(LIBOR),  Federal  Home  Loan  Bank  11th 
District  Cost  of  Funds  hidex  (COFI),  and 
Enterprise  borrowing  rates.  The  stress 
test  establishes  these  rates  and  indexes 
by  using  Autoregressive  Integrated 
Moving  Average  (ARIMA)  procediues — 
time-series  estimation  techniques — ^to 
estiraate^their  values  based  on  historical 
spreads  to  yields  on  Treasuries  of 
comparable  maturities.  The  procedures 
use  historical  information  to  estimate 
values  during  the  stress  period.  To 
reflect  the  market  impact  of  stress  test 
economic  conditions  on  the  Enterprises' 
costs  of  borrowing,  beginning  in  the 


second  year  of  the  stress  period,  50  basis 
points  are  added  to  the  computed  yields 
for  Enterprise  debt  securities. 

c.  Property  Values 

In  determining  the  performance  (rates 
of  default,  prepayment,  and  of  loss 
severity)  of  an  Enterprise's  mortgages  in 
the  stress  test,  the  1992  Act  requires 
OFHEO  to  consider  seasoning,  which 
the  stress  test  captures  by  the  use  of 
current  LTVs.  The  stress  test  calculates 
the  numerator  of  current  LTV,  the 
current  loan  balance,  based  on  the 
unpaid  principal  balance  of  the  loan  at 
the  start  of  the  stress  period  (starting 
UPB)  and  the  amortization  of  the  loan 
based  on  product  type.  Both  the  starting 
UPB  and  the  loan  product  type  are 
included  in  starting  position  data.  The 
stress  test  uses  the  OFHEO  HPI  for  the 
relevant  Census  division  to  track 
changes  in  property  values — the 
denominator  of  current  LTV — from  the 
time  of  loan  origination  through  to  the 
start  of  the  stress  period.  During  the 
stress  period,  changes  in  property 
values  are  computed  by  applying  the 
pattern  of  house  price  changes  from  the 
benchmark  loss  experience. 

The  HPI  values  represent  average 
property  value  appreciation.  In 
simulating  mortgage  performance,  the 
stress  test  also  captiu^s  variations  from 
average  house  price  movements,  called 
dispersion.  For  this  purpose,  the  stress 
test  uses  the  mathematical  measures  of 
dispersion  that  OFHEO  publishes  along 
with  the  HPI. 

For  multifamily  properties,  property 
values  are  derived  from  estimates  of  a 
property's  net  operating  income  and 
capitalization  rate  multipliers.  The 
stress  test  uses  loan  data  together  with 
rent  growth  rate  and  vacancy  rate 
indexes  to  derive  estimates  of  net 
operating  income  (NOI)  for  multifamily 
loans.  Index  values  from  the  benchmark 
loss  experience  are  applied  to  starting 
property  values  to  derive  current 
estimates  of  NOI  for  each  month  of  the 
stress  period.  NOI  is  multipUed  by  a 
capitalization  rate  multiplier,  reflecting 
current  interest  rates,  to  generate  a 
property  value.  For  example,  if  annual 
NOI  is  $200,000  and  the  capitaUzation 
rate  multiplier  is  ten,  the  property  value 
is  $200,000  x  10,  or  $2,000,000.  This 
value  is  the  denominator  for  current 
LTV  for  multifamily  loans. 

When  the  ten-year  CMT  increases  by 
more  than  50  percent  over  the  average 
yield  during  the  nine  months  preceding 
the  stress  period,  the  stress  test  takes 
general  price  inflation  into 
consideration.  Adjustments  are  made  to 
the  house  pries  and  rent  growth  paths 
of  the  benchmark  loss  experience  equal 
to  the  percentage  change  in  the  ten-year 
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CMT  in  excess  of  50  percent.^*  For 
example,  if  the  ten-year  CMT  increases 
by  60  percent,  house  price  and  rent 
growth  rates  increase  by  ten  percent. 
The  stress  test  phases  in  this  increase  in 
equal  monthly  increments  during  the 
last  Hve  years  of  the  stress  period. 

4.  Mortgage  Performance 

To  simulate  how  mortgages  fare 
diuing  the  adverse  conditions  of  the 
stress  period,  the  stress  test  uses  models 
of  mortgage  performance,  that  project 
default,  prepayment  and  loss  severity 
rates.  These  models  simulate  the 
interaction  of  the  patterns  of  house 
prices,  residential  rents,  and  vacancy 
rates  of  the  benchmark  loss  experience, 
as  well  as  stress  test  interest  rates,  and 
mortgage  risk  factors,  in  order  to 
determine  the  performance  of  Enterprise 
loans  for  each  month  of  the  stress  test. 
As  described  below  in  further  detail,  the 
models  are  based  on  {he  historical 
relationship  of  economic  and  mortgage 
risk  factors  to  mortgage  performance,  as 
reflected  in  the  historical  experience  of 
the  Enterprises. 

a.  Loan  Groups 

Rather  than  simulating  the  behavior  of 
individual  loans,  the  models  simulate 
the  behavior  of  groups  of  loans  with 
common  risk  characteristics.  The 
default  and  prepayment  models 
calculate  the  proportion  of  the 
outstanding  principal  balance  for  each 
loan  group  that  defaults,  prepays,  or 
makes  regularly  scheduled  loan 
payments  in  each  of  the  120  months  of 
the  stress  period.  Single  family  loans  are 
aggregated  into  loan  groups  based  on 
key  risk  and  cash  flow  characteristics: 
product  type  ^  (e.g.,  30-year  fixed-rate, 
15-yettr  fixed-rate,  adjustable  rate, 
balloon),  original  LTV,  interest  rate, 
origination  year,  remittance  cycle  ''  and 


"The  stress  test  computes  the  difference  between 
the  level  of  the  ten-year  CMT  in  the  last  nine  years 
of  the  stress  period  and  the  level  of  the  ten-year 
CMT  if  it  had  increased  50  percent.  The  difference 
in  yield  is  compounded  over  a  nine-year  period  to 
determine  the  cumulative  percentage  adjustment  to 
house  prices  at  the  end  of  the  stress  period. 

>*The  1992  Act  requires  that  the  stress  test  take 
into  account  appropriate  distinctions  among 
mortgage  product  types,  including  single  or 
multiCBmily,  fixed  or  adjustable  interest  rates  and 
the  term  of  the  loans. 

''For  sold  loans,  the  remittance  cycle  governs  the 
length  of  time  an  Enterprise  holds  payments 
remitted  by  the  seller/servicer  before  passing  them 
through  to  the  security  investor. 


Census  division.  Multifamily  loans  are 
similarly  aggregated  by  product  type, 
original  LTV,  origination  year,  interest 
rate,  and  Census  region,  as  well  as  by 
debt  coverage  ratio  (DCR)  ^b  and 
program  type.  Program  type 
distinguishes  between  loans  purchased 
individually  rather  than  as  part  of  a 
pool,  and  loans  subject  to  recourse  or 
repurchase.  3°  These  distinctions  are 
associated  with  different  risk 
characteristics. 

b.  Single  Family  Default  and 
Prepayment 

The  single  family  models  are 
estimated  using  historical  data  on  the 
performance  of  Enterprise  loans  through 
1995.  To  simulate  defaults  and 
prepayments,  the  stress  test  uses  a  30- 
year  fixed-rate  loan  model,  an 
adjustable-rate  loan  (ARM)  model,  and  a 
third  model  for  other  products,  such  as 
15-year  loans  and  balloon  loans.  Each  of 
the  three  single  family  models  was 
separately  estimated  based  on  data  for 
the  relevant  product  types.  Each 
includes  a  calibration  adjustment,  so 
that  the  results  properly  reflect  a 
relationship  to  \he  benchmark  loss 
experience,  as  described  earlier. 

All  three  single  family  models 
simulate  defaults  and  prepayments 
based  on  values  for  interest  rates  and 
property  values,  as  described  above,  and 
variables  capturing  the  risk 
characteristics  of  loan  groups.  The 
variables  described  below  are  the  factors 
used  to  determine  the  rates  of  default 
and/or  prepayment  for  single  family 
loan  groups: 

•  Mortgage  Age — Patterns  of  mortgage 
default  and  prepayment  have 
characteristic  age  profiles;  defaults  and 
prepayments  increase  during  the  first 
years  following  loan  origination,  and 
then  peak  between  the  fourth  and 
seventh  years. 

•  Probability  of  Negative  Borrower 
Equity — Borrowers  whose  current  loan 
balance  is  greater  than  the  current  value 
of  their  mortgaged  property  (reflecting 
negative  equity)  are  more  Ukely  to 
default  than  those  with  positive  equity 
in  their  properties.  The  probability  of 
negative  borrower  equity  within  a  loan 


3aiX]R  is  the  ratio  of  property  net  income  to  debt 
service. 

'*  Recourse  refers  to  the  sharing  of  credit  risk 
with  a  seller/servicer:  repurchase  refers  to  the 
obligation  of  a  seller/servicer  to  repurchase  90-day 
delinquent  loans. 


group  is  a  fimction  of  (1)  house  price 
changes  (based  on  the  HPl),  and 
amortization  of  loan  principal,  which 
together  establish  the  average  current 
LTV,  and  (2)  the  dispersion  of  actual 
house  price  changes  around  the  HPI 
value.  Thus,  even  when  the  average 
current  LTV  for  a  loan  group  is  less  than 
one  (positive  equity),  some  percentage 
of  the  loans  will  have  LTVs  greater  than 
one  (negative  equity). 

•  Relative  Spread — ^This  variable  is  an 
important  factor  in  determining  whether 
a  borrower  will  prepay.  It  reflects  the 
value  to  a  borrower  of  the  option  to 
prepay  and  refinance.  The  stress  test 
uses  the  relative  spread  between  the 
interest  rate  on  a  loan  and  the  current 
market  rate  on  loans  as  a  proxy  for  the 
mortgage  premium  value. 

•  Burnout — ^The  value  for  this 
variable  reflects  whether  a  borrower  has 
passed  up  earlier  opportimities  to 
refinance  at  favorable  interest  rates. 
Such  a  borrower  is  less  likely  to  prepay 
the  current  loan  and  refinance,  and 
more  likely  to  defiault  in  the  future. 

•  Yield  Curve  Slope — This  variable 
reflects  the  relationship  between  short 
and  long  term  interest  rates.  The  shape 
of  the  yield  curve,  which  reflects 
expectations  for  the  future  levels  of 
interest  rates,  influences  a  borrower's 
decision  to  prepay  a  mortgage. 
Depending  on  \he  slope  of  the  yield 
curve  and  the  type  of  loan  a  borrower 
may  have  incentives  to  refinance  to  a 
fixed-rate  or  an  adjustable-rate 
mortgage. 

•  Original  LTV— The  LTV  at  the  time 
of  mortgage  origination  serves  as  a 
proxy  for  factors  relating  to  the  financial 
status  of  a  borrower,  which  can  affect 
the  borrower's  future  ability  to  make 
loan  pajnnents.  Higher  original  LTVs, 
which  generally  reflect  fewer  economic 
resources  and  greater  wilUngness  to  take 
financial  risk,  increase  the  probability  of 
default  and  lower  the  probability  of 
prepayment.  The  reverse  is  true  for 
lower  original  LTVs. 

•  Occupancy  Status — ^The  value  of 
this  variable  reflects  the  higher 
probabihty  of  default  of  investor-owners 
compared  to  that  of  occupant-owners. 
The  stress  test  applies  the  portfolio- 
wide  ratio  of  investor-to  occupant- 
owners  to  each  loan  group.  The  single 
family  default  and  prepayment  variables 
are  Usted  in  Table  1. 
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Tbble  1.  Single  Family  Default  &  Prepayment  Variables 


Variables  for  AU  Single  Family  Models 

Single  FamUy 

Default 

Variables 

Single  Family 

Prepayment 

Variables 

Mortgage  Age 

X 

X 

Probability  of  Negative  Equity 

X 

X 

Relative  Spread 

X 

Burnout 

X 

X 

Yield  Curve  Slope 

X 

Original  LTV 

X 

X 

Occupancy  Status 

X 

X 

c.  Multifemily  Default  and  Prepayment 

The  stress  test  utilizes  two 
nudtifamily  default  models  and  five 
multifiamily  prepayment  models  to 
capture  the  behavior  of  loans  piuchased 
under  different  programs  and  loans  at 
different  stages  in  their  life  cycles.  The 
models  were  estimated  using  historical 
data  through  1995  on  the  performance 
of  Enterprise  multifamily  loans.  The 
stress  test  applies  one  default  model  to 
loans  piut:hased  imder  cash  programs 
(i.e.,  loans  purchased  individually),  and 
another  to  loans  purchased  under 
negotiated  programs  (i.e.,  loans 
purchased  as  part  of  a  pool),  because  the 
programs  have  different  risk  profiles. 
The  prepayment  models  distinguish 
among  product  types:  fully-amortizing 
fixed-rate,  balloon,  and  ARM  loans; 
those  vdth  yield  maintenance 
provisions  (i.e.,  restrictions  and/or 
penalties  for  prepaying  a  loan  diuing  a 
specified  period  of  time);  and  balloon 
loans  which  have  reached  their  stated 
mattuity,  because  these  distinctions 
affect  the  probabiUty  of  prepayment. 

As  with  the  models  of  single  family 
mortgage  performance,  the  multifamily 
models  simulate  the  probability  of 
default  and  prepayment  based  on  stress 
test  conditions  and  loan  group  risk 
characteristics.  To  accoimt  for  specific 
risks  associated  with  multifamily  loans, 
these  loans  are  grouped  somewhat 
differently  fiom  single  family  loans. 
Thus,  multifamily  loans  are  also 
grouped  by  original  DCR  and  program 
type.  All  of  the  multifamily  defaiilt  and 
prepayment  models  include  interest 
rates,  rent  growth  rates,  and  vacancy 
rates  to  characterize  stress  test 
conditions. 


The  folloviring  variables  are  fectors  in 
determining  default  and  prepayment 
rates  for  multifamily  loan  oroups: 

•  Mortgage  Age — As  with  single 
family  loans,  the  risk  of  default  and 
prepayment  on  multifamily  loans  varies 
over  their  lives. 

•  Relative  Spread — As  with  single 
family  loans,  this  variable  reflects  the 
value  to  the  borrower  of  the  option  to 
prepay  and  refinance. 

•  Program  Restructuring — ^This 
variable  captures  the  difference  between 
Enterprises'  management  of  their 
original  multifamily  programs  and 
ciurent,  restructured  programs.  That 
diffiarence  affects  the  probability  of 
default. 

•  Joint  Probability  of  Negative  Equity 
and  Negative  Cash  Flow — This  variable 
plays  a  role  similar  to  that  of  the 

S)robability  of  negative  equity  for  single 
amily  loans.  However,  negative  equity 
is  not  a  sufficient  condition  for 
multifamily  loan  default.  Residential 
rental  property  owners  tend  not  to 
default  unless  a  property's  net  cash  flow 
is  negative  as  well.  This  variable 
captures  the  joint  probability  of  both 
conditions. 

•  Balloon  Maturity  Risk— To  reflect 
the  added  risk  of  default  at  the  balloon 
maturity  date,  this  variable  gives  extra 
weight  to  the  joint  probability  of 
negative  equity  and  negative  cash  flow 
in  the  year  before  a  balloon  mortgage 
matiues. 

•  Default  Type — ^This  variable 
distinguishes  between  loans  for  which 
the  Enterprise  is  responsible  for 
foreclosure  and  property  disposition 
and  loans  for  which  the  seller/servicer 
is  responsible  for  repiut:hasing  if  the 
loan  becomes  90  days  delinquent 

•  Current  LTV— this  variable 
captiires  the  incentive  for  borrowers  to 


refinance  in  order  to  withdraw  equity 
firom  their  rental  property. 

•  Probability  of  Qualifying  for 
Refinance — This  variable  captures  the 
effect  on  prepayments  of  a  borrower 
who  would  not  quaUfy  for  a  new  loan 
(one  that  lacks  an  LTV  of  80  percent  or 
less  and  a  DCR  of  120  percent  or  more). 

•  Pre-balloon  Refinance  Incentive — 
This  variable  gives  extra  weight  to  the 
relative  spread  in  the  two  years  prior  to 
the  balloon  maturity.  This  captures  the 
additional  incentive  to  prepay  balloon 
loans  after  the  date  the  yield 
maintenance  period  ends,  but  before  the 
balloon  matiuity  date. 

•  Conventional  Market  Rate  for 
Mortgages — Similar  to  the  single  family 
yield  curve  slope  variable,  this  variable 
reflects  the  incentives  for  borrowers 
with  ARMs  to  refinance  into  fixed-rate 
mortgages. 

•  Value  of  Depreciation  Write-offs — 
This  variable  captures  the  effect  on 
defeult  rates  of  Uie  value  to  a  new 
purchaser  of  the  tax  benefits  associated 
with  multifamily  property  ovmership. 

•  Years-To-Go  in  the  Yield 
Maintenance  Period — This  variable 
captures  the  decreasing  effect  of  yield 
maintenance  provisions  during  the  jrield 
maintenance  period.  As  the  cost  of  the 
provision  declines  in  the  later  years  of 
the  yield  maintenance  period,  the 
disincentive  to  prepay  declines. 

Just  like  the  single  family  default  and 
prepayment  models,  the  multifamily 
models  produce,  for  each  loan  group  for 
each  month  of  the  stress  period,  default 
and  prepayment  rates  which  are  used  in 
the  cash  flow  components  of  the  stress 
test.  Tables  2  and  3  list  the  variables 
included  in  the  multifamily  default  and 
prepayment  models. 
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Tuble  2.  MultifamUy  Default  Model  Variables 


Variables 

Cash  Program 
Loans 

Negotiated 

Program 

Loans 

Mortgage  Age 

X 

X 

Program  Restructuring 

X 

Joint  Probability  of  Negative  Equity  and  Negative  Cash  Row 

X 

X 

Balloon  Maturity  Risk 

X 

X 

Default  IVpc 

X 

Value  of  Depreciation  Write-offs 

X  .     - 

Table  3.  MultifamUy  Prepayment  Model  Variables 


Variables 

AU  Fixed- 
Rate  Loans  in 

Vield 
Maintenance 

FuUy. 

Amortizing 

Fixed-Rate 

Loans  Out  of 

Yield 
Maintenance 

Balloon 
Loans  Out  of 

Yield 

Maintenance 

&  Before 

Maturity 

FuUy- 

Amortizing 

ARMs& 

BaUoon 

ARMsBdbre 

Maturity 

AU  BaUoon 

Loans  at  or 

After 

Maturity' 

Mortgage    ge 

X\ 

X 

X 

X 

Relative 
Spread 

X 

X 

X 

X 

Current   TV 

K 

X 

X 

X 

Probability  of 
Qualifying  for 
Refinance 

• 

X 

Pre-balloon 

Refinance 

Incentive 

X 

Conventional 
Market  Rate 
for  Mortgages 

X 

Years-to-Go  in 
the  Yield 
Maintenance 
Period 

X 

'  The  stress  test  reflects  that  the  Enterprises  may  not  foreclose  on  multifamily  balloon  loans  if  borrowers  can 
continue  to  make  payments  at  the  then-current  market  rate  of  interest. 


d.  Loss  Severity 

Credit  losses  are  determined  by 
multiplying  default  rates  by  loss 
severity  rates  and  loan  group  balances. 
Loss  severity  rates  are  computed  as  of 


the  date  of  default,  and  are  expressed  as 
a  percentage  of  impaid  principal 
balance  of  the  defaulting  portion  of  a 
loan  group. 

In  general,  losses  comprise  three 
elements — loss  of  principal,  transactions 


costs,  and  fiinding  costs.  Loss  of 
principal  is  the  amount  of  defaulting 
loan  UPB,  offset  by  the  net  proceeds  of 
the  sale  (disposition)  of  the  foreclosed 
property.  Transactions  costs  include 
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expenses  related  to  foreclosure,  property 
holding  and  disposition  expenses. 
Funding  costs  are  the  costs  of  funding 
non-earning  assets — first  the  defaulted 
loans,  and  dien  the  foreclosed 
properties  prior  to  disposition  (except  in 
the  case  of  sold  loans,  for  which  four 
months  of  interest  at  the  passthrough 
rate  replace  foiu  months  of  funding 
costs). 

For  single  family  loans  the  stress  test 
uses  an  econometric  model  to  project 
the  net  proceeds  from  the  sale  of 
foreclosed  properties.  The  model  is 
based  on  historical  data  on  defaulted 
Enterprise  loans,  and  reflects  the 
relationship  between  LTV  at  the  time  of 
loan  default  (based  on  a  loan's  original 
LTV,  loan  amortization,  and  house  price 
changes  and  dispersion),  and  proceeds 
of  property  disposition.  Just  as  with 
models  of  single  family  default  and 
prepayment,  this  model  includes  a 
calibration  adjustment  to  make  the 
results  consistent  with  the  benchmark 
loss  experience. 

For  multifamily  loans,  sale  proceeds 
are  a  fixed  percentage  of  the  defaulting 
UPB,  based  on  historical  experience. 

For  both  single  family  and 
multifamily  loans,  transactions  costs  are 
fixed  amounts  based  on  historical 
averages  computed  from  Enterprise 
data.  Fimding  costs  are  captured  in  a 
discounting  process  described  in  the 
following  paragraph. 

Foreclosure,  disposition  and 
associated  costs  ocau-  over  a  period  of 
time.  In  order  to  calculate  losses 
associated  with  a  default  as  of  the  time 
of  the  default,  die  stress  test  calculates 
loss  severity  rates  by  discounting  the 
different  elements  of  loss  back  to  the 
time  of  default,  based  on  stress  period 
interest  rates.  The  discounting  process 
also  captures  funding  costs  at 
appropriate  interest  rates.  For  single 
family  loans,  the  timing  of  each  element 
is  based  on  averages  for  the  benchmark 
loans;  for  multifamily  loans  it  is  based 
on  the  historical  average  for  the 
Enterprises,  using  data  through  1995. 

The  calculation  of  loss  severity  rates 
for  two  types  of  multifamily  loans 


differs  from  the  general  approach.  In  the 
case  of  90-day  delinquent  loans  that  are 
repurchased  from  Enterprise  seciuity 
pools  by  seller/servicers,  rates  are  a 
fixed  amount  based  on  Enterprise 
historical  experience  representing 
claims  submitted  by  seller/servicers  for 
reimbursement  by  the  Enterprise.  In  the 
case  of  FHA-insuiied  loans,  die  stress 
test  reflects  no  losses. 

The  loss  severity  component  of  the 
stress  test  generates  loss  severity  rates 
for  each  loan  group  for  each  month  of 
the  stress  period,  which  are  used  in  the 
cash  flow  components  of  the  stress  test 
to  calculate  credit  losses  for  the 
Enterprises. 

5.  Other  Credit  Factors 

a.  Mortgage  Credit  Enhancements 

In  many  cases,  at  least  a  portion  of 
Enterprise  losses  on  defaulted  loans  is 
offset  by  some  form  of  credit 
enhancement.  Credit  enhancements  are 
contractual  arrangements  with  third 
parties  that  reduce  Enterprise  losses  on 
defaulted  loans.  By  including  the  effect 
of  mortgage  credit  enhancements,  the 
stress  test  more  reaUstically  reflects 
Enterprise  risks  related  to  mortgage 
defaults  and  credit  losses  during  the 
stress  period. 

The  stress  test  captures  many  types  of 
credit  enhancements,  with  differing 
depths  and  methods  of  coverage,  for 
both  single  family  and  multifamily 
loans.  These  credit  enhancements 
include  private  mortgage  insurance, 
recourse  to  seller/servicers, 
indemnification,  pool  insurance,  cash 
accoimts,  spread  accounts,  collateral 
accounts,  and  specific  risk-sharing 
agreements  for  certain  multifamily 
loans. 

The  stress  test  divides  mortgage  credit 
enhancements  into  two  categories.  One 
category  is  credit  enhancements  that 
cover  losses  on  certain  loans  up  to  a 
specified  percentage  of  the  loss 
incurred.  This  category  includes  private 
mortgage  insurance,  unlimited  recourse, 
imlimited  indemnification  and,  for 
certain  multifamily  loans,  risk-sharing 
agreements.  The  other  category  includes 


those  credit  enhancements  that  cover  all 
losses  on  a  specified  set  of  loans,  up  to 
a  specified  total  amount.  This  category 
includes  limited  recourse,  limited 
indemnification,  pool  insurance,  cash 
accounts,  spread  accounts  and  collateral 
accoimts. 

The  benefits  of  the  first  category  of 
credit  enhancements  are  incorporated  in 
the  calculation  of  monthly  loss  severity 
rates.  The  loss  severity  rate  for  a  specific 
loan  group  is  reduced  based  on  the 
credit  enhancements  from  the  first 
category  associated  with  loans  in  that 
group.  The  benefits  of  the  second 
category  of  credit  enhancements  are 
taken  into  accoimt  directly  in  the  cash 
flow  calculations.  The  dollar  balance  of 
these  credit  enhancements  is  tracked 
and  drawn  down  to  offset  the  amount  of 
credit  losses  for  the  covered  loans  in  a 
loan  group. 

b.  Counterparty  and  Other  Credit  Risk 

In  addition  to  mortgage  credit  quality, 
the  stress  test  considers  the 
creditworthiness  of  companies  and 
financial  instruments  to  which  the 
Enterprises  are  exposed.  These  include 
most  mortgage  credit  enhancement 
counterparties  (e.g.,  private  mortgage 
insurance  companies  and  seller/ 
servicers),  privately  issued  and 
municipal  securities  held  as  assets, 
derivative  counterparties,  and  securities 
guaranteed  for  private  issuers. 

For  credit  enhancement 
counterparties,  securities  held  as  assets, 
and  interest  rate  contract  counterparties, 
the  stress  test  reduces — or  applies 
"haircuts"  to — the  amounts  due  frtim 
these  instruments  or  counterparties 
according  to  their  level  of  risk.  The  level 
of  risk  is  determined  by  public  credit 
ratings  which  the  stress  test  classifies 
into  four  categories:  AAA,  AA,  A  and 
EBB.  When  no  rating  is  available,  the 
instrument  or  counterparty  is  rated  BBB. 
The  cash  flow  components  of  the  stress 
test  phase  in  the  haircuts  monthly  in 
equal  increments  until  the  total 
reduction  Usted  in  Table  4  is  reached  in 
the  final  month  of  the  stress  period. 
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TVible  4.  Final  "Haircuts"  for  Other  Sources  of  Credit  Risk 


Rating 
Classification 

Derivative 
Counterparties' 

All  Other 

Counterparties  & 

Instruments 

AAA 

2% 

10% 

AA 

4% 

20% 

A 

8% 

40% 

BBB 

16% 

80% 

'  Haircuts  for  derivative  counterparties  are  substantially  less  than  those  for 
other  counterparties  and  instruments  since  derivative  counterparties'  credit 
risk  is  mitigated  by  agreements  to  post  collateral,  including  provisions  for 
frequent  marks  to  market. 


The  stress  test  also  applies  haircuts  to 
reflect  the  impact  of  impairment  of 
coimterparties  for  derivative  contracts 
hedging  foreign  currency  denominated 
debt.  Since  counterparty  impairment 
would  reduce  the  effectiveness  of  a 
hedge,  the  stress  test  reflects  the 
associated  risk  by  increasing  the 
amounts  owed  by  an  Enterprise  by  the 
haircut  percentage. 

c.  Other  Off-Balance  Sheet  Guarantees 

In  addition  to  guaranteeing  mortgage- 
backed  securities  they  issue  as  part  of 
their  main  business,  the  Enterprises 
occasionally  provide  guarantees  for 
other  securities.  The  guarantees 
provided  by  the  Enterprises  enhance  the 
liquidity  and  appeal  of  these  securities 
in  the  marketplace.  These  securities, 
notably  single  family  and  multifamily 
whole  loan  REMIC  securities  *°  and 
mortgage  tax-exempt  multifamily 
housing  bonds,  represent  a  small  part  of 
the  Enterprises'  business  and  have  a 
significant  level  of  credit  enhancement 
that  protects  the  Enterprises  from  losses. 
The  performance  of  these  securities  is 
not  explicitly  modeled  in  the  stress  test. 
As  a  proxy  for  the  present  value  of  net 
losses  on  these  guarantees  during  the 
stress  test,  the  outstanding  balance  of 
these  instruments  at  the  beginning  of 
the  stress  period  is  multiplied  by  45 
basis  points.  The  resulting  amount  is 
subtracted  firom  the  lowest  discounted 
monthly  capital  balance  when 
calculating  the  risk-based  capital 
requirement. 


*°Real  Estate  Mortgage  Investment  Conduit 
(REMIC)  securities  are  multiclass  mortgage 
passthrough  securities.  The  classes  of  a  REMIC 
security  can  take  on  a  wide  variety  of  attributes 
withiegard  to  payment  of  principal  and  interest, 
cash  flow  timing  (uncertainty,  and  maturity,  among 
others. 


6.  Cash  Flows 

For  each  month  of  the  stress  period, 
stress  test  cash  flow  components  apply 
projected  default,  prepayment,  and  loss 
severity  rates  to  loan  group  balances  to 
produce  mortgage  cash  flows.  The  cash 
flow  components  also  reduce  projected 
mortgage  losses  resulting  from  offsetting 
credit  enhancements  that  are  not 
accounted  for  in  loss  severity 
calculations.  In  addition,  the  cash  flow 
components  calculate  cash  flows  for 
securities  that  the  Enterprises  hold  as 
assets,  or  have  issued  as  liabilities.  They 
generate  cash  flows  for  derivative 
instruments  like  interest  rate  swaps, 
caps,  and  floors;  and  they  apply  the 
haircuts  to  cash  flows  to  reflect  the 
credit  risk  of  securities  and 
coimterparties  other  than  mortgage 
borrowers.  Projected  cash  flows  are  the 
principal  inputs  in  the  creation  of 
monthly  financial  statements  during  the 
stress  period,  which  are,  in  turn,  the 
basis  for  the  calculation  of  the  risk- 
based  capital  requirement. 

Cash  flows  are  generated  for  each 
single  family  and  multifamily  loan 
group.  For  retained  loans,  cash  flows 
consist  of  scheduled  principal,  prepaid 
principal,  defaulted  principal,  default 
losses,  and  interest.  For  sold  loans,  cash 
flows  consist  of  credit  losses,  guarantee 
fee  income,  and  float  income. 

Because  losses  on  sold  loans  are 
absorbed  by  the  Enterprises  and  are  not 
passed  through  to  security  holders,  no 
credit  losses  are  reflected  in  cash  flows 
calculated  for  Enterprise-issued  MBS 
held  as  investments  (including  those 
issued  by  an  Enterprise  and  later 
repurchased).  The  credit  risk  is  borne  by 
the  MBS  issuer  rather  than  the  MBS 
investor,  so  the  credit  risk  on  MBS  has 
already  been  taken  into  account  in  the 
credit  risk  of  sold  loans.  Thus,  cash 


flows  for  single  class  Enterprise-issued 
MBS  held  as  investments  consist  only  of 
principal  and  interest  payments. 
Cashflows  for  private  label  securities 
consist  of  principal  and  interest 
pajmients  and  credit  losses.**  Principal 
payments  are  calculated  by  applying 
default  and  prepayment  rates  that  are 
appropriate  for  the  loans  imderlying  the 
MBS  (amoimts  of  defaulted  principal 
are  assumed  to  be  passed  through  to 
investors,  as  well  as  normal 
amortization).  Interest  is  computed  by 
multiplying  the  security  principal 
balance  by  the  coupon  rate. 

Multi-class  mortgage  securities  such 
as  REMICs  and  strips  are  treated  in  the 
same  maimer  as  single  class  MBS.  The 
stress  test  generates  cash  flows  for  the 
underlying  collateral,  usually  single 
class  MBS,  and  applies  the  rules  of  the 
particular  multi-class  security  that 
govern  how  these  cash  flows  are 
directed  to  determine  cash  flows  of  the 
specific  securities  held  by  an  Enterprise. 
In  generating  cash  flows  for  mortgage- 
linked  derivative  contracts,  where  the 
notional  amount  of  the  contract  is  based 
on  the  declining  principal  balance  of 
specified  MBS,  the  stress  test  applies 
the  terms  of  each  contract  and  tracks  the 
appropriate  declining  balances.  The 
stress  test  generates  cash  flows  for 
mortgage  revenue  bonds  by  treating  the 
bonds  like  single  class  MBS  backed  by 
30-year,  fixed-rate  single  family 
mortgages  maturing  on  each  bond's 
stated  maturity  date. 

For  non-mortgage  investments, 
outstanding  debt  securities  and  liability- 
linked  derivative  contracts,  payments  of 
principal  and  interest  are  calculated  for 
each  instrument  based  on  its 


*>  See  section  n.  A.  5.  c.  Other  Off-Balance  Sheet 
Guarantees  for  a  description  of  how  credit  losses  for 
private  label  securities  are  calculated. 
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characteristics  by  applying  the 
appropriate  interest  rates  and  principal 
payment  rules.  For  asset-backed 
securities,  one  of  two  collateral 
prepayment  speeds  is  applied, 
depending  on  the  stress  test  interest  rate 
scenario.  The  stress  test  computes  cash 
flows  for  debt  securities  and  liability- 
linked  derivatives  according  to  the  rules 
and  structure  of  each  instrument. 

7.  Enterprise  Operations  &  Taxes 

The  stress  test  simulates  the  income 
taxes,  operating  expenses,  issuance  of 
new  debt  or  purchase  of  new 
investments,  exercise  of  options  to  retire 
debt  early  or  cancel  derivative  contracts, 
and  payment  of  dividends  by  the 
Enterprises.  The  stress  test  computes 
Federal  income  taxes  using  an  effective 
tax  rate  of  30  percent.  Estimated  income 
tax  is  paid  by  the  Enterprises  quarterly. 

An  Enterprise's  operating  expenses 
decline  in  proportion  to  the  change  in 
the  size  of  its  combined  mortgage 
portfolio  of  retained  and  sold  loans 
during  the  stress  period.  The  baseline 
level  of  monthly  operating  expenses  at 
the  start  of  the  stress  period  is  equal  to 
one-third  of  operating  expenses  reported 
by  the  Enterprise  for  the  quarter 
preceding  the  stress  period. 

When  necessary,  the  stress  test 
simulates  the  issuance  of  new  debt  or 
purchase  of  new  investments  by  the 
Enterprises.  New  debt  is  issued  in 
months  when  there  is  a  shortfall  of  cash. 
All  debt  issued  during  the  stress  period 
is  six-month  discount  notes,  at 
Enterprise  borrowing  rates  projected 
&x>m  the  estimated  yield  ciuve.  Excess 
cash  is  invested  in  one-month  securities 
bearing  the  six-month  Treasury  yield. 

For  each  month  dtiring  the  stress 
period  that  a  security  is  subject  to  early 
redemption  (call)  or  a  derivative 
contract  is  subject  to  cancellation,  the 
stress  test  calculates  the  effective 
remaining  yield-to-maturity  *2  of  that 
instrument  and  compares  it  to  the  yield 
of  a  replacement  security,  given  ciurent 
stress  period  interest  rates.  If  the  yield 
is  more  than  50  basis  points  below  the 
cost  of  the  existing  instrument,  the  call 
or  cancellation  option  is  exercised. 

Capital  distributions  are  also  made 
during  the  stress  period.  If  an 
Enterprise's  capital  exceeds  the 
TpinimiiTn  capital  requirement  in  any 
quarter,  dividends  on  preferred  stodc 
are  paid,  unless  payment  would  reduce 
the  Enterprise's  capital  to  an  amount 
below  the  minimiun  requirement. 
Common  stock  dividends  are  paid  only 
in  the  first  font  quarters  of  the  stress 


*z  Yields  are  calculated  based  on  the  outstanding 
principal  balances  for  securities  and  notional 
amounts  for  derivative  contracts. 


period  (based  on  an  estimate  of  how 
long  capital  would  remain  above  the 
risk-ba»9d  requirement),  and  only  if 
capital  remains  above  the  minimum 
capital  requirement  before  and  after  the 
dividends  are  paid.  The  amount  paid  is 
directly  related  to  the  earnings  trend  of 
the  Enterprise.  If  the  trend  is  positive, 
the  dividend  payout  ratio  is  the  same  as 
the  average  of  the  fo\u  quartera 
preceding  the  stress  test.  Otherwise, 
dividends  are  based  on  the  dollar 
amount  per  share  paid  in  the  last 
quarter  preceding  the  stress  test.  The 
stress  test  does  not  provide  for  any  other 
capital  distributions,  such  as 
repurchases  of  common  stock. 

8.  Financial  Reporting 

To  the  extent  applicable,  the  stress 
test  makes  use  of  Generally  Accepted 
Accounting  Principles  (GAAP).  "The 
cash  flows  from  the  financial 
instruments  on  the  books  of  the 
Enterprises  are  the  principal  basis  for 
the  creation  of  pro  forma  financial 
statements  that  capture  an  Enterprise's 
performance  over  the  stress  period.  In 
addition,  the  stress  test  accounts  for 
niunerous  non-cash  items  on  the 
Enterprises'  balance  sheets,  such  as 
receivables  and  \mamortized  and 
deferred  balances.  The  balance  sheets 
show  the  monthly  total  capital  amoimt 
for  each  Enterprise,  which  is  used  in  the 
final  calculation  of  risk-based  capital. 

9.  Calculation  of  the  Risk-based  Capital 
Requirement 

The  stress  test  determines  the  amount 
of  capital  that  an  Enterprise  must  hold 
at  the  start  date  in  order  to  maintain 
positive  capital  throughout  the  ten-year 
stress  period  (stress  test  capital).  Once 
stress  test  capital  has  been  calculated, 
an  additional  30  percent  of  that  amount 
is  added  to  protect  against  management 
and  operations  risk.  This  total  is  the 
risk-based  capital  requirement. 

Using  the  financial  statements 
generated  by  the  stress  test,  the  capital 
balance  for  each  month  is  discounted 
back  to  the  start  of  the  stress  period. 
This  is  done  for  both  the  up-rate  and 
down-rate  scenarios.  The  lowest 
discoimted  monthly  capital  balance  is 
then  decreased  as  described  above  to 
accoimt  for  securities  that  are 
guaranteed  by  the  Enterprises  which  are 
not  expUcitly  modeled  (other  off- 
balance  sheet  guarantees).  This  lowest 
discoimted  monthly  balance,  if  positive, 
represents  a  surplus  of  initial  capital, 
that  is,  capital  that  was  not  "used" 
during  the  stress  period.  If  negative,  it 
represents  a  deficit  of  initial  capital.  The 
lowest  discoimted  monthly  balance  is 
then  subtracted  from  the  Eiaterprise's 
initial  capital.  The  resulting  amount  is 


the  smallest  amount  of  starting  capital 
required  to  maintain  positive  capital 
throughout  the  stress  period. 

For  example,  if  an  Enterprise  holds 
starting  capital  of  $10  billion  and  the 
lowest  discounted  monthly  balance  is 
$1  billion  (representing  a  positive 
capital  balance  even  in  the  worst  month 
of  the  stress  period),  then  the  amount  of 
starting  capital  necessary  to  maintain 
positive  capital  throughout  the  stress 
period  is  $9.0  billion.  If  the  lowest 
discoimted  monthly  balance  is  -  $1 
billion  (representing  a  negative  capital 
balance  in  the  worst  month),  the 
necessary  starting  capital  is  $11.0 
billion. 

In  the  final  step,  necessary  starting 
capital  is  multiplied  by  1.3  to  complete 
the  calculation  of  the  risk-based  capital 
ftquirement  required  by  the  1992  Act. 

B.  Sensitivity  of  Capital  Requirement  to 
Risk 

An  Enterprise's  risk-based  capital 
requirement  under  this  proposed 
regulation  is  sensitive  to  a  wide  variety 
of  factors  that  affect  Enterprise  risk.  The 
existing  minimum  capital  requirement 
depends  almost  entirely  on  the  size  of 
an  Enterprise's  two  principal 
businesses:  MBS  guarantees  and 
leveraged  investments  in  mortgages  and 
in  MBS.  In  contrast,  the  risk-based 
capital  requirement  depends  not  only 
on  the  outstanding  volumes  of  an 
Enterprise's  guarantees  and  assets,  but 
also  on  the  degree  of  risk  taken  on  by 
the  Enterprise  in  connection  with  these 
businesses.  Thus,  the  risk-based 
requirement  is  sensitive  to  the 
characteristics  of  mortgages  and 
mortgage  guarantees  that  affect  risk, 
credit  enhancements  for  those 
mortgages,  the  asset/liability  risk 
management  strategies  of  the  Enterprise, 
the  value  of  properties  collateraUzing 
the  mortgages,  and  recent  interest  rate 
levels. 

In  designing  the  stress  test  on  which 
the  risk-based  capital  requirement  is 
based,  OFHEO  sought  to  incorporate  all 
significant  sources  of  credit  and  interest 
rate  risk.  OFHEO  further  sought  to 
design  the  stress  test  so  that  differences 
in  specific  risk  factors  affect  the  risk- 
based  capital  requirement  in  amoimts 
commensurate  with  the  difference  in 
risk.  To  quantify  the  marginal  effects  of 
changes  in  risk  on  the  capital  required 
for  each  scenario  (required  capital), 
OFHEO  conducted  a  number  of 
sensitivity  tests.  OFHEO  first  computed 
the  risk-based  capital  requirement  for 
each  Enterprise  in  each  interest  rate 
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scenario  for  June  30,  IQQ?.*^  These 
results  serve  as  a  base  case.  OFHEO  then 
made  a  series  of  small  adjustments  to 
each  Enterprise's  risk  positions  and 
compared  the  results  for  all  four 
Enterprise-scenario  combinations  with 
the  relevant  base  case  results.  The 
differences  in  results  provide  a  measiue 
of  the  incremental  changes  in  required 
capital  (which  may  be  positive  or 
negative)  caused  by  the  risk  adjustment. 

Section  n.  B.I..  MBS  Guarantees  (Sold 
Loans),  below  presents  the  results  of 
sensitivity  tests  related  to  an 
Enterprise's  guarantee  business.  In  each 
test,  OFHEO  simulated  the  effects  on 
required  capital  of  a  hypothetical 
addition  to  each  Enterprise's 
outstanding  MBS  guarantees  (sold 
loans).  The  simulation  results  show,  in 
both  an  absolute  and  relative  sense,  how 
different  characteristics  of  sold  loans   • 
affect  required  capital.  Section  n.  B.  2., 
Commitments,  illustrates  how  required 
capital  would  be  affected  if  each 
Enterprise  had  had  a  larger  volume  of 
outstanding  commitments.  Section  n.  B. 
3.,  Assets  and  Liabilities,  discusses  the 
effects  of  hypothetical  additions  of 
retained  loans  accompanied  by 
additions  of  debt.  Section  n.  B.  4., 
Administrative  Costs,  discusses  how 
risk-based  capital  would  be  affected  by 
higher  administrative  (operating) 
expenses.  Finally,  Section  II.  B.  5., 
External  Economic  Conditions, 
discusses  how  risk-based  capital  would 
be  affected  had  house  prices  or  interest 
rates  behaved  differently  than  they 
actually  did  in  the  period  just  preceding 
the  starting  date  of  the  stress  test. 

Sensitivity  test  results  differ  between 
the  two  Enterprises  for  two  reasons. 
First,  the  risk  adjustments  made  to  the 
two  Enterprises'  positions  were  not 
precisely  the  same.  For  example,  in 
sensitivity  tests  involving  changes  in 
outstanding  sold  loan  volumes,  each 
Enterprise's  additional  sold  loans  reflect 
that  Enterprise's  typical  security 
remittance  cycles,  and  remittance  cycles 
affect  the  risk  characteristics  of  sold 
loans.  Second,  the  incremental  effects 
on  required  capital  of  any  change  in  an 
Enterprises's  risk  positions  are  affected 
by  the  Enterprise's  individual 
circumstances  and  policies.  Two 
examples  are  the  Enterprise's  projected 
Federal  income  tax  situation  during  the 
stress  period  and  its  dividend  policies. 
During  portions  of  the  stress  period  in 
which  an  Enterprise  is  paying  taxes  or 
receiving  refunds,  financial  gains  and 
losses  are  shared  with  the  government 
because  changes  in  income  cause 
changes  in  taxes.  Conversely,  during 


*^The  results  are  discussed  in  section  IL  C, 
Implications  of  the  Proposed  Rule. 


portions  of  the  stress  period  in  which  an 
Enterprise  has  exhausted  tax  carrybacks, 
the  full  benefit  or  cost  of  a  change  in 
income  is  experienced  by  the 
Enterprise.  In  the  base  case,  both 
Enterprises  exhaust  their  tax  carrybacks 
mid-way  through  the  stress  period  in 
the  down-rate  scenario.  In  the  up-rate 
scenarios,  Fannie  Mae  does  the  same, 
but  Freddie  Mac  either  pays  taxes  or 
receives  refunds  throughout  the  stress 
period.  An  Enterprise's  tax  situation 
diuing  the  stress  period  depends 
primarily  on  the  Enterprise's  risk 
exposures.  The  longer  an  Enterprise 
continues  to  be  profitable  in  the  stress 
environment,  the  longer  it  is  affected  by 
taxes. 

Differences  in  recent  dividend 
poUcies  can  cause  small  differences  in 
the  incremental  capital  associated  with 
specific  changes  in  risk  because 
common  stock  dividends  during  the 
first  year  of  the  stress  period  depend  on 
recent  dividend  payouts.  Differences  in 
dividend  policies,  therefore,  can  lead  to 
differences  in  the  amount  of  earnings 
changes  that  are  shared  with 
stockholders. 

Results  are  shown  for  both  interest 
rate  scenarios,  even  though  only  one 
(the  one  that  results  in  the  highest 
required  capital)  can  be  binding  at  any 
specific  time.  For  June  1997,  the  up-rate 
scenario  resulted  in  higher  required 
capital  for  Fannie  Mae,  while  the  down- 
rate  scenario  was  more  adverse  for 
Freddie  Mac.  However,  the  relative 
adversity  of  the  two  scenarios  may 
change  lOver  time  for  either  Enterprise 
depending  on  business  strategies  and 
market  conditions. 

In  the  tables  of  this  section,  the  phrase 
"incremental  capital"  is  used  to  mean 
the  change  in  the  amount  of  required 
capital  in  a  particular  scenario 
accompanying  a  small  change  in  the 
overall  risk  profile  of  an  Enterprise. 
Several  considerations  affect 
appropriate  interpretation  of  these 
numbers.  First,  the  incremental  capital 
percentages  shown  in  the  tables  are  not 
fixed.  As  discussed  below  in  section  II. 
B.  5.  c.  Sensitivity  to  Risk 
Characteristics  in  Different  Economic 
Environments,  future  business  strategies 
and  economic  conditions  may  alter  the 
required  capital  sensitivities  fi-om  those 
of  June  1997,  which  are  presented  here. 
Furthermore,  bigger  or  smaller  changes 
in  risk  may  not  have  a  proportional 
effect  on  capital.  A  $20  billion  increase 
in  a  particular  group  of  loan  guarantees 
may  not  have  exactly  twice  the  effect  on 
required  capital  as  a  $10  billion  increase 
in  the  same  group  of  guarantees. 

Second,  in  anticipating  the  effect  on 
required  capital  of  a  change  in  any  risk 
factor,  an  Enterprise  likely  will  be 


concerned  not  only  with  the  immediate 
effect,  but  also  with  the  longer  term 
effect.  For  example,  in  considering  the 
capital  implications  of  making 
additional  mortgage  guarantees,  the 
incremental  effects  on  required  capital 
of  the  guarantees  at  all  future  dates  that 
the  loans  continue  to  be  outstanding  are 
relevant.  In  this  case,  an  important 
consideration  is  that  the  incremental 
effects  of  mortgage  guarantees  generally 
diminish  over  time. 

Third,  the  incremental  capital 
percentages  do  not  determine  an 
amount  of  capital  that  must  be  added  in 
order  to  accept  a  specific  increase  in 
risk.  As  discussed  below  in  Section  n. 
C.  2.,  Enterprise  Adjustments  to  Meet 
the  Proposed  Standard,  it  may  often  be 
less  costly  to  increase  hedges  of  other 
risks  than  to  raise  equity  funds  in 
response  to  an  increase  in  risks. 

1.  MBS  Guarantees  (Sold  Loans) 

The  Enterprises  have  two  principal 
lines  of  business.  They  function  both  as 
guarantors  of  mortgage-backed  securities 
and  as  leveraged  investors  in  mortgages 
and  mortgage-backed  securities.  As 
guarantors,  the  Enterprises  receive 
principal  and  interest  payments  on 
home  mortgages,  which  they  pass 
through  to  security  investors,  minus  a 
share  of  the  interest  payments,  which 
they  retain  as  a  guarantee  fee.  Because 
of  differences  in  the  timing  of  their 
receipt  of  funds  and  payments  to 
investors,  they  also  earn  float  income 
(which  may  be  positive  or  negative).  In 
return,  they  bear  the  risk  of  loss  if  a 
borrower  defaults,  and  they  incur 
additional  administrative  expenses. 

The  stress  test  projects  the  flows  of 
income  and  expenses  associated  with 
loan  guarantees  based  on  the 
characteristics  of  the  mortgages  and  the 
economic  circumstances  of  the  stress 
period.  The  resulting  net  cash  inflows  or 
outflows  are  directly  reflected  in  the 
Enterprise's  borrowing  or  investing 
volimies  during  the  stress  period.  The 
interest  paid  or  received  on  the  new 
debt  issues  or  investments  that  are 
attributable  to  the  guarantees  have 
further  effects  on  income,  borrowing, 
and  investing  volumes.  Income,  in  turn, 
affects  taxes,  dividends,  capital,  and 
(ultimately)  required  capital. 

OFHEO  examined  the  implications  for 
required  capital  of  risk  factors 
associated  with  sold  loans  as  follows. 
After  computing  the  capital  required 
under  this  proposed  rule  for  data 
reflecting  the  Enterprises'  books  of 
business  and  the  accompanying 
economic  circumstances  as  of  June  30, 
1997,  OFHEO  added  a  quantity  ($10 
billion)  of  sold  loans  that  embodied  the 
specific  risk  characteristics  imder 
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examination.  The  capital  required  for 
each  scenario  was  then  recomputed  and 
compared  with  the  capital  required  for 
the  same  scenario  before  loans  were 
added.  The  difference  is  the  incremental 
capital  required  for  the  additional  sold 
loans  in  that  scenario.  The  results  are 
expressed  as  a  percent  of  the  volimie  of 
sold  loans  added. 

Additional  sold  loans  would  normally 
be  accompanied  by  additional 
administrative  expenses.  In  computing 
required  capital  for  books-of-business 
that  included  additional  sold  loans, 
OFHEO  estimated  the  additional  costs 
by  increasing  administrative  expense  for 
each  Enterprise  in  proportion  to  the 
increase  in  that  Enterprise's  overall 
(retained  plus  sold  loan)  portfolio. 
Those  costs  amoimted  to  about  six  basis 
points  (0.06  percent)  per  year  on  the 
new  sold  loans  for  each  &iterprise. 
Different  assiunptions  about 


administrative  costs  would  affiect  the 
results;  Section  H.  B.  4.,  Administrative 
Costs,  discusses  the  effects  on  required 
capital  of  differences  in  administrative 
costs. 

Section  n.  B.  1.  a.,  Loans  with  Mixed 
Characteristics  Reflecting  Enterprise 
Portfolios,  discusses  a  simulation 
incorporating  a  general  increase  in  sold 
loans  embodying  the  same  mix  of 
characteristics  as  that  foimd  in  each 
Enterprise's  sold  loan  portfolio  in  Jime 
1997  and  describes  how  the  increase 
affects  various  types  of  income  and 
expense  over  the  course  of  the  stress 
period.  Section  n.  B.  1.  b.,  Loans  with 
Specific  Identical  Characteristics, 
discusses  a  series  of  simulations,  each 
incorporating  an  increase  in  sold  loans 
with  specific  characteristics. 


a.  Loans  with  Mixed  Characteristics 
Reflecting  Enterprise  Portfolios 

The  first  simulation  (Simulation  1) 
was  designed  to  examine  the 
incremental  effects  of  a  general  increase 
in  each  Enterprise's  sold  loan  portfolio 
(MBS  guarantees).  The  volume  of  each 
loan  group  (comprising  loans  with  a 
common  set  of  risk  factors)  in  each 
Enterprise's  sold  loan  portfolio  as  of 
June  1997  was  increased  proportionally 
by  a  foctor  that  resulted  in  a  total  of  $10 
billion  of  additional  sold  loans.  The 
results  indicate  the  effects  on  risk-based 
capital  of  a  general  expansion  of  an 
Enterprise's  MBS  guarantee  business. 
Alternatively,  they  can  be  viewed  as  the 
average  effect  on  required  capital  of  sold 
loans,  weighted  by  each  Enterprise's 
mix  of  outstanding  sold  loan  business  in 
Jime  1997.  The  results,  expressed  as  a 
percent  of  the  increase  in  sold  loans,  are 
summarized  in  Table  5. 


Table  5.  Incremental  Capital  for  a  General  Increase  in  Sold  Loans 
(as  a  percent  of  additional  soM  loans) 


Up-Rate  Scenario 

Down-Rate  Scenario 

Simulation 

Fannie  Mae 

Freddie  Mac 

Fannie  Mae 

Freddie  Mac 

1 

.12% 

-.09% 

.83% 

.89% 

In  the  up-rate  scenario,  a  general 
increase  in  sold  loans  has  only  a  small 
effect  on  required  capital  for  either 
Enterprise.  For  Freddie  Mac,  sold  loans 
are,  on  balance,  a  small  source  of 
strength.  That  is,  income  generated  over 
the  course  of  the  stress  period  by  sold 
loans  (principally  guarantee  fees  and 
float)  exceeds  related  expenses 


(principally  loan  losses  and 
administrative  expense).  The  reverse  is 
true  for  Fannie  Mae.  In  the  down-rate 
scenario,  the  incremental  capital 
required  for  these  sold  loan  mixes  is 
near  0.85  percent  of  the  increase  in 
guarantees  for  both  Enterprises.  On 
average,  the  results  for  the  two  scenarios 
are  similar  to  the  existing  minimiun 


capital  ratios  for  sold  loans  of  0.45 
percent. 

Table  6  illustrates  the  effiects  on 
specific  income  and  expense  categories 
of  the  additional  sold  loans  in 
Simulation  1,  and  how  these  effects 
translate  into  changes  in  capital 
requirements. 
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Tible  6.  Sources  and  Computation  of  Incremental  Capital  for  a  General  Increase  in  Sold 
Loans*  (ten-year  cumulative  changes  as  a  percent  of  additional  sold  loans) 


Up-Rate  Scenario 

Down-Rate  Scenario 

Fannie  Mae 

Freddie  Mac 

Fannie  Mae 

Freddie  Mac 

Credit  Losses 

1.87 

1.63 

1.39 

1.25 

Administrative  Expense 

.40 

.40 

.15 

.15 

'Rue  Paid 

-.13 

.07 

-.08 

-.16 

Dividends  Paid 

m 

ill 

m 

m 

Less: 

Guarantee  Fees 

1.77 

1.76 

.67 

.68 

Float  Income 

.22 

.35 

.06 

-.22 

Net  Interest  Income 
(excluding  float) 

-.11 

.16 

-.11 

-.13 

Total  Change  in  Capital 

.26 

-.16 

.84 

.91 

Cumulative  Discount  Factor 

2.71 

2.27 

1.31 

1.33 

Discounted  Total 

.10 

-.07 

.64 

.68 

Discounted  Total  X  1.3 

.12 

-.09 

.83 

.89 

'  Computations  based  on  unrounded  data. 


Guarantee  fees  and  administrative 
expense  depend  on  the  volume  of  loans 
outstanding.  Thus,  they  are  sensitive  to 
the  projected  liquidation  rates  (the  sum 
of  prepayment,  default,  and 
amortization  rates)  of  the  additional 
sold  loans.  In  the  down-rate  scenario 
(with  a  ten-year  constant  maturity 
treasury  yield  of  3.2  percent  during  the 
last  nine  years  of  the  stress  period), 
loans  prepay  rapidly,  while  in  the  up- 
rate  scenario  (with  all  treasury  yields  at 
11.4  percent),  loans  prepay  slowly.  As  a 
result,  in  the  up-rate  scenario,  guarantee 
fee  income  and  administrative  expense 
are  roughly  2%  times  as  great  as  they 
are  in  the  down-rate  scenario. 

Credit  losses  (charge-offs)  depend  on 
the  credit  risk  characteristics  of  the 
additional  sold  loans.  They  are  also 
larger  in  the  up-rate  scenario  than  in  the 
down-rate  scenario  because  loans 
remain  outstanding  longer,  and 
therefore,  at  risk  of  default.  Loss  severity 
rates  also  are  higher  in  the  up-rate 
scenario  because  the  interest  carrying 
cost  on  foreclosed  real  estate  is  higher. 
These  differences  between  the  two 
scenarios  are  moderated  by  somewhat 
more  favorable  house  price  behavior 


and  by  better  average  loan  quality  when 
interest  rates  are  high.  Loan  quality  is 
poorer  when  interest  rates  are  low 
because  the  better  quaUty  loans  are 
projected  to  prepay  much  faster. 
Because  of  these  offsetting  influences, 
credit  losses  in  the  up-rate  scenario  are 
only  V/3  times  as  great  as  they  are  in  the 
down-rate  scenario.  Freddie  Mac's 
credit  losses  are  about  ten  percent  lower 
than  Fannie  Mae's,  reflecting  a  slightly 
less  risky  mix  of  loan  characteristics. 

Float  income  depends  on  seciirity 
remittance  cycles,  interest  rates,  and 
loan  liquidation  rates.  This  source  of 
income  on  the  additional  sold  loans  is 
higher,  for  both  Enterprises,  in  the 
scenario  with  higher  interest  rates 
because  of  lower  liquidation  rates  and 
higher  earnings  ratios  on  positive  float 
balances.  The  difference  is  much  more 
pronounced  for  Freddie  Mac  because  of 
differences  in  security  remittance 
cycles.  Freddie  Mac  holds  prepayment 
funds  for  a  longer  period  than  Fannie 
Mae,  earning  a  market  rate  of  interest 
during  the  extra  time,  while  accruing 
liabilities  to  investors  at  the  security 
coupon  rate.  When  interest  rates  rise. 


that  provides  extra  income,  but  when 
rates  fall,  net  losses  accrue. 

Net  interest  income  is  affected 
because  net  cash  inflows  and  outflows 
associated  with  the  other  income  and 
expense  categories  lead  to  changes  in 
borrowing  or  investing.  The  effects  are 
small  in  the  up-rate  scenario  because 
the  net  flows  caused  by  other  factors  are 
small.  The  effects  also  are  small  in  the 
down-rate  scenario,  even  though  the  net 
cash  flows  are  much  larger,  because  the 
interest  rates  associated  with  new 
borrowing  or  investing  are  low. 

Taxes  reduce  the  effects  of  all  income 
changes  by  30  percent  as  long  as  an 
Enterprise  is  paying  taxes  or  receiving 
tax  refunds.  Because  both  Enterprises, 
in  the  decreasing  interest  rate 
enviromnent,  and  Fannie  Mae,  in  the 
increasing  rate  environment,  exhaust 
their  tax  carrybacks  mid-way  through 
the  stress  period,  the  tax  effects  vary 
depending  on  the  timing  of  income 
flows  during  the  stress  period.  Freddie 
Mac,  however,  performs  well  in  the  up- 
rate  scenario,  given  its  Jime  1997  risk 
positions,  and  pays  taxes  or  receives 
refunds  throu^out  the  stress  period. 
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Dividends  on  common  stock  can  be 
affected  by  additional  sold  loans  only 
through  changes  in  income  during  the 
first  year  of  the  stress  period  because  the 
stress  test  specifies  that  common  stock 
dividends  are  paid  only  during  that 
year.  Common  stock  dividends  are  little 
affected  in  this  simulation  because 
income  changes  diuing  the  first  year  are 
small  and  because  dividends  in  the  base 
case  simulations  for  Fannie  Mae  in  both 
scenarios,  and  Freddie  Mac  in  the 
down-rate  scenario,  are  insensitive  to 
income.  In  those  cases,  dividends  are  set 
at  their  absolute  level  in  the  quarter 
preceding  the  stress  test  because  of 
income  declines  during  the  first  year. 
Preferred  stock  dividends  are  unaffected 
in  this  simulation  because  the  changes 
in  capital  are  insufficient  to  affect 
whether  either  Enterprise  meets  its 
minimum  capital  requirement  durii^ 
the  stress  period. 

The  total  change  in  capital  is  the  sum 
(using  the  appropriate  signs)  of  the 
effects  measured  through  all  of  the 
above  income  and  expense  categories. 
The  sum  equals  the  net  decline  in 
capital  at  the  end  of  the  stress  period  (as 
a  percent  of  the  increase  in  sold  loans). 
The  capital  position  in  the  final  month 
of  the  stress  period  is  the  lowest  during 
the  stress  period  for  both  Enterprises  in 
both  scenarios  for  the  June  1997  base 
case,  so  it  is  the  basis  for  the  required 
capital  calculations  in  all  of  the 
simulations  discussed  in  this  section. 

The  cumulative  discount  factor  is 
based  on  after-tax  borrowing  or 
investing  interest  rates.  Thus,  discount 
factors  are  relatively  high  in  the  up-rate 
scenario.  Freddie  Mac's  discount  factor 
is  lower  than  Fannie  Mae's  in  that 
scenario  because  taxes  reduce  Freddie 
Mac's  after-tax  interest  rates  in  the 
second  half  of  the  stress  period,  but  do 
not  reduce  Fannie  Mae's.  The 
discounted  total  shows  the  effects  of  the 
additional  sold  loans  on  the  amount  of 
capital  needed  to  survive  the  stress  test. 
This  amoimt,  when  multiplied  by  1.3  to 
include  the  additional  amount  for 
management  and  operations  risks, 
shows  the  effects  on  required  capital  of 
the  additional  sold  loans. 


b.  Loans  with  Specific  Identical 
characteristics 

Unlike  the  first  simiilation,  which 
showed  the  combined  effiects  of  each 
Enterprise's  existing  mix  of  risk  factors, 
the  following  simulations  focus  on  the 
effects  of  changes  in  specific  risk 
factors.  In  each  of  the  following  cases, 
the  sold  portfolio  is  increased  as  before, 
but  all  of  the  additional  loans  are 
identical.  The  results  show  how  much 
required  capital  would  be  affected  by 
additional  sold  loans  with  specific  risk 
characteristics  and  guarantee  fees  or, 
alternatively,  how  much  loans  with 
such  characteristics  and  fees  contribute 
to  required  capital.  The  assumptions 
about  guarantee  fees  have  a  significant 
effect  on  the  results.  Guarantee  fees  are 
generally  the  same  in  most  of  these 
simulations  in  order  to  focus  the  results 
on  the  incremental  capital  effects  of 
specific  risk  factors.  In  practice,  though, 
the  Enterprises  typically  vary  the 
guarantee  fees  charged  to  a  loan  seller 
depending  on  the  mix  of  loans  they 
receive  from  that  seller;  Thus,  the 
Enterprises  implicitly  charge  higher  fees 
for  riskier  loans.  It  would  be  misleading 
to  characterize  these  simulation  results, 
which  are  based  on  constant  giiarantee 
fees,  as  indicating  the  relative  capital 
implications  of  loans  in  different  risk 
groups  as  typically  acquired  by  the 
Enterprises,  without  making  an 
appropriate  adjustment  for  typical 
differences  in  effective  guarantee  fees. 
Making  such  an  adjustment  in  the 
model  would  be  difficult,  however, 
because  the  Enterprises  do  not  generally 
make  explicit  differences  in  guarantee 
fees  for  individual  loans  with 
differences  in  risk.  The  same  guarantee 
fee  typically  applies  to  all  loans  in  a 
pool  of  loans  and  may  be  affected  by  the 
mix  of  loans  in  the  pool. 

Also,  Enterprise  guarantee  fees  remain 
constant  over  the  life  of  the  loan,  but  the 
risk  of  the  loan  generally  declines  as  the 
loan  seasons.  A  majority  of  the 
simulations  in  this  subsection  involve 
new  loans.  The  comparative  results  of 
such  simulations  provide  a  measure  of 
the  relative  effects  on  required  capital  of 
different  risk  factors,  but  these  results 
do  not,  by  themselves,  indicate  the 
expected  effects  on  required  capital  of 
the  loans  over  their  lifetimes. 


Additional  simulations  show  the  effects 
of  loan  seasoning  on  required  capital. 

In  these  simulations,  securities  were 
assumed  to  have  been  sold  at  par  with 
coupons  equal  to  the  contract  interest 
rates,  less  the  servicing  and  guarantee 
margins.  Servicing  margins  are  30  basis 
points.  For  Fannie  Mae,  the  loans  were 
assumed  to  be  securitized  under  their 
standard  programs  with  seven  days  of 
float  on  passthrough  payments.  For 
Freddie  Mac,  their  "45-day"  security 
rules  were  assumed  in  float 
calculations.  These  securities  have 
negative  three  days  of  float  on 
scheduled  principal  and  interest 
(payments  are  made  to  investors  before 
payments  are  received  from  servicers) 
and  an  average  of  38  days  of  float  on 
prepayments.  (In  Simulation  1,  both  45- 
day  and  75-day  rules  were  used  for 
Freddie  Mac,  based  on  the  mix  of 
securities  outstanding  in  June  1997.) 

(i)  Differences  in  Guarantee  Fees 

To  illustrate  the  effect  on  required 
capital  of  guarantee  fees,  two 
simulations  were  performed  that  were 
identical  except  for  guarantee  fees.  In 
Simulations  2  and  3,  shown  in  Table  7, 
the  additional  sold  loans  were  all  newly 
originated,  fixed-rate  mortgages  (FRMs) 
in  the  West  South  Central  Census 
Division  (Texas,  Oklahoma,  Louisiana, 
and  Arkansas);  with  30-year  terms,  7.5 
percent  contract  interest  rates,  and  80 
percent  loan-to- value  ratios  (LTVs).  In 
Simulation  2,  guarantee  fees  were  set  at 
23  basis  points,  which  is  roughly  the 
overall  average  rate  for  the  two 
Enterprises,  but  not  necessarily  for  loans 
with  these  characteristics.  This 
simulation  is  used  as  a  reference  for 
comparison  in  Tables  8, 11, 12, 16, 17, 
19,  and  20.  The  average  rate  was  used 
in  most  of  the  simulations  involving 
additional  single  family  loans  for 
convenience  and  to  isolate  the 
differential  effects  of  other  risk  factors. 
In  Simulation  3,  however,  the  guarantee 
fee  was  reduced  to  18  basis  points  to 
isolate  the  effects  of  different  guarantee 
fees.  The  differences  in  the  results  for 
Simulations  2  and  3  can  be  used  to 
roughly  estimate  how  the  results  of 
other  simulations  might  have  been 
affected  by  other  guarantee  fee 
assumptions. 
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Ibble  7.  Incremental  Capital  for  New  Sold  Loans  with  Differing  Guarantee  Fees 

(as  a  percent  of  additional  sold  loans) 

Up-Rate  Scenario 

Down>Rate  Scenario 

Simulation 

Guarantee 
Fee 

Fannie  Mae 

Freddie  Mac 

Fannie  Mae 

Freddie  Mac 

2 

23  b.p. 

1.05% 

.95% 

1.54% 

1.91% 

3 

18b.p. 

1.35% 

1.19% 

1.72% 

2.05% 

The  incremental  capital  needed  for 
loans  in  both  of  these  simulations  is 
substantially  higher  than  that  needed  for 
loans  with  the  mix  of  characteristics  in 
Simulation  1.  This  result  occurs  mainly 
because  new  30-year  FRMs  have  nearly 
double  the  credit  losses  in  the  up-rate 
scenario  and  50  percent  more  in  the 
down-rate  scenario.  For  Freddie  Mac,  an 
additional  reason  is  that  securities  with 
the  45-day  remittcmce  cycle  assumed  in 
Simulations  2  and  3  produce 
substantially  less  float  income  in  the  up- 
rate  scenario  and  more  negative  float 
income  in  the  down-rate  scenario  than 
the  average  guarantee  mix  in  Simulation 
1  did.  Freddie  Mac's  capital  need  in  the 
up-rate  scenario  is  reduced  relative  to 
Fannie  Mae's  because  of  tax  effects  in 
the  second  half  of  the  stress  period. 


The  efliect  of  lower  guarantee  fees  is 
to  increase  required  capital  in  both 
scenarios.  A  five  basis-point  reduction 
in  guarantee  fees  raises  required  capital 
by  14  to  18  basis  points  in  the  dowm-rate 
scenario.  The  difference  in  incremental 
capital  is  twice  that  amount  in  the  up- 
rate  scenario  because  the  loans  survive 
longer,  owing  to  significantly  fewer 
prepayments,  and  so  the  change  in  the 
fee  rate  applies  to  a  larger  volume  of 
outstanding  loans  during  the  stress 
period. 

(ii)  Differences  in  Loan  Age,  With  Slow 
and  Steady  House  Price  Inflation 

Seasoned  loans  (those  not  recently 
originated)  have  different  risk 
characteristics  than  new  loans  because 
loans  have  different  propensities  to 
default  and  prepay  at  different  ages  and 


because  the  houses  collateralizing 
seasoned  loans  have  experienced 
changes  in  value.  Changes  in  house 
value  alter  the  probability  of  negative 
borrower  equity,  a  key  factor 
influencing  default  behavior. 

In  Table  8,  the  results  of  Simulations 
4-7,  along  with  Simulation  2,  which  is 
repeated  here,  show  the  effects  of  age  on 
risk  for  loans  originated  in  the  West 
South  Central  Census  Division.  Houses 
in  that  area  of  the  coimtry  generally 
have  experienced  price  appreciation 
near  the  national  average  in  recent 
years.  Average  annual  appreciation  over 
the  eight  years  ending  in  the  second 
quarter  of  1997  was  3.0  percent.  Table 
9  shows  the  cumulative  average 
appreciation  for  houses  collateralizing 
loans  of  different  ages. 


l^ible  8.  Incremental  Capital  for  Loans  of  Differing  Age  with  Slow  and  Steady  House  Price 

Inflation  (as  a  percent  of  additional  sold  loans) 


Up-Rate  Scenario 

Down-Rate  Scenario 

Simulation 

Age 

Fannie  Mae 

Freddie  Mac 

Fannie  Mae 

FredcUe  Mac 

2 

0  years 

1.05% 

.95% 

1.54% 

1.91% 

4 

2  years 

.76% 

.74% 

1.38% 

1.53% 

5 

4  years 

.26% 

.34% 

.83% 

1.09% 

6 

6  years 

-.29% 

-.07% 

.56% 

.79% 

7 

8  years 

-.64% 

-.37% 

.21% 

.43% 

All  of  the  simulations  reported  in 
Table  8  are  identical,  except  for  the  age 
of  the  sold  loans  underlying  the 
additional  guarantees.  Given  the  steady 
increase  in  house  prices  preceding  the 
starting  point  of  the  simulations,  loans 
are  less  likely  to  default  over  the  course 
of  the  stress  period  the  older  they  are  at 


the  beginning  of  the  period.  Cumulative 
credit  losses  for  loans  made  eight  years 
before  the  start  of  the  stress  period  are 
only  about  Vs  as  great  as  for  new  loans 
in  the  up-rate  scenario,  and  about  Vs  as 
great  in  the  down-rate  scenario.  In 
addition,  loans  made  more  than  four 
years  earlier  have  lower  liquidation 


rates  than  new  loans,  providing  a  larger 
stream  of  guarantee  fees.  Consequently, 
guarantees  of  older  loans  cause  much 
smaller  increases  in  capital 
requirements  in  the  down-rate  scenario 
and  actually  reduce  capital  required  in 
the  up-rate  scenario. 
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Tkble  9.  Cumulatiye  Average  House  Price  Appredation  Since  Origination  for  Loans  in  the 

West  South  Central  Division,  1997  Q2 


Loan  Age 

Change  in  HP! 

2  years 

6.4% 

4  years 

13.7% 

6  years 

21.4% 

8  years 

26.8% 

(ui)  Differences  in  Past  House  Price 
Appreciation 

The  benefits  of  loan  age  in  reducing 
risk  can  be  substantially  increased  or 
reversed  by  differences  in  bouse  price 
appreciation.  Table  10  shows  results  for 


simulations  on  four-and  eight-year-old 
loans  from  different  geographic  areas. 
Simulations  8  and  9  are  the  same  as 
Simulation  5,  except  the  loans  in 
Simulation  8  were  made  on  properties 
in  the  Moimtain  Census  Division,  where 
house  values  rose  sharply  after  the  loans 


were  originated,  and  loans  in 
Simulation  9  were  made  in  the  Pacific 
Census  Division,  where  house  values 
were  stagnant.  Similarly,  Simulations  10 
and  11  are  the  same  as  Simulation  7, 
except  for  the  Census  division. 


Tible  10.  Incremental  Capital  for  Seasoned  Loans  in  Differently  Pterforming  Housing 
Markets  (as  a  percent  of  additional  sold  loans) 


Up-Rate  Scenario 

Down-Rate  Scenario 

Simulation 

Census 
Division 

Cumulative 
House  Price 
Appreciation 

Since 
Origination 

Fannie 
Mae 

Freddie 
Mac 

Fannie 
Mae 

Freddie 
Mac 

4-Yr.  old  loans 


5 

W.S.Central 

13.7% 

« 

.26% 

.34% 

.83% 

1.09% 

8 

Mountain 

345% 

-.38% 

-.21% 

.28% 

.56% 

9 

Pacific 

4.3% 

.85% 

.88% 

1.65% 

1.73% 

8.Yr.old  loans 


7 

W.S.  Central 

26.8% 

-.64% 

-.37% 

.21% 

.43% 

10 

Mountain 

60.6% 

-.72% 

-.44% 

.05% 

.30% 

11 

Pacific 

16.0% 

-.56% 

-.30% 

.32% 

.53% 

For  four-year-old  loans,  differences  in 
credit  losses  are  substantial  and  accoimt 
for  almost  all  differences  in  results.  In 
both  scenarios,  credit  losses  are  more 
than  2^/^  times  as  great  in  the  Pacific 
Census  Division  as  they  are  in  the 
Moxmtain  Census  Division.  However, 
the  effects  of  different  previous  changes 
in  house  prices  ultimately  diminish.  For 
eight-year  old  loans,  charge-offs  are  only 
about  Va  higher  in  the  Pacific  Census 


Division,  despite  increasing  disparity  in 
house  price  appreciation.  Furthermore, 
that  smaller  proportional  increase  in 
charge-offs  is  applied  to  a  smaller  base 
because  charge-offs  are  much  lower  for 
eight-year  old  loans  than  for  four-year 
old  loans  in  all  three  Census  divisions. 

(iv)  Differences  in  Loan  Age  and  Loan- 
to- Value  Ratio 

The  higher  the  original  ioan-to- value 
ratio  of  a  loan,  the  lower  the  borrower 


equity.  Thus,  the  more  likely  it  is  to 
default  and  less  likely  it  is  to  prepay. 
The  effects  of  differences  in  original 
LTV,  however,  generally  diminish  with 
age.  Table  11  shows  the  results  for 
different  LTV-age  combinations  for  30- 
year  FRMs  in  the  West  South  Central 
Division. 
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Ibble  11.  Incremental  Capital  for  Loans  with  Differing  Ages  and  LTVs 
(as  a  percent  of  additional  sold  loans) 


Up-Rate  Scenario 

Down-Rate  Scenario 

Simulation 

Age 

LTV 

Fannie  Mae 

Freddie  Mac 

Fannie  Mae 

Freddie  Mac 

12 

0  Years 

50% 

-1.13% 

-.85% 

-.64% 

-.05% 

2 

0  Years 

80% 

1.05% 

.95% 

1.54% 

1.91% 

13 

0  Years 

95% 

3.17% 

2.84% 

6.04% 

6.02% 

14 

4  Years 

50% 

-1.08% 

-.78% 

-.52% 

.02% 

5 

4  Years 

80% 

.26% 

.34% 

.83% 

1.09% 

15 

4  Years 

95% 

1.33% 

1.32% 

2.19% 

2.20% 

In  these  simulations,  the  95  percent 
LTV  loans  are  assiuned  to  be  covered  by 
private  mortgage  insurance  with  30 
percent  coverage,  the  current  Enterprise 
standard,  provided  by  a  double-A  rated 
firm.  Even  with  the  insurance  coverage, 
however,  high  LTV  loans  are  much 
riskier  than  low  LTV  loans.  Not  only  are 
high  LTV  loans  more  likely  to  default  at 
any  time  during  the  stress  period,  but 
they  are  also  less  likely  to  prepay, 
especially  in  the  down-rate  scenario. 
Thus,  they  are  exposed  to  default  risk 
over  a  longer  amount  of  time. 

For  newly  originated  loans,  the  results 
are  particularly  striking.  In  the  up-rate 
scenario,  credit  losses  on  95  percent 
LTV  loans  are  very  much  higher  than 
they  are  for  50  percent  LTV  loans.  In  the 
down-rate  scenario,  the  difference  is 
even  greater.  These  differences  in 
performance  between  high  and  low  LTV 


loans  are  much  bigger  than  would  be 
expected  in  normal  times.  But  the  very 
poor  credit  conditions  in  the  stress  test 
environment  have  a  disproportionate 
effect  on  the  more  vuhierable  high  LTV 
loans. 

For  seasoned  loans,  the  effects  of  LTV 
are  muted.  Seasoned  loans  with  50 
percent  LTVs  reduce  required  capital 
less  than  comparable  new  loans. 
Though  credit  losses  are  lower  than 
those  of  newly  originated  loans,  the 
difference  is  minor,  as  credit  losses  are 
very  low  in  both  cases.  More 
importantly,  the  older  loans  amortize 
faster,  reducing  guarantee  fees 
significantly.  For  loans  with  95  percent 
LTVs,  the  difference  in  credit  losses 
between  seasoned  and  new  loans  is 
substantial.  With  a  13.7  percent  average 
house  price  appreciation  since 
origination,  these  seasoned  95  percent 


LTV  loans  perform  only  a  little  bit 
worse  than  newly  originated  80  percent 
LTV  loans. 

(v)  Differences  in  Product  Type  and  LTV 
Ratio 

The  simulations  shown  in  Table  12 
show  the  relative  effects  of  three 
different  product  types  (30-year  FRMs, 
15-year  FRMs,  and  adjustable-rate 
mortgages)  with  low,  mediiun,  and  high 
LTVs).  All  are  newly  originated  loans. 
To  isolate  the  effects  of  loan  tjrpe,  the 
7.5  percent  contract  loan  rate  was 
retained  for  the  15-year  FRMs  and  is  the 
initial  rate  on  the  adjustable-rate 
mortgages  (ARMs).  The  ARMs  adjust    • 
annually  to  2.75  percentage  points 
above  the  one-year  constant  maturity 
Treasury  yield,  with  a  two  percentage 
point  annual  adjustment  cap  and  a  five 
percentage  point  lifetime  cap. 


Federal  Register /Vol.  64.  No.  70 /Tuesday.  April  13.  1999  /  Proposed  Rules 


18105 


Tkble  12.  Incremental  Capital  for  Differing  Product  Types  and  LTV  Ratios 
(as  a  percent  of  additional  sold  loans) 


Up-Rate  Scenario 

Down-Rate  Scenario 

Simulation 

Product 
lype 

LTV 

Fannie 
Mae 

Freddie 
Mac 

Fannie 
Mae 

Freddie 
Mac 

12 

30YR.FRM 

50% 

-1.13% 

-.85% 

-.64% 

-.05% 

2 

30YR.FRM 

80% 

1.05% 

.95% 

1.54% 

1.91% 

13 

30YR.FRM 

95% 

3.17% 

2.84% 

6.04% 

6.02% 

16 

15  YR.  FRM 

50% 

-1.08% 

-.76% 

-.68% 

-.12% 

17 

15  YR.  FRM 

80% 

-.84% 

-.58% 

-.37% 

.05% 

18 

15YR.FRM 

95% 

-.57% 

-.32% 

.00% 

.38% 

19 

ARM 

50% 

-1.10% 

-.69% 

-.67% 

-.16% 

20 

ARM 

80% 

1.96% 

1.89% 

1.19% 

1.44% 

21 

ARM 

95% 

8.94% 

7.95% 

8.23% 

7.09% 

The  intermediate-temi  (15-year)  FRMs 
have  consistently  lower  credit  losses 
than  long-term  (30-year)  FRMs  because 
the  shorter-term  loans  amortize  more 
quickly,  and  borrowers  choosing  those 
loans  tend  to  have  greater  financial 
resources.  For  50  percent  LTV  loans,  the 
difference  in  credit  losses  is  small,  as 
credit  losses  are  yery  low  for  loans  of 
both  terms.  In  the  up-rate  scenario,  the 
30-year  loans  benefit  bom  slower 
amortization,  which  results  in  more 
guarantee  fees.  In  both  the  80  percent 
and  95  percent  LTV  categories,  the  more 
favorable  incremental  capital  effects  of 
15-year  loans  reflect  their  greater  safety. 
For  95  percent  LTV  loans,  the  15-year 
loans  have  sharply  lower  credit  losses, 
nearly  90  percent  below  those  of  30-year 
FRMs. 

ARM  loans  are  riskier  than  30-year 
FRMs  at  all  LTV  levels  in  the  up-rate 
scenario,  with  the  differences  becoming 
more  pronoimced  as  LTV  ratios  rise. 
ARM  cre^t  losses  in  the  up-rate 
scenario  are  only  modestly  higher  than 
30-year  FRM  oedit  losses  for  low  LTV 
loans,  but  rise  to  more  than  double 
those  for  30-year  FRMs  for  high  LTV 
loans.  Credit  losses  for  high  LTV  ARMs 


cumulate  over  the  coiu-se  of  the  stress 
period  to  13.5  percent  of  the  initial  loan 
balances.  As  the  loan  interest  rates 
adjust  to  their  lifetime  caps,  some 
borrowers  have  difficulty  meeting  the 
elevated  payments. 

When  interest  rates  decline,  ARMs 
perform  much  better.  They  prepay  much 
more  slowly  than  FRMs  in  this 
environment  and,  therefore,  produce 
substantially  more  guarantee  fee 
income.  At  low  and  moderate  LTVs, 
ARMs  have  more  favorable  capital 
effects  than  FRMs.  However,  the  greater 
sensitivity  of  defaults  on  ARMs  with 
high  initial  LTVs  outweighs  the  benefits 
of  higher  fee  income  generated  by  such 
loans.  While  credit  losses  for  hi^  LTV 
ARMs  are  still  much  lower  in  the  down- 
rate  scenario  than  in  the  up-rate 
scenario,  the  discounted  values  of  those 
losses  are  larger  in  the  down-rate 
scenario  because  the  discount  rates  are 
so  much  lower  in  that  scenario.  The 
capital  effects  depend  on  the  discounted 
values,  so  they  are  nearly  as  large  in  the 
down-rate  scenario  for  high  LTV  ARMs 
as  they  are  in  the  up-rate  scenario. 
Because  of  the  high  risk  associated  with 
high  LTV  ARMs,  the  Enterprises 


generally  have  not  purchased  ARMs 
with  LTV  ratios  above  90  percent  under 
their  regular  underwrit'ng  gxiidelines. 

(vi)  Differences  in  Multifamily  Loans 

The  Enterprises  deal  in  a  large  variety 
of  multifamily  loan  products,  and  the 
products  differ  significantly  between  the 
Enterprises.  The  simulations  reported  in 
Table  13  show  the  incremental  effects 
on  required  capital  of  multifamily  loans 
with  some  relatively  common 
characteristics.  The  additional  sold 
loans  in  Simulation  22  are  newly 
originated  15-year  balloons  with  70 
percent  LTVs.  debt  coverage  ratios 
(OCR)  of  1.3.**  The  Fannie  Mae  loans 
are  assimied  to  provide  partial  recourse 
to  the  seller  for  losses,  while  the  Freddie 
Mac  loans  do  not.  Accordingly,  a  higher 
gxiarantee  fee  is  assumed  for  Freddie 
Mac  loans,  75  basis  points,  than  for 
Fannie  Mae  loans.  50  basis  points. 
Simulations  23,  24,  and  25  differ, 
respectively,  by  changing  the  balloon  to 
five  years,  changing  the  LTV  to  80 
percent  and  the  DCR  to  1.2,  and 
changing  the  loan  age  to  five  years. 


♦•All  of  the  multifamily  loans  were  originated  in 
the  We»t  Census  Region  with  8.5  percent  coupons 
and  servicing  margins  of  50  basis  points. 
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Table  13.  Incremental  Capital  for  Multifamily  Loans  with  Differing  Characteristics 

(as  a  percent  of  Additional  Sold  Loans) 


Up-Rate  Scenario 

Down-Rate  Scenario 

Simulation 

Product  lype 

LTV 

OCR 

Fannie 
Mae 

Freddie 
Mac 

Fannie 
Mae 

Freddie 
Mac 

New  Loans 

22 

15  YR  Balloon 

70% 

1.3 

.23 

-.10 

-1.49 

-1.31 

23 

15  YR  Balloon 

80% 

1.2 

1.91 

1.95 

-1.38 

-1.17 

24 

5  YR  Balloon 

70% 

1.3 

.24 

.05 

-1.02 

-.65 

25 


5-YR  Old  Loans 


15  YR  Balloon 


70% 


1.3 


2.49 


3.15 


-.61 


.12 


Unlike  single  family  loans, 
multifamily  loans  with  a  few  years  of 
seasoning  have  substantially  higher 
credit  losses  during  the  stress  period. 
Both  types  of  loans  generally  have  low 
credit  losses  in  the  first  years  after 
origination,  then  rise  to  a  peak  before 
decUning.  However,  the  peak  loss  years 
for  multifamily  loans  come  several  years 
after  those  for  single  family  loans.  Thus, 
the  five-year  old  loans  in  Simulation  25 
experience  more  bad  loss  years  than 
comparable  new  loans  (Simulation  22). 
Credit  losses  for  high  LTV,  low  DCR 
loans  (Simulation  23)  are  also  higher 
than  comparable  lower  LTV,  higher  DCR 
loans  because  there  is  a  higher 
probability  that  the  borrower  would 


have  an  economic  incentive  to  default 
diuing  the  stress  period  (no  equity  and 
negative  cash  flow).  Five-year  balloons 
have  higher  losses  in  the  up-rate 
scenario  because  some  properties  would 
be  unable  to  manage  the  higher  interest 
rates  that  would  accompany  a  new  loan. 
In  the  down-rate  scenario,  five-year 
balloons  terminate  sooner  and,  thus, 
provide  less  guarantee  fee  income. 

Multifamily  loan  losses  are  generally 
less  than  guarantee  fee  income  in  the 
down-rate  scenario.  This  is  especially 
true  for  newly  originated  loans  because 
most  of  the  loans  prepay  before  reaching 
their  peak  loss  years.  Multifamily  loans 
also  benefit  in  the  down-rate  scenario 
from  lower  capitalization  rates,  which 
improve  their  estimated  LTVs. 


(vii)  Difierences  in  Mortgage  Insurance 
aa  High  LTV  Loans 

By  law,  conventional  loans  piuchased 
by  the  Enterprises  with  LTVs  greater 
than  80  percent  require  credit 
enhancement.  Of  the  three  types 
permitted,  private  mortgage  insiuance  is 
by  far  the  most  commonly  used.  As 
described  above,  simulations  involving 
additional  guarantees  for  loans  with  95 
percent  LTV  ratios  assiune  that  the 
loans  carry  30  percent  coverage  by  a  AA 
rated  firm.  The  simulations  reported  in 
Table  14  show  effects  of  varying 
insurance  characteristics  on  single 
family  loans.  The  guarantee  additions  in 
each  case  are  for  newly  originated,  long- 
term  FRMs. 


Table  14.  Incremental  Capital  for  95  Percent  LTV  Loans  with  Differing  Insurance 
Characteristics  (as  a  percent  of  additional  sold  loans) 


Up-Rate  Scenario 

Down-Rate  Scenario 

Simulation 

Coverage 

Credit 
Rating 

Fannie  Mae 

Freddie 
Mac 

Fannie 
Mae 

Freddie 
Mac 

13 

30% 

AA 

3.17% 

2.84% 

6.04% 

6.02% 

26 

25% 

AA 

3.72% 

3.30% 

7.07% 

7.00% 

27 

30% 

AAA 

2.99% 

2.69% 

5.73% 

5.70% 

28 

30% 

A 

3.53% 

3.12% 

6.66% 

6.61% 

In  1995,  both  Enterprises  raised  their 
coverage  requirements  on  95  percent 
LTV  loans  from  25  percent  to  30 
percent.  Credit  losses  in  Simulation  26, 


with  lower  coverage  than  in  Simulation 
13  (but  with  all  other  characteristics  are 
the  same),  are  15  percent  higher  in  the 
down-rate  scenario  and  12  percent 


higher  in  the  up-rate  scenario  than  they 
are  in  Simulation  13.  Because  the 
discounted  value  of  those  changes  is 
higher  in  the  down-rate  scenario,  the 
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required  capital  is  affected  more 
significantly  in  that  scenario.  Reducing 
the  credit  quality  of  the  coverage 
(Simulation  28)  has  much  the  same 
eSiBCt  as  reducing  the  amount  of 
coverage,  while  improving  the  credit 
quality  (Simulation  27)  has  the  opposite 
effect. 


(viii)  Differences  in  Mortgage  Interest 
Rates 

Loans  with  low  interest  rates  amortize 
more  quickly  and  prepay  more  slowly. 
The  reverse  is  true  for  high  interest  rate 
loans.  Table  15  shows  the  results  of 
simulations  for  newly  originated,  long- 


term  FRMs  with  difiisrent  interest  rates. 
In  practice,  loans  with  different  interest 
rates  have  been  originated  in  different 
time  periods.  However,  to  isolate  the 
effects  of  different  mortgage  interest 
rates,  all  loans  are  assumed  to  be  made 
simultaneously. 


Thble  15.  Incremental  Capital  for  Sold  Loans  with  Differing  Mortgage  Interest  Rates 

(as  a  percent  oi  additional  sold  loans) 


Up-Rate  Scenario 

Down-Rate  Scenario 

Simulation 

Mortgage 

Interest 

Rate 

Fannie 
Mae 

Freddie  Mac 

Fannie 
Mae 

Freddie  Mac 

29 

5.00% 

.57% 

.46% 

-.12% 

.11% 

2 

7.50% 

1.05% 

.95% 

1.54% 

1.91% 

30 

11.75% 

1.58% 

1.50% 

2.31% 

2.93% 

Faster  amortization  improves  loan 
quality,  so  credit  losses  are  significantly 
lower  for  mortgages  with  low  interest 
rates.  Low  interest  rate  loans  also 
prepay  significantiy  more  slowly  in  the 
down-rate  scenario,  increasing 
guarantee  fees.  For  Freddie  Mac,  these 
differences  between  high  and  low 
mortgage  interest  rates  are  accentuated 
by  differences  in  float  income.  Freddie 
Mac  holds  prepayments  for  an  extra 
month  before  passing  them  through  to 
investors.  During  that  month,  Freddie 


Mac  earns  a  market  rate  of  retxun  while 
paying  investors  at  the  mortgage 
security  coupon  rate.  Float  earnings  are 
roughly  the  same  for  both  high  and  low 
mortgage  interest  rates,  but  interest 
passmrough  pa)rments  to  investors  are 
much  lower  on  low  rate  mortgages, 
increasing  net  float  income. 

(ix)  Differences  Between  Loans  on 
Ovmer-Occupied  and  Investor-Owned 
Properties 

Loans  on  owner-occupied  properties 
present  less  credit  risk  than  loans  on 


investor-owned  properties.  Simulation 
31,  presented  in  Table  16,  shows  the 
effects  on  required  capital  of  adding 
newly  originated,  long-term  fixed-rate 
mortgages  that  are  all  investor-owned. 
Required  capital  for  loans  on  investor- 
owned  properties  is  substantially  higher 
in  all  cases  because  of  higher  credit 
losses. 


TU>le  16.  Incremental  Capital  for  Sold  Loans  with  Differing  Occupancy  SUtus 

(as  a  percent  of  additional  sold  loans) 


Up-Rate  Scenario 

Down-Rate  Scenario 

Simulation 

Iknnre 

Fannie  Mae 

Freddie  Mac 

Fannie  Mae 

Freddie 
Mac 

2 

Owner-occupied' 

1.05% 

.95% 

1.50% 

1.91% 

31 

Investor-owned 

2.06% 

1.79% 

2.26% 

2.52% 

'  Assumes  the  average  percentage  of  investor-owned  loans  in  each  Enterprise's  existing  portfolio,  about  three 
percent. 


2.  Commitments 

While  commitments  to  piut±ase 
mortgages  may  result  in  new  mortgage 
guarantees  or  new  retained  mortgages, 
the  risk  accepted  by  the  Enterprise  at 
the  time  of  commitment  is  comparable 


to  the  risk  on  new  mortgage  guarantees. 
The  stress  test  treats  mortgages 
delivered  pursuant  to  commitments  as 
guarantees  of  mortgages  that  are 
originated  in  the  first  fiew  months  of  the 
stress  test  at  market  interest  rates. 


Hence,  no  portfolio  interest  rate  risk 
will  be  incurred.  The  mix  of  other 
characteristics  of  the  loans  reflects  the 
mix  of  characteristics  for  existing 
guaranteed  loans  of  the  Enterprise  that 
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were  originated  during  the  six  months 
preceding  the  start  of  the  stress  period. 

Simulation  32,  shown  in  Table  17, 
shows  the  effects  on  required  capital  of 
increasing  each  Enterprise's 
commitments  outstanding  in  June  1997 
by  $10  billion.  The  results  are, 


essentially,  an  average  of  the  effects  on 
required  capital  of  a  mixture  of  new 
loans,  in  which  the  proportions  of  loans 
with  particular  characteristics 
(including  guarantee  fees)  match  those 
present  in  an  Enterprise's  recently 


originated  and  seciuitized  loans.  In  the 
up-rate  scenario,  the  effiects  are  muted 
relative  to  those  in  the  down-rate 
scenario  because  the  model  assiunes 
that  sellers  deliver  loans  for  only  75 
percent  of  the  commitment  volumes. 


Tible  17.  Incremental  Capital  for  Additional  Commitments 
(as  a  percent  of  additional  commitments) 


Up-Rate  Scenario 

Down-Rate  Scenario 

Simnlation 

Fannie 
Mae 

Freddie  Mac 

Fannie  Mae 

Freddie  Mac 

32 

.65% 

.65% 

1.50% 

1.86% 

3.  Assets  and  Liabilities 

The  Enterprises'  other  line  of  business 
is  purchasing  mortgages  and  mortgage 
securities  for  their  asset  portfolios  and 
funding  them  with  debt.  As  holders  of 
mortgages,  the  Enterprises  receive 
interest  income,  inciu-  administrative 
expenses,  and  bear  the  risk  of  loss  if  a 
borrower  defaults.  As  market  interest 
rates  change,  the  interest  rate  of  a 
mortgage  becomes  more  or  less 
favorable,  and  the  value  of  the  mortgage 
will  change.  The  Enterprises  hedge  this 
risk  by  issuing  callable  long-term  debt, 
which  changes  in  value  in  a 
corresponding  way.  They  also  enter  into 
interest  rate  derivative  contracts  that 
further  reduce  the  overall  sensitivity  of 
their  income  and  net  worth  to  interest 
rate  changes.  As  a  holder  of  mortgage 
securities,  an  Enterprise  experiences 
cash  flows,  income,  and  risks  similar  to 
those  experienced  as  a  holder  of  whole 
mortgages  except  that  the  credit  risk  is 


borne  by  the  security  guarantor  (usually 
the  Enterprise  itself,  acting  in  its  other 
principal  role). 

The  stress  test  projects  the  flows  of 
income  and  expenses  associated  with 
these  assets  in  much  the  same  way  as  it 
does  for  mortgage  guarantees.  However, 
principal  and  interest  received  by  an 
Enterprise  on  retained  mortgages  and 
mortgage  securities  is  not  passed  on  to 
investors,  and  no  credit  losses  are 
charged  on  asset  holdings  of  mortgage 
securities  guaranteed  by  either 
Enterprise  or  by  the  Government 
National  Mortgage  Association  (Ginnie 
Mae).  In  addition,  the  stress  test  projects 
interest  expenses  associated  with  debt 
and  cash  flows  associated  with 
derivatives  contracts. 

a.  Assets/Liabilities  With  Mixed 
Characteristics  Reflecting  Enterprise 
Portfolios 

Table  18  shows  the  additional  capital 
that  would  be  required  in  both  scenarios 


by  a  general  increase  in  each 
Enterprise's  assets  and  liabilities.  It  is 
not  possible  to  isolate  the  average 
incremental  capital  effects  of  a  general 
increase  in  an  Enterprise's  mortgage 
assets  in  the  same  way  that  Simulation 
1  measured  those  effects  for  guaranteed 
mortgages.  Critical  factors  in  assessing 
the  risk  of  asset  positions  are  the 
characteristics  of  the  debt  and  equity 
used  to  fund  them.  However,  specific 
debt  and  equity  issues  cannot  be 
matched  with  specific  assets.  It  is 
possible,  however,  to  obtain  a  measure 
of  the  incremental  capital  effects  of  a 
proportional  $10  billion  increase  in  all 
of  an  Enterprise's  assets,  including  non- 
mortgage  assets,  and  a  simultaneous  $10 
biUion  increase  in  the  Enterprise's 
liabilities  and  interest  rate  derivatives.^' 


IVible  18.  Incremental  Capital  for  an  Equal  Proportional  Increase  in  All  Assets  and 
Liabilities  (as  a  percent  of  additional  assets) 


Up-Rate  Scenario 

Down-Rate  Scenario 

Fannie  Mae 

Freddie  Mac 

Fannie  Mae 

Freddie  Mac 

4.38% 

2.81% 

2.06% 

.55% 

These  results  reflect  some  differences 
between  the  Enterprises  in  asset 


composition,  but,  mostly,  differences  in 
debt  structure  and  derivatives  use  in 


Jime  1997.  In  three  of  the  four  cases,  the 
incremental  effects  are  close  to  or  less 


*^The  process  is  indirect,  using  the  results  of 
other  simulations.  The  increase  in  required  capital 
for  an  equal  percentage  increase  in  all  of  an 
Enterprise's  positions,  such  that  assets  increase  by 
SIO  billion,  is  simply  that  percentage  of  the 


Enterprise's  required  capital  for  the  base  case 
simulations  for  June  1997.  This  increase  includes 
increases  in  guarantees  and  commitments.  The 
effect  of  these  increases  can  be  removed  by 
subtracting  the  incremental  efiects  of  the  guarantees 


and  commitments  as  calculated  in  Simulations  1 
and  32,  after  making  adjustments  for  the  differences 
between  a  $10  billion  change  in  those  factors  aitd 
a  change  of  the  percentage  amount  used  in  the  first 
step. 
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than  the  2.50  percent  minimum  capital 
ratio  for  Enterprise  assets.  For  both 
Enterprises,  the  incremental  required 
capital  effects  of  sold  loans  were  higher 
in  the  down-rate  scenario  while  the 
effects  of  asset  holdings  and  Uabilities 
are  higher  in  the  up-rate  scenario.  Thus, 
the  combined  risks  of  both  types  of 
activities  are  more  balanced  with 
respect  to  interest  rates  than  the  risks  of 
either  type  separately. 

b.  Retained  Loans  With  Specific 
Identical  Risk  Characteristics 

The  simulations  discussed  below 
show  the  effect  on  required  capital  of  an 
increase  in  mortgage  assets  that  is 
funded  by  debt.  A  first  group  of 
simulations  shows  how  different 
characteristics  of  mortgages  affect 
reqiiired  capital  in  each  scenario.  Five- 
year,  fixed-rate  notes  were  used  to  fund 
mortgage  assets  in  each  of  these 


simulations.  Different  funding  would 
not  have  an  appreciable  effiect  on  the 
relative  results  for  mortgages  of  differing 
characteristics,  as  long  as  the  funding 
was  the  same  for  each.  In  the  second 
group  of  simulations,  mortgage 
characteristics  were  held  constant, 
while  the  funding  varied  among  three 
alternatives. 

The  Enterprises  have  available,  and 
utilize,  a  much  wider  range  of  funding 
alternatives  than  those  used  in  these 
simulations.  These  alternatives  include 
debt  (both  callable  and  non-callable)  of 
different  maturities,  debt-derivative 
combinations  that  create  synthetic  debt 
with  various  maturity  and  call 
characteristics,  and  debt  combined  with 
swaptions  (options  on  swaps)  or  with 
interest  rate  caps,  floors,  or  corridors. 
Other  hedging  techniques,  such  as  asset 
swaps,  are  also  used.  The  proposed  risk- 


based  capital  requirements  are  fully 
sensitive  to  all  of  these  alternatives. 

In  the  Simulations  presented  in  Table 
19,  $10  billion  of  retained  unsecuritized 
loans  with  specific  risk  characteristics 
were  added  to  each  Enterprise's  asset 
portfolio.  The  assets  were  funded  with 
$10  bilUon  of  five-year  notes  paying  6.5 
percent  interest,  with  no  call  options. 
The  mortgages  in  Simulation  33  have 
the  same  characteristics  as  those  in 
Simulation  2,  except  they  have  not  been 
seciuitized.  They  are  newly  originated 
30-year  fixed-rate  mortgages,  with  80 
percent  LTV  ratios  and  7.5  percent 
contract  interest  rates  from  the  West 
South  Central  Census  Division.  In 
Simulations  34  through  39,  one  risk 
characteristic  (mortgage  type,  LTV,  or 
age)  has  been  changed  from  Simulation 
29  to  illustrate  the  relative  effiects  on 
required  capital  of  changes  in  various 
characteristics.'** 


1U>le  19.  Incremental  Capital  for  Retained  Loans  with  DifferiBg  Characteristics,  Funded 
with  Five-Year  Debt  (as  a  percent  of  additional  loan  assets) 


Up-Rate  Scenario 

Down-Rate  Scenario 

Simulation 

Distinguishing 
Characteristic 

Fannie  Mae 

Freddie  Mac 

Fannie  Mae 

Freddie 
Mac 

33 

1 

7.95% 

7.54% 

8J3% 

7.97% 

34 

15  Yr.  FRM 

1.35% 

.40% 

6.97% 

6.47% 

35 

ARM 

-16.54% 

-14.29% 

7.90% 

6.83% 

36 

50%  LTV 

5.35% 

4.41% 

7.89% 

7.55% 

37 

95%  LTV 

10.27% 

10.36% 

8.46% 

7.54% 

38 

4Yrs.01d 

5.57% 

4.69% 

10.39% 

9.39% 

39 

8  Yrs.  Old 

5.68% 

5.02% 

5.88% 

4.81% 

'  Newly  originated,  30-year  FRMs  with  80  percent  LTV  ratios. 


As  the  residts  make  clear,  using  solely 
five-year  fixed-rate  debt  to  fund 
mortgages  would  not  be  an  appropriate 
funding  strategy  to  guard  against  the 
risk  of  large,  sustained  changes  in 
interest  rates  like  those  incorporated  in 
the  stress  test.  When  market  interest 
rates  decline,  fixed-rate  mortgages 
prepay  rapidly,  and  the  five-year  debt  is 
outetanding  far  longer  than  most  of  the 


«*  While  these  results  are  for  additional  retained 
whole  loans,  the  eHects  on  required  capital  of 
additional  holdings  of  mortgage  security  assets. 
backed  by  loans  with  the  same  characteristics  and 
funded  with  the  same  debt,  can  be  closely 
approximated  by  subtracting  the  e^cts  of 


mortgages  it  originally  funded.  When 
maricet  yields  rise,  fixed-rate  mortgages 
prepay  slowly,  and  the  debt  matures 
long  before  most  of  the  mortgages  are 
Uquidated. 

In  the  up-rate  scenario,  ARMs  with 
fixed-rate  funding  reduce  required 
capital  because  interest  income  rises 
with  market  yields  (imtil  lifetime  caps 
are  reached),  while  funding  costs 


additional  guarantees  of  loans  with  those 
characteristics.  (The  comparable  loan  guarantee 
simulations  are  Simulations  2, 17,  20, 12, 13,  5,  and 
7  respectively.) 


remain  imchanged  during  the  first  five 
years.  Differences  in  the  impact  on 
required  capital  of  fixed-rate  mortgages 
of  different  types  in  the  up-rate  scenario 
primarily  reflect  differences  in  credit 
losses.  However,  15-year  loans  also 
benefit  from  faster  amortization,  making 
their  loan  lives  correspond  more  closely 
to  the  maturity  of  the  debt  used  to  fund 
them. 
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In  the  down-rate  scenario,  ARMs 
prepay  more  slowly  than  FRMs,  but  also 
provicle  lower  interest  income.  Among 
fixed-rate  types  of  loans,  four-year-old 
loans  prepay  more  rapidly  than  new  or 
eight-year-old  loans.  High-LTV  loans,  on 
the  other  hand,  prepay  slowly  because 
borrowers  lack  sufficient  equity  for 
refinancing.  These  differences  in 


prepayment  rates  greatly  affect  the 
interest  rate  risk  characteristics  of  the 
loans,  so  that  if  they  are  funded  with  the 
same  liabilities,  four-year  old  loans  with 
80  percent  LTVs  generate  higher  capital 
needs  in  down-rate  scenario  than  new 
loans  with  95  percent  LTVs,  despite 
much  lower  credit  losses. 


The  proposed  capital  requirements 
are  very  sensitive  to  differences  in 
funding  strategies  for  mortgage  assets 
because  of  the  magnitude  of  the  interest 
rate  changes  in  the  two  scenarios.  Table 
20  shows  the  results  of  three  alternative 
funding  choices  for  newly  originated 
long-term  FRMs  with  80  percent  LTVs 
like  those  in  Simulation  33. 


Tkble  20.  Incremental  Capital  for  Fixed-Rate  Mortgages  with  Differing  Funding 

(as  a  percent  of  additional  loan  assets) 


Up-Rate  Scenario 

Down-Rate  Scenario 

Simulation 

Funding 

Fannie 
Mae 

Freddie  Mac 

Fannie  Mae 

Freddie  Mac 

40 

Short-Term 

26.86% 

29.79% 

-9.59% 

-7.90% 

41 

Long-Term 

-8.42% 

-6.80% 

30.27% 

31.02% 

42 

Callable  Long-Term 

-3.86% 

-2.99% 

-.68% 

-1.27% 

Funding  long-term  FRMs  with  short- 
term  debt  (six-month  discount  notes) 
provides  very  substantial  benefits  when 
interest  rates  fall.  The  debt  matures 
more  rapidly  than  the  mortgages, 
permitting  an  Enterprise  to  continue 
receiving  the  original  yield  on  the 
mortgages,  while  paying  much  lower 
interest  rates.  Short-term  funding, 
though,  is  extremely  costly  when 
interest  rates  rise  because  maturing  debt 
must  be  replaced  at  much  higher  rates. 
A  portfolio  of  long-term  fixed-rate 
mortgages  funded  with  short-term  debt, 
such  as  those  held  by  Fannie  Mae  and 
most  thrifts  in  the  late  1970s,  would 
require  a  capital/asset  ratio  of  well  over 
20  percent  imder  the  proposed  rule. 

Funding  with  lon^-term  debt  (ten-year 
notes  with  semi-annual  interest 


payments  at  6V4  percent)  provides  large 
benefits  when  interest  rates  rise,  but  is 
extremely  costly  when  interest  rates  fall. 
Callable  long-term  debt  (ten-year 
maturity,  with  a  coupon  of  7V8  percent, 
not  callable  during  the  first  two  years) 
provides  benefits  in  both  scenarios.'*' 
The  results  for  different  funding  mixes 
can  be  approximated  by  combining  the 
results  shown  in  Table  20  on  a  weighted 
average  basis.  Thus,  for  example,  in 
June  1997,  the  incremental  capital 
effects  of  new  fixed-rate  mortgages 
funded  with  65  percent  callable  long- 
term  debt,  19  percent  short-term  debt, 
and  16  percent  long-term,  non-callable 
debt  would  be  in  a  range  of  1.2  percent 
to  2.6  percent  for  both  Enterprises  in 
both  interest  rate  scenarios.  Less 
callable  debt  would  be  needed  to 


achieve  the  same  result  for  seasoned 
loans. 

4.  Administrative  Costs 

During  the  stress  period, 
administrative  costs  depend  not  only  on 
the  voliune  of  loans  held  or  guaranteed, 
but  also  on  the  rate  of  spending  in  the 
quarter  immediately  preceding  the  start 
of  the  stress  period.  A  higher  rate  of 
administrative  expense  before  the  stress 
period  increases  costs  and  depletes 
capital  diuing  the  stress  period.  In 
Simulation  43,  shown  in  Table  21.  $10 
million  in  annual  administrative 
expense  ($2.5  million  at  a  quarterly  rate) 
was  added  to  each  Enterprise's  reported 
spending  in  the  year  preceding  the  date 
of  the  base  case  simulations  Qune  1997). 


Table  21.  Incremental  Capital  for  Additional  Administrative  Expenses 
(per  dollar  of  added  annual  expense) 


Up-Rate  Scenario 

Down-Rate  Scenario 

Simulation 

Fannie  Mae 

Freddie  Mac 

Fannie  Mae 

Freddie  Mac 

43 

$5.92 

$4.72 

$3.53 

$2.76 

The  results  in  Table  21  show  that  if 
Fannie  Mae's  annual  administrative 
expense  rate  had  been  $1  higher  in  the 


year  preceding  the  stress  period,  its 
capital  requirement  would  have  been 
$5.92  higher  in  the  up-rate  scenario  and 


$3.53  higher  in  the  down-rate  scenario. 
The  stress  test  projects  the  higher 
expense  rate  to  continue  throughout  the 


■"The  interest  rates  of  long-term  debt  used  in  the 
simulations  roughly  reflect  what  the  average  cost  of 
such  instruments  would  have  been  in  June  1997. 
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ten  years  of  the  stress  period,  except 
that  the  dollar  amount  of  additional 
expense  declines  in  line  with  the 
outstanding  loan  volume.  Thus,  in  the 
up-rate  scenario,  for  example,  the  initial 
annual  $1  increase  in  the  expense  rate 
leads  to  an  additional  $7.65  of 
administrative  expenses  during  the 
stress  period.  Discounting,  taxes,  and 
dividends  reduce  the  incremental 
required  capital  to  $5.92,  even  after  the 
30  percent  management  and  operations 
risk  supplement.  Required  capital 
increases  more  in  the  up-rate  scenario 
than  the  down-rate  scenario  because 
administrative  expense  is  tied  in  the 
stress  test  to  outstanding  loan  volumes, 
which  are  larger  in  the  up-rate  scenario. 
The  effect  of  increased  administrative 
expenses  on  required  capital  is  lower  for 
Freddie  Mac  in  both  interest  rate 
scenarios.  This  is  true  partly  because 
Freddie  Mac's  mortgages  have  slightly 
shorter  lives  in  both  interest  rate 


scenarios,  but  more  importantly  because 
Fannie  Mae  has  disproportionately 
larger  commitments  outstanding  at  the 
start  of  the  stress  period.  As 
commitments  are  transformed  into  loans 
diiring  the  early  months  of  the  stress 
period,  Fannie  Mae's  overall  loan 
balances  rise  relative  to  initial  balances 
by  more  than  Freddie  Mac's.  This  effect 
is  less  significant  in  the  up-rate  scenario 
because  only  75  percent  of 
commitments  become  loans.  However, 
Freddie  Mac's  costs  in  the  up-rate 
scenario  are  reduced  by  taxes 
throughout  the  stress  period,  while 
Fannie  Mae's  are  not.  Therefore,  Freddie 
Mac's  administrative  expense  rate  has  a 
smaller  effect  on  required  capital  in 
both  interest  rate  scenarios. 

5.  External  Economic  Conditions 
a.  House  Prices 

Stress  test  results  are  also  greatly 
affected  by  changes  in  external 


economic  conditions.  Seasoned 
mortgages  in  the  base  case  simulations 
for  Jime  1997  benefited  from  modest, 
but  steady  average  house  price 
appreciation  of  ^ut  three  percent  per 
year  during  the  time  between 
origination  and  the  beginning  of  the 
stress  period.  In  Simulations  46  and  47. 
shown  in  Table  22,  the  house  price 
index  was  reduced  by  one  percent  and 
five  percent,  respectively,  in  the  quarter 
immediately  preceding  the  stress  period 
(1997  Q2).  That  is,  house  price 
appreciation  rates  between  the  first  and 
second  quarters  of  1997  were  assiuned 
to  be  one  percentage  point  or  five 
percentage  points  (4  or  20  percentage 
points  at  an  annual  rate)  less  than  they 
actually  were.  Subsequent  house  price 
appreciation  rates  are  the  same  as  in 
previous  simulations. 


Tkble  22.  Incremental  Capital  Caused  By  Lower  House  Prices 

(dollars  in  millions) 


Up-Rate  Scenario 

Down-Rate  Scenario 

Simulation 

Reduction  in 
House  Prices 

Fannie  Mae 

Freddie  Mac 

Fannie  Mae 

Freddie  Mac 

44 

1% 

$620 

$344 

$890 

$490 

45 

5% 

$3270 

$1920 

$3303 

$2579 

When  house  prices  are  decreased  by 
one  percent,  credit  losses  for  each 
Enterprise  increase  by  four  to  five 
percent  in  the  up-rate  scenario  and  by 
about  seven  percent  in  the  down-rate 
scenario.  The  increases  in  credit  losses 
when  house  prices  are  decreased  by  five 
percent  are  about  five  times  as  large  as 
they  are  for  a  one  percent  house  price 
decrease.  The  increases  in  incremental 
capital  in  both  simulations  are  larger  in 
the  down-rate  scenario  because  the 
decrease  in  house  prices  slows 
prepayment  rates  in  that  scenario, 
ovtdng  to  higher  probabilities  of  negative 
eqmty.  Slower  prepayment  rates 
increase  the  volimie  of  mortgages 
exposed  to  the  risk  of  default.  While 
loans  also  prepay  more  slowly  in  the 
up-rate  scenario,  prepayment  rates  in 
the  base  case  simulation  for  that 
scenario  are  already  so  slow  that  a 
similar  percentage  change  luis  little 
absolute  effect. 

The  slowring  of  prepayment  rates  with 
lower  house  prices  in  the  down-rate 
scenario  also  produces  two  benefits  that 


offset  much  of  the  increase  in  loan 
losses:  guarantee  fee  income  and  net 
interest  income  increase.  The  key  factor 
causing  the  effects  on  reqiiired  capital  to 
be  larger  in  the  dovm-rate  scenario  is 
that  discount  rates  are  lower  in  that 
scenario,  so  the  present  value  of  similar 
additional  credit  losses  is  greater. 

Differences  in  the  changes  in  required 
capitalbetween  the  Enterprises 
primarily  reflect  lower  additional  credit 
losses  for  Freddie  Mac.  Fannie  Mae's 
losses  are  higher  because  its  owned  or 
guaranteed  loan  volume  was  about  45 
percent  larger  than  Freddie  Mac's  in 
Jxme  1997  and  its  credit  losses  per  dollar 
of  loans  are  11  to  14  percent  higher  in 
the  simulations,  owing  to  a  somewhat 
riskier  mix  of  loans. 

b.  Market  Interest  Rates 

The  behavior  of  interest  rates  in  the 
months  before  the  starting  date  of  the 
stress  test  can  also  have  a  significant 
effect  on  required  capital.  In  the 
simulations  shown  in  Table  23,  all 
market  yields  were  assumed  to  be  200 


basis  points  higher  (Simulation  46),  or 
lower  (Simulation  47)  in  the  month 
preceding  the  stress  test  period  (June 
1997)  than  they  actually  were.**  The 
principal  means  by  which  this  change 
in  market  yields  affects  required  capital 
is  through  the  change  it  causes  in 
market  interest  rates  during  the  last  nine 
years  of  the  stress  test.*^ 


4*  No  changes  were  made  to  interest  rates  on 
asset,  liability,  or  off-balance  sheet  positions  that 
had  been  put  in  place  during  the  month,  but  they 
constitute  a  small  share  of  total  positions,  and  the 
effects  of  adjusting  interest  rates  for  those  positions 
would  have  been  largely  offsetting.  Nor  were  any 
changes  made  to  Enterprise  hedge  positions  that 
they  might  have  made  had  market  yields  actually 
ch^ged. 

*»In  the  circumstances  of  June  1997  (or  any  other 
time  since  September  1991),  the  applicable 
statutory  rule  for  determining  the  change  in  the  ten- 
year  constant  maturity  Treasury  yield  during  the 
stress  period  is  that  it  increases  by  75  percent  or 
decreases  by  50  percent  from  the  average  over  the 
preceding  nine  months.  If  interest  rates  were  200 
basis  points  higher  in  June  1997,  stress  test  rates 
would  have  risen  to  a  level  200  *  9  x  1.75  «  39  basis 
points  higher  for  the  last  nine  years  In  the  up-rate 
scenario.  And,  in  the  down-rate  scenario,  rates 

Continued 
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Table  23.  Incremental  Capital  Caused  by  Differing  Initiallnterest  Rate  Levels 

(dollars  in  millions) 

Up-Rate  Scenario 

Down-Rate  Scenario 

SimuIatioD 

• 

Change  in 
June  1997  Yields 

Fannie  Mae 

Freddie  Mac 

Fannie  Mae 

Freddie  Mac 

46 

+200  b.p. 

$1598 

$642 

-$1132 

-$220 

47 

-200  b.p. 

-$2105 

-$842 

$694 

$280 

In  Simulation  46,  the  hypothetical 
increases  in  June  1997  yields  make  the 
stress  test  more  severe  in  the  up-rate 
scenario  and  less  severe  in  the  down- 
rate  scenario.  Simulation  47  does  the 
reverse.  The  size  of  the  effects  is  much 
greater  for  Fannie  Mae  because  its  asset 
size  was  roughly  double  Freddie  Mac's 
at  the  time,  and  because  Fannie  Mae's 
interest  rate  risk  was  less  fully  hedged 
then  Freddie  Mac's.  Although  changes 
in  net  interest  income  accounted  for 
nearly  all  of  the  change  in  required 
capital,  differences  in  prepayment  rates 
in  the  down-rate  scenarios  of  both 
simulations  affected  required  capital 
through  changes  in  other  income  and 
expense  categories.  Lower  prepayment 
rates  in  Simulation  46  increased  credit 
losses,  but  also  increased  guarantee  fees. 
Higher  prepayment  rates  in  Simulation 
47  decreased  credit  losses  and  guarantee 
fees. 

c.  Sensitivity  to  Risk  Characteristics  in 
Different  Economic  Environments 

The  results  of  the  sensitivity  analysis 
discussed  above  are  dependent  on  the 
risk  structure  of  the  Enterprises  and  the 
economic  conditions  of  Jime  1997.  For 
example,  as  discussed  above,  credit 
losses  on  seasoned  loans  vary 
depending  on  house  price  behavior 
between  the  time  of  origination  and  the 
start  of  the  stress  test.  At  higher  interest 
rate  levels,  the  consequences  of 
imperfectly  matched  assets  and 
liabilities  would  be  greater  because 
stress  test  changes  in  interest  rates 
would  be  larger.  At  lower  interest  rate 
levels,  the  effects  would  be  smaller. 
Different  Enterprise  hedging  strategies 
could  affect  reported  sensitivities 
because  they  could  result  in  a  different 
pattern  of  profits  and  losses  during  the 
stress  period,  which  could  affect  the 
role  of  taxes.  Changes  in  common  stock 
dividend  payouts  could  affect  the 


impact  of  dividends  during  the  first  year 
of  the  simulations. 

C.  Implications  of  the  Proposed  Rule 

The  Enterprises  perform  an  important 
role  in  the  nation's  housing  finance 
system.  Although  the  current  risk  of  an 
Enterprise  failure  is  small,  the   , 
continued  financial  health  of  the 
Enterprises  cannot  be  taken  for  granted. 
Over  the  past  two  decades,  failures  of 
financial  institutions  have  been 
commonplace,  including  more  than 
2900  banks  and  thrifts  and  a  number  of 
securities  firms.  The  risks  associated 
with  Fannie  Mae  and  Freddie  Mac  differ 
in  some  important  ways  bom  those 
associated  with  banks,  thrifts,  and 
securities  firms.  However,  government 
sponsored  enterprises  are  not  immune 
to  failure.  Fannie  Mae  encoimtered 
serious  financial  difficulty  in  the  early 
1980s,  recovering  in  large  part  because 
of  a  fortuitous  decline  in  interest  rates, 
and  the  Farm  Credit  System 
experienced  serious  problems  later  in 
the  decade.  Because  of  the  Enterprises' 
key  role  and  important  public  mission. 
Congress  created  OFHEO  to  ensiire  their 
safe  and  sound  operation.  The  current 
combined  obligations  of  the  Enterprises 
amount  to  more  than  $1.7  trillion,  and 
unlike  banks,  thrifts,  and  seoirities 
firms,  no  Enterprise  obligations  are 
backed  by  an  insurance  fund  that  could 
contribute  toward  meeting  creditor 
claims. 

The  risk-based  capital  rule  (in 
conjunction  with  OFHEO's  other 
regulatory  tools)  is  intended  to  reduce 
the  risk  of  financial  failure  of  an 
Enterprise.  The  rule  can  contribute  to 
that  goal  by  requiring  the  Enterprises  to 
hold  more  capital  or  take  less  risk  than 
they  otherwise  would  in  some  or  most 
potential  drcimostances,  particularly 
those  circumstances  in  which  the 
danger  of  failure  is  greatest.  In 
circumstances  in  which  some  capital  or 


risk  adjustment  is  necessary,  the  rule 
gives  an  Enterprise  the  flexibility  to 
choose  whether  more  capital,  less  risk, 
or  a  combination  of  the  two  best  suits 
its  business  needs. 

OFHEO  believes  that  the  proposed 
rule  would  effectively  serve  its  intended 
role.  By  promoting  the  Enterprises' 
safety  and  soundness,  the  regulation 
promotes  their  ability  to  continue  to 
carry  out  their  public  purposes.*"  These 
include  providing  stability  in  the 
secondary  market  for  residential 
mortgages  and  providing  access  to 
mortgage  credit  in  central  cities,  rural 
areas,  and  imderserved  areas. 

Capital  reduces  the  risk  and  costs  of 
failure  by  absorbing  losses.  For  most 
firms,  debt  markets  provide  strong 
capital  discipline,  penaUzing  a  firm  that 
is  excessively  leveraged  with  higher 
borrowing  costs.  That  discipline  is 
largely  lacking  for  the  Enterprises 
because  of  their  government  sponsored 
enterprise  status.  The  lack  of  normal 
market  discipline  makes  capital 
requirements  particularly  important  for 
the  Enterprises. 

The  minimum  capital  regulation, 
currently  in  place  for  the  &iterprises. 
provides  important  protection  against 
failure.  It  requires  the  Enterprises  to 
have  a  minimally  acceptable  level  of 
capital  in  relation  to  their  overall  size, 
regardless  of  their  measurable  risk.  The 
establishment  of  the  minimum  capital 
standard  was  accompanied  by 
considerable  increases  in  capital  at  both 
Enterprises.  Because,  however,  it  is 
based  on  simple  leverage  ratios,  it  will 
not  be  sufficient  if  an  Enterprise  chooses 
to  take  risky  financial  positions  or  if 
market  conditions  move  adversely  and 
increase  the  risk  of  what  had  been  less 
risky  positions.  By  contrast,  the 
proposed  rule  is  quite  sensitive  to  risk. 
It  would  require  an  Enterprise  to 
increase  capital  when  risk  rises,  well 
before  the  potential  adverse 


would  have  decreased  to  a  level  200  *9x  0.50  = 
11  basis  points  higher.  Similarly,  if  interest  rates 
were  200  basis  points  lower  in  June  1997,  stress  test 
rates  would  have  been  39  basis  points  lower  in  the 


last  nine  years  of  the  up-rate  scenario  and  would 
have  fallen  to  a  level  11  basis  points  lower  in  the 
last  nine  years  of  the  down-rate  scenario.  These 


differences  are  incorporated  in  Simulations  48  and 
47. 
«>1M2  Act,  section  1302(2]  (12  U.S.C  4501(2)). 
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consequences  of  the  rise  would  be 
reflected  in  the  Enterprise's  financial 
statements.  Each  of  the  two  capital  rules 
is  an  essential  complement  to  the  other. 

1.  Capital  Requirements  Under  the 
Proposed  Rule 

Consistent  with  the  purpose  of 
reducing  the  risk  of  Enterprise  failiu«, 


the  proposed  rule  can  be  expected  to 
influence  how  the  Enterprises  manage 
their  risk  and  the  amoimt  of  capital  diey 
hold.  Table  24  shows  actual  total  capital 
(amoimts  available  to  meet  the  risk- 
based  capital  requirement)  and  required 
total  capital  imder  the  proposed  rule  for 
two  dates:  September  30, 1996  and  June 


30, 1997.5*  It  also  shows  actual  core 
capital  (amounts  available  to  meet  the 
minimiun  capital  requirement)  and 
required  core  capital  on  the  same  dates. 
The  difference  between  total  capital  and 
core  capital  is  that  total  capital  includes 
general  loss  reserves,  while  core  capital 
does  not. 


Tible  24.  Actual  Capital  and  Capital  Required  Under  the  Proposed 
Risk-Based  Rule  and  the  Existing  Muiimuni  Capital  Rule  (dollars  in  bfllions) 


Date 


9/30/% 


6/30/97 


Fannie  Mae 


Freddie  Mac 


Risk-Based  Capital  Requirement  (Proposed) 


Date 

Actual  Tbtal 
Capital 

Required  Total 
Capital 

Actual  Ibtal 
Capital 

Required  Tbtal 
Capital 

9/30/96 

$13.05 

$16.55 

$7.23 

$5.66 

6/30/97 

$14.05 

$17.73 

$8.11 

$6.83 

Minimum  Capital  Requirement 


Actual  Core 
Capital 


$12.27 


$13.26 


Required  Core 
Capital 


$11.12 


$11.94 


Actual  Core 
Capital 


$6.54 


$7.43 


Required  Core 
Capital 


$6.28 


$6.80 


Table  25  shows  the  surplus  or  deficit 
of  total  capital  for  both  interest  rate 
scenarios.  The  risk-based  capital 
requirement  for  an  Enterprise  is  based 
on  the  scenario  that  would  result  in  the 
greatest  deficit  or  smallest  surplus.  To 
meet  the  requirement,  an  Enterprise 
must  not  have  a  capital  deficit  in  either 
scenario.  Freddie  Mac  would  have  had 
a  risk-based  capital  surplus  of  28 
percent  on  the  1996  date  and  19  percent 
in  1997,  while  Fannie  Mae  would  have 
had  a  deficit  on  each  date  of  21  percent. 


In  contrast,  both  firms  met  the  existing 
minimiun  capital  standard  on  both 
dates,  with  siu-pluses  ranging  from  4 
percent  to  11  percent.  Thus,  the  risk- 
based  capital  requirement  would  have 
been  much  higher  than  the  minimum 
capital  requirement  for  Fannie  Mae, 
even  after  taking  account  of  the 
differences  in  the  definition  of  capital 
under  the  two  standards.  For  Freddie 
Mac,  however,  the  minimum  capital 
requirement  would  have  been  higher 
than  the  risk-based  capital  requirement. 


Thus,  the  risk-based  standard  would  not 
have  imposed  any  additional 
requirement  on  Freddie  Mac  on  those 
dates.  The  primary  reason  Fannie  Mae's 
risk-based  capital  requirement  would 
have  exceeded  its  minimum  capital 
requirement,  while  Freddie  Mac's 
would  not,  is  that  Freddie  Mac's  asset/ 
liability  structure  was  more  fully 
hedged  against  interest  rate  risk  than 
Faimie  Mae's. 


*>  These  results  include  estimated  effects  on 
required  total  capital  for  three  provisions  of  the 
proposed  rule  that  require  credit  ratings:  credit 
losses  on  non-mortgage  investments;  on  derivative 
contracts;  and  on  rated  mortgage-related  securities, 
such  as  mortgage  revenue  bonds.  OFHEO  assumed 


that  50  percent  of  non-mortgage  investments  are 
rated  AAA,  35  percent  are  rated  AA,  and  15  percent 
are  rated  A.  The  percentages  for  derivative  contracts 
are  85. 15,  and  0,  respectively;  and  those  for  rated 
mortgage-related  securities  are  70,  3D,  and  0, 
respectively.  The  results  do  not  reflect  the  effects 


of  master  netting  agreements,  nor  haircuts  on 
foreign-denominated  contracts.  Multifamily  credit 
enhancements,  other  than  those  for  Fannie  Mae's 
UUS  product  are  not  modeled  explicitly,  but  are 
assumed  to  reduce  loss  severities  by  15.9 
percentage  points. 


18114 


Federal  Register /Vol.  64,  No.  70 /Tuesday,  April  13,  1999 /Proposed  Rules 


Ibble  25.  Surplus  or  Deficit  Total  Capital  of  the  Enterprises  Using  the  Proposed  Rule  for 
September  30, 1996  and  June  30, 1997  (dollars  in  biUions) 


Up-Rate  Scenario 

Down-Rate  Scenario 

Dates 

Fannie  Mae 

Freddie  Mac 

Fannie  Mae 

Freddie 
Mac 

9/30/96 

-$3.50 

$1.61 

-$3.25 

$1.57 

6/30/97 

-$3.68 

$3.18 

-$.95 

$1.28 

Risk-based  capital  requirements  in  the 
future  may  vary  significantly, 
depending  not  only  on  the  Enterprises' 
assets  and  obligations,  but  also  on 
contemporary  economic  conditions. 
Declines  in  house  prices  in  the  years 
preceding  the  starting  date  of  the  stress 
test  can  greatly  raise  capital 
requirements  imder  the  proposed  rule, 
and  rapid  house  price  appreciation 
during  these  years  can  greatly  reduce 
them.  Unhedged  interest  rate  exposures 
would  require  greater  capital  when 
interest  rates  are  higher  at  the  start  of 
the  stress  period  because  changes  in 
interest  rates  during  the  stress  period 
will  be  greater.  The  reverse  is  true  when 
interest  rates  are  lower.  Economic 
environments  entailing  greater  than 
usual  uncertainty  about  futiu«  interest 
rates  or  mortgage  defaults  vnll  be 
accompanied  by  higher  costs  for  hedges, 
such  as  callable  debt  or  credit 
enhancements.  In  the  absence  of  a  risk- 
based  capital  standard,  an  Enterprise 
might  choose  to  maintain  capital  and 
hedges  that  would  be  sufficient  to  meet 
the  proposed  standard  in  low  risk 
environments,  but  might  not  do  so  in 
high  risk  environments  owing  to  the 
higher  cost  of  capital  and  hedges  in 
such  environments. 

2.  Enterprise  Adjustments  To  Meet  the 
Proposed  Standard 

An  Enterprise  with  capital  and  risk 
preferences  that  are  not  consistent  with 
the  proposed  standard  could  adjust  to 
the  standard  by  either  increasing  capital 
or  decreasing  risk  or  both.  Capital  can 
be  increased  by  reducing  share 
repiut±ases,  adjusting  dividends,  or 
issuing  new  equity  shares.  Enterprise 
risk  can  be  reduced  by  increasing  the 
use  of  interest  rate  and  credit  risk 
hedges,  after  risk  is  taken  on,  or  by 
reducing  the  amount  of  risk  taken  on. 

Financial  markets  currently  provide  a 
wide  range  of  hedges  against  interest 
rate  risk.  These  include,  among  others: 
callable  long-term  debt,  caps  and  floors, 
and  swaps  and  swaptions.  Adding 
interest  rate  risk  hedges  may  frequently 


be  cheaper  than  increasing  equity.  For 
example,  based  on  the  differences  in 
results  of  Simulations  40,  41,  and  42 
shown  in  Table  20,  Fannie  Nfae  could 
have  met  the  proposed  standard  in  June 
1997  by  issuing  $22  billion  of  callable 
ten-year  notes  and  using  the  proceeds  to 
pay  off  $14  billion  of  short-term  debt 
and  repurchase  $8  billion  of  ten-year 
notes.'2  Given  the  market  yields  at  that 
time,  such  a  change  in  debt  structure 
would  have  cost  less  than  $200  million 
on  an  annual  basis,  after  taxes. 
However,  because  this  debt 
restructuring  would  have  provided 
substantial  bene^ts  in  terms  of  reduced 
risk,  the  net  cost  would  have  been  much 
lower. 

Changes  in  an  Enterprise's  asset/ 
liability  structure  to  reduce  interest  rate 
risk,  such  as  the  one  described  in  the 
above  example,  may  be  much  cheaper 
than  raising  new  equity.  If  the  annual 
cost  of  equity  capital  is  assumed  to  be 
15  percent,  the  net  cost  of  raising 
sufficient  equity  would  have  been 
roughly  $385  million.'^  Other  forms  of 
liability  restructuring,  or  changes  in  the 
interest  rate  risk  characteristics  of  the 
assets,  might  have  resulted  in  lower 
costs  than  those  estimated  here  for 
hypothetical  changes  in  debt  stnictiu«. 
Fannie  Mae  anticipated  the  likelihood 
of  such  opportunities  in  its  conunent  on 
OFHEO's  ANPR:  "•  *  "if  the 
[mortgage]  portfolio  is  in  a  position 
where  its  risk-based  capital  requirement 
exceeds  its  actual  capital,  the  practical 
remedy  would  be  to  change  the 
portfolio's  asset/liability  structure  so 
that  this  is  no  longer  the  case."  An 
alternative  way  for  an  Enterprise  to 
reduce  its  interest  rate  risk  is  simply  to 
reduce  the  size  of  its  asset  portfolio. 


"The  interest  rates  of  long-term  debt  used  in  the 
simulations  roughly  reflect  what  the  average  cost  of 
such  instruments  would  have  been  in  lune  1997. 

'^In  its  analysis  supporting  its  affordable  housing 
goal  rule,  HUD  used  an  estimate  for  the  cost  of 
equity  capital  of  17  percent,  but  subsequent 
increases  in  price-earnings  ratios  suggest  a  smaller 
number  for  more  recent  dates.  The  cost  calculation 
assumes  that  the  additional  equity  would  have 
replaced  an  equal  amount  of  debt. 


Given  the  high  profitability  of  those 
portfolios  in  recent  years,  that  currently 
would  not  be  a  likely  choice. 

Increasingly,  credit  risk  can  also  be 
hedged  in  financial  markets.  Freddie 
Mac's  1998  MODERNS  transaction 
effectively  transferred  a  portion  of  the 
credit  risk  on  its  1996  mortgage 
purchases  to  investors  in  the  new 
securities.'*  Further  development  of  the 
credit  derivatives  market  may  provide 
additional  opportunities  for  transferring 
credit  risk  in  the  future.  An  Enterprise 
can  also  reduce  its  credit  risk  by 
requiring  or  acquiring  more  credit 
enhancements.  As  an  example,  the 
Enterprises  increased  requirements  for 
mortgage  insurance  on  95  percent  LTV 
loans  starting  in  1995. 

Finally,  an  Enterprise  could  adjust  to 
a  capital  shortage  by  curtailing  the  size 
of  its  mortgage  guarantee  business.  Such 
a. measure  is  likely  to  be  taken  only  as 
a  last  resort,  as  that  business  is  the 
primary  means  by  which  an  Enterprise 
fulfills  its  fundamental  public  purposes. 
As  long  as  that  business  is  profitable,  an 
Enterprise  is  likely  to  prefer  to 
restructure  its  asset/liability  positions, 
obtain  more  credit  risk  hedges,  or,  if 
necessary,  raise  additional  capital.  If  the 
Enterprise  is  financially  safe  and  sound, 
raising  additional  equity  capital  should 
not  be  difficult.  Because  the  proposed 
rule  should  help  ensure  the  Enterprise's 
continued  healthy  financial  condition, 
the  rule  would  make  it  less,  rather  than 
more,  likely  that  the  Enterprise  will 
need  to  restrict  its  activities.  - 

3.  Guarantee  Fees 

It  is  unlikely  that  the  proposed  rule 
will  have  any  material  effects  on  the 
general  level  of  guarantee  fees  charged 
by  the  Enterprises.  The  stress  test  results 
make  if^articularly  imlikely  that  the 
rule  would  have  any  effects  on 
guarantee  fees  in  economic 
environments  like  those  of  the  recent 


S4  Investor  returns  on  the  securities  are  dependent 
on  the  rate  of  defaults  in  a  pool  of  mortgages 
representing  17.4  ptercent  of  Freddie  Mac's  single 
family.  30-year  FRMs  purchased  in  1996. 


Federal  Register /Vol.  64.  No.  70 /Tuesday.  April  13,  1999 /Proposed  Rules 


18115 


past.  Freddie  Mac  would  have  met  the 
risk-based  standard  in  1996  and  1997  by 
substantial  margins,  without  any 
changes  to  its  balance  sheet  or  business 
operations.  TTius,  the  risk-based  capital 
standard  would  not  have  given  Freddie 
Mac  any  cause  to  raise  guarantee  fee 
levels.  Fannie  Mae  would  not  have  been 
able  to,  if  it  wished  to  maintain  its 
competitive  position.  In  the  futiue,  there 
may  be  circimistances  in  which  the 
capital  or  risk  positions  of  both 
Enterprises  are  affected  simultaneously 
by  the  risk-based  standard.  The  analysis 
of  such  cases  is  more  complicated. 
However,  the  duopolistic  structure  of 
the  secondary  mortgage  market  and  the 
generally  small  impact  of  the  guarantee 
business  on  required  capital  make  it 
unlikely  that  the  standard  would  affect 
guarantee  fees  in  those  circumstances, 
either. 

Guarantee  fees  compensate  the 
Enterprises  for  assuming  credit  risk  on 
the  mortgages  they  purchase  in  the 
secondary  market.  They  may  be  explicit, 
as  they  are  for  seauitized  loans,  or 
implicit,  as  diey  are  for  loans  purchased 
for  Enterprise  portfolios.  These  fees 
primarily  cover  expected  credit  losses 
and  operating  expenses,  but  include  a 
retimi  to  the  capital  needed  to  protect 
against  more  severe  credit  losses  in 
adverse  environments.  The  need  to 
provide  such  a  return  effectively  makes 
capital  a  component  of  cost  in  the 
Enterprises'  secondary  market  activities. 

In  a  fully  competitive  market,  a 
regulation  (such  as  a  capital  regulation) 
that  raises  the  marginal  costs  of  all  firms 
in  that  market  would  result  in  higher 
prices  (guarantee  fees  in  this  case). 
However,  the  secondary  mortgage 
market  is  not  fully  competitive.'* 
Fannie  Mae  and  Freddie  Mac  constitute 
virtually  the  entire  buy  side  of  the 
secondary  market  for  fixed-rate 
conforming,  conventional  mortgages, 
making  that  market  a  duopoly.*®  In  a 
duopoly,  the  two  firms  generally 
exercise  market  power  by  charging 
prices  (the  guarantee  fee)  in  excess  of 
marginal  cost,  and  thereby  recognizing 
economic  profits. 


"  For  a  fuller  discussion  of  secondary  mortgage 
market  structure  and  behavior,  see  Benjamin  E. 
Hermalin  and  Dwight  M.  Jaffe.  "The  Privatization 
of  Faimie  Mae  and  Freddie  Mac:  Implications  for 
Mortgage  Industry  Structure,"  in  Studies  on 
Privatizing  Fannie  Mae  and  Freddie  Mac,  U.S. 
Department  of  Housing  and  Urban  Development, 
May  1996.  This  paper  was  jointly  commissioned  by 
HUD,  the  Department  of  the  Treasury,  the  General 
Accounting  Office,  and  the  Congressional  Budget 
Office. 

'•The  "buy  side"  terminology  here  is  traditional 
but  confusing.  The  Enterprises  are  either  buying 
mortgages  or  selling  guarantees.  Either  way,  they 
are  charging  implicit  or  explicit  fees  for  assuming 
credit  risk. 


In  theory,  the  guarantee  fee  charged 
by  Fannie  Mae  and  Freddie  Mac  may 
range  between  the  perfectly  competitive 
rate  (where  the  fee  equals  the  firms' 
marginal  cost)  and  the  monopoly  rate 
(where  the  fee  maximizes  the  two  firms' 
joint  profits  as  if  they  were  operating  as 
a  cartel).  If  the  fee  at  which  other  firms 
may  enter  the  market  is  less  than  the 
monopoly  fee.  then  the  maximum  fee 
would  be  that  at  which  entry  would  take 
place. 

The  Enterprises'  current  guarantee 
fees  reflect  the  profit-maximizing 
decisions  of  both  Enterprises.  These 
decisions  are  affected  by  the  degree  of 
competition  between  the  two  firms,  the 
threat  of  entry  by  other  firms,  and 
activities  necessary  to  maintain  or 
enhance  the  value  of  their  public 
charters.  The  current  level  of  guarantee 
fees  already  reflects  the  maximvun 
guarantee  fees  that  each  Enterprise  feels 
it  can  charge  without  reducing  long-run 
profits.  If  this  were  not  the  case. 
Enterprise  shareholders  likely  would 
object.  In  such  circumstances,  a  small 
increase  in  capital  (or  any  other)  cost  is 
imlikely  to  affect  guarantee  fees.  Only  if 
the  cost  increase  was  sufficiently  large 
to  raise  marginal  cost  (including  an 
adequate  return  to  attract  capital)  above 
the  current  fee  level,  would  a  fee 
increase  reasonably  be  expected. 

The  Treasiuy  Department  and  the 
Congressional  Budget  Office  estimated 
in  1996  that  the  Enterprises  collected 
roughly  five  basis  points  (0.05  percent) 
in  fees  for  their  mortgage-backed 
security  guarantees  above  what  they 
would  need  to  recover  costs  plus  a 
normal  profit  margin.*^  After  taxes  (at 
an  effective  rate  of  30  percent),  that 
amounts  to  3.5  basis  points.  A  risk- 
based  capital  standard  that  raised  the 
capital  costs  associated  with  the 
Enterprises'  guarantee  business  by  less 
than  that  amoimt  would  still  allow  the 
Enterprises  to  earn  retiuns  above  a 
normal  profit  margin. 

If  a  new  capital  standard  required  an 
Enterprise  to  increase  its  equity  when  it 
increased  its  guarantee  business,  its 
capital  cost  per  dollar  of  new  guarantee 
business  would  be  the  amount  of 
additional  capital  required  times  the 
cost  of  new  equity  capital,  perhaps  15 
percent.  The  proposed  rule,  however, 
provides  an  alternative  to  raising  equity, 
which  is  to  reduce  some  other  risk.  As 
shown  in  the  previous  section,  Fannie 
Mae  could  meet  an  overall  higher 


"  U.S.  Department  of  the  Treasury,  The 
Government  Sponsorship  of  the  Federal  National 
Mortgage  Association  and  the  Federal  Home  Loan 
Mortgage  Corporation,  July  11,  1996:  The 
Congressional  Budget  Office,  Assessing  the  Public 
Costs  and  BenefiU  of  Fannie  Mae  and  Freddie  Mac, 
May.  1996. 


capital  requirement  of  S3.68  billion  at 
an  after-tax  cost  of  less  than  $200 
million  in  June  1997.  The  cost  per  dollar 
of  additional  capital  requirements  was 
only  about  5.4  cents  (0.20  +  3.68).  An 
additional  dollar  of  capital  requirements 
associated  with  new  guarantee  business 
could  be  met  in  the  same  way.  Based  on 
that  cost  of  capital,  if  an  additional 
dollar  of  guarantee  business  caused 
required  capital  under  the  new  standard 
to  be  65  basis  points  greater  than  under 
the  existing  standard,  the  additional 
capital  cost  would  be  only  as  great  as 
the  duopoly  surplus  margin  of  3.5  basis 
points  (65  X  .054  =  3.5). 

In  the  absence  of  a  risk-based  capital 
standard,  regulatory  capital  costs  are 
based  on  the  existing  minimum  capital 
leverage  ratio  for  mortgage-backed 
security  guarantees,  which  is  0.45 
percent  (45  basis  points).  A  comparison 
with  the  incremental  capital  required 
for  sold  loans  under  the  risk-based 
capital  requirement  must  take  into 
account  that  the  leverage  requirement 
can  be  met  only  with  equity  (core) 
capital,  while  (he  risk-based 
requirement  can  be  met  with  both 
equity  and  reserves  (total  capital). 
Reserves  for  losses  on  mortgage-backed 
security  guarantees  average  about  seven 
basis  points  per  dollar  of  guarantees  at 
both  Enterprises,  so  the  comparable 
minimum  capital  requirement  in  terms 
of  total  capital  is  52  basis  points.  Thus, 
a  risk-based  capital  standud  could 
potentially  raise  the  incremental 
amount  of  total  capital  required  for  sold 
loans  to  as  much  as  117  basis  points  (52 
+  65)  and  still  allow  the  Enterprises  to 
earn  sufficient  profits  to  continue  to 
attract  capital. 

Even  greater  iucreases  would  be 
unlikely  to  affect  guarantee  fees  in 
circumstances  when  the  capital  and  risk 
decisions  of  one  or  both  Enterprises  are 
imaffected  by  the  risk-based  standard,  as 
was  presumably  the  case  for  Freddie 
Mac  on  the  two  recent  dates  for  which 
risk-based  capital  calculations  have 
been  performed.  If  the  risk-based 
standard  were  binding  (affected  capital 
or  risk  decisions)  for  only  one  of  the 
Enterprises,  then,  even  if  its  incremental 
risk-based  requirements  for  sold  loans 
were  very  much  higher  than  the 
minimum  capital  ratio,  it  would  be 
difficuh  for  that  Enterprise  to  raise 
guarantee  fees  independently.  Doing  so 
hkely  would  cause  it  to  lose  market 
share  and  profits  to  the  other  Enterprise. 

Even  if  tne  risk-based  standard  were 
binding  on  both  Enterprises,  it  appears 
imlikely  that  the  proposed  standard 
would  raise  the  capital  required  for  the 
Enterprises'  mortgage  guarantee 
business  to  as  much  as  117  basis  points. 
The  results  of  a  simulated  increase  in 
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overall  MBS  guarantee  volumes,  shown 
in  Table  6,  indicate  that  the  incremental 
capital  required  in  1997  for  the  up-rate 
scenario  of  the  risk-based  standard  was 
well  below  the  52  basis  points  needed 
to  meet  the  minimuiji  capital  standard. 
In  the  down-rate  scenario,  incremental 
capital  of  as  much  as  89  basis  points 
would  have  been  needed,  but  that  is  still 
substantially  below  the  117  basis  points 
level  that  potentially  would  trigger  a 
rise  in  guarantee  fees. 

While  the  results  referred  to  in  Table 
5  are  informative,  an  Enterprise 
evaluating  the  capital  costs  associated 
with  its  mortgage  guarantee  business 
would  properly  focus  on  its  prospective 
costs  at  future  dates.  To  do  so,  it  would 
want  to  estimate  the  likelihood  of  its 
being  bound  by  the  risk-based  standard 
in  the  future,  and  if  it  thought  it  would 
be  bound,  the  relative  UkelUiood  of 
being  bound  by  the  up-rate  and  down- 
rate  scenarios.  It  would  also  want  to 
make  informed  guesses  about  the  other 
Enterprise's  estimations  on  its  own 
behalf.  Finally,  it  would  want  to 
estimate  the  likelihood  of  significantly 
higher  incremental  capital  requirements 
for  sold  loans  imder  the  risk-based 
standard. 

These  incremental  requirements  will 
be  affected  by  the  pace  of  house  price 
appreciation  in  the  years  preceding  the 
date  of  capital  calculation.  The  figures 
in  Table  5  reflect  annual  appreciation  of 
about  three  percent,  lower  than  long-run 
historical  averages.  If  an  Enterprise 
anticipated  stagnant  or  declining  house 
prices  over  an  extended  period  of  time, 
and  if  it  believed  both  itself  and  the 
other  Enterprise  likely  would  be  boimd 
by  the  risk-based  standard,  particularly 
the  down-rate  scenario,  it  might  have  an 
incentive  to  raise  guarantee  fees.  In  such 
a  circiunstance,  its  expected  losses 
would  also  rise,  and  likely  by  far  more 
than  its  capital  costs.  The  higher 
expected  losses  would,  in  that  case,  be 
the  principal  cause  of  higher  fees. 

A  riskier  interest  rate  environment 
could  also  affect  projected  capital  costs. 
If  the  cost  of  interest  rate  risk  hedges 
rose  dramatically,  so  that  it  became 
cheaper  to  meet  shortfalls  in  required 
capital  by  raising  new  equity  than  by 
increasing  interest  rate  hedges,  any 
increase  in  capital  required  by  an 
Enterprise's  sold  loans  would  be  more 
costly  and  more  likely  to  lead  to  a  smalf 
increase  in  guarantee  fees.  However, 
providing  adequate  protection  in 
unusually  risky  economic 
environments,  such  as  those  with  much 
higher  interest  rate  hedging  costs  or 
persistent  weakness  of  house  prices  is  a 
fundamental  purpose  of  the  risk-based 
capital  standard. 


OFHEO  has  also  considered  the 
possibility  that  the  proposed  standard, 
while  not  affecting  the  general  level  of 
guarantee  fees,  could  affect  the  fees 
charged  directly  or  indirectly  on  loans 
made  to  low  income  borrowers.  Such 
effects  are  unlikely  and  would,  in  any 
event,  be  minimal.  Consequently,  the 
risk-based  capital  standard  will  not 
significantly  affect  the  Enterprises' 
ability  to  purchase  affordable  housing 
loans.  These  conclusions  are  based  on 
several  considerations.  First,  the  capital 
surpluses  that  Freddie  Mac  would  have 
held  in  1996  and  1997  under  the  rule 
show  that  no  changes  in  any  Enterprise 
fees  or  loan-purchase  practices  would 
have  been  justified  in  recent  economic 
environments. 

Second,  vtrith  respect  to  potentially 
more  adverse  environments,  the  capital 
cost  of  single  family  loans  meeting  the 
Enterprises'  affordable  housing  goals 
should  not  be  materially  different,  on 
average,  from  the  cost  of  other  loans. 
The  stress  test  makes  no  specific 
distinctions  among  loans  to  different 
income  groups.  However,  the  stress  test 
does  distinguish  single  family  loans 
according  to  LTV  class  and  some 
Enterprise  affordable  products  are  high 
LTV  loans.  The  simulation  results  in 
Section  n.  B.,  Sensitivity  of  Capital 
Requirements  to  Risk,  show  that  high 
LTV  single  family  loans  are  generally 
riskier  and  affect  risk-based  capital 
requirements  more  than  other  loans. 
However,  the  overall  LTV  distribution 
of  single  family  loans  purchased  by 
Fannie  Mae  and  Freddie  Mac  for  low- 
and  moderate-income  borrowers 
(borrowers  with  less  than  area  median 
income)  is  practically  the  same  as  the 
LTV  distribution  of  all  their  purchased 
loans.  In  fact,  only  a  small  percentage  of 
the  loans  to  low-  and  moderate-income 
borrowers  purchased  by  the  Enterprises 
are  high  LTV  loans  (those  with  LTV 
ratios  above  90  percent). 

Third,  while  mgh  LTV  loans  have 
much  higher  than  average  risk,  the 
simulation  results  overstate  the  capital 
implications  of  those  loans.  The  results 
of  Simulations  13  and  15,  in  Table  12, 
show  incremental  capital  required 
under  the  risk-based  standard  for  new 
and  four-year-old  loans,  as  of  June  1997. 
For  a  weighted  average  of  Enterprise 
loans  guaranteed  at  that  time,  these 
incremental  requirements  were  about 
170  basis  points  above  the  comparable 
minimum  capital  ratio  in  the  up-rate 
scenario,  and  about  325  basis  points 
above  in  the  down-rate  scenario.  Those 
differences  in  capital  required,  however, 
overstate  the  impact  of  high  LTV  loans 
because  they  assvune  only  an  average 
level  of  guarantee  fees.  As  discussed 
earlier,  the  Enterprises  generally  charge 


higher  fees  implicitly  on  such  loans  by 
adjusting  the  average  fees  charged  to 
lenders  according  to  the  average  risk  of 
the  loans  they  deliver.  And  as  shown  by 
the  comparison  of  Simulations  2  and  3, 
in  Table  8,  differences  in  guarantee  fees 
affect  incremental  capital  requirements. 
The  overstatement  may  be  increased  by 
the  assumption  that  the  Enterprises 
have  priced  these  loans  based  on  the 
incremental  capital  needed  to  meet  the 
minimum  standard.  Both  Enterprises 
use  internal  capital  models  that  reflect 
the  higher  risk  of  high  LTV  loans  and 
already  may  incorporate  higher  capital 
costs  into  the  implicit  fees  charged  for 
these  loans. 

Fourth,  the  capital  implications  of 
multifamily  loans,  which  predominately 
benefit  low-  and  moderate-income 
households,  are  mixed  and  serve,  in 
some  circumstances,  as  hedges  for  other 
high-risk  loans.  Simulations  22  to  25 
show  a  wide  variety  of  incremental 
capital  requirements  tmder  the  risk- 
based  standard  for  June  1997.  On  a 
weighted  average  basis,  accepting  credit 
risk  on  multifamily  loans  lowered  risk- 
based  requirements  in  the  down-rate 
scenario  and  raised  them  somewhat 
more  than  minimum  capital 
requirements  in  the  up-rate  scenario. 
The  results  in  the  down-rate  scenario 
are  the  reverse  of  the  pattern  for  high 
LTV  single  family  loans,  so  that  hi^er 
costs  on  high  LTV  single  family  loans 
are  substantially  offset  by  lower  costs  on 
multifamily  loans.  In  the  up-rate 
scenario,  the  potential  effects  of  high 
LTV  loans  and  multifamily  loans  are 
similar,  but  not  large. 

Finally,  even  if  tne  proposed  rule  did 
require  some  additional  capital  against 
a  portion  of  the  Enterprises  affordable 
housing  activities,  such  a  requirement 
would  be  consistent  vtrith  the 
Enterprises'  charters  and  public 
mission.  The  Enterprises'  charters 
specifically  state  that  the  return  on 
required  lending  to  low-and  moderate- 
income  borrowers  may  be  less  than  the 
return  earned  on  other  activities. 

4.  Mortgage  Interest  Rates 

The  primary  effects  of  the  Enterprises' 
activities  on  mortgage  interest  rates 
occur  through  their  roles  as  mortgage 
security  guarantors.  Mortgage  security 
yields  are  determined  in  capital 
markets,  and  the  interest  rates  borrowers 
pay  reflect  those  yields  plus  the  margins 
retained  by  the  Enterprises,  as  guarantee 
fees,  and  those  retained  by  lenders  and 
servicers.  Because  of  the  dominant  role 
of  the  Enterprises  in  the  market  for 
conforming,  single  family  mortgages, 
increases  in  their  guarantee  fees  would 
raise  lenders'  costs  and  translate  fairly 
directly  to  changes  in  borrowers'  costs. 
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However,  because  the  proposed  rule 
likely  will  have  no  material  effect  on 
guarantee  fees,  it  would  not  have  a 
significant  effect  on  mortgage  rates 
tlm)ugh  the  Enterprises'  roles  as 
mortgage  guarantors. 

As  investors  in  mortgages  and 
mortgage  securities,  the  Enterprises  may 
also  affect  mortgage  rates  indirectly. 
Jhey  now  hold  rou^ly  an  eighth  of  all 
conforming,  single  family  mortgages, 
and  massive  changes  in  their  purchase 
volumes  could  have  some  effect,  at  least 
temporarily,  on  prices  in  that  market. 
However,  the  Enterprises  do  not 
dominate  the  mortgage  investment  asset 
market  in  the  same  way  that  they 
dominate  the  market  for  guarantees  on 
conforming  loans.  Consequently,  the 
effects  on  mortgage  security  yields  of 
even  substantial  dianges  in  dieir 
investment  in  mortgage  securities  would 
be  small.  Furthermore,  the  proposed 
rule  is  unlikely  to  have  a  substantial 
effect  on  Enterprises'  purchases  of 
mortgage  assets.  Freddie  Mac  added 
roughly  $100  billion  to  its  portfolio  in 
the  four  years  preceding  the  June  1997 
simulations  and  still  easily  met  the 
requirements  of  the  proposed  rule. 
Thus,  it  is  unlikely  that  the  proposed 
rule  would  affect  the  mortgage  interest 
rates  paid  by  borrowers  through  the 
Enterprises'  roles  as  mortgage  investors, 
either. 

m.  Issues,  Alternatives  Considered 
A.  Mortgage  Performance 

The  1992  Act  requires  the  risk-based 
capital  test  to  subject  the  Enterprises  to 
specified  adverse  credit  and  interest  rate 
risk  conditions  to  determine  the  level  of 
capital  needed  to  survive  a  hypothetical 
ten-year  stress  period.  The  1992  Act 
does  not  specifically  refer  to  mortgage 
performance,  but  rather  discusses  the 
credit-risk  portion  of  the  stress  test  as 
including  rates  of  mortgage  default  and 
loss  severity.  As  a  convenience,  OFHEO 
used  the  term  "mortgage  performance" 
in  the  ANPR  to  faciUtate  discussion  of 
the  essential  elements  of  credit  risk, 
mortgage  default  and  loss  severity,  as 
well  as  mortgage  prepayment,  a  key 
element  of  interest  rate  risk.  The  1992 
Act's  requirement  to  determine  a 
prepayment  experience  consistent  with 
the  stress  period  is  also  relevant  to 
credit  risk,  because  loans  that  are  paid 
off  prior  to  maturity  affect  default  rates 
by  reducing  the  number  of  loans  that 
have  the  potential  to  default  and  by 
increasing  the  proportion  of  loans  likely 
to  default.  Together,  default, 
prepayment,  and  loss  severity  define 
how  a  portfolio  of  mortgages  will 
perform  in  the  proposed  stress  test.  That 
performance  is  a  key  element  in 


determining  the  ability  of  an  Enterprise 
to  withstand  the  economic  shocks 
imposed  by  the  stress  test. 

"ro  determine  the  level  of  capital 
needed  to  survive  the  stress  test,  the 
proposed  regulation  uses  a  monthly 
cash  flow  model  to  project  the 
performance  of  each  Enterprise  during 
the  stress  period.  Underlying  the 
simulation  of  mortgage  and  mortgage 
security  cash  flows  are  models  that 
project  mortgage  performance  during 
the  stress  period. 

This  section  discusses  the  issues, 
alternative  approaches  and  related 
ANPR  comments  that  were  considered 
by  OFHEO  in  developing  models  to 
project  mortgage  performance  under 
economic  conditions  specified  in  the 
1992  Act.  Section  HI.  A.  1.,  Statutory 
Requirements  describes  relevant 
statutory  requirements.  Section  HI.  A.  2., 
Overview  of  Mortgage  Performance, 
explains  how  mortgage  performance  is 
measured  and  projected  in  the  stress 
test.  Next,  in  section  III.  A.  3.,  Statistical 
Models  of  Mortgage  Performance, 
through  section  m.  A.  7.,  Relating 
Losses  to  the  Benchmaric  Loss 
Experience,  the  issues  encountered  by 
OFHEO  in  developing  models  of 
mortgage  performance,  along  with 
relevant  comments  received  in  response 
to  the  ANPR,  are  discussed.  Section  m. 
A.  3.,  Statistical  Models  of  Mortgage 
Performance,  discusses  OFHEO's 
decision  to  employ  statistical  models  to 
predict  default,  prepayment,  and 
severity  rates.  Section  m.  A.  4.,  General 
Methodological  Issues,  reviews  general 
methodological  issues  encountered  in 
making  product  distinctions  and 
developing  loan  and  property  value  data 
for  use  in  estimating  the  statistical 
models  and  in  appl3ang  those  models  in 
the  stress  test.  Section  m.  A.  5.,  Default/ 
Prepayment  Issues,  details  the 
construction  of  the  default  and 
prepayment  models,  including  use  of 
conditional  rates  of  default  and 
prepayment,  use  of  joint  models  of 
default  and  prepayment,  and  choice  of 
the  explanatory  variables  used  in  the 
models.  Section  III.  A.  6.,  Loss  Severity, 
moves  from  default  and  prepayment  to 
issues  encountered  in  modeling  loss 
severity  rates.  Section  HI.  A.  7.,  Relating 
Losses  to  the  Benchmark  Loss 
Experience,  discusses  issues  arising 
bora  the  statutory  direction  to 
reasonably  relate  stress  test  losses  to  the 
benchmark  loss  experience. 

1.  Statutory  Requirements 

The  1992  Act  mandates  a  stress  test 
based  on  a  regional  recession  involving 
the  highest  rates  of  default  and  loss 
severity  experienced  during  a  period  of 
at  least  two  years  in  an  area  containing 


at  least  five  percent  of  the  total  U.S. . 
population.'*  This  mandate  required 
identifying  a  benchmark  loss 
experience,  which  is  the  default  and 
severity  behavior  of  mortgage  loans,  in 
a  place  and  time  meeting  statutory 
requirements,  that  resulted  in  the 
highest  loss  rate  for  any  such  place  and 
time."  In  this  context,  default  and 
severity  behavior  means  the  firequency, 
timing,  and  magnitude  of  losses  on 
mortgage  loans,  given  the  specific 
characteristics  of  those  loans  and  the 
economic  circumstances  affecting  those 
losses.  The  1992  Act  requires  that 
default  and  severity  rates  in  the  stress 
test  be  reasonably  related  to  this 
benchmark  loss  experience.  In  contrast, 
the  1992  Act  does  not  prescribe  any 
partioilar  experience  for  the  third  key 
component  of  mortgage  performance, 
prepayment.  Rather,  the  Act  requires 
that  the  Director  determine  prepayment 
levels,  "on  the  basis  of  available 
information,  to  be  most  consistent  with 
the  stress  period."®" 

The  1992  Act  requires  the  Director  to 
take  into  accoimt  appropriate 
distinctions  among  mortgage  product 
types  and  differences  in  loan  seasoning. 
It  also  authorizes  the  Director  to  also 
take  into  account  any  other  factors  that 
the  Director  deems  appropriate.**  The 
statute  defines  the  term  "seasoning"  as 
"the  change  over  time  in  the  ratio  of  the 
impaid  principal  balance  of  a  mortgage 
to  the  value  of  the  property  by  which 
such  mortgage  loan  is  secured."  "^  The 
importance  of  seasoning  is  that  a 
decline  in  a  property's  value  can  result 
in  negative  equity,  the  factor  most 
predictive  of  rates  of  default. 

The  1992  Act  defines  mortgage 
product  type  as  a  classification  of  one  or 
more  mortgage  products  having  similar 
characteristics  with  respect  to  the 
property  securing  the  loan,  the  interest 
rate,  the  priority  of  the  lien,  the  term  of 
the  mortgage,  the  owner  of  the  property 
(owner-occupant  vs.  investor),  the 
nature  of  the  amortization  schedule,  and 
any  other  characteristics  as  the  Director 
may  determine.  Specifically,  the  1992 
Act  requires  OFHEO  to  take  into 
accoimt  distinctions  between  different 
mortgage  types,  such  as:  (1)  properties 
consisting  of  1-4  residential  imits  and 
those  containing  more  than  four  units; 


"1992  Act,  section  1361(a)(1)  (12  U.S.C 
4611(a)(1)). 

"See  61  FR  29592,  lune  11, 1996.  in  which 
OTHEO  proposed  procedures  for  establishing  the 
benchmark  loss  experience. 

•01992  Act.  section  1361(b)(2)  (12  U.S.C 
4611(b)(2)). 

•>  1992  Act.  sertion  1361(b)(1)  (12  U.S.C 
4611(b)U)). 

•»  1992  Act,  section  1361(d)(1)  (12  U.S.C 
4611(dKl)). 
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(2)  ftxed  and  adjustable  interest  rates; 

(3)  first  and  second  liens;  (4)  terms  of  1- 
15  years,  terms  of  16-30  years  and  terms 
of  more  than  30  years;  (5)  owner 
occupants  and  investors;  and  (6)  fully 
amortizing  loans  and  loans  that  are  not 
fully  amortizing. 

TBe  1992  Act  prescribes  two  interest 
rate  scenarios,  one  with  rates  falling  and 
the  other  with  rates  rising.^^  jn  each 
scenario,  the  ten-year  constant  maturity 
Treasury  yield  (CMT)  experiences  a 
signiScant  change  during  the  first  year 
of  the  stress  test,  and  then  remains  at 
the  new  level  during  the  remaining  nine 
years  of  the  stress  test.  The  capital 
requirement  for  each  Enterprise  is  based 
on  the  scenario  with  the  more  adverse 
impact.*^  The  1992  Act  recognizes  that 
interest  rates  are  related  to  credit  risk  as 
well  as  interest  rate  risk,  specifically 
requiring  that  credit  losses  be  adjusted 
for  a  correspondingly  higher  rate  of 
general  price  inflation  if  applying  the 
stress  test  results  in  an  increase  of  more 
than  50  percent  in  the  ten-year  CMT.*' 

2.  Overview  of  Mortgage  Performance 

The  amount  of  capital  needed  to 
survive  the  stress  conditions  prescribed 
by  statute  is  determined  by  the  overall 
financial  performance  of  the 
Enterprises'  starting  books  of  business, 
including  all  assets,  liabilities,  and  off- 
balance  sheet  obligations,  imder  the 
stress  conditions.  Mortgage  performance 
contributes  to  the  overall  financial 
performance  of  an  Enterprise  during  the 
stress  period,  because  various  sources  of 
income  and  expense  reflected  on  an 
Enterprise's  income  statement  depend 
directly  on  mortgage  performance.  For 
example,  guarantee  fee  income  on 
securitized  loans,  net  interest  income  on 
retained  loans  and  securities,  and  losses 
on  defaulting  loans  (offset  by  the  receipt 
of  private  mortgage  insurance  payments 
and  other  third-party  credit 
enhancements)  all  depend  on  the 
projected  default  and  prepayment 
behavior  of  the  underlying  mortgage 
assets. 

For  purposes  of  the  proposed 
regulation,  mortgage  performance  is  a 
function  of  the  survival  or  termination 
of  loans  and,  ultimately,  the  associated 
cash  flows.  Loan  terminations  can  occur 
either  through  default  (borrower  failure 
to  pay)  or  through  prepayment  (early 
payment  in  full).  Prepayments  have  a 
significant  impact  on  credit  risk, 
because  they  affect  the  timing  and  rates 
of  default.  Prepayments  also  affect 


"1992  Act.  section  1361(a)(2)  (12  U.S.C. 
4611(a)(2)). 

"1992  Act.  section  1381(a)(2)  (12  U.S.C 
4611(a)(2)). 

•'1992  Act.  section  1361(a)(2)(E)  (12  U.S.C 
4611(a)(2)(E)). 


Enterprise  income,  because  they  cut  off 
the  income  stream  irom  interest 
payments  or  guarantee  fees.  Defaults 
likewise  cut  off  the  income  stream,  and, 
in  addition,  result  directly  in  credit 
losses. 

To  understand  how  the  stress  test 
generates  and  uses  mortgage 
performance  information,  the  test  may 
be  viewed  as  comprised  of  three 
elements — models,  stress  test 
specifications,  and  data  inputs.  In  the 
context  of  mortgage  performance,  the 
models  are  sets  of  equations  designed  to 
predict  the  performance  of  any  group  of 
Enterprise  mortgages  under  any  given 
set  of  economic  circumstances.  The 
model  equations  themselves  are 
"estimated"  based  upon  OFHEO's 
historical  database  of  mortgage 
information  to  predict  the  most  likely 
default  and  severity  rates  for  any  given 
group  of  mortgages  under  any  given 
pattern  of  interest  rates  and  house 
prices.  These  models  are  generic  tools 
that  could  be  used  in  many  different 
stress  tests  with  different  specifications. 
The  specifications  actually  define  the 
"stress"  in  the  stress  test.  They  include 
adjustments  to  reflect  statutory 
requirements,  such  as  the  requirement 
that  default  and  severity  rates  be 
"reasonably  related"  to  the  benchmark 
experience  or  that  interest  rate  increases 
greater  than  50  percent  reflect  a 
correspondingly  higher  rate  of  inflation. 
The  specifications  also  include  the 
house  price  and  residential  rent  paths 
and  the  interest  rates  that  will  apply 
during  the  stress  period.  The  data  inputs 
to  the  models  can  change  each  time  the 
stress  test  is  run.  The  data  inputs 
include  data  on  the  characteristics  of 
loans  owned  or  guaranteed  by  the 
Enterprises,  starting  interest  rates,  and 
updated  house  and  residential  rent  price 
indexes,  which  are  used  to  calculate 
current  equity  in  the  loan  collateral 
properties. 

The  general  approach  of  the  stress  test 
to  mortgage  performance  involves  three 
main  steps:  (1)  estimation  of  statistical 
models  of  mortgage  performance 
(default,  prepayment,  and  loan  loss 
severity)  using  Enterprise  data  covering 
a  wide  range  of  historical  experience;  (2) 
adjustments  to  the  statistical  models  to 
assure  a  reasonable  relationship  to  the 
benchmark  loss  experience;  and  (3) 
application  of  the  adjusted  ibodels  to 
starting  Enterprise  mortgage  portfolios 
in  the  stress  test.  To  assist  the  reader  in 
imderstanding  the  more  detailed 
discussion  of  mortgage  performance 
issues  that  follows,  this  section  provides 
a  brief  summary  of  some  key  issues 
concerning  of  the  statutory  requirement 
to  "reasonably"  relate  the  performance 


of  mortgages  in  the  stress  test  to  the 
benchmark  experience. 

Because  the  benchmark  sample 
contained  only  newly-originated,  fixed- 
rate,  30-year,  owner-occupied,  single 
family  loans,  the  stress  test  could  not 
simply  apply  the  rates  of  default  and 
losses  in  the  benchmark  loss  experience 
and  still  take  into  account  differences  in 
qiortgage  product  types,  seasoning  of 
mortgages,  and  other  factors  the  Director 
considers  appropriate,  as  required  by 
the  1992  Act.o*  Thus,  the  first  issue 
considered  by  OFHEO  was  how  to  link 
mortgage  performance  in  the  stress  test 
to  the  benchmark  loss  experience.  The 
primary  question  was  whether  to  use  a 
model-based  approach  to  help  link  the 
performance  of  an  Enterprise's  current 
loan  portfolio  to  the  benchmark  loss 
experience,  or  to  rely  upon  a  less 
sophisticated,  but  less  risk-sensitive 
approach.  For  reasons  discussed  under 
section  EQ.  A.  3.,  Statistical  Models  of 
Mortgage  Performance,  OFHEO 
concluded  that  the  benefits  o{  using  a 
model-based  approach  exceed  any 
potential  shortcomings. 

The  next  key  issue  was  the  choice  of 
variables  to  include  in  any  statistical 
equations  that  would  be  part  of  a 
(statistical)  model  of  mortgage 
performance.  OFHEO's  choices  in  this 
regard  were  again  governed  by  the  need 
to  meet  the  multiple  statutory  objectives 
described  above,  while  also 
implementing  a  credit  stress  test  based 
on  the  historical  benchmark  loss 
experience.  The  stress  test  does  not 
project  all  differences  in  loan 
performance  that  may  have  been 
identified  in  previous  research.  Rather, 
the  factors  used  to  project  mortgage 
performance  are  limited  to  those 
necessary  to:  (1)  reflect  differences  in 
characteristics  of  loans  in  implementing 
the  credit  risk  stress  component  of  the 
stress  test  as  required  by  the  1992  Act; 
and  (2)  reflect  differences  in  the  interest 
rate  environments  experienced  by  the 
loans  in  the  stress  test. 

Other  factors  that  relate  to  or  explain 
differences  in  mortgage  performance  are 
not,  in  OFHEO's  view,  appropriate  to 
the  proposed  regulation.  Specifically, 
the  stress  test  does  not  attempt  to  adjust 
losses  by  incorporating  factors  to  reflect 
changes  in  Enterprise  business  practices 
subsequent  to  the  benchmark  loan 
origination  and  loss  experience."' 


■•  1992  Act.  section  1361  (b)(1)  (12  U.S.C.  4611 
(b)(1)). 

■'  For  example,  both  Enterprises  have  made 
changes  to  their  single  family  underwriting 
standards  and  practices  since  the  time  the 
benchmark  loans  were  originated  in  1983-84,  but 
no  underwriting  variable  is  included.  This 
particular  issue  is  discussed  in  greater  detail  below, 
in  the  context  of  comments  received  in  response  to 
OFHEO's  ANPR. 
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OFHEO  believes  that  such  adjustments 
would  undermine  the  purpose  and 
intent  of  the  statutory  requirements  to 
implement  a  credit  stress  test  based  on 
the  benchmark  loss  experience.  In 
addition,  although  some  business 
practices  that  contributed  to  the  losses 
of  the  past  may  have  been  improved 
over  time,  a  new  severe  economic 
environment  may  expose  other 
imobservable  weaknesses.  Furthermore. 
in  reasonably  relating  starting  position 
loan  portfolios  to  the  "experience"  of 
the  benchmark  loans,  it  is  not  possible 
to  separate  the  effects  of  business 
practice  from  other  aspects  of  the 
benchmark  economic  environment. 

The  proposed  regulation  also  does  not 
incorporate  economic  or  demographic 
variables  that  are  not  specifically 
prescribed  for  the  stress  test,  such  as 
imemployment  or  divorce  rates.  Nor  are 
such  variables  included  in  the 
estimation  of  the  statistical  model  used 
in  the  stress  test.  If  they  were  to  be 
included,  it  would  be  necessary  to 
assume  values  for  these  factors  in  the 
stress  period — values  that  are  consistent 
with  the  benchmark  experience.  Such 
an  approach  would  substantially 
increase  the  number  of  variables  for 
which  assimiptions  would  be  required 
during  the  stress  period,  without 
gaining  significant  value  in  predicting 
credit  losses  for  Enterprise  loan 
portfolios. 

3.  Statistical  Models  of  Mortgage 
Performance 

A  threshold  issue  for  OFHEO  was 
whether  to  develop  statistical  models  of 
mortgage  performance  or  to  use  a 
simpler  approach,  such  as  applying  a 
table  of  historical  default,  prepayment, 
and  loss  severity  rates. 

a.  ANPR  Comments 

Most  of  the  comments  related  to  this 
issue  suggested  that  the  direct 
application  of  benchmark  rates  of 
default,  prepayment  and  loss  severity 
would  be  problematic.  A  number  of 
respondents  to  the  ANPR  cautioned  that 
direct  application  of  benchmark  default 
rates,  which  were  experienced  during  a 
period  of  declining  interest  rates,  would 
not  be  appropriate  for  the  up-rate 
scenario  of  the  stress  test.  Freddie  Mac 
suggested  that  OFHEO  adjust 
benchmark  default  rates  to  the  interest 
rate  environment  or  use  a  proportional 
downward  adjustment  to  credit  losses. 
Mortgage  Risk  Assessment  Corporation 
(MRAC)  stated  that  it  is  important  to 
model  the  interaction  between  expected 
losses  emd  expected  prepayments. 
America's  Commimity  Baiikers  (ACB) 
recommended  joint  modeling  of 
prepayments  and  defaults  as  the  best 


way  to  capture  adpistments  to  housing 
values. 

Fannie  Mae,  on  the  other  hand, 
favored  applying  benchmark  rates  of 
default  and  loss  severity  directly.  More 
specifically,  Fannie  Mae  recommended 
that  OFHEO  model  total  loan 
terminations  (defaults  plus 
prepayments)  using  a  commonly 
applied  method  of  relating  total 
terminations  to  interest  rate  movements 
(sometimes  referred  to  as  a  "total 
terminations  model").  Fannie  Mae 
recommended  that  the  default  portion  of 
total  terminations  should  be  based  on 
observed  defoiilt  rates  for  mortgages 
from  the  benchmark  experience,  with 
appropriate  distinctions  based  on 
diffisrent  LTV  ratios,  mortgage  product, 
and  risk  categories.  The  level  of 
prepayments  would  be  calculated  by 
subtracting  those  defaults  from  total 
terminations.  Fannie  Mae  stated  that  a 
statistical  model  designed  to  predict 
defaults  and  prepayments 
simultaneously  would  be  difficult  to 
replicate  because  it  would  employ 
computer  simulation  methods  based 
upon  random  nimibers,  known  as  Monte 
Carlo  simulations.  Fannie  Mae  also 
expressed  concern  that  the  Enterprises 
would  have  difficulty  managing  capital 
requirements  based  on  econometrically 
derived  relationships,  rather  than  on  the 
certainty  of  defined  historical  loss  rates. 

b.  OFHEO  Response 

Based  on  its  analysis  of  available 
information,  including  the  ANPR 
comments  and  relevant  academic 
literature,  OFHEO  found  that  statistical 
modeling  has  nim^erous  advantages  over 
alternative  approaches,  such  as  applying 
tables  of  default,  prepayment,  and  loss 
severity  rates  bom  the  benchmark 
experience. 

First,  statistical  models  are  able  to 
provide  valid  outcomes  when  data 
inputs  occur  in  different  combinations 
from  those  observed  in  the  available 
historical  data.  This  capability  is 
important,  because  the  benchmark  loss 
experience  does  not  include  large 
enough  sample  sizes  for  all  relevant 
loan  products  and  risk  classes  to  allow 
direct  application  of  benchmark  loss 
rates  to  the  Enterprises'  starting  loan 
portfolios.  Statistical  models  based  on 
large  samples  of  loans  can  capture 
differential  mortgage  performance 
across  a  wide  variety  of  products  and 
still  allow  the  performance  of  each 
product  to  be  related  to  the  benchmark 
experience.  OFHEO  has  access  to  a  rich 
database,  consisting  of  millions  of 
detailed  loan  records  from  the 
Enterprises,  which  allows  for  a 
statistical  model  of  defaults  and 


prepayments  that  can  capture  the 
nuances  of  product  distinctions. 

Second,  statistical  models  allow  the 
stress  test  to  extrapolate  reasonably  to 
out-of-sample  events,  such  as  the 
sustained  adverse  interest  rate  scenarios 
of  the  stress  test. 

Third,  applying  statistical  models  of 
mortgage  performance  provides  the 
ability  to  impose  multiple  statutory 
requirements  in  a  logically  consistent 
manner.  For  example,  the  1992  Act 
specifies  rates  of  default  and  losses  in 
the  stress  test  that  are  reasonably  related 
to  the  benchmark  loss  experience.  The 
1992  Act  also  provides  that  the  Director 
take  into  account  the  impact  of 
"mortgage  seasoning"  and  a  variety  of 
other  factors  that  delineate  various 
mortgage  product  types  (property  type, 
amortization  type,  amortization  terms, 
ownership  type,  etc.).  Statistical  models 
allow  the  stress  test  to  address  all  these 
statutory  provisions  when  applying  the 
two  adverse  stress  test  interest  rate 
scenarios. 

OFHEO  also  found  that  using 
statistically  derived  models  of  default, 
prepayment,  and  loss  severity  together 
with  a  cash  flow  approach  is  the  most 
accurate  method  to  describe  the 
financial  performance  of  the  Enterprises 
on  a  monthly  basis  over  the  ten-year 
stress  period.  Moreover,  use  of 
statistical  models  in  the  stress  test  is 
consistent  with  the  1992  Act  •"  and  the 
Congressional  expectation  expressed  in 
the  House  Report  that  the  risk-based 
capital  standard  "will  be  an  economic 
model  that  will  test  the  enterprises' 
financial  position  under  stressful 
economic  situations."^®  The  House 
Report  also  noted  that: 

(tlhe  Department  of  the  Treasury,  the 
Congressional  Budget  Office,  the  General 
Accounting  Office,  the  Office  of  Management 
and  Budget  and  HUD  have  all  stated  that  the 
proper  way  to  ensure  that  Fannie  Mae  and 
Freddie  Mac  have  adequate  capital  is  to  use 
traditional  capital  ratios  in  combination  with 
sophisticated  financial  models,  or  risk-based 
capital  stress  tests/" 

Fannie  Mae's  recommendation  to 
estimate  a  statistical  model  of  total 
terminations  with  default  rates  fixed  at 
benchmark  levels  would  make  it  more 
difficult  for  the  stress  test  to  satisfy  the 


••The  1992  Act  directs  OFHEO  to  include  in  the 
regulation  "speciBc  requirements,  definitions, 
methods,  variables,  and  parameters  used  under  the 
risk-tased  capiul  test."  This  direction  suggests  that 
a  statistical  model  was  contemplated.  The  1992  Act, 
section  1361(e)(2)  (12  U.S.C.  4611(e)(2)).  Further, 
the  Director  is  required  to  "provide  copies  of  the 
statistical  model  or  models"  to  other  government 
agencies.  1992  Act,  section  1361(f)  (12  U.S.C 
4611(f)). 

•»H.R.  Rep.  No.  102-206,  at  62  (1991).  See  alto. 
S.  Rep.  No.  102-2a2,  at  24  (1992). 

'"HJt  Rep.  No.  102-206,  at  62  (1991). 
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provisions  of  the  1992  Act  that  require 
OFHEO  to  consider  seasoning  and  the 
various  loan  characteristics  described 
above.  OFHEO  is  also  concerned  that  a 
model  that  derives  prepayment  rates  as 
suggested  by  Fannie  Nfae  would  not  be 
consistent  with  section  1361(b)(2)  of  the 
1992  Act,  which  directs  that 
"(clharacteristics  of  the  stress  period 
other  than  those  specifically  set  forth  in 
subsection  (a),  such  as  prepayment 
experience  .  .  .,  will  be  those 
determined  by  the  Director,  on  the  basis 
of  available  information,  to  be  most 
consistent  with  the  stress  period."  The 
consistency  of  prepayment  experience 
with  the  stress  period  is  best  achieved 
by  modeling  both  prepayment  and 
default  rates,  rather  than  using  a 
statistical  model  of  terminations  with 
embedded  default  rates  that  are  not 
statistically  determined. 

OFHEO  also  found  that  the  total 
terminations  models  to  which  Faimie 
Mae  refers  are  applied  widely  and 
usefully  only  in  circumstances  where 
credit  losses  are  not  an  issue  (for 
example,  in  pricing  mortgage-backed 
securities  for  investors,  where  credit 
risk  can  be  ignored  because  of  agency 
guarantees),  or  when  the  available  data 
do  not  allow  the  analyst  to  distinguish 
default  terminations  from  voluntary 
prepayments  (for  example,  in  the  pool 
level  data  available  from  commercial 
sources).  This  is  not  the  case  for  the 
stress  test. 

OFHEO  is  sensitive  to  Fannie  Mae's 
concern  that  a  statistical  model  of 
defaults  and  prepayments  would  be 
difficult  to  replicate.  OFHEO  does  not 
propose  to  base  any  component  of  the 
stress  test  on  random  number  (Monte 
Carlo)  simulations.  The  model  is 
straightforward  and  transparent,  so  that 
it  will  be  possible  for  the  Enterprises  to 
project  default  and  prepayment  patterns 
in  the  stress  period  using  their  own 
information  about  the  composition  of 
their  business,  and  recent  economic 
trends. 

As  for  complexity,  OFHEO  believes 
that  there  is  no  fundamental  difference 
in  complexity  between  computing  total 
termination  rates  from  the  models 
mentioned  by  Fannie  Mae,  and 
computing  them  from  the  separate 
defeult  and  prepayment  rates  generated 
by  the  model  OFHEO  has  proposed. 
Once  the  statistical  model  OFHEO 
proposes  has  been  estimated  and 
calibrated,  its  application  is  no  more 
difficult  than  the  application  of  a  table 
of  historical  default  rates.  That  is,  the 
model  provides  a  means  to  "look  up" 
the  default  or  prepayment  probabilities 
for  loans  with  a  particular  set  of 
characteristics.  Further,  linder  the 
approach  proposed  by  Fannie  Mae,  the 


actual  level  of  default  rates  applied  in 
the  stress  period  would  not  actually  be 
fixed,  but  would  vary  with  changes  in 
the  composition  of  an  Enterprise's  loan 
portfolio  and  trends  in  property  values 
that  update  borrower  equity  values. 
Under  either  approach,  determining  the 
potential  impact  of  market  conditions  or 
changes  in  an  Enterprise's  portfoho  on 
its  capital  requirement  is 
straightforward. 

4.  General  Methodological  Issues 

A  niunber  of  general  issues  arose  in 
the  context  of  using  statistical  models  to 
project  mortgage  performance  in  the 
stress  test.  These  issues  required 
decisions  about  how  to  account  for 
product  differences,  what  sources  of 
historical  data  to  use  in  estimating  the 
statistical  models,  and  what  level  of 
data  aggregation  to  use  to  estimate  and 
project  mortgage  performance.  In 
addition,  OFHEO  received  a  number  of 
comments  in  response  to  ANPR 
questions  on  property  valuation  issues. 
"These  were  also  considered  in 
developing  and  applying  statistical 
models  of  mortgage  performance.  Each 
of  these  areas  is  considered  in  the 
following  sections. 

a.  Product  Differences 

The  1992  Act  requires  the  stress  test 
to  capture  both  the  unique  risk 
characteristics  of  various  loan  product 
and  property  types  and  adjust  for 
changing  economics  (house  prices  and 
interest  rates)  over  time.  In  deciding  its 
approach  to  modeling  default  and 
prepayment  rates,  OFTIEO  found  it 
necessary  to  treat  single  family  and 
multifamily  products  separately  because 
of  the  significant  differences  in 
collateral  property  types  and  loan  terms 
explained  below. 

The  nature  of  the  collateral  property 
differs  substantially  between  single 
family  and  multifamily  loans.  Nearly  all 
single  family  property  mortgages  held 
by  the  Enterprises  are  owner- 
occupied.^*  In  contrast,  multifamily 
collateral  produces  income  frtim  rentals. 
Multifamily  mortgages  are  commercial 
loans  on  housing  projects  that  compete 
for  market  share  among  a  very  mobile 
population  with  short-term  rental 
contracts  and  relatively  low  moving 
costs.  The  household  demographics  of 
apartment  renters  vary  greatly  from 
those  of  single  family  homeowners  and 
renters.  The  dynamics  of  construction 
cycles  that  accentuate  market  booms 
and  busts  are  also  different  for  single 
family  and  multifamily  residences. 


'<  Even  those  that  are  rentals  raly  upon  the 
perfonnanca  of  one,  or  at  most  four,  households. 


Single  family  and  multifamily 
mortgages  generally  have  different  loan 
terms.  In  particular,  to  balance  the 
desire  of  borrowers  for  flexibility  with 
the  needs  of  investors  for  stability, 
multifamily  mortgages  typically  have 
ten-  to  fifteen-year  balloon  terms  and 
initial  yield-maintenance  periods  of 
seven  to  ten  years.  During  the  yield- 
maintenance  period,  borrowers  may 
prepay,  but  they  are  subject  to  a 
prepayment  penalty  until  the 
maintenance  period  expires.  Such 
prepayment  disincentives  are  not  used 
in  single  family  lending.  Also,  in 
contrast  to  single  family  mortgages, 
multifamily  mortgages  tend  to  be  non- 
recourse, which  means  that  multifamily 
lenders  and  guarantors,  have  recourse 
only  to  the  collateral,  and  not  to  the 
borrower's  other  assets  and  income. 

Because  of  these  differences,  OFHEO 
developed  separate  mortgage 
termination  models  for  single  family 
and  multifamily  mortgages,  with  all 
other  property  and  product  type 
differences  handled  as  subsets  of  these 
two  primary  classifications.  This 
approach  is  consistent  with  comments 
&t)m  HUD,  Freddie  Mac,  ACS,  and 
Mortgage  Bankers  Association  of 
America  (MBA).  However,  there  are 
many  issues  common  to  both  the 
multifamily  and  single  family  models, 
and  the  general  modeling  approach  to 
both  models  is  similar  in  many  respects. 

In  the  ANPR,  OFHEO  soUcited  public 
comment  on  modeling  approaches 
generally  and,  more  specifically,  on  how 
to  relate  the  credit  risk  of  other  loan 
product  types  to  the  30-year  fixed-rate 
mortgages  used  to  identify  the 
benchmark  experience.  These  comments 
are  addressed  below  in  section  m.  A.  7., 
Relating  Losses  to  the  Benchmark  Loss 
Experience. 

b.  Historical  Analysis  Data 

Another  modeling  issue  faced  by 
OFHEO  was  whether  to  use  only 
Enterprise  data  to  estimate  statistical 
models,  or  to  use  data  from  a  wider 
array  of  sources.  A  similar  issue  arose  in 
the  context  of  identifying  the 
benchmark  loss  experience.  After 
considering  ANPR  comments,  OFHEO 
foimd  that  Enterprise  data  sets  were  the 
most  relevant  sources  currently 
available  for  determining  a  benchmark 
loss  experience,  because  Enterprise  data 
is  the  most  representative  of  the 
experience  of  loans  owned  or 
guaranteed  by  the  Enterprises.  Further, 
using  Enterprise  data  is  consistent  with 
the  general  practice  of  banking  and 
thrift  industry  regulators  and  credit 
rating  agencies,  which  is  to  use  data  on 
the  loss  experience  of  comparable  assets 
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for  the  relevant  industry  to  determine 
credit  quality  and/or  capital  adequacy. 

For  tne  same  reasons,  OFHEO  also 
used  Enterprise  data  to  estimate  the 
statistical  models  for  default  and 
prepayment  in  the  proposed  stress  test. 
Using  Enterprise  data  for  this  purpose 
provides  consistency  between  the 
estimates  of  the  benchmark  loss 
experience,  the  estimation  of  the 
statistical  models  for  default  and 
prepayment,  and  the  aggregation  of  loan 
level  data  to  create  starting  position  data 
for  the  stress  test.  It  wrill  also  permit 
OFHEO  to  update  the  statistical  models 
over  time,  as  needed,  to  captiue  new 
performance  dynamics  and/or  new 
products. 

c.  Aggregation 

Another  threshold  issue  for  OFHEO 
was  how  to  aggregate  loan  level  data  to 
reduce  the  number  of  data  records  that 
must  be  stored  and  processed,  while 
preserving  sufficient  detail  to  capture 
differences  in  loan  performance  among 
important  risk  classes  in  the  stress  test. 

(i)  ANPR  Comments 

MRAC  stated  that  a  loan  level  model 
would  be  most  appropriate  if  data  were 
available,  but  a  model  that  aggregates  on 
the  basis  of  the  origination  year,  loan 
term,  coupon  rate  and  current  loan-to- 
value  ratio  (CLTV)  would  be  acceptable. 
Freddie  Mac  recommended  that,  if 
OFHEO  were  to  use  a  joint  default/ 
prepayment  model,  OFHEO  should 
construct  a  pool  for  each  origination 
year,  aggregated  by  mortgage  product, 
property  type,  occupancy  status,  and 
CLTV.  Both  MRAC  and  Freddie  Mac 
recommended  that  OFHEO  not  only 
aggregate  data  according  to  CLTV,  but 
also  use  CLTV  as  an  explanatory 
variable  in  statistical  models  of  default 
and  prepayment  rates. 

(ii)  OFHEO  Response 

OFHEO  proposes  to  aggregate  single 
family  loan  level  data  into  loan  groups 
based  on  the  following  characteristics: 
Enterprise,  portfolio  type  (securitized 
vs.  retained),  product  type,  origination 
year,  original  LTV,  original  coupon,  and 
region  (Census  division).  Multifamily 
loans  are  aggregated  using  the  same 
categorical  variables  as  for  single  family 
loans,  with  an  additional  aggregation 
class  for  original  debt-coverage-ratio 
values.  Single  family  loans  purchased 
during  the  stress  period  under  existing 
contractual  commitments  are  grouped 
using  all  of  the  characteristics  of 
existing  loans  plus  month  of  origination 
(representing  the  timing  of  delivery 
during  the  stress  period).  All  loan  group 
.   records  include  additional  fields  for 
measured  characteristics,  such  as  the 


total  impaid  balance  (UPB)  for  loans 
held  in  portfolio.  UPB-weighted  average 
values  for  guarantee  fees  for  securitized 
loans,  and  original  term-to-maturity. 

OFHEO  chose  not  to  propose  CLTV  as 
a  criterion  for  data  aggregation. 
Attempting  to  aggregate  data  by  CLTV 
would  be  problematic  because  CLTV 
value  changes  throughout  the  stress 
period.  However,  CLTV  is  used  to 
compute  important  explanatory 
variables  used  to  predict  default, 
prepayment,  and  severity  rates.  These 
variables  rely  upon  CLTV  to  incorporate 
a  loan  seasoning  process  that  updates 
property  values  at  the  start  of  the  stress 
test  and  then  throughout  the  stress 
period. 

d.  Property  Valuation 

The  1992  Act  requires  that  OFHEO 
take  into  account  the  impact  of  the 
"seasoning"  of  mortgages  on  mortgage 
performance.  As  that  term  is  used  in  the 
statute,  it  requires  accoimting  for 
changes  in  LTV  due  to  changes  in 
housing  values  and  the  repayment  of 
loan  principal.  Accounting  for  changes 
in  LTVs  requires  some  method  of 
updating  property  values,  in  addition  to 
computing  scheduled  amortization.  The 
first  NPR  proposed  using  the  House 
Price  Index  (HPI),  developed  by 
OFHEO,  as  the  basis  for  updating  single 
family  housing  values  to  meet  the 
statutory  requirement  for  loan 
seasoning,  in  lieu  of  the  Constant 
Quality  House  Price  Index  published  by 
the  Secretary  of  Commerce. '*  The  HPI, 
which  is  published  quarterly,  provides 
average  house  price  appreciation  rates 
for  the  nation,  the  50  States  and  the 
District  of  Columbia,  and  the  nine 
Census  divisions.  It  uses  repeated 
observations  of  housing  values  on 
individual  single  family  residential 
properties.  These  repeat  observations 
arise  where  at  least  two  primary 
mortgages  on  the  same  property  were 
purchased  by  either  Freddie  Mac  or 
Fannie  Mae  since  January  1975.^3  index 
values  are  published  starting  with  1980. 

In  this  NPR.  OFHEO  proposes  the 
method  by  which  loan  seasoning  will  be 
used  to  predict  credit  losses  in  the  stress 
test,  both  for  single  family  and 
multifamily  mortgages.  For  single  family 
mortgages,  the  OFHEO  HPI  is 
supplemented  with  various  measxu«s  of 
the  distribution  of  individual  house 
price  growth  paths  around  the  average 
values  measured  by  the  index.  Three 
terms — dispersion,  volatiUty,  and 
diffusion — are  important  concepts  for 


understanding  these  measures  and  how 
the  stress  test  fulfills  the  statutory 
requirement  that  mortgage  loans  be 
seasoned.  "Dispersion,"  refers  to  the 
distribution,  at  any  point  in  time,  of  the 
(ciunulative)  growth  rates  for  values  of 
each  house  in  a  group,  around  the 
average  growth  rate  for  that  group. 
Dispersion  results  from  "volatility"  or 
variability  of  growth  rate  paths  on 
individual  properties  from  the  average 
growth  rate  path  for  all  properties. 
Volatility,  like  dispersion,  can  be 
measured  through  statistical 
relationships.  The  underlying  process 
by  which  a  model  generates  individual 
house  price  growth  paths  to  yield 
various  levels  of  volatility  and 
dispersion  over  time  is  called 
"diffusion." 

Similar  procedures  are  used  to  season 
multifamily  loans,  except  that  there  is 
no  underlying  property  value  index. 
Rather,  property  value  is  estimated 
using  indexes  that  first  update  property 
cash  flows.  Still,  the  concepts  of 
dispersion,  volatility,  and  diffusion 
apply  to  multifamily  property  values, 
and  to  the  principal  measiues  of 
borrower  equity  in  models  of 
multifamily  mortgage  performance. 

The  ANPR  posed  several  questions 
related  to  measurement  of  bouse  price 
dispersion  and  to  the  statistical  validity 
of  the  HPI  as  a  price  index.  Issues  raised 
by  these  questions  will  be  discussed 
below.'*  They  are:  the  appropriate  level 
of  geographic  aggregation  for  the  HPI  in 
the  stress  test,  how  to  accoimt  for  the 
dispersion  of  house  prices  around  the 
mean  in  the  loan  seasoning  process,  and 
whether  and  how  to  adjust  for  statistical 
biases  and  revision  volatility  inherent  in 
the  HPI  data  and  estimation 
methodology." 

(i)  Geographic  Aggregation 

OFHEO's  HPI  is  estimated  at  the  level 
of  individual  States  and  the  nine  Census 
divisions.  A  national  index  is  also 
produced  as  a  population-weighted 
average  of  the  nine  Census  division 
indexes.  Decisions  regarding  the  level  of 
geographic  aggregation  at  which  to 
estimate  and  apply  house  price  indexes 


'»61  FR  29616,  June  11, 1996. 

"The  procedures  underlying  the  estiniation  of 
the  HPI  assume  that  individual  house  price  growth 
rates  will  be  distributed  around  the  average  growth 
rate  through  a  log  normal  diffusion  process. 


'<The  first  NPR  proposed  the  HPI  as  the  index 
OFHEO  would  use  to  season  loans  in  the  stress  test, 
but  did  not  address  how  OFHEO  would  use  that 
index  in  the  stress  test.  Comments  regarding  the 
first  NPR  will  be  addressed,  together  with 
comments  on  this  NPR,  when  OFHEO  publishes  a 
final  Risk-Based  Capital  regulation. 

"  "Revision  volatility"  refers  to  changes  in 
previously  estimated  index  values  that  occur  as  a 
result  of  the  addition  to  the  data  of  new  repeat 
transaction  pairs  associated  with  current 
transactions.  Current  transactions  can  change  index 
values  for  prior  quarters,  because  every  repeat  sale 
of  a  property  provides  additional  information  about 
house  price  changes  during  the  time  since  the  prior 
transaction  on  that  property. 
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typically  involve  a  tradeoff  between  the 
need  to  identify  relatively  homogeneous 
market  areas  and  the  need  for  large 
enough  samples  of  repeat  transactions  to 
assure  the  accuracy  of  the  indexes.  This 
is,  simply  put,  a  trade-off  between  the 
advantages  and  disadvantages  of 
creating  indexes  for  smaller  versus 
larger  geographic  areas. 

At  lower  levels  of  geographic 
aggregation,  both  property  types  and  the 
local  factors  influencing  house  prices 
are  more  likely  to  be  similar,  and 
therefore  the  average  appreciation  rate  is 
likely  to  be  more  representative  of  the 
trend  in  individual  property  values. 
However,  lower  levels  of  geographic 
aggregation  result  in  relatively  fewer 
observations  for  estimation,  resulting  in 
increased  sampling  error  in  the 
estimated  house  price  index.'^  ^i  larger 
levels  of  geographic  aggregation,  the 
greater  number  of  observations  may 
yield  estimates  of  average  price  growth 
with  smaller  sampling  errors,  but  at  the 
risk  of  not  projecting  accurately  the 
appreciation  rates  of  the  various 
submarkets.'' 

(a)  ANPR  Comments 

A  number  of  comments  were  received 
on  the  issue  of  geographic  aggregation  of 
house  price  indexes.  All  commenters 
implicitly  recognized  the  tradeoff 
involved  in  choosing  the  level  of 
geographic  aggregation.  The  National 
Association  of  Realtors  (NAR) 
recommended  using  the  lowest  level  of 
market  aggregation  possible,  while  at 
the  same  time  minimizing  the  variance 
of  individual  house  prices  in  a  market 
area,  and  urged  that  the  optimum  level 
of  aggregation  be  determined  by 
computational  considerations.  MRAC 
recommended  that  the  choice  of 
aggregation  level  be  driven  by  objective, 
external  criteria,  such  as  minimizing 
estimation  errors,  and  described  its 
practice  of  using  the  lowest  level  of 
geographic  aggregation  in  constructing 
its  indexes,  while  using  higher  levels  of 
aggregation  for  computing  the  variances. 
Freddie  Mac  recommended  that  OFHEO 
use  house  price  indexes  computed  at 
the  Census  division  level  to  avoid  the 
need  to  rely  on  what  it  called  "highly 


"That  is,  if  only  a  small  number  of  repeat 
transactions  are  available  to  calculate  a  price  index, 
there  is  a  greater  chance  that  the  resulting  index  is 
not  representative  of  price  changes  in  the  particular 
housing  market  as  a  whole. 

"This  situation  could  occur,  for  example,  if  two 
adjacent  smaller  areas  with  different  rates  of 
appreciation  are  combined  and  assigned  the  same 
average  rate  of  appreciation  through  a  common 
price  index.  Whether  this  type  of  aggregation  is 
ultimately  a  problem  depends  on  how  the  house 
price  index  is  to  be  applied,  and  whether  it  is  to 
be  applied  to  individual  properties  or  to  loan 
aggregates. 


uncertain  individual  house-price 
volatility  processes"  that  would  be 
associated  with  the  use  of  a  national 
index  together  with  corresponding 
volatility  measiu«s.  In  addition,  when 
compared  to  State  or  local  level  house 
price  indexes,  Census  division  level 
indexes  would  have  lower  standard 
errors  and  thus  more  reliable 
predictions. 

(b)  OFHEO's  Response 

The  choice  of  aggregation  level  of  the 
HP!  for  the  stress  test  is,  ultimately,  a 
selection  of  the  level  that  is  most 
appropriate  for  the  seasoning  of 
mortgages  when  estimating  and 
projecting  mortgage  performance. 
Because  the  stress  test  cannot  determine 
the  value  of  each  house  secvuing  every 
loan,  some  type  of  aggregation  is 
needed.  The  proposed  stress  test, 
therefore,  combines  estimates  of  average 
trends  in  house  prices  with  estimates  of 
the  dispersion  of  individual 
appreciation  rates  around  the  average 
growth  rate  within  a  given  geographic 
area.  This  approach  provides  the 
maximiun  relevant  information  about 
the  equity  position  of  borrowers. 

After  considering  the  alternatives  and 
the  comments,  OFHEO  believes  that 
using  HPI  indexes  computed  at  the 
Census  division  level  combined  with 
estimates  of  dispersion  of  individual 
appreciation  rates  around  the  divisional 
indexes  would  be  appropriate.  OFHEO 
found  that  available  data  is  not 
sufficient  to  generate  statistically  valid 
State-level  indexes  for  some  of  the  less 
populous  States.  OFHEO  has  not 
proposed  to  use  indexes  below  the  State 
level  (at  the  metropolitan  statistical  area 
(MSA)  level,  for  example),  because  there 
are  too  few  areas  in  which  statistically 
valid  indexes  can  be  estimated. 

OFHEO  agrees  with  Freddie  Mac's 
comment  that  Census  division  indexes 
vyithout  volatility  measures  reflect 
regional  dispersion  better  than  using  a 
national  index  with  such  measures. 
While  OFHEO  does  publish  State-level 
HPI  series,  these  series  are  not 
statistically  valid  for  some  of  the  less 
populated  States.  Using  Census  division 
indexes,  in  combination  v\ath  estimates 
of  individual  house  price  volatility  and 
the  resulting  dispersion  in  each 
division,  provides  a  more  complete 
characterization  of  bousing  value 
dynamics  both  vsrithin  and  across 
regions. 

MRAC's  practice  of  using  a  larger 
level  of  geographic  aggregation  for 
volatility  estimates  than  is  used  for  the 
price  index  itself  is  appropriate  when 
price  indexes  are  based  on  very  small 
aggregation  levels,  for  example,  at  the 
MSA  level.  Using  a  larger  area  to 


measure  volatility  helps  to  diminish  the 
small  sample  problems  of  generating 
price  indexes  for  very  localized  markets. 
However,  the  same  is  not  true  when 
estimating  price  indexes  at  the  Census 
division  level,  because  there  are  no 
small-sample  problems  at  that  level  of 
aggregation.  Furthermore,  applying 
national  level  volatility  to  division-level 
price  indexes  would  defeat  the  purpose 
of  using  the  division-level  indexes. 
National  volatility  measures  of 
individual  house  price  growth  could  be 
so  large  that  divisional  variations  in 
average  house  price  growth  become 
meaningless. 

(ii)  Volatility  and  Diffiision 

Choosing  to  use  Census  division  level 
price  indexes  with  dispersion  measures 
opens  additional  issues.  In  particular, 
captiuing  the  dispersion  of  house  price 
growth  rates  around  an  index  value 
requires  both  a  measure  of  volatility  and 
a  particular  diffusion  process  to 
translate  volatility  into  actual 
dispersion.  Several  ANPR  commenters 
addressed  these  issues  in  the  context  of 
their  discussions  of  geographic 
aggregation. 

(a)  ANPR  Comments 

Comments  received  in  response  to  the 
ANPR  differed  on  whether  and  how  to 
estimate  the  dispersion  of  individual 
house-price-appreciation  rates  around 
the  average  rates  implied  by  a  house 
price  index.  Both  \dlAC  and  the 
Department  of  Veterans  Affairs  (VA) 
recommended  that  OFHEO  use  a 
stochastic  (random)  diffusion  process  to 
allow  volatility  measures  to  generate  a 
normal  (bell-shaped)  distribution  of 
individual  house  prices  around  the 
mean  prices  implied  by  index  values. 
MRAC  noted  that  failure  to  do  so  would 
underestimate  dispersion,  even  if  a 
highly  disaggregated  index  were  used. 
MRAC  observed  that  underestimation  of 
dispersion  could  cause  underestimation 
of  default  and  severity  rates.  MRAC  also 
stated  that  the  tradeoff  between  the 
accuracy  of  the  larger  sample  size  and 
the  greater  geographic  specificity  of  a 
smaller  sample  is  even  more  important 
in  estimating  the  variance  (volatility) 
than  in  constructing  the  index. 

Both  Fannie  Mae  and  Freddie  Mac,  on 
the  other  hand,  reconunended  against 
using  a  stochastic  process  to  estimate 
dispersion  of  house  values.  Freddie  Mac 
argued  that  one  cannot  directly  observe 
the  volatility  of  house-price  growth 
rates,  and  that  attempts  to  estimate  it 
have  thus  far  failed  to  achieve  adequate 
consistency.  Nor  is  it  necessary  to 
estimate  volatility,  Freddie  Mac  argued, 
because  the  variation  in  house  price 
indexes  across  Census  divisions 
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captures  a  significant  amount  of  the 
house  price  dispersion  around  a 
national  house  price  index,  as  well  as 
the  basic  shape  of  the  house  price 
distribution  for  Enterprise  loans. 

Freddie  Mac  also  questioned 
OFHEO's  assertion  in  the  ANPR  that 
dispersion  increases  over  time.  It 
suggested  that  models  that  impose 
increasing  dispersion  on  house  price 
changes,  such  as  "random  walk" 
models,  are  inappropriate  because  long- 
run  market  forces  keep  the  appreciation 
of  individual  houses  moving  roughly 
with  the  national  average,  and  because 
the  data  do  not  support  such  models. 
Freddie  Mac  asserted  that  such  models 
systematically  overstate  dispersion  for 
longer  holding  periods  and  could 
significantly  and  artificially  inflate  the 
capital  requirement. 

(b)  OFHEO's  Response 

OFHEO  imderstands  the  reason  for 
Freddie  Mac's  concerns  about  volatility, 
but  notes  that  Freddie  Mac's  comments 
preceded  OFHEO's  first  pubUcation  of 
the  HPI.  Based  on  its  experience  in 
estimatiog  the  HPI,  OFHEO  now  finds  it 
possible  to  estimate  house-price 
volatility  with  adequate  reliability, 
particularly  for  indexes  estimated  at  the 
Census  division  level.  Volatility 
measures  are  produced  as  part  of  the 
statistical  prociess  used  to  generate  the 
OFHEO  HPI.  These  measures  are  used  to 
siunmarize  the  underlying  diffusion 
process  and  characteristic  dispersion  of 
house  price  growth  paths  as  a  function 
of  time.  The  volatility  measures 
(parameters)  are  published  in  the 
OFHEO  HPI  Report.  They  model 
dispersion  as  a  function  of  mortgage  age. 
OFHEO  preferred  such  a  stable  process 
to  one  that  relies  on  stochastic  processes 
that  yield  different  resuUs  every  time 
they  are  used.  Because  the  OFHEO  HPI 
volatility  parameters  are  produced  with 
the  HPI  itself,  they  provide  results 
consistent  with  the  HPI,  and  they  are, 
therefore,  OFHEO's  choice  for  capturing 
house  price  dispersion  in  the  proposed 
stress  test.  However,  OFHEO  agrees 
with  Freddie  Mac's  concern  that 
estimates  of  dispersion  for  longer 
holding  periods  may  be  unreliable,  and 
has  adopted  an  approach  in  which 
estimated  dispersion  is  held  at  fixed 
levels  after  mortgages  reach  a  certain 
age-'" 


(iii)  Revision  Volatility 

Revision  volatility  primarily  affects 
growth  rate  estimates  for  the  most  recent 
quarters  included  in  the  index.  This  is 
due  to  the  fact  that  relatively  more 
additional  data  is  added  affecting  these 
quarters  than  earlier  quarters. 

(a)  ANPR  Comments 

OFHEO  received  a  number  of 
comments  in  response  to  the  ANPR  on 
whether  changes  in  the  index  resulting 
fitim  revision  volatility  should  be 
reflected  in  the  stress  test  and,  if  so, 
with  what  frequency.  NAR  suggested 
that  revisions  should  be  made  at  the 
same  time  OFHEO  is  required  to  re- 
estimate  the  capital  standards.  In 
contrast,  MRAC  suggested  using  a 
"chaining  method"  ^^  that  precludes  the 
need  for  revision  to  index  values  for 
historical  periods.  The  chaining  method 
eliminates  revision  volatility  because  it 
does  not  revise  data  of  earlier  periods  as 
new  data  become  available.  Freddie  Mac 
suggested  that  OFHEO  calculate  the 
revisions  so  as  to  exploit  the  greatest 
possible  set  of  information,  but 
moderate  the  resulting  volatility  of  the 
capital  requirement  by  placing  limits  on 
the  size  of  the  quarterly  or  annual 
revisions  to  the  indexes.  ACB  argued  for 
a  reasonable  advance  notice  to  the 
Enterprises  prior  to  any  changes  in  the 
capital  requirement  resulting  from 
changes  in  the  indexes  to  enable  them 
to  engage  in  reasonable  business 
planning. 

(b)  OFHEO's  Response 

The  proposed  stress  test  does  not 
include  an  adjustment  for  revision 
volatility.  Since  the  time  the  issue  of 
revision  volatility  was  raised  in  the 
ANPR,  OFHEO  has  determined  that 
revision  volatiUty  is  not  likely  to  have 
a  significant  impact  on  risk-based 
capital.  Revision  volatility  primarily 
affects  growth  rate  estimates  of  the  most 
recent  quarters,  which  will  be  those 
immediately  preceding  the  start  of  the 
stress  test.  For  loans  that  have  been 
outstanding  for  several  years  at  the  start 
of  the  stress  test,  changes  in 
appreciation  rates  in  the  most  recent 


quarters  will  represent  a  small 

Eroportion  of  the  total  change  in 
ousing  values  since  origination.  For 
loans  that  have  been  outstanding  only  a 
short  time  at  the  start  of  the  stress  test, 
projected  changes  in  house  prices  and 
in  LTV  will  be  minimal  in  any  case,  due 
to  the  fact  that  little  time  has  elapsed 
since  origination,  and  quarter-by-quarter 
appreciation  rates  are  generally  small. 
Consequently,  OFHEO  does  not  expect 
revision  volatility  to  affect  risk-based 
capital  requirements.  OFHEO  also 
proposes  not  to  revise  the  house  price 
index  used  to  determine  the 
appreciation  rates  applied  in  the  stress 
period.  Rather,  HPI  values,  as  published 
in  the  1996,  third  quarter,  HPI  Report, 
will  be  the  basis  for  relating  stress  test 
economic  conditions  to  the  benchmark 
experience. 

OFHEO  chose  not  to  propose  the 
chaining  method  suggested  by  MRAC 
because  it  fails  to  use  all  of  the  available 
data  in  estimation.  In  particular,  the 
chaining  method  uses  information  on 
recent  property  and  mortgage 
transactions  only  for  calculating 
appreciation  rates  in  the  most  recent 
period,  ignoring  the  information 
provided  by  these  transactions  on 
appreciation  rates  in  earlier  periods. 

(iv)  Statistical  Biases 

In  the  ANPR,  OFHEO  requested 
comment  on  whether  the  HPI  should 
include  adjustments  for  identifiable 
sources  of  statistical  bias,  on  how 
sample  selection  bias  should  be 
addressed,*"  on  whether  a  statistical 
adjustment  should  be  made  to  address 
appraisal  bias,^'  and  on  what  additional 
sources  of  statistical  bias  exist  and  how 
they  might  be  addressed.  In  NPRl, 
OFHEO  stated  that  it  would  make  no 


'•This  age  varies  by  Census  division,  but  is 
approximately  15  years  ftom  mortgage  origination. 
The  formula  for  computing  the  maximum  allowable 
age  for  each  Census  division  can  be  found  in 
section  3.5.2.3.2.3.,  Probability  of  Negative  Equity 
CPNEQ,),  of  the  Regulation  Appendix. 


'•The  chaining  method  involves  the  following 
steps:  (1)  estimation  of  a  historical  reference  index 
using  all  repeat  transactions  data  available  as  of  a 
specified  date,  after  which  no  revisions  in 
previously  estimated  index  numbers  will  occur  (2) 
acquisition  of  new  data  providing  information  on 
the  most  recent  time  period,  and  including 
additional  repeat  transactions  that  pair  with 
transactions  in  previous  periods:  (3)  application  of 
the  most  recently  updated  index  series  to  inflate  the 
first  property  value  for  a  repeat  transaction  pair  to 
update  this  value  to  the  penultimate  (next-to-last) 
time  period;  and  (4)  estimation  of  the  index  number 
for  the  last  time  period  using  the  pseudo-repeat 
transactions  data  created  in  steps  (lH3)- 


"Sample  selection  bias  refers  to  the  possibility 
that  using  repeat  transactions  as  the  selection 
criteria,  rather  than  random  selection,  could  result 
in  an  index  that  is  biased.  Selection  bias  results 
when  the  probability  that  a  property  does  or  does 
not  repeat  is  correlated  with  the  change  in  value. 
For  example,  bias  can  result  when  the  period 
between  transactions  is  correlated  with  the  charge 
in  house  prices.  Because  more  rapidly  appreciating 
properties  turn  over  within  shorter  time  intervals, 
they  are  more  likely  to  appear  in  the  sample  used 
for  estimation.  In  addition,  properties  that  are  sold 
or  refinanced  are  likely  to  be  the  ones  that  have  had 
higher  than  average  appreciation. 

»'  Appraisal  bias  can  result  from  the  perceived 
tendency  of  appraisers,  as  agents  of  primary 
mortgage  lenders,  to  impart  an  upward  bias  to  a 
home  value  to  insure  that  a  home  sale  is  made. 
Appraisal  bias  also  occurs  when  the  use  of 
appraisals  to  value  property  at  refinancing  may 
smooth  the  fluctuations  in  housing  values  because 
appraisals  are  derived  from  comparisons  with 
properties  that  have  either  been  sold  or  listed  for 
sale  within  the  past  several  months  and  may  fail  to 
indicate  more  recent  changes  in  housing  value.  In 
fan,  listings  are  only  used  in  case  circumstances 
where  actual  sales  are  few  and  far  between,  most 
often  in  rural  areas. 
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adjustments  to  the  HPI  itself,  but  would 
discuss  in  the  second  NPR  whether  such 
adjustments  were  to  be  made  in  the 
stress  test. 

(a)  ANPR  Comments 

As  a  general  comment,  Freddie  Mac 
cautioned  that  research  on  potential 
sources  of  bias  is  relatively  new  and  that 
attempting  to  "un-bias"  future  price 
index  values  estimates  introduces  a  high 
degree  of  complexity.  Consequently, 
Freddie  Mac  recommended  keeping  the 
house  price  index  simple  until  research 
on  potential  bias  is  more  conclusive. 
Freddie  Mac  also  suggested  that  the 
reliance  of  the  weighted  repeat  sales 
technique  on  the  ordinary  least  squares 
(OLS)  method  *2  may  result  in  bias 
because  that  methodology  does  not 
generally  provide  robust  estimates  of 
central  tendencies  in  the  presence  of 
outlier  observations,  where  appreciation 
is  es{>ecially  large  or  small.  Freddie  Mac 
suggested  eliminating  outliers  or 
"down-weighting"  them,  for  example, 
by  using  a  median  regression. 

(b)  OFHEO's  Response 

OFHEO  agrees  with  Freddie  Mac  that 
attempts  to  adjust  the  HPI  would  be 
prematiu^  and  should  await  more 
conclusive  research.  OFHEO  also  agrees 
with  Freddie  Mac's  general  observation 
on  the  sensitivity  of  OLS  estimates  to 
outliers,  but  has  concluded  that 
adopting  another  estimation 
methodology  is  unwarranted.  It  should 
be  noted  that  the  weighted-repeat  sales 
(WRS)  methodology*'  applied  to 
estimate  the  OFHEO  HPI  uses 
information  obtained  &om  a  first-stage 
OLS  estimation  to  develop  weights  that 
have  the  effect  of  discounting  the 
impact  of  transactions  that  occur  far 
apart  in  time.  Because  these  are  the 
transactions  that  are  presumed  under 
the  WRS  method  to  have  the  largest 
sampling  variability,  and  therefore  those 
most  likely  to  contribute  outliers,  the 
WRS  method  automatically  accounts  for 
the  potential  impact  of  outliers.  In 
addition,  OFHEO  reports  median  rather 
than  mean  appreciation  rates,  which 
diminishes  any  potential  impact  of 
outlier  data.** 


■'Ordinary  least  squares  is  the  most  commonly 
used  statistical  technique  for  simultaneously 
analyzing  the  relationship  of  many  explanatory 
variables  to  one  special  variable  of  interest  (called 
the  "dependent"  variable). 

*^Tbis  methodology,  which  is  explained  in  the 
Tirst  NPR.  uses  pairs  of  transactions  (i.e.,  repeat 
sales)  involving  the  Mme  homes  to  estimate  home 
price  appreciation. 

*•  The  WRS  methodology  used  to  generate  the 
OFHEO  HPI  actually  computes  median  growth 
rates,  directly.  These  rates  need  to  be  adjusted  to 
compute  mean  growth  rates.  In  NPRl,  these  were 
referred  to  as  geometric  and  arithmetic  means, 
respectively. 


(v)  Sample  Selection  Bias 

Repeat-sales  and  repeat-transaction 
price  indexes  do  not  include  property 
value  information  from  all  mortgage 
transactions.  Issues  of  potential  bias  in 
the  measured  house  price  appreciation 
rates  arise  because  the  sample  of 
properties  on  which  repeated 
transactions  are  available  may  not  be 
fully  representative  of  all  properties  in 
a  given  market  area. 

(a)  ANPR  Comments 

A  number  of  comments  were  received 
on  sample  selection  bias  in  generating  a 
house  price  index.  Freddie  Mac  noted 
that  sample  selection  bias  results  from 
using  only  properties  that  have  been 
sold  or  refinanced.  The  selection  of 
these  properties  is  not  random  and  is 
correlated  positively  with  price 
appreciation.  That  is,  properties  with 
lower  rates  of  appreciation  will  have 
fewer  sales  and  refinancings,  and  thus 
provide  relatively  fewer  observations  for 
calculation  of  the  HPI.  Although 
Freddie  Mac  recommended  that  this 
issue  be  addressed  by  using  a  WRS 
index,  which  provides  retrospective 
information  by  pairing  two  transactions 
on  the  same  property  at  diffiarent  time 
periods,  it  noted  that  some  sample 
selection  bias  is  present  in  the  near 
term. 

NAR  suggested  that  sample  selection 
bias  results  from  the  movement  of  an 
individual  property  from  government 
mortgage  insurance  programs  (Federal 
Housing  Administration  (FHA)  VA)  into 
the  conforming  conventional  market, 
and  vice  versa,  because  the  lower 
property  values  captiu«d  in  the 
government  insurance  and  guaranty 
programs  might  not  be  matched  in  the 
WRS  series.  If  price  appreciation  in  a 
market  area  is  distributed  unevenly  with 
respect  to  selling  price  (i.e.,  lower 
priced  homes  appreciate  slower  or  faster 
than  do  higher  priced  homes),  the 
absence  of  a  match  at  the  lower  end  may 
introduce  a  bias  in  the  level  of  price 
appreciation  for  the  market  under 
evaluation.  NAR  suggested  that  using 
FHA  data,  to  the  extent  it. is  available, 
to  construct  the  weighted  repeat  sales 
transactions,  would  adjust  for  the  low- 
end  sample  selection  bias.  NAR  also 
suggested  that  OFHEO  investigate  using 
different  criteria  with  respect  to  time 
between  repeat  transactions  entering  the 
Enterprise  loan  history  file  to  determine 
if  the  end  of  sample  bias  is  significant, 
and  to  possibly  suggest  ways  of 
correcting  for  it.  NAR  suggested  that  one 
way  of  correcting  for  any  such  bias 
would  be  to  restrict  the  repeat  sales  in 
the  sample  to  three-,  five-,  and  seven- 


year  matches  and  to  evaluate  the  level 
of  bias  that  results. 

ACB  suggested  that  the  effect  of 
sample  selection  bias  resulting  firom  the 
tendency  to  have  greater  turnover  in 
that  part  of  the  housing  stock  in  which 
price  appreciation  has  been  stronger 
could  be  determined  by  a  separate 
analysis  of  the  relationship  between  a 
foreclosure  property  index  and  the 
overall  price  index.  MRAC  suggested 
that  some  bias  might  result  from 
properties  leaving  the  sample  because 
they  have  appreciated  enough  that  the 
size  of  subsequent  mortgages  on  those 
properties  is  above  the  conforming  loan 
limit.  MRAC  then  suggested  that 
indexes  built  on  Enterprise  data  be 
compared  to  other  more  broadly 
constructed  indexes,  such  as  those 
estimated  by  MRAC,  that  include  all 
properties  that  initially  meet  the 
conforming  Umit.  MRAC  also  suggested 
that  the  incidence  of  default  and 
expected  losses  would  be 
underestimated  if  the  impact  of  jimior 
liens  were  not  taken  into  account. 

(b)  OFHEO's  Response 

OFHEO  believes  that  no  adjustments 
are  necessary  to  correct  for  potential 
sample  selection  bias.  Low-end  sample 
selection  bias  due  to  the  exclusion  of 
FHA  loans  should  not  have  a  significant 
impact  on  the  HPI.  FHA  loans  do  not 
represent  the  entire  lower  end  of 
housing  markets.  There  is  ample 
representation  of  lower  valued  loans 
and  properties  in  the  data  used  to 
estimate  the  HPI,  in  part  because  the 
Enterprises  promote  affordable  lending 
and  are  subject  to  HUD  affordable 
lending  regulations.  Furthermore, 
although  FHA  eligibility  requirements 
have  historically  been  less  restrictive 
than  conventional  lending 
requirements,  current  trends  in 
conventional  lending  are  toward  more 
flexible  standards,  including  lower 
down-payment  requirements. 

Although  OFHEO  agrees  with  MRAC 
that  the  conforming  loan  limit  may  itself 
produce  some  bias  in  repeat 
transactions  index  values,  this  bias  is 
not  significant  in  the  HPI.  Bias  resulting 
from  the  conforming  loan  limit  would 
occur  in  high-cost  housing  markets 
where  there  are  significant  numbers  of 
homes  with  values  near  the  conforming 
loan  limit,  and  where  appreciation  rates 
are  greater  than  the  nafional  average.  As 
home  values  and  loan  amoimts  increase 
in  these  areas,  new  loans  may  no  longer 
be  eligible  for  pim±ase  by  the 
Enterprises,  and  the  property 
appreciation  cannot  be  captured  in  the 
HPI.  However,  such  bias  would  occur 
only  in  very  isolated  instances.  First,  the 
conforming  loan  limit  is  substantially 
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above  the  average  home  price  in  nearly 
all  areas  of  the  country.  The  loan  limit 
would  only  create  a  significant  issue  for 
the  stress  test  if  OFHEO  were  to  use 
State,  rather  than  Census  division, 
indexes.  The  potential  in  particular 
States  with  high-cost  metropolitan  areas 
for  sample  selection  bias  resulting  from 
the  conforming  loan  limit  becomes  less 
relevant  when  the  HP!  is  estimated  at 
the  Census  division  level.  Second,  the 
loan  limit  is  updated  annually  by  a 
factor  representing  national  house  price 
appreciation."'  Third,  borrowers  may 
obtain  two  mortgages  on  a  property  in 
order  to  take  advantage  of  the  interest 
rate  advantages  of  having  a  first 
mortgage  under  the  conforming  limit.  In 
that  situation,  repeat  transactions  are 
captured  by  the  HPI  even  if  the  total 
amount  of  mortgages  on  a  property 
exceeds  the  conforming  loan  limit.  All 
of  these  factors  suggest  that  the 
conforming  loan  limit  is  not  a 
significant  source  of  bias  in  the  OFHEO 
HPI. 
(vi)  Appraisal  Bias 

Because  interest  rates  have  generally 
fallen  since  the  early  1980's,  most  of  the 
mortgage  transactions  used  in 
estimating  the  HPI  are  refinancings, 
rather  thsai  loans  for  home  purchase. 
This  fact  raises  the  question  of  the 
consistency  between  actual  prices 
recorded  on  pilrchase-money  mortgages 
and  appraisals  used  for  refinance 
mortgages. 

(a)  ANPR  Comments 

Several  comments  on  appraisal  bias 
were  received.  Freddie  Mac 
recommended  against  using  a  statistical 
adjustment  to  the  HPI  to  address  the 
impact  of  appraisal  bias,  asserting  that 
it  is  far  from  clear  whether  indexes 
based  solely  on  purchase  prices,  versus 
those  based  on  a  combination  of 
purchase  prices  and  appraisal  values, 
better  represent  true  house-price 
appreciation  rates.  Freddie  Mac  asserted 
that  the  common  notion  that  pvuchase 
price  is  the  "true"  price  is  a 
misconception,  since  the  purchase  price 
is  but  one  of  a  distribution  of  potential 
prices  for  any  given  house  at  any  time. 
In  light  of  the  current  imcertainty  over 
the  extent  of  the  bias,  Freddie  Mac 
beUeves  that  it  would  be  prematiu*  for 
OFHEO  to  attempt  to  develop  a  model 
to  correct  for  it. 

MRAC  suggested  that  eliminating 
transactions  in  which  an  appraised 
value  is  used  for  either  "sale  amount" 
in  the  matched  pairs  would  be 
desirable,  but  may  not  be  practical. 


MRAC  dted  its  own  research  to  suggest 
that  appraisal  bias  causes  the  yearly 
price  appreciation  measured  by 
transaction-based  indexes  to  be  one 
percentage  point  too  high.  ACB 
suggested  that  construction  of  house 
price  indexes  with  and  vrithout 
refinance  transactions  would  permit  an 
assessment  of  about  whether  appraisal 
bias  is  a  significant  phenomenon. 

(b)  OFHEO's  Response 

OFHEO  agrees  with  Freddie  Mac's 
recommendation  that  adjustments  in  the 
HPI  for  potential  appraisal  bias  not  be 
made.  Issues  of  statistical  bias  merit 
further  research  and  analysis,  but  at  the 

E resent  time  OFHEO  is  aware  of  no 
Btter  alternative  index  to  use  in  the 
stress  test.  Also,  measuring  HPI  only  on 
actual  purchase  prices  would 
compromise  the  statistical  reliability  of 
the  indexes  over  time,  because  the 
majority  of  property  values  used  in 
generating  me  various  HPI  indexes 
come  from  refinancing  transactions, 
using  appraisal  values. 

In  response  to  MRAC's  comment  on 
appraisal  bias  in  appreciation  rates,  it 
should  be  noted  that  the  mere  existence 
of  identifiable  differences  due  to  use  of 
appraisals  does  not  outweigh  the  overall 
benefit  of  using  the  HPI  in  the  stress 
test.  Further,  it  is  xmlikely  that  any 
appraisal  bias  that  may  exist  in  the  HPI 
would  have  a  meaningful  effect  on  risk- 
based  capital  because  of  the  way  in 
which  the  HPI  is  used  in  the  stress  test. 
The  mortgage  performance  models  in 
the  stress  test  rely  upon  statistical 
equations  that  relate  explanatory 
variables  developed  using  the  historical 
HPI  to  actual,  historical  mortgage 
performance.  The  same  historical  HPI 
series  is  used  to  season  (update  LTVs  of) 
existing  loans  to  the  start  of  the  stress 
period.  Using  the  same  HPI  series  to 
estimate  the  statistical  model  and  to  run 
the  stress  test  eliminates  the  effect  of 
any  appraisal  bias  in  the  HPI  on  default 
and  prepayment  rates  in  the  stress 
test.»» 

(vii)  Multifiamily  Loans 

For  multifamily  loans,  OFHEO  does 
not  propose  to  use  the  HPI  or  any  other 
repeat-sales  or  repeat-transaction  index 
to  update  property  values.  There  is  not 
enough  data  available  for  OFHEO  to 
develop  its  own  price  index,  and  the 
only  known  price  indexes  blend  many 


commercial  property  types,  have  small 
numbers  of  observations,  and  are 
national  in  scope.  To  overcome  these 
data  problems,  OFHEO  proposes  to  use 
an  earnings-based  method  for  updating 
property  values. 

Multifamily  loans  are  commercial 
loans  for  which  property  value  depends 
upon  the  stream  of  earnings  generated 
by  the  property.  For  these  loans.  OFHEO 
proposes  to  base  the  property  value  on 
earnings  multiplied  by  a  price-to- 
eamings  capitalization  factor.  The 
capitalization  factor  simimarizes  the 
present  value  of  a  stream  of  expected 
future  earnings  for  a  given  property, 
using  current  interest  rates  at  each 
month  of  the  stress  test  to  discount  the 
expected  earnings  stream.  Earnings  are 
a  function  of  net  operating  income  at 
loan  origination,  rental  inflation,  and 
the  change  in  vacancy  rates  since  loan 
origination.  The  proposed  stress  test 
updates  the  price-to-eamings 
capitalization  factors  as  a  ftmction  of 
changes  in  interest  rates,  holding 
property-specific  characteristics 
constant.  In  this  way,  the  stress  test 
updates  property  values  and  seasons 
multifamily  loans  in  the  proposed  stress 

test. 
In  choosing  the  actual  rent  growth 

and  vacancy  indexes  used  to  update 
property  earnings  over  time,  OFHEO 
used  government  data  where  available. 
Government  data  were  available  for  all 
statistical  analysis,  and  for  seasoning 
loans  to  the  start  of  the  stress  test.  In 
particular,  the  model  performs  the 
statistical  analysis  and  the  seasoning  of 
existing  loans  to  the  start  of  the  stress 
test  using  the  rental  cost  component  of 
the  Bureau  of  Labor  Statistics  Consumer 
Price  Index  (CPI)  to  create  a  geographic 
specific  rent  index.  Vacancy  rates  are 
not  needed  for  pre-stress  period 
seasoning,  but  are  used  in  estimating  the 
statistical  model.  The  series  used  is  the 
rental  property  vacancy  series  pubUshed 
by  the  Bureau  of  the  Census  (Census 
Vacancy  Series).*'  Because  Enterprise 
purchases  of  multifamily  loans  are 
heavily  concentrated  in  MSAs,  MSA 
indexes  are  used,  where  available,  to 
update  property  values. 

Government  data  are  not  available  for 
the  entire  stress  period  itself.  As 
explained  later  in  the  discussion  under 
section  IE.  A.7.,  Relating  Losses  to  the 
Benchmark  Loss  Experience,  the  stress 


"The  conforming  loan  limit  is  administered  by 
the  Federal  Housing  Finance  Board. 


••Appraisal  bias  could,  theoretically,  affect  the 
rates  generated  by  the  stress  test  if  the  method  of 
computing  the  HPI  were  changed  in  some  way  to 
account  for  appraisal  bias  or  if  appraisal  bias  were 
found  to  be  significantly  different  in  more  recent 
data  than  in  the  historical  data  used  to  estimate  the 
models.  OFHEO  does  not  believe  the  change  in  the 
amount  of  appraisal  bias  in  the  HPI.  if  any ,  U 
lignifiniint. 


•'The  CPI  and  Census  Vacancy  Series  are  both 
based  on  single  and  multifamily  rental  properties. 
OFHEO  believes  that  the  inclusion  of  single  family 
rental  properties  in  the  samples  used  to  calculate 
vacancy  rate  and  rent  growth  rate  series  is  not  a 
serious  concern  for  the  stress  test.  These  series 
capture  the  cyclical  dynamics  of  multifamily  rental 
markets,  and  are  useful  for  updating  property 
values  before  and  during  the  stress  period. 
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test  links  stress  period  losses  to  the 
benchmark  experience  in  part  by 
specifying  benchmark  rates  of  property 
value  appreciation.  However,  CPI  rental 
cost  data  is  not  available  for  the 
benchmark  time  and  place,  and  Census 
Vacancy  Series  rates  are  only  available 
for  the  benchmark  experience  starting  in 
1986.  To  deal  with  this  absence  of 
government  data,  OFHEO  created  a  rent 
index  consistent  vdth  the  CPI  data,  but 
based  upon  apartment  data  available 
from  the  Institute  fbr  Real  Estate 
Management  (IREM).  To  fill  in 
benchmark  experience  vacancy  rates  for 
1984-1985.  OFHEO  also  used  IREM 
vacancy  data  to  estimate  the  Census 
Vacancy  Series.  The  estimated 
government  series  are  consistent  with 
the  data  used  to  estimate  the  mortgage 
performance  models  and  season  the 
loans  prior  to  and  during  the  stress 
period  itself. 

Volatility  estimates  for  rental  rate 
inflation  and  vacancy  rates  are  used  to 
calculate  the  dispersion  of  multifamily 
property  values,  in  much  the  same  way 
volatiUty  measures  for  the  HPI  series  are 
used  to  measure  dispersion  of  property 
values  for  single  family  loans. 

5.  Default/Prepayment  Issues 

a.  Use  of  Conditional  Default  and 
Prepayment  Rates 

A  threshold  issue  for  OFHEO  was 
whether  to  construct  statistical  models 
of  conditional  rates  of  loan  defaults  and 
prepayments  or  to  adopt  a  less  detailed 
approach,  such  as  calculating  only 
cimiulative  rates  and  distributing  them 
in  fixed  percentages  across  the  ten  years 
of  the  stress  test.  A  conditional  rate  of 
default  or  prepayment  refers  to  the 
volume  of  loans  that  default  or  prepay 
during  any  period,  expressed  as  a 
percentage  of  the  total  volume  of  loans 
surviving  at  the  start  of  that  period.  The 
term  "surviving  loans"  means  those 
from  the  group  that  have  not  previously 
prepaid  or  defaulted.  A  cumulative  rate 
of  default  or  prepayment  is  the  total 
percentage  of  a  group  of  loans  that 
default  or  prepay  during  the  entire 
period  being  studied  (such  as  the  ten- 
year  stress  period).  A  group  of  loans 
studied  over  a  ten-year  period  would 
have  a  single  cumulative  default  rate, 
but  would  have  ten  annual  conditional 
default  rates. 

(i)  ANPR  Comments 

The  ANPR  asked  whether  default 
rates  should  be  expressed  in  terms  of 
conditional  failure  rates,  cumulative 
default  rates,  or  in  some  other  manner. 
In  response,  MRAC  stated  that  "(dlefault 
rates  are  best  measured  by  cumulative 
life-of-loan  rates  with  conditional  rates 


.  for  each  time  period  determined  by 
estimating  'seasoning  curves'  similar  to 
the  Stemdard  Default  Assumption  of  the 
Public  Securities  Association  (PSA)88." 
ACB's  comments,  which  emphasized 
the  importance  of  modeling  the 
shrinking  population  of  loans  exposed 
to  the  credit  risk  in  the  declining  rate 
scenario,  assumed  that  a  conditional 
rate  approach  should  be  used.  Similarly, 
a  preference  for  conditional  rates  of 
default  and  prepayment  is  also  implicit 
in  NAR's  assertion  that  the  principal 
merit  of  using  a  joint  default/ 
prepayment  model  is  that  it  is  capable 
of  using  all  available  information  to 
determine  whether  a  mortgage  survives 
from  one  year  to  the  next. 

Freddie  Mac  and  Fannie  Mae, 
however,  recommended  using 
cumulative  default  rates  to  simplify  the 
analysis.  Freddie  Mac  was  concerned 
that  conditional  prepayment  rates 
would  lead  to  absurdly  high  default 
rates  in  an  up-rate  stress  test.  In  the  up- 
rate  scenario,  prepayment  rates  would 
be  low,  more  loans  would  be 
outstanding,  and  default  rates 
conditioned  on  the  number  of  loans 
outstanding  would  result  in  more 
defaults.  Freddie  Mac  recommended 
using  actual  ciunulative  default  rates 
from  the  worst  region,  which, 
implicitly,  would  include  the  same 
prepayment  effect  as  that  which 
occurred  during  the  benchmark  period. 

(ii)  OFHEO  Response 

OFHEO  proposes  to  apply  statistical 
models  of  conditional  rates  of  default 
and  prepayment  for  both  single  family 
and  multifamily  mortgages  in  the  stress 
test.  The  advantages  of  diis  approach  are 
numerous.  The  proposed  approach 
automatically  accounts  for  the  impact  of 
defaults  on  the  number  of  loans 
remaining  active  and  subject  to  the  risk 
of  prepayment,  and  vice  versa.  This 
feature  is  essential  to  develop  a 
reasonable  representation  of  Enterprise 
mortgage  cash  flows  across  the  different 
economic  scenarios  envisioned  by  the 
stress  test.  It  also  avoids  potential 
numerical  anomalies  that  might  arise 
when  total  or  annual  defaults  during  the 
stress  test  are  fixed,  such  as  years  in 


*»  PSA  has  subsequently  changed  its  name  to  the 
Bond  Market  Association.  The  PSA  Standard 
Default  Assumption  is  to  allow  monthly  conditional 
rates  to  increase  from  zero  to  some  peak  rate  over 
the  Tirst  30  months  of  mortgage  life,  to  hold  that 
peak  rate  constant  for  another  30  months,  and  then 
to  allow  monthly  rates  to  decline  for  an  additional 
60  months.  The  final  rate  reached  at  the  end  of  120 
months  is  held  constant  ihroughout  the  remaining 
life  of  the  loans  (Public  Securities  Association. 
Standard  Formulas  for  the  Analysis  of  Mortgage- 
Backed  Securities  and  Other  Belated  Securities. 
New  York:  Public  Securities  Association,  update 
No.7.  June  29, 1993,  at  SF-14.). 


which  total  defaults  would  exceed  total 
surviving  loans  due  to  high  prepayment 
levels  in  the  declining-rate  scenario  of 
the  stress  test.  Also,  the  periodic  nature 
of  mortgage  payments,  scheduled 
amortization,  and  the  coupon 
adjustments  on  adjustable  rate  loans,  all 
of  which  affect  mortgage  performance, 
require  a  model  that  reflects  a  discrete 
time  period  for  each  default  or 
prepayment  event. 

OFHEO  believes  that  a  statistical 
model  of  conditional  defaults  and 
prepayments  is  more  accurate  and  more 
sensitive  to  stress  test  economic  factors, 
and  to  the  Enterprises'  starting  books  of 
business,  than  are  simpler  methods  that 
might  be  developed.  Each  quarter  the 
test  is  applied,  a  statistical  model  can 
account  for  changes  in  economic 
conditions  (such  as  the  level  and  shape 
of  the  Treasury  yield  curve  or  recent 
trends  in  house  prices)  and  the 
composition  of  an  Enterprise's  business 
since  the  last  time  the  test  was 
performed.  That  is,  the  rates  of  default 
and  prepayment  applied  when  the  stress 
test  is  run  are  adjusted  to  reflect  current 
circumstances.  Such  adjustments  are 
particularly  important  because  mortgage 
prepayment  and  default  rates  are  highly 
time-dependent,  characteristically 
increasing  during  the  first  years 
following  origination,  peaking  sometime 
between  the  fourth  and  seventh  years, 
and  declining  over  the  remaining  years. 
However,  this  time-characteristic 
pattern  is  itself  affected  by  economic 
conditions. 

Another  advantage  of  modeling 
conditional  default  and  prepayment 
rates  is  the  support  this  approach 
provides  for  the  proper  treatment  of  loss 
severity.  Loss  severity  is  affected 
significantly  by  factors  that  affect  the 
timing  and  amount  of  defaults  in  the 
stress  test.  Loss  of  loan  principal 
balance,  the  single  largest  cost  element 
in  determining  loss  severity,  is 
dependent  upon  house  price  declines, 
which  are  dependent  upon  economic 
conditions  leading  up  to  the  date  of 
default.  Funding  costs  are  also  affected 
by  the  changing  interest  rates  in  the 
stress  test,  as  explained  in  later 
discussions  under  section  III.  A.  6.,  Loss 
Severity.  For  all  of  these  reasons,  using 
conditional  default  and  prepajnnent 
rates  during  each  month  of  the  stress 
period  greatly  improves  the  sensitivity 
of  the  stress  test  to  risk  factors. 

The  proposed  approach  is,  overall, 
responsive  to  concerns  raised  in  the 
ANPR  comments,  although  OFHEO  has 
proposed  models  of  conditional  rates  of 
default  and  prepayment,  rather  than 
accept  the  recommendation  of  several 
commenters  to  use  cumulative  rates. 
NAR  and  ACB  recommended  use  of 
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conditional  rates.  As  ACB  recognized, 
the  stress  test  must  account  for  the 
shrinking  population  of  loans  exposed 
to  credit  risk  in  the  declining  rate 
scenario.  Only  through  the  application 
of  conditional  default  and  prepayment 
rates  is  it  possible  to  account  for  this 
shrinking  population  under  the 
alternative  interest  rate  scenarios  of  the 
stress  test. 

MRAC  recommended  measuring 
cumulative  life-of-loan  rates  with 
conditional  rates  for  each  time  period 
determined  by  estimating  "seasoning 
curves"  similar  to  the  Standard  Default 
Assiunption  of  the  Public  Securities 
Association  to  determine  conditional 
rates.  OFHEO  proposes  a  model  with 
much  the  same  features  suggested  by 
MRAC.  This  model  uses  mortgage  age  in 
the  statistical  default  equations  to 
provide  a  baseline  default  rate  time- 
series  analogous  to  the  PSA  assumption. 
(See  note  41,  infra.)  That  baseline  is 
scaled,  or  multiplied  upward,  in  the 
same  way  that  PSA  recommends  using 
its  baseline  curve,  when  the  stress  test 
adjusts  or  "calibrates"  its  statistical 
default  equations  to  relate  them  to  the 
benchmark  experience.  (See  section  HI. 
A.  7.,  Relating  Losses  to  the  Benchmark 
Loss  Experience.) 

OFHEO's  approach  is  also  responsive 
to  the  recommendations  of  Fannie  Mae 
and  Freddie  Mac  to  keep  the  models 
simple.  OFHEO  proposes  to  minimize 
the  number  of  explanatory  variables  and 
to  create  as  much  consistency  as 
possible  across  different  mortgage  types 
while  still  capturing  differential  credit 
risk  by  mortgage  type.  The  models  are 
also  "simple"  in  that  the  mortgage 
performance  equations  used  in  the 
stress  test  can  be  used  by  the 
Enterprises — without  any  modifications- 
to  replicate  the  stress  test.  Further, 
OFHEO  believes  that  using  cumulative 
default  rates  would  not  achieve 
significant  simplification.  Freddie  Mac's 
comments  recognized  that  default  and 
prepayment  rates  are  not  uniform 
among  loans  with  different 
characteristics.  To  deal  vn\h  these 
important  differences,  Freddie  Mac 
suggested  developing  a  system  of 
multiples  and  LTV  categories  that 
would  be  applied  to  historical 
ciunulative  default  rates.  However,  this 
approach  requires  a  matrix  of  rates  that 
becomes,  in  practice,  more  complicated 
to  estimate  than  a  statistical  model  of 
conditional  default  rates.  Therefore, 
developing  a  statistical  model,  based 
upon  well-recognized  techniques  that 
are  widely  used  in  the  mortgage 
industry,  was,  in  OFHEO's  view,  a 
preferable  approach. 


b.  Identifying  Events  for  Default  and 
Prepayment 

A  practical  issue  for  modeling  default 
and  prefMiyment  rates  is  how  to  identify 
a  default  or  prepayment  event  in  the 
historical  Enterprise  data. 

(i)  ANPR  Comments 

A  nxunber  of  ANPR  commenters, 
including  MBA  and  Freddie  Mac. 
suggested  defining  default  events  only 
in  terms  of  foreclosures,  because  many 
delinquencies  are  cured  and  do  not 
generate  "significant  losses.  In  contrast, 
the  VA  suggested  modeling  the  timing 
of  cash  flows  associated  with  all 
delinquencies,  including  loans  that  are 
reinstated  and  do  not  terminate. 

Only  Freddie  Mac  addressed  the 
subject  of  curtailments  as  a  form  of 
prepayment.  Curtailments  are  partial 
prepayments,  made  in  addition  to 
regularly  scheduled  mortgage  payments. 
Freddie  Mac  did  not  suggest  that  they  be 
tracked  as  mortgage  events,  but  only 
that  some  consideration  of  them  be 
given  in  the  calculation  of  oment  LTV 
ratios  to  account  for  the  resulting 
improvements  in  borrower  equity 
positions.  Freddie  Mac  cited  a  study  on 
Ginnie  Mae  curtailment  speeds,"^  and 
suggested  that  Enterprise  loan  pools 
might  have  higher  rates  of  oulailment 
than  foimd  in  the  study,  because  of 
better  borrower  equity  and  liquidity 
positions. 

(ii)  OFHEO  Response 

OFHEO  agrees  with  MBA  and  Freddie 
Mac  that  the  stress  test  should  not 
consider  all  delinquencies  to  be 
defaults.  Only  delinquencies  that  resuU 
in  termination  of  the  loan  are  treated  as 
defaults  in  the  stress  test.  Historically, 
these  events  predominantly  have  been 
foreclosures,  although  today  these 
events  also  include  pre-foreclosure 
sales,  where  delinquent  borrowers  sell 
their  properties  before  foreclosure  and 
share  the  losses  with  the  Enterprise  and/ 
or  mortgage  insurer.*"  OFHEO  foimd 
that  the  more  detailed  modeling  of 
delinquencies  suggested  by  the  VA 
would  make  the  model  more  complex 
and  would  not  have  a  significant  impact 
on  risk-based  capital.  The  impact  would 
be  minimal,  because  in  the  time  and 
place  of  the  benchmark  loss  experience, 
few,  if  any,  alternatives  to  foreclosure 


were  utilized  by  the  Enterprises  and  the 
benchmark  rates  would,  therefore,  not 
change.  Also,  even  if  modest 
improvements  to  the  stress  test  were 
possible  by  modeling  delinquency 
events,  at  this  time  there  are  insufficient 
data  to  support  an  analysis  of 
delinquency  resolutions  and  costs. 

Mortgage  default  and  prepayment 
events  result  from  a  borrower's  decision 
to  terminate  the  mortgage,  either  by 
prepaying  or  defaulting,  resulting  in  an 
observed  last-paid  installment,  after 
which  no  further  payments  are 
forthcoming.  In  the  case  of  (full) 
mortgage  prepayment,  the  borrower 
terminates  the  loan  by  repaying  the 
remaining  principal  and  any 
outstanding  interest.  The  models 
identify  prepayment  events  in  the 
Enterprise  data  by  the  existence  of  a 
last-paid  installment  date  and  a  change 
in  the  loan  status  from  active  to  prepay. 
Loan  defaults  are  identified  as  any  loan 
that  has  terminated  writhout  an 
indication  that  it  has  been  prepaid  or 
paid  off  at  maturity. 

In  the  proposed  stress  test, 
curtailments  made  prior  to  the 
beginning  of  the  stress  period  are 
accounted  for  in  the  starting  loan 
balances  reported  to  OFHEO  from  the 
Enterprises.  OFHEO  does  not,  however, 
propose  giving  further  consideration  for 
potential  curtailments  in  the  stress 
period  itself.  OFHEO  has  found  no 
evidence  that  outailments  have  a 
significant  impact  on  current  LTVs  of 
Enterprise  loans  on  a  portfolio-wide 
basis.'^ 

c.  Use  of  Joint  Default/Prepayment 
ModelS' 

A  key  issue  raised  in  the  ANPR  was' 
whether  to  use  a  joint  prepayment  and 


••Peter  Chlnloy,  "Elective  Mortgage  Prepayment: 
Termination  and  Curtailment."  Journal  of  the 
American  Heal  Estate  and  Urban  Economics 
AssociaUon  21  (3.  Fall  1993).  313-332. 

•"A  less  important  default  termination  event  is 
the  transfer  of  the  property  deed,  in  lieu  of 
foreclosure.  This  is  a  foreclosure-like  event  in  that 
it  results  in  the  Enterprise  taking  title  to  the 
property  and  having  to  manage  and  sell  it.  just  as 
is  the  case  %vith  foreclosed  properties. 


•'  The  Chinloy  study  cited  by  Freddie  Mac  which 
used  a  limited  data  set.  found  that  curtailments  in 
the  study  period  (January  1988-May  1989) 
amounted  to  a  very  small  rate  (0.42  percent  per 
year)  on  the  outstanding  loan  balances  of  the  Ginnie 
Mae  security  pools.  Ibid.,  p.  326.  More  recent  work 
by  Fu.  Lacour-Little,  and  Vandell,  on  conventional 
mortgage  curtailment  rates,  also  shows  that 
curtailments  amount  to  a  small  percentage  of 
portfolio  balances.  Qiang  Fu.  Michael  Ucour-Little, 
and  Keny  Vandell,  "Retiring  Early:  an  Empirical 
Analysis  of  the  Mortgage  Curtailment  Decision." 
unpublished  manuscript.  University  of  Wisconsin- 
Madison.  December  1997.  These  authors  observed 
25.566  mortgages  for  a  21-month  period.  These 
included  a  mixture  of  conforming  and  jumbo  loans, 
and  included  loans  originated  from  1967  to  1995. 
During  a  21 -month  observation  period,  these 
authors  found  that  over  86  percent  of  the  loans 
surveyed  made  no  curtailments,  and  only  0.64 
percent  of  the  loans  made  curtailments  in  excess  of 
one  percent  of  the  original  loan  balance.  Ibid,  Table 
3.  p.  22.  The  largest  curtailments  were  made  on 
older  loans  (close  to  20  years  old),  where  loan 
balances  and  default  rates  will  be  small  to  begin 
with.  Thus,  any  effect  of  these  curtailments  on 
credit  losses  would  be  insignificant  for  risk-based 
capital  determination. 
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default  model  or  some  simpler 
assumptions  about  default  and 
prepayment  rates  in  the  stress  test.  In 
the  ANPR,  OFHEO  also  asked  whether 
prepayments  during  the  stress  test 
should  affect  the  volume  or  timing  of 
defaults. 

(i)  ANPR  Comments 

Several  commenters  supported  the 
use  of  a  joint  model  of  defaults  and 
prepayments.  MRAC  stated  that  the 
"absolute  merits"  of  the  approach  are 
"obvious."  NAR  asserted  that  the 
principal  merit  of  using  a  pint  model  of 
conditional  default  and  prepayment 
probabihties  is  its  ability  to  use  all  the 
available  information  to  determine 
whether  a  mortgage  survives  from  one 
year  to  the  next  or  is  lost  from  the 
portfolio  through  prepayment  or  default. 
HUD  cited  the  need  to  model  defaults 
and  prepayments  together  as 
simultaneous  decisions  based  on  the 
underlying  property  equity. 

The  Enteiprises  opposed  a  joint 
default  and  prepayment  model. 
However.  Fannie  Mae,  although  not 
recommending  joint  modeling,  noted 
the  interrelationship  between  defaults 
and  prepayments.  Fannie  Mae  favored 
the  use  of  a  statistical  model  that  would 
determine  only  total  terminations 
(prepayments  plus  defaults]  in  each  of 
the  two  stress  test  interest  rate 
scenarios.  Fannie  Mae  suggested  that 
total  defaults  in  both  scenarios  be  set  at 
the  levels  that  occurred  in  the 
benchmark  loss  experience. 
Prepayments  would  be  calculated  by 
subtracting  total  defaults  from  total 
terminations.  Fannie  Mae  made  no 
specific  recommendation  about  how 
conditional  default  rates  might  be 
determined  or  how  total  defaults  and 
prepayments  should  be  distributed 
through  the  stress  period.  Fannie  Mae 
opined  that  the  methodology  it 
recommended  would  be  consistent  with 
the  1992  Act  and  would  provide  a 
workable  framework  for  capturing  the 
relationship  between  defaults  and 
prepayments.  Fannie  Mae  also  viewed 
this  approach  as  consistent  with 
indust^  practice  and  asserted  that  it 
would  be  easier  for  the  company  to 
manage  to  a  capital  standard  based  upon 
such  an  approach  than  it  would  be  to 
manage  to  one  based  upon  a  joint 
statistical  model. 

By  contrast,  Freddie  Mac,  while 
preferring  a  simpler  approach  to  default 
modeling,  asserted  that  a  joint  statistical 
model  of  default  and  prepayment  rates 
would  be  preferable  to  total  termination 
models  in  the  stress  test  context 
because:  (1)  unlike  the  total 
terminations  models,  the  joint  model 
ensures  that  defaults  and  prepayments 


"add  up"  to  the  total  mortgage 
terminations;  (2)  total  termination 
models  focus  on  interest  rate 
movements  imder  the  assumption  that 
default  is  a  small  part  of  terminations 
imder  normal  conditions,  (an 
assvunption  Freddie  Mac  foimd 
imwarranted  in  a  stress  test 
environment);  and,  (3)  standard 
termination  models  capture  small 
ejects  such  as  seasonal  variation,  which 
would  unnecessarily  complicate  the 
stress  test. 

Freddie  Mac  also  favored  an 
empirically  based  statistical  model  of 
mortgage  performance  over  a  stochastic 
simulation  model  like  those  used  in 
mortgage-backed  security  pricing. 
Freddie  Mac  stated  that  stochastic 
models  are  not  typically  used  by  the 
industry  for  default  and  prepayment 
modeling  because  borrower  housing 
objectives  are  too  complex  and 
heterogeneous  to  be  described 
adequately  with  a  single  set  of  rules 
simple  enough  to  solve  analytically- 

Although  Freddie  Mac  favored  tne  use 
of  a  joint  statistical  model  over  these 
other  approaches,  Freddie  Mac  did  not 
recommend  that  OFHEO  use  one  in  the 
stress  test,  asserting  that  OFHEO  would 
have  difficulty  using  the  data  from  the 
benchmark  experience  to  estimate  the 
model.  Freddie  Mac  also  cited  the  need 
to  model  prepayments  during  the  stress 
period  as  a  function  of  current  coupons 
and  interest  rates.  Freddie  Mac  instead 
recommended  estimating  a  statistical 
equation  for  prepayments  based  on 
historical  data  from  a  distressed  region 
to  factor  prepayments  into  the  stress 
test.  Freddie  Mac  asserted  that  this 
approach  would  allow  implementation 
of  the  two  interest-rate  scenarios  while 
tying  prepayment  rates  to  the 
benchmark  experience.  Freddie  Mac 
also  reconunended  using  cumulative 
default  rates  from  the  benchmark 
experience  as  the  stress  test  default 
rates. 

Freddie  Mac  raised  other  issues  about 
joint  models,  claiming  that  they  are  not 
ideal  because:  (1)  they  are  complex;  (2) 
they  require  assumptions  about  both 
house  price  drift  (average  appreciation) 
and  volatility  (variation  in  individual 
appreciation  rates  around  the  average 
rate);  (3)  they  require  assumptions  as  to 
what  constitutes  negative  equity;  and  (4) 
they  require  other  factors,  such  as  loss 
of  employment  to  be  modeled. 

(ii)  OFHEO's  Response 

OFHEO  proposes  to  use  joint 
statistical  models  in  the  stress  test  for 
both  single  family  and  multifamily 
loans,  agreeing  with  recommendations 
of  many  commenters.  Also,  OFHEO 
foimd  that  total  termination  models, 


such  as  those  recommended  by  Fannie 
Mae,  were  not  adequate  for  the  purposes 
of  the  proposed  regulation.  (See  earlier 
discussion  under  section  IH.A.S.a.,  Use 
of  Conditional  Default  and  Prepayment 
Rates.)  As  explained  in  the  ANPR, 
prepayments  have  a  major  impact  on 
cumulative  and  conditional  rates  of 
default,  because  every  loan  that  prepays 
is  one  less  loan  that  could  later  default. 
However,  high  levels  of  prepayment, 
which  occur  when  interest  rates  decline, 
can  also  result  in  increased  conditional 
default  rates  in  periods  that  follow.  This 
phenomenon,  referred  to  as  "adverse 
selection"  or  "burnout,"  occurs  because 
loans  that  do  not  prepay  when  interest 
rates  decline  are  often  lower  quality 
loans  that  do  not  qualify  for  refinancing. 
Using  a  joint  default/prepayment  model 
allows  the  stress  test  to  reflect  the 
impact  of  prepayments  (and,  therefore, 
of  interest  rate  changes)  upon  defaults. 
The  joint  modeling  approach  is  based 
on  well-known  and  accepted  statistical 
methods  that  are  widely  applied  in  the 
mortgage  performance  research. 
Researchers  have  found  multivariate 
statistical  models  to  be  necessary  for 
this  research,  because  the  borrower's 
options  to  default  or  prepay  are 
interrelated.  OFHEO  believes  that 
simpler  approaches  (models  or 
tabulations)  that  fail  to  accoimt  for  this 
complexity  would  not  provide 
reasonable  and  appropriate  projections 
of  mortgage  performance  during  the 
stress  period. 

OFHEO  addressed  Freddie  Mac's 
concern  about  the  difficulty  of  retaining 
a  reasonable  relationship  to  the 
benchmark  loss  experience  in  a  joint 
model  by:  (1)  replicating  certain 
benchmark  economic  factors — 
specifically,  house  prices,  rent  growth 
rates  and  rental  vacancy  rates — in  the 
stress  test;  and  (2)  adjusting  the 
underlying  default  and  severity 
equations  used  in  the  stress  test  to  allow 
them  to  replicate  exactly  the  benchmark 
experience.  Modeling  the  effects  of 
differences  in  starting  coupons  and 
interest  rates  from  the  benchmark  loss 
experience  was  possible,  because 
OFHEO's  database  allowed  the  models 
to  be  estimated  based  upon  a  broad  and 
representative  sample  of  historical 
mortgage  performance  data.  The 
statistical  equations  therefore  yield 
reasonable  estimates  that  can  be  used  to 
project  mortgage  prepayment  under 
many  different  circumstances,  including 
stress  test  interest  rate  scenarios. 

Regarding  the  issue  of  model 
complexity,  in  OFHEO's  view,  the 
proposed  models  strike  the  appropriate 
balance  between  accuracy  and 
simplicity.  The  stress  test  uses  an 
approach  based  on  well-known  and 
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accepted  statistical  methods  that  are 
applied  and  accepted  widely  in 
academic  researdi  and  in  industry 
practice.  F\irther,  OFHEO  has  developed 
specifications  for  th'e  default  and 
prepayment  models  that  avoid 
unnecessary  complexity.  The 
prepayment  model  suggested  by  Freddie 
Mac — using  Freddie  Mac  projections 
from  a  statistical  equation  with  ad  hoc 
adjustments  based  on  mortgage  coupon 
rates— is  at  least  as  complex,  but  far  less 
accurate. 

As  to  house  price  appreciation  and 
volatility,  any  model  of  mortgage 
performance  includes,  explicitly  or 
implicitly,  assumptions  about  these 
factors.  OFHEO  believes  that  the 
proposed  stress  test  includes  a 
reasonable  and  appropriate 
methodology  for  updating  house  prices 
throughout  the  stress  period.  [See 
section  III.A.4.d.,  Property  Valuation.) 
OFHEO  does  not  agree  with  Freddie 
Mac  that  the  need  to  use  assiunptions 
about  negative  equity  to  estimate  a  joint 
model  is  a  reason  not  to  use  a  joint 
model.  Any  statistical  model  of 
mortgage  default  requires  certain 
assimiptions  about  how  to  measure 
negative  equity  in  order  to  predict 
defaults.  Although  expected  equity 
values  cannot  be  assigned  to  individual 
borrowers  to  determine  a  precise  LTV 
for  each  loan,  using  probabilities  of 
negative  equity  provides  substantial 
information  about  the  negative  equity 
position  of  individual  borrowers.  The 

Cbability  of  negative  equity  is  a 
ction  of  the  current  loan  balance  and 
the  probability  that  individual  house 
prices  are  below  that  balance.  It  is 
especially  valuable  when  modeling  the 
default  potential  from  groups  of  loans, 
as  is  the  case  in  the  proposed  stress  test. 
By  applying  estimates  of  house  price 
drift  and  volatility  obtained  from 
independent  estimates  based  on  the 
OFHEO  House  Price  Index,  the 
distributions  of  individual  housing 
values  relative  to  the  value  at  mortgage 
origination  are  determined.  This 
approach  eliminates  the  measurement 
difficulties  associated  with  calculating 
individual  borrower  equity  at  the  loan 

level. 

The  concern  that  developing  a 
statistical  model  for  the  stress  test 
would  require  modeling  the  effects  of 
imemployment  on  prepayment  rates 
does  not  raise  an  issue,  because  OFHEO 
does  not  propose  to  use  unemployment 
as  an  explanatory  variable  in  the  stress 
test.  In  general,  OFHEO  has  limited  the 
explanatory  variables  in  the  stress  test  to 
those  that  define  different  loan 
characteristics  or  product  types  are 
required  to  meet  statutory  requirements. 
As  explained  above  in  section  IILA.2., 


Overview  of  Mortgage  Performance, 
OFHEO  has  avoided  variables,  such  as 
unemployment,  that  require 
assimiptions  about  stress  period 
economic  conditions  that  are  not 
specified  in  the  1992  Act.  [See  section 
m.A.5.e.,  Choice  of  Explanatory 
Variables  for  Default  and  Prepayment). 


d.  Choice  of  a  Statistical  Method  for  a 
Joint  Model  of  Default  and  Prepayment 

(i)  ANPR  Comments 

The  ANPR  sought  comment  on  the 
appropriate  statistical  method  to  use  for 
a  joint  model  of  default  and 
prepayment.  None  of  the  ANPR 
comments  provided  an  express 
recommendation  of  a  model,  but  NAR 
supported  a  multivariate  model  and 
suggested  that  the  proportional  hazard 
model  developed  by  John  Quigley  and 
Robert  Van  Order  in  1992  would 
provide  a  good  starting  point.  Other 
commenters,  such  as  Freddie  Mac  and 
ACB,  emphasized  that  any  joint  model 
must  be  robust  and  able  to  yield 
reasonable  results  under  many  diffierent 
scenarios. 

(ii)  OFHEO  Response 

OFHEO  agrees  with  the  NAR 
comment  that  proportional  hazard 
models  provide  a  good  starting  point. 
These  models  measure  conditional  rates 
of  default  and  prepayment.  The  stress 
test  utilizes  a  similar  approach,  the  logit 
model,  which  is  more  appropriate  for 
large  data  sets.  OFHEO  also  agrees  with 
Freddie  Mac  and  ACB  that  a  joint  model 
shoidd  be  robust  and  able  to  yield 
reasonable  results  imder  many  different 
scenarios.  As  explained  more  fully  in 
the  Technical  Supplement,  OFHEO  has 
evaluated  its  proposed  models  to  ensure 
that  they  yield  reasonable  results  imder 
many  different  scenarios,  use  widely 
accepted  techniques,  and  are  otherwise 
appropriate  for  OFHEO's  purposes. 

OFHEO  is  proposing  statistical 
models  for  single  family  mortgages  that 
were  estimated  using  multinomial  logit 
specifications  for  quarterly  conditional 
probabilities  of  default  and  prepayment. 
The  multifamily  model  was  estimated 
similarly,  althou^  it  is  based  upon 
annual,  rather  than  quarterly, 
conditional  probabilities  of  default  and 
prepayment,  as  described  more  fully  in 
the  discussion  of  the  multifamily 
default/prepayment  issues,  below. 
There  are  several  advantages  to  using 
the  multinomial  logit  specification. 
First,  it  guarantees  that  the  estimated 
and  projected  probabilities  of  default 
and  prepayment  always  lie  between  0 
and  100  percent.  Second,  one  can 
estimate  weights  for  the  impact  of 
specific  explanatory  variables  on  the 


probabilities  of  default  and  prepayment 
separately.  Third,  it  is  possible  to 
specify  different  lists  of  explanatory 
variables  for  each  type  of  event.  Fourth, 
the  model  automatically  accounts  for 
the  impact  of  differences  in  the 
estimated  probability  of  default  on 
prepayment  and  vice  versa.  Finally, 
estimation  routines  for  multinomial 
logit  models  are  readily  available  in  a 
large  number  of  commercially  available 
statistical  software  packages. 

e.  Choice  of  Explanatory  Variables  for 
Defauh  and  Prepayment 

In  the  ANPR,  OFHEO  requested 
comment  on  the  appropriate 
explanatory  variables  to  use  in 
statistical  models  of  default  and 
prepayment  OFHEO  asked  specifically 
about  how  to  account  for  the  effects  of 
house  prices,  interest  rates,  and  other 
economic  factors,  and  whether  to 
include  measures  of  mortgage  age  and 
mortgage  value  as  explanatory  variables. 
OFHEO  also  asked  about  empirical  and 
theoretical  approaches  to  estimation  of 
multifamily  credit  risk,  and  several 
respondents  addressed  the  issue  of 
explanatory  variables  in  responding  to 
that  question.'^  Because  there  are  some 
differences  between  the  explanatory 
variables  for  single  family  and 
multifamily  models,  the  comments  on 
explanatory  variables  are  discussed 
separately  for  the  two  models.  Some 
comments  related  to  specific 
explanatory  variables  are  discussed 
below  in  connection  with  the  discussion 
of  the  particidar  variable. 

(i)  Comments  on  Explanatory  Variables 
for  Single  Family  Modeling 

Freddie  Mac  suggested  that  using 
mortgage  product,  property  type, 
occupancy  status  and  current  LTV  as 
explanatory  variables  would  explain  a 
significant  portion  of  the  differences  in 
default  rates  without  venturing  into 
more  complex  relationships  that  might 
prove  ixnreliable  for  purposes  of  the 
stress  test.  Freddie  Mac  recommended 
caution  in  the  consideration  of  mortgage 
age  as  an  explanatory  variable,  noting 
that  whil"  age  may  be  a  valuable  proxy 
for  immeasurable  determinants  of 
default,  it  should  not  take  on  such 
importance  that  mortgage  age  patterns 
dominate  the  capital  requirements.  In 
contrast,  Freddie  Mac  did  recommend 
that  OFHEO  include  a  measure  of  the 
mortgage  premium  value  (reflected  by 
the  difference  between  the  interest  rate 
on  a  given  mortgage  and  the  current 
market  interest  rate  for  a  similar  loan)  in 


«  No  conuuenters  provided  suggestions  on  how 
to  actually  model  multlfemily  jnortgage  defaults 
and  prepayments. 
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its  modeling  efforts,  as  an  adjunct  to 
borrower  equity.  Freddie  Mac  cited  its 
own  research  showing  that  borrower 
default  choices  do  respond  to 
differences  between  the  mortgage 
coupon  rates  and  ciurent  market  rates  of 
interest. 

World  Savings  stated  that  OFHEO 
should  be  cautious  about  including 
unemployment  rates  as  an  explanatory 
variable  in  any  statistical  model  of 
mortgage  performance,  because  the 
statutory  stress  test  takes  a  regional 
experience  and  uses  it  to  imply  a 
national  recession.  World  Savings 
reasoned  that,  in  a  regional  recession, 
homeowners  who  lose  their  jobs  might 
find  employment  elsewhere  but  retain 
their  homes.  They  may  rent  their  homes 
until  such  time  as  house  prices  again 
rise  enough  to  permit  them  to  sell  their 
properties  without  incurring  a  loss. 
However,  in  a  national  recession,  such 
opportunities  would  not  be  available 
and  the  dynamics  of  default  could  be 
much  different. 

MRAC  recommended  using  the 
following  variables:  current  LTV,  length 
of  residence,  mortgage  term  and  type, 
loan  purpose,  occupancy  status,  primary 
home  status,  relocation  loan  status, 
consumer  credit  information,  and 
mortgage  premium  value.  Recognizing 
that  length  of  residence  is  not  always 
available  to  researchers,  MRAC 
suggested  that  mortgage  age  could  be 
used  instead.  The  MBA  recommended 
including  measures  of  borrower  equity, 
mortgage  premium  value,  and  product 
type  differences  in  a  statistical  model. 
Standard  and  Poor's  asserted  that 
mortgage  age  is  a  very  important 
explanatory  factor,  noting  that  80 
percent  of  all  defaults  occur  by  the 
seventh  year  of  a  mortgage  pool. 

The  VA  asserted  that  borrower  equity 
is  the  most  important  determinant  of 
default  and  prepayment  rates  and 
recommended  Uiat  OFHEO  think  of 
explanatory  variables  in  two  categories: 
those  that  indicate  the  borrower's  ability 
to  pay,  and  those  that  indicate  the 
borrower's  ability  to  sell  the  property. 
The  former  category  could  include  such 
things  as  job  loss,  divorce,  necessary 
relocation,  and  hazard  loss  (e.g., 
uninsured  fire  or  water  damage  to  the 
home).  The  latter  category  could  include 
the  borrower's  equity  position  and 
ability  to  complete  a  property  sale 
quickly.  The  VA  also  mentioned  that  its 
own  statistical  model  of  default  and 
prepayment  rates  includes  regional 
unemployment,  house  sale  activity 
measures,  and  a  house-purchase- 
affordability  index. 

NAR  recommended  that  OFHEO 
include  a  factor  for  mortgage  age,  but 
not  for  the  mortgage  premium  value. 


While  NAR  accepted  the  theoretical 
justification  for  including  mortgage 
value  in  a  statistical  model,  it  did  not 
find  its  influence  on  defaults  to  be 
statistically  significant  in  its  own 
modeling  efforts.  NAR  also  mentioned  a 
factor  not  discussed  by  other 
commenters — the  relative  size  of  each 
loan.  NAR  commented  that  the 
influence  of  house  price  appreciation  on 
default  depends  on  whether  the  loan 
has  a  high  or  low  balance,  and  that 
OFHEO  should  carefully  analyze  this 
issue  in  the  context  of  Enterprise 
experience.  In  addition  to  these 
comments,  NAR  also  provided,  without 
further  explanation,  a  list  of  all  the 
variables  it  believes  should  be  included 
in  a  statistical  model  of  default  and 
prepayments.  Listed  were:  origination 
LTV,  ratio  of  the  mortgage  coupon  rate 
to  the  ciurent  market  rate  for  home 
mortgages,  current  LTV,  loan  size, 
presence  of  credit  enhancement  (e.g., 
private  mortgage  insurance),  house  price 
dispersion,  transaction  costs,  the  burden 
on  household  cash  flow  of  servicing  the 
mortgage,  origination  year  of  the 
mortgage,  policy  year  (age)  of  the 
mortgage,  mortgage  premiimi  value  (for 
prepayment  only),  region  of  the  country, 
unemployment  rate,  inflation,  regional 
household  mobility  rate,  mortgage 
product  characteristics,  and  net 
borrower  equity  in  the  home. 

(ii)  Comments  on  Explanatory  Variables 
for  Multifamily  Modeling 

OFHEO  received  fewer  responses  to 
its  ANPR  questions  on  approaches  to 
multifamily  modeling  than  it  did  to 
questions  related  to  single  family 
mortgage  performance  modeling.  The 
import  of  these  comments  was  to  direct 
OFHEO  to  look  at  property  cash  flows 
as  the  primary  influence  on  defaults. 
Freddie  Mac  emphasized  that  cash  flow 
after  mortgage  debt  service,  as  measiu^ 
by  the  debt  coverage  ratio  (DCR)  is 
important,  as  are  property  equity  and 
balloon  terms.  It  also  mentioned  the 
need  to  measure  multifamily  market 
conditions  directly,  rather  than  relying 
upon  single  family  house  price 
appreciation  to  update  explanatory 
variables  over  time.  Freddie  Mac  further 
indicated  that  OFHEO  needs  to  take  into 
account  significant  factors  that  affected 
multifamily  default  rates  diuing  the 
1980s,  such  as  tax  law  changes,  but 
should  not  include  in  the  stress  test  the 
effect  of  any  speculative  political 
factors,  such  as  potential  legislative 
actions. 

Standard  and  Poor's  also  suggested 
that  DCR  should  be  the  focal  point  for 
multifamily  mortgage  default  risk,  but 
added  that  the  quality  of  the  real  estate 
seciuing  mortgages  is  also  considered  in 


the  S&P  credit  analysis.  ACB 
recommended  accoimting  for  the 
changing  cash  flow  position  of  the 
mortgaged  property  (i.e.,  using  the 
DCR),  rather  than  relying  solely  on  net 
income,  and  including  factors  for  tax 
laws  and  depreciation  allowances.  It 
also  commented  that,  while  data  is  not 
available  to  consider  these  additional 
variables,  the  underlying  determinants 
of  multifamily  defaults  are  factors  that 
lead  to  problems  in  tenant  rental 
payments:  imemployment.  reduced 
hours  of  work,  and  reduced  income. 
HUD  suggested  considering  the 
corporate  bankruptcy  literature  when 
deciding  how  to  model  multifamily 
defaults.  This  literature  emphasizes 
changes  in  the  cash  flow  position  of 
multifamily  properties.  HUD  also 
commented  that  OFHEO  should  treat 
balloon  payoffs  differently  than  normal, 
early  prepayments. 

(iii)  General  Approach 

Models  of  mortgage  performance  are 
models  of  borrower  behavior— of 
individual  borrowers'  decisions  whether 
to  continue  making  monthly  mortgage 
payments,  to  prepay,  or  to  default.  E^ch 
month,  every  borrower  must  choose 
among  these  three  options.  Because 
mortgage  performance  models  are  an 
attempt  to  predict  how  borrowers  will 
choose  to  exercise  these  options, 
financial  options  theory  provides  the 
most  widely  accepted  conceptual 
framework  to  link  these  borrower 
choices  to  differences  in  the  underlying 
loan  characteristics  and  economic 
conditions.93 

In  the  options  theory  homework,  the 
most  important  variables  are  borrower 
equity  and  interest  rates.  When  equity  is 


*'This  conceptual  framework  is  the  basis  for 
nearly  all  mortgage  performance  research.  It  applies 
to  all  of  the  mortgage  performance  models 
referenced  in  the  ANPR  (See  60  FR  7470-7471,  Feb. 
8, 199S.  footnotes  11  and  13).  Other  references  can 
be  found  in  the  Technical  Supplement  to  this 
regulation.  Financial  options  theory  treats  a 
mortgage  like  a  bond  issued  by  the  borrower  with 
embedded  financial  options  to  default  or  prepay, 
which  borrowers  will  exercise  when  it  is  in  their 
financial  interest  to  do.  From  the  lender  or  mortgage 
investor's  perspective,  this  conceptual  framework  is 
sometimes  referred  to  as  "contingent  claim 
analysis."  The  mortgage  investor,  as  bondholder, 
has  a  claim  to  a  cash  flow  (mortgage  payments],  the 
value  of  which  is  contingent  upon  the  value  of  the 
options  to  the  borrower  and  the  actions  of  the 
borrower  with  respect  to  the  mortgage  property 
(e.g.,  property  maintenance).  The  choice  to  pay  off 
(prepay)  a  mortgage  is  likened  to  a  "call"  option, 
where  the  borrower  effectively  buys  back  the 
mortgage  from  the  lender  at  the  book  (face)  value. 
The  choice  to  default  is  seen  as  a  "put"  option, 
where  the  borrower  sells  the  mortgage  back  to  the 
lender  at  the  current  market  value  of  the  collateral 
property.  The  choice  of  an  options-based  model  is 
consistent  with  the  apparent  underlying 
assumption  of  the  preponderance  of  ANPR 
comments,  which  generally  relate  to  how  to  account 
for  factors  that  affect  the  exercise  of  these  options. 
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negative,  that  is,  the  property  value  is 
less  than  the  outstanding  mortgage 
balance,  the  default  (put)  option  is  said 
to  be  "in  the  money."  That  tenn  is  used 
to  mean  that,  theoretically,  the  borrower 
might  find  it  financially  advantageous  to 
derault  in  order  to  eliminate  the 
negative  equity  position  in  the 
mortgage.®*  When  equity  is  negative, 
maintaining  the  mortgage  through 
regular  monthly  payments  leaves  the 
borrower  paying  more  for  the  property 
than  it  is  worth.  Under  such  conditions, 
default  becomes  an  economically 
rational  option  for  many  borrowers, 
particularly  those  who  may  be 
undergoing  other  financial  stresses, 
such  as  unemployment,  divorce,  health 
problems,  etc. 

In  an  options-based  model,  interest 
rate  changes  create  positive  or  negative 
value  in  &e  mortgage  itself.  This  value 
is  referred  to  in  the  ANPR  as  "mortgage 
value."  It  is  also  sometimes  referred  to 
as  the  mortgage  premium  value.  That  is, 
the  current  mortgage  has  a  "premiiun" 
or  positive  value  to  the  borrowei^-it  is 
worth  holding  on  to — if  the  coupon 
interest  rate  is  below  current  market 
rates.  That  mortgage  value  is  reduced  if 
current  market  rates  are  below  the 
coupon  rate.  If  a  borrower  is  in  a 
position  of  negative  property  equity  due 
to  declines  in  local  house  prices,  but  has 
a  below  market  rate  mortage,  the 
mortgage  premiiun  value  reduces 
incentives  to  default.  On  the  other  hand, 
an  above  market  rate  mortgage  coxild,  in 
theory,  increase  the  incentive  to  default 
for  the  same  borrower. 

The  mortgage  premium  value  is 
inversely  related  to  the  value  of  the 
prepayment  (call)  option.  When  current 
market  rates  are  below  mortgage 
coupon,  the  call  option  is  "in  the 
money."  and  its  value  is  high.  When  the 
mortgage  rate  is  below  market,  the  call 
option  is  "out  of  the  money,"  and  its 
value  is  low.  Borrower  equity  also  plays 
a  part  in  prepayment  determination; 
generally,  it  must  be  a  certain  positive 
amount  before  lenders  will  offer 
refinance  opportunities.  It  must  also 
meet  a  positive  threshold  before  a 
property  can  be  sold  without  the 
borrower  incurring  out-of-pocket 
expenses.  However,  as  long  as  minimxun 
equity  thresholds  are  met,  the  higher  the 
mortgage  coupon  rate  is  above  the 
market  rate,  the  greater  is  the  incentive 
for  a  borrower  to  exercise  the 


prepayment  option  by  paying  off  the 
existing  mortgage  &t>m  the  lender  with 
the  proceeds  of  a  new  loan.** 

AlUiough  property  equity  and  interest 
rates  are  the  predominant  variables  of 
relevance  in  an  options  approach  to 
mortgage  termination  modeling,  many 
other  factors  affiect  borrower  decisions 
to  exercise  a  default  or  prepayment 
option.®^  For  single  family  mortgages, 
some  of  these  factors  are:  (1)  the 
-potential  for  lender  deficiency 
judgments,  which  reduce  borrowers' 
ability  to  force  lenders  to  absorb  the 
negative  property  equity  through 
defaulting;  (2)  borrowers'  desire  to 
maintain  access  to  credit  at  preferential 
rates,  which  will  also  make  them  more 
hesitant  to  defauh;  (3)  moving  costs, 
which  reduce  the  value  of  the  default 
option;  (4)  forced  mobility  due  to  job 
loss  (or  relocation)  or  family  disruption, 
causing  default  or  prepayment  when  it 
would  not  otherwise  be  financially 
advantageous  to  terminate  the  mortgage; 
(5)  expected  future  mobility,  which 
reduces  tendencies  to  prepay  in  the 
present  when  that  option  is  otherwise 
"in  the  money";  and  (6)  the  up-front 
expenses  involved  in  prepayment, 
which  require  that  interest  rates  fall  by 
a  certain  amount  before  it  is  really 
advantageous  to  prepay.  For  multifamily 
mortgages,  the  additional  factors  that 
affect  the  borrower's  decision  to 
exercise  an  option  to  default  or  prepay 
are:  (1)  property  cash  flow  and  the 
ability  to  service  the  mortgage;  (2)  the 
value  of  depreciation  write-offs  in 
reducing  tax  burdens;  (3)  prepayment 
penalties,  which  reduce  the  value  of 
refinancing  in  the  early  years  of  a  loan; 
and  (4)  balloon  terms,  which  generally 
require  a  loan  to  be  refinanced  at 
matiirity.  Balloon  term  considerations 
are  more  important  for  multifamily  than 
for  single  family  mortgages  because 
balloons  are  the  predominant 
instrument  type  in  the  conventional, 
multifamily  mortgage  market. 

In  choosmg  which  variables  to 
include  in  estimating  the  statistical 
models  used  in  the  stress  test,  OFHEO 
considered  financial  options  theory, 
ANPR  comments,  data  availabifity,  the 


•*  Negative  equity  is  only  one  factor  that 
influences  the  borrower's  decision.  Borrowers  are 
usually  personally  liable  on  the  note,  which  means 
that  default  could  have  numerous  negative 
consequences  beyond  losing  the  property  In 
foreclosure.  For  this  reason,  the  model  recognizes 
that  negative  equity  does  not  cause  a  default,  but 
simply  makes  it  more  likely. 


•»It  is  also  possible  that  borrowers  exercise  the 
prepayment  option  with  personal  equity, 
liquidating  other  assets  to  pay  off  the  mortgage  even 
if  property  equity  is  negative.  Borrowers  may  also 
turn  to  alternate  lenders,  who  offer  loans  with  LTVs 
higher  than  those  usually  purchased  by  the 
Enterprises,  for  refinancing  opportunities  vfhen 
borrowers  have  little  or  no  positive  property  equity. 

"•Empirical  studies  have  shown  that  mortgage 
borrowers  are  not  "ruthless"  in  their  exercise  of 
these  options.  First,  just  being  "in  the  money"  at 
a  point  in  time  does  not  mean  that  an  optimal 
"strike  price"  has  been  reached,  where  the  option 
value  is  maximized.  Second,  there  are  many  other 
factors  that  affect  both  option  value  and  whether 
borrowers  will  default  or  prepay  their  mortgages. 


need  for  simplicity  in  model  design,  and 
the  need  to  meet  multiple  statutory 
objectives  while  implementing  a  credit 
stress  test  based  on  the  benchmaric  loss 
experience.  In  selecting  explanatory 
variables  to  use  in  running  the  stress 
test,  OFHEO  considered  whether  they 
were  necessary  to  reflect  the  differences 
in  loan  characteristics  and  interest  rate 
environments  as  required  by  the  1992 
Act.  Some  variables  were  used  to 
estimate  the  statistical  models,  but  they 
did  not  meet  the  criteria  for  inclusion  in 
the  stress  test  itself.*'  They  are 
represented  by  simplifying  assimiptions 
in  the  stress  test  so  that  their  values  do 
not  vary  across  loans  or  time.  All 
variables  used  to  estimate  the  models 
and  any  other  variables  suggested  by 
commenters  are  discussed  below.  The 
variables  common  to  both  single  family 
and  multifamily  analysis  are  discussed 
first,  followed  by  a  discussion  of 
variables  unique  to  each. 

(iv)  Common  Single  and  Multifamily 

Variables 

(a)  Measures  of  Borrower  Equity 

The  actual  variable  used  in  the 
proposed  stress  test  to  capture  borrower 
equity  positions  is  the  probability  of 
negative  equity — the  probability  that  the 
value  of  a  mortgage  will  be  larger  than 
the  value  of  the  property  seouing  it,  so 
that  the  default  (put)  option  is  "in  the 
money."  Calculation  of  this  explanatory 
variable  uses  the  measures  of  property 
value  described  in  section  III.  A.  4.  d.. 
Property  Valuation,  along  with  original 
loan  amortization  schedules."" 
Measuring  the  probability  of  negative 
equity  is  appropriate  because  the  actual 
appreciation  rates  of  individual 
properties  are  unknown  and  because 
such  a  measure  gives  the  best 
representation  of  the  percentage  of  loans 
in  any  given  pool  or  portfolio  that  are 
at  risk  of  default.  The  probability  of 
negative  equity  is  also  included  in 
prepayment  equations,  because  negative 
equity  may  prevent  prepayment  by 
making  it  difficult  to  refinance.  This 
variable,  therefore,  has  opposite  effects 
on  default  and  prepayment  rates. 
Increases  in  the  probability  of  negative 
equity  mean  that  fewer  loans  in  the  pool 
qualify  for  refinancing,  which  decreases 
prepayment  rates.  At  the  same  time, 
borrowers  who  are  forced  to  relocate  or 


•'  Any  variable  that  is  included  as  an  explanatory 
variable  in  the  stress  test  is  also  used  to  estimate 
the  model. 

••In  the  estimation  of  single  family  default  and 
prepayment  equations,  and  in  the  stress  test 
simulation  of  default  and  prepayment  rates,  balloon 
loans  are  amortized  over  their  original  rather  than 
amortization  terms.  In  the  final  rule  OFHEO  intends 
to  substitute  amortization  term  for  original  term  in 
the  calcufations  for  balloon  loans. 
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who  experience  a  loss  of  income  may 
have  difficulty  prepaying,  making  the 
default  option  a  more  likely  borrower 
strategy. 

For  multifamily  loans,  the  stress  test 
uses  a  variable  capturing  the  joint 
probability  of  negative  equity  and 
negative  cash  flow  to  predict  default.  As 
highlighted  by  the  ANPR  commenters, 
cash  flow  may  be  more  important  than 
equity  for  multifamily  default.  Although 
negative  equity  is  a  necessary  condition 
for  the  default  option  to  be  "in  the 
money,"  it  is  not  a  sufficient  condition 
for  default.  Default  will  maximize 
wealth  only  if  cash  flows  are  also 
negative.  When  the  equity  is  negative, 
but  cash  flows  are  positive,  default  is 
not  rational  because  the  borrower  would 
give  up  positive  income.  Because  both 
negative  equity  and  negative  cash  flow 
are  required  for  default  to  occur,  the 
primary  variable  proposed  to  explain 
multifamily  default  is  the  joint 
probability  that  a  property  has  both 
negative  equity  and  negative  cash  flow. 

Additional  consideration  is  given  to 
the  equity  position  of  borrowers  with 
balloon  loans  when  those  loans  mature. 
At  the  balloon  maturity  point,  when 
borrowers  must  pay  off  and  find  new 
financing,  weak  property  financials  can 
lead  to  even  higher  default  rates  than 
might  occur  earlier  in  the  life  of  the 
loans.  The  multifamily  model,  therefore, 
gives  additional  weight  to  the  joint 
probability  variable  in  the  balloon 
maturity  year  to  reflect  the  increased 
risk  that  a  borrower  will  not  qualify  for 
a  new  mortgage.^ 

Multifamily  balloon  loan  payoff  is 
also  a  function  of  thp  financial 
characteristics  of  the  underlying 
property,  because  loans  must  meet 
equity  and  cash  flow  standards  before 
new  financing  can  be  secured.  To 
capture  the  impact  of  equity  and  cash 
flow  on  the  ability  of  a  borrower  to 
refinance  a  multifamily  loan  at  the 
balloon  point,  the  stress  test  uses  a 
variable  that  measures  the  joint 
probabilities  that  both  property  equity 
and  cash  flow  are  at  sufficiently  high 
levels  to  qualify  for  refinancing. 

(b)  Mortgage  Premium  Value 

OFHEO  posed  a  question  in  the  ANPR 
about  use  of  the  mortgage  value 
(mortgage  premium  value) — ^the 
financial  value  of  an  above  or  below 
market  rate  mortgage  coupon — as  an 


■*  OFHEO  does  not  propose  a  similar  treatment  of 
single  family  balloon  mortgages  at  this  time, 
because  they  are  not  substantial  portions  of  single 
&mily  loan  portfolios  of  the  Enterprises,  their 
balloon  point  refinance  qualification  standards  are 
not  as  stringent  as  those  for  multifamily  loans,  and 
the  Enterprises  readily  help  single  family  borrowers 
to  refinance  balloon  mortgages. 


explanatory  variable  in  default 
equations.  The  mortgage  premium  value 
is  a  measure  of  the  value  of  the 
prepa)m}ent  option  to  the  borrower,  that 
is,  the  value  of  prepayment  before 
accounting  the  transaction  costs  of 
prepayment.  It  is,  therefore,  an 
important  variable  used  by  all  the 
models  to  explain  prepayment  behavior. 
At  issue  is  whether  this  factor  should 
also  be  used  to  help  explain  default 
behavior. 

ANPR  commenters  had  differing 
views  on  this  issue.  Those  suggesting 
that  it  should  be  used  were  Freddie  Mac 
and  VA.  Two  other  commenters,  NAR 
and  ACB,  were  supportive  in  theory,  but 
were  not  confident  that  a  statistically 
valid  relationship  to  default  rates  could 
be  found,  at  least  for  single  family 
mortgages.  MRAC  included  the 
difference  between  the  mortgage  coupon 
rate  and  current  market  interest  rates  (a 
proxy  for  mortgage  premium  value)  in 
its  list  of  explanatory  variables  for  a 
default/prepayment  model.  This  is  a 
proxy  for  the  mortgage  premium  value. 
As  explained  earlier,  options  theory 
suggests  that  increases  in  the  value  of 
the  prepayment  option  (resulting  fit)m 
lower  interest  rates)  should  increase 
both  prepayment  and  default  rates 
because  the  current  mortgage  becomes 
expensive  compared  to  alternatives. 
Prepayments  increase  because 
refinancing  becomes  attractive.  Default 
rates  increase  for  borrowers  who  already 
have  negative  property  equity  because 
some  such  borrowers  relieve  themselves 
of  both  the  negative  property  equity  and 
the  expensive  mortgage  by  defaulting 
and  then  renting,  or  by  taking  out  a  new 
mortgage  to  purchase  another  property. 
Conversely,  increases  in  market  interest 
rates  increase  the  value  of  holding  on  to 
an  existing  mortgage,  and  thus  may 
decrease  default  rates  as  well  as 
prepayments. 

While  recognizing  that  there  is  a 
theoretical  basis  to  include  a  mortgage 
premium  value  variable  in  the  default 
equations,  OFHEO  proposes, 
nevertheless,  to  limit  its  use  to 
prepayment  equations.  The  influence  of 
interest  rate  changes  on  mortgage 
defaults  is  captured  adequately  in  single 
family  default  equations  by  a  "burnout" 
variable,  which  measures  the  instances 
when  borrowers  have  not  taken 
advantage  of  previous  refinancing 
opportunities.  This  variable  is  explained 
in  a  later  discussion  under  section 
in.A.5.e.,  Choice  of  Explanatory 
Variables  for  Default  and  Prepayment.  A 
burnout  variable  is  not  included  in  the 
multifamily  equations,  because 
prepayments  are  severely  limited  by 
prepayment  restrictions. 


For  prepayment  equations,  the  actual 
variable  used  to  capture  the  prepayment 
option  value  is  a  relative  spread 
variable:  the  difference  between  the 
current  mortgage  coupon  rate  and  the 
current  market  interest  rate,  as  a 
percentage  of  the  current  mortgage 
coupon  rate.  This  variable  has  been 
shown  to  provide  an  approximation  of 
the  mortgage  premium  value.^oo 

For  multifamily  mortgages,  this 
relative  spread  variable  is  not  included 
in  the  default  equations,  because  the 
interest  rate  effect  on  default  rates  is 
reflected  adequately  in  the  joint 
probability  variable.  Declines  in  interest 
rates  increase  the  present  value  of  after- 
debt  income  stream  generated  by  the 
property,  and  thus  its  market  value,  all 
else  equal.  Consequently,  multifamily 
property  values  generally  rise  when 
interest  rates  fall.*"*  Thus,  a  relative 
spread  variable  is  not  included  for 
multifamily  defaults. 

(c)  Mortgage  Age 

OFHEO  proposes  to  include  mortgage 
age  as  an  explanatory  variable  in  its 
single  family  and  multifamily  models, 
as  recommended  in  the  ANPR 
comments.  OFHEO  found  that 
conditional  probabilities  of  default  and 
prepayment  of  Enterprise  loans  exhibit 
characteristic  age  profiles  that  increase 
during  the  first  years  following 
origination,  peak  sometime  between  the 
fourth  and  seventh  years,  and  decline 
thereafter. 

Because  the  benchmark  loss 
experience  was  based  entirely  upon 
newly  originated  loans,  an  adjustment  is 
necessary  to  account  for  the  fact  that  at 
any  point  in  time  Enterprise  single 
family  portfoUos  consist  of  loans  with 
var)dng  ages.  Adding  mortgage  age  as  an 
explanatory  variable  provides  such  an 
adjustment  by  allowing  conditional 
default  and  prepayment  probabilities  to 
vary  during  the  stress  period  in  ways 
that  historical  profiles  indicate  are 
appropriate  for  loans  of  each  age. 
Although  Freddie  Mac  raised  a  concern 
that  mortgage  age  might  have  too  large 
an  effect  in  the  stress  test,  OFHEO 
research  indicates  that  this  is  not  the 
case.  Although  mortgage  age  is  an 
important  variable  in  the  models,  it  does 
not  diminish  the  impact  of  other,  more 


'°°This  approximation  of  the  mortgage  premium 
value  was  introduced  by  Y.  Deng.  J.  M.  Quigley,  and 
R.  Van  Order,  (1996)  "Mortgage  Default  And  Low 
Downpayment  Loans:  The  Costs  Of  Public 
Subsidy,"  Journal  of  Regional  Science  and  Urban 
Economics  26(3-4),  263-285. 

">*  While  market  interest  rates  do  have  some 
effect  on  prices  of  single  family  homes,  the  eRect 
is  not  as  direct  as  it  is  for  multifamily  and  other 
investment  profierties. 
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direct  risk  factors  included  in  the  stress 
test.»02 

(v)  Additional  Explanatory  Variables 
Used  in  the  Single  Family  Model 

The  following  discussion  addresses 
additional  explanatory  variables  that  are 
used  only  in  die  single  family  model.  A 
list  of  additional  explanatory  variables 
for  the  multifamily  model  is  provided 
after  this  discussion  of  single  family 
variables.  The  variables  disoissed  below 
help  to  complete  or  modify  the  basic 
option  valuation  for  single  iamily 
mortgages.  The  original  LTV  ratio  helps 
to  accoimt  for  differences  in  default  and 
prepayment  rates  due  to  borrower 
financial  status.  Occupancy  status 
accounts  for  differences  between  single 
family  owner-occupiers  and  investor- 
owners.  Product-type  factors  adjust  for 
differences  that  might  be  due  to  the 
unique  risk  characteristics  of  those 
proQucts  and  the  borrowers  who  use 
them.  The  yield  curve  slope  accoimts 
for  different  incentives  to  refinance 
between  fixed-and  adjustable-rate 
products.  Some  of  the  variables 
discussed  below  are  used  in  statistical 
estimation  of  the  models,  but  are 
represented  by  simplifying  assiunptions 
in  the  stress  test. 

(a)  Original  LTV  Ratio 

Original  LTV  ratio  is  used  in  the 
stress  test  as  a  proxy  for  a  nimiber  of 
factors  related  to  the  financial  status  of 
single  family  borrowers  that  are 
recognized  widely  as  influencing  the 
propensity  of  borrowers  to  default. 
Among  Aese  factors,  which  were 
mentioned  by  ANPR  comments,  are 
borrower  income,  net  worth,  and  debt 
burdens.  Information  about  these  factors 
is  not  available  for  most  of  the  loans  in 
OFHEO's  database.  A  variable  that  is 
available  as  a  proxy  for  relative  financial 
status  of  borrowers  is  the  original  LTV 
ratio.  ^"3  Both  Freddie  Mac  and  NAR 
recommended  use  of  this  variable.  By 
making  low  down  payments,  high  LTV 
borrowers  signal  that  they  are  more 
likely  to  have  few  economic  resources  to 
finance  the  transaction  costs  of 
prepayment,  or  to  endure  spells  of 


>o*  Mortgage  age  combines  with  the  constant  term 
in  the  statistical  default  and  prepaj^ent  equations 
to  create  what  can  be  called  "baseline"  rates  of 
default  and  prepayment:  the  time  series  of  rates  that 
would  occur  if  all  other  influences  were  absent. 
Once  variables  representing  those  other  influences 
are  added  to  the  equations,  the  actual  patterns  of 
default  and  prepayment  rates  can  vary  greatly  from 
the  baseline  paths. 

">3  Although  credit  scores  could  be  a  good 
indicator  of  the  financial  status  of  borrowers,  as 
discussed  below  under  section  O.  A.  5.  e.  vi.  f.. 
Credit  Scores,  their  usehilness  for  developing  and 
implementing  a  default/prepayment  model  in  the 
stress  test  is  limited  because  credit  scoring  is  a 
fairly  recent  development  in  the  mortgage  industry. 


unemployment  or  other  "trigger"  events 
that  might  cause  them  to  exercise  their 
option  to  default.  Also,  high  LTV 
borrowers  demonstrate  a  willingness  to 
"leverage"  the  financing  of  the  home 
purchase,  which  may  mean  that  they  are 
more  likely  to  exercise  their  default 
option  when  it  is  in  the  money.  For 
these  reasons,  OFHEO  found  that 
original  LTV  is  an  important  risk 
characteristic  of  mortgages,  which 
OFHEO  proposes  to  use  both  in 
estimating  the  single  family  model  and 
in  running  the  stress  test. 

(b)  Occupancy  Status 

Historically,  single  family  loans  to 
owners  who  live  in  the  collateral 
property  have  exhibited  different 
performance  than  similar  loans  made  to 
investors  who  rent  the  property. 
Difference  in  occupancy  status  is  one  of 
the  loan  characteristics  that  the  1992 
Act  specifically  requires  that  OFHEO 
take  into  account  in  the  stress  test  It  is 
also  a  distinction  often  made  by  the 
mortgage  industry,  because  of  a  clear 
difiierence  in  the  risks  of  borrower 
defeult  or  prepayment.  Owner 
occupants  are  less  Ukely  than  investors 
to  exercise  the  default  option  because  of 
the  direct  benefits  occupants  receive 
from  the  consumption  of  housing 
services.  Also,  owner  occupants  are 
more  likely  to  prepay  for  non-financial 
reasons,  such  as  residential  mobility, 
than  are  investors. 

The  statistical  equations  used  in  the 
stress  test  were  estimated  with  an 
investor  loan  indicator  variable  that 
captiues  the  differential  default  and 
prepayment  risk  of  these  mortgages. 
However,  to  capture  the  differential  risk 
of  investor  loans  in  the  proposed  stress 
test,  OFHEO  makes  a  simplifying 
assumption  that  investor  loans  are 
spread  equally  across  all  loan  groups, 
according  to  their  percentage  in  the 
overall  Enterprise  book  of  business, 
rather  than  creating  separate  loan 
groups  for  investor  mortgages.  For 
example,  if  investor  loans  are  four 
percent  of  all  loans  for  a  particular 
Enterprise  in  a  particular  starting 
quarter  for  the  stress  test,  then  four 
percent  of  the  loans  in  each  aggregated 
loan  group  are  presiuned  to  be  investor 
loans  for  purposes  of  running  the  stress 
test.  TTie  statistically  derived  investor- 
loan  weighting  factor  (statistical 
coefficient)  in  each  default  and 
prepayment  equation  is  then  applied  to 
the  four  percent  figiire  to  arrive  at  the 
differential  investor  loan  risk  for  every 
loan  group.  Because  investor  loans  are 
a  small  percentage  of  Enterprise  single 
family  portfolios  and  are  heavily 
concentrated  in  the  70  to  80  percent 
LTV  category,  OFHEO's  simplifying 


approach  has  no  significant  impact  on 
loss  rates.  *o*  The  exact  algorithms  used 
in  the  proposed  stress  test  to  capture 
investor  loan  risk  are  detailed  in  section 
3.5.2.3.2.5..  Occupancy  Status  (OS),  of 
the  Regulation  Appendix. 

(c)  Product  Type 

The  1992  Act  expressly  requires 
OFHEO  to  take  differences  in  mortgage 
product  type  into  account.  In  addition, 
because  the  benchmark  loss  experience 
was  identified  using  the  30-year  fixed- 
rate  mortgage,  it  is  necessary  to 
reasonably  relate  the  default  experience 
of  other  types  of  mortgage  products  to 
the  benchmark.  Most  commenters 
suggested  some  type  of  multiplier 
approach  for  other  single  family 
mortgage  types  that  would  measure  the 
risk  of  these  products  in  proportion  to 
the  risk  of  the  benchmark  loan  type. 
OFHEO's  proposed  approach  is  broadly 
consistent  with  the  thrust  of  these 
comments.  Because  comments  received 
by  OFHEO  focxised  particularly  on 
relating  various  mortgage  product  types 
to  the  benchmark  experience,  these 
comments  are  discussed  later  imder 
section  in.A.7.b.,  Relating  Other  Single 
Family  Products  to  the  Benchmark.  This 
section  discusses  the  way  in  which 
mortgage  product  type  differences  are 
handled  in  the  single  family  mortgage 
performance  model. 

Tlie  stress  test  uses  two  primary  sets 
of  statistically  estimated  single  family 
default/prepayment  equations,  one  for 
fixed-rate  and  one  for  adjustable-rate 
mortgages.  A  third  set  of  equations, 
which  may  be  thought  of  as  modified 
fixed-rate  equations,  is  used  to  project 
the  performance  of  less  prevalent  single 
family  mortgage  types  relative  to  the 
performance  of  30-year  FRMs.  This  final 
set  of  equations  includes  as  explanatory 
variables  unique  product-type 
indicators  for  15-year  fixed-rate 
mortgages,  20-year  fixed-rate  mortgages, 
balloon  mortgages.  FHA/VA-insured 
mortgages,  and  second  liens. 
Description  of  these  specific  product- 
type  variables  and  their  derivations  are 
included  in  section  3.5.2.3.2.8.,  Product 
Type  Adjustment  Factors  of  the 
Regulation  Appendix  and  section 
IV.B.5.J.,  Product  Type  Indicators,  of  the 
Technical  Supplement  Product  type 
indicators  allow  estimation  of 
multiplier-like  effects  using  all  available 
historical  data,  and  they  assiu«  that 
measured  differences  in  product-type 


104  Loans  on  owner^xxupied  properties  in  the 
Enterprise  portfolios  also  have  a  central  LTV  range 
of  70-80  percent.  Thus,  attributing  some  investor 
loans  to  higher  LTV  categories  and  some  to  lower 
categories,  by  assuming  they  have  the  same  overall 
LTV  distribution  as  do  ovtmer-occupied  loans,  has 
offsetting  effects  on  predicted  credit  risk. 
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risk  are  consistsnt  with  the  stress  test 
environment.  All  products  with  variable 
payments  over  time  are  included  as 
adjustable-rate  mortgages.  Other  non- 
standard mortgage  types,  such  as  reverse 
mortgages  and  bi-weekly  mortgages,  are 
included  with  their  fixed-rate 
counterparts  with  similar  mortgage 
contract  terms  (length  of  mortgage  in 
years). 

As  explained  in  section  ni.A.7.b., 
Relating  Other  Single  Family  Products 
to  the  Benchmark,  some  commenters 
were  justifiably  concerned  that  applying 
several  product  type  multiples  to  a 
single  loan  would  have  an  inappropriate 
compounding  effect  on  default  rates. 
OFHEO  addressed  these  concerns  in 
two  ways.  First,  the  multipliers  were 
estimated  in  a  multivariate  statistical 
analysis  within  the  defauh  and 
prepayment  probability  equations, 
rather  than  applying  fixed  multipliers  to 
estimated  default  rates  for  30-year  fixed- 
rate  loans.  This  approach  provides 
adjustment  factors  that  are  most 
consistent  with  broad  historical 
experience  and  with  the  other  risk 
factors  in  the  model.  By  controlling  for 
other  explanatory  variables,  only  the 
residual  effects  of  the  differences  in 
product  type  are  captured  by  these 
product-type  adjustment-factor 
multipliers,  which  limits  the  size  of 
their  effects.  Second,  the  models 
include  all  other  explanatory  variables 
as  categorical  variables  (indicators  of 
value-range  categories),  instead  of  as 
continuous  measures  of  variable  values. 
Using  categorical  variables  helps  control 
for  unreasonable  compounding  risks,  by 
preventing  the  combination  of  low 
house-price  growth  and  sustained 
adverse  interest-rate  movements  in  the 
stress  test  to  cause  default  rates  to  rise 
to  unrealistic  levels.  For  example,  the 
stress  test  gives  the  same  default  weight 
to  all  probability  of  negative  equity 
values  above  35  percent,  which 
effectively  caps  the  influence  of  this 
variable  in  the  stress  test^"' 

(d)  Yield  Curve  Slope 

The  slope  of  the  Treasury  yield  curve 
is  included  as  an  explanatory  variable  in 
the  prepayment  equations.  Both  the 
choice  between  ARM  and  FRM  loans 
and  the  timing  of  refinancing  are 
influenced  by  expectations  about  future 
interest  rates  and  differences  in  short- 
term  and  long-term  borrowing  rates 


'"The  number  of  loans  in  the  historic  sample 
used  to  estimate  the  statistical  model  of  default  and 
prepayment  rates  gets  very  small  as  the  value  of  the 
probability  of  negative  equity  rises  much  above  35 
percent.  OFHEO  therefore  does  not  believe  that 
there  is  valid  information  on  default  risk  that  rould 
be  gained  by  allowing  for  categories  of  probability 
of  negative  ixjuity  above,  for  example,  50  percent. 


associated  with  the  slope  of  the 
Treasury  yield  curve.  The  slope  of  the 
Treasury  yield  curve  is  measured  in  the 
proposed  stress  test  by  the  ratio  of  the 
ten-year  CMT  to  the  one-year  CMT.  A 
high  value  for  the  slope  of  the  yield 
curve  indicates  that  short-term  rates  are 
low  relative  to  long-term  rates.  A  high 
value,  therefore,  reduces  the  likelihood 
that  ARM  borrowers  will  refinance  into 
fixed-rate  mortgages,  and  increases  the 
likelihood  that  fixed-rate  borrowers  will 
refinance  into  ARMs  to  take  advantage 
of  the  more  attractive  interest  rates. 

(e)  Burnout 

For  single  family  mortgages,  the 
proposed  stress  test  uses  the  variable 
burnout  to  capture  the  effect  of  the 
inability  of  borrowers  to  refinance  their 
mortgages  due  to  equity  or  other  credit 
constraints.  Burnout  is  the  adverse 
selection  that  occurs  when  borrowers 
retain  their  mortgages  during  periods 
when  there  are  clear  financial  benefits 
to  refinancing.  In  this  context,  adverse 
selection  is  reflected  in  the  lower 
average  credit  quality  of  mortgages 
remaining  in  a  pool  after  a  significant 
refinancing  opportunity,  compared  to 
the  overall  quality  of  the  mortgages  in 
the  original,  larger  pool.  Adverse 
selection  occurs  because  borrowers  and 
properties  with  higher  credit  quality 
refinance  in  higher  proportions  than  do 
those  with  lower  credit  quality.  The 
remaining  mortgages,  therefore,  will 
experience  higher  conditional  default 
rates.  Accounting  for  this  change  in  the 
underlying  quality  of  a  mortgage  pool  is 
preferable  to  using  only  a  prepayment- 
option-value  variable  in  predicting 
defaults,  principally  because  its  effect 
continues  unchanged  over  time.  The 
burnout  variable  in  the  stress  test 
indicates  whether,  over  the  previous 
eight  quarters  of  mortgage  life,  there 
have  been  at  least  two  quarters  with 
significant  refinance  opportunities,  as 
defined  by  a  two  percentage  point 
difference  between  the  mortgage  coupon 
rate  and  the  market  interest  rate  on 
fixed-rate  mortgages. 

For  similar  reasons,  burnout  is  also 
included  as  an  explanatory  variable  in 
single  family  prepayment  equations, 
although  its  effect  is  in  the  opposite 
direction  to  that  in  the  default 
equations.  As  discussed  in  the  ANPR, 
burnout  suggests  that  prepayment  rates 
will  be  less  responsive  to  interest  rate 
changes  after  a  pool  of  mortgages  has 
already  undergone  a  significant  period 
of  refinance  opportunities. 

(vi)  Single  Family  Variables  Not  Used  in 
Running  the  Stress  Test 

Addressed  below  are  several  variables 
suggested  by  ANPR  commenters  that 


either  are  not  used  in  the  single  family 
default/prepayment  model,  or  were 
included  in  the  statistical  estimations 
but  are  represented  by  fixed  or  constant 
values  when  the  stress  test  is  run.  In 
general,  to  estimate  the  model,  OFHEO 
used  variables  that  had  significant 
independent  effects  on  default  and 
prepayment  rates.  However,  OFHEO 
does  not  propose  to  use  all  of  these 
variables  in  running  the  stress  test. 
Some  variables  are  not  used  in  the  stress 
test  because  they  would  diminish  the 
role  of  the  benchmark  loss  experience  in 
determining  stress  test  credit  risk. 
Others  were  not  needed  to  reflect 
statutory  requirements  to  distinguish 
among  loan  types  and  characteristics,  or 
between  the  effects  of  the  up-rate  and 
down-rate  scenarios.  Allowing  such 
variables  to  vary  in  value  in  running  the 
stress  test  would  create  credit-risk 
dimensions  that  are  unnecessary  and 
not  contemplated  by  the  statute. 

(a)  Relative  Loan  Size 

Relative  loan  size  *°*  is  the  ratio  of  the 
original  loan  amount  to  the  average- 
sized  loan  purchased  by  the  Enterprises 
in  the  same  State  and  in  the  same 
origination  year.  This  variable  was 
included  when  estimating  the  statistical 
model  to  isolate  differences  in  the 
performance  of  loans  of  above  and 
below  average  size,  but  is  not  used  in 
the  stress  test. 

As  suggested  by  NAR,  OFHEO 
explored  the  different  default 
propensities  of  loans  with  high  and  low 
balances  using  Enterprise  data. 
OFHEO's  use  of  a  relative  loan  size 
variable  in  the  statistical  estimations  of 
the  single  family  model  demonstrated 
that  relatively  larger  loans  tend  to  have 
higher  prepayment  speeds,  but 
differences  in  default  rates  by  loan  size 
were  small  and  inconsistent.  OFHEO 
interprets  the  faster  prepayment  speeds 
of  relatively  large  loans  as  reflective  of 
the  higher  dollar  value  of  the 
prepayment  option  on  these  loans. 
Households  with  relatively  large  loans 
may  also  have  higher  overall  debt 
burdens  and  be  more  responsive  to 
opporttinities  to  refinance  debt  so  as  to 
lower  payment  burdens. 

The  stress  test  does  not  use  relative 
loansize  as  a  variable,  because  it  is  not 
needed  to  reflect  statutorily  required 
distinctions,  and  including  it  as  a 
variable  would  have  necessitated  a 
sevenfold  increase  in  the  number  of 
loan  group  records  in  the  stress  test. 
OFHEO  believed  that  the  benefit 


"••Relative  loan  size  should  be  distinguished 
from  the  actual  original  and  current  dollar  balances 
of  the  loans,  which  are  included  elsewhere  in  the 
stress  test. 
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derived  did  not  justify  the  additional 
complication  of  the  stress  test  that 
would  result.  As  a  result,  all  loans  are 
put  into  the  "average"  size  category  for 
this  variable  when  miming  the  stress 
test.^0' 

(b)  Season  of  the  Year 

The  season  (quarter)  of  the  calendar 
year  was  included  when  estimating  the 
statistical  model  to  account  for  the 
potential  impact  of  weather,  school 
schedules,  and  seasonal  employment 
patterns  on  residential  mobility  and 
default  and  prepayment.  In  order  to 
avoid  seasonal  variation  in  the  quarterly 
risk-based  capital  requirements  when 
the  model  is  applied  in  the  proposed 
stress  test,  an  average  of  the  season  of 
the  year  effects  is  used.  Because  of  the 
actual  statistical  technique  used  to 
estimate  the  equations,  this  average 
effect  is  obtained  by  excluding  the 
season-of-year  variable  firom  the  stress 
test  default  and  prepayment 
equation.  *°8 

Use  of  seasonal  variation  was 
mentioned  by  Freddie  Mac  as  a 
weeiuiess  of  the  termination  models 
used  by  investment  banks  to  value 
mortgage  backed  security  pools.  OFHEO 
agrees  with  Freddie  Mac  that  such 
seasonal  variation  would  complicate  the 
stress  test,  by  creating  quarterly 
volatiUty  in  loss  rates,  with  no 
particular  safety  and  soundness  benefit. 

(c)  Origination  Year 

Freddie  Mac  and  NAR  recommended 
including  origination  year  as  a  variable. 
This  approach  would  capture 
differences  in  the  performance  of 
specific  mortgage  origination  cohorts 
due  to  excluded  factors  such  as  regional 
income  growth  and  imemplojrment,  or 
changes  in  mortgage  underwriting 
standards  over  time.  OFHEO  considered 
using  this  variable  but  foimd  that 
origination  year  is  not  an  inherent  risk 
factor,  is  not  needed  to  reflect  the  types 
of  distinction  required  by  the  1992  Act, 
and  is  incompatible  with  the 
requirement  to  relate  stress  test  losses  to 
the  benchmark  loss  experience.  The  last 
point  is  most  important.  The  benchmark 
loss  experience  captures  loans  with  the 
worst  origination  year  and  the  worst 
credit  risk  profile.  Assigning  to  loans 
originated  in  a  given  year  a  xmique 
underlying  credit  profile,  which  may  be 


»<>^  This  value  is  part  of  the  fixed-factor  temw 
reported  in  section  3.5.2.3.3..  Combining 
Explanatory  Variables  and  Weights  of  the 
Regulation  Appendix  for  each  default  and 
prepayment  equation.  Relative  loan  size  is 
discussed  in  section  B.S.i..  Relative  Loan  Size  of  the 
Technical  Supplement. 

106  Seasonal  variation  is  discussed  in  section 
B.5.g..  Season  of  the  Year,  of  the  Technical 
SupplemenL 


different  from  the  benchmark  credit 
profile,  would  remove  an  important 
element  of  the  link  between  stress  test 
losses  and  the  benchmark  loss 
experience.  In  addition,  varying 
inherent  credit  risk  by  loan  origination 
year  would  require  speculative 
assimiptions  about  loan  quality  for  more 
recent  origination  years  for  which  no 
credit-risk  track  record  has  yet  been 
established. 

By  not  including  origination  year  as 
an  explanatory  variable,  the  statistical 
equations  capture  average  origination- 
year  profiles  of  default  and  prepayment. 
As  discussed  later  under  in  section 
in. A. 7.,  Relating  Losses  to  the 
Benchmark  Loss  Experience,  these 
profiles  are  adjusted  further  to 
reasonably  relate  starting  loan  portfolios 
to  the  benchmark  loss  experience.  If  the 
stress  test  were  to  allow  for  origination 
year  differences  when  estimating  the 
statistical  equations,  it  wovdd  be 
necessary  to  assign  the  benchmark 
origination  year  effect  to  all  loans  in  the 
stress  test  to  preserve  a  reasonable 
relation  to  the  benchmark  loss 
experience.  This  approach  would 
complicate  the  stress  test  without 
changing  the  results  that  are  obtained 
using  the  proposed  approach. 

(d)  Unemployment 

Unemployment  rates  were  listed  by 
some  commenters  as  a  possible 
explanatory  variable.  For  numerous 
reasons,  OFHEO  does  not  propose  to 
include  imemployment  as  a  variable 
either  in  nmning  the  stress  test  or  in 
estimating  the  statistical  model.  OFHEO 
does  not  propose  to  include 
unemployment  rates  as  an  explanatory 
variable  in  the  stress  test,  primarily 
because  it  is  not  a  loan  characteristic, 
but  a  macro-economic  variable,  and  it  is 
not  one  of  the  economic  variables 
specified  in  the  1992  Act.  In  any  event, 
the  effect  of  economic-condition 
variables  not  specified  in  the  statute, 
such  as  imemployment,  are  captured  in 
the  stress  test  by  relating  the  stress  test 
to  the  actual  benchmark  loss  experience, 
because  the  appropriate  values  are 
inherent  in  that  experience.  Thus, 
reasonably  relating  the  stress  test  to  the 
benchmark  loss  experience,  as  described 
in  the  next  section,  captives  the 
strenuous  economic  conditions  required 
by  the  1992  Act  without  adding  more 
economic  variables.  Minimizing  the 
niunber  of  variables  used  to  define 
economic  conditions  is  responsive  to 
the  comments  of  both  Fannie  Mae  and 
Freddie  Mac.  who  argued  against 
unnecessary  complexity. 


(e)  Purchase  vs.  Refinance  Loans 

MRAC  suggested  that  OFHEO  take 
loan  purpose  into  account  OFHEO 
considered  whether  this  distinction 
should  be  included  as  a  variable,  but 
has  proposed  a  stress  test  that  does  not 
distinguish  between  loans  made  for  the 
purpose  of  purchasing  and  loans  made 
for  the  purpose  of  refinancing  property. 
OFHEO  has  found  insufficient  basis  to 
distinguish  between  the  risks  of  loans 
for  purchases  and  loans  for  refinancing. 
Furthermore,  OFHEO  prefers  not  to 
create  capital  incentives  based  on  loan 
purpose,  except  as  required  by  statute 
(e.g.,  the  occupancy  status  distinction). 

(f)  Credit  Scores 

OFHEO  does  not  propose  to  follow 
the  recommendation  of  MRAC  to  use 
mortgage  borrower  credit  quality 
considerations  as  explanatory  variables. 
OFHEO  is  aware  that  the  mortgage 
industry  is  moving  toward  risk-based 
loan  pricing  based,  in  part,  on  mortgage 
credit  scores  that  rely  heavily  on 
borrower  credit  ratings.*"®  OFHEO  is 
studying  the  use  of  credit  scores  by  the 
Enterprises,  and  the  potential  for  impact 
on  stress  test  credit  losses,  but  does  not 
believe  that  it  is  appropriate  to  consider 
these  in  the  stress  test  or  to  use  them  to 
estimate  the  models.  First,  it  would  be 
difficult,  if  not  impossible,  to  reasonably 
relate  credit  risk  differences  based  upon 
credit  scores  to  the  benchmark  loss 
experience,  because  credit-scoring  data 
are  not  available  for  benchmark  era 
loans."o  Second,  the  proposed  stress 
test  is  designed  to  reasonably  relate 
starting  the  performance  of  mortgage 
portfolios  to  the  benchmark  loss 
experience  based  upon  loan 
characteristic  differences  referenced  in 
the  1992  Act,  which  do  not  include 
measures  of  borrower 
creditworthiness.*** 


'"•The  most  widely  used  measure  of  borrower 
creditworthiness  is  a  composite  score  developed  by 
Fair  Isaac  Corporation,  commonly  referred  to  as  a 
"FICO  score." 

"<>  Archives  at  the  credit  repositories  only  go 
back  to  the  late  19808,  and.  even  there,  records  are 
not  complete. 

"<The  fact  that  OFHEO  does  not  consider 
differences  of  credit  risk  by  credit  scores  in  the 
proposed  stress  test  does  not  limit  the  ability  of  the 
Enterprises  to  to  make  use  of  credit  scores.  The 
Enterprises  may  further  stratify  the  risk 
classifications  used  by  OFHEO  in  the  proposed 
stress  test,  for  purposes  of  internal  capital  allocation 
and  guarantee  pricing.  For  example,  after 
determining  the  required  regulatory  capital  for  a 
particular  product  class  the  Enterprises  may,  if  they 
choose,  allocate  the  required  capital  among 
purchases  of  that  product  according  to  borrower 
credit  scores,  for  internal  purposes.  Thus,  the 
dimensions  on  which  the  Enterprises  choose  to 
develop  risk-based  guarantee  pricing  are  not  limited 
by  stress  test  risk  classifications. 
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(vii)  Additional  Multifamily 
Explanatory  Variables 

Understanding  the  choice  of 
explanatory  variables  for  the 
multifamily  default/prepayment  model 
requires  understanding  the  way  in 
which  default  and  prepayment 
equations  are  organized.  The  stress  test 
uses  two  default  equations,  to 
distinguish  between  different 
multifamily  lending  programs,  and  five 
prepajrment  equations,  to  distinguish 
between  different  product  types.  The 
multifamily  model  allows  these  various 
default  and  prepayment  equations  to 
interact  with  each  other  to  provide 
appropriate  default  and  prepayment  rate 
projections  for  all  multifamily  loans, 
throughout  the  stress  period. 

One  of  the  two  default  equations  is  for 
purchases  of  newly  originated  loans 
(cash  purchases), "2  and  the  other  is  for 
negotiated  swaps  of  seasoned  loan  pools 
for  mortgaged-backed  securities 
(negotiated  purchases).  This  separation 
allows  the  stress  test  to  account  for 
differences  in  loan  quality  across  the 
two  programs.  The  Enterprises  may  take 
lower  quality  loans  and  properties  in 
their  negotiated  piux:hase  programs  than 
in  the  cash  purchase  programs,  but 
require  significant  credit  enhancements 
from  the  seller/servicers  to  compensate. 
The  five  prepayment  equations  used 
to  accommodate  product-type  and 
product  life-cycle  differences  allow  the 
proposed  stress  test  to  account  for  the 
effects  of  loan  characteristics,  such  as 
yield-maintenance  provisions,**^ 
adjustable  interest  rates,  and  balloon 
terms.  It  is  more  important  to  captiu^ 
the  unique  features  of  balloon  mortgages 
in  the  multifamily  business  than  it  is  in 
the  single  family  business  because 
balloons  make  up  the  majority  of 
multifamily  portfolios.  The  five 
prepayment  equations  are  for:  (1)  All 
fixed-rate  loans  in  the  yield- 
maintenance  period;  (2)  fully-amortizing 
fixed-rate  loans  after  yield  maintenance 
requirements;  (3)  fixed-rate  balloon 
loans  after  the  expiration  of  yield- 
maintenance  requirements  (but  prior  to 
maturity);  (4)  all  ARM  loans  (prior  to 
maturity  for  balloon  ARMs);  and  (5)  all 
balloon  loans  (with  fixed  or  adjustable 
interest  rates)  at  and  after  the  maturity 
year. 


>"  Cash-purchase  programs  may  involve  delivery 
of  loans  for  cash  or  for  mortgaged  backed  securities. 
They  are  called  "cash"  programs  because  they 
involve  the  purchase  of  individual  loans  under 
published  underwriting  guidelines  and  pricing. 

'"A  yield  maintenance  (irovision  permits 
prepayment,  but  requires  the  borrower  to  pay 
penalties  to  compensate  the  lender  or  investor  for 
lost  interest  until  the  yield  maintenance  period 
expires. 


To  see  how  these  prepayment 
equations  work  together,  note,  for 
example,  that  fixed-rate  balloon  loans 
have  three  relevant  time  periods:  first  is 
"in-jrield  maintenance,"  the  time  when 
the  yield  maintenance  terms  apply; 
second  is  "post  yield  maintenance,"  the 
period  after  the  yield  maintenance  term 
expires  and  prior  to  loan  maturity;  and 
third  is  "post-balloon,"  the  period 
starting  when  the  loan  is  due  in  full.**'* 
For  loans  that  extend  to  and  beyond  the 
balloon  point, **5  OFHEO  proposes  a 
separate  prepayment  equation,  which  is 
referred  to  as  a  "payoff*  equation 
because  it  is  no  longer  possible  to 
"prepay"  loans  on  or  after  the  balloon 
date. 

(a)  Explanatory  Variables  in  the  Two 
Multifamily  Defeult  Equations 

The  two  multifamily  default 
equations  are  similar  except  in  two 
respects.  First,  the  equation  for  cash 
purchases  makes  adjustments  for  loans 
piutjiased  in  original  multifamily 
programs  to  distinguish  them  from  more 
recent  programs.  Second,  the  negotiated 
purchase  loan  equation  has  an 
adjustment  factor  for  loan  programs  that 
obligate  the  seller  to  repurchase  loans 
when  they  are  delinquent  for  90  days. 
These  distinctions  will  be  discussed  in 
the  context  of  each  explanatory  variable. 

(1)  Joint  Probability  of  Negative  Equity 
and  Negative  Cash  Flow 

As  with  single  family  loans,  one  of  the 
most  important  factors  affecting 
multifamily  loan  default  is  borrower 
equity.  When  the  value  of  the  property 
is  less  than  the  value  of  the  mortgage, 
the  borrower,  by  defaulting,  can 
effectively  "sell"  or  "put"  a  mortgage 
back  to  a  lender  at  the  value  of  the 
underlying  property.  However,  as 
recognized  by  the  ANPR  commenters, 
there  is  a  second  consideration  for 
commerciid  properties  (including 
multifamily  properties) — cash  flow  from 
the  property.  Even  though  equity  is  zero 
or  negative,  the  borrower  does  not  have 
an  economic  incentive  to  default  as  long 
as  cash  flows  are  positive. 

The  stress  test  includes  a  default 
option  valuation  variable  that  allows  for 
consideration  of  the  cash  flow  position 
of  the  property,  while  also  considering 
the  borrower's  equity  position.  A  value 
for  this  variable,  referred  to  as  the  joint 
probability  of  negative  equity  and 
negative  cash  flow,  is  calculated  for 
each  loan  in  each  observation  period.  It 


"*  Balloon  loans  with  adjustable  interest  rates 
(rather  than  flxed  coupon  rates)  do  not  have  yield 
maintenance  terms,  so  they  only  have  two  relevant 
periods — pre-  and  post-balloon. 

"^  After  the  balloon  maturity  date,  the 
Enterprises  may  permit  loan  extension. 


measures  the  potential  value  of 
"putting"  the  mortgage  to  the  lender 
and  investor  throu^  default,  given  that 
both  equity  and  cash  flow  are 
important.*** 

As  shown  in  section  D.  4.  a.  i..  Joint 
Probability  of  Negative  Equity  and 
Negative  Cash  Flow,  of  the  Technical 
Supplement,  the  joint  probability  of 
negative  equity  and  negative  cash  flow 
for  a  project  is  the  probability  of  having 
both  LTV  greater  than  1.00  and  DCR  less 
than  1.00.  The  proposed  stress  test  uses 
loan  amortization  schedules,  rental 
inflation,  vacancy  rates,  and  interest 
rates  to  update  LTV  and  DCR,  which  are 
then  used  to  update  the  joint  probability 
variable  values. 

(2)  Original  Versus  Current  Loan- 
Purchase  Programs 

OFHEO  faced  the  issue  of  what,  if 
any,  adjustment  should  be  made  in  the 
model  to  distinguish  between  loans 
purchased  imder  original  cash-purchase 
programs  (purchased  pre-1988  for 
Fannie  Mae  and  pre-1992  for  Freddie 
Mac)  and  current  programs.  As  noted  by 
Freddie  Mac,  the  Enterprises  computed 
both  DCR  and  LTV  differently  for  loans 
purchased  imder  original  programs  than 
they  compute  those  ratios  today  for 
current  purchase  programs.  OFHEO 
recognizes  that  in  the  1980s  it  was  a 
common  appraisal  practice  to  adjust 
actual  rents  (and  therefore  net  operating 
income)  upward  by  an  estimate  of 
annual  inflation  and  to  use  optimistic 
vacancy  rate  assumptions.  This  practice 
resulted  in  an  overstatement  of  actual 
DCR  and  LTV  values  at  the  time  of  loan 
origination.  Current  practice  does  not 
allow  for  such  inflation  adjustments  of 

E)rojected  rents,  and  factors  minimum 
evels  of  anticipated  vacancies  into 
property  valuation,  even  if  the  property 
is  fully  rented  at  the  time  of  loan 
origination. 

m  addition  to  the  overstatement  of  net 
income,  original  multifamily  cash- 
purchase  programs  at  the  Enterprises 
had  other  significant  weaknesses 
perhaps  because  the  Enterprises  only 
began  purchasing  conventional 
multifamily  loans  in  1983  and  did  not 
have  experience  with  the  differences 
bom  single  family  lending.  Even 
controlling  for  the  overstatement  of 
rents  and  for  changes  in  tax  laws  in 
1986  that  depressed  real  estate  values, 
these  weaknesses  led  to  extraordinarily 
high  loss  rates.  OFHEO  views  these 
large  losses,  to  a  large  extent,  as 
nonrecurring  startup  costs  attributable 


"•The  equity  and  cash  flow  positions  of  a 
property  are  positively  correlated.  The  Joint 
probability  of  negative  equity  and  negative  cash 
flow  variable  used  in  the  proposed  stress  test 
captures  this  relationship. 
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to  inefficiencies  involved  in  learning  a 
new  business.  For  these  reasons, 
OFHEO  believes  that  the  Enterprises' 
multifiamily  lending  programs  in  the 
early  and  mid-19808  are  so  different 
firom  the  ciurent  programs  that  it  would 
be  inappropriate  to  consider  those  early 
loans  to  be  the  same  type  of  mortgage 
product  as  the  multifamily  loans  that 
are  made  today. 

The  stress  test  accounts  for  the 
diffierence  in  the  older  loan  programs 
and  the  newer  programs  in  two  ways. 
First,  the  stress  test  adjusts  the 
origination  DCRs  and  LTVs  of  original 
cash  pxuchase  loans  to  remove  the 
estimated  annual  inflation  factors  and 
restate  those  ratios  as  they  would  be 
calculated  by  the  Enterprises  in  their 
current  program  purchases.^*'  Second, 
the  stress  test  includes  a  variable  in  the 
default  equation  that  distinguishes 
between  original  and  current  cash 
purchase  programs.  This  variable  results 
in  higher  levels  of  default  on  original 
cash  purchase  loans  than  on  newer 

loans. 

A  significant  consideration  in 
OFHEO's  proposal  to  distinguish  the 
original  cash  purchase  loans  from  loans 
purchased  imder  c\irrent  programs  was 
that  failing  to  make  that  distinction 
would  create  a  relatively  more  severe 
(and  far  less)  loss  experience  for 
multifamily  loans  than  the  benchmark 
loss  experience  creates  for  single  family 
loans.""  In  OFHEO's  view,  imposition 
of  such  extreme  levels  of  default  upon 
the  Enterprises'  multifamily  loans 
would  be  contrary  to  the  intent  of  the 
1992  Act  that  rates  of  default  and 
severity  be  "reasonably  related"  to  the 
benchmark  loss  experience.  It  is  also 
possible  that  basing  stress  test  losses  on 
average  default  rates  of  original  cash- 
purchase  loans  would  result  in  an 
implied  marginal  capital  reqxiirement  so 
hi^  as  to  create  an  inappropriate 
disincentive  to  engage  in  new 
multifamily  lending. 

(3)  Depreciation  Write-offs  and  Tax  Law 
Changes 

In  the  absence  of  a  price  index  for 
multifamily  properties,  the  stress  test 
captures  most  of  the  changes  in  property 
value  by  updating  DCR  and  LTV 
according  to  changes  in  rents,  vacancies, 
and  interest  rates.  However,  changes  in 


DCR  and  LTV  that  are  due  to  other 
factors  are  not  captured  in  these 
procedures.  The  most  important  missing 
factor  is  the  tax  benefit  afforded  to 
ovmers  of  investment  real  estate  through 
depreciation  write-offs.  ACB 
commentMi  that  depreciation 
{illowances  have  important  effects  on 
property  cash  flows.  OFHEO  recognizes 
this  fact  and  that  the  allowances  also 
have  important  effects  on  capital  gains 
at  the  time  of  property  sale.  The  tax 
value  of  depreciation  write-ofe 
significantiy  influences  the  return  from 
multifamily  property  investments  and, 
consequently,  the  default  risk  of 
multifamily  mortgages. 

OFHEO  agrees  with  Freddie  Mac  that 
tax  law  changes  affecting  multifamily 
default  rates  during  the  1980's  should 
be  taken  into  accoimt,  but  ^hat  OFHEO 
should  not  speculate  on  the  effect  of 
potential  legislative  or  other 
governmental  actions  during  the  stress 
period.  The  proposed  stress  test 
incorporates  an  index  that  measiues  the 
value  of  depreciation  write-offs  for  a 
new  investor.  It  measures  changes  in 
quality  due  to  changes  in  write-offs  and 
allows  OFHEO  to  reflect  the  effects  of 
such  changes  on  mortgage  defaults 
historically.  The  actual  index  value 
used  in  the  stress  test  is  an 
approximation  of  expected  values 
throughout  the  stress  period.^^^  It  is 
calculated  based  on  depreciation  rules 
and  tax  rates  as  they  existed  in  1997, 
with  no  adjustments  for  movements  in 
interest  rates  since  that  time,  or  for  the 
interest-rate  shocks  that  will  occur  in 
the  stress  test.  The  tax  rules  governing 
depreciation  allowances  have  the  largest 
impact  on  the  value  of  this  variable. 
These  rules  changed  significantly  in 
1986,  but  have  not  changed  significantly 
since.  Because  the  historical  database 
included  many  loans  originated  before 
the  tax  rule  change.  OFHEO  allowed  the 
value  of  this  explanatory  variable  to 
vary  for  purposes  of  estimating  the 
statistical  equations  for  multifamily 
mortgage  default.  However,  due  to  the 


> » '  OFHEO  found  that  loans  acquired  in 
negotiated  swap  arrangements  in  the  early  and  mid 
19808  were  highly  seasoned  and  had  low  defoult 
rates.  They  therefore  did  not  appear  to  include  the 
inflation  factor  evident  in  cash  purchases. 
Therefore,  OFHEO  does  not  adjust  DCRs  and  LTVs 
for  loans  in  negotiated  purchase  pools. 

"•The  relationship  of  multifamily  default  rates 
to  the  benchmark  experience  is  discussed  later  in 
section  ni.  A.  7.  c,  Relating  Multifamily  Mortgage 
Perfonnance  to  the  Benchmark. 


"•The  stress  test  does  not  capture  actual 
depreciation  allowances  for  borrowers.  Enterprise 
databases  do  not  include  the  year  of  property 
purchase.  Therefore,  the  exact  depreciation  rules 
affecting  cash  flows  and  investment  value  to 
existing  owners  are  unknown.  Even  on  newly 
constructed  projects,  the  Enterprises  generally  do 
not  purchase  the  mortgage  until  target  occupancy 
rates  are  met,  which  may  be  some  time  after 
origination.  For  these  reasons,  it  would  be 
extremely  difficult  to  determine  the  actual  value  of 
depreciation  write-offs  to  current  owners.  Although 
the  value  to  current  owners  affects  the  owner's  cash 
flow,  the  value  to  potential  purchasers  (which 
would  be  based  upon  current  appreciation  rules) 
affects  property  value  and  the  ovraer's  equity  in  the 
property.  Therefore,  this  explanatory  variable  for 
depreciation  write-offs  helps  to  reflect  more 
accurately  the  true  LTV  of  the  mortgage. 


subsequent  stability  in  those  rules, 
OFHEO  proposes  to  hold  the  value  of 
this  variable  constant  throughout  the 
stress  test.  If  the  applicable  tax  rules 
change  in  the  bxtuie,  or  if  OFHEO 
believes  that  there  are  other  reasons  for 
either  changing  the  specified  value  for 
the  stress  test  or  allowing  its  value  to 
change  throughout  the  stress  test, 
OFHEO  will  initiate  a  new  rule  making 
process.  However,  as  recommended  by 
Freddie  Mac  in  its  ANPR  comments, 
OFHEO  vrill  not  speculate  about  tax  law 
dianges  that  might  occur  diuing  the 
stress  period.  Due  to  data  restrictions, 
the  depreciation-allowance  is  only 
included  in  the  cash-purchase  default 
equation.*"" 

(4)  Loan  Programs  with  Seller/Servicer 
Repiut:base  Features 

Some  Enterprise  multifamily  loan 
programs  require  seller/servicer 
repurchases  of  loans  that  become  90- 
days  delinquent.  For  these  programs  a 
90-day  delinquency  event  is  effectively 
a  default,  while  for  all  other  loans, 
default  means  a  property  loss  event 
(short  sale,  note  sale,  third-party  sale  or 
foreclosiue).  To  account  for  this 
difference  when  estimating  the 
statistical  model.  OFHEO  applied,  as  an 
explanatory  variable,  the  ratio  of  90-day 
delinquencies  to  full  defaults.  This 
treatment  is  important  because  the  rate 
of  90-day  delinquency  events  is  always 
higher  than  the  default  rate  for  property 
loss  events,  and  the  loss  severity  for  90- 
day  delinquencies  is  lower.  By 
including  this  ratio,  and  thus  including 
loans  with  the  90-day  delinquency 
terminations,  OFHEO  was  able  to 
estimate  a  negotiated-pim^ase  default 
equation  based  on  a  much  larger  data  set 
than  would  have  been  possible 
otherwise. 

(5)  Balloon  and  ARM  Payment  Shock 
Risk 

Following  HUD's  suggestion,  OFHEO 
analyzed  defaults  of  Enterprise  balloon 
loans  at  the  balloon  point.  As  a  resuU, 
OFHEO  proposes  to  give  additional 
weight  to  the  joint  probability  of 
negative  equity  and  negative  cash  flow 
variable  for  balloon  loans  that  survive  to 
the  year  of  balloon  maturity.  This  extra 
weighting  takes  into  account  the 
increased  risk  that  mortgages  with  weak 
financials  vrill  default  as  the  balloon 
point  approaches.  Also,  interest  rate 
movements  may  create  payment  shock 
(change  in  the  periodic  mortgage 
payment)  in  the  post-balloon  period, 
which  affects  the  probability  of  default. 
The  stress  test  accounts  for  the  effect  of 


>»>See  section  D.  4.  a.  ii..  Construction  of  the  IPt 
Variable  of  the  Technical  Supplement  for  deuiis. 
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this  shock  directly  through  adjustments 
to  effective  OCR  in  the  post-balloon 
period.  These  adjustments  then  affect 
the  joint  probability  of  negative  equity 
and  negative  cash  flow,  reflecting  the 
fact  that  the  decision  to  default  or  payoff 
is  no  longer  a  function  of  the  original 
mortgage  coupon  rate,  but  of  the 
prevailing  market  rates  at  the  time  of 
balloon  expiration.  In  sum,  the  stress 
test  reflects  that  the  value  of  the  default 
("put")  option,  as  measured  through  the 
joint  probabiUty  variable,  becomes  more 
significant  for  default  rates  in  the  post- 
balloon  period  because  there  is 
increased  pressure  on  the  borrower  to 
either  default  or  refinance  the  property. 
AKMs  also  experience  payment  shock 
because  of  changes  in  market  interest 
rates.  ARM  payment  shock  occurs 
periodically  during  the  term  of  the  loan, 
and  ARMs  continue  to  amortize  ailer  the 
payment  shock,  according  to  the 
original  contract  term.  The  ARM 
prepayment  equation  in  the  stress  test 
accoimts  for  these  periodic  changes  in 
interest  rates.  In  contrast,  the  payment 
shock  for  a  fixed-rate  balloon  loan  does 
not  occur  until  the  balloon  point.  Some 
loans  in  Enterprise  portfoUos  are  ARMs 
with  a  balloon  maturity.  These  loans 
have  payment  shock  every  year  and  also 
at  maturity.  The  proposed  stress  test 
models  the  annual  changes  in  their 
OCRs  resulting  from  changes  in 
mortgage  coupon  rates  and  then  adds  an 
additional  balloon  shock  through  the 
additional  weight  given  to  the  joint 
probability  variable  in  the  post-balloon 
period. 

(6)  Loan  Size 

The  stress  test  does  not  include  a 
variable  for  loan  size.  S&P  explained 
that  it  bifurcates  commercial  loan  pools 
into  two  parts  to  calculate  credit  loss 
potential — the  largest  loan,  and  all  other 
loans  in  the  pool.  S&P  assumes  100 
percent  risk  of  default  on  the  largest 
loan  and  average  risk  of  default  on  the 
other  loans.  This  approach  is  designed 
to  recognize  the  uneven  dollar  credit 
loss  risk  inherent  in  pools  that  contain 
loans  that  are  large  relative  to  the  total 
size  of  the  pool.  Credit  risk  for  the  pool 
is  then  estimated  by  S&P  to  be  the  sum 
of  estimated  credit  risk  on  each  part. 
S&P  did  not  specifically  recommend 
that  OFHEO  adopt  this  approach  in  the 
stress  test. 

OFHEO  agrees  that  S&P's 
methodology  is  appropriate  for 
analyzing  differential  impact  of  large 
and  small  loans  on  potential  credit 
losses  in  mortgage  security  pools. 
However,  no  one  multifamily  loan 
default  could  have  a  significant  impact 
on  total  losses  or  capital  for  either 
Enterprise.  For  that  reason,  OFHEO 


decided  not  to  propose  any  measure  of 
loan  size  as  an  explanatory  variable  in 
the  multifamily  default/prepayment 
model. 

(b)  Explanatory  Variables  in  the  Five 
Multifamily  Prepayment  Equations 

As  explained  above,  the  multifiamily 
model  uses  five  loan  prepayment 
equations  to  identify  unique  product 
type  and  life-cycle  characteristics.  This 
approach  is  consistent  with  Freddie 
Mac's  and  MRAC's  comments  on 
accoimting  for  mortgage  product  types 
and  terms  in  the  default  and 
prepayment  models.  There  are  some 
differences  in  explanatory  variables 
across  these  five  equations,  which  are 
disciissed  below. 

(1)  Prepayment  Option  Value 

As  discussed  earlier,  OFHEO 
proposes  to  use  the  relative  interest  rate 
spread  to  measure  the  prepayment 
option  value  (mortgage  premium  value) 
for  prepayments,  llie  relative  spread  is 
the  ratio  of  the  difference  between  the 
coupon  rate  and  the  current  market 
interest  rate  to  the  coupon  rate.  To 
accoimt  for  the  asymmetry  of  effects 
from  increases  and  decreases  in  interest 
rates,  the  spread  is  split  into  two 
variables.121  Que  jg  active  if  current 
market  interest  rates  are  above  the 
mortgage  coupon  rate,  and  the  other  is 
active  if  current  market  rates  are  below 
the  mortgage  coupon  rate.  Decreased 
interest  rates  increase  refinancing 
speeds.  Increased  interest  rates  decrease 
both  normal  refinancings  and  cash-out 
refinancings.  Cash-out  refinancings  are 
refinancings  in  excess  of  the 
outstanding  indebtedness.  They  are 
used  to  achieve  a  desired  debt-to-equity 
ratio  in  the  property  as  explained  below 
in  the  discussion  of  current  LTV. 
Relative  spread  variables  appear  in  all 
prepayment  equations  except  for  the 
balloon  and  post-balloon  payoff 
equations.  At  balloon  maturity,  all 
spreads  become  irrelevant,  because 
borrowers  are  contractually  obligated  to 
pay  off  or  refinance  the  property. 

for  the  ARM  prepayment  equation, 
the  relative  spread  variable  is  calculated 
by  comparing  the  coupon  rate  to  the 
ciurent  market  rate  on  fixed-rate  loans, 
rather  than  to  the  market  rate  for  ARMs. 
This  approach  accounts  for  any 
incentive  to  refinance  into  a  fixed-rate 
loan.  Because  there  are  no  yield- 
maintenance  terms  or  special  incentives 
to  refinance  ARM  loans  when  interest 
rates  fall,  the  stress  test  includes  one 
spread  variable  that  captures  both 


increases  and  decreases  in  interest  rates. 
In  addition,  the  stress  test  does  not 
distinguish  between  life-cycle  periods 
for  ARMs;  just  one  prepayment  equaticm 
is  estimated. 

(2)  Current  LTV 

Another  important  issue  in  modeling 
multifamily  loans  is  the  propensity  of 
investors  in  multifamily  properties  to 
refinance  mortgages  over  time  to 
increase  their  debt  (leverage)  ratios,  and 
thus  increase  returns  on  invested 
equity."2  To  capture  the  borrowers' 
abiUty  to  qualify  for  a  new  loan  and  the 
incentive  to  adjust  debt-to-equity  ratio, 
the  proposed  stress  test  includes  current 
LTV  as  an  additional  explanatory 
variable.  If  the  current  LTV  falls, 
investors  have  more  incentive  to  prepay 
and  are  more  likely  to  find  a  lender 
willing  to  refinance  the  property. 

(3)  Prepayment  Option  Value  in  the 
Yield-Maintenance  Period 

During  the  yield-maintenance  period, 
borrowers  may  prepay,  but  they  must 
continue  to  provide  the  contractual 
yield  imtil  the  yield-maintenance  period 
expires.  Thus,  a  prepayment  in  the 
yield-maintenance  period  can  be 
expensive,  particularly  in  the  early 
years  of  a  mortgage.  The  more  years  to 
go  in  the  yield-maintenance  period,  the 
greater  thefee.^^a  Jq  capture  the 
declining  financial  cost  of  prepayment 
throughout  the  yield-maintenance 
period,  OFHEO  proposes  a  variable 
measuring  years  remaining  imtil  the  end 
of  the  yield-maintenance  period.  This 
variable  appears  in  the  prepayment 
equation  for  fixed-rate  loans  in  the 
yield-maintenance  period.  *** 

(4)  Prepayment  Option  Value  in  the  Pre- 
Balloon  Period 

Diuing  the  pre-balloon  period, 
borrowers  are  uncertain  about  the  level 
of  market  interest  rates  at  the  future 
balloon  point.  Hence,  borrowers  may  be 
willing  to  pay  in  order  to  lock  into  a 
favorable  interest  rate,  rather  than  take 


*"  Such  explicit  bifurcation  is  not  required  for 
the  single  family  prepayment  equations  because  the 
categorical  nature  of  the  spread  variable  used  there 
allows  for  asymmetric  effects. 


"» See  Jesse  M.  Abraham  and  H.  Scott  Theobald. 
"Commercial  Mortgage  Prepiayments,"  in  Frank 
Fabozzi  and  David  Jacob,  The  Handbook  of 
Commercial  Mortgage-Backed  Securities,  New 
Hope,  PA:  Frank  J.  Fabozzi  Associates,  55-74 
(1997). 

"3  Because  this  effect  runs  counter  to  the  effect 
of  the  call  option  value,  OFHEO  researched  the 
possibility  of  a  joint  effect  of  the  years-to-go  and  the 
rate  drop  variables.  The  fixed  effects  of  the  years- 
to-go  variable  proved  to  be  a  better  predictor  of 
actual,  historical  prepayments  during  yield 
maintenance  periods. 

"*  For  loans  with  true  prepayment  prohibitions, 
or  "lock-outs,"  the  variable  is  set  equal  to  the 
maximum  number  of  lockout  years  throughout  the 
lockout  period.  See  section  3.5.4.3,  Procedures,  of 
the  proftosed  Appendix  to  12  CFR  part  1750, 
subpart  B  for  details. 
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their  chances  with  possible  adverse 
interest  rate  movements.  This  risk 
aversity  with  respect  to  interest  rate 
movements  prior  to  the  time  of  balloon 
maturity  gives  rise  to  an  additional 
financial  value  bom  early  prepayment. 
OFHEO  proposes  two  explanatory 
variables  to  captiue  the  effect  of  risk 
aversity  on  prepayment  rates  in  the  pre- 
balloon  period.  They  measure  the 
additional  effects  of  the  primary 
prepayment  option  variable-relative 
spread-when  it  is  in  the  money  (market 
interest  rates  are  lower  than  the 
mortgage  coupon  rate). 

TTie  first  variable  provides  an 
additional  effisct  for  interest  rate  drops 
in  the  year  immediately  prior  to  the 
balloon  year,  and  the  second  provides 
for  a  separate,  additional  effect  for 
interest  rate  drops  in  the  second  year 
prior  to  the  balloon  year.  These  two 
variables  allow  for  increased  incentives 
to  refinance  if  the  prepayment  option  is 
in  the  money  in  the  period  leading  up 
to  balloon  expiration.  They  capture  the 
risk  aversity  of  borrowers  with  respect 
to  future  interest  rate  changes  as  balloon 
matxuity  approaches. 

(5)  Balloon  and  Post-Balloon  Payoffs 

HUD  commented  that  OFHEO  should 
model  the  value  of  the  refinancing 
option  at  the  balloon  point  on  balloon 
mortgages  because  the  lender  often  has 
a  contractual  obligation  to  refinance  at 
the  borrower's  option.  OFHEO  agrees 
that  payoffs  at  the  balloon  point  are 
different  bom  prepayments  before  the 
maturity  date,  but  has  found  that  the 
lender  generally  does  not  have  an 
imconditional  contractual  obligation  to 
provide  new  funding  if  the  borrower 
requests  it.  Payoff  of  the  balloon  loan 
(generally  by  new  borrowing  to 
refinance  the  property)  is  contractually 
required  at  term.  If  the  borrower  is 
successful  at  finding-new  financing  at 
that  point,  the  event  that  appears  in 
Enterprise  records  is  a  payoff  of  the 
original  loan  and  not  a  prepayment. 
Despite  the  contractual  requirement  of 
balloon  payoff,  not  all  loans  terminate  at 
the  balloon  point."' Generally,  balloon 
loans  are  extended  beyond  the  maturity 
date  because,  although  the  property  has 
weak  financials,  lenders  are  unwilling 
to  initiate  foreclosure  on  loans  that  have 
been  making  payments  at  the  original 
coupon  rate.  To  capture  the  ability  of 
miUtifamily  borrowers  to  obtain  new 


>"  See  Elmer  and  Haidorfer,  "PrepaymenU  of 
Multlfamily  Mortgage-Backed  Securities,"  The 
journal  of  Fixed  Income.  March  1997.  50-63 
(pointing  out  that  not  all  loans  terminate  at  balloon 
point):  Abraham  and  Theobald,  op.  cit.  (referring  to 
this  phenomenon  as  extension  risk).  OFHEO 
confirms  the  existence  of  post-balloon  loans  In 
Enterprise  portfolios. 


loans  at  balloon  expiration,  and. 
therefore,  to  pay  off  the  original 
mortgage,  the  model  includes  a  variable 
similar  to  the  joint  probability  variable 
used  in  the  default  equations— the  joint 
probability  that  current  DCR  and  LTV 
values  are  sufficient  to  qualify  for  a  new 
mortgage.  This  is  the  only  variable  used 
in  the  pay-off  equation  for  balloon 
mortgages,  and  it  is  based  on  minimum 
qualification  criteria  for  multifamily 
mortgages,  LTV  S  0.80  and  DCR  S  1.20. 

(6)  Effect  of  Fixed-Rate  Loan  Interest 
Rates  on  ARM  Prepayments 

A  final  variable  included  in  the  ARM 
prepayment  equation  is  the  market  rate 
on  fixed-rate  loans.  This  variable 
accoimts  for  incentives  to  refinance 
ARM  loans  into  fixed-rate  loans  to  avoid 
future  uncertainty  regarding  interest  rate 
movements.  If  the  FRM  rate  is  high, 
borrowers  expect  interest  rates  to  drop 
in  the  future  and  are  likely  to  delay 
prepayment  of  ARMs.  Likewise,  when 
interest  rates  are  low — ^regardless  of  the 
spread  between  FRM  and  ARM  rates- 
there  is  an  incentive  to  refinance  into  a 
fixed-rate  product  to  avoid  potential 
increases  in  future  interest  rates. 

6.  Loss  Severity 

Loss  severity  is  the  net  cost  to  an 
Enterprise  of  a  loan  default.  The  three 
major  cost  categories  are  loss  of  loan 
principal  transaction  costs  at  both 
foreclosiue  and  disposition,  and  asset 
funding  costs  throughout  the  process. 
The  net  cost  is  determined  by  crediting 
against  these  costs  the  revenues 
associated  with  the  defaulted  loan.  The 
major  revenues  are  proceeds  from  the 
property  sale  and  from  mortgage 
insurance  or  other  forms  of  credit 
enhancement. 

In  determining  how  to  model  loss 
severity  in  the  stress  test,  OFHEO 
considered  the  following  issues: 

1.  what  general  approach  to  take  in 
modeling  loss  severity, 

2.  whether  the  stress  test  should 
model  individual  cost  and  revenue 
elements  of  loss  severity  or  model 
severity  as  one  single  measiue, 

3.  what  explanatory  variables  should 
be  included  explicitly  in  modeling  loss 
severity,  and 

4.  an  appropriate  house  price  index 
for  real  estate  owned  (REO) 
properties.*^" 

a.  General  Approach  to  Modeling  Loss 
Severity 

In  the  ANPR,  OFHEO  discussed  four 
general  approaches  to  estimating  the 
separate  effects  of  explanatory  variables 


mREO  properties  are  properties  acquired  as  a 
nsult  of  foreclosure  or  similar  action. 


on  loss  severity.  One  approach  is  to  use 
a  multivariate  statistical  model  to 
estimate  the  separate  effects  of 
explanatory  variables  on  total  loss 
severity  rates.  A  second  approach  is  to 
use  statistical  models  relating  the 
individual  elements  of  loss  severity  to 
explanatory  variables.  A  third  approach 
would  set  fixed  parameters  for  the 
elements  of  loss  severity  (foreclosiue 
costs,  carrying  costs,  and  sales  prices), 
while  allowing  final  loss  severity  rates 
to  vary  based  on  other  factors  such  as 
the  presence  of  private  mortgage 
insurance.  A  fourth,  relatively  simple 
approach  would  be  to  assume  that  all 
defaulted  loans  face  a  fixed  and  equal 
level  of  loss  severity. 

(i)  ANPR  Comments 

ACB  and  MRAC  encouraged  OFHEO 
to  use  a  multivariate  statistical  model  of 
loss  severity.  ACB,  apparently  assuming 
the  stress  test  would  include  a  statistical 
model  of  defaults,  stated  that  "[i]t  is  not 
a  rational  allocation  of  resources  to 
develop  a  sophisticated  model  of 
mortgage  defaults  and  then  to  apply  a 
rule-of-thimib  percentage  to  the  impaid 
principal  balances."  S&P  described  its 
use  of  data  from  the  Great  Depression  as 
the  basis  for  stress  tests  it  uses  to  rate 
single-family  mortgage  pools.  Freddie 
Mac  recommended  that  OFHEO  use 
average  loss  severity  rates  from  the 
benchmark  loss  experience,  adjust  them 
to  account  for  the  stress  test  interest  rate 
environment,  and  apply  additional 
adjustments  for  various  property  types. 

(ii)  OFHEO's  Response 
OFHEO  believes  that  a  statistical 
■  model  is  the  best  approach  to  take  into 
account  loan  seasoning  and  the  dynamic 
nature  of  economic  changes  in  the  stress 
period.  OFHEO  agrees  with  ACB  that  it 
would  be  inappropriate  to  develop  a 
sophisticated  default  model  and  then  to 
apply  a  rule-of-thumb  percentage  to  the 
UPB  to  determine  loss  severity.  At  the 
same  time,  OFHEO  recognizes  that 
developing  statistical  models  of  each 
loss  element  is  urmecessarily  complex. 
Based  on  its  analysis  of  the  available 
information,  OFHEO  proposes  a  two- 
part  model  for  single  family  loss 
severity:  a  statistical  equation  for  loss  of 
loan  principal  and  fixed  parameters  for 
the  other  cost  elements.  Specifically,  the 
statistical  model  developed  by  OFHEO 
estimates  loss  of  loan  principal  as  a 
function  of  loan  seasoning-updating  the 
original  LTV  using  HPI  growth  rates  and 
loan  amortization.  For  multifamily  loss 
severity.  OFHEO  proposes  to  use  only 
fixed  cost  element  values.  The  rationale 
for  this  is  explained  below  under 
section  HI.  A.7.,  Relating  Losses  to  the 
Benchmark  Loss  Ex]}erience. 
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The  approach  outlined  by  S&P  would 
not  be  appropriate  for  OFIffiO's  stress 
test  because  it  does  not  adjust  for  loan 
seasoning  or  provide  for  a  reasonable 
relationship  to  the  benchmark  as 
required  by  the  1992  Act.  However, 
consistent  with  the  S&P  approach,  the 
stress  test  does  provide  for  a  greater 
than  average  drop  in  house  prices  for 
foreclosed  properties.  As  discussed 
below,  under  section  HI.  A.6.  b.. 
Elements  of  Loss  Severity  Modeled,  the 
stress  test  uses  a  statistical  equation  to 
model  the  expected  decline  in  values  on 
foreclosed  properties,  which  will  be 
greater  than  the  decline  in  property 
value  associated  with  HPI  assimiptions 
used  in  the  stress  test.  In  addition,  as 
discussed  later  under  section  III.  A.7., 
Relating  Losses  to  the  Benchmark  Loss 
Experience,  the  stress  test  adds  an  extra 
loss  factor  to  relate  stress  test  property 
value  loss  to  the  actual  experience  of  the 
four-State  benchmark. 

OFHEO  agrees  that  Freddie  Mac's 
recommended  approach  is  simpler  than 
using  a  statistical  model.  However,  an 
empirically  based  statistical  model  is 
more  versatile  and  flexible,  allowing  the 
stress  test  to  reflect  loss  severity  rates 
appropriate  for  each  Enterprise's  mix  of 
loans  and  the  stress  test  interest  rate 
environment.  OFHEO  proposes  a  hybrid 
approach  that  retains  the  simplicity  of 
fixed  cost  factors  for  most  severity 
elements,  while  developing  a  more 
sensitive  measure  of  property  value,  the 
element  most  affected  by  pre-stress  test 
loan  seasoning. 

OFHEO  does  not  propose  at  this  time 
to  take  property  type  differences  into 
account  in  stress  test  loss  severity  rates, 
as  suggested  by  Freddie  Mac.  AlOiough 
OFHEO  finds  higher  loss  severity  rates 
for  investor-owned  properties, 
accounting  for  this  effect  would  increase 
significantly  the  number  of  loan  group 
records  used  for  starting  books  of 
business  in  the  stress  test.  Given  the 
small  percentage  of  Enterprise  portfolios 
that  investor-owned  loans  comprise, 
OFHEO  felt  that  the  added  complexity 
was  not  justified  by  the  benefits  of 
calculating  severity  rates  for  owner- 
occupied  and  investor-owned  single 
family  loans  separately.  Therefore, 
OFHEO  does  not  propose  to  apply  risk 
multiples  for  investor-owned  properties 
in  determining  loss  severities.  Rather, 
the  single  set  of  cost  elements  used  in 
the  stress  test  are  determined  by 
Enterprise  experience  with  all  single 
family  property  types  combined. 

b.  Elements  of  Loss  Severity  Modeled 

In  addition  to  asking  whether  OFHEO 
should  use  a  statistical  model  of  loss 
severity,  the  ANPR  asked  whether  the 
stress  test  should  model  loss  severity  as 


a  single  value  or  model  the  various  cost 
and  revenue  elements  of  severity 
separately. 

All  ANPR  commenters  favored,  at 
varying  levels,  an  element-by-element 
analysis.  The  VA  recommended  that  the 
stress  test  model  the  amount  and  timing 
of  both  the  cost  and  the  revenue 
elements  of  loss  severity  to  provide 
more  accurate  estimates  of  Enterprise 
cash  flows.  HUD  recommended  diat  the 
loss  severity  model  include  certain 
individual  cost  elements,  all  of  which 
would  be  valued  separately  by  the 
proposed  severity  module.  NAR  stated 
that  "the  modeling  of  loan  loss  severity 
should  only  include  those  factors  that 
are  independent  of  incidence  of  default" 
and  emphasized  the  importance  of 
modeling  time  in  default  separately.  In 
contrast,  Freddie  Mac  stated  that 
defaults  and  severity  are  products  of  the 
same  underlying  characteristics  and 
economic  factors.  Freddie  Mac 
suggested  that  stress  test  severity 
calculations  differentiate  loans  by 
original  LTV  and  coupon  class  and  by 
product  type  distinctions.  In  addition, 
Freddie  Mac  favored  using  the  rate  of 
loss  of  principal  balance  from  the 
benchmark  loss  experience. 

ACB  supported  using  a  sophisticated 
model  of  loss  severity,  which  would, 
presumably,  require  breaking  down 
severity  into  its  constituent  parts  for 
analysis  and  modeling.  MRAC  suggested 
separate  analysis  of  the  elements  of  loss 
severity,  including  the  estimated  sale 
proceeds,  holding  time,  monthly 
holding  costs,  and  costs  of  sale. 

OFHEO  agrees  with  the  commenters 
that  the  stress  test  should  model 
individual  cost  and  revenue  elements 
separately,  rather  than  n^odel  them 
together  as  a  single  cost  category.  Such 
an  approach  allows  the  stress  test  to 
model  the  interrelationship  of  those 
elements  that  significantly  effect  loss 
severity.  Accordingly,  OFHEO  proposes 
to  model  elements  in  three  principal 
groupings:  (1)  loss  of  loan  principal 
balance,  (2)  transaction  costs  (e.g., 
expenses  related  to  foreclosure,  and 
property  holding  and  disposition 
expenses),  and  (3)  funding  costs  on  non- 
earning  assets.  OFHEO  believes  that 
measuring  elements  in  these  groupings 
is  necessary  to  accommodate  differences 
in  the  timing  of  various  elements  of  loss 
severity  and  differences  in  the  pre-stress 
test  seasoning  of  loans.  Each  cost  or 
revenue  factor  is  applied  atone  of  the 
following  three  points  in  time  (each  in 
terms  of  months  from  date-of-default): 
time  of  loan  repurchase  (for  loans  in 
seciuity  pools)  or  bad-debt  write  off  (for 
retained  loans);  time  of  foreclosure 
completion;  and  time  of  foreclosed 
property  disposition. 


In  addition,  consistent  with  Freddie 
Mac's  comment,  OFHEO's  proposed  loss 
severity  calculations  differentiate  by 
LTV  and  coupon  class.  They  also 
include  product  distinctions  where 
those  distinctions  involve  FHA/VA 
insurance,  interest- rates  and 
amortization  terms.  The  amoimt  of  the 
loss  of  loan  principal  balance  is 
sensitive  to  loan  amortization.  Because 
15-year  mortgages  amortize  relatively 
early  and  more  quickly,  their  predicted 
losses  are  much  less  than  those  on 
otherwise  comparable  30-year 
mortgages. 

(i)  Loss  of  Principal  Balance 

A  critical  element  of  loss  severity  is 
loss  of  loan  principal  balance,  i.e.,  the 
difference  between  the  outstanding 
principal  balance  on  the  loan  at  the  time 
of  default  and  the  sale  price  of  the 
foreclosed  property.  This  loss  occurs 
because  of  general  declines  in  local 
housing  values,  the  depreciation  of  the 
individual  property,  and/or  discounts 
required  to  sell  properties  with 
"foreclosure"  labels.  To  calculate  this 
loss,  the  stress  test  uses  a  statistical 
model  of  the  historical  relationship 
between  actual  loss  of  principal  balance 
on  loans  that  have  defaulted  and  the 
loss  of  principal  balance  predicted 
solely  by  calculating  amortization  on 
the  loan  and  updating  the  property 
values  with  the  HPI.  Sale  proceeds  are 
then  calculated  as  UPB  minus  the 
estimated  loss  of  principal  balance. 
Proceeds  vary  wiih  differences  in  house- 
price  appreciation  and  loan  terms. 

(ii)  Transaction  Costs 

The  stress  test  includes  two 
transaction  cost  elements  in  loss 
severity  calculations:  foreclosure/legal 
expenses,  and  property  holding  and 
disposition  costs. '^7  Property  holding 
and  disposition  costs  are  combined  in 
the  proposed  stress  test  because  they  are 
both  expensed  at  the  time  of  property 
disposition.  OFHEO  proposes  to  use 
averages  of  these  cost  elements — in 
percent  of  outstanding  principal 
balance — from  all  Enterprise  experience 
with  foreclosure  and  REO  properties. 

OFHEO  did  not  follow  Freddie  Mac's 
recommendation  to  use  all  cost 
elements  directly  from  the  benchmark 
loss  experience  for  transaction  costs, 
because  the  stress  test  is  national  in 
scope.  Therefore,  it  is  appropriate  to 
have  a  national  blend  of  institutional 
factors  such  as  foreclosure  costs, 
property  management  fees,  and  sales 


127  Legal  expenses  are  domiiuted  by  foreclosure 
costs,  but  they  also  include  costs  associated  with 
gaining  releases  bom  borrower  bankruptcy  stays 
and  property  evictions. 


Federal  Register / Vol.  64,  No.  70 /Tuesday,  April  13,  1999 / Proposed  Rules 


18141 


expenses,  rather  than  the  four-State 
blend  from  the  benchmark  experience. 

(iii)  Funding  Costs 

Funding  costs  are  considered  an 
element  of  loss  severity  because  the 
Enterprises  must  fimd  non-earning 
assets:  first  the  defaulted  loans,  and 
then  the  REO  properties.  In  its  ANPR 
comments,  Freddie  Mac  suggested  that 
funding  costs  should  be  measured  at  the 
mortgage  interest  rate  for  the  period 
from  date  of  default  to  foreclosure 
completion.  OFHEO  agrees  that  the 
stress  test  should  model  funding  costs. 
However,  Freddie  Mac's  recommended 
approach  ignores  funding  costs  during 
the  REO  time  period  and  would  provide 
inacauate  measiu%s  of  funding  costs 
during  the  delinquency/default  period. 
In  the  down-rate  scenario  of  the  stress 
test,  using  the  mortgage  coupon  rate  for 
funding  costs  would  overstate  funding 
costs,  while  in  the  up-rate  scenario  it 
would  understate  funding  costs. 

With  one  exception,  the  stress  test 
measures  asset  funding  costs  through 
present-value  discounting  techniques, 
rather  than  computing  explicit  interest 
charges.  Therefore,  all  severity  elements 
are  discounted  by  a  cost-of-funds  rate  to 
produce  the  present  value  of  each 
element  in  the  month  of  defiault, 
regardless  of  when  it  may  ocau  after 
that  date.  Cash  flow  discoimting 
provides  a  consistent  method  of 
accounting  for  all  timing  issues 
involving  cash  flows  from  mortgage 
default  to  property  disposition. 

The  one  exception  to  the  rule  of 
calculating  funding  costs  through 
present-vdue  discoimting  techniques  is 
the  explicit  cost  of  covering  interest 
passed  through  to  investors  in 
seciuitized  loans  (mortgage-backed 
securities).  These  passthroughs  occur 
for  the  first  four  months  of  loan 
delinquency,  during  which  time  the 
stress  test  uses  the  passthrough  rate  (the 
interest  rate  paid  to  holders  of  the 
securities)  to  calculate  the  asset  funding 
cost.  After  the  fourth  month,  when  the 
loans  have  been  repurchased  from 
security  pools  and  placed  in  Enterprise 
retainml  portfolios,  the  stress  test  treats 
these  defaults  identically  to  defaults  in 
retained  portfolios. 

(iv)  Factors  Not  Modeled 

ANPR  commenters  suggested  several 
explanatory  factors  that  are  not  included 
in  the  proposed  single  family  loss 
severity  model.  These  include 
distinctions  based  on  State  foreclosure 
laws,  household  liqmdity,  and  the 


presence  of  private  mortgage 
insurance.*" 

(a)  State  Foreclosure  Law  Diflierences 

Freddie  Mac  suggested  that  OFHEO 
not  make  State-level  distinctions  in  loss 
severity  calculations,  explaining  that 
attributing  "differences  in  loss  rates  by 
states  would  approach  undue  intrusion 
and  inappropriate  micromanagement  of 
the  Enterprises."  In  contrast,  NAR 
recommended  that  OFHEO  make  State 
distinctions. 

Although  foreclosure  time-frames  and 
costs  may  vary  based  on  State  law  and 
practice,  OFffilO  agrees  with  Freddie 
Mac  that  it  would  be  inappropriate  to 
model  State-level  differences.  First, 
these  differences  do  not  represent  loan 
characteristics,  and,  therefore,  under 
OFHEO's  approach  to  selecting 
variables  to  apply  in  the  stress  test,  they 
are  not  appropriate.  Second,  if  OFHEO 
were  to  allow  for  State-level  differences 
in  credit  costs,  the  stress  test  would, 
essentially,  be  establishing  State-, 
specific  capital  requirements  based 
upon  nuances  of  State  law.  OFHEO 
would  need  to  monitor  developments  in 
the  many  different  State  laws  over  time 
to  adjust  the  parameters  of  the  stress 
test.  Third,  the  fact  that  the  stress  test 
uses  loan  data  aggregated  at  the  Census 
division  level  means  that  much  of  the 
variabiUty  in  foreclosiue  costs  observed 
at  the  State  level  disappears. 

(b)  Independence  of  Loss  Severity  Rates 
From  Default  Rates 

Freddie  Mac  commented  that  default 
and  loss  severity  are  products  of  the 
same  underlying  factors,  most 
particularly  original  LTV  and  property 
value  appreciation  over  the  life  of  the 
mortgage.  NAR  recommended  that  the 
loss  severity  model  "only  include  those 
factors  that  are  independent  of  the 
incidence  of  default."  OFHEO  agrees 
with  Freddie  Mac  on  this  point,  because 
OFHEO's  research  indicates  that  loan 
seasoning  has  an  important  impact  upon 
severity  rates  that  is  independent  of  its 
impact  on  defaults.  The  use  of  loan 
seasoning  in  the  stress  test  reflects 
differences  in  loss  severity  across  loans. 
This  approach  is  also  consistent  with 
NAR's  comment,  because  estimating  the 
impact  of  seasoning  on  loss  severity 
independentiy  from  its  impact  on 
defaults  avoids  duplicating  seasoning's 
effect  on  credit  losses. 

(c)  Household  Liquidity 

NAR  stated  that  Uquidity  of  the 
household  imder  stress  is  an  important 


'^  Although  private  mortgage  insurance  is  not  an 
explanatory  variable,  proceeds  from  such  insurance 
are  accounted  far  in  the  severity  calculation. 


factor  in  the  loss  severity  equation. 
OFHEO  notes  that  for  the  single  family 
loss  severity  analysis,  the  stress  test 
considers  housing-related  liquidity  of  a 
household  through  loan  seasoning.  That 
is,  updating  the  LTV  provides  some 
indication  of  the  ability  of  borrowers  to 
sell  or  borrow  against  tiieir  properties  in 
order  to  provide  liquidity.  However,  the 
stress  test  does  not  account  directiy  for 
non-housing  wealth  or  liquidity  of 
borrowers.  It  is  unclear  how  these 
factors  could  be  measured  or  estimated 
acciuately. 

(d)  Private  Mortgage  Insurance 

NAR  also  commented  that  the 
presence  of  private  mortgage  insiuance 
is  a  variable  that  can  influence  the  time 
to  foreclosure  and  therefore, 
presumably,  holding  costs.  OFHEO, 
however,  has  found  insufficient 
evidence  that  the  presence  of  mortgage 
insurance  has  any  meaningful  impact  on 
foreclosing  time.  Both  Enterprises 
submit  their  ovm  foreclosure  time 
guidelines  to  seller/servicers,  which  are 
independent  of  the  presence  of  mortgage 
insurance.  Accordingly,  the  presence  of 
private  mortgage  insurance  is  not 
included  as  a  variable  in  the  loss 
severity  equations. 

This  issue  is  distinct  from  the 
question  of  how  OFHEO  should  account 
for  private  mortgage  insurance  proceeds 
in  the  loss  severity  calculations.  Several 
commenters  noted  that  the  loss  severity 
calculation  should  deduct  mortgage 
insurance  proceeds  from  losses  on  loans 
covered  by  such  insurance.  OFHEO 
agrees  that  the  loss  severity  calculation 
should  account  for  mortgage  insurance 
proceeds.  This  issue  is  discussed 
extensively  in  section  ni.C,  Mortgage 
Credit  Enhancements. 

c.  REO  House  Price  Index 

hi  the  ANPR.  OFHEO  asked  what 
price  index  would  be  appropriate  for 
REO  properties.  The  question  arose 
because  defaulted  loans  generally  have 
lower  house-price  appreciation  rates 
than  the  market  average,  which  is 
captured  by  HPI  growth  over  time.  After 
considering  the  ANPR  comments  and 
OFHEO's  own  research,  OFHEO 
proposes  an  equation  to  relate  actual 
declines  in  value  for  REO  properties  to 
changes  in  the  HPI.  This  approach, 
which  is  described  in  section 
3.5.3.3.3.1,  Calculate  Proceeds  from 
Property  Sale,  of  the  Regulation 
Appendix,  provides  the  information 
needed  to  predict  accurately  the  loss  of 
loan  principal  balance  in  loss  severity 
calculations,  but  avoids  the  added 
complexity  of  creating  a  separate  index. 

AQ  five  commenters  that  addressed 
this  issue  recognized  that,  without 
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adiustment,  the  HPI  would  not  provide 
an  adequate  measure  of  REO  price 
changes.  However,  none  recommended 
creation  of  a  separate  REO  index.  Four 
commenters  (MRAC.  ACB,  VA,  and 
Freddie  Mac)  recommended  modifying 
the  general  price  index.  N4RAC 
suggested  that  a  general  HPI  be  used  in 
conjunction  with  analysis  of  yariances 
of  prices  to  determine  whether 
foreclosure  prices  have  experienced 
slower  appreciation  or  greater 
depreciation  than  the  market  average. 
ACB  suggested  that,  rather  than 
developing  an  REO  price  index,  OFHEO 
study  the  "left  tail"  of  the  distribution 
of  house  prices  in  general.  The  term 
"left  tail"  refers  to  those  houses  with  the 
smallest  appreciation  rates.  S&P 
provided  to  OFHEO  the  rates  of 
property  value  loss  for  foreclosures 
during  the  Great  Depression. 

The  proposed  approach  incorporates  a 
statistical  model  based  upon  an  analysis 
like  that  suggested  by  MRAC  and  ACB. 
The  model  predicts  how  far  into  the  left 
tail  each  REO  property  value  can  be 
expected  to  be,  relative  to  the 
outstanding  mortgage  balance, 
throughout  the  stress  period.  OFHEO's 
proposed  approach  essentially  follows 
the  specific  recommendations  of  MRAC 
and  ACB  for  modification  of  the  HPI. 
The  VA  suggested  using  a  general 
house  price  index,  re-weighted  to 
capture  the  regional  distrioution  of  REO 
properties.  OFHEO  agrees  that  regional 
differences  in  REO  appreciation  rates 
should  be  captured.  The  proposed 
regulation  therefore  incorporates  Census 
division  difTerences  in  historical  HPI 
values  and  historical  measures  of  the 
dispersion  of  house  values  aroimd 
levels  suggested  by  the  HPI.  See  section 
III.A.4.d.,  Property  Valuation. 

NAR  did  not  recommend  a  specific 
approach,  but  cautioned  that  an  REO 
price  index  might  not  be  meaningful  for 
Enterprise  loans,  because  the 
Enterprises  tend  to  sell  REO  properties 
quickly,  thus  limiting  exposure  to 
undue  loss  of  value.  For  that  reason, 
NAR  recommended  that  any  analysis  of 
REO  property  values  be  based  solely  on 
Enterprise  data.  OFHEO  also  concurs 
with  NAR  that  an  REO  price  index  built 
on  non-Enterprise  data  might  be  of 
Umited  usefulness  for  Enterprise  loans. 
Given  the  richness  and  volume  of  the 
Enterprise  data,  and  consistent  with  all 
other  parts  of  the  stress  test,  OFHEO  has 
based  the  model  of  REO  property  values 
on  Enterprise  data.  However,  rather  than 
developing  a  separate  price  index  for 
REO  properties,  the  proposed  stress  test 
models  REO  property  value  as  a 
function  of  the  path  of  the  HPI.  In 
addition,  OFHEO  proposes  to  adjust  the 
resulting  rate  of  loss  of  principal 


balance  rate  to  reflect  the  fact  that  REO 
property  values  in  the  benchmark  loss 
experience  were  lower  in  relation  to  the 
HPI  than  the  REO  property  values  in 
other  Enterprise  experience. 

d.  Multifamily  Loss  Severity 

With  respect  to  loss  severity,  the 
stress  test  uses  the  same  cost  elements 
for  multifamily  loans  as  for  single 
family  loans.  However,  there  is  no  loan 
seasoning,  nor  is  statistical  analysis 
used  to  determine  loss  of  loan  principal 
balance.  All  cost  and  revenue  elements 
of  multifamily  loss  severity  rates  are 
averages  from  Enterprise  experience. 

7.  Relating  Losses  to  the  Benchmark 
Loss  Experience 

The  1992  Act  specifies  that  the  stress 
test  should  apply  rates  of  default  and 
loss  severity  that  are  "reasonably 
related"  to  the  highest  rates  experienced 
by  the  Enterprises  for  a  period  of  at  least 
two  years  in  any  contiguous  areas 
having  at  least  five  percent  of  the 
nation's  population  (the  benchmark  loss 
experience)."®  The  stress  test  satisfies 
this  reasonable  relationship  requirement 
in  the  context  of  two  severe  interest  rate 
environments  that  are  quite  different 
from  the  interest  rate  environment  of  the 
benchmark  loss  experience.  At  the  same 
time,  the  stress  test  also  accounts  for 
appropriate  distinctions  in  credit  risk 
across  loan  types  and  characteristics. 
OFHEO  believes  that  the  multivariate 
mortgage  performance  models 
developed  by  OFHEO  are  the  best 
means  of  specifying  loss  rates  for  the 
wide  variety  of  loans  held  by  the 
Enterprises  under  the  different  interest 
rate  scenarios  specified  in  the  statute. 
However,  for  reasons  explained  below, 
the  models  are  adjusted  to  produce  loss 
rates  that  are  reasonably  related  to  the 
losses  experienced  on  the  30-year  fixed- 
rate,  single  family  mortgages  in  the 
benchmark  time  and  place. 

Both  Fannie  Mae  and  Freddie  Mac 
provided  comments  on  how  to 
implement  a  statistical  model  of 
mortgage  performance  that  would  be 
reasonably  related  to  the  benchmark 
loss  experience.  As  discussed  earlier, 
neither  Faiuiie  Mae  nor  Freddie  Mac 
recommended  a  joint,  multivariate 
statistical  model  of  conditional  default 
and  prepayment  rates.  However,  both 
discussed  how  other  models  could  be 
used  in  the  stress  test  and  commented 
that  a  reasonable  relation  to  the 
benchmark  loss  experience  could  be 
achieved  by  estimating  those  models 
solely  on  data  from  the  benchmark  loss 


experience.*3o  xhey  noted  that  the 
advantage  of  limiting  the  statistical 
sample  in  that  way  is  to  allow  the 
resulting  equations  to  captxire 
benchmark  economic  conditions 
without  having  explicit  explanatory 
variables  for  economic  conditions  in  the 

stress  test. 

The  suggestion  bom  Fannie  Mae  and 
Freddie  Mac  that  the  mortgage 
performance  models  be  estimated  solely 
with  data  from  the  benchmark  loss 
experience,  although  appealing 
conceptually,  turned  out  to  be 
impractical.  The  benchmark  loans 
comprise  too  small  and  homogeneous  a 
set  of  loans  to  estimate  models  for  all 
the  Enterprises'  current  loans.  Using  a 
much  larger  sample  of  historical  loan 
performance  experience  was  important 
when  estimating  the  statistical  models, 
because  it  provided  a  wide  variety  of 
economic  circumstances  and  mortgage 
experience  upon  which  to  base 
estimation  of  the  model  parameters. 
Like  current  Enterprise  loan  portfolios, 
the  samples  used  to  estimate  the 
statistical  equations  include  mortgages 
originated  over  many  years  and 
geographic  locations,  and  having 
distributions  across  other  factors  of 
mortgage  performance — such  as  age, 
coupon  type  or  amortization  terms — ^that 
differ  from  those  of  the  benchmark 
loans. 

The  "reasonable  relationship" 
requirement  of  the  1992  Act  means  that 
the  adverse  credit  stress  of  the 
benchmark  loss  experience  should  be 
reflected  in  the  stress  test  mortgage 
losses.  However,  when  the  mortgage 
performance  models  are  applied 
unadjusted  to  a  pool  of  loans  with  the 
same  characteristics  as  the  benchmark 
loans,  using  interest  rate  and  house- 
price  appreciation  paths  equivalent  to 
those  of  the  benchmark  time  and  place, 
the  resulting  default  and  severity  rates 
are  slightly  lower  than  the  actual  rates 
for  the  benchmark  loss  experience.  This 
result  should  be  expected,  because  the 
mortgage  performance  models  are 
estimated  from  data  on  a  broad  range  of 
historical  experience,  rather  than  just 
data  from  the  benchmark  loss 
experience.  The  benchmark  loss 
experience  was  bom  the  time  and  place 
with  the  worst  mortgage  losses  for  the 
Enterprises.  Therefore  it  is  reasonable  to 
expect  it  to  have  default  and  severity 
rates  somewhat  higher  than  would  be 
predicted  based  solely  upon  the 
explanatory  variables  used  in  the  stress 
test.  For  this  reason,  the  stress  test 


i»igg2  Act,  section  1361(a)(1)  (12  U.SIC 
4611(a)(1)). 


>3apaiinie  N4ae  reconunended  estimation  of  a 
statistical  model  of  total  terminations  and  Freddie 
Mac  recommended  estimation  of  a  statistical  model 
of  ptepa}nnents  only. 
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includes  adjustments  to  the  models  to 
reflect  more  fully  the  additional  stress  of 
the  benchmark  experience. 

OFHEO  proposes  to  relate  losses 
projected  by  the  statistical  equations  to 
the  benchmark  loss  experience  in  two 
ways.  First,  benchmark  house-price 
growth  rates  and  multifamily  (rental) 
market  economic  conditions  that 
coincide  with  the  time  and  place  of  the 
benchmark  loss  experience  are  applied 
to  loans  in  the  starting  portfolio  during 
the  stress  test  period.  Second,  the 
default  and  severity  rates  predicted  by 
statistical  equations  are  increased,  or 
"calibrated."  to  the  benchmark  loss 
experience  rates,  so  that  if  newly 
originated  loans  with  similar 
characteristics  to  those  comprising  the 
benchmark  sample  were  subjected  to  the 
same  economic  ciraunstances  as 
occurred  in  the  benchmark  loss 
experience,  the  statistical  model  of 
mortgage  performance  would  project 
ten-year  cumulative  default  and  average 
severity  rates  equal  to  the  rates  actually 
observed  for  the  benchmark  sample.^^i 
Under  this  approach,  defoult  and  loss 
severity  rates  differ  from  the  benchmark 
rates  only  to  the  extent  interest  rates, 
property  values,  and  loan  characteristics 
are  different  from  the  benchmark 
sample,  or  to  the  extent  adjustments  are 
necessary  to  account  for  other  statutory 
requirements.132  Because  of  the  addition 
of  this  benchmark  "calibration"  factor  to 
default  and  loss  severity  equations,  loss 
rates  for  all  loans  are  slightly  higher 
than  would  otherwise  be  projected. 

Although  the  principles  for 
reasonably  relating  stress  test  losses  to 
the  benchmark  loss  experience  are  the 
same  for  single  family  and  multifanuly 
loans,  the  methods  of  reasonably 
relating  losses  to  the  benchmark  diffiar 
and  are  discussed  separately  below. 

a.  Single  Family  Calibration 

For  single  family  loans,  calibration 
constants  are  added  to  default  and  loss 
severity  rates.^^^  These  constants  are  set 


111  Loans  comprising  the  benchmark  sample  were 
30-year  fixed-rate  loans. 

"2  Differences  in  interest  rates,  property  values, 
and  loan  characteristics  can  have  very  significant 
effects,  however.  The  average  mortgage  credit  loss 
rate  for  the  two  Enterprises  in  the  benchmark 
sample  was  9.4  percent.  In  the  up-rate  scenario  of 
the  stress  test  for  lune  1997,  the  average  loss  rate 
was  1.8  percent,  while  in  the  down-rate  scenario  it 
was  1.4  percent.  The  loss  rate  for  the  benchmark 
sample  does  not  take  account  of  mortgage  insurance 
and  other  credit  enhancements.  Losses  on 
benchmark  loans  after  accounting  for  these  receipts 
%<rould  have  been  seven  percent. 

"'The  calibration  constant  used  in  the  single 
funily  default  rate  equations  is  in  addition  tu  the 
particular  product-type  multiplier  factors  discussed 
earlier.  The  product-type  multipliers  relate  other 
products  to  the  benclunark  30-year  fixed-rate  loans, 
while  the  calibration  constant  relates  all  loans  to 
the  severe  benchmark  loss  experience. 


forth  in  sections  3.5.2.3.2.9  and  3.5.3.3.3 
of  the  Regulation  Appendix.  Their 
development  is  described  in  section 
IV.B.8.,  Consistency  with  the  Historical 
Benchmark  Experience,  of  the  Technical 
Supplement. 

The  calibration  constants  were 
computed  in  three  steps.  First,  all 
benchmark  loans  were  assigned  the 
same  historical  house-price 
experience — the  ten-year  sequence  of 
appreciation  rates  from  the  OFHEO  HPI 
for  the  West  South  Central  Census 
Division,  commencing  in  1984,  first 
quarter.>34  Second,  using  the  statistical 
equations  estimated  on  a  broader 
historical  loan  sample,  OFHEO 
projected  the  ten-year  experience  of 
loans  comprising  the  benchmark 
sample,  computing  the  ten-year 
cumulative  default  rate  and  ten-year 
average  loss  severity  rate.  These  rates 
were  measured  in  the  same  manner  for 
the  benchmark  in  NPRl."*  Third,  these 
aunulative  rates  were  compared  to  the 
actual  cumulative  default  and 
prepayment  rates  computed  for  the 
benchmark  in  NPRl,  and  adjustment 
constants  were  calculated  that,  when 
applied  in  the  models,  would  yield  the 
equivalent  default  and  loss  severity 
rates. 

The  adjustment  constant  for  loss 
severity  rates  is  not  applied  to  the  entire 
loss  severity  rate,  but  rather  to  the  loss 
of  loan  principal  balance  element  of  the 
loss  severity  rate.  The  constant  is 
computed  by  subtracting  the  loss  of  loan 
principal  balance  that  was  predicted  by 
the  single  family  loss  severity  model 
from  the  loss  of  loan  principal  balance 
that  occurred  on  defaulted  loans  in  the 
benchmark  loss  experience.  The  second 
element  of  severity  cost,  transaction 
costs,  was  not  adjusted  to  reflect 
benchmark  conditions.  OFHEO  foimd  it 
more  appropriate  in  a  national  stress 
test  to  use  a  national  blend  of  the 
institutional  factors  such  as  foreclosure 


"'*The  West  South  Central  Census  Division  does 
not  exactly  match  the  four-State  benchmark  region, 
but  its  use  here  to  represent  benchmark  economics 
is  consistent  vnth  OFHEO's  proposal  to  aggregate 
data  based  on  Census  divisions  and  to  apply 
historical  Census  division-level  house  price  growth 
rates  to  season  loans  at  the  beginning  of  the  stress 
test.  What  is  most  important  is  that  the  price  series 
used  to  calibrate  the  statistical  equations  is  the 
same  series  that  will  be  used  in  the  stress  test  itself. 
The  actual  ten-year  house-price  experience  of  the 
West  South  Central  Division  and  the  four-State 
benchmark  area,  1984-1993,  are  very  similar. 

"sxhe  ten-year  cumulative  defeult  rate  was 
computed  as  the  sum  of  original  UPBs  for  defaulted 
loans,  divided  by  the  sum  of  original  UPBs  for  all 
loans  in  the  sample.  The  average  severity  rate  was 
calculated  in  similar  fashion.  Following  the  method 
used  to  identify  the  benchmark  experience,  the 
calibration  procedure  computes  ten-year  debult 
and  severity  rates  for  each  Enterprise  separately, 
and  then  the  two  Enterprise-specific  rates  are 
averaged. 


costs,  property  management  fees,  and 
property  sales  expenses  that  comprise 
this  element  The  third  element  of  loss 
severity  cost,  asset  funding  costs,  enters 
the  stress  test  as  an  imputed  interest 
cost.  As  described  in  more  detail  in 
section  3.5.3  of  the  Regulation 
Appendix,  this  element  is  related  to  the 
benchmark  loss  experience  through  the 
use  of  foreclosure  and  property 
disposition  eyent  timing  from  the 
benchmark  loss  experience.  The  timing 
of  these  events  determines  the  periods 
over  which  funding  costs  are  calculated. 

b.  Relating  Other  Single  Family 
Products  to  the  Benchmark 

In  the  ANPR,  OFHEO  asked  how  to 
relate  other  types  of  mortgages  to  the 
benchmark,  which  was  developed  based 
on  single  family,  30-year,  fixed-rate 
mortgages.  The  commenters'  consensus 
was  that  some  type  of  multiplier 
approach  to  alternative  single  family 
mortgages  should  be  used,  except  for 
ARMs.  These  comments  are  discussed 
below. 

(i)  ANPR  Comments 

NAR  suggested  that  OFHEO  develop 
statistical  models  of  default  for  fixed- 
and  adjustable-rate  mortgages  and  relate 
the  performance  of  other  mortgage  types 
to  them.  NAR  also  pointed  out, 
however,  that  this  type  of  relationship 
might  be  difficult  to  establish  for  new 
mortgage  types  for  which  there  is 
insufficient  historical  experience.  NAR 
suggested  applying  the  benchmark 
default  experience  to  these  loans  rather 
than  measiu'ing  the  difference  in  risk 
from  the  benchmark  experience.  VA 
addressed  the  same  concern,  suggesting 
that  multipliers  should  be  based  on 
historical  periods  in  which  the  other 
mortgage  types  had  significant  shares  of 
the  market.  Specifically,  VA  suggested 
that  measures  of  performance  from 
those  periods  of  other  single  family 
mortgage  types  relative  to  the  30-year, 
fixed-rate  product  could  be  used  to 
impute  the  necessary  performance 
differences  from  the  benchmark  loss 
experience  to  use  in  the  stress  test. 
Freddie  Mac  stated  that  any  default-rate 
multipliers  should  be  based  on  a 
broader  range  of  Enterprise  historical 
experience  than  the  benchmark  time 
and  place. 

Freddie  Mac,  although  recommending 
that  OFHEO  use  simple  multipliers,  also 
raised  a  concern  that  loans  receiving 
multiple  multiplier  factors  could  end  up 
with  unreasonably  high  stress  test 
default  rates.  It  cited,  as  an  example,  a 
balloon  loan  on  an  investor-owned 
condominium.  If  the  stress  test  were  to 
apply  default-rate  multipliers  for  each  of 
these  three  mortgage  type  categories 


18144 


Federal  Register / Vol.  64,  No.  70 /Tuesday.  April  13.  1999 /Proposed  Rules 


(condominium,  investor-owned,  and 
balloon),  the  combined  risk  factor 
premium  could  be  unreasonably  high. 
To  remedy  this  problem,  Freddie  Mac 
recommended  that  the  stress  test 
incorporate  limits  on  the  interaction  of 
risk  factors. 

MRAC  suggested  that,  if  sufficient 
data  were  available,  OFHEO  might 
either  create  historical  tables  of  default 
rates  by'various  loan  characteristics,  in 
order  to  establish  product-type 
multipliers,  or  use  some  type  of 
regression  analysis  to  discern 
performance  differences  among 
mortgage  types.  The  MBA  suggested  that 
multipliers  are  the  best  approach 
because  they  are  currently  used  by  the 
Enterprises  and  therefore  would  provide 
a  simple  way  for  them  to  implement  the 
risk-based  capital  standards. 

OTS  cautioned  that  multipliers  might 
not  be  appropriate  for  ARMs  or  for 
multifamily  loans,  because  the  credit 
loss  experience  of  these  loans  may  not 
correlate  well  with  that  of  fixed-rate, 
single  family  loans.  OTS  recommended 
that  OFHEO  consider  using  separate 
benchmarks  for  different  types  of  loans. 
ACB,  however,  commented  that  there  is 
no  statutory  requirement  to  incorporate 
the  worst  experience  for  each  mortgage 
type  into  the  stress  test,  and  that  a 
multiplier  analysis  for  single  family 
loan  ^pes  would  be  sufficient. 

Consistent  with  its  recommendation 
that  OFHEO  not  develop  a  statistical 
model  of  conditional  default  rates, 
Fannie  Mae  suggested  that  multipliers 
be  applied  to  (cumulative)  loss  rates, 
rather  than  to  conditional  default  rates. 

(ii)  OFHEO's  Response 

The  stress  test  approach  of  adding 
product  type  adjustment  factors  as 
explanatory  variables  in  a  single  family 
default  equation  is  consistent  with  the 
multiplier  approach  recommended  by 
commenters.  However,  the  stress  test 
approach  does  not  have  the 
shortcomings  about  which  some 
commenters  cautioned.  It  relies  upon  a 
broader  historical  ex(>erience  than  the 
benchmark  sample  alone  to  gauge  the 
relative  risk  of  other  mortgage  types, 
and  it  controls  for  the  multiple 
multipliers  problem  outlined  by  Freddie 
Mac.  The  multiple  multipliers  problem 
is  avoided  because  product  type 
adjustment  factors  are  estimated  as  part 
of  the  statistical  default  equation.  The 
equation  computes  the  marginal  impact 
of  each  product  type  after  controlling  for 
all  other  explanatory  variables.  Using 
simple  multipliers  with  limits  on  the 
amount  of  adjustment,  as  recommended 
by  Freddie  Mac,  would  either  be  too 
imprecise  to  reflect  the  relative  risk  of 
the  loans  that  fall  into  multiple  product 


type  categories,  or  else  would  become  as 
complex  as  a  statistical  model  in  order 
to  account  for  all  of  the  conceivable 
combinations  of  product  types. 

OFHEO  agrees  with  the  OTS  comment 
that  a  multiplier  approach  is  not 
appropriate  for  ARMs.  Equations  for 
single  family  default  and  prepayment 
rates  in  the  stress  test  are,  therefore, 
estimated  separately  for  ARMs.  This  is 
appropriate  because  the  adjustable 
payment  features  of  these  loans  create 
unique  incentives  to  either  default  or 
prepay  that  are  not  found  in  other 
mortgage  types.  The  ARM  default 
equation  does,  however,  receive  the 
same  benchmark  calibration  constant 
used  in  the  other  two  single  family 
default  equations.  The  use  of  this 
constant  reasonably  relates  ARMs  to  the 
added  stress  of  the  benchmark  loss 
experience  in  a  maimer  consistent  with 
how  other  single  family  product  types 
are  related  to  the  benchmark  loss 
experience. 

c.  Relating  Multifamily  Mortgage 
Performance  to  the  Benchmark 

In  the  ANPR.  OFHEO  requested 

comment  on  how  the  stress  test 
multifamily  mortgage  performance 
should  be  related  to  the  single  family 
benchmark.  Respondents  to  the  ANPR 
mentioned  the  need  to  capture  the 
different  underwriting  variables  and 
economic  factors  that  would  influence 
multifamily  performance  directly.  They 
warned  against  applying  multipliers  to 
single  family  losses  to  generate 
multifamily  losses.  These  concerns  were 
raised  by  OTS,  MBA,  Fannie  Mae,  and 
Freddie  Mac.  In  addition,  OTS  and 
Fannie  Mae  suggested  that  OFHEO  may 
need  to  explore  options  other  than 
relating  stress  test  credit  losses  on 
multifamily  loans  to  the  single  family 
benchmark. 

OFHEO  agrees  with  the  commenters' 
concerns  about  using  a  simple 
multiplier  approach  for  multifamily 
loans,  and  proposes  instead  a  separate 
statistical  model  of  multifamily 
mortgage  performance  based  on 
multifamily  market  conditions,  property 
financial  characteristics  (DCR  and  LTV), 
and  loan  terms — whether  fully 
amortizing  or  balloon,  or  having  fixed  or 
adjustable  interest  rates.  The  statistical 
model  allows  the  application  of 
OFHEO's  first  principle,  outlined  above 
in  section  in.  A.  5.  e.,  Choice  of 
Explanatory  Variables  for  Default  and 
Prepayment,  for  relating  stress  test 
losses  to  the  benchmark:  using 
economic  conditions  of  the  benchmark 
experience  in  the  stress  test.  OFHEO 
believes  that  multifamily  rent  and 
vacancy  indexes  from  the  benchmark 
time  and  place  provide  the  best  means 


to  relate  starting  multifamily  loan 
portfolios  to  the  benchmark  loss 
experience.  These  indexes  account  for 
the  economic  decline  that  occurred  in 
the  benchmark  region  in  the  economic 
factors  that  affect  multifamily  mortgage 
credit  risk.  Therefore,  the  stress  test 
creates  a  reasonable  relationship  to  the 
benchmark  loss  experience  by  using 
vacancy  rates  from  and  percent  changes 
in  rents  from  the  benchmark  loss 
experience  to  update  property  financials 
(DCR  and  LTV)  throughout  the  stress 
period. 

Because  of  the  small  number  (13)  of 
multifamily  loans  purchased  by  the 
Enterprises  in  the  benchmark  region 
during  1983  and  1984,  it  is  not  possible 
to  compute  calibration  adjustments  like 
those  in  the  single  family  default  and 
severity  equations.  Instead,  OFHEO 
proposes  to  treat  all  defaults  as  full 
foreclosure  events  and  apply  loss 
severity  rates  without  consideration  of 
loan  seasoning.  The  effisct  of  this 
approach  is  to  create  higher  credit  losses 
than  if  the  stress  test  were  to  account  for 
multifamily  defaults  that  are  resolved 
without  foreclosure  and  adjust  severity 
rates  to  accoimt  for  the  age  of  loans. 

Methodologically,  treating  all 
midtifamily  defaults  as  foreclosure 
events  is  consistent  with  OFHEO's 
proposed  approach  to  single  family 
credit  loss  generation  in  the  stress  test 
However.  OFHEO  is  aware  that  use  of 
various  default  resolution  strategies 
other  than  foreclosure  (loss  mitigation) 
played  an  important  role  in  controlling 
multifamily  default  losses  in  the  severe 
environment  of  the  late  1980s  and  early 
1990s.  Therefore,  accounting  for  loss 
mitigation  in  the  stress  test  would  tend 
to  decrease  losses  for  any  given 
economic  conditions.  Treating  all 
defaults  as  foreclosures  for  calibration 
purposes,  rather  than  allowing  for  loss 
mitigation  efforts,  resiUts  in  an  increase 
in  loss  severity — before  application  of 
any  credit  enhancements — of  6.5 
percent  per  defaulting  loan.^'o 

There  is  an  exception  to  the  rule  of 
treating  all  defaults  as  foreclosure 
events  for  Enterprise  loan  programs  that 
require  the  seller/servicer  to  repurchase 
loans  that  become  90-days  delinquent. 
For  loans  in  these  programs,  the 
recorded  "default"  event  at  the 
Enterprises  is  the  poijit  at  which  a  loan 
becomes  90  days  delinquent,  rather  than 
a  foreclosure-like  event  where  the 
Enterprise  obtains  title  to  the  collateral 
property. 


"•The  6.5  percent  flgure  is  arrived  at  by 
multiplying  the  13  percent  of  defaults  resolved  with 
alternatives  to  foreclosure  by  a  50  percent  loss  rate 
reduction  factor. 
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The  stress  test  loss  severity  rate  for 
these  loans  is  39  percent,  i^'  The  39 
percent  loss  severity  rate  reflects 
experience  of  the  Enterprises  during  the 
stressful  conditions  of  the  early  1990s, 
including  approximately  50  percent 
au«s  (or  modifications)  and  50  percent 
foreclosures  on  90-day  delinquencies. 
OFHEO  research  indicates  that  this  is  a 
reasonable  approximation  for  the  stress 
test. 

8.  Inflation  Adjustment 

The  1992  Act  specifies  that,  to  the 
extent  that  the  ten-year  CMT  increases 
by  more  than  50  percent  over  its  average 
for  the  nine  months  preceding  the 
starting  date  of  the  stress  test,  credit 
losses  must  be  adjusted  "to  reflect  a 
correspondingly  higher  rate  of  general 
price  inflation."  *^  In  the  stress  test, 
mortgage  credit  losses  are  not  related  to 
rates  of  general  price  inflation,  but  most 
are  related  to  rates  of  house  price 
inflation.*^'  Implementing  this 
provision  of  the  statute  requires 
consideration  of  the  relationship 
between  interest,  rates,  general  inflation 
rates,  and  house  price  inflation  rates. 

These  relationships  are  complex.  Over 
recent  decades,  changes  in  broad 
inflation  measures  generally  have 
preceded  changes  in  interest  rates  in  the 
same  direction.  And  changes  in  interest 
rates  have  been  accompanied  by 
changes  in  house  price  inflation  rates  in 
the  opposite  dire<^on.  Thus,  over  short 
and  intermediate  periods  of  time, 
interest  rates  and  house  price  inflation 
rates  have  often  moved  divergently.  For 
example,  consider  the  three  five-year 
periods  beginning  in  1975.  From  the 
beginning  of  1975  to  the  end  of  1979, 
the  ten-year  CMT  averaged  about  8 
percent,  while  house  prices  rose  at  an 
11  percent  annual  rate.  In  the  following 
five-year  period,  from  1980  to  1984, 
interest  rates  were  50  percent  higher  (12 
percent),  while  house  price  inflation  fell 
to  4  percent.  Then  in  the  third  five-year 
period,  1985  to  1989,  interest  rates 
declined  to  9  percent,  while  house  price 
gains  accelerated  to  7  percent.^*"  Over 
longer  periods  of  time,  however,  these 
changes  have  tended  to  reverse 
themselves.  For  periods  of  ten  years  or 


"'TTiis  rate  is  discounted  by  12  months  to  reflect 
the  average  time  from  the  debult  date  (30  days  after 
last  paid  installment  date)  to  final  resolution. 

"•1992  Act.  section  1361(a)(2)(E)  (12  U.S.C. 
4611(a)(2)(E)). 

"•Multifamily  credit  losses  are  related  to  rent 
growth  rates.  The  same  adjustment  described  here 
for  house  price  inflation  rates  is  also  made  to  rent 
inflation  rates. 

>*°General  inflation  rates  (based  on  the  CPI) 
followed  a  still  different  pattern.  They  averaged  8 
percent  per  year  during  the  first  five-year  period,  7 
percent  in  the  second,  and  3  percent  in  the  third 
five-year  period. 


more,  higher  (lower)  than  average 
interest  rate  levels  have  generally  been 
associated  with  higher  (lower)  than 
average  rates  of  general  inflation  and 
house  price  inflation. 

In  unusual  environments,  such  as 
those  represented  by  the  economic 
conditions  of  the  stress  test,  average  past 
relationships  between  interest  rates, 
general  inflation  rates,  and  house  price 
inflation  rates  may  not  prevail.  The 
nature  or  cause  of  the  projected 
mortgage  credit  stresses  in  the  stress  test 
are  not  specified  in  the  statute.  They 
could  involve  problems  particular  to 
housing  markets,  such  that  house  price 
behavior  deviates  persistently  from 
general  inflation  patterns.  Or  they  could 
be  focused  on  non-house-price  factors, 
such  as  imemployment,  relocation,  or 
divorce  rates. 

Except  to  the  extent  that  the  ten-year 
CMT  rises  in  the  up-rate  scenario  by 
more  than  50  percent,  the  stress  test 
does  not  project  any  differences  in 
house  price  changes  or  other  sources  of 
credit  stress  in  the  two  interest  rate 
scenarios.  And,  aside  from  the  inflation 
adjustment,  the  specific  pattern  of  bouse 
price  changes  used  in  both  scenarios  is 
not  designed  to  be  consistent  with  any 
particular  pattern  of  interest  rates.  It  was 
chosen  to  replicate  (and  encapsulate  in 
one  variable)  the  overall  level  of  credit 
stress  in  the  benchmark  loss  experience. 

In  order  to  implement  the  statutory 
requirement,  the  stress  test  projects  that 
cumulative  increases  in  house  prices,  a 
component  of  general  inflation,  are 
higher  in  the  up-rate  scenario  by  an 
amount  that  reflects,  percentage  point 
for  percentage  point,  any  positive 
difference  between  the  ten-year  CMT 
and  the  level  corresponding  to  a  50 
percent  increase.  Thus,  for  example,  if 
the  ten-year  CMT  starts  at  6  percent  and 
increases  by  75  percent  to  10.5  percent, 
the  increase  in  excess  of  50  percent  is 
1.5  percentage  points.  The  cumulative 
change  in  house  prices  during  the  up- 
rate  scenario  would  equal  the 
cumulative  change  during  the  down-rate 
scenario  plus  an  upward  adjustment. 
The  adjustment  is  the  amount  needed  to 
reflect  what  the  cumulative  increase 
would  be  if  the  house  price  inflation 
rate  were  1.5  percent  higher,  on  average, 
throughout  the  part  of  the  stress  period 
in  which  the  ten-year  CMT  exceeds  9 
percent.  >** 


141  The  stress  test  would  calculate  the  cumulative 
adjustment  factor  in  this  case  to  be  1.015*14'  so  final 
bouse  price  levels  in  the  up-rate  scenario  would  be 
14.6  percent  higher  than  they  would  be  in  the 
down-rate  scenario.  In  this  formula,  9V«  represents 
the  number  of  years  the  ten-year  CMT  exceeds  9 
percent  by  the  full  1.5  percentage  points  plus  two 
months  to  reflect  the  period  in  which  the  ten-year 
CMT  exceeds  9  percent  by  a  smaller  amount  If  the 


In  recognition  of  the  likely  short-  and 
intermediate-term  divergence  between 
interest  rates  and  house  price  behavior, 
the  stress  test  concentrates  all  of  the 
adjustment  in  the  final  five  years  of  the 
stress  period.  Thus,  house  prices  are 
identical  in  the  two  stress  test  interest 
rate  scenarios  during  the  first  five  years, 
but  increase  much  more  rapidly  in  the 
last  five  years  of  the  up-rate  scenario 
than  they  do  in  the  down-rate  scenario. 

Several  respondents  to  OFHEO's 
ANPR  commented  on  this  issue.  VA 
opposed  any  adjustment,  arguing  that 
while  the  long-term  behavior  of  house 
price  inflation  and  general  inflation  is 
consistent,  the  short-term  relationship  is 
weak,  and  the  relationship  between 
interest  rates  and  house  prices  "is  even 
more  tenuous."  VA  further  agrees  that 
specific  economic  conditions  can 
disrupt  any  general  relationships,  and 
that  an  adjustment  would  be 
inconsistent  with  the  approach  of 
private  rating  agencies.  OFHEO 
beUeves,  however,  that  some  adjustment 
is  required  by  the  statutory  language. 

HUD  argued  that  adjustmg  the  rate  of 
increase  in  house  prices  throughout  the 
stress  period  on  a  one-to-one  basis  with 
general  price  inflation  would  deny  the 
role  of  changes  in  real  interest  rates  over 
time.  HUD  suggested  that  OFHEO 
consider  ciuxent  trends  and  long-run 
relationships  between  real  interest  rates 
and  house  prices.  NAR  suggested  that  a 
one-to-one  relationship  is  appropriate 
for  long-term  assumptions,  and  ACB 
commented  similarly.  OFHEO  believes 
that  its  approach,  which  uses  a  one-to- 
one  relationship  for  the  cumulative 
change  but  concentrates  the  change  in 
the  last  five  years  of  the  stress  period, 
is  not  inconsistent  with  any  of  these 
recommendations. 

Freddie  Mac  recommended  that  house 
price  inflation  should  vary  with  interest 
rates  in  a  one-to-one  relationship,  not 
only  with  respect  to  increases  in  the  ten- 
year  CMT  exceeding  50  percent,  but  also 
with  respect  to  all  interest  rate  changes. 
House  price  inflation  rates  would  be 
based  on  rates  current  at  the  start  of  the 
stress  period  and  rise  or  fall  by  amounts 
equal  to  the  change  in  the  ten-year  CMT 
in  both  scenarios.  Such  an  approach 
could  result  in  more  severe  credit  losses 
in  the  down-rate  scenario  and  very  few 
credit  losses  in  the  up-rate  scenario. 
OFHEO  believes  that  the  stress  test 
should  reflect  the  possibility  that 
substantial  credit  losses  would  occur  in 
either  scenario.  The  recommended 


ten-year  CMT  increases  75  fwrcent  over  the  base 
month,  a  50  percent  increase  will  be  achieved  by 
.-r>oath  eight.  The  full  increase  will  be  achieved  by 
month  12.  For  the  purposes  of  this  calculation,  the 
result  is  the  same  as  it  would  be  if  the  extra  25 
percent  lasted  for  nine  years  and  two  months. 
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approach  also  would  not  have  any 
obvious  relationship  to  the  benchmark 
loss  experience.  Applying  the  approach 
at  the  time  the  benchmark  loans  were 
originated  would  result  in  much 
stronger  house  price  growth  than 
actually  occurred  in  the  benchmark 
area. 

Freddie  Mac  further  argued  that  a 
stress  test  that  incorporated  a  ten-year 
CMT  that  exceeded  the  rate  of  house 
price  appreciation  by  more  than  6.5 
percentage  points  over  a  ten-year  period 
would  be  inconsistent  with  national 
historical  experience  and,  therefore, 
inappropriate.  However,  national 
historical  experience  is  not  an 
appropriate  criterion  for  the  stress  test's 
key  source  of  mortgage  credit  stress. 
Credit  losses  in  the  stress  test  are 
required  to  exceed  national  historical 
experience.  They  are  based  on  the  worst 
regional,  not  national,  experience. i'*^ 
More  importantly,  as  discussed  above, 
house  price  projections  in  the  stress  test 
are  not  designed  to  correspond  to  any 
particular  interest  rate  level.  Rather, 
they  are  simply  a  means  of 
incorporating  an  overall  credit  stress 
level  that  is  comparable  to  the 
benchmark  loss  experience  and  which 
may  reflect  stresses  from  a  variety  of 
non-house  price  sources  not  explicitly 
included  in  the  mortgage  performance 
model. 

•B.  Interest  Rates 

The  1992  Act  specifies  the  level  of  the 
constant  maturity  Treasury  yield  (CMT) 
for  ten-year  securities  during  the  last 
nine  years  of  the  stress  period.^*^ 
However,  only  general  guidance  is 
provided  for  the  levels  of  yields  on 
Treasury  securities  with  different 
maturities.  Also,  yields  on  other 
financial  instruments  are  not  explicitly 
mentioned.  The  behavior  of  yields  on 
financial  instruments  other  than  ten- 
year  Treasury  securities  will  have 
potentially  substantial  and  pervasive 
effects  on  the  Enterprises  during  the 
stress  period.  Those  yields  will 
determine  the  cost  of  new  debt  issued 
and  earnings  on  new  investments,  as 
well  as  the  interest  rates  paid  or  earned 
on  assets,  liabilities,  or  derivatives 
contracts  that  are  tied  to  market  yield 
indexes.  They  will  also  have  a 
significant  effect  on  the  volumes  of 
mortgage  prepayments  and  defaults.  The 
magnitude  of  the  effects  on  an 
Enterprise  during  the  stress  period  will 


x^The  average  ten-year  CMT  exceeded  average 
house  price  growth  in  the  West  South  Central 
Division  during  the  1980s  by  9.5  percentage  points. 
For  the  benchmarli  loss  experience,  the  difference 
was  8.5  percentage  points. 

>«>  1992  Act.  section  1361(a)(2)  (12  U.S.C 
4611(a)(2)). 


depend  greatly  on  the  Enterprise's 
funding  strategies  at  the  start  of  the 
stress  period. 

1.  Yields  on  Treasury  Securities 

a.  Statutory  Requirements 

The  1992  Act  describes  two  interest 
rate  scenarios  (one  rising  and  one 
falling)  based  on  movements  in  the  ten- 
year  CMT.  In  the  rising  or  up-rate 
scenario,  the  ten-year  CMT  increases 
during  the  first  year  of  the  stress  test 
period  and  then  remains  constant  at  the 
greater  of:  (1)  600  basis  points  above  the 
average  yield  during  the  preceding  nine 
months;  or  (2)  160  percent  of  the 
average  yield  during  the  preceding  three 
years.  However,  in  no  case  may  the 
yield  increase  to  more  than  175  percent 
of  the  average  yield  over  the  preceding 
nine  months.  In  the  falling  or  down-rate 
scenario,  the  ten-year  CMT  decreases 
during  the  first  year  of  the  stress  period 
and  then  remains  constant  at  the  lesser 
of:  (1)  600  basis  points  below  the 
average  yield  during  the  preceding  nine 
months;  or  (2)  60  percent  of  the  average 
yield  during  the  preceding  three  years. 
However,  in  no  case  may  the  yield 
decrease  to  less  than  50  percent  of  the 
average  yield  over  the  preceding  nine 
months. 

The  1992  Act  does  not  specify  the 
shap>e  of  the  yield  curve  during  the 
stress  period.  Rather,  it  simply  requires 
that  the  levels  of  other  Treasury  yields 
"change  relative  to  the  10-year  Constant 
Maturity  Treasury  (CMT)  yield  in    . 
patterns  and  for  durations  that  are 
reasonably  related  to  historical 
experience  and  are  judged  reasonable  by 
the  Director."  ^**  The  statute  also  does 
not  specify  the  manner  in  which  the 
ten-year  CMT  moves  during  the  first 
year  of  the  stress  period  to  reach  the 
level  required  for  the  remainder  of  the 
period. 

In  its  comments  to  OFHEO's  ANPR, 
ACB  suggested  that  OFHEO  consider 
using  stochastic  projections  of  all 
interest  rates,  if  OFHEO  determined  that 
stochastic  projections  were  consistent 
with  statutory  requirements.  ACB  noted 
that  the  process  could  be  constrained  to 
insure  that  the  ten-year  CMT  reached  its 
required  level  during  the  final  nine 
years  of  the  stress  period  on  an  average 
basis.  OFHEO  has  determined  that  such 
an  approach  would  not  be  compatible 
with  the  1992  Act.  That  statute  clearly 
specifies  that  the  ten-year  CMT  will  be 
constant  during  the  final  nine  years  of 
the  stress  period.  Furthermore,  as 
Fannie  Mae  commented,  using  a 
stochastic  model  for  determining 
interest  rates  would  create  unnecessary 


>«''  1992  Act.  section  13ei(a)(2)(D)  (12  U.S.C 
4611(a)(2)(D)). 


uncertainty  about  what  amount  of 
capital  would  actually  be  required  for  a 
given  set  of  risk  positions.  A  stochastic 
model  also  would  add  unnecessary 
complexity  to  the  regulation. 
Accordingly.  OFHEO  proposes  that  all 
interest  rates  during  the  stress  period  be 
fully  determined  by  past  data  on  interest 
rates. 

b.  Yields  of  Other  Treasury  Maturities 
During  the  Final  Nine  Years 

(i)  Constant  or  Varying  Yields 

OFHEO  considered  whether  the 
Treasury  yield  curve  should  be  constant 
over  the  final  nine  years  of  the  stress 
period  or  whether  it  should  change  in 
some  specific  manner.  OFHEO  proposes 
to  use  a  constant  yield  curve.  While 
yields  are  extremely  unlikely  to  remain 
constant  or  even  roughly  so  over  a 
period  as  long  as  nine  years,  there  are 
no  serious  disadvantages  to  using  such 
an  approach  in  the  stress  test,  and  there 
are  compelling  advantages. 

A  constant  yield  curve  is  a 
straightforward  approach  that  is 
consistent  with  the  statutory 
specification  of  a  constant  ten-year 
CMT.  The  purpose  of  the  interest  rate 
component  of  the  stress  test  is  to  assess 
an  Enterprise's  ability  to  withstand  a 
prolonged  shift  to  a  much  higher  or 
much  lower  interest  rate  environment. 
No  specific  pattern  of  yield  changes  can 
fully  capture  the  range  of  possible  future 
adverse  changes.  Based  on  historical 
experience,  one  would  expect  all 
interest  rates  to  fluctuate  over  a  broad 
range  during  a  period  as  long  as  nine 
years.  Different  underlying 
macroeconomic  circumstances  would  be 
associated  with  different  evolutions  of 
the  entire  yield  curve,  including  the  ten- 
year  CMT.  Tying  the  stress  test  to  one 
specific  set  of  macroeconomic 
circumstances  would  tend  to  limit  its 
general  usefulness.  The  real-life  danger 
the  Enterprises  face  of  much  higher  or 
much  lower  interest  rates  during  the 
next  decade  is  not  focused  on  any 
particular  portion  of  that  ten-year 
period.  Designing  a  stress  test  with  any 
specific  pattern  of  interest  rate  changes 
after  the  first  year  of  the  stress  period 
would  imply  a  belief  that  Enterprise  risk 
exposures  in  some  future  years  would 
be  a  matter  of  greater  public  concern 
than  in  other  years.  While  an  argument 
could  be  made  that  near-term  risk 
exposures  would  create  losses  with  a 
higher  present  value,  that  concern 
should  be  balanced  by  a  recognition  that 
the  risk  of  a  very  different  interest  rate 
environment  is  greater  for  distant  years 
than  for  the  near-term. 

A  stress  test  with  interest  rates  that 
are  especially  high  or  low  in  particular 
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future  years  would  encourage  Enterprise 
hedging  strategies  to  focus  on  those 
specific  years.  Risks  in  other  years, 
when  stress  test  projections  were  more 
moderate,  might  receive  relative  neglect. 
The  Enterprise  would  thus  be  providing 
more  protection  against  more  adverse, 
but  less  likely,  interest  rates  in  some 
years  at  the  expense  of  less  protection 
against  less  adverse,  but  more  likely, 
interest  rates  in  other  years.  Such  an 
incentive  would  provide  less  general 
protection  and  thereby  increase  the  risk 
of  failiu^. 

In  their  ANPR  conmients,  Fannie  Mae 
and  VA  suggested  specific  fixed  yield 
curves,  consistent  with  OFHEO's 
proposal  in  this  regard.  Freddie  Mac 
recommended  a  considerably  more 
complex  approach  that  would  generally 
result  in  relatively  more  adverse  short- 
term  interest  rates  in  the  early  part  of 
the  final  nine  years  of  the  stress  period 
and  less  adverse  short-term  interest 
rates  later.  OFHEO  believes  its  proposal 
is  much  simpler  and  will  provide  better 
general  protection  against  Enterprise 
failure  for  the  reasons  discussed  above. 

Freddie  Mac  argued  that  a  fixed  yield 
curve  would  be  unreasonable  for  two 
reasons.  First,  Freddie  Mac  stated  that  a 
fixed  curve  would  be  inconsistent  with 
the  statutory  requirements  that  changes 
in  yields  on  Treasury  securities  with 
maturities  other  than  ten-years  "will 
change  lalative  to  the  10-year  constant 
maturity  Treasury  yield  in  patterns  and 
for  durations  that  are  reasonably  related 
to  historical  experience."  It  is  clear  fit)m 
the  legislative  history  that  Congress  did 
not  intend  to  prohibit  constant  yield 
curves,  per  se,  but  rather  wanted  to 
prohibit  unusual  yield  curves  lasting  for 
a  longer  time  than  could  be  reasonably 
related  to  historical  experience.  The 
language  of  the  statute  follows  the 
original  Senate-passed  bill,  except  that 


"reasonably  related  to"  in  the  quoted 
phrase  was  substituted  for  "within  the 
range  of,"  and  a  specific  restriction  on 
unusual  yield  curves  was  removed.  The 
Senate  Committee,  in  explaining  its 
understanding  of  the  yield  curve 
provision,  actually  recommended  that 
the  yield  curve  be  fixed  during  at  least 
the  final  five  years  of  the  stress 
period.*** 

Second,  Freddie  Mac  argued  that  a 
constant  yield  curve  "would  be  of  little 
value  in  measuring  the  ability  of  an 
Enterprise  to  absorb  losses  in  relation  to 
its  risks"  because  interest  rate  volatility 
would  disappear  and  the  prices  of 
options  would  approach  zero.  Market 
estimates  of  interest  rate  volatility, 
however,  play  no  important  role  in  the 
stress  test  OFHEO  is  proposing.  The 
Enterprises  are  not  projected  to  buy  or 
sell  any  options,  as  this  is  a  "no  new 
business"  stress  test.  While  option  value 
does  affect  decisions  about  option 
exercise,  and  those  decisions  are  an 
important  element  of  the  stress  test,  the 
interest  rate  movements  in  the  stress  test 
are  quite  large.  In  such  circumstances. 
Enterprise  decisions  about  option 
exercise  will  generally  be  relatively 
insensitive  to  precise  measures  of 
option  value.  Homeowners'  decisions  to 
exercise  their  options  to  prepay  their 
mortgages  are  also  based  on  past 
homeowner  responses  to  large  changes 
in  interest  rates  and  not  on  specific 
measures  of  volatility.  Stress  test 
projections  relating  to  the  exercise  of 
options  implicitly  assiune  that 
expectations  about  volatility  are  within 
normal  ranges,  despite  the  lack  of 
change  in  interest  rates.  The  proposed 
approach  is  an  efiicient  simplification 
that  does  not  distort  Enterprise  risks  in 
any  meaningful  way. 


(ii)  Choice  of  Fixed  Yield  Cim^e  Shapes 

OFHEO  proposes  that  all  Treasury 
yields  for  key  maturities  (three-and  six- 
month;  one-,  three-,  five-,  and  20-year) 
in  the  final  nine  years  of  the  up-rate 
scenario  be  equal  to  the  ten-year  CMT. 
In  the  final  nine  years  of  the  down-rate 
scenario,  OFHEO  proposes  that  all  key 
Treasury  yields  have  the  same  ratio  to 
the  ten-year  CMT  that  they  had,  on 
average,  during  the  nine-year  period 
from  May  1986  through  April  1995.  The 
proposed  yield  ciuves  for  both  interest 
rate  scenarios  correspond  to  historical 
experience. 

OFHEO  based  its  selection  of  yield 
curves  on  an  examination  of  historical 
data  on  Treasury  yields.  Data  are 
available  starting  in  December  1958. 
OFHEO  focused  on  the  relationship 
between  a  short-term  (six-month)  yield 
and  the  ten-year  yield. '*^  From  1959 
through  1996,  the  average  yield  curve 
slope,  measured  by  the  ratio  of  the  six- 
month  CMT  to  the  ten-year  CMT,  was 
0.88,  a  moderate  upward  slope. 
However,  when  calculated  on  a  monthly 
basis,  this  slope  has  varied  considerably 
through  time  (See  Table  26,  Frequency 
Distribution  of  Yield  Curve  Slopes, 
1959 — 1996).  Monthly  slopes  have  been 
as  low  as  0.48  (September  and  October 
1992)  and  as  high  as  1.29  (March  1980). 
In  more  than  half  of  the  months,  yield 
curves  were  roughly  flat  or  downward 
sloping  (slopes  above  0.95)  or  were 
steeply  upward  sloping  (slopes  below 
0.75). 


>«S.  Rep.  No.  102-2S2,  at  22  (1992). 


'*•  In  the  following  dUcussion.  yields  of  six- 
month  Treasury  bills  are  expressed  on  a  bond- 
equivalent  basis.  The  six-month  maturity  has  the 
advantage  that  the  timing  of  its  payments  are 
consistent  with  the  interest  rate  payment  cycle  of 
Trpasury  notes  and  bonds,  ensuring  comparability 
of  yields  across  maturities. 
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T^ble  26.  Frequency  Distribution  of  Yield  Curve  Slopes,  1959  •  1996 


Ratio  of  6-Moiitli  CMT  to 
Tfen-YearCMT 

Number  of  Months 

1.25-1.35 

2 

1.15-1.25 

21 

1.05-1.15 

41 

0.95-1.05 

77 

0.85  -  0.95 

89 

0.75  -  0.85 

111 

0.65  -  0.75 

80 

0.55-0.65 

21 

0.45  -  0.55 

14 

Of  particular  relevance  are  the  average 
slopes  over  periods  of  108  months  (nine 
years)  and  their  relationship  to  previous 
increases  or  decreases  in  yields.  Ratios 
of  the  average  six-month  Treasury  CMT 
to  the  average  ten-year  CMT  for  periods 
of  108  months  ranged  from  0.77  (for 
periods  ending  from  January  1994 
through  April  1996)  to  0.99  (for  periods 
ending  from  September  1981  through 
June  1982).  OFHEO  must  project  yields 
curves  for  a  nine-year  period  in  which 
the  ten-year  CMT  has  increased  by  75 
percent,  and  decreased  by  50  percent, 
from  its  average  in  the  nine  months 
ending  one  year  before  the  beginning  of 
the  nine-year  period.**'  Accordingly, 
OFHEO  sought  to  determine  whether 
historical  data  suggest  any  relationship 
between  changes  in  average  ten-year 
CMT  and  yield  curve  slopes  for  relevant 
time  periods. 

At  no  time  during  the  past  40  years 
have  ten-year  CMTs  changed  as  greatly 
as  required  in  the  stress  test.  The  largest 
comparable  increase  was  56.3  percent 
from  the  nine-month  average  of  6.04 
percent  during  November  1971  to  July 
1972  to  the  nine-year  average  of  9.44 
percent  during  August  1973  to  July 
1982.  The  ratio  of  six-month  to  ten-year 
yields  diuing  the  later  period  was  0.98. 
The  largest  comparable  decrease  was 
38.9  percent  from  the  nine-month 
average  of  12.74  percent  during 
February  to  October  1984  to  the  nine- 
year  average  of  7.78  percent  during 
November  1985  to  October  1994.  That 


change  was  associated  with  a  slope  of 
0.77  during  the  nine-year  period. 

The  pattern  of  relatively  flat  yield 
curve  slopes  after  interest  rate  increases 
and  steep  jdeld  curve  slopes  after 
interest  rate  decreases  is  consistent  with 
the  data.  In  all  nine-year  periods  in 
which  the  average  ten-year  CMT  was 
above  its  average  during  the  relevant 
earlier  nine-month  period,  the  yield 
curve  slope  was  greater  than  0.87.  In  all 
nine-year  periods  in  which  the  average 
ten-year  CMT  was  below  its  average 
during  the  relevant  earlier  nine-month 
period,  the  yield  curve  slope  was  less 
than  0.87.  Furthermore,  the  greater  the 
increase  in  the  ten-year  CMT,  the  flatter 
the  yield  curve  slope  tended  to  be,  and 
the  greater  the  decrease  in  the  ten-year 
CMT,  the  steeper  the  yield  curve  slope 
tended  to  be.  Results  of  an  ordinary 
least  squares  regression  imply  that  a 
sustained  75  percent  increase  in  the  ten- 
year  CMT  would  likely  result  in  a  CMT 
yield  curve  slope  of  1.00,  while  a 
sustained  50  percent  decline  provides 
an  expected  slope  of  0.77.^** 


'*'  In  high  yield  environments,  the  changes  in 
interest  rates  would  be  somewhat  smaller,  but  past 
and  recent  data  suggest  that  the  changes  will 
generally  be  of  this  magnitude. 


><*  An  ordinary  least  squares  regression  describes 
the  results  quantitatively.  The  dependent  variable 
{Y,]  is  the  ratio  of  the  average  six-month  CMT  to  the 
average  ten-year  CMT  during  the  nine  years  ending 
in  month  t.  The  independent  variable  (Xi)  is  defined 
as  the  ratio  of  the  average  ten-year  CMT  in  the  nine 
years  ending  in  month  t  to  the  nine-month  average 
of  the  ten-year  CMT  from  month  t-128  to  month  t- 
120.  The  regression  results  are:  Y,  =  0.86  ■•■  0.19  X;. 

Although  this  regression  is  based  on  monthly 
data  over  a  38-year  period,  it  is  a  small  data  set  for 
investigating  this  issue.  The  yield  data  start  in 
December  1958.  but  each  observation  needs  128 
months  prior  data,  so  the  First  observation  used  in 
the  regression  is  August  1969.  That  leaves  326 
observations  through  September  1996,  but  because 
of  the  lags,  each  observation  is  very  similar  to  the 
one  preceding  it.  There  are  really  only  four  fully 


If  the  macroeconomic  circumstances 
associated  with  a  future  shift  in  yields 
were  to  difiier  from  those  that 
engendered  interest  rate  changes  in 
recent  decades,  different  results  might 
easily  occur.  Nevertheless,  the  historical 
experience  of  the  past  four  decades,  as 
indicated  both  by  the  actual  yield  curve 
slopes  in  the  episodes  when  the  ten-year 
CMT  changed  most  greatly  and  by  the 
more  general  results,  suggests  an 
essentially  flat  yield  curve  in  the  up-rate 
scenario,  and  a  curve  with  a  relatively 
steep  upward  slope  in  the  down-rate 
scenario. 

Although  the  highest  yield  curve 
slope  was  0.99,  OFHEO  chose  a  more 
straightforward  yield  curve  slope  of  1.00 
for  the  up-rate  scenario.  The  largest 
historical  interest  rate  increase  resulted 
in  an  almost  flat  yield  curve,  and  that 
increase  was  still  well  below  the 
increase  of  the  up-rate  scenario  of  the 
stress  test.  In  addition  to  the  six-month 
yields,  OFHEO  also  proposes  that  all 
other  key  Treasury  yields  be  equal  to  the 
ten-year  CMT  in  the  up-rate  scenario. 
When  the  six-month  CMT  equals  the 
ten-year  CMT,  setting  all  the  other  key 


separate  dependent  variable  observations.  In  these 
circumstances,  the  coefficient  estimates  are 
unbiased,  but  the  usual  regression  statistics  are  not 
meaningful.  In  an  alternative  regression,  the  data 
were  reorganized  as  follows.  The  326  observations 
were  rank-ordered  by  the  independent  variable  and 
divided  into  quartiles.  Using  average  values  of  the 
two  variables  from  each  quartile,  the  regression  was 
rerun  with  the  resulting  four  observations.  The 
results  are:  Y,  =  0.86  4-  0.20  X,. 

Differences  in  parameter  estimates  from  the  full 
sample  regression  were  small,  less  than  0.01,  and 
the  standard  error  of  the  coefficient  of  Xt  was  0.022. 
Even  though  the  observations  for  these  regressions 
were  limited,  to  the  extent  the  data  do  exist,  they 
support  OFHEO's  yield  curve  proposal. 
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Treasury  yields  equal  to  the  same  levels 
is  straightforward  and  appropriate.  In 
the  down-rate  scenario,  however,  setting 
the  six-month  and  the  ten-year  yields 
does  not  directly  suggest  appropriate 
rates  for  instruments  with  other 
maturities.  OFHEO  proposes  in  this 
scenario  that  slopes  of  key  CMTs  to  the 
ten-year  CMT  be  based  on  a  specific 
historical  experience  in  a 
straightforward  way  that  incorporates 
long-term  relationships  between  )rields 
of  Instruments  with  different  maturities. 
The  slope  of  the  average  six-month  CMT 
to  the  average  ten-year  CMT  during  the 
nine-year  period  ending  in  April  1995 
closely  approximates  the  yield  ciuve 
slope  suggested  by  the  regression 
equation. 

Several  commenters  responded  to  a 
question  in  OFHEO's  ANFR  about  the 
Treasury  yield  curve.  Consistent  with 
OFHEO's  proposal,  Fannie  Mae 
recommended  that  OFHEO  focus  its 
approach  to  projecting  yield  curves  on 
the  ratio  of  the  six-month  Treasury  yield 
to  the  ten-year  Treasury  yield.  However, 
Fannie  Mae  recommended  that  the  ratio 
of  the  six-month  CMT  to  the  ten-year 
CMT  be  set  at  a  long-nm  historical 
average  in  both  interest  rate  scenarios. 
Such  an  approach  would  not  be 
consistent  with  actual  experience  that 
large  sustained  interest  rate  increases 
are  accompanied  by  relatively  flat  yield 
curves  and  that  large,  sustained  interest 
rate  decreases  are  accompanied  by 
relatively  steep  yield  curves. 

The  Department  of  Veterans  Affairs 
recommended  a  yield  curve  formula 
that  woxild  depend  heavily  on  the  shape 
of  the  yield  curve  at  the  start  of  the 
stress  test.  OFHEO  considered  such  an 
approach,  but  found  no  evidence  in 
historical  data  that  the  yield  curve 
shape  at  the  start  of  a  ten-year  period  is 
related  to  the  average  shape  over  the 
final  nine  years  of  &at  period. 

Freddie  Mac  suggested  an  approach 
based  on  an  assumption  that  the 
statutory  changes  in  interest  rates 
represent  a  "regime  shift."  As  market 
-  participants  adjust  to  the  new  regime, 
Freddie  Mac  argued,  average  yield  curve 
relationships  should  return.  OFHEO 
believes  it  is  more  appropriate  to  base 
projections  of  yield  curve  relationships 
on  what  has  actually  occvirred  in  the 
past  with  the  most  similar  changes  in 
ten-year  CMT  levels. 

NAR  recommended  that  OFHEO  take 
into  account  Treasury  refunding 
behavior  during  the  stress  period.  In 
order  to  keep  the  stress  test  as  general 
as  possible,  OFHEO  chose  not  to  make 
any  specific  projections  about  Treasury 
debt  issuance  diuing  the  stress  period. 


c.  Yields  of  Treasury  Securities  During 
the  First  Year 

OFHEO  proposes  that  during  the  first 
year  of  the  stress  period,  the  yields  on 
Treasury  securities  of  all  maturities 
adjust  linearly  from  their  levels  in  the 
month  proceeding  the  stress  period  to 
their  levels  during  the  final  nine  years 
of  the  stress  period.  In  comments  to 
OFHEO's  ANPR,  Faimie  Mae  stated  that 
movements  of  the  six-month  and  ten- 
year  CMTs  should  be  consistent  during 
an  adjustment  period  of  one  to  two 
years.  OFHEO  agrees  and  believes  its 
proposal  will  result  in  sufficiently 
consistent  movement. 

Freddie  Mac  suggested  an  approach 
under  which,  before  the  end  of  the  first 
year,  the  yield  curve  might  invert  in  the 
up-rate  scenario  and  become  very 
steeply  upward  sloping  in  the  down-rate 
scenario.  As  previously  discussed, 
OFHEO  believes  this  approach  is 
unnecessarily  complex. 

2.  Yields  of  Non-Treasiuy  Instruments 

a.  In  General 

Payments  during  the  stress  period 
associated  with  many  Enterprise  assets, 
Uabilities,  and  derivatives  contracts  and 
the  performance  of  mortgages, 
especially  prepayment  behavior,  are 
dependent  on  future  levels  of  yields  on 
non-Treasury  instnmients  and  levels  of 
non-Treasiuy  interest  rate  indexes. 
OFHEO  proposes  to  project  these  yield 
levels  using  econometric  models 
relating  non-Treasury  interest  rate  series 
to  yields  on  Treasury  seciuities  of 
comparable  maturity. 

The  econometric  specifications  were 
based  on  two  primary  criteria.  First, 
whenever  possible,  the  non-Treasiuy 
interest  rate  series  were  modeled  using 
the  relative  (rather  than  absolute)  spread 
over  comparable  CMTs.  Second,  the 
specifications  balanced  the  desire  for 
simplicity  with  the  need  to  account  for 
the  time-series  properties  inherent  in 
the  data. 

Autoregressive  integrated  moving 
average  (ARIMA)  models  were  used  to 
model  the  behavior  of  the  non-Treasury 
interest  rate  series.^*^  The  models 


>«»  An  ARIMA  [p,d.q)  model  implies  p 
autoregressive  terms,  d  differences  of  the  original 
series,  and  q  moving  average  terms.  Generally 
speaking,  differencing  is  undertaken  to  render  a 
series  "mean-stationary,"  which  is  a  requirement 
for  statistical  analysis  of  autoregressive  models.  For 
example,  observations  from  a  random  walk  include 
the  cumulative  effect  of  all  past  shocks  (random 
disturbances]  and/or  trends.  Differencing  can  net 
out  the  effect  of  persistent  movements  and  make  a 
series  stationary.  Autoregressive  terms  also 
represent  the  persistence  of  past  shocks,  but  where 
the  effect  of  the  shock  diminished  over  time. 
Moving  average  terms  represent  the  effects  of 
shocks  that  disappear  completely  after  some  finite 
number  of  periods. 


capture  the  average  historical 
relationships  between  specific  CMTs 
and  non-Treasury  interest  rates.  OFHEO 
believes  this  approach  is  consistent  with 
recommendations  of  all  commenters  to 
a  question  on  this  issue  in  OFHEO's 
ANPR. 

b.  Yields  on  Enterprise  Debt 

OFHEO  proposes  that  yields  on 
Enterprise  debt  be  projected  in  the  same 
manner  as  yields  on  other  non-Treasury 
instruments,  except  that  a  50  basis  point 
premium  is  added  after  the  first  year  of 
the  stress  period.  After  one  year  of  stress 
test  conditions,  the  Enterprises  might 
appear  strong  based  on  accoimting 
measures  of  earnings  and  net  worth. 
However,  market  values  of  the 
Enterprises'  assets,  liabilities,  and 
derivatives  contracts  would  fully  reflect 
the  effects  of  the  interest  rate  shock  and 
some  of  the  credit  quality  deterioration 
of  the  stress  test.  Investors  would  be 
aware  of  these  changes  in  market  value 
and  adjust  their  evaluations  of  the 
Enterprises'  financial  health 
accordingly.  Because  the  Enterprises' 
ability  to  vdthstand  further  interest  rate 
and  credit  shocks  likely  would  be  low, 
the  Enterprises  in  the  final  nine  years  of 
the  stress  period  would  likely  not  meet 
their  risk-based  capital  requirement  and 
would,  therefore,  be  subject  to  dividend 
restrictions.  Such  events  might 
strengthen  investor  concerns  about  the 
Enterprises'  financial  health. 

As  government  sponsored  enterprises, 
the  Enterprises  likely  would  suffer 
much  smaller  debt  market  penalties 
than  fully  private  firms  in  the  same 
circumstances.  However,  the  historical 
experiences  of  Fannie  Mae  and  the  Farm 
Credit  System  during  periods  of 
financial  stress  strongly  suggest  that 
borrowing  costs  would  include  some 
risk  premium  during  economic 
conditions  such  as  those  in  the  stress 
test.  As  illustrated  by  data  reported  in 
the  General  Accounting  Office's  1990 
report  on  government  sponsored 
enterprises,  Fannie  Mae's  short-term 


In  some  situations  the  original  series  may  also 
exhibit  non-stationarity  in  the  variance,  requiring 
other  normalizing  transformations  (e.g.,  taking 
logarithms).  Also,  visual  examination  of  the  data 
series  and  residual  analysis  based  on  appropriate 
statistical  criteria  (e.g.,  Ljung-Box  Q-statistics)  were 
used  to  guide  the  model  selection  process. 

In  some  cases,  a  constant  term  has  been  included. 
This  has  the  effect  of  preserving  the  historical 
average  relative  spread  between  the  index  and  the 
corresponding  Treasury  rate  when  projecting  future 
values.  This  is  only  done  when  there  is  some 
evidence  that  this  historical  difference  is 
statistically  signiflcant.  While  differencing  is 
necessary  in  many  models  to  achieve  stationarity  in 
the  mean,  the  use  of  relative  spreads  over  Treasury 
rates  of  comparable  maturities  generally  appears  to 
make  the  origiiul  relative  rate  series  variance 
stationary. 
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borrowing  costs  during  1980  through 
1982  were  generally  about  80  basis 
points  in  excess  of  yields  on  comparable 
maturity  Treasury  debt,  rising  at  one 
point  to  200  basis  points  above  Treasury 
yields.  Spreads  receded  after  sharp 
declines  in  interest  rates  greatly 
improved  Fannie  Mae's  condition  to  a 
more  normal  range  centered  roughly  at 
20  basis  points.  Spreads  were  high  again 
in  the  late  1980s  for  both  Fannie  Mae 
and  the  Farm  Credit  System,  ranging 
from  40  to  100  basis  points  over  a  two- 
year  period  during  the  Farm  Credit 
System's  time  of  greatest  financial 
difficulty."" 

In  stress  test  simulations  based  on  the 
quarter  ending  in  June  1997,  the 
Enterprises'  borrowing  costs,  including 
the  50  basis  point  premium,  are  78  basis 
points  above  comparable  Treasury 
yields  in  the  up-rate  scenario  and  56 
basis  points  above  in  the  down-rate 
scenario  after  the  first  year  of  the  stress 
period.  Such  spreads  are  appropriate 
because  it  is  essential  that  the  Enterprise 
be  adequately  prepared  for  widening 
debt  yield  spreads  in  periods  of 
financial  stress. 

In  its  comments  to  OFHEO's  ANPR, 
ACB  pointed  to  Faimie  Mae's 
difficulties  in  1980  to  1982  as  a  possible 
basis  for  assessing  likely  borrowing 
spreads  in  the  stress  period.  ACB  also 
suggested  that  OFHEO  might  consider 
projecting  the  Treasury  Department's 
use  of  its  statutory  authority  to  lend 
money  to  the  Enterprises  in  stressful 
circumstances.  OFH^O  believes  the 
stress  test  should  assess  the  Enterprises' 
abilities  to  withstand  the  stress  test 
without  borrowing  from  the  Treasury 
Department. 

Freddie  Mac  commented  that  OFHEO 
should  assume  that  the  market's 
perception  of  an  implicit  government 
guarantee  on  Enterprise  debt  protects 
the  Enterprises  against  any  increased 
risk  premium  in  borrowing  spreads. 
OFHEO  disagrees  and  believes  the 
historical  evidence  is  inconsistent  with 
that  view.  OFHEO  does  agree  that 
financial  weakness  of  the  Enterprises 
during  the  stress  period  should  not  be 
expected  to  have  the  same  effect  on 
borrowing  costs  that  it  would  for  firms 
that  are  not  government  sponsored 
enterprises.  Nonetheless,  some  increase 
in  risk  premiums  is  appropriate.  As  the 
Enterprises'  offering  prospectuses 
clearly  state,  Enterprise  obligations  are 
not  backed  by  the  full  faith  and  credit 
of  the  Federal  government.  OFHEO  also 
agrees  that  attempting  to  calculate 


appropriate  borrowing  spreads  at 
different  times  during  the  stress  test, 
based  on  specific  measures  of  Enterprise 
stress,  would  unnecessarily  complicate 
the  test.  Accordingly,  OFHEO  proposes 
a  constant  risk  premitmi  during  the  final 
nine  years  of  the  stress  period. 

C.  Mortgage  Credit  Enhancements 

1.  Background 

The  Enterprises  use  mortgage  credit 
enhancements  to  reduce  their  credit  risk 
exposure.  For  single  family  loans  with 
LTV  ratios  in  excess  of  80  percent,  the 
Enterprises  must  use  certain  statutorily 
enumerated  credit  enhancements.  The 
Charter  Acts  prohibit  the  purchase  of 
conventional  single  family  mortgages 
with  LTV  ratios  in  excess  of  80  percent 
imless:  (1)  the  seller  retains  a 
participation  interest  of  10  percent  or 
more;  (2)  the  seller  agrees  to  repurchase 
or  replace  the  mortgage  upon  default 
(seller  recourse);  or  (3)  the  amount  of 
the  mortgage  in  excess  of  80  percent  is 
insured  or  guaranteed.*'^  Multifamily 
mortgages  are  not  subject  to  such  a 
requirement,  but  may  also  be  credit 
enhanced. 

The  Enterprises  currently  use  several 
different  types  of  credit  enhancements: 
(1)  Private  mortgage  insurance  on 
individual  loans,  which  usually  covers 
a  percentage  of  the  gross  loss,  or  "claim 
amount,"  *"  (2)  seller  recourse 
agreements,  which  require  the  seller/ 
servicer  to  repurchase  loans  in  the  event 
of  default,  either  for  all  loan  defaults 
(unlimited  recourse)  or  for  all  defaults 
up  to  a  specified  amount  (limited 
recourse);  (3)  indemnification,  which 
requires  the  seller/servicer  to  reimburse 
the  Enterprises  for  losses  (either 
unlimited  or  limited)  on  defaulted  loans 
after  final  resolution  by  the  Enterprise; 
(4)  pool  insurance,  which  covers  losses 
on  a  pool  of  loans  up  to  a  specified 
percentage  of  the  aggregate  unpaid 
principal  balance  (UPB),  usually  after 
private  mortgage  insurance  has  been 
applied;  (5)  spread  accounts  maintained 
by  the  Enterprise  or  a  custodian  to  offset 
losses,  funded  by  part  of  the  spread 
between  the  interest  rate  on  the  loans  in 
a  pool  and  the  coupon  passed  through 
to  the  investor;  (6)  collateral  pledge 
agreements  under  which  the  Enterprise 
obtains  a  perfected  interest  in  securities 
held  in  an  account  (usually  Treasury 
securities  or  mortgage-backed 


'"U.S.  General  Accounting  Office  (1990), 
Government  Sponsored  Enterprises:  The 
Government's  Exposure  to  Risk,  Washington,  DC: 
U.S.  General  Accounting  Office.  (GAO/GGD-90-97) 
87-«8. 


>>>  See  sections  30S(a)(2)  and  (4)(C)  of  the  Federal 
Home  Loan  Mortgage  Corporation  Act  (12  U.S.C 
1454(a)(2)  and  (4)(C))  and  sections  302(b)  and  (5)(C) 
of  the  Federal  National  Mortgage  Association 
Charter  Art  (12  U.S.C  1717(b)(2)  and  (4)(C)). 

"2  The  claim  amount  includes  the  defaulted 
principal  balance,  unpaid  interest,  and  associated 
expenses.  It  does  not  reflert  subsequent  proceeds 
from  the  sale  of  REG. 


securities),  to  oBset  losses  on  a  poolx)f 
loans  when  a  seller/servicer  hits  certain 
financial  triggers  or  when  the  loans  are 
high  risk;  and  (7)  cash  accounts  funded 
by  the  seller/servicer  that  are  available 
to  offset  losses. 

2.  Modeling  Approach 

The  stress  test  calculates  the  loss 
coverage  provided  by  credit 
enhancements  in  one  of  two  ways, 
depending  on  the  credit  enhancement 
type.  Private  mortgage  insurance, 
unlimited  recourse,  unlimited 
indemnification,  and  risk-sharing 
agreements  provide  coverage  for  a 
percentage  of  the  loss  incuned.  The 
dollar  value  of  these  credit 
enhancements  is  not  known  at  the 
beginning  of  the  stress  period  because  it 
depends  on  the  size  of  the  loss  that 
occurs  in  the  future.  What  is  known  is 
the  percentage  of  the  loss  that  will  be 
covered.  Therefore,  these  credit 
enhancement  types  are  referred  to 
herein  as  "percent-denominated" 
enhancements.  The  other  credit 
enhancement  types  are  referred  to  as 
"dollar-denominated"  enhancements, 
because  the  total  coverage  provided  can 
be  expressed  in  dollar  amoimts  without 
knowing  the  size  of  the  losses  in 
advance. 

The  stress  test  applies  the  loss 
coverage  provided  by  credit 
enhancements  to  the  loan  groups  into 
which  individual  loans  have  been 
aggregated  for  modeling  efficiency.  (See 
section  II.  A.,  Summary  of  the  Stress 
Test,  for  a  description  of  the 
characteristics  that  are  the  basis  for 
aggregation.)  The  loss  coverage  is  a 
weighted  average  of  the  credit 
enhancements  applicable  to  any  loans 
in  the  group.  In  situations  where  a  loan 
group  is  covered  by  both  percent- 
denominated  enhancements  and  dollar- 
denominated  enhancements,  the  two 
different  types  of  credit  enhancements 
are  applied  sequentially.  First,  the  loss 
severity  of  a  loan  group  is  reduced  by 
an  amount  that  is  determined  by  the 
percentage  coverage  of  the  applicable 
percent-denominated  credit 
enhancements.  Then,  the  dollar 
coverage  available  from  dollar- 
denominated  credit  enhancements  is 
applied  to  the  remaining  losses  on  the 
loan  group  until  all  of  the  available 
dollar  coverage  for  that  loan  group  is 
used  up.  This  approach  permits  percent- 
denominated  credit  enhancements  (such 
as  private  mortgage  insurance)  to  be 
applied  before  dollar-denominated 
credit  enhancements  (such  as  pool 
insurance)  are  applied,  capturing  the 
benefits  of  multi-layered  credit 
enhancements. 
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Some  dollar-denoininated 
enhancements  provide  coverage  in  a 
dollar  amoimt  Uiat  is  fixed  and  known 
at  the  time  the  agreement  is  executed. 
These  include  pool  insurance,  limited 
recourse,  limited  indemnification,  and 
cash  accounts.  Other  dollar- 
denominated  enhancements  provide 
coverage  in  a  dollar  amoimt  that  is 
subject  to  variation  diuing  the  term  of 
the  agreement.  These  include  spread 


accounts  and  collateral  pledge 
agreements.  Changes  in  these  balances 
due  to  reasons  other  than  loss  coverage 
are  not  modeled.  Rather,  balances  are 
treated  as  cash  ^'^  and  drawn  upon  after 
dollar  losses  are  determined,  until  the 
total  amount  is  exhausted. 

Some  credit  enhancements,  namely 
private  mortgage  insurance,  recourse, 
pool  insiuance,  and  indemnification, 
are  subject  to  the  institutional  credit  risk 


of  the  provider,  i.e.  the  risk  that  the 
coimterparty  providing  the  credit 
enhancement  will  default  on  its 
obhgation.  Where  institutional  credit 
risk  is  present,  the  stress  test  applies  a 
discount  factor,  or  "haircut,"  based  on 
the  credit  rating  of  the  counterparty. 

The  haircuts  that  have  been  adopted 
by  OFHEO  are  set  forth  by  rating 
category  in  Table  27: 


liible  27.  Rating  and  Cumulative  Haircut 

Month 

AAA 

AA 

A 

<  =  BBB 

12 

1% 

2% 

4% 

8% 

24 

2% 

4% 

8% 

16% 

36 

3% 

6% 

12% 

24% 

48 

4% 

8% 

16% 

32% 

60 

5% 

10% 

20% 

40% 

72 

6« 

12% 

24% 

48% 

84 

7% 

14% 

28% 

56% 

% 

8% 

16% 

32% 

64% 

108 

9% 

18% 

36% 

72% 

120 

10% 

20% 

40% 

80% 

The  haircuts  reflect  the  probability 
that  some  counterparties  will  be  unable 
to  meet  their  obligations  during  the 
stress  period.  Haircuts  become 
progressively  larger  as  the  counterparty 
rating  decreases,  with  parties  rated  BBB 
or  lower  and  unrated  parties  receiving 
the  most  severe  haircut.  The  haircut  for 
each  rating  category  is  cumulative  rather 
than  additive.  It  increases  for  each 
month  of  the  stress  period,  beginning  in 
the  first  month  of  the  stress  test  and 
increasing  by  equal  amounts  (i.e., 
linearly),  until  the  full  amount  of  the 
discount  is  reached  in  the  120th  month. 
Table  27  reflects  the  size  of  the  haircut 
at  the  end  of  each  12-month  period 
during  the  stress  period.  Rating 
downgrades  are  not  modeled.  Instead, 
deterioration  in  the  financial  condition 
of  counterparties  due  to  the  stressful 
environment  is  reflected  in  the  linear 
increase  of  the  haircuts. 


3.  Comments  and  Alternatives 
Considered 

hi  the  ANPR,  OFHEO  requested 
comments  on  how  to  calculate  the  loss 
coverage  provided  by  credit 
enhancements  and  on  what  assumptions 
to  make  about  the  scope  of  coverage  and 
thp  failure  of  counterparties  during  the 
stress  period.  These  and  other  issues, 
relevant  comments  received,  and 
OFHEO 's  rationales  for  the  selected 
approaches  are  discussed  below. 

a.  ModeUng  Approach 

ANPR  commenters  suggested  a  variety 
of  modeling  approaches.  MICA  stated 
that  the  capital  requirements  for  the 
Enterprises  should  be  consistent  with 
capital  requirements  for  banks  and 
thrifts  and  reflect  the  underlying 
product  risk  associated  with  each  class 
of  mortgage-related  assets.  MICA 
recommended  that  OFHEO  assign 
relative  "capital  reUef '  values  to  "the 


three  allowable  credit 
enhancements"  "*  based  on  the 
quantity  and  quafity  of  the  credit 
enhancement.  MICA  further 
recommended  that  OFHEO  consider 
mortgage  insurance  provided  by  a 
company  with  at  least  a  AA  claims- 
paying  rating  and  providing  at  least  the 
minimiun  coverage  required  by  the 
Enterprises'  charters  as  the  "benchmark 
credit  enhancement."  The  benchmark 
credit  enhancement  should  receive  the 
"maximum  amount  of  capital  relief," 
and  other  forms  of  credit  enhancement 
should  receive  values  relative  to  this 
benchmark,  based  on  the  quality  and 
quantity  (i.e.  the  amoimt  of  the  loss  it 
covers)  of  the  enhancement.  {See  section 
in.C.S.c,  Discounting  for  Counterparty 
Risk  for  a  discussion  of  MICA's 
comments  related  to  the  quality  of  the 
credit  enhancement.)  MICA  views  this 
approach  as  consistent  with  risk-based 
requirements  for  banks  and  thrifts, 
which  require  uninsured  high-LTV 


"'  Although  dollar  balances  for  these  types  may 
in  reality  vary  during  the  stress  period,  the  stress 
test  uses  the  balance  stated  at  the  beginning  of  the 
stress  period. 


iM  OFHEO  interprets  "three  allowable  credit 
enhancements"  as  a  reference  to  the  three  types  of 
credit  enhancement  mentioned  in  the  Charter  Act 


exception  to  the  prohibition  on  purchasing  loans 
with  LTVs  in  excess  of  80  percent 
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loans  held  in  portfolio  to  have  twice  as 
much  capital  as  high-LTV  loans  that  are 
privately  insured. 

Freddie  Mac  suggested  a  two-step 
process  similar  to  the  process  it  uses  in 
its  internal  models  for  pricing 
transactions.  Freddie  Mac  first  estimates 
the  value  of  the  credit  enhancement  by 
estimating  the  proportion  of  default 
losses  that  would  be  covered,  and  then 
discounts  the  estimated  value  to  reflect 
the  institutional  credit  risk  of  the 
provider,  if  any.  Although  Freddie 
Mac's  credit  enhancement  valuation 
process  occurs  at  the  transaction  level 
for  pools  of  mortgages,  Freddie  Mac 
suggested  that  such  a  transaction-level 
approach  might  not  be  well  suited  for 
OFHEO's  stress  test.  Rather,  it 
recommended  aggregating  credit 
enhancements  into  categories  before 
applying  the  two-step  process.  Freddie 
Mac  further  recommended  that  private 
mortgage  insurance  be  modeled  in 
connection  with  the  modeling  of  loss 
severities.  Other  types  of  credit 
enhancements,  Freddie  Mac  suggested, 
could  be  converted  to  "collateral- 
equivalent"  amoimts  and,  after 
discounting  for  applicable  institutional 
credit  risk,  aggregated  into  a  large 
collateral-equivalent  pool  and  used  to 
offset  stress  test  losses  dollar  for  dollar. 
Freddie  Mac  made  specific 
recommendations  for  collateral- 
equivalent  conversions:  collateral 
pledge  agreements  and  spread  accounts 
should  be  included  on  a  doUar-for- 
dollar  basis  and  future  inflows  to  spread 
accounts  should  be  estimated  based  on 
the  weighted  average  life  (WAL)  of  the 
pool;  »55  pool  insurance  should  be 
included  to  the  policy  limit,  i.e.  the 
percentage  limitation  multiplied  by  the 
original  UPB;  and  recourse  and 
indemnification  agreements  should  be 
treated  as  if  100  percent  of  the  losses 
from  mortgage  defaults  in  the  applicable 
pools  were  covered  until  such  time  as 
the  seller/servicer  failed. 

The  approach  adopted  by  OFHEO  is 
similar  in  many  respects  to  the 
approach  suggested  by  Freddie  Mac. 
Like  Freddie  Mac's  approach,  it 
estimates  the  probable  coverage  of  credit 
enhancements  and  discounts  for 
counterparty  risk  where  it  is  present. 
The  value  of  private  mortgage  insurance 
and  other  forms  of  credit  enhancements 
that  cover  a  p>ercentage  of  loss  is 
estimated  in  connection  with  loss 
severities,  as  suggested  by  Freddie  Mac. 
The  approach  adopted  by  OFHEO 
differs  from  the  approach  suggested  by 
Freddie  Mac  in  some  of  the  details  of 


'"This  could  be  done  by  multiplying  the  WAL 
by  the  average  yearly  spread  going  into  the  spread 
account  and  then  by  the  UPB. 


how  credit  enhancement  coverage  is 
estimated  and  how  discounts  for 
coimterparty  risk  are  calculated.  These 
diffierences  are  discussed  further  below. 

b.  Aggregation 

A  threshold  issue  for  OFHEO  was 
whether  to  track  and  model  each  credit 
enhancement  with  the  loan  or  pool  to 
which  it  relates  or  to  use  some  level  of 
aggregation  for  credit  enhancements  to 
increase  modeling  efficiency.  Tracking 
and  modeling  each  individual  credit 
enhancement  agreement  with  the 
particular  loan  or  pool  to  which  it  is 
related  would  yield  the  most  precise 
estimate  of  the  value  and  behavior  of 
credit  enhancements,  but  would  make 
the  model  very  complex.  Aggregating 
credit  enhancements  for  efficiency  in 
modeling,  on  the  other  hand,  gives  rise 
to  "cross  support,"  which  overestimates 
the  amount  of  credit  enhancements  that 
would  actually  be  used  to  offset  losses. 
"Cross  support"  means  that  credit 
enhancements  provided  on  a  particular 
loan  or  pool  are  available  to  o^set  losses 
on  another  loan  or  pool,  when  in 
practice  they  would  be  available  only  to 
offset  losses  on  the  particular  loan  or 
pool  for  which  they  were  provided  and 
would  be  partially  unused  if  losses  were 
lower  than  the  amoimt  of  the  coverage. 
However,  in  a  model  that  aggregates 
credit  enhancements  and  applies  them 
to  loan  groups,  the  unused  portion  of  a 
credit  enhancement  is  available  to  cover 
losses  in  the  same  loan  group.  The 
greater  the  aggregation  of  credit 
enhancements  in  the  stress  test,  the 
more  cross  support  occurs,  and  the  more 
the  estimated  value  of  the  credit 
enhancements  is  overstated. 
Aggregation  up  to  a  very  high  level  can 
introduce  an  unacceptable  level  of  cross 
support. 

OFHEO  considered  converting  each 
credit  enhancement  type  to  a  dollar- 
equivalent  amount,  aggregating  these 
amounts  across  all  credit  enhancement 
types  into  a  single  pool  of  collateral- 
equivalent  dollars,  and  applying  them 
dollar  for  dollar  against  stress  test 
losses.  While  this  approach  is  simpler 
and  would  have  required  less  intensive 
tracking,  it  would  permit  an 
unacceptable  level  of  cross-support  by 
credit  enhancements  of  different  types 
and  for  different  loan  groups.  Just  as 
importantly,  this  approach  would  not 
have  produced  accurate  results  for  the 
coverage  associated  with  percent- 
denominated  credit  enhancements,  such 
as  private  mortgage  insiu^ance.  The 
dollar  amoimt  of  coverage  of  these 
credit  enhancements  cannot  be 
calculated  imtil  losses  are  determined. 
These  losses  can  only  be  caloilated 
during  the  course  of  the  stress  period; 


they  are  not  known  at  the  beginning  of 
the  stress  period. 

The  approach  adopted  by  OFHEO 
strikes  a  balance  between  the  benefits  of 
simplicity  and  efficiency  and  the 
benefits  of  precision  while  imposing 
minimal  regulatory  burden.  By 
estimating  the  coverage  provided  by 
each  type  of  credit  enhancement  on  the 
basis  of  loan  groups,  tracking  credit 
enhancements  for  each  loan  group  can 
be  accomplished  efficiently.  The  large 
number  of  loan  groups  used  by  the 
stress  test  minimizes  cross  support 
between  different  types  of  credit 
enhancements,  loans,  and  time  periods. 

c.  Discoimting  for  Coimterparty  Risk 

Another  issue  faced  by  OFHEO  was 
whether  and  how  to  take  into  account 
the  risk  that  the  counterparty's  ability  to 
perform  on  the  credit  enhancement 
agreement  would  be  affected  by  the 
conditions  of  the  stress  test. 

OFHEO  received  a  number  of 
suggestions  on  the  treatment  of 
counterparty  risk  in  response  to  the 
ANPR.  Freddie  Mac.  MICA,  and  ACS 
reconunended  incorporating  an 
assumption  that  some  of  the 
counterparties  would  fail  during  the 
stress  period  and  suggested  that  OFHEO 
look  to  private  rating  agencies  for 
guidance.  ACB  suggested  that  the 
OFHEO  analysis  of  the  actual  coverage 
provided  by  mortgage  insurance  during 
the  stress  period  could  be 
"piggybacked"  on  S&P's  analysis.  ACB 
further  stated  that  OFHEO  could  make 
reasonable  adjustments  to  align  the 
worst-case  scenario  in  S&P's  stress  test 
with  that  in  the  OFHEO  analysis,  and 
that  it  would  not  be  necessary  to  extend 
the  analysis  beyond  private  mortgage 
insurers. 

As  noted  earlier,  MICA  recommended 
a  matrix  for  determining  "capital  relief 
for  credit  enhancements  relative  to  a 
benchmark  credit  enhancement.  One 
dimension  of  the  recommended  matrix 
is  the  credit  rating  of  the  counterparty, 
reflecting  an  assumption  that  the  values 
assigned  to  various  credit  enhancements 
should  reflect  a  differentiation  on  the 
basis  of  the  provider's  claims-paying 
rating.  However.  MICA's 
recommendation  that  OFHEO  give 
"maximum  capital  relier*  (at  least  50 
percent  of  the  normal  capital  charge)  to 
a  AA-rated  insurer  providing  at  least  the 
minimum  coverage  required  by  the 
Enterprises'  charters  appears  to  be 
equivalent  to  a  reconunendation  that 
AA-rated  counterparties  not  be 
discoimted  at  all.^^  MICA  asserted  that 


'"The  risk-based  capital  requirements  for  banks 
and  thrifts  are  not  determined  by  a  statutorily 
prescribed  stress  test  but  by  establishing  a  standard 
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this  recommendation  is  supported  by 
the  historical  default  experience  for 
corporate  bonds  in  the  1970-89  period, 
particularly  the  0;9  percent  default  rate 
for  AA-rated  bonds."'  From  this  MICA 
concluded  that  99.1  percent  of  mortgage 
insiu^nce  would  be  available  to  the 
Enterprises  during  the  stress  period. 

Freddie  Mac  recommended  that 
evaluation  of  counterparty  risk  be  based 
on  the  probable  length  of  time  an 
institution  would  continue  meeting  its 
loss-paying  obligations  in  the  stress 
period,  which  would  be  determined  by 
the  institution's  rating  at  the  beginning 
of  the  stress  period.  This  method, 
Freddie  Mac  asserted,  is  similar  to  one 
used  by  Moody's.  Specifically,  AAA- 
rated  companies  would  be  assumed  to 
cover  all  obligations  for  the  entire  ten- 
year  stress  period.  AA-rated  companies 
would  be  assumed  to  cover  all 
obligations  for  seven  years  and  none 
thereafter,  A-rated  companies  for  five 
years,  and  companies  rated  BBB  and 
lower,  only  three  years.  Freddie  Mac 
also  recommended  that  institutions  that 
are  required  to  post  collateral  under  a 
collateral  pledge  agreement  be  ranked 
with  AAA-rated  institutions.  For 
recourse  and  indemnification 
agreements,  Freddie  Mac  suggested  that 
OFHEO  could  assume  the  agreement 
would  last  until  the  institution  failed,  a 
time  determined  by  the  institution's 
rating.  It  noted,  however,  that  a  similar 
effect  could  be  achieved  by  adjusting 
the  loss  severities  based  on  institution 
ratings,  where  the  adjustment  to  loss 
severity  would  be  lower  for  a  higher 
institutional  rating.  However,  Freddie 
Mac  cautioned  that  if  this  approach 
were  used,  the  difference  between  the 
present-value  cost  of  losses  occurring  at 
the  end  of  the  stress  period  and  losses 
occurring  at  the  beginning  of  the  stress 
period  would  have  to  be  taken  into 
account.  That  is,  an  institution  that 
honors  its  recourse  agreement  for  the 
first  five  years  of  the  ten-year  stress 
period  would  pay  out  much  more  than 
half  of  the  present  value  of  the  losses. 

Only  one  commenter  suggested  that 
credit  enhancements  having 
counterparty  credit  risk  not  be 
discounted  for  the  risk.  The  MBA 
expressed  concern  about  the  burden  it 
would  place  on  the  Enterprises  to 


capital  charge  for  all  assets  that  is  expressed  as  a 
fued  percentage  of  the  face  amount  of  the  asset. 
Capital  relief  for  particular  assets  is  achieved  by 
risk  weighting  them  at  less  than  100  percent  of  the 
face  amount.  Risk-based  capital  regulations  for 
banks  and  thrifts  risk-weight  mortgage  loans  at  50 
percent  of  the  UPB.  In  a  stress  test  regulation,  the 
most  fevorable  capital  treatment  is  achieved  by 
giving  full  credit  for  the  credit  enhancement 
without  any  discount. 

"'  "Approach  to  Rating  Residential  Mortgage 
Securities,"  Moody's  Investor  Service,  April  1990. 


determine  the  financial  strength  of  third 
parties  and  suggested  that  credit 
enhancements  need  not  and  should  not 
be  discounted  for  credit  risk  of  the 
counterparty.  The  reasons  cited  were 
three.  First,  the  Enterprises  generally 
accept  credit  enhancements  only  from 
well-capitalized  companies.  Moreover, 
the  Enterprises  are  in  a  good  position  to 
evaluate  the  counterparty's  financial 
strength,  158  and  the  seller/ servicer 
agreement  often  provides  added 
protection  fi'om  default  on  repurchase  or 
indemnification  obligations.  Second,  an 
assessment  of  counterparty  credit  risk  is 
reflected  in  guarantee  fees,  which  can  be 
adjusted  witti  each  commitment.  And 
third,  mortgage  insurers  are  nationally 
rated  by  recognized  organizations  that 
routinely  adjust  ratings  based  on 
changes  in  financial  status.  As  a  result, 
trends  in  their  financial  health  can  be 
monitored  easily.  The  MBA  urged 
OFHEO  to  ground  its  assumptions  and 
conclusions  in  historical  experience  and 
"real  world"  conditions,  which,  in  its 
view,  argue  for  not  discounting  credit 
enhancements  for  counterparty  risk. 

OFHEO  believes  that  some 
counterparty  failure  would  be  likely 
under  the  stressful  conditions  imposed 
by  the  stress  test  and  that  discounting 
for  counterparty  credit  risk  is  necessary 
to  avoid  overstating  the  effect  of  credit 
enhancements  in  covering  losses.  The 
statutorily  required  benchmark  stress 
period  is  considerably  more  severe  than 
the  national  historical  experience  of 
corporate  bonds  cited  by  MICA.  Also,  as 
noted  by  Anthony  Yezer,  Professor  of 
Economics  at  George  Washington 
University,  the  failure  of  private 
mortgage  insurers  was  important  in  the 
collapse  of  the  thrifts  in  the  1930s. 

Almough  the  stress  test  reflects 
assumptions  about  the  claims-paying 
abilities  of  counterparties  during  the 
stress  period  that  are  similar  to  Freddie 
Mac's,  OFHEO  did  not  adopt  Freddie 
Mac's  assumption  that  counterparties 
would  pay  100  percent  of  their 
obligations  as  long  as  they  paid  at  all. 
In  OFHEO's  judgment,  this  assumption 
is  inconsistent  with  the  pattern  of 
coimterparty  defaults  on  obligations  that 
one  would  expect  during  a  stressful 
period  and  inconsistent  with  the  pattern 
of  defaults  observed  in  the  past.  For 
example,  Moody's  study  of  corporate 
bond  defaults  "®  showed  that 
cumulative  defaults  in  each  of  the 


"■This  results,  MBA  noted,  from  close 
relationships  between  the  Enterprises  and  seller/ 
servicers  based  on  frequent  marketing  contacts. 
Enterprise  auditing  activities,  and  lender  reporting 
obligations. 

"■"Historical  Default  Rates  of  Corporate  Bond 
Issuers,  1920-1997,"  Moody's  Investors  Service. 
February  1998. 


various  ratings  categories  increased 
gradually  over  time.  Also,  it  is  likely 
that  the  primary  market  and  credit 
enhancement  counterparties  would  be 
affected  by  the  stress  test  conditions 
relatively  early  in  the  stress  period. 
Freddie  Mac's  approach  would  not 
capture  this  early  impact.  If  mortgage 
losses  were  to  occur  during  the  first  half 
of  the  stress  period,  the  importance  of 
reductions  in  credit  enhancements  due 
to  counterparty  risk  would  be 
understated  because,  as  noted  by 
Freddie  Mac,  mortgage  losses  occurring 
during  the  first  half  of  the  stress  period 
constitute  much  more  than  half  of  the 
present  value  of  total  losses.  Therefore, 
credit  enhancements  offsetting  those 
losses  would  be  more  valuable.  A  more 
realistic  assumption  is  that  the  rate  of 
counterparty  defaults  would  increase 
gradually  during  the  stress  period. 

OFHEO  did  not  adopt  Freddie  Mac's 
recommendation  to  treat  seller/servicers 
who  are  required  to  post  collateral  when 
certain  financial  triggers  are  met  1*°  the 
same  as  AAA-rated  institutions.  Freddie 
Mac  contends  that  the  existence  of  these 
agreements  would  provide  coverage 
equivalent  to  a  AAA-rated  credit 
enhancement.  However,  whether 
collateral  would  actually  be  posted 
when  required  is  an  additional  source  of 
counterparty  risk  and  whether  that 
collateral  would  provide  coverage 
equivalent  to  a  AAA-rated  credit 
enhancement  is  difficult  to  evaluate  in 
a  regulatory  context.  Such  an  evaluation 
would  require  OFHEO  either  to  develop 
the  capacity  to  rate  each  seller/servicer 
with  a  collateral  pledge  agreement  and 
the  impact  of  the  agreement  on  the 
seller/ servicer's  rating,  or  to  require  the 
Enterprises  to  obtain  public  ratings  for 
such  seller/servicers  Uiat  take  these 
agreements  into  account.  In  light  of  the 
small  impact  that  this  degree  of 
precision  is  likely  to  have  on  the  capital 
requirement,  OFHEO  believes  that 
developing  such  a  rating  capacity  is  not 
an  appropriate  use  of  regulatory 
resources,  and  that  requiring  the 
Enterprises  to  obtain  public  ratings 
would  impose  an  undue  regulatory 
burden.  Consequently,  the  proposed 
stress  test  does  not  model  the  value  of 
collateral  pledge  agreements.  Instead,  it 
only  models  coverage  provided  by 
collateral  that  is  already  available  in  an 
Enterprise  or  third-party  account. 

This  treatment  is  consistent  with  the 
treatment  of  such  agreements  under 
OFHEO's  minimimi  capital  regulation. 
Collateral  is  not  recognized  for  purposes 


»''  Seller/servicer  agreements  may  include  such  a 
requirement  when  there  is  a  decline  in  the 
institution's  rating  or  a  decline  in  its  capital  levels 
below  a  specified  amount 
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of  satisfying  the  minimum  capital 
standard  unless  it  is  actually  held  and 
legally  available  to  absorb  losses.  Also, 
to  be  consistent  with  the  minimum 
capital  restrictions  on  the  forms  of 
collateral  that  are  acceptable,  the 
proposed  stress  test  will  give  credit  for 
the  coverage  provided  by  collateral  only 
if  it  is  among  the  following  types:  cash 
on  deposit;  securities  issued  or 
guaranteed  by  the  central  governments 
of  the  OECD-based  group  of 
countries, ^^1  United  States  Government 
agencies,  or  United  States  Government- 
sponsored  agencies,  and  securities 
issued  by  multilateral  lending 
institutions  or  regional  developments 
banks. 

In  determining  the  size  and  timing  of 
the  discounts  (haircuts)  to  the  value  of 
the  credit  enhancements,  OFHEO 
considered  Moody's  study  of  corporate 
bond  default  rates  and  methodologies 
used  by  S&P  and  Duff  &  Phelps  (D&P). 
Moody's  analysis  of  corporate  bond 
issuers  from  1920  to  1997  '^^  showed 
cuimulative  default  rates  over  various 


time  horizons  for  each  rating  category. 
The  average  ten-year  cumulative  default 
rate  over  tibe  entire  period  was  1.17 
percent  for  Aaa  issuers,  3.32  percent  for 
Aa  issuers,  3.87  percent  for  A  issuers, 
8.08  percent  for  Baa  issuers.  These  data 
suggest  that  the  ten-year  cimiulatlve 
default  rate  roughly  doubles  for  each 
one-level  drop  in  rating  category. 
Defaults  for  Aa  issuers  were  higher 
relative  to  those  for  Aaa  and  A  issuers 
than  this  doubling  relationship  would 
suggest.  However,  Aa  issuers  firom  the 
mid-1970s  forward  had  ten-year 
cumulative  default  rates  that  were  much 
lower  relative  to  issuers  in  other  rating 
categories. 

The  Moody's  approach  and  the 
approach  recommended  by  Freddie  Mac 
is  a  survival  approach  in  which  it  is 
assumed  that  an  institution  meets  100 
percent  of  its  obligations  for  as  long  as 
it  survives,  and  relative  risk  is  expressed 
as  the  number  of  years  an  institution 
survives.  The  approach  used  by  S&P 
and  D&P  ^^^  jg  a  haircut  approach  in 
which  it  is  assumed  that  institutions 


will  meet  some,  but  not  all,  of  their 
obligations,  and  the  haircut  is  the 
percent  of  obligations  they  will  foil  to 
meet.  Specifically,  S&P  discounts  the 
claims-paying  ability  of  mortgage 
insurers  in  a  AA  stress  level 
environment  by  20  percent  for  AA- 
minus-rated  mortgage  insurers,  50 
percent  for  A-rated  mortgage  insurers, 
and  60  percent  for  A-minus-rated 
mortgage  insurers.  D&P  discounts 
mortgage  insurers  in  a  AAA  stress  level 
environment  by  35  percent  for  AA-rated 
reinsurers,  70  percent  for  A-rated 
reinsurers,  and  100  percent  for  BBB- 
rated  reinsurers.  For  S&P,  the  haircuts 
apply  in  full  firom  the  second  year  of  the 
stress  period.  Also,  the  haircut  is  related 
to  the  stress  level  of  the  environment, 
and  an  insurer  with  a  rating  equal  to  or 
greater  than  the  stress  level  is  not 
discounted. 

Moody's  corporate  bond  study  shows 
that  the  cumulative  default  curves  for 
companies  with  ratings  of  BBB  and 
above  were  essentially  linear. 


Figure  2.  Cumulative  Default  for  Corporate  Bonds  by  Rating  Category 
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OFHEO's  approach  to  applying 
haircuts  is  similar  to  S&P's  and  D&P's, 
but  differs  in  three  ways.  First,  the  stress 
test  does  not  apply  the  full  amoimt  of 
the  haircut  immediately  but  applies  a 
haircut  that  increases  each  month  until 
reaching  the  full  amount  in  the  120th 
month.  This  reflects  the  general 
industry  view  that  defaults  increase 


"^  The  OECD-based  group  of  countries  comprises 
all  full  members  of  the  Organization  for  Economic 
Cooperation  and  Development  and  countries  that 
have  concluded  special  lending  arrangements  with 
the  International  Monetary  Fund  (IMF)  associated 
with  the  IMF's  General  Arrangements  to  Borrow, 


gradually  in  a  stress  scenario.  Further, 
as  illustrated  by  the  graph  in  Figure  2, 
the  linear  grovvth  specification  of  the 
stress  test  is  a  reasonable  one  in  light  of 
actual  historical  patterns  of  default. 
Second,  the  stress  test  haircuts  are  in  no 
case  as  low  as  zero  and  in  no  case  as 
high  as  100  percent.  This  reflects 
historical  default  patterns,  which 


but  excludes  any  country  that  has  rescheduled  its 
external  sovereign  debt  within  the  previous  five 
years. 

'"2  "Historical  Default  Rates  of  Corporate  Bond 
Issuers,  1920-1997,"  Moody's  Investors  Service. 
February  1998. 


suggest  that  counterparties  or  issuers  in 
each  rating  category  would  pay  at  least 
some  claims,  and  no  rating  category 
would  be  immune  from  any  claims- 
paying  defaults.  With  respect  to  the 
absence  of  a  rating  category  with  zero 
defaults,  Moody's  data  show  that,  in  a 
difficult  but  far  from  severe 
environment,  3.2  percent  of  issuers 


lu-stf 'g  Structured  Finance  Criteria."  Standard 
&  Poor's  Corporation,  1988:  "Evaluation  of 
Mortgage  Insurance  Companies,"  DuS  ft  Phelp*. 
November,  1994. 
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rated  Aaa  at  the  beginning  of  1983 
defaulted  within  10  years.  Third,  the 
stress  test  haircuts  are  not  tied  to  the 
stress  level.  While  OFHEO's  NPR 1 
showed  credit  stress  at  roughly  a  AA+ 
level,  the  stress  test  as  a  whole  does  not 
translate  to  any  particular  level  because 
OFHEO's  methodology  as  required  by 
the  1992  Act  differs  in  several  key 
respects  from  that  used  by  rating 
agencies. 

Although  OFHEO  considered 
developing  a  probabilistic  survival 
function  for  counterparties  that  would 
provide  an  estimate  of  failure  in  each 
year  of  the  stress  period,  such  a 
methodology  would  be  difficult  to 
specify,  implement,  and  replicate, 
especially  if  recovery  rates  on  bankrupt 
counterparties  were  modeled.  OFHEO 
concluded  that,  short  of  a  probabilistic 
function,  imposing  a  linearly  increasing 
haircut  on  all  counterparty  credit 
enhancement  proceeds  through  the 
entire  stress  period  would  be  the  most 
representative  of  all  the  other  options  of 
how  the  rate  of  coimterparty  defaults 
would  increase  during  the  ten-year 
stress  period. 

The  size  of  the  haircuts  proposed  for 
the  stress  test,  ten  percent  for  AAA- 
rated  companies,  20  percent  for  AA- 
rated  companies,  40  percent  for  A-rated 
companies,  and  80  percent  for  BBB- 
rated  companies,  are  far  more  severe 
than  recent  default  experience  but  less 
severe  than  Depression-era  experience. 
They  are  about  six  to  ten  times  the 
severity  of  average  ten-year  cumulative 
defaults  during  1920-1997  in  the 
Moody's  analysis.  The  haircuts  double 
for  each  drop  in  rating  category, 
consistent  with  the  Moody's  bond 
default  analysis.  Some  default  occurs 
among  AAA-rated  companies,  while 
BBB-rated  company  defaults  are  not  100 
percent. 

OFHEO's  approach  is  transparent, 
easily  replicated,  and  consistent  with 
industry  practice.  It  draws  on  the  best 
aspects  of  S&P's  approach  to  modeling 
mortgage  insurer  performance,  and 
Moody's  corporate  bond  study  in 
applying  company  defaults  over  time.  It 
also  recognizes  that,  while  the  impact  of 
the  stress  test  environment  on 
Enterprise  losses  might  not  be  large  in 
the  first  two  years  of  the  stress  period, 
the  primary  mortgage  market  (i.e.,  the 
seller/servicer  counterparties)  likely 
would  feel  the  impact  of  a  stressful 
environment  almost  immediately. 

d.  Unrated  Seller/Servicers 

OFHEO  considered  whether  imrated 
seller/ servicers  should  be  treated  the 
same  as  other  unrated  counterparties  or 
whether  they  should  be  treated 


differently  because  of  their  close 
relationships  with  the  Enterprises. 

Both  Freddie  Mac  and  MBA  argued 
that  even  though  seller/servicers  are 
typically  unrated,  the  close  relationship 
between  the  Enterprise  and  its  seller/ 
servicers  enables  the  Enterprise  to 
monitor  their  financial  strength.  Freddie 
Mac  stated  that  the  seller/servicer 
agreement  provides  added  protection 
against  default  on  recourse  and 
indemnification  obligations  because  it 
gives  Freddie  Mac  the  rightto  the 
servicing  of  all  Freddie  Mac  loans  then 
serviced  by  the  institution  in  the  event 
of  default  on  these  obligations.  Freddie 
Mac  asserted  that  the  value  of  the 
servicing  is  likely  to  cover  a  substantial 
portion  of  the  defaults  covered  by  a 
seller/servicer  recourse  agreement.*** 
For  these  reasons,  Freddie  Mac 
considers  all  sellers/servicers  to  be  at 
least  BBB  for  purposes  of  evaluating 
institutional  credit  risk  and  urged 
OFHEO  to  consider  the  added  layers  of 
protection  provided  by  the  servicing 
rights. 

The  stress  test  treats  imrated  seller/ 
servicers,  like  other  imrated 
counterparties,  the  same  as  it  treats  BBB 
counterparties,  which  is  consistent  with 
the  thrust  of  Freddie  Mac's  ANPR 
comments.  Although  OFHEO  does  not 
explicitly  price  the  added  layer  of 
protection  provided  by  mortgage 
servicing  rights  in  its  stress  test,  this 
added  layer  of  protection  was 
considered  as  a  factor  in  deciding  that 
unrated  counterparties  should  be  treated 
as  BBB.  OFHEO  believes  that  any 
imprecision  resulting  from  assigning 
unrated  seller/servicers  to  the  BBB  or 
lower  rating  group  would  have  a  small 
impact  on  the  resulting  capital 
requirement.  Seller/servicfer  recourse 
represents  a  small  percentage  of  the 
credit  enhancements  used  by  the 
Enterprises.  In  addition,  the  Enterprises' 
largest  customers  tend  to  have  public 
ratings. 

Although  the  Enterprises  assign 
internal  ratings  to  seller/servicers, 
OFHEO  did  not  use  these  ratings  for 
three  reasons.  First,  these  ratings  and 
the  methodology  for  developing  the 
rating  are  proprietary  information  and 
not  publicly  available.  Therefore,  they 
cannot  be  included  in  the  regulation  or 
used  by  third  parties  to  evaluate  the 
risk-based  capital  requirement.  Second, 
each  of  the  Enterprises  has  developed 
its  own  unique  rating  system.  These 
rating  systems  may  result  in  different 
ratings  of  the  same  parties.  One  of  the 


underlying  requirements  of  this 
regulation  is  the  development  of  a 
capital  requirement  that  is  applied 
uniformly  to  both  Enterprises.  This 
requirement  cannot  be  met  if  different 
rating  systems  are  applied  to  each 
Enterprise.  Finally,  using  such  ratings 
without  independent  validation  by 
OFHEO  would  compromise  the 
independence  of  the  regulatory  process. 

e.  Fluctuations  in  Value 

The  dollar  value  of  some  credit 
enhancements,  such  as  spread  accounts 
and  securities  deposited  in  an  account 
under  collateral  pledge  agreements, 
fluctuate  over  time,  for  reasons  other 
than  withdrawals  to  cover  losses. 
Spread  accounts  are  funded  by  a  portion 
of  each  loan  payment  and  hence 
increase  in  value  as  loan  payments  are 
made.  Securities  deposited  in  an 
account  under  collateral  pledge 
agreements,'**  which  are  marked  to 
market  periodically,  fluctuate  in  value 
due  to  movements  in  interest  rates 
during  periods  that  fall  in  between  the 
marks  to  market.  In  addition,  posting 
requirements  of  collateral  pledge 
agreements  can  cause  additional 
collateral  to  be  deposited  to  the  account. 

The  stress  test  does  not  model  these 
fluctuations.  Rather,  it  uses  the  dollar 
value  of  spread  accounts,  cash  accounts, 
and  collateral  posted  under  collateral 
pledge  agreements  on  the  first  day  of  the 
stress  period  and  draws  on  this  dollar 
amount  throughout  the  stress  period  to 
cover  losses.  Modeling  fluctuations  in 
the  value  of  collateral  posted  under 
collateral  pledge  agreements  would 
have  added  a  level  of  complexity  that  is 
not  justified  by  the  incremental 
precision  that  would  be  gained. 
Similarly,  the  stress  test  does  not  model 
the  accumulation  of  interest  in  the 
spread  account  according  to  the  terms  of 
the  spread  account  agreement  because 
this  would  have  introduced  a  level  of 
complexity  that  is  not  justified  by  the 
probable  impact  on  the  ultimate  capital 
requirement. 

Freddie  Mac  suggested  that  OFHEO 
estimate  future  inflows  by  multiplying 
the  weighted  average  life  (WAL)  of  the 
mortgage  pools  by  the  average  yearly 
spread  going  into  the  spread  account 
and  then  by  the  UPB.  However,  such  an 
approach  would  also  have  made  the 
stress  test  excessively  complex.  Loans 
covered  by  a  spread  account  agreement 
may  be  in  different  loan  groups  in  the 
stress  test,  and  determining  the  WAL  of 


'"*  Freddie  Mac  estimates  that  these  servicing 
rights  are  normally  worth  about  25  basis  points  of 
income  per  year,  and  can  be  sold  to  another  servicer 
for  100  to  150  basis  points. 


">  As  stated  earlier,  the  stress  test  recognized  the 
coverage  provided  by  collateral  pledge  agreements 
onlv  if  collateral  has  actually  been  posted  and 
resides  in  an  account  as  of  the  beginning  of  the 
stress  period.  Otherwise,  collateral  pledge 
agreements  are  not  modeled  in  the  stress  test. 
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all  the  loans  covered  by  each  spread 
account  would  require  tracking  each 
spread  account  loan  and  processing 
spread  account  characteristics  at  the 
transaction  level. 

OFHEO  will  continue  to  monitor  the 
relative  volume  of  spread  accounts  and 
collateral  pledge  agreements  and 
consider  whether  an  amendment  to  the 
regulation  is  needed  if  it  should  appear 
that  the  impact  on  the  capital 
requirement  might  be  significant. 

f.  Credit  Enhancement  on  High  LTV 
Loans 

Certain  credit  enhancement  types 
used  by  the  Enterprises  are  not 
mentioned  in  the  Charter  Acts' 
exceptions  to  the  prohibition  on 
purchasing  single  family  loans  with 
LTVs  in  excess  of  80  percent,  namely 
spread  accounts,  collateral  pledge 
agreements,  cash  accounts,  pool 
insimmce,  and  indemnification.  This 
fact  raised  the  issue  of  whether  the 
stress  test  should  take  them  into  account 
when  they  are  intended  to  satisfy  the 
statutory  requirement  for  credit 
enhancement  on  loans  with  LTVs  in 
excess  of  80  percent.  In  its  comment 
letter,  Freddie  Mac  argued  that  an 
expansion  of  the  list  of  recognized 
credit  enhancements  to  include 
collateral  pledge  agreements,  spread 
accounts,  and  indemnification  would  be 
consistent  with  the  intent  of  Congress  in 
giving  the  OFHEO  Director  discretion  to 
make  reasonable  assumptions  about 
factors  that  would  affect  the  severities  of 
loss  on  mortgage  defaults,  including 
"the  value  of  mortgage  insiuance  [and] 
the  value  of  various  forms  of  credit 
enhancements  such  as  recourse 
agreements,  collateral,  and  spread 
accounts."  ^"  MICA,  on  the  other  hand, 
argued  that  only  the  three  types 
mentioned  in  the  statutory  exceptions 
should  be  considered. 
-    Although  OFHEO  recognizes  that 
some  types  of  credit  enhancements  not 
expressly  referenced  in  the  Charter  Acts 
may  provide  equal  or  superior  loss 
protection,  OFHEO  does  not  believe  that 
they  satisfy  the  statutory  requirement 
for  credit  enhancements  for  single 
family  loans  with  LTVs  in  excess  of  80 
percent.  OFHEO  does  not  concur  with 
Freddie  Mac  that  the  legislative  history 
of  the  1992  Act  gives  OFHEO  the 
latitude  to  expand  the  list  of  statutorily 
authorized  credit  enhancements  for 
single  family  loans  with  LTVs  in  excess 
of  80  percent.  OFHEO  believes  that 
taking  into  account  credit  enhancements 
not  expressly  referenced  in  the  Charter 
Acts  when  they  are  used  to  satisfy  the 
statutory  credit  enhancement 


requirement  for  single  femily  loans  with 
LTVs  in  excess  of  80  percent  would 
undermine  OFHEO's  efforts  to  ensure 
that  the  Enterprises  operate  within  the 
Charter  Acts. 

g.  Scope  of  Coverage 

The  ANFR  asked  for  comments  on 
how  the  regulation  should  address  the 
scope  of  coverage  provided  by  credit 
enhancements.  Freddie  Mac.  the  only 
commenter  on  this  question,  stated  that 
all  credit  enhancements  except  private 
mortgage  insurance  can  be  assumed  to 
cover  all  loss  elements,  including  loss  of 
property  value,  lost  interest,  real  estate 
commissions,  attorney  fees,  taxes,  and 
preservation  costs,  where  as  private 
mortgage  insurance  sometimes  excludes 
certain  expenses  after  the  property' 
becomes  REO. 

Based  on  an  analysis  of  available 
information,  OFHEO  proposes  to  make 
credit  enhancements  coverage  available 
for  all  types  of  losses  associated  with 
stress  test  defaults.  The  benchmark  data 
reveal  that  loss  severities  before  credit 
enhancements  were  applied  for  single 
family  loans  in  the  benchmark  time  and 
place  were  consistently  in  the  50 
percent  to  60  percent  range.  At  the  same 
time,  private  mortgage  insurance 
coverage  typically  ranged  from  12 
percent  to  30  percent  coverage  of  the 
gross  claim  amount.  Since  the  severities 
far  exceed  the  coverage  of  private 
mortgage  insurance,  the  stress  test 
assumes  that  the  private  mortgage 
insurance  would  be  used  up  covering 
expenses  that  the  mortgage  insurance 
typically  covers,  and  that  the  REO- 
related  expenses  would  be  reflected  in 
the  uncovered  losses. 

h.  Termination  of  Private  Mortgage 
Insurance 

Modeling  private  mortgage  insurance 
required  a  determination  of  how  to  treat 
the  potential  for  termination  of  mortgage 
insiuance  while  the  loan  is  outstanding. 
Termination  occurs  either  because  the 
borrower  exercises  an  option  to  cancel 
the  insurance  when  the  equity  in  the 
loan  reaches  a  predetermined  threshold, 
or  because  cancellation  is  automatic 
under  the  provisions  of  the  recently 
enacted  Homeowmers  Protection  Act  of 
1998.*"'  For  loans  originated  before  the 
July  1999  effective  date  of  the 
Homeowners  Protection  Act, 
termination  resulting  from  the 
borrower's  exercise  of  the  right  to  cancel 
the  insurance  when  sufficient  equity  in 
the  loan  is  attained  presents  a  difficult 
issue,  because  data  on  this  phenomenon 
are  scarce,  and  there  is  an  insufficient 


>MH.R.  Rep.  No.102-206,  at  67  (1991). 


"'Pub.  L.  No.105-216, 112  Stat.  897-910  (12 
U.S.C.  4901-4910). 


basis  on  which  to  draw  firm 
conclusions.  OFHEO  considered  three 
options:  (1)  assvime  that  borrowers  do 
not  exercise  this  right  when  they  are 
eligible;  (2)  assiune  all  borrowers 
exercise  this  option  when  they  become 
eligible:  or  (3)  assume  some  percentage 
of  borrowers,  less  than  100  percent, 
exercise  this  option  when  they  become 
eligible. 

After  considering  these  options. 
OFHEO  concluded  that  the  first  option 
was  the  preferred  option  because  it  is 
the  option  likely  to  produce  the  least 
distortion.  The  second  option  would 
understate  the  amoimt  of  credit 
enhancement  available  and  the  third 
would  require  an  assumption  based  on 
very  sparse  data.  Although  assuming 
that  insurance  is  not  terminated  may  be 
a  source  of  some  imprecision,  the 
impact  of  such  imprecision  is  not  likely 
to  be  significant  in  determining  capital 
needed  imder  the  stress  test.  The  loans 
most  likely  to  default  are  those  loans 
with  high  current  LTV  ratios,  which 
will  not  be  eligible  for  termination  of 
private  mortgage  insurance  because  of 
the  high  LTVs.  Conversely,  those  loans 
with  low  enough  ciurent  LTV  ratios  to 
be  eligible  for  termination  are  much  less 
likely  to  need  the  coverage,  and  whether 
it  is  unused  or  is  assumed  to  be 
terminated  will  make  little  difference. 
The  largest  potential  for  error  is  with 
loans  with  high  original  LTV  ratios  that 
have  aged  prior  to  the  stress  test  just  to 
a  point  where  coverage  can  be 
terminated.  OFHEO  will  monitor  this 
issue  and  consider  proposing  an 
amendment  to  the  regulation  if  another 
option  appears  to  be  more  appropriate. 

The  Homeowners  Protection  Act 
provides  that  mortgage  insurance  will 
terminate  automatically  when  the  loan 
balance  is  scheduled  to  reach  78  percent 
of  the  original  value  of  the  property 
securing  the  loan,  provided  payments 
on  the  loans  are  current.  For  loans  that 
do  not  meet  the  LTV  test  and  for  high- 
risk  loans  with  original  principal 
balances  that  do  not  exceed  the 
conforming  loan  limit,  mortgage 
insurance  vrill  terminate  when  the  loans 
reach  the  mid-point  of  their 
amortization  periods  if  payments  are 
current.  The  Enterprises  will  publish 
guidelines  to  describe  high-risk  loans. 
OFHEO  proposes  to  apply  the 
provisions  of  the  Act  by  eliminating 
mortgage  insurance  coverage  in 
calculating  loss  severities  for  loans  that 
reach  78  percent  of  their  original  value 
during  the  stress  period  or  at  the 
midpoint  of  their  amortization  periods 
for  "high  risk"  loans,  as  defined  by  the 
Enterprises. 


Federal  Register /Vol.  64,  No.  70 /Tuesday,  April  13,  1999 /Proposed  Rules 


18157 


D.  Liabilities  and  Derivatives 

The  Enterprises  issue  a  variety  of  debt 
instruments  that  comprise  their  liability 
portfolios.  To  understand  the  types  of 
liabilities  issued  by  the  Enterprises  it  is 
useful  to  group  the  liabilities  into 
categories  based  on  similar 
characteristics  related  to  the 
instrument's  coupon  type,  optionality. 
or  other  structuring  featiu«s.  The 
liabilities  issued  by  the  Enterprises  are 
primarily  one  of  three  coupon  types: 
fixed-rate,  floating-rate,  or  zero-coupon. 
The  Enterprises  use  these  different  types 
of  coupons  to  manage  both  their 
exposure  to  interest  rate  risk  and  their 
cost  of  funding.  The  optionality  of  a 
financial  instrument  refers  to  whether 
that  instrument  contains  an  embedded 
option — in  the  case  of  the  Enterprises 
liabilities,  generally  a  call  option.  The 
embedded  call  option  gives  the 
Enterprises  the  opportimity  to  pay  off 
(call)  the  debt,  at  a  time  prior  to  its 
contractual  maturity.  The  Enterprises 
issue  a  mix  of  callable  and  non-callable 
(bullet)  debt  in  order  to  manage  their 
exposure  to  the  prepayment  risk 
inherent  in  their  retained  mortgage  and 
mortgage  security  portfolios. 

The  Enterprises  also  issue  liabilities 
that  have  imique  structuring  features, 
such  as  complex  principal,  coupon,  or 
optionahty  characteristics.  An  example 
of  a  complex  Uability  is  a  Euro  discount 
note.  To  the  extent  that  these  notes  are 
issued  in  foreign  currencies,  the 
Enterprises  are  exposed  to  foreign 
exchange  risk,  which  is  offset  with 
hedging  transactions  at  the  time  the 
discount  notes  are  issued.  An  example 
of  a  liability  with  complex  coupon 
characteristics  is  an  inverse  floater.  For 
example,  this  instrument  may  pay  a 
fixed  rate  of  interest  for  a  given  period 
of  time  and  then  revert  to  an  interest 
payment  based  on  the  formula  12 
percent  less  six  month  LIBOR.  In  this 
case,  the  Enterprises  inciu:  higher 
interest  costs  as  LIBOR  decreases.  In 
most  situations,  the  complex  risk 
characteristics  of  these  liabilities  are 
hedged  at  the  time  of  issuance,  leaving 
the  Enterprise  with  synthetic  "plain 
vanilla"  liabilities,  which  have  the 
coupon  and  option  features  of  a  more 
typical  Enterprise  liability.  These 
liabilities  generally  are  used  by  the 
Enterprises  to  obtain  funds  at  a  lower 
net  cost  than  could  be  obtained  by 
issuing  simpler  forms  of  debt. 

In  addition  to  the  types  of  liabilities 
discussed  above,  the  Enterprises  also 
provide  investment  vehicles,  termed 
Guaranteed  Investment  Contracts  (GICs), 
to  various  institutions  that  have  specific 
cash  flow  requirements  or  need 
flexibility  in  making  cash  withdrawals. 


They  comprise  a  very  small  percentage 
of  the  Enterprises'  liabilities.  GICs  can 
pay  or  accrue  interest.  Their  principal 
balances  can  increase,  decrease  or 
remain  the  same. 

The  Enterprises,  like  most  large 
financial  institutions,  use  derivatives  to 
help  manage  the  interest  rate  risk  of 
their  assets  and  liabilities.  The  term 
"derivatives"  covers  a  broad  range  of 
instruments,  the  value  of  which  is  based 
on  or  linked  to  (i.e.,  "derived"  from) 
another  instrument  or  a  financial  market 
such  as  stocks,  interest  rates  or 
ciurencies.  A  common  derivative  is  an 
interest  rate  swap,  which  derives  its 
-value  from  the  changes  in  value  of 
interest  rates  paid  on  various  types  of 
debt  instruments.  Derivatives  can  be 
used  to  hedge  the  imusual  or  complex 
risk  characteristics  of  individual  debt 
instruments,  such  as  the  complex 
structured  liabilities  described  above. 
They  also  can  be  used  to  rebalance  the 
interest  rate  risk  of  an  entire  portfolio. 
In  short,  derivatives,  like  most  financial 
instruments,  can  either  add  or  reduce 
various  types  of  risk.  The  risk-based 
capital  regulation,  therefore,  must 
account  for  derivatives  in  order  to 
reflect  acciuately  the  risk  profile  of  the 
Enterprises. 

In  aeveloping  an  approach  for 
modeling  the  cash  flows  of  the 
Enterprises'  liabilities  and  derivatives, 
OFHEO  had  to  address  four  issues 
discussed  below:  (1)  should  habilities 
and  derivatives  be  modeled  at  the 
instrument  level  or  should  they  be 
aggregated  in  some  manner;  (2)  how 
should  instruments  linked  to  foreign 
currencies  or  unusual  risk  factors  be 
modeled;  (3)  how  should  callable  debt 
and  cancellable  derivatives  be  modeled; 
and  (4)  how  should  the  stress  test 
account  for  the  risk  of  derivative 
counterparty  defaults? 

1.  Modeling  Methodology 

The  first  issue  for  OFHEO  was 
whether  to  model  liability  and 
derivative  cash  flows  at  the  instrument 
level  or  to  aggregate  individual 
instruments  with  similar  terms  and  risk 
characteristics  and  model  the  aggregated 
cash  flows  based  upon  average 
maturities,  coupons,  options,  and  other 
features.  In  response  to  an  ANPR 
question  about  how  OFHEO  should 
simulate  gains  and  losses  on  derivative 
activities,  Freddie  Mac  suggested  that 
the  underlying  instruments  should  be 
modeled.  Likewise,  Freddie  Mac's 
discussion  of  liabilities  in  its  comments 
assimies  that  most  liability  instruments 
will  be  modeled  individually.  The  only 
other  comment  was  ACB's  suggestion 
regarding  accounting  for  the  risk  of 
coimterparty  default.  ACB's 


recommendation  that  the  stress  test 
"haircut"  (meaning  reduce  by  a 
percentage)  derivative  positions  when 
they  were  "in  the  money"  (meaning  the 
derivatives  have  a  net  positive  value  to 
the  Enterprises)  would  require  modeling 
cash  flows  of  derivatives  individually. 

The  issue  of  modeling  liabilities  and 
derivatives  on  an  aggregated  versus 
instrument  level  usually  requires  a 
trade-off  between  acciu-acy,  model 
complexity,  and  information  system 
resources.  In  most  cases,  the  model  for 
generating  cash  flows  uses  the  same 
types  of  information  for  an  individual 
instnunent  as  it  would  for  a  group  of 
similar  instruments.  For  this  reason, 
OFHEO's  information  system  resources 
are  capable  of  processing  the  large 
number  of  individual  liabilities  and 
derivatives  in  a  reasonable  amount  of 
time.  Therefore,  OFHEO  proposes  to 
model  the  cash  flows  of  all  existing 
types  of  liabilities  and  derivatives    - 
individually,  except  certain  instruments 
that  have  terms  or  risk  characteristics 
based  on  a  foreign  ciurency,  which  are 
discussed  below  as  a  separate  issue. 

As  with  most  other  liabilities,  the 
stress  test  will  model  GICs  individually. 
However,  given  the  variety  of  their 
terms  and  purposes,  it  was  necessary  to 
simplify  the  cash  flow  model  for  these 
instruments.  The  stress  test  models  each 
GIC  as  if  it  pays  out  its  specified  interest 
on  the  starting  balance  amount  over  the 
entire  stress  period,  unless  the  GIC 
includes  an  explicit  maturity  date.  In 
the  latter  case,  the  stress  test  pays 
interest  only  until  the  maturity  date,  at 
which  point  it  pays  out  the  total 
principal. 

2.  Foreign  Ciurency  Linked  or  Unusual 
Instruments 

The  second  liabilities-related  issue 
arises  because,  from  time  to  time,  the 
Enterprises  issue  foreign  ciurency- 
denominated  debt  and  structured  notes 
that  are  linked  to  a  foreign  currency.  As 
discussed  above,  the  Enterprises 
currently  hedge  all  foreign  currency- 
Unked  securities  with  derivatives  or 
other  financial  instruments,  resulting  in 
synthetic  seciuities  denominated  in  U.S. 
dollars.  Freddie  Mac,  the  only  ANPR 
commenter  to  address  this  issue, 
recommends  modeling  foreign  currency- 
linked  transactions  differently  from 
other  instruments,  explaining  that 
"hedge  cash  flows  or  the  netted  cash 
flows  need  to  be  calculated  *  *  *." 

OFHEO  agrees  that  currency-linked 
securities  and  the  associated  hedging 
instruments  are  different  from  other 
types  of  liabilities  and  derivatives  of  the 
Enterprises  in  that  the  cash  flows  of  the 
individual  instruments  are  Unked  to 
changes  in  currency  values.  OFHEO  also 
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recognizes  that,  in  current  practice,  the 
Enterprises  issue  a  limited  volume  of 
ciurency-linked  instruments  and 
transfer  all  currency  risk  to  third  parties 
by  hedging  instruments.  Further,  with 
the  exception  of  debt  linked  to  foreign 
currency,  the  Enterprises  have  not 
issued  liability  instruments  that  were 
linked  to  indices  or  values  (such  as 
commodities  or  stock  prices)  that  are 
not  projected  in  the  stress  test.^^ 

OFHEO  concurs  with  Freddie  Mac's 
comments  that  where  all  the  currency 
risk  is  hedged,  by  swapping  the  foreign 
currency  payments  into  dollars,  the 
stress  test  could  calculate  the  cash  flows 
by  creating  a  single  synthetic  liability, 
denominated  in  dollars  and  paying  the 
net  amount  due  under  the  related 
transactions.  The  stress  test,  therefore, 
applies  that  approach  to  instruments 
that  are  fully  hedged.  However,  in  the 
event  that  OFHEO  finds  that  the  foreign 
currency  risk  on  any  liability  or 
derivative  instrument  has  not  been 
transferred  fully  to  a  third  party,  the 
stress  test  models  the  cash  flow  on  such 
instruments  as  follows. 

The  stress  test  creates  significant 
losses  in  unhedged  currency  positions 
in  both  the  up-rate  and  down-rate 
scenarios.  In  the  up-rate  scenario,  the 
stress  test  applies  an  exchange  rate  that 
increases  the  value  of  the  foreign 
currency  against  the  dollar  by  the  same 
percentage  that  interest  rates  increase. 
For  example,  if  the  ten-year  CMT  shifts 
up  by  50  percent,  then  the  foreign 
currency  value  is  shifted  up  by  50 
percent  against  the  dollar  for  the  up-rate 
scenario.^83  The  effect  in  this  example 
would  be  that  the  Enterprise  would  be 
paying  50  percent  more  dollars  due  to 
the  unhedged  exchange  rate  shift. 

A  different  adjustment  is  applied  in 
the  down-rate  scenario.  In  that  case,  the 
stress  test  decreases  the  exchange  rate  of 
the  dollar  proportionately  with  the 
decline  in  the  ten-year  CMT,  creating  a 
decrease  in  the  value  of  the  dollar 
similar  to  that  in  the  up-rate  scenario. 
Thus,  a  downward  shift  in  the  ten-year 
CMT  of  50  percent  would  be  associated 
with  a  shift  down  of  50  percent  in  the 
exchange  rate  of  the  dollar.  The  effect  in 
this  example  is  that  the  Enterprise 
would  be  paying  twice  as  many  dollars 
due  to  the  unhedged  exchange  rate  shift. 


'•"However,  wherever  the  terms  "foreign 
currency"  or  "currency"  are  used,  they  should  be 
read  to  include  any  unit  or  value,  except  those 
interest  rate  indices  that  are  included  in  the  stress 
test,  in  which  debt  or  derivatives  may  be 
denominated  or  to  which  such  instruments  may  be 
linked. 

*•*  Shifting  the  value  of  the  other  currency  up  50 
percent  has  effect  of  decreasing  the  value  of  the 
dollar  against  that  currency  by  Vi.  In  other  words, 
one  could  buy  the  same  amount  of  dollars  with  only 
^  the  amount  of  other  currency. 


This  approach  is  simple,  conservative 
and  reasonable.  The  stress  test 
recognizes  that  there  can  be  substantial 
risk  associated  with  imhedged  positions 
in  foreign  currencies  or  other  indexes  or 
values  to  which  instruments  can  be 
linked,  but  that  it  would  be  impractical 
for  OFHEO  to  develop  indexes  for 
foreign  ciurencies  and  all  other  values 
to  which  liabilities  or  derivatives  could 
be  linked.  The  exchange  rate  in  the  up- 
rate  scenario  is  not  based  upon  a  model 
or  an  economic  prediction,  but  does 
reflect  a  recognition  that  there  have 
been  occasions  in  the  past  where  the 
dollar  has  declined  in  value  as  CMT 
rates  have  been  increasing.  Likewise, 
the  dollar  has  also  declined  at  times 
when  CMT  rates  have  decreased. 
Therefore,  it  is  appropriate  in  a  stress 
test  to  assume  that  the  dollar  moves  in 
an  unfavorable  direction  in  both 
scenarios,  to  avoid  creating  a  windfall  to 
the  Enterprises  and  to  ensure  significant 
financial  stress  in  both  scenarios. 
Moreover,  OFHEO  does  not  anticipate  at 
this  time  that  the  Enterprises  will  be 
issuing  foreign  currency  or  unusual  debt 
derivatives  without  using  appropriate 
and  complete  hedges.  If  the  Enterprises 
do  alter  their  current  businesses  to  enter 
into  such  debt,  OFHEO  will  consider  at 
that  time  whether  a  different  treatment 
for  the  instruments  involved  is 
appropriate. 

3.  Call  and  Cancellation  Options 

An  Enterprise  will  retire  an 
outstanding  issue  of  callable  debt  in 
order  to  issue  new  debt  at  favorable 
rates.  For  similar  reasons  an  Enterprise 
may  cancel  a  swap.  For  example,  an 
Enterprise  can  cancel  a  pay-fixed/ 
receive-floating  swap — which,  together 
with  discount  notes,  creates  a  synthetic 
fixed-rate  liability — in  order  to  enter 
into  a  new  swap  that  lowers  the 
effective  cost  of  the  synthetic  liability. 
OFHEO  recognizes  that,  in  general,  an 
Enterprise  will  exercise  its  option  when 
the  net  interest  cost  savings  on  a 
replacement  security  or  contract, 
exceeds  some  threshold. 

OFHEO  received  several  comments  to 
the  ANPR  that  emphasized  the 
importance  of  modeling  the  exercise  of 
the  call  option.  OFHEO  concurs  with 
these  comments  and,  accordingly,  treats 
callable  debt  in  a  manner  that  takes  into 
consideration  the  exercise  of  the  call 
option.  OFHEO  considered  developing  a 
financial  model  to  value  call  and 
cancellation  options  and  determine 
when  they  would  be  exercised  in  the 
stress  test.  However,  the  added 
precision  of  such  a  valuation  model,  as 
opposed  to  a  simpler  approach,  would 
not  have  a  significant  effect  on  the 
capital  requirement  because  the  severe 


nature  of  the  interest  rate  shocks 
included  in  the  stress  test  result  in 
either  all  eligible  debt  being  called  in  a 
short  period  of  time  or  no  debt  being 
called  over  the  entire  period.  In 
addition,  a  valuation  model  would  add 
a  considerable  amount  of  complexity  to 
the  cash  flow  model.  Therefore,  OFHEO 
sought  to  develop  an  alternative 
approach  for  decisions  to  exercise  call 
and  cancellation  options  that  would 
provide  a  reasonable  approximation  of 
the  Enterprises'  procedures  for 
exercising  such  options  without 
increasing  the  complexity  of  the  model. 

OFHEO  proposes  to  use,  as  a  proxy 
for  this  threshold  option  value,  the 
spread  between  the  coupon  rate  of  an 
outstanding  actual  or  synthetic  debt 
security  and  the  Enterprise  cost  of  funds 
for  a  new  replacement  security  (the  call- 
spread).  Thus,  in  the  stress  test,  the  call 
option  is  exercised  and  the  debt  retired 
when  the  cost  of  the  new  debt  plus  the 
call-spread  is  less  than  the  cost  of  the 
existing  debt  instrument.  This 
methodology  is  often  used  as  a 
simplified  approach  in  modeling 
applications  and  was  suggested  by 
Freddie  Mac  in  its  comments  to  the 
ANPR.  No  other  commenter  suggested  a 
specific  approach. 

To  calculate  an  appropriate  call 
spread,  OFHEO  received  data  from  the 
Enterprises  on  the  threshold  value  of 
call  options  on  debt,  in  terms  of  a  call- 
spread,  over  a  range  of  reasonable  times 
to  maturity  and  valuation  model 
parameter  settings.  After  reviewing  this 
information,  OFHEO  proposes  to  use  a 
call-spread  in  the  stress  test  of  50  basis 
points  over  the  cost  of  issuing  new 
bullet  debt  with  the  same  time  to 
maturity  as  the  callable  debt.  This  call- 
spread  provides  a  reasonable  debt  call 
rule,  without  adding  a  considerable 
amount  of  complexity  to  the  model. 

4.  Counterparty  Risk 

The  ANPR  sought  comment  about 
how,  if  at  all,  OFHEO  should 
incorporate  the  effect  of  derivative 
counterparty  defaults  into  the  stress  test. 
The  Enterprises  frequently  enter  into 
derivative  contracts  that,  combined  with 
various  types  of  debt  instruments 
(including  structured  notes),  create 
synthetic  liabilities  at  lower  cost  then 
actual  debt  with  the  same 
characteristics.  Other  derivative 
contracts  are  used  as  macro  hedges 
against  portfolio  level  risks.  However, 
all  swaps  expose  an  Enterprise  to 
counterparty  credit  risk,  which  is  the 
risk  that  the  counterparty  may  default 
on  its  contractual  obligation  at  a  time 
when  the  derivative  contract  has  a 
positive  market  value  to  the  Enterprise. 
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Currently,  the  Enterprises  limit  their 
exposure  to  coimterparties  by  entering 
into  swap  transactions  only  with 
counterparties  rated  investment  grade 
and  by  requiring  all  counterparties  to 
execute  collateral  pledge  agreements. 
These  pledge  agreements  require  any 
coimterparty  ciurently  rated  or 
subsequently  downgraded  to  a  less  than 
a  AAA  credit  rating  to  post  collateral  to 
the  extent  that  net  losses  on  its 
contracts  i'°  with  an  Enterprise  exceed 
threshold  levels.  The  threshold  levels 
vary  based  on  the  counterparty's  rating. 
The  Enterprises  do  not  require  AAA- 
rated  counterparties  to  post  collateral, 
but  if  any  coimterparty  is  downgraded, 
the  collateral  pledge  agreements 
subjects  it  to  the  more  stringent 
collateral  requirements  of  its  new  lower 
rating.  Freddie  Mac,  in  its  comments, 
describes  additional  measures  it  uses  to 
mitigate  coimterparty  risk,  which 
include  using  contracts  with  close-out 
and  netting  arrangements  that  allow 
Freddie  Mac  to  offset  losses  on  one 
contract  vdth  a  particular  party  against 
gains  on  another  contract.  Freddie  Mac 
also  described  its  practice  of  requiring 
guarantees  from  well-capitalized  parent 
companies  and  of  periodically  marking 
each  contract  to  market  at  fiill 
replacement  value. 

In  commenting  on  the  ANPR,  Freddie 
Mac  stated  that  its  management  of  credit 
risk  on  derivatives  is  such  that  the  stress 


test  should  specify  no  losses  due  to 
counterparty  default.  Freddie  Mac 
suggested  that  any  losses  would  be 
covered  adequately  by  the  30  percent 
add-on  that  the  1992  Act  requires  for 
management  and  operations  risk  and  by 
the  minimum  capital  standard.  ACB, 
commenting  generally  on  the  subject  of 
coimterparty  risk,  stated  that  where 
collateral  is  provided,  the  risk  of 
counterparty  failure  is  remote.  ACB 
suggested  that,  at  most,  a 
straightforward  "haircut"  on  "in  the 
money"  derivative  positions  should  be 
appUed. 

After  consideration  of  these 
comments,  OFHEO  determined  that 
reducing  the  haircuts  for  derivative 
counterparty  risk  by  80  percent  from 
haircuts  on  other  types  of  third  party 
credit  risk  would  provide  appropriate 
recognition  for  Enterprise  collateral 
agreements.  However,  OFHEO  did  not 
agree  with  Freddie  Mac  that  the  stress 
test  should  apply  no  haircuts.  There 
always  remains  the  possibility  that 
counterparties  could  default  on  their 
obligations  due  to  a  sudden  calamity 
that  could  prevent  collateral  from  being 
posted.  Also,  collateral  values  can 
decline  over  time  or  collateral  may  be 
subject  to  competing  claims.  Sudden 
business  bankruptcies  and  decline  or 
impairment  of  collateral  value  would  be 
even  more  likely  than  usual  under  the 
harsh  economic  circumstances  of  the 


stress  test.  Accordingly,  and  for  the 
same  reasons  that  similar  haircuts  are 
applied  to  mortgage  credit 
enhancements  and  non-mortgage 
investments,  OFHEO  proposes  to 
specify  losses  in  the  stress  test  due  to 
failure  of  derivative  counterparties. 

OFHEO  proposes  to  take  into  account 
the  amount  of  loss  due  to  derivative 
counterparty  default  as  follows.  As 
illustrated  in  Table  29,  the  stress  test 
applies  haircuts  that  increase  linearly 
(by  equal  amounts)  each  month  to  the 
net  payments  from  derivatives  with  a 
given  counteri>arty  over  the  term  of  the 
contracts  with  that  counterparty.  That 
is.  if  the  Enterprise's  net  swap  position 
across  all  contracts  with  a  particular 
counterparty  imply  cash  payment  to  the 
Enterprise  during  a  given  month,  that 
cash  payment  is  reduced  ("haircut")  by 
an  amount  determined  by  the  public 
credit  rating  of  the  counterparty  and 
period  in  which  the  payment  is  owed. 
The  calculation  is  performed  for  each 
counterparty  and  for  each  month  in 
which  a  counterparty  has  swap 
agreements  with  the  Enterprise.  The 
cash  flows  for  all  derivatives  with  each 
counterparty  are  netted,  except  swaps 
that  exchange  into  U.S.  dollars  any 
currency  in  which  Enterprise  debt  may 
be  denominated.  Haircuts  are  apphed 
separately  to  these  derivatives,  as 
explained  below. 


Tible  28.  Haircuts  To  Income  From  Derivatives 


Montii 

AAA 

AA 

A 

BBB 

12 

.2% 

.4% 

.8% 

1.6% 

24 

.4% 

.8% 

1.6% 

3.2% 

36 

.6% 

1.2% 

2.4% 

4.8% 

48 

.8% 

1.6% 

3.2% 

6.4% 

60 

1.0% 

2.0% 

4.0% 

8.0% 

72 

1.2% 

2.4% 

4.8% 

9.6% 

84 

1.4% 

2.8% 

5.6% 

11.2% 

% 

1.6% 

3.2% 

6.4% 

12.8% 

108 

1.8% 

3.6% 

7.2% 

14.4% 

120 

2.0% 

4.0% 

8.0% 

16.0% 

I'o  These  losses  are  calculated  on  a  mark-to- 
market  basis,  because  most  derivatives  involve 


features,  such  as  payment  streams  and  options,  the 


values  of  which  fluctuate  with  changes  in  the  yield 
curve. 
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The  haircuts  reflect  the  probability 
that  some  coimterparties  will  be  unable 
to  meet  their  obligations  during  the 
stress  period.  Haircuts  become 
progressively  larger  as  the  coimterparty 
rating  decreases,  with  parties  rated  BBB 
or  lower  and  unrated  parties  receiving 
the  most  severe  haircut.  The  haircut  for 
each  rating  category  is  cumulative  rather 
than  additive.  It  increases  linearly  for 
each  month  of  the  stress  period, 
beginning  in  the  first  month  of  the  stress 
test  until  the  fiill  amount  of  the  discount 
is  reached  in  the  120th  month.  Table  29 
reflects  the  size  of  the  haircut  at  the  end 
of  each  12  month  period  during  the 
stress  test.  Rating  downgrades  are  not 
modeled.  Instead,  deterioration  in  the 
financial  condition  of  counterparties 
due  to  the  stressful  environment  is 
reflected  in  the  linear  increase  of  the 
haircuts. 

The  proposed  approach  recognizes 
that  both  Enterprises  utilize  netting  and 
close  out  arrangements  such  as  those 
described  by  Freddie  Mac  in  its 
comments.  If  OFHEO  determines  that 
not  all  derivatives  with  a  particular 
counterparty  are  covered  by  a  single 
arnrngement,  the  derivatives'  cash  flows 
will  not  all  be  netted  together.  Instead, 
the  stress  test  will  group  the  derivatives 
by  netting  agreement  and  apply  haircuts 
separately  to  the  net  cash  flow  for  the 
derivatives  covered  by  each  agreement. 
For  derivatives  covered  by  no  netting 
agreement,  the  haircut  would  be  applied 
on  an  instrument  by  instrument  basis  to 
any  derivatives  that  are  "in  the  money." 
In  the  event  that  any  derivatives 
contracts  do  not  include  standard 
Enterprise  collateral  agreements,  the 
haircut  percentages  imposed  will  be 
those  in  Table  27  in  section  in.C, 
Mortgage  Credit  Enhancements. 

As  mentioned  above,  the  stress  test 
will  apply  haircuts  separately  to  swap 
agreements  that  exchange  into  U.S. 
dollars  any  other  currency  in  which 
Enterprise  debt  may  be  denominated. 
Because  these  agreements  entail  the 
Enterprise  receiving  payment 
denominated  in  other  currencies,  which 
the  stress  test  does  not  model,  the  stress 
test  cannot  net  them  against  more  usual 
interest  rate  swaps.  Neither  can  the 
stress  test  net  these  agreements  against 
each  other,  since  they  use  variety  of 
currencies.  Therefore,  the  stress  test 
applies  haircuts  to  each  individual 
contract.  Because  the  collateral 
agreements  and  investment  ratings  do 
not  differ  for  the  counterparties  to  these 
agreements,  the  stress  test  applies  the 
same  counterparty  haircut  percentages 
to  them  as  it  does  for  interest  rate 
swaps.  However,  the  haircut  is  applied 
to  the  'pay'  side  of  these  contracts  rather 
than  to  the  'receive*  side.  The  effect  will 


be  a  loss  on  each  swap  transaction  equal 
to  the  haircut  amount.  This  approach 
recognizes  that  the  Enterprises  use  these 
swap  agreements  only  to  match  a  debt 
position  for  which  the  swap  agreement 
is  a  hedge. 

E.  Non-Mortgage  Investments 

In  addition  to  mortgage  investments, 
the  Enterprises  hold  non-mortgage 
investments  '^^  that  include  Treasury 
securities,  federal  funds,  time  deposits. 
Eurodollar  deposits,  asset-backed 
securities  ^^2  (ABS),  corporate  securities, 
and  state  and  municipal  bonds.'''  As  of 
December  31, 1997,  non-mortgage 
investments  at  Fannie  Mae  constituted 
about  $66.8  billion  {17  percent  of  on- 
balance  sheet  assets)  and  $13.8  billion 
(7.0  percent)  at  Freddie  Mac. 

OrHEO  considered  several  issues 
related  to  how  the  stress  test  should 
model  the  cash  flows  associated  with 
the  Enterprises'  non-mortgage 
investments.  The  first  issue  concerns 
whether  the  stress  test  should  model 
cash  flows  from  such  investments  at  the 
instrument  level  or  at  an  aggregated 
level.  Such  aggregation  entails  grouping 
individual  instruments  with  similar 
terms  and  risk  characteristics  and 
modeling  the  group  as  a  single 
instrument.  The  proposed  stress  test 
models  the  cash  flows  of  all  non- 
mortgage  investments  on  an  instrument- 
by-instnunent  basis.  Evaluating  whether 
to  model  non-mortgage  investments  on 
an  instrument  versus  an  aggregated  level 
represents  a  trade-off  between  accuracy, 
model  complexity,  and  information 
system  resources.  Instrument  level 
modeling  provides  greater  accuracy  than 
modeling  aggregated  investments 
because  aggregating  instruments  may 
result  in  losing  information.  On  the 
other  hand,  instrument  level  modeling 
may  result  in  added  complexity  and 
require  additional  information  system 
resources.  Neither  of  these  concerns 


>'<  Both  OFHEO  and  HUD  are  authorized  to 
regulate  the  Enterprises'  non-mortgage  investment 
activities.  OFHEO  has  speciflc  authority  to  ensure 
that  the  Enterprises  are  adequately  capitalized  and 
operating  safely  (1992  Act,  section  1313  (12  U.S.C. 
4513)),  and  HIJD  has  general  regulatory  authority 
over  the  Enterprises  to  ensure  that  the  purposes  of 
the  1992  Act  are  accomplished  (1992  Act.  section 
1321  (12  U.S.C.  4541)).  While  HUD's  current 
regulations  do  not  contain  specific  provisions  about 
the  Enterprises'  non-mortgage  investments.  HUD 
issued  an  advance  notice  of  proposed  rulemaking 
(ANPR)  seeking  conunent  about  the  need  for  it  to 
regulate  such  investments.  (62  FR  68060,  December 
30. 1997) 

"2  ABS  are  similar  to  MBS  but  are  backed  by 
nonmortgage  assets,  such  as  receivables  on  car 
loans  and  credit  cards. 

"'Although  they  are  generally  tax-exempt,  for 
purposes  of  the  stress  test,  mortgage  revenue  bonds 
(MRBs)  are  not  included  in  the  category  State  and 
municipal  bonds.  MRBs  are  discussed  in  the  section 
titled  "other  housing  assets." 


poses  a  significant  constraint  in  the  case 
of  modeling  the  Enterprises  non- 
mortgage  investments.  Accordingly, 
OFHEO  believes  that  modeling  cash 
flows  from  non-mortgage  investments  is 
practicable  and  appropriate.  With 
respect  to  complexity,  the  model  for 
generating  cash  flows  uses  the  same 
types  of  information  for  an  individual 
instrument  as  it  would  for  a  synthetic 
instrument  representing  a  group  of 
actual  instruments.  With  respect  to 
information  resources,  OFHEO  systems 
are  capable  of  processing  the  large 
number  of  individual  investments  in  a 
reasonable  amount  of  time. 

The  second  issue  concerns  whether 
there  should  be  any  simplifying 
assumptions  in  modeling  the  cash  flows 
associated  with  non-mortgage 
investments.  OFHEO  has  decided  to 
include  the  following  three  simplifying 
assumptions  which  will  facilitate  this 
modeling,  without  having  a  significant 
effect  on  the  risk-based  capital 
requirement.  First,  for  investments  with 
common  characteristics,  the  stress  test 
specifies  one  payment  fi'equency  for 
those  instruments.  Second,  the  stress 
test  standardizes  prepayment  speeds  for 
ABS,  i.e.,  how  fast  principal  (both 
scheduled  principal  and  prepayments) 
is  returned.  Third,  the  stress  test  will 
not  apply  different  ABS  prepayment 
speeds  in  different  interest  rate 
environments,  because  ABS  typically 
pay  off  quickly  and  therefore  are  not 
significantly  affected  by  interest  rates.  In 
addition,  the  effect  of  specifying 
different  prepayment  speeds  on  the  risk- 
based  capital  requirement  would  not  be 
significant,  and  would  add 
imreasonable  additional  complexity  to 
the  stress  test. 

OFHEO  next  considered  whether  the 
proposed  stress  test  should,  with  respect 
to  non-mortgage  investments,  model 
their  credit  risk,  i.e.,  the  risk  that  there 
will  be  a  default  on  an  instrument. 
OFHEO  has  determined  that  it  is 
appropriate  to  model  such  credit  risk 
because  some  issuers  would  be  unable 
to  meet  their  obligations  during  the 
stress  period.  The  proposed  stress  test 
ties  the  credit  quality  of  non-mortgage 
investments  to  the  credit  rating 
specified  by  one  or  more  nationally 
recognized  public  rating  organizations, 
such  as  S&P  or  Moody's.  While  public 
offerings  usually  have  a  single  rating, 
they  occasionally  have  split  ratings.  In 
the  case  of  split  ratings,  the  stress  test 
will  use  the  lowest  rating. 

The  stress  test  first  generates  cash 
flows  for  a  given  instrument  and  then 
reduces  those  cash  flows  by  a  specified 
percentage  (i.e.,  "haircut")  based  on  the 
public  rating  organization.  The 
percentage  haircut  increases  as  the 
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rating  decreases  so  that  a  highly-rated 
instrument  will  have  a  lower  haircut 
than  a  lower  rated  instrument.  In  the 
absence  of  a  rating,  the  stress  test  would 


apply  the  lowest  rating  category.  The 
haircuts  increase  linearly  (i.e..  in  equal 
increments)  during  each  month  of  the 
stress  period.  Table  29  illustrates  the 


ending  haircuts  in  the  120th  month  for 
each  rating  category.  Refer  to  section  m. 
C,  Mortgage  Credit  Enhancements  for 
the  discussion  of  the  proposed  haircuts. 


Tkble  29.  Rating  and  Stress  Period  Ending  Haircuts 


Rating  Category 

AAA 

AA 

A 

BBS 

All  counterpaities  and  securities 
except  derivative  counterparties 

10% 

20% 

40% 

80% 

An  instrument  that  is  imrated  or  has 
a  rating  that  is  below  investment  grade 
will  receive  the  most  severe  haircut. 
This  reflects  OFHEO's  determination 
that  it  is  appropriate  for  the  stress  test 
to  reflect  high  credit  losses  for  non- 
mortgage  investments  that  are  more 
risky  than  the  instruments  that  are  now 
included  in  the  Enterprises'  current 
holdings.  The  Enterprises'  non-mortgage 
investments  are  currently  of  high 
quality,*'*  but  the  Enterprises  are  not 
statutorily  or  otherwise  legally  required 
to  invest  solely  in  high  quality 
instruments.  It  is  possible  that  an 
Enterprise  might  change  its  investment 
practices  to  include  non-mortgage 
investments  with  lower  credit  quality. 

F.  Other  Housing  Assets 

Other  housing  assets  are  a  small 
category  of  Enterprise  assets  that  need  to 
be  modeled  differently  than  retained 
whole  loans  and  mortgage-backed 
securities  are  modeled.  They  are 
primarily  mortgage  revenue  bonds 
(MRBs).  They  also  include  certain  Real 
Estate  Mortgage  Investment  Conduits 
(REMIC)  securities  issued  by  private 
entities  and  some  interests  in 
partnerships  and  joint  ventures.  These 
assets  have  cash  flow  characteristics 
that  vary  from  investment  to 
investment,  and  the  data  reqtiired  to 
model  cash  flows  precisely  is  not 
readily  available.  The  impact  of  how 
these  assets  are  modeled  on  the  stress 
test  results  will  be  modest. 

1.  Mortgage  Revenue  Bonds 

Mortgage  revenue  bonds  are  issued  by 
state  and  local  housing  authorities  to 
raise  funds  for  single  &mily  and 
multifamily  mortgage  lending  programs. 
Both  single  and  multifamily  mortgage 
revenue  bonds  are  secured  by  mortgage 
loans,  reserve  funds,  and  other  credit 
enhancements.  Government  subsidies  to 


"*  For  instance,  in  response  to  HUD'S  ANPR. 
Fannie  Mae  commented  that  "Nearly  two-thirds  of 
the  {liquid  investment)  portfolio  is  rated  AAA  (or 
the  equivalent),  and  nearly  all  (96  percent)  of  the 
portfolio  is  rated  at  least  A  (or  the  equivalent). 


some  multifamily  projects  also  provide 
implicit  credit  support.  Most  KQlBs  are 
tax  exempt.  The  Enterprises  are 
permitted  to  hold  up  to  two  percent  of 
their  assets  in  tax  exempt  securities. 

OFHEO  considered  whether  to  model 
MRB  cash  flows  on  individually  or  on 
an  aggregated  basis.  The  stress  test 
models  MRB  cash  flows  bond-by-bond. 
Although  one  modeling  approach  is  to 
group  securities  and  use  weighted 
average  interest  rates  and  terms  to 
calculate  future  cash  flows,  OFHEO 
determined  that  calculating  cash  flows 
individually  is  simpler.  Available 
computer  hardware  and  software  allow 
the  calculation  of  cash  flows  on  many 
individual  securities  in  almost  the  same 
amoimt  of  time  it  takes  to  calculate  a 
single  cash  flow  using  average  rates  and 
maturities  for  a  group.  In  addition,  any 
decrease  in  precision  that  might  be 
introduced  through  pooling  is  avoided. 

OFHEO  next  considered  whether  to 
calculate  interest  and  principal 
payments  for  the  MRBs  based  on  each 
security's  actual  structure  or  to  use  a 
proxy  for  calculating  bond  payments. 
Interest  on  MRBs  is  paid  at  the  bond 
rate  on  the  principal  amount  of  the 
bond,  but  MRBs  have  different 
schedules  for  principal  repayment  In 
some  MRBs,  the  issuer  may  use 
principal  repayments  from  mortgages 
associated  with  one  MRB  transaction  to 
retire  bonds  from  another  transaction.  In 
many  transactions,  issuers  have 
substantial  discreticm  to  retire  bonds 
early.  There  is  no  single  source  of 
information  on  MRB  structiues,  nor  is 
the  information  readily  available  from 
multiple  sources. 

OFHEO  determined  that  the  modeling 
approach  used  to  calculate  cash  flows 
on  Ginnie  Mae  securities  would  provide 
a  reasonable  proxy  for  cash  flows  on 
mortgage  revenue  bonds.  Specifically, 
the  bonds  are  modeled  as  passthrough 
securities,  with  the  imderlying  mortgage 
collateral  bearing  a  coupon  75  basis 
points  higher  than  the  bond  coupon. 
Although  MRB  payments  are  not 
passthroughs  of  mortgage  loan 


payments,  the  MRB  payments  are 
related  to  the  mortgage  payments.  MRB 
payments  and  Ginnie  Mae  security 
payments  would  be  affected  similarly  by 
loan  terminations  and  by  economic 
conditions.  Further,  borrowers 
benefiting  from  MRB  programs  are 
similar  to  borrowers  for  the  FHA  and 
VA  loans  that  collateralize  Ginnie  Mae 
securities,  and  the  loan  characteristics 
are  similar.  Therefore,  the  stress  test 
calculates  cash  flows  for  MRBs 
essentially  the  same  way  that  it 
calculates  cash  flows  for  Giimie  Mae 
securities.  It  amortizes  the  bond 
principal  using  loan  termination  rates 
for  FHA  and  VA  loans  that  have  the 
maturity  of  the  MRB  and  coupons  equal 
to  the  MRB  coupon  plus  a  spread. 

OFHEO  considered  whether  to  design 
a  modeling  approach  specifically  for 
multifamily  MRBs  or  to  model  cash 
flows  for  single  family  and  multifamily 
MRBs  the  same  way.  The  stress  test 
models  cash  flows  for  multifamily 
MRBs  as  though  they  were  single  family 
Ginnie  Mae  securities,  just  as  it  does  for 
single  family  MRBs. 

Modeling  multifamily  MRB  cash 
flows  according  to  the  stnictiues  of  the 
securities  is  hainpered  by  the  same  data 
problems  that  a^ct  modeling  single 
family  MRB  cash  flows.  Therefore,  the 
stress  test  needs  to  use  a  proxy.  The 
choice  of  proxy  is  limited.  Information 
on  Government-insured  multifamily 
loans  is  not  readily  available.  Enterprise 
multifamily  MBSs  are  not  an  acceptable 
proxy  for  multifamily  MRBs,  because 
the  Enterprises'  multifamily  loans  differ 
from  the  loans  that  collateralize 
multifamily  MRBs,  and  multifamily 
MBSs  pay  differently  fix)m  multifamily 
MRBs.  Because  multifamily  MRBs  are  a 
very  small  percentage  of  each 
Enterprise's  assets  and  their  impact  on 
risk-based  capital  is  minimal,  OFHEO 
determined  that  single  family  Ginnie 
Mae  securities  woidd  be  used  as  a  proxy 
for  multifamily  MRBs. 

The  stress  test  addresses  the  credit 
risk  associated  with  MRBs  by  applying 
the  haircuts  that  are  tied  to  the  public 
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credit  ratings  of  the  bonds.  The  haircuts 
will  be  in  the  same  amoiuit  and  will  be 
applied  in  the  same  way  as  haircuts  for 
credit  enhancements  and  non-mortgage 
investments.  Currently,  a  sizeable 
majority  of  the  MRBs  held  by  the 
Enterprises  are  rated  AA  and  above. 

2.  Private  Label  RENQCs 

The  Enterprises  own  a  small  amount 
of  REMIC  secvuities  that  are  issued  by 
private  sector  entities.  For  most  of  these 
securities,  the  information  that  would 
be  necessary  to  calculate  cash  flows  for 
the  REMIC  collateral  and  thus  for  the 
HEMIC  securities  is  not  readily 
available. 

As  with  mortgage  revenue  bonds, 
OFHEO  considered  whether  to  model 
the  cash  flows  of  the  REMIC  seciuities 
or  to  model  cash  flows  using  a  proxy. 
The  stress  test  uses  a  proxy.  The  stress 
test  models  cash  flows  for  private 
REMIC  securities  using  the  same 
modeling  approach  as  it  uses  for  MRBs. 
The  stress  test  amortizes  the  principal  of 
the  REMIC  securities  using  the 
appropriate  termination  rates  for  the 
coupons  and  maturities. 

Data  that  is  needed  to  project  precise 
cash  flows  is  not  readily  available.  The 
costs  of  developing  the  data  and  reverse 
engineering  the  REMIC  securities  are 
not  warranted  by  any  incremental 
refinement  that  might  result.  Most  of  the 
REMIC  sectirities  held  by  the 
Enterprises  are  rated  AAA.  The  credit 
risk  of  the  private  issue  REMICs  will  be 
taken  into  account  by  applying  the  same 
haircuts  as  those  used  for  MRBs. 

3.  Interests  in  Partnerships  and  Joint 
Ventures 

OFHEO  decided  not  to  model  gains  or 
losses  on  interests  in  partnerships  or 
joint  ventures,  a  category  that  totals  less 
than  $200  million,  or  less  than  0.03 
percent  of  Enterprise  assets.  These 
assets  carry  little  credit  risk  but  generate 
tax  losses  that  benefit  the  Enterprises. 
OFHEO  has  determined  that  projecting 
cash  flows  and  tax  benefits  of  these 
assets  would  create  significant 
additional  complexity  in  the  stress  test, 
without  having  any  material  impact 
upon  the  risk-based  capital 
requirements.  Accordingly,  the  stress 
test  treats  these  assets  as  though  they 
remain  on  the  balance  sheet  with  no 
run-o^  and  no  associated  income.  In  the 
futiue,  if  these  investments  become  a 
larger  proportion  of  either  Enterprise's 
book  of  business,  OFHEO  will 
reconsider  how  they  are  modeled  in  the 
stress  test 

G.  Commitments 

The  1992  Act  specifies  that  during  the 
stress  period  the  Enterprises  will 


purchase  no  additional  mortgages  nor 
issue  any  MBS,  except  that — 

[alny  contractual  commitments  of  the 
enterprise  to  purchase  mortgages  or  issue 
securities  will  be  fulfilled.  The 
characteristics  of  resulting  mortgage 
purchases,  securities  issued,  and  other 
financing  will  be  consistent  with  the 
contractual  terms  of  such  commitments, 
recent  experience,  and  the  economic 
characteristics  of  the  stress  period.'" 

The  term  "contractual  commitments" 
generally  refers  to  binding  agreements 
that  the  Enterprises  enter  into  with 
seller/servicers  to  purchase  mortgages  or 
to  swap  mortgages  for  MBS.  The  term 
also  refers  to  agreements  to  sell  such 
securities  to  investors.  The  total  of 
outstanding  purchase  or  swap 
commitments  at  both  Enterprises  at  any 
point  in  time  is  generally  in  the  tens  of 
billions  of  dollars.  The  following 
discussion  describes  the  issues  faced  by 
OFHEO  in  determining  the  appropriate 
volimie  and  characteristics  of  mortgages 
delivered  under  commitments. 

1.  Oefinition  of  the  Term 
"Commitment" 

The  proposed  risk-based  capital 
regulation  incorporates,  by  reference, 
the  definition  of  "commitment"  firom 
OFHEO's  minimum  capital  regulation. 
OFHEO  defines  "commitment"  in  the 
minimum  capital  regulation  as  follows: 

Commitment  means  any  contractual, 
legally  binding  agreement  that  obligates  an 
Enterprise  to  purchase  or  to  securitize 
mortgages.''* 

This  definition  includes  "mandatory" 
and  "optional"  commitments. 
Mandatory  commitments  bind  the  seller 
to  deUver,  and  the  Enterprise  to  accept, 
a  certain  volume  of  mortgages.  Optional 
commitments  are  delivery  contracts  that 
commit  the  Enterprises  to  purchase  or 
swap  a  specified  volume  of  loans,  but 
do  not  commit  the  seller  to  deliver  any 
loans.  The  definition  includes 
commitments  that  do  not  specify  fixed 
prices  or  volume,  but  otherwise  legally 
bind  an  Enterprise. 


"'  1992  Act.  section  1361(a)(3)(A)  (12  U.S.C. 
4611(a)(3)(A)).  The  1992  Act  does  provide  for  later 
amendment  of  the  rule  to  address  new  business 
during  the  stress  period,  but  not  until  after  this 
regulation  is  final.  The  1992  Act  requires  that, 
within  one  year  after  this  regulation  is  issued,  the 
Director  of  the  Congressional  Budget  Office  and  the 
Comptroller  General  of  the  United  States  shall  each 
submit  to  the  Congress  a  study  of  the  advisability 
and  appropriate  form  of  any  new  business 
assumptions  to  be  incorporated  in  the  stress  test. 
Section  1361(a)(3)(C)  (12  U.S.C.  4611(a)(3)(C)). 
Subparagraph  1361(a)(3)(B)  (12  U.3.C.  4611(a)(3)(B) 
authorizes  the  Director  to  consider  these  studies 
and  make  certain  new  business  assumptions. 
However,  that  subpiaragiaph  does  not  t>ecome 
effective  until  four  years  after  this  regulation  is 
issued. 

"•  12  CFR  1750.2;  See  61  FR  35610,  July  8. 1996 
(explanation  of  definition). 


Freddie  Mac.  the  only  ANPR 
commenter  to  address  ihe  definition  of 
commitments,  recommended  that 
contractual  commitments  be  defined  to 
include  only  agreements  that  legally 
bind  the  Enterprises  to  purchase 
mortgages.  According  to  Freddie  Mac. 
"[ulnder  fundamental  contract  law,  an 
agreement  is  only  binding  if  all  of  its 
key  terms  are  included  and  agreed 
upon."  Freddie  Mac  further  stated  that 
price  and  volume  are  two  key  terms  and 
that  only  commitments  containing  this 
information  are  legally  binding 
contracts  for  the  Enterprises.  Tliis 
comment  suggests  that  OFHEO  should 
not  model  commitment  contracts  that 
do  not  contain  price  and  volume 
information  (e.g.,  master  commitments 
for  cash  purchases). 

OFHEO  has  found  no  reason  to  adopt 
a  different  definition  for  purposes  of 
computing  risk-based  capital  bom  that 
used  for  computing  minimum  capital.  In 
both  cases,  the  term  should  mean  any 
legally  binding  agreement  that  obligates 
an  Enterprise  to  purchase  or  securitize 
mortgages.  OFHEO  does  not  believe  it 
necessary  or  appropriate  to  restrict  the 
definition  of  the  term  "commitment"  by 
reference  to  price,  volume,  and  fees, 
because  agreements  may  be  legally 
binding  even  when  they  lack  specificity 
on  all  terms.  ^''  It  would  add 
unnecessary  complexity  to  attempt  to 
reflect  the  myriad  details  of  diverse 
State  contract  laws  in  the  regulatory 
definition.  Moreover,  to  do  so  would  be 
inadvisable  in  light  of  Congress'  specific 
concerns  regarding  the  need  for  capital 
to  support  commitments  and  other  ofi'- 
balance-sheet  obligations.  For  example, 
in  discussing  the  need  for  \ife  capital 
requirements  of  the  1992  Act,  Congress 
expressed  the  concern  that  the  risk  in 
off-balance-sheet  obligations  had  not 
been  captiued  imder  prior  capital 
standards: 

The  capital  provisions  of  the  GSEs'  charter 
Acts  limit  their  debt  to  15  times  their  capital 
unless  HUD  sets  a  higher  ratio  •  •  •  This  is 
unsatisfactory  because  no  capital  need  be 
held  against  the  GSEs'  S750  billion  of  off 
balance  sheet  guarantees  *  *  *''■ 

Recognizing  this  concern,  it  would  be 
inappropriate  for  OFHEO  to  promulgate 
a  narrow  definition  that  could  exempt 
certain  legally  binding  commitments 
from  the  risk-based  capital  requirement. 

Freddie  Mac  also  recommended  a 
definition  of  commitments  that  excludes 
all  optional  commitments,  including 
those  containing  price  and  volume 


'"  See  Restatement  (Second)  of  Contracts  §  204 
(1961). 

>'•  S.  Rep.  Na  102-282.  at  11  (1992)  (referring  to 
the  existing  capital  standard,  which  the  1992  Act 
repealed). 
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information.  Specifically,  Freddie  Mac 
suggested  the  following  definition: 

Contractual  cnmmitment  means  an 
obligation  of  an  Enterprise  that  legally  binds 
the  Enterprise  to  issue  securities  or  purchase 
mortgages  and  legally  binds  a  third  party  to 
purchase  securities  or  deliver  mortgages,  and 
that  sets  fbrth  all  terms  of  the  transactions 
including  price,  volume,  and  fees. 

(emphasis  added). 

The  phrase  "legally  binds  a  third 
party"  would  define  a  commitment  to 
include  only  an  agreement  that  binds 
the  counterparty  to  deliver  mortgages  or 
to  purchase  securities,  thus  excluding 
optional  commitment  contracts. 

OFHEO  disagrees  with  this  comment 
and  includes  optional  commitments  in 
the  stress  test  definition.  The  1992  Act 
is  clear  on  this  issue,  because  it  refers 
to  "commitments  of  the  enterprise  to 
purchase  *  *  *  or  issue"  (emphasis 
added)  but  includes  no  requirement  that 
the  commitment  bind  others  to  deliver 
mortgages.  Optional  commitments 
obligate  the  Enterprise  to  purchase  and 
are  optional  only  for  the  seller. 
Therefore,  optional  commitments  fall 
squarely  vtrithin  the  statutory  definition. 

2.  Retained  vs.  Seoiritized  Mortgages 

The  proposed  regulation  specifies  that 
all  loans  delivered  under  commitments 
are  packaged  into  securities 
(securitized)  and  sold.  This 
specification  avoids  requiring  OFHEO  to 
predict  business  decisions  by  the 
Enterprises  that  are  highly  judgmental 
and  impossible  to  predict  accurately. 
OFHEO  recognizes  that  in  practice  the 
Enterprises  make  day-to-day  decisions 
to  sell  or  retain  loans.  However,  the 
simple  rule  proposed  by  OFHEO  avoids 
the  complexity  of  attempting  to  model 
such  business  decisions. 

ACB  commented  that  "(ajny  loans  not 
presold  by  the  GSEs  should  be  assumed 
to  be  retained  in  portfolio  and  carry 
both  the  credit  and  IRR  [interest  rate 
risk]  exposure."  OFHEO  disagrees  with 
ACB's  suggestion,  because  it  would  add 
undue  complexity  to  the  stress  test.  At 
no  time  are  the  Enterprises  obligated  by 
the  terms  of  a  commitment  to  retain 
mortgages  in  portfolio.  Furthermore, 
retaining  these  mortgages  in  portfolio  in 
the  stress  test  would  require  OFHEO  to 
predict  how  the  Enterprises  would 
finance  and  hedge  the  interest  rate  risk 
associated  with  the  purchases.  These 
predictions  would  increase  greatly  the 
complexity  of  the  stress  test  and 
introduce  assiunptions  about  future 
Enterprise  management,  which  OFHEO, 
as  a  general  rule,  has  foimd 
inappropriate  in  a  "no  new  business" 
stress  test. 


For  these  reasons,  OFHEO  determined 
that  proposing  that  all  loans  delivered 
under  commitments  vfill  be  securitized 
and  sold  is  a  reasonable,  straightforward 
approach. 

3.  Modeling  E>elivery  Percentages 

The  stress  test  vfill  provide  that,  in 
the  dovm-rate  scenario,  100  percent  of 
all  loans  that  the  Enterprises  are 
obligated  to  accept  will  be  delivered 
and.  in  the  up-rate  scenario,  75  percent 
of  those  loans  will  be  delivered.  As 
explained  below,  OFHEO  considered  * 
the  relevant  comments  on  this  issue  and 
found  the  proposed  rule  to  be  a 
reasonable  and  practical  method  of 
estimating  the  volume  of  new  mortgages 
that  wrill  be  delivered  in  the  stress  test. 

In  determining  the  appropriate 
percentage,  OFHEO  looked  first  to  the 
1992  Act,  which  provides  that 
commitments  wrill  be  "fulfilled."  In 
contractual  parlance  this  term  means 
that  the  parties  will  fulfill  their 
contractual  obligations  imder  these 
instruments.  Therefore,  OFHEO  decided 
to  propose  a  simple  rule,  based  upon 
estimates  of  the  delivery  volumes  that 
would  be  likely  to  ocau  if  both  parties 
fulfill  those  obligations. 

Not  all  mortgages  that  the  Enterprises 
are  obligated  to  accept  under 
commitments  are  actually  delivered. 
Optional  commitments  obligate  the 
Enterprise  to  purchase  up  to  a  specified 
dollar  amount  of  mortgages,  but  do  not 
obligate  sellers  to  deliver  any  mortgages. 
They  can  be  fulfilled  by  both  parties 
even  though  fewer  than  all  the  loans 
specified  in  the  commitment  are 
delivered.  Under  a  mandatory 
commitment,  the  Enterprise  is  also 
obligated  to  purchase  a  specified  dollar 
value  of  loans,  but  the  seller  fulfills  the 
contract  either  by  delivering  the 
specified  volume  of  loans  or  by  paying 
a  "pair-off"  fee  specified  in  the 
commitment  agreement.  These  fees  are 
a  form  of  Uquidated  damages  that,  under 
the  terms  of  mandatory  commitments, 
are  payable  by  sellers  who  fail  to  deliver 
the  full  amount  of  mortgages  specified 
in  the  commitments.  Therefore,  under 
either  type  of  commitment,  less  than  all 
the  stated  mortgage  volume  may  be 
delivered. 

As  mentioned  above,  the  proposed 
regulation  specifies  that,  in  the  down- 
rate  scenario  of  the  stress  test,  100 
percent  of  loans  the  Enterprises  are 
obligated  to  buy  or  securitize  will  be 
delivered  under  all  types  of 
commitments.  In  the  up-rate  scenario, 
75  percent  of  those  loans  will  be 
delivered.  This  specification  reflects  the 
fact  that  when  interest  rates  decline 


significantly,  the  volume  of  new 
purchase  mortgages  and  mortgage 
refinancings  generally  increases. 
Therefore,  in  the  down-rate  scenario, 
lenders  should  have  plenty  of  mortgage 
voliune  to  meet  or  fill  all  commitments. 
In  contrast,  when  interest  rates  rise 
significantly,  the  demand  for  mortgages 
tends  to  fall.  Therefore,  in  the  up-rate 
scenario,  sellers  would  find  it  difficult 
to  generate  enough  mortgages  to  meet 
outstanding  commitments.  Because  the 
proposed  regulation  provides  that  all 
loan  deliveries  will  be  made  in  the  first 
three  to  six  months  of  the  stress  period 
(see  section  in.G.4.,  Delivery  Timing 
below),  those  deliveries  are  particularly 
sensitive  to  short-term  changes  in 
interest  rates.  Thus,  the  steeply  rising 
rates  in  the  first  few  months  of  the  up- 
rate  scenario  have  a  significant  impact 
upon  delivery  percentages.  It  would  be 
inappropriate,  however,  to  assume  that 
loan  deliveries  would  decline  more  than 
25  percent,  given  that  many  of  the 
commitments  are  mandatory  and  that 
existing  home  purchase  contracts  will 
require  financing.  Lenders  will  also 
have  a  certain  volume  of  outstanding 
loan  commitments  with  locked  rates, 
most  of  which  would  close. 

Figure  3  below  shows  that,  during  the 
most  recent  increase  in  rates  of  any 
significance  (the  first  half  of  1994),  a 
three  month  increase  in  interest  rates  of 
150  basis  points  led  to  a  drop  in  market 
origination  volume  of  roughly  30 
percent.  Also,  during  the  12-year  period 
shown,  market  volumes  never  decreased 
over  any  three-month  period  by  more 
than  25  to  30  percent^  Because  the  stress 
test  will  include  rate  changes  of  150 
basis  points  or  less  in  the  first  quarter, 
the  data  led  OFHEO  to  conclude  that  a 
75  percent  delivery  rate  would  be  a 
reasonable  specification  for  the  up-rate 
scenario  of  the  stress  test. 

The  proposed  regulation  does  not 
credit  die  Enterprises  with  income  from 
"pair-off  fees"  in  the  up-rate 
environment  for  two  reasons.  First, 
there  is  no  usable  data  on  the  payment 
of  these  fees  or  on  the  percentage  of 
deUveries  under  commitments. 
Therefore,  attempting  to  model  these 
fees  would  require  estimating,  with  no 
supporting  data,  the  percentages  of 
loans  to  be  delivered  under  mandatory, 
as  opposed  to  optional,  commitments. 
Second,  the  fees  are  not  always  chai'ged 
by  the  Enterprises.  Therefore,  including 
the  fees  would  require  OFHEO  to 
speculate  how  frequently  or  under  what 
circumstances  the  Enterprises  would 
impose  them. 


18164 


Federal  Register /Vol.  64,  No.  70 /Tuesday,  April  13,  1999 /Proposed  Rules 


200 
150 


Figure  3.  Change  in  Rates  vs.  Change  in  Volumes  (over  3  months) 
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In  its  ANPR  comments  regarding 
delivery  percentages,  Freddie  Mac 
recommended  that  OFHEO  develop  an 
econometric  model  of  delivery 
percentages  for  commitments.  This 
model  would  be  based  on  recent 
prepayment  experience  of  each 
Enterprise  and  the  prepayment  rates 
produced  by  OFHEO's  default/ 
prepayment  model.  The  model  that 
Freddie  Mac  recommended  would 
compute  commitment  delivery 
percentages  as  follows: 


1.  OFHEO  would  determine  a  means 
of  estimating  the  extent  to  which  sellers 
would  fulfill  mortgage  purchase 
commitments  by  (a)  delivering 
mortgages  or  (b)  paying  a  pair-off  fee 
without  delivering  the  mortgages. 

2.  Then,  OFHEO  would  determine  a 
stress  period  delivery  percentage  under 
all  commitments  to  reflect  the  efl'ect  of 
stress  period  conditions.  Specifically, 
Freddie  Mac  suggested  that  a  good 
approximation  of  this  effect  would  be 
the  ratio  of  the  sum  of  the  prepayment 
rate  and  the  purchase-growth  rate  (rate 


of  increase  or  decrease  in  the  volujme  of 
loans  pim:hased  by  the  Enterprises) 
during  the  relevant  portion  of  the  stress 
period  to  the  sum  of  the  prepayment 
rate  and  the  purchase  growth  rate 
during  a  recent  period  immediately 
prior  to  the  stress  period.  This  ratio 
would  be  multiplied  by  a  "baseline" 
delivery  percentage,  which  is  the 
normal  delivery  percentage  diuing  times 
of  little  interest  rate  fluctuation.  Under 
this  approach,  the  stress  test  delivery 
percentage  would  be  expressed  as 
follows: 


Delivery  %  = 


( ppmt.  rates  during  stress  pd.)+  growth  rate  during  stress  pd.  x  base-line  delivery  % 
recent  ppmt.  rates  +  recent  growth  rate 


The  stress  period  growth  rate  would  be 
zero  imtil  such  time  as  OFHEO  included 
new  business  assumptions  in  the  stress 
test,  and  the  stress  period  deUvery 
percentage  would  not  be  allowed  to 
exceed  100  percent. 

Freddie  Mac  bases  its  approach  on 
two  assumptions.  First,  the  volume  of 
outstanding  commitments  at  the 
beginning  of  the  stress  period  (i.e.,  the 
then  current  volume  of  outstanding 
commitments)  is  assumed  to  be  related 
to  the  voliune  of  mortgage  purchases 
that  the  Enterprises  and  sellers 
anticipated  at  the  time  they  entered  into 
the  commitments.  Second,  the  sellers' 
actual  rate  of  deliveries  during  the  stress 
period  imder  outstanding  commitments 
is  assumed  to  be  closely  related  to 
actual  mortgage  purchase  activity 
during  the  relevant  portion  of  the  stress 
period. 

OFHEO  agrees  with  these 
assumptions  and  used  them  to 


determine  appropriate  stress  test 
delivery  percentages.  OFHEO  also 
agrees  that  an  econometric  approach 
such  as  that  proposed  by  Freddie  Mac 
might  provide  a  relatively  sophisticated 
representation  of  what  would  actually 
occur  under  stress  test  conditions. 
However,  there  are  insufficient  data  to 
construct  such  a  model  of  commitments 
at  this  time.  Historical  data  available  to 
OFHEO  do  not  reveal  what  percentages 
of  commitments  have  been  delivered. 
The  Enterprises  have  provided 
descriptions  of  commitment  types  and 
made  statements  about  their  general 
business  practices  and  the  length  of  and 
delivery  patterns  of  commitments. 
However,  OFHEO  has  found  available 
data  are  inadequate  to  associate  actual 
mortgage  purchases  with  commitments. 
Therefore,  neither  of  the  two  steps  in 
the  Freddie  Mac  proposal  currently  is 
possible.  There  is  no  source  of  data  to 
determine  a  reasonable  estimate  of  pair- 


ofl  fee  payments  or  to  determine  a 
historical  baseline  delivery  percentage. 

ACB's  ANPR  comments  suggested 
that  a  historically  based  dropout  factor 
be  applied  to  account  for  failure  to 
"make/take  delivery  by  coimterparties." 
The  lack  of  historical  data  regarding 
actual  delivery  percentages  under 
commitments  limits  the  accuracy  with 
which  such  a  factor  or  factors  can  be 
calculated.  However,  OFHEO  proposes 
an  approach  consistent  with  the  ACB 
comment.  The  stress  test  specifies  fixed 
delivery  percentages  for  commitments 
in  the  dov\rn-rate  and  the  up-rate 
scenarios.  These  percentages  are  based 
on  historical  information,  displayed  in 
Figure  3,  about  mortgage  voliune  in  the 
entire  mortgage  market  diuing  periods 
when  rates  have  risen  and  fallen 
sharply.  This  information  demonstrates 
that  declining  interest  rates  are 
generally  accompanied  by  or  followed 
shortly  by  increases  in  the  volume  of 
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mortgage  originations.  Conversely, 
increasing  interest  rates  tend  to  slow 
originations. 


4.  Delivery  Timing  is  consistent  with  the  contractual  terms 

Table  30  displays  the  timing  of  «'  commitments,  the  experience  of  the 

mortBage  deliveries  incorporated  in  the  mortgage  market,  and  the  mterest  rates 

stress  test  for  both  interest  rate  that  the  1992  Act  specifies  for  the  stress 

scenarios.  The  specified  delivery  timing  period. 


Table  30.  Mortgage  Deliveries  By  Month  of  the  Stress 
Test  as  a  Percentage  of  Total  Commitments 


Months 

Up-Rate 
Scenario 

Down-Rate 
Scenario 

1 

18.75% 

62JO% 

2 

18.75% 

25.00% 

3 

12.5% 

12.50% 

4 

12.5% 

0.00% 

5 

6.25% 

0.00% 

6 

6.25% 

0.00% 

Total 

75% 

100% 

This  front-loaded  delivery  profile  in 
both  interest  rate  scenarios  is  consistent 
with  the  contractual  terms  of 
commitments,  which  usually  specify 
that  deliveries  will  occiu-  within  60  days 
and  in  most  other  cases  require  delivery 
within  6  months.  Also,  at  any  point  in 
time,  most  outstanding  commitments 
(other  than  those  made  that  day)  will 
have  only  a  part  of  the  specified 
delivery  period  remaining.  For  these 
reasons,  OFHEO  believes  it  is 
appropriate  to  project  that  deliveries 
under  commitments  would  drop  to  zero 
over  the  first  three  to  six  months  of  the 
stress  period,  with  half  or  more  of  those 
deliveries  likely  to  occur  in  the  first  two 
months. 

For  the  same  reasons  that  delivery 
percentages  are  higher  in  the  down-rate 
than  in  the  up-rate  environment, 
OFHEO  believes  it  is  appropriate  to 
provide  for  faster  deliveries  when 
interest  rates  are  falling  than  when  they 
are  rising.  Mortgage  origination 
experience  demonstrates  that  decreasing 
interest  rates  tend  to  cause  significant 
increases  in  mortgage  originations. 
Therefore,  it  is  reasonable  to  specify  that 
deliveries  occur  sooner  when  interest 
rates  in  the  stress  test  rapidly  decline 
than  when  they  rise. 

ACB  commented  about  delivery 
timing,  stating  that  OFHEO  should 
assiune  scenarios  that  would  be  least 
advantageous  to  the  Enterprises, 
whether  they  were  buying  loans  or 
selling  securities.  Because  there  are  no 
historical  data  on  deliveries  under 


commitments,  the  stress  test  specifies 
delivery  timing  consistent  with 
observed  historical  patterns  of  mortgage 
originations.  The  delivery  timing  in  the 
stress  test  is  intended  to  be  a  reasonable 
approximation  of  what  would  occur 
imder  the  stress  test  conditions 
specified  in  the  1992  Act.  not 
necessarily  what  would  be  least 
advantageous  to  the  Enterprises. 

Freddie  Mac  suggested  two  delivery 
timing  options  in  its  comments  on  the 
ANPR.  Freddie  Mac  recommended  that 
OFHEO  assume  that  purchases  occur 
uniformly  over  the  weighted  average 
maturity  of  outstanding  commitments. 
Alternatively,  Freddie  Mac  suggested  a 
formula  that  was  derived  by  assuming 
that  commitments  expire  uniformly  and 
that  purchases  are  uniform  during  the 
term  of  each  commitment.  Freddie  Mac 
described  the  latter  approach  as 
unnecessarily  complex  and  unlikely  to 
affect  the  overall  capital  requirement 
associated  with  commitments,  but 
indicated  it  was  nevertheless  an 
acceptable  means  to  estimate  delivery 
timing.  OFHEO  was  concerned  about  a 
lack  of  empirical  support  for  either  of 
Freddie  Mac's  alternative 
recommendations,  however,  and  has, 
therefore,  chosen  to  propose  the 
relatively  simple  delivery  timing 
described  above. 

5.  Loan  Mix  Distribution 

The  type,  term,  LTV  ratio,  coupon, 
and  geographic  mix  of  loans  ("loan 
mix")  that  are  delivered  under 


commitments  can  have  a  significant 
impact  upon  associated  credit  losses  in 
the  stress  test. 

The  proposed  regulation  provides 
that,  with  the  exception  of  coupon 
interest  rates,  the  loan  mix  delivered 
xmder  commitments  at  each  Enterprise 
is  the  same  as  the  mix  of  loans 
securitized  by  each  Enterprise  that  were 
originated  during  the  immediately 
preceding  six-month  period.  This 
approach  reflects  the  view  that  a 
reasonable  indicator  of  the  mix  of  loans 
that  might  be  delivered  in  the  near 
future  is  the  mix  of  loans  delivered  in 
the  recent  past.  To  the  extent  that  an 
Enterprise  has  been  buying  a  larger  or 
smaller  percentage  of  loans  with  a 
particular  characteristic  over  the  past 
six  months,  the  stress  test  effectively 
continues  that  mix.  OFHEO's  proposed 
approach  does  not  differentiate  the  loan 
mix  of  deliveries  in  the  up-rate  and 
down-rate  scenarios. 

To  reflect  movements  in  stress  test 
mortgage  interest  rates,  the  stress  test 
uses  two  different  "conventional 
mortgage  rate"  series,  a  30-year  rate  and 
a  15-year  rate,  described  earlier  in 
section  III.  B..  Interest  Rates,  to 
determine  mortgage  rates  on  newly 
delivered  fixed-rate  mortgages. »'« It  uses 


17*  The  stress  test  assumes  that  mortgage  interest 
rates  on  seven-year  balloon  mortgages  are  50  basis 
points  less  than  30-year  conventional  mortgage 
rates  in  the  down-rate  environment,  and  equal  to 
the  30-year  rate  in  the  up-rate  environment. 
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the  one-year  CMT,  along  with  the 
average  margin  for  ARM  loans 
originated  within  the  past  six  months,  to 
determine  mortgage  rates  on  newly 
delivered  ARMs. 

In  its  ANPR  comments,  Freddie  Mac 
recommended  two  methods  of  modeling 
loan  mix.  Freddie  Mac  recommended 
that  the  loan  mix  of  mortgages  delivered 
under  commitments  could  be  the  same 
as  the  loan  mix  of  the  Enterprises' 
outstanding  portfolios.  Ahematively, 
Freddie  Mac  suggested  that  OFHEO  look 
to  historical  experience  and  base  the 
stress  period  mix  on  the  mix  during  past 
up-rale  and  down-rate  environments. 
Freddie  Mac  further  commented  that  the 
mix  of  mortgages  delivered  undar 
outstanding  commitments  should  not  be 
modeled  based  on  recent  mortgage 
deliveries.  Its  rationale  was  that  the 
capital  requirement  associated  with' 
commitments  could  vary  dramatically 
because  of  one-time  special  purpose 
transactions.  Freddie  Mac  cited,  as  an 
example,  the  distorting  effects  created 
by  an  Enterprise  purchase  of  a  large  Cost 
Of  Funds  Index  (COFI)  ARM  portfoHo 
representing  30  percent  of  a  quarter's 
purchases. 

OFHEO  did  not  adopt  Freddie  Mac's 
first  suggestion  because  OFHEO 
believed  that  the  mix  of  loans  in  an 
Enterprise's  overall  portfolio  has  only  a 
limited  relatfonship  to  the  loans  that 
will  be  delivered  under  current 
commitments.  An  Enterprise's  portfolio 
at  any  given  time  contains  loans 
obtained  over  many  years  during 
periods  when  economic  conditions  may 
have  been  quite  different  from  the 
conditions  that  will  exist  at  the  start  of 
the  stress  test.  Current  commitments,  by 
contrast,  are  more  likely  to  reflect 
Enterprise  management's  efforts  to  » 
adjust  the  mix  in  its  portfolio  than  they 
are  to  reflect  the  current  mix  in  the 
portfolio.  For  these  reasons,  OFHEO 
found  the  current  mix  of  loans  at  the 
Enterprises  to  be  an  unsatisfactory 
proxy  for  the  mix  of  loans  to  be 
delivered  under  current  commitments. 

Using  a  two-quarter  (versus  a  one- 
quarter)  period  to  compute  the  loan  mix 
addresses  Freddie  Mac's  concern  over 
distortions  created  by  occasional  special 
purpose  purchases.  However,  if  large 
special  purpose  purchases  of  unusual 
mortgages  occur  frequently,  it  is 
appropriate  that  the  stress  test  reflect 
some  higher-than-usual  risk  by 
projecting  continuing  purchases  of  such 
mortgages. 

OFHEO  also  examined  Freddie  Mac's 
suggested  alternative  methodology — 
basing  the  loan  mix  on  the  "mix  that 
prevailed"  during  prior  up-rate  and 
down-rate  scenarios.  Given  the  lack  of 
historical  data  regarding  deliveries 


under  commitments,  there  is  no  direct 
evidence  of  what  the  experience  of 
those  deliveries  has  been.  At  best, 
information  might  be  inferred  firom  data 
regarding  total  deliveries,  either  at  the 
Enterprises  or  in  the  market  as  a  whole. 
However,  OFHEO's  research  has  found 
that,  although  long  term  increases  in 
interest  rates  produce  more  ARMs  and 
long  term  decreases  produce  more 
FRMs,  short  term  changes  in  interest 
rates  have  little  discemable  afTect  on  the 
ratio  of  ARMs  to  FRMs  that  are 
delivered  to  the  Enterprises. 

For  these  reasons,  OFHEO  concluded 
that  a  more  detailed  and  complex  model 
based  upon  historical  patterns  of  loan 
deliveries  would  be  unlikely  to  improve 
the  stress  test's  accuracy  or  sensitivity  to 
risk  or  yield  a  significantly  different 
resuh.  OFHEO  is  confident  that  the 
proposed  approach  reflects  a  reasonable 
delivery  mix  for  the  stress  test  and  that 
any  fine-timing  that  might  result  from  a 
more  complex  model  would  have  only 
an  incremental  effect.  Also,  because  the 
proposed  regulation  specifies  that  these 
new  loans  will  not  be  held  in  portfolio, 
they  create  little  interest  rate  risk  for  the 
Enterprises.  For  all  these  reasons, 
OFHEO  does  not  propose  the  type  of 
detailed  model  of  loan  mix 
contemplated  in  Freddie  Mac's 
comments. 

ACB  also  commented  on  loan  mix, 
explaining  that  the  mix  of  commitments 
should  be  "as  of  the  actual  reporting 
date,  subject  to  adjustment  for  any 
demonstrable  'window  dressing' 
practices  by  the  GSEs."  ACB  assumed 
that  data  were  available  to  determine 
what  loan  mix  was  specified  under 
outstanding  commitments  at  any  point 
in  time.  As  explained  above,  those  data 
are  not  available.  OFHEO  interpreted 
"window  dressing,"  to  mean  attempts 
that  an  Enterprise  might  make  to  alter 
temporarily  the  loan  mix  in  its 
commitments  just  prior  to  the  beginning 
of  a  particular  quarter.  OFHEO  believes 
that  the  proposed  approach,  which 
looks  to  the  mix  of  loans  actually 
delivered  over  the  last  two  quarters, 
addresses  ACB's  concern  that  an 
Enterprise  might  engage  in  "window 
dressing." 

6.  "No  New  Business"  Rule 

World  Savings  commented  in 
response  to  the  ANPR  that  the  stress  test 
model  should  reflect  ongoing  business, 
not  a  wind  down  scenario.  The 
comment  stated  that  the  assumption  of 
no  new  business  except  for  fulfillment 
of  contractual  commitments  is 
"fundamentally  flav/ed,"  because  it 
assumes  the  Enterprises  will  be 
prescient  about  the  magnitude  of  the 
financial  stress.  World  Savings 


commented  that  this  assumption  causes 
the  test  to  underestimate  the 
Enterprises'  need  for  capital,  because  it 
causes  their  portfolios  to  shrink 
unrealistically.  By  contrast,  a  comment 
by  Professor  Yezer  of  George 
Washington  University  advocated 
placing  limits  on  the  size  of  the 
Enterprises'  portfolios  in  the  stress  test. 
He  concluded  that  "one  needs  a  model 
of  [Enterprise]  response  to  stress  that 
makes  sense  in  terms  of  modem 
financial  theory  of  investment,  not 
passive  reaction  to  adverse  changes  as 
contemplated  in  the  proposed  rule." 
Both  of  these  comments  suggest  an 
alternative  approach  to  new  business 
that  cannot  be  addressed  at  this  time 
because  the  approach  in  the  regulation 
is  mandated  by  section  1361(a)(3)  of  the 
1992  Act.i*"  That  section  requires  that 
the  initial  risk-based  capital  regulation 
assume  that  the  Enterprises  take  on  no 
new  business  other  than  deliveries 
under  existing  commitments.  After  the 
issuance  of  the  regulation,  the  1992  Act 
requires  studies  by  the  Congressional 
Budget  Office  and  the  Comptroller 
General  of  the  United  States  of  the 
advisability  and  appropriate  form  of  any 
new  business  assumptions  to  be 
incorporated  in  the  regulation.  Only 
after  completion  of  those  studies  and 
their  submission  to  the  Congress  may 
the  Director,  after  considering  them, 
propose  amendments  to  the  regulation 
that  would  incorporate  new  business 
assumptions  during  the  stress  period.^"* 

H.  New  Debt  and  Investment  Rules 

During  the  stress  period,  an  Enterprise 
invests  and  borrows,  as  needed,  based 
on  net  cash  flows.  The  stress  test 
projects  cash  inflows  and  outflows  for 
each  month  of  the  stress  period.  To  the 
extent  cash  inflows  exceed  cash 
outflows  in  any  month,  the  stress  test 
must  specify  how  an  Enterprise  employs 
the  excess  funds.  Conversely,  to  the 
extent  that  cash  outflows  exceed  cash 
inflows  in  any  month,  the  stress  test 
must  specify  how  an  Enterprise  obtains 
the  funds  to  cover  the  cash  deficit. 

The  1992  Act  provides  no  specific 
guidance  for  new  debt  issuance  or  new 
investments  during  the  stress  test. 
OFHEO  sought  new  debt  and  new 
investment  rules  that  would  alter  as 
little  as  possible  the  credit  and  interest 
rate  exposures  of  an  Enterprise 
generated  by  its  initial  asset,  liability, 
and  derivative  positions. 

The  proposed  approach  provides  that 
all  new  debts  and  investments  are  short- 


"01992  Act.  section  1361(a)(3)  (12  U.S.C. 
4611(a)(3)). 

'»'  1992  Act,  section  1361(a)(3)(B)-{D)  (12  U.S.C. 
4611(a)(3)(BHD)). 
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term  instruments.  More  specifically, 
OFHEO  proposes  that  the  Enterprises 
fund  all  monthly  net  cash  outflows 
during  the  stress  test  by  issuing  six- 
month  discoimt  notes.  OFHEO  also 
proposes  that  ejicess  funds  will  be 
invested  at  the  six-month  Treasiuy  bill 
rate  in  instruments  that  mature  one 
month  later. 

1.  Rationale  for  New  E>ebt  and  New 
Investment  Rules 

The  purpose  of  a  "no  new  business" 
stress  test  is  to  subject  an  Enterprise's 
business  at  the  beginning  of  the  stress 
period  to  adverse  conditions,  without 
introducing  during  the  stress  period  any 
business  responses  to  deteriorating 
business  conditions  that  would  tend  to 
increase  or  decrease  risk.  Consistent 
with  this  purpose,  the  proposed  new 
debt  and  investment  rules  are  designed 
to  project  the  effects  during  the  stress 
period  of  specific  stressful 
circumstances  on  the  Enterprises,  given 
the  risks  embodied  in  their  business 
positions  at  the  start  of  the  stress  test, 
while  minimizing  the  introduction  of 
any  new  risks. 

Accordingly,  the  stress  test  uses 
simple  rules  for  the  issuance  of  debt  or 
the  investment  of  Uquidity.  OFHEO 
intentionally  does  not  propose  to 
predict  what  asset-liability  management 
decisions  an  Enterprise  might  make, 
predictions  that  would  be  difficult  in 
any  event.  ^" 

The  hazards  of  predicting  the 
response  of  financial  institutions  to 
stressful  conditions  are  well  illustrated 
by  the  behavior  of  the  thrifts  during 
their  financial  crisis  in  the  1980s.  While 
some  institutions  sought  to  limit  or 
reduce  their  risks  in  that  difficult 
environment,  others  made  choices  that 
greatly  increased  risk,  in  effect  gambling 
dial  a  fortimate  tiun  of  events  would  be 
their  best  chance  of  financial  salvation. 
These  choices  largely  determined  the 
fate  of  the  institutions.  Similarly, 
incorporating  activities  that  project  the 
Enterprises's  responses  to  the  duration 
or  severity  of  economic  conditions 
during  the  early  part  of  the  stress 
period,  while  these  conditions  are 
deteriorating  rapidly,  could  profoundly 
affect  the  Enterprises'  financial 
performance  in  the  stress  period. 

For  these  reasons,  the  stress  test 
makes  no  provision  for  an  Enterprise  to 
rebalance  its  portfolio  as  its  asset  and 
liability  positions  evolve  during  the 


1S2  In  a  stress  test  that  incorporates  new  business, 
the  context  would  be  different.  Should  OFHEO 
choose  to  incorporate  new  business  in  a  later 
regulation,  a  different  approach  to  asset-liability 
management  during  the  stress  period  could  be 
appropriate.  See  1992  Act,  section  1361(a)(3)(C)  (12 
U.S.a  4611(a)(3)(C)). 


Stress  test.  The  Enterprises  are  exposed 
to  interest  rate  risk  principally  because 
changes  in  interest  rates  cause  changes 
in  the  market  (and  economic)  values  of 
their  long-term,  fixed-rate  assets  and 
liabilities,  and  of  their  derivative 
contracts.  These  changes  in  value  are 
reflected  in  subsequent  accounting 
statements  of  earnings  and  net  worth. 

If  an  Enterprise's  asset,  Uability,  and 
derivatives  positions  are  well  matched, 
the  effects  will  be  minimal.  But  if,  for 
example,  an  Enterprise  were  to  fund 
long-term,  fixed-rate  mortgages  with 
short-term  debt,  then  an  increase  in 
market  yields  would  cause  the  value  of 
the  mortgages  to  fall,  but  the  value  of 
the  short-term  debt  would  be  little 
changed.  In  subsequent  periods,  interest 
income  on  the  mortgages  would  be 
unaffected,  but  interest  expenses  would 
be  higher  because  new  debt  would  need 
to  be  issued  at  the  new  higher  interest 
rate.  Earnings  and  equity  would  suffer. 
Conversely,  a  fall  in  market  yields 
would  increase  the  value  of  the 
mortgages,  and  that  higher  value  would 
be  reflected  in  subsequent  earnings  and 
equity  gains.  If  an  Enterprise  were  to 
fluid  short-term  assets  with  long-term, 
fixed-rate  debt,  its  debt  would  change  in 
value,  but  its  assets  would  not, 
producing  the  opposite  effect. 

If  changes  in  interest  rates  continue 
over  a  period  of  time,  then  a  decision  to 
issue  long-term  debt  or  purchase  long- 
term  assets  in  the  middle  of  the  stress 
period  would  create  a  new  source  of 
changes  in  value  over  the  remainder  of 
the  period.  The  effects  of  the  change  in 
interest  rates  on  future  earnings  and 
equity  would  then  reflect  the  changes  in 
value  of  both  the  original  positions  and 
the  new  long-term  debt  or  assets. 

In  the  proposed  stress  test,  interest 
rates  change  substantially  and 
continuously  during  the  first  year  of  the 
stress  period  and  then  are  constant  in 
the  last  nine  years.  If  an  Enterprise  were 
projected  to  issue  long-term  debt  or 
purchase  long-term  assets  during  the 
first  year,  the  new  investments  would 
change  in  value  during  the  remainder  of 
the  year  and  affect  subsequent  earnings 
and  equity.  Such  an  approach  would 
distort  the  stress  test's  evaluation  of 
starting  risk  positions. 

The  proposed  rule  avoids  these 
problems  by  making  all  new  debt  and 
investment  short-term  instruments. 
Investments  are  made  in  Treasury  bills 
to  avoid  introducing  credit  risk;  new 
debts  are  in  the  form  of  discount  notes. 
Maturities  of  six-months  were  chosen  as 
a  representative  short  term.*^' 


2.  Analysis  of  ANPR  Comments 

In  the  ANPR.  OFHEO  posed  several 
questions  related  to  new  debt  and 
investments  during  the  stress  period. 
HUD  and  ACB  recommended  in  their 
comments  that  OFHEO  develop  an 
econometric  model  of  Enterprise 
funding  decisions.  OFHEO  believes, 
however,  that  it  would  be  inappropriate 
to  build  such  a  model.  The  factors  that 
would  have  to  be  incorporated  into  such 
a  model  would  require  OFHEO  to  make 
complex  judgments  about  the  decisions 
an  Enterprise's  management  might  make 
in  response  to  future  economic 
conditions.  HUD's  comment  that 
"OFHEO  may  be  able  to  base  modeling 
of  GSE  liability  management  *  *  *  on 
presumptions  concerning  how  GSEs 
would  formulate  and  exercise  broad 
financial  management  objectives  during 
a  winddown"  would  require  similar 
judgments.  ACB  also  commented  that 
"excess  cash  balances  should  be 
assumed  to  be  deployed  to  minimize 
remaining  interest  rate  risk  exposure 
since  the  costs  of  such  a  hedging 
strategy  are  zero."  OFHEO  determined 
that  this  approach  could  change  the  risk 
profile  of  an  Enterprise  during  the 
course  of  stress  period  and  is,  therefore, 
inappropriate  for  the  stress  test. 

Freddie  Mac  also  addressed  the 
question  of  new  debt  in  the  stress  test. 
Freddie  Mac  proposed  that  OFHEO 
assume  the  Enterprises  would  generally 
adhere  to  their  respective  asset  and 
liability  management  principles  in  a 
stress  test  environment.  More 
specifically,  the  Enterprises  would 
rebalance  their  portfolios  of  assets  and 
liabilities  diuing  the  stress  period,  in  an 
attempt  to  maintain  a  specific 
relationship  between  the  net  effective 
maturity  and  net  callability  of  assets  and 
liabilities.  Freddie  Mac  further 
suggested  that  OFHEO  should  use  a 
simple  rule  that  includes  this  concept 
for  die  issuance  of  new  debt  in  the  stress 
test.  As  a  possible  rule.  Freddie  Mac 
offered  the  following  example:  30 
percent  short-term  and  70  percent  long- 
term  debt  in  the  up-rate  scenario  and  70 
percent  short-term  and  30  percent  long- 
term  debt  in  the  down-rate  scenario. 
The  intent  of  the  stress  test  is,  however, 
to  test  the  ability  of  an  Enterprise's 
initial  asset  and  liability  mix  to  survive 
stressful  conditions.  Therefore,  OFHEO 
preferred  an  approach  that  did  not 


lu  Recurring  patterns  in  cash  flows  can  cause  an 
Enterprise  to  hold  substantial  volumes  of  new  six- 
month  investments  at  the  same  time  that  it  has 


substantial  volumes  of  new  six-month  debt 
outstanding.  This  creates  an  unnecessary  balance 
sheet  expansion.  A  more  realistic  solution  would  be 
to  assume  that  maturities  of  new  debts  and 
investments  were  spread  across  a  variety  of  terms 
less  than  one  year.  OFHEO  proposes  to  approximate 
that  result  by  assuming  that  any  outstanding  new 
six -month  investments  are  redeemed  at  par  at  the 
end  of  each  month. 
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actively  alter  the  consequences  of  the 
interest  rate  risk  exposure  inherent  in 
the  Enterprises'  business  at  the 
beginning  of  the  stress  period. 

At  HUD's  suggestion  in  its  comments 
on  the  ANPR.  OFHEO  reviewed  the  role 
of  new  debt  in  the  wind  down  scenarios 
described  in  HUD's  1987  Report  to 
Congress  on  FNMA,  issued  on 
September  27, 1989.  Although  OFHEO 
agrees  with  HUD  that  there  is  a  close 
connection  between  investing  cash, 
hedging  activities,  and  liabilities, 
OFHEO  beheves  that  the  purpose  of  the 
"no  new  business"  stress  test  is  to 
project  the  results  of  existing  risk 
positions  in  stressful  environments. 
This  approach  diR^ers  significantly  from 
HUD's  1987  wind  down  scenarios, 
which  were  designed  to  project  Fannie 
Mae's  performance  during  an 
intentional  wind  down  of  Fannie  Mae's 
mortgage  portfolio  in  preparation  for  a 
hypothetical  privatization  of  that 
Enterprise. 

/.  Operating  Expenses 

Operating  expenses  include  non- 
interest  costs,  such  as  those  related  to  an 
Enterprise's  salaries  and  benefits, 
professional  services,  property,  and 
equipment.  The  operating  expenses  of 
each  Enterprise  comprise  a  relatively 
small  portion  of  their  overall  expenses. 
For  instance,  in  1997,  Freddie  Mac's 
interest-related  expenses  were  $10.6 
billion,  while  its  operating  expenses 
were  $495  million.  Similarly,  Fannie 
Mae's  interest-related  expenses  were 
$22.4  billion,  while  its  operating 
expenses  were  $636  million  that  year. 

The  1992  Act  is  silent  on  how 
operating  expenses  should  be  treated  in 
the  stress  test.  Nevertheless,  the 
legislative  history  states  that  the 
Director  should  exercise  discretion 
about  variables  such  as  the  Enterprises' 
operating  expenses,  provided  that  they 
are  "reasonable  and  to  the  extent 
possible  based  on  historical  data."  ***  In 
addition,  the  stress  test's  treatment  of 
operating  expenses  is  guided  by  the 
1992  Act's  "no  new  business" 
requirement.  185  That  provision  requires 
OFHEO  to  project  the  income  and 
expenses  associated  with  the  existing 
business  positions  of  the  Enterprises 
over  a  ten-year  period.  The  purpose  of 
the  "no  new  business"  requirement  is 
for  the  stress  test  to  capture  the  risks  of 
an  Enterprise's  existing  assets, 
liabilities,  and  off-balance  sheet 
obligations  as  of  the  beginning  of  the 
stress  period.  It  is  not  intended  to 
represent  any  combination  of  events 


i»*H.R.  Rep.  No.  102-206,  at  65  (1991). 
>•»  1992  Act,  section  1361(a)(3)(A)  (12  U.S.C 
4611(a)(3)(A)). 


that  might  occur  in  the  actual  course  of 
an  Enterprise's  business  activities. 

In  the  proposed  regulation,  operating 
expenses  decline  during  the  stress 
period  in  direct  proportion  to  the 
decline  in  the  volume  of  each 
Enterprise's  total  mortgage  portfolio 
(i.e.,  the  sum  of  the  outstanding 
principal  balance  of  its  retained  and 
sold  mortgage  portfolios).  The  stress  test 
first  projects  how  an  Enterprise's 
mortgage  portfolio  decreases  during  the 
stress  period  on  a  monthly  basis.  After 
determining  the  percent  of  these  assets 
that  remain  at  the  end  of  any  month 
during  the  ten-year  stress  period. 
OFHEO  simulates  the  reduced  operating 
expenses  in  each  month  by  multiplying 
this  percent  by  one-third  of  the  amount 
of  the  Enterprise's  operating  expenses  in 
the  quarter  immediately  preceding  the 
start  of  the  stress  test.  This  computation 
is  used  to  determine  the  Enterprises' 
operating  expenses  for  each  montb  of 
the  stress  period.  As  described  in  more 
detail  in  this  section  below,  under  this 
approach,  the  expense  reduction  pattern 
for  the  up-rate  scenario  will  differ  from 
the  down-rate  scenario,  and  the  pattern 
within  each  scenario  will  vary 
depending  on  changes  in  the 
characteristics  of  an  Enterprise's  total 
mortgage  portfolio. 

In  the  ANPR,  OFHEO  raised  several 
questions  about  how  the  stress  test 
should  model  operating  expenses.  These 
issues  are  considered  below. 

OFHEO  first  considered  whether  there 
should  be  any  reduction  in  operating 
expenses  during  the  stress  period.  The 
stress  test  should  include  such  a 
reduction  because  many  of  the 
Enterprises'  operating  expenses  are  tied 
to  the  size  of  their  mortgage  portfolios. 
Both  commenters  on  this  issue,  Freddie 
Mac  and  ACB,  supported  this  view. 

OFHEO  next  considered  whether 
there  should  be  a  variable  or  straightline 
reduction  in  operating  expenses. 
OFHEO  determined  that  a  variable 
reduction  pattern  would  be  more 
appropriate.  The  underlying 
characteristics  of  mortgages  held  or 
guaranteed  by  an  Enterprise  or  the 
interest  rate  conditions  of  the  stress 
period  would  substantially  affect  the 
rate  of  reduction  in  outstanding 
mortgage  balances.  Because  a  large 
portion  of  expenses  are  directly  tied  to 
outstanding  loan  balances,  a  variable 
reduction  based  on  those  balance 
patterns  will  better  correspond  with  the 
cost  reductions  that  would  occur  under 
the  stress  test  scenarios. 

Notwithstanding  this  general 
approach,  OFHEO  notes  that  expenses 
in  some  categories  are  not  closely  tied 
to  current  loan  balances.  These 
expenses  might  be  expected  to  change  at 


different  rates  from  loan  balances  in  a 
stressful  no-new-business  environment. 
As  Freddie  Mac  commented  in  response 
to  the  ANPR,  a  large  portion  of  its 
operating  expenses  are  associated  with 
either  new  business  or  long-term 
research  and  development,  including 
product  and  systems  development,  and 
so  might  be  reduced  more  dramatically 
under  a  no-new-business  assumption. 
Conversely,  Freddie  Mac  stated  that 
some  other  operating  costs  that  are 
associated  with  ongoing  costs  of 
managing  the  mortgage  portfolio  are 
relatively  fixed,  i.e.,  they  are 
independent  of  the  size  of  the  portfolio. 
On  balance,  tying  expenses  to  loan 
balances  will  produce  a  reasonable 
approximation  of  an  Enterprise's  costs 
in  the  stress  test  scenarios. 

The  proposed  approach  to  modeling 
operating  expenses  differs  from  the 
recommendations  made  by  ACB  and 
Freddie  Mac.  Rather  than  a  variable 
approach,  these  commenters  favored  a 
model  applying  a  straightline  reduction 
in  operating  expenses.  Freddie  Mac 
commented  that  a  straightline 
approximation  is  sufficient,  because  the 
resulting  capital  requirement  should 
depend  primarily  on  the  present  value 
of  the  operating  expenses  and  not  on  the 
exact  timing  of  those  expenses. 
However,  OFHEO  believes  it  is 
appropriate  to  adopt  an  approach  that 
more  precisely  takes  timing  into 
consideration,  because  the  timing  of 
expenses  affects  an  Enterprise's 
performance  during  the  stress  test  and 
the  resulting  risk-based  capital 
requirement.  Furthermore,  a  straightline 
approach  still  requires  a  basis  on  which 
to  determine  the  rate  of  expense 
reduction.  The  proposed  approach 
simultaneously  takes  timing  into 
account  and  determines  the  overall  rate 
of  reduction. 

The  next  issue  concerned  whether  the 
model  should  reflect  decisions  that 
might  be  made  by  an  Enterprise  if  it  was 
intentionally  winding  down  its 
business.  On  that  issue,  HUD 
recommended  two  alternative 
approaches:  either  that  OFHEO  model 
the  behavior  of  an  Enterprise  on  issues 
such  as  liability  management,  dividend 
policy,  and  operational  management  as 
if  it  were  aware  that  a  wind  down  is  in 
effect,  or  that  OFHEO  proceed  in  a 
"more  formalistic  fashion,"  i.e.,  without 
regard  to  whether  they  did  or  did  not 
know.  OFHEO  analyzed  this  issue,  not 
only  within  the  context  of  operating 
expenses,  but  also  as  it  relates  to  the 
underlying  concepts  of  the  stress  test 
and  many  of  its  components.  OFHEO 
determined  that  it  would  be 
inconsistent  with  the  1992  Act  and  the 
overall  purposes  of  the  stress  test  for  the 
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model  to  attempt  to  reflect  decisions 
that  would  be  made  by  an  Enterprise 
that  was  intentionally  winding  down  its 
operations.  Instead,  the  stress  test 
applies  the  alternative  approach 
discussed  by  HUD  in  which  an 
Enterprise  would  not  know  that  a  wind 
down  was  in  effect.  As  discussed 
earlier,  this  approach  is  appropriate 
because  the  stress  test  is  intended  to 
capture  the  actual  risks  of  an 
Enterprise's  existing  business  as  of  the 
beginning  of  the  stress  period  rather 
than  events  that  might  occur  during  the 
actual  course  of  its  business. 

OFHEO  next  considered  whether  it  is 
appropriate  to  treat  categories  of 
operating  expenses  differently.  OFHEO 
has  determined  that  disaggregating  the 
operating  expenses  into  several 
categories  would  add  needless 
complexity  writhout  providing  any 
significant  corresponding  benefit  to 
ensuring  an  Enterprise's  capital 
adequacy.  While  some  expense 
categories  might  reasonably  be  assumed 
to  decline  faster  than  the  mortgage 
portfolio,  some  others  might  decline 
more  slowly,  and  some  might  be 
expected  to  increase.  OFHEO  agrees 
with  ACB  and  Freddie  Mac  that  since 
operating  expenses  constitute  a 
relatively  small  portion  of  an 
Enterprise's  overall  costs,  they  should 
not  be  subject  to  complicated  modeling. 
Accordingly,  OFHEO  proposes  to 
consider  operating  expenses  in  a  single 
category  rather  than  disaggregating  them 
into  distinct  categories. 

Finally,  OFHEO  considered  whether 
the  operating  expenses  of  each 
Enterprise  should  be  modeled  in  the 
same  manner.  Freddie  Mac 
recommended  that  instead  of 
distinguishing  between  the  Enterprises, 
the  stress  test  should  reduce  operating 
expenses  of  each  Enterprise  in  the  same 
manner.  Freddie  Mac  stated  that  any 
attempt  to  make  fine  distinctions 
between  how  each  Enterprise  might 
actually  manage  its  operating  expenses 
during  the  stress  period  could  lead  to 
extensive  analysis  that  ought  to  have 
little  affect  on  the  overall  capital 
requirement  but,  could  increase  the 
danger  of  di%rent  capital  treatment  for 
each  Enterprise  based  on  differences  in 
accoimting  treatment  of  expenses. 

OFHEO  agrees  with  Freddie  Mac's 
recommendation  not  to  distinguish 
between  the  Enterprises  with  respect  to 
modeling  operating  expenses.  A 
fundamental  concept  of  the  risk-based 
capital  reqiurement  is  that  the  stress  test 
establish  a  single  set  of  rules  that  apply 
equally  to  both  Enterprises.  It  would  bie 
inappropriate  to  establish  a  different 
stress  test  for  each  Enterprise.  As  a 
result,  diffisrences  in  operating  expenses 


during  the  stress  test  between  the 
Enterprises  will  reflect  only  differences 
in  initial  expense  levels  and  mortgage 
portfolio  composition,  not  any  projected 
behavioral  differences. 

/.  Dividends  and  Other  Capital 
Distributions 

1.  Introduction 

The  definition  of  a  "capital 
distribution"  in  the  1992  Act  includes 
the  payment  of  common  stock 
dividends,  preferred  stock  dividends, 
and  the  repurchase  or  retirement  of 
shares  of  stock.^^*  In  recent  years,  both 
Enterprises  have  consistently  paid 
significant  amounts  of  dividends  and 
have  repurchased  significant  amounts  of 
common  stock. 

The  1992  Act  directs  OFHEO  to 
consider  dividends  in  the  stress  test. 
When  an  Enterprise  makes  a  capital 
distribution  and  the  amount  of  that 
distribution,  however,  are  not  specified 
in  the  1992  Act.  The  only  requirement 
is  that  dividends  should  be  consistent 
with  the  stress  test  environment.  ^^^ 
Because  capital  distributions  decrease 
equity,  the  more  distributions  an 
Enterprise  makes  during  the  stress  test 
period  (or  during  a  real-life  stressful 
environment),  the  more  likely  that  an 
Enterprise  will  feil  to  meet  its  risk-based 
capital  requirement. 

2.  Statutory  Provisions 

The  1992  Act  and  the  Charter  Acts 
determine  the  authority  of  the 
Enterprises  to  make  capital 
distributions.^"  Under  these  statutes, 
an  Enterprise  may  make  a  capital 
distribution  without  restriction  when 
the  Enterprise  would  remain  adequately 
capitahzed  following  the 
distribution.^"*  In  all  other 


<■•  1992  Act.  SKtion  1303(2)(A)  (12  U.S.C 
4502)(A]).  The  notable  exception  is  the  repurchase 
of  shares  for  employee  stock  ownership  programs 
under  section  401  of  the  Internal  Revenue  Service 
Code  of  1966. 

'«'  1992  Art.  section  1361(b)(2)  (12  U.S.C. 
4611(bK2)).  "Chararteristics  of  the  stress  period 
other  than  those  specifically  set  forth  in  subsertion 
(a),  such  as  prepayment  experience  and  dividend 
[lolicies,  will  be  those  determined  by  the  Director, 
on  the  basis  of  available  information,  to  be  most 
consistent  with  the  stress  period." 

>•■  Fannie  Mae's  Charter  Art  and  Freddie  Mac's 
Corporation  Art  collectively  are  referred  to  as  the 
"Charter  Acts." 

iMIn  general,  an  Enterprise  is  considered 
"adequately  capitalized"  when  it  meets  both  the 
risk-based  and  minimum  capital  levels.  It  is 
"undercapitalized"  when  it  does  not  meet  the  risk- 
based  capital  level,  but  does  meet  the  minimum 
capital  level.  It  is  "significantly  undercapitalized" 
when  it  does  not  meet  either  the  risk-based  capital 
level  or  the  minimum  capital  level,  but  does  meet 
the  critical  capital  level.  See  section  1364  of  the 
1992  Art  (12  U.S.C.  4614),  and  section  303(c)(1)  of 
the  Charter  Art  and  section  303(bMl)  of  the 
Corporation  Act 


circumstances,  a  capital  distribution  is 
prohibited  outright  or  requires  the 
approval  bom  the  Director  of  OFHEO. 

Prior  approval  by  the  Director  is 
required  when  an  Enterprise  is 
undercapitaUzed  or  if  a  capital 
distribution  would  cause  the  Enterprise 
to  be  undercapitalized.^^  The 
legislative  history  of  this  requirement 
makes  clear  that,  while  approval  in 
these  circumstances  can  be  granted, 
such  approval  "should  be  the  exception 
and  not  the  rule."  "i  The  Director's 
prior  approval  also  is  required  when  an 
Enterprise  is  significantly 
undercapitahzed;  however,  the  1992  Act 
places  conditions  on  the  granting  of 
such  approval.  In  those  circumstances, 
the  Director  may  only  approve  a 
distribution  if  the  Director  determines 
that  it  will:  (1)  Enhance  the  Enterprise's 
ability  to  meet  its  capital  requirements. 
(2)  contribute  to  the  Enterprise's  long 
term  safety  and  soundness,  or  (3)  is 
otherwise  in  the  pubUc  interest.'"  No 
approval  may  be  granted  for  a 
distribution  that  would  cause  the 
Enterprise  to  be  significantly 
undercapitalized  or  critically 
undercapitalized.  '^^ 

This  statutory  structure  draws  a  clear 
distinction  between  an  Enterprise  that 
fails  to  meet  its  risk-based  requirement 
and  one  that  fails  to  meet  its  minimum 
capital  requirement.  When  an  Enterprise 
fails  to  meet  the  risk-based  capital 
requirement,  the  Director  has  full 
discretion  to  grant  or  deny  approval  for 
a  capital  distribution.  However,  when 
an  Enterprise  fails  to  meet  the  minimum 
capital  requirement,  the  Director's 
discretion  is  limited.  Moreover,  the 
E>irector  is  prohibited  firom  approving  a 
distribution  that  would  cause  the 
Enterprise  to  fail  to  meet  the  minimum 
capital  requirement. 

3.  Proposed  Approach 

The  proposed  regulation  provides  that 
during  the  stress  period: 

•  When  paid,  dividends  are  paid  at 
rates  consistent  with  historical 
experience; 

•  Dividends  are  paid  on  common 
stock  when  the  Enterprise  meets  the 
risk-based  capital  requirement  and  the 
minimum  capital  requirement; 

•  Dividends  are  paid  on  preferred 
stock  when  the  Enterprise  meets  the 
minimum  capital  requirement;  and 

•  No  dividends  are  paid  when  the 
Enterprise  does  not  meet  or  would  not 


<»  Section  303(c)(2)  of  the  Charter  Art  and 
sertion  303(b)(2)  of  the  Corporation  Act 

<">  S.  Rep.  No.  102-282,  at  24  (1992). 

'<"  1992  Art.  sertion  1366(a)(2)  (12  U.S.C 
4616(a)(2)). 

<«>1992  Art,  sections  1365(a)(2):  1366(a)(2XA) 
(12  U.S.C  461S(a)(2);  4616(a)(2HA)). 
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after  payment  of  the  dividend  meet  the 
minimum  capital  requirement. 

In  making  this  proposal,  OFHEO 
emphasizes  that  there  are  significant 
di^rences  between  establishing  a 
dividend  payment  policy  for  the  risk- 
based  capital  requirement  and  acting  on 
a  dividend  approval  request  from  an 
Enterprise  tlwt  is  no  longer  adequately 
capitalized.  Accordingly,  provisions  of 
the  stress  test  which  provide  for  the 
payment  of  dividends  by  an 
imdercapitalized  Enterprise  in  some 
circumstances  and  not  others  shotild  not 
be  interpreted  as  an  indication  of  how 
OFHEO  will  act  on  any  specific 
dividend  approval  request.  In  practice, 
OFHEO  will  evaluate  any  request  for 
approval  of  a  dividend  payment  on  the 
basis  of  a  case-by-case  analysis  of  all  the 
relevant  facts  and  ciraunstances. 

a.  Preferred  Stock 

Under  the  proposed  regulation, 
dividends  are  paid  on  preferred  stock 
during  the  stress  period  when  the 
Enterprise  meets  its  estimated  minimimi 
capital  requirement.  Preferred  stock 
dividends  are  based  on  the  coupon  rates 
of  the  issues  outstanding.  The  coupon 
rates  for  any  issue  of  variable  rate 
preferred  stock  is  calculated  using 
projections  of  the  appropriate  index 
rate. 

To  determine  whether  the  Enterprise 
meets  the  minimum  capital 
requirement,  the  stress  test  computes 
the  minimum  capital  level  each  month 
by  applying  the  appropriate  leverage 
ratios  to  all  assets  (2.50  percent)  and  off- 
balance  sheet  obligations  (0.45  percent). 
OFHEO  notes  that  interest  rate  and 
other  off-balance  sheet  contracts  also 
afi'ect  the  minimum  capital  niunber.*** 
However,  incorporating  these  features  in 
the  calculation  would  require  OFHEO  to 
compute  the  credit  equivalent  amoimt 
of  interest  rate  and  foreign  exchange 
contracts,  which  would  add 
unnecessary  complexity  but  provide 
little  corresponding  benefit. 
Accordingly,  for  purposes  of 
determining  dividend  payouts  in  the 
stress  test,  OFHEO  believes  that  the 
approach  described  above  provides  a 
reasonable  approximation  of  the 
minimiun  capital  calculation. 

As  noted  aoove,  preferred  stock 
dividends  are  paid  in  some 
circumstances  in  which  common  stock 
dividends  are  not  paid.  The  stress  test 
includes  this  distinction  based  on  the 
recognition  that  when  a  corporation 
issues  preferred  stock,  it  is  making  a 
higher  level  of  commitment  to  those 
investors  than  when  it  issues  common 
stock.  Preferred  stockholders  have  a  first 


>•«  12  CFR  1750.4. 


claim  on  distributions.  Therefore, 
failure  to  pay  dividends  on  both  classes 
of  stock  likely  would  have  greater 
repercussions  on  an  Enterprise's 
funding  costs  and  ability  to  attract  new 
equity  capital  than  would  a  failure  to 
pay  common  stock  dividends  while 
preferred  stock  dividends  were 
maintained.  Accordingly,  when  an 
Enterprise  is  classified  as 
undercapitalized,  the  stress  test  pays 
preferred  stock  dividends,  but  not 
common  stock  dividends. 

b.  Common  Stock 

Under  the  proposed  regulation, 
dividends  are  paid  on  common  stock 
during  the  first  four  quarters  of  the 
stress  period.  The  stress  test  specifies 
that  common  stock  dividends  cease  after 
that,  reflecting  the  strong  likelihood  that 
an  Enterprise  would  not  meet  the  risk- 
based  capital  requirement  during  the 
final  nine  years  of  the  stress  period.  The 
rate  at  which  dividends  are  paid  is 
based  on  the  trend  in  the  Enterprise's 
earnings.  If  earnings  are  positive  and 
increasing,  dividends  are  paid  based  at 
the  same  dividend  payout  ratio  as  the 
average  payout  ratio  of  the  four  quarters 
preceding  the  stress  test.  Otherwise, 
dividends  are  paid  based  at  the 
preceding  quarter's  dollar  amount  of 
dividends  per  share.  Dividends  would 
be  cut  off  before  the  end  of  the  first  year 
if  an  Enterprise  failed  to  meet  its 
estimated  minimum  capital 
requirement. 

OFHEO  believes  this  rule  is  based  on 
a  reasonable  representation  of  when  an 
Enterprise  will  no  longer  be  adequately 
capitalized.  The  conditions  of  the  stress 
test  are  sufficiently  stressful  to  assure 
that  the  Enterprise  would  be 
undercapitalized  by  the  end  of  the  first 
year  of  the  stress  period.  By  that  time, 
an  Enterprise's  portfolio  would  have 
been  subjected  to  very  large  interest  rate 
increases  or  decreases.  If,  at  that  point, 
it  was  subjected  to  those  same  large 
increases,  i.e.,  a  total  of  up  to  1200  basis 
points  over  two  years,  it  is  reasonable  to 
assume  that  the  Enterprise  would  be 
undercapitalized.  The  Enterprise  would 
have  to  withstand  more  severe  credit 
losses  because  the  hypothetical  stress 
tests  would  also  compound  declines  in 
house  prices  associated  with  the  actual 
stress  test.  Estimating  with  greater 
accuracy  whether  an  Enterprise  would 
meet  its  risk-based  capital  requirement 
at  any  time  during  the  stress  period  is 
inherently  difficult.  This  would  require 
simulating  a  series  of  hypothetical  ten- 
year  stress  tests,  the  last  of  which  would 
involve  generating  cash  flows  extending 
ten  years  beyond  the  end  of  the  actual 
stress  period.  This  would  add  great 
technical  complexity  to  the  stress  test 


v«rithout  providing  any  meaningful 
benefit. 

c.  Other  Types  of  Capital  Distributions 

The  proposed  regulation  does  not 
provide  for  any  other  types  of  capital 
distributions,  such  as  repurchases  of 
common  stock,  or  redemption  of 
preferred  stock.  Although  the 
Enterprises  have  both  repurchased  a 
significant  number  of  shares  of  their 
own  common  stock  in  the  past  several 
years,  the  stock  buybacks  were  irregular 
events  based  on  the  current  share  price, 
expected  return  on  potential 
investments,  and  the  profitability  of 
each  Enterprise.  The  Enterprises  have 
made  no  firm  commitment  to  investors 
to  continue  share  repurchases. 
Furthermore.  OFHEO  believes  that  the 
stress  test  environment  would  not  be 
conducive  to  share  repurchases. 

4.  Analysis  of  ANPR  Comments 

In  response  to  questions  in  the  ANPR, 
Freddie  Mac  emphasized  that  any 
assumptions  that  OFHEO  makes 
regarding  dividend  payments  must  be 
consistent  with  the  1992  Act, 
particularly  the  provisions  related  to 
how  capital  classifications  a^ect 
dividend  payments.  With  regard  to   . 
preferred  stock  dividends,  Freddie  Mac 
recommended  that  OFHEO  assume  that 
an  Enterprise  pays  dividends  on  such 
stock  so  long  as  it  satisfies  its  minimum 
capital  requirement  and  discontinues 
preferred  dividends  thereafter.  With 
regard  to  common  stock  dividends, 
Freddie  Mac  recommended  that  OFHEO 
assume  that  an  Enterprise  pays  a 
constant  dividend  payout  ratio  on 
common  stock  until  earnings  become 
negative,  at  which  time  common  stock 
dividends  would  be  discontinued. 

The  proposed  regulation,  which  ties 
dividend  payouts  to  capital 
classifications,  is  consistent  with  the 
1992  Act  and  is  generally  consistent 
with  Freddie  Mac's  recommendations. 
More  specifically,  OFHEO  agrees  with 
Freddie  Mac's  recommended  approach 
for  paying  preferred  stock  dividends 
imtil  an  Enterprise's  capital  falls  below 
the  minimum  level.  OFHEO  believes 
this  treatment  of  preferred  stock 
dividends  properly  reflects  the  high 
level  of  commitment  of  the  Enterprises 
to  investors  in  their  preferred  stock. 

In  addition,  eliminating  common 
stock  dividends  after  an  Enterprise 
becomes  undercapitalized  is  roughly 
equivalent  to  Freddie  Mac's 
recommendation  to  cut  off  common 
stock  dividends  when  an  Enterprise's 
earnings  turn  negative.  However,  while 
Freddie  Mac  would  reduce  dividends 
proportionately  if  earnings  decline,  the 
proposed  regulation  provides  for  the 
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payment  of  a  constant  dollar  amount. 
OnffiO  believes  the  payout  rule  in  the 
stress  test  appropriately  reflects  the 
current  dividend  payout  history  of  the 
Enterprises.  Both  Enterprises  have  made 
fairly  strong  commitments  to  investors 
regarding  dividend  payouts,  and  have 
been  slow  to  lower  Uieir  dividend 
payments  in  the  face  of  declines  in 
earnings. 

ACB  recommended  that  dividends  be 
suspended  immediately  in  the  stress 
test,  since  the  Enterprises  are  assimied 
to  be  in  a  wind  down  and  shareholders 
would  be  strictly  residual  claimants. 
ACB's  recommendation  to  suspend  all 
dividends  immediately  is  not  consistent 
with  the  apparent  intent  of  the  1992 
Act.  which  specifically  mentions 
dividend  policies  and  directs  OFHEO  to 
consider  dividend  policies  that  would 
be  "most  consistent  with  the  stress 
period.  "195  As  discussed  above,  OFHEO 
believes  that  the  proposed  capital 
distribution  rule  is  consistent  with  the 
stress  test  period.  Furthermore,  the 
stress  test  would  fail  to  incor{K>rate  a 
likely  soim:e  of  capital  depletion  that 
would  aH'ect  an  Enterprise  in  a  real-life 
stressful  environment  if  all  capital 
distributions  were  eliminated  diuing  the 
entire  stress  test  period. 

ACB's  comment  that  shareholders 
would  be  strictly  residual  claimants, 
which  implies  that  the  stress  test  is  a 
liquidation  situation,  is  not  consistent 
with  the  concepts  imderlying  the  stress 
test.  A  wind  down  or  "no  new 
business"  stress  test  is  not  the 
equivalent  of  a  liquidation.  Rather,  it  is 
a  test  of  how  much  capital  an  Enterprise 
would  need  to  survive. 

K.  Other  Off-Balance  Sheet  Guamntees 

In  addition  to  guaranteeing  mortgage- 
backed  seciuities  they  issue  as  part  of 
their  mainline  business,  the  Enterprises 
occasionally  guarantee  other  securities. 
Such  guarantees  are  referred  to  as  "other 
off-balance  sheet  (OBS)  guarantees." 
Examples  of  other  OBS  guarantees 
include  guarantees  of  tax-exempt 
multifamily  housing  bonds  issued  by 
state  and  local  government  agencies, 
Enterprise-issued  whole  loan  REMIC 
seciuities  to  secimty,  and  private  label 
(non-GSE-or  GNMA-issued)  REMIC 
securities.  In  general,  an  Enterprise's 
guarantee  is  protected  by  other  credit 
enhancements,  including  reserve  funds, 
insurance  arrangements,  and/or 
subordinated  secimty  tranches. 

For  the  following  reasons  it  is  not 
now  feasible  to  simulate  the  detailed 
financial  impact  on  an  Enterprise  of 
other  OBS  guarantees  over  the  120 


>«•  1992  Act.  section  1361(b)(2)  (12  U.S.C 
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months  of  the  stress  period.  First,  the 
mortgage  collateral  for  such  securities  is 
often  dissimilar  from  the  Enterprise's 
mortgages  on  which  the  stress  test's 
mortgage  performance  models  are  based. 
Second,  ourent  data  on  the  status  of  the 
underlying  collateral  is  difficult  to 
obtain.  Third,  the  structures  of  the 
securities  and  the  nature  of  credit 
enhancements  vary,  requiring  the 
individual  modeling  of  each  guaranteed 
security,  which  would,  at  this  time, 
require  an  inordinate  amount  of 
resources. 

The  stress  test  utilizes  a  proxy  for  the 
detailed  modeling  of  the  impact  of  other 
OBS  guarantees  on  the  amount  of 
starting  capital  that  an  Enterprise  would 
need  to  just  maintain  positive  capital 
during  the  stress  period.  The  proxy 
treatment  consists  of  multiplying  the 
outstanding  balance  of  all  other 
guarantees  at  the  beginning  of  the  stress 
period  by  .0045,  and  adding  the  result 
to  the  amount  of  starting  capital 
calculated  for  all  other  aspects  of  an 
Enterprise's  operations.  The  multiple 
.0045  corresponds  to  the  minimum 
capital  requirement  associated  with 
these  other  OBS  guarantees. 

L.  Calculation  of  the  Risk-Based  Capital 
Requirement 

1.  Proposed  Approach  to  Calculating 
Capital 

The  1992  Act  requires  an  Enterprise 
to  meet  the  risk-based  capital 
requirement.  To  determine  this 
requirement,  the  statute  establishes  a 
two-step  process.  The  first  step  is  to 
determine  the  amount  of  capital  that  an 
Enterprise  needs  to  just  maintain 
positive  capital  during  a  ten-year  period 
of  economic  stress.  The  second  step  is 
to  increase  that  amount  of  capital  by 
another  30  percent  to  captiue 
management  and  operations  risk. 

OFHEO  proposes  to  use  a  present . 
value  approach  to  calculate  die  capital 
that  an  Enterprise  needs  to  just  maintain 
positive  capital  during  the  stress  test. 
Once  the  stress  test  has  projected  the 
capital  of  an  Enterprise  at  the  end  of 
every  month  in  the  stress  period,  the 
capital  calculation  process  discounts  the 
monthly  capital  balances  back  to  the 
start  date  of  the  stress  period.  The 
Enterprise's  starting  capital  is  then 
adjusted  by  subtracting  the  lowest  of  the 
discounted  capital  balances  to  account 
for  the  smallest  capital  excess  or  largest 
deficit  (subtracting  a  negative  number  in 
the  case  of  a  deficit).  The  discount  factor 
used  to  discount  a  monthly  capital 
balance  is  based  on  after-tax  borrowing 
or  investing  yields  (as  appropriate)  for 
that  month  and  all  previous  months 
during  the  stress  period. 


After  the  stress  test  ascertains  the 
amoimt  of  capital  necessary  to  just 
maintain  positive  capital  during  the 
stress  test,  it  then  multiplies  that 
amount  by  1.3  to  arrive  at  the  risk-based 
capital  requirement. 

2.  Justification  for  Using  a  Present  Value 
Approach 

The  1992  Act  requires  OFHEO  to 
determine  the  amount  of  capital  that  is 
sufficient  for  an  Enterprise  to  just 
maintain  positive  capital  during  the  ten- 
year  stress  period.  However,  when  an 
Enterprise  has  more  (or  less)  capital 
than  it  needs  to  just  mainteun  positive 
capital,  the  law  does  not  specify  the 
procedure  for  calculating  how  much 
capital  it  would  need  to  just  maintain 
positive  capital. 

In  analyzing  the  best  method  to 
calculate  capital  during  the  ten-year 
stress  period,  OFHEO  considered  two 
approaches:  (a)  the  present  value 
approach,  described  above,  and  (b)  an 
"iterative  approach"  in  which  the  stress 
test  would  be  run  multiple  times  with 
hypothetical  adjustments  made  to  each  ^ 
Enterprise's  balance  sheet  prior  to  each 
run.  The  present  value  approach  more 
efficiently  produces  results  comparable 
to  the  iterative  approach.  Both 
approaches  recognize  that  a  dollar  today 
is  worth  significantly  more  than  a  dollar 
ten  years  from  now,  because  the  dollar 
can  be  invested  so  as  to  return  more  in 
a  later  year. 

Under  the  iterative  approach,  the 
capital  calculation  process  begins  by 
running  the  stress  test  on  the  basis  of  an 
Enterprise's  actual  assets,  liabilities,  net 
worth,  and  off-balance  sheet  items  as  of 
a  given  date.  The  first  stress  test  run 
would  be  used  to  identify  the  lowest 
capital  balance  that  the  Enterprise  has 
during  the  stress  period.  Then,  based  on 
that  result,  adjustments  would  be  made 
to  the  starting  capital  and  the  assets 
and/or  liabilities  on  the  Enterprise's 
balance  sheet.  The  goal  of  these 
adjustments  is  to  construct  a  starting 
position  book  of  business  that,  when 
subject  to  the  stress  test,  will  result  in 
the  Enterprise  just  maintaining  positive 
capital  during  the  stress  test.  If  a  run 
results  in  the  Enterprise's  capital 
reaching  a  minimum  point  greater  than 
zero,  OFHEO  would  reduce  the  starting 
capital  in  order  to  move  the  minimum 
point  down  toward  zero  in  the  next  run. 
If  a  run  resulted  in  the  Enterprise's 
capital  reaching  a  minimum  point  less 
than  zero,  then  OFHEO  would  increase 
the  starting  capital  in  order  to  move  the 
minimum  point  up  toward  zero  in  the 
next  run.  If  the  second  run  did  not 
achieve  the  desired  result,  successive 
runs  would  be  made  following  further 
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adjustments  to  the  starting  position 
balances. 

OFHEO  is  proposing  the  present  value 
approach  rather  than  the  iterative  one 
based  on  the  following  considerations. 
The  present  value  approach  is 
comparatively  simple  and  easy.  It  will 
not  require  explicit  changes  to  an 
Enterprise's  actual  assets,  liabilities,  net 
worth,  and  off-balance  sheet  items  as 
they  exist  at  the  start  of  the  stress  test, 
and  it  achieves  results  comparable  to 
the  iterative  approach.  It  achieves  these 
results  because  the  discount  factors 
used  in  the  present  value  calculations, 
which  calculate  the  surplus  or  deficit  of 
starting  capital,  are  consistent  with  the 
effects  during  the  stress  period  of  the 
balance  sheet  adjustments  required  by 
the  iterative  approach.  The  discount 
factors  reflect  the  yields  on  additional 
debt  or  investments  offsetting  necessary 
changes  in  starting  capital.  For  example, 
consider  a  scenario  in  which  an 
Enterprise  holds  more  starting  capital 
than  necessary  to  maintain  positive 
capital  throughout  the  stress  period. 
Balance  sheet  adjustments  made  for  the 
final  iteration  would  likely  involve 
substituting  for  the  surplus  starting 
capital  an  equal  amount  of  debt. 
Discounting  the  appropriate  monthly 
capital  balance  diuing  the  stress  period, 
using  stress  period  yields,  results  in  a 
comparable  amount. 

Based  on  these  considerations,  the 
present  value  approach  would  be  a  more 
appropriate  methodology  for  carrying 
out  the  purposes  of  the  statute.  The 
iterative  approach  would  add  needless 
complexity  and  require  OFHEO  to  make 
changes  to  the  balance  sheets  of  the 
Enterprises.  Each  iterative  run,  would 
be  based  on  hypothetical 
representations  of  the  Enterprise's 
position.  The  present  value  approach 
ehminates  the  need  for  these  artificial 
adjustments  and  the  imwarranted 
complexity  that  the  iterative  approach's 
adjustment  process  would  entail. 

Under  the  present  value  approach,  it 
is  necessary  to  determine  the 
appropriate  monthly  discount  rates.  In 
determining  the  monthly  rates,  OFHEO 
sought  a  set  of  discount  rates  that  would 
reflect  the  time  value  of  money  to  an 
Enterprise  during  the  stress  period. 
Accordingly,  the  discoimt  rates  applied 
in  the  stress  test  are  computed  as  an 
after-tax  rate.  Such  an  after-tax  rate 
reflects  the  fact  that  any  borrowing 
necessary  to  fund  an  Enterprise's 
business  activities  would  be  deductible 
for  income  tax  purposes.  Conversely, 
any  additional  earnings  would  be 
subject  to  income  taxes. 

Tnese  discoimt  rates  are  intended  to 
reflect  the  fact  that  interest  rates  will 
differ  dramatically  between  the  rising 


and  falling  rate  scenarios  and  at  given 
times  in  each  scenario.  When  an 
Enterprise  is  borrowing  new  funds 
during  the  stress  period,  the  marginal 
effect  that  a  change  in  its  cash  position 
in  one  month  will  have  on  its  equity  in 
a  subsequent  month  will  be  reflected  by 
its  after-tax  cost  of  borrowing  during  the 
intervening  period.  Alternatively,  if  the 
Enterprise  is  a  net  investor  in  a  given 
month,  the  marginal  effect  is  reflected 
by  its  after-tax  earnings  on  new 
investments  in  Treasury  bills. 

This  discounting  procedure  will 
reasonably  relate  changes  in  capital  to 
changes  in  an  Enterprise's  risk  position. 
For  example,  if  an  Enterprise  were  to 
take  an  incremental  risk  position  that 
resulted  in  an  incremental  loss  during 
the  first  month  of  the  stress  period,  that 
loss  would  compoimd  during  the  stress 
period  at  the  Enterprise's  after-tax 
borrowing  or  investment  rate.  If  an 
Enterprise  is  borrowing,  this  one 
month's  incremental  additional  loss 
would  require  additional  borrowings 
during  the  balance  of  the  stress  period. 
These  additional  borrowings  would 
create  additional  interest  payments  for 
which  further  borrowing  would  be 
required.  If  the  Enterprise  is  investing, 
the  loss  would  leave  smaller  amounts  to 
be  invested,  which  would  earn  less 
interest.  After  applying  the  discount 
factors,  the  change  in  each  future 
month's  capital  would  equal  the  initial 
loss.  Thus,  the  change  in  the  estimated 
amount  of  the  first  month's  incremental 
capital  needed  to  just  maintain  positive 
capital  during  the  stress  test  would  also 
equal  that  initial  loss.  More  generally,  if 
a  new  asset  were  to  generate  a  stream  of 
losses  over  the  course  of  the  stress 
period,  the  amount  of  starting  capital 
needed  would  rise  by  the  present  value 
of  this  stream  of  losses. 

IV.  Technical  Supplement 

A.  Purpose  and  Scope 

This  technical  supplement  provides 
detail  on  the  specification  and 
estimation  of  statistical  (econometric) 
models  for  mortgage  performance,  and 
how  those  statistical  models  are  applied 
in  the  proposed  risk-based-capital  stress 
test.  The  supplement  focus  is  on 
technical  aspects  of  the  statistical 
modeling.  This  focus  includes: 
theoretical  considerations,  sources  and 
uses  of  historical  data,  functional  forms 
for  statistical  models,  development  of 
explanatory  variables  for  the  statistical 
analyses,  results  of  statistical  model 
estimations,  and  application  of  the 
resulting  statistical  equations  to  predict 
mortgage  performance  in  the  stress  test. 
Each  of  the  following  parts  of  this 
supplement  covers  these  elements  for  its 


respective  part  of  mortgage 
performance.  The  topic  areas  covered 
here  are: 

•  Single  Family  Default/Prepayment, 

•  Single  Family  Loss  Severity, 

•  Multifamily  Default/Prepayment, 

•  Multifamily  Loss  Severity,  and 

•  Property  Valuation. 

An  additional,  and  important 
component  of  this  Supplement  is  the 
description  of  how  the  statistical  models 
of  mortgage  performance  are  reasonably 
related  to  the  benchmark  loss 
experience  (BLE)  identified  in  NPRl. 
The  first  way  in  which  OFHEO 
reasonably  relates  the  mortgage 
performance  component  of  the  stress 
test  to  the  BLE  is  through  application  of 
housing  market  conditions  that 
represent  the  conditions  of  that 
experience.  Those  conditions  include 
house  price  growth  rates,  rent  growth 
rates,  and  rental  vacancy  rates.  The  next 
part  of  this  supplement.  Property 
Valuation,  details  how  OFHEO 
developed  these  variables  for  use  in  the 
stress  test.  How  these  variables  are 
actually  used  in  the  stress  test  is 
covered  in  the  section  3.5,  Mortgage 
Performance,  of  the  Regulation 
Appendix,  although  some  general 
information  is  provided  here. 

The  second  way  in  which  mortgage 
performance  in  general,  and  credit 
losses  in  particular,  are  related  to  the 
BLE  is  through  calibration  mechanisms 
that  adjust  statistically  derived 
equations  to  match  the  actual  loss  rates 
of  the  BLE.  These  adjustments  are 
required  because  the  statistical 
equations  are  estimated  over  a  wide 
range  of  data,  of  which  the  benchmark 
experience  is  only  a  small  part.  To 
reasonably  relate  mortgage  losses  to  the 
BLE,  the  stress  test  imposes  housing 
market  conditions  ft-om  the  time  and 
place  of  the  BLE.  In  addition,  the  stress 
test  adjusts  defaults  and  severities  by 
factors  that  cause  the  test  to  replicate 
critical  aspects  of  the  BLE  when  the 
statistical  models  are  applied  to 
benchmark  loans.  The  methods  of 
deriving  these  calibration  adjustment 
factors  are  described  in  the  Single 
Family  Default/Prepayment  and  Single 
Family  Loss  Severity  parts  of  this 
Supplement. 

B.  Single  Family  Default/Prepayment 

1.  Introduction 

To  develop  the  stress  test  model  of 
single  family  default  and  prepayment 
rates,  OFHEO  analyzed  the  historical 
experience  of  Enterprise  single  family 
loans  firom  1979  through  1995.  This 
experience  is  defined  by  an  econometric 
model  in  which  probabilities  of  default 
and  prepayment  in  each  time  period  are 
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determined  jointly  using  a  multinomial 
logit  specification.  The  theoretical 
foimdation  used  for  choosing  variables 
to  use  in  the  model  is  financial  options 
theory.  This  is  the  predominant  theory 
used  in  mortgage  performance  research. 
It  suggests  that  borrowers  make  choices 
regarding  maintaining  or  terminating 
mortgages  based  upon  the  relative 
financial  value  of  Uiose  choices.  In  this 
context,  each  borrower  has  the  choice, 
in  each  time  period,  to  make  the 
payment  and  maintain  the  mortgage, 
pay  off  the  mortgage  in  full  (a 
prepayment),  or  stop  making  payments 
and  default. 

Owing  to  the  large  amount  of  data 
available  to  estimate  this  model,  OFHEO 
chose  techniques  that  captured  the 
essence  of  individual  borrower  choice, 
consistent  with  efficient  use  of 
computer  resources.  These  techniques 
start  with  estimating  separate  sets  of 
default  and  prepayment  equations  for 
fixed-rate  mortgages  (FRMs)  and  for 
adjustable-rate  mortgages  (ARMs).*'^  A 
third  set  of  equations  was  estimated  to 
project  the  performance  of  less- 
prevalent  single  family  loan  types 
relative  to  the  dominant  30-year  fixed- 
rate  mortgages.  The  second  method  of 
capturing  borrower  choice 
characteristics  while  limiting  computer 
resources  was  to  use  random  samples  of 
fixed-rate  loan  products,  rather  than 
attempting  to  estimate  the  model  on  all 
loans  ever  purchased  by  the  Enterprises. 
The  third  method  was  to  use  quarters 
rather  than  months  as  the  observation 
time  period.  This  time  period  is 
important  because  each  loan  enters  the 
analysis  in  the  form  of  an  event  history: 
every  time  period  for  which  the  loan 
was  active  provides  an  observation  for 
the  statistical  analysis.  Using  quarters 
reduces  the  number  of  observations 
used  in  the  statistical  analysis  without 
losing  any  essential  detail  regarding 
borrower  choices.  The  last  method  of 
maintaining  the  quality  of  individual 
loan  analysis  while  limiting  computer 
resources  was  to  use  a  wei^ted 
regression  scheme,  so  that  all  loans  do 
not  need  to  enter  the  analysis 
individually.  All  loans  with  the  same 
characteristics  are  treated  as  one  loan, 
with  the  actual  nimiber  of  loans  with 
those  characteristics  used  as  a  weighting 
fector. 

The  equations  that  result  bom  the 
statistical  analysis  were  adjusted  or 
calibrated  to  the  BLE  before  use  in  the 
stress  test.  The  calibration  procedure 
adjusts  the  default  equations  so  that  if 
the  actual  benchmark  loans  (as  defined 
in  NPRl)  were  input  into  the  equations, 


wdth  benchmark  house  price  growth 
rates  and  interest  rates,  the  resulting  10- 
year  ciunulative  default  rate  would 
identically  match  that  of  the  BLE  (14.9 
percent). 

The  remainder  of  this  supplementary 
material  is  organized  as  follows:  Section 
2  provides  a  summary  of  the  conceptual 
framework  underlying  the  estimation  of 
the  statistical  model  of  single  family 
mortgage  default  and  prepayment. 
Section  3  describes  the  loan  level  data 
used  in  the  empirical  analysis.  Section 
4  outlines  the  general  approach  to  the 
statistical  analysis  of  default  and 
prepayment  events,  based  on  the 
application  of  the  multinomial  logit 
model.  Section  5  defines  the 
explanatory  variables  used  in  that 
analysis.  The  empirical  results  are 
presented  in  section  6,  which  is 
followed  in  section  7  by  a  discussion  of 
the  application  of  the  estimated  default 
and  prepayment  equations  in  the  stress 
test.  Section  8  ends  this  supplementary 
material  by  describing  how  the 
estimated  model  is  used  in  the  stress 
test  to  produce  results  consistent  with 
the  BLE. 

2.  Conceptual  Framework 

Financial  options  theory  is  the  most 
widely  accepted  theoretical  framework 
for  the  analysis  of  residential  mortgage 
default  and  prepayment.  This 
framework  hypothesizes  that  mortgage 
borrowers  will  exercise  embedded  call 
(prepayment)  or  put  (default)  options 
when  either  of  these  ahematives 
becomes  financially  optimal.  The 
financial  options  theory  assumes  that  an 
individual  mortgage  borrower  can 
increase  his  lifetime  wealth  by 
defaulting  on  a  mortgage  when  the 
market  value  of  the  mortgage  exceeds 
the  market  value  of  the  house,  implying 
a  direct  empirical  link  between  changes 
.  in  housing  values,  borrower  equity,  and 
the  decision  to  default.  Likewise,  the 
option  to  refinance  the  mortgage  when 
market  rates  fall  below  the  current  rate 
on  the  mortgage  provides  a  means  for 
borrowers  to  increase  their  wealth  by 
prepaying,  and  links  observed 
prepayment  behavior  to  changes  in 
interest  rates.*'' 


Previous  empirical  studies  on 
mortgage  terminations  have  provided 
empirical  support  for  the  options 
theory,  as  various  approximations  to  the 
financial  values  of  the  options  have 
been  found  to  be  strongly  associated 
with  observed  default  and  prepayment 
outcomes. ''8  However,  some  of  the 
same  studies  also  indicate  that 
borrowers  do  not  behave  in  the 
"ruthless"  manner  suggested  by  the 
pure  options  theory.  These  empirical 
studies  vary  in  the  degree  to  which  the 
full  implications  of  the  theory  are 
incorporated,  mainly  due  to  limitations 
on  the  available  data  and  the  ability  to 
measure  or  impute  options  values  to 
individual  borrowers. 

The  measurement  of  borrower  equity 
has  been  addressed  in  essentially  two 
ways  in  the  academic  literature.  One 
approach  employs  stochastic 
simulations  to  impute  aggregate 
distributions  of  properties  with  positive 
or  negative  equity,  while 
simultaneously  accounting  for  the 
impact  of  default  and  prepayment 
events  on  these  distributions.  This  is  the 
approach  used  by  Foster  and  Van  Order 
(1984, 1985).  Another  approach, 
adopted  in  recent  work  by  Deng, 
Quigley,  and  Van  Order  (1996)  and 
Deng  (1997),  has  been  to  combine 
mathematical  assumptions  about  the 
diffusion  of  housing  values  with  loan- 
level  data  to  assign  "ex  ante" 
probabilities  of  negative  equity  to 
individual  properties.'®'  Both 
approaches  are  generally  consistent 
with  the  assumptions  of  the  option 
theory,  and  they  differ  mainly  in  their 
application  to  aggregate  versus  loan- 
level  data. 

In  recent  years,  a  consensus  seems  to 
have  emetged  among  practitioners  that    . 
the  option  values,  to  the  degree  that 
they  can  be  measured,  remain  important 
for  predicting  default  and  prepayment. 


i**In  this  model,  ARMs  include  all  mortgages 
that  have  variable  payment  features. 


I'' There  may  also  be  secondary  effects  of 
borrower  equity  on  prepayment,  and  of  interest 
rates  on  debult.  For  example,  attempts  by 
borrowers  to  prepay  their  mortgages  may  be 
frustrated  due  to  declining  house  prices  and  failure 
to  qualify  for  refinancing.  On  the  other  hand, 
borrowers  in  a  negative  equity  position  may  be 
reluctant  to  defoult  if  they  have  current  mortgage 
coupon  rates  that  are  less  than  the  prevailing 
market  rate  of  interest.  In  this  second  case,  the  asset 
value  of  the  low  interest  rate  mortgage  would  be 
foregone  if  the  put  option  is  exercised  and  the 
borrower  defaulu.  However,  the  empirical 
significance  of  mortgage  value  for  default  is 


questionable  given  the  inability  of  borrowers  to 
trade  on  this  asset,  other  than  by  selling  the 
property  and  taking  back  a  mortgage  at  a  rate 
between  the  original  note  rate  and  the  current 
market  rate.  This  option  is  precluded  by  the  "due- 
on-sale"  provisions  of  most  residential  mprtgage 
contracts.  The  extent  to  which  this  option  is  used 
informally  is  unknown. 

<■■  Examples  of  empirical  models  based  on  the 
options  framework  include:  Dunn  and  McConnell 
(1981).  Foster  and  Van  Order  (1984,  1985).  Buser 
and  Hendershott  (1984).  Brennan  and  Schwartz 
(1985),  Kau,  Keenan,  Muller,  and  Epperson  (1985, 
1990).  and  Hendershott  and  Van  Order  (1987). 

'••Probabilities  assigned  in  this  way  are  "ex 
ante"  because  they  depend  only  on  information 
about  individual  mortgages  available  at  origination 
and  subsequent  changes  in  the  mean  (drift)  and 
variance  (volatility)  of  house  price  appreciation 
rates.  No  information  on  the  incidence  of  default  or 
prepayment  among  other  loans  is  used  to  adjust  the 
projected  distribution  of  housing  values  used  to 
assign  probabilities  of  negative  or  positive  equity  to 
loans  that  remain  active. 
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but  provide  only  necessary,  rather  than 
sufficient,  conditions.  For  example,  in 
the  case  of  mortgage  default,  negative 
equity  alone  may  not  be  sufficient  to 
induce  a  borrower  to  default,  but  given 
some  other  "trigger  event,"  such  as  job 
loss  or  marital  disruption,  the  decision 
to  default  would  then  depend  on 
whether  equity  was  positive  or  negative. 
In  the  case  of  prepayment,  borrowers 
who  would  otherwise  appear  to  have  a 
financial  incentive  to  refinance  (prepay) 
to  obtain  a  lower  interest  rate,  may  not 
wish  to  incia  the  associated  transactions 
costs  given  their  expected  time  horizons 
for  occupying  the  home. 

While  the  option  theory  succeeds  as 
a  general  framework,  empirical  models 
of  mortgage  default  and  prepayment 
must  be  flexible  enough  to  account  for 
variation  in  mortgage  performance  that 
may  not  appear  to  be  hilly  consistent 
with  optimal  behavior,  such  as 
borrowers  defaulting  when  house  prices 
are  increasing  or  prepaying  when 
interest  rates  are  increasing.  The 
empirical  model  must  accoimt  for 
limitations  on  the  information  available 
to  compute  the  exact  values  of 
embedded  options  for  Individual 
borrowers.  In  addition,  a  wide  variety  of 
loan  characteristics  must  also  be 
accounted  for,  which  has  led  to  the 
widespread  application  of  what  are 
generally  referred  to  as  "options-based" 
empirical  models,  such  as  those  cited 
above.  The  models  applied  in  the  stress 
test  are  typical  of  those  that  use  the 
options-based  approach. 

3.  Data 

OFHEO  obtained  loan-level 
information  on  previous  Enterprise 
single  family  mortgage  originations  and 
used  these  data  to  estimate  models  of 
mortgage  performance.  The  data 
included  information  on  the  origination 
characteristics  of  mortgages,  information 
on  last-paid  installment  dates,  and  loan 
status  outcomes  from  the  Enterprise 
loan-tracking  systems.  This  information 
allowed  OFHEO  to  reconstruct  "event 
histories"  of  the  period-by-period 
performance  of  individual  loans,  from 
the  date  of  origination  to  either  the 
point  where  the  loan  terminated  or  the 
end  of  the  sample  period.  OFHEO 
combined  loan-level  information  from 
both  Enterprises  to  develop  its  own  data 
files  for  statistical  analysis. 
Standardized  or  "normalized"  data  files 
were  constructed  to  assure  similar 
content  and  structure  across 
Enterprises.^"" 


The  options  theory  views  mortgage 
default  and  prepajrment  events  in  terms 
of  decisions  by  individual  borrowers  to 
terminate  their  loans.  This  view  has 
implications  for  the  way  mortgage 
outcomes  and  their  associated 
probabilities  are  specified  in  the 
statistical  analysis.  Default  and 
prepayment  are  specified  to  occur  in  the 
month  following  the  date  of  the  last- 
paid-installment.  After  mortgage 
prepayment,  the  Enterprises  are  likely  to 
update  the  loan  status  almost 
immediately.  By  contrast,  due  to  the 
varying  length  of  the  mortgage 
f6reclosiu«  process,  the  Enterprises  may 
not  classify  defaulting  loans  as  defaults 
until  some  months  after  the  last-paid- 
installment  date.  However,  in  the 
model,  the  default  event  is  nevertheless 
considered  to  have  occurred  at  the  point 
the  borrower  ceases  payment  on  the 
loan.^t"  The  event  history  used  for  that 
loan  ends  at  that  point  in  time.  The  data 
used  in  the  statistical  analysis  included 
mortgage  originations  for  the  period 
from  January  1979  to  December  1993, 
with  mortgage  performance  measured 
through  December  1995.  Therefore, 
these  data  provided  a  minimum  of  two 
years  of  loan  experience  for  the  most 
recent  origination  cohorts,  ^o* 

Ideally,  models  would  be  estimated 
using  contemporaneous  values  of  factors 
predictive  of  default  and  prepayment 
during  each  pwriod  a  loan  is 
outstanding.  Although  this  type  of 
"panel"  data  does  not  exist  for  historical 
Enterprise  loan  records,  it  was  possible 
to  reconstruct  historical  data  on  key 
determinants  of  default  and 
prepayment,  such  as  house  prices  and 


*"The  process  of  data  normalization  involved 
confirming  the  consistency  of  mortgage  product 
types  and  loan  characteristics  and  defining 
standardized  data  fields. 


'<"  At  the  time  that  data  bases  were  constructed 
for  this  analysis,  information  was  not  available  from 
Freddie  Mac  on  last-paid-installment  dates. 
Therefore,  OFHEO  used  the  "closing  date"  for 
Freddie  Mac's  defaulted  loans.  This  is  the  date  of 
disposition  of  a  foreclosed  property.  The  last-paid- 
installment  date  was  used  for  Fannie  Mae  defaults. 

202  Note  that  for  some  loans  the  iast-paid- 
installment  will  occur  prior  to  the  end  of  the 
sample,  with  no  corresponding  change  in  loan 
status  from  active  to  de&ulted.  These  "censored" 
events  were  treated  in  the  same  manner  as  loans 
that  remained  active  through  the  end  of  the  sample 
period.  That  is,  they  are  viewed  as  active  up  to  and 
including  the  last  quarter  in  the  sample  period. 
Note  that  these  censored  default  events  do  not 
occur  in  sufficient  numbers  to  have  a  material 
impact  on  the  statistical  estimates.  One  reason  is 
that  during  those  time  periods  and  places  in  which 
the  incidence  of  default  was  greatest,  such  as,  for 
example,  in  the  historical  benchmark  experience, 
foreclosure  and  changes  in  loan  status  occurred 
within  several  months  of  the  last  payment  by  the 
borrower.  In  addition,  relatively  complete  loan 
histories  are  available  for  those  loan  origination 
cohorts  among  which  the  majority  of  default  events 
occurred  on  Enterprise  loans.  While  more  recent 
cohorts  with  shorter  event  histories  have  greater 
potential  for  censoring  of  default  events,  the  impact 
of  censoring  on  the  statistical  estimates  is  negligible 
because  default  rates  have  been  so  low  in  recent 
yesn. 


interest  rates,  and  add  this  information 
to  the  individual  loan  event  histories. 
Using  these  histories,  OFHEO  was  able 
to  estimate  dynamic  models  for  default 
and  prepayment.  The  models  are 
"dynamic"  in  the  sense  that  OFHEO  can 
estimate  and  simulate  mortgage 

Eerformance  in  response  to  actual  or 
ypothetical  (e.g.,  stress  test)  changes  in 
economic  circumstances  over  time. 

4.  Specification  of  the  Statistical  Model 

The  proposed  regulation  employs  a 
monthly  cash  flow  model  of  Enterprise 
performance  over  a  ten-year  stress 
period.  The  simulation  of  mortgage  cash 
flows  requires  conditional  rates  of 
default  and  prepayment  to  be  applied  to 
outstanding  mortgage  balances  diuing 
each  month  of  the  stress  test.  The 
purpose  of  the  models  described  in  this 
technical  supplement  is  to  provide  a 
means  of  generating  the  required 
termination  rates  in  a  manner  that  is 
reasonable  for  Enterprise  loans  under 
the  circumstances  of  the  stress  period. 

Conditional  rates  of  default  and 
prepayment  vary  depending  on  a  variety 
of  factors,  both  random  and  systematic, 
some  of  which  are  fixed  at  origination 
and  others  that  vary  over  time. 
Characteristics  of  loans  and  borrowers  at 
origination  can  affect  the  level  and 
timing  of  mortgage  default  and 
prepayment  throughout  the  life  of  the 
loan.  For  example,  conditional  default 
and  prepayment  rates  exhibit 
characteristic  age-profiles  that  increase 
during  the  first  years  foUovdng 
origination,  peak  sometime  between  the 
foiulh  and  seventh  years,  and  decline 
gradually  over  the  remaining  years.^os 
Default  and  prepayment  rates  also  vary, 
systematically  in  response  to  economic 
circumstances  and  other  factors  over 
time,  such  as  changes  in  house  prices 
and  interest  rates  that  affect  the  value  to 
the  borrower  of  embedded  options. 

Like  other  time-or  age-dependent 
processes,  mortgage  terminations  are 
highly  amenable  to  analysis  using 
statistical  survival-time  models 
specified  in  terms  of  conditional 
probabilities  of  prepayment  and  defeult. 
Default  and  prepa)mient  are  "competing 
risks,"  which  means  that  the  occurrence 
of  one  type  of  event  precludes  the 
chance  to  observe  when  the  other  event 
might  have  occurred,  and  vice  versa.  In 
such  a  case  it  is  necessary  to  account  for 
the  joint  mathematical  and  statistical 
dependence  of  the  conditional 
probabilities  of  default  and  prepayment 
on  each  other.  Failure  to  accoimt  for  the 
competing-risks  nature  of  the  events  can 
lead  to  projections  of  total  termination 


203  See  discussion  in  Schwartz  and  Torous,  at  379 
(1989). 
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rates  (default  plus  prepayment)  that  are 
mathematically  inconsistent  and  that 
would  preclude  their  application  in  the 
type  of  actuarial  calculations  of  cash 
flows  required  for  the  stress  test. 

As  outlined  above,  mortgage  default 
and  prepayment  result  in  an  observed 
last-paid-installment,  after  which  no 
further  payments  are  forthcoming.  Thus, 
for  loans  outstanding  at  the  beginning  of 
each  time  period,  three  mutually 
exclusive  outcomes  are  possible  in  the 
model:  (1)  the  borrower  defaults;  (2)  the 
borrower  prepays  the  loan  in  full;  or  (3) 
the  borrower  makes  the  scheduled  loan 


payment,  and  the  loan  remains  active 
and  part  of  the  event  history  sample  for 
the  next  time  period.  For  the  purposes 
of  the  statistical  analysis,  each  of  these 
outcomes  is  interpreted  as  an  "event." 
This  approach  implies  that  each  loan 
contributes  potentially  many 
observations  to  the  event  history 
sample,  depending  on  how  long  it 
remains  active  before  experiencing  one 
of  the  terminal  events  or  reaching  the 
end  of  the  sample  period. 


a.  Multinomial  Logit  Models 

OFHEO  has  estimated  multinomial 
logit  models  for  qtiarterly  conditional 
probabiUties  of  default  and 
prepayment.  2°*  Several  empirical 
studies  have  applied  some  form  of  the 
logit  or  similar  qualitative  response 
models  to  analyze  mortgage  prepayment 
and  default  behavicr.^o'  The 
corresponding  mathematical 
expressions  for  the  conditional 
probabilities  of  default  [kM), 
prepayment  [K,Jit]],  or  remaining  active 
{kaU)]  over  the  time  interval  from  t  to  t 
•f  1  are  given  by: 


Koit)  = 


aD  +  Xo(OpD 


l  +  e  +  e 


(Eq.l) 


MO  = 


ap  +  Xp(OP/. 


OLp  +  Xp{t)^D       ap  +  Xp(t)^P 
l+e  +e 


(Eq.2) 


11^(0  = 


1 


l+e  +e 


T        (Eq-  3) 


Constant  terms  ao  and  Op,  and 
coefficient  vectors  Pd  and  ^,  are  the 
unknown  parameters  that  must  be 
estimated.  Xolt)  is  a  vector  of  mostly 
time  dependent  explanatory  variables 
that  are  assumed  to  influence  directly 
the  conditional  probability  of  defaulting 


(versus  remaining  active),  and  X^t)  is  a 
vector  of  mostly  time  dependent 
explanatory  variables  assumed  to 
influence  directly  the  conditional 
probability  of  prepaying  (versus 
remaining  active).*"*  The  probability  of 
remaining  active  (iiA{.t))  is  equal  to  1 


minus  the  other  two  probabiUties,  so 
that  the  three  probabilities  sum  to  1. 

The  probabilities  and  coefficient 
vectors  have  a  convenient  interpretation 
when  expressed  ia  terms  of  odds  ratios: 


ln[^]  =  ap-^Xp(r)pp       (Eg.  5) 


These  expressions  imply  that  the 
percentage  impact  of  a  one-unit  change 


'°*Tlie  decision  to  model  defiault  and  prepayment 
as  quarterly  events  was  consistent  with  the 
application  of  quarterly  house  price  indexes  in 
computing  the  underlying  distributions  of  borrower 
equity.  The  resulting  quarterly  default  and 
prepajrment  probabilities  were  converted  to 
monthly  factors  for  input  to  the  monthly  cash  flow 
calculations  required  for  application  in  the  stress 
test. 


in  an  element  of  XdU)  on  the  relative 
probability  or  odds  of  defaulting  versus 
remaining  active  is  given  by  the 
corresponding  element  of  the  coefficient 
vector,  ^D-  A  similar  result  holds  for 
prepayment.  Note  also,  that  while 


""  Examples  of  previous  applications  of  the  logit 
model  are  Campbell  and  Dietrich  (1983),  Zom  and 
Lea  (1989),  and  Cunningham  and  Capone  (1990). 

»"  Some  elements  of  Xd(«)  and  X^f)  are  constant 
over  the  life  of  the  loan  and  are  not  functions  of 
t 


changes  in  variables  that  affect  the 
probabiUty  of  prepayment  afliect  the 
absolute  level  of  ttie  probability  of 
default,  and  vice  versa,  such  changes 
affect  the  probability  of  remaining  active 
in  a  symmetric  manner,  so  that  the 
"odds"  of  defaulting  versus  remaining 
active  are  not  affected.™' 


"^The  multinomial  logit  model  is  widely  applied 
in  the  analysis  of  consumer  choice  among  discrete 
alternatives,  where  this  feature  has  been  called  the 

CoDtinuad 
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b.  Estimation  of  Multinomial  Logit 
Coefficients 

The  multinomial  logit  specification 
given  by  equations  (1H3)  is  a  piu«ly 
mathematical  representation  of  the 
imderlying  probabilities.  How  the 
unknown  parameter  coefficients  of  the 
logit  model  are  estimated  statistically 
depends  on  whether  the  model  is 
applied  to  individual  or  aggregate  data. 
Under  some  circumstances,  the  two 
approaches  are  mathematically 
equivalent.  However,  in  some 
situations,  the  use  of  aggregate  data  may 


entail  considerable  loss  of 
information.  2*'" 

If  only  aggregate  data  were  used,  the 
proportions  of  loans  defaulting, 
prepaying,  and  remaining  active  would 
be  used  to  estimate  the  unknown 
coefficients  a^,  a^,  po,  and  %  directly  by 
replacing  the  probabilities  in  equations 
(4)  and  (5)  wiUi  the  corresponding 
observed  sample  proportions  and 
applying  ordinary  least  squares.  In  this 
case  the  explanatory  variables  Xo^t)  and 
XfXt)  correspond  to  the  characteristics  of 
the  groups  or  classes  of  loans  used  in 
tabulating  the  observed  sample 
proportions. 


When  loan-level  data  are  available,  it 
is  possible  to  use  equations  (IHS)  as  an 
exact  mathematical  representation  of  the 
probabilities  of  individual  loan  events. 
In  this  case,  estimation  of  imknown 
coefficients  is  achieved  by  the  method 
of  maximum  Ukelihood.  This  approach 
chooses  the  values  of  az>,  Po,  Op,  and  ^ 
that  maximize  the  joint  likelihood  or 
probability  of  the  entire  event-history 
sample  having  actually  oanirred.  For 
example,  the  joint  sample  likelihood  is 
the  product  of  the  probabilities  of  each 
of  the  independent  loan  event 
observations: 


N 


Sample  Likelihood  (Joint  Probability)^  TT^i         (^^-  ^^ 


I'  I 


where  for  each  observation  /  =  1,2. . ., 
N,  Pt  is  the  estimated  probability  that 
the  event  that  is  actually  observed 
would  have  occurred.  These 
probabilities  are  obtained  by 
substituting  the  appropriate  expression 
firom  equations  (IMS)  for  P,  in  equation 
(6).  The  solution  is  found  by  varying  the 
values  of  the  elements  of  ao,  ^d,  oip.  and 
^p  until  the  joint  probability  reaches  its 
maximum  value.  The  final  values  of  ao, 
Po,  Op,  and  ^p  are  the  maximum 
likelihood  estimates.  Numerous 
statistical  software  packages  exist  for 
this  purpose. 

The  approach  adopted  by  OFHEO  is 
based  on  loan-level  data,  which  has  the 
significant  advantage  of  preserving  as 
much  detail  as  possible  on  individual 
loan  circumstances.  This  approach 
results  in  a  flexible  description  of  loan 
behavior,  which  can  be  used  to  project 
mortgage  performance  under  the 
abnormal  scenarios  of  the  proposed 
regulation. 

5.  Explanatory  Variables  for  Default  and 
Prepayment 

OFHEO  estimated  three  separate  sets 
of  multinomial  logit  probabiUty 
equations.  The  primary  default  and 
prepayment  equations  are  for  single 
family,  30-year  FRMs.  These  loans 
comprise  about  80  percent  of  all  single 
family  loans  in  the  historical  data 
obtained  from  the  Enterprises.  A  second 
set  of  equations  was  estimated  solely  on 
data  for  ARMs.  All  loan  types  with  any 


potential  payment  adjustments 
throughout  the  life  of  the  loan  were 
included  as  ARMs  for  purposes  of  the 
statistical  estimation.  A  third  set  of 
default  and  prepayment  equations  was 
estimated  to  project  the  performance  of 
less-prevalent  single  family  loan  types 
relative  to  30-year  fixed-rate  mortgages. 
This  estimation  was  performed  using 
data  on  30-year  FRMs  and  all  other 
fixed-rate  loan  types  (including 
balloons).  These  loan  types  were 
grouped  as:  20-year  FRM.  15-year  FRM, 
balloon,  FHA/VA,  and  second  liens. 
Data  on  30-year  FRMs  are  included  in 
the  estimation  sample  because  the 
number  of  observations  on  other,  less 
popular  fixed-rate  mortgage  types  was 
insufficient  for  estimating  product- 
specific  default  and  prepayment 
equations.  However,  the  resulting 
default  and  prepayment  equations  are 
only  used  to  project  performance  of  the 
alternative  product  types,  and  not  30- 
year  FRMs. 

All  three  statistical  estimations  use 
the  same  conceptual  underpinnings  and 
empirical  specifications,  and  only  vary 
based  on  the  data  samples  used  in 
estimation.  Thus,  the  basic  definitions 
of  the  variables  are  the  same  across  all 
three  sets  of  equations,  although  the 
way  some  of  the  interest  rate  variable 
values  change  over  time  will  differ,  for 
example,  for  FRM  loans  and  ARM  loans, 
because  of  differences  in  their 
contractual  terms. 


For  convenience,  we  refer  to  the  three 
separate  data  sets  and  statistical 
estimations  as  model  1  {30-year  FRMs), 
model  2  (ARMs),  and  model  3  (all  fixeid- 
rate  products),  hi  addition  to  the  basic 
set  of  explanatory  variables  included  in 
all  three  models,  model  3  includes 
product-specific  adjustment  constants. 
The  adjustment  constants  act  like 
multipliers  to  the  baseline  default 
(hazard)  rates  of  30-year  FRMs.  The 
impacts  of  all  other  explanatory 
variables  are  presiuned  constant  across 
product  type,  so  there  are  no  product- 
type  adjustments  to  their  coefficients. 
Because  ARMs  are  believed  to  perform 
differently  than  FRMs.  due  to  dbanging 
payments  over  time,  they  are  treated  in 
a  separate  estimation  (model  2)  so  that 
variable  coefficients  can  be  uniquely 
identified  for  ARM  versus  FRM  loans. 

The  explanatory  variables  Xoit)  and 
Xp[t)  used  to  estimate  the  unknown 
coefficients  of  the  multinomial  logit 
models  are  listed  in  Table  31.  All  of  the 
variables  except  mortgage  age  {AGEl 
were  coded  as  categorical  variables. 
Categorical  variables  are  advantageous 
for  several  reasons.  For  instance, 
assigning  the  various  explanatory 
variable  outcomes  to  categories  allows 
one  to  estimate  effects  that  may  be  non- 
linear without  having  to  experiment 
with  many  different  functional  forms. 
Because  each  categorical  explanatory 
variable  has  minimum  and  maximum 
categories  (determined  through 
observation  of  the  historical  data),  the 


"independence  of  irrelevant  alternatives."  In  the 
context  of  consumer  choice  theory  this 
independence  can  result  in  apparent  anomalies 
when  close  substitutes  to  existing  choices  are 
introduced.  See,  for  example,  McFadden  (1976). 
This  issue  does  not  arise  in  the  present  context 


""For  example,  if  the  data  are  aggregated  by 
taking  average  values  of  the  explanatory  variables 
Mrithin  broad  product  groupings,  then  particular 
combinations  of  explanatory  variables  that  exist  for 
individual  loans  and  which  are  associated  with 
significant  differences  in  probabilities  of  default 
and  prepayment,  will  not  be  represented  in  the 


data.  While  this  may  not  matter  under  "normal" 
circumstances,  it  could  limit  the  usefubness  of  the 
model  in  projecting  rates  of  default  and  prepayment 
within  high  risk  categories  under  circumstances 
different  than  those  embodied  in  the  original 
aggregation  scheme,  such  as  those  of  the  stress  test 
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impact  of  particular  variables  on  rates  of 
default  or  prepayment  projected  firom 
the  model  is  constrained  to  be  within 
previous  historical  experience.^o^  This 
helps  to  avoid  unreasonable 
extrapolations  when  projecting 
mortgage  performance  under  stress  test 
conditions.  Another  advantage  of  using 
categorical  outcomes  for  the  explanatory 
variables  is  that  it  anticipates  the  need 
to  apply  the  models  to  aggregated  loan 
groups  in  the  stress  test.^^"  The  benefit 
of  starting  with  loan-level  data  is  that  it 
allowed  OFHEO  to  develop  both  the 


explanatory  variables  and  stress  test 
loan  groups  in  a  consistent  manner,  thus 
minimizing  the  loss  of  information  due 
to  data  aggregation. 

The  summary  of  explanatory  variables 
starts  with  descriptions  of  the  two  key 
options-related  predictors  of  mortgage 
default  and  prepayment-respectively, 
the  probability  of  negative  borrower 
equity  and  the  mortgage  premiiun  value. 
A  review  of  additional  interest  rate 
variables  and  loan  characteristics  that 
are  used  as  explanatory  variables 
follows. 


a.  Probability  of  Negative  Equity 

The  put  option  has  value  to  the 
borrower  when  the  property  is  worth 
less  than  the  outstanding  balance  on  the 
mortgage.  In  that  case,  the  borrower  is 
in  a  negative  eqmty  position.  Thus,  the 
equity  position  of  the  borrower  is 
determined  by  the  difference  between 
the  market  value  of  the  property 
seouing  the  loan,  P[t),  and  the  unpaid 
mortgage  balance,  UPBlt): 


EQit)=  P{t)-UPBit)     (Eq.7) 


Ideally,  periodic  observations  on  the 
values  of  individual  properties  would 
be  used  to  update  individual  house 
values  and  borrower  equity  at  the  same 
frequency  (monthly)  at  which  the 
decision  to  prepay  or  default  can  be 
exercised.  However,  because  individual 
housing  values  are  not  updated 
continuously  it  is  not  possible  to 
compute  updated  values  of  EQit)  for 
individual  borrowers  with  sufficient 
acciuBcy  for  this  measure  to  be  used 
directly  at  the  loan  ievel.^** 

It  remains  possible,  however,  to 
characterize  the  equity  positions  of 
individual  borrowers  in  terms  of  ex  ante 
probabilities  of  negative  equity.^^^  xhe 
probability  of  negative  equity  is  a 


function  of  the  scheduled  current  loan 
balance  and  the  likelihood  of  individual 
house  price  outcomes  that  lie  below  this 
value.  Projected  distributions  of 
individual  housing  values  relative  to  the 
value  at  mortgage  origination  were 
calculated  by  applying  estimates  of 
house  price  drift  and  volatility  obtained 
from  independent  estimates  based  on 
the  OFHEO  House  Price  Index  (HPI)."^ 
The  required  estimates  of  house  price 
drift  and  volatiUty  are  direct  by- 
products of  the  estimation  of  the 
OFHEO  HPI.  The  OFHEO  HPI  is  based 
on  a  modified  version  of  the  weighted- 
repeat-sales  (WRS)  methodology  (Case 
and  Shiller,  1987, 1989),  and  is 
consistent  with  the  assumption  that 


housing  values  are  generated  by  a  log- 
normal  diffusion  process.  This  means 
that  over  time  individual  housing  values 
will  appreciate  at  difiierent  rates, 
distributed  randomly  around  the 
average  rate  of  appreciation.  Over  time, 
the  cxunulative  rates  of  appreciation  for 
individual  homes  will  become  more  and 
more  dispersed  or  diffused,  hence  the 
reference  to  diffusion  processes. 
Mathematically,  individual  house  prices 
are  assumed  to  obey  a  non-stationary 
log-normal  diffusion  process  in  which 
individual  house  price  appreciation 
since  mortgage  origination  is  normally 
distributed  vnth  variance  o^  (A)  around 
the  expected  rate  of  appreciation  from 
the  HPI,  P(0.  computed  as: 


P(0  =  In 


HPI{0)         (^-  *^ 


Where  A  is  loan  age  (in  quarters),  and 
HPI(O)  is  the  value  of  the  HPI  at  time  of 


loan  origination.21*  For  the  individual 
borrower  with  original  house  price  P(0) 


at  time  0,  the  probability  of  negative 
equity  at  time  t,  PNEQ(t)  is  given  by: 


*»*Thi8  constraint  applies  specifically  to  the 
marginal  contribution  of  particular  explanatory 
variable  outcomes,  not  to  the  overall  level  of  the 
default  and  prepayment  probabilities  projected  by 
the  model.  For  example,  if  several  explanatory 
variables  simultaneously  take  on  values  that  have 
not  been  previously  observed  in  combination,  then 
it  is  possiole  that  the  projected  probabilities  of 
default  or  prepayment  would  exceed  those  observed 
in  the  historical  data.  This  type  of  outcome  is 
anticipated  by  the  1992  Act,  which  requires 
regional  adverse  credit  conditions  to  apply 
nationally  to  all  loans  at  the  same  time. 

2"»The  loan  groups  used  in  the  stress  test  were 
developed  in  conjunction  with  the  classification  of 
explanatory  variable  outcomes  in  the  statistical 
analysis  of  mortgage  default  and  prepayment. 
Aggregation  of  mortgage  assets  in  the  stress  test 
recognizes  the  need  to  classify  assets  within  broad 
product  categories  for  financial  accounting.  Within 
the  context  of  the  proposed  regulation,  the  use  of 
aggregate  loan  groupings  also  facilitates  the 


assignment  of  new  loan  products  to  existing 
categories  with  known  risk  characteristics.  Further 
explanation  of  the  aggregate  loan  groups  used  in  the 
stress  test  is  in  section  HI.  A.,  Mortgage  Performance 
of  the  preamble. 

211  As  discussed  above,  given  the  measurement 
difficulties  associated  with  borrower  equity  at  the 
loan  level,  some  researchers  have  used  various 
means  of  simulating  the  distribution  of  borrower 
equity.  For  example,  Foster  and  Van  Order  (1984, 
1985)  used  a  Monte  Carlo  simulation  of  a  synthetic 
mortgage  pool  in  conjunction  with  a  house  price 
difiusion  process  and  actual  default  and 
prepayment  rates  to  reconstruct  a  time-series  for  the 
number  of  borrowers  in  a  negative  equity  position. 
Under  additional  restrictions  on  the  model  (i.e.,  that 
only  borrowers  with  negative  equity  default,  and 
only  borrowers  with  positive  equity  prepay),  the 
time-series  for  the  number  of  borrowers  with 
negative  equity  (various  levels)  was  used  in 
regressions  for  conditional  default  and  prepayment 
probabilities. 


2"  See  the  discussion  of  ex  ante  probabilities  of 
negative  equity  in  footnote  199. 

I"  House  price  drift  is  defined  here  as  the  average 
rate  of  house  price  appreciation  as  determined  by 
the  appropriate  market  house  price  index,  while 
volatility  is  defined  as  the  variance  in  individual 
house  price  appreciation  rates  around  the  market 
average  rate  of  appreciation. 

"*  Estimates  of  expected  appreciation  or  drift  in 
house  prices  are  obtained  directly  from  the 
estimated  values  of  the  HPI  for  each  of  the  nine  U.S. 
Census  divisions.  Estimates  of  diffusion  volatility, 
oHA],  are  computed  using  the  estimated  parameters 
for  the  error  variance  of  individual  log-differences 
in  housing  prices  that  are  obtained  from  the  second- 
stage  of  the  WRS  method  for  each  division.  See 
Calhoun  (1996)  for  additional  details.  Deng, 
Quigley.  and  Van  Order  (1996)  applied  a  similar 
approach  using  WRS  indexes  for  26  metropolitan 
areas  estimated  using  Freddie  Mac  data. 
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PNEQ(t)=Pr{EQit)  <  0  }      (Eq.  9) 


=  <I> 


ln(UPB(t))-ln  (P(0)e^^'^) 
a(A) 


(Eq.  10) 


where  ^(x)  is  the  standard  normal 
cumulative  distribution  function 
evaluated  at  x.  This  expression 
quantifies  the  relationship  between 
dianges  in  house  prices  on  average,  and 
the  likelihood  of  negative  appreciation 
on  individual  properties  that  places 
some  fiaction  of  borrowers  in  a  negative 
equity  position.  The  imputed  share  of 
borrowers  with  negative  equity  implied 
by  equation  10  is  used  as  a  proxy  for  the 
probability  of  negative  equity  for  an 
individual  borrower.^is  The  computed 


probabilities  of  negative  equity  are 
assigned  to  one  of  eight  categorical 
outcomes,  as  summarized  in  Table  31. 

b.  Relative  Spread 

The  theoretical  value  of  the  call 
(prepayment)  option  on  a  mortgage  is  a 
Kmction  of  the  difference  between  the 
present  value  of  the  future  stream  of 
mortgage  payments  discounted  at  the 
current  market  rate  of  interest,  R(t),  and 
the  present  value  of  the  mortgage 
evaluated  at  the  current  note  rate,  C(t). 


The  actual  value  of  this  call  option  to 
the  borrower  is  unknovtrn  due  to 
uncertainty  over  the  futiue  time  path  of 
mortgage  payments  associated  with 
imcertain  future  probabilities  of 
prepajrment  and  default.  Therefore,  it  is 
common  to  use  other  variables  to 
capture  the  impact  of  the  call  option 
value  on  prepayment  rates.  Following 
recent  work  by  Deng,  Quigley  and  Van 
Order  (1996).  OFHEO  approximated  the 
call  option  value  using  the  relative 
spread  variable,  RS(t): 


RS{t)  =  < 


C(t)-Rit) 
C(t) 


(Eq.  11) 


Positive  values  of  the  call  option  exist 
when  the  mortgage  coupon  exceeds  the 
current  market  interest  rate  (positive 
spread),  and  the  borrower  can  benefit 
financially  by  refinancing  to  obtain  a 
lower  interest  rate.  Outcomes  for  the 
relative  spread  variable  are  classified 
into  seven  categorical  outcomes,  as 
summarized  in  Table  31. 

c.  Prepayment  Burnout 

Recent  studies  of  mortgage 
terminations  have  emphasized  the 
importance  of  previous  interest  rate 
environments  for  distinguishing  among 
borrowers  more  or  less  likely  to  exercise 
the  prepayment  option  when  the 
opportimity  arises.^i^  The  tendency  for 
the  most  responsive  borrowers  to  prepay 
first,  so  that  the  remaining  sample  of 
borrowers  are  those  with  lower  average 
conditional  probabilities  of  prepayment, 
contributes  to  the  observed  seasoning  or 
"burnout"  of  mortgage  pools.  The 
indicator  variable  B{t)  is  included  to 
measure  whether  the  borrower  has 
missed  a  previous  refinance 
opportimity.2i'  B[t)  is  defined  by 


'"Although  the  market  level  (regional)  values  of 
house  price  drift  and  volatility  are  used,  the 
imputed  probability  of  negative  equity  is  still 
specific  to  the  individual  borrower's  circumstances, 
since  the  loan-speciHc  values  of  original  LTV  and 
loan  amount  are  used  in  the  calculations. 

'**For  example,  see  the  discussions  of  borrower 
heterogeneity  and  path  dependence  in 
Bartholomew.  Berk,  and  Roll  (1988),  and  the 
discussion  of  burnout  in  Richard  and  Roll  (1989). 


whether  the  market  rate  of  interest  was 
200  basis  points  or  more  below  the 
coupon  rate  of  the  mortgage  during  two 
or  more  quarters  over  the  past  two  years. 
Those  who  have  missed  previous 
refinance  opportunities  are  predicted  to 
have  lower  conditional  probabilities  of 
prepayment  and  higher  conditional 
probabilities  of  default.  Failing  to 
refinance  imder  favorable  interest  rate 
conditions  may  indicate  the  existence  of 
other  credit-related  problems,  such  as 
failure  to  obtain  an  adequate  property 
appraisal.218 

d.  Yield  Curve  Slope 

Expectations  about  future  interest 
rates  and  differences  in  short-term  and 
long-term  borrowing  rates  associated 
with  the  slope  of  the  Treasiuy  yield 
curve  influence  the  choice  between 
ARM  and  FRM  loans  and  the  timing  of 
refinancings  and  prepayments.  A  high 
value  for  the  slope  of  the  yield  ciuve 
indicates  relatively  favorable  short-term 
rates,  increasing  the  likelihood  that  a 
borrower  refinances  to  an  ARM  to  take 
advantage  of  the  lower  initial  coupons 


217  The  indicator  variable  equals  one  if  the  spread 
between  the  note  rate  on  the  mortgage  and  the 
quarterly  average  market  rate  of  interest  has  been 
200  basis  points  or  greater  during  any  two  of  the 
past  eight  quarters. 

''•See  footnote  198. 

''^  Under  a  pure  options  model,  the  typical  age 
patterns  of  conditional  default  and  prepayment 
rates  might  be  attributed  entirely  to  the  diffusion  of 
housing  values  and  the  introduction  of  unobserved 
differences  (heterogeneity)  in  the  equity  positions  of 


that  can  be  offered  by  lenders.  The 
variable  YS[t)  is  included  to  measure 
the  current  slope  of  the  yield  curve. 
This  variable  is  computed  as  the  ratio  of 
the  ten-year  Constant  Maturity  Treasury 
yield  (CMT)  to  the  one-year  CMT,  and 
assigned  to  four  categorical  outcomes. 

e.  Mortgage  Age 

The  existence  of  other  demographic 
and  economic  processes  that  may 
"trigger"  mortgage  default  or 
prepayment,  and  the  inability  to 
measure  the  difliision  of  house  prices 
and  the  distribution  of  borrower  equity 
precisely,  create  a  need  to  account 
directly  for  age-specific  di^ierences  in 
conditional  rates  of  default  and 
prepayment.219  The  direct  dependence 
of  the  conditional  probabilities  on 
mortgage  age  recognizes  the  existence  of 
other  borrower  processes  and 
unobserved  heterogeneity  that  induce 
duration  dependence  in  the  conditional 
rates  of  termination  and  help  to  explain 
the  typical  age  patterns  of  default  and 
prepayment. 220  por  this  reason. 


individual  borrowers,  resulting  in  differences  in  the 
rates  of  default  and  prepayment  among  particular 
subsets  of  individual  borrowers.  As  these 
differences  emerge  following  mortgage  origination, 
the  observed  average  conditional  default  and 
prepayment  rates  will  initially  increase.  Eventually, 
as  "high  risk"  borrowers  depart  the  sample  or 
mortgage  pool,  the  average  conditional  rates  of 
default  and  prepayment  will  decline. 

''o  See  Lancaster  (1990)  for  a  discussion  of  the 
impact  of  unobserved  heterogeneity  on  estimates  of 
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mortgage  age  [AGE]  is  included  as  an 
additional  explanatory  variable  in  the 
empirical  model.  The  model  utilizes  a 
quadratic  function  of  mortgage  age, 
where  age  is  defined  as  the  ntunber  of 
quarters  since  origination.  The  use  of  a 
parametric  function  of  age  instead  of 
categorical  values  is  based  on  two 
considerations.  First,  the  use  of 
categorical  age  values  for  individual 
quarters  would  result  in  a  large  niunber 
of  additional  coefficients  to  estimate. 
Combining  loans  into  broader  age 
groupings  to  reduce  the  number  of 
parameters  can  produce  large 
differences  in  rates  of  default  and 
prepayment  with  small  increments  in 
age  for  loans  graduating  from  one  age 
category  to  the  next.  Second,  when 
individual  age  categories  are  used,  they 
show  that  a  quadratic  age  function  is  a 
reasonable  assiunption,  at  least  for  the 
first  eight  to  ten  years.  At  higher  values 
of  mortgage  age,  the  samples  are  much 
smaller  (most  loans  have  terminated  by 
these  ages),  with  the  result  that  the 
estimates  for  individual  age  categories 
are  quite  erratic  due  to  sampling  error. 
The  use  of  a  simple  functional  form  like 
the  quadratic  helps  to  smooth  the 
estimates  of  the  age  effects  for  the  higher 
age  groups. 

f.  Original  LTV 

The  original  LTV  ratio,  LTV[0).  serves 
as  an  indicator  of  the  income  and  net 
worth  of  the  borrower  at  mortgage 
origination,  and  directly  determines  the 
initial  equity  position  of  the  borrower. 
To  the  extent  that  income  and  wealth 
are  negatively  correlated  with  LTV[0), 
high  LTV  borrowers  will  have  fewer 
economic  resources  to  finance  the 
transactions  costs  of  prepayment  or 


endure  spells  of  imemployment  or  other 
trigger  events  that  might  otherwise 
cause  them  to  exercise  the  default 
option  in  a  sub-optimal  manner.  Finally, 
high  LTV  borrowers  have  already 
demonstrated  a  willingness  to 
"leverage"  the  financing  of  the  home 
pvirchase,  which  may  portend  a  greater 
sophistication  or  "ruthlessness"  in  the 
exercise  of  the  default  option.  Thus,  one 
would  expect  higher  rates  of  default  and 
lower  rates  of  prepayment  as  LTV[0) 
increases.  The  six  LTV[0)  categories 
used  in  the  default/prepayment  models 
are  similar  to  those  used  by  the 
Enterprises  in  their  annual  reports  and 
information  statements. 

g.  Season  of  the  Year 

The  variable  SEASON[t)  was  included 
to  account  for  the  current  season 
(quarter)  of  the  calendar  year,  in 
recognition  of  the  potential  impact  of 
wea3ier,  school  schedules,  and  seasonal 
emplojnment  patterns  on  residential 
mobility  and  default  and  prepayment 
probabilities. 

h.  Occupancy  Status 

OS  is  an  indicator  variable  included 
to  distinguish  mortgages  on  owner- 
occupied  units  from  investor  loans. 
Owner  occupants  should  be  less  likely 
than  investors  to  exercise  the  default 
option  given  the  direct  benefits  they 
receive  frtjm  the  consumption  of 
housing  services.  Owner  occupants 
should  be  more  likely  to  prepay  than 
investors  for  non-financial  reasons  such 
as  residential  mobility. 

i.  Relative  Loan  Size 

The  ability  to  bear  the  transactions 
costs  of  refinancing,  or  to  weather 


economic  stress  and  avoid  default,  will 
be  correlated  with  the  income  level  of 
the  household.  Given  the  lack  of 
information  in  the  historical  data  on 
household  income  at  origination,  a 
measure  of  relative  loan  size  provided  a 
proxy  for  the  relative  income  level  of 
the  household.  LOANSIZE  was  defined 
as  the  ratio  of  the  original  loan  amount 
relative  to  the  average-sized  Enterprise 
loan  originated  in  the  same  State  during 
the  same  origination  year.^^* 

j.  Product  Type  Indicators 

Five  product  type  indicators  were 
created  to  account  for  the  performance 
of  non-standard  loans  relative  to  the 
standard  30-year  FRM  loans  in  model  3: 
20- Year  FRM,  15-Year  FRM,  balloon. 
FHA/VA,  and  seconds.  These  indicator 
variables  provide  the  adjustment 
constants  mentioned  earlier. 

k.  ARM  Coupon  Rate  Dynamics 

To  estimate  the  current  values  of  both 
the  probability  of  negative  equity, 
PNEQit),  and  the  relative  spread,  RS(t), 
variables  for  ARM  loans,  it  was 
necessary  to  trace  the  path  of  cuirrent 
coupon  rates  over  the  active  life  of 
individual  mortgages.  For  standard 
ARM  products,  the  coupon  rate  resets 
periodically  to  a  new  level  that  depends 
on  the  underlying  index,  plus  a  fixed 
margin,  subject  to  periodic  and  lifetime 
interest  rate  caps  that  specify  the 
maximum  and  minimum  amounts  by 
which  the  coupon  can  change  on  any 
one  adjustment  and  over  the  life  of  the 
loan. 222  ARM  coupon  rates  are  updated 
using  the  following  formula: 


at)  =  msix[min[rndex{t-S)  + Margin,  C(r-  7)  +A(r)  •  PeriodUpCap,     (Eq.  12) 
C(0)+A(t)  •  LifeUpCap],Cit-l)-A{t)  ■  PeriodDownCapit), 
aO)  -A{t)  •  LifeDownCap} 


Where  Index  (t)  is  the  underlying 
index  value  at  time  t,  S  is  the 
"lookback"  period,  and  Margin  is  the 
amount  added  to  Index  [t^S]  to  obtain 
the  "fully-indexed"  coupon  rate.  The 


duration  dependence  in  econometric  models  of 
transition  probabilities.  Other  borrower  processes 
include  residential  mobility,  employment  mobility, 
involuntary  unemployment,  and  demographic 
events  related  to  household  formation  and 
dissolution,  mortality,  and  fertility.  Ideally,  given 
suitable  household-level  data,  these  other  processes 
would  be  modeled  jointly  with  mortgage 
terminations. 

">  Price  Waterhouse  (1990)  reported  significant 
differences  in  claim  rates  for  FHA  mortgages 
stratified  by  loan  size.  Smaller  loans  were  observed 
to  foil  at  significantly  higher  rates  than  other  loans. 


periodic  adjustment  caps  are  given  by 
PeriodUpCap  and  PeriodDownCap.  and 
are  multiplied  by  an  indicator  variable 
A[t)  which  equals  zero  except  during 
scheduled  adjustment  periods.  The 


maximum  lifetime  adjustments  are 
determined  by  and  LifeUpCap  and 
LifeDownCap.^^^ 


2"  Detail  on  specific  ARM  contracts  wras  obtained 
in  some  cases  from  loan-level  information,  and  in 
other  cases  was  obtained  using  plan-level  detail  for 
loans  in  certain  ARM  product  categories.  Any  loan 
product  with  variable  interest  rates  was  classified 
as  an  ARM,  and  modeled  according  to  product 
terms.  This  includes  so-called  two-step  mortgages 
and  mortgages  with  interest-rate  buydowns.  For 
simplicity,  the  margin  was  set  at  2  percent  for  all 
ARMS. 

"^  The  majority  of  Enterprise  ARM  loans  are 
indexed  to  the  one-year  Treasury  rate,  with  smaller 
but  significant  numbers  indexed  to  either  the  five- 


year  or  ten-year  Treasury  rate,  the  ll-District  Cost 
of  Funds  Index  (CXJFI),  or  the  London  Inter-Bank 
Offer  Rate  (LIBOR).  A  small  percentage  of  ARM 
loans  are  indexed  to  the  six-month  or  three-year 
Treasury  rates.  The  majority  of  ARM  loans  had 
lifetime  adjustment  caps  of  five  or  six  percent,  and 
have  no  lifetime  rate  floors.  Most  have  periodic  rate 
adjustment  caps  of  two  percent,  while  some  have 
periodic  rate  adjustment  caps  of  one  percent.  The 
majority  of  ARM  loans  have  adjustment  frequencies 
of  one  year,  while  a  significant  minority  are 
adjusted  every  six  months. 
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6.  Empirical  Results 

The  three  models  were  estimated  by 
the  method  of  maximum  likelihood 
using  the  SAS*  CATMOD  procedure. 
The  CATMOD  procedure  employs  a 
design  matrix  that  automatically 
converts  all  categorical  variables  to  a 
series  of  indicator  variables  prior  to 
estimation.  As  discussed  above,  all 
explanatory  variables  except  mortgage 
age  were  converted  to  indicator 
variables.  This  allows  one  to  reduce  the 
data  to  a  smaller  number  of  loan 
records,  each  representing  unique 
combinations  of  the  categorical 
variables,  to  which  a  frequency  count  is 
assigned  and  applied  as  a  sampling 
weight  in  subsequent  statistical 
analyses.  This  approach  avoids  the  need 
to  undertake  choice-based  sampling 
(e.g.,  over-sampUng  of  defaulted  loans) 
in  order  to  assure  that  sufficient 
numbers  of  rare  events  like  mortgage 
default  are  obtained.^^*  However,  given 
the  large  number  of  loan  level 
observations  available  to  OFHEO, 
simple  random  samples  were  used  to 
estimate  the  30- Year  FRM  and  Multiple 
Products  models.  All  available  data 
were  used  to  estimate  the  ARM 
model.22s 

Table  32  contains  the  parameter 
estimates  for  the  three  models.  ^^^  The 
constant  and  age  parameters  are  listed 
first,  as  they  provide  a  baseline  function 
to  which  the  effects  of  other  variables 
can  be  added.  There  is  a  high  level  of 
consistency  in  the  coefRcient  estimates 
across  all  three  models,  and  all  three 
models  provide  empirical  support  for 
the  importance  of  the  options-related 
variables. 

The  coefficient  estimates  for  the 
probability  of  negative  equity  variable 
[PNEQi  vary  on  \he  same  order  of 


"*  It  has  been  demonstrated  for  static  logit 
models  that  choice-based  sampling  results  in  biased 
estimates  of  the  coefficients  of  the  logit  constant 
tenns.  for  which  relatively  simple  corrections  are 
available,  based  on  the  population  distribution  of 
the  explanatory  variables  across  groups  deHned  by 
dependent  variable  outcomes  (Costlett,  1981).  It  is 
not  clear  that  the  same  form  of  correction  applies 
to  the  retrospective  event-history  sample  used  in 
this  analysis.  Selection  on  the  basis  of  default 
outcomes  implies  selection  of  an  array  of  preceding 
"non-events"  for  each  quarter  the  loan  was  active, 
so  that  the  distributions  of  the  explanatory  variables 
for  specific  age  categories  depends  on  the  timing  of 
default  events  for  individual  loans. 

"^  A  ten-percent  random  sample  was  used  for  the 
30- Year  FRM  model  and  the  Multiple  Products 
model.  All  data  used  for  estimation  were  subject  to 
a  variety  of  data  quality  screens  and  available  data 
for  all  the  explanatory  variables. 

us  Note  that  a  particular  feature  of  the  SAS 
CATMOD  procedure  is  that  when  it  estimates  the 
coefficients  corresponding  to  a  variable  with  N 
categories,  the  program  estimates  only  the  first  N- 
1  coefficients.  The  final-category  coefficient  for 
each  variable  is  computed  as  the  additive  inverse 
of  the  first  S-\  category  coefficients. 


magnitude  for  default  as  the  coefficient 
estimates  for  the  original  LTV  variable. 
PNEQ  is  also  important  for  prepayment, 
in  the  opposite  direction,  consistent 
with  the  expectation  that  those  most 
likely  to  have  negative  equity  wrill  have 
the  greatest  difficulty  selling  their 
homes  or  refinancing  their  mortgages, 
and  therefore  be  less  likely  to  prepay 
their  existing  mortgages.  Original  LTV  is 
relatively  unimportant  for  prepayment, 
although  those  in  the  lowest  LTV 
category  are  more  likely  to  prepay. 

The  value  of  the  call  option  measured 
by  the  relative  spread  (RS)  shows  quite 
large  effects  on  prepayment  in  the 
hypothesized  direction.  The  higher  the 
coupon  rate  on  the  mortgage  relative  to 
the  current  market  rate  of  interest  the 
higher  the  likelihood  of  prepayment. 
Note  the  general  similarities  between 
the  RS  coefficient  estimates  for  models 
one  and  two  (30-year  FRMs  and  ARMs). 
Because  ARM  coupon  rates  will  adjust 
with  changes  in  market  rates,  ARM 
borrowers  are  less  likely  than  FRM 
borrowers  to  end  up  with  large  positive 
or  negative  RS  values.  However,  the 
estimates  in  Table  32  imply  that  ARM 
and  FRM  borrowers  behave  in  a  similar 
manner  under  comparable  values  of  the 
call  option. 

The  prepayment  burnout  variable,  B, 
is  most  important  for  default  rates,  and 
indicates  that  missed  opportunities  to 
prepay  are  associated  with  higher  credit 
risk.  This  result  reinforces  the  results 
discussed  above  for  PNEQ,  where  higher 
values  of  PNEQ  were  associated  with 
lower  probabilities  of  prepayment.  This 
result  also  reflects  the  lack  of  precision 
in  measurements  of  borrower  equity  at 
the  loan  level. 

The  slope  of  the  yield  curve  [YS]  is 
important  for  the  probability  of 
prepayment  for  FRM  borrowers, 
especially  for  steep  positive  values  of 
the  slope.  This  result  is  consistent  with 
the  tendency  of  borrowers  to  refinance 
to  ARM  mortgages  when  short-term 
rates  are  relatively  low  and  lenders  can 
offer  very  favorable  initial  coupons 
("teaser"  rates).  It  is  also  consistent  with 
the  assumption  that  the  expectation  of 
higher  interest  rates  in  the  futiue  may 
cause  some  borrowers  to  refinance 
sooner  to  lock  in  lower  rates.  The  yield 
curve  slope  variable  has  similar,  but 
smaller,  effects  for  ARM  borrowers. 

The  SEASON  variable  has  modest 
effects  in  the  anticipated  directions.  For 
FRM  borrowers,  prepayment  rates  are 
lower  than  average  in  the  Winter  and 
higher  in  the  Spring.  Default  rates  are 
lower  in  the  Winter  and  higher  in  the 
Fall.  For  ARMs,  prepayments  are  also 
higher  in  the  Fall,  but  defaults  are  lower 
in  that  season. 


Occupancy  status  (OS)  has  much 
larger  impacts  on  default  probabilities 
for  ARM  borrowers  than  FRM 
borrowers.  For  both  product  types, 
investors  are  more  likely  to  default  than 
owner-occupants,  and  much  more  so  for 
ARM  borrowers  than  FRM  borrowers.  It 
is  reasonable  to  expect  that  owner- 
occupants  will  be  less  ruthless  in  the 
exercise  of  the  default  option  given  the 
offsetting  value  they  receive  from  living 
in  the  home.  The  prepayment  effects  are 
more  similar  across  ARM  and  FRM 
borrowers. 

The  variable  LOANSIZE  was  included 
as  a  proxy  for  borrower  income  at 
origination.  The  results  in  Table  32 
indicate  that  relative  loan  size  is  not 
particularly  important  for  default 
probabilities,  at  least  after  controlling 
for  the  other  explanatory  variables. 
LOANSIZE  is  much  more  important  for 
prepayment,  with  smaller  loans 
prepaying  at  lower  rates  than  relatively 
large  loans.  This  is  consistent  vnth  the 
interpretation  of  LOANSIZE  as  a  proxy 
for  borrower  income.  Lower  income 
borrowers  may  lack  the  resources  to 
bear  the  transactions  costs  of 
refinancing,  causing  them  to  prepay  at 
lower  rates  than  higher  income 
borrowers  with  relatively  large  loans. 
Lower  income  borrowers  may  also  be 
less  mobile  than  higher  income 
borrowers.  The  results  for  prepayment 
are  similar  across  FRM  and  ARM 
borrowers. 

The  results  for  the  two  fbced-rate 
models,  models  one  and  three,  are 
generally  quite  consistent.  The 
individual  product  type  indicators  in 
model  3  provide  estimates  of  the 
relativJs  rates  of  default  and  prepayment 
of  various  fixed-rate  products  in 
comparison  to  30- Year  FRMs,  and  in 
comparison  to  each  other.  Balloon 
mortgages  have  the  highest  rates  of 
default  and  prepayment  relative  to  30- 
Year  FRMs.  Intermediate  FRM  products 
(15-Year  and  20- Year)  default  at  lower 
rates  than  30- Year  FRMs.  This  result  is 
consistent  with  more  rapid  loan  payoff 
and  accumulation  of  borrower  equity  for 
these  borrowers.  Rates  of  prepajmient  on 
intermediate  FRMs  are  comparable  to 
those  on  30- Year  FRMs.  FHA  and  VA 
loans  have  higher  rates  of  default  and 
lower  rates  of  prepayment  than  30- Year 
FRM  loans.  Results  for  the  category  of 
second  loans  is  most  similar  to  the 
FHA/VA  loans. 

7.  Application  of  the  Models  in  the 
Stress  Test 

The  three  product-based  single  family 
models  provide  the  means  to  project  the 
conditional  default  and  prepayment 
probabilities  required  as  inputs  to  the 
cash  flow  model  of  Enterprise  financial 
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performance.  The  stress  test  aggregates 
single  family  loan-level  data  into  loan 
groups  based  on  the  following 
characteristics:  Enterprise,  portfolio 
(securitized  vs.  retained),  product  type, 
origination  year,  original  LTV  ratio 
class,  original  coupon  class,  starting 
coupon  class,  and  region  (Census 
division).  The  information  contained  in 
characteristics  data  for  each  aggregated 
loan  grouping  is  sufficient,  when 
combined  with  data  on  house  price 
growth  rates  and  interest  rates,  to 
compute  and  update  all  of  the 
explanatory  variables  needed  for 
computing  conditional  default  and 
prepayment  probabilities  diuing  the 
stress  period. 

There  are  three  exceptions  to  this 
general  statement.  The  variables 
SEASON  and  LOANSIZE  were  not  used 
to  classify  loans  for  the  purpose  of  the 
stress  test.  The  SEASON  vaiiahle  was 
excluded  when  applying  the  logit 
models  to  project  default  and 
prepayment  probabilities  over  the  stress 
period.22'  The  LOANSIZE  variable  was 
retained,  but  all  loans  were  categorized 
as  being  of  average  size.  These  two 
changes  reduced  by  a  factor  of  nine  the 
number  of  loan  groups  that  had  to  be 
processed  when  running  the  stress  test. 
Accoimting  for  seasonal  effects  and 
differences  in  default  and  prepayment 
rates  by  loan  size  was  not  considered 
essential  for  projecting  mortgage 
performance  in  the  stress  test.228  In 
addition,  the  variable  OCCUPANCY, 
used  to  distinguish  mortgages  on  owner- 
occupied  units  from  investor  loans,  is 
replaced  by  the  portfolio  average 
percentages  for  each  occupancy  status. 
Thus,  instead  of  creating  separate  loan 
groups  for  owner-occupied  and  investor 
loans,  these  loans  are  combined  into  a 
single  group,  and  a  weighted  average  of 
the  logit  coefficients  for  owners  and 
investors  is  used  when  projecting 
default  and  prepayment  probabilities. 
This  procedure  reduces  the  niunber  of 
records  that  must  be  processed  by  a 


227  The  parameter  estimates  generated  by  the  SAS 
CATMOD  procedure  are  defined  so  that  they  sum 
to  rero  across  all  categories  of  a  given  explanatory 
variable.  This  implies  that  dropping  them  from  the 
model  is  equivalent  to  assuming  that  the  logit 
probabilities  for  default  and  prepayment  include 
the  average  effect  across  all  the  possible  categories 
of  the  excluded  variable. 

2»»  Including  the  SEASO/V  variable  in  estimation 
can  be  justified  because  it  helps  to  isolate  the 
statistical  impact  of  changes  in  house  prices  on 
borrower  equity  from  purely  seasonal  fluctuations 
in  default  and  prepayment  rates.  Likevtrise, 
LOANSIZE  and  original  LTV  are  both  likely  to  be 
related  to  borrower  income  and  wealth  at  mortgage 
origination.  However,  because  LOANSIZE  is 
defined  relative  to  the  average  sized  loan  within  a 
state  in  the  year  of  origination  it  provides  a 
somewhat  different  measure  of  relative  income  or 
wealth. 


factor  of  2,  but  still  allows  OFHEO  to 
account  for  changes  over  time  in  the 
percentage  of  Enterprise  mortgages  that 
are  investor  loans. 

The  detail  contained  in  the  starting 
position  loan  group  records  is  sufficient 
to  treat  each  loan  group  as  if  it  performs 
like  a  single  loan,  with  the  projected 
probability  of  default  or  prepayment 
from  the  model  corresponding  to  the 
share  of  the  loan  group  balance  that  will 
default  or  prepay  in  any  given  period 
(i.e.,  by  the  "law-of-large-niunbers"). 
Group-specific  average  values  of 
original  LTV  and  mortgage  coupon  are 
used  in  place  of  exact  loan-specific 
values  in  computing  explanatory 
variables  requiring  these  as  inputs  (e.g., 
PNEQ  and  RS).  Categorical  values  such 
as  original  LTV  and  region  (Census 
division)  are  classified  in  the  same  way 
for  both  the  loan-level  data  used  for 
estimation  and  the  loan  groupings  used 
in  the  stress  test. 

Another  nuance  of  stress  test 
implementation  is  that,  for  purposes  of 
projecting  default  and  prepayment  rates, 
OFHEO  treats  all  mortgages  with 
variable  payments  as  if  they  were 
standard  one-year  Treasury  ARMs,  with 
identical  payment  caps  and  interest  rate 
margins.  Li  contrast,  in  the  statistical 
analysis,  specific  payment  changes  for 
each  loan  type  were  reflected  in  the 
creation  of  explanatory  variables. 

In  the  development  of  explanatory 
variables  for  both  the  statistical  analysis 
and  stress  test  implementation,  a 
shortcut  is  used  to  amortize  ARMs.  At 
each  payment  adjustment  date,  the  new 
mortgage  payments  are  computed  using 
updated  interest  rates  but  with  the 
original  UPB  and  loan  term,  rather  than 
current  UPB  and  remaining  term.  This 
is  seen  in  the  formula  used  for  PMT^, 
which  is  the  same  for  both  fixed-  and 
adjustable-rate  mortgages.  (See  section 
3.5.2.3,  Procedures  of  the  Appendix.) 
This  approach  provides  an 
approximation  for  actual  payment 
changes  on  adjustable  rate  mortgages.  It 
expedites  calculations  by  reducing  the 
code  necessary  to  update  payments  and 
UPB  in  each  quarter.  The  approximation 
here  should  have  little  effect  on  default 
rate  results  because  of  the  use  of 
categorical,  rather  than  continuous 
explanatory  variables.  Differences  in 
loan  amortization  arising  bom  using 
this  payment-calculation  approximation 
only  affect  default  or  prepayment  rates 
when  those  differences  move  the 
probability  of  negative  equity  variable 
from  one  (value)  category  to  another. 
Loan  amortization  in  the  Cash  Flow 
component  of  the  stress  test  does  not 
use  this  shortcut. 

In  the  development  of  variables  for 
both  the  statistical  analysis  and  stress 


test  implementation,  the  incorrect  term 
is  used  to  amortize  balloon  loans. 
Mortgage  origination  term  (To),  rather 
than  mortgage  amortization  term  (TJ,  is 
used  to  amortize  these  loans.  This  is 
seen  in  the  formula  used  for  PMT,, 
which  does  not  distinguish  between 
balloon  loans  and  other  loan  products. 
See  section  3.5.2.3,  Procedures  of  the 
Apj>endix.  Amortization  of  balloon  loan 
products  in  the  Cash  Flow  component 
of  the  stress  test  uses  the  mortgage 
amortization  term. 

8.  Consistency  With  the  Historical 
Benchmark  Experience 

Certain  adjustments  and  assumptions 
to  the  models  were  made  to  assure 
consistency  of  the  rates  of  default 
projected  in  the  stress  test  with  the  BLE. 
Loan-level  data  from  the  benchmark  was 
aggregated  in  the  same  way  current 
Enterprise  loan  groups  are  formed  in  the 
stress  test,  and  the  30-year  FRM  model 
was  applied  to  these  data  to  project 
conditional  and  ciunulative  default  and 
prepayment  rates  for  the  ten  years 
following  origination. 228  A  single  set  of 
house  price  appreciation  rates  from  the 
OFHEO  HPI,  the  ten-year  sequence  of 
appreciation  rates  from  the  West  South 
Central  Census  division  for  the  period 
from  1984  Ql  to  1993  Q4.  was  applied 
to  every  benchmark  loan  group.^^o 
Actual  historical  interest  rates  were 
used.  The  projected  average  ten-year 
cumulative  default  rate  was  compared 
to  that  observed  for  the  BLE,  and 
adjustments  were  made  to  the  constant 
term  ao  of  the  default  ftmction  until  the 
projected  and  observed  default  rates 
were  equal.^^i 


220  Note  that  all  loans  of  the  BLE  are  newly 
originated  loans. 

2«>The  West  South  Central  Census  Division  does 
not  exactly  match  the  4-State  benchmark  region,  but 
its  use  here  to  represent  benchmark  economics  is 
consistent  with  OFHEO's  proposal  to  aggregate  data 
based  on  Census  divisions,  and  to  apply  historical 
Census  division-level  bouse  price  growth  rates  to 
season  loans  at  the  beginning  of  the  stress  test, 
what  is  most  important  is  that  the  price  series  used 
to  calibrate  the  statistical  equations  is  the  same 
series  that  will  be  used  in  the  stress  test  itself.  The 
actual  ten-year  house-price  experience  of  the  West 
South  Central  Division  and  the  4-State  benchmark 
area.  1984-1993.  are  very  similar. 

2"  when  computing  the  cumulative  default  rata 
projected  by  the  model  for  comparison  with  that 
observed  for  the  benchmark  experience,  the  same 
calculations  were  used.  The  model  was  used  to 
project  the  total  defaulting  UPB  for  benchmark 
loans  over  the  ten-year  period  following  origination 
for  each  monthly  origination  cohort.  The  total 
defaulting  UPB  for  each  Enterprise  was  obtained  by 
summing  up  the  total  defaulting  UPB  for  each 
origination  cohort,  which  was  divided  by  the  total 
original  UPB  for  that  Enterprise  to  compute  the  ten- 
year  ciunulative  default  rate.  The  two  Enterprise 
cumulative  default  rates  were  then  averaged.  As 
discussed  in  NPRl,  because  of  missing  data  on 
defaulting  loans,  OFHEO  used  the  original  UPBs  on 
default  loans  in  place  of  UPB  at  the  time  of  default. 

Continuad 
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The  adjusted  (calibrated)  model  is 
then  applied  in  the  stress  test,  along 
with  the  sequence  of  house  price 
appreciation  rates  used  in  the 
calibration  procedure.^^z  Therefore,  if 
newly  originated  loans  with 
characteristics  similar  to  those 
comprising  the  benchmark  sample  were 
subjected  to  the  same  economic 
circumstances  as  occurred  in  the 
benchmark  experience,  then  the 
statistical  model  of  mortgage 


This  has  little  effect  on  the  resulting  historical  loss 
rates,  because  the  same  values  for  defaulting  UPBs 
were  used  when  computing  severity  rates.  In  the 
calibration  of  default  rates,  the  UPBs  at  the  time  of 
default  projected  from  the  model  (which  take  into 
account  normal  amortization)  were  adjusted  back  to 
their  origination  values  for  consistency  with  the 
benchmark  methodology. 

'^'In  the  calibration,  all  loans  of  the  BLE  are 
assigned  an  HPI  volatility  parameter  estimate  based 
on  the  West  South  Central  Census  division.  In  the 
stress  test,  loans  from  each  region  retain  their 
respective  regional  volatility  values. 


performance  would  project  ten-year 
cumulative  default  rates  equal  to  those 
of  the  benchmark  sample.  Conversely,  to 
the  extent  interest  rates,  property 
values,  and  loan  characteristics  are 
different  from  the  benchmark  sample, 
and  to  the  extent  adjustments  are 
necessary  to  account  for  other  statutory 
requirements  (e.g.,  increased  general 
inflation  under  large  increases  in  the 
ten-year  CMT),  the  stress  test  rates  differ 
from  the  benchmark  level. 

The  adjustment  of  the  model  is 
appropriate  for  use  in  the  stress  test 
because  the  statistical  equations  in  the 
model  were  estimated  using  Enterprise 
data  on  loans  from  a  broad  range  of 
times  and  places,  in  addition  to  those 
loans  included  in  the  benchmark 
sample.  Because,  by  definition,  the  BLE 
reflects  the  highest  rates  of  loss 
observed  from  among  these  other 
periods  and  places,  the  model  would 


not  be  likely  to  replicate  benchmark 
results  on  benchmark  loans  exactly 
without  some  type  of  adjustment. 

The  calibration  procedure  does  not 
add  an  adjustment  factor  to  match 
projected  prepayment  rates  directly  to 
the  benchmark  prepayment  experience. 
Nevertheless,  the  stress  test  model  is 
fully  calibrated  to  the  credit  loss 
experience  of  the  benchmark  loans 
because  the  calibrated  default  equation, 
and  the  uncalibrated  prepayment 
equation  that  was  used  to  help  calibrate 
the  default  equation,  are  used  together 
to  determine  mortgage  performance. 
Because  the  time  paths  of  Treasury 
yields  and  mortgage  rates  used  in  the 
calibration  were  those  corresponding  to 
the  individud  benchmark  origination 
cohorts,  the  conditions  leading  to ' 
prepayments  in  the  calibration  exercise 
are  entirely  consistent  with  the 
benchmark  default  experience. 
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Thble  31.  Explanatory  Variables  for  Default  and  Prepayment  Modeb 


Variable  Name 


RS(t) 


PNEQ(t) 


Description 


Categorical  Ranges 


Optioms-RelaUd  Variables 


Relative  spread  between  the  note  rate  and 
the  current  average  market  rate.  Entered  as 
a  (7xl)-vector  of  indicator  variables  for 
value  categories.  See  text  for  explanation. 


Probability  of  negative  equity.  Entered  as 
an  (8x1)— vector  of  indicator  variables  for 
{Hobability  of  negative  equity  categCMies. 
See  text  for  explanation. 


RS^ -0.20 
-0.20<^S<-0.10 
-0.10  <  ^5  <  0.0 
020<RS^0.\0 
0.10  <«S<  0.20 
0.20<^^0.30 
^S>0.30 


0.0  <PNEQ<  0.05 
0.05<PNEQ<0.10 
0.10<PNEQ<0.\5 
0.15  <PNEQ<  0.20 
0.20  <PNEQ<  0.25 
0.25  <PNEQ<  0.30 
0.30  <PNEQ<  0.35 
PNEQ>  0.35 


OOier  Interest  Rate  Variables 


Bit) 

Biunout  factor.  Defined  as  missed 
opportunity  to  refinance.  This  occurs  if 
coupon  on  the  mortgage  was  greater  than 
200  basis  points  above  market  rate  during 
any  two  quarters  over  the  past  two  years. 
Entered  as  an  indicator  variable  for  burnout 
effect 

No  Chance  to  Refi 
Missed  Chance  to  Refi 

YSO) 

Yield  curve  slope.  Entered  as  a  (4x1)- 
vector  of  indicator  variables  for  yield  curve 
slope  categories.  Yield  curve  slope  is 
defined  as  ratio  of  10-year  CMT  to  1-year 
CMT. 

K5<1.0 
1.0<KS<1.2 
1.2<KS<1.5 

ys>i.5 

* 

Variables  for  Other  Loan  Characteristics 

AGE(t) 

Mortgage  age  function.  This  variable  is 
computed  as  a  quadratic  fimction  of  the 
number  of  quarters  since  origination. 
When  combined  with  the  constant  term, 
this  determines  the  baseline  hazard 
function. 

LTV(0) 

Original  LTV.  Entered  as  a  (6xl)-vect(M-  of 

L7V<60 

indicator  variables  for  original  LTV 

60<L7V<70 

categories 

70<L7V<75 

75<L7V<80 

80<L7V<90 

90<L7V<100 
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Ikble  31.  Explanatory  Variables  for  Default  and  Prepayment  Models  (ContinDcd) 


Variable  Name 

Description 

Categorical  Ranges 

SEASONit) 

Season  of  the  year.  Entered  as  a  (4x1  )- 

Winter 

vector  of  indicator  variables  for  seasonal 

Spring 

categories. 

Summer 
Fall 

OS 

Occupancy  status.  Indicator  variable  for 

Investor 

owner-occupancy  status. 

Owner-CX:cupant 

LOANSIZE 

Relative  loan  size.  Entered  as  a  (6x1)- 

LOAN  SIZE  <0.AO 

k 

vector  of  indicator  variables  for  original 

0.40  <  LOAN  SIZE  <  0.60 

loan  size  relative  to  the  state  average  loan 

0.60  <  LOAN  SIZE  <  0.75 

size  in  the  same  year. 

0.15  <  LOAN  SIZE  <  LOO 

\.00<  LOAN  SIZE  <  1.25 
LOAN  SIZE  >  1.50 

- 

Loan  Product-Type  Indicators 

BALLOON 

Balloon  Mortgages 

Balloon  /  Non-Balloon 

15- Year  FRM 

15- Year  Fixed-Rate  Mortgages 

15  YR  /  Non-15  YR 

20- Year  FRM 

20- Year  Fixed-Rate  Mortgages 

20  YR/ Non-20  YR 

30- Year  FRM 

30- Year  Fixed-Rate  Mortgages 

30  YR/ Non-30  YR 

GOVERNMENT 

FHAA'A  Mortgages 

Government  /  Non- 
Govemment 

SECONDS 

Second  Liens 

Second  liens/  first  liens 
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•ftble  32.  Comparison  of  Multinomial  Logit  Parameter  Estimates  for  Quarterly  Conditional 

Prepayment  and  Default  Probabilities^ 


Explanatory  Variables 

30-Year  FRM 

ARM 

Other  Fixed-Rate 
Products 

Prepay 

Default 

Prepay 

Default 

Prepay 

Default 

CONSTANT 

-4.514 
(0.000) 

-6.985 
(0.000) 

-4.630 
(0.000) 

-5.218 
(0.000) 

-4.511 
(0.000) 

-7.045 
(0.000) 

AGE 

0.072 
(0.000) 

0.118 
(0.000) 

0.061 
(0.000) 

0.057 
(0.000) 

0.078 
(0.000) 

0.139 
(0.000) 

AGE  *  AGE 

-0.002 
(0.000) 

-0.002 
(0.000) 

-0.001 
(0.000) 

-0.002 
(0.000) 

-0.002 
(0.000) 

-0.002 
(0.000) 

LTV{0) 
L7V<60 

0.169 
(0.000) 

-1.465 
(0.000) 

0.097 
(0.000) 

-1.424 
(0.000) 

0.117 
(0.000) 

-1.491 
(0.000) 

60<L7V<70 

0.069 
(0.000) 

-0.219 
(0.000) 

-0.008* 
(0.134) 

-0.348 
(0.000) 

0.041 
(0.000) 

-0.219 
(0.000) 

70<L7V<75 

-0.024 
(0.000) 

0.426 
(0.000) 

-0.080 
(0.000) 

0.121 
(0.000) 

-0.027 
(0.000) 

0.374 
(0.000) 

75<L7V<80 

0.013 
(0.000) 

0.272 
(0.000) 

-0.071 
(0.000) 

0.191 
(0.000) 

-O.004* 
(0.106) 

0.220 
(0.000) 

80  <  LTV  <  90 

-0.070 
(0.000) 

0.399 
(0.000) 

0.081 
(0.000) 

0.322 
(0.000) 

-0.049 
(0.000) 

0.412 
(0.000) 

90<L7V<100 

-0.157 

0.587 

-0.019 

1.138 

-0.078 

.      0.704 

PNEQ(t) 
PNEQ<  0.05 

0.234 
(0.000) 

-1.269 
(0.000) 

0.603 
(0.000) 

-1.206 
(0.000) 

0.328 
(0.000) 

-1.198 
(0.000) 

0.05<PNEQ<0.10 

0.199 
(0.000) 

-0.559 
(0.000) 

0.239 
(0.000) 

-0.413 
(0.000) 

0.174 
(0.000) 

-0.344 
(0.000) 

0A0<PNEQ<0.\5 

0.1% 
(0.000) 

-0.263 
(0.000) 

0.060 
(0.000) 

-0.292 
(0.000) 

0.132 
(0.000) 

-0.062* 
(0.055) 

0.15  <PNEQ  <0.20 

0.169 
(0.000) 

-0.135 
(0.000) 

0.027 
(0.037) 

-0.043* 
(0.109) 

0.074 
(0.000) 

-0.080 
(0.040) 

0.20  <PNEQ<  0.25 

0.015 
(0.002) 

0.254 
(0.000) 

-0.005* 
(0.736) 

0.177 
(0.000) 

-0.042 
(0.001) 

0.164 
(0.000) 

0.25  <PNEQ<  0.30 

-0.207 
(0.000) 

0.563 
(0.000) 

-0.155 
(0.000) 

0.398 
(0.000) 

-0.125 
(0.000) 

0.404 
(0.000) 

0.30  <PNEQ<  0.35 

-0.249 
(0.000) 

0.647 
(0.000) 

-0.242 
(0.000) 

0.607 
(0.000) 

-0.169 
(0.000) 

0.421 
(0.000) 
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Ikble  32.  Comparison  of  Multinomial  Logit  Parameter  Estimates  for  Quarterly  Conditional 

Prepayment  and  Default  Probabilities^  (Continued) 


Explanatory  Variables 

30-Year  FRM 

ARM 

Other  Fixed-Rate 
Products 

Prepay 

Default 

Prepay 

Default 

Prepay 

Default 

0.35  >  PNEQ 

-0.357 

0.762 

-0.527 

0.772 

-0.372 

0.695 

RS(t) 
RS< -0.20 

-1.160 
(0.000) 

I 

-1.473 
(0.000) 

-1.027 
(0.000) 

-0.20<RS<-0.10 

-0.822 
(0.000) 

-0.524 
(0.000) 

-0.810 
(0.000) 

-0.10<RS<0.0 

-0.680 
(0.000) 

-0.328 
(0.000) 

-0.710 
(0.000) 

0.0<RS<0.10 

-0.432 
(0.000) 

-0.162 
(0.000) 

-0.343 
(0.000) 

0.10  </f5<  0.20 

0.633 
(0.000) 

0.414 
(0.000) 

0.628 
(0.000) 

0.20  <  ^5  <  0.30 

1.182 
(0.000) 

1.066 
(0.000) 

1.098 
(0.000) 

0.30  >RS 

1.279 

1.007 

1.164 

BURNOUT  (B(t)) 
(No  Chance  to  Refi) 

0.106 
(0.000) 

-0.619 
(0.000) 

0.027 
(0.000) 

-0.468 
(0.000) 

0.087 
(0.000) 

-0.566 
(0.000) 

(Missed  Oiance  to  Refi) 

-0.106 

0.619 

-0.027 

0.468 

-0.087 

0.566 

KS(t) 
K5<1.0 

-0.215 
(0.000) 

0.042 
(0.000) 

-0.214 
(0.000) 

1.0^KS<1.2 

-0.228 
(0.000) 

-0.156 
(0.000) 

-0.211 
(0.000) 

1.2<KS<1.5 

0.022 
(0.000) 

-0.101 
(0.000) 

-0.004* 
(0.197) 

1.5  <  YS 

0.421 

0.215 

0.429 

SEASON(t) 
Winter 

-0.154 
(0.000) 

-0.145 
(0.000) 

-0.151 
(0.000) 

-0.031 
(0.020) 

-0.158 
(0.000) 

-0.126 
(0.000) 

Spring 

0.161 
(0.000) 

0.025 
(0.000) 

0.065 

0.044 

(0.000) 

0.037 
(0.004) 

0.148 
(0.000) 

-OOIO* 
(0.575) 

Summer 

-0.010 
(0.000) 

-0.052 
(0.000) 

0.009 
(0.012) 

OOIO* 
(0.440) 

-0.002* 
(0.421) 

-0.050 
(0.004) 
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Tkble  32.  Comparison  of  Multinomial  Logit  Parameter  Estimates  for  Qoarterly  Conditional 
Prepayment  and  Default  Probabilities'  (ContiiiMd) 


ExpPanatory  Variables 

30- Year  FRM 

ARM 

Other  Fixed-Rate 
Products 

Prepay 

Default 

Prepay 

Default 

Prepay 

Default 

Fall 

0.003 

0.172 

0.077 

-0.016 

0O12 

0.186 

OCCUPANCY  {OS) 
Investor 

-0.140 
(0.000) 

0.244 
(0.000) 

-0.228 
(0.000) 

0.891 
(0.000) 

-0.142 
(0.000) 

0.269 
(0.000) 

Owner-Occupant 

0.140 

-0.244 

0.228 

-0.891 

0.142 

-0.269 

LOANSIZE 
L0ANSIZE<  0.40 

-0.531 
(0.000) 

-0.029* 
(0.084) 

-0.399 
(0.000) 

-0.215 
(0.008) 

-0.506 
(0.000) 

-0.073* 
(0.082) 

O.AO<  LOANSIZE  <  0.60 

-0.337 
(0.000) 

-0.043 
(0.000) 

-0.288 
(0.000) 

0.111 
(0.000) 

-0.321 
(0.000) 

-0.008* 
(0.779) 

0.60  <  LOANSIZE  <0.75 

-0.130 
(0.000) 

-O.039 
(0.000) 

-0.126- 
(0.000) 

0.119 

(0.000) 

-0.131 
(0.000) 

-0.045* 
(0.092) 

0.15  <  LOANSIZE <  I. QO 

0.051 
(0.000) 

-0.040 
(0.000) 

0.014 
(0.005) 

0.055 
(0.004) 

0.038 
(0.000) 

-0.040* 
(0.054) 

\.00<  LOANSIZE  <  1.25 

0.200 
(0.000) 

0.010* 
(0.174) 

0.169 
(0.000) 

0.012* 
(0.528) 

0.188 
(0.000) 

-0.009* 
(0.684) 

1.25  <  LOANSIZE  <  1.50 

0.313 
(0.000) 

0.059 
(0.000) 

0.276 
(0.000) 

-0.036* 
(0.108) 

0.300 
(0.000) 

0.089 
(0.000) 

1.50  <  LOANSIZE 

0.434 

0.082 

0.354 

-0.046 

0.432 

0.086 

PRODUCT  TYPE 
Balloon 

0.522 
(0.000) 

1.175 
(0.000) 

15-Year  FRM 

-0.046 
(0.000) 

-1.328 
(0.000) 

20- Year  FRM 

-0.059 
(0.000) 

-0.407 
(0.000) 

30- Year  FRM 

-0.042 
(0.000) 

-0.264 
(0.000) 

FHA/VA 

' 

-0.226 
(0.000) 

0.429 
(0.000) 

Second  Liens 

-0.149 

0.395 

'  Note-  All  models  were  esUmated  by  the  method  of  maximum  likelihood  using  the  SAS  CATMOD 
procedure  Empirical  p- values  are  shown  in  parentheses.  P-values  are  not  shown  for  the  imputed  coeffiemts 
(last  category  for  each  variable).  An  asterisk  indicates  that  the  coefficient  is  not  statistically  significant  from 
zero  at  the  five  percent  level  for  an  asymptotic-normal  hypothesis  test.  The  coefficients  burnout,  occupancy 
status,  product  types,  and  the  constants  were  modified  for  use  in  the  regulation  to  reflect  differenUy  structure 
dummy  variables. 
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C.  Single  Family  Loss  Severity 

1.  Introduction 

This  supplementary  material  provides 
information  on  the  estimation  and 
application  of  statistical  models  for  the 
single  family  loss  severity  component  of 
the  proposed  risk-based  capital  stress 
test  and  regulation.  With  one  exception, 
all  cost  and  revenue  elements  of  loss 
severity  are  calculated  as  averages  of 
historical  Enterprise  experience  with 
foreclosed  mortgages.  The  one  exception 
is  that  a  statistical  regression  model  was 
developed  to  project  the  sale  proceeds 
on  foreclosed  (real  estate  owned,  or 
REO)  properties.  This  regression  model 
uses  the  same  property  valuation 
process  that  was  used  to  create  a 
probability  of  negative  equity  variable  in 
the  default/prepayment  analysis. 
However,  in  projecting  REO  sales 
proceeds,  the  process  is  used  to  create 
a  variable  that  measures  the  average 
equity  of  performing  loans  that  have  the 
same  characteristics  (other  than  equity) 
as  defaulting  loans.  The  regression  then 
describes  the  relationship  between 
average  equity  of  performing  loans  and 
average  (negative)  equity  of  defaulting 


loans.  One  minus  the  projected  negative 
equity  on  defaulting  loans  gives  the 
projected  REO  sale  proceeds.  This 
regression  analysis  allows  stress  test 
loss  severity  rates  to  reflect  economic 
conditions  and  provides  an  opportunity 
to  reasonably  relate  loss  severities  on 
ciurent  Enterprise  portfolios  to  the 
benchmark  experience. 

With  the  exception  of  government 
insured  loans,  OFHEO's  loss  severity 
analysis  does  not  make  explicit 
distinctions  by  loan  product  t)^e. 
Differences  by  loan  products  are 
captured  in  the  basic  loan  terms — 
coupon  rate,  LTV,  and  amortization 
term-that  factor  into  loss  severity 
equations. 

The  Enterprises  rely  upon  various 
counterparties  to  provide  credit 
enhancements  that  offset  gross  severity 
rates.  An  explanation  of  how  credit 
enhancements  are  modeled  in  the  stress 
test  can  be  found  in  the  appendix  to  the 
regulation. 

The  remainder  of  this  supplementary 
material  is  organized  as  follows:  section 
2  provides  the  conceptual  framework  for 
single  family  loss  severity  analysis; 
section  3  describes  the  data  used  in  the 
analysis;  section  4  discusses  the 
statistical  analysis;  section  5  examines 
adjustments  made  to  the  severity 
equations  to  reasonably  relate  the 
results  to  the  historical  benchmark 
experience  identified  in  the  first  NPR; 
and  section  6  explains  how  the  results 
of  the  statistical  analysis  are  applied  in 
the  stress  test. 

2.  Conceptual  Framework 

In  determining  the  approach  to  use  in 
modeling  loss  severity  rates,  OFHEO 
reviewed  four  research  studies.  None  of 
these  attempted  to  analyze  the  various 
components  of  loss  severity,  but  rather 
used  simple  regressions  of  some 
measure  of  a  gross  severity  rate  on 
original  loan-to-value  and  loan  age. 
These  studies  provide  little  guidance,  as 
they  do  not  provide  frequency 
distributions  of  observed  severity  rates, 
nor  do  they  provide  averages  y  loan 
types.233 

OFHEO  chose  to  analyze  defaulted 
loan  severity  rates  in  three  parts:  loss  of 
loan  principal,  transaction  costs,  and 


'^^  These  studies  are:  Clauretie  (1990),  Lekkas, 
Quigley.  and  Van  Order  (1993).  Crawford  and 
Rosenblatt  (1995),  and  Berkovec.  et  al.  (1997).  The 
Berkovec.  et  al.  study  is  not  focused  on  loss 
severities,  but  rather  analyzes  them  as  part  of  a 
broader  study  of  potential  lending  discrimination. 
These  four  studies  are  reviewed  by  Capone  and 
Deng  (1998),  who  themselves  are  interested  in 
variations  in  loss  severity  rates  across  delauhed 
loans  that  can  be  explained  by  the  tenets  of  option 
pricing  theory.  See  also  Kau  and  Keenan  (1997)  for 
the  one  example  of  severity  analysis  in  a  theoretical 
mortgage  pricing  model. 


Federal  Register/Vol.  64,  No.  70/Tuesday,  April  13,  1999/Prop>osed  Rules 


18189 


funding  cost.  This  decomposition  was 
used  for  three  reasons.  First,  the  loss  of 
impaid  princifml  loan  balance  (UPB)  is 
a  function  of  the  loss  of  property  value 
before  and  during  the  default  period, 
which  can  be  statistically  modeled  as  a 
function  of  economic  conditions.  The 
second  reason  for  a  decomposition 
analysis  is  to  accommodate  the  timing 
of  various  cash  flows  during  the  period 
between  initial  default  (month  of  first 
missed  payment)  and  final  property 
disposition.  In  the  stress  test,  all  default 
losses  are  accoimted  for  in  the  month  of 
default.  The  loss  severity  rate  accounts 
for  the  timing  of  income  and  expenses 
after  the  default  month.  The  timing  of 
post-default  cash  flows  is  captiued 
using  present  value  discoimting 
techniques.  This  method  also  captures 
funding  costs  of  the  noneaming  assets- 
first  the  mortgage,  and  then  the  REO. 
Finally,  the  stress  test  calibrates  the 
severity  component  related  to  loss  of 
principal  balance  to  the  economic 
conditions  of  the  BLE,  as  will  be 
disctissed  in  section  5.  The  stress  test 
also  uses  BLE  data  for  the  elapsed  time 
between  default  and  foreclosure 
completion,  and  between  foreclosing 
completion  and  property  disposition. 

Loss  severity  is  most  frequently 
expressed  as  a  rate  rather  than  a  dollar 
amount.  The  most  accurate 
representation  of  the  magnitude  of 
losses  is  to  express  loss  severity  as  a 
percentage  of  the  UPB  at  the  time  of 
default.  Therefore,  OFHEO  has  chosen 
to  calculate  all  costs  and  revenues 
associated  with  loss  severity  as  a 
percentage  of  the  UPB.  This  will  result 
in  the  computation  of  loss  severity  rates 
rather  than  dollar  amounts,  but  they 
become  dollar  amounts  when  the  stress 
test  multiplies  both  default  and  loss 
severity  rates  against  loan  balances. 

3.  Data 

Loan  level  data  on  Enterprise  single 
family  REO  properties  were  used  to 
analyze  the  components  of  single  family 
loss  severity  rates.  The  data  contain  all 
defaulted  mortgages  on  single  family  (1- 
4  imit)  properties  that  were  both 
originated  and  had  a  last-paid- 
installment  date  between  January  1980 
and  December  1995.  After  removing 
incomplete  records,  over  116,500  valid 
records  remained  in  the  analysis 
database.  These  records  consist  of  loan 
terms,  event  dates  (default,  foreclosiu«, 
disposition),  and  various  expense  and 
revenue  fields. 

A  second  analysis  database  was 
created  consisting  of  only  those  loans  in 
the  historical  REO  analysis  database  that 
met  benchmark  criteria.  Those  criteria 
singled  out  conventional,  30-year  fixed- 
rate  loans  on  single  fiamily  properties 


(single  unit,  owner-occupied,  detached 
properties)  that  originated  in  1983  and 
1984  in  the  States  of  Arkansas, 
Louisiana,  Mississippi,  and  Oklahoma, 
and  defaulted  within  ten  years  of 
origination.  This  benchmark  database 
(789  loans)  was  used  to  create  an 
adjustment  factor  that  provides 
consistency  between  the  loss  severity 
rates  projected  in  the  stress  test  and  the 
benchmark  loss  rates.  This  process  is 
discussed  in  section  5,  Consistency  with 
the  Benchmark  Loss  Experience,  below. 
Other  data  used  in  the  analysis  of  loss 
severity  rates  includes  historical  Census 
division  level  HP!  indices  and  their 
associated  volatility  parameters,  which 
come  from  the  OFHEO  HPI  Report. 
1996:3. 

4.  Statistical  Analysis 

The  primary  statistical  analysis 
performed  for  single  family  loss  severity 
rates  measiued  the  impact  of  market 
conditions  on  REO  sale  proceeds.  This 
is  the  one  dynamic  element  of  loss 
severity  in  stress  test  application.  It 
relies  upon  original  LTV,  loan 
amortization,  and  Census  division  level 
house  price  growth.  OFHEO  performed 
a  statistical  regression  analysis  to  model 
negative  equity  for  defeulted  loans  as  a 
function  of  the  average  equity  of  similar, 
but  performing,  loans.  All  other 
statistical  analyses  involved  calculating 
average  historical  experience  by  loss 
severity  element.  The  two  elements  with 
values  computed  as  historical  averages 
are  foreclosiu^  expenses  and  a 
combination  of  REO  expenses,  revenues 
(other  than  disposition  proceeds),  and 
property  selling  expenses.  In  addition, 
average  times  to  foreclosure  and  time  in 
REO  were  computed  for  use  in 
calculating  the  net  present  value  of 
revenues  and  expenses  in  the  month  of 
default. 

When  averages  were  computed  for 
loss  elements,  a  two-step  procedure  was 
used.  First,  the  average  experience  of 
each  firm  was  calculated  using  UPB  as 
a  weighting  factor.  This  weighted 
average  provides  a  good  measure  of 
portfolio-wide  performance,  although 
the  analysis  is  based  on  individual 
loans,  llie  second  step  was  to  give  equal 
weight  to  the  experience  of  each  firm  by 
taking  a  simple  average  of  the 
experience  of  the  two  Enterprises.  This 
procediu^  is  also  consistent  vdth  the 
procedure  used  to  find  the  benchmark 
loss  severity  rate  reported  in  NPRl.^s* 

The  averages  of  the  foreclosure  and 
the  REO  expense/revenue  elements  are 


based  on  the  entire  national,  historical 
sample  of  Enterprise  experience. 
Benchmark  experience  was  not  used  by 
itself  because  it  was  evident  from  an 
analysis  of  the  data  that  there  were 
significant  nvimbers  of  records  with 
missing  expense  components.  The 
magnitudes  of  these  expense  items 
should  not  vary  between  the  benchmari^ 
region  and  other  areas  of  the  coimtry  for 
two  reasons.  First,  the  benchmark  region 
has  a  variety  of  foreclosure  laws,  by 
State,  so  that  the  average  foreclosure 
expense  rate  for  the  benchmark  region  is 
similar  to  averages  from  other  regions  of 
the  country,  and  to  the  average  for  the 
nation  as  a  whole.  Second,  OFHEO 
computed  these  loss  components  as 
percentages  of  the  outstanding  loan 
balance,  rather  than  as  actual  dollar 
amounts.  Thus,  the  fact  that  the 
benchmark  region  may  have  had  lower 
property  values  than  die  national 
average,  and  therefore  lower  dollar 
losses  per  loan,  will  not  be  material. 
Average  loss  rate  components  from 
other  regions  of  the  country  should  be 
comparable  to  what  would  be  found  in 
the  benchmark  loan  data,  if  those 
records  were  complete. 

OFHEO  does,  however,  base  time 
frames  on  benchmark  experience. 
Because  the  benchmark  region  does 
have  a  variety  of  foreclosure  laws,  these 
time  frames  are  actually  very  close  to 
those  of  the  entire  national  experience 
of  the  Enterprises. 

a.  Predicting  REO  Sale  Proceeds 

The  REO  sale  proceeds,  as  a 
percentage  of  the  defaulting  UPB, 
measures  the  impact  of  erosion  of 
property  value  over  time,  both  prior  to 
and  after  default.  To  begin  the  analysis 
of  REO  sale  proceeds,  OFHEO  computed 
negative  property  equity,  the  difference 
between  the  defaulting  UPS  and  the 
gross  property  sale  proceeds,  as  a 
percentage  of  the  UTO.'^'  This  amount 
was  regreissed  against  average  equity  for 
similar,  but  non-defaulting  loans.  The 
resulting  regression  coefficient  provides 
the  relationship  between  average  equity 
of  performing  loans  and  average 
(negative)  equity  of  defaulting  loans. 
The  nuance  here  is  that  average  equity 
of  performing  loans  is  first  transformed 
into  a  standardized  normal  distance,  or 
what  is  commonly  called  a  z-score, 
before  being  used  in  the  regression.  This 
is  a  widely  used  statistical  technique  for 


>M  See  61  FR  29592,  29597,  June  11. 1996. 
Procedures  here  differ  from  those  of  the  first  NPR 
by  calculating  loss  severity  as  a  percentage  of  the 
outstanding  loan  balance  at  time  of  debult,  rather 
than  a  percentage  of  the  original  loan  balance. 


2»The  one  expense  that  OFHEO  does  net  from 
sale  proceeds  here  is  property  repairs  undertaken 
by  the  Enterprises  during  the  REO  p>eriod.  Because 
these  expenses  reflect  part  of  the  loss  of  property 
value  that  occurred  prior  to  foreclosure  completion, 
it  is  a^/propriate  that  they  be  included  in  the 
estimation  of  the  loes  of  UPB  due  to  property  value 
deterioration. 
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creating  a  standard  unit  of  measiue  for 
comparisons  across  many  diffierent 
variables  and/or  value  levels. 

To  measure  average  (performing  loan) 
equity,  the  property  value  underlying 
each  defaulting  mortgage  was  adjusted 
using  the  change  in  the  (Census 
division)  OFHEO  HPI  from  origination 
to  the  last-paid-installment  date,  and 
using  loan  amortization  schedules.^^^ 
This  adjustment  provides  average 
expected  equity  for  each  loan,  if  it  were 
performing.  But  these  loans  are  not 
performing,  and  rather  than  having 
average  house  price  growth,  they  will 
generally  have  lower-than-average 
house  price  growth.  In  fact,  defaulting 


loans  come  firom  the  lower  tail  of  the 
equity  distribution,  so  the  statistical 
analysis  must  capture  just  how  far  into 
the  tail  defaulting  loan  properties  will 
be,  on  average.  OFHEO  analyzed  several 
measvires  of  the  house  price  distribution 
to  find  which  gave  the  best  prediction 
of  the  difference  between  average 
performing  loan  equity  and  average  non- 
performing  loan  equity.  The  best 
predictor  was  the  z-score,  identifying 
the  distance  between  the  expected 
(performing  loan)  house  price  and  the 
(actual  defaulting)  loan  balance.  The  z- 
score  transforms  the  actual  difference 
between  (expected)  house  price  and 


(actual)  loan  balance  into  the  niunber  of 
standard  deviations  there  are  between 
the  two  values,  where  the  standard 
deviation  is  of  house  prices  in  the 
Census  division.  The  z-score  tells  how 
far  below  the  average  property  value 
growth  in  the  Census  division  must  the 
growth  of  any  individual  property  value 
be,  before  all  borrower  equity  is 
eliminated.  The  difference  of  actual 
growth  of  defaulting  loans  from  average 
growth  for  performing  loans  will  be 
larger  than  this,  on  average,  because  the 
z-score  distance  gives  the  minimal 
diff^erence  needed  to  eliminate  borrower 
equity.  The  z-score  equation  is: 


^lniHPI^^,)-ln(B)     ,^^  ^^^ 


'd.t 


where: 


z    = 


HPI. 


M* 


B    = 


Oi,     = 


standardized  distance  of  the  loan  balance  from  the  average  house  price  at  the  time  of 
default 

House  Price  Index  value  for  properties  in  Census  division  d,  whose  loans  originated  in 
quarter  q  and  defaulted  at  age  t  (in  quarters).  This  is  created  by  dividing  the  HPI  value 
for  the  calendar  quarter  of  the  last-paid-installment  date  by  the  HPI  value  in  the 
calendar  quarter  of  loan  origination. 

the  ratio  of  outstanding  loan  balance  at  default  to  the  original  house  price.  This 
captures  the  equity  generated  from  both  the  original  downpayment  and  loan 
amortization  over  time. 

standard  deviation  of  HPI  growth  rates  for  properties  in  Census  division  d,  after  t 
quarters.  This  is  the  square  root  of  (at  +  pt^),  where  a  and  ^  are  the  two  volatility 
parameters  for  each  HPI  series  (published  in  the  OFHEO  HPI  Report). 


In  their  continuous  rate  forms,  the 
cumulative  growth  rate  factors  are  found 
by  taking  the  logarithm  of  the  HPI,  as  is 
done  here.  The  log  of  HPI  gives  average 
price  appreciation,  and  the  difference 
between  that  and  the  log  of  the  loan 
balance,  B,  gives  the  expected  loan 
equity  due  to  price  appreciation, 
downpayment.  and  amortization.^^^ 

These  standardized  distances,  or  z- 
scores.  are  the  key  values  used  to 
compute  the  expected  negative  property 
equity  (as  a  percent  of  the  outstanding 
loan  balance)  when  a  foreclosed 
property  is  sold.  Larger  z-scores  reflect 
some  combination  of  large 
downpayments,  loan  amortization,  and 

"*The  last-paid-installment  (LPI)  month  is  the 
month  directly  prior  to  the  month  of  default,  when 
the  first  payment  is  missed.  Loan  amortization  ends 
at  LPI,  and  because  the  HPI  Index  is  updated 
quarterly  rather  than  monthly,  the  choice  of  LPI 
month  or  debult  month  for  loan  seasoning  is 
immaterial. 

*"  Taking  the  logarithm  of  B  transforms  owner- 
invested  equity  (downpayment  plus  amortization) 


high  levels  of  (average)  house  price 
growth  since  loan  origination.  In  these 
circumstances,  loans  that  do  default 
should  have  relatively  good  rates  of 
property  sale  proceeds  as  a  percent  of 
the  mortgage  UPB  (small  rates  of 
negative  equity).  In  other  environments, 
where  z-scores  are  small,  there  are  low 
rates  of  appreciation  in  the  market,  and/ 
or  low  downpayments  and  a  lack  of 
significant  amortization.  The  small  z- 
score  indicates  that  there  is  a  wide  range 
of  property  values  in  the  market  area 
that  are  below  the  loan  balance. 
Therefore,  REO  sale  proceeds  will  be 
low  and  the  negative  property  equity 
will  be  high. 

into  an  implied  HPI  growth  rate  bctor.  It  is  the 
cimiulative  (negative)  growth  of  HPI  necessary  to 
eliminate  all  positive  equity  in  the  property.  By 
transforming  B  into  its  continuous  rate  counterpart 
in  this  fashion,  the  z-score  variable  can  measure  the 
amount  by  which  the  growth  of  property  value  on 
loan  properties  must  be  less  than  the  average 
growth  rate  of  performing  loans  before  default  is  a 
real  possibility  (the  point  of  zero  equity).  The 


The  statistical  equation  used  to 
predict  negative  property  equity  (L)  was 
estimated  using  ordinary  least  squares 
(OLS)  regression  of  actual  rates  of  UPB 
loss  on  the  z-scores  computed  for  each 
loan.  The  regression  dataset  was  limited 
to  historical  REO  observations  where 
( -  0.50  ^  Zi  ^  4.0),  because  sample  sizes 
outside  this  range  were  very  thin.^'* 
Log-transformed  values  of  negative 
property  equity  (ln(L)  +  1))  were  used  in 
the  regression  to  account  for  a  change  in 
the  relationship  between  negative  equity 
and  z-scores  as  those  values  change.  The 
estimated  regression  equation  is: 


regression  then  measures  the  relationship  between 
actual  below-normal  growth  on  REO  properties  and 
the  minimumly  required  below-normal  house  price 
growth  needed  to  trigger  default. 

"'In  stress  test  application,  outliers  are  given 
predicted  equity  loss  values  measured  at  the 
boundary  points  of  the  z-score  range  emplojred  in 
the  regression. 
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/n(L+ 1)  =  0.241325-0.076959-2       {Eq.  14) 

where: 

r-statistic  for  z  coefficient    =    -102 

r2    =    0.09 

One-half  the  regression  variance  (0.029104)  is  added  to  the  regression  equation  to  provide  the  median-to-mean  adjust- 
ment factor  for  log-normal  models.*^'  The  result  is: 


ln(L  +  1 )  =  0.27043  -  0.076959  •  z       (Eq.  15) 


so  that: 


L  =  exp(0.27043  -  0.076959  •  z)  -  1      (Eq.  16) 


The  low  R-squared  value  for  the 
regression  indicates  a  wide  variance  of 
actual  loss  rates  around  the  average, 
predicted  rates.  OFHEO  has  analyzed 
this  variance  and  believes  that  using  the 
simple  regression  equation  that  captiires 
average  loss  rates  at  each  z-score  value 
is  more  appropriate  for  the  stress  test 
than  is  a  more  complex  model  that 
would  capture  deviations  around  that 
average  loss  rate.  Average  rates  provide 
an  appropriate  simplification  because 
loss  severity  rates  will  be  applied  to 
groups  of  loans. 

The  boundary  values  of  L  are 
computed  at  the  boundary  points  of  z 
used  in  the  regression  sample,  4.0  and 
-0.5.  When  z  =  4.0,  L  =  -0.04.  This 
suggests  that,  on  average,  REO  sales 
prices  are  4  percent  higher  than  the 
mortgage  UPB  in  areas  with  significant 
house  price  appreciation  and/or  for 
loans  that  have  substantial  amortization. 
That  is,  the  average  default  (and  there 
will  be  relatively  few)  will  actually  have 
a  small  amoxmt  of  positive  equity, 
though  generally  not  enough  to  pay  the 
costs  of  selling  the  property.  At  the 
other  extreme,  where  z  =  -  0.5,  the 
predicted  value  of  L  =  0.36.  This  is  a 
situation  where  average  property  values 
on  performing  loans  are  36  percent 
below  their  associated  mortgage 
balances.  This  extreme  was  reached  in 
several  areas  of  the  coimtry  at  various 
times  during  the  study  period.  Such  a 
loss  of  loan  principal  can  cause  the  total 
loss  severity  to  exceed  60  percent  of 
UPB. 


b.  Foreclosure  Expenses 

Foreclosure  expenses  vary  principally 
by  property  State  and  by  the  rate  of 
bankruptcy  filings  among  defaulted 
borrowers.2*°  The  average  expense  rate 
in  the  historical  observation  period  is 
five  percent  of  UPB.  Unlike  other  loss 
components,  this  component  is  based 
solely  on  Fannie  Mae  experience 
because  Freddie  Mac  did  not  break  out 
foreclosiu^  expenses  from  REO 
expenses  in  its  data  systems. 

c.  REO  Holding  and  Disposition 
Expenses 

Property  (REO)  holding  costs  include 
such  items  as  property  maintenance, 
utilities,  property  taxes,  and  hazard 
insiirance.  OFHEO  calculated  the 
average  total  REO  holding  expenses, 
plus  selling  costs  (principally,  realtor 
fees),  less  miscellaneous  revenues  to 
produce  a  final  REO  expense  loss 
severity  factor  of  13.7  percent.*** 

d.  Time  Frames 

There  are  two  time  frames  of  interest: 
time  fit>m  default  to  foreclosure 
completion,  and  time  from  foreclosiu« 
completion  to  property  disposition.  A 
mean  expected  value  for  each  of  the 
time  periods  of  interest  was  calculated 
from  BLE  data.  The  mean  benchmark 
foreclosure  time  (period  from  defaiilt  to 
foreclosure)  was  13  months.  The  mean 
benchmark  REO/property  sale  time  was 
seven  months.  These  time  frames  are 
used  in  the  stress  test  to  discoimt  the 


various  default-related  cash  flows  to  the 
month  of  default. 

5.  Consistency  With  the  Benchmark 
Loss  Experience 

The  equation  for  negative  equity  of 
defaulted  loans  (equation  14)  was 
estimated  on  all  historical  REO 
experience  of  the  Enterprises.  Using  this 
broad  range  of  data  assured  that  the 
equation  would  be  appropriate  for  loans 
entering  the  stress  test  with  a  wide 
range  of  loan  amortization  and 
cumulative  HP!  experience.  The 
equation  vised  in  the  stress  test  includes 
an  adjustment  that  calibrates  the  results 
to  the  BLE. 

The  procedure  for  calibrating 
equation  16  to  the  benchmark 
experience  parallels  the  procedure  used 
by  OFHEO  to  cahbrate  the  single  family 
default  equations  to  the  BLE.  A  database 
of  defaulted  loans  meeting  benchmark 
criteria  was  input  into  the  negative 
equity  equation  to  compute  the 
projected  negative  equity,  by  loan.  The 
z-score  variable  values  were  computed 
by  assimiing  that  all  loans  originated  in 
the  first  quarter  of  1984,  using  the  West 
South  Central  HPI  series,  for  piuposes  of 
assigning  house  price  appreciation  rates. 
These  predicted  rates  of  negative  equity 
were  then  averaged  by  Enterprise,  using 
UPB  as  a  weighting  factor.  Finally,  a 
simple  average  of  these  Enterprise 
averages  was  computed  to  arrive  at  a 
mean  expected  value  for  the  benchmaric 
REO  database. 


zisThe  logarithmic  equation  used  in  the 
regression  implies  a  lognormal  distribution  of 
potential  negative  equity  values  around  predicted 
values.  The  point  estimates  from  the  regression, 
thetaftns,  produce  median  rather  than  mean  value 
estimates  of  loss  of  principal  balance.  The 
adjustment  to  arrive  at  the  mean  is  the  additive 


constant  (0.029104),  one-half  the  variance  of  the 
regression  residuals. 

240  xo  process  foreclosures  when  defaulting 
borrowers  file  bx  Bankruptcy  Court  protection 
requires  further  legal  expenses  to  gain  release  from 
the  bankruptcy  "stay"  on  deb<  collection  actions. 


'*>  As  noted  earlier,  the  Freddie  Mac  fdreclosura 
expense  rate  is  imputed  from  the  Fannie  Mae 
experience  (five  percent).  Therefore,  the  REO 
holding  costs  used  to  create  the  average  rate  shotim 
here  use  total  expense  far  Freddie  Mac  less  imputed 
foreclosure  expense  for  Fannie  Mae. 
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This  final  mean  rate  of  negative  equity 
on  defaulted  loans  was  then  compared 
with  the  actual,  historical  mean  rate 
across  the  two  finns'  benchmark 
experience.  The  average  projected  rate 
of  negative  equity  using  equation  16  and 


this  averaging  method  was  21.30 
percent.  The  actual  historical 
experience  average  was  31.64  percent. 
The  difference.  10.34  percent,  reflects 
the  natiu«  of  the  benchmark  experience: 
that  defaulting  benchmark  loans  tended 


to  have  larger  losses,  on  average,  than 
did  loans  from  other  regions  of  the 
country  that  experienced  the  same 
housing  market  conditions.  The 
adjusted  negative  equity  equation  is: 


L  =  (exp(0.27043  -  0.076959  -  z)  -  1 )  +  0. 1034      (Eq.  17) 


Proceeds  from  REO  sale  are  then 
computed  as  one  minus  the  projected 
negative  property  equity  for  the 
defaulting  loans  in  each  loan  group. 

6.  Application  to  the  Stress  Test 

Stress  test  application  of  loss 
severities  begins  with  the  results  of  the 
statistical  analysis  of  severity 
components  discussed  here,  but  then 
adds  components  for  loss  of  loan 
principal,  servicer  claim  payments, 
mortgage  insurance,  and  seller/servicer 
recourse.  OFHEO's  approach  is  to 
account  for  all  default  related  cash  flows 
at  one  of  three  points  in  time:  120  days 
delinquency,  foreclosure,  and  property 
disposition.  The  stress  test  then 
calculates  the  effective  loss  severity  rate 
as  a  net  present  value  of  all  cash  flows, 
in  the  month  of  loan  default.  The  month 
of  de&ult  is  one  month  after  the  last 
paid  installment  (LPI)  date,  the  month 
of  the  first  missed  payment. 

There  is  a  difference  in  the  treatment 
of  sold  and  retained  loans  when 
computing  stress  test  loss  severity  rates. 
For  retained  loans,  defaulting  UPB  is 
not  a  cash  outlay  and,  therefore,  is  not 
discounted.  For  sold  loans,  however,  the 
defaulting  UPB  represents  the  current 
expense  of  repurchasing  a  defaulted 
loan  from  a  security  pool.  It  is, 
therefore,  a  cash-flow  element  that 
should  be  discounted.^*^  This  expense 
is  normally  incurred  in  the  fourth 
month  of  default.  Sold  loans  in  default 
also  involve  four  months  of  interest 
passthroughs  to  the  investors  while  the 
loans  remain  in  the  security  pools.  The 
interest  passthroughs  are  not  immediate 
expenses  of  the  Enterprises  because  they 
are  initially  matched  by  passthroughs 
made  by  the  seller/servicers  to  the 
Enterprises.  However,  all  post-default 
interest  payments  received  by  the 
Enterprises  are  reimbursed  to  servicers 
in  the  post-foreclosure  claim  filing. 
Therefore,  all  interest  passthroughs 
between  seller/servicers  and  Enterprises 
are  ignored.  Only  the  passthrough  by 
the  &iterprise  to  security  holders  is 
counted  as  an  expense  in  the  stress  test, 
and  it  is  included  with  the  seller/ 


servicer  claim  payment  at  time  of 
foreclosure. 

The  stress  test  provides  that,  at  the 
time  of  foreclosing,  the  Enterprises 
make  servicers  whole  for  expenses 
incurred  on  the  loan  and  property, 
including  foreclosure  costs,  and  receive 
proceeds  from  any  available  mortgage 
insiuance.  When  mortgage  insurance  is 
present,  mortgage  insurance  payments 
will  generally  be  larger  than  the  servicer 
claim  payment  and  provide  net  inflows 
of  funds  to  the  Enterprises  at 
foreclosure. 

Also,  any  available  seller/servicer 
recourse  is  applied  to  reduce  the  final 
loss  severity  rate.  There  are  some 
smaller  sources  of  credit  enhancements 
that  further  reduce  Enterprise  losses, 
and  these  are  added  once  dollar  losses 
are  computed  in  the  cash  flow 
component  of  the  stress  test.^*' 
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D.  Multifamily  Default/Prepayment 

1.  Introduction  and  Conceptual 
Framework 

This  section  describes  how  OFHEO 
developed  its  model  of  multifamily 
default  and  prepayment  rates  for  use  in 
the  risk-based  capital  stress  test.  The 
same  theory  that  underlies  the  single 
family  default/prepayment  models, 
financial  options  theory,  also  imderlies 
OFHEO's  modeling  of  mortgage 
performance  for  multifamily  loans. 
However,  the  single  family  approach  is 
modified  to  account  for  the  importance 
of  property  cash  flows  in  the  default 
decisions  of  investors.  This  theoretical 
homework  treats  mortgage  terminations 
as  a  function  of  their  financial  value  to 
the  borrower.  Both  the  single  family  and 
multifamily  default/prepayment  models 
also  use  a  multinomial  logistic 
specification  to  estimate  the  impact  of 
explanatory  variables  on  default  and 
prepayment  rates.  Beyond  these 
similarities  in  general  approach, 
however,  there  are  significant 
differences  in  the  specifics  of  model 
construction  and  estimation. 

Many  of  these  differences  reflect 
special  featiues  of  multifamily 
mortgages.  For  these  loans,  the 
borrowers  are  all  investors,  and  that 
affects  the  determinants  of  credit  risk. 
Two  key  financial  ratios  are  used  in 
commercial  mortgage  underwriting:  the 
DCR  and  the  LTV.  DCR  is  a  property's 
net  operating  income  (NOI)  divided  by 
the  mortgage  payment.^**  DCR  indicates 
how  much  cash  there  is  available  for 
loan  repayment  after  operating  expenses 
are  paid.  LTV  is  the  ratio  of  the  UPB  to 
the  value  of  the  property;  it  measiues 


^**  NOI  is  a  measure  of  the  di^eremce  between 
full  potential  rent  at  market  prices  and  operating 
expenses  (including  vacancy  losses). 
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borrower  equity.^*'  Lenders  concentrate 
on  these  two  ratios  at  loan  underwriting, 
and  all  major  credit  rating  agencies  start 
their  analysis  of  the  credit  support 
levels  needed  to  receive  various  rating 
grades  with  the  DCR  and  LTV  values  of 
the  loan  collateral. 

Multifamily  mortgage  modeling 
should  also  recognize  the  special 
features  that  di^rentiate  commercial 
loans  from  single  family  residential 
loans.  Commercial  loans  have 
prepayment  restrictions,  usually  in  the 
form  of  jield  maintenance  clauses,  that 
severely  reduce  the  value  of  refinancing 
during  the  early  years  of  a  mortgage. 
Ck)mmercial  loans  are  also  dominated 
not  by  fully  amortizing  30-year  loans, 
but  by  balloon  mortgages  with 
maturities  of  up  to  15  years.  These  two 
product  distinctions — yield 
maintenance  and  balloon  terms— create 
different  borrower  incentives  and 
different  mortgage  performance  patterns 
for  multifamily  mortgages. 

Previous  research  on  multifamily 
mortgage  performance  has  generally 
made  simplifying  assumptions  to  avoid 
having  to  deal  with  all  of  these  issues 
in  one  model.  First,  research  has  tended 
to  ignore  DCR  and  only  concentrate  on 
LTV.  Even  then,  without  readily 
available  property  value  indexes, 
researchers  have  not  updated  LTV  over 
time  to  capture  local  market 
conditions.24"  Some  studies  have 
captmed  property  cash  flows,  but  they 
omitted  LTV  and  had  no  mechanism  for 
updating  property  cash  flows  for 
projection  purposes.^*'  One  study  that 
recognized  the  need  for  both  DCR  and 
LTV  for  predicting  default  rates,  defined 
them  to  be  perfectly  correlated  so  that 
only  one  financial  variable  needed  to  be 
included  in  the  model.**"  Another 


24S  Commercial  loan  underwriting  aUo  includes 
examinations  of  borrower  credit,  servicing 
capability,  site  and  engineering  reviews,  and  cost 
certifications  for  new  construction.  Market 
condition  reports  are  part  of  the  appraisal  process 
used  to  estimate  LTV  at  loan  origination. 

2**Vandell  (1992)  and  Vandell,  et  al.  (1993) 
develop  models  of  commercial  mortgage  default 
that  update  LTV  over  time  using  a  national 
property-value  index,  along  with  the  property-value 
diffusion  process  introduced  by  Foster  and  Van 
Order  (19B4)  for  single  bmily  mortgages. 

t47  See  ICF  (1991)  and  Pedone  (1991).  These 
studies  adapt  the  work  of  Edward  Altman  (1981, 
1983)  to  predict  corporate  bankruptcy  to  model 
multifamily  defaults.  Capone  (1991)  discusses  the 
application  of  bankruptcy  models  to  multifamily 
mortgages,  and  provides  a  review  of  this  literature. 
A  related  line  of  literature  discusses  the 
relationship  between  lender  and  borrower  in  the 
de&ult/bankruptcy  process.  Kahn  (1991)  and 
Mahue  (1991)  study  the  impact  of  foreclosure  laws 
on  the  balance  of  borrower  and  lender  bargaining 
strength  at  these  crucial  junctures.  Riddiough  and 
Wyatt  (1994a,  1994b)  explore  the  power  of  lender 
signals  of  intent  to  pursue  debt  collections  on 
d^tressed-loan  foreclosure. 

2«*  Abraham  (1993b). 


shortcoming  of  past  research  has  been 
that  default  and  prepayment  have  not 
been  analyzed  together.  ^^^  Either 
defaults  are  assumed  not  to  matter 
because  of  agency  guarantees,  or  else 
prepayments  are  ignored  because  of 
yield  maintenance  terms.  Most  studies 
model  defaults  without  prepayments, 
but  prepayment  studies  are  starting  to 
appear,  with  three  in  1997  and  one  in 
1998.2*°  In  both  default  and  prepayment 
studies,  little  work  has  been  done  to 
understand  the  dynamics  of  yield 
maintenance  and  balloon  terms.*'*  But 
even  with  all  of  these  limitations  in 
current  research,  the  greatest  concern  is 
that  researchers  most  often  resort  to 
pooling  multifemily  mortgages  with 
loans  on  other  commercial  property 
types  in  order  to  have  sufficient  sample 
sizes.2" 

The  broad  conceptual  fi^mework 
chosmi  by  OFHEO  corresponds  to  the 
dominant  paradigm  in  mortgage 
research,  financial  options  theory. 
Studies  that  apply  financial  options 
theory  to  commercial  mortgage 
performance  have  generally  emphasized 
the  role  of  borrower  equity  (LTV)  in 
default  rate  estimation,  but  have  not 
seriously  modeled  the  role  of  cash  flows 
(DCR)."3  However,  because  both  DCR 
and  LTV  are  critical  credit  risk 
dimensions,  an  appropriate  multifemily 
mortgage  performance  model  should 


2«»The  first  known  attempt  outside  of  OFHEO  to 
model  default  and  prepiayment  rates  simultaneously 
was  by  Boyer,  Fotlain,  Ondrich,  and  Piccirillo 
(1997),  who  studied  FHA  insured  mortgages. 

""Abraham  and  Theobald  (1997),  Elmer  and 
Haidorfer  (1997),  FoUain,  et  al.  (1997).  and  Capone 
and  Goldberg  (1998). 

"'  In  a  theoretical  pricing  model,  Kau,  et  al. 
(1990)  do  attempt  to  show  how  prepayment 
restrictions  impact  both  default  and  prepayment 
options  with  balloon  mortgages. 

"2  The  lack  of  historical  data  has  often  been  cited 
as  a  major  obstacle  to  research  on  multifamily  and 
commercial  loan  credit  risk  (DiPasquale  k 
Cummings,  1992;  Standard  &  Poors,  1993;  and 
Vandell,  etal.,  1993).  Studies  that  combine 
multi&mily  with  other  commercial  mortgage  types 
include  Vandell  (1992),  Vandell,  et  al.  (1993), 
Barnes  and  Gilberto  (1994).  Studies  that  use  only 
multifamily  data  tend  to  model  FHA-insured  loans 
(Goldberg,  1994;  ICF,  1991;  Follain,  et  aA,  1997). 
Exceptions  to  this  include  Abraham  (1993a,  1993b), 
who  used  multikmily  loan  data  from  Freddie  Mac 
to  study  de&ults,  and  Abraham  and  Theobald 
(1997),  who  use  Freddie  Mac  data  to  model 
multi&mily  prepayment  rates.  Elmer  and  Haidorfer 
(1997)  use  Resolution  Trust  Corporation  data  to 
study  multifiamily  prepayment  rates.  Researchers  at 
OFHEO  have  published  a  defiiult  study  based  on 
Enterprise  data  (Goldberg  and  Capone,  1998). 

**'Even  theoretical  "pricing"  models  that 
simulate  default  rates  on  a  pool  of  newly  origiiuted 
mortgages  make  simple  assumptions  that  cash  flow 
to  the  property  owner  is  a  fixed  percentage  of 
property  value  (Titman  and  Torous,  1989:  Kau, 
Keenan,  Epperson,  and  Muller,  1987  and  1990). 
They  also  treat  cash  flow  as  something  negative 
(detracts  from  potential  future  property  value) 
rather  than  something  positive  to  the  investor/ 
owner/borrower. 


also  treat  cash  flows  and  equity  as 
essential  elements,*** 

For  the  default  option  to  be  in  the 
money,  the  property  must  have  both 
negative  equity  (LTV>1)  and  negative 
cash  flow  (DCR<1).  The  two  sources  of 
income  for  an  investment  property 
owner  are  rental  (current)  income  and 
capital  gains.  Rental  income  can  be 
thought  of  as  dividend  payouts  from  the 
property.  Capital  gains  result  when  the 
property  is  sold.  The  owner  holds  the 
property  until  the  expected  annual  rate 
of  retiun  from  both  dividends  and 
capital  gains  becomes  less  than  the 
return  that  could  be  earned  by  selling 
the  property  and  investing  the  proceeds 
into  another  investment.  However,  if  the 
rental  market  declines,  and  property 
equity  becomes  negative,  then  default 
becomes  a  viable  option.  This  option 
will  not  be  exercised  as  long  as  the 
dividend  payout  is  positive.  If  property 
owners/borrowers  were  to  default  in  the 
presence  of  positive  cash  flows,  they 
would  give  up  valuable  cash  flow 
stretuns.  Therefore,  default  is  only 
optimal  if  both  equity  and  cash  flow  are 
negative.  This  implies  that  the  dual 
condition,  LTV>  1  and  DCR<1,  is 
required  for  default  to  occur.*" 

Prepayment  options  are  in  some  ways 
simpler  and  in  others  more  complex 
than  default  options.  The  simplicity 
arises  because  the  financial  value  of 
prepaying  a  mortgage  is  directly 
measured  by  the  mortgage  premium 
value,  the  difference  between  the 
present  value  of  future  mortgage 
payments  discounted  at  the  current  note 
rate,  and  present  value  of  those  same 
payments  discounted  at  the  current 
market  rate.  When  interest  rates  Ml, 
there  is  negative  value  to  holding  onto 
the  existing  mortgage,  measured  by  a 
negative  mortgage  premium  value. 
However,  measuring  the  premium  value 
itself  is  complex  because  of  yield 
maintenance  and  balloon  terms.  When  a 


»4  Abraham  (1993b),  Goldberg  (1994),  and 
Querela  (1995)  have  all  questioned  the  sufficiency 
of  net  equity  as  a  debult  trigger. 

zss  The  wealth-maximizing  borrower  should 
defoult  if  the  property  expects  to  have  negative 
equity  and  negative  cash  flow  from  this  point  on. 
If  there  are  negative  cash  flows,  delaying  default 
would  lower  wealth.  If  negative  equity  and  negative 
cash  flow  were  expected  to  be  only  temporary 
conditions,  default  would  not  be  optimal.  In 
principle  one  should  incorporate  expectations 
regarding  rental  markets  and  interest  rates,  simulate 
wealth  over  time,  and  have  the  borrower  default 
only  if  it  maximizes  wealth  over  some  long-run 
investment  horizon.  This  was  viewed  as  an  overly 
complex,  expensive,  and  therefore  unfeasible 
approach.  Theory  notwithstanding,  researchers 
typically  construct  the  default  option  value  variable 
using  just  current  year  information.  This  is  also  the 
approach  taken  by  OFHEO.  For  relevant  theoretical 
studies.  See  Kau  et  al.  (1987. 1990),  Brennan  and 
Schwartz  (1985),  Dyl  and  Long  (1969),  Joy  (1976). 
and  Robichek  and  VanHome  (1967). 
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fixed-rate  loan  is  under  yield 
maintenance,  it  may  refinance,  but  it 
will  not  accrue  any  value  from  the 
transaction  until  the  yield  maintenance 
period  expires.^*®  With  balloon  loans, 
there  is  the  added  uncertainty 
surrounding  the  contractual 
requirement  to  find  new  funding  at  loan 
maturity.  Risk  averse  borrowers, 
therefore,  may  desire  to  refinance  in  the 
pre-balloon  period  even  if  the  call 
option  is  not  in  the  money. 

An  additional  consideration  for 
modeling  prepayment  speeds  is  that 
investors  desire  to  leverage  their 
investments  to  maximize  return  on 
equity.  Interest  rate  spreads  do  not, 
therefore,  provide  the  only  incentive  for 
refinancing  a  mortgage.  To  maximize 
leverage  requires  maximizing  LTV 
ratios,  within  bounds  set  by  lenders. 
Over  time,  investors  will  engage  in  cash- 
out  refinancings  in  order  to  rebalance 
the  ratio  of  debt  to  equity  in  the 
property.  This  second  prepayment 
incentive  can  be  captured  by  the  LTV  of 
the  mortfiage. 

In  mooeung  multifamily  mortgage 
default  rates,  OFHEO  distinguishes 
among  the  various  programs  of  the 
Enterprises.  Conventional  multifamily 
loan  purchases  by  the  Enterprises  began 
in  1983,  and  include  "cash"  and 
"negotiated"  programs.  Under  the  cash 
programs,  the  Enterprises  purchased 
newly  originated  individual  loans 
underwritten  according  to  their  own 
guidelines.  Historically,  most  of  these 
loans  were  retained  in  the  portfolios  of 
the  Enterprises.  Some  "cash"  loans  were 
swapped  for  MBS,  and  this  type  of 
transaction  is  becoming  more  common. 
In  a  negotiated  transaction,  an 
Enterprise  swaps  pools  of  seasoned  (i.e., 
aged  and  performing)  loans  for 
securities.  These  loans  need  not  meet 
the  underwriting  guidelines  of  cash 
programs,  and  they  are  priced  according 
to  the  risk  of  the  loans  in  the  pool.  In 
negotiated  transactions,  unlike  cash 
purchases,  an  Enterprise  often  requires 
credit  enhancement  from  the  seller/ 
servicer  to  cover  expected  credit  losses. 

The  initial  cash  programs  exposed  the 
Enterprises  to  significant  credit  risk  in 
the  late  1980s  and  into  the  1990s.  This 
exposure  was  due  to  generous  appraisal 
practices  used  in  the  1980s  and  to  other 
significant  weaknesses  in  those 
programs  that  do  not  exist  today.  Fannie 
Mae  changed  its  cash  program  in  1988. 
Freddie  Mac  continued  to  build  a 
portfolio  of  less-than-investment-grade 
mortgages  through  1990.  The  poor 
performance  of  this  portfolio  led  to  a 


three-year  moratoriimi  on  Freddie  Mac's 
new  purchases  of  multifamily  loans, 
and  a  complete  overhaul  of  the 
multifamily  operations  of  the 
Enterprise. 

Prepayment  rates  were  modeled  by 
loan  characteristics  product  type  rather 
than  program  type.  This  breakdown 
captures  the  differences  in  financial 
incentives  to  prepay  that  exist  when 
yield  maintenance  penalties  are  or  are 
not  in  effect,  and  the  impact  on  defaults 
of  balloon  mortgage  matiuity.  Balloon 
maturity  is  a  significant  multifamily 
modeling  issue  for  the  stress  test 
because,  in  an  up-rate  interest  rate 
environment,  balloon  loan  borrowers 
are  often  required  to  pay  off  the  existing 
mortgage  and  refinance,  at  much  higher 
interest  rates  than  property  financials 
are  currently  supporting,  hi  order  to 
refinance  at  the  balloon  point  in  the  up- 
rate  scenario,  property  income  must  be 
higher  than  the  minimum  necessary  to 
qualify  for  a  new  loan  imder  the  original 
interest  rates.  Therefore,  it  is  important 
to  model  both  the  expected  default  and 
payoff  rates  of  loans  at  balloon  maturity 
for  the  stress  test. 

Section  2  of  this  supplementary 
material  on  multifamily  default/ 
prepayment  provides  a  review  of  the 
historical  data  used  to  estimate  the 
statistical  models,  and  section  3  reviews 
the  statistical  procedures  employed. 
Section  4  completes  the  description  of 
the  statistical  model  with  explanations 
of  the  development  of  the  explanatory 
variables.  Section  5  presents  and 
reviews  the  results  of  statistical 
estimations,  and  section  6  concludes 
with  a  discussion  of  how  the  estimated 
statistical  equations  are  applied  in  the 
stress  test. 

2.  Historical  Data 

a.  Enterprise  Loan  Records 

OFHEO  used  the  combined  historical 
experience  of  the  Enterprises,  1983- 
1995,  to  estimate  the  statistical  model  of 
default  and  prepayment  rates.  This 
experience  provided  a  large  and  rich 
data  base  that  encompasses  three 
different  programs:  the  initial  cash 
purchase  programs  that  had  high  default 
rates;  negotiated  purchase  (or 
transactions)  programs  where  seaurities 
were  swapped  for  pools  of  seasoned  and 
performing  mortgages;  and  new  cash 
purchase  programs  that  corrected  flaws 
in  the  original  programs  and  have 
experienced  low  default  rates. 

The  historical  data  includes  35,759 
conventional  multifamily  loans.^*'  After 


eliminating  missing  or  erroneous 
records,  the  sample  includes 
observations  on  21,994  loans:  12,845 
from  Freddie  Mac  and  9,149  &t)m 
Faimie  Mae.  Of  these.  61  percent  are 
cash  purchases  and  39  percent  are 
negotiated  purchases.  The  final  cash 
purchase  sample  is  more  complete  than 
the  negotiated  purchase  sample  because, 
in  negotiated  programs,  the  Enterprises 
have  relied  more  on  buying  seasoned 
portfolios  with  (limited)  credit  risk 
recourse  to  the  seller/servicer,  rather 
than  on  gathering  enough  property 
financial  characteristics  to  re- 
underwrite  the  loans.25* 

The  database  was  expanded  by 
creating  annual  observations  frum  loan 
acquisition  to  the  termination  year,  or  to 
1995  if  no  termination  occurred.  The 
loan-year  file  includes  89,577  loan-year 
observations  for  cash  purchases,  and 
59,415  observations  for  negotiated 
purchases.  Cash  purchases  appear  in  the 
database  with  origination  years  from 
1983  to  1995.  The  negotiated  loans, 
however,  have  origination  years  as  early 
as  1970  because  they  were  often  highly 
seasoned  at  time  of  acquisition.  Annual 
observations  are  used,  rather  than 
monthly  or  quarterly  observations, 
because  of  the  relatively  small  number 
of  multifamily  termination  events.  If 
quarterly  or  monthly  event  histories 
were  used,  there  would  be  significant 
numbers  of  time  periods  in  which  there 
were  no  terminations. 

To  avoid  any  possible  statistical  bias 
resulting  from  not  having  records  of 
loan  terminations  prior  to  1983, 
negotiated  purchase  loans  enter  the 
database  starting  in  the  acquisition  year, 
rather  than  the  origination  year.  But 
they  enter  at  their  proper  age  and  are 
not  treated  as  new  originations  at  the 
time  of  acquisition.  The  same  issue  of 
potential  "left  censoring"  bias  also 
appears  for  certain  cash  purchase 
programs,  where  the  Enterprises  did  not 
begin  to  maintain  systematic  records  of 
loan  terminations  until  1991.  For  such 
programs,  the  loans  do  not  enter  the 
statistical  estimation  sample  tmtil 

1991.259 


"*  ARM  loans  have  minimal  penalties,  and  they 
have  prepaid  much  more  often  in  the  early  years 
after  loan  originatioa. 


297  Fannie  Mae  has  maintained  a  portfolio  of 
FHA-insured  multitamily  mortgages  over  time. 
OFHEO  chose  not  to  model  performance  of  these 
loans,  but  rather  to  assign  default  and  prepayment 


rates  according  to  conventional  loans  with  similar 
features.  Because  FHA  pays  for  nearly  100  percent 
of  default  losses,  the  stress  test  imposes  no  credit 
losses  on  FHA-insured  mortgages  on  the  stress  test. 

'"  Ninety  percent  of  cash  purchases  are  retained 
in  the  final  sample,  while  only  41  percent  of 
negotiated  purchases  had  enough  loan 
characteristics  data  to  be  kept  in  the  sample.  For  the 
41  percent  of  negotiated  purchase  loans  in  the 
sample,  OCR  values  at  time  of  acquisition  were 
estimated  by  OFHEO  by  first  estimating  net 
operating  income  (NOIJ  as  NOI^value  at  origination 
divided  by  an  estimate  of  the  average  CAP  rate 
multiplier  for  the  year,  divided  by  the  mortgage 
payment  amount. 

"'The  left-censoring  bias  would  result  if  the 
statistical  model  used  complete  loan-history  records 
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For  cash  loans,  the  default  outcome  of 
record  is  a  foreclosure  or  foreclosure 
alternative  that  still  provides  for  the 
property  to  be  liquidated.2«>  For  most 
Fannie  Mae  negotiated  piirchase  loans, 
however,  the  default  event  of  record  is 
a  90-day  delinquency.  This  is  because, 
for  Fannie  Mae  negotiated  transactions, 
the  loan  is  repurchased  by  the  seller/ 
servicer  if  it  becomes  90-days 
delinquent.  The  seller/servicer  then 
bills  Fannie  Mae  for  resolution  costs, 
and  these  are  deducted  from  a  limited 
recourse  pool  originally  established 
with  funds  from  the  seller/servicer  at 
time  of  acquisition.  OFHEO  recognizes 
that  90-day  delinquencies  cannot  be 
treated  as  full  defeult  events,  and  makes 
adjustments  in  the  statistical  model. 

b.  Rents  and  Vacancies 

OFHEO  uses  a  unique  approach  to 
property  valuation  that  uses  local 
market  indexes  of  rent  growth  rates  and 
vacancy  rates  to  update  net  operating 
income,  and  throng  that,  update  DCR 
and  LTV  over  time.  Rent  growth  rates 
came  from  the  residential  rent 
component  of  the  CPI  for  each  of  the 
foxu  Census  regions,  and  for  the  29 
MSAs  covered  by  Bureau  of  Labor 
Statistics  (BLS)  surveys.  Most  MSA 
level  CPI  series  produced  by  BLS  start 
in  1970,  but  some  do  not  begin  until  the 
1980s.  The  regional  CPI  series  are 
available  begixming  in  1978,  so  percent 
changes  for  these  can  only  be  computed 
starting  in  1979.  To  captvire  rent  groMrth 
rates  for  each  year,  partial  MSA  series 
were  completed  widi  regional  series 
starting  in  1979  and  national  series 
before  that.  The  regional  series 
themselves  were  also  filled  in  for  the 
pre-1979  period  with  percent  changes  in 
the  national  CPI  residential  rent  series. 


Vacancy  rates  were  obtained  from  the 
Bureau  of  the  Census  H-lll  series. 
These  are  available  for  the  same  MSAs 
as  is  the  CPI  residential  rent  series  (back 
to  1970),  and  for  Census  regions,  and, 
beginning  in  1986,  for  the  50  States  plus 
the  District  of  Columbia.***  As  with  rent 
growth  rates,  the  most  disaggregated 
index  available  was  used  for  each  loan, 
in  each  calendar  year. 

c.  Tax  RatesOFHEO  required  tax  rate 
data  for  calculating  the  present  value  of 
depreciation  «rriteo£b  (see  discussion  of 
the  explanatory  variable,  DW,  below). 
In  order  to  compute  wei^ted  average 
tax  rates,  OFHEO  used  Internal  Revenue 
Service  (IRS)  data  on  the  income 
distribution  of  taxpayers  with  net 
capital  gains.  For  1983-90,  data  on 
adjusted  gross  income  for  taxpayers 
with  net  capital  gains  were  obtained 
from  the  IRS  publication,  Individual 
Income  Tax  Returns  (annuals).  For 
1991-95,  data  were  obtained  from  IRS, 
Statistics  of  Income  Bulletin  (quarterly). 
These  income-class  weights  were  used 
to  compute  weighted  average  tax  rates 
for  both  capital  gains  and  ordinary 
income. 

The  marginal  tax  rate  on  ordinary 
income  used  here  is  for  Married  Filing 
Jointly  taxpayers  (Schedule  Y-1).  Five 
percent  was  added  to  the  Federal  tax 
rate  for  State  income  taxes.  Schedule  Y- 
I's  for  1983-95  were  obtained  from 
Internal  Revenue  Service,  Package  X 
(aimual  publications  1983-95).  ^ta  on 
capital  gains  tax  rates  were  obtained 
from  IRS's  Package  X.  for  1983-95.  No 
adjustment  was  made  for  State  taxes  on 
capital  gains. 

Data  on  depreciation  schedules  is  for 
newly  constructed  residential  rental 
property,  from  the  IRS  publication. 


Depreciation  1992,  Publication  534. 
This  publication  includes  accelerated 
schedules  for  years  1983-92. 
Accelerated  depreciation  was  assimied 
in  years  in  which  it  was  an  option. 
Because  there  were  no  changes  in  the 
tax  code  affecting  depreciation  after 
1992,  the  schedule  for  1992  was  used 
for  1993-95. 

3.  Statistical  Estimation 

The  statistical  estimation  involves 
binomial  logistic  regressions  of  subsets 
of  the  data.  There  are  two  separate 
regressions  for  default  rates  and  five 
separate  regressions  for  prepayment 
rates.  This  breakdown  accommodates 
programmatic  differences  between  cash 
and  negotiated  purchases  in  the  default 
equations,  and  the  changing  natiue  of 
prepayment  incentives  across  various 
products  and  loan  terms.  The  results  are 
matched  together  so  that  the  end  result 
is  trinomial  logistic  probability 
equations  that  provide  the  same  result 
as  if  defaults  and  prepayments  were 
estimated  simultaneously  for  each  loan 
program  and  product.*** 

libe  logistic  model  is  founded  on 
assiunptions  that  the  utility  of  each 
borrower  payment  choice— nnake 
payment,  prepay,  or  de&ult — is  a 
function  of  its  contribution  to  wealth 
and  that,  each  observation  period, 
borrowers  make  the  choice  that 
maximizes  wealth.  The  regressions 
compute  weights  (coefficients)  that 
estimate  the  influence  of  each 
explanatory  variable  on  the  net  wealth 
effect  of  one  choice  over  another.  These 
models  estimate  the  log-odds  of 
choosing  a  mortgage  termination  over 
continuing  to  make  loan  payments  as  a 
function  of  the  explanatory  variables.  In 
particular. 


^[i 


probability  of  default  ^ 

probability  of  continuing  payments  r  ^P     '^'  '°^ 


and 


fa(j 


probability  of  prepayment 


probability  of  continuing  payments  I  ~  ^    i^- i^) 


]■ 


for  all  loans,  when  some  groups  of  loans  only  enter 
the  sample  if  they  survive  to  a  certain  point  (e.g., 
time  of  acquisition  by  the  Enterprise).  If  the  sample 
were  not  censored  at  the  acquisition  point,  the 
model  could  severely  underestimate  the  rates  of 
loan  termination  in  the  early  years  of  a  mortgage. 


*"  Foreclosure  alternatives  include  third  party 
sales  where  a  "third  party"  purchases  the  propvty 
at  the  foreclosure  auction:  short  sales,  where  the 
Enterprise  finds  a  buyer  for  the  property  prior  to 
completion  of  foreclosure;  and  note  sales,  where  the 
mortgage  itself  is  sold  to  another  investor. 


'■>  Census  also  added  more  MSAs  starting  in 
1986.  These  were  not  used  in  OFHEO's  statistical 
analysis. 

zu  This  is  the  three-choice  logit  model,  though 
the  more  generic  model  is  known  as  the 
multinomial  logit,  or  MNU 
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where: 

In  =  natural  logarithm 

X  =  matrix  of  explanatory  variables  (columns)  by  loan  record  (rows) 

B  =  (column)  vector  of  coefficients  (weights)  to  be  estimated 

Y    =    matrix  of  explanatory  variables  (columns)  by  loan  record  (rows) 
r    =    (column)  vector  of  coefficients  (weights)  to  be  estimated 
And  the  resulting  equations  for  calculating  probabilities  are  transformations  of  these  equations: 

Probability  (default  X,Y)  =  |g pf        (Eq.  20) 


and 


Probability  (prepayment  X,  y)  = 


yr 


-      xB      yr 
1  +e  *^  +  e 


(Eq.  21) 


If  X  and  yare  matrices  of  all  event- 
history  records,  then  the  resulting 
probabilities  will  be  (column)  vectors  of 
estimated  probabilities  for  each  of  these 
records,  for  each  observed  time  period. 
Because  of  the  relatively  small  number 
of  loan  defaults  in  the  data,  OFHEO 
used  annual  observations  to  estimate  the 
equations.  Economic  variables  are 
averages  for  each  calendar  year,  and  the 
logistic  equations  estimate  probabilities 
of  default  and  prepayment  for  all  loans 
siuviving  to  the  beginning  of  the  next 
year. 

The  probabilities  of  default  and 
prepayment  are  interdependent,  and 
normally  the  equations  would  be 
estimated  using  simultaneous  equations 
methods'.  However,  because  there  are 
two  default  equations  and  five 
prepayment  equations,  doing  so  would 
be  quite  complex.  Following  Begg  and 
Gray,  OFHEO  estimated  the  system 
using  single  equation  methods  in  which 
separate  binomial  iog-odds  equations 
are  estimates  for  default  and 
prepayment.  283 


4.  Explanatory  Variables 

The  multifamily  mortgage 
performance  model  has  separate  sets  of 
explanatory  variables  for  default  and 
prepayment  analysis.  They  are 
described  separately  here. 

a.  Default  Equations 

OFHEO  estimated  two  separate  logit 
default  equations,  one  for  cash 
purchases  and  one  for  negotiated 
purchases.  This  decomposition  serves 
three  pvuposes.  First,  significant 
numbers  of  negotiated  purchase  loans 
did  not  enter  the  Enterprise  portfolios 
until  after  the  Tax  Reform  Act  of  1986. 
That  statute  greatly  changed  the  value  of 
depreciation  allowances  to  new 
purchasers  of  investment  real  estate. 
OFHEO  desired  to  model  the  effects  of 
tax  law  changes  on  default  rates,  but 
could  only  do  this  with  the  cash 
purchase  loans,  where  there  are 
significant  niunbers  of  observations  both 
before  and  after  tax  reform.  The  second 
reason  for  separating  cash  from 
negotiated  purchase  loans  is  that 


negotiated  loans  did  not  imdergo  the 
same  change  of  quality  as  did  cash 
piuchases.  It  is  easier  to  separate  the 
effects  of  movements  by  the  Enterprises 
from  original  to  new  cash-purchase 
programs  if  these  are  isolated  from  the 
negotiated  purchases  for  default 
analysis.  A  third  reason  for  separating 
the  two  programs  into  two  separate 
default  equations  is  that  the  majority  of 
negotiated  purchase  loans  have  seller/ 
servicer  repurchase  provisions,  which 
required  use  of  90-day  delinquency  as 
the  default  event  of  record.  OFHEO 
decided  that  capturing  the  difference 
between  90-day  delinquencies  and  full 
defaults  was  best  achieved  through  an 
estimation  that  involved  only  negotiated 
purchases. 

Table  33  provides  a  list  of  the 
explanatory  variables  used  in  each 
default  equation.  Each  variable  listed  in 
the  Table  will  be  described  and 
developed  more  fully  below. 


'•^  See  Begg  and  Gray  (1984).  To  do  this,  one 
must  be  sure  to  censor  competing  termination 
events  from  the  regression  samples.  That  is,  for 
default  rate  log-odds  estimation,  all  prepayment 
observations  must  be  censored  in  the  period  of  the 
prepayment  (and  vice  versa).  This  censoring  assures 


that  the  estimation  is  of  the  log-odds  of  defaulting 
(or  prepaying)  versus  remaining  current  on  the 
mortgage.  The  underlying  principle  of  logistic 
regression  analysis  that  allows  for  this  approach  to 
modeling  the  competing  risks  of  default  and 
prepayment  is  called  the  independence  of  in«levant 


alternatives.  This  principle  means  that  logistic 
analysis  assumes  that  the  log-odds  of  default  versus 
remaining  current  are  not  influenced  by  the  log- 
odds  of  prepaying  versus  remaining  current 
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Ibble  33.  Explanatory  Variables  in  the  Multifamily  Default  Equations 


Variable 

Descriptioii 

Cash 
Purchase 
Equation 

Negotiated 
Purchase 
Equation 

yp, 

The  joint  probability  of  negative  equity  and  negative  cash 
flow  (Uy>l  .00  and  DCR<  1 .00)  in  year  t. 

Yes 

Yes 

&/P, 

For  balloon  loans,  JP,  times  a  dummy  variable  equal  to  1  if 
the  loan  is  in  the  balloon  year,  0  otherwise. 

Yes 

No 

Dw; 

Present  value  of  depreciation  tax  write-offs  per  $100  of 
property  value.  Value  to  a  new  owner  over  20  years. 

Yes 

No 

DD 

Ehimmy  variable  equal  to  1  if  the  loan  was  originated 
under  an  original  cash  purchase  program  (Fannie  Mae, 
1983-1987,  Freddie  Mac,  1983-1991).  0  otherwise. 

Yes 

No 

RA 

For  ARM  loans,  dummy  variable  equal  to  1  if  the  default 
type  is  a  90-day  delinquency,  0  if  it  is  a  property  loss  event 
such  as  a  foreclosure. 

No 

Yes 

RF 

For  fixed-rate  loans,  dummy  variable  equal  to  1  if  the 
default  type  is  a  90-day  delinquency,  0  if  it  is  a  pn^rty 
loss  event  such  as  a  foreclosure. 

No 

Yes 

AY, 

The  age  of  the  mortgage  in  years. 

Yes 

Yes 

AY,' 

I.oan  age  squared. 

Yes 

Yes 

(i)  Joint  Probability  of  Negative  Equity  and  Negative  Cash  Flow 

The  key  explanatory  variable  in  the  default  equations  is  the  joint  probability  of  negative  equity  and  negative  cash 
flow,  which  is  defined  as: 

JP  =  Prob(LrV  >  1  and  DC/?  <  1 )     (Eq.  22) 


A  probabilistic  measiue  is  used 
because  the  exact  financial  condition  of 
each  mortgaged  property,  over  time,  is 
imknown.  However,  the  equity  and  cash 
flow  positions  of  the  property  at  time  of 
loan  acquisition,  and  how  local  rents 
and  vacancy  rates  changed  over  time  are 
known.  With  this  information,  and 
reasonable  assiunptions  regarding  the 
dispersion  of  rent  growth  rates  and 
vacancy  rates  across  properties,  the  joint 
probability,  fP,  can  be  constructed.  This 
variable  is  similar  to  the  probability  of 
negative  equity  variable  used  in  the 
single  family  mortgage  performance 
model,  only  here  tike  variable  begins 
with  an  index  of  growth  rates  of 
property  net  operating  income  (NOI), 


rather  than  an  index  of  the  growth  rates 
of  property  value  directly.  OFHEO 
developed  this  approach  for  multifamily 
modeling  because  there  are  no  property 
value  indexes  available,  and  it  was  not 
feasible  to  develop  one  with  Enterprise 
data. 

'  Ideally,  JP  would  captiue  all  of  the 
numerous  factors  affecting  LTV  and 
E>CR,  including  rents,  expenses, 
vacancies,  special  underwriting 
provisions  (e.g.,  maintenance  reserves), 
interest  rates,  and  tax  laws.  OFHEO 
incorporated  three  important  factors 
into  the  JP  variable:  rents,  vacancies  and 
interest  rates.  Because  the  actual 
property  purchase  year  for  current 
investors  is  imknown,  the  actual  tax 


code  affecting  depreciation  writeoffs  is 
also  imknown  for  each  property. 
Therefore.  OFHEO  constructed  a 
separate  variable  that  captures  changes 
in  the  value  of  tax  benefits  from 
property  ownership  to  a  new  purchaser. 
Changes  in  property  expenses  are 
incorporated  into  JP  by  specifying  that 
expenses  are  a  constant  ratio  of  rents. 

(a)  Creating  Time  Series  for  DCR  and 
LTV 

The  construction  of /P  first  involves 
creating  time  series  variables  for  DCR 
and  LTV.  Each  of  these  can  be  shown  to 
be  a  function  of  property  NOI  in  each 
time  period,  t 


DCR^  = 


PMT^ 


(Eq.  23) 
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where: 

PMTf    =     mortgage  payment  in  period  t 
NOly    =     net  operating  income  in  period  r 


and 


LTV^  = 


UPB. 


UPB, 
NOI,  ■  M, 


(Eq.  24) 


where: 
UPB, 


V.    = 


M.    = 


For  commercial  properties,  appraisers 
use  capitalization  ("cap")  rate  factors  for 
estimating  the  present  value  of  a  future 
stream  of  property  NOI.^s*  The  cap  rate 
multiplier  for  each  loan  at  origination. 
Mo,  can  be  derived  given  three  other 
variables:  LTVo,  UPBo,  and  NOIo- 


unpaid  principal  loan  balance  in  time  period  t 

property  value  in  time  period  t 

capitalization  (cap)  rate  multiplier  in  lime  period  t 


Because  the  cap  rate  multiplier  is  a 
function  of  interest  rates,  changes  in 
interest  rates  over  time  will  affect  M| 
and,  through  that,  affect  V,  and  LTV, 
also.  OFHEO  collected  data  on  cap  rate 
multipliers  at  origination  on  Enterprise 
loans  and  the  mortgage  coupon  rates  on 


those  loans.  2S5  These  data  were  used  to 
estimate  the  elasticity  of  the  cap  rate 
multiplier  with  respect  to  interest  rates, 
so  that  property  values  can  be  updated 
in  response  to  interest  rate  changes.  The 
estimated  regression  equation  is: 


/n (Mq)  =  3.0 1  -  0.27  •  ( In r^  q)       (Eq.  25) 
(t=13.3) 


where: 


'c.O 

N 
R- 
M 


mortgage  coupon  rate  at  time  zero  (origination) 

8535  (sample  size) 

0.0525 

10.7  (mean  cap  rate  multiplier  across  sample) 


By  estimating  a  double-log  equation,  the  coefficient  on  the  interest  rate  variable,  rc.o.  is  the  elasticity  of  the  cap 
rate  multiplier  with  respect  to  interest  rate  changes.  This  elasticity  is  used  to  project  changes  in  M,  over  time  (since 
loan  origination)  as  follows: 


=  -0.27 


(Eq.  26) 


where: 


r,     =     market  iniercst  rate  for  multifamily  mortgages  in  time  t  (OFHEO  generated  a  time 
series  of  rates  from  Enterprise  purchases  of  fixed-rate  loans.) 


and  the  factor  used  to  update  LTV^  over  time  is  then. 


'"*  while  the  cap  rate  muhiplier  is  used  here  to 
project  property  value  £rom  NOI,  the  cap  rate  itself 
is  the  reciprocal  of  the  multiplier.  So  if,  for 
example,  a  cap  rate  multiplier  of  10  is  implied  from 
the  property  value  (and  the  underlying  NOI),  the 
actual  cap  rate  is  0.10.  The  cap  rate  on  each 


individual  property  begins,  like  other  appraisal 
techniques,  with  cap  rates  found  on  recent  sales  of 
comparable  properties.  Appraisers  then  incorporate 
an  assessment  of  the  duration  and  risk  of  the 
earnings  on  the  |}articulai  property  into  the  final 
cap  rate  used  to  project  property  value;  a  risky 


earnings  stream  will  be  penalized  with  a  higher  cap 
rate  (lower  multiplier). 

2SS  Tije  choice  of  an  interest  rate  series  to  use  here 
was  one  of  convenience,  and  does  not  materially 
affect  the  results. 
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-^  =  1-0.27   H — ^ 


(Eq.  27) 


Updating  the  DCRt  and  LTV,  series  requires  a  method  for  updating  A/0/,.  NOh  can  be  expressed  as  a  function 
of  rents,  operating  expenses,  and  vacancy  rates: 

NOI^  =  RENT^i \-k^-  v,)     (Eq.  28) 


where: 

RENTi    -    Rental  income  at  fiill  occupancy 

k^    =    operating  expenses  as  a  percent  of /?£A^, 

V,  =  vacancy  rates  in  time  period  t  (equal  to  the  percentage  of  potential  rental  income  that 
is  uncollected  owing  to  vacancies) 
For  national  data  from  annual  surveys  of  apartments  by  the  Institute  for  Real  Estate  Management  (IREM).  from 
1970  through  1992,  the  average  ratio  of  operating  expenses  to  gross  rents  was  47.2  percent.  In  computing  values  for 
NOIt,  kt  is  held  constant  at  0.472.  All  properties  must  meet  minimum  occupancy  (maximum  vacancy)  requirements 
before  permanent  funding  is  secured  and  the  loans  are  purchased  by  the  &iterprises.  To  estimate  the  models,  the 
vacancy  rate  at  origination  is  also  held  constant,  in  this  case  at  the  long-term  average  observed  in  Census  vacancy 
surveys.  1970-1995:  0.0623.  Thus,  current  values  of  NOI,  relative  to  the  value  at  loan  origination,  are  calculated  as: 


NOI^  _      RENT^^{\-0A^2-V^) 
NOI^  ^  RENTq  •  ( 1  -  0.472  -  0.0623) 


(Eq.  29) 


Which  reduces  to: 


NOIi       (RENT,^ 


NOh 


RENT. 


[  1  -  2.15(Vt  -  0.0623)]       (Eq.  30) 


The  ratio  of  the  dollar  rents  [RENTt/RENTo)  is  a  rent  index  from  the  time  of  loan  origination  to  time  period  t. 
Denoting  this  ratio  as  flPf,.: 


NOIi 
NOL 


=  (/JP/j)  •  [1  -2.15(Vj- 0.0623)]        (Eq.  31) 


If  there  has  been  no  change  in  the 
vacancy  rate  since  loan  origination,  so 
that  V,  =  0.0623,  then  the  growth  of  net 


operating  income  equals  the  growth  of       operating  income,  NOU,  time  series  can 
rents  since  loan  origination.  be  created  for  DCRk  and  LTV,. 

With  these  formmas  for  updating  the 
cap  rate  multiplier,  M>  and  net 


DC/?t  =  DCRq 


(/?P/t)[l-2.15(Vt-0.0623)] 
PMT/PMTq 


(Eq.  32) 


and 


LTV^  =  LTVq- 


UPB/UPBq 


(RPI^)'[\-2.\5{v^-0.0623)]' 


1-0.27* 


^t    ^c  0 
.    ''c.O    , 


(Eq.  33) 
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For  DCRt,  the  denominator  of  the  update 
formula  [PMTJPMTo)  (equation  32)  will 
always  equal  1.0  for  fixed-rate 
mortgages. 


(ii)  Construction  oftheJPt  Variable 

Both  RPIt  and  tu  are  market  indexes. 
The  values  for  individual  properties — 
RP/j,,  and  jij,t — are  not  known,  but  can  be 
assumed  to  be  random  variables  that 
follow  standard  distributional  forms. 


with  mean  values  RPIt  and  m,.  To  look 
at  how  the  distribution  of  rent  growth 
rates  and  vacancy  rates  affects  the 
distribution  of  property  level  DCR  and 
LTV  values,  it  is  convenient  to  use  a 
logarithmic  transformation  of  equation 
(31): 


IniNOI/NOIo)  =  lniRPI^)  +  ln{Z^)        (Eq.  34) 


where  Z,  =  (1  -  2.15  (ji,  -  0.0623)]  and 
RPU  is  a  rent  index  that  equals  one  plus 
the  growth  of  rents  since  loan 
origination.  Z,  can  be  interpreted  as  the 
percentage  change  in  NOU  due  to 
changes  in  the  vacancy  rate  since  loan 
origination,  and  RPU  is  the  percentage 
change  in  NO/,  due  to  rent  growth.  If 
y/)(Z)  and  Li(iiPi)  are  normally 


distributed  across  properties,  at  any 
given  point  in  time,  then  their  sum  has 
a  bivariate  normal  distribution.  This 
implies  a  bivariate  normal  distribution 
for  ln[DCR)  and  ln[LTV),  which 
provides  the  distributional  form  used  to 
estimate  the  joint  probability  that  DCR 
<  1  and  LTVi  >  1  for  any  given  property, 
/P.. 


Normality  for  In[RPI)  follows  from  the 
standard  assiunption  that  growth  rates 
follow  a  lognormal  diffusion  process 
over  time.  Such  a  process  is  also 
foundational  to  the  OFHEO  HPI,  which 
is  used  for  single  family  mortgage 
performance  analysis.  With  lognormal 
diffusion,  the  distribution  of  7n(RP/|,J, 
where  /  is  a  property  index,  is: 


In (RPIj  t)  ~ N(ln (/?P/t),  t-G^)      (Eq.  35) 


where 

RPI: 


J4 


2      = 


RPI  for  individual  property,  y,  in  time  t 

market  rent  index  measuring  cumulative  growth  of  rents  from  time  of  loan  origination 
through  time/ 

variance  in  individual  property  rent  growth  rates  (diffusion  parameter)  within  each 
time  period  (year),  t  (assumed  constant  over  time  and  place) 


If  all  apartment  xmits  can  be  assumed  to  have  the  same  probability  of  being  vacant,  the  distribution  of  vacancy 
rates  across  properties,  within  a  geographic  area,  can  be  assimied  to  be  binomial,  with  mean  and  variance  parameters: 

Vjj-5A^(Vj,Vj(l-V,))     (Eq.36) 

where: 

V- ,    =    vacancy  rate  for  property,;,  in  time  period  / 

V(    =    market  area  vacancy  rate  index  in  time  period  t 

The  binomial  distribution  for  apartment  vacancies  at  the  project  level  is  bouinded  below  by  zero  and  skewed  to 
the  right,  and  because  it  can  be  approximated  by  a  lognormal  distribution  with  the  same  parameters.  Thus,  Zj,t,  which 
is  a  linear  transformation  of  Vj,,,  can  be  modeled  with  a  lognormal  distribution: 

Zjj~LA^(Zj, 2.15^Vj(l-Vj))  (Eq.37) 
This  allows  /n(Zj.J  to  be  modeled  with  a  normal  distribution.  Rewriting  the  parameters  of  Zjj  as: 


Z^^.-LNili^,^^)    (Eq.38) 
we  can  write  the  parameters  of  the  (normal)  distribution  of  7n(ZjJ  as: 

M-znz  =  ln\i^  -0.50a^2  and 
o^,  =  //i(l  +  a  /n  ) 
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where  the  t  subscripts  for  these  parameters  are  dropped  here  and  subsequenUy  for  clarity.  Because  both  i[n(i>CRj.O 
and  In[LTVyd  are  linear  functions  of  the  normally  distributed  random  variables,  /n(Z(.t)  and  /nlHP/j^J,  /nlDCRjJ  and 
It^LTVij)  have  a  bivariate  normal  distribution,  BV(jii,H2,Oi,02,p),  where, 

2 

Hu=lnDC/?t-0.50a^z 
^2,t=ln^^t  +  0-50<y/„z 


2  2       2 

It  r         IhZ 


(Eq.  40) 


2  2       2 

2,t  ' 


^Z 


p  =  corr(M(DC/?j,t),/n(L7Yj  t)) 


The  correlation  between  /n(LTVjj)  and 
inCDCHj.,)  in  the  historical  Enterprise 
data  is  used  as  an  estimate  of  n 
(-0.5975).  Unpublished  data  from  the 
Bureau  of  Labor  Statistics  (BLS)  suggests 
a  value  for  a^  of  7.5  percent.  Alternative 
values  between  5  and  15  percent  were 


also  considered,  but  the  statistical 
model  results  (default  rate  equations) 
were  insensitive  to  the  value  used  for 
this  variance.^*" 

The  bivariate  normal  distribution 
defined  by  the  parameters  in  equation 
40  can  be  used  to  calculate  the  joint 


probability  of  negative  equity  and 
negative  cash  flow,  /P.  The  joint 
probability  is  the  bivariate  (standard) 
normal  distribution  evaluated  at 
particular  boundary  (cutoff)  values  for 
IniDCR)  and  ln{LTV).  The  definition  of 
/Pj.t  can  be  restated  as: 


JP.  J  =  Prob  (/n(DCRj  ,)  <  0  and  IniLTV-  ,)  >  0)       (Eq.  41) 
which  can  be  calcvdated  using  the  bivarate  normal  distribution: 


a  M 


-^^J-t  = 


1 


2n 


■  JT- 


''       V     2(1 -p^)     ) 


(Eq.  42) 


where  x  and  y  are  two  standard  normal 
random  variates,  each  representing  the 
possible  values  of  the  logs  of  DCR  and 
LTV  values  on  all  apartment  properties 
in  a  given  geographic  area,  at  a  given 
point  in  timo.  The  x  and  y  values  are 


standardized,  which  for  DCR  and  LTV  is 
accomplished  by  subtracting  from  them 
the  log  of  the  expected  values  for  each 
property,  Hu  and  H2.t.  and  then  dividing 
by  the  respective  standard  deviations, 
Oi,t  and  O24.  The  two  limits  of 


integration,  a  and  b,  are  the 
standardized  differences  between  the 
expected  values  for  each  property  and 
the  boundary  conditions,  which  are  the 
log  of  1.00  for  each.  So,  from  equation 
40  they  are  just: 


and 


a  =  -^       (Eq.  43) 
^i.t 


b  = 


<^l.t 


(Eq.  44) 


(in)  Updating  DCRt  for  Balloon  and 
ARM  Payment  Shocks 

The  joint  probability  variable,  JPt,  is 
given  additional  weight  for  balloon 


'"  This  is  because  the  variance  of  InDCR  and 
InLTV  is  much  more  heavily  influenced  by  the 


loans  in  the  maturity  year.  Weaker  loans 
will  be  imable  to  qualify  for  refinancing 
in  the  balloon  year,  especially  if  there  is 
an  increase  in  rates,  which  leads  to 


variance  of  the  vacancy  rate  than  the  variance  of  the 
growth  rate  of  RP/. 


more  defaults  at  that  point,  for  any 
given  level  of  DCR,  and  LTV,.  This  effect 
should  be  a  function  of  yP,.  Balloon  year 
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shock  is  added  using  a  composite 
variable  BJP{: 


BJP^  =  BYR^  •  JP^ 


(Eq.  45) 


where  BYRt  is  a  dummy  variable  equal 
to  1  if  the  observation  is  the  balloon 
year,  and  0  otherwise,  and  /Pt  is  the  joint 
probability  of  negative  equity  and 
negative  cash  flow.  (The  loan  specific 
subscript,  j,  is  dropped  here  for  ease  of 
exposition.)  Due  to  the  small  number  of 
balloon  loans  in  negotiated  purchase 
portfolios,  this  variable  is  only 
estimated  in  the  default  rate  equation 
for  cash  purchase  loans.  In  stress  test 
application,  the  estimated  coefficient  for 
cash  purchases  is  also  used  to  predict 
default  rates  of  negotiated  purchase 
balloon  loans  in  the  maturity  year. 

The  Enterprises  tend  to  extend 
balloon  loans  beyond  matiuity  when 
properties  cannot  meet  minimmn 


qualification  standards  for  a  new  loan, 
provided  the  borrower  continues  to 
make  the  monthly  payment  on  the 
original  mortgage.  This  possibility  of 
what  is  called  "extension  risk,"  the  risk 
of  loans  not  leaving  the  portfolio  at  the 
balloon  point,  has  been  documented  by 
Elmer  and  Haidorfer  (1997)  and  by 
Abraham  and  Theobald  (1997).  OFHEO 
also  finds  that  in  the  Enterprise  database 
a  large  percentage  of  loans  are  extended 
beyond  balloon  matiuity.  This  model 
imposes  payment  shock  for  extended 
loans  by  updating  the  DCR  to  reflect 
what  the  borrower  would  be  paying  if 
the  borrower  refinanced  the  property. 
E>CR,  is  updated  after  the  balloon  point 
by  adjusting  PMT,  to  reflect  a  new 


payment  level  commensurate  with 
market  interest  rates  for  fixed-rate  (fully 
amortizing)  loans  in  the  balloon  year. 
ARMs  are  treated  with  similar  DCR 
adjustments,  except  that  the  payment 
adjustment  occiu^  annually.^s'  Fannie 
Mae  and  Freddie  Mac  piuchased  very 
few  ARM  loans  through  their  cash 
programs,  however  there  are  significant 
niunbers  of  negotiated  transactions  that 
are  ARMs. 

(iv)  The  Present  Value  of  Depreciation 
Write-offs  for  Multifamily  Properties 

The  value  of  depreciation  write-offs  to 
a  new  property  owner  is  calculated  with 
the  present  value  formula  used  by 
Goldberg  and  Capone  (1998):  '^ 


DW, 


t+19 


=    I 


(e^DEP>^ 


f  ^ 


"Ul+A-t); 


-<P. 


XDEP, 


s=l 


(1+r,) 


20 


{Eq.  46) 


DW,  is  the  present  value  of 
depreciation  write-offs  for  each  $100  of 
investment  in  rental  housing,  and  can 
be  thought  of  as  the  percentage  of  the 
investment  tax  basis  that  is  retiuned  to 
the  investor  through  depreciation  write- 
offs. The  tax  rate  data  used  to  calculate 
this  variable  are  described  above  in 
section  IV.D.2.,  Historical  Data. 


In  addition  to  tax  rates,  an  estimate  of 
a  required  rate  of  return  is  needed  to 
calculate  the  present  value  of 
depreciation  write-offs.  For  this  OFHEO 
used  an  estimate  of  the  weighted 
average  cost  of  capital,  with  20  percent 
equity  and  80  percent  debt  financing. 
The  cost  of  debt  financing  is  measured 
with  data  fit)m  the  Enterprises  on  the 
average  coupon  rate  of  multifamily 


fixed-rate  mortgages  in  each  year,  1983- 
95  (ff.,).  The  cost  of  equity  is  calculated 
with  data  from  the  Enterprises  and  the 
Biueau  of  Labor  Statistics.  In  particular, 
if  property  NOI  is  expected  to  increase 
annually  at  the  rate  g,  then  the  cap  rate, 
CAP,  can  be  thought  of  as  equaling  the 
required  return  on  equity  (rd  minus  the 
growth  rate,  gt.  This  implies  that  the 
required  return  on  equity  equals: 


CAPo.t  is  estimated  using  cap  rate 
values  for  all  Enterprise  loans  originated 
in  year,  t,  and  the  relationships 
estimated  in  equation  27.  Values  for  g, 


'•e.t  =  C^Po,i  +  8i 


(Eq.  47) 


are  three-year  average  growth  rates  of 
rents,  using  the  Biueau  of  Labor 
Statistics  CPI  residential  rent  series. 


national  average  (for  years  t-2,  t-1,  and 
t). 

The  weighted  average  discount  rate 
for  all  loans  in  year,  t,  is  then: 


2«'  Nearly  all  ARMs  in  Enterprise  portfolios  are 
indexed  to  the  11th  District  FHLB  Cost  of  Funds, 
with  monthly  rate  adjustments,  semi-annual 
payment  adjustments,  and  negative  amortization 
provisions.  The  payment  adjustment  calculations 
here  proxy  for  the  full  stress  of  partial  payment 
adjustments  and  negative  amortization  by  treating 


ARM  loans  as  5/1  products  where  annual  payment 
changes  are  only  limited  by  the  lifetime  and  annual 
rate  caps  (5  and  1  percent,  respectively).  This 
allows  for  larger  potential  payment  shock  than 
would  normally  be  allowed  on  these  loans  to 
compensate  for  the  lack  of  negative  amorUzation 
provisions  in  this  model. 


2**  The  variable  in  the  Goldberg  and  Capone 
(1998)  article  is  called  PVTAX,  but  It  is  the  same 
as  the  DIV  variable  shown  here.  Weights  for  9  and 
0  are  the  percent  of  taxpayers  In  adjusted  gross 
income  groups. 
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r^  =  0.2^r^^  +  0.%■rf^         (Eq.48) 
Table  34  shows  values  of  DIV,  in  the  study  period,  1983-95. 

lible  34.  Ty«nds  in  the  Present  Value  of  Depreciation  Write-offs,  1983-95 


Year 

DW, 

1983 

12.94 

1984 

12.91 

1985 

13.52 

1986 

14.33 

1987 

9.50 

1988 

7.87 

1989 

7.73 

1990 

8.03 

1991 

7.06 

1992 

7.46 

1993 

8.29 

1994 

8.57 

1995 

9.27 

(v)  Program  Restructuring 

The  original  cash  purchase  programs 
of  the  Enterprises  were  implemented  in 
an  overheated  lending  environment  in 
which  appraisal  practices  allowed  for 
inflation  adjustments  to  rents  when 
calculating  property  value.  Such 
adjustments  resulted  in  imderstatements 
of  LTVo  and  overstatements  of  DCRo, 
leading  to  the  purchase  of  loans  with 
imderstated  credit  risk  and,  eventually, 
to  severe  credit  losses.  In  addition  to  the 
overstatement  of  anticipated  rents, 
original  multifamily  cash-purchase 
programs  at  the  Enterprises  had  other 
significant  weaknesses.  For  these 
reasons,  on  loans  purchased  under 
original  cash  programs  (Fannie  Mae, 
1983-1987,  Freddie  Mac,  1983-1991) 
the  stress  test  accounts  for  increased 
risk  in  two  ways.  The  first  method  is  to 
adjust  LTVo  and  DCRo  on  original  cash 
program  loans  to  extract  the  average 
inflation  factors.  Internal  research  at 
OFHEO  has  concluded  that  reasonable 
adjustment  multipliers  are  0.85  for  E>CRo 
and  1.27  for  LTVo. 

The  second  method  used  to  account 
for  increased  default  risk  in  original 
cash  programs  is  to  include  a  dummy 
variable  (PR)  in  the  default  equation. 


This  measures  the  behavioral  difference 
of  loans  purchased  prior  to  program 
restructuring  (1  =  original  cash  purchase 
loan). 

(vi)  Default  Type 

For  most  loans  acquired  through 
negotiated  transactions,  the  loan  event 
used  to  estimate  defaults  is  a  90-day 
delinquency,  rather  than  a  foreclosure. 
A  different  event  was  chosen  for  these 
loans  because  the  seller/servicer 
typically  has  a  contractual  obligation  to 
repurchase  delinquent  loans  from 
security  pools  and  resolve  the  default. 
As  a  result,  the  Enterprises'  data  do  not 
reflect  which  of  these  loans  were  cured 
or  renegotiated  and  which  resulted  in 
property  loss  events.  These  loans  will 
have  more  observed  "defaults"  because 
they  include  cures  and  loan 
modifications  as  well  as  property  loss 
events.  To  adjust  for  this  discrepancy, 
two  dummy  variables  are  included  in 
the  negotiated  purchase  default 
equation:  one  to  flag  ARM  loans  imder 
repurchase  contracts  [RA],  and  one  to 
flag  fixed-rate  loans  under  repurchase 
contracts  (RF). 


(vii)  Loan  Age 

Default  risk  is  greatest  in  the  years 
just  after  loan  origination.  Apartment 
projects  are  then  most  vulnerable  to 
economic  shocks  because  DCRt  may  be 
low,  LTV,  may  be  high,  and  it  may  take 
several  years  to  create  a  viable  market 
niche  for  the  property.  However,  a 
financially  troubled  project  will  not 
default  immediately.  First,  valuable 
depreciation  write-offs  may  be  available 
in  the  early  years  to  counterbalance 
negative  property  cash  flow.  Second, 
working-capital  reserves  may  forestall 
default.  And  third,  the  owner  may 
"bleed  the  project"  by  deferring 
maintenance  and  other  expenditures 
prior  to  delinquency.269  Age  denotes  the 
loan  jrear  of  an  observation.  Thus,  if  a 
loan  was  originated  in  1985,  its  age  is 
1  in  1985,  2  in  1986,  and  so  on. 

Other  studies  of  commercial  mortgage 
defaults  confirm  that  defaults  tend  to 
rise  in  the  first  years  after  loan 
origination  and  then,  once  the  weakest 
loans  exit,  the  conditional  default  rate 
declines.^'"  Preliminary  analysis  of 
Enterprise  data  indicated  that  the  peak 


^••THis  final  reason  is  discussed  by  Querela 
(1995)  and  by  Riddiough  and  Thompson  (1993). 
2'oSee  Snyderman  (1994). 
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default  period  is  about  four  years  after 
loan  origination.  To  capture  this 
underlying  trend,  a  quadratic  age 
function  is  included  in  the  default 
equations. 

b.  Prepayment  Equations 

The  explanatory  variables  chosen  for 
the  prepayment  equations  are  designed 
to  capture  multiple  refinancing 
incentives:  exercising  the  "call"  option 
(normal  refinance);  rebalancing  debt  and 
equity  in  the  property  (cash-out 
refinance);  risk  aversity  with  respect  to 
pending  balloon  expirations  (early 
payoffs);  and  balloon  payoffs.  The 
overall  model  is  separated  into  five 
equations  in  order  to  best  capture  the 
differing  prepayment  incentives  by 
product  and  product-life  stage.  For  ease 
of  exposition,  these  five  equations  are 
referred  to  here  as  "models." 

The  first  model  is  for  fixed-rate  loans 
in  the  initial  yield  maintenance  period. 


when  refinancing  has  no  immediate 
value.  Beyond  the  yield  maintenance 
period,  fully  amortizing  and  balloon 
loans  with  fixed  interest  rates  are 
analyzed  separately  in  two  additional 
models.  This  approach  is  used  because, 
after  yield  maintenance  ends,  balloon 
loans  prepay  more  quickly  than  self- 
amortizing  loans,  reflecting  borrower 
uncertainty  surrounding  interest  rate 
movements  leading  up  to  the  time  of 
loan  maturity,  when  a  payoff  is 
required.  At  maturity,  balloon  loans  are 
viewed  as  having  payoffs  rather  than 
prepayments.  The  dynamics  of  required 
payoffs  are  much  different  from  those  of 
voluntary  prepayments  prior  to 
maturity.  Therefore,  a  foiulh  equation  is 
estimated  for  balloons  during  and  after 
the  matiuity  year.  This  fourth  model 
includes  both  fixed-and  adjustable-rate 
balloons.  The  fifth  and  final  model  is  for 
adjustable-rate  mortgages  other  than 
those  that  may  have  reached  a  balloon 


maturity  point.  Adjustable  rate 
mortgages  do  not  have  yield 
maintenance  terms,  and  their 
refinancing  incentives  are  different  irom 
those  of  fixed-rate  mortgages. 

In  prepayment  model  4,  for  balloon 
payoffs,  OFHEO  recognizes  that  while 
there  is  a  contractual  obligation  to  find 
new  sources  of  financing  at  the  balloon 
point,  those  with  weak  financials  may 
not  qualify  for  new  funding.  The 
Enterprises,  like  all  lenders,  however, 
are  often  unv^rilling  to  initiate 
foreclosiire  if  loan  payments  are  being 
made  under  the  current  (but  now 
expired)  contract.  OFHEO's  approach  to 
these  extended  loans  is,  therefore,  to 
continue  to  model  payoff  rates  at  and 
beyond  the  balloon  point. 

Table  35  sets  forth  the  structure  of  the 
explanatory  variables  used  in  the  five 
prepayment  equation/models,  as 
follows: 
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Variable 
s 


RSD^ 


/?5l/, 


RDSI^ 


RSD2^ 


RS^ 


AY, 


AY,' 


LTV, 


PQ. 


YTG, 


Table  35.  Explanatory  Variables  Used  in  Muitifamily  Prepayment 

Equation/Models 


Definitions 


Prepayment  Equation/Models 


Relative  interest  rate  spread  if  current  rates 
are  less  than  the  coupon  rate.  Zero  if  current 
interest  rates  in  year  t  are  higher  than  the 
coupon  rate. 


Relative  interest  rate  spread  if  current  rates 
are  greater  than  the  coupon  rate.  Zero  if 
current  interest  rates  in  year  t  are  lower  than 
the  coupon  rate. 


Yes 


Yes 


Yes 


No' 


Yes 


RSD,  times  dummy  variable  equal  to  1  if 
year  t  is  one  year  prior  to  balloon  year;  0 
otherwise. 


RSD,  times  dummy  variable  equal  to  1  if 
year  t  is  two  years  prior  to  balloon  year;  0 
otherwise. 


Relative  interest  rate  spread  between  ARM 
and  FRM  muitifamily  conventional  loans  in 
ycarr. 


No 


No 


No 


Yes 


Yes 


Yes 


No 


No 


No 


No 


No 


Average  market  interest  rate  for 
conventional  muitifamily  fixed-rate  loans  in 
yearr. 


Loan  age  in  years. 


Loan  age  squared. 


LTV  ratio  in  year  r. 


Probability  of  qualification  for  a  new  loan  in 
year  t  (Z.7V<=0.8  and  Z)C/f>=  1.2).^ 


No 


Yes 


Yes 


Yes 


No 


No 


No 


No 


No 


Yes 


Yes 


Yes 


No 


Years  remaining  (**to  go")  in  the  yield  ' 
maintenance  period. 


Yes 


No 


No 


No 


No 


Yes 


Yes 


Yes 


No 


No 


No 


No 


No 


Yes 


No 


No 


No 


No 


No 


Yes 


Yes 


Yes 


Yes 


Yes 


No 


No 


'  All  fixed-rate  loans,  under  yield  maintenance. 

^  Fixed-rate  balloon  loans  in  pre-balloon  period  (post-yield  maintenance,  pre-balloon). 

'  Fixed-rate,  fully  amortizing  loans,  out  of  yield  maintenance. 

*  All  balloon  loans  at  and  beyond  maturity  year. 

^  All  ARMS,  except  for  balloon-ARMs  at  and  beyond  maturity  year. 

«  This  variable  is  not  included  in  this  cquauon/model  because  of  lack  of  variability  in  the  historical  data 

series. 

'  This  variable  is  only  included  in  the  balloon  maturity  equation/model  because  of  collinearity  with  the  LTV 

variable  used  in  other  equations. 


(i)  Relative  Spreads  in  Interest  Rates 

The  relative  difference  between 
coupon  and  market  interest  rates  is  the 


primary  call  option  variable  used  in  the      includes  spread  variables  when  market 
prepayment  equations.  For  fixed-rate         rates  are  lower  [RSDj.,]  and  when  market 
loans  (prepayment  models  1-3).  OFHEO    rates  are  higher  than  coupon  rates 
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(i?St7j.J.  Asynunetry  of  effects  is  allowed    than  rises  in  rates  do.  Rate  declines  interest  costs,  while  rate  increases 

for  because  drops  in  rates  affect  stimulate  refinancings  designed  to  lower    discourage  cash-out  refinancings. 

reBnancings  with  different  motivations 


'"i.t-'-f.t 

whenr.j>rf, 

fiSDj.,  =  . 

'•j.t 

■ 

0     otherwise 

>i.t-'-f,t 

when  r.  *  <  r- 

RSU^^,  = 

^j.t 

wiicii  Tj^ ,  ^  ^^ 

0     otherwise 

(Eq.  49) 


^f.t 


(Eq.  50) 


where: 


Tj ,    =    coupon  interest  rate  on  mortgage  j  in  year  t 
r^J^    =    market  rate,  fixed-rate  loans,  in  year  / 


The  down-rate  spread  variable,  flSDj.,, 
is  given  added  weight  in  the  years 
preceding  balloon  maturity  (model  2)  in 
order  to  captiire  the  risk  averaity  of 
borrowers  with  respect  to  interest  rate 
movements  leading  up  the  balloon 
point.  This  weight  is  added  through  two 
interactive  variables.  First.  RSDl j,i,  is 
RSDi.t  multiplied  by  a  0/1  dummy 
variable  that  is  turned  on  diuing  the 


year  immediately  preceding  the  balloon 
year  (13-24  months  prior  to  the 
maturity  month).  The  second,  RSD2i,„  is 
RSDj,,  multiplied  by  a  0/1  dununy 
variable  that  is  turned  on  during  the 
second  year  preceding  the  balloon  year 
(months  25-36  prior  to  the  maturity 
month). 

For  adjustable  rate  mortgages  (model 
5),  the  spread  variable  is  not  separated 


into  positive  and  negative  components, 
but  is  allowed  to  have  one  effect  for 
both  increases  and  decreases  in  interest 
rates.2'>  Because  ARM  coupon  rates 
change  every  year,  the  relative  spread 
variable  is  used  to  capture  the  slope  of 
the  yield  ciurve,  whidi  indicates 
whether  it  is  more  valuable  to  retain  the 
ARM  or  to  refinance  into  a  fixed-rate 
loan. 


(Eq.  51) 


(ii)  Market  Interest  Rate 

An  additional  interest  rate  variable  is 
added  to  the  ARM  equation  (model  5). 
This  is  the  fixed-rate  mortgage  rate,  rf.„ 
and  it  captures  incentives  to  refinance 
into  fixed-rate  products  when  the  level 
of  rates  is  low.    . 

(in)  Years-To-Go  in  the  Yield 
Maintenance  Period 

Yield  maintenance  fees  are  a  function 
of  the  remaining  time  until  the  end  of 
the  prepayment  restriction  period.  As 
the  yield  maintenance  period  draws  to 
a  close,  the  prepayment  penalties 
decline  and  the  value  of  refinancing 
increases.  To  capture  this  change, 
prepayment  model  1  has  a  variable  that 


'"  Also,  a  lack  of  observations  on  high  interest 
rate  environments  nude  it  difficult  to  estimate 
separate  effects  for  rate  rises  IBSU). 

"^  OFHEO  experimented  with  variables  that 
attempted  to  capture  the  impact  of  yield 


measures  the  years-to-go  until  the  end  of 
the  yield  maintenance  period  (ITGJ.^^z 

A  small  nimiber  of  older  Enterprise 
loans  had  prepaymedt  lockouts  for  a 
period  of  years,  rather  than  financial 
prepayment  fees.  For  these  loans,  we  set 
YTGt  equal  to  10  (its  maximum  value) 
throughout  the  restriction  period. 

(iv)  Loan-to-Value  Ratio 

Investors  in  multifamily  properties 
will  engage  in  cash-out  refinancings  to 
increase  returns  on  invested  equity. 
This  refinance  motivation  as  LTV  falls 
over  time  is  captured  by  including  LTV, 
as  an  explanatory  variable. 


maintenance  fees  on  refinancing  incentives,  but  the 
fixed  effects  (years-to-go)  proved  to  be  a  better 
predictor  of  historical  mortgage  performance. 

'"Follain,  et  al.  (1997)  attempt  a  fourth-order 
function  of  age  to  provide  a  more  flexible  baseline 


(v)  Loan  Age 

The  baseline  prepayment  hazard  is  a 
function  of  the  desired  holding  period 
of  investore.  The  holding  period  is 
heavily  influenced  by  tax  laws: 
accelerated  writeoffs  and  shorter 
depreciation  schedules  encourage 
shorter  holding  periods.  It  is  also 
affected  by  exogenous  factors,  e.g., 
investor  retirement.  Lacking  data  to 
measure  the  expected  holdhig  periods  of 
investors,  we  assume  that  the 
distribution  of  expected  holding 
periods,  and  their  effect  on  baseline 
prepayment  rates,  can  be  captured 
through  a  quadratic  function  of 
mortgage  age.^'^ 


hazard  function,  but  the  third  and  fourth  order 
terms  are  not  statistically  significant.  Therefore, 
OFHEO  accepts  a  second-order  age  function  as 
sufficient  for  capturing  the  distribution  of  expected 
investor  holding  periods. 
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(vi)  Probability  of  Qualifying  To 
Refinance 

An  important  obstacle  to  call  option 
exercise  is  qualifying  for  a  new  loan. 
Because  information  on  property 


financials  after  loan  origination  is  not 
available,  it  is  not  known  which 
properties  can,  at  any  point  in  time, 
meet  minimimi  standards,  ZX7fl=1.20 
and  LTV=0.80.  Instead,  the  model  uses 
the  same  approach  employed  for  default 


analysis,  calculating  the  joint 
probability  that  DCR  and  LTV  will  meet 
minimiun  qualification  standards  (PQ). 
PQ  is  measured  by  evaluating  the 
bivariate  normal  distribution  shown  in 
equation  42  with  new  integration  limits: 


-  d 


PQ. , !==  J  J  expf  -^P-'y.-^M  (dy<lx)       (£<,.  52) 


where,  for  any  given  loan  (j)  in  any  given  time  period  (t): 


PMTo\ 


fri(  1.20) -  \n\DCR, •  ^^J - 0.50  •  O^^ 


c  = 


{Eq.  53) 


d  = 


'l,t 


/n(0.80)-^t2,, 


2,t 


{Eq.  54) 


where: 


RPMT^    =    mortgage  payment  if  the  loan  were  refinanced  at  time  t,  at  current  market  interest  rates 
This  effectively  estimates  the  probabiUty: 

PQ  ^  =  ProbabilityC/nDC/Jj  ,>  /n(7.20)  and  lnLTV^,<ln{OM))     (Eq.  55) 


(vii)  Summary  of  Prepayment  Models 

In  simunary,  the  five  prepayment 
models  (equations)  are  organized  as 
follows: 

1.  Model  1:  All  Fixed-Rate  Mortgages- 
Fully  Amortizing  and  Balloon-in  the 
Yield  Maintenance  Period 

Includes  explanatory  variables  to 
capture  investor  holding  horizons  [AYt, 
AYt^),  normal  refinancings  {RSDO.  cash 
out  refinancings  (LTVd,  adverse  interest 
rate  effects  on  cash-out  refinancings 
[RSUd,  and  effects  on  normal 
refinancings  due  to  yield  maintenance 
(ITGJ. 

2.  Model  2:  Balloon  Loans  After  Yield 
Maintenance,  but  Prior  to  the  Maturity 
Year 

Includes  explanatory  variables  for 
normal  refinancings  (flSA).  cash-out 


refinancings  [LTVi),  preballoon 
incentives  to  refinance  and  avoid  the 
uncertainty  of  interest  rates  at  maturity 
[RSDlt  and  RSD2d,  and  the  various 
investment  horizons  of  borrower/ 
owners  [AY,  AY  a)-  The  variable  for 
adverse  interest  rate  offsets  to  cash-out 
refinancings  (flSt/,)  is  not  included  in 
this  equation  because  of  a  lack  of 
positive  observations  in  the  historical 
data  series.^'*  The  coefficient  from 
model  3  is  used  for  this  variable  in  this 
equation  in  stress  test  application. 

3.  Model  3:  Self- Amortizing  Fixed-Rate 
Loans  After  Yield  Maintenance 

Includes  explanatory  variables  for 
investment  horizons  [AYt,  AYt^),  normal 
refinancings  (flSA).  cash-out 
refinancings  [LTVd,  and  adverse 
interest-rate  effects  on  cash-out 
refinancings  (flSt/J. 


4.  Model  4:  Balloon  payoff 

Includes  an  explanatory  variable  for 
the  abiUty  of  the  property  to  qualify  for 
new  financing  (PQ).  This  is  the  only 
variable  because  at  the  balloon  point 
there  are  no  longer  prepayments,  only 
payoffs. 

5.  Model  5:  Prepayments  of  Adjustable 
Rate  Mortgages 

Includes  explanatory  variables  for  the 
expected  investment  horizons  of 
borrower/owners  [AYt,  AYt^),  cash-out 
refinance  incentives  (LTVJ,  and 
incentives  to  refinance  out  of  ARMs  and 
into  fixed-rate  products  [RSt  and  rf.J. 

5.  Results  of  the  Statistical  Estimation  of 
Defauh  and  Prepayment  Equations 

Table  36  provides  maximum 
likelihood  estimates  of  coefficients  in 
the  two  default  equations. 


*''*  Estimating  the  regression  equation  with  both 
BSD  and  RSU  does  not  significantly  change  the 


coefficient  on  RSD.  The  flSt/ coefficient  is 
negligible  and  without  statistical  significance. 
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Tuble  36.  Binary  Logistic  Default  Equations  for  Muhifunily  Loans 

Cash  Purchases 

Negotiated  Purchases 

Variable 

Coefficient 
Estimate 

Wald 
Chi-Square 

Coefficient 
Estimate 

Wald 
Chi-Square 

Constant 

-10.0191 

414.3 

-9.6418 

1065.4 

AY, 

1.2687 

229.9 

1.0596 

213.5 

AY^        . 

-0.0790 

127J 

-0.0633 

144.9 

BJP, 

2.6446 

10.8 

NA 

NA 

PR 

0.6203 

17.4 

NA 

NA 

DW, 

-0.0829 

4.9 

NA 

NA 

JP. 

7.8230 

979.4 

12.1660 

290.8 

RA 

NA 

NA 

0.6751 

20.6 

RF 

NA 

NA 

0.2627 

1.8 

Model  x-squared 

1693.8 

DF=6 

787.8 

DF=5 

All  coefficient  signs  are  as  expected  in 
both  default  equations,  and  all  variables 
have  significant  effects,  both  statistically 
and  practically.  The  age  patterns  in  each 
equation  (including  the  constant  term) 
are  similar,  but  the  joint  probability  [JP^ 
has  a  larger  effect  on  negotiated 
purchase  default  rates  than  on  cash- 
purchase  default  rates.  This  finding  may 
result  from  the  fact  that  most  negotiated 
loan  defaults  were  90-day  delinquency 
rather  than  foreclosures,  and 
delinquencies  may  be  more  sensitive  to 
changes  in  variables,  such  as  vacancy 
rates,  that  underlie  jPt. 


The  dummy  variable  for  program 
restructuring  (Pfl)  has  a  coefficient  of 
0.6203.  That  implies  that  annual  default 
rates  on  original  cash-purchase  loans  are 
roughly  1.6  times  those  of  new-cash 
purchase  loans.^^'  The  value  of  the 
depreciation  write-off  coefficient 
indicates  that  the  decrease  in 
depreciation  allowances  that  were  part 
of  the  1986  tax  reform  increased  default 
rates  roughly  40  percent.^'^ 

Table  37  provides  maximiun 
likelihood  estimates  of  the  five 
prepayment  models  (equations).  All  of 
the  coefficient  estimates  have  the 


expected  signs  and  provide  consistent 
results.  While  the  coefficient  of  the 
negative  spread  variable  (i?SA)  is  larger 
during  the  yield  maintenance  than  it  is 
out  of  yield  maintenance,  it  actually  has 
a  much  smaller  effect  on  the  probability 
of  prepayment.  In  this  functional  form, 
the  coefficient  represents 
(approximately)  &e  percentage  change 
in  prepayments  per  unit  change  in  rates. 
Because  prepayment  rates  are  much 
greater  for  loans  out  of  yield 
maintenance,  the  larger  proportional 
effect  for  loans  in  yield  maintenance  is 
still  much  smaller  in  absolute  terms. 


'"The  marginal  probability  of  binary  logit 
coefficients  is  P»P(l  -  P),  where  P  is  the  coefficient 
and  P  is  the  probability  estimated  with  the 
coefficient  set  to  zero.  So.  if  P^l  percent,  then  the 


increase  in  probability  for  original  cash  program 
loans  is  equal  to  0.61  percent,  and  the  original- 
program  probability  is  1.61  percent.  If  P«0.5 
percent,  then  the  probability  for  an  original- 


program  cash  loan  is  0.8  percent  (marginal 
probability  is  0.30  percent). 

"*  This  Rnding  is  explored  in  greater  depth  in 
Goldberg  and  Capone  (1998). 
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Tiible  37.  Binary  Logistic  Prepayment  Models  for  Multifaniily  Loans 


Coefficients,  by  Modd 
(Wald  Chi-squared  statistics  in  parentheses) 

Variable 

Model  1: 
fixed-rate  in 

yield 
maintenance 

Model  2: 
balloon  out 

of  yield 
maintenance 

Model  3: 
fixed-rate, 

non-balloon, 
out  of  yield 

maintenance 

Model  4: 
balloon 

maturity 
payoffs 

Models: 
a<yustable 

rate 
mortgages 

Constant 

-4.7854 
(152.7) 

-7.3368 
(172.0) 

0.7129 
(1.1) 

-1.0021 
(2.0) 

-0.9037 
(1.6) 

AY, 

0.4393 
(17.6) 

1.5412 
(121.2) 

-0.2091 
(8.6) 

NA 

1.7119 
(304.1) 

AY^ 

-0.0263 
(8.3) 

-0.0952 
(119.2) 

0.0044 
(4.8) 

NA 

-0.1231 
(289.6) 

RSD, 

11.0790 
(280.6) 

5.1700 
(321.4) 

3.9940 
(61.3) 

NA 

NA    . 

RSU, 

-7.1300 
(1.9) 

NA 

-0.7960 
(11.0) 

NA 

NA 

RSDl, 

NA 

1.9200 
(12.0) 

NA 

NA 

NA 

RSD2, 

NA 

1.6200 
(15.6) 

NA 

NA 

NA 

RS, 

NA 

NA 

NA 

NA 

4.8140 
(789.1) 

n* 

NA 

NA 

NA 

NA 

-51.3100 
(74.4) 

LTV, 

-0.9499 
(7.4) 

-2.2591 
(171.0) 

-3.8166 
(30.2) 

NA 

-3.2223 
(63.5) 

PQt 

NA 

NA 

NA 

1.8013 
(3.4) 

NA 

YTG, 

-0.2656 
(413.5) 

NA 

NA 

NA 

NA 

Model  X- 
squared 

1655.7 
DF=6 

1002.4 
DF=6 

135.7 
DF=5 

3.4 
DF=1 

1474.4 
DF=5 

Sample  size 
(Loan-years) 

59,272 

26,341 

14,269 

360 

37,728 

As  expected,  balloon  loans  in  the 
post-yield  maintenance  period  have 
higher  refinance  incentives  than  do 
hilly-amortizing  loans,  and,  therefore, 
there  is  a  higher  coefficient  on  flSA  in 
prepayment  (model  2)  than  in 
prepayment  (model  3),  with  even  greater 


effects  as  balloon  maturity  approaches 
{RSDU  and  BSD2J. 

Cash-out  refinancings  (L7V,),  are 
much  stronger  in  the  post-yield 
maintenance  period,  Aan  during  yield 
maintenance,  as  expected.  ARM  loan 
prepayments  (model  5)  are  sensitive  to 
I  the  factors  in  the  model.  The 


balloon  payoff  (model  4)  shows  that  the 
probability  of  qualifying  for  a 
refinancing  is  a  valuable  predictor  of 
annual  payoff  rates  in  the  balloon  and 
post-balloon  years. 
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6.  Application  to  the  Stress  Test 

The  risk-based-capital  stress  test 
matches  default  and  prepayment  models 
for  each  loan  group  by  loan 
characteristics  and  age.  Because  the 
stress  test  uses  loan  aggregates  (groups), 
the  probabilities  that  result  from  use  of 
the  statistical  equations  can  be  thought 
of  as  rates  of  default  and  prepayment  on 
the  outstanding  balances  in  each  loan 
group,  in  each  month  of  the  stress 
period.  But  the  default  and  prepayment 
models  generated  here  produce  annual 
rates  of  default  and  prepayment. 
Monthly  rates  are  derived  by  first 
calculating  annual  equivalent  rates  in 
each  month,  given  the  explanatory 
variable  values  in  that  month,  and  then 
converting  the  annual  rates  to  their 
monthly  equivalents. 

The  stress  tests  selects  the  appropriate 
default  equation  used  for  each  loan 
group  based  solely  on  the  value  of  the 
Program  Type  data  field  in  the 
Enterprises'  loan  characteristics  data. 
The  stress  test  chooses  among 
prepayment  equations  based  upon 
Product  Type  and  loan  Origination 
Term  fields  in  the  loan  characteristics 
data,  and  also  upon  a  computed 
mortgage  age  variable.  Balloon  loans  use 
three  separate  prepayment  models 
throughout  loan  life:  in  yield 
maintenance  (model  1),  post-yield 
maintenance  (model  2),  and  payoff 
period  (model  4).  Fully  amortizing 
ARMs  v\rill  use  just  one  equation  (model 
5).  balloon  ARMs  will  use  two  equations 
(model  5,  and  then  model  4  at  balloon 
term).  Fully  eimortizing  fixed-rate  loans 
will  use  two  prepayment  equations, 
model  1  during  yield  maintenance  and 
model  3  afterward.  The  estimated 
default  and  prepayment  equations  are 
used  not  in  binary  logistic  equations, 
but  rather  in  trinomial  equations,  as 
shown  in  equations  20  and  21,  above. 
Use  of  the  trinomial  or,  more  generally, 
multinomial  probability  equations 
assiu«s  that  prepayments  and  defaults 
are  treated  as  competing  risks  in  stress 
test  application. 

Use  of  the  statistical  equations  in  the 
stress  test  also  involves  some  cross- 
equation  grafting  of  coefficients.  This  is 
because  the  historical  data  on  post-yield 
maintenance  balloon  loans  (model  2)  do 
not  have  sufficient  observations  where 
market  interest  rates  are  higher  than 
coupon  rates  to  compute  a  reliable 
coefficient  for  RSU.  Instead,  the 
coefficient  for  the  variable  RSUt  in 
model  3  is  added  into  model  2  so  that 
the  efiiect  of  the  ufnrate  stress  test  can 
be  captured.  An  additional  cross- 
equation  grafting  is  performed  for  the 
added  balloon-year  efiiect  for  the  joint 
probability  variable  in  the  default 


equations  [BJP).  There  are  insufficient 
loans  with  balloon  maturity  in  the 
negotiated  purchase  data  set  to  estimate 
a  coefficient.  Therefore,  the  coefficient 
estimate  fit)m  the  cash  purchase  default 
equation  is  used  in  the  negotiated 
purchase  default  equation  in  the  stress 
test. 

The  cap  rate  multiplier  used  to  update 
property  value  from  NOI  (equation  27) 
is  updated  in  the  stress  test  using  ten- 
year  constant  matiuity  Treasury  yields, 
rather  than  mortgage  coupon  rates. 
Which  interest  rate  is  used  to  capture 
percent  changes  in  interest  rates  is  not 
important,  and  the  ten-year  constant 
maturity  Treasury  Yield  series  is  the 
fundamental  interest  rate  series  used  in 
the  stress  test.  The  stress  test  also  uses 
a  simplifying  assumption  for  the 
depreciation  writeoff  variable,  DWjt. 
Rather  than  predict  the  value  of  this 
variable  into  the  futiue,  OFHEO  chose 
to  use  the  1995  value  (9.27)  for  the 
entire  stress  period,  in  both  up-  and 
down-rate  scenarios. 
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E.  Multifamily  Loss  Severity 

1.  Introduction 

Owing  primarily  to  limited  available 
data,  OFHEO's  approach  to  modeling 
multifamily  loss  severity  rates  for  stress 
test  application  is  simpler  than 
approaches  chosen  for  other  elements  of 
mortgage  performance.  The  number  of 
multifamily  loans  in  Enterprise 
portfolios  is  a  fraction  of  the  niunber  of 
single  family  loans.  Therefore,  the 
number  of  defaulted  multifamily  loans 
is  relatively  small.  Further,  only  one 
Enterprise,  Freddie  Mac,  has  reliable 
historical  records  of  multifamily  loss 
severity  rates.  Until  the  mid-1990s, 
Fannie  Mae's  multifamily  defiault 
resolutions  were  handled  by  the  various 
field  offices,  and  there  were  no  standard 
protocols  for  tracking  and  maintaining 
data  elements  on  a  loan-by-loan  basis. 
The  result  is  that  OFHEO  analysis  of 
Enterprise  experience  is  exclusively 
focused  on  that  of  Freddie  Mac. 

Even  so,  the  Freddie  Mac  program 
provides  sufficient  data  to  understand 
the  various  components  of  loss  severity 
rates.  They  represent  the  worst 
historical  experience  of  the  Enterprises, 
and  some  of  the  worst  experience  on 
record  for  industry-wide  multifamily 
mortgage  loss  severities.  The  Freddie 
Mac  data  are  not  extensive  enough  to 
allow  a  multivariate  statistical  analysis. 
The  analysis  outlined  here  is  univariate: 
each  element  is  examined  individually. 


without  explanatory  variables.  The 
result  is  that  OFHEO  chose  for  its  stress 
test  to  use  simple  averages  of  various 
components  of  multifamily  loss 
severity. 

Section  2  of  this  supplementary 
material  on  multifamily  loss  severity 
gives  an  outline  of  the  conceptual 
framework,  the  plan  OFHEO  used  in 
approaching  multifamily  loss  severity 
rates;  section  3  provides  a  discussion  of 
the  source  data;  section  4  is  a  sununary 
of  the  data  analysis;  and  section  5 
concludes  with  an  examination  of  how 
the  loss  severity  components  are 
applied  in  the  stress  test. 

2.  Conceptual  Framework 

Loss  severity  is  the  net  cost  of 
resolving  a  mortgage  default.  It  is  most 
typically  measured  as  a  percentage  of 
the  unpaid  principal  balance  (UPB)  at 
the  time  of  default.^''  OFHEO  measures 
severity  in  this  way  and  then  applies 
any  available  credit  enhancements 
against  the  loss  to  arrive  at  a  net  loss  to 
the  Enterprises.  Credit  enhancements 
are  not  discussed  in  this  supplement  A 
description  of  how  the  stress  test 
applies  credit  enhancements  can  be 
found  in  the  Appendix  to  this 
regulation. 

OFHEO's  general  approach  is  to 
model  only  those  loss  severity  rates 
associated  with  full  foreclosiu^  events. 
The  one  exception  is  for  programs 
where  the  default  event  of  record  is  a 
90-day  delinquency.  This  exception  will 
be  discussed  below,  under  Data 
Analysis.  Foreclosure  results  in  the 
Enterprise  taking  title  to  the  property, 
managing  and  rehabilitating  it,  and  then 
marketing  and  selling  the  property. 
OFHEO  also  models  the  timing  of  events 
and  cost  elements  associated  with 
foreclosure  and  property  management. 
As  with  single  family  loss  severity  rates, 
OFHEO  recognizes  three  time  frames  in 
capturing  costs  and  revenues  associated 
with  mortgage  foreclosiu^:  the  first  foiu' 
months  of  delinquency,  the  time  from 
default  to  foreclosure  completion 
(which  includes  the  first  four  months), 
and  time  of  property  inventory  (from 
foreclosure  completion  to  property 
disposition). 

After  analyzing  Enterprise  data,  and 
reviewing  available  research  on 
multifemily  loss  severity,  OFHEO  chose 
to  use  simple  averages  of  Enterprise 
experience,  by  loss  component,  and  not 
to  perform  multivariate  statistical 
analysis.  Component  analysis  permits 
the  use  of  discounting  techniques  to 
create  effective  loss  severity  rates  at  the 
time  of  default  (one  month  after  lasl- 


>"  All  refBrencas  to  UPB  in  this  part  of  the 
supplement  indicate  UPB  at  time  of  default. 
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paid-installment).  OFHEO  found  no 
basis  in  the  existing  literature  for 
multivariate  statistical  analysis  of 
multifamily  loss  severities. 

OFHEO  identiBed  seven  studies  of 
loss  severity,  each  of  which  relies  upon 
data  from  a  broad  range  of  commercial 
property  types,  and  each  of  which 
defines  and  measures  severity  rates 
somewhat  differently.^^o  These  studies 
primarily  provide  simple  averages  of 
loan-level  loss  severity  rates,  though 
some  do  attempt  some  statistical 
analysis  of  severity  rates.  Curry,  et  al 
(1990)  model  loss  severities  as  a 
function  of  the  type  of  organization 
managing  the  foreclosed  property 
(pubhc  or  private).  Haidorfer  (1997) 
performs  a  multivariate  statistical 
analysis  that  looks  at  the  type  of 
property  sale  process  (open  auction, 
sealed-bid  auction,  or  broker  sales).  He 
finds  that  the  type  of  selling  process 
does  not  influence  severity  rates.  A 
third  study  by  Ciochetti  and  Riddiough 
(1998)  models  expected  property 
recovery  rates  as  a  function  of  mortgage 
terms,  and  a  list  of  property  type  and 
region  dummies.^"  They  find  no 
statistical  significance  of  original  LTV, 
debt  coverage  ratio  (DCR),  loan  age,  or 
the  mortgage  interest  rate. 

3.  Soivces  of  Data 

OFHEO  obtained  loss  severity  data  on 
multifamily  loans  fit>m  both  Enterprises, 
but  only  Freddie  Mac  maintained  a 
complete  historical  data  base  of  all 
relevant  revenue  and  expense 
components  that  was  useful  for  this 
analysis.^"*}  The  analysis  of  foreclosiue 


"*The  seven  studies  are:  Cun7.  Blalock,  and 
Cole  (1990):  Snydennan  (1994):  Fitch  Investors 
Service  (1996);  Qochetti  (1997):  Haidorfer  (1997): 
Barnes,  Gilberto  and  Peyton  (1998):  and  Ciochetti 
and  Riddiough  (1998). 

2'*The  Ciochetti  and  Riddiough  study  looks  at 
expected  recoveries  immediately  following 
foreclosure,  where  property  value  is  appraised 
value,  and  no  property  management  or  disposition 
costs  are  included  in  the  calculations. 

'■°  Until  the  mid  1990s,  Fannie  Mae's  foreclosed 
property  inventory  was  managed  by  the  individual 
Geld  offices.  There  were  no  standard  protocols  for 
recording  or  retaining  expense  and  revenue 


loss  severities  is  then  limited  to  705 
multifamily  loans  purchased  by  Freddie 
Mac,  that  subsequently  defaulted 
between  1987  and  1995  and  ended  in 
foreclosure.  Over  83  percent  of  these 
loans  defaulted  between  1990  and  1993, 
in  what  is  considered  the  worst  period 
in  modem  history  for  the  commercial 
mortgage  market.  These  data  are 
supplemented  by  Freddie  Mac  data  on 
other  default  resolutions.  These 
additional  data  are  used  for  projecting 
potential  losses  on  negotiated  purchase 
loans  for  which  seller/servicers  must 
repurchase  and  resolve  all  90-day 
delinquencies.  Once  deUnquencies  are 
resolved,  the  seller/servicers  bill  the 
Enterprise  for  the  net  costs.*"^  Fannie 
Mae  has  a  large  portfolio  of  sold  loans 
with  these  repurchase  provisions  and 
has  maintained  data  on  the  claims  for 
losses  submitted  by  the  seller/servicers. 
However,  many  of  the  claim  records  are 
incomplete  and  OFHEO  therefore,  relied 
on  information  on  Freddie  Mac  default 
resolutions,  and  on  information  from 
other  available  studies,  to  determine  a 
loss  rate  to  charge  against  90-day 
delinquencies.  Freddie  Mac  provided 
OFHEO  with  information  on  the 
chargeoffs  associated  with  160  non- 
foreclosure  resolutions  that  occiured 
from  1990  to  1995. 

These  data  represent  the  worst 
historical  experience  of  the  Enterprises, 
which  began  purchasing  conventional 
multifamily  mortgages  in  1983.282  x^g 


components  of  loss  severity  on  a  loan-by-loan  basis. 
Faimie  Mae  could  only  provide  OFHEO  with 
consistent  data  on  event  times  (foreclosure  and 
property  disposition). 

2"  When  these  loans  are  purchased  by  the 
Enterprises,  the  seller/servicers  must  establish 
resource  accounts.  These  credit  enhancements 
drawn  on  as  first-lost  protection  before  the 
Enterprises  actually  incur  any  costs  from  loan 
defaults  in  these  mortgage  pools. 

»"  Goldberg  and  Capone  (1997)  detail  the 
problems  that  led  to  high  default  rates  among 
multibmily  mortgages  in  the  late  1980s  and  early 
1990s.  These  same  bctors  led  to  high  severity  rates. 
In  addition  to  market  factors,  Freddie  Mac  attributes 
its  particularly  bad  performance  to  fraud  by  lenders 
that  underwrote  loans  that  were  not  of  investment 
quality.  An  analysis  of  data  shown  in  Investor 
Analyst  Reports  shows  that  in  1991,  Freddie  Mac's 


Freddie  Mac  data  is  among  the  largest 
and  richest  sets  of  information  available 
to  any  researchers  who  have  studied 
multifamily  loss  severities. 

4.  Data  Analysis 

a.  Foreclosure  Severity  Rates 

Table  38  provides  average  values  for 
loss  severity  components  in  the  Freddie 
Mac  foreclosure  database.  The  cost 
components  are  each  measured  as  a 
percent  of  the  UPB  at  the  time  of 
default.  These  average  rates  are  also 
computed  using  UPB  as  a  weighting 
factor  on  each  loan.  This  weighting 
provides  a  more  accurate  measure  of 
portfolio  severity  rates  than  would  a 
simple  average. 2S3  The  operating  loss 
per  month  is  the  difference  between 
monthly  property  income  (rents)  and 
expenses,  where  expenses  include 
property  repairs.  It  is  not  surprising  that 
this  element  is  a  net  cost  rather  than  a 
net  revenue  because  defaulting 
properties  will  have  high  vacancy  rates 
and  significant  needs  for  repairs.  The 
net  proceeds  of  pro]>erty  sale  is  arrived 
at  by  subtracting  selling  expenses  and 
other  prorated  expenses  (taxes  and 
rents)  due  at  settlement  from  the  actual 
sales  price  of  each  property.  The  two 
time  dimensions  reported  here  are 
important  for  discoimting  the  associated 
cash  flows  to  arrive  at  an  effective  loss 
severity  rate  at  time  of  default  (one 
month  after  last-paid-installment).  One 
cost  element  not  shown  in  Table  38  is 
the  interest  passthroughs  to  security 
holders  during  the  Loitial  months  of 
delinquency.  In  general,  loans  are 
repurchased  from  seciuity  pools  by  the 
120th  day  of  delinquency,  so  that  four 
months  of  passthrough  interest  must  be 
added  to  severity  calculations  in  stress 
test  application. 


chargeoff  for  bad  multifamily  loans  was  more  than 
its  total  chargeoff  for  bad  single  bmlly  loans,  even 
though  its  multifamily  portfolio  of  $10  billion  was 
only  three  percent  as  large  as  the  single  family 
portfolio.  This  high  rate  of  chargeoSt  lasted  from 
1989  through  1992. 

>~  UPB  weighting  is  also  used  in  the  OFHEO 
single  tamily  loss  severity  analysis. 
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lUbleSS.  Multifamfly  Loss  Severity  OMnponents 
Freddie  Mac  Foreclosure  Experience,  1987-1995 


Compoiient 


Foreclosure  costs 


Operating  loss,  per  month,  during  property  holding  period 


Netproceeds  of  property  sale 


Time  from  default  to  foreclosure 


Time  in  property  inventory 


Average  vahic 


9.01% 


0.332% 


58.88% 


18  months 


13  months 


Adding  the  cost  components  here 
produces  a  54  percent  loss  severity.  This 
sum  is  comparable  to  what  is  reported 
by  Fitch  (1996)  in  its  study  of 
commercial  mortgage  foreclosures.  Fitch 
reports  a  56  percent  average  loss 
severity  rate  on  foreclosures.'**  The 
Fitch  study  had  an  (imdefined)  interest 
passthrough  component.  If  added  to  the 
Freddie  Mac  severity  components,  a 
four-month  passthrough  at  eight  percent 
interest  would  increase  their  s\mi  from 
54  percent  to  roughly  58  percent 

b.  90-Day  Delinquency  Severities 

Deriving  a  loss  rate  to  use  for  90-day 
delinquency  events  involves  making 
iniiarences  on  the  rate  of  foreclosure  and 
other  costly  resolutions  versus  non- 
costly  resolutions.  Snyderman  (1994) 
foimd  that  46  percent  of  90-day 
delinquencies  in  life  insurance 
company  portfoUos,  1972-1986,  ended 
in  foreclosure.  Freddie  Mac  data  are 


consistent  with  this  finding.  Freddie 
Mac  data  indicate  that  foreclosures  plus 
other  costly  resolutions  are  56  percent 
of  total  90-day  delinquencies.  Using  56 
percent  as  the  rate  of  costly  loan 
resolutions,  and  applying  a  70  percent 
foreclosure  loss  severity  to  them, 
produces  a  severity  rate  on  90-day 
delinquencies  of  just  over  39  percent.'** 

5.  Application  to  the  Stress  Test 

The  loss  severity  components  just 
described  enter  the  stress  test  as  cash 
flows  at  various  points  in  the  defavdt 
time  frame.  These  cash  flows  are 
discounted  by  a  cost-of-debt  interest  rate 
to  produce  a  net-present-value  loss 
severity  rate  in  the  month  of  default. 
The  use  of  discounting  provides  an 
implicit  funding  cost.  It  reduces  the 
value  of  final  proceeds  by  an  amount 
equal  to  the  cost  of  funding  the  non- 
performing  assets  (first  the  loan,  and 
then  the  property),  and  it  reduces  the 


value  of  various  expenditures  to  reflect 
the  fact  that  cash  is  not  actually 
expended  in  the  month  of  loan  default 
but  could  be  invested  at  some  rate-of- 
retiim  for  a  number  of  additional 
months.  What  discounting  does  not 
include  is  the  cost  of  funding  that 
portion  of  the  loan  balance  that  is  not 
recovered  in  the  sale  of  the  foreclosed 
property.  That  portion  of  funding  cost  is 
captured  elsewhere  in  the  stress  test  by 
ongoing  interest  expenses  on  debt  that 
is  in  excess  of  what  can  be  retired  by  the 
property  sale  proceeds."*  The  ongoing 
interest  expenses  are  captured  in  other 
parts  of  the  stress  test  beyond  the  loss 
severity  calculations. 

a.  Foreclosure  Loss  Severity  Rate 
Application 

The  basic  loss  severity  equation  for 
foreclosure  costs  has  five  elements,  as 
shown  in  this  equation: 


^t  = 


1  (rp//2)  ■  4     F 

+  _!: + 


O   t. 


(^f  +  ^/2) 


'i*'i 


(-W  (-W  (-^f  (-^O  '    (-^0 


»•«  It  is  not  clear  exactly  how  many  foreclosures 
there  are  In  the  Fitdi  daU  set.  Fitch  reports  547 
costly  default  resolutions  of  60-day  delinquencies, 
of  which  it  appears  from  other  data  given  in  the 
report  (loss  severity  rates  on  foreclosure  and  non- 


foreclosure  resolutions)  that  147  are  foreclosure 
events. 

2"  The  70  percent  loss  rate  on  foreclosures  comes 
from  the  54  to  58  percent  reported  earlier,  with 
asset  holding  costs  added. 


2"*  For  retained  loans,  the  debt  supporting  the 
mortgage  UPB  will  already  be  on  the  Enterprise 
balaiice  sheets  at  the  time  of  default.  For  sold  loans, 
however,  asset  funding  occurs  when  the  Enterprise 
buys  the  defaulting  loan  out  of  its  security  pool. 
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where: 


L,    =    net  loss  severity  rate  (as  a  fraction  of  the  unpaid  loan  balance)  for  loans  that  default  in 
month  t 

F    =    foreclosure  costs  (0.0901  of  the  unpaid  loan  balance) 

O    =    operating  loss,  per  month  (0.0033  of  the  unpaid  loan  balance) 

P    =    net  property  sale  proceeds  (0.5888  of  the  unpaid  loan  balance) 

tf    =    time  from  default  to  foreclosure  ( 1 8  months).  This  is  divided  by  6  to  accommodate  the 
use  of  semi-annual  discounting. 

fj    =    property  inventory  time  (13  months),  the  time  between  foreclosure  and  property 
disposition.  This  is  divided  by  6  to  accommodate  semi-annual  discounting. 

r^    =    discount  rate  (6-month  agency  cost  of  fiinds)  in  month  t.  This  is  divided  by  2  to 
represent  semi-annual  discounting. 

fp    =    passthrough  interest  rate  on  the  underlying  mortgage(s) 


The  first  loss  element  is  the  UPB  of 
the  defaulted  loan.  It  is  set  here  equal 
to  '1'  or  100  percent.  For  sold  loans,  it 
is  discoimted  for  four  months,  which 
represents  the  timing  of  repurchasing 
the  loan  from  the  security  pool.  For 
retained  loans,  the  UPB  is  not 
discounted  because  the  economic  loss 
occurs  at  the  time  of  default.  The  second 
loss  element  is  the  passthrough  interest 
expense  for  four  months.  This  expense 


is  discounted  for  two  months  as  an 
approximation  to  discounting  each 
month's  pass  through  individually.  This 
element  only  appears  for  sold  loans. 

The  third  element  of  loss  severity  is 
the  expense  incurred  to  obtain  a 
foreclosure  judgment  on  the  property. 
This  cost  includes  all  legal  expenses  for 
foreclosure  and,  when  necessary,  to 
release  a  bankruptcy  stay,  and  other 
charges  that  may  be  incurred  to  obtain 


clean  title  to  the  property  (e.g.,  property 
taxes  due).  The  fourth  element  is  the 
cost  of  operating  and  maintaining  the 
foreclosured  property  while  it  is  REO. 
And  the  fifth  element  is  the  net 
proceeds  at  final  property  disposition. 

The  formula  can  be  applied  very 
simply.  Using  the  cost  elements  in  Table 
38,  along  with  a  discount  rate,  Tcu  =  .06, 
and  a  passthrough  rate,  r  p  =  .08: 


^t  = 


(0.08/72)  •  4 

4  2 

\6       ( .      0.06\6 


0.0901 


0.0033 


(,.0f)'  (,.0|6)« 


0.5888 


(>.of) 


31 
6 


This  reduces  to  0.622  for  sold  loans  and 
0.615  for  retained  loans.  If  we  increase 
the  discount  rate  to  12  percent,  the 
results  change  to  0.661  for  sold  loans 
and  0.673  for  retained  loans.  If  the 
discoimt  rate  were  reduced  to  three 
percent,  the  net  present  value  severity 
rates  would  be  0.598  for  sold  loans  and 
0.581  for  retained  loans. 

b.  90-Day  Delinquencies 

For  negotiated  purchase  loans  with 
seller/servicer  repurchase  provisions, 
the  stress  test  discounts  to  reflect  a  time 
lag  between  the  initial  delinquency  and 
the  claim  payment.  In  the  stress  test, 
seller/servicer  claims  on  90-day 
delinquencies  are  settled  12  months 
after  default.  Starting  with  the  39 
percent  severity  rate  for  foreclosure 
alternatives  reported  above,  and 
discounting  for  one  year,  yields  a  rate  of 
aroimd  34  to  37  percent,  depending  on 
the  actual  discount  rate. 
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F.  Property  Valuation 

1,  Introduction 

The  stress  test  simulates  mortgage 
performance  under  housing  market 
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conditions  that  reflect  stresses 
comparable  to  those  of  the  time  and 
place  of  the  benchmark  loss  experience 
(BLE).  This  section  describes  the  data 
used  to  define  and  create  variables  that 
comprise  the  housing  market  conditions 
of  the  stress  test.  • 

Three  housing  market  condition 
variables  are  used  in  the  stress  test: 
house  price  growth  rates,  rent  growth 
rates,  and  rental  vacancy  rates.  House 
price  growth  rates  are  used  to  project 
single  family  mortgage  performance, 
both  default/prepayment  rates  and  loss 
severity  rates.  Rent  growth  rates  and 
vacancy  rates  are  used  to  project 
multifamily  default  and  prepayment 

Section  2  of  this  part  of  the  Technical 
Supplement  describes  the  conceptual 
framework  OFHEO  \ised  to  determine 
the  housing  market  condition  variables 
in  the  stress  test.  Section  3  Usts  the 
sources  of  data  used  to  develop  these 
variables.  Section  4  then  describes  the 
statistical  analysis  performed  to 
transform  soim»  data  into  housing 
market  condition  variables. 

2.  Conceptual  Framework 

The  BLE  is  based  upon  the 
performance  of  30-year,  fixed-rate  single 
family  mortgages  in  four  States — 
Arkansas,  Louisiana,  Mississippi,  and 
Oklahoma — originated  in  1983  and 
1984,  during  the  ten  years  following 
origination,  as  defineid  in  the  first  NPR- 
liie  actual  BLE  covered  twelve  calendar 
years  because  benchmark  loans  could 
originate  any  time  between  January 
1983  and  December  1984,  and  the  ten- 
year  experience  of  the  last  loans 
originated  during  the  benchmark  time 
period  lasted  through  December  of  1994. 
For  house  prices,  rent  growth  rates,  and 
vacancy  rates  in  the  stress  test.  OFHEO 
defined  the  BLE  as  the  years  1984 
through  1993— the  middle  ten  years  of 
the  twelve-year  period  marking  the  BL£. 
OFHEO  then  identified  sources  of  data 
that  reflect  the  housing  market 
conditions  of  the  benchmark  time  and 
place,  and  that  are  compatible  with 
historical  data  used  to  estimate 
statistical  (econometric)  models  of 
mortgage  default,  prepayment,  and  loss 
severity. 

a.  Single  Family  House  Price 
Appreciation  Rates 

OFHEO  sought  publicly  available  data 
with  geographic  coverage  that  reflect 


stresses  similar  to  those  of  the  BLE.  For 
house  price  growth  rates,  the  stress  test 
uses  OFHEO  HPI  data  &x)m  the  West 
South  Central  (WSC)  Census  Division. 
Because  the  1984-1993  WSC  HPI  series 
was  used  to  calibrate  the  single  family 
default-  and  severity-rate  equations  to 
the  actual  four-State  benchmark  loan 
performance.*"'  the  same  series  also 
was  used  to  define  housing  market 
conditions  in  the  stress  test.  The  WSC 
Census  Division  is  similar 
geographically  to  the  actual  four-State 
BLE.  The  difference  is  that  the  WSC 
includes  Texas,  but  not  Mississippi.  For 
the  ten-year  period.  1984-1993,  the 
cumulative  house  price  appreciation 
rate  for  the  WSC  Census  Division  is  very 
similar  to  that  of  the  four-State 
benchmaric  region.  For  the  stress  test, 
the  OFHEO  HPI  is  converted  from  index 
form  into  quarterly  appreciation  rates. 

b.  Vacancy  Rates  and  Rent  Growth 
Rates 

Rental  market  data— vacancy  rates 
and  rent  growth  rates— used  in  the 
statistical  analysis  of  historical 
multifamily  default  and  prepayment 
rates  are  also  from  government  sources. 
Rent  growth  rates  are  from  the 
residential  rent  component  of  the 
consumer  price  index  (CPI),  produced 
by  the  Bureau  of  Labor  Statistics. 
Vacancy  rates  are  from  the  rental 
vacancy  rate  series  (H-111)  produced  by 
the  Bureau  of  the  Census.  However, 
these  data  series  are  not  used  directly  to 
reflect  multifamily  housing  market 
conditions  during  the  stress  period 
because  the  available  geographic 
aggregations  and  time  periods  do  not 
closely  match  the  four-State  benchmark. 
The  CPI  residential  rent  index  is  not 
available  for  the  appropriate  geographic 
areas,  and  the  H-111  state  vacancy  rate 
series  is  not  available  for  1984  and 
1985.2" 

In  light  of  these  shortcomings, 
OFHEO  identified  a  non-government 
.  source  of  data  published  by  the  Institute 
for  Real  Estate  Management  (IREM). 
However,  the  IREM  data  do  not 
represent  the  same  properties  as  the 
government  data.  IREM  surveys  include 
only  apartments,  while  the  government 
surveys  (both  rents  and  vacancies), 
include  apartments  and  single  family 
rental  units.  To  assure  consistency  with 
the  government  series,  statistical 
regression  equations  were  estimated  to 


use  in  adjusting  the  IREM  data.  The 
adjusted  data  can  be  thought  of  as 
answering  the  question,  "What  woiUd 
CPI  and  H-111  data  look  like  if  they 
were  available  in  the  benchmark  area?" 
The  statistical  regressions  (detailed  in 
section  4,  Statistical  Analysis)  use  data 
from  all  metropolitan  statistical  areas 
OvISAs)  for  w*ich  both  BIEM  and  CPI  or 
H-111  data  are  availabls,  to  estimate 
stadsticatty  valid  relatianships.  These 
aquations  are  then  api^ied  to  IREM  data 
from  the  four-State  area  to  assure  that 
variables  used  in  the  stress  test  are 
compatible  with  the  variables  used  to 
develop  the  statistical  models. 


3.  Data  Sources 

The  sources  of  data  used  to  develop 
the  housing  market  condition  variables 
for  stress  test  application  are  as  follows: 

•  OFHEO  HPI  Report,  1996:3.  West 
South  Central  Census  Division  Series, 
1983:4-1993:4. 

•  Bureau  of  Labor  Statistics, 
Consumer  Price  Index,  Residential  Rent 
Component,  MSA  series,  1970-1995. 
annual  index  values. 

•  Bureau  of  the  Census,  H-111 
Housing  Vacancy  Survey,  rental  unit 
vacancies,  MSA  series,  1981-1995, 
annual  average  vacancy  rates. 

•  Institute  for  Real  Estate 
Management.  Conventional  Apartments. 
Chicago,  IL:  IREM.  Annual  publications, 
1981-1995,  MSA  level  (median)  dollar 
rents  per  square  foot,  (median)  dollar 
vacancy  losses  per  square  foot,  and 
number  of  apartments  in  survey. 

4.  Statistical  Analysis 

a.  House  Prices  Appreciation  Rates 

The  use  of  the  OFHEO  HPI  in  the 
stress  test  requires  no  statistical 
analysis.  Monthly  house  price 
appreciation  rates  are  derived  from  the 
OFHEO  HPI  index  in  three  steps.  First, 
monthly  appreciation  rate  indexes  are 
created  for  each  quarter  by  dividing  that 
quarter's  index  value  by  the  index  value 
for  the  preceding  quarter.  Second,  the 
logarithm  of  this  new  index  is  used  as 
the  growth  rate  factor  for  that  quarter. 
Finally,  the  quarterly  rate  is  divided  by 
three  to  produce  at  monthly  growth  rate 
factors  for  each  month  in  the  quarter.  In 
this  manner,  the  120  months  of  stress 
test  HPI  growth  rate  factors  (gq  J  are 
produced  from  the  41  quarterly  HPI 
values  [HPI^),  1983:4-1993:4: 


*»^  Benchmark  loss  experience  calibration  is 
discussed  in  both  the  Single  Family  Default/ 
Prepayment  and  the  Single  Family  Severity  sections 
of  this  Technical  Supplement. 


^••The  residential  rent  series  includes  MSA  level 
data  for  New  Orleans,  beginning  in  1986.  The  New 
Orleans  data  alone,  however,  were  insufficient  for 
use  in  representing  the  BLE. 
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(Eq.  56) 


where: 
g, 


q." 


house  price  growth  rate  factor  in  month  r={  1,2,3}  in  calendar  quarter  q  ■ 
{1984:1 1993:4} 


The  gq^  are  called  growth  rate 
"factors"  because  they  are  the 
continuous  growth  rate  equivalents  to 
actual,  discrete  growth  as  measured 
across  each  month  and  quarter.^^g  stress 
test  applications  convert  these  factors  to 
actual  appreciation  rates.  This  baseline 
series  of  monthly  growth  rates  applies 


in  both  the  up-  and  down-rate  scenarios, 
but  may  be  adjusted  for  inflation  in  the 
up-rate  scenario. 

b.  Rent  Growth  Rates 

The  statistical  analysis  underlying  the 
rent  growth  rate  variable  used  in  the 
stress  test  uses  MSA  level  data  from 


both  IREM  and  the  CPI  for  the  26  cities 
for  which  the  CPI  residential  rent  index 
is  available.  2»o  Annual  grow^  rates  for 
1970-1995  were  computed  from  both 
the  KEM  and  CPI  rent  data,  and  the 
following  pooled,  time  series,  cross- 
sectional,  weighted  least  squares 
regression  was  estimated: 


/?/?:=  0.027-1-0.295 


IR 


j.y 


(Eq.  57) 


where: 


n'n         =    annual  growth  rate  of  the  CPI  residential  rent  index  in  MSA,  j,  and  calendar  year  y 

KKj,y 

,■„         =    annual  growth  rate  of  the  IREM  rent  growth  rate  series  in  MSA,y,  and  calendar  year  y 


The  regression  was  weighted  by  the 
number  of  apartments  that  IREM 
surveyed  in  each  MSA.  The  coefficient 
for  ZRj.y  is  significant  at  the  99  percent 
confidence  level. 


IREM  data  are  available  for  one  city  in 
each  of  the  four  benchmark  States — 
Jackson,  Little  Rock,  New  Orleans,  and 
Oklahoma  City.  A  benchmark  region 
rent  growth  rate  series  was  computed 
fit}m  equation  57,  using  a  simple 


average  of  annual  IREM  rent  growth 
rates  in  each  of  these  cities  (1984-1993) 
to  populate  IRj,y.  Monthly  rent  growth 
rates  were  then  computed  using  the 
following  compounding  formula. 


8 


,..  -  "^ 


CRy   -1       (Eq.58) 


where: 
CR^ 


«y4    = 


the  "fitted  value"  annual  government-equivalent  rent  growth  rate  from  equation  57, 
for  year,  y  =  { 1984 1993},  using  the  four-city  average  IREM  rent  growth  rates  in 

place  of  IRj^  y 

monthly  rent  growth  rates  for  each  month  t  =  { 1,...,12}  in  yeary 


Equation  58  produces  final  rent 
growth  rates  in  discrete  form,  rather 
than  continuous  form,  because  the 
process  used  to  create  the  original  series 


*■"  Continuous  growth  rates  refer  to  a  process 
whereby  house  price  appreciation  is  a  continuous 
process,  throughout  each  month  or  quarter.  The 
actual  house  price  index  that  shows  total 


was  discrete.  As  with  the  house  price 
growth  rate  factors,  inflation 
adjustments  may  be  applied  in  the  up- 
rate  scenario. 


appreciation  across  a  month  or  quarter  is  just  the 
exponential  of  the  growth  rate  factor  for  that  time 
period. 


c.  Vacancy  Rates 

Because  Census  vacancy  rate  data  are 
available  at  the  State  level  starting  in 
1986,  OFHEO  uses  the  average  of  rates 


'"«  Statistical  analysis  was  based  upon  what  the 
Bureau  of  Labor  Statistics  calls  its  "old  series."  The 
new  series  covers  29  MSAs. 
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in  the  four  benchmark  States,  from 
1986-1993  for  the  latter  eight  years  of 
the  stress  test.  For  the  first  two  years, 
OFHEO  employs  a  statistical  analysis 
similar  to  that  for  rent  growth  rates  to 
create  government-equivalent  vacancy 


rates  for  1984  and  1985,  the  first  two 
years  needed  for  the  stress  test.  The 
weighted-least-squares  regression 
matches  MSA-level  Census  vacancy 
rates  to  IREM  vacancy  rates  in  the  same 
cities.  Matching  data  is  available  for  51 


MSAs;  23  with  Census  data  that  begin 
in  1981,  and  another  28  for  which 
Census  data  become  available  in  1986. 
The  pooled  cross-section,  time  series 
regression  is: 


CVj,y  =  0.001+0.29 


/Vi 


j.y 


(Eq.  59) 


where: 


cv, 


j-y 


/v, 


J.y 


=    annual  change  in  Census  vacancy  rate  between  years  (y-/)  and  y,  for  MSAy 
=    Annual  change  in  IREM  vacancy  series  between  years  (y-I)  and  y,  for  MSA  j 


The  coefficient  on  /Vj,y  is  statistically 
significant  at  the  99  percent  level,  but 
the  constant  term  is  not  statistically 
significant.  This  lack  of  significance  is 
not  surprising,  given  that  the  regression 
is  relating  rates  of  change  and  not  levels 
of  vacancy  rates.  In  application,  the 
constant  term  is  dropped  from  the 
equation. 

To  compute  vacancy  rates  for  1984 
and  1985,  equation  59  is  applied  using 
average  IREM  vacancy  rates  for  the  four 
benchmark  cities  to  compute  rates  of 
change  for  the  four-State  average  Census 
vacancy  rate.  The  resulting  rate  of 
change  bom  1986  to  1985  is  first 
applied  to  the  four-State  average  Census 
vacancy  rate  for  1986  to  compute  a 
government-equivalent  vacancy  rate  for 
1985.  The  procedure  is  repeated  to 
compute  the  vacancy  value  for  1984. 
Finally,  each  aimual  vacancy  rate  in  the 
ten-year  series  is  applied  to  each  month 
in  the  year  to  extend  the  series  to  cover 
the  120  months  of  the  stress  period. 

V.  R^ulatory  Impact 

A.  Executive  Order  12612,  Federalism 

Executive  Order  12612  requires  that 
Executive  departments  and  agencies 
identify  regulatory  actions  that  have 
significant  Federdism  implications. 
"Federalism  implications"  is  defined  as 
regulations  or  actions  that  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  or  distribution  of 
power  between  the  national  government 
and  the  States,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  and  State  government.  This 
proposed  regulation  has  no  Federalism 
implications  that  warrant  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  Executive  Order 
12612. 


B.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  regulation  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
(0MB)  in  accordance  with  Executive 
Order  12866.  0MB  has  determined  that 
this  is  an  economically  significant  rule. 
Included  in  the  preamble  to  the 
proposed  rule  is  an  economic  analysis 
of  the  proposal's  impact  on  the 
regulated  entities,  and  in  particxilar  on 
mortgage  credit,  of  various  alternatives. 
It  contains  a  technical  supplement 
providing  detail  on  the  specifications 
and  estimations  of  econometric  models 
for  mortgage  performance,  and  how 
those  statistical  models  are  applied  in 
the  proposed  risk-based  capital  stress 
test 

The  proposed  regulation  implements 
the  1992  Act's  requirement  that  OFHEO 
establish  a  risk-based  capital 
requirement  for  the  Enterprises.  Along 
with  the  existing  minimum  capital 
leverage  ratios  and  the  examination 
function,  the  stress  test  is  designed  to 
ensure  that  the  Enterprises  have 
adequate  capital  and  operate  in  a  safe 
and  sound  manner. 

It  is  difficult  to  estimate  precisely  the 
particular  benefits  and  costs  associated 
with  the  risk-based  capital  requirement. 
Where  possible,  section  II.  C, 
Implications  of  the  Proposed  Rule 
discusses  and  quantifies  the  potential 
benefits  and  potential  costs  in  more 
detail.  Otherwise,  that  section 
characterizes  the  benefits  and  costs 
qualitatively.  The  analysis  indicates  that 
the  anticipated  benefits  from 
implementing  the  risk-based  capital 
regulation  outweigh  the  anticipated 
costs.  It  further  indicates  that  die 
proposed  regulation  ensiu«s  that  risk  is 
held  at  an  appropriate  level,  while 
imposing  the  least  burden  on  the 
Enterprises. 


By  carrying  out  Congress'  intent  to 
implement  the  risk-based  capital 
requirement,  OFHEO  would  reduce  the 
potential  for  Enterprise  insolvency  by 
protecting  against  interest  rate,  credit, 
and  management  and  operations  risk. 
By  ensuring  their  safety  and  soundness, 
the  regulation  allows  the  Enterprises  to 
continue  to  carry  out  their  public 
purposes.*'*  These  include  providing 
stabihty  in  the  secondary  market  for 
residential  mortgages  and  providing 
access  to  mortgage  credit  in  central 
cities,  rural  areas,  and  underserved 
areas.  In  addition,  the  regulation  will 
also  ensiire  that  the  Enterprises  will 
contimie  to  provide  benefits  to  the 
primary  mortgage  market  such  as 
standardizing  business  practices.*'* 

Other  benefits  of  the  risk-based 
capital  requirement  are  (1)  making  the 
Enterprises'  capital  requirement  more 
sensitive  to  differences  in  risk 
exposures.  (2)  discouraging  the 
Enterprises  fit>m  taking  excessive  risks 
by  making  riskier  behavior  more  costiy, 
and  (3)  ensuring  that  the  Enterprises 
maintain  adequate  capital  in  stressful 
credit  and  interest  rate  environments. 
Implementing  a  risk-based  capital 
requirement  with  credit  risk  and  interest 
rate  risk  components  will  help  ensure 
that  the  Enterprises'  capital  requirement 
is  more  closely  related  to  the  risks  that 
they  incur.  Adopting  the  proposed  rule 
will  result  in  a  capital  requirement  that 
corresponds  more  closely  to  capital 
levels  that  the  marketplace  would 
demand  in  the  absence  of  the  benefits 
afforded  by  the  government  sponsorship 
of  the  Errterprises,  and  will  lead  to  gains 
in  overall  economic  efficiency. 


»»'  1992  Act  section  1302(2)  (12  U.S.C  4501(2)). 

*"  Managing  Pisk  in  Housing  Finance  Markets: 
Perspectives  from  the  Experiences  of  the  United 
States  of  America  and  Mexico,  OFlffiO  and  the 
Mortgage  Bankers  Association  of  America  (June  11. 
1998). 
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Moreover,  by  evaluating  risk  in  a 
forward-looking,  dynamic  manner,  the 
stress  test  identifies  potential  problems 
before  they  become  significant. 

As  detailed  in  the  Implications 
section,  the  Proposed  Rule  may  impose 
some  costs  on  the  Enterprises. 
Nevertheless,  any  such  costs  are  the 
necessary  and  reasonable  costs  of 
carrying  out  Congress'  intent  that  the 
Enterprises  remain  financially  solvent, 
which  will  enable  them  to  out  their 
important  public  purposes. 

Changes  to  comply  with  the  risk- 
based  capital  requirement  can  be 
accomplished  at  relatively  low  costs. 
Both  Einterprises  can  employ  various 
practices  and  procedures  to  manage 
credit  risk  and  interest  rate  risk  by 
adjusting  their  holdings  or  operations. 
For  example,  one  method  to  reduce 
credit  risk  exposiue  is  to  increase  use  of 
credit  enhancements  with  highly-rated 
counterparties.  One  method  to  reduce 
interest  risk  exposure  is  to  purchase 
derivative  contracts. 

By  complying  with  an  effective  risk- 
based  capital  requirement,  the  Proposed 
rule  may  in  fact  reduce  Enterprise  costs 
by  enhancing  investor  confidence.  This 
is  consistent  with  a  study  by  Standard 
k  Poor's  (S&P)  that  provided  risk-to-the- 
govemment  credit  ratings  for  the 
Enterprises.^"^  While  S&P  had  rated 
Fannie  Mae  A  -  and  Freddie  Mac  A-»-  in 
1991.  the  1997  report  upgraded  the 
ratings  of  both  Enterprises  to  AA-.  S&P 
dted  increased  governmental  oversight 
by  OFHEO  as  an  important  factor  in 
these  higher  ratings.  It  further  noted  that 
"OFHEO's  regulatory  oversight  [of 
Freddie  Mac]  also  gives  comfort  that 
appropriate  interest  rate  risk  mitigation 
steps  would  be  taken  as  needed."  ^m 

C.  Executive  Order  12988.  Civil  Justice 
Reform 

Executive  Order  12988  sets  forth 
guidelines  to  promote  the  just  and 
efficient  resolution  of  civil  claims  and  to 
reduce  the  risk  of  litigation  to  the 
government.  The  proposed  regiilation 
meets  the  applicable  standards  of 
sections  3(a)  and  (b)  of  Executive  Order 
12988. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  that  a 
proposed  regulation  that  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
must  include  an  initial  regidatory 
flexibility  analysis  describing  the  rule's 
impact  on  small  entities.  Sudi  an 


*— Final  Beport  of  Standard  »  Poors  to  OFHEO, 
Contnct  No.  HE09e02C  (February  3. 1907). 
***  Contract  No.  HE09e02C  p.  10. 


analysis  need  not  be  undertaken  if  the 
agency  head  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  5  U.S.C.  605(b). 

OFHEO  has  considered  the  impacts  of 
the  proposed  risk-based  capital 
regulation  under  the  Regulatory 
Flexibility  Act.  The  proposed  regulation 
does  not  have  a  significant  effect  on  a 
substantial  nujnber  of  small  entities. 

This  proposed  regulation  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
since  it  is  applicable  only  to  the 
Enterprises,  which  are  not  small  entities 
for  purposes  of  the  Regulatory 
Flexibility  Act.  Therefore,  the  General 
Coimsel  of  OFHEO  acting  imder 
delegated  authority  has  certified  that  the 
proposed  regulation  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

E.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1995, 44  U.S.C.  Chapter  35  requires  that 
regulations  involving  the  collection  of 
information  receive  clearance  firom  the 
Office  of  Management  and  Budget 
(OMB).  The  risk-based  capital  proposal 
contains  no  such  collection  of 
information  requiring  OMB  approval 
under  the  Paperwork  Reduction  Act. 

List  of  Subjects  in  12  CFR  Part  1750 

Capital  classification.  Mortgages. 
Risk-based  capital. 

Accordingly,  for  reasons  set  forth  in 
the  preamble,  the  Office  of  Federal 
Housing  Enterprise  Oversight  proposes 
to  amend  12  CFR  part  1750  as  follows: 

PART  1750-CAPtTAL 

1.  The  authority  citation  for  part  1750 
as  published  at  61  FR  29619,  June  11. 
1996.  continues  to  read  as  follows: 

Anthority:  12  U.S.C.  4513.  4514. 4611. 
4612,  4614,  4618. 

§1750.5    [Removed] 

2.  Remove  §1750.5. 

3.  Amend  §  1750.12  of  part  1750  as 
published  at  61  FR  29620,  June  11, 
1996,  by  revising  paragraph  (a)  to  read 
as  follows: 

11750.12    Proc«dur«s  and  Timing. 

(a)  Each  Enterprise  shall  file  with  the 
Director  a  risk-based  capital  report  each 
quarter,  or  at  such  other  times  as  the 
Director  requires.  The  report  shall 
contain  information  identified  by 
OFHEO  in  written  instructions  to  each 
Enterprise. 
•        •        •        •        • 

4.  Revise  the  Appendix  to  subpart  B 
of  part  1750  as  published  at  61  FR 
29621.  June  11, 1996.  to  read  as  follows: 


Appendix  to  Subpart  B  of  Part  1750— 
Risk-Based  Capital  Test  Methodology 
and  Specifications 


1.0 


1 
1 
1 

2.0 
3.0 


Identification  of  the  Benchmark  Loss 
Experience 

1  Definitions 

2  Data 

3  Prcx:edures 
IdentificaUon  of  a  New  Benchmark  Loss 

Experience 

Computation  of  Risk-Based  Capital 
Level 

3.1  Enterprise  Data 

3.1.1  Overview 

3.1.2  Whole  Loans 

3.1.2.1  Characteristics  Used  to  Create 
Loan  Groups 

3.1.2.2  Loan  Group  Characteristics 

3.1.2.3  Individual  Loan  Data 

3.1.2.4  Single  Family  Mortgage  Portfolio- 
Wide  Information 

3.1.3  Mortgage-Related  Securities 

3.1.3.1  Single  Class  MBS  Issued  by  the 
Enterprises  and  Ginnie  Mae 

3.1.3.2  Derivative  Mortgage  Securities 
Issued  by  the  Enterprises  and  Ginnie 
Mae 

3.1.3.3  Mortgage  Revenue  Bonds  and 
Miscellaneous  Mortgage-Related 
Securities 

3.1.4  Non-Mortgage  Financial 
Instruments 

3.1.5  Operations,  Taxes,  and  Accoimting 

3.1.5.1  Data  Required  to  Calculate  Taxes, 
Operating  Expenses,  and  Dividends 

3.1.5.2  Balance  Sheet  as  of  the  Start  of  the 
Stress  Test 

3.1.6  Other  Off-Balance-Sheet  Guarantees 

3.2  Commitments 

3.2.1  Overview 

3.2.2  Inputs 

3.2.2.1  Loan  data 

3.2.2.2  Interest  Rate  Data 

3.2.3  Procedures 

3.2.4  Output 

3.3  Interest  Rates 

3.3.1  Overview 

3.3.2  Inputs 

3.3.3  Procedures 

3.3.3.1  Identify  Starting  Values 

3.3.3.2  Project  the  Ten- Year  CMT 

3.3.3.3  Project  the  Ten  Other  CMTs 

3.3.3.4  Project  Non-Treasury  Interest 
Rates 

3.3.3.5  Project  Borrowing  Rates 

3.3.4  Output 

3.4  Property  Valuation 

3.4.1  Overview 

3.4.2  Inputs 

3.4.3  Procedures 

3.4.4  Output 

3.5  Mortj^  Performance 

3.5.1  General 

3.5.2  Single  Family  Default  and 
Prepayment 

3.5.2.1  Overview 

3.5.2.2  Inputs 

3.5.2.3  Procedures 

3.5.2.4  Output 

3.5.3  Single  Family  Loss  Severity 

3.5.3.1  Overview 

3.5.3.2  Inputs 

3.5.3.3  Procedures 

3.5.3.4  Output 

3.5.4  MultUamily  De&ult  and 
Prepayment 
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3.5.4.1  Overview 

3.5.4.2  Inputs 

3.5.4.3  Procedures 

3.5.4.4  Output 

3.5.5    Multikmily  Loss  Severity 

3.5.5.1  Overview 

3.5.5.2  Inputs 

3.5.5.3  Procedures 

3.5.5.4  Output 

3.6  Other  Credit  Factors 

3.6.1  Overview 

3.6.2  Input 

3.6.3  Procedures 

3.6.3.1  Identifying  Other  Credit  Factors 

3.6.3.2  Qassiiying  Rating  Categories  in 
the  Stress  Test 

3.6.3.3  Accounting  for  Other  Credit 
Factais 

3.6.4  Output 

3.7  MortgB^  Credit  Enhancements 

3.7.1  Overview 

3.7.2  Inputs 

3.7.2.1  Enterprise  Data  on  Mortgage 
Credit  Enhancements 

3.7.2.2  Public  Rating  Information 

3.7.2.3  Counterparty  Coverage  Reduction 
Information 

3.7.3  Procedures 

3.7.3.1  Classification  of  Credit 
Enhancements 

3.7.3.2  Calculating  Percentage  Coverage 
and  Dollar  Coverage  Amounts: 

3.7.3.3  Calculating  Percent  of  UPB 
Covered  by  Each  Coimterparty  Rating 
Category 

3.7.3.4  Calculating  the  Percent  of  UPB 
Under  Dollar-Denominated  Coverage 

3.7.3.5  Calculating  Coverage  Against 
Credit  Losses 

3.7.4  Output 

3.8  Odier  Off-Balance  Sheet  Guarantees 

3.8.1  Overview 

3.8.2  Input 

3.8.3  Procedures 

3.8.4  Output 

3.9  Cash  Flows 

3.9.1  Whole  Loans 

3.9.1.1  Overview 

3.9.1.2  Inputs 

3.9.1.3  Procedures 

3.9.1.4  Output 

3.9.2  Mort^e-Related  Securities 

3.9.2.1  Overview 

3.9.2.2  Inputs 

3.9.2.3  Procedures 

3.9.2.4  Outpute 

3.9.3  Debt  and  Related  Cash  Flows 

3.9.3.1  Overview 

3.9.3.2  Inputs 

3.9.3.3  Procedures 

3.9.3.4  Output 

3.9.4  Non-Mortgage  Investment  and 
Investment-Linked  Derivative  Contract 
Cash  Flows 

3.9.4.1  Overview 

3.9.4.2  Inputs 

3.9.4.3  Procedures 

3.9.4.4  Output 

3.10  Operations,  Taxes,  and  Accounting 

3.10.1  Overview 

3.10.2  Inputs 

3.10.2.1  Enterprise  Data 

3.10.2.2  Interest  Rates 

3.10.2.3  Outputs  From  Cash  Flow 
Components  of  the  Stress  Test 

3.10.3  Procedures 


3.10.3.1  New  Debt  and  Investments 

3.10.3.2  Dividends 

3.10.3.3  Allowances  for  Loan  Losses  and 
Other  Charge-0& 

3.10.3.4  Opoating  Expenses 

3.10.3.5  Taxes 

3.10.3.6  Accounting 
3.10.4    Output 

3.11  Treatment  of  New  Enterprise 
Activities 

3.12  Calculation  of  the  Risk-Based  Capital 
Requirement 

3.12.1  Overview 

3.12.2  Inputs 

3.12.3  Procedures 

3.12.4  Output 

1.0  Identification  of  the  Bendbnurit  Low 
ExpaiflDoe 

OFHEO  will  use  the  definitions,  data,  and 
methodology  described  below  to  identify  the 
benchmark  loss  experience. 

1.1  Definitions 

The  terms  defined  at  §  1750.11  shall  apply 
for  this  Appendix.  In  addition,  the  term 
Origination  year  means  the  year  in  which  a 
loan  is  originated. 

1.2  Data 

[a]  OFHEO  identifies  the  benchmark  loss 
experience  using  historical  loan-level  data 
required  to  be  submitted  by  each  of  the  two 
Enterprises.  OTHEO's  analysis  is  based 
entirely  on  the  most  current  data  available  on 
conventional,  30-year,  fixed-rate  loans 
secured  by  first  liens  on  single-unit,  owner- 
occupied,  detached  properties.  Detached 
properties  are  defined  as  single  family 
properties  excluding  condominiums, 
planned  urban  developments,  and 
cooperatives.  The  data  includes  only  loans 
that  were  purchased  by  an  Enterprise  within 
12  months  after  loan  origination  and  loans 
fat  which  the  Enterprise  has  no  recourse  to 
the  lender. 

[b]  OFHEO  organizes  the  data  from  each 
Enterprise  to  create  two  substantially 
consistent  date  sets.  OFHEO  separately 
analyzes  defeult  and  severity  date  from  each 
Enterprise.  Default  rates  are  calculated  from 
loan  records  meeting  the  criteria  specified 
above.  Severity  rates  are  calculated  from  the 
subset  of  defaulted  loans  for  which  loss  data 
are  available. 

1.3  Prooedtuef 

1.3.1  Cumulative  10-year  default  rates  for 
each  combination  of  stetes  and  origination 
years  (state/year  combination)  that  OFHEO 
examines  are  calculated  for  each  Enterprise 
by  grouping  all  of  the  Enterprise's  loans 
originated  in  that  combination  of  states  and 
years.  For  origination  years  with  less  than  10 
years  of  loss  experience,  cxmiulative-to-date 
default  rates  are  used.  The  two  Enterprise 
default  rates  are  averaged,  yielding  an 
"average  default  rate"  for  that  stete/year 
combination. 

1.3.2  An  "average  severity  rate"  for  each 
stete/year  combination  is  determined  in  the 
same  manner  as  the  average  default  rate.  For 
each  Enterprise,  the  aggregate  severity  rate  is 
calculated  for  all  loans  in  the  relevant  state/ 
year  combination  and  the  two  Enterprise 
severity  rates  are  averaged. 

1.3.3  The  "loss  rate"  for  any  state/year 
combination  examined  is  calculated  by 


multipljring  the  average  default  rate  for  that 
stete/year  combination  by  the  average 
severity  rate  for  that  combination. 

1.3-4    The  default  and  severity  behavior  of 
loans  in  the  stete/year  combination 
conteining  at  least  2  consecutive  origination 
years  and  contiguous  areas  with  a  totel 
population  equal  to  or  greater  than  5  percent 
of  the  population  of  the  United  Stetes  with 
the  highest  loss  rate  constitutes  the 
benchmark  loss  experience. 

2.0    Identification  of  a  N«w  Bcncfamark 


OFHEO  will  periodically  monitor  available 
date  and  reevaluate  the  benchmark  loss 
experience  using  the  methodology  set  forth 
in  this  Appendix.  Using  this  methodology, 
OFHEO  may  identify  a  new  benchmark  loss 
experience  that  has  a  higher  rate  of  loss  than 
the  benchmark  experience  identified  at  the 
time  of  the  issuance  of  this  regulation.  In  the 
event  such  a  benchmark  is  identified, 
OFHEO  may  incorporate  the  resulting  higher 
loss  rates  in  the  stress  test 

3J0    Computation  of  Riak-Baaad  Capital 
Level 

3.1    Enterprise  Date 
3.1.1    Overview 

[a]  The  stress  test  requires  date  on  all  of  an 
Enterprise's  assets,  liabilities,  stockholders 
equity,  and  off-balance  sheet  obligations,  as 
well  as  the  factors  that  affect  them:  interest 
rates,  house  prices,  rent  growth  rates,  and 
vacancy  rates.  This  section  characterizes 
proprietary  date  of  the  Enterprises  (as 
opposed  to  pubUcly  available  date)  that  are 
necessary  for  the  stress  test,  which  are 
primarily  date  on  Enterprise  portfolios  of 
financial  instruments  and  guarantees  as  of 
the  start  of  the  stress  test.  Date  available  from 
public  sources  that  are  also  necessary  for  the 
stress  test— e.g.,  historical  interest  rates, 
house  price  growth  rates,  and  public 
securities  date  ^ — are  described  in  the 
sections  of  this  Appendix  that  describe  the 
related  components  of  the  stress  test  (e.g.,  the 
Interest  Rate  component).  The  stress  test  uses 
proprietary  and  public  date  directly,  and  also 
uses  values  derived  from  such  date.  The 
derivation  of  these  additional  values  are  also 
explained  in  sections  of  this  Appendix.  All 
date  as  of  the  start  of  the  stress  test 
proprietary  date  of  the  Enterprises  and  public 
date,  are  "starting  position  date." 

[b]  Starting  position  date  include,  for  all 
the  loans  owned  or  guaranteed  by  an 
Enterprise,  as  well  as  securities  and 
derivative  contracts,  the  dollar  balances  of 
these  instrmnente  and  obligations,  as  well  as 
all  characteristics  that  bear  on  their  behavior 
under  stress  test  conditions.  Data  are 
required  for  the  following  categories  of 
instruments  and  obligations: 

•  Mortgages  owned  by  or  underlying 
mortgage-backed  securities  issued  by  the 
Enterprises  ("whole  loans") 

•  Mortgage-related  securities 


'  Data  elements  listed  below  for  non-mortgage 
financial  instruments  are  available  from  public 
sources  for  publicly  traded  securities,  but  are 
proprietary  for  privately  placed  instruments.  In 
particular,  derivative  contracts. 
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•  Non-mortgage-related  securities,  whether 
issued  by  an  Enterprise,  e.g.,  debt,  or  held  as 
investments 

•  Derivative  contracts 

•  Other  off-balance  sheet  guarantees  (e.g., 
guarantees  of  private-issue  securities) 

Id  The  stress  test  also  requires  starting 
position  data  for  "non-cash"  balance  sheet 
items,  such  as  premiums  and  discounts,  that 
affect  pro  forma  financial  statements  through 
the  ten-year  stress  period. 

3.1.2    Whole  Loans 

[a]  Whole  loans  are  individual  single 
bmily  or  multifomily  mortgage  loans.  The 
stress  test  distinguishes  between  whole  loans 
that  the  Enterprises  hold  in  their  investment 


portfolios  (retained  loans)  and  those  that 
underlie  mortgage-backed  securities  (sold 
loans).  Data  are  aggregated  for  loans  with 
similar  portfolio  (retained  or  sold),  risk,  and 
product  characteristics.  The  characteristics  of 
these  "loan  groups"  determine  mortgage 
default,  prepayment,  and  loss  severity  rates, 
and  cash  flows. 

(bj  The  characteristics  that  are  the  basis  for 
loan  groupings  are  called  "classification 
variables"  and  reflect  categories,  e.g.,  fixed 
interest  rate  versus  floating  interest  rate,  or 
identify  a  value  range,  e.g.,  original  loan-to- 
value  ratio  greater  than  80  percent  and  less 
than  or  equal  to  90  percent.  After  the  loans 
are  grouped,  weighted  average  values  for 


characteristics  of  the  loan  group  are 
calculated,  e.g.,  weighted  average  loan 
coupon  (WAC)  and  weighted  average 
remaining  matiuity  (WAM).  Loan  group 
characteristics  are  used  as  inputs  in  section 
3.5,  Mortgage  Performance,  of  this  Appendix 
to  determine  mortgage  performance  (default, 
prepayment,  and  loss  severity)  and  mortgage 
cash  flows. 

3.1.2.1    Characteristics  Used  to  Create  Loan 
Groups 

[a]  Loan  groups  are  formed  based  on  the 
values,  as  of  the  start  of  the  stress  test,  of  the 
relevant  loan  classification  variables  shown 
in  Table  3-1. 
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IVible  3-1.  Classification  Variables  Determining  Loan  Groups 


Classification 
Variable 

Description 

Valves 

Business  Type 

Whedier  the  loan  finances  a  single  fiamily  or 

Single  Family 

multifamily  property 

Multifamily 

Portfolio 

Whether  the  loan  is  in  the  retained  or  the  sold 

Retained  Portfolio 

portfolio 

Sold  Portfolio 

Program 

Whether  the  loan  is  purchased  individually  (cash) 

Cash  with  recourse 

Type' 

or  as  part  of  a  pool  (negotiated),  whether  seHer  is 

Cash  without  recourse 

(multifamily 

re^wnsiUe  fw  any  losses  (recourse),  and  whether 

Negotiated  with  repurchase 

only) 

seller  repurchases  90-day  delinquent  loans  fh>m 

Negotiated  without  repurchase 

securitized  pook 

FHA-insured 

Product  Type 

Defines  loan  terms 

Single  Family 
FHA/VA  Long  Term 

FHA  =  loans  insured  by  the  Federal  Housing 

FHA/VA  Intermediate  Term 

Administration 

30-YR  Fixed-Rale 

VA  =  loans  guaranteed  by  the  Veterans 

20-YR  Fixed-Rate 

Administration 

IS-YR  Fixed-Rate 
Fixed  Other  Intermediate 

"COFT'  =  Federal  Home  Loan  Bank  1 1th  District 

Adjustable  Rate,  Trcas  <  =1  YR 

Cost  of  Funds  Index 

Adjustable  Rate  1-3  YR 
Adjustable  Rate  >  3  YR 

•TPM"  =  Tiered  Payment  Mortgage 

Adjustable  Rate  COH  1  MO 
Adjustable  Rate  COH  2-6  MO 

• 

"GPM"  =  Graduated  Payment  Mortgage 

Adjustable  Rate  COH  >  6  MO 
Adjustable  Rate  Other 
Bi-Weekly30YR 
Bi-Weekly20YR 
Bi-Weekly  IS  YR 
Balloons  S  YR 
Balloons  7  YR 
Balloons  Other 
Second  Lien  Long 
Second  Intermediate 
Steps/TPM/GPM  Long 
Steps/TPM/GPM  Intermediate 

Multifamily: 
FHA-insured 

30-YR  Fixed-Rate 

20-YR  Fixed-Rate 

IS-YR  Fixed-Rate 

Adjustable  Rate 

Balloons  5  Year 

Balloons  7  Year 

Balloons  10  Year 

Balloons  IS  year 

Balloons,  Adjustable  Rate,  IS 

Year 

All  Other  Products 
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Table  3-1.  Classification  Variables  Determining  Loan  Groups  (Continued) 

Classification 

Variable 

Description 

Values 

Origination 

The  year  die  loan  was  originated. 

Year 

Delivery 

The  month  during  the  stress  test  when  an 

Stress  period  mondis  1-6 

Month  (for 

Enterprise  purchases  lo£uis  fulfilling 

loans 

conunitments 

purchased 

during  the 

stress  period) 

Original 

Rado  of  the  original  loan  amount  to  the  original 

0<LTV<=60 

Loan- 

property  value  (for  multifamily  negotiated 

60<LTV<=70 

to- Value  Rado 

program  loans,  this  is  the  LTV  at  the  time  of  loan 

70<LTV<=75 

(LTV)  Class 

acquisidon) 

75<LTV<=80 

80<LTV<=90 

90<LTV<=95 

95<LTV<=100 

100<LTV 

Original 

Original  loan  rate 

0.0<=RATE<1.0 

Coupon  Class 

1.0<=RATE<2.0 

2.0<=RATE<3.0 

3.0<=RATE<4.0 

4.0<=RATE<5.0 

5.0<=RAri:<6.0 

6.0<=RATE<7.0 

7.0<=RATE<8.0 

8.0<=RATE<9.0 

9.0<=RATE<10.0 

10.0<=RATE<I1.0 

11.0<=RATE<12.0 

12.0<=RATE<13.0 

13.0<=RATE<14.0 

14.0<=RATE<15.0 

15.0<=RATE<16.0 

16.0<=RATE<17.0 

17.0<=RATE<18.0 

18.0<=RATE<19.0 

19.0<=RATE<20.0 

20.0<=RATE<21.0 

■ 

21.0<=RATE<22.0 

22.0<=RATE<23.0 

23.0<=RArH<24.0 

24.0<=RATE 
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Table  3-1.  Classification  Variables  Determining  Loan  Groups  (Coattoued) 


Classification 
Variable 


Starting 
Coupon  Class 


Description 


The  loan  rate  at  the  start  of  the  stress  test  (original 
loan  rate  for  loans  fulfilling  commitments)        ^ 


Debt 

Coverage 

Ratio  (DCR) 

Class 

(multifamily 

only) 


Metropolitan 

Statistical 

Area 

(multifamily 

only) 


The  ratio  of  property  net  income  to  debt  service 
as  of  the  date  of  loan  acquisition  for  negotiated 
program  loans;  as  of  the  date  of  loan  origination 
for  all  cash  program  loans 


The  4-digit  Metropolitan  Statistical  Area  (MSA) 
or  Consolidated  Metropolitan  Statistical  Area 
(CMSA)  code  as  defined  by  the  OfRce  of 
Management  and  Budget;  used  to  calculate 
Rental  Rate  Index 


Values 


0.0<=RATE<1.0 

1.0<=RATE<2.0 

2.0<=RArE<3.0 

3.0<=RATE<4.0 

4.0<=RArE<5.0 

5.0<=RArE<6.0 

6.0<=RArE<7.0 

7.0<=RArE<8.0 

8.0<=RArE<9.0 

9.0<=RArE<10.0 

10.0<=RArE<11.0 

11.0<=RArE<12.0 

12.0<=RArE<13.0 

13.0<=RArB<14.0 

14.0<=RArE<15.0 

15.0<=RArE<16.0 

16.0<=RArE<17.0 

17.0<=RArE<18.0 

18.0<=RArE<19.0 

19.0<=RArE<20.0 

20.0<=RArE<21.0 

21.0<=RArE<22.0 

22.0<=RArE<23.0 

23.0<=RATE<24.0 

24.0<=RArE 


1.00  to  1.09 
1.10tol.l9 
1.20  to  1.29 
1.30  to  1.39 
1.40  to  1.49 
1.50  to  1.59 
1.60  to  1.69 
1.70  to  1.79 
1.80  to  1.89 
1.90  to  1.99 
2.00  to  2.49 
2.50  to  3.99 


All  MSA  and  CMSA  codes 
outside  of  MSA 
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I^ble  3-1 .  Classification  Variables  Determining  Loan  Groups  (Continued) 


Classification 
Variable 


Census 
Region  or 
Division 


Description 


The  Census  division  (single  family)  or  Region 
(multifamily)  in  which  the  property  is  located 


Values 


Divisions  (Single  Family) 
East  North  Central 
East  Soudi  Central 
Middle  Atlantic 
Mountain 


New  England 
Pacific 

South  Atlantic 

West  North  Central 

West  South  Central 

Regions  (Multifamily) 
North  Central 

North  East 

South 

West 

Remittance 
Cycle 

The  remittance  cycle  that  applies  to  a  loan  and 
governs  when  payments  are  remitted  by  the 
servicer  to  the  Enterprise  and  by  the  Enterprise  to 
the  investor 

Values  reflect  average  number  of  days  an 
Enterprise  holds  scheduled  principal  and  interest 
payments  (sss.  Cash  Flows:  Whole  Loans  fw 
further  details) 

7  days 
-3  days 
57  days 

'  The  values  shown  reflect  aggregation  of  similar  Enterprise  programs.  Individual  Enterprise  programs 
(subgroups  of  the  values  shown)  are  distinguished  in  the  creation  of  loan  groups;  they  are  not  listed  here 
because  most  of  them  are  Enterprise-specific. 


(b)  All  loans  with  the  same  values  for  each 
of  the  relevant  characteristics  included  in 
Table  3-1  above  comprise  a  single  loan 
group:  for  example,  one  loan  group  would 
include  all  loans  with  the  following 
characteristics: 

•  Single  £amily 

•  Sold  portfolio 

•  30-year  fixed-rate  conventional 

•  Originated  in  1997 

•  LTV  greater  than  75  percent  and  less 
than  or  equal  to  80  percent 


•  Original  coupon  greater  than  or  equal  to 
six  percent  and  less  than  seven  percent 

•  Starting  coupon  (coupon  at  the  start  of 
the  stress  period)  greater  than  or  equal  to  six 
percent  and  less  than  seven  percent 

•  Secured  by  property  located  in  the  East 
North  Central  Census  division 

•  Subject  to  a  remittance  cycle  where 
scheduled  principal  and  interest  payments 
are  held  for  an  average  of  seven  days 


3.1.2.2  Loan  Group  Characteristics 

In  addition  to  the  classification  variables 
used  for  grouping  loans,  the  stress  test 
requires  values  for  characteristics  calculated 
for  the  loans  within  each  group.  All  values 
are  as  of  the  start  of  the  stress  test  Except  as 
indicated  in  the  "Description"  column, 
values  are  averages  for  the  loans  comprising 
a  loan  group,  weighted  by  their  unpaid 
principal  balances  (UPB). 
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Table  3-2.  Loan  Group  Characteristics 


Loan  Group  Characteristic 


Original  Coupon 
Starting  Coupon 


Margin  (ARMs  only) 


Servicing  Fee 


Net  Yield 


Guarantee  Fee  (sold  loans  only) 


Passthrou^  Rate  (Sold  loans 
only) 


Starting  UPB 


Original  LTV 


Original  Term 


Amortization  Term 


Starting  Remaining  Term 


Suurting  MOTtgage  Age 


Debt  coverage  ratio  (DCR)  at 
Acquisition  or  Loan  Origination 
(multifamily  only) 


Description 


Mortgage  coupon  at  loan  origination 


Mortgage  coupon  at  loan  origination  for  loans  fulfilling 
commitments 


Amount  added  to  an  ARM  interest  rate  index  value  to  establish  the 
fiilly  adjusted  rate 


The  amount  paid  to  a  seller/servicer  for  servicing  a  loan,  calculated 
as  a  percentage  of  the  principal  balance,  expressed  in  basis  points 


The  interest  rate  passed  to  an  Enterprise  by  the  lender  (nKMtgage 
coupon  less  servicing  fee) 


Credit  Enhancement  (C.E.) 
Coverage  Type  l'  (single  fiamily 
only) 


Interest  rate  spread  (in  basis  points)  retained  by  Enterprise  as 
payment  for  guarantee  of  mortgage-backed  security  (included  in 
Net  Yield) 


Mortgage  coupon  less  servicing  fee  and  guarantee  fee;  the  rate  of 
interest  passed  through  to  mortgage-backed  seciuity  investors 


The  aggregate  unpaid  principal  balance  of  a  loan  group 


Ratio  of  the  original  loan  amount  to  the  original  property  value  (for 
multifamily  negotiated  program  loans,  this  is  the  LTV  at  the  time  of 
acquisition) 


Original  term  to  maturity  in  months;  e.g.,  360  months  for  30  year 
fully  anxKtizing  loan  or  84  months  for  a  seven-year  balloon  loan 


Original  term,  in  months,  used  to  calculate  scheduled  payments  for 
balloon  loans 


Months  remaining  until  loan  maturity  date 


Months  since  loan  origination 


Ratio  of  property  net  operating  income  to  debt  service  (as  of  loan 
origination  for  cash  program  loans;  as  of  date  of  acquisition  for 
negotiated  program  loans) 


C.E.  Coverage  TVpe  2* 


C.E.  Coverage  lype  3' 


Percent  of  UPB  Under 
Dollar-Denominated  Coverage' 


PMI  coverage  rate,  as  a  percent  of  die  gross  claim  amount 


Loss  coverage  provided  under  unlimited  recourse/repurchase 
agreements,  as  a  percent  of  the  net  loss  amount 


Loss  coverage  provided  by  all  other  types  of  credit  enhancements, 
in  dollars 


Percent  of  loan  group  starting  UPB  covered  by  dollar-denominated 
credit  enhancements 
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Table  3-2.  Loan  Group  Characteristics  (Continued) 


Loan  Group  Characteristic 

Description 

Percent  of  UPB  under  AAA^ 
coverage' 

Percent  of  loan  group  starting  UPB  covered  by  counterparties  rated 
AAA 

Pwcent  of  UPB  under  AA^ 
coverage' 

Percent  of  loan  group  starting  UPB  covered  by  counterparties  rated 
AA 

Percent  of  UPB  under  A^ 
coverage' 

Percent  of  loan  group  starting  UPB  covered  by  counterparties  rated 
A 

Percent  of  UPB  under  BBB^ 
coverage' 

Percent  of  loan  group  starting  UPB  covered  by  counterparties  rated 
BBB 

'  Required  computations  are  described  in  section  3.7,  Mortgage  Credit  Enhancements,  of  this  Appendix. 
^  Rating  categories  are  described  in  section  3.6,  Other  Credit  Factors,  of  this  Appendix. 


3.1.2.3    Individual  Loan  Data 

The  stress  test  requires  data  for  individual 
loans  in  an  Enterprise's  portfolio  in  order  to 
determine  the  characteristics  of  loans  that 
(for  purposes  of  the  stress  test)  fulfUl 
commitiaents  that  are  outstanding  at  the  start 
of  the  stress  period,  and  to  compute  loss 
coverage  provided  by  credit  enhancements 
such  as  private  mortgage  insurance.  These 
data  requirements  are  listed  below. 

3.1.2.3.1    Ck>mmitments  Data 

[a]  To  establish  the  characteristics  of  loans 
that  fulfill  commitments  so  that  they  are 
consistent  with  the  characteristics  of  loans 
securitiied  by  an  Enterprise  that  were 
recently  originated,  data  are  required  for 
loans  that  meet  the  following  criteria: 

•  Single  family 

•  Originated  within  six  months  of  the  start 
date  of  the  stress  test 

•  Securitized 

•  One  of  the  following  product  types: 
1.  30-year  fixed-rate 

2. 15-year  fixed-rate 

3.  One-year  CMT  ARM 

4.  Seven-year  balloon 

[b]  For  these  loans,  the  following  data  are 
required: 

•  Loan  balance  as  of  the  beginning  of  the 
stress  period 

•  Original  LTV 

•  Census  division 
_•  Guarantee  fee 

•  Servicing  fee 

•  Margin  (for  ARM  loans) 

•  Credit  enhancement  data  described  in 
section  3.1.2.3.2,  Credit  Enhancement  Data, 
below 


[c]  The  dollar  amoimt  of  commitments 
outstanding  at  the  start  of  the  stress  test  is 
also  required. 

3.1.2.3.2    Credit  Enhancement  Data 

[a]  To  facilitate  calculation  of  the 
reductions  in  mortgage  credit  losses  due  to 
credit  enhancements,  the  following  data  are 
required  for  all  credit-enhanced  loans,  if  any, 
in  a  loan  group: 

1.  Type  of  moitgage^  credit  enhancement: 

a.  Private  mortgage  insurance 

b.  Recourse 

•  Limited 

•  Unlimited 

c  Indemnification 

•  Limited 

•  Unlimited 

d.  Pool  insurance 

e.  Spread  account 

f.  Collateral  posted  under  collateral  pledge 
agreement 

g.  Cash  account 

2.  Private  mortgage  insurance  coverage 
percent 

3 .  Loan  balance  as  of  the  beginning  of  the 
stress  period 

4.  Public  rating  of  mortgage  insurer 

5.  Public  rating  of  pool  insurer 

6.  Public  rating  of  seller  or  servicer 

[b]  The  following  additional  information  is 
needed  for  each  loan  delivery  contract 
involving  a  spread  account,  collateral 
accotmt,  cash,  limited  recourse  or 
indemnification,  or  pool  insurance  account 
(e.g.,  a  particular  contract  for  the  delivery  of 
SlOO  million  of  loans  may  specify  the 
establishment  of  a  spread  account  as  credit 
enhancement): 

•  Coverage  remaining,  as  of  the  beginning 
of  the  stress  period 


•  Account  balance(s)  at  the  start  of  the 
stress  period 

•  Coverage  expiration  date 

3.1.2.4    Single  Family  Mortgage  Portfolio- 
Wide  Information 

To  reflect  the  difierential  performance  of 
single  family  mortgages  on  investor-owned 
and  owner-occupied  properties,  the  stress 
test  also  requires  data  on  the  percentage  of 
first  lien  mortgages  in  the  combined  retained 
and  sold  portfolios  financing  investor-owned 
properties. 

3.1.3    Mortgage-Related  Securities 

[a]  The  Enterprises  hold  mortgage-related 
securities  as  assets.  These  securities  include 
single  class  and  derivative  mortgage-backed 
securities  (multi-class  and  strip  securities)  . 
issued  by  Fannie  Mae,  Freddie  Mac,  and 
Ginnie  Mae;  mortgage  revenue  bonds  issued 
by  State  and  local  governments  and  their 
instrumentalities;  and  single  class  and 
derivative  mortgage-backed  securities  issued 
by  private  entities.  Most  mortgage-related 
securities  are  collateralized  by  single  family 
mortgages,  others  by  multifomily  mortgages, 
and,  for  the  purposes  of  the  stress  test,  still 
others  by  housing-related  assets  such  as 
manufectvired  housing  loans. 

[b]  The  stress  test  models  the  cash  flows  of 
these  securities  individually.  Enterprise  data 
required  for  this  purpose  are  described 
below. 

3.1.3.1    Single  Class  MBS  Issued  by  the 
Enterprises  and  Ginnie  Mae 

[a]  Table  3-3  provides  Enterprise  data 
regarding  each  MBS  held  in  their  portfolios. 
This  information  is  necessary  for  simulating 
cash  flows  in  the  stress  test 
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Variable 


Pool  Number 


Original  Principal  Balance 


Starting  Principal  Balance 


Table  3-3.  MBS  Input  Variables 


Description 


A  unique  si^-digit  number  assigned  by  the  issuing  Enterprise  to 
identify  an  individual  MBS 


The  pool  balance  at  the  time  of  security  issuance  multiplied  by  the 
Enterprise's  percentage  ownership 


The  pool  balance  as  of  the  start  of  the  stress  test  multiplied  by  the 
Enterprise's  percentage  ownership 
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[bl  The  Enterprises  and  Ginnie  Mae  make 
available  to  the  public  monthly  pool  data  that 
provide  investors  with  information  on 
principal  payments,  as  well  as  extensive  data 
characterizing  individual  MBS  and  their 
underlying  mortgage  pools.  These  data, 
which  are  necessary  to  simulate  MBS  cash 


flows,  are  listed  in  section  3.9.2,  Mortgage- 
Related  Seciuities,  of  this  Appendix. 

3.1.3.2    Derivative  Mortgage  Securities 
Issued  by  the  Enterprises  and  Ginnie  Mae 

[a]  Table  3-4  provides  Enterprise  data 
regarding  REMICs  and  Strips  issued  by  the 


Enterprises  or  Ginnie  Mae.  This  information 
is  necessary  for  determining  associated  cash 
flows. 


Ikble  3-4.  Derivative  Mortgage  Securities  Input  Variables 


Variable 


Series  Identification 


CUSIP  Number 


Original  Principal  (Notional) 
Balance 


Starting  Principal  Balance 


Description 


Unique  identifier  assigned  by  the  issuing  Enterprise  that  identifies  a 
mortgage  derivative  security  transaction  (e.g.,  FHR  1980  for  a 
Freddie  Mac  REMIC) 


Unique  identification  number  assigned  to  debt  securities  assigned 
by  the  Committee  on  Uniform  Security  Identification  Procedures 


The  security  principal  balance  at  issuance  multiplied  by  the 
Enterprise's  percentage  ownership  (may  be  notional  balance  for 
interest-only  security) 


The  security  principal  balance  at  the  start  of  the  stress  test, 
multiplied  by  the  Enterprise's  percentage  ownership  (may  be 
notional  balance  for  interest-only  security) 


Ibl  The  data  in  Table  3-4  identify 
individual  securities  that  are  held  by  the 
Enterprises  in  their  portfolios,  as  well  as  the 
REMIC  or  Strip  transaction  associated  with 
individual  securities.  Public  securities 
disclosure  information  is  the  source  of  data 
on  the  collateral  underlying  the  securities 


(e.g.,  pool  numbers  of  securities  comprising 
collateral  for  a  series  of  securities)  and  the 
rules  governing  security  cash  flows.  [See 
section  3.9.2,  Mortgage-Related  Securities,  of 
this  Appendix.) 


3.1.3.3    Mortgage  Revenue  Bonds  and 
Miscellaneous  Mortgage-Related  Securities 

(a]  Table  3-5  provides  Enterprise  data 
regarding  mortgage  revenue  bonds  and 
private-issue,  mortgage-related  securities 
(MRS).  This  information  is  necessary  for 
determining  associated  cash  flows. 


Tiible  3-5.  Mortgage  Revenue  Bond  and  Other  MRS  Input  Variables 


Variable 


CUSIP  Number 
Original  Principal  Balance 


Starting  Principal  Balance 


Description 


Unique  identification  number  assigned  to  debt  securities 


The  principal  balance  at  the  time  of  purchase  by  the  Enterprise 
multiplied  by  the  Enterprise's  percentage  ownership 


The  principal  balance  at  die  start  of  the  stress  test  multiplies  by  die 
Enterprise's  percentage  ownership  
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[b]  The  data  in  Table  3-5  are  supplemented 
with  public  securities  disclosure  data,  as 
described  in  section  3.9.2,  Mortgage-Related 
Securities,  of  this  Appendix. 
3.1.4    Non-Mortgage  Financial  Instruments 

(a]  Non-mortgage  financial  instruments 
include  debt  securities  issued  to  fund  assets, 
debt  securities  and  preferred  stock  held  as 
assets,  derivatives  contracts  (interest  rate 


swaps,  caps,  and  floors),  and  preferred  stock 
issued  by  an  Enterprise.  Cash  flows  for  non- 
mortgage  financial  instruments  are  simulated 
based  on  their  characteristics.  Although 
information  for  publicly  traded  securities, 
including  most  of  the  Enterprises'  debt 
securities  and  non-mortgage  investments,  is 
available  from  public  securities  disclosure 
documents,  information  on  other  derivative 
contracts  and  non-publicly  traded 


instruments  must  be  obtained  from  the 
Enterprises.  Data  categories  listed  here  apply 
to  both  publicly  traded  and  privately  placed 
instruments.  All  data  are  instrument  specific; 
the  pay-  and  receive-sides  of  swap  contracts 
are  treated  as  separate  instruments.  Table  3- 
6  provides  basic  information  about  non- 
mortgage  financial  instruments  input 
variables,  as  follows: 


Ikble  3-6.  Non-Mortgage  Financial  Instruments  Input  Variables 


Variable 

Description 

Issue  Dale 

First  setdement  date  for  this  instrument 

Face/Notional  Amount 

The  face  amount  of  a  security  or  nodonal  amount  of  a  derivative 
contract 

Principal/Notional  Factor 

Factor  representing  proportion  of  original  principal  or  notional    . 
amount  that  is  outstanding  at  start  of  stress  test 

Coupon 

Current  interest  rate 

Index 

Interest  rate  index  to  which  interest  payments  are  tied 

Spread 

The  amount  that  is  added  or  subtracted  itom  an  interest  rate  index 
to  calculate  the  coupon  rate  for  floating  rate  instruments 

Index  Multiplier 

A  constant  multiplier  used  in  variable  interest  rate  formula 

Payment  Frequency 

Frequency  with  which  payments  are  made 

Accrual  Method 

The  convention  used  for  calculating  interest 

Maturity  Date 

The  date  on  which  die  instrument  matures 

Remaining  Term 

Number  of  months  until  an  instrument  matures 

Call  (CancellationVPut  Date 

The  first  date  on  which  the  instnmient  may  be  called  (cancelled)  or 
put 

Call/Put  Strike  Price 

The  price  at  which  the  call  or  put  option  may  be  exercised 

Floor  Rate 

The  minimum  coupon  for  a  variable  rate  security 

Cap  Rate 

The  maximum  allowable  coupon  rate  for  a  variable  rate  security 

C^p/Floor  Strike  Price 

Used  for  cap  and  floor  instruments  to  indicate  the  interest  rate  at 
which  this  instrument  begins  paying 

Pay/Receipt  Code 

Code  that  identifies  whether  it  is  a  payment  or  a  receipt 

Instrument  I.D. 

Links  pay  and  receive  sides  of  swaps 

Swap  Reference 

Links  mortgage-linked  derivative  to  reference  security  (e.g.,  when 
changing  principal  balance  of  a  specific  security  is  also  notional 
amount  of  swap) 

Original  Discount 

Discount  from  par  represented  by  purchase  price  of  security  (e.g., 
price  of  99.0  equates  to  discount  of  1 .0) 

Counterparty  Identification 

Uniquely  identifies  the  counterparty  to  a  derivative  agreement 

Public  Radng  of  Counterparty  or 
Security 

Credit  rating  of  counterparty  or  security  (if  applicable),  as  issued  by 
a  nationally  recognized  statistical  rating  agency 
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[b]  Occasionally,  instruments  have 
complex  or  non-standard  features,  and  cash 
flows  cannot  be  computed  using  the  basic 
data  listed  above.  In  these  cases  the  accurate 
modeling  of  cash  flows  requires  additional 
information,  such  as  amortization  schedules, 
interest  rate  coupon  reset  formulas,  and  the 
terms  of  European  call  options,  which  is 
obtained  from  the  Enterprises  (and  is 
included  in  public  securities  disclosure 
materials  for  publicly  offered  securities). 

3.1.5    Operations,  Taxes,  and  Accounting 

The  stress  test  determines  how  much  total 
capital  an  Enterprise  must  hold  at  the  start 
of  the  stress  test  so  that  total  capital  never 
fialls  below  zero  during  the  stress  period.  To 
accomplish  this  objective,  projected  cash 
flows  for  Enterprise  financial  instruments 
must  be  supplemented  by  projected  operating 
expenses,  taxes,  and  capital  distributions.  All 
of  these  must  be  recorded  in  pro  forma 
financial  statements  in  order  to  determine  an 
Enterprise's  total  capital  for  each  month  of 
the  stress  period.  Thus,  complete  information 
on  the  Enterprise  balance  sheet  as  of  the  start 
of  the  stress  period  is  required.  The  necessary 
information  is  listed  in  section  3.1.5.1,  Data 
Required  to  Calculate  Taxes,  Operating 
Expenses,  and  Dividends,  below. 

3.1.5.1  Data  Required  to  Calculate  Taxes, 
Operating  Expenses,  and  Dividends 

The  following  Enterprise  data  are 
necessary  to  calculate  taxes,  operating 
expenses,  and  dividends: 

•  Operating  expenses  (e.g.,  administrative 
expenses,  salaries  and  benefits,  professional 
services,  projjerty  costs,  equipment  costs)  for 
the  quarter  prior  to  the  beginning  of  the  stress 
test 

•  Earnings  before  income  taxes  and 
provision  for  income  taxes  for  the  three  years 
prior  to  the  beginning  of  the  stress  period 

•  Year-to-date  income  before  taxes  and 
provision  for  income  taxes 

•  Dividend  payout  ratio  for  the  four 
quarters  prior  to  the  beginning  of  the  stress 
period 

•  Minimimi  capital  requirement  as  of  the 
beginning  of  the  stress  period 

3.1.5.2  Balance  Sheet  as  of  the  Start  of  the 
Stress  Test 

The  data  are  necessary  to  create  Enterprise 
balance  sheets  as  of  the  start  of  the  stress 
period  are  described  below. 

1.  Balances  for  all  instruments  for  which 
the  stress  test  calculates  cash  flows.  These 
are  included  with  data  the  Enterprises 
provide  for  cash  flow  calculations.  Balances 
are  required  for: 

•  Whole  loans 

•  Mortgage-related  securities 

•  Non-mortgage  investments  and 
investment-linked  derivative  contracts 

•  Debt  and  related  cash  flows 

2.  Additional  starting  position  balances: 

•  Amounts  required  to  reconcile  starting 
position  balances  from  cash  flow  components 
of  the  stress  test  with  an  Enterpri^'s  balance 
sheet  (for  example,  differences  between 
actual  and  estimated  loan  prepayments 
during  the  last  few  days  in  the  month) 

•  Cash 

•  Low  income  housing  tax  credit 
investments 


•  Unamortized  balances  of  premiums, 
discounts,  and  fees  from  the  acquisition  of 
retained  loans  and  mortgage-related 
securities  at  other  than  par  value 

•  Allowances  for  loan  losses 

•  Accrued  interest  receivable  on  retained 
loans,  mortgage-backed  securities,  mortgage- 
linked  derivatives,  and  non-mortgage 
investments 

•  Amounts  receivable  frtjm  Index  Sinking 
Fund  Debentures,  currency  swaps,  fees, 
income  taxes,  and  other  accounts  receivable 

•  Real  estate  owned  (REO) 

•  Fixed  assets 

•  Clearing  accounts 

•  Unamortized  premiums,  discounts,  and 
fees  related  to  debt  securities 

•  Unamortized  balances  related  to  the  sold 
portfolio 

•  Deferred  balances  related  to  liability- 
linked  derivatives 

•  Accrued  interest  payable 

•  Principal  and  interest  payable  to 
mortgage  security  investors 

•  Other  liabilities,  including  payables  from 
currency  swaps,  escrow  deposits  income 
taxes 

•  Dividends  payable 

•  Components  of  stockholder's  equity  (i.e., 
conunon  stock,  preferred  stock,  paid-in 
capital,  retained  earnings,  treasury  stock,  and 
unrealized  gains  and  losses  on  available-for- 
sale  securities) 

3.1.6    Other  Off-Balance-Sheet  Guarantees 

In  addition  to  the  MBS  they  issue,  the 
Enterprises  guarantee  other  securities.  The 
stress  test  does  not  simulate  the  cash  flows 
associated  with  these  guarantees,  but  it  does 
calculate  an  incremental  capital  requirement 
for  them.  This  calculation  requires  Enterprise 
information  on  the  sum  of  the  outstanding 
balances  of  all  tax-exempt  multifomily 
housing  bonds,  single-family  whole-loan 
REMICs,  multifamily  whole-loan  REMICs, 
and  similar  instruments  or  obligations  as  of 
the  beginning  of  the  stress  period  (excluding 
all  guarantees  of  securities  where  100  percent 
of  collateral  is  insured  by  FHA  or  guaranteed 
by  VA).2 
3.2    Commitments 

3.2.1    Overview 

The  Enterprises  make  contractual 
commitments  to  their  customers  to  purchase 
or  securitize  mortgages.  The  stress  test 
provides  for  deliveries  of  mortgages  under 
the  commitments  that  exist  at  the  start  of  the 
stress  period.  It  also  determines  all  of  the 
relevant  characteristics  of  these  mortgages  by 
reference  to  the  characteristics  of  the 
mortgages  securitized  by  the  Enterprise  that 


^  These  include:  (1)  Any  guarantee,  pledge, 
purchase  arrangement,  or  other  obligation  or 
commitment  provided  or  entered  into  by  an 
Enterprise  with  respect  to  multifamily  mortgages  to 
provide  credit  enhancement,  liquidity,  interest  rate 
support,  and  other  guarantees  and  enhancements 
for  revenue  bonds  issued  by  a  state  or  local 
government  unit  (including  a  housing  finance 
agency]  or  other  bond  issuer;  and  (2)  all  off-balance- 
sheet  obligations  of  an  Enterprise  that  are  not 
mortgage-backed  securities  or  substantially 
equivalent  instruments  and  that  are  not 
resecuritized  mortgage-backed  securities,  such  as 
real  estate  mortgage  investment  conduits  or  similar 
rasecuritizad  instruments.  See  12  CFR  1750.2. 


were  originated  in  the  six  months  preceding 
the  start  of  the  stress  period.  Based  on  this 
information,  the  Commitments  comp)onent  of 
the  stress  test  creates  loan  groups  with 
coupon  rates  that  vary  based  upon  the 
interest  rate  scenario.  These  loan  groups  are 
added  to  the  Enterprise's  sold  portfolio  and 
the  stress  test  projects  their  performance 
during  the  stress  period.  In  the  down-rate 
scenario,  the  stress  test  provides  that  100 
percent  of  the  mortgages  specified  in  the 
commitments  are  delivered.  In  the  up-rate 
scenario,  75  percent  are  delivered.  Loans  are 
delivered  over  the  first  three  months  of  the 
stress  period  in  the  dovra-rate  scenario  and 
the  first  six  months  in  the  up-rate  scenario. 

3.2.2    Inputs 

The  stress  test  uses  two  sources  of  data  to 
determine  the  characteristics  of  the 
mortgages  delivered  under  commitmenS. 
One  is  information  from  the  Enterprises  on 
-  commitments  outstanding  at  the  start  of  the 
stress  period  and  deliveries  of  loans 
originated  in  the  six  months  preceding  the 
start  of  the  stress  period  {See  section  3.1.2, 
Whole  Loans,  of  this  Appendix).  The  other  is 
interest  rate  series  generated  by  the  Interest 
Rates  component  of  the  stress  test  [See 
section  3.3,  Interest  Rates,  of  this  Appendix). 

3.2.2.1  Loan  Data 

[a]  To  determine  the  total  dollar  amount  of 
mortgages  that  will  be  delivered  under 
commitments  during  the  course  of  the  stress 
period,  the  Enterprises  are  required  to 
provide  the  total  dollar  amount  of  all 
commitments  outstanding  to  purchase  or 
securitize  mortgages  at  the  start  of  the  stress 
period.  In  addition,  to  determine  the 
composition  of  mortgages  delivered  to  fulfill 
commitments,  the  stress  test  identifies  loans 
that  meet  all  of  the  following  criteria: 

•  Business  type-single  family 

•  Origination  date-within  six  months  of 
the  start  date  of  the  stress  test 

•  Portfolio  type-securitized 

•  Product  type-one  of  the  following: 
1.  30-year  fixed-rate 

2. 15-year  fixed-rate 

3.  One-year  CMT  ARM 

4.  Seven-year  balloon 

[b]  For  the  selected  loans,  the  following 
loan-level  information  are  required: 

•  Starting  UPB 

•  Original  LTV 

•  Census  division 

•  Guarantee  fee 

•  Margin  (for  ARM  loans) 

•  Servicing  fee 

3.2.2.2  Interest  Rate  Data 

The  stress  test  uses  the  following  interest 
rate  series,  generated  by  the  Interest  Rates 
component,  [See  section  3.3,  Interest  Rates, 
of  this  Appendix)  for  the  first  12  months  of 
the  stress  period: 

•  One-year  CMT  rate 

•  Conventional  30-year  fixed-rate  mortgage 
rate 

•  Conventional  15-year  fixed-rate  mortgage 
rate 

•  Seven-year  balloon  mortgage  rate  ^ 


'The  stress  text  assumes  that  mortgage  interest 
rates  on  s«ven-year  balloon  mortgages  are  SO  basis 

Continuad 
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3.2.3    Procedures 

[a]  Based  on  the  characteristics  of  the 
mortgages  securitized  by  the  Enterprise  that 
were  originated  in  the  six  months  preceding 
the  start  of  the  stress  period  and  the  interest 
rate  projections  in  the  stress  period,  the  stress 
test  determines  all  of  the  relevant 
characteristics  of  the  loans  delivered  under 
the  commitments  that  exist  at  the  start  of  the 
stress  test.  Using  this  information  and  the 
classification  variables-business  type, 
portfolio  type,  product  type,  original  loan-to- 
value  ratio,  and  Census  division,  the  stress 
test  creates  loan  groups  for  commitments  in 
the  same  manner  as  loan  groups  are  created 
for  other  loans  (specified  in  section  3.1.2, 


Whole  Loans,  of  this  Appendix).  One 
exception  is  that  the  stress  test  uses  an 
additional  classification  variable — delivery 
month — to  fonn  subgroups  within  each 
commitment  loan  group.  This  variable  is 
used  to  create  origination  dates,  which  are 
the  same  as  delivery  dates  for  these  loan 
groups.  The  procedures  to  create 
commitment  loan  groups  are  as  follows. 

1.  Establish  the  values  for  classification 
variables — ^business  type,  portfolio  type, 
product  type,  original  loan-to-value  ratio,  and 
Census  division  as  defined  in  section  3.1, 
Enterprise  Data,  of  this  Appendix. 

2.  Aggregate  the  loan-level  information  for 
the  mortgages  identified  above  into  loan 
groups  by  the  classification  variables. 


3.  Concurrently  with  step  2,  compute  total 
starting  UPB,  the  UPB  weighted  average 
Original  LTV,  Servicing  fee.  Guarantee  fee, 
and  Margin  (for  ARM  loans}  for  each  loan 
group. 

4.  Using  loan  group  information  from  step 
3,  calculate  the  percent  of  total  balance  of  all 
conunitment  loan  groups  for  each  loan  group 
as  follows: 

%  of  total  balance  =  total  starting  UPB  for  the 
loan  group  (from  step  3  above)  +  total 
starting  UPB  for  all  commitment  loan 
groups  added  together 

5.  For  each  loan  group,  set  the  loan  term 
and  amortization  period  as  shoMm  in  Table 
3-7. 


Ikble  3-7.  Loan  Term  and  Amortization  Period 


Product  lype 

Loan  term 

Amortization 
Period 

30  YR  Fixed-rate 

360  MO 

360  MO 

15  YR  Fixed-rate 

180  MO 

180  MO 

ARM 

360  MO 

360  MO 

7  YR  Balloon 

84  MO 

360  MO 

6.  For  each  loan  group,  set  remittance  cycle 
to  the  shortest  available  option  for  the 
Enterprise. 

(b]  Procedures  for  adding  subgroup 
characteristics  to  each  loan  group  are 
described  below. 


1.  Establish  values  for  the  subgroup 
classification  variable — delivery  month  using 
percentages  from  Table  3-B,  and  divide  each 
loan  group  into  subgroups,  one  for  each 
delivery  month.  Three  subgroups  are  created 
in  the  down-rate  scenario,  and  six  subgroups 
are  created  in  the  up-rate  scenario. 


2.  The  total  starting  UPB  for  the  subgroup 
is  calculated  as  follows:  subgroup  balance  s 
total  dollar  amount  of  conomitments 
outstanding  x  %  of  total  balance  of  the 
subgroup  (from  step  4  above)  x  Percent 
delivered  in  that  delivery  month  (from  Table 
3-8). 


Tible  3-8.  Monthly  Deliveries  as  a  Percentage  of  Commitments  Outstanding 


Delivery 
month 

Up-Rate 
Scenario 

Down-Rate 
Scenario 

1 

18.75% 

62.50% 

2 

18.75% 

25.00% 

3 

12.5% 

12.50% 

4 

12.5% 

0.00% 

5 

6.25% 

0.00% 

6 

6.25% 

0.00% 

Total' 

75% 

100% 

'  In  the  down-rate  scenario,  100  percent  of  outstanding 
commitments  will  be  delivered.  In  the  up-rate  scenario,  75 
percent  of  outstanding  commitments  will  be  delivered. 

3.  Set  the  original  coupon  rate  and  starting  coupon  rate  (as  of  delivery  date)  for  each  subgroup  as  set  forth  in  Table  3-9. 


points  less  than  30-year  conventional  mortgage 


rates  in  the  down-rate  environment,  and  equal  to 
the  30-year  rate  in  the  up-rate  environment. 
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Tible  3-9.  Original  and  Starting  Coupon  Rates  for  Commitment  Loan  Groups 


Product  lype 

Original  and  Starting  Coupon  Rate  (as  of  ddivery  date) 

30  YR  Fixed-rate 

Conventional  30-year  mortgage  rate 

15  YR  Fixed-rate 

Conventional  IS-year  mortgage  rate 

ARM 

One-year  T-bill  rate  +  weighted  average  margin  for  the  loan 
group 

7  YR  Balloon 

Down-rate  scenario:  Conventional  30-year  mortgage  rate  - 
50  basis  points;  Up-rate  scenario;  Conventional  30-year 
mortgage  rate 

4.  Based  on  the  original  coupon  rate  and 
starting  coupon  rate  set  for  the  subgroup  in 
step  3,  assign  the  subgroup  with  original 
coupon  rate  class  value  and  starting  coupon 
rate  class  value  as  defined  in  section  3.1.2, 
Whole  Loans,  of  this  Appendix. 

5.  Set  the  origination  year  and  month  of  the 
subgroup  by  adding  the  delivery  month  to 
the  starting  date  of  the  stress  period. 

^.  Set  the  age  of  the  subgroup  in  the  stress 
period  to  the  number  of  months  elapsed  in 
the  stress  period  minus  the  delivery  month. 
Set  the  remaining  term  of  the  subgroup  to  the 
amortization  term  minus  the  age  of  the 
subgroup. 

7.  Set  the  net  yield  of  the  subgroup  to  the 
starting  coupon  rate  minus  the  servicing  fee. 

8.  Set  the  passthrough  rate  of  the  subgroup 
to  the  net  yield  minus  the  guarantee  fee. 

3.2.4    Output 

[a]  The  output  of  the  Qnnmitment 
component  of  the  stress  test  is  data  for  a  set 
of  loan  subgroups  that  are  virtually  identical 
to  loan  groups  created  for  loans  on  the  books 
of  business  of  the  Enterprises  at  the  start  of 
the  stress  test,  except  that  an  additional 
classification  variable,  delivery  month,  is 
used  to  supplement  origination  year  for  each 
stdigroup  of  commitment  loans.  This 


additional  information  tells  when  the 
mortgages  in  that  particular  subgroup  are 
delivered  to  the  Enterprise. 

[b]  The  data  for  loan  subgroups  created  by 
the  Commitments  component  of  the  stress 
test  allows  the  stress  test  to  project  the 
defoults,  losses,  prepayments,  scheduled 
amortization,  interest  payments,  guarantee 
fee  income,  and  float  income  for  loans 
purchased  under  commitments  for  the  ten- 
year  stress  period. 

3.3    Interest  Rates 
3.3.1    Overview 

The  1992  Act  specifies  changes  in  the  ten- 
year  constant  maturity  Treasury  yield  (CMT) 
for  the  two  interest  rate  scenarios  of  the  stress 
test  It  further  states  that  yields  of  Treasury 
instruments  with  other  maturities  will 
change  relative  to  the  ten-year  CMT  in 
patterns  that  are  reasonably  related  to 
historical  experience.  The  Interest  Rates 
component  of  the  stress  test  projects  these 
Treasury  yields  as  well  as  other  interest  rate 
indexes  that  are  needed  to  calculate  cash 
flows,  to  simulate  mortgage  performance  for 
mortgages  and  other  financial  instruments, 
and  to  calculate  the  risk-based  capital 
requirement  The  Interest  Rates  component 
produces  values  for  the  interest  rates  and 


indexes  for  the  starting  date  of  the  stress  test 
and  for  each  of  the  120  months  in  the  stress 
period.  The  process  for  determining  interest 
rates  can  be  divided  into  five  steps.  First 
identify  values  for  the  necessary  interest  rates 
and  indexes  on  the  starting  date.  Second, 
project  the  ten-year  CMT  for  each  month  of 
the  stress  period  as  specified  in  the  1992  Act 
Third,  project  the  one-,  two-,  three-,  and  six- 
month  Treasury  yields  and  the  one-,  two-, 
three-,  five-,  20-and  30-year  CMTs.«  Fourth, 
project  non-Treasury  indexes  and  interest 
rates.  Fifth,  project  borrowing  rates  for  the 
Enterprises. 

3.3.2    Inputs 

Projecting  interest  rates  and  indexes  in  the 
stress  test  requires  initial  values  as  of  the 
start  date  of  the  stress  test  Initial  values  for 
the  stress  test  are  the  averages  of  the  values 
for  the  month  preceding  the  start  of  the  stress 
period.  Additional  months  of  historical  data 
are  input  to  the  stress  test  in  order  to  project 
interest  rates  other  than  the  ten-year  CMTs 
during  the  stress  period  The  historical  data 
input  for  non-Treasury  interest  rate  indexes 
are  listed  in  Table  3-12.  Table  3-10  below 
contains  a  list  and  a  description  of  the 
interest  rates  and  indexes  input  to  the  stress 
test. 


*  For  ease  of  discussion,  all  of  the  Treasury  yields 
ire  refaned  to  as  CMTs. 
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Table  3-10.  Interest  Rate  and  Index  Inputs  for  the  Interest  Rates  Component 


Interest  Rate 
Variable 

Source 

Description 

1  MO  Treasury  Bill 

Bank  of  America,  San 
Francisco 

One-Month  Treasury  bill  yield,  monthly  average  of 
daily  rate,  secondary  market,  bond-equivalent  yield 

2  MO  Treasury  Bill 

Bank  of  America,  San 
Francisco 

Two-Mondi  Treasury  bill  yield,  mondily  average  of 
daily  rate,  secondary  market,  bond-equivalent  yield 

3  MO  Treasury  Bill' 

Federal  Reserve  H.15 
Release 

Tbree-monUi  Treasury  bill  yield,  monthly  average  of 
daily  rates,  secondary  market,  bond-equivalent  yield 

6  MO  Treasury  Bill' 

Federal  Reserve  H.15 
Release 

Six-month  Treasury  yield,  monthly  average  of  daily 
rates,  secondary  market,  bond-equivalent  yield 

lYRCMT 

Federal  Reserve  H.15 
Release 

One-year  constant  maturity  Treasury  yield,  monthly 
average  of  daily  rates,  bond-equivalent  yield 

2YRCMT 

Federal  Reserve  H.15 
Release 

Two-year  constant  maturity  Treasury  yield,  monthly 
average  of  daily  rates,  bond-equivalent  yield 

3YRCMT 

Federal  Reserve  H.15 
Release 

Three-year  constant  maturity  Treasury  yield,  monthly 
average  of  daily  rates,  bond-eouivalent  yield 

5YRCMT 

Federal  Reserve  H.15 
Release 

Five-year  constant  maturity  Treasury  yield,  monthly 
average  of  daily  rates,  bond-equivalent  yield 

lOYRCMT 

Federal  Reserve  H.15 
Release 

Ten-year  constant  maturity  Treasury  yield,  monthly 
average  of  daily  rates,  bond-equivalent  yield 

20YRCMT 

Federal  Reserve  H.15 
Release 

Twenty-year  constant  maturity  Treasury  yield,  monthly 
average  of  daily  rates,  boml-equivalent  yield 

30YRCMT 

Federal  Reserve  H.15 
Release 

Thirty-year  constant  maturity  Treasury  yield,  monthly 
average  of  daily  rates,  bond-equivalent  yield 

Overnight  Federal 
Funds 

Dow  Jones  Telerate 
and  Federal  Reserve 
Bank  of  New  York 

Overnight  effective  Federal  funds  rate,  monthly  average 
of  daily  rates,  bond-equivalent  yield 

7-day  Federal  Funds 

Reuters  America 

Seven-day  Federal  funds  rate,  monthly  average  of  daily 
rates,  bond-equivalent  yield 

180-day  Federal 
Funds 

Reuters  America 

One  hundred  and  eighty-day  Federal  funds  rale, 
monthly  average  of  daily  rates,  bond-equivalent  yield 

CoDvendonal 
Mortgage  Rate 

Federal  Reserve  H.15 

FHLMC  (Freddie  Mac)  contract  interest  rates  on 
comnutments  for  fixed-rate  first  mortgages,  monthly 
average  of  weekly  rates 

FHLB  11*  District 
Cost  of  Funds 

Federal  Home  Loan 
Bank  of  San  Francisco 

1 1*  District  (San  Francisco)  weighted  average  cost  of 
funds  for  savings  and  loans,  monthly 
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TbUe  3-10.  Interest  Rate  and  Index  Inputs  for  the  Interest  Rates  Component  (Contiiiued) 


Interest  Rate 
Variable 

Source 

Description 

15  YR  fixed-rate 
mortgage 

Dow  Jones  Telerate 

Fifteen-year,  fixed-rate  mortgage,  commitments  for 
delivering  in  0-10  days,  monthly  average  of  daily  rates 

7  YR  balloon 
mortgage 

N/A 

Seven-year  balloon  mortgage,  equal  to  the  conventional 
mortgage  rate  in  the  up  case  and  the  conventional 
mortgage  rate  less  50  bp  in  the  down  case 

'  The  three-month,  six-month,  and  one-year  Treasury  rates  are  used  to  determine  the  historical  relationship 
between  the  ten-year  CMT  and  the  ten  other  CMTs  and  to  estimate  ARIMAs,  both  of  which  are  discussed 
later  in  this  section;  however,  the  referenced  source  is  used  to  determine  historical  relationships,  while  the 
source  used  for  ARIMA  estimations  is  Bank  of  America,  DRI/McGraw  Hill. 


3.3.3    Procedures 

3.3.3.1  Identify  Starting  Values 

The  starting  values  for  all  of  the  interest 
rates  and  indexes  listed  in  Table  3-10  are 
their  daily  averages  during  the  month 
preceding  the  start  of  the  stress  test. 

3.3.3.2  Project  the  Ten-Year  CMT 

The  1992  Act  specifies  that  the  stress  test 
be  based  on  increases  or  decreases  in  the  ten- 
year  CMT,  whichever  would  require  more 
capital.  The  ten-year  CMT  increases  or 
decreases  during  the  first  year  of  the  stress 
period  and  remains  at  that  level  for  the 
remainder  of  the  stress  period.  The  1992  Act 
further  specifies  how  the  increases  and 
decreases  in  the  ten-year  CMT  are 
determined. 

3.3.3.2.1    Down-Rate  Scenario 

[a]  To  determine  the  ten-year  CMT  in  the 
down-rate  scenario,  the  stress  test  first 
computes  the  average  of  the  ten-year  CMT  for 
the  nine  months  prior  to  the  start  of  the  stress 
test,  and  subtracts  600  basis  points;  and 
second,  computes  the  average  yield  of  the 
ten-year  CMT  for  the  36  months  prior  to  the 
start  of  the  stress  test,  and  multiplies  by  60 
percent. 

(b)  The  ten-year  CMT  in  the  down-rate 
scenario  is  decreased  to  the  lesser  of  these 


two  yields  unless  that  yield  is  less  than  50 
percent  of  the  average  for  the  nine  months 
preceding  the  start  date.  In  that  case,  the  ten- 
year  CMT  decreases  50  percent  of  the  nine- 
month  average  described  above. 

[cl  Once  the  ten-year  CMT  for  the  down- 
rate  scenario  is  determined,  the  stress  test 
decreases  the  ten-year  CMT  £rom  the  value  as 
of  the  start  of  the  stress  period  to  this  level 
in  equal  increments  over  the  first  twelve 
months  of  the  stress  period.  The  ten-year 
CMT  remains  at  this  level  for  the  remaining 
nine  years  of  the  stress  period. 

3.3.3.2.2    Up-Rate  Scenario 

[a]  To  determine  the  ten-year  CMT  in  the 
up-rate  scenario,  the  stress  test  first  computes 
the  average  for  the  ten-year  CMT  the  nine 
months  prior  to  the  start  of  the  stress  test, 
and  adds  600  basis  points;  and  second, 
computes  the  average  for  the  ten-year  CMT 
for  the  36  months  prior  to  the  start  of  the 
stress  test,  and  multiplies  by  160  percent. 

[bl  The  ten-year  CMT  in  the  up-rate  case 
is  equal  to  the  greater  of  these  two  rates 
unless  that  yield  is  greater  than  175  percent 
of  the  average  for  the  nine  months  preceding 
the  stress  period.  In  that  case,  the  ten-year 
CMT  increases  to  175  percent  of  the  nine- 
month  average. 


Id  Once  the  ten-year  CMT  for  the  up-rate 
scenario  is  determined,  the  stress  test 
increases  the  ten-year  CMT  from  the  value  as 
of  the  start  of  the  stress  period  to  this  level 
in  equal  increments  over  the  first  twelve 
months  of  the  stress  period.  The  ten-year 
CMT  remains  at  this  level  for  the  remaining 
nine  years  of  the  stress  period. 

3.3.3.3    Project  the  Ten  Other  CMTs 

In  the  third  step,  yields  for  the  one-,  two- 
,  three-and  six-month  and  the  one-,  two, 
three-,  five-,  20-and  30-year  CMTs  are 
projected. 

3.3.3.3.1    Down-Rate  Scenario 

[a]  In  the  down-rate  scenario,  the  ten  other 
CMTs  are  calculated  by  first  computing  the 
long-term  averages  for  the  ten-year  CMT  and 
each  of  the  ten  CMTs,  and  then  computing 
the  ratios  of  the  ten-year  CMT  long-term 
average  to  the  ten  other  CMT  long-term 
averages.  The  long-term  averages  are 
calculated  over  the  period  frt>m  May,  1986, 
through  April,  1995.  These  are  presented  in 
Table  3-11  below.  The  stress  test  multiplies 
the  ten-year  CMT  for  the  last  nine  years  of 
the  stress  test  by  the  appropriate  ratio  to 
create  the  six  other  CMTs  for  the  last  nine 
years  of  the  stress  test 
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Tible  3-11.  Ratios  of  the  10- Year  CMT  to  Ten  Other  CMTs 


CMTs 

Ratio 

IMO/IOYR 

0.68271 

- 

2MO/10YR 

0.71825 

3MO/10YR 

0.73700 

6MO/10YR 

0.76697 

1  YR/IOYR 

0.79995 

2YR/10YR 

0.86591 

3YR/10YR 

0.89856 

5YR/10YR 

0.94646 

20YR/10YR 

1.06246 

30YR/10YR 

1.03432 

lb)  In  the  first  twelve  months  of  the  stress 
period,  the  ten  other  CMTs  are  computed  in 
a  manner  similar  to  the  calculation  of  the  ten- 
year  CMT  for  that  period.  From  its  value  at 
the  start  of  the  stress  test,  each  of  the  ten 
other  CMTs  is  decreased  in  equal  steps  in 
each  of  the  first  twelve  months  of  the  stress 
period  until  it  reaches  the  appropriate  level 
for  the  nine  remaining  years  of  the  stress  test. 

3.3.3.3.2    Up-Rate  Scenario 

In  the  up-rate  scenario,  the  six  other  CMTs 
are  equal  to  the  ten-year  CMT  in  the  last  nine 


years  of  the  stress  test.  Each  of  the  six  other 
CMTs  is  increased  in  equal  increments  over 
the  first  twelve  months  of  the  stress  test  until 
it  equals  the  ten-year  CMT. 
3.3.3.4    Project  Non-Treasury  Interest  Rates 

(a)  Table  3-12  presents  the  equations  for 
projecting  the  non-Treasury  interest  rates  for 
each  month  of  the  stress  test.  These  equations 
were  developed  using  the  percentage  spread 
between  the  non-Treasury  interest  rate  and 
the  CMT  with  the  same  or  similar  maturity 
over  a  historical  period  ^  and  an  ARIMA 


procedure  (Autoregressive  Integrated  Moving 
Average).*  The  stress  test  applies  these 
equations  to  forecast  the  spreads  between 
each  non-Treasury  interest  rate  and  the  CMT 
from  which  it  is  estimated  for  the  120  months 
of  the  stress  period.  Finally,  the  stress  test 
converts  the  projected  values  for  the 
proportional  spreads  into  rate  and  index 
levels.  As  used  here,  the  percentage  spread 
for  the  three-month  LIBOR  rate,  for  example, 
is: 


( 3-month  LIBOR  rate  -  3-month  Treasury  Yield ) 
3-month  Treasury  Yield 


[b]  In  Table  3-12,  equations  are  grouped 
according  to  the  Treasury  maturity  against 
which  the  spread  was  calculated.  For 


example,  the  first  group's  spread  was 
computed  against  the  one-month  Treasury 
yield.  Where  the  dependent  variable  was 


estimated  as  a  first  di%rence,  this  is 
indicated  in  the  Description  column.  "T" 
represents  the  spread  variable. 


>  Various  historical  data  series  have  missing 
values. 


•SAS  ETS  Users  Guide,  SAS  Instihite,  1993. 
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Table  3-12.  Non-IVeasury  Interest  Rate  Indexes:  ARIMA  Forecasting  Models  (ConUnued) 


Variable 
Name 


FA024 


FA036 


FA060 


FA360 


Description 


Historical  Period 
for  Spread 
Estimation 


Equation 


Percentage  Spread  Based  on  2-year  CMT 


24-month  Federal 
Agency  Cost  of 
Funds 


Jun  1979-Jun  1997 


0.66928xr_FA024,.,+0.22178x7'_E4024,^-0. 
082 1 9xr_Fy4024,. ,  8+0.2 1 423xERROR,.5-0. 1 2 
729XERROR,.,, 


Percentage  Spread  Based  on  3-year  CMT 


36-month  Federal 
Agency  Cost  of 
Funds 


Jun  1979-Jun  1997 


0.86153xT_FA036n 


Percentage  Spread  Based  on  5-year  CMT 


60-month  Federal 
Agency  Cost  of 
Funds 


Jun  1979-Jun  1997 


0.88777xr_F/4060,.2 


Percentage  Spread  Based  on  10-year  CMT 


CONVR 

Conventional 
Mortgage  Rate 

Jun  1979-Jun  1997 

0.20924+1 .04067xr_CONV/J,.,-0.47582xr_ 
COA^/?,.2+0.27044xr_CO^V/?,.3 

FA  120 

120-month  Federal 
Agency  Cost  of 
Funds 

Jun  1979-Jun  1997 

0.70427xr_FA120,.,+0.27343xr_FA120,.2 

FRMXSY 

15-year,  fixed-rate 
mortgage 

May  1985-Jun  1997 

0.09307  +  1 .02 1 800  X  T_FRM\  5  Y,., 
-0.2551 8  XT_F/?A/15Y,.2 

Percentage  Spread  Based  on  30-year  CMT 


360-month  Federal 
Agency  Cost  of 
Funds 


Jun  1979-Jun  1997 


0.03528+0.92765xr_FA360,., 
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lUilc  3-lZ  NoB-iytasnry  Interest  RaU  Indexes:  ARIMA  Forecasting  Modcta 


Variable 
NaoM 



Description 

Historical  Period 
for  Spread 
Estimation 

Eqoatioa 

Pfercentate  Spread  Based  on  l-mondi  IVcaiwjr  Yield 

ONFFD 

Ovcnughi  Fed 
Funds 

Jan  1973  -  Jun  1997 

.  1 1 729+.72093x^_O^f f D^,+ 
M2S9xT_0NFFD^, 

FFDUJ 

7-day  Fed  Funds 
(firsi  diffefence) 

Apr  1984  -  Jun 
1997 

.37803xERROR,.,+.  15897xERROR^2+ 
.16638xERROR,^ 

LBROl 

i -month  LIBOR - 
Mid-Maitet  Yield 
(first  difference) 

Jun  1973-Jun  1997 

.331 13xERROR,.,-»-.02264xERROR,.2-t- 
.209S9XERROR,., 

umxe 

3- month  LIBOR  - 
Mid-Marfcel  Vield 
(first  difference) 

Jun  1973-Jun  1997 

0. 1 3277XERROR,.  ,40. 1 3495xERROR,.j* 
0.39SS4xERROR,4 

FA003 

3-month  Federal 
Agency  Cost  of 
Funds  (first 
difference) 

Jun  1979-Jua  1997 

0.45«4l»rjM003,.,  ■K).91842iiF.RROR,., 

PRIME 

Prime  Rate 

Drr  1969-Jun  1997 

0.14323+1. 1209()Kr_/'iU*/£,.|-0.35995xrj' 
RIME,.iM).22lS4KTJ'UME,., 

Pferccntate  Spread  Based  on  (Haootk  IVaaiwy  YtcM 

LBROb 

6-month  LIBOR  - 
Mid-Market  riekJ 
(first  difference) 

Jun  1973-Jun  1997 

■0M147kTJLBR06,^^.  1 1  lOixTJJROS,^*- 
0. 1 236ixTJJR06,.r246O5xTJJlt06,4* 
0.07S68XERROR,., 

FAdOft 

6-monlh  Federal 
Agency  Cost  of 
Funds 

Jun  1979- Jun  1997 

0.02397+0.7454lxr_FA006,., 

FFXta 

180-day  Fed  Funds 

Dec  1979-Jun  1997 

0.96842  xr^f  180,., 

COFW 

FHLB  II th District 
Cost  of  Funds 

Jul  1981-Jun  1997 

1.25858x7-_COf  1  l,.,-0.31799xr_COn  l,.. 

LBR12 

12-month  LIBOR - 
Mid-Market  Vield 
(first  difference) 

Jun  1973-Jua  1997 

O.I4073xERROR,.,-fO.  1 2690xERROR,.f*- 
0.10781xERROR,.,-»a22280x£RROR,4 

FAD12 

12-month  Federal 
Agency  Cost  of 
Funds 

Jun  1979-Jun  1997 

0.01806*0.59137x7-_M012^, 

3.3.3.5    Project  Borrowing  Rates 

The  stress  test  adds  a  50  basis  point  credit 
spread  to  the  federal  agency  cost  of  funds 
index  to  project  Enterprise  borrowing  costs 
for  the  last  nine  years  of  the  stress  period. 

3.3.4    Output 

The  output  from  the  interest  rate 
calculations  are  120  monthly  interest  rate 
and  index  values  for  the  projected  eleven 
points  on  the  Treasury  yield  curve  (one- 
month,  two-month,  three-month,  six-month, 
one-year,  two-year,  three-year,  five-year,  ten- 
year,  20-year  and  30-year)  and  the  20  non- 
Treasury  yields. 

3.4  Property  Valuation 
3.4.1  Overview 

(a]  The  Property  Valuation  component 
provides  the  monthly  single  family  house 
price  growth  rates,  rent  growth  rates,  and 
rental  unit  vacancy  rates  that  contribute  to 
the  determination  of  property  values  in  the 
calculation  of  mortgage  performance.  The 
rates  are  those  associated  with  the 
benchmark  loss  experience,  the  ten-year 


experience  of  loans  originated  in  Arkansas, 
Louisiana,  Mississippi,  and  Oklahoma  during 
1983  and  1984.  The  benchmark  loss 
experience  spans  twelve  years  from  the 
beginning  of  1983,  when  the  first  benchmark 
loans  were  originated,  through  the  end  of 
1994,  ten  years  after  the  last  benchmark  loans 
were  originated.  The  rates  used  in  the  stress 
test  are  Uiose  for  the  middle  ten  years  of  this 
period,  1984  through  1993. 

[b]  Single  family  house  price  growth  rates 
are  taken  frt>m  the  HPI  series  for  the  West 
South  Central  Census  Division,  which 
includes  all  of  the  benchmark  states  except 
Mississippi.  House  price  growth  rates  are 
used  to  project  single  femily  mortgage 
performance.  Rent  growth  rates  and  vacancy 
rates  are  taken  from  information  for  the  major 
metropolitan  areas  in  the  four  benchmark 
States,  published  by  the  Institute  for  Real 
Estate  Management,  and  State  level  va<anc:y 
rates  published  by  the  Bureau  of  the  Census. 
These  rates  are  used  to  project  multifamily 
mortgage  performance. 

(c)  As  required  by  the  1992  Act,  in  the  up- 
rate  scenario,  house  price  rates  and  rent 


growth  rates  may  require  adjustment  for 
inflation.  If  the  ten-year  CMT  rises  more  than 
50  percent  from  the  average  yield  during  the 
nine  months  preceding  the  stress  pericxi, 
rates  are  adjusted  upward  to  take  into 
account  the  eRect  of  inflation. 

[d]  This  section  includes  a  description  of 
the  required  inputs  and  procedures  for 
inflation  adjustments,  and  concludes  with 
outputs.  These  outputs  include  tables  of 
benchmark  house  price  and  rent  growth  rates 
unadjusted  for  inflation  and  rental  vacancy 
rates.  These  rates  will  not  change  unless  the 
benc^hmark  loss  experience  changes. 

3.4.2  Inputs 

The  inputs  required  for  adjusting  house 
price  and  rent  growth  rates  are: 

•  The  average  yield  of  the  ten-year  CMT 
for  the  nine  months  preceding  the  stress 
period,  as  computed  in  section  3.3,  Interest 
Rates,  of  this  Appendix) 

•  The  highest  10-year  CMT  during  the 
stress  period,  as  computed  in  section  3.3, 
Interest  Rates,  of  this  Appendix 
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•  Unadjusted  house  price  and  rent  growth 
rates  during  the  stress  period,  as  shown  in 
Tables  3-13  and  3-14  below 

3.4.3  Procedures 

Inflation  adjustments  are  applied  over  the 
final  five  years  of  the  up-rate  scenario  stress 
test  The  procedures  are  described  below. 


1.  Determine  whether  an  adjustment  is 
necessary.  Multiply  the  averagelO-year  CMT 
for  the  nine  months  preceding  the  stress 
period  by  1.50,  and  subtract  the  product  from 
the  highest  value  of  thelO-year  C^n*  during 
the  stress  period.  The  difference  is  YD.  If  YD 
>  0,  follow  steps  2-4  to  apply  an  inflation 


adjustment.  Otherwise,  use  the  rates 
provided  in  the  Tables  3-13  and  3-14. 
2.  Compute  the  adjustment  Use  the 
following  formula  to  compute  the  cumulative 
adjustment  as  if  177  were  to  apply  over  9 
years  and  2  months: ' 


IN  =  (\  +  YD)  5^ 


where: 


IN    =    cumulative  inflation  adjustment 

3.  Calculate  the  monthly  inflation  adjustment  factors  to  apply  to  house  price  and  rent  rate  growth  rates.  The  cumulative  adjustment 
is  applied  over  the  last  five  years  of  the  stress  period,  and  monthly  adjustment  factors  are  computed  as  follows: 
a.  For  house-price  growth  rates,  the  monthly  adjustment  factor  is: ' 


Wt  =  ^^  .  forr={61....,120) 


60 


where: 

/A/,    =    monthly  house-price  growth  adjustment  fiactor 
b.  Fcff  rent  growth  rates,  the  monthly  adjustment  factor  is: " 


IR^=^^JlN'\     ,   forf={61 120} 

where: 

//?(    =    monthly  rent  growth  rate  adjustment  factor 


4.  Compute  final  monthly  growth  rates. 
Add  the  monthly  inflation  adjustment  factors 
n  and  ZR|  to  the  house  and  rent  growth  rates 
for  months  61  through  120.  The  resulting 
series  will  be  inflation-adjusted  growth  rates. 

3.4.4    Output 

[a]  Monthly  house  price  growth  rates,  rent 
growth  rates,  and  rental  vacancy  rates  are 
used  by  the  Mortgage  Performance 


components  of  the  stress  test  [see  section  3.5, 
Mortgage  Performance,  of  this  Appendix).  If 
there  are  no  inflation  adjustments,  the  house 
price  and  rent  growth  rates  in  Tables  3-13 
and  3-14  are  used.  If  the  inflation  adjustment 
is  necessary,  then  the  adjusted  growth  rates 
are  used. 

[b]  House  price  growth  rates  are  inputs  to 
the  Single  Family  Default  and  Prepayment 


and  the  Single  Family  Loss  Severity 
components  of  the  stress  test  (See  sections 
3.5.2  and  3.5.3  of  this  Appendix).  The  rent 
growth  rates  and  vacancy  rates  are  inputs  to 
the  Multifemily  Default  and  Prepayment  and 
Multifamily  Loss  Severity  components  (See 
sections  3.5.4  and  3.5.5  of  this  Appendix). 


'  If  the  ten-year  CMT  Increases  75  percent  over 
the  base  month,  a  50  percent  increase  will  be 
achieved  by  month  eight.  The  full  increase  will  be 
adiieved  by  month  twelve.  On  average,  the 
difierence  YD  will  apply  for  9  years  and  2  months. 


■This  hctor  is  in  continuous  rate  form  (note  use 
of  natural  logarithm)  to  be  compatible  with  the 
house  price  growth  rate  series  in  Table  3-13. 


■This  factor  is  in  discrete  rate  form  to  be 
compatible  with  the  rent  growth  rate  series  in  Tabto 
3-14. 
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Ikble  3-13.  Stress  Test  Single  Family  House  Price  Growth  Rates  (Unadjusted) 


Stress  Test  Months 

Historical 
Months 

\Uae 

1-3 

Oct  -  Dec  1983 

0.0016826850 

4-6 

Jan  -  Mar  1984 

0.0003819304 

7-9 

Apr  -  Jun  1984 

0.0005691805 

10-12 

Jul  -  Sep  1984 

-0.0026117430 

13-15 

Oct -Dec  1984 

-0.0023250310 

16-18 

Jan  -  Mar  1985 

0.0013926963 

19-21 

Apr  -  Jun  1985 

-0.0019789320 

22-24 

Jul  -  Sep  1985 

-0.0064738920 

25-27 

Oct -Dec  1985 

0.0087437819 

28-30 

Jan  -  Mar  1986 

0.0076169107 

31-33 

Apr -Jun  1986 

-0.0071341580 

34-36 

Jul  -  Sep  1986 

-0.0061689600 

37-39 

Oct  -  Dec  1986 

0.0015192552 

40-42 

Jan  -  Mar  1987 

-0.0131018780 

43-45 

Apr -Jun  1987 

-0.0081272530 

46-48 

Jul  -  Sep  1987 

-0.0089202740 

49-51 

Oct  -  Dec  1987 

-0.0010606320 

52-54 

Jan  -  Mar  1988 

0.0039512034 

55-60 

Apr  -  Sep  1988 

-0.0068292010 

61-63 

Oct  -  Dec  1988 

0.0020974158 

64-66 

Jan  -  Mar  1989 

0.0035077580 

67-69 

Apr  -  Jun  1989 

0.0059641985 

70-72 

Jul  -  Sep  1989 

-0.0016271130 

73-75 

Oct  -  Dec  1989 

-0.0000758170 

76-78 

Jan  -  Mar  1990 

0.0029346442 

79-81 

Apr -Jun  1990 

0.001147065? 

82-84 

Jul  -  Sepl990 

-0.0012589880 

85-87 

Oct  -  Dec  1990 

0.0033172551 

88-90 

Jan -Mar  1991 

0.0042053432 
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lUile  3-13.  Stress  Test  Single  Family  House  Price  Growth  Rates  (Unadjusted)  (Continued) 


Stress  Itet  Months 

Historical 
Months 

Value 

91-93 

Apr  -  Jun  1991 

0.0007557299 

94-96 

Jul  -  Sep  1991 

0.0041740394 

97-99 

Oct  -  Dec  1991 

0.0044594285 

100-102 

Jan  -  Mar  1992 

-0.0001728910 

103-105 

Apr -Jun  1992 

0.0053448952 

106-108 

Jul  -  Sep  1992 

0.0018970089 

109-111 

Oct -Dec  1992 

0.0019075056 

112-114 

Jan  -  Mar  17993 

0.0035380290 

115-117 

Apr  -  Jun  1993 

0.0046397580 

118-120 

Jul -Sep  1993 

0.0037558008 

Table  3-14.  Stress  Test  Rent  Growth  Rates  (Unadjusted) 

Stress  "ftst  Months 

Historical 
Months 

Value 

1-12 

Jan  •  Dec  1984 

0.0035706091 

13-24 

Jan  -  Dec  1985 

0.0020566625 

25-36 

Jan  -  Dec  1986 

0.0051870916 

37-48 

Jan  -  Dec  1987 

0.0007700712 

49-60 

Jan  -  Dec  1988 

0.0010384258 

61-72 

Jan  -  Dec  1989 

0.0032714078 

73-84 

Jan  -  Dec  1990 

0.0029505423 

85-96 

Jan  -  Dec  1991 

0.0037578051 

97-108 

Jan  -  Dec  1992 

0.0035665268 

109-120 

Jan  -  Dec  1993 

0.0035279667 
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Table  3-15.  Stress  Test  Vacancy  Rates 


Stress  Test  Months 

Historical 
Months 

Vriue 

1-12 

Jan  -  Dec  1984 

0.0987886700 

13-24 

Jan -Dec  1985 

0.1095145375 

25-36 

Jan  -  Dec  1986 

0.1145000000 

37-48 

Jan  -  Dec  1987 

0.1325000000 

49-60 

Jan  -  Dec  1988 

0.1192500000 

61-72 

Jan  -  Dec  1989 

0.1160000000 

73-84 

Jan  -  Dec  1990 

0.1107500000 

85-% 

Jan  -  Dec  1991 

0.0885000000 

97-108 

Jan  -  Dec  1992 

0.0795000000 

109-120 

Jan  -  Dec  1993 

0.0847500000 

3.5    Mortgage  Performance 

3.5.1    General 

[a]  The  four  components  of  the  stress  test 
that  simulate  various  elements  of  mortgage 
performance  are  single  family  defoult  and 
prepayment,  single  family  loss  severity, 
multifamily  default  and  prepayment,  and 
multifemily  loss  severity. 


[b]  Figure  3-1  is  a  schematic  overview  of 
the  basic  structure  of  each  mortgage 
performance  component.  Each  mortgage 
performance  component  uses  as  inputs  loan 
group  starting  position  data,  interest  rate 
series  from  the  Interest  Rates  component  (see 
section  3.3,  Interest  Rates,  of  this  Appendix), 
historical  house-price  indexes  (HPI)  and 
rental-price  indexes  (RPI)  from  govenunent 
sources,  and  HPI  and  RPI  growti^  and  rental 


vacancy  rate  series  for  the  stress  period  from 
section  3.4,  Property  Valuation,  of  this 
Appendix.  These  inputs  are  used  to  calculate 
the  values  of  explanatory  variables  that  are 
then  used  to  compute  monthly  default, 
prepayment,  and  loss  severity  rates.  These 
monthly  default,  prepayment,  and  loss 
severity  rates  are  used  to  compute  cash  flows 
(refer  to  section  3.9,  Cash  Flows,  of  this 
Appendix). 
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Figure  3-1.  Mortgage  Performance  Components:  Basic  Structure 


Historical  HPI,  RPI 


CoefBcients  and  odier 

parameters  from 

statistical  analyses 


Compute  values  of  explanatory 

variables,  by  month  or  quarter, 

for  each  loan  group 


Compute  probabilities  of 

default  and  prepayment  or  loss 

severity  r^es,  for  each  loan 

group,  by  month 


3.5.2    Single  Funily  De&ult  and  Ptepayment 
3.5.2.1    Overview 

The  stress  test  calculates  conditional 
de&ult  and  prepayment  rates  for  single 
family  mwtgages  for  each  ramth  of  the  ten- 
year  stress  poiod.  A  conditional  rate  of 
default  or  prepayment  refisrs  to  the 
pncentage  of  the  outstanding  balance  in  a 
loan  group  that  defaults  or  prepays  during  a 
given  period  of  time.  Computing  default  and 
prepayment  rates  requires  infonnation  (m  die 
risk  characteristics  of  a  loans,  historical  and 
{Hojected  rates  of  interest,  and  the  historical 
and  projected  rates  of  property  value 
appreciation  (or  depreciation).  Some  of  this 
information  is  used  directly,  while  other 
infnmation  is  combined  together  to  create 


new  wiaUes  for  use  in  the  default  and 
prepayment  rate  calculations.  In  all,  nine 
exfriuiatoiy  variables  are  used  to  determine 
default  and  [Hepayment  rates  fm  single 
family  lotms:  mortgage  age,  mortgage  age 
squued,  origin^  loan-to-value  ratio, 
proUdnlity  of  native  equity,  prepayment 
burnout,  the  percentage  of  investment 
[woperty  loans,  relative  interest  rate  spread, 
yield  curve  slope,  and  m(»1gage  {»oduct- 
type.  A  statistical  analysis  of  the  relationship 
between  the  explanatory  variables  and 
historical  defaiilt  and  prepayment  rates  was 
used  to  estimate  the  wei^its  (also  known  as 
r^ression  coefBcients)  associated  with  each 
variable.  The  selected  weights  are  combined 
as  described  below  to  compute  quarterly 
default  and  prepayment  rates  throughout  the 


stress  test  period.  The  quarterly  rates  are  then 
converted  to  monthly  conditional  default  and 
fMepayment  rates  and  used  by  the  cash  flow 
component  [See  section  3.9,  Cash  Flows,  of 
this  Appendix)  of  the  stress  test  to  calculate 
montUy  principal  reductions  resulting  from 
defaults  and  prepayments,  and  to  calculate 
default  losses  for  each  month  in  the  ten-year 
stress  period. 

3.5.2.2    Inputs 

(a)  There  are  three  categmies  of  data  inputa 
for  single  family  default  and  prepayment  rate 
calculations:  characteristics  of  loan  groups, 
interest  rates,  and  house  price  index  values 
and  volatilities. 

lb]  The  loan  group  characteristics  used 
here  are  listed  below  with  their 
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corresponding  variable  names,  where 
relevant,  as  they  appear  in  subsequent 
formulas: 

•  Product  type 

•  Origination  year  (Yo) 

•  Origination  month  (required  for  loans 
delivered  under  commitments  only) 

•  Census  division  [d] 

•  Origination  LTV  [LTVo] 

•  Origination  UPB  [UPBo] 

•  Original  coupon  interest  rate  (rc^) 

•  Mortgage  origination  term,  in  months 

(To) 

•  Mortgage  amortization  term,  in  months 

(TJ 

•  Remaining  term,  in  months  (Tr) 

•  Percentage  of  investor  loans  (P)  (this 
refers  to  the  percent  of  investor  property 
loans  in  an  Enterprise's  entire  loan  portfolio) 

[c)  The  interest  rate  variables  are  listed 
below,  along  with  their  reference  names  as 
they  appeal  in  subsequent  formulas: 

•  Ck)nventional  30-year  fixed-rate  mortgage 
coupon  rates  (rr^ 

•  One-year  (Ck>nstant  Maturity)  Treasiuy 
yields  (yl2q) 

•  Ten-year  (Ck>nstant  Maturity)  Treasury 
yields  {vl20^ 

[d]  All  interest  rate  series  are  provided  by 
the  Interest  Rate  component  in  monthly  form. 
They  are  converted  to  quarterly  series  by 
taking  simple  averages  of  monthly  values 
within  each  calendar  quarter.  Eadi  interest- 
rate  series  represents  30  years  of  historical 
values,  plus  10  year's  of  stress  test  values.  As 
described  below  in  section  3.5.2.3, 
Procedures,  of  this  Appendix,  loans  with 
origination  years  prior  to  1979  are  treated  as 
having  an  origination  year  of  1979.  Therefore, 
no  interest  rate  variable  values  before  that 
year  are  used.  The  conventional  30-year 
fixed-rate  mortgage  rate  series  does  not  begin 


until  the  second  half  of  1979,  so  values  for 
the  first  two  quarters  of  1979  are  equal  to  the 
third-quarter  value. 

[ej  House  price  growth  rates  are  used  to 
adjust  the  value  of  collateral  properties 
before  and  during  the  stress  period.  Before 
the  stress  test  is  run,  mortgages  are  seasoned 
using  historical  Census  Division  HPI  series 
from  the  most  recent  OFHEO  HPI  report. 
House  price  growth  rates  for  the  stress  period 
are  determined  as  discussed  in  section  3.4, 
Property  Valuation,  of  this  Appendix.  The 
two  house  price  growth  rate  volatility 
parameters  published  in  the  OFHEO  HPI 
Report,  for  each  Census  division,  are  also 
used,  as  described  below.  The  volatility 
parameters  measure  the  distribution  of 
individual  house  price  growth  paths  around 
the  measured  HPI  value,  as  a  function  of  the 
age  of  a  mortgage. 

3.5.2.3    Procedures 
3.5.2.3.1    Overview 

Five  general  steps  for  generating  defoult 
and  prepayment  rates  for  single  fomily  loans 
are  repeated  for  each  loan  group  throughout 
the  stress  period. 

1.  Obtain  the  loan  group  characteristics, 
the  interest  rates,  and  the  HPI  index  and 
volatility  values. 

2.  Using  the  loan  characteristics  and  other 
input  data,  compute  the  values  for  the  nine 
explanatory  variables,  by  loan  group,  for  each 
quarter  of  the  stress  period. 

3.  Match  the  time  series  of  explanatory 
variables  for  each  loan  group  to  associated 
regression  weights  (coefficients)  for  use  in 
calculating  default  and  prepayment  rate 
series.  Some  of  the  variables  are  multiplied 
by  the  weights  and  then  used  in  the  default 
and  prepayment  rate  calculations.  These  are 


called  "continuous"  variables,  and  they 
include  age  (and  age  squared),  investor- 
property  percent.  Other  variables  are 
categorical  and  do  not  get  multiplied  by  the 
wei^ts.  Rather,  for  these  explanatory 
variables,  one  of  several  available  weights  is 
assigned  based  on  the  value-range  or  category 
of  the  explanatory  variable  value  in  each 
quarter.  For  categorical  variables,  the 
underlying  values  can  change  bom  quarter  to 
quarter,  and  the  weights  used  will  also 
change,  as  the  variable  value  moves  from  one 
category  to  another. 

4.  Sum  the  results  of  Step  3 — a  combined 
set  of  weighted  continuous  variables  and 
categorical  variable  weights  for  each 
quarter— to  produce  factors  that  go  into 
default  and  prepayment  rate  calculations. 
The  rate  calculations  use  logistic  probability 
formulas.  Table  3-17  provides  all  weights 
needed  to  compute  the  defoult  and 
prepayment  rates  for  each  product  type. 
There  is  one  set  of  beta  (p)  and  gamma  (i^ 
weights  for  30-year  fixed-rate  mortgages,  one 
set  for  adjustable  rate  mortgages,  and  one  set 
for  all  other  product  types. 

5.  Convert  the  quarter  default  and 
prepayment  rates  into  monthly  equivalent 
rates  so  that  the  stress  test  has  monthly  series 
for  cash  flow  projections. 

3.5.2.3.2    Explanatory  Variables  Calculations 

The  following  sections  describe  how  each 
explanatory  variable  is-calculated  and  how 
the  weights  are  combined  to  compute  default 
and  prepayment  rates  for  a  group  of  single 
bmily  loans  of  similar  risk  characteristics. 

3.5.2.3.2.1    Mortgage  Age  {\) 

(a)  The  mortgage  age  in  each  quarter  of  the 
stress  period  is  computed  as: 


^  = 


inti(TQ  -  r,)/3)  +  q,  when  Yq  >  1979 
( Y^  -  1979)   4  +  q^  +  q,  when  Yq  <  1979 


where: 
int{.) 


yo  = 
n  = 
1*   = 


mortgage  age  in  quarters,  in  each  stress  period  quarter,  q,  where  q  =  { 1 40} 

function  which  returns  the  integer  value  (whole  number)  portion  of  the 
expression  in  brackets 

mortgage  origination  term  in  months 

remaining  term  of  mortgage  in  months,  at  the  start  of  the  stress  period 

calendar  year  of  loan  origination 

calendar  year  of  the  start  of  the  stress  tesit 

number  of  the  calendar  quarter  immediately  preceding  the  stress  test,  q^  = 
{ 1,...,4}.  if  calendar  quarter  number  is  4  (i.e.,  stress  test  begins  in  the  first 
quarter  of  a  calendar  year)  then  reset  q^  =  0 


(bl  Loans  with  origination  years  prior  to 
1979  are  treated  as  if  they  were  originated  in 
1979.  The  age  value  and  the  squared  value 
of  age  are  used  directly  in  the  defeult  and 


prepayment  formula,  along  with  their 
weights  (coefficients). 


3.5.2.3.2.2    Origination  LTV  (LTVo) 

The  value  of  the  original  LTV  for  each  loan 
group  does  not  change  throughout  the  stress 
test.  Once  it  is  matched  to  an  LTVo  category 
in  Table  3-17,  the  associated  default  and 
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prepayment  weights  are  used  throughout  the 
stress  test'" 

3.5.2.3.2.3    Probability  of  Negative  Equity 
(PNEQJ 

[al  The  probability  of  negative  equity 
variable  requires  creating  a  time  series  of 
property  values  and  amortizing  loans  to 
create  updated  LTV  ratios  throughout  the 
stress  period.  The  updated  LTV  ratios  are 


used  along  with  the  standard  deviations  of 
house  price  growth  paths  to  compute 
probabilities  of  negative  equity.  The 
probability  of  negative  equity  measures  the 
percent  of  loans  underlying  a  loan  group  that 
are  likely  to  have  negative  equity  positions, 
in  each  quarter  of  the  stress  period.  The  step- 
by-step  process  for  computing  the  variable 
PNEQ^  follows.  See  Figure  3-2  for  an 
overview  of  the  derivation  process. 


1.  Create  a  time  series  of  property  values 
that  extends  from  loar  origination  through 
the  stress  period  as  described  below. 

a.  Extend  the  historical  HP!  series  for  each 
of  the  nine  Census  divisions  through  the 
stress  period  by  adding  the  growth  rate 
fectors  (gj  that  are  described  in  section  3.4, 
Property  Valuation,  of  this  Appendix: 


HPI^^^HPI^exp 


V  .=1 


where: 

HPI^    =    HPI  value  for  Census  Division,  d,  in  quarter,  q,  of  the  stress  period,  q  = 
{1.....40} 

HPI^     =    HPI  value  i(x  Census  Division,  d,  at  die  start  of  the  stress  period 

^j  =  monthly  HPI  growth  rate  factor  for  month  jin  the  stress  period,  i  = 
{ 1,..., 120).  These  growth  rates  associated  with  the  benchmaric  loss 
experience,  they  are  not  specific  to  Census  Divisions. 

b.  Create  an  index  for  average  house  value  in  each  quarter  of  the  stress  period  (V,)  using  HPI  values  from  the  loan  origination 
quarter  and  from  each  quarter  of  the  stress  period,  by  Census  division: 


V^  =  (HPI^/HPI^o) 


where: 


HPI. 


40 


HPI  value  for  Census  division,  d,  in  the  loan  origination  quarter,  O 

calendar  year  and  quarter  of  mortgage  origination,  found  by  subtracting 
mortgage  age  (in  quarters)  at  the  start  of  the  stress  test  (A^)  from  the 
calendar  quarter  in  which  the  stress  period  starts.  If,  for  example,  a 
mortgage  is  33  quarters  old  in  the  first  quarter  of  the  stress  test,  and  the 
stress  test  starts  in  2001:2,  dien  O  =  1993:1. 


The  published  HPI  series  begins  in  the  first 
quarter  of  1980.  Values  for  the  four  quarters 
of  1979  are  produced  by  OFHEO,  but  are  not 


published.  Table  3-16  provides  these  values, 
which  are  assigned  to  HPUo  for  loans 
originating  in  1979.  Loans  with  origination 


years  prior  to  1979  are  treated  as  if  they  were 
originated  in  1979. 


'"Note  that  Table  3-1  of  this  Appendix  shows 
eight  categories  for  original  LTV  ratio  classes.  The 


default  and  prepayment  component  of  the  stress 


test  combines  the  last  three  categories  into  one 
category. 
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Tkble  3-16.  HPI  Values  in  1979,  by  Census  Division,  Consistent  with 
Calculations  used  in  the  OFHEO  HPI  Report,  1996:3 


Census  Division 

^^Vl979:I 

^'*^d,1979-J 

^'*Vl979J 

fiP^A^wn-A 

East  North  Central 

94.31 

97.95 

99.16 

100.20 

East  South  Central 

95.93 

96.96 

98.86 

%.74 

Mid-Atlantic 

91.10 

93.49 

95.19 

98.31 

Mountain 

90.78 

94.34 

%.56 

98.97 

New  England 

97.43 

99.15 

100.98 

103.88 

Pacific 

84.95 

88.98 

93.33 

96.66 

South  Adantic 

89.16 

92.14 

93.31 

96.54 

West  North  Central 

95.42 

98.56 

99.70 

99.73 

West  South  Central 

91.04 

92.92 

95.66 

98.05 

2.  Amortize  the  average  loan  balance  firom       origination,  as  if  all  adjustable  rate  mortgages  for  adjustable-rate  mortgages,  adjustments 

loan  origination  through  the  stress  period.  are  Ck)nstant  Maturity  Treasury  ARMs,  with  must  be  made  over  time,  taking  into  account 

This  procedure  does  not  use  the  current  one-year  adjustment  periods.  period  and  lifetime  interest  rate  caps  as 

mortgage  coupon  rate  at  the  start  of  the  stress         a.  Create  the  coupon  interest  rate  series,  follows: 

period,  but  rather  creates  a  history  of  interest      fc^.  For  fixed-rate  mortgages,  set  fc^  =  rc.o,  „.  fnrn-/i      a\ 

rate  paths  for  the  loan  group,  from  (original  coupon)  for  every  quarter.  However,  ** '"'•  *^'  ^'-^  '  ''^  «>r  q  -  ti,...,4j, 

where: 

r^Q     =    original  coupon  rate 
Then,  for  every  fourth  quarter  of  loan  life,  evaluate: 

r^^  X  (yJ2^  -K).0275),   for  ^  =  {4,  8.  12....,  int((A,+38)/4)  •  4} 


where: 

Tg  „  =  current  mortgage  coupon  rate  in  quarter,  q,  of  loan  life 

yl2^  =  12-monthconstantmaturityTreasury  yield,  in  quarter^ 

0.0275  =  index  margin  used  to  create  fully-adjusted  market  interest  rate 

int{.)    =    the  integer  value  of  the  term  in  parentheses.  This  multiplied  by  4 
represents  the  final  quarter  in  the  life  of  the  loan — before  the  last 
quarter  of  the  stress  period — in  which  the  mortgage  age  is  an  even 
multiple  of  4. 


When  rc^<(yI2q  +0.0275),  then  set: 

fc^*  i...q+4  =  min{(y72q  +  0.0275),  (fc^  +  0.02).  (rc.o  +  0.05)} 

When  rc^(yl2q  +0.0275),  then  set: 

Tc^* i...q*4  =  max{(yi2,  +  O0275),  (rc^-0.02),  (rc.o-0.05)} 

When  fc^  =  (yl2q  +0.0275),  then  set: 

fcq*  l..^+4  =  fcq 

where: 

'■c.«i+i...q+4     -    theresetmortgagecouponrate,  in  effect  for  loan-life  quarters  9+1 
through  q+4 

.02         =    maximum  coupon  interest  rate  change  at  each  time  of  adjustment 
.05         =    lifetime  maximum  change  in  coupon  interest  rate 
b.  Compute  the  monthly  mortgage  payment  factor  (PAfTq)  for  each  quarter  of  the  stress  period,  q  -  {1,...,40}  using  the  formula: 
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PMT^^ 


LTVA^ 


(         1         ^^° 


where: 


'c^ 


7-0 
9 


current  loan  coupon  rate  in  quarter,  q,  of  the  stress  period  (in  decimal  form). 
This  is  always  equal  to  the  original  coupon  rate  for  fixed-rate  mortgages 

MOTtgage  origination  term,  in  months' 

Stress  period  quarters.  This  will  be  used  to  represent  time  for  the  remainder 
of  this  Appendix 

'  In  the  case  of  balloon  moitgages,  in  the  calculation  of  mortgage  amcxtizaticm, 
the  equati(Hi  jqiplies  die  mortgage  origination  term  (Fq)  instead  of  the 
amortization  term.  This  is  consistent  with  procedures  used  to  estimate  the 
related  equations. 


In  this  formula,  LTVo  represents  the 
original  loan  balance.  Using  LTVo  allows  the 
UFB  time  series  to  be  calciilated  in  index 
farm  to  match  Vq.  PKfTq  mil  be  constant 


throughout  the  stress  test  for  fixed-rate  loans  each  quarter  of  the  stress  period,  UPB^,  based 

because  fc^  is  fixed  at  Ufi.  on  PAfT,.  T,,  and  elapsed  time  in  the  stress 

c  Calculate  a  remaining  loan  balance  index  period,  q,  using  the  formula: 
for  the  UPB  outstanding  at  the  beginning  of 


I/PBq  =  PAf  Tq 


1- 


.(r,-(9-i>  3)A 


1+r    /12^ 


/(^) 


where: 
•  Tj      =    remaining  mortgage  term  at  beginning  of  stress  period 

3.  Compute  updated  LTV  ratios  (LTVq)  for  each  quarter  of  the  stress  period: 

VPB„ 


LTV^^ 


Vq 


4.  Compute  the  standard  deviation  of 
house  price  growth  paths  (Od^  around  the 
HPUjn  value.  Limit  the  value  of  the  age 
variable  to  avoid  negative  "diffusion." 
Negative  diffusion  occurs  when  the  variance 
of  house  prices  declines  over  time.  The 
quadratic  formula  used  here  for  the  standard 


deviation  of  individual  house  price  index 
values  will  create  negative  di^sion  unless 
age  is  limited.  The  age  limit  formula  is  found 
by  solving  the  first  derivative  of  the  house 
price  volatility  variance  with  respect  to  age, 
for  zero.  This  variance  is  the  function  under 
the  root  sign  in  the  Oiui  equation  below  (but 


using  A„  rather  than  h4A^  The  age  limit 
gives  the  value  of  age  for  which  the  diffusion 
of  house  price  growth  is  maximized.  Once 
this  age  value  is  reached,  the  stress  test  then 
holds  diffusion  at  the  maximum  value  for  the 
remainder  of  the  life  of  the  loan: 


'd.q 


=  V«d 


MA^  +  Pd 


iM\) 
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where: 

Oj      =    "alpha"  volatility  parameter  for  Census  Division,  d,  (from  OFHEO  HPI  Report, 
most  recent  quarter) 

Pj      =    "beta"  volatility  parameter  for  Census  Division,  d,  (from  OFHEO  HPI  Report, 
most  recent  quarter) 

MA„     =    min{A,  age  limit},  where   age  limit  = -0^/(2  •  Pj) 


5.  Calculate  the  probability  of  negative  equity  in  each  stress  period  quarter 

PNEQ.  =  ^ 


^ln(LTV^)^ 


\ 


'd.q 


where: 
N(.) 

ln(.) 


=■    cumulative  standard  normal  distribution  function,  evaluated  at  the  value  of  the 
term  in  brackets 

=    natural  logarithm 


Figure  3-2.  Derivation  of  Probability  of  Negative  Equity 
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3.5.2.3.2.4    Burnout  {B^ 

(a]  The  prepayment  "burnout"  variable,  Bq, 
indicates  whether  there  have  been  at  least 
two  quarters  of  "significant  refinance 
opportunities"  among  the  previous  eight 


quarters  of  loan  life.  A  mortgage  undergoes 
a  significant  refinance  opportunity  when  its 
coupon  is  at  least  two  percentage  points 
above  the  then-prevailing  rate  on  30-year 
mortgages.  The  rate  on  30-year  mort^ges  is 
always  used  as  the  benchmark  for  defining 


refinance  opportunities,  regardless  of  the 
type  of  mortgages  being  analyzed. 
Prepayment  burnout  is  a  binary  variable — 
two  quarters  of  significant  refinance 
opportimities  either  occur  or  do  not  occur. 
Ib|  If  i4<,  2  8.  then  B,=0.  If  \  >8,  then: 


»,= 


0,  i/(rf^.s  +  0.02)  <  r^jufor  less  than  2  values  ofs,  s  =  { 1 8} 

1 1'  if  (''f,q-$  +  0.02)  <  r^^for  2  or  more  values  ofs,  s  =  { 1,...,8} 


where: 


Tf _,      =    conventional  mortgage  rate,  fixed-rate  30-year  loans,  s quarters  priw  to  the 
present  quarter,  q 


'cq 


=    current  coupon  rate  of  mortgage  in  present  quarter,  q 


3.5.2.3.2.5    Occupancy  Status  (OS) 

The  occupancy  status  variable  is  the  percentage  of  loans  in  an  Enterprise  portfolio  that  are  investor-owned  (rental]  properties 
rather  than  owner-occupied  properties.  It  is  a  constant  value  (OS)  applied  equally  to  all  loan  groups  and  in  all  stress  period  quarters, 
computed  as  follows: 


OS  = 


^j^^«J.q  =  0 


^j^^^j.q  =  0  +  2:k^^fik,q  =  0 


where: 

j       =    indicator  for  investor  (rental  property)  loans  (do  not  include  second-liens  in  this 
calculation) 

k      =    indicator  for  owner-occupied,  first-lien  property  loans  (do  not  include  second-liens  in 
this  calculation) 

q=0    =    represents  the  month  inmiediately  preceding  the  first  quarter  of  the  stress  period  (index 
for  the  unpaid  principal  balance  at  the  start  of  the  stress  period) 

3.5.2.3.2.6    Relative  Spread  (RS^ 

The  relative  spread  variable  (ASq  in  the  formula  below]  is  the  percentage  spread  between  a  loan's  contract  rate  and  the  rate 
on  30-year  fixed-rate  mortgages  in  the  current  quarter  of  the  stress  test.  The  higher  this  percentage  is,  the  more  likely  a  loan  is 
to  prepay: 


««,= 


''c,q~''f,q 


c.q 


3.5.2.3.2.7    Yield  Curve  Slope  (rSq) 

The  variable  VS  ,  in  the  formula  below  represents  the  slope  of  the  yield  curve.  It  is  included  in  the  prepayment  calculations 
to  represent  different  relationships  between  short-and  long-term  interest  rates.  Difiierent  yield  curve  slopes  represent  different  relationships 
between  short  and  long  term  interest  rates,  and  these  relationships  impact  incentives  to  refinance  either  into  ARMs  or  into  fixed- 
rate  mortgages: 


^^q  =       10 

^     yi2. 


where: 


yl20^     -    1 20-month  constant  maturity  Treasury  yield  in  quarter,  q,  of  the  stress  period 
y  12,      =     1 2-month  constant  maturity  Treasury  yield  in  quarter,  q,  of  the  stress  period 
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3.5.2.3.2.8    Product  Type  Adjustment 
Factors 

Product  types  other  than  fixed-rate  30-year 
mortgages  and  ARMs  receive  unique  product- 
specific  adjustment  factor  weights  in  the 
stress  test.  These  factors  relate  the  default 
and  prepayment  risk  of  each  product  type  to 
the  fixed-rate  30-year  mortgage.  ARMs  do  not 
need  a  risk  adjustment  factor  because  they 
use  separate  default  and  prepayment 
equations.  All  products  other  than  30-year 
fixed-rate  and  adjustable-rate  mortgages  use 
the  same  pair  of  default  and  prepayment 
equations.  The  product  types  included  in  this 
combination  grouping,  which  receive 
product-specific  risk  adjustment  factors,  are: 
20-year  fixed-rate,  15-year  fixed-rate,  balloon, 
government  insured  or  guaranteed  loans,  and 
second  mortgages.  All  loan  products  with 


payment  changes,  such  as  graduated  payment 
mortgages,  two-step  mortgages,  and  buydown 
mortgages,  are  treated  as  ARMs  and  use  the 
ARMs  default  and  prepayment  formulas 
without  a  product  adjustment  factor. 
Biweekly  and  reverse  mortgages  are  included 
with  standard  monthly  mortgages  of  similar 
term  and  do  not  therefore  require  separate 
adjustments.  The  adjustment  factor  values 
are  provided  in  Table  3-17. 

3.5.2.3.2.9    Benchmark  Calibration  Factor 

A  calibration  adjustment  of  0.146  is  added 
to  each  statistical  default  equation  to 
reasonably  relate  current  loan  default  rates  to 
the  historical  benchmark  experience.  The 
value  0.146  is  a  weighting  foctor,  not  an 
explanatory  variable. 


3.5.2.3.3    Combining  Explanatory  Variables 
and  Weights 

(a]  Each  explanatory  variable  outlined 
above  has  associated  numerical  weights  that 
are  used  in  debult  and  prepayment  rate 
calculations.  These  weights,  which  are  the 
estimated  coefficients  from  statistical 
regressions,  are  referred  to  here  as  beta 
factors,  Pj,  for  default  weights,  and  gamma 
foctors,  7w>  for  prepayment  weights.  As 
mentioned  above,  there  is  also  a  constant 
weight  for  benchmark  calibration.  In 
addition,  each  statistical  equation  has  a 
different  regression  constant.  These  constants 
appear  as  separate  weights,  not  tied  to  any 
explanatory  variables. 

[b]  The  weights  are  combined  to  compute 
two  sums:  Xpq  for  defaults  and  Xy^  for 
prepayment  as  follows: 


Xp,  =    Mq  +  KA2^  +  PlTVO  +  PpNEQq  +  pBq^q  +  Pp^^  +  ^.  +  Pc  +  Po 

and 

^Yq  =     YA^q  +  YA2^2q  +  YltvO  +  YpNEQq  +  YB^q  +  Yp^^  +  Yrs^  +  YvSq  +   Yt  +   Yo 


where: 


where: 

pj  =  default  rate  weighting  factors  for  explanatory  variables 

j  =  [A^,A2^,LTVo,PNEQ^,B^,P] 

Pt  =  product-type  adjustment  factor 

f^Q  =  benchmark  calibration  factor 

Po  =  flxed  factor  for  equation 

Tij  =  prepayment  rate  weighting  factors  for  explanatory  variables 

k  =  [A^,A2^,LTVq,PNEQ^,B^,OS,RS^,YS^] 

fj  =  product-type  adjustment  factor 

Yo  =  fixed  factor  for  equation 


Id  The  only  explanatory  variables  for 
which  both  the  variable  and  its  weight  are 
included  in  the  formula  above  are  age  [A^), 
age  squared  (A2q),  occupancy  status  [OS]  and 
burnout  (Bq).  For  each  of  these  variables,  the 
variable  value  is  multiplied  by  its  weight. 


which  can  be  found  in  Table  3-17.  For  other 
(categorical]  explanatory  variables,  however, 
the  weights  are  not  accompanied  by  the 
actual  values  of  the  explanatory  variables. 
For  these  variables  the  computed  variable 
value  is  only  used  to  identify  the  category  to 


which  it  belongs  so  that  a  representative 
weight  can  be  selected  from  the  weight  table 
(Table  3-17)  of  this  Appendix.  Only  the 
obtained  weight  is  included  in  the  A^  and 
Xfq  formulas  for  these  variables. 
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Tbble  3-17.  Explanatory  Variable  Weights^  for 
Quarteriy  Conditional  Prepayment  and  Default  Probabilities 


Weighting  Factors  by  Product  lype  and  Variable  Category 

Rxplanatory 

variaUesand 

Categories 

30-Year  Fixed-Rate 

Adjustable  Rate 

All  Other  Products 

Prepayment 
weights  (Yj) 

Default 
weights 

(ft) 

Prepayment 
weights  (7j) 

Defiault 
weights 

(ft) 

Prepayment 
weights  (Yj) 

Default 
weights 

(ft) 

Age  variables 

\ 

0.072 
-0.002 

0.118 
-0.002 

0.061 
-0.001 

0.057 
-0.002 

0.078 
-0.002 

0.139 
-0.002 

OrigiaaiLTV 

LTVq<60 
60<L7Vo<70 
70<L7Vo<75 
75<L7Vo^80 
80<L7Vo^90 

90>L7Vo 

0.169 

0.069 

-0.024 

0.013 

-0.070 

-0.157 

-1.465 
-0.219 
0.426 
0.272 
0.399 
0.587 

0.097 
-0.008 
-0.080 
-0.071 

0.081 
-0.019 

-1.424 
-0.348 
0.121 
0.191 
0.322 
1.138 

0.117 
0.041 
-0.027 
-0.004 
-0.049 
-0.078 

-1.491 
-0.219 
0374 
0.220 
0.412 
0.704 

PraMMUCyef 

ncgaliyee«piiity 

iPNEQ^ 

.0<PNEQ^^0.05 
.05  <PNEQ^^  O.IO 
.10<PNEQ^<0.\5 
.15<PNEQ^^0.20 
.20  <PNEQ^^  0.25 
.25  <PNEQ^^  0.30 
.30  <PNEQ^<  0.35 
.35  >PNEQ^ 

0.234 

0.199 

0.1% 

0.169 

0.015 

-0.207 

-0.249 

-0.357 

-1.269 

-0.559 

-0.263 

-0.135 

0.254 

0.563 

0.647 

0.762 

0.603 

0.239 

0.060 

0.027 

-0.005 

-0.155 

-0.242 

-0.527 

-1.206 

-0.413 

-0.292 

-0.043 

0.177 

0.398 

0.607 

0.772 

0.328 

0.174 

0.132 

0.074 

-0.042 

-0.125 

-0.169 

-0.372 

-1.198 

-0.344 

-0.062 

-0.080 

0.164 

0.404 

0.421 

0.695 

•»«rt(J^ 

-0.212 

1.238 

-0.054 

0.936 

-0.174 

1.132 

OocBpascy 
stata8(0S) 

-0.280 

0.488 

-0.456 

1.782 

-0.284 

0.538 

Kdaiive  Spteaa 

RS^^ -0.20 

-0.20  <^,^ -0.10 

-0.10<JtS,^0 

0<*S,<0.10 

0.10  <«,<  0.20 

0.20  <  ^5,^0.30 

0.30  <JW, 

-1.160 

-0.822 

-0.680 

-0.432 

0.633 

1.182 

1.279 

-1.473 

-0.524 

-0.328 

-0.1(52 

0.414 

1.066 

1.007 

-1.027 

-0.810 

-0.710 

-0.343 

0.628 

1.098 

1.164 
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TVible  3-17.  Explanatory  Variable  Weights*  for 
Quarterly  Conditional  Prepayment  and  Default  Probabilities  (CoatiBucd) 


Weighting  Factors  by  Product  Type  and  Variable  Category 

Explanatory 

variables  and 

Categories 

30-Year  Fued-Rate 

Adjustable  Rate 

AU  Other  Products 

Prepayment 
weights  (Yj) 

Default 
weights 

(ft) 

Prepayment 
weights  (Yj) 

Default 
weights 

(ft) 

Prepayment 
weights  (Yj) 

Default 
weights 

Yield  Curve  Spread 

(re,) 

KS,<1.00 

1.00  <KS,<  1.20 

1.20<5  <1.50 

1.50  <ySq 

-0.215 

-0.228 

0.022 

0.421 

0.042 
-0.156 
-0.101 

0.215 

-0.214 

-0.211 

-0.004 

0.429 

Product  Type 
Adjustment  factors 

(Yr^) 
20-ycar  fixed-rate 

15-year  fixed-rate 

Balloon 

Government 

Second  mortgages 

1 

-0.017 
-0.004 
0.564 
-0.184 
-0.107 

-0.143 

-1.064 

1.439 

0.693 

0.659 

Calibration 
constant  (P^) 

0.146 

0.146 

0.146 

Fixed  Effects 

(Yo-Po) 

-4.217 

-7.888 

-4.362 

-6.522 

-4.286 

-8.184 

'  The  explanatory  variable  weights  given  in  this  table  were  estimated  based  upon  equations  using  mortgage 
origination  term  (Tq)  to  amortize  balloon  loans,  rather  than  mortgage  amortization  term  (7,)  to  amortize  balloon 
loans,  as  seen  in  the  formula  used  for  PMT^. 

3.5.2.3.4    Calculating  Default  and  Prepayment  Rates 

The  total  weighting  factors,  AP,  and  Xy^,  are  converted  into  quarterly  default  and  prepayment  probabilities  using  the  following 
logistic  probability  equations: 

exp{X^  } 
^'^~  \  +  exp{X^A  +  exp{Xy.} 


exp{Xy^} 

^'^^'^~  \^exp{X^^}^exp{Xy^} 


where: 

DeL  =  quarterly,  conditional  default  rate  in  stress  period  quarter,  9 

Prepa  =  quarterly,  conditional  prepayment  rate  in  stress  period  quarter,  q 

exp{.}  =  exponential  fiinction 

3.5.2.3.5    Monthly  Default  and  Prepayment  Rates 

To  this  point,  all  calculations  involved  creating  quarterly  time  series  of  values  throughout  the  ten-year  stress  period  (40  quarters). 
In  this  step,  the  quarterly  conditional  default  and  prepayment  rates  are  converted  into  monthly  rates  as  follows: 
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where: 

Defyjn     =    nionthlyconditioiialdefaultrateforeachinoiith>={1.2.3}  inquaiter9a(l,....40) 
/'npj^     s    inoMhly  conditional  prepayinent  rate  for  each  nKmthy=(  1,23}  in  quaiter^(l,.... 40) 


3.5.2.4    Output 

Use  the  resulting  120  monthly  conditional 
default  and  prepayment  rates  for  each  loan 
group  to  calculate  monthly  principal 
reductions  resulting  from  defeults  and 
prepayments,  and  to  calculate  default  losses 
for  each  month  in  the  ten-year  stress  period. 

3.5.3    Single  Family  Loss  Severity 

3.5.3.1  Overview 

[a]  The  Single  Family  Loss  Severity 
component  of  the  stress  test  computes  loss 
severity  rates  for  single  femily  mortgages  that 
default  in  each  month  of  the  stress  test.  The 
loss  severity  rate  is  the  net  cost  of  a  loan 
default  expressed  as  a  percentage  of  the 
unpaid  principal  balance  (UPB)  at  the  time 
of  defeult.  Based  on  various  cost  and  revenue 
elements  associated  with  a  loan  default,  the 
stress  test  calculates  loss  severity  rates  as  the 
present  value  (at  default  date)  of  the  net  cash 
flows  that  occux  following  the  default  date. 
Most  cost  and  revenue  elements  are  entered 
as  constant  rates  across  loan  groups 
throughout  the  stress  period.  Two  exceptions 
are  proceeds  from  property  disposition  and 
asset  funding  costs.  Proceeds  are  derived 
through  a  formula  that  uses  both  historical 
and  stress  period  house  price  appreciation 
rates,  and  that  accounts  for  loan  amortization 
from  origination  through  default.  Funding 
cost  of  the  defaulted  mortgages  and  the 
resulting  foreclosed  properties  is  captured  by 
discounting  the  loss  severity  elements,  using 
a  cost-of-funds  interest  rate  that  varies  during 
the  stress  period.  Loss  severity  rates 
throughout  the  stress  period  will  also  vary 
according  to  the  application  of  percent- 
denominated  credit  enhancements  (dollar- 
denominated  credit  enhancements  are 
directly  applied  in  the  Cash  Flow  component 
of  the  stress  test)  and  their  associated  credit 
ratings. 

(b)  The  inputs  used  to  compute  loss 
severity  rates  include  several  starting 
position  loan  group  characteristics, 
counterparty  credit  risk  foctors,  historical 
house  price  index  series  and  stress  period 
house  price  growth  rates,  house  price 
appreciation  volatility  parameters,  and  stress 
test  interest  rate  series.  The  output  of  loss 
severity  rates  for  each  loan  group  are  used  in 
the  Cash  Flow  component  of  the  stress  test 
[see  section  3.9,  Cash  Flows,  of  this 
Appendix)  to  calculate  (dollar)  defeult  losses. 

3.5.3.2  Inputs 

[a]  The  Single  Family  Loss  Severity 
component  of  the  stress  test  uses  loan  group 
characteristics  as  of  the  start  of  the  stress  test, 
including  information  on  certain  types  of 


credit  enhancements,  and  credit  risk  factors 
associated  with  counterparty  rating 
categories  (see  section  3.6,  Other  Credit 
Factors,  of  this  Appendix).  In  addition,  it 
uses  historical  and  stress  period  HPI  series, 
house  price  appreciation  volatility 
parameters,  and  one  interest  rate  series  (see 
section  3.4,  Property  Valuation,  of  this 
Appendix). 

[b]  The  particular  loan  group 
characteristics  (refer  to  section  3.1,  Enterprise 
Data,  of  this  Appendix  for  the  definitions  of 
these  loan  group  characteristics),  with 
associated  variable  names  used  in  the 
procedures  below,  are: 

•  Product  Type 

•  Portfolio  (retained  or  sold  portfolio) 

•  Origination  Year  (subscript  "y") 

•  Origination  Month  (tm,  for  commitment 
loan  groups  only) 

•  Census  Division  (subscript  "d") 

•  Starting  Coupon  (re  J 

•  Original  Coupon  (rc,o,  only  used  for 
arms) 

•  Passthrough  Rate  (rp,  for  sold  loans  only) 

•  Original  LTV  (LTVo) 

•  Mortgage  Age  (y^J 

•  Amortization  Term  (TJ 

•  Credit  Enhancement  Coverage  Type  1 
(Cmi,  PMI  coverage  rate) 

•  Credit  Enhancement  Coverage  Type  2 
(Cre,  seller/servicer  recourse  coverage  rate) 

•  Percent  of  UPB  under  "AAA"  coverage 
in  a  loan  group  (Cr) 

•  Percent  of  UPB  under  "AA"  coverage  in 
a  loan  group  (Cr) 

•  Percent  of  UPB  under  "A"  coverage  in  a 
loan  group  (Cr) 

•  Percent  of  UPB  under  "BBB"  coverage  in 
a  loan  group  (Cr) 

[c]  Credit  enhancement  coverages,  both 
Type  1  and  Type  2,  are  reduced  throughout 
the  stress  test  according  to  "haircuts,"  as 
defined  in  section  3.6,  Other  Credit  Factors, 
of  this  Appendix.  These  haircuts  represent 
percentage  reductions  to  credit  enhancement 
coverage  due  to  the  inability  of  a 
counterparty  to  meet  its  obligations  under 
stressful  conditions.  The  final  (end-of-stress- 
period)  haircuts,  by  credit  rating  class  (AAA, 
AA,  A,  and  BBB),  are  obtained  from  section 
3.6,  Other  Credit  Factors,  of  this  Appendix. 

[d]  In  addition,  historical  Census  division 
HPI  series  and  house  price  appreciation 
volatility  parameters  are  obtained  from  the 
most  recently  available  OFHEO  HPI  Report. 
The  HPI  series  are  used  to  update  collateral 
property  values  to  the  beginning  of  the  stress 
test.  Property  values  are  then  updated  during 
the  stress  period  with  monthly  house  price 
growth  rates  obtained  from  section  3.4, 


Property  Valuation,  of  this  Appendix.  The 
historical  volatility  parameters  are  used  with 
stress  period  property  values  to  develop 
distributions  of  property  values  and  levels  of 
home  equity  witnin  loan  groups. 

[e]  The  final  input  used  here  is  the  six- 
month  Federal  agency  cost-of-funds  rate,  for 
each  month  of  the  stress  period  (variable 
"r<u").  This  monthly  series  is  generated  by 
the  interest  rate  component  of  the  stress  test 
[See  section  3.3,  Interest  Rates,  of  this 
Appendix)  and  is  used  as  the  discount  rate 
for  computing  the  present  value  of  the  three 
major  elements  of  the  loss  severity  rate — 
defaulting  UPB,  net  costs  or  proceeds 
associated  with  foreclosure,  and  net  cash 
flows  from  holding  and  disposition  of  Real 
Estate  Owned  (REO)  property. 

3.5.3.3    Procedures 

la)  The  process  of  deriving  loss  severity 
rates  involves  calculating  the  present  value  of 
three  loss  elements.  The  first  loss  element 
(PVl)  is  the  amount  of  defaulting  UPB.  The 
second  loss  element  (PV2)  is  the  expense 
related  to  foreclosure,  net  of  any  mortgage 
insurance  proceeds.  The  third  loss  element 
(PV3)  combines  post-foreclosure  property 
expenses  with  proceeds  from  REO  property 
disposition.  Each  of  these  three  loss  elements 
is  computed  as  the  present  value  (as  of  the 
default  date)  of  the  net  cash  flows  occurring 
at  a  separate  point  in  time — four  months  after 
default  for  the  first  loss  element,  13  months 
after  default  for  the  second  loss  element,  and 
20  months  after  default  for  the  third  loss 
element.  The  present  values  of  the  three  loss 
elements  then  are  added  together  to  derive  an 
initial  loss  severity  rate  (NPVl).  Finally, 
available  seller/servicer  recourse  against  the 
(initial)  losis  is  applied  to  calculate  the  final 
loss  severity  rate  (NPV3).  Figure  3-3  of  this 
Appendix  depicts  the  timing  of  the  three  loss 
elements  and  how  they  are  combined  to 
produced  initial  and  final  loss  severity  rates. 

[b]  In  the  procedures  for  calculating  loss 
severity  rates,  loan  amortization  is  performed 
each  month  for  surviving  loans  in  each  loan 
group;  all  discounting  of  cash  flows  uses 
semi-annual  compounding  of  interest  rates: 
all  calculations  add  expenses  and  subtract 
revenues  to  calculate  loss  severity  rates;  and 
all  loss  elements  are  calculated  as 
percentages  of  the  UPB  of  the  defaulting 
loans.  With  the  exception  of  computations 
for  FHA  and  VA  loans,  calculations  are  not 
specific  to  any  particular  loan  product  types, 
although  loan  group  characteristics  (coupon 
rate  and  amortization  term)  are  used  in  the 
severity  calculations. 

Id  The  lack  of  product  type  distinctions  in 
severity  calculation  means  that  adjusfabl^ 
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rate  mortgages  are  treated  like  fixed-rate 
mortgages.  Their  coupon  rates  are  not 
updated  during  the  stress  test,  and  the 
original  coupon  is  used  to  perform  loan 
amortizations  used  in  the  statistical  equation 
for  property  disposition  proceeds.  This 
simplification  does  not  affect  the  actual 
defaulting  UPB  used  to  calculate  dollar 
losses.  The  cash  flow  portion  of  the  stress  test 
does  update  coupon  rates  for  adjustable  rate 
products,  and  uses  the  updated  rates  to 
amortize  loan  group  UPB.  There  are  also  no 
differences  in  loss  severity  rate  calculations 
for  investor  loans.  The  stress  test  does  not 
group  loans  according  to  occupancy  status 
(owner-occupant  versus  investor/rental), 
although  the  statistical  analysis  used  to 


derive  the  loss  severity  elements  for  the 
stress  test  used  data  on  both  occupancy 
status  types.  Thus,  the  loss  severity  elements 
shown  here  reflect  a  balance  of  owner- 
occupant  and  investor  loans. 

[d]  The  stress  test  groups  FHA  and  VA 
loans  together.  To  calculate  severity  rates, 
FHA  and  VA  insurance  coverage  amounts  are 
calculated  separately  for  all  FHA/VA  loan 
groups.  Loan  group  credit  enhancements  are 
then  calculated  by  summing  the  coverage 
amounts,  with  FHA  insurance  receiving  a 
0.67  weight  and  VA  insurance  receiving  a 
0.33  weight.  Final  loss  severity  rates  for 
FHA/VA  loan  groups  are  then  computed 
based  on  these  weighted  average  coverage 
amounts. 


3.5.3.3.1    Defaulting  UPB 

The  defeulting  UPB  is  the  first  loss  element 
included  in  the  loss  severity  rate  calculation. 
The  stress  test  recognizes  de&ulting  UPB 
four  months  after  the  month  of  default.  At 
this  point,  the  defaulting  UPB  is  recognized 
as  a  loss  severity  element  and  a  potential  cost 
(pending  offsetting  revenues  from  mortgage 
insurance  and  property  disposition).  For  sold 
loans,  defeulting  mortgages  are  first 
purchased  firom  the  security  pools,  requiring 
a  cash  outlay  equal  to  the  UPB.  Because  only 
sold  loans  involve  actual  cash  outlays,  sold 
and  retained  loans  are  treated  slightly 
differently  in  this  loss  element  calculation. 


Figure  3-3.  Single  Family  Loss  Severity  Event  Timing 


Month* 


Evwits 


Cashflows 


{i 'fiff'^tfnfTiT'i'YrTrTT^   > 


{ 


Repurchase  Loan 
Default        from  Security  i*ool 


Severity  Rate 
Calculations 


Foreclosure 


Disposition 


UPB 


Servicer  claim  expertses 

and  mortgage  Insurance 

(PMI  and  FHA) 


t 


Property 
expenses  and 
sale  proceeds 


Initial  Net  Present  Value  Loss  Severity  Rate 

(after  PMI  &  FHA  but  before  recourse  and  VA  insurance) 


Reeoune  Proceede  and  VA  Inaunnee 


Final  Net  Present  Value  Loss  Severity  Rate 


1.  For  sold  loans,  recognize  the  cash  outlay  by  discounting  UPB  back  to  the  date  of  default: 

1 


PV1^  = 


(-^•) 


where: 
I 


present  value  of  the  defaulting  UPB 

defaulting  UPB 

discount  rate  (six-month  Federal  agency  cost-of-funds  rate)  in  effect  in  montti 
of  the  stress  period 


2.  For  retained  loans,  set  PVl,  =  1  to 
represent  the  full  UPB.  No  discounting  is 
necessary  because  recognition  of  the 


defaulting  UPB  does  not  involve  an  actual 
cash  outlay. 


3.5.3.3.2    Net  Costs  or  Proceeds  Associated 
with  Foreclosiue 

The  second  loss  element  includes 
foreclosiu«  related  transactions.  There  are 


Federal  Register /Vol.  64.  No.  70 /Tuesday,  April  13,  1999 /Proposed  Rules 


18253 


several  cash  flows,  so  that  multiple 
computations  are  required. 

1.  Calculate  survival  factors  for  each 
counterparty  rating  category,  for  each  month 
of  the  stress  period.  The  monthly  survival 
factors  represent  percentages  of  obligations 


that  counterparties  with  given  credit  ratings 
are  expected  to  meet  as  the  stress  period 
continues.  They  are  derived  from  the  final 
haircuts  defined  in  section  3.6,  Other  Credit 
Factors,  of  this  Appendix.  These  factors  are 
applied  here  to  private  mortgage  insurance 


5FR.t=     1- 


120 


(PMI)  coverage,  and  later  to  seller/servicer 
recourse  obligations.  Survival  factors  for  each 
credit  rating  category  are  constant  across  loan 
groups: 


where: 

SFn      =    survival  factor  for  counterparties  rated/?  in  month  r  of  the  stress  period 

R       =    credit  rating  categories  of  counterparties 

f //r     =    final  haircut  for  counterparties  rated,  R.  This  reflects  their  abilities  to  meet 

obligations  toward  Enterprises  in  the  final  month  of  the  stress  period.  Values  are 
defined  in  the  Other  Credit  Factors  component  of  the  stress  test 

2.  Calculate  private  mortgage  insurance  (PMI)  proceeds.  ,  ,  ,     .  .    • 

a  Calculate  the  weighted  average  survival  factor  for  each  loan  group.  For  each  month,  t.  of  the  stress  period,  multiply  the  survival 

factor  for  each  counterparty  rating.  SFr..  by  the  percentage  of  the  loan  group  UPB  covered  by  counterparties  with  the  same  raUng. 

aTsi^  tTe  results  aSos^all  counterparty  ratings.  R.  Next,  divide  that  sum  by  the  sum  of  all  counterparty  coverage  percentages. 

This  produces  a  weighted  average  survival  factor.  SF,.t.  by  loan  group,  for  each  month,  t,  of  the  stress  penod: 


"^^w.t  ~ 


I(5F^,tQ) 
R^ 

R 


where: 

SF       =    weighted  average  counterparty  survival  factor  in  month  t  of  the  stress  period 
Cr      =    percentage  of  loan  group  UPB  that  has  a  counterparty  rating  of  R 

b.  Multiply  the  weighted  average  survival  factors.  SF^,.  by  the  PMI  percentage  coverage  rate.  G-i.  to  derive  monthly  adjusted 
percentage  coverage  rates,  Cmi.i: 

Cmi,t  =  C^i-^^w.t 


where: 

Cmi,i     =    adjusted  PMI  percentage  coverage  rate  for  month/ of  the  stress  period 
C^       =    loss  coverage  rate  for  Credit  Enhancement  Coverage  Type  1,  PMI 

c.  Compute  mortgage  insurance  proceeds  (m/.).  by  multiplying  the  adjusted  PMI  pert:entage  coverage  rate.  Gna.  by  the  mortgage 
insurance  claim  amount.  First,  for  all  conventional  loans— loan  groups  other  than  FHAA^A: 


vni^  —  Cmi,  t 


1+F  + 


'c,  s 
12 


For  FHAA^A  loan  groups,  calculate  the  FHA  insurance  proceeds: 


mu 
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where: 

mi^  =  mortgage  insurance  f>roceeds  in  month  /  of  the  stress  period 

1  =  defaulting  UPB 

F  =  foreclosure  expenses  as  a  percentage  of  UPB  (five  percent) 


'w 


=    starting  coupon 


tf        =    foreclosure  time  (13  months) 

0.67      =    FHA  reimbursement  rate  on  foreclosure  related  expenses 

0.7S      =    adjustment  to  reflect  that  FHA  reimbursement  on  unpaid  interest  is  at  a 
government  debenture  rate,  and  not  at  the  mortgage  coupon  rate 

3.  Discount  all  foreclosure  related  cash  flows  by  tf=13  months  to  compute  the  post-fcueclosure  loss  element,  PV2t. 
a.  For  retained  loans: 


PV2^  = 


F  -  mi 


b.  For  sold  loans,  add  passthrough  interest  expense  to  mortgage-backed  security  holders  for  4  months: 


c.  For  FHA/VA  loans: 


PV2^  = 


-mi. 


PV2,  = 


where: 
PV2, 


p 

F 


present  value  of  net  cost  or  proceeds  associated  with  foreclosure  for  loans 
defaulting  in  month  t  of  the  stress  period 

passthrough  rate  on  mortgage-backed  securities 

foreclosure  expenses  as  a  percentage  of  UPB  (five  percent) 


4.  Calculate  the  payment  to  the  loan  servicer  [PVSi)  net  of  any  interest  paid  by  the  seller/servicer  to  the  Enterprise  that  would 
be  repaid  in  the  post-foreclosure  servicer  claim.  The  present  value  factor  generated  here  is  not  used  in  the  computation  of  the  foreclosure 
loss  component,  but  will  be  used  later  to  account  for  cases  where  there  is  full  recourse  to  the  seller/servicer.  This  is  required  only 
where  there  is  Type  2  Credit  Enhancement  coverage.  It  is  not  used  for  FHA/VA  loans.  For  retained  loans: 


PVS^  = 


yf) 


For  sold  loans,  add  the  (4  months)  interest  passed  through  by  the  Enterprise  to  security  holders: 
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PVSt  = 


^^ 


(-^y 


where: 
PVS, 


present  value  of  the  (net)  servicer  claim  payment  for  loans  defeulting  in  mondi  t 
of  the  stress  period 


3.5.3.3.3    Net  Cash  Flow  firom  Holding  and 
Disposition  of  REO  Property 

The  third  loss  element  includes  cash  flows 
associated  with  management  and  disposition 
of  REO  property.  Cash  flows  used  in 
calculating  this  element  are  sales  proceeds 
from  disposition  of  foreclosed  property  and 
REO  property  management  (maintenance  and 
operating]  expenses. 


3.5.3.3.3.1    Calculate  Proceeds  From 
Property  Sale 

Sales  proceeds  is  a  dynamic  loss  severity 
element  whose  calculation  involves  updating 
property  values  and  loan  balances  over  time. 
Several  steps  are  required.  First,  property 
values  and  UPB  are  updated  from  origination 
to  the  time  of  defeult.  This  is  done  with 
index  values,  rather  than  dollar  values. 
Property  values  are  represented  by  a  house 
price  index,  and  loan  balances  by  a  UPB 
index  (ratios  of  defaulting  UPB  to  the  original 


house  price).  Second,  a  statistical  measure  (z- 
score)  of  the  distance  between  the  logarithm 
of  house  price  index  and  the  logarithm  of  the 
loan  balance  index  is  calculated.  Third,  an 
econometric  equation  uses  the  z-score  to 
compute  the  portion  of  UPB  that  is  not 
recovered  at  property  disposition.  Finally, 
the  unrecovered  portion  of  UPB  is  converted 
into  proceeds  from  property  sale. 

1.  Uf)date  property  values. 

a.  Calculate  a  house  price  index  at  the  start 
of  the  stress  test,  according  to  origination 
year  and  Census  division  cohort: 


HP^i  -1 


<*-l  "  HPI. 


d.q 


where 


HPI. 


^ 


=    house  price  index  value  at  the  start  of  the  stress  test  for  loan  groups  in 

Census  division  d,  originating  in  quarter  q 
-    HPI  value  for  Census  Division  d,  for  the  quarter  immediately  preceding 

the  stress  test 
=    HPI  value  for  Census  Division  d  in  quarter  q 


Because  HPI  values  are  as  of  the  end  of 
each  quarter,  HPU,-i  gives  the  value  as  of  the 
start  of  the  stress  period.  The  OFHEO  HPI  is 
published  beginning  with  the  first  quarter  of 
1980.  OFHEO  has  also  produced  (but  not 
published)  values  for  earlier  years.  To  season 


loans  originating  in  1979,  assign  HPUjt 
according  to  the  Census  division  specific 
values  listed  in  Table  3-16.  Treat  all  pre- 
1979  originations  as  if  they  were  originated 
in  1979. 


b.  Calculate  house  price  index  values 
during  the  stress  period  by  multiplying  the 
I^  by  cumulative  house  price  growth  rates  in 
the  stress  period: 


/    t 


HPI 


=  Ia 


d,q,t  ~  'd,q 


exp 


l8s 


*=l 


V 


J 


where: 
8* 


house  price  index  for  loan  groups  in  Census  division  d,  originated  in 

quarter  q,  and  defaulting  in  month  t  of  the  stress  period 

house  price  growth  rate  in  month  s  of  the  stress  period,  s  =  (l,....t} 
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Do  not  calculate  U^  for  loans  that  an  Enterprise  has  committed  to  buy,  but  not  yet  purchased  at  the  beginning  of  the  stress 
period,  because  pre-stress  period  house  price  appreciation  is  not  applicable.  The  house  price  index  for  these  loans  is  the  cumulative 
monthly  growth  rate  from  the  month  after  delivery  to  the  month  of  loss  severity  calculations  (month  of  default): 


HPI. 


d,q,  t 


=  exp 


8s 


s=(r„  +  l) 


where: 

r„      =    loan  delivery  month  in  the  stress  period,  f(M'  commitment  loans 


•m 

r 


=    month  of  loan  default  and  loss  severity  calculation,  t  =  {r^^  |,...,120) 


2.  Calculate  the  standard  deviation  of  house  price  growth  paths,  Od.i,  around  the  average  growth  path  implied  by  the  HPUa* 
value.  This  first  requires  limiting  the  value  of  the  age  variable  to  avoid  negative  "difiiision."  Negative  diffusion  occurs  when  the 
variance  of  house  prices  declines  over  time.  While  negative  diffusion  is  not  expected  to  happen  in  practice,  the  formula  for  the 
standard  deviation  of  house  price  growth  paths  (which  is  a  quadratic  function  of  time,  where  the  first-order  term  is  positive  and 
the  second-order  term  is  negative)  will  create  negative  diffusion  unless  age  is  limited. 

a.  Create  a  variable  for  mortgage  age  in  the  sffess  test: 

^t  =  ^s  +  ^ 


where: 

i4,     =    mortgage  age  at  the  start  of  the  stress  test 

t      =    month  r  in  the  stress  test 
b.  Create  a  mortgage  age  variable  (t4A^  that  limits  the  mortgage  age  to  a  maximum  value: 

AM,  =  min  {A,/3,  age  limit} 

where: 

A^^i        =    theageof  the  loan  group  in  quarters,  during  month/ of  the  stress  period 

agelimit    =    -aJ(l-%) 

Oj         =    "alpha"  volatility  parameter  for  Census  division  d  (from  the  OTHEO 
HPI  Report  most  recent  quarter) 

^j         =    "beta"  vcrfatility  parameter  for  Census  division  d  (from  the  OFHEOHH 
Report,  most  recent  quarter) 
c  Calculate  the  standard  deviation  of  bouse  price  growth  rate  path  using  MAKc 


0^,=  ^{MA,a^)^{MA^-^^) 


where: 


'(U      = 


standard  deviation  of  cumulative  house  price  growth  rates  for  loans  in 
Census  division  d,  in  month  r  of  the  stress  period 


3.  Compute  a  monthly  loan  payment  bctor  using  the  wiginal  coupon  rate  and  cviginal  LTV  [LTVoi.  Since  original  pn^perty  value 
is  specified  to  be  equal  to  aae,  LTVo  represents  the  cniginal  UPB.  Use  this  payment  factor  to  compute  the  time  series  of  UPB  index 
(see  below)  to  capture  amortization  of  surviving  loans  in  each  loan  group  throughout  the  stress  period: 


LTV^ 


PMT  = 


C.0 

12 


-(-^f 
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mr  m 

av,  • 

'«    • 

r.    - 


I  LTV 


4.  Calculate  the  time  series  of  UPB  index— the  ratios  of  defaulting  UPB  in  each  month  of  the  stress  period  to  the  original  house 
price: 


B^  =  PMT- 


c,o 
12 


where: 
B.    = 


UPB  index,  the  ratio  of  defaulting  UPB  in  month  t  of  the  stress  period  to  original 
house  price 


5.  Compute  the  z-score  for  the  spedfied  as  a  percentage  difference  deviaUon  of  the  house  pnce  growth 

"distance"  between  the  logarithm  of  the  from  the  original  property  value  (1.0).         rates  used  to  calculate  the  z-score."  The 

bouse  price  index  and  the  logarithm  of  This  transformation  makes  the  distance      formula  for  the  z-score  is: 

the  UPB  index.  The  use  of  logarithmic  between  the  house  price  and  UPB 

values  allows  each  variable  to  be  indexes  consistent  with  the  standard 


Zt  = 


lniHPI^^,)-lnib,) 


'd.t 


where: 
/n(.) 


z-scorc  for  the  distance  between  the  logarithm  of  the  house  price  index  and  the 
logarithm  of  the  UPB  index,  in  month  t  of  the  stress  test 
standard  deviation  of  cumulative  house  price  growth  rates  for  loans  in  Census 
division,  d,  in  month  t  of  the  stress  period 

natural  logarithm 
max  (Bti  0.05) 


The  allowable  values  of  z,  are  bounded  by 
4.0  and  -0.50.  If  the  computed  value  Zi  is 
outside  either  of  these  bounds,  it  is  reset  to 
its  closest  boundary  value. 


6.  Compute  the  percentage  of  UPB  that  is 
not  recovered  at  property  disposition  based 
on  the  statistically  derived  relationship 


between  the  percentage  of  UPB  unrecovered 
at  property  disposition  and  the  z-score: 


Lj  =  (c;ip(0.2704-0.0770z,)-l) +0.1034, for -0.50<z,<4.0 


>  I  This  standard  deviation  is  of  cumulative  house 
price  growth  rates.  The  log  of  HPI  is  the  cumulative 
growth  of  average  house  prices  in  the  geographic 
area,  while  the  log  of  b  gives  an  HPI-growth-rate- 


equivalent  interpretation  to  ovmer  invested  equity 
(downpayment  plus  amortization).  The  resulting  log 
difference  is  the  amount  by  which  the  individual 
house  price  growth  must  be  lower  than  average 


market  growth  in  order  to  eliminate  any  equity  in 
the  property  and  thus  lead  the  borrower  to  consider 
default. 
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where: 

If        =    uncovered  portion  of  UPB,  for  loans  in  a  loan  group  that  default  in  month  t  of 
the  stress  period 

0.1034    =    calibration  factor  to  reasonably  relate  loss  severity  rate  to  the  benchmark 
experience 

Because  log-transformed  values  of  the  formula  for  £,.  In  addition,  the  formula  also  7.  Calculate  sales  pnx»eds  from  the 

umecovered  UPB  {ln(L,)  + 1])  were  used  in  includes  the  calibration  factor  to  reasonably  disposition  of  each  foreclosed  property,  Pt,  as 

the  regression,  the  "1 "  in  the  equation  above  relate  loss  severity  rate  to  the  benchmark  UPB  less  the  portion  that  was  not  recovered 

is  a  result  of  using  the  antilog  to  derive  the  experience.  at  dispoeition,  l<: 


/>.  =  l-L, 


where: 

/*,      =    sales  proceeds  from  property  disposition  for  loans  defaulting  in  month/ of  the 
stress  period 

3.5.3.3.3.2    Net  Cash  Flow  at  Property  Disposition 

Subtract  sales  proceeds  from  expenses  related  to  REO  property,  then  discount  the  result  by  {U+ti  =  20  months)  to  obtain  the 
present  value  of  the  third  loss  severity  element: 


PV3^  = 


R-P. 


,...m 


1+-^ 


,  for  all  loan  groups  other  than  FFWVA 


or 


PV3^  =  0  ,  forFHA/VA  loan  groups 


where: 


PV3.     = 


present  value  of  net  cash  flows  associated  with  holding  and  disposition  of  REO 
property  for  loans  defaulting  in  month  t  of  the  stress  period 

REO  expenses  as  a  percentage  of  UPB  (13.7  percent).  This  includes  property 
management  and  disposition  expenses. 

property  inventory  time  (seven  months) 


3.5.3.3.4    Final  Calculations  of  Loss  Severity 
Rates 

At  this  point,  all  cost  elements  of  loss 
severity  are  included  in  PVl,  PV2,  and  PV3. 
Revenues  from  private  mortgage  insurance 
(Type  1  credit  enhancement)  or  FHA 
insurance  are  also  included  in  PV2.  The  sum 
of  PVl.  PV2,  and  PV3  then  provides  an  initial 


net-present- value  loss  severity  rate  [NPVl). 
Once  this  is  calculated,  potential  revenues 
from  seller/servicer  recourse  (Type  2  credit 
enhancement)  and  VA  insurance  guaranty 
proceeds  are  computed.  For  non-government 
(conventional  loans),  the  recourse  proceeds 
are  subtracted  from  NPVl  to  arrive  at  final 
loss  severity  rates  (NPV3)  for  each  loan 
group,  in  each  month  of  the  stress  test.  For 


FHAA^A  loan  groups,  final  loss  severity  rates 
are  calculated  using  a  weighted  average  of 
the  proceeds  from  the  two  forms  of 
government  insurance. 

1.  Calculate  the  initial  loss  rates  (after 
mortgage  insurance  and  FHA  coverage,  but 
before  seller/servicer  recourse  or  VA 
coverage): 


NPVl^^  PVl^■^PV2^^k■PV3^ 
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where: 
NPVlt 


initial  loss  severity  rates  for  loans  defaulting  in  month  t  of  the  stress  period  (after 
mortgage  insurance  or  FHA  coverage,  but  before  other  recourse  or  VA  guaranty) 


2.  Proceed  based  upon  whether  the  loan  than  zero,  where  NPVl,  <  0,  will  not  receive 

group  represents  conventional  or  FHA/VA  any  additional  credit  for  seller/servicer 

loans:  recourse.  For  those  loans,  set  AQt  =  0,  and 

a.  For  conventional  loans,  check  the  initial  proceed  to  Step  6.  Otherwise,  if  NPVl,  >  0, 

losses  in  NPVl,  to  evaluate  whether  there  is  go  to  Step  3. 

any  loss  remaining.  Loans  with  losses  less  b.  For  FHAA^A  loans,  proceed  to  Step  5. 


3.  Re-calculate  initial  loSs  severity  rates 
using  the  full  seller/servicer  claim  amoimt, 
PVS,.  rather  than  the  post-insurance 
foreclosure  cash  flow,  PV2,: 


NPV2^  -  PVyj  +  PV5t  +  PV5t 


where: 


N?V1^     =    initial  loss  severity  without  any  credit  enhancements 


4.  Use  NPV2,  with  appropriate  percentage  recourse  (Type  2)  coverage  rates  and  survival  factors  to  calculate  seller/servicer  recourse 
coverage  amounts,  RC,. 

Crc.  I  =  Cfc  •  SF^^  t 
/?Cj  =  NPV2,Crc.t 


where: 
RC, 


recourse  coverage  rate  in  month  t  of  the  stress  period,  adjusted  for  the  potential 
survival  rates  of  counterparties  in  the  stress  test 

contractual  seller/servicer  recourse  coverage  (Type  2)  percentage 

weighted  average  counterparty  survival  factor  in  month  t  of  the  stress  period 

seller/servicer  recourse  coverage  amount  to  be  applied  in  the  stress  tesLThis  is 
adjusted  for  counterparty  credit  ratings,  in  month  t  of  the  stress  period 


Go  to  Step  6. 

5.  For  FHA/VA  loan  groups,  calailate  the  efiisctive  loss  rate  after  recourse  coverage  amounts  provided  by  VA  giiarantees: 


NPVVA,  = 


(l+(/?-P.))  +  (F  +  ^r,) 


-0.30 


r,.\6 


(-^) 


and  dien: 


NPVVA^  =  max{NPVVA^,0) 
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where: 

R      s    REO  expenses  as  a  percentage  of  UPB  (13.7  percent).  This  includes  prq)erty 
management  and  disposition  expenses 

P^      =    sale  proceeds  from  disposition  of  foreclosed  properties  (computed  above) 

F      =    foreclosure  expense  as  a  peicenuge  of  UPB  (five  percent) 

0.30    =    fixed-rate  used  for  the  VA  guaranty  coverage  percentage.  (The  VA  coverage  rate 
is  a  fiincuon  of  the  initial  loan  size.) 

6.  Calculate  final  loss  severity  rates  separately  for  conventional  and  FHA/VA  loans. 

a.  For  conventional  loans,  subtract  me  percent  reduction  in  net  losses  provided  by  recourse  coverage,  RC,,  from  the  initial  loss 
severity  rate,  NPVl,: 

NPV3^  =  NPVl^-Rq 

where: 

NPV3,      =    final  loss  severity  rate  for  loans  defaulting  in  month  t  of  the  stress  period 

b.  For  PHA/VA  loans,  compute  a  weighted-average  loss  severity  rate,  iising  NFVli — ^which  includes  FHA  insurance— and  MPWA* — 
which  includes  VA  insurance: 


NPV3^  =  (0.67  •  NPVl^)  +  (0.33  •  NPVVA{) 


where: 


0.67     =    weight  given  to  FHA  loans  in  FHA/VA  loan  groups 
0.33     =    weight  given  to  VA  loans  in  FHA/VA  loan  groups 


3.5.3.4  Output 

The  resulting  120  monthly  loss  severity 
rates  (NPV3J  for  each  loan  group  are  used  as 
inputs  by  the  Cash  Flow  component  of  the 
stress  test  to  calculate  monthly  (dollar) 
default  losses  (see  section  3.9,  Cash  Flows,  of 
this  Appendix). 

3.5.4  Multifomily  Default  and  Prepayment 
3.5.4.1  Ovnview 

The  Multifamily  Default  and  Prepayment 
component  of  the  stress  test  calculates  the 
monthly  rates  of  default  and  prepayment  for 
each  multifamily  loan  group  throughout  the 
stress  period.  The  process  of  computing 
debult  and  prepayment  rates  requires  input 
data  on:  one,  loan  group  characteristics  in  the 
Enterprise  portfolios  at  the  beginning  of  the 
stress  test;  two,  historical  rent  growth  rate 
information  to  update  values  of  collateral  for 
the  loans  to  the  begiiming  of  the  stress  test; 
and  three  the  economic  conditions  of  the 
stress  period — interest  rates,  vacancy  rates 
and  rent  growth  rates.  These  input  data  are 
used  to  create  values  for  the  explanatory 
variables  in  the  Multifamily  Default  and 
Prepayment  component.  The  aimual- 
equivalent  default  and  prepayment  rates  for 
each  month  of  the  stress  period  are  generated 
using  the  values  of  the  explanatory  variables 
and  the  regression  coefGcients  (or  weighting 
factors),  l^ese  coefficients  are  based  on 
statistical  analysis  of  the  relationship 
between  default  and  prepayment  rates  and 
the  explanatory  variables.  Finally,  the 
annual-equivalent  rates  are  converted  into 
monthly  rates  for  use  in  the  Cash  Flow 


component  of  the  stress  test  to  simulate  loan 
terminations  and  associated  credit  losses. 

3.5.4.2  Inputs 

Inputs  for  the  Multi&mily  Debult  and 
Prepayment  ctHnponent  of  the  stress  test 
include  loan  group  characteristics,  interest 
rate  series,  historical  rent  indexes,  and  stress 
period  rent  growth  rates  and  vacancy  rates. 
Each  of  these  are  discussed  below. 

3.5.4.2.1  Loan  Group  Characteristics 

As  described  in  section  3.1,  Enterprise 
Data,  of  this  Appendix,  multifemily  loan 
group  characteristics  data  are  generated 
through  aggregation  of  individual  Enterprise 
loans  as  of  the  beginning  of  the  stress  test, 
according  to  defined  aggregation  criteria.  The 
characteristics  of  a  loan  group  include  both 
categorical  and  continuous  variables.  The 
values  of  categorical  variables  indicate  the 
range  within  which  a  loan  group 
characteristic  fells  ("value-range").  The 
values  of  continuous  variables  are  averages  of 
the  values  of  the  characteristics  of  the 
underlying  loans,  where  the  weights  are  the 
unpaid  principal  balances  of  each  loan  in  the 
group,  at  the  start  of  the  stress  test.  The 
following  are  loan  group  characteristics  used 
in  the  Multifamily  Defeult  and  Prepayment 
component  of  the  stress  test  (using  allowable 
values  for  each  variable  found  in  section  3.1, 
Enterprise  Data,  of  this  Appendix): 

•  Origination  year 

•  Census  region 

•  Metropolitan  statistical  area 

•  Product  type 

•  Mortgage  program 


•  Original  LTV  (the  variable  "LTVb"  hi 
equations  below) 

•  Original  coupon  (the  variable  "fco"  in 
equations  below) 

•  Starting  coupon  (the  variable  "fc^"  in 
equations  below) 

•  Starting  UPB  (the  variable  "l/Pft"  in 
equations  below) 

•  Debt  coverage  ratio,  at  the  time  of 
purchase  by  the  Enterprises  (the  variable 
"DCBo"  in  eqiiations  below) 

•  Amortization  term,  in  months  (the 
variable  "T,"  in  equations  below) 

•  Mortgage  age,  in  months  (at  the  start  of 
the  stress  period;  the  variable  "At"  in 
equations  below) 

3.5.4.2.2    Interest  Rate  Series 

Three  interest  rate  series  are  used  in  the 
Multifamily  Default  and  Prepayment 
component.  These  series  are  generated  from 
the  Interest  Rate  component  of  the  stress  test, 
for  each  month  of  the  stress  period  (see 
section  3.3,  Interest  Rates,  of  this  Appendix). 
Historical  values  for  one  of  these  interest  rate 
series  are  also  required.  (See  below.  Note  that 
all  interest  rate  series  are  in  decimal  format.) 
The  particular  input  series  are: 

•  Federal  Home  Loan  Bank  11th  District 
Cost  of  Fimds  Index  (COFI)  (the  variable 
"i>>,i"  in  equations  below) 

•  Conventional  mortgage  rate  (the  variable 
"ly"  in  equations  below) 

•  Ten-year  Constant  Maturity  Treasury 
Yield  (the  variable  "yl20t"  in  equations 
below).  Historical  values  of  this  variable  are 
input  starting  30  yeara  prior  to  the  start  of  the 
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stress  test,  and  stress  test  simulation  values 
are  used  to  extend  the  series  throughout  the 
stress- period. 

3.5.4.2.3  Historical  Rent  Indexes 
Updating  property  values  of  collateral  for 

multifamily  loans  at  the  beginning  of  the 
stress  test  requires  use  of  rent  indexes.  The 
stress  test  uses  the  residential  rent 
component  of  the  Consumer  Price  Index 
(CPI),  which  is  available  from  the  U.S. 
Department  of  Labor,  Bureau  of  Labor 
Statistics  (BLS).  The  series  required  for  this 
part  of  the  stress  test  are  those  for  the  U.S., 
the  four  Census  regions,  and  the  29 
Metropolitan  Statistical  Areas  (MSAs) 
covered  by  the  BLS  surveys. 

3.5.4.2.4  Stress  Period  Vacancy  Rates  and 
Rent  Growth  Rates 

Monthly  vacancy  rate  and  rent  growth  rate 
series  for  the  stress  period  are  generated  by 
the  Property  Valuation  component  of  the 
stress  test  (see  section  3.4,  Property 
Valuation,  of  this  Appendix).  These  series  are 
used  to  update  multifamily  property  values 
throughout  the  stress  period. 
3.5.4.3    Procedures 

[a]  Separate  default  equations  are  used  to 
distinguish  between  loans  acquired  through: 


one,  cash  piuchases  and  two,  negotiated 
transaction.  In  a  cash  purchase,  an  Enterprise 
acquires  a  newly  originated  loan  that  meets 
standard  underwriting  guidelines:  the 
purchase  can  include  recourse  to  the  seller/ 
servicer.  In  a  negotiated  transaction,  an 
Enterprise  generally  acquires  a  pool  of 
seasoned,  nonconforming  loans. 

[bl  FHA-insured  loans  are  a  subset  of  loans 
that  are  purchased  through  negotiated 
transactions,  but  they  are  included  with  the 
cash  transaction  loans  for  default  calculation 
purposes. 

[cl  Fixed-rate  multifamily  loans  have 
prepayment  restrictions,  for  example,  yield 
maintenance  fees  and  lockouts,  that  severely 
limit  prepayments  for  about  two-thirds  of  the 
loan  term.  To  account  for  the  differences  in 
prepayment  speeds  that  result  from  these 
restrictions,  five  prepayment  equations  are 
used  for  the  following  types  of  loans;  fixed- 
rate  loans  in  the  restriction  period,  fixed-rate 
balloon  loans  beyond  the  restriction  period, 
self-amortizing  fixed-rate  loans  beyond  the 
restriction  period,  balloon  loans  at  the 
balloon  point,  and  adjustable  rate  mortgages. 

[d]  To  calculate  default  and  prepayment 
rates  in  the  stress  text,  the  input  data 
described  above  are  used  to  compute  the 
values  of  explanatory  variables  for  the 
equations  for  multifamily  default  and 


prepayment  rates.  A  total  of  16  explanatory 
variables  (shown  in  Table  3-20)  are 
computed  for  each  loan  group,  and  for  each 
month  of  the  stress  period.  The  following 
describes  calculations  of  explanatory 
variables  and  the  resulting  default  and 
prepayment  rates.  Unless  otherwise 
indicated,  each  variable  subscripted  with  a 
"t"  is  computed  for  the  120  months  of  the 
stress  period.  To  illustrate  each  procedure, 
formulas  are  shown  for  one  loan  group  for 
each  month  of  the  stress  test.  The  same  logic 
applies  to  all  loan  groups. 

(e]  The  values  of  explanatory  variables  in 
each  month  are  used  in  the  de&ult  and 
prepayment  equations  to  calculate  aimual 
default  and  prepayment  rates.  The  stress  test 
computes  default  and  prepayment  rates  that 
would  result  if  the  conditions  prevailing  in 
each  month  were  to  continue  for  an  entire 
year.  These  annual  rates  are  converted  to 
monthly  rates  for  use  in  section  3.9,  Cash 
Flows,  of  this  Appendix. 
3.5.4.3.1    Computation  of  Explanatory 
Variables 

3.5.4.3.1.1    Mortgage  Age  (A,,  i^y.) 

[a]  Mortgage  age  in  each  month  of  the 
stress  period  is  calculated  as: 


where: 


t 


Aj  =  A,  +  (r-l) 


=    mortgage  age  at  the  start  of  the  stress  period,  in  months 
=    month  of  stress  period,  where  r  =  { l....,120) 


[bl  Since  mortgage-  age  enters  the  default  and  prepayment  equations  in  years,  rather  than  in  months,  an  age-in-years  variable, 
AYt.  is  created: 


AY^  =  AJl2 


3.5.4.3.1.2    Program  Restructuring  [PR) 

The  stress  test  differentiates  between  cash 
programs  in  effect  before  1988  for  Fannie 
Mae  and  before  1992  for  Freddie  Mac 
("original  programs")  and  later  cash 
programs.  This  differentiation  accounts  for 


the  greater  credit  risk  of  the  earlier  eash 
programs.  The  variable  PR  is  used  in  two 
ways  to  adjust  original  program  loan  groups 
for  this  greater  risk.  PR  is  only  used  for  loans 
in  the  cash  programs  (except  FHA-insured 
loans)  because  OFHEO  has  identified  the 


program  structure  deficiencies  that  caused 
this  greater  risk  only  on  these  loans.  The 
variable  is  not  used  to  adjust  the  risk  profile 
of  loans  acquired  through  negotiated 
programs.  The  PR  variable  is  computed  for 
each  loan  group  according  to  the  following: 


PR  = 


1,  if  loan  originated/purchased  in  an  original  cash  program 
0,  otherwise 


First,  PR  is  used  as  a  categorical  variable  to 
distinguish  the  original  cash  programs  from 
more  recent  cash  programs  of  the  Enterprises 
("current  programs").  This  usage  of  PR 
captures  the  higher  default  risk  of  the 
Enterprises'  original  programs.  Second,  PR  is 
used  as  a  flag  for  when  to  adjust  ZXIHo  and 
LTVo  for  overly  optimistic  appraisal  practices 
inherent  in  original  cash  program  loans.  (See 
sections  3.5.4.3.3.10,  Formula  for 
Constructing  the  DCR  Time  Series  and 


3.5.4.3.4.4.  Construct  the  LTV  Time  Series,  of 

this  Appendix.) 

3.5.4.3.1.3    Value  of  Depreciation  Write-off 

[DW] 

The  present  value  of  tax  benefits  afforded 
to  an  investor/owner  in  a  multifamily 
property  is  captured  in  a  depreciation  write- 
off variable  (DW).  Based  on  depreciation 
rules  and  OFHEO's  estimates  of  the  marginal 
tax  rate  for  ordinary  income,  the  marginal  tax 
rate  for  capital  gains,  and  the  risk-adjusted 


return  for  multifamily  projects,  a  value  of 
9.27  for  this  variable  [DW)  is  used  in  the 
stress  test.  This  value  represents  a  9.27 
percent  estimated  return  for  a  20-year 
holding  period  on  investments  in 
multifamily  property  resulting  from  tax 
benefits  associated  with  ownership  and  taxes 
paid  on  the  ultimate  sale  of  the  property, 
based  on  1995  data.  OFHEO  may  change  the 
value  for  this  variable  if  there  are  significant 
changes  in  depreciation  rules  or  tax  rates. 
DW  affects  defaults  and  is  held  constant  for 
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all  cash  programs  throughout  the  stress 
period.  However,  it  is  not  used  to  project 
default  rates  of  negotiated  programs. 

3.5.4.3.1.4    Seller/Servicer  Repurchase  Flags 
[RF,  RA] 

[a]  Mortgage  defeult  in  the  stress  test  is 
defined  as  a  loan  termination  in  which  the 
borrower  must  relinquish  title  to  the  property 
because  of  an  inability  to  make  loan 


payments.  However,  there  is  one  exception 
for  multifamily  mortgages  in  certain 
negotiated  programs.  In  these  negotiated 
programs,  when  a  loan  becomes  90  days 
delinquent,  the  seller/servicer  must  buy  the 
loan  out  of  the  pool  and  attempt  to  resolve 
the  delinquency.  For  these  loans,  the  stress 
test  defines  default  as  a  90-day  delinquency, 
rather  than  a  full  default.  The  occurrence  of 


90-day  delinquencies  is  always  higher  than 
the  occurrence  of  full  defoults,  since  many 
90-day  delinquent  loans  cure  or  are  modified, 
[b]  To  distinguish  a  "90-day  delinquency" 
type  of  default  from  a  full  default,  the  stress 
test  includes  two  categorical  variables  that 
flag  fixed-rate  [RF)  and  adjustable  rate  {RA) 
negotiated  program  loans  with  repurchase 
requirements: 


RF  = 


1    ,  for  fixed-rate,  negotiated  program  loans 

with  seller/servicer  repurchase 
0    ,  otherwise 


RA  = 


1    ,  For  ARMs  in  negotiated  programs 

with  seller/servicer  repurchase 
0    ,  otherwise 


3.5.4.3.1.5    Joint  Probability  of  Negative 
Equity  and  Negative  Cash  Flow  (/P,) 

The  joint  probability  of  negative  equity  and 
negative  cash  flow  (/PJ  is  defined  as  the 
probability  that  any  given  loan  will 
simultaneously  experience  a  loan-to-value 
ratio  (LTVJ  greater  than  1.00  and  a  debt 
coverage  ratio  (DCRt)  less  than  1.00.  JP,  is  the 
principal  variable  used  in  the  stress  test  to 
measure  the  value  of  default  to  multifamily 
borrowers.  Creating  this  variable  involves 
updating  DCB,  and  LTV,  over  time  using  a 
property  net  operating  income  (NOI)  growth 
factor,  changes  in  mortgage  payments,  loan 
amortization,  and  a  capitalization  rate 
multiplier.  The  NOI  growth  factor  is  updated 
over  time  using  vacancy  rate  changes  and 
rental  inflation  since  loan  origination.  The 
capitalization  rate  multiplier  is  updated 


based  on  changes  in  interest  rates  since  loan 
origination. 

3.5.4.3.2    Updating  Average  Property 
Income 

3.5.4.3.2.1    Create  Rent  Indexes  for  the  Start 
of  the  Stress  Period 

Rent  indexes  at  the  start  of  the  stress 
period  are  created  using  time  series  of  aimual 
percent  changes  in  the  residential  rent 
component  of  the  CPI  for  each  of  the  four 
Census  regions  and  the  29  MSAs  covered  by 
BLS  surveys.  If  the  stress  test  begins  at  a  time 
other  than  January  1  (first  quarter  of  the 
year),  the  residential  rent  component  of  the 
CPI  at  the  end  of  the  quarter  just  preceding 
the  start  of  the  stress  test  is  used  to  create  the 
final  "year"  of  the  rent  index  time  series. 
Most  MSA  level  CPI  series  produced  by  BLS 
start  in  1970,  but  some  do  not  begin  imtil  the 


1980s.  The  regional  CPI  series  are  available 
beginning  in  1978,  so  percent  changes  for 
these  can  only  be  computed  starting  in  1979. 
Each  regional  and  MSA  percent-change  series 
is  constructed  as  follows: 

1.  Fill-in  the  pre-1979  regional  series  with 
percent  changes  in  the  rent  index  values  for 
the  national  CPI,  going  back  30  years  from 
the  start  of  the  stress  test.  If  any  MSA  is 
missing  one  or  more  years  of  data,  fill-in 
missing  values  from  regional  series.  This 
results  in  33  time  series  of  annual  rent 
growth  rates  for  30  years,  ending  in  the  year 
and  quarter  just  preceding  the  beginning  of 
the  stress  test. 

2.  Using  these  time  series,  create  the  rent 
index  value  for  each  loan  group  at  the  start 
of  the  stress  period,  as  a  amiulative  index 
from  the  loan  origination  year  to  the  start  of 
the  stress  test: 


/m.v  =    V^+gm.: 


m,y 


V 


n      (1+^m.k) 
k  =  y+l 


Federal  Register /Vol.  64,  No.  70 /Tuesday,  April  13,  1999 /Proposed  Rules 


where: 


'n«.y 


m      = 


8m,y 
8mjk 

k 
K 


rent  index  value  for  a  loan  group  at  the  start  of  the  stress  period  for  loans  in 
geographic  area,  m,  originated  in  year,  y 

geographic  indicator  for  matching  loans  to  the  time  series  of  annual  percentage 
change  of  the  residential  rent  component  of  CPI  (Use  the  MSA  code  for  m  (loan 
characteristic,  classification  variable)  if  loan  is  in  an  MSA  covered  by  the 
residential  rent  component  of  the  CPI,  otherwise  use  the  Census  region  of  the 
property  (loan  characteristic,  classification  variable)  for  m.) 

rent  growth  rate  for  geographic  area,  m,  in  loan  origination  year,  y,  as  computed 
from  the  CPI  residential  rent  index  in  the  previous  steps 

rent  growth  rate  for  geogra[^ic  area,  m,  in  calendar  year  k,  where  k  starts  in  the 
year  after  loan  origination  and  extends  through  the  year  that  the  stress  test  begins 

year  index  variable 

calendar  year  of  the  start  of  the  stress  test 
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3.  In  order  to  link  the  rental  series  to  loan 
group  characteristics,  first  match  each  loan 
group  by  MSA  code  to  the  available 
residential  rent  series  from  BLS.  If  there  is  a 
match,  then  use  that  MSA  series  of  historical 
annual  growth  rates  of  residential  rent,  as 
described  above,  to  generate  the  value  for 
/m.y.  If  the  loan  group  is  not  in  an  MSA 
covered  by  the  BLS  residential  rent  series. 


then  match  the  Census  region  of  the  property 
to  the  appropriate  regional  residential  rent 
series,  and  use  the  regional  historical  annual 
growth  rates  of  the  residential  rent  series  to 
generate  the  value  for  lm.y  Assume  that  all 
loans  originate  in  the  middle  of  the  year,  for 
purposes  of  the  first- year  rent  growth  rate.  To 
accomplish  this,  the  above  formula  uses  the 


square  root  of  the  growth  rate  in  the  year  of 
loan  origination. 

3.5.4.3.2.2    Update  Each  Rent  Index 
throughout  Stress  Period 

The  rent  index  at  the  begiiming  of  the 
stress  test  (/m.y)  is  updated,  for  each  loan 
group,  throughout  the  stress  period  based  on 
the  following  equation: 


/.  = 


nuy 


t 

n(i+8i) 

i  =  l 


where: 
t     = 
i     = 
ft    = 


number  of  current  nKNiths  in  stress  period,  t  =  [  1,...,120} 

index  counter  for  month  number 

monthly  rent  growth  rate  in  month  i  of  the  stress  period,  which  is  a  monthly,  rather  dian 
annual,  rate  of  growth  (See  section  3.4,  Property  Valuation,  of  this  Appendix.) 


3.5.4.3.2.3    Create  a  Property  Net  Income 
Multiplier 

[a]  The  rent  index  series  just  created  is 
combined  with  the  vacancy  rate  series  (VJ 


provided  by  the  Property  Valuation 
component  of  the  stress  test  to  create  a 
formula  for  updating  the  average,  underlying, 
NOI  in  each  month  of  the  stress  period.  The 
following  formula  provides  a  multiplication 


factor  that  gives  the  ratio  of  current  property 
NOI  to  NOI  at  loan  origination  (for  cash 
programs),  or  at  acquisition  (for  negotiated 
programs): 


iV,  =  /,(l-2.15(V,- 0.0623)) 


where: 
v; 

2.15 
.0623 


net  income  update  multiplier  in  month  t  of  the  stress  period  (This  provides  a 
measure  of  the  ratio,  NOIJNOIq,  where  NOIq  is  NOI  at  loan  origination  or 
acquisition.) 

rental  vacancy  rate  in  month  f  of  the  stress  period 

the  percentage  decline  in  NOI  due  to  a  one  percent  increase  in  the  vacancy  rate 

the  average  vacancy  rate  observed  for  multifamily  rental  properties  in  1983-95 
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[b]  There  are  two  constants  in  the  above 
equation.  The  first,  2.15,  is  the  percentage 
decline  in  NOI  due  to  a  one  percent  increase 
in  the  vacancy  rate.  The  second,  0.0623,  is 
the  average  vacancy  rate  observed  for 
multifamily  rental  properties  in  1983-95. 
The  average  vacancy  rate  is  used  to 
approximate  the  vacancy  rate  of  each  loan  at 
the  time  of  origination  (cash  programs)  or 
acquisition  (negotiated  programs).  Nt 
measures  how  changes  in  rental  inflation  and 
vacancy  rates  together  translate  into 
percentage  changes  in  net  operating  income 
since  loan  origination. 

3.5.4.3.3    Create  a  DCR  Time  Series 

[a]  DCR  is  the  ratio  of  the  property  NOI  to 
the  mortgage  payment  DCR  at  loan 


origination  or  acquisition  (DCRo)  is  a  loan 
characteristic  input  to  the  stress  test.  It  is 
updated  over  time  using  the  fonnula  for  Nt, 
and  by  updating  the  mortgage  payment,  if 
and  when  applicable.  The  mortgage  payment 
changes  regularly  for  ARMs.  The  stress  test 
also  changes  mortgage  payments  for  balloon 
loans  that  do  not  pay  off  at  maturity.  For 
such  loans,  the  coupon  interest  rate  is 
changed  to  the  prevailing  market  rate  at  the 
time  of  balloon  maturity.  DCHo  for  loans 
purchased  imder  original  cash  programs 
(when  PR=\)  of  the  Enterprises  are  adjusted 
to  make  them  consistent  with  current  cash 
programs  (current  measurement  practices)  by 
multiplying  them  by  0.8655.^'  This  adjusts 
for  diffierences  in  appraisal  practices  between 
original  and  current  cash  programs. 


[b]  In  addition,  because  UPB  is 
decremented  over  time,  according  to  the 
coupon  rate  and  amortization  term  for  each 
loan  group,  updates  to  UPB  are  required  to 
update  payments  on  ARM  and  balloon  loans 
at  maturity.  Updates  to  UPB  are  also  used  to 
create  current  LTVs.  Procedures  for  creating 
a  time  series  of  LTV  ratios  follows  this 
discussion  involving  DCR  construction.  In 
the  following  procedures,  both  UPB  and 
mortgage  payments  (PMT)  are  factors  based 
on  an  original  loan  balance  of  one  dollar  and 
do  not  represent  actual  dollar  amounts. 

3.5.4.3.3.1    Create  the  Original  Payment 
Factor  for  All  Loans 

The  original  payment  factor  is  based  on 
original  loan  terms: 


PMTo^ 


^c.o/^2 


-T 

l-(l+r,,o/12)    * 


where: 

PMTq     =    monthly  payment  at  mortgage  origination,  per  dollar  of  mortgage 


=    mortgage  coupon  at  loan  origination 
=    amortization  term  of  mcxtgage  in  months 


3.5.4.3.3.2    Create  Time  Series  of  UPB  Values  for  Fixed-rate,  Fully  Amortizing  Loans 
For  all  fixed-rate,  fully  amortizing  loans,  create  the  UPB  time  series  in  the  stress  test  period  according  to  the  following  equation: 


UPB^  =  PMTq 


l-(l+r^o/12) 


'•co/12 


/ 


,   for  all   t={l 120} 


3.5.4.3.3.3  Update  Mortgage  Payment 
Factors  and  UPB  for  ARMs  and  Balloon 
ARMS 

[a]  Updating  UPB,  and  fMT,  for  ARMs 
requires  first  creating  the  coupcMi  interest  rate 
series  (fcj)  fat  each  ARM  loan  group.  This 


series  will  capture  the  effect  of  period  and 
lifetime  caps  on  the  path  of  coupon  rates. 

1.  The  CTurent  coupon  rate  at  the  start  of 
the  stress  period,  ru.  is  used  for  the  mcHlgage 


coupon  rates  in  the  first  12  mtmths  of  the 
stress  period  r^: 

To  =  fw.  for  t  =  {1 12} 

2.  In  every  twelfth  month,  compare: 

rc4  X  (Om  ■•■  0.02375),  for  t »  {12,  24. 
36,...10B} 


where: 

''tu        ~    Inderal  Home  Loan  Bank  llth  District  Cost  ofFunds  Index,  value  in  mondir 
of  stress  period 

0.0237S     =    index  margin  used  to  create  fully-adjusted  coupon  rate 

3.  When,  upon  evaluation  in  step  2,  rc4  <  (i>m  *  0.02375),  set: 
icj*  1.-I*  12  *  min{(i>M  +  0.02375),  (r^  +  0.01).  (rcj>  +  0.05)} 


series  is  i 


"For  Fannie  Mae,  these  are  cash  loan*  purchased 
prior  to  1984.  For  Freddie  Mac,  these  are  cash  loans 
purciiasad  prior  to  1992. 
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where: 

0.01     =    interest-rate  change  cap  per  adjustment  period  (period  cap) 
O.OS     =    interest-rate  change  cap  over  the  life  of  the  loan  (life  cap) 

4.  When,  upon  evaluation  in  step  2,  Tc^  >  (am  -•-  0.02375),  set: 
rc4+i....+  i2  =  max{(n,.,  +  0.02375),  (rc.,-0.01),  (rc.o-0.05)) 

5.  When,  upon  evaluation  in  step  2,  r^  =  (iv>4  -•-  0.02375],  set 

re4+l.-t+l2  =  liw 

[b]  The  UPB  percent  at  the  start  of  the  stress  test  is  calculated  using  an  original  loan  balance  of  one  dollar,  remaining  term, 
and  an  average  of  the  origination  and  starting  coupons.  The  resulting  UPB  percent  is  used  to  calculate  the  payment  factor  in  month 
one  of  the  stress  period: 


f  =  ('■c.0  +  '"c,s)/2 


PMT  = 


r/M 


-H- 


VPB^^^   =  ?M1 


l-(H-r/12) 


(^-T-a-i) 


12 


J 


PMT,^,= 


UPB,^^-(r^y\2) 


-fl^^ 
V        12 


K-^.-O 


J 


where: 

r  =  average  of  origination  and  current  (as  of  the  start  of  the  stress  test)  coupon  rates 

raST  =  monthly  payment  factor,  based  on  Tj,  per  dollar  of  mortgage 

UPB  ^^^  =  percentage  of  loan  balance  outstanding  at  the  beginning  of  the  stress  period 

A,  =  mortgage  age  at  the  start  of  the  stress  period 

PMTi^i  =  monthly  payment  factor  at  the  start  of  the  stress  period 

r,  =  mortgage  amortization  term 

[c]  The  time  series  of  mortgage  coupon  rates  (fcj  from  steps  1-5  is  used  to  generate  time  series  of  payment  factors  and  UPB 
percent  factors  for  the  remaining  months  of  the  stress  period.  These  two  series  are  developed  simultaneously.  In  each  month,  each 
series  is  updated  based  on  what  happened  in  the  other  series  in  the  previous  month: 

UPB^  =  UPB^_  1  - (PMT^_ ,  -  t/Pfi,_  i  x   ^^2"'  )'    ^°^  ^  =  ^^ 120} 
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PMT^  =  UPB^_ 


,   forr={2,...,120} 


where: 

A^     =    age  of  mortgage,  in  month  t  of  the  stress  test 


3.5.4.3.3.4    Create  Payment  and  UPB  Factors 
for  Fixed-Rate  Balloons 

Payment  factors  for  balloon  loans  with 
fixed  interest  rates  are  held  constant  at  PMTo 
until  the  loans  reach  matiirity.  At  maturity, 


the  payment  foctor  is  updated  to  reflect 
current  market  interest  rates,  the  remaining 
loan  balance,  and  a  new  amortization  term.'^ 
Payment  factors  and  UPB  for  balloon  ARMs 
are  constructed  using  the  procedures  just 


described  for  ARM  loans,  rather  than  the 
instructions  for  fixed-rate  balloon  loans. 

1.  Set  balloon  term  in  months,  Tm, 
according  to  product  types  listed  in  Table  3- 
18. 


Ibble  3-18.  Balloon  'Rmi 


Balloon  Product 

Ten^r. 

5  YR  fixed-rate 

60 

7  YR  fixed-rate 

84 

10  YR  fixed-rate 

120 

IS  YR  fixed-rate  (and  ARM  balloons) 

180 

2.  Create  UPB^  and  PMTx  throughout  the 
stress  period,  according  to  when  the  balloon 
matures  in  the  stress  period.  Loan  group 
UPBs  are  reduced  according  to  default  and 
prepayment  (balloon  payoffs)  rates  [see 
section  3.5.4.3.6,  Calculation  of  Default  and 
Prepayment  Rates,  of  this  Appendix)  in  the 


balloon  year,  and  for  up  to  five  years  beyond 
the  month  of  balloon  maturity.  Loan  groups 
with  balloon  maturity  prior  to  the  start  of  the 
stress  test  are  terminated  after  three  years  in 
the  stress  period  (thirty-seventh  month). 
Loan  groups  that  matxire  during  the  stress  test 
are  terminated  five  years  after  maturity. 


a.  If  balloon  term,  Tm,  is  less  than  or  equal 
to  mortgage  age  at  the  start  of  the  stress  test, 
^1,  i.e.,  the  loan  has  passed  its  balloon  date 
or  is  just  maturing  when  the  stress  test 
begins,  then  UPB^  and  PMTt  are  updated  as 
follows: 


t/PB,^i   =  PMTq 


l-(l+r,.  /12) 


(^-7'a)\ 


'•c.s/12 


/ 


PMT.  = 


UPB,__, 


W^ 


\v 


jj 


,    fort=  {1,...,T} 


"The  remaining  life  of  the  loan  is  reset  to  equal 
the  amortization  term  of  the  loan  at  origination. 
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// 


UPB^  =    PMT^ 


l-d+Tf  i/12) 


0-1-7-,) 


vV 


12 


,   fort={2....,t} 
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where: 

X      =    60  when  4«  =  Zin' o""  ^  ^'hen  A,>Zi„ 
If ,      =    conventional  30-year  fixed-rate  mortgage  rate,  in  month  one  of  stress  period 

b.  If  balloon  term.  Tm,  is  greater  than  mortgage  age  at  start  of  stress  test,  At,  then  update  t/PB,  and  PMTi  as  follows. 

PMT^- PMTq.  fort^{l,...,m} 


UPB^  = 


PMT^ 


l-(l+r,yi2) 


(Va) 


\\ 


c,s' 


'•C./12 


JJ 


,  fort=  {l,...,ni} 


PMT^  = 


UPB 


m 


1,  m 


W 


i-(-W' 


// 


,    fort={m+7,...,  m+60; 


l/PB,  = 


PAfJj 


is 

12 


(r-m-r,) 


\\ 


/>/ 


,    for  t-{m+l,...,m+60] 


where: 

m      =    r„  -  i4,,  which  is  the  month  of  balloon  maturity 
Tf^     =    conventional  30-year  fixed-rate  mortgage  rate  in  month,  m 

3.5.4.3.3.5    Formula  for  Constructing  the  DCR  Time  Series 

The  fbnnulas  for  updating  DCR  over  time  in  the  stress  period  are  described  below. 

1.  For  loans  originated  under  current  cash  programs  (where  P/?=0),  and  for  all  negotiated  programs: 


DCR,^ 


DCRq  N^ 


'     PMT/PMTq 

2.  For  loans  originated  under  original  cash  programs,  where  PR=1: 

DCRnN,0.S655 

ncp  =  

'        PMT/PMTq 
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where: 
0.8655 


factor  required  to  make  measurement  of  DCRq  in  original  cash  programs 
comparable  to  measurements  used  in  current  cash  programs  (this  adjusts  for 
differences  in  appraisal  practices  between  original  and  current  programs) 


3.5.4.3.4    Create  an  LTV  Time  Series 

LTV  is  the  ratio  of  the  unpaid  principal 
loan  balance  (UPB)  to  the  value  of  the 
property.  The  UPB  is  updated  over  time  as 
described  above.  The  value  of  the  property  is 
adjusted  based  on  the  property  net  operating 
income  multiplier  (NO  and  a  capitalization 
rate  multiplier  (described  below).  As  with 
DCR,  LTV  must  be  adjusted  for  loans 
purchased  under  original  Enterprise  cash 


programs,  to  make  them  consistent  with 
current  cash  programs. 

3.5.4.3.4.1    Updating  the  Capitalization  Rate 
Multiplier 

[a]  The  capitalization  rate  multiplier  is  the 
reciprocal  of  the  capitalization  rate  and 
reflects  what  investors  are  willing  to  pay  for 
an  annual  cash  flow  stream  on  a  property, 
given  the  property  and  market  conditions,  as 
well  as  the  opportunity  cost  of  capital.  LTV 


is  updated  in  the  stress  test  according  to 
changes  in  the  multiplier  that  result  from 
changes  in  the  opportunity  cost  of  capital,  as 
reflected  through  changes  in  market  interest 
rates. 

[b]  The  capitalization  rate  multiplier  is 
updated  in  two  steps,  based  on  changes  in 
the  ten-year  CMT  yield  (a  proxy  for  changes 
in  the  opportimity  cost  of  capital). 

1.  Compute  the  average  monthly  ten-year 
CMT  yield  for  the  loan  origination-year 


yl20Q  = 


12 

i=  1 

~l2 


where: 

yI20Q    =    average  monthly  ten-year  CMT  yield  in  loan  origination  year 

i        =    index  variable  used  to  identify  individual  monthly  average  rates  of  the  ten-year 
CMT  yield,  i  =  {Jan,...Dcc} 

2.  Compute  the  time  series  of  ratios  of  capitalization  rate  multipliers  based  on  the  relative  spread  between  the  origination-year 
ten-year  CMT  and  each  of  the  monthly  values  of  the  ten-year  CMT  throughout  the  stress  period: 


C,  =  1+0.23 


(yl20Q-yJ20,\ 
yJ20o      J 


where: 


=    rado  of  the  capitalization  rate  multiplier  in  month  t  of  the  stress  period, 
t=[  1,...,120},  to  that  of  the  capitalization  rate  multiplier  at  origination 

=    ten-year  CMT  yield  in  month  r  of  the  stress  period 

=    regression  coefiBcient  from  historical  estimadon 

3.5.4.3.4.2    Construct  the  LTV  Time  Series 

[a]  For  loans  acquired  through  current  cash  programs  (where  PR=0),  or  through  negotiated  programs: 


yl20, 
0.23 


LTV^  = 


LTVq    UPB^ 


a  N. 


[b]  For  loans  acquired  through  original  cash  programs,  where  PR=\: 


LTV^  = 


LTVQ'UPB^^\2^^% 
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where: 

1.2778     =    factor  required  to  make  measurement  of  LTVq  in  originalloan  programs 
comparable  to  LJVq  in  current  loan  programs 

(cl  For  all  loans,  prevent  LTVt  from  approaching  zero  by  resetting  small  values  to  0.01: 

LTV^  =  max{LTV^,  0.0\) 

3.5.4.3.5    Compute  Joint  Probability  of  Negative  Equity  and  Negative  Cash  Flow 

(al  The  values  of  the  joint  probability  of  negative  equity  and  negative  cash  flow  (/PJ  are  computed  as  the  area  under  a  bivariate 
standard  normal  density  function.  The  form  for  this  function  is: 


fiV(a,  b,  p)  = 


1 


2). -/Tvi.:    I  2(1 -p)  ) 


where: 
n    = 

P    = 
a     = 

b     = 


mathematical  value  'pi' 

correlation  between  the  two  standard  normal  random  variables,  x  and  y 

limit  of  integration  for  jc 

limit  of  integration  for  y 


[b]  In  the  calculations  of /P,,  the  two 
standard  normal  random  variables  (x  and  yi 
represent  transformations  of  DCR  and  LTV 
values  for  individual  properties.  Standard 
normal  random  variables  have  normal 
(Gaussian)  distributions,  with  a  mean  of  zero 
and  standard  deviation  of  one.  Any  normally 


distributed  random  variable  can  be 
"standardized"  by  subtracting  the  mean  from 
the  variable,  and  then  dividing  by  the 
standard  deviation.  In  this  application,  the 
"sample"  group  for  which  the  standard 
deviations  apply  could  include  all 
multifamily  properties  in  the  geographic 


location  of  the  properties  underlying  the  loan 
group  being  studied.  Here  the  normally 
distributed  variables  are  the  true,  but 
imknown  in  [DCR]  and  In  [LTV]  values  for 
each  loan,  and  their  mean  values  are: 


Dt  =  ln{DCR^)  -  0.50  •  a  ^2,  t 


and 


Lt  =  /n(LrVt)  + 0.50   0^2.1 

where: 

Z      =    1  -  2.15  (V,- 0.0623) 
UZ     -    natural  logarithm  of  Z 


and 


^Z,t 


In  1  + 


fl -2.15   (Vj- 0.0623)1 


\ 


(c)  The  limits  of  integration  (a  and  b)  properties— DCR=1. 00  and  LTV=1.00  Mid— 

represent  the  distance  between  the  logs  of  the     D,  and  L,  respectively.  The  joint  probability 
at-risk  boundaries  for  underlying  variable  is  then  the  value  of  the  bivariate 


density  function,  evaluated  at  particular 
values  of  the  integration  limits  in  each  month 
of  the  stress  period: 


18270 


Federal  Register /Vol.  64,  No.  70 /Tuesday,  April  13,  1999 /Proposed  Rules 


7P,  =  flV(a,.^„p) 

(d]  The  following  steps  describe  how  to  calculate  the  values  of  at  and  b,. 
1.  First,  compute  the  standard  deviation  of  ln(DCH,)  and  In  [LTVd: 


^  =  ja 


005625  •  A,  +  a ,  .,  . 

t         lnZ,t 


where: 

a,  =  standard  deviation  of  both  ln{DCR^)  and  of  ln(L7V,)  in  month  t  of  the  stress  period 

A^  =  age  of  mortgage  (in  years)  in  month  t  of  the  stress  period 

V,  =  vacancy  rate  in  month  r  of  the  stress  period 

.075  =  standard  deviation  of  the  rent  growth  rate 

2.15     =    percentage  decline  in  net  operating  income  for  each  percentage  point  increase  in 
the  vacancy  rate  since  originadon 

2.  The  limits  of  integration  in  each  month  of  the  stress  test,  a,  and  b|,  are: 


fl,  = 


fa(1.00)-Dt 


^  = 


fa(1.00)-Lt 


where: 

i>i  (.)     =    natural  logarithm  of  value  in  brackets 


These  equations  reduce  to: 


LTV^  = 


[e)  The  coefficient  of  correlation  between 
the  logarithms  of  DCR  and  LTV  is:  p  = 
-  0.5975.  It  should  be  noted  that  standard 
software  packages  that  compute  bivariate 
normal  probabilities  do  their  integrations 
over  the  left  tails  of  both  (x  and  y) 
distributions.  To  estimate  the  left  tail  of  the 
InDCR  and  the  right  tail  of  the  InLTV 
distribution  which  is  required  to  estimate  fPu 


one  simply  reverses  the  signs  on  the  InLTV 
integration  limit  (from  b  to  -  b)  and  the 
correlation  coefficient  (from  -  0.5975  to 
0.5975). 

3.5.4.3.5.1    Balloon  Maturity  Risk  (BJP,) 

[a]  The  balloon  year  is  defined  as  the  12 
months  leading  up  to  and  including  the 
maturity  month.  Because  of  the  contractual 
requirement  to  pay  off  a  loan  at  maturity,  a 


balloon  loan  with  weak  financials  is  more 
likely  to  default  in  the  balloon  year  than  at 
any  previous  time.  The  stress  test  captures 
this  additional  credit  risk  for  balloon  loans 
by  giving  extra  weight  to  the  fP,  variable  in 
the  balloon  year.  This  is  accomplished  by 
including  a  second  fPt  term  in  the  default 
equations,  which  is  only  used  for  balloon 
loans,  in  the  balloon  year: 


UP^,  if  the  loan  is  a  balloon  in  month  t  =  {(m  -  11 ),  ...,m} 
BJP^-  < 

[0,  otherwise 


where: 

m     =    T^-  Ay  the  stress  period  month  when  balloon  maturity  occurs 


[b]  Not  all  loans  will  pay  off  or  default  by 
balloon  maturity.  For  those  that  continue 
beyond  balloon  maturity,  the  stress  test 


updates  PMT,  after  the  balloon  date  with 
current  market  interest  rates  (as  described 
earlier)  to  simulate  any  increase  (or  decrease) 


in  payments  upon  refinancing  the  property. 
This  change  in  loan  payments  changes  the 
default  risk  in  the  post-balloon  period. 
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3.5.4.3.5.2    Relative  Spread  Variables  {RSi, 
BSD,.  RSUd 

The  incentive  to  prepay  a  mortgage 
because  of  the  ability  to  refinance  at  lower 
interest  rates  is  proxied  by  relative  interest 
rate  spreads.  The  difference  here  is  that,  for 


fixed-rate  mortgages,  the  relative  spread  is 
split  into  two  variables:  one  for  when  market 
rates  are  below  the  coupon  rate  [RSDd,  and 
one  for  when  market  rates  are  above  the 
coupon  rate  (flSL/i).  flSA  captions  in-the- 
money  prepayment  options,  and  RSUt 
captures  any  dampening  effect  on  cash-out 


refinancing  when  the  prepayment  option  is 
out-of-the-money.  For  ARM  loans,  the 
relative  spread  variable  (RSO  compares  the 
current  coupon  rate  to  the  current  market  rate 
on  fixed-rate  products. 

1.  For  each  ARM  loan  group,  compute  the 
relative  spread  as: 


RS,  =  '-^^^^^^ 
''ct 


2.  For  each  fixed-rate  loan  group  (including  balloons),  create  the  two  spread  variables: 

RSD^  =  ]      'CO 


"Si^-^,    whcnr,o>r,. 


0    , 


CO'  'Ci 
otherwise 


RSUi  =  < 


^co~^f,t 


CO 


0   , 


,     whenr,o<rf,, 
otherwise 


3.5.4.3.5.3    Years-To-Go  in  the  Yield- 
Maintenance  Period  (YTGd 

[a]  One  feature  common  to  most  fixed-rate 
multifomily  mortgages,  whether  balloon  or 
fully  amortizing,  is  the  yield  maintenance 


period  (YMP).  During  a  yield  maintenance 
period,  prepayment  is  restricted  because 
borrowers  cannot  prepay  the  mortgage 
without  inciuring  substantial  penaJties.  For 
fixed-rate  fully-amortizing  mortgages,  the 
YMP  is  120  months.  For  &ced-rate  balloon 


loans,  the  YMP  averages  two-thirds  of  the 
loan  term,  up  to  a  maximum  of  120  months. 
ARM  loans  do  not  have  yield  maintenance 
periods.  Table  3-19,  of  this  Appendix 
provides  the  term  of  the  YMP  for  each  loan 
product  as  follows: 


TU>le3-19.  Yield  Maintenance  Period  by  Product  Type 


Product  type 

YiddMaintcMMC 
Period  (in  Months) 

FHA-insured 

120 

30  YR  Fixed-Rate  Mortgage 

120 

20  YR  Hxed-Rate  Mortgage 

120 

IS  YR  Fixed-Rate  MOTtgage 

120 

IS  YR  Balloon 

120 

10  YR  Balloon 

84 

7  YR  Balloon 

60 

S  YR  Balloon 

36 

Fully-amortizing  ARMs 

0 

Balloon  ARMs 

0 

Other 

120 

[bl  The  YMP  is  used  to  create  the  explanatory  variable  years-to-go  {YTd,  which  meas\u«s  the  number  of  years  remaining  in 
the  yield  maintenance  period  of  the  mortgage.  This  explanatory  variable  is  a  proxy  for  the  size  of  prepayment  penalties,  which 
decline  throughout  the  YMP: 


18272 


Federal  Register/Vol.  64,  No.  70/Tuesday,  April  13,  1999/Proposed  Rules 


YTG.  =  \ 

[0  , 


YMP-Ayn  ,  when  YMP>A^ 
otherwise 


[c]  YTGx  has  its  maximum  value  in  the  first  month  of  loan  life,  and  declines  to  zero  by  the  end  of  the  YMP.  For  loan  programs 
with  lockouts,  which  prohibit  prepayment  for  a  stated  time  period,  YTGx  is  set  to  ten  for  the  duration  of  the  lockout  period. 


YTG, 


rio  . 
"jo   . 


10  ,  forloans  with  lock-out  provisions,  when  yAfP>Aj 
for  loans  with  lock-out  provisions,  when  YMP  <  A^ 


3.5.4.3.S.4    Relative  Spread  Variables  in  the 
Pre-balloon  Period  [RSDu,  RSIhsi 

For  balloon  loans  during  the  post-yield- 
maintenance  and  pre-balloon  period, 
borrowers  must  decide  whether  to  lock  in  a 


current  interest  rate  or  take  their  chances 
regarding  what  the  market  rate  will  be  when 
the  loan  matures.  To  capture  the  additional 
incentive  of  borrowers  to  prepay  in  the  two 
years  prior  to  the  balloon  date,  to  take 


advantage  of  favorable  interest  rates  when 
they  exist,  the  stress  test  provides  extra 
weight  to  the  flSA  variable  in  both  the  year 
preceding  the  balloon  year,  and  the  year  just 
prior  to  that: 


RSD1^  = 


RSD^  ,  when  f  =  {(m-23), ...,  (m- 12)} 
0  ,  otherwise 


RSD2^  = 


RSD^  ,  when  r  =  {(m-35), ...,  (m-24)} 
0  i  otherwise 


where: 

m     =    T„— A,,  which  is  the  month  of  balloon  maturity  in  the  stress  period 


3.5.4.3.5.5    Market  Rate  for  Fixed-Rate 
Mortgages  (ff J 

The  current  market  interest  rate  on  fixed- 
rate  single  femiiy  mortgages  is  used  to 
capture  the  effect  of  expectations  of  ARM 
borrowers  with  respect  to  future  interest  rate 
movements.  This  is  in  addition  to  the  relative 
spread  variable,  flS,,  used  in  the  prepayment 
equation  for  ARM  loans.  While  RSx  measures 
differences  between  long-term  and  short-term 
interest  rates,  the  long-term  interest  rate  itself 
(fu)  indicates  the  absolute  level  of  interest 
rates. 


3.5.4.3.5.6    Probability  of  Qualifying  for 
Refinancing  at  Balloon  Matxirity  (PQJ 

[a]  When  a  balloon  loan  matures,  the 
borrower  is  contractually  required  to  pay  off 
the  outstanding  UPB.  To  do  this,  the 
borrower  generally  obtains  a  new  loan.  In 
practice,  payoff  rates  are  dependent  on  the 
ability  of  the  borrower  and  property  to 
qualify  for  a  new  loan.  For  multifamily 
mortgages,  the  LTV  must  generally  be  less 
than  or  equal  to  0.80,  and  the  DCR  must  be 
greater  than  or  equal  to  1.20.  The  need  for  the 
property  financials  to  meet  origination 
underwriting  criteria  at  the  balloon  date  adds 
to  extension  risk,  i.e.,  the  risk  that  the  loan 
will  not  pay  off,  but  remain  outstanding. 


-Inll 


a,  = 


ln(l.20)-ln\DCR 


PMT. 


\ 


0 


RPMT, 


-0.50  a 


v,t 


[b]  The  stress  test  captiu«s  extension  risk 
at  the  balloon  date  by  estimating  a  separate 
payoff  equation  for  balloon  loans  at  or 
beyond  maturity.  The  payoff  equation 
includes  only  one  variable,  the  probability  of 
qualifying  for  refinancing  (PQ).  This  is 
constructed  like  the  joint  probabilify  of 
negative  equify  and  negative  cash  flow 
variable  (/Pi),  except  that  the  limits  of 
integration  now  reflect  the  minimal 
requirements  for  loan  qualification  rather 
than  the  boundary  points  for  default.  The 
integration  limits  are  fix)m  Ot  to  +  «  for 
InDCR,  (right  tail)  and  from  -  » to  6i  for 
InLTV,  (left  tail),  where: 


fort=  {m,...(m+60)} 
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ln(OM)  -  ln\LTV,  +0.50a^^ 
^  =  ^ ^ 


,    fort=  {m,...(m+60)} 


and 


RPMT^  =  UPB^ 


^f./12 


l-(l+'-f./12)    ' 


—    ,    fort={m,...(m+60)} 


where: 

RPMT^ 


m 


mortgage  payment  if  the  loan  were  to  be  refinanced  in  month  t,  at  current 
market  interest  rates,  rf ^ 

mortgage  amortization  term 

month  of  balloon  maturity  =  (r„  -  A^ 


[c]  The  range  of  the  integration  limits  is 
reversed  from  that  used  in  calculating  the  JPt 
variable,  because  PQ  is  calculating  the 
probability  of  financially  strong  loans,  while- 
JP,  calculates  the  probability  of  financially 
weak  loans.  Again,  in  using  a  standard 
software  package  to  calculate  PQ,  set  the 
integration  limit  for  ok  »  -  a«  and  p  =  -  p 


because  the  package  is  set  up  to  integrate  left 

tails  only. 

3.5.4.3.5.7    Loan-to-Value  Ratio  (L7VJ 

The  current  loan-to-value  ratio  is  used  to 
capture  the  propensity  of  investors  to  initiate 
cash-out  refinancing  to  increase  borrowers' 
returns  on  equity.  The  time  series  of  LTV,  is 


used  as  an  explanatory  variable  in 
prepayment  equations. 

3.5.4.3.5.8    Summary  of  All  Explanatory 
Variables 

Table  3-20  outlines  all  of  the  explanatory 
variables  that  are  used  to  calculate  default 
and  prepayment  rates. 
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Tible  3-20.  Summary  List  of  Explanatory  Variables 


Variable 

Description 

AY, 

Mortgage  age,  in  (fractional)  years 

PR 

This  categorical  variable  for  program  restructuring  adjusts  for  diflferences  between 
original  and  current  cash  programs.  A  switch  is  set  to  "1"  for  loans  originated  under 
original  cash  programs  at  the  Enterprises,  and  "0"  for  all  other  programs 

DW 

A  fixed- value  that  represents  the  present  value  of  tax  benefits  afforded  to  a  new 
property  investor 

RF 

A  categorical  variable  indicating  that  the  seller/servicer  must  repurchase  the  loans  from 
security  pools  at  90-days  delinquency.  It  is  set  to  "1"  for  fixed-rate,  negotiated  program 
loans  with  recourse  to  the  seller/servicer,  "0"  otherwise 

RA 

A  categorical  variable  indicating  that  the  seller/servicer  must  repurchase  the  loans  from 
security  pools  at  90-days  delinquency.  A  switch  is  set  to  "1"  for  adjustable-rate, 
negotiated  program  loans  with  recourse  to  the  seller/servicer,  "0"  otherwise 

JP. 

The  joint  probability  of  negative  equity  and  negative  cash  flow 

BJP, 

The  joint  probability  of  negative  equity  and  negative  cashflow  for  balloon  loans  in  the 
12  months  leading  up  to  and  including  balloon  maturity,  0  otherwise 

RS, 

The  ratio  of  the  difference  between  the  current  coupon  on  ARMs  and  the  current  market 
rate  for  30-year  fixed-rate  single  family  loans,  to  the  current  coupon  rate 

RSD, 

The  ratio  of  the  difference  between  the  original  coupon  on  fixed-rate  loans  (including 
fixed-rate  balloons)  and  the  current  market  rate  for  single  family  fixed-rate  loans,  to  the 
original  coupon  rate.  Set  to  zero  when  values  are  negative 

RSU^ 

The  absolute  value  of  the  ratio  of  the  difference  between  the  original  coupon  rate  on 
fixed-rate  loans  (including  fixed-rate  balloons),  and  the  current  market  rate  for 
fixed-rate  loans,  to  the  original  coupon  rate.  It  is  set  to  zero  when  the  difference 
between  the  two  rates  is  positive 

n.i 

The  conventional  30-year  fixed-rate  mortgage  rate  for  single-family  loans 

YTG, 

Years  remaining  in  the  yield  maintenance  period 

RSDl, 

The  relative  spread,  down  rates,  variable  in  the  period  preceding  the  balloon  maturity 
(months  13-23  prior  to  maturity),  0  otherwise 

RSD2, 

The  relative  spread,  down  rates,  variable  (RSD)  for  balloons  in  months  13-35  prior  to 
the  balloon  maturity  month,  0  otherwise 

PQi 

The  joint  probability  tiiat  DCR  and  LTV  are  suflRcient  to  qualify  for  a  refinancing  of  the 
property- with  a  new  mortgage  (DCR  >  1.20 and  LTV<  0.80  ) 

LTV, 

The  ratio  of  the  outstanding  loan  balance  to  expected  property  value  in  each  month 

3.5.4.3.6    Calculation  of  Defoult  and 
Prepayment  Rates 

Conditional  default  and  prepayment  rates 
are  calculated  for  each  multifamily  loan 
group  based  on  the  explanatory  variables 
described  above,  and  using  statistical 
regression  coefficients  estimated  on  historical 
data.  The  regression  coefficients  provide 
weighting  factors  for  each  explanatory 
variable.  The  variables  are  each  multiplied  by 
their  associated  regression-coefficient 
(weights),  and  then  added  together  to  yield 


total  weighting  fectors.  Default  and 
prepayment  total  weighting  foctors  are 
combined  in  pairs  to  calculate  the  annual- 
equivalent  conditional  defeult  and 
prepayment  rates  for  each  corresponding 
loan  group  in  each  month  of  the  stress 
period.  These  annual-equivalent  rates  are 
then  converted  into  monthly  rates. 


3.5.4.3.6.1    Combining  Explanatory 
Variables  into  Total  Weighting  Factors 

3.5.4.3.6.1.1    Debult  Weighting  Factors  (AJ 

The  calculation  of  the  total  weighting 
fectors  for  defaults  varies  by  loan  progranL 
Two  total  weighting  factors  are  calculated  for 
loan  defaults.  One  calculation  is  for 
mortgages  purchased  through  cash  programs, 
and  the  other  is  for  mortgages  acquired 
through  negotiated  programs.  For  each  loan 
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group,  the  appropriate  formula  is  used  for  the 
entire  stress  period. 


For  loan  groups  in  cash  programs: 
A,  =  -10.0191  +  1.2687  i4y,-0.0790  [AYt]^ 

+  0.6203  PR -0.0829  DW+  7.8230  JP,  + 

2.6446  BJP, 
3.  For  loan  groups  in  negotiated 
programs: 
A,  =  -9.6418  +  1.0596  i^Vi— 0.0633  [AY,) *  + 

0.2627  flF+  0.6751  RA  +  12J660/P,  + 

2.6446  BfP, 
3.5.4.3.6.1.2    Prepayment  Weighting  Factors 

(n.) 

Prepayment  total  weighting  fiactors  are 
calculated  using  equations  that  differ  both  by 


product  type  and  life-cycle  stage.  For  any  one 
loan  group,, one,  two,  or  three  different 
equations  may  be  used  during  the  stress 
period.  Figure  3-4  illustrates  how  the 
prepayment  weighting  factor  equations  are 
used  over  the  life  of  any  particular  loan 
group.  Each  block  represents  one  of  the  five 
different  equations  for  computing  the 
prepayment  total  weighting  factors. 


Figure  3-4.  Prepayment  Weighting  Factor  Equations 


1 .    Fixed-rate  loans  in 

yield  maintenance  periods 

4.    Fully-amortizing  ARMS, 
and  balloon  ARMs  before 
maturity 

1 

1 ' 

i 

2.    Fully-amortizing, 
loans,  out  of 
yield  maintenance 

3.  Balloon  loans  out 
of  yield  maintenaruse 
but  prior  to  maturity 

• 

^ 

'         •                                                    -- 

5.   All  balloon  loans,  on 
and  after  maturity  date 

1.  Fixed-rate  Mortgages  (Fully  Amortizing  and  Balloon  Loans) 
If  the  loan  product  is  a  "fixed-rate"  or  a  non-ARM  balloon,  and  for  t  where 
YMP  >  A„ 


Oj  = -4.7854 -H 0.4393 AK,- 0.0263  (AVf  +  \l. 079 RSD^- 7.13 RSU, 
-  0.2656  JTGt  -  0.9499  LTV, 


2.  Fully-amortizing  loans,  out  of  yield  maintenance 
If  the  loan  product  type  is  "fixed-rate,"  and  for  t  where 
YMP<A,: 


n,  =  0.7129  -  0.2091  AY,  +  0.0044  (A  vf  +  3.994  RSD,  -  0.796  RSV, 


-3.8166  LTV, 

3.  Balloon  loans  out  of  yield  maintenance,  but  prior  to  maturity. 

When  the  mortgage  product  is  a  balloon  with  a  fixed  interest  rate,  and  for  values  of  t  where  'i'MP  <  A,  and  f  <  (m- 11): 
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n,  =  - 7.3368+  1.5412 Ay, -0.0952  (AY^  +5.17/?5D,-0.796/?5t/, 
+  1 .92  RSD1^  +  1 .62  RSD2^  -  2.259 1  LTV, 

where: 

m     =    T^-  \,  which  is  the  month  of  balloon  maturity  in  the  stress  period 

4.  Fully-amortizing  ARMs,  and  balloon  ARMs  before  maturity. 

When  the  mortgage  product  is  a  fully-amortizing  ARM,  or  a  balloon  ARM  where  t  <  (m-ll),  then: 

n,  =  - 0.9037 +  1.7 119  Ay, -0.1 231  (Ay,)^ +4.8137 /fcS,- 51.31  Tf, 
-3.2223  LTV, 


where: 

m     =    7*^  ~  A^,  which  is  the  month  of  balloon  maturity  in  the  stress  period 

5.  All  balloon  loans,  on  and  after  the  maturity  date. 

When  the  mortgage  product  is  a  balloon  (ARM  or  Hxed-rate).  then  the  total  weighting  factors  are  calculated  as: 


n,  =  -1.0021  + 1.8013  P^p 


for  /  =  {  (m-ll ),...,  (m  +  60),  when  (m  ^  0) 
for  r  =  { 1,...,36},  when  m  <  0 


where: 

m      =    7"^  —  Aj,  which  is  the  month  of  balloon  maturity  in  the  stress  period 


Balloon  loans  do  not  all  terminate  at  the 
balloon  date.  The  stress  test  allows  them  to 
run-off  according  to  default  and  prepayment 
(payoff)  rate  calculations,  in  the  balloon  year, 
and  for  up  to  five  years  beyond  the  balloon 
date.  All  balloon  loans  that  do  not  terminate 
within  five  years  beyond  the  balloon  date  are 
terminated  in  the  sixty-Brst  month.  Loan 
groups  with  balloon  dates  prior  to  the  start 


of  the  stress  test  (ni<  0)  are  terminated  in  the 
thirty-seventh  month  of  the  stress  period. 

3.5.4.3.6.1.3    Calculating  Aimual  Equivalent 
Default  and  Prepayment  Probabilities 

(a)  Once  the  time  series  of  default  and 
prepayment  total  weighting  factors  are 
computed  for  each  loan  group,  they  are 
combined  in  multinomial  logit  equations  to 


calculate  the  annual-equivalent  default  and 
prepayment  probabilities.  These  probabilities 
represent  what  would  happen  over  the 
course  of  a  year,  were  default  and 
prepayment  probabilities  for  a  given  month 
it]  to  continue  for  an  entire  year. 

[b]  The  annual-equivalent  default 
probability,  ADi,  in  each  month,  t,  is 
computed  as: 


AD   =  ^^P^^> 

'       \+exp{A^}  +  exp{^^} 

and  the  annual-equivalent  prepayment  probability,  APu  in  each  month  [t]  is  computed  as: 

'"  \  +  exp{A^}  +  exp{U^} 

3.5.4.3.6.1.4    Terminating  Balloon  Loans  after  Maturity 

At  the  final  termination  point,  annual-equivalent  probabilities  of  default  and  payoff  are  calculated  as  functions  of  two  explanatory- 
variable  probabilities:  the  joint  probability  of  negative  equity  and  negative  cash  flow  (/Pt),  and  the  probability  of  qualifying  for  a 
refinancing  [PQ): 
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AD.  = 


JPx 


'     JPi  +  PQ, 


AP^  =  1-ADt 


where: 
for: 

where: 


t       =    m  +  61,whenm20    and     (m  +  61)5120 

t       =37  when m<0 

m      =    T„-  A,,  which  is  the  month  of  balloon  maturity  in  the  stress  period 


3.5.4.3.7    Calculating  Monthly  Default  and  Prepayment  Rates  The  monthly  conditional  default  and  prepayment  rates  are  derived  from 
the  annual-equivalent  probabilities  for  each  month  using  geometric  means.  For  default  rates: 


and  for  prepayment  rates: 


Def,^  l-(l-AD,)*' 
Prep^  =  l-fl-AP,y^ 


3.5.4.4    Output 

The  120  monthly  default  and  120  monthly 
prepayment  rates  are  generated  for  each  loan 
group  and  are  used  by  the  Cash  Flow 
component  of  the  stress  test  to  compute 
monthly  dollar  amounts  of  loans  that  prepay 
and  default  (see  section  3.9,  Cash  Flows,  of 
this  Appenchx). 
3.5.5    Multifamily  Loss  Severity 

3.5.5.1    Overview 

Loss  severity  is  the  net  cost  to  an 
Enterprise  of  a  loan  default.  The  loss  severity 
rate  is  expressed  as  a  percentage  of  the  UPB 
at  time  of  default.  The  stress  test  calculates 
loss  severity  rates  for  each  multifamily  loan 
group  for  each  month  of  the  stress  period. 
Loss  severity  rates  are  discounted  to  calculate 
an  effective  loss  rate  in  the  month  of  default, 
adjusting  various  cost  and  revenue 
components  of  loss  severity  that  occur 
following  the  default  date.  The  effective  loss 


severity  rate  is  multiplied  by  the 
corresponding  mortgage  default  rate  to 
calculate  the  loan  group  loss-rate.  The  loss- 
rate  is  multiplied  by  the  UPB  in  each  month 
to  compute  the  dollar  amount  of  credit  losses 
for  each  loan  group. 
3.5.5.2    Inputs 

(al  The  following  loan  group  characteristics 
are  used: 

•  Program  type 

•  Portfolio 

•  Net  yield  (the  variable  "r,"  in  equations 
below)  ** 

•  Passthrough  rate  (the  variable  "fp"  in 
equations  below) '» 

Ibl  The  six-month  Federal  agency  cost  of 
funds  (variable  "rd^")  interest  rate  series  is 
used  for  discoimting  default-refated  cash 
flows  in  loss  severity  calculations.  This  series 
is  an  output  from  section  3.3,  Interest  Rates, 
of  this  Appendix. 


3.5.5.3    Procedures 

The  loss  severity  rates  are  calculated  by 
program  type  and  portfolio.  Cash  flows  are 
discounted  semi-annually.  The  impact  of 
credit  enhancements  on  cash  programs  with 
recourse  and  FHA-insured  loan  programs  is 
calculated  below.  Credit  enhancements  for 
other  multifamily  program  types  are  applied 
in  section  3.9,  Cash  Flows,  of  this  Appendix. 

3.5.5.3.1  Retained  Portfolio:  Cash  Programs 
Without  Recourse 

[a]  The  basic  loss  severity  equation  is  for 
loan  groups  consisting  of  retained  loans 
purchased  under  cash  programs  without 
recourse.  For  these  loan  groups,  loss  severity 
rates  are  calculated  as  the  UPB  at  the  time 
of  defauh  (represented  by  the  "I"  in  the 
following  equation),  plus  the  present  value  of 
foreclosure  costs  and  property  operating 
expenses,  minus  the  net  proceeds  from  sale 
of  the  property: 


NPV^  =  1  + 


Ot, 


/f  +  f/2 


(-W  (-^) '  ('^^O 


6 


"Net  yield  at  the  start  of  the  stress  test  is  used 
throughout  the  stress  period  for  all  loan  groups, 
including  ARMs. 


i>  Passthrough  nte  at  the  start  of  the  stress  test 
Is  used  throughout  the  stress  period  for  all  loan 
groups,  including  ARMs. 
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where: 


NPV^     =    net  loss  severity  rate  (as  a  fraction  of  the  unpaid  loan  balance)  in  month  t= 
{1,...,120} 

F  =  foreclosure  costs  (0.0901  of  the  unpaid  loan  balance) 

O  =  operating  loss,  per  month  (0.00332  of  the  unpaid  loan  balance) 

P  =  net  property  sale  proceeds  (0.5888063  of  the  unpaid  loan  balance) 

ff  =  time  from  default  to  foreclosure  (18  months) 

^i       =    property  inventory  dme  ( 1 3  months),  the  time  between  foreclosure  and  property 
disposition 

r^^      =    discount  rate  (six-month  Federal  agency  cost  of  funds)  in  month  t  of  the  stress 
period 


|b)  Each  NPV,  value  represents  the  loss 
severity  rate  for  loans  defaulting  in  month  t 
of  the  stress  period.  The  timing  of  events 
(e.g.,  time  from  de&ult  to  foreclosure,  etc.) 
used  in  the  equation  shown  above  is  also 
used  in  the  loss  severity  rate  equations  for  all 
other  program  types  and  portfolios.  The  net 
operating  loss  on  foreclosed  properties  for 
the  13  months  that  the  property  would  be 
real  estate  owned  (REO)  is  expensed  in  the 
seventh  month  of  the  13-month  holding 
period. 


3.5.5.3.2  Sold  Portfolio:  Programs  Without 
Recourse  or  Repurchase 

There  is  a  slight  change  in  the  basic  loss 
severity  equation  shown  above  for  sold  loans 
purchased  under  cash  programs  without 
recourse,  and  for  negotiated  programs 
without  repurchase.  Four  months  of  interest 
are  passed  through  to  investors  before  the 
loans  are  bought  out  of  security  pools  for 
default  resolution.  The  passthrough  interest 
expense  in  the  second  term  of  the  loss 


severity  equation,  below,  is  discounted  for 
two  months.  This  represents  a  midpoint  of 
the  period  of  interest  expenditures.  In 
addition,  the  UPB  at  time  of  default  is  a 
direct  cash  outlay,  occurring  four  months 
after  default.  Therefore,  the  UPB  at  time  of 
default  is  discounted  because  the  stress  test 
accounts  for  this  payment  in  the  month  of 
default.  Therefore,  (be  following  modified 
equation  is  applied  to  sold  loans  purchased 
under  cash  programs  without  recourse,  and 
negotiated  programs  without  repurchase: 


NPV^  = 


jr^m 


Ot. 


it(  +  t/2) 


t,  +  t, 


(-W  (-W  (-W  (-^')  ' .  (-^'J 


where: 


r_      =    the  passthrough  interest  rate 


3.5.5.3.3  Retained  Portfolio:  Cash  Programs 
With  Recourse 

When  loans  are  purchased  under  cash 
programs  with  recourse,  the  seller/servicer 
shares  any  losses  with  the  Enterprise.  The 


stress  lest  computes  the  amount  of  recourse 
and  reduces  the  gross  severity  rate  as 
described  below. 

1.  Compute  two  additional  revenue 
elements:  interest  income  paid  by  the  seller/ 
servicer  to  the  Enterprise  [11)  and  (additional) 


proceeds  from  the  seller/servicer  (SP) 
recourse. 

a.  Calculate  mortgage  interest  income,  //, 
paid  by  the  seller/servicer  during  the  time 
between  default  and  foreclosure: 


where: 


II  =  (rJ\2)L 


Ty      =    Current  net  yield  (coupon  rate  less  servicing  fee) 


b.  Calculate  proceeds  from  the  sellier/servicer  recourse  {SP). 

•  Calculate  the  seller/servicer  share  of  loss,  S,  as  a  fraction  of  the  UPB: 


S  =  0A0  +  p(II  +  F  +  i\-P)-0.25) 
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where: 

p        =    seller/servicer  loss  share  percentage  (0.10) 

0.25      =    deduction  fw  amount  of  total  default  cost  that  is  covered  by  the  amount 
of  lender  recourse  embedded  in  the  first  term  on  the  right  hand  side  of 

the  equation  (0.10) 
•  Reduce  seller/servicer  loss  share  (S)  by  the  interest  income  it  has  already  paid  to  the  Enterprise  (fl).  Thus,  the  final  seller/ 
servicer  payment  will  be: 

SP^S-II 

2.  Calculate  net  present  value  loss  severity  rates  for  defaults  in  each  month  (f)  by  summing  the  discounted  values  of  all  cost 
and  revenue  elements: 


NPV^=  1- 


// 


SP 


O   t, 


t,n 


(-^r  (-'fT  (-=t-T  (-^) 


6 


(-■^) 


6 


In  this  equation,  interest  income  (fl)  is 
discounted  from  the  mid-point  of  the  time 
between  de&ult  and  foreclosure,  to  reflect 
that  interest  payments  are  made  monthly  by 
the  seller/servicer  throughout  this  period 
The  seller/servicer's  payment,  or  share  of 
loss,  is  discounted  from  the  foreclosure  date. 
This  is  also  a  midpoint  date,  because  seller/ 
servicers  pay  the  Enterprise  some  recourse 
amoimts  prior  to  foreclosure,  and  the  rest  of 


the  recoiirse  amount  approximately  two 

months  after  foreclosiue. 

3.5.5.3.4  Sold  Portfolio:  Cash  Programs  with 

Recourse 

The  steps  for  computing  loss  severity  rates 
for  cash  programs  with  recourse  for  sold 
loans  purchased  follow  the  steps  outlined  for 
similar  programs  for  retained  loans.  The 
differences  are  that  the  UPB  at  time  of  default 
is  discounted,  and  there  is  an  added  expense 


element,  the  interest  passthrough  expense 
(IE)  of  payments  made  by  the  Enterprise  to 
security  holders.  The  UPB  at  time  of  defauh 
is  discounted  because  this  amount  is 
disbursed  to  security  holders  four  months 
after  the  time  of  default.  The  interest  expense 
is  computed  for  four  months  and  discounted 
for  two  months. 

1.  Calcidate  four  months  of  passthrough 
interest  expense: 


/£  =  (r,/12).4 


where: 

r.      =    the  passthrough  interest  rate 
2.  Calculate  the  loss  severity  rate  for  defaults  in  each  month,  t,  using  IE  and  odier  components  as  described  above: 


iVPV,  = 


1 


''    +_i^_+_^ 


t,n 


(-^r  (-^r  ('*w  (-^•) 


SP 


o*u 


6 


(-'fT(-'f)'  (-^) 


3.5.5.3.5    Sold  Portfolio:  Negotiated 
Programs  with  Repurchase 

In  the  case  of  default  on  negotiated 
programs  with  seller/servicer  repurchase 


provisions,  the  Enterprises'  losses  represent  a  property  sales,  or  acceptance  of  deeds  in- 

combination  of  foreclosures  and  alternative  lieu-of  foreclosure.  Seller/ servicers  are 

resoluUons.  These  alternatives  are  loan  responsible  for  all  resolution  processes, 

restructuring,  note  sales,  pre-foreclosure  including  all  post-foreclosure  property 
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management  and  disptosition.  The  Enteqirise      is  t)rpically  a  recourse  account  established  for 
pays  the  seller/servicer  claim,  C,  that  results       this  purpose.  Thus: 
from  the  default-resolution  expenses.  There 


NPV,  = 


(•^^) 


12 
6 


where: 

C     =    seller/servicer  claim  amount,  as  a  firaction  of  the  unpaid  principal  balance  (0.39) 
12     =    time  from  default  to  average  claim  payment 


In  this  equation,  the  discount  time  period  for 
the  single  cost  component  is  the  expected 
time  to  foreclosure  rather  than  time  to  final 
property  sale,  to  reflect  a  balance  of  default- 
resolution  types  and  associated  time  intervals 
before  claims  are  filed  with  the  Enterprise. 

3.5.5.3.6    FHA-insured  Programs 

Loss  severities  on  FHA-insured  mortgages 
are  set  to  three  percent  to  reflect  the  costs  of 
assigning  defaulted  loans  to  HUD. 

3.5.5.4    Output 

The  120  monthly  loss  severity  rates  for 
each  loan  group  are  used  by  the  Cash  Flow 
component  of  the  stress  test  to  calculate 
monthly  amounts  of  credit  losses,  net  of 
recourse  o^ets  (see  section  3.9,  Cash  Flows, 
of  this  Appendix). 

3.6    Other  Credit  Factors 
3.6.1    Overview 

The  Other  Credit  Factors  component  of  the 
stress  test  accounts  for  sources  of  credit  risk 
other  than  the  risk  of  default  by  mortgage 
borrowers.  These  sources  of  credit  risk 
include  the  risk  of  default  by  credit 
enhancement  and  derivative  counterparties, 
as  well  as  the  risk  of  default  of  corporate 
securities,  municipal  securities,  and  rated 
mortgage-related  securities.  The  stress  test 
classifies  these  sources  of  credit  risk  into  four 
ratings  categories  ("AAA",  "AA",  "A"  and 
"BBB")  based  on  public  ratings  information. 


and  establishes  credit  loss  factors  appropriate 
to  each  of  these  categories  that  are  applied 
during  the  stress  period. 

3.6.2  Input 

The  stress  test  uses  credit  ratings  issued  by 
Standard  &  Poor's,  Moody's,  Duff  &  Phelps 
and  Fitch  as  the  basis  to  assign 
counterparties  (except  seller/servicers)  and 
securities  into  one  of  the  four  rating 
categories.  The  stress  test  only  uses  Standard 
&  Poor's  and  Moody's  ratings  for  seller/ 
servicers. 

3.6.3  Procedures 

3.6.3.1  Identifying  Other  Credit  Factors 

The  stress  test  first  identifies  all  non- 
mortgage  borrower  sources  of  credit  risk  and 
associated  financial  instruments,  and  groups 
them  into  two  major  categories- 
counterparties  and  securities.  Counterparties 
are  mortgage  insurers,  pool  insiu«rs,  seller/ 
servicers,  and  counterparties  for  derivative 
contracts.  Securities  include  mortgage-related 
securities,  such  as  mortgage  revenue  bonds 
(MRBs)  and  private  label  REMICs,  and  non- 
mortgage  investments,  such  as  corporate  and 
municipal  bonds  and  asset-backed  securities 
(ABSs). 

3.6.3.2  Classifying  Rating  Categories  in  the 
Stress  Test 

[a)  Public  ratings  of  a  counterparty  or 
security  determine  the  extent  of  associated 


credit  losses  during  the  stress  period.  Based 
on  these  ratings,  the  stress  test  classifies 
counterparties  and  rated  securities  into  one 
of  the  four  rating  categories: 

•  AAA — all  securities/counterparties  rated 
between  AAA/Aaa  and  AAA-/Aaa3 

•  AA — all  securities/counterparties  rated 
AA+/Aal  and  AA-/Aa3 

•  A — all  securities/counterparties  rated 
A+/A1  and  A-/ A3 

•  BBB — all  securities/counterparties  rated 
BBB-»-/Baal  and  below  (Unrated  corporate 
securities  and  coimterparties  are  included  in 
the  BBB  category.) 

[b]  For  loans  with  more  than  one  layer  of 
mortgage  credit  enhancement  coverage,  only 
the  ratings  of  the  counterparty  providing  the 
primary  layer  of  coverage  are  used.  If  the 
secxirity  or  the  primary  coverage  provider  has 
different  ratings  from  different  rating 
agencies,  i.e.,  a  "split  rating,"  then  the  lower 
rating  is  used. 

3.6.3.3    Accounting  for  Other  Credit  Factors 

[a]  The  stress  test  specifies  the  final 
haircuts  (i.e.,  the  full  amount  of  discount  for 
other  sources  of  credit  risk  in  the  stress 
period)  by  rating  categories  as  shown  in 
Table  3-21.  The  stress  test  further  specifies 
that  haircuts  increase  by  equal  amounts  in 
each  month  until  the  final  haircut  is  reached 
during  the  120th  month  of  the  stress  period. 


Table  3-21.  Stress  Test  Final  Haircuts  by  Credit  Rating  Category 


Rating  Category  (R) 

AAA 

AA 

A 

BBB 

All  counterparties  and  securities  except 
derivative  counterparties 

10% 

20% 

40% 

80% 

Derivative  counterparties 

2% 

4% 

8% 

16% 

[b]  Haircuts  for  each  credit  rating  category  in  each  month  of  the  stress  period  can  be  obtained  from  the  following  formula: 


^R.t  = 


120 


t 
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where: 

t 
R 


haircut  for  credit  rating  category  R  in  month  t  of  the  stress  period 
final  haircut  for  credit  rating  category  R  in  the  stress  period 
month  t  of  the  stress  period 
credit  rating  categories  (AAA,  AA,  A,  BBB) 


Id  The  haircut  is  applied  to  the  cash  flows  of  a  rated  security  or  payments  due  from  a  coimterparty  according  to  the  following 
formula: 


ACF^,^i\-H^,)CF^, 


where: 
ACF, 


lU 


CF, 


iU 


« 


IU 


adjusted  cash  flow  of  a  rated  security  or  payments  due  from  a  counterparty  with 
credit  rating  R  in  month  t  of  the  stress  period 

unadjusted  cash  flow  of  a  rated  security  or  payments  due  fttsn  a  counterparty 
with  credit  rating  R  in  month  r  of  the  stress  period 

haircut  for  credit  rating  category  R  in  month  r  of  the  stress  period 


3.6.4    Output 

The  outputs  of  the  Other  Credit  Factors 
component  are  the  stress  period  flnal 
haircuts  by  rating  category  and  by 
counterparty  and  security  category.  These 
haircuts  are  inputs  to  section  3.7,  Mortgage 
Credit  Enhancements;  section  3.5.3,  Single 
Family  Loss  Severity;  section  3.5.5, 
Multifamily  Loss  Severity;  and  section  3.9, 
Cash  Flows,  of  this  Appendix. 

3.7    Mortgage  Credit  Enhancements 

3.7.1  Overview 

For  each  loan  group  and  each  month  of  the 
stress  period,  the  stress  test  calculates 
reductions  to  mortgage  credit  losses  that 
reflect  the  effects  of  credit  enhancements. 
This  component  calculates  the  values  of  eight 
loan  group  characteristics  relating  to  credit 
enhancements,  which  are  part  of  the 
Enterprises'  starting  position  loan  group 
characteristics,  as  described  in  Table  3-2  of 
this  Appendix.  These  characteristics, 
combined  with  coimterparty  "haircuts,"  are 
used  in  section  3.5.3,  Single  Family  Loss 
Severity  and  section  3.5.5,  Multifimily  Loss 
Severity,  of  this  Appendix  to  calculate  loss 
severity  rates,  and  in  section  3.9,  Cash  Flows, 
of  this  Appendix  to  calculate  dollar 
reductions  to  credit  losses. 

3.7.2  Inputs 

This  component  uses  the  inputs  listed  in 
section  3.7.2.1,  3.7.2.2,  and  3.7.2.3  of  this 
Appendix. 

3.7.2.1    Enterprise  Data  on  Mortgage  Credit 
Enhancements 

(a]  Loan-level  information  on  mortgage 
credit  enhancements: 

•  Type  of  mortgage  credit  enhancement 

•  Starting  UPB 

•  Private  mortgage  insurance  (PMl)  percent 
coverage,  if  applicable 

[b]  Contract-level  information  on  mortgage 
credit  enhancements,  if  applicable: 

•  Limited  recourse  coverage  remaining 


•  Limited  indemnification  coverage 
remaining 

•  Starting  account  balance  of  spread 
accoimts 

•  Starting  account  balance  of  collateral 
accounts 

•  Starting  accotmt  balance  of  cash 
accounts 

•  Pool  insurance  coverage  remaining 

•  Coverage  expiration  date,  unless 
coverage  has  expired  before  the  beginning  of 
the  stress  period 

3.7.2.2  Public  Rating  Information 

Rating  infonnation  from  four  public  rating 
agencies — Standard  &  Poor's,  Moody's,  Duff 
&  Phelps  and  Fitch— is  used  for  mortgage 
insurers  and  pool  insurers,  and  Standard  & 
Poor's  and  Moody's  rating  information  is 
used  for  seller/servicers.  A  "BBB"  rating 
category  is  attributed  to  uru^ted 
counterparties.  For  loans  with  more  than  one 
layer  of  credit  enhancement  coverage,  only 
the  ratings  of  the  counterparty  providing  the 
primary  layer  of  coverage  are  used.  If  the 
primary  coverage  provider  has  different 
ratings  from  different  rating  agencies,  i.e.,  a 
"split  rating,"  then  the  lower  rating  is  used. 
For  each  credit-enhanced  loan,  the  following 
information  is  required  where  applicable: 

•  Public  ratings  of  mortgage  insurer 

•  Public  ratings  of  pool  insurer 

•  Public  ratings  of  the  seller/servicer 

3.7.2.3  Counterparty  Coverage  Reduction 
Information 

Counterparty  coverage  reduction  data 
(haircuts)  obtained  &t)m  section  3.6,  Other 
Credit  Factors,  of  this  Appendix,  are: 

•  Haircuts  for  each  month  of  the  stress 
period  for  counterparties  in  the  "AAA" 
credit  rating  category 

•  Haircuts  for  each  month  of  the  stress 
period  for  counterparties  in  the  "AA"  credit 
rating  category 

•  Haircuts  for  each  month  of  the  stress 
period  for  counterparties  in  the  "A"  credit 
rating  category 


•  Haircuts  for  each  month  of  the  stress 
period  for  counterparties  in  the  "BBB"  credit 
rating  cat^cxy 

3.7.3    Procedures 

Using  the  loan  level  and  contract  level 
information  described  above,  the  stress  test 
first  classifies  the  types  of  credit 
enhancement  coverage  within  a  loan  group. 
Then  it  calculates  values  for  the  eight  loan 
group  characteristics  relating  to  credit 
enhancements  described  in  Table  3-2  of  this 
Appendix.  Of  the  eight  characteristics,  three 
are  coverage  amounts  for  the  loan  group  for 
each  of  three  types  of  credit  enhancements, 
fovtr  are  percentages  of  loan  group  UPB 
covered  by  each  coimterparty  rating  category, 
and  one  is  the  percentage  of  loan  group  UPB 
covered  by  dollar-denominated  credit 
enhancements,  as  defined  in  section  3.7.3.1, 
Classification  of  Credit  Enhancements,  of  this 
Appendix. 

3.7.3.1    Qassification  of  Credit 
Enhancements 

(a]  The  stress  test  separates  all  of  the 
various  mortgage  credit  enhancements  into 
two  categories — percent-denominated  credit 
enhancements  and  dollar-denominated  credit 
enhancements.  Percent-denominated  credit 
enhancements  cover  losses  based  on  the 
percentage  of  the  loss  incurred.  This  category 
includes  private  mortgage  insurance  (PMI), 
unlimited  recourse,  and  unlimited 
indemnification.  In  addition  to  the  percent- 
denominated  credit  enhancements  listed 
here,  certain  multifamily  programs  have  risk- 
sharing  arrangements  between  the  Enterprise 
and  the  seller/servicer.  The  process  in  the 
stress  test  that  simulates  the  coverage  of  these 
programs  is  described  completely  in  section 
3.5.5,  Multifamily  Loss  Severity,  of  this 
Appendix. 

[bj  Depending  on  the  specific  credit 
enhancement  type,  the  loss  covered  can  be 
based  or  either  the  "gross  claim  amount" 
(which  includes  the  defaulted  principal 
balance,  unpaid  interest  from  default  through 
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foreclosure,  and  associated  expenses,  but 
does  not  include  the  subsequent  proceeds 
from  the  sale  of  REO),  or  the  net  loss  incuned 
(which  does  include  proceeds  from  the  sale 
of  REO).  Specifically,  private  mortgage 
insurance  coverage  is  based  on  the  gross 
claim  amount,  while  unlimited  recourse  and 
indemnification  coverage  are  based  on  the 
net  loss  incurred.  See  section  3.5.3,  Single 
Family  Loss  Severity,  of  this  Appendix  for 
details  on  how  the  coverage  is  applied.  The 
stress  test  further  classifies  PMI  as  "Credit 
Enhancement  Coverage  Type  1"  (Type  1), 
and  unlimited  recourse  and  unlimited 
indemnification  as  "Credit  Enhancement 
Coverage  Type  2"  (Type  2). 

(cl  Dollar-denominated  credit 
enhancements  cover  losses  on  a  dollar-for- 
dollar  basis,  up  to  a  maximum  amount  (i.e., 
there  is  a  "dollar  cap"  on  the  coverage).  This 
category  includes  limited  recourse,  limited 
indemnification,  pool  insurance,  spread 
accounts,  collateral  posted  imder  collateral 
pledge  agreements,  and  cash  accounts.  The 
stress  test  classifies  all  the  dollar- 
denominated  coverages  as  "Credit 
Enhancement  Coverage  Type  3"  (Type  3). 

3.7.3.2    Calculating  Percentage  Coverage  and 
Dollar  Coverage  Amounts: 

For  each  loan  group,  the  stress  test 
calculates  the  coverage  for  the  overall  loan 
group  UPB  provided  by  each  type  of  credit 
enhancement  (Types  1,  2,  and  3)  on  the 
individual  loans  in  the  group. 

1.  Credit  Enhancement  Coverage  Type  1  is 
calculated  as  the  UPB  weighted  average 
percent  coverage  for  all  the  loans  in  the  loan 
group  with  PMI  coverage.  Loans  in  the  loan 
group  that  are  not  covered  by  PMI  are 
assumed  to  have  coverage  of  zero  percent,  for 
the  purpose  of  calculating  the  weighted 
average.  Thus  if  a  loan  group  UPB  is  ten 
million  dollars,  and  one  million  of  that 
balance  has  35  percent  Type  1  coverage,  the 
overall  loan  group  Type  1  coverage  is  3.5 
percent. 

2.  Credit  Enhancement  Coverage  Type  2  is 
calculated  as  the  UPB  weighted  average 
percent  coverage  for  all  the  loans  with 
unlimited  recourse  and  imlimited 
indemnification  coverage  in  the  loan  group. 
Because  coverage  is  unlimited  for  each  loan, 
the  percent  coverage  at  the  loan  level  is  100 
percent  for  covered  loans.  Loans  in  the  loan 
group  that  are  not  covered  by  Type  2  credit 


enhancements  are  assumed  to  have  coverage 
of  zero  percent,  for  the  purpose  of  calculating 
the  weighted  average.  Thus,  if  a  loan  group 
UPB  is  ten  million  dollars,  and  one  million 
of  that  balance  has  100  percent  Type  2 
coverage,  the  overall  loan  group  Type  2 
coverage  is  ten  percent. 

3.  To  calculate  the  Credit  Enhancement 
Coverage  Type  3  (i.e.,  the  total  coverage  of  all 
dollar-denominated  credit  enhancements), 
the  stress  test  first  assigns  each  loan  under 
a  contract  its  pro-rata  share  of  the  total  dollar 
coverage  for  that  contract  (loans  covered 
under  a  single  contract  may  be  assigned  to 
several  loan  groups).  The  pro-rata  dollar 
coverage  of  covered  loans  in  a  loan  group  is 
totaled  to  determine  total  dollar-denominated 
coverage  for  the  entire  group.  This  total 
dollar  coverage  is  determined  at  the 
beginning  of  the  stress  period.  Although  the 
balances  in  spread  accounts  and  collateral 
accounts  at  the  beginning  of  the  stress  period 
could,  in  practice,  fluctuate  over  time,  the 
stress  test  specifies  that  these  account 
balances  are  adjusted  downward  only  to 
cover  losses  during  the  stress  period,  and  are 
otherwise  fixed. 

3.7.3.3  Calculating  Percent  of  UPB  Covered 
by  Each  Counterparty  Rating  Category 

The  stress  test  calculates  the  percent  of 
loan  group  UPB  covered  by  each  of  the  four 
counterparty  rating  categories.  The  UPBs  of 
loans  with  counterparties  falling  into  each 
rating  category  are  divided  by  the  UPB  of  the 
loan  group.  The  results  are  values  for  the 
following  four  loan  group  characteristics: 

•  Percent  of  UPB  under  AAA  coverage 

•  Percent  of  UPB  under  AA  coverage 

•  Percent  of  UPB  under  A  coverage 

•  Percent  of  UPB  under  BBB  coverage 

3.7.3.4  Calculating  the  Percent  of  UPB 
Under  Dollar-Denominated  Coverage 

The  stress  test  determines  the  percent  of 
UPB  under  dollar-denominated  coverage  for 
each  loan  group.  This  percentage  is 
calculated  by  dividing  the  loan  group  UPB 
with  Type  3  coverage  by  the  totid  UPB 
amount  of  the  loan  group. 

3.7.3.5  Calculating  Coverage  Against  Credit 
Losses 

Based  on  loan  group  credit  enhancement 
characteristics,  the  stress  test  simulates  the 
coverage  provided  during  the  stress  period. 
Percent-denominated  and  dollar- 


denominated  mortgage  credit  enhancement 
coverages  are  calculated  and  applied 
separately  and  sequentially  in  the  stress  test 
to  generate  net  credit  losses  for  each  loan 
group.  The  dollar  coverage  of  percent- 
denominated  credit  enhancements  for  any 
loan  group  varies  based  upon  the  mortgage 
losses  during  the  stress  period  for  that  group. 
Therefore,  the  effects  of  percent-denominated 
credit  enhancements  are  determined  in 
connection  with  the  calculation  of  loss 
severity  rates.  By  contrast,  amounts  of  dollar- 
denominated  credit  enhancements  (total 
dollar  coverage  amounts)  are  calculated  as  of 
the  start  of  the  stress  period  and  fectored 
directly  into  the  calculation  of  cash  flows. 

3.7.3.5.1  Calculating  Percent-Denominated 
Credit  Enhancements 

The  percent  coverage  rates  for  Type  1  and 
Type  2  credit  enhancements  are  input  into 
section  3.5.3,  Single  Family  Loss  Severity 
and  section  3.5.5,  Multifamily  Loss  Severity, 
of  this  Appendix  to  determine  loss  severity. 
The  Loss  Severity  component  uses  this 
information,  together  with  coimterparty 
haircuts  from  section  3.6,  Other  Credit 
Factors,  of  this  Appendix,  to  derive  loss 
severity  rates.  Thus,  the  effects  of  percent- 
denominated  credit  enhancements  are 
incorporated  into  the  calculations  ot  loss 
severity  rates.  These  loss  severity  rates  are 
then  input  to  section  3.9,  Cash  Flows,  of  this 
Appendix  to  generate  the  dollar  amounts  of 
credit  losses. 

3.7.3.5.2  Calculating  Dollar-Denominated 
Credit  Enhancements 

Reductions  in  credit  losses  resulting  from 
dollar-denominated  credit  enhancements 
depend  on  the  amount  of  dollar  losses  for  a 
loan  group  and  the  remaining  available 
dollar-denominated  coverage  in  each  month 
of  the  stress  test.  Reductions  are  applied  in 
section  3.9.1,  Whole  Loans,  of  this  Appendix. 
The  algorithm  implementing  these 
reductions  is  described  below. 

1.  In  each  month,  use  the  time-and 
category-specific  haircuts  [HrJ  from  section 
3.6,  Other  Credit  Factors,  of  this  Appendix  to 
calculate  a  weighted  average  haircut  for  the 
loan  group  (Ht).  The  weights  used  are  the 
percentages  of  UPB  that  fall  into  each  of  the 
four  counterparty  rating  categories  for  each 
loan  group.  The  formula  is  as  foUowring: 


''t  =  Z^R^M 
R 


where: 


A/.    = 


weighted  average  haircut  for  the  loan  group  in  month  t  of  the  stress  period 


dji{     =     percent  of  UPB  under  rating  category  R  coverage  in  the  loan  group 
Hj^    =     haircut  for  counterparty  with  credit  rating  category  R  in  month  r  of  the  stress  period 
2.  In  each  month  of  the  stress  test,  calculate  the  loan  group  dollar  losses  that  are  eligible  for  dollar-denominated  coverage: 

TDL^  =  Ot    UPB^  •  Def^  •  NPV3^ 
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where: 
TDL, 

t 

Def, 
NPV3f 


total  dollar  losses  eligible  for  doUar-denotninated  coverage  in  a  loan  group 

percentage  of  loan  group  UPB  covered  by  dollar-denominated  credit 
enhancement  in  month  t  of  the  stress  test 

month  t  of  .the  stress  test  period  (f=7 120) 

unpaid  principal  balance  of  the  loan  group 

default  rate  for  the  loan  group 

loss  severity  rate  for  the  loan  group  (as  defined  in  section  3.5.3,  Single  Family 

Loss  Severity,  of  the  Appendix) 


3.  For  each  loan  group,  compare  the  total 
dollar  losses  eligible  for  dollar-denominated 
coverage  [TDLd  with  the  remaining  dollar 
coverage  for  the  loan  group  in  month  t  of  the 
stress  period  (C3J.  If  TDL^C3t,  then  reduce 
loan  group  credit  losses  by  C3t«(l  -  Ml-  If 


TDL^CSx,  then  reduce  loan  group  credit 
losses  by  7X>L,(1-HJ. 

4.  Ui>date  the  remaining  dollar- 
denominated  coverage  for  the  loan  group  in 
the  following  month  (C3i ^  i)  as  the  maximum 
between  zero  and  the  value  of  the  remaining 


dollar-denominated  coverage  for  the  loan 
group  in  the  current  month  minus  the  total 
dollar  losses  eligible  for  dollar-denominated 
coverage  for  the  loan  group  in  that  month. 
The  formula  is  as  follows: 


C3^^^  =  mfljf[0,C5,-rDLt] 


where: 
Ci, 


remaining  dollar  coverage  of  all  dollar-denominated  credit  enhancements  (TVpe 

3)  in  the  loan  group  in  month  r+/  of  the  stress  test 

remaining  dollar  coverage  of  all  dollar-denominated  credit  enhancements  (TVpe 

3)  in  the  loan  group  in  month  r  of  the  stress  test 

total  dollar  losses  eligible  for  dollar-denominated  coverage  in  a  loan  group  in 

month  t  of  the  stress  test 


5.  After  generating  the  remaining  balance 
of  the  dollar-denominated  coverage  in  month 
t*l  of  the  stress  test  (C3,+ 1),  then  go  to  steps 
2-4  again,  to  derive  the  reduction  to  credit 
losses  for  month  t+1  of  the  stress  test.  This 
process  continues  for  each  month  of  the 
stress  test  until  all  the  dollar-denominated 
coverage  for  the  loan  group  is  used  up  or 
until  the  stress  test  reaches  its  120th  month. 

3.7.4  Output 

For  each  loan  group  for  each  month  of  the 
stress  period,  the  Mortgage  Credit 
Enhancements  component  of  the  stress  test 
generates  loss  coverage  rates  for  percentage- 
denominated  credit  enhancements,  and 
dollar  loss  reductions  for  dollar-denominated 
credit  enhancements.  The  percentage 
coverage  rates  are  used  in  section  3.5.3, 
Single  Family  Loss  Severity  and  section 
3.5.5,  Multifamily  Loss  Severity,  of  this 
Appendix  to  calculate  loss  severity  rates. 
Dollar  loss  reductions  are  used  in  section 
3.9.1,  Whole  Loans,  of  this  Appendix  to 
adjust  de&ult  losses. 
3.8  Other  Off-Balance  Sheet  Guarantees 

3.8.1  Overview 

In  addition  to  guaranteeing  mortgage- 
backed  securities  they  issue  as  part  of  their 
main  business,  the  Enterprises  guarantee 
other  instruments,  referred  to  as  "other  off- 
balance-sheet  (OBS)  guarantees."  The  stress 
test  does  not  explicitly  project  the 


performance  of  these  other  OBS  guarantees. 
Instead,  it  addresses  the  capital  requirement 
for  other  OBS  guarantees  by  adding  the 
product  of  the  total  other  OBS  guarantees 
principal  balance  and  45  basis  points  to  the 
total  amount  of  capital  required  to  maintain 
positive  total  capital  throughout  the  ten-year 
stress  period. 

3.8.2  Input 

la)  The  OBS  Guarantees  component 
requires  the  Enterprise's  outstanding 
balances  for  the  following  OBS  guarantees  at 
the  begiiming  of  the  stress  period: 

•  Tax-exempt  multifamily  housing  bonds 

•  Single-family  whole-loan  REMICs 

•  Multifamily  whole-loan  REMICs 

•  Any  other  instruments  or  obligations  that 
fit  the  definition  of  "Other  Off-Balance  Sheet 
Obligations"  in  12  CFR  1750.2 

lb]  Any  instruments  or  obligations,  100 
percent  of  whose  collateral  is  guaranteed  by 
the  Federal  Housing  Authority  (FHA),  are 
excluded  from  the  total  dollar  amount  of 
other  OBS  guarantees. 

3.8.3  P*rocedures 

The  OBS  Guarantees  component  first 
calculates  the  total  outstanding  balance  of  all 
other  OBS  guarantees  at  the  beginning  of  the 
stress  period  by  summing  the  outstanding 
balances  for  tax-exempt  multifamily  housing 
bonds,  single-family  whole-loan  REMICs, 
multifamily  whole-loan  REMICs,  and  any 


other  instruments  or  obligations  that  fit  the 
definition  of  other  OBS  guarantees.  The 
dollar  amount  of  capital  required  for  other 
OBS  guarantees  is  then  computed  as  the  total 
outstanding  balance  of  all  oUier  OBS 
guarantees  at  the  begiiming  of  the  stress 
period  times  45  basis  points. 

3.8.4  Output 

The  OBS  Guarantees  component  produces 
one  number:  the  dollar  amount  of  capital 
required  for  other  OBS  guarantees.  This 
number  is  input  to  the  Calculation  of  the 
Risk-Based  Capital  Requirement  component 
to  compute  the  risk-based  capital  required  for 
the  Enterprises. 
3.9  Cash  Flows 
3.9.1  Whole  Loans 
3.9.1.1  Overview 

[a]  Both  Enterprises  hold  single  family  and 
multifamily  mortgage  loans  in  their  retained 
portfolios  and  guarantee  passthrough 
mortgage-backeid  securities  (MBS)  owned  by 
investors  and  backed  by  pools  of  such 
mortgage  loans.  Loans  held  in  portfolio  are 
referred  to  as  "retained  loans,"  and  loans 
backing  guaranteed  securities  are  referred  to 
as  "sold  loans."  Together,  retained  loans  and 
sold  loans  are  referred  to  as  "whole  loans." 

[b]  The  Enterprises  receive  all  principal 
and  interest  payments  on  their  retained 
loans,  except  for  a  servicing  fee — a  portion  of 
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the  interest  payment  retained  by  the  servicer 
as  compensation.  On  sold  loans,  the 
Enterprises  receive  guarantee  fees  and  earn 
float  income.  Float  income  is  earned  when 
the  Enterprises  invest  principal  and  interest 
payments  for  sold  loans  for  the  period  of  time 
between  the  receipt  of  the  payments  and  the 
remittance  of  the  payments,  net  of  guarantee 
fees,  to  security  holders.  The  length  of  time 
an  Enterprise  can  invest  these  payments 
depends  on  the  security  payment  cycle  (the 
remittance  cycle). 

(cj  The  calculation  of  whole  loan  cash 
flows  requires  loan  group  information  as  the 
basic  input  data,  as  well  as  information  on 
interest  rates,  mortgage  performance  and  the 
credit  quality  of  third  party  credit 
enhancements.  Cash  flows  are  produced  for 
each  month  of  the  stress  p>eriod  for  each  loan 
group.  (The  stress  test  includes  the  dollar 
amount  of  credit  losses  in  cash  flows,  even 
though  such  losses  are  not  literally  cash 
flows.) 

3.9.1.2  biputs 

3.9.1.2.1  Loan  Group  Data 

The  following  data  as  of  the  start  of  the 
stress  test  are  used  for  whole  loan  cash  flow 
computations: 

•  Product  type 

•  Starting  unpaid  principal  balance 

•  Starting  coupon 

•  Servicing  fee 

•  Mortgage  age 

•  Remaining  term 

•  Guarantee  fee  (for  sold  loans) 

•  Remittance  cycle  (for  sold  loans] 

•  Passthrough  rate  (for  sold  loans] 

•  Original  coupon  (for  ARMs) 

•  Margin  (for  ARMs] 

•  Amortization  term  (for  balloons) 

3.9.1.2.2  Interest  Rates 

Whole  loan  cash  flow  calculations  require 
the  following  interest  rates  for  each  of  the 
120  months  of  the  stress  period: 

•  One-,  three-,  and  five-year  Constant 
Maturity  Treasury  yields  (CMT) 

•  1 1th  District  Federal  Home  Loan  Bank 
Cost  of  Funds  Index  (COFI) 

•  Overnight  Federal  Funds  rate  (for 
calculation  of  float  earnings] 

3.9.1.2.3  Mortgage  Performance  Data 

Whole  loan  cash  flow  calculations  also 
require  the  default,  prepayment,  and  loss 
severity  rates,  which  are  computed' as 
described  in  section  3.5,  Mortgage 
Performance,  of  this  Appendix,  for  each  loan 
group  for  each  month  of  the  stress  period. 

3.9.1.3  Procedures 

This  section  describes  calculations  of 
prepaid  principal,  scheduled  principal,  UPB, 
interest,  and  float  income  for  fully 
amortizing,  monthly  pay,  fixed-rate  loan 
groups.  It  then  describes  the  adaptation  of 
these  calculations  for  biweekly,  adjustable- 
rate,  and  balloon  loans.  Lastly,  this  section 
describes  calculations  of  the  dollar  amount  of 
credit  losses. 

3.9.1.3.1  Fully  Amortizing,  Monthly  Pay 
Fixed-Rate  Loans 

[a]  The  calculations  discussed  for  fiiUy 
amortizing,  monthly  pay,  fixed-rate  loans 
apply  not  only  to  loan  groups  made  up  of  30- 


year  and  15-year  loans,  but  also  to  loan 
groups  comprised  of  second  lien,  step,  tiered 
payment  mortgage  (TPM),  and  graduated 
payment  mortgage  (GPM]  loans. 

(bj  Scheduled  principal  and  interest 
payments  for  fully  amortizing  monthly  pay, 
fixed-rate  loans  are  computed  using  standard 
equations  based  on  three  variables:  UPB, 
starting  coupon,  and  remaining  term. 

[cj  The  stress  test  computes  the  amounts  of 
prepaid  principal  and  defaulted  principal  in 
each  month  by  multiplying  the  loan  group's 
UPB  at  the  end  of  the  previous  month  by  the 
prepayment  and  defoult  rates  for  that  loan 
group  for  that  month.  The  stress  test 
computes  amoimts  of  scheduled  principal 
(the  principal  that  is  not  defaulted  principal 
nor  prepaid  principal]  in  each  month  by 
multiplying  the  scheduled  monthly  principal 
(principal  computed  according  to  an 
amortization  schedule]  by  one  minus  the  sum 
of  the  monthly  prepayment  and  default  rates. 

[d]  The  stress  test  computes  the  current 
loan  group  UPB  for  the  end  of  a  month  by 
subtracting  the  amount  of  scheduled 
principal,  prepaid  principal,  and  de&ulted 
principal  in  the  month  from  the  UPB  at  the 
end  of  the  previous  month. 

[e]  To  compute  monthly  interest  remitted 
to  an  Enterprise  for  retained  loan  groups,  the 
stress  test  multiplies  the  loan  group  net  yield 
(current  coupon  less  servicing  fee]  by  the 
UPB  at  the  end  of  the  previous  month  less 
the  current  month's  defaulted  principal.  To 
compute  monthly  guarantee  fees  for  sold  loan 
groups,  the  stress  test  multiplies  the  monthly 
guarantee  fee  by  the  UPB  at  the  end  of  the 
previous  month  less  the  current  month's 
defoulted  principal. 

[f]  To  compute  float  income  earned  by  an 
Enterprise  on  monthly  principal  and  interest 
payments  received  from  servicers  and  later 
remitted  to  security  holders,  the  stress  test 
multiplies  scheduled  principal  and  interest 
and  prepaid  principal  by  the  Federal  Funds 
rate  for  a  number  of  days  appropriate  to  the 
remittance  cycle  of  the  associated  MBS.  The 
stress  test  calculates  float  for  three  remittance 
cycles.  Depending  on  the  remittance  cycle, 
prepaid  principal  may  or  may  not  be  held  for 
the  same  number  of  days  as  scheduled 
principal  and  interest. 

1.  If  an  Enterprise  holds  scheduled 
principal  and  interest  and  prepaid  principal 
for  seven  days  before  remittance  to  the 
security  holder,  float  is  calculated  by 
multiplying  the  sum  of  scheduled  principal 
and  interest  and  prepaid  principal,  by  the 
Federal  Funds  rate  times  seven  divided  by 
365.  (The  Federal  Funds  rate  is  an  annual 
rate.  Multiplying  the  rate  by  this  fraction 
produces  the  float  income  for  the  seven  days 
that  the  Enterprise  has  the  mortgagor's 
payment].  The  Enterprise  earns  float  income 
on  the  foil  scheduled  interest  payment, 
because  even  if  a  mortgagor  prepays  a 
mortgage  before  the  end  of  a  month,  remitting 
less  than  a  foil  month's  interest  on  the 
prepaid  principal,  the  servicer  must  forward 
the  interest  for  the  rest  of  the  month  to  the 
Enterprise.  The  Enterprise  remits  a  foil 
month's  interest  to  the  security  investor. 

2.  If  an  Enterprise  remits  scheduled 
principal  and  interest  to  the  investor  three 
days  prior  to  receiving  it  from  the  servicer, 
but  holds  prepaid  principal  38  days  before 


remittance  to  the  security  holder,  servicers 
are  not  required  to  forward  to  the  Enterprise 
any  prepayment-related  shortfall  in  monthly 
interest,  so  the  Enterprise  must  make  up  the 
short  fall  in  interest  to  the  security  holder 
caused  by  a  mortgagor's  prepayment.  If  the 
prepayment  is  made  in  the  first  part  of  a 
month,  the  Enterprise  owes  the  security 
holder  interest  at  the  security  passthrough 
rate  for  the  balance  of  the  month.  If  the 
prepayment  is  made  in  the  second  half  of  the 
month,  the  Enterprise  owes  the  security 
holder  interest  at  the  security  passthrough 
rate  for  the  balance  of  the  current  month  and 
all  of  the  following  month.  This  is  an  average 
of  30  days  of  interest  at  the  security 
passthrough  rate  on  mortgagor  prepayments. 
The  float  amotmt  for  this  remittance  cycle 
consists  of: 

•  scheduled  monthly  principal  and 
interest  due  the  Enterprise  multiplied  by  the 
Federal  Funds  rate  times  minus  3,  divided  by 
365,  plus 

•  prepaid  principal  multiplied  by  the 
Federal  Funds  rate  times  38,  divided  by  365, 
minus 

•  prepaid  principal  midtiplied  by  the 
passthrough  rate  (current  coupon  less  the 
servicing  fee  less  the  guarantee  fee)  times  30, 
divided  by  360 

3.  If  an  Enterprise  holds  scheduled 
principal  and  interest  for  57  days  prior  to 
remittance  to  the  security  holder  and  holds 
prepaid  principal  for  68  days  prior  to 
remittance  to  the  security  holder,  the 
Enterprise  owes  the  security  holder  an 
average  of  30  days  of  interest  at  the  security 
passthrough  rate  on  mortgagor  prepayments. 
The  float  amoimt  for  this  remittance  cycle 
consists  of: 

•  scheduled  monthly  principal  and 
interest  due  the  Enterprise  multiplied  by  the 
Federal  Funds  rate  times  57,  divided  by  365, 
plus 

•  prepaid  principal  multiplied  by  the 
Federal  Funds  rate  times  68,  divideid  by  365, 
minus 

•  prepaid  principal  multiplied  by  the 
passthrough  rate  (ciurrent  coupon  less  the 
servicing  fee  less  the  guarantee  fee]  times  30, 
divided  by  360 

3.9.1.3.2  Biweekly  Loans 

While  most  mortgages  require  monthly 
payments,  biweekly  mortgages  require 
payments  every  two  weeks.  The  cash  flow 
calculations  described  above  for  monthly 
pay,  folly  amortizing  fixed-rate  loans  apply, 
except  that  the  relevant  time  interval  is  two 
weeks  rather  than  one  month.  In  addition, 
biweekly,  rather  than  monthly  defeult  and 
prepayment  rates  are  applied.  The  stress  test 
then  allocates  the  biweekly  cash  flows  to  the 
proper  month.  The  first  biweekly  cash  flow 
occurs  14  days  into  the  stress  period. 
Subsequent  biweekly  cash  flows  occur  at  14 
day  intervals.  All  the  cash  flows  occurring 
during  the  same  calendar  month  are  added 
together  to  arrive  at  the  monthly  cash  flow. 

3.9.1.3.3  Adjustable-Rate  Loans 
3.9.1.3.3.1    Single  Family  RMS 

(a)  The  current  interest  rate  for  an 
adjustable-rate  mortgage  (ARM)  is  adjusted 
based  on  an  interest  rate  index  and  a  margin. 
ARM  loan  groups  are  indexed  to  either  the 
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one-or  three-year  CMT,  or  the  COFI,  as 
appropriate  to  their  product  types.  The 
product  type  "ARMs  Other"  is  indexed  to  the 
COFI  index. 

(b)  The  mortgage  age  of  the  loan  group  is 
used  to  determine  the  initial  month  of  the 
stress  test  in  which  to  adjust  the  current 
interest  rate.  The  loan  group  interest  rate  is 
adjusted  then  and  every  12  months 
thereafter,  regardless  of  the  index. 

(c)  The  stress  test  calculates  annual  and 
lifetime  maximum  interest  rates  (ceilings) 
and  minimum  interest  rates  (floors).  Annual 
maximum  and  minimum  new  interest  rates 
for  the  adjustment  period  are  calculated  by 
adding  or  subtracting,  respectively,  two 
percent  to,  or  two  percent  from,  the  current 
interest  rate  (current  coupon).  Lifetime 
inaxiTPur"  and  minimum  interest  rates  are 
calculated  by  adding  or  subtracting, 
respectively,  five  percent  to,  or  five  percent 
from,  the  original  interest  rate  (original 
coupon).  The  minimum  lifetime  interest  rate 
is  at  least  three  percent.  The  maximum 
lifetime  interest  rate  is  no  more  than  14 
percent. 

(d)  The  stress  test  adds  the  maisin  to  the 
appropriate  ARM  interest  rate  index  value  to 
get  a  prospective  interest  rate.  If  the 
prospective  interest  rate  is  greater  than  the 
maximum  new  interest  rate,  the  stress  test 
sets  the  interest  rate  to  the  maximum  new 
interest  rate.  If  the  prospective  interest  rate 
is  less  than  the  minimum  new  interest  rate, 
the  stress  test  sets  the  interest  rate  to  the 
minimum  new  interest  rate.  After  these  steps, 
the  prospective  interest  rate  (adjusted  as 
appropriate)  becomes  the  current  interest 
rate.  The  computation  continues  as  described 
above  for  fully  amortizing  monthly  pay  fixed- 
rate  loans  groups. 

3.9.1.3.3.2    Multifamily  ARMs 

(a)  The  interest  rate  for  a  multifamily  ARM 
is  indexed  to  the  Federal  Home  Loan  11th 
District  Costs  of  Funds  (COFI).  The 
computations  are  as  described  for  single 
family  ARMs  except  that:  one,  the  rate  is 
reset  every  month  subject  to  2  percent  cap, 

2  percent  floor,  and  3  percent  life  rate 
minimum;  and  two,  the  borrower  payment  is 
reset  every  12  months,  subject  to  a  payment 
cap  limiting  the  payment  change  to  no  more 
than  7.5  percent  of  the  previous  period 
payment. 

(b)  Resetting  the  multifamily  ARM  rate  at 
a  frequency  di%rent  from  the  frequency  by 
which  the  payment  is  reset  and  restricting 
increases  in  the  borrower  payment  may  result 
in  a  payment  that  is  less  than  the  amount 
necessary  to  fully  amortize  the  UPB  at  the 
current  ARM  rate.  In  such  situations,  the 
shortfall  is  added  to  the  outsUnding  balance. 
The  maximum  amount  by  which  the  UPB  is 
allowed  to  increase  (negatively  amortize)  is 
limited  to  125  percent  of  the  origiQal  UPB. 

3.9.1.3.4    Balloon  Loans 

Calculations  of  cash  flows  for  balloon  loans 
are  the  same  as  for  fully  amortizing  monthly 
pay,  fixed-rate  loans,  except  the  balloon  loan 
matures  before  the  principal  is  fully 
amortized.  Upon  maturity,  all  unpaid 
principal  is  due.  Loans  are  amortized  based 
on  their  amortization  terms.  The  stress  test 
computes  the  number  of  months  remaining 
until  the  balloon  payment  by  subtracting  the 


loan  group  mortgage  age  from  the  loan  group 
balloon  period  and  adding  one.  The  loan 
group  balloon  period  is  identified  according 
to  the  value  of  the  variable.  Product  Type.  If 
the  Product  Type  is  Balloons-Other,  the 
balloon  period  is  ten  years. 

3.9.1.3.5    Credit  Losses 

To  compute  the  dollar  amount  of  credit 
losses,  the  stress  test  multiplies  the  monthly 
defaulting  principal  for  a  loan  group  by  the 
loss  severity  rate  for  that  month  and  loan 
group.  That  loss  severity  rate  takes  into 
account  percentage-based  credit 
enhancements,  as  described  in  section  3.5.3, 
Single  Family  Loss  Severity  and  section 
3.5.5,  Multifomily  Loss  Severity,  of  this 
Appendix  The  resulting  loss  amount  is 
further  reduced  by  amounts  of  available 
dollar-based  credit  enhancements,  as 
described  in  section  3.7,  Mortgage  Credit 
Enhancements,  of  this  Appendix. 

3.9.1.4    Output 

Whole  loan  cash  flows  are  inputs  to  the 
preparation  of  pro  forma  balance  sheets  and 
income  statements  for  each  month  of  the 
stress  period.  See  section  3.10,  Operations, 
Taxes,  and  Accounting,  of  this  Appendix.  For 
loan  groups  made  up  of  retained  loans,  cash 
flows  consist  of  120  months  of  scheduled 
principal,  prepaid  principal,  defoulted 
principal,  credit  losses,  and  interest. 

3.9.2    Mortgage-Related  Securities 

3.9.2.1    Overview 

(a)  Both  Enterprises  invest  in  various  types 
of  mortgage-related  securities:  single  class 
MBS,  multi-class  derivative  mortgage 
securities  (Collateralized  Mortgage 
Obligations,  REMICs,  and  Strips),  and 
mortgage  revenue  bonds  (MRBs).  Single  class 
MBS  and  derivative  mortgage  securities  may 
be  issued  by  the  Enterprises,  by  Ginnie  Mae, 
or  by  private  issuers.  MRBs  are  issued  by 
State  and  local  governments  or  their 
instrumentalities.  Certain  asset-backed 
securities  with  housing-related  collateral 
(manufactured  housing  loans)  that  are  similar 
in  their  cash  flow  characteristics  to  mortgage 
derivatives  are  treated  in  the  stress  test  as 
mortgage  derivative  securities. 

(b)  The  Enterprises  receive  principal  and 
interest  payments  on  these  securities. 
Payments  on  single  class  MBS  represent  the 
passthrough  from  underlying  pools  of 
mortgages  of  all  principal  and  interest 
payments,  minus  servicing  and  guarantee 
fees,  on  the  underlying  pools  of  mortgages. 
Payments  on  derivative  mortgage  securities 
represent  some  of  the  cash  flows  produced  by 
an  underlying  pool  of  mortgages  and/or 
mortgage-related  securities,  determined 
according  to  rules  set  forth  in  public  offering 
documents  for  the  securities.  Unlike  MBS 
and  derivative  mortgage-related  securities, 
mortgage  revenue  bonds  have  specific 
maturity  schedules  and  call  provisions; 
however,  the  collateral  backing  MRBs 
consists  largely  of  mortgages  or  mortgage 
securities,  and  the  pattern  of  principal 
payments  is  closely  related  to  that  of  their 
underlying  mortgage  collateral.  The  stress 
test  treats  them  in  a  manner  similar  to  the 
treatment  of  single  class  MBS.  A  very  small 
nimiber  of  mortgage-related  securities  for 
which  data  are  insufficient  for  the  generation 


of  precise  cash  flows  (referred  to  as 
"miscellaneous  MRS")  are  also  treated  in  this 
manner.  The  category  miscellaneous  MRS 
includes  a  very  small  number  of  Enterprise 
and  private  label  REMIC  securities  that  are 
not  modeled  by  a  commercial  information 
service. 

(c)  In  addition  to  reflecting  the  defaults  of 
mortgage  borrowers  during  the  stress  period, 
the  stress  test  considers  the  effects  of  credit 
stress  on  securities  that  are  rated  by 
nationally  recognized  rating  services,  that  is, 
mortgage  revenue  bonds  and  private-issue 
mortgage-related  securities.  Enterprise  and 
Ginnie  Mae  securities  are  not  rated,  and  the 
stress  test  reflects  no  credit  losses  on  these 
securities.  In  the  stress  test,  all  rated 
securities  experience  increasing  credit 
impairments  throughout  the  stress  period, 
which  are  reflected  by  reductions  of 
contractual  interest  payments  and  losses  of 
principal. 

(d)  The  calculation  of  cash  flows  for 
mortgage-related  securities  requires 
information  from  the  Enterprises  identifying 
their  holdings,  publicly  available  information 
characterizing  the  securities,  interest  rate 
information,  mortgage  performance 
information,  and  credit  rating  information  for 
rated  securities. 

(e)  Cash  flows-monthly  amounts  of 
principal  payments,  defaulted  principal,  and/ 
or  interest-are  produced  for  each  month  of 
the  stress  period  for  each  security  (principal- 
and  interest-only  securities  pay  principal  or 
interest).  These  cash  flows  are  input  to  the 
Operations,  Taxes,  and  Accounting 
component  of  the  stress  test 

3.9.2.2    Inputs 

3.9.2.2.1    Securities 

3.9.2.2.1.1    Single  Class  MBS  Issued  by  the 
Enterprises  and  Ginnie  Mae 

For  the  single  class  MBS  issued  by  the 
Enterprises  and  Giimie  Mae  and  held  by  an 
Enterprise  at  the  start  of  the  stress  test,  the 
stress  test  requires  information  identifying 
the  Enterprise's  holdings  and  information 
describing  the  MBS  and  the  underlying 
mortgage  collateral. 

1.  The  following  information  is  provided 
by  the  Enterprises; 

•  Pool  number  (identifying  the  seciuity) 

•  Original  principal  balance  (the  original 
pool  balance  multiplied  by  the  Enterprise's 
percentage  ownership) 

•  Starting  principal  balance  (the  pool 
balance  at  the  start  of  the  stress  period 
multiplied  by  the  Enterprise's  percentage 
ownership) 

2.  Every  month,  the  Enterprises  make 
public  through  securities  data  services 
updated  information  about  the  MBS  they 
issue.  The  stress  test  uses  pool  numbers  for 
MBS  held  by  an  Enterprise  to  access  the 
following  information  from  these  monthly 
data  releases: 

•  Pool  prefix  (designates  the  product  type 
of  the  MBS,  for  example,  30-year  single 
family  fixed-rate) 

•  Issue  date 

•  Maturity  date 

•  Security  coupon 

•  Original  pool  balance 

•  Starting  pool  balance 
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•  Weighted  average  maturity  of  the 
underlying  loans  at  the  time  the  security  was 
issued 

•  Weighted  average  remaining  maturity  of 
the  underlying  loans  at  the  start  of  the  stress 
test 

•  Weighted  average  original  coupon  of  the 
underlying  loans  at  the  time  the  MBS  was 
issued 

•  Weighted  average  current  coupon  of  the 
underlying  loans  at  the  start  of  the  stress  test 

•  Interest  rate  index  (ARM  MBS  only) 

•  Weighted  average  interest  rate  margin  for 
the  imderlying  loans  (ARM  MBS  only) 

•  Weighted  average  passthrough  rate  (the 
security  coupran  for  some  types  of  ARM  MBS) 

3.9.2.2.1.2    Derivative  Mortgage  Securities 
Issued  by  the  Enterprises  and  Ginnie  Mae 

(a)  For  the  derivative  mortgage  securities 
issued  by  the  Enterprises  and  Ginnie  Mae 
that  are  held  by  an  Enterprise  at  the  start  of 
the  stress  test,  the  stress  test  requires 
information  identifying  the  Enterprise's 
holdings  and  information  describing  the 
underlying  mortgage  collateral.  The 
Enterprises  provide  the  following 
information: 

•  CUSIP  number  (unique  security 
identifier  assigned  by  the  Committee  on 
Uniform  Security  Identification  Procedures) 

•  Original  principal  balance  of  the  security 
(notional  amount  for  interest-only  securities) 
at  the  time  of  issuance,  multiplied  by  the 
Enterprise's  percentage  ownership 

•  Starting  principal  balance,  or  notional 
amount,  at  the  start  of  the  stress  period 
multiplied  by  the  Enterprise's  percentage 
ownership 

(b)  The  stress  test  requires  information 
about  the  multi-class  transactions  of  which 
these  securities  are  a  part,  including 
information  describing  all  component 
securities,  the  underlying  collateral,  and  the 
rules  directing  cash  flows  to  the  component 
classes.  This  information  is  obtained  from 
public  sources,  including  public  offering 
documents  and  public  securities  data 
services. 

(c)  Obtaining  sufficient  information  to 
calculate  the  cash  flows  of  the  underlying 
collateral  may  require  multiple  steps.  For 
example,  for  a  derivative  mortgage  security 
back«l  by  single  class  MBS.  Step  1,  obtain, 
from  public  information,  the  pool  numbers 
and  principal  balances  for  the  specific 
underlying  MBS.  Step  2,  consult  public 
sources  to  obtain  additional  information  as 
enumerated  in  section  3.9.2.2.1.1,  for  each  of 
these  MBS. 

3.9.2.2.1.3    Mortgage  Revenue  Bonds  and 
Miscellaneous  MRS 

(a]  The  stress  test  requires  two  types  of 
information  for  mortgage  revenue  bonds  and 
miscellaneous  MRS  held  by  an  Enterprise  at 
the  start  of  the  stress  test:  one,  information 
identifying  the  Enterprise's  holdings  and 
two,  additional  information  about  the 
securities.  The  following  are  obtained  frtim 
the  Enterprises  to  identify  their  holdings: 

•  CUSIP  number 

•  Original  principal  balance 

•  Starting  principal  balance 

[b]  The  following  additional  information 
required  for  the  stress  test  is  available  from 
public  sources,  including  public  oSiering 


documents  and  public  securities  data 
services: 

•  Issue  date 

•  Maturity  date 

•  Security  interest  rate 

•  Credit  rating  (for  rated  securities) 

3.9.2.2.2  Interest  Rates 

Interest  rates  projected  through  the  stress 
period  are  necessary  to  calculate  principal 
amortization  and  interest  payments  for  ARM 
MBS  and  for  derivative  mortgage  securities 
with  indexed  coupon  rates.  The  stress  test 
generates  interest  rates  for  each  month  of  the 
stress  period,  as  described  in  section  3.3, 
Interest  Rates,  of  this  Appendix. 

3.9.2.2.3  Mortgage  Performance 

The  rate  and  pattern  of  principal  payments 
of  mortgage-related  securities  depend  on  the 
prepayments  and,  to  a  much  smaller  extent, 
the  defaults  of  the  underlying  mortgage 
loans.  Cash  flow  calculations  require  default 
and  prepayment  rates  that  are  appropriate  to 
the  underlying  mortgage  collateral  for  each 
mortgage-related  security.  Rates  are  generated 
as  described  in  section  3.5.2,  Single  Family 
Default  and  Prepayment,  and  section  3.5.4, 
MuUifamily  Default  and  Prepayment,  of  this 
Appendix. 

3.9.2.2.4  Third-Party  Credit  Exposure 

In  calculating  the  principal  and  interest 
payments  of  mortgage-related  securities,  the 
stress  test  treats  defaults  the  same  as 
prepayments.  Thus,  investors  receive 
amounts  of  security  principal  equal  to 
defaulted,  prepaid,  and  scheduled  principal 
on  the  underlying  loans  in  the  pool.  For  rated 
securities  (e.g.,  mortgage  revenue  bonds  and 
private-issue  MRS),  the  risk  of  security 
default  is  reflected  by  reducing  the  calculated 
principal  and  interest  payments  for  these 
instruments.  These  reductions,  or  haircuts, 
are  described  in  section  3.6,  Other  Credit 
Factors,  of  this  Appendix. 

3.9.2.3    Procedures 

The  sections  below  describe  the 
calculations  for  single  class  MBS  issued  by 
the  Enterprises  and  Ginnie  Mae,  the 
calculations  for  derivative  mortgage 
securities,  and  calculations  for  MRBs  and 
miscellaneous  MRS. 

3.9.2.3.1     Single  Class  MBS  Issued  by  the 
Enterprises  and  Giimie  Mae 

[a]  The  calculation  of  cash  flows  for  single 
class  MBS  issued  by  the  Enterprises  and 
Ginnie  Mae  follows  the  procedures  outlined 
earlier  in  section  3.9.1,  Whole  Loans,  of  this 
Appendix.  The  collateral  underlying  each 
MBS  is  treated  as  one  single  femily  loan 
group.  (For  purposes  of  identifying 
appropriate  defeult  and  prepayment  rates  for 
the  small  number  of  multifamily  MBS  held 
by  the  Enterprises,  the  stress  test  treats  the 
underlying  loans  as  30-year  fixed-rate  single 
family  mortgages.)  Amounts  of  defaulted 
mortgage  principal  (reflecting  the  security 
guarantee)  are  advanced  to  security  holders, 
and  scheduled  and  prepaid  mortgage 
principal  are  passed  through  to  security 
holders.  Interest  is  calculated  at  the  security 
coupon  rate  (the  weighted  average 
passthrough  rate  for  ARM  MBS  issued  by  the 
Enterprises).  Security  cash  flows  are 
calculated  for  the  month  in  which  mortgagor 
payments  are  made. 


[b]  For  each  MBS,  the  stress  test  applies 
default  and  prepayment  rates  and  computes 
the  amortization  of  principal,  based  on  the 
characteristics  of  the  underlying  loans.  The 
stress  test  applies  amortization  and  default 
and  prepayment  rates  for  sold  loan  groups  (of 
the  Enterprise  that  issued  the  MBS)  that  have 
characteristics  consistent  with  the 
characteristics  of  the  MBS  collateral,  with  the 
following  caveat.  The  stress  test  specifies  that 
loans  underlying  an  MBS  reflect  the  national 
distribution  of  original  LTV  and  Census 
divisions  for  all  otherwise  similar  sold  loans. 
Therefore,  de&ult  and  prepayment  rates 
represent  the  weighted  averages  for  loans 
groups  in  all  LTV  categories  and  Census 
divisions  that  are  otherwise  similar  to  the 
MBS  collateral. 

[c]  For  Ginnie  Mae  MBS,  the  mortgage 
coupon  for  the  underlying  loan  group  equals 
the  Ginnie  Mae  passtluDugh  rate  plus  0.5 
percent.  For  fixed-rate  Ginnie  Mae  MBS,  the 
underlying  loans  are  assimied  to  have  the 
same  distributions  of  LTVs  and  Census 
divisions  as  the  Enterprise's  sold  portfolio 
FHA  and  VA  loans  with  the  same  coupon 
and  origination  year.  For  loans  underlying 
Ginnie  Mae  ARM  MBS,  the  stress  test  uses 
de&ult  and  prepayment  rales  for  otherwise 
similar  conventional  ARM  loans  in  the  sold 
portfolio. 

Id]  For  ARM  MBS,  interest  rate  and 
monthly  payment  adjustments  for  the 
underlying  loans  are  calculated  in  the  same 
manner  as  they  are  for  ARM  loan  groups, 
except  that  for  Ginnie  Mae  ARM  MBS,  there 
is  a  one  percent  annual  rate  cap. 

[e]  For  balloon  and  biweekly  MBS,  cash 
flows  for  the  underlying  loans  are  calculated 
in  the  same  manner  as  they  are  for  balloon 
loan  groups;  product  type  information,  such 
as  the  length  of  the  balloon  period,  is 
determined  by  the  MBS  pool  prefix  and  the 
MBS  maturity  date. 

[f]  For  purposes  of  calculating  cash  flows, 
the  stress  test  treats  GPMs,  TPMs,  GEMs,  and 
Step  mortgages  that  back  MBS  as  30-year 
fixed-rate  mortgages. 

3.9.2.3.2    REMICs  and  Strips 

[a]  Cash  flows  for  derivative  mortgage 
securities  are  generated  according  to  standard 
securities  industry  procedures,  in  five  steps. 

1.  Determine  the  percentage  Enterprise 
ownership  of  a  particular  security  by 
dividing  &e  portion  of  the  original  principal 
balance  or  notional  amount  held  by  the 
Enterprise  by  the  total  original  principal 
balance  or  notional  amount  of  the  derivative 
mortgage  security. 

2.  Identify  the  characteristics  of  the 
underlying  collateral  of  the  derivative 
mortgage  security. 

3.  Calculate  the  cash  flows  for  the 
underlying  collateral  in  the  manner 
described  for  whole  loans  and  MBS  above, 
based  on  stress  test  interest,  default,  and 
prepayment  rates. 

4.  Calculate  all  cash  flows  for  the 
derivative  mortgage  seciirity  classes  by 
applying  the  rules  stated  in  public  oaring 
materials. 

5.  Determine  the  cash  flows  attributable  to 
the  specific  securities  held  by  an  Enterprise, 
applying  the  Enterprise's  ownership 
percentagB. 


Federal  Register /Vol.  64,  No.  70 /Tuesday,  April  13,  1999 /Proposed  Rules 


18287 


[b]  The  stress  test  uses  a  conunercial 
information  service  for  steps  2  through  5.  The 
stress  test  models  mortgages  using  a  limited 
set  of  loan  product  types  and  ARM  indexes. 
The  information  service  accurately  models  a 
larger  set  of  mortgage  product  types  and  all 
ARM  indexes  supplied  by  the  interest  rate 
component  of  the  stress  test  [see  section  3.3, 
Interest  Rates,  of  this  Appendix). 

3.9.2.3.3    Mortgage  Revenue  Bonds  and 
Miscellaneous  MRiS 

[a]  Cash  flows  for  mortgage  revenue  bonds 
and  miscellaneous  MRS  are  computed  in  the 
same  manner  as  for  single  class  MBS,  using 
the  approach  described  above.  The  stress  test 
uses  default  and  prepayment  rates  for  single 
family,  fixed-rate  FHA  and  VA  loans  with 
coupons  that  are  75  basis  points  higher  than 
the  security  coupon,  and  with  the  LTV  and 
Census  division  distributions  that  are  similar 
in  all  other  respects  to  sold  FHA  or  VA  loans 
of  the  Enterprise  that  holds  the  security.  The 
stress  test  uses  a  30-year  original  maturity  of 
the  underlying  loans,  and  loan  age  is 
computed  based  on  the  date  when  the 
security  was  issued.  Monthly  interest  is 
calculated  at  the  bond  coupon  for  the 
amortizing  balance. 


[b|  Principal  and  interest  payments  are 
then  reduced  by  applying  the  haircuts 
specified  in  section  3.6,  Other  Credit  Factors, 
of  this  Appendix. 

3.9.2.4    Outputs 

Amounts  of  principal,  interest,  and,  in  the 
case  of  rated  securities,  defaulted  principal, 
are  produced  for  each  security.  These  outputs 
are  used  as  inputs  to  the  Operations,  Taxes, 
and  Accounting  component,  which  prepares 
pro  forma  financial  statements.  See  section 
3.10,  Operations,  Taxes,  and  Accounting,  of 
this  Appendix. 

3.9.3    Debt  and  Related  Cash  Flows 
3.9.3.1    Overview 

[a]  The  Debt  and  Related  Cash  Flows 
component  of  the  stress  test  produces  cash 
flows  for  debt,  guaranteed  investment 
contracts  (GICs).  preferred  stock,  debt-linked 
derivative  contracts,  and  mortage-linked 
derivative  contracts. '•  Although  mortgage- 
linked  derivative  contracts  are  usually  linked 
to  assets  rather  than  liabilities,  they  are 
treated  similarly  to  debt-linked  derivative 
contracts  and,  therefore,  are  covered  in  this 
section  of  the  Appendix.  The  Enterprises 
issue  debt  to  fund  their  asset  portfolios. 
Preferred  stock  issued  by  the  Enterprises 


performs  two  functions:  it  funds  asset 
portfolios  and  serves  as  capital.  The 
Enterprises  enter  into  derivative  contracts  for 
three  reasons:  to  reduce  the  interest  rate  risk 
of  specific  securities  (micro  hedge);  to  hedge 
the  overall  interest  rate  risk  of  their  business 
(macro  hedge);  or  to  create  a  synthetic 
liability  (combination  of  a  security  and  a 
derivative  contract)  with  a  lower  net  cost 
than  the  equivalent  actual  security. 

(b)  The  Debt  and  Related  Cash  Flows 
component  produces  instrument  level  cash 
flows  for  the  ten  years  of  the  stress  test.  Debt 
and  preferred  stock  cash  flows  include 
interest  (or  dividends  for  preferred  stock)  and 
principal  payments  (or  redemptions  for 
preferred  stock),  while  debt-linked  and 
mortgage-linked  derivative  contract  cash 
flows  are  composed  of  interest  payments  and 
receipts.  (Throughout  the  remainder  of 
section  3.9.3,  references  to  "interest 
payments"  include  interest  received,  as  well 
as  interest  paid,  on  debt-linked  and 
mortgage-looked  derivative  contracts. 
"Principal  payments"  refers  to  payments  of 
principal  on  debt  and  redemptions  of 
preferred  stock.)  Debt  and  preferred  stock  are 
categorized  in  one  of  the  three  classes  listed 
and  described  in  Table  3-22. 


Tlftble3-22.  Debt  and  Preferred  Stock 


Debt  And  Preferred  Stock  Classes 

Dcscriptfon 

Fixed-Rate  Debt  or  Preferred  Stock 

Fixed-rate  securities  that  pay  periodic  interest  or 
dividends 

Floating-Rate  Debt  cw  Preferred  Stock 

Floating-rate  securities  that  pay  periodic  interest  or 
dividends 

Discount  Instruments  (Debt  Only) 

Securities  that  are  issued  below  face  value  and  pay 
a  contractually  fixed  amount  at  maturity 

(cl  Debt-linked  derivative  contracts  consist  of  interest  rate  caps,  floors,  and  swaps.  The  primary  difference  between  debt  and  debt- 
linked  derivative  contracts,  in  terms  of  calculating  cash  flows,  is  that  interest  payments  on  debt  are  based  on  principal  amounts 
that  are  eventually  repaid  to  creditors,  whereas  on  debt-linked  derivative  contracts  interest  payments  are  based  on  notional  amounts 
that  never  change  hands.  Table  3-23  describes  the  six  classes  of  debt-linked  derivative  contracts. 


>■  The  notfonal  balance  of  a  mortgage-linked  " 
derivative  contract  declines  based  on  tiie  declining 
balance  of  a  reference  mortgage  pool. 
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Tible  3-23.  Debt-Linked  Derivative  Contracts 


Debt-Unked  Derivative 
Contract  Classes 

Description 

Fixed-Pay  Swaps 

A  derivative  contract  in  which  an  EnterjHise  pays  a  fixed  interest  rate 
and  receives  a  floating  interest  rate 

Floadng-Pay  Swaps 

A  derivative  contract  in  which  an  Enterprise  pays  a  floating  interest 
rate  and  receives  a  fixed  interest  rate 

Long  Cap 

A  derivative  contract  in  which  an  Enterprise  receives  a  floating 
interest  rate  when  die  interest  rate  to  which  it  is  indexed  exceed  a 
specified  level  (strike  price) 

Short  Cap 

A  derivative  contract  in  which  an  Enterprise  pays  a  floating  interest 
rate  when  die  interest  rstte  to  which  it  is  indexed  exceeds  die  strike 
price 

Long  Floor 

A  derivative  contract  in  which  an  Enterprise  receives  a  floating 
interest  rate  when  the  interest  rate  to  which  it  is  indexed  falls  below 
the  strike  price 

Short  Floor 

A  derivative  contract  in  which  an  Enterprise  pays  a  floating  interest 
rate  when  die  interest  rate  to  which  it  is  indexed  fiills  below  die  strike 
price 

[d]  Mortgage-linked  swaps  are  similar  to  debt-linked  swaps  except  that,  for  the  fbnner,  the  notional  balance  amortizes  based  on 
the  performance  of  certain  MBS  pools.  The  two  classes  of  mortgage-linked  derivative  contracts  are  listed  and  described  in  Table 
3-24. 

'nible3-24.  Mortgage-LinkedDerivative Contracts 


Mortgage-Linked  Derivative 
Contract  Classes 

Description 

Fixed-Pay  Amortizing  Swaps 

A  derivative  contract  in  which  an  Enterprise  pays  a  fixed  interest 
rate  and  receives  a  floating  interest  rate,  both  of  which  are  based 
on  a  declining  notional  balance 

Floating-Pay  Amortizing  Swaps 

A  derivative  contract  in  which  an  Enterprise  pays  a  floating 
interest  rate  and  receives  a  fixed  interest  rate,  both  of  which  are 
based  on  a  declining  notional  balance 

3.9.3.2    Inputs 

(a)  The  Debt  and  Related  Cash  Flows  component  of  the  stress  test  requires  numerous  inputs.  Many  of  the  instnmient  classes 
require  simulated  interest  rates  because  their  interest  payments  adjust  periodically  based  on  rates  tied  to  various  indices.  These  rates 
are  generated  as  described  in  section  3.3,  Interest  Rates,  of  this  Appendix.  Instrument  level  inputs  provided  by  the  Enterprises  are 
listed  in  the  Table  3-25. 
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Ttkhle  3-25.  Input  Variables  for  Debt  and  Related  Cash  Flows 


Data  Elements 

Description 

Issue  Date 

Hrst  settlement  date  for  this  security 

Face/Notional  Amount 

The  face  amount  of  a  security  or  notional  amount  of  a  derivative 
contract 

Principal/Notional  Factw 

Factor  representing  the  percentage  of  original  principal  or  notional 
amount  that  remains  outstanding  relative  to  the  original  principal  or 
notional  amount 

Coupon/Dividend  Factor 

An  adjustment  made  to  the  coupon  ot  dividend  based  on  the  day  count 
convention  (e.g.,  actual/360) 

Coupon 

Current  interest  rate 

Dividend  Rate 

Annual  dividend  rate  on  preferred  stock 

Index 

Interest  rate  index  to  which  interest  payments  are  tied 

Spread 

The  percentage  (exfxessed  as  a  decimal)  that  is  added  or  subtracted 
from  the  index  to  calculate  the  coupon  rate  for  floating  rate  instruments 

Index  Multiplier 

A  constant  multiplier  used  in  a  variable  rate  formula 

Payment  Frequency 

Frequency  with  which  payments  are  made 

Unpaid  Balance 

Unpaid  jmncipal  balance 

Contractual  Maturity  Date 

The  date  on  which  an  instrument  matures 

Remaining  Term 

The  number  of  months  until  an  instrument  matures 

Flow  Rate 

The  minimum  coupon  for  a  variable  rate  security 

Cap  Rate 

The  maximum  coupon  rate  for  a  variable  rate  security 

Pay/Receipt  Code 

A  code  that  identifies  whether  the  cash  flow  is  a  payment  or  a  receipt 

Call/Put  Strike  Price 

The  price  at  which  the  call  or  put  option  may  be  exercised 

Call  (CancellationyPut  Date 

The  date  on  which  the  instrument  may  be  canceled  (put  or  called) 

Original  Discount 

Discount  from  par  represented  by  purchase  price  of  security  (e.g..  price 
of  99.0  equates  to  discount  of  1 .0) 

Swap  Reference 

Links  mwtgage-linked  derivative  contract  to  a  reference  security  (e.g., 
when  changing  principal  balance  of  a  specific  security  is  also  notional 
amount  of  swap) 

Instrument  I.D. 

Links  pay  and  receive  sides  of  swaps 

Amortization  Schedule 

Schedule  of  decreasing  principal/notional  balances  for  instruments  that 
amortize 

Cap/Floor  Strike  Price 

Used  for  cap  and  floor  instruments  to  indicate  the  interest  rate  at  which 
this  instrument  begins  paying  or  receiving  interest 
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Ihbk  3-25.  Input  Variables  for  Debt  and  Related  Cash  Flows  (CoDtfanwd) 


Data  Elements 


Counterparty  Identification 


Public  Rating  of  Counterparty 


Description 


Identifies  the  counterparty  to  a  derivative  contract 


Credit  rating  of  counterparty  by  a  recognized  rating  agency 


(b]  In  addition  to  the  above  inputs,  the 
mortgage-linked  derivative  contract  cash 
flows  require  inputs  for  the  performance  of 
linked  mortgage  assets,  including  default  and 
prepayment  rates  from  the  single  famity 
default  and  prepayment  component  of  the 
stress  test  [See  section  3.5.2.  Single  Family 
De&ult  and  Prepayment,  of  this  Appendix) 
and  periodic  and  Ufatime  minimum  and 
maximum  coupons  for  ARM  MBS.  Mortgage- 
linked  derivative  contract  identification 
numbers  are  used  to  link  the  derivative 
contract  to  pool  information  on  specific  MBS. 
This  link  allows  retrieval  of  pool  information 
that  will  be  used  to  determine  how  the 
notional  balance  of  the  swap  amortizes, 
including  the  coupon  rate,  issue  date. 


maturity  date,  weighted  average  coupon 
(WAC),  and  weighted  average  matiuity 
(WAM)  for  each  pool. 

3.9.3.3    Procedures 

la]  The  debt  and  related  cash  flow 
component  calculates  separate  cash  flow 
streams  for  principal  and  interest  payments. 
The  stress  test  performs  the  following  steps: 
determines  the  timing  of  cash  flows; 
calculates  a  principal  or  notional  factor, 
obtains  the  coupon  or  dividend  factor, 
projects  principal  cash  flows  or  changes  in 
the  notional  amount;  and  projects  interest 
cash  flows. 

[b]  Projected  cash  flows  for  callable  or 
cancelable  instruments  may  be  altered  by 


implementing  a  call  decision  rule  for  debt  or 
a  cancellation  decision  rule  for  swaps.  In 
addition,  special  cases  exist  where 
instruments  have  complex  characteristics, 
thereby  requiring  additional  processing  to 
compute  cash  flows.  Each  of  these  steps  is 
described  below. 

1.  The  first  step  requires  determining  the 
timing  of  cash  flows  m  the  payment  dates. 
The  three  inputs  that  are  required  to 
accomplish  this  task  are  maturity  date, 
payment  frequency,  and  the  previous 
payment  date.  Payment  frequency,  defined  as 
the  niunber  of  payments  per  year,  takes  on 
one  of  five  values  depending  on  how  often 
coupon  payments  are  made.  These  values  are 
givra  in  Table  3-26. 


Tlible3-26.  Payments  Per  Year 


lype  Of  Payment 


Non-Coupon  Bearing' 


Annual 


Semi- Annual 
Quarterly 


Monthly  and  More  Frequent 


Payment  Frequency 


12 


'  Non-coupon  bearing  instruments  do  not  produce  any  cash  flows  until  maturity; 
therefore,  payment  firequency  takes  the  value  of  zero  for  these  instruments. 


2.  Payment  dates  are  based  on  the  last 
payment  date  and  the  payment  frequency 
until  the  instrument  matures.  For  example,  if 
the  stress  test  is  run  on  an  Enterprise's  data 
as  of  June  30, 1998,  then  an  instrument  with 
a  previous  payment  date  of  April  15, 1998, 
that  matures  on  October  15, 1999,  and  has 
quarterly  payments  will  require  payments  on 
July  15, 1998,  October  15, 1998,  January  15, 
1999,  and  so  forth  until  maturity  or,  in  the 
case  of  preferred  stock,  throughout  the  stress 
test  In  the  stress  test,  payments  are  allocated 
to  specific  months,  not  specific  days  within 
the  month. 

3.  The  second  step  requires  the  calculation 
of  a  principal  factor.  The  principal  factor  is 
defined  as  a  percentage  of  original  value  of 


the  instrument.  In  most  instances,  where 
there  is  no  amortization  of  principal,  the 
principal  factor  is  one  for  each  payment  date 
until  the  stated  maturity  date,  when  it 
converts  to  zero.  For  debt  and  debt-linked 
derivative  contracts  that  amortize,  either  a 
principal  or  a  notional  amortization  schedule 
is  provided  by  the  Enterprises,  or  the 
amortization  schedule  is  obtained  from  the 
offering  materials  for  public  securities.  In  the 
case  of  mortgage-linked  derivative  contracts, 
notional  balances  are  amortized  in  the 
maimer  described  in  section  3.9.2,  Mortgage- 
Related  Seciuities,  of  this  Appendix  for 
principal  balances  of  mortgage-backed 
securities  held  by  an  Enterprise.  A  GIC  is  a 
liability  that  may  amortize;  however,  an 


amortization  schedule  may  not  be  available. 
When  amortization  information  is 
unavailable,  the  issue  amoimt  of  the  GIC  is 
assumed  to  be  paid  on  the  maturity  date  of 
the  instrument.  The  remaining  term  is  used 
to  determine  maturity  dates  for  GICs. 

4.  The  third  step  requires  the  calculation . 
of  a  coupon  or  dividend  fiictor.  The  coupon 
or  dividend  factor  is  an  adjustment  factor 
used  to  calculate  the  portion  of  the  annual 
coupon  or  dividend  rate  applicable  to  a  given 
period.  It  depends  on  day  count  conventions 
used  to  calculate  the  accrued  interest  for  the 
instrument  and  is  determined  using  one  of 
the  three  calculations  in  Table  3-27. 
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Tible  3-27.  Day  Count  Conventions 


Convention 

Coupon  Factor  Calculation 

30/360 

Number  of  days  between  two  payment  dates  assuming  30  days  per  month/360 

Actual/360 

Number  of  days  between  two  payment  dates/360 

Actual/365 

Number  of  days  between  two  payment  dates/36S 

5.  The  fourth  step  in  the  process  involves 
calculating  principal  cash  flow.  Principal 
payments  can  be  classified  as  either  principal 
payments  on  zero  coupon  bonds  or  principal 
payments  on  all  other  instruments.  All 
principal  payments  are  paid  at  matxirity  for 
zero  coupon  bonds,  and  the  principal  amount 
is  equal  to  the  face  amount  of  the  bond.  For 
all  non-zero  coupon  bond  instruments, 
principal  outstanding  for  the  current  period 
is  determined  by  multiplying  the  issue 
amoimt  by  the  principal  factor  for  the  current 
period.  The  principal  payment  equals  the 
amount  of  principal  outstanding  at  the  end 
of  the  current  period  less  the  principal 
outstanding  at  the  end  of  the  previous  period, 
or  zero  if  the  instriiment  has  a  notional 
balance. 

6.  The  fifth  step  involves  calculating 
interest  and  dividend  cashflows.  Instruments 
can  be  classified  into  six  generic  categories 
based  on  their  interest  payment 
characteristics.  These  are  fixed-rate 
instruments,  zero  coupon  bonds,  discount 
notes,  floating-rate  instruments,  interest  rate 
caps  and  floors,  and  swaps.  Interest  or 
dividend  cash  flows  for  an  instrument  in  a 
period  are  calculated  as  the  product  of  the 
principal/notional  amount  of  the  instrument 
for  the  given  period,  the  coupon  or  dividend 
rate,  and  the  coupon  or  dividend  factor. 

Id  To  determine  the  interest  or  dividend 
payments  for  fixed-rate  instnmients,  the 
current  period  principal  amount  is 
multiplied  by  the  product  of  the  coupon  or 
dividend  rate  and  current  period  coupqn  or 
dividend  factor.  Interest  payments  for  zero 
coupon  bonds  and  discount  notes  are  equal 
to  zero.  For  discount  notes,  if  the  amounts  for 
original  discounts  are  not  provided,  they  are 
estimated  as  the  product  of  unpaid  balance, 
yield,  and  number  of  days  between  issue  and 
maturity  dates  divided  by  360. 

[d]  Interest  payments  on  floating-rate 
instruments  (except  for  floating-rate  preferred 
stock,  which  is  discussed  later  in  this 
section)  are  calculated  as  principal  balance 
multiplied  by  the  coupon  for  the  current 
period.  The  current  period  coufwn  is 
calculated  by  adding  a  spread  to  the 
appropriate  interest  rate  index  and 
multiplying  by  the  coupon  factor.  The 
coupon  for  the  current  period  is  set  to  this 
amount  as  long  as  the  rate  lies  between  the 
lifetime  maximum  and  minimum  rates,  as 
periodic  maximum  and  minimum  rates  are 
not  recognized.  Otherwise  the  coupon  is  set 
to  the  maximum  or  minimum  rate. 

(e]  Caps  and  floors  are  derivative 
instruments  that  pay  or  receive  interest  only 
if  their  specified  index  is  above  the  strike 
price  for  caps  and  below  it  for  floors.  Interest 
payments  on  caps  and  floors  are  determined 


similarly  to  those  for  the  debt  instruments 
above;  however,  payments  are  based  on 
notional  amounts  instead  of  principal 
amounts.  The  appropriate  projected  interest 
rate  index  is  compared  to  the  instrument's 
cap  or  floor  rate  (strike  price).  Interest 
payments  are  either  paid  or  received 
depending  on  whether  the  Enterprise  is  in  a 
long  or  short  position  in  a  cap  or  a  floor.  If 
a  cap  is  purchased  and  the  strike  price  is  less 
than  the  rate  on  the  cap's  interest  rate  index, 
then  the  interest  payment  on  the  cap  is  the 
index  less  the  cap  rate  multiplied  by  the 
notional  amount  of  the  cap.  If  a  floor  is 
purchased  and  the  floor  rate  is  higher  than 
the  index,  then  the  interest  payment  on  a 
floor  is  equal  to  the  floor  rate  minus  the 
index  rate  multiplied  by  the  notional  balance 
of  the  floor.  Otherwise  interest  payments  are 
zero  for  eaps  and  floors. 

[f]  A  swap  is  a  derivative  contract  that 
requires  counterparties  to  exchange  periodic 
interest  payments.  Swaps  are  modeled  as  two 
separate  instruments,  consisting  of  a  pay  side 
and  a  receive  side,  with  interest  payments 
based  on  the  same  notional  balance  but 
different  interest  rates.  For  debt-linked 
swaps,  interest  payments  are  determined 
using  the  criteria  of  fixed-rate  or  floating-rate 
instruments  as  described  above. 

[g]  For  the  pay  side  of  mortgage-linked 
swaps,  the  component  calculates  the 
reduction  in  the  notional  balance  due  to 
scheduled  monthly  principal  payments 
(taking  into  account  both  lifetime  and  reset 
period  caps  and  floors),  prepayments,  and 
defaults  of  the  reference  MBS  pool.  The 
notional  balance  of  the  swap  for  the  previous 
period  is  reduced  by  this  amount  to 
determine  the  notional  balance  for  the 
current  period.  Interest  payments  for  a  given 
period  are  calculated  as  the  product  of  the 
notional  balance  of  the  swap  in  that  period 
and  the  coupon  rate  applicable  for  that 
period. 

[h]  For  the  receive  side  of  mortgage-linked 
swaps,  the  component  calculates  cash  flows 
in  the  same  manner  as  debt  and  debt-linked 
derivative  contracts.  The  only  difference  is 
that  the  notional  balance  of  the  swap  is 
amortized  based  upon  the  monthly  pay- 
downs  for  an  underlying  MBS  pool,  as 
described  for  the  pay  side  above.  For  the 
receive  side,  interest  amounts  are  cash 
inflows. 

[i]  In  order  to  reduce  interest  costs  and/or 
deepen  the  market  for  their  securities,  the 
Enterprises  may  issue  debt  denominated  in, 
or  indexed  to,  foreign  currencies,  and 
eliminate  the  resulting  foreign  currency 
exposure  by  entering  into  currency  swap 
agreements.  When  they  hedge  their  foreign 
exposure  in  this  maimer,  the  component 


creates  synthetic  debt  denominated  in  U.S. 
dollars  and  pays  interest  accordingly. 

[j]  Some  debt  and  debt-linked  derivative 
contracts  have  call  or  cancellation  features 
that  allow  an  Enterprise  to  terminate  them  at 
certain  points  in  time.  Whether  or  not  a  call 
or  cancellation  will  be  exercised  is  evaluated 
for  all  debt  and  the  debt-linked  derivative 
contracts  that  require  cash  outflows.  For 
example,  only  the  pay  side  is  evaluated  for 
swaps.  If  the  pay  side  is  cancelled,  then  the 
receive  side  is  cancelled  at  the  same  time. 
Callable  instruments  are  treated  in  the 
following  manner.  First,  project  cash  flows 
for  the  callable  instrument  assuming  that  the 
instrument  is  not  callable.  Second,  for  each 
payment  period  when  the  instrument  can  be 
called,  equate  the  outstanding  balance  or 
notional  amount  of  the  security  to  the  sum 
of  the  discounted  values  of  the  projected  cash 
flows.  The  discount  rate  that  makes  these  two 
amounts  equivalent  is  called  the  yield-to- 
maturity.''  Third,  convert  the  yield-to- 
maturity  to  a  bond-equivalent  yield  and 
compare  the  bond-equivalent  yield  to  the 
projected  Federal  Agency  Cost  of  Funds  for 
debt  with  a  comparable  maturity.  Because  the 
stress  test  does  not  project  Federal  Agency 
Cost  of  Funds  indexes  for  every  possible 
maturity,  a  linear  interpolation  is  performed 
between  the  next  higher  and  lower  matimties 
to  estimate  the  cost  of  funds  for  those 
maturities  that  are  not  projected.  Finally,  if 
the  Federal  Agency  Cost  of  Funds  is  lower 
than  50  basis  points  below  the  bond- 
equivalent  yield  of  the  callable  instrument, 
then  the  instrument  is  called.  Otherwise,  the 
instrument  is  not  called,  and  it  is  evaluated 
for  call  at  the  next  payment  period. 

|k]  Some  instruments  have  complex  or 
non-standard  features,  and  cash  flows  cannot 
be  computed  using  only  the  data  listed 
earlier.  Characteristics  of  these  types  of 
instruments  include  complex  principal  or 
notional  amortization  schedules,  complex 
coupon  reset  formulas  for  floating-rate 
instnm:ients,  and  European  call  options  for 
callable  instruments.  In  these  instances, 
additional  information  is  obtained  to  define 
a  set  of  rules  to  reflect  the  complex  fieatuires 
of  debt  and  debt-linked  derivative  contracts, 
thereby  permitting  the  accurate  calculation  of 
cash  flows  for  these  instruments. 

(l)  An  example  of  an  instrument  with 
complex  features  is  an  indexed  amortizing 
swap.  This  instrument  is  not  standard 
because  its  notional  amount  declines  in  a 
way  that  is  dependent  upon  the  level  of 
interest  rates.  This  type  of  swap  is  structured 


"For  instruments  with  notional  balances,  the 
yield-to-maturity  is  equal  to  the  instrument's 
coupon  or  interest  rate. 
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with  an  amortization  table  that  contains  a 
notional  balance  reduction  factor  for  a  given 
range  of  interest  rates.  To  compute  cash  flows 
for  this  instrument,  the  notional  balance  at 
each  payment  date  must  be  calculated.  While 
raw  data  provides  the  notional  balance  at  the 
beginning  of  the  stress  period,  the  notional 
balance  at  each  payment  date  during  the 
stress  period  must  be  calculated. 

(ml  Other  instruments  that  require  special 
treatment  are  currency  linked  notes,  the 
redemption  value  of  which  is  tied  to  a 
specific  foreign  exchange  rate.  They  require 
special  treatment  because  the  stress  test  does 
not  forecast  foreign  currency  rates.  If  these 
instruments  are  hedged,  then  they  become 
part  of  synthetic  debt  created  in  conjunction 
with  a  swap  as  discussed  previously.  If  these 
instnmients  are  not  hedged,  the  following 
treatment  applies.  In  the  up-rate  scenario,  the 
U.S.  Dollar  per  unit  of  foreign  currency  ratio 
is  increased  in  proportion  to  the  increase  in 
the  ten-year  CMT.  For  example,  if  the  ten- 
year  CMT  shifts  up  by  50  percent,  then  the 
U.S.  Dollar  per  unit  of  foreign  currency  ratio 
shifts  up  by  50  percent.  In  the  down-rate 
scenario,  the  foreign  currency  per  U.S.  £>ollar 
ratio  is  decreased  in  proportion  to  the 
decrease  in  the  ten-year  CMT.  The 
redemption  value  of  these  instruments  may 
also  have  minimum  and  maximimi  principal 
amounts,  which  also  must  be  taken  into 
consideration  in  determining  cash  flows. 

[n]  As  the  final  step  in  the  process,  the 
interest  cash  flows  for  debt-linked  and 
mortgage- linked  derivative  contracts  are 


"haircut"  (i.e.,  reduced)  by  some  percentage 
to  accoimt  for  the  risk  of  counterparty 
insolvency.  The  percentage  haircut  used  is 
based  on  the  public  rating  of  the 
counterparty,  and  the  year  during  the  stress 
period  in  which  the  cash  flow  occurs  (Refier 
to  section  3.6,  Other  Credit  Factors,  of  this 
Appendix  for  details  on  how  the  haircuts  are 
applied.)  The  cash  flows  are  all  added 
together  (pay  side  and  receive  side)  for  all 
contracts  with  a  given  counterparty.'"  The 
haircut  is  applied  to  the  net  cash  owed  by  the 
counterparty  in  a  given  month.  If  the 
Enterprise  owes  the  counterparty  money, 
then  no  haircut  is  applied. 

[o]  Because  the  stress  test  does  not  forecast 
foreign  exchange  rates,  the  counterparty 
haircut  percentages  are  applied  to  the  pay 
side  of  currency  swaps,  instead  of  the  receive 
side,  to  "gross  up"  the  payment.  Therefore, 
when  synthetic  debt  is  created,  the  eflect  is 
to  increase  the  cost  of  the  synthetic  debt 
equal  to  the  haircut  amoimt. 

3.9.3.4    Output 

Output  consists  of  cash  flows  for  debt, 
preferred  stock,  and  derivative  contracts. 
Cash  flows  include  monthly  interest  and 
principal  payments  for  debt,  dividends  and 
redemptions  for  preferred  stock,  and  interest 
payments  for  debt-linked  and  mortgage- 
linked  derivative  contracts. 


3.9.4    Non-Mortgage  Investment  and 
Investment-Linked  Derivative  Contract  Cash 
Flows 

3.9.4.1    Overview 

[a]  The  Enterprises  primarily  invest  in  non- 
mortgage  assets  as  a  source  of  liquidity.  They 
also  enter  into  Investment-linked  derivative 
contracts  to  reduce  the  interest  rate  risk  of 
specific  securities  (micro  hedge),  hedge  the 
overall  interest  rate  risk  of  their  business 
(macro  hedge),  or  create  a  synthetic  asset 
(combination  of  a  security  and  a  derivative 
contract)  with  a  higher  net  yield  than  the 
equivalent  actual  security. 

[b]  The  stress  test  calculates  the  cash  flows 
for  these  assets  at  the  instrument  leveL  The 
cash  flows  consist  of  interest  payments  and 
refceipts  and  principal  payments  for  the  ten 
years  of  the  stress  test.  (Throughout  the 
remainder  of  section  3.9.4,  references  to 
interest  payments  include  interest  received 
on  investment-linked  derivatives  products.) 
Compared  to  the  treatment  of  debt  and 
related  cash  flows,  the  stress  test  takes  a  more 
simplified  approach  to  modeling  non- 
mortgage  instruments  (including  linked 
derivative  contracts)  held  by  the  Enterprises. 
Rather  than  determining  the  specific 
payment  frequencies  of  each  instnmient,  the 
stress  test  asstmies  standardized  payment 
frequencies  by  types  of  instruments.  For  this 
purpose,  the  stress  test  distinguishes  among 
six  classes  of  securities  and  eight  classes  of 
derivative  contracts.  Table  3-28  lists  and 
defines  the  six  classes  of  securities. 


Table  3<28.  Securities 


Security  Classes 

Description 

Fixed-Rate  Bonds 

Fixed-rate  securities  Uiat  pay  periodic  interest,  e.g.  corporate 
and  Euro  Bonds 

Floating-Rate  Bonds 

Floating-rate  securities  that  pay  periodic  interest,  e.g.. 
Corporate  and  Euro  Bonds 

Floating-Rate  Municipal  Bonds 

Floating-rate  bonds  issued  by  municipalities 

Short-Term  Instruments 

Fixed-rate  securities  that  pay  principal  and  interest  at 
maturity,'  e.g..  Repurchase  Agreements,  Federal  Funds, 
Commercial  Paper 

Fixed-Rate  Asset-Backed  Securides 

Fixed-rate  securities  collateralized  by  non-mortgage  assets^ 

Floating-Rate  Asset-Backed  Securities 

Floating-rate  securities  collateralized  by  non-mortgage  assets^ 

'  For  purposes  of  the  stress  test,  auction  rate  preferred  stock  issues  are  included  in  this  class. 

^Except  for  diose  securities  backed  by  housing-related  assets,  i.e.,  manufactured  housing  loans,  which  are 

covered  in  section  3.9.2,  Mortgage-Related  Securities,  of  this  Appendix. 

(c)  Table  3-29  defines  the  seven  classes  of  derivative  contracts  and  provides  a  description  of  what  is  included  in  each.  (An 
eighth  class,  mortgage-related  derivatives,  is  covered  in  section  3.9.3,  Debt  and  Related  Cash  Flows,  of  this  Appendix) 


>*Ca«h  Oowt  ai«  not  aggregated  together  with  a 
given  counterparty  for  currency  swaps.  Instead, 


haircuts  are  applied  to  each  individual  currency 
SMrap. 
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Table  3-29.  Derivatives 


Derivative  Contract  Classes 

Descriptfon 

Basis  Sw^ 

A  derivative  contract  in  which  floating-rate  interest  payments  are 
exchanged  based  on  different  interest  rate  indexes 

Rxed-Pay  Swaps 

A  derivative  contract  in  which  an  Enterprise  pays  a  fixed  interest 
rate  and  receives  a  floating  interest  rate 

Floating-Pay  Swaps 

A  derivative  contract  in  which  an  Enterprise  pays  a  floating 
interest  rate  and  receives  a  fixed  interest  rate 

Fixed-Pay  Amortizing  Swaps 

A  derivative  contract  in  which  an  Enterpnse  pays  a  fixed  interest 
rate  and  receives  a  floating  interest  rate,  both  of  which  are  based 
on  a  declining  notional  balance 

Floating-Pay  Amortizing  Swaps 

A  derivative  contract  in  which  an  Enterprise  pays  a  floating 
interest  rate  and  receives  a  fixed  interest  rate,  both  of  which  are 
based  on  a  declining  notional  balance 

Long  Cap 

A  derivative  contract  in  which  an  Enterpnse  receives  a  floaung 
interest  rate  when  the  interest  rate  to  which  it  is  indexed  exceeds 
a  specified  level  or  strike  price 

Short  Cap 

A  derivative  contract  in  which  an  Enterprise  pays  a  floating 
interest  rate  when  the  interest  rate  to  which  it  is  indexed  exceeds 
a  specified  level 

(d]  Stress  test  procedures  are  divided  into 
two  distinct  steps:  one,  establishing  interest 
payment  dates;  and  two,  calculating  the 
instrument  level  cash  flows  based  on 
payment  criteria  and  instrument 
characteristics. 

3.9.4.2    Inputs 

[a]  The  stress  test  requires  instrument  and 
interest  rate  inputs  for  the  calculation  of 
interest  payments  and  receipts  and  principal 
payments.  Instrument  level  inputs  provided 
by  the  Enterprises  are: 

•  Issue  date 

•  Face/notional  amotmt 

•  Maturity  date 


•  Coupon  rate 

•  Index 

•  Spread 

•  Instrument  I.D.  to  link  pay  and  receive 
sides  of  swaps 

•  Pay/receipt  code 

•  Payment  frequency 

•  Cap  rate 

•  Cap  strike  price 

•  Counterparty  identification,  if  applicable 

•  Public  rating(s)  of  instrument  or 
counterparty 

[b]  Each  instrument  class  (security  or 
derivative  contract)  uses  only  those  inputs 
relevant  to  that  instrument  class. 


[c]  In  addition  to  the  inputs  provided  by 
the  Enterprises,  this  component  requires 
projections  for  the  stress  period  for  a  number 
of  interest  rates.  The  calculation  of  all  of 
these  interest  rates  is  described  in  section 
3.3,  Interest  Rates,  of  this  Appendix.  Ten 
classes  of  instruments  are  linked  to  various 
interest  rates.  These  interest  rates  are 
required  as  inputs  in  order  to  adjust 
periodically  the  interest  payments  on  the 
respective  instruments.  The  particidar 
interest  rate  used  is  based  on  the 
instrument's  specifications.  The  available 
interest  rates  are  listed  in  Table  3-30. 


Table  3-30.  Interest  Rates  and  Indexes 


Indexes 


Prime  Rate 

1  MO  London  Inter-Bank  Offered  Rate 

3  MO  Treasury  Bill 

3  MO  London  Inter-Bank  Offered  Rate 

6  MO  Treasury  Bill 

6  MO  London  Inter-Bank  Offered  Rate 

1  YR  Constant  Maturity  Treasury 

12  MO  London  Inter-Bank  Offered  Rate 

3  YR  Constant  Maturity  Treasury 

5  YR  Constant  Maturity  Treasury 

10  YR  Constant  Maturity  Treasury 

20  YR  Constant  Maturity  Treasury 

Overnight  Federal  Funds 

7-Day  Federal  Funds 
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3.9.4.3    Procedures 

[a]  One  of  seven  interest  payment 
calculations  is  assigned  to  each  instrument 
class.  These  are  a  semi-annual  fixed  rate  of 


interest,  quarterly  fixed  and  floating  rates  of 
interest,  monthly  fixed  and  floating  rates  of 
interest,  a  fixed  rate  of  interest  due  at 
maturity  based  on  the  number  of  days  an 
instrument  is  outstanding,  and  a  monthly 


floating  rate  of  interest  based  on  the 
difiisrence  between  an  interest  rate  index  and 
a  strike  price.  Table  3-31  indicates  the  type 
of  payment  calculation  for  each  of  the 
various  instrument  classes. 


Tible3-31.  Interest  Rate  Payments 


Instrument  Class 

Interest  Payment  Frequency 

Fixed-Rate  Bonds 

Semi-annual  fixed-rate  payments 

Fixed-Pay  Swaps  (pay  side) 
Floating-Pay  Swaps  (receive  side) 

Quarterly  fixed-rate  payments 

Floating-Rate  Bonds 
Floating-Rate  Municipal  Bonds 
Basis  Swaps 

Floating-Pay  Swaps  (pay  side) 
Fixed-Pay  Swaps  (receive  side) 

Quarterly  floating-rate  payments 

Fixed-Rate  ABSs 

Fixed-Pay  Amortizing  Swaps  (pay  side) 

Floating-Pay  Amortizing  Swaps  (receive  side) 

Monthly  fixed-rate  payments 

Floating-Rate  ABSs 

Floating-Pay  Amortizing  Swaps  (pay  side) 

Fixed-Pay  Amortizing  Swaps  (receive  side) 

Monthly  floating-rate  payments 

Short-Term  Insttuments 

Fixed-rate  with  interest  payments  due  at  maturity 

Long  Cap  and  Short  Cap 

Monthly  floating-rate  payments  based  on  the 

strike  price 


Ibl  The  first  step  in  processing  the  data  is 
establishing  the  interest  pwyment  dates. 
Asset-backed  securities  (ABSs),  amortizing 
swaps,  and  caps  require  monthly  interest 
payments.  For  all  other  instrument  classes, 
the  interest  payment  dates  are  determined  by 
working  backward  from  the  maturity  date, 
using  the  payment  assumptions  for  each 
instrument  class.  For  example,  if  the  maturity 
date  is  September  15, 1999,  for  an  instrument 
that  pays  interest  semi-annually,  then 
interest  payment  dates  are  September  15, 


1999,  March  15, 1999,  etc.  until  the  initial 
payment  date  within  the  stress  period  is 
determined.  Payments  made  in  the  stress 
period  are  allocated  to  specific  months,  not 
specific  days  within  the  month. 

(cj  The  second  step  is  the  calculation  of 
instrument  level  cash  flows  based  on 
payment  criteria  and  instrument 
characteristics.  Interest  payment  dates  are 
based  on  the  criteria  established  above.  For 
the  non-derivative  instrument  classes  except 
for  ABS,  each  interest  payment  is  based  on 


the  iace  amount  of  the  security.  ABS  interest 
payments  are  based  on  the  remaining 
principal  balance  of  the  instrument  after 
adjusting  for  prepayments.  The  entire 
amount  of  principal  is  due  at  maturity, 
except  in  the  case  of  ABS,  where  the  face 
amount  is  reduced  by  principal  prepayments. 
Interest  and  principal  payments  for  securities 
are,  therefore,  based  on  the  formulas  in  Table 
3-32. 
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TUOeS-Sl.  Principal  and  Interest  Calculatioiis 


Instrument  Class 

Interest  Calculation 

Principal  Calculation 

Fixed-Rate  Bonds 

(Cf)- 0.5 

F 

Floating-Rate  Bonds 

(/  +  5)f  0.25 

F 

Short-Term  Instruments 

(CF)   0/360 

F 

FIoating-RiOe  Municipals' 

(I3-(L3r))F0.25 

F 

Fixed-Rate  ABS 

C'P'F-  0.083 

Monthly  prepayments 
[(/*  •  F)  •  Q]  and  remaining 
principal  at  maturity. 

Floating-Rate  ABS 

(/  +  S)(Pf)- 0.083 

Mondily  prepayments 
[{P  •  F)  •  Q]  and  remaining 
principal  at  nuuurity. 

'  The  index  on  which  these  securities  reset  is  not  modeled  by  the  intnvst  rate  component  of  the  stress  test; 
therefore,  the  stress  test  approximates  a  tax-exempt  rate  by  reducing  the  three-month  LIBOR  by  die 
assumed  margiiuil  tax  rate  f(v  the  Enterprises  multiplied  by  the  three-month  LIBOR. 


where: 

C  =  annual  coupon  rate 

F  =  fiace  amount  of  the  instrument 

5  =  spread  over  a  given  interest  rate  index 

P  =  principal  factor  equal  to  (l-prepaymentratey""""**''> 

Q  =  prepayment  rate,  assumed  to  be  3.5%  for  fixed-rate  and  2.0%  for  floating-rate  ABS 

T  =  marginal  corporate  tax  rate,  assumed  to  be  34.0% 

D  =  number  of  days  between  setdement  and  maturity  dates 

L3  =  Uiree-month  LIBOR 

/  =  interest*rate  index 


[d]  For  derivative  contracts  such  as  swaps 
and  caps,  interest  payments  are  calculated 
using  notional  amounts  instead  of  principal 
balances.  The  stress  test  treats  swaps  as  two 
separate  instruments,  consisting  of  a  pay  side 
and  a  receive  side,  using  the  criteria  of  fixed- 
rate  or  floating-rate  instruments  as  described 
above.  Each  interest  payment  is  based  on  the 
original  notional  amount  of  the  derivative 
contract  except  for  amortizing  swaps,  which 


have  interest  payments  based  on  the 
remaining  notional  balance  after  adjusting  for 
prepayments.  Prepayment  speeds  for 
amortizing  swaps  are  set  equal  to  the 
prepayment  speeds  for  floating-rate  ABSs. 
[e]  Caps  can  be  purchased,  in  which  case 
an  Enterprise  receives  interest,  or  sold,  in 
which  case  an  Enterprise  pays  interest 
Interest  payments  on  caps  are  determined  in 
the  following  manner.  If  the  strike  price  of 


the  cap  is  less  than  or  equal  to  the  interest 
rate  index,  then  interest  payments  are 
calculated  based  on  the  difference  between 
the  index  and  the  strike  price.  If  the  strike 
price  of  the  cap  is  greater  than  the  interest 
rate  index,  then  interest  payments  are  zera 
The  formulas  in  Table  3-33  are  used  to 
calculate  interest  payments  and  receipts  for 
investment-linked  derivative  contracts. 
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Tbble  3-33.  Interest  Payments  and  Receipts 


Instnunent  Class 

Interest  Receipts 

Interest  Payments 

Fixed-Pay 

(7  +  5) -A^   0.25 

(C  +  S)N -0.25 

Floating-Pay 

(C  +  S)   N   0.25 

a  +  S)'N  -0.25 

Basis  Swaps 

(/  +  S)^0.25 

(I  +  S)-^-0.25 

Rxed-Pay  Amortizing 

(/  +  S)-(/»-AO- 0.083 

(C  +  5)(P-A0   0.083 

Floating-Pay  Amortizing 

{C  +  S)(P'N)-O.0i'i 

(/  +  S)(P-AO- 0.083 

Long  Cap 

if  K>I,  then  iI-K}=0 

0 

Short  Cap 

0 

(/-JO -A^' 0.083; 
if  #:>/.  then  (7-^0=0 

(fl  Equations  for  calculating  interest  on 
derivative  contracts  use  the  same  notation  as 
equations  for  securities.  In  addition,  the 
following  notations  are  used: 

•  N=  notional  amount  of  the  instrument 

•  JC  3  strike  price 

[g]  Once  the  cash  flows  for  interest  and 
principal  have  been  calculated  for  a 
particular  investment  or  investment-linked 
derivative  contract,  the  cash  flow  is  "haircut" 
(i.e..  reduced)  by  a  specified  jwrcentage 
determined  by  the  public  rating  of  the 
investment  or  derivative  counterparty  and 
the  year  during  the  stress  period  in  which  the 
cash  flow  occurs,  as  described  in  section  3.6, 
Other  Credit  Factors,  of  this  Appendix.  The 
haircuts  are  applied  to  all  investment  cash 
flows  at  the  instrument  level.  However,  for 
investment-linked  derivative  contracts,  the 
cash  flows  are  added  together  (pay  side  and 
receive  side)  for  ail  contracts  with  a  given 
counterparty.  The  haircut  is  applied  to  the 
net  cash  owed  by  the  counterparty  in  that 
month.  If  the  Enterprise  owes  the 
counterparty  money,  then  no  haircut  is 
applied. 
3.9.4.4    Output 

Interest  and  principal  payments  are 
produced  for  each  instrument  for  the  120 
months  of  the  stress  period.  These  cash  flows 
are  inputs  to  section  3.10,  Operations,  Taxes, 
and  Accounting,  of  this  Appendix 
3.10    Operations,  Taxes,  and  Accounting 

3.10.1    Overview 

This  component  describes  the  procedures 
for  creating  pro  forma  balance  sheets  and 
income  statements,  determining  short-term 
debt  issuance  and  short-term  investments, 
calculating  operating  expenses  and  taxes,  and 
computing  capital  distributions.  Input  data 
include  an  Enterprise's  balance  sheet  at  the 
beginning  of  the  stress  period,  interest  rates, 
^nd  the  outputs  from  cash  flow  components 
of  the  stress  test  The  outputs  of  the 
procedures  discussed  in  this  section — 120 
monthly  pro  forma  balance  sheets  and 
income  statements — are  the  basis  for  the 
capital  calculation  described  in  section  3.12, 
Calculation  of  the  Risk-Based  Capital 
Requirement,  of  this  Appendix. 


3.10.2    Inputs 

This  component  uses  the  data  described  in 
section  3.10.2.1,  Enterprise  Data,  section 
3.10.2.2,  Interest  Rates,  and  section  3.10.2.3, 
Outputs  From  Cash  Flow  Components  of  the 
Stress  Test,  to  produce  monthly  pro  forma 
balance  sheets  and  income  statements  for  the 
Enterprises. 
3.10.2.1    Enterprise  Data 

[a]  In  addition  to  the  starting  position  data 
described  in  the  cash  flow  components,  the 
Enterprises  provide  the  dollar  values  for  the 
following  starting  position  balances: 

•  Amounts  required  to  reconcile  starting 
{>osition  balances  from  cash  flow  components 
of  the  stress  test  with  an  Enterprise's  balance 
sheet  (e.g.,  differences  between  actual  and 
estimated  loan  prepayments  during  the  last 
few  days  in  the  month) 

•  Cash 

•  Low  income  housing  tax  credit 
investments 

•  Unamortized  balances  of  premiimis, 
discounts,  and  fees  from  the  acquisition  of 
retained  whole  loans  and  retained  mortgage- 
related  securities  at  other  than  par  value 

•  Allowances  for  loan  losses 

•  Accrued  interest  receivable  on  retained 
whole  loans,  retained  mortgage-backed 
securities,  mortgage-linked  derivatives,  and 
nonmortgage  investments 

•  Amounts  receivable  from  index  sinking 
fund  debentures,  currency  swaps,  fees, 
income  taxes,  and  other  accounts  receivable 

•  Real  estate  owned 

•  Fixed  assets 

•  Clearing  accounts 

•  Unamortized  premiums,  discoimts  and 
fees  related  to  debt  securities 

•  Unamortized  balances  related  to  the  sold 
portfolio 

•  Deferred  balances  related  to  liability- 
linked  derivatives 

•  Accrued  interest  payable 

•  Principal  and  interest  payable  to 
mortgage  security  investors 

•  Other  liabilities  (e.g.,  payables  from 
currency  swaps,  escrow  deposits,  and  income 
taxes) 

•  Dividends  payable 


•  Components  of  stockholder's  equity  (i.e.. 
common  stock,  preferred  stock,  paid-in 
capital,  retained  earnings,  treasury  stock,  and 
unrealized  gains  and  losses  on  available-for- 
sale  securities) 

(b)  Other  data  provided  by  the  Enterprises 
include: 

•  Operating  expenses  for  the  quarter  prior 
to  the  beginning  of  the  stress  test 

•  Earnings  before  income  taxes  and 
provision  for  income  taxes  for  the  three  years 
prior  to  the  beginning  of  the  stress  test 

•  Year-to-date  income  before  taxes  and 
provision  for  income  taxes 

•  Dividend  payout  ratio  foriha  four 
quarters  prior  to  the  beginning  of  the  stress 
test 

•  Minimum  capital  requirement  at  the 
beginning  of  the  stress  test 

3.10.2.2  Interest  Rates 

Tliis  component  of  the  stress  test-requires 
the  following  interest  rates  generated  by  the 
Interest  Rates  component  described  in 
section  3.3,  Interest  Rates,  of  this  Appendix: 

•  Six-month  Federal  agency  cost  of  funds 

•  Six-month  constant  maturity  Treasury 
yield 

3.10.2.3  Outputs  From  Cash  Flow 
Components  of  the  Stress  Test 

This  component  of  the  stress  test  also 
requires  monthly  cash  flows  generated  as 
described  in  section  3.9,  Cash  Flows,  for. 

•  Whole  Loans  (section  3.9.1) 

•  Mortgage-Related  Securities  (section 
3.9.2) 

•  Non-Mortgage  Investment  and 
Investment-Linked  Derivative  Contract  Cash 
Flows  (section  3.9.4) 

•  Debt  and  Related  Cash  Flows  (section 
3.9.3) 

3.10.3    Procedures 

The  stress  test  calculates  new  debt  and 
investments,  dividends,  allowances  for  loan 
losses,  operating  expenses,  and  income  taxes. 
These  calculations  are  both  determined  by 
and  affect  the  pro  forma  balance  sheets  and 
income  statements  over  the  stress  period. 
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3.10.3.1    New  Debt  and  Investments 

(a)  The  availability  of  cash  in  each  month 
of  the  stress  period  determines  whether  cash 
is  invested,  or  whether  borrowings  aie 
required.  The  stress  test  calculates  cash 
received  and  cash  disbursed  each  month  in 
order  to  determine  the  net  availability  of 
cash.  The  following  describe  the  many 
"sources"  and  "uses"  of  cash. 

1.  Cash  sources  include: 

•  Cash  at  the  beginning  of  the  stress  test 

•  Principal  and  interest  payments  from 
retained  mortgages  and  retained  mortgage- 
backed  securities 

•  Principal  and  interest  payments  from 
non-mortgage  investments  (e.g.,  Federal 
funds  sold,  mortgage  securities  purchased 
under  agreements  to  resell,  commercial 
paper,  eurodollar  time  deposits,  asset-backed 
securities,  U.S.  Treasury  securities, 
municipal  obligations,  auction-rate  pretBrred 
stock) 

•  Amounts  received  from  counterparties 
on  derivative  contracts 

•  Disposition  of  foreclosed  property 
included  in  the  balance  sheet  at  the 
beginning  of  the  stress  test 

•  Amounts  received  from  other  assets  and 
receivables  included  in  the  balance  sheet  at 
the  beginning  of  the  stress  test  (e.g., 
receivables  from  index  sinking  fimd 
debentures  and  currency  swaps.  Federal 
income  taxes  refundable.) 

•  Guarantee  fees 

•  Float  income  on  principal  and  interest 
received  on  the  sold  portfolio 

•  Federal  income  tax  refunds  from  net 
operating  loss  (NOL)  carrybacks 

•  Recoveries  on  defaulted  loans 

2.  Cash  uses  include: 

•  Repayment  of  principal  to  investors  on 
debt  instruments  (as  they  mature  or  are 
called) 

•  Interest  paid  to  investors  on  debt 
instruments 

•  Amounts  paid  to  counterparties  on 
derivative  contracts 

•  Principal  payments  to  investors  (net  of 
recoveries)  due  to  mortgage  defaults  on  loans 
in  the  sold  portfolio 

•  Payments  of  miscellaneous  liabilities 
included  in  the  balance  sheet  at  the 
beginning  of  the  stress  test,  e.g.,  some 
accounts  payable,  escrow  deposits,  principal 
and  interest  due  to  mortgage  security 
investors,  and  payables  from  currency  swaps 
(Amounts  recorded  subsequent  to  the 
begiiming  of  the  stress  period  as  principal 
and  interest  due  mortgage  securities  investors 
do  not  a^ct  the  cash  calculation  for  new 
debt  and  investments.) 

•  Operating  expenses 

•  Income  taxes 

•  Dividends  on  preferred  and  common 
stock 

(b)  During  the  stress  period,  the  net  cash 
position  for  each  of  the  120  months  is 
calculated  at  the  end  of  each  month.  Timing 
of  sources  and  uses  of  cash  within  each 
month  are  ignored. 

(c)  At  the  end  of  any  month  in  which  the 
cash  position  is  calculated  to  be  negative,  the 
stress  test  issues  six  month  discount  notes  at 
the  six  month  Federal  Agency  Cost  of  Funds 
rate,  plus  a  2.5  basis  point  issuance  cost. 
When  the  cash  position  is  positive,  the  stress 


test  invests  the  Enterprise's  excess  cash  in 
one  month  maturity  assets  at  a  rate 
equivalent  to  the  six  month  Treasury  yield. 
As  a  result,  the  cash  position  of  an  Enterprise 
is  zero  at  the  end  of  each  month  during  the 
stress  test 

3.10.3.2  Dividends 

(a)  The  stress  test  determines  quarterly 
whether  to  pay  preferred  and  common 
dividends  and,  if  so,  how  much  based  on  the 
rules  that  follow. 

1.  Preferred  Stock— An  Enterprise  will  pay 
dividends  on  preferred  stock  as  long  as  that 
Enterprise  meets  the  estimated  minimum 
capital  requirement  before  and  after  the 
payment  of  these  dividends.  Preferred  stock 
dividends  are  based  on  the  coupon  rates  of 
the  issues  outstanding.  The  coupon  rates  for 
any  issues  of  variable  rate  preferred  stock  are 
calculated  using  projections  of  the 
appropriate  index  rate. 

2.  Conunon  Stock — In  the  first  year  of  Ae 
stress  test,  dividends  on  common  stock  in  all 
four  quarters  are  based  on  the  trend  in 
earnings  at  that  Enterprise.  If  earnings  are 
positive  and  increasing,  dividends  are  paid 
based  on  the  same  percent  dividend  payout 
as  the  average  payout  of  the  preceding  four 
quarters.  If  earnings  are  not  positive  and 
increasing,  dividends  are  paid  based  on  the 
preceding  quarter's  dollar  amount  of 
dividends  per  share.  Common  stock 
dividends  are  stopped  after  four  quarters  of 
payouts,  except  they  are  cut  off  earlier  if  an 
Enterprise's  capital  falls  below  the  minimum 
capital  requirement 

3.  No  other  net  capital  distributions  are 
made,  i.e.,  no  repurchases  of  conunon  stock 
or  redemption  of  preferred  stock  occur 
during  the  stress  test. 

(b)  The  Enterprise's  minimum  capital 
requirement  is  computed  by  applying 
leverage  ratios  to  all  assets  (2.50  percent)  and 
off-balance  sheet  obligations  (0.45  percent), 
and  summing  the  results. 

3.10.3.3  Allowances  for  Loan  Losses  and 
Other  Charge-OfEs 

(a)  The  stress  test  calculates  a  tentative 
allowance  for  loan  losses  monthly  by 
multiplying  current  month  mortgage  defeult 
losses  ^^  by  twelve,  thus  aimualizing  current 
month  mortgage  defeult  losses.  If  the 
tentative  allowance  for  loan  losses  for  the 
current  period  Is  greater  than  the  balance 
from  the  prior  month  plus  chaige-offs  for  the 
ciurent  month,  a  provision  (e.g.,  expense)  is 
recorded.  Otherwise,  no  provision  is  made 
and  the  allowance  for  loan  losses  is  equal  to 
the  prior  period  amount  less  current  month 
charge-offs. 

(b)  Other  chaige-offs  result  from  "haircuts" 
related  to  mortgage  revenue  bonds,  private- 
issue  MBS,  and  non-mortgage  investments, 
described  in  their  respective  cash  flow 
components.  These  haircuts  result  in  receipt 
of  less  than  the  amount  of  principal 


"Current  month  mortgage  default  losses  include 
the  sum  of  what  the  Enterprises  classify  as 
"provision  for  losses"  and  "foreclosed  property 
expense."  For  both  the  retained  and  sold  portfolios, 
this  includes  lost  principal  (net  of  recoveries  from 
credit  enhancements  and  disposition  of  the  real 
estate  collateral),  and  foreclosure,  holding,  and 
disposition  costs. 


contractually  due.  This  lost  principal  is 
chaiged-off  when  due  and  not  received. 

3.10.3.4  Operating  Expenses 

The  stress  test  calculates  operating 
expenses,  which  include  non-interest  costs 
such  as  those  related  to  an  Enterprise's 
salaries  and  benefits,  professional  services, 
property,  equipment  and  office.  Over  the 
stress  period,  operating  expenses  decline  in 
proportion  to  the  decline  in  the  size  of  an 
Enterprise's  mortgage  portfolio  (i.e.,  the  sum 
of  outstanding  principal  balances  of  its 
retained  and  sold  mortgage  portfolios).  The 
stress  test  calculates  the  percentage  of  an 
Enterprise's  mortgage  portfolio  at  the  start  of 
the  stress  test  that  is  remaining  at  the  end  of 
each  month  of  the  stress  period.  It  then 
multiplies  the  percentage  of  assets  remaining 
by  one-third  of  the  Enterprise's  operating 
expenses  in  the  quarter  immediately 
preceding  the  start  of  the  stress  test.  The 
resulting  amount  is  an  Enterprise's  operating 
expense  for  a  given  month  in  the  stress 
period. 

3.10.3.5  Taxes 

[a]  Both  Enterprises  are  subject  to  Federal 
income  taxes,  but  neither  is  subject  to  state 
or  local  income  taxes. 

[b]  The  stress  test  applies  an  effective 
Federal  income  tax  rate  of  30  percent  when 
calculating  the  monthly  provision  for  income 
taxes  (e.g.,  income  tax  expense).  This  tax  rate 
is  lower  than  the  statutory  rate  because  of  tax 
exempt  interest  received,  deductions  for 
dividends  received,  and  equity  investments 
in  affordable  housing  projects.  OFHEO  may 
change  the  30  percent  income  tax  rate  if  there 
are  significant  changes  in  Enterprise 
experience  or  changes  in  the  statutory 
income  tax  rate. 

(d  The  stress  test  sets  income  tax  expense 
for  tax  purposes  equal  to  the  provision  for 
income  taxes.  The  effects  of  timing 
differences  between  taxable  income  and 
generally  accepted  accounting  principles 
(GAAP)  income  before  income  taxes  are 
ignored.  Therefore,  Net  Operating  Loss  (NOL) 
occurs  only  when  the  net  income,  before  the 
provision  for  income  taxes,  is  negative. 

[dl  Payments  for  estimated  income  taxes 
are  made  quarterly.  At  the  end  of  each  year, 
the  annual  estimated  tax  amount  is  compared 
to  the  annual  actual  tax  amount.  At  that  time, 
a  payment  of  remaining  taxes  is  made  or  a 
refund  for  overpayment  of  income  taxes  is 
received. 

(ej  A  NOL  for  the  current  month  is  "carried 
back"  to  offset  taxes  in  any  or  all  of  the 
preceding  three  calendar  years.  (The 
Enterprises'  tax  year  is  the  same  as  the 
calendar  year.)  This  offeet  of  the  prior  years' 
taxes  resiilts  in  a  negative  provision  for 
income  taxes  (e.g.,  income)  for  the  current 
month.  Use  of  a  carry  back  reduces  available 
carry  backs  in  subsequent  months.  Any  NOL 
remaining  after  carry  backs  are  exhausted 
becomes  a  carry  forward. 

(fj  Carry  forwards  represent  NOLs  that 
cannot  be  carried  back  to  offset  previous 
years'  taxes,  but  can  be  used  to  ofEset  taxes 
in  any  or  all  of  the  subsequent  15  years.  Carry 
forwards  acciunulate  until  used,  or  until  they 
expire  15  years  after  they  are  generated. 

[g]  Under  the  stress  test,  the  Enterprises 
wrill  not  have  a  positive  net  income  in  future 
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years  to  utilize  NOL  carry  forwards.  A 
valuation  adjustment  is  used  to  decrease  the 
Federal  income  tax  refundable  to  zero  (e.g., 
the  amount  likely  to  be  realized). 

3.10.3.6    Accounting 

[a]  The  1992  Act  specifies  that  total  capital 
includes  core  capital  and  a  general  allowance 
for  foreclosure  losses.  For  the  Enteqirises, 
this  general  allowance  is  represented  by 
general  allowances  for  loan  losses  on  their 
retained  and  sold  mortgage  portfolios.  The 
1992  Act  further  defines  core  capital  as  the 
sum  of  the  following  components  of  equity: 

•  The  p>ar  or  stated  value  of  outstanding 
common  stock 

•  The  par  or  stated  value  of  outstanding 
perpetual,  noncumulative  preferred  stock 

•  Paid-in  capital 

•  Retained  earnings 

[b]  In  order  to  determine  the  amount  of 
total  capital  an  Enterprise  must  hold  to 
maintain  positive  total  capital  throughout  the 
ten-year  stress  period,  the  stress  test  projects 
the  above  four  components  of  equity  plus 
general  loss  allowances  as  part  of  the 
monthly  pro  forma  balance  sheets  and 
income  statements. 

[c]  Details  of  an  Enterprise's  actual  balance 
sheet  at  the  beginning  of  the  stress  test  are 
recorded  from  a  combination  of  starting 
position  balances  for  all  instruments  for 
which  other  components  of  the  stress  test 
calculates  cash  flows  and  other  starting 
position  balances  for  assets,  liabilities,  and 
equity  accounts  needed  to  complete  an 
Enterprise's  balance  sheet. 

[d]  After  recording  an  Enterprise's  balance 
sheet  at  the  beginning  of  the  stress  period, 
the  stress  test  creates  monthly  pro  forma 
balance  sheets  and  income  statements  by 
recording  output  from  the  cash  flow 
components  of  the  stress  test;  recording  new 
debt  and  investments  (and  related  interest), 
dividends,  loss  allowances,  operating 
expenses,  and  taxes;  and  applying  accounting 
rules  pertaining  to  balance  sheets  and  pro 
forma  income  statements. 

3.10.3.6.1    Accounting  for  Positions  and 
Cash  Flows  From  Cash  Flow  Components 

Balances  at  the  beginning  of  the  stress  test 
and  subsequent  changes  to  related  pro  forma 
balance  sheet  and  income  statement  accounts 
are  obtained  from  data  generated  by  cash 
flow  components  of  the  stress  test  for  the 
following: 

1.  Retained  whole  loan  mortgage  interest 
cash  flows  in  the  first  month  of  the  stress 
period  reduce  accrued  interest  receivable  at 
the  beginning  of  the  stress  test.  Subsequent 
months  interest  cash  flows  are  recorded  as 
accrued  interest  receivable  and  interest 
income  in  the  month  prior  to  its  receipt. 
When  the  interest  cash  flows  are  received, 
accrued  interest  receivable  is  reduced. 
Monthly  principal  cash  flows  (including 
prepayments  and  defaulted  principal)  are 
recorded  as  reductions  in  the  outstanding 
balance  of  the  loan  group.  Net  losses  on 
de&ults  are  charged  off  against  the  allowance 
for  loan  losses.  Recoveries  are  cash  inflows. 

2.  Retained  mortgage-backed  security 
interest  cash  flows  in  the  flrst  month  of  the 
stress  period  reduce  accrued  interest 
receivable  at  the  beginning  of  the  stress  test 
Subsequent  months  interest  cash  flows  are 


recorded  as  accrued  interest  receivable  and 
interest  income  in  the  month  prior  to  its 
receipt.  When  the  interest  cash  flows  are 
received,  accrued  interest  receivable  is 
reduced.  Monthly  principal  cash  flows 
(including  prepayments)  are  recorded  in  the 
month  received  as  a  reduction  in  the 
outstanding  balance  of  mortgage  assets. 

3.  Mortgage  revenue  bond  monthly  interest 
cash  flows  in  the  first  month  of  the  stress 
period  reduce  accrued  interest  receivable  at 
the  beginning  of  the  stress  test.  Subsequent 
months  interest  cash  flows  are  recorded  as 
accrued  interest  receivable  and  interest 
income  in  the  month  prior  to  its  receipt 
When  the  interest  cash  flows  are  received, 
accrued  interest  receivable  is  reduced. 
Monthly  principal  cash  flows  are  recorded  as 
reductions  in  the  outstanding  balance  of 
mortgage  assets.  Defoulted  principal  is 
charged-off  when  due  and  not  received. 

4.  Principal  repayments  from  non-mortgage 
investments  (e.g..  Federal  funds  sold; 
mortgage  securities  purchased  under 
agreements  to  resell;  commercial  paper, 
eurodollar  time  deposits;  asset-backed 
securities;  U.S.  Treasury  securities; 
municipal  obligations,  other  than  mortgage 
revenue  bonds;  and  auction-rate  preferred 
stock)  reduce  the  investment  and  increase 
cash.  Interest  payments  received  increase 
cash  and  reduce  accrued  interest  receivable. 
Accrued  interest  receivable  includes  both 
amounts  at  the  beginning  of  the  stress  period 
and  subsequent  monthly  accruals  (also 
recorded  as  interest  income). 

5.  Sold  portfolio  cash  flows  include 
monthly  guarantee  fees,  float,  and  principal 
and  interest  due  MBS  investors.  Guarantee 
fees  are  recorded  as  income  in  the  month 
received.  Principal  and  interest  due  mortgage 
security  investors  does  not  afiiect  the  balance 
sheet;  however,  interest  earned  on  these 
amounts  (float)  is  recorded  as  income  in  the 
month  the  underlying  principal  and  interest 
payments  are  received.  Principal  payments 
received  and  de&ulted  loan  balances  reduce 
the  outstanding  balance  of  the  sold  portfolio. 
Losses  (net  of  recoveries)  are  charged  off 
against  the  allowance  for  losses  on  the  sold 
portfolio  (a  liability  on  the  pro  forma  balance 
sheets)  and  reduce  cash. 

6.  For  each  debt  instnunent  in  the  starting 
position,  interest  is  accrued  monthly. 
Accrued  interest  (representing  both  amounts 
as  of  the  beginning  of  the  stress  period  and 
subsequent  monthly  accruals)  and  principal 
debt  due  investors  are  reduced  when  cash 
payments  are  made. 

7.  Issuance  of  discount  notes  increases 
cash  by  the  amount  of  the  new  debt,  net  of 
discounts  and  issuance  costs.  Interest 
expense  is  accrued  monthly  and  paid  at 
maturity  when  the  discount  note  is  retired  at 
par.  Discounts  and  issuance  costs  are 
amortized  on  a  straight  line  basis  over  the  life 
of  the  discount  note,  increasing  interest 
expense. 

8.  The  amortized  balance  (e.g.,  the  face 
amount  of  the  debt  less  the  unamortized 
discount)  of  zero  coupon  debt  is  recorded  in 
the  starting  position.  The  unamortized 
discount  is  amortized  monthly  using  the 
level  yield  method  over  the  debt's  term  to 
maturity  and  recorded  as  interest  expense.  At 
maturity,  the  fece  amount  of  the  debt  is  paid 


to  investors  and  the  balance  of  debt  is 
reduced. 

3.10.3.6.2    Accounting  for  Other  Changes  in 
Starting  Position  Balances 

Cash  flows,  income,  and  changes  in  the  pro 
forma  balances  for  other  parts  of  the 
Enterprise's  balance  sheet  are  recorded  as 
described  below. 

1.  Unrealized  gains  (losses)  on  available- 
for-sale  investments  included  in  the  balance 
sheet  at  the  beginning  of  the  stress  test  are 
recorded  as  income  during  the  first  month  of 
the  stress  test.  Recognition  of  unrealized 
gains  increases  earnings;  recognition  of 
unrealized  losses  decreases  earnings. 

2.  Unamortized  balances  of  premiums, 
discounts,  and  fees  from  the  acquisition  of 
retained  loans  and  retained  mortgage-backed 
securities  at  other  than  par  value  are  a 
component  of  the  balance  sheet  at  the 
beginning  of  the  stress  test  Unamortized 
balances  related  to  retained  whole  loans  are 
amortized  in  proportion  to  the  decline  in  the 
size  of  an  Enterprise's  retained  portfolio. 
Unamortized  balances  related  to  REMICs  and 
strips  are  amortized  over  their  lives  using  the 
level  yield  method,  calculated  using  cash 
flows  generated  from  the  cash  flow 
component  of  the  stress  test  Amortizing 
deferred  balances  at  the  beginning  of  the 
stress  test  reduces  the  deferred  amounts  on 
the  balance  sheet  by  simultaneously 
increasing  interest  income  by  amortizing 
discounts  and  decreasing  interest  income  by 
amortizing  premiums. 

3.  Low  income  housing  tax  credit 
investments  at  the  beginning  of  the  stress  test 
remain  constant  over  the  stress  test  No 
earnings  or  expenses  are  directly  recorded. 

4.  The  following  receivables  at  the 
begiiming  of  the  stress  test  are  converted  to 
cash  in  the  first  month  of  the  stress  test: 

•  Amounts  receivable  from  index  sinking 
fund  debentures  and  currency  swaps 

•  Other  miscellaneous  receivables  (e.g., 
fees  receivable  and  accounts  receivable) 

•  Federal  income  taxes 

5.  Real  estate  owned  at  the  beginning  of  the 
stress  test  is  converted  to  cash  on  a  straight- 
line  basis  over  the  first  six  months  of  the 
stress  test 

6.  Gearing  accotmts  as  of  the  beginning  of 
the  stress  test  are  converted  to  cash  on  a 
straight-line  basis  over  the  first  twelve 
months  of  the  stress  test 

7.  Fixed  assets  at  the  beginning  of  the 
stress  test  remain  constant  over  the  stress 
test.  Depreciation  is  included  in  the  base  on 
which  operating  expenses  are  calculated  for 
each  month  during  the  stress  period. 

8.  Unamortized  premiums,  discounts  and 
fees  related  to  debt  securities  at  the  beginning 
of  the  stress  test  are  amortized  on  a  level 
yield  basis  over  the  remaining  term  to 
contractual  maturity  of  the  debt.  Specifically, 
unamortized  amounts  are  grouped  by  term  to 
maturity  and  coupon  bucket  for  debentures, 
zero  coupon  instruments,  and  all  other  debt 
Unamortized  amounts  are  amortized  on  a 
level  yield  basis  using  weighted  average 
maturities  and  weighted  average  coupons  for 
each  of  these  groups. 

9.  Deferred  balances  relating  to  liability- 
linked  derivatives  at  the  beginning  of  the 
stress  test  are  amortized  using  the  sum  of 
years  digits  method  over  three  years. 
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Amortizing  deferred  balances  increases  or 
decreases  interest  expense,  as  appropriate. 

10.  Principal  and  interest  payable  to  an 
Enterprise's  mortgage  security  investors  at 
the  beginning  of  the  stress  test  are  paid 
during  the  firet  two  months  of  the  stress  test 
(one-half  in  month  one  and  one-half  in 
month  two). 

11.  The  following  liabilities  at  the 
beginning  of  the  stress  test  are  paid  in  the 
Brst  month  of  the  stress  test,  reducing  cash: 

•  Payables  from  currency  swaps 

•  Escrow  deposits 

12.  Unamortized  balances  related  to  the 
sold  portfolio  are  amortized  in  proportion  to 
the  decline  in  the  size  of  an  Enterprise's  sold 
portfolio. 

3.10.3.6.3  Other  Accounting  Principles 

Additional  accounting  principles  that 
affect  the  pro  forma  balance  sheets  and 
income  statements  over  the  stress  period  are 
also  applied. 

1.  All  investment  securities  are  treated  as 
held  to  maturity.  As  such,  they  are  recorded 
as  assets  at  amortized  cost,  not  at  feir  value. 

2.  Enterprise  REIT  subsidiaries  are 
consolidated.  Speciflcally,  REIT  assets  are 
treated  as  Enterprise  assets.  Preferred  stock  of 
the  REIT  is  reflected  as  Enterprise  debt 
Dividends  paid  on  the  preferred  stock  are 
reported  as  interest  expense. 

3.  Dividends  are  declared  and  paid 
simultaneously. 

4.  Treasury  stock  is  reflected  as  a  reduction 
in  retained  earnings. 

3.10.4  Output 

For  each  month  of  the  stress  period,  the 
stress  test  produces  a  pro  forma  balance  sheet 
and  income  statement.  These  pro  forma 
financial  statements  are  the  inputs  for 
calculating  capital. 

3.11  Treatment  of  New  Enterprise  Activities 

[a]  Given  rapid  innovation  in  the  financial 
services  industry,  OFHEO  anticipates  the 
Enterprises  will  become  involved  with  new 
mortgage  products,  investments,  debt  and 
derivative  instruments,  and  business 
activities  that  the  stress  test  will  have  to 
accommodate.  OFHEO  will  monitor  the 
Enterprises'  activities  and,  when  appropriate, 
propose  amendments  to  this  regulation 
addressing  the  treatment  of  new  instruments 
and  activities.  However,  the  regulation  is 
sufficiently  flexible  and  complete  to  address 
new  Enterprise  activities  as  they  emerge. 

[b|  Credit  and  interest  rate  risk  of  new 
Enterprise  activities  and  instruments  will  be 
reflected  in  the  stress  test  by  simulating  their 
credit  and  cash  flow  characteristics  using 
approaches  described  throughout  this 
Appendix.  Simulating  new  activities  and 
instruments  will  require  that  the  Enterprises 
provide  complete  data,  and  full  explanations 
of  their  operation.  To  the  extent  that 
approaches  described  herein  are  not 
applicable  directly,  OFHEO  will  combine 
and  adapt  them  in  an  appropriate  manner. 


For  example,  the  stress  test  might  employ  its 
mortgage  performance  components  and  adapt 
its  cash  flow  components  to  accurately 
simulate  the  loss  mitigating  effects  of  credit 
derivatives.  Where  there  is  no  reasonable 
approach  using  existing  combinations  or 
adaptations  within  the  timeframe  for 
computing  a  quarterly  capital  calculation,  the 
stress  test  will  employ  an  appropriately 
conservative  treatment,  consistent  with 
OFHEO's  role  as  a  safety  and  soundness 
regulator.  Such  treatment  will  continue  until 
such  time  as  sufficient  information  is  made 
available  to  justify  an  alternative  treatment, 
which  may  be  subsequently  incorporated  as 
a  specific  provision  in  this  Appendix, 
[c]  Procedurally,  the  Enterprises  are 
expected  to  notify  OFHEO  of  proposals 
related  to  new  products,  investments  or 
instruments  before  they  are  purchased  or 
sold  or  as  soon  thereafter  as  possible,  but  in 
any  event  no  later  than  in  connection  with 
submission  of  the  risk-based  capital  report 
provided  for  in  §  1750.12.  OFHEO  will 
provide  the  Enterprise  with  its  estimate  of 
the  capital  treatment  as  soon  thereafter  as 
possible.  The  Enterprise  will  also  be  notified 
of  the  capital  treatment  in  accordance  with 
the  notice  of  proposed  capital  classification 
provided  for  in  §  1750.21. 

3.12  Calculation  of  the  Risk-Based  Capital 
Requirement 

3.12.1  Overview 

(a]  The  stress  test  determines  the  minimum 
amount  of  total  capital  that  an  Enterprise 
must  hold  at  the  start  of  the  stress  test  in 
order  to  maintain  positive  total  capital 
throughout  the  ten-year  stress  period.  Once 
the  stress  test  has  determined  ih\s  amount  of 
starting  capital,  the  final  calculation  in  the 
regulation  is  the  Calculation  of  the  Risk- 
Based  Capital  Requirement 

(bl  The  first  step  in  calculating  the 
minimum  amount  of  total  capital  is  to 
compute  the  discounted  present  value  (as  of 
the  start  of  the  stress  test)  of  the  projected 
month-end  total  capital  amounts  for  each 
month  of  the  stress  f)eriod  for  both  interest 
rate  scenarios.  The  second  step  is  to  identify 
the  lowest  of  the  resulting  240  monthly 
discounted  values  and  subtract  from  it  the 
capital  amount  required  for  "other"  off- 
balance  sheet  guarantees.  If  the  resulting  net 
amount  is  positive,  the  Enterprise  has  more 
than  enough  capital  to  maintain  positive 
capital  during  the  stress  period.  If  the 
resulting  net  amount  is  negative,  the 
Enterprise's  capital  at  the  start  of  the  stress 
test  is  not  sufficient.  The  third  step  is  to 
subtract  this  net  amount  &x>m  the  capital  the 
Enterprise  holds  at  the  start  of  the  stress  test 
This  step  effectively  subtracts  the  extra 
capital  or  adds  the  shortfall  to  obtain  the 
minimum  amount  of  capital  that  the 
Enterprise  needs  at  the  start  of  the  stress  test. 

[c]  The  final  step  in  the  regulation  is  the 
calculation  of  the  Enterprise's  risk-based 
capital  requirement  The  risk-based  capital 


requirement  equals  the  adjusted  capital 
amoimt  times  1.3  to  account  for  management 
and  operations  risk. 

3.12.2  Inputs 

[a]  The  above  calculations  use  outputs 
from  three  components  of  the  stress  test  to 
make  the  final  two  capital  calculations. 
These  components  include  section  3.3, 
Interest  Rates;  section  3.8,  Other  Off-Balance 
Sheet  Guarantees;  and  section  3.10, 
Operations,  Taxes,  and  Accounting,  of  this 
Appendix. 

[b]  For  each  month  of  the  stress  test,  the 
following  inputs  are  from  pro  forma  financial 
statements  projected  by  the  Operations. 
Taxes,  and  Accounting  component: 

•  Total  capital  (the  par  or  stated  value  of 
outstanding  common  stock,  the  par  or  stated 
value  of  outstanding  perpetual, 
noncumulative  preferred  stock,  paid-in 
capital,  retained  earnings,  and  allowance  for 
losses  on  retained  and  sold  mortgages) 

•  Provision  for  income  taxes  (income  tax 
expense) 

•  Valuation  adjustment  that  reduces 
benefits  recorded  frt>m  net  operating  losses 
when  no  net  operating  loss  tax  carrybacks  are 
available 

•  Discount  notes  (amount  outstanding) 

[c]  For  present-value  calculations,  the 
stress  test  uses  either  the  six  month  Federal 
agency  cost  of  funds  or  the  six  month 
Treasury  yield  generated  by  section  3.3, 
Interest  Rates  of  this  Appendix. 

[d]  The  input  for  the  capital  amount  for 
other  off-balance  sheet  guarantees  is  obtained 
bom  section  3.8,  Other  Off-Balance  Sheet 
Guarantees,  of  this  Appendix 

3.12.3  Procedures 

The  following  steps  are  used  for 
determining  the  minimum  total  capital  an 
Enterprise  needs  to  maintain  positive  capital 
during  the  stress  test  and  the  risk-based 
capital  requirement  for  the  Enterprise. 

1.  Determine  whether  taxes  are  owed  or  tax 
refunds  will  be  received.  If  the  provision  for 
income  taxes  is  positive  (reflecting  taxes 
owed)  or  negative  (reflecting  tax  refunds  to 
be  received),  then  the  effective  tax  rate  is  30 
percent.  If  the  provision  for  income  taxes  is 
zero  (after  valuation  adjustments,  implying 
that  income  is  negative,  but  no  net  operating 
loss  tax  carrybacks  are  available),  then  the 
effective  tax  rate  is  zero. 

2.  Determine  whether  an  Enterprise  is  an 
investor  or  a  borrower  in  each  month  of  the 
stress  period.  In  months  where  an  Enterprise 
has  outstanding  six-month  discount  notes 
that  were  issued  during  the  stress  test,  then 
the  Enterprise  is  a  borrower.  Otherwise,  the 
Enterprise  is  an  investor. 

3.  Determine  the  appropriate  monthly 
discount  fector  for  each  month  of  the  stress 
period.  In  months  where  an  Enterprise  is  an 
investor,  the  monthly  discount  fector  is  based 
on  the  yield  of  short-term  assets: 


Monthly  Discount  Factor  = 


1  + 


(l-Effective  Tax  Rate)  x  6-month  Treasury  yield 
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In  months  where  an  Enterprise  is  a  borrower,  the  monthly  discount  factor  is  based  on  the  cost  of  the  Enterprises'  short-term 


Monthly  Discount  Factor  = 


.[(1-1 


1  +  (1-Effective  Tax  Rate)  x 


(^ 


month  Federal  Agency  cost 


of  fundsN-i 


!-[(!-  Effective  Tax  Rate)  x  0.000251 


1/6 


where: 


.0002S  is  the  factor  that  incorporates  the  issuance  and  administrative  costs  fw  an 
Enterprise's  new  discount  notes. 


4.  Compute  the  cimiulative  discount  factor 
for  the  total  capital  amount  for  each  month 
in  the  stress  period — The  cumulative 
discount  factor  for  a  given  month  of  the  stress 
period  is  the  monthly  discount  factor  for  that 
month  multiplied  by  the  cumulative  discount 
factor  for  the  preceding  month.  (The 
cumulative  discount  factor  for  the  first  month 
of  the  stress  period  is  the  monthly  discount 
factor  for  that  month.)  Thus,  the  cumulative 
discount  factor  for  any  month  incorporates 
all  of  the  previous  monthly  discount  factors. 

5.  Compute  discounted  total  capital  for 
each  month  of  the  stress  period  for  both 
interest  rate  scenarios.  Divide  the  total 
capital  for  a  given  month  by  the  ciunulative 
discount  factor  for  that  month. 

6.  Compute  the  amount  of  capital 
necessary  to  maintain  positive  capital 
throughout  the  stress  {leriod.  Identify  the 
lowest  discounted  total  capital  amount  from 
among  the  240  monthly  discounted  total 
capital  amounts.  Subtract  the  capital  required 
for  "other"  off-balance  sheet  guarantees  as 
calculated  in  section  3.8,  Other  Off-Balance 
Sheet  Guarantees,  component  of  the  stress 
test  from  the  lowest  discounted  amount. 
Then  subtract  the  resulting  difference  from 
die  Enterprise's  total  capital  at  the  start  of  the 
stress  period.  This  subtraction  effectively 
reduces  the  starting  capital  amount  by  any 
extra  capital  that  remains  at  the  end  of  the 
stress  period  or  increases  starting  capital  by 
any  shortfall.  The  resulting  number  is  the 
starting  capital  amount  that  the  Enterprise 
must  hold  in  order  to  maintain  positive  total 
capital  throughout  the  stress  period. 

7.  Compute  the  risk-based  capital 
requirement.  Multiply  the  capital  amoimt 
calculated  in  Step  6,  by  1.3  for  management 
and  operations  risk. 

3.12.4    Output 

The  output  of  the  above  calculations  is  the 
risk-based  capital  requirement  for  an 
Enterprise  at  the  start  date  of  the  stress  test 


S.  Add  new  subpart  C  to  read  as  follows: 
Subpart  C— Capital  Classification 


Sec. 

1750.20 

1750.21 


Definitions. 

Notice  of  capital  classification. 


Subpart  C— Capital  Classification 

§1750.20    Definitions 

All  of  the  tenns  defined  at  §  1750.2 
shall  have  the  same  meaning  for 
purposes  of  this  subpart  C. 

§  1750.21    Notice  of  capital  classification 

(a)  Pursuant  to  section  1364  of  the 
1992  Act  (12  U.S.C.  4614),  OFHEO  is 
required  to  determine  the  capital 
classification  of  each  Enterprise  on  a  not 
less  than  quarterly  basis. 

(b)  The  determination  of  the  capital 
classification  shall  be  made  following  a 
notice  to,  and  opportunity  to  respond 
by,  the  Enterprise. 

(1)  Not  later  than  60  calendar  days 
after  the  date  for  which  the  minimum 
capital  report  required  by  §  1750.3  and 
the  risk-based  capital  report  required  by 
§  1750.12  are  filed,  OFHEO  will  provide 
each  Enterprise  with  a  notice  of 
proposed  capital  classification.  The 
notice  shall  contain  the  following 
information: 

(i)  The  proposed  capital  classification; 

(ii)  The  proposed  minimum  capital 
requirement; 

(iii)  The  summary  computation  of  the 
proposed  minimum  capital  requirement; 

(iv)  The  proposed  risk-based  capital 
level;  and 


(v)  The  siunmary  computation  of  the 
proposed  risk-based  capital  level. 

(2)  Each  Enterprise  shall  have  a 
period  of  30  calendar  days  following 
receipt  of  a  notice  of  proposed  capital 
classification  to  submit  a  response 
regarding  the  proposed  capital 
classification.  The  response  period  may 
be  extended  for  up  to  30  additional 
calendar  days  at  the  sole  discretion  of 
the  Director.  The  Director  may  shorten 
the  response  period  with  the  consent  of 
the  Enterprise,  or  without  such  consent 
if  the  Director  determines  that  the 
condition  of  the  Enterprise  requires  a 
shorter  period. 

(3)  The  Director  shall  take  into 
consideration  any  response  to  the  notice 
of  proposed  capital  classification 
received  from  die  Enterprise  and  shall 
issue  a  notice  of  final  capital 
classification  for  each  Enterprise  not 
later  than  30  calendar  days  following 
the  end  of  the  response  period. 

(c)  From  [insert  date  of  publication  of 
the  final  rule  in  the  Federal  Register] 
until  [insert  date  twelve  months  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Register],  the  Director  shall 
determine  the  capital  classification  of 
the  Enterprise,  based  solely  on  the 
proposed  minimum  capital  reqtiirement. 

Dated:  April  5, 1999. 
Mark  A.  Kinsey, 

Acting  Director,  Office  of  Federal  Housing 
Enterprise  Oversight. 

(PR  Doc.  99-^808  Filed  4-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  t5, 91, 105, 119 

[Docket  No.  FA A-1 999-6483;  Notice  No.  99- 
03] 

RIN  212&-AQ52 

Parachute  Operations 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Nodce  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to 
amend  the  regulations  applicable  to 
parachute  operations.  The  FAA 
proposes  to  define  several  new  terms,  to 
provide  detinitions  for  terms  previously 
not  defined,  to  clarify  the  current 
regulations,  and  to  require  that 
parachute  operations  be  coordinated 
with  the  air  traffic  control  facility 
having  jurisdiction  over  the  airspace  in 
which  the  operations  will  be  conducted. 
This  action  also  proposes  regulations  to 
permit  tandem  parachute  operations 
and  allow  non-U.S.  certificated 
parachutists  visiting  from  other 
coimtries  to  use  equipment 
manufactured  and  packed  in  a  foreign 
country  when  parachuting  in  the  United 
States.  In  addition,  the  FAA  proposes  to 
remove  the  static-line  assist  device 
requirements  for  ram-air  parachutes, 
and  to  add  an  accident  reporting 
requirement.  The  FAA  is  proposing  this 
action  to  enhance  the  safety  of 
parachute  operations  in  the  National 
Airspace  System  (NAS). 
DATES:  Comments  must  be  received  on 
or  before  July  12, 1999. 
ADDRESSES:  Comments  on  this  proposed 
rulemaking  should  be  mailed  or 
delivered,  in  duplicate,  to  the  U.S. 
Department  of  Transportation  (DOT) 
Dockets,  Docket  No.  FAA-99-5483,  400 
Seventh  Street  SW..  Room  Plaza  401, 
Washington.  DC  20590.  Comments  also 
may  be  sent  electronically  to  the 
following  Internet  address:  9-NPRM- 
CMTS@faa.gov.  Comments  may  be  filed 
and  examined  in  Room  Plaza  401 
between  10:00  a.m.  and  5:00  p.m. 
weekdays  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Crum,  Airspace  and  Rules 
Division,  ATA-400,  Air  Traffic  Airspace 
Management  Program,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591, 
telephone  (202)  267-8783;  or  Randy 
Montgomery,  Flight  Standards  Service 
Division,  AFS-340,  General  Aviation 
and  Commercial  Branch,  Federal 
Aviation  Administration,  800 


Independence  Avenue  SW., 
Washington,  DC  20591,  telephone  (202) 
267-3155. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
notice  also  are  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  or  notice  number 
and  be  submitted  in  duplicate  to  the 
Rules  Docket  address  specified  above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel  on 
this  rulemaking,  will  be  filed  in  the 
docket.  The  docket  is  available  for 
public  inspection  before  and  after  the 
close  of  the  comment  period. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-1999- 
5483."  The  postcard  will  be  date 
stampted  and  mailed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications'must 
identify  the  notice  number  or  docket 
niunber  of  this  NPRM. 

Using  a  modem  and  suitable 
commimications  software,  an  electronic 
copy  of  this  dociunent  may  be 
downloaded  from  the  FAA  regulations 
section  of  the  FedWorld  electronic 
bulletin  board  service  (telephone:  (703) 
321-3339)  or  the  Federal  Register's 
electronic  bulletin  board  service 
(telephone:  (202)  512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Federal  Register's  web  page  at  http:// 
www.access.gpo.gov/su ^docs  for 


access  to  recently  published  rulemaking 
documents. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  futvue  NPFMs 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

In  1991,  the  FAA  reviewed  part  105 
and  determined  that  revisions  are 
necessary  based  on  changes  in  the 
parachute  industry  and  in  parachute 
equipment  since  the  rule  was  published 
in  1962.  The  changes  in  this  proposed 
rule  include:  regulations  to  reflect 
current  airspace  reclassification, 
additional  air  traffic  control 
commimication  requirements,  improved 
parachute  design,  changes  in  industry 
practices,  and  clarification  of  existing 
regulations.  The  FAA  believes  that 
implementation  of  these  changes  would 
result  in  improved  safety  for  parachute 
operations  and  other  users  of  the  NAS. 

Discussion  of  the  Proposal 

Terminology 

Part  105  currently  is  titled, 
"Parachute  Jumping,"  and  prescribes 
rules  applicable  to  "parachute  jumps." 
The  FAA  proposes  to  retitle  part  105 
"Parachute  Operations"  since  this  title 
better  describes  activities  addressed  by 
this  part. 

The  FAA  proposes  to  include  a 
"definitions"  section  that  would  be 
numbered  section  105.3.  The  definitions 
section  would  address  three  categories 
of  terms:  those  that  are  used  in  the 
current  pari  105  but  not  defined,  those 
terms  previously  defined  but  in  need  of 
further  clarification,  and  those  terms 
new  to  part  105. 

There  are  several  terms  used  in  the 
current  part  105,  which  are  not  defined, 
but  are  defined  in  this  proposed  rule.  A 
definition  for  "main  parachute"  is 
provided  to  distinguish  between  it  and 
the  "reserve  parachute."  A  definition  for 
the  term  "pilot  chute"  is  also  proposed, ' 
which  is  defined  as  that  part  of  a 
parachute  system  that  initiates  or 
accelerates  the  deployment  of  a 
parachute.  Another  term  used  in  the 
current  regulation  but  not  defined  is 
"drop  zone."  A  "drop  zone"  would  be 
defined  as  any  predetermined  area  upon 
which  parachutists  or  objects  land  after 
making  an  intentional  parachute  jump 
or  drop. 

In  addition,  part  105  contains  terms 
that  are  defined  but  require  further 
clarification.  To  distinguish  between  a 
"parachute  jump"  and  a  "parachute 
drop,"  the  FAA  proposes  to  define 
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"parachute  jump"  as  a  parachute 
operation  that  involves  a  person  or 
persons,  and  "parachute  drop"  as  a 
parachute  operation  that  involves  an 
object. 

The  term  "reserve  parachute"  would 
replace  the  term  "auxiliary  parachute." 
A  "reserve  parachute"  would  be  defined 
as  an  approved  parachute  worn  for 
emergency  use,  activated  only  upon 
failure  of  the  main  parachute,  or  in  any 
other  emergency  where  use  of  the  main 
parachute  is  impractical  or  would 
increase  the  risk  of  injury. 

The  FAA  proposes  to  add  new  terms 
to  part  105  as  a  result  of  changes  in  the 
parachute  industry.  The  term 
"parachutist"  would  be  included  in  the 
definition  section  and  defined  as  a 
person  who  boards  an  aircraft  with  the 
intent  to  use  a  single-harness  dual 
parachute  system  to  descend  to  the 
siuface. 

The  FAA  also  proposes  to  define  the 
term  "foreign  parachutist."  A  foreign 
parachutist  is  a  parachutist  that  is 
neither  a  U.S.  citizen  nor  a  resident 
alien. 

The  term  "parachute  operation" 
would  be  added  and  defined  as  any 
activity  involving  the  use  of  a  parachute 
for  a  controlled  descent  to  the  surface. 
The  FAA  proposes  to  permit  tandem 
parachute  operations  in  the  revised  part 
105.  Ciurently.  tandem  parachute 
operations  are  permitted  only  by 
exemption  and  under  certain 
conditions.  This  proposal  includes  the 
definitions  of  four  new  terms  related  to 
tandem  parachutes  and  tandem 
parachute  operations.  These  terms  are 
"parachutist  in  command,"  "passenger 
parachutist,"  "tandem  parachute 
operation,"  and  "tandem  parachute 
system."  A  "parachutist  in  command" 
is  the  person  responsible  for  the 
operation  and  saiety  of  a  tandem 
parachute  operation  before,  diuing,  and 
after  a  tandem  parachute  operation.  The 
term  "passenger  parachutist"  means  a 
person  who  boards  an  aircraft,  acting  as 
other  than  the  parachutist  in  command 
of  a  tandem  parachute  operation  with 
the  intent  of  exiting  the  aircraft  while  in 
flight  using  the  forward  harness  of  a 
dual  harness  tandem  parachute  system 
to  descend  to  the  surface.  A  "tandem 
parachute  operation"  is  defined  as  a 
parachute  operation  in  which  more  than 
one  person  uses  the  same  tandem 
parachute  system  while  descending  to 
the  surface  from  an  aircraft  in  flight.  A 
"tandem  parachute  system"  is  the 
combination  of  a  main  parachute, 
approved  reserve  parachute,  an 
approved  harness  and  dual  parachute 
container,  and  a  separate  approved 
forward  harness  for  a  passenger 
parachutist. 


To  facilitate  the  proposed  accident 
reporting  requirements,  the  FAA 
proposes  to  add  the  terms  "serious 
injury"  and  "fatal  injury."  The  FAA 
proposes  to  use  the  same  definitions  for 
these  two  terms  as  used  by  the  National 
Transportation  Safety  Board  (NTSB).  A 
"serious  injury"  means  any  injury  that 
requires  hospitalization  for  more  than 
48  houre,  commencing  within  7  days 
from  the  date  the  injury  was  received; 
results  in  a  fracture  of  any  bone  (except 
simple  fractures  of  fingers,  toes,  or  the 
nose);  causes  severe  hemorrhages,  or 
nerve,  muscle,  or  tendon  damage;  or 
involves  any  internal  organ.  A  "fatal 
injury"  means  any  parachuting  injury 
that  results  in  death  within  30  days 
irom  the  date  of  the  injiuy. 

The  FAA  also  proposes  to  add  the 
term  "supervision"  in  describing  a 
certificated  parachute  rigger's 
responsibiUties  when  a  parachute  is 
packed  by  a  non-certificated  person. 
The  scope  of  supervision  of  a  non- 
certificated  person  would  be  simileir  to 
the  supervision  requirements  stated  in 
14  CFR  §  43.3(d),  which  states  that  a 
"supervisor  personally  observes  the 
work  being  done  to  the  extent  necessary 
to  ensure  tiiat  it  is  being  done  properly 
and  if  the  supervisor  is  readily 
available,  in  peraon,  for  consultation." 
The  FAA  proposes  to  add  and  define 
the  term  "ram  air  parachute".  When  the 
current  part  105  was  issued,  the 
parachutes  in  use  were  round.  Since 
then,  ram  air  parachutes,  which  are 
square  or  rectangular  in  shape,  have 
been  developed  and  are  commonly  used 
in  the  parachuting  industry.  Present 
regulations,  whi(£  address  round 
parachutes,  do  not  address  the  imique 
operational  characteristics  of  ram  air 
parachutes,  such  as  the  steering 
capability.  The  addition  of  a  definition 
for  ram  air  parachutes  incorporates  the 
use  of  ram  air  parachutes  in  the  ciurent 
part  105. 

The  term  "approved  parachute"  is 
currently  used  in  the  regulations  and  its 
definition  has  been  included  in  this 
proposal. 

Radio  Communications 

Currently,  section  105.14(a)(l)(ii) 
requires  that  an  aircraft  used  for 
conducting  parachute  operations 
establish  radio  communications  with 
the  nearest  FAA  air  traffic  control 
facility  or  FAA  flight  service  station  at 
least  5  minutes  before  the  jumping 
activity  is  to  begin.  The  FAA  proposes 
to  change  this  communication 
requirement  to  require  that  radio 
communication  be  established  with  the 
air  traffic  control  facility  having 
jurisdiction  over  the  airspace  in  which 
the  parachute  operation  is  conducted. 


This  proposal  arises  from  the  results 
of  a  FAA  review  of  a  selection  of 
Aviation  Safety  Reporting  (ASR)  System 
reports  filed  with  the  National 
Aeronautics  and  Space  Administration 
(NASA)  between  February  1992  and 
November,  1998.  The  FAA  studied 
numerous  ASR  reports,  in  which  pilots 
reported  near  midair  collisions  between 
their  aircraft  and  aircraft  involved  in 
parachute  operation^,  hi  addition,  other 
reports  involved  aircraft  flying  in  close 
proximity  to  parachutists  who  were 
descending  to  the  ground  near  an 
airport  or  vnthin  controlled  airspace. 

The  ASR  reports  are  submitted 
voluntarily.  According  to  NASA,  the 
existence  of  reports  concerning  a 
specific  topic  in  the  ASRS  database 
cannot,  therefore,  be  used  to  infer  the 
prevalence  of  that  problem  within  the 
National  Airspace  System.  However, 
these  reports  are  often  used  by  the  FAA 
to  provide  further  background 
information  and  insight  into  safety 
issues  that  are  already  being  addressed 
by  the  FAA. 

The  ASR  reports  relate  numerous 
incidents  where  aircraft  on  instrument 
flight  plans  were  not  provided  with 
traffic  advisories  of  parachute 
operations  along  their  route  of  flight.  In 
some  cases,  the  air  traffic  controller  was 
not  in  communication  with  the  aircraft 
involved  in  parachute  operations,  and 
in  other  cases,  not  even  aware  the 
parachute  activity  was  taking  place. 
This  proposal  will  ensiue  that  aircraft 
involved  in  parachute  operations  are  in 
communication  with  the  appropriate 
ATC  facility,  thereby  facilitating  the 
exchange  of  traffic  advisories,  and 
reducing  the  risk  of  midair  collisions 
between  aircraft  and  persons  conducting 
parachute  operations. 

In  addition  to  enhancing  safety,  the 
proposed  radio  communication 
requirements  would  conform  to  annex  2 
of  the  International  Aviation 
Organization  (ICAO),  "Rules  of  the  Air," 
chapter  3.1.6,  "Parachute  Descents." 
This  annex  states,  "parachute  descents, 
other  than  emergency  descents,  shall 
not  be  made  except  under  conditions 
prescribed  by  the  appropriate  authority 
and  as  indicated  by  relevant 
information,  advice  and/ or  clearance 
fi*om  the  appropriate  air  traffic  services 
unit." 

Reporting  and  Notification 
Requirements 

The  FAA  proposes  to  amend  the 
reporting  and  notification  requirements 
for  individuals  conducting  parachute 
operations.  Sections  105.19  and 
105.23(a)  respectively  state  that  a 
parachute  jump  may  not  be  made  in 
certain  designated  airapace  imless  an 
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authorization  is  obtained  from,  or 
notification  is  given  to,  the  nearest  FAA 
air  traffic  control  facility  (ATC)  or  FAA 
flight  service  station  (FSS),  as 
appropriate.  Section  105.25(b)  also 
requires  that  these  facilities  be  notified 
if  the  parachute  jumping  activity  is 
canceled  or  postponed. 

Under  the  proposed  rule,  the  air 
traffic  control  faciUty  having 
jurisdiction  over  the  affected  airspace 
would  be  notified  before  conducting  the 
parachute  operation;  notification  to 
FAA  flight  service  stations  would  no 
longer  be  required.  The  FAA  believes 
that  it  is  appropriate  for  facilities  that 
have  jurisdiction  over  the  airspace  in 
which  the  operations  are  taking  place  to 
be  notified  because  flight  service 
stations  are  not  responsible  for  the 
separation  of  aircraft.  Under  the 
proposed  rule,  the  facility  receiving 
notification  of  parachute  activity  would 
be  responsible  for  advising  the  FSS  in 
order  to  disseminate  this  information  to 
users  of  the  NAS.  The  FAA  believes  that 
this  requirement  would  encourage  a 
dialogue  between  those  engaged  in 
parachute  operations  and  ATC, 
particularly  at  locations  where 
parachute  operations  could  potentially 
interfere  with  air  traffic  operations.  The 
current  provision  that  a  pilot  obtain 
prior  approval  from  airport  management 
to  conduct  parachute  operations  over  or 
onto  that  airport  remains  unchanged. 

This  ^4PRM  also  includes  a  provision 
under  proposed  section  105.15  that  each 
person  submitting  notification  imder 
105.25(a)(3)  specify  the  radio 
frequencies  appropriate  to  the  facilities 
to  be  used  during  the  parachute 
operation,  rather  than  the  radio 
fiwjuencies  available  in  the  aircraft. 

Another  proposed  change  to  the 
notification  procedures  concerns  air 
traffic  control  towers  that  are  not 
operated  by  the  U.S.  Government 
(hereafter  "non-federal  tower").  The 
current  section  105.17  permits 
parachute  operations  to  be  conducted  at 
airports  that  have  an  operating,  non- 
federal tower  without  prior  coordination 
with  that  facihty.  The  FAA  has 
determined  that  to  improve  safety, 
pilots  of  aircraft  conducting  parachute 
operations  should  be  required  to  contact 
the  air  traffic  control  tower  having 
jiuisdiction  over  the  area  where 
parachute  operations  will  be  conducted, 
regardless  of  who  is  responsible  for 
tower  operations.  Therefore,  the  FAA 
proposes  to  require  that  pilots  of  aircraft 
conducting  parachute  operations  over  or 
onto  an  airport  with  an  operating  air 
traffic  control  tower  establish  and 
maintain  two-way  radio  communication 
with,  and  obtain  approval  from,  the  air 


traffic  control  tower  before  conducting 
parachute  operations  at  that  airport. 

Parachute  Packing 

The  FAA  proposes  to  amend  the 
regulations  governing  who  is  permitted 
to  pack  a  parachute.  Sections  65.111(b) 
and  105.43(a)(1)  state  that  only  a 
certificated  parachute  rigger  or  the 
person  intending  to  jump  using  the 
parachute  is  authorized  to  pack  a  main 
parachute.  Conversely,  section  65.125 
permits  a  current  certificated  senior  or 
master  parachute  rigger  (hereafter 
referred  to  as  "certificated  parachute 
rigger")  to  supervise  other  persons  in 
packing  any  type  of  parachute  for  which 
that  certificated  parachute  rigger  is 
rated. 

As  a  result  of  the  inconsistency 
between  the  above  sections  of  the 
regulations,  the  parachute  industry  has 
adopted  a  practice  in  which  a 
certificated  rigger  regularly  supervises 
other  non-certificated  persons  packing 
main  parachutes.  This  practice  has 
become  so  widespread  that  an  informal 
distinction  between  a  "paid  packer"  and 
"rigger"  exists,  with  the  latter  referring 
to  a  certificated  rigger.  The  FAA  has 
foimd  that  permitting  a  non-certificated 
person  to  pack  a  main  parachute  while 
supervised  by  a  certificated  rigger  does 
not  compromise  safety.  Therefore,  for 
purposes  of  consistency,  the  FAA 
proposes  to  include  provisions  in 
sections  105.43(a)  and  105.45(b)(1)  to 
allow  non-certificated  persons  to  pack 
main  parachutes  when  supervised  by  a 
certificated  rigger. 

The  FAA  proposes  to  clarify  the 
meaning  of  die  term  "supervision," 
since  there  has  been  some  industry 
confusion  as  to  what  constitutes 
appropriate  supervision.  Section  65.125 
currently  permits  a  certificated 
parachute  rigger  to  supervise  the 
packing  of  a  parachute.  In  the  proposed 
regulation,  a  certificated  rigger  must 
personally  observe  the  entire  packing 
process  of  the  main  parachute  to  ensure 
that  it  is  being  done  properly  by  a  non- 
certificated  person  who  is  not  the  holder 
of  a  parachute-rigging  certificate.  The 
certificated  parachute  rigger  should  be 
available  for  immediate  consultation 
while  the  non-certificated  parachute 
rigger  is  packing  the  main  parachute. 
The  certificated  parachute  rigger  also 
should  inspect  the  main  j)arachute 
being  packed,  as  necessary,  through, 
and  upon  completion  of  the  packing 
process.  The  only  exception  to  this 
proposal  would  be  if  the  person  packing 
the  main  parachute  is  the  parachutist  in 
command  and  is  making  the  next 
parachute  jimip  with  that  parachute. 
These  same  requirements  are  proposed 
to  apply  to  the  packing  of  a  tandem 


main  parachute  and  will  be  discussed 
further. 

Parachute  Operations  Between  Sunset 
and  Sunrise 

The  FAA  proposes  an  addition  to  the 
current  §  105.33  requirement  that  a 
parachutist  must  display  a  light,  visible 
for  3  statute  miles,  from  the  time  he  or 
she  exits  the  aircraft.  The  proposal  also 
would  require  that  a  light  be  displayed 
that  is  visible  for  3  statute  miles  in  all 
directions.  The  FAA  also  proposes  that 
any  object  that  is  part  of  a  parachute 
drop  display  a  light  visible  for  3  statute 
miles  in  all  directions  from  the  time  the 
object  leaves  the  aircraft.  This  proposed 
requirement  would  conform  to  annex  2 
of  the  ICAO  "Rules  of  the  Air,"  chapter 
3.1.6,  "Parachute  Descents." 

Accident  Reporting  Requirements 

Presently,  parachutists  are  not 
required  to  notify  the  FAA  when 
involved  in  a  parachuting  accident.  The 
majority  of  the  information  that  the  FAA 
has  on  parachute  operations  accidents  is 
generally  obtained  as  a  result  of  a 
condidon  set  forth  in  the  grant  of  an 
exemption  permitting  tandem  parachute 
operations.  The  National  Transportation 
Safety  Board  (NTSB)  has  recommended 
that  the  FAA  begin  collecting 
information  on  parachute  operations 
accidents.  As  a  result  of  these 
recommendations,  the  FAA  has  decided 
to  improve  its  existing  accident 
database,  which  requires  improving  the 
collection  process  for  this  data.  Once 
collected,  this  data  would  be  used  to 
assess  the  safety  of  parachute  operations 
and  prevent  future  accidents. 

Consequently,  the  FAA  is  proposing 
that  the  parachutist  involved  in  the 
accident,  the  pilot  of  the  aircraft,  or  the 
drop  zone  owner  or  operator  be  required 
to  notify  the  FAA  of  any  serious  or  fatal 
injury  to  a  parachutist  while  conducting 
a  parachute  operation. 

Tandem  Parachute  Operations 

When  part  105  was  originally  issued, 
civilian  parachute  operations  were 
limited  to  the  use  of  a  single-harness, 
dual-parachute  pack.  Since  then,  the 
parachute  industry  has  developed  new 
dual  harness  systems  that  support  two 
people  under  a  single  parachute. 
Because  part  105  allows  parachute 
operations  with  single-harness 
parachutes  only,  the  use  of  parachute 
equipment  capable  of  supporting  two 
people  has  only  been  auUiorized  by 
exemption.  For  purposes  of  the 
exemptions,  the  FAA  and  the 
parachuting  industry  have  adopted  the 
term  "tandem"  to  describe  those 
parachute  operations  that  use  a  dual- 
harness,  dual-parachute  system. 
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The  first  exemption  authorizing 
tandem  parachute  operations  in  the 
United  States  was  granted  by  the  FAA 
in  1984.  Since  then,  more  than  2.5 
million  experimental  tandem  parachute 
jumps  have  been  conducted  throughout 
the  world,  including  those  operations 
conducted  under  exemption  authority 
in  the  United  States.  Under  the 
exemptions,  various  companies 
conducting  tandem  parachute 
operations  were  required  to  himish  the 
FAA  with  accident  statistics  on  tandem 
operations,  which  provided  the  FAA 
with  the  means  to  evaluate  the  safety  of 
tandem  equipment  compared  to  the 
safety  of  equipment  and  operations 
currently  permitted  imder  part  105. 

In  July  1997.  the  United  States 
Parachute  Association  (USPA) 
submitted  a  petition  for  rulemaking 
requesting  that  the  FAA  amend  section 
105.43  to  permit  tandem  parachute 
operations  using  an  FAA-approved, 
dual-harness  dual-parachute  system 
capable  of  supporting  two  parachutists 
imder  a  single  canopy.  While 
considering  the  USPA  petition,  the  FAA 
reviewed  accident  statistics  from  1991 
through  1996.  During  this  time  period, 
approximately  16,990,000  total 
parachute  operations  were  conducted, 
670,707  of  which  were  conducted  using 
tandem  parachutes.  Of  the  total 
parachute  operations,  194  resulted  in 
fatalities  due  to  equipment  failure,  8  of 
which  involved  the  use  of  tandem 
parachutes.  The  overall  fatality  rate  for 
first-time  skydivers  involved  in  single- 
harness  operations  is  2.7  fatalities  per 
100,000  jumps.  The  overall  fatality  rate 
for  first-time  skydivers  involved  in 
tandem  operations  is  lower,  1.2  fatalities 
per  100,000  jimips. 

Based  on  the  relatively  low  rate  of 
fatalities  that  occurred  during  tandem 
operations  as  compared  to  those  that 
occurred  during  single  harness 
operations,  the  FAA  has  determined 
that  the  companies  conducting 
experimental  tandem  parachute 
operations  under  an  exemption  bom 
part  105  have  demonstrated  that  tandem 
operations  can  be  conducted  safely. 
Accordingly,  the  FAA  has  concluded 
that  tandem  parachute  operations 
should  be  permitted  and  it  proposes  to 
add  section  105.45  to  allow  tandem 
parachute  operations. 

The  proposed  section  105.45  would 
permit  tandem  parachute  operations 
under  terms  similar  to  the  conditions 
and  limitations  previously  contained  in 
the  exemption  issued  to  experimental 
tandem  parachute  operators,  which 
include:  (1)  Requirements  for  instructor 
experience;  (2)  passenger  briefings 
before  boarding  the  aircraft  used  in  the 
parachute  operation;  and  (3)  equipment 


inspection  and  packing.  The  FAA 
proposes  to  use  the  terms  "passenger 
parachutist"  and  "parachutist  in 
command"  to  replace  "student"  and 
"instructor,"  respectively,  as  used  in  the 
exemptions.  In  addition,  the  notification 
requirements  for  tandem  parachute 
operations  would  be  included  in  the 
general  notification  requirements  of 
proposed  section  105.13. 

Specifically,  the  FAA  proposes  that 
the  parachutist  in  command  of  a  tandem 
parachute  operation  must  provide 
dociunentation  that  the  parachutist:  (1) 
Has  a  minimum  of  three  years 
experience  in  parachuting;  (2)  has 
completed  a  minimum  of  500  freefall 
parachute  jimips,  at  least  300  of  which 
were  completed  using  a  ram-air 
parachute;  (3)  holds  an  expert  parachute 
license  issued  by  an  organization 
recognized  by  the  FAA;  (4)  has 
successfully  completed  a  tandem 
instructor  course  given  by  the 
manufacturer  of  the  tandem  equipment 
used  in  the  parachute  operation  or  a 
course  acceptable  to  the  Administrator; 
and  (5)  has  been  certified  by  the 
appropriate  parachute  manufacturer  or 
tandem  course  provider  as  being 
properly  trained  on  the  use  of  the 
specific  tandem  parachute  system  to  be 
used. 

Additionally,  the  parachutist  in 
command  would  be  required  to  conduct 
briefings  on  tandem  parachute 
operations  for  passenger  parachutists 
before  each  flight  and  use  the  harness 
position  prescribed  by  the  manufacturer 
of  the  tandem  parachute  equipment. 

Lastly,  the  FAA  proposes  to  require 
that  a  certificated  rigger  supervise 
individuals  packing  parachutes  to  be 
used  in  tandem  parachute  operations, 
unless  the  person  packing  the  parachute 
is  the  parachutist  in  command 
conducting  the  next  parachute  jump 
with  that  parachute  in  accordance  with 
the  proposed  section  105.45. 

Static-Line  Assist  Devices 

The  USPA  submitted  a  second 
petition  for  rulemaking  in  July  1997 
requesting  that  the  FAA  amend  section 
105.43  to  permit  parachute  operations 
using  static-line,  direct-deployed,  ram- 
air  parachutes  without  using  a  static- 
line  assist  device. 

Skydiving  schools  and  parachute 
manufacturers  have  been  concerned  that 
a  direct  deployment  assist  device  could 
cause  canopy  damage  and  malfunctions. 
Due  to  this  concern,  the  USPA  Safety  & 
Training  Committee  and  the  Parachute 
Industry  Association  Technical 
Committee,  conducted  a  series  of  tests 
to  determine  the  effect  of  the  required 
device  in  1989.  The  tests  showed  that  an 
assist  device  does  not  improve  the 


reliability  of  the  static  line  direct 
deployment  of  a  ram-air  canopy.  The 
tests  also  show  that  there  are  no  adverse 
effects  when  the  device  is  removed.  As 
a  result  of  these  tests,  the  FAA  believes 
that  safety  would  not  be  compromised 
by  removing  the  static-line  assist  device 
requirements  for  ram-air  parachutes. 

Equipment  and  Packing  Requirements 
for  Foreign  Parachutists 

The  USPA  submitted  a  third  petition 
for  rulemaking  in  July  1997  requesting 
that  the  FAA  amend  section  105.43  to 
allow  foreign  parachutists  to  make 
parachute  jumps  in  the  United  States 
using  their  own  equipment. 

Section  105.43(a)  currently  states  that 
no  person  may  make  a  parachute  jump 
wearing  a  single-harness,  dual- 
parachute  pack  having  at  least  one  main 
parachute  and  one  approved  reserve 
parachute,  unless  the  main  parachute  is 
packed  by  a  certificated  parachute  rigger 
or  by  the  person  making  the  jimip, 
within  120  days  before  the  date  of  its 
use,  and  that  the  reserve  parachute  is 
packed  by  a  U.S.  certificated  and 
appropriately  rated  parachute  rigger. 
The  requirements  of  section  105.43(a) 
were  adopted  to  protect  parachutists 
&t>m  inadequate  equipment  at  a  time 
when  the  sport  parachute  industry  was 
in  its  infancy.  Part  105  does  not  except 
foreign  parachutists  from  the 
requirements  imposed  by  section 
105.43(a).  Therefore,  foreign 
parachutists  making  paradiute  jumps  in 
the  United  States  with  their  own 
equipment  are  still  required  to  have  an 
approved  reserve  parachute,  approved 
harness  and  dual-parachute  container 
and  have  that  reserve  parachute  packed 
by  a  U.S.  certificated  and  appropriately 
rated  parachute  ri^er. 

As  a  result  of  this  requirement, 
experienced  foreign  parachutists  must 
have  an  exemption  from  section 
105.43(a)  in  order  to  use  their  own 
parachute  equipment  while  conducting 
parachute  operations  in  the  United 
States.  Since  1972,  the  FAA  has  issued 
these  exemptions  to  organizations 
sponsoring  parachuting  events  attended 
by  foreign  parachutists  and  has  foimd 
operations  conducted  under  these 
exemptions  have  been  conducted  safely. 
Additionally,  the  FAA  recognizes  that 
the  parachute  equipment  industry  has 
become  more  sophisticated  and  safety 
conscious,  and  that  foreign 
manufacturers  of  parachute  equipment 
often  meet  U.S.  standards.  Therefore, 
the  FAA  proposes  to  add  a  new  section 
105.49  to  address  foreign  parachutist 
equipment  and  parachute  operations. 
This  proposed  section  incorporates 
the  terms  and  conditions  set  forth  in  the 
grant  of  exemptions  to  allow  these 
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parachute  jumps.  The  FAA  proposes  to 
permit  foreign  parachutists  to  conduct 
jumps  in  the  U.S.  using  their  own 
equipment  provided  that  they  use 
single-harness,  dual-parachute  systems 
which  contain  a  non-Technical 
Standard  Order  (TSO)  reserve  parachute 
or  a  non-TSO'd  harness  and  container. 
The  parachute  system  used  by  the 
foreign  parachutist  must  also  meet  the 
civil  aviation  authority  requirements  of 
the  foreign  parachutist's  country,  and 
must  be  packed  by  the  foreign 
parachutist  making  the  next  parachute 
jump  with  that  parachute,  or  a  U.S. 
certificated  parachute  rigger.  These 
proposed  requirements  would  conform 
to  annex  2  of  the  ICAO.  "Rules  of  the 
Air,"  chapter  3.1.6,  "Parachute 
Descents." 

Changes  to  Other  Parts  of  14  CFR 

To  conform  the  proposed  rule 
language  with  the  language  of  other 
pertinent  parts  of  14  CFR,  the  FAA 
proposes  to  amend  sections  of  parts  65, 
91,  and  119  appUcable  to  parachute 
operations. 

Section-by-Section  Discussion  of  the 
Proposals 

The  FAA  has  proposed  several 
organizational  changes  to  part  105. 
These  changes  are  intended  to  organize 
the  sections  in  a  manner  that  first 
prescribes  requirements  that  apply  to 
most  or  all  parachute  operations, 
followed  by  sections  that  prescribe 
requirements  for  a  specific  type  of 
parachute  operation.  A  cross-reference 
table  has  been  included  to  illustrate  the 
proposed  reorganization  of  part  105. 

Section  65.111    Certificate  Required 

Currently,  section  65.111(a)  states  that 
no  person  may  pack,  maintain,  or  alter 
any  personnel-carrying  parachute 
intended  for  emergency  use  in 
connection  with  civil  aircraft  of  the 
United  States  (including  the  reserve 
parachute  of  a  dual  parachute  system  to 
be  used  for  intentional  parachute 
jumping)  unless  he  holds  an  appropriate 
current  certificate  and  type  rating  issued 
under  this  subpart  and  complies  with 
sections  65.127  through  65.133.  The 
FAA  proposes  to  revise  paragraph  (a)  to 
change  the  word  "auxiliary"  to 
"reserve"  and  the  reference  to  "he"  to 
"that  person." 

Currently,  section  65.111(b)  states  that 
no  person  may  pack  any  main  parachute 
of  a  dual-parachute  pack  unless  that 
person  has  an  appropriate  current 
certificate  or  is  the  person  making  the 
jump  using  that  parachute. 

The  FAA  proposes  to  revise  paragraph 
(b)  to  allow  persons  to  pack  a  main 
parachute  in  accordance  with  section 


105.43(a),  under  the  supervision  of  a 
certificated  parachute  rigger  or  to  allow 
a  parachutist  in  command  to  pack  a 
main  parachute  for  tandem  parachute 
operations  in  accordance  with  section 
105.45(b)(1).  The  FAA  proposes  a  word 
change  to  the  provision  that  a  person 
may  pack  a  main  parachute  if  that 
person  intends  to  make  the  next 
parachute  jump  using  that  parachute. 

Section  65.125    Certificates:  Privileges 

The  current  section  65.125  permits  a 
certificated  parachute  rigger  to 
supervise  other  persons  in  the  packing 
of  any  type  of  parachute  for  which  the 
certificated  parachute  rigger  is  rated. 

The  FAA  proposes  to  revise 
paragraphs  65.125(a)(2)  and  65.125(b)(2) 
to  permit  that  a  certificated  parachute 
rigger  supervise  other  persons  packing 
parachutes  in  accordance  with  section 
105.43(a)  or  section  105.45(b)(1). 

Section  91.307    Parachutes  and 
Parachuting 

The  FAA  proposes  to  revise  paragraph 
(b)  of  this  section  by  replacing  "make" 
with  "conduct,"  and  "parachute  jump" 
with  "parachute  operation."  The  term 
parachute  operation  includes  parachute 
jump  and  parachute  drop. 

Section  105.1    Applicability 

This  proposed  section  combines  the 
requirements  of  ciurent  sections  105.1 
General,  Applicability  and  105.11, 
Operating  Rules,  Applicability.  There 
are  no  substantive  changes  in  this 
section.  The  proposed  section  105.1 
prescribes  rules  governing  parachute 
operations  in  the  U.S.  This  part  does  not 
apply  to  parachute  operations 
conducted  during  an  in  flight 
emergency  or  to  meet  an  emergency  on 
the  surface  when  conducted  at  the 
direction  or  with  the  approval  of  an 
agency  of  the  U.S.,  State,  Puerto  Rico, 
District  of  Columbia,  possession  of  the 
U.S.  or  an  agency  or  political 
subdivision  thereof.  This  section  retains 
the  provision  for  excluding  parachute 
operations  by  a  member  of  an  Armed 
Force  from  other  sections  of  part  105 
when  the  parachute  operation  is  within 
a  restricted  area  imder  the  control  of  the 
Armed  Force  or  during  mihtary 
operations  in  imcontrolled  airspace. 

Section  105.3    Definitions 

This  proposed  section  would  define 
the  terms  "approved  parachute," 
"automatic  activation  device,"  "  drop 
zone,"  "fatal  injury,"  "foreign 
parachutist,"  "fireefall,"  "main 
parachute,"  "object,"  "parachute  drop," 
"parachute  jump,"  "parachute 
operation,"  "parachutist,"  "parachutist 
in  command,"  "passenger  parachutist," 


"pilot  chute,"  "ram-air  parachute," 
"reserve  parachute,"  "serious  injury," 
"single-harness,  dual-parachute 
system,"  "supervision,"  "tandem 
parachute  operation,"  and  "tandem 
parachute  system." 

Section  105.5    General 

This  proposed  section  is  based  on 
current  section  105.13.  The  FAA 
proposes  to  replace  the  term  "make" 
with  the  phrase  "to  conduct,"  the  term 
"parachute  jump"  with  the  term 
"parachute  operation,"  the  term  "made" 
with  the  term  "conducted,"  and  the 
term  "jump"  with  the  term  "operation." 
There  are  no  substantive  changes  to  this 
section. 

Section  105.7    Use  of  Alcohol  and 
Drugs 

This  proposed  section  is  based  on 
ciirrent  section  105.35.  The  proposed 
rule  would  replace  the  term  "Uquor" 
with  the  term  "alcohol"  because  alcohol 
is  a  more  general  term  that  includes 
liquor.  The  intent  of  the  rule  is  to 
prevent  a  person  under  the  influence  of 
alcohol  from  conducting  parachute 
operations. 

Section  105.9    Inspections 

This  proposed  section  includes 
requirements  currently  found  in  section 
105.37  with  no  substantive  changes. 

Section  105.13    Radio  Equipment  and 
Use  Requirements 

This  section  is  based  on  current 
section  105.14.  As  previously  discussed, 
the  FAA  proposes  to  require  radio 
commimications  between  the  pilot  of  an 
aircraft  involved  in  parachute 
operations  in  controlled  airspace  and 
the  air  traHlc  control  facility  having 
jurisdiction  over  the  affected  airspace. 

Section  105.15    Information  Required 
and  Notice  of  Cancellation  or 
Postponement  of  a  Parachute  Operation 

This  proposed  section  is  based  on  the 
current  sections  105.15(c)  and  105.25. 
Proposed  paragraph  (a)(8)  of  this  section 
would  require  that  each  person 
requesting  authorization  imder  sections 
105.21(b)  and  105.25(a)(2)  and  each 
person  submitting  notification  imder 
section  105.25(a)(3)  to  specify  the  radio 
frequencies  appropriate  to  the  facilities 
to  be  used  during  the  parachute 
operation,  rather  than  the  radio 
frequencies  available  in  the  aircraft. 
Proposed  paragraph  (b)  retains  the 
ciurent  requirement  that  each  holder  of 
a  certificate  of  authorization  issued 
imder  sections  105.21(b)  and  105.25(b) 
of  this  part  must  present  that  certificate 
for  inspection  upon  the  request  of  the 
Administrator  or  any  Federal,  State,  or 
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local  official.  Proposed  paragraph  (c) 
would  require  the  pilot  in  command  of 
an  aircraft  involved  in  parachute 
operations  to  prompdy  notify  the  air 
traffic  control  facility  having 
jurisdiction  over  the  aSected  airspace  if 
the  proposed  or  schedided  parachute 
operation  is  canceled  or  postponed. 

Section  105.17    Flight  Visibility  and 
Clearance  From  Cloud  Requirements 
This  proposed  section  contains  the 
flight  visibility  and  clearance  from 
cloud  requirements  currently  foimd  in 
section  105.29.  No  changes  are  proposed 
to  the  current  requirements. 

Section  105.19    Parachute  Operations 
Between  Sunset  and  Sunrise 

Currently,  section  105.33  requires 
persons  making  parachute  jiunps 
between  sunset  and  sunrise  to  be 
equipped  with  a  Ught  that  is  displayed 
and  visible  for  3  n^les  from  the  time 
that  person  exits  the  aircraft  until  that 
person  reaches  the  surface.  Proposed 
section  105.19  would  add  to  the  above 
provision  that  the  displayed  light  must 
be  visible  for  3  statute  miles  in  all 
directions. 

This  proposed  section  would  also 
allow  objects  equipped  with  a  light  to 
descend  bom  an  aircraft  in  flight 
between  sunset  and  sunrise.  Each  object 
that  is  dropped  from  an  aircraft  must 
display  a  U^t  that  is  visible  for  3 
statute  miles  in  all  directions  from  the 
time  the  object  is  dropped  from  the 
aircraft  waXil  the  object  reaches  the 
surface. 

Section  105.21    Parachute  Operations 
Over  or  Into  a  Congested  area  or  an 
Open  Air  Assembly  of  Persons 

This  proposed  section  contains 
provisions  currently  found  in  section 
105.15  and  contains  one  change.  The 
FAA  proposes  to  remove  the  4-day 
requirement  to  apply  for  a  certificate  of 
authorization  since  the  administrative 
time  necessary  to  process  such  requests 
has  been  reduced. 

Section  105.23    Parachute  Operations 
Over  or  Onto  Airports 

This  proposed  section  is  based  on  the 
current  section  105.17.  As  previously 
discussed,  for  airports  with  an  operating 
control  tower,  proposed  paragraph  (a)  of 
this  section  would  require:  (1)  prior 
approval  from  both  the  airport 
management  and  the  control  tower  to 
conduct  parachute  operations  over  or 
onto  the  airport;  and  (2)  pilots  of  aircraft 
involved  in  parachute  operations  over 
or  onto  an  airport  with  an  operating 
airport  traffic  control  tower  (hereafter 
referred  to  as  "control  tower")  to 
establish  two-way  radio  commimication 


with  the  control  tower  regardless  of 
whether  the  control  tower  is  operated  by 
the  United  States  or  another  entity. 

For  airports  without  a  control  tower, 
the  proposed  nile  would  retain  the 
requirement  that  pilots  of  aircraft 
involved  in  parachute  operations  obtain 
prior  approval  ftom  management  of  the 
airport  to  conduct  parachute  operations 
over  or  onto  that  airport. 

Proposed  section  105.23  would  retain 
the  provision  currently  found  in  section 
105.17  which  allows  a  parachutist  to 
drift  2,000  feet  above  an  airport's  traffic 
pattern  with  a  fully  deployed  and 
properly  functioning  parachute. 

Section  105.25    Parachute  Operations 
in  Designated  Airspace 

This  proposed  section  contains 
provisions  currently  foimd  in  sections 
105.19, 105.23.  and  105.27.  Proposed 
paragraph  (a)(1)  would  retain  the 
provisions  currently  in  section  105.27 
for  parachute  operations  in  restricted  or 
prohibited  airspace.  Proposed  paragraph 
(a)(2)  of  this  section  addresses  parachute 
operations  in  Class  A.  B,  C,  and  D 
airspace  areas,  which  are  found 
currently  in  section  105.19.  Proposed 
paragraph  (a)(3)  of  this  section  is  based 
on  current  section  105.23  and  would 
Use  the  Class  E  and  G  airspace  area 
designations  instead  of  the  phrase 
"other  airspace"  as  ciurenUy  used  in 
section  105.23.  There  are  no  substantive 
changes  to  this  section. 

Section  105.27    Accident  Reporting 
Requirements 

This  section  would  require  the 
parachutist,  the  pilot  of  the  aircraft,  or 
the  drop  zone  owner  or  operator  to 
notify  the  FAA  within  48  hours  of  any 
parachute  operation  resulting  in  a 
serious  or  fatal  injury  to  the  parachutist. 

Section  105.41    Applicability 

This  section  has  been  amended  to 
read,  "this  subpart  prescribes  rules 
governing  parachute  equipment  used  in 
dvil  paradiute  operations." 

Section  105.43    Use  of  Single-Harness. 
Dual-Parachute  Systems 

This  proposed  section  is  based  on 
ciurent  section  105.43(a)  and  proposes 
one  change.  This  section  currenUy 
provides  that  only  a  certificated 
parachute  rigger,  or  the  person  making 
the  parachute  jump  with  that  parachute, 
may  pack  a  main  parachute.  The  FAA 
proposes  that  a  main  parachute  also 
may  be  packed  by  a  person  under  the 
direct  supervision  of  a  certificated 
parachute  rigger. 


Section  105.45    Use  of  Tandem 
Parachute  Systems 

This  proposed  section  provides  for 
tandem  parachute  operations,  and 
would  incorporate  the  conditions  and 
limitations,  with  some  modification,  set 
forth  in  the  grants  of  exemption  issued 
to  experimental  tandem  parachute 
operators.  These  conditions  and 
limitations  include  instructor 
experience  requirements,  briefings  for 
passenger  parachutists,  equipment 
inspections,  and  packing  requirements. 
Because  the  FAA  no  longer  refers  to 
passenger  parachutists  as  students, 
those  persons  would  be  referred  to  as 
"passenger  parachutists."  and  tandem 
instructors  would  be  referred  to  as 
"parachutists  in  command." 

In  addition,  the  FAA  proposes  that  a 
certificated  parachute  rigger  supervise 
persons  pacldng  parachutes  who  are  not 
certificated  under  part  65,  unless  the 
person  packing  the  parachute  is  a 
parachutist  in  command. 

Section  105.47    Use  of  Static  Lines 

This  proposed  section  is  based  on  the 
current  section  105.43(b)  and  contains 
only  one  proposed  change,  which  is  that 
the  use  of  assist  devices  with  ram-air 
parachutes  would  no  longer  be  required. 

Section  105.49    Foreign  Parachutists 
and  Equipment 

This  proposed  section  addresses 
equipment  and  packing  requirements 
for  foreign  parachutists.  Only  single- 
harness,  dual-parachute  systems  which 
contain  a  non-Technical  Standard  Order 
(TSO)  reserve  parachute  or  non-TSO'd 
harness  and  container  would  be  allowed 
to  be  used  in  the  United  States  by  the 
owner  or  agent  of  that  equipment.  The 
parachute  system  used  by  the  foreign 
parachutist  must  also  meet  the  civil 
aviation  authority  requirements  of  the 
foreign  parachutist's  cotmtry,  and  must 
be  packed  by  the  foreign  parachutist 
making  the  next  parachute  jimip  with 
that  parachute,  or  a  U.S.  certificated 
parachute  rigger. 

Section  119.1    Applicability 

The  FAA  proposes  to  amend 
paragraph  (e)(6)  of  this  section  to  read, 
"Nonstop  flights  conducted  within  a  25- 
statute-mile  radius  of  the  airport  of 
takeoff  carrying  persons  or  objects  for 
the  purpose  of  conducting  intentional 
parachute  operations."  This  change 
adds  the  term,  "objects"  to  the  ciurent 
rule. 

Paperwork  Reduction  Act 

This  NPRM,  Parachute  Operations, 
contains  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
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U.S.C.  3507(d)).  the  FAA  has  submitted 
a  copy  of  these  proposed  sections  to  the 
Office  of  Management  and  Budget 
(0MB)  for  its  review. 

At  the  present  time,  there  is  no 
requirement  to  notify  the  FAA  of  a 
parachute  accident.  Without  this 
requirement,  the  FAA  has  been  unable 
to  provide  adequate  oversight  of 
parachute  riggers  and  the  packing  of 
parachutes,  which  have  been  found  to 
be  contributing  factors  in  parachute 
accidents. 

The  information  collected  would  be 
used  by  the  FAA  to  propose 
recommendations  for  equipment 
changes,  operating  procedures,  and/or 
training.  In  addition,  the  information 
would  be  used  to  assist  in  the 
investigation  of  accidents,  and  would 
help  determine  whether  the  packing, 
materials,  or  competency  of  the  padker 
was  a  contributing  factor  in  the 
accidents. 

Since  this  reporting  requirement 
would  be  used  to  account  for  the  total 
niunber  of  parachutists  who  sustain 
serious  or  fatal  injuries,  the  FAA 
expects  this  proposed  rule  would  affect 
approximately  44  drop  zone  owners, 
parachutists,  or  pilots  of  aircraft  used  in 
parachute  operations  per  year.  This 
recordkeeping  requirement  would  be 
used  to  improve  the  FAA's  existing 
accident  database.  This  data  would  be 
used  to  assess  the  safety  of  parachute 
operations  and  prevent  future  accidents. 
Accordingly,  it  is  estimated  that  the 
approximate  44  drop  zone  owners, 
parachutists,  or  pilots  of  aircraft  used  in 
parachute  operations  would  spend  an 
average  of  one  hour  collecting  the  data 
at  an  hourly  rate  of  $12  per  hour  (44 
reports  x  1  hr  =  44  hrs  x  $12  =  $528.00). 

Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  requirement  by  June  14, 1999, 
and  should  direct  them  to  the  address 
listed  in  the  ADDRESSES  section  of  this 
document. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  ourently  vaUd  OMB  control 
number.  The  burden  associated  vrith 
this  proposal  has  been  submitted  to 
OMB  for  review.  The  FAA  will  pubUsh 
a  notice  in  the  Federal  Register 
notifying  the  public  of  the  approval 
numbers  and  expiration  date. 

International  G>mpatibility 

The  FAA  has  reviewed  corresponding 
International  Civil  Aviation 
Organization  international  standards 
and  recommended  practices  and  Joint 
Aviation  Authorities  requirements  and 
has  identified  no  differences  in  these 
proposed  amendments  and  the  foreign 
regulations. 


Regulatory  Evaluation  Summary 

Three  principal  requirements  pertain 
to  the  economic  impact  of  changes  to 
the  Federal  Regulations.  First,  Executive 
Order  12866  directs  Federal  agencies  to 
promulgate  new  regulations  or  modify 
existing  regulations  only  upon  reasoned 
determination  that  the  benefit  of  the 
intended  regulation  justifies  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  (RFA)  requires  agencies  to 
analyze  the  economic  impact  of 
regulatory  changes  on  small  entities. 
Finally,  the  Office  of  Management  and 
Budget  directs  agencies  to  assess  the 
effects  of  regulatory  changes  on 
international  trade.  In  conducting  these 
analyses,  the  FAA  has  determined  that 
this  rule  (1)  would  generate  cost-savings 
that  would  exceed  any  costs;  (2)  is  not 
"significant"  as  defined  in  the  Executive 
Order  and  DOT  policies  and  procedures; 
(3)  would  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities;  and  (4)  would  not  impose 
restraints  on  international  trade.  These 
analyses,  available  in  the  docket,  are 
siunmarized  below. 

The  FAA  has  determined  that  there 
would  be  little  or  no  cost  associated 
with  the  proposed  revision  of  part  105 
as  described  in  this  notice.  The  benefits 
of  such  revision  would  be  to  reduce  the 
Ukelihood  of  midair  collision  involving 
aircraft  and  persons  engaged  in 
parachute  operations,  and  reduce  the 
risk  of  aircraft  coming  in  close 
proximity  to  the  parachutists  who  were 
descending  to  the  ground  after  exiting 
the  aircraft  near  an  airport  or  within 
controlled  airspace. 

The  proposed  rule  would  reorganize 
and  revise  the  rules  applicable  to 
parachute  operations.  It  would  clarify 
some  sections  and  {lermit  certain 
operations  currently  allowed  under 
exemptions  granted  by  the  FAA.  The 
proposal  also  would  harmonize  the 
three  following  proposed  sections  with 
annex  2  of  ICAO:  (1)  the  radio 
equipment  and  use  requirements  in 
proposed  section  105.9;  (2)  the 
requirement  in  proposed  section  105.19 
that  parachutists  and  objects  dropped 
from  aircraft  display  a  light  when 
conducting  jumps  or  drops  after  sunset; 
and  (3)  the  requirements  listed  in 
section  105.49  pertaining  to  foreign 
parachutists  and  equipment.  The 
proposed  changes  to  part  105  would 
pose  little  or  no  cost  to  parachutists,  sky 
diving  training  schools,  and  certificated 
parachute  riggers.  In  addition,  because 
the  requirements  of  the  proposed 
sections  for  tandem  parachute 
operations  and  parachute  jumps  by 
foreign  parachutists  already  are  being 
met  imder  exemptions  granted  by  the 


FAA,  the  proposal  would  not  impose 
additional  business  expenses  on  sky 
diving  schools.  Costs  imposed  on  the 
FAA  are  minimal  as  well  because  the 
agency  would  not  need  to  provide 
additional  oversight  of  parachute 
operations  under  the  revision  of  part 
105. 

Initial  Regulatory  Flexibility 
Determiiution 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statues,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principal, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rational  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
{md  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA). 

However,  if  an  agency  determines  that 
a  proposed  rule  is  not  expected  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  1980  act  provides 
that  the  head  of  the  agency  may  so 
certify  and  an  RFA  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

The  FAA  conducted  the  required 
review  of  this  proposal  and  determined 
that  it  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  605(b),  the  FAA  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reason:  the  proposed  rule 
would  require  an  additional  expense  of 
less  than  $1,000  per  entity  (parachute 
lofts  and  clubs,  sky  diving  training 
schools,  and  certificated  riggers)  in 
excess  of  normal  business  expenses. 
Major  aspects  of  this  rulemaking  such  as 
permitting  tandem  parachute  operations 
would  not  impose  additional  business 
expenses  for  compliance  on  sky  diving 
schools  and  parachute  lofts  because 
these  entities  currently  adhere  to  the 
requirements  of  the  proposed  rule 
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through  grants  of  exemptions  issued  by 
the  FAA  under  part  105.  TheTAA 
solicits  conunents  from  affected  entities 
with  respect  to  this  finding  and 
determination. 

International  Trade  Impact  Analysis 

The  FAA  has  determined  that  the 
proposed  rule  would  promote 
parachuting  by  foreign  jump>ers  in  the 
United  States.  This  determination  is 
based  on  the  FAA's  contention  that  the 
proposed  rule  would  harmonize  U.S. 
standards  for  parachute  operations  with 
the  ICAO  standards  for  parachute 
operations. 

Federalism  Implications 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposal 
would  not  have  significant  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Public  Law  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
1  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  1  year.  Section  203  of 
the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 


provide  input  in  the  development  of 
regulatory  proposals. 

This  rule  does  not  contain  a  Federal 
intergovernmental  or  private  sector 
mandate  that  exceeds  $100  million  a 
year,  therefore,  the  requirements  of  the 
act  do  not  apply. 

Distribution  and  Derivation  Tables 

The  following  distribution  table  is 
provided  to  illustrate  how  the  current 
regulation  would  relate  to  the  revised 
part  105,  and  the  derivation  table 
identifies  how  the  revised  part  105 
would  relate  to  the  current  rule. 


Distribution  Table 


Old  Section 


105.1  .., 

105.11  , 

106.13 

105.14 

105.15 

105.17 

105.19 

105.23 

105.25 

10557 

105.33 

105.35 

105.37 

105.41 

105.43 


New  Section(s) 


105.1 

105.1 

105.5 

105.13 

105.21 

105.23 

105.25 

105.25 

105.15 

10555 

105.19 

105.7 

105.9 

105.41 

105.43  and  105.47 


Derivation  Table 


New  Section 

105.1  

105.3  

105.5  

105.7 

105.9 

105.13  ..... 

105.15  _.... 

105.17  - — 

1C».19  — 

105.21   

10553  ~ 

105.25  

10557 

105.41  

105.43 

105.45  

105.47  

105.49  


Old  Section(s) 


105.1  and  105.11 


105.13 
105.35 
105.37 
105.14 
10555 
105.29 
105.33 
105.15 
105.17 

105.19,  10553.  and 
10557 


105.41 

105.43 

New 

105.43 

new 


List  of  Subjects 

14CFRPart65 

Air  traffic  controllers.  Aircraft, 
Airmen,  Airports,  Alcohol  abuse.  Drug 
abuse,  Reporting  and  recordkeeping 
requirements. 

14CFRPart91 

Afghanistan,  Agriculture,  Air  traffic 
control.  Aircraft,  Airmen,  Airports, 
Aviation  safety,  Canada,  Cuba,  Freight, 


Mexico,  Noise  control.  Political 
candidates.  Reporting  and 
recordkeeping  requirements, 

Yugoslavia. 

14  CFR  Part  105 

Aircraft,  Aviation  safety.  Recreation 
and  recreation  areas,  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  119 

Administrative  practice  and 
procedure.  Air  carriers,  Aircraft. 
Aviation  Safety,  Charter  flights. 
Reporting  and  recordkeeping 
requirements. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  parts  65,  91, 105, 
and  119  of  Title  14,  Code  of  Federal 
Regulations  as  follows: 

PART  65— CERTIFICATION:  AIRMEN 
OTHER  THAN  FUQHT 
CREWMEMBERS 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority.  49  U.S.Q  106(g),  40113, 44701- 
44703,  44707,  44709-44711,  45102-45103, 
45301-45302. 

2.  Section  65.111  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

165.111    Cert^^lcats  required. 

(a)  No  person  may  pack,  maintain,  or 
alter  any  personnel-carrying  parachute 
intended  for  emergency  use  in 
connection  with  civil  aircraft  of  the 
United  States  (including  the  reserve 
parachute  of  a  dual  parachute  system  to 
be  used  for  intentional  parachute 
jumping)  unless  that  person  holds  an 
appropriate  current  certificate  and  type 
rating  issued  under  this  subpart  and 
complies  with  §  §  65.127  through 
65.133. 

(b)  No  pereon  may  pack,  maintain,  or 
alter  any  main  parachute  of  a  dual- 
parachute  system  to  be  used  for 
intentional  parachute  jiunping  in 
conhecticm  with  dvil  aircraft  of  the 
United  States  imless  that  person — 

(1)  Has  an  appropriate  current 

-    certificate  issued  under  this  subpart; 

(2)  Is  imder  the  supervision  of  a 
ciirrent  certificated  parachute  rigger; 

(3)  Is  the  person  making  the  next 
parachute  jump  with  that  parachute  in 
accordance  with  section  105.43(a)  of 
this  chapter,  or 

(4)  Is  the  parachutist  in  command 
making  the  next  parachute  jump  with 
that  parachute  in  a  tandem  parachute 
operation  conducted  under  section 
105.45(b)(1)  of  this  chapter. 
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3.  Section  65.125  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)(2)  to 
read  as  follows: 

§65.125    Certificates:  Privileges. 

(a)*   •   * 

(2)  Supervise  other  persons  in  packing 
any  type  of  parachute  for  which  diat 
person  is  rated  in  accordance  with 
section  105.43(a)  or  section  105.45(b)(1) 
of  this  chapter. 

(b)*  *  • 

(2)  Supervise  other  persons  in 
packing,  maintaining,  or  altering  any 
type  of  parachute  for  which  the 
certificated  parachute  rigger  is  rated  in 
accordance  with  section  105.43(a)  or 
section  105.45(b)(1)  of  this  chapter. 


PART  91-QENERAL  OPERATING  AND 
FUGHT  RULES 

4.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1155,  40103, 
40113,  40120,  44101,  44111,  44701,  44709, 
44711.  44712.  44715,  44716,  44717,  44722. 
46306,  46315,  46316.  46504.  4650&-46507. 
47122.  47508.  47528-I7531.  articles  12  and 
29  of  the  Convention  on  International  Civil 
Aviation  (61  stat.  1180). 

5.  Section  91.307  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  91.307    Parachutes  and  parachuting. 

•        •        •        •        * 

(b)  Except  in  an  emergency,  no  pilot 
in  command  may  allow,  and  no  person 
may  conduct,  a  parachute  operation 
from  an  aircraft  within  the  United  States 
except  in  accordance  with  part  105  of 
this  chapter. 

6.  Part  105  is  revised  to  read  as 
follows: 

PART  105— PARACHUTE 
OPERATIONS 


Subpart  A— General 

Sec. 

105.1 

Applicability. 

105.3 

Definitions. 

105.5 

General. 

105.7 

Use  of  alcohol  and 

drugs. 

105.9 

Inspections. 

Subpart  B— Operating  Rules 

105.13    Radio  equipment  and  use 

requirements. 
105.15    Information  required  and  notice  of 

cancellation  or  f>ostponement  of  a 

parachute  op)eration. 
105.17    Flight  visibility  and  clearance  from 

cloud  requirements. 
105.19    Parachute  operations  between 

sunset  and  sunrise. 
105.21    Parachute  operations  over  or  into 

congested  areas  or  an  open-air  assembly 

of  persons. 


105.23    Parachute  operations  over  or  onto 

airports. 
105.25    Parachute  operations  in  designated 

airspace. 
105.27    Accident  reporting  requirements. 

Subpart  C— Parachute  Equipment  and 
Packing 

105.41    Applicability. 
105.43    Use  of  single-harness,  dual- 
parachute  systems. 
105.45    Use  of  tandem  parachute  systems. 
105.47    Use  of  static  lines. 
105.49    Foreign  parachutists  and  equipment. 

Authority:  49  U.S.C.  106(g),  40113-40114, 
44701-44702,  44721. 

Subpart  A— General 

§106.1    Applicability. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  this  part 
prescribes  rules  governing  parachute 
operations  conducted  in  the  United 
States. 

(b)  This  part  does  not  apply  to  a 
parachute  operation  conducted — 

(1)  In  response  to  an  in-flight 
emergency,  or 

(2)  To  meet  an  emergency  on  the 
surface  when  it  is  conducted  at  the 
direction  or  with  the  approval  of  an 
agency  of  the  United  States,  or  of  a 
State,  Puerto  Rico,  the  District  of 
Columbia,  or  a  possession  of  the  United 
States,  or  an  agency  or  political 
subdivision  thereof. 

(c)  Sections  105.5, 105.9. 105.13. 
105.15,  105.17, 105.19  through  105.23, 
105.25(a)(1)  and  105.27  of  this  part  do 
not  apply  to  a  parachute  operation 
conducted  by  a  member  of  an  Armed 
Force — 

(1)  Over  or  within  a  restricted  area 
when  that  area  is  under  the  control  of 
an  Armed  Force. 

(2)  During  military  operations  in 
tmcontroUed  airspace. 

§105.3    Definitions. 
For  the  purposes  of  this  part — 
Approved  parachute  means  a 
parachute  manufactured  under  a  type 
certificate  or  a  Technical  Standard 
Order  (C-23  series),  or  a  personnel- 
carrying  miUtary  parachute  (other  than 
a  high  altitude,  high  speed,  or  ejection 
type)  identified  by  a  Navy  Air  Facility, 
an  Army  Air  Field,  an  Air  Force-Navy 
drawing  number,  an  Army  Air  Field 
order  number,  or  any  other  military 
designation  or  specification  number. 

Automatic  Activation  Device  means  a 
self-contained  mechanical  device 
attached  to  a  parachute,  other  than  a 
static  line,  which  automatically  initiates 
parachute  deployment  at  a  preset 
altitude,  time,  percentage  of  terminal 
velocity,  or  combination  thereof  if  that 
parachute  has  not  been  manually 
activated. 


Drop  zone  means  any  pre-determined 
area  upon  which  parachutists  or  objects 
land  after  making  an  intentional 
parachute  jump.  The  center-point  target 
of  a  drop  zone  is  expressed  in  nautical 
miles  from  the  nearest  VOR  facility 
when  30  nautical  miles  or  less;  or  from 
the  nearest  airport,  town,  or  city 
depicted  on  the  appropriate  Coast  and 
Geodetic  Survey  World  Aeronautical 
Chart  or  Sectional  Aeronautical  Chart, 
when  the  nearest  VOR  facility  is  more 
than  30  nautical  miles  from  the  drop 
zone. 

Fatal  injury  means  any  parachuting 
injury  that  results  in  death  within  30 
days  from  the  date  of  the  injury. 

Foreign  parachutist  means  a 
parachutist  who  is  neither  a  U.S.  citizen 
nor  a  resident  ahen. 

Freefall  means  the  portion  of  a 
parachute  jimip  or  drop  between  aircraft 
exit  and  parachute  deployment  in 
which  the  parachute  is  activated 
manually  by  the  parachutist  at  the 
parachutist's  discretion  or 
automatically,  or,  in  the  case  of  an 
object,  is  activated  automatically. 

Main  parachute  means  a  parachute 
worn  as  the  primary  parachute  used  or 
intended  to  be  used  in  conjunction  with 
a  reserve  parachute. 

Object  means  any  item  other  than  a 
person  that  descends  to  the  surface  from 
an  aircraft  in  flight  when  a  parachute  is 
used  or  is  intended  to  be  used  during  all 
or  part  of  the  descent. 

Parachute  drop  means  a  parachute 
operation  that  involves  the  descent  of  an 
object  to  the  surface  fit>m  an  aircraft  in 
flight  when  a  parachute  is  used  or 
intended  to  be  used  during  all  or  part  of 
that  descent. 

Parachute  jump  means  a  parachute 
operation  that  involves  the  descent  of 
one  or  more  persons  to  the  surface  from 
an  aircraft  in  fUght  when  a  parachute  is 
used  or  intended  to  be  used  during  all 
or  part  of  that  descent. 

Parachute  operation  means  any 
activity  that  includes  a  parachute  jiunp 
or  a  parachute  drop.  This  activity 
involves,  but  is  not  limited  to,  the 
following  persons:  parachutist,  tandem 
parachute  operation,  drop  zone  owner 
or  operator,  certificated  parachute 
rigger,  pilot,  or  appropriate  FAA 
personnel. 

Parachutist  means  a  person  who 
boards  an  aircraft  with  the  intent  to  exit 
the  aircraft  while  in-flight  using  a 
single-harness,  dual  parachute  system  to 
descend  to  the  surface. 

Parachutist  in  command  means  the 
person  responsible  for  the  operation  and 
safety  of  a  tandem  parachute  operation 
before,  during,  and  after  a  tandem 
parachute  operation. 
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Passenger  parachutist  means  a  person 
who  boards  an  aircraft,  acting  as  other 
than  the  parachutist  in  command  of  a 
tandem  parachute  operation,  with  the 
intent  of  exiting  the  aircraft  while  in- 
flight using  the  forward  harness  of  a 
dual  harness  tandem  parachute  system 
to  descend  to  the  siuface. 

Pilot  chute  means  a  small  parachute 
used  to  initiate  and/or  accelerate 
deployment  of  a  main-or  reserve 
parachute. 

Rant-air  parachute  means  a  parachute 
jvith  a  canopy  consisting  of  an  upper 
and  lower  surface  that  is  inflated  by  ram 
air  entering  through  specially  designed 
openings  in  the  front  of  the  canopy  to 
form  a  gliding  airfoil. 

Reserve  parachute  means  an  approved 
parachute  worn  for  emergency  use  to  be 
activated  only  upon  failure  of  the  main 
parachute  or  in  any  other  emergency 
where  use  of  the  main  parachute  is 
impractical  or  use  of  the  main  parachute 
would  increase  risk. 

Serious  injury  means  any  injury  that 
requires  hospitalization  for  more  than 
48  hours,  commencing  within  7  days 
firom  the  date  the  injury  was  received; 
results  in  a  fracture  of  any  bone  (except 
simple  fractures  of  fingers,  toes,  or  the 
nose);  causes  severe  hemorrhages,  or 
nerve,  muscle,  or  tendon  damage;  or 
involves  any  internal  organ. 

Single-harness,  dual  parachute 
system  means  the  combination  of  a  main 
parachute,  approved  reserve  parachute, 
and  approved  single  person  harness  and 
dual-parachute  container.  This 
paradiute  system  may  have  an 
operational  automatic  activation  device 
installed. 

Supervision  means  that  a  certificated 
rigger  personally  observes  a 
noncertificated  person  packing  a  main 
parachute  to  the  extent  necessary  to 
ensiue  that  it  is  being  done  properly. 

Tandem  parachute  operation  means  a 
parachute  operation  in  which  more  than 
one  person  simultaneously  uses  the 
same  tandem  parachute  system  while 
descending  to  the  surface  from  an 
aircraft  in  flight. 

Tandem  parachute  system  means  the 
combination  of  a  main  parachute, 
approved  reserve  parachute,  and 
approved  harness  and  dual  parachute 
container,  and  a  separate  approved 
forward  harness  for  a  passenger 
parachutist.  This  parachute  system  must 
have  an  operational  automatic 
activation  device  installed. 

^^Q6JS    General. 

No  person  may  conduct  a  parachute 
operation,  and  no  pilot  in  command  of 
an  aircraft  may  allow  a  parachute 
operation  to  be  conducted  from  an 
aircraft,  if  that  operation  creates  a 


hazard  to  air  traffic  or  to  persons  or 
property  on  the  surface. 

§106.7    Use  of  alcohol  and  drugs. 

No  person  may  conduct  a  peuachute 
operation,  and  no  pilot  in  command  of 
an  aircraft  may  allow  a  person  to 
conduct  a  parachute  operation  from  that 
aircraft,  if  that  person  is  or  appears  to 
be  imder  the  influence  of^ 

(a)  Alcohol,  or 

(b)  Any  drug  that  affects  that  person's 
faculties  in  any  way  contrary  to  safety. 

§105.9    Inspections. 

The  Administrator  may  inspect,  any 
parachute  operation  to  which  this  part 
applies  (including  inspections  at  the  site 
where  the  parachute  operation  is  being 
conducted]  to  determine  compliance 
with  the  regulations  of  this  part. 

Subpart  B— Operating  Rules 

§  105.13    Radio  equipment  and  use 
requirements. 

(a)  Except  when  otherwise  authorized 
by  air  traffic  control — 

(1)  No  person  may  conduct  a 
parachute  operation,  and  no  pilot  in 
command  of  an  aircraft  may  allow  a 
parachute  operation  to  be  conducted 
fit)m  that  aircraft,  in  or  into  controlled 
airspace  imless,  during  that  flight — 

(i)  The  aircraft  is  equipped  with  a 
functioning  two-way  radio 
communications  systsm  appropriate  to 
the  air  traffic  control  facilities  being 
used;  and 

(ii)  Radio  communications  have  been 
established  between  the  aircraft  and  the 
air  traffic  control  facility  having 
jurisdiction  over  the  affected  airspace  at 
least  5  minutes  before  the  parachute 
operation  begins.  The  pilot  in  command 
and  the  parachutists  on  that  flight  must 
have  established  radio  communications 
to  receive  information  regarding  air 
traffic  activity  in  the  vicinity  of  the 
parachute  operation. 

(2)  The  pilot  in  command  of  an 
aircraft  used  for  any  parachute 
operation  in  or  into  controlled  airspace 
must,  during  each  flight — 

(i)  Continuously  monitor  the 
appropriate  frequency  of  the  aircraft's 
radio  communications  system  from  the 
time  radio  communications  are  first 
established  between  the  aircraft  and  air 
traffic  control,  imtil  the  pilot  advises  air 
traffic  control  that  the  parachute 
operation  has  ended  for  that  flight;  and 

(ii)  Advise  air  traffic  control  when  the 
last  parachutist  or  object  leaves  the 
aircraft. 

(b)  If,  prior  to  receipt  of  a  required  air 
traffic  control  authorization,  or  during 
any  parachute  operation  in  or  into 
controlled  airspace  the  required  radio 
communications  system  is  or  becomes 


inoperative,  any  parachute  operation 
&x)m  the  aircraft  must  be  aborted. 

§106.15    Information  required  and  notice 
of  cancellation  or  postponement  of  a 
parachute  operation. 

(a)  Each  person  requesting  an 
authorization  under  sections  105.21(b) 
and  105.25(a)(2)  of  this  part  and  each 
person  submitting  a  notification  imder 
section  105.25(a)(3)  of  this  part  must 
include  the  following  information  (on 
an  individual  or  group  basis)  in  that 
request  or  notice: 

U)  The  date  and  time  the  parachute 
operation  will  begin. 

(2)  The  radius  of  the  drop  zone 
around  the  target  expressed  in  nautical 

miles. 

(3)  The  location  of  the  center  of  the 
drop  zone  in  relation  to — 

(i)  The  nearest  VOR  facility  in  terms 
of  the  VOR  radial  on  which  it  is  located 
and  its  distance  in  nautical  miles  from 
the  VOR  facility  when  that  facility  is  30 
nautical  miles  or  less  from  the  drop 
zone  target;  or 

(ii)  The  nearest  airport,  town,  or  city 
depicted  on  the  appropriate  Coast  and 
Geodetic  Survey  World  Aeronautical 
Chart  or  Sectional  Aeronautical  Chart, 
when  the  nearest  VOR  facility  is  more 
than  30  nautical  miles  from  the  drop 
zone  target. 

(4)  Each  altitude  above  mean  sea  level 
at  which  the  aircraft  will  be  operated 
when  parachutists  or  objects  exit  the 

aircraft. 

(5)  The  diu^tion  of  the  intended 
parachute  operation. 

(6)  The  name,  address,  and  telephone 
number  of  the  person  who  requests  the 
authorization  or  gives  notice  of  the 
parachute  operation. 

(7)  The  registration  number  of  the 
aircraft  to  be  used. 

(8)  The  radio  frequencies  appropriate 
to  the  air  traffic  control  facilities  to  be 
used,  if  required. 

(b)  Each  holder  of  a  certificate  of 
authorization  issued  imder  sections 
105.21(b)  and  105.25(b)  of  this  part  must 
present  that  certificate  for  inspection 
upon  the  request  of  the  Administrator  or 
any  Federal,  State,  or  local  official. 

(c)  Each  person  requesting  an 
authorization  under  sections  105.21(b) 
and  105.25(a)(2)  of  this  part  and  each 
person  submitting  a  notice  under 
section  105.25(a)(3)  of  this  part  must 
promptly  notify  the  air  traffic  control 
facility  having  jurisdiction  over  the 
affected  airspace  if  the  proposed  or 
scheduled  parachute  operation  is 
canceled  or  postponed. 

§  106.17    Flight  vtsibiltty  and  clearance 
from  cloud  requirements. 

No  person  may  conduct  a  parachute 
operation,  and  no  pilot  in  command  of 
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an  aircraft  may  allow  a  parachute 
operation  to  be  conducted  from  that 
aircraft — 


(a)  Into  or  through  a  cloud,  or 


(b)  When  the  flight  visibility  or  the 
distance  from  any  cloud  is  less  than  that 
prescribed  in  the  following  table: 


Altitude 

Flight  visibility 
(statute  miles) 

Distance  from  clouds 

1,200  feet  or  less  above  ttie  surface  regardless  of  the  MSL 

attitude. 
More  than  1,200  feet  atxive  Vne  surface  txjt  less  than  10,000 

feet  MSL. 
More  ttian  1,200  feet  above  the  surface  and  at  or  above 

10,000  feet  MSL. 

3 
3 
5 

500  feet  below,  1,000  feet  above,  2,000  feet  horizontal. 
500  feet  below,  l  ,000  feet  above,  2,000  feet  horizontal. 
1 ,000  feet  below.  1 .000  feet  above,  1  mile  horizontal. 

§  105.19    Parachuts  operations  betwwen 
sunset  and  sunrise. 

(a)  No  person  may  conduct  a 
parachute  operation,  and  no  pilot  in 
command  of  an  aircraft  may  allow  a 
person  to  conduct  a  parachute  operation 
from  an  aircraft  between  simset  and 
sunrise,  unless  the  person  or  object 
descending  from  the  aircraft  displays  a 
light  that  is  visible  for  at  least  3  statute 
miles  in  all  directions. 

(b)  Each  person  conducting  a 
parachute  drop  between  sunset  and 
sunrise  must  ensure  that  the  light 
required  by  paragraph  (a)  of  this  section 
is  displayed  from  the  time  that  the 
object  or  parachutist  exits  the  aircraft 
until  the  object  or  parachutist  reaches 
the  surface. 

§  105.21    Parachute  operations  over  or  into 
a  congested  area  or  an  opeivair  assembly 
of  persons. 

(a)  No  person  may  conduct  a 
parachute  operation,  and  no  pilot  in 
command  of  an  aircraft  may  allow  a 
parachute  operation  to  be  conducted 
from  that  aircraft,  over  or  into  a 
congested  area  of  a  city,  town,  or 
settlement,  or  an  open-air  assembly  of 
persons  unless  a  certificate  of 
authorization  for  that  parachute 
operation  has  been  issued  under  this 
section.  However,  a  parachutist  may 
drift  over  a  congested  area  or  an  open- 
air  assembly  of  persons  with  a  fully 
deployed  and  properly  functioning 
parachute  if  that  parachutist  is  at  a 
sufficient  altitude  to  avoid  creating  a 
hazard  to  persons  or  property  on  the 
surface. 

(b)  An  application  for  a  certificate  of 
authorization  issued  under  this  section 
must — 

(1)  Be  made  to  the  local  FSDO  in  a 
form  and  in  a  manner  prescribed  by  the 
Administrator,  and 

(2)  Contain  the  information  in  section 
105.15(a)  of  this  part. 

§  1 05.23    Parachute  operations  over  or 
onto  airports. 

No  person  may  conduct  a  parachute 
operation,  and  no  pilot  in  command  of 
an  aircraft  may  allow  a  parachute 


operation  to  be  conducted  from  that 
aircraft,  over  or  onto  any  airport 
unless — 

(a)  For  airports  with  an  of>erating 
control  tower: 

(1)  Prior  approval  has  been  obtained 
from  the  management  of  the  airport  to 
conduct  parachute  operations  over  or 
onto  that  airport. 

(2)  Approval  has  been  obtained  from 
the  control  tower  to  conduct  parachute 
operations  over  or  onto  that  airport. 

(3)  Two-way  radio  communications 
are  maintained  between  the  pilot  of  the 
furcraft  involved  in  the  parachute 
operation  and  the  control  tower  of  the 
airport  over  or  onto  which  the  parachute 
operation  is  being  conducted. 

(b)  For  airports  without  an  operating 
control  tower,  prior  approval  has  been 
obtained  from  the  management  of  the 
airport  to  conduct  parachute  operations 
over  or  onto  that  airport. 

(c)  A  parachutist  may  drift  over  that 
airport  with  a  fully  deployed  and 
properly  functioning  parachute  if  he  is 
at  least  2,000  feet  above  that  airport's 
traffic  pattern,  and  avoids  creating  a 
hazard  to  air  traffic  or  to  persons  and 
property  on  the  ground. 

S 1 05.25    Parachute  operations  in 
designated  airspace. 

(a)  No  person  may  conduct  a 
parachute  operation,  and  no  pilot  in 
command  of  an  aircraft  may  allow  a 
parachute  operation  to  be  conducted 
from  that  aircraft — 

(1)  Over  or  within  a  restricted  area  or 
prohibited  area  unless  the  controlling 
agency  of  the  area  concerned  has 
authorized  that  parachute  operation; 

(2)  Within  or  into  Class  A,  B,  C,  or  D 
airspace  area  without,  or  in  violation  of 
the  terms  of,  an  air  traffic  control 
authorization  issued  under  this  section; 

(3)  Except  as  provided  in  paragraph 
(c)  and  (d)  of  this  section,  within  or  into 
Class  E  orG  airspace  area  unless  the  air 
traffic  control  facility  having 
jurisdiction  over  the  affected  airspace  is 
notified  of  the  parachute  operation  no 
earlier  than  24  hours  before  or  no  later 
than  1  hour  before  the  parachute 
operation  begins. 


(b)  Each  request  for  a  parachute 
operation  authorization  or  notification 
required  under  this  section  must  be 
submitted  to  the  air  traffic  control 
facility  having  jurisdiction  over  the 
affected  airspace  and  must  include  the 
information  prescribed  by  section 
105.15(a)  of  this  part. 

(c)  For  the  purposes  of  paragraph 
(a)(3)  of  this  section,  air  traffic  control 
may  accept  a  written  notification  from 
an  organization  that  conducts  parachute 
operations  and  lists  the  scheduled  series 
of  parachute  operations  to  be  conducted 
over  a  stated  period  of  time  not  longer 
than  12  calendar  months.  The 
notification  must  contain  the 
information  prescribed  by  section 
105.15(a)  of  this  part,  identify  the 
responsible  persons  associated  with  that 
parachute  operation,  and  be  submitted 
at  least  15  days,  but  not  more  than  30 
days,  before  the  parachute  operation 
begins.  Air  traffic  control  may  revoke 
the  acceptance  of  the  notification  for 
any  failure  of  the  organization 
conducting  the  parachute  operations  to 
comply  with  its  terms. 

(d)  Paragraph  (a)(3)  of  this  section 
does  not  apply  to  a  parachute  operation 
conducted  by  a  member  of  an  ^jmed 
Force  within  a  restricted  area  that 
extends  upward  from  the  surface  when 
that  area  is  under  the  control  of  an 
Armed  Force. 

106.27    Accident  reporting  requirements. 

The  FAA  must  be  notified  within  48 
hours  of  any  parachute  operation 
resulting  in  a  serious  or  fatal  injury  to 
a  parachutist  by — 

(a)  Each  parachutist  involved  in  the 
accident,  or 

(b)  the  pilot  of  the  aircraft,  or 

(c)  The  drop  zone  owner  or  operator. 

Subpart  C— Parachute  Equipment  and 
Packing 

§106.41    Applicability. 

This  subpart  prescribes  rules 
governing  parachute  equipment  used  in 
civil  parachute  operations. 
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§106.43    UMOfsingle-hamMcdual- 
paradiuta  syatems. 

No  person  may  conduct  a  parachute 
operation  using  a  single-harness,  dual- 
paiachute  system,  and  no  pilot  in 
command  of  an  aircraft  may  allow  any 
person  to  conduct  a  parachute  operation 
from  that  aircraft  using  a  single-harness, 
dual-parachute  system,  unless  that 
system  has  at  least  one  main  parachute, 
one  approved  reserve  parachute,  and 
one  approved  single  person  harness  and 
container  that  are  packed  as  follows: 

(a)  The  main  parachute  must  have 
been  packed  vdthin  120  days  before  the 
date  of  its  use  by  a  certificated 
parachute  rigger,  the  person  making  the 
next  jump  with  that  parachute,  or  a  non- 
certificated  person  under  the  direct 
supervision  of  a  certificated  parachute 
riMer. 

(b)  The  reserve  parachute  must  have 
been  packed  by  a  certificated  parachute 
rigger — 

(1)  Within  120  days  before  the  date  of 
its  use,  if  its  canopy,  shroud,  and 
harness  are  composed  exclusively  of 
nylon,  rayon,  or  similar  synthetic  fiber 
or  material  that  is  substantially  resistant 
to  damage  from  mold,  mildew,  or  other 
fungi,  and  other  rotting  agents 
propagated  in  a  moist  environment;  or 

(2)  Within  60  days  before  the  date  of 
its  use,  if  it  is  composed  of  any  amount 
of  silk,  pongee,  or  other  natviral  fiber,  or 
material  not  specified  in  paragraph 
(b)(1)  of  this  section. 

(3)  If  installed,  the  automatic 
activation  device  must  be  maintained  in 
accordance  with  manufacturer 
instructions  for  that  automatic 
activation  device. 

§105.45    Use  Of  taiKlem  parachut* 


(a)  No  person  may  conduct  a 
parachute  operation  using  a  tandem 
parachute  system,  and  no  pilot  in 
command  of  an  aircraft  may  allow  any 
person  to  conduct  a  parachute  operation 
from  that  aircraft  using  a  tandem 
parachute  system,  imless — 

(1)  One  of  the  parachutists  using  the 
tandem  parachute  system  is  the 
parachutist  in  command,  and  meets  the 
following  requirements: 

(i)  Has  a  minimmn  of  3  years  of 
experience  in  parachuting,  and  must 
provide  documentation  that  the 
parachutist 

(ii)  Has  completed  a  minimvun  of  500 
freefall  parachute  jumps,  at  least  300  of 
which  were  completed  using  a  ram-air 
parachute,  and 

(iii)  Holds  an  expert  parachute  license 
issued  by  an  organization  recognized  by 
the  FAA.  and 

(iv)  Has  successfully  completed  a 
tandem  instructor  course  given  by  the 


manufacturer  of  the  tandem  parachute 
equipment  used  in  the  parachute 
operation  or  a  course  acceptable  to  the 
Administrator. 

(v)  Has  been  certified  by  the 
appropriate  parachute  manufacturer  or 
tandem  course  provider  as  being 
properly  trained  on  the  use  of  the 
specific  tandem  parachute  system  to  be 
used. 

(2)  The  person  acting  as  parachutist  in 
command: 

(i)  Has  briefed  the  passenger 
parachutist  before  boarding  the  aircraft. 
The  briefing  must  include  the 
procediues  to  be  used  in  case  of  an 
emergency  with  the  aircraft  or  after 
exiting  the  aircraft,  while  preparing  to 
exit  and  exiting  the  aircraft,  freefall, 
operating  the  parachute  after  freefall. 
landing  approach,  and  landing. 

(ii)  Uses  the  harness  position 
prescribed  by  the  manufacturer  of  the 
tandem  parachute  equipment. 

(b)  No  person  may  make  a  parachute 
jump  with  a  tandem  parachute  system 
unless — 

(1)  The  main  parachute  has  been 
packed  by  a  certificated  parachute 
rigger,  the  parachutist  in  command 
making  the  next  jump  with  that 
parachute,  or  a  person  under  the  direct 
supervision  of  a  certificated  parachute 
rigger. 

(2)  The  reserve  parachute  has  been 
packed  by  a  certificated  parachute  rigger 
in  accordance  with  section  105.43(b)  of 
this  part. 

(3)  The  tandem  parachute  system 
contains  an  operational  automatic 
activation  device  for  the  reserve 
parachute,  approved  by  the 
manufacturer  of  that  tandem  parachute 
system. 

(i)  The  automatic  activation  device 
must  be  maintained  in  accordance  with 
manufactiuer  instructions  for  that 
automatic  activation  device. 

(ii)  (Reserved] 

(4)  The  passenger  parachutist  is 
provided  with  a  manual  main  parachute 
activation  device  and  instructed  on  the 
use  of  that  device,  if  required  by  the 
owner/operator. 

(5)  The  main  parachute  is  equipped 
with  a  single-point  release  system. 

(6)  The  reserve  parachute  meets 
Technical  Standard  Order  C23 
specifications. 

§106.47    Use  Of  Static  lines. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  person  may 
conduct  a  parachute  operation  using  a 
static  line  attached  to  the  aircraft  and 
the  main  parachute  unless  an  assist 
device,  described  and  attached  as 
follows,  is  used  to  aid  the  pilot  chute  in 
performing  its  function,  or,  if  no  pilot 


chute  is  used,  to  aid  in  the  direct 
deployment  of  the  main  parachute 
canopy.  The  assist  device  must — 

(1)  Be  long  enough  to  allow  the  main 
parachute  container  to  open  before  a 
load  is  placed  on  the  device. 

(2)  Have  a  static  load  strength  of— 
(i)  At  least  28  pounds  but  not  more 

than  160  pounds  if  it  is  used  to  aid  the 
pilot  chute  in  performing  its  function;  or 

(ii)  At  least  56  pounds  but  not  more 
than  320  pounds  if  it  is  used  to  aid  in 
the  direct  deployment  of  the  main 
parachute  canopy;  and 

(3)  Be  attached  as  follows: 

(i)  At  one  end,  to  the  static  line  above 
the  static-line  pins  or,  if  static-line  pins 
are  not  used,  above  the  static-line  ties  to 
the  parachute  cone. 

(ii)  At  the  other  end,  to  the  pilot  chute 
apex,  bridle  cord,  or  bridle  loop.  or.  if 
no  pilot  chute  is  used,  to  the  main 
parachute  canopy. 

(b)  No  person  may  attach  an  assist 
device  required  by  paragraph  (a)  of  this 
section  to  any  main  parachute  unless 
that  person  is  a  certificated  parachute 
rigger  or  that  person  makes  the  next 
parachute  jimip  with  that  parachute. 

(c)  An  assist  device  is  not  required  for 
parachute  operations  using  direct- 
deployed,  ram-air  parachutes. 

§105.49    Foreign  parachutists  and 
equipment 

(a)  No  person  may  conduct  a 
parachute  operation,  and  no  pilot  in 
command  of  an  aircraft  may  allow  a 
parachute  operation  to  be  conducted 
fit)m  that  aircraft  with  a  non-TSO*d 
foreign  parachute  system  unless — 

(1)  The  parachute  system  is  worn  by 
a  foreign  parachutist  who  is  the  owner 
or  agent  of  that  system. 

(2)  The  parachute  system  is  of  a  single 
harness  dual  parachute  type. 

(3)  The  parachute  system  meets  the 
civil  aviation  authority  requirements  of 
the  foreign  parachutists  country. 

(4)  All  foreign  non-TSO'd  parachutes 
deployed  by  a  foreign  parachutist 
during  a  parachute  operation  conducted 
under  this  section  shall  be  packed  as 
follows — 

(a)  The  main  parachute  must  be 
packed  by  the  foreign  parachutist 
making  the  next  parachute  jump  with 
that  parachute,  or  a  certificated 
parachute  rigger. 

(b)  The  reserve  parachute  must  be 
packed  in  accordance  with  the  forei^ 
parachutists  civil  aviation  authority 
requirements,  by  a  certificated 
parachute  rigger,  or  any  other  person 
acceptable  to  the  administrator. 
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PART  119-CERTIFICATION:  AIR 
CARRIERS  AND  COMMERCIAL 
OPERATORS 

7.  The  authority  citation  for  part  119 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1153. 40101, 
40102.  40103.  44105,  44106,  44111,  44701- 
44717,  44722,  44901,  44903,  44904,  44906, 
44912,  44914,  44936,  44938,  46103,  46105. 


8.  Section  119.1  is  amended  by 
revising  paragraph  (e)(6)  to  read  as 
follows: 

§119.1    Applicability. 


(e)  *  *  * 

(6)  Nonstop  flights  conducted  within 
a  25-statute-mile  radius  of  the  airport  of 
takeoff  carrying  persons  or  objects  for 


the  piupose  of  conducting  intentional 
parachute  operations. 

***** 

Issued  in  Washington,  DC.  on  April  2. 
1999. 

Richard  V.  Powell, 

Acting  Program  Director.  Air  Traffic  Airspace 
Management  Program. 
L.  Nicholas  Lacey, 
Director,  Flight  Standards  Service. 
[FR  Doc.  99-8753  Filed  4-12-99;  8:45  am) 
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Proclamatioii  7181  of  April  9,  1999 

Pan  American  Day  and  Pan  American  Week,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Inspired  by  the  powerful  words  of  Thomas  Jefferson,  the  courageous  military 
tactics  of  Jose  de  San  Martin,  and  the  revolutionary  spirit  of  Simon  Bolivar 
and  many  other  leaders,  the  peoples  of  the  Americas  forged  their  nations 
with  a  profound  respect  for  liberty  and  justice.  Today,  a  devotion  to  demo- 
cratic ideals  unifies  the  countries  in  our  hemisphere.  The  strengthening 
of  democratic  institutions  and  practices  throughout  the  Americas  reflects 
our  enduring  commitment  to  human  rights,  firee  and  fair  elections,  and 
the  rule  of  law.  The  expansion  of  open  markets  illustrates  our  determination 
to  achieve  sustainable  economic  growth.  At  the  dawn  of  a  new  milletmium, 
we  must  work  with  a  renewed  spirit  of  cooperation  to  meet  the  challenges 
of  our  future  and  fulfill  the  destiny  of  our  r^ion. 

In  strengthening  the  ties  that  bind  our  nations  together,  we  reaffirm  our 
shared  commitment  to  democracy  and  to  the  security  of  our  hemisphere. 
Last  April,  the  democratically  elected  leaders  of  our  hemisphere  met  in 
Santiago,  Chile,  for  the  second  Summit  of  the  Americas.  Building  on  the 
foundation  laid  at  the  Miami  Summit  in  1994,  we  developed  an  action 
plan  for  the  future.  Our  strategy  includes  concrete  methods  to  strengthen 
democracy,  protect  human  rights,  increase  access  to  education,  expand  free 
and  fair  trade,  and  reduce  corruption. 

Thanks  in  part  to  the  strong  bonds  between  the  nations  of  the  Americas, 
our  region  has  achieved  an  unprecedented  era  of  peace  and  stability.  As 
one  of  the  world's  oldest  regional  alliances,  the  Organization  of  American 
States  has  served  as  a  guiding  institution  in  that  endeavor.  Through  several 
vital  initiatives,  it  has  worked  to  foster  multilateral  cooperation,  to  bolster 
hemispheric  security,  to  resolve  regional  disputes,  and  to  combat  corruption, 
drug  trafficking,  and  international  terrorism.  Our  community  of  democracies 
also  encouraged  the  governments  of  Peru  and  Ecuador  to  sign  an  historic 
Peace  Accord  last  October  that  finally  put  their  longstanding  border  dispute 
to  an  end. 

As  we  look  to  our  common  future,  we  must  not  foiget  that  our  vision 
for  the  Western  Hemisphere  also  includes  Cuba,  whose  citizens  must  be 
allowed  the  fruits  of  liberty  and  the  rewards  of  integration.  We  must  also 
remember  that  our  commitment  to  closer  cooperation  becomes  especially 
important  in  times  of  tragedy.  As  hundreds  of  thousands  of  people  across 
the  Americas  work  to  rebuild  their  homes  and  their  lives  in  the  aftermath 
of  Hurricane  Mitch  and  the  earthquake  in  Colombia,  we  must  be  there 
to  lend  a  helping  hand  and  to  provide  the  tools  necessary  to  revitalize 
the  economies  of  our  neighbors  and  help  renew  their  communities.  United 
by  a  proud  history  and  a  shared  interest  in  deepening  political,  cultural, 
and  economic  ties,  the  democracies  of  our  hemisphere  can  serve  as  a  beacon 
of  peace  and  prosperity  for  citizens  around  the  world. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Wednesday,  April  14, 
1999,  as  Pan  American  Day  and  April  11  through  April  17,  1999,  as  Pan 
American  Week.  I  luge  the  Governors  of  the  50  States,  the  Governor  of 
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the  Commonwealth  of  Puerto  Rico,  and  the  officials  of  other  areas  under 
the  flag  of  the  United  States  to  honor  these  observances  with  appropriate 
ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine,  and  of 
the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twenty-third. 
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The  President 


Proclamation  7182  of  April  9,  1999 

National  Former  Prisoner  of  War  Recognition  Day,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

"We  are  honored  to  have  had  the  opportunity  to  serve  our  country  .  .  .  ." 
With  these  simple  words.  Navy  Commander  Jeremiah  Denton,  released  in 
1973  from  North  Vietnam  with  his  companions  after  the  longest  wartime 
captivity  of  any  group  of  Americans  in  our  history,  summed  up  the  courage, 
selflessness,  and  indomitable  spirit  of  generations  of  American  prisoners 
of  war. 

For  more  than  two  centuries,  Americans  have  risked  and  lost  their  own 
freedom  to  defend  democracy,  preserve  America's  liberty  and  values,  and 
protect  our  national  interests  around  the  world.  In  Andersonville  or  along 
the  Yalu  River,  confined  in  Nazi  stalags  or  enduring  torture  in  the  Hanoi 
Hilton,  our  prisoners  of  war  have  set  an  extraordinary  example  of  valor, 
patriotism,  and  devotion  to  duty  in  the  face  of  enormous  hardship  and 
adversity.  The  somber  black  and  white  POW/MIA  flag  serves  as  a  reminder 
of  their  sacrifice  and  symbolizes  our  Nation's  deep  concern  for  and  steadfast 
commitment  to  these  brave  Americans  and  their  families. 

But,  however  dark  and  trying  the  ordeal  for  our  prisoners  of  war,  their 
sacrifices  did  indeed  serve  a  grand  purpose.  Inspired  by  their  bravery  in 
captivity,  our  Nation  has  been  resolute  in  its  defense  of  liberty.  And,  because 
of  their  sacrifice,  the  United  States  today  is  strong,  free,  and  prosperous, 
looking  forward  to  a  future  of  limitless  possibility. 

Today  we  pay  special  tribute  to  our  Nation's  former  prisoners  of  war  and 
their  families  and  express  our  heartfelt  gratitude  for  their  many  sacrifices. 
They  have  embodied  the  ideals  of  a  strong  people  and  a  free  Nation.  They 
have  represented  America  at  its  best,  and  they  have  served  a  grateful  Nation 
with  honor,  dignity,  and  distinction.  As  we  honor  them,  let  us  also  keep 
foremost  in  our  thoughts  and  prayers  Staff  Sergeant  Andrew  Ramirez.  Staff 
Sergeant  Christopher  Stone,  and  Specialist  Steven  Gonzales  of  the  United 
States  Army  as  they  endure  unjust  captivity  in  Yugoslavia  and  as  we  work 
for  their  safety  and  swift  release. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  9,  1999,  as  National 
Former  Prisoner  of  War  Recognition  Day.  I  call  upon  all  Americans  to 
join  me  in  remembering  former  American  prisoners  of  war  who  suffered 
the  hardships  of  enemy  captivity.  I  also  call  upon  Federal,  State,  and  local 
government  officials  and  private  organizations  to  observe  this  day  with 
appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine,  and  of 
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the  Independence  of  the  United  States  of  America  the  two  hundred  and 
twenty-third. 
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863 17545 

33  CFR 

100 16348,  16812,  16813 

117 ...16350,  16641,17101 

165 16348,  16641,  16642, 

17439 
Propossd  RuIm: 

117 17134 

154 17222 

175 .15709 

177 15709 

179 ...15709 

181 15709 

183 15709 

36  CFR 

Propossd  RuIm: 

1 17293 

2 '. 17293 

3 17293 

4 17293 

5 17293 

6 17293 

7 ~ 17293 

39  CFR 

111 16814.17102 

40  CFR 

52 15688, 15922.  17102. 

17545.17548.17551.17982 

62 17219 

63 1 7460,  1 7555 

81 17551 

90 16526 

180 16840.  16843,  16850. 

16856,  17565 

261 16643 

300 15926,  16351 

Propossd  RuIm: 

52 15711,  15949,  16659, 

17136,  17589,  17592,  17593, 
17990 

63 17465 

70 16659 

81 17593 

82 16373 

112 17227 

180 16874 

185 16874 

186 16874 

300 17593 

41  CFR 

Oh.  301 16352 


60-250 *. 15690 

60-999 15690 

302-11 17105 

43  CFR 

Propossd  RuIm: 

3100 17598 

3106 17596 

3130 „ 17598 

3160 17598 

44  CFR 

65 17567.17569 

67 17571 

Propossd  RuIm: 

67 17598 

4SCFR 

260 17720 

261 17720 

262 17720 

263 17720 

264 17720 

265 17720 

1611 17108 

Propossd  RuIm; 

1635 16383 

2522 17302 

2525 17302 

2526 17302 

2527 17302 

2528 „ 17302 

2529 17302 

46  CFR 

Propossd  RuIm; 

10 15709 

15 ....>.... 15709 

24 15709 

25 15709 

26 15709 

28 15709 

70 15709 

169 15709 

175 15709 

47  CFR 

69 16353 

73 17108 

Propossd  RuIsk 

0. 16388 

1 16661 

2 16687 

25 16880,16687 

69  16389 

73  ...........757^2*15713 

15715.  16388.  16396. 17137, 

17138.  17139,  17140. 17141, 

17142.  17143 

76 16388 

48  CFR 

701 - 16647 

703 16647 

715 16647 

731 .16647 

752 16647 

909 16649 

970 16649 

1333 16651 

1533 17109 

1552 17109 

Propossd  RuIm; 

1833 17603 

49  CFR 

195 15926 
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ill 


533 16860 

571 16358 

581 16359 

PrepoMd  RuIm: 

171 16882 

177 16882 

178 ~ 16882 

180 


192 16882, 16885 

195 ......16882. 16885 

578 16690 

61 1 1 7082 

SOCFR 

17 15691.17110 

229 17292 


600 16862 

648 15704. 16361,  16362 

660 16862,  17125 

679 16361.  16362,  16654, 

17126 
PropoMd  RuIm: 

17 16397.16890 

20 17308 


32 17992 

223 16396.  16397 

224 16397 

226 16397 

600 16414 

648 16417.16891 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  13.  1999 

AGRICULTURE 

DEPARTMENT 

Farm  Servic*  Agency 

Special  programs: 
Dairy  indemnity  payment 
program;  pufalMied  4-13- 
99 

COMMERCE  DEPARTMENT 

Export  Administration 

Bureau 

Export  licensing: 
Organization  of  American 
States  (OAS)  model 
reguiaUons  for  control  of 
irttemational  movement  of 
firearms,  their  parts  and 
compor>ents  and 
amn)unition;  put)lished  4- 
13-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Reporting  and  recordlteeping 
burden  reduction; 
publshed  2-12-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Offico 

Permanent  program  and 
abandoned  mine  larvj 
reclamation  plan 
submissior^: 

Maryland;  published  4-13-99 
Ohio;  published  4-13-99 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Servioa 
Immigration: 
Personal  service  involving 
notices  of  intention  to 
fine;  addition  of 
commercial  delivery 
service;  published  4-13-99 

JUSTICE  DEPARTMENT 

Privacy  Act: 
Systems  of  records; 
published  4-13-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorlhiness  directives: 
Eurocopter  France; 
published  3-9-99 

UNITED  STATES 
INFORMATION  AGENCY 

Exchange  visitor  program: 


Short-term  scholars; 
participation  in  seminars, 
workshops,  conferences, 
study  tours,  and  other 
similar  educational  and 
professional  activities; 
published  4-13-99 

Summer  travel/work 
programs;  published  4-13- 
99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inapaction  Sarvlos 
Exportation  and  importation  of 
animals  and  animal 
products: 

Rinderpest  and  foot-and- 
mouth  disease,  etc.; 
disease  status  change — 
South  Africa;  comments 
due  by  4-19-99; 
published  2-17-99 
AGRICULTURE 
DEPARTMENT 
Coopsrativa  Stats  Rssearch, 
Education,  and  Exienaion 
Sarvica 
Grants: 
Special  Research  Program; 
comments  due  by  4-23- 
99;  published  3-24-99 
COMMERCE  DEPARTMENT 
Natioftai  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Marine  and  anadronxxjs 
species- 
West  coast  Chinook 
salmon;  comments  due 
by  4-23-99;  published 
3-24-99 
Rshery  consen/ation  and 
maruigement 
Alaska;  fisheries  of 
Exclusive  Ecorxxnk: 
Zone— 

Pacifk:  cod;  comments 
due  by  4-20-99; 
published  4-5-99 
Caribbean,  Gulf,  and  South 
Attantic  fisheries- 
Gulf  of  Mexkx)  reef  fish; 
comments  due  by  4-19- 
99;  published  3-5-99 
South  Atlantic  Region; 
Sustainable  Fisheries 
Act  provisions; 
compliance;  comments 
due  by  4-19-99; 
pubHshed  2-18-99 
West  Coast  states  and 
Western  Padflc 
fisheries- 
West  Coast  salmon; 
comments  due  by  4-22- 
99;  published  4-8-99 


West  Coast  States  and 

Westem  Padfk: 

fisheries— 

Padfk:  Coast  grourxlflsh; 
comments  due  by  4-22- 
99;  published  4-7-99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Foreign  futures  arKi  options 

transactions: 

Access  to  electronk:  boards 
of  trade;  automated 
trading  systems  use; 
comments  due  by  4-23- 
99;  published  3-24-99 

Access  to  electronic  boards 
of  trade;  automated 
tradirig  systems  use; 
correction;  comments  due 
by  4-23-99;  published  4-9- 
99 
DEFENSE  DEPARTMENT 
Federal  AcquisHkxi  Regulation 

(FAR): 

Contractor  liability  for  toss  of 
and/or  damages  to 
househoM  goods; 
■comments  due  by  4-19- 
99;  published  2-16-99 

ENERGY  DEPARTMENT 

Acquisition  regulations: 
Costs  associated  with 
whistiebtower  acttons; 
comments  due  by  4-23- 
99;  published  3-24-99 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
(Natural  Gas  Polk^  Act: 
Interstate  natural  gas 
pipelines — 

Transportation  services 
regulation;  comments 
due  by  4-22-99; 
published  12-30-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection.— 
Ozone-depleting 
substances;  substitutes 
list;  comments  due  by 
4-19-99;  published  2-18- 
99 
Ozone-depleting 
substances;  substitutes 
list  comments  due  by 
4-19-99;  published  2-18- 
99 
Air  programs;  approval  and 
promulgatton;  State  plans 
for  designated  facilities  and 
pollutants: 

Oklahoma;  comments  due 
by  4-19-99;  published  3- 
19-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 


Callfomia;  comments  due  by 
4-19-99;  published  3-18- 
99 
California  and  Arizona; 
comments  due  by  4-19- 
99;  pubUshed  3-18-99 
Delaware;  comments  due  by 
4-21-99;  published  3-22- 
99 
Illinois;  comments  due  by  4- 
19-99;  published  3-18-99 
Iowa;  comments  due  by  4- 
19-99;  published  3-18-99 
Air  quality  planning  purposes; 
designatton  of  areas: 
Califomia;  comments  due  by 
4-19-99;  published  3-18- 
99 
Missouri  and  Illinois; 
comments  due  by  4-19- 
99;  published  3-18-99 
Pesttckles;  tolerarKes  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
CInnamaklehyde;  conwnents 
due  by  4-19-99;  published 
2-17-99 
Fenbuconazole;  comments 
due  by  4-19-99;  published 
2-17-99 
Fbrmk:  ackj;  comments  due 
by  4-23-99;  published  2- 
22-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plaf>— 

National  priorities  list 
update;  comments  due 
by  4-19-99;  pubHshed 
2-16-99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Practice  and  procedure: 
Regulatory  fees  (1999  FY); 
assessment  arxl 
collection;  comments  due 
by  4-19-99;  published  4-6- 
99 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Regulatory  streamlining  and 
updating;  20  CFR  parts, 
proposed  removal; 
comments  due  by  4-19-99; 
published  2-18-99 
Correction;  comments  due 
by  4-19-99;  published  3-2- 
99 
FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Bigibility;  expanston  and 
continuation;  comments 
due  by  4-22-99;  published 
3-23-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisltton  Regulation 
(FAR): 
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Cootractor  litibility  for  loss  of 
and/or  damages  to 
household  goods; 
comments  due  by  4-19- 
99;  published  2-16-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers— 
Phosphorous  acid,  cyciic 
neopentanetetrayt 
bi8(2,6-dl-tert-butyl-4- 
mettiylphenyl)ester; 
comments  due  by  4-19- 
99;  published  3-19-99 
Medical  devices: 
Menstrual  tampons  labeling; 
absorbency  ranges; 
comments  due  by  4-21- 
99;  published  1-21-99 

HOUSINQ  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 

Capital  Fund  Negotiated 
Rulemaidng  Advisory 
Committee;  intent  to 
establish  and  meeting; 
comments  due  by  4-19- 
99;  published  3-19-99 

Public  housing  agency 
plans;  comments  due  by 
4-19-99;  published  2-18- 
99 
Public  and  Indian  IHousing: 

Section  8  Housing 
Certificate  Fund  Rule 
Negotiated  Rulemaidng 
Committee;  intent  to 
establish  and  meeting; 
comments  due  by  4-19- 
99;  published  3-19-99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Swvioe 

Endangered  arxl  threatened 
species: 
Mountain  plover;  comments 

due  by  4-19-99;  published 

2-16-99 
Tinian  nrxxiarch;  witfidrawn; 

conrvnents  due  by  4-23- 

99;  published  2-22-99 

INTERIOR  DEPARTMENT 

Minerals  Management 

Service 

Outer  Continental  St>elf;  oil, 
gas,  and  sulphur  operations: 
Coastal  zone  consistency 
review  of  exploration 
plans  arKJ  development 
and  production  plans; 
comments  due  by  4-19- 
99;  published  2-17-99 

Royalty  managen>ent: 
Federal  marginal  properties; 
accounting  arnj  auditing 
relief;  comments  due  by 


4-21-99;  published  3-22- 
99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Offlee 

Federal  and  Indian  l€uxls 

programs: 

Indian  lands;  definition 
clarification;  comnr)ents 
due  by  4-20-99;  published 
2-19-99 

JUSTICE  DEPARTMENT 
bnmlgration  and 
Naturalization  Servica 

Monimmlgrant  classes: 
Visa  exemption  for  British 
Virgin  Islands  nationals 
entering  U.S.  ttirough  St 
Thomas,  U.S.  Virgin 
Islcmds;  comnrwnts  due  by 
4-19-99;  published  2-16- 
99 
United  ftations  Convention 
Against  Torhjre  and  Otfier 
Cmel,  Inhuman,  or 
Degrading  Treatment  or 
Punishment;  implennentation: 
Protection  from  torture; 
daim  procedures; 
comments  due  by  4-20- 
99;  published  2-19-99 

JUSTICE  DEPARTMENT 

Pam  Lychner  Sexual  Offender 
TrEKddng  and  Identification 
Act  of  1996;  implementation: 
National  Sex  Offender 
Registry;  operation  and 
notification  requirements; 
comments  due  by  4-19- 
99;  published  2-16-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Contractor  liability  for  loss  of 
and/or  damages  to 
houseix>ld  goods; 
comn>ents  due  by  4-19- 
99;  published  2-16-99 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Over-order  price  regulations: 
Compact  over-order  price 

regulations— 

Ruid  mili(  distributions  in 
six  New  Ef)giand  States 
during  1998-1999 
contiact  year, 
exemption;  hearing; 
comments  due  by  4-21- 
99;  published  3-15-99 

TRANSPORTATION 
DEPARTMENT 

Coast  Quard 

Ports  and  watenways  safety: 
Santa  Bart>ara  Ciiannel,  CA; 
safety  zone;  comments 
due  by  4-19-99;  published 
2-18-99 


Regulatory  Rexibility  Act 
Small  entities;  economic 
impact  comments  due  by 
4-19-99;  published  1-19- 
99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvortiiiness  directives: 
Agusta,  S.p.A.;  comments 

due  by  4-19-99;  put>lished 

2-16-99 
Bell  Helicopter  Textixm,  Inc.; 

comments  due  by  4-19- 

99;  published  2-17-99 
Boeing;  comnrwnts  due  by 

4-19-99;  published  2-17- 

99 
Empresa  Brasileira  de 

Aeror«utica  S.A.; 

comments  due  t>y  4-22- 

99;  published  3-23-99 
Piiatus  Aircraft  Ltd.; 

comments  due  by  4-23- 

99;  published  3-23-99 

Pratt  &  Whitr>ey;  comments 

due  by  4-22-99;  published 

3-23-99 
Siltorslcy;  comments  due  by 

4-19-99;  published  2-16- 

99 
Class  0  and  Class  E 
airspace;  comn>ents  due  by 
4-20-99;  published  3-3-99 

Class  D  and  Class  E 

airspace;  correction; 

comments  due  by  4-20-99; 

published  3-9-99 
Class  E  airspace;  convnents 

due  by  4-19-99;  published 

3-5-99 
Class  E  airspace;  correction; 

comments  due  by  4-20-99; 

published  3-9-99 
VOR  Federal  ainways; 

comments  due  by  4-22-99; 

published  3-8-99 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Motor  carrier  safety  standards: 
Inspection,  repair,  and 
maintenance— 
Intermodal  container 
chassis  and  trailers; 
convnents  due  by  4-19- 
99;  published  2-17-99 

TRANSPORTATION 
DEPARTMENT 
Federal  TransK 
Administration 

Buy  America  requirements; 
certification  procedures: 
Corrections  to  inadvertent 

errors  in  certifications 

after  bid  opening; 

comments  due  by  4-19- 

99;  published  2-18-99 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Anttiropomorphic  test  devices: 
Occupant  crash  protection— 
12-month-oid  infant  crash 
test  dummy;  comments 
due  by  4-22-99; 
published  3-8-99 
Motor  Vehicle  Safety 
Standards: 

Child  restraint  systems — 
Standardized  child 
restraint  anchorage 
systems  independent  of 
seat  belts;  comments 
due  by  4-19-99; 
published  3-5-99 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
('Hazardous  liquid 
tiansportation — 
Uquefied  compressed 
gases;  tiansportation 
and  unloading; 
comments  due  by  4-21- 
99;  published  3-22-99 

TRANSPORTATION 
DEPARTMENT 
Transportation  Statistics 
Bureau 

ICC  Termination  Act; 
implementation: 
Motor  carriers  of  property 
and  household  goods; 
reporting  requirements; 
comments  due  by  4-22- 
99;  published  3-23-99 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 
Capital  gains;  instalin>ent 
sales  of  depreciable  real 
property;  unrecaptured 
section  1250  gain; 
comments  due  by  4-22- 
99;  published  1-22-99 
Qualified  education  loans, 
interest  deduction; 
comments  due  by  4-21- 
99;  published  1-21-99 

Procedure  and  administration: 
Rling  of  notice  of  lien; 
notice  and  opportunity  for 
hearing;  cross  reference; 
comments  due  by  4-22- 
99;  published  1-22-99 
L^vy;  notice  and  opportunity 
for  hearing;  cross 
reference;  comments  due 
by  4-22-99;  published  1- 
22-99 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
put)lic  bills  from  the  cunent 


VI 
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session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Ijiws 
Update  Service)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  httpV/ 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fomi  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington,  DC  20402 


(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  fWtpJ/ 
www.access.gpo.gov/nara/ 
index.html.  Some  taws  may 
not  yet  be  available. 

H.R.  171/P.L  106-18 

To  authorize  appropriations  for 

the  Coastal  Heritage  Trail 

Route  in  New  Jersey,  and  for 

other  purposes.  (Apr.  8,  1999; 

113  Stat.  28) 

H.R.  705ff>.L  106-19 

To  make  technical  corrections 

with  respect  to  the  monthly 


reports  submitted  by  the 
Postmaster  General  on  official 
mail  of  the  House  of 
Representatives.  (Apr.  8, 
1999;  113  Stat.  29) 
Last  List  April  8,  1999. 

Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  sen/ice  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 


listproeOluelcy.fed.gov  with 
the  text  message: 

•ubecrtbe  PUBLAWS4.  Your 
Name. 


This  senhce  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  tiirough  this 
sennce.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
tills  address. 


The  authentic  text  behind  the  newa . . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


Monday,  faouary  13, 1997 
Volunw  33 — NumtMr  2 
Paga7-4a 


The  Weekly  Compilation  canies  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarteriy. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders.  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  pubMc  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  g.raphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $555.  or  $607  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  S8.00  for  each  issue,  or 
$8.00  for  each  group  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  A41  prices  include  regular  domestic 

ostage  and  handling.  International  customers  please  add  25%  for  ■ 
-oreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  64  FR  12345.* 
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Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 
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WASHINGTON,  DC 
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WHERE:  Office  of  the  Federal  Register 

Conference  Room 
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Washington.  DC 

(3  blocks  north  of  Union  Station  Metro) 
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Ciba  Specialty  Chemicals  Corp.,  18429 

Forest  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  18398-18399 
Environmental  statements;  notice  of  intent: 

Umpqua  National  Forest,  OR.  18399-18400 

White  River  National  Forest,  CO;  correction,  18401 
Meetings: 

Eastern  Washington  Cascades  Provincisd  Advisory 
Committee  and  Yakima  Provincial  Advisory 
Committee,  18401 

Forestry  Research  Advisory  Council,  18401 

General  Services  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Chattanooga,  TN;  volunteer  army  anmnmition  plant; 
disposal.  18428-18429 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Indian  Health  Service 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Health  Resources  and  Services  Administration,  18429 

Housing  and  Urban  Development  Department 

RULES 

Fair  housing: 
Complaint  processing;  plain  language  revision  and 
reorganization,  18537-18541 

Indian  Affairs  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Skull  Valley  Indian  Reservation.  UT;  private  fuel  storage 
installation.  18451-18452 

Indian  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Health  professions  recruitment  program.  18429-18432 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 
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NOTICES 
Privacy  Act: 
Systems  of  records,  18434-18440 

International  Development  Cooperation  Agency 

RULES 

Acquisition  regulations: 
Miscellaneous  amendments;  correction,  18481 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Lamb  meat  from — 
Canada  and  Mexico,  18448-18449 

Justice  Department 

See  National  Institute  of  Justice 

Labor  Department 

See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Skull  Valley  Indian  Reservation,  UT;  fuel  storage 
installation,  18451-18452 

Legal  Services  Corporation 

RULES 

Legal  assistance  eligibility: 
Maximum  income  levels 
Correction.  18372 

■Maritime  Administration 

NOTICES 

Agency  information  collection  activities: 
Reporting  and  recordkeeping  requirements,  18476 

Mine  Safety  and  Health  Administration 

PROPOSED  RULES 

Education  and  training: 
Shell  dredging  and  mining  of  sand,  gravel,  surface  stone, 
surface  clay,  colloidal  phosphate,  and  surface 
limestone;  hearings,  18498-18531 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 
Contract  financing;  electronic  funds  transfer  payment 
other  than  central  contractor  registration,  18372- 
18373 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  18477-18480 

National  Institute  of  Justice 

NOTICES 

Meetings: 
Future  of  DNA  Evidence  National  Commission,  18449 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Center  for  Research  Resources,  18432-18433 
National  Institute  of  Environmental  Health  Sciences, 
18433-18434 


National  Institute  of  Neurological  Disorders  and  Stroke, 
18433 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone^ 
Pacific  cod,  18373-18374 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 

Gulf  of  Mexico  reef  fish,  18395-18396 
Magnuson-Stevens  Act  provisions — 
Gulf  of  Maine  separator  trawl  whiting  fishery  and 
proposed  supplemental  gear,  18394-18395 
NOTICES 
Meetings: 
New  England  Fishery  Management  Council,  18402 

National  Park  Service 

NOTICES 
Meetings: 
Trail  of  Tears  National  Historic  Trail  Advisory  Coimcil, 
18443 
National  Trails  System: 
Lewis  and  Clark  National  Historic  Trail;  trail  marker 
insignia,  18444 
Native  American  human  remains  and  associated  funerary 
objects: 
California  State  University,  Fresno,  CA;  inventory 

completion,  18444-18445 
Heard  Museum,  Phoenix,  AZ;  repatriation,  18445 
Minnesota  Indian  Afiiairs  Council,  Bemidji,  MN; 

inventory  completion,  18445-18446 
Peabody  Museimi,  MA;  inventory  completion,  18446- 

18447 
Peabody  Museum,  MA;  repatriation,  18447 

National  Science  Foundation 

NOTICES 
Meetings: 
NSF  50th  Anniversary  Public  Advisory  Committee, 
18449-18450 

Navy  Department 

NOTICES 
Privacy  Act: 
System  of  records,  18410-18416 

Northeast  Dairy  Compact  Commission 

RULES 

Rulemaking  procedures  and  producer  referendum,  18323- 
18324 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Skull  Valley  Indian  Reservation,  UT;  private  fuel  storage 
installation,  18451-18452 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  18452 
Applications,  hearings,  determinations,  etc.: 

FirstEnergy  Nuclear  Operating  Co.,  18450 

Public  Service  Electric  &  Gas  Co.,  18450-18451 

Office  of  UnRed  States  Trade  RepresentaUve 

See  Trade  Representative,  Office  of  United  States 
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Patent  and  Trademark  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  18402-18403 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  Indian  Health  Service 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Reclamation  Bureau 

NOTICES 
Meetings: 
Bay-Delta  Advisory  Council,  18447-18448 

Securities  and  Exctiange  Commission 

PROPOSED  RULES 
Seciirities: 
Publication  or  submission  of  quotations  without  specified 
information,  18393-18394 
Securities  and  investment  companies: 
Canadian  tax-deferred  retirement  savings  accounts;  offer 
and  sale  of  securities;  correction,  18481 
NOTICES 

Applications,  bearings,  determinations,  etc.: 
American  Skandia  Trust  and  American  Skandia 

Investment  Services,  Inc.,  18452-18454 
AMR  Investment  Services  Trust,  et  al.,  18454-18457 
Equitable  Life  Assurance  Society  of  the  United  States,  et 

al.,  18457-18461 
Merrill  Lynch  Life  Insurance  Co..  et  al.,  18461-18464 
Prudential  Insurance  Co.  of  America,  et  al.,  18464-18467 

Small  Business  Administration 

RULES 

Surety  bond  guarantees: 
Technical  amendments,  18324 

PROPOSED  RULES 

Small  business  investment  companies: 

Miscellaneous  amendments.  18375-18382 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  18467 
Interest  rates;  quarterly  determinations,  18468 
License  surrenders: 

Pioneer  Ventures  L.P.,  18468 
Applications,  hearings,  determinations,  etc.: 

Zero  Stage  Capital  VI,  L.P..  18467-18468 

Social  Security  Administration 

NOTICES 

Social  security  acquiescence  rulings: 
Termination  of  entitlement  based  on  presumed  death, 
18468-18469 


Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  18434 

Trade  Representative,  Office  of  United  States 

NOTICES 

Trade  Policy  Staff  Committee: 
World  Trade  Organization — 
Free  trade  area  of  the  Americas;  market  access 
negotiations,  etc.,  18469-18472 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

Udaii,  Morris  K.,  Scholarship  and  Excellence  in  National 
Environmental  Policy  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  18480 
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PartV 
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18541 
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NORTHEAST  DAIRY  COMPACT 
COMMISSION 

7  CFR  Part  1361 

Rulemaking  Procedures 

agency:  Northeast  Dairy  Compact 

Commission. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  amends  the 
ex  parte  communication  provision  of 
the  Commission's  rulemaking 
procedures.  The  amended  rule  allows 
Commission  members  to  discuss  the 
merits  of  a  pending  rulemaking 
proceeding  with  each  other  after  the 
close  of  the  comment  period.  The 
existing  prohibition  against  ex  parte 
communications  between  Commission 
members  or  Commission  staff  and 
interested  parties  or  their 
representatives,  at  any  time  during  the 
rulemaking  proceeding,  remains  in  full 
force  with  some  clarifying  amendments 
to  the  language  of  the  rule. 
DATES:  Interim  rule  effective  April  14, 
1999.  Sworn  and  notarized  written 
testimony,  comments  and  exhibits  may 
be  submitted  until  5:00  p.m.  on  May  14, 
1999. 

ADDRESSES:  Mail,  or  deliver,  sworn  and 
notarized  testimony,  comments  and 
exhibits  to:  Northeast  Dairy  Compact 
Commission,  34  Barre  Street,  Suite  2, 
Montpelier,  Vermont  05602. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Becker,  Executive  Director, 
Northeast  Dairy  Compact  Commission  at 
the  above  address  or  by  telephone  at 
(802)  229-1941,  or  by  facsimile  at  (802) 
229-2028. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Northeast  Dairy  Compact 
Commission  ("Conunission")  was 
established  under  authority  of  the 
Northeast  Interstate  Dairy  Compact 


("Compact").  The  Compact  was  enacted 
into  law  by  each  of  the  six  participating 
New  England  states  as  follows: 
Connecticut— Pub.  L.  93-320;  Maine- 
Pub.  L.  89-437,  as  amended,  Pub.  L.  93- 
274;  Massachusetts— Pub.  L.  93-370; 
New  Hampshire — Pub.  L.  93-336; 
Rhode  Island— Pub.  L.  93-106; 
Vermont — Pub.  L.  93-57.  In  accordance 
with  Article  I,  Section  10  of  the  United 
States  Constitution,  Congress  consented 
to  the  Compact  in  Pub.  L.  104-127 
(FAIR  Act),  Section  147,  codified  at  7 
U.S.C.  7256.  Subsequently,  the  United 
States  Secretary  of  Agriculture,  pursuant 
to  7  U.S.C.  7256(1),  authorized 
implementation  of  the  Compact. 

Pursuant  to  its  rulemaking  authority 
under  Article  V,  Section  11  of  the 
Compact,  the  Commission  concluded  an 
informal  rulemaking  process  and  voted 
to  adopt  a  compact  over-order  prioe 
regulation  on  May  30, 1997.'  The 
Commission  subsequently  amended  and 
extended  the  compact  over-order  price 
regulation.^  In  1998,  the  Commission 
further  amended  specific  provisions  of 
the  over-order  price  regulation.'  The 
current  compact  over-order  price 
regulation  is  codified  at  7  CFR  Chapter 
Xffl. 

On  July  14, 1998,  the  Commission 
published  an  interim  procedural  rule  to 
establish  regulations  governing  the 
administrative  rulemaking  procedures 
for  the  Commission,  as  authorized  by 
Section  11  of  the  Compact.  That  rule 
was  based  on  rulemaking  procediues 
originally  adopted  by  the  Commission 
on  November  21, 1996  and  incorporated 
in  the  Commission's  Bylaws."* 

The  Commission  determines  that  two 
amendments  to  the  current  provision 
prohibiting  ex  parte  communications 
are  warranted.  First,  the  Commission 
amends  subsections  (a)  and  (b)  of 
§  1361.11  to  substitute  clarifying 
language.  The  Commission  deletes 
reference  to  a  "hearing"  and  substitutes 
the  phrase  "rulemaking  proceeding,"  in 
both  subsections  (a)  and  (b).  In  only 
subsection  (a),  the  Commission  also 
deletes  the  phrase  "  discuss  ex  parte" 
and  substitutes  the  phrase 
"communicate,  either  directly  or 
indirectly,  in  connection  with"  the 
merits  of  the  rulemaking  proceeding. 


'  62  FR  29626  (May  30, 1997) 
2  62  FR  62810  (Nov.  25, 1997) 
'63  FR  10104  (Feb.  27,  1998);  63  FR  46385  (Sept. 
1,  1998);  and  63  FR  65517  (Nov.  27, 1998). 
«63  FR  37755  (July  14, 1998). 


The  prohibition  against  any  ex  parte 
communication  between  Commission 
members  or  Commission  staff  and 
interested  persons  or  their 
representatives,  during  the  course  of  the 
rulemaking  proceeding,  remains  in  full 
force. 

Secondly,  the  Commission  amends 
§  1361.11(b)  to  adjust  the  time  period 
during  which  the  Commission  members 
are  prohibited  from  discussing  the 
merits  of  the  pending  rulemaking 
proceeding  with  each  other.  The  current 
provision  only  allows  Commission 
members  to  discuss  the  merits  of  the 
rulemaking  during  the  deliberative 
meeting  conducted  pursuant  to  7  CFR 
§  1361.8.  The  amended  rule  permits 
Commission  members  to  discuss  the 
issues  following  the  close  of  the 
comment  period,  after  the  public  record 
is  complete.  The  prohibition  against 
discussing  the  merits  of  the  proceeding 
between  the  date  of  publication  of  the 
official  notice  of  the  rulemaking 
proceeding  and  the  close  of  the  post- 
hearing  comment  period  remains  in 
force.  This  amendment  will  permit  the 
Commission's  Committee  on 
Regulations  and  Rulemaking,  as  well  as 
state  delegations  and  individual 
Commissioners,  to  prepare  for  the 
Commission's  deliberative  meeting  held 
pursuant  to  §1361.8. 

Accordin^y,  the  Commission  amends 
the  current  procedural  rule  to  be 
effective  upon  publication.  The 
amended  rule  will  apply  only  to  those 
rulemaking  proceedings  initiated  by 
publication  of  official  notice  after  the 
effective  date  of  the  rule. 

Public  Participation  in  Rulemaking 
Proceedings 

The  Commission  seeks  and 
encourages  comments  on  these 
amendments  to  the  Commission's 
rulemaking  procedures.  The 
Commission  continues  to  benefit  frcmi 
the  valuable  iiisight  and  active 
participation  of  all  segments  of  the 
affected  community,  including 
consimiers,  processors  and  producers  in 
the  development  and  administration  of 
the  over-order  price  regulation  and 
welcomes  comments  from  milk  handlers 
and  other  interested  persons. 

Request  for  Written  Comments 

Any  person  may  participate  in  the 
rulemaking  proceeding  by  submitting 
written  comments  or  exhibits  to  the 
Commission.  Comments  and  exhibits 
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may  be  submitted  at  any  time  before 
5:00  p.m.  on  May  14. 1999. 

Please  note:  Comments  and  exhibits  will 
be  made  part  oHhe  record  of  the  rulemaking 
proceeding  only  if  they  identify  the  author's 
name,  address  and  occupation,  and  if  they 
include  a  sworn  and  notarized  statement 
indicating  that  the  comment  and/or  exhibit  is 
presented  based  upon  the  author's  personal 
knowledge  and  belief.  Facsimile  copies  will 
be  accepted  up  until  the  5:00  p.m.  deadline, 
but  the  original  must  then  be  sent  by 
ordinary  mail. 

List  of  Subjects  in  7  CFR  Part  1361 

Administrative  practice  and 
procedure,  Rulemaking,  Milk. 

Codification  in  Code  of  Federal 
Regulations 

For  reasons  set  forth  in  the  preamble, 
the  Northeast  Dairy  Compact 
Commission  amends  7  CFR  Part  1361  as 

follows: 

PART  1361— RULEMAKING 
PROCEDURES 

1.  The  authority  citation  for  part  1361 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7256. 

2.  Section  1361.11  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  1 361 .1 1    Ex  parte  communications. 

(a)  Following  notice  of  a  rulemaking 
proceeding,  pursuant  to  §  1361.3,  and 
prior  to  the  conclusion  of  a  producer 
referendum,  or  the  final  decision  of  the 
Commission,  whichever  is  later,  no 
Compact  Commission  member  or 
Commission  staff  person  shall 
communicate,  either  directly  or 
indirectly,  in  connection  with  the  merits 
of  the  rulemaking  proceeding  with  any 
person  having  an  interest  in  the 
proceeding  or  with  any  representative  of 
such  person. 

(b)  Following  notice  of  a  rulemaking 
proceeding,  pursuant  to  §  1361.3.  and 
prior  to  the  close  of  the  comment 
period,  pursuant  to  §  1361.7.  Compact 
Commission  members  shall  not  discuss 
among  themselves  the  merits  of  the 
rulemaking  proceeding. 
***** 

Dated:  April  8. 1999. 
Kenneth  M.  Becker. 
Executive  Director. 

[FR  Doc.  99-9273  Filed  4-13-99;  8:45  am) 
BILUNO  CODE  1650-01-P 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  115 
Surety  Bond  Guarantees 

agency:  Small  Business  Administration. 
action:  Final  rule. 

summary:  This  document  amends  13 
CFR  115.31(a)(2)  to  conform  it  to 
Section  411(c)(3)(B)  of  the  Small 
Business  Investment  Act  (the  "Act"),  as 
amended  by  Section  604(d)  of  the  Small 
Business  Reauthorization  Act  of  1997 
(the  "1997  Reauthorization  Act").  The 
1997  Reauthorization  Act  added  bonds 
issued  on  behalf  of  qualified  HUBZone 
small  business  conceijis  to  those 
receiving  a  90  percent  guarantee  under 
the  Surety  Bond  Guarantee  Program. 
Since  this  rule  only  implements  the 
cited  statute,  it  is  published  in  final 
form  without  opportunity  to  comment. 

EFFECTIVE  DATE:  This  rule  is  effective 
May  14,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Moffitt.  Associate 
Administrator,  Office  of  Surety 
Guarantees,  (202)  205-6540. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  only  implements  the  cited 
statute  to  include  bonds  issued  by  a 
Prior  Approval  Surety  on  behalf  of 
qualified  HUBZone  small  business 
concerns  among  those  to  be  covered  by 
a  90  percent  guarantee  fi'om  SBA.  The 
present  regulation  already  provides  a  90 
percent  guarantee  for  bonds  issued  on 
behalf  of  small  disadvantaged  concerns. 

This  change  would  affect  only 
qualified  HUBZone  small  business 
concerns  that  are  already  eligible  to 
participate  in  the  Surety  Bond 
Guarantee  Program.  Publishing  a 
proposed  rule  for  notice  and  comment 
is  unnecessary  because  the  change  to 
the  regulation  is  minimal  and  SBA  has 
no  discretion. 

Compliance  With  Executive  Orders 
12612, 12778,  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612.)  and  the  Paperwork 
Reduction  Act  (44  U.S.C.  Ch.  35) 

SBA  certifies  that  this  is  not  a 
significant  regulatory  action  under  E.O. 
12866  and  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612.)  This  rule  only  affects  those 
HUBZone  small  business  concerns  who 
may  want  to  participate  in  SBA's  Surety 
Bond  Guarantee  Program. 

For  purposes  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  Ch.  35.  SBA 
certifies  that  this  rule  contains  no  new 


reporting  or  record  keeping* 
requirements. 

For  purposes  of  E.O.  12612.  SBA 
certifies  that  this  rule  would  not  have 
any  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment. 

For  purposes  of  E.O.  12778.  SBA 
certifies  that  this  rule  is  drafted,  to  the 
extent  practicable,  under  the  standards 
set  forth  in  Section  2  of  that  Order. 

List  of  Subjects  in  13  CFR  Part  115 

Surety  bond  guarantees. 

For  the  reasons  stated  in  the 
preamble,  the  Small  Business 
Administration  amends  13  CFR  part  115 
as  follows: 

PART  115-SURETY  BOND 
GUARANTEES 

1.  The  authority  citation  for  part  115 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  app  3;  15  U.S.C.  687b, 
687c,  694a,  694b;  Pub.  L.  101-574, 104  Stat. 
2823  (1990);  Pub.  L.  105-135. 

§115.31    [Amended] 

2.  Amend  §  115.31  to  revise  paragraph 
(a)(2)  to  read  as  follows: 

(a)*  *  * 

(2)  The  bond  was  issued  on  behalf  of 
a  small  business  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals  or  on  behalf 
of  a  qualified  HUBZone  small  business 
concern. 


Dated:  March  31,  1999. 
Aida  Alvarez, 
Administrator. 
[FR  Doc.  99-9268  Filed  4-13-99;  8:45  am] 

BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-315-AD;  Amendment 
39-11128;  AD  99-08-20] 

RIN212a-AA64 

Airworthiness  Directives;  l.oci(heed 
Model  L-1 01 1-385  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Lockheed  Model  L- 
1011-385  series  airplanes,  that  currently 
requires  a  one-time  inspection  to  detect 
cracking  of  the  bulkhead  at  fuselage 
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station  (FS)  1363  at  butt  line  42.5,  and 
repair  or  additional  inspections,  if 
necessary.  This  amendment  adds 
repetitive  inspections  to  detect  cracking 
of  the  bulkhead  web  and  bulkhead  cap 
(frame  cap)  at  FS  1363,  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  reports  that  additional,  more 
extensive,  fatigue  cracking  was  foimd  in 
the  bulkhead  web  and  cap.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  cracking  of  the 
bulkhead  web  and  cap,  which  could 
result  in  reduced  structural  integrity  of 
the  fuselage. 
DATES:  Effective  May  19,  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  19, 
1999. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  July  3, 1995  (60  FR  31624. 
June  16, 1995). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Lockheed  Martin  Aircraft  & 
Logistics  Center,  120  Orion  Street, 
Greenville,  South  Carolina  29605.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  One  Crown 
Center,  1895  Phoenix  Boulevard,  suite 
450,  Atlanta,  Georgia;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
116A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone  (770)  703-6063;  fax 
(770) 703-6097. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  95-12-24,  39-9277 
(60  FR  31624,  June  16, 1995),  applicable 
to  all  Lockheed  Model  L-101 1-385 
series  airplanes,  was  published  in  the 
Federal  Register  on  September  11, 1998 
(63  FR  48655).  The  action  proposed  to 
continue  to  require  a  one-time  visual 
inspection  to  detect  cracking  of  the 
bulkhead  at  fuselage  station  (FS)  1363  at 
butt  line  42.5,  and  repair  or  additional 
inspections,  if  necessary.  The  action 
also  proposed  to  add  repetitive  visual 
and  eddy  current.surface  scan 


inspections  to  detect  cracking  of  the 
bulkhead  web  at  FS  1363;  repetitive 
visual,  eddy  ciurent  bolt  hole,  eddy 
ctirrent  surface  scan,  and  X-ray 
inspections  to  detect  cracking  of  the 
bulkhead  cap  at  FS  1363;  and  repair,  if 
necessary.  The  inspections  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously.  The  action  also 
proposed  to  provide  for  modification  of 
the  bulkhead  web  or  bulkhead  cap, 
which,  if  accomplished,  introduces  a 
new  threshold  of  18,000  flight  cycles  for 
the  repetitive  inspections  of  the 
modified  area. 

In  addition,  the  action  also  proposed 
that  flight  with  a  crack  in  the  bulkhead 
web  is  allowed,  provided  that  (1)  the 
crack  does  not  extend  beyond  a  certain 
area,  (2)  the  crack  does  not  exceed  a 
certain  maximum  length,  (3)  the 
horizontal  stiffeners  above  and  below 
the  web  crack  have  no  detectable  cracks, 
and  (4)  inspections  of  the  bulkhead  are 
repeated  on  a  more  frequent  basis  imtil 
repair  is  accomplished. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Two  commenters  support  the 
proposed  rule. 

Request  To  Add  Approval  for 
Previously  Approved  Alternative 
Methods  of  Compliance 

One  commenter  requests  that 
approval  be  granted  to  use  previously 
issued  alternative  methods  of 
compliance  (AMOC)  that  were  issued 
for  AD  95-12-24. 

The  FAA  conciu-s  with  the 
commenter's  request.  The  FAA 
inadvertently  omitted  reference  to  the 
fact  that  AMOC's  issued  for  AD  95-12- 
24  are  approved  for  this  AD. 
Accordingly,  the  final  nde  has  been 
revised  to  add  new  paragraph  (i)(2)  to 
specify  that  AMOC's  approved 
previously  in  accordance  with  AD  95- 
12-24  are  approved  as  AMOC's  for  this 
AD. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 


Cost  Impact 

There  are  approximately  236  Model 
L-1011  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  118  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  actions  that  are  currently 
required  by  AD  95-12-24  take 
approximately  16  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  horn.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $113,280,  or 
$960  per  airplane. 

The  new  inspections  of  the  bulkhead 
web  that  are  required  by  this  new  AD 
action  will  take  approximately  16  work 
horns  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspections  of  the  bulkhead  web 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $113,280,  or  $960  per 
airplane,  per  inspection  cycle. 

"rhe  new  inspections  of  the  bulkhead 
cap  that  are  required  by  this  AD  action 
will  take  approximately  40  work  hours 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figiu'es,  the  cost  impact 
of  the  inspections  of  the  bulkhead  cap 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $283,200,  or  $2,400  per 
airplane,  per  inspection  cycle. 

Should  an  operator  be  required  to 
accomplish  the  repair  of  cracking  in  the 
bulkhead  web,  it  will  take  between  8  to 
32  work  hours  per  airplane  (8  work 
hours  for  each  cracked  area)  to 
accomplish  the  repair,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  any 
necessary  repair  of  the  bulkhead  web  is 
estimated  to  be  between  $480  to  $1,920 
per  airplane. 

Should  an  operator  be  required  to 
accomplish  the  repair  of  cracking  in  the 
bulkhead  cap,  it  will  take  approximately 
200  work  hoiu'S  per  airplane  to 
accomplish  the  repair,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  any 
necessary  repair  of  the  bulkhead  cap  is 
estimated  to  be  $12,000  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  modification  of 
the  bulkhead  web  that  will  be  provided 
by  this  AD  action,  it  would  take 
approximately  48  work  hoiurs  to 
accomplish,  at  an  average  labor  rate  of 
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$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  optional 
modification  of  the  bulkhead  web  will 
be  $2,880  per  airplane. 

Should  an  operator  elect  to 
accomplish  the  optional  modification  of 
the  bulkhead  cap  that  will  be  provided 
by  this  AD  action,  it  would  take 
approximately  200  work  hours  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  optional 
modification  of  the  bulkhead  cap  would 
be  $12,000  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy  ■ 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9277  (60  FR 


31624,  June  16,  1995),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-11128,  to  read  as 
follows: 

99-08-20    Lockheed:  Amendment  so- 
il 128.  Docket  97-NM-315-AD. 
Supersedes  AD  95-12-24,  Amendment 
39-9277. 

Applicability:  AW  Model  L-1 01 1-385 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  of  the 
bulkhead  web  and  cap,  which  could  result  in 
reduced  structural  integrity  of  the  fuselage, 
accomplish  the  following: 

Restatement  of  the  Requirements  of  AD  95- 
12-24,  Amendment  39-9277 

(a)  Prior  to  the  accumufation  of  18,000  total 
landings,  or  within  30  days  after  July  3, 1995 
(the  effective  date  of  AD  95-12-24, 
amendment  39-9277),  whichever  occurs 
later,  perform  a  visual  inspection  to  detect 
cracking  of  the  bulkhead  at  fuselage  station 
(FS)  1363  in  the  area  of  the  stiffeners  at  left 
and  right  butt  line  (BL)  42.5;  in  accordance 
with  the  procedures  specified  in  paragraphs 
2.A.  and  2.B.  of  Part  I  of  the  Accomplishment 
Instructions  of  Lockheed  L-1011  Service 
Bulletin  093-53-268,  dated  April  15, 1993; 
or  in  accordance  with  the  procedures 
specified  in  paragraphs  2.  A.  and  2.B.  of  Part 
II  of  the  Accomplishment  Instructions  of 
Lockheed  L-1011  Service  Bulletin  093-53- 
268.  Revision  1,  dated  July  2,  1996. 

Note  2:  This  AD  does  not  require  that  the 
eddy  current  inspection  referenced  in 
paragraph  2.B.  of  Part  I  of  the 
Accomplishment  Instructions  of  Lockheed  L- 
1011  Service  Bulletin  093-53-268,  dated 
April  15, 1993;  and  referenced  in  paragraph 
2.B.  of  Part  II  of  the  Accomplishment 
Instructions  of  Lockheed  L-1011  Service 
Bulletin  093-53-268,  Revision  1,  dated  July 
2, 1996;  be  accomplished  as  a  requirement  of 
paragraph  (a)  of  this  AD. 

(b)  Except  as  provided  by  paragraph  (d)  of 
this  AD,  if  any  cracking  of  the  bulkhead  is 
detected  below  waterline  (WL)  117  during 
any  inspection  performed  in  accordance  with 
paragraph  (a)  of  this  AD:  Prior  to  further 
flight,  perform  the  inspections  required  by 
paragraphs  (b)(1),  (b)(2),  and  (b)(3)  of  this  AD, 
in  accordance  with  Lockheed  Document 
LCC-7622-373,  dated  May  9, 1995.  Prior  to 
further  flight,  repair  any  cracking  of  the 


bulkhead  cap  found  during  these  inspections, 
in  accordance  with  Lockheed  Document 
LCC-7622-374,  dated  May  9,  1995. 

(1)  Perform  a  bolt  hole  eddy  current 
inspection  to  detect  cracking  of  the  eight 
fastener  holes  at  the  intersection  of  the 
vertical  stiffener  at  BL  42.5  and  the  bulkhead 
cap  vertical  flange;  and 

(2)  Perform  a  boh  hole  eddy  current 
inspection  to  detect  cracking  at  eight  fastener 
locations  in  the  bulkhead  cap  lower  flange 
that  connect  the  lower  fuselage  skin  panel  to 
the  frame  at  the  BL  42.5  vertical  stiffener;  and 

(3)  Perform  a  visual  inspection  to  detect 
stress  corrosion  cracking  of  the  accessible 
portions  of  the  fillet  radius  of  the  bulkhead 
cap. 

(c)  Except  as  provided  by  paragraph  (d)  of 
this  AD,  if  any  cracking  of  the  bulkhead  is 
detected  at  or  above  WL  117  during  any 
inspection  performed  in  accordance  with 
paragraph  (a)  of  this  AD:  Prior  to  further 
flight,  repair  the  bulkhead  cracking  in 
accordance  with  the  procedures  specified  in 
Part  II  of  the  Accomplishment  Instructions  of 
Lockheed  L-1011  Service  Bulletin  093-53- 
268,  dated  April  15. 1993;  or  in  accordance 
with  the  procedures  specified  in  Part  III  of 
the  Accomplishment  Instructions  of 
Lockheed  L-1011  Service  Bulletin  093-53- 
268,  Revision  1,  dated  July  2, 1996. 

(d)  Continued  flight  wiUi  cracking  of  the 
bulkhead  is  permitted,  provided  that  the 
conditions  specified  in  paragraph  l.C.  of  the 
Planning  Information  of  Lockheed  L-1011 
Service  Bulletin  093-53-268,  dated  April  15, 
1993;  or  Revision  1,  dated  July  2, 1996;  are 
met.  For  flight  with  cracking,  both  the  visual 
and  eddy  current  inspections  specified  in 
paragraphs  2.B.  and  2.C.  of  Part  I  of  the 
Accomplishment  Instructions  of  Lockheed  L- 
1011  Service  Bulletin  093-53-268,  dated 
April  15, 1993;  or  specified  in  paragraphs 
2.B.  and  2.C.  of  Part  II  of  the 
Accomplishment  Instructions  of  Lockheed  L- 
1011  Service  Bulletin  093-53-268,  Revision 
1,  dated  July  2, 1996;  must  be  accomplished 
prior  to  returning  the  aircraft  to  service. 
These  visual  and  eddy  current  inspections 
must  be  repeated  within  900  landings.  Prior 
to  the  accumulation  of  1,800  total  landings, 
these  inspections  must  be  terminated  by  the 
installation  of  the  repair  specified  in  Part  II 
of  the  Accomplishment  Instructions  of 
Lockheed  L-1011  Service  Bulletin  093-53- 
268.  dated  April  15, 1993;  or  by  installation 
of  the  repair  specified  in  Part  III  of  the 
Accomplishment  Instructions  of  Lockheed  L- 
1011  Service  Bulletin  093-53-268,  Revision 
1.  dated  July  2, 1996. 

New  Requirements  of  This  AD 

(e)  Prior  to  the  accumulation  of  18,000  total 
landings,  or  within  6  months  after  the 
effective  date  of  the  AD,  whichever  occurs 
later,  perform  a  visual  and  eddy  current 
surface  scan  inspection  for  cracking  of  the 
bulkhead  web  at  FS  1363,  in  accordance  with 
Lockheed  L-1011  Service  Bulletin  093-53- 
268,  Revision  1,  dated  July  2, 1996. 

(1)  If  no  cracking  of  the  bulkhead  web  is 
detected,  except  as  provided  by  paragraph  (f) 
of  this  AD,  repeat  the  visual  and  eddy  current 
surface  scan  inspections  thereafter  at 
intervals.not  to  exceed  2,000  landings. 

(2)  If  cracking  of  the  bulkhead  web  is 
detected,  and  that  cracking  is  within  the 
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limits  specified  in  Part  I  of  the 
Accomplishment  Instructions  of  the  service 
bulletin:  Accomplish  the  requirements  of 
either  paragraph  (e)(2)(i)  or  (e)(2)(ii)  of  this 
AD,  in  accordance  with  the  service  bulletin. 
Except  as  provided  by  paragraph  (f)  of  this 
AD,  repeat  the  inspections  thereafter  at 
intervals  not  to  exceed  2,000  landings  after 
repair  of  the  cracking. 

(i)  Prior  to  further  flight,  repair  the 
cracking.  Or 

(ii)  Repeat  the  inspections  specified  in  Part 
I  of  the  Accomplishment  Instructions  of  the 
service  bulletin  at  intervals  not  to  exceed  900 
landings,  and  repair  the  cracking  within 
1,800  landings  after  the  cracking  was 
detected. 

(3)  If  cracking  of  the  bulkhead  web  is 
detected,  and  that  cracking  is  outside  the 
limits  specified  in  Part  I  of  the 
Accomplishment  Instructions  of  the  service 
bulletin:  Prior  to  further  flight,  repair  in 
accordance  with  Part  III  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Except  as  provided  by  paragraph  (f) 
of  this  AD,  repeat  the  inspections  thereafter 
at  intervals  not  to  exceed  2,000  landings. 

(f)  For  airplanes  on  which  modification  of 
the  bulkhead  web  is  accomplished  in 
accordance  with  Part  fV  of  the 
Accomplishment  Instructions  of  Lockheed  L- 
1011  Service  Bulletin  093-53-268,  Revision 
1,  dated  July  2, 1996:  Repeat  the  inspections 
specified  in  paragraph  (e)  of  this  AD  within 
18,000  landings  after  accomplishment  of  the 
modification,  in  accordance  with  the  service 
bulletin. 

(g)  Prior  to  the  accumulation  of  18,000  total 
landings,  or  within  6  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  visual,  bolt  hole  eddy  current, 
eddy  current  surface  scan,  and  X-ray 
inspections  for  cracking  of  the  bulkhead  cap 
at  FS  1363,  in  accordance  with  Lockheed  L- 
1011  Service  Bulletin  093-53-272,  dated 
November  12, 1996. 

(1)  If  no  cracking  of  the  bulkhead  cap  is 
detected,  except  as  provided  by  paragraph  (h) 
of  this  AD,  repeat  the  inspections  thereafter 
at  intervals  not  to  exceed  2,000  landings,  in 
accordance  with  the  service  bulletin. 

(2)  If  any  cracking  of  the  bulkhead  cap  is 
detected,  accomplish  the  requirements  of 
either  paragraph  (g)(2)(i)  or  (g)(2)(ii)  of  this 
AD,  in  accordance  with  the  service  bulletin. 

(i)  Prior  to  further  flight,  repair  in 
accordance  with  Part  I  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Thereafter,  repeat  the  inspections  at 
intervals  not  to  exceed  2,000  landings.  Or 

(ii)  Prior  to  further  flight,  replace  the 
bulkhead  cap,  in  accordance  with  Part  II  of 
the  Accomplishment  Instructions  of  the 
service  bulletin.  Following  such  replacement, 
repeat  the  inspection  within  18,000  landings, 
in  accordance  with  the  service  bulletin. 

(h)  For  airplanes  on  which  replacement  of 
the  bulkhead  cap  is  accomplished  in 
accordance  with  Part  II  of  ihe 
Accomplishment  Instructions  of  Lockheed  L- 
1011  Service  Bulletin  093-53-272,  dated 
November  12, 1996:  Repeat  the  inspections 
specified  in  paragraph  (g)  of  this  AD  within 
18,000  landings  after  accomplishment  of  the 
replacement,  in  accordance  with  the  service 
bulletin. 


(i)(l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(i)(2)  Alternative  methods  of  compliance 
approved  previously  in  accordance  with  AD 
95-12-24,  amendment  39-9277,  are 
approved  as  alternative  methods  of 
compliance  for  this  AD. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199]  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

IncoqM>ration  by  Reference 

(k)  The  actions  shall  be  done  in  accordance 
with  Lockheed  L-1011  Service  Bulletin  093- 
53-268,  Revision  1,  dated  July  2.  1996; 
Lockheed  L-1011  Service  Bulletin  093-53- 
268,  dated  April  15, 1993:  Lockheed 
Document  LCC-7622-373.  dated  May  9, 
1995;  Lockheed  Document  LCC-7622-374, 
dated  May  9, 1995;  and  Lockheed  L-1011 
Service  Bulletin  093-53-272,  dated 
November  12, 1996;  as  applicable. 

(1)  The  incorporation  by  reference  of 
Lockheed  L-1011  Service  Bulletin  093-53- 
268.  Revision  1,  dated  July  2, 1996,  and 
Lockheed  L-1011  Service  Bulletin  093-53- 
272,  dated  November  12, 1996.  is  approved 
by  the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51. 

(2)  The  incorporation  by  reference  of 
Lockheed  L-1011  Service  Bulletin  093-53- 
268,  dated  April  15,  1993;  Lockheed 
Document  LCC-7622-373.  dated  May  9, 
1995;  and  Lockheed  Document  LCC-7622- 
374,  dated  May  9. 1995,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  July  3,  1995  (60  FR  31624,  June 
16, 1995). 

(3)  Copies  may  be  obtained  from  Lockheed 
Martin  Aircraft  &  Logistics  Center.  120  Orion 
Street,  Greenville,  South  Carolina  29605. 
This  information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  FAA,  Small  Airplane 
Directorate,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(1)  This  amendment  becomes  effective  on 
May  19. 1999. 


Issued  in  Renton.  Washington,  on  April  6, 
1999. 

John  J.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  99-9130  Filed  4-13-99;  8:45  am] 
MUMO  CODE  4910-1S-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  874  and  S82 

[DocicM  No.  98N-0405] 

Medical  Devicas;  Retention  in  Class  HI 
and  Effective  Date  of  Requirement  for 
Premarket  Approval  for  Three 
Preamendment  Class  III  Devices 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  to  retain  in  class  III,  three 
preamendment  medical  devices  and  to 
require  the  filing  of  a  premarket 
approval  application  (PMA)  or  a  notice 
of  completion  of  product  development 
protocol  (PDP)  for  the  suction  antichoke 
device,  the  tongs  antichoke  device,  and 
the  implanted  neuromuscular 
stimulator.  The  agency  has  siunmarized 
its  findings  regarding  the  degree  of  risk 
of  illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
devices  to  meet  the  statute's  approval 
requirements  and  the  benefits  to  the 
public  from  the  use  of  the  devices.  This 
action  is  being  taken  imder  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
as  amended  by  the  Medical  Device 
Amendments  of  1976  (the  amendments), 
the  Safe  Medical  Devices  Act  of  1990 
(die  SMDA),  and  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA). 
EFFECTIVE  DATE:  April  14.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  L.  Scudiero,  Center  for  Devices 
and  Radiological  HealUi  fHFZ-410), 
Food  and  Drug  Administration.  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1184. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  SMDA  (Pub.  L.  101-629)  added 
new  section  515(i)  (21  U.S.C.  360e(i))  to 
the  act.  This  section  requires  FDA  to 
review  the  classification  of 
preamendments  class  III  devices  for 
which  no  final  rule  has  been  issued 
requiring  the  submission  of  PMA's  and 
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to  determine  whether  each  device 
should  be  reclassified  into  class  I  or 
class  II  or  remain  in  class  ID.  For 
devices  remaining  in  class  III.  SMDA 
directed  FDA  to  develop  a  schedule  for 
issuing  regulations  to  require  premarket 
approval. 

In  the  Federal  Register  of  May  6. 1994 
(59  FR  23731),  FDA  issued  a  notice  of 
availability  of  a  preamendments  class  III 
devices  strategy  document.  The  strategy 
document  set  forth  FDA's  plans  for 
implementing  the  provisions  of  section 
515(i)  of  the  act  for  preamendments 
class  ni  devices  for  which  FDA  had  not 
yet  required  premarket  approval.  FDA 
divided  this  universe  of  devices  into 
three  groups  as  referenced  in  the  May  6, 
1994,  notice. 

In  the  Federal  Register  of  July  30, 
1998  (63  FR  40673).  FDA  published  a 
proposed  rule  (hereinafter  referred  to  as 
the  July  1998  proposed  rule),  to  retain 
in  class  III.  the  suction  antichoke  device 
(§  874.5350  (21  CFR  874.5350)).  the 
tongs  antichoke  device  (§  874.5370  (21 
CFR  874.5370)),  and  the  implanted 
neuromuscular  stimulator  device 
(§882.5860  (21  CFR  882.5860)).  and  to 
require  the  filing  of  a  PMA  or  PDF  for 
these  three  preamendment  class  HI 
devices.  In  accordance  with  section 
515(b)(2)(A)  of  the  act.  FDA  included  in 
the  preamble  to  the  July  1998  proposed 
rule  the  agency's  findings  with  respect 
to  the  degree  of  risk  of  illness  or  injury 
designed  to  be  eliminated  or  reduced  by 
requiring  these  devices  to  have  an 
approved  PMA  or  a  declared  PDP  and 
the  benefit  to  the  public  from  use  of  the 
device. 

The  preamble  to  the  July  1998 
proposed  rule  also  provided  an 
opportunity  for  interested  persons  to 
submit  comments  on  the  proposed  rule 
and  the  agency's  findings,  and  under 
section  515(b)(2)(B)  of  the  act.  FDA 
provided  an  opportunity  for  interested 
persons  to  request  a  change  in  the 
classification  of  the  device  based  on 
new  information  relevant  to  its 
classification.  Any  petition  requesting  a 
change  in  the  classification  of  the 
devices  was  required  to  be  submitted  by 
August  13,  199§.  The  comment  period 
closed  October  28. 1998.  The  agency  did 
not  receive  any  comments  or  petitions 
requesting  a  change  in  the  classification 
of  these  devices. 

n.  Findings  With  Respect  to  Risks  and 
Benefits 

Under  section  515(b)(3)  of  the  act. 
FDA  is  adopting  the  findings  as 
published  in  the  July  1998  proposed 
rule.  As  required  by  section  by  section 
515(b)(2)(A)  of  the  act.  FDA  published 
its  findings  regarding:  (1)  The  degree  of 
risk  of  illness  or  injury  designed  to  be 


eliminated  or  reduced  by  requiring  that 
these  devices  have  an  approved  PMA  or 
a  declared  completed  PDP;  and  (2)  the 
benefits  to  the  public  from  the  use  of  the 
device. 

These  findings  are  based  on  the 
reports  and  recommendations  of  the 
advisory  committees  (the  panels)  for 
these  devices,  the  Ear  Nose  and  Throat 
Devices  Panel  and  the  Neurological 
Devices  Panel,  for  the  classification  of 
the  devices  along  with  any  additional 
information  FDA  discovered.  Additional 
information  can  be  found  in  the 
proposed  and  final  rules  classifying 
these  devices  in  the  Federal  Register  of 
January  22. 1982  (47  FR  3280)  and 
November  6. 1986  (51  FR  40378)  for  the 
ear.  nose  and  throat  devices;  and  of 
November  28.  1978  (43  FR  55640)  and 
September  4. 1979  (44  FR  51726)  for  the 
neurological  device,  respectively. 

m.  Final  Rule 

Under  section  515(b)(3)  of  the  act. 
FDA  is  adopting  the  findings  as 
published  in  the  preamble  to  the  July 
30.  1998,  proposed  rule  and  issuing  this 
final  rule  to  require  premarket  approval 
of  the  generic  type  of  devices  by 
revising  §§  874.5350(c),  874.5370(c). 
and  882.5860(c). 

Under  the  final  rule,  a  PMA  or  a 
notice  of  completion  of  a  PDP  is 
required  to  be  filed  on  or  before  July  13. 
1999,  for  any  of  these  class  III 
preamendment  devices  that  were  in 
commercial  distribution  before  May  28. 
1976.  or  that  have  been  foimd  by  FDA 
to  be  substantially  equivalent  to  such  a 
device  on  or  before  July  13. 1999.  An 
approved  PMA  or  a  declared  completed 
PDP  is  required  to  be  in  effect  for  any 
such  devices  on  or  before  180  days  after 
FDA  files  the  application.  Any  odier 
class  in  preamendment  device  subject  to 
this  rule  that  was  not  in  commercial 
distribution  before  May  28. 1976.  is 
required  to  have  an  approved  PMA  or  a 
declared  completed  PDP  in  effect  before 
it  may  be  marketed. 

If  a  PMA  or  a  notice  of  completion  of 
a  PDP  for  any  of  these  class  III 
preamendment  devices  is  not  filed  on  or 
before  the  90th  day  past  the  effective 
date  of  this  regulation,  that  device  will 
be  deemed  adulterated  under  section 
501(f)(1)(A)  of  the  act  (21  U.S.C. 
351(f)(1)(A)),  and  commercial 
distribution  of  the  device  will  be 
required  to  cease  immediately.  The 
device  may.  however,  be  distributed  for 
investigational  use.  if  the  requirements 
of  the  investigational  device  exemption 
(IDE)  regulations  (part  812  (21  CFR  part 
812))  are  met. 

Under  §  812.2(d)  of  the  IDE 
regulations,  FDA  hereby  stipulates  that 
the  exemptions  from  the  IDE 


requirements  in  §  812.2(c)(1)  and  (c)(2) 
will  no  longer  apply  to  clinical 
investigations  of  these  class  III 
preamendment  devices.  Further,  FDA 
concludes  that  investigational  class  III 
preamendment  devices  are  significant 
risk  devices  as  defined  in  §  812. 3(m) 
and  advises  that,  as  of  the  effective  date 
of  §§  874.5350(c).  874.5370(c),  and 
882.5860(c),  the  requirements  of  the  IDE 
regulations  regarding  significant  risk 
devices  will  apply  to  any  clinical 
investigation  of  these  class  III 
preamendment  devices.  For  any  of  these 
class  ni  preamendment  devices  that  is 
not  subject  to  a  timely  filed  PMA  or 
PDP,  an  IDE  must  be  in  effect  under 
§  812.20  on  or  before  90  days  after  the 
effective  date  of  this  regulation  or 
distribution  of  the  device  must  cease. 
FDA  advises  all  persons  presently 
sponsoring  a  clinical  investigation 
involving  any  of  these  class  HI 
preamendment  devices  to  submit  an  IDE 
application  to  FDA  no  later  than  60  days 
after  the  effective  date  of  this  final  rule 
to  avoid  the  interruption  of  ongoing 
investigations. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cvmiulatively  have  a  significant  effect  on 
the  himian  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Pub.  L.  104-121) 
and  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
enviroimiental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

ff  a  rule  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regiUatory 
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options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  FDA  believes  that 
there  is  little  or  no  interest  in  marketing 
these  devices,  the  agency  certifies  that 
the  final  rule,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

VI.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  final  rule 
does  not  contain  information  collection 
provisions.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

List  of  Subjects  in  21  CFR  Parts  874  and 
882 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  874 
and  882  are  amended  as  follows: 

PART  874— EAR,  NOSE,  AND  THROAT 
DEVICES 

1.  The  authority  citation  for  21  CFR 
part  874  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  360,  360c,  360e, 
360j.  371. 

2.  Section  874.5350  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  874.5350    Suction  antichoke  device. 

***** 

(c)  Date  PMA  or  notice  of  completion 
ofPDP  is  required.  A  PMA  or  a  notice 
of  completion  of  a  PDF  for  a  device  is 
required  to  be  filed  with  the  Food  and 
Drug  Administration  on  or  before  July 
13, 1999  for  any  suction  antichoke 
device  that  was  in  commercial 
distribution  before  May  28, 1976,  or  that 
has,  on  or  before  July  13, 1999,  been 
found  to  be  substantially  equivalent  to 
a  suction  antichoke  device  that  was  in 
commercial  distribution  before  May  28, 
1976.  Any  other  suction  antichoke 
device  shall  have  an  approved  PMA  or 
declared  completed  PDP  in  effect  before 
being  placed  in  commercial 
distribution. 

3.  Section  874.5370  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  874.5370    Tongs  anticholce  device. 

***** 

(c)  Date  PMA  or  notice  of  completion 
of  PDP  is  required.  A  PMA  or  a  notice 
of  completion  of  a  PDP  for  a  device  is 
required  to  be  filed  with  the  Food  and 
Drug  Administration  on  or  before  July 
13, 1999  for  any  tongs  antichoke  device 
that  was  in  commercial  distribution 


before  May  28, 1976,  or  that  has,  on  or 
before  July  13, 1999,  been  found  to  be 
substantially  equivalent  to  a  tongs 
antichoke  device  that  was  in 
commercial  distribution  before  May  28, 
1976.  Any  other  tongs  antichoke  device 
shall  have  an  approved  PMA  or 
declared  completed  PDP  in  effect  before 
being  placed  in  commercial 
distribution. 

PART  882— NEUROLOGICAL  DEVICES 

4.  The  authority  citation  for  21  CFR 
part  882  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c,  360e. 
360j,  371. 

5.  Section  882.5860  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


§882.5860 
stimulator. 


Implanted  neuromuscular 


(c)  Date  Ph4A  or  notice  of  completion 
of  PDP  is  required.  A  PMA  or  notice  of 
completion  of  a  PDP  for  a  device 
described  in  paragraph  (b)  of  this 
section  is  required  to  be  filed  with  the 
Food  and  Drug  Administration  on  or 
before  July  13, 1999  for  any  implanted 
neuromuscular  stimulator  that  was  in 
commercial  distribution  before  May  28, 
1976,  or  that  has,  on  or  before  July  13, 
1999,  been  foimd  to  be  substantisdly 
equivalent  to  an  implanted 
neuromuscular  stimulator  that  was  in 
commercial  distribution  before  May  28. 
1976.  Any  other  implanted 
neuromuscular  stimulator  shall  have  an 
approved  PMA  or  declared  completed 
PDP  in  effect  before  being  placed  in 
commercial  distribution. 

Dated:  April  7.  1999. 
William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  99-9221  Filed  4-13-99;  8:45  am) 
BILUNG  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  890 
[Docket  No.  98N-0467] 

Medical  Devices;  Effective  Date  of 
Requirement  for  Premarket  Approval 
for  Three  Class  III  Preamendments 
Physical  Medicine  Devices 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
nUe  to  require  the  filing  of  a  premarket 


approval  application  (PMA)  or  a  notice 
of  completion  of  product  development 
protocol  (PDP)  for  the  following  three 
high  priority  Group  3  preamendments 
class  111  medical  devices:  The 
microwave  diathermy  device  for  uses 
other  than  treatment  of  select  medical 
conditions,  such  as  relief  of  pain, 
muscle  spasms,  and  joint  contractures; 
the  ultrasonic  diathermy  device  for  uses 
other  than  treatment  of  select  medical 
conditions,  such  as  relief  of  pain, 
muscle  spasms,  and  joint  contractiu^s; 
and  the  ultrasound  and  muscle 
stimulator  device  for  uses  other  than 
treatment  of  select  medical  conditions, 
such  as  relief  of  pain,  muscle  spasms, 
and  joint  contractures.  The  uses  of  these 
three  devices  do  not  include  use  for  the 
treatment  of  malignancies.  The  agency 
has  summarized  its  findings  regarding 
the  degree  of  risk  of  illness  or  injury 
designed  to  be  eliminated  or  reduced  by 
requiring  the  devices  to  meet  the 
statute's  approval  requirements  and  the 
benefits  to  the  public  from  the  use  of  the 
devices.  This  action  is  being  taken 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  as  amended  by 
the  Medical  Device  Amendments  of 
1976  (the  amendments),  the  Safe 
Medical  Devices  Act  of  1990  (the 
SMDA).  and  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA). 
EFFECTIVE  DATE:  April  14.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  L.  Scudiero,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd..  Rockville.  MD  20850, 
301-594-1184. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Safe  Medical  Devices  Act  of  1990 
added  new  section  515(i)  to  the  act  (21 
U.S.C.  360e(i)).  This  section  requires 
FDA  to  review  the  classification  of 
preamendments  class  III  devices  for 
which  no  final  rule  has  been  issued 
requiring  the  submission  of  PMA's  and 
to  determine  whether  each  device 
should  be  reclassified  into  class  I  or 
class  II  or  remain  in  class  HI.  For 
devices  remaining  in  class  III,  SMDA 
directed  FDA  to  develop  a  schedule  for 
issuing  regulations  to  require  premarket 
approval. 

In  the  Federal  Register  of  May  6, 1994 
(59  FR  23731),  FDA  issued  a  notice  of 
availability  of  a  preamendments  class  III 
devices  strategy  document.  The  strategy 
document  set  forth  FDA's  plans  for 
implementing  the  provisions  of  section 
515(i)  of  the  act  for  preamendments 
class  III  devices  for  which  FDA  had  not 
yet  required  premarket  approval.  FDA 
divided  this  imiverse  of  devices  into 


18330  Federal  Register /Vol.  64.  No.  71  /  Wednesday.  April  14,  1999 /Rules  and  Regulations 


three  groups  as  referenced  in  the  May  6. 
1994,  notice. 

In  the  Federal  Register  of  July  30. 
1998  (63  FR  40677),  FDA  published  a 
proposed  rule  (hereinafter  referred  to  as 
the  July  1998  proposed  rule)  to  require 
the  filing  of  a  PMA  or  a  notice  of 
completion  of  a  PDP  for  the  microwave 
diathermy  device  (§  890.5275(b)  (21  CFR 
890.5275(b))).  ultrasonic  diathermy 
device  (§  890.5300(b)  (21  CFR 
890.5300(b))),  and  ultrasound  and 
muscle  stimulator  (§  890.5860(b)  (21 
CFR  890.5860(b))),  three  high  priority 
group  3  physical  medicine  devices.  In 
accordance  with  section  515(b)(2)(A)  of 
the  act,  FDA  included  in  the  preamble 
to  the  proposal  the  agency's  proposed 
findings  with  respect  to  the  degree  of 
risk  of  illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
device  to  meet  the  premairket  approval 
requirements  of  the  act,  and  the  benefits 
to  the  public  from  use  of  the  device. 

The  preamble  to  the  July  1998 
proposed  rule  also  provided  an 
opportunity  for  interested  persons  to 
submit  comments  on  the  proposed  rule 
and  the  agency's  findings,  and  under 
section  515(b)(2)(B)  of  the  act.  FDA 
provided  an  opportunity  for  interested 
persons  to  request  a  change  in  the 
classification  of  the  device  based  on 
new  information  relevant  to  its 
classification.  Any  petition  requesting  a 
change  in  the  classification  of  the 
devices  was  required  to  be  submitted  by 
August  13, 1998.  The  comment  period 
closed  October  28, 1998.  The  agency  did 
not  receive  any  comments  or  petitions 
requesting  a  change  in  the  classification 
of  these  devices. 

n.  Findings  with  Respect  to  Risks  and 
Benefits 

Under  section  515(b)(3)  of  the  act, 
FDA  is  adopting  the  findings  as 
published  in  the  July  1998  proposed 
rule.  As  required  by  section  515(b)  of 
the  act,  FDA  published  its  findings 
regarding:  (1)  The  degree  of  risk  of 
illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  that 
these  devices  have  an  approved  PMA  or 
a  declared  completed  PDP,  and  (2)  the 
benefits  to  the  public  from  the  use  of  the 
device. 

These  findings  are  based  on  the 
reports  and  recommendations  of  the 
Orthopedic  and  Rehabilitation  Devices 
Panel,  an  FDA  advisory  committee,  for 
the  classification  of  the  devices  along 
with  any  additional  information  FDA 
discovered.  Additional  information  can 
be  foimd  in  the  proposed  and  final  rules 
classifying  the  devices  in  the  Federal 
Register  on  August  28,  1979  (44  FR 
50458)  and  November  23, 1983  (49  FR 
53032),  respectively. 


m.  Final  Rule 

Under  section  515(b)(3)  of  the  act, 
FDA  is  adopting  the  findings  as 
published  in  the  preamble  to  the 
proposed  rule  and  issuing  this  final  rule 
to  require  premarket  approval  of  the 
generic  type  of  devices  for  class  III 
preamendment  devices  by  revising 
§§  890.5275(c),  890.5300(c),  and 
890.5860(c). 

Under  the  final  rule,  a  PMA  or  a 
notice  of  completion  of  a  PDP  is 
required  to  be  filed  on  or  before  July  13, 
1999,  for  any  of  these  class  III 
preamendment  devices  that  were  in 
commercial  distribution  before  May  28, 
1976,  or  that  have  been  foimd  by  FDA 
to  be  substantially  equivalent  to  such  a 
device  on  or  before  July  13, 1999.  An 
approved  PMA  or  a  declared  completed 
PDP  is  required  to  be  in  effect  for  any 
such  devices  on  or  before  180  days  after 
FDA  files  the  application.  Any  other 
class  III  preamendment  device  subject  to 
this  rule  that  was  not  in  commercial 
distribution  before  May  28, 1976,  is 
required  to  have  an  approved  PMA  or  a 
declared  completed  PDP  in  effect  before 
it  may  be  marketed. 

If  a  PMA  or  a  notice  of  completion  of 
a  PDP  for  any  of  these  class  III 
preamendment  devices  is  not  filed  on  or 
before  the  90th  day  past  the  effective 
date  of  this  regulation,  that  device  will 
be  deemed  adulterated  under  section 
501(f)(1)(A)  of  the  act  (21  U.S.C. 
351(f)(1)(A)),  and  commercial 
distribution  of  the  device  will  be 
required  to  cease  immediately.  The 
device  may,  however,  be  distributed  for 
investigational  use,  if  the  requirements 
of  the  investigational  device  exemption 
(IDE)  regulations  (part  812  (21  CFR  part 
812))  are  met. 

Under  §  812.2(d)  of  the  IDE 
regulations,  FDA  hereby  stipulates  that 
the  exemptions  from  the  IDE 
requirements  in  §  812.2(c)(1)  and  (c)(2) 
will  no  longer  apply  to  clinical 
investigations  of  these  class  III 
preamendment  devices.  Further,  FDA 
concludes  that  investigational  class  HI 
preamendment  devices  are  significant 
risk  devices  as  defined  in  §  812. 3(m) 
and  advises  that  as  of  the  effective  date 
of  §§  890.5275(c),  890.5300(c),  and 
890.5860(c),  the  requirements  of  the  IDE 
regulations  regarding  significant  risk 
devices  will  apply  to  any  clinical 
investigation  of  these  preamendment 
devices.  For  any  of  these  class  III 
preamendment  devices  that  is  not 
subject  to  a  timely  filed  PMA  or  PDP,  an 
IDE  must  be  in  effect  under  §  812.20  on 
or  before  90  days  after  the  effective  date 
of  this  regulation  or  distribution  of  the 
device  must  cease.  FDA  advises  all 
persons  presently  sponsoring  a  clinical 


investigation  involving  any  of  these 
class  III  preamendment  devices  to 
submit  an  IDE  application  to  FDA  no 
later  than  60  days  after  the  effective  date 
of  this  final  rule  to  avoid  the 
interruption  of  ongoing  investigations. 

IV.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  himian  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  as  amended  by  subtitle  D  of 
the  Small  Business  Regulatory  Fairness 
Act  of  1996  (Pub.  L.  104-121)  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  emd  so  is  not 
subject  to  review  under  the  Executive 
Order. 

If  a  rule  has  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  FDA  believes  that 
there  is  little  or  no  interest  in  marketing 
these  devices,  the  agency  certifies  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
imder  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

VI.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  final  rule 
does  not  contain  collection  of 
information  provisions.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  is  not  required. 

List  of  Subjects  in  21  CFR  Part  890 

Medical  devices. 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Conunissioner 
of  Food  and  Drugs,  21  CFR  part  890  is 
amended  as  follows: 

PART  89&-PHYSICAL  MEDICINE 
DEVICES 

1.  The  authority  citation  for  21  CFR 
part  890  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  360.  360c,  360e, 
360j,  371. 

2.  Section  890.5275  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§890.5275    Microwave  diattienny. 

***** 

(c)  Date  PMA  or  notice  of  completion 
ofPDP  is  required.  A  PMA  or  a  notice 
of  completion  of  a  PDF  for  a  device 
described  in  paragraph  (b)  of  this 
section  is  required  to  be  filed  with  the 
Food  and  Drug  Administration  on  or 
before  July  13. 1999.  for  any  microwave 
diathermy  described  in  paragraph  (b)  of 
this  section  that  was  in  commercial 
distribution  before  May  28, 1976,  or  that 
has.  on  or  before  July  13. 1999.  been 
found  to  be  substantially  equivalent  to 
a  microwave  diathermy  described  in 
paragraph  (b)  of  this  section  that  was  in 
commercial  distribution  before  May  28. 
1976.  Any  other  microwave  diathermy 
described  in  paragraph  (b)  of  this 
section  shall  have  an  approved  PMA  or 
declared  completed  PDP  in  effect  before 
being  placed  in  commercial 
distribution. 

3.  Section  890.5300  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§890.5300    Ultrasonic  diathermy. 

***** 

(c)  Date  PMA  or  notice  of  completion 
of  PDP  is  required.  A  PMA  or  notice  of 
completion  of  a  PDP  for  a  device 
described  in  paragraph  (b)  of  this 
section  is  required  to  be  filed  with  the 
Food  and  Drug  Administration  on  or 
before  July  13. 1999,  for  any  ultrasonic 
diathermy  described  in  paragraph  (b)  of 
this  section  that  was  in  commercial 
distribution  before  May  28, 1976,  or  that 
has,  on  or  before  July  13, 1999,  been 
found  to  be  substantially  equivalent  to 
an  ultrasonic  diathermy  described  in 
paragraph  (b)  of  this  section  that  was  in 
commercial  distribution  before  May  28. 
1976.  Any  other  ultrasonic  diathermy 
described  in  paragraph  (b)  of  this 
section  shall  have  an  approved  PMA  or 
declared  completed  PDP  in  effect  before 
being  placed  in  commercial 
distribution. 

4.  Section  890.5860  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


§  890.5860    Ultrasound  and  muscle 
stimulator. 

***** 

(c)  Date  PS4A  or  notice  of  completion 
of  PDP  is  required.  A  PMA  or  notice  of 
completion  of  a  PDP  for  a  device 
described  in  paragraph  (b)  of  this 
section  is  required  to  be  filed  with  the 
Food  and  Drug  Administration  on  or 
before  July  13, 1999  for  any  ultrasound 
and  muscle  stimulator  described  in 
paragraph  (b)  of  this  section  that  was  in 
commercial  distribution  before  May  28, 
1976,  or  that  has,  on  or  before  July  13, 
1999,  been  found  to  be  substantially 
equivalent  to  an  ultrasound  and  muscle 
stimulator  described  in  paragraph  (b)  of 
this  section  that  was  in  commercial 
distribution  before  May  28, 1976.  Any 
other  ultrasound  and  muscle  stimulator 
described  in  paragraph  (b)  of  this 
section  shall  have  an  approved  PMA  or 
declared  completed  PDP  in  effect  before 
being  placed  in  commercial 
distribution. 

Dated:  April  7,  1999. 
William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  99-9220  Filed  4-13-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Daig  Administration 

21  CFR  Part  900 
[Docket  No.  98rM)728] 

Quality  Mammography  Standards 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  governing  mammography. 
The  purpose  of  these  amendments  is  to 
eliminate  a  conflict  between  the 
mammography  regulations,  which  must 
be  followed  by  all  facilities  performing 
mammography,  and  FDA's  electronic 
product  radiation  control  (EPRC) 
performance  standards,  which  establish 
radiation  safety  performance 
requirements  for  x-ray  units,  including 
mammographic  systems. 
DATES:  This  regulation  is  effective  on 
April  28.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  L.  Burkhart,  Center  for  Devices 
and  Radiological  Health  {HFZ-240), 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
594-3332. 
SUPPt^MENTARY  INFORMATION: 


I.  Background 

The  Mammography  Quality  Standards 
Act  (MQSA)  (Pub.  L.'l02-539)  was 
signed  on  October  27, 1992,  to  establish 
national  quality  standards  for 
mammography.  The  MQSA  required 
that  to  provide  mammography  services 
legally  after  October  1. 1994.  all 
facilities,  except  facilities  of  the 
Department  of  Veterans  Affairs,  had  to 
be  accredited  by  an  approved 
accreditation  body  and  certified  by  the 
Secretary  of  Health  and  Hiunan  Services 
(the  Secretary).  The  authority  to  approve 
accreditation  bodies  and  to  certify 
facilities  was  delegated  by  the  Secretary 
to  FDA. 

A  specific  requirement  of  MQSA  was 
that  quality  standards  be  established  for 
mammographic  equipment  and 
practices,  including  quality  assurance 
and  quality  control  programs. 
Mammography  facilities  had  to  meet 
these  standards  to  become  accredited 
and  certified.  The  standards  were 
intended  to  replace  the  patchwork  of 
Federal,  State,  and  private  standards 
existing  in  1992  to  ensure  that  all 
women  nationwide  receive  uniformly 
high  quality  mammography  services. 
Since  October  1.  1994.  these  standards 
have  been  provided  by  interim  rules 
published  in  the  Federal  Register  of 
December  21,  1993  (58  FR  67558  and  58 
FR  67565),  and  amended  in  the  Federal 
Register  of  September  30. 1994  (59  FR 
49808). 

In  the  Federal  Register  of  April  3, 
1996  (61  FR  14856.  61  FR  14870.  61  FR 
14884.  61  FR  14898.  and  61  FR  14908). 
FDA  proposed  regulations  to  replace  the 
interim  regulations.  Developed  with 
strong  congressional  encouragement, 
these  proposed  regulations  reflected 
FDA's  belief  that  more  comprehensive 
quality  standards  would  further 
optimize  facility  performance.  After 
analysis  of  the  extensive  public 
comments  received  on  the  proposed 
regulations,  revisions  were  made  and  a 
final  rule  was  published  in  the  Federal 
Register  of  October  28, 1997  (62  FR 
55852).  The  effective  date  for  most  of 
the  final  rule  is  April  28, 1999.  A  few 
equipment  and  equipment  quality 
assurance  requirements  do  not  become 
effective  until  October  28,  2002. 

FDA  has  subsequently  discovered  that 
some  mammographic  x-ray  systems  will 
have  difficulty  meeting  certain  of  the 
new  requirements  because  of  design 
features  that  were  used  by  the 
manufacturers  in  order  to  ensure  that 
their  units  met  the  agency's  EPRC 
performance  standards  for  diagnostic  x- 
ray  systems.  To  resolve  this  conflict, 
proposed  amendments  to  the  MQSA 
regulations  were  published  in  the 
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Federal  Register  of  November  5, 1998 
(63  FR  59750). 

n.  Need  for  Amendments 

The  source  of  the  conflict  lies  in  the 
requirements  for  the  collimation  of  the 
x-ray  field  and  the  alignment  of  that 
field  with  the  image  receptor  found  in 
§  900.12(b)(5)  and  (e)(5)(vii)  (21  CFR 
900.12(b)(5)  and  (e)(5)(vii))  of  the  MQSA 
final  regulations.  Two  problems  exist 
with  these  provisions  as  they  appeared 
in  the  October  28,  1997,  publication. 

First,  both  of  these  provisions  permit 
the  x-ray  field  "to  extend  to  or  beyond 
the  edges  of  the  image  receptor."  This 
allowance  was  made  in  response  to  the 
expressed  desire  of  some  mammography 
facilities  to  have  the  capacity  to 
"blacken"  the  film  to  the  edges,  a 
capacity  that  is  particularly  useful  when 
automated  viewing  devices  are  used. 
However,  the  manufacturers  of  all 
diagnostic  x-ray  systems,  including 
mammography  systems,  must  comply 
with  applicable  performance  standards 
established  by  FDA.  These  performance 
standards  currently  require  that 
mammography  systems  be 
manufactured  with  collimation  to 
ensure  that  the  x-ray  field  does  not 
extend  beyond  the  nonchest  wall  edges 
of  the  image  receptor. 

It  is  possible  for  a  mammography 
system  to  meet  both  of  these  sets  of 
standards  as  they  were  originally 
written.  However,  FDA  has  been 
informed  by  several  manufacturers  that 
in  the  past,  in  order  to  be  sure  to  meet 
the  EPRC  standards,  their  systems  were 
designed  so  that  the  x-ray  field  does  not 
reach  the  nonchest  wall  edges  of  the 
image  receptor.  Such  systems  would  not 
meet  the  final  MQSA  regulations  as 
presently  written. 

Without  an  amendment  to  the  MQSA 
regulations,  in  order  to  be  in 
compliance,  some  facilities  would  have 
to  choose  among  three  courses  of  action. 
The  first  would  be  to  apply  for  and 
receive  approval  of  an  alternative 
requirement  for  alignment  under  21  CFR 
900.18  of  the  MQSA  regulations  that 
would  allow  the  facility  to  continue 
using  its  system  unchanged.  The  second 
would  be  to  purchase  a  retrofit  of  their 
system  under  a  variance  to  the 
performance  standards  that  has  already 
been  approved  by  FDA  for  one 
manufacturer.  The  third  would  be  to 
purchase  a  new  system  that  meets  both 
sets  of  existing  requirements. 

FDA  proposed  solving  this  first 
problem  by  amending  §900.12(e)(5)(vii) 
so  that  the  x-ray  field  will  be  allowed, 
but  not  required  as  at  present,  to  extend 
to  or  beyond  the  nonchest  wall  sides  of 
the  image  receptor.  This  would  permit 
facilities  whose  systems  are  not 


presently  capable  of  "blackening"  the 
films  to  these  edges  to  continue  to  use 
those  systems  without  the  need  of  either 
applying  for  an  alternative  requirement 
or  purchasing  an  expensive  retrofit  or 
new  unit. 

The  second  problem  is  that  the  limit 
on  the  extension  of  the  x-ray  field 
beyond  all  edges  of  the  image  receptor 
to  "within  2  percent  of  the  SID", 
discussed  on  page  62  FR  55852  at  55945 
of  the  preamble  of  the  October  27,  1997. 
final  rule,  was  erroneously  applied  in 
the  regulations  only  to  the  chest  wall 
side  of  the  image  receptor.  This 
omission  raises  the  possibility  of  an 
unnecessary  radiation  hazard  to  the 
patient  if  the  x-ray  field  extends  an 
excessive  amount  beyond  the  nonchest 
wall  edges  of  the  image  receptor.  The 
agency  proposed  to  remove  this 
radiation  hazard  concern  by  amending 
§  900.12(e)(5)(vii)  to  apply  the  2  percent 
of  the  SID  extension  limit  to  all  edges 
of  the  image  receptor,  in  accordance 
with  the  intentions  expressed  in  the 
preamble. 

Finally,  FDA  proposed  to  simplify  the 
regulations  by  dropping  all  mention  of 
alignment  ft-om  §  900.12(b)(5),  thus 
consolidating  all  aligimient 
requirements  at  one  location  in 
§  900.12(e)(5)(vii).  The  portion  of 
§  900.12(b)(5)  dealing  with  the  light 
field  remains  unchanged. 

m.  Comments  on  the  Proposed 
Amendments 

FDA  invited  interested  persons  to 
comment  on  the  November  5, 1998, 
proposed  rule  by  January  4, 1999.  FDA 
received  two  comments.  One  comment 
fit)m  a  professional  organization 
supported  the  amendments,  noting  that 
they  would  "eliminate  conflict" 
between  the  two  sets  of  regulations, 
"address  user  concerns,"  and  take  into 
account  "cost  concerns"  of  facilities. 
The  second  comment,  fi'om  a  State 
radiation  control  agency,  simply 
expressed  support  for  the  amendments. 
In  view  of  these  responses,  the  agency 
has  decided  to  make  the  amendments 
final. 

rv.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(c)  that  the  action  of 
publication  of  the  MQSA  final 
regulations  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 


V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  this 
rule  imder  Executive  Order  12866  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  (as  amended  by  subtitle  D  of 
the  Small  Business  Regulatory  Fairness 
Act  of  1996  (Pub.  L.  104-121)),  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  rule  is  consistent  with 
the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  this  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  agency  certifies  that  this 
final  rule  will  not  have  a  significant 
negative  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  also  does  not  trigger  the 
requirement  for  a  written  statement 
under  section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  because  it  does 
not  impose  a  mandate  that  results  in  an 
expenditure  of  $100  million  or  more  by 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  by  the  private  sector,  in 
any  one  year. 

FDA  had  previously  estimated  (62  FR 
55852  at  55968)  that  the  expected 
average  annual  benefits  from  the  final 
regulations  would  range  between  $181.7 
million  and  $262.7  million.  Average 
annual  compliance  costs  were  estimated 
at  $38.2  million.  The  compliance  cost 
estimate  did  not  include  the  possible 
added  costs  related  to  the  alignment 
requirement  discussed  previously,  as 
the  difficulty  noted  by  the 
manufacturers  was  not  foreseen  during 
the  development  of  the  regulations. 
These  added  costs  would  be  minimal  if 
an  alternative  requirement  was  applied 
for  and  received  but  would  be  more 
significant  if  retrofitting  or  purchase  of 
a  new  imit  was  carried  out  to  meet  the 
requirement.  However,  FDA's  amending 
of  the  regulations  will  eliminate  the 
requirement  leading  to  the  possible 
extra  costs  and  thus  eliminate  any 
possible  extra  cost. 
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VI.  Paperwork  Reduction  Act  of  1995 

The  agency  has  determined  that  this 
final  rule  contains  no  additional 
collections  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  is  not  required. 

«4Jst  of  Subjects  in  21  CFR  Part  900 

Electronic  products.  Health  facilities. 
Mammography,  Medical  devices. 
Radiation  protection,  Reporting  and 
recordkeeping  requirements,  X-rays. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  900  is 
amended  as  follows: 

PART  900— MAMMOGRAPHY 

1.  The  authority  citation  for  21  CFR 
part  900  continues  to  read  as  follows: 

Authority:  21  U.S.C.  3601,  3pOnn,  374(e); 
42  U.S.C.  263b. 

2.  Section  900.12  is  amended  by 
revising  paragraphs  (b)(5)  and 
(e)(5)(vii)(A)  to  read  as  follows: 

§900.12    Quality  standards. 

***** 

(b)*  *  * 

(5)  Ught  fields.  For  any 
mammography  system  with  a  light  beam 
that  passes  through  the  x-ray  beam- 
limiting  device,  the  light  shall  provide 
an  average  illimunation  of  not  less  than 
160  lux  (15  foot  candles)  at  100  cm  or 
the  maximiun  soince-image  receptor 
distance  (SID),  whichever  is  less. 


(e)*  *  * 
(5)  *  *  • 
(vii)*  *  * 

(A)  All  systems  shall  have  beam- 
limiting  devices  that  allow  the  entire 
chest  wall  edge  of  the  x-ray  field  to 
extend  to  the  chest  wall  edge  of  the 
image  receptor  and  provide  means  to 
assure  that  the  x-ray  field  does  not 
extend  beyond  any  edge  of  the  image 
receptor  by  more  than  2  percent  of  the 
SID. 
***** 

Dated:  April  7, 1999. 
William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
IFR  Doc.  99-9222  Filed  4-13-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300830;  FRL-6071-3] 
RIN  207fr-AB78 

Pyriproxyfen  (2-[1-in«thyl-2-(4- 
phenoxyphenoxy)ethoxy]pyridln0; 
Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  pyriproxyfen  in 
or  on  pome  fiaiits,  walnuts  and  apple 
pomace,  wet.  Valent  U.S.A.  Corporation 
requested  this  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effective  April 
14,  1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  June  14, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300830], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to;  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300830],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  objections 
and  hearing  requests  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 


the  docket  control  number  [OPP- 
300830].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joseph  Tavano,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  222, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  (703)  305-6411, 
tavano.joseph@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  27, 1998  (63 
FR  14926)  (FRL-5579-6),  EPA  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA)  (Pub.  L.  104-170)  aimouncing 
the  filing  of  a  pesticide  petition  (PP 
7F4882)  for  tolerance  by  Valent  U.S.A. 
Corporation,  1333  N.  California  Blvd., 
Walnut  Creek,  CA  94596  This  notice 
included  a  summary  of  the  petition 
prepared  by  Valent  U.S.A.  Corporation, 
the  registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 

filing.  

The  petition  requested  that  40  CFR 
180.510  be  amended  by  establishing  a 
tolerance  for  residues  of  the  insecticide, 
pyriproxyfen,  in  or  on  pome  fiiiits, 
walnuts  and  apple  pomace,  wet  at  0.2, 
0.02  and  0.8  part  per  million  (ppm) 
respectively. 

I.  Background  and  Statutory  Findings 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2){A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 
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EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRI^5754- 
7). 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufBcient  data  to  assess  the 
hazards  of  pyriproxyfen,  2-[l-methyl-2- 
(4-phenoxyphenoxy  )ethoxy  ]  pyridine 
and  to  make  a  determination  on 
aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  pyriproxyfen  on  pome  fruits, 
walnuts  and  apple  pomace,  wet  at  0.2, 
0.02  and  0.8  ppm  respectively.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile. 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  pyriproxyfen,  2- 
ll-methyl-2-(4- 

phenoxyphenoxy)ethoxylpyridine  are 
discussed  in  this  unit. 

1.  Acute  toxicity.  Acute  toxicity 
studies  with  technical  pyriproxyfen: 
Oral  LDrw  in  the  rat  is  >5,000  milligram/ 
kilogram  (mg/kg)  for  males  and  females 
-  Toxicity  Category  IV;  dermal  LD50  in 
the  rabbitat  >2,000  mg/kg  -  Toxicity 
Category  W;  inhalation  LCso  in  the  rat 
is  >1.3  mg/L  (highest  dose  attainable)  - 
Toxicity  Category  III;  primary  eye 
irritation  in  the  rabbit  (mild  irritatant)  - 
Toxicity  Category  III;  primary  dermal 
irritation  in  the  rabbit  (not  an  irritant: 
non-irritating  to  the  skin  under 
conditions  of  test))-  Toxicity  Category 
IV.  Pyriproxyfen  is  not  a  sensitizer. 

2.  Subchronic  toxicity.  In  the 
subchronic  feeding  study  in  rats,  the  no- 
observed  effect  level  (NOAEL)  was 
27.68  mg/kg/day.  The  lowest  oberved 
effect  level  (LOAEL)  was  141.28  mg/kg/ 
day,  based  upon  higher  mean  total 
cholesteral  and  phospholipids, 
decreased  mean  RBCs,  hematocrit  and 


hemoglobin  coimts  and  increased 
relative  liver  weight. 

In  the  subchronic  feeding  study  in 
dogs,  the  NOAEL  was  100  mg/kg/day 
and  the  LOAEL  was  300  mg/kg/day.  The 
effects  were  based  on  increased  absolute 
and  relative  liver  weight  in  males  and 
hepatocellular  hypertrophy  in  females. 
These  findings  were  also  observed  at 
1,000  mg/kg/day  and  may  represent 
adaptive  changes  at  both  300  mg/kg/day 
and  the  limit  dose  of  1.000  mg/kg/day. 

In  a  21-day  dermal  study  in  rats,  the 
NOAEL  for  systemic  effects  was  >  1,000 
mg/kg/day  (limit  dose).  The  LOAEL  for 
systemic  effects  was  not  established  in 
this  study.  No  dermal  or  systemic 
toxicity  was  observed  at  any  dose  tested. 

3.  Cnronic  toxicity/carcinogenicity.  In 
a  1-year  chronic  feeding  study  in  dogs, 
the  NOAEL  was  100  mg/kg/day.  The 
LOAEL  was  300  mg/kg/day  based  on 
decreased  weight  gain,  increased 
absolute  and  relative  liver  weight,  mild 
anemia,  increased  cholesterol  and 
triglycerides. 

The  oncogenicity  study  in  mice  the 
NOAEL  pnd  LOAEL  for  systemic 
toxicity  in  males  are  600  ppm  and  3.000 
ppm,  respectively,  based  on  an  renal 
lesions  in  males.  The  technical  grade 
test  material  was  given  to  male  and 
female  CD-I  mice  in  diet  for  18  months 
at  0,  120,  600,  or  3,000  ppm.  No 
statistically  significant  increase  in 
tumor  incidence  relative  to  controls 
were  observed  in  either  sex  at  any  dose 
up  to  3,000  ppm  HDT. 

In  the  chronic  feeding/oncogenicity 
study  in  rats,  the  NOAEL  (systemic)  was 
35.1  mg/kg/day  and  the  LOAEL 
(systemic)  was  182.7  mg/kg/day.  The 
technical  grade  test  material  was 
administered  to  male  and  female 
Sprague-Dawley  rats  in  diet  for  24 
months  at  0, 120,  600,  or  3,000  ppm.  A 
decrease  of  16.9%  in  body  weight  gain 
in  females  at  3,000  ppm  182.7  mg/kg/ 
day  was  basis  for  the  systemic  LOAEL. 

4.  Developmental  toxicity.  In  the 
developmental  study  in  rabbits,  the 
maternal  NOAEL/LOAEL  for  maternal 
toxicity  were  100  and  300  mg/kg/day 
based  on  premature  delivery/abortions, 
soft  stools,  emaciation,  decreased 
activity  and  bradypnea.  The 
developmental  NOAEL  was  determined 
to  be  300  mg/kg/day  and  developmental 
LOAEL  was  determined  to  be 
imdetermined;  no  dose  related 
anomalies  occurred  in  the  4  remaining 
litters  studied  at  1 ,000  mg/kg/day. 

In  the  developmental  study  in  rats,  a 
maternal  NOAEL/LOAEL  were 
determined  to  be  100  mg/kg/day  and 
300  mg/kg/day,  respectively.  These 
findings  were  based  on  increased 
incidences  in  mortality  and  clinical 
signs  at  1,000  mg/kg/day  with  decreased 


in  food  consumption,  body  weight,  and 
body  weight  gain  together  with 
increases  in  water  consumption  at  300 
and  1,000  mg/kg/day.  The 
developmental  NOAEL/LOAEL  were 
100  mg/kg/day  and  300  mg/kg/day 
based  on  the  increase  of  skeletal 
variations  at  300  mg/kg/day  and  above. 

5.  Reproductive  toxicity.  In  a  2- 
generation  reproduction  study  in  rats,    * 
the  systemic  NOAEL  was  1,000  ppm  (87 
mg/kg/day).  The  LOAEL  for  sytemic 
toxicity  was  5,000  ppm  (453  mg/kg/ 
day).  Effects  were  based  on  decreased 
body  weight,  weight  gain  and  food 
consumption  in  both  sexes  and  both 
generations,  and  increased  liver  weights 
in  both  sexes  associated  with  liver  and 
kidney  histopathology  in  males.  The 
reproductive  NOAEL  was  5.000  ppm.  A 
reproductive  LOAEL  was  not 
established. 

6.  Mutagenicity—  Studies  on  gene 
mutation  and  other  genotoxic  effects.  In 
a  Gene  Mutation  Assay  (Ames  Test)/ 
Reverse  Mutation,  finding  was 
determined  as  negative  for  induction  of 
gene  mutation  measured  as  the 
reversion  to  histine  protrophy  of  5 
S.typhimurium  strains  and  E.Coli  WP2 
uvra  at  doses  from  10  to  5,000  ^g/plate 
with  and  without  S-9  activation.  The 
highest  dose  was  insoluble.  A  Gene 
Mutation  assay  in  Mammalian  Cells  was 
found  to  be  negative  f  or  mutagencity  in 
CHO  (Chinese  hamster  ovary)  V79  cells 
v\rith  and  without  metabolic  activation 
yp  to  cytotoxic  doses  (300  ^g/mL).  In  a 
Structuiral  Chromosomal  Aberration 
Assay  in  vivo,  findings  proved 
nonclastogenic  in  CHO  cells  both  with 
and  without  S-9  activation  up  to 
cytotoxic  doses  300  ^g/mL.  In  Other 
Genotoxicity  Assays,  an  increase  in 
unscheduled  DNA  synthesis  was  not 
induced  both  with  and  without 
activation  in  HeLa  cells  exposed  up  to 
insoluble  doses  ranging  to  6.4  |ig/mL 
without  activation  and  51.2  ^g/mL  with 
activation. 

7.  Metabolism.  The  results  of  the 
metabolism  studies  are  as  follows: 
Acceptable  Rats  were  orally  dosed  with 
'•*C-labeled  pyriproxyfen  at  2  or  1,000 
mg/kg  and  at  repeated  oral  doses  14 
daily  doses  of  unlabeled  pyriproxyfen  at 
2  mg/kg  followed  by  administration  of 

a  single  oral  dose  of  labeled 
pyriproxyfen  at  2  mg/kg.  Most 
radioactivity  was  excreted  in  the  feces 
81-92%  and  urine  5-12%  over  a  7  day 
collection  period.  Expired  air  was  not 
detected.  Tissue  radioactivity  levels 
were  very  low  less  than  0.3%  except  for 
fat.  Examination  of  urine,  feces,  liver, 
kidney,  bile  and  blood  metabolites 
yielded  numerous  >  20  identified 
metabolites  when  compared  to  synthetic 
standards.  The  major  biotransformation 
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reactions  of  pyriproxyfen  include:  (1) 
Oxidation  of  the  4'  -  position  of  the 
terminal  phenyl  group;  (2)  Oxidation  at 
the  5'  -  position  of  pjrridine;  (3)  Cleavage 
of  the  ether  linkage  and  conjugation  of 
the  resultant  phenols  with  sulfuric  acid. 

8.  Neurotoxicity.  Neurotoxicity  has 
not  been  observed  in  any  of  the  acute, 
subchronic,  chronic,  developmental  or 
reproductive  studies  performed  with 
pyriproxyfen. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  An  acute  dietary 
dose  and  endpoint  was  not  identified  in 
the  database.  The  Agency  concludes 
that  there  is  a  reasonable  certainty  of  no 
harm  from  acute  dietary  exposure. 

2.  Short-  and  intermediate-term 
toxicity.  Doses  and  endpoints  were  not 
identified  for  short  and  intermediate- 
term  dermal  and  inhalation  exposure. 
The  Agency  concludes  that  there  are 
reasonable  certainties  of  no  harm  from 
these  exposures. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  p3rriproxyfen,  2- 
[l-methyl-2-(4- 

phenoxyphenoxylethoxylpyridine  at 
0.35  mg/kg/day.  This  Reference  Dose 
(RfD)  is  based  on  a  NOAEL  of  35.1  mg/ 
kg/day  and  an  uncertainty  factor  (UF)  of 
100.  The  NOAEL  was  established  from 
the  combined  chronic  feeding/ 
oncogenicity  study  in  rats  where  the  the 
LOAEL  was  3,000  ppm,  based  on  a 
16.9%  decrease  in  body  weight  gain  in 
females  when  compared  to  controls. 

4.  Carcinogenicity.  Pyriproxyfen  is 
classified  as  Category  E:  not 
carcinogenic  in  two  acceptable  animal 
studies. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have'been  established  (40 
CFR  180.510)  for  the  residues  of 
pyriproxyfen,  in  or  on  a  variety  of  raw 
agricultural  commodities.  In  todays 
action  tolerances  will  be  established  for 
the  residues  of  pyriprox3rfen,  in  or  on 
the  raw  agricultural  commodities:  pome 
fruits,  walnuts  and  apple  pomace,  wet  at 
0.2,  0.02  and  0.8  ppm  respectively.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from 
pyriproxyfen  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  No  acute 
dietary  endpoint  and  dose  was 
identified  in  the  toxicology  data  base  for 
pjnriproxyfen,  therefore  the  Agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  frt)m  acute  dietary 
exposure. 


ii.  Chronic  exposure  and  risk.  The 
chronic  dietary  exposing  analysis  from 
food  sources  was  conducted  using  the 
RfD  of  0.35  mg/kg/day.  The  RfD  is  based 
on  the  NOAEL  of  35.1  mg/kg/day  in 
male  and  female  rats  from  the  Chronic 
Feeding/Oncogenicity  study  in  rats  and 
an  uncertainty  factor  of  100  applicable 
to  all  population  subgroups. 

In  conducting  this  chronic  dietary  risk 
assessment,  EPA  has  made  very 
conservative  assimiptions:  100%  of 
pome  fruits  and  walnuts  having 
pyriproxyfen  tolerances  will  contain 
pyriproxyfen  residues  and  those 
residues  will  be  at  the  level  of  the 
established  tolerance.  This  results  in  an 
overestimate  of  human  dietary 
exposure.  Thus,  in  making  a  safety 
determination  for  this  tolerance,  EPA  is 
taking  into  account  this  conservative 
exposure  assessment. 

The  existing  pyriproxyfen  tolerances 
(published  and  pending)  result  in  a 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  that  is  equivalent 
to  the  following  percentages  of  the  RfD: 
US.  Population  (48  states)  0.8%; 
Hispanics  1.0%;  Non-hispanic  blacks 
0.9%;  Non-hispanic  other  than  black  or 
white  1.2%;  All  infants  (<  1  year)  1.1%; 
Nursing  Infants  (<  1  year  old)  0.8%; 
Non-Nursing  Infants  (<  1  year  old) 
1.2%;  Children  (1-6  years  old)  2.2%; 
Children  (7-12  years  old)  1.3%;  Females 
{13+/nursing)  1.0%. 

The  subgroups  listed  above  are:  (1) 
the  U.S.  population  (48  states);  (2)  those 
for  infants  and  children;  and  (3)  the 
other  subgroups  for  which  the 
percentage  of  the  RfD  occupied  is 
greater  than  that  occupied  by  the 
subgroup  U.S.  population  (48  states). 

2.  From  drinking  water—  i.  Acute 
exposure  and  risk.  As  previously  stated, 
no  acute  dietary  endpoint  was  identified 
for  assessment  of  acute  dietary  risk. 
Thus  the  Agency  concludes  that  there  is 
a  reasonable  certainty  of  no  harm  from 
acute  dietary  exposing. 

ii.  Chronic  exposure  and  risk. 
Following  OPP's  Interim  Approach  for 
Addressing  Drinking  Water  Exposure  in 
Tolerance  Decision  making  issued  on 
17-NOV-1997,  the  Generic  Expected 
Environmental  Concentration  (GENEEC) 
model  and  the  Screening 
Conccentration  In  Ground  Water)  (SCI- 
GROW)  model  were  run  to  produce 
estimates  of  pyriproxyfen 
concentrations  in  surface  and  ground 
water  respectively.  The  primary  use  of 
these  models  is  to  provide  a  coarse 
screen  for  sorting  out  pesticides  for 
which  OPP  has  a  high  degree  of 
confidence  that  the  true  levels  of  the 
pesticide  in  drinking  water  will  be  less 
than  the  hmnan  health  drinking  water 
levels  of  comparison  (DWLOCs).  A 


human  health  DWLOC  is  the 
concentration  of  a  pesticide  in  drinking 
water  which  would  resvdt  in 
unacceptable  aggregate  risk,  after  having 
already  factored  in  all  food  exposures 
and  other  non-occupational  exposures 
for  which  OPP  has  reliable  data. 

For  chronic  (non-cancer)  exposure  to 
pyriproxyfen  in  surface  and  ground 
water,  the  drinking  water  levels  of 
concern  are  12,000  |ig/L  for  U.S. 
Population  and  3,400  ^g/L  for  children 
(1-6  yrs).  To  calculate  the  DWLOC  for 
chronic  (non-cancer)  exposure  relative 
to  a  chronic  toxicity  endpoint,  the 
chronic  dietary  food  exposure  (from  ' 
DEEM)  was  subtracted  from  the  RfD  to 
obtain  the  acceptable  chronic  (non- 
cancer)  exposure  to  pyriproxyfen  in 
drinking  water.  DWLOCs  were  then 
calculated  using  default  body  weights 
and  drinking  consimiption  figures. 

Estimated  average  concentrations  of 
pyriproxyfen  in  surface  and  ground 
water  are  0.14  parts  per  billion  (ppb) 
and  0.006  ppb,  respectively.  The 
estimated  average  concentrations  of 
pyriproxyfen  in  surface  and  ground 
water  are  less  than  OPP's  level  of 
concern  for  pyriproxyfen  in  drinking 
water  as  a  contribution  to  chronic 
aggregate  exposure.  Therefore,  taking 
into  account  present  uses  and  uses 
proposed  in  this  action,  OPP  concludes 
with  reasonable  certainty  that  residues 
of  pyriproxyfen  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time. 

3.  From  non-dietary  exposure. 
Pyriproxyfen  is  the  active  ingredient  in 
many  registered  residential  (indoor, 
non-food)  products  for  flea  and  tick 
control.  Formulations  include  foggers, 
aerosol  sprays,  emulsifiable 
concentrates,  and  impregnated  materials 
(pet  collars). 

i.  Acute  exposure  and  risk.  An  acute 
dietary  dose  and  endpoint  was  not 
identified.  Thus  the  risk  from  aggregate 
exposure  is  considered  to  be  negligible. 

li.  Chronic  exposure  and  risk.  With 
the  exception  of  the  pet  collar  uses, 
consumer  use  of  pyriproxyfen  typically 
results  in  short-term,  intermittent 
exposures.  Hence,  chronic  residential 
post-application  exposure  and  risk 
assessments  were  conducted  to  estimate 
the  potential  risks  from  pet  collar  uses. 

The  risk  assessment  was  conducted 
using  the  following  assumptions: 
application  rate  of  0.58  mg  ai/day 
(product  label),  average  body  weight  for 
a  1  to  6  year  old  child  of  10  kg,  the 
active  ingredient  dissipates  imiformly 
through  365  days  (the  label  instruct  to 
change  collar  once  a  year),  1%  of  the 
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active  ingredient  is  available  for  dermal 
and  inhalation  exposure  per  day.  The 
assessment  also  assumes  an  absorption 
rate  of  100%.  This  is  a  conservative 
assumption  since  the  dermal  absorption 
was  estimated  to  be  10%. 

The  estimated  chronic  term  MOE  was 
61,000  for  children,  and  430,000  for 
adults.  An  adequate  MOE  is  100.  The 
risk  estimates  indicate  that  potential 
risks  from  pet  collar  uses  do  not  exceed 
the  Agency's  level  of  concern. 

iii.  Short-  and  intermediate-term 
exposure  and  risk.  The  Agency 
concludes  that  there  is  reasonable 
certainty  of  no  harm  from  short  term 
and  intermediate-term  dermal  and 
inhalation  occupational  and  residential 
exposure  due  to  the  lack  of  significant 
toxicological  effects  observed. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2){D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
pyriproxyfen  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
pjrriproxyfen  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  pyriproxyfen  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961.  November  26, 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  An  acute  dietary  dose 
and  endpoint  was  not  identified.  Thus 
the  risk  from  acute  aggregate  exposure  is 
considered  to  be  negligible. 

2.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  calculated 
that  the  percentage  of  the  RfD  that  will 
be  utilized  by  dietary  (food)  exposure  to 
residues  of  pyriproxyfen  is  0.8  percent 
for  the  U.S.  Population.  The  major 
identifiable  subgroup  with  the  highest 
aggregate  exposure  is  children  (1-6  years 


old).  See  discussion  below.  Chronic 
residential  exposure  to  pyriproxyfen 
from  pet  collars  is  estimated  to  increase 
total  pyriproxyfen  exposure  only 
marginally.  Despite  the  potential  for 
exposure  to  pjriproxyfen  in  drinking 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD. 

This  determination  is  based  on  a 
comparison  of  estimated  concentrations 
of  pyriproxyfen  in  surface  and  ground 
water  to  levels  of  concern  for 
pyriproxyfen  in  drinking  water.  The 
estimates  of  pyriproxyfen  in  surface  and 
ground  water  are  derived  from  water 
quality  models  that  use  conservative 
assumptions  regarding  the  pesticide 
transport  from  the  point  of  application 
to  surface  and  ground  water.  Because 
EPA  considers  the  aggregate  risk 
resulting  from  multiple  exposure 
pathways  associated  with  the  pesticide's 
uses,  levels  of  concern  in  drinking  water 
may  vary  as  those  uses  change.  If  new 
uses  are  added  in  the  futiu^,  EPA  will 
reassess  the  potential  impact  of 
pyriproxyfen  in  food  and  drinking  water 
as  part  of  the  aggregate  chronic  risk 
assessment  process. 

3.  Short-  and  intermediate-term  risk. 
No  significant  toxicological  effects  were 
observed  in  the  animal  studies  that 
could  be  attributed  to  short-  or 
intermediate-term  exposure.  Thus,  the 
risk  from  short-  and  intermediate-term 
exposure  is  negligible. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Pyriproxyfen  is  classified  as 
Category  E:  not  carcinogenic  in  two 
acceptable  animal  studies. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  pyriproxyfen  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  assessing  the  potential 
for  additional  sensitivity  of  infants  and 
children  to  residues  of  pjrriproxyfen, 
EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 


case  of  threshold  effects  to  accoimt  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  hiunans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  inter-  and  intra- 
species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
the  rat  developmental  study,  the 
developmental  NOAEL  was  100  mg/kg/ 
day  and  the  maternal  NOAEL  was  100 
mg/kg/day.  Therefore,  there  was  no 
prenatal  developmental  toxicity  in  the 
presence  of  maternal  toxicity.  Similarly 
in  rabbits,  the  prenatal  developmental 
NOAEL  was  300  mg/kg/day  and  the 
maternal  NOAEL  was  300  mg/kg/day. 
Therefore,  prenatally  exposed  fetuses 
were  not  more  sensitive  to  the  effects  of 
pyriproxyfen  than  maternal  animals. 

iii.  Reproductive  toxicity  study.  In  the 
rat  reproduction  study,  the  parental 
NOAEL  of  1,000  ppm  was  identical  to 
the  pup  NOAEL  of  1.000  ppm  and 
decreased  body  weight  was  seen  in  both 
pup  and  parental  animals.  This  finding 
demonstrates  that  there  are  no  extra 
sensitivities  with  respect  to  pre-  and 
post-natal  toxicity  between  adult  and 
infant  animals. 

iv.  Pre-  and  post-natal  sensitivity.  The 
oral  perinatal  and  prenatal  data 
demonstrated  no  indication  of  increased 
sensitivity  of  rats  or  rabbits  to  in  utero 
and  postnatal  exposure  to  p)rriproxyfen. 

v.  Conclusion.  The  lOX  factor  for 
infants  and  children  (as  required  by 
FQPA)  was  removed,  since  there  was  no 
special  sensitivity  for  infants  and 
children  and  the  data  base  is  complete. 
For  chronic  dietary  risk  assessment,  a 
UF  of  100  is  adequate  for  protection 
from  exposure  to  pyriproxyfen. 

2.  Acute  risk.  An  acute  dietary  dose 
and  endpoint  was  not  identified.  Thus 
the  risk  from  acute  aggregate  exposure  is 
considered  to  be  negligible. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  pyriproxyfen  from  food  will  utilize 
2.2%  of  the  RfD  for  infants  and 
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children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
pyriproxyfen  in  drinking  water  and 
from  non-dietary,  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD. 

4.  Short-  or  intermediate-term  risk. 
Short-term  and  intermediate-term 
dermal  and  inhalation  risks  are  judged 
to  be  negligible  due  to  the  lack  of 
significant  toxicological  effects 
observed. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
pyriproxyfen  residues. 

m.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  plants  is 
imderstood.  Acceptable  metabolism 
studies  using  ''*C-labeIed  pjrriproxyfen 
(phenyl  and  p)^dyl  rings)  have  been 
performed  in  apple  RACs  and  cotton 
RACs.  Metabolism  of  pyriproxyfen  in 
apples  proceeds  through  hydroxylation 
and  cleavage  of  the  phenoxy  ether 
linkage.  Primary  metabolites  formed  are 
further  metabolized  to  more  polar 
products  by  oxidation  or  conjugation 
reactions.  Similar  metabolic  pathways 
were  observed  for  the  metabolism  of 
pyriproxyfen  in  cotton,  goats,  and  hens. 

The  HED  Metabolism  Assessment 
Review  Committee  (^ARC)  has 
determined  that  there  are  no 
pyriproxyfen  metabolites  of 
toxicological  or  regulatory  concern  in 
plants  thus,  tolerances  based  on  the 
parent  only  are  appropriate. 

There  are  no  poultry  feed  items 
associated  with  pome  fruits  and 
walnuts.  Therefore,  no  secondary 
residues  are  expected  to  occin  in 
poultry  eggs,  fat,  meat,  and  meat 
byproducts  as  a  result  of  the  proposed 
uses  on  pome  fruits  and  walnuts. 

Valent  submitted  data  from  studies 
investigating  the  metabolism  of  Ph-'-*C 
imiformly  ring  labeled  and  Py-'^C  in 
pyridine  ring  2  and  6  positions 
pyriproxyfen  in  lactating  goats.  Two 
goats  were  fed  10  ppm  of  the  Ph-'^HH 
pyriproxyfen  daily  for  5  days,  while  two 
other  goats  were  fed  10  ppm  of  the  Py- 
''•C  p)aiproxyfen  daily  for  5  days,  with 
1  control  goat.  Urine,  feces  and  milk 
samples  were  obtained  twice  daily. 
After  sacrifice  at  6  horns  after  last  dose, 
samples  of  blood,  heart,  kidneys,  liver. 


loin  muscle,  rear  leg  muscle,  omental 
and  perirenal  fat,  gastrointestined  tract 
and  contents  were  collected  for  ''*C 
analysis. 

The  majority  (62-76%)  of  the  "K:- 
pyriproxyfen  ingested  by  goats  was 
excreted  in  urine  and  feces,  with 
residue  levels  in  feces  being  higher  than 
in  urine.  Approximately  25  to  32%  of 
the  administered  ''»C-pyriproxyfen  was 
foimd  in  goat  tissues,  with  the  large 
majority  located  in  the  gastrointestinal 
tract.  These  studies  show  that 
metabolism  of  phenyl- "'•C  pyriproxyfen 
in  goats  proceeds  through  hydroxylation 
of  the  phenoxyphenyl  and  pyridyl  rings, 
sulfation  of  the  4'-OH  phenoxyphenyl 
moiety,  and  cleavage  of  the  ether 
linkage.  Metabolism  of  pyridyl-'Mi; 
pyriproxyfen  in  goats  proceeds  through 
hydroxylation  of  the  phenoxyphenyl 
and  pyridyl  rings,  sulfation  of  the  4'-OH 
phenoxyphenyl  moiety,  cleavage  of  the 
ether  linkage  and  oxidation  of  the  side 
chain.  Therefore  the  native  of  the 
residue  in  ruminants  is  adequately 
imderstood. 

Should  future  crop  uses  increase  the 
maximiun  dietary  burden  in  animals  to 
the  point  that  tolerances  are  needed  in 
^animal  commodities,  the  residue  of 
concern  will  be  pjrriproxyfen  and  the 
free  and  sulfate  forms  of  4'-0H-PYR. 

B.  Analytical  Enforcement  Methodology 

The  proposed  enforcement  methods 
for  residues  of  pyriproxyfen  on  plant 
commodities  has  not  been  subjected  to 
a  complete  Agency  method  validation  at 
this  time.  The  EPA  validation  laboratory 
at  Beltsville  is  currently  being  relocated, 
and  consequently,  the  laboratory  is  not 
operational  at  this  time.  The  method 
trial  requests  have  been  received  and  a 
validation  is  scheduled.  In  the  interim, 
EPA  has  conducted  a  preliminary 
review  of  the  apple  and  walnut  methods 
that  indicates  that  they  appears  to  be 
suitable  for  enforcement  piuposes 
pending  the  outcome  of  the  actual 
method  validation.  Given  that  the 
registrant  has  provided  conciurent 
fortification  data  to  demonstrate  that  the 
methods  are  adequate  for  data  collection 
purposes  and  has  provided  the  Agency 
with  a  successful  Independent 
Laboratory  Validation,  coupled  with 
EPA's  preliminary  review,  EPA 
concludes  that  the  methods  are  suitable 
as  enforcement  methods  to  support 
tolerances  associated  with  a  conditional 
registration  only.  As  a  condition  of  the 
registration,  the  Agency  will  require 
successful  method  vedidations  and  the 
registrant  will  be  required  to  make  any 
necessary  modifications  to  the  methods 
resulting  from  the  laboratory  validation. 


C.  Magnitude  of  Residues 

Adequate  residue  data  were  provided 
to  support  tolerances  of  0.2  ppm 
forpome  fruits  and  0.02  ppm  for 
walnuts. 

Processing  data  provided  for  apples 
indicated  concentration  of  residues  in 
wet  apple  pomace.  Based  on  the 
available  field  trial  data  the  highest 
average  field  trial  (HAFT)  for  apples  is 
0.16  ppm  for  residues  of  pyriproxyfen. 
The  maximiun  pyriproxyfen  residues  in 
apple  pomace  based  on  the  HAFT  and 
the  average  concentration  factor  4.9x 
would  be  0.78  ppm.  Therefore,  the 
proposed  tolerance  of  0.8  ppm  for 
pyriproxyfen  residues  in/on  wet  apple 
pomace  is  adequate. 

There  are  no  processed  commodities 
associated  with  pears  and  walnuts 
andtherefore  no  tolerances  for  processed 
commodities  are  required. 

A  feeding  study  on  lactating  dairy 
cows  was  submitted.  Using  proposed 
tolerances  for  animal  feed  items,  the 
calculated  maximum  theoretical  dietary 
burdens  for  beef  and  dairy  cattle  are 
1.69  and  1.29  ppm,  respectively.  Based 
on  the  dietary  burdens,  the  dosing  levels 
of  3,  9,  and  30  ppm  in  the  study 
represent  2x,  5x,  and  18x  the  maximum 
theoretical  dietary  burden  to  beef  cattle, 
and  2x,  7x,  and  23x  the  maximum 
theoretical  dietary  burden  to  dairy 
cattle.  Typically,  tolerances  are  required 
on  all  animal  commodities  having 
detectable  residue  levels  at  a  1  Ox  dosing 
rate  or  below.  For  the  computed  MTDB 
of  1.69  ppm  in  beef  cattle,  this  would 
include  the  3  and  9  ppm  dosing  levels. 
The  only  commodity  having  detectable 
pyriproxyfen  residues  at  these  levels 
was  fat:  0.01  -  0.03  ppm.  Since  the 
MTDB  calculation  is  based  on  a 
nutritionally  unbalanced  diet  and 
includes  contributions  from  some 
animal  feed  items  that  are  used  oidy 
regionally,  the  Agency  will  not  require 
the  establishment  of  pyriproxyfen 
tolerances  in  fat  at  this  time.  However, 
should  future  new  uses  include 
additional  animal  feed  items,  tolerances 
on  animal  commodities  will  be  needed. 

D.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  tolerances  for  pyriproxyfen 
residues  in/on  pome  fruits  or  walnuts. 
Therefore,  international  harmonization 
is  not  an  issue  at  this  time. 

E.  Rotational  Crop  Restrictions 

The  Agency  has  determined  that 
rotational  crop  studies  are  not  required 
for  uses  of  pesticides  on  pome  fruits  or 
walnuts 
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rv.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  pyriproxyfen 
in  pome  fruits,  walnuts  and  apple 
pomace,  wet  at  0.2  ,  0.02,  and  0.8  ppm, 
respectively. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  Jime  14, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  regulation.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-5697, 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  Hollins, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 


on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
[OPP-300830]  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Oojections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 


paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  fi-om  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specficed  by  Ebcecutive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerance/exemption 
in  this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
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statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  0MB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  natiue  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
luifunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nattue 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition,  Executive  Order  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  officials  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regvdatory  policies  on  matters  that 
significandy  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 


requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3^)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  30,  1999. 

James  Jones, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART18(HAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346a,  and  371. 

2.  In  §  180.510.  paragraph  (a),  by 
alphabetically  adding  die  following 
commodities  to  the  table  to  read  as 
follows: 


§  180.510 
residues. 

(a)*    ' 


Pyriproxyfen;  tolerances  for 


Commodity 

Parts  per  mil- 
lion 

Apple,  pomace,  wet  

0.8 

Pome  fruits 

0.2 

Walnuts  

0.02 

(FR  Doc.  99-9061  Filed  4-13-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300839;  FRL-6073-9] 
RIN2070-AB78 

Tebufenozide;  Benzoic  Acid,  3,5- 
dimethyl-1  -(1,1  •dimethyiethyl>-2-(4- 
ettiylbenzoyi)  hyrazide;  Pesticide 
Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  establishes  a 
tolerance  for  residues  of  tebufenozide  in 
or  on  Leafy  and  Brassica(cole) 
Vegetables  and  Fruiting  Vegetables. 
Rohm  and  Haas  Company  requested 
these  tolerance  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effective  April 
14,  1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  June  14, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300839), 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St..  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
3602  77M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  withthe  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300839),  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resoiuces 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  objections 
and  hearing  requests  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
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electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300839),  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joseph  Tavano,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  222, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  (703)  305-6411, 
tavano.joseph@epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  18,  1999 
(64  FR  8090)  (FRL-*059-9),  EPA  issued 
a  notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA)  (Pub.  L.  104-170)  announcing 
the  filing  of  a  pesticide  petition  (PP 
7F4824)  for  tolerances  by  Rohm  and 
Haas  Company,  100  Independence  Mall 
West,  Philadelphia.  PA  19106-2399. 
This  notice  included  a  simwnary  of  the 
petition  prepared  by  Rohm  and  Haas 
Company,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petitions  requested  that  40  CFR 
180.482  be  amended  by  establishing 
tolerances  for  residues  of  the  insecticide 
tebufenozide,  in  or  on  leafy  greens  crop 
subgroup,  leaf  petioles  crop  subgroup, 
head  and  stem  Brassica  crop  subgroup, 
leafy  Brassica  Greens  crop  subgroup  and 
fruiting  vegetables(except  cucurbits)  at 
10.0,  2.0,  5.0, 10.0,  and  1.0  part  per 
million  (ppm)  respectively. 

I.  Background  and  Statutory  Findings 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 


certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1597)  (FRL-5754- 
7). 

II.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  tebufenozide,  benzoic  acid, 
3,5-dimethyl-l-(l,l-dimethylethyl)-2-(4- 
ethylbenzoyl)  hydride  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
tolerance  for  residues  of  tebufenozide 
on  leafy  greens  crop  subgroup,  leaf 
petioles  crop  subgroup,  head  and  stem 
Brassica  crop  subgroup,  leafy  Brassica 
Greens  crop  subgroup  and  fruiting 
vegetables  (except)  cucurbits)  at  10.0, 
2.0,  5.0, 10.0.  and  1.0  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  natiire  of  the 
toxic  effects  caused  by  tebufenozide, 
benzoic  acid,  3,5-dimethyl-l-(l,l- 
dimethylethyl)-2-(4-dimethylbenzoyl) 
hyrazide  are  discussed  in  this  unit. 

1.  Acute  toxicity  studies  with 
technical  grade.  Oral  LDso  in  the  rat  is 
>  5  grams  for  males  and  females  - 
Toxicity  Category  IV;  dermal  LD50  in  the 
rat  is  =  5,000  milligram/kilogram  (mg/ 
kg)  for  males  and  females  -  Toxicity 
Category  III;  inhalation  LC50  in  the  rat  is 
>4.5  mg/i  -  Toxicity  Category  III; 
primary  eye  irritation  study  in  the  rabbit 
is  a  non-irritant;  primary  skin  irritation 
in  the  rabbit  >5mg  -  Toxicity  Category 
IV.  Tebufenozide  is  not  a  sentizer. 

2.  In  a  21-day  dermal  toxicity  study, 
Crl.  CD  rats  (6/sex/dose)  received 
repeated  dermal  administration  of  either 
the  technical  96.1%  product  RH-75.992 


at  1,000  mg/kg/day  Limit-Dose  or  the 
formulation  23.1%  a.i.  product  RH- 
755.992  2F  at  0,  62.5,  250,  or  1,000  mg/ 
kg/day,  6  hours/day,  5  days/week  for  21 
days.  Under  conditions  of  this  study, 
RH-75,992  Technical  or  RH-75,992  2F 
demonstrated  no  systemic  toxicity  or 
dermal  irritation  at  the  highest  dose 
tested  (HTD)  1,000  mg/kg/  during  the  21 
day  study.  Based  on  these  results,  the 
no-observed  effect  level  (NOAEL)  for 
systemic  toxicity  and  dermal  irritation 
in  both  sexes  is  1,000  mg/kg/day  HDT. 
A  lowest-observable-effect  level 
(LOAEL)  for  systemic  toxicity  and 
dermal  irritation  was  not  established. 

A  1-year  dog  feeding  study  with  a 
LOAEL  of  250  ppm  (9  mg/kg/day  for 
male  and  female  dogs)  based  on 
decreases  in  RBC,  HCT,  and  HGB, 
increases  in  Heinz  bodies, 
methemoglobin,  MCV,  MCH, 
reticulocytes,  platelets,  plasma  total 
bilirubin,  spleen  weight,  and  spleen/ 
body  weight  ratio,  and  liver/body 
weight  ratio.  Hematopoiesis  and 
sinusoidal  engorgement  occurred  in  the 
spleen,  and  hyperplasia  occurred  in  the 
marrow  of  the  femur  and  sternum.  The 
liver  showed  an  increased  pigment  in 
the  Kupffer  cells.  The  NOAEL  for 
systemic  toxicity  in  both  sexes  is  50 
ppm  (1.9  mg/kg/day). 

An  18-month  mouse  carcinogenicity 
study  with  no  carcinogenicity  observed 
at  dosage  levels  up  to  and  including 
1,000  ppm. 

A  2-year  rat  carcinogenicity  with  no 
carcinogenicity  observed  at  dosage 
levels  up  to  and  including  2,000  ppm 
(97  mg/kg/day  and  125  mg/kg/day  for 
males  and  females,  respectively). 

In  a  prenatal  developmental  toxicity 
study  in  Sprague-Dawley  rats  (25/group) 
Tebufenozide  was  administered  on 
gestation  days  6-15  by  gavage  in 
aqueous  methyl  cellulose  at  dose  levels 
of  50,  250,  or  1,000  milligrams/ 
kilogram/day  (mg/kg/day)  and  a  dose 
volume  of  10  ml/kg.  There  was  no 
evidence  of  maternal  or  developmental 
toxicity;  the  maternal  and 
developmental  toxicity  NOAEL  was 
1,000  mg/kg/day. 

In  a  prenatal  developmental  toxicity 
study  conducted  in  New  Zealand  white 
rabbits  (20/group)  Tebufenozide  was 
administered  in  5  ml/kg  of  aqueous 
methyl  cellulose  at  gavage  doses  of  50, 
250,  or  1,000  mg/kg/day  on  gestation 
days  7-19.  No  evidence  of  maternal  or 
developmental  toxicity  was  observed; 
the  maternal  and  developmental  toxicity 
NOAEL  was  1,000  mg/kg/day. 

In  a  1993  2-generation  reproduction 
study  in  Sprague-Dawley  rats 
tebufenozide  was  administered  at 
dietary  concentrations  of  0, 10, 150,  or 
1,000  ppm  (0,  0.8, 11.5,  or  154.8  mg/kg/ 
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day  for  males  and  0,  0.9, 12.8,  or  171.1 
mg/kg/day  for  females).  The  parental 
systemic  NOAEL  was  10  ppm  (0.8/0.9 
mg/kg/day  for  males  and  females, 
respectively)  and  the  LOAEL  was  150 
ppm  (11.5/12.8  mg/kg/day  for  males  and 
females,  respectively)  based  on 
decreased  body  weight,  body  weight 
gain,  and  food  consumption  in  males, 
and  increased  incidence  and/or  severity 
of  splenic  pigmentation.  In  addition, 
there  was  an  increased  incidence  and 
severity  of  extramedullary 
hematopoiesis  at  2,000  ppm.  The 
reproductive  NOAEL  was  150  ppm. 
(11.5/12.8  mg/kg/day  for  males  and 
females,  respectively)  and  the  LOAEL 
was  2,000  ppm  (154.8/171.1  mg/kg/day 
for  males  and  females,  respectively) 
based  on  an  increase  in  the  number  of 
pregnant  females  with  increased 
gestation  duration  and  dystocia.  Effects 
in  the  offspring  consisted  of  decreased 
number  of  pups  per  litter  on  postnatal 
days  0  and/or  4  at  2,000  ppm  (154.8/ 
171.1  mg/kg/day  for  males  and  females, 
respectively)  with  a  NOAEL  of  150  ppm 
(11.5/12.8  mg/kg/day  for  males  and 
females,  respectively). 

In  a  1995  2-generation  reproduction 
study  in  rats  Tebufenozide  was 
administered  at  dietary  concentrations 
of  0,  25,  200,  or  2,000  ppm  (0, 1.6,  12.6, 
or  126.0  mg/kg/day  for  males  and  0, 1.8, 
14.6,  or  143.2  mg/kg/day  for  females). 
For  parental  systemic  toxicity,  the 
NOAEL  was  25  ppm  (1.6/1.8  mg/kg/day 
in  males  and  females,  respectively),  and 
the  LOAEL  was  200  ppm  (12.6/14.6  mg/ 
kg/day  in  males  and  females),  based  on 
histopathologic^  findings  (congestion 
and  extramedullary  hematopoiesis)  in 
the  spleen.  Additionally,  at  2,000  ppm 
(126.0/143.2  mg/kg/day  in  M/F), 
treatment-related  findings  included 
reduced  parental  body  weight  gain  and 
increased  incidence  of  hemosiderin- 
laden  cells  in  the  spleen.  Colunmar 
changes  in  the  vaginal  squamous 
epithelium  and  reduced  uterine  and 
ovarian  weights  were  also  observed  at 
2,000  ppm,  but  the  toxicological 
significance  was  unknown.  For 
offspring,  the  systemic  NOAEL  was  200 
ppm,  (12.6/14.6  mg/kg/day  in  males  and 
females),  and  the  LOAEL  was  2,000 
ppm  (126.0/143.2  mg/kg/day  in  M/F) 
based  on  decreased  body  weight  on 
postnatal  days  14  and  21. 

Several  mutagenicity  tests  which  were 
all  negative.  These  include  an  Ames 
assay  with  and  without  metabolic 
activation,  an  in  vivo  cytogenetic  assay 
in  rat  bone  marrow  cells,  and  in  vitro 
chromosome  aberration  assay  in  CHO 
cells,  a  CHO/HGPRT  assay,  a  reverse 
mutation  assay  with  E.  Coli,  and  an 
unscheduled  DNA  synthesis  assay 
(UDS)  in  rat  hepatocytes. 


The  pharmacokinetics  and 
metabolism  of  tebufenozide  were 
studied  in  female  Sprague-Dawley  rats 
(3-6/sex/group)  receiving  a  single  oral 
dose  of  3  or  250  mg/kg  of  RH-5992,  '^ 
labeled  in  one  of  three  positions  (A-ring, 
B-ring  or  N-butylcarbon).  The  extent  of 
absorption  was  not  established.  The 
majority  of  the  radiolabeled  material 
was  eliminated  or  excreted  in  the  feces 
within  48  hoiu-s  within  48  hoiu«;  small 
amoimts  (1  to  7%  of  the  administered 
dose)  were  excreted  in  the  urine  and 
only  traces  were  excreted  in  expired  air 
or  remained  in  the  tissues.  There  was  no 
tendency  for  bioacculmulation. 
Absorption  and  excretion  were  rapid. 

A  total  of  11  metabolites,  in  addition 
to  the  parent  compound,  were  identified 
in  the  feces;  the  parent  compound 
accounted  for  96  to  99%  of  the 
administered  radioactivity  in  the  high 
dose  group  and  35  to  43%  in  the  low 
dose  group.  No  parent  compoimd  was 
foimd  in  the  urine;  urinary  metabolites 
were  not  characterized.  The  identity  of 
several  fecal  metabolites  was  conffrmed 
by  mass  spectral  analysis  and  other  fecal 
metabolites  were  tentatively  identified 
by  cochromatography  with  synthetic 
standards.  A  pathway  of  metabolism 
was  proposed  based  on  these  data. 
Metabolism  proceeded  primarily  by 
oxidation  of  the  three  benzyl  carbons, 
two  methyl  groups  on  the  Bring  and  an 
ethyl  group  on  the  A  ring  to  alcohols, 
aldehydes  or  acids.  The  type  of 
metabolite  produced  varies  depending 
on  the  position  oxidized  and  extent  of 
oxidation.  The  butyl  group  on  the 
quaternary  nitrogen  also  can  be  leaved 
(minor),  but  there  was  no  fragmentation 
of  the  molecule  between  the  benzyl 
rings. 

No  qualitative  differences  in 
metabolism  were  observed  between 
sexes,  when  high  or  low  dose  groups 
were  compared  or  when  different 
labeled  versions  of  the  molecule  were 
compared. 

The  absorption  and  metabolism  of 
tebufenozide  were  studied  in  a  group  of 
male  and  female  bile-duct  cannulated 
rats.  Over  a  72  hour  period,  biliary 
excretion  accounted  for  30%  female  to 
34%  male  of  the  administered  dose 
while  urinary  excretion  accoimted  for  = 
5%  of  the  administered  dose  and  the 
carcass  accounted  for  <0.5%  of  the 
administered  dose  for  both  male  and 
female.  Thus  systemic  absorption 
(percent  of  dose  recovered  in  the  bile, 
urine  and  carcass  was  35%  female  to 
39%  male.  The  majority  of  the 
radioactivity  in  the  bile  (20%  female  to 
24%  male  of  the  administered  dose)  was 
excreted  vrithin  the  first  6  hours 
postdosing  indicating  rapid  absorption. 
Furthermore,  urinary  excretion  of  the 


metabolites  was  essentially  complete 
within  24  hours  postdosing.  A  large 
amoimt  67%  (male)  to  70%  (female)  of 
the  administered  dose  was  unabsorbed 
and  excreted  in  the  feces  by  72  hours. 
Total  recovery  of  radioactivity  was 
105%  of  the  administered  dose. 

A  total  of  13  metabolites  were 
identified  in  the  bile;  the  parent 
compound  was  not  identified  i.e.  - 
unabsorbed  compoimd  nor  were  the 
primary  oxidation  products  seen  in  the 
feces  in  the  pharmacokinetics  study. 
The  proposed  metabolic  pathway 
proceeded  primary  by  oxidation  of  the 
benzylic  carbons  to  alcohols,  aldehydes 
or  acids.  Bile  contained  most  of  the 
other  highly  oxidized  products  found  in 
the  feces.  The  most  significant 
individual  bile  metabolites  accounted 
for  5%  to  18%  of  the  total  radioactivity 
(male  and/or  female).  Bile  also 
contained  the  previously  undetected  (in 
the  pharmacokinetics  study)  "A"  Ring 
ketone  and  the  "B"  Ring  diol.  The  other 
major  components  were  characterized  as 
high  molecular  weight  conjugates.  No 
individual  bile  metabolite  accounted  for 
>5%  of  the  total  administered  dose. 
Total  bile  radioactivity  accoimted  for  = 
17%  of  the  total  administered  dose. 

No  major  qualitative  differences  in 
biliary  metabolites  were  observed 
between  sexes.  The  metabolic  profile  in 
the  bile  was  similar  to  the  metabolic 
profile  in  the  feces  and  urine. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  Toxicity  observed  in 
oral  toxicity  studies  were  not 
attributable  to  a  single  dose  (exposure). 
No  neuro  or  systemic  toxicity  was 
observed  in  rats  given  a  single  oral 
administration  of  Tebufenozide  at  0, 
500. 1,000,  or  2,000  mg/kg.  No  maternal 
or  developmental  toxicity  was  observed 
following  oral  administration  of 
tebufenozide  at  1,000  mg/kg/day  (Limit- 
Dose)  during  gestation  to  pregnant  rats 
or  rabbits.  Thus  the  risk  from  acute 
exposure  is  considered  negligible. 

2.  Short-  and  intermediate-term 
toxicity.  No  dermal  or  systemic  toxicity 
was  seen  in  rats  receiving  15  repeated 
dermal  applications  of  the  technical 
(97.2%)  product  at  1,000  mg/kg/day 
(Limit-  Dose)  as  well  as  a  formulated 
(23%  a.i)  product  at  0,  62.5,  250,  or 
1,000  mg/kg/day  over  a  21  day  period 
(MRID  42991507).  The  HIARC  noted 
that  in  spite  of  the  hematological  effects 
seen  in  the  dog  study,  similar  effects 
were  not  seen  in  the  rats  receiving  the 
compound  via  the  dermal  route 
indicating  poor  dermal  absorption.  Also, 
no  developmental  endpoints  of  concern 
were  evident  due  to  the  lack  of 
developmental  toxicity  in  either  rat  or 
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rabbit  studies.  This  risk  is  considered  to 
be  negligible. 

3.  Chronic  toxicity.  EPA  has 
established  the  Reference  Dose  (RfD)  for 
tebufenozide,  benzoic  acid,  3,5- 
dimethyl-l-(l,l-dimethylethyl)-2-(4- 
ethylbenzoyl)  hydrazide  at  0.018  mg/kg/ 
day.  This  RfD  is  based  on  a  NOAEL  of 
1.8  mg/kg/day  and  an  uncertainty  factor 
(UF)  of  100.  The  NOAEL  was 
established  firom  the  chronic  toxicity 
study  in  dogs  where  the  NOAEL  was  1.8 
mg/kg/day  based  on  growth  retardation, 
alterations  in  hematology  parameters, 
changes  in  organ  weights,  and 
histopathological  lesions  in  the  bone, 
spleen  and  liver  at  8.7  mg/kg/day.  EPA 
determined  that  the  10  x  factor  to 
protect  children  and  infants  (as  required 
by  FQPA)  should  be  removed. 
Therefore,  the  RfD  remains  the  same  at: 
0.018  mg/kg/day.  An  UF  of  100  is 
supported  by  the  following  factors. 

i.  Developmental  toxicity  studies 
showed  no  increased  sensitivity  in 
fetuses  when  compared  to  maternal 
animals  following  in  utero  exposures  in 
rats  and  rabbits. 

ii.  Multi-generation  reproduction 
toxicity  studies  in  rats  showed  no 
increased  sensitivity  in  pups  as 
compared  to  adults  and  offspring. 

iii.  There  are  no  data  gaps. 

4.  Carcinogenicity.  Tebufenozide  has 
been  classified  as  a  Group  E,  "no 
evidence  of  carcinogenicity  for 
humans,"  chemical  by  EPA. 

C.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.482)  for  the  residues  of 
tebufenozide,  in  or  on  a  variety  of  raw 
agricultiiral  commodities.  In  today's 
action  tolerances  will  be  established  for 
the  residues  of  tebufenozide  in  or  on  the 
raw  agricultural  commodities:  leafy 
greens  crop  subgroup,  leaf  petioles  crop 
subgroup,  head  and  stem  Brassica  crop 
subgroup,  leafy  Brassica  greens  crop 
subgroup  and  firuiting  vegetables(except 
cucurbits)  at  10.0,  2.0,  5.0,  10.0  and  1.0 
ppm  respectively.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  from  tebufenozide  as 
follows: 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  (PCT)  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings:  That  the  data  used  are  reliable 
and  provide  a  valid  basis  to  show  what 
percentage  of  the  food  derived  from 
such  crop  is  likely  to  contain  such 
pesticide  residue;  that  the  exposure 
estimate  does  not  underestimffte 
exposure  for  any  significant 
subpopulation  group;  and  if  data  are 


available  on  pesticide  use  and  food 
consumption  in  a  particular  area,  the 
exposure  estimate  does  not  understate 
exposure  for  the  population  in  such 
area.  In  addition,  the  Agency  must 
provide  for  periodic  evaluation  of  any 
estimates  used.  To  provide  for  the 
periodic  evaluation  of  the  estimate  of 
percent  of  crop  treated  as  required  by 
the  section  408(b)(2)(F),  EPA  may 
require  registrants  to  submit  data  on 
PCT. 

The  Agency  used  PCT  information  as 
follows: 

Estimates  of  percent  crop  treated  were 
used  for  the  following  crops.  In  all  cases 
the  maximiun  estimate  was  used. 

Almonds:  Average  <1%  Maximum 
<1% 

Apples:  Average  1%  Maximum  2% 
Beans/Peas,  Dry  Average  0% 
Maximum  1% 

Cotton  Average  1%  Maximum  4% 
Sugarcane  Average  3%  Maximum . 
5% 

Walnuts  Average  10%  Maximum 
16% 

The  Agency  believes  that  the  three 
conditions,  discussed  in  section  408 
(b)(2)(F)  in  this  unit  concerning  the 
Agency's  responsibilities  in  assessing 
chronic  dietary  risk  findings,  have  been 
met.  The  PCT  estimates  are  derived 
from  Federal  and  private  market  survey 
data,  which  are  reliable  and  have  a  valid 
basis.  Typically,  a  range  of  estimates  are 
supplied  and  the  upper  end  of  this 
range  is  assumed  for  the  exposure 
assessment.  By  using  this  upper  end 
estimate  of  the  PCT,  the  Agency  is 
reasonably  certain  that  that  the 
percentage  of  the  food  treated  is  not 
likely  to  be  underestimated.  The 
regional  consiunption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consiimption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consiunption  of  food  to  which 
tebufenozide  may  be  applied  in  a 
particular  area. 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 


effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  Toxicity 
observed  in  oral  toxicity  studies  were 
not  attributable  to  a  single  dose 
(exposure).  No  Neiu'o  or  systemic 
toxicity  was  observed  in  rats  given  a 
single  oral  administration  of 
Tebufenozide  at  0,  500,  1,000  or  2,000 
mg/kg.  No  maternal  or  developmental 
toxicity  was  observed  following  oral 
administration  of  Tebufenozide  at  1,000 
mg/kg/day  (Limit-Dose)  during  gestation 
to  pregnant  rats  or  rabbits.  This  risk  is 
considered  to  be  negUgible. 

ii.  Chronic  exposure  and  risk.  The  RfD 
used  for  the  chronic  dietary  analysis  is 
0.018  mg/kg/day.  In  conducting  this 
exposure  assessment,  HED  has  made 
very  conservative  assumptions  ~  100% 
of  Brassica  (cole)  and  leafy  vegetables 
and  fruiting  vegetables  and  all  other 
commodities  having  tebufenozide 
tolerances  will  contain  tebufenozide 
residues  and  those  residues  would  be  at 
the  level  of  the  tolerance,  and  some 
percent  crop  treated  (%CT)  data  for 
selected  commodities  ~  which  result  in 
an  overestimate  of  human  dietary 
exposure.  Previous  chronic 
tebufenozide  analyses  conducted  for 
Section  18  actions  included  %CT  data 
on  spinach  and  cole  crops.  These  values 
were  reset  to  100%  CT  as  a  result  of  this 
petition  for  permanent  tolerances.  Thus, 
in  making  a  safety  determination  for  this 
tolerance,  HED  is  taking  into  accoimt 
this  conservative  exposure  assessment. 

With  Brassica  (cole)  and  leafy 
vegetables  and  fruiting  vegetables  as 
new  tolerances,  the  existing 
tebufenozide  tolerances  (published  and 
including  the  necessary  Section  18 
tolerances)  result  in  a  Anticipated 
Residue  Contribution  (ARC)  that  is 
equivalent  to  the  following  percentages 
of  the  RfD: 


Population  Sut)group 

%RfD 

U.S.  Population  -  48  States 

30 

All  Infants  (<1  year) 

29 

Nursing  Infants  (<1  year) 

20 

Non-Nursing  Infants  (<1  year) 

33 

Children  (1-6  years) 

44 

Children  (7-12  years) 

35 

U.S.  Population  -  Spring  Sea- 

son 

30 

U.S.  Population  -  Winter  Sea- 

son 

30 

Northeast  Region 

31 

Weastem  Region 

33 

Pacific  Region 

34 

Non-Hispanic  Blacks 

32 

Non-Hispanic  Other  Than  Black 

or  White 

36 

Females  (13+/ nursing) 

32 

Males  (20-f  years) 

26 

The  subgroups  listed  above  are:  (1) 
the  U.S.  population  (48  States);  (2)  those 
for  infants  and  children;  (3)  the  other 
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subgroups  for  which  the  percentage  of 
the  RfD  occupied  is  greater  than  that 
occupied  by  the  subgroup  U.S. 
population  (48  States);  and,  (4)  other 
population  subgroups  of  particular 
regulatory  interest. 

2.  From  drinking  water—  i.  Acute 
exposure  and  risk.  Because  no  acute 
dietary  endpoint  was  determined,  the 
Agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
acute  exposure  from  drinking  water. 

ii.  Chronic  exposure  and  risk. 
Submitted  environmental  fate  studies 
suggest  that  tebufenozide  is  moderately 
persistent  to  persistent  and  mobile; 
thus,  tebufenozide  could  potentially 
leach  to  ground  water  and  nmoff  to 
siuface  water  under  certain 
environmental  conditions  There  is  no 
established  Maximum  Contaminant 
Level  (MCL)  for  residues  of 
tebufenozide  in  drinking  water.  No 
drinking  water  Health  Advisories  have 
been  issued  for  tebufenozide.  Therefore, 
potential  residue  levels  for  drinking 
water  exposure  were  calculated  using 
Generic  Expected  Environmental 
Concentration  (GENEEC)  (surface  water) 
and  Screening  Concentration  In  Ground 
Water  (SCI-GROW)  (ground  water)  for 
the  himian  health  risk  assessment.  Due 
to  the  wide  range  of  aerobic  soil  half-life 
(ti/z)  values,  GENEEC  and  SCI-GROW 
were  nm  based  on  aerobic  half-lives  of 
66  (California  Loam)  and  729  (worst 
case  soil  with  low  microbial  activity) 
days.  Because  of  the  wide  range  of  half- 
life  values  a  range  of  potential  exposure 
values  were  calculated.  In  each  case  the 
worst  case  upper  boimd  exposure  limits 
were  then  compared  to  appropriate 
chronic  water  levels  of  concern 
(DWLOC).  In  each  case  the  calculated 
exposures  based  on  model  data  were 
below  the  DWLOC. 

3.  From  non-dietary  exposure. 
Tebufenozide  is  not  currently  registered 
for  use  on  any  residential  non-food 
sites.  Therefore  there  is  no  chronic, 
short-  or  intermediate-term  exposure 
scenario. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b){2){D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cimiulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tebufenozide  has  a  conunon  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 


cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
tebufenozide  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  tebufenozide  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  Since  no  acute 
toxicological  endpoints  were 
established,  no  acute  aggregate  risk 
exists. 

2.  Chronic  risk.  Using  the  ARC 
exposiu-e  assumptions  described  in  this 
imit,  EPA  has  concluded  that  aggregate 
exposiue  to  tebufenozide  from  food  will 
utilize  30%  of  the  RfD  for  the  U.S. 
popidation.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  children  (1-6  years  old)  at 
44  percent  of  the  RfD  and  is  discussed 
below.  Submitted  environmental  fate 
studies  suggest  that  tebufenozide  is 
moderately  persistent  to  persistent  and 
mobile;  thus,  tebufenozide  could 
potentially  leach  to  ground  water  and 
nmoff  to  surface  water  under  certain 
environmental  conditions.  The 
modeling  data  for  tebufenozide  indicate 
levels  less  than  OPP's  DWLOC.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  There  are  no  registered 
residential  uses  of  tebufenozide.  Since 
there  is  no  potential  for  exposiue  to 
tebufenozide  from  residential  uses,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  RfD. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  Since  there  are  currently  no 
registered  indoor  or  outdoor  residential 
non-dietary  uses  of  tebufenozide  and  no 
short-  or  intermediate-term  toxic 
endpoints,  short-  or  intermediate-term 
aggregate  risks  do  not  exist. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Since,  tebufenozide  has 
been  classified  as  a  Group  E,  "no 
evidence  of  carcinogenicity  for 
humans,"  this  risk  does  not  exist 


5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  tebufenozide  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
tebufenozide,  EPA  considered  data  fit)m 
developmental  toxicity  studies  in  the  rpt 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capabiUty  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  auoalysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  imcertainty  factor  (usually 
100  for  combined  inter-  and  intra- 
species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies. 
Developmental  toxicity  studies  showed 
no  increased  sensitivity  in  fetuses  as 
compared  to  maternal  animals  following 
in  utero  exposures  in  rats  and  rabbits. 

iii.  Reproductive  toxicity  study.  Midti- 
generation  reproduction  toxicity  studies 
in  rats  showed  no  increased  sensitivity 
in  pups  as  compared  to  adiUts  and 
offsprings. 

iv.  Pre-  and  post-natal  sensitivity.  The 
toxicology  data  base  for  tebufenozide 
included  acceptable  developmental 
toxicity  studies  in  both  rats  and  rabbits 
as  well  as  a  2-generation  reproductive 
toxicity  study  in  rats.  The  data  provided 
no  indication  of  increased  sensitivity  of 
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rats  or  rabbits  to  in  utero  and/or 
postnatal  exposure  to  tebufenozide.  No 
maternal  or  developmental  findings 
were  observed  in  the  prenatal 
developmental  toxicity  studies  at  doses 
up  to  1.000  mg/kg/day  in  rats  and 
rabbits.  In  the  2 -generation  reproduction 
studies  in  rats,  effects  occurred  at  the 
same  or  lower  treatment  levels  in  the 
adults  as  in  the  offspring. 

V.  Conclusion.  There  is  a  complete 
toxicity  database  for  tebufenozide  and 
exposure  data  is  complete  and 
reasonably  accounts  for  potential 
exposures. 

2.  Acute  risk.  Since  no  acute 
toxicological  endpoints  were 
established,  no  acute  aggregate  risk 
exists. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposiu^ 
to  tebufenozide  from  food  will  utilize 
44%  of  the  RfD  for  infants  and  children. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposiu«  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposiu«  to 
tebufenozide  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure. 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  RfD. 

4.  Short-  or  intermediate-term  risk. 
Short  and  intermediate  term  risks  are 
judged  to  be  negligible  due  to  the  lack 
of  significant  toxicological  effects 
observed. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  fix>m  aggregate  exposure  to 
tebufenozide  residues. 

in.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residues  of 
tebufenozide  in/on  plants  is  adequately 
understood.  The  residue  of  concern  for 
both  regulatory  (tolerance  expression) 
and  risk  assessment  purposes  is  the 
parent  compoimd,  tebufenozide  per  se. 
Since  there  are  no  animal  feed  items 
associated  with  leafy  and  Brassica  (cole) 
leafy  vegetables  and  fruiting  vegetables, 
a  discussion  of  the  qualitative  nature  of 
the  residue  in  animals  is  not  germane  to 
this  action. 

B.  Analytical  Enforcement  Methodology 

The  HPLC/UV  (designated  as  TR  34- 
95-66.  TR  34-93-119  and  TR-34-94-41  all 
virtually  identical)  method  used  for 
determining  residues  of  tebufenozide 
in/on  leafy  and  Brassica  (cole)  leafy 


vegetables  and  fruiting  vegetables 
(except  cucurbits)  is  adequate  for 
collection  of  residue  data.  Adequate 
method  validation  and  concurrent 
method  recovery  data  have  been 
submitted  for  this  method.  The 
validated  limit  of  quantitation  (LOQ) 
and  limit  of  detection  (LOD)  are  0.02 
ppm  and  0.006  ppm,  respectively,  for 
residues  of  tebufenozide  in/on  tomatoes, 
tomato  processed  commodities,  and 
peppers.  The  LOQ  is  0.01  ppm  for 
residues  of  tebufenozide  in/on  lettuce, 
spinach,  cabbage,  and  mustard  greens, 
and  the  LOQ  for  celery  is  0.05  ppm.  The 
LOD  is  0.003  ppm  for  all  leafy  vegetable 
matrices  tested. 

The  method  may  be  requested  from: 
Calvin  Furlow,  PRRIB,  IRSD 
(7502C).Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm  lOlFF,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  305-5229. 

C.  Magnitude  of  Residues 

Adequate  residue  data  were  provided 
to  support  the  tolerances  for  leafy  greens 
crop  subgroup  at  10.0  ppm,  leaf  petioles 
crop  subgroup  at  2.0  ppm,  head  and 
stem  Brassica  crop  subgroup  at  5.0  ppm, 
leafy  Brassica  greens  crop  subgroup  at 
10.0  ppm  and  fruiting  vegetables  (except 
cucurbits)  at  1 .0  ppm.  There  are  no 
currently  regulated  processed  food  or 
feed  items  derived  from  Brassica  (cole) 
and  leafy  vegetables  and  fruiting 
vegetables.  Since  there  are  no  animal 
feed  items  associated  with  Brassica 
(cole)  and  leafy  vegetables  and  fruiting 
vegetables,  no  secondary  residues  in 
animals  are  expected.  There  are  no  food 
handling  uses  for  tebufenozide. 

D.  International  Residue  Limits 

There  are  ciurently  no  CODEX  listings 
for  tebufenozide  residues  in  or  on  the 
commodities  subject  to  todays  action, 
therefore  there  are  no  harmonization 
issues  for  these  crops. 

E.  Rotational  Crop  Restrictions 

Crops  which  the  label  allows  to  be 
treated  directly  can  be  planted  at  any 
time.  The  following  crops  can  be 
planted  30  days  after  application:  root/ 
tuber/bulb  vegetables  and  cucurbits.  All 
other  crops  can  not  be  planted  within  12 
months  of  application.  The  latter  would 
include  legume  vegetables,  cereal 
grains,  grasses  and  non-grass  animal 
feeds. 

IV.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  tebufenozide  in  leafy 
greens  crop  subgroup,  leaf  petioles  crop 


subgroup,  head  and  stem  Brassica  crop 
subgroup,  leafy  Brassica  greens  crop 
subgroup  and  fruiting  vegetables 
(Except  cucurbits)  at  10.0,  2.0,  5.0, 10.0 
and  1.0  ppm. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  imtil  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  Jime  14, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  regulation.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  Crystal  Mall 
#2, 1921Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-5697, 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
shoiUd  be  sent  to  James  HoUins, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  sununary  of  any 
evidence  relied  upon  by  the  requestor 
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(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  accoimt 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
[OPP-300B391  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

dojections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are  ' 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  conunents  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 


address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
imder  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  fit}m  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
Octobet-4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specficed  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergoverrunental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerance/exemption 
in  this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4,  1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 


a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  bom  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
imfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084. 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  natine 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  commimities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  commimities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirenients  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
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section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Fart  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  30,  1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346a,  and  371. 

2.  In  §  180.482,  in  paragraph  (a),  by 
alphabetically  adding  the  following 
commodities  to  the  table: 

§  180.482    Tebufenozide;  tolerances  for 
residues. 


(a) 


Commodity 

Parts  per  mil- 
lion 

*          •          *          • 

•          •          * 

Fruiting  Vegetables  (Except 

cucurbits) 
Head  arxj  stem  Brasstca 

1.0 
5.0 

crop  subgroup. 
Leafy  Brassica  greens  crop 

sut)group. 
Leafy  greens  crop  subgroup 
Leaf  petioles  crop  subgroup 

10.0 

10.0 
2.0 

•                      •                      •                      • 

*                      •                      • 

[FR  Doc.  99-9060  Filed  4-13-99;  8:45  am] 

BILUNG  CODE  6560-SO-F 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300833;  FRL-6073-31 
RiN2070-AB78 

Cyprodinil;  Pesticide  Tolerance  for 
Emergency  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
cyprodinil  in  or  on  strawberries.  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency  exemption  under 
section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
authorizing  use  of  the  pesticide  on 
strawberries  This  regulation  establishes 
a  maximum  permissible  level  for 
residues  of  cyprodinil  in  this  food 
commodity  pursuant  to  section  408(1)(6) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerance 
will  expire  and  is  revoked  on  May  31, 
2000. 

DATES:  This  regulation  is  effective  April 
14, 1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  June  14, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-300833], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300833],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resovirces 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mdl  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 


A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  [OPP-300833]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Stephen  Schaible,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  271, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  703-308-9362; 
schaible.stephen@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA.  on 
its  own  initiative,  pursuant  to  sections 
408  and  (1)(6)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a  and  (1)(6).  is  establishing  a 
tolerance  for  residues  of  the  fungicide 
cyprodinil,  in  or  on  strawberries  at  5.0 
part  per  million  (ppm).  This  tolerance 
will  expire  and  is  revoked  on  May  31, 
2000.  EPA  will  publish  a  document  in 
the  Federal  Re^ster  to  remove  the 
revoked  tolerance  bom  the  Code  of 
Federal  Regulations. 

I.  Background  and  Statutory  Findings 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCAJ,  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  in  this 
preeamble  and  discussed  in  greater 
detail  in  the  final  rule  establishing  the 
time-limited  tolerance  associated  with 
the  emergency  exemption  for  use  of 
propiconazole  on  sorghum  (61  FR 
58135,  November  13, 1996)  (FRL-5572- 
9). 
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New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A){ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. "  

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  16(B. 

SecUon  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA.  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for  Cyprodinil 
on  Strawberries  and  FFDCA  Tolerances 

According  to  the  Applicant,  gray 
mold  caused  by  Botrytis  cinerea  is  one 
of  the  most  severe  problems  limiting 
strawberry  production  in  Florida.  Gray 
mold  affects  both  flowers  and  fruit, 
resulting  in  marketable  yield  losses. 
Historically,  gray  mold  has  been 
controlled  with  bloom  sprays  of  Rovral 
(iprodione)  then  weekly  applications  of 
captan  imtil  harvest.  This  schedule  has 
provided  good  control  of  gray  mold, 


especially  for  relatively  resistant 
varieties,  such  as  Oso  Grande. 

However,  a  shift  toward  the  usage  of 
certain  varieties  of  strawberries  which 
have  specific  desirable  attributes  (i.e., 
production,  pest  resistance  or  tolerance, 
etc.)  but  are  more  susceptible  to  gray 
mold,  the  development  of  gray  mold 
strains  with  resistance  to  iprodione,  and 
limitation  of  iprodione  use  on 
strawberries  recently  instituted  as  part 
of  the  iprodione  reregistration  has 
resulted  in  a  situation  where  growers 
expect  heavy  losses  without  the 
requested  product,  Switch  (which 
contains  the  active  ingredients 
cyprodinil  and  fludioxonil).  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  cyprodinil  on  strawberries  for 
control  of  gray  mold  in  Florida.  After 
having  reviewed  the  submission,  EPA 
concurs  that  emergency  conditions  exist 
for  this  state. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
cyprodinil  in  or  on  strawberries.  In 
doing  so,  EPA  considered  the  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerance  under  FFDCA  section  408(1)(6) 
would  be  consistent  with  the  safety 
standard  and  with  FIFRA  section  18. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawful,  EPA  is  issuing 
this  tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  is  revoked  on  May  31,  2000, 
xmder  FFDCA  section  408(1)(5).  residues 
of  the  pesticide  not  in  excess  of  the 
amounts  specified  in  the  tolerance 
remaining  in  or  on  strawberries  after 
that  date  will  not  be  imlawdiil,  provided 
the  pesticide  is  applied  in  a  manner  that 
was  lawful  imder  FIFRA,  and  the 
residues  do  not  exceed  a  level  that  was 
authorized  by  this  tolerance  at  the  time 
of  that  application.  EPA  will  take  action 
to  revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  tolerance  is  being 
approved  luider  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  cyprodinil  meets  EPA's 
registration  requirements  for  use  on 
strawberries  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
cyprodinil  by  a  State  for  special  local 


needs  imder  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  Florida  to  use  this 
pesticide  on  this  crop  under  section  18 
of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  cyprodinil,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  under  the 
"ADDRESSES"  section. 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRI^5754- 

7). 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant    . 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  cyprodinil  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  vrith  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of 
cyprodinil  on  strawberries  at  5.0  ppm. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  natiu«  of  the 
toxic  effects  caused  by  cyprodinil  are 
discussed  in  this  imit. 

B.  Toxicological  Endpoint 

1.  Acute  toxicity.  No  effects  that  could 
be  attributed  to  a  single  exposure  (dose) 
were  observed  in  oral  toxicity  studies 
including  the  developmental  toxicity 
studies  in  rats  and  rabbits.  Therefore,  a 
dose  and  endpoint  were  not  identified 
for  acute  dietary  risk  assessment. 

2.  Short-and  intermediate-term 
toxicity.  A  no  observed  adverse  effect 
level  (NOAEL)  of  25  milligrams/ 
kilogram/day  (mg/kg/day)  was  selected 
from  the  21-day  dermal  rat  study.  The 
effect  observed  at  the  lowest  adverse 
effect  level  (LOAEL)  of  125  mg/kg/day 


18348  Federal  Register / Vol.  64,  No.  71 /Wednesday,  April  14,  1999 /Rules  and  Regulations 


in  this  study  was  hunched  posture  in 
females. 

3.  Chronic  toxicity.  EPA  has 
established  the  Reference  Dose  (R£D)  for 
cyprodinil  at  0.03  mg/kg/day.  This  RfD 
is  based  on  a  NOAEL  of  2.7  mg/kg/day 
and  an  uncertainty  factor  of  100.  The 
NOAEL  was  taken  firom  the  chronic  rat 
study:  at  the  LOAEL  of  35.6  mg/kg/day, 
effects  observed  were  histopathological 
alterations  in  the  liver  spongiosis 
hepatis  in  males. 

4.  Carcinogenicity.  Cyprodinil  is 
classified  as  a  "not  likely"  human 
carcinogen,  based  on  the  lack  of 
evidence  of  carcinogenicity  in  mice  and 
rats  at  doses  that  were  judged  to  be 
adequate  to  assess  the  carcinogenic 
potential. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.532)  for  the  residues  of 
cyprodinil,  in  or  on  a  variety  of  raw 
agricultival  commodities.  Mention  any 
tolerances  of  special  relevance  and 
meat,  milk,  poultry  and  egg  tolerances, 
if  applicable.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  cyprodinil  as 
follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occvirring  as  a  result  of 
a  1-day  or  single  exposure.  In  this  case, 
an  acute  risk  assessment  was  not 
conducted.  No  effects  that  could  be 
attributed  to  a  single  exposure  (dose) 
were  observed  in  oral  toxicity  studies 
including  the  developmental  toxicity 
studies  in  rats  and  rabbits.  Therefore,  a 
dose  and  endpoint  were  not  identified 
for  acute  dietary  risk  assessment. 

ii.  Chronic  exposure  and  risk. 
Tolerance  level  residues  and  100%  crop 
treated  were  assumed  to  calculate 
dietary  exposure  for  the  U.S.  population 
and  population  subgroups  from  residues 
on  published  and  proposed  uses. 
Chronic  exposure  from  food  uses  of 
cyprodinil  represents  6%  of  the  RfD  for 
the  U.S.  population  and  21%  of  the  RfD 
for  nursing  infants  (<  1  jrr),  the  subgroup 
most  highly  exposed. 

2.  From  drinking  water.  Cyprodinil  is 
considered  to  be  persistent  in  water  and 
mobile  in  most  soils:  imder  most 
conditions  though,  cyprodinil  will  have 
a  low  potential  for  movement  into 
groundwater  at  high  concentrations. 
There  is  potential  for  cyprodinil  to 
contaminate  siirface  water  as  runoff  and 
as  a  sorbed  species  through  erosion  of 
soil  particles.  There  is  no  established 
Maximum  Contaminant  Level  (MCL)  for 
residues  of  cyprodinil  in  drinking  water. 


No  health  advisory  levels  for  cyprodinil 
in  drinking  water  have  been  established. 

The  Agency  has  calculated  drinking 
water  levels  of  comparison  (DWLOCs) 
for  chronic  exposiue  to  cyprodinil  in 
surface  and  groundwater.  A  DWLOC  is 
a  theoretical  upper  limit  on  a  pesticide's 
concentration  in  drinking  water  in  light 
of  total  aggregate  exposing  to  a  pesticide 
in  food,  drinking  water,  and  through 
residential  uses.  Toxicity  endpoints, 
default  body  weight  (70  kg  for  males,  60 
kg  for  females,  and  10  kg  for  nursing 
infants  <  1  year  old)  and  default 
drinking  water  consumption  estimates 
(2  L/day  for  adults,  1  L/day  for  nursing 
infants)  are  used  to  calculate  the  actual 
DWLOCs.  The  DWLOC  represents  the 
concentration  level  in  surface  water  or 
groimdwater  at  which  aggregate 
exposure  to  the  chemical  is  not  of 
concern. 

Using  the  SCI-GROW  screening 
model,  the  Agency  calculated  an 
Estimated  Environmental  Concentration 
(EEC)  of  cyprodinil  in  groundwater  for 
use  in  human  health  risk  assessments. 
This  value  represents  an  upper  boimd 
estimate  of  the  concentration  of 
cyprodinil  that  might  be  foimd  in 
groundwater  assuming  the  maximum 
application  rate  allowed  on  the  label  of 
the  highest  use  pattern. 

The  Agency  used  the  PRZM-EXAMS 
model  to  estimate  EECs  for  cyprodinil  in 
siuface  water.  PRZM-EXAMS  is  a  more 
refined  Tier  n  assessment.  The  EECs 
from  these  models  are  compared  to  the 
DWLOCs  to  make  the  safety 
determination. 

i.  Acute  exposure  and  risk.  This  risk 
assessment  was  not  conducted.  No 
effects  that  could  be  attributed  to  a 
single  exposure  (dose)  were  observed  in 
oral  toxicity  studies  including  the 
developmental  toxicity  studies  in  rats 
and  rabbits.  Therefore,  a  dose  and 
endpoint  were  not  identified  for  acute 
dietary  risk  assessment. 

ii.  Chronic  exposure  and  risk.  Using 
the  SCI-GROW  model,  the  maximum 
long-term  estimated  concentration  in 
groimdwater  is  not  expected  to  exceed 
0.04  parts  per  billion  (ppb).  The  chronic 
estimated  concentration  in  surface 
water,  using  the  PRZM-EXAMS  model, 
is  51  ppb.  The  DWLOC  for  the  U.S. 
population  was  calculated  to  be  995 
ppb;  the  DWLOC  for  the  most  sensitive 
subgroup,  niusing  infants  <  1  yr.  old, 
was  236  ppb.  As  concentrations  of 
cyprodinil  in  groundwater  and  surface 
water  do  not  exceed  the  calculated 
DWLOCs,  the  Agency  concludes  with 
reasonable  certainty  that  chronic 
exposure  to  cyprodinil  in  drinking 
water  is  not  of  concern. 

3.  From  non-dietary  exposure. 
Cyprodinil  is  currently  not  registered  for 


use  on  any  sites  that  would  result  in 
non-occupational,  non-dietary  exposiue; 
therefore,  such  exposure  is  not  expected 
and  not  incorporated  into  EPA's 
aggregate  risk  assessment. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  aunulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
cyprodinil  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
ciunulative  risk  approach  based  on  a 
conunon  mechanism  of  toxicity, 
cyprodinil  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  cyprodinil  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  more  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  ciunulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  This  risk  assessment 
was  not  conducted.  No  effects  that 
could  be  attributed  to  a  single  exposure 
(dose)  were  observed  in  oral  toxicity 
studies  including  the  developmental 
toxicity  studies  in  rats  and  rabbits. 
Therefore,  a  dose  and  endpoint  were  not 
identified  for  acute  dietary  risk 
assessment. 

2.  Chronic  risk.  Using  the  TMRC 
exposure  assumptions  described  in  this 
unit,  EPA  has  concluded  that  aggregate 
exposure  to  cyprodinil  from  food  will 
utilize  6%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  nursing  infants  less  than  1 
year  of  age  (discussed  below).  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  vdU  not  pose  appreciable  risks 
to  human  health.  Estimated  chronic 
enviroiunental  concentrations  of 
cj^rodinil  in  surface  water  and 
groundwater  do  not  exceed  chronic 
DWLOCs  calculated  by  the  Agency; 
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thersfore,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
theRfD. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  accoiuit  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure. 

There  are  no  registered  uses  of  this 
chemical  that  would  result  in  non- 
dietary,  non-occupational  exposure. 
This  risk  assessment  was  not  conducted. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Cyprodinil  is  classified  as  a 
"not  likely"  human  carcinogen,  based 
on  the  lack  of  evidence  of 
carcinogenicity  in  mice  and  rats  at  doses 
that  were  judged  to  be  adequate  to 
assess  the  carcinogenic  potential.  This 
risk  assessment  is  not  required. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  cyprodinil  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
cyprodinil,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  orgemism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 


when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  imusual 
toxic  properties  of  a  compoimd  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
the  rat  developmental  study,  the 
maternal  NOAEL  was  200  mg/kg/day, 
based  on  decreased  body  weight,  body 
weight  gain,  and  food  consumption  at 
the  LOAEL  of  1,000  mg/kg/day.  The 
developmental  NOAEL  was  200  mg/kg/ 
day,  based  on  increased  incidence  of 
skeletal  variations  (primarily  absent  or 
reduced  ossification  of  the  metacarpal) 
and  on  decreased  mean  fetal  weight  at 
the  LOAEL  of  1,000  mg/kg/day.  In  the 
rabbit  developmental  toxicity  study,  the 
maternal  NOAEL  was  150  mg/kg/day, 
based  on  decreased  body  weight  gain  at 
the  LOAEL  of  400  mg/kg/day.  The 
developmental  NOAEL  was  150  mg/kg/ 
day  and  the  LOAEL  was  400  mg/kg/day. 
based  on  increased  incidence  of  13th 
rib. 

iii.  Reproductive  toxicity  study.  In  the 
2-generation  reproductive  toxicity  study 
in  rats,  the  parental  NOAEL  was  81  mg/ 
kg/day,  based  on  decreased  parental 
female  premating  body  weight  gain  at 
the  LOAEL  of  326  mg/kg/day.  The 
Agency  considers  significant  increases 
in  kidney  and  liver  weight  at  the  326 
mg/kg/day  dose  as  supportive  evidence 
of  toxicity.  The  reproductive/ 
developmental  NOAEL  was  81  mg/kg/ 
day  and  the  LOAEL  was  326  mg/kg/day. 
based  on  decreased  Fl  and  F2  pup 
weight  diuing  lactation  and  continuing 
into  adulthood  for  Fl  rats. 

iv.  Pre-  and  post-natal  sensitivity.  The 
toxicological  data  base  for  evaluating 
pre-  and  post-natal  toxicity  for 
cyprodinil  is  complete  with  respect  to 
current  data  requirements.  There  are  no 
pre-  or  post-natal  toxicity  concerns  for 
infants  and  children,  based  on  the 
results  of  the  rat  and  rabbit 
developmental  toxicity  studies  and  the 
2-generation  rat  reproductive  toxicity 
study. 

V.  Conclusion.  There  is  a  complete 
toxicity  database  for  cyprodinil  and 
exposure  data  is  complete  or  is 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  The 
Agency  determined  that  for  cyprodinil, 
the  lOx  factor  to  account  for  enhanced 
sensitivity  of  infants  and  children 
should  be  removed. 

2.  Acute  risk.  This  risk  assessment 
was  not  conducted.  No  effects  that 
could  be  attributed  to  a  single  exposure 
(dose)  were  observed  in  oral  toxicity 
studies  including  the  developmental 
toxicity  studies  in  rats  and  rabbits. 
Therefore,  a  dose  and  endpoint  were  not 
identified  for  acute  dietary  risk 
cissessment. 


3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  cyprodinil  from  food  will  utilize  21% 
of  the  RfD  for  nursing  infants  less  than 
one  year  old,  the  infant  and  children 
subgroup  most  highly  exposed.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Because  the  chronic 
DWLOCs  are  not  exceeded  by  estimated 
chronic  environmental  concentrations 
in  groimdwater  or  surface  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  RfD. 

4.  Short-  or  intermediate-term  risk. 
There  are  no  residential  uses  for  this 
chemical;  this  risk  assessment  is  not 
required. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
C3rprodinil  residues. 

IV.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  plants  is 
understood  based  on  metabolism 
studies  in  stone  fruit,  pome  fruit,  wheat, 
tomatoes  and  potatoes.  The  residue  of 
concern  is  parent  cyprodinil  only.  There 
are  no  animal  feed  items  associated  with 
the  strawberry  use;  data  on  the  nature  of 
the  residue  in  animals  are  not  required 
for  the  section  18  action  or  the 
establishment  of  this  tolerance. 

B.  Analytical  Enforcement  Methodology 
Adequate  enforcement  methodology 

(HPLC)  is  available  to  enforce  the 
tolerance  expression;  OPP  concludes 
that  the  method  will  be  suitable  for 
enforcement  piuposes  once  revisions 
recommended  by  the  Analytical 
Chemistry  Laboratory  (ACL)  are 
incorporated.  The  method  may  be 
requested  from:  Calvin  Furlow,  PRRIB,  , 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Rm  lOlFF,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA.  (703)  305-5229. 

C.  Magnitude  of  Residues 

Residues  of  cyprodinil  are  not 
expected  to  exceed  5.0  ppm  in 
strawberries  as  a  result  of  the  proposed 
section  18  use. 

D.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  residue  limits  established  for 


18350  Federal  Register / Vol.  64,  No.  71 /Wednesday,  April  14,  1999 /Rules  and  Regulations 


cyprodinil  on  strawberries.  Therefore, 
no  compatibility  problems  exist  for  the 
proposed  tolerance. 

E.  Rotational  Crop  Restrictions 

No  rotational  crop  study  was 
submitted  with  the  petition  for  use  of 
cyprodinil  on  strawberries.  As 
strawberries  are  considered  to  be  a 
rotated  crop,  treated  crop  acreage  shall 
be  rotated  to  strawberries  only. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  cyprodinil  in 
strawberries  at  5.0  ppm. 

VI.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
ciurently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  June  14,  1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  groimds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  piupose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location,  telephone  niunber,  and 
e-mail  address:  Rm.  239,  Crystal  Mall 
#2, 1921  Jeff^erson  Davis  Hwy., 
Arlington,  VA,  (703)  305-5697, 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  Hollins, 


Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  pari  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vn.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
[OPP-300833J  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 


The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the     . 
beginning  of  this  document. 

VIII.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(0MB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specficed  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(1)(6),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950).  and  was  provided 
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to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  0MB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  U  the  mandate  is 
unfunded,  EPA  must  provide  0MB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiu« 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 


meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  cooununities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3^)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

DC.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  2, 1999. 

Donald  Stubbs, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a,  and  371. 

2.  In  §180.532,  by  revising  paragraph 
(b)  to  read  as  follows: 

§160.532    Cyprodtnil;  tolerances  for 
residues. 

***** 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  residues  of  the  fungicide  cyprodinil 
(4-cyclopropyl-6-methyl-N-phenyl-2- 
pyrimidinamine)  in  connection  with  use 
of  the  pesticide  under  section  18 
emergency  exemptions  granted  by  EPA. 
The  tolerances  will  expire  and  are 
revoked  on  the  dates  specified  in  the 
following  table: 


Comniodrty 

Parts 
per  mil- 
lion 

Expiration/ 

revocation 

date 

Strawberries  

5.0 

5/31A)0 

(FR  Doc.  99-9059  Filed  4-13-99;  8:45  ami 

BILUNG  COOE  6S60-5O-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300829;  FRL  6072-2] 
Rm207a-AB78 

Rirthiacel-fiwlhyl;  PMticida  TotoranM 

agency:  Environmental  Protection 

Agency  (EPA). 

action;  Final  rule. ' 

summary:  This  regidation  establishes  a 
tolerance  for  residues  of  fluthiacet- 
methyl  in  or  on  soybean  seed.  Novartis 
Crop  Protection,  Inc.  requested  this 
tolerance  imder  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  as  amended  by  the 
Food  Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effective  April 
14,  1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  Jime  14, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300829J, 
must  be  submitted  to:  Hearing  Cleric 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Brandi,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  CleriiL  identified 
by  the  docket  jcontrol  number,  [OPP- 
300829],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
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docket@epa.gov.  Copies  of  objections 
and  hearing  requests  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300829).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  fUed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Tompkins,  Registration 
Division  {7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  239, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwry..  Arlington.  VA.  703-305-5697; 
tompkins.jim@epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  26, 1997  (62 
FR  14426)  (FRL-5595-6).  EPA  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA)  (Pub.  L.  104-170)  announcing 
the  filing  of  a  pesticide  petition  (PP) 
6F4614,  for  tolerance  by  Novartis  Crop 
Protection,  Inc..  P.O.  Box  18300, 
Greensboro,  NC  27419.  This  notice 
included  a  summary  of  the  petition 
prepared  by  Novartis  Crop  Protection, 
Inc.,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  a 
tolerance  for  residues  of  the  herbicide, 
fluthiacet-methyl,  acetic  acid  [(2-chloro- 
4-fluoro-5-[(tetrahydro-3-oxo-lH,3H- 
[l,3,4lthiadiazolo(3,4-alpyridazin-l- 
ylidene)aminolphenyl]thio]-methyl 
ester,  in  or  on  soybeans  at  0.01  part  per 
million  (ppm). 

I.  Background  and  Statutory  Findings 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposiires  for  which  there  is 
reliable  information."  This  includes 


exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 
7). 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other- relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  fluthiacet-methyl  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2),  for  a  tolerance  for  residues  of 
fluthiacet-methyl  on  soybean  seed  at 
0.01  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  fluthiacet-methyl 
are  discussed  in  this  unit. 

1.  A  rat  acute  oral  study  with  a  LDjo 
greater  than  (>)  5.000  milligrams  (mg)/ 
kilogram  (kg)  for  males  and  females. 

2.  A  90-day  rat  feeding  study  with  a 
no  observed  adverse  effect  level 
(NOAEL)  of  100  ppm  6.19  mg/kg/day  for 
males  and  6.80  mg/kg/day  for  females 
and  a  lowest  observed  adverse  effect 
level  (LOAEL)  of  3,500  ppm  216  mg/kg/ 
day  for  males  and  249  mg/kg/day  for 
females  based  on  decreased  body  weight 
gains  as  well  as  effects  on  hematology, 
clinical  chemistry,  urinalysis 
parameters,  liver  weights  and 
microscopic  pathology. 

3.  A  90-day  mouse  feeding  study  with 
a  NOAEL  of  10  ppm  (1.3  mg/kg/day  for 


males  and  1.6  mg/kg/day  for  females) 
and  a  LOAEL  of  500  ppm  (66  mg/kg/day 
for  males  and  83  mg/kg/day  for  females) 
based  on  effects  on  the  erythropoietic 
system  and  the  liver. 

4.  A  6-week  dog  dietary  study  with  a 
NOAEL  of  236  mg/kg/day  for  males  and 
77.7  mg/kg/day  for  females  and  a 
LOAEL  of  709  mg/kg/day  for  males  and 
232  mg/kg/day  for  females  based  on 
decreased  body  weight  gain. 

5.  A  28-day  rat  dermal  study  with  a 
NOAEL  of  1,000  mg/kg/day,  the  highest 
dose  tested  (HDT). 

6.  A  1-year  dog  chronic  feeding  study 
with  a  NOAEL  of  57.6  mg/kg/day  in 
males  and  30.3  mg/kg/day  for  females 
and  a  LOAEL  of  582  mg/kg/day  for 
males  and  145  mg/kg/day  for  females 
based  on  effects  observed  in  the 
erythropoietic  system  and  the  liver. 

7.  A  rat  chronic  feeding/ 
carcinogenicity  study  with  a  NOAEL  for 
systemic  toxicity  of  50  ppm  (2.1  mg/kg/ 
day  in  males  and  2.5  mg/kg/day  in 
femedes)  and  a  LOAEL  for  systemic 
toxicity  of  3,000  ppm  (130  mg/kg/day  in 
males  and  154  mg/kg/day  in  females) 
based  on  decreased  body  weights,  liver 
toxicity,  pancreatic  toxicity  and 
microcytic  anemia  in  males;  and  liver 
toxicity,  uterine  toxicity  and  slight 
microcytic  anemia  in  females.  In  males 
only  at  3,000  and  5,000  ppm  (130  and 
219  mg/kg/day,  respectively)  there  was 
an  increase  in  the  trend  toward 
pancreatic  exocrine  adenomas  and 
pancreatic  islet  cell  adenomas. 

8.  A  mouse  carcinogenicity  study 
with  a  NOAEL  for  systemic  toxicity  of 
1  ppm  (0.1  mg/kg/day  in  males  and 
females)  and  a  LOAEL  for  systemic 
toxicity  of  10  ppm  (1.0  mg/kg/day  in 
males  and  1.2  mg/kg/day  in  females) 
based  on  non-neoplastic  liver  findings. 
In  males  (and  possibly  females)  at  100 
(10  mg/kg/day  for  males  and  12  mg/kg/ 
day  for  females)  and  300  ppm  (32  mg/ 
kg/day  for  males  and  37  mg  /kg/day  for 
females)  there  was  an  increase  in  the 
number  of  mice  with  hepatocellular 
adenomas,  carcinomas  and/or 
adenomas/carcinomas. 

9.  A  2-generation  rat  reproduction 
study  with  a  parental  systemic  NOAEL 
of  25  ppm  (1.59  mg/kg/day  for  males 
and  1.73  mg/kg/day  for  females)  and  a 
systemic  LOAEL  of  500  ppm  (31.8  mg/ 
kg/day  for  males  and  35.2  mg/kg/day  for 
females)  based  on  reduction  in  male 
body  weights/gains  and  hepatic 
pathology;  and  the  reproductive  NOAEL 
of  500  ppm  (31.8  mg/kg/day  for  males 
and  37.1  mg/kg/day  for  females)  and  the 
reproductive  LOAEL  of  5,000  ppm  (313 
mg/kg/day  for  males  and  388  mg/kg/day 
for  females)  based  on  decreases  in  mean 
litter  body  weights. 
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10.  A  rat  developmental  study  with  a 
maternal  NOAEL  and  reproductive 
NOAEL  equal  to  or  greater  than  1,000 
mg/kg/day  HDT. 

11.  A  rabbit  developmental  study 
with  a  maternal  and  developmental 
NOAEL  of  1.000  mg/kg/day  HDT  and 
with  a  developmental  NOAEL  of  300 
mg/kg/day  and  with  a  developmental 
LOAEL  of  1.000  mg/kg/day  based  on 
slight  non-significant  increased 
incidence  of  irregtilarly  shaped 
stemebrae  attributed  to  a  delay  in  fetal 
development. 

12.  An  acute  rat  neinotoxicity  study 
with  a  NOAEL  of  2.000  mg/kg  HDT. 

13.  A  rat  subchronic  neiuotoxicity 
study  with  a  systemic  NOAEL  of  10 
ppm  (0.576  mg/kg/day)  in  males  and 
20.000  ppm  (1,354  mg/kg/day).  HDT  in 
females  and  a  systemic  LOAEL  of 
10.000  (556  mg/kg/day)  in  males  based 
on  decreased  body  weight  and  food 
consumption  and  with  a  neurotoxicity 
NOAEL  of  20,000  ppm  (1.128  mg/kg/ 
day  for  males  and  1.354  mg/kg/day  for 
females).  HDT. 

14.  Fluthiacet-methyl  was  negative  for 
mutagenic/genotoxic  effects  in  bacterial 
or  cultured  mammalian  cells  and  did 
not  cause  DNA  damage  in  bacterial  or 
primary  rat  hepatocytes.  In  vitro 
cytogenetic  assays  performed  with  two 
different  mammalian  cell  lines 
demonstrated  that  fluthiacet-methyl  is 
clastogenic  both  in  the  presence  and 
absence  of  S9  activation.  Although  the 
test  substance  is  negative  for 
micronuclei  induction  in  mouse  bone 
marrow,  a  significant  increase  in 
micronuclei  is  seen  in  stimulated  rat 
liver  cells  following  in  vivo  exposure. 

15.  Based  on  the  results  of  the  rat 
metabolism  studies,  fluthiacet-methyl 
was  absorbed  rapidly  at  both  the  low 
and  high  dose  for  both  male  and  female 
rats.  Repeated  oral  dosing  had  no  effect 
on  extent  of  absorption.  Tissue  levels  of 
'•*C-fluthiacet-methyl  derived 
radioactivity  in  the  single  and  repeated 
low  dose  groups  did  not  exceed  0.018 
ppm  for  any  tissue.  At  the  single  high 
dose,  female  rats  showed  higher  levels 
of  ''•C-fluthiacet-methyl  derived 
radioactivity  in  tissues  than  males 
except  for  muscle,  brain,  fat  and  plasma. 
Excretion  in  males  was  predominantly 
in  feces  for  all  dose  groups,  with . 
between  67-87%  of  administered 
radioactivity  excreted  by  this  route.  In 
females,  the  percentage  of  administered 
radioactivity  in  urine  across  all  dose 
groups  40-48%  was  approximately 
equivalent  to  the  percent  excreted  in 
feces  39-52%.  The  greater  fecal 
excretion  in  males  was  based  on  a 
greater  percentage  excretion  in  bile  for 
males  37%  vs.  females  19%. 


B.  Toxicological  Endpoints 

1.  Acute  toxicity.  EPA  could  not 
identify  any  toxicological  effects  that 
could  be  attributable  to  a  single  oral 
exposing  (dose)  in  any  of  the  available 
toxicological  studies. 

2.  Short-  and  intermediate-term 
toxicity.  EPA  could  not  identify  any 
toxicological  effects  that  could  be 
attributable  to  short-  or  intermediate- 
term  dietary  exposure . 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  fluthiacet-methyl 
at  0.001  mg/kg/day.  This  Reference  Dose 
(RfD)  is  based  on  the  NOAEL  of  0.1  mg/ 
kg/day  in  the  mouse  carcinogenicity 
study  and  using  an  uncertainty  factor  of 
100  (lOx  for  inter-species  extrapolation, 
lOx  for  intra-species  variability).  The 
LOAEL  in  this  study,  1.0  and  1.2  mg/kg/ 
day  for  males  and  females,  respectively, 
was  based  on  non-neoplastic  liver 
findings  (centrilobular  necrosis, 
centrilobular  cell  degeneration, 
histiocytic  pigmentation  and 
karyomegaly). 

4.  Carcinogenicity.  The  Health  Effects 
Division  Cancer  Assessment  Review 
Committee  has  classified  fluthiacet- 
methyl  in  accordance  with  the  Agency's 
Proposed  Guidelines  for  Carcinogen 
Risk  Assessment  (April  10, 1996)  as 
"likely  to  be  a  human  carcinogen." 
Evidence  for  carcinogenicity  was 
demonstrated  by  the  presence  of 
pancreatic  tumors  (exocrine  adenomas, 
islet  cell  adenomas  and  combined  islet 
cell  adenomas  +  carcinomas)  in  male 
rats  and  liver  tumors  (adenomas  and 
combined  adenomas  +  carcinomas)  in 
male  and  female  mice.  The  Committee 
recommended  a  linear  low-dose 
approach  (Qi  *)  for  himian 
characterization  and  determined  that 
extrapolation  should  be  based  on  the 
combined  hepatocellular  tumors 
(adenomas  and  carcinomas)  in  male 


imce. 


C.  Exposures  and  Risks 

1.  From  food  and  feed  uses.  The 
proposed  tolerance  in  or  on  the  raw 
agricidtural  commodity:  soybean  seed  at 
0.01  ppm  is  the  first  to  be  established 
for  residues  of  the  herbicide,  fluthiacet- 
methyl,  acetic  acid,  [l2-chloro-4-fluoro- 
5-[(tetrahydro-3-oxo-lH.3H- 
[l.3.4lthiadiazolo[3.4-alpyridazin-l- 
ylidene)amino]phenyl]thio]-methyl 
ester.  There  is  no  reasonable  expectation 
of  residues  of  fluthiacet-methyl 
occurring  in  meat,  milk,  poultry,  or  eggs 
from  its  use  on  soybeans.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from  fluthiacet- 
methyl  as  follows: 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 


percent  of  food  treated  (PCT)  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings:  That  the  data  used  are  reliable 
and  provide  a  valid  basis  to  show  what 
percentage  of  the  food  derived  from 
such  crop  is  likely  to  contain  such 
pesticide  residue;  that  the  exposure 
estimate  does  not  underestimate 
exposure  for  any  significant 
subpopulation  group;  and  if  data  are 
available  on  pesticide  use  and  food 
consumption  in  a  particular  area,  the 
exposure  estimate  does  not  imderstate 
exposure  for  the  population  in  such  . 
area.  In  addition,  the  Agency  must 
provide  for  periodic  evaluation  of  any 
estimates  used.  To  provide  for  the 
periodic  evaluation  of  the  estimate  of 
percent  of  crop  treated  as  required  by 
the  section  408(b)(2UF).  EPA  may 
require  registrants  to  submit  data  on 
PCT. 

The  Agency  nsed  PCT  information  as 
follows: 

A  chronic  exposure  analysis  for 
soybeans  was  conducted  assuming  25% 
of  the  soybean  crop  is  treated.  EPA 
estimates  that  25%  of  the  total  soybeans 
crop  acres  will  not  be  exceeded  by  this 
new  broadleaf  herbicide  within  the  next 
5  years. 

The  Agency  believes  that  the  three 
conditions,  discussed  in  section  408 
(b)(2)(F)  in  this  unit  concerning  the 
Agency's  responsibilities  in  assessing 
chronic  dietary  risk  findings,  have  been 
met.  EPA  finds  that  the  PCT  information 
is  reliable  and  has  a  valid  basis.  Before 
the  petitioner  can  increase  production 
of  product  for  treatment  of  greater  than 
25%  of  total  soybean  acres,  permission 
bom  the  Agency  must  be  obtained.  The 
regional  consiunption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
throu^  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  imderstate 
exposing  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
consumption  of  food  bearing  fluthiacet- 
methyl  in  a  particular  area. 

i.  Acute  exposure  and  risk.  EPA  coiUd 
not  identify  any  toxicological  efiiects 
that  could  be  attributable  to  a  single  oral 
exposure  (dose)  in  any  of  the  available 
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toxicological  studies.  This  risk 
assessment  is  not  needed. 

ii.  Chronic  exposure  and  risk.  The 
Reference  Dose  (RfD)  for  fluthiacet- 
methyl  is  0.001  mg/kg/day.  This  value 
is  based  on  the  systemic  NOAEL  of  0.1 
mg/kg/day  in  the  mouse  carcinogenicity 
study  with  a  100-fold  safety  factor  to 
account  for  interspecies  extrapolation 
(lOx)  and  intraspecies  variability  (lOx). 

A  Dietary  Exposure  Evaluation  Model 
(DEEM)  chronic  exposure  analysis  was 
conducted  using  tolerance  levels  for 
soybeans  assuming  that  25%  of  the  crop 
is  treated  to  estimate  dietary  exposure 
for  the  general  population  and  22 
subgroups.  The  chronic  analysis  showed 
that  exposures  from  the  tolerance  level 
residues  in  or  on  soybeans  for  non- 
nursing  infants  less  than  1  years  old  (the 
subgroup  with  the  highest  exposure) 
would  be  0.6%  of  the  RfD.  The  exposure 
for  the  general  U.S.  population  would 
be  0.1%  of  the  RfD. 

A  lifetime  dietary  carcinogenicity 
exposure  analysis  was  conducted  for 
fluthiacet-methyl  using  the  proposed 
tolerances  along  with  the  assumption  of 
25  percent  of  the  crop  treated  and  a  Q* 
of  2.07  X  10  '  (mg/kg/day)  '.  A  lifetime 
risk  exposure  analysis  was  also 
conducted  using  the  DEEM  computer 
analysis.  The  estimated  cancer  risk  (2.06 
X  10  ')  is  less  than  the  level  that  the 
Agency  usually  considers  negligible  for 
cancer  risk  estimates. 

2.  Fmm  drinking  water.  Drinking 
water  estimated  concentrations 
(DWECs)  for  surface  water  were 
calculated  by  generic  expected 
environmental  concentration  (GENEEC) 
computer  models  to  be  an  average  of  0.3 
parts  per  billion  (ppb).  The  DWECs  for 
ground  water  based  on  the  computer 
model  screening  concentration  in 
ground  water  (SCI-GROW)  were 
calculated  to  be  an  average  of  0.002  ppb. 

3.  From  non-dietary  exposure.  There 
are  no  non-food  uses  of  fluthiacet- 
methyl  currently  registered  under  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act,  as  amended.  No  non- 
dietary  exposures  are  expected  for  the 
general  population. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fluthiacet-methyl  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 


pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  fluthiacet- 
methyl  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  fluthiacet-methyl  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  PR 
62961,  November  26,  1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  EPA  could  not  identify 
any  toxicological  effects  that  cguld  be 
attributable  to  a  single  oral  exposure 
(dose)  in  any  of  the  available 
toxicological  studies. 

2.  Chronic  risk.  Using  the  DEEM 
chronic  exposure  assumptions 
described  in  this  imit,  EPA  has 
concluded  that  aggregate  exposure  to 
fluthiacet-methyl  from  food  will  utilize 
0.1%  of  the  RfD  for  the  U.S.  population. 
The  major  identifiable  subgroup  with 
the  highest  aggregate  exposure,  non- 
nursing  infants  less  than  1  year  old, 
utihze  0.6%  of  the  RfD.  EPA  generally  ^ 
has  no  concern  for  exposures  below 
100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  The  drinking  water  level 
of  comparisons  (DWLOCs)  for  chronic 
exposure  to  fluthiacet-methyl  in 
drinking  water  calculated  for  the  U.S. 
population  was  35  ppb  and  for  non- 
nursing  infants  less  than  1  year  old  the 
DWLOC  was  10  ppb.  The  estimated 
average  concentration  in  siuface  water 
for  fluthiacet-methyl  is  0.3  ppb  and  for 
ground  water  is  0.002  ppb.  EPA's 
chronic  drinking  water  levels  of 
comparison  are  well  above  the 
estimated  exposures  for  fluthiacet- 
methyl  in  water  for  the  U.S.  population 
and  the  subgroup  of  concern. 
Conservative  model  estimates  (GENEEC 
and  SCI-GROW)  of  the  concentrations  of 
fluthiacet-methyl  in  surface  and  groimd 
water  indicate  that  exposure  will  be 
minimal. 

3.  Short-  and  intermediate-term  risk. 
EPA  could  not  identify  any  toxicological 
effects  that  could  be  attributable  to  short 
or  intermediate-term  dermal  or 
inhalation  exposure.  No  systemic  effects 
were  observed  in  available  dermal 
studies.  In  addition,  no  endpoints  for 


short  or  intermediate-term  exposure 
could  be  identified  from  available  oral 
studies.  A  short-  and  intermediate-term 
risk  assessment  is  not  needed. 

4.  Aggregate  cancer  risk  for  U.S. 
population — combined  food  and  water. 
A  lifetime  dietary  carcinogenicity 
exposure  analysis  for  fluthiacet-methyl 
estimated  the  cancer  risk  to  be  2.06  x 
10-^,  a  level  that  the  Agency  usually 
considers  negligible  for  cancer  risk 
estimates.  A  DWLOC  for  cancer  was 
calculated  as  0.133  ppb.  The  estimated 
concentration  in  surface  water  and 
groundwater  for  fluthiacet-methyl  for 
chronic  exposure  are  0.1  ppb  (0.3  ppb 
(the  56-day  concentTation)/3)  and  0.002 
ppb,  respectively.  The  model  exposure 
estimates  are  less  than  the  cancer 
DWLOC. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  fluthiacet-methyl  residues. 

E.  Aggregate  FUsks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
fluthiacet-methyl,  EPA  considered  data 
bom  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  &t)m 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  imcertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  hiunans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  inter-  and  intra- 
species variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  imder  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
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toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

In  the  prenatal  developmental  study 
with  rabbits,  in  utero  exposure  did  not 
result  in  maternal  toxicity  at  1,000  mg/ 
kg/day.  Developmental  toxicity, 
however,  was  seen  at  this  dose  as  a  non- 
statistical  increase  in  irregular 
stemebrae  (an  effect  attributed  to  a 
delay  in  fetal  development,  a  variation 
which  is  reversible).  The  occurrence  of 
developmental  toxicity  at  a  dose  at 
which  no  maternal  toxicity  was  noted 
indicates  an  apparent  susceptibility. 
EPA;  however,  determined  that  the 
apparent  susceptibility  is  not 
convincing  for  the  following  reasons: 

a.  The  increased  incidence  of  irregidar 
stemebrae  was  not  statistically 
significant  when  compared  to 
concurrent  controls. 

b.  The  increase  occurred  primarily  at 
the  limit-dose  (1,000  mg/kg/day). 

c.  It  was  the  only  anomaly  observed 
in  the  study  (i.e.,  a  single  variation). 

d.  The  dose  response  was  not  strong 
since  there  was  only  a  small  increase  in 
the  litter  incidences  between  the  low- 
dose  (5  mg/kg/day)  and  the  high-dose 
(1,000  mg/kg/day),  with  the  mid-  and 
high-dose  groups  having  8  litters  with 
this  variation. 

e.  This  endpoint  is  considered 
appropriate  to  establish  a  LXDAEL,  but 
not  appropriate  for  risk  assessments. 

Based  on  these  factors,  the  Agency 
concluded  that  there  is  no  increased 
susceptibility  in  the  rabbit  study. 

The  Agency  concluded  that  an  extra 
safety  factor  to  protect  infants  and 
chil<h«n  is  not  needed  based  on  the 
following  considerations: 

The  available  hazard  assessment 
studies  indicated  no  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  and/or  postnatal  exposure  to 
fluthiacet-methyl,  and  exposure 
assessments  do  not  indicate  a  concern 
for  potential  risk  to  infants  and 
children,  based  upon  the  very  low 
application  rates  and  quick  dissipation 
of  fluthiacet-methyl;  the  dietary 
exposure  estimates  using  field  study 
data  result  in  an  overestimate  of  dietary 
exposure;  modeling  data  are  used  for 
ground  and  surface  source  drinking 
water  exposure  assessments  resulting  in 
estimates  considered  to  be  upper-boimd 
concentrations;  and  there  are  ciurently 
no  registered  residential  uses  for 
fluthiacet-methyl. 

2.  Conclusion.  There  is  a  complete 
toxicity  database  for  fluthiacet-methyl 
and  exposure  data  is  complete  or  is 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures. 


m.  other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  soybeans, 
rotational  crops,  and  livestock  is 
adequately  understood.  The  residues  of 
concern  for  the  tolerance  expression  are 
parent  per  se.  Based  on  the  results  of 
animal  metabolism  studies  it  is  imlikely 
that  secondary  residues  would  occur  in 
animal  commodities  from  the  use  of 
fluthiacet-methyl  on  soybeans. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(gas-liquid  chromatography)  is  available 
to  enforce  the  tolerance  expression.  The 
method  may  be  requested  from:  Calvin 
Furlow,  PIRIB,  IRSD  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm  lOlFF, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA,  (703)  305-5229. 

C.  Magnitude  of  Residues 

Based  on  the  results  of  animal 
metabolism  studies  it  is  imlikely  that 
significant  residues  would  occur  in 
secondary  animal  commodities  from  the 
use  of  fluthiacet-methyl  on  soybeans. 
Residues  of  fluthiacet-methyl  in  all 
treated  and  imtreated  samples  of 
soybeans,  hulls,  meal,  crude  oil,  refined 
oil  and  aspirated  grain  fi-actions  were 
less  than  die  method  level  of 
quantification  (LOQ).  The  nature  of  the 
residue  in  plants  is  adequately 
understood  for  the  purposes  of  these 
tolerances 

D.  International  Residue  Limits 

There  are  no  Codex  Alimentarius 
Commission  (Codex),  Canadian,  or 
Mexican  Maximum  Residue  Levels 
(MRLs)  for  fluthiacet-methyl  at  this 
time. 

E.  Rotational  Crop  Restrictions 
No  tolerances  for  inadvertent  residues 

of  fluthiacet-methyl  are  required  in 
rotational  crops. 

IV.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  fluthiacet-methyl  in 
soybeans  seeds  at  0.01  ppm. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 


objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may.  by  June  14, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  regulation.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  (703)  305-5697, 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  Hollins, 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
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with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  niunber 
(OPP-3008291  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.qi., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  imit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 


not  contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  imder  FFDCA  section 
408(d),  such  as  the  tolerance/exemption 
in  this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  iJie  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 


elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
simificant  unfunded  mandates." 
Today's  rule  does  not  create  an 
imfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regidation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
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required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  nile"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Enviromnental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  March  31, 1999. 

Susan  B.  Hazen, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346a,  and  371. 

2.  Section  180.551  is  added  to  read  as 
follows. 

§1 80.551    Huthiacet-methyl;  tolerances  for 
residues. 

(a)  General.  A  tolerance  is  established 
for  residues  of  the  herbicide,  fluthiacet- 
mediyl,  acetic  acid  {[2-chloro-4-fluoro-5- 
[(tetrahydro-3-oxo-lH.3H- 
[1 ,3 ,4]thiadiazolo(3 ,4Kx]p>Tidazin-l  - 
ylidene)amino]phenyllthio]-methyl 
ester,  in  or  on  the  food  commodity: 


Commodity 


Soybean  seed 


Parts 
per 
mil- 
lion 


0.01 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  99-9057  Filed  4-13-99;  8:45  am] 
BliXING  CODE  6560-50-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300831:  FRL-607a-3] 
RIN  2070-AB78 

Cyromazine;  Extension  of  Tolerance 
for  Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


summary:  This  regulation  extends  a 
time-limited  tolerance  for  combined 
residues  of  the  insecticide  cyromazine 
and  its  metabolites  in  or  on  lima  beans 
at  5.0  part  per  million  (ppm)  for  an 
additional  2-year  period.This  tolerance 
will  expire  and  is  revoked  on  December 
31,  2001.  This  action  is  in  response  to 
EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  the  pesticide  on  lima  beans. 
Section  408(1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA  imder  FIFRA 
section  18. 

DATES:  This  regulation  becomes 
effective  April  14, 1999.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA,  on  or  before  June  14, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-300831], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Enviromnental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300831],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
.    docket  control  number  [OPP-30083 1  ] . 


No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrew  Ertman,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
niunber,  and  e-mail  address:  Rm.  280, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA.  (703)  308-9367; 
ertman.andrevkr@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  final  rule,  published  in  the 
Federal  Register  of  December  10, 1997 
(62  FR  65030)  (FRL-5758-2),  which 
announced  that  on  its  own  initiative 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  fl)(6),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA)  (Pub.  L.  104-170)  it  established 
a  time-limited  tolerance  for  the 
combined  residues  of  cyromazine  and 
its  metabolites  in  or  on  lima  beans  at  5.0 
ppm,  with  an  expiration  date  of 
December  31, 1998.  EPA  established  the 
tolerance  because  section  408(1)(6)  of 
the  FFDCA  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  FIFRA  section  18.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  cyromazine  on  lima  beans  for  this 
years  growing  season  due  to  the 
continuing  emergency  situation  in 
California.  Insect  pressine  from  the 
leafminer  has  increased  over  the  past 
several  years  due  to  the  rapid  increase 
in  the  insect's  resistance  to  cvirrentiy 
registered  insecticides  and  the  resulting 
increase  in  insect  populations.  With  the 
end  of  the  California  drought, 
overwintering  has  occurred  in  leafminer 
populations  and  mild  weather  has 
added  to  the  resistance  population  with 
outbreaks  increasing  in  the  summer  and 
carrying  through  the  end  of  the  harvest 
season. 

The  damage  caused  by  the  leafrniner 
in  lima  beans  begins  in  the  leaf  tissue 
of  the  plant.  The  adult  leafminers  lay 
eggs  in  the  leaf  tissue,  and  then  the  eggs 
hatch  and  the  larvae  eat  the  leaf  tissue 
imdemeath  the  epidermis  and  cuticle, 
leaving  tracks  or  mines.  These  mines 
damage  or  kill  the  plant  leaf,  which  in 
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turn  reduces  photosynthesis,  and  greatly 
diminishes  yield  or  kills  the  plant 
outright. 

There  are  few  registered  alternatives 
for  control  of  leafminer  in  lima  beans. 
In  general,  the  registered  alternatives 
(including  Dimethoate,  Lannate, 
Orthene,  and  Saf  T  Soaps)  provide  such 
a  low  level  of  control  due  to  resistance 
and  poor  fit  (programmatically)  that 
they  often  have  a  negative  impact  on 
leafminer  populations.  This  is  primarily 
because  these  insecticides  kill 
beneficials  that  control  leafininers.  After 
having  reviewed  the  submission,  EPA 
concurs  that  emergency  conditions 
exist.  EPA  has"  authorized  under  FIFRA 
section  18  the  use  of  cyromazine  on 
lima  beans  for  control  of  leafminers  in 
California. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  cyromazine  in 
or  on  lima  beans.  In  doing  so,  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  December  10,  1997  (62  FR  65030) 
(FRI^5 758-2).  Based  on  that  data  and 
information  considered,  the  Agency 
reaffirms  that  extension  of  the  time- 
limited  tolerance  will  continue  to  meet 
the  requirements  of  section  408(1)(6). 
Therefore,  the  time-limited  tolerance  is 
extended  for  an  additional  2-year 
period.  EPA  will  publish  a  docimient  in 
the  Federal  Register  to  remove  the 
revoked  tolerance  from  the  Code  of 
Federal  Regulations  (CFR).  Although 
this  tolerance  will  expire  and  is  revoked 
on  December  31,  2001,  under  FFDCA 
section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amoimts 
specified  in  the  tolerance  remaining  in 
or  on  lima  beans  after  that  date  will  not 
be  unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on,  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

I.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 


days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  June  14, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  groimds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hvkry., 
Arlington,  VA.  (703)  305-5697, 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  Hollins, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  siunmary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  Actual 
issues  in  the  manner  sought  by  the 


requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

II.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
(OPP-300831]  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
conunents,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arhngton,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encrj^tion. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

m.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  fi"om  review  imder  Executive 
Order  12866,  entitled  Regulatory 
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Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  xuider 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specficed  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28. 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  Aoril  23. 1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
section  408(1)(6)  of  FFDCA.  such  as  the 
exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
FlexibUity  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  1 2875 , 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 


develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Govenunents  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  conmiunities.  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  afi^ected  tribal 
govenunents,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 


report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediue. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  30, 1999. 

James  Jones. 

Director,  Registration  Division,  Office  of 
Pesticide  Proffvms. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346a,  and  371. 


§180.414    [Amended] 

2.  In  §180.414.  by  amending  the  table 
in  paragraph  (b)  by  revising  the  date  for 
Beans,  lima  from  "12/31/98"  to  read 
"12/31/01". 

(FR  Doc.  99-9058  Filed  4-13-99;  8:45  am] 
BftJJNQ  CODE  a660-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300771A;  FRL-6071-61 

RIN  2070-AB78 

Imtdaclopild;  Pesticide  Tolerances  for 
Emergency  Exemptions;  Correction 

agency:  Environmental  Pcptection 

Agency  (EPA). 

action:  Final  rule;  correction. 


summary:  EPA  published  in  the  Federal 
Register  of  January  20,  1999,  a 
dociunent  establishing  time-limited 
tolerances  for  residues  of  imidacloprid 
in/on  legiune  vegetables  (Crop  Group  6) 
and  strawberries,  in  coimection  with 
issuance  of  emergency  exemptions  for 
these  uses.  The  levels  given  for 
tolerances  were  listed  correctly 
throughout  most  of  the  document,  but 
were  inadvertently  transposed  in  the 
last  table.  This  dociunent  corrects  this 
error  by  listing  the  tolerances  levels 
correctly. 
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DATES:  This  correction  becomes 
effective  January  20, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  {7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  308-9356;  e-mail: 
beard.andrea@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
published  a  document  on  January  20, 
1999  (64  FR  3037)  (FRL-6051-6), 
establishing  time-limited  tolerances  for 
residues  of  imidacloprid  in/on  legume 
vegetables  (Crop  Group  6,  40  CFR 
180.41(c)(6})  and  strawberries.  This 
action  was  in  response  to  EPA's  granting 
of  emergency  exemptions  under  section 
18  of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  legumes  and 
strawberries.  This  regulation  established 
maximum  permissible  levels  for 
residues  of  imidacloprid  in/on  these 
food  commodities  pursuant  to  section 
408{1)(6)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  The 
tolerances  will  expire  and  are  revoked 
on  June  30,  2000.  In  publishing  these 
tolerances,  the  tolerance  levels  for  these 
commodities  were  listed  correctly 
throughout  the  document,  but  were 
inadvertently  transposed  in  the  final 
table.  The  correct  tolerance  levels  are 
0.1  ppm  in/on  strawberries,  and  1.0 
ppm  in/on  legume  vegetables.  This 
document  will  correct  the  tolerance 
levels. 

I.  Regulatory  Assessment  Requirements 

This  final  rule  does  not  impose  any 
new  requirements.  It  only  implements  a 
technical  correction  to  the  Code  of 
Federal  Regulations  (CFR).  As  such,  this 
action  does  not  require  review  by  the 
Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993), 
the  Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.^ot  Executive  Order 
13045.  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  impose  any 
enforceable  duty,  contain  any  unfunded 
mandate,  or  impose  any  significant  or 
unique  impact  on  small  governments  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  prior 
consultation  with  State,  local,  and  tribal 
government  officials  as  specified  by 
Executive  Order  12875,  entitled 


Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 
1993)  and  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998),  or  special 
consideration  of  environmental  justice 
related  issues  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Pub.  L.  104-113,  section 
12(d)  (15  U.S.C.  272  note).  In  addition, 
since  this  action  is  not  subject  to  notice- 
and-comment  requirements  imder  the 
Administrative  Procedure  Act  (APA)  or 
any  other  statute,  it  is  not  subject  to  the 
regulatory  flexibility  provisions  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.). 

n.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  is  a  technical 
corection  to  the  Federal  Register  and  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultvu-al  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  30, 1999. 

James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

In  FR  Doc.  99-1253,  published  on 
January  20, 1999  (64  FR  3037),  make  the 
following  correction: 

§180.472    [Corrected] 

On  page  3044,  in  the  third  column,  in 
§  180.472,  in  paragraph  (b),  the  table  is 
corrected  to  read  as  follows: 


§180.472 
residues. 

***** 

(b)  *  *  * 


Imidacloprid;  tolerances  for 


Commodity 

Parts  per 
million 

Expiration/ 

revocation 

date 

•                           • 

Legume  vegetables 
Strawberry 

•             • 

•              * 
1.0 
0.1 

•                             « 

• 

6A30/00 
6/30/00 

* 

(FR  Doc.  99-9225  Filed  4-13-99;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300835;  FRL-6073-5] 

RIN  207a-AB78 

Glyphosate;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  [N- 
(phosphonomethyl)glycine)  resulting 
from  the  use  of  the  isopropylamine  salt 
of  glyphosate  or  the  monoammonium 
salt  of  glyphosate  in  or  on  barley,  grain; 
barley,  bran;  beets,  sugar,  dried  pulp; 
beets,  sugar,  roots;  beets,  sugar,  tops; 
canola,  meal;  canola,  seed;  grain  crops 
(except  wheat,  com,  oats,  grain 
sorghum,  and  barley);  and  legiune 
vegetables  (succulent  and  dried)  crop 
group  (except  soybeans).  The  residues 
from  treatment  of  sugar  beets  and  canola 
include  residues  in  or  on  sugarbeet  and 
canola  varieties  which  have  been 
genetically  altered  to  be  tolerant  of 
glyphosate.  Entries  for  grain  crops  and 
sugar  beets  will  replace  current  entries. 
Monsanto  Company  requested  this 
tolerance  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  as  amended  by  the 
Food  Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effective  April 
14, 1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  Jime  14, 1999. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  niunber,  [OPP-3008351, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 


Federal  Register / Vol.  64,  No.  71 /Wednesday.  April  14,  1999 /Rules  and  Regtilations  18361 


Agency.  Rm.  M3708,  401  M  St..  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  niunber,  [OPP- 
300835].  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Envirorunental 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119.  Crystal  Mall  #2. 
1921  Jefferson  Davis  Hvi^.,  Arlington. 

VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  objections 
and  hearing  requests  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300835].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
nUe  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jim  Tompkins,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  237. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy..  Arlington.  VA.  703-305-5697; 
tompkins.jim@epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  20, 1998 
(63  FR  8636)  (FR-5768-9).  EPA  issued 
a  notice  pursuant  to  section  408  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA)  (Pub.  L.  104-170)  announcing 
the  filing  of  pesticide  petitions  (PP) 
2E4118  and  7F4886  for  tolerance  by 
Monsanto  Company,  700  14th  Street. 
Suite  1100.  Washington,  DC  20005 
address.  This  notice  included  a 
summary  of  the  petition  prepared  by 
Monsanto  Company,  the  registrant. 


There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.364  be  amended  by  establishing 
tolerances  for  residues  of  the  herbicide 
(N-(phosphonomethyl)glycine).  in  or  on 
the  imported  raw  agricultural 
commodities  barley,  grain  at  20  parts 
per  million  (ppm);  barley  bran  and 
pearled  barley  at  60  ppm;  cereal  grains 
group  (except  wheat,  com,  oats,  grain 
sorghum,  and  barley)  at  0.1  ppm; 
canola,  seed  at  10  ppm;  canola,  meal  at 
25  ppm;  legimie  vegetables  (succulent  or 
dried)  group  (except  soybeans)  at  5  ppm 
(PP  2E4118)  and  in  or  on  the 
commodies  beets,  sugar,  tops  (leaves)  at 
10  ppm;  beets,  sugar,  roots  at  10  ppm; 
and  beets,  sugar,  pulp,  dried  at  25  ppm 
(PP  7F4886). 

The  correct  tolerance  expression  for 
gljrphosate  is  (N- 

(phosphonomethyDglycine)  resulting 
from  the  application  of  the 
isopropylamine  salt  of  glyphosate  and/ 
or  the  monoammonium  salt  of 
glyphosate.  The  correct  terminology  for 
cereal  grains;  beets,  sugar,  tops  (leaves); 
and  beets,  sugar,  pulp,  dried  ;  is  grain 
crops;  beet,  sugar,  tops;  and  beets,  sugar, 
dried  pulp,  respectively.  The  Agency  is 
correcting  the  terminology  with  this 
rule.  During  the  course  of  the  review  the 
Agency  determined  that  available  data 
support  tolerances  of  20  ppm  for  barley 
bran,  15  ppm  for  canola,  meal  and  that 
a  tolerance  for  barley,  pearled  is  not 
necessary.  Concentration  in  barley, 
pearled  is  not  expected. 

The  Agency  is  amending  the  proposal 
to  read  that  40  CFR  180.364  be  amended 
by  establishing  tolerances  for  residues  of 
the  herbicide  glyphosate  [N- 
(phosphonomethyl)glycine)  resulting 
from  the  application  of  the 
isopropylamine  salt  of  glyphosate  and/ 
or  the  monoammonium  salt  of 
glyphosate  in  or  the  raw  agricultural 
conunodities  barley,  grain  at  20  ppm;  " 
barley,  bran  at  30  ppm;  grain  crops 
(except  wheat,  com,  oats,  grain 
sorghmn.  and  barley)  at  0.1  ppm; 
canola,  seed  at  10  ppm;  canola,  meal  at 
15  ppm;  beets,  sugar,  tops  at  10  ppm; 
beets,  sugar,  roots  at  10  ppm;  and  beets, 
sugar,  dried  pulp  at  25  ppm;  and  legume 
vegetables  (succulent  and  dried)  group 
(except  soybeans)  at  5.0  ppm. 

I.  Background  and  Statutory  Findings 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 


chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26. 1997)  (FRL-5754- 
7). 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  glyphosate  and  to  make  a 
determination  on  aggregate  exposiire, 
consistent  with  section  408(b)(2),  for  a 
tolerance  for  residues  of  (N- 
(phosphonomethyl)glycine)  resulting 
from  die  application  of  the 
isopropylamine  salt  of  glyphosate  and/ 
or  the  monoammonium  salt  of 
glyphosate  on  barley,  bran  at  20  ppm; 
barley,  grain  at  30  ppm;  beets  sugar, 
dried  pulp  at  25  ppm;  beets,  sugar,  roots 
at  10  ppm:  beets,  sugar,  tops  at  10  ppm; 
canola.  meal  at  15  ppm;  canola,  seed  at 
10  ppm;  grain  crops  (except  wheat, 
com.  oats,  grain  sorghum,  and  barley)  at 
0.1  ppm;  and  legume  vegetables 
(succulent  and  dried)  group  (except 
soybeans)  at  5  ppm.  EPA's  assessment  of 
the  dietary  exposures  and  risks 
associated  widi  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
inlants  and  children.  The  natiu-e  of  the 
toxic  effects  caused  by  glyphosate  are 
discussed  in  this  unit. 
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1.  Several  acute  toxicology  studies 
placing  technical-grade  glyphosate  in 
Toxicity  Category  III  and  Toxicity 
Category  IV.  Technical  glyphosate  is  not 
a  dermal  sensitizer. 

2.  A  21 -day  dermal  toxicity  study 
rabbits  were  exposed  to  glyphosate  at 
levels  of  0.  10. 1.000,  or  5,000 
milligrams/kilogram/day  (mg/kg/day). 
The  systemic  no  observed  adverse  effect 
level  (NOAEL)  was  1.000  mg/kg/day 
and  the  lowest  observed  adverse  effect 
level  (LOAEL)  was  5.000  mg/kg/day 
based  on  decreased  food  consmnption 
in  males.  Although  serum  lactate 
dehydrogenase  was  decreased  in  both 
sexes  at  the  high  dose,  this  finding  was 
not  considered  to  be  toxicologically 
significant. 

3.  A  1-year  feeding  study  with  dogs 
fed  dosage  levels  of  0.  20. 100,  and  500 
milligrams/kilogram/day  (mg/kg/day) 
with  a  (NOAEL)  of  500  mg/lqg/day. 

4.  A  2-year  carcinogenicity  study  in 
mice  fed  dosage  levels  of  0,  150,  750, 
and  4,500  mg/kg/day  with  no 
carcinogenic  effect  at  the  highest  dose 
tested  (HDT)  of  4,500  mg/kg/day. 

5.  A  chronic  feeding/carcinogenicity 
study  in  male  and  female  rats  fed  dosage 
levels  of  0,  3, 10,  and  31  mg/kg/day 
(males)  and  0,  3. 11.  or  34  mg/kg/day 
(females)  with  no  carcinogenic  effects 
observed  under  the  conditions  of  the 
study  at  dose  levels  up  to  and  including 
31  mg/kg/day  (HDT)  (males)  and  34  mg/ 
kg/day  (HDT)  (females)  and  a  systemic 
NOAEL  of  31  mg/kg/day  (HDT)(males) 
and  34  mg/kg/day  (HDT)  (females). 
Because  a  maximum  tolerated  dose 
(MTD)  was  not  reached,  this  study  was 
classified  as  supplemental  for 
carcinogenicity. 

6.  A  cnronic  feeding/carcinogenicity 
study  in  male  and  female  rats  fed  dosage 
levels  of  0.  89.  362.  and  940  mg/kg/day 
(males)  and  1. 113.  457,  and  1.183  mg/ 
kg/day  (females)  with  no  carcinogenic 
effects  noted  under  the  conditions  of  the 
study  at  dose  levels  up  to  and  including 
940/1,183  mg/kg/day  (males/females) 
(HDT)  and  a  systemic  NOAEL  of  362 
mg/kg/day  (males)  based  on  an 
increased  incidence  of  cataracts  and 
lens  abnormalities,  decreased  urinary 
pH,  increased  liver  weight  and 
increased  liver  weight/brain  ratio 
(relative  liver  weight)  at  940  mg/kg/day 
(males)  (HDT)  and  457  mg/kg/day 
(females)  based  on  decreased  body 
weight  gain  1,183  mg/kg/day  (females) 
(HDT). 

7.  A  developmental  toxicity  study  in 
rats  given  doses  of  0,  300,  1,000,  and 
3,500  mg/kg/day  with  a  developmental 
(fetal)  NOAEL  of  1,000  mg/kg/day  based 
on  an  increase  in  number  of  litters  and 
fetuses  with  unossified  stemebrae,  and 
decrease  in  fetal  body  weight  at  3,500 


mg/kg/day,  and  a  maternal  NOAEL  of 
1 ,000  mg/kg/day  based  on  decrease  in 
body  weight  gain,  diarrhea,  soft  stools, 
breathing  rattles,  inactivity,  red  matter 
in  the  region  of  nose,  mouth,  forelimbs, 
or  dorsal  head,  and  deaths  at  3,500  mg/ 
kg/day  (HDT). 

8.  A  developmental  toxicity  study  in 
rabbits  given  doses  of  0,  75,  175,  and 
350  mg/kg/day  with  a  developmental 
NOAEL  of  175  mg/kg/day  (insufficient 
litters  were  available  at  350  mg/kg/day 
to  assess  developmental  toxicity);  a 
maternal  NOAEL  of  175  mg/kg/day 
based  on  increased  incidence  of  soft 
stool,  diarrhea,  nasal  discharge,  and 
deaths  at  350  mg/kg/day  (HDT). 

9.  A  multi-generation  reproduction 
study  with  rats  fed  dosage  levels  of  0, 
3,10,  and  30  mg/kg/day  with  the 
parental  NOAEL/LOAEL  30  mg/kg/day 
(HDT).  The  only  effect  observed  was  an 
increased  incidence  of  focal  tubular 
dilation  of  the  kidney  (both  unilateral 
and  bilateral  combined)  in  the  high-dose 
male  F3b  pups.  Since  the  focal  tubular 
dilation  of  the  kidneys  was  not  observed 
at  the  1,500  mg/kg/day  level  (HDT)  in 
the  rat  reproduction  study  discussed 
below,  but  was  observed  at  the  30  mg/ 
kg/day  level  (HDT)  in  the  3 -generation 
rat  reproduction  study  the  latter  was  a 
spurious  rather  than  glyphosate-related 
effect.  Therefore,  the  parental  and 
reproductive  (pup)  NOAELs  are  30  mg/ 
kg/day. 

10.  A  2-generation  reproduction  study 
with  rats  fed  dosage  levels  of  0, 100, 
500,  and  1.500  mg/kg/day  with  a 
systemic  NOEL  of  500  mg/kg/day  based 
on  soft  stools  in  Fo  and  Fl  males  and 
females  at  1.500  mg/kg/day  (HDT)  and 

a  reproductive  NOEL  1,500  mg/kg/day 
(HDT). 

11.  Mutagenicity  data  included 
chromosomal  aberration  in  vitro  (no 
aberrations  in  Chinese  hamster  ovary 
cells  were  caused  with  and  without  S9 
activation);  DNA  repair  in  rat 
hepatocyte;  in  vivo  bone  marrow 
cytogenic  test  in  rats;  rec-assay  with  B. 
subtUis;  reverse  mutation  test  with  S.    , 
typhimurium;  Ames  test  with  S. 
typhimurium;  and  dominant-lethal 
mutagenicity  test  in  mice  (all  negative). 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  No  toxicological 
endpoint  attributable  to  a  single  dose 
was  identified  in  oral  studies  including 
the  rat  and  rabbit  developmental 
studies.  There  are  no  data  requirements 
for  acute  or  subacute  neurotoxicity 
studies  since  there  was  no  evidence  of 
neurotoxicity  in  any  of  the  toxicology 
studies  at  very  high  doses  and 
glyglyphosate  lacks  a  leaving  group. 

2.  Snort-  and  intermediate-term 
toxicity.  No  short  or  intermediate 


dermal  or  inhalation  endpoints  were 
identified.  In  a  21 -day  dermal  toxicity 
study  with  rabbits,  no  systemic  or 
dermal  toxicity  was  seen  following 
repeated  applications  of  glyphosate  at  0, 
100, 1,000,  or  5.000  mg/kg/day.  The 
NOAEL  was  1,000  mg/kg/day  and  the 
LOAEL  was  5,000  mg/kg/day  based 
decreased  food  consiunption  in  males. 
In  addition,  the  use  of  3%  dermal 
absorption  rate  (estimated)  in 
conjimction  with  the  oral  NOAEL  of  1 75 
mg/kg/day  established  in  the  rabbit 
development  study  yields  a  dermal 
equivalent  dose  of  greater  than  5,000 
mg/kg/day. 

Based  on  the  low  toxicity  of  the 
formulation  product  (Toxicity  Category 
in  and  IV)  and  the  physical 
characteristics  of  the  technical  product 
there  is  minimal  concern  for  potential 
inhalation  exposiu«  or  risk.  The  acute 
inhalation  study  was  waived  for 
technical  glyphosate.  Some  glyphosate 
end-use  products  are  in  Toxicity 
Category  I  or  II  for  eye  or  dermal 
irritation.  The  Reregistation  Eligibility 
Decision  Document  for  Glyphosate 
(Sept,  1993)  indicates  that  the  Agency  is 
not  adding  any  additional  personal 
protective  equipment  (PPE) 
requirements  to  labels  of  end-use 
products,  but  that  it  continues  to 
recommend  the  PPE  and  precautionary 
statements  required  for  end-use 
products  in  Toxicity  Categories  I  and  II. 

3.  Chronic  toxicity.  EPA  has 
established  the  Reference  Dose  (RfD)  for 
glyphosate  at  2.0  mg/kg/day.  This  RfD  is 
based  on  the  maternal  NOAEL  of  175 
mg/kg/day  from  a  rabbit  developmental 
study  and  a  100-fold  safety  factor. 

4.  Carcinogenicity.  Gljrphosate  has 
been  classified  as  a  Group  E  chemical- 
no  evidence  of  carcinogenicity  in  two 
acceptable  animal  species. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.364)  for  the  residues  of  (N- 
(phosphonomethyl)glycine  and  its 
metabolite  aminomethylphosphonic 
acid  resulting  from  the  application  of 
the  Isopropylamine  salt  of  glyphosate 
and/or  the  monoammoniiun  salt  of 
glyphosate,  in  or  on  a  variety»f  raw 
agricultural  commodities.  Tolerances 
are  established  on  kidney  of  cattle. 
goats..hogs,  horses,  and  sheep  at  4.0 
ppm;  liver  of  cattle,  goats,  hogs,  horses, 
and  sheep  at  0.5  ppm;  and  liver  and 
kidney  of  poultry  at  0.5  ppm.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  firom 
glyphosate  as  follows; 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
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study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  An  acute 
dietary  risk  assessment  was  not 
performed  because  no  endpoints 
attributable  to  single  dose  were 
identified  in  the  oral  studies  including 
rat  and  rabbit  developmental  studies. 
There  are  no  data  requirements  for  acute 
and  subchronic  neurotoxicity  studies 
and  no  evidence  of  neurotoxicity  in  any 
of  the  toxicity  studies  at  very  high 
doses.  The  Agency  concludes  with 
reasonable  certainty  that  glyphosate 
dose  not  elicit  an  acute  toxicological 
response.  An  acute  dietary  risk 
assessment  is  not  needed. 

ii.  Chronic  exposure  and  risk.  The 
chronic  dietary  exposiue  analysis  was 
conduced  using  the  (RfD)  of  2.0  mg/kg/ 
day  based  on  the  maternal  NOAEL  of 
1 75  mg/kg/day  from  a  developmental 
study  and  an  uncertainty  factor  of  100 
(applicable  to  all  population  groups)  the 
Dietary  Exposure  Evaluation  Model 
(DEEM)  analysis  assumed  tolerance 
levels  residues  and  100%  of  the  crop 
treated.  These  assumptions  resulted  in 
the  following  theoretical  maximum 
residue  contributions  and  %  RfDs  for 
certain  population  subgroups.  The 
TMRC  for  the  US  population  (48  states) 
was  0.029960  or  1.5%  of  the  RfD, 
0.026051  or  1.3%  of  the  RfD  for  nursing 
infants  (less  than  on  1  year  old), 
0.065430  or  3.3%  of  the  RfD  for  non- 
nursing  infants  less  than  1  year  old; 
0.064388  or  3.2%  of  the  RfD  for  children 
(1-6  years  old);  0.043017  or  2.2%  of  the 
RfD  for  children  (7-12  years  old); 
0.030928  or  1.5%  of  die  RfD  for  females 
(13+/nursing);  0.030241  or  1.5%  of  the 
RfD  for  non-Hispanic  whites;  and 
0.030206  or  1.5%  of  die  RfD  for  non- 
Hispanic  blacks. 

iii.  Chronic  risk-carcinogenic. 
Glyphosate  has  been  classified  as  a 
group  E  chemical  no  evidence  of 
carcinogenicity  in  two  acceptable 
animal  species. 

2.  From  drinking  water.  Generic 
expected  environmental  concentration 
(GENEEC)  and  Screening  concentration 
and  ground  water  (SCI-GROW)  models 
were  nm  to  produce  estimates  of 
glyphosate  concentrations  in  surface 
and  ground  water,  respectively.  The 
drinking  water  exposure  for  gljrphosate 
from  the  groimd  water  screening  model, 
SCI-GROW,  yields  a  peak  and  chronic 
Estimated  Environmental  Concentration 
(EEC)  of  0.0011  ppb  in  ground  water. 
The  GENEEC  values  represent  upper- 
boimd  estimates  of  the  concentrations 
that  might  be  foimd  in  surface  water  due 
to  glyphosate  use.  Thus,  the  GENEEC 
model  predicts  that  glyphosate  surface 
water  concentrations  range  from  a  peak 
of  1.64  ppb  to  a  56  day  average  of  0.19 


ppb.  The  model  estimates  are  compared 
to  drinking  water  level  of  comparison 
(DWLOC  (chronic).  The  DWLOC 
(chronic)  is  the  theoretical 
concentration  of  glyphosate  in  drinking 
water  so  that  the  aggregate  chronic 
exposure  (food+water+  residential)  will 
occupy  no  more  than  100%  of  the  RfD. 
Glyphosate  is  registered  for  residential 
products,  however,  a  residential 
exposure  assessment  is  not  required 
since  there  are  no  endpoints  selected  for 
either  dermal  or  inhalation  exposure. 
The  Agency's  default  body  weights  and 
consumption  values  used  to  calculate 
DWLOCs  are  as  follows:  70  kg/2L  (adult 
male),  60  kg/2L  (aduh  female),  and  10 
kg/lL  (chUd). 

i.  Acute  exposure  and  risk.  An  acute 
dietary  endpoint  and  dose  was  not 
identified  in  the  toxicology  data  base. 
Adequate  rat  and  rabbit  developmental 
studies  did  not  provide  a  dose  or 
endpoint  that  could  be  used  for  acute 
dietary  risk  purposes.  Additionally, 
there  were  no  data  requirements  for 
acute  or  subchronic  rat  neurotoxicity 
studies  since  there  was  no  evidence  of 
neinotoxicity  in  any  of  the  toxicology  • 
studies  at  very  high  doses. 

ii.  Chronic  exposure  and  risk.  The 
DWLOC  (chronic)  (non-cancer)  risk  is 
calcidated  by  multiplying  the  chronic 
water  exposure  (mg/k^/day)  x  (body 
weight )  divided  by  the  consumption  (L) 
X  10-3  mg/ug.  The  DWLOCS  are  69,000 
|ig/L  for  the  U.S.  population  in  48  states, 
males  (13-I-),  non-Hispanic  whites,  and 
non-Hispanic  blacks;  and  19,000  for 
non-nursing  infants  (less  than  1  year 
old)  and  children  (1-6  years).  The 
GENEEC  and  SCI-GROW  estimated  that 
average  concentrations  of  glyphosate  in 
the  surface  and  groxmd  water  are  less 
than  the  DWLOC  (chronic).  Therefore, 
taking  into  account  present  uses  and 
uses  proposed  in  this  action,  the  Agency 
concludes  with  reasonable  certainty  that 
no  harm  will  resiUt  from  chronic 
aggregate  exposuire  to  glyphosate. 

3.  From  non-dietary  exposure. 
Glyphosate  is  currently  registered  for 
use  on  the  following  residential  non- 
food sites:  Around  ornamentals,  shade 
trees,  shrubs,  walk,  driveways,  flower 
beds  and  home  lawns.  Based  on  the 
registered  uses  of  glyphosate,  the 
potential  for  residential  exposures 
exists.  However,  based  on  the  low  acute 
toxicity  and  lack  of  other  toxicological 
concerns,  glyphosate  does  not  meet  the 
Agency's  criteria  for  residential  data 
requirements.  Exposures  from 
residential  uses  are  not  expected  to  pose 
undue  risks  or  harm  to  public  health. 

i.  Acute  exposure  and  risk.  There  are 
no  acute  toxicological  concerns  for 
glyphosate.  Glyphosate  has  been  the 
subject  of  numerous  incident  reports, 


primarily  for  eye  and  skin  irritation 
injuries,  in  California.  Some  glyphosate 
end-use  products  are  in  Toxicity 
Categories  I  and  II  for  eye  and  dermal 
irritation.  The  Reregistation  Eligibility 
Decision  Document  for  Glyphosate 
(SEP-1993)  indicates  the  Agency  is  not 
adding  additional  personal  protective 
equipment  (PPE)  requirements  to  labels 
of  end-use  products,  but  that  it 
continues  to  recommend  the  PPE  and 
precautionary  statements  required  for 
end-use  products  in  Toxicity  Categories 
I  and  II. 

ii.  Chronic  exposure  and  risk. 
Although  there  are  registered  residential 
uses  for  glyphosate,  glyphosate  does  not 
meet  the  Agency's  criteria  for  residential' 
data  requirements,  due  to  the  lack  of 
toxicologiceil  concerns.  Incidental  acute 
and/or  chronic  dietary  exposures  from 
residential  uses  of  glyphosate  are  not 
expected  to  pose  undue  risks  to  the 
general  population,  including  infants 
and  children. 

iii.  Short-  and  intermediate-term 
exposure  and  risk.  EPA  identified  no 
toxicological  concerns  for  short- 
intermediate-  and  long-term  dermal  or 
inhalation  routes  of  exposures.  The 
Agency  concludes  that  exposures  from 
residential  uses  of  glyphosate  are  not 
expected  to  pose  imdue  risks. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
glyphosate  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  ciunulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
glyphosate  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  glyphosate  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 
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D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  There  was  no  acute 
dietary  endpoint  identified,  therefore 
there  are  no  acute  toxicological  * 
concerns  for  glyphosate. 

2.  Chronic  risk.  Using  the  TMRC 
exposure  assumptions  described  in  this 
unit,  EPA  has  concluded  that  aggregate 
exposure  to  glyphosate  from  food  will 
utilize  1.5%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposiue  is  non-nursing  infants  (less 
than  1  year)  and  children  (1-6)  as 
discussed  below.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
glyphosate  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  RfD. 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  glyphosate 
residues. 

3.  Short-  and  intermediate-term  risk. 
Short-and  intermediate-term  dermal  and 
inhalation  risk  is  not  a  concern  due  to 
the  lack  of  significant  toxicological 
effects  observed  with  glyphosate  under 
these  exposure  scenarios. 

Short-  and  intermediate-term 
aggregate  exposure  takes  into  account 
chronic  dietary  food  and  water 
(considered  to  be  a  background 
exposure  level)  plus  indoor  and  outdoor 
residential  exposure. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Glyphosate  has  been 
classified  as  a  Group  E  chemical,  with 
no  evidence  of  carcinogenicity  for 
humans  in  two  acceptable  animal 
studies. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  glyphosate  residues. 

E.  Agg^gate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
glyphosate,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  gestation. 


Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  factor  (usually 
100  for  combined  inter-  and  intra- 
species  variability)  and  not  the 
additional  tenfold  MOE/uncertainty 
factor  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Pre-  and  post-natal  sensitivity.  The 
oral  perinatal  and  prenatal  data 
demonstrated  no  indication  of  increased 
sensitivity  of  rats  or  rabbits  to  in  utero 
and  postnatal  exposure  to  glyphosate. 

iii.  Conclusion.  There  is  a  complete 
toxicity  database  for  glyphosate  and 
exposure  data  is  complete  or  is 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  Based 
on  these  data,  there  is  no  indication  that 
the  developing  fetus  or  neonate  is  more 
sensitive  than  adult  animals.  No 
developmental  neurotoxicity  studies  are 
being  required  at  this  time.  A 
developmental  neurotoxicity  data 
requirement  is  an  upper  tier  study  and 
required  only  if  effects  observed  in  the 
acute  and  90-day  neurotoxicity  studies 
indicate  concerns  for  frank  neuropathy 
or  alterations  seen  in  fetal  nervous 
system  in  the  developmental  or 
reproductive  toxicology  studies.  The 
Agency  believes  that  reliable  data 
support  the  use  of  the  standard  100-fold 
uncertainty  factor,  and  that  a  tenfold 
(lOx)  uncertainty  factor  is  not  needed  to 
protect  the  safety  of  infants  and 
children. 

2.  Acute  risk.  There  are  no  acute 
toxicological  endpoints  for  glyphosate. 
The  Agency  concludes  that 
establishment  of  the  proposed 
tolerances  would  not  pose  an 
luacceptable  aggregate  risk. 

3.  Chronic  risK.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 


has  concluded  that  aggregate  exposure 
to  glyphosate  from  food  will  utilize 
3.0.%  of  the  RfD  for  infants  and 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  himian  health. 
Despite  the  potential  for  exposure  to 
glyphosate  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  RfD. 

4.  Short-  or  intermediate-term  risk. 
Short-term  and  intermediate-term 
dermal  and  inhalation  risk  is  not  a 
concern  due  to  the  lack  of  significant 
toxicological  effects  observed  with 
glyphosate  under  these  exposure 
scenarios. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposiue  to 
glyphosate  residues. 

m.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  qualitative  nature  of  the  residue 
in  plants  is  adequately  understood. 
Studies  with  a  variety  of  plants 
including  com,  cotton,  soybeans,  and 
wheat  indicate  that  the  uptake  of 
glyphosate  or  its  metabolite, 
aminomethylphosphonic  acid  (AMPA), 
from  soil  is  limited.  The  material  which 
is  taken  up  is  readily  translocated. 
Foliarly  applied  glyphosate  is  readily 
absorbed  and  translocated  throughout 
the  trees  or  vines  to  the  fruit  of  apples, 
coffee,  dwarf  citrus  (calamondin),  pears 
and  grapes.  Metabolism  via  N- 
methylation  yields  N-methylated 
glycines  and  phosphonic  acids.  For  the 
most  part,  the  ratio  of  glyphosate  to 
AMPA  is  9  to  1  but  can  approach  1  to 
1  in  a  few  cases  (e.g.,  soybeans  and 
carrots).  Much  of  the  residue  data  for 
crops  reflects  a  detectable  residue  of 
parent  (0.05  -  0.15  ppm)  along  with 
residues  below  the  level  of  detection 
{<0.05  ppm)  of  AMPA.  The  terminal 
residue  to  be  regulated  in  plants  is 
glyphosate  per  se. 

The  qualitative  nature  of  the  residue 
in  animals  is  adequately  understood. 
Studies  with  lactating  goats  and  laying 
hens  fed  a  mixture  of  glyphosate  and 
AMPA  indicate  that  the  primary  route  of 
elimination  was  by  excretion  (urine  and 
feces).  These  results  are  consistent  with 
metabolism  studies  in  rats,  rabbits,  and 
cows.  The  terminal  residues  in  eggs, 
milk,  and  animal  tissues  are  glyphosate 
and  its  metabolite  AMPA;  there  was  no 
evidence  of  further  metabolism.  The 
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terminal  residue  to  be  regulated  in         ^ 
livestock  is  glyphosate  per  se. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methods  are 
available  for  analysis  of  residues  of 
glyphosate  in  or  on  plant  commodities. 
These  methods  include  GLC  (Method  I 
in  Pesticides  Analytical  Manual  (PAM) 
11;  the  limit  of  detection  is  0.05  ppm) 
and  High  performance  liquid 
chromotography  (HPLC)  with 
fluorometric  detection.  Use  of  the  GLC 
method  is  discouraged  due  to  the 
lengthiness  of  the  experimental 
procediu-e.  The  HPLC  procedure  has 
imdergone  successful  Agency  validation 
and  was  recommended  for  inclusion  in 
PAM  n.  A  GC/MS  method  for 
glyphosate  in  crops  has  also  been 
validated  by  EPA's  Analytical 
Chemistry  Laboratory  (ACL). 

Adequate  anal5^ical  methods  are 
available  for  residue  data  collection  and 
enforcement  of  the  proposed  tolerances 
of  glyphosate  in  or  on  barley,  bran, 
barley,  grain;  cereal  grains  (except 
wheat,  com,  oats,  grain  sorghum,  and 
barley);  canola  seed,  canola  meal,  and 
legume  vegetables  group. 

C.  Magnitude  of  Residues 

The  available  crop  field  trial  residue 
data  support  the  establishment  of 
tolerances  in  barley,  bran  at  30  ppm; 
barley,  grain  at  20  ppm;  beets,  sugar, 
dried  pulp  at  25  ppm;  beets,  sugar,  roots 
at  10  ppm;  beets,  sugar,  tops  at  10  ppm; 
canola,  meal  at  15  ppm;  canola,  seed  at 
10  ppm;  and  legume  vegetable 
(succulent  and  dried)  group  (except 
soybeans)  at  5  ppm.  These  entries  for 
sugar  beets  will  replace  the  current 
entry  for  beets,  sugar  at  0.2  ppm. 

The  available  data  support  deleting 
the  current  entry  for  grain  crops  (except 
wheat,  com,  oats,  and  grain  sorghum)  at 
0.01  ppm  and  replacing  it  with  grain 
crops  (except  wheat,  com,  oats,  grain 
sorghiun  and  barley)  at  0.1  ppm. 

D.  International  Residue  Limits 

Codex  Maximum  residue  levels 
(MRLs)  exist  for  barley,  dry  peas,  dry 
beans,  and  canola  seed  at  20,  5,  2,  and 
10  ppm  respectively.  Canadian  MRLs 
exist  for  barley,  barley  milling  fractions, 
pes,  beans,  and  lentils  at  10, 15,  5,  2  and 
4  ppm  respectively.  Mexican  MRLs  exist 
for  barley,  peas,  and  beans  at  0.1,  0.2, 
and  0.2  ppm,  respectively.  The  Mexican 
and  Canadian  MRLs  are  lower  than 
needed  to  cover  residues  form  the 
proposed  use  pattens  in  the  U.S.  The 
tolerances  to  be  established  for  group 
(excluding  soybeans),  barley,  grain,  and 
canola  seed  agree  with  Codex  MRLs  in 
place.  The  legiune  vegetable  group 
tolerance  includes  tolerances  for  peas, 


beans,  and  lentils.  The  crop  group 
tolerance  on  legume  vegetables  is 
necessary  to  cover  use  patterns  in  the 
Unitied  States. 

No  Codex,  Canadian  or  Mexican 
MRLs  exist  for  sugar  beets  or  canola 
meal,  therefore  harmonization  is  not  an 
issue. 

E.  Rotational  Crop  Restrictions 

Glyphosate  labels  currently  bear  is  a 
30-day  minimum  plant  back  interval  for 
crops  on  which  the  use  of  glyphosate  is 
not  registered. 

IV.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  (N- 

(phosphonomethyl)glycine)  resulting 
from  the  application  of  the 
isopropylamine  salt  of  glyphosate  and/ 
or  die  monoammonium  salt  of 
glyphosate  in  or  on  the  raw  agricultiu-ai 
commodities  barley,  grain  to  20  ppm; 
barley  bran  at  30  ppm;  beets,  sugar, 
dried  pulp  at  25  ppm;  beets,  sugar,  roots 
at  10  ppm;  beet,  sugar,  tops  at  10  ppm; 
canola,  meal  at  15  ppm;  canola,  seed  at 
10  ppm;  grain  crops  (except  wheat, 
com,  oats,  grain  sorghiun,  and  barley)  at 
0.1  ppm;  and  legiune  vegetables 
(succulent  and  dried)  group  (except 
soybeans)  at  5  ppm.  The  entries  for 
grain  crops  and  beets,  sugar  replace 
current  entries  for  these  commodities. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govem  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  June  14. 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  regulation.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the    < 


fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-5697; 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  HoUins, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrar}';  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  nrnnber 
[OPP-300835I  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
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for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch.  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy..  Arlington.  VA. 

Oojections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  weU  as  the  public  version,  cts 
described  in  this  imit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  docimient. 

Vn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 


In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  imder  FFDCA  section 
408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nat\u«  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
imfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 


substantial  direct  compliance  costs  on 
those  communities,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significanUy  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3ft))  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Sublects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  30. 1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 
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PART180-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a,  and  371. 

2.  Section  180.364  is  amended,  by 
removing  from  the  table  in  paragraph 
{a)(l),  the  commodities  "beets,  sugar" 
and  "grain  crops  (except  wheat,  com, 
oats,  and  grain  sorghum)"  and  by 
alphabetically  adding  new  paragraph 
(a)(3)  to  read  as  follows: 

§180.364    Gtyphosate;  tolerances  for 
residues. 

(a)  *     *     * 

(3)  Tolerances  are  established  for 
residues  of  glyphosate,  {N- 
(phosphonomethyl)glycine)  resulting 
from  the  applicaiton  of  the 
isopropylamine  salt  of  gljrphosate  and/ 
or  the  monoammiimi  salt  of  glyphosate 
in  or  on  the  following  food 
commodities. 


ComnrKxJity 

Parts  per  mil- 
lion 

Barley,  bran 

Barley,  grain 

Beets,  sugar,  dried  pulp 

Beets,  sugar,  roots 

Beets,  sugar,  tops 

30 
20 
25 
10 
10 

Canola,  meal 

Canola,  seed 

Grain  crops  (except  wheat, 
oats,  grain  sorghum  and 
barley). 

Legume  vegetables 
(succculent  and  dried) 
group  (except  soyt)eans). 

15 
10 
0.1 

5 

[FR  Doc.  99-9317  Filed  4-13-99;  8:45  am] 

BILUNG  CODE  6660-SO-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300842;  FRL-6075-2] 
RIN  2070-AB78 

Dimethomorph;  Extension  of 
Tolerance  for  Emergency  Exemptions 

agency:  Envfroiunental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  extends  a 
time-limited  tolerance  for  residues  of 
the  fungicide  dimethomorph  in  or  on 


squash,  cantaloupe,  watermelon,  and 
cucmnber  at  1  part  per  million  (ppm)  for 
an  additional  1  V2-year  period.This 
tolerance  will  expire  and  is  revoked  on 
September  30,  2001.  This  action  is  in 
response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  the  pesticide  on 
squash,  cantaloupe,  watermelon,  and 
cucumber.  Section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  frt)m  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  FIFRA  section  18. 
DATES:  This  regulation  becomes 
effective  April  14, 1999.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA,  on  or  before  June  14, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-300842], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300842],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  2  (CM 
#2),  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  cheuBcters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  [OPP-3008421. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 


mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  280, 
CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  703  308-9364. 
pemberton.libby@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  February  18, 1998 
(63  FR  8134)  (FRL-5767-8),  which 
announced  that  on  its  own  initiative 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a  and  (1)(6),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA)  (Pub.  L.  104-170)  it  established 
a  time-limited  tolerance  for  the  residues 
of  dimethomorph  in  or  on  squash, 
cantaloupe,  watermelon,  and  cucumber 
at  1.0  ppm,  with  an  expiration  date  of 
March  31,  2000.  EPA  established  the 
tolerance  because  section  408(1)(6)  of 
the  FFDCA  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
irom  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
imder  an  emergency  exemption  granted 
by  EPA  under  FIFRA  section  18.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  dimetomorph  on  squash, 
cantaloupe,  watermelon,  and  cuciunber 
for  this  years  growing  season  due  to  the 
continued  need  for  control  of  crown  rot 
[Pbytophthora  capsici)  in  Georgia.  After 
having  reviewed  the  submission,  EPA 
concurs  that  emergency  conditions ' 
exist.  EPA  has  authorized  under  FIFRA 
section  18  the  use  of  dimethomorph  on 
squash,  cantaloupe,  watermelon,  and 
cucumber  for  control  of  crown  rot  in 
Georgia. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  dimethomorph 
in  or  on  squash,  cantaloupe, 
watermelon,  and  cucumber.  In  doing  so, 
EPA  considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  February  18, 1998  (63  FR  8134)  (FRL- 
5767-8).  Based  on  that  data  and 
information  considered,  the  Agency 
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reaffirms  that  extension  of  the  time- 
limited  tolerance  will  continue  to  meet 
the  requirements  of  section  408(1)(6). 
Therefore,  the  time-limited  tolerance  is 
extended  for  an  additional  1  V2-year 
period.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerance  from  the  Code  of 
Federal  Regulations  (CFR).  Although 
this  tolerance  will  expire  and  is  revoked 
on  September  30,  2001,  imder  FFDCA 
section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  squash,  cantaloupe,  watermelon, 
and  cuciunber  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawrful 
under  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on,  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

I.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  Jime  14, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  shoidd  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  piupose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 


Enviroiunental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  305-5697,  tompkins.jim@epa.gov. 
Requests  for  waiver  of  tolerance 
objection  fees  should  be  sent  to  James 
Hollins,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediu'es  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

n.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  imder  docket  control  niunber 
[OPP-300842]  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  CM 
#2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA. 


Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 
opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII  _ 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
.  hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

m.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408  of  the  FFDCA.  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
section  408(1)(6)  of  FFDCA,  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  previously  assessed  whethw 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 


C  Executi\ 
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The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regiUation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  govenunent, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incvured  by  those 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  0MB  a 
description  of  the  extent  of  EPA's  prior 
considtation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (jirder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19. 1998),  EPA  may  not 
issue  a  regiUation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  commimities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
govenunents,  a  sununary  of  the  nat\u% 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 


13084  requires  EPA  to  develop  an 
efliective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  nde  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Enviroiunental  protection. 
Administrative  practice  and  procedure, 
Agricultiu^l  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  2, 1999. 

Donald  Stubbs, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a),  and 
371. 

§180.493    [Amended] 

2.  In  §  180.493,  by  amending 
paragraph  (b)  by  revising  the  date  for  the 
commodities  cantaloupe,  cucumber, 
squash,  and  watermelon  "3/31/00"  to 
read  "9/30/01". 

[FR  Doc.  99-9318  Filed  4-13-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300e34;  FRL-6073^] 
RIN  2070-AB78 

Oxyfluorfen;  Extension  of  Toleranca 
for  Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  extends  a 
time-limited  tolerance  for  residues  of 
the  herbicide  oxyfluorfen  [2-chloro-l-(3- 
ethoxy-4-nitrophenoxy)-4- 
(trifluoromethyl)benzene]  in  or  on 
strawberries  at  0.05  part  per  million 
(ppm)  for  an  additional  2-year  period. 
This  tolerance  will  expire  and  is 
revoked  on  April  15,  2001.  This  action 
is  in  response  to  EPA's  granting  of  an 
emergency  exemption  imder  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  the  pesticide  on 
strawberries.  Section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  trom  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  FIFRA  section  18. 
DATES:  This  regulation  becomes  effective 
April  14, 1999.  Objections  and  requests 
for  hearings  must  be  received  by  EPA, 
on  or  before  Jime  14,1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-300834], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300834],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 
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A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  electronic 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCII  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  lOPP-300834]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Barbara  Madden,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  ,  telephone 
number,  and  e-mail  address:  Rin.284, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  (703)  305-6463; 
madden.barbara@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  final  rule,  published  in  the 
Federal  Register  of  April  25. 1997  (62 
FR  20111)  (FRI^5713-1),  which 
announced  that  on  its  own  initiative 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a  and  (1)(6),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA)  (Pub.  L.  104-170)  it  established 
a  time-limited  tolerance  for  the  residues 
of  oxyfluorfen  in  or  on  strawberries  at 
0.05  ppm,  with  an  expiration  date  of 
April  15. 1998.  EPA  established  the 
tolerance  because  section  408(1)(6)  of 
the  FFDCA  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 
from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  FIFRA  section  18.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  requests  fi'om  Ohio, 
Oregon  and  Washington  to  extend  the 
use  of  oxyfluorfen  on  strawberries  for 
the  1999  growing  season  as  a  result  of 
changes  in  herbicide  registrations 
during  the  last  10  years.  Growers  have 
lost  use  of  the  herbicides  chloroxuron 
and  diphenainid.  More  recently,  the 
registered  application  rate  of  terbacil 
was  reduced  to  half  of  its  previous  rate 
as  a  result  terbacil  no  longer  provides 
effective  control  of  broadleaf  weeds.  The 


States  predict  that  without  the  use  of 
oxyfluorfen,  yield  losses  will  increase 
each  year  during  the  planting  cycle.  The 
planting  cycle  typically  lasts  5  years. 
The  crop  is  planted  in  year  one  and 
harvest  takes  place  in  each  of  years  two 
through  five.  The  States  claim  that 
yields  will  decrease  incrementally  each 
year  and  the  normal  5  year  rotation  will 
have  to  be  reduced  to  a  4  year  rotation 
since  by  the  fifth  year  the  crop  will  be 
overrun  with  weeds  and  harvest  will  not 
be  feasible.  Mechanical  cultivation  can 
be  used  to  control  weeds  between  the 
rows  however  it  is  not  effective  for 
weeds  in  the  rows.  Weeds  in  the  rows 
can  significantly  reduce  yields  and/or 
result  in  strawberry  fields  that  must  be 
abandoned  prematurely.  Hand  weeding 
is  effective  yet  is  cost  prohibitive  for 
most  growers.  After  having  reviewed  the 
submission,  EPA  concurs  that 
emergency  conditions  exist.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  oxyfluorfen  on  strawberries  for 
control  of  broadleaf  weeds  in 
strawberries. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  oxyfluorfen  in 
or  on  strawberries.  In  doing  so,  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2).  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  April  25,  1997  (62  FR  20111)  (FRL- 
5713-1).  Based  on  that  data  and 
information  considered,  the  Agency 
reaffirms  that  extension  of  the  time- 
limited  tolerance  will  continue  to  meet 
the  requirements  of  section  408(1)(6). 
Therefore,  the  time-limited  tolerance  is 
extended  for  an  additional  2-year 
period.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerance  from  the  Code  of 
Federal  Regulations  (CFR).  Although 
this  tolerance  will  expire  and  is  revoked 
on  April  15,  2001.  under  FFDCA  section 
408(1)(5),  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on 
strawberries  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  maimer  that  was  lawful 
under  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
with,  scientific  data  on.  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

I.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 


for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regidations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  June  14, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  alsp  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239.  Crystal  Mall  i2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA.  (703)  305-5697. 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
shoidd  be  sent  to  James  HoUins. 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  smnmary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
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requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediu«s  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

n.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
[OPP-3008341  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

m.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
under  section  408  of  the  FFDCA.  The 


Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specficed  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
section  408(1)(6)  of  FFDCA.  such  as  the 
exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4,  1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875. 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28.  1993).  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 


communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
si^ficant  unfunded  mandates." 
Today's  rule  does  not  create  an 
imfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  commimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  commimities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  commimities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  RegiUatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must  - 
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submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated;  April  2, 1999. 

Donald  Stubbs, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PARTI  80— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321{q),  346a,  and 
371. 


§180.381    [Amended] 

2.  In  §180.381.  by  amending 
paragraph  (b)  by  revising  the  date  for 
Strawberries  to  read  "4/15/01." 

[FR  Doc.  99-9319  Filed  4-13-99;  8;45  am] 

BILUNG  CODE  6560-SO-F 


LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1611 

Eligibility:  Income  Level  for  Individuals 
Eligible  for  Assistance 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Final  rule:  correction. 

summary:  On  April  8, 1999,  the  Legal 
Services  Corporation  ("Corporation") 
published  an  amended  appendix  to  its 
rule  on  financial  eligibility  setting  out 
the  maximum  income  levels  for 
individuals  eligible  for  legal  assistance. 
This  document  corrects  the  year  in  the 
Appendix  title. 

EFFECTIVE  DATE:  April  14,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  B.  Glasow,  Office  of  General 
Counsel,  Legal  Services  Corporation, 
750  First  Street  NE.,  Washington,  DC 
20002-4250;  202-336-8817. 
SUPPLEMENTARY  INFORMATION:  Section 
1007(a)(2)  of  the  Legal  Services 
Corporation  Act  ("Act"),  42  U.S.C. 


2996f(a)(2),  requires  the  Corporation  to 
establish  maximum  income  levels  for 
individuals  eligible  for  legal  assistance, 
and  the  Act  provides  that  other 
specified  factors  shall  be  taken  into 
accovmt  along  with  income.  On  April  8. 
1999  (64  FR  17108),  the  Legal  Services 
Corporation  ("Corporation")  pubUshed 
an  amended  appendix  to  its  rule  on 
financial  eligibility  setting  out  the 
maximum  income  levels  for  individuals 
eligible  for  legal  assistance.  The  year  in 
the  Appendix  heading  was  incorrectly 
listed  as  "1998."  It  should  be  "1999." 
This  document  corrects  the  year  in  the 
Appendix  heading  so  that  it  reads 
"Legal  Services  Corporation  1999 
Poverty  Guidelines." 

List  of  Subjects  in  45  CFR  Part  1611 

Legal  services. 

For  reasons  set  out  in  the  preamble. 
45  CFR  part  1611  is  amended  as  follows: 

PART  1611— EUGIBILITY 

1.  The  authority  citation  for  Part  1611 
continues  to  read  as  follows: 

Authority:  Sees.  1006(b)(1).  1007(a)(1) 
Legal  Services  Corporation  Act  of  1974, 42 
U.S.C.  2996e(b)(l).  2996f(a)(l),  2996f(a)(2). 

Appendix  A — [Correctedl 

2.  The  heading  of  Appendix  A  of  Part 
1611  is  corrected  to  read  as  follows: 


Appendix  A  of  Part  1611— Legal  Services  Corporation  1999  Poverty  Guidelines 


'The  figures  in  this  table  represent  125%  of  the  poverty  guidelines  by  family  size  as  determined  by  the  Department  of  Health  and  Human 
Services. 


Dated:  April  8, 1999. 
Victor  M .  Fortune, 

General  Counsel. 

[FR  Doc.  99-9246  Filed  4-13-99;  8:45  am) 

BILUNG  CODE  70S0-01-F 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1832 

Electronic  Funds  Transfer  (EFT) 

AGENCY:  Office  of  Procurement,  Contract 

Management  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Final  rule. 


SUMMARY:  This  rule  amends  the  NASA 
Federal  Acquisition  Regulation 
Supplement  (NFS)  to  specify  that  the 
clause  at  FAR  52.232-34,  Payment  by 
Electronic  Fimds  Transfer— Other  than 
Central  Contractor  Registration,  is  to  be 
used  for  NASA  contracts  instead  of  the 
clause  at  FAR  52.232-33.  Payment  by 
Electronic  Funds  Transfer — Central 
Contractor  Registration.  This  rule  also 
establishes  that  the  use  of  a 
nondomestic  EFT  mechanism  is 
authorized  and  provides  direction  as  to 
the  action  that  is  to  be  taken  when  such 
a  mechanism  is  used  for  a  contract.  In 
addition,  this  rule  specifies  that  the 
payment  office  is  to  be  the  designated 
office  for  the  receipt  of  EFT  information 
for  all  NASA  contracts. 


EFFECTIVE  DATE:  April  14.  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Joseph  Le  Cren.  NASA  Headquarters. 
Code  HK.  Washington,  DC  20546, 
telephone:  (202)  358-0444,  email: 
joseph.lecren@hq.nasa.gov. 

SUPPLEMENTARY  information: 
Back^vund 

The  FAR  EFT  coverage  was  revised  on 
March  4,  1999  (64  FR  10538-10544). 
Included  were  changes  to  the 
solicitation  provision  and  contract 
clauses  coverage  at  FAR  32.1110.  FAR 
32.1110(a)  requires  that  the  clause  at 
either  FAR  52.232-33,  Payment  by 
Electronic  Fimds  Transfer — Central 
Contractor  Registration,  or  FAR  52.232- 
34,  Payment  by  Electronic  Funds 
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Transfer — Other  than  Central  Contractor 
Registration,  be  inserted  in  contracts 
depending  on  whether  the  Central 
Contractor  Registration  (CCR)  database 
will  be  used.  NASA  has  chosen  not  to 
use  the  CCR.  The  NFS  rule  states  that 
the  clause  at  FAR  52.232-34  is  to  be 
used.  Another  FAR  change  occurs  at 
32.1110(b),  which  states  that  the  clause 
at  FAR  52.232-33  or  52.232-34  needs  to 
clearly  address  the  use  of  a  nondomestic 
EFT  mechanism  if  the  agency  head  has 
authorized  their  use.  The  NFS  rule 
establishes  that  the  use  of  a 
nondomestic  EFT  mechanism  has  been 
authorized  and  specifies  the  action  to  be 
taken  with  the  clause  at  FAR  52.232-34. 
Furthermore,  FAR  32.1110(c)  requires 
the  clause  at  52.232-35  be  inserted  in 
contracts  if  agency  procedures  permit 
the  submission  of  EFT  information  to 
other  than  the  payment  office.  The  NFS 
rule  requires  that  the  payment  office  be 
the  designated  office  for  the  receipt  of 
EFT  information  for  all  NASA  contracts. 

Impact 

Regulatory  Flexibility  Act 

This  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Pub.  L.  98-577,  and 
publication  for  public  comments  is  not 
required.  However,  comments  from 
small  entities  concerning  the  affected 
NFS  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
emd  should  cite  5  U.S.C.  601,  et  seq. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
NFS  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  imder  44 
U.S.C.  3501,  efseg. 

List  of  Subjects  in  48  CFR  Part  1832 

Government  procurement. 

Tom  Luedtke, 

Acting  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  part  1832  is 
amended  as  follows: 

PART  1832— CONTRACT  FINANCING 

1.  The  authority  citation  for  48  CFR 
part  1832  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

Subpart  1832.11— [Added] 

2.  Subpart  1832.11  is  added  to  read  as 
follows: 


Subpart  1832.1 1--Electronic  Funds 
Transfer 

1 832.1 110  Solicitation  provision  and 
contract  clauses.  (NASA  supplements 
paragraphs  (a),  (b),  and  (c)). 

(a)(1)  NASA  does  not  use  the  Central 
Contractor  Registration.  Use  the  clause 
at  FAR  52.232-34,  Payment  by 
Electronic  Funds  Transfer — Other  than 
Central  Contractor  Registration. 

(b)  In  accordance  with  FAR 

32.-1 106(b),  the  use  of  a  nondomestic 
EFT  mechanism  is  authorized.  When  a 
nondomestic  EFT  mechanism  is  used, 
the  contracting  officer  shall  replace  the 
paragraph  at  FAR  52.232-34(c)  with  a 
description  of  the  EFT  mechanism  that 
will  be  used  for  the  contract. 

(c)  The  payment  office  shall  be  the 
designated  office  for  receipt  of 
contractor  EFT  information  for  all 
NASA  contracts. 

[FR  Doc.  99-9311  Filed  4-13-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  OcMnic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  990304063-9063-01;  I.D. 
040999A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Catcher  Vessels  using  Trawl  Gear  in 
the  Bering  Sea  and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  Pacific  cod  by  catcher  vessels 
using  trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  portion  of  the 
1999  total  allowable  catch  (TAC)  of 
Pacific  cod  allocated  to  catcher  vessels 
using  trawl  gear  in  this  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  April  11, 1999,  until  2400 
hrs,  A.l.t.,  December  31,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Fmnness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 


Council  imder  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  Final  1999  Harvest  Specifications 
of  Groundfish  for  the  BSAI  (64  FR 
12103,  March  11,  1999)  established  the 
portion  of  the  TAC  of  Pacific  cod 
allocated  to  catcher  vessels  using  trawl 
gear  in  the  BSAI  as  38,475  metric  tons 
(mt).  See  §679.20(c)(3)(iii,  and 
§679.20(a)(7)(i)(B). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  portion  of  the  TAC 
of  Pacific  cod  allocated  to  catcher 
vessels  using  trawl  gear  in  the  BSAI  will 
be  reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  34,475  mt,  and  is 
setting  aside  the  remaining  4,000  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  closing  directed 
fishing  for  Pacific  cod  by  catcher  vessels 
using  trawl  gear  in  the  BSAI. 

Maximiun  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  overharvesting  the  1999  TAC  of 
Pacific  cod  allocated  to  catcher  vessels 
using  trawl  gear  in  the  BSAI.  A  delay  in 
the  effective  date  is  impracticable  and 
contrary  to  the  public  interest.  The 
Pacific  cod  directed  fishing  allowance 
established  for  catcher  vessels  will  soon 
be  reached.  Further  delay  would  only 
result  in  overharvest  which  would 
disrupt  the  FMP's  objective  of  providing 
sufficient  Pacific  cod  to  support  bycatch 
needs  in  other  anticipated  groundfish 
fisheries  throughout  the  year.  NMFS 
finds  for  good  cause  that  the 
implementation  of  this  action  can  not  be 
delayed  for  30  days.  Accordingly,  imder 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  frt)m  review  tmder  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
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Dated:  April  9. 1999. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisiieries, 

National  Marine  Fisheries  Service. 

IFR  Doc.  99-9306  Filed  4-9-99:  4:15  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
rules. 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  107 

Small  Business  Investment  Companies 

agency:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Small  Business 
Reauthorization  Act  of  1997  made  a 
number  of  changes  to  the  Small  - 
Business  Investment  Act  of  1958,  as 
amended.  For  the  Small  Business 
Investment  Company  (SBIC)  Program, 
the  changes  include  provisions  affecting 
capital  requirements,  Leverage 
eligibility,  and  the  timing  of  tax 
distributions  by  SBICs  that  have  issued 
Participating  Securities.  This  proposed 
rule  would  implement  these  statutory 
provisions;  in  addition,  it  would 
prohibit  political  contributions  by  SBICs 
and  would  modify  regulations 
governing  the  refinancing  of  real  estate 
by  SBICs,  portfolio  diversification 
requirements,  takedowns  of  Leverage, 
and  in-kind  distributions  by 
Participating  Securities  issuers. 
DATES:  Submit  comments  on  or  before 
May  14,  1999. 

ADDRESSES:  Address  comments  to  Don 
A.  Christensen,  Associate  Administrator 
for  Investment,  U.S.  Small  Business 
Administration,  409  3rd  Street,  SW., 
Suite  6300,  Washington.  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  W.  Pagan,  Investment  Division, 
at  (202)  205-7583. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  would  implement  the 
provisions  of  Subtitle  B  of  Pub.  L.  105- 
135  (December  2, 1997),  the  Small 
Business  Reauthorization  Act  of  1997, 
which  relate  to  small  businesses 
investment  companies  (SBICs).  This 
rule  would  also  establish  regulations 
prohibiting  political  contributions  by 
SBICs  and  would  modify  regulations 
governing  the  refinancing  of  real  estate 
by  SBICs,  portfolio  diversification 
requirements,  procedures  for  drawing 
down  Leverage  fix)m  SBA,  and  in-kind 
distributions  by  SBICs  that  have  issued 


Leverage  in  the  form  of  Participating 
Securities. 

Private  Capital 

Section  213  of  Pub.  L.  105-135 
amended  the  statutory  definition  of 
private  capital  to  include  certain  funds 
invested  in  a  Licensee  by  a  federally 
chartered  or  Government-sponsored 
corporation  established  prior  to  October 
1, 1987.  Under  the  revised  definition, 
private  capital  may  include  funds 
obtained  from  the  business  revenues  of 
such  entities;  appropriated  Government 
funds  are  specifically  excluded. 
Proposed  §  107.230(b)(3)  would 
implement  this  change  by  incorporating 
the  statutory  language  in  the  regulatory 
definition  of  Private  Capital.  In  this 
context,  SBA's  view  is  Uiat  "business 
revenues"  means  earnings  that  are 
generated  by  a  corporation  through 
activities  of  a  commercial  nature  and 
that  are  reflected  in  the  retained 
earnings  of  the  corporation. 

Definition  of  "Associate" 

SBA  is  proposing  a  technical 
correction  in  the  definition  of 
"Associate"  in  §  107.50.  Under 
paragraph  (8)(i)  of  the  current 
definition,  a  business  concern  becomes 
an  Associate  of  an  SBIC  if  it  has  one  or 
more  officers  who  have  a  business  or 
personal  relationship  with  the  SBIC  of 
a  type  listed  in  subparagraphs  (1) 
through  (6)  of  the  definition.  This 
provision  does  not  explicitly  encompass 
business  concerns  organized  as 
partnerships  or  limited  liability 
companies,  which  may  be  managed  by 
persons  who  are  not  designated  as 
officers.  To  clarify  the  applicability  of 
paragraph  (8)(i)  to  all  concerns, 
regardless  of  their  form  of  organization, 
the  proposed  rule  would  replace 
"officer"  with  "officer,  general  partner, 
or  managing  member." 

Leverageable  Capital 

An  SBICs  Leverageable  Capital  is  a 
subset  of  its  Private  Capital.  It  is  used 
to  determine  the  maximum  amoimt  of 
SBA  Leverage  funds  which  the  SBIC 
may  have  outstanding.  The  current 
definition  of  Leverageable  Capital  in 
§  107.50  excludes  "Qualified  Non- 
private  Funds  [as  defined  in 
§  107.230(d)l  whose  source  is  Federal 
funds."  SBA  has  determined  that  the 
Act  does  not  require  this  exclusion  and 
is  proposing  to  remove  it. 


Internet  Access  and  Electronic  Mail 

As  the  SBIC  program  grows  in  size 
and  sophistication,  SBA  is-seeking  ways 
to  improve  administrative  efficiency. 
The  Agency  is  particularly  interested  in 
improving  its  ability  to  communicate 
with  Licensees  electronically.  Many 
SBICs  are  already  using  the  Internet  to 
obtain  updated  regulations  and  software 
from  SBA  and  to  submit  financial 
statements  and  other  required 
information.  To  further  promote  the  use 
of  this  highly  efficient  means  of 
communication,  proposed  §  107.504(a) 
would  require  all  SBICs  to  have  Internet 
access  and  Internet  electronic  mail  no 
later  than  June  30, 1999. 

To  improve  the  organization  of  the 
regulations,  the  proposed  rule  also 
would  consolidate  three  current 
sections  into  a  single  section.  Current 
§§  107.504. 107.505,  and  107.508  would 
become  §  107.504  (a),  (b),  and  (c). 
respectively.  These  sections  require  an 
SBIC  to  maintain  an  office  accessible  to 
the  public  and  to  have  certain  office 
equipment  to  facilitate  communications 
with  SBA.  Except  for  the  proposed  new 
requirement  for  Internet  access  and 
electronic  mail,  there  would  be  no 
substantive  change  in  these  provisions. 

Political  Contributions 

It  has  come  to  SBA's  attention  that  a 
few  SBICs  have  made  contributions  to 
organizations  formed  to  promote  the 
election  of  political  candidates  or  the 
advancement  of  a  political  or  legislative 
agenda.  In  at  least  one  case,  an  SBA 
examiner  cited  an  SBICs  contribution  to 
an  organization  of  this  type  as  an 
"activity  not  contemplated  by  the  Act." 
SBA  has  upheld  this  interpretation  of 
the  Act  and  would  apply  it  even  where 
the  SBIC  has  no  outstanding  Leverage  at 
the  time  of  the  contribution. 

The  Act  states  that  the  purpose  of  the 
SBIC  program  is  "to  stimulate  and 
supplement  the  flow  of  private  equity 
capital  and  long-term  loan  funds  which 
small-business  concerns  need  for  the 
soimd  financing  of  their  business 
operations  and  for  their  growth, 
expansion,  and  modernization. ..."  15 
U.S.C.  661.  Under  a  longstanding 
interpretation  of  this  statutory 
provision,  SBA  does  not  permit 
activities  by  an  SBIC  that  do  not 
contribute  to  the  growth,  expansion,  and 
modernization  of  a  small  business. 
Since  SBA  is  concerned  that  an  SBICs 
political  contributions  can  have,  at  best. 
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only  a  remote  and  speculative 
connection  to  the  growth,  expansion, 
and  modernization  of  small  businesses, 
SBA  is  proposing  this  rule  to  confirm 
that  such  activities  are  not  permissible. 

SBA  believes  that  a  regulation  on 
political  contributions  by  Licensees  is 
necessary  to  prevent  any  confusion  on 
this  subject  in  the  future.  In  proposing 
this  regulation,  SBA  does  not  seek  to 
limit  impermissibly  any  form  of 
constitutionally  protected  speech. 
However,  restrictions  on  the  use  of  SBIC 
funds  for  political  contributions  appear 
to  be  required  by  the  Act. 

U.S.  taxpayers  support  SBICs  and 
their  investors  through  the  use  of 
Goveriunent-guaranteed  Leverage  and 
various  tax  benefits.  SBICs  and  their 
investors  are  also  the  recipients  of 
assorted  governmental  benefits  of  a  non- 
tax nature,  including  exemption  from 
certain  provisions  of  banking  and  other 
statutes.  SBA  believes  that  it  is 
appropriate  to  require  that,  in  exchange 
for  these  benefits,  SBICs  use  their  funds 
only  for  the  piuposes  referred  to  in  15 
U.S.C.  661.  This  also  would  eliminate 
any  possibility  that  a  particular 
contribution  by  an  SBIC  could  be 
misperceived  as  having  been  endorsed 
by  SBA. 

Proposed  §  107.505  woidd  prohibit 
contributions  by  an  SBIC  to  any 
political  campaign,  party,  or  candidate, 
or  to  any  political  action  committee. 
The  proposed  regulation  is  written 
broadly  enough  to  cover  all  political 
contributions,  including  so-called  "soft 
money"  contributions,  that  are  used  by 
organizations  to  support  activities  other 
than  the  influencing  of  federal  elections. 
Nothing  in  the  proposed  rule  would 
affect  the  right  of  investors  in  and 
managers  of  SBICs  to  make  political 
contributions  with  their  own  funds, 
outside  of  the  SBIC. 

SBA  encourages  comment  from  the 
SBIC  industry  and,  in  particular,  from 
the  legal  community  on  this  proposed 
change. 

Financing  of  Smaller  Enterprises 

Since  April  1994,  SBICs  have  been 
required  to  direct  a  certain  percentage  of 
their  investment  activity  to  businesses 
that  fall  significantly  below  the 
maximum  size  permitted  for  a  Small 
Business.  These  businesses  are  referred 
to  as  "Smaller  Enterprises."  This 
proposed  rule  includes  three  changes 
related  to  the  financing  of  Smaller 
Enterprises;  one  implements  a  provision 
of  Pub.  L.  105-135,  the  second  is  a 
technical  correction,  and  the  third  is  an 
editorial  change. 

Section  215(b)  of  Pub.  L.  105-135 
increased  the  maximum  amoimt  of  SBA 
Leverage  for  which  an  SBIC  could  be 


eligible  (see  the  section  of  this  preamble 
entitled  "Maximum  Amount  of 
Leverage").  The  statute  further  required 
that  100  percent  of  any  Leverage  over 
$90  million  the  previous  limit,  be 
invested  in  Smaller  Enterprises. 
Proposed  §  107.710(d)  would  implement 
this  financing  requirement,  which  is  in 
addition  to  the  Smaller  Enterprise 
financing  requirements  in  §  107.710(b) 
and  (c).  For  example,  an  SBIC  is 
required  under  current  §  107.710(b)  to 
make  at  least  20  percent  of  its  total 
cumulative  investments  in  Smaller 
Enterprises.  If  the  SBIC  has  $100  million 
of  outstanding  Leverage  at  the  end  of  its 
fiscal  year,  it  must  meet  the  20  percent 
standard  and  have  at  least  $10  million 
of  additional  investments  in  Smaller 
Enterprises  in  its  portfolio. 

Current  §  107.710(c),  which  was 
effective  February  5, 1998,  implemented 
a  provision  of  Pub.  L.  104-208  that 
required  certain  SBICs  to  make  at  least 
50  percent  of  their  total  investments  in 
Smaller  Enterprises.  The  Licensees  to 
whom  the  provision  applies  are  those 
licensed  on  or  before  September  30, 
1996,  that  issued  Leverage  after  that 
date,  and  whose  Regulatory  Capital  is 
"less  than  $10  million  if  such  Leverage 
was  Participating  Securities"  or  "less 
than  $5  million  if  such  Leverage  was 
Debentures."  The  regulation  does  not 
make  clear  which  standard  applies  to  an 
SBIC  that  has  issued  both  Participating 
Securities  and  Debentiues.  Proposed 
§  107.710(c)(1)  would  clarify  that  the 
$10  million  threshold  applies  to  a 
Licensee  that  has  issued  any  amount  of 
Participating  Securities,  while  the  $5 
million  applies  to  a  Licensee  that  has 
issued  Debentures  only. 

Finally,  in  proposed  §  107.710(f).  the 
cross-reference  to  certain  paragraphs  in 
§  107.1120  would  be  revised  to  reflect 
proposed  revisions  in  that  section. 

Real  Estate  Refinancing 

Current  §  107.720(c)(2)  permits  SBICs 
to  provide  financing  to  a  Small  Business 
for  the  purpose  of  acquiring  or 
refinancing  real  estate  only  imder 
certain  conditions.  Specifically,  the 
Small  Business  must  either  be  acquiring 
real  property  or  building  or  renovating 
a  building.  The  regulation  does  not 
permit  refinancing  of  real  estate 
currently  owned  and  occupied  by  the 
Small  Business.  SBA  believes  that  Small 
Businesses  should  be  able  to  obtain 
financing  from  SBICs  for  this  purpose, 
just  as  they  currently  can  refinance 
other  debt.  Accordingly,  proposed 
§  107.720(c)(2)(iii)  would  allow 
proceeds  to  be  used  to  refinance  debt 
obligations  on  property  that  is  owned 
and  occupied  by  a  Small  Business, 
provided  it  uses  at  least  67  percent  of 


the  usable  square  footage  for  an  eligible 
business  purpose.  The  occupancy 
requirement  is  the  same  as  that  applied 
to  a  building  that  is  being  built  or 
renovated  by  a  Small  Business. 

Co-Investment  With  Associates 

Section  107.730(d)(3)  sets  forth 
circumstances  under  which  an  SBICs 
co-investment  with  an  Associate  is 
presumed  to  be  on  terms  that  are 
equitable  to  the  SBIC.  so  that  no  specific 
demonstration  of  fairness  is  required. 
Under  current  §  107.730(d)(3)(iv).  this 
presumption  applies  to  co-investments 
by  two  non-leveraged  SBICs,  or  by  a 
non-leveraged  SBIC  and  its  non-SBIC 
Associate.  The  proposed  rule  would 
modify  this  provision  by  removing  the 
term  "non-leveraged"  and  referring 
instead  to  Licensees  that  "have  no 
outstanding  Leverage  and  do  not  intend 
to  issue  Leverage  in  the  future."  Thus, 
the  provision  would  apply  only  to  an 
SBIC  that  intends  to  operate 
permanently  as  a  non-leveraged 
company.  SBA  is  proposing  this  change 
to  protect  its  interests  in  all  cases  where 
the  Agency  may  have  either  current  or 
future  financial  exposure. 

Portfolio  Diversification  Requirement 
("Overline"  limit) 

In  a  final  rule  published  on  February 
5, 1998  (63  FR  5859),  SBA  made  certain 
changes  to  §  107.740,  under  which  a 
leveraged  SBIC  may  not  have  more  than 
20  percent  of  its  Regulatory  Capital 
invested  in  or  committed  to  a  single 
Small  Business  or  group  of  related 
businesses  without  SBA's  prior  written 
approval  (for  SSBICs.  the  limit  is  30 
percent  of  Regulatory  Capital).  The 
changes  addressed  the  problem  faced  by 
an  SBIC  that  reduced  its  Regulatory 
Capital  in  a  manner  permitted  by  the 
regulations,  and  then  found  that  one  or 
more  of  its  existing  investments 
exceeded  its  reduced  overline 
limitation.  The  solution  to  this  problem 
was  to  base  a  Licensee's  maximum 
permitted  investment  in  or  commitment 
to  a  Small  Business  on  its  Regulatory 
Capital  at  the  time  the  investment  or 
commitment  is  made. 

When  this  regulatory  change  was 
proposed.  SBA  received  several 
comments  suggesting  that  SBA  should 
make  further  changes.  The  commenters 
argued  that  an  SBIC.  particularly  a 
limited  life  partnership  that  expects  to 
return  capital  to  investors  as 
investments  are  harvested,  should  be 
permitted  to  base  its  overline  limit  on 
its  original  Regulatory  Capital,  with  no 
reduction  for  subsequent  returns  of 
capital.  The  rationale  was  that  an  SBIC 
should  not  be  forced  to  reduce  the 
intended  investment  size  reflected  in  its 
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business  plan  because  of  an  early 
distribution.  One  commenter  pointed 
out  that  this  imposes  a  penalty  that  is 
particularly  unjustified  in  the  case  of  an 
SBIC  which  makes  a  distribution 
resulting  from  a  profitable  realization  of 
a  portfolio  company  investment. 

SBA  understood  these  concerns,  but 
the  comments  were  not  adopted  because 
SBA  believed  that  the  suggested  changes 
were  prohibited  by  section  306(a)  of  the 
Act.  Since  that  time,  the  Agency  has 
reconsidered  its  position  on  the  proper 
interpretation  of  the  statutory  provision, 
and  has  now  concluded  that  the  statute 
permits  SBA  to  determine,  by 
regulation,  the  point  as  of  which 
Regiilatory  Capital  is  measured  for  the 
purpose  of  establishing  an  SBIC's 
overline  limit. 

Accordingly,  imder  proposed 
§  107.740(a),  an  SBIC's  overline  limit 
would  be  computed  based  on  the  siun 
of:  (1)  Its  Regulatory  Capital  at  the  time 
an  investment  or  conunitment  is  made, 
and  (2)  any  distributions  permitted 
under  the  regulations  that  were  made 
within  the  preceding  5  years  and 
reduced  Regulatory  Capital.  The  effect 
of  this  change  would  be  greatest  for 
SBICs  that  issue  Participating  Securities. 
Under  §  107.1570(b),  these  Licensees  are 
permitted  to  make  distributions  that 
reduce  Regulatory  Capital,  as  long  as 
they  also  redeem  outstanding 
Participating  Securities  on  a  pro  rata 
basis.  Such  distributions  can  be 
substantial;  since  1995,  when 
Participating  Securities  were  first 
issued,  15  SBICs  have  elected  to  make 
distributions  that  reduced  Regulatory 
Capital  by  a  total  of  about  $39  million. 
SBA  expects  the  frequency  and  amount 
of  such  distributions  to  grow  as 
Licensees'  portfolios  mature. 

For  SBICs  that  use  other  forms  of  SBA 
Leverage  (Debentiures  or  Preferred 
Seciuities),  the  proposed  rule  would  be 
less  significant,  although  it  could  have 
some  effect.  Under  current  §  107.585, 
such  SBICs  caimot  reduce  their 
Regulatory  Capital  by  more  than  2 
percent  in  any  fiscal  year  vdthout  SBA's 
prior  written  approval.  Any  distribution 
that  falls  within  the  2  percent  limitation 
could  be  added  back  to  Regulatory 
Capital  for  overUne  purposes.  SBA 
would  determine  whether  a  distribution 
exceeding  2  percent  of  Regulatory 
Capital  could  be  added  back  to  the 
Licensee's  overline  limit.  SBA  believes 
that  it  must  have  this  discretion  because 
of  the  wide  variety  of  circumstances 
under  which  various  SBICs  may  seek  to 
reduce  their  Regulatory  Capital. 

SBA  is  also  proposing  a  clarification 
of  the  introductory  text  in  §  107.740(a). 
The  proposed  rule  states  that  the 
provisions  of  §  107.740  would  apply  to 


Licensees  that  "have  outstanding 
Leverage  or  intend  to  issue  Leverage  in 
the  future."  This  phrase  would  replace 
current  language  referring  to  Licensees 
that  "have  outstanding  Leverage  or  want 
to  be  eligible  for  Leverage."  The  purpose 
of  the  proposed  change  is  to  clarify  that 
the  overline  limit  does  apply  to 
"temporarily"  non-leveraged  SBICs 
whose  business  plans  indicate  that  they 
expect  to  become  leveraged. 

Leverage  Application  Procedures  and 
Eligibility 

SBA  is  proposing  a  technical 
correction  in  §  107.1100(b)  to  reflect 
recent  changes  in  Leverage  funding 
procediues,  under  which  a  Licensee  can 
issue  Leverage  only  by  first  obtaining  a 
Leverage  commitment  from  SBA,  and 
then  drawing  down  funds  against  the 
commitment. 

Proposed  §  107.1120(d)  would 
implement  a  requirement  in  section 
215(b)(1)  of  Pub.  L.  105-135  that  applies 
to  Licensees  seeking  Leverage  in  excess 
of  $90  million.  To  l^  eligible  for  the 
Leverage,  such  Licensees  must  certify 
that  they  vidll  use  100  percent  of  all 
proceeds  over  $90  million  to  provide 
financing  to  Smaller  Enterprises.  See 
also  the  section  of  this  preamble  entitled 
"Financing  of  Smaller  Enterprises." 

Maximum  Amount  of  Leverage 

Section  215(b)  of  Pub.  L.  105-135 
increased  the  maximiun  amount  of  SBA 
Leverage  for  which  an  SBIC  could  be 
eligible.  The  previous  limit,  for  either  a 
single  SBIC  or  a  group  of  SBICs  under 
conunon  control,  was  $90  million.  The 
statute  indexed  this  amount  to  the 
Consumer  Price  Index  (CPI)  retroactive 
to  March  1993,  with  annual  adjustments 
to  take  place  following  the  initial 
adjustment. 

Proposed  §  107.1150(a)  and  (b)(1) 
would  implement  the  statutory  change. 
The  Leverage  eligibility  table  in 
§  107.1150(a)(1)  reflects  increases  in  the 
CPI  from  March  1993,  through 
September  1998,  the  final  month  of  the 
Federal  Government's  1998  fiscal  year. 
SBA  proposes  to  make  subsequent 
adjustments  each  year  based  on  the 
September-to-September  increase  in  the 
CPI.  The  proposed  rule  would  result  in 
a  new  Leverage  ceiling  of  $102.5 
million. 

Below  the  overall  Leverage  ceiling, 
there  are  also  several  Leverageable 
Capital  brackets  within  which  a 
Licensee  is  eligible  for  certain  maximum 
Leverage  amounts.  These  individual 
brackets  would  also  be  indexed  to  the 
CPI.  For  example,  the  first  bracket 
currendy  consists  of  Leverageable 
Capital  of  not  more  than  $15  million  on 
which  a  Licensee  may  be  eligible  for 


maximiun  Leverage  in  the  ratio  of  3:1. 
Based  on  increases  in  the  CPI  from 
March  1993  to  September  1998,  the  $15 
million  cutoff  would  increase  to  $17.1 
million. 

Under  proposed  §  107.1150(a)(2),  SBA 
would  publish  an  annual  notice  in  the 
Federal  Register  to  update  the 
maximum  Leverage  amoimts.  The 
Bureau  of  Labor  Statistics  normally 
publishes  the  CPI  for  September  in  mid- 
October,  and  SBA  would  expect  to 
publish  its  Federal  Register  notice 
shortly  thereafter. 

Draws  Against  SBA  Leverage 
Commitments 

In  May  1998,  SBA  instituted  a  new 
interim  Leverage  funding  mechanism, 
sometimes  described  as  "just-in-time" 
funding.  Under  the  new  procedures,  an 
SBIC  that  has  obtained  a  Leverage 
commitment  from  SBA  may  draw  funds 
against  the  commitment  on  any  business 
day.  All  SBICs  with  Leverage 
commitments  must  file  quarterly 
financial  statements  on  SBA  Form  468 
within  30  days  after  the  end  of  each, 
fiscal  quarter.  Under  current 
§§  107.1220  and  107.1230(d)(1),  if  an 
SBIC  wishes  to  draw  funds  after  the  end 
of  a  quarter,  but  before  the  normal 
quarterly  reporting  deadline,  it  must 
submit  quarterly  financial  statements 
with  its  draw  request.  With  the  advent 
of  just-in-time  funding,  these  provisions 
can  result  in  an  SBIC  having  as  little  as 
1  week  after  the  end  of  a  quarter  to 
prepare  and  submit  financial  statements 
to  SBA. 

SBA  believes  that  most  SBICs  cannot 
reasonably  comply  with  such  a  tight 
time  frame,  and  that  attempts  to  do  so 
may  result  in  the  filing  of  incomplete  or 
erroneous  statements.  Furthermore,  the 
Agency  believes  that  it  can  properly 
evaluate  a  draw  request  based  on 
financial  statements  from  a  Licensee's 
previous  fiscal  quarter,  together  with  the 
Licensee's  certification  that  there  has 
been  no  material  adverse  change  in  its 
financial  condition  since  that  time. 
Therefore,  proposed  §§  107.1220  and 
107.1230(d)(1)  woiUd  eliminate  the 
requirement  that  draw  requests 
submitted  within  30  days  of  the  end  of 
a  Licensee's  fiscal  quarter  be 
accompanied  by  updated  quarterly 
financial  statements.  In  addition, 
proposed  §  107.1230(d)(1)  would  clarify 
that  every  draw  request  must  be 
accompanied  by  a  statement  certifying 
that  there  has  been  no  material  adverse 
change  in  the  Licensee's  financial 
condition  since  its  last  filing  of  SBA 
Form  468. 

Finally,  proposed  §  107.1230(d)(2) 
would  require  a  Licensee  to  provide 
preliminary  unaudited  year  end 
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financial  statements  when  it  submits  a 
draw  request  more  than  30  days 
following  the  end  of  its  fiscal  year  if  the 
Licensee  has  not  yet  filed  its  audited 
annual  financial  statements.  SBA 
expects  these  preliminary  financial 
statements  to  be  as  close  to  final  as 
possible,  but  understands  that  they  may 
not  be  exactly  the  same  as  the  audited 
statements  submitted  later. 

Under  current  §  107.1230(d)(3).  which 
is  proposed  to  be  redesignated  as 
§  107.730(d)(4),  an  SBIC  applying  for  a 
draw  must  submit  a  statement  of  need 
showing  the  names  of  the  Small 
Businesses  that  will  be  financed  with 
the  proceeds.  SBA  recognizes  that  an 
SBIC  may  sometimes  wish  to  draw 
funds  to  provide  necessary'  liquidity  for 
its  day-to-day  operations,  a. id  is  willing 
to  consider  draw  requests  for  this 
purpose.  Accordingly,  under  proposed 
§  107.1230(d)(4).  the  Licensee  could 
apply  for  a  draw  based  on  operating 
liquidity  needs,  on  specific  financings  it 
expects  to  close,  or  on  a  combination  of 
the  two. 

Tax  Distributions 

Section  215(c)  of  Pub.  L.  105-135 
amended  provisions  of  the  Act 
governing  the  timing  of  "tax 
distributions"  that  SBICs  with 
outstanding  Participating  Securities  may 
make  to  their  private  investors  and  SBA. 
Previously,  such  distributions  could  be 
made  once  a  year,  based  on  the  income 
allocated  by  a  Licensee  to  its  investors 
for  Federal  income  tax  purposes  for  the 
fiscal  year  immediately  preceding  the 
distribution.  The  statutory  change  now 
gives  a  Licensee  the  option  of  making  a 
tax  distribution  at  the  end  of  any 
calendar  quarter  based  on  a  quarterly 
estimate  of  tax  liability.  However,  if  the 
aggregate  quarterly  distributions  made 
diuing  any  fiscal  year  exceed  the 
amount  that  the  Licensee  would  have 
been  permitted  to  make  based  on  a 
single  computation  performed  for  the 
entire  year,  future  tax  distributions  must 
be  reduced  by  the  amount  of  the  excess. 

Proposed  §§  107.1550  and  107.1575 
would  implement  these  changes.  The 
timing  of  tax  distributions  is  addressed 
in  proposed  §  107.1550(d)  and 
§  107.1575(a).  SBA  believes  that  the 
statutory  language  permitting  tax 
distributions  "at  the  end  of  any  calendar 
quarter"  does  not  require  that  such 
distributions  be  made  only  on  the  last 
day  of  a  quarter,  and  wishes  to  give 
Licensees  the  flexibility  to  make  the 
distributions  later  if  they  so  choose.  The 
proposed  rule  would  permit  interim  tax 
distributions  to  be  made  on  the  last  day 
of  a  calendar  quarter  or  on  any 
succeeding  day  through  the  first 
Payment  Date  following  the  end  of  the 


quarter  (Payment  Dates  are  February  1, 
May  1,  August  1,  and  November  1  of 
each  year).  As  before.  Licensees  would 
be  able  to  make  annual  tax  distributions 
as  late  as  the  second  Payment  Date 
following  the  end  of  their  fiscal  year.  If 
the  distribution  is  not  made  on  a 
Payment  Date.  SBA's  prior  approval 
would  be  required  (see  the  current 
introductory  text  of  §  107.1575(a). 
which  SBA  does  not  propose  to  change). 

Proposed  §  107.1550(e)  implements 
the  statutory  provision  concerning 
excess  tax  distributions.  The 
determination  of  the  excess  amount  and 
the  corresponding  reduction  of  future 
distributions  should  be  straightforward 
in  most  cases.  One  complexity  that  may 
arise  is  best  illustrated  by  an  example. 
Assume  that  an  SBIC  made  quarterly  tax 
distributions  of  $2.5  million  in  year  1. 
At  the  end  of  the  year,  it  was 
determined  that  the  permitted  tax 
distribution  for  the  full  year  would  have 
been  only  $2  million  so  the  excess  tax 
distribution  for  the  year  was  $500,000. 
In  year  2.  the  SBIC  computes  a  first 
quarter  tax  distribution  of  $900,000.  It 
must  reduce  this  distribution  by  the 
$500,000  excess  from  year  1,  so  its 
actual  distribution  is  only  $400,000.  It 
then  makes  additional  quarterly  tax 
distributions  of  $1.5  million  and  $1.1 
million  during  the  year,  so  that  its 
actual  aggregate  quarterly  distributions 
are  $3  million.  At  the  end  of  year  2.  the 
SBIC  determines  that  its  maximum 
permitted  tax  distribution  for  the  full 
year  would  have  been  $3  million. 
Although  it  appears  at  first  glance  that 
there  is  no  excess  tax  distribution  for 
year  2,  this  is  not  the  case.  Under 
proposed  §  107.1550(e)(2).  the  SBIC 
must  recompute  its  aggregate  quarterly 
distributions,  ignoring  the  $500,000 
reduction  that  was  required  in  the  first 
quarter.  Taking  this  adjustment  into 
account,  the  aggregate  quarterly 
distributions  would  be  $900,000  + 
$1,500,000  +  $1,100,000  =  $3,500,000. 
Thus,  there  would  be  an  excess  tax 
distribution  of  $500,000.  SBA  believes 
this  formulation  yields  a  result  that  is 
consistent  with  the  intent  of  the  Act. 
The  point  can  best  be  seen  by  looking 
at  years  1  and  2  together:  Actual  tax 
distributions  were  $5.5  million  while 
the  total  that  would  have  been 
permitted  based  on  full-year 
computations  was  only  $5  million. 
Thus,  it  is  appropriate  for  the  SBIC  to 
have  a  $500,000  excess  tax  distribution 
computed  as  of  the  end  of  year  2. 

Distributions  on  Other  Than  Payment 
Dates 

SBA  is  proposing  a  technical 
correction  in  §  107.1575  to  resolve  a 
potential  conflict  between  two 


provisions  governing  the  timing  of 
distributions.  Current  §  107.1575(a)(1) 
permits  Licensees  to  make  annual 
distributions,  as  required  or  permitted 
imder  various  sections  of  the 
regulations,  on  dates  other  thaii  one  of 
the  four  quarterly  Payment  Dates. 
Clearly,  in  order  to  retain  their  character 
as  "annual"  distributions,  such  amounts 
must  be  computed  as  of  the  end  of  a 
Licensee's  fiscal  year,  regardless  of  the 
date  on  which  payment  is  actually 
made.  However,  under  current 
§  107.1575(b)(2),  any  distribution  made 
on  a  date  other  than  a  Payment  Date 
must  be  computed  as  of  the  distribution 
date.  To  resolve  this  inconsistency,  the 
proposed  rule  would  modify 
§  107.1575(b)(2)  so  that  annual 
distributions  would  be  computed  as  of 
a  Licensee's  fiscal  year  end  but  could  be 
paid  at  a  later  date  other  than  a  Payment 
Date. 

In-Kind  Distributions 

SBA  is  proposing  two  substantive 
changes  in  §  107.1580.  which  governs 
in-kind  distributions  by  SBICs  that  have 
issued  Participating  Securities.  First, 
under  proposed  §  107.1580(a)(1),  all  in- 
kind  distributions  woidd  require  SBA's 
prior  approval.  This  change  represents  a 
slight  expansion  of  the  requirement  in 
current  §  107.1570(a)  that  SBA  approve 
distributions  made  on  dates  other  than 
Payment  Dates.  Because  in-kind 
distributions  may  subject  SBA  to 
significant  market  risk,  the  Agency 
strongly  believes  that  it  must  have  the 
ability  to  review  and  approve  all  such 
distributions,  regardless  of  when  they 
are  made. 

Second,  under  proposed 
§  107.1580(a)(2),  only  "Distributable 
Seciuities"  could  be  distributed  in  kind. 
This  new  term,  which  is  defined  in 
proposed  §  107.50,  would  replace  the 
term  "Publicly  Traded  and  Marketable" 
.  that  currently  appears  in  §  107.1580 
("Publicly  Traded  and  Marketable" 
securities  would  continue  to  be  used  in 
the  Capital  Impairment  computation 
under  §  107.1840).  Although  the  two 
terms  are  technically  different,  SBA 
does  not  expect  the  change  to  have  a 
major  effect  on  Licensees'  ability  to 
distribute  securities. 

The  first  difference  between  the 
current  and  proposed  rules  involves 
"Rule  144"  stock,  i.e.,  stock  that  is 
subject  to  resale  volume  restrictions 
pursuant  to  Rule  144  imder  the 
Securities  Act  of  1933,  as  amended.  The 
definition  of  "Publicly  Traded  and 
Marketable"  includes  securities  that  are 
"salable  within  12  months  pursuant  to 
Rule  144".  The  proposed  definition  of 
"Distributable  Securities"  would  also 
include  Rule  144  stock,  but  only  if  SBA 
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determined  that  it  could  immediately 
sell  all  of  its  shares  without  exceeding 
the  volume  restrictions.  For  purposes  of 
determining  whether  a  security  meets 
this  requirement,  SBA  woidd  assume  a 
"worst-case"  scenario  in  which  all  the 
securities  of  the  issuer  being  distributed 
by  a  Licensee  were  being  sold 
simidtaneously  by  the  distributees. 

The  second  difference  between  the 
cxurent  and  proposed  rules  involves 
securities  that  are  not  traded  on  a 
regulated  stock  exchange  or  listed  in  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  System 
(NASDAQ),  such  as  stocks  traded  on  the 
"pink  sheets."  The  definition  of 
"Pubhcly  Traded  and  Marketable" 
includes  such  securities  if  they  have  at 
least  two  market  makers,  while  the 
proposed  definition  of  "Distributable 
Securities"  would  exclude  them.  SBA  is 
proposing  this  change  because  it 
believes  diat  the  current  regulation  may 
encompass  stocks  with  extremely  low 
trading  volume,  the  disposition  of 
which  may  be  a  prolonged  and  high-risk 
process.  As  a  practical  matter,  no 
Licensee  has  sought  to  distribute  such 
securities  and  SBA  believes  the  change 
would  have  no  effect  on  the  vast 
majority  of  in-kind  distributions 
proposed  by  Licensees. 

SBA  is  also  proposing  a  non- 
substantive change  in  §  107.1580(a)(4), 
which  deals  with  the  disposition  of 
seciuities  distributed  to  SBA.  The 
current  provision  requires  an  SBIC 
distributing  seciurities  to  deposit  SBA's 
share  with  the  Central  Registration 
Agent  (an  agent  employed  by  SBA  to 
handle  certain  functions  related  to  the 
pooling  of  Debentures  and  Participating 
Securities)  who  then  selects  a 
disposition  agent.  Having  gained  some 
experience  with  in-kind  distributions, 
SBA  has  foimd  it  unnecessary  to  involve 
the  CRA  in  the  process.  Accordingly, 
proposed  §  107.1580(a)(4)  would  direct 
an  SBIC  to  deposit  SBA's  share  of 
securities  directly  with  a  disposition 
agent  designated  by  SBA. 

Compliance  With  Execative  Orders, 
12612, 12778,  and  12886,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C  Ch.  35) 

SBA  certifies  that  this  proposed  nde 
would  not  be  a  significant  regulatory 
action  for  purposes  of  Executive  Order 
12866  because  it  would  not  have  an 
annual  effect  on  the  economy  of  more 
than  $100  million,  and  that  it  woidd  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  The 
piurpose  of  the  proposed  rule  is  to 


implement  provisions  of  Pub.  L.  105- 
135  which  relate  to  small  business 
investment  companies,  and  to  make 
certain  other  changes,  primarily 
technical  corrections  and  clarifications, 
to  the  regulations  governing  SBICs. 
There  are  330  SBICs,  not  all  of  which 
are  small  businesses.  In  addition,  the 
changes  would  have  little  or  no  effect  on 
small  businesses  seeking  funding  £rom 
SBICs:  rather  they  would  only  affect 
definitions  for  and  activities  of  the 
SBICs. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
certifies  that  this  proposed  rule,  if 
adopted  in  final  form,  would  contain  no 
new  reporting  or  recordkeeping 
requirements. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule 
would  not  have  any  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order. 

List  of  Subjects  in  13  CFR  Part  107 

Investment  companies.  Loan 
programs-business.  Reporting  and 
recordkeeping  requirements,  Small 
businesses. 

For  the  reasons  stated  above,  the  SBA 
proposes  to  amend  13  CFR  part  107  as 
follows: 

PART  107— SMALL  BUSINESS 
INVESTMENT  COMPANIES 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  681  et  seq.,  683, 
687(c),  687b.  687d,  687g  and  687ni. 

2.  hi  §  107.50  revise  paragraph  (8)(i)  of 
the  definition  of  Associate  and  the 
definition  of  Leverageable  Capital,  and 
add  in  alphabetical  order  a  definition  of 
Distributable  Securities  to  read  as 
follows: 

}  107.50    Definitions  of  terms. 

***** 

Associate  of  a  Licensee  means  any  of 
the  following: 

»        •        •        •        * 

(«)••* 

(i)  Any  person  descnbed  in 
paragraphs  (1)  through  (6)  of  this 
definition  is  an  officer,  general  partner, 
or  managing  member;  or 
***** 

Distributable  securities  means  equity 
securities  that  meet  each  of  the 
following  requirements: 

(1)  The  securities  (which  may  include 
securities  that  are  salable  pursuant  to 


the  provisions  of  Ride  144  (17  CFR 
230.144)  imder  the  Securities  Act  of 
1933,  as  amended)  are  determined  by 
SBA,  in  its  sole  discretion,  tu  be  salable 
immediately  without  restriction  tmder 
Federal  and  state  securities  laws; 

(2)  The  securities  are  of  a  class: 

(i)  Which  is  listed  and  registered  on 
a  national  securities  exchange,  or 

(ii)  For  which  quotation  information 
is  disseminated  in  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  System  and  as  to 
which  transaction  reports  and  last  sale 
data  are  disseminated  pursuant  to  Rule 
llAa3-l  (17  CFR  240.1lAa3-l)  under 
the  Securities  Exchange  Act  of  1934,  as 
amended;  and 

(3)  The  quantity  of  such  securities  to 
be  distributed  to  SBA  can  be  sold  over 
a  reasonable  period  of  time  without 
having  an  adverse  impact  upon  the 
price  of  the  security. 
***** 

Levemgeable  Capital  means 
Regulatory  Capital,  excluding  unfunded 
commitments. 

***** 

3.  In  §  107.230,  revise  paragraph  (b)(3) 
to  read  as  follows: 

§  1 07.230    Permitted  sources  of  Private 
Capital  for  Licensees. 

***** 

(b)  Exclusions  from  Private  Capital. 

*  •  * 

(3)  Funds  obtained  direcUy  or 
indirecUy  from  any  Federal,  State,  or 
local  government  agency  or 
instrumentality,  except  for: 

(i)  Fimds  invested  by  a  public  pension 
fund; 

(ii)  Funds  obtained  bom  the  business 
revenues  (excluding  any  governmental 
appropriation)  of  any  federally 
chartered  or  Government-sponsored 
corporation  established  before  October 
1, 1987,  to  the  extent  that  such  revenues 
are  reflected  in  the  retained  earnings  of 
the  corporation;  and 

(iii)  "Qualified  Non-private  Funds"  as 
defined  in  paragraph  (d)  of  this  section. 
***** 

4.  Revise  §  107.504  to  read  as  follows: 

1107.504    Equipment  and  office 
rsquiremsnts. 

(a)  Computer  capability.  You  must 
have  a  personal  computer  with  a 
modem,  and  be  able  to  use  this 
equipment  to  prepare  reports  (using 
SBA-provided  software)  and  transmit 
them  to  SBA.  In  addition,  by  June  30, 
1999,  you  must  have  access  to  the 
Internet  and  the  capability  to  send  and 
receive  electronic  mail  via  the  Internet. 

(b)  Facsimile  capability.  You  must  be 
able  to  receive  facsimile  messages  24 
hours  per  day  at  your  primary  office. 
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(c)  Accessible  office.  You  must 
maintain  an  office  that  is  convenient  to 
the  public  and  is  open  for  business 
during  normal  working  hours. 

5.  Revise  §  107.505  to  read  as  follows: 

§  1 07.505    Prohibition  against  poiiticai 
contributions. 

You  may  not  make  a  contribution  to 
any  national,  State,  or  local  political 
party,  campaign  or  candidate,  or  to  any 
political  action  committee  that  makes 
contributions  to  one  or  more  political 
parties,  campaigns,  or  candidates. 

6.  Remove  §  107.508. 

§107.508    [Removed] 

7.  In  §  107.710  revise  paragraphs 
(c)(l)(i)  and  (ii),  redesignate  paragraphs 
(d)  and  (e)  as  paragraphs  (e)  and  (f), 
revise  the  last  sentence  of  new 
paragraph  (f),  and  add  a  new  paragraph 
(d)  to  read  as  follows: 

§  1 07.71 0    Requirement  to  Finance  Smaller 
Enterprises. 

***** 

(c)  Special  requirement  for  certain 
leveraged  Licensees. 

(1)  *  *  * 

(i)  Less  than  $10,000,000  if  such 
Leverage  included  Participating 
Secxu-ities;  or 

(ii)  Less  than  $5,000,000  if  such 
Leverage  was  Debentures  only. 
***** 

(d)  Special  requirement  for  Leverage 
over  $90,000,000.  hi  addition  to  the 
applicable  requirements  in  paragraphs 
(b)  and  (c)  of  this  section,  at  the  close 
of  each  of  your  fiscal  years,  100  percent 
of  any  outstanding  Leverage  over 
$90,000,000  (including  aggregate 
Leverage  over  $90,000,000  issued  by 
two  or  more  Licensees  under  Common 
Control)  must  have  been  invested  in 
Smaller  Enterprises. 

*  •        •        *        * 

"  (f)  Non-compliance  with  this  section. 

*  *  *  However,  you  will  not  be  eligible 
for  additional  Leverage  imtil  you  reach 
the  required  percentage  (see 

§  107.1120(c)  through  (e)). 

8.  In  §  107.720  revise  paragraph  (c)(2) 
to  read  as  follows: 

§  107.720    Small  Businesses  that  may  be 
Ineligible  for  Financing. 

***** 

(c)  Real  Estate  Businesses.  *  *  * 


(2)  You  are  not  permitted  to  finance 
a  business,  regardless  of  SIC 
classification,  if  the  Financing  is  to  be 
used  to  acquire  or  refinance  real 
property,  unless  the  Small  Business: 

(i)  Is  acquiring  an  existing  property 
and  will  use  at  least  51  percent  of  the 
usable  square  footage  for  an  eligible 
business  purpose;  or 

(ii)  Is  building  or  renovating  a 
building  and  will  use  at  least  67  percent 
of  the  usable  square  footage  for  an 
eligible  business  purpose;  or 

(iii)  Occupies  the  subject  property  and 
uses  at  least  67  percent  of  the  usable 
square  footage  for  an  eligible  business 
purpose. 
***** 

9.  In  §  107.730  revise  paragraph 
(d)(3)(iv)  to  read  as  follows: 

§  1 07.730    Financing  which  constitute 
conflicts  of  interest. 

***** 

(d)  Financings  with  Associates.  *  *  * 

(3)  Exceptions  to  paragraphs  (d](l) 
and  (d)(2)  of  this  section.  *  *  * 

(iv)  You  have  no  outstanding  Leverage 
and  do  not  intend  to  issue  Leverage  in 
the  future,  and  your  Associate  either  is 
not  a  Licensee  or  has  no  outstanding 
Leverage  and  does  not  intend  to  issue 
Leverage  in  the  future. 
***** 

10.  In  §  107.740  revise  paragraph  (a) 
to  read  as  follows: 

§  1 07.740    Portfolio  diversification 
("overiine"  limitation). 

(a)  General  rule.  This  §  107.740 
applies  if  you  have  outstanding 
Leverage  or  intend  to  issue  Leverage  in 
the  future.  Without  SBA's  prior  written 
approval,  you  may  provide  Financing  or 
a  Commitment  to  a  Small  Business  only 
if  the  resulting  amount  of  your  aggregate 
outstanding  Financings  and 
Commitments  to  such  Small  Business 
and  its  Affiliates  does  not  exceed: 

(l)  For  a  Section  301(c)  Licensee,  20 
percent  of  the  sum  of: 

(i)  Your  Regulatory  Capital  as  of  the  ~ 
date  of  the  Financing  or  Commitment; 
plus 

(ii)  Any  Distribution(s)  you  made 
under  §  107.1570(b),  during  the  5  years 
preceding  the  date  of  the  Financing  or 
Commitment,  which  reduced  your 
Regulatory  Capital;  plus 


(iii)  Any  Distribution(s)  you  made 
under  §  107.585,  during  the  5  years 
preceding  the  date  of  the  Financing  or 
Commitment,  which  reduced  your 
Regulatory  Capital  by  no  more  than  2 
percent  or  which  SBA  approves  for 
inclusion  in  the  sum  determined  in  this 
paragraph  (a)(1). 

(2)  For  a  Section  301(d)  Licensee,  30 
percent  of  a  sum  determined  in  the 
manner  set  forth  in  paragraph  (a)(l)(i) 
through  (iii)  of  this  section.   . 
***** 

11.  In  §  107.1100,  revise  the  section 
heading  and  paragraph  (b)  to  read  as 
follows: 

§  1 07.1 1 00    Types  of  Leverage  and 
application  procedures. 

***** 

(b)  Applying  for  Leverage.  The 
Leverage  application  process  has  two 
parts.  You  must  first  apply  for  SBA's 
conditional  commitment  to  reserve  a 
specific  amount  of  Leverage  for  your 
future  use.  You  may  then  apply  to  draw 
down  Leverage  against  the  commitment. 
See  §§  107.1200  through  107.1240. 
***** 

12.  In  §  107.1120  redesignate 
paragraphs  (d)  through  (f)  as  paragraphs 
(e)  thj-ough  (g)  and  add  a  new  paragraph 
(d)  to  read  as  follows: 

§  1 07.1 1 20    General  eligibility  requirements 
for  Leverage. 

***** 

(d)  Certify,  if  applicable,  that  you  vrill 
use  100  percent  of  any  Leverage  over 
$90,000,000  (including  aggregate 
Leverage  over  $90,000,000  issued  by 
two  or  more  Licensees  under  Common 
Control)  to  provide  Financing  to  Smaller 
Enterprises  (see  also  §  107.710). 
***** 

13.  In  §  107.1150  revise  paragraph  (a) 
and  the  first  sentence  of  paragraph  (b)(1) 
to  read  as  follows: 

§  1 07.1 1 50    Maximum  amount  of  Leverage 
for  a  Section  301(c)  LloenM*. 

(a)  Maximum  amount  of  Leverage. 

(1)  Amounts  before  indexing.  If  you 
are  a  Section  301(c)  Licensee,  the 
following  table  shows  the  maximum  - 
amount  of  Leverage  you  may  have 
outstanding  at  any  time,  subject  to  the 
indexing  adjustment  set  forth  in 
paragraph  (a)(2)  of  this  section: 


If  your  Leverageable  Capital  is: 


Then  your  maximum  Leverage  is: 


(1)  Not  over  $17,100,000 

(2)  Over  $17,100,000  but  not  over  $34,100,000 

(3)  Over  $34,100,000  but  not  over  $51,300,000 

(4)  Over  $51,300,000 


300  percent  of  Leverageable  Capital 
$51,300,000   +   [2   X   (Leverageable   Capital 

-$17,100,000)1 
$85,300,000    -f    (Leverageable    Capital     - 

$34,100,000) 
$102,500,000 
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(2)  Indexing  of  maximum  amount  of 
Leverage.  SBA  will  adjust  the  amounts 
in  paragraph  (a)  of  this  section  annually 
to  reflect  increases  through  September 
in  the  Consumer  Price  Index  published 
by  the  Bureau  of  Labor  Statistics.  SBA 
will  publish  the  indexed  maximum 
Leverage  amounts  each  year  in  a  Notice 
in  the  Federal  Register. 

(b)  Exceptions  to  maximum  Leverage 
provisions — (1)  Licensees  under 
Common  Control.  Two  or  more 
Licensees  imder  Common  Control  may 
have  aggregate  outstanding  Leverage 
over  $102,500,000  (subject  to  indexing 
as  set  forth  in  paragraph  (a){2>  of  this 
section)  only  if  SBA  gives  them 
permission  to  do  so.  *  *  * 

*  «        *        *        • 

14.  Revise  §  107.1220  to  read  as 
follows: 

{107.1220    RaqulmnentforUcenMeto 
HI*  quarterly  flnancM  statements. 

As  long  as  any  part  of  SBA's  Leverage 
commitment  is  outstanding,  you  must 
give  SBA  a  Financial  Statement  on  SBA 
Form  468  (Short  Form)  as  of  the  close 
of  each  quarter  of  your  fiscal  year  (other 
than  the  foiirth  quarter,  which  is 
covered  by  your  annual  filing  of  Form 
468  under  §  107.630(a)).  You  must  file 
this  form  within  30  days  after  the  close 
of  the  quarter.  You  will  not  be  eligible 
for  a  draw  if  you  are  not  in  compliance 
with  this  §107.1220. 

15.  In  §  107.1230(d)  revise  paragraph 
(dKD.  redesignate  paragraphs  (d)(2)  and 
(d)(3)  as  paragraphs  (d)(3)  and  (d)(4). 
add  a  new  paragraph  (d)(2),  and  revise 
the  first  sentence  of  redesignated 
paragraph  (d)(4)  to  read  as  follows: 

{107.1230    Draw-downs  by  Ucensee  under 
SaA's  Leveregs  comnMtment 

*  *        •        *        * 

(d)  Procedures  for  funding  draws. 

*  *  * 

(1)  A  statement  certifying  that  there 
has  been  no  material  adverse  change  in 
your  financial  condition  since  your  last 
filing  of  SBA  Form  468  (see  also 
§  107.1220  for  SBA  Form  468  filing 
reqiiirements). 

(2)  If  your  request  is  submitted  more 
than  30  days  following  the  end  of  your 
fiscal  year,  but  before  you  have 
submitted  your  annual  filing  of  SBA 
Form  468  (Long  Form)  in  accordance 
with  §  107.630(a),  a  preliminary 
imaudited  annual  finemcial  statement  on 
SBA  Form  468  (Short  Form). 
***** 

(4)  A  statement  that  the  proceeds  are 
needed  to  fund  one  or  more  particular 
Small  Businesses  or  to  provide  liquidity 
for  your  operations.  *  *  * 


16.  hi  §  107.1550  revise  the  first 
sentence  of  the  introductory  text, 
paragraph  (b)(1)  and  paragraph  (d),  and 
add  a  new  paragraph  (e)  to  read  as 
follows: 

{107.1550    Dtotrlbuttons  by  Ucensse 
psrmMsd  "tax  Distribiitlons"  to  private 
invsslors  and  SBA. 

If  you  have  outstanding  Participating 
Seciirities  or  Earmarked  Assets,  and  you 
are  a  limited  partnership,  "S 
Corporation",  or  equivalent  pass- 
through  entity  for  tax  purposes,  you 
may  make  "tax  Distributions"  to  your 
investors  in  accordance  with  this 
§  107.1550,  whether  or  not  they  have  an 
actual  tax  liability.  *  •  * 
***** 

(b)  How  to  compute  the  Maximum 

Tax  Liability.  (1)  You  may  compute  your 

Maximum  Tax  Liability  for  a  full  fiscal 

year  or  for  any  calendar  quarter.  Use  the 

following  formula: 

M  =  (TOI X  HRO)  +  (TCG  X  HRC) 

where: 

M  =  Maximimi  Tax  Liability 

TOI  =  Net  ordinary  income  allocated  to 
your  partners  or  other  owners  for 
Federal  income  tax  purposes  for  the 
fiscal  year  or  calendar  quarter  for 
which  the  Distribution  is  being 
made,  excluding  Prioritized 
Payments  allocated  to  SBA. 

HRO  =  The  highest  combined  marginal 
Federal  and  State  income  tax  rate 
for  corporations  or  individuals  on 
ordinary  income,  determined  in 
accordance  with  paragraphs  (bH2) 
through  (b)(4)  of  this  section. 

TCG  s  Net  capital  gains  allocated  to 
your  partners  or  other  owners  for 
Federal  income  tax  purposes  for  the 
fiscal  year  or  calendar  quarter  for 
which  the  Distribution  is  being 
made,  excluding  Prioritized 
Payments  allocated  to  SBA. 

HRC  =  The  highest  combined  marginal 
Federal  and  State  income  tax  rate 
for  corporations  or  individuals  on 
capital  gains,  determined  in 
accordance  with  paragraphs  (b)(2) 
through  (b)(4)  of  this  section. 
***** 

(d)  Paying  a  tax  Distribution.  You  may 
make  an  annual  tax  Distribution  on  the 
first  or  second  Pajrment  Date  following 
the  end  of  your  fiscal  year.  You  may 
make  a  quarterly  tax  Distribution  on  the 
first  Payment  Date  following  the  end  of 
the  calendar  quarter  for  which  the 
Distribution  is  being  made.  See  also 

§  107.1575(a). 

(e)  Excess  tax  Distributions.  (1)  As  of 
the  end  of  your  fiscal  year,  you  must 
determine  whether  you  made  any  excess 
tax  Distributions  for  the  year  in 
accordance  with  paragraph  (e)(2)  of  this 


section.  Any  tax  Distributions  that  you 
make  for  a  subsequent  period  must  be 
reduced  by  the  excess  amoimt 
distributed. 

(2)  Determine  your  excess  tax 
Distributions  by  adding  together  all  your 
quarterly  tax  Distributions  for  the  year 
(ignoring  any  required  reductions  for 
excess  tax  Distributions  made  in  prior 
years),  and  subtracting  the  maximum 
tax  Distribution  that  you  would  have 
been  permitted  to  make  based  upon  a 
single  computation  performed  for  the 
entire  fiscal  year.  The  result,  if  greater 
than  zero,  is  your  excess  tax 
Distribution  for  the  year. 

17.  In  §  107.1575,  revise  paragraphs 
(a)(1)  and  (b)(2)  and  add  a  new 
paragraph  (a)(4)  to  read  as  follows: 

{107.1575    Dtstrtbutions  on  ottter  than 
Payment  Dalas. 

(a)  Permitted  Distributions  on  other 
than  Payment  Dates.  *  *  * 

(1)  Required  annual  Distributions 
under  §  107.1540(a)(1).  annual 
Distributions  under  §  107.1550.  and  any 
Distributions  under  §  107.1560  must  be 
made  no  later  than  the  second  Payment 
Date  following  the  end  of  your  fiscal 
year. 

***** 

(4)  Quarterly  Distributions  imder 
§  107.1550  must  be  made  no  earlier  than 
the  last  day  of  the  calendar  quarter  for 
which  the  Distribution  is  being  made 
and  no  later  than  the  first  Payment  Date 
following  the  end  of  such  calendar 
quarter. 

(b)  Conditions  for  making  a 
Distribution. 
***** 

(2)  The  ending  date  of  the  period  for 
which  you  compute  your  Earmarked 
Profits,  Prioritized  Payments, 
Adjiistments,  Charges,  Profit 
Participation,  Retained  Earnings 
Available  for  Distribution,  liquidity 
ratio.  Capital  Impairment,  and  any  other 
applicable  computations  required  under 
§§  107.1500  through  107.1570.  m»ist  be: 

(i)  The  distribution  date,  or 
(ii)  If  yoiu  Distribution  includes 
annual  Distributions  imder 
§§  107.1540(a)(1),  107.1550  and/or 
107.1560.  your  most  recent  fiscal  year 

end; 

***** 

18.  In  §  107.1580,  redesignate 
paragraphs  (a)(1)  through  (a)(4)  as 
paragraphs  (a)(2)  through  (a)(5),  add  a 
new  paragraph  (a)(1)  and  revise 
paragraph  (b)(2)  to  read  as  follows: 

{107.1580    Special  rules  for  In-Kind 
Distributions  by  Licensees. 

(a)  In-Kind  Distributions  while 
Licensee  has  outstanding  Participating 
Securities.  *  •  * 
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(1)  You  must  obtain  SBA's  written 
approval  before  the  distribution  date. 

(2)  You  may  distribute  only 
Distributable  Securities. 

*        *        •        •        * 

(5)  You  must  deposit  SBA's  share  of 
securities  being  distributed  with  a 
disposition  agent  designated  by  SBA.  As 
an  alternative,  if  you  agree,  SBA  may 
direct  you  to  dispose  of  its  shares.  In 
this  case,  you  must  promptly  remit  the 
proceeds  to  SBA. 
***** 

(b)  In-Kind  Distributions  after 
Licensee  has  redeemed  all  Participating 
Securities.  *  *  * 
***** 

(2)  You  must  obtain  SBA's  prior 
written  approval  of  any  In-Kind 
Distribution  of  Earmarked  Assets  that 
are  not  Distributable  Securities, 
specifically  including  approval  of  the 
valuation  of  the  assets. 

Dated:  March  31. 1999. 
Aida  Alvarez, 
Administrator. 

(FR  Doc.  99-9265  Filed  4-13-99;  8:45  am] 
BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-122-AD] 

RIN  2120-AA64 

Airworttiiness  Directives;  Pilatus 
Aircraft  Ltd.  Models  PC-12  and  PC-12/ 
45  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
98-13-08,  which  currently  requires 
replacing  and  re-routing  the  power 
return  cables  on  the  starter  generator 
and  the  generator  2  on  certain  Pilatus 
Aircraft  Ltd.  (Pilatus)  Models  PC-12  and 
PC-12/45  airplanes.  AD  98-13-08  also 
requires  inserting  a  temporary  revision 
to  the  pilot  operating  handbook  (POH), 
and  installing  a  placard  near  the 
standby  magnetic  compass.  The 
proposed  AD  would  retain  the  actions 
currently  required  by  AD  98-13-08  on 
all  airplanes  affected  by  that  AD,  and 
would  require  replacing  the  temporary 
revision  to  the  POH  and  the  placard 
near  the  standby  magnetic  compass  with 
an  improved  procedural  POH  revision 
and  placard.  The  proposed  AD  would 


also  require  the  placard  and  the 
temporary  revision  to  the  POH  for 
additional  serial  niunber  Models  PC-12 
and  PC-12/45  airplanes;  and  would 
require  accomplishing  improved 
Standby  Magnetic  Compass  Swing 
procedures  and  incorporating  a 
temporary  revision  to  the  maintenance 
manual  on  all  of  the  affected  airplanes. 
The  proposed  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Switzerland. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  directional 
deviation  on  the  standby  magnetic 
compass  caused  by  modifications  made 
to  the  airplane  since  manufacture, 
which  could  result  in  flight-path 
deviation  during  critical  phases  of 
flight. 

DATES:  Comments  must  be  received  on 
or  before  May  19,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE- 
122-AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missoiui  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 
Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  ft-om 
Pilatus  Aircraft  Ltd.,  Marketing  Support 
Department,  CH-6370  Stans, 
Switzerland;  telephone:  +41  41-6196 
233;  facsimile:  +41  41-6103  351.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Roman  T.  Gabrys,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6934; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  conunents 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 


the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-122-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-CE-122-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missoari 
64106. 

Discussion 

AD  98-13-08,  Amendment  39-10596 
(63  FR  32975,  June  17,  1998),  currently 
requires  the  following  on  certain  Pilatus 
Models  PC-12  and  PC-12/45  airplanes 
(serial  numbers  101  through  147): 

— Replacing  and  re-routing  the  power 
return  cables  on  the  starter  generator 
and  generator  2; 

— Inserting  a  temporary  revision  to  the 
POH;  and 

— Installing  a  placard  near  the  standby 
magnetic  compass,  using  at  least  Vs- 
inch  letters,  with  the  following  words: 

"STANDBY  COMPASS  FOR  CORRECT 
READING  CHECK:  WINDSHIELD  DE- 
ICE  LH  &  RH  HEAVY  &  COOLING 
SYSTEM  OFF." 

Accomplishment  of  the  actions  of  98- 
13-08  is  required  in  accordance  with 
Pilatus  PC  Xn  Service  Bulletin  No.  24- 
002,  Rev.  No.  1,  dated  September  20, 
1996. 

Actions  Since  Issuance  of  Previous  Rule 

The  Federal  Office  for  Civil  Aviation 
(FOCA),  which  is  the  airworthiness 
authority  for  Switzerland,  recently 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Pilatus 
Model  PC-12  and  PC-12/45  airplanes. 
The  FOCA  advises  that  the  changes 
made  to  the  systems  diuing  the 
accomplishment  of  AD  98-13-08,  along 
with  other  system  modifications 
incorporated  during  the  service  life  of 
the  affected  aircraft,  have  made  certain 
revisions  to  the  standby  magnetic 
compass  swing  procedures  necessary. 


Federal  Register / Vol.  64,  No.  71 /Wednesday.  April  14,  1999 /Proposed  Rules 


18383 


These  changes,  if  not  incorporated  in 
a  timely  manner,  could  result  in  a 
deviation  of  the  airplane  flight  path 
during  critical  phases  of  fli^t. 

Relevant  Service  Information 

Pilatus  has  issued  Service  Bulletin  No. 

34-006,  dated  September  3, 1998,  which 

specifies: 

— Accomplishing  the  compass  swing 
procedures  of  the  standby  magnetic 
compass  in  accordance  with  PC-12 
Maintenance  Manual  Temporary 
Revision  No.  34-03,  dated  July  16, 
1998; 

— hicorporating  PC-12  Pilot's  Operating 
Handbook,  Pilatus  Report  No.  01973- 
001,  Temporary  Revision,  Standby 
Compass,  dated  July  16, 1998;  and 

— Installing  a  revised  placard  near  the 
standby  magnetic  compass. 
The  FOCA  classified  this  service 

information  as  mandatory  and  issued 

Swiss  AD  HB-98-426.  dated  November 

6, 1998,  in  order  to  assure  the  continued 

airworthiness  of  these  airplanes  in 

Switzerland. 

The  FAA's  Determination 

These  airplane  models  are 
manufactiu-ed  in  Switzerland  and  are 
type  certificated  for  operation  in  the 
United  States  imder  the  provisions  of 
section  2 1 .  29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  FOCA  has 
kept  the  FAA  informed  of  the  situation 
described  above. 

The  FAA  has  examined  the  findings 
of  the  FOCA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of -the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Pilatus  Models  PC-12 
and  PC-12/45  airplanes  of  the  same 
type  design  registered  for  operation  in 
the  United  States,  the  FAA  is  proposing 
AD  action  to  supersede  AD  98-13-08. 
The  proposed  AD  would  retain  the 
actions  currently  required  by  AD  98- 
13-08  on  all  airplanes  affected  by  that 
AD  (manufacturer  serial  numbers  101 
through  147),  and  would  require 
replacing  the  temporary  revision  to  the 
POH  and  the  placard  near  the  standby 
magnetic  compass  with  an  improved 
procedural  POH  revision  and  placard. 
The  proposed  AD  would  also  require 
the  placard  and  the  temporary  revision 


to  the  POH  for  additional  serial  number 
Models  PC-12  and  PC-12/45  airplanes; 
and  would  require  accomplishing 
improved  Standby  Magnetic  Compass 
Swing  procedvues  and  incorporating  a 
temporary  revision  to  the  maintenance 
manual  on  all  of  the  affected  airplanes. 
The  placard  will  incorporate  the 
following  language: 

STANDBY  COMPASS 

FOR  CORRECT  READING  SWITCH: 


AVIONICS  ON 

NAV  &  INSTRUMENT  UGHTING  AS 
REQUIRED 

WINDSHIELD  DE-ICE  LH  &  RH  OFF 

AUXILIARY  HEATING  SYSTEMS  OFF 

AUXIUARY  COOLING  SYSTEM  OFF 

Accomplishment  of  the  replacement 
and  re-routing  of  the  power  return 
cables  would  be  required  in  accordance 
with  Pilatus  PC  XII  Service  Bulletin  No. 
24-002,  Rev.  No.  1,  dated  September  20. 
1996. 

The  Standby  Magnetic  Compass 
Swing  procedures  would  be 
accomplished  in  accordance  with  PC-12 
Maintenance  Manual  Temporary 
Revision  No.  34-03,  dated  July  16. 1998. 
as  specified  in  Pilatus  Service  Bulletin 
No.  34-006,  dated  September  3, 1998. 

Cost  Impact 

The  FAA  estimates  that  70  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD. 

Approximately  40  of  these  airplanes 
are  affected  by  the  proposed  power 
return  cable  replacement  and  re-routing 
requirements  that  are  being  retained 
from  AD  98-13-08.  The  FAA  estimates 
that  it  would  take  approximately  12 
workhours  per  airplane  to  accomplish 
these  proposed  actions,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Pilatus  will  provide  parts  at  no 
cost  to  the  owners/operators  of  the 
affected  airplanes.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
replacement  and  re-routing 
requirements  on  U.S.  operators  is 
$28,800,  or  $720  per  airplane.  The 
proposed  AD  imposes  no  additional 
replacement  and  re-routing  cost  impact 
upon  U.S.  operators  of  the  affected 
airplanes  over  that  currently  required  by 
AD  98-13-08. 

Accomplishing  the  improved  Standby 
Magnetic  Compass  Check  Swing 
procedures  would  be  required  for 
approximately  70  airplanes  and  would 
take  approximately  3  workhours  per 
airplane  to  accomplish  at  an  average 
labor  rate  of  $60  per  hour.  Based  on 
these  figures,  the  proposed  cost  impact 
on  U.S.  operators  to  accomplish  the 


improved  Standby  Magnetic  Compass 
Check  Swing  procedures  would  be 
$12,600,  or  $180  per  airplane. 

The  proposed  POH  revision  and 
placard  requirements  would  be  required 
for  approximately  70  airplanes. 
Incorporating  the  POH  revisions  and 
fabricating  and  installing  a  placard  may 
be  performed  by  the  owner/operator 
holding  at  least  a  private  pilot  certificate 
as  authorized  by  section  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the 
aircraft  records  showing  compliance 
with  the  proposed  AD  in  accordance 
with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9).  The 
only  cost  impact  the  proposed  placard 
and  POH  revision  requirements  impose 
is  the  time  it  would  take  each  owner/ 
operator  of  the  affected  airplanes  to 
incorporate  this  information  into  the 
POH  and  fabricate  and  install  the 
placard. 

Regulatory  Impact 

The  regulations  proposed  herein 
woiild  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Rogatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
98-13-08.  Amendment  39-10596  (63 
FR  32975,  June  17, 1998),  and  by  adding 
a  new  AD  to  read  as  follows: 

Pilatus  Aircraft  Ltd.:  Docket  No.  98-CE-122- 
AD;  Supersedes  AD  98-13-08, 
Amendment  39-10596. 

Applicability:  Models  PC-12  and  PC-12/45 
airplanes,  serial  numbers  101  through  230), 
certiflcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  directional  deviation  on  the 
standby  magnetic  compass  caused  by 
modifications  made  to  the  airplane  since 
manufacture,  which  could  result  in  flight- 
path  deviation  during  critical  phases  of 
flight,  accomplish  the  following: 

(a)  For  airplanes  incorporating  serial 
numbers  101  through  147,  within  the  next 
100  hours  time-in-service  (TIS)  after  July  31, 
1998  (the  effective  date  of  AD  98-13-08), 
accomplish  the  following: 

(1)  Replace  the  starter  generator  cable  and 
the  generator  2  power  return  cables  with  new 
cables  of  improved  design  and  re-route  these 
cables,  in  accordance  with  the 
Accomplishment  Instructions  section  in 
Pilatus  PC  Xn  Service  Bulletin  (SB)  No.  24- 
002,  Rev.  No.  1,  dated  September  20. 1996. 

(2)  Remove  the  temporary  revision  titled 
"Electrical  Cables,"  dated  March  7, 1996, 
from  the  Pilot  Operating  Handbook  (POH) 
and  insert  a  temporary  revision  titled 

"Electrical  Cables"  Rev.  1,  dated  July  12, 
1996.  Accomplish  this  action  in  accordance 
with  the  Accomplishment  Instructions 
section  in  Pilatus  PC  XII  SB  No.  24-002,  Rev. 
No.  1,  dated  September  20, 1996. 

(b)  For  airplanes  incorporating  serial 
numbers  101  through  147,  within  the  next  50 
hours  TIS  after  the  effective  date  of  this  AD, 
replace  the  placard  installed  near  the  standby 
magnetic  compass  that  is  required  by  AO  98- 
13-08,  with  a  new  placard  that  incorporates 
the  following  words  (using  at  least  1/8-inch 
letters): 


STANDBY  COMPASS 

FOR  CORRECT  READING  SWITCH: 

AVIONICS  ON 

NAV  &  INSTRUMENT  UGHTING  AS 
REQUIRED 

WINDSHIELD  DE-ICE  LH  &  RH  OFF 

AUXIUARY  HEATING  SYSTEMS  OFF 

AUXILL\RY  COOUNG  SYSTEM  OFF 

This  placard  is  referenced  in  Pilatus  Service 
Bulletin  No.  34-006.  dated  September  3, 
1998. 

(c)  For  airplanes  incorporating  serial 
numbers  148  through  230.  within  the  next  SO 
hours  TIS  after  the  effective  date  of  this  AD. 
install  a  placard  with  the  following  words 
(using  at  least  1/8-inch  letters)  near  the 
standby  magnetic  compass: 

STANDBY  CO^tPASS 

FOR  CORRECT  READING  SWITCH: 

AVIONICS  ON 

NAV  &  INSTRUMENT  LIGHTING  AS 
REQUIRED 

WINDSHIELD  DE-ICE  LH  &  RH  OFF 

AUXIUARY  HEATING  SYSTEMS  OFF 

AUXIUARY  COOLING  SYSTEM  OFF 

This  placard  is  referenced  in  Pilatus  Service 
Bulletin  No.  34-006,  dated  September  3. 
1998. 

(d)  For  all  serial  number  airplanes,  within 
the  next  50  hours  TIS  after  the  effective  date 
of  this  AD,  accomplish  the  following: 

(1)  Insert  Pilatus  Report  No.  01973-001, 
Temporary  Revision.  Standby  Compass, 
dated  July  16, 1998,  into  the  Pilot  Operating 
Handbook  (POH). 

(2)  Accomplish  the  improved  Standby 
Magnetic  Compass  Check  Swing  procedures 
in  accordance  with  Pilatus  PC-12 
Maintenance  Manual  Temporary  Revision 
No.  34-03,  dated  July  16, 1998.  as  specified 
in  Pilatus  Service  Bulletin  No.  34-006.  dated 
September  3, 1998. 

(3)  Insert  Pilatus  PC-12  Maintenance 
Manual  Temporary  Revision  No.  34-03, 
dated  July  16,  1998,  in  chapter  34-21-00 
facing  page  502  of  the  maintenance  manual. 
Disregard  existing  pages  502  through  506. 

(e)  Accomplishment  of  the  POH  revision, 
maintenance  manual  insertions,  and  placard 
fabrication  and  installation,  as  required  by 
paragraphs  (a)(2),  (b),  (c).  (d)(1).  and  (d)(3)  of 
this  AD,  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  section  43.7  of 
the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9). 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Small  Airplane 


Directorate,  1201  Walnut,  suite  900.  Kansas 
City.  Missouri.  64106. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  98-13-08 
are  not  considered  approved  as  alternative 
methods  of  compliance  for  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(h)  Questions  or  technical  information 
related  to  the  service  information  referenced 
in  this  AD  should  be  directed  to  Pilatus 
Aircraft  Ltd.,  Customer  Liaison  Manager, 
CH-6370  Stans,  Switzerland;  telephone:  +41 
41  6196  233;  facsimile:  •t-41  41  6103  351.  This 
service  information  may  be  examined  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

(i)  This  amendment  supersedes  AD  98-13- 
08,  Amendment  39-10596. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  HB-98-426,  dated  November  6, 
1998. 

Issued  in  Kansas  City,  Missouri,  on  April 
7, 1999. 
Carolanne  L.  Cabrini, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  99-9249  Filed  4-13-99;  8:45  am) 

BILUNG  CODE  491&-1»-4> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  98-CE-1 20-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  LET 
Aeronautical  Works  Model  L33  SOLO 
Sailplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  LET 
Aeronautical  Works  (LET)  Model  L33 
SOLO  sailplanes.  The  proposed  AD 
would  require  replacing  the  madn  wing 
attachment  and  wing  spar  root  pins  and 
modifying  the  corresponding  area.  The 
proposed  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  the  Czech  Republic.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  structural 
failure  of  the  wing  attachments  caused 
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by  the  current  design  configuration, 
which  could  result  in  the  wing 
separating  from  the  sailplane  with 
consequent  loss  of  control. 
DATES:  Comments  must  be  received  on 
or  before  May  19, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-CE- 
120-AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  LET 
Aeronautical  Works,  686  04  Kimovice. 
Czech  Repubhc;  telephone:  +420  632  51 
1111;  facsimile:  +420  632  613  52.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Kiesov,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  1201 
Wabiut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone:  (816)  426-6934; 
facsimile:  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wrritten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-CE-120-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  98-CE-120-AD,  Room  1558, 
601  E.  12th  Street,  KansasCity,  Missouri 
64106. 

Discussion 

The  Civil  Aviation  Authority  of  the 
Czech  Republic  (CAA  CZ),  which  is  the 
airworthiness  authority  for  the  Czech 
Republic,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
LET  Model  L33  SOLO  sailplanes.  The 
CAA  CZ  reports  that  fatigue  damage 
could  occur  to  the  main  wing 
attachment  over  a  certain  period  of  time. 
LET  performed  fatigue  testing  that 
revealed  deterioration  and  potential 
failure  of  these  parts  around  2,000  hours 
time-in-service  (TIS). 

This  condition,  if  not  corrected  in  a 
timely  manner,  could  result  in  the  wing 
separating  fitjm  the  sailplane  with 
consequent  loss  of  control. 

Relevant  Service  Information 

LET  has  issued  Mandatory  Bulletin 
Number  L33/008a,  dated  January  20, 
1998,  which  specifies  procedures  for 
replacing  the  main  wing  attachment  and 
wing  spar  root  pins  and  modifying  the 
corresponding  area. 

The  CAA  CZ  classified  this  service 
bulletin  as  mandatory  and  issued 
Czechoslovakian  AD  CCA-T-AD-1- 
024/98,  dated  March  23, 1998,  in  order 
to  assure  the  continued  airworthiness  of 
these  sailplanes  in  the  Czech  Republic. 

The  FAA's  Determination 

This  sailplane  model  is  manufactiued 
in  the  Czech  Republic  and  is  type 
certificated  for  operation  in  the  United 
States  xmder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Piusuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  CZ 
has  kept  the  FAA  informed  of  the 
situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  CAA  CZ;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  Iseen 
identified  that  is  likely  to  exist  or 
develop  in  other  LET  Model  L33 
sailplanes  of  the  same  type  design 


registered  in  the  United  States,  the  FAA 
is  proposing  AD  action.  The  proposed 
AD  would  require  replacing  the  main 
wing  attachment  and  wing  spar  root 
pins  and  modifying  the  corresponding 
area.  Accomplishment  of  the  proposed 
AD  would  be  required  in  accordance 
with  the  service  information  referenced 
previously. 

Cost  Impact 

The  FAA  estimates  that  20  sailplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  35  workhours  per 
sailplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $900  per  sailplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $60,000,  or  $3,000  per 
sailplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

LET  Aeronautical  Works:  Docket  No.  98-CE- 
120-AD. 
Applicability:  The  following  serial 
numbers  of  Model  L33  SOLO  sailplanes, 
certificated  in  any  category: 
930101  through  930205: 
940310  through  940316; 
950405  and  950406; 
960407  and  960408;  and 
940206  through  940308; 
950318  through  950401; 
960402  through  960404; 
960410 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 

The  request  should  include  an  assessment 
of  the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  structural  failure  of  the  wing 
attachments  caused  by  the  current  design 
configuration,  which  could  result  in  the  wing 
separating  from  the  sailplane  with 
consequent  loss  of  control,  accomplish  the 
following: 

(a)  Upon  accumulating  1,500  hours  time- 
in-service  (TIS)  on  each  wing  attachment  or 
within  the  next  100  hours  TIS  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  replace  the  main  wing  attachment  and 
wing  spar  root  pins  and  modify  the 
corresponding  area.  Accomplish  these 
actions  in  accordance  with  the  WORK 
PROCEDURE  section  of  Mandatory  Bulletin 
Number  L33/008a.  dated  January  20, 1998. 

Note  2:  When  shipping  the  parts  required 
to  accomplish  the  actions  of  this  AD,  LET 
Aeronautical  Works  will  also  send  a  service 
technician  to  train  or  assist  mechanics  within 
the  geographic  locations  of  the  Model  L33 
SOLO  sailplane  owners. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  install,  on  any  of  the  affected 
sailplanes,  main  wing  attachments  or  wing 
spar  root  pins  without  accomplishing  the 
modification  specified  in  paragraph  (a)  of 
this  AD,  in  accordance  with  the  WORK 
PROCEDURE  section  of  Mandatory  Bulletin 
Number  L33/008a,  dated  January  20, 1998. 


(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  SmaH  Airplane 
Directorate. 

(e)  Questions  or  technical  information 
related  to  LET  Mandatory  Bulletin  Number 
L33/008a,  dated  January  20, 1998  should  be 
directed  LET  Aeronautical  Works,  686  04 
Kunovice,  Czech  Republic;  telephone:  +420 
632  51  11  11;  facsimile:  +420  632  613  52. 
This  service  information  may  be  examined  at 
the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Czechoslovakian  AD  CCA-T-AD-1-024/ 
98.  dated  March  23, 1998. 

Issued  in  Kansas  City,  Missouri,  on  April 
7, 1999. 

Caroianne  L.  Cabrini, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  99-9252  Filed  4-13-99;  8:45  am] 
BILLING  CODE  4910-13-l> 


DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-363-AD1 

R1N  2120-AA64 

Airworttiiness  Directives;  Boeing 
Model  767  Series  Airplanes  Powered 
by  Pratt  &  Whitney  JT9D-7R4  Series 
Turt>ofan  Engines  or  General  Electric 
CF6-80A  Series  Turtiofan  Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes.  This  proposal  would  require 
modification  of  the  engine  thrust  control 
cable  installation;  repetitive  inspections 
to  detect  certain  discrepancies  of  the 
cables,  pidleys,  pulley  brackets,  and 


cable  travel;  and  repair,  if  necessary.  For 
certain  airplanes,  this  proposal  also 
would  require  replacement  of  certain 
pulleys  with  new  pulleys,  and  re-rigging 
of  the  engine  thrust  control  cable.  This 
proposal  is  prompted  by  reports  of 
engine  thrust  control  cable  failiures.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such  failures, 
which  could  result  in  a  severe 
asymmetric  thrust  condition  during 
landing,  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
June  1.  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  98-NM- 
363-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Thorson,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1357; 
fax  (425) 227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address  . 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before  ^ 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
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concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-363-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
9ft-NM-363-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  December  1985,  the  FAA  received 
a  report  indicating  that  a  Boeing  Model 
747-100  series  airplane  had 
experienced  a  thrust  control  'B'  cable 
failive  following  application  of  reverse 
thrust  during  landing.  This  failure 
caused  engine  number  1  to  go  full 
forward  thrust  with  engine  numbers  2, 
3,  and  4  in  full  reverse  thrust.  The 
airplane  exited  the  runway  and 
eventually  slid  to  a  stop  with . 
consequent  hull  damage. 

In  December  1992,  a  broken  thrust 
control  'B'  cable  was  found  on  a  Boeing 
Model  767-200  series  airplane 
following  an  uncommanded 
acceleration  of  the  number  two  engine 
during  engine  start.  The  broken  cable 
was  located  adjacent  to  the  right-hand 
wing. 

In  April  1997,  during  a  review  of  the 
certification  plan  for  the  Boeing  Model 
757-300  series  airplane,  Boeing 
informed  the  FAA  that  the  thrust 
control  cable  installation  on  Boeing 
Model  757-200,  -200PF,  and  -200CB 
series  airplanes  equipped  with  Rolls 
Royce  engines,  and  on  Model  767  series 
airplanes  equipped  with  Pratt  & 
Whitney  Model  JT9D-7R4  series 
engines  and  General  Electric  CF&-80A 
series  turbofan  engines,  is  similar  to  the 
thrust  control  cable  installation  on  the 
Boeing  Model  747-100  series  airplane, 
and  that  a  similar  failure  could  residt  in 
subsequent  nmway  departure. 

The  FAA  has  recently  received  a 
report  of  uncommanded  advancement  of 
the  right  thrust  lever  on  a  Boeing  Model 
757-200  series  airplane  during  flight. 
SubsequenUy,  the  engine  power  began 
steadily  increasing.  In  order  to  reduce 
the  engine  power,  the  flight  crew  set  the 
lever  to  the  idle  stop  position;  however, 
the  engine  power  continued  to  increase. 
The  flight  crew  then  used  the  cut-off 
lever  to  stop  the  engine  as  it  approached 


the  maximum  speed.  After  the  airplane 
landed,  a  close  visual  inspection 
revealed  that  the  thrust  control  cable 
had  broken  due  to  continuous  chafing 
against  the  adjacent  wire  bundle  that 
supplies  power  to  the  right  window 
heater. 

In  addition,  failure  of  a  pulley  could 
result  in  insufficient  support  or 
improper  positioning  of  the  thrust 
control  cable  and  may  lead  to  cable 
chafing  on  adjacent  structure  or  airplane 
system  components  and  subsequent 
feiliue  of  the  thrust  control  cable.  Such 
failure  of  a  thrust  control  cable  could 
result  in  a  severe  asymmetric  thrust 
condition  during  landing,  and 
consequent  reduced  controllability  of 
the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-76-0010, 

Revision  1,  dated  February  20, 1992, 
which  describes  procedures  for 
replacement  of  the  two  non-metallic 
pulleys  of  the  thrust  control  cable  that 
are  located  in  the  leading  edge  of  the 
wing  adjacent  to  the  left  and  right 
engine  strut  with  aluminiun  pulleys. 
The  service  bulletin  also  describes 
procedures  for  re-rigging  of  the  thrust 
control  cable  after  replacement  of  the 
pulleys. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  and  the  repetitive 
inspection  mandated  by  this  AD,  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  engine  thrust 
control  cable  installation  and  repetitive 
inspections  to  detect  certain 
discrepancies  of  the  engine  thrust 
control  cables,  pulleys,  pidley  brackets, 
and  cable  travel;  and  repair,  if 
necessary.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  procedure  included 
in  Appendix  1  of  this  AD. 

For  certain  airplanes,  this  proposed 
AD  woiUd  require  replacement  of  the 
non-metallic  pulleys  of  the  two  thrust 
control  cables  that  are  located  in  the 
leading  edge  of  the  wing  adjacent  to  the 
left  and  right  engine  strut  with 
alimiinum  pulleys.  The  proposed  AD 
also  would  require  re-rigging  of  the 
thrust  control  cable  after  replacement  of 
the  pulleys.  These  actions  would  be 
required  to  be  accomplished  in 


accordance  with  the  service  bulletin 
described  previously. 

Justification  of  Compliance  Time 

This  proposed  AD  includes  a 
procediue  to  inspect  the  engine  thrust 
control  cables,  pulleys,  pulley  brackets, 
and  cable  travel,  which  is  similar  to  the 
inspection  for  control  cables  contained 
in  Chapter  20-20-02  of  the  Boeing  767 
Maintenance  Manual.  The  Boeing 
Maintenance  Planning  Dociunent 
recommends  that  an  inspection  of  the 
engine  thrust  control  cables  be 
conducted  in  accordance  with  Chapter 
20-20-^)2  at  every  "2C"  check.  The  FAA 
has  no  evidence  that  indicates  that  the 
Model  747,  757.  and  767  series 
airplanes  that  ex]>erienced  the  thrust 
control  cable  failures  were  not  adhering 
to  those  recommendations;  therefore, 
the  FAA  has  determined  that  the 
repetitive  inspections  of  the  thrust 
control  cables,  pulleys,  pulley  brackets, 
and  cable  travel  must  be  done  at  every 
"C"  check,  which  corresponds  with  18 
months  or  4,500  flight  hours,  whichever 
occurs  first. 

Explanation  of  Inspection  Procedure 

The  inspection  procediue  identified 
for  the  thrust  control  cables  was  derived 
fi-om  the  Boeing  747,  757,  and  767 
Maintenance  Manuals.  The  thrust 
control  cable  designs  are  similar  among 
these  airplane  models.  However,  the 
damage  tolerance  criteria  for 
replacement  of  the  thrust  control  cables 
are  more  stringent  for  Model  757  than 
for  the  Model  767.  Therefore,  in 
recognition  that  the  cable  designs  are 
similar  and  the  fact  that  there  is  no 
readily  apparent  reason  for  the 
differences  in  damage  tolerance  criteria, 
the  more  stringent  Model  757 
requirements  are  stated  in  the  thrust 
control  cable  procedure  described  in 
this  proposed  rule. 

Cost  Impact 

There  are  approximately  211 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
100  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

For  all  airplanes  (lOO  U.S. -registered 
airplanes),  it  would  take  approximately 
3  work  hours  per  airplane  to  accomplish 
the  proposed  inspection,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $18,000,  or 
$180  per  airplane,  per  inspection  cycle. 

For  airplanes  identified  in  Boeing 
Service  Bulletin  767-76-0010,  Revision 
1  (52  U.S  -registered  airplanes),  it  would 
take  approximately  9  work  hours  per 
airplane  to  accomplish  the  proposed 
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replacement  and  re-rigging,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost  $484  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  replacement  and  re-rigging 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $53,248,  or  $1,024  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


139.13    [AmendecQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  98-NM-363-AD. 

Applicability:  Model  767  series  airplanes 
powered  by  Pratt  &  Whitney  JT9D-7R4  series 
turbofan  engines  or  General  Electric  CF6- 
80A  series  turbofan  engines,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  metliod  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  shouldinclude  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  thrust  control  cable 
failure,  which  could  result  in  a  severe 
asymmetric  thrust  condition  during  landing, 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  For  all  airplanes:  Within  18  months  or 
4,500  flight  hours  after  the  effective  date  of 
this  AD,  whichever  occurs  first,  accomplish 
the  "Thrust  Control  Cable  Inspection 
Procedure"  specified  in  Appendix  1 
(including  figures  1  and  2)  of  this  AD  to 
verify  the  integrity  of  the  thrust  control 
cables.  Prior  to  further  flight,  repair  any 
discrepancy  found  in  accordance  with  the 
procedures  described  in  the  Boeing  767 
Maintenance  Manual.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  18 
months  or  4,500  flight  hours,  whichever 
occurs  first. 

Appendix  1. — ^Thrust  Control  Cable 
Inflection  Procedure 

1.  General 

A.  Use  these  procedures  to  verify  the 
integrity  of  the  thrust  control  cables.  The 
procedures  must  be  performed  along  the 
entire  cable  run  for  each  engine. 

B.  The  first  task  is  an  inspection  of  the 
control  cable.  The  second  task  is  an 
inspection  of  the  control  cable  pulley.  The 
third  task  is  an  inspection  of  the  control 
cable  pulley  bracket.  The  fourth  task  is  an 
inspection  of  control  cable  travel. 

2.  Inspection  of  the  Control  Cables 

A.  Clean  the  cables  (if  necessary)  for  the 
inspection,  in  accordance  with  767 
Maintenance  Manual  12-21—31. 

B.  Examine  the  cables: 

(1)  To  do  a  check  for  broken  wires,  rub  a 
cloth  along  the  length  of  the  cable.  The  cloth 
catches  broken  wires. 

(2)  To  aid  in  the  visual  inspection,  remove 
the  tension  and  bend  the  cable. 


Broken  wire  ends  frequently  move  apart 
from  the  cable  surface.  Use  large  bend  radius 
to  prevent  kinks. 

Note:  Wires  break  most  frequently  where 
cables  go  through  fairleads,  seals,  or  around 
drums,  quadrants,  or  pulleys.  Examine  these 
areas  carefully,  paying  close  attention  to 
cable  runs  outside  the  pressiuized  areas.  Use 
a  flashlight  and  mirror  to  aid  inspection  in 
places  that  are  difficult  to  access. 

C.  Replace  the  control  cable  when  you  find 
one  of  these  conditions: 

(1)  Two  or  more  broken  wires. 

(2)  If  one  cable  strand  has  worn  wires 
where  one  wire  cross  section  is  decreased  by 
40  percent  or  more  (see  Figure  1). 

(3)  For  cables  not  in  the  pressurized  area, 
replace  a  worn  cable  where  you  caimot 
identify  the  wire  strands  on  the  worn  side. 

(4)  A  broken  wire  in  the  area  that  goes  over 
a  pulley,  through  a  pressure  seal,  or  through 
a  fairlead. 

Note:  A  cable  assembly  can  have  one 
broken  wire  if  the  broken  wire  is  in  a  straight 
part  of  the  cable  assembly.  The  broken  wire 
must  not  go  over  a  pulley  or  through  a 
pressure  seal  or  fairlead.  The  cable  must 
comply  with  the  other  specifications  of  this 
section. 

(5)  A  nick  or  cut. 

(6)  Rust  or  corrosion. 

D.  Lubricate  the  cable  (if  you  removed  the 
lubricant),  in  accordance  with  767 
Maintenance  Manual  12-21-31. 

Note:  Do  not  apply  grease  or  corrosion 
preventative  agents  on  corrosion  resistant 
cables  (CRES)  because  accumulation  of  grit 
increases  the  wear  rate  on  CRES  cables.  CRES 
cables  should  not  be  lubricated. 

3.  Inspection  of  the  Control  Cable  Pulley 

A.  Visually  examine  the  pulleys  for 
roughness,  sharp  edges,  and  unwanted 
material  in  the  grooves. 

B.  Visually  examine  the  pulley  wear 
pattern  (see  Figure  2). 

C.  Do  these  steps  at  the  same  time  to 
examine  the  pulley  for  wobble: 

(1)  Push  on  the  side  of  the  pulley  at  the 
outer  edge  with  a  2-pound  force, 
perpendicular  to  control  cable  travel. 

(2)  Make  sure  the  movement  of  the  outer 
edge  is  no  more  than: 

(a)  0.10  inch  for  8-inch  diameter  pulleys 

(b)  0.09  inch  for  6-inch  diameter  pulleys 

(c)  0.08  inch  for  5-inch  diameter  pulleys 

(d)  0.07  inch  for  4-inch  diameter  pulleys 

(e)  0.06  inch  for  3-inch  diameter  pulleys 

D.  Make  sure  the  pulley  bearings  have 
lubrication  and  turn  smoothly. 

E.  Examine  the  pulley  bolts  for  wear. 

F.  Replace  the  pulley  when  you  find  one 
of  these  conditions: 

(1)  An  unusual  pulley  wear  pattern. 

(2)  Too  much  pulley  wobble. 

(3)  The  pulley  does  not  turn  freely  and 
smoothly. 

4.  Inspection  of  the  Control  Cable  Pulley 
Bracket 

A.  Examine  the  brackets  and  the  support 
structure  for  cracks  or  other  damage. 

B.  Replace  or  repair  all  brackets  or 
structure  that  have  damage. 
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5.  Inspection  of  the  CaUe  Travel 

A.  Make  sure  the  cable  guides  and  fairleads 
have  no  worn  or  broken  parts  and  that  the 
parts  are  aligned,  clean,  and  attached 
correctly. 

B.  Make  sure  the  deflection  angle  at  each 
fairlead  is  not  more  than  3  degrees. 


C.  Visually  examine  the  cable  runs  for 
incorrect  routing  or  twists  in  the  cable. 

D.  The  minimum  clearance  between  the 
cable  and  the  adjacent  structure  shall  be  0.20 
inches.  At  pulley  bracket  locations,  the 
minimum  clearance  is  0.10  inches  for  a  10 
inch  distance,  beginning  at  the  cable 


breakpoint  and  extending  along  the  cable  run 
in  both  directions. 

E.  Make  sure  the  cable  moves  freely 
through  its  full  travel,  and  does  not  contact 
structure,  wire  bundles,  or  tubing. 

MUMQ  CODE  4ei*-1>-* 


18390 
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Figure  1 
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Figure  2 
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(b)  For  airplanes  identified  in  Boeing 
Service  Bulletin  767-76-0010,  Revision  1, 
dated  February  20, 1992:  Within  18  months 
or  4,500  flight  hours  after  the  effective  date 
of  this  AD,  whichever  occurs  first,  replace 
the  two  non-metallic  pulleys  of  the  thrust 
control  cable  that  are  located  in  the  leading 
edge  of  the  wing  adjacent  to  the  left  and  right 
engine  strut  with  aluminum  pulleys:  and  re- 
rig  the  thrust  control  cables;  in  accordance 
with  the  service  bulletin. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  fiight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  April  7, 
1999. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  99-9254  Filed  4-13-99:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AAL-26] 

RIN  212a-AA66 

Proposed  Modification  and  Revocation 
of  Federal  Airways;  AK 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to 
modify  five  jet  routes,  three  Very  High 
Frequency  Omnidirectional  Range 
(VOR)  Federal  airways,  and  one  colored 
Federal  airway,  and  to  revoke  one  jet 
route,  located  in  the  State  of  Alaska 
(AK).  The  FAA  is  proposing  this  action 
for  the  following  reasons:  to  realign  the 
North  Pacific  (NOPAC)  Air  Traffic 
Service  (ATS)  route  structure;  to  reflect 
the  ADAK  Nondirectional  Radio  Beacon 
(NDB),  AK,  decommissioning  from  the 
National  Airspace  System  (NAS);  and  to 
resolve  an  aeronautical  charting 
discrepancy.  Further,  this  action  would 


improve  the  management  of  air  traffic 
operations  in  the  State  of  Alaska  and 
enhance  safety. 

DATES:  Comments  must  be  received  on 
or  before  May  26,  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AAL-500,  Docket  No. 
98-AAL-26,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
#14,  Anchorage,  AK  99533. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  915,  800  Independence 
Avenue,  SW.,  Washington  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  White,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviroimiental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  98- 
AAL-26."  The  postcard  will  be  date/ 
time  stamped  and  retiimed  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 


personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Air  Traffic  Airspace  Management, 
ATA-400,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-8783. 
Communications  must  identify  the 
notice  number  of  the  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  call  the 
FAA's  Office  of  Rulemaking,  (202)  267- 
9677  for  a  copy  of  Advisory  Circular  No. 
11-2 A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

An  electronic  copy  of  this  docimient 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://wrww.faa.gov  or  the 
Federal  Register's  web  page  at  http:// 
www.access.gpo.gov/nara/  index.html 
for  access  to  recently  published 
rulemaking  documents. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  14  CFR  part  71  (part  71)  to  modify 
five  jet  routes,  three  VOR  Federal 
airways,  and  one  colored  Federal 
airway,  and  to  revoke  one  jet  route. 

Specifically,  jet  routes  J-111,  J-115,  J- 
127,  J-501,  J-511,  VOR  Federal  airways 
V-319,  V-453,  V-456,  and  Colored 
Federal  airway  Green-8  would  be 
modified,  and  J-814R  would  be 
revoked.  The  FAA  is  proposing  this 
action  for  the  following  reasons: 

Segments  of  J-111  from  Anchorage  to 
Middleton  Island  to  the  noncompulsory 
reporting  point  SNOUT  overlap  existing 
J-804R  segments  and  are  not  used. 

J-115  and  Colored  Federal  airway 
Green-8  use  ADAK  NDB  which  will  be 
decommissioned.  The  new  NDB  on 
ADAK  Island  will  be  named  Mount 
Moffett  NDB. 

J-127,  J-501,  J-511,  and  J-814R 
terminate  at  AUGIN,  MIXER,  ENCOR, 
and  PANTT  fixes  which  were  once  part 
of  the  NOPAC  ATS  route  structure  and 
these  fixes  are  no  longer  required  for 
ATC  purposes.  As  a  result,  the  FAA  is 
proposing  to  revise  J-127,  J-501,  and  J- 
511  to  reflect  this  change  in  route 
structure,  and  to  revoke  J-814R  as  this 
route  is  no  longer  needed  for  ATC 
purposes. 
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V-319,  and  V-453  are  being  amended 
by  adding  non-part  95  segments  which 
provide  continuity  and  make  it  easier 
for  the  pilot  to  plan  the  flight  and  file 
the  flight  plan.  The  conversion  of  these 
non-part  95  segments  would  change 
uncharted  nonregulatory  route  segments 
to  VOR  Federal  Airway  segments,  thus 
adding  to  the  instrument  flight  rules 
(IFR)  airway  and  route  infrastructure  in 
Alaska.  Also,  pilots  would  be  provided 
with  minimum  en  route  altitudes  and 
minimum  obstruction  clearance 
altitudes  information  along  the  new 
route  segments,  thereby  enhancing 
safety. 

V-456  would  be  amended  to  correct 
a  discrepancy  with  the  victor  airway 
and  how  it  is  depicted  on  the  IFR 
Eiut)ute  L-3/L-4  Low  Altitude — Alaska 
Chart  and  the  Kodiak  Aeronautical 
Sectional  Chart.  The  outbound  radial 
from  King  Salmon  is  032°  on  the 
sectional  chart  and  033°  on  the  enroute 
chart.  The  current  legal  description  for 
V-456  includes  an  intersection  (King 
Salmon  053°  and  Kenai  239°)  which 
needs  to  be  removed.  This  action  would 
make  the  route  segment  a  straight  line 
and  would  not  affect  the  fixes  STREW, 
BITOP,  or  COPPS  on  V-456. 

Jet  routes,  green  Federal  airways,  and 
Alaskan  VOR  Federal  airways  are 
published  in  paragraph  2004,  paragraph 
6009(a),  and  paragraph  6010(b), 
respectively,  of  FAA  Order  7400.9F 
dated  September  10. 1998,  and  effective 
September  16, 1998,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes,  green  Federal 
airway,  and  Alaskan  VOR  Federal 
airways  listed  in  this  dociunent  would 
be  published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  proposed  action: 

(1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

(2)  is  not  a  "significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  IncOTporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854.  24  PR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Anwnded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 

Paragraph  2004— Jet  Routes 
***** 

J-111    (Revised] 

From-Nome,  AK,  via  Unalakleet,  AK; 
McGrath,  AK;  Anchorage,  AK. 


J-115    [Revised] 

From  Shemya.  AK,  NDB;  Mount  Moffett, 
AK,  NDB;  Dutch  Harbor,  AK,  NDB;  Cold  Bay. 
AK;  King  Salmon,  AK;  INT  King  Salmon  053° 
and  Kenai,  AK,  239°  radials;  Kenai: 
Anchorage,  AK;  Fairbanks,  AK;  Chandalar, 
AK,  NDB;  to  Deadhorse,  AK. 


J-127    [Revised] 

From  King  Salmon,  AK;  to  INT  King 
Salmon  042°  and  Anchorage,  AK,  246° 
radials. 


J-501    [Revised] 

From  San  Marcus.  CA,  via  Big  Sxit,  CA; 
Point  Reyes,  CA,  via  Rogue  Valley,  OR; 
Hoquiam,  WA;  INT  Hoquiam  354°  and 
Tatoosh,  WA,  162°  radials;  Tatoosh;  Cape 
Scott,  BC,  Canada,  NDB;  Sandspit,  BC, 
Canada;  Biorka  Island,  AK;  Yakutat,  AK; 
Johnstone  Point,  AK;  Anchorage,  AK; 
Sparrevohn,  AK;  Bethel,  AK;  excluding  the 
airspace  within  Canada. 
***** 

1-511    (Revised] 

From  Dillingham,  AK;  Anchorage,  AK;  Big 
Lake,  AK;  Gulkana,  AK;  to  Burwash  Landing, 
YT,  Canada,  NDB,  excluding  the  portion 
which  lies  over  Canadian  territory. 


I-814R    [Revoked] 


Paragraph  6009(a) — Green  Federal  Airways 


Green-8    [Revised] 

From  Shemya,  AK,  NDB;  20  ACL,  Mount 
Moffet,  NDB,  AK;  20  AGL.  Dutch  Harbor,  AK, 
NDB;  20  AGL,  INT  Dutch  Harbor  NDB  041° 
and  Elfee,  AK,  NDB  253°  bearings;  20  AGL, 
Elfee  NDB;  20  AGL  Saldo,  AK,  NDB;  INT 
Saldo  NDB  054°  and  Kachemak,  AK,  NDB 
269°  bearings;  to  Kachemak  NDB.  From 
Campbell  Lake,  AK,  NDB;  Glenallen.  AK, 
NDB;  INT  Glenallen  NDB  052°  and  Nabesna, 
AK  NDB  252°  bearings;  Nabesna  NDB. 


Paragraph  6010(b)— Alaskan  VOR  Federal 

Airways 

•  *  •  *  • 

V-319    [Revised] 

From  Yakutat,  AK,  via  Johnstone  Point, 
AK;  INT  Johnstone  Point  286°  and 
Anchorage,  AK,  117°  radials;  Anchorage; 
Sparrevohn,  AK;  Bethel,  AK;  Hooper  Bay, 
AK;  Nanwak,  AK,  NDB;  to  Kipnuk,  AK. 

V-453    [Revised] 

From  King  Salmon,  AK;  Dillingham,  AK; 
INT  Dillingham,  AK  308°  and  Bethel,  AK 
143°  radials;  Bethel,  AK;  to  Unalakleet,  AK. 


V-456    [Revised] 

From  Cold  Bay,  AK;  King  Salmon,  AK; 
Kenai,  AK;  Anchorage,  AK;  Big  Lake,  AK; 
Gulkana,  AK;  to  Northway,  AK. 
***** 

Issued  in  Washington,  DC,  April  6. 1999. 
Reginald  C.  Matthews, 

Acting  Program  Director  for  Air  Traffic 

Airspace  Management. 

[FR  Doc.  99-9298  Filed  4-13-99;  8:45  am] 

BILUNG  COOE  4S10-13-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-41261;  File  No.  S7-5-99] 
RIN  3235-AH40 

Publication  or  Submission  of 
Quotations  Without  Specified 
Information 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Reproposed  rule;  extension  of 

comment  period. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  extending  the  comment 
period  for  a  release  reproposing 
amendments  to  Rule  15c2-ll  under  the 
Securities  Exchange  Act  of  1934 
(Release  No,  34-41110)  which  was 
published  in  the  Federal  Register  on 
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March  8.  1999  (64  FR  11124).  Rule 
15c2-ll  governs  the  publication  of 
quotations  for  securities  in  a  quotation 
medium  other  than  a  national  securities 
exchange  or  Nasdaq.  The  conunent 
period  for  Release  No.  34-41110  is 
being  extended  to  May  8. 1999. 

DATES:  Comments  must  be  received  on 
or  before  May  8, 1999. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW. 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-5-99.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Conmiission's  Public 
Reference  Room.  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Electronically 
submitted  comment  letters  will  be 
posted  on  the  Conmiission's  Internet 
website  (http://www.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  Any 

of  the  following  attorneys  in  the 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.  Washington,  DC 
20549-1001.  at  (202)  942-0772:  James 
A.  Brigagliano,  Florence  E.  Harmon, 
Jerome  J.  Roche,  or  Thomas  D.  Eidt. 

SUPPLEMENTARY  INFORMATION:  On 
February  25.  1999.  the  Commission 
issued  Release  No.  34-41110  soliciting 
comment  on  reproposed  amendments  to 
Rule  15c2-ll.  Rule  15c2-ll  governs  the 
publication  of  quotations  for  securities 
in  a  quotation  medium  other  than  a 
national  securities  exchange  or  Nasdaq. 
The  Commission  originally  requested 
that  comments  on  this  reproposal  be 
received  by  April  7, 1999.  The 
Conmilssion  has  recently  received 
several  requests  to  extend  the  comment 
period  and  believes  that  extending  the 
comment  period  is  appropriate  in  order 
to  give  the  public  additional  time  to 
comment  on  the  matters  addressed  by 
the  release.  Therefore,  the  Commission 
is  extending  the  comment  period  to  May 
8, 1999,  for  Release  No.  34-41110 
(Publication  or  Submission  of 
Quotations  Without  Specified 
Information). 

Dated:  April  8, 1999. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  99-9242  Filed  4-13-99;  8:45  am] 

BILLING  CODE  M1(M>1-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  648 


P.D.  040599D] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Applications  for  Exempted 
Fishing  Permits  (EFPs) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notification  of  experimental 
fishery  proposals;  request  for  comments. 

SUMMARY:  NMFS  annoimces  that  the 
Regional  Administrator,  Northeast 
Region,  NMFS  (Regional  Administrator), 
is  considering  approval  of  the  Gulf  of 
Maine  Separator  Trawl  Whiting  Fishery 
(Separator  Trawl  Fishery)  and  proposed 
supplemental  gear  testing  experiment  to 
enable  vessels  to  conduct  operations 
otherwise  restricted  by  regulations 
governing  the  Northeastern  Multispecies 
Fishery.  The  experimental  fisheries 
would  allow  commercial  vessels  to  fish 
for,  retain,  and  land  silver  hake 
(whiting)  with  mesh  smaller  than 
currently  allowed  in  a  portion  of  the 
Gulf  of  Maine/Georges  Bank  Regulated 
Mesh  Area.  These  experiments  would 
continue  investigations  designed  to 
demonstrate  the  effectiveness  of  a 
bycatch  reduction  device  (separator 
grate)  assembled  on  small-mesh  silver 
hake  (whiting)  trawls.  It  is  anticipated 
that  participation  level  would  be 
dictated  by  two  interrelated  factors: 
Market  value  of  whiting  at  the  dock  and 
the  availability  of  the  whiting  at  sea. 
Approximately  60  vessels  were 
authorized  to  participate  in  last  year's 
experiment  fi-om  July  1  -  November  30, 
1998,  although  enrollment  periods 
fluctuated  due  to  the  factors  identified 
here.  Regulations  implementing  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
require  publication  of  this  notification 
to  provide  interested  parties  the 
opportunity  to  comment  on  the 
proposed  experimental  fisheries. 

DATES:  Comments  on  this  notice  must  be 
received  by  April  29, 1999. 

ADDRESSES:  Comments  should  be  sent  to 
Jon  Rittgers,  Acting  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  on  the 
outside  of  the  envelope  "Comments  on 
Proposed  Experimental  Fisheries." 


FOR  FURTHER  INFORMATION  CONTACT: 

Bonnie  VanPelt,  Fishery  Management 
Specialist,  978-281-9244. 
SUPPLEMENTARY  INFORMATION:  The  Maine 
Department  of  Marine  Resources 
(MEDMR)  submitted  an  application  to 
continue  the  experimental  whiting 
separator  trawl  fishery  (Separator  Trawl 
Fishery)  in  the  Small  Mesh  Northern 
Shrimp  Area,  a  portion  of  the  Gulf  of 
Maine/Georges  Bank  Regulated  Mesh 
Area.  This  will  provide  an  additional 
opportunity  to  collect  information  on 
the  effectiveness  of  the  separator  grate 
in  an  effort  to  show  that  the  separator 
trawl  fishery  could  be  a  low  bycatch 
fishery.  Although  this  would  be  the  fifth 
consecutive  year  of  the  experiment,  data 
firom  previous  years  are  sparse  and 
inclusive,  due  in  part  to  the  fact  that  the 
whiting  failed  to  school  in  the 
experimental  fishery  areas  and  market 
value  of  whiting  declined.  As  a  result, 
there  was  limited  activity  in  the 
experimental  fishery  in  1998.  Therefore, 
in  order  to  gather  sufficient  data  on  the 
separator  grate's  ability  to  reduce 
bycatch  of  regulated  species  consistent 
with  the  requirement  of  an  exempted 
fishery,  as  well  as  to  determine  whether 
the  fishery  as  a  whole  can  reach  its 
economic  potential,  a  continuation  of 
the  experiment  is  necessary. 

Participants  in  the  Separator  Trawl 
Fishery  will  be  required  to  elect  either 
a  food  fishery  or  bait  fishery  component 
designation:  Food  fishery  enrollment 
includes  an  allowance  for  landing 
whiting  at  the  dock  only,  while  bait 
fishery  enrollment  allows  for  at-sea 
utilization  of  whiting  and  transfer  of 
whiting  catch  at  sea  under  a  special 
authorization.  Program  participants  may 
designate  only  one  fishery  component  at 
a  time  for  a  minimum  enrollment  of  7 
days. 

A  participants  list  will  be  compiled 
by  the  MEDMR  based  on  a  trends 
analysis  of  historical  enrollment  in 
recent  years.  Further  limitations  on 
participation  may  be  necessary 
depending  on  consistency  in  reporting 
or  logbook  compliance  issues  identified 
through  the  NMFS  review  process. 

As  part  of  the  same  request,  the 
MEDMR  also  requested  a  supplemental 
gear  testing  experiment  to  support  the 
objectives  of  the  Separator  Trawl 
Fishery.  Proposed  modifications  of  the 
current  gear  include  two  increased  bar 
spacings  on  the  separator  grate  and  two 
increased  codend  mesh  sizes  along  with 
the  addition  of  a  raised  footrope 
configuration  on  the  otter  trawl.  The 
gear  testing  experiment  may  reveal 
modifications  in  trawl  gear  and  grate 
config\iration  that  would  be  more 
effective  in  reducing  bycatch  and  more 
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selective  in  catching  the  appropriate 
sized  whiting  in  accordance  with 
whiting  resource  management  strategies. 

EFPs  would  be  issued  to  the 
participating  vessels  in  both 
experiments  in  accordance  with  the 
conditions  stated  therein,  and  will 
exempt  vessels  from  the  mesh  size, 
days-at-sea,  and  other  gear  restrictions 
of  the  Northeast  Multispecies  Fishery 
Management  Plan. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  April  8, 1999. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  99-9313  Filed  4-13-99;  8:45  am] 

BOUNG  COOE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

P.D.  033199C] 
RIN  0648-AM15 

nsherles  of  the  Gulf  of  Mexico; 
Amendment  16B  to  the  Fishery 
Management  Plan  (FMP)  for  ttie  Reef 
Rsh  Resources  of  the  Gulf  of  Mexico 
(Amendment  16B) 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  emd 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of 
Amendment  16B  to  the  FMP  for  the  reef 
fish  resources  of  the  Gulf  of  Mexico; 
request  for  comments. 

summary:  Amendment  16B  would 
authorize  size  limits  for  banded 
rudderfish,  lesser  amberjack,  cubera 
snapper,  dog  snapper,  mahogany 
snapper,  mutton  snapper,  schoolmaster, 
scamp,  gray  triggerfish,  and  hogfish; 
exclude  banded  rudderfish,  lesser 
amberjack,  dwarf  sand  perch,  sand 
perch,  and  hogfish  from  the  20-fish 
aggregate  (combined)  reef  fish  bag  limit; 
authorize  new  bag  limits  for  hogfish, 
speckled  hind,  warsaw  grouper,  and  for 
banded  rudderfish  and  lesser  amberjack 
combined;  remove  queen  triggerfish 
from  the  Reef  Fish  FMP  and  authorize 
removal  from  the  applicable  regulations; 
and  eliminate  the  distinction  between 
species  in  the  management  unit  and 
species  in  the  fishery,  but  not  included 
in  the  management  unit.  The  intended 
effect  of  Amendment  16B  is  to  conserve 
and  manage  the  reef  fish  resources  of 
the  Gvdf  of  Mexico. 


DATES:  Written  comments  must  be 
received  on  or  before  Jime  14, 1999. 

ADDRESSES:  Comments  must  be  mailed 
to  the  Southeast  Regidhal  Office,  NMFS. 
9721  Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702.  Requests  for 
copies  of  the  FMP,  which  includes  an 
Environmental  Assessment  and  a 
Regulatory  Impact  Review,  should  be 
sent  to  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council),  The 
Commons  at  Rivergate,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619-2266;  Phone:  813-228-2815; 
fax:  813-225-7015. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Roy  E.  Crabtree,  727-570-5305,  fax  727- 
570-5583. 

SUPPLEMENTARY  INFORMATION:  The 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  as  amended  by 
the  Sustainable  Fisheries  Act,  requires 
each  Regional  Fishery  Management 
Council  to  submit  any  FMP  or 
amendment  to  NMFS  for  review  and 
approval,  disapproval,  or  partial 
approval.  The  Magnuson-Stevens  Act 
also  requires  that  NMFS,  upon  receiving 
a  FMP  or  amendment,  immediately 
publish  a  document  in  the  Federal 
Register  stating  that  the  FMP  or 
amendment  is  available  for  public 
review  and  comment. 

Amendment  163  would  authorize 
more  conservative  bag  and  size  limits 
for  several  reef  fish  species  and  improve 
consistency  with  Florida  state 
regiilations,  thereby  improving 
enforcement.  Fish  trap  phase-out 
measures  that  were  the  subject  of  public 
hearings  as  part  of  draft  Amendment  16, 
and  approved  by  the  Coimcil.  were 
included  in  Amendment  16 A,  which 
was  partially  approved  by  NMFS  on 
March  18, 1999. 

Minor  Amberjack  Measures 

A  1996  NMFS  stock  assessment 
suggests  that  the  number  of  young 
greater  amberjack  has  decreased  steadily 
since  1991.  In  addition,  anecdotal 
information  from  anglers  along  Florida's 
Gulf  coast  suggests  that  greater 
amberjack  have  decreased  in  size  and 
abimdance  in  recent  years.  In  response 
to  this  information,  the  Council 
developed  Amendment  12  to  the  Reef 
Fish  FMP,  which  established  a  1-fish 
bag  limit  for  greater  amberjack,  and 
Amendment  15  to  the  FMP,  which 
established  a  seasonal  closure  of  the 
commercial  fishery.  Greater  amberjack 
are  also  subject  to  minimum  size  limits 
of  28  inches  (71.1  cm)  fork  length  for  the 
recreational  fishery  and  36  inches  (91.4 
cm)  for  the  commercial  fishery. 


Juvenile  greater  amberjack,  lesser 
amberjack,  and  banded  rudderfish  are 
difficult  to  distinguish  and  are  often 
confused  by  the  public;  consequently, 
misidentified  juvenile  greater  amberjack 
may  be  landed  as  lesser  amberjack  or 
banded  rudderfish,  species  that  are 
currently  unregidated.  Therefore,  the 
Coimcil  believes  that  additional 
protection  for  juvenile  greater  amberjack 
is  warranted.  The  intent  of  Amendment 
16B  is  to  reduce  the  harvest  of 
misidentified  juvenile  greater  amberjack 
by  limiting  the  harvest  of  these  minor 
amberjack  species.  The  word  "minor" 
used  by  the  Council  in  Amendment  16B 
is  not  intended  to  reflect  on  the 
significance  of  these  measures;  instead 
it  refiers  to  the  species  banded 
rudderfish  and  lesser  amberjack. 

In  Reef  Fish  Amendment  12  the 
Council  proposed  to  apply  an  aggregate 
bag  limit  and  a  minimum  size  limit  of 
28  inches  (71.1  cm)  to  greater 
amberjack,  lesser  amberjack,  and 
banded  rudderfish.  These  proposed 
actions  would  have  effectively 
eliminated  the  recreational  harvest  of 
banded  rudderfish  and  lesser  amberjack 
because  these  species  rarely,  if  ever, 
reach  28  inches  (71.1  cm).  The  Council 
did  not  present  this  aspect  of  the 
measure  as  a  deliberate,  direct 
allocation;  however,  the  effect  of  the 
measure  would  have  been  to  shift  the 
allocation  of  these  species  from 
principally  recreational  to  entirely 
commercial.  Therefore,  this  aspect  of 
the  measure  would  have  operated  as  the 
functional  eqmvalent  of  a  direct 
allocation,  and  NMFS  considered  this 
allocation  unfair  and  inequitable. 
Accordingly,  NMFS  disapproved  this 
portion  of  Amendment  12  based  on 
national  standard  4  of  the  Magnuson- 
Stevens  Act,  which  requires  that 
allocations  of  fishing  privilege  be  fair 
and  equitable  to  all  fishermen. 

Amendment  16B  would  authorize 
new  bag  and  size  limits  that  should 
reduce  the  harvest  of  banded  rudderfish, 
lesser  amberjack,  and  misidentified 
greater  amberjack  while  continuing  to 
allow  a  limited  recreational  harvest. 
Amendment  16B  would  authorize:  (1) 
Establishment  of  a  "slot  limit"  of  14 
inches  (35.6  cm)  (minimum)  to  22 
inches  (55.9  cm)  (maximum)  fork  length 
for  the  commercial  and  recreational 
harvest  of  banded  rudderfish  and  lesser 
amberjack;  and  (2)  establishment  of  a  5- 
fish  aggregate  bag  limit  for  banded 
rudderfish  and  lesser  amberjack  and 
exclude  both  species  from  the  20-fish 
aggregate  reef  fish  bag  limit. 
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Species  Not  Listed  in  the  Management 
Unit 

Since  its  inception,  the  FMP  has 
included  two  lists  of  reef  fishes:  One  of 
species  in  the  management  unit  and 
another  of  species  in  the  fishery,  but  not 
included  in  the  management  unit.  The 
designation  of  species  in  the  fishery,  but 
not  included  in  the  management  unit 
was  originally  intended  for  data 
collection  purposes  only;  however,  the 
existence  of  two  lists  has  created 
confusion  regarding  which  species  are 
subject  to  regulations.  Amendment  16B 
would  eliminate  the  distinction  in  the 
FMP  between  these  two  lists  and  create 
a  single  list  of  "species  in  the  reef  fish 
FMP."  which  identifies  the  reef  fish 
management  unit.  There  are  only  four 
reef  fish  species  that  are  "species  in  the 
fishery  but  not  in  the  management 
unit"-sand  perch,  dwarf  sand  perch, 
queen  triggerfish,  and  hogfish. 
Amendment  16B  would  include 
hogfish,  dwarf  sand  perch,  and  sand 
perch  in  the  management  unit  and 
remove  queen  triggerfish  fi-om  the  FMP. 
Amendment  16B  would  authorize 
removal  of  queen  triggerfish  ft'om  the 
regulations  implementing  the  FMP,  and 
thus  allow  Florida  to  regulate  vessels 
registered  in  the  State  of  Florida  and 
fishing  for  that  species  in  the  exclusive 
economic  zone  (EEZ)  under  that  state's 
more  conservative  management 
measures.  Although  queen  triggerfish 
occur  rarely  or  occasionally  throughout 
the  Gidf  of  Mexico,  they  are  abimdant 
only  off  Florida  and  are  seldom  landed 
outside  Florida. 

Florida  Compatible  Size  and  Bag  Limits 

Florida  has  established  bag  limits  and 
size  limits  for  several  reef  fish  species 
for  which  there  are  either  no 
corresponding  limits  in  the  EEZ,  or  for 
which  the  Federal  limits  differ  from  the 
state  limits.  In  response  to  a  request 
from  the  Florida  Marine  Fisheries 
Commission  (FMFC)  that  the  Council 
consider  implementing  size  and  bag 
limits  consistent  with  those  in  Florida 
state  waters,  the  Council  proposes  new 
compatible  bag  and  size  limits.  In  a 
November  3, 1994,  letter  the  FMFC 
provided  to  the  Coimcil  biological 


information  that  formed  the  basis  for 
Florida's  regulations.  Although  limited, 
the  best  scientific  information  available 
to  the  Council,  and  the  precautionary 
approach  to  fisheries  management, 
indicate  a  need  for  greater  protection  for 
these  species.  The  Coimcil  concluded 
that  bag  and  size  limits  compatible  with 
Florida's  would  be  the  most  effective 
means  of  achieving  greater  protection, 
because  compatible  regulations  would 
facilitate  compliance  and  enforcement. 
Fmlhermore,  the  Coimcil  states  that 
with  the  possible  exception  of  gray 
triggerfish,  Florida  accounts  for  most  of 
the  recreational  and  commercial 
landings  of  these  species.  The  proposed 
minimum  size  limit  for  gray  triggerfish 
is  based  on  a  1995  NMFS  stock 
assessment,  and,  thus,  it  is  an 
appropriate  measure  to  extend 
throughout  the  Gulf  EEZ. 

Amendment  16B  would  authorize  the 
establishment  of  the  following 
minimum  size  limits:  cubera  snapper 
(12  inches  (30.5  cm),  total  length  (TL)), 
dog  snapper  (12  inches  (30.5  cm),  TL), 
mahogany  snapper  (12  inches  (30.5  cm), 
TL),  schoolmaster  (12  inches  (30.5  cm), 
TL),  mutton  snapper  (16  inches  (40.6 
cm),  TL),  scamp  (16  inches  (40.6  cm), 
TL),  gray  triggerfish  (12  inches  30.5  cm), 
TL),  and  hogfish  (12  inches  (30.5  cm), 
fork  length).  In  addition.  Amendment 
16B  would  authorize  the  establishment 
of  a  5-fish  bag  limit  for  hogfish,  exclude 
hogfish  firom  the  20-fish  aggregate  reef 
fish  bag  limit,  and  clarify  that  sand 
perch  and  dwarf  sand  perch  are 
excluded  from  the  20-fish  aggregate  bag 
limit.  Sand  perch  and  dwarf  sand  perch 
are  often  used  as  bait,  and  there  is  no 
evidence  to  suggest  their  stocks  are  in 
need  of  management. 

Speckled  Hind  and  Warsaw  Grouper 

The  NMFS  Office  of  Protected 
Resources  has  added  speckled  hind  and 
Warsaw  grouper  to  the  list  of  candidates 
for  possible  listing  as  threatened  or 
endangered  under  the  Endangered 
Species  Act.  Candidate  status  does  not 
afford  any  specific  level  of  additional 
protection  for  a  species,  but  it  does 
reflect  a  significant  level  of  concern 
regarding  a  species'  status.  Amendment 


16B  would  authorize  the  establishment 
of  a  recreational  bag  limit  of  one 
speckled  hind  and  one  warsaw  grouper 
per  vessel.  These  new  restrictions 
would  also  prohibit  the  sale  of  these 
species  by  the  recreational  sector 
because  the  FMP  and  existing 
regulations  prohibit  the  sale  of  reef  fish 
subject  to  bag  limits.  The  commercial 
harvest  of  warsaw  grouper  and  speckled 
hind  would  continue  and  be  limited  by 
the  deep-water  grouper  quota.  The 
Council  believes  that  because  warsaw 
grouper  and  speckled  hind  are  usually 
caught  in  relatively  deep  water,  the 
mortality  rate  of  released  fish  is  high; 
consequently,  closure  of  the  fishery 
would  provide  little  additional 
protection.  Furthermore,  the  Council 
states  that  commercial  vessels  do  not 
target  these  species,  and  since  the  intent 
is  to  eliminate  targeting  of  these  species, 
additional  restrictions  on  the 
commercial  fishery  are  not  needed. 

A  proposed  rule  to  implement 
Amendment  16B  has  been  completed.  In 
accordance  with  the  Magnuson-Stevens 
Act,  NMFS  is  evaluating  the  proposed 
rule  to  determine  whether  it  is 
consistent  with  the  FMP,  the  Magnuson- 
Stevens  Act,  and  other  applicable  law. 
If  that  determination  is  affirmative, 
NMFS  will  publish  that  finding  in  the 
Federal  Re^ster  for  public  review  and 
comment. 

Comments  received  by  June  14, 1999, 
whether  specifically  directed  to 
Amendment  16B  or  the  proposed  rule, 
will  be  considered  by  NMFS  in  its 
decision  to  approve,  disapprove,  or 
partially  approve  the  FMP.  Comments 
received  after  that  date  will  not  be 
considered  by  NMFS  in  this  decision. 
All  comments  received  by  NMFS  on 
Amendment  16B  or  the  proposed  rule 
during  their  respective  comment 
periods  will  be  addressed  in  the  final 
rule. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  8, 1999. 
Gary  C.  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  99-9314  Filed  4-13-99;  8:45  am) 

BILUNQ  CODE  3Sia-22-F 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martceting  Service 

[Docket  No.  FV99-360] 

Information  About  Recognizing 
Limited  Liability  Companiee  Under  the 
Periehable  Agricultural  Commodities 
Act  (PACA) 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Notice. 

summary:  This  dociiment  provides 
notice  to  the  public  that  it  is  USDA 
policy  to  recognize  a  limited  liability 
company  (LLC)  as  a  legal  entity  under 
the  Perishable  Agricultural 
Commodities  Act  (PACA),  and  that  any 
member  of  an  LLC,  and/or  any  other 
person  authorized  by  the  members  to 
conduct  business  on  behalf  of  an  LLC, 
may  be  considered  to  be  "responsibly 
connected"  with  the  LLC. 

DATES:  April  14, 1999. 
AOOmONAL  INFORMATION:  Contact 
Charles  W.  Parrott,  Assistant  Chief, 
PACA  Branch,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  Room  2095-So. 
Bldg.,  P.O.  Box  96456,  Washington,  DC 
20090-6456.  Email— 
charles.parrott@usda.gov.  This  notice 
will  also  be  posted  on  the  Internet  at 
www.ams.usda.gov/fv/paca.htm. 
SUPPLEMENTARY  INFORMATION:  The 
Perishable  Agricultural  Commodities 
Act  (PACA)  establishes  a  code  of  fcdr 
trade  practices  covering  the  marketing 
of  fresh  and  frozen  fruits  and  vegetables 
in  interstate  and  foreign  commerce.  The 
PACA  protects  growers,  shippers, 
distributors,  and  retailers  dealing  in 
those  commodities  by  prohibiting  unfair 
and  fraudulent  practices.  In  this  way, 
the  law  fosters  an  efficient  nationwide 
distribution  system  for  fresh  and  frozen 
fruits  and  vegetables,  benefitting  the 
whole  marketing  chain  &t>m  farmer  to 
consumer.  USDA's  Agricultural 


Marketing  Service  (AMS)  administers 
and  enforces  the  PACA. 

Any  person  who  buys  or  sells 
commercial' quantities  of  froiits  and 
vegetables  in  interstate  or  foreign 
commerce  must  be  licensed  imder  the 
PACA.  Under  the  Act,  the  term 
"person"  means  any  individual, 
partnership,  corporation,  association,  or 
separate  legal  entity.  7  U.S.C.  499a(b)(l); 
7  CFR  46.2(i).  Separate  licenses  are 
required  for  each  person.  A  person  is 
designated  as  "responsibly  connected" 
with  a  firm  under  the  PACA  if  that 
person  is  affiliated  as  an  owner,  as  a 
partner  in  a  partnership,  or  as  an  officer, 
director  or  holder  of  more  than  10 
percent  of  the  outstanding  stock  of  a 
corporation  or  association.  7  U.S.C. 
499a(b)(9);  7  CF^  46.2(ff).  In  the  event 
that  a  licensee  is  foimd  to  have  violated 
the  Act  and  USDA  suspends  or  revokes 
the  firm's  license,  then  the  licensee  and 
its  "responsibly  connected"  principals 
face  PACA  licensing  and  employment 
restrictions  which  may  include  the 
denial  of  a  license,  a  prohibition  on 
employment  with  another  PACA 
licensee,  or  the  requirement  that  a  bond 
be  posted  as  a  prerequisite  to  licensing 
or  employment  in  the  fruit  and 
vegetable  industry.  7  U.S.C.  499h. 

Although  the  PACA  and  PACA 
regulations  do  not  specifically  list  the 
LLC  as  a  "person,"  it  is  USDA  policy  to 
recognize  an  LLC  as  a  separate  legal 
entity,  just  as  LLCs  are  recognized  in 
most  states,  subject  to  Ucensing  under 
the  PACA  regulations.  This  notice 
provides  information  about  how  AMS 
handles  LLCs  under  the  PACA, 
especially  with  regard  to  the  licensing  of 
LLCs  and  the  responsibly  connected 
status  of  LLC  members. 

An  LLC  may  be  described  as  a  cross 
between  a  partnership  and  a 
corporation.  This  hybrid  business 
structure  is  now  available  to  businesses 
in  most  states.  The  personal  liability 
protection  afforded  by  the  LLC  is  similar 
to  that  of  a  corporation.  For  example, 
the  members  are  insulated  from  liability 
arising  solely  from  being  a  member  but 
are  not  insulated  from  liability  for  the 
acts  of  the  LLC  which  violate  any  laws 
or  regulations.  Liability  issues  may  vary 
somewhat  according  to  state  law  and  the 
LLC's  organizational  agreement. 

Although  an  LLC  affords  personal 
liability  protection  to  its  owners  that  is 
similar  to  that  of  a  corporation,  the 
ownership  characteristics  of  an  LLC 


more  closely  resemble  those  of  a 
partnership.  The  LLC  owners  are  often 
referred  to  as  members,  and  member- 
managers  may  be  designated. 
Membership  requirements  in  an  LLC 
can  be  determined  by  the  members;  for 
example,  members  may  join  through 
financial  contributions  or  through  the 
performance  of  services. 

In  general,  state  LLC  statutes  require 
the  filing  of  dociunentation  similar  to 
articles  of  incorporation,  sometimes 
called  articles  of  organization.  In 
addition,  an  operating  agreement  is 
entered  into  which  usudly  designates 
who  has  the  authority  to  nm  the  LLC 
company.  This  operating  agreement 
usudly  details  the  process  to  be 
followed  in  choosing  the  managers)  and 
sets  forth  the  managers)'  authority  and 
the  authority  retained  by  the  members. 
The  manager(s)  is  often,  but  not  always, 
a  member  of  the  LLC.  Specific 
requirements  vary  by  state. 

Because  of  the  unique  composite 
nature  of  the  LLC,  an  LLC's  members  are 
analogous  to  partners  in  a  partnership, 
while  managers,  who  are  not  always 
members,  may  be  analogous  to  corporate 
officers,  depending  on  the  manager's 
responsibilities  as  set  out  by  the  LLC's 
operating  agreement.  Therefore,  it  is 
USDA's  policy  that  all  LLC  members, 
regardless  of  the  member's  financial 
contribution,  are  "responsibly 
connected"  persons  under  the  PACA, 
just  as  all  partners  are  "responsibly 
connected"  with  a  partnership.  In 
addition,  any  person(s),  whether  or  not  ■ 
a  member,  who  is  authorized  by  the  LLC 
to  be  in  charge  of  the  daily  business 
operations,  management,  and  control  of 
the  LLC,  may  be  considered  responsibly 
connected  to  the  LLC  by  USDA,  just  as 
officers  in  a  corporation  are  under  the 
PACA.  The  determination  of  whether  a 
person  other  than  a  member  is 
"responsibly  connected"  will  depend 
upon  the  terms  of  the  LLC's  operating 
agreement.  These  agreements  are  similar 
to  a  partnership  agreement  or  corporate 
bylaws  which  outUne  who  is  in  charge 
of  the  business'  daily  operations.  Those 
persons  whom  the  LUZ  authorizes  to  be 
in  charge  of  the  day-to-day  operation, 
management  and  control  of  the  LLC's 
daily  business  activities  may  include, 
but  are  not  limited  to,  those  with  the 
titles  of  managers,  officers,  and/or 
directors. 

An  LLC  members'  ownership  in  the 
company  closely  resembles  a 
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partnership.  Therefore,  all  LLC 
members,  including  corporations  or 
other  entities,  must  be  identified  on  the 
firm's  PACA  license  application.  If  a 
member  is  a  corporation  or  other  legal 
entity,  more  information,  such  as  the 
names  of  officers  of  the  corporation  or 
other  data,  will  be  required  by  AMS. 
PACA  license  applications  submitted  by 
LLCs  should  include  organizational 
information  about  the  company, 
including,  but  not  limited  to, 
documentation  filed  with  the  state  in 
which  the  LLC  is  legally  established,    . 
such  as  its  articles  of  organization  and 
its  operating  agreement.  Only  one 
member's  signature  is  required  to  make 
a  valid  PACA  application.  In  addition, 
just  as  is  required  of  other  legal  entities, 
if  the  articles  of  organization  or  the 
operating  agreements  change,  the  LLC 
should  notify  AMS'  PACA  Branch  as 
soon  as  possible  and  the  LLC  should 
submit  revised  documents  to  the  PACA 
Branch. 

The  LLC  business  structure  has 
become  widely  accepted  throughout  the 
United  States  as  a  new  legal  entity.  AMS 
is  hereby  providing  notice  to  all  current 
and  future  licensees  that  certain 
information  is  required  in  order  to 
obtain  a  license  as  an  LLC  under  the 
PACA.  In  addition,  notice  is  given  to  all 
LLC  members  that  they  are  presumed  to 
be  "responsibly  connected"  persons  and 
to  all  LLC  managers,  who  are  not  also 
members,  that  they  are  potentially 
"responsibly  connected"  persons.  The 
"responsibly  connected"  status  of  LLC 
managers  will  be  determined  on  a  case- 
by-case  basis,  depending  upon  the  terms 
of  the  LLC's  operating  agreement  and 
the  ways  in  which  the  person's  status  is 
analogous  to  that  of  an  officer,  director 
or  shareholder  of  a  corporation. 
Therefore,  both  members  and  managers 
may  be  subject  to  PACA  sanctions  if  the 
Act  is  violated  by  the  LLC. 

Dated:  April  6. 1999 
Robert  C  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

[FR  Doc.  99-8d75  Filed  4-13-99;  8:45  am) 
BILUNG  CODE  3410-02-U 


DEPARTMENT  OF  AGRICULTURE 

AgrlcuKural  Research  Service 

Notice  of  intent  To  Grant  Exclusive 
License 

agency:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 


Agricultural  Research  Service,  intends 
to  grant  to  Protein  Scientific,  Inc./The 
Protein  Group,  of  Portland,  Maine,  an 
exclusive  license  to  U.S.  Patent  No. 
5,071,763  issued  on  December  10, 1991, 
and  the  Divisional  U.S.  Patent  No. 
5,198,351  issued  on  March  30, 1993, 
both  entitled  "Lactose  Hydrolysis  by 
Mutant  Streptococcus  thennophilus." 
Notice  of  availability  for  U.S.  Patent  No. 
5,071,763  was  published  in  the  Federal 
Register  on  January  23, 1992,  and  notice 
of  availability  for  U.S.  Patent  No. 
5,198,351  was  published  in  the  Federal 
Register  on  December  17,  1991. 
DATES:  Comments  must  be  received  by 
June  14, 1999. 

ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer. 
5601  Sunnyside  Avenue,  Room  4-1158, 
Beltsville,  Maryland  20705-5131. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Protein  Scientific,  has 
submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
by  June  14,  1999,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
Richard  M.  Parry,  Jr., 
Assistant  Administrator. 
[FR  Doc.  99-9263  Filed  4-13-99;  8:45  am) 
BILLING  CODE  3410-03-^ 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Information  Collection;  Request  for 
Comments;  Public  Perceptions  of  Land 
Use  Change 

agency:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  announces  its  intent  to 
establish  a  new  information  collection. 
The  new  collection  will  help  the  Forest 
Service  meet  the  needs  and  expectations 


of  the  people  who  live  and  work  along 
the  Interstate-90  (1-90)  corridor,  vdthin 
and  in  proximity  to,  the  Mt.  Baker- 
Snoquadmie  and  Wenatchee  National 
Forests.  Respondents  will  include 
wildlife,  silviculture,  timber,  land 
planning,  wildland  conservation, 
business,  and  development 
professionals,  biologists,  and  residents 
along  the  1-90  corridor. 
DATES:  Comments  must  be  received  in 
writing  on  or  before  June  14, 1999. 
ADDRESSES:  All  comments  should  be 
addressed  to  Linda  Kruger,  Research 
Social  Scientist,  Seattle  Forestry 
Sciences  Laboratory,  Forest  Service, 
USDA,  4043  Roosevelt  Way  NE,  Seattle, 
Washington  98105  or  email  Ikruger/ 

r6pnw seattle@fs.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Kruger,  Seattle  Forestry  Sciences 
Laboratory,  at  (206)  553-7817. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Mt.  Baker-Snoqualmie  and 
Wenatchee  National  Forests  are  in  close 
proximity  to  the  large,  rapidly 
expanding  Seattle,  Washington,  area. 
Urban  residents  and  businesses  are 
making  more  demands  on  nearby 
National  Forest  lands.  Many  urban 
residents  in  this  metropolitan  area  are 
moving  to  rural  communities  or  forested 
housing  developments  in  an  attempt  to 
enjoy  the  natural  environment  of  the 
Pacific  Northwest,  while  maintaining 
access  to  a  vibrant  urban  center. 
Multiple  interests,  such  as  recreation, 
tourism,  housing,  access  to  a  vibrant 
urban  center.  Multiple  interests,  such  as 
recreation,  tourism,  housing,  private- 
sector  businesses,  timber,  wildlife,  and 
conservation  are  competing  for  use, 
within  and  in  proximity  to,  the  Mt. 
Baker-Snoquahnie  and  Wenatchee 
National  Forests  along  the  Washington 
State  1-90  corridor.  This  competition 
and  increased  demand  have  ^ready 
resulted  in  new  ski  resorts,  recreational 
facilities,  shopping  malls,  increased 
resistance  to  timber  harvesting,  and 
heavier  traffic  and  congestion. 

Data  from  this  information  collection 
will  be  considered  when  revising  land 
and  resource  management  plans  and 
will  help  the  Forest  Service  meet 
multiple-use  land  management  needs  of 
the  Mt.  Baker-Snoqualmie  and 
Wenatchee  National  Forest  lands  in 
close  proximity  to  the  Washington  State 
1-90  corridor. 

Description  of  Information  Collection 

The  following  describes  the  new 
information  collection: 

Title:  Public  Perceptions  of  Land  Use 
Change. 
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OMB  Number:  New. 

Expiration  Date  of  Approval:  New. 

Type  of  Request:  The  following 
describes  a  new  information  collection 
requirement  and  has  not  received 
approval  by  the  Office  of  Management 
and  Budget. 

Abstract:  The  data  in  this  information 
collection  will  be  used  to  identify  the 
range  of  perceptions,  concerns,  and 
attitudes  the  public  has  toward  changes 
in  land  use  along  the  Washington  State 
1-90  corridor  within  and  in  close 
proximity  to  the  Mt.  Baker-Snoqualmie 
and  Wenatchee  National  Forests.  The 
data  also  will  be  used  to  identify  the 
characteristics  about  the  1-90  corridor 
that  the  respondents  value  most;  to 
explore  the  differences  in  opinion  of 
various  groups  on  how  to  use  National 
Forest  and  adjacent  land;  and  to 
ascertain  the  perceptions  that  the 
diverse  group  of  respondents  has 
regarding  the  Forest  Service's  land 
management  practices  and  policies. 
Additionally,  the  data  will  be  used  for 
amendments  and  revisions  of  forest 
plans,  as  well  as  in  assessing  proposed 
National  Forest  projects  and  activities. 
Respondents  include  wildlife, 
silviculture,  timber,  land  planning, 
wildland  conservation,  business  and 
development  professionals,  biologists, 
and  residents  along  the  1-90  corridor. 

The  Forest  Service  will  provide  data 
from  this  information  collection  to  other 
agencies  and  organizations,  such  as  city 
and  county  planning  commissions,  the 
Washington  Department  of  Natural 
Resources,  and  the  Mountains  to  Sound 
Greenway  Trust  (a  non-profit  Seattle- 
based  organization  working  to  create  a 
greenbelt  along  the  1-90  corridor  from 
Seattle  to  Ellensburg).  The  results  of  the 
study  also  will  be  available  to  the 
participants  upon  request  and  will  be 
published  in  community  newspapers 
and  organization  newsletters. 

The  Forest  Service  Pacific  Northwest 
Research  Station,  People  and  Natural 
Resources  Program  has  entered  into  a 
cooperative  agreement  with  the 
University  of  Washington  to  facilitate 
the  collection  of  information.  University 
of  Washington  staff,  in  collaboration 
with  Forest  Service  Pacific  Northwest 
Research  Station  staff,  will  write  and 
administer  the  survey  and  analyze  the 
survey  results. 

Respondents  will  be  selected  in  such 
a  way  as  to  help  ensure  representation 
from  all  interested  groups. 

University  of  Washington  staff,  along 
with  Forest  Service  staff,  will  ask 
respondents  to  complete  a  survey 
assessing  their  concerns  about  changes 
in  how  to  use  National  Forest  and 
adjacent  land  along  the  Washington 
State  1-90  corridor,  their  familiarity 
with  the  issues  related  to  changes  in  use 


of  these  lands,  their  attitudes  toward 
changes  in  the  use  of  these  lands,  their 
ethnic  and  economic  background,  their 
education  level,  their  name,  and  their 
address. 

Data  gathered  in  this  information 
collection  is  not  available  from  other 
sources. 

Estimate  of  Burden:  30  minutes. 

Type  of  Respondents:  Respondents 
will  include  wildlife,  silvicultiue, 
timber,  land  planning,  wildland 
conservation,  business  and  development 
professionals,  biologists,  and  residents 
along  the  1-90  corridor. 

Estimated  Number  of  Respondents: 
1000. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  500  hours. 

Comment  Is  Invited 

The  agency  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  this  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assimiptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  or  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the       , 
collection  of  information  on 
respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Use  of  Comments 

All  comments  received  in  response  to 
this  notice,  including  name  and  address 
when  provided,  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  April  5, 1999. 
Robert  Lewis,  Jr., 

Acting  Associate  Chief. 

[FR  Doc.  99-9335  Filed  4-13-99;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lemolo  Watershed  Projects,  Diamond 
i^ke  Ranger  District,  Umpqua  National 
Forest,  Douglas  County,  Oregon 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  for  a  variety  of 
connected  resource  projects  within  the 
Lemolo  watershed  planning  area  of  the 
Diamond  Lake  Ranger  District.  These 
projects  were  developed  according  to 
direction  in  the  Umpqua  National  Forest 
Plan,  as  amended,  and  in  response  to 
recommendations  in  the  Diamond  Lake/ 
Lemolo  Lake  Watershed  Analysis.  They 
are  intended  to  restore,  to  the  extent 
possible,  the  desired  vegetation  patterns 
in  the  planning  area  by  approximating 
natiiral  disturbance  processes  while 
providing  economic  benefits  to  the  local 
economy.  The  projects  being  proposed 
include  several  timber  sales,  the 
construction  of  temporary  and  system 
roads,  site  preparation,  planting,  the 
biiming  of  natural  fuels,  road 
decommissioning,  and  soil  restoration. 
These  projects  are  proposed  for 
implementation  in  the  year  2000  and 
2001.  The  planning  area  is  located 
approximately  80  miles  east  of 
Roseburg,  Oregon.  The  agency  gives 
notice  of  the  full  environmental  analysis 
and  decision-making  process  that  will 
occur  on  the  proposal  so  that  interested 
and  affected  people  may  become  aware 
of  how  they  can  participate  in  the 
process  and  contribute  to  the  final 
decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  May  21, 1999. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  this  proposal  to 
J.  Dan  Schindler,  District  Ranger, 
Diamond  Lake  Ranger  District,  2020 
Toketee  Ranger  Station  RD,  Rosebui^, 
Oregon  97447-9704. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action,  or  EIS  to  Pat  Williams,  ID  Team 
Leader/Timber  Sale  Plaimer,  Diamond 
Lake  Ranger  District.  2020  Toketee 
Ranger  Station  RD.  Idleyld  Park,  Oregon 
97447-9704, or (541)  498-2531. 

SUPPLEMENTARY  INFORMATION:  The  area 
being  analyzed  in  the  Lemolo 
Watershed  Projects  EIS  encompasses 
approximately  71 ,800  acres  of  National 
Forest  land  on  the  Diamond  Lake 
Ranger  District.  The  plaiming  area 
include  all  or  portions  of  sections  24 
through  28  and  33  through  36,  T25S, 
RSVzE;  sections  30.  31  and  32,  T25S, 
R6E;  sections  32  through  36,  T25V2S, 
R6E;  sections  31,  32  and  33,  T25V2S, 
R6V2E;  sections  10  through  15,  22 
throu^  25  and  36,  T26S,  R5E;  sections 
1  through  36,  T26S,  R6E;  sections  4 
through  9, 15  through  21  and  27  through 
35.  T26S,  RBVzE; 
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sections  1, 12  and  13.  T27S.  R5E; 
sections  1  through  28  and  33  through 
36,  T27S,  R6E;  sections  3  through  10, 
17, 18, 19  and  30,  T27S,  R6V2E;  and 
sections  1,  2,  3, 10. 11  and  12,  T28S, 
R6E,  Willamette  Meridian,  Douglas 
County,  Oregon. 

This  proposal  is  based  on  the  need  to 
achieve  several  objectives  for  matrix 
lands  within  Management  Areas  5  and 
10  of  the  planning  area.  These  objectives 
are  described  in  the  1990  Umpqua 
National  Forest  Land  and  Resource 
Management  Plan  (LRMP)  and  page  B- 
1  of  the  Record  of  Decision  (ROD)  for 
Amendments  to  Forest  Service  and 
Biireau  of  Land  Management  Planning 
Documents  Within  the  Range  Of  the 
Northern  Spotted  Owl.  The  focus  for 
Management  Area  5  is  managing  the 
Oregon  Cascades  Recreation  Area 
(OCRA)  consistent  with  the  intent  of  the 
Oregon  Wilderness  Act.  Toward  this 
end,  the  proposed  action  includes  the 
decommissioning  of  approximately  two 
miles  of  roads  in  the  OCRA.  The  focus 
of  Management  Area  10  is  the  supply  of 
timber  to  local  and  regional  economies 
on  a  cost  efficient,  sustainable  basis. 
The  ROD  states  that  the  production  of 
timber  and  other  commodities  is  an 
important  objective  for  the  Matrix.  The 
ROD  states  further  that  one  of  the 
objectives  of  matrix  is  to  provide 
ecological  diversity  at  the  landscape 
scale  in  the  form  of  early-successional 
habitat  through  commercial  timber 
harvest. 

The  Diamond  Lake/Lemolo  Lake 
Watershed  Analysis  recommends  that 
harvest  prescriptions  in  the  analysis 
area  should  create  a  high  level  of 
vegetative  diversity  in  both  structure 
and  pattern  by  replicating  natural 
disturbance  processes.  Towards  this 
end,  the  priority  in  the  Lodgepole  Pine 
Type  is  to  conduct  regeneration  harvests 
in  overstocked  lodgepole  pine  stands 
older  than  70  years  to  reduce  the 
potential  for  mountain  pine  beetle 
epidemics.  There  is  also  an  opportimity 
to  reduce  stand  densities  to  a  more 
desired  condition  around  Lemolo  Lake 
by  commercially  thining  some  of  those 
stands. 

From  a  total  planning  area  of  71,800 
acres,  the  proposed  action  identifies  a 
need  to  harvest  approximately  1,670 
acres  under  several  different 
silvicultiiral  treatments  that  include 
approximately  940  acres  of  commercial 
thinning,  approximately  490  acres  of 
regeneration  harvests,  and 
approximately  240  acres  of  partial 
cutting.  As  proposed,  this  harvest  may 
be  accomplished  via  three  to  six  timber 
sales.  In  conjunction  with  the  sales, 
implementation  of  the  proposed  action 
will  necessitate  the  construction  of  5.4 


miles  of  system  roads,  the 
reconstruction  of  33.2  miles  of  existing 
roads,  the  construction  of  3.5  miles  of 
temporary  roads  with  subsequent 
obliteration,  the  decommissioning  of  10 
miles  of  road,  the  construction  of  two 
permanent  helicopter  landings,  the 
expansion  of  an  existing  rock  pit  by  two 
acres,  and  the  burning  of  natural  fuels 
on  approximately  530  acres.  Some  of  the 
areas  prescribed  for  harvest  will  require 
a  helicopter  yarding  system,  others  will 
require  a  skyline  yarding  system,  and 
others  can  be  harvested  with  ground- 
based  equipment.  The  1,670  acres 
proposed  for  harvest  are  estimated  to 
yield  31.0  million  board  feet  of  timber. 
To  put  this  estimated  yield  in  a 
perspective  that  is  easier  to  visualize, 
the  lumber  derived  from  this  proposal 
could  build  approximately  3,100  low- 
income  family  dwellings  and  provide 
other  wood  products,  such  as  chips  and 
fiber,  for  the  regional  economy. 

As  part  of  the  analysis  process  under 
the  National  Environmental  Policy  Act, 
the  Umpqua  National  Forest  has  begim 
the  scoping  process  for  this  project. 
Preliminary  issues  identified  to  date 
include  the  following: 

•  Potential  effects  on  the  Northern 
Spotted  Owl  and  it's  habitat. 

•  Potential  effects  on  Wolverine 
habitat. 

•  The  harvest  of  timber  in  a  visually 
sensitive  area. 

•  Potential  effects  on  Lynx  habitat. 
One  of  the  purposes  of  this  notice  of 

intent  is  to  solicit  input  from  the  public. 
At  this  very  early  stage  of  the  analysis 
process,  there  are  no  alternatives  to  the 
proposed  action  other  than  the  No 
Action  Alternative.  The  scoping  is 
intended  to  identify  issues  which  may 
lead  to  the  development  of  alternatives 
to  the  proposed  action. 

In  addition  to  this  notice,  the  public 
has  been  notified  of  the  environmental 
impact  statement  through  the  Umpqua 
National  Forest's  April,  1999,  Schedule 
of  Proposed  Actions  (SOP A).  Scoping 
for  this  project  will  also  include  an  open 
house  in  Roseburg,  Oregon,  on  April  21, 
1999.  Based  on  the  preliminary  issues, 
the  Responsible  Official  has  determined 
that  it  is  appropriate  to  proceed  with  an 
environmental  impact  statement. 

Public  comments  are  appreciated 
throughout  the  anafysis  process.  The 
draft  EIS  is  expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  be  available  for  public  review  by 
October,  1999.  The  comment  period  on 
the  draft  EIS  will  be  45  days  from  the 
date  the  EPA  publishes  the  notice  of 
availability  in  the  Federal  Register.  The 
final  EIS  is  scheduled  to  be  available  in 
December.  1999. 


The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
this  early  stage  of  public  participation 
and  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Huclear  Power  Corps. 
V.  NEDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  or  dismissed  by  the  court  if 
not  raised  imtil  after  completion  of  the 
final  EIS.  City  ofAngoon  v.  Model.  803 
f.2d  1016, 1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris.  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Coimcil  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  of  40  CFR  1 503. 3  in  addressing 
these  points.) 

In  the  final  EIS,  the  Forest  Service  is 
required  to  respond  to  substantive 
comments  and  responses  received 
during  the  comment  period  that  pertain 
to  the  environmental  consequence 
discussed  in  the  draft  EIS  and 
appUcable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal.  The 
Responsible  Official  is  Don  Ostby, 
Forest  Supervisor  for  the  Umpqua 
National  Forest.  The  Responsible 
Official  will  document  the  decision  and 
rationale  for  the  decision  in  a  Record  of 
Decision.  The  decision  will  be  subject  to 
appeal  under  36  CFR  part  215. 

Dated:  April  5, 1999. 
Marty  Santiago, 

Acting  Deputy  Forest  Supervisor. 
(FR  Doc.  99-9275  Filed  4-13-99;  8:45  am] 
BILUNG  CODE  3410-11-M 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Upper  Blue  Stewardship  Project;  White 
River  National  Forest,  Summit  County, 
CO 

agency:  Forest  Service,  USDA. 
ACTION:  Notice;  correction. 

summary:  The  Forest  Service  published 
a  notice  of  intent  to  prepare  an 
environmental  impact  statement  on 
Monday.  April  5, 1999  (64  FR  16419),  in 
conjunction  with  planning  the  Upper 
Blue  Stewardship  Project.  The 
document  contained  an  incorrect  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Phelps  or  Gwenan  Stephens  at 
(970) 468-5400. 

Correction 

In  the  Federal  Register  of  April  5, 
1999,  in  FR  Doc.  99-7977,  on  page 
16420,  column  three,  correct  paragraph 
1  to  read  as  follows: 

"Comments  concerning  the  scope  of 
the  analysis  should  be  received  in 
writing  by  May  5, 1999.  In  June  and  July 
a  field  trip(s)  can  be  scheduled  to  look 
at  particular  concerns  or  alternatives  in 
the  field  (such  as  non-system  trail 
closures).  Please  respond  if  you  are 
interested  in  attending  field  trip(s)." 

Dated:  April  8, 1999. 
Gloria  Manning, 

Acting  Deputy  Chief,  National  Forest  System. 
[FR  Doc.  99-9333  Filed  4-13-99;  8:45  am) 

BILLIMG  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Eastern  Washington  Cascades 
Provincial  Advisory  Committee  and 
Yakima  Provincial  Advisory  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Eastern  Washington 
Cascades  Provincial  Advisory 
Committee  and  the  Yakima  Provincial 
Advisory  Committee  will  meet  on 
Thursday,  April  22, 1999,  at  the 
Wenatchee  National  Forest  headquarters 
main  conference  room,  215  Melody 
Lane,  Wenatchee,  Washington.  The 
meeting  will  begin  at  9:00  a.m.  and 
continue  until  3:30  p.m.  The  majority  of 
the  meeting  will  be  devoted  to 
presentations  on  listing  of  fish  species 
imder  the  Endangered  Species  Act  and 
a  short  period  of  time  will  be  dedicated 
to  the  Methow  Valley  dry  forest 
management  proposal.  All  Eastern 
Washington  Cascades  and  Yakima 


Province  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  welcome  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official,  USDA,  Wenatchee  National 
Forest,  215  Melody  Lane,  Wenatchee, 
Washington,  98801,  509-662-4335. 

Dated:  April  2. 1999. 
Sonny  J.  O'Neal, 

Forest  Supervisor,  Wenatchee  National 

Forest. 

[FR  Doc.  99-9321  Filed  4-13-99;  8:45  am] 

BHJJNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Forestry  Research  Advisory  Council 
Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  requirements 
of  Federal  Advisory  Committee  Act,  the 
Department  of  Agriculture  announces 
the  next  meeting  of  the  Forestry 
Research  Advisory  Coimcil.  The 
meeting  is  open  to  the  public.  Persons 
may  participate  in  the  meeting  if  time 
and  space  permit.  The  coimcil  agenda 
includes:  a  discussion  of  current  issues 
relating  to  forestry  research;  a 
discussion  of  science  planning  related 
to  forestry,  natiual  resources,  and  laws 
and  regulations  that  affect  research 
funding  and  direction;  a  review  of 
Forest  Service  Research  and 
Development  and  the  Cooperative 
Forestry  Research  (Mclntire-Stennis) 
programs;  and  other  current  research 
issues 

The  public  may  file  written  comments 
before  or  after  the  meeting  by  sending 
written  comments  to  Hao  C.  Tran,  Staff 
Assistant,  Deputy  Chief  for  Research 
and  Development,  Forest  Service,  P.O. 
Box  96090,  Washington,  DC  20090- 
6090,  (202)  205-1293. 
DATES:  The  meeting  will  be  held  May 
25-26, 1999,  fi-om  8:00  a.m.  to  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Cabinet  Room  at  the  Governor's 
House  Hotel,  1615  Rhode  Island 
Avenue,  NW,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT:  Hao 
C.  Tran,  Office  of  the  Deputy  Chief  for 
Research  and  Development,  telephone 
(202) 205-1293. 

Dated:  April  8,  ^999. 
Robert  Lewis,  Jr., 

Deputy  Chief  for  Research  and  Development. 
[FR  Doc.  99-9334  Filed  4-13-99;  8:45  am] 
BIUJNG  CO06  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Requests  for  the  Appointment  of  a 
Technical  Advisory  Committee 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  14, 1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  Officer,  Office  of  the  Chief 
Information  Officer,  Department  of 
Commerce,  Room  5033, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle,  BXA 
ICB  Officer,  Department  of  Conunerce, 
Room  6881, 14th  and  Constitution 
Avenue,  NW.  Washington,  DC,  20230. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Technical  Advisory  Committees 
were  established  to  advise  and  assist  the 
U.S.  Government  on  export  control 
matters.  In  managing  the  operations  of 
the  TACs,  the  Department  of  Commerce 
is  responsible  for  implementing  the 
policies  and  procedures  prescribed  in 
the  Federal  Advisory  Committee  Act. 
The  Bureau  of  Export  Administration 
provides  technical  and  administrative 
support  for  the  Committees. 

Tne  TACs  advise  the  government  on 
proposed  revisions  to  export  control 
lists,  licensing  procedures,  assessments 
of  the  foreign  availabihty  of  controlled 
products,  and  export  control 
regulations.  Any  producer  of  items 
subject  to  export  controls  can  make 
application  to  the  Secretary  of 
Commerce  requesting  that  a  committee 
be  established.  The  information 
provided  is  used  to  determine  if  the 
creation  of  a  committee  is  appropriate. 

n.  Method  of  Collection 

Written  request  to  BXA. 

m.DaU 

OMB  Number:  0694-0100. 
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Form  Number:  None. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 
'  Estimated  Number  of  Respondents:  1. 

Estimated  Time  Per  Response:  5  hours 
per  response. 

Estimated  Total  Annual  Burden 
Hours:  5. 

Estimated  Total  Aimual  Cost:  No 
capital  expenditures  are  required. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  April  7, 1999. 
Linda  Engelmeier, 

Departmental  Clearance  Officer,  Office  of  the 
Chief  Information  Officer 
IFR  Doc.  99-9336  Filed  4-13-99;  8:45  a.m.] 

BILLING  CODE  3S10-43-P 


DEPARTMENT  OF  COMMERCE 

Buraau  of  Export  Administration 

Information  Systems  Technical 
Advisory  Committse;  Notice  of  Closed 
Masting 

A  meeting  of  the  Information  Systems 
Technical  Advisory  Committee  (1ST AC) 
will  be  held  May  13,  1999,  9:00  a.m.,  in 
the  Herbert  C.  Hoover  Building,  Room 
3884, 14th  Street  between  Pennsylvania 
Avenue  and  Constitution  Avenue,  NW, 
Washington,  DC.  The  1ST  AC  advises  the 
Office  of  the  Assistant  Secretary  for 
Export  Administration  with  respect  to 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to 
information  systems  equipment  and 
technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 


properly  classified  under  Executive 
Order  12958,  dealing  with  the  U.S. 
export  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  October  3, 1997, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  10(a)(3),  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  For  further  information, 
contact  Lee  Ann  Carpenter  on  (202) 
482-2583. 

Dated:  April  8, 1999. 
Lee  Ann  Carpenter, 

Director,  Technical  Advisory  Committee  Unit. 
[FR  Doc.  99-9312  Filed  4-13-99;  8:45  am] 

BILLING  CODE  3S10-33-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


P.D.  031799C] 

New  England  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings; 

amendment. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  has 
modified  a  meeting  of  its  Groundfish 
Advisory  Panel  for  April  21, 1999.  The 
meeting  will  now  be  a  joint  meeting 
with  the  Groundfish  Oversight 
Committee,  and  the  agenda  is 
imchanged  fi-om  the  initial 
announcement  of  the  meeting.  As 
announced  previously,  the  Groundfish 
Committee  will  also  meet  on  April  22, 
1999. 

DATES:  The  meetings  will  be  held  on 
April  21  and  22, 1999. 


ADDRESSES:  Meetings  will  be  held  in 
Danvers,  MA.  See  the  SUPPLEMENTARY 
INFORMATION  as  previously  published  in 
the  original  notice  (64  FR  14215,  March 
24, 1999)  for  specific  locations. 
FOR  FURTHER  INFOmiATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(781)  231-0422.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  5  Broadway,  Saugus, 
Massachusetts  01906-1097;  telephone: 
(781)  231-0422. 

SUPPLEMENTARY  INFORMATION:  The 
original  notice  (64  FR  14215,  March  24, 
1999)  stated  that  only  the  Groundfish 
Advisory  Panel  would  meet  on 
Wednesday,  April  21, 1999.  The 
meeting  has  been  rescheduled  as  a  joint 
meeting  between  the  Groimdfish 
Advisory  Panel  and  Groundfish 
Conunittee.  All  other  information,  as 
previously  published  in  the  original 
notice,  remains  unchanged. 

Dated:  April  8, 1999. 
Valerie  L.  Chambers, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  99-9214  Filed  4-8-99;  4:26  pm] 

BILLING  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

Rules  for  Patent  Maintenance  Fees 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of  Commerce 
(DOC),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
the  continuing  and  proposed 
information  collection,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  June  14, 1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5033, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  or  via  the  Internet 
(LEngelme@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  the  attention  of 
Robert  J.  Spar,  Patent  and  Trademark 
Office,  Washington,  DC  20231,  by 
telephone  at  (703)  305-9285. 
SUPPLEMENTARY  INFORMATION: 
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I.  Abstract 

Maintenance  fees  are  required  to 
maintain  a  patent  in  force  under  Title  35 
of  the  U.S.  Code.  Payments  of 
maintenance  fees  are  required  at  SVz, 
7  Vz  and  1 1 V2  years  after  the  grant  of  the 
patent.  The  maintenance  fee  provisions 
appear  in  35  U.S.C.  41(b)  and  (c).  A 
patent  number  and  serial  nimiber  of  the 
patent  on  which  maintenance  fees  are 
paid  are  required  in  order  to  insure 
proper  crediting  of  such  payments. 

Tnere  are  forms  associated  with 
collecting  maintenance  fees.  These 
forms  are  Form  PTO/SB/45 
(Maintenance  Fee  Transmittal  Form), 
Form  PTO/SB/47  ("Fee  Address" 
Indication  Form),  Form  PTO/SB/65 
(Petition  to  Accept  Unavoidably 
Delayed  Payment  of  Maintenance  Fee  in 
an  Expired  Patent  (37  CFR  1.378(b)), 
and  Form  PTO/SB/66  (Petition  to 
Accept  Unintentionally  Delayed 
Payment  of  Maintenance  Fee  in  an 
Expired  Patent  (37  CFR  1.378(c)).  The 
patentee  uses  Form  PTO/SB/45  for 
payment  of  the  maintenance  fee(s)  for 


listed  patent(s),  and  PTO/SB/47  to 
indicate  a  "fee  address."  Form  PTO/SB/ 
65  is  used  by  the  applicant  to  petition 
the  PTO  to  accept  imavoidably  delayed 
payment  of  die  maintenance  fee  for  an 
expired  patent,  and  Form  PTO/SB/66  to 
petition  the  PTO  to  accept 
unintentionally  delayed  payment  of  a 
maintenance  fee  for  an  expired  patent. 
Form  PTO/SB/46  (Request  for  Payor 
Number)  was  eliminated  in  favor  of 
Form  PTO/SB/ 125  (already  taken  into 
account  in  0651-0035)  due  to  the  fact 
that  the  "payor  number"  practice  was 
replaced  with  a  more  comprehensive 
"customer  nimiber"  practice. 

n.  Method  of  Collection 

By  mail,  facsimile,  and  hand  carry 
when  the  individual  desires  to 
participate  in  the  information 
collection. 

m.  DaU 

OMB  Number:  0651-0016. 


Form  Numbeiis):  Forms  PTO/SB/45, 
PTO/SB/47.  PTO/SB/65,  and  PTO/SB/ 
66. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profit;  not-for-profit  institutions;  farms, 
state,  local  or  tribal  governments;  and 
the  Federal  Government. 

Estimated  Number  of  Respondents: 
326.101  responses  per  year. 

Estimated  Time  Per  Response:  It  is 
estimated  to  take  approximately  48 
minutes  each  to  complete  the 
maintenance  fee  transmittal  form  and 
the  "fee  address"  indication  form.  It  is 
estimated  to  take  1  hour  each  to 
complete  the  unavoidable  and 
unintentional  petitions. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  26,965  hours  per  year. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  $0  (no  capital  start-up  or 
maintenance  expenditures  are  required). 
$947,135  per  year  is  estimated  for  salary 
costs  associated  with  respondents. 


Title  of  form 

PTO  form  No. 

Estimated  time  for 
response 

Estimated 
annual  bur- 
den hours 

Estimated 
annual  re- 
sponses 

Maintenance  Fee  Transmittal  Form , 

Form  PTO/SB/45 
Fomi  PTO/SB/47 
Form  PTO/SB/65 

Form  PT0/SB«6 

48  mins 

48  mins 

1  hour  

312.150 

468.210 

31,325 

135,450 

10,405 

15.607 

179 

"Fee  Address"  Indication  Form .". 

Petition  to  Accept  Unavoidat}ly  Delayed  Payment  of  Mainterance  Fee  in 

an  Expired  Patent  (37  CFR  1.378(b)). 
Petition  to  Except  Unintentionally  Delayed  Payment  of  Maintenance  Fee  in 

1  hour  

774 

.   an  Expired  Patent  (37  CFR  1.378(c)). 

Totals 

947,135 

26,965 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  slmimarized  or 
included- in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 


Dated:  April  7, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  99-9337  Filed  4-13-99;  8:45  am] 
BIUJNG  CODE  3S10-16-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Submission  for  OMB  Review; 
Comment  Request 

The  Corporation  for  National  and 
Community  Service  (hereinafter  the 
"Corporation") ,  has  submitted  the 
following  public  information  collection 
requests  (ICRs)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  (44  U.S.C.  Chapter  35). 
Copies  of  these  individual  ICRs,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Corporation  for  National  and 
Community  Service,  Office  of 


AmeriCorps  Recruitment,  Susie 
Zimmerman,  606-5000,  Extension  104. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  606-5256 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  Eastern  time,  Monday  through 
Friday. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  Mr.  Danny  Werfel,  OMB 
Desk  Officer  for  the  Corporation  for 
National  and  Community  Service,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC,  20503,  (202) 
395-7316.  vdthin  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 
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•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Propose  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and 

•  Propose  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Type  of  Review:  New. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  AmeriCorps  Application  for 
Membership. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Any  individual 
interested  in  applying  to  become  a 
member  of  AmeriCorps  *NCCC, 
AmeriCorps*  VISTA,  or  a  state  and  local 
AmeriCorps  program  located  throughout 
the  United  States. 

Total  Respondents:  Approximately 
60,000.  (Approximately  40,000 
individuals  serve  each  year  in 
AmeriCorps  programs;  (collection  totals 
are  inexact  as  the  bulk  of  these 
completed  applications  are  submitted  to 
local  programs  and  not  back  to  the 
Corporation  for  National  Service). 

Frequency:  An  applicant  need  only 
complete  the  application  once. 
Applicants  may  make  copies  of  their 
completed  forms,  and  submit  copies 
(each,  however,  with  an  original 
signature)  to  several  different 
AmeriCorps  programs  for  consideration. 

Average  Time  Per  Response:  45 
minutes. 

Estimated  Total  Burden  Hours:  45,000 
hours  (if  60,000  individuals  complete 
the  form  per  year). 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Description:  The  Corporation  for 
National  Service  proposes  to  utilize  a 
new  membership  application  form 
entitled  "AmeriCorps  Application  for 
Membership"  which  will  be  used  to 
screen  and  place  applicants  into  the 
various  AmeriCorps  programs,  and  will 
replace  the  previously  approved 
individual  applications  for  the  National 
Civilian  Conmiunity  Corps  (NCCC)  and 
Volunteers  in  Service  to  America 
(VISTA).  Applicants  will  be  able  to  use 
this  single,  new  application  to  apply  to 
any  of  the  AmeriCorps  programs, 
thereby  elinxinating  the  need  for 


multiple  applications  should  the 
individual  wish  to  be  considered  for 
multiple  programs,  either  concurrently 
or  consecutively. 

Dated:  April  9, 1999. 
Thomas  L.  Bryant, 

Acting  General  Counsel. 

[FR  Doc.  99-9309  Filed  4-13-99;  8:45  am] 

BILUNG  CODE  60S0-28-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552B).  notice  is  hereby  given  of 
the  following  meeting  of  the  Advisory 
Board  of  the  Civilian  Community  Corps, 
a  program  operated  by  the  Corporation 
for  National  and  Community  Service 
(Corporation). 

TIME  AND  date:  Friday,  April  23, 1999. 
9:00  a.m.  to  11:30  and  2:30  to  4:00  p.m. 

PLACE:  The  meeting  will  be  held  at 
Corporation  Headquarters,  1201  New 
York  Avenue,  NW,  Washington,  DC. 

STATUS:  The  meeting  will  be  open. 

MATTERS  TO  BE  CONSIDERED:  . 

1.  Introductions. 

2.  Advisory  Board  Purpose:  Goals  & 

Objectives. 

3.  AmeriCorps* NCCC  Program  Report. 

4.  AmeriCorps  &  Legislative  Affairs 

Report. 

5.  Issues  Concerning  the  Corporation  for 

National  Service. 

6.  Funding  Issues. 

7.  Public  Comment. 

8.  Future  Board  Meetings. 

9.  Adjournment. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Ms.  Merlene  Mazyck,  1201  New  York 
Avenue  NW,  9th  Floor.  Washington,  DC 
20525.  Telephone  (202)  606-5000,  ext. 
137  (T.D.D.  (202)  565-2799)).       . 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternative  formats  to  accommodate 
visual  and  hearing  impairments. 
Individuals  who  have  a  disability  and 
who  need  an  accommodation  to  attend 
the  meeting  may  notify  Ms.  Mazyck. 

Dated:  April  12, 1999. 
Thomas  L.  Bryant, 

Acting  General  Counsel. 

[FR  Doc.  99-9444  Filed  4-12-99;  3:11  pm] 

BILLING  CODE  60SO-M-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Number:  Commissary 
Evaluation  and  Utility  Surveys — 
Generic  Clearance,  OMB  Number 
0704— [To  Be  Determined]. 

Type  of  Request:  New  Collection. 

Number  of  Respondents:  50,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  50,000. 

Average  Burden  Per  Response:  6 
minutes. 

Annual  Burden  Hours:  5,000. 

Neds  and  Uses:  The  Defense 
Commissary  Agency  (DeCA)  will 
conduct  a  variety  of  surveys  to  include, 
but  not  necessarily  limited  to  customer 
satisfaction,  transaction  based  comment 
cards,  transaction  based  telephone 
interviews,  commissary  sizing,  and 
patron  migration.  The  information 
collected  will  provide  customer 
perceptions,  demographics,  and  will 
identify  agency  operations  that  need 
quality  improvement,  provide  early 
detection  of  process  or  system  problems, 
and  focus  attention  on  areas  where 
customer  service  and  functional 
training,  new  construction/  renovations, 
and  changes  in  existing  operations  that 
will  improve  service  delivery.. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit. 

Frequency:  On  occasion. 

Respondent's  obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  office  of 
Management  and  Budget.  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  April  7, 1999. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer. 

[FR  Doc.  99-9213  Filed  4-13-99;  8:45  am) 

BILUNG  CODE  S001-10-M 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  Meeting 

agency:  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provision  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  the  Public  Law  94—409,  notice  is 
hereby  given  that  a  closed  meeting  of 
the  DIA  Science  and  Technology 
Advisory  Board  has  been  scheduled  as 
follows: 

DATES:  22  April  1999  (800am  to 
1600pm). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  3100  Clarendon  Blvd. 
Arlington,  VA  22201-5300. 
FOR  FURTHER  INFORMATKM  CONTACT:  Maj. 
Donald  R.  Gulp,  Jr.,  USAF,  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  D.C. 
20340-1328,  (202)  231-4930. 
SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l),  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  brieHngs 
on  and  discuss  several  current  criticcd 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  April  8, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register,  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  99-9210  Filed  4-13-99;  8:45  am) 

BILLING  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Panel  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Public 
Law  92-463,  as  amended  by  section  5  of 
Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory  board 
has  been  scheduled  as  follows: 
DATES:  19  April  1999  (12:00  p.m.  To 
4:00  p.m.). 


ADDRESSES:  The  Defense  Intelligence 
Agency,  Boiling  AFB,  Washington,  DC 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj. 
Donald  R.  Gulp,  Jr.,  USAF.  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  DC 
20340-1328  (202) 231-4930. 
SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l),  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  cuirent  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  April  8, 1999. 
L.M.  Bynum, 

Alternate  OSD,  Federal  Register  Uaison 
Officer,  Department  of  Defense. 
[FR  Doc.  99-9211  Filed  4-13-99;  8:45  am] 

BILLING  CODE  S001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Performance  Review  Board 
Membership 

agency:  Defense  Finance  and 
Accounting  Service. 
ACTION:  Notice. 

SUMMARY:  Notice  is  given  of  the  names 
of  members  of  the  Performance  Review 
Board  for  the  Defense  Finance  and 
Accoimting  Service. 
EFFECTIVE  DATE:  April  14,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L.  Burrell,  Defense  Finance  and 
Accounting  Service,  DFAS-HQ-H,  1931 
Jefferson  Davis  Highway,  Arlington,  VA 
22240-5291. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)(1)  through  (5)  of  Title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
Performance  Review  Boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 
Joanne  Amette,  Deputy  Director  for 

Information  and  Technology,  Defense 

Finance  and  Accounting  Service 
Gregory  Bitz,  Director  for  Finance, 

Defense  Finance  and  Accounting 

Service 
Bruce  Games,  Director  of  Resource 

Management,  Defense  Finance  and 

Accounting  Service 


Stephen  Freeman,  Director  for  Human 

Resources,  Defense  Finance  and 

Accounting  Service 
Zack  Caddy,  Deputy  Director  for  Policy 

and  Systems,  Defense  Finance  and 

Accounting  Services 
Edward  Grysavage,  Deputy  Director  for 

Military  and  Civilian  Pay,  Defense 

Fiance  and  Accounting  Service 
Jerry  Hinton.  Deputy  Director  for 

Electronic  Commerce  and  Program 

Management,  Defense  Finance  and 

Accounting  Service 
Kathleen  Noe,  Deputy  Director  for 

Systems  Development,  Defense 

Finance  and  Accoimting  Service 
Kenneth  Sweitzer,  Deputy  Director 

Cleveland  Center,  liefense  Finance 

and  Accounting  Service 
Michael  Dugan,  Director,  Indianapolis 

Center,  Defense  Finance  and 

Accoimting  Service 
Loen  Krushinski,  Director — Cleveland 

Center,  Defense  Finance  and 

Accounting  Service 
Steve  Turner,  Director — Denver  Center, 

Defense  Finance  and  Accounting 

Service 
JoAnn  Boutelle,  Deputy  Director — 

Columbus  Center,  Defense  Finance 

and  Accounting  Service 
David  Harris,  Deputy  Director — Denver 

Center,  Defense  Finance  and 

Accounting  Service 
David  Burman,  Deputy  Director — 

Indianapolis  Center,  Defense  Finance 

and  Accounting  Service 
Lydia  Moschkin,  Director  for  Systems 

Integration,  Defense  Finance  and 

Accounting  Service 
C.  Vance  Kauzlarich,  Director  for 

Information  and  Technology,  Defense 

Finance  and  Accounting  Service 
Edward  Harris,  Deputy  Director  for 

Accounting,  Defense  Fi.iance  and 

Accounting  Service 
John  Barber,  Deputy  Director  for 

Customer  Support  and  Internal 

Control,  Defense  Finance  and 

Accounting  Service 
Ida  Faye  Groves,  Deputy  Director  for 

Customer  Support  and  Internal 

Control,  Defense  Finance  and 

Accounting  Service 
Robert  McNamara.  Deputy  Director  for 

Operations,  Defense  Finance  and 

Accounting  Service 
Teresa  Walker,  Director,  Kansas  City 

Center,  Defense  Finance  and 

Accoimting  Service 

Dated:  April  7,  1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  99-9212  Filed  4-13-99;  8:45  am] 
BILLINO  CODE  5001-10-M 
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DEPARTMENT  OF  DEFENSE 

Department  of  tlie  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  to  amend  system  of 

records. 

summary:  The  Department  of  the  Air 
Force  proposes  to  amend  a  system  of 
records  notice  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  amendment  will  be  effective 
on  May  14, 1999,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager, 
Headquarters,  Air  Force 
Communications  and  Information 
Center/ITC,  1250  Air  Force  Pentagon, 
Washington.  DC  20330-1250. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  614-7819. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force's  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  system  being 
amended  are  set  forth  below  followed 
by  the  notice,  as  amended,  published  in 
its  entirety.  _ 

Dated:  April  8.  1999. 

L.  M.  B]mum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F036  SAFAA  A 
SYSTEM  NAME: 

Civilian  Personnel  Files  (June  11, 
1997,  62  FR  31793). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Chief, 
Civilian  Personnel,  Administrative 
Assistant  to  the  Secretary  of  the  Air 
Force,  1720  Air  Force  Pentagon, 
Washington,  DC  20330-1720'. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrative  Assistant  to  the 
Secretary  of  the  Air  Force,  1720  Air 
Force  Pentagon,  Washington,  DC  20330- 
.1720. 


F036  SAFAA  A 
SYSTEM  NAME: 

Civilian  Personnel  Files. 

SYSTEM  LOCATION: 

Chief,  Civilian  Personnel, 
Administrative  Assistant  to  the 
Secretary  of  the  Air  Force,  1720  Air 
Force  Pentagon.  Washington,  DC  20330- 
1720. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  civilians, 
consultants,  and  Simmier  Hires 
employed  in  the  Office  of  the  Secretary 
of  die  Air  Force  only. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Employment  applications  and 
records;  award  recommendations; 
position  descriptions,  training;  Process 
sheets. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by. 

PURPOSE(S): 

To  provide  information  and  services 
to  employees  and  offices  within  the 
Office  of  the  Secretary  of  the  Air  Force 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


cabinets  or  rooms.  Access  controlled  by 
Assistant  Manager  and  to  Restricted 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation,  then 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Administrative  Assistant  to  the 
Secretary  of  the  Air  Force.  1720  Air 
Force  Pentagon,  Washington,  DC  20330- 
1720. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Administrative  Assistant  to  the 
Secretary  of  the  Air  Force,  1720  Air 
Force  Pentagon,  Washington,  DC  20330- 
1720. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  Administrative 
Assistant  to  the  Secretary  of  the  Air 
Force,  1720  Air  Force  Pentagon, 
Washington,  DC  20330-1720. 

C0NTEST1NQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  fi'om  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  from  Air  Force  Civilian 
Personnel  Offices  and  from  financial 
institutions. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  99-9216  Filed  4-13-99;  8:45  am] 
BILLING  CODE  5001-1fr-F 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 


STORAGE: 

Maintained  in  file  folders,  note  books/    Privacy  Ad  of  1974;  System  of 
binders  and  card  files.  Records 


RETRiEVABHJTY: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  stored  in  locked 


AGENCY:  Department  of  the  Air  Force, 

DoD. 

action:  Notice  to  amendment  systems  of 

records. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  amend  three  systems 
of  records  notices  in  its  inventory  of. 
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record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  amendments  will  be 
effective  on  May  14, 1999,  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager, 
Headquarters,  Air  Force 
Communications  and  Information 
Center/ITC,  1250  Air  Force  Pentagon, 
Washington,  DC  20330-1250. 
FOR  FURTHER  INFORMATK>N  COraACT:  Mrs. 
Anne  Rollins  at  (703)  614-7819. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force's  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  system  being 
amended  are  set  forth  below  followed 
by  the  notice  as  amended,  published  in 
its  entirety. 

Dated:  April  8, 1999. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F033  SAFLL  A 

SYSTEM  name: 

Congressional/Executive  hiquiries 
(October  16.  1997,  62  FR  53824). 

CHANGES: 

***** 

RECORD  SOURCE  CATEGORIES: 

Delete  'Personnel  Records'  from  the 
entry. 


F033  SAFLL  A 

SYSTEM  NAME: 

Congressional/Executive  Inquiries. 

SYSTEM  LOCATION: 

Office  of  the  Secretary  of  the  Air 
Force,  Washington.  DC  20330-1160. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  active  duty  and  retired 
military  personnel,  present  and  former 
civilian  employees.  Air  Force  Reserve 
and  Air  National  Guard  personnel,  Air 
Force  Academy  nominees/applicants 
and  cadets.  Senior  and  Junior  Air  Force 
Reserve  Officers,  dependents  of  military 
personnel,  and  anyone  who  has  written 


to  the  President  or  a  Member  of 
Congress  regarding  an  Air  Force  issue. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copies  of  applicable  Congressional/ 
Executive  correspondence  and  Air  Force 
replies. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force. 

PURPOSE(S): 

Information  is  used  as  a  reference 
base  in  the  case  of  similar  inquiries  from 
other  Members  of  Congress,  in  behalf  of 
the  same  Air  Force  issue  and/or  follow- 
up  by  the  same  Member.  Information 
may  also  be  used  by  appropriate  Air 
Force  offices  as  a  basis  for  corrective 
action  and  for  statistical  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  computer/imaging 
system. 

retrievability: 
Retrieved  by  name. 

safeguards: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  DISPOSAL: 

Current  year  plus  2  years  of  records 
will  be  retained  in  the  records  system, 
then  deleted  from  the  computer 
database. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Legislative  Liaison,  Office 
of  the  Secretary  of  the  Air  Force, 
Headquarters,  U.S.  Air  Force, 
Washington,  DC  20330-1160. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 


is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Director  of  Legislative  Liaison,  Office  of 
the  Secretary  of  the  Air  Force, 
Headquarters,  U.S.  Air  Force, 
Washington.  DC  20330-1160. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  Director  of 
Legislative  Liaison,  Office  of  the 
Secretary  of  the  Air  Force, 
Headquarters,  U.S.  Air  Force, 
Washington,  DC  20330-1160. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  fixim  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Congressional  and  Executive  inquiries 
and  information  from  Air  Force  offices 
and  organizations. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
F036  AF  PC  U 
SYSTEM  NAME: 

Education  Services  Program  Records 
(Individual)  (June  11, 1997,  62  FR 
31793). 

Changes: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Add  to  end  of  entry  'and  the  Tuition 
Assistance  Program.' 


PURPOSE(S): 

Add  to  end  of  entry  'to  manage  the 
tuition  assistance  program  and  to  track 
enrollments  and  funding.' 


storage: 

Add  to  end  of  entry  'computers,  and 
on  backup  tapes.' 

retrievabiuty: 

Delete  entry  and  replace  with 
'Retrieved  by  name.  Social  Security 
Number,  or  tuition  assistance  docimient 
number.' 

SAFEGUARDS: 

Add  to  end  of  entry  'and  in  computer 
storage  devices  and  protected  by 
computer  system  software.  Records/ 
information  may  be  transferred  outside 
the  local  area  network  (LAN).  Records/ 
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information  transferred  outside  the  LAN 
will  be  encrypted  using  Entrust 
Technologies*  Cryptographic  Kernel  V 
2.4.  This  product  meets  the  Federal 
Information  Processing  Standard  (FIPS) 
140-1  requirement.' 

RETEHT10N  AND  disposal: 

Delete  entry  and  replace  with 
'Records  are  retained  and  disposed  of  in 
the  following  ways: 

(1)  Given  to  individual  when  released 
from  EAD,  discharged,  or  retired. 
Servicing  MPF  will  destroy  in  case  of 
death  by  tearing  into  pieces,  shredding, 
pulping,  macerating,  or  burning. 

(2)  For  records  pertaining  to  the 
individual's  education  level  and 
progress:  Give  to  individual  when 
released  from  EAD,  discharged,  or 
destroy  when  no  longer  on  active  duty. 
For  records  pertaining  to  requests  for 
tuition  assistance,  records  supporting 
consolidation  grade  sheets,  and  cases  of 
non-compliance  or  failure:  Destroy  after 
invoices  have  been  paid  and  final  grades 
have  been  recorded  in  Individual 
Record  Education  Services  form. 

(3)  For  records  pertaining  to  funding 
documents,  appropriation  controls, 
supporting  documents  for  monitoring 
obligations:  Destroy  two  years  after 
document's  fiscal  year  appropriation 
has  ended  its  'expired  year'  status  and 
applicable  fiscal  year  appropriation  has 
been  cancelled.' 


FOM  AF  PC  U 

SYSTEM  name: 

Education  Services  Program  Records 
(Individual). 

'system  location: 

Air  Force  Base  Education  Services 
Flights.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

cateoomes  of  motviouals  covered  by  the 
system: 

All  officers  and  airmen  who 
participate  in  the  Education  Services 
Program  and  the  Tuition  Assistance 
Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Pertinent  education  data  maintained 
in  an  educational  file  folder  may  be  Air 
Force  (AF)  Form  63,  Active  Duty 
Service  Commitment;  AF  Form  118, 
Notice  of  Student  Withdrawal/ 
Noncompletion;  AF  Form  186, 
Individual  Record-Education  Services 
Program;  AF  Form  204,  Permissive 
Temporary  Duty  (TDY)  Request  - 
Operation  Bootstrap;  AF  Form  1033, 
Academic  Education  Data;  AF  Form 


1227,  Authority  for  Txiition  Assistance  - 
Education  Services  Program;  DD  Form 
114,  Military  Pay  Order  or  Department 
of  Defense  (DD)  Form  1131,  Cash 
Collection  for  Voucher;  DD  Form  295, 
Application  for  the  Evaluation  of 
Educational  Experiences  During 
Military  Service;  DD  Form  139,  Pay 
Adjustment  Authorization;  Department 
of  Veterans  Affairs  (VA)  Form  22-8821. 
Application  for  Educational  Assistance; 
VA  Form  22-1990p,  Service  person's 
Application  for  Educational  Benefits; 
Academic  evaluations  and/or  transcripts 
from  schools;  Automated  Air  Force 
Tuition  Assistance  Program  (AAFTAP); 
and  Educational  test  results  from  testing 
agencies. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force  powers  and  duties;  delegation  by; 
as  implemented  by  Air  Force  Instruction 
36-2306,  Operation  and  Administration 
of  the  Air  Force  Education  Services 
Program  and  E.O.  9397  (SSN). 

PURPOSE(S): 

Counseling/ Advisement  Guide  and 
Educational  Registration  Record  used  by 
Education  Services  Center  staff 
personnel.  Promotion  and/or 
classification  boards,  and  other 
authorized  personnel  such  as  military 
service  schools,  civilian  schools,  and 
supervisors  of  military  personnel.  The 
principle  purpose  is  to  provide  a  record 
of  education  endeavors  and  progress  of 
Air  Force  personnel  participating  in 
Education  Services  Programs,  to  manage 
the  tuition  assistance  program  and  to 
track  enrollments  and  funding. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  INCLUDING  CATEGORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Records  may  be  disclosed  to  civilian 
schools  for  the  purposes  of  ensuring 
correct  enrollment  and  billing 
information. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETA»IING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  folders/ 
cabinet,  computers,  and  on  backup 
tapes. 


RETRIEVAMUTY: 

Retrieved  by  name.  Social  Security 
Number,  or  tuition  assistance  document 
number. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  persons 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms,  and 
in  computer  storage  devices  and 
protected  by  computer  system  software. 
Records/information  may  be  transferred 
outside  the  local  area  network  (LAN). 
Records/information  transferred  outside 
the  LAN  will  be  encrypted  using  Entrust 
Technologies'  Cryptographic  Kernel  V 
2.4.  This  product  meets  the  Federal 
Information  Processing  Standard  (FIPS) 
140-1  requirement. 

RETENTION  AND  disposal: 

Records  are  retained  and  disposed  of 
in  the  following  ways: 

(1)  Given  to  individual  when  released 
bom  EAD,  discharged,  or  retired. 
Servicing  MPF  will  destroy  in  case  of 
death  by  tearing  into  pieces,  shredding, 
pulping,  macerating,  or  burning. 

(2)  For  records  pertaining  to  the 
individual's  education  level  and 
progress:  Give  to  individual  when 
released  from  EAD,  discharged,  or 
destroy  when  no  longer  on  active  duty. 
For  records  pertaining  to  requests  for 
tuition  assistance,  records  supporting 
consolidation  grade  sheets,  and  cases  of 
non-compliance  or  failure:  Destroy  after 
invoices  have  been  paid  and  final  grades 
have  been  recorded  in  Individual 
Record  Education  Services  form. 

(3)  Few  records  pertaining  to  funding 
documents,  appropriation  controls, 
supporting  documents  for  monitoring 
obligations:  Destroy  two  years  after 
document's  fiscal  year  appropriation 
has  ended  its  'expired  year'  status  and 
applicable  fiscal  year  appropriation  has 
been  cancelled. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  Headquarters,  Air  Force 
Personnel  Center,  550  C  Street  West, 
Randolph  Air  Force  Base,  TX  78150- 
4750. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
agency  officials  at  the  respective 
installation  education  center.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 
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RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  agency  officials 
at  ihe  respective  installation  education 
center.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Data  gathered  from  the  individual, 
data  gathered  from  other  personnel 
records,  transcripts  and/or  evaluations 
from  schools  and  test  results  from 
testing  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
F036  USAFA  C 
SYSTEM  NAME: 

Prospective  Instructor  Files  (October 
15,  1997.  62  FR  53598). 

CHANGES: 

***** 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Copy  of  Application  for  Instructor 
Duty;  college  transcripts;  past  Officer 
Effectiveness  Reports;  Officer  Uniform 
Assignment  Brief  which  may  contain 
prior  assignment  information, 
aeronautical  rating  information,  general 
personnel  data  including  security 
clearance,  date  of  birth,  marital  status, 
and  promotion  dates;  correspondence 
between  individual  and  department; 
evaluations  on  individual's  suitability, 
and  record  of  personal  interview. 
Enlisted  special  duty  folders  contain 
enlisted  performance  reports,  special 
duty  applications,  AF  Form  422, 
Physical  Profile  Serial  Report,  and 
records  review  Report  on  Individual 
Persoimel  (RIP). 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
'Military  personnel  applying  for 
instructor  duty  (Officer)  and  Special 
Ehity  (Enlisted)  at  the  Air  Force 
Academy.' 


PURPOSE(S): 

Add  to  end  of  entry  'and  enlisted 
persoimel  at  the  Academy' 


SAFEGUARDS: 

Add  to  end  of  entry  'and  are  password 
protected.' 

***** 

F036  USAFA  C 
SYSTEM  NAME: 

Prospective  Instructor  Files. 

SYSTEM  location: 

Deputy  Chief  of  Staff  for  Personnel, 
2304  Cadet  Drive,  Suite  317,  U.S.  Air 
Force  Academy,  CO  80840-5020; 

Dean  of  Faculty,  2354  Fairchild  Drive, 
Suite  6F26,  U.S.  Air  Force  Academy,  CO 
80840-6200; 

Commander,  34th  Training  Wing, 
2354  Fairchild  Drive,  Suite  5A10,  U.S. 
Air  Force  Academy,  CO  80840-6260. 

CATEGORIES  OF  INDfVIOUALS  COVERED  BY  THE 
SYSTEM: 

Military  personnel  applying  for 
instructor  duty  (Officer)  and  Special 
Duty  (Enlisted)  at  the  Air  Force 
Academy. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Copy  of  Application  for  Instructor 
Duty;  college  transcripts;  past  Officer 
Effectiveness  Reports;  Officer  Uniform 
Assignment  Brief  which  may  contain 
prior  assignment  information, 
aeronautical  rating  information,  general 
personnel  data  including  security 
clearance,  date  of  birth,  marital  status, 
and  promotion  dates;  correspondence 
between  individual  and  department; 
evaluations  on  individual's  suitability, 
and  record  of  personal  interview. 
Enlisted  special  duty  folders  contain 
enlisted  performance  reports,  special 
duty  applications,  AF  Form  422, 
Physical  Profile  Serial  Report,  and 
records  review  Report  on  Individual 
Personnel  (RIP). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force  and  10  U.S.C,  Chapter  903,  U.S. 
Air  Force  Academy. 

PURPOSE(S): 

Used  to  determine  qualification, 
availability  and  location  of  potential 
instructors  and  enlisted  personnel  at  the 

Academy. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USESt 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Wvacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 


compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  in 
computers  data  bases,  and  on  computer 
output  products. 

RETRIEVABIUTY: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software  and  are 
password  protected. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  until 
superseded,  obsolete,  or  no  longer 
needed  for  reference.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning.  Computer  records  are 
destroyed  by  degaussing  or  overwriting. 

SYSTEM  MANAGEIt(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Personnel, 
2304  Cadet  Drive,  Suite  317,  U.S.  Air 
Force  Academy,  CO  80840-5020; 

Dean  of  Faculty,  2354  Fairchild  Drive, 
Suite  6F26,  U.S.  Air  Force  Academy,  CO 
80840-6200; 

Commander,  34th  Training  Wing, 
2354  Fairchild  Drive,  Suite  SAlO,  U.S. 
Air  Force  Academy,  CO  80840-6260. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  or  visit  the 
Deputy  Chief  of  Staff  for  Personnel, 
2304  Cadet  Drive,  Suite  317,  U.S.  Air 
Force  Academy,  CO  80840-5020;  or  the 

Dean  of  Facility,  2354  Fairchild  Drive, 
Suite  6F26,  U.S.  Air  Force  Academy,  CO 
80840-6200;  or  the 

Commander,  34th  Training  Wing, 
2354  Fairchild  Drive,  Suite  5A10.  U.S. 
Air  Force  Academy,  CO  80840-6260. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  or  visit  the  Deputy  Chief  of  Staff  for 
Personnel,  2304  Cadet  Drive,  Suite  317, 
U.S.  Air  Force  Academy,  CO  80840- 
5020;  or  the 
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Dean  of  Faculty,  2354  Fairchild  Drive, 
Suite  6F26,  U.S.  Air  Force  Academy,  CO 
80840-6200;  or  the 

Commander,  34th  Training  Wing, 
2354  Fairchild  Drive,  Suite  5A10,  U.S. 
Air  Force  Academy.  CO  80840-6260. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  the 
individual,  previous  employers, 
educational  institutions  and  source 
dociunents  such  as  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  99-9218  Filed  4-13-99;  8:45  am] 
NLUNGCOOE  S0OO-O«-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Delete  records  systems. 

summary:  The  Department  of  the  Navy 
proposes  to  delete  six  systems  of  records 
notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  actions  will  be  effective  on 
May  14.  1999  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  firom 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  delete  systems  of  records  notices  in 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended.  The  deletions  are 
not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended,  which  requires  the 


submission  of  new  or  altered  system 
report. 

Dated:  April  8, 1999. 
L.M.  B3mum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N01 001-3 

SYSTEM  name: 

Naval  Reserve  Intelligence/Personnel 
File  March  3,  1998.  63  FR  10366). 

Reason:  System  no  longer  being  used. 
All  files  were  destroyed  several  years 
ago. 

N01070-13 
SYSTEM  name: 

Nuclear  Program  Interview  and 
Screening  (September  20. 1993.  58  FR 
48852). 

Reason:  Information  maintained 
within  this  system  of  records  duplicates 
information  currently  maintained  in  the 
following  Department  of  the  Navy 
systems  of  records:  N01070-3,  N01080- 
2,  N01131-1,  and  N12950-5.  Therefore, 
the  Navy  is  deleting  this  duplicative 
system  of  records. 

N01 070-14 
SYSTEM  name: 

Next  of  Kin  hiformation  for  Sea  Trial 
Riders  (February  22.  1993,  58  FR 
10704). 

Reason:  System  of  records  is  no  longer 
needed.  Records  have  been  destroyed. 

N01070-15 

SYSTEM  NAME: 

Nuclear-Trained  Naval  Officers 
(February  22,  1993.  58  FR  10704). 

Reason:  Information  maintained 
within  this  system  of  records  duplicates 
information  currently  maintained  in  the 
following  Department  of  the  Navy 
systems  of  records:  N01070-3,  N01080- 
2,  N01131-1,  and  Nl295(>-5.  Therefore, 
the  Navy  is  deleting  this  duplicative 
system  of  records. 

N01 572-1 
SYSTEM  name: 

NJAG  Reserve  Officer  Questionnaires 
(February  22. 1993.  58  FR  10719). 

Reason:  Program  was  discontinued 
several  years  ago.  All  files  have  been 
destroyed. 

N04600-1 
SYSTEM  name: 

Portable  Asset  Control  Environment 
(PACE)  (February  22. 1993.  58  FR 
10744). 


Reason:  System  is  obsolete  and  all 
records  have  been  destroyed. 

[PR  Doc.  99-9217  Filed  9-13-99;  8:45  am) 
BULMQ  CODE  S001-10-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Amend  record  systems. 

summary:  The  Department  of  the  Navy 
proposes  to  amend  five  systems  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  actions  will  be  effective  on 
May  14, 1999,  unless  comments  are 
received  that  wovdd  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30).  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  bom 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  amend  systems  of  records  notices  in 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended.  The  amendments  are 
not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended,  which  requires  the 
submission  of  new  or  altered  system 
reports. 

Dated:  April  8, 1999. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N01000-2 

SYSTEM  NAME: 

Naval  Discharge  Review  Board 
Proceedings  (March  18. 1997,  62  FR 
12806). 

changes: 

*        •        *        *        • 

SYSTEM  location: 

Delete  entry  and  replace  with  'Naval 
Discharge  Review  Board,  Washington 
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Navy  Yard,  720  Kennon  Street  SE,  Room 
309,  Washington,  DC  20374-5023.' 


safeguards: 

Delete  entry  and  replace  with 
'Computerized  data  base  is  password 
protected  and  access  is  limited.  The 
office  is  locked  at  the  close  of  business. 
The  office  is  located  in  a  building  on  a 
military  installation  which  has  24-hour 
gate  sentries  and  24-hour  roving 
patrols.' 
*        *        •        •        * 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Director,  Naval  Coimcil  of  Personnel 
Boards,  Department  of  the  Navy, 
Washington  Navy  Yard,  720  Kennon 
Street  SE,  Room  309,  Washington,  DC 
20374-5023.' 


N01000-2 
SYSTEM  name: 

Naval  Discharge  Review  Board 
Proceedings. 

SYSTEM  location: 

Naval  Discharge  Review  Board, 
Washington  Navy  Yard,  720  Kennon 
Street  SE,  Room  309,  Washington,  DC 
20374-5023. 

CATEGORIES  OF  MDMOUALS  COVERED  BY  THE 
SYSTEM: 

Former  Navy  and  Marine  Corps 
personnel  who  have  submitted 
applications  for  review  of  discharge  or 
dismissal  pursuant  to  10  U.S.C.  1553,  or 
whose  discharge  or  dismissal  has  been 
or  is  being  reviewed  by  the  Naval 
Discharge  Review  Board,  on  its  own 
motion,  or  pursuant  to  an  application  by 
a  deceased  former  member's  next  of  kin. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  file  contains  the  former  member's 
application  for  review  of  discharge  or 
dismissal,  any  supporting  documents 
submitted  therewidi,  copies  of 
correspondence  between  the  former 
member  or  his  counsel  and  the  Naval 
Discharge  Review  Board  and  other 
correspondence  concerning  the  case, 
and  a  siunmarized  record  of  proceedings 
before  the  Board. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  1553  and  E.O.  9397  (SSN). 
PURPOSE(S): 

Selected  information  is  used  to 
defend  the  Department  of  the  Navy  in 
civil  suits  filed  against  it  in  the  State 
and/or  Federal  coiuts  system.  This 
information  will  permit  officials  and 
employees  of  the  Board  to  consider 


former  member's  applications  for  review 
of  discharge  or  dismissal  and  any 
subsequent  application  by  the  member; 
to  answer  inquiries  on  behalf  of  or  from 
the  former  member  or  counsel  regarding 
the  action  taken  in  the  former  member's 
case.  The  file  is  used  by  members  of  the 
Board  for  Correction  of  Naval  Records 
when  reviewing  any  subsequent 
application  by  the  former  member  for  a 
correction  of  records  relative  to  the 
former  member's  discharge  or  dismissal. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

hi  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  file  is  used  by  counsel  for  the 
former  member,  and  by  accredited 
representatives  of  veterans' 
organizations  recognized  by  the 
Secretary,  Department  of  Veterans 
Affairs  imder  38  U.S.C.  3402  and  duly 
designated  by  the  former  member  as  his 
or  her  representative  before  the  Naval 
Discharge  Review  Board. 

Officials  of  the  Department  of  Justice 
and  the  United  States  Attorneys  offices 
assigned  to  the  particular  case.  - 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRCVMG,  ACCESSMG,  RETAINING,  AND 
OISPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders; 
microfiche;  plastic  recording  disks; 
recording  cassettes;  and  computerized 
data  base. 

retrievabiuty: 

Name,  docket  niunber,  and/or  Social 
Security  Number. 

SAFEGUARDS: 

Computerized  data  base  is  password 
protected  and  access  is  limited.  The 
office  is  locked  at  the  close  of  business. 
The  office  is  located  in  a  building  on  a 
military  installation  which  has  24-hoiir 
gate  sentries  and  24-hour  roving  patrols. 

retention  and  disposal: 

Files  are  transferred  to  the 
Washington  Federal  Records  Center, 
4205  SuiUand  Road,  Suitland,  MD 
20409  when  case  is  closed  and  then 
destroyed  after  15  years. 

system  manager(s)  and  address: 

Director,  Naval  Council  of  Personnel 
Boards,  Department  of  the  Navy. 


Washington  Navy  Yard,  720  Kennon 
Street  SE,  Room  309,  Washington,  DC 
20374-5023. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Naval  Council  of  Personnel  Boards, 
Department  of  the  Navy,  Washington 
Navy  Yard,  720  Kennon  Street  SE,  Room 
309,  Washington.  DC  20374-5023. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  EHrector,  Naval  Council 
of  Personnel  Boards,  Department  of  the 
Navy,  Washington  Navy  Yard,  720 
Kennon  Street  SE,  Room  309, 
Washington,  E)C  20374-5023. 

CONTESTWIG  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  irom  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  the  files  is 
obtained  from  the  former  member  or 
those  acting  on  the  former  member's 
behalf,  from  military  personnel  and 
medical  records,  and  from  records  of 
law  enforcement  investigations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N01 000-6 
SYSTEM  name: 

Naval  Clemency  and  Parole  Board 
Files  (July  22.  1997.  62  FR  39225). 

CHANGES: 


SSYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Naval 
Clemency  and  Parole  Board, 
Washington  Navy  Yard.  720  Kennon 
Street  SE,  Room  309,  Washington,  DC 
20374-5023.' 


SYSTEM  MANAQER(8)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Director,  Naval  Coimcil  of  Personnel 
Boards,  Department  of  the  Navy, 
Washington  Navy  Yard,  720  Kennon 
Street  SE,  Room  309,  Washington.  DC 
20374-5023.' 
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N01 000-5 
SYSTEM  NAME: 

Naval  Clemency  and  Parole  Board 
Files. 

SYSTEM  location: 

Naval  Clemency  and  Parole  Board, 
Washington  Navy  Yard,  720  Kennon 
Street  SE,  Room  309,  Washington,  DC 
20374-5023. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Members  or  former  members  of  the 
Navy,  Marine  Corps,  or  Coast  Guard 
whose  cases  have  been  or  are  being 
considered  by  the  Naval  Clemency  and 
Parole  Board. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  file  contains  individual 
applications  for  clemency  and/or  parole, 
reports  and  recommendations  thereon 
indicating  progress  in  confinement  or 
while  awaiting  completion  of  appellate 
review  if  not  confined,  or  on  parole; 
correspondence  between  the  individual 
or  his  counsel  and  the  Naval  Clemency 
and  Parole  Board  or  other  Navy  offices; 
other  correspondence  concerning  the 
case;  the  court-martial  order  and  staff 
fudge  Advocate's  review;  records  of 
trial;  and  a  simmiarized  record  of  the 
proceedings  of  the  Board. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  874(a),  952-954; 
SECNAVINST  5815. 3H.  Department  of 
the  Navy  Clemency  and  Parole  Systems; 
and  E.O.  9397  (SSN). 

I>URP0SE(S): 

The  file  is  used  in  conjimction  with 
periodic  review  of  the  member's  or 
former  member's  case  to  determine 
whether  or  not  clemency  or  parole  is 
warranted.  The  file  is  referred  to  in 
answering  inquiries  from  the  member  or 
former  member  or  their  counsel.  The  file 
is  referred  to  by  the  Naval  Discharge 
Review  Board  and  the  Board  for 
Correction  of  Naval  Records  in 
conjunction  with  their  subsequent 
review  of  applications  ft'om  members  or 
former  members.  The  file  is  also  used  by 
coimsel  in  connection  with 
representation  of  members  or  former 
members  before  the  Naval  Clemency 
and  Parole  Board. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 


The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  computerized  data 
base. 

RETRIEVABILITY: 

Name  and  Social  Security  Number. 

SAFEGUARDS: 

Files  are  kept  within  the  Naval 
Clemency  and  Parole  Board 
administration  office.  Access  during 
business  hours  is  controlled  by  Board 
personnel.  The  office  is  locked  at  the 
close  of  business.  Computerized  data 
base  is  password  protected. 

RETENTION  AND  DISPOSAL: 

Files  are  transferred  to  the 
Washington  National  Records  Center, 
4205  Suitland  Road,  Suitland,  MD 
20409  one  year  after  discharge  of 
individual  bom  the  naval  service.  Files 
are  destroyed  after  25  years  after  cut-off. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Naval  Council  of  Personnel 
Boards,  Department  of  the  Navy, 
Washington  Navy  Yard,  720  Kennon 
Street  SE,  Room  309,  Washington,  DC 
20374-5023. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Naval  Council  of  Personnel  Boards, 
Department  of  the  Navy,  Washington 
Navy  Yard,  720  Kennon  Street  SE,  Room 
309,  Washington,  DC  20374-5023. 

Requests  should  contain  full  name 
and  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director,  Naval  Council 
of  Personnel  Boards,  Department  of  the 
Navy,  Washington  Navy  Yard,  720 
Kennon  Street  SE,  Room  309, 
Washington,  DC  20374-5023. 

Requests  should  contain  full  name 
and  Social  Security  Number. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 


RECORD  SOURCE  CATEGORIES: 

Information  contained  in  the  file  is 
obtained  from  the  member  or  former 
member  or  from  those  acting  in  their 
behalf,  from  confinement  facilities,  from 
military  commands  and  offices,  from 
personnel  service  records  and  medical 
records,  and  from  civilian  law 
enforcement  agencies  or  individuals. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
pursuant  to  5  U.S.C.  552a(j)(2)  if  the 
information  is  compiled  and  maintained 
by  a  component  of  the  agency  which 
performs  as  its  principle  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  3,  (c)  and  (e)  and  published  in  32 
CFR  part  701,  subpart  G.  For  additional 
information  contact  the  system  manager. 

N01770-3 

SYSTEM  NAME: 

Naval  Academy  Cemetery  and 
Columbarium  Records  (September  9, 
1996.  61  FR  47483). 

CHANGES: 


SYSTEM  LOCATKm: 

Delete  entry  and  replace  with 
'Chaplains  Center,  Mitscher  Hall,  U.S. 
Naval  Academy,  101  Cooper  Road, 
Annapolis,  MD  21402-5027.' 


STORAGE: 

Add  to  entry  'and  computer  generated 
reports.' 

***** 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Memorial  Affafrs  Coordinator,  U.S. 
Naval  Academy,  Mitscher  Hall,  101 
Cooper  Road,  Annapolis,  MD  21402- 
5027.' 


N01770-3 
SYSTEM  name: 

Naval  Academy  Cemetery  and 
Columbarium  Records. 

SYSTEM  LOCATION: 

Chaplains  Center,  Mitscher  Hall,  U.S. 
Naval  Academy,  101  Cooper  Road, 
Annapolis.  MD  21402-5027. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Those  eligible  to  reserve  a  lot  for 
future  burial  in  the  Naval  Academy 
Cemetery.  Deceased  individuals 


CATEGORIES  ( 


arrangemei 


ROUTINE  USE 
SYSTEM,  INO 
THEPURPOS 
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interred/inured  in  the  Naval  Academy 
Cemetefy/Columbarium. 

CATEQOmES  OF  RECORDS  IN  THE  SYSTEM: 

State  Burial  Transit  Permit, 
Application  for  Reimbursement  of 
Headstone  or  Marker  Expenses  (VA 
Form  21-8834),  Application  of  Standard 
Government  Headstone  or  Marker  for 
Installation  in  a  Private  or  Local 
Cemetery  (VA  Form  40-1330),  Lot 
Marker  (NDW-USNA-DMC-11 70/08). 
Coliimbarium  Niche  Cover  Inscription 
(NDW-USNA-DMC-5370/42),  U.S. 
Navsd  Academy  Internment/Inurement 
Record  (NDW-USNA-DMC-5360/43), 
U.S.  Naval  Academy  Cemetery  Record 
(NDW-USNA-DMC-11 70/46),  Naval 
Academy  Foundation  Order  (NDW- 
USNA-DMC-5360/09),  and 
correspondence  to  and  from 
individuals.  Specifically,  information 
contained  on  the  forms  or 
correspondence  may  be:  Full  name, 
home  address,  rank,  service,  Social 
Security  Number,  date  and  place  of 
birth,  date  and  place  of  death,  marital 
status,  name  of  father  and  mother,  name 
of  next  of  kin  and  their  address, 
telephone  nimiber,  date  of  birth  and 
date  of  death  (if  applicable),  date  and 
place  of  burial,  lot  number  and  other 
information  relating  to  burial 
arrangements. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  1481-1488;  44 
U.S.C.  3101;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  maintain  official  records  of 
individuals  holding  grave  site 
reservations  and/or  individuals 
interred/inured  in  the  Naval  Academy 
Cemetery  or  Columbarium.  Records  are 
used  to  respond  to  general  inquiries 
from  individuals  holding  grave  site 
reservations,  to  verify  eligibility  of 
spouses  of  an  officer  or  enlisted  person 
of  the  Navy  or  Marine  Corps  who  is 
interred/inured  in  the  Naval  Academy 
Cemetery  or  Coliunbarium. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


POLICIES  AND  PflACnCES  FOR  STONMG, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders, 
microfiche,  and  computer  generated 
reports. 

RETMEVABIUTr: 

Alphabetically  by  last  name  and 
numerically  by  lot  number. 

SAFEGUARDS: 

Records  are  kept  in  a  building  not 
open  to  general  visiting  and  are 
maintained  in  an  area  accessible  only  to 
authorized  personnel.  Building  is  under 
siu^'eillance  of  security  personnel 
during  non-working  hours.  Microfiche 
records  are  kept  in  the  Naval  Academy 
Archives  which  is  not  open  to  general 
visiting  and  is  locked  during  non- 
working  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  permanent.  They  are 
retained  after  the  individual  is 
deceased. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Memorial  Affairs  Coordinator,  U.S. 
Naval  Academy,  Mitscher  Hall,  101 
Cooper  Road,  Annapolis,  MD  21402- 
5027. 

NOTnCATION  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Memorial  Affairs  Coordinator,  U.S. 
Naval  Academy,  Mitscher  Hall.  101 ' 
Cooper  Road,  Annapolis,  MD  21402- 
5027. 

Requests  should  contain  name,  rank, 
and  year  of  graduation  from  the  U.S. 
Naval  Academy. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Memorial  Affairs 
Coordinator,  U.S.  Naval  Academy, 
Mitscher  Hall,  101  Cooper  Road, 
Annapolis,  MD  21402-5027. 

Requests  should  contain  name,  rank, 
and  year  of  graduation  frtim  the  U.S. 
Naval  Academy. 

CONTESTVMI  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 


RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
frtHn  the  individual  to  whcmi  it  applies, 
the  next  of  kin,  and  from  the  Register  of 
the  Alumni. 


EXEMPTIONS  CLAaiED  FOR  THE  SYSTEM: 

None. 
N01tS0-1 

SYSTEM  NAME: 

Origins  of  Disabilities  for  Retired 
Military  Members  (February  22,  1993, 
58  FR  10727). 

CHANGES: 

*  *         •         •         • 

SYSTEM  NAME: 

Delete  entry  and  replace  with 
'Disabilities  of  Separated/Retired 
Military  Members'. 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Office 
of  the  Judge  Advocate  General  (Code 
13),  Department  of  the  Navy, 
Washington  Navy  Yard,  1322  Patterson 
Avenue,  SE.  Suite  30O0,  Washington. 
DC  20374-5066.' 

CATEGORIES  OF  MDMDUALS  COVERED  BY  THE 

system: 

Delete  entry  and  replace  with  'Retired 
or  former  members  of  the  Navy  or 
Marine  Corps  who  have  been  separated 
for  a  disability  or  placed  on  the 
Temporary  Disability  Retired  List  or 
Permanent  Disability  Retired  List  who 
have  applied  for  income  tax  exclusion 
and/or  applied  for  Federal  civilian 
emplo)mient  or  retirement.' 

categories  of  records  m  the  system: 

Delete  entry  and  replace  with 
'Correspondence  from  individual 
originating  request;  Office  of  Personnel 
Management  or  any  federal  agencies 
employing  such  individuals;  Chief. 
Bureau  of  Medicine  and  Surgery 
historical  narratives  and  opinions 
concerning  the  origins  of  disabilities  of 
individuals  on  whom  determinations 
have  been  requested;  copies  of  Judge 
Advocate  General  determinations;  and 
related  correspondence.' 

authority  for  maintenance  of  the  system: 

Delete  entry  and  replace  with  '5 
U.S.C.  301.  Departmental  Regulations;  5 
U.S.C.  3501(a),  5532(d).  6303(a). 
8332(c),  8411(b);  26  U.S.C.  104(b);  44 
U.S.C.  3101;  and  50  U.S.C.  403,  2082.' 

PURPOSE(S): 

Delete  entry  and  replace  with 
'Information  is  used  for  determinations 
conceniing  the  eligibility  of  individuals 
to  certain  benefits  connected  with 
Federal  taxation  of  compensation  for 
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injuries  or  sickness  and/or  Federal 
civilian  employment  benefits  available 
to  those  disabled  in  combat  with 
enemies  of  the  U.S.  or  having 
disabilities  caused  or  aggravated  by 
instrumentalities  of  war  or  in  the  case 
of  federal  taxation  only,  an  injury  or 
sickness  incurred  while  engaged  in 
extra-hazardous  service  or  imder 
conditions  simulating  war.' 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Amend  second  paragraph  to  read 
'Determinations  are  provided,  upon 
request,  to  any  Federal  agency 
employing  members  who  are  retired  or 
separated  from  the  Naval  service  for 
disability.' 


SYSTEM  MANA6ER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Assistant  Judge  Advocate  General 
(Administrative  Law],  Office  of  the 
Judge  Advocate  General,  Washington 
Navy  Yard,  1322  Patterson  Avenue  SE, 
Suite  3000,  Washington,  DC  20374- 
5066.' 


N01 850-1 
SYSTEM  NAME: 

Disabilities  of  Separated/Retired 
Military  Members. 

SYSTEM  LOCATKm: 

Office  of  the  Judge  Advocate  General 
(Code  13),  Department  of  the  Navy, 
Washington  Navy  Yard,  1322  Patterson 
Avenue,  SE,  Suite  3000,  Washington, 
DC  20374-5066. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Retired  or  former  members  of  the 
Navy  or  Marine  Corps  who  have  been 
separated  for  a  disability  or  placed  on 
the  Temporary  Disabili^  Retired  List  or 
Permanent  Disability  Retired  List  who 
have  applied  for  income  tax  exclusion 
and/or  applied  for  Federal  civilian 
employment  or  retirement. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence  from  individual 
originating  request;  Office  of  Personnel 
Management  or  any  federal  agencies 
employing  such  individuals;  Chief, 
Bureau  of  Medicine  and  Surgery 
historical  narratives  and  opinions 
concerning  the  origins  of  disabilities  of 
individuals  on  whom  determinations 
have  been  requested;  copies  of  Judge 
Advocate  General  determinations;  and 
related  correspondence. 


AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  3501(a),  5532(d), 
6303(a),  8332(c),  8411(b);  26  U.S.C. 
104(b);  44  U.S.C.  3101;  and  50  U.S.C. 
403,  2082. 

PURPOSE(S): 

Information  is  used  for 
determinations  concerning  the 
eligibility  of  individuals  to  certain 
benefits  connected  with  Federal 
taxation  of  compensation  for  injuries  or 
sickness  and/or  Federal  civilian 
employment  benefits  available  to  those 
disabled  in  combat  with  enemies  of  the 
U.S.  or  having  disabilities  caused  or 
aggravated  by  instrumentalities  of  war 
or  in  the  case  of  federal  taxation  only, 
an  injury  or  sickness  incurred  while 
engaged  in  extra-hazardous  service  or 
imder  conditions  simulating  war. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

Determinations  are  provided,  upon 
request,  to  any  Federal  agency 
employing  members  who  are  retired  or 
separated  bom  the  Naval  service  for 
disability. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  system  of  record  notices 
also  apply  to  this  system. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders. 

RETRIEVABIUTY: 

By  name  of  individual. 

SAFEGUARDS: 

Files  are  maintained  in  file  cabinets 
under  the  control  of  authorized 
personnel  during  working  hours;  the 
office  space  in  which  the  file  cabinets 
are  located  is  locked  outside  officifd 
working  hours. 

RETENTION  AND  DISPOSAL: 

Retire  to  Washington  National 
Records  Center,  4205  Suitland  Road, 
Suitland,  MD  20409  for  storage  when 
one  year  old.  Destroy  when  75  years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Judge  Advocate  General 
(Administrative  Law),  Office  of  the 
Judge  Advocate  General,  Washington 


Navy  Yard,  1322  Patterson  Avenue  SE, 
Suite  3000,  Washington,  DC  20374- 
5066. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Assistant  Judge  Advocate  General 
(Administrative  Law),  Office  of  the 
Judge  Advocate  General,  Washington 
Navy  Yard,  1322  Patterson  Avenue  SE, 
Suite  3000,  Washington,  DC  20374- 
5066. 

The  request  should  contain  the  full 
name  of  the  individual  concerned  and 
the  approximate  date  on  which  relief 
was  requested.  Written  request  must  be 
signed  by  the  requesting  individusd. 
Visits  may  be  made  to  the 
Administrative  Law  Division  (Code  13), 
Office  of  the  Judge  Advocate  General, 
Suite  7000,  Presidential  Towers,  2611 
South  Jefferson  Davis  Highway, 
Arlington,  VA  22209.  Armed  Forces' 
identification  card  or  state  driver's 
license  is  required  for  identification. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  should  address 
written  inquiries  to  the  Assistant  Judge 
Advocate  General  (Administrative  Law), 
Office  of  the  Judge  Advocate  General, 
Washington  Navy  Yard,  1322  Patterson 
Avenue  SE,  Suite  3000,  Washington,  DC 
20374-5066. 

The  request  should  contain  the  frill 
name  of  the  individual  concerned  and 
the  approximate  date  on  which  relief 
was  requested.  Written  request  must  be 
signed  by  the  requesting  individual. 
Visits  may  be  made  to  the 
Administrative  Law  Division  (Code  13), 
Office  of  the  Judge  Advocate  General, 
Suite  7000,  Presidential  Towers,  2611 
South  Jefferson  Davis  Highway, 
Arlington,  VA  22209.  Armed  Forces' 
identification  card  or  state  driver's 
license  is  required  for  identification. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  Part  701;  or 
may  be  obtained  frt)m  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Employment  information  in  the 
system  is  submitted  by  the  individuals 
concerned  or  the  federal  agencies 
employing  them.  Medical  information 
in  the  system  is  obtained  from  the 
individuals'  medical  records,  physical 
evaluation  board  records,  and  service 
records. 


Federal  Register / Vol.  64,  No.  71  / Wednesday.  April  14,  1999 /Notices 


18415 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
N01 850-2 

SYSTEM  NAME: 

Physical  Disability  Evaluation  System 
Proceedings  JMarch  18,  1997.  62  FR 
12806). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Physical  Evaluation  Board,  Washington 
Navy  Yard,  720  Kennon  Street  SE,  Room 
309,  Washington,  DC  20374-5023." 


SAFEGUAROSr 

Replace  last  sentence  of  entry  with 
'The  office  is  located  in  a  building  on  a 
military  installation  which  has  24-hom' 
gate  sentries  and  24-hour  roving 
patrols.' 
*        *        *        •        * 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Director,  Naval  Coimcil  of  Personnel 
Boards,  Department  of  the  Navy, 
Washington  Navy  Yard,  720  Kennon 
Street  SE,  Room  309,  Washington,  DC 
20374-5023.' 


N01850-2 

SYSTEM  name: 

Physical  Disability  Evaluation  System 
Proceedings. 

SYSTEM  location: 

Physical  Evaluation  Board, 
Washington  Navy  Yard,  720  Kennon 
Street  SE,  Room  309,  Washington,  DC 
20374-5023. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Navy  and  Marine  Corps  personnel 
who  have  been  considered  by  a  Physical 
Evaluation  Board  for  separation  or 
retirement  by  reason  of  physical 
disability  (including  those  foimd  fit  for 
duty  by  such  boards). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  medical  board  reports; 
statements  of  findings  of  physical 
evaluation  boards;  medical  reports  firom 
Department  of  Veterans  Affairs  and 
civilian  medical  facilities;  copies  of 
military  health  records;  copies  of  JAG 
Manual  investigations;  copies  of  prior 
actions/appellate  actions/review  taken 
in  the  case;  recordings  of  physical 
evaluation  board  hearings;  rebuttals 
submitted  by  the  member;  intra  and 
interagency  correspondence  concerning 


the  case;  correspondence  from  and  to 
the  member,  members  of  Congress, 
attorneys,  and  other  interested 
members;  and  documents  concerning 
the  appointment  of  trustees  for  mentally 
incompetent  service  members. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
10  U.S.C.  1216  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  determine  fitness  for  duty  or 
eligibility  for  separation  or  retirement 
due  to  physical  disability  of  Navy  and 
Marine  Corps  personnel,  by  establishing 
the  existence  of  disability,  the  degree  of 
disability,  and  the  ciraunstances  under 
which  the  disability  was  incurred,  and 
to  respond  to  official  inquiries 
concerning  the  disability  evaluation 
proceedings  of  particular  service 
personnel. 

Used  by  the  Office  of  the  Judge 
Advocate  General  relating  to  legal 
review  of  disability  evaluation 
proceedings;  response  to  official 
inquiries  concerning  the  disability 
evaluation  proceedings  of  particular 
service  personnel;  to  obtain  information 
in  order  to  initiate  claims  against  third 
parties  for  recovery  of  medical  expenses 
under  the  Medical  Care  Recovery  Act 
(42  U.S.C.  2651-2653);  and  to  obtain 
information  on  personnel  determined  to 
be  mentally  incompetent  to  handle  their 
own  financial  affairs,  in  order  to  appoint 
trustees  to  receive  their  retired  pay. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  officials  and  employees  of  the 
Department  of  Veterans  Affairs  to  verify 
information  of  service  connected 
disabilities  in  order  to  evaluate 
applications  for  veteran's  benefits. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTKES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  automated  records, 
microfiche,  and  cassette  recordings. 

retrievabiuty: 

Year  of  disability  proceeding,  name, 
record  number,  and  Social  Security 
Nimiber  within  that  year. 


SAFEGUARDS: 

Files  are  maintained  in  file  cabinets  or 
other  storage  devices  under  the  control 
of  authorized  personnel  during  working 
hours.  Computerized  system  is 
password  protected.  Access  during 
working  hours  is  controlled  by  Board 
personnel  and  the  office  space  in  which 
the  file  cabinets  and  storage  devices  are 
located  is  locked  after  official  working 
hours.  The  office  is  located  in  a  building 
on  a  military  installation  which  has  24- 
hom  gate  sentries  and  24-hour  roving 
patrols. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  on-site  at  the 
Naval  Council  of  Personnel  Boards  for 
one  year.  After  that,  they  are  retired  to 
the  Washington  National  Records 
Center,  4205  Suitland  Road,  Suitland, 
MD  20409  for  retention.  After  a  total  of 
75  years,  records  are  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Naval  Council  of  Personnel 
Boards,  Department  of  the  Navy, 
Washington  Navy  Yard,  720  Kennon 
Street  SE,  Room  309,  Washington,  DC 
20374-5023. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
Naval  Council  of  Personnel  Boards, 
Department  of  the  Navy,  Washington 
Navy  Yard,  720  Kennon  Street  SE,  Room 
309.  Washington.  DC  20374-5023. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  military  grade  or  rate,  and 
date  of  Disability  Evaluation  System 
action.  Written  requests  must  be  signed 
by  the  requesting  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director,  Naval  Council 
of  Personnel  Boards,  Department  of  the 
Navy,  Washington  Navy  Yard,  720 
Kennon  Street  SE,  Room  309, 
Washington,  DC  20374-5023. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  military  grade  or  rate,  and 
date  of  Disability  Evaluation  System 
action.  Written  requests  must  be  signed 
by  the  requesting  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
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may  be  obtained  firom  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Military  medical  boards  and  medical 
facilities;  Department  of  Veterans 
Affairs  and  civilian  medical  facilities; 
physical  evaluation  boards  and  other 
activities  of  the  disability  evaluation 
system,  Naval  Council  of  Personnel 
Boards,  the  Bureau  of  Medicine  and 
Surgery;  the  Judge  Advocate  General; 
Navy  and  Marine  Corps  local  command 
activities;  other  activities  of  the 
Department  of  Defense;  and 
correspondence  from  private  coimsel 
and  other  interested  persons. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  99-9219  Filed  4-13-99;  8:45  am] 

BMJJNQ  code  S001-10-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-2843-007;  etc.] 

AES  Redondo  Beach,  LLC  el  al.;  Notice 
of  HIing 

April  8, 1999. 

In  the  matter  of:  AES  Redondo  Beach,  LLC, 
Docket  No.  ER98-2843-007,  AES  Huntington 
Beach,  LLC,  Docket  No.  ER98-2844-007, 
AES  Alamitos,  LLC.  Docket  No.  ER98-2883- 
007  (Not  Consolidated),  Long  Beach 
Generation,  LLC,  Docket  No.  ER98-2972- 
008,  EL  Segundo  Power,  LLC,  Docket  No. 
ER98-297 1-007  (Not  Consolidated),  Ocean 
Vista  Power  Generation,  LLC,  Mountain  Vista 
Power  Generation,  LLC,  Alta  Power 
Generation,  LLC,  Docket  No.  ER98-2977- 
006,  Oeste  Power  Generation,  LLC,  Ormond 
Beach  Power  Generation,  LLC,  Williams 
Energy  Services  Company,  Docket  No.  ER98- 
3106-004,  Duke  Energy  Oakland,  LLC, 
Docket  No.  ER9&-34 16-006,  Duke  Energy 
Morro  Bay,  Docket  No.  ER98-34 17-0067 
Duke  Energy  Moss  Landing,  Docket  No. 
ER98-3418-006  (Not  Consolidated),  and 
Southern  California  Edison  Company,  Docket 
No.  EL98-62-005. 

Take  notice  that  on  April  6, 1999,  the 
Market  Surveillance  Committee  (MSC) 
of  the  California  Independent  System 
Operator  Corporation  (ISO)  filed  with 
the  Federal  Energy  Regulatory 
Commission  its  "Report  on  Redesign  of 
Markets  for  Ancillary  Services  and  Real- 
Time  Energy"  prepared  in  compliance 
with  the  Commission's  October  28,  1998 
Order  and  March  22, 1999  letter  order 
in  the  above-captioned  proceedings.  The 
MSC  had  previously  submitted  this 
report  to  the  Commission  on  March  25, 
1999  with  a  request  that  certain 
information  contained  in  the  report  be 


given  confidential  treatment,  on  a 
temporary  basis,  in  accordance  with 
Section  388.112  of  the  Commission's 
regulations  (18  CFR  388.112). 
Interventions  and  protests  on  the  report, 
as  previously  released  on  March  25, 
1999,  should  be  filed  on  or  before  April 
12, 1999.  The  report  filed  on  April  6, 
1999  releases  this  information  firom  a 
claim  of  confidentiality.  The  report  filed 
on  April  6, 1999  also  contains  several 
attachments  which  were  not  included  in 
the  March  25, 1999  filing  of  the  report. 

The  ISO  has  served  copies  of  the 
report,  including  these  attachments  and 
the  previously  confidential  information, 
upon  the  official  service  list  in  the 
above-captioned  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practices 
and  Procedures  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
regarding  the  newly  released  material 
should  be  filed  on  or  before  April  19, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-9295  Filed  4-13-99;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  Nos.  EC96-19-049  and  ER9fr-1663- 
051] 

California  Power  Exchange 
Corporation;  Notice  of  Filing 

April  8,  1999. 

Take  notice  that  on  March  30, 1999, 
California  Power  Exchange  Corporation 
(PX)  filed  two  reports.  The  first  report 
concerns  the  relative  benefits  of  a 
Simultaneous  versus  Sequential  Market 
for  Energy  and  Ancillary  Services.  The 
second  report  relates  to  the  format  of  the 
PX's  Auction  Process.  These  reports  are 
being  submitted  in  compliance  with  the 


Commission's  October  30, 1997  Order  in 
these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
April  19, 1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretory. 
[FR  Doc.  99-9294  Filed  4-13-99;  8:45  am) 

BILLING  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9S  408  028] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Riing 

April  8, 1999. 

Take  notice  that  on  April  6, 1999, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  its  report 
on  the  sharing  with  its  customers  of  a 
portion  of  the  profits  from  the  sale  of 
certain  base  gas  as  provided  in 
Columbia's  Docket  No.  RP95-408  rate 
case  settlement. 

Columbia  states  that  its  approved 
settlement  in  Docket  No.  RP95-408 
provides  for  the  sharing  with  customers 
a  portion  of  the  profits  from  certain  base 
gas  sales.  See  Stipulation  n.  Article  W, 
Sections  A  through  E,  in  Docket  No. 
RP95-408  approved  at  Colxunbia  Gas 
Transmission  Corp.,  79  FERC  61,044 
(1997).  Sales  of  base  gas  have  generated 
additional  profits  of  $7,645,758  (above  a 
$21.4  million  threshold)  requiring  a 
sharing  of  10  percent  of  the  excess 
profits  with  customers  in  accordance 
with  Stipulation  H,  Article  IV,  Section 
C.  Consequently,  10  percent  of  such 
profits,  totaling  $771,906,  inclusive  of 
interest,  have  been  allocated  to  affected 
customers  and  credited  to  their  April 
invoices,  which  credits  remain  subject 
to  Commission  acceptance  of  this  filing. 
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Ck)lumbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  intemiptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  Commission's  and  Regulations. 
All  such  protests  must  be  filed  on  or 
before  April  25, 1999.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/^ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  WatMn,  Jr., 
Acting  Secretary. 
[PR  Doc.  99-9240  Filed  4-13-99;  8:45  am) 

BtUtNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9S-647-001] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Application 

April  8, 1999. 

Take  notice  that  on  April  2, 1999, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes),  One 
Woodward  Avenue.  Suite  1600,  Detroit, 
Michigan  48226,  filed  in  Docket  No. 
CP96-64  7-001  an  application  pm^uant 
to  Section  7(c)  of  the  Natural  Gas  Act  to 
amend  the  certificate  of  public 
convenience  and  necessity  issued  on 
October  21, 1997.  in  Docket  No.  CP96- 
647-000,  Great  Lakes  Gas  Transmission 
Umited  Partnership,  81  FERC  H  61,075, 
(1997).  Specifically,  Great  Lakes  seeks 
authorization  to  operate  two  recently 
installed  compressor  units  at  the 
manufactiirer's  updated  nameplate 
horsepower  rating,  rather  than  the 
ciurently  certificated  horsepower 
associated  with  those  imits,  all  as  more 
fully  set  forth  in  the  appUcation  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http.7/ 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Great  Lakes  requests  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  amend  the  certificate 
issued  in  Docket  No.  CP96-647-000  so 
as  to  operate  the  two  Solar  Taurus  70 


compressor  imits,  each  rated  at  7,400  hp 
(NEMA),  added  as  part  of  the  1998 
Expansion  Project,  at  the  manufacturer's 
current  nameplate  rating  of  8,330  hp 
(NEMA).  Great  Lakes  states  that  one  unit 
was  installed  at  its  St.  Vincent 
Compressor  Station  (Compressor  Station 
No.  1)  located  in  Kittson  County, 
Minnesota,  and  the  other  at  its  Farwell 
Compressor  Station  (Compressor  Station 
No.  12),  located  in  Clare  County, 
Michigan. 

Great  Lakes  declares  that  no 
mechanical  alterations  of  the  units  will 
be  required  in  order  to  obtain  the 
increased  horsepower,  which  wall  be 
accomplished  by  changes  in  control 
modifications.  Consequently,  Great 
Lakes  asserts  that  there  will  be  no 
construction  costs  associated  with 
increasing  the  rates  horsepower  of  the 
two  units. 

Great  Lakes  states  that  the  increased 
horsepower  will  only  have  a  minor 
impact  on  system  capacity.  Great  Lakes 
declares  that  the  increase  in  horsepower 
will  nevertheless  be  useful  for  their 
operational  requirements,  contributing 
to  system  flexibility  and  efficiency,  and 
will  also  reduce  overall  system  fuel 
usage  as  compared  to  transporting  an 
equivalent  average  day  volume  of 
natural  gas. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before  April 
29, 1999,  filed  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  18  CFR 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 

rules. 

Take  further  notice  that  piu«uant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  sections  7  and  15  of  the 
Natiiral  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  because  the  Commission  or  its 
designee  on  this  Application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  on  the  abfmdonment  is 
required  by  the  public  convenience  and 


necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission,  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  |r. 
Acting  Secretary. 

(FR  Doc.  99-9232  Filed  4-13-99;  8:45  am) 
aaiMG  CODE  •nr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-280-0001 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Application 

April  8,  1999. 

Take  notice  that  on  March  31, 1999, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo,  New  York  14203.  filed  an 
application  in  Docket  No.  CP99-280- 
000  pursuant  to  Section  7(b)  of  the 
Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations,  for  authority 
to  abandon  a  storage  line,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Specifically,  National  Fuel  proposes 
to  abandon  a  well  line,  designated  Line 
SW-386,  in  its  East  Branch  Storage 
Field  located  in  Mckean  Coimty, 
Pennsylvania.  National  Fuel  proposes  to 
abandon  Line  SW-386  because  the  line 
serves  no  purpose  since  the  well  it  is 
connected  to.  Well  386-P,  was  plugged 
and  abandoned  pursuant  to  the 
Commission's  regulations  at  18  CFR  Part 
284,  Subpart  L  National  Fuel  states  that 
the  abandonment  of  Line  SW-386  will 
have  no  significant  environmental 
impact  beoiuse  Line  SW-386  is  above- 
ground  and  no  excavation  will  be 
required. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
application  should  on  or  before  April 
29, 1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426.  a 
motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commissions  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
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filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestant  a  party 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commissions 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedures  herein  provide 
for  unless  otherwise  advised,  it  will  be 
unnecessary  for  National  Fuel  to  appear 
or  to  be  represented  at  the  hearing. 
Linwood  A.  Watson  Jr., 
Acting  Secretary. 
(FR  Doc.  99-9234  Filed  4-13-99;  8:45  ami 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-286-000] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

April  8, 1999. 

Take  notice  that  on  April  5, 1999, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP99-2 86-000  a  request 
pursuant  to  sections  157.205, 157.212 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212  and  157.216) 
for  authorization  to  upgrade  an  existing 
Town  Border  Station  (TBS)  located  in 
O'Brien  County,  Iowa,  to  provide 
incremental  natural  gas  deliveries  to 
MidAmerican  Energy  Company 
(MidAmerican)  under  Northern's 
blanket  certificate  issued  in  Docket  No. 
CP82-^01-O00  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 


forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance. 

Northern  states  that  it  requests 
authority  to  upgrade  the  existing  TBS  at 
an  estimated  cost  of  $85,000  to  provide 
incremental  natural  gas  deliveries  to 
MidAmerican  under  currently  effective 
throughput  service  agreements. 
Estimated  incremental  volumes  to 
MidAmerican  at  this  TBs  will  be  275 
MMBtu  on  a  peak  day  and  8,250  MMBtu 
on  an  annual  basis. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-9235  Filed  4-13-99;  8:45  am) 

B«LUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT99-1 6-000] 

Northwest  Pipeline  Corporation;  Notice 
of  proposed  changes  in  FERC  gas 
tariff  and  filing  of  non-conforming 
service  agreements 

April  8,  1999. 

Take  notice  that  on  April  5, 1999, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  (1)  seven  non-conforming 
service  agreements,  and  (2)  Third 
Revised  Sheet  No.  364  and  First  Revised 
Sheet  No.  365  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  to  be 
effective  May  6,  1999. 

Northwest  states  that  six  of  the  non- 
conforming service  agreements  contain 
either  contract-specific  operational  flow 
order  provisions  or  provisions  imposing 
subordinate  primary  corridor  rights.  The 
seventh  service  agreement  contains  a 
provision  that  obligates  the  shipper  to 


reallocate  a  portion  of  its  receipt  point 
capacity  or  pay  additional  facility 
charges  if  Northwest  initiates  an 
expansion  project  to  reduce  required 
south  flow  displacement.  The  tariff 
sheets  are  submitted  to  add  such 
agreements  to  the  list  of  non-conforming 
service  agreements  contained  in 
Northwest's  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www/ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-9237  Filed  4-13-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Convnission 

[Docket  No.  TM99-1-37-001] 

Northwest  Pipeline  Corporation;  Notice 
of  Compliance  Filing 

April  8,  1999. 

Take  notice  that  on  April  5, 1999, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  the  following  tariff 
sheets,  to  be  effective  May  1, 1999: 

Third  Revised  Volume  No.  1 
Eleventh  Revised  Sheet  No.  14; 

Original  Volume  No.  2 
Twenty-Sixth  Revised  Sheet  No.  2.1 

Northwest  states  that  the  piupose  of 
this  filing  is  to  comply  with  the 
Commission's  letter  order  dated  March 
31, 1999  in  Docket  No.  TM99-1-37-000 
which  directed  Northwest  to  revise  its 
fuel  reimbursement  factor  (Factor)  for 
Northwest's  transportation  service  Rate 
Schedules  TF-1,  TF-2,  TI-1  and  for  all 
transportation  service  rate  schedules 


Federal  Register / Vol.  64,  No.  71 /Wednesday,  April  14.  1999 /Notices 


18419 


contained  in  Original  Volume  No.  2  of 
Northwest's  FERC  Gas  Tariff. 

Northwest  states  that  the  revised 
Factor  of  0.84%  is  calculated  using  a 
two-year  average  of  actual  lost  and 
unaccounted-for  gas  as  directed  by  the 
Commission.  Northwest  seeks  waiver  of 
any  necessary  regulations  so  that  the 
proposed  tariff  sheets  may  be  effective 
May  1.  1999. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  each  person 
designated  on  the  official  service  li^ 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-9241  Filed  4-13-99;  8:45  ami 
BNXING  CODE  Snr-OI-H 


PG&E  GT-NW  further  states  that  a 
copy  of  this  filing  has  been  served  on 
PG&E  GT-NW's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rides  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-9238  Filed  4-13-99;  8:45  ami 
BIUING  CODE  VTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlealon 

[Dodwt  No.  MTM-S-OOO] 

PGAE  Gaa  Tranamlaalon,  Nuilhweat 
Corporation;  Notice  of  Tariff  FHing 

April  8. 1999. 

Take  notice  that  on  April  1. 1999, 
PG&E  Transmission,  Northwest 
Corporation  (PG&E  GT-NW)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volimie  No.  1-A.  Second 
Revised  Sheet  No.  85.  PG&E  GT-NW 
requests  that  the  above-referenced  tariff 
sheets  become  effective  May  1. 1999. 

PG&E  GT-NW  asserts  that  the 
purpose  of  this  filing  is  to  update  its 
Tariff  to  reflect  die  PG&E  GT-NW  will 
share  certain  facilities  in  Houston 
Texas,  with  a  marketing  affiliate. 

PG&E  GT-NW  also  submitted  a 
revised  set  of  Marketing  Affiliate 
Standards  to  reflect  the  shared  facilities 
as  well  as  to  add  new  Standard  L. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Doclwt  No.  CP99-288-0001 

Texas  Gaa  Tranamlaaion  Corporation; 
Notice  of  Application 

April  8. 1999. 

Take  notice  that  on  April  6. 1999. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro.  Kentucky  42301.  filed  an 
application  with  the  Commission  in 
Docket  No.  CP99-288-000  piu-suant  to 
Section  7  of  the  Natural  Gas  Act  (NGA) 
for  permission  and  approval  to  abandon 
an  interruptible  transportation  service 
performed  for  Tennessee  Gas  Pipeline 
Company  (Tennessee)  under  Texas  Gas' 
FERC  Gas  Tariff  Rate  Schedide  X-82,  all 
as  more  fully  set  forth  in  the  request 
which  is  open  to  the  public  for 
inspection.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance. 

Texas  Gas  received  authority  on 
December  7. 1979,  to  transport  up  to 
80,000  Mcf  of  natural  gas  and  associated 
liquids  per  day  for  Tennessee  via  its 
capacity  in  the  High  Island  Offshore 
System  and  the  Michigan  Wisconsin 


Pipe  Line  Company  from  West  Cameron 
Block  167.  offshore  Louisiana,  to  an 
exchange  point  between  Texas  Gas  and 
Tennessee  at  Egan.  Acadia  Parish, 
Louisiana.  1  Texas  Gas  states  that 
Tennessee  no  longer  needs  this 
interruptible  transportation  service.  By 
mutual  agreement,  the  parties  via  a 
letter  dated  March  8. 1999,  terminated 
the  transportation  service.  No  facilities 
would  be  abandoned  in  this  proposal. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April 
29, 1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Stieet,  N.E.,  Washington.  D.C.  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Gas  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-9236  Filed  4-13-99;  8:45  ami 
MtxMG  CODE  cnr-oi-M 


'9  FERC  1  61,307(1979). 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-1 13-000] 

Algonquin  LNG,  Inc.  Notice  of 
Availability  of  ttie  Environmental 
assessment  for  ttie  Proposed  ALNG 
Plant  Modifications  Project 

April  8,  1999. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  this 
environmental  assessment  (EA)  on  the 
modification  of  existing  facilities 
proposed  by  Algonquin  LNG,  Inc. 
(ALNG  Plant  Modifications  Project)  in 
the  above-referenced  docket.  The 
application  and  other  supplemental 
filings  in  this  docket  are  available  for 
viewing  on  the  FERC  Internet  website 
(www.ferc.fed.us).  Click  on  the  "RIMS" 
link,  select  "Docket  #"  fi-om  the  RIMS ' 
Menu,  and  follow  the  instructions. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  tests  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
enviroimiental  effects  of  the  proposed 
modification,  construction,  and 
operation  at  an  existing  liquefied 
natural  gas  (LNG)  storage  facility.  The 
proposed  modifications  would  include: 

•  Abandoning  the  three  existing 
direct-fired  LNG  vaporizers,  and 
installing  three  new  horizontal  indirect- 
fired  150  million  standard  cubic  feet  per 
day  (MMscfd)  LNG  vaporizers; 

•  Increasing  the  capacity  of  the 
existing  LNG  pumps  from  100  MMscfd 
to  150  MMscfd: 

•  Installing  two  new  600  horsepower 
boiloff  gas  compressors  consisting  of 
fiooded  screw  type  compressors  driven 
by  fixed  speed  electric  motors. 

Installing  additional  emergency 
power  generation  equipment,  control 
systems,  and  safety  systems;  and 
_    •  Modifying  metering  facilities  for  the 
delivery  of  vaporized  LNG  and  boiloff 
gas. 

The  proposed  facilities  would  allow 
ALNG  to  continue  to  provide  LNG 
storage,  LNG  truck  loading  and 


unloading,  and  LNG  vaporization 
services  on  a  firm  and  interruptible  non- 
discriminatory open  access  basis. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  niunber  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  commission. 
Public  Reference  and  files  Maintenance 
Branch,  888  First  Street,  NE,  Room  2A, 
Washington,  DC  20426,  (202)  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  the  instructions  to 
ensure  that  your  conunents  are  received 
in  time  and  properly  recorded. 

•  Send  two  copies  of  your  comments 
to:  David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Room  lA,  Washington, 
DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch, 
PRll.l; 

•  Reference  Docket  No.  CP99-113- 
000;  and 

•  Mail  your  conunents  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  May  7, 1999. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  not  seeking  to  file  late 
interventions  must  show  good  cause,  as 
required  by  section  395.214(b)(3),  why 
this  time  limitation  should  be  waived. 
Environmental  issues  have  been  viewed 
as  good  cause  for  late  intervention.  You 
do  not  need  intervenor  status  to  have 
your  environmental  comments 
considered.  Additional  information 
about  the  proposed  project  is  available 
from  Mr.  Paul  McKee  of  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  For  assistance  with 
access  to  RIMS,  the  RIMS  helpline  can 
be  reached  at  (202)  208-2222.  Access  to 
the  texts  of  formal  documents  issued  by 


the  Commission  with  regard  to  this 
docket,  such  as  orders  and  notices,  is 
also  available  on  the  FERC  website 
using  the  "CIPS"  link.  For  assistance 
with  access  to  CIPS,  the  CIPS  helpline 
can  be  reached  at  (202)  208-2474. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  99-9233  Filed  4-13-99;  8:45  am] 
BILUNG  CODE  6717-41-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1494-160  Oklahoma] 

Grand  River  Dam  Authority;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

April  8,  1999. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  Part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  an  application  for 
approval  of  additional  marina  facilities. 
Grand  River  Dam  Authority  proposes  to 
permit  Gene  Gregg,  d/b/a  Tera  Miranda 
Marina,  (permittee)  to  improve  and 
enlarge  an  existing  commercial  marina 
facility  located  on  the  east  side  of  Grand 
Lake's  Monkey  Island.  The  existing 
marina  facility  includes  20  boat  docks 
with  a  total  of  129  slips.  The  permittee 
requests  permission  to  remove  from  the 
site  an  existing  jetty  and  two  manmade 
breakwaters  and  to  install  and  operate 
certain  additional  facilities.  The  new 
proposed  facilities  include  five  new 
boat  docks  with  a  total  of  116  slips,  two 
floating  breakwaters,  a  building 
containing  showers  and  a  restroom 
facility,  and  a  wraste  disposal  system. 
The  Pensacola  Project  is  on  the  Grand 
River,  in  Craig,  Delaware,  Mayes,  and 
Ottawa  Counties,  Oklahoma. 

The  DEA  was  written  by  staff  in  the 
Office  of  Hydropower  licensing.  Federal 
Energy  Regulatory  Commission.  Copies 
of  the  DEA  can  be  obtained  by  calling 
the  Commission's  Public  Reference 
Room  at  (202)  208-1371  or  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm 
(please  call  (202)  208-2222  for 
assistance).  In  the  DEA,  staff  concludes 
that  approval  of  the  licensee's  proposal 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

lease  submit  any  comments  within  30 
days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to:  Mr. 
David  P.  Boergers,  Acting  Secretary, 


FadsralEn 
Commissk 
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Federal  Enwgy  Regulatory  Commission, 

888  First  Street,  NE.,  Washington,  DC 

20426.  Please  affix  Project  No.  1494-160 

to  all  comments.  For  further 

information,  please  contact  the  project 

manager.  Jon  Cofrancesco  at  (202)  21^ 

0079. 

LiHwaad  A.  WaUsn,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-9239  Filed  4-13-99;  8:45  am) 

BNJJNG  COOE  STIT-tl-M 


DEPARTMENT  OF  ENERGY 

Fwtoral  EMrgy  Regulatory 
Commission 

Notice  of  Meeting  on  Nevada 
Independent  System  Administrator 

April  9, 1999. 

Take  notice  that,  on  April  15, 1999, 
Mr.  CM.  Naeve  of  Skadden,  Arps,  Slate, 
Meagher  &  Flom,  other  representatives 
of  Nevada  utilities,  and  other 
stakeholders  will  meet  with  members  of 
the  Commission's  staff  and  interested 
members  of  the  public  concerning  the 
formation  of  an  independent  system 
administrator  for  the  transmission 
facilities  of  Nevada  utilities. 

The  meeting  will  be  held  on  April  15, 
1999,  at  4:00  PM,  in  a  Hearing  or 
Conference  Room  to  be  determined 


later,  at  the  Commission's  Headquarters, 

888  First  Street.  NE,  Washington,  DC 

20426. 

UhwsmI  a.  WateM,  K-, 

Acting  Secretary. 

[FR  Doc.  99-9296  Filed  4-13-99;  8:45  am) 

MLUNQ  CODE  •717-41-M 


ENVIROfNiENTAL  PROTECTION 
AGENCY 

[0PP-««2M;  FM.  6071-«] 

Notice  Of  ReceipC  Of  Requests  to 
VokmtarHy  Cancel  Certain  PesticMe 
Registrations 

agency:  Envirormiental  Protection 
Agency  (EPA). 
ACTKm:  Notice. 


SiMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA). 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
October  12, 1999,  orders  will  be  issued 
cancelling  all  of  these  registrations. 
FOR  FURTHER  INFOR«IATK)N  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 


Pesticide  Programs  {7502C), 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery,  telephone  number  and  e-mail 
address:  Rm.  224,  Crystal  Mall  No.  2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)  305-5761;  e- 

mail: 
hollins.james@epamail.epamail.epa.gov. 

SUPPl^MENTARY  INFORMATION: 

I.  Introdttctioii 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  Notice  aimounces  receipt  by  the 
Agency  of  requests  to  cancel  some  48 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  niunber)  in  the 
following  Table  1. 


Table  1— Registrations  With  Pending  Requests  for  Cancellation 


Registration  No. 


000192-00206 

000239-02532 
000352  OR-92-0003 
000352  OR-92-0015 
000352  OR-93-0020 
000352  OR-94-0009 

000655-00328 

000769-00836 
000769-00837 
000769-00911 
001203-00005 
001270-00172 
001270-00197 


Product  Name 


001270-00199 
001685-00069 
001685-00071 

002155-00059 


Dexol  Preemergent  Weed  and  Grass  Pre- 
venter 2 

Ortho  Grass  &  Weed  Preventer 

Du  Pont  Sint>ar  Herbicide 

Dupont  Karniex  DF  Herbicide 

Dupont  Karniex  DF  Herbicide 

Dupont  Karniex  DF  Herbicide 

Prentox  Carbamate  Concentrate  Contains 
10%  Propoxur 

Miller  Dacthal  5G 

Miller  Turt  Food  12-6-6  Plus  3 

Science  Garden  Weeder 

Delta  Foremost  4820  Del-KIH  Insecticide 

Zep  10-X  Insecticide 

Zep  Tox  II  Pressurized  Spray 


Chemical  Name 


Zep  Stop 

Fonnula  296  State  Roach  &  Ant  Killer 

State  Formula  298  RAS  Residual  Roach  & 
Ant  Spray 

R.I.S.  15  Residual  Insecticide 


Dimethyl  tetrachloroterephthalate 

Dimethyl  tetrachloroterephthalate 
3-tert-Butyl-5-chloro-6-methyluracil 
3-(3,4-Dichlorophenyl)-1 ,1-dimethylurea 
3-(3,4-Dichlorophenyl)- 1 , 1  -<limethylurea 
3-(3,4-Dichlorophenyl)-1 ,1-dimethylurea 
o-lsopropoxyphenyl  methylcarbamate 

Dimethyl  tetrachloroterephthalate 

Dimethyl  tetrachloroterephthalate 

Dimethyl  tetrachloroterephthalate 

o-lsopropoxyphenyl  methylcartjamate 

o-lsopropoxyphenyl  methylcart)amate 

o-lsopropoxyphenyl  methylcart)amate 

NOctyl  bicycioheptene  dicartwximide 

(Butyk»rt)ityl)(6-propylpiperonyl)  ether  80%  and  related  compounds 

20% 
Pyrethrins 

o-lsopropoxyphenyl  methylcarbamate 
o-lsopropoxyphenyl  methylcart)amate 
o-lsopropoxyphenyl  methylcartamate 

o-lsopropoxyphenyi  methylcart)amate 
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Table  1— Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registration  No. 


Product  Name 


Chemical  Name 


002596-001 1 4    Hartz  Blockade  for  Cats 


002596-00115 


002781-00050 
002935  OR-85-0042 
002935  OR-85-0043 
002935  OR-85-0045 
002035  OR-85-0046 
002935  OR-94-0024 

003125-00205 

003125-00381 
003125-00437 
004691-00137 

005042  OR-85-0003 

005042  WA-92-0022 

010107-00106 

010107^-00107 

010163-00218 
010163  ID-97-0010 

010163  OR-95-0008 

010163  OR-96-0031 

010806-00001 


011225  CA-88-0029 
013283-00010 


032273-00008 
050534-00011 

050534-00131 
050534-00151 


050534-00153 


050534-00194 


050534-00203    Reach 


Hartz  Blockade  for  Dogs 


Spot  Guard 

Dimethogon  267  EC 

Dimethogon  267  EC 

Dimethogon  267  EC 

Dimethogon  267  EC 

Mancozeb  Potato  Seed  Protectant  Fun- 
gicide 

Morestan  Technical  for  Use  Only  In  the 
Manufacture  of  E 

Morestan  4  Omamental  Miticide 

Morestan  4  Nursery  Miticide 

Kennel  and  Yard  Spray  Concentrate 

Oreo  Patrol 

Oreo  Patrol  Ground  Squin-el  Bait 

Two  Plus  Two  Bromacil  and  Diuron 

Four  Plus  Four  Bromacil  and  Diuron 

Bran-L-BaH1.5% 


Gowan  Cryolite  Bait 
Gowan  Cryolite  Bait 
Contact  Roach  and  Ant  Killer 


Kelthane  35  Agricultural  Mitk:ide 
Rainbow  Wasp  Killer 


#90  Deck  &  Fencepost  Preservative 
2  Plus  2  (MCPP  +  2,4-D  Amine) 

2,  4-D  Acid  Technical  Flake 
Triban-D 


2,4-D  +  Dicamba  Turf  Care  Herbicide 


DS-33 


N,A/-Diethyl-meta-toluamide  and  other  isomers 

4-Chk)ro-alpha-(1-methylethyl)benzeneacetic  add,  cyano(3- 

phenoxyphenyl)methyl 

A/,MDiethyl-meta-toluamide  and  other  isomers 

4-Chloro-alpha-(1-methylethyt)benzeneacetic  acid,  cyano(3- 

phenoxyphenyl)mettiyl 

Cydopropanecartxjxytic  ackj,  3-(2,2-dichloroethenyJ)-2,2-dimettiyl-, 

0,0-Dimethyl  &((methyteart)amoyl)methyl)  phosphorodithioate 

O.O-Dimethyl  S-((methyteart>amoyl)methyl)  phosphqrodithioate 

0,0-Dimethyl  5-((methylcarbamoyl)methyl)  phosphorodithioate 

O.O-Dimethyl  S-((methylcarbamoyl)methyl)  phosphorodithioate 

Z\nc   ion   and   manganese   ethylenebisdithiocarbamate,    coordination 
product 

6-Methyl-2.3-quinoxalinedithiol  cyclic  S,S-dithiocartx>nate 

6-Methyl-2,3-quinoxalinedithiol  cyclic  S,S-dithiocartx)nate 

6-Methyl-2,3-quinoxalinedithiol  cyclk:  S,S-dithiocart)onate 

2-Chloro-1  -(2,4,5-trichlorophenyl)vinyl  dimethyl  phosphate 

2,2-Dichlorovinyl  dimethyl  phosphate 

2-((p-Chlorophenyl)phenylacetyl)-1 ,3-indandlone 

2-((p-Chlorophenyl)phenylacetyl)- 1 ,3-indandione 

5-Bromo-3-sec-butyl-6-methyluracil 

3-(3,4-Dichk)rophenyl)-1 , 1 -dimethylurea 

5-Bromo-3-sec-butyl-6-methyluracil 

3-(3,4-Dichlorophenyl)-1 ,1  -dimethylurea 

S-Methyl  A/-((methylcarbamoyl)oxy)thioacetimidate 

6,7,8,9,1 0-Hexachloro-1 ,5,5ot,6,9,9a-hexahydro-6,9-methano-2,4,3- 
benzodioxathiepin-3-oxide 

Cryolite 

Cryolite 

o-lsopropoxyphenyl  methylcarbamate 

AAOctyl  bicycloheptene  dicartxjximide 

(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  compounds 
20% 

Pyrethrins 

1 , 1  -Bis(chlorophenyl)-2,2,2-trichloroethanol 

o-lsopropoxyphenyl  methytearbamate 

(Butylcarbityl)(6-propylpip6ronyl)  ether  80%  and  related  compounds 
20% 

Pyrethrins 

Copper  naphthenate 

Dimethylamine  2,4-dichlorophenoxyacetate 

Dimethylamine2-(2-methyl-4-chlorophenoxy)propionate 

2,4-Dichlorophenoxyacetic  acid 

Dimethylamine  3,6-dichloro-o-anisate 

Dimethylamine  2 ,4-dichlorophenoxyacetate 

Dimethylamine  2-(2-methyl-4-chlorophenoxy)propionate 

Dimethylamine  3,6-dichloro-o-anisate 

Dimethylamine  2,4-dichlorophenoxyacetate 

Dimethylamine  2,4-dichlorophenoxyacetate 

Dimethylamine  2-(2-methyi-4-chlorophenoxy)propionate 

Tetrachloroisophthalonitrile 
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Table  i— Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registration  No. 


071714-00001 


Product  Name 


Roundup  Ultra 


Chemical  Name 


1-(4-Chlorophenoxy)-3,3-dimethyl-1-(1H-1,2,4-triazol-1-yl)-2-butanone 
Isopropylamine  glyphosate  {/V-(phosphonomethyl)glycine) 


Unless  a  request  is  withdrawn  by  the  registrant  within  180  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  direcUy  during  this  ISO-day  period.  The  following  Table  2  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1.  in  sequence  by  EPA  Company  Number. 

Table  2— Registrants  Requesting  Voluntary  Cancellation 


EPA 
Com- 
pany No. 


000192 

000239 

000352 

000655 

000769 

001203 

001270 

001685 

002155 

002596 

002781 

002935 

003125 

004691 

005042 

010107 

010163 

010806 

011225 

013283 

032273 

050534 

071714 


Company  Name  and  Address 


Dexol.  A  Division  of  Verdant  Brands,  Inc.,  Attn:  Elizabeth  L.  Neslund,  9555  James  Ave.,  South,  Suite  200,  Bloomington,  MN  55431. 

The  Solaris  Group  of  Monsanto  Co.,  Box  5006,  San  Ramon,  CA  94583. 

E.  I.  Du  Pont  De  Nemours  &  Co.,  Inc..  Barley  Mill  Plaza,  Walker's  Mill,  Wilmington,  DE  19880. 

Prentiss  Inc.,  C.B.  2000,  Floral  Park,  NY  1 1 001 . 

Sureco  Inc..  An  Indirect  Sul)skJiary  of  Verdant  Brands,  9555  James  Ave.,  South,  Suite  200,  Bloomington,  MN  55431. 

Delta  Foremost  Chemical  Corp..  3915  Air  Park  St.,  Memphis,  TN  381 18. 

ZEP  Mfg.  Co.,  Box  2015,  Atlanta,  GA  30301 

The  State  Chemical  Mfg.,  Co.,  3100  Hamilton  Ave,  Cleveland,  OH  44114. 

I.  Schneid,  1429  Fairmont  Ave.,  N.W.,  Atlanta,  GA  30318. 

Hartz  Mountain  Corp..  400  Plaza  Dr..  Secaucus,  NJ  07094. 

Happy  Jack  Inc.,  Box  475,  Snow  Hill,  NC  28580. 

Wilbur  Ellis  Co.,  191  W.  Shaw  Ave.  #107,  Fresno,  CA  93704. 

Bayer  Corp.,  Agrkujiture  Division,  8400  Hawthorn  Rd.,  Box  4913,  Kansas  City,  MO  64120. 

Boehringer  Ingelheim  Vetmedrca,  Inc..  2621  North  Belt  Highway.  St.  Joseph.  MO  64506. 

RCO  Co.,  Inc.,  Box  446.  Junction  City.  OR  97448. 

Van  Diest  Supply  Co.,  1434  220th  Street.  Box  610.  Webster  City.  lA  50595. 

Gowan  Co.,  Box  5569,  Yuma,  AZ  85366. 

Contact  Industries,  Div  of  Safeguard  Chemical  Corp..  411  Wales  Ave,  Bronx,  NY  10454. 

Tuolumne  County  Agricultural  Commissioner,  2  South  Green  Street,  Sonora,  CA  95370. 

Regwest  Co.,  Agent  For:  Rainlxw  Technology  Corp.,  Box  2220.  Greeley.  CO  80632. 

Behr  Process  Corp.,  1603  W  Alton  St.,  Santa  Ana.  CA  92704. 

GB  Biosciences  Corp..  c/o  Zeneca  Ag  Products,  1800  Concord  Pike,  Box  15458,  Wilmington,  DE  19850. 

Dill)eck  Fertilizer,  Box  258,  Ralston,  OK  74650.  


m.  Procedures  for  Withdrawal  of 
Request 

t 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  mus^  submit 
such  withdrawal  in  writing  to  James  A. 
HoUins,  at  the  address  given  above, 
postmarked  before  October  12, 1999. 
This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 


fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

IV.  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  vrill 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  (56  FR 
29362)  June  26. 1991;  [FRL  3846-4). 
Exceptions  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern, 
or  is  in  noncompliance  with 


reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
ciurently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  vrill  be  made  in  specific 
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cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identiHed  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subiects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  March  25, 1999. 

Richard  D.  Schmitt, 

Acting  Director,  Information  Resources  and 
Services  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  99-8832  Filed  4-13-99;  8:45  am] 

BILUNG  CODE  6560-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34181 ;  FRL  6071-7J 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  vrithdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  October  12, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  telephone  number,  and  e-mail 
address:  Rm.,  224,  Crystal  Mall  No.  2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)  305-5761;  e- 
mail:  hollins.james@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 


provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Reg^er.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

n.  Intent  to  Delete  Uses 

This  notice  annoimces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  35  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  October  12, 
1999  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  180- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion.  [Note:  Registration 
numberfs)  preceded  by  **  indicate  a  30- 
day  comment  period.) 


Table  1— Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 

EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Delete  From  Label 

"000264-00312 

SEVIN  Brand  10%  Bait  Carbaryl  In- 
secticide 

Carbaryl 

Use  on  cotton 

"000264-00314 

SEVIN  Brand  50W  Cartaryl  Insecti- 
cide 

Cartiaryl 

Use  on  cotton 

"000264-00315 

SEVIN  Brand  85  Sprayable  Cartwiryl 
Insec  ticide 

Carbaryl 

Use  on  cotton 

"000264-00316 

SEVIN  Brand  80S  Carbaryl  Insecti- 
cide 

Cart)aryl 

Use  on  cotton 

"000264-00320 

SEVIN  Brand  5%  Cartaryl  Insecti- 
cide 

Cartaryl 

Use  on  cotton 

"000264-00321 

SEVIN  Brand  Carbaryl  Insecticide 

Cartjaryl 

Use  on  cotton 

"000264-00324 

SEVIN      Brand      99%      Technical 
Carbaryl  Insecticide 

Carbaryl 

Use  on  cotton 

"000264-00325 

SEVIN  Brand  97.5%  Manufacturing 
Concentrate  Cart)aryl  Insecticide 

Cartwryl 

Use  on  cotton 

"000264-00328 

SEVIN     Brand     80%     Dust     Base 
Carbaryl  Insecticide 

Carbaryl 

Use  on  cotton 

"000264-00333 

SEVIN  Brand  XLR  PLUS  Carbaryl  In- 
secticide 

Use  on  cotton 

"000264-00335 

SEVIN  Brand  RP4  Carbaryl  Insecti- 
cide 

Carbaryl 

Use  on  cotton 

"000264-00349 

SEVIN  Brand  4F  Carbaryl  Insecticide 

Carbaryl 

Use  on  cotton 

"000264-00526 

SEVIN   Brand  80WSP  Carbaryl   In- 
secticide 

Carbaryl 

Use  on  cotton 

000432-00582 

BIORAM  0.15%  +  0.25%  Insecticide 
Aqueous  Pressurized  Spray 

c^f/ans-Allethrin;  Permethrin 

Use  on  dogs  &  cats 

000432-00585 

BIORAM   0.2%   +   0.2%   Insecticide 
Aqueous  Pressurized  Spray 

d-frans-Allethrin; 
Permethrin,  mixed  cis, 
trans 

Use  on  dogs  &  cats 
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Table  i— Registrations  with  Requests  for  AMENDME^f^s  to  Delete  Uses  in  Certain  Pesticide  Registrations— 

Continued 


EPA  Reg  No. 


000432-00592 

••0031 25-001 02 

"003125-00108 

"003125-00310 

"005905-00525 
"010163-00078 

"010163-00080 

"010163-00095 
"010163-00138 

"010163-00139 


Product  Name 


Pramex  Insecticide  Aqueous  Pres- 
surized Spray  0.25%  for  House  & 
Garden 

Guthion  2L 


Guthion  Technical 

Guthion  Solupak  50% 

Diazinon  4EC 

Gowan  Azinphos-M-50-W 

Gowan  Azinphos-M  2EC 

Azinphos  Methyl  Technical 
Gowan  Azinphos-M  35WP 

Gowan  Azinphos-M  35WSB 


"010163-00180 

"034704-00691 

"051036-00076 

"051036-00130 

"051036-00164 

"051036-00205 
"051036-00207 

"066222-00011 

"066222-00012 


Active  Ingredient 


Gowan  Azinphos  50  PVA 

Clean   Crop    Sniper   2-E   Azinphos 

Methyl  Insecticide 

Azinphos-Methyl  2EC 

Azinphos-Methyl  35W 

Azinphos-Methyl  SOW 

Azinphos-Methyl  50W  Solul>le 
Azinphos-Methyl  2EC 

Cotnion-Methyl  50W 

Cotnion-Methyl  2EC 


Permethrin,  mixed  cis,  trans 

Azinphos-methyl 

Azinphos-methyl 

Azinphos-methyt 

Diazinon 
Azinphos-methyl 

« 

Azinphos-methyl 

Azinphos-methyl 
Azinphos-methyl 

Azinphos-methyl 


Delete  From  Label 


Azinphos-methyl 


Azinphos-methyl 

Azinphos-methyl 

Azinphos-methyl 

Azinphos-methyl 
Azinphos-methyl 

Azinphos-methyl 

Azinphos  methyl 


Use  on  dogs  &  cats 


Apricot,  pasture  grasses,  tobacco,  artichoke, 
grass  mixture,  peas,  wtieat,  bariey,  kiwi,  rye, 
beans  (dry),  oats,  soyt)eans 

Apricot,  pasture  grasses,  tobacco,  artichoke, 
grass  mixture,  peas,  wtieat,  bariey,  kiwi,  rye, 
beans  (dry),  oats,  soytwans 

Apricot,  pasture  grasses,  tobacco,  artichoke, 
grass  mixture,  peas,  wheat,  bartey,  kiwi,  rye, 
beans  (dry),  oats,  soyt)eans 

Use  on  all  agricultural  crops 

Bartey,  oats,  rye,  wheat,  soyt)eans,  tobacco, 
apricots,  artichokes,  dry  beans,  blackeyed 
peas  (southern  peas,  crowder  peas)  shade 
trees 

Bartey,  oats,  rye,  wheat,  pasture  grasses,  soy- 
beans, tobacco,  artichokes,  dry  beans,  Wack 
eyed  peas  (southern  and  crowder  peas), 
shade  trees 

AHatfa-grass  mixture,  artrchokes,  rye,  safflower 
(seed  crop),  vetch  (seed  crop),  tobacco 

Bartey,  oats,  rye,  wheat,  soyt}eans,  apricots, 
dry  beans,  blackeyed  peas  (southem  & 
crowder  peas),  cotton,  southem  pine  seed 
orchards,  pista  Chios,  ornamentals,  nursery 
plants,  Christmas  trees 

Bartey,  oats,  rye,  wtieat,  soybeans,  apricots, 
artichokes,  dry  beans,  blackeyed  peas 
(southem  and  crowder  peas),  cotton,  south- 
em pine  seed  orchards,  pista  Chios, 
ornamentals,  nursery  plants,  Christmas 
trees 

Bartey,  oats,  rye,  wheat,  soyt)eans,  totiacco, 
apricots,  dry  beans,  blackeyed  peas  (souttv 
em  peas,  crowder  peas),  shade  trees 

Apricot,  artichoke,  bariey  beans  (dry),  oats, 
pasture  grasses,  peas,  rye,  soybeans,  to- 
bacco, wheat 

Apricot,  artichoke,  bartey,  beans  (dry),  oats, 
southem  peas,  rye,  soyt>eans,  tobacco, 
wheat 

Apricot,  artichoke,  bartey,  beans  (dry),  oats, 
pasture  grasses,  rye,  southem  peas,  soy 
beans,  tobacco,  wheat 

Apricot,  artichoke,  bartey,  beans  (dry),  oats, 
rye,  southem  peas,  slash  pine,  soy  beans, 
tot)acco,  wtieat 

Artichoke,  rye,  slash  pine 

Artichoke,  apricot,  bartey.  beans  (dry),  oats, 
rye,  southem  peas,  soyt)eans,  totwicco, 
wheat 

Apricot,  t>artey,  kiwi,  pasture  grasses,  rye,  to- 
bacco, artichoke,  t>eans  (dry),  grass  mixture, 
oats,  peas,  soyt>eans,  wheat 

Apricot,  bartey,  kiwi,  pasture  grasses,  rye,  to- 
bacco, artichoke,  beans  (dry),  grass  mixture, 
oats,  peas,  soybeans,  wtieat 
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Table  1— Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations— 

Continued 


EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Delete  From  Label 

"066222-00016 

Cotnion-Methyl  2EC 

Azinphos  methyl 

Apricot,  barley,  kiwi,  pasture  grasses,  rye,  to- 
bacco, artichoke,  beans  (dry),  grass  mixture, 
oats,  peas,  soybeans,  wheat 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  number. 

Table  2— Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 
pany No. 


000264 
000432 
003125 
005905 
010163 
034704 
051036 
066222 


Company  Name  and  Address 


Rhone-Poulenc  Ag  Company,  P.O.  Box  12014,  2  T.W.  Alexander  Drive,  Research  Triangle  Park,  NC  27709. 

AgrEvo  Environmental  Health,  95  Chestnut  Ridge  Road,  Montvale,  NJ  07645. 

Bayer  Corporation,  Agriculture  Division,  P.O.  Box  4913,  8400  Hawthom  Road,  Kansas  City,  MO  64120. 

Helena  Chemical  Company,  6075  Poplar  Ave.,  Suite  500,  Memphis,  TN  38119. 

Gowan,  P.O.  Box  5569,  Yuma,  A2  85366. 

Platte  Chemical  Co.,  419  18th  Street,  P.O.  Box  667,  Greeley,  CO  80632. 

Micro  Flo  Company,  P.O.  Box  5948,  Lakeland,  FL  33807. 

Makhteshim-Agan  of  North  America  Inc.,  551  Fifth  Ave.,  Suite  1100,  New  York,  NY  10176. 


III.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  March  25,  1999. 

Richard  D.  Schmitt, 

Acting  Director,  Information  Resources 
Services  Division,  Office  of  Pesticide 
Programs. 

|FR  Doc.  99-8833  Filed  4-13-99;  8:45  am) 
BILLING  CODE  6SS0-S0-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

April  6, 1999. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 


of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  June  14, 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 


SmiUi  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0532. 

Title:  Scanning  Receiver  Compliance 
Exhibit  (Sections  2.1033(b)(ll)). 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Respondents:  Individuals  or 
households;  Not-for-profit  institutions; 
Business  or  other  for-profit  entities;  and 
State,  Local,  or  Tribal  Government. 

Number  of  Respondents:  40. 

Estimated  time  per  response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  40  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  The  Commission  has 
proposed  to  require  manufacturers  of 
scanning  receivers  to  design  their 
equipment  so  that:  it  has  38  dB  of  image 
rejection  for  Cellular  Service 
fi'equencies,  tuning  and  control  circuitry 
are  inaccessible,  and  any  attempt 
modify  the  scanning  receiver  to  receive 
Cellular  Service  transmissions  will 
likely  render  the  scanning  receiver 
inoperable.  The  Commission  has  also 
proposed  to  require  that  the 
manufacturer  submit  information  with 
any  application  for  certification  that: 
describes  the  testing  method  used  to 
determine  compliance  with  the  38  dB 
image  rejection  ratio,  contains  a 
statement  assessing  the  vulnerability  of 
the  scanning  receiver  to  modification, 
describes  the  design  features  that 
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prevent  modification  of  the  scanning 
receiver  to  receive  Cellular  Service 
transmissions,  and  describes  the  design 
steps  taken  to  make  tuning  and  control 
circuitry  inaccessible. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

(FR  Doc.  99-9285  Filed  4-13-99:  8:45  am] 

BKJJNQ  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(8)  Being  Reviewed  by  the 
Federal  Communications  Commission 

March  9, 1999. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  Jime  14, 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 


Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0352. 

Titie:  Part  2 — Scanning  Receiver 
Compliance  Exhibit  (Sections 
2.975(a)(8),  2.1033(b)(12)). 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  currently 
approved  collection. 
'  Respondents:  Individuals  or 
households;  Not-for-profit  institutions; 
Business  or  other  for-profit;  and  State, 
Local,  or  Tribal  Government. 

Number  of  Respondents:  40. 

Estimated  time  per  response:  1  hour. 

Total  Annual  Burden:  40  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  The  collection  of 
information  contained  in  Part  2  are 
made  necessary  by  revision  of  section 
2.1033(b)(12)  of  the  Commission  Rules 
governing  regulations  for  scanning 
receivers.  The  Commission  will  require 
manufacturers  of  scanning  receivers  to 
design  their  equipment  so  that:  it  has  38 
dB  of  image  rejection  for  Cellular 
Service  frequencies,  tuning,  control  and 
filtering  circuitry  are  inaccessible,  and 
any  attempt  to  modify  the  scanning 
receiver  to  receive  Cellular  Service 
transmissions  will  likely  render  the 
scanning  receiver  inoperable.  In 
addition,  the  Commission  will  require 
that  the  manufacturer  submit 
information  with  any  application  for 
certification  that:  describes  the  testing 
method  used  to  determine  compliance 
with  the  38  dB  image  rejection  ratio, 
contains  a  statement  assessing  the 
vulnerability  of  the  scanning  receiver  to 
modification,  describes  the  design 
features  that  prevent  modification  of  the 
scanning  receiver  to  receive  Cellular 
Service  transmissions,  and  describes  the 
design  steps  taken  to  make  tuning, 
control  and  filtering  circuitry 
inaccessible.  Moreover,  the  Commission 
will  require  that  a  label  be  affixed  to  the 
scanning  receiver,  similar  to  the 
following:  modification  of  this  device  to 
receive  Cellular  Service  signals  is 
prohibited  under  FCC  Rules  and  Federal 
Law.  Further,  the  Conmiission  is 
modifying  the  definition  of  a  scanning 
receiver.  Finally,  the  Commission  is 
modifying  its  rules  to  provide  that 
certain  portions  of  the  scanning  receiver 
application  for  certification  will  remain 
confidential  after  the  effective  date  of 
the  grant  of  the  application.  This 
information  includes  schematic 
diagrams,  technical  narratives 
describing  equipment  operation,  and 
design  details  taken  to  prevent 
modification  of  scanning  receivers  to 
receive  Cellular  Service  transmissions. 


Federal  Communications  Commission. 
William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  99-9286  Filed  4-13-99;  8:45  am) 

BILUNG  COOE  6712-01-l> 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Notice 

DATE  AND  TIME:  Tuesday,  April  20, 1999 
at  10:00  a.m. 

PLACE:  999  E  Street,  NW,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 
Compliance  matters  pursuant  to  2 

U.S.C.  437g. 
Audits  conducted  piu-suant  to  2  U.S.C. 

437g,  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 

DATE  AND  TIME:  Wednesday,  April  21, 
1999  at  10:00  a.m. 

PLACE:  999  E  Street,  NW,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1999-6:  National 

Rural  Letter  Carriers'  Association,  by 

Ken  Parmelee,  Vice  President. 
Advisory  Option  1999-7:  Mary 

Kiffmeyer,  Secretary  of  State, 

Minnesota. 
Status  of  Regulations. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Office,  Telephone: 
(202) 694-1220. 
Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  99-9468  Filed  4-12-99;  3:08  pm] 

BILUNG  COOE  671S-01-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  NW,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 


18428 


Federal  Register /Vol.  64,  No.  71 /Wednesday,  April  14.  1999 /Notices 


Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
Agreement  No.:  202-008090-045. 
Title:  Mediterranean  North  Pacific  Coast 

Freight  Conference. 
Parties: 
Med-Pacific  Express,  (a  joint  service 
between  d'Amico  Societa  di 
Navigazione  per  Azioni  and  Italia  di 
Navigazione  S.P.A.) 
Zim  Israel  Navigation  Co.,  Ltd. 
Synopsis:  The  proposed  Amendment 
restates  the  Agreement,  as  well  as, 
revising  it  to  bring  it  into  compliance 
with  the  requirements  of  the  Ocean 
Shipping  Reform  Act  and  the 
requirements  of  the  European  Union. 
Agreement  No.:  202-011353-024. 
Title:  The  Credit  Agreement. 
Parties: 
A.P.  MoUer-Maersk  Line 
Consorsio  Naviero  Occidente,  C.A. 
Crowley  American  Transport,  Inc. 
King  Ocean  Central  America,  S.A. 
Dole  Ocean  Liner  Express 
ALP  Co.  Pte.  Ltd. 
NPR,  Inc.  ("NPR") 
Seaboard  Marine  Ltd. 
Sea-Land  Service,  Inc. 
Venezuelan  Container  Service 
Tecmarine  Lines,  Inc. 
Mediterranean  Shipping  Company, 

SA 
Tropical  Shipping  and  Construction 

Co.,  Ltd. 
Ivaran  Lines,  Ltd.  ("Ivaran  Lines") 
Evergreen  Marine  Corporation 

(Taiwan)  Ltd. 
Caribbean  General  Maritime  Ltd. 
Transroll  Navieras  Express 
("Transroll") 
Synopsis:  The  proposed  amendment 
would  modify  the  Agreement's 
Independent  Action  provisions  to 
conform  to  the  Ocean  Shipping 
Reform  Act  of  1998.  It  deletes  NPR 
and  Transroll  as  parties  to  the 
Agreement,  changes  the  name  of 
Ivaran  Lines  to  Lykes  Line  Ltd.,  and 
makes  a  non-substantive 
administrative  change  to  the 
Agreement. 
Agreement  No.:  202-011579-007. 
Title:  Inland  Shipping  Service 

Association. 
Parties: 
Crowley  American  Transport,  Inc. 
King  Ocean 
Sea-Land  Service,  Inc. 
Seaboard  Marine  and  Seaboard 
Marine  of  Florida,  Inc. 
Synopsis:  The  proposed  modification 
would  expand  the  geographic  scope  of 
the  agreement  to  include  any  coimtry 
in  the  world. 

Dated:  April  8. 1999. 


By  Order  of  the  Federal  Maritime 
Commission. 
Ronald  D.  Murphy, 
Assistant  Secretary. 
(PR  Doc.  99-9209  Filed  4-13-99;  8:45  am) 

BILLING  CODE  S730-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  NoticAs; 
Acquisitions  of  Shares  of  Banics  or 
Banic  Holding  Companies 


The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  April  29, 
1999. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1 .  Thomas  Joel  Kress,  Sparta, 
Wisconsin;  to  acquire  additional  voting 
shares  of  F&M  Bancorp  of  Tomah,  Inc., 
Tomah,  Wisconsin,  and  thereby 
indirectly  acquire  voting  shares  of 
Farmers  &  Merchants  Bank,  Tomah, 
Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  9, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-9322  Filed  4-13-99;  8:45  am] 

BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
cmd  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 


banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  10, 1999. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Sharon  Bancshares,  Inc.,  Martin, 
Tennessee;  to  merge  with  First 
Northwest  Bancshares,  Inc.,  Kenton, 
Tennessee,  and  thereby  indirectly 
acquire  First  State  Bank,  Kenton, 
Tennessee. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  BOK  Financial  Corporation,  and 
Parle  Cities  Bancshares,  Inc.,  both  of 
Tulsa,  Oklahoma;  to  acquire  100  percent 
of  the  voting  shares  of  Swiss  Avenue 
State  Bank,  Dallas,  Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System.  April  9, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-9323  Filed  4-13-99;  8:45  am] 
BILLING  CODE  6210-01-F 


GENERAL  SERVICES 
ADMINISTRATION 

Notice  of  Availability  (NOA)  of  the  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Disposal  of  the 
Volunteer  Army  Ammunition  Plant 
(VAAP),  Chattanooga,  TN 

Pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  and  the  President's 
Council  on  Environmental  Quality 
Regulations  (40  CFR  1500-1508),  as 
implemented  by  General  Services 
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Administration  (GSA),  this  Notice  of 
Availability  (NOA)  for  DEIS  is 
announced.  The  proposed  action  is  the 
disposal  of  all  of  real  property 
associated  with  this  government  owned 
facility.  The  property  consists  of  about 
6,500  acres  of  land  including  buildings, 
industrial  facilities  and  equipment, 
roadways,  utilities,  specialized 
facilities,  easements,  rights  of  way,  and 
natural  tmdeveloped  land. 

The  DEIS  addresses  impacts  of  two 
alternatives  considered;  Disposal  and 
No-Action  (Continued  Federal 
Ownership).  The  DEIS  examined  the 
short  and  long-term  impacts  to  both 
natural  environment  and  impacts  to  the 
surrounding  community.  The  Disposal 
Alternative  is  further  refined  into  a 
series  of  alternative  land  use  scenarios. 
These  were  developed  with  the  input 
from  the  local  community  through  the 
scoping  process. 

GSA  vdll  solicit  community  input  at 
a  Public  Meeting  to  be  held  on  Thursday 
April  29th.  This  will  incorporate 
community  comments  into  the  decision 
process  before  GSA  issues  a  Final  EIS 
(FEIS).  The  45-day  comment  period  will 
end  Jime  2, 1999. 

After  the  comment  period  GSA  will 
issue  a  Final  EIS  for  30  days  of 
additional  comment.  A  decision  on  the 
Disposal  will  not  be  made  imtil  30  days 
after  the  release  of  the  FEIS.  GSA 
anticipates  this  decision  will  be 
rendered  by  August  1999. 

GSA  solicits  comments  in  writing  at 
the  following  address:  Mr.  Phil 
Youngberg,  Regional  Environmental 
Officer  (4PT),  General  Services 
Administration  (GSA),  401  West 
Peachtree  Street,  NW,  Suite  3010, 
Atlanta,  GA  30365,  or  FAX:  Mr.  Phil 
Youngberg  at  404-331-4540.  Comments 
should  be  submitted  in  writing. 

April  8, 1999. 
Phil  Youngbeif , 

Regional  Environmental  Office  (4  FT). 
[PR  Doc.  99-9227  Filed  4-13-99;  8:45  am) 
BaUNG  CODE  a82»-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration;  Delegation  of 
Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Administrator,  Health 
Resources  and  Services  Administration 
(HRSA),  all  authorities  vested  in  the 
Secretary  of  Health  and  Human  Services 
to  make  grants  for  the  Medicare  Rural 
Hospital  Flexibility  Program  and  for 
Rural  Emergency  Medical  Services 


imder  section  1820(g)  of  the  Social 
Security  Act,  as  amended.  This  section 
was  added  by  section  4201  of  the 
Balanced  Budget  Act  of  1997  (105-33). 
This  delegation  excludes  the  authority 
to  submit  reports  to  Congress.  This 
delegation  shall  be  exercised  under  the 
Department's  delegation  of  authority 
and  policy  on  regulation. 

In  addition,  I  hereby  ratify  any  actions 
taken  by  the  Administrator  or  other 
HRSA  officials  which  involved  the 
exercise  of  this  authority  prior  to  the 
effective  date  of  this  delegation. 

This  delegation  is  effective  upon  date 
of  signature. 

Dated:  April  1, 1998. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  99-9297  Filed  4-13-99;  8:45  am] 

BIUJNO  CODE  4160-1S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98F-0705] 

CitM  Specialty  Chemicals  Corp.; 
Withdrawal  of  Food  Addlthre  Petttlon 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  8B4618)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  expanded  safe  use  of 
tris(2 ,4-di-tert-butylphenyl)phosphite  as 
a  stabilizer  in  polymers  intended  for  use 
in  contact  with  food. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPl£MENTARY  INFORMATION:  hi  a  notice 
published  in  the  Federal  Register  of 
August  27, 1998  (63  FR 45820),  FDA 
annoimced  that  a  food  additive  petition 
(FAP  8B4618)  had  been  filed  by  Ciba 
Specialty  Chemicals  Corp.,  c/o  Keller 
and  Heckman,  1001  G  St.  NW.,  suite  500 
West,  Washington,  DC  20001.  (The 
petitioner  is  no  longer  represented  by 
Keller  and  Heckman.  The  address  of  the 
petitioner  is  540  White  Plains  Rd.,  P.O. 
Box  2005,  Tarrytown,  NY  10591-9005.) 
The  petition  proposed  to  amend  the 
food  additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  expanded  safe  use  of  tris(2,4-di- 


tert-butylphenyl)phosphite  as  a 
stabilizer  for  polymers  intended  for  use 
in  contact  with  food.  Ciba  Specialty 
Chemicals  Corp.  has  now  withdrawn 
the  petition  without  prejudice  to  a 
future  filing  (21  CFR  171.7). 

Dated:  March  29, 1999. 
Alan  ML  Rulis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  99-9223  Filed  4-13-99;  8:45  am] 

BIIXING  COOE  4180-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Indian  Health  Service 

Health  Professions  Recruitment 
Program  for  Indians 

AGENCY:  hidian  Health  Service. 
ACTION:  Notice  of  competitive  grant 
applications  for  the  health  professions 
recruitment  program  for  Indians. 

SUMMARY:  The  hidian  Health  Service 
(IHS)  announces  that  competitive  grant 
applications  are  now  being  accepted  for 
the  Health  Professions  Recruitment 
Program  for  Indians  established  by  sec. 
102  of  the  Indian  Health  Care 
hnprovement  Act  of  1976  (25  U.S.C. 
1612),  as  amended  by  Pub.  L.  102-573. 
There  will  be  only  one  funding  cycle 
during  fiscal  year  (FY)  1999.  This 
program  is  described  at  sec.  93.970  in 
the  Catalog  of  Federal  Domestic 
Assistance  and  is  governed  by 
regulations  at  42  CFR  36.310  et  seq. 
Costs  will  be  determined  in  accordance 
with  0MB  Circulars  A-21,  A-87,  and 
A-122  (cost  principles  for  different 
types  of  applicant  organizations);  and  45 
CFR  part  74  or  45  CFR  part  92  (as 
applicable).  Executive  Order  12372 
requiring  intergovernmental  review  is 
not  applicable  to  this  program.  This 
program  is  not  subject  to  the  Public 
Health  System  Reporting  requirements. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000." 
"Healthy  People  2000,"  the  full  report, 
is  currently  out  of  print.  You  may  obtain 
the  objectives  fitim  the  latest  "Healthy 
People  2000  Review."  A  copy  may  be 
obtained  by  calling  the  National  Center 
for  Health  Statistics,  telephone  (301) 
436-8500. 

Smoke  Free  Workplace:  PHS  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-fr«e  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
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PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

DATES:  A.  Application  Receipt  Date — An 
original  and  two  copies  of  the 
completed  grant  application  must  be 
submitted  with  all  required 
docimientation  to  the  Grants 
Management  Branch,  Division  of 
Acquisition  and  Grants  Management, 
Twinbrook  Building,  Suite  100, 12300 
Twinbrook  Parkway,  Rockville, 
Maryland  20852,  by  close  of  business 
May  28, 1999. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 
(1)  Received  on  or  before  the  deadline 
with  hand  carried  applications  received 
by  close  of  business  5  p.m.;  or  (2) 
postmarked  on  or  before  the  deadline 
and  received  in  time  to  be  reviewed 
along  with  all  other  timely  applications. 
A  legibly  dated  receipt  from  a 
commercial  carrier  on  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing.  Late  applications  not  accepted 
for  processing  will  be  returned  to  the 
applicant  and  will  not  be  considered  for 
funding. 

B.  Additional  Dates: 

1.  Application  Review:  June  15-17, 
1999 

2.  Applicants  Notified  of  Results:  on  or 
about  July  1, 1999  (approved, 
recommended  for  approval  but  not 
funded,  or  disapproved) 

3.  Anticipated  Start  Date:  August  1, 
1999 

FOR  FURTHER  INFORMATION  CONTACT:  For 

program  information,  contact  Ms. 
Patricia  Lee-McCoy,  Chief,  Scholarship 
Branch,  Twinbrook  Metro  Plaza,  12300 
Twinbrook  Parkway.  Suite  100, 
Rockville,  Maryland  20852.  (301)  443- 
6197.  For  grants  application  and 
business  management  information, 
contact  Mrs.  M.  Kay  Carpentier,  Grants 
Management  Officer,  Grants 
Management  Branch,  Division  of 
Acquisition  and  Grants  Management, 
Indian  Health  Service,  Twinbrook 
Building,  Suite  100, 12300  Twinbrook 
Parkway,  Rockville,  Maryland  20852 
(301)  443-5204.  (The  telephone 
numbers  are  not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION:  This 
announcement  provides  information  on 
the  general  program  purpose,  eligibility 
and  preference,  program  objectives, 
required  affiliation,  fund  availability 
and  period  of  support,  type  of  program 
activities  considered  for  support,  and 
application  procedures  for  FY  1999. 


A.  General  Program  Purpose 

The  purpose  of  the  Health  Professions 
Recruitment  program  is  to  increase  the 
number  of  American  Indians  and  Alaska 
Natives  entering  the  health  professions 
and  to  ensure  an  adequate  supply  of 
health  professionals  to  the  IHS,  Indian 
tribes,  tribal  organizations,  and  urban 
Indian  organizations  involved  in  the 
provision  of  health  care  to  Indian 
people. 

B.  Eligibility  and  Preference 

The  following  organizations  are 
eligible  with  preference  given  in  the 
order  of  priority  to: 

1.  Indian  tribes, 

2.  Indian  tribal  organizations, 

3.  urban  Indian  organizations  and 
other  Indian  health  organizations;  and 

4.  public  and  other  nonprofit  private 
healUi  or  educational  entities 

C.  Program  Objectives 

Each  proposal  must  address  the 
following  four  objectives  to  be 
considered  for  funding: 

1.  Identifying  Indians  with  a  potential 
for  education  or  training  in  the  health 
professions  (excluding  nursing — The 
Nursing  profession  is  excluded  because 
the  IHS  Nursing  Recruitment  Grant 
Program  provides  funding  to  increase 
the  number  of  nurses  who  deliver  health 
care  services  to  Indians.)  and 
encouraging  and  assisting  them: 

(A)  to  enroll  in  courses  of  study  in 
such  health  professions;  or 

(B)  if  they  are  not  qualified  to  enroll 
in  any  such  courses  of  study,  to 
undertake  such  postsecondary 
education  or  training  as  may  be  required 
to  qualify  them  for  enrollment; 

2.  Publicizing  existing  sources  of 
financial  aid  available  to  Indians 
enrolled  in  any  courses  of  study  referred 
to  in  paragraph  (1)  of  this  subsection  or 
who  are  undertaking  training  necessary 
to  qualify  them  to  enroll  in  any  such 
school. 

3.  Establishing  other  programs  which 
the  Secretary  determines  will  enhance 
and  facilitate  the  enrollment  of  Indians 
in,  and  the  subsequent  pursuit  and 
completion  by  them  of  courses  of  study 
referred  to  in  paragraph  (1)  of  this 
section.  To  delivery  die  necessary 
student  support  systems  to  help  to 
ensure  that  students  who  are  recruited 
successfully  complete  their  academic 
training.  Support  services  may  include: 

A.  Providing  career  counseling  and 
academic  advice; 

B.  Assisting  students  to  identify 
academic  deficiencies; 

C.  Assisting  students  to  locate 
financial  aid; 

D.  Monitoring  students  to  identify 
possible  problems; 


E.  Assisting  with  the  determination 
of,  need  for,  and  location  of  tutorial 
services;  and 

F.  Other  related  activities  which  will 
help  to  retain  students  in  school. 

4.  To  work  in  close  cooperation  with 
the  IHS.  tribes,  tribal  organizations  and 
urban  Indian  organizations,  in  locating 
and  identifying  non-academic  period 
placement  opportunities  and  practicum 
experiences,  i.e.,  the  IHS  Extern 
Program  authorized  under  section  105 
of  Pub.  L.  94-437,  as  amended,  assisting 
students  with  individual  development 
plans  in  conjunction  with  identified 
placement  opportunities;  monitoring 
students  to  identify  and  evaluate 
possible  problems;  and  monitoring  and 
evaluating  all  placement  and  practicum 
exf)eriences  within  the  IHS  to  further 
develop  and  modify  the  program. 

D.  Required  Affiliation 

If  the  applicant  is  an  Indian  tribe, 
tribal  organization,  urban  organization 
or  other  Indian  health  organization,  or  a 
pubUc  or  nonprofit  private  health 
organization,  the  applicant  must  submit 
a  letter  of  support  from  at  least  one 
school  accredited  for  the  health 
professions  program,  (excluding 
nursing).  This  letter  must  dociunent 
linkage  with  that  educational 
organization. 

When  the  target  population  of  a 
proposed  project  includes  a  particular 
Indian  tribe  or  tribes,  an  official 
document,  i.e.,  a  letter  of  support  or 
tribal  resolution,  must  be  submitted 
indicating  that  the  tribe  or  tribes  wrill 
cooperate  with  the  applicant. 

E.  Fund  Availability  and  Period  of 
Support 

It  is  anticipated  that  approximately 
$250,000  wrill  be  available  for 
approximately  3  new  grants.  The 
average  funding  level  for  projects  in  FY 
1998  was  $72,500.  The  anticipated  start 
date  for  selected  projects  will  be  August 
1 ,  1999.  Pursuant  to  42  Code  of  Federal 
Regulations  §  36.313(c),  the  project 
period  "will  usually  be  for  one  to  two 
years."  However,  under  this  notice, 
projects  will  be  awarded  for  a  budget 
term  of  12  months,  with  a  maximum 
project  period  of  up  to  three  (3)  years. 
A  maximtun  project  period  of  three  (3) 
years  is  required  so  that  key  staff,  such 
as  project  directors,  may  be  recruited, 
without  the  financial  and  career 
uncertainty  of  a  one  or  two  year  budget 
period  and  to  enable  the  projects  to 
carry  out  their  recruitment  activities 
without  the  added  activity  of  appljring 
for  a  grant  every  one  or  two  years.  Grant 
funding  levels  include  both  direct  and 
indirect  costs.  Funding  of  succeeding 
years  will  be  based  on  the  FY  1999 
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level,  continuing  need  for  the  program, 
satisfactory  performance,  and  the 
availability  of  appropriations  in  those 
years. 

F.  Type  of  Program  Activities 
Considered  for  Support 

Fimds  are  available  to  develop  grant 
programs  to  locate  and  recruit  students 
with  potential  for  health  professions 
degree  programs  (excluding  nursing), 
and  to  provide  support  services  to 
Indian  students  who  are  recruited. 

G.  Application  Process 

An  IHS  Recruitment  Grant 
Application  Kit,  including  the  required 
PHS  5161-1  (Rev..  5/96)  (OMB 
Approval  No.  0920-0428)  and  the  U.S. 
Government  Standard  forms  (SF-424, 
SF-424A  and  SF-424B),  may  be 
obtained  from  the  Grants  Management 
Branch,  Division  of  Acquisition  and 
Grants  Management,  Indian  Health 
Service,  12300  Twinbrook  Parkway. 
Suite  100,  Rockville,  Maryland  20852, 
telephone  (301)  443-5204.  (This  is  not 
a  toll  firee  number.) 

H.  Grant  Application  Requirements 

All  applications  must  be  single- 
spaced,  typewritten,  and  consecutively 
numbered  pages  using  black  type  not 
smaller  than  12  characters  per  one  inch, 
with  conventional  one  inch  border 
margins,  on  only  one  side  of  standard 
size  8V2  X 11  paper  that  can  be 
photocopied.  The  application  narrative 
(not  including  abstract,  tribal 
resolutions  or  letters  of  support, 
standard  forms,  table  of  contents  or  the 
appendix)  must  not  exceed  20  typed 
pages  as  described  above.  All 
applications  must  include  the  following 
in  the  order  presented: 
— Standard  Form  424,  Application  for 

Federal  Assistance 
— Standard  Form  424A,  Budget 

Information — Non-Construction 

Programs,  (pages  1  and  2) 
— Standard  Form  424B,  Assiu-ances — 

Non-Construction  Programs  (front  and 

back) 
— Certifications,  PHS  5161-1,  (pages 

17-19) 
—Checklist,  PHS  5161-1,  (pages  25-26), 

NOTE:  Each  standard  form  and  the 

checklist  is  contained  in  the  PHS 

Grant  Application,  Fonri  PHS  5161-1 

(Revised  5/96) 
— ^Project  Abstract  (one  page) 
— Table  of  Contents 
— Program  Narrative  to  include: 
— Introduction  and  Potential 

Effectiveness  of  Project 
— Project  Administration 
— Accessibility  to  Target  Population 
— Relationship  of  Objectives  to 

Manpower  Deficiencies 


— ^Project  Budget,  including  multi-year 

narratives,  and  Budget  Justifications 
— Appendix  to  include: 
— ^Trioal  Resolution(s)  or  Letters  of 

Support 
— Biographical  sketches  for  key 

personnel  or  position  descriptions  if 

position  is  vacant 
— Organizational  chart 
— Workplan 

— Completed  IHS  Application  Checklist 
— Appucation  Receipt  Card,  PHS  3038- 

1  Rev.  5-90. 

I.  Application  Instructioiis 

The  following  instructions  for 
preparing  the  appUcation  narrative  also 
constitute  the  standards  (criteria  or  basis 
for  evaluation)  for  reviewing  and 
scoring  the  application.  Weights 
assigned  each  section  are  noted  in 
parenthesis. 

Abstract — ^An  abstract  may  not  exceed 
one  typewritten  page.  The  abstract 
should  clearly  present  the  application  in 
summary  form,  from  a  "who-what- 
when-where-how-cost"  point  of  view  so 
that  reviewers  see  how  the  multiple 
parts  of  the  application  fit  together  to 
form  a  coherent  whole. 

Table  of  Conents — Provide  a  one  page 
typewritten  table  of  contents. 

Narrative 

1.  Introduction  and  Potential 
Effectiveness  (30  Pts.) 

a.  Describe  your  legal  status  and 
organization. 

D.  State  specific  objectives  of  the 
project,  which  are  measurable  in  terms 
of  being  quantified,  significant  to  the 
needs  of  Indian  people,  logical, 
complete  and  consistent  with  the 
purpose  of  sec.  102. 

c.  Describe  briefly  what  the  project 
intends  to  accomplish.  Identify  the 
expected  results,  benefits,  and  outcomes 
or  products  to  be  derived  from  each 
objective  of  the  project. 

d.  Provide  a  project  specific  work 
plan  (milestone  chart)  which  lists  each 
objective,  the  task  to  be  conducted  in 
order  to  reach  the  objective,  and  the 
timeframe  needed  to  accomplish  each 
task.  Timeframes  should  be  projected  in 
a  realistic  manner  to  assure  that  the 
scope  of  work  can  be  completed  within 
each  budget  period.  (A  work  plan  format 
is  provided.) 

e.  In  the  case  of  proposed  projects  for 
identification  of  Indians  with  a  potential 
for  education  or  training  in  the  health 
professions  (excluding  nursing),  include 
a  method  for  assessing  the  potential  of 
interested  Indians  for  imdertaking 
necessary  education  or  training  in  such 
health  professions. 

f.  State  clearly  the  criteria  by  which 
the  project's  progress  will  be  evaluated 


and  by  which  the  success  of  the  project 
will  be  determined. 

g.  Explain  the  methodology  that  will 
be  used  to  determine  if  the  needs,  goals, 
and  objectives  identified  and  discussed 
in  the  application  are  being  met  and  if 
the  results  and  benefits  identified  are 
being  achieved. 

h.  Identify  who  will  perform  the 
evaluation  and  when. 

2.  Project  Administration  (20  Pts.) 

a.  Provide  an  organizational  chart 
(include  in  appendix).  Describe  the 
administrative,  managerial  and 
organizational  arrangements  and  the 
facilities  and  resources  to  be  utilized  to 

•  conduct  the  proposed  project. 

b.  Provide  the  name  and 
qualifications  of  the  project  director  or 
other  individuals  responsible  for  the 
conduct  of  the  project:  the  qualifications 
of  the  principal  staff  carrying  out  the 
project;  and  a  description  of  the  manner 
in  which  the  applicant's  staff  is  or  will 
be  organized  and  supervised  to  carry  out 
the  proposed  project.  Include 
biographical  sketches  of  key  persoimel 
(or  job  descriptions  if  the  position  is 
vacant)  (include  in  appendix). 

c.  Describe  any  prior  experience  in 
administering  similar  projects. 

d.  Discuss  the  commitment  of  the 
organization,  i.e.,  although  not  required, 
the  level  of  non-Federal  support.  List 
the  intended  financial  participation,  if 
any,  of  the  applicant  in  the  proposed 
project  specifying  the  type  of 
contributions  such  as  cash  or  services, 
loans  of  full  or  part-time  staff, 
equipment,  space,  materials  or  facilities 
or  other  contributions. 

3.  Accessibility  to  Target  Population  (20 
Pts.) 

a.  Describe  the  current  and  proposed 
participation  of  Indians  (if  any)  in  your 
organization. 

b.  Identify  the  target  Indian 
population  to  be  served  by  your 
proposed  project  and  the  relationship  of 
your  organisation  to  that  population. 

c.  Describe  the  methodology  to  be 
used  to  access  the  target  population. 

4.  Relationship  of  Objectives  to  Health 
Professional  Deficiencies  (20  Pts.) 

a.  Provide  data  and  supporting 
documentation  to  address  the 
relationship  of  objectives  to  health 
professional  deficiencies. 

b.  Indicate  the  number  of  potential 
Indian  students  to  be  contacted  and 
recruited  as  well  as  potential  cost  per 
student  recruited.  Those  projects  that 
have  the  potential  to  serve  a  greater 
number  of  Indians  will  be  given  first 
consideration. 
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5.  Soundness  of  Fiscal  Plan  (10  Pts.) 

(a)  Clearly  define  the  budget.  Provide 
a  justification  and  detailed  breakdown 
of  the  funding  tjy  category  for  the  first 
year  of  the  project.  Information  on  the 
project  director  and  project  staff  should 
include  salaries  and  percentage  of  time 
assigned  to  the  grant.  List  equipment 
purchases  necessary  for  the  conduct  of 
the  project. 

b.  The  available  funding  level  of 
$250,000  is  inclusive  of  both  direct  and 
indirect  costs.  Pursuant  to  Public  Health 
Service  Grants  Policy  (DHHS 
Pubhcation  No.  (OASH)  94-50,000 
(Rev.)  April  1, 1994),  a  'training  grant' 
includes  a  grant  for  "training  or  other 
educational  purposes",  and  the 
Department  of  Health  and  Human 
Services  considers  this  grant  activity  as 
having  an  educational  purpose.  Because 
this  project  has  an  educational  piupose, 
and  therefore,  is  for  a  training  grant,  the 
Department  of  Health  and  Human 
Services'  policy  limiting  reimbursement 
of  indirect  costs  or  8  percent  of  total 
direct  costs  (exclusive  of  tuition  and 
related  fees  and  expenditiires  for 
equipment)  is  applicable.  This 
limitation  applied  to  all  institutions  of 
higher  education  other  than  agencies  of 
State  and  local  government. 

c.  Projects  requiring  additional  years 
must  include  a  program  narrative  and 
categorical  budget  and  justification  for 
each  additional  year  of  funding 
requested  (this  is  not  considered  part  of 
the  20-page  narrative). 

Appendix — to  include: 

a.  "Tribal  Resolution(s)  or  Letter  of 
Support 

b.  Biographical  sketches  of  key 
personnel  or  position  descriptions  if 
position  is  vacant 

c.  Organizational  chart 

d.  Workplan 

e.  Completed  BUS  Application 
Checklist 

f.  Application  Receipt  Card,  PHS 
3038-1  Rev.  5-90. 

J.  Reporting 

1.  Progress  Report — Program  progress 
reports  shall  be  required  semiannually. 
These  reports  vyill  include  a  brief 
description  of  a  comparison  of  actual 
accomplishments  to  the  goals 
established  for  the  period,  reasons  for 
slippage  and  other  pertinent 
information  as  required.  A  final  report 
is  due  90  days  after  expiration  of  the 
budget/project  period. 

2.  Financial  Status  Report — 
Semiannually  financial  status  reports 
will  be  submitted  30  days  after  the  end 
of  the  half  year.  A  final  financial  status 
report  is  due  90  days  after  expiration  of 
the  budget/project  period.  Standard 


Form  269  (long  form)  will  be  used  for 
financial  reporting. 

K.  Grant  Adaainistration  Requirements 

Grants  are  administered  in  accordance 
with  the  following  documents: 

1.  45  CFR  part  91,  HHS,  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,  or  45  CFR  part 
74,  Uniform  Administrative 
Requirements  for  Awards  and 
Subawards  to  Institutions  of  Higher 
Education,  Hospitals,  Other  Nonprofit 
Organizations,  and  Commercial 
Organization;  and  Certain  Grants  and 
Agreements  with  States,  Local 
Governments  and  Indian  Tribal 
Governments. 

2.  PHS  Grants  Policy  Statement,  and 

3.  Appropriate  Cost  Principles:  OMB 
Circular  A-21,  Educational  Institutions, 
OMB  Circular  A-87,  State  and  Local 
Governments,  and  OMB  Circular  A-122, 
Non-profit  Organizations. 

L.  Objective  Review  Process 

Applications  meeting  eligibility 
requirements  that  are  complete, 
responsive,  and  conform  to  this  program 
announcement  will  be  reviewed  by  an 
Objective  Review  Committee  (ORG)  in 
accordance  with  IHS  objective  review 
procedures.  The  objective  review 
process  ensures  a  nationwide 
competition  for  limited  funding.  The 
ORG  will  be  comprised  of  IHS  (40%  or 
less)  and  other  federal  or  non-federal 
individuals  (60%  or  more)  with 
appropriate  expertise.  The  ORG  will 
review  each  application  against 
established  criteria.  Based  upon  the 
evaluation  criteria,  the  reviewers  will 
assign  a  numerical  score  to  each 
application,  which  will  be  used  in 
meiking  the  final  funding  decision. 
Approved  applications  scoring  less  than 
60  points  will  not  be  considered  for 
funding. 

M.  Results  of  the  Review 

The  results  of  the  objective  review  are 
forwarded  to  the  Director,  Office  of 
Management  Support  (OMS),  for  final 
review  and  approval.  The  Director, 
OMS,  will  also  consider  the 
recommendations  from  the  Acting 
Director,  Division  of  Health  Professions 
Support,  and  the  Grants  Management 
Branch.  Applicants  are  notified  in 
writing  on  or  about  July  1, 1999.  A 
Notice  of  Grant  Award  will  be  issued  to 
successful  applicants.  Unsuccessful 
applicants  are  notified  in  writing  of 
disapproval.  A  brief  explanation  of  the 
reasons  the  application  was  not 
approved  is  provided  along  with  the 
name  of  an  IHS  official  to  contact  if 
more  information  is  desired. 


Dated:  April  4, 1999. 
Michael  H.  TniiiUo. 

Assistant  Surgeon  General  Director. 

[FR  Etoc.  99-9310  Filed  4-13-99;  8:45  am] 

nUJNG  CODE  4ieo-ift-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InatHutes  of  HoaKh 

National  Cantar  for  Raaaarch 
Reaoufcaa;  NoMca  of  Maatinu 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the  . 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group, 
Research  Centers  in  Minority  Institutions 
Review  Committee. 

Date:  June  7-8,  1999. 

Open:  June  7, 1999,  8:00  am  to  9:30  am. 

Agenda:  To  discuss  program  planning  and 
program  accomplishments. 

Phce:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Closed:  June  7, 1999,  9:30  am  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Grace  S.  Ault,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  6705  Rockledge  Drive,  MSC  7965, 
Room  6018,  Bethesda,  MD  20892-7965,  301- 
435-^)822. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  technology;  93.389, 
Research  infrastructure.  National  Institutes  of 
Health.  HHS) 
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Dated:  April  7. 1999. 
Laveme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  99-9256  Filed  4-13-99;  8:45  am] 

BILLING  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Meeting 

Pursuant  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended  (5 
U.S.C.  Appendix  2),  notice  is  hereby 
giveri  of  the  following  meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  cotlld  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Researcli  Resources  Initial  Review  Group, 
General  Clinical  Research  Centers  Review 
Committee. 

Dafe.June  16-17, 1999. 

Open:  June  16, 1999,  8:00  am  to  9:30  am. 

Agenda:  To  discuss  program  planning  and 
program  accomplishments. 

Place:  DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Closed:  June  16, 1999,  9:30  am  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Charles  G.  HoUingsworth, 
DPH,  Deputy  Director,  Office  of  Review, 
National  Center  for  Research  Resources,  6705 
Rockledge  Drive.  MSC  7965,  Room  6018, 
Bethesda,  MD  20892-7965,  (301)  435-0818. 
(Catalogue  of  Federal  Do^nestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 


Dated:  April  7, 1999. 
La  Verne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  99-9255  Filed  4-13-99;  8:45  am) 


BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Neurological 
Disorders  and  Strolw;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date;  May  25, 1999. 

Time:  8:30  am  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel, 
Washington,  DC  20037. 

Contact  Person:  Lillian  M.  Pubols,  PhD, 
Chief,  Scientific  Review  Branch,  NINDS/ 
NIH/DHHS,  Neuroscience  Center,  6001 
Executive  Blvd;  Suite  3208.  MSC  9529, 
Bethesda,  MD  20892-9529.  301-496-9223, 
Ip28e@nih.gov 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  April  7, 1999. 
La  Verne  V.  Stringfield, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  99-9257  Filed  4-13-99;  8A5  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Z>o(e:  April  21,  1999. 

Time:  12:00  pm  to  2:00  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Phillip  F.  Wiethom, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd. 
Suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529,  301-496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
hinding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  April  7, 1999. 
La  Verne  J.  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  99-9258  Filed  4-13-99;  8:45  am] 

BHJJNG  COOE  4140-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
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amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
coniidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  Midcareer  Investigator 
Award  in  Patient-Oriented  Research. 

Date:  April  28, 1999. 

Time:  1:30  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS.  79  T.W.  Alexander  Drive, 
building  4401,  Conference  Room  3446, 
Research  Triangle  Park,  NC  27709, 
(Telephone  Conference  Call). 

Contact  Person:  Linda  K.  Bass,  PhD. 
Scientific  Review  Administrator,  NIEHS,  PO 
Box  12233  EC-24.  Research  Triangle  Park. 
NC  27709.  (919)  541-1307 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  biological  response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115.  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142.  NIEHS  Hazardous  Waste  Worker 


Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health.  HHS) 

Dated:  April  7,  1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-9259  Filed  4-13-99;  8:45  am) 
BILLING  CODE  4140-01-M 


DEPAFiTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Rtental  HeaNh 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Treatment  Outcomes 
and  Performance  Pilot  Studies  (TOPPS) 

[OMB  No.  0930-0182;  extension,  no  change] 

The  TOPPS  program  awarded 
contracts  to  14  States  to  develop  and 
pilot  test  performance  and  outcomes 
measures  for  substance  abuse  treatment 
services.  The  pilot  studies  are  collecting 
data  from  substance  abuse  clients, 
including  pregnant  women,  women 
with  dependent  children,  adolescents, 
and  managed  care  clients.  Measures  of 
addiction  severity  and  other  outcomes 
are  being  obtained  at  admission, 
discharge  and  post-discharge.  These 
States  were  granted  OMB  clearance  on 
data  collection  imtil  September  30, 
1999.  SAMHSA  is  requesting  an 
extension  of  OMB  approval  for  two  of 
these  States,  Utah  and.North  Dakota,  to 
allow  them  to  complete  data  collection. 
The  estimated  burden  for  this  extension 
is  siunmarized  below. 


All  States,  currently  approved  (Includes  North  Dakota  and  Utah) 

North  Dakota— extension 

Utah — extension  

Revised  Total 


Numt)er  of  re- 
spondents 


6,419 
300 
420 


720 


Responses/re- 
sportdeot 


2.0 
2.0 
2.9 


Average  bur- 
den/response 
(hrs.) 


.51 
.75 
.20 


Annualized 

total  burden 

(hrs.) 


6,551 
450 
246 


Send  comments  to  Nancy  Pearce, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  April  7. 1999. 
Richud  Kopanda, 
Executive  Officer.  SAMHSA. 
(FR  Doc.  99-9276  Filed  4-13-99;  8:45  am) 
BILLING  COOE  4M2-30-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974;  As  Amended; 
Revisions  to  an  Existing  System  of 
Records 

agency:  Office  of  the  Secretary, 
Department  of  the  Interior. 

ACTION:  Proposed  revisions  to  an 
existing  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Office  of  the  Secretary 
is  issuing  public  notice  of  its  intent  to 
modify  an  existing  Privacy  Act  system 
of  records  notice,  OS-77,  "Unfair  Labor 
Practice  Charges/Complaints."  The 


revisions  will  update  the  name  and 
nimiber  of  the  system,  the  authorities, 
storage,  retrievability,  safeguards,  and 
retention  and  disposition  statements, 
and  the  addresses  of  the  system 
locations  and  system  managers. 
EFFECTIVE  DATE:  These  actions  will  be 
effective  April  14, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Team  Leader,  Employee  and  Labor 
Relations  Group,  Office  of  Personnel 
Policy,  U.S.  Department  of  the  Interior, 
1849  C  Street  NW,  MS-5221  MIB, 
Washington,  DC  20240. 
SUPPLEMENTARY  MFORMATION:  The 
Department  of  the  Interior  is  proposing 
to  amend  the  system  notice  for  OS-77, 
"Unfair  Labor  Practice  Charges/ 
Complaints,"  to  update  the  name  and 
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number  of  the  system  to  reflect  its 
Department-wide  scope,  the  authority 
for  maintenance  of  the  system,  storage, 
retrievability,  safeguards,  and  retention 
and  disposition  statements,  and  the 
addresses  of  the  system  locations  and 
system  managers  to  reflect  changes  that 
have  occurred  since  the  notice  was  last 
published.  Accordingly,  the  Department 
of  the  Interior  proposes  to  amend  the 
"Unfair  Labor  Practice  Charges/ 
Complaints,"  OS-77,  in  its  entirety  to 
read  as  follows: 
Sue  Ellen  Sloca, 

Office  of  the  Secretary  Privacy  Act  Officer, 
National  Business  Center. 

INTERIOR/DOI-77 

SYSTEM  name: 

Unfair  Labor  Practice  Charges/ 
Complaints  Files — Interior,  EKDI-77. 

SYSTEM  location: 

(1)  Employee  and  Labor  Relations 
Group,  Office  of  Personnel  Policy,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NfW,  MS-5221  Mm,  Washington,  DC 
20240. 

(2)  Bureau  of  Indian  Affairs,  Division 
of  Personnel  Management,  1951 
Constitution  Avenue,  NW,  Washington, 
DC  20245. 

(3)  U.S.  Geological  Survey,  National 
Center,  12201  Simrise  Valley  Drive. 
Reston,  VA  22092. 

(4)  U.S.  Fish  and  Wildlife  Service, 
Division  of  Personnel  Management  and 
Organization.  1849  C  Street  NW, 
Washington,  DC  20240. 

(5)  Biu^au  of  Reclamation,  P.O.  Box 
25001,  Denver,  CO  80225. 

(6)  Biueau  of  Land  Management, 
Division  of  Personnel  (530),  1849  C 
Street  NW,  Washington,  DC  20240. 

(7)  National  Park  Service,  Division  of 
Persoimel,  Branch  of  Labor  Management 
Relations,  1849  C  Street  NW, 
Washington,  DC  20240. 

(8)  Minerals  Management  Service, 
Personnel  Division,  1110  Hemdon 
Parkway,  Hemdon,  VA  22070. 

(9)  Office  of  Surface  Mining,  Division 
of  Personnel,  1951  Constitution  Avenue 
NW,  Washington,  DC  20245. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Departmental  employees  filing  unfair 
labor  practice  charges/complaints. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Formal  charges  and  complaints; 
name,  address,  and  other  personal 
information  about  individuals  filing 
charges  and  complaints;  transcripts  of 
hearings  (if  held);  and  relevant 
information  about  other  individuals  in 
complainants'  work  units. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  7106. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  purpose  of  the  system  is 
to  adjudicate  charges  and  complaints  of 
unfair  labor  practices. 

Disclosures  outside  the  Department  of 
the  Interior  may  be  made  : 

(1)  To  the  Federal  Labor  Relations 
Authority  for  settlement  of  the 
complaint  or  appeal. 

(2)  To  the  U.S.  Department  of  Justice 
or  in  a  proceeding  before  a  court  or 
adjudicative  body  with  jurisdiction 
when  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department,  or,  when  represented 
by  the  government,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  sudi  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  litigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled. 

(3)  To  appropriate  Federal,  State,  local 
or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license,  when  the  disclosing 
agency  becomes  aware  of  a  violation  or 
potential  violation  of  a  statute,  rule, 
regulation,  order  or  license. 

(4)  To  a  congressional  office  in 
response  to  an  inquiry  an  individual  has 
made  to  the  congressional  office. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  both  manual 
and  electronic  format. 

RETRIEVABILITY: 

Records  are  retrieved  by  name  of 
individual  filing  charge  or  complaint 
and  Docket  or  Case  Number. 

SAFEGUARDS: 

Access  to  records  is  limited  to 
authorized  personnel.  Manual  records 
are  stored  in  locked  metal  file  cabinets 
or  in  metal  file  cabinets  in  secured 
premises.  Electronic  records  are 
maintained  with  access  controls 
meeting  the  requirements  of  43  CFR 
2.51. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  General  Records 
Schedule  No.  6,  Item  29. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

(1)  Team  Leader,  Employee  and  Labor 
Relations  Group,  Office  of  Personnel 
Policy,  U.S.  Department  of  the  Interior, 
1849  C  Street  NW,  MS-5221  MIB, 
Washington,  DC  20240. 

(2)  Personnel  Officer,  Biu^au  of 
Indian  Affairs,  Division  of  Personnel 
Management,  1951  Constitution 
Avenue,  NW,  Washington,  DC  20245. 

(3)  Personnel  Officer,  U.S.  Geological 
Survey,  National  Center,  12201  Sunrise 
Valley  Drive,  Reston,  VA  22092. 

(4)  Personnel  Officer,  U.S.  Fish  and 
Wildlife  Service,  Division  of  Personnel 
Management  and  Organization,  1849  C 
Street  NW,  Washington,  DC  20240. 

(5)  Labor  Relations  Officer,  Bureau  of 
Reclamation,  P.O.  Box  25001,  Denver, 
CO  80225. 

(6)  Personnel  Officer,  Bureau  of  Land 
Management,  Division  of  Personnel 
(530),  1849  C  Street  NW,  Washington. 
DC  20240. 

(7)  Personnel  Officer,  National  Park 
Service,  Division  of  Personnel,  Branch 
of  Labor  Management  Relations,  1849  C 
Street  NW,  Washington,  DC  20240. 

(8)  Personnel  Officer,  Minerals 
Management  Service,  Personnel 
Division,  1110  Hemdon  Parkway, 
Hemdon,  VA  22070. 

(9)  Personnel  Officer,  Office  of 
Surface  Mining,  Division  of  Personnel. 
1951  Constitution  Avenue  NW. 
Washington,  DC  20245.  . 

NOTIFICATION  PROCEDURES: 

An  individual  requesting  notification 
of  the  existence  of  records  on  him  or  her 
should  address  his/her  request  to  the 
appropriate  System  Manager.  The 
request  must  be  in  vkTiting,  signed  by 
the  requestor,  and  comply  with  the 
content  requirements  of  43  CFR  2.60. 

RECORD  ACCESS  PROCEDURES': 

An  individual  requesting  access  to 
records  maintained  on  him  or  her 
should  address  his/her  request  to  the 
appropriate  System  Manager.  The 
request  must  be  in  writing,  signed  by 
the  requestor,  and  comply  with  the 
requirements  of  43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

An  individual  requesting  amendment 
of  a  record  maintained  on  him  or  her 
should  address  his/her  request  to  the 
appropriate  System  Manager.  The 
request  must  be  in  vmting,  signed  by 
the  requestor,  and  comply  with  the 
content  requirements  of  43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Individuals  filing  charges  and 
complaints,  colleagues  and  supervisors 
of  complainants,  and  management 
officials. 
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EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  99-9278  Filed  4-13-99;  8:45  am] 

BILUNG  CODE  431(MU-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  Of  the  Secretary 

Privacy  Act  of  1974;  as  Amended; 
Revisions  to  an  Existing  System  of 
Records 

agency:  Office  of  the  Secretary, 
Department  of  the  Interior. 
ACTION:  Proposed  revisions  to  an 
existing  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a).  the  Office  of  the  Secretary 
is  issuing  public  notice  of  its  intent  to 
modify  an  existing  Privacy  Act  system 
of  records  notice,  OS-84,  "Delinquent 
Debtor  File."  The  revisions  will  update 
the  authorities  statement  and  the 
address  of  the  system  location  and 
system  manager. 

EFFECTIVE  DATE:  These  actions  will  be 
effective  April  14, 1999. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Director,  Office  of  Financial 
Management,  U.S.  Department  of  the 
Interior,  1849  C  Street  NW,  MS-5412 
MIB,  Washington,  DC  20240. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Interior  is  proposing 
to  amend  the  system  notice  for  OS-84, 
"Delinquent  Debtor  File,"  to  update  the 
authority  for  maintenance  of  the  system 
statement  and  the  address  of  the  system 
location  and  system  manager  to  reflect 
changes  that  have  occurred  since  the 
notice  was  last  published.  Accordingly, 
the  Department  of  the  Interior  proposes 
to  amend  the  "Delinquent  Debtor  File," 
OS-84,  in  its  entirety  to  read  as  follows: 
Sue  Ellen  Sloca, 

Office  of  the  Secretary  Privacy  Act  Officer, 
National  Business  Center. 

INTERIOR/OS-84 

SYSTEM  NAME: 

Delinquent  Debtor  File — Interior,  OS- 
84. 

SYSTEM  location: 

Office  of  Financial  Management,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW.  MS-5412  MIB,  Washington,  DC 
20240. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees,  former  employees,  and 
other  Federal  employees  indebted  and 
owing  money  to  the  Department  of  the 
Interior. 


AUTHOfVrV  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Federal  Claims  Collection  Act  of 
1965,  Pub.  L.  89-508,  Debt  Collection 
Act  of  1982,  Pub.  L.  97-365,  E.O.  9397, 
and  Debt  Collection  Improvement  Act  of 
1996,  Pub.  L.  104-134. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  ON  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  purpose  of  the  system  is 
to  collect  debts  owed  to  the  Department 
using  salary  offset  or  administrative 
offset  procedures. 

Disclosures  outside  the  Department  of 
the  Interior  may  be  made: 

(1)  To  the  General  Accounting  Office, 
Department  of  Justice,  United  States 
Attorney,  or  other  Federal  agencies  for 
further  collection  action  on  any 
delinquent  account  when  circumstances 
warrant. 

(2)  To  a  commercial  credit  reporting 
agency  for  the  purpose  of  either  adding 
to  a  credit  history  file  or  obtaining  a 
credit  history  file  for  use  in  the 
administration  of  debt  collection. 

(3)  To  a  debt  collection  agency  for  the 
purpose  of  collection  services  to  recover 
indebtedness  owed  to  the  Department. 

(4)  To  any  Federal  agency  where  the 
individual  debtor  is  employed  or 
receiving  some  form  of  remuneration  for 
the  purpose  of  enabling  that  agency  to 
collect  debts  on  the  Department's  behalf 
by  administrative  or  salary  offset 
procedures  imder  the  provisions  of  the 
Debt  Collection  Act  of  1982  (Pub.  L.  97- 
365). 

(5)  To  any  other  Federal  agency 
including,  but  not  limited  to,  the 
Internal  Revenue  Service  pursuant  to  31 
U.S.C.  3702A,  for  the  purpose  of 
effecting  an  administrative  offset  against 
the  debtor  of  a  delinquent  debt  owed  to 
the  Department  by  the  debtor. 

(6)  To  the  Internal  Revenue  Service  by 
computer  matching  to  obtain  the 
mailing  address  of  a  taxpayer  for  the 
purpose  of  locating  such  taxpayer  to 
collect  or  to  compromise  a  Federal 
claim  by  the  Department  against  the 
taxpayer  piu-suant  to  26  U.S.C. 
6103(m)(2)  and  in  accordance  with  31 
U.S.C.  37121,  3716,  and  3718.  Note:  The 
Department  will  disclose  an 
individual's  mailing  address  obtained 
from  the  IRS  pursuant  to  26  U.S.C. 
6103(m)(2)  only  for  the  purpose  of  debt 
collection.  Disclosxires  to  a  debt 
collection  agency  will  be  made  only  to 
facilitate  the  collection  or  compromise 
of  a  Federal  claim  under  the  Debt 
Collection  Act  of  1982.  Disclosures  to  a 
consumer  reporting  agency  will  be  made 
only  for  the  limited  purpose  of 
obtaining  a  commercial  credit  report  on 
the  individual  taxpayer.  Address 
information  obtained  from  the  Interior 


Revenue  Service  will  not  be  used  or 
shared  for  any  other  Departmental 
purpose  or  disclosed  to  another  Federal, 
state,  or  local  agency  which  seeks  to 
locate  the  same  individuals  for  its  own 
debt  collection  purpose. 

(7)  To  any  creditor  Federal  agency 
seeking  assistance  for  the  purpose  of 
that  agency  implementing 
administrative  or  salary  offset 
procedures  in  the  collection  of  impaid 
finpicial  obligations  owed  the  United 
States  Govenmient  from  an  individual. 

(8)  To  the  U.S.  Department  of  Justice 
or  to  a  court  or  adjudicative  body  with 
jurisdiction  when  (a)  the  United  States, 
The  Department  of  the  Interior,  a 
component  of  the  Department,  or,  when 
represented  by  the  government,  an 
employee  of  the  Department  is  a  party 
to  litigation  or  anticipated  litigation  or 
has  an  interest  in  such  litigation,  and  (b) 
the  Department  of  the  Interior 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation 
and  is  compatible  with  the  purpose  for 
which  records  were  compiled. 

(9)  To  appropriate  Federal,  State, 
local,  or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order,  or  license,  when  the  disclosing 
agency  becomes  aware  of  information 
indicating  a  violation  or  potential  of  a 
statute,  rule,  regulation,  rule,  order,  or 
license. 

(10)  To  a  congressional  office  in 
response  to  an  inquiry  the  individual 
has  made  to  the  congressional  office. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12).  Disclosures  may  be  made 
from  this  system  to  consumer  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)) 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Records  are  stored  in  automated  and 
manual  form. 

RETRIEVABtLITY: 

Records  are  retrieved  by  the  name  or 
Social  Seciirity  number  of  the 
individual  debtor. 

SAFEGUARDS: 

Records  are  maintained  with  access 
controls  meeting  the  requirements  of  43 
CFR  2.51. 
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RETENTKM  AND  OtSPOSAL: 

Records  are  retained  in  the  Office  of 
Financial  Management  only  for  the 
duration  of  computer  matching 
programs.  Upon  conclusion  of  these 
programs,  records  are  returned  to  their 
respective,  originating  bureaus/offices, 
where  they  are  retained  and  disposed  of 
in  accordance  with  approved  agency 
schedides.  Backup  copies  are  retained 
in  the  Office  of  Financial  Management 
for  one  calendar  year,  and  then 
destroyed. 

SYSTEM  MANA6ER(S)  AND  ADDRESS: 

Director,  Office  of  Financial 
Management,  U.S.  Department  of  the 
Interior,  MS-5412-MIB,  1849  C  Street 
NW,  Washington,  DC  20240. 

NOTIFICATKW  PROCEDURES: 

An  individual  requesting  notification 
of  the  existence  of  records  on  him  or  her 
should  address  his/her  request  to  the 
System  Manager.  The  request  must  be  in 
writing,  signed  by  the  requestor,  and 
comply  with  the  content  requirements 
of43CFR2.60. 

RECORD  ACCESS  PROCEDURES: 

An  individual  requesting  access  to 
records  maintained  on  him  or  her 
should  address  his/her  request  to  the 
System  Manager.  The  request  must  be  in 
writing,  signed  by  the  requestor,  and 
comply  with  the  requirements  of  43  CFR 
2.63. 

CONTEStmO  RECORD  PROCEDURES: 

An  individual  requesting  amendment 
of  a  record  maintained  on  him  or  her 
should  address  his/her  request  to  the 
System  Manager.  The  request  must  be  in 
writing,  signed  by  the  requestor,  and 
comply  with  the  content  requirements 
of43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Departmental  and  bureau  financial 
offices. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  9»-9279  Filed  4-13-99;  8:45  am] 

BILUNG  CODE  4310-RK-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974;  as  Amended; 
Revisions  to  an  Existing  System  of 
Records 

agency:  Office  of  the  Secretary. 
Department  of  the  Interior. 
ACTION:  Proposed  revision  to  an  existing 
system  of  records. 


SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Office  of  the  Secretary 
is  issuing  public  notice  of  its  intent  to 
modify  an  existing  Privacy  Act  system 
of  records  notice,  OS-3,  "Financial 
Interest  Statements  and  Ethics 
Counselor  Decisions."  The  revisions 
will  update  the  number  of  the  system, 
the  authorities  for  maintenance  of  the 
system,  and  the  addresses  of  the  system 
location  and  system  managers. 

EFFECTIVE  DATE:  These  actions  will  be 
effective  April  14, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Departmental  Ethics  Staff,  Office 
of  the  Deputy  Assistant  Secretary  for 
Human  Resources,  Department  of  the 
Interior,  1849  C  Street  NW,  MS-5221 
MIB,  Washington,  DC  20240. 

SUPPLEMENTARY  INFORMATION:  In  this 
notice,  the  Department  of  Interior  is 
amending  OS-03,  "Financial  Interest 
Statements  and  Ethics  Coimselor 
Decisions,"  to  update  the  number  of  the 
system  to  more  accurately  reflect  the 
Departmentwide  scope  of  the  system,  to 
update  the  authorities  for  maintenance 
of  the  system  to  reflect  changes  that 
have  occurred  since  the  system  notice 
was  last  published,  and  to  update  the 
addresses  of  the  system  locations  and 
system  managers.  Accordingly,  the 
Department  of  the  Interior  proposes  to 
amend  the  "Financial  Interest 
Statements  and  Ethics  Counselor 
Decisions,"  OS-03  system  notice  in  its 
entirety  to  read  as  follows: 
Sue  Ellen  Sloca, 

Office  of  the  Secretary,  Privacy  Act  Officer, 
National  Business  Center. 

INTERIOR/DOI-03 
SYSTEM  NAME: 

Financial  Interest  Statements  and 
Ethics  Counselor  Decisions — Interior, 
DOI-03. 

SYSTEM  LOCATION: 

(1)  Office  of  the  Departmental  Ethics 
Staff,  Office  of  the  Deputy  Assistant 
Secretary  for  Human  Resources, 
Department  of  the  Interior,  1849  C  Street 
NW,  MS-5221  Mm,  Washington,  DC 
20240. 

(2)  Bureau  and  Office  Ethics 
Coimselors,  Deputy  Ethics  Counselors, 
Associate  Ethics  Counselors,  and 
Assistant  Ethics  Coimselors.  (A  list  of 
these  individuals,  by  bureau  and  office, 
may  be  obtained  from  the  Office  of  the 
Departmental  Ethics  Staff  or  from  the 
Department's  Internet  site:  http// 
www.doi.gov/ethics.) 


categories  of  individuals  covered  by  the 
system: 

Departmental  employees  required  to 
file  financial  interests  or  disclosure 
statements  as  required  by  5  CFR  part 
2634  and  5  CFR  3501.101,  and 
Departmental  employees  subjected  to 
remedial  or  disciplinary  action  for 
conflicts  of  interest  or  other  ethics 
violations. 

categories  OF  RECORDS  IN  THE  SYSTEM: 

Confidential  statements  of 
employment  and  financial  interests 
(OGE-450,  SF278  or  DI-278)  for 
Departmental  employees  required  to  file 
such  statements.  Public  Financial 
Disclosure  Reports  required  by  the 
Ethics  in  Government  Act  of  1989,  as 
amended,  (form  SF-278)  for  individuals 
in  positions  which  require  them  to  file 
such  statements.  Records  of  conflict  of 
interest  decisions  and  appeals;  analysis 
of  financial  holdings;  employee 
statements;  bureau,  office,  and 
supervisor  comments  on  covered 
employees,  as  requested  by  the  bureau 
or  office  counselors  or  as  needed  by  the 
Designated  Agency  Ethics  Official. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
(1)  5  U.S.C.  7301;  (2)  16  U.S.C.  1912; 
(3)  30  U.S.C.  1211;  (4)  42  U.S.C.  6392; 
(5)  43  U.S.C.  1743;  (6)  43  U.S.C.  1864; 
(7)  E.O.  12674  as  modified  by  E.O. 
12731;  and  (8)  5  CFR  part  2634. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  USERS  AND  THE 
PURPOSES  OF  SUCH  USES: 

The  primary  uses  of  the  system  are: 

(1)  To  review  employee  financial 
interests  and  determine  employee 
compliance  with  applicable  conflict  of 
interest  statutes  and  regulations,  and  to 
effect  remedial  and  disciplinary  action 
where  non-compliance  is  ascertained. 

(2)  To  record  the  fact  that  an 
employee  has  been  made  aware  of 
specifically  directed  legislation  or 
regulations  covering  his/her 
organization  and  that  he/she  is  in 
compliance  with  such  specific 
legislation  or  regulations. 

(3)  To  provide  the  public  with  access 
to,  and  to  adequately  control  access  to, 
financial  disclosure  reports  (which 
must,  by  statute,  be  made  available  to 
the  public). 

(4)  To  provide  an  adequate  system  of 
records  for  Departmental  auditors 
performing  compliance  audits  within 
the  Department.  Disclosure  outside  of 
the  Department  may  be  made: 

(1)  To  the  U.S.  Department  of  Justice 
or  in  a  proceeding  before  a  court  or 
adjudicative  body  with  jurisdiction 
when  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
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of  the  Department,  or,  when  represented 
by  the  government,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the  disclosure 
is  deemed  by  the  Department  of  the 
Interior  to  be  relevant  or  necessary  to 
the  litigation,  and  (c)  the  Department  of 
the  Interior  deteimines  that  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled. 

(2)  To  a  congressional  office  in 
response  to  em  inquiry  the  individual 
has  made  to  the  congressional  office. 

(3)  To  Federal,  State,  tribal,  territorial 
or  local  agencies  where  necessary  to 
obtain  information  relevant  to  the  hiring 
or  retention  of  an  employee,  or  the 
issuance  of  a  security  clearance, 
contract,  license,  grant  or  other  benefit. 

(4)  To  a  Federal  agency  which  has 
requested  information  relevant  or 
necessary  to  the  hiring  or  retention  of  an 
employee,  or  issuance  of  a  security 
clearance,  license,  contract,  grant  or 
other  benefit. 

(5)  To  the  Office  of  Government 
Ethics  to  perform  oversight  reviews. 

(6)  To  the  public  for  only  those 
records  covered  by  specific  statutes 
requiring  their  public  disclosure. 

(7)  To  appropriate  Federal,  State, 
tribal,  territorial,  local  or  foreign 
agencies  responsible  for  investigating  or 
prosecuting  the  violation  of,  or  for 
enforcing,  implementing,  or 
administering  a  statute,  rule,  regulation, 
program,  facility,  order,  lease,  license, 
contract,  grant,  or  other  agreement, 
when  the  disclosing  agency  becomes 
aware  of  a  violation  or  potential 
violation  of  a  statute,  rule,  regulation, 
facility,  order,  lease,  license,  contract, 
grant  or  other  agreement. 

(8)  To  a  Federal,  State,  tribal, 
territorial,  local  or  foreign  agency,  or  an 
organization,  or  an  individual,  when 
reasonably  necessary  to  obtain 
information  or  assistance  relating  to  an 
audit,  investigation,  trial,  hearing, 
preparation  for  trial  or  hearing,  or  any 
other  authorized  activity  of  the 
Department. 

(9)  To  an  appropriate  Federal,  State, 
tribal,  territorial,  local  or  foreign  court 
or  grand  jury  in  accordance  with 
established  constitutional,  substantive, 
or  procedural  law  or  practice. 

(10)  To  an  actual  or  potential  party  or 
his/her  attorney  for  the  purpose  of 
negotiation  or  discussion  on  such 
matters  as  settlement  of  a  case  or  matter, 
plea  bargaining,  or  informal  discovery 
proceedings. 

(11)  To  a  foreign  govenmient  pursuant 
to  an  international  treaty,  convention,  or 
executive  agreement  entered  into  by  the 
United  States. 


POUOES  AND  PRACTICES  FOR  STORING, 

RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

(1)  Confidential  statements  of 
employment  and  financial  interests 
forms  OGE-450,  SF278  and  DI-278  are 
maintained  in  manual  format,  in  file 
folders,  and  in  automated  format,  on 
computer  disks  and  other  appropriate 
electronic  storage  media. 

(2)  Public  Disclosure  Statements  of 
Known  Financial  Interest  Forms  SF-278 
and  Confidential  Supplemental  Forms 
DI-278  are  maintained  in  manual  format 
in  file  folders. 

hetrievability: 

(1)  Confidential  statements  of 
emplojmient  and  financial  interests 
forms  OGE-450,  SF278  and  DI-278  are 
retrieved  by  employee  name  or  position 
for  each  bureau  and  office. 

(2)  Public  Disclosure  Statements  of 
Known  Financial  Interest  Forms  SF-278 
and  Confidential  Supplemental  Forms 
DI-278  are  retrieved  by  employee  name 
and  bureau. 

SAFEGUARDS: 

Records  are  accessible  by  authorized 
personnel  only.  File  folders  containing 
manual  records  are  stored  in  locked  file 
cabinets  in  locked  rooms.  Computer 
files  containing  electronic  records  are 
protected  by  passwords  and  file 
encryption. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  General  Records 
Schedule  No.  1,  Item  No.  25. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

(1)  Designated  Agency  Ethics  Official, 
Deputy  Assistant  Secretary  for  Human 
Resources,  U.S.  Department  of  the 
Interior,  1849  C  Street  NW,  MS-5124 
MIB,  Washington,  DC  20240. 

(2)  Bureau  and  Office  Ethics 
Counselors,  Deputy  Ethics  Coimselors, 
Associate  Ethics  Coimselors,  and 
Assistant  Ethics  Coimselors.  (A  list  of 
these  individuals,  by  bureau  and  office, 
may  be  obtained  from  the  Office  of  the 
Departmental  Ethics  Staff  or  from  the 
Department's  Internet  site:  http// 
www.doi.gov/ethics.) 

NOTIFICATION  PROCEDURES: 

An  individual  requesting  notification 
of  the  existence  of  records  on  him  or  her 
should  address  his/her  request  to  the 
appropriate  System  Manager.  The 
request  must  be  in  writing,  signed  by 
the  requestor,  and  comply  with  the 
content  requirements  of  43  CFR  2.60. 


RECORD  ACCESS  PROCEDURES: 

An  individual  requesting  access  to 
records  maintained  on  him  or  her 
should  address  his/her  request  to  the 
appropriate  System  Manager.  The 
request  must  be  in  writing,  signed  by 
the  requestor,  and  comply  with  the 
requirements  of  43  CFR  2.63. 


CONTESTING  RECORD  PROCEDURES: 

An  individual  requesting  amendment 
of  a  record  maintained  on  him  or  her 
should  address  his/her  request  to  the 
appropriate  System  Manager.  The 
request  must  be  in  writing,  signed  by 
the  requestor,  and  comply  with  the 
content  requirements  of  43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Employees  of  the  Department  who  are 
required  to  file  financial  interest 
statements  and  bureaus  and  offices  of 
the  Department. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  99-9280  Filed  4-13-99;  8:45  am) 
BIUJNG  CODE  431IM)K-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  ttie  Secretary 

Privacy  Act  of  1974;  as  Amended; 
Revisions  to  the  Existing  System  of 
Records 

AGENCY:  Office  of  the  Secretary. 
Department  of  the  Interior. 
ACTION:  Proposed  revisions  to  an 
existing  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Office  of  the  Secretary 
is  issuing  public  notice  of  its  intent  to 
modify  an  existing  Privacy  Act  system 
of  records  notice,  OS-18, 
"Discrimination  Complaints."  The 
revisions  will  update  the  number  of  the 
system,  the  addresses  of  the  system 
locations  and  system  managers,  the 
categories  of  individuals  covered  by  the 
system  statement,  and  the  storage, 
retrievability,  and  safeguards 
statements. 

EFFECTIVE  DATE:  These  actions  will  be 
effective  April  14, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Office  of  Equal  Opportunity, 
U.S.  Department  of  the  Interior,  1849  C 
Street  NW,  MS-5221  MIB.  Washington. 
D.C.  20240. 
SUPPLEMENTARY  INFORMATION: 

In  this  notice,  the  Department  of  the 
Interior  is  amending  the  system  notice 
for  OS-18,  "Discrimination 
Complaints,"  to  more  accurately 
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describe  the  Department-wide  scope  of 
the  system  of  records,  to  add  sexual 
orientation  to  the  list  of  discrimination 
factors  in  the  categories  of  individuals 
covered  by  the  system  statement;  to 
update  the  storage,  retrievability  and 
safeguards  statements  to  reflect  changes 
that  have  occurred  since  the  system 
notice  was  last  published;  and  to  update 
the  addresses  of  the  system  locations 
and  system  managers.  Accordingly,  the 
Department  of  the  Interior  proposes  to 
amend  the  "Discrimination  Complaints" 
notice,  OS-18  in  its  entirety  to  read  as 
follows: 
Sue  Ellen  Sloca, 

Office  of  the  Secretary  Privacy  Act  Officer. 
National  Business  Center. 

INTERIOR/DOM  8 
SYSTEM  NAME: 

Discrimination  Complaints — Interior, 
DOI-18. 

SYSTEM  location: 

(1)  Office  of  Equal  Opportuinity,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW,  MS-5221  MIB,  Washington,  D.C. 
20240.  Bureau/office  equal  opportunity 
offices: 

(2)  Bureau  of  Land  Management,  1849 
C  Street  NW,  MS-302  LS.  Washington, 
D.C.  20240. 

(3)  Bureau  of  Reclamation,  P.O.  Box 
25007,  Denver,  Colorado  80225-0007. 

(4)  U.S.  Geological  Survey,  MS  602. 
Reston,  Virginia  22092. 

(5)  National  Park  Service,  1849  C 
Street  NW,  MS-2747  MIB,  Washington, 
D.C.  20240. 

(6)  U.S.  Fish  and  Wildlife  Service, 
North  Fairfax  Drive,  Room  300  Webb 
Building,  Arlington,  Virginia  22203. 

(7)  Minerals  Management  Service,  381 
Elden  Street,  MS  2900.  Hemdon, 
Virginia  20170. 

(8)  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue  NW,  Room  138- 
SIB,  Washington,  D.C.  20240. 

(9)  Bureau  of  Indian  Affairs,  1849  C 
Street  NW,  MS-4554  MIB,  Washington, 
D.C.  20240. 

categories  of  inoiviouals  covered  by  the 
system: 

Individuals  who  claim  to  have  been 
discriminated  against  on  the  basis  of 
race,  color,  sex,  religion,  national  origin, 
handicap,  age  and/or  sexual  orientation 
in  violation  of  various  statutes  and 
regulations  including  Title  VI  and  Title 
Vn  of  the  Civil  Rights  Act  of  1964.  as 
amended  (42  U.S.C.  2000d  and  42 
U.S.C.  2000e,  et  seq);  Section  501  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  791,  et  seq)  and  its 
implementing  regulations;  the  Age 
Discrimination  in  Employment  Act  of 


1967,  as  amended  (29  U.S.C.  794,  et  seq) 
and  its  implementing  regulations;  the 
Age  Discrimination  in  Employment  Act 
of  1967,  as  amended  (29  U.S.C.  621,  et 
seq);  Title  K  of  the  Education 
Amendments  of  1972  (Pub.  L.  92-318); 
Section  403  of  the  Trans- Alaska 
Pipeline  Authorization  Act  (Pub.  L.  93- 
153.87  Stat.  576);  and  Departmental 
Manual  373  DM  7,  dated  December  1, 
1998,  subject:  Equal  Opportunity 
Procedures  for  Processing  Complaints  of 
Discrimination  Based  on  Sexual 
Orientation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Complaints  of  discrimination;  reports 
of  complaints  investigation  and 
supplementary  documentary  evidence; 
correspondence,  including  requests  for 
information  from  other  Federal 
agencies,  and  from  minority,  civil  rights, 
women's  and  community  organizations; 
docimients  obtained  from  recipients  of 
permits,  rights-of-way,  public  land 
orders,  or  other  Federal  authorizations, 
and  their  agents,  contractors,  and 
subcontractors,  under  the  Trans-Alaska 
Pipeline  Authorization  Act  (Pub  L.  93- 
153,  87  Stat.  576);  and  relevant 
statistical  data  obtained  from  various 
sources. 

AUTHORtTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  VI  of  the  Civil  Rights  Act  of 
1964,  as  amended  (42  U.S.C.  2000d)  and 
its  implementing  regulations  (43  CFR 
part  17,  subpart  A);  Title  VII  of  the  Civil 
Rights  Act  of  1964,  as  amended  (42 
U.S.C.  20pOe,  et  seq)  and  its 
implementing  regulations  (29  CFR  part 
1614);  section  501  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  791, 
et  seq);  section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  794, 
et  seq)  and  its  implementing  regulations 
(43  CFR  Part  17.  subpart  B);  the  Age 
Discrimination  in  Employment  Act  of 
1967,  as  amended  (29  U.S.C.  621,  et 
seq);  Title  IX  of  the  Education 
Amendments  of  1972  (Pub.L.  92-318); 
and  section  403  of  the  Trans-Alaska 
Pipeline  Authorization  Act  (Pub.  L.  93- 
153.87  Stat.  576). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  purposes  of  the  system 
are: 

(1)  To  investigate  and  resolve 
complaints  of  discrimination. 

(2)  To  compile  statistical  information 
on  complaints  of  discrimination. 
Disclosures  outside  the  Department  of 
the  Interior  may  be  made: 

(1)  To  other  Federal  agencies  charged 
with  the  enforcement  of  equal 
employment  opportunity  laws,  orders 


and  regulations,  on  a  need-to-know 
basis  to  assist  these  agencies  in  their 
enforcement  activities. 

(2)  To  the  U.S.  Department  of  Justice 
or  in  a  proceeding  before  a  court  or 
adjudicative  body  with  jurisdiction 
when  (a)  the  United  States,  the 
Department  of  the  Interior,  a  component 
of  the  Department,  or  when  represented 
by  the  government,  an  employee  of  the 
Department  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the  disclosure 
is  deemed  by  the  Department  of  the 
Interior  to  be  relevant  or  necessary  to 
the  litigation,  and  (c)  the  Department  of 
the  Interior  determines  that  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled. 

(3)  To  appropriate  Federal,  State,  local 
or  foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license  when  the  disclosing 
agency  becomes  aware  of  information 
indicating  a  violation  or  potential 
violation  of  a  statute,  rule,  regulation, 
order  or  license. 

(4)  To  a  congressional  office  in 
coimection  with  an  inquiry  an 
individual  covered  by  the  system  has 
made  to  the  congressional  office. 

POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Within  the  Departmental  office^ 
manual  records  are  stored  in  file  folders 
in  a  Aisle  Saver  System  manual  storage 
system.  An  automated  complaints 
management  information  system  is  used 
to  manage  and  track  the  processing  of 
complaints. 

RETRIEVABILITY: 

Records  are  retrieved  by  name  and 
employing  bureau  of  individuals  filing 
complaints,  docket  control  number  of 
complaints,  and  other  appropriate  data 
fields. 

SAFEGUARDS: 

Records  are  maintained  in  accordance 
with  safeguards  meeting  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended  (5  U.S.C.  552a)  and 
Departmental  regulations  (43  CFR  part 
2,  subpart  D).  Standards  for  the 
maintenance  of  records  subject  to  the 
Privacy  Act  are  described  in 
Departmental  regulations  (43  CFR  2.48) 
and  involve  the  content  of  the  records, 
data  collection  practices,  and  the  use, 
safeguarding,  and  disposal  of  personal 
information  in  the  records.  In  offices 
where  records  are  handled,  posted 
warning  signs  remind  employees  of 
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access  limitations,  standards  of  conduct 
for  employees  handling  F*rivacy  Act 
records,  and  possible  criminal  penalties 
for  violation  of  security  regulations. 
Access  to  records  is  limited  to 
authorized  personnel  on  a  need-to-know 
basis. 

Within  the  Departmental  office, 
manual  records  are  stored  in  a  locked 
Aisle  Saver  System  (file  unit)  in  a  room 
locked  with  an  off-master  key. 
Automated  records  are  maintained  in 
conformance  with  safeguards  based  on 
recommendations  of  the  National 
Bureau  of  Standards  contained  in 
"Computer  Security  Guidelines  for 
Implementing  the  Privacy  Act  of  1974" 
(FTPS  Pub.41,  May  30,  1975).  Within 
bureau  offices,  records  are  maintained 
with  appropriate  administrative, 
technical,  and  physical  safeguards  to 
insure  their  security  and  confidentiality. 

RETENTH3N  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  compliance  with  the  National 
Archives  and  Records  Administration's 
General  Records  Schedule  No.l.  Item 
No.26. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

(1)  Director,  Office  for  Equal 
Opportimity.  U.S.  Department  of  the 
Interior.  1849  C  Street  NW,  MS-5221 
MIB.  Washington.  DC  20240: 

For  complaints  of  discrimination 
arising  under  Title  VI  and  VII  of  the 
Civil  Rights  Act  of  1964.  as  amended  (42 
U.S.C.  2000d  and  42  U.S.C.  2000e. 
respectively).  Departmental  Manual  373 
DM  7.  dated  December  1,  1998,  section 
501  of  the  Rehabilitation  Act  of  1973.  as 
amended  (29  U.S.C.  791.  et  seq);  section 
504  of  the  Rehabilitation  Act  of  1973.  as 
amended  (29  U.S.C.  794,  et  seq.)  and  its 
implementing  regulations;  the  Age 
Discrimination  in  Employment  Actt)f 
1967,  as  amended  (29  U.S.C.  621.  et 
seq);  and  Title  DC  of  the  Education 
Amendments  of  1972  (Pub.  L.  92-318). 

(2)  Director,  Alaska  State  Office, 
Bureau  of  Land  Management.  222  West 
7th  Avenue  #13,  Anchorage,  Alaska 
99513: 

For  complaints  arising  under  section 
493  of  the  Trans- Alaska  Pipeline 
Authorization  Act  (Pub.  L.  93-153,  87 
Stat.  576). 

(3)  Associate  Solicitor.  Division  of 
General  Law,  Office  of  the  Solicitor. 
U.S.  Department  of  the  Interior.  1849  C 
Street  NW.  MS-6530  MIB.  Washington. 
DC  20240: 

For  complaints  of  discrimination 
arising  under  Title  VII  of  the  Civil 
Rights  of  1964.  as  amended  (42  U.S.C. 
2000e)  which  are  filed  against  the 
Departmental  Office  for  Equal 
Opportunity. 


NOTIFICATION  PROCEDURES: 

Inquiries  regarding  the  existence  of 
records  shall  be  addressed  to  the 
appropriate  System  Managw.  The 
request  must  be  in  writing,  signed  by 
the  requester,  and  meet  the  content 
requirements  of  43  CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

A  request  for  access  to  records  shall 
be  addressed  to  the  appropriate  System 
Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
meet  the  content  requirements  of  43 
CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

A  request  for  amendment  of  records 
shall  be  addressed  to  the  appropriate 
System  Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
meet  the  content  requirements  of  43 
CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Complainants;  recipients  of  permits, 
rights-of-way.  public  land  orders,  or 
other  Federal  authorizations,  and  their 
agents,  contractors,  subcontractors,  and 
employees  under  section  403  of  the 
Trans- Alaska  Pipeline  Authorization 
Act  (87  Stat.  576);  administrators  and 
recipients  of  Government  funds  from 
programs  administered  by  the 
Department  of  the  Interior;  Federal, 
State,  and  local  government  agencies; 
community,  minority,  civil  rights,  and 
women's  organizations;  unions; 
Members  of  Congress  and  their  staffs; 
bureaus  and  offices  of  the  Department  of 
the  Interior;  and  confidential 
informants,  to  the  extent  they  possess . 
relevant  data  otherwise  unavailable. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
IFR  Doc.  99-9281  Filed  4-13-99;  8:45  am] 

BILLING  COOE  4310-flE-F 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Application 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  permit 

application  and  availability  of  Habitat 

Conservation  Plan  and  Environmental 

Impact  Statement. 

summary:  This  notice  advises  the  public 
that  the  Department  of  Natural 
Resources.  State  of  Wisconsin  (WDNR) 
has  applied  to  the  Fish  and  Wildlife 
Service  (Service)  for  an  incidental  take 
permit  pursuant  to  section  10(a)(1)(B)  of 


the  Endangered  Species  Act  of  1973,  as 
amended  (Act).  This  notice  is  provided 
pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  et  seq.). 
Permit  Number  TE  010064 

Applicant:  Wisconsin  Department  of  Natural 
Resources.  State  of  Wisconsin,  and 
Twenty-five  Partners. 

The  applicant  requests  a  permit  to 
authorize  the  incidental  take  associated 
with  habitat  modification  (i.e..  harm),  of 
the  Kamer  Blue  Butterfly  (Lycaeides 
melissa  samuelis)  which  is  federally 
listed  as  endangered.  The  permit  is 
requested  for  the  State  of  Wisconsin,  in 
its  entirety,  for  a  period  of  10  years. 

The  Service  requests  comments  from 
the  public  on  the  incidental  take  permit 
application  and  the  accompanying 
Wisconsin  Statewide  Habitat 
Conservation  Plan  (Plan).  The  Plan  fully 
describes  the  proposed  activities  and 
the  measures  the  WDNR  and  25  HCP 
Partners  will  imdertake  to  conserve  the 
species  while  conducting  otherwise 
lawful  land  use  activities.  These 
measures  and  associated  impacts  are 
also  described  in  the  background  and 
summary  information  that  follow. 

We  also  request  comments  from  the 
public  on  our  Draft  Environmental 
hnpact  Statement  Nimiber  DES  99-9. 
prepared  in  accordance  with  the 
National  Environmental  Policy  Act,  and 
the  Department  of  the  Interior  Manual 
(516  DM  2.  Appendix  1  and  516  DM  6, 
Appendix  1). 

DATES:  Written  comments  on  the  permit 
application  and  Plan  should  be  received 
on  or  before  June  14, 1999. 
ADDRESSES:  Individuals  wishing  copies 
of  the  permit  application.  Habitat 
Conservation  Plan,  or  Draft 
Environmental  Impact  Statement,  may 
contact  the  office  and  personnel  listed 
below.  The  Habitat  Conservation  Plan 
and  Draft  Environmental  Impact 
Statement  may  be  accessed  through  the 
internet  at  the  U.S.  Fish  and  Wildlife 
Service's  Web  Page  (http:// 
www.fws.gov/r3pao)  or  the  Wisconsin 
Department  of  Natural  Resources  Web 
Page  {\Atp://www.dnr.state.wi.us/oTg/ 
land/er/publicatjons/kamer/ 
kamer.htm).  Documents  also  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  address  below. 

Document  Availability:  U.S.  Fish  and 
Wildlife  Service.  1015  Challenger  Court, 
Green  Bay,  Wisconsin  54311,  (920)  465- 
7440;  FAX  (920)  465-7410. 

Three  public  information  meetings  are 
scheduled  to  provide  the  public  an 
additional  forum  to  learn  about  the 
HCP/EIS  and  proposed  activities. 
Representatives  from  the  U.S.  Fish  and 
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Wildlife  Service,  the  WDNR,  and  others 
will  be  available  at  these  meetings. 
Meetings  will  begin  at  5:00  with 
question  and  answer  period,  followed 
by  presentations  and  gathering  of 
comments  at  6:00pm.  Meeting  locations 
are  as  follows: 

Tuesday,  May  11. 1999 — Siren, 
Wisconsin,  at  the  Burnett  County 
Govertunent  Center,  7410  Coimty 
Road  K,  Siren,  WI  54872,  {Room 
number  to  be  posted)- 
Wednesday,  May  12, 1999 — Black  River 
Falls,  at  the  County  Courthouse,  307 
Main  Street,  Black  River  Falls,  WI 
54615,  (Coimty  Board  Room) 
Thursday,  May  13, 1999 — Wisconsin 
Rapids,  at  the  Midstate  Technical 
College,  500  32nd  Street,  N, 
Wisconsin  Rapids,  WI  54494,  (L 
Building  Auditorium) 
Written  conunents  regarding  the 
permit  application,  the  HCP  or  Draft  EIS 
should  be  addressed  to  the  Regional 
Director,  U.S.  Fish  and  Wildlife  Service, 
1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056.  Comments  must 
be  submitted  to  this  address  to  be 
considered  by  the  Service  in  its  final 
decision.  Please  refer  to  permit  number 
TE  010064  when  submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lisa  Mandell,  U.S.  Fish  and  Wildlife 
Service,  Fort  Snelling,  Minnesota, 
telephone  612-713-5343. 
SUPPLEMENTARY  INFORMATION:  Under 
Section  9  of  the  Act  and  applicable 
federal  regulations,  the  "taking"  of  a 
species  listed  as  endangered  or 
threatened  is  prohibited.  However,  the 
Service,  under  limited  circumstances, 
may  issue  permits  to  "take"  listed 
species,  provided  such  take  is  incidental 
to,  and  not  the  purpose  of,  an  otherwise 
lawful  activity.  Regulations  governing 
permits  for  endangered  species  are 
promulgated  in  50  CFR  17.22. 
Regulations  governing  permits  for 
threatened  species  are  promulgated  in 
50  CFR  17.32. 

Background 

The  Kamer  blue  butterfly  (Lycaeides 
melissa  samuelis)  was  federally-listed  as 
endangered  on  December  14, 1992. 
Historically,  the  Kamer  blue  butterfly 
occurred  in  a  narrow  band  extending 
from  eastern  Minnesota,  across  portions 
of  Wisconsin,  Illinois,  Indiana,  Iowa, 
Michigan,  Ohio,  Canada  (Ontario), 
Pennsylvania,  New  York,  Maine, 
Massachusetts,  and  New  Hampshire.  At 
the  time  of  listing,  the  butterfly  was 
considered  to  be  extirpated  from 
Illinois,  Iowa,  Maine,  Massachusetts, 
Ohio,  Pennsylvania,  and  Ontario.  To 
date,  recovery  efforts  have  included 
conservation  of  existing  populations 


and  reintroduction  of  the  Kamer  blue 
butterfly  into  Ohio.  At  the  time  of 
listing,  the  primary  threats  to  the  Kamer 
blue  butterfly  were  habitat  loss  due  to 
modification  and  destruction,  habitat 
loss  due  to  the  absence  of  natural 
disturbances,  silviculture  and 
fragmentation  of  remaining  habitat. 

The  habitat  of  the  Kamer  blue 
butterfly  is  characterized  by  the 
presence  of  wild  lupine  [Lupinus 
perennis),  a  member  of  the  pea  family. 
Wild  lupine  is  the  only  known  larval 
food  plant  for  the  species  and  is, 
therefore,  closely  tied  to  the  butterfly's 
ecology  and  distribution.  In  the 
Midwest,  the  habitat  is  dry  and  sandy, 
including  oak  savanna  and  jack  pine 
areas,  and  dime/sandplain 
commimities.  It  is  believed  that  the 
Kamer  blue  butterfly  originally  occurred 
as  shifting  clusters  of  popiUations,  or 
metapopulations,  across  a  vast  fire- 
swept  landscape  covering  thousands  of 
acres.  While  the  fires  resulted  in 
localized  extirpation,  post-fire 
vegetational  succession  promoted 
colonization  and  rapid  population 
buildups  (Schweitzer  1989). 

In  Wisconsin,  Kamer  blue  butterfly 
populations  are  concentrated  across  the 
central  counties  and  in  the  northwest. 
The  populations  occur  primarily  on 
sandy  soil  areas  that  support  wild 
lupine,  although  presence  of  this  habitat 
alone  does  not  indicate  presence  of 
Kamer  blue  butterflies.  It  appears  that 
other  climatic  and  biological  factors  also 
influence  suitability  of  habitat. 
Currently,  abandoned  agricultural 
fields,  transportation  corridors,  rights-of 
way,  managed  forests,  managed  barrens, 
savannas,  and  prairies  are  areas  where 
one  might  find  Kamer  blue  butterflies  in 
Wisconsin. 

Following  the  listing  of  the  butterfly, 
the  Wisconsin  Department  of  Natiiral 
Resources  recognized  the  need  to 
address  take  of  the  butterfly  while 
conducting  otherwise  lawful  land  use 
activities,  including  forest  management, 
savanna  management,  etc.  A  coalition 
was  formed,  and  the  result  of  the  effort 
is  the  Habitat  Conservation  Plan 
summarized  below,  which  is  currently 
imder  consideration  for  an  incidental 
take  permit. 

Summary  of  the  Habitat  Conservation 
Plan 

The  WDNR  is  interested  in 
administering  the  Incidental  Take 
Permit  for  lands  throughout  the  state. 
Twenty-six  partners  are  included  in  the 
application.  The  WDNR  has  developed 
a  Species  and  Habitat  Conservation 
Agreement  (SHCA)  for  state  lands  and 
twenty-five  partners  to  the  HCP  have 
entered  into  an  SHCA  with  the  WDNR. 


New  partners  to  the  HCP  that  enter  into 
the  process  after  the  proposed  permit  is 
issued  will  be  provided  with  Certificates 
of  Inclusion  by  the  Service  once  they 
have  signed  an  SHCA  that  meets  Service 
and  State  criteria. 

The  WDNR  and  partners  have 
identified  a  variety  of  conservation 
activities  that  will  be  imdertaken  to 
minimize  harm  to  the  butterfly  and 
mitigate  unavoidable  permanent  take 
during  otherwise  lawful  land  use 
activities.  Strategies  are  included  for 
conservation  in  forestry  management 
right-of-way  management,  barrens 
management,  transportation  corridor 
management,  and  management  of  areas 
to  benefit  recovery  of  the  species. 
WDNR  proposes  to  be  responsible  to 
ensure  compliance  and  supervise 
monitoring  of  take  activities. 

The  WDNR,  in  the  HCP  and 
application,  is  proposing  a  statewide 
Participation  Plan  that  identifies  the 
roles  and  responsibilities  of  the  current 
partners  and  describes:  (a)  The  process 
for  incorporating  new  partners  into  the 
Permit,  (b)  articulates  when  and  what 
activities  require  a  separate,  individual 
permit  or  authorization,  and  (c) 
encourages  private  landowner 
participation  in  conservation  of  the 
Kamer  blue  butterfly  throughout 
Wisconsin  on  a  volimtary  basis.  The 
latter  strategy  involves  encouraging 
conservation  of  the  Kamer  blue  butterfly 
through  a  geographically  focused 
education  and  outreach  program 
Implemented  by  partners  with  no 
regulatory  mandate  attached  to  this 
group  of  landowners  (conservation  by 
this  group  is  optional).  This  is  an 
extremely  innovative  approach,  but  has 
been  proposed  based  on  an  extensive, 
biologically  justified  analysis  of  the  risk 
involved  in  terms  of  potential  to  take 
the  butterfly,  a  rigorous  outreach 
program,  and  conservation 
commitments  by  the  WDNR  and  25 
partners.  The  WDNR  developed  the  risk 
assessment  associated  with 
implementation  of  the  Participation 
Plan,  which  graphically  demonstrates 
(by  county)  the  biological  risk  and 
mitigation  potential  associated  with 
implementation  of  the  Participation 
Plan.  The  expectation  is  that  Uie 
combination  of  mitigation  by  the  DNR 
and  Partners,  realized  through  their 
conservation  and  recovery  commitments 
and  efforts  to  maximize  outreach  in  the 
areas  most  critical  to  survival  and 
conservation  of  the  species,  will  provide 
a  net  benefit  to  the  species.  The  Service 
proposes  to  condition  approval  of  this 
Participation  Plan  on  a  three  year  trial 
period  for  implementation  of  this 
strategy,  along  with  a  detailed  and 
extensive  reporting  requirement 
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designed  to  monitor  the  success  of  its 
implementation. 

The  monitoring  program  includes 
three  components:  (1)  An  effectiveness 
monitoring  protocol  implemented 
yearly  to 'detect  statewide  trends  of  the 
Kamer  blue  butterfly  habitat,  presence 
and  relative  abundance,  (2)  self- 
monitoring  to  integrate  partner  survey 
and  management  information,  and  (3) 
an  adaptive  management  approach.  As 
part  of  an  adaptive  management 
approach,  the  partners  have  agreed  that 
modified  conservation  measures  and 
alternative  management  regimes  will  be 
implemented  if  monitoring  indicates 
that  conservation  efforts  do  not  produce 
the  anticipated,  desirable  result  for  the 
butterfly. 

The  stated  biological  goal  of  this  HCP 
is  no-net-loss  of  habitat  for  the  Kamer 
blue  butterfly  over  the  life  of  the  plan. 
A  primary  objective  is  to  maintain  a 
shifting  mosaic  of  habitat  across  the 
Wisconsin  landscape  over  time,  which 
will  provide  for  the  ecological  needs  of 
the  species. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Act.  The  Service 
will  evaluate  the  permit  application, 
HCP,  Implementation  Agreement, 
Partners'  Species  and  Habitat 
Conservation  Agreements,  and 
comments  submitted  relative  to  the 
proposed  action  to  determine  whether 
the  application  meets  the  requirements 
of  section  10(a)  of  the  Act.  If  it  is 
determined  that  the  requirements  are 
met,  a  permit  will  be  issued  for  the 
incidental  take  of  Kamer  blue  butterfly. 

Reference  Cited 

Schweitzer,  D.F.  1989.  Fact  sheet  for  the 
Kamer  blue  butterfly  with  special 
reference  to  New  York.  The  Nature 
Conservancy,  internal  document,  7  pp. 
Dated:  April  6, 1999. 

Marvin  E.  Moriaity, 

Acting  Regional  Director.  Hegion  3,  Fort 

Snelling,  Minnesota. 

[FR  Doc.  99-9247  Filed  4-13-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

Endangered  and  Threatened  Speciea 
Permit  Applicatlona 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  application. 

-  The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 


the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 


PRT-697830 

Applicant:  Assistant  Regional  Director, 
Ecological  Services,  Region  3,  U.S.  Fish 
and  Wildlife  Service,  Fort  Snelling, 
Minnesota. 

The  applicant  requests  an  amendment 
to  his  permit  for  scientific  take  activities 
of  listed  species  in  Region  3  to  add  the 
Topeka  shiner  [Notropis  topeka),  a 
recently  listed  species,  for  scientific 
purposes  and  the  enhancement  of 
propagation  or  survival  of  the  species  in 
the  wdld,  in  accordance  with  listing, 
recovery  outlines,  recovery  plans  and/or 
other  Service  work  for  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service.  Ecological 
Services  Operations,  1  Federal  Drive, 
Fort  Snelling,  Minnesota  55111-4056, 
and  must  be  received  within  30  days  of 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Operations, 
1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056.  Telephone: 
(612/713-5343);  FAX:  (612/713-5292). 

Dated:  April  7, 1999. 
Charles  M.  Wooley, 

Assistant  Regional  Director,  Ecological 
Services,  flegion  3,  Fort  Snelling,  Minnesota. 
[FR  Doc.  99-9248  Filed  4-13-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fiah  and  WlldIHe  Service 

Availability  of  an  Environmental 
Asaesamant  attd  Recalpl  of 
Application  for  an  Incidantal  Talce 
Permit  for  the  Hord  Reaidanttal 
Development  Project,  in  LxM  Oaoa,  San 
Luia  Obiapo  County,  Califomla 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

summary:  Joe  and  Cindy  Hord  have 
applied  for  an  incidental  take  permit 
from  the  Fish  and  Wildlife  Service 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  Hords  are  requesting  a 
10-year  permit  to  allow  the  incidental 
take  of  the  federally  endangered  Morro 
shoulderband  snail  [Helminthoglypta 
walkeriana)  associated  with  a  proposed 
4.2-acre  residential  development  project 


in  the  commxinity  of  Los  Osos,  San  Luis 
Obispo  County,  California.  The  permit 
application  includes  a  Habitat 
Conservation  Plan  and  an 
Implementation  Agreement,  both  of 
which  are  available  for  public  review 
and  comment.  The  Service  also 
annoimces  the  availability  of  an 
Environmental  Assessment  for  the 
proposed  issuance  of  the  incidental  take 
permit.  All  comments  on  the 
Assessment  and  permit  application  will 
become  part  of  the  administrative  record 
and  may  be  released  to  the  public. 
DATES:  Written  conmients  should  be- 
received  on  or  before  May  14, 1999. 
ADDRESSES:  Comments  should  be 
addressed  to  Diane  Noda,  Field 
Supervisor,  Fish  and  Wildlife  Service, 
2493  Portola  Road,  Suite  B,  Ventura. 
California  93003;  facsimile  (805)  644- 
3958. 

FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Symonds,  Fish  and  Wildlife  Biologist,  at 
the  above  address  or  telephone  (805) 
644-1766. 
SUPPLEMENTARY  INFORMATION: 

Document  Availability 

U  you  would  like  copies  of  the 
dociunents  for  review,  please  contact 
the  office  listed  above  immediately. 
Docimients  also  are  available  for 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

Background 

Under  Section  9  of  the  Endangered 
Species  Act  and  its  implementing 
regulations,  taking  of  threatened  and 
endangered  wildlife  species  is 
prohibited.  Under  the  Act,  the  term 
"take"  means  to  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  capture  or 
coUect  listed  wildlife,  or  attempt  to 
engage  in  such  conduct.  Harm  includes 
habitat  modification  that  kills  or  injures 
wildlife  by  significantly  impairing 
essential  behavioral  patterns,  including 
breeding,  feeding,  or  sheltering.  Under 
limited  circvmMtances,  the  Service  may 
issue  permits  to  take  threatened  or 
endangered  wildlife  species  if  such 
taking  is  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
threatened  and  endangered  species  are 
found  at  50  CFR  17.22  and  17.32. 

The  Hords  need  an  incidental  take 
permit  because  the  proposed 
construction  of  their  residential 
development  project  would  result  in  the 
permanent  loss  of  1.5  acres  of  habitat 
that  supports  the  Morro  shoulderband 
snail  within  the  4.2-acre  project  site. 
The  Hord's  permit  application  includes 
a  Habitat  Conservation  Plan  (Plan)  that 


action  wou 
habitat  resi 
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addresses  impacts  to  the  Morro 
shoulderband  snail  associated  with  the 
proposed  project  and  that  provides  for 
implementation  of  measures  to 
minimize  and  mitigate  adverse  impacts 
to  the  snail.  The  Hords  propose  to 
dedicate  the  remaining  2.7  acres  of  high 
quality  Morro  shoulderband  snail 
habitat  within  the  project  site  that  is  not 
proposed  for  residential  development. 
Snail  habitat  would  be  conserved 
through  a  perpetual  open  space 
conservation  easement  in  favor  of  the 
County  of  San  Luis  Obispo  or  another 
entity  approved  by  the  Service.  The 
Hords  would  ensure  that  the  site  is 
managed  in  perpetuity  in  a  manner  that 
would  be  consistent  with  the  Plan's 
conservation  goals  for  the  snail.  This 
action  would  compensate  for  the  loss  of 
habitat  resiilting  from  the  project  and 
would  benefit  the  long-term 
conservation  of  the  snail.  The  Hord's 
permit  application  includes  an 
Implementation  Agreement  that  defines 
the  responsibilities  of  all  of  the  parties 
imder  the  Plan. 

The  Habitat  Conservation  Plan, 
Implementation  Agreement,  and 
Enviromnental  Assessment  are  available 
for  public  review  and  comment.  The 
Plan  and  the  Environmental  Assessment 
consider  four  alternatives  to  the 
proposed  residential  development 
project:  the  No  Residential  Development 
Alternative,  the  Alternate  Site 
Alternative,  the  Alternate  Building 
Location  Alternative,  and  the  Reduced 
Intensity  Alternative.  The  first  two 
alternatives  are  no  action  (i.e.,  no 
permit)  alternatives. 

Under  the  No  Residential 
Development  Alternative,  housing 
woidd  not  be  developed  on  site.  Tlie 
Service  would  not  issue  a  section 
10(a)(1)(B)  permit  because  there  would 
be  no  take  of  the  Morro  shoulderband 
snail.  This  alternative  would  not 
adversely  affect  biological  resoiuces 
occurring  on  this  site;  therefore,  impacts 
would  be  less  than  those  of  the 
proposed  project.  This  alternative 
assiunes  the  continuation  of  the  site  as 
an  undeveloped  area.  Habitat  for  the 
snail  would  degrade  over  time  without 
active  management.  This  alternative 
would  not  substantially  benefit  the 
Morro  shoulderband  snail  because  no 
permanent  onsite  habitat  conservation 
area  would  be  established,  managed, 
and  monitored  imder  this  alternative. 

The  Alternate  Site  Alternative 
involves  the  use  of  another  site  for  the 
Hord's  residential  development  project 
that  does  not  support  any  listed  species. 
An  incidental  take  permit  would  not  be 
needed.  This  alternative  would  not  meet 
the  project  purpose  and  need  and  was 


considered  economically  unfeasible  by 
the  Hords.  Although  this  alternative 
woidd  result  in  no  impact  at  the 
proposed  construction  site,  it  woidd  not 
result  in  establishment  of  a  permanent 
open  space  easement  that  is  expected  to 
have  long-term  benefits  for  the  snail. 

Under  the  Alternate  Building 
Location  Alternative,  the  proposed  4.2- 
acre  parcel  would  be  surveyed  for  snail 
presence  and  the  proposed  residential 
buildings  and  accessory  structures 
would  be  arranged  or  sited  within  the 
4.2-acre  parcel  to  avoid  and  minimize 
disturbance  to  areas  of  the  site  occupied 
by  the  snails.  The  project  might  require 
issuance  of  an  incidental  take  permit  if 
some  acreage  of  Morro  shoulderband 
snail  habitat  would  be  affected.  The 
Hords  did  not  select  the  Alternate 
Building  Location  Alternative  because  it 
would  not  meet  the  project  purpose  and 
need  as  well  as  the  Proposed  Project 
Alternative  and,  upon  analysis,  would 
not  provide  greater  habitat  benefit  to  the 
snail. 

Under  the  Reduced  Intensity 
Alternative,  the  Hords  would  construct 
a  residential  development  within  the 
same  4.2-acre  parcel  but  within  a 
reduced  construction  area,  so  as  to 
cause  less  physical  disturbance  to  onsite 
Morro  shoulderband  snail  habitat.  The 
project  could  require  issuance  of  an 
incidental  take  permit  if  some  acreage  of 
Morro  shoulderband  snail  habitat  would 
be  affected.  Compared  to  the  Proposed 
Project  Alternative,  the  Reduced 
Intensity  Alternative  would  result,  at 
best,  in  only  a  minor  addition  of 
imdeveloped  acreage.  This  contribution 
to  the  overall  habitat  requirements  of 
the  Morro  shoidderband  snail  would  not 
be  significant. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  and  Service  regulations  for 
implementing  the  National 
Environmental  Policy  Act  of  1969  (40 
CFR  1506.6).  In  determining  whether 
the  application  meets  the  requirements 
of  law,  the  Service  will  evaluate  the 
application,  its  associated  documents, 
and  comments  submitted  by  the  pubUc. 
If  the  Service  determines  that  the 
requirements  are  met,  a  permit  will  be 
issued  for  the  incidental  take  of  the 
Morro  shoulderband  snail.  A  final 
decision  on  permit  issuance  will  be 
made  no  sooner  than  30  days  from  the 
date  of  this  notice. 

Dated:  April  7, 1999. 
Elizabeth  H.  Stevens,' 

Deputy  Manager,  California/Nevada 

Operations  Office,  Region  1,  Sacramento, 

California. 

[FR  Doc.  9»-9274  Filed  4-13-99;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Trail  of  Tears  National  Historic  Trail 
Advisory  Council;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  Public  Law  92-463.  that  a  meeting 
of  the  Trail  of  Tears  National  Historic 
Trail  Advisory  Council  will  be  held  May 
18, 1999,  at  8:00  a.m.,  in  Sweetwater, 
Tennessee,  at  the  Best  Western 
Sweetwater  Iim. 

The  Trail  of  Tears  National  Historic 
Trail  Advisory  Council  was  established 
administratively  under  authority  of 
section  3  of  Public  Law  91-383  (16 
U.S.C.  ls-2(c)),  to  consult  with  the 
Secretary  of  the  Interior  on  the 
implementation  of  a  comprehensive 
plan  and  other  matters  relating  to  the 
Trail,  including  certification  of  sites  and 
segments,  standards  for  erection  and 
maintenance  of  markers,  preservation  of 
trail  resoiut:es,  American  Indian 
relations,  visitor  education,  historical 
research,  visitor  use,  cooperative 
management,  and  trail  administration. 

The  matters  to  be  discussed  include: 
— Plan  Implementation  Status 
— ^Trail  Association  Status 
— Cooperative  Agreements  Negotiation 
—Trail  Route 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for   ^ 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  David 
Gaines.  Superintendent. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
David  Gaines,  Superintendent,  Long 
Distance  Trails  Group  Office-Santa  Fe, 
National  Park  Service.  P.O.  Box  728, 
Santa  Fe,  New  Mexico  87504-0728. 
telephone  505/988-6888.  Minutes  of  the 
meeting  will  be  available  for  public 
inspection  at  the  Office  of  the 
Superintendent,  located  in  Room  205. 
Pinon  Building,  1220  South  St.  Francis 
Drive,  Santa  Fe,  New  Mexico. 

Dated:  April  7, 1999. 
David  M.  Gaiiie§. 

Superintendent. 

(FR  Doc.  99-9231  Filed  4-13-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Official  Trail  Martcer  for  ttie  Lewis  and 
Clarlc  National  Historic  Trail 

agency:  National  Park  Service,  DOI. 
ACTION:  Official  insignia,  designation. 

summary:  This  notice  issues  the  official 
trail  marker  insignia  of  the  Lewis  and 
Clark  National  Historic  Trail.  The 
original  graphic  image  was  developed 
by  the  Lewis  and  Clark  Trail 
Commission  and  became  property  of  the 
Department  of  the  Interior  in  1969.  The 
National  Park  Service  has  officially  used 


this  insignia — and  earlier  variations — 
since  completion  of  planning 
documents  for  the  Trail  in  1982.  It  has 
been  slightly  redesigned  since  then  so 
that  lettering  and  framing  match  other 
National  Trail  System  markers.  The 
earlier  designs  which  are  still  in  use 
along  the  Trail  are  also  protected  from 
imauthorized  uses  by  this  notice.  This 
publication  accomplishes  the  official 
designation  of  the  insignia  now  in  use 
by  the  National  Park  Service. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Elkinton,  Program  Leader  for 
National  Trails  System  Programming, 
NPS,  Room  3606,  U.S.  Department  of 


the  Interior,  1849  C  Street,  NW, 
Washington,  DC  20240,  202-565-1177. 

SUPPLEMENTARY  INFORMATION:  The 
primary  author  of  this  document  is 
Steven  Elkinton,  Program  Leader  for 
National  Trails  System  Programming, 
National  Center  for  Recreation  and 
Conservation. 

The  insignia  depicted  below  is 
prescribed  as  the  official  trail  marker 
logo  for  the  Lewis  and  Clark  National 
Historic  Trail,  administered  by  the 
National  Park  Service,  Midwest  Region. 
Authorization  for  use  of  this  trail  marker 
is  controlled  by  the  administrator  of  the 
Trail. 


In  making  this  prescription,  notice  is 
hereby  given  that  whoever 
manufactures,  sells,  or  posses  this 
insignia,  or  any  colorable  imitation 
thereof,  or  photographs  or  prints  or  in 
any  other  manner  makes  or  executes  any 
engraving,  photograph  or  print,  or 
impression  in  the  likeness  of  this 
insignia,  or  any  colorable  imitation 
thereof,  without  written  authorization 
from  the  United  States  Department  of 
the  Interior  is  subject  to  the  penalty 
provisions  of  section  701  of  Title  18  of 
the  United  States  Code. 

Authority:  National  Trails  System  Act,  16 
U.S.C.  1241(a)  and  1246c  and  Protection  of 
Official  Badges.  Insignia,  etc.  in  18  U.S.C. 
701. 

Dated:  April  30, 1999. 
Chris  Andress, 
Acting  Director. 

|FR  Doc.  99-9230  Filed  4-13-99;  8:45  am) 
BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Fresno  County,  CA  in  the  Possession 
of  California  State  University-Fresno, 
Fresno,  CA 

AGENCY:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  from  Fresno  County,  CA  in  the 
possession  of  the  University  of 
California-Fresno,  Fresno,  CA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
California-Fresno  professional  staff  in 
consultation  with  representatives  of  the 
Santa  Rosa  Indian  Community  of  the 
Santa  Rosa  Rancheria. 


In  1966  and  1972,  human  remains 
representing  eight  individuals  were 
recovered  from  the  Biuxel  Barn  site  (CA- 
FRE-386),  Fresno  County,  CA  during 
excavations  conducted  by  the  Fresno 
State  College  Archaeological  Field  Class 
under  the  supervision  of  Dr.  William 
Beatty.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  were  present. 

Based  on  archeological  investigations, 
the  Burrel  Bam  site  has  been  identified 
as  a  large  village  site  along  the  Fresno 
Slough,  about  20  miles  southwest  of 
Fresno.  CA.  Based  on  cultural  material 
and  burial  locations  withing  the  village, 
these  human  remains  have  been 
identified  as  Native  American.  Based  on 
the  degree  of  preservation  and  the 
cultural  material  at  the  Burrel  Bam  site, 
the  human  remains  have  been 
determined  to  date  from  the  late 
precontact  period  (post-1500  A.D.). 
Archeological  evidence  in  this  area 
indicates  continuity  of  material  culture 
and  occupation  from  precontact  times 
into  the  historic  period.  Early  Yokuts 
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people  are  presumed  to  have  occupied 
the  San  Joaquin  Valley  between  1000- 
500  B.C.,  with  continued  occupation 
into  the  historic  period.  Historic 
documents,  ethnographic  accounts,  and 
oral  history  indicate  occupation  and 
used  of  this  area  Since  the  late 
precontact  period  by  Tachi  Yokuts 
peoples,  now  known  as  and  represented 
by  the  Santa  Rosa  htdian  Commiuiity  of 
the  Santa  Rosa  Rancheria. 

In  1972,  himian  remains  representing 
one  individual  were  recovered  from  site 
CA-FRE-495,  Fresno  Coxmty,  CA  during 
excavations  conducted  by  Fresno  State 
College  Archaeological  Field  Class 
under  the  supervision  of  Dr.  William 
Beatty.  No  known  individual  was 
identified.  No  associated  funerary 
objects  were  present. 

Based  on  archeological  investigations, 
site  CA-FRE-495  has  been  identified  as 
a  recently  leveled  habitation  mound 
along  the  Fresno  Slough,  about  19  miles 
southwest  of  Fresno,  CA.  Based  on 
cultural  material  and  burial  locations 
withing  the  village,  these  hiunan 
remains  have  been  identified  as  Native 
American.  Based  on  the  degree  of 
preservation  and  the  cultural  material  at 
site  CA-FRE-495,  the  hiunan  remains 
have  been  determined  to  date  from  the 
late  precontact  period  {post-1500  A.D.). 
Archeological  evidence  in  this  area 
indicates  continuity  of  material  culture 
and  occupation  frt)m  precontact  times 
into  the  historic  period.  Early  Yokuts 
people  are  presimied  to  have  occupied 
the  San  Joaquin  Valley  between  1000- 
500  B.C.,  vrith  continued  occupation 
into  the  historic  period.  Historic 
dociunents,  ethnographic  accoimts,  and 
oral  history  indicate  occupation  and 
used  of  this  area  Since  the  late 
precontact  period  by  Tachi  Yokuts 
peoples,  now  known  as  and  represented 
by  the  Santa  Rosa  Indian  Community  of 
the  Santa  Rosa  Rancheria. 

In  1972,  hiunan  remains  representing 
one  individual  were  recovered  from  site 
CA-FRE-528,  Fresno  Coxmty,  CA  during 
a  field  siirvey  by  Fresno  State  College 
staff.  No  known  individual  was 
identified.  No  associated  funerary 
objects  were  present. 

Based  on  archeological  investigations, 
site  CA-FRE-528  has  been  identified  as 
a  low  mound  within  a  recendy  plowed 
agricultural  field  along  Fresno  Slough 
about  16  miles  southwest  of  Fresno,  CA. 
Based  on  degree  of  preservation  and 
cultural  material  recovered  at  site  CA- 
FRE-528,  these  hiunan  remains  have 
been  identified  as  Native  American  and 
have  been  determined  to  date  from  the 
late  precontact  period  (post-1500  A.D.). 
Archeological  evidence  in  this  area 
indicates  continuity  of  material  culture 
and  occupation  from  precontact  times 


into  the  historic  period.  Early  Yokuts 
people  are  presumed  to  have  occupied 
the  San  Joaquin  Valley  between  1000- 
500  B.C.,  with  continued  occupation 
into  the  historic  period.  Historic 
documents,  ethnographic  accounts,  and 
oral  history  indicate  occupation  and 
used  of  this  area  Since  the  late 
precontact  period  by  Tachi  Yokuts 
peoples,  now  known  as  and  represented 
by  the  Santa  Rosa  Indian  Community  of 
the  Santa  Rosa  Rancheria. 

Based  on  the  above  mentioned 
information,  officials  of  the  University 
of  California-Fresno  have  determined 
Uiat,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  approximately 
ten  individuals  of  Native  American 
ancestry.  Officials  of  the  University  of 
California-Fresno  have  also  determined 
that,  pursuant  to  43  CFR  10.2  (e),  there 
is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  the  Santa  Rosa  Indian 
Community  of  the  Santa  Rosa 
Rancheria. 

This  notice  has  been  sent  to  officials 
of  the  Santa  Rosa  Indian  Community  of 
the  Santa  Rosa  Rancheria. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Professor  Roger 
LaJeunesse,  Department  of 
Anthropology,  California  State 
University-Fresno,  5245  North  Backer 
Avenue,  Fresno,  CA  93740-0016; 
telephone:  (209)  278-4900,  before  May 
14, 1999.  Repatriation  of  the  human 
remains  to  the  Santa  Rosa  Indian 
Community  of  the  Santa  Rosa  Rancheria 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  April  8, 1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 
(FR  Doc.  99-9328  Filed  4-13-99;  8:45  am] 

BILUNG  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Hem  in  the  Possession  of  the  Heard 
Museum,  Phoenix,  AZ 

AGENCY:  National  Park  Service. 
action:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  a  cultural  item  in 


the  possession  of  the  Heard  Museum, 
Phoenix,  AZ  which  meets  the  definition 
of  "sacred  object"  under  Section  2  of  the 
Act. 

The  cultural  item  consists  of  a  natural 
stone  formation  known  as  Pokonghoya 
(Deity  of  Protection). 

During  the  early  1900s,  this  cultiu^ 
item  was  collected  from  an  unknown 
location  by  Henry  Voth.  In  1978,  this 
cultural  item  was  donated  to  the  Heard 
Museum  by  the  Fred  Harvey 
Corporation. 

During  consultation,  representatives 
of  the  Hopi  Tribe  identified  this  cultural 
item  as  central  to  the  continuance  of  the 
Soyalang  (Winter  Solstice)  ceremony. 

Based  on  the  above-mentioned 
information,  officials  of  the  Heard 
Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(3),  this 
cultural  item  is  a  specific  ceremonial 
object  needed  by  traditional  Native 
American  religious  leaders  for  the 
practice  of  traditional  Native  American 
religions  by  their  present-day  adherents. 
Officicds  of  the  Heard  Museum  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  this  item  and  the  Hopi 
Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  this 
object  should  contact  Martin  SuUivan, 
Director,  Heard  Museum,  22  E.  Monte 
Vista  Rd.,  Phoenix,  AZ  85004-1480; 
telephone:  (602)  252-8840  before  May 
14, 1999.  Repatriation  of  this  object  to 
the  Hopi  Tribe  may  begin  after  that  date 
if  no  additional  claimants  come 
forward. 

Dated:  April  5, 1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  99-9326  Filed  4-13-99;  8:45  am] 
BNJJNQ  CODE  4310-7»-f 


DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

Notioe-of  Inventory  Completion  for 
Native  American  Human  Remains, 
Associated  Funerary  Otiject,  and 
Unassociated  Funerary  Ot>)ect  In  the 
Possession  of  ttte  Minnesota  Indian 
Affairs  Council,  Bemidji,  MN 

agency:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
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Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Minnesota 
Indian  Affairs  Council,  Bemidji,  MN. 

A  detailed  assessment  of  the  human 
remains  was  made  by  professional  staff 
in  consultation  with  representatives  of 
the  Leech  Lake  Band  of  the  Minnesota 
Chippewa  Tribe. 

in  1938.  human  remains  representing 
one  individual  were  removed  from 
Osufen  Mound  (21-IC-02).  MN.  a  site 
within  the  exterior  boundaries  of  the 
Leech  Lake  Reservation,  by  L.A.  Wilford 
of  the  University  of  Minnesota.  No 
known  individual  was  identified.  The 
associated  funerary  object  is  a  metal  axe. 

Based  on  the  associated  funerary 
object,  this  burial  has  been  identified  as 
Native  American  from  the  historic 
period.  The  Osufen  Mound  site  is 
located  within  the  exterior  boxmdaries 
of  the  Leech  Lake  Indian  Reservation. 
The  cultural  item  is  a  ceramic  vessel. 
In  1944.  this  ceramic  vessel  was 
donated  to  the  University  of  Minnesota 
by  George  Kremer.  University  of 
Minnesota  indicates  this  vessel  was 
removed  from  an  eroding  burial  on  Lake 
Winnibigoshish.  MN.  Laike 
Wiimibigoshish  is  located  within  the 
exterior  boundaries  of  the  Leech  Lake 
Indian  Reservation. 

Based  on  the  above  mentioned 
information,  officials  of  the  Minnesota 
Indian  Affairs  Council  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  Minnesota  Indian  Affairs  Council 
have  also  determined  that,  pursuant  to 
43  CFR  10.2  (d)(2),  the  one  object  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Officials  of  the  Minnesota 
Indian  Affairs  Council  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(2)(ii), 
the  one  cultural  item  is  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  biuial  site 
of  an  Native  American  individual. 
Lastly,  officials  of  the  Minnesota  Indian 
Affairs  Council  have  determined  that, 
pursuant  to  43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains, 
associated  funerary  object,  and  the 
imassociated  funerary  object  and  the 
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Leech  Lake  Band  of  the  Minnesota 
Chippewa  Tribe. 

Tnis  notice  has  been  sent  to  officials 
of  the  Leech  Lake  Band  of  the 
Minnesota  Chippewa  Tribe  and  the 
Minnesota  Chippewa  Tribe. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  James  L.  (Jim)  Jones.  Cultural 
Resource  Specialist.  Minnesota  Indian 
Affairs  Coimcil,  1819  Bemidji  Ave. 
Bemidji.  MN  56601;  telephone:  (218) 
755-3825.  before  May  14.  1999. 
Repatriation  of  the  human  remains, 
associated  funerary  object,  and 
unassociated  funerary  object  to  the 
Leech  Lake  Band  of  the  Minnesota 
Chippewa  Tribe  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  April  8. 1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist. 
Manager,  Archeology  and  Ethnography 
Program. 
[FR  Doc.  99-9327  Filed  4-13-99;  8:45  am] 

BILUNG  COOE  4310-70-f 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  In 
the  Possession  of  the  Peabody 
Museum  of  Archaeology  and 
Ethnology,  Harvard  University, 
CamtKidge,  MA 

AGENCY:  National  Park  Service. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
Peabody  Museum  of  Arhcaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Peabody  Museum 
professional  staff  in  consultation  with 
representatives  of  the  Apache  Tribe  of 
Oklahoma,  the  Comanche  Tribe  of 
Oklahoma,  the  Hopi  Tribe,  the  Jicarilla 
Apache  Tribe,  the  Kiowa  Tribe,  the 
Mescalero  Apache  Tribe,  the  Navajo 
Nation,  Pueblo  of  Cochiti,  the  Pueblo  of 
Jemez,  Pueblo  of  Santo  Domingo,  the 
Pueblo  of  Zimi,  and  the  Wichita  and 
Affiliated  Tribes. 

In  1929,  himian  remains  representing 
four  individuals  were  recovered  from 
Pecos  Pueblo  by  William  Claflin,  Jr. 


while  visiting  excavations  conducted  by 
Vincent  Kidder  imder  the  auspices  of 
Phillips  Academy,  Andover,  MA.  In 
1985,  William  Claflin,  Jr.  donated  these 
human  remains  to  the  Peabody  Museum 
of  Archaeology  and  Ethnology.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Based  on  the  ceramic  types  recovered 
fitjm  this  site,  Pecos  Pueblo  was 
occupied  into  the  historic  period  1300- 
1838.  Historic  records  document 
occupation  at  the  site  unitl  1838  when 
the  last  inhabitants  left  the  Pueblo  and 
went  to  the  Pueblo  of  Jemez.  In  1936,  an 
Act  of  Congress  recognized  the  Pueblo 
of  Jemez  as  a  "consolidation"  and 
"merger"  of  the  Pueblo  of  Pecos  and  the 
Pueblo  of  Jemez;  this  Act  further 
recognizes  that  all  property,  rights, 
titles,  interests,  and  claims  of  both 
Pueblos  were  consolidated  under  the 
Pueblo  of  Jemez. 

Fiuther  evidence  supporting  a  shared 
group  identity  between  the  Pecos  and 
Jemez  pueblos  emerges  in  niunerous 
aspects  of  present-day  Jemez  life.  The 
1992-1993  Pecos  Ethnographic  Project 
(unrelated  to  NAGPRA)  states:  "[T]he 
cultural  evidence  of  Pecos  living 
traditions  are  1)  thet  official  tribal 
government  position  of  a  Second 
Lieutenant/Pecos  Governor;  2)  the 
possession  of  the  Pecos  Pueblo  cane  of 
office;  3)  the  statue  and  annual  feast  day 
of  Porcingula  (Nuestra  Senora  de  los 
Angeles)  on  August  2;  4)  the  Eagle 
Watchers'  Society;  5)  the  migration  of 
Pecos  people  in  the  early  nineteenth 
century;  6)  the  knowledge  of  the  Pecos 
language  by  a  few  select  elders."  (Levine 
1994:2-3) 

Based  on  the  above  mentioned 
information,  officials  of  the  Peabody 
Museum  of  Arhcaeology  and  Ethnology 
have  determined  that,  pursuant  to  43' 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 
remains  of  four  individuals  of  Native 
American  ancestry.  Officials  of  the 
Peabody  Museimi  of  Arhcaeology  and 
Ethnology  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Pueblo  of  Jemez. 

This  notice  has  been  sent  to  officials 
of  the  Apache  Tribe  of  Oklahoma,  the 
Comanche  Tribe  of  Oklahoma,  the  Hopi 
Tribe,  the  Jicarilla  Apache  Tribe,  the 
Kiowa  Tribe,  the  Mescalero  Apache 
Tribe,  the  Navajo  Nation,  Pueblo  of 
Cochiti,  the  Pueblo  of  Jemez,  Pueblo  of 
Santo  Domingo,  the  Pueblo  of  Zuni,  and 
the  Wichita  and  Affiliated  Tribes. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
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should  contact  Barbara  Issac, 
Repatriation  Coordinator,  Peabody 
Museum  of  Archaeology  and  Ethnology, 
11  Divinity  Ave.,  Cambridge,  MA 
022138;  telephone  (617)  495-2254, 
before  May  14, 1999.  Repatriation  of  the 
human  remains  to  the  Pueblo  of  Jemez 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  April  5, 1999. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 
(FR  Doc.  99-9324  Filed  4-13-99;  8:45  am] 

BILLING  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the 
Pe8t)ody  Museum  of  Archaeology  and 
Ethnology,  Harvard  Unh^erslty, 
Cambridge,  MA 

agency:  National  Park  Service. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act.  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  a  cultural  item  in 
the  possession  of  the  Peabody  Museum 
of  Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  MA  which 
meets  the  definition  of  "unassociated 
funerary  objects"  under  Section  2  of  the 
Act. 

The  eleven  cultural  items  are  ceramic 
vessels  and  ceramic  fragments. 

In  1929,  nine  of  these  cultural  items 
were  recovered  from  Pecos  Pueblo  by 
William  Claflin  imder  the  auspices  of 
Phillips  Academy,  Andover,  MA.  In 
1985,  William  Claflin  donated  these 
nine  cidtural  items  to  the  Peabody 
Museum  of  Archaeology  and  Ethnology. 

Between  1915-1929,  two  of  these 
cultural  items  were  recovered  from 
Pecos  Pueblo  by  Alfred  Vincent  Kidder 
under  the  auspices  of  Phillips  Academy, 
Andover,  MA.  In  1936,  Phillips 
Academy  donated  these  two  cultiu^ 
items  to  the  Peabody  Museum  of 
Archaeology  and  Ethnology. 

Excavations  records  indicate  that  the 
human  remains  with  whom  these  eleven 
cultural  items  were  associated  were  not 
collected.  Based  on  the  ceramic  types 
recovered  from  this  site,  Pecos  Pueblo 
was  occupied  into  the  historic  period 
(1300-1838).  Historic  records  document 
occupation  at  the  site  until  1838  when 
the  last  inhabitants  left  the  Pueblo  and 
went  to  the  Pueblo  of  Jemez.  In  1936,  an 
Act  of  Congress  recognized  the  Pueblo 


of  Jemez  as  a  "consolidation"  and 
"merger"  of  the  Pueblo  of  Pecos  and  the 
Pueblo  of  Jemez;  this  Act  further 
recognizes  that  all  property,  rights, 
titles,  interests,  and  claims  of  both 
Pueblos  were  consolidated  imder  the 
Pueblo  of  Jemez. 

Further  evidence  supporting  a  shared 
group  identity  between  the  Pecos  and 
Jemez  pueblos  emerges  in  niunerous 
aspects  of  present-day  Jemez  life.  The 
1992-1993  Pecos  Ethnographic  Project 
(unrelated  to  NAGPRA)  states:  "[TJhe 
cultural  evidence  of  Pecos  living 
traditions  are  1)  thet  official  tribal 
government  position  of  a  Second 
Lieutenant/Pecos  Governor;  2)  the 
possession  of  the  Pecos  Pueblo  cane  of 
office;  3)  the  statue  and  aimual  feast  day 
of  Porcingula  (Nuestra  Senora  de  los 
Angeles)  on  August  2;  4)  the  Eagle 
Watchers'  Society;  5)  the  migration  of 
Pecos  people  in  the  early  nineteenth 
century;  6)  the  knowledge  of  the  Pecos 
language  by  a  few  select  elders."  (Levine 
1994:2-3) 

Based  on  the  above  mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2)(ii),  these  eleven  cultural 
items  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  fitjm  a  specific  burial  site 
of  an  Native  American  individual. 
Officials  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  items  and  the 
Pueblo  of  Jemez. 

This  notice  has  been  sent  to  officials 
of  the  Apache  Tribe  of  Oklahoma,  the 
Comanche  Tribe  of  Oklahoma,  the  Hopi 
Tribe,  the  Jicarilla  Apache  Tribe,  the 
Kiowa  Tribe,  the  Mescalero  Apache 
Tribe,  the  Navajo  Nation,  Pueblo  of 
Cochiti,  the  Pueblo  of  Jemez,  Pueblo  of 
Santo  Domingo,  the  Pueblo  of  Zuni,  and 
the  Wichita  and  Affiliated  Tribes. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Barbara  Issac, 
Repatriation  Coordinator,  Peabody 
Museum  of  Archaeology  and  Ethnology, 
11  Divinity  Ave.,  Cambridge,  MA 
022138;  telephone  (617)  495-2254. 
before  May  14, 1999.  Repatriation  of 
these  objects  to  the  Pueblo  of  Jemez  may 


begin  after  that  date  if  no  additional 

claimants  come  forward. 

Dated:  April  8, 1999. 

Francis  P.  McManamon, 

Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 

Program. 

(FR  Doc.  99-9325  Filed  4-13-99;  8:45  am] 

BILLING  CODE  431 0-7»-F 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Bay-Delta  Advisory  Council's 
Ecosystem  Roundtable  Meeting 

agency:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  Bay-Delta  Advisory 
Council's  (BDAC)  Ecosystem 
Roimdtable  will  meet  on  April  22. 1999, 
to  discuss  several  issues  including:  an 
overview  of  the  proposals  received 
under  the  February  99  proposal 
solicitation  package,  a  Battle  Creek 
project  update,  an  implementation  and 
tracking  system  update,  and  other 
issues.  This  meeting  is  open  to  the 
pubhc.  Interested  persons  may  make 
oral  statements  to  the  Ecosystem 
Roundtable  or  may  file  written 
statements  for  consideration. 
DATES:  The  Bay-Delta  Advisory 
Coimcil's  Ecosystem  Roimdtable 
meeting  will  be  held  from  9:30  a.m.  to 
12:00  p.m.  on  Thursday,  April  22, 1999. 
ADDRESSES:  The  Ecosystem  Roundtable 
will  meet  at  the  Resources  Building, 
Room  1131, 1416  Ninth  Street, 
Sacramento,  CA  95814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Halverson  Martin,  CALFED  Bay- 
Delta  Program,  at  (916)  657-2666.  If 
reasonable  accommodation  is  needed 
due  to  a  disability,  please  contact  the 
Equal  Employment  Opportunity  Office 
at  (916)  653-6752  or  TDD  (916)  653- 
6934  at  least  one  week  prior  to  the 
meeting. 

SUPPLEMENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  complex  resource 
management  decisions  that  must  be 
made,  the  state  of  California  and  the 
Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 


18448 


Federal  Register /Vol.  64,  No.  71 /Wednesday,  April  14.  1999 /Notices 


are  working  together  as  CALFED  to 
provide  policy  direction  and  oversight 
for  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natinal 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  policy 
direction  of  CALFED.  The  program  is 
exploring  and  developing  a  long-term 
solution  for  a  cooperative  planning 
process  that  will  determine  the  most 
appropriate  strategy  and  actions 
necessary  to  improve  water  quality, 
restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisors  representing  California's 
agricultural,  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long-term 
solutions  for  the  problems  affecting  the 
Bay-Delta  system  has  been  chartered 
imder  the  Federal  Advisory  Committee 
Act  (FACA)  as  Advisory  Council  BDAC 
to  advise  CALFED  on  the  program 
mission,  problems  to  be  addressed,  and 
objectives  for  the  Program.  The  BDAC 
provides  a  forum  to  help  ensiu^  public 
participation,  and  will  review  reports 
and  other  materials  prepared  by 
CALFED  staff.  The  BDAC  has 
established  a  subcommittee  called  the 
Ecosystem  Roundtable  to  provide  input 
on  annual  workplans  to  implement 
ecosystem  restoration  projects  and 
programs. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Program,  Suite  1155, 
1416  Ninth  Street,  Sacramento,  CA 
95814,  and  will  be  available  for  public 
inspection  during  regular  business 
hours,  Monday  through  Friday  within 
30  days  following  the  meeting. 

Dated:  April  5,  1999. 
Kirk  Rodgers, 

Acting  Regional  Director.  Mid-Pacific  Region. 
[FR  Doc.  99-9277  Filed  4-13-99  8:45  am) 
BILUNG  CODE  4310-44-M 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  No.  TA-201-68] 

Lamb  Meat 

Determination 

On  the  basis  of  the  information  in  the 
investigation,  the  Commission 
unanimously — 

(1)  Determines,  pursuant  to  section 
202(13)  of  the  Trade  Act  of  1974,  that 
lamb  meat '  is  being  imported  into  the 
United  States  in  such  increased 
quantities  as  to  be  a  substantial  cause  of 
the  threat  of  serious  injury  to  the 
domestic  industry  producing  an  article 
like  or  directly  competitive  with  the 
imported  article;  and 

(2)  Makes  negative  findings,  pursuant 
to  section  311(a)  of  the  NorA  American 
Free-Trade  Agreement  (NAFTA) 
Implementation  Act  (19  U.S.C.  3371(a)), 
with  respect  to  imports  of  lamb  meat 
from  Canada  and  Mexico. 

Recommendations  With  Respect  to 
Remedy 

The  Commission  ^  (Chairman  Bragg 
and  Commissioners  Crawford  and 
Askey)  recommends: 

(1)  That  the  President  impose  a  tariff- 
rate  quota  system,  for  a  4-year  period, 
on  imports  of  lamb  meat  that  are  the 
subject  of  this  investigation,  as  follows 
(all  weights  are  in  terms  of  carcass- 
weight  equivalents): 

First  year.  20  percent  ad  valorem  on 
imports  over  78  million  pounds; 

Second  year.  17.5  percent  ad  valorem 
on  imports  over  81.5  million  pounds; 

Third  year.  15  percent  ad  valorem  on 
imports  over  81.5  million  pounds;  and 

Fourth  year.  10  percent  ad  valorem  on 
imports  over  81.5  million  poimds; 

(2)  That  the  President  implement 
appropriate  adjustment  assistance 
measures,  drawing  on  authorized 
programs  at  the  U.S.  Department  of 
Agriculture  and  the  U.S.  Department  of 
Commerce  providing  specialized  direct 
payments,  research,  and  animal  health 
programs,  in  such  combination  as  to 
most  effectively  "facilitate  efforts  by  the 


'  The  imported  article  covered  by  this 
investigation  is  fresh,  chilled,  or  frozen  lamb  meat. 
Excluded  from  the  scope  of  the  investigation  are 
imports  of  live  lambs  and  sheep  and  meat  of  mature 
sheep  (mutton).  Lamb  meat  is  provided  for  in 
subheadings  0204.10.00,  0204.22.20,  0204.23.20. 
0204.30.00.  0204.42.20,  and  0204.43.20  of  the 
Harmonized  Tariff  Schedule  of  the  United  States 
(HTS). 

-  The  Commission  notes  that,  pursuant  to  section 
330(d)(2)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1330(d)(2)),  the  remedy  recommendation  of 
Chairman  Bragg  and  Commissioners  Crawford  and 
Askey  in  this  investigation  is  to  be  treated  as  the 
remedy  finding  of  the  Commission  for  purposes  of 
section  203  of  the  Trade  Act. 


domestic  industry  to  make  a  positive 
adjustment  to  import  competition  and 
provide  greater  economic  and  social 
benefits  than  costs."  In  this  context,  we 
recommend  that  the  President  look  to 
the  industry's  report  by 
PriceWaterhouseCoopers  and  its 
recommendations  when  considering 
adjustment  assistance  options; 

(3)  Having  made  negative  findings 
with  respect  to  imports  of  lamb  meat 
from  Canada  and  Mexico  under  section 
311(a)  of  the  NAFTA  Implementation 
Act,  that  such  imports  be  excluded  from 
the  tariff-rate  quota;  and 

(4)  That  the  tariff-rate  quota  not  apply 
to  imports  of  lamb  meat  from  Israel,  or 
to  any  imports  of  lamb  meat  entered 
duty-free  from  beneficiary  countries 
under  the  Caribbean  Basin  Economic 
Recovery  Act  or  the  Andean  Trade 
Preference  Act. 

Vice  Chairman  Miller  and 
Commissioner  Hillman  recommend: 

(1)  That  the  President  increase  the 
rate  of  duty,  for  a  4-year  period,  on 
imports  of  lamb  meat  the  subject  of  this 
investigation,  to  the  rates  of  duty  as 
follow:  22  percent  ad  valorem  in  the 
first  year  of  relief,  20  percent  ad  valorem 
in  the  second  year,  15  percent  ad 
valorem  in  the  third  year,  and  10 
percent  ad  valorem  in  the  foiulh  year; 

(2)  That  the  President  identify  and 
implement  adjustment  measures  and 
other  action  authorized  luder  law  that 
is  likely  to  facilitate  positive  adjustment 
to  import  competition;  specifically,  that 
the  President  make  assistance  available 
to  the  lamb  meat  industry  through 
Federal  programs,  primarily  those 
administered  by  the  U.S.  Department  of 
Agricultm^,  and  take  action  to  ensiue 
that  the  National  Sheep  Industry 
Improvement  Center  is  fully 
operational; 

(3)  Having  made  negative  findings 
with  respect  to  imports  of  lamb  meat 
from  Canada  and  Mexico  under  section 
311(a)  of  the  NAFTA  Implementation 
Act,  that  such  imports  be  excluded  from 
the  increased  tariffs; 

(4)  That  the  increased  rates  of  duty 
not  apply  to  imports  of  lamb  meat  from 
Israel,  or  to  any  imports  of  lamb  meat 
entered  duty-free  from  beneficiary 
countries  under  the  Caribbean  Basin 
Economic  Recovery  Act  or  the  Andean 
Trade  Preference  Act. 

Commissioner  Koplan  recommends: 
(1)  That  the  President  impose  a 
quantitative  restriction,  for  a  4-year 
period,  on  imports  of  lamb  meat  the 
subject  of  this  investigation,  as  follows: 
52  million  poimds  in  the  first  year,  56 
million  pounds  in  the  second  year,  61 
million  pounds  in  the  third  year,  and  70 
million  pounds  in  the  fourth  year  (all 


respective 
recommen 
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quantities  are  carcass-weight- 
equivalents); 

(2)  That  the  President,  within  the 
overall  quantitative  restriction,  provide 
separate  allocations  for  Australia,  New 
Zealand,  and  "all  other"  countries  in 
proportion  to  their  average  share  of 
imports  entered  during  calendar  years 
1995-1997; 

(3)  That  the  President  take  all  action 
necessary  to  ensure  that  the  National 
Sheep  Industry  Improvement  Center  is 
fully  operational  as  soon  as  possible, 
and  that  the  President  make  available 
either  through  the  Center  or  directly  to 
the  industry  the  full  measure  of  Federal 
assistance  programs,  including  those 
administered  by  the  U.S.  Department  of 
Agriculture. 

(4)  Having  made  negative  findings 
with  respect  to  imports  of  lamb  meat 
from  Canada  and  Mexico  under  section 
311(a)  of  the  NAFTA  Implementation 
Act,  that  such  imports  be  excluded  from 
the  quota;  and 

(5)  That  the  quota  not  apply  to 
imports  of  lamb  meat  from  Israel,  or  to 
any  imports  of  lamb  meat  entered  duty- 
free from  beneficiary  coimtries  under 
the  Caribbean  Basin  Economic  Recovery 
Act  or  the  Andean  Trade  Preference  Act. 

The  Commissioners  find  that  the 
respective  actions  that  they  have 
recommended  will  address  the  threat  of 
serious  injury  found  to  exist  and  be 
most  effective  in  facilitating  the  efforts 
of  the  domestic  industry  to  make  a 
positive  adjustment  to  import 
competition. 

Background 

FoUovdng  receipt  of  a  petition  filed 
on  October  7, 1998,  on  behalf  of  the 
American  Sheep  Industry  Association, 
Inc.,  Harper  Livestock  Company, 
National  Lamb  Feeders  Association, 
Winters  Ranch  Partnership,  Godby 
Sheep  Company,  Talbott  Sheep 
Company,  Iowa  Lamb  Corporation, 
Ranchers'  Lamb  of  Texas,  Inc.,  and 
Chicago  Lamb  and  Veal  Company,  the 
Commission,  effective  October  7, 1998, 
instituted  investigation  No.  TA-201-68, 
Lamb  Meat,  under  section  202  of  the 
Trade  Act  of  1974  to  determine  whether 
lamb  meat  is  being  imported  into  the 
United  States  in  such  increased 
quantities  as  to  be  a  substantial  cause  of 
serious  injury,  or  the  threat  thereof,  to 
the  domestic  industry  producing  an 
article  like  or  directly  competitive  with 
the  imported  article. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  the 
scheduling  of  public  hearings  to  be  held 
in  connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 


and  by  publishing  the  notice  in  the 
Federal  Register  of  October  23, 1998  (63 
F.R.  56940).  The  hearing  in  connection 
with  the  injury  phase  of  the 
investigation  was  held  on  January  12, 
1999,  and  the  hearing  on  the  question  of 
remedy  was  held  on  February  25, 1999. 
Both  hearings  were  held  in  Washington, 
DC;  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  President  on  April  5, 1999.  The 
views  of  the  Commission  are  contained 
in  USrrC  PubUcation  3176  (April  1999), 
entitled  Lamb  Meat:  Investigation  No. 
TA-201-68. 

Issued:  April  7, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[PR  Doc.  99-9329  Filed  4-13-99;  8:45  am] 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Justice 

[OJP(NU)-1224] 

mN1121-ZB57 

National  Institute  of  Justice 
Announcement  of  the  Fifth  IMeeting  of 
the  National  Commission  on  the  Future 
of  DNA  Evidence 

agency:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Announcement  of  the  fifth 
meeting  of  the  National  Commission  on 
the  Future  of  DNA  Evidence. 
SUPPLEMENTARY  INFORMATK)N:  The  fifth 
meeting  of  the  National  Commission  on 
the  Future  of  DNA  Evidence  will  take 
place  beginning  on  Thursday,  May  6, 
1999,  9:00  AM-5:00  PM,  Moimtain 
Daylight  Time  and  will  continue  on 
Friday,  May  7,  1999,  9:00  AM-1:00  PM, 
Moimtain  Daylight  Time.  The  meeting 
will  take  place  at  the  Hilton  of  Santa  Fe, 
100  Sandoval  Street,  Santa  Fe,  New 
Mexico  87501,  Phone:  505-988-2811. 

The  National  Commission  on  the 
Future  of  DNA  Evidence,  established 
pursuant  to  section  3(2)A  of  the  Federal 
Advisory  Committee  Act  (FACA),  5 
U.S.C.  App.  2,  will  meet  to  carry  out  its 
advisory  functions  under  Sections  201- 
202  of  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968,  as  amended. 
This  meeting  will  be  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  H.  Asplen,  AUSA, 
Executive  Director  (202)  616-8123. 


Authority:  This  action  is  authorized  under 
the  Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  §§  201-03.  as  amended.  42 
U.S.C.  3721-23  (1994). 

Background 

The  purpose  of  the  National 
Commission  on  the  Future  of  DNA 
Evidence  is  to  provide  the  Attorney 
General  with  recommendations  on  the 
use  of  current  and  futtire  DNA  methods, 
applications  and  technologies  in  the 
operation  of  the  criminal  justice  system, 
from  the  Crime  scene  to  the  courtroom. 
Over  the  course  of  its  Charter,  the 
Commission  will  review  critical  policy 
issues  regarding  DNA  evidence  and 
provide  recommended  courses  of  action 
to  improve  its  use  as  a  tool  of 
investigation  and  adjudication  in 
criminal  cases. 

The  Commission  will  address  issues 
in  five  specific  areas:  (1)  The  use  of 
DNA  in  postconviction  reUef  cases,  (2) 
legal  concerns  including  Daubert 
challenges  and  the  scope  of  discovery  in 
DNA  cases,  (3)  criteria  for  training  and 
technical  assistance  for  criminal  justice 
professionals  involved  in  the 
identification,  collection  and 
preservation  of  DNA  evidence  at  the 
crime  scene,  (4)  essential  laboratory 
capabilities  in  the  face  of  emerging 
technologies,  and  (5)  the  impact  of 
future  tedmological  developments  in 
the  use  of  DNA  in  the  criminal  justice 
system.  Each  topic  will  be  the  focus  of 
the  in-depth  analysis  by  separate 
working  groups  comprised  of  prominent 
professionals  who  will  report  back  to 
the  Commission. 
Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
[PR  Doc.  99-9284  Filed  4-13-99;  8:45  am) 
BILLING  CODE  4410-18-P 


NATIONAL  SCIENCE  FOUNDATION 

NSF2000  Steering  Committee:  Notice 
of  Sunshine  Act  IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

NAME:  NSF  50th  Anniversary  Public 
Advisory  Committee  Meeting  (#5213). 
DATE  AND  TIME:  May  12, 1999, 10:00 
a.m.-4:00  p.m. 

PLACE:  National  Science  Foundation. 
4201  Wilson  Boulevard,  Suite  1235. 
Arlington,  VA  22230. 
TYPE  OF  MEETING:  Open. 
CONTACT  PERSONS:  William  Line, 
National  Science  Foimdation,  4201 
Wilson  Boulevard,  Suite  1245, 
Arlington,  VA  22230—,  (703)  306-1070. 


18450 


Federal  Register /Vol.  64.  No.  71  /  Wednesday,  April  14,  1999 /Notices 


PURPOSE  OF  MEETING:  To  provide  advice 
for  the  National  Science  Foundation's 
50th  Anniversary  celebration. 

Agenda:  Wednesday.  May  12, 1999 

1 .  Introductory  Remarks  and  Welcome 

New  Committee  Members 

2.  Dr.  Rita  Colwell.  remarks.  Q's  &  As 

3.  Report  on  NSF  50th  anniversary 

4.  Internal  Public  Advisory  Committee 

business 

5.  Other  business 

Dated:  April  8.  1999. 
Julia  A.  Moore. 

Director.  Office  of  Legislative  and  Public 
Affairs,  National  Science  Foundation. 
(FR  Doc.  99-9215  Filed  4-13-99;  8:45  am] 

BtLUNGCOOE  755S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-440] 

FirstEnergy  Nuclear  Operating 
Company;  Notice  of  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  by  the  FirstEnergy 
Nuclear  Operating  Company  (the 
licensee)  toWith(&aw  its  April  9, 1997, 
application  for  an  amendment  to 
Facility  Operating  License  No.  NPF-58 
for  the  Perry  Nuclear  Power  Plant,  Unit 
1,  located  in  Lake  County,  Ohio.  Notice 
of  Consideration  of  Issuance  of  this 
amendment  was  published  in  the 
Federal  Register  on  May  21, 1997  (62 
FR  27794). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  to  extend  the 
existing  surveillance  interval  for 
performing  the  Channel  Functional 
Tests  for  the  refueling  equipment 
interlocks  and  for  the  one-rod-out 
interlock. 

Subsequently,  by  letter  dated  March 
10, 1999,  the  licensee  informed  the  staff 
that  the  amendment  was  being 
withdrawn  and  would  be  resubmitted  in 
the  future  based  on  an  approved 
Standard  Technical  Specification 
Change  Traveler.  Number  TSTF-225. 
Thus,  the  amendment  application  is 
considered  to  be  withdrawn  by  the 
licensee. 

For  further  details  vdth  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  9, 1997,  and  the 
licensee's  withdrawal  letter  dated 
March  10, 1999.  These  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
the  Gelman  Building,  2120  L  Street, 


NW.,  Washington.  DC  and  at  the  local 
public  docmnent  room  located  at  the 
Perry  Public  Library,  3753  Main  Street. 
Perry.  OH  44081. 

Dated  at  Rockville,  Maryland,  this  5th  Day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
Anthony ).  Mendiola, 
Chief  Section  2,  Project  Directorate  III, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  99-9290  Filed  4-13-99;  8:45  am] 

BILLING  C006  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Service  Electric  and  Gas 
Company;  Salem  Nuclear  Generating 
Station,  Unit  Nos.  1  and  2;  Exemption 

[Docket  Nos.  50-272  and  50-311] 

I 

Public  Service  Electric  and  Gas 
Company  (the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-70 
and  DPR-75  for  the  Salem  Nuclear 
Generating  Station,  Unit  Nos.  1  and  2, 
respectively.  The  license  provides, 
among  other  things,  that  the  licensee  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  Commission  now  or 
hereafter  in  effect. 

This  facility  consists  of  two 
pressurized  water  reactors  located  in 
Salem  Coimty,  New  Jersey. 

n 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR).  section  50.71, 
"Maintenance  of  records,  making  of 
reports,"  paragraph  (e)(4)  states,  in  part, 
that  "Subsequent  revisions  [to  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR)]  must  be  filed  annually  or  6 
months  aJfter  each  refueling  outage 
provided  the  interval  between 
successive  updates  [to  the  UFSAR)  does 
not  exceed  24  months."  The  two  units 
at  the  Salem  plant  share  a  conmion 
UFSAR,  therefore,  this  rule  requires  the 
licensee  to  update  the  same  docimient 
annually  or  within  6  months  after  each 
unit's  refueling  outage  (approximately 
every  9  months). 

m 

Section  50.12(a)  of  10  CFR,  "Specific 
exemptions,"  states  that: 

The  Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this  part, 
which  are — (1)  Authorized  by  law,  will  not 
present  an  undue  risk  to  the  public  health 
and  safety,  and  are  consistent  with  the 
common  defense  and  security.  (2)  The 
Commission  will  not  consider  granting  an 


exemption  unless  special  circumstances  are 
present. 

Section  50.12(a)(2)(ii)  of  10  CFR  states 
that  special  circumstances  are  present 
when  "Application  of  the  regulation  in 
the  particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule.  *  *  *" 
The  licensee  has  proposed  updating  the 
unified  Salem  UFSAR  6  months  after 
each  Unit  1  refueling  outage,  provided 
the  interval  between  successive  updates 
does  not  exceed  24  months.  The 
underlying  purpose  of  the  rule  was  to 
relieve  licensees  of  the  burden  of  filing 
annual  UFSAR  revisions  while  assuring 
that  such  revisions  are  made  at  least 
every  24  months.  The  Commission 
reduced  the  burden,  in  part,  by 
permitting  a  licensee  to  submit  its 
UFSAR  revisions  6  months  after 
refueling  outages  for  its  facility,  but  did 
not  provide  in  the  rule  for  multiple  unit 
facilities  sharing  a  common  UFSAR. 
Rather,  the  Commission  stated  that 
"With  respect  to  *  *  *  multiple 
facilities  sharing  a  common  UFSAR, 
licensees  will  have  maximum  flexibility 
for  scheduling  updates  on  a  case-by-case 
basis"  (57  FR  39355  (1992)). 

The  Salem  units  are  on  an  18-month 
fuel  cycle.  As  noted  hi  the  NRC  Staffs 
Safety  Evaluation,  the  licensee's 
proposed  schedule  for  the  Salem 
UFSAR  updates  will  ensure  that  the 
UFSAR  will  be  maintained  ciutent  for 
both  units  v\nthin  24  months  of  the  last 
revision.  The  proposed  schedule 
satisfies  the  maximimi  24-month 
interval  between  UFSAR  revisions 
specified  by  10  CFR  50.71(e)(4).  The 
requirement  to  revise  the  UFSAR 
annually  or  within  6  months  after 
refueling  outages  for  each  unit, 
therefore,  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule. 
Accordingly,  the  Commission  has 
determined  that  special  circvimstances 
are  present  as  defined  in  10  CFR 
50.12(a)(2)(ii).  The  Commission  has 
further  determined  that,  pursuant  to  10 
CFR  50.12,  the  exemption  is  authorized 
by  law.  will  not  present  an  imdue  risk 
to  the  public  he^th  and  safety  and  is 
consistent  writh  the  common  defense 
and  security,  and  is  otherwise  in  the 
public  interest. 

The  Commission  hereby  grants  the 
licensee  an  exemption  from  the 
requirement  of  10  CFR  50.71(e)(4)  to 
submit  updates  to  the  Salem  UFSAR 
annually  or  vdthin  6  months  of  each 
unit's  refueling  outage.  The  licensee 
will  be  required  to  submit  updates  to 
the  Salem  UFSAR  vdthin  6  months  after 
each  Salem  Unit  1  refueling  outage,  not 
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lances  are 


to  exceed  24  months  between  successive 

revisions.  

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  of  this  exemption  wrill  have  no 
significant  effect  on  the  quality  of  the 
human  environment  (64  FR  16764). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  April,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 
Director,  Office  of  Nudear  Reactor 
Regulation. 

[FR  Doc.  99-9291  Filed  4-13-99;  8:45  am) 
BILLING  COOE  75«M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Bureau  of  Land  Management 

[Docket  No.  72-22] 

Private  Fuel  Storage,  L.L.C., 
Independent  Spent  Fuel  Storage 
Installation,  Skull  Valley  Indian 
Reservation,  Tooele  County,  UT; 
Notice  of  intent  to  Prepare 
Environmental  Impact  Statement  and 
Notice  of  Public  Scoping  Meeting 

Private  Fuel  Storage,  L.L.C.  (PES  or 
the  applicant)  proposes  to  construct  and 
operate  an  independent  spent  fuel 
storage  installation  (ISFSI)  at  the  SlcuU 
Valley  Indian  Reservation,  which  is 
bordered  on  all  sides  by  Tooele  County, 
Utah.  The  proposed  Private  Fuel  Storage 
Facility  (PFSF)  would  be  constructed  on 
an  820-acre  site  that  wovdd  store  spent 
nuclear  fuel  (SNF)  received  from 
commercial  U.S.  nuclear  power  plants. 
The  applicant  proposes  constructing  a 
rail  line  on  land  managed  by  the  U.S. 
Bureau  of  Land  Management  (BLM)  as 
the  preferred  route  for  transportation  of 
SNF  to  its  site.  To  construct  and  operate 
the  facility,  the  applicant  must  obtain  a 
license  from  the  U.S.  Nuclear 
Regulatory  Commission  (NRC),  a  right- 
of-way  (ROW)  for  its  proposed  rail  line 
over  public  lands  from  BLM,  and 
approval  from  U.S.  Bureau  of  Indian 
Affairs  (BIA)  for  the  proposed  lease 
agreement  between  the  Skull  Valley 
Band  of  Goshute  Indians  and  PFS.   

On  Jime  20, 1997,  pursuant  to  10  CFR 
Part  72,  PFS  submitted  an  application  to 
NRC  for  a  license  to  receive,  possess, 
store,  and  transfer  SNF  at  an  ISFSI  to  be 
constructed  and  operated  on  the 
Reservation  of  the  Skull  Valley  Band  of 
Goshute  Indians.  A  notice  of 


consideration  of  issuance  of  an  NRC 
materials  license  for  the  proposed  PFSF 
and  notice  of  opportimity  for  hearing 
were  published  in  the  Federal  Register 
on  July  31,  1997  (62  FR  41099). 

The  applicant  executed  a  lease 
agreement  with  the  Skull  Valley  Band  of 
Goshute  Indians  to  permit  construction 
and  operation  of  its  proposed  facility  on 
the  Skull  Valley  Band  Reservation.  On 
May  23, 1997,  BIA  conditionally 
approved  the  lease  agreement, 
contingent  upon  the  completion  of  an 
Environmental  Impact  Statement  (EIS), 
the  inclusion  of  mitigation  measures 
identified  in  the  Record  of  Decision,  and 
the  issuance  of  an  NRC  license  to 
construct,  maintain,  and  operate  the 
PFSF.  The  lease  includes  820  acres  of 
land  where  the  PFSF  is  proposed  to  be 
located,  a  202-acre  utility  and  road 
ROW  frt)m  the  Skull  Valley  Road  to  the 
PFSF  facility,  and  a  buffer  zone  adjacent 
to  the  PFSF  to  the  south  and  east  of  the 
facility  including  five  sections  of  land, 
on  the  Skull  Valley  Indian  Reservation. 

By  letter  dated  August  28, 1998,  the 
applicant  submitted  an  application  for  a 
ROW  to  BLM,  to  construct  a  rail  line 
and  related  facilities  for  a  distance  of 
approximately  32  miles  on  the  western 
side  of  Skull  Valley,  along  the  base  of 
the  Cedar  Moimtains  frt>m  Skiuik  Ridge, 
Utah,  to  the  PFSF  site.  The  rail  line 
would  traverse  land  that  is  included 
within  the  BLM  Pony  Express  Resource 
Management  Plan  (RMP)  and  would  be 
utilized  for  the  transportation  of  SNF  to 
the  proposed  PFSF  site.  The  ciurent 
Pony  Express  RMP  does  not  allow  for 
major  ROWs  such  as  a  rail  line  in  this 
area,  and  the  PFSF  proposal  would, 
therefore,  require  an  amendment  to  the 
RMP  prior  to  granting  on  the  requested 
ROW.  BLM  will  publish  in  the  Federal 
Register  a  notice  of  intent  to  prepare  an 
RMP  amendment.  By  a  separate  letter 
dated  August  28, 1998,  PFS  also 
submitted  a  revision  to  its  application 
for  an  NRC  license  to  reflect  its  proposal 
to  construct  and  utilize  a  rail  line  over 
public  lands  managed  by  BLM  for  the 
transportation  of  SNF  to  its  site. 

The  National  Environmental  Policy 
Act  of  1969  requires  all  Federal  agencies 
to  consider  the  environmental  impacts 
of  their  actions.  Because  NRC,  BIA,  and 
BLM  required  actions  for  the 
construction  and  operation  of  the  PFSF 
are  related,  the  Agencies  have  agreed  to 
cooperate  in  the  preparation  of  an  EIS 
for  these  actions.  In  preparing  the  EIS, 
NRC  will  serve  as  the  lead  agency  and 
BLM  and  BIA  will  serve  as  cooperating 
agencies.  The  NRC  published  a  notice  of 
intent  to  prepare  an  EIS  and  conduct  a 
scoping  process  in  the  Federal  Register 
on  May  1, 1998  (63  FR  24197).  As  a  part 
of  the  scoping  process,  a  pubUc  scoping 


meeting  was  conducted  on  Jime  2, 1998, 
in  Salt  Lake  City,  Utah.  The  scoping 
process  also  provided  interested  parties 
with  an  opportunity  to  provide  written 
comments.  At  the  conclusion  of  that 
initial  scoping  process,  NRC  issued  a 
scoping  report,  dated  September  1998. 

NRC's  initial  scoping  process  was 
based  on  the  description  of  the  PFSF 
contained  in  the  applicant's  submittal  of 
June  20,  1997,  which  did  not  include 
the  proposed  rail  line  on  public  land 
administered  by  BLM.  This  rail  line 
proposal  was  submitted  to  NRC  on 
August  28, 1998,  as  an  amendment  to 
the  PFS  application.  Similarly,  BIA's 
conditional  approval  of  the  proposed 
lease  agreement  was  issued  prior  to  the 
applicant's  proposal  of  a  rail  line  over 
BI^  lands  adjacent  to  the  Skidl  Valley 
Reservation. 

As  a  result  of  the  applicant's  August 
28, 1998,  revision  of  its  transportation 
proposal,  NRC,  BIA,  and  BLM  have 
determined  that  additional  scoping 
meetings  should  be  conducted. 
Therefore,  public  scoping  meetings  will 
be  held  on  April  29, 1999,  from  8  a.m. 
to  11  a.m.  at  the  Ballroom  of  the  Little 
America  Inn,  500  South  Main  Street, 
Salt  Lake  City.  Utah  84101  and  April  29, 
1999,  bom  6:30  p.m.  to  9:30  p.m.  at  the 
Tooele  High  School,  240  West  Buffalo 
Boulevard,  Tooele,  UT  80474.  The  focus 
of  the  scoping  meetings  will  be  an 
environmental  issues  associated  with 
the  rail  line  proposed  in  the  applicant's 
August  28, 1998,  license  application 
amendment,  the  request  for  issuance  of 
a  ROW  over  public  lands  managed  by 
BLM,  and  any  environmental  concerns 
associated  with  the  proposed  lease 
agreement  that  may  not  have  been 
addressed  in  the  f^C's  initial  scoping 
process.  Each  meeting  wiU  include  an 
NRC  briefing  on  the  proposed  license 
and  a  siunmary  of  the  comments 
received  at  the  previous  scoping 
meeting;  a  BLM  briefing  on  the  land  use 
plan  amendment  and  the  proposed 
ROW;  and  a  BIA  briefing  on  the  lease 
agreement.  The  scoping  meetings  will 
afford  an  opportunity  for  interested 
agencies,  organizations,  and  individuals 
to  submit  comments  or  suggestions  on 
environmental  issues  related  to  the 
proposed  rail  line  and  the  lease 
agreement.  Written  comments  on  these 
issues  will  be  accepted  until  May  28, 
1999. 

Persons  may  register  to  present  oral 
comments  at  die  scoping  meeting  by 
writing  to  (1)  Scott  C.  Flanders,  Sr. 
Environmental  Project  Manager, 
Licensing  and  Inspection  Directorate, 
Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  (2)  Leon 
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Berggren,  Resource  Advisor,  U.S. 
Department  of  Interior,  Bureau  of  Land 
Management,  Salt  Lake  District  Office, 
2370  South  2300  West,  Salt  Lake  City, 
Utah  84119;  or  (3)  Dale  Hamberg,  Land 
Operation  Officer,  U.S.  Department  of 
Interior,  Bureau  of  Indian  Affairs, 
Unitah  and  Ouray  Agency,  P.O.  Box  130 
Fort  Duchesne,  Utah  84026;  or  Amy 
Heuslein,  Environmental  Protection 
Officer,  U.S.  Department  of  Interior, 
Bureau  of  Indian  Affairs,  Phoenix  Area 
Office,  P.O.  Box  10.  Phoenix,  Arizona 
85001.  Information  concerning  the 
proposed  actions,  the  scoping  process, 
and  the  EIS  may  also  be  obtained  from 
these  individuails.  A  copy  of  the  initial 
NRC  scoping  report  dated  September 
1998  can  be  obtained  by  writing  to  Scott 
Flanders  at  11555  Rockville  Pike, 
Rockville,  Maryland  20855,  of  by 
telephone  at  (301)  415-1172.  Also,  the 
NRC  scoping  report  is  available  for 
public  inspection  at  NRC's  Public 
Document  Room  in  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  the  Local 
Public  Document  Room  at  the 
University  of  Utah,  Marriott  Library, 
Documents  Division,  295  S.  1500  East, 
Salt  Lake  City,  Utah  84112-0860.  A 
limited  number  of  copies  of  NRC's 
scoping  report  will  also  be  available  at 
the  scoping  meeting  on  April  29, 1999. 

Participation  in  the  scoping  process 
does  not  entitle  participants  to  become 
parties  to  the  adjudicatory  proceeding 
associated  with  the  proposed  NRC 
licensing  action.  Participation  in  the 
adjudicatory  proceeding  is  governed  by 
the  procedures  specified  in  10  CFR 
2.714  and  2.715  and  in  the 
aforementioned  Federal  Register  Notice 
(62  FR  41099). 

Dated  at  Rockville.  Maryland,  this  31st  day 
of  March  1999. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director.  Spent  Fuel  Project  Office.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 

Dated  at  Salt  Lake  City.  Utah,  this  1st  day 
of  April  1999. 

For  the  U.S.  Bureau  of  Land  Management. 
Glenn  A.  Carpenter. 
Field  Manager.  Salt  Lake  Field  Office. 

Dated  at  Fort  Duchesne.  Utah,  this  6th  day 
of  April  1999. 

For  the  U.S.  Bureau  of  Indian  Affairs. 
David  Allison. 

Superintendent.  Unitah  and  Ouray  Agency. 
[FR  Doc.  99-9293  Filed  4-13-99;  8:45  am] 
BILLING  CODE  7S90-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Joint  Meeting  of  ttie  ACRS 
Subcommittees  on  Reliability  and 
Probabilistic  Risk  Assessment  and  on 
Materials  and  Metallurgy;  Notice  of 
Meeting 

The  ACRS  Subcommittees  on 
Reliability  and  Probabilistic  Risk 
Assessment  and  on  Materials  and 
Metallurgy  will  hold  a  joint  meeting  on 
May  5, 1999,  Room  T-2B3,  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Wednesday.  May  5,  1999—8:30  a.m. 

until  12:00  Noon 

The  Subcommittees  will  review  the 
proposed  topical  report  prepared  by  the 
EJectric  Power  Research  Institute  (EPRI) 
for  risk-informed  inservice  inspection. 
The  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear- 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
cognizant  ACRS  staff  engineer,  Mr. 
Michael  T.  Markley  (telephone  301/ 
415-6885)  between  7:30  a.m.  and  4:15 


p.m.  (EDT).  Persons  planning  to  attend 
this  meeting  are  urged  to  contact  the 
above  named  individual  one  or  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  to  the 
agenda,  etc.,  that  may  have  occurred. 

Dated:  April  8, 1999. 
Ridiard  P.  Savio, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 
[FR  Doc.  99-9289  Filed  4-13-99;  8:45  am) 

BILLING  CODE  TSeO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23777;  812-11568] 

American  Skandia  Trust  and  American 
Skandia  Investment  Services,  Inc.; 
Notice  of  Application 

April  8. 1999. 

agency:  Seciirities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  section  15(a)  of  the  Act. 

SUMMARY:  Applicants  American  Skandia 
Trust  (the  "Fund"),  on  behalf  of  its 
series  AST  Putnam  Value  Growth  & 
Income  Portfolio,  AST  Putnam 
International  Equity  Portfolio  and  AST 
Putnam  Balanced  Portfolio  (the 
"Portfolios"),  and  American  Skandia 
Investment  Services,  Inc.  (the 
"Manager")  seek  an  order  to  permit  the 
implementation,  without  shareholder 
approval,  of  new  investment  sub- 
advisory  agreements  ("Interim 
Agreements")  following  the  resignation 
of  the  investment  sub-adviser  to  the 
Portfolios.  The  order  would  cover  a 
period  beginning  on  the  date  that  the 
termination  of  the  existing  sub-advisory 
agreement  becomes  effective  (the 
"Effective  Date")  and  continue  for  a 
period  of  up  to  150  days  (but  in  no 
event  later  than  September  30, 1999) 
(the  "Interim  Period").  The  order  also 
would  permit  the  payment  of  fees 
earned  under  the  Interim  Agreements 
during  the  Interim  Period,  following 
shareholder  approval. 
FILING  DATE:  The  application  was  filed 
on  April  8. 1999. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
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by  5:30  p.m.  on  April  29, 1999,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Conmiission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609. 
Applicants,  One  Corporate  Ehive,  P.O. 
Box  883,  Shelton,  Conn.  06484-0883. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  J.  Zomada,  Branch  Chief,  at 
(202)  942-0564  (Office  of  Investment 
Company  Regulation,  Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington.  DC 
20549-0102  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  The  Fimd,  a  Massachusetts 
business  trust,  is  registered  under  the 
Act  as  an  open-end  management 
investment  company.  The  Fund  is 
organized  as  a  series  company 
consisting  of  29  series,  including  the 
Portfolios.  The  Manager  is  registered 
under  the  Investment  Advisers  Act  of 
1940  (the  "Advisers  Act")  and  is  the 
investment  adviser  to  each  of  the 
Portfolios. 

2.  The  advisory  agreements  between 
the  Portfolios  and  the  Manager  (the 
"Management  Agreements")  allow  the 
Manager  to  engage  a  sub-adviser  for 
each  Portfolio,  subject  to  the  approval  of 
the  board  of  trustees  of  the  Fund  (the 
"Board")  and  the  shareholders  of  the 
Portfolios.  Under  this  authority,  the 
Manager  entered  into  investment  sub- 
advisory  agreements  for  each  Portfolio 
(the  "Existing  Agreements")  with 
Putnam  Investment  Management,  Inc. 
("Putnam"),  an  investment  adviser 
registered  under  the  Advisers  Act.  The 
Existing  Agreements  have  been 
approved  by  the  Board  and  the 
shareholders  of  the  Portfolios  in 
accordance  with  section  15  of  the  Act. 
On  March  4, 1999,  Putnam  gave  written 
notice  of  its  intent  to  resign  as  sub- 
adviser  to  each  of  the  Portfolios  (the 
"Resignation").  The  Effective  Date  of  the 
Resignation  is  scheduled  for  May  3, 
1999.  Applicants  state  that  the  terms 
and  timing  of  the  Resignation  were 
whoUy  determined  by  Putnam  without 
advance  discussion  with  applicants,  and 


were  not  reasonably  foreseeable  by  the 
Fund  or  the  Manager. 

3.  Applicants  state  that  they  have 
conducted  preliminary  discussions  with 
candidate  organizations  to  serve  as 
investment  sub-advisers  to  the 
Portfolios  ("Successor  Sub-advisers") 
but  have  not  completed  the  evaluation 
process  and  identified  the  best 
candidate  or  negotiated  terms  and 
conditions  of  the  new  investment  sub- 
advisory  agreements  for  the  PortfoUos 
(the  "New  Agreements").  Any  Successor 
Sub-adviser  will  be  an  investment 
adviser  registered  or  exempt  from 
registration  under  the  Advisers  Act. 
Once  applicants  have  identified  an 
appropriate  candidate  as  Successor  Sub- 
adviser  and  negotiated  terms  and 
conditions  of  a  New  Agreement,  the 
Board,  including  a  majority  of  the 
trustees  who  are  not  interested  persons 
(as  defined  in  section  2(a)(19)  of  the 
Act)  of  the  Manager  or  the  proposed 
Successor  Sub- Adviser  ("Independent 
Trustees"),  will  meet  to  approve  the 
Interim  Agreements  and  the  New 
Agreements  in  accordance  with  section 
15(c)  of  the  Act.  The  Board  cvurently  is 
scheduled  to  meet  on  April  21, 1999. 

4.  Applicants  request  an  exemption 
(a)  to  permit  the  implementation  during 
the  Interim  Period,  without  shareholder 
approval,  of  the  Interim  Agreements 
with  the  Successor  Sub-advisers,  and  (b) 
to  permit  the  Successor  Sub-advisers  to 
receive  from  the  Manager,  upon 
approval  of  the  New  Agreements  by  the 
Portfolios'  shareholders,  all  fees  earned 
during  the  Interim  Period.  Applicants 
state  that  the  Interim  Agreements  will 
contain  substantially  the  same  terms 
and  conditions  as  the  Existing 
Agreements,  except  for  their  effective 
and  termination  dates  and  the  name  of 
the  Successor  Sub-adviser. 

5.  Applicants  propose  to  enter  into  an 
escrow  agreement  with  an  imaffiliated 
financial  institution  ("Escrow  Agent"). 
The  portion  of  the  investment  advisory 
fees  payable  to  the  Successor  Sub- 
adviser  during  the  Interim  Period  imder 
the  Interim  Agreements  would  be  paid 
by  the  Manager  into  an  interest-bearing 
escrow  accoimt  maintained  by  the 
Escrow  Agent.  The  amounts  in  the 
escrow  accoimt  (including  any  interest 
earned  on  such  paid  fees)  would  be  paid 
to  the  Successor  Sub-adviser  only  upon 
approval  of  the  New  Agreements  by 
each  Portfolio's  shareholders.  In  the 
absence  of  such  approval,  the  amounts 
will  be  paid  to  the  applicable  Portfolio. 
The  Board  will  be  notified  before  any 
amounts  are  released  from  the  escrow 
account. 


Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  shall  be 
unlawful  for  any  person  to  serve  or  act 
as  investment  adviser  of  a  registered 
investment  company,  except  pursuant 
to  a  written  contract  that  has  been 
approved  by  the  vote  of  a  majority  of  the 
outstanding  voting  securities  of  such 
registered  investment  company.  Rule 
15a-4  imder  the  Act  provides,  in 
pertinent  part,  that  if  an  investment 
advisory  contract  with  a  registered 
investment  company  is  terminated  by 
certain  events  set  forth  in  section  15(a) 
of  the  Act,  an  adviser  may  serve  for  120 
days  imder  a  written  contract  that  has 
not  been  approved  by  the  company's 
shareholders,  provided  that  (a)  the  new 
contract  is  approved  by  that  company's 
board  of  directors  (including  a  majority 
of  non-interested  directors)  and  (b)  the 
compensation  to  be  paid  under  the  new 
contract  does  not  exceed  the 
compensation  that  woidd  have  been 
paid  under  the  contract  most  recently 
approved  by  the  company's 
shareholders.  Applicants  state  that  the 
Resignation  is  not  a  termination  of  an 
advisory  contract  by  an  event  set  forth 
in  section  15(a)  of  the  Act  that  is  set 
forth  in  rule  15a-4  under  the  Act. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Conunission  may  exempt  any 
person,  seciuity  or  transaction  from  any 
provision  of  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  believe  that  the 
requested  relief  meets  this  standard. 

3.  Applicants  submit  that  the  terms 
and  timing  of  the  Resignation  and 
subsequent  termination  of  the  Existing 
Agreements  were  wholly  determined  by 
Putnam,  without  advance  discussion 
with  applicants,  and  were  not 
foreseeable.  Applicants  state  that  the 
Effective  Date  does  not  provide  the 
Board  with  sufficient  time  to  perform 
adequately  its  responsibilities  in 
identifying  a  Successor  Sub-adviser, 
negotiating  the  New  Agreements, 
soliciting  proxies,  and  securing 
shareholder  approval  of  the  New 
Agreements.  Applicants  contend  that, 
imder  the  circiunstances,  acceleration  of 
the  shareholder  approval  process  would 
not  be  in  the  best  interests  of 
shareholders. 

4.  Applicants  state  that  the  requested 
relief  will  allow  for  the  continued 
conduct  of  the  Portfolios'  investment 
program,  without  disruption,  during  the 
Interim  Period,  and  facilitate  the  orderly 
and  reasonable  consideration  of  the 
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New  Agreements  by  shareholders. 
Applicants  state  that  the  Board, 
including  the  Independent  Trustees, 
will  undertake  the  review  required  by 
section  15(c)  of  the  Act  and  that  the 
scope  and  quality  of  services  provided 
to  the  Portfolios  by  the  Successor  Sub- 
adviser  during  the  Interim  Period  will 
be  at  least  equivalent  to  that  provided 
under  the  Existing  Agreements. 
Applicants  also  state  that  such  services 
will  be  provided  at  fees  unchanged  from 
the  fees  paid  under  the  Existing 
Agreements. 

Applicants'  Conditions 

Applicants  agree  that  the  requested 
order  will  be  subject  to  the  following 
conditions: 

1.  The  Interim  Agreement  for  each 
Portfolio  will  have  substantially  the 
same  terms  and  conditions  as  the 
Existing  Agreement  for  such  Portfolio, 
except  for  the  name  of  the  Successor 
Sub-adviser,  the  effective  and 
termination  dates  and  the  inclusion  of 
escrow  arrangements. 

2.  The  advisory  fees  payable  by  the 
Manager  to  the  Successor  Sub-adviser 
for  each  Portfolio  during  the  Interim 
Period  will  not  be  greater  than  the  fees 
payable  under  the  Existing  Agreement. 
The  portion  of  the  advisory  fees  payable 
by  the  Manager  to  the  Successor  Sub- 
adviser  during  the  Interim  Period  will 
be  maintained  in  an  interest-bearing 
escrow  account,  and  amounts  in  the 
escrow  accoimt  (including  interest 
earned  on  such  amoimts)  will  be  paid 
(a)  to  the  Successor  Sub-adviser  after  the 
requisite  approval  of  the  New 
Agreement  for  such  Portfolio  is 
obtained,  or  (b)  to  the  Portfolio  in  the 
absence  of  such  approval. 

3.  Each  Portfolio  will  promptly 
schedule  a  meeting  of  shareholders  to 
vote  on  approval  of  its  New  Agreement 
to  be  held  on  or  before  the  150th  day 
following  the  termination  of  its  Existing 
Agreement  (but  in  no  event  later  than 
September  30. 1999). 

4.  The  Manager  will  take,  and  the 
Successor  Sub-adviser  for  each  Portfolio 
will  be  required  to  take,  all  appropriate 
steps  so  that  the  scope  and  quality  of 
sub-advisory  services  provided  to  the 
Portfolio  during  the  Interim  Period  will 
be  at  least  equivalent,  in  the  judgment 
of  the  Fimd's  Board,  including  the 
Independent  Trustees,  to  the  scope  and 
quality  of  services  previously  provided 
under  the  Existing  Agreement  for  the 
Portfolio. 

5.  The  Board  of  the  Fund,  including 
a  majority  of  the  Independent  Trustees, 
will  have  approved  the  Interim 
Agreement  and  the  New  Agreement  for 
each  Portfolio  in  accordance  with  the 
requirements  of  section  15(c)  of  the  Act 


prior  to  termination  of  the  Existing 
Agreement  for  the  Portfolio. 

6.  The  costs  of  preparing  and  filing 
the  application  and  the  costs  related  to 
the  solicitation  of  shareholder  approval 
of  the  New  Sub-advisory  Agreements 
will  be  borne  by  the  Portfolios,  provided 
that  the  Board  of  Trustees,  including  a 
majority  of  the  Independent  Trustees, 
determines  that  the  Manager  or  a 
controlling  person  of  the  Manager  will 
not  directly  or  indirectly  receive  money 
or  other  benefit,  including,  but  not 
limited  to,  an  increased  portion  of  the 
fees  under  the  Management  Agreements 
for  the  Portfolios  or  a  reduced  level  of 
responsibility,  in  connection  with  the 
New  Sub-advisory  Agreements. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  9&-9315  Filed  4-13-99;  8:45  am] 

BILUNG  CODE  M1(H>1-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
23773;  812-11030-02] 

AMR  Investment  Services  Trust,  et  al.; 
Notice  of  Application 

April  7,  1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  sections  6(c)  and  17(b)  of 
the  Investment  Company  Act  of  1940 
("Act")  for  an  exemption  from  section 
17(a)  of  the  Act,  under  section  6(c)  for 
an  exemption  from  section  17(e)  of  the 
Act  and  rule  17e-l  imder  the  Act,  and 
under  section  10(f)  of  the  Act  for  an 
exemption  from  section  10(f). 

SUMMARY  OF  THE  APPLICATION: 

Applicants  request  an  order  to  permit 
certain  registered  open-end  management 
investment  companies  advised  by 
several  investment  advisers  to  engage  in 
principal  and  brokerage  transactions 
with  a  broker-dealer  affiliated  with  one 
of  the  investment  advisers  and  to 
purchase  securities  in  offerings 
underwritten  by  a  principal  imderwriter 
affiliated  with  one  of  the  investment 
advisers.  The  transactions  would  be 
between  a  broker-dealer  or  principal 
underwriter  and  a  portion  of  the 
investment  company's  portfolio  not 
advised  by  the  adviser  affiliated  with 
the  broker-dealer  or  principal 
underwriter.  Applicants  also  request 
relief  to  permit  a  portion  of  the  portfolio 
to  purchase  secuirities  in  offering 


imderwritten  by  a  principal  underwriter 
affiliated  with  the  investment  adviser  to 
that  portion  if  the  purchase  is  in 
accordance  with  all  of  the  conditions  to 
rule,10f-3  under  the  Act,  except  for  the 
provision  that  would  require 
aggregation  of  certain  purchases. 
APPLICANTS:  AMR  Investment  Services 
Trust  ("AMR  Trust"),  AMR  Investment 
Services,  Inc.  ("Adviser"),  Brandywine 
Asset  Management,  Inc. 
("Brandjrwine"),  Lazard  Freres  &  Co. 
LLC  ("LF"),  Legg  Mason  Wood  Walker, 
Inc.  ("LMWW"),  and  Howard,  Weil, 
Ubouisse,  Friedrichs,  Inc.  ("HWLF"). 
FILING  DATES:  The  application  was  filed 
on  February  26, 1998,  and  amended  on 
March  26, 1999.  Applicants  have  agreed 
to  file  an  amendment  during  the  notice 
period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  msul.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  May  3,  1999,  and 
should  be  accompanied  by  proof  of 
service  on  applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Applicants:  AMR  Trust 
and  Adviser,  4333  Amon  Carter 
Boulevard,  MD  5645,  Fort  Worth,  TX 
76155;  Brandywine,  201  North  Walnut 
Street,  Wilmington,  DE  19801;  LF,  30 
Rockefeller  Plaza,  59th  Floor,  New  York 
10112;  LMWW,  100  Light  Street, 
Baltimore,  MD  21202;  and  HWLF,  1100 
Light  Street,  Baltimore,  MD  21202;  and 
HWLF,  1100  Poydras  Street,  Ste.  3500, 
New  Orleans,  LA  70163. 
FOR  FURTHER  INFORMATION  CONTACT! 
Michael  W.  Mundt,  Staff  Attorney,  at 
(202)  942-0578,  or  George  J.  Zomada, 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
.  Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 
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Applicants'  Representations 

1.  AMR  Trust  is  a  New  York  common 
law  trust  registered  under  the  Act  as  an 
open-end  management  investment 
company  with  nine  series.  Interests  in 
AMR  Trust  are  offered  to  the  American 
AAdvantage  Funds  and  the  American 
AAdvantage  Mileage  Fimds 
{collectively,  the  "American  Trusts") 
and  other  institutions  in  private 
offerings  exempt  from  registration  under 
section  4(2)  of  the  Securities  Act  of 
1933.  Each  series  of  the  American 
Trusts,  with  the  exception  of  American 
AAdvantage  S&P  500  Index  Fund  and 
the  American  AAdvantage  S&P  500 
Index  Mileage  Fund,  invests  all  of  its 
investable  assets  in  a  series  of  AMR 
Trust  that  has  the  same  investment 
objectives. 

2.  The  Adviser  is  registered  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act")  and  is  a  wholly-owned 
subsidiary  of  AMR  Corporation.  The 
Adviser  provides  administrative 
services  to  the  American  Trusts  and 
investment  advisory  and  administrative 
services  to  AMR  Trust.  The  assets  of 
certain  portfolios  of  AMR  Trust  are 
allocated  by  the  Adviser  among  two  to 
five  subadvisers  ("Subadvisers").  Each 
Subadviser  has  discretion  to  purchase 
and  sell  securities  for  a  discrete  portion 
of  a  portfolio's  assets  in  accordance  with 
the  portfolio's  objectives,  policies  and 
restrictions,  and  the  specific  strategies 
provided  by  the  Adviser  ^  Each 
Subadviser  is  paid  a  fee  by  the  Adviser 
out  of  the  management  fee  received  by 
the  Adviser  from  AMR  Trust.  The 
Adviser  also  may  directly  advise  a 
discrete  portion  of  a  portfolio. 

3.  Brandjrwine,  a  wholly  owned 
subsidiary  of  Legg  Mason,  Inc.,  is  an 
investment  adviser  registered  under  the 
Advisers  Act  that  serves  as  Subadviser 
to  three  portfolios  of  AMR  Trust  LMWW 
and  HWLF  are  broker-dealers  registered 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act")  that  are  also 
wholly  owned  subsidiaries  of  Legg 
Mason,  Inc.  LMWW  and  HWLF  are 
under  common  control  with 
Brandywine.  LF  is  an  investment 
adviser  registered  under  the  Advisers 
Act  and  a  broker-dealer  registered  under 
the.Exchange  Act.  Lazard  Asset 
Management  ("LAM")  is  an  operating 
division  of  LF  that  serves  as  a 
Subadviser. 

4.  The  requested  relief  would  permit: 
(a)  LF,  LMWW,  HWLF,  or  any  broker- 
dealer  registered  under  the  Exchange 
Act  that  itself  serves  as  Subadviser 


(either  directly  or  through  a  separate 
operating  division)  or  is  an  affiliated 
person  (an  "Affiliated  Broker-Dealer") 
of  LAM,  Brandywine,  or  another 
investment  adviser  serving  as 
Subadviser  (an  "Affiliated  Subadviser") 
to  one  or  more  series  (each  a 
"Portfolio")  of  a  Multi-managed  Fund 
(as  defined  below)  to  engage  in 
principal  transactions  with  a  portion  of 
the  Portfolio  that  is  advised  by  another 
Subadviser  that  is  not  an  affiliated 
person  of  the  Affiliated  Broker-Dealer  or 
the  Affiliated  Subadviser  (an 
"Unaffiliated  Subadviser")  (each  such 
portion,  an  "Unaffiliated  Portion");  (b) 
an  Affiliated  Broker-Dealer  to  provide 
brokerage  services  to  an  Unaffiliated 
Portion,  and  the  Unaffiliated  Portion  to 
utilize  such  brokerage  services,  without 
complying  with  rule  17e-l  (b)  and  (c) 
under  the  Act;  (c)  an  Unaffiliated 
Portion  to  purchase  securities  during 
the  existence  of  an  imderwriting 
syndicate,  a  principal  imderwriter  of 
which  is  an  Affiliated  Subadviser  or  an 
affiliated  person  of  an  Affiliated 
Subadviser  (an  "Affiliated 
Underwriter");  and  (d)  a  portion  of  the 
Portfolio  advised  by  an  Affiliated 
Subadviser  ("Affiliated  Portion")  to 
piutiiase  securities  during  the  existence 
of  an  imderwriting  syndicate,  a 
principal  underwriter  of  which  is  an 
Affiliated  Underwriter,  in  accordance 
with  the  conditions  of  rule  lOf-3  except 
that  paragraph  (b)(7)  of  the  rule  would 
not  require  die  aggregation  of  purchases 
by  the  Affiliated  Portion  with  purchases 
by  an  Unaffiliated  Portion.^ 

5.  Applicants  request  that  the 
exemptive  relief  apply  to  AMR  Trust  or 
any  existing  or  future  registered  open- 
end  management  investment  company 
(a)  advised  by  the  Adviser  or  any  entity 
controlling,  controlled  by,  or  under 
common  control  (within  the  meaning  of 
section  2(a)(9)  of  the  Act)  with  the 
Adviser  and  (b)  at  least  one  other 
investment  adviser  registered  imder  the 
Advisers  Act  or  exempt  from  such 
registration  (AMR  Trust  and  such 
investment  companies,  each  a  "Multi- 
managed  Fund").  The  relief  also  would 
apply  as  described  in  the  application  to 
any  existing  or  future  entity  that  serves 
as  an  Affiliated  Subadviser,  Affiliated 
Broker-Dealer,  or  Affiliated 
Underwriter.  Any  entity  that  ciurently 


*  The  specific  strategies  are  limited  to  general 
guidelines  that  do  not  restrict  a  Subadviser's 
discretion  to  purchase  or  sell  particular  securities ' 
for  its  segment  of  a  Porifolio's  assets. 


2  The  terms  "Unaffiliated  Subadviser," 
"Subadviser"  and  "Unaffiliated  Portion"  include 
the  Adviser  and  the  discrete  portion  of  a  Portfolio 
directly  advised  by  the  Adviser,  respectively, 
provided  that  the  Adviser  manages  its  portion  of  the 
'  Portfolio  independently  of  the  portions  managed  by 
the  other  Subadvisers  to  the  Portfolio,  and  the 
Adviser  does  not  control  or  influence  any  other 
Subadviser's  investment  decisions  as  to  specific 
securities  for  the  other  Subadviser's  portion  of  the 
Portfolio. 


intends  to  rely  on  the  order  is  named  as 
an  applicant.  Any  other  existing  or 
future  entity  that  relies  on  the  order  will 
comply  with  the  terms  and  conditions 
of  the  application. 

Applicants'  Legal  Analysis 

A.  Principal  Transactions  Between 
Unaffiliated  Portions  and  Affiliated 
Broker-Dealers 

1.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  a  registered  investment 
company  and  an  affiliated  person  of, 
promoter  of,  or  principal  imderwriter 
for  such  company,  or  any  affiliated 
person  of  an  affiliated  person,  promoter, 
or  principal  imderwriter.  Section 
2(a)(3)(E)  of  the  Act  defines  an  affiliated 
person  to  be  any  investment  adviser  of 
an  investment  company,  and  section 
2(a)(3)(C)  of  the  Act  defines  an  affiliated 
person  of  another  person  to  include  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  such  person.  Applicants  state  that 
an  Affiliated  Subadviser  would  be  an 
affiliated  person  of  a  Portfolio,  and  an 
Affiliated  Broker-Dealer  would  be  either 
an  Affiliated  Subadviser  or  an  affiliated 
person  of  the  Affiliated  Subadviser,  and 
thus  an  affiliated  person  of  an  affiliated 
person  ("second-tier  affiliated"  of  a 
Portfolio,  including  the  Unaffiliated 
Portion.  Accordingly,  applicants  state 
that  any  transactions  to  be  effected  by 
an  Unaffiliated  Subadviser  on  behalf  of 
an  Unaffiliated  Portion  of  a  Portfolio 
with  an  Affiliated  Broker-Dealer  are 
subject  to  the  prohibitions  of  section 
17(a). 

2.  Applicants  seek  relief  under 
sections  6(c)  and  1 7(b)  to  exempt 
principal  transactions  prohibited  by 
section  17(a)  because  an  Affiliated 
Broker-Dealer  is  deemed  to  be  an 
affiliated  person  or  a  second-tier  affiliate 
of  an  Unaffiliated  Portion  solely  because 
an  Affiliated  Subadviser  is  the 
Subadviser  to  another  portion  of  the 
same  Portfolio.  The  requested  relief 
would  not  be  available  if  the  Affiliated 
Broker-Dealer  (except  by  virtue  of 
serving  as  a  Subadviser)  is  an  affiliated 
person  or  a  second-tier  affiliate  of  the 
Adviser,  the  Unaffiliated  Subadviser 
making  the  investment  decision  or  any 
officer,  director  or  employee  of  the 
Multi-managed  Fund. 

3.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  grant  an  order 
permitting  a  transaction  otherwise 
prohibited  by  section  17(a)  if  it  finds 
that  the  terms  of  the  proposed 
transaction  are  fair  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  the 
proposed  transaction  is  consistent  with 
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the  policy  of  each  registered  investment 
company  and  the  general  purposes  of 
the  Act.  Section  6(c)  of  the  Act  permits 
the  Commission  to  exempt  any  person 
or  transaction  from  any  provision  of  the 
Act  if  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairiy 
intended  by  the  policies  and  provisions 
of  the  Act. 

4.  Applicants  contend  that  section 
17(a)  is  intended  to  prevent  persons 
who  have  the  power  to  control  an 
investment  company  from  using  that 
power  to  the  person's  own  pecuniary 
advantage.  Applicants  assert  that  when 
the  person  acting  on  behalf  of  an 
investment  company  has  no  direct  or 
indirect  pecuniary  interest  in  a  party  to 
a  principal  transaction,  the  abuses  that 
section  1 7(a)  is  designed  to  prevent  are 
not  present.  Applicants  state  that  if  an 
Unaffiliated  Subadviser  purchases 
securities  on  behalf  of  an  unaffiliated 
portion  in  a  principal  transaction  with 
an  Affiliated  Broker-Dealer  any  benefit 
that  might  inure  to  the  Affiliated  Broker- 
Dealer  would  not  be  shared  by  the 
Unaffiliated  Subadviser.  In  addtion, 
applicants  state  that  Subadvisers 
generally  are  paid  on  the  basis  of  a 
percentage  of  the  value  of  the  assets 
allocated  to  their  management.  The 
execution  of  a  transaction  to  the 
disadvantage  of  the  Unaffiliated  Portion 
would  disadvantage  the  Unaffiliated 
Subadviser  to  the  extent  that  it 
diminishes  the  value  of  the  Unaffiliated 
Portion.  Applicants  further  submit  that 
Adviser's  power  to  dismiss  Subadvisers 
or  to  change  the  portion  of  a  Portfolio 
allocated  to  each  Subadviser  reinforces 
a  Subadviser's  incentive  to  maximize 
the  investment  performance  of  this  own 
portion  of  the  Portfolio. 

5.  Applicants  state  that  each 
Subadviser's  contract  assigns  it 
responsibility  to  manage  a  discrete 
portion  of  the  Portfolio.  Each 
Subadviser  is  responsible  for  making 
independent  investment  and  brokerage 
allocation  decisions  based  on  its  own 
research  and  credit  evaluations. 
Applicants  represent  that  the  Adviser 
does  not  dictate  brokerage  allocation  or 
investment  decisions  to  any  Portfolio 
advised  by  a  Subadviser,  or  have  the 
contractual  right  to  do  so,  except  with 
respect  to  a  portion  advised  directly  by 
the  Adviser.  Applicants  contend  that,  in 
managing  a  discrete  portion  of  a 
portfolio,  each  Subadviser  acts  for  all 
practical  purposes  as  though  it  is 
managing  a  separate  investment 
company. 

6.  Applicants  state  that  the  proposed 
transactions  will  be  consistent  with  the 
policies  of  the  Portfolio,  since  each 


Unaffiliated  Subadviser  is  required  to 
manage  the  Unaffiliated  Portion  in 
accordance  with  the  investment 
objectives  and  related  investment 
policies  of  the  Portfolio  as  described  in 
its  registration  statement.  Applicants 
also  assert  that  permitting  the 
transaction  will  be  consistent  with  the 
general  purposes  of  the  Act  and  in  the 
public  interest  because  the  ability  to 
engage  in  the  transactions  increases  the 
likelihood  of  a  Portfolio  achieving  best 
price  and  execution  on  its  principal 
transactions,  while  giving  rise  to  none  of 
the  abuses  that  section  17(a)  was 
designed  to  prevent. 

B.  Payment  of  Brokerage  Compensation 
by  Unaffiliated  Portions  to  Affiliated 
Broker-Dealers. 

1.  Section  17(e)(2)  of  the  Act  prohibits 
an  affiliate  or  a  second-tier  affiliate  of  a 
registered  investment  company  fr^om 
receiving  compensation  for  acting  as 
broker  in  connection  with  the  sale  of 
securities  to  or  by  the  investment 
company  if  the  compensation  exceeds 
the  limits  prescribed  by  the  section 
unless  otherwise  permitted  by  rule  17e- 
1  under  the  Act.  Rule  17e-l  sets  forth 
the  conditions  under  which  an  affiliated 
person  or  a  second-tier  affiliate  of  an 
investment  company  may  receive  a 
commission  which  would  not  exceed 
the  "usual  and  customary  broker's 
commission"  for  purposes  of  section 
17(e)(2).  Rule  17e-l(b)  requires  the 
investment  company's  board  of 
directors,  including  a  majority  of  the 
directors  who  are  not  interested  persons 
under  section  2(a)(19)  of  the  Act,  to 
adopt  certain  procediues  and  to 
determine  at  last  quarterly  that  all 
transactions  effected  in  reliance  on  the 
rule  complied  with  the  procedures.  Rule 
17e-l(c)  specifies  the  records  that  must 
be  maintained  by  each  investment 
company  with  respect  to  any  transaction 
effected  pursuant  to  rule  17e-l. 

2.  As  discussed  above,  applicants 
state  that  an  Affiliated  Broker-Dealer  is 
either  an  affiliated  person  (as 
Subadviser  to  another  portion  of  the 
Portfolio)  or  a  second-tier  affiliate  of  an 
Unaffiliated  Portion  and  thus  subject  to 
section  17(e).  Applicants  request  an 
exemption  under  section  6(c)  from 
section  17e-l  to  the  extent  necessary  to 
permit  an  Unaffiliated  Portion  to  pay 
brokerage  compensation  to  an  Affiliated 
Broker-Dealer  acting  as  broker  in  the 
ordinary  course  of  business  in 
connection  with  the  sale  of  securities  to 
or  by  such  Unaffiliated  Portion,  without 
complying  with  the  requirements  of  rule 
17e-l{b)  and  (c).  The  requested 
exemption  would  apply  only  where  an 
Affiliated  Broker-Dealer  is  deemed  to  be 
an  affiliated  person  or  a  second-tier 


affiliate  of  an  Unaffiliated  Portion  solely 
because  an  Affiliated  Subadviser  is  the 
Subadviser  to  another  portion  of  the 
same  Portfolio.  The  relief  would  not 
apply  if  the  Affiliated  Broker-Dealer 
(except  by  virtue  of  serving  as 
Subadviser)  is  an  affiliated  person  or  a 
second-tier  affiliate  of  the  Adviser,  the 
Unaffiliated  Subadviser  to  the 
Unaffiliated  Portion  of  the  Portfolio,  or 
any  officer,  director  or  employee  of  the 
Multi-managed  Fimd. 

3.  Applicants  believe  that  the 
proposed  brokerage  transactions  involve 
no  conflicts  of  interest  of  possibility  of 
self-dealing  and  will  meet  the  standards 
of  section  6(c).  Applicants  assert  that 
the  interests  of  an  Unaffiliated 
Subadviser  are  directly  aligned  with  the 
interests  of  the  Unaffiliated  Portion  it 
advises,  and  an  Unaffiliated  Subadviser 
will  enter  into  brokerage  transactions 
with  Affiliated  Broker-Dealers  only  if 
the  fees  charged  are  reasonable  and  fair 
as  required  by  rule  17e-l(a).  Applicants 
also  note  that  an  Unaffiliated 
Subadviser  has  a  fiduciary  duty  to 
obtain  best  price  and  execution  for  the 
Unaffiliated  Portion. 

C.  Purchases  of  Securities  From 
(Darings  With  Affiliated  Underwriters 

1.  Section  10(f)  of  the  Act,  in  relevant 
part,  prohibits  a  registered  investment 
company  from  knowingly  ptuchasing  or 
otherwise  acquiring,  during  the 
existence  of  any  underwriting  or  selling 
syndicate,  any  security  (except  a 
security  of  which  the  company  is  the 
issuer)  a  principal  imderwriter  of  which 
is  an  officer,  director,  member  of  an 
advisory  board,  investment  adviser,  or 
employee  of  the  company,  or  an 
affiliated  person  of  any  of  those  persons. 
Section  10(f|  also  provides  that  die 
Commission  may  exempt  by  order  any 
transaction  of  classes  of  transactions 
from  any  of  the  provisions  of  section 
10(f),  if  and  to  the  extent  that  such 
exemption  is  consistent  with  the 
protection  of  investors.  Rule  lOf-3 
under  the  Act  exempts  certain 
transactions  from  the  prohibitions  of 
section  10(f)  if  specified  conditions  are 
met.  Paragraph  (b)(7)  of  rule  lOf-3  limits 
the  securities  purchased  by  the 
investment  company,  or  by  two  or  more 
investment  companies  having  the  same 
investment  adviser,  to  25%  of  the 
principal  amount  of  the  offering  of  the 
class  of  securities. 

2.  Applicants  state  that  each 
Subadviser,  although  under  contract  to  ' 
manage  only  a  distinct  portion  of  a 
Portfolio,  is  considered  an  investment 
adviser  to  the  entire  Portfolios.  As  a 
result,  applicants  believe  that  all 
purchases  of  securities  by  an 
Unaffiliated  Portion  from  an 
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underwriting  syndicate  a  principal 
underwriter  of  which  is  an  AffiHated 
Underwriter  would  be  subject  to  section 

10(f). 

3.  Applicants  request  relief  luider 
section  10(f)  from  that  section  to  permit 
an  Unaffiliated  Portion  to  purchase 
securities  during  the  existence  of  an 
imderwriting  or  selling  syndicate,  a 
principal  underwriter  of  which  is  an 
Affiliated  Underwriter.  Applicants 
request  relief  from  section  10(f)  only  to 
the  extent  those  provisions  apply  solely 
because  an  Affiliated  Subadviser  is  an 
investment  adviser  to  the  Portfolio.  The 
requested  relief  would  not  be  available 
if  the  Affiliated  Underwriter  (except  by 
virtue  of  serving  as  Subadviser)  is  an 
affiliated  person  or  a  second-tier  affiliate 
of  the  Adviser  the  Unaffiliated 
Subadviser  making  the  investment 
decision  with  respect  to  the  Unaffiliated 
Portion  of  the  Portfolio,  or  any  officer, 
director,  or  employee  of  the 
Multimanaged  Fimd.  Applicants  also 
seek  relief  from  section  10(f)  to  permit 
an  Affiliated  Portion  to  purchase 
securities  during  the  existence  of  an 
imderwriting  syndicate,  a  principal 
underwriter  of  which  is  an  Affiliated 
Underwriter,  provided  that  the  purchase 
will  be  in  accordance  with  the 
conditions  of  rule  lOf-3,  except  that 
paragraph  (b)(7)  of  the  rule  will  not 
require  the  aggregation  of  purchases  by 
the  Affiliated  Portion  with  purchases  by 
an  Unaffiliated  Portion. 

4.  Applicants  state  that  section  10(f) 
was  adopted  in  response  to  concerns 
about  the  "dumping"  of  otherwise 
unmarketable  securities  on  investment 
companies,  either  by  forcing  the 
investment  company  to  purchase 
unmarketable  securities  from  its 
underwriting  affiliate,  or  by  forcing  or 
encoiu-aging  the  investment  company  to 
purchase  the  securities  from  another 
member  of  the  syndicate.  Applicants 
submit  that  these  abuses  are  not  present 
in  the  context  of  the  Portfolios  because 

a  decision  by  an  Unaffiliated  Subadviser 
to  purchase  securities  from  an 
imderwriting  syndicate,  a  principal 
underwriter  of  which  is  an  Affiliated 
Underwriter,  involves  no  potential  for 
"dumping."  In  addition,  applicants 
assert  that  aggregating  purchases  would 
serve  no  purpose  because  there  is  no 
collaboration  among  Subadvisers,  and 
any  common  purchases  by  an  Affiliated 
Subadviser  and  an  Unaffiliated 
Subadviser  would  be  coincidence. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  Portfolio  relying  on  the 
requested  order  will  be  advised  by  an 


Affiliated  Subadviser  and  at  least  one 
Unaffiliated  Subadviser  and  will  be 
operated  in  the  manner  described  in  the 
application. 

2.  No  Affiliated  Subadviser,  Affiliated 
Broker-Dealer,  or  Affiliated  Underwriter 
(except  by  virtue  of  serving  as 
Subadviser  to  a  discrete  portion  of  a 
Portfolio)  will  be  an  affiliated  person  or 
a  second-tier  affiliate  of  the  Adviser,  any 
Unaffiliated  Subadviser,  or  any  officer, 
director,  or  employee  of  a  Multi- 
managed  Fund. 

3.  No  Affiliated  Subadviser  will 
directly  or  indirectly  consult  with  any 
Unaffiliated  Subadvisers  concerning 
allocation  of  principal  or  brokerage 
transactions. 

4.  No  Affiliated  Subadviser  will 
participate  in  any  arrangement  whereby 
the  amount  of  its  subadvisory  fees  will 
be  affected  by  the  investment 
performance  of  an  Unaffiliated 
Subadviser. 

5.  With  respect  to  purchases  of 
securities  by  an  Affiliated  Portion 
during  the  existence  of  any 
underwriting  or  selling  syndicate,  a 
principal  underwriter  of  which  is  an 
Affiliated  Underwriter,  the  conditions  of 
rule  lOf-3  will  be  satisfied  except  that 
paragraph  (b)(7)  will  not  require  the 
aggregation  of  purchases  by  the 
Affiliated  Portion  with  purchases  by  an 
Unaffiliated  Portion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  99-9245  Filed  4-13-99:  8:45  am] 
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The  Equitable  Life  Assurance  Society 
of  the  United  States,  et  al. 

April  7, 1999. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or 

"SEC"). 

action:  Notice  of  Application  for  an 

order  under  Section  6(c)  of  the 

La  vestment  Company  Act  of  1940  (the 

"1940  Act")  granting  exemptions  from 

the  provisions  of  Sections  2(a)(32), 

22(c),  and  27(i)(2)(A)  of  the  Act  and 

Rule  22C-1  thereunder  to  permit  the 

recapture  of  credits  applied  to 

contributions  made  under  certain 

deferred  variable  aimuity  contracts. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  under  Section  6(c)  of  the 


Act  to  the  extent  necessary  to  permit, 
under  specified  circumstances,  the 
recapture  of  credits  applied  to 
contributions  made  under  deferred 
variable  annuity  contracts  and 
certificates  (the  "Contracts")  that 
Equitable  will  issue  through  the 
Separate  Accounts,  as  well  as  other 
contracts  that  Equitable  may  issue  in  the 
future  through  Future  Accounts  that  are 
substantially  similar  in  all  material 
respects  to  the  Contracts  (the  "Future 
Contracts").  Applicants  also  request  that 
the  order  being  sought  extend  to  any 
other  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  member  broker- 
dealer  controlling  or  controlled  by,  or 
under  conunon  control  with.  Equitable, 
whether  existing  or  created  in  the 
future,  that  serves  as  a  distributor  or 
principal  underwriter  for  the  Contracts 
or  Future  Contracts  offered  through  the 
Separate  Accounts  or  any  Future 
Account  ("Equitable  Broker-Dealer(s)"). 
APPLICANTS:  The  Equitable  Life 
Assurance  Society  of  the  United  States 
("Equitable  Life"),  The  Equitable  of 
Colorado,  Inc.  ("EOC,"  and  together 
with  Equitable  Life.  "Equitable"), 
Separate  Account  No.  45  of  Equitable 
Life  ("SA  45"),  Separate  Account  No.  49 
of  Equitable  Life  ("SA  49"),  Separate 
Account  VA  of  ECX:  ("SA  VA,"  and 
together  with  SA  45  and  SA49,  the 
"Separate  Accounts"),  any  other 
separate  account  established  by 
Equitable  in  the  future  to  support 
certain  deferred  variable  aimuity 
contracts  and  certificates  issued  by 
Equitable  ("Futiure  Account"),  EQ 
Financial  Consultants,  hic.  ("EQFC"). 
and  Equitable  Distributors,  Inc.  ("EDI") 
(collectively,  "Applicants"). 
RUNG  DATE:  The  application  was  filed 
on  October  30, 1998.  and  amended  and 
restated  on  March  29, 1999. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  in  person  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  30,  1999,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  die  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
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Applicants,  c/o  The  Equitable  Life 
Assurance  Society  of  the  United  States, 
1290  Avenue  of  the  Americas,  New 
York,  New  York  10104.  Attn:  Mary  P. 
Breen,  Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  P.  McEnery,  Senior  Counsel,  or 
Susan  M.  Olson,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  NW. 
Washington,  DC  20549-0102  (tel.  (202) 
942-8090). 

Applicants'  Representations 

1.  Equitable  Life  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  New  York.  SA  45 
and  SA  49  were  established  in  August 
1994  and  Jime  1996.  Equitable  Life 
serves  as  depositor  of  SA  45  and  SA  49. 
Equitable  Life  may  in  the  future 
establish  one  or  more  Future  Accoimts 
for  which  it  will  serve  as  depositor. 

2.  EOC  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  State  of  Colorado.  SA  VA  was 
established  in  December  1996,  pursuant 
to  authority  granted  under  a  resolution 
of  EOC's  Board  of  Directors.  EOC  serves 
as  depositor  of  SA  VA.  EOC  may  in  the 
futiure  establish  one  or  more  Future 
Accounts  for  which  it  will  serve  as 
depositor. 

3.  SA  45  and  SA  49  are  each  a 
segregated  asset  account  of  Equitable 
Life,  and  SA  VA  is  a  segregated  asset 
account  of  EOC.  Each  of  the  Separate 
Accounts  is  registered  with  the 
Commission  ais  a  unit  investment  trust 
series  investment  company  under  the 
Act.  SA  45  filed  a  Form  N-8A 
Notification  of  Registration  under  the 
1940  Act  on  September  6, 1994,  and  SA 
49  filed  a  Form  N-8A  under  the  Act  on 
June  7,  1996.  SA  VA  filed  a  Form  N-8A 
on  February  16, 1999.  Each  of  the 
Separate  Accounts  will  fund  the 
variblabe  benefits  available  imder  the 
Contracts  funded  through  it.  Units  of 
interest  in  the  Separate  Accoimts  under 
the  Contracts  they  fund  will  be 
registered  under  the  Securities  Act  of 
1933  (the  "1933  Act").  In  that  regard, 
SA  45  and  SA  49  filed  Form  N-4 
Registration  Statements  on  September 
30,  1998,  under  the  1933  Act  relating  to 
the  Contracts.  SA  VA  filed  a  Form  N- 

4  Registration  Statement  on  February 
16, 1999,  under  the  1933  Act  relating  to 
the  Contracts.  Equitable  may  in  the 
future  issue  Futiu*  Contracts  through 
the  Separate  Accounts  or  through 


Future  Accounts.  That  portion  of  the 
respective  assets  of  the  Separate 
Accounts  that  is  equal  to  the  reserves 
and  other  Contract  liabilities  with 
respect  to  SA  45,  SA  49  or  SA  VA  is  not 
chargeable  with  liabilities  arising  out  of 
any  other  business  of  Equitable  Life  or 
EOC,  as  the  case  may  be.  Any  income, 
gains  or  losses,  realized  or  unrealized, 
from  assets  allocated  to  the  Separate 
Accounts  are,  in  accordance  with  the 
respective  Separate  Accoimts'  Contracts, 
credited  to  or  charged  against  the 
Separate  Accounts,  without  regard  to 
other  income,  gains  or  losses  of 
Equitable  Life  or  EOC,  as  the  case  may 
be. 

4.  EQFC  is  an  indirect,  wholly-owned 
subsidiary  of  Equitable  Life  and  will  be 
the  principal  imderwriter  of  SA  45  and 
SA  VA  and  distributor  of  the  Contracts 
funded  through  SA  45  (the  "SA  45 
Contracts")  and  through  SA  VA  (the 
"SA  VA  Contracts").  EQFC  is  registered 
with  the  Commission  as  a  broker-dealer 
imder  the  Securities  Exchange  Act  of 
1934  (the  "1934  Act")  and  is  a  member 
of  the  NASD.  The  SA  45  Contracts  and 
the  SA  VA  Contracts  will  be  offered 
through  registered  representatives  of 
EQFC  and  its  affiliate  who  are  registered 
broker-dealers  under  the  1934  Act  and 
NASD  members.  EQFC,  or  any  successor 
entity,  may  act  as  principal  imderwriter 
for  any  Future  Account  and  distributor 
for  any  Future  Contracts  issued  by 
Equitable  in  the  future.  A  successor 
entity  also  may  act  as  principal 
underwriter  for  SA  45  and/or  SA  VA. 
During  May  1999,  EQFC  will  change  its 
name  to  AXA  Advisors,  Inc. 

5.  EDI  is  an  indirect,  wholly-owned 
subsidiary  of  Equitable  Life  and  will  be 
the  principal  underwriter  of  SA  49  and 
SA  VA  and  distributor  of  the  Contracts 
funded  through  SA  49  (the  "SA  49 
Contracts")  and  the  SA  VA  Contracts. 
EDI  is  registered  with  the  Commission 
as  a  broker-dealer  under  the  1934  Act 
and  is  a  member  of  the  NASD.  The  SA 
49  and  SA  VA  Contracts  will  be  offered 
through  registered  representative  of  EDI 
and  its  affiliates,  as  well  as  through 
unaffiliated  broker-dealers  who  have 
entered  into  agreements  with  EDI.  All  of 
such  affiliates  and  unaffiliated  broker- 
dealers  will  be  registered  broker-dealers 
under  the  1934  Act  and  NASD 
members.  EDI,  or  any  successor  entity, 
may  act  as  principal  underwriter  for  any 
Future  Account  and  distributor  for  any 
Future  Contracts  issued  by  Equitable  in 
the  future.  A  successor  entity  also  may 
act  as  principal  underwriter  for  SA  49 
or  SA  VA. 

6.  The  SA  45  Contracts  and  the  SA  49 
Contracts  are  part  of  Equitable  Life's 
"Accumulator"  line  of  annuity  products 
and  they  are  substantially  similar  in  all 


material  respects.  They  differ 
principally  in  the  mix  of  mutual  funds 
underlying  each  of  the  Separate 
Accoimts  and  in  the  distribution 
chaimels  used  in  the  offering  of  the 
Contracts;  otherwise,  they  are 
essentially  identical.  The  SA  VA 
Contracts  are  part  of  EOC's 
"Accumulator"  line  of  annuity 
products.  They  are  substantially  similar 
in  all  material  respects  of  the  SA  45  and 
SA  49  Contracts,  except  that  they:  (i) 
Only  offer  variable  investment  options 
during  the  accumulation  period  of  the 
Contracts,  (ii)  do  not  offer  a  "guaranteed 
period  account"  feature  that  involves  a 
market  value  adjustment;  and  (iii)  do 
not  offer  a  combined  guaranteed 
minimum  income  benefit  and 
guaranteed  minimum  death  benefit  or 
"baseBUILDER"  feature.  EOC  may,  in 
the  future,  add  these  features  to  the  SA 
VA  Contracts.  Contracts  may  be  issued 
as  individual  retirement  annuities 
("IRAs,"  either  "Traditional  IRAs"  or 
"Roth  IRAs"),  or  as  non-qualified 
annuitiess  ("NQ")  for  after-tax 
contributions  only.  NQ  Contracts  also 
my  be  used  for  certain  types  of  qualified 
plans  ("QP").  Each  of  the  Contracts 
consists  of  (i)  a  basic  form  of  group 
annuity  contract  (the  "Group  Contract") 
issued  to  a  bank  or  trust  company 
whose  sole  responsibility  will  be  to 
serve  as  party  to  the  Group  Contract,  (ii) 
a  basic  form  of  certificate  issued  under 
and  reflecting  the  terms  of  the  Group 
Contract,  and  (iii)  forms  of  certificate 
endorsements  to  be  used  for  specific 
forms  of  benefits  under  the  certificates. 
In  some  states,  the  certificates  vfill  be 
issued  in  the  form  of  individual 
contracts,  rather  than  under  a  Group 
Contract. 

7.  An  IRA  Contract  may  be  purchased 
by  rolling  over  or  transferring  a 
contribution  of  at  least  $25,000  or  more 
from  one  or  more  individual  retirement 
arrangements.  Under  a  Traditional  IRA 
Contract  additional  contributions  of 
$1,000  or  more  may  be  added  at  any 
time  subject  to  certain  restrictions. 
Additional  contributions  under  a 
Traditional  IRA  Contract  are  limited  to 
$2,00  per  year,  but  additional  rollover  or 
IRA  transfer  amounts  are  unlimited.  In 
certain  cases,  additional  amounts  may 
not  be  added  to  a  Roth  IRA  Contract.  An 
NQ  or  QP  Contract  can  be  purchased 
with  a  contribution  of  $25,000  or  more. 
Additional  contributions  of  $1 ,000  or 
more  can  be  made  at  any  time,  subject 
to  certain  restrictions.  Certain 
restrictions  also  apply  to  the  type  of 
contribution  Equitable  will  accept  under 
QP  Contracts.  Different  minimum 
contribution  amounts  may  be 
established  for  other  retirement  plan 
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markets,  including  IRAs,  or  particular 
NQ  markets,  or  for  automatic 
investment  programs. 

8.  The  Contracts  offered  by  Equitable 
Life  permit,  and  in  the  future  the 
Contracts  offered  by  EOC  may  permit, 
contributions  to  be  allocated  to 
guarantee  periods  ("Guarantee  Periods") 
expiring  on  specified  dates.  The 
Guarantee  Periods  will  be  funded 
through  an  Equitable  Life  "non- 
unitized"  separate  accoimt  (the 
"Guaranteed  Period  Account").  The 
assets  in  die  Guaranteed  Period  Account 
will  not  be  subject  to  claims  of  Equitable 
Life's  general  creditors.  Each  Guarantee 
Period  will  provide  a  guarantee  of  the 
contribution  allocated  thereto  and 
interest.  The  guarantee  is  supported  by 
Equitable  Life's  general  account  assets, 
including  those  allocated  to  the 
Guaranteed  Period  Account.  An  upward 
and  downward  adjustment,  or  "market 
value  adjustment"  ("MVA"),  vnll  be 
made  to  the  annuity  account  value  in  a 
Guarantee  Period  upon  a  withdrawal, 
surrender  or  transfer  from  a  Guarantee 
Period  prior  to  its  expiration.  Death 
benefit  amoimts  based  on  annuity 
account  value  in  a  Guarantee  Period 
will  reflect  only  any  upward  MVA. 
Guarantee  Period  interests  are  registered 
under  the  1933  Act  piu-suant  to  a  Form 
S-3  Registration  Statement. 

9.  SA45  currently  is  subdivided  into 
27  sub-accoimts,  each  of  which  v*rill  be 
available  imder  the  SA45  Contracts.  SA 
49  currently  is  subdivided  into  22  sub- 
accounts, each  of  which  will  be 
available  under  the  SA  49  Contracts.  SA 
VA  currently  consists  of  22  sub- 
accoimts,  each  of  which  will  be 
available  under  the  SA  VA  Contracts. 
The  respective  sub-accoimts  are  referred 
to  as  "Investment  Funds."  Each 
Investment  Fund  will  invest  in  shares  of 
a  corresponding  portfolio  ("Portfolio") 
of  The  Hudson  River  Trust  ("HRT")  or 
EQ  Advisors  Trust  ("EQAT,"  and 
together  with  HRT,  the  "Trusts").  The 
Investment  Funds,  and  in  the  case  of  the 
SA  45  and  49  Contracts  the  Guarantee 
Periods,  will  comprise  the  initial 
"Investment  Options"  under  the 
Contracts.  Each  Trust  is  an  open-end, 
diversified  series  management 
investment  company  registered  under 
the  Act,  whose  shares  are  registered 
imder  the  1933  Act.  Both  Trusts  are 
available  under  the  Separate  Accoimts. 
10.  HRT  is  managed  and  its  Portfolios 
are  advised  by  Alliance  Capital 
Management  L.P.  ("Alliance"),  a 
publicly  traded  limited  partnership. 
Alliance  is  an  indirect,  majority-owned 
subsidiary  of  Eqxiitable  Life.  EQFC  has 
overall  responsibility  for  the  general 
management  and  administration  of  each 
EQAT  Portfolio.  Various  entities  serve 


as  the  investment  advisers  to  one  or 
more  of  the  EQAT  Portfolios.  Equitable, 
at  a  later  date,  may  determine  to  create 
an  additional  Investment  Fimd  or 
Investment  Fimds  of  the  Separate 
Accoxmts  to  invest  in  any  additional 
Portfolio  or  Portfolios,  or  other  such 
imderlying  portfolios  or  other 
investments  as  may  now  or  in  the  future 
be  available.  Similarly,  Investment 
Funds  of  the  Separate  Accounts  may  be 
combined  or  eliminated  from  time  to 

time. 

11.  The  Contracts  provide  for  various 
withdrawal  options,  annuity  benefits 
and  payout  annuity  options,  as  well  as 
transfer  privileges  among  Investment 
Options,  dollar  cost  averaging,  death 
benefit  and  other  features.  The  SA  45, 
SA  49  and  SA  VA  Contracts  have 
identical  charges  at  the  separate  accoimt 
level  consisting  of  (i)  a  withdrawal 
charge  as  a  percentage  of  contributions 
declining  from  8%  in  years  one  and  two 
to  0%  in  year  ten  and  thereafter,  with 
a  15%  "free  corridor"  amount,  (ii)  asset- 
based  charges  at  the  annual  rates  of 
1.10%  for  mortality  and  expense  risks, 
0.25%  for  administration  expenses,  and 
0.25%  for  distribution  expenses, 
assessed  against  the  net  assets  of  each 
Investment  Fund,  and  (iii)  currently,  for 
SA  45  and  SA  49  Contracts  only,  an 
annual  0.30%  charge  for  an  optional 
"baseBUILDER"  benefit  feature.  The 
underlying  Trusts  each  impose 
investment  management  fees.  Rule  12b- 
1  plan  fees  and  charges  for  other 
expenses. 

12.  Each  time  Equitable  receives  a 
contribution  from  a  Contract  owner,  it 
will  allocate  to  the  owner's  annuity 
account  value  a  credit  (the  "Credit") 
equal  to  3%  of  the  amount  of  the 
contribution.  Equitable  will  allocate 
Credits  among  the  Investment  Options 
in  the  same  proportion  as  the 
corresponding  contributions  are 
allocated  by  Ae  owner.  Equitable  will 
fund  the  Credits  fitim  its  general 
account  assets.  Equitable  will  recapture 
Credits  from  an  owner  only  if:  (i)  the 
owner  returns  the  Contract  during  a  10- 
day  (or  longer,  if  required)  "free  look" 
period,  or  (ii)  the  owner  annuitizes 
within  three  years  of  making  a 
subsequent  contribution,  in  which  case 
Equitable  will  recover  the  amount  of 
any  Credit  applicable  to  such 
contribution.  Under  the  terms  of  the 
Contracts,  Contract  owners  may  not 
annuitize,  i.e.,  commence  annuity 
payments,  earlier  than  five  years  from 
the  date  of  the  Contract. 

13.  Applicants  seek  exemption 
pursuant  to  Section  6(c)  from  Sections 
2(a)(32),  22(c).  and  27{i)(2)(A)  of  the  Act 
and  Rule  22c-l  thereunder  to  the  extent 
necessary  to  permit  Equitable  to  issue 


Contracts  and  Future  Contracts  that 
provide  for  the  recapture  of  an  amount 
equal  to  any  Credits  in  the  following 
two  instances:  (i)  when  an  owner 
returns  a  Contract  to  Equitable  for  a 
refund  during  the  "free  look"  period, 
and  (ii)  when  an  owner  annuitizes 
within  three  years  of  making  a 
subsequent  contribution,  in  which  case 
Equitable  will  recover  the  amount  of 
any  Credit  applicable  to  such 
contribution. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions  from  the  provisions  of  the 
Act  and  the  rules  promulgated 
thereunder  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
request  that  the  Commission,  pursuant 
to  Section  6(c)  of  the  Act,  grant  the 
exemptions  summarized  above  with 
respect  to  the  Contracts  and  any  Future 
Contracts  funded  by  the  Separate 
Accounts  or  Future  Accoimts,  that  are 
issued  by  Equitable  and  underwritten  or 
distributed  by  EQFC,  EDI  or  Equitable 
Broker-Dealers.  Applicants  state  that 
Future  Contracts  funded  by  the  Separate 
Accounts  or  any'Future  Account  will  be 
substantially  similar  in  all  material 
respects  to  the  Contracts.  Applicants 
believe  that  the  requested  exemptions 
are  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

2.  AppUcants  represent  that  it  is  not 
administratively  feasible  to  track  the 
Credit  amoimt  in  any  of  the  Separate 
Accounts  after  the  Credit  is  applied. 
Accordingly,  the  asset  based  charges 
applicable  to  the  Separate  Accounts  will 
be  assessed  against  the  entire  amounts 
held  in  the  respective  Separate 
Accounts,  including  the  Credit  amount, 
during  the  "free  look"  period  and  the 
three  year  period  prior  to  annuitization. 
As  a  result,  during  such  periods,  the 
aggregate  asset  based  charges  assessed 
against  an  owner's  annuity  account 
value  will  be  higher  than  those  that 
would  be  chargeid  if  the  owner's  annuity 
account  value  did  not  include  the 
Credit. 

3.  Subsection  (i)  of  Section  27 
provides  that  Section  27  does  not  apply 
to  any  registered  separate  account 
funding  variable  insurance  contracts,  or 
to  the  sponsoring  insurance  company 
and  principle  underwriting  of  such 
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account,  except  as  provided  in 
paragraph  (2)  of  the  subsection. 
Paragraph  (2)  provides  that  it  shall  be 
unlawful  for  any  registered  separate 
account  funding  variable  insurance 
contracts  or  a  sponsoring  insvu-ance 
company  of  such  account  to  sell  a 
contract  funded  by  the  registered 
separate  account  unless,  among  other 
things,  such  contract  is  a  redeemable 
security.  Section  2(a)(32)  defines 
"redeemable  security"  as  any  security, 
other  than  short-term  paper,  under  the 
terms  of  which  the  holder,  upon 
presentation  to  the  issuer,  is  entitled  to 
receive  approximately  his  proportionate 
share  of  the  issuer's  current  net  assets, 
or  the  cash  equivalent  thereof. 

4.  Applicants  submit  that  the  Credit 
recapture  provisions  of  the  Contracts 
would  not  deprive  an  owner  of  his  or 
her  proportionate  share  of  the  issuer's 
current  net  assets.  Applicants  state  that 
an  owner's  interest  in  the  amount  of  the 
Credit  allocated  to  his  or  her  annuity 
account  value  upon  receipt  of  an  initial 
contribution  is  not  vested  until  the 
applicable  free-look  period  has  expired 
without  return  of  the  Contract. 
Similarly,  Applicants  state  that  an 
owner's  interest  in  the  amount  of  any 
Credits  allocated  upon  receipt  of 
subsequent  contributions  made  during 
the  three  years  before  the  owner 
annuitizes  also  is  not  vested.  Until  or 
unless  the  amount  of  any  Credit  is 
vested.  Applicants  submit  that  Equitable 
retains  the  right  and  interest  in  the 
Credit  amount,  although  not  in  the 
earnings  attributable  to  that  amoimt. 
Thus,  Applicants  argue  that  when 
Equitable  recaptures  any  Credit  it  is 
simply  retrieving  its  own  assets,  and 
because  an  owner's  interest  in  the  Credit 
is  not  vested,  the  owner  has  not  been 
deprived  of  a  proportionate  share  of  the 
applicable  Separate  Account  assets,  i.e., 
a  share  of  the  applicable  Separate 
Accoimts  assets  proportionate  to  the 
owner's  annuity  account  value 
(including  the  Credit). 

5.  In  addition,  with  respect  to  Credit 
recapture  upon  the  exercise  of  the  free- 
look  privilege.  Applicants  state  that  it 
would  be  patently  unfair  to  allow  an 
owner  exercising  that  privilege  to  retain 
a  Credit  amount  under  a  Contract  that 
has  been  returned  for  a  refund  after  a 
period  of  only  a  few  days.  Applicants 
state  that  if  Equitable  could  not 
recapture  the  Credit,  individuals  could 
purchase  a  Contract  with  no  intention  of 
retaining  it,  and  simply  retiun  it  for  a 
quick  profit. 

6.  Furthermore,  Applicants  state  that 
the  recapture  of  Credits  relating  to 
subsequent  contributions  made  within 
three  years  of  annuitization  is  designed 
to  provide  Equitable  with  a  measure  of 


protection  against  "anti-selection." 
Applicants  state  that  the  risk  is  that, 
rather  than  spreading  contributions  over 
a  number  of  years,  an  owner  will  make 
very  large  contributions  shortly  before 
annuitizing,  thereby  leaving  Equitable 
less  time  to  recover  the  cost  of  the 
Credits  applied,  to  its  financial 
detriment.  Again,  the  amounts 
recaptured  equal  the  Credits  provided 
by  Equitable  from  its  own  general 
account  assets,  and  any  gain  would 
remain  as  part  of  the  Contract's  value  at 
annuitization. 

7.  Applicants  represent  that  the  Credit 
will  be  attractive  to  and  in  the  interest 
of  investors  because  it  will  permit 
owners  to  put  103%  of  their 
contributions  to  work  for  them  in  the 
selected  Investment  Options.  Also,  any 
earnings  attributable  to  the  Credit  will 
be  retained  by  the  owner,  and  the 
principal  amount  of  the  Credit  will  be 
retained  if  the  contingencies  set  forth  in 
the  application  are  satisfied. 

8.  Further,  Applicants  submit  that  the 
recapture  of  any  Credit  only  applies  in 
relation  to  the  risk  of  anti-selection 
against  Equitable.  Applicants  state  that 
Equitable's  right  to  recapture  Credits 
applies  to  subsequent  contributions 
made  within  three  years  of 
annuitization  protects  it  against  the  risk 
that  owners  will  contribute  larger 
amounts  as  they  approach  an 
annuitization  date  to  obtain  the  Credit, 
while  avoiding  Contract  charges  over 
the  long  term.  With  respect  to  refunds 
paid  upon  the  return  of  Contracts  within 
the  "free-look"  period,  the  amount 
payable  by  Equitable  must  be  reduced 
by  the  allocated  Credits.  Otherwise, 
Applicants  state  that  purchasers  could 
apply  for  Contracts  for  the  sole  purpose 
of  exercising  the  free-look  fund 
provision  and  making  a  quick  profit. 

9.  Applicants  submit  that  the 
provisions  for  recapture  of  any 
applicable  Credit  imder  the  Contracts  do 
not,  and  any  such  Future  Contract 
provisions  will  not,  violate  Section 
2{a){32)  and  27(i){2)(A)  of  the  Act. 
Nevertheless,  to  avoid  any  uncertainties. 
Applicants  request  an  exemption  from 
those  Sections,  to  the  extent  deemed 
necessary,  to  permit  the  recapture  of  any 
Credit  under  the  circumstances 
described  herein  with  respect  to  the 
Contracts  and  any  Future  Contracts, 
without  the  loss  of  the  relief  from 
Section  27  provided  by  Section  27(i). 

10.  Section  22(c)  of  the  1940  Act 
authorizes  the  Commission  to  make 
rules  and  regulations  applicable  to 
registered  investment  companies  and  to 
principal  underwriters  of,  and  dealers 
in,  the  redeemable  securities  of  any 
registered  investment  company, 
whether  or  not  members  of  any 


securities  association,  to  the  same 
extent,  covering  the  same  subject  matter, 
and  for  the  accomplishment  of  the  same 
ends  as  are  prescribed  in  Section  22(a) 
in  respect  of  the  rules  which  may  be 
made  by  a  registered  securities 
association  governing  its  members.  Rule 
22c-l  thereunder  prohibits  a  registered 
investment  company  issuing  any 
redeemable  security,  a  person 
designated  in  such  issuer's  prospectus 
as  authorized  to  consummate 
transactions  in  any  such  security,  and  a 
principal  underwriter  of,  or  dealer  in, 
such  security,  from  selling,  redeeming, 
or  repiu-chasing  any  such  security 
except  at  a  price  based  on  the  current 
net  asset  value  of  such  security  which 
is  next  computed  after  receipt  of  a 
tender  of  such  security  of  redemption  or 
of  an  order  to  purchase  or  sell  such 
security. 

11.  Arguably,  Equitable's  recapture  of 
the  Credit  might  be  viewed  as  resulting 
in  the  redemption  of  redeemable 
securities  for  a  price  other  than  one 
based  on  the  ciurent  net  asset  value  of 
the  Separate  Accounts.  Applicants 
contend,  however,  that  recapture  of  the 
Credit  is  not  violative  of  Section  22(c) 
and  Rule  22c-l .  Applicants  argue  that 
the  recapture  does  not  involve  either  of 
the  evils  that  Rule  22c-l  was  intended 
to  eliminate  or  reduce!  namely:  (i)  the 
dilution  of  the  value  of  outstanding 
redeemable  securities  of  registered 
investment  companies  though  their  sale 
at  a  price  below  net  asset  value  or  their 
redemption  or  repiu'chase  at  a  price 
above  it,  and  (ii)  other  unfair  results 
including  speculative  trading  practices. 
See  Adoption  of  Rule  22c-l  under  the 
1940  Act,  Investment  Company  Release 
No.  5519  (Oct.  16, 1968).  To  effect  a 
recapture  of  a  Credit,  Equitable  will 
redeem  interests  in  an  owner's  annuity 
accoimt  at  a  price  determined  on  the 
basis  of  ciurent  net  asset  value  of  the 
respective  Separate  Accoimts.  The 
amount  recaptured  will  equal  the 
amount  of  the  Credit  that  Equitable  paid 
out  of  its  general  accoimt  assets. 
Although  owners  will  be  entitled  to 
retain  any  investment  gain  attributable 
to  the  Credit,  the  amount  of  such  gain 
will  be  determined  on  the  basis  of  the 
current  net  asset  value  of  the  respective 
Separate  Accounts  Thus,  no  dilution 
will  occur  upon  the  recapture  of  the 
Credit.  Applicants  also  submit  that  the 
second  harm  that  Rule  22c-l  was 
designed  to  address,  namely, 
speculative  trading  practices  calculated 
to  take  advantage  of  backward  pricing, 
will  not  occur  as  a  result  of  the 
recapture  of  the  Credit.  However,  to 
avoid  any  uncertainty  as  to  full 
compliance  with  the  Act,  Applicants 
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request  an  exemption  from  the 
provisions  of  Section  22(c)  and  Rule 
22C--1  to  tlie  extent  deemed  necessary  to 
permit  them  to  recapture  the  Credit 
imder  the  Contracts  and  Future 
Contacts. 

Conclusion 

Applicants  submit  that  their  request 
for  an  order  is  appropriate  in  the  public 
interest.  Applicants  state  that  such  an 
order  would  promote  competitiveness 
in  the  variable  annuity  market  by 
eliminating  the  need  to  file  redundant 
exemptive  applications,  thereby 
reducing  administrative  expenses  and 
maximizing  the  efficient  use  of 
Applicants'  resources.  Applicants  argue 
that  investors  would  not  receive  any 
benefit  or  additional  protection  by 
requiring  Applicants  to  repeatedly  seek 
exemptive  relief  that  would  present  no 
issue  under  the  Act  that  has  not  already 
been  addressed  in  their  Application 
described  herein.  Applicants  submit 
that  having  them  file  additional 
applications  would  impair  their  ability 
effectively  to  take  advantage  of  business 
opportunities  as  they  arise.  Further, 
Applicants  state  that  if  they  were 
required  repeatedly  to  seek  exemptive 
relief  with  respect  to  the  same  issues 
addressed  in  the  Application  described 
herein,  investors  would  not  receive  any 
benefit  or  additional  protection  thereby. 

Applicants  submit,  based  on  the 
grounds  summarized  above,  that  their 
exemptive  request  meets  the  standards 
set  out  in  section  6(c)  of  the  Act, 
namely,  that  the  exemptions  requested 
are  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act,  and  that, 
therefore,  the  Commission  should  grant 
the  requested  order. 

For  tlie  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  99-9244  Filed  4-13-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-23776, 812-1 1 126] 

Merrill  Lynch  Life  Insurance  Company, 
et  al. 

April  8, 1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  application  for  an 
order  of  approval  pursuant  to  section 


26(b)  of  the  Investment  Company  Act  of 
1940,  as  amended  (the  "1940  Act"  or 
the  "Act"),  and  an  order  of  exemption 
pursuant  to  section  17(b)  of  the  1940 
Act  from  section  17(a)  thereof. 

APPLICANTS:  Merrill  Lynch  Life 
Insurance  Company  ("Merrill  Lynch 
Life"),  Merrill  Lynch  Life  Variable 
Annuity  Separate  Accoimt  A  ("Annuity 
Accoimt  A"),  ML  Life  Insurance 
Company  of  New  York  ("ML  of  New 
York"),  and  ML  of  New  York  Variable 
Annuity  Separate  Account  A  ("New 
York  Annuity  Account  A")  (collectively, 
the  "Applicants"). 
SUMMARY  OF  APPUCATKM:  Applicants 
request  an  order  pursuant  to  section 
26(b)  of  the  1940  Act  approving  the 
substitution  of  units  of  beneficial 
interest  ("Units")  issued  by  the  Select 
Ten  Portfolios  (as  defined  below)  of  the 
Equity  Investor  Fund,  Defined  Asset 
Funds  (the  "Trust")  and  held  by 
Annuity  Account  A  and  New  York 
Annuity  Account  A  (each  an 
"Account";  collectively,  the 
"Accoimts"),  to  support,  as  applicable, 
certain  variable  annuity  contracts 
(collectively,  the  "Contracts")  issued  by 
Merrill  Lynch  Life  or  ML  of  New  York 
(collectively,  the  "Companies"). 
Applicants  also  request  an  order 
pursuant  to  section  1 7(b)  of  the  Act 
exempting  them  from  section  17(a)  of 
the  1940  Act  to  the  extent  necessary  to 
permit  the  substitution  of  Units  of  the 
1999  ML  Select  Ten  V.I.  Trust  (the 
"1999  Portfolio")  for  Units  of  the  1998 
ML  Select  Ten  V.I.  Trust  (the  "1998 
Portfolio")  initially  held  by  the 
Accounts  by  redeeming  Units  of  the 
terminating  1998  Portfolio  for  portfolio 
securities  and  cash  ("redemption 
proceeds")  and  using  the  redemption 
proceeds,  after  adjustment  by  the 
distribution  agent  (The  Bank  of  New 
York  or  "BONY")  acting  on  behalf  of  the 
Accounts,  to  purchase  Units  of  the  1999 
Portfolio. 

FILING  DATES:  The  application  was  filed 
on  April  30, 1998.  It  was  amended  and 
restated  on  March  25,  1999  and  April  7, 
1999. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
April  29, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 


of  the  writer's  interest,  the  reason  for  the 
request,  and  issues  contested.  Persons 
who  wish  to  be  notified  of  a  hearing 
may  request  notification  by  writing  the 
SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  AppUcants,  c/o  Edward  W.  Diffin, 
Jr.  Esq.,  Vice  President  and  Senior 
Coimsel,  Merrill  Lynch  Insurance 
Group,  Inc.,  800  Scudders  Mill  Road, 
Plainsboro,  New  Jersey  08536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loma  J.  MacLeod,  Attorney,  at  (202) 
942-0684,  or  Susan  M.  Olson,  Branch 
Chief,  at  (202)  942-0680,  Office  of 
Insurance  Products,  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simunary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.  Washington,  DC  29549 
((202)  942-8090). 

Applicant's  Representations 

1.  Merrill  Lynch  Life,  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Arkansas,  is  the 
depositor  and  sponsor  of  Aimuity 
Account  A.  Aimuity  Account  A  is 
registered  with  the  Commission  under 
the  Act  as  a  unit  investment  tnist  (File 
No.  811-6459). 

2.  ML  of  New  York,  a  stock  life 
insiu'ance  company  organized  under  the 
laws  of  the  State  of  New  York,  is  the 
depositor  and  sponsor  of  New  Yorit 
Annuity  Accoimt  A.  New  York  Annuity 
Account  A  is  registered  with  the 
Commission  imder  the  Act  as  a  unit 
investment  trust  (File  No.  811-6466). 

3.  The  Trust  is  registered  with  the 
Commission  under  the  1940  Act  as  a 
unit  investment  trust  (File  No.  81 1- 
3044).  The  Trust  consists  of  a  number  of 
portfolios  (each  a  "Portfolio"),  which 
includes  the  1998  Portfolio,  and  will 
include  the  1999  Portfolio  (each,  a 
"Select  Ten  Portfolio";  collectively,  the 
"Select  Ten  Portfolios").  Each  Select 
Ten  Portfolio  is  or  will  be  a  series  of  the 
Trust  created  under  New  York  law  by  a 
Trust  Indenture  between  Merrill  Lynch, 
Pierce,  Fenner  &  Smith  Incorporated 
("MLPF&S"),  the  Sponsor  and 
depositor,  and  BONY  acting  as  the 
Trustee.  Each  Select  Ten  Portfolio  will 
pursue  the  strategy  of  buying 
approximately  equal  amounts  of  the  ten 
highest  dividend  yielding  common 
stocks  of  the  30  stocks  on  the  Dow  Jones 
Industrial  Average  ("DJIA")  as  of  a 
specified  date  each  year  ("Strategy 
Stocks")  and  hold  them  for  about  one 
year  until  the  Select  Ten  Portfolio  is 
terminated. 
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4.  The  estimated  expenses  for  the 

1998  Portfolio  consist  of  a  deferral  sales 
charge  (the  "Transaction  Fee")  ($4.70 
per  1000  Units),  a  Trustee's  fee  ($0.82 
per  1000  Units),  Portfolio  Supervision, 
Bookkeeping,  and  Administrative 
Expenses  ($0,45  per  1000  Units), 
Organizational  Expenses  ($0.46  per 
1000  Units);  and  Other  Operating 
Expenses  ($0.06  per  1000  Units).  The 
Transaction  Fee  and  the  fee  for  Portfolio 
Supervision,  Bookkeeping,  and 
Administrative  Expenses  are  paid  to  the 
Sponsor.  The  Transaction  Fee  is  a  sales 
charge  that  compensates  the  Sponsor  for 
creating  and  maintaining  the  Trust,  and 
includes  a  profit  element.  It  is  accrued 
daily  and  collected  by  the  Sponsor. 
MLPF&S,  on  a  deferred  basis  quarterly 
and  any  remainder  at  the  time  Units  are 
redeemed.  The  Transaction  Fee  is  not  a 
liability  of  the  Trust,  but  a  liability  of 
Unit  purchasers.  No  unaccrued 
(contingent)  fee  amoimts  will  be  owed 
if  Units  are  redeemed  before  the  Trust 
terminates.  Applicants  represent  that 
the  fee  for  Portfolio  Supervision, 
Bookkeeping  and  Administrative 
Expenses  is  paid  at  cost,  consistent  with 
Section  26(a)(2)(C)  of  the  1940  Act  and 
Rule  26a-l  thereunder.  Other  expenses 
are  paid  to  independent  third  parties 
and  depend  on  the  amounts  charged  by 
the  third  parties. 

5.  The  estimated  expenses  for  the 

1999  Portfolio  will  be  similar  to  those  of 
the  1998  Portfolio.  The  Transaction  Fee 
for  the  1999  Portfolio  will  be  equal  to 
0.47%  of  the  initial  offer  price  of  the 
1999  Portfolio.  The  fee  for  Portfolio 
Supervision,  Bookkeeping  and 
Administrative  Expenses  will  be  at  cost. 
The  fee  for  Organizational  Expenses,  the 
Trustee's  fee  and  Other  Operating 
Expenses  may  vary  from  those  of  the 
1998  Portfolio  depending  on  the 
amounts  charged  by  independent  third 
parties.  These  fees,  however,  will  be 
without  profit  to  the  sponsor  consistent 
with  Rule  26a-l  under  the  Act. 

6.  Applicants  specifically  represent, 
as  a  basis  for  receiving  the  relief 
requested  in  this  application,  that:  (a) 
the  Transaction  Fee  for  the  1999 
Portfolio,  including  the  nature  and 
purpose  of  the  fee.  the  manner  of  the 
imposition  of  the  fee.  the  amount  of  the 
fee,  and  its  imposition  in  the  proposed 
substitution  described  in  this 
application,  is  covered  by  the  exemptive 
relief  received  in  Inv.  Co.  Act  Rel.  No. 
11494  (Dec.  26,  1980)  (Order)  (the  "1980 
Order"),  Inv.  Co.  Act  Rel.  No.  13848 
(Mar.  27, 1984)  (Order)  (the  "1984 
Order),  and  hiv.  Co.  Act  Rel.  No.  14717 
(Sept.  12, 1985)  (Order)  (the  "1985 
Order");  and  (b)  as  a  result,  the 
Transaction  Fee  for  the  1999  Portfolio  is 
exempted  by  the  1980, 1984,  and  1985 


Orders  from  Sections  2(a)(32),  2(a)(35), 
11(c),  22(c)  and  22(d)  of  the  Act  and 
Rule  22c-l  thereunder,  and  no  relief  is 
being  requested  bom  those  Sections  or 
that  Rule  by  this  application. 

7.  The  Contracts  are  variable  annuity 
contracts  issued  by  Merrill  Lynch  Life 
and  ML  of  New  York.  Premiums  under 
the  Contracts  may  be  allocated  to  one  or 
more  subaccoimts  of  the  Accounts.  The 
Contracts  generally  permit  six  transfers 
per  contract  year  between  subaccoimts 
without  imposition  of  a  transfer  charge. 
Each  Contract  reserves  to  Merrill  Lynch 
Life  or  ML  of  New  York,  as  appropriate, 
the  right,  subject  to  Conmiission 
approval,  to  substitute  Units  of  the  1999 
Portfolio  for  Units  of  the  1998  Portfolio 
held  by  a  subaccount  of  the  relevant 
Account. 

8.  Merrill  Lynch  Life  on  its  own 
behalf  and  on  behalf  of  Annuity 
Account  A,  and  ML  of  New  York  on  its 
own  behalf  and  on  behalf  of  New  York 
Annuity  Account  A,  made  the  1998 
Portfolio  available  as  an  investment 
option  under  the  Contracts  through  a 
subaccoimt  of  each  Account  (each  a 
"Select  Ten  Subaccount").  As  described 
above,  each  Select  Ten  Portfolio  will 
hold  approximately  equal  values  of  the 
ten  stocks  in  the  DJIA  having  the  highest 
dividend  yield  as  of  a  specified  date 
each  year.  In  light  of  the  fluctuation  in 
dividend  rates  and  share  prices  of  stocks 
generally,  all  of  the  Strategy  Stocks  are 
unlikely  to  be  the  same  from  1998  to 
1999.  Consequently,  Applicants 
anticipate  that  a  niunber  of  the  portfolio 
securities  held  by  the  Select  Ten 
Portfolios  will  change  each  year.  The 
organizational  structure  of  the  Portfolios 
dictates  that  a  new  Select  Ten  Portfolio 
be  created  that  will  invest  in  the 
Strategy  Stocks  for  that  year.  Each  Select 
Ten  Portfolio  terminates  after  one  year, 
on  a  contemplated  date.  As  a  result,  a 
substitution  must  occur  in  order  for  the 
Select  Ten  Subaccount  to  remain 
continuously  invested  in  a  Select  Ten 
Portfolio. 

9.  The  1998  Portfolio  will  terminate 
on  April  30, 1999,  and  holders  of  units 
of  that  Portfolio  will  receive  Units  of  the 
1999  Portfolio,  which  will  acquire 
approximately  equal  values  of  the  ten 
stocks  in  the  DJIA  having  the  highest 
dividend  yields  as  of  a  specified  date 
prior  to  April  30, 1999,  and  will  hold 
those  stocks  for  approximately  one  year. 
As  holders  of  Units  of  the  1998 
Portfolio,  the  Accounts  will,  absent 
unusual  circiunstances  and  subject  to 
obtaining  the  relief  requested  in  the 
application,  receive  imits  of  the  1999 
Portfolio  on  behalf  of  owners  of  the 
Contracts  ("Owners")  on  April  30, 1999. 
The  purpose  of  this  substitution  is  to 
provide  Owners  with  a  Select  Ten 


Subaccount  that  utilizes  the  described 
investment  strategy  on  a  continuous 
basis  under  the  Contracts. 

10.  Applicants  represent  that  by 
prominent  disclosure  within  the 
prospectuses  for  the  Contracts  and  the 
Accounts,  they  have  notified  all  Owners 
and  prospective  Owners  of  a  Contract  in 
advance  of  the  intention  of  Merrill 
Lynch  Life  and  ML  of  New  York  to 
substitute  Units  of  the  1999  Portfolio  for 
Units  of  the  1998  Portfolio.  The 
prospectuses  advised  Owners  and 
prospective  Owners  that  the  1998 
Portfolio  will  be  replaced  by  the  1999 
Portfolio  on  a  specified  date  (the 
"Rollover  Date"),  subject  to  obtaining 
the  relief  requested  in  the  application. 
The  prospectuses  inform  Owners  and 
prospective  Owners  that  they  may 
continue  to  allocate  premium  payments 
and  transfer  cash  value  to  the  Select  Ten 
Subaccount  investing  in  the  1998 
Portfolio  after  the  Rollover  Date; 
however,  as  of  the  Rollover  Date,  the 
Select  Ten  Subaccount  will  invest  in  the 
1999  Portfolio  (rather  than  in  the  1998 
Portfolio).  The  prospectuses  further 
inform  Owners  and  prospective  Owners 
that  from  the  Rollover  Date  to  thirty 
days  after  the  Rollover  Date,  Owners 
will  be  permitted  to  make  one  transfer 
from  the  Select  Ten  Subaccoimt  of  all  of 
the  cash  value  under  a  Contract  invested 
in  the  Select  Ten  Subaccount  to  other 
available  subaccounts  of  the  relevant 
Account,  without  that  transfer  counting 
as  one  of  the  limited  nimiber  of  transfers 
among  subaccoimts  of  an  Account 
permitted  in  a  Contract  year  free  of 
charge.  The  prospectuses  also  explain 
that  neither  Company  will  exercise  any 
right  reserved  by  it  under  the  Contracts 
to  impose  additional  restrictions  on 
transfers  until  at  least  thirty  days  after 
the  proposed  substitution. 

11.  Applicants  propose  to  substitute 
Units  of  the  1999  Portfolio  for  Units  of 
the  1998  Portfolio  initially  held  by  the 
Select  Ten  Subaccounts  by  redeeming 
Units  of  the  terminating  1998  Portfolio 
and  using  the  redemption  proceeds  to 
purchase  Units  of  the  1999  Portfolio. 

12.  The  proposed  substitution  will  be 
accomplished  by  the  in-kind 
redemption  of  Units  of  the  terminating 
1998  Portfolio.  The  Trust's  distribution 
agent,  acting  on  behalf  of  the  relevant 
Account,  will  adjust  the  in-kind 
proceeds  (Strategy  Stocks  and  cash)  so 
that  their  overall  composition  matches 
the  investment  profile — the  Strategy 
Stocks— of  the  1 999  Portfolio.  The 
distribution  agent  contributes  the 
adjusted  proceeds  to  the  1999  Portfolio. 
Following  this  contribution,  the  trustee 
of  the  1999  Portfolio  will  issue  the 
appropriate  number  of  units  in  the  1999 
Portfolio  to  the  relevant  Account.  The 
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adjustment  of  the  redemption  proceeds 
involves  brokerage  expenses  that  will  be 
reflected  in  the  amount  contributed  to 
the  1999  Portfolio  and,  thus,  will  be 
borne  by  Owners  remaining  in  the 
Select  Ten  Subaccount  through  the 
rollover.  Applicants  state  that  these 
brokerage  expenses  are  customary 
expenses  and  are  analogous  to  brokerage 
expenses  incurred  by  management 
investment  companies  which  sell  and 
buy  portfolio  securities  throughout  the 
cotu^e  of  any  given  year. 

.  13.  As  soon  as  reasonably  practicable 
following  the  proposed  substitution  (but 
in  any  dvent,  within  five  days  after 
April  30, 1999),  any  Owners  affected  by 
the  substitution  will  receive  an  updated 
prospectus  for  the  Contracts 
accompanied  by  a  prospectus  for  the 
1999  Portfolio.  In  addition,  Applicants 
undertake  to  accompany  the  updated 
prospectuses  with  a  letter  to  affected 
Owners  that  highlights  the  substitution 
and  the  investment  by  the  Select  Ten 
Sub- Account  in  the  1999  Portfolio.  The 
prospectus  for  the  1999  Portfolio  will 
specify  the  Strategy  Stocks  of  the  1999 
Portfolio.  The  updated  prospectus  for 
the  Contracts  will  reflect  information 
about  the  1999  Portfolio  and  will  inform 
Owners  that  they  may  make  one  transfer 
of  all  contract  value  under  a  contract 
invested  in  a  select  Ten  Subaccount  on 
the  date  of  the  prospectus  to  another 
subaccount  within  thirty  days  of  the 
substitution  without  that  transfer 
counting  as  one  of  a  limited  niunber  of 
transfers  permitted  in  a  Contract  year  or 
as  one  of  a  limited  number  of  transfers 
permitted  in  a  Contract  year.free  of 
charge.  The  Prospectus  will  also  state 
that  the  Companies  will  not  exercise 
any  rights  reserved  by  them  under  any 
of  the  Contracts  to  impose  any 
additional  restriction  on  transfers  until 
at  least  thirty  days  after  the  proposed 
substitution. 

14.  Applicants  state  that  the  proposed 
substitution  will  take  place  at  relative 
net  asset  values  and,  except  for  the 
brokerage  expenses  described  above  that 
will  be  inciirred  in  establishing  the  1999 
Portfolio,  with  no  other  change  in  the 
amount  of  any  Owners  contract  value  or 
death  benefit  or  in  the  dollar  value  of 
his  or  her  investment  in  any  subaccount 
investing  the  Select  Ten  Trust,  or  in  any 
.  of  the  Accounts.  No  sales  load 
deduction,  other  than  the  Transaction 
Fee,  will  be  made  beyond  those  already 
provided  for  in  the  Contracts.  Owners 
will  not  incur  addition  fees  or  charges 
as  a  result  of  the  proposed  substitution 
nor  will  their  rights,  or  the  obligations 
of  Merrill  Lynch  Life  or  ML  of  New 
York,  as  applicable,  under  the  Contracts 
be  altered  in  any  way.  Applicants 
represent  that  all  expenses  incurred  in 


connection  with  the  proposed 
substitution,  including  legal,  accounting 
and  other  fees  and  expenses  (except  for 
the  brokerage  expenses  described 
above),  will  be  paid  by  Merrill  Lynch 
Life  or  ML  of  New  York.  The  proposed 
substitution  will  not  impose  any  tax 
liability  on  Owners,  and  by  itself,  will 
not  cause  the  fees  and  charges  currently 
being  paid  by  existing  Owners  to  be 
greater  after  the  proposed  substitution 
than  before  the  proposed  substitution. 
Units  of  the  1999  Portfolio  will  be 
subject  to  the  Transaction  Fee,  which 
will  be  assessed  at  a  rate  of  0.4%  of  the 
initial  offer  price.  Applicants  also 
represent  that  the  proposed  substitution 
will  not  be  treated  as  a  transfer  for  the 
purpose  of  assessing  transfer  charges  or 
for  determining  the  number  of 
remaining  permissible  transfers  in  a 
Contract  year.  The  Companies  will  not 
exercise  any  right  either  may  have 
under  the  Contracts  to  impose 
additional  restrictions  on  transfers  or 
eliminate  the  transfer  privilege  under 
any  of  the  Contracts  for  a  period  of  at 
least  thirty  days  following  the  proposed 
substitution. 

Applicants'  Legal  Anal]rsi8 

1.  Applicants  request  that  the 
Commission  issue  an  order  pursuant  to 
section  26(b)  of  the  1940  Act  approving 
the  substitution  of  Units  of  the  1999 
Portfolio  for  Units  of  the  terminating 
1998  Portfolio  currently  held  by  the 
Select  Ten  Subaccounts  by  redeeming 
Units  of  the  1998  Portfolio  and  using  the 
redemption  proceeds  to  purchase  Units 
ofthe  1999  Portfolio. 

2.  Section  26(b)  ofthe  1940  Act 
requires  the  depositor  of  a  registered 
tmit  investment  trust  holding  the 
securities  of  a  single  issuer  to  obtain 
Commission  approval  before 
substituting  the  securities  held  by  the 
trust.  Specifically,  section  26(b)  states: 

It  shall  be  unlawful  for  any  depositor  or 
trustee  of  a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such  security 
unless  the  Commission  shall  have  approved 
such  substitution.  The  Commission  shall 
issue  an  order  approving  such  substitution  if 
the  evidence  establishes  that  it  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy  and 
provisions  of  this  title. 

3.  Applicants  assert  that  the  proposed 
substitution  is  substantially  consistent 
with  the  standards  that  the  Commission 
and  its  staff  have  applied  to 
substitutions  that  have  been  approved 
in  the  past  and  are  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  1940  Act. 

4.  Applicants  assert  that  the  1999 
Portfolio  will  be  suitable  and 


appropriate  investment  vehicle  for 
Owners.  The  1999  Portfolio  will  have 
identical  investment  objectives  and 
{>olicies  to  the  1998  Portfolio. 
Furthermore,  Applicants  assert  that  an 
integral  aspect  of  the  long  term 
investment  strategy  of  the  Select  Ten 
Portfolios  is  the  annual  replacement  of 
any  portfolio  securities  that  are  no 
longer  among  the  ten  highest  dividend 
yielding  stocks  in  the  DJIA.  Under  the 
proposed  structure,  this  is  accomplished 
by  the  creation  ofthe  1999  Portfolio  that 
will  hold  (for  a  one  year  period) 
approximately  equal  values  as  of  the 
date  of  deposit  of  ten  highest  dividend   - 
yielding  stocks  in  the  DJIA.  Applicants 
assert  that  the  proposed  substitution  is 
necessary  to  permit  Owners  to  pursue 
the  long-term  investment  strategy  for 
which  the  Select  Ten  Portfolios  are 
designed. 

5.  In  addition.  Applicants  note  that 
the  proposed  substitution  may  be  only 
temporary  in  character  because  Owners 
may  always  exercise  their  own 
judgment  as  to  the  most  appropriate 
investment  vehicle.  Owners  may, 
piu-suant  to  the  terms  of  their  Contracts, 
and  for  30  days  after  the  proposed 
substitution  without  charge,  transfer 
contract  value  to  another  subaccount. 

6.  Applicants  request  that  the 
Commission  issue  an  order  pursuant  to 
Section  17(b)  ofthe  1940  Act  exempting 
them  £rom  the  provisions  of  Section 
17(a)  ofthe  1940  Act  to  the  extent 
necessary  to  permit  the  substitution  of 
Units  ofthe  1999  Portfolio  for  Units  of 
the  1998  Portfolio  initially  held  by  the 
Select  Ten  Subaccounts  by  redeeming 
Units  of  the  terminating  1998  Portfolio 
and  using  the  redemption  proceeds  to 
purchase  Units  ofthe  1999  Portfolio. 

7.  The  Commission  has  previously 
granted  an  exemption  from  Section 
17(a)  ofthe  1940  Act  to  the  Trust 
permitting  terminating  series  of  the 
Trust  to  sell  portfolio  securities  to  new 
series  ofthe  Trust. '  At  the  time  the 
exemption  was  obtained,  the  use  of 
Portfolios  of  the  Trust  as  a  funding 
vehicle  for  insurance  company  separate 
accoimts  was  not  contemplated. 

8.  Section  17(a)(1)  ofthe  1940  Act,  in 
relevant  part,  prohibits  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  person,  acting  as  principal,  from 
knowingly  selling  any  security  or  other 


■  Defined  Asset  Funds-^uity  Income  Fund,  Inv. 
Co.  Act  Rel.  No.  20517  (Aug.  31,  1994)  (Order) 
(granting  relief  under  Sections  6(c)  and  17(b)  ofthe 
1 940  Act  for  the  Trust,  on  behalf  of  its  present  and 
future  series,  to  engage  in  rollover  transactions  such 
as  those  that  would  occur  as  a  result  of  the 
proposed  substitution). 
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property  to  that  company.  Section 
17(a)(2)  of  the  1940  Act  generally 
prohibits  the  persons  described  above, 
acting  as  principals,  from  knowingly 
purchasing  any  security  or  other 
property  from  the  registered  investment 
company. 

9.  Section  2(a)(3)(F)  of  the  1940  Act 
defines  the  term  "affiliated  person  of 
another  person"  as  "if  such  other  person 
is  an  luiincorporated  investment 
company  not  having  a  board  of 
directors,  the  depositor  thereof."  As  the 
Trust  is  an  imincorporated  investment 
company  that  does  not  have  a  board  of 
directors,  the  depositor  thereof, 
MLPF&S,  is  an  affiliated  person  of  the 
Trust. 

10.  Pursuant  to  Section  2(a)(3)(C)  of 
the  1940  Act,  "any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with"  another 
person  is  an  "affiliated  person"  of  such 
other  person.  MLPF&S  is  a  wholly 
owned  subsidiary  of  Merrill  Lynch  & 
Co.,  Inc.  As  a  wholly  owned  subsidiary 
of  Merrill  Lynch  &  Co.,  Inc.,  Applicants 
represent  that  MLPF&S  is  "controlled 
by"  Merrill  Lynch  &  Co.,  Inc.  within  the 
meaning  of  Section  2(a)(9)  of  the  1940 
Act. 

11.  Applicants  further  represent  that 
each  Company  is  an  indirect  wholly 
owned  subsic^ary  of  Merrill  Lynch  &  ■ 
Co.,  Inc.,  and  as  such  may  be  deemed 
to  be  controlled  by  Merrill  Lynch  &  Co. , 
Inc.  Consequently,  each  of  the 
Companies  is  an  affiliated  person  of 
MLPF&S,  and,  as  such,  is  an  affiliated 
person  of  an  affiliated  person  of  the 
Trust. 

12.  To  the  extent  that  Strategy  Stocks 
formerly  held  by  the  1998  Portfolio  are 
sold  by  the  Trust's  distribution  agent  to 
the  1999  Portfolio,  Applicants  submit 
that  the  proposed  substitution  could 
entail  the  indirect  purchase  of  Units  of 
the  1999  Portfolio  with  portfolio 
securities  of  the  1998  Portfolio,  and  the 
indirect  sale  of  Units  of  the  1998 
Portfolio  for  portfolios  securities  of  the 
1999  Portfolio  by  the  Companies,  acting 
as  principal,  from  and  to  the  Trust,  and 
therefore  would  be  in  contravention  of 
Section  17(a). 

13.  Section  17(b)  of  the  1940  Act 
provides  that  the  Commission  may, 
upon  application,  grant  an  order 
exempting  any  transaction  from  the 
prohibitions  of  Section  17(a)  if  the 
evidence  establishes  that: 

(1)  The  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid  or 
received,  are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned: 

(2)  The  proposed  transaction  is  consistent 
with  the  policy  of  each  registered  investment 
company  concerned,  as  recited  in  its 


registration  statement  and  reports  filed  under 
the  1940  Act;  and 

(3)  The  proposed  transaction  is  consistent 
with  the  general  purposes  of  the  1940  Act. 

14.  Applicants  assert  that  the  terms  of 
the  proposed  substitution,  including  the 
consideration  to  be  paid  and  received 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  Applicants  also 
assert  that  the  proposed  substitution  is 
consistent  with  the  policies  of  the  Trust 
and  of  the  affected  Portfolios,  as  recited 
in  the  current  registration  statements 
and  reports  filed  by  each  under  the  1940 
Act.  Finally,  Applicants  assert  that  the 
proposed  substitution  is  consistent  with 
the  general  purposes  of  the  1940  Act. 

15.  Rule  17a-7  imder  the  1940  Act 
exempts  from  the  prohibitions  of 
Section  17(a),  subject  to  certain 
enumerated  conditions,  a  purchase  or 
sale  transaction  between  a  registered 
investment  company  or  a  separate  series 
of  a  registered  investment  company  and 
a  person  which  is  an  affiliated  person  of 
such  registered  investment  company  (or 
affiliated  person  of  such  person)  solely 
by  reason  of  having  a  common 
investment  adviser  or  investment 
advisers  which  are  affiliated  persons  of 
each  other,  common  directors,  and/or 
common  officers.  Applicants  assert  that 
although  they  cannot  rely  on  Rule 
17a-7,  they  will  comply  with  the 
substance  of  the  rule. 

Conclusion 

Applicants  submit  that,  for  the 
reasons  summarized  above,  the  request 
relief  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  99-9316  Filed  4-13-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMrSSiON 

[Rei.  No.  IC-23775;  File  No.  812-10798] 

The  Pnidential  Insurance  Company  of 
America,  et  al.;  Notice  of  Application 

April  7,  1999. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  Section  1 1  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act"  or  "Act")  permitting  certain 


exchange  offers  between  certain  unit 
investment  trusts  and  certain  open-end 
management  investment  companies. 

APPUCANTS:  The  Prudential  Insurance 
Company  of  America  ("Prudential"), 
The  Prudential  Individual  Variable 
Contract  Account  (the  "VIP 
Nonqualified  Accoimt"),  The  Prudential 
Qualified  Individual  Variable  Contract 
Account  (the  "VIP  Qualified  Account"), 
Global  Utility  Fimd,  Inc.,  Nicholas- 
Applegate  Fund,  Inc.,  Prudential 
Balanced  Fimd,  Prudential  Developing 
Market  Fund,  Prudential  Diversified 
Bond  Fimd,  Inc.,  Prudential  Emerging 
Growth  Fund,  Inc.,  Prudential  Equity 
Fund,  Inc.,  Prudential  Equity  Income 
Fund,  Inc.,  Prudential  Europe  Growth 
Fund,  Inc.,  Prudential  Global  Genesis 
Fund,  Inc.,  Prudential  Global  Limited 
Matiuity  Fund,  Inc.,  Prudential 
Government  Income  Fund,  Inc., 
Prudentill  Government  Securities  Trust, 
Prudential  High  Yield  Fund,  Inc., 
Prudential  High  Yield  Total  Return 
Fund,  Inc.,  Prudential  Index  Series 
Fund,  Prudential  Intermediate  Global 
Income  Fund,  Inc.,  Prudential 
International  Bond  Fund,  Inc., 
Pnidential  Mid-Cap  Value  Fimd, 
Prudential  MoneyMart  Assets,  Inc., 
Prudential  Natural  Resources  Fund, 
Inc.,  Prudential  Pacific  Growth  Fund, 
Inc.,  Prudential  Real  Estate  Securities 
Fund,  Prudential  Small-Cap  Quantum 
Fund,  Inc.,  Prudential  Small  Company 
Value  Fund,  Inc.,  Prudential  Structured 
Maturity  Fund,  Inc.,  Prudential  20/20 
Focus  Fund,  Prudential  Utility  Fund, 
Inc.,  Prudential  World  Fund,  Inc.,  The 
Global  Total  Return  Fund,  Inc.,  The 
Prudential  Investment  Portfolios,  Inc., 
Pruco  Securities  Corporation  ("Pruco"), 
the  Prudential  Investment  Management 
Services  LLC  ("PIMS"). 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  exchanges  bom 
individual  variable  annuity  contracts  of 
the  VIP  Nonqualified  Accoimt  and  the 
VIP  Qualified  Account  (collectively,  the 
"VIP  Accounts")  and  similar  current 
and  future  variable  annuity  accounts  of 
Prudential  or  an  affiliated  insurance 
company  to  certain  open-end 
management  investment  companies. 
FILING  DATE:  The  application  was  filed 
on  September  24, 1997  and  amended  on 
March  22,  1999. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
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p.m.  on  April  29, 1999,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW  Washington,  DC  20549- 
0609.  Applicants,  c/o  Christopher  E. 
Palmer,  Shea  &  Gardner,  1800 
Massachusetts  Ave.,  NW,  Washington, 
DC  20036. 

FOR  MORE  INFORMATION  CONTACT:  Joyce 
Merrick  Pickholz,  Senior  Counsel,  or 
Kevin  M.  KirchofiF,  Branch  Chief,  Office 
of  Insurance  Products,  Division  of 
Divestment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549  (202) 942-8090. 

Applicants'  Representations 

1.  Prudential  is  a  mutual  life 
insurance  company  organized  under  the 
laws  of  New  Jersey.  Prudential  issues 
the  individual  Variable  hivestment  Plan 
variable  annuity  contracts  (the  "VIP 
contracts"). 

2.  The  VTP  Nonqualified  Account  and 
the  VIP  Qualified  Accoimt  (collectively, 
the  "VIP  Accounts")  are  separate 
accoimts  of  Prudential  holding  assets 
relating  to  the  VIP  contracts.  They  are 
registered  as  imit  investment  trusts 
imder  the  1940  Act.  Both  VIP  Accounts 
currently  have  thirteen  separate 
subaccounts,  each  of  which  invests  in  a 
single  corresponding  portfolio  of  The 
Prudential  Series  Fimd,  Inc.  (the  "Series 
Fund"),  an  open-end  management 
investment  company.  Shares  of  the 
Series  Fund  are  currently  sold 
exclusively  to  separate  accoimts  of 
Prudential  and  certain  other  affiliated 
insurance  companies  to  fund  benefits 
under  variable  annuity  and  variable  life 
contracts.  The  Series  Fimd  may  in  the 
future  sell  its  shares  to  unaffiliated 
insurance  companies  and  qualified 
plans. 

3.  The  following  Applicants  or  series 
of  an  Applicant  are  each  individually 
referred  to  as  a  "Prudential  Fund"  and 
collectively  referred  to  as  the 
"Prudential  Funds":  Global  Utility 
Fund,  Inc.;  Nicholas-Applegate  Growth 
Equity  Fimd  of  the  Nicholas-Applegate 
Fund,  Inc.;  Prudential  Balanced  Fund; 
Prudential  Developing  Markets  Equity 


Fund  and  Prudential  Latin  America 
Equity  Fund  of  the  Prudential 
Developing  Market  Fund;  Prudential 
Diversified  Bond  Fund,  Inc.;  Prudential 
Emerging  Growth  Fund,  Inc.;  Prudential 
Equity  Fund,  Inc.;  Equity  Income  Fund, 
Inc.;  Prudential  Europe  Growth  Fund 
Inc.;  Prudential  Global  Genesis  Fund, 
Inc.;  Limited  Maturity  Fund  of  the 
Prudential  Global  Limited  Maturity 
Fund,  Inc.;  Prudential  Government 
Income  Fund,  Inc.;  Money  Market 
Series,  U.S.  Treasury  Money  Market 
Series  and  Short-Intermediate  Term 
Series  of  the  Prudential  Government 
Securities  Trust;  PrudentiEil  High  Yield 
Fund,  Inc.;  Prudential  High  Yield  Total 
Return  Fund,  Inc.;  Prudential  Stock 
Index  Fund  of  the  Prudential  Index 
Series  Fund;  Prudential  Intermediate 
Global  Income  Fund,  Inc.;  Prudential 
International  Bond  Fund,  Inc.; 
Prudential  Mid-Cap  Value  Fund; 
Prudential  MoneyMart  Assets,  Inc.; 
Prudential  Natural  Resources  Fund, 
Inc.;  Prudential  Pacific  Growrth  Fund, 
Inc,;  Prudential  Real  Estate  Securities 
Fund;  Prudential  Small-Cap  Quantum 
Fimd,  Inc.;  Prudential  Small  Company 
Value  Fund,  Inc.;  Income  Portfolio  of 
the  Prudential  Structured  Maturity 
Fund,  Inc.;  Prudential  20/20  Focus 
Fund;  Prudential  Utility  Fund,  Inc.; 
Global  Series  and  International  Stock 
Series  of  the  Prudential  World  Fund, 
Inc.;  The  Global  Total  Return  Fund,  Inc.; 
and  Prudential  Active  Balanced  Fund, 
Prudential  Jennison  Grov»rth  Fund  and 
Prudential  Growrth  &  Income  Fund  of 
The  Prudential  Investment  Portfolios, 
Inc. 

4.  With  the  exception  of  three  money 
market  funds  discussed  below,  each 
Prudential  Fund  offers  four  classes  of 
shares,  two  of  which  are  relevant  here. 
Class  A  shares  are  offered  with:  (i)  up 
to  a  5%  front-end  sales  charge  and  (ii) 
a  fee  pursuant  to  Rule  I2l>-1  under  the 
Act  ("Rule  12b-l  fee")  of  up  to  0.30%. 
Class  C  shares  are  offered  with:  (i)  a 
contingent  deferred  sedes  charge  of  1% 
on  redemptions  made  within  one  year  of 
purchase  and  (ii)  a  Rule  12b-l  fee  of 
1%.  The  three  money  market  funds  (the 
Money  Market  Series  of  the  Prudential 
Government  Securities  Trust,  the  U.S. 
Treasury  Money  Market  Series  of  the 
Prudential  Government  Securities  Trust, 
and  Prudential  MoneyMart  Assets,  Inc.) 
have  only  two  classes  of  shares — A 
shares  and  Z  shares.  Each  Prudential 
Fund  currently  pays  an  investment 
advisory  fee  and  certain  other  expenses. 

5.  Pruco  is  an  indirect,  wholly-owned 
subsidiary  of  Prudential  and  is  a 
registered  broker-dealer  under  the 
Securities  Exchange  Act  of  1934  (the 
"1934  Act").  Pruco  distributes  the  VIP 
contracts. 


6.  PIMS  is  a  direct,  wholly-owmed 
subsidiary  of  Prudential  and  is  a 
registered  broker-dealer  under  the  1934 
Act.  It  distributes  the  shares  of  each 
class  of  the  Prudential  Funds. 

7.  Prudential  offers  the  VIP  contracts 
through  the  VIP  Qualified  Account  for 
use  in  connection  with  retirement 
arrangements  that  qualify  for  federal  tax 
benefits  under  sections  401,  403(b),  408, 
or  457  of  the  Internal  Revenue  Code  of 
1986,  as  amended  (the  "Code"). 
Prudential  offers  nonqualified  VIP 
contracts  through  the  VIP  Nonqualified 
Account.  A  contract  ovvmer  may  choose 
to  have  purchase  payments  invested  in 
any  of  the  respective  Account's 
subaccounts.  Subject  to  certain 
limitations,  contract  owners  may 
transfer  subaccount  units  at  net  asset 
value  among  the  various  subaccounts. 

8.  Applicants  request  an  order  to 
allow  VIP  contract  ov^rners  to  exchange 
any  or  all  of  their  subaccount  units  for 
shares  of  a  Prudential  Fund  under  one 
of  the  two  following  exchange  offers. 
Exchange  offer  "A"  would  be  available 
only  for  exchanges  of  aggregate 
subaccount  units  worth  $1,000,000  or 
more.  Contract  owners  would  exchange 
subaccount  units  for  Prudential  Fund 
Class  A  shares,  and  any  front-end  sales 
charge  customarily  assessed  on 
purchases  of  Class  A  shares  would  be 
waived.  Any  such  exchange  would  be 
effected  at  the  relative  net  asset  values 
of  the  securities  exchanged,  and  would 
be  priced  in  accordance  with  Rule  22c- 
1  under  the  1940  Act.  No  sales  load, 
administrative  fee,  redemption  fee,  or 
other  transaction  charge  would  be 
imposed  at  the  time  of  the  exchange, 
and  Prudential  would  waive:  (1)  any 
recapture  of  any  bonus  amount 
exchanged;  and  (2)  any  annual 
maintenance  charge  that  would 
otherwise  be  deducted  upon  withdrawal 
of  the  full  value  of  the  contract. 
Exchange  offer  "C"  would  be  available 
only  for  exchanges  of  aggregate 
subaccount  units  worth  less  than 
$1,000,000.  Contract  owners  would 
exchange  subaccount  units  for 
Prudential  Fund  Class  C  shares.  Any 
such  exchange  would  be  effected  at  the 
relative  net  asset  values  of  the  securities 
exchanged  and  would  be  priced  in 
accordance  with  Rule  22c-l  under  the 
Act.  No  sales  load,  administrative  fee, 
redemption  fee,  or  other  transaction 
charge  would  be  imposed  at  the  time  of 
the  exchange,  and  Prudential  would 
waive;  (1)  any  recapture  of  any  bonus 
amount  exchanged;  and  (2)  any  annual 
maintenance  charge  that  would 
otherwise  be  deducted  upon  withdrawal 
of  the  full  value  of  the  contract. 
Moreover,  any  contingent  deferred  sales 
charge  that  might  otherwise  be 
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applicable  to  the  Class  C  shares  when 
subsequently  sold  would  be  waived. 

9.  With  respect  to  both  exchange 
offers,  Prudential  would  limit  the  offer 
to  exchanges  in  which  the  following  two 
criteria  were  met.  First,  the  exchange 
must  involve  a  group  plan.  Second,  the 
plan  sponsor  must  agree  that,  if  it 
terminates  its  recordkeeping 
arrangement  with  Prudential  or  the 
affiliate  when  the  VIP  contract 
surrender  charge  or  bonus  amount 
recaptine  provision  would  have  been 
applicable  had  the  exchange  not 
occurred  (or,  for  those  plans  that  do  not 
use  Prudential  or  an  affiliate  for 
recordkeeping,  if  the  plan  withdraws  a 
set  portion  of  its  investment  in  the 
Prudential  Funds  during  that  time 
period),  the  plan  sponsor  will  pay 
Prudential  a  negotiated  amount 
designed  to  approximate  the  VIP 
surrender  charge  and/or  recapture  of 
bonus  amount  that  would  have  been 
applicable.  The  plan  sponsor  must  agree 
that  any  such  pa3anent  would  not  be 
assessed  directly  or  indirectly  against 
plan  participants.  Applicants  represent 
that  the  purpose  of  this  second 
requirement  is  to  prevent  plan  sponsors 
from  using  the  exchange  offer  simply  to 
avoid  sales  charges  that  would  be 
applicable  if  the  plan  sponsor 
surrendered  the  VIP  contract  for  its  cash 
surrender  value  and  ended  its  business 
relationship  with  Prudential. 

10.  Prudential  would,  in  its  sole 
discretion,  determine  to  whom  an 
exchange  offer  would  be  made,  the  time 
period  which  the  exchange  offer  would 
be  in  effect,  and  when  to  terminate  an 
exchange  offer.  Also,  with  respect  to 
both  offers,  Prudential  may  establish 
fixed  periods  of  time  for  exchanges 
under  a  particular  contract  or  group  of 
contracts  (a  "window")  of  at  least  60 
days  in  length.  Any  pre-sect  window 
would  be  at  least  60  days  in  length,  and 
no  open-ended  exchange  offer  would  be 
terminated  or  its  terms  amended 
materially  without  prominent  notice  to 
any  contract  owners  subject  to  that  offer 
of  the  impending  termination  or 
amendment  at  least  60  days  prior  to  the 
date  of  termination  or  the  effective  date 
of  the  amendment;  provided,  however, 
that  no  such  notice  would  be  reqviired 
if,  under  extraordinary  circumstances, 
either:  (a)  there  were  a  suspension  in 
redemption  of  the  exchange  security 
imder  section  22(e)  of  the  1940  Act  or 
rules  thereunder;  or  (b)  the  offering 
company  were  temporarily  to  delay  or 
crease  the  sale  of  the  security  because  it 
was  unable  to  invest  amounts  effectively 
in  accordance  with  applicable 
investment  objectives,  policies  and 
restrictions. 


11.  Applicants  respensent  that  at  the 
commencement  of  the  exchange  offers, 
and  as  long  as  the  offers  remain  in 
effect,  the  prospectus  of  each  VIP 
Accoimt  will:  (1)  Describe  the  terms  of 
each  offer;  (2)  disclose  that  no 
redemption  or  administrative  fee  would 
be  imposed  in  connection  with  the 
exchange  program;  (3)  disclose  that  each 
exchange  offer  is  subject  to  termination 
and  its  terms  are  subject  to  change;  and 
(4)  describe  the  tax  implications  of  the 
exchanges  including,  if  appropriate,  a 
description  of  any  adverse  tax 
consequences  of  an  exchange. 
Applicants  anticipate  that  the  exchange 
offers  would  be  extended  only  to 
persons  that  have  been  provided  a  copy 
of  the  current  VIP  Qualified  Account  or 
VIP  Nonqualified  Accoimt  prospectus. 
As  long  as  that  were  the  case  and  the 
disclosxu-e  about  the  exchange  offers 
were  in  the  respective  prospects,  no 
additional  disclosure  about  the 
exchange  offers  would  be  included  in 
the  prospectuses  for  the  Prudential 
Funds,  because  the  Prudential  Funds 
are  offered  to  a  significant  niunber  of 
persons  who  would  not  be  given  the 
exchanges  offers.  Applicants  represent 
that  if  the  exchange  offers  are  extended 
to  persons  that  have  not  been  provided 
copies  of  a  current  VIP  Accoxmt 
prospectus,  the  prospectus(es)  for  the 
relevant  Prudential  Fund(s)  will  also;  (1) 
describe  the  terms  of  each  offer;  (2) 
disclose  that  no  redemption  or 
administrative  fee  would  be  imposed  in 
connection  with  the  exchange  program; 
(3)  disclose  that  each  exchange  offer  is 
subject  to  termination  and  its  terms  are 
subject  to  change;  and  (4)  describe  the 
tax  implications  of  the  exchanges 
including,  if  appropriate,  a  description 
of  any  adverse  tax  consequences  of  an 
exchange. 

12.  With  respect  to  the  exchange 
security.  Applicants  request  that  the 
Commission  order  extend  to  all  other 
current  and  future  variable  annuity 
contracts  issued  by  Prudential  or  an 
affiliated  insinance  company,  to  the 
separate  accoimts  relating  to  any  such 
contracts,  and  to  underwriters 
distributing  the  contracts  ("Futxue 
Contracts"). 

Applicants'  Legal  Analysis 

1.  Section  11(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  shall  be 
unlawful  for  any  registered  open-end 
company  or  any  principal  undenvriter 
for  such  a  company  to  make  or  cause  to 
be  made  an  offer  to  the  holder  of  a 
security  of  such  company,  or  of  any 
other  open-end  investment  company,  to 
exchange  that  security  for  a  security  in 
the  same  or  another  such  company  on 
any  basis  other  than  the  relative  net 


asset  values  of  the  respective  securities 
to  be  exchanged,  unless  the  terms  of  the 
offer  have  first  been  submitted  to  and 
approved  by  the  Commission.  Section 
11(c)  of  the  Act  provides  that, 
irrespective  of  the  basis  of  exchange, 
Commission  approval  is  required  for 
any  offer  of  exchange  of  any  security  of 
a  registered  imit  investment  trust  for  the 
securities  of  any  other  investment 
company.  Accordingly,  although 
Applicants  believe  that  the  proposed 
exchanges  are  at  relative  net  asset  value, 
Commission  approval  is  required  for  the 
proposed  exchanges  because  of  the 
involvement  of  the  VIP  Accounts,  each 
of  which  is  a  registered  imit  investment 
trust.  Applicants  state  that  they  caimot 
rely  on  existing  exemptive  rules  because 
neither  Rvile  lla-2  nor  Rule  lla-3 
permits  exchanges  between  a  imit 
investment  trust  separate  account  and 
an  open-end  investment  company  that 
is  not  a  separate  account. 

2.  The  legislative  history  of  Section  11 
indicates  that  its  purpose  is  to  provide 
the  Commission  with  an  opportunity  to 
review  the  terms  of  certain  offers  of 
exchange  to  ensure  that  a  proposed  offer 
is  not  being  made  "solely  for  the 
purpose  of  exacting  additional  selling 
charges."  H.  Rep.  No.  2639,  76th  Cong.. 
2d  Sess.  8  (1940).  One  of  the  practices 
Congress  sought  to  prevent  through 
Section  11  was  the  practice  of  inducing 
investors  to  switch  securities  so  that  the 
promoter  could  charge  investors  another 
sales  load.  Applicants  assert  that  the 
proposed  exchange  offers  involve  no 
possibility  of  such  abuse  because  the 
acquired  shares  would  be  subject  to 
neither  a  fi'ont-end  nor  deferred  sales 
charge.  With  respect  to  Exchange  offer 
"A,"  the  acquired  Class  A  shares  would 
have  no  deferred  sales  charge  and  any 
front-end  sales  charge  would  be  waived. 
Similarly,  with  respect  to  Exchange 
offer  "C,"  the  acquired  Class  C  shares 
have  no  front-end  sales  charge  and  the 
deferred  sales  charge  would  be  waived. 

3.  Applicants  assert  that  the 
Commission,  in  adopting  Rule  lla-3, 
did  not  prohibit  or  restrict  exchange 
offers  where  the  acquired  mutual  fund 
shares  involve  a  fee  under  Rule  12b-l. 
They  further  assert  that  the  Commission 
recognized  the  possibility  that  the 
acquired  security  might  have  a  12b-l 
fee,  by  considering  that  as  a  factor  in 
calculating  the  holding  period  for 
deferred  sales  charges  in  Rule  11a- 
3(b)(5)(i). 

4.  Applicants  submit  that  providing 
class  relief  with  respect  to  the 
exchanged  security  is  appropriate.  All 
exchanges  that  would  be  permitted 
under  the  order  would  be  on  the  same 
terms  as  the  exchanges  between  the  VIP 
Accounts  and  the  Prudential  Funds, 
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including  waiving  any  front-end  sales 
charge  or  contingent  deferred  sales 
charge  on  the  exchanged  security  and 
the  acquired  security.  Therefore,  there 
would  be  no  possibility  of  the  switching 
abuses  Congress  sought  to  prevent 
through  Section  11.  Without  class  relief, 
before  Prudential  annuity  contract 
owners  could  be  given  additional 
exchange  options.  Applicants  would 
have  to  apply  for  and  obtain  additional 
exemptive  orders.  Applicants  believe 
that  these  additional  appUcations  would 
present  no  new  issues  under  the  1940 
Act  not  already  addressed  in  their 
application. 

5.  Applicants  submit  that  the 
proposed  offers  of  exchange  meet  all  the 
objectives  of  Section  11,  and  would 
provide  a  benefit  to  contract  owners  by 
providing  new  investment  options,  and 
an  attractive  way  to  exchange  existing 
interests  in  variable  contracts  for 
interests  in  open-end  management 
investment  companies. 

Conclusion 

For  the  reasons  siunmarized  above. 
Applicants  request  that  the  Commission 
issue  an  order  imder  sections  11(a)  and 
11(c)  of  the  Act  approving  the  exchange 
offers  described  in  the  application. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  99-9243  Filed  4-13-99;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

action:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Conmients  should  be  submitted 
on  or  before  Jime  14, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  B.  Rich,  Management  Analyst, 
Small  Business  Administration,  409  3rd 
Street,  SW,  Suite  5000,  Washington,  DC 
20416.  Phone  Number:  202-205-6629. 
SUPPLEMENTARY  INFORMATION: 

Title:  "Prime  Contracts  Program 
Quarterly  Report,  Part  A  Traditional 
PCR  and  Part  B  Breakout  PCR." 

Form  No's:  843A  &  843B. 

Description  of  Respondents: 
Procurement  Center  Representatives. 


Annua/  Responses:  4. 

Annual  Burden:  1,340. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Susan  Monge,  Program  Analyst,  Office 
of  Government  Contracting,  Small 
Business  Administration,  409  3rd  Street 
SW,  Suite  8800,  Washington,  DC  20416. 
Phone  No:  202-205-7316. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
fimction  of  the  agency,  accinacy  of 
biu-den  estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 

Title:  "Small  Business  Development 
Centers  Project.  Officer's  Checklist." 

Form  No:  59. 

Description  of  Respondents:  Small 
Business  Development  Centers. 

Annual  Responses:  456. 

Annual  Burden:  456. 

Comments:  Send  all  conmients 
regarding  this  information  collection  to 
Terry  Nelson,  Business  Development 
Specialist,  Office  of  Small  Business 
Development,  Small  Business 
Administration,  409  3rd  Street  SW, 
Suite  8800,  Washington,  DC  20416. 
Phone  No:  202-205-7304. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  accuracy  of 
burden  estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 

Title:  "U.S.  Small  Business 
Administration's  Application  Survey." 

Fonn  No's:  1843. 

Description  of  Respondents: 
Individuals  seeking  employment. 

Annual  Responses:  7,500. 

Annual  Burden:  1,275. 

Comments:  Send  all  conmients 
regarding  this  information  collection  to 
Carol  Cordova,  Employment  Specialist, 
Office  of  Human  Resources,  Small 
Business  Administration,  409  3rd  Street 
SW,  Suite  4200,  Washington,  DC  20416. 
Phone  No:  202-205-6162. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  accuracy  of 
burden  estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 

Title:  "SBA  Guaranty  Lender's 
Customer  Satisfaction  Survey." 

Fonn  No's:  1984. 

Description  of  Respondents:  Guaranty 
Lenders. 

Annual  Responses:  1. 

Annual  Burden:  2,779. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 


George  Price,  Director  Marketing 
Research,  Office  of  Communications  & 
Public  Liaison,  Small  Business 
Administration,  409  3rd  Street  SW, 
Suite  7450,  Washington,  DC  20416. 
Phone  No:  202-205-7124. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  accuracy  of 
burden  estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 

Title:  "Office  of  Women's  Business 
Ownership  Year-End  Follow-up 
Survey." 

Form  No's:  1976. 

Description  of  Respondents:  Women- 
owned  Businesses. 

Annual  Responses:  6,850. 

Annual  Burden:  770. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Tonya  Smith,  Program  Specialist,  Office 
of  Woman  Business  Ownership,  Small 
Business  Administration,  409  3rd  Street 
SW,  Suite  4400,  Washington,  DC  20416. 
Phone  No:  202-205-6676. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  accuracy  of 
burden  estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 
Jacqueline  K.  White, 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  99-9264  Filed  4-13-99;  8:45  am) 

BNJJNG  CODE  a02S-01-« 


SMALL  BUSINESS  ADMINISTRATION 
[UcwiM  No.  01/71-0372] 

Zero  Stage  Capital  VI,  LP.  Notice 
Seeking  Exemjrtion  Under  Section  312 
of  the  Small  Business  Investment  Act, 
Conflicts  of  Interest 

Notice  is  hereby  given  that  2^ro  Stage 
Capital  VI,  LP.,  101  Main  Street, 
Cambridge,  MA  02142,  a  Federal 
Licensee  under  the  Small  Business 
Investment  Act  of  1958,  as  amended 
("the  Art"),  in  coimection  with  the 
proposed  financing  of  a  small  concern  is 
seeking  an  exemption  imder  section  312 
of  the  Act  and  section  107.730, 
Financings  which  Constitute  Conflicts 
of  Interest  of  the  Small  Business 
Administration  ("SBA")  Rules  and 
Regulations  (13  CFR  107.730  (1998)).  An 
exemption  may  not  be  granted  by  SBA 
imtil  Notices  of  this  transaction  have 
been  published.  Zero  Stage  Capital  VI, 
L.P.,  proposes  to  provide  equity 
financing  to  Kinetix  Pharmaceuticals, 
Inc.,  200  Boston  Avenue,  Suite  4700, 
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Medford.  MA  02155.  The  financing  is 
contemplated  for  funding  growth. 

The  financing  is  brought  within  the 
purview  of  section  107.730(a)(1)  of  the 
Regulations  because  Zero  Stage  Capital 
V,  L.P.,  as  Associate  of  Zero  Stage 
Capital  VI,  L.P.,  owns  greater  than  10 
percent  of  Kinetix  Pharmaceuticals,  Inc. 
and  therefore  Kinetix  Pharmaceuticals, 
Inc.  is  considered  an  Associate  of  Zero 
Stage  Capital  VI,  L.P.  as  defined  in 
Section  107.50  of  the  Regulations. 

Notice  is  hereby  given  that  any 
interested  person  may,  not  later  than 
April  29,  1999,  submit  written 
comments  on  the  proposed  transaction 
to  the  Associate  Administrator  for 
Investment,  U.S.  SmaU  Business 
Administration,  409  Third  Street,  SW, 
Washington,  DC  20416. 

A  copy  of  this  Notice  shall  be 
published,  in  accordance  with  section 
107.830(g),  in  the  Federal  Register  by 
SBA. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11.  Small  Business 
Investment  Companies) 
Dated:  April  14,  1999. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
(FR  Doc.  99-9269  Filed  4-13-99;  8:45  am) 
BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
Interest  Rates 

The  Small  Business  Administration 
publishes  an  interest  rate  called  the 
optional  "peg"  rate  (13  CFR  120.214)  on 
a  quarterly  basis.  This  rate  is  a  weighted 
average  cost  of  money  to  the 
government  for  maturities  similar  to  the 
average  SBA  direct  loan.  This  rate  may 
be  used  as  a  base  rate  for  gUcU'anteed 
fluctuating  interest  rate  SBA  loans.  This 
rate  will  be  5  percent  for  the  April-June 
quarter  of  FY  99. 
Arnold  S.  Rosenthal, 

Acting  Deputy  Associate  Administrator  for 
Financial  Assistance. 
[FR  Doc.  99-9267  Filed  4-13-99;  8:45  am] 
BILUNG  CODE  802S-O1-P 


SMALL  BUSINESS  ADMINISTRATION 

Pioneer  Ventures  Limited  Partnership 
(License  No.  01/01-0337);  Notice  of 
Surrender  of  License 

Notice  is  hereby  given  that  Pioneer 
Ventures  Limited  Partnership,  60  State 
Street,  Boston,  Massachusetts  02109, 
has  surrendered  its  license  to  operate  as 
a  small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act). 


Pioneer  Ventures  Limited  Partnership 
was  licensed  by  the  Small  Business 
Administration  on  November  20,  1986. 
Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  this  date,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies) 
Dated:  April  7. 1999. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
[FR  Doc.  99-9266  Filed  4-13-99;  8:45  am] 
BILUNG  CODE  802S-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Social  Security  Ruling,  SSR  99-1  p. 
THIe  II:  Termination  of  Entitlement 
Based  on  Presumed  Death 

agency:  Social  Security  Administration. 
ACTION:  Notice  of  Social  Security  Ruling. 

summary:  hi  accordance  with  20  CFR 
402.35(b)(1),  the  Commissioner  of  Social 
Security  gives  notice  of  Social  Security 
Ruling,  SSR  99-lp.  This  Ruling 
explains  that  the  Social  Security 
Administration  (SSA)  will  terminate 
entitlement  for  those  beneficiaries 
whose  benefits  have  remained  in 
suspension  for  at  least  7  years  because 
the  beneficiary's  whereabouts  are 
unknown.  Presumption  of  death  is 
widely  accepted  in  State  and  Federal 
courts  and  is  codified  in  SSA's 
regulations.  SSA  uses  this  regulatory 
presumption  to  establish  the  fact  of 
death  for  entitlement  purposes  and  will 
use  it  to  determine  that  entitlement 
ends.  Publication  of  this  Ruling  will 
prevent  benefits  fi-om  remaining  in 
suspension  indefinitely,  thereby 
reducing  the  possibility  of  fraudulent 
payment  of  suspended  benefits  and 
assuring  the  continued  integrity  of 
SSA's  records. 

EFFECTIVE  DATE:  April  14,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  O'Connor,  Office  of  Program 
Benefits,  Social  Seciuity 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401, 
(410)965-7963. 

SUPPLEMENTARY  INFORMATION:  Although 
we  are  not  required  to  do  so  pursuant 
to  5  U.S.C.  552(a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security  Ruling 
in  accordance  with  20  CFR  402.35(b)(1). 

Social  Security  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  old-age. 


survivors,  disability,  supplemental 
secvirity  income,  and  black  limg  benefits 
programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication. 
Federal  court  decisions,  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Coimsel,  and  policy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Rulings  do 
not  have  the  same  force  and  effect  as  the 
statute  or  regulations,  they  are  binding 
on  all  components  of  the  Social  Security 
Administration,  in  accordance  with  20 
CFR  402.35(b)(1),  and  are  to  be  relied 
upon  as  precedents  in  adjudicating 
cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect. 

(Catalog  of  Federal  Domestic  Assistance, 
Programs  96.002  Social  Security — Retirement 
Insurance;  96.003  Social  Security — Special 
Benefits  for  Persons  Aged  72  and  Over; 
96.004  Social  Security — Survivors 
Insurance.) 

Dated:  December  1, 1998. 
Kenneth  S.  Apfel, 
Commissioner  of  Social  Security. 

Policy  Interpretation  Ruling;  Title  11: 
Termination  of  Entitlement  Based  on 
Presumed  Death 

Purpose 

This  Policy  Interpretation  Ruling 
explains  the  Social  Security 
Administration's  (SSA)  planned  use  of 
an  established  policy  for  presuming  a 
person  dead,  after  the  person  has  been 
absent  from  his  or  her  residence  and  has 
not  been  heard  from  for  a  period  of  7 
years,  to  terminate  entitlement  for  such 
individuals.  The  presumption  of  death, 
founded  on  common  law,  is  widely 
accepted  in  State  and  Federal  courts  to 
determine  entitlement  to  property  and  is 
codified  in  our  regulations.  We  use  this 
regulatory  presumption  to  establish  the 
fact  of  death  for  entitlement  purposes, 
and  will  also  use  it  to  determine  that 
entitlement  ends. 

Citations  (Authority) 

Sections  205(a)  and  702(a)  of  the 
Social  Security  Act;  20  CFR,  sections 
404.705  and  404.721. 

Pertinent  History 

Currently,  SSA  suspends  benefits  to 
beneficiaries  reported  missing  when 
notified  by  a  first  party  reporter,  that  is, 
a  relative,  representative  or  another 
beneficiary  on  the  record  who 
establishes  that  he/she  is  an  acceptable 
reporter. 

In  addition,  benefits  can  be 
suspended  if  mail  is  returned  because  it 
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is  undeliverable.  Suspensions  of  this 
type  follow  prescribed  development  to 
locate  the  individual.  In  such  cases, 
SSA  first  makes  a  reasonable  effort  to 
locate  the  beneficiary  and  then  sends  a 
notice  to  the  beneficiary's  last  known 
address  advising  him  or  her  that 
benefits  will  be  stopped  if  he  or  she 
does  not  respond  within  15  days.  If 
these  efforts  fail,  and  there  is  no 
response  from  the  beneficiary,  benefits 
are  suspended. 

In  situations  where  benefits  are 
suspended  for  whereabouts  unknown, 
unless  the  presumption  of  death  after  7 
years  is  used  to  terminate  benefits,  the 
benefits  can  remain  in  suspension 
indefinitely.  Studies  by  the  Office  of  the 
Inspector  General  (OIG)  indicate  that 
suspensions  should  he  resolved  as  a 
deterrent  to  fiaudulent  pa)mient  to  the 
MTTong  individuals.  In  addition,  studies 
by  SSA  show  that  suspensions  for  lack 
of  address  are  usually  resolved  within 
24  months,  and  that  benefits  left  in 
suspense  for  longer  than  24  months, 
because  the  continuing  eligibility  of  the 
beneficiary  cannot  be  determined,  are 
rarely  ever  resolved.  SSA  now  has  the 
capability  to  indicate  the  reason  for 
suspension  on  its  payment  records. 
Where  that  reason  is  whereabouts 
unknown  and  benefits  are  in  continuous 
suspense  for  at  least  7  years,  SSA  will 
assiune  that  the  reason  the  beneficiary 
failed  to  request  pajrment  during  that  7 
year  period  is  death. 

Terminating  entitlement  for  presumed 
death  ensures  that  suspended  payments 
will  not  be  fraudulently  issued  to 
someone  other  than  the  beneficiary. 
That  is  because  erroneous  terminations 
for  death  can  be  reinstated  only  after  a 
face-to-face  interview  with  the 
beneficiary.  However,  payment  of 
suspended  benefits  does  not  involve  the 
same  stringent  development  before 
release  of  payment  and  is  more 
vulnerable  to  fraud.  By  applying  the 
presumption  of  death  policy  to 
terminate  entitlement,  SSA  will  ensure 
that  a  final  resolution  to  suspension 
occurs  for  those  cases  which  otherwise 
would  remain  in  suspension 
indefinitely. 

Following  continuous  suspension  for 
7  years  based  on  whereabouts  unknown, 
entitiement  will  be  terminated  for 
presumed  death.  Absent  evidence  to  the 
contrary,  death  will  be  presumed  to 
have  occurred  on  the  date  of 
disappearance,  the  date  ending  the  7 
year  period,  or  some  other  date 
depending  upon  what  the  evidence 
shows  is  the  most  likely  date  of  death. 

Policy  Interpretation 

SSA  will  presume  that  a  beneficiary 
has  died  and  will  terminate  entitlement 


after  the  individual's  payments  have 
been  suspended  continuously  for  7 
years  or  more  because  the  individual's 
whereabouts  are  imknown.  This  policy 
interpretation  will  apply  to  all 
individuals  whose  entitlement  is  not 
based  on  disability.  The  policies  for 
terminating  entitlement  for  disabled 
beneficiaries  whose  whereabouts  are 
unknown  are  addressed  in  20  CFR 
404.1594.  This  policy  interpretation  on 
presumed  death  termination,  however, 
will  apply  to  those  individuals  who 
have  been  converted  to  retirement 
benefits  following  an  established  period 
of  disability.  If  the  benefits  are 
suspended  for  whereabouts  unknown 
based  on  a  reported  disappearance  by  a 
first  party  reporter,  that  is,  a  relative, 
another  beneficiary  on  the  record,  or  a 
representative  of  the  beneficiary  who  is 
an  acceptable  reporter,  the  date  of 
presimied  death  generally  will  be  the' 
date  of  disappearance,  barring  some 
convincing  evidence  that  establishes  a 
more  likely  date  of  death. 

For  cases  where  suspension  for 
whereabouts  unknown  originated 
through  undeliverable  mail,  and 
benefits  have  remained  in  suspension 
for  a  period  of  7  years  or  more,  the  date 
of  presumed  death  will  be  the  date  SSA 
determined  that  the  individual 
disappeared,  barring  some  evidence  to 
the  contrary. 

Effective  Date:  This  Ruling  is  effective 
upon  publication  in  the  Federal 
Register. 

Cross-References 

Program  Operations  Manual  System, 
sections  ON  02605.055  and  GN 
00304.050. 

[FR  Doc.  99-9226  Filed  4-13-99:  8:45  am] 
BILLING  CODE  4190-29-P 


OFnCE  OF  THE  UNPTED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Public  Comment 
Regarding  Negotiations  on  Marlcet 
Access  and  Other  Issues  in  the  World 
Trade  Organization  (WTO)  and  Under 
the  Free  Trade  Area  of  the  Americas 

agency:  Office  of  the  United  States 
Trade  Representative  (USTR). 
ACTION:  Request  for  comments  and 
notice  of  public  hearings. 

summary:  The  interagency  Trade  Policy 
Staff  Committee  (TPSC)  will  convene 
pilblic  hearings  and  seeks  additional 
public  comment  as  part  of  its  efforts  to 
develop  proposals  and  positions 
concerning  the  agenda  of  the  third 
Ministerial  Conference  of  the  World 
Trade  Organization  (WTO),  including 


articles  that  may  be  the  subject  of 
market  access  negotiations.  A  request 
was  made  in  March  1999  to  the  U.S. 
International  Trade  Commission  (ITC)  to 
consider  various  scenarios  for  the 
modification,  reduction  and  or 
elimination  of  duties  on  all  articles  in 
the  Harmonized  System  Tariff  Schedule 
of  the  United  States  (HTSUS),  in  the 
context  of  WTO  or  FTAA  negotiations. 
This  is  the  second  invitation  by  the 
TPSC  seeking  public  comment  with 
respect  to  the  development  of  the 
agenda,  scope,  content  and  timetables 
for  negotiations  or  further  work  in  the 
WTO,  including  additional 
consultations  with  non-govenunental 
statekholders.  The  AdmLustration  seeks 
views  on  the  broadest  possible  range  of 
issues  for  consideration,  including 
possible  subject  matter  and  approaches 
to  any  new  negotiations  or  future  work 
in  the  WTO.  The  WTO  General  Coimcil 
has  been  instructed  to  prepare 
recommendations  regarding  the  laimch 
of  further  trade  negotiations  and  work  in 
the  WTO,  which  will  be  considered  and 
approved  by  WTO  Members  meeting  at 
their  next  Ministerial  to  be  held  in  the 
United  States  during  the  fourth  quarter 
of  1999.  The  TPSC  request  for  public 
comments  and  convocation  of  public 
hearings  regarding  the  FTAA 
negotiations  will  be  issued  at  a  later 
date. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  public 
comments  and/or  public  hearings 
contact  Gloria  Blue,  Executive 
Secretary,  Trade  Policy  Staff  Committee, 
Office  of  the  United  States  Trade 
Representative  at  (202)  395-3475.  All 
other  questions  concerning  the  WTO 
negotiations  should  be  addressed  to  the 
agency's  Office  of  WTO  and  Multilateral 
Affairs  at  (202)  395-6843;  questions 
concerning  the  FTAA  negotiations 
should  be  addressed  to  the  agency's 
Office  of  Western  Hemisphere  Affairs  at 
(202) 395-6135. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

A.  WTO  Negotiations 

On  May  18-20, 1998.  the  Worid  Trade 
Organization  (WTO)  held  its  second 
ministerial  conference  in  Geneva, 
Switzerland,  along  with  a 
commemoration  of  the  50th  anniversary 
of  the  post-World  War  II  multilateral 
trading  system.  President  Clinton,  and  a 
number  of  heads  of  state  or  government 
addressed  the  gathering,  and  WTO 
Members  accepted  the  U.S.  invitation  to 
host  the  third  ministerial  conference  in 
late  1999.  That  meeting  will  be  held  in 
Seattie  on  November  30-December  3, 
1999. 
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The  general  Ministerial  Declaration, 
agreed  on  May  20,  1998,  instructs  the 
WTO's  General  Council  to  begin 
preparations  for  the  launch  of 
negotiations  and  consideration  of  the 
WTO's  forwara  agenda  for  approval  at 
its  1999  ministerial  meeting.  A  second 
Declaration,  also  agreed  on  May  20, 
1998,  commits  Members  to  not  impose 
customs  duties  on  electronic 
transmissions  and  calls  for  the 
establishment  by  the  General  Council  of 
a  work  program  in  the  WTO  on  the 
trade-related  aspects  of  electronic 
commerce.  To  prepare  for  U.S. 
participation  in  the  General  Council 
meetings,  the  TPSC  requested  public 
comment  (63  FR  160,  August  19, 1998). 

The  United  States  has  participated 
actively  in  the  preparations  to  date  with 
the  benefit  of  substantial  comments 
from,  and  consultations  with,  the 
statutorily  mandated  advisory 
committees  established  pursuant  to 
section  135  of  the  Trade  Act  of  1974,  as 
amended.  In  August  1998.  the  Trade 
Policy  Staff  Committee  published  a 
solicitation  for  public  comment 
regarding  the  development  of  the 
agenda,  scope,  content  and  timetables 
for  negotiations  or  further  work  in  the 
WTO,  including  additional 
consultations  with  non-governmental 
stakeholders.  The  Administration 
sought  views  on  the  broadest  possible 
range  of  issues  for  consideration, 
including  possible  subject  matter  and 
approaches  to  any  new  negotiations  or 
future  work  in  the  WTO.  U.S. 
Submissions  regarding  the  work  of  the 
WTO  can  be  found  on  the  USTR  Web 
site  at  www.ustr.gov.  In  preparing  for  the 
submissions,  the  Administration 
requested  comments  on  the  following 
issues,  and  additional  comments  on 
these  issues  is  relevant  to  the  hearings 
that  will  now  be  convened  by  the  TPSC. 

Implementation  of  Existing  Agreements 
and  Work  Programs 

Additional  views  are  requested  with 
respect  to  experience  in 
implementation,  including  where  WTO 
Agreements  have  been  successful  in 
addressing  U.S.  interests,  and  in  areas 
where  changes  would  facilitate  better 
enforcement  and  adherence  to  rules  and 
conunitments,  or  otherwise  advance 
U.S.  policy  objectives.  Particular 
attention  is  drawn  to  the  various  rules 
encompassed  in  the  GATT  1994  (all 
GATT  Articles),  the  Marrakesh  Protocol 
to  the  General  Agreement,  the 
Agreements  on  Agriculture,  Sanitary 
and  Phytosanitary  Measures,  Textiles 
and  Clothing,  Technical  Barriers  to 
Trade,  Trade-Related  Investment 
Measures  (TRIMS),  Antidumping 
Practices,  Customs  Valuation, 


Preshipment  Inspection,  Import 
Licensing,  Subsidies  and  Countervailing 
Measures,  Safeguards,  the  General 
Agreement  of  Trade  in  Services  (GATS), 
Trade-Related  Aspects  of  Intellectual 
Property  Rights  (TRIPS),  the 
Understanding  on  the  Rules  and 
Procedures  Governing  the  Settlement  of 
Disputes,  Trade  Policy  Review 
Mechanism  and  Ministerial  Decisions 
and  Declaration,  including  those 
imdertaken  at  Marrakesh.  Thus  far, 
implementation  has  been  a  major  issue 
in  the  preparatory  process. 

Mandated  Negotiations 

Additional  comments  are  requested 
regarding  U.S.  priorities  for  the 
Agreements  concluded  as  part  of  the 
Uruguay  Roimd  that  contain  express 
agreement  to  conduct  further 
negotiations.  The  Agreement  on 
Agriculture  contains  provisions  for 
further  negotiations  and  identifies 
issues  for  consideration,  including 
market  access,  domestic  support  and 
export  subsidies.  The  General 
Agreement  on  Trade  in  Services 
provides  for  further  negotiations  on 
specific  commitments  to  liberalize  trade 
in  services.  The  Agreement  on  Trade- 
Related  Intellectual  Property  Rights 
(TRIPS)  provides  for  negotiations  in 
certain  areas.  For  all  of  these  mandated 
negotiations,  particular  attention  should 
be  given  to  the  range  of  additional 
issues  not  mentioned  in  the  Agreements 
that  should  be  considered,  and  the 
modalities  for  conducting  further 
negotiations.  It  is  noted  that  the  advice 
from  the  U.S.  International  Trade 
Commission  noted  above  includes  all 
agricultural  articles. 

Reviews  of  Existing  Agreements  and 
Work  Programs 

Comments  are  requested  regarding 
U.S.  priorities  pursuant  to  the 
Agreements  bom  the  Uruguay  Round 
that  specifically  provide  for  reviews  and 
other  work  as  part  of  their  individual 
work  programs:  Agriculture, 
Antidumping,  Customs  Valuation, 
Dispute  Settlement  Understanding, 
Import  Licensing,  Preshipment 
Inspection,  Rules  of  Origin,  Trade  and 
the  Environment,  Sanitary  and 
Phytosanitary  Measures,  Safeguards, 
Subsidies  and  Countervailing  Measures, 
Technical  Barriers  to  Trade,  Textiles 
and  Clothing,  Trade  Policy  Review 
Mechanism,  Trade-Related  Aspects  of 
Intellectual  Property  Rights  (TRIPS), 
Trade-Related  Investment  Measures    • 
(TRIMS),  and  the  General  Agreement  on 
Trade  in  Services  (GATS).  The 
Committee  on  Trade  and  the 
Environment  has  thus  far  been  the  focal 
point  for  consideration  of  enviroimient- 


related  issues  in  the  WTO.  The  Dispute 
Settlement  Understanding  (DSU)  and 
the  Agreement  on  Subsidies  and 
Countervailing  Measures,  for  example, 
contain  review  provisions  as  a  first  step 
in  taking  further  decisions  with  respect 
to  the  Agreements.  Comments  received 
thus  far  have  drawn  attention  to  the 
improvements  necessary  to  the 
operation  of  the  various  Agreements  and 
Work  Programs. 

Singapore  Ministerial  Work  Program 

Comments  are  requested  on  what,  if 
any,  next  steps  should  be  taken  with 
respect  to  the  issues  raised  in  the 
context  of  the  work  of  the  working 
groups  established  on  trade  and 
investment,  trade  and  competition 
policy,  transparency  in  government 
procvirement  and  the  exploratory  work 
undertaken  by  the  WTO  regarding  trade 
facilitation.  Particularly  relevant  are 
next  steps  in  the  above-mentioned  areas, 
including  the  nature  and  scope  of  any 
future  work.  In  the  case  of  procurement, 
Ministers  at  Singapore  directed  the 
General  Council  to  identify  the  elements 
for  a  multilateral  transparency 
agreement,  which  the  United  States 
believes  could  be  realized  this  year.  The 
Working  Groups  on  competition  and 
investment  were  extended  into  1999 
and  have  not  yet  completed  their  work. 

Integration  of  Least-Developed 
Countries 

Comments  are  requested  on  ways  to 
facilitate  the  participation  of  least 
developed  coimtries  in  the  WTO,  taking 
into  account  work  that  has  been 
conducted  to  integrate  the  technical 
assistance  provided  by  various 
international  organizations,  including 
the  WTO.  The  Administration  sought 
views  with  respect  to  additional 
initiatives  related  to  capacity  building 
in  least  developed  countries,  market 
access  opportimities,  and  the  possible 
graduation  of  countries  fitim 
preferences. 

Electronic  Commerce 

Consistent  with  the  Declaration 
issued  at  the  May  1998  WTO  Ministerial 
Conference,  additional  comments  are 
solicited  with  respect  to  the 
commitment  by  WTO  Members  not  to 
impose  customs  duties  on  electronic 
commerce  and  the  agreement  to 
establish  a  work  program  for  further 
consideration  of  the  relationship 
between  trade  and  electronic  commerce. 

Other  Trade  Matters  of  Interest 

Consistent  with  the  Ministerial 
Declaration,  comments  are  also  solicited 
with  respect  to  the  range  of  issues  where 
the  United  States  might  choose  to  seek. 
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or  be  asked  to  join  a  consensus,  to  add 
additional  items  to  the  WTO's  post-1999 
agenda  for  negotiations  or  further  work. 
The  Administration  indicated  our  strong 
interest  in  considering  the  broadest 
range  of  issues  as  the  agenda  for  the 
next  century  is  developed.  The  issues 
identified  thus  far  include: 

(1)  Industrial  market  access: 
conunents  are  requested  with  respect  to 
conducting  further  tariff  negotiations 
and  possible  modalities  for  such 
negotiations  (e.g.,  pursuit  of  additional 
sectoral  initiatives  to  reduce  or 
harmonize  duties,  the  application  of 
formula  or  request/offer  approaches  and 
related  issues).  (Further  negotiations  on 
market  access  are  already  envisioned  for 
products  covered  by  the  Agricultural 
Agreement.)  This  is  relevant  to  the 
request  made  of  the  ITC. 

(2)  Consultations  with  Non- 
Govemmental  Stakeholders:  Additional 
comments  are  requested  as  to  possible 
approaches  that  the  WTO  could 
undertake  with  respect  to  non- 
governmental stakeholders.  In  his 
speech  to  the  WTO,  President  Clinton 
challenged  the  WTO  to  consider 
improving  the  opportunities  for  the 
public  to  participate  in  the  development 
of  the  WTO's  forward  agenda,  and  to 
develop  a  more  regular  mechanism  for 
consultation.  The  WTO  has  begim  to 
take  steps  to  broaden  the  interaction 
with  non-govemmental  organizations  in 
the  regard,  including  the  dissemination 
of  information  received  from  such 
organizations  to  the  WTO's 
membership.  Similarly,  a  niunber  of 
steps  have  been  taken  by  the  United 
States  to  promote  greater  transparency 
in  the  operation  of  the  WTO  that  would 
be  of  benefit  to  stakeholders  (e.g.,  with 
respect  to  making  WTO  documents 
more  available  to  the  public). 

(3)  Relationship  Between  Trade  and 
Labor:  Additional  comments  are 
requested  regrading  various  approaches 
to  be  considered  in  developing  a 
consensus  for  further  consideration  of 
this  issue  on  the  WTO's  forward  agenda. 

'  WTO  Ministers  at  Singapore  renewed 
their  commitment  to  the  observance  of 
internationally  recognized  core  labor 
standards,  noting  that  economic  growth 
and  development  fostered  by  increased 
trade  and  further  trade  liberalization 
contribute  to  the  promotion  of  core 
labor  standards.  At  the  same  time,  they 
recognized  the  important  role  of  the 
International  Labor  Organization  (ILO) 
in  this  area  and  rejected  the  use  of  labor 
standards  for  protectionist  purposes, 
and  agreed  that  the  comparative 
advantages  of  countries,  particularly 
low- wage  developing  countries,  must 
not  be  put  into  question.  Section  131  of 
the  Uruguay  Roimd  Agreements  Act, 


addresses  U.S.  activity  in  the  WTO  in 
this  area.  <* 

(4)  Institutional  Issues:  Additional 
conunents  are  requested  on  the  general 
institutional  improvements  that  the 
United  States  should  be  contemplating 
for  the  WTO,  particularly  as  its 
membership  expands  to  nearly  160  early 
in  the  next  century.  Achieving  greater 
transparency  in  the  WTO's  operation 
has  already  been  identified  as  a  priority 
issue  for  the  Administration.  The 
United  States  has  consistendy  sought  to 
expand  the  range  of  WTO  dociunents 
available  to  the  public,  and  is 
continuing  to  promote  broader 
derestriction  of  dociunents  in  a  more 
timely  fashion,  including  in  the  areas  of 
access  to  dispute  settlement  panel 
reports.  Similarly,  as  the  membership 
expands  to  include  Members  with  less 
experience  operating  as  market 
economies,  new  challenges  arise  to  the 
WTO's  system  of  operations  and  its 
decision-making  process.  As  a  result  of 
the  Uruguay  Round,  the  WTO  entered 
into  cooperation  agreements  with  the 
International  Monetary  Fund  (IMF)  and 
the  World  Bank  to  ensine  greater 
coherence  in  international  economic 
policy;  further  cooperation  may  be 
desirable. 

B.  FTAA  Negotiations 

On  December  11, 1994,  President 
Clinton  and  the  33  other  democratically- 
elected  leaders  in  the  Western 
Hemisphere  met  in  Miami,  Florida  for 
the  first  Summit  of  the  Americas.  They 
agreed  to  conclude  negotiations  on  a 
Free  Trade  Area  of  the  Americas  by  the 
year  2005,  and  to  achieve  concrete 
progress  toward  that  objective  by  the 
end  of  this  century.  Since  that  time,  the 
34  Western  Hemisphere  ministers 
responsible  for  trade  have  met  on 
several  occasions,  most  recently  in 
March  1998  in  San  Jose,  Costa  Rica. 

At  the  San  Jose  meeting,  the  trade 
ministers  recommended  that  the 
Western  Hemisphere  leaders  initiate  the 
negotiations  and  provided  them 
recommendations  on  the  structiu^, 
objectives,  principles,  and  venues  of  the 
negotiations.  On  April  18-19, 1998, 
President  Clinton  and  his  33 
counterparts  initiated  the  Free  Trade 
Area  of  the  Americas  negotiations  at  the 
Summit  of  the  Americas  meeting  in 
Santiago,  Chile.  The  leaders  agreed  to 
the  general  framework  proposed  by  the 
34  trade  ministers,  which  include  the 
establishment  initially  of  nine 
negotiating  groups  to  be  guided  by 
general  principles  and  objectives  and 
specified  objectives  as  agreed  by  the 
ministers  in  March  1998. 

The  work  of  the  negotiating  groups 
began  in  September  1998.  In 


anticipation  of  that  activity,  the  TPSC 
requested  public  comment  (63  FR  128, 
July  6, 1998)  on  what  should  be  the  U.S. 
positions  and  objectives  with  respect  to 
each  of  the  negotiating  groups.  The 
Federal  Register  notice  also  stated  that 
USTR  would  seek  additional  public 
comment  separately  on  other  issues 
related  to  the  FTAA,  including  the 
economic  efi^ects  of  the  removal  of 
duties  and  nontariff  barriers  to  trade 
among  FTAA  participating  countries.  As 
noted  above,  this  request  for  public 
comment  will  be  issued  separately  at  a 
later  date. 

2.  Advice  From  the  U.S.  International 
Trade  Commission  Regarding  Market 
Access 

On  March  15, 1999  the  U.S.  Trade 
Representative,  pursuant  to  Section 
332(g)  of  the  Tariff  Act  of  1930. 
requested  that  the  U.S.  International 
Trade  Commission  ("Coumiission") 
provide  advice  to  the  President,  with 
respect  to  each  item  listed  in  the  HTSUS 
where  tariffs  remain  in  effect  after  full 
implementation  of  the  results  of  the 
Uruguay  Roimd  or  subsequent  WTO 
agreements,  as  to  the  probable  economic 
effect  of  modification  of  tariffs  on 
industries  producing  like  or  directly 
competitive  articles  and  on  consumers, 
based  on  the  following  parameters  and 
scenarios:  (1)  the  effect  resulting  from 
changes  in  dutiable  imports  from  all 
U.S.  trading  partners  if  all  tariffs  were 
reduced  by  at  least  50  percent,  with 
tariffs  of  5  percent  reduced  to  zero;  (2) 
the  effects  resulting  from  changes  in 
dutiable  imports  from  aU  U.S.  trading 
partners  if  tariffs  were  eliminated;  and 
(3)  the  effects  resulting  from  tariff 
elimination  on  dutiable  imports  from 
FTAA  trading  partners  alone. 

These  scenarios  either  replicate  the 
tariff  proclamation  authority  provided 
under  the  Omnibus  Trade  and  Tariff  Act 
of  1988  and  the  1974  Trade  Act,  or 
provide  information  for  possible  WTO 
sectoral  duty  elimination  initiatives  and 
FTAA  tariff  negotiations.  At  the  same 
time,  it  should  be  noted  that  this  request 
by  no  means  implies  that  we  intend  to 
take  action  on  all  of  these  tariff 
measures.  It  merely  indicates  our 
interest  in  obtaining  factual  advice  from 
the  Commission  on  the  probably 
economic  effects  of  their  reduction  or 
elimination. 

The  USTR  requested  that  the 
Commission  provide  its  advice  no  later 
than  November  17. 1999. 

3.  Public  Comments  and  Testimony 

In  conformity  with  section  133  of  the 
1974  Trade  Act,  the  regulations 
promulgated  under  the  1974  Act  and  the 
regulations  of  the  Trade  Policy  Staff 
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Committee  (15  CFR  part  2003).  the 
Chairman  of  the  TPSC  invites  the 
written  comments  and/or  oral  testimony 
of  interested  parties  in  public  hearings 
on  the  possible  market  access 
commitments  along  with  other  issues 
for  negotiation  or  further  work  in  the 
WTO,  as  described  above.  Parties 
should  not  resubmit  submissions 
presented  in  response  to  the  August 
1998  FR  notice. 

4.  Requests  To  Participate  in  Public 
Hearings 

Hearings  will  be  held  on  Wednesday, 
Thursday  and  Friday,  May  19-21,  in 
Washington,  D.C.;  Monday  and 
Tuesday,  June  7  and  8  in  Chicago,  IL; 
Thursday  and  Friday,  June  10  and  11  in 
Atlanta,  GA;  Monday  and  Tuesday,  June 
21  and  22  in  Los  Angeles,  CA;  and 
Thursday  and  Friday,  Jime  24  and  25  in 
Dallas,  TX.  The  number  of  days  for  each 
hearing  may  change  depending  on  the 
voliune  of  requests  to  testify.  The  time 
and  location  of  the  hearings  will  be 
announced  at  a  later  date. 

Parties  wishing  to  testify  orally  at  the 
hearings  must  provide  written 
notification  or  their  intention  by 
Wednesday,  May  5,  1999  to  Gloria  Blue, 
Executive  Secretary,  Trade  Policy  Staff 
Committee,  Office  of  the  U.S.  Trade 
Representative,  Room  122,  600 
Seventeenth  Street,  NW,  Washington, 
DC  20508.  The  notification  should 
include:  (1)  The  specific  hearing  to  be 
attended;  (2)  name  of  the  person 
presenting  the  testimony,  their  address 
and  telephone  number;  and  (3)  a  brief 
summary  of  their  presentation, 
including  the  product(s),  with  HTSUS 
numbers,  and/or  other  subjects  to  be 
discussed. 

Those  parties  presenting  oral 
testimony  must  also  submit  a  written 
brief,  in  20  copies,  by  noon,  Wednesday, 
May  12, 1999.  Remarks  at  the  hearing 
should  be  limited  to  no  more  than  five 
minutes  to  allow  for  possible  questions 
from  the  Chairman  and  the  interagency 
panel.  Participants  should  provide 
thirty  typed  copies  of  their  oral 
statement  at  the  time  of  the  hearings. 
Any  business  confidential  material  must 
be  clearly  marked  as  such  on  the  cover 
page  (or  letter)  and  succeeding  pages. 
Such  submissions  must  be  accompanied 
by  a  nonconfidential  summary  thereof. 

5.  Written  Comments 

Those  persons  not  wishing  to 
participate  in  the  hearings  may  submit 
written  comments,  in  twenty  typed 
copies,  no  later  than  noon,  Wednesday, 
May  26, 1999  to  Gloria  Blue,  Executive 
Secretary,  Trade  Policy  Staff  Committee, 
Office  of  the  U.S.  Trade  Representatives, 
Room  122,  600  Seventeenth  Street,  NW, 


Washington,  DC  20508.  Comments 
should  state  clearly  the  position  taken 
and  should  describe  with  particidarity 
the  evidence  supporting  that  position. 
Any  business  confidential  material  must 
be  clearly  marked  as  such  on  the  cover 
page  (or  letter)  and  succeeding  pages. 
Such  submissions  must  be  accompanied 
by  a  nonconfidential  summary  thereof. 
Nonconfidential  submissions  will  be 
available  for  public  inspection  at  the 
USTR  Reading  Room,  Room  101.  Office 
of  the  U.S.  Trade  Representative,  600 
Seventeenth  Street,  NW,  Washington, 
DC.  An  appointment  to  review  the  file 
may  be  made  by  calling  Brenda  Webb  at 
(202)  395-6186.  The  Reading  room  is 
open  to  the  public  fi-om  10  a.m.  to  12 
noon  and  from  1  p.m.  to  4  p.m.,  Monday 
through  Friday. 
Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  99-9288  Filed  4-13-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  172;  Future 
Air-Ground  Communications  in  the 
VHF  Aeronautical  Data  Band  (118-137 
MHz) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  Appendix  2).  notice 
is  hereby  given  for  a  Special  Committee 
172  meeting  to  be  held  May  4-7. 1999, 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  RTCA,  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington, 
DC  20036. 

The  agenda  will  be  as  follows: 
Tuesday,  May  4:  (1)  Plenary  Convenes  at 
9:00  a.m.  for  30  minutes:  (2) 
Introductory  Remarks;  (3)  Review  and 
Approval  of  the  Agenda.  (9:30  a.m.)  (4) 
Working  Group  (WG)-2,  VHF  Data 
Radio  Signal-in-Space  Minimum 
Aviation  System  Performance 
Standards,  continue  work  on  VDL  Mode 
3.  Wednesday,  May  5:  (a.m.)  (5)  WG-2 
continues  work  on  VDL  Mode  3;  (p.m.) 
(6)  WG-3,  Review  of  VHF  Digital  Radio 
Minimimi  Operational  Performance 
Standards  Document  progress  and 
furtherance  of  work.  Thursday,  May  6: 
Plenary  Reconvenes  at  9:00  a.m.:  (7) 
Review  Summary  Minutes  of  Previous 
Plenary  of  SC-172;  (8)  Reports  from 
WG-2  and  WG-3  on  Activities;  (9) 
Report  on  ICAO  Aeronautical  Mobile 
Communications  Panel  6;  (10) 
EUROCAE  WG-47  Report  and  discuss 
schedule  for  further  work  with  WG-3; 
(10)  Review  Issues  List  and  Address 
Future  Work;  (11)  Other  Business;  (12) 


Dates  and  Places  of  Future  Meetings; 
(p.m.)  (13)  WG-13  continues.  Friday, 
May  7:  (14)  WG's  Continue  as  Required. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020.  Washington.  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  April  8, 
1999. 

lanice  L.  Peters, 
Designated  Official. 

(FR  Doc.  99-9300  Filed  4-13-99;  8:45  am] 
HLUNQ  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Federal  Highway 
Administration,  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  information  collection  was 
published  on  November  5, 1998  [63  FR 
59837]. 

DATES:  Comments  must  be  submitted  on 
or  before  May  14, 1999. 
FOR  FURTHER  INFORMATION  CONTACT. 
Nelda  Bravo,  LTAP  Program  Manager, 
(202)  366-9633,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington.  DC  20590.  Office 
hours  are  from  7:30  a.m.  to  4:30  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPl£MENTARY  INFORMATION: 

Title:  Local  Technical  Assistance 
Program  Extent  of  Coverage 

Type  of  Request:  Approval  of  a  new 
infonnation  collection. 
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Affected  Public:  Employees  of  local 
and  tribal  government  transportation 
providers. 

Abstract:  The  Local  Technical 
Assistance  Program  (LTAP)  provides  for 
training,  technology  transfer  and 
technical  assistance  to  local  and  tribal 
government  transportation  providers. 
This  information  collection  will  be  in 
the  form  of  a  survey  that  will  document 
the  extent  of  coverage  of  the  LTAP  and 
provide  a  baseline  from  which  to 
measure  the  Program's  progress  in 
expanding  that  coverage  between  now 
and  the  year  2002.  The  LTAP  has 
established  a  network  of  57  technology 
transfer  centers  at  universities  and  state 
departments  of  transportation  for  the 
purpose  of  improving  the  skills  and 
knowledge  of  local  and  tribal 
transportation  providers  through 
training,  technical  assistance  and 
technology  transfer.  The  LTAP  Strategic 
Plan,  adopted  in  1997,  calls  for 
increasing  usage  of  the  program  to  75 
percent  of  local  and  tribal  governments 
by  the  year  2002.  Information  is  needed 
to  document  the  extent  to  which  local 
and  tribal  transportation  agencies 
recognize,  utilize,  and  are  satisfied  with 
the  services  provided  by  their  LTAP 
Centers.  The  information  will  establish 
the  baseline  from  which  progress 
towards  the  goal  of  increasing  coverage 
to  75  percent  of  all  local  and  tribal 
transportation  agencies  will  be 
measured. 

The  information  will  be  collected 
through  a  mail  survey.  Respondents  will 
be  asked  to  complete  a  brief, 
standardized  questionnaire  asking  if 
employees  of  their  agency  are  aware  of 
the  existence  of  their  local  or  tribal 
LTAP  Center,  have  read  its  newsletter, 
attended  training  sessions  or  utilized 
other  technology  transfer  services 
provided  by  the  Center  within  the  past 
year,  and  their  satisfaction  with  those 
services.  Information  will  be  collected 
from  a  simple  random  sample  of  6,500 
respondents  from  local  and  tribal 
govenmients  in  the  U.S. 

The  results  of  the  survey  will  be 
retained  by  the  Federal  Highway 
Administration  for  comparison  with  the 
results  of  a  subsequent  collection  in  the 
year  2002.  The  results  of  the  survey  will 
also  be  presented  in  a  report  for 
dissemination  to  LTAP  partners, 
including  national  associations,  state 
departments  of  transportation,  LTAP 
centers,  and  Iqcal  and  tribal 
governments. 

Estimated  Burden:  20  minutes,  per 
respondent,  to  read  and  respond  to  the 
mail  survey.  367  total  estimated  aimual 
burden  hours. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 


Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW.,  Washington,  DC  20503, 
Attention:  DOT  Desk  Officer. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technolo^. 

A  comment  to  0MB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication  of  this  Notice. 

Issued  on:  April  9, 1999. 
Michael  |.  Vecchietti, 
Director,  Office  of  Information  and 
Management  Services. 
[FR  Doc.  99-9304  Filed  4-13-99;  8:45  am) 
BILUNG  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Inspection  Requirement  for 
Richmond-Built  Tank  Car  Tanks 
Originally  Equipped  with  "Foam-ln- 
Place"  Insulation 

agency:  Federal  Raihoad 
Administration  (FRA),  DOT. 
ACTION:  Notice  of  inspection 
requirement. 

SUMMARY:  This  document  publishes  the 
text  of  a  letter/notice  sent  by  FRA  to 
owners  of  record  of  tank  cars  originally 
built  under  a  series  of  Certificates  of 
Construction  during  the  period  from 
January  1, 1972,  through  December  31, 
1982,  and  originally  built  with  foam-in- 
place  insulation  and  without  a 
protective  tank  shell  exterior  coating, 
requiring  inspections  of  such  cars  for 
listed  unsafe  conditions.  The  letter/ 
notice  was  mailed  individually  to 
owners  of  record  of  the  affected  cars  and 
is  published  in  the  Federal  Register  to 
provide  notice  to  current  and 
subsequent  owners  of  the  cars  in  the 
event  that  ownership  of  a  car  has  been 
transferred,  or  is  subsequently 
transferred,  horn  the  owner  of  record  to 
another  entity. 

DATES:  Inspections  required  under  the 
notice  must  be  completed  on  or  before 
April  16.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  W.  Pritchard  (telephone  202- 


493-6247),  Office  of  Safety  Assurance 
and  Compliance,  or  Thomas  A. 
Phemister  (telephone  202-493-6050), 
Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  1120  Vermont 
Avenue,  NW.,  Washington,  DC  20590. 

SUPPt-EMENTARY  INFORMATION:  On 
September  21, 1995,  the  Research  and 
Special  Programs  Administration 
published  a  final  rule  in  Dockets  HM 
175a  and  201,  Crashworthiness 
Protection  Requirements  for  Tank  Cars; 
this  rule  was  a  comprehensive  revision 
of  the  requirements  for  building  railroad 
tank  cars  and  for  inspecting  and 
maintaining  them  in  hazardous 
materials  service.  The  requirements  for 
inspecting  and  testing  specification  tank 
cars  are  stated  at  49  CFR  180.509;  that 
rule  states  the  "Conditions  requiring 
inspection  and  test  of  tank  cars"  are  as 
follows: 

Without  regard  to  any  other  periodic 
inspection  and  test  requirement,  a  tank  car 
must  have  an  appropriate  inspection  and  test 
according  to  the  type  of  defect  and  the  type 
of  maintenance  or  repair  performed  if: 

(1)  The  tank  car  shows  evidence  of 
abrasion,  corrosion,  cracks,  dents, 
distortions,  defects  in  welds,  or  any  other 
condition  that  makes  the  tank  car  unsafe  for 
transportation.  *  *  * 

(2)  The  tank  car  was  in  an  accident  and 
damaged  to  an  extent  that  may  adversely 
affect  its  capability  to  retain  its  contents. 

(3)  The  tank  bears  evidence  of  damage 
caused  by  fire. 

(4)  The  Associate  Administrator  for  Safety. 
FRA,  requires  it  based  on  the  existence  of 
probable  cause  that  a  tank  car  or  a  class  or 
design  of  tank  cars  may  be  in  an  unsafe 
operating  condition.  (49  CFR  180.509(b)) 

Acting  on  the  authority  granted  in  this 
regulation,  on  September  9,  1998,  FRA's 
Associate  Administrator  for  Safety 
issued  a  requirement  for  the  inspection 
of  the  outer  shell  of  certain  cars 
originally  built  between  January  1, 1972, 
and  December  31, 1982,  with  foam-in- 
place  insulation  and  without  a 
protective  tank  shell  coating.  The  letter 
was  mailed  directly  to  each  owner  of 
record  of  every  car  meeting  the  defining 
characteristics,  but  FRA  has  learned  that 
clerical  errors  in  addressing  the  letters 
may  have  delayed  or  misdirected  their 
delivery.  Accordingly,  the  date  listed 
above  in  this  notice,  under  the  heading 
DATES,  extends  the  period  within  which 
inspections  and  tests  must  be 
completed.  The  letter  is  republished 
here  in  the  event  that  ownership  of  a  car 
has  been  transferred,  or  is  subsequently 
transferred,  from  the  owner  of  record  to 
another  entity.  The  text  of  the  letter 
follows: 
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Notice  of  Inspection  Requirement  for 
Richmond-Built  Tank  Car  Tanks 
Chiginally  Equipped  With  "Foam-in- 
Place"  Insulation 

To:  Owners  of  Record  of  Tank  Cars  Originally 
Built  under  Certificates  of  Construction 
Listed  in  Attachment  A 

This  notice  imposes  a  requirement, 
pursuant  to  49  CFR  180.509(b)(4)  and 
effective  with  the  date  on  which  it  is 
issued,  that  owners  of  Department  of 
Transportation  (DOT)  specification  tank 
cars,  built  by  Richmond  Tank  Car 
Company  during  the  pieriod  from 
January  1, 1972,  through  December  31, 
1982,  and  originally  constructed  with 
foam-in-place  insulation  and  without  a 
protective  tank  shell  exterior  coating 
must  inspect  all  such  cars  for  unsafe 
conditions  on  or  before  two  (2)  years 
from  the  date  this  notice  is  issued,  as 
stated  in  greater  detail  below.  This 
requirement  applies  to  current  and 
subsequent  owners  of  the  cars.  This 
notice  is  being  mailed  to  each  of  the 
entities  listed  on  the  certificate  of 
construction  as  the  owner  of  record  of 
such  a  car;  a  similar  notice  will  soon  be 
published  in  the  Federal  Register  in 
order  to  provide  notice  to  current  and 
subsequent  owners  of  the  cars  in  the 
event  that  ownership  of  a  car  has  been 
transferred,  or  is  subsequently 
transferred,  from  the  owner  of  record  to 
another  entity. 

Background 

During  inspections  to  detect  cracks  in 
the  head  pads  of  Richmond-built  tank 
cars,  requested  in  a  December  5, 1988 
letter  from  the  Association  of  American 
Railroads  (AAR)  to  tank  car  owners, 
several  major  owners  reported  that  their 
inspections  also  revealed  significant 
incidence  of  corrosion  on  the  tank 
shells,  both  in  areas  void  of  foam  and 
in  cars  built  with  foam  and  ceramic 
fiber  applied  to  uncoated  tank  shells. 
On  January  11, 1990,  AAR  wrote  tank 
car  owners  requesting  information  on 
the  integrity  and  condition  of  their 
foam-in-place  insulated  tank  cars. 
Responding  to  the  information 
furnished  by  the  owners,  AAR  added  to 
its  Manual  of  Standards  and 
Recommended  Practices,  Specifications 
for  Tank  Cars  (M-1002)  (the  Tank  Car 
Manual)  a  requirement  for  a  protective 
coating  to  the  outside  of  the  tank  and 
the  inside  of  the  metcil  tank  jacket 
whenever  a  tank  is  insulated. 

On  March  5, 1996,  a  tank  car  loaded 
with  liquefied  petroleum  gas  (propane) 
catastrophically  failed  during  a 
switching  operation  at  a  Consolidated 
Rail  Corporation  classification  yard  at 
Selkirk,  New  York.  The  car  split  in  two 
around  its  circumference.  One  end 


remained  in  place  and  the  other, 
coupled  to  several  cars,  rocketed  down 
the  tracks  for  several  himdred  feet 
spewing  flames  and  smoke  as  fire 
consumed  the  entire  contents  of  the  car. 
This  was  a  Richmond-built 
DOT105J300W  tank  car,  originally 
constructed  as  a  DOT105A300W  with 
foam-in-place  insulation.  During  the 
conversion  process,  the  owner  had 
discovered  considerable  outer-surface 
tank  shell  corrosion  and  had  applied 
weld  overlay  to  restore  the  contour  and 
thickness  of  the  tank  shell.  The  FRA  and 
National  Transportation  Safety  Board's 
(NTSB)  preliminary  investigations 
discovered  that  the  site  of  the  origin  of 
the  tank  failure  was  a  point  near  the 
termination  of  one  of  the  courses  of 
weld  overlay  applied  earlier  to  an  area 
of  the  tank  that  had  experienced  exterior 
shell  corrosion. 

On  March  12. 1996,  the  AAR  issued 
an  Early  Warning  Letter  requiring  the 
owner  of  the  Selkirk  car  to  capture  and 
inspect  other  cars  (a  group  of  about  80) 
built  under  the  same  or  similar 
Certificates  of  Construction.  All  of  the 
cars  were  inspected,  except  for  two  in 
storage,  and  several  exhibited  poor 
workmanship,  weld  porosity,  lack  of 
weld  fusion,  and  cracking.  On  May  14, 
1996,  AAR  wrote  the  tank  car  owner 
directly  expressing  concerns  about  other 
Richmond-built  tank  cars  in  its  fleet  and 
converted  from  105 A  and  105S 
specifications  to  105 J  cars.  The  car 
owner  developed  an  inspection 
program,  including  acoustic  emission 
testing,  for  all  Richmond-built  cars  that 
had  shell  repairs  made  using  the  weld 
overlay  method.  As  of  June  4, 1998,  708 
cars  have  been  inspected,  using 
nondestructive  methods.  These  sister 
cars  were  inspected  for  weld  overlay 
defects  and  cracking  associated  with 
weld  overlay  defects  as  well  as  exterior 
shell  corrosion.  No  tank  weld  overlay 
defects,  cracks,  or  significant  corrosion 
have  been  detected  on  this  block  of 
more  than  700  cars.  Final  inspections 
under  this  program  are  to  be  completed 
by  December  31,  1998. 

Using  information  developed  by  the 
owner  of  the  Selkirk  car  and 
information  gathered  in  response  to  the 
January  11, 1990  AAR  letter,  FRA  sent 
a  letter  on  September  28, 1996,  to  all 
known  owners  of  Richmond-built  foam- 
in-place  tank  cars  built  without  a 
protective  coating  on  the  outer  surface 
of  the  tank  shell.  The  letter  sought 
details  about  this  fleet,  the  shell 
inspections  performed  on  the  cars,  and, 
if  corrosion  was  present,  the  efforts 
made  to  repair  the  cars.  Ovraers  who 
had  inspected  the  cars  and  elected  to 
retire  them  were  asked  whether  or  not 
corrosion  was  a  contributing  factor  in 


the  retirement  decision.  Many  of  the 
tank  car  owners  have  responded  to  FRA. 
The  data  they  furnished  shows  that 
approximately  19  percent  of  the 
inspected  cars  had  over  25  square  feet 
of  exterior  shell  corrosion  repaired  with 
weld  overlay;  several  other  cars  were 
retired  due  to  excess  corrosion. 

On  October  15, 1997,  an  owner  of  11 
Richmond-built  tank  cars  voluntarily 
notified  FRA  that  one  of  its  cars  began 
leaking  from  a  through-wall  pit  in  the 
tank  shell  during  a  liquefied  petroleum 
gas  loading  operation  in  Manhattan, 
Illinois,  during  July  of  that  year.  The  car 
owner  investigated  the  incident  and 
discovered  that  the  car  had  passed  an 
ultrasonic  thickness  test  (UTT)  within  6 
months  of  the  tank  shell  failure.  The 
owner  also  inspected  the  remaining 
tanks  for  corrosion  and  pitting.  An 
internal  UTT  did  not  disclose  any 
indication  of  corrosion  or  pitting 
following  more  than  70  individual  tests 
on  each  car.  However,  after  complete 
removal  of  the  tank  jacket  and  foam-in- 
place  insulation,  the  owner  found 
severe  exterior  shell  corrosion  and 
pitting  on  four  of  the  cars  just  tested.  In 
several  locations  the  tanks  did  not  meet 
the  minimum  shell  thickness 
requfrements. 

FRA's  investigation  of  the  tank  car 
that  failed  at  Manhattan,  Illinois, 
concluded,  on  December  21, 1997,  that 

After  observation  of  and  review  of  the 
records  for  the  cars  discussed  in  this  report, 
it  is  believed  that  the  cars  in  this  series  do 
not  comply  with  49  CFR  179.100-4(a).  as 
there  appears  to  be  no  protective  coating 
applied  to  the  exterior  surface  of  the  carbon 
steel  tank  and  the  inside  surface  of  the 
carbon  steel  jacket.  If,  at  the  time  of 
manufacture,  the  foam  was  thought  to 
provide  this  protective  coating,  both  the 
service  life  of  these  cars  and  other  anecdotal 
information  show  that  the  application  of  this 
urethane  foam  alone  was  ineffective  in 
providing  the  required  protective  coating. 

Although  it  is  fortunate  that  neither  the 
car  failure  in  Selkirk,  New  York,  nor  the 
one  in  Manhattan,  Illinois,  caused 
fatalities,  FRA  draws  no  comfort  frtim 
that  fact.  FRA  believes  that,  because  the 
foam-in-place  insulation  did  not  adhere 
completely  to  the  outer  shell,  so  that 
there  are  void  spaces  between  the 
insulation  and  the  shell,  the  cars  did  not 
comply  with  49  CFR  §  179.100-4  in 
effect  at  the  time  of  construction. 
Because  of  this,  moisture  can  be 
retained  in  the  void  spaces  and  can 
exacerbate  widespread  corrosion  of  the 
exterior  tank  shell.  Upon  review  of  the 
information  obtained  from  tank  car 
owners  and  FRA's  own  investigation,  it 
is  FRA's  opinion  that  widespread 
exterior  shell  corrosion  and  pitting  may 
exist  on  a  high  number  of  the 
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approximately  2,307  cars  remaining  in 
service  of  the  original  2,800  cars  built  by 
Richmond  under  the  Certificates  of 
Construction  listed  in  Attachment  A. 

Regulatory  Authority 

The  Hazardous  Materials  Regvdations, 
at  49  CFR  180.509,  state  in  relevant  part: 

§  1 80.509    Requirements  for  Inepection  and 
test  of  specification  tanic  cars. 

*        *        •        •        * 

(b)  Conditions  requiring  inspection 
and  test  of  tank  cars.  Witibout  regard  to 
any  other  periodic  inspection  and  test 
requirements,  a  tank  car  must  have  an 
appropriate  inspection  and  test 
according  to  the  type  of  defect  and  the 
type  of  maintenance  or  repair  performed 
if: 
***** 

(4)  The  Associate  Administrator  for 
Safety,  FRA,  requires  it  based  on  the 
existence  of  probable  cause  that  a  tank 
car  or  a  class  or  design  of  tank  cars  may 
be  in  an  imsafe  operating  condition. 

FRA's  Determination  and  Basis 

FRA  has  determined  that  iminspected 
Richmond-built  tank  cars  originally 
built  with  foam-in-place  insulation  and 
without  a  protective  tank  shell  exterior 
coating  constructed  under  the 
Certificates  of  Construction  in 
Attachment  A,  may  be  in  an  unsafe 
operating  condition.  As  used  in  this 
requirement  for  inspection  and  test,  the 
word  "uninspected"  when  describing  a 
car  means  that  the  car  has  not  had  its 
jacket  and  foam  insulation  removed  and 
that  the  exterior  surface  of  its  tank  shell, 
heads,  and  nozzles  have  not  been 
inspected  for  corrosion  and  pitting.  FRA 
bases  its  determination  on  the  historical 
record  of  these  cars  as  set  forth  in  the 
"Backgroimd"  section  of  this  letter, 
specifically,  the  following:  (1)  The 
significant  incidence  of  shell  corrosion 
discovered  during  the  post-December  5, 
1988  inspections  to  detect  head  pad 
cracks  in  Richmond-built  foam-in-place 
tank  cars;  (2)  the  catastrophic  failure  of 
a  car  firom  this  series  at  Selkirk,  New 
York,  on  March  5, 1996,  and  the  data 
developed  fi'om  inspections  requested 
after  that  accident  by  both  FRA  and 
AAR,  including  the  presence  of  exterior 
shell  corrosion  requiring  weld  overlay 
repairs  in  excess  of  25  square  feet  on  19 
percent  of  the  sample  fleet;  and  (3)  the 
July  1997  discovery  in  Manhattan, 
Illinois,  of  a  car  from  this  series  with  a 
through-wall  corrosion  pit  and  the 
October  15, 1997,  reporting  of  the 
subsequent  discovery  of  similar 
corrosion  on  4  of  11  sister  cars. 


Appropriate  Inspection  and  Test 

Based  on  the  foregoing,  I  order  and 
require  the  following  inspection  and 
test: 

1.  The  "class  or  design  of  tank  cars" 
subject  to  this  inspection  and  test 
requirement  is  uninspected  DOT 
specification  cars  originally  built  during 
the  period  from  January  1, 1972, 
through  December  31, 1982,  by 
Richmond  Tank  Car  Company  with 
foam-in-place  insulation  and  without  a 
protective  tank  shell  exterior  coating. 

2.  Each  car  to  be  inspected  under  this 
order  and  requirement  must  have  the 
tank  jacket  and  foam  insulation 
removed  prior  to  inspection.  This 
requirement  is  based  on  the  Manhattan, 
Illinois,  experience,  that  voids  in  the 
foam  insulation  and  non-adhesion  of  the 
foam  to  the  outer  tank  shell  are 
conditions  not  reliably  detectable  by  an 
ultrasonic  thickness  test  (UTT). 

3.  After  the  jacket  and  foam  insulation 
have  been  removed,  the  exterior  of  the 
tank  shell  must  be  inspected  for 
corrosion,  pitting,  and  any  other 
condition  that  would  render  the  exterior 
of  the  tank  shell  out  of  compliance  with 
the  Federal  tank  car  regulations  (49  CFR 
part  179  and  part  180.  Subpart  F)  or  the 
AAR  Tank  Car  Manual. 

4.  An  "appropriate  inspection  and 
test"  required  by  49  CFR  180.509(b)  is 
also  subject  to  the  quality  assurance 
program  requirements  of  49  CFR 
180.505  and  the  reporting  requirements 
of49  CFR  180.517. 

5.  In  order  to  ensure  tank  car  safety, 
FRA  finds  that  the  appropriate 
inspection  and  test  required  by  this 
notice  must  be  completed  on  or  before 
August  14,  2000. 

6.  A  car  foimd  not  in  compliance  with 
the  Federal  tank  car  regulations  or  the 
AAR  Tank  Car  Manual  must  be  returned 
to  a  complying  condition  before  it  is 
loaded  and  offwed  for  shipment. 

Additional  Maintenance  Suggestion 

The  owner  of  the  Selkirk  car  has 
inspected  more  than  700  sister  cars  for 
weld  overlay  defects  and  cracking 
associated  with  weld  overlay  defects,  as 
well  as  for  exterior  shell  corrosion. 
Although  struct\ual  cracks  and  weld 
defects  have  been  discovered  in  the  stub 
sill  areas  of  the  tank  cars,  no  tank  weld 
overlay  defects  or  cracks  have  been 
detected  on  this  block  of  cars.  In  order 
to  maintain  this  assurance  of  tank  car 
safety,  FRA  believes  the  possible 
existence  of  surface  and  subsurface 
weld  overlay  defects  warrants  inclusion 
of  non-destructive  examination,  by  a 
qualified  individual  using  a  qualified 
procedure,  of  any  existing  weld  overlay 
repair  area  prior  to  the  application  or 
reapplication  of  a  tank  jacket. 


If  you  have  questions  regarding  these 
inspection  requirements,  please  contact 
Edward  Pritchard  (202-493-6247)  or 
Brenda  Hattery  (202-493-6326)  of  my 
staff. 

Issued  in  Washington.  EXZ,  on  September  9. 
1998. 

George  A.  Gavalla, 

Acting  Associate  Administrator  for  Safety, 
Federal  Railroad  Administration. 

Attachment  A.— Owners  of 
Record  of  Foam-in-Place  Tank 
Cars  Built  Under  Richmond 
Tank  Car  Company's  Original 
Certificates  of  Construction 


Owner  of  record  of  cars 

Certificate  of 

originally  built  under  tfie 

constoiction 

listed  certificate  of  con- 

struction 

A734030 

PLM  International,  Inc. 

A734030A 

PLM  International,  Inc. 

U  S  L  Capital  Rail  Services 

A734031   

PLM  International,  Inc. 

A734031A  

PLM  International,  Inc. 

A744000  

E.I.  Du  Pont  De  Nemours 

&  Co.,  Inc. 

PLM  International,  Inc. 

A754014  

General  Electric  Railcar 

A754014A 
A754014B 

A754015  .. 

A764008  . 
A774006  . 

A7740066 
A774006C 

A774019  . 
A774020B 
A784002  . 

A794001A 

A794002  . 


A7940026 


Services  Corporation 
GLNX  Corporation 
SGA  Leasing  Company 
Transportation  Equipment, 

Inc. 
U  S  L  Capital  Rail  Services 
PLM  International,  Inc. 
Transportation  Equipment, 

Inc. 
GLNX  Corporation 
On-Track  Railcar  Services 

Corporation 
PLM  International,  Inc. 
Pl^  International,  Inc. 

GLNX  Corporation 

PLM  International,  Inc. 

Transportation  Equipment, 
Inc. 

Union  Tank  Car  Company 

Transportation  Equipment, 
Inc. 

On-Track  Railcar  Services 
Corporation 

PLM  Intemational,  Inc. 

Shell  Oil  Company 

Union  Tank  Car  Company 

Exxon  Cfiemical  Amerrcas 

The  Dow  Ct)emk:al  Com- 
pany 

The  Dow  Chemical  Com- 
pany 

General  American  Trans- 
portation Corporation 

GLNX  Corporation 

Transf.ortatk)n  Equipment, 
Inc. 

Union  Tank  Car  Company 

Transportation  Equipment, 
Inc. 
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Attachment  A.— Owners  of 
Record  of  Foam-in-Place  Tank 
Cars  Built  Under  Richmond 
Tank  Car  Company's  Original 
Certificates  of  Construction— 
Continued 


Owner  of  record  of  cars 

Certificate  of 

originally  built  under  the 

construction 

listed  certificate  of  con- 

struction 

A794017  

C.  W.  Brooks,  Inc. 

General  American  Trans- 

portation Corporation 

GLNX  Corporation 

Martin  Gas  Sales,  Inc. 

Union  Tank  Car  Company 

AT94024  

Tfie  Dow  Chemical  Com- 

pany 

A804002  

PLM  Intemational,  Inc. 

Union  Tank  Car  Company 

A804013  

Union  Cartide  Corporation 

Union  Tank  Car  Company 

A804021   

Phillips  Petroleum  Com- 

pany 

Union  Tank  Car  Company 

A814004  

Union  Tank  Car  Company 

A814007  

Union  Tank  Car  Company 

A814007A  

PLM  Intemational,  Inc. 

A814014A  

Allied  Chemical  Company 

(Allied  Corporation) 

F734037  

PLM  Intemational,  Inc. 

F764007  

Union  Tank  Car  Company 

F774001    

Union  Tank  Car  Company 

F774012  

Aeropress  Corporation 

GLNX  Corporation 

PLM  Intemational,  Inc. 

Transportation  Equipment, 

Inc. 
Union  Tank  Car  Company 

F7740126  

PLM  Intemational,  Inc. 

Transportation  Equipment, 

Inc. 

F814001    

Exxon  Chemical  Americas 

F814009  

PLM  Intemational,  Inc. 

Union  Tank  Car  Company 

F814012  

Union  Tank  Car  Company 

F824003  

PLM  Intemational,  Inc. 

F824003A  

PLM  Intemational,  Inc. 

Issued  in  Washington,  DC,  on  April  8, 1999 
under  the  authority  delegated  in  49  CFR  1.49 
and  under  49  CFR'l80.509(b). 
George  A.  Gavalla, 

Acting  Associate  Administrator  for  Safety. 
[FR  Doc.  99-9282  Filed  4-13-99;  8:45  am) 

BILUNQ  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Transtt  Administration 

Over-the-Road  Bus  Accessibility 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Program  guidance  revision, 

extension  of  application  deadline. 

The  Federal  Transit  Administration 
provided  program  guidance  and 
application  procedures  in  a  Federal 


Register  Notice  dated  February  8, 1999, 
"Over-the-road  Bus  Accessibility 
Program  Grants."  That  notice  stated  that 
"applicants  should  not  incur  costs  prior 
to  grant  approval  by  FTA."  Based  upon 
comments  from  representatives  of  the 
over-the-road  bus  industry,  that 
statement  is  rescinded  and  the  guidance 
is  hereby  revised:  the  incremental 
capital  cost  for  adding  wheelchair  lift 
equipment  to  any  new  vehicles 
delivered  on  or  after  Jime  9, 1998,  the 
effective  date  of  the  Transportation 
Equity  Act  for  the  21st  Century,  is 
eligible  for  funding  under  the  over-the- 
road  bus  accessibility  program.  In 
addition,  the  deadline  for  submitting 
grant  applications  to  the  FTA  regional 
offices  has  changed  from  April  16,  1999 
to  May  14, 1999.  Applicants  must 
comply  with  all  other  program  guidance 
provided  in  the  February  8, 1999 
Federal  Register  Notice. 

Issued  on:  April  8,  1999. 
Gordon  J.  Linton, 

Administrator. 

IFR  Doc.  99-9305  Filed  4-13-99;  8:45  am] 

BILUfMS  CODE  4910-S7-U 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  nature  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  January  26, 1999,  [64  FR  3997]. 
DATES:  Comments  must  be  submitted  on 
or  before  May  14, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Krusa,  Office  of  Maritime 
Labor,  Training,  and  Safety,  Maritime 
Administration,  MAR-250,  Room  7302, 
400  Seventh  Sti-eet,  SW,  Washington, 
DC  20590.  Telephone  202-366-2648  or 
FAX  202-493-2288.  Copies  of  this 
collection  can  also  be  obtained  from  that 
office. 

SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARAD). 


Title:  Supplementary  Training  Course 
Application. 

OMB  Control  Number:  2133-0030. 

Type  of  Request:  Extension  of  a 
currendy  approved  collection. 

Affected  Public:  U.S.  Merchant 
Seamen,  both  officers  and  unlicensed 
personnel,  and  other  U.S.  citizens 
employed  in  other  areas  of  waterbome 
commerce. 

Forms(s):  MA-823. 

Abstmct:  Section  1305  (a)  of  the 
Maritime  Education  and  Training  Act  of 
1980  states  that  the  Secretary  may 
provide  additional  training  on  maritime 
subjects  and  may  make  such  training 
available  to  the  personnel  of  the 
merchant  marine  of  the  United  States 
and  to  individuals  preparing  for  a  career 
in  the  merchant  marine.  In  addition,  the 
U.S.  Coast  Guard  (USCG)  requires  a  fire- 
fighting  certificate  for  U.S.  merchant 
marine  officers  pursuant  to  46  CFR 
10.205(g)  and  10.207(f).  This 
information  collection  is  necessary  for 
eligibility  assessment,  enrollment, 
attendance  verification  and  recordation. 
Without  this  information,  the  courses 
would  not  be  documented  for  future 
reference  by  the  program  or  individual 
student.  This  application  form  is  the 
only  dociunent  of  record  and  is  used  to 
verify  that  students  have  attended  the 
course. 

Annual  Estimated  Burden  Hours:  100 
Hours. 

Addressee:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  1 7th  Street,  NW, 
Washington,  DC  20503,  Attention 
MARAD  Desk  Officer. 

Comments  are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility?  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Dated:  April  8, 1999. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  99-9283  Filed  4-13-99;  8:45  am] 
BHJJNG  CODE  4910-01-P 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-5495] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1995- 
1997  Mercedes-Benz  E500  Passenger 
Cars  Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1995-1997 
Mercedes-Benz  E500  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1995-1997  Mercedes- 
Benz  E500  passenger  cars  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  May  14, 1999. 
addresses:  Comments  should  refer  to 
the  docket  number  and  notice  niimber, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm]. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactiued  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certffied  imder  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 


importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Motors  of  Kingsville.  Maryland 
("J.K.")  (Registered  hnporter  90-006) 
has  petitioned  NHTSA  to  decide 
whether  1995-1997  Mercedes-Benz 
E500  passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  J.K.  believes  are 
substantially  similar  are  1995-1997 
Mercedes-Benz  E500  passenger  cars  that 
were  manufactured  for  importation  into, 
and  sale  in,  the  United  States  and 
certified  by  their  manufacturer,  Daimler 
Benz,  A.G.,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1995-1997 
Mercedes-Benz  E500  passenger  cars  to 
their  U.S.-certified  counterparts,  and 
foimd  the  vehicles  to  be  substantially 
similar  with"  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1995-1997  Mercedes- 
Benz  E500  passenger  cars,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1995-1997  Mercedes- 
Benz  E500  passenger  cars  are  identical 
to  their  U.S.  certffied  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  102  Transmission  Shift  Lever 
Sequence  *  *  *.,  103  Defrosting  and 
Defogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems.  106  Brake 
Hoses,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  207  Seating  Systems, 
209  Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages.  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 


Additionally,  the  petitioner  states  that 
non-U.S.  certified  1995-1997  Mercedes- 
Benz  E500  passenger  cars  comply  with 
the  Bumper  Standard  found  in  49  CFR 
Part  581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  replacement  of  the  entire 
instrument  cluster  with  a  U.S.-model 
component  that  includes  a 
speedometer/odometer  calibrated  in 
miles  per  hour  and  other  U.S.-model 
gauges. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamps 
and  front  sidemarker  lamps;  (b) 
installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarker  lights;  (c)  installation  of  a 
U.S.-model  high  moimted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer  and  a 
warning  buzzer  microswitch  in  the 
steering  lock  assembly. 

Standard  No.  118  Power  Window 
Systems:  installation  of  a  relay  in  the 
power  window  system  so  that  the 
window  transport  is  inoperative  when 
the  ignition  is  switched  off. 

Standard  No.  206  Door  Locks  and 
Door  Retention  Components: 
replacement  of  the  rear  door  locks  and 
rear  door  lock  buttons  with  U.S.-model 
components. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  safety 
belt  warning  buzzer,  wired  to  the 
driver's  seat  belt  latch;  (b)  replacement 
of  the  driver's  and  passenger's  side  air 
bags,  control  units,  sensors,  seat  belts 
and  knee  bolsters  with  U.S.-model 
components  on  vehicles  that  are  not 
already  so  equipped.  The  petitioner 
states  that  the  vehicles  are  equipped  at 
the  front  and  rear  outboard  seating 
positions  with  combination  lap  and 
shoulder  belts  that  are  self  tensioning 
and  capable  of  being  released  by  means 
of  a  single  red  push-button,  and  with  a 
lap  belt  in  the  rear  center  designated 
seating  position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  U.S.-model 
doorbars  in  vehicles  that  are  not  already 
so  equipped. 

301  Fuel  System  Integrity:  inspection 
of  all  vehicles  to  ensure  that  they  are 
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equipped  with  a  rollover  and  check 
valve  that  complies  with  the  standard. 

Additionally,  the  petitioner  states  that 
all  vehicles  will  be  inspected  prior  to 
importation  to  assure  compliance  with 
the  Theft  Prevention  Standard  found  in 
49  CFR  part  541,  and  that  anti-theft 
devices  that  meet  the  standard  will  be 
installed  on  all  vehicles  that  are  not 
already  so  equipped. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicle  near  the  left 
windshield  post  and  a  reference  and 
certification  label  must  be  affixed  in  the 
area  of  the  left  front  door  post  to  meet 
the  requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm].  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  9,  1999. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
|FR  Doc.  99-9330  Filed  4-13-99;  8:45  am] 
BNJJNGCOOE  4aio-«a-p 


DEPARTMENT  OF  TRANSPORTATION 

National  Higliway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-5497] 

Notica  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1994- 
1999  Cadillac  DeVille  Passenger  Cars 
Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  EKDT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1995-1999 
Cadillac  DeVille  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  doounent  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 


petition  for  a  decision  that  1995-1999 
Cadillac  DeVille  passenger  cars  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  sale  in  the  United 
States  and  that  were  certified  by  their 
manufactiu^r  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  May  14, 1999. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  (Docket  hours  are  from  9  am  to 
5  pm]. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliajice,  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATKM: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  Uie  Federal 
Register. 

Champagne  Imports  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
non-U.S.  certified  1994-1999  Cadillac 
DeVille  passenger  cars  are  eligible  for 


importation  into  the  United  States.  The 
vehicles  which  Champagne  believes  are 
substantially  similar  are  1994-1999 
Cadillac  DeVille  passenger  cars  that 
were  manufactured  for  sale  in  the 
United  States  and  certified  by  their 
manufacturer,  General  Motors 
Corporation,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  cleiims  that  it  carefully 
compared  non-U.S.  certified  1994-1999 
Cadillac  DeVille  passenger  cars  to  their 
U.S.-certified  counterparts,  and  foimd 
the  vehicles  to  be  substantially  similar 
with  respect  to  compliance  with  most 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to . 
demonstrate  that  non-U.S.  certified 
1994-1999  Cadillac  DeVille  passenger 
cars,  as  originally  manufactured, 
conform  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
their  U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1994-1999  Cadillac 
DeVille  passenger  cars  are  identical  to 
their  U.S.-certified  counterparts  with 
respect  to  compliance  vdth  Standard 
Nos.  102  Transmission  Shift  Lever 
Sequence  *  *  *,  103  Defrosting  and 
Befogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems.  116  Brake  Fluid. 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials.  207  Seating  Systems, 
209  Seat  Belt  Assemblies,  206  Door 
Locks  and  Door  Retention  Components, 
207  Seating  Systems.  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1994-1999  Cadillac 
DeVille  passenger  cars  comply  with  the 
Bumper  Standard  found  in  49  CFR  part 
581,  and  with  the  Theft  Prevention 
Standard  found  in  49  CFR  part  541. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
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of  the  speedometer/odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies  that  incorporate  headlamps 
with  DOT  markings;  (b)  installation  of 
U.S.-model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies;  (d) 
installation  of  a  center  high  mounted 
stop  lamp  if  the  vehicle  is  not  already 
so  equipped. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placcU'd. 

Standard  No.  Ill  Rearview Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Cmsh 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver's 
and  passOTiger's  side  air  bags  and  knee 
bolsters  with  U.S.-model  components  if 
the  vehicle  is  not  already  so  equipped. 
The  petitioner  states  that  the  vehicles 
are  equipped  with  combination  lap  and 
shoulder  restraints  that  adjust  by  means 
of  an  automatic  retractor  and  release  by 
means  of  a  single  push  button  at  both 
front  designated  seating  positions,  with 
combination  lap  and  shoulder  restraints 
that  release  by  means  of  a  single  push 
button  at  both  rear  outboard  designated 
seating  positions,  and  with  a  lap  belt  at 
the  rear  center  designated  seating 
position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
beams  if  the  vehicle  is  not  already  so 
equipped. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  states  that  a  vehicle 
identification  number  plate  must  be 
affixed  to  all  non-U.S.  certified  1994- 
1999  Cadillac  DeVille  passenger  cars  to 
meet  the  requirements  of  49  CFR  Part 
565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 


described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109.  400  Seventh  Street,  SW, 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  conunents  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  9, 1999. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  99-9331  Filed  4-13-99;  8:45  am] 
BHJJNQ  CODE  491  a-fi»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doclcet  No.  NHTSA-99-5496] 

Notice  of  Receipt  of  Petition  for 
Decision  TTiat  Nonconforming  1995- 
1999  IMercedes-Benz  S600  Passenger 
Cars  Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1995-1999 
Mercedes-Benz  S600  passenger  cars  are 
eligible  for  importation. 

summary:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1995-1999 
Mercedes-Benz  S600  passenger  cars  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  May  14. 1999. 


ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm] 

FOR  FURTHER  INFORMATKM  CONTACT: 
George  Entwistle,  Ofiice  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
.  motor  vehicle  that  was  not  originally 
manufactiired  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  imless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  emd  sale  in  the  United  States, 
certified  imder  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  appUcable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
afi^ords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  die  Federal 
Register. 

Champagne  Imports  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
non-U.S.  certified  1995-1999  Mercedes- 
Benz  S600  p^senger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  Champagne  believes  are 
substantially  similar  are  1995-1999 
Mercedes-Benz  S600m  passenger  cars 
that  were  manufactured  for  importation 
into,  and  sale  in.  the  United  States  and 
certified  by  their  manufacturer.  Daimler 
Benz.  A.G.,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1995-1999 
Mercedes-Benz  S600  passenger  cars  to 
their  U.S.-certified  counterparts,  and 
foimd  the  vehicles  to  be  substantially 
similar  writh  respect  to  compliance  with 
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most  Federal  motor  vehicle  safety 
standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified 
1995-1999  Mercedes-Benz  S600 
passenger  cars,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1995-1999  Mercedes- 
Benz  S600  passenger  cars  are  identical 
to  their  U.S.-certified  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  102  Transmission  Shift  Lever 
Sequence  *  *  *,  103  Defrosting  and 
Befogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  BraJce  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  207  Seating  Systems, 
209  Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1995-1999  Mercedes- 
Benz  S600  passenger  cars  comply  with 
the  Bumper  Standard  found  in  49  CFR 
part  581,  and  with  the  Theft  Prevention 
Standard  foimd  in  49  CFR  part  541. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp:  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  that  incorporate  headlamps 
with  DOT  markings;  (b)  installation  of 
U.S.-model  fi'ont  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies;  (d) 
installation  of  a  center  high  moimted 


stop  lamp  if  the  vehicle  is  not  already 
so  equipped. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model   . 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  206  Door  Locks  and 
Door  Retention  Components: 
replacement  of  the  rear  door  locks  and 
the  rear  door  locking  buttons  with  U.S.- 
model  components. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver's 
and  passenger's  side  air  bags  and  knee 
bolsters  with  U.S.-model  components  if 
the  vehicle  is  not  already  so  equipped. 
The  petitioner  states  that  the  vehicles 
are  equipped  with  combination  lap  and 
shoulder  restraints  that  adjust  by  means 
of  an  automatic  retractor  and  release  by 
means  of  a  single  push  button  at  both 
fit)nt  designated  seating  positions,  with 
combination  lap  and  shoulder  restraints 
that  release  by  means  of  a  single  push 
button  at  both  rear  outboard  designated 
seating  positions,  and  with  a  lap  belt  at 
the  rear  center  designated  seating 
position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
beams  if  the  vehicle  is  not  already  so 
equipped. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  states  that  a  vehicle 
identification  number  plate  must  be 
affixed  to  all  non-U.S.  certified  1995- 
1999  Mercedes-Benz  S600  passenger 
cars  to  meet  the  requirements  of  49  CFR 
Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 


described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  conmients  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  9, 1999. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[PR  Doc.  99-9332  Filed  4-13-99;  8:45  am] 

BILUNG  CODE  4910-59-P 


MORRIS  K.  UDALL  SCHOLARSHIP 
AND  EXCELLENCE  IN  NATIONAL 
ENVIRONMENTAL  POUCY 
FOUNDATIONS 

Sunshine  Act  Meeting 

The  Board  of  Trustees  of  the  Morris  K. 
Udall  Scholarship  &  Excellence  in 
National  Environmental  Policy 
Foundation  will  hold  a  meeting 
beginning  at  9:00  a.m.  on  Thursday, 
April  22,  1999  at  the  offices  of  the  U.S. 
Institute  for  Enviroiunental  Conflict  , 
Resolution,  110  South  Church,  Ste. 
3350,  Tucson,  AZ  85701. 

The  matters  to  be  considered  will 
include  (1)  A  report  on  the  U.S.  Institute 
of  Environmental  Conflict  Resolution, 
and  (2).  A  report  from  the  Udall  Center 
for  Studies  and  Public  Policy  and  (3) 
Program  Reports.  The  meeting  is  open  to 
the  public. 

Contact  Person  for  More  Information: 
Christopher  L.  Hehns,  110  South 
Church,  Ste.  3350,  Tucson,  Arizona 
85701.  Telephone  (520)  670-5608. 

Dated  this  9th  day  of  April,  1999. 
Christopher  L.  Helms, 
Director. 
[PR  Doc.  99-9380  Filed  4-12-99;  12:05  pm] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

U.S.  Agency  For  Interrational 
Development 

48  CFR  Parte  722, 732  and  752 
[AIDAR  Notice  98-3] 

RIN0412-AA39 

Miscellaneous  Amendmente  to 
Acquisition  Regulations 

Correction 

In  rule  document  99-2032  beginning 
on  page  5005,  in  the  issue  of  Tuesday, 
February  2, 1999,  make  the  following 
corrections: 

722.805-70    [Corrected] 

1.  On  page  5007,  in  the  third  column, 
in  722.805-70(e),  in  the  fourth  line, 
"the"  should  read  "that". 

732.406-73    [Corrected] 

2.  On  page  5008.  in  the  second 
column,  in  732.406-73{b),  in  the  first 
line,  "offices"  should  read  "officers". 


752.7005    [Corrected] 

3.  On  page  5010,  in  th  second  column, 
in  752.7005,  in  paragraph  (b)(2){iv)  of 
the  clause,  in  the  fifth  line,  "format" 
should  read  "Format". 
(PR  Doc.  C9-2032  Filed  4-13-99;  8:45  am] 

BILUNQ  CODE  1505-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parte  230, 240  and  270 

[Release  Nos.  33-7656, 34-41189,  IC-23745; 
RIe  No.  S7-10-99;  International  Series 
Release  No.  1188] 

RIN  3235-AH32 

Offer  and  Sale  of  Securities  to 
Canadian  Tax-Deferred  Retirement 
Savings  Accounto 

Correction 

In  proposed  rule  document  99-7237, 
beginning  on  page  14648,  in  the  issue  of 
Friday,  March  26, 1999,  make  the 
following  correction: 

On  page  14649,  in  the  second  and 
third  columns,  the  text  "The 
Commission  and  its  staff  have 
interpreted  section  7(d)  to  generally 
prohibit  a  foreign  fund  from  making  a 
U.S.  private  offering  if  that  offering 
would  cause  the  securities  of  the  fund 
to  be  beneficially  owned  by  more  than 
100  U.S.  residents.  See  Resale  of 
Restricted  Seciuities,  Seciuities  Act 
Release  No.  6862  (Apr.  23, 1990)  (55  FR 
17933  (Apr.  30, 1990)]  at  text  following 
n.64;  Investment  Fimds  Institute  of 


Canada,  SEC  No-Action  Letter  (Mar.  4, 
1996);  Touche  Remnant  &  Co.,  SEC  No.- 
Action  Letter  (Aug.  27, 1984).  Given  the 
large  number  of  Canadian/U.S. 
Participants,  it  is  imlikely  that  a 
Candadian  fund  could  sell  securities  to 
Canadian  retirement  accoimts  of 
Canadian/U.S.  Participants  without 
exceeding  the  limit  of  100  U.S. 
beneficial  owners."  should  be  removed 
and  placed  above  footnote  11. 
[FR  Doc.  C9-7237  Filed  4-13-99;  8:45  am] 
BIUJNQ  CODE  1S06-O1-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[AirspK*  Doclcst  No.  99-AGL-20] 

Proposed  Esteblishment  of  Class  E 
Airspace;  De  Kalb,  IL 

Correction 

In  proposed  rule  document  99-8246, 
beginning  on  page  16370,  in  the  issue  of 
Monday  April  5, 1999.  make  the 
following  correction: 

§71.1    [Corrected] 

On  page  16371,  in  the  second  column, 
in  §  71.1,  imder  the  heading  AGL  IL  E5 
De  Kalb  IL  [New],  in  the  second  line, 
"Lat.  41°  42'  30"W"  should  read  "Lat. 
41°  55'  55"N.,  Long.  88°  42'  30"W". 
[FR  Doc.  C9-8246  Filed  4-13-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVrCES 

Administration  for  Children  and 
Families 

45  CFR  Part  283 
RIN  097&-AB79 

Implementation  of  Section  403(aH2)  of 
Social  Security  Act;  Bonus  To  Reward 
Decrease  in  Illegitimacy  Ratio 

AGENCY:  Administration  for  Children 
and  Families,  HHS. 
action:  Final  rule 

summary:  The  Administration  for 
Children  and  Families  is  issuing  a  final 
rule  describing  how  we  will  award  a 
bonus  to  those  States  that  experience 
the  largest  decreases  in  out-of-wedlock 
childbearing  and  also  reduce  their 
abortion  rates.  The  total  amount  of  the 
bonus  will  be  up  to  $100  million  in  each 
of  fiscal  years  1999  through  2002,  and 
the  award  for  each  eligible  State  in  a 
given  year  will  be  $25  million  or  less. 

This  incentive  provision  is  a  part  of 
the  welfare  reform  block  grant  program 
enacted  in  1996 — the  Temporary 
Assistance  for  Needy  Families,  or 
TANF,  program. 

DATES:  This  regulation  is  effective  June 
14, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kelleen  Kaye,  Senior  Program  Analyst, 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation,  at  (202)  401- 
6634;  or  Ken  Maniha,  Senior  Program 
Analyst,  Administration  for  Children 
and  Families,  at  (202)  401-5372. 

Deaf  and  hearing-impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
between  8:00  a.m.  and  7:00  p.m.  Eastern 
time. 
SUPPLEMENTARY  INFORMATION: 
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Process 
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C.  Paperwork  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

E.  Congressional  Review 

L  The  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act 

On  August  22, 1996,  President 
Clinton  signed  "The  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996" — or 
PRWORA— into  law.  The  first  title  of 
this  law  (Pub.L.  104-193)  established  a 
comprehensive  welfare  reform  program 
designed  to  change  the  nation's  welfare 
system  dramatically.  The  program  is 
called  Temporary  Assistance  for  Needy 
Families,  or  TANF,  in  recognition  of  its 
focus  on  moving  recipients  into  work 
and  time-limited  assistance. 

PRWORA  repealed  the  prior  welfare 
program  known  as  Aid  to  Families  with 
Dependent  Children  (AFDC),  which 
provided  cash  assistance  to  needy 
families  on  an  entitlement  basis.  It  also 
repealed  the  related  progreuns  known  as 
the  Job  Opportunities  and  Basic  Skills 
Training  program  (JOBS)  and 
Emergency  Assistance  (EA). 

The  TANF  program  went  into  effect 
on  July  1, 1997,  except  in  States  that 
elected  to  submit  a  complete  plan  and 
implement  the  program  at  an  earlier 
date.  It  challenges  Federal,  State,  Tribal 
and  local  governments  to  foster  positive 
changes  in  the  culture  of  the  welfare 
system  and  to  take  more  responsibility 
for  program  results  and  outcomes. 

It  also  gives  States  the  authority  to  use 
Federal  welfare  funds  "in  any  manner 
that  is  reasonably  calculated  to 
accomplish  the  purpose"  of  the  new 
program  (see  Legislative  History  below). 
It  provides  them  broad  flexibility  to  set 
eligibility  rules  and  decide  what 
benefits  are  most  appropriate,  and  it 
offers  States  an  opportunity  to  try  new, 
far-reaching  ideas  so  they  can  respond 
more  effectively  to  the  needs  of  families 
within  their  own  unique  environments. 

n.  The  Bonus  Award 

A.  Legislative  History 

One  of  the  greatest  concerns  of 
Congress  in  passing  the  PRWORA  was 
the  negative  effect  of  out-of-wedlock 
births.  This  concern  is  reflected  in  the 
Congressional  findings  at  section  101  of 
PRWORA.  Here,  Congress  described  the 
need  to  address  issues  relating  to 
marriage,  the  stability  of  families,  and 
the  promotion  of  responsible  fatherhood 
and  motherhood.  The  issues  cited  were: 
the  increasing  number  of  children 
receiving  public  assistance;  the 
increasing  number  of  out-of-wedlock 
births;  the  negative  consequences  of  an 
out-of-wedlock  birth  to  the  mother,  the 


child,  the  family,  and  society;  and  the 
negative  consequences  of  raising 
children  in  single-parent  homes. 
Congressional  concern  is  also 
reflected  in  the  goals  of  the  TANF 
program  and  the  inclusion  of  a 
performance  bonus  entitled  "Bonus  to 
Reward  Decrease  in  Illegitimacy  Ratio." 
One  purpose  of  the  TANF  program,  as 
stated  in  section  401(a)(3)  of  the  Social 
Security  Act,  is  to  "prevent  and  reduce 
the  incidence  of  out-of-wedlock 
pregnancies  and  establish  annual 
numerical  goals  for  preventing  and 
reducing  the  incidence  of  these 
pregnancies."  In  enacting  the  bonus 
provision.  Congress  intended  to  provide 
greater  impetus  to  State  efforts  in  this 
area  and  encourage  State  creativity  in 
developing  effective  solutions. 

B.  Summary  of  the  Bonus  Award 
Process 

This  final  rule  implements  section 
403(a)(2)  of  the  Social  Security  Act  (the 
Act),  "Bonus  to  Reward  Decrease  in 
Illegitimacy  Ratio."  In  this  final  rule,  we 
use  the  term  "bonus"  to  refer  to  the 
bonus  in  section  403(a)(2)  of  the  Act. 
We  use  the  term  "ratio"  to  refer  to  the 
ratio  of  out-of-wedlock  births  to  total 
births. 

As  specified  in  section  403(a)(2)  of  the 
Act,  we  will  award  up  to  $100  million 
annually,  in  each  of  fiscal  years  1999 
through  2002.  The  amoimt  of  the  bonus 
for  each  eligible  State  in  a  given  year 
will  be  $25  million  or  less.  For  the 
piirposes  of  this  award,  States  include 
the  50  States  of  the  United  States,  the 
District  of  Coliunbia,  the 
Commonwealth  of  Puerto  Rico,  Guam, 
the  United  States  Virgin  Islands,  and 
American  Samoa.  While  the  criteria  for 
determining  bonus  eligibility  for  Guam, 
the  Virgin  Islands,  and  American  Samoa 
are  the  same  as  for  the  remaining  States, 
their  eligibility  is  determined  separately 
and  the  determination  of  their  bonus 
amount  is  different,  as  specified  in  the 
statute  in  sections  403(a){2)(B)(ii) 
(Amount  of  Grant)  and  403(a)(2)(C)(i)(I) 
(definition  of  eligible  State). 

Briefly,  we  will  award  the  bonus  as 
follows: 

•  We  will  calculate  the  ratio  of  out- 
of-wedlock  births  to  total  births  for  each 
State  for  the  most  recent  two-year 
period  for  which  data  are  available  and 
for  the  prior  two-year  {>eriod.  To 
compute  these  ratios,  we  will  use  the 
vital  statistics  data  compiled  annually 
by  the  National  Center  for  Health 
Statistics  and  based  on  records 
submitted  by  the  States. 

•  For  States  other  than  Guam,  the 
Virgin  Islands,  and  American  Samoa, 
we  will  identify  the  five  States  that  had 
the  largest  proportionate  decrease  in 
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their  ratios  between  the  most  recent 
two-year  period  for  which  data  are 
available  and  the  prior  two-year  period. 
These  States  are  potentially  ebgible. 

•  For  Guam,  the  Virgin  Islands,  and 
American  Samoa,  we  will  identify 
which  jurisdictions  had  a  comparable 
decrease  in  their  Ratios  (i.e.,  a  decrease 
at  least  as  large  as  the  smallest  decrease 
among  the  other  qualifying  States  or  a 
decrease  that  ranks  among  the  top  five 
decreases  when  all  States  and 
Territories  are  ranked  together).  These 
additional  States  will  also  be  potentially 
eligible. 

•  We  will  notify  the  potentially 
eligible  States  that,  to  be  considered  for 
the  bonus,  tbey  need  to  submit  data  and 
information  on  the  number  of  abortions 
performed  in  their  State  for  the  most 
recent  year  and  for  1995. 

•  We  will  determine  which  of  the 
potentially  eligible  States  also 
experienced  a  decrease  in  their  rate  of 
abortions  (defined  for  the  purposes  of 
this  bonus  to  be  ratio  of  the  abortions  to 
live  births)  for  the  most  recent  calendar 
year  compared  to  1995,  the  base  year 
specified  in  the  Act.  These  States  will 
receive  a  bonus  award. 

m.  Development  of  the  Final  Rule 

A.  Consultations 

hi  the  spirit  of  both  regulatory  reform 
and  PRWORA,  we  implemented  a  broad 
consultation  strategy  prior  to  the 
drafting  of  all  proposed  regulations  for 
the  TANF  program,  including  this 
bonus  provision.  We  discussed  major 
issues  related  to  the  proposed 
rulemaking  with  outside  parties  at 
several  meetings.  We  spoke  with  a 
number  of  different  audiences  including 
representatives  of  State  and  local 
government.  State  TANF  agencies, 
national  advocacy  organizations,  and 
data  collection  experts.  These 
consultations  were  helpful  to  us  in 
identifying  key  issues  and  evaluating 
policy  options. 

B.  Regulatory  Reform 

hi  its  latest  Document  Drafting 
Handbook,  the  Office  of  the  Federal 
Register  supports  the  efforts  of  the 
National  Performance  Review  (now  the 
National  Partnership  for  Reinventing 
Government)  to  encourage  Federal 
agencies  to  produce  more  reader- 
friendly  regulations  and  regulations 
written  in  plain  language,  hi  drafting 
this  final  rule,  we  have  paid  close 
attention  to  this  guidance.  Individuals 
who  are  famiUar  with  prior  welfare 
regulations  should  notice  that  this 
package  incorporates  a  distinctly 
different,  more  readable  style. 

In  the  spirit  of  faciUtating 
imderstanding,  we  have  included  some 


of  the  preamble  discussion  from  the 
NPRM  as  well  as  additional  mformation 
related  to  the  final  rule  to  provide 
further  explanation  and  context  for  the 
reader.  This  information  is  imder  the 
heading  "Additional  Information 
Related  to  This  Section."  We  also  have 
exercised  some  editorial  discretion  to 
make  the  discussion  more  succinct  or 
clearer  in  places.  However,  where  we 
made  significant  changes  in  the 
preamble  material  or  the  regulatory  text, 
the  preamble  explains  these  changes. 

C.  Notice  of  Proposed  Rulemaking 

On  March  2, 1998,  the  Administration 
for  Children  and  Families  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
to  implement  section  403(a)(2)  of  the 
Act.  We  provided  a  60-day  comment 
period  which  ended  on  May  1, 1998  (63 
FR  10264). 

We  offered  those  interested  the 
opportunity  to  submit  comments  either 
by  mail  or  electronically  via  our  Web 
site.  Several  commenters  took  advantage 
of  the  electronic  access,  but  we  received 
most  comments  by  mail. 

In  addition,  we  held  a  briefing  on  the 
provisions  of  the  NPRM  for  interested 
organizations  and  entities  on  March  12, 
1998.  The  purpose  of  the  briefing  was  to 
answer  questions  on  the  NPRM  and 
provide  clarifying  information. 

We  received  17  letters  commenting  on 
tlie  NPRM  from  five  States,  one  local 
government  agency,  one  State  legislator, 
one  national  organization  representing 
State  interests,  seven  national  nonprofit 
research  and  advocacy  organizations, 
and  three  individuals.  (One  letter  was 
signed  by  two  national  organizations.) 

In  general,  the  comments  expressed 
qualified  approval  for  our  proposed 
approach  to  this  highly  technical 
statutory  provision.  Some  commenters 
recognized  that  we  were  constrained  by 
the  statute  in  developing  the  NPRM, 
but,  within  those  limitations, 
commended  our  approach  for  "in  some 
instances,  minimizing  the  potential 
problems  posed  by  the  bonus."  Other 
commenters  supported  specific  aspects 
ofthe  NPRM,  such  as: 

•  The  proposed  use  of  existing  data 
(no  new  data  collection  requirements); 

•  Not  ranking  States  based  on  their 
abortion  data; 

•  Our  stated  preference  for  residence 
data  on  abortions  while  proposing  to 
accept  either  occurrence  or  residence 
data; 

•  Recognizing  the  differences  in  the 
States'  methods  of  collecting  data  on 
abortions  and  providing  for  State 
changes  in  State  methodology;  and 

•  Designing  a  process  which  would 
allow  all  States  to  compete  for  the 
bonus,  if  they  so  choose. 


Several  commenters,  however, 
expressed  serious  concern  about 
possible  unintended  effects  of  the  bonus 
and  about  the  quality  of  the  abortion 
data  on  which  the  bonus  award  would 
be  based.  They  urged  increased 
attention  to  and  recommended  that  we 
place  additional  requirements  on  the 
collection  of  abortion  data.  They  also 
urged  greater  Departmental  involvement 
to  prevent,  for  example,  actions  that 
might  restrict  access  to  abortion.  Several 
commenters  recommended  specific 
steps  the  Department  might  take  to  help 
assure  that  the  bonus  award  was  not 
based  on  a  State's  legislation  or  pohcies 
to  restrict  abortion  services.  They  also 
recommended  ways  in  which  the 
Department  might  use  this  bonus  award 
process  to  evaluate  out-of-wedlock  and 
teen  pregnancy  prevention  programs, 
improve  the  quality  of  the  abortion  data, 
and  disseminate  information  on  best 
practices. 

We  appreciate  the  thoughtful  and 
policy-focused  comments  we  received 
and  have  seriously  considered  all 
concerns  and  recommendations.  We 
have  made  several  changes  in  the  final 
rule  based  on  the  comments.  We  will 
discuss  all  comments  below.  Briefly, 
however,  we  have: 

•  Revised  the  definition  of  "abortion" 
to  exclude  spontaneous  abortions; 

•  Specified  that  if  a  State  changes  its 
methodology  for  the  collection  of 
abortion  data,  it  must  describe  the 
nature  ofthe  change  and  submit  this 
explanatory  information  along  with  the 
number  of  abortions  performed  after 
adjusting  for  these  changes; 

•  For  changes  in  the  collection  of  data 
on  out-of-wedlock  births  implemented 
prior  to  1998.  reduced  the  period  of 
time  States  have  to  submit  this 
information  from  one  year  following 
publication  of  the  final  rule  to  60  days 
following  publication  of  the  final  rule; 

•  Clarified  the  time  limit  on  the 
expenditure  of  the  bonus  award  funds; 

•  Clarified  the  scope  of  the  activities 
and  services  that  may  be  funded  using 
bonus  award  funds  and  the  limitations 
on  the  use  of  these  funds; 

•  Clarified  that,  for  Puerto  Rico, 
Guam,  the  Virgin  Islands,  and  American 
Samoa,  bonus  award  funds  are  not 
subject  to  the  mandatory  funding 
ceilings  established  in  section  1108(c)(4) 
ofthe  Act.  (Section  1108(c)(4)  limits  the 
total  amount  of  TANF  bloclc  grant 
funding  for  these  iiuisdictions.) 

We  were  not  able  to  accept 
recommendations  that  were  inconsistent 
with  the  statute  or  our  regulatory 
authority.  Examples  of  these 
rbcommendations  included: 

•  That  we  design  a  process  to  ensure 
that  five  States  (other  than  Guam,  the 
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Virgin  Islands,  and  American  Samoa) 
would  receive  bonus  awards  annually; 

•  That  States  that  do  not  collect 
abortion  data  be  allowed  to  submit 
abortion  data  based  on  a  sub-state 
population  such  as  Medicaid  recipients; 

•  That  we  require  States  to  submit 
information  on  the  policy  measures  they 
followed  to  lower  their  out-of-wedlock 
births:  and 

•  That,  when  determining  eligibility, 
we  discount  changes  in  abortion  that 
result  from  changes  in  availability  of 
abortion  services. 

These  and  other  comments  and 
recommendations  will  be  discussed 
below. 

D.  Section-By-Section  Discussion  of  the 
-Final  Rule 

Section  283.1  What  Does  This  Part 
Cover? 

This  section  of  the  NPRM  provided  a 
summary  of  the  content  of  part  283 
covering  how  we  would  determine 
which  States  qualify  for  the  bonus 
award,  what  data  we  would  use  to  make 
this  determination,  and  how  we  would 
determine  the  amount  of  the  award. 

We  received  no  specific  comments  on 
and  have  made  no  changes  in  this 
section. 

Section  283.2  What  Definitions  Apply  to 
This  Part? 

This  section  of  the  NPRM  proposed 
definitions  of  the  terms  used  in  part 
283.  Some  of  these  definitions  assigned 
a  one-word  term  to  represent  a 
frequently  used  phrase.  For  example, 
"bonus"  is  defined  to  mean  the  Bonus 
to  Reward  Decrease  in  Illegitimacy  Ratio 
authorized  imder  section  403(a)(2)  of 
the  Act.  Other  definitions  add  clarity 
and  precision  to  key  technical  terms. 
For  example,  we  defined  the  "most 
recent  year  for  which  abortion  data  are 
available"  as  the  year  that  is  two 
calendar  years  prior  to  the  current 
calendar  year. 

We  received  several  comments 
relating  to  definitions  in  this  part.  These 
comments  referred  to  definitions  for 
"abortion,"  "most  recent  period  for 
which  birth  data  are  available,"  most 
recent  year  for  which  abortion  data  are 
available,"  and  "number  of  out-of- 
wedlock  births." 

Comment:  One  commenter 
recommended  that  we  modify  the 
definition  of  "abortion"  to  make  clear 
that  spontaneous  abortions,  i.e., 
miscarriages,  are  not  included  in  this 
definition. 

Response:  We  agree  and  have  revised 
the  definition  accordingly. 

Comment:  One  commenter 
interpreted  the  definition  of  "most 


recent  two-year  period  for  which  birth 
data  are  available"  as  variable  across 
States.  This  commenter  recommended 
that  we  measure  potential  State 
eligibility  for  the  bonus  based  on 
identical  time  periods  across  States. 

Response:  We  agree  that  the 
determination  of  eligibility  will  be 
based  on  birth  data  for  an  identical  time 
period  across  States.  We  have  clarified 
the  definition  of  "most  recent  two-year 
period  for  which  birth  data  are 
available"  to  indicate  that  this  will  be 
the  most  recent  period  for  which  the 
National  Center  for  Health  Statistics 
(NCHS)  has  released  final  birth  data  by 
State.  Final  data  released  by  NCHS 
covers  the  same  year  for  all  reporting 
States,  as  noted  in  the  NPRM. 

Comment:  One  commenter  objected  to 
this  same  definition  on  different 
grounds.  In  the  NPRM,  we  said  in  the 
preamble  discussion  to  §  283.4  that  in 
bonus  year  1999,  we  would  likely 
compare  births  in  calendar  years  1996 
and  1997  to  births  in  years  1994  and 
1995.  The  commenter  believed  that  this 
would  not  provide  a  fair  comparison 
among  States,  particularly  those  States 
that  had  Implemented  programs  to 
reduce  out-of-wedlock  births  since 
enactment  of  PRWORA.  The  commenter 
also  believed  that  it  did  not  make  sense 
to  compare  years  prior  to  enactment  of 
the  TANF  program  and  suggested  that 
we  use  more  recent  birth  data  that 
would  reflect  recent  State  efforts  to 
reduce  out-of-wedlock  births,  delaying 
the  bonus  award  if  necessary. 

Response:  We  recognize  the 
importance  of  basing  the  bonus  on  the 
most  recent  data  available  and 
incorporating  data  that  reflect  State 
efforts  to  reduce  out-of-wedlock 
childbearing.  The  rule  clearly  states  that 
eligibility  will  be  based  on  the  most 
recent  data  released  by  NCHS.  In  all  but 
the  first  bonus  year,  eligibility  will 
likely  be  based  on  data  that  reflect  post- 
TANF  outcomes.  For  example,  in  the 
first  bonus  year,  FY  1999,  we  will  base 
awards  on  a  data  period  including  1997; 
awards  in  FY  2000  will  reflect  data  for 
1998. 

However,  after  carefully  considering 
this  matter,  we  have  determined  that  the 
Department  must  obligate  the  first-year 
bonus  funds  in  fiscal  year  1999,  and 
therefore  determination  of  eligibility  in 
the  first  year  cannot  be  delayed  beyond 
fiscal  year  1999. 

Comment:  One  commenter  objected  to 
the  definition  of  "most  recent  year  for 
which  abortion  data  are  available."  The 
NPRM  defined  this  term  as  "the  year 
that  is  two  calendar  years  prior  to  the 
current  calendar  year."  We  provided  the 
example  that  in  calendar  year  1999,  the 
most  recent  year  for  which  abortion  data 


are  available  would  be  calendar  year 
1997.  The  commenter  recommended 
that  we  change  the  definition  to  read: 
"the  year  that  is  no  later  than  two 
calendar  years  prior  to  the  current 
calendar  year."  The  commenter  believed 
that  if  more  timely  data  were  available. 
States  should  be  allowed  to  use  these 
data,  particularly  if  the  data  would  have 
a  positive  effect  on  the  State's  eligibility 
for  the  bonus,  since  the  data  would  not 
affect  another  State's  eligibility. 

Response:  The  definition  stated  in  the 
NPRM  bases  eligibility  on  reasonably 
current  abortion  data  gathered  for  a 
consistent  time  period.  While  States  do 
not  compete  directly  vdth  respect  to 
their  abortion  measures,  it  is  important 
to  define  this  period  consistently.  If 
each  State  were  to  use  their  most  recent 
year  of  abortion  data,  eligibility  could  be 
affected  not  only  by  changes  in  the 
abortion  rate  but  also  by  changes  in  the 
State's  decision  regarding  when  to 
release  the  next  year  of  data,  which  is 
not  the  intent  of  the  bonus  provision. 
The  final  rule  was  not  changed  with 
respect  to  this  comment. 

Comment:  One  commenter  objected  to 
the  definition  of  "niunber  of  out-of- 
wedlock  births"  and  "number  of  total 
births"  because  she  interpreted  the 
definitions  to  mean  the  number  of  births 
occiuring  in  the  State.  The  commenter 
recommended  that  the  niunber  of  births 
be  measured  according  to  the  state  of 
residence  rather  than  the  state  of 
occiurence. 

Response:  We  agree  that  the  number 
of  out-of-wedlock  and  total  births  will 
be  measured  according  to  state  of 
residence  rather  than  state  of 
occurrence,  and  the  definitions 
proposed  in  the  NPRM  for  out-of- 
wedlock  and  total  births  already  reflect 
this.  Therefore,  no  changes  were  needed 
in  the  final  rule.  We  retained  the  two 
pertinent  definitions  proposed  in  the 
NPRM  as  follows: 

"Niunber  of  out-of-wedlock  births  for 
the  State"  means  the  final  number  of 
births  occurring  outside  of  marriage  to 
residents  of  the  State,  as  reported  in 
NCHS  vital  statistics  data.  "Number  of 
total  births  for  the  State"  means  the 
final  total  number  of  live  births  to 
residents  of  the  State,  as  reported  in 
NCHS  vital  statistics  data. 

Section  283.3  What  Steps  Will  We 
Follow  to  Award  the  Bonus? 

This  section  of  the  NPRM  described 
the  process  we  proposed  to  follow  for 
identifying  which  States  would  be 
eligible  for  the  bonus  and  what  the 
amount  of  the  bonus  would  be.  This 
process  was  based  on  the  definition  of 
"eligible  State"  in  section 
403(a)(2)(C)(i)(I).  This  definition 
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indicates  that  a  State  must  have  a 
qualifying  decrease  in  its  ratio  (i.e.,  its 
ratio  of  live  out-of-wedlock  births  to 
total  births)  and  also  experience  a 
decrease  in  its  abortion  rate  (i.e.  its  ratio 
of  abortions  to  live  births).  We  proposed 
to  base  the  bonus  award  on  birth  and 
abortion  data  for  the  State  population  as 
a  whole,  not  on  data  for  TANF 
recipients  or  other  sub-state 
populations. 

We  received  several  comments  in 
support  of  the  general  process  for 
awarding  the  bonus.  Commenters 
supported  the  two-year  comparison 
period  for  State  birth  data.  They  also 
supported  the  use  of  NCHS  data  on 
births  because  it  avoids  duplicate  State 
data  collection  and  allows  the  bonus  to 
be  awarded  based  on  statistics  similar 
for  all  States.  Commenters  also 
supported  the  use  of  the  proportionate 
ratio  method  in  ranking  States  based  on 
birth  data  because  it  allows  States  to 
compete  on  a  more  level  plajdng  field, 
regardless  of  population  size  or  previous 
decreases  in  out-of-wedlock  birth  ratios. 

We  also  received  several  comments 
expressing  concerns  related  to  this 
section.  These  included  comments 
regarding  the  determination  of 
eligibility  for  Guam,  American  Samoa 
and  the  Virgin  Islands,  comments 
regarding  the  number  of  potentially 
eligible  States,  and  comments  that  the 
final  rule  should  include  an  appeals 
process  for  those  who  do  not  receive  the 
bonus. 

Comment:  One  commenter  questioned 
our  preamble  discussion  on  how  the 
bonus  for  Guam,  the  Virgin  Islands,  and 
American  Samoa  would  be  computed 
and  recommended  that  the  process  for 
making  awards  to  these  jurisdictions  be 
the  same  as  for  other  States. 

Response:  We  agree  that,  for  these 
jurisdictions,  the  criteria  for  how  bonus 
eligibility  will  be  determined  is  the 
same  as  for  other  States,  and  we  have 
clarified  this  in  paragraph  (a)(3).  It  is 
only  the  amount  of  the  award  that  will 
be  different. 

Comment:  One  commenter 
recommended  that  the  Department 
design  a  process  that  would  ensure  that 
the  maximiun  niunber  of  States  (five 
other  than  Guam,  American  Samoa  and 
the  Virgin  Islands)  receive  a  bonus  each 
year.  They  suggested  informing  more 
than  just  five  States  (e.g.,  between  7-10 
States)  that  they  were  potentially 
eligible  for  the  bonus  based  on  their 
birth  data.  Among  this  larger  group  of 
potentially  eligible  States,  even  if  some 
States  were  not  eligible  based  on  their 
abortion  data,  DHHS  would  still  be  able 
to  identify  five  eligible  States. 

Response:  Section  403(a)(2)(C)(i)(I)  of 
the  Act  clearly  indicates  that  an  eligible 


State  must  meet  two  criteria;  it  must  be 
among  the  top  five  States  with  the 
largest  decrease  in  the  ratio  of  out-of- 
wedlock  to  total  births  and  it  must  have 
a  reduction  in  its  abortion  rate.  A  State 
that  is  not  among  the  top  five  States 
would  not  meet  the  definition  of 
eligibility  stated  in  the  Act,  and  the  Act 
clearly  provides  for  the  possibility  that 
fewer  than  five  States  will  receive  the 
bonus.  We  did  not  change  the  final  rule 
with  respect  to  this  comment. 

Comment:  Another  comment  that  did 
not  directly  reference  §  283.3  but  is 
related  most  closely  to  this  section, 
recommended  that  the  final  rule  include 
an  appeals  process  for  those  States  that 
did  not  qualify  for  the  bonus. 

Response:  We  recognize  the 
importance  of  awarding  the  bonus 
fairly.  To  accomplish  this,  the  final  rule 
bases  eligibility  on  widely  accepted  and 
standard  measures  of  births  and  clearly 
describes  the  objective  criteria  we  will 
follow  in  ranking  and  identifying  those 
States  with  the  largest  decrease  in  the 
ratio  of  out-of-wedlock  to  total  births. 
The  final  rule  also  clearly  defines  what 
abortion  data  the  State  must  submit  to 
be  eligible  for  the  bonus  and  assigns  to 
the  States  the  responsibility  of 
collecting  those  data  and  calculating 
any  necessary  adjustment.  Because 
eligibility  is  based  on  nondiscretionary, 
objective  criteria  and  data  that  are 
largely  submitted  by  the  States,  we  do 
not  believe  an  appeals  process  is 
appropriate. 

Therefore,  the  final  rule  does  not 
provide  for  an  appetls  process  and  no 
changes  to  the  final  rule  were  made 
with  respect  to  this  comment.  While 
section  410  of  the  Act  does  provide  for 
an  appeals  process,  this  section  applies 
only  to  adverse  actions  such  as  the 
imposition  of  penalties  and  does  not 
apply  to  bonus  awards. 

Finally,  we  have  made  editorial 
changes  for  clarity. 

Additional  Information  Related  to  This 
Section 

This  final  rule  places  no  mandates  on 
States  with  respect  to  data  collection. 
Competition  for  the  bonus  is  entirely 
volimtary.  Also,  where  possible,  this 
final  rule  uses  existing  data  sources  or 
data  that  are  the  least  burdensome  to 
collect  and  report. 

When  calcmating  decreases  in  the 
ratios  of  out-of-wedlock  to  total  births, 
we  will  use  the  NCHS  vital  statistics 
data  for  total  births  and  out-of-wedlock 
births,  which  are  based  on  data 
submitted  by  the  States.  Vital  statistics 
data  include  information  on  virtually  all 
births  occurring  in  the  United  States 
emd  are  already  reported  by  State  Health 
Departments  to  NCHS  through  the  Vital 


Statistics  Cooperative  Program  (VSCP). 
Hospitals  and  other  facilities  report  this 
information  to  the  State  health 
departments  on  a  standard  birth 
certificate,  following  closely  the  format 
and  content  of  the  U.S.  Standard 
Certificate  of  Live  Birth.  The  States 
process  all  of  their  birth  records  and 
send  their  files  to  NCHS  in  electronic 
form  in  a  standard  format.  The  mother 
of  the  child  or  other  informant  provides 
the  demographic  information  on  the 
birth  certificate. 

We  chose  vital  statistics  data  to 
measure  births  because  we  viewed  them 
as  the  most  reliable  and  standard  data 
available  across  States.  Also,  using  vital 
statistics  data  firom  NCHS  will  allow  us 
to  measure  the  same  years  for  all  States 
and  will  give  States  a  reasonable  and 
standard  time  frame  in  which  to  submit 
the  data.  This  is  particularly  important 
for  birth  data  because  we  will  rank 
States  on  their  decreases  in  the  ratio 
based  on  these  data. 

We  also  determined  that  obtaining 
these  data  directly  irom  NCHS  rather 
than  from  the  individual  States  will 
avoid  a  duplicate  information  collection 
activity  and  will  be  less  burdensome  for 
the  States  and  for  us.  In  most  cases. 
States  will  not  need  to  provide  any  new 
data  or  information  related  to  births 
beyond  what  they  already  submit  to 
NCHS. 

As  specified  in  section  403(a)(2)  of  the 
Act,  once  we  have  identified  the 
potentially  eligible  States  with  the 
largest  decreases  in  their  ratios,  we  will 
notify  those  States  that,  to  be  considered 
for  eligibility  for  the  bonus  award,  they 
must  submit  the  necessary  data  on  the 
number  of  abortions  for  both  1995  and 
the  most  recent  year  as  well  as 
information  on  any  adjustment  to  these 
data. 

There  is  no  need  for  all  States  to 
submit  data  on  abortions,  based  on  the 
definition  of  "eligible  State"  in  section 
403(a)(2)(C)(i)(I).  A  State  cannot  qualify 
for  the  bonus  unless  it  is  among  the  top 
five  with  the  largest  decrease  in  the  ratio 
of  live  out-of-wedlock  to  total  births  (or 
it  is  one  of  the  previously  mentioned 
territories  and  has  a  comparable 
decrease). 

Even  if  some  potentially  eligible 
Statiss  later  become  ineUgible  based  on 
their  abortion  data,  all  States  that  were 
previously  ineligible  based  on  their 
birth  data  remain  ineligible.  Therefore, 
one  State's  abortion  rate  does  not  affect 
whether  another  State  qualifies.  Thus, 
while  abortion  data  affects  whether  an 
individual  State  receives  the  bonus, 
competition  among  States  for  the  bonus 
depends  on  the  birth  data. 
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Section  283.4  If  a  State  Wants  To  Be 
Considered  for  Bonus  Eligibility,  What 
Birth  Data  Must  It  Submit? 

This  section  of  the  NPRM  described 
in  more  detail  what  birth  data  a  State 
must  have  submitted  to  NCHS  for  each 
year  in  the  calculation  period  as  a  first 
step  in  qualifying  for  the  bonus.  This 
section  also  described  what  the  State 
must  do  if  it  changed  its  methodology 
for  collecting  or  reporting  birth  data, 
i.e.,  the  method  for  determining  marital 
status  at  the  time  of  birth. 

Several  commenters  agreed  with  the 
proposed  approach  in  this  section.  They 
were  pleased  that  we  proposed  to  rely 
on  statistics  already  submitted  by  States. 
They  also  were  pleased  that  we 
recognized  that  some  States  may  have 
changed  (or  may  plan  to  change)  their 
methodology  or  classification 
procedures  for  collecting  out-of-wedlock 
birth  data  and  agreed  with  our  proposed 
approach  that  would  allow  those  States 
to  be  eligible  to  compete  for  the  bonus. 
However,  conmienters  also  expressed 
several  concerns. 

Comment:  One  commenter  was 
concerned  that  the  NPRM  included  no 
standards  by  which  NCHS  "must  fairly 
evaluate  the  adjustment  methods  used 
by  a  State  which  had  changed  its 
reporting  methodology"  for  birth  data. 
They  suggested  that  the  final  rule  clarify 
these  standards  in  order  to  assure  fair 
and  consistent  review  of  the  additional 
information  submitted  by  a  State. 

Response:  We  recognize  the 
importance  of  fairly  adjusting  for 
changes  in  data  collection.  The  NPRM 
proposed  in  §  283.4(b)  that  if  a  State 
changed  its  data  collection  methodology 
regarding  nonmarital  births,  it  would 
have  to  submit  additional  detailed 
information  regarding  this  change,  in 
addition  tt)  submitting  the  number  of 
out-of-wedlock  and  total  births.  This 
information  included  an  alternative 
calculation  showing,  to  the  greatest 
extent  possible,  what  the  number  of  out- 
of-wedlock  births  would  have  been 
under  the  prior  methodology, 
dociunentation  of  the  changes  in  data 
collection  methodology,  and  how  it 
determined  the  alternative  nimiber. 

In  the  preamble  we  stated  that  NCHS 
would  then  calculate  an  adjustment 
factor  based  on  this  information.  NCHS 
has  extensive  expertise  in  working  with 
the  State  vital  statistics  data  and 
working  with  States  regarding  the 
collection  of  these  data. 

Specifying  in  greater  detail  how 
NCHS  will  calculate  the  adjustment  is 
not  feasible  until  more  specific 
information  is  available  regarding  the 
actual  changes  a  State  might  make  in 
data  collection.  However,  NCHS  will 


examine  all  information  submitted  with 
respect  to  this  requirement  to  ensure 
that  it  is  statistically  valid. 

Comment:  Two  commenters  believed 
that  the  final  rule  should  require  States 
seeking  the  bonus  to  submit  information 
regarding  the  policies  they  undertook  to 
reduce  their  out-of-wedlock  births,  and 
that  we  should  evaluate  these  efforts 
and  disseminate  the  findings.  The 
commenters  cited  sections  413(a) 
(research)  and  413(c)  (dissemination)  of 
the  Act  in  support  of  this  suggestion. 
They  believed  that  without  such 
information,  the  Federal  government 
might  award  significant  sums  of  money 
without  learning  sufficiently  about 
effective  practices  to  lower  out-of- 
wedlock  births.  Another  commenter 
expressed  the  importance  of  learning 
fi-om  best  practices  regarding  reduction 
in  unintended  pregnancies  and  out-of- 
wedlock  births,  but  did  not  recommend 
that  such  information  be  required  as 
part  of  this  final  rule. 

Response:  We  recognize  the 
importance  of  disseminating 
information  on  effective  practices 
regarding  efforts  to  reduce  out-of- 
wedlock  births  and  imintended 
pregnancies,  and  the  Department  has 
made  it  a  priority  to  continue 
facilitating  the  collection,  review,  and 
dissemination  of  this  information  in  the 
future.  We  will  build  on  our  existing 
efforts  described  in  section  IV  of  the 
preamble,  "Departmental  Activities 
Related  to  Out-of-Wedlock  Births"  and 
explore  further  ways  to  disseminate 
information  on  State  best  practices  and 
winning  strategies.  The  final  rule  was 
not  changed  to  reflect  our  research  and 
dissemination  efforts  because  they  are 
beyond  the  scope  of  section  403(a)(2)  of 
the  Act.  to  which  this  final  rule 
pertains. 

Also,  the  final  rule  does  not  require 
States  to  submit  information  on  the 
policies  they  imdertook  to  reduce  out- 
of-wedlock  births  because  such  a 
requirement  would  be  inconsistent  with 
the  eligibility  requirements  specified  in 
section  403(a)(2)  of  the  Act.  The  Act 
specifies  that  if  a  State  is  among  the  top 
five  States  with  the  largest  decrease  in 
its  ratio  of  out-of-wedlock  to  total  births 
and  its  abortion  rate  is  lower  than  the 
rate  in  1995,  they  are  eligible  for  the 
bonus.  This  definition  does  not  provide 
for  making  eligibility  contingent  on 
supplying  information  regarding 
policies  aimed  at  reducing  out-of- 
wedlock  births. 

Sections  413(a)  and  413(c)  of  the  Act 
direct  the  Secretary  to  conduct  research 
on  "the  benefits,  effects  and  costs  of 
State  programs  funded  under  [TANF]" 
and  disseminate  information.  However, 
these  sections  do  not  give  us  the 


authority  to  require  such  information 
from  States,  or  to  inake  bonus  eligibility 
contingent  on  this  information.  In 
addition,  efforts  initiated  by  States  to 
reduce  out-of-wedlock  births  may  be, 
but  are  not  necessarily,  "programs 
ftmded  under  TANF." 

In  addition,  after  reviewing  the 
language  of  the  NPRM.  we  have  made 
two  changes  in  paragraph  §  283.4(b)  of 
the  final  rule.  The  first  change  gives 
States  greater  flexibility  regarding  the 
information  they  submit  with  respect  to 
changes  in  methodology  for  collecting 
birth  data.  In  paragraph  (b)(2)  of  the 
NPRM,  we  proposed  that,  in  a  year 
when  a  State  changed  its  methodology 
for  collecting  birth  data,  the  State  must 
generate  an  alternative  number  of  out- 
of-wedlock  births  based  on  a  consistent 
methodology  for  the  year  of  the  change 
and  the  previous  year.  In  the  final  rule. 
States  for  which  NCHS  agrees  it  would 
be  technically  infeasible  to  produce  the 
alternative  number  would  have  the 
option  of  accepting  an  NCHS  estimate  of 
the  alternative  number.  We  made  this 
change  based  on  our  identification  of 
several  complexities  regarding  the 
changes  in  birth  data  collection  that 
have  occurred.  This  change  reflects  our 
efforts  to  be  accommodating  of  technical 
difficulties  that  States  might  face,  while 
maintaining  an  award  process  that  is 
fair  and  methodologically  sound. 
Because  NCHS  will  evaluate  all 
information  submitted  by  States  to 
ensure  it  is  methodologically  valid,  we 
strongly  encourage  States  to  work  with 
NCHS  as  they  respond  to  this  eligibility 
criterion.  Paragraphs  (b)(2)  and  (3) 
reflect  this  change. 

The  second  change  affects  when 
information  must  be  submitted  to  NCHS 
on  changes  in  a  State's  methodology  for 
collecting  birth  data.  Paragraph  (b)(4)  of 
the  NPRM  proposed  that  States  must 
submit  documentation  on  such  changes 
made  prior  to  1998  and  prior  to  the. 
publication  of  the  final  rule  within  one 
year  of  publication  of  the  final  rule. 

In  the  final  rule,  we  have  reduced  this 
time  period  to  two  months  for  changes 
pertaining  to  1997  or  earlier  years. 
Information  pertaining  to  changes  in 
data  for  1998  or  later  years  will  not  be 
due  imtil  the  end  of  calendar  year  1999 
or  the  deadline  that  normally  applies  to 
the  State's  submission  of  vital  statistics 
data  for  that  year,  whichever  is  later. 
This  changes  reflects  a  balance  between 
our  need  to  base  the  1999  award  on 
timely  information  and  oiu-  efforts  to 
allow  States  as  much  time  as  possible  to 
submit  the  required  information.  This 
change  is  reflected  in  paragraph  (b)(4). 
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Additional  Information  Related  to  This 
Section 

As  specified  in  section 
403{a)(2)(C){i)(I)(aa)  of  the  Act,  the 
calculation  period  for  each  bonus  year 
covers  four  years,  i.e.,  the  most  recent 
two  calendar  years  for  which  NCHS  has 
final  data  and  the  prior  two  calendar 
years.  Consider  the  hypothetical 
example  where  bonus  eligibility  is  being 
determined  in  July  of  1999  and  the  most 
recent  year  for  which  NCHS  has  final 
data  for  all  reporting  States  is  1997.  In 
this  example,  the  calculation  period 
would  be  calendar  years  1997, 1996, 
1995,  and  1994. 

If  a  State  did  not  change  its  method 
for  determining  marital  status  at  any 
time  during  the  calculation  period,  it 
will  not  need  to  submit  any  additional 
information  beyond  the  information 
submitted  to  the  NCHS  as  part  of  the 
vital  statistics  program.  States  must 
have  submitted  these  vital  statistics  files 
for  each  year  in  the  calcidation  period. 
NCHS  will  use  these  data  to  tabulate  the 
number  of  total  and  out-of-wedlock 
births  occiuring  to  residents  of  each 
State. 

While  the  determination  of  marital 
status  at  the  time  of  birth  is  fairly 
standard  across  States,  there  is  some 
variation.  Most  States  use  a  direct 
question  on  marital  status,  while  a  few 
infer  marital  status  based  on  various 
pieces  of  information. 

Section  403(a)(2)(C)(i)(n)(aa)  of  the 
Act  requires  us  to  disregard  changes  in 
a  State's  birth  data  due  to  changed 
reporting  methods.  Examples  of  such 
changes  in  data  collection  include 
replacing  an  inferential  procedure  with 
a  direct  question  on  marital  status,  or 
changing  the  data  items  from  which 
marital  status  is  inferred. 

Accordingly,  if  a  State  implemented 
changes  that  affected  its  data  on  out-of- 
wedlock  births  for  the  calculation 
period,  the  State  must  provide 
additional  information  to  NCHS  as 
specified  in  §  283.4.  This  additional 
information  is  necessary  only  if  a  State 
chooses  to  be  considered  for  the  bonus. 
It  is  not  required  as  part  of  the  Vital 
Statistics  Cooperative  Program. 

Section  283.5  How  Will  We  Use  These 
Birth  Data  to  Determine  Bonus 
Eligibility? 

This  section  of  the  NPRM  explained 
how  we  would  identify  which  States 
have  the  largest  decrease  in  their  ratios. 

The  comments  we  received  on  this 
section  expressed  support  for  the  use  of 
the  proportionate  ratio  calculation  and 
recommended  that  we  design  a  process 
to  award  bonus  funds  to  the  maximum 
number  of  States  each  year.  These  latter 


comments  were  addressed  in  a  prior 
section  of  the  preamble. 

We  have  made  only  editorial  changes 
in  the  final  rule  for  clarity. 

Section  283.6  If  a  State  Wants  To  Be 
Considered  for  Bonus  Eligibility,  What 
Data  on  Abortions  Must  It  Submit? 

This  section  of  the  NPRM  described 
the  data  that  a  potentially  eligible  State 
also  must  submit  on  abortions  in  order 
to  qualify  for  the  bonus.  As  noted  above, 
only  those  States  that  are  potentially 
eligible  based  on  their  ratios  of  out-of- 
wedlock  to  total  births  would  need  to 
submit  abortion  data  in  each  year.  Other 
States  cannot  be  eligible  and,  therefore, 
do  not  need  to  submit  abortion 
niunbers. 

We  received  a  niunber  of  comments  in 
support  of  various  provisions  of  this 
section.  Various  conunenters  supported: 

•  The  proposal  to  review  State 
abortion  data  only  for  those  States  with 
a  decrease  in  out-of-wedlock  births  large 
enough  to  make  them  potentially 
eligible; 

•  The  proposal  that  States  will  not  be 
ranked  according  to  their  abortion  data; 

•  The  60-day  time  period  to  report 
abortion  data  ^er  a  State  is  notified 
that  it  is  potentially  eligible; 

•  The  approach  in  the  NPRM  which 
gave  States  flexibility  to  change  their 
abortion  data  collection  methodology 
over  time  and  provide  appropriately 
adjusted  data  to  account  for  the  change; 

•  The  proposal  that  abortion  data 
based  on  state  of  residence  is  preferred, 
but  that  States  have  flexibility  to  submit 
data  based  on  either  state  of  residence 
or  state  of  occurrence;  and 

•  The  proposal  that  the  responsibility 
for  certifying  the  validity  of  abortion 
data  lies  with  the  Offices  of  the 
Governors  and  that  ACF  woidd  not 
conduct  further  review  or  analysis  of  the 
data. 

We  also  received  several  comments 
recommending  changes  in  this  section 
of  the  final  rule.  These  include 
recommendations  that  state  of  residence 
data  be  required,  that  abortion  data 
should  not  be  reqiiired  to  cover  the 
entire  State  population,  that  States 
should  be  allowed  to  adjust  1995 
abortion  data,  and  that  there  should  be 
more  Federal  oversight  regarding 
abortion  data. 

Comment:  Several  commenters 
questioned  the  provision  that  would 
allow  States  to  submit  data  on  either  the 
total  number  of  abortions  performed 
within  the  State,  or  the  total  number  of 
abortions  performed  within  the  State  on 
in-state  residents.  Some  commenters 
strongly  recommended  that  the  final 
rule  require  States  to  count  only 
abortions  to  in-state  residents.  Other 


commenters  recommended  that  the  final 
rule  should  require  States  to  count  out- 
of-state  abortions  obtained  by  their 
residents  as  well.  Some  commenters 
believed  that  these  changes  were  the 
only  method  to  assure  fairness,  while 
other  commenters  believed  these 
changes  would  reduce  the  unintended 
consequences  that  the  bonus  may  have 
regarding  the  availability  of  abortion 
services. 

Response:  We  recognize  the  value  of 
using  abortion  data  based  on  state  of 
residence  and  the  final  rule  continues  to 
emphasize  this  as  the  preferred 
measure.  However,  the  final  rule  does 
not  require  data  based  on  state  of 
residence  because  numerous  States  did 
not  have  data  based  on  state  of 
residence  for  the  base  year  of  1995  and, 
therefore,  would  have  no  opportunity  to 
compete  for  the  bonus.  In  addition,  we 
also  did  not  accept  the  recommendation 
that  a  potentially  eligible  State  obtain 
data  firom  other  States  on  abortions 
obtained  by  its  residents  in  other  States. 
This  is  because  the  degree  to  which 
neighboring  States  wiU  have 
information  on  state  of  residence  for 
abortions  will  vary  across  States,  and 
because  we  have  no  authority  to  require 
all  States  to  report  this  information.  The 
final  rule  was  not  changed  with  respect 
to  these  comments. 

Comment:  One  conunenter  luged  that, 
for  a  State  that  does  not  have  mandatory 
statewide  reporting  of  abortion  data  and 
does  not  collect  abortion  statistics,  the 
final  rule  permit  such  a  State  to  report 
less  than  total  population  data,  e.g., 
abortion  data  on  the  title  XIX  (Medicaid) 
population. 

Response:  Section  403(a)(2)  of  the  Act 
clearly  indicates  that  eligibility  shall  be 
based  on  the  number  of  abortions 
performed  in  the  State  and  does  not 
provide  for  a  measvire  based  on  other 
more  narrowly  defined  populations.  We 
did  not  change  the  final  rule  with 
respect  to  this  comment. 

Comment:  One  commenter  observed 
that  NCHS,  through  its  Vital  Statistics 
Cooperative  Program,  previously 
supported  abortion  data  collection  by 
grants  to  14  States,  and  that  the  funding 
support  was  discontinued  in  the 
commenter's  State  diuing  1994.  The 
commenter  observed  that  this  cessation 
in  funding  caused  a  reduction  in  effort 
to  collect  1995  abortion  data,  and  the 
1995  abortion  rate  is  a  low  point  for  that 
State.  This  has  implications  for  that 
State  in  terms  of  the  bonus,  as  1995  is 
the  base  year  for  comparison  purposes. 

Response:  We  recognize  that  this 
Federal  funding  for  collection  of 
abortion  data  in  14  States  was 
eliminated  in  1995.  To  the  extent  that 
this  elimination  of  funding  led  to 
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differences  in  data  collection  or 
reporting  between  1995  and  subsequent 
years  in  the  bonus  period,  the  final  rule 
allows  States  to  adjust  their  number  of 
abortions  to  account  for  these 
differences.  No  change  in  the  final  rule 
was  necessary  in  response  to  this 
comment. 

Comment:  Several  commenters 
recommended  more  specific  Federal 
requirements  with  respect  to  the 
submission  of  abortion  data  for  the 
bonus  and  any  adjustments  to  that  data. 
(The  Act  states  that  States  must  adjust 
their  abortion  data  if  the  data  reporting 
methodology  changed  between  1995 
and  the  evaluation  year.)  These 
commenters  made  the  following 
recommendations: 

•  That  the  final  rule  provide 
guidelines  for  how  a  State  should 
calculate  the  adjustment; 

•  That  we  make  clear  that  States 
should  adjust  for  changes  in  reporting 
among  providers  (e.g.  changes  in  the 
proportion  or  makeup  of  providers 
reporting): 

•  That  the  final  rule  require  States  to 
report  any  legislative  or  policy  changes 
in  the  State  that  could  impact  the 
collection  or  reporting  of  abortion  data; 
and 

•  That  we  review  the  abortion  data 
and  information  provided  by  States 
regarding  changes  in  data  collection. 

Response:  We  agree  that  we  should  be 
more  specific  regarding  adjustments  for 
changes  in  abortion  data  collection  and 
should  require  additional  information 
from  those  States  that  adjust  their 
abortion  data.  We  have  revised 
paragraph  (d)  of  the  final  rule  to  reflect 
this. 

We  have  stated  more  specifically  in 
paragraph  (d)  what  changes  in  data 
collection  or  reporting  entails,  including 
such  things  as  changes  in  the  response 
rate  of  providers  in  reporting  abortion 
data.  We  have  also  stated  that  to  qualify 
for  the  bonus.  States  must  indicate 
whether  or  not  they  have  adjusted  their 
abortion  data  and,  if  so,  give  the 
rationale  for  the  adjustment  (e.g. 
describe  how  legislative,  policy  or 
procedural  changes  impacted  data 
collection  and  necessitated  the 
adjustment). 

The  final  rule  does  not  give  more 
specific  requirements  regarding  how 
States  should  adjust  for  changes  in  data 
collection  because  it  is  not  feasible  at 
this  time  to  anticipate  what  these 
changes  might  be  and  how  to  best  adjust 
for  them.  In  the  final  rule,  the  States 
remain  responsible  for  calculating  any 
adjustment  and  certifying  as  to  the 
correctness  of  the  abortion  data 
submitted. 


Comment:  Another  commenter 
suggested  that  when  submitting  data  on 
the  number  of  abortions  for  the  most 
recent  year,  the  State  should 
demonstrate  that  any  decreases  were  not 
the  result  of  restrictions  in  access  to 
abortion  services.  The  commenter 
expressed  strong  concern  that  without 
such  an  adjustment,  the  bonus  provision 
could  encourage  States  to  restrict  access 
to  abortion  services,  given  that  States 
must  have  an  abortion  rate  lower  than 
their  1995  rate  in  order  to  qualify  for  the 
bonus. 

Response:  Section  403(a)(2)(C)(i)(I)  of 
the  Act  specifies  that  if  a  State  is  among 
the  top  five  States  with  the  largest 
decrease  in  its  ratio  of  out-of-wedlock  to 
total  births  and  its  abortion  rate  (i.e., 
ratio  of  abortions  to  live  births)  is  lower 
than  the  rate  in  1995,  it  is  eligible  for 
the  bonus.  This  definition  does  not 
provide  for  making  eligibility  contingent 
on  access  to  abortion  services. 
Therefore,  we  have  not  changed  the 
final  rule  with  respect  to  this  comment. 

Finally,  we  have  deleted  the  phrase 
"by  the  end  of  calendar  year  1997"  in 
paragraph  (c)  as  no  longer  applicable, 
and  made  other  editorial  changes  for 
clarity  in  peiragrapb  (d). 

Additional  Information  Related  to  This 
Section 

The  information  the  State  must 
submit  for  1995  and  the  most  recent 
year  is  either  the  number  of  all  abortions 
(i.e.,  both  medically  and  surgically 
induced  abortions)  performed  within 
the  State,  or  the  number  of  all  abortions 
performed  within  the  State  on  in-state 
residents.  We  will  accept  either 
measure.  However,  we  prefer  the  second 
measure  because  the  population  of  in- 
state residents  is  more  relevant  for  the 
intent  of  this  provision.  We  assume  that 
State  policies  to  reduce  out-of-wedlock 
childbearing  will  affect  in-state 
residents  most  directly. 

We  received  numerous  conunents 
during  our  external  consultation,  prior 
to  publication  of  the  NPRM,  that  the 
measiue  should  be  based  on  in-state 
residents,  if  possible.  We  understand, 
however,  that  some  States  collect  data 
only  on  total  abortions  that  occurred 
within  the  State  and  do  not  separately 
identify  abortions  provided  to  in-state  or 
out-of-state  residents.  While  such  States 
could  begin  to  collect  the  data  on  a 
state-resident  basis  in  the  future,  their 
1995  data  would  not  have  been 
collected  on  this  basis.  We  investigated 
whether  a  State  could  adjust  its  1995 
data  to  make  it  comparable  to  future 
data  based  on  in-state  residents.  After 
extensive  consultation,  we  concluded 
this  would  not  be  technically  feasible. 


We  have  retained  this  policy  position  in 
the  final  rule. 

The  State  must  use  the  same 
definition  to  measure  abortions  in  later 
years  as  it  chooses  for  1995.  For 
example,  if  a  State  submitted  data  on 
abortions  performed  in  the  State  in 
1995,  it  also  must  submit  data  on 
abortions  performed  in  the  State  in 
1999. 

Most  States  have  reporting  systems  in 
place  for  abortion  data  and  these  are  the 
preferred  data  to  use  for  purposes  of  this 
bonus.  However,  States  have  the 
flexibility  to  choose  the  source  of  the 
abortion  data  they  submit,  allowing 
States  that  do  not  already  have  their 
own  reporting  system  in  place  to 
compete  for  the  bonus  using  data  from 
other  sources.  Regardless  of  the  data 
source,  the  data  must  cover  the  entire 
State  population,  and  not  be  limited  to 
other  more  narrowly  defined 
populations  such  as  Medicaid 
recipients. 

The  State  also  has  some  flexibility  to 
change  its  abortion  reporting  over  time. 
However,  the  State  must  adjust  for 
effects  of  these  changes.  This  flexibility 
allows  States  to  improve  their  abortion 
reporting  systems  without  making  them 
ineligible  for  the  bonus.  The  Governor, 
or  his  or  her  designee,  must  certify  that 
the  State  has  made  the  appropriate 
adjustments. 

These  abortion  reporting  restrictions, 
including  the  need  to  adjust  for  changes 
in  data  reporting  and  the  need  to  define 
the  population  consistently  over  time, 
apply  only  to  the  niimber  of  abortions 
reported  to  ACF  for  purposes  of  this 
bonus.  Therefore,  the  number  of 
abortions  reported  for  purposes  of  the 
bonus  might  or  might  not  equal  the 
number  of  abortions  reported  in  public 
health  statistics. 

The  NPRM  did  not  specify  what 
methodology  States  must  use  to  adjust 
for  changes  in  data  collection.  After 
extensive  consultation,  we  do  not 
believe  it  is  feasible  to  design  a  single 
methodology  that  would  address  all 
possible  changes  in  data  reporting.  In 
addition,  we  imderstand  that  some  State 
privacy  laws  restrict  the  types  of 
abortion  provider  information  that  can 
be  reported.  Some  of  the  more  specific 
reporting  requirements  we  considered 
as  a  way  of  ensuring  a  more  uniform 
methodology  appeared  to  conflict  with 
these  State  confidentiality  laws. 

Our  aim  in  this  section  of  the  final 
rule  is  to  obtain  from  States  the  best 
quality  and  most  standard  abortion  data 
possible.  We  believe  this  is  necessary 
for  the  fair  and  equitable  distribution  of 
these  bonus  awards.  We  also  believe, 
however,  that  this  rule  provides  States 
with  important  flexibility  that  would 
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make  it  technically  feasible  for  States  to 
submit  the  necessary  data  if  they  choose 
to  compete  for  the  bonus.  We  believe 
that  this  flexibility  better  incorporates 
State  program  knowledge  and  expertise 
in  measuring  abortions. 

This  flexibility  could  introduce 
variation  in  measurement  of  abortions 
across  States  for  purposes  of  the  bonus 
and  could  raise  concerns  about  fair 
competition  for  the  bonus.  However, 
these  concerns  are  greatly  mitigated  by 
the  fact  that  States  are  not  competing 
with  each  other  on  their  abortion  rates. 
As  noted  above,  a  State's  abortion  rate 
affects  its  own  qualification  only,  not 
the  qualification  of  any  other  State. 

A  State  cannot  be  eligible  for  the 
bonus  unless  it  submits  the  necessary 
abortion  data.  However,  as  competition 
for  the  bonus  is  voluntary,  this 
provision  places  no  requirement  on 
States  to  submit  these  data. 

Section  283.7  How  Will  We  Use  These 
Data  on  Abortions  To  Determine  Bonus 
Eligibility? 

This  section  of  the  NPRM  described 
how  we  would  use  the  abortion  data  to 
identify  which  States  are  eligible  for  the 
bonus. 

Comment:  We  received  one  comment 
specifically  on  this  section.  Two 
organizations  recommended  an 
alternative  ratio  for  computing  the 
abortion  ratio.  The  NPRM  proposed  to 
calculate  the  rate  of  abortions  for  1995 
and  for  the  most  recent  year  for  which 
abortion  data  are  available.  The  rate 
would  be  equal  to  the  number  of 
abortions  divided  by  the  total  number  of 
live  births  in  the  State.  The  commenters 
believed  that  this  ratio  might  encourage 
States  to  manipulate  birth  rates.  They 
recommended  that  the  ratio  be  based  on 
abortions  per  1,000  women  ages  15  to 
44.  They  stated  that  this  is  a  standard 
measure,  consistent  with  the  statute, 
and  would  more  directly  reflect  the 
number  of  abortions  and  would  not 
unnecessarily  incorporate  birthrate  data 
into  the  calculation. 

Response:  We  recognize  the 
importance  of  using  standard  measures 
to  calculate  changes  in  abortion  rates, 
and  in  developing  the  NPRM,  we 
considered  using  the  nimiber  of 
abortions  per  1,000  women  ages  15  to 
44.  However,  the  number  of  women  ages 
15  to  44  in  each  State  is  difiicult  to 
measure  precisely  between  census 
years.  Typically,  these  measures  come 
fttjm  intercensal  population  estimates. 
The  degree  of  error  in  these  data  varies 
from  year  to  year  and  from  State  to 
State,  and  the  estimates  decline  in 
reliabiUty  as  the  interval  since  the  last 
census  increases.  This  makes  it  difficult 
to  separate  actual  changes  in  the 


abortion  rate  from  year  to  year  changes 
in  estimation  error.  The  number  of 
births  occurring  to  residents  of  the  State 
is  highly  reliable  because  it  is  based  on 
a  complete  count  of  all  births  in  the 
State.  In  contrast,  data  on  the  number  of 
women  in  the  State  are  based  on 
intercensal  population  estimates.  We 
made  no  changes  to  the  final  rule  with 
respect  to  this  comment. 

Additional  Information  Related  to  This 
Section 

We  will  use  the  abortion  data  that 
States  provide  to  calculate  a  rate  of 
abortions.  This  rate  would  equal  the 
number  of  abortions  in  a  State  for  the 
most  recent  year,  divided  by  the  number 
of  total  resident  live  births  for  the  same 
year  as  reported  by  NCHS.  This  statistic 
is  also  known  as  the  "abortion  to  live 
birth  ratio."  It  is  a  standard  statistic 
used  to  measure  abortions  and 
incorporates  the  same  denominator  as 
the  ratio  of  live  out-of-wedlock  births  to 
total  births. 

Section  283.8  What  Will  be  the  Amount 
of  the  Bonus? 

This  section  of  the  NPRM  explained 
how  we  would  determine  the  amount  of 
the  bonus  for  eligible  States.  These 
amounts  are  specified  in  section 
403(a)(2)(B)  of  the  Act. 

For  Guam,  the  Virgin  Islands,  and 
American  Samoa,  the  award  would  be 
25  percent  of  their  mandatory  ceiling 
amount  as  defined  in  section  1108  of  the 
Act.  Any  bonuses  paid  to  the  these 
States  would  be  subtracted  from  $100 
million  (the  total  annual  amoimt 
available  for  the  bonus  awards),  and  the 
remainder  would  be  divided  among  the 
other  qualifying  States  up  to  a 
maximum  award  of  $25  million  per 
State.  If  Guam,  the  Virgin  Islands,  and 
American  Samoa  are  not  among  the 
qualifying  States,  the  bonus  for  each 
State  would  be  $20  million  if  five  States 
qualified  and  $25  million  if  fewer  States 
qualified. 

Consider  the  hypothetical  example 
where  American  Samoa  and  four  States 
other  than  American  Samoa,  Guam  and 
the  Virgin  Islands  qualify  for  the  bonus. 
In  this  case,  American  Samoa  would 
receive  $250,000  (25  percent  of  their 
mandatory  ceiling  amount  of 
$1,000,000)  and  tibe  remaining  eligible 
States  would  each  receive  $24,937,500 
($100,000,000  minus  $250,000  all 
divided  by  four).  If  American  Samoa 
and  two  States  other  than  Guam, 
American  Samoa  and  the  Virgin  Islands 
qualified  for  the  bonus,  American 
Samoa  would  receive  $250,000  and  the 
remaining  States  would  receive  $25 
million,  which  is  the  maximum  amount 
that  any  State  can  receive. 


We  received  no  comments  on  and 
have  made  no  changes  in  this  section  of 
the  final  rule. 

Section  283.9  What  Do  Eligible  States 
Need  To  Know  To  Access  and  Use  the 
Bonus  Funds? 

This  section  of  the  NPRM  specified 
additional  information  on  how  we 
would  pay  the  bonus  and  how  States 
may  use  bonus  award  funds.  In  the 
NPRM,  we  proposed  to  pay  the  award 
to  the  Executive  Office  of  the  Governor. 
We  also  specified  that  States  must  use 
bonus  funds  to  carry  out  the  purposes 
of  the  TANF  program  and  that  bonus 
award  funds  are  subject  to  the 
limitations  in.  and  the  requirements  of, 
sections  404  and  408  of  the  Act. 

We  made  one  change  in  this  section 
after  further  internal  AGF  discussion 
and  made  other  changes  in  response  to 
comments.  In  the  final  rule,  we  deleted 
the  proposed  provision  to  pay  the  bonus 
to  the  &cecutive  Office  of  the  Governor. 
We  continue  to  believe  that  the 
Governor,  as  Chief  Executive  Officer  of 
the  State,  is  responsible  not  only  for  the 
TANF  block  grant  program  but  for  the 
well-being  of  all  citizens  of  the  State, 
including  efforts  to  reduce  out-of- 
wedlock  childbearing  for  the  State 
population  as  a  whole.  Therefore,  we 
will  award  the  bonus  to  the  Governor  of 
the  wiiming  State(s)  and  other 
jurisdiction(s),  but,  for  uniform  fiscal 
reporting  and  accounting  purposes,  we 
will  issue  the  bonus  award  grant  funds 
to  the  TANF  agency. 

Comment:  Several  commenters  asked 
for  a  clarification  of  and  more 
information  on  how  bonus  funds  may  be 
used  and  what  limitations  apply  to  the 
use  of  these  funds.  One  commenter 
suggested  that  the  final  rule  direct  States 
to  use  bonus  funds  only  on  specific 
programs,  i.e.,  public  family  planning 
education  and  contraception  services, 
child  health  and  child  day  care,  and  job 
training  for  women.  Other  commenters 
questioned  why  the  prohibitions  and 
limitations  in  sections  404  and  408  of 
the  Act  applied  to  bonus  award  funds 
given  that  the  funds  related  to  the 
State's  entire  population,  not  just  the 
TANF  population. 

Response:  We  agree  that  clarification 
is  needed  regarding  the  provisions  of 
this  section.  First,  in  the  context  of  the 
flexibility  provided  to  States  under  the 
TANF  block  grant  program,  we  decline 
to  specify  how  States  must  use  these 
bonus  award  funds.  We  want  to  make 
clear  that  the  State  has  the  same 
flexibility  on  the  use  of  these  funds  that 
it  has  in  the  use  of  the  TANF  block  grant 
funds.  We  have  added  an  example  in 
paragraph  (a)  of  the  final  rule  to  clarify 
that  States  may  use  bonus  award  funds 
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for  statewide  programs  to  prevent  and 
reduce  the  incidence  of  out-of-wedlock 
pregnancies,  a  purpose  of  the  TANF 
program  in  section  401  of  the  Act. 

Second,  the  prohibitions  and 
limitations  in  sections  404  and  408  are 
statutory  requirements.  Grants  made  to 
a  State  under  section  403  of  the  Act — 
whether  TANF  block  grant  funds,  bonus 
award  funds,  or  Welfare-to-Work 
grants — are  subject  to  these  conditions, 
as  applicable.  Section  404(a)(1)  of  the 
Act  provides  that  the  State  may  use 
grants  made  under  section  403 
(including  the  bonus  award)  ".  .  .in 
any  manner  that  is  reasonably 
calculated  to  accomplish  the  purpose  of 
this  part .  .  ."  The  purposes  of  this  part 
(i.e..  title  IV,  Part  A.  of  the  Act)  are 
found  in  section  401  of  the  Act.  The 
funds  may  also  be  used  ".  .  .in  any 
manner  that  the  State  was  authorized  to 
use  the  funds  .  .  .  under  prior 
programs"  (i.e.,  title  IV-A  and  title  IV- 
F  of  the  Act). 

However,  sections  404  (b)  through  (j) 
and  section  408  of  the  Act  specify  a 
number  of  limitations  on  the  use  of 
TANF  funds.  For  example,  if  a  State 
uses  bonus  funds  to  provide  assistance, 
the  prohibitions  against  providing 
assistance  to  certain  individuals  in 
section  408  of  the  Act  will  apply.  If  a 
State  uses  bonus  funds  for  activities  that 
are  not  defined  as  assistance,  then  these 
prohibitions  are  not  applicable. 

Finally,  some  of  the  general 
requirements  in  sections  404  and  408  of 
the  Act  will  apply  regardless  of  how  the 
State  chooses  to  use  these  funds.  For 
example,  the  15  percent  limitation  on 
the  use  of  TANF  grant  funds  for 
administrative  purposes  (section  404(b)) 
means  that  any  bonus  award  funds  will 
be  added  to  the  State's  total  TANF  grant 
funds  and  the  administrative  cost 
percentage  will  be  computed  based  on 
the  total. 

Comment:  We  received  several 
comments  asking  us  to  clarify  the 
expenditure  period  for  bonus  award 
funds.  One  commenter  suggested  that 
the  State  be  allowed  three  years  to 
expend  these  funds. 

Response:  Because  there  is  no 
expenditure  period  for  TANF  funds,  and 
because  bonus  award  funds  are  a  part  of 
the  total  TANF  funds  awarded  to  States 
under  section  403  of  the  Act,  there  is  no 
expenditure  period  for  bonus  award 
funds.  In  using  bonus  award  funds, 
States  must  report  on  the  use  of  these 
funds  as  they  do  other  TANF  funds. 

Comment:  One  commenter 
recommended  that  we  state  explicitly  in 
the  rule  that  bonus  award  funds  to 
Puerto  Rico,  Guam,  the  Virgin  Islands, 
and  American  Samoa  are  not  subject  to 
the  mandatory  funding  ceilings  for  these 


jurisdictions  in  section  1108(c)(4)  of  the 
Act. 

Response:  We  agree  and  have  added 
a  new  paragraph  (c)  to  this  section  to 
specify  this  information.  It  is  important 
to  clarify  this  provision  because  section 
1108(c)(4)  sets  a  statutory  limit  on  the 
TANF  fimds  these  jurisdictions  may 
receive.  We  provide  explicitly  that  any 
bonus  funds  received  by  Puerto  Rico, 
the  Virgin  Islands,  Guam  or  American 
Samoa  will  not  be  coimted  toward  this 
limitation. 

E.  Response  to  Comments  That  Were 
Beyond  the  Scope  of  the  Final  Rule 

Several  comments  we  received  were 
outside  the  scope  of  this  rulemaking. 
These  include  comments  expressing 
concern  that  a  competitive  bonus  is  not 
the  appropriate  way  to  try  to  reduce  out- 
of-wedlock  childbearing.  that  efforts  to 
reduce  out-of-wedlock  births  should  not 
place  the  burden  solely  on  women,  and 
that  policies  addressing  single  parent 
families  shoidd  not  place  unreasonable 
burdens  on  men.  Because  these 
comments  focused  on  general  criticisms 
of  the  statutory  language  or  criticisms  of 
other  policies  (which  carmot  be 
addressed  within  this  final  rule),  we 
made  no  changes  to  the  final  rule  with 
respect  to  these  comments. 

IV.  Departmental  Activities  Related  to 
Out-of-Wedlock  Births 

The  Department  has  various  activities 
imderway  related  to  reducing  out-of- 
wedlock  births.  Given  public  comments 
on  the  Department's  role  in  providing 
information  on  this  important  topic,  we 
summarize  some  of  these  activities 
below,  and  have  made  materials 
regarding  these  efforts  available  to  the 
public. 

In  1995,  the  Department  produced  the 
Report  to  Congress  on  Out-of-Wedlock 
Childbearing,  and  Beginning  too  Soon: 
Adolescent  Sexual  Behavior,  Pregnancy 
and  Parenthood,  both  reports  that 
contained  valuable  information 
regarding  the  occurrence  of  out-of- 
wedlock  and  teen  pregnancy  as  well  as 
strategies  for  addressing  these  concerns. 
Since  then,  the  Department  has 
undertaken  many  additional  initiatives 
to  support  programs  and  research 
focused  on  reducing  out-of-wedlock 
childbearing. 

In  1997,  the  Department  developed 
the  National  Strategy  to  Prevent  Teen 
Pregnancy,  as  required  in  section  905  of 
PRWORA.  The  Department  has  recently 
released  its  first  aimual  report  to 
Congress,  citing,  among  other  things, 
that  HHS  has  funded  teen  pregnancy 
prevention  programs  in  at  least  31 
percent  of  communities  across  the 
coimtry.  The  report  also  lists  more  than 


twenty  departmental  programs  aimed  at 
educating  teens  and  preventing 
pregnancy,  including  Girl  Neighborhood 
Power!  and  demonstration  grants  to 
conmiunities  in  11  States  fimded 
through  The  Center  for  Disease  Control 
and  Invention  Commtmity  Coalition 
Partnership  Programs. 

To  help  disseminate  information  on 
efforts  to  reduce  teen  pregnancy,  the 
Department  is  currently  working  with 
the  National  Campaign  to  Prevent  Teen 
Pregnancy  to  develop  a  "Tool  Kit"  that 
will  provide  States  and  communities 
with  practical  advice  on  how  to 
implement  a  wide  range  of  teen 
pregnancy  prevention  initiatives.  The 
Department  will  be  disseminating 
additional  information  to  commimities 
regarding  programs  that  specifically 
target  boys  and  yoimg  men. 

HHS  is  also  administering  the  State 
Abstinence  Education  Program  as 
authorized  by  section  912  of  the 
PRWORA.  This  program  authorizes  $50 
million  per  year  beginning  in  FY  1998. 
By  July  1997,  every  State  had  applied 
for  this  money  to  build  on  their  State 
efforts  to  prevent  teen  pregnancy 
(although  New  Hampshire  has  now 
declined  their  funding  for  FY  1998).  As 
mandated  in  the  Balanced  Budget  Act  of 
1997,  the  Department  is  conducting  an 
evaluation  of  these  programs,  and  will 
include  five  sites  involving  random 
assignment  and  one  involving  a  rigorous 
evaluation  of  comprehensive 
commimity  approaches. 

The  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation  also  is 
providing  additional  funding  to  three 
existing  rigorous  teen  pregnancy 
prevention  evaluations.  These  three 
programs  each  have  a  imique  approach, 
including  differing  levels  of  pregnancy 
prevention  services,  a  statewide 
program  targeted  at  siblings  of 
adolescent  mothers,  and  a  statewide 
teen  pregnancy  prevention  program  that 
allows  each  local  commimity  to  develop 
its  own  intervention. 

The  Department  also  is  actively 
supporting  expanding  pregnancy 
prevention  efforts  to  include  a  focus  on 
boys  and  young  men.  Through  the  HHS 
Regional  Offices  $2  million  in  small 
grants  have  been  awarded  to  Title  X 
Family  Planning  Clinics  to  develop  pilot 
programs  designed  to  prevent  premature 
fatherhood.  These  projects  employ  male 
high  school  students  as  interns  to 
provide  them  with  on-the-job  training  in 
clinic  operations  and  allied  health 
occupations  and  provide  education 
about  male  responsibility,  family  " 

planning  and  reproductive  health. 

In  admtion  to  these  programmatic 
initiatives,  the  Department  has 
supported  numerous  research  and 


Federal  Register /Vol.  64,  No.  71 /Wednesday,  April  14,  1999 /Rules  and  Regulations  18493 


evaluation  projects.  The  National  Study 
of  Adolescent  Health,  the  National 
Survey  of  Family  Growth,  and  the 
National  Survey  of  Adolescent  Males 
have  all  provided  important  insight  into 
adolescent  risk  behaviors  including 
sexual  activity  and  response  to 
pregnancy. 

V.  Regulatory  Impact  Analyses 

A.  Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  This 
rulemaking  implements  statutory 
authority  based  on  broad  consultation 
and  coordination. 

The  Executive  Order  encourages 
agencies,  as  appropriate,  to  provide  the 
public  with  meaningful  participation  in 
the  regulatory  process.  As  described 
elsewhere  in  the  preamble,  ACF 
consulted  with  State  and  local  officials, 
their  representative  organizations,  and  a 
broad  range  of  technical  and  interest 
group  representatives. 

To  a  considerable  degree,  this  final 
rule  reflects  the  comments  we  received 
in  response  to  the  NPRM.  We  appreciate 
and  have  seriously  considered  all  of  the 
detailed  and  thoughtful  comments  we 
received. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  Ch.  6)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses  and 
other  small  entities.  Small  entities  are 
defined  in  the  Act  to  include  small 
businesses,  small  non-profit 
organizations,  and  small  governmental 
agencies.  This  rule  will  affect  only 
States.  Therefore,  the  Secretary  certifies 
that  this  rule  will  not  have'a  significant 
impact  on  small  entities. 

C.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  activities  that  are 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget.  The 
birth  data  on  which  we  will  base  the 
computation  of  the  bonus  are  currently 
available  from  the  NCHS.  Therefore,  no 
new  data  collection  is  required  to 
measure  out-of-wedlock  birth  ratios. 
The  abortion  data  would  be  solicited 
only  for  up  to  eight  States,  i.e.,  five 
States  and  three  Territories.  This  does 
not  meet  the  criteria  for  0MB  review 
and  approval. 


D.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  a  covered  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  any 
Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

We  have  determined  that  this  rule 
would  not  impose  a  mandate  that  will 
result  in  the  expenditure  by  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year. 
Accordingly,  we  have  not  prepared  a 
budgetary  impact  statement,  specifically 
addressed  the  regulatory  alternatives 
considered,  or  prepared  a  plan  for 
informing  and  advising  any  significantly 
or  imiquely  impacted  small  government. 

E.  Congressional  Review 

This  final  rule  is  not  a  major  rule  as 
defined  in  5  U.S.C,  Chapter  8. 

List  of  Subiects  in  45  CFR  Part  283 

Health  statistics,  Family  planning. 
Maternal  and  child  health,  Public 
assistance  programs. 

(Catalogue  of  Federal  Domestic  Assistance 
Programs:  17.253  Employment  and  Training 
Assistance — Welfare-to-Work  Grants  to  States 
and  Local  Entities  for  Hard-to-Employ 
Welfare  Recipient  Programs;  93.558  TANF 
Programs-State  Family  Assistance  Grants, 
Assistance  Grants  to  Territories,  Matching 
Grants  to  Territories,  Supplemental  Grants 
for  Population  Increases  and  Contingency 
Fund;  g3.559-Loan  Fund;  and  93.595-Welfare 
Reform  Research,  Evaluations  and  National 
Studies) 

Dated:  December  24, 1998. 
Olivia  A.  Golden, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  January  11, 1999. 
Donna  E.  Shalala, 

Secretary,  Department  ofHealtli  and  Human 
Services. 

For  the  reasons  set  forth  in  the 
preamble,  we  are  amending  45  CFR 
chapter  II  by  adding  Part  283  to  read  as 
follows: 

PART  283— IMPLEMENTATION  OF 
SECTION  403(AK2)  OF  THE  SOCIAL 
SECURITY  ACT  BONUS  TO  REWARD 
DECREASE  IN  ILLEGITIMACY  RATIO 

Sec. 

283.1  What  does  this  part  cover? 

283.2  What  definitions  apply  to  this  part? 

283.3  What  steps  will  we  follow  to  award 
the  bonus? 

283.4  If  a  State  wants  to  be  considered  for 
bonus  eligibility,  what  birth  data  must  it 
submit? 


283.5  How  will  we  use  these  birth  data  to 
determine  bonus  eligibility? 

283.6  If  a  State  wants  to  be  considered  for 
bonus  eligibility,  what  data  on  abortions 
must  it  submit? 

283.7  How  will  we  use  these  data  on 
abortions  to  determine  bonus  eligibility? 

283.8  What  will  be  the  amount  of  the 
bonus? 

283.9  What  do  eligible  States  need  to  know 
to  access  and  use  the  bonus  funds? 

Authority:  42  U.S.C.  603 

§  283.1    What  does  ttiis  part  cover? 

This  part  explains  how  States  may  be 
considered  for  the  "Bonus  to  Reward 
Decrease  in  Illegitimacy  Ratio,"  as 
authorized  by  section  403(a)(2)  of  the 
Social  Security  Act.  It  describes  the  data 
on  which  we  will  base  the  bonus,  how 
we  will  make  the  award,  and  how  we 
will  determine  the  amount  of  the  award. 

§  283^    What  deflnitiont  apply  to  this  part? 

The  following  definitions  apply  to 
this  part: 

Abortions  means  induced  pregnancy 
terminations,  including  both  medically 
and  surgically  induced  pregnancy 
terminations.  This  term  does  not 
include  spontaneous  abortions,  i.e., 
miscarriages. 
■  Act  means  the  Social  Security  Act. 

Bonus  refers  to  the  Bonus  to  Reward 
Decrease  in  Illegitimacy  Ratio,  as  set 
forth  in  section  403(a)(2)  of  the  Act. 

Calculation  period  refers  to  the  four 
calendar. years  used  for  determining  the 
decrease  in  the  out-of-wedlock  birth 
ratios  for  a  bonus  year.  (The  years 
included  in  the  calculation  period 
change  from  year  to  year.) 

Most  recent  two-y^ar  period  for  which 
birth  data  are  available  means  the  most 
recent  two  calendar  years  for  which  the 
National  Center  for  Health  Statistics  has 
released  final  birth  data  by  State. 

Most  recent  year  for  which  abortion 
data  are  available  means  the  year  that 
is  two  calendar  years  prior  to  the 
current  calendar  year.  (For  example,  for 
eligibility  determinations  made  during 
calendar  year  1999,  the  most  recent  year 
for  which  abortion  data  are  available 
would  be  calendar  year  1997.) 

NCHS  means  the  National  Center  for 
Health  Statistics,  of  the  Centers  for 
Disease  Control  and  Prevention,  U.S. 
Department  of  Health  and  Human 
Services. 

Number  of  out-of-wedlock  births  for 
the  State  means  the  final  number  of 
births  occurring  outside  of  marriage  to 
residents  of  the  State,  as  reported  in 
NCHS  vitjd  statistics  data. 

Number  of  total  births  for  the  State 
means  the  final  total  number  of  live 
births  to  residents  of  the  State,  as 
reported  in  NCHS  vital  statistics  data. 

Rate  of  abortions  means  the  number 
of  abortions  reported  by  the  State  in  the 
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most  recent  year  for  which  abortion  data 
are  available  divided  by  the  State's  total 
number  of  resident  live  births  reported 
in  vital  statistics  for  that  same  year. 
(This  measure  is  also  more  traditionally 
known  as  the  "abortion  to  live  birth 
ratio.") 

Ratio  refers  to  the  ratio  of  live  out-of- 
wedlock  births  to  total  live  births,  as 
defined  in  §  283.5(b). 

State  means  the  50  States  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam,  and 
American  Samoa,  as  provided  in  section 
419(a)(5)  of  the  Act. 

Vital  statistics  data  means  the  data 
reported  by  State  health  departments  to 
NCHS,  through  the  Vital  Statistics 
Cooperative  Program  (VSCP). 

We  (and  any  other  first  person  plural 
pronouns)  means  the  Secretary  of 
Health  and  Human  Services  or  any  of 
the  following  individuals  or 
organizations  acting  in  an  official 
capacity  on  the  Secretary's  behalf:  the 
Assistant  Secretary  for  Children  and 
Families,  the  Regional  Administrators 
for  Children  and  Families,  the 
Department  of  Health  and  Human 
Services,  and  the  Administration  for 
Children  and  Families. 

§  283.3    What  steps  will  we  follow  to  award 
the  iMMius? 

(a)  For  each  of  the  fiscal  years  1999 
through  2002,  we  will: 

(1)  Based  on  the  vital  statistics  data 
provided  by  NCHS  as  described  in 

§  283.4,  calculate  the  ratios  for  the  most 
recent  two  years  for  which  final  birth 
data  are  available,  and  for  the  prior  two 
years,  as  described  in  §  283.5; 

(2)  Calculate  the  proportionate  change 
between  these  two  ratios,  as  described 
in  §283.5. 

(3)  Identify  as  potentially  eligible  a 
maximum  of  eight  States,  i.e.,  Guam,  the 
Virgin  Islands,  and  American  Samoa, 
and  five  other  States,  that  have 
qualifying  decreases  in  their  ratios, 
using  the  methodology  described  in 
§283.5; 

(4)  Notify  these  potentially  eligible 
States  that  we  will  consider  them  for  the 
bonus  if  they  submit  data  on  abortions 
as  stated  in  §  283.6;  and 

(5)  Identify  which  of  the  potentially 
eligible  States  that  submitted  the 
required  data  on  abortions  have 
experienced  decreases  in  their  rates  of 
abortion  relative  to  1995,  as  described  in 
§  283.7.  These  States  will  receive  the 
bonus. 

(b)  We  will  determine  the  amount  of 
the  grant  for  each  eligible  State,  based 
on  the  number  of  eligible  States,  and 
whether  Guam,  American  Samoa,  or  the 
Virgin  Islands  are  eligible.  No  State  will 


receive  a  bonus  award  greater  than  $25 
million  in  any  year. 

§  283.4    If  a  State  wants  to  be  considered 
for  tionus  eligibility,  what  birth  data  must  it 
submit? 

(a)  To  be  considered  for  a  bonus,  the 
State  must  have  submitted  data  on  out- 
of-wedlock  births  as  follows: 

(1)  The  State  must  have  submitted  to 
NCHS  the  final  vital  statistics  data  files 
for  all  births  occurring  in  the  State. 
These  files  must  show,  among  other 
elements,  the  total  number  of  live  births 
and  the  total  number  of  out-of-wedlock 
live  births  occurring  in  the  State.  These 
data  must  conform  to  the  Vital  Statistics 
Cooperative  Program  contract  for  all 
years  in  the  calculation  period.  This 
contract  specifies,  among  other  things, 
the  guidelines  and  time-lines  for 
submitting  vital  statistics  data  files;  and 

(2)  The  State  must  have  submitted 
these  data  for  the  most  recent  two  years 
for  which  NCHS  reports  final  data,  as 
well  as  for  the  previous  two  years. 

(b)  If  a  State  has  changed  its  method 
of  determining  marital  status  for  the 
purposes  of  these  data,  the  State  also 
must  have  met  the  following 
requirements: 

(1)  The  State  has  identified  all  years 
for  which  the  method  of  determining 
marital  status  is  different  from  that  used 
for  the  previous  year; 

(2)  For  those  years  identified  imder 
paragraph  (b)(1)  of  this  section,  the  State 
has  either: 

(i)  Replicated  as  closely  as  possible  a 
consistent  method  for  determining 
marital  status  at  the  time  of  birth,  and 
the  State  has  reported  to  NCHS  the 
resulting  alternative  number  of  out-of- 
wedlock  births;  or 

(ii)  If  NCHS  agrees  that  such 
replication  is  not  methodologically 
feasible,  the  State  may  chose  to  accept 
an  NCHS  estimate  of  what  the 
alternative  number  would  be; 

(3)  The  State  has  submitted 
documentation  to  NCHS  on  what 
changes  occurred  in  the  determination 
of  marital  status  for  those  years  and,  if 
appropriate,  how  it  determined  the 
alternative  number  of  out-of-wedlock 
births  for  the  State;  and 

(4)  For  methodological  changes  that 
were  implemented  prior  to  1998  and 
applicable  to  data  collected  for  the 
bonus  period,  the  State  has  submitted 
the  information  described  in  paragraphs 
(b)(1),  (2)  and  (3)  of  this  section  within 
two  months  after  April  14, 1999.  For 
such  changes  implemented  during  or 
after  1998,  the  State  must  submit  such 
information  either  by  the  end  of 
calendar  year  1999  or  according  to  the 
same  deadline  that  applies  to  its  vital 


statistics  data  for  that  year,  whichever  is 
later. 

§  283.5    How  will  we  use  these  birth  data  to 
determine  bonus  eligibility? 

(a)  We  will  base  eligibility 
determinations  on  final  vital  statistics 
data  provided  by  NCHS  showing  the 
number  of  out-of-wedlock  live  births 
and  the  number  of  total  live  births 
among  women  living  in  each  State  and 
a  factor  provided  by  NCHS  to  adjust  for 
changes  in  data  reporting  for  those 
States  that  have  changed  their 
methodology  for  collecting  data  on  out- 
of-wedlock  births  during  the  bonus 
period. 

(b)  We  will  use  the  number  of  total 
live  births  and  the  niunber  of  out-of-     - 
wedlock  births,  adjusted  for  any 
changes  in  data  collection  or  reporting, 
to  calculate  the  decrease  in  the  ratio  of 
out-of-wedlock  to  total  births  for  each 
State  as  follows: 

(1)  We  will  calculate  the  ratio  as  the 
number  of  out-of-wedlock  births  for  the 
State  during  the  most  recent  two-year 
period  for  which  NCHS  has  final  birth 
data  divided  by  the  number  of  total 
births  for  the  State  during  the  same 
period.  We  will  calculate,  to  three 
decimal  places,  the  ratio  for  each  State 
that  submits  the  necessary  data  on  total 
and  out-of-wedlock  births  described  in 
§283.4. 

(2)  We  will  calculate  the  ratio  for  the 
previous  two-year  period  using  the  same 
methodology. 

(3)  We  will  calculate  the 
proportionate  change  in  the  ratio  as  the 
ratio  of  out-of-wedlock  births  to  total 
births  for  the  most  recent  two-year 
period  minus  the  ratio  of  out-of-wedlock 
births  to  total  births  from  the  prior  two- 
year  period,  all  divided  by  the  ratio  of 
out-of-wedlock  births  to  total  births  for 
the  prior  two-year  period.  A  negative 
number  will  indicate  a  decrease  in  the 
ratio  and  a  positive  number  will 
indicate  an  increase  in  the  ratio. 

(c)  We  will  identify  which  States  have 
a  decrease  in  their  ratios  large  enough 
to  make  them  potentially  eligible  for  the 
bonus,  as  follows: 

(1)  For  States  other  than  Guam, 
American  Samoa  and  the  Virgin  Islands, 
we  will  use  this  calculated  change  to 
rank  the  States  and  identify  which  five 
States  have  the  largest  decrease  in  their 
ratios.  Only  States  among  the  top  five 
will  be  potentially  eligible  for  the 
bonus.  We  will  identify  fewer  than  five 
such  States  as  potentially  eligible  if 
fewer  than  five  experience  decreases  in 
their  ratios.  We  will  not  include  Guam, 
American  Samoa  and  the  Virgin  Islands 
in  this  ranking. 

(2)  If  we  identify  more  than  five  States 
due  to  a  tie  in  the  decrease,  we  will 
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recalculate  the  ratio  and  the  decrease  in 
the  ratio  to  as  many  decimal  places  as 
necessary  to  eliminate  the  tie.  We  will 
identify  no  more  than  five  States. 

(3)  For  Guam,  American  Samoa  and 
the  Virgin  Islands,  we  will  use  the 
calculated  change  in  the  ratio  to  identify 
which  of  these  States  experienced  a 
decrease  that  is  either  at  least  as  large 

as  the  smallest  qualifying  decrease 
identified  in  paragraph  {c)(l)  of  this 
section,  or  a  decrease  that  ranks  within 
the  top  five  decreases  when  all  States 
and  Territories  are  ranked  together. 
These  identified  States  will  be 
potentially  eligible  for  the  bonus  also. 

(4)  We  will  notify  the  potentially 
eligible  States,  as  identified  vmder 
paragraphs  (a)  through  (c)  of  this  section 
that  they  must  submit  the  information 
on  abortions  specified  under  §  283.6  if 
they  want  to  be  considered  for  the 
bonus. 

§  283.6    H  a  State  wants  to  be  considered 
for  bonus  eligibility,  what  data  on  abortions 
must  It  submit? 

(a)  To  be  considered  further  forhonus 
eligibility,  each  potentially  eligible 
State,  as  identified  under  §  283.5,  must 
submit  to  ACF  data  and  information  on 
the  number  of  abortions  for  calendar 
year  1995  within  two  months  of  this 
notification.  This  number  must  measure 
either  of  the  following: 

(1)  For  calendar  year  1995,  the  total 
number  of  abortions  performed  by  all 
providers  within  the  State;  or 

(2)  For  calendar  year  1995,  the  total 
number  of  abortions  performed  by  all 
providers  within  the  State  on  the  total 
population  of  State  residents  only.  This 
is  the  preferred  measure. 

(b)  States  must  have  obtained  these 
data  on  abortions  for  calendar  year  1995 
within  60  days  of  publication  of  the 
final  rule  and  must  include  with  their 
submission  of  1995  data  an  official 
record  documenting  when  they  obtained 
the  abortion  data. 

(c)  Within  two  months  of  notification 
by  ACF  of  potential  eligibility,  the  State 
must  submit: 

(1)  The  number  of  abortions 
performed  for  the  most  recent  year  for 
which  abortion  data  are  available  (as 
defined  in  §  283.2  to  mean  the  year  that 
is  two  calendar  years  prior  to  the 
current  calendar  year).  In  measuring  the 


number  of  abortions,  the  State  must  use 
the  same  definition,  either  imder 
paragraph  (a)(1)  or  paragraph  (a)(2)  of 
this  section,  for  both  1995  and  the  most 
recent  year;  or 

(2)  If  applicable,  the  adjusted  number 
and  information  specified  in  paragraph 
(d)  of  this  section. 

(d)  If  the  State's  data  collection  or 
reporting  methodology  changed 
between  1995  and  the  bonus  year  in 
such  a  way  as  to  reflect  an  increase  or 
decrease  in  the  number  of  abortions  that 
is  different  than  what  actually  occurred 
during  the  period,  the  State  must 

(1)  When  submitting  the  nimiber  of 
abortions  for  the  most  recent  year  under 
paragraph  (c)(2),  adjust  the  nimiber  to 
exclude  increases  or  decreases  in  the 
niunber  due  to  changes  in  methodology 
for  collecting  or  reporting  the  data.  For 
example,  this  calciilation  should 
include  adjustments  for  increases  or 
decreases  in  response  rates  for  providers 
in  reporting  abortion  data; 

(2)  Provide  a  rationale  for  the 
adjustment,  i.e.,  a  description  of  how 
the  data  collection  or  reporting 
methodology  was  changed.  This  could 
include  a  description  of  how  legislative, 
policy  or  procedural  changes  affected 
the  collection  or  reporting  of  abortion 
data,  or  an  indication  of  changes  in  the 
response  rate  of  providers  in  reporting 
abortion  data;  and 

(3)  Provide  a  certification  by  the 
Governor,  or  his  or  her  designee,  that 
the  number  of  abortions  reported  to  ACF 
acciuately  reflects  these  adjustments  for 
changes  in  data  collection  or  reporting 
methodology. 

§283.7    How  will  we  use  ttiese  data  on 
abortions  to  determine  bonus  eligibility? 

(a)  For  those  States  that  have  met  all 
the  requirements  imder  §§  283.1 
through  283.6,  we  vtrill  calculate  the  rate 
of  abortions  for  calendar  year  1995  and 
for  the  most  recent  year  for  which 
abortion  data  are  available  as  defined  in 
§  283.2.  These  rates  will  equal  the 
number  of  abortions  reported  by  the 
State  to  ACF  for  the  applicable  year, 
divided  by  total  live  births  among 
women  living  in  the  State  reported  by 
NCHS  for  the  same  year.  We  will 
calculate  the  rates  to  three  decimal 
places. 


(b)  If  ACF  determines  that  the  State's 
rate  of  abortions  for  the  most  recent  year 
for  which  abortion  data  are  available  is 
less  than  the  rate  for  1995,  and,  if  the 
State  has  met  all  the  requirements  listed 
elsewhere  under  this  part,  the  State  will 
receive  the  boniis. 

$283.8    What  will  be  the  amount  of  the 
bonus? 

(a)  If,  for  a  bonus  year,  none  of  the 
eligible  States  is  Guam,  American 
Samoa  or  the  Virgin  Islands,  then  the 
amount  of  the  grant  shall  be: 

(1)  $20  million  per  State  if  there  are 
five  eligible  States;  or 

(2)  $25  million  per  State  if  there  are 
fewer  than  five  eligible  States. 

(b)  If  for  a  bonus  year,  Guam,  the 
Virgin  Islands,  or  American  Samoa  is  an 
eligible  State,  then  the  amoimt  of  the 
grant  shall  be: 

(1)  In  the  case  of  such  a  State,  25 
percent  of  the  mandatory  ceiling 
amoimt  as  defined  in  section  1108  of  the 
Act;  and 

(2)  In  the  case  of  any  other  State,  $100 
million,  minus  the  total  amount  of  any 
bonuses  paid  to  Guam,  the  Virgin 
Islands,  and  American  Samoa,  and 
divided  by  the  number  of  eligible  States 
other  than  Guam,  American  Samoa  and 
the  Virgin  Islands,  not  to  exceed  $25 
million  per  State. 

$283.9    What  do  elidible  States  need  to 
ioraw  to  access  and  use  ttie  bonus  funds? 

(a)  States  must  use  the  bonus  funds  to 
carry  out  the  purposes  of  the  Temporary 
Assistance  for  Needy  Families  Block 
Graat  in  section  401  and  404  of  the  Act. 
This  may  include  statewide  programs  to 
prevent  and  reduce  the  incidence  of  out- 
of-wedlock  pregnancies. 

(b)  As  applicable,  these  funds  are 
subject  to  the  requirements  in,  and  the 
limitations  of,  sections  404  and  408  of 
the  Act. 

(c)  For  Puerto  Rico,  Guam,  the  Virgin 
Islands,  and  American  Samoa,  the 
bonus  award  funds  are  not  subject  to  the 
mandatory  ceilings  on  funding 
established  in  section  1108(c)(4)  of  the 
Act. 

[PR  Doc.  99-8866  Filed  4-13-99;  8:45  am] 

BHJJNG  CODE  41S4-01-P 


JIVII 


fOL 


64 


ISS 
71 


AP 


14 


999 


JMI 


Wednesday 
April  14,  1999 


Part  III 


Department  of  Labor 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  46  and  48 
Training  and  Retraining  of  Miners 
Engaged  in  Shell  Dredging  or  Employed 
at  Sand,  Gravel,  Surface  Stone,  Surface 
Clay,  Colloidal  Phosphate,  or  Surface 
Limestone  Mines;  Proposed  Rules 


\ 


18498  Federal  Register /Vol.  64.  No.  71 /Wednesday,  April  14,  1999  /  Proposed  Rules 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  46  and  48 

RIN  1219-AB17 

Training  and  Retraining  of  Miners 
Engaged  in  Shell  Dredging  or 
Employed  at  Sand,  Gravel,  Surface 
Stone,  Surface  Clay,  Colloidal 
Phosphate,  or  Surface  Limestone 
Mines 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
action:  Proposed  rule. 

summary:  This  proposed  rule  woiild 
amend  MSHA's  existing  health  and 
safety  training  regulations  by 
establishing  new  training  requirements 
for  shell  dredging,  sand,  gravel,  surface 
stone,  surface  clay,  colloidal  phosphate, 
and  surface  limestone  mines.  Congress 
has  prohibited  MSHA  from  expending 
funds  to  enforce  training  requirements 
at  these  mines  since  fiscal  year  1980. 
This  proposed  nde  would.implement 
the  training  requirements  of  section  115 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977  (Mine  Act)  and  provide  for 
effective  miner  training  at  the  affected 
mines  once  Congress  has  removed  the 
appropriation's  prohibition  from 
MSHA's  budget.  At  the  same  time,  the 
proposed  rule  would  allow  mine 
operators  the  flexibility  to  tailor  their 
training  programs  to  the  specific  needs 
of  their  miners  and  operations. 
DATES:  Submit  conunents  on  or  before 
June  14.  1999. 

ADDRESSES:  Send  comments  on  the 
proposed  rule — 

(1)  By  mail  to  MSHA.  Office  of  Standards, 
Regulations,  and  Variances.  4015  Wilson 
Boulevard.  Room  631.  Arlington,  VA  22203; 

(2)  By  facsimile  to  MSHA,  Office  of 
Standards,  Regulations,  and  Variances.  703- 
235-5551:  or 

(3)  By  electronic  mail  to 
comments@msha.gov.  If  possible,  please 
supplement  written  comments  with 
computer  files  on  disk;  contact  the  Agency 
with  any  format  questions. 

Submit  written  conmients  on  the 
information  collection  requirements 
directly  to  the  Office  of  Information  and 
Regulatory  Affairs,  0MB.  New 
Executive  Office  Building,  725  17th 
Street,  NW,  Washington.  DC  20503, 
Attn:  Desk  Officer  for  MSHA;  and  to 


Carol  J.  Jones,  Acting  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA  4015  Wilson  Boulevard,  Room 
631,  Arlington,  VA  22203;  by  facsimile 
to  MSHA.  at  703-235-5551;  or  by 
electronic  mail  to  comments@msha.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  J.  Jones,  Acting  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA;  703-235-1910. 
SUPPLEMENTARY  INFORMATION: 

I.  Plain  Language 

We  (MSHA)  wrote  this  proposed  rule 
in  the  more  personal  style  advocated  by 
the  President's  executive  order  on 
"plain  language."  "Plain  language" 
encourages  the  use  of — 

•  personal  pronouns  (we  and  you); 

•  sentences  in  the  active  voice; 

•  a  greater  use  of  headings,  lists,  and 
questions,  as  well  as  charts,  figures,  and 
tables. 

hi  this  proposed  rule,  "you"  refers  to 
production-operators  and  independent 
contractors  because  they  have  the 
primary  responsibility  for  compliance 
with  MSHA  regulations.  In  addition,  we 
recognize  and  appreciate  the  value  of 
conmients,  ideas,  and  suggestions  from 
labor  organizations,  industry 
associations,  and  other  parties  who  have 
an  interest  in  health  and  safety  training 
for  miners.  We  would  appreciate 
comments  and  suggestions  from  all 
parties  on  this  proposed  rule  and  on  our 
use  of  "plain  language."  How  could  we 
improve  the  clarity  of  this  style? 

n.  Paperwork  Reduction  Act 

This  proposed  rule  contains 
collection  of  information  requirements 
that  are  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1995  (PRA  95).  The  title,  description, 
and  respondent  description  of  the 
information  collection  are  shown  below 
with  an  estimate  of  the  annual  reporting 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  We  invite 
comments  on — 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  proper 
performance  of  our  functions,  including 
whether  the  information  will  have  practical 
utility; 


(2)  The  accuracy  of  our  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Ways  to  enhance  the  quality,  utility, 
and  clarity  of  information  to  be  collected; 
and 

(4)  Ways  to  minimize  the  burden  of  the 
collection  of  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques,  when  appropriate,  and 
other  forms  of  information  technology. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  us. 

Submission 

MSHA  has  submitted  a  copy  of  this 
proposed  nde  to  OMB  for  its  review  and 
approval  of  these  information 
collections.  Interested  persons  are 
requested  to  send  comments  regarding 
this  information  collection,  including 
suggestions  for  reducing  this  burden, 
directiy  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  New 
Executive  Office  Building,  725  17th 
Sti-eet,  NW,  Washington,  DC  20503, 
Attn:  Desk  Officer  for  MSHA;  and  to 
Carol- J.  Jones,  Office  of  Standards, 
Regulations,  and  Variances,  MSHA, 
4015  Wilson  Boulevard,  Room  631, 
Arlington.  VA  22203.  Submit  written 
comments  on  the  information  collection 
no  later  than  June  14.  1999. 

Description  of  Respondents 

Those  required  to  provide  the 
information  are  mine  operators  and 
individuals  who  are  paid  to  perform 
tasks  for  the  mine  operator  (e.g., 
instructors). 

Description  of  Information  Collection 
Burden 

The  proposal  contains  information 
collection  requirements  in  §§46.3,  46.5, 
46.6,  46.7,  46.8,  46.9.  and  46.11.  The 
proposed  rule  imposes  first  year  total 
burden  hours  and  costs  of  239,188  hours 
and  $8,291,569.  The  first  year  burden 
hours  and  costs  are  composed  by 
summing  the  figures  in  "Tables  VII-l, 
Vn-2,  and  VII-3.  After  tiie  first  year,  the 
annual  burden  hours  and  costs  would 
be  226,685  hours  and  $7,865,469,  which 
is  shown  in  Table  Vn-2 

Table  VIl-l  presents  one-time  burden 
hours  and  costs  by  provision  and  mine 
size. 


Pre 

46.5 

46.6  

46.7  . 

46.8  . 

46.9  . 

46.11 

Total 
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Table  VII-1.— Mine  Operators'  One-Time  Burden  Hours  and  Costs 


Mines  (1-5) 

Mines  (&-19) 

Mines  (220) 

Totals 

Prov. 

Hrs. 

Costs 

Hrs. 

Costs 

Hrs. 

Costs 

Hrs. 

Costs 

46.3  

7,509 

$256,290 

3,277 

$111,830 

1,207 

$42,250 

11,993 

$410,370 

Table  VII-2  presents  annual  burden  hours  and  cost  by  provision  and  mine  size. 

Table  VII-2.— Mines  Operators'  Annual  Burden  Hours  and  Costs 


Mines  (1-5) 

Mines  (6-19) 

Mines  (220) 

Totals 

Prov. 

Hrs. 

Costs 

Hrs. 

Costs 

Hrs. 

Costs 

Hrs. 

Costs 

46.5  

41.007 
7,898 
5,599 

34,551 
2.765 

25.208 

$1,676,058 

284,341 

201,579 

1,243,839 

73.267 

579,773 

21.458 
4,240 
7.980 

15.433 
5.876 

22.005 

$1,016,502 
152,627 
287,297 
555,582 
155,725 
506,115 

4.860 
978 
7.111 
5.461 
5.704 
8,550 

$297,170 
35,192 
256,008 
196,582 
151,164 
196,650 

67,325 
13,116 
20.691 
55.445 
14.346 
55,763 

$2,989,730 

46.6  

472.159 

46.7  -. 

744.884 

46.8  

1,996,003 

46.9  ... 

380.156 

46.11  -.... 

1.282,538 

Total  

117,028 

4.058,857 

76.992 

2,673.847 

32,664 

1,132,765 

226.685 

7.865.469 

Table  VII-3  presents  miners  and  miners'  representatives  one-time  burden  hours  and  costs. 

Table  VII-3.— Miners  and  Miners'  Representatives— One-Time  Burden  Hours  and  Costs 


Mines  (-5) 

Mines  (6-19) 

Mines  (220) 

Totals 

Prov. 

Hrs. 

Costs 

hrs. 

Costs 

Hrs. 

Costs 

Hrs. 

Costs 

46.3  

336 

$7,728 

146 

$3,358 

28 

$644 

510 

$11,730 

Paragraph  (a)  of  §  46.3  requires  you  to 
develop  and  implement  a  written 
training  plan  that  contains  effective 
programs  for  training  new  miners  and 
experienced  miners,  training  miners  for 
new  tasks,  annual  refresher  training, 
and  hazard  training.  The  mines  affected 
by  this  provision  are — 

(1)  3.361  mines  that  employ  5  or 
fewer  workers; 

(2)  1.467  mines  that  employ  between 
6  and  19  workers;  and 

(3)  285  mines  that  employ  20  or  more 
workers. 

MSHA  estimates  that  a  mine 
supervisor,  earning  $36  per  hour,  would 
take  2  hours  to  write  a  plan  in  mines 
that  employ  fewer  than  20  persons,  and 
4  hours  in  mines  that  employ  20  or 
more  persons.  The  one-time  costs  are 
annualized  using  an  annualization 
factor  of  0.07. 

Paragraph  (b)  requires  the  following 
information,  at  a  minimum,  to  be 
included  in  a  training  plan: 

(1)  The  company  name,  mine  name,  and 
MSHA  mine  identification  number; 

(2)  The  name  and  position  of  the  person 
designated  by  you  who  is  responsible  for  the 
health  and  safety  training  at  the  mine.  This 
person  may  be  the  operator; 

(3)  A  general  description  of  the  teaching 
methods  and  the  course  materials  that  are  to 
be  used  in  providing  the  training,  including 
the  subject  areas  to  be  covered  and  the 
approximate  time  to  be  spent  on  each  subject 
area; 


(4)  A  list  of  the  persons  who  will  provide 
the  training,  and  the  subject  areas  in  which 
each  person  is  competent  to  instruct;  and 

(5)  The  evaluation  procedures  used  to 
determine  the  effectiveness  of  training. 

Paragraph  (c)  requires  a  plan  that  does 
not  include  the  minimum  information 
specified  in  paragraph  (b)  to  be 
approved  by  us.  For  each  size  category, 
we  estimate  that  20  percent  of  you  will 
choose  to  write  a  plan  and  send  it  to  us 
for  approval.  Thus,  the  mines  affected 
by  this  provision  are — 

(1)  672  mines  that  employ  5  or  fewer 
workers; 

(2)  293  mines  that  employ  between  6  and 
19  workers;  and 

(3)  57  mines  that  employ  20  or  more 
workers. 

MSHA  estimates  that  it  would  take  a 
clerical  worker,  earning  $17  per  hotir, 
about  0.1  hours  per  mine  to  photocopy 
and  mail  the  training  plan.  The  one-time 
costs  are  annualized  using  an 
annualization  factor  of  0.07. 

Paragraph  (d)  requires  you  to  provide 
miners'  representatives  with  a  copy  of 
the  training  plan.  At  mines  where  no 
miners'  representative  has  been 
designated,  you  must  post  a  copy  of  the 
plan  at  the  mine  or  provide  a  copy  to 
each  miner.  The  mines  affected  by  this 
provision  are — 

■  (1)  3,361  mines  that  employ  5  or  fewer 
workers; 


(2)  1,467  mines  that  employ  between  6  and 
19  workers;  and 

(3)  285  mines  that  employ  20  or  more 
workers. 

MSHA  estimates  that  a  clerical 
worker,  earning  $17  per  hoiu,  would 
take  0.1  hours  to  photocopy  the  plan 
and  either  deliver  or  post  the  plan.  The 
one-time  costs  are  annualized  using  an 
annualization  factor  of  0.07. 

Paragraph  (e)  provides  that  within  2 
weeks  following  receipt  or  posting  of 
the  training  plan,  miners  or  their 
representatives  may  submit  written 
comments  on  the  plan  to  you,  or  to  the 
Regional  Manager,  as  appropriate.  The 
burden  hours  and  costs  of  this  provision 
are  not  borne  by  you.  but  by  miners  and 
their  representatives. 

MSHA  estimates  that  a  miner  or 
miners'  representative  would  submit 
conmients  for  5  percent  of  the  affected 
mines  in  each  size  category.  The  mines 
affected  by  this  provision  are — 

(1)  168  mines  that  employ  5  or  fewer 
workers; 

(2)  73  mines  that  employ  between  6  and  19 
workers;  and 

(3)  14  mines  that  employ  20  or  more 
workers. 

MSHA  estimates  that  a  miner  or 
miners'  representatives,  earning  $23  pet 
hour,  would  take  2  hours  per  affected 
mine  to  prepare  written  comments.  The 
one-time  costs  are  annualized  using  an 
annualization  factor  of  0.07. 
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Paragraph  (g)  allows  you,  miners,  and 
miners'  representatives  to  appeal  a 
decision  of  the  Regional  Manager  in 
writing  to  the  Director  for  Education 
Policy  and  Development.  The  Director 
would  issue  a  decision  on  the  appeal 
within  30  days  after  receipt  of  the 
appeal.  The  mines  affected  by  this 
provision  are — 

(1)  13  mines  that  employ  5  or  fewer 
workers; 

(2)  6  mines  that  employ  between  6  and  19 
workers;  and 

(3)  1  mine  that  employees  20  or  more 
workers. 

MSHA  estimates  that  for  90%  of  you 
who  would  appeal  a  decision,  a  mine 
supervisor  would  write  the  appeal. 
MSHA  estimates  that  a  mine  supervisor, 
earning  $36  per  hour,  would  take  4 
hours  to  write  the  appeal.  The  one-time 
costs  are  annualized  using  an 
annualization  factor  of  0.07. 

MSHA  further  estimates  that  for  the 
remaining  10%  of  you  who  would 
appeal  a  decision,  an  attorney  (a  third 
party)  would  write  the  appeal.  There  are 
no  mine  operator  burden  hours  in  this 
case,  because  you  would  pay  the  third 
party  for  its  services.  The  attorney  fee  to 
handle  an  appeal  process  is  estimated  to 
be  $2,000  per  appeal,  and  this  cost  is 
annualized  using  an  annualization 
factor  of  0.07. 

Paragraph  (h)  requires  you  to  make 
available  at  the  mine  site  a  copy  of  the 
current  training  plan  for  inspection  by 
MSHA  and  for  examination  by  miners 
and  their  representatives.  If  the  training 
plan  is  not  maintained  at  the  mine  site, 
you  must  have  the  capability  to  provide 
the  plan  upon  request  by  MSHA, 
miners,  or  their  representatives.  The 
mines  affected  by  this  provision  are — 

(1)  3,361  mines  that  employ  5  or  fewer 
workers; 

(2)  1,467  mines  that  employ  between  6  and 
19  workers;  and 

(3)  285  mines  that  employ  20  or  more 
workers. 

MSHA  estimates  that  a  clerical 
worker,  earning  $17  per  hour,  would 
take  0.1  hours  to  photocopy  and  file  the 
training  plan.  The  one-time  costs  are 
annualized  using  an  annualization 
factor  of  0.07. 

Paragraph  (a)  of  §  46.5  requires  you  to 
provide  each  new  miner  with  no  less 
than  24  hours  of  training.  Miners  who 
have  not  received  the  full  24  hours  of 
new  miner  training  must  work  imder 
the  close  supervision  of  an  experienced 
miner.  The  mines  affected  by  this 
provision  are — 

(1)  3,361  mines  that  employ  5  or  fewer 
workers; 

(2)  1,467  mines  that  employ  between  6  and 
19  workers;  and 


(3j  285  mines  that  employ  20  or  more 
workers. 

MSHA  estimates  that  for  each  mine,  a 
mine  supervisor,  earning  $36  per  hour, 
would  take  6  hours  annually  to  prepare 
for  the  new  miner  training.  MSHA 
further  estimates  that  the  average 
number  of  training  sessions  the  mine 
supervisor  would  provide  annually 
are — 

(1)  0.46  sessions  for  mines  that  employ  5 
or  fewer  workers; 

(2)  0.64  sessions  for  mines  that  employ 
between  6  and  19  workers;  and 

(3)  0.82  sessions  for  mines  that  employ  20 
or  more  workers. 

On  average,  each  training  session  is 
estimated  to  last  13.48  hours. 

Additionally,  we  estimate  that  part  of 
new  miner  training  would  be  provided 
off-site  by  a  third  party.  You  would  pay 
the  third  party  for  providing  this  part  of 
the  new  miner  training;  thus  you  would 
incut  burden  costs  but  no  burden  hours. 
The  number  of  miners  receiving  off-site 
training  are — 

(1)  1,537  miners  in  mines  that  employ  5  or 
fewer  workers;  , 

(2)  1,877  miners  in  mines  that  employ 
between  6  and  19  workers;  and 

(3)  940  miners  in  mines  that  employ  20  or 
more  workers. 

The  annual  costs  for  off-site  training 
are  $130  per  miner.  This  consists  of  the 
following:  a  $35  training  fee;  $30  for 
transportation  to  off-site  training;  $30 
per  diem  for  meals;  and  $35,  on  average, 
for  overnight  lodging  (We  assume  that 
half  of  the  miners  receiving  off-site 
training  will  require  overnight  lodging 
for  one  night  at  $70  per  night,  or  0.5  x 
$70). 

Paragraph  (a)  of  §  46.6  requires  you  to 
provide  each  newly-hired  experienced 
miner  with  certain  training  before  the 
miner  begins  work.  The  mines  affected 
by  this  provision  are — 

(1)  3,361  mines  that  employ  5  or  fewer 
workers; 

(2)  1,467  mines  that  employ  between  6  and 
19  workers;  and 

(3)  285  mines  that  employ  20  or  more 
workers. 

MSHA  estimates  that  it  would  take  a 
mine  supervisor,  earning  $36  per  hour, 
1  hour  annually  to  prepare  to  give  the 
experienced  miner  training.  MSHA 
further  estimates  that  the  average 
number  of  training  sessions  the  mine 
supervisor  would  provide  annually 
are — 

(1)  0.45  sessions  for  mines  that  employ  5 
or  fewer  workers; 

(2)  0.63  sessions  for  mines  that  employ 
between  6  and  19  workers;  and 

(3)  0.81  sessions  for  mines  that  employ  20 
or  more  workers. 


On  average,  each  training  session  is 
estimated  to  last  3  hours. 

Paragraph  (a)  of  §  46.7  requires  that 
before  a  miner  performs  a  task  for  which 
he  or  she  has  no  experience,  you  must 
train  the  miner  in  the  safety  and  health 
aspects  and  safe  work  procediues 
specific  to  that  task.  If  changes  have 
occurred  in  a  miner's  regularly  assigned 
task,  you  must  provide  the  miner  with 
training  that  addresses  the  changes.  The 
mines  affected  by  this  provision  are — 

(1)  3,361  mines  that  employ  5  or  fewer 
workers; 

(2)  1,467  mines  that  employ  between  6  and 
19  workers;  and 

(3)  285  mines  that  employ  20  or  more 
workers. 

MSHA  estimates  that  for  each  mine,  a 
mine  supervisor,  earning  $36  per  hour, 
would  take  0.25  hours  annually  to 
prepare  for  the  task  training.  MSHA 
further  estimates  that  the  average 
number  of  training  sessions  the  mine 
supervisor  would  provide  annually 
are — 

(1)  2.36  sessions  for  mines  that  employ  5 
or  fewer  workers; 

(2)  8.65  sessions  for  mines  that  employ 
between  6  and  19  workers;  and 

(3)  41.17  sessions  for  mines  that  employ  20 
or  more  workers. 

On  average,  each  training  session  is 
estimated  to  last  0.6  hours. 

Paragraph  (a)  of  §  46.8  requires  that  at 
least  every  12  months,  you  must  provide 
each  miner  with  no  less  than  8  hours  of 
refresher  training.  The  mines  affected  by 
this  provision  in  each  size  category 
are — 

(1)  3,361  mines  that  employ  5  or  fewer 
workers; 

(2)  1,467  mines  that  employ  between  6  and 
19  workers;  and 

(3)  285  mines  that  employ  20  or  more 
workers. 

MSHA  estimates  that  for  each  mine,  a 
mine  supervisor,  earning  $36  per  hour, 
would  take  3  hours  to  prepare  for  the 
task  training.  MSHA  further  estimates 
that  the  average  number  of  training 
sessions  the  mine  supervisor  would 
provide  annually  are — 

(1)  0.91  sessions  for  mines  that  employ  5 
or  fewer  workers; 

(2)  0.94  sessions  for  mines  that  employ 
between  6  and  19  workers;  and 

(3)  2.02  sessions  for  mines  that  employ  20 
or  more  workers. 

On  average,  each  training  session  is 
estimated  to  last  8  hours. 

Paragraph  (a)  of  §  46.9  requires  you, 
upon  completion  of  each  training 
program,  to  record  and  certify  on  MSHA 
Form  5000-23,  or  on  a  form  that 
contains  the  required  information,  that 
the  miner  has  completed  the  training. 
False  certification  that  training  was 
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completed  is  punishable  under  §  110(a) 
and  (f)  of  the  Act.  For  all  records 
required  to  be  kept  in  §§  46.5, 46.6,  46.7, 
and  46.8,  MSHA  estimates  that  for  each 
mine,  a  mine  supervisor,  earning  $36 
per  hour,  would  take  0.05  hoxu'S  to 
record  and  certify  each  miner's  training 
record.  In  addition,  it  would  take  a 
clerical  worker,  earning  $17  per  hour, 
0.05  hours  to  prepare,  copy,  and 
distribute  the  certificate. 

The  annual  number  of  training 
records  required  to  be  kept  imder  §  46.5 
(New  miner  training)  are — 

(1)  1,537  in  mines  that  employ  5  or  fewer 
workers; 

(2)  1,877  in  mines  that  employ  between  6 
and  19  workers;  and 

(3)  940  in  mines  that  employ  20  or  more 
workers. 

The  annual  number  of  training 
records  required  to  be  kept  under  §  46.6 
(Newly-hired  experienced  miner 
training]  are — 

(1)  1,516  in  mines  that  employ  5  or  fewer 
workers; 

(2)  1,856  in  mines  that  employ  between  6 
and  19  workers;  and 

(3)  930  in  mines  that  employ  20  or  more 
workers. 

The  annual  niunber  of  training 
records  required  to  be  kept  under  §  46.7 
(New  task  training)  are — 

(1)  18.446  in  mines  that  employ  5  or  fewer 
workers; 

(2)  41.273  in  mines  that  employ  between 
6  and  19  workers;  and 

(3)  41,380  in  mines  that  employ  20  or  more 
workers. 

The  annual  number  of  training 
records  required  to  be  kept  under  §  46.8 
(Annual  refresher  training)  are — 

(1)  6,149  in  mines  that  employ  5  or  fewer 
workers; 

(2)  13,758  in  mines  that  employ  between 
6  and  19  workers;  and 

(3)  13,793  in  mines  that  employ  20  or  more 
workers. 

During  the  public  meetings,  numerous 
commenters  stated  that  records  should 
not  have  to  be  retained  at  the  mine  site. 
MSHA  agrees  and  the  proposed  rule 
provides  that  records  are  not  required  to 
be  maintained  at  the  mine  site,  and 
therefore  can  be  electronically  filed  in  a 
central  location,  so  long  as  the  records 
are  made  available  to  the  authorized 
representative  of  the  Secretary  upon 
request  within  a  reasonable  time,  in 
most  cases  one  day. 

Although  the  proposed  rule  does  not 
require  backing  up  the  data,  some 
means  are  necessary  to  ensiu«  that 
electronically  stored  information  is  not 
compromised  or  lost.  MSHA  encourages 
mine  operators  who  store  records 
electronically  to  provide  a  mechanism 


that  will  allow  the  continued  storage 
and  retrieval  of  records  in  the  year  2000. 

MSHA  solicits  comment  on  what 
actions  would  be  required,  if  any,  to 
facilitate  the  maintenance  of  records  in 
electronic  form  by  those  mine  operators 
who  desire  to  do  so,  while  ensuring 
access  in  accordance  with  these 
requirements. 

Paragraph  (a)  of  §  46.11  requires  you 
to  provide  site-specific  hazard  training 
to— 

(1)  Scientific  workers; 

(2)  Delivery  workers  and  customers; 

(3)  Occasional,  short-term  maintenance  or 
service  workers,  or  manufacturers' 
representatives;  and 

(4)  Outside  vendors,  visitors,  office  or  staff 
personnel  who  do  not  work  at  the  mine  site 
on  a  continuing  basis. 

The  annual  number  of  non-miners  to 
be  trained  are — 

(1)  50  non-miners  in  each  of  the  3,361 
mines  that  employ  5  or  fewer  workers; 

(2)  100  non-miners  in  each  of  the  1,467 
mines  that  employ  between  6  and  19 
workers;  and 

(3)  200  non-miners  in  each  of  the  285 
mines  that  employ  20  or  more  workers. 

No  record  is  required  for  this  type  of 
training.  The  burden  is  for  the  time  the 
miner  takes  to  provide  the  training. 
MSHA  estimates  that  for  each  mine,  a 
miner,  earning  $23  per  hovir,  would  take 
0.15  hours  annually,  on  average,  to 
provide  hazard  training. 

m.  Executive  Order  12866  and 
Regulatory  Flexibility  Act 

Executive  Order  (E.O.)  12866  requires 
that  regulatory  agencies  assess  both  the 
costs  and  benefits  of  intended 
regulations.  Based  upon  the  economic 
analysis,  we  have  determined  that  this 
proposed  rule  is  not  an  economically 
significant  regiUatory  action  pursuant  to 
section  3(f)(1)  of  E.O.  12866.  MSHA 
does  consider  the  proposed  rule  to  be 
significant  under  section  3(f)(4)  of  the 
E.O.  because  of  widespread  interest  in 
the  rule,  and  has  submitted  the  proposal 
to  0MB  for  review. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  regulatory  agencies  to  consider 
a  rule's  impact  on  small  entities.  Under 
the  RFA,  MSHA  must  use  the  Small 
Business  Administration's  (SBA) 
definition  for  a  small  mine  of  500  or 
fewer  employees  or,  after  consultation 
with  the  SBA  Office  of  Advocacy, 
establish  an  alternative  definition  for 
the  mining  industry  by  publishing  that 
definition  in  the  Federal  Register  for 
notice  and  comment.  In  this  proposed 
rule,  none  of  the  affected  mines  have 
500  or  more  employees.  Therefore  for 
the  purposes  of  the  RFA,  all  of  the 
affected  mines  are  considered  small. 
MSHA  has  analyzed  the  impact  of  the 


proposed  rule  on  mines  with  20  or  more 
employees,  mines  with  6-19  employees, 
and  mines  with  1-5  employees.  MSHA 
has  determined  that  this  proposed  rule 
would  not  impose  a  siibstantial  cost 
increase  on  small  mines. 

MSHA  has  prepared  a  Preliminary 
Regulatory  Economic  Analysis  (PREA) 
and  Regulatory  Flexibility  Certification 
Statement  to  fulfill  the  requirements  of 
E.O.  12866  and  the  Regulatory 
Flexibility  Act.  This  PREA  is  available 
frt>m  MSHA  upon  request  and  is  posted 
on  our  Internet  Homepage  at 
www.msha.gov. 

Regulatory  Flexibility  Certification 
Statement 

Based  on  MSHA's  analysis  of  costs 
and  benefits,  the  Agency  certifies  that 
this  proposed  rule  would  not  impose  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Factual  Basis  for  Certification 

General  approach:  The  Agency's 
analysis  of  impacts  on  "small  entities" 
begins  with  a  "screening"  analysis.  The 
screening  compares  the  estimated 
compliance  costs  of  the  proposed  rule 
for  small  mine  operators  in  the  affected 
sector  to  the  estimated  revenues  for  that 
sector.  When  estimated  compliance 
costs  are  less  than  1  percent  of 
estimated  revenues  (for  the  size 
categories  considered)  the  Agency 
believes  it  is  generally  appropriate  to 
conclude  that  there  is  no  significant 
impact  on  a  substantial  number  of  small 
entities.  When  estimated  compliance 
costs  approach  or  exceed  1  percent  of 
revenue,  it  tends  to  indicate  that  further 
analysis  may  be  warranted.  The  Agency 
welcomes  comment  on  its  approach  in 
this  regard. 

Derivation  of  costs  and  revenues:  In 
the  case  of  this  proposed  rule,  because 
the  compliance  costs  must  be  absorbed 
by  the  nonmetal  mines  affected  by  this 
rule,  the  Agency  decided  to  focus  its 
attention  exclusively  on  the  relationship 
between  costs  and  revenues  for  these 
mines,  rather  than  looking  at  the  entire 
metal  and  nonmetal  mining  sector  as  a 
whole. 

In  deriving  compliance  costs  there 
were  areas  where  different  assimiptions 
had  to  be  made  for  small  mines  in 
different  employment  sizes  in  order  to 
account  for  the  fact  that  the  mining 
operations  of  small  mines  are  not  the 
same  as  those  of  large  mines.  For 
example,  different  assimiptions  for  mine 
size  categories  were  used  to  derive 
compliance  costs  concerning:  the 
niunber  of  persons  trained  per  mine  and 
the  number  of  training  sessions  a  mine 
would  have  annually.  In  determining 
revenues  for  the  nonmetal  mines 
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affected  by  this  rulemaking,  MSHA 
multiplied  the  production  data  (in  tons) 
by  the  price  per  ton  of  the  commodity. 

The  Agency  welcomes  comment  on 
sources  that  can  help  it  more  acciirately 
estimate  revenues  for  the  final  rule  or 
other  rules  confined  to  this  sector. 

Results  of  screening  analysis.  As 
shown  in  Table  V-1  with  respect  to  the 
nonmetal  mines  affected  by  this  rule 
that  have  1  through  5  workers,  the 
estimated  costs  of  the  rule  as  a 
percentage  of  their  revenues  are  0.30 
percent.  For  nonmetal  mines  covered  by 
this  rule  that  have  6  through  19  workers, 
the  estimated  costs  of  the  rule  as  a 
percentage  of  their  revenues  are  0.13 
percent.  For  nonmetal  mines  covered  by 


this  rule  that  have  20  or  more  workers, 
the  estimated  costs  of  the  rule  as  a 
percentage  of  their  revenues  are  0.03 
percent.  Finally,  for  all  nonmetal  mines 
covered  by  this  rule  (which  are  mines 
that  have  500  or  less  workers),  the 
estimated  costs  of  the  rule  as  a 
percentage  of  their  revenues  are  0.09 
percent. 

In  every  case,  the  impact  of  the 
proposed  compliance  costs  is 
substantially  less  than  1  percent  of 
revenues,  well  below  the  level 
suggesting  that  the  proposed  rule  might 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  MSHA  has  certified  that 


there  is  no  such  impact  for  small 
entities  that  mine  the  commodities  that 
are  covered  by  this  rule. 

As  required  under  the  law,  MSHA  is 
complying  with  its  obligation  to  consiik 
with  the  Chief  Counsel  for  Advocacy  on 
this  proposed  rule,  and  on  the  Agency's 
certification  of  no  significant  economic 
impact  on  the  mines  affected  by  this 
rule.  Consistent  with  Agency  practice, 
notes  of  any  meetings  with  the  Chief 
Coimsel's  office  on  this  proposed  rule, 
or  any  written  communications,  will  be 
placed  in  the  rulemaking  record.  The 
Agency  will  continue  to  consult  with 
the  Chief  Counsel's  office  as  the 
rulemaking  process  proceeds. 


Table  V-1.— Exempt  Nonmetal  Mines  Covered  by  the  Proposed  Rule« 

[OoHars  in  thousands] 


Employment  size 


Estimated 

CXJStS 


Estimated 
revenues  t> 


Costs  as  per- 
centage of 
revenues 


(1-5) 

(6-19) 

(20  or  more) 
Ail  Mines'  .... 


5.8S7 

5,883 

3.154 

14,894 


1,949.366 

4,555,543 

9,756.081 

16,260,990 


0.30 
0.13 
0.03 
0.09 


■  All  mines  covered  by  ttie  proposed  rule  are  surface  mines. 

•>  Data  for  revenues  derived  from  US.  Department  of  tfie  InteriorAJ.S.  Geological  Survey.  Mining  and  Quarrying  Trends,  1997  Annual  Review. 
1997.  Tables  2  and  3. 
'  Every  mine  affected  by  rule  fias  500  or  fewer  employees. 


Compliance  Costs 

MSHA  estimates  that  the  total  net  cost 
of  the  proposed  new  30  CFR  part  46 
training  requirements  would  be 
approximately  $16.2  million  annually, 
of  which  about  $14.9  million  would  be 
borne  by  mine  operations  in  the 
following  surface  nonmetal  mining 
sectors:  shell  dredging,  sand,  gravel, 
stone,  clay,  colloidal  phosphate,  and 
limestone.  Since  fiscal  year  1980, 
Congress  has  prohibited  MSHA  £rom 
enforcing  existing  MSHA  health  and 
safety  training  regulations  in  30  CFR 
part  48  at  mines  ("exempt  mines")  in 
these  sectors  of  the  surface  nonmetal 
mining  industry.  The  exempt  mines  that 
are  not  currently  in  compliance  with  the 
existing  part  48  training  requirements 
would  incur  costs  of  approximately  $17 
million  annually  to  comply  with  the 
proposed  rule,  while  those  currently  in 
compliance  with  the  existing  part  48 
training  requirements  would  derive 
savings  of  approximately  $2.1  million 
annually. 

Over  the  past  20  years,  MSHA  has 
consistently  categorized  a  mine  as  being 
small  if  it  employs  fewer  than  20 
workers  and  as  being  large  if  it  employs 
20  or  more  workers.  For  the  purposes  of 
this  PREA,  however,  MSHA  has 
identified  three  mine  size  categories 


based  on  the  niunber  of  employees, 
which  are  relevant  to  the  estimation  of 
the  cost  of  the  proposed  rule:  (1)  Mines 
employing  5  or  fewer  workers;  (2)  mines 
employing  between  6  and  19  workers; 
and  (3)  mines  employing  20  or  more 
workers.  These  mine  categories  are 
important  because  they  are  believed  to 
have  significantly  different  compliance 
rates  for  e3dsting  part  48  training 
requirements.  For  this  proposed  rule, 
MSHA  estimates  that  the  following 
percentages  of  exempt  mines  by  size 
category  are  currently  not  in  compliance 
with  existing  part  48  requirements:  60 
percent  of  mines  with  5  or  fewer 
workers;  40  percent  of  mines  with 
between  6  and  19  workers;  and  20 
percent  of  mines  with  20  or  more 
workers. 

In  1997,  there  were  10,152  exempt 
mines  covered  by  the  proposed  rule. 
MSHA  estimates  that  the  average  cost 
per  exempt  mine  to  comply  with  the 
proposed  rule  would  be  approximately 
$1,500  annually.  For  the  5,297  exempt 
mines  with  5  or  fewer  workers,  MSHA 
estimates  that  the  average  cost  of  the 
proposed  rule  per  mine  would  be 
approximately  $1,100  annually.  For  the 
3,498  exempt  mines  with  between  6  and 
19  employees,  MSHA  estimates  that  the 
average  cost  of  the  proposed  rule  per 


mine  would  be  approximately  $1,700 
annually.  For  the  1,357  exempt  mines 
with  20  or  more  employees,  MSHA 
estimates  that  the  average  cost  of  the 
proposed  rule  per  mine  would  be 
approximately  $2,300  annually. 

These  costs  per  mine  may  be  slightly 
misleading  insofar  as  the  exempt  mines 
currently  in  compliance  with  part  48 
training  requirements  would  also  be 
substantially  in  compliance  with  the 
proposed  nde  and  would  therefore 
incur  no  compliance  costs.  In  fact,  as 
noted  above,  these  mines  would  derive 
savings  of  approximately  $2.1  million 
annually  as  a  result  of  the  proposed 
rule.  For  the  exempt  mine  operators 
(including  independent  contractors  that 
employ  miners)  not  currently  in 
compliance  with  part  48  training 
requirements,  the  annual  cost  of 
complying  with  the  proposed  rule 
would,  on  average,  be  approximately 
$1,800  per  mine  operator  with  5  or 
fewer  workers;  $4,400  per  mine  operator 
with  between  6  and  19  workers;  and 
$15,500  per  mine  operator  with  20  or 
more  workers. 

Table  IV-1  fit)m  the  PREA 
summarizes  the  yearly  costs  of  the 
proposed  rule  by  mine  size  and  by 
provision. 
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Table  IV-1.— Summary  of  Yearly  Compliance  Costs  for  the  Proposed  Rule' 


Requirement/provision 


§46.3 .. 
§46.5  .. 
§46.6  .. 
§46.7  .. 
§46.8  .. 
§46.9 .. 
§46.11 


Total 


Mines  with  1-5 
employees 


$18,567 
2.431.069 

389.353 

225,783 

2.131.047 

81.563 

579,807 


5.857,188 


Mines  with  6- 
19  employees 


$8,102 
1.943,402 
281.137 
450,693 
2,520,492 
173.352 
506.046 


5,883.255 


Mines  with  20+ 
employees 


$3,013 
762.385 

99.589 

441,197 

1,482,488 

168,280 

196,788 


3,153,740 


Total  cost  for  all 
mines 


$29,682 
5,136,856 

770.079 
1,117,672 
6,134,027 

423,195 
1,282.641 


14.894.153 


Total  cost  for 
other  parties 


$841 


1.282,641 


1,283,482 


*  Source:  Table  IV-12,  Table  IV-17.  Table  IV-19,  Table  IV-20;  Table  IV-23.  Table  IV-25,  and  Table  IV-26. 


18503 


Total  cost 


$30,523 
5.136,856 

770,079 
1,117,672 
6,134,027 

423.195 
2,565.282 


16.177.635 


Benefits 

Safety  and  health  professionals  firom 
all  sectors  of  industry  recognize  that 
training  is  a  critical  element  of  an 
effective  safety  and  health  program. 
Training  informs  miners  of  safety  and 
health  hazards  inherent  in  the 
workplace  and  enables  them  to  identify 
and  avoid  such  hazards.  Training 
becomes  even  more  important  in  light  of 
cMtain  fectors  that  can  exist  when 
production  demands  increase,  such  as 
an  infliix  of  new  and  less  experienced 
miners  and  mine  operators;  longer  work 
hours  to  meet  production  demands;  and 
increased  demand  for  contractors  who 
may  be  less  familiar  with  the  dangers  on 
mine  property- 

Although  there  may  be  some 
differences  in  production  technology 
and  the  production  environment 
between  the  exempt  mining  industry 
and  other  surfece  nonexempt  mining 
industries,  the  data  presented  in 
Chapter  III  of  the  PREA  show  that  the 
lack  of  training  in  exempt  mines 
contributes  si^nficantly  to  the 
disproportionate  number  of  fatalities 
that  occur  at  such  mines.  Frt»n  1993  to 
1997,  there  were  200  fetalities  at  s\irfiace 
mines,  of  which  163  occurred  at  exempt 
mines.  Thus,  exempt  mines  accounted 
for  82  percent  of  all  fatalities  at  siirfece 
mines.  During  the  same  period, 
however,  emplc^ees  at  exempt  mines 
accounted  for  only  64  percent  of  the 
total  number  of  hours  woriced  at  surfece 
mines. 

One  of  the  major  reasons  that  exempt 
mines  experience  a  higher  fetality  rate 
than  the  surface  mining  industry  as  a 
whole  is  that  smaller  operations,  those 
which  employ  fiswer  than  20  workers, 
make  up  the  vast  majority  of  exempt 
mines.  These  small  operations  have  the 
highest  rates  of  noncompliance  with 
part  48  training  and,  not  surprisingly, 
the  highest  fetality  rates. 

It  is  plausible  to  assert  that  at  least 
some  of  these  fetalities  may  have  been 
prevented  if  victims  had  received 
appropriate,  basic  miner  safety  training. 


Similarly,  MSHA  believes  that 
compliance  with  the  requirements  of 
this  proposed  training  rule  woiild,  in 
turn,  reduce  the  number  of  fatalities  at 
exempt  mines.  As  discussed  in  greater 
detail  in  Chapter  m  of  the  PREA,  MSHA 
estimates  that  compliance  with  the 
proposed  rule  wotild  prevent  about  10 
fatalities  per  year.  Although  not 
quantified,  MSHA  further  expects  that 
better  trained  exempt  miners  would 
have  a  positive  impact  on  reducing 
mining  accidents,  injuries,  and 
illnesses.  MSHA  believes  that  this 
proposed  rule  would  make  training 
more  responsive  to  the  needs  of  the 
industry  and  more  effective  for 
individual  miners,  thereby  raising  the 
compliance  rate  and  reducing  mine 
injuries  and  fetalities. 

IV.  Executive  Order  12875:  Enhancing 
die  IntergovwTinMiiital  Partoershqp 

Executive  Order  (E.O.)  12875  requires 
executive  agencies  and  departments  to 
reduce  imfimded  mandates  on  State, 
local,  and  tribal  govenunents;  to  consult 
with  these  governments  prior  to 
promulgation  of  any  unfunded  mandate; 
and  to  develop  a  process  that  permits 
meaningful  and  timely  input  by  State, 
local,  and  tribal  governments  in  the 
development  of  r^ulatory  proposals 
containing  a  significant  unfimded 
mandate.  E.O.  12875  also  requires 
executive  agencies  and  departments  to 
increase  flexibility  for  State,  local,  and 
tribal  governments  to  obtain  a  waiver 
from  Federal  statutory  or  regulatory 
requirements. 

There  are  152  sand  and  gravel,  surfece 
limestone,  and  stone  operations  that  are 
run  by  State,  local,  or  tribal 
governments  for  the  construction  and 
repair  of  highways  and  roads.  We 
believe  that  all  of  these  state-owned 
mines  are  in  compliance  with  the 
proposed  rule's  provisions.  The  Agency 
specifically  solicits  comments  and  any 
data  to  either  support  or  refute  this 
assumption. 


V.  Unfunded  Mandates  Rsform  Ad  of 
1995 

We  have  determined  that,  for 
purposes  of  section^2  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  this 
proposed  rule  does  not  include  any 
federal  mandate  that  may  result  in 
increased  expenditures  by  State,  local, 
or  tribal  governments  in  the  aggregate  of 
more  than  $100  million,  or  increased 
expenditures  by  the  private  sector  of 
more  than  $100  million.  Moreover,  the 
Agency  has  determined  that  for 
purposes  of  section  203  of  that  Act,  this 
proposed  rule  does  not  significantly  or 
uniquely  affect  these  entities. 

Background 

The  Unfunded  Mandates  Reform  Act 
was  enacted  in  1995.  While  much  of  the 
Act  is  designed  to  assist  the  Congress  in  ' 
determining  whether  its  actions  will 
impose  costly  new  mandates  on  State, 
local,  and  tribal  governments,  the  Act 
also  includes  requirements  to  assist 
federal  agencies  to  make  this  same 
determination  with  respect  to  regulatory 
actions. 

Analysis 

Based  on  the  analysis  in  the  Agency's 
reEA,  the  net  compliance  cost  of  this 
propcMed  rule  for  the  surfece  nonmetal 
mine  operators  is  about  $14.9  million 
per  year.  Accordingly,  there  is  no  need 
for  further  analysis  imder  section  202  of 
the  Unfunded  Mandates  Reform  Act 

MSHA  has  concluded  that  small 
governmental  entities  are  not 
significantiy  or  imiquely  impacted  by 
the  proposed  rq^ation.  MSHA 
estimates  that  {approximately  185  sand 
and  gravel,  surface  limestone,  and  stone 
operations  are  run  by  State,  local,  or 
tribal  governments.  Hie  Agency  believes 
that  all  of  these  state-owned  mines  are 
in  compliance  with  the  proposed  rule's 
provisions. 

When  MSHA  issues  the  proposed 
rule,  we  wiU  affirmatively  seek  input  of 
any  State,  local,  and  tribal  government 
which  may  be  affected  by  tibis 
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rulemaking.  This  would  include  state 
and  local  governmental  entities  that 
operate  sand  and  gravel,  siuface 
limestone,  and  stone  operations  in  the 
construction  and  repair  of  highways  and 
roads.  MSHA  will  mail  a  copy  of  the 
proposed  rule  to  approximately  185 
such  entities. 

VI.  Executive  Order  13045:  Protection 
of  Qiildren  firom  Environmental  Health 
Risks  and  Safety  Risks 

In  accordance  with  E.0. 13045, 
MSHA  has  evaluated  the  environmental 
health  and  safety  effects  of  the  proposed 
rule  on  children.  MSHA  has  determined 
that  the  proposed  rule  would  have  no 
.  effect  on  children. 

Vn.  Executive  Order  13084 
(Consultation  and  Coordination  With 
Indian  Tribal  Governments) 

MSHA  certifies  that  the  proposed  rule 
would  not  impose  substantial  direct 
compliance  costs  on  hidian  tribal 
governments. 

Vm.  Statutory  and  Rulemaking 
Background 

Until  1977,  the  metal  and  nonmetal 
mining  industries  and  the  coal  mining 
industry  were  covered  by  separate 
occupational  health  and  safety  statutes. 
The  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969  (1969  Coal  Act) 
governed  the  coal  mining  industry.  The 
» Federal  Metal  and  Nonmetallic  Mine 
Safety  Act  of  1966  (1966  Metal  Act) 
governed  the  metal  and  nonmetal 
mining  industries.  The  1966  Metal  Act 
was  the  first  federal  statute  directly 
regulating  non-coal  mines.  The  1969 
Coal  Act  authorized  promulgation  of 
mandatory  safety  and  health  standards 
for  coal  mines,  but  the  safety  and  health 
regxilations  promulgated  imder  the  1966 
Metal  Act  for  metal  and  nonmetal  mines 
were  largely  advisory. 

Passage  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977  (1977  Act),  30 
U.S.C.  801  et  seq.— 

(1)  placed  coal  mines  and  metal  and 
nonmetal  mines  under  a  single  statute; 

(2)  substantially  increased  the  health  and 
safety  protections  afforded  all  miners,  but 
particularly  metal  and  nonmetal  miners;  and 

(3)  applied  to  all  mining  and  mineral 
processing  operations  in  the  United  States, 
regardless  of  size,  number  of  employees,  or 
method  of  extraction. 

Thus,  the  Mine  Safety  and  Health 
Administration  (MSHA),  the  agency 
charged  with  carrying  out  the  mandates 
of  the  1977  Mine  Act,  regulates  and 
inspects  two-person  sand  and  gravel 
pits,  as  well  as  large  underground  coal 
mines  and  processing  plants  employing 
himdreds  of  miners. 


Neither  the  1969  Coal  Act  nor  the 
1966  Metal  Act  contained 
comprehensive  requirements  for  health 
and  safety  training  of  miners.  However, 
in  the  1977  Mine  Act,  Congress  clearly 
recognized  training  as  an  important  tool 
for  preventing  accidents  and  avoiding 
unsafe  and  unhealthful  working 
conditions  in  the  nation's  mines. 
Consistent  with  this  determination, 
section  115  of  the  1977  Act  directed  the 
Secretary  of  Labor  to  promulgate 
regulations  requiring  that  mine 
operators  subject  to  the  Act  establish  a 
safety  and  health  training  program  for 
their  miners. 

MSHA  published  regulations  in  30 
CFR  part  48  on  October  13, 1978  (43  FR 
47453),  implementing  section  115  of  the 
1977  Mine  Act.  At  that  time,  certain 
segments  of  the  mining  industry 
strongly  believed  that  the  new  training 
regulations  were  designed  for  large  and 
highly  technical  operations  and, 
therefore,  were  inappropriate  and 
impractical  for  smaller  siuface  nonmetal 
mines.  Industry  representatives 
expressed  their  concern  over  the 
difficulties  that  many  small  nonmetal 
operators  would  have  in  complying 
with  part  48  and  requested  relief  firom 
its  comprehensive  specifications. 

In  1979,  various  segments  of  the  metal 
and  nonmetal  mining  industry  raised 
concerns  with  Congress  regarding  the 
appropriateness  of  applying  the 
requirements  of  part  48  to  their 
operations.  Congress  responded  by 
inserting  language  in  the  Department  of 
Labor's  appropriations  bill  that 
prohibited  the  expenditure  of 
appropriated  funds  to  enforce  training 
requirements  at  approximately  10,200 
surface  nonmetal  work  sites.  Congress 
has  inserted  this  language  into  each 
Department  of  Labor  appropriations  bill 
since  fiscal  year  1980.  This  language 
specifically  prohibits  the  use  of 
appropriated  funds  to: 

*  *  *  carry  out  §115  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  or  to  carry  out 
that  portion  of  §  104(g)(1)  of  such  Act  relating 
to  the  enforcement  of  any  training 
requirements,  with  respect  to  shell  dredging, 
or  with  respect  to  any  sand,  gravel,  surface 
stone,  surface  clay,  colloidal  phosphate,  or 
surface  limestone  mine. 

This  language  remains  in  place  imder 
our  appropriations  contained  in  the 
Omnibus  Appropriations  Act  for  1999, 
P.L.  105-277,  signed  by  the  President  on 
October  21, 1998.  The  1999  training 
rider,  however,  authorizes  us  to  expend 
fimds  to  propose  and  promulgate  final 
training  regulations  by  September  30, 
1999,  for  operations  affected  by  the 
prohibition. 


IX.  Goieral  Discussion 

Crushed  stone  and  sand  and  gravel 
account  for  the  majority  of  operations 
where  we  cannot  enforce  training 
requirements.  The  United  States 
Geological  Survey,  United  States 
Department  of  the  Interior  (USGS), 
derives  domestic  production  data  for 
crushed  stone  and  sand  and  gravel  from 
voluntary  surveys  of  U.S.  producers. 
USGS  makes  these  data  av^able  in 
quarterly  Mineral  Industry  Surveys  and 
in  annual  Mineral  Commodities 
Sununaries.  Aimual  crushed  stone 
tonnage  ranks  first  in  the  nonfuel 
minerals  industry,  with  annual  sand 
and  gravel  tonnage  ranking  second. 
USGS  data  show  that  domestic 
production  of  sand  and  gravel  and 
crushed  stone  increased  every  year 
between  1991  and  1999,  an  indication  of 
the  continuing  strong  demand  for 
construction  aggregates  in  the  United 
States. 

The  number  of  hours  worked  at  sand 
and  gravel  and  crushed  stone  operations 
has  been  increasing  steadily  since  1991. 
In  1991,  the  hours  worked  at  crushed 
stone  operations  totaled  approximately 
104  million  employee-hours,  rising  to 
117  million  employee-hours  in  1997. 
Similarly,  the  number  of  employee- 
hours  at  sand  and  gravel  operations  rose 
firom  approximately  65  million  in  1991 
to  72  million  in  1997.  Based  on  hours 
reported  for  the  first  nine  months  of 
1998,  the  total  hours  worked  for  1998 
will  exceed  the  total  hours  worked  in 
1997.  Although  some  of  the  increase  in 
hours  worked  may  result  from  longer 
workdays,  the  data  strongly  suggest  that 
the  aggregates  industry  workforce  is 
growing. 

Crushed  stone  and  sand  and  gravel 
are  essential  and  used  widely  in  all 
major  construction  activities,  including 
highway,  road,  and  bridge  construction 
and  repair  projects,  as  well  as 
residential  and  nonresidential 
construction.  Although  crushed  stone  is 
also  used  as  a  basic  raw  material  in 
agricultural,  and  chemical  and 
metallurgical  processes,  it  is  used 
mostly  by  the  construction  industry. 
The  construction  industry  also  is  by  far 
the  largest  consiuner  of  sand  and  gravel. 
Consequently,  the  level  of  construction 
activity  largely  determines  the  demand 
for,  and  resulting  production  levels  of, 
these  aggregate  materials. 

On  June  9, 1998,  President  Clinton 
signed  the  Transportation  Equity  Act  for 
the  21st  Century,  commonly  known  as 
"TEA-21"  (Pub.  L.  105-178),  which 
authorizes  highway,  highway  safety, 
transit,  and  other  surface  transportation 
programs  for  the  fiscal  years  1998  to 
2003.  The  demand  for  materials 
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produced  by  the  surface  nonmetal 
mining  industry  is  anticipated  to 
increase  substantially  due  to,  in 
significant  part,  transportation 
infrastructiue  construction  resulting 
from  the  recent  enactment  of  TEA-21. 
TEA-21  builds  on  the  initiatives 
established  in  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA),  which  was  the  last  major 
authorizing  legislation  for  siirface 
transportation.  As  the  largest  public 
works  legislation  in  the  nation's  history, 
appropriating  almost  $218  billion  for 
highway  and  transit  programs,  TEA-21 
provides  a  40  percent  funding  increase 
over  the  ISTEA  levels  for  such 
programs. 

In  addition  to  the  passage  of  TEA-21, 
other  factors  may  also  contribute  to  the 
continued  growth  in  construction 
activity  and,  thus,  the  demand  for 
aggregate  materials.  These  include  a 
healthy  U.S.  economy  in  general,  low 
interest  rates,  and  adverse  weather 
conditions,  such  as  from  El  Nino  and  La 
Nina,  which  have  damaged  and 
destroyed  homes,  roads,  and  bridges  in 
various  parts  of  the  country. 

Since  fiscal  year  1980,  the  year  in 
which  the  congressional  appropriations 
rider  took  effect,  more  than  600  miners 
have  been  killed  in  occupationally 
related  incidents  at  mines  where  we 
cannot  enforce  miner  training 
requirements  ("exempt  mines").  Tlie 
rider  affects  approximately  10,200 
surface  nonmetal  mines  and  120,000 
miners.  Approximately  9,200  of  these   , 
sites  are  surface  aggregate  operations 
(sand  and  gravel  and  crushed  stone);  the 
remainder  are  surface  operations  mining 
other  commodities  such  as  clay  or 
colloidal  phosphate. 

Oxir  data  indicate  that,  of  the  200 
miners  involved  in  fatal  accidents  at 
svirface  metal  and  nonmetal  mines  from. 
1993  to  1997,  about  80%  (163  miners) 
worked  at  exempt  mines.  During  this 
same  period,  the  annual  niimber  of  fatal 
accidents  at  exempt  mines  almost 
doubled  (frt)m  24  fatalities  in  1993  to  45 
fatalities  in  1997).  In  each  of  the  years 
1996  and  1997,  90%  of  fatalities  at 
suriiace  metal  and  nonmetal  mines 
occurred  at  operations  affected  by  the 
appropriations  rider. 

A  large  proportion  of  exempt  mines 
are  smaller  operations,  which 
experience  a  higher  fatality  rate  than 
larger  operations.  For  example,  of  the 
9,200  aggregate  mines,  approximately 
4,900  employ  five  or  fewer  miners,  and 
approximately  8,100  employ  fewer  than 
20  miners.  Long-term  data  show  that 
mines  with  fewer  than  six  employees 
are  three  times  as  likely  to  experience 
fatalities  as  mines  with  20  or  more 
workers.  Also,  mines  with  between  six 


and  19  employees  are  more  than  two 
times  as  likely  to  have  fatal  accidents  as 
operations  with  larger  workforces. 

Several  other  reasons  may  contribute 
to  the  niunber  of  fatal  accidents, 
including — 

(1)  An  influx  of  new  and  less  experienced 
miners  and  mine  operators; 

(2)  Longer  work  hours  to  meet  production 
demands;  and 

(3)  Increased  demand  for  contractors  who 
may  be  less  familiar  with  the  dangers  on 
mine  property.  All  of  these  factors  are  also 
more  likely  to  exist  when  production  activity 
accelerates  to  meet  increases  in  demand. 

We  believe  th^t  some  of  these 
fetalities  may  have  been  prevented  if 
victims  had  received  appropriate,  basic 
miner  safety  training.  Our  fatal  accident 
investigations  show  that  the  majority  of 
miners  involved  in  fatal  accidents  at 
mines  affected  by  the  rider  had  not 
received  health  and  safety  training  that 
complied  with  the  requiremenfs  of  part 
48.  In  1997,  for  example,  80%  of  fatal 
accident  victims  at  exempt  mines  had 
not  received  health  and  safety  training 
in  accordance  with  part  48. 

Safety  and  health  professionals  from 
all  sectors  of  industry  recognize  that 
training  is  a  critical  element  of  an 
effective  safety  and  health  program. 
Training  of  new  employees,  refresher 
training  for  experienced  miners,  and 
training  for  new  tasks  serve  to  inform 
workers  of  safety  and  health  hazards 
inherent  in  the  workplace  and,  just  as 
important,  to  enable  workers  to  identify 
and  avoid  those  hazards.  Congress 
clearly  recognized  these  principles  by 
specifically  including  training 
provisions  in  the  1977  Mine  Act. 

The  legislative  history  to  the  1999 
Ajppropriations  Act  reveals 
congressional  concern  with  our  inability 
to  enforce  training  requirements  for  the 
exempt  industries.  The  Senate  Report 
associated  with  the  Senate 
appropriations  bill  for  fiscal  year  1999 
states: 

The  Committee  has  continued  language 
carried  in  the  bill  since  fiscal  year  1980 
prohibiting  the  use  of  funds  to  carry  out  the 
training  provisions  of  the  Mine  Act  with 
respect  to  shell  dredging,  or  with  respect  to 
any  sand,  gravel,  surface  stone,  surface  clay, 
colloidal  phosphate,  or  surface  limestone 
mine.  The  Committee  recommends  including 
this  language  for  another  year.  However,  the 
Committee  finds  the  agency's  data  regarding 
the  number  of  untrained  workers  in  these 
industries  who  are  exposed  to  the  risks  and 
hazards  associated  with  the  mining 
environment  disturbing.  Therefore,  the 
Committee  intends  for  fiscal  year  1999  to  be 
the  last  year  this  provision  will  be  contained 
in  the  bill. 

S.  Rep.  No.  105-300  for  S.  2440, 105th 
Cong.,  2d  Sess.,  (1998). 


In  the  Conference  Report  to  the 
Omnibus  Appropriations  Act  for  1999, 
Congress  recognizes  the  high  priority 
that  employee  safety  and  health  training 
should  have  for  the  mining  industry. 
However,  Congress  also  notes  that  both 
we  and  the  industries  affected  by  the 
rider  acknowledge  that  existing  part  48 
regulations  do  not  address  either  the 
industries'  or  miners'  needs  in  the  most 
effective  manner.  In  the  Report, 
Congress  reaffirms  the  priority  to 
provide  health  and  safety  training  for 
miners  and  directs  us  to  expeditiously 
develop  appropriate  training  regulations 
for  miners  working  in  these  industries. 
The  Conference  Report  also  specifies 
that  we  must  submit  a  progress  report 
on  the  training  regulations  before 
appropriations  hearings  on  our  fiscal 
year  2000  budget  and  that  we  work 
cooperatively  with  labor  and  industry 
representatives  to  disseminate 
information  on  the  revised  training 
requirements  in  the  period  between  the 
publication  of  the  final  rule  and  its 
effective  date. 

The  Conference  Report  language 
specifically  instructs  us  to: 

•  *  •  work  with  the  affected  industries, 
mine  operators,  workers,  labor  organizations, 
and  other  affected  and  interested  parties  to 
promulgate  final  training  regulations  for  the 
affected  industries  by  September  30, 1999.  It 
is  understood  that  these  regulations  are  to  be 
based  on  a  draft  submitted  to  MSHA  by  the 
Coalition  (for  Effective  Miner  Training]  no 
later  than  February  1, 1999. 

H.R.  Rep.  No.  105-825  for  H.R.  4328, 
105th  Cone.,  2d  Sess.  (1998). 

The  Coantion  for  Effective  Miner 
Training  (Coalition)  consists  of 
associations  that  represent  industries 
currently  exempt  from  miner  training 
requirements.  Coalition  members 
include: 

American  Portland  Cement  Alliance 
China  Clay  Producers  Association 
Dry  Branch  Kaolin  Company 
Georgia  Crushed  Stone  Association 
Georgia  Mining  Association 
Indiana  Mineral  Aggregates  Association 
National  Aggregates  Association 
National  Industrial  Sand  Association 
National  Lime  Association 
National  Stone  Association 
North  Carolina  Aggregates  Association 
Arizona  Rock  Products  Association 
Construction  Materials  Association  of 

California 
Sorptive  Minerals  Institute 
United  Metro  Materials 
Virginia  Aggregates  Association 

In  1998,  the  Coalition  initiated  a 
process  to  outline  an  alternative 
regulatory  approach  to  part  48  for  miner 
training  in  the  exempt  industries.  This 
process  included  working  vsrith  industry 
and  labor  organizations  during  the 
course  of  the  development  of  its 
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proposal.  On  February  1, 1999,  the 
congressionally  established  deadline, 
the  Coalition  presented  us  with  a  final 
joint  industry /labor  draft  proposed  rule. 

To  facilitate  the  broadest  possible 
input  from  the  regulated  public,  we  held 
seven  preproposal  public  meetings 
throughout  the  country  in  December 
1998  and  January  1999  to  solicit 
comments  on  development  of  the  miner 
training  rule  for  exempt  mines.  We 
selected  meeting  locations  in  California, 
Colorado,  Georgia,  Illinois,  New  York, 
Oregon,  and  Texas  to  provide  as  many 
miners,  miners'  representatives,  and 
mine  operators,  both  large  and  small, 
with  the  opportunity  to  attend  at  least 
one  of  the  meetings  and  present  their 
views.  The  public  was  encouraged  to 
comment  on  any  issue  related  to  miner 
safety  and  health  training  at  exempt 
mines.  The  Federal  Register  notice 
announcing  the  schedule  of  public 
meetings  (63  FR  59258,  November  3, 
1998)  listed  key  issues  on  which  we 
were  specifically  interested  in  receiving 
comments.  The  issues  included: 

•  Should  certain  terms,  including  "new 
miner"  and  "experienced  miner"  be  defined? 

•  Which  subjects  should  be  taught  before 
a  new  miner  is  assigned  work,  even  if  the 
work  is  done  under  close  supervision? 

•  Should  training  for  inexperienced 
miners  be  given  all  at  once,  or  over  a  period 
of  time,  such  as  several  weeks  or  months? 

•  Should  supervisors  be  subject  to  the 
same  training  requirements  as  miners? 

•  Should  task  training  be  required 
whenever  a  miner  receives  a  work 
assignment  that  involves  new  and  unfamiliar 
tasks? 

•  Should  specific  subject  areas  be  covered 
during  annua]  reEresher  training?  If  so,  what 
subject  areas  should  be  included? 

•  Can  the  8  hours  of  annual  refresher 
training  required  by  the  Mine  Act  be 
completed  in  segments  of  training  lasting  less 
than  30  minutes? 

•  Should  the  records  of  training  be  kept  by 
the  mine  operator  at  the  mine  site,  or  can 
they  be  kept  at  other  locations? 

•  Should  there  be  minimum  qualifications 
for  persons  who  conduct  miner  training?  If 
so,  what  qualifications  are  appropriate? 

More  than  220  individuals,  including 
representatives  from  the  Coalition, 
labor,  contractors,  mining  associations. 
State  agencies,  small  and  large 
operators,  and  trainers,  attended  the 
meetings.  Many  of  the  attendees  made 
oral  presentations  at  the  meeting, 
offering  their  views  on  effective  miner 
training.  In  addition,  we  have  received 
a  number  of  written  comments  on  how 
to  ensiu«  effective  miner  safety  and 
health  training. 

Speakers  at  the  public  meetings  and 
other  commenters  generally  emphasized 
the  importance  of  developing  a  training 
rule  that  provides  you  with  the 
flexibility  to  tailor  your  miner  training 


programs  to  your  particular  operations 
and  workforce.  Several  speakers 
underscored  the  need  for  practical  and 
workable  training  requirements  to  meet 
the  needs  of  the  wide  variety  of  mines 
that  will  be  affected  by  the  new  training 
rule.  Others  commented  on  training  for 
employees  of  independent  contractors 
working  on  mine  property, 
recordkeeping  requirements,  and 
appropriate  qualifications  for  persons 
who  will  provide  training.  In  addition, 
speakers  at  every  meeting  commented 
on  the  need  for  consistent 
implementation  of  the  final  training  rule 
and  the  increased  involvement  of 
MSHA  and  the  state  grantees  in 
providing  training  assistance  and 
materials. 

X.  Discussion  of  the  Proposed  Rule 

A.  Statutory  Requirements 

Section  115(a)  of  the  1977  Act 
authorizes  the  Secretary  of  Labor  to 
promulgate  miner  health  and  safety 
training  regulations:  section  115(a),  (b), 
and  (c)  also  include  minimum 
requirements  for  miner  training 
programs.  The  training  regulations 
proposed  here  for  miners  working  at 
shell  dredging,  sand,  gravel,  surface 
stone,  surface  clay,  colloidal  phosphate, 
and  surface  limestone  operations  are 
consistent  with  these  minimnm 
requirements,  which  provide  among 
other  things,  that: 

•  Each  operator  must  have  a  health  and 
safety  program  approved  by  the  Secretary  of 
Labor; 

•  Each  approved  training  program  for  new 
siuface  miners  must  provide  for  at  least  24 
hours  of  training  in  certain  specific  courses, 
including: 

•  The  statutory  rights  of  miners  and  their, 
representatives  under  the  Act; 

Use  of  self-rescue  and  respiratory  devices, 
where  appropriate; 

Hazard  recognition; 

Emergency  procedures; 

Electrical  hazards; 

First  aid; 

Walkaround  training;  and 

The  health  and  safety  aspects  of  the  task 
to  which  the  miner  will  be  assigned; 

•  Each  approved  training  program  must 
provide  for  at  least  eight  hours  of  refresher 
training  every  12  months  for  all  miners: 

•  Miners  reassigned  to  new  tasks  must 
receive  task  training  prior  to  performing  that 
task; 

•  New  miner  training  and  new  task 
training  must  include  a  period  of  training  as 
closely  related  as  is  practicable  to  the  miner's 
work  assignment; 

•  Training  must  be  provided  during 
normal  working  hours; 

•  Ehiring  training,  miners  must  be  paid  at 
their  normal  rate  of  compensation  and 
reimbursed  for  any  additional  cost  for 
attending  training; 

•  Upon  completion  of  each  training 
program,  each  operator  must  certify,  on  a 


form  approved  by  the  Secretary,  that  the 
miner  has  received  the  specified  training  in 
each  subject  area  of  the  approved  health  and 
safety  training  plan; 

•  A  certificate  for  each  miner  must  be 
maintained  by  the  operator,  and  be  available 
for  inspection  at  the  mine  site; 

•  A  copy  of  the  certificate  must  be  given 
to  each  miner  at  the  completion  of  the 
training; 

•  When  a  miner  leaves  the  operator's 
employ,  the  miner  is  entitled  to  a  copy  of  his 
or  her  health  and  safety  training  certificates; 

•  False  certification  by  an  operator  that 
training  was  given  is  punishable  under 
section  110(a)  and  (f)  of  the  1977  Mine  Act; 
and 

•  Each  health  and  safety  training 
certificate  must  indicate  on  its  face,  in  bold 
letters,  printed  in  a  conspicuous  manner,  that 
such  false  certification  is  so  punishable. 

The  proposed  training  rule  takes  a 
performance-oriented  approach,  where 
possible,  to  afford  currently  exempt 
operations,  particularly  small 
operations,  the  flexibility  to  tailor  miner 
training  to  their  particular  needs  and 
methods  of  operation.  For  example,  the 
proposal  would  give  you  the  latitude  to 
choose  many  of  the  topics  addressed  in 
training  and  the  amoimt  of  time  to  be 
spent  on  each  topic.  Also  it  would  allow 
you  to  keep  training  records  in  a  format 
of  your  choice,  as  long  as  the  records 
include  the  minimum  information 
specified  in  the  rule. 

B.  Summary  of  Proposed  Rule 

We  currently  anticipate  that  the  part 
46  final  rule  will  be  consistent  with 
&cisting  part  48  training  requirements, 
so  that  those  of  you  who  have 
implemented  a  safety  and  health 
training  program  that  complies  with 
part  48  would  not  have  to  alter  your 
programs  to  comply  with  proposed  part 
46.  However,  we  request  comment  on 
whether  the  final  rule  should 
specifically  allow  you  the  option  of 
complying  with  the  requirements  of  part 
48,  in  lieu  of  part  46. 

The  proposed  rule  would  require  you 
to  develop  and  implement  a  written 
training  plan  that  includes  programs  for 
training  new  and  experienced  miners, 
training  miners  for  new  tasks,  annual 
refresher  training,  and  hazard  training. 
Plans  that  include  the  minimum 
information  specified  in  the  proposal 
would  be  considered  approved  by  us 
and  would  not  be  required  to  be 
submitted  to  us  for  formal  review, 
unless  you,  the  miners,  or  miners' 
representative  requests  it. 

The  proposal  woidd  require  new 
miners  to  receive  24  hoiurs  of  training 
within  60  days  of  emplojmient. 
Instruction  in  (out  specific  areas  must 
be  provided  before  the  miner  begins 
work — 
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(1)  Introduction  to  the  work  environment; 

(2)  Recognition  and  avoidance  of  hazards 
at  the  mine; 

(3)  Escape  and  emergency  evacuation  plans 
in  effect  at  the  mine,  and  firewaming  signals 
and  firefighting  procedures;  and 

(4)  Health  and  safety  aspects  of  the  tasks 
to  be  assigned. 

The  remainder  of  new  miner  training 
would  be  required  to  be  completed 
within  60  days,  and  would  address,  at 
a  mininnini,  the  subjects  specified  in 
section  115  of  the  Mine  Act. 

Under  the  proposal,  newly-hired 
experienced  miners  would  receive 
instruction,  before  beginning  work,  in 
the  same  four  topics  required  to  be 
covered  for  new  miners  before  they 
begin  work.  Newly-hired  experienced 
miners  would  receive  annual  refresher 
training  within  90  days,  including 
instruction  on  several  specific  topics. 

Every  12  months,  all  miners  would 
receive  no  less  than  eight  hours  of 
refresher  training,  which  at  a  minimiun 
would  address  major  changes  at  the 
mine.  Under  the  proposal,  you  would 
have  the  flexibility  to  determine  the 
other  subject  areas  to  be  covered  in 
refresher  training. 

The  proposal  would  require  new  task 
training  for  every  miner  before  the 
miner  is  assigned  to  a  task  for  which  he 
or  she  has  no  previous  experience  or 
which  has  changed.  Site-specific  hazard 
training  would  be  required  for  persons 
who  do  not  fall  within  the  definition  of 
"miner"  and  who  would  therefore  not 
be  required  to  receive  comprehensive 
training  (i.e.,  new  miner  training  or 
newly-hired  experienced  miner  training, 
as  appropriate).  The  proposal  would 
also  require  site-specific  hazard  training 
for  employees  of  independent 
contractors  who  have  received 
comprehensive  training  but  who  need 
orientation  in  the  hazards  of  the  mine 
where  they  will  be  working. 

You  woiUd  be  required  to  certify  that 
a  miner  has  received  required  training 
and  retain  a  copy  of  each  miner's 
certificate  for  the  duration  of  the  miner's 
employment  and  for  12  months  after  the 
employment  ends.  Under  the  proposal, 
you  could  use  our  existing  form  for  the 
certification  (MSHA  Form  5000-23)  or 
maintain  the  certificate  in  another 
format,  so  long  as  it  contains  the 
miniiniim  information  listed  in  the 
proposal.  You  would  also  be  required  to 
maintain  a  copy  of  the  current  training 
plan  in  effect  at  the  mine.  You  would  be 
allowed  the  flexibility  of  keeping 
training  records  at  the  mine  site  or  at  a 
difiisrent  location,  but  would  be 
required  to  provide  copies  of  the  records 
to  us  and  to  miners  and  their 
representatives  upon  request. 


Unlike  part  48.  we  would  not  approve 
training  instructors  under  the  proposal. 
Instead,  training  could  be  provided  by  a 
competent  person — someone  with 
sufficient  ability,  training,  knowledge, 
or  experience  in  a  specific  area,  who 
wotild  also  be  able  to  evaluate  the 
effectiveness  of  the  training  provided. 

The  proposal  would  adopt  the  Mine 
Act  requirement  that  miners  be  trained 
during  normal  work  hours  and 
compensated  at  normal  rates  of  pay. 
Miners  would  also  be  reimbiused  for 
incidental  costs,  such  as  mileage,  meals, 
and  lodging,  if  training  is  given  at  a 
location  other  than  the  normal  place  of 
work. 

The  proposal  would  allow  you.  where 
appropriate,  to  substitute  equivalent 
training  required  by  OSHA  or  other 
federal  or  state  agencies  to  satisfy  your 
training  obligations  tmder  part  46. 

Finafiy,  the  proposal  would  address 
responsibility  for  training  and  would 
vest  primary  responsibility  for  site- 
specific  heizard  training  with  the 
production-operator.  Additionally, 
independent  contractors  who  employ 
miners  required  to  receive 
comprehensive  training  imder  the 
proposal  would  be  primarily 
responsible  for  ensuring  that  their 
employees  satisfy  these  requirements. 

C.  SectJon-by-Section  Discussion 

The  following  section-by-section 
portion  of  the  preamble  discusses  each 
proposed  provision.  The  text  of  the 
proposed  rule  is  included  at  the  end  of 
the  document. 

Section  46.1    Scope 

This  section  provides  that  the 
provisions  of  part  46  set  forth 
mandatory  requirements  for  the  training 
and  retraining  of  miners  at  all  shell 
dredging,  sand,  gravel,  siuface  stone, 
surface  clay,  colloidal  phosphate,  or 
svuface  limestone  mines. 

Corresponding  changes  for  part  48 
have  been  included  in  this  proposal  and 
are  intended  to  make  clear  to  the  mining 
commvmity  that  part  46  training 
requirements  will  apply  at  those  mines 
which  have  been  subject  to  the 
congressional  appropriations  rider  since 
fiscal  year  1980.  This  section  is 
consistent  with  a  similar  provision  in 
the  draft  proposal  of  the  Coalition  for 
Effective  Miner  Training. 

Commenters  should  be  aware  that  the 
language  of  the  rider  describes  the 
exempt  operations  in  broad  terms.  It 
does  not  attempt  to  list  each  type  of 
operation  that  is  included  within  the 
category  listed.  For  example,  operations 
that  produce  marble,  granite,  sandstone, 
slate,  shale,  traprock,  kaolin,  cement, 
feldspar,  and  lime  are  also  exempt  from 


enforcement  under  the  rider  and  would 
be  affected  by  the  reqiiirements  of  this 
rule. 

Several  commenters  were  of  the 
opinion  that  the  new  training 
regulations  for  mines  that  are  cvirrently 
exempt  &t)m  enforcement  should  be 
incorporated  into  part  48.  However,  to 
avoid  confusion,  we  have  proposed 
these  regulations  under  a  separate  part 
of  Title  30  of  the  Code  of  Federal 
Regulations. 

Although  the  requirements  of  this 
proposed  part  would  amend  the  training 
requirements  for  sur&ce  miners  in  part 
48,  part  48  has  not  been  enforced  at 
exempt  mines  for  almost  20  years.  The 
proposed  rule  takes  a  more  flexible  and 
performance-oriented  approach  than 
similar  provisions  in  part  48.  For 
example,  the  proposed  rule  would  not 
require  our  traditional  approval  of 
training  plans;  would  give  you  greater 
latitude  in  determining  what  subjects 
should  be  included  in  your  miner 
training  programs  and  in  recordkeeping; 
and  would  not  mandate  a  formal 
instructor  approval  program. 

We  are  mindful  oi  our  statutory 
obligation  not  to  reduce  the  protections 
provided  to  miners  imder  our  existing 
standards.  Under  section  101(a)(9)  of  the 
1977  Act,  "(n)o  mandatory  health  or 
safety  standard  promulgated  under  this 
title  shall  reduce  the  protection  afforded 
miners  by  an  existing  mandatory  health 
or  safety  standard."  Although  the 
proposal  would  allow  greater  flexibility 
to  you  in  training  plan  content  and 
implementation,  protection  to  miners 
would  not  be  reduced.  Our  approach  in 
this  proposal  is  to  allow  you,  with  the 
assistance  of  miners  and  their 
representatives,  to  tailor  your  miner 
training  programs  to  the  specific  needs 
of  your  operations  and  workforce.  In 
this  way,  training  received  by  miners 
would  be  relevant  to  their  workplace 
and  wovdd  be  effective  in  providing 
them  with  the  information  and 
instruction  that  will  enhance  their 
ability  to  work  in  a  safe  and  healthful 
maimer.  Several  commenters  stated  that 
the  flexibility  to  design  their  training 
programs  to  address  the  most  significant 
safety  and  health  concerns  at  their 
mines  would  enhance  the  overall 
benefits  of  training  for  their  miners. 

It  should  be  noted  that  this  proposal 
does  not  affect  those  mines  not  subject 
to  the  rider,  which  would  include  all 
undergroimd  metal  and  nonmetal 
mines,  all  surface  metal  mines,  all  coal 
mines,  and  a  few  surface  nonmetal 
mines,  such  as  surface  boron  and  talc 
mines.  Operators  at  those  mines  will 
continue  to  be  responsible  for 
complying  with  the  miner  training 
provisions  in  part  48. 
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Section  46.2    Definitions 

This  section  includes  definitions  for 
tenns  used  in  proposed  part  46.  These 
definitions  are  provided  to  assist  the 
mining  community  in  understanding 
the  requirements  of  the  proposed  rule. 
We  are  interested  in  conunents  on 
whether  the  definitions,  as  proposed, 
are  appropriate  and  clearly  expressed. 
Commenters  should  also  identify  any 
other  lerms  they  believe  should  be 
defined  in  the  final  rule. 

Act.  All  references  to  the  "Act"  in  the 
proposal  refer  to  the  Federal  Mine 
Safety  and  Health  Act  of  1977,  30  U.S.C. 
801  et  seq. 

Competent  person.  Under  the 
proposal,  training  would  be  conducted 
by  a  "competent  person"  designated  by 
you.  "Competent  person"  is  defined  in 
the  proposal  as  a  person  who  has  the 
ability,  training,  knowledge,  or 
experience  to  provide  training  to  miners 
on  a  particular  subject.  Under  this 
definition,  the  competent  person  must 
be  able  to  evaluate  whether  the  training 
given  to  miners  is  effective. 

This  definition  does  not  specify  the 
type  or  extent  of  ability,  training, 
knowledge,  or  experience  needed  for  a 
person  to  be  "competent"  and, 
therefore,  allowed  to  provide  training 
under  the  rule.  This  is  consistent  with 
the  performance-oriented  approach 
taken  in  the  proposal.  As  addressed  in 
greater  detail  in  the  preamble  under 
§  46.4,  a  number  of  commenters 
recommended  that  persons  who  provide 
training  receive,  at  a  minimum,  some 
instruction  to  ensiue  that  they  are  able 
to  instruct  miners  effectively.  The 
proposal  does  not  adopt  this 
recommendation,  histead,  we  leave  it  to 
your  discretion  to  determine  whether 
the  person  is  competent  to  provide 
training  to  miners  in  one  or  more 
subjects. 

We  specifically  solicit  comments  on 
the  definition  of  "competent  person," 
whether  the  final  rule  should  establish 
specific  minimum  qualifications  for 
training  instructors,  and  whether  the 
final  rule  should  require  that  training 
instructors  be  approved  by  us,  similar  to 
the  approach  taken  in  the  part  48 
regulations. 

Experienced  miner.  A  number  of 
commenters  addressed  the  definition  of 
the  term  "experienced  miner."  Several 
commenters  suggested  that  part  46 
should  adopt  the  definition  of 
"experienced  miner"  in  the  part  48 
training  regulations.  Recent  revisions  to 
part  48  (63  FR  53750,  October  6,  1998) 
define  "experienced  miner"  as  a  person 
with  at  least  12  months  of  experience 
who  has  completed  new  miner  training. 
Other  commenters  recommended  that  a 


miner  be  considered  experienced  if  he 
or  she  either  has  received  new  miner 
training  or  has  accumulated  at  least  12 
months  of  mining  experience  or  the 
equivalent.  One  commenter  stated  that 
the  definition  of  experienced  miner 
should  allow  miners  with  experience  to 
retiim  to  mining  after  an  extended 
absence  or  lay-off  and  still  be 
considered  experienced. 

A  miner  would  be  "experienced" 
under  the  proposal  if  he  or  she  satisfies 
one  of  three  definitions.  First,  paragraph 
(c)(l)(i)  provides  that  an  experienced 
miner  is  a  person  employed  as  a  miner 
on  the  date  of  publication  of  this 
proposal.  Most  regularly  employed 
miners  would  be  considered 
"experienced"  under  this  definition, 
and  therefore  not  subject  to  the  rule's 
new  miner  training  requirements.  This 
is  similar  to  the  approach  taken  when 
part  48  first  took  effect  in  1978,  which 
provided  that  all  persons  employed  as 
miners  on  the  rule's  effective  date  were 
experienced  miners,  regardless  of  the 
length  of  their  mining  experience  or  the 
extent  of  their  safety  and  health 
training.  Under  the  proposed  definition, 
most  miners  working  on  the  date  of  the 
proposed  nile  will  have  accrued  several 
months  of  experience  by  the  publication 
date  of  the  final  rule,  and  even  more 
experience  by  the  rule's  effective  date. 

Under  the  proposed  definition, 
however,  a  miner  with  many  years  of 
experience  who  happens  to  be  out  of 
work  on  the  date  of  tiie  proposed  rule 
would  not  be  an  "experienced  miner". 
We  are  uncertain  as  to  whether  this 
would  have  an  adverse  impact  at  some 
operations,  particularly  in  light  of  the 
intermittent  and  seasonal  nature  of 
many  operations  that  will  be  covered  by 
the  final  rule.  We  are  therefore 
interested  in  whether  commenters 
believe  that  the  rule  should  address  this 
situation  in  some  fashion  and,  if  so, 
what  specific  provisions  should  be 
included  in  the  final  rule  to  deal  with 
this  issue. 

A  miner  would  also  be  experienced 
under  paragraph  (c)(l)(ii)  if  he  or  she 
begins  employment  at  a  mine  after  the 
date  of  publication  of  the  proposal  but 
before  the  effective  date  of  the  final  rule, 
and  has  received  new  miner  training 
consistent  with  the  requirements 
proposed  under  §  46.5  or  with  existing 
requirements  for  surface  miners  at 
§48.25.  This  would  provide  flexibility 
to  those  of  you  who  are  already 
providing  training  to  your  miners  under 
part  48,  or  who  wish  to  provide  training 
under  the  more  performance-oriented 
requirements  of  proposed  part  46,  before 
the  final  rule  takes  effect.  This  provision 
is  not  intended  to  require  compliance 
with  the  proposed  rule,  but  would  be  a 


voluntary  option  for  those  of  you  who 
want  to  get  an  early  start  on  developing 
a  training  program  and  in  compl)dng 
with  the  rule. 

Under  paragraph  (c)(l)(iii)  a  person 
who  has  completed  24  hours  of  new 
miner  training  imder  either  §  46.5  or 
§  48.25  and  who  has  at  least  12  months 
of  surface  mining  or  equivalent 
experience  would  be  an  experienced 
miner.  This  definition  is  more  stringent 
than  the  approach  suggested  by  a 
number  of  commenters  or  in  the 
Coalition  draft,  which  would  define 
"experienced  miner"  as  a  person  who 
either  has  12  months  of  experience  or 
who  has  received  the  required  24  hours 
of  new  miner  training,  but  not  both.  The 
definition  in  the  proposed  rule  reflects 
oiu  preliminary  determination  that  an 
"experienced  miner"  should  have  both 
training  and  work  experience. 
Additionally,  we  also  recognize  that  it 
would  be  unduly  biudensome  and 
impractical  to  require  all  miners  who 
are  ciurentiy  working  at  affected  mines 
to  receive  new  miner  training.  Many  of 
these  miners  have  extensive  experience 
in  the  industry  and  should  not  be 
treated  as  new  inexperienced  miners. 
Consistent  with  this,  imder  paragraphs 
{c)(l)(i)  and  (ii),  the  majority  of  miners 
who  have  been  trained  or  who  have 
relevant  work  experience  would  be 
considered  experienced  when  the  final 
rule  goes  into  effect. 

The  proposal  would  allow  a  miner  to 
accumulate  the  necessary  12  months  of 
experience  in  non-consecutive  months. 
This  would  respond  to  the  concerns  of 
several  commenters  that  the  intermittent 
and  seasonal  natiire  of  many  segments 
of  the  industry  would  make  it  difficult, 
if  not  impossible,  for  most  miners  to 
accrue  the  necessary  experience  in  one 
continuous  period. 

The  proposed  definition  would  also 
allow  equivalent  experience  to  be 
counted  towards  the  1 2-month 
requirement.  We  intend  that  equivalent 
experience  would  include  such  things 
as  work  at  a  construction  site  or  other 
types  of  jobs  where  the  miner  has  job 
duties  similar  to  the  duties  at  the  mine 
where  he  or  she  is  employed. 
Commenters  stated  that  similar  work 
experience  should  be  considered  if  the 
work  performed  is  equivalent  to  the 
tasks  that  the  person  will  perform  at  the 
mine.  Commenters  stated  that  many 
experienced  construction  workers  have 
learned  to  work  safely  at  construction 
sites  that  pose  many  of  the  same  types 
of  hazards  that  they  could  be  exposed  to 
at  a  mine  site.  Under  the  proposal,  you 
would  determine  whether  the  miner's 
experience  is  equivalent  and  therefore 
whether  the  miner  is  "experienced."  We 
request  comments  on  the  acceptance  of 
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equivalent  expoience  undw  this 
paragraph  in  determining  who  is  an 
"experienced  miner." 

Paragraph  (c)(2)  provides  that  an 
experienced  miner  will  retain  that  status 
permanently  under  part  46.  This 
responds  to  several  commenters  who 
indicated  that  it  was  not  uncommon  for 
miners  to  be  away  from  the  mining 
industry  for  extended  periods  of  time, 
either  because  the  miners  took  jobs  in 
another  industry,  such  as  construction, 
or  because  the  miners  had  been  laid  off. 
These  commenters  recommended  that 
the  rule  make  clear  that  an  absence  from 
work  in  the  mining  industry  would  not 
result  in  miners  losing  their  status  as 
experienced  miners.  This  paragraph 
responds  to  these  concerns  and  is  also 
the  approach  taken  in  the  recent 
revisions  to  part  48.  Once  a  miner 
attains  the  status  of  an  "experienced 
miner,"  he  or  she  would  be  considered 
experienced  pennanendy.  However, 
under  proposed  §  46.6,  miners  rettuning 
to  mine  work  would  be  required  to 
receive  newly-hired  experienced  miner 
training  and  annual  refresher  training 
within  90  days  of  b^inning  work. 

Extraction  or  production.  The 
definition  of  the  term  "miner"  includes 
persons  engaged  in  "extraction  or 
production."  "Extraction  or  production" 
is  defined  in  this  section  as  the  mining, 
removal,  milling,  crushing,  screening,  or 
sizing  of  minerals  at  a  mine.  This 
definition  also  includes  the  associated 
haulage  of  these  materials  at  the  mine. 
We  request  comments  on  whether  this 
definition  adequately  describes  the 
activities  that  should  be  considered  part 
of  the  extraction  and  production 
processes  at  a  mine. 

Hazard  training.  The  proposed 
definition  of  "hazard  training"  is 
intended  to  provide  examples  of  the 
type  of  instruction  or  information  that 
you  might  address  in  providing  this 
training  to  miners  under  proposed 
§  46.11.  "Hazsud  training"  is  defined  as 
information  or  instructions  on  the 
ha2»rds  a  person  will  be  exposed  to 
while  on  mine  property,  as  well  as  on 
applicable  emergency  procedures.  These 
hazards  and  procedures  may  include 
site-specific  risks  such  as  unique 
geologic  or  environmental  conditions, 
traffic  patterns,  and  restricted  areas,  as 
well  as  warning  and  evacuation  signals, 
emergency  procedures,  or  other  special 
safety  procedures.  The  piupose  of  this 
training  is  to  ensure  that  those  persons 
who  are  unfamiliar  with  the  mine  and 
with  the  hazards  of  the  operation  have 
been  provided  with  enough  information 
to  avoid  exposure  to  these  hazards. 

Indepenaent  contmctor.  The  proposal 
defines  "independent  contractor"  as  a 
person  or  entity  that  contracts  to 


perform  services  at  a  mine  under  this 
part.  This  is  consistent  with  the 
language  of  the  Act,  which  includes 
independent  contractors  who  perform 
services  or  construction  at  a  mine 
within  the  definition  of  the  term 
"operator." 

Miner.  The  proposal  would  define 
"miner"  for  purposes  of  part  46  training 
more  narrowly  than  the  Mine  Act, 
which  defines  "miner"  in  section  3(g)  as 
any  individual  working  at  a  mine.  This 
allows  the  proposed  rule  to  make  a 
distinction  between  those  "miners"  who 
would  be  required  to  receive 
comprehensive  training  (that  is,  new 
miner  training  or  newly-hired 
experienced  miner  training,  as 
appropriate)  and  those  persons  who 
would  be  required  to  receive  hazard 
training. 

A  person  would  be  considered  a 
"miner"  imder  the  proposal  if  he  or  she 
works  at  a  mine  under  this  part  and  is 
engaged  in  mining  operations  integral  to 
extraction  or  production.  We  gave 
serious  consideration  to  including  as 
"miners"  persons  who  are  regularly 
exposed  to  mine  hazards,  or 
maintenance  or  service  workers  who 
work  at  the  mine  for  frequent  or 
extended  periods,  consistent  with  the 
definition  in  part  48.  However,  we  are 
seeking  to  include  a  definition  in  the 
final  rule  that  is  clearer  than  the  existing 
part  48  definition. 

The  definition  of  "extraction  or 
production"  includes  the  mining, 
milling,  crushing,  screening,  or  sizii^  of 
minerals,  as  well  as  the  haulage  of  these 
materials.  We  intend  that  this  definition 
include  workers  whose  activities  are 
integral  to  the  extraction  or  production 
process,  such  as  persons  who  are 
employed  by  the  production-operator 
and  who  provide  daily  maintenance  of 
rnining  equipment  on  the  mine  site.  We 
do  not  intend  to  include  workers  who 
come  onto  mine  property  for  short 
periods  of  time  to  perform  services  that 
are  not  integral  to  extraction  or 
production,  such  as  manufacturers' 
representatives  who  may  be  at  the  mine 
site  infrequently  to  perform  warranty 
service  on  mining  equipment;  this  type 
of  activity  is  usually  conducted  by  a 
person  whose  presence  at  the  mine  site 
and  exposure  to  typical  mine  hazards 
are  limited.  Although  both  tjrpes  of 
workers  perform  maintenance  on 
eqmpment,  the  extent  of  their  exposure 
to  mining  operations  and  mine  hazards 
is  different,  and  the  extent  and  type  of 
training  required  would  also  be  different 
under  the  proposal.  We  intend  that  the 
definition  of  "miner"  include  those 
workers  whose  activities  are  related  to 
the  day-to-day  process  of  extraction  or 
production.  We  have  concluded  that 


these  are  the  types  of  workers  who 
should  receive  comprehensive  training. 

We  believe  this  is  one  of  the  more 
significant  distinctions  that  should  be 
made  in  this  rule,  and  we  solicit 
comment  on  this  issue.  We  are 
particularly  interested  in 
recommendations  for  final  rule  language 
that  would  help  to  clarify  the  scope  and 
application  of  this  definition. 
Specifically,  we  would  like  comments 
on  whether  the  final  rule  should  include 
in  the  definition  of  "miner"  persons 
whose  exposure  to  mine  hazards  is 
frequent  or  regular,  regardless  of 
whether  they  are  engaged  in  extraction 
or  production,  or  who  are  employed  by 
the  production-operator,  similar  to  the 
approach  taken  in  part  48.  Another 
possible  approach  would  be  to 
characterize  a  person's  activities  more 
specifically  in  terms  of  how  integral  or 
essential  they  are  to  extraction  or 
production  at  the  mine. 

Under  the  proposal,  mine  operators 
and  supervisors  would  also  be 
considered  miners  if  they  are  engaged  in 
extraction  or  production  and  would  be 
covered  by  the  same  training 
requirements.  This  is  in  response  to  the 
statements  by  a  number  of  commenters 
that  there  is  no  reason  why  supervisors 
should  not  be  subject  to  the  same 
training  requirements  as  miners.  Several 
commenters  also  recommended  that 
training  for  supervisors  be  tailored  to 
address  their  supervisory 
responsibihties.  Although  we  agree  that 
it  would  be  appropriate  for  you  to 
develop  special  training  programs  for 
your  supervisory  personnel,  the 
proposal  would  not  reouire  it. 

Commenters  should  be  aware  that  we 
intend  that  the  requirements  of  this  rule 
apply  to  construction  workers  who  work 
at  mines  covered  by  the  rule.  Section 
1 15(d)  of  the  Act  directs  the  Secretary 
of  Labor  to  develop  "appropriate" 
training  regulations  for  construction 
workers.  We  have  determined  that  this 
statutory  provision  does  not  prohibit  the 
application  of  this  part  46  standard  to 
construction  workers  imtil  we 
promulgate  a  separate  training  rule  for 
those  workers.  'Therefore,  construction 
workers  whose  activities  at  the  mine  site 
are  integral  to  extraction  or  production 
would  be  considered  "miners"  under 
this  rule  and  must  receive  appropriate 
comprehensive  training.  For  example, 
construction  workers  building  a  new 
crusher  in  an  active  quarry  would  be 
considered  "miners."  All  other 
construction  workers  at  mine  sites 
would  be  required  to  receive  site- 
specific  hazard  training.  We  solicit 
comments  on  whether  we  should 
develop  separate  training  standards 
specifically  for  construction  workers 
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employed  at  mine  sites,  and  if  so,  what 
type  of  training  would  be  appropriate. 

New  miner.  The  proposal  aefines  a 
new  miner  as  a  person  who  has  been 
newly  hired  who  does  not  satisfy  the 
definition  of  "experienced  miner."  The 
definition  of  experienced  miner  is 
discussed  in  detail  earlier  in  this 
section. 

Normal  working  hours.  Under 
proposed  §46.10,  training  would  be 
conducted  during  "normal  working 
hours,"  as  required  by  the  Act.  "Normal 
working  hours"  is  defined  in  this 
section  as  a  period  of  time  diuing  which 
a  miner  is  otherwise  scheduled  to  work. 
This  definition,  adopted  from  part  48, 
also  provides  that  the  sixth  or  seventh 
working  day  may  be  used  to  conduct 
training,  provided  that  the  miner's  work 
schediUe  has  been  established  for  a 
sufficient  period  of  time  to  be  accepted 
as  a  common  practice.  As  discussed 
under  §46.10  of  the  preamble,  we 
intend  that  the  schedule  must  have  been 
in  place  long  enough  to  provide 
reasonable  assurance  that  the  schedule 
change  was  not  motivated  by  the  desire 
to  train  miners  on  what  had 
traditionally  been  a  non-work  day. 

We  are  interested  in  comments  on 
whether  these  proposed  provisions 
adequately  address  the  issue  of 
compensation  and  the  scheduling  of 
training. 

Operator.  The  proposed  definition  is 
consistent  with  the  definition  of 
"operator"  in  section  3(d)  of  the  Act, 
and  would  include  both  production- 
operators  (defined  in  this  section  as 
owners,  lessees,  or  other  persons  who 
operate  or  control  a  mine)  and 
independent  contractors  who  perform 
services  at  a  mine.  The  term  "operator" 
is  used  throughout  the  proposed  rule  to 
refer  to  the  person  or  entities 
responsible  for  providing  health  and 
safety  training  under  part  46.  However, 
separate  definitions  are  provided  for 
"production-operator"  and 
"independent  contractor"  in  proposed 
§  46.2  to  allow  a  distinction  to  be  made 
in  proposed  §46.12  between  the  two 
tjrpes  of  operators  and  to  address 
production-operators'  and  independent 
contractors'  responsibilities  for  training. 

Production-operator.  Production- 
operator  is  defined  as  any  owner,  lessee, 
or  other  person  who  operates,  controls, 
or  supervises  a  mine  covered  by  this 
part.  This  would  mean  the  person  or 
entity  that  actually  operates  the  mine  as 
a  whole,  as  opposed  to  an  independent 
contractor  who  provides  services.  As 
noted  earlier,  both  would  be  considered 
"operators"  imder  the  proposal. 

Task.  The  proposal  defines  "task"  as 
a  component  of  a  job  that  is  performed 
on  a  regidar  basis  and  that  requires  job 


knowledge.  This  definition  is  intended 
to  identify  the  type  of  job  duties  that 
would  be  subject  to  the  new  task 
training  requirements  proposed  under 
§  46.7.  Under  that  section,  a  miner  must 
be  provided  with  training  in  a  task  for 
which  he  or  she  has  no  previous 
experience,  or  which  has  been  modified. 

We  and  us  refer  to  the  Mine  Safety 
and  Health  Administration  (MSHA).  We 
have  written  the  proposal  in  the  more 
personal  style  advocated  by  the 
President's  executive  order  on  "plain 
language,"  which,  among  other  things, 
encourages  the  use  of  personal 
pronoxms. 

You  refers  to  production-operators 
and  independent  contractors,  because 
they  have  primary  responsibility  for 
compliance  with  MSHA  regulations. 

Section  46.3    Training  Plans 

This  section  of  the  proposal  requires 
you  to  develop  and  implement  a 
training  plan  and  also  addresses  our 
approval  of  training  plans,  how  and 
where  a  copy  of  the  training  plan  must 
be  maintained,  and  who  has  access  to 
the  plan. 

Section  115  of  the  Mine  Act  provides 
that  mine  operators  shall  have  a  health 
and  safety  training  program  that  shall  be 
"approved  by  the  Secretary  [of  Labor]." 
A  number  of  commenters  and  speakers 
at  the  public  meetings  supported 
flexible  guidelines  for  plan  content, 
emphasizing  the  wide  variety  in  size 
and  type  of  mining  operations  that  will 
be  covered  by  part  46  requirements. 
These  speakers  believed  that  the  most 
effective  training  plans  would  be  those 
that  can  be  tailored  to  the  particular 
operation,  focusing,  for  example,  on 
specific  mine  processes  or  hazards,  or 
on  the  accident  and  injury  experience  at 
the  mine.  Other  commenters  stated  that 
it  had  been  their  experience  that  the 
traditional  approval  process  often  did 
not  enhance  or  ensure  the  quality  of 
training  plans.  These  commenters  felt 
that  resources  saved  by  a  less  formal 
plan  approval  process  could  be  directed 
elsewhere  with  greater  benefits  for 
miner  safety  and  health. 

A  number  of  commenters  who 
believed  that  traditional  approval  by  us 
would  not  improve  the  development  of 
your  training  plans  advocated  some 
form  of  "automatic"  approval  that 
would  eliminate  the  need  for 
submission  of  a  plan  to  us,  saving  time 
and  reducing  paperwork  for  both  you 
and  us.  These  commenters  suggested 
that  the  rule  provide  that  if  a  plan  meets 
or  exceeds  reasonable  standards,  it 
would  be  considered  approved.  Other 
commenters  supporting  this  approach 
stated  that  emphasis  should  be  placed 
on  assisting  you  in  developing  effective 


training  plans,  rather  than  concentrating 
on  unnecessary  paperwork.  Some 
commenters  stated  that  they  had  no 
problem  with  submitting  plans  to  us  for 
initial  approval,  but  were  concerned 
about  a  requirement  for  submission  of 
plans  to  us  for  approval  of  small, 
essentially  nonsubstantive  changes  to 
the  plan,  such  as  the  identity  of  the 
instructors  providing  the  training  or  the 
locations  where  training  takes  place. 

The  draft  proposal  suomittea  to  us  by 
the  Coalition  would  provide  that  any 
training  plan  that  complies  with  the 
minimum  requirements  of  section  115 
of  the  Mine  Act  would  be  considered 
"approved  by  the  Secretary."  Section 
115  of  the  Act  requires  both  that  the 
plan  be  approved  by  us  and  that  the 
plan  comply  with  the  minimum 
requirements  in  section  115.  We  have 
determined  that  in  order  for  a  plan  to  be 
considered  approved  by  us,  we  must 
prescribe  requirements  in  the  proposal 
and  the  final  rule  beyond  the  minimum 
required  in  the  Mine  Act. 

m  response  to  these  considerations, 
the  proposal  provides  that  a  plan  would 
be  considered  "approved  by  MSHA"  if 
it  includes  the  minimum  information 
listed  in  paragraph  (b).  This  is 
consistent  with  Uie  approach 
reconunended  by  several  commenters. 
Under  this  approach,  plans  that  include 
the  information  listed  in  this  section 
would  be  considered  "approved"  and 
would  not  be  required  to  be  submitted 
to  us  for  review.  Inspectors  and  other 
MSHA  personnel  who  review  your  plan 
at  the  mine  site  would  simply 
determine — 

(1)  That  you,  in  fact,  have  developed  a 
written  training  plan; 

(2)  That  the  written  plan  contains  the 
minimum  inforraation  specified  in  paragraph 
(b)  of  proposed  §  46.3;  and 

(3)  That  the  plan  is  being  implemented  . 
consistent  with  the  plan  specifications. 

We  have  also  included  in  the  proposal 
an  alternate  process  for  plan  approval, 
for  those  cases  where  a  plan  you 
developed  does  not  include  the 
minimum  required  information,  where 
you  may  prefer  to  obtain  traditional 
approval,  or  where  the  miners  or 
miners'  representative  requests  such 
approval. 

Paragraph  (a)  provides  that  you  must 
develop  and  implement  a  written  plan, 
approved  by  us  imder  either  paragraph 
(b)  or  (c),  that  contains  effective 
programs  for  training  new  miners  and 
newly-hired  experienced  miners, 
training  miners  for  new  tasks,  annual 
refresher  training,  and  hazard  training. 
Although  the  language  in  section  115  of 
the  Act  does  not  explicitly  state  that  a 
training  plan  must  be  in  writing,  we 
believe  that  it  is  inherently  required  by 
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the  Act.  We  have  included  the  tenn 
"effective  programs"  in  the  proposed 
rule  to  deal  with  instances  where  a 
training  plan,  as  implemented,  is 
inadequate  or  deficient.  In  such  cases, 
we  intend  to  determine  how  and  why 
the  training  program  falls  short  and 
assist  you  in  revising  your  plan  to 
address  the  deficiencies.  We  also  intend 
that  the  plan  he  updated  as  needed,  to 
reflect  any  changes  in  the  mine's 
training  program,  such  as  changes  in 
courses,  teaching  methods,  instructors, 
methods  of  training  evaluation,  etc. 

Paragraph  (b)  provides  that  a  training 
plan  is  considered  approved  by  us  if  it 
contains  the  itiiniTmim  information 
listed  in  paragraphs  (bKl)  through 
(b)(5).  Tlis  information  includes — 

(1)  The  company  name,  mine  name,  and 
MSHA  mine  identification  number; 

(2)  The  name  and  position  of  the  person 
responsible  for  training  at  the  mine,  which 
may  be  the  operator, 

(3)  A  general  description  of  the  teaching 
methods  and  course  materials  to  be  used  in 
the  trainii^.  including  the  subject  areas  that 
will  be  covered  and  the  approximate  time 
that  will  be  spent  on  each  subject  area; 

(4)  The  p>ersons  who  will  provide  training, 
and  the  subjects  in  which  each  person  is 
competent  to  instruct;  and 

(5)  The  evaluation  procedures  used  to 
determine  the  eSectiveness  of  the  training. 

Our  intention  is  that  the  information 
required  will  be  sufficient  to  allow  us  to 
make  a  preliminary  determination  of 
your  compliance  with  training 
requirements,  without  imposing  an 
tmnecessary  paperwork  or 
recordkeeping  burden.  We  are  interested 
in  comments  on  whether  the  proposed 
approach  will  facilitate  the  development 
of  effective  training  plans. 

The  approach  taken  in  the  proposal 
for  plan  approval  recognizes  that,  while 
our  review  of  your  written  training  plan 
could  provide  an  initial  check  on  the 
qiiality  of  the  program,  such  review 
could  not  ensure  that  the  program  is 
successful  in  its  implemmtation.  Rather 
than  expending  our  resources  on  the 
review  and  approval  of  training  plans  at 
all  of  the  mines  affacted  by  this  rule,  we 
woiild  instead  direct  those  resources 
toward  verification  of  the  effectiveness 
of  training  plans  in  their  execution,  and 
in  assisting  you  in  developing  and 
providing  quality  training  to  your 
employees.  Similarly,  you  and  training 
providers  would  be  able  to  focus  on  the 
development  and  administration  of 
training  plans  tailored  specifically  to 
your  needs  rather  than  on  traditional 
procedures  to  gain  our  approval. 

Under  this  approach,  you  would  be 
free  to  make  revisions  to  existing 
training  plans  without  seeking  our 
approval  of  those  changes,  so  long  as  the 


plan  continues  to  include  the  minimum 
information  required.  For  example,  you 
covld  change  the  identity  of  instructors, 
the  subjects  addressed  as  part  of  the 
training,  or  the  scheduling  of  training, 
and  you  would  not  be  required  to 
submit  these  changes  to  us.  This  would 
address  the  statements  of  many 
commenters  that  requiring  our  approval 
of  subsequent  nonsubstantive  plan 
changes  was  unduly  burdensome  and 
unnecessary. 

We  spedncally  solicit  comments  on 
whether  we  should  require  information 
in  addition  to  that  listed  in  paragraphs 
(b)(1)  through  (b)(5)  before  we  consider 
a  plan  approved.  We  are  also  interested 
in  comments  on  whether  we  should 
require  less  information  than  what  is 
proposed.  Several  commenters  stated 
that  the  rule  should  require  only  that 
the  training  plan  specify  subject  matter 
and  the  timing  of  the  training,  and  that 
other  information  is  unnecessary.  We 
also  soUcit  comments  on  allowing  you 
to  develop  plans  that  are  considered 
approved  by  us  without  traditional 
approval.  We  are  particularly  interested 
in  whether  commenters  believe  that  a 
traditional  plan  apprbval  process, 
similar  to  the  process  in  part  48,  is 
necessary  to  ensure  that  training  plans 
meet  f"'"'""'""  standards  of  quality, 
and  why  this  may  be  true. 

Paragraph  (c)  provides  that  a  plan  that 
does  not  include  the  minimum 
information  listed  in  paragraphs  (bKl) 
through  (b)(5)  must  be  approved  by  the 
Educational  Field  Services  Division 
Regional  Manager,  or  designee,  for  the 
region  in  whi^  the  mine  is  located.  The 
term  "R^onal  Manager"  refers  to  the 
Regional  Manager  in  the  Educational 
Field  Services  Division  {EPS)  of  the 
Directorate  of  Educational  Policy  and 
DevelofHnent  (EPD).  We  will  be  moving 
the  responsibility  fbr  the  approval  of 
new  and  modified  training  plans  from 
District  Managers  in  Coal  and  Metal  and 
Nonmetal  Mine  Safety  and  Health  to  the 
EFS  Regional  Managers  or  their 
designees.  The  EFS  Division  is  divided 
into  an  Eastern  and  a  Western  r^on. 

Under  this  paragraph,  you  may  also 
voluntarily  submit  a  plan  for  Regional 
Manager  approval.  We  anticipate  that 
the  majority  of  plans  developed  under 
this  part  would  satisfy  the  requirements 
of  paragraph  (b)  and  consequently 
would  not  be  required  to  be  snbinitted 
to  us  for  traditional  approval.  However, 
we  also  recognize  that  some  of  you  may 
develop  efiiactive  training  plans  that  do 
not  fit  squarely  within  the  requirements 
of  paragraph  (b),  and  you  may  therefore 
need  to  submit  your  plans  to  us  for 
api>roval.  We  also  anticipate  that  some 
of  you  may  prefer  to  obtain  our 
traditional  approval,  to  ensure  that  there 


is  no  questiqp  that  your  training  plan 
satisfies  miniiniiTn  requirements.  In 
response,  the  proposal  does  include  a 
provision  that  would  address  these 
situations. 

Paragraph  (c)  also  allows  miners  and 
their  representatives  to  request  oiu 
traditional  c^proval  if  they  choose.  We 
expect  that  in  most  cases  miners  and 
their  representatives  will  bring  any 
concerns  they  may  have  about  the 
training  plan  to  yo\ir  attention,  and 
resolve  it  in  that  manner.  However, 
there  may  be  a  few  instances  where 
miners  or  their  representatives  believe 
that  direct  involvement  by  us  may  be 
needed  to  resolve  issues  or  concerns, 
and  the  proposal  would  address  those 
situations. 

Paragraph  (d)  would  require  you  to 
furnish  the  miners'  representative,  if 
any,  with  a  copy  of  the  training  plan  no 
later  than  two  weeks  before  the  plan  is 
implemented  or  submitted  to  the 
Regional  Manager.  At  mines  where  no 
miners'  representative  has  been 
designated,  a  copy  of  the  plan  must 
either  be  posted  at  the  mine  or  a  copy 
provided  to  each  miner  at  least  two 
weeks  before  the  plan  is  implemented  or 
submitted  to  the  Regional  Manager  for 
approval.  This  is  intended  to  ensure  that 
miners  and  their  representatives  are 
notified  of  the  contents  of  your  training 
plan  before  it  goes  into  effect  or  is 
submitted  to  us  for  approval. 

We  recognize  that  at  many  mines, 
particularly  small  operations,  there  may 
be  no  mine  office  and  no  appropriate 
place  for  posting  the  plan.  The  proposal 
therefore  would  allow  a  copy  of  the  plan 
to  be  provided  to  eadi  miner  in  lieu  of 
posting.  We  are  assuming  that  this 
requirement  would  not  place  a  large 
burden  on  you,  because  mines  where 
posting  would  be  difficult  or  impractical 
would  typically  have  a  very  small 
number  of  miners.  However,  we  are 
interested  in  whether  this  assumption  is 
correct,  and  we  are  also  specifically 
interested  in  comments  on  whether  this 
paragraph  provides  a  practical  and 
woriuible  approach  to  informing  minera 
and  their  representatives  of  training 
plan  content. 

Although  not  explicitly  stated  in  the 
proposal  itself,  we  intend  that  you  must 
provide  minen  or  their  representatives 
with  copies  of  the  training  plan,  and 
with  the  opportunity  to  submit 
comments  or  request  approval  by  us, 
whenever  major  revisions  are  made  to 
the  plan.  By  "major  revisions"  we  mean 
significant  changes  in  course  content  or 
training  methods,  not  minor  aherations 
such  as  the  identity  of  instructors  or  the 
d^intion  of  courses  in  cralain  subject 
areas.  We  request  comment  on  whether 
the  final  rule  should  specifically  require 
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notification  of  miners  of  plap  revisions, 
and  wliat  t)rpe  of  revisions  should 
require  notification. 

Under  paragraph  (e),  miners  and  their 
representatives  have  two  weeks  after  the 
posting  or  receipt  of  the  training  plan  to 
submit  comments  on  the  plan  to  you,  or 
to  the  Regional  Manager  if  the  plan  is 
before  the  Manager  for  approval.  This  is 
intended  to  provide  miners  and  their 
representatives  with  a  means  to  provide 
input  on  the  training  plan,  either  to  you, 
if  traditional  approval  is  not  being 
sought,  or  to  the  Regional  Manager  who 
is  reviewing  and  approving  the  plan. 

Under  paragraph  (f),  the  Regional 
Manager  must  notify  you  and  miners,  or 
their  representative  in  writing  of  the 
approval,  or  the  status  of  the  approval, 
of  the  training  plan  within  30  days  after 
the  date  on  which  the  training  plan  was 
submitted  to  us  for  approval. 

We  are  interested  in  comments  on  this 
process,  specifically  on  whether  the 
proposal  provides  sufficient  flexibility 
to  you  in  developing  your  plans,  while 
at  the  same  time  ensuring  that  miners 
and  their  representatives  have  been 
allowed  meaningful  participation  in  the 
process. 

We  considered  adopting  the 
traditional  approval  procedures  already 
contained  in  part  48.  We  have  instead 
proposed  a  more  streamlined  version  of 
existing  part  48  approval  procedures. 
This  approach  reflects  our  expectation 
that  the  parties  will  be  able  to  reach  a 
satisfactory  resolution  of  any  concerns 
about  the  plan  without  the  need  for 
specific  procedures.  As  indicated 
earlier,  we  anticipate  that  most  of  you 
will  not  seek  our  formal  approval  of 
your  training  plans,  and  that  in  most 
cases  concerns  of  miners  or  their 
representatives  will  be  resolved 
informally.  In  those  limited  cases  where 
we  become  directly  involved  in  plan 
approval,  we  intend  for  the  Regional 
Manager  to  provide  reasonable  notice  to 
you  and  miners  or  their  representatives 
of  the  status  of  plan  approval  or 
perceived  deficiencies  in  the  plan  and 
also  to  provide  parties  with  a  reasonable 
opportimity  to  express  their  views  or 
offer  solutions  to  the  problem,  without 
the  need  for  detailed  procedures. 

Nonetheless,  we  solicit  comments  on 
whether  a  detailed  plan  approval 
process,  such  as  in  §48.23,  should  be 
adopted  in  the  final  rule,  to  apply  to 
those  cases  where  traditional  plan 
approval  is  sought. 

Paragraph  (g)  provides  you,  miners, 
and  miners'  representatives  the  right  to 
appeal  a  Regional  Manager's  decision  on 
a  training  plan  to  the  Director  for 
Educational  Policy  and  Development. 
Consistent  with  the  shifting  of  plan 
approval  responsibility  from  Metal  and 


Nonmetal  Mine  Safisty  and  Health  to 
EFS,  a  Regional  Manager's  decision  on 
a  plan  will  be  reviewed  on  appeal  by  the 
Director  for  EPD. 

Under  this  paragraph,  an  appeal  must 
be  submitted  in  writing  withhi  30  days 
after  notification  of  the  Regional 
Manager's  decision  on  the  training  plan. 
The  Director  for  EPD  will  issue  a 
decision  on  the  appeal  within  30  days 
after  receipt  of  the  appeal.  We  anticipate 
that  this  provision  will  be  rarely  used 
and  expect  that  when  a  disagreement 
arises  between  us,  you,  and  miners  and 
their  representatives  about  plan  design 
or  content,  it  can  be  resolved  without 
the  need  for  intervention  of  the  Director 
for  EPD.  However,  in  those  rare  cases 
where  the  parties  are  unable  to  come  to 
terms  on  the  content  of  a  particular 
training  plan,  the  proposed  rule  would 
provide  parties  the  option  of  seeking 
review  from  the  Director  for  EPD.  As 
indicated,  parties  have  30  days  in  which 
to  file  a  written  appeal  of  the  Regional 
Manager's  decision  on  a  plan,  and  the 
Director  for  EPD  has  30  days  from  the 
date  of  appeal  to  reach  a  decision. 

Paragraph  (h)  would  require  you  to 
make  available  at  the  mine  site  a  copy 
of  the  current  training  plan  for 
inspection  by  us  and  for  examination  by 
miners  and  their  representatives.  If  the 
training  plan  is  not  maintained  at  the 
mine  site,  you  must  have  the  capability 
to  provide  the  plan  upon  request  to  us, 
the  miners,  or  their  representatives. 
Under  this  paragraph,  you  would  have 
the  flexibility  to  maintain  your  training 
plan  at  a  location  other  than  the  mine 
site,  provided  that  you  are  able  to 
produce  a  copy  of  the  plan  upon  request 
to  our  inspectors  or  miners  and  their 
representatives.  A  number  of  speakers  at 
the  public  meetings  indicated  that  there 
was  no  need  for  plans  or  other  training 
records  to  be  kept  at  the  mine  site,  given 
that  modem  communications 
technology,  such  as  electronic  mail  and 
fax  machines,  allow  virtually 
instantaneous  transmission  of 
dociunents  from  one  location  to  another. 
The  proposal  does  not  specify  a  time 
within  which  a  copy  of  the  plan  must 
be  produced  after  a  request  is  made  by 
us  or  miners;  the  expectation  is  that  if 
you  choose  to  maintain  the  plan  away 
from  the  mine  site,  you  should  have  the 
capability  of  producing  the  plan  within 
a  reasonable  period  of  time.  If  you  do 
not  have  such  capability,  you  must 
maintain  the  plan  at  the  mine  site.  We 
have  taken  this  approach  in  the 
proposal  for  several  reasons.  It  has  been 
our  experience  that  we  may  complete  an 
inspection  at  a  surface  mine  in  less  than 
one  day.  Although  we  wish  to  give  you 
flexibility  in  recordkeeping,  we  do  not 
want  this  to  result  in  an  inspector 


having  to  delay  his  or  her  departure 
from  a  mine  site  waiting  for  you  to 
obtain  a  copy  of  the  training  plan. 
Similarly,  inspectors  should  not  be  put 
in  the  position  of  having  to  return  to  a 
mine  site  the  next  day  simply  to  inspect 
a  copy  of  the  training  plan  that  was 
unavailable  during  the  course  of  the 
inspection  the  day  before.  Additionally, 
miners  and  their  representatives  should 
not  be  required  to  wait  to  inspect  the 
training  plan  in  effect  at  the  mine.  We 
are  interested  in  comments  on  whether 
this  is  the  most  practical  approach.  One 
possible  alternative  would  be  to  require 
the  plan  to  be  produced  within  a 
reasonable  period  of  time  after  the 
request  is  made,  but  in  no  case  longer 
than  one  business  day. 

A  niunber  of  commenters  focused  on 
the  type  of  assistance  that  we  should 
provide  to  facilitate  compliance  with 
the  final  rule  after  it  is  published. 
Assistance,  particularly  for  small 
operators,  in  developing  training  plans 
appropriate  for  their  operations,  was  the 
subject  of  much  comment.  Several 
commenters  suggested  that  we  or  other 
organizations  implement  a  "cafeteria- 
type"  approach  for  plan  development, 
where  you  could  choose  among  various 
training  plan  components  to  tailor  a 
plan  to  your  particular  operation.  For 
example,  the  plan  options  from  which 
you  might  choose  would  include 
training  components  on  subjects  or 
curriciilum  that  are  suitable  for  a  small 
sand  and  gravel  operation,  or  for  a 
typical  limestone  mine,  or  a  shell 
dredging  operation. 

We  appreciate  the  commenters  who 
are  already  giving  thought  to  the  types 
of  resources  that  woiild  provide  the 
greatest  benefit  to  the  mining 
commimity  in  complying  with  the  final 
training  rule.  We  acknowledge  that 
compliance  assistance  for  the  mining 
community  will  be  a  key  element  in  the 
successful  implementation  of  the  final 
rule.  We  intend  to  provide  extensive 
compliance  assistance  to  you,  not  only 
through  our  staff  in  Metal  and  Nonmetal 
Mine  Safety  and  Health,  but  also 
through  our  newly  formed  Educational 
Field  Services  Division;  we  also  expect 
state  grantees  to  play  a  significant  role 
in  assisting  you  in  developing  effective 
training  plans  and,  at  the  same  time,  in 
satisfying  the  requirements  of  the  final 
rule. 

To  this  end,  we  solicit  comments  on 
whether  we  should  include  examples  of 
model  training  plans,  appropriate  for 
difi'erent  types  and  sizes  of  mining 
operations,  in  a  nonmandatory 
appendix  to  the  final  rule.  We  are  also 
considering  including  such  model  plans 
in  a  compliance  guide  that  we  will  be 
developing  for  the  mining  community 
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after  publication  of  the  final  rule.  We 
anticipate  that  other  organizations, 
including  state  grantees  and  large 
operators,  also  may  develop  generic 
training  plans  and  make  them  available 
to  small  operators  to  assist  in  training 
plan  development.  We  are  interested  in 
commenters'  suggestions  for  other  types 
of  compliance  assistance  that  would  be 
useful  to  the  mining  community. 

Section  46.4    Training  Program 
Instruction 

This  section  of  the  proposal — (1) 
would  require  you  to  ensure  that 
training  given  under  this  part  is 
consistent  with  the  written  training  plan 
required  imder  §  46.3;  (2)  would  require 
training  to  be  presented  by  a  competent 
person;  and  (3)  would  allow  you  to 
arrange  for  training  to  be  provided  by 
outside  instructors.  This  section  also 
responds  to  comments,  including  the 
draft  of  the  Coalition,  that  the  rule 
should  allow  the  use  of  innovative 
training  methods  and  should  accept 
equivalent  training,  provided  to  satisfy 
the  requirements  of  the  Occupational 
Sidety  and  Health  Administration 
(OSHA)  or  other  federal  or  state 
agencies,  to  satisfy  part  46  requirements. 
Finally,  this  section  woidd  permit  short 
safety  and  health  talks  and  other 
informal  instruction  to  satisfy  training 
requirements  under  this  part,  in 
response  to  a  number  of  comments. 

Paragraph  (a)(1)  would  clarify  that 
training  under  part  46  must  be 
conducted  in  accordance  with  your 
written  training  plan.  This  is  intended 
to  ensure  that  the  training  given  under 
this  part  is  consistent  with  the  approach 
outlined  in  your  plan,  and  is  part  of  an 
organized  scheme  for  comprehensive 
miner  training. 

Paragraph  {a)(2)  provides  that  the 
training  must  be  presented  by  a 
competent  person.  "Competent  person" 
is  defined  in  proposed  §  46.2  as  a  person 
designated  by  you  who  has  the  ability, 
training,  knowledge,  or  experience  to 
provide  training  to  miners  on  a 
particular  subject.  Under  this  definition, 
the  competent  person  must  also  be  able 
to  evaluate  the  effectiveness  of  the 
training. 

We  asked  for  specific  comments 
during  the  public  meetings  on  whether 
the  rule  shoiUd  establish  minimum 
qualifications  for  persons  who  conduct 
miner  training,  and  if  so,  what  those 
qualifications  should  be.  Many 
conunenters  offered  their  views  on  this 
issue. 

A  number  of  commenters  stated  that 
the  rule  should  impose  no  minimimi 
qualifications  for  trainers.  Some 
indicated  that  many  supervisors  and 
other  employees  at  mining  operations 


possess  the  experience  and  skills 
necessary  to  train  others  effectively,  and 
that  you  shoidd  have  broad  latitude  to 
use  on-site  trainers  for  some,  or  all,  of 
your  training  needs.  Other  commenters 
believed  that  it  is  impossible  to  regidate 
the  quality  of  instruction  with  minimum 
criteria  such  as  academic  training, 
mining  experience,  years  of  training 
experience,  etc.,  and  that  an  instructor 
certification  program  would  not 
guarantee  the  qualify  of  instruction.  One 
commenter  was  concerned  that 
restricting  all  training  to  a  limited  pool 
of  certified  instructors  would  deprive 
you  of  the  flexibility  needed  to  develop 
training  plans  responsive  to  the  unique 
circxunstances  of  each  mining  operation. 
Another  commenter  stated  that  if 
training  instructors  are  required  to  be 
certified  and  to  complete  some  type  of 
formal  training,  you  could  have  great 
difficulfy  in  finding  people  who  can 
actually  deliver  training  in  the 
necessary  subject  areas. 

On  the  other  hand,  several 
commenters  recommended  that  the 
approach  taken  in  part  48,  which 
requires  our  approval  of  instructors,  be 
used  as  a  guideline  for  addressing 
instructor  qualifications  under  part  46. 
Under  part  48,  instructors  may  be 
approved  in  several  ways.  For  example, 
instructors  may  take  an  instructor 
training  course  and  complete  a  program 
of  instruction  approved  by  us  in  the 
subject  to  be  taught;  instructors  may 
also  obtain  approval  to  provide  training 
based  on  wntten  evidence  of  their 
qualifications  and  teaching  experience. 

In  contrast,  several  commenters  stated 
that  the  instructor  approval  process 
imder  part  48  has  had  inconsistent 
results,  at  best.  Another  commenter 
suggested  that  instructors  should  be 
certified  by  a  recognized  professional 
organization  in  health  and  saiety.  Still 
others  recommended  that  if  we  do  not 
require  instructors  to  be  approved,  the 
rule  should  require  prospective  trainers 
to  go  through  a  training  course  so  that 
they  will  know  how  to  present  training 
materials  correctly  and  effectively. 
Several  commenters  believed  that 
instructors  should  also  be  able  to 
evaluate  the  effectiveness  of  the  training 
they  are  giving. 

the  proposal  adopts  the 
recommendations  of  many  commenters 
that  the  rule  not  require  a  formal 
program  for  the  approval  or  certification 
of  instructors,  or  establish  rigid 
niinimiim  qualifications  for  instructors. 
We  are  persuaded  at  this  stage  that  a 
formal  instructor  approval  program 
would  provide  no  real  guarantee  that 
training  will  be  effective,  and  that  the 
benefits  realized  fi'om  a  formal  program 
would  not  justify  the  additional 


administrative  burden.  We  are  also 
persuaded  by  commenters  who  stated 
that  there  are  many  experienced  and 
knowledgeable  people  currently 
working  in  the  industry  who  can 
provide  effective  training  in  a  wide 
variefy  of  subject  areas. 

Contrary  to  the  recommendations  of 
several  commenters,  we  have  not 
included  a  proposed  requirement  that 
trainers  receive  instruction  in  how  to 
provide  training  before  they  serve  as 
instructors.  Instead,  we  would  expect 
you  to  assess  how  well  a  person  can 
communicate  in  determining  whether 
he  or  she  is  capable  of  providing 
training  for  your  miners.  A  person  with 
extensive  knowledge  in  a  particular 
subject  area  may  not  be  a  good  choice 
as  an  instructor  if  he  or  she  is  unable  to 
convey  the  information  to  miners 
clearly  and  effectively. 

The  proposal  would  require  that 
training  be  conducted  by  a  "competent 
person"  designated  by  you.  The 
proposal  would  not  establish  minimum 
academic  or  professional  qualifications 
for  these  persons.  Instead,  these  persons 
would  be  required  to  have  sufficient 
ability,  knowledge,  training,  or 
experience  to  enable  them  to  provide 
training  to  miners.  They  must  also  be 
able  to  evaluate  in  some  fashion 
whether  the  training  has  been  effective. 
The  proposal  does  not  specify  how  such 
an  evaluation  must  be  conducted,  and 
we  anticipate  that  the  method  of 
evaluation  will  depend  to  a  large  extent 
on  the  type  of  training  being  given.  For 
example,  a  written  test  might  be 
appropriate  in  a  traditional  classroom 
setting,  while  a  miner  receiving  new 
task  training  may  be  asked  to 
demonstrate  to  the  trainer  that  he  or  she 
can  perform  the  task  safely.  The 
proposed  rule  would  allow  a  significant 
amount  of  discretion  in  this 
determination.  In  addition,  we  will  be 
available  to  provide  assistance  to  you  in 
determining  the  appropriate  training  for 
your  operation. 

We  ore  interested  in  comments  on  the 
approach  taken  in  the  proposal  for 
training  instructors,  particularly  on  our- 
preliminary  decision  on  the  merits  of  a 
formal  instructor  approval  or 
certification  program.  For  example,  one 
'  conunenter  recommended  that  we 
should  focus  our  attention  on  the 
evaluation  of  instructors  who  have  not 
taken  a  course  on  presentation  skills, 
also  known  as  "train-the-trainer" 
courses.  We  are  also  interested  in 
commenters"  views  on  whether  the 
final  rule  should  require  some 
minimiun  amount  of  formal  training  for 
instructors,  designed  to  ensure  that  the 
instructor  has  the  communication  skills 
needed  to  provide  effective  training. 
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Paragraph  (b)  provides  that  you  may 
conduct  your  own  training  or  may 
arrange  for  training  to  be  conducted  by 
federal  or  state  agencies;  associations  of 
operators;  miners'  representatives;  other 
operators;  contractors,  consultants,  or 
manufacturers'  representatives;  private 
associations;  educational  institutions;  or 
other  competent  training  providers.  This 
provision  is  similar  to  language  in 
§48.24  and  in  the  Coalition  draft 
proposal  and  would  make  clear  that  you 
may  choose  from  a  variety  of  training 
providers  in  satisfying  your  training 
responsibilities  under  part  46.  We 
recognize  that  a  wide  variety  of  effective 
miner  training  is  available  from  many 
types  of  organizations  across  the 
country.  Under  the  proposal,  you  would 
be  free  to  arrange  with  outside  training 
providers  in  satisfying  your  training 
obligations.  We  expect  that  many  small 
operators  and  independent  contractors, 
who  may  not  have  the  resources  for  a 
formal  in-house  training  program,  will 
elect  to  arrange  with  outside 
organizations  to  provide  some  part  of 
their  training. 

Paragraph  (c)  would  allow  the 
acceptance  of  training  required  by 
OSHA  or  other  federal  and  state 
agencies  to  satisfy  the  training 
requirements  under  part  46.  Under  the 
proposal,  this  training  must  be 
equivalent  to  what  would  be  provided 
under  part  46 — that  is,  it  must  be  safety 
and  health  training  that  is  relevant  to 
the  mining  environment. 

Acceptance  of  OSHA  training  was 
raised  by  a  number  of  speakers  at  the 
public  meetings.  Several  speakers 
indicated  that  many  operations 
regulated  by  us,  such  as  sand  and  gravel 
or  crushed  stone  sites,  are  also 
associated  with  an  OSHA-regulated 
facility,  such  as  a  construction  site. 
Employees  may  be  shared  across  several 
operations  under  the  same  management. 
One  speaker  pointed  out  that  in  many 
cases  the  equipment  at  these  operations 
is  interchangeable,  the  tasks  are 
interchangeable,  and  the  workers  are 
interchangeable.  These  employees  may 
perform  the  same  duties  at  both  sites 
and  have  been  trained  to  work  around 
the  same  types  of  hazards.  These 
speakers  strongly  urged  us  to  accept  the 
safety  and  health  training  provided  to 
comply  with  OSHA  regulations  to 
satisfy  training  requirements  under  part 
46.  Several  commenters  also 
recommended  that  we  accept  training 
that  is  provided  to  satisfy  the 
requirements  of  other  regulatory 
agencies,  and  this  recommendation  is 
reflected  in  the  proposal.  It  should  be 
noted  that  this  training  would  need  to 
be  documented  under  §  46.9  to  be 
accepted,  not  only  to  establish  the 


duration  of  the  training  but  also  the 
equivalency  of  the  training.  We  are 
persuaded  at  this  point  that  acceptance 
of  this  training  is  appropriate.  However, 
we  are  interested  in  conunents  that  both 
support  or  take  issue  with  this 
determination.  We  are  also  interested  in 
receiving  comments  on  which  federal 
and  state  agency  training  requirements 
may  be  used  to  satisfy  the  requirements 
of  part  46. 

Paragraphs  (d)  and  (e)  are  intended  to 
provide  you  with  flexibility  in  satisfying 
your  training  obligations.  Under 
paragraph  (d),  training  under  part  46 
could  consist  of  classroom  instruction, 
instruction  at  the  mine  site,  other 
innovative  training  methods  (such  as 
computer-based  training),  alternative 
training  technologies,  or  any 
combination  thereof.  The  recognizes 
that  a  combination  of  different  training 
methods  can  be  extremely  effective,  and 
makes  clear  that  we  encourage  you  to  be 
creative  in  complying  with  your  training 
responsibilities. 

Several  commenters  recommended 
that  the  rule  allow  for  training  at  the 
mine  site,  particularly  initial  training  for 
new  miners.  Another  commenter 
believed  that  training  under  the  rule 
should  not  be  limited  to  traditional 
classroom  instruction,  but  that  a  mix  of 
different  approaches  should  be 
permitted.  A  number  of  commenters 
strongly  recommended  that  the  rule  be 
sufficiently  flexible  to  acconmiodate 
future  technology  and  training 
advances.  The  proposal  is  responsive  to 
these  recommendations. 

We  intend  that  the  proposed  rule 
allow  new  training  technologies 
developed  in  the  hiture  to  be  used  to 
comply  with  part  46.  We  anticipate  that 
many  of  you  will  use  a  combination  of 
different  approaches  to  provide  training, 
including  innovative  technologies.  On 
the  other  hand,  the  classroom  may  serve 
as  the  most  appropriate  forum  for 
training  on  particular  subjects. 

Paragraph  (e)  would  allow  employee 
safety  meetings,  including  informal 
safety  and  health  talks  and  instruction, 
to  be  credited  toward  either  new  miner 
training,  newly-hired  experienced  miner 
training,  or  annual  refresher  training 
requirements,  provided  that  you 
document  the  training  consistent  with 
proposed  §  46.9.  We  requested  comment 
in  the  notice  of  meeting  published  in 
the  Federal  Register  on  whether 
informal  instruction  lasting  less  than  30 
minutes  should  be  allowed  to  satisfy 
training  requirements  under  the  rule. 
Part  48  currently  requires  a  training 
session  to  last  at  least  30  minutes,  and 
several  conunenters  urged  the  inclusion 
in  part  46  of  this  30-minute  restriction. 
One  commenter  believed  that  a  15- 


minute  minimum  was  appropriate. 
Other  commenters  stated  that  some  of 
the  best  training  occurs  in  sessions  of 
less  than  15  minutes,  and  that  the  rule 
should  not  impose  an  arbitrary 
restriction  on  the  length  of  training 
sessions.  A  number  of  commenters 
indicated  that  short  training  sessions 
provided  throughout  the  year  can  be 
very  effective. 

We  are  persuaded  by  those 
commenters  who  advocate  flexibility  in 
the  length  of  training  sessions,  and  this 
determination  is  reflected  in  the 
proposal.  However,  we  are  interested  in 
any  rationale  or  evidence  from 
commenters  that  would  support 
imposing  a  minimiun  duration  on 
training  sessions. 

Section  46.5    New  Miner  Training 

This  section  includes  minimum 
requirements  for  training  new  miners 
when  they  begin  work  at  a  mine.  This 
section  lists  subject  areas  that  training 
must  cover,  addresses  which  of  those 
subjects  must  be  taught  before  new 
miners  begin  their  work  duties  at  the 
mine,  and  specifies  the  minimum 
number  of  hours  of  instruction  required 
by  the  Act  for  new  miner  trainii^. 

Section  115(a)(2)  of  the  Mine  Act 
requires  mine  operators  to  provide  at 
least  24  hours  of  training  to 
inexperienced  surface  miners.  This 
training  must  include  instruction  on 
specific  topics. 

The  Federal  Register  notice  ' 
announcing  the  public  meetings 
solicited  comment  on  several  issues 
related  to  new  miner  training. 
Specifically,  comments  were  requested 
on — 

(1)  The  subjects  that  should  be  taught 
before  a  new  miner  begins  assigned  duties; 

(2)  Whether  training  should  be  given  all  at 
once  or  over  time,  or  whether  you  should 
make  this  determination;  and 

(3)  The  advantages  and  disadvantages  of 
spreading  training  over  an  extended  period. 

While  section  115  does  not  expressly 
require  new  miners  to  be  trained  before 
they  begin  work,  part  48  currently 
requires  that  the  hill  24  hours  of  new 
miner  training  be  given  before  miners 
are  assigned  work  at  the  mine,  imless 
specifically  permitted  to  do  otherwise 
by  the  District  Manager.  Even  with 
District  ManagOT  approval,  however, 
operators  imder  part  48  must  provide  a 
minimum  of  eight  hours  of  training  to 
new  miners  before  work  duties  begin. 

Many  speakers  at  the  public  meetings 
and  many  of  those  providing  written 
comments  addressed  how  much  of  the 
24  hours  of  new  miner  training  should 
be  given  before  a  miner  is  allowed  to 
begin  work.  One  commenter  stated  that 
all  of  the  subjects  listed  in  section  115 
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of  the  Mine  Act  should  be  taught  before 
a  new  miner  is  assigned  work,  even  if 
the  work  is  done  under  close 
supervision.  However,  the  majority  of 
commenters  indicated  that  they  believe 
it  would  be  appropriate  to  require  at 
least  eight  hours  of  training  before  the 
miner  begins  work,  which  is  also  the 
minimum  niunber  of  hours  specified 
imder  the  Coalition's  proposal.  Several 
commenters  advocated  a  six-to  eight- 
hour  training  minimum  before  a  miner 
begins  work,  and  one  commenter  took 
the  approach  that  initial  training  could 
include  two  hours  of  instruction  on 
hazard  recognition,  personal  protective 
equipment,  and  the  company's  safety 
policy,  followed  by  six  hours  of  work 
closely  supervised  by  an  experienced 
miner.  However,  a  number  of 
commenters,  including  those  who 
indicated  approval  of  a  minimum  initial 
training  requirement,  also  said  that 
setting  a  irtinimiim  number  of  hours  for 
training  may  be  excessive  for  many 
mines.  According  to  many  commenters, 
effective  initial  training  could  be 
completed  in  less  than  a  mandated 
itiinimiini  depending  on  the  size  of  and 
conditions  at  the  mine,  tasks  to  be 
performed,  and  experience  of  the  miner. 
The  commenters  claimed  that  the  key 
issue  is  the  quality  and  relevance  of 
training  and  not  the  number  of  hours 
spent  providing  initial  training  for  a 
new  miner. 

In  response  to  commenters  and  the 
Coalition's  proposal,  we  considered 
adopting  an  eight-hovu  minimiun  initial 
training  requirement  in  the  proposal 
and  also  gave  serious  consideration  to 
several  other  approaches.  These 
alternatives  included  a  requirement  that 
all  24  hours  of  tredning  be  completed 
prior  to  the  miner  commencing  job 
duties,  or  that  a  minimum  period  of 
initial  training  be  completed,  such  as 
two  or  four  hours,  before  the  miner 
begins  work.  We  also  considered  a  two- 
hour  minimiim  period  of  uiitial  training, 
which  could  be  reduced,  with  our 
approval,  based  on  the  size  of  the 
operation,  complexity  of  the  mine  site, 
and  experience  of  the  new  hire.  We  also 
considered  a  requirement  that  you 
provide  instruction  to  the  miner  on 
specific  topics  before  beginning  work,  in 
lieu  of  a  minimum  time  requirement  for 
initial  training. 

We  have  made  a  preliminary 
determination  that  requiring  a  minimnin 
number  of  hours  to  be  spent  on  training 
before  a  miner  begins  work  may  be 
unduly  burdensome  and  unnecessary 
for  many  mines,  particularly  small 
mines  with  few  employees  and  limited 
equipment.  Commenters  indicated  that 
at  many  small  operations,  a  thorough 
workplace  orientation  on  the  mine  and 


its  hazards  would  not  even  require  two 
hours.  These  commenters  recommended 
flexibility  be  given  to  you  in 
determining  the  amoimt  of  initial 
training  that  should  be  provided.  We 
believe  you  are  in  the  best  position  to 
determine  the  amount  of  training  that  is 
needed  for  new  miners,  depending  on 
your  particular  operation. 

We  have  determined  that  it  is 
appropriate  to  require  that  new  miners 
be  given  instruction  on  certain  subject 
areas  prior  to  beginning  work,  rather 
than  to  establish  a  minimum  number  of 
hours  that  must  be  devoted  to  this 
training.  The  proposal  would  require 
training  on  four  specific  topics  for  each 
new  miner  before  he  or  she  begins  work 
at  the  mine,  with  the  balance  of  the  24 
hours  of  training  to  be  provided  within 
60  days.  By  not  requiring  a  minimum 
number  of  hours  of  initid  training  for 
new  miners,  the  proposal  would 
provide  flexibility  to  you  to  tailor  your 
training  plans  to  focus  on  the  unique 
needs  of  your  operations  and  workforce 
and  to  provide  the  most  effective  and 
relevant  training  for  the  new  miners  at 
your  mines.  At  the  same  time,  by 
requiring  that  specific  subject  areas  be 
covered  before  new  miners  b^in  work, 
the  miners  would  receive  training  on 
relevant  topics  to  ensure  that  they  are 
familiar  with  the  operations  and 
environment  at  the  mine,  their  job 
duties,  and  the  hazards  they  may 
encounter  at  the  mine  site. 

We  are  interested  in  whether 
commenters  agree  with  this  approach, 
or  whether  the  final  rule  should 
establish  a  minimum  nimiber  of  hoius 
of  training  that  new  miners  must  receive 
before  be^nning  work.  One  possible 
approach  would  be  to  specify  a 
minimum  number  of  hours  of  initial 
training  that  must  be  provided  to  miners 
based  on  mine  size  or  complexity  of 
operation.  For  example,  a  large 
operation  may  be  required  to  provide 
eight  hours  of  training,  while  a  very 
smaU  operation  would  be  required  to 
provide  one  hour  of  training.  We  are 
interested  in  comments  on  this 
alternative,  particularly  on  the  criteria 
that  might  be  used  in  determining  how 
much  initial  new  miner  training  must  be 
given,  such  as  employment,  type  of 
operation,  type  and  amount  of 
equipment,  etc.  Commenters  who 
believe  that  a  minimum  number  of 
hoius  of  training  should  be  required 
should  also  specify  what  the  minimum 
number  of  horns  should  be. 

Many  speakers  and  commenters 
addressed  how  long  the  rule  should 
allow  the  balance  of  the  24-hour  new 
miner  training  to  be  given.  The  draft 
Coalition  proposal  would  require  that 
new  miner  training  be  completed  within 


60  working  days  of  the  miner  reporting 
to  work  at  the  mine  site.  Most 
commenters  favored  a  60-day  deadline 
for  completion  of  new  miner  training, 
but  did  not  indicate  whether  the 
deadline  should  be  60  working  days  or 
60  calendar  days.  One  commenter 
expressed  a  preference  for  spreading  out 
the  remaining  training  over  a  90-day 
period. 

Some  commenters  pointed  out  that 
new  miners  can  be  overwhelmed  with 
too  much  information  when  they  first 
come  to  work  at  a  mine.  These 
commenters  were  opposed  to  providing 
training  all  at  once.  A  few  commenters 
maintained  that  providing  new  miner 
training  over  an  extended  period  of 
time,  with  practical  work  experience 
between  training  periods,  improves  and 
encourages  miners'  retention  of 
important  training  material. 

Citing  the  rapid  turnover  of  workers 
in  the  industry,  other  commenters  who 
favored  training  over  an  extended 
period  of  time  were  concerned  that 
operators  would  not  recoup  the 
substantial  up-front  investment  incurred 
for  training  if  it  were  required  to  be 
given  all  at  once.  This  was  offered  as 
one  reason  to  allow  training  to  be  given 
over  a  longer  period,  up  to  90  days  or 
even  six  months;  additionally,  some 
commenters  maintained  that  it  would  be 
less  burdensome  in  the  long  run  since 
they  would  not  have  to  provide  the 
balance  of  training  to  miners  whose 
employment  at  the  mine  lasted  less  than 
three  months.  Another  commenter 
believed  that  a  six-month  period  would 
also  be  less  disruptive  to  the  mining 
process  since  it  would  give  you  more 
flexibility  to  schedule  training  during 
periods  when  operations  woidd  be 
slowed  or  idle. 

hi  contrast,  there  were  a  few 
conunenters  who  pointed  out  several 
disadvantages  of  spreading  new  miner 
training  over  a  period  of  time.  The 
drawbacks  mentioned  were  that  the  new 
miner  may  not  receive  a  timely  general 
overview  of  all  potential  safety  and 
health  hazards,  which  could  result  in  a 
greater  risk  of  injury.  These  commenters 
also  stated  that  training  over  a  longer 
period  of  time  could  increase 
recordkeeping  and  paperwork  burdens 
and  create  scheduling  problems. 

After  considering  tne  comments 
received,  we  believe  that  there  are 
advantages  to  training  new  miners  over 
an  extended  period  of  time,  including 
better  retention  of  information  by 
miners,  and  flexibility  in  providing  the 
training.  We  are  sensitive  to  the 
economic  hardships  that  many  smaller 
operators  may  experience  due  to  their 
inabilify  to  hire  or  spare  employees  for 
training  purposes.  In  addition,  training 
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may  be  more  meaningful  after  a  worker 
accrues  some  work  experience  at  the 
mine. 

On  the  other  hand,  inexperienced  or 
untrained  miners  should  not  be 
permitted  to  work  for  long  periods 
without  being  fully  trained.  Therefore. 
we  are  proposing  in  paragraph  (d)  that 
you  nnist  provide  the  balance  of  the  24 
hours  of  new  miner  training  within  60 
days  after  the  new  miner  begins  work  at 
the  mine.  Under  the  proposal,  the  60 
days  would  be  calendar  days,  not 
working  days  as  recommended  by  the 
Coalition.  We  believe  that  a  deadline 
measured  in  working  days  would  be 
impractical,  particularly  given  the 
intermittent  and  seasonal  work 
schedules  of  many  operations.  It  would 
not  only  present  an  administrative 
burden  to  you,  both  for  paperwork  and 
for  class  scheduling,  but  would  also 
make  enforcement  extremely  difficult. 
However,  we  solicit  comment  on  the  60- 
day  deadline  for  the  completion  of  new 
miner  training  and  are  interested  in 
suggestions  for  alternate  approaches. 

Section  115(a)(2)  of  the  Act  requires 
new  miner  instruction  on  the  following 
topics: 

*  *  •  statutory  rights  of  miners  and  their 
representatives  under  the  Act,  use  of  the  self- 
rescue  and  respiratory  devices  where 
appropriate,  hazard  recognition,  emergency 
procedures,  electrical  hazards,  first  aid,  walk 
around  training,  and  the  health  and  safety 
aspects  of  the  task  to  which  the  miner  will 
be  assigned. 

A  number  of  commenters  and 
speakers  at  the  public  meetings 
addressed  the  subjects  that  should  be 
taught  to  new  miners,  without 
indicating  whether  the  courses  should 
be  taught  before  or  after  a  new  miner 
begins  work.  The  comments  varied 
greatly.  One  commenter  advocated  the 
elimination  of  required  training  subjects 
altogether  and  urged  the  use  of  task 
training  in  lieu  of  new  miner  training. 
Several  commenters  approved  of 
providing  training  on  the  eight  general 
subject  areas  listed  in  section  115(a)(2) 
of  the  Act  but  did  not  endorse 
describing  the  specific  contents  of 
courses  to  be  taught,  as  is  presently 
done  in  part  48.  Other  commenters 
favored  new  miner  training  subjects  as 
they  are  presented  in  part  48,  but 
believed  that  first  aid  training,  in 
particular,  needs  to  be  addressed  in  a 
different  forum,  citing  the  significant 
amoimt  of  instruction  needed  to 
adequately  cover  the  topic.  One 
commenter  questioned  the 
appropriateness  of  including  training  on 
self-rescue  devices  for  surface  miners. 
Several  commenters  recommended 
that  the  final  rule  list  as  required  topics 
the  more  general  subjects  found  in 


section  115,  rather  than  the  more 
detailed  approach  taken  in  existing  part 
48.  They  maintained  that  a  longer  list  of 
subjects  with  detailed  course  content 
would  limit  your  ability  to  provide 
meaningful  training  at  the  varied 
operations  at  mines  affected  by  the 
rider.  Others  suggested  that  criteria  or 
guidelines  be  provided  to  you  to  assist 
you  in  selecting  new  miner  training 
topics  and  in  determining  the  time  that 
should  be  devoted  to  specific  subjects. 
Suggested  criteria  included  the  size  of 
the  mine,  the  history  of  accidents, 
injuries,  and  fatalities  at  the  mine, 
national  trends  in  accidents  and 
fatalities,  and  the  experience  and 
knowledge  of  individual  miners. 

A  number  of  commenters  addressed 
the  subjects  that  should  be  taught  before 
a  new  miner  begins  assigned  work 
duties.  The  majority  of  commenters  and 
speakers  agreed  that  some  general 
orientation  as  well  as  site-  and  task- 
specific  training  must  take  place  before 
a  miner  begins  work  at  the  mine.  At  the 
same  time,  many  commenters 
maintained  that  you  need  flexibility  to 
taUor  the  training  to  the  specific  safety 
and  health  needs  of  your  miners  and  the 
unique  conditions  at  your  mines.  The 
Coalition's  draft  proposal  would  require 
eight  hours  of  instruction  in  the 
following  subjects  before  a  new  miner 
could  begin  work:  walkaround  training; 
hazard  recognition;  and  the  health  and 
safety  aspects  of  tasks  to  which  the  new 
miner  will  be  assigned.  Commenters 
most  fi-equently  mentioned  the  courses 
listed  above.  In  addition,  some 
commenters  recommended  that  training 
on  escapeway  and  emergency 
procedmes  be  included  in  pre-work 
training. 

In  response  to  these  conmients, 
proposed  paragraph  (b)  would  require 
that  you  train  new  miners  in  four  areas 
before  they  begin  work — 

(1)  An  introduction  to  the  work 
environment,  including  a  visit  and  tour  of  the 
mine,  or  portions  of  the  mine  that  are 
representative  of  the  entire  mine.  The 
method  of  mining  or  operation  utilized  must 
be  observed  and  explained; 

(2)  Instruction  on  the  recognition  and 

-  avoidance  of  hazards,  including  electrical 
hazards,  at  the  mine; 

(3)  A  review  of  the  escape  and  emergency 
evacuation  procedures  in  effect  at  the  mine 
and  instruction  on  the  forewarning  signals 
and  firefighting  procedures;  and 

(4)  Instruction  on  the  health  and  safety 
aspects  of  the  tasks  to  be  assigned,  including 
the  safe  work  procedures  of  such  tasks,  and 
the  mandatory  health  and  safety  standards 
pertinent  to  such  tasks. 

Instruction  of  new  miners  in  these 
four  areas  is  intended  to  ensure  that 
miners  are  sufficiently  familiar  with  the 
hazards  at  the  mine,  that  they  can  avoid 


exposing  themselves  and  others  to 
unnecessary  risks  and  can  perform  their 
job  assignments  safely,  and  that  they  are 
able  to  respond  to  mine  emergencies. 
We  are  requesting  comment  on  whether 
the  subject  areas  required  are 
appropriate,  especially  in  light  of  the 
fact  that  the  proposal  does  not  establish 
a  TniniTniim  ntunber  of  hours  for  pre- 
work  training. 

Paragraph  (c)  of  the  proposal  would 
allow  new  miners  to  practice  under  the 
close  supervision  of  a  competent  person 
to  satisfy  the  requirement  for  training  on 
the  health  and  safety  aspects  of  an 
assigned  task.  This  provision  is 
consistent  with  our  current  policy  imder 
part  48,  and  is  also  included  in  the 
Coalition's  draft  proposal.  Oui  existing 
policy  under  part  48  allows  a  miner  to 
perform  an  actual  task  assignment  at  the 
mine  site  as  long  as  there  is  continuous 
supervision  by  an  approved  instructor, 
and  training,  not  production,  is  the 
primary  goal.  "Close  supervision" 
would  mean  that  the  competent  person 
is  in  the  immediate  vicinity  of  the  miner 
and  is  focusing  his  or  her  complete 
attention  on  the  actions  of  the  miner 
being  trained.  A  miner  would  not  be 
considered  under  "close  supervision"  if 
the  competent  person  is  occupied  with 
any  other  task  or  is  not  in  close 
proximity  to  the  miner.  Although  the 
proposal  would  not  reqtiire  training 
instructors  to  be  approved  by  us,  we 
believe  that  practice  of  a  task  by  a  new 
miner  imder  the  close,  individualized, 
supervision  of  a  "competent  person,"  as 
that  term  is  defined  in  proposed  §  46.2, 
can  be  an  effective  training  method  and 
can  be  accomplished  safely.  We  gave 
consideration  to  allowing  practice  to  be 
supervised  by  an  experienced  miner 
rather  than  a  competent  person,  but 
have  determined  that  the  person 
supervising  new  miners  and  instructing 
them  on  the  health  and  safety  aspects  of 
their  jobs  must  be  qualified  in  the 
particular  subject  matter,  possessing  the 
skills  to  teach  that  subject  and  to 
evaluate  whether  the  recipient  of  the 
instruction  has  understood  it.  We  solicit 
comments  on  whether  it  is  reasonable  to 
allow  a  new  miner  to  practice  a  task 
under  the  supervision  of  a  "competent 
person"  to  satisfy  this  pre-work  training 
requirement. 

Similarly,  imder  paragraph  (a),  imtil 
the  full  24  hours  of  new  miner  training 
is  received,  a  new  miner  must  work 
imder  the  close  supervision  of  an 
experienced  miner.  This  is  modeled 
after  a  similar  provision  in  §  48.25(a), 
and  is  intended  to  ensure  that  the  health 
and  safety  of  a  new  untrained  miner  are 
protected  tmtil  new  miner  training  is 
completed.  We  are  interested  in 
comments  on  whether  this  provision  is 
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realistic,  woricable,  and  in  the  best 
interests  of  the  minw. 

Proposed  paragraph  (d)  lists  the 
remaining  subject  areas  that  miist  be 
covered  in  new  miner  training  within  60 
days  after  the  miner  begins  work,  and  is 
derived  from  section  115  of  the  Mine 
Act  and  recommendations  from 
commenters  and  the  Coalition's  draft 
proposal.  These  subjects  include — 

(1)  Instruction  on  the  statutory  rights  of 
miners  and  their  representatives  under  the 
Act; 

(2)  A  review  and  description  of  the  line  of 
authority  of  supervisors  and  miners' 
representatives  and  the  responsibilities  of 
such  supervisors  and  miners'  representatives; 

(3)  An  introduction  to  the  mine's  rules  and 
procedures  for  reporting  hazards; 

(4)  Instruction  and  demonstration  on  the 
use,  care,  and  maintenance  of  self-rescue  and 
respiratory  devices,  if  used  at  the  mine;  and 

(5)  A  review  of  first  aid  methods. 

The  proposed  rule  provides  some 
specification  of  the  content  of  the 
training  on  each  subject  area,  beyond 
what  is  included  in  the  Mine  Act.  This 
detail  is  provided  in  the  proposal  to 
assist  you  and  miners  in  developing 
training  plans.  We  are  interested  in 
conunents  on  whether  the  courses  being 
proposed  are  sufficient,  whether 
including  specification  of  the  content  of 
subject  areas  is  helpful,  or  whether  it 
decreases  your  flexibility  in  developing 
training  materials  that  best  meet  your 
needs. 

We  would  note  that  the  requirement 
for  first-aid  instruction  under  paragraph 
(d)  would  not  require  you  to  hire  an 
approved  first-aid  instructor  or  obtain 
fiirst-aid  teaching  equipment  to  train 
new  miners.  We  understand  that  some 
miners  and  designated  supervisors  will 
receive  first-aid  training  imder  the 
requirements  of  30  CFR  parts  56,  57,  75, 
and  11,  and  that  an  in-depth  first-aid 
course  for  new  miners  may  be 
impracticable  in  many  cases.  However, 
first-aid  instruction  should  include  a 
review  of  basic  first-aid  measures,  such 
as  contacting  emergency  medical 
persormel,  application  of  bandages,  or 
the  circumstances  where  injiued 
persons  should  not  be  moved. 

A  few  commenters  were  concerned 
that  miners  who  had  completed  new 
miner  training  but  did  not  have 
sufficient  work  experience  for  status  as 
an  experienced  miner  would  be 
required  to  repeat  new  miner  training. 
To  minimize  the  likelihood  that  miners 
would  have  to  repeat  new  miner 
training  unnecessarily,  proposed 
paragraphs  (e)  and  (f)  would  make 
certain  allowances  for  new  miners  who 
have  not  attained  experienced  miner 
status  for  training  purposes  but  who 
have  completed  new  miner  training 


under  part  46  or  part  48.  Under 
paragraph  (e),  miners  who  have 
completed  new  miner  training  within 
the  previous  36  months  but  who  do  not 
have  the  12  months  of  experience  for 
experienced  miner  status  would  not 
have  to  repeat  new  miner  training  if 
they  begin  work  at  a  new  mine.  This  is 
sindlar  to  a  recently  revised  provision  in 
§  48.25(d).  We  have  determined  that  it 
would  be  illogical  and  unnecessary  to 
require  these  miners  to  repeat  24  hours 
of  new  miner  training  each  time  they 
begin  work  at  a  new  mine  covered  by 
part  46,  imtil  they  have  accrued  the 
requisite  12  months  of  experience. 
However,  miners  would  be  required  to 
receive  pre-work  training  under 
paragraph  (b)  on  the  same  four  subjects 
that  are  required  for  both  new  miners 
and  newly-hired  experienced  miners,  to 
ensure  that  they  are  familiar  with  the 
mine's  operations  and  practices  before 
starting  work. 

We  also  recognize  that,  although  a 
miner  may  not  have  completed  new 
miner  training  under  part  46  or  §  48.25, 
he  or  she  may  have  completed  training 
in  particular  subject  areas  as  an 
underground  miner  under  §  48.5,  or  as 
a  surface  miner  under  §48.25.  In  some 
cases,  the  subject  areas  covered  may  be 
relevant  to  courses  required  for  new 
miners  under  part  46.  Paragraph  (f) 
would  allow  this  training  to  be  credited 
toward  new  miner  training.  For 
instance,  a  miner  may  have  received 
new  miner  instruction  at  an 
underground  mine  on  the  statutory 
rights  of  miners  and  their 
representatives;  the  use,  care,  and 
maintenance  of  self-rescuers  or 
respiratory  devices;  or  on  first  aid 
methods.  In  those  cases,  under  proposed 
paragraph  (f),  it  would  be  acceptable  to 
give  credit  for  relevant  training  courses 
already  taken  by  the  miner,  provided 
that  the  courses  were  completed  within 
the  previous  36-month  period. 

Although  the  proposal  would  allow 
credit  for  training  in  any  subject  area, 
we  request  comment  on  whether  credit 
for  training  given  at  other  mines  should 
be  limited  to  training  in  subject  areas 
listed  under  proposed  paragraph  (d), 
and  not  be  given  for  subject  areas  listed 
under  paragraph  (b),  which  have  a  very 
mine-specific  orientation.  For  example, 
it  may  be  inadvisable  to  allow  credit  for 
hazard  recognition  training  or  a  review 
of  the  escape  and  emergency  procedures 
given  at  another  mine,  because  this 
training  may  have  very  limited  value  or 
application  at  the  mine.  On  the  other 
hand,  a  miner  retiiming  to  the  same 
mine  could  be  given  credit  for  all 
training  completed  at  that  mine  within 
the  previous  36-month  period. 


We  encourage  comraenters  to  address 
whethw  the  final  rule  should  allow 
such  crediting  and  how  it  should  be 
handled.  Qxa  intention  in  paragraphs  (e) 
and  (f)  of  §46.5  is  to— 

(1)  Be  practical; 

(2)  Reduce  the  compliance  burden  and 
expense  of  redundant  training  for  you;  and 

(3)  Still  ensure  that  miners  receive  effective 
training. 

Section  46.6    Newly-Hired  Experienced 
Miner  Training 

This  section  of  the  proposed  rule 
would  address  training  requirements  for 
newly-hired  "experienced  miners,"  as 
that  term  is  defined  in  §  46.2.  This 
section  lists  the  subject  areas  that  must 
be  addressed  in  training  newly-hired 
experienced  miners,  before  they  begin 
work  at  the  mine,  and  requires  that  the 
miners  receive  annual  refresher  training 
within  a  90-day  period  after  they  begin 
work.  This  section  also  includes 
separate  training  requirements  for 
experienced  miners  who  are  retiuning 
to  the  same  mine  after  an  absence  of  12 
months  or  less,  and  for  experienced 
miners  whq  are  employees  of 
independent  contractors  and  who  are  on 
mine  property  for  short  durations. 

Section  115  of  the  Mine  Act  does  not 
expressly  direct  the  Secretary  to 
promulgate  training  requirements  for 
newly-bdred  experienced  miners. 
However,  experienced  miners  should  be 
thoroughly  familiar  with  the  particular 
environment  and  hazards  present  at 
their  mine  before  they  start  work.  The 
regulations  in  part  48  provide  separate 
training  requirements  for  newly-hired 
experienced  miners. 

The  draft  proposal  of  the  Coalition 
would  require  newly-hired  experienced 
miners  to  receive  only  site-specific 
hazard  recognition  training  before  being 
assigned  work  duties,  and  annual 
refresher  training  within  90  days  of 
employment.  The  Coalition  draft 
provides  that  if  a  miner  had  received 
refi^sher  training  "commensurate  with 
the  hazards  of  the  new  job  from  a 
previous  employer  within  the  last  year," 
the  miner  would  be  required  to  receive 
hazard  recognition  training. 

Only  a  few  commenters  addressed 
newly-hired  experienced  miner  training. 
One  commenter  stated  that  experienced 
miners  need  the  same  level  of  training 
as  new  miners  so  that  poor  safety  habits 
can  be  corrected.  One  commenter 
maintained  that  before  work  begins,  a 
newly-hired  experienced  miner  should 
receive  a  safety  orientation  that 
addresses  both  task-  and  site-specific 
subjects.  Another  conmienter 
maintained  that  appropriate  task 
training  should  be  provided  before  the 
newly-hired  experienced  miner  begins 
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work,  and  supported  the  requirement 
that  refresher  training  be  given  to 
newly-hired  experienced  miners  within 
30  days  of  employment  if  they  are  not 
current  with  their  refresher  training. 
Several  commenters  addressed 
situations  where  an  experienced  miner 
returns  to  mining  after  an  absence.  One 
commenter  stated  that  such  a  miner 
must  be  made  aware  of  improvements  in 
the  trade  since  the  miner's  absence. 
Another  commenter,  referring  to 
training  requirements  for  newly-hired 
experienced  miners  in  part  48  and  to  an 
earlier  draft  proposal  from  the  Coalition, 
questioned  the  appropriateness  of 
requiring  only  ei^t  hours  of  training  for 
a  person  returning  to  mining  work  after 
an  absence  of  five  years  or  more. 

Paragraph  (a)  would  require  you  to 
train  newly-hired  experienced  miners  in 
four  subject  areas  before  they  begin 
work.  These  required  subjects  would 
include — 

(1)  An  introduction  to  the  work 
environment,  including  a  visit  and  tour  of  the 
mine,  or  portions  of  the  mine  that  are 
representative  of  the  entire  mine.  The 
method  of  raining  or  operation  utilized  must 
be  observed  and  explained; 

(2)  The  recognition  and  avoidance  of 
hazards,  including  electrical  hazards,  at  the 
mine; 

(3)  The  escape  and  emergency  evacuation 
plans  in  effect  at  the  mine  and  instruction  on 
the  firewaming  signals  and  firefighting 
procedures;  and 

(4)  The  health  and  safety  aspects  of  the 
tasks  to  be  assigned,  including  the  safe  work 
procedures  of  such  tasks,  and  the  mandatory 
health  and  safety  standards  pertinent  to  such 
tasks. 

The  requirements  of  proposed 
paragraph  (a)  are  identical  to  the 
requirements  proposed  in  §  46.5(b)  for 
training  for  new  miners  before  they 
begin  work  and  would  include  both 
task-  and  site-specific  instruction.  For 
the  same  reasons  discussed  in  the 
preamble  for  §  46.5,  the  proposal 
specifies  subjects  and  course  materials 
that  are  intended  to  ensure  that  a  newly- 
hired  miner  is  familiar  with  the  mine 
environment,  operations,  equipment, 
potential  hazards,  and  emergency 
procediires.  These  reqxiirements  are  also 
intended  to  ensure  that  newly-hired 
miners  have  sufficient  instruction  to 
perform  work  assignments  safely.  We 
are  interested  in  whether  the  subject 
areas  that  would  be  required  to  be 
addressed  for  newly-hired  experienced 
miners  before  they  begin  work  are 
appropriate  or  whether  different  subject 
areas  would  be  more  relevant  for 
experienced  miners.  Commenters 
should  note  that  proposed  $  46.6  would 
not  specifically  provide,  as  do  the 
requirements  for  new  miner  training, 
that  a  newly-hired  experienced  miner 


could  perform  actual  task  assignments 
as  "practice"  to  fulfill  the  requirement 
for  training  on  the  health  and  safety 
aspects  of  an  assigned  task.  However, 
we  are  interested  in  whether  this  issue 
should  be  addressed  in  the  final  rule. 
Paragraph  (b)  directs  you  to  provide 
annual  refresher  training  to  newly-hired 
experienced  miners  within  90  days  after 
their  employment.  The  proposal 
specifies  that,  at  a  minimum,  the 
refresher  training  must  include — 

(1)  Instruction  on  the  statutory  rights  of 
miners  and  their  representatives  under  the 
Act; 

(2)  A  review  and  description  of  the  line  of 
authority  of  supervisors  and  miners' 
representatives  and  the  responsibilities  of 
such  supervisors  and  miners'  representatives; 

(3)  An  introduction  to  yoiu-  rules  and 
procedures  for  reporting  hazards;  and 

(4)  Instruction  and  demonstration  on 
the  use,  care,  and  maintenance  of  self- 
rescue  and  respiratory  devices,  if  used 
at  the  mine. 

The  requirements  of  this  paragraph  are 
identical  to  those  proposed  for  new 
miners  under  §  46.5(d),  except  that  a 
review  of  first  aid  methods  would  not  be 
required  for  experienced  miners.  The 
proposal  would  not  require  first  aid 
instruction  for  newly-hired  experienced 
miners  because  it  would  be  covered  in 
new  miner  training  and  may  be 
reviewed  during  ajonual  refresher 
training.  This  would  not  prevent  you 
from  including  first  aid  training  for 
newly-hired  experienced  miners  if  you 
choose.  Again,  we  request  comments  on 
the  suitability  of  the  listed  subjects  and 
whether  the  detailed  description  of  the 
subject  areas  would  limit  your 
flexibility  in  tailoring  course  materials 
to  meet  the  needs  of  newly-hired 
experienced  miners.  We  are  also 
interested  in  whether  the  90-day 
deadline  to  provide  annual  refresher 
training  on  ihe  required  subjects  is 
reasonable.  We  request  that  comjnenters 
explain  the  reasoning  behind  their 
recommendaticms. 

The  proposal  would  not  require  a 
minimum  number  of  hours  for  newly- 
hired  experienced  miner  training,  in 
recognition  of  the  wide  range  of 
experience  and  skill  among  experienced 
miners.  The  approach  taken  in  the 
pn^osal  is  intended  to  allow  you  to 
determine  the  amount  of  training  that  is 
appropriate  for  each  newly-hired 
experienced  miner,  based  on  your 
assessment  of  the  mine's  needs.  The 
proposal  would  require  all  newly-hired 
experienced  miners  to  receive  at  least 
some  training  in  all  of  the  required 
subject  areas.  However,  a  miner 
transferring  from  one  mine  to  another 
where  the  operations  and  eqmpmoit  in 
use  are  very  similar  may  not  need  as 


much  training  in  some  areas  as  another 
experienced  miner  whose  previous 
experience  has  been  less  relevant.  We 
are  interested  in  whether  commenters 
advocate  setting  a  miniTnnm  number  of 
hours  for  newly-hired  experienced 
miner  training,  or  support  training  of  a 
specified  duration  based  on  discrete 
criteria  such  as  mine  size,  mining 
methods,  type  of  operations  or 
equipment,  etc. 

Paragraph  (c)  of  proposed  §  46.6 
would  address  training  for  a  newly- 
hired  experienced  miner  returning  to 
the  same  mine  after  an  absence  of  12 
months  or  less.  This  provision  has  been 
adopted  from  recently  revised 
provisions  in  §  48.26.  Under  this 
paragraph,  you  would  not  be  required  to 
provide  such  a  miner  with  the  training 
required  by  paragraphs  (a)  and  fb); 
instead,  you  would  simply  be  required 
to  inform  the  miner,  before  the  miner 
begins  work,  of  changes  at  the  mine  that 
occurred  during  the  miner's  absence 
that  cotild  endanger  his  or  her  safety  or 
health.  You  would  also  be  required  to 
provide  the  miner  with  any  annual 
refresher  training  that  the  miner  may 
have  missed  during  his  or  her  absence, 
within  90  days  after  the  miner  starts 
work. 

Under  paragraph  (d).  employees  of 
independent  contractors  who  are 
"miners"  under  the  proposed  definition 
and  who  work  at  the  mine  on  a  short- 
term  basis  would  be  required  to  receive 
either  newly-hired  experienced  miner 
training  under  paragraphs  (a)  or  (b)  or 
site-specific  hazard  training  imder 
§  46.11.  This  is  based  on  a  similar 
provision  in  the  definition  of  "minCT"  in 
existing  §  48.22(aHl)-  The  language  of 
the  proposed  rule  itself  reflects  our 
assumption  that  this  provision  would  be 
applicable  primarily  to  drillers  and 
blasters  who,  because  of  the  nature  of 
their  woric,  are  at  a  mine  for  a  short 
period  of  time  before  moving  on  to 
another  job  at  another  mine.  We  do  not 
believe  diat  it  makes  practical  sense  to 
reqiiire  miuCTS  who  regularly  move  from 
one  mine  to  another  to  be  treated  the 
same  as  newly-hired  miners  who  remain 
at  one  mine  site.  Therefore,  the  proposal 
would  not  require  them  to  receive 
newly-hired  experienced  miner  training 
whenevOT  they  b^;in  work  at  a  new 
mine.  However,  we  are  interested  in 
comments  on  whether  these  are 
appropriate  exceptions  from  the  newly- 
hired  experienced  miner  training 
requirements. 

Section  46.7    New  Task  Training 

Section  115(aK4}  of  the  Mine  Act 
provides  that: 

*  *  *  any  miner  who  is  reassigned  to  a 
new  task  in  which  he  has  had  no  previous 
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work  experience  shall  receive  training  in 
accordance  with  a  training  plan  approved  by 
the  Secretary  *  *  *  in  the  safety  and  health 
aspects  specific  to  that  task  prior  to 
performing  that  task. 

This  section  of  the  proposed  rule 
would  implement  this  statutory 
provision  by  requiring  you  to  provide 
miners  with  training  for  new  tasks  and 
for  regularly  assigned  tasks  that  have 
changed,  before  the  miners  perform  the 
tasks. 

Commenters  strongly  supported  a 
requirement  for  task  training,  stating 
that  employees  need  to  be  aware  of  the 
hazards  and  the  risks  associated  with 
the  jobs  or  tasks  that  they  are  asked  to 
perform  and  be  familiar  with  the 
systems,  tools,  equipment,  and 
procedures  required  to  control  these 
hazards.  The  proposed  task  training 
requirements  are  intended  to  reduce  the 
likelihood  of  accidents  resulting  from 
lack  of  knowledge  about  the  elements 
and  the  hazards  of  the  task.  This 
training  should  ensure  that  miners 
receive  necessary  information  before 
performing  the  tasks  that  they  are 
assigned,  so  that  they  can  avoid 
endangering  themselves  or  other  miners 
at  the  mine  site. 

Some  commeiiters  recommended  that 
new  task  training  requirements  be 
patterned  after  the  requirements  for  task 
training  in  part  48.  Under  part  48,  for 
example,  a  program  for  new  task 
training  must  include  instruction,  in  an 
on-the-job  environment,  in  the  health 
and  safety  aspects  and  safe  operating 
procedures  of  the  task:  supervised 
practice  during  nonproduction  times  is 
also  required. 

Paragraph  (a)  of  proposed  §46.7 
provides  that,  before  a  miner  performs 
a  task  for  which  he  or  she  has  no 
previous  experience,  you  must  train  the 
miner  in  the  safety  and  health  aspects 
and  safe  work  procedures  specific  to 
that  task.  Additionally,  if  changes  have 
occtirred  in  a  miner's  regularly  assigned 
task,  you  must  provide  the  miner  with 
training  that  addresses  the  chanjges. 

Unlike  part  48,  the  proposal  does  not 
include  detailed  requirements  for  task 
training.  This  is  intended  to  allow  you 
to  design  task  training  programs  that  are 
suitable  for  your  workforce  and  your 
operation.  We  expect  that  effective  new 
task  training  will  include,  at  a    * 
minimum,  instruction  in  the  elements  of 
the  task,  including  hands-on  training, 
and  an  explanation  of  the  potential 
health  or  safety  hazards  associated  with 
the  task  and  ways  of  tninimizing  or 
avoiding  exposure  to  these  hazards. 
However,  we  are  interested  in 
comments  on  whether  the  final  rule 
should  include  more  detail  and 
guidance  for  you  on  the  elements  of  an 


effective  new  task  training  program,  and 
what  areas  should  be  addressed.  We 
also  solicit  comments  on  whether  new 
task  training  requirements  under  the 
final  rule  should  be  modeled  after  the 
requirements  in  part  48,  as 
recommended  by  some  commenters. 

Several  commenters  stated  that  very 
effective  and  safe  training  in  a  new  task 
can  include  the  miner  practicing  the 
task  while  imder  the  close  supervision 
of  a  competent  person,  who  instructs 
the  individual  in  how  to  perform  the 
task  in  a  safe  manner.  We  believe  that 
supervised  practice  can  allow  the  miner 
to  gain  experience  at  the  new  task  and 
to  learn  how  to  avoid  the  hazards 
presented  by  the  performance  of  the 
task.  Consistent  with  this  determination, 
paragraph  (b)  specifically  provides  that 
practice  under  the  close  supervision  of 
a  competent  person  may  be  used  to 
satisfy  new  task  training  requirements. 
"Close  supervision,"  as  discussed  in  the 
preamble  for  new  miner  training  under 
proposed  §  46.5,  would  mean  that  the 
competent  person  is  in  the  immediate 
vicinity  of  the  miner  and  is  focusing  his 
or  her  complete  attention  on  the  actions 
of  the  miner  being  trained.  A  miner 
would  not  be  considered  under  "close 
supervision"  if  the  competent  person  is 
occupied  with  any  other  task  or  is  not 
in  close  proximity  to  the  miner. 

We  intend  that  task  training  would 
not  be  required  for  miners  who  have 
performed  the  task  before  and  who  are 
able  to  safely  perform  the  task. 
However,  you  must  first  determine  that 
task  training  is  not  necessary,  typically 
by  having  the  miner  demonstrate  that  he 
or  she  is  able  to  perform  the  task  safely. 

Several  commenters  recommended 
that  the  rule  allow  task  training  to  be 
credited  toward  new  miner  training 
requirements.  We  recognize  that  new 
task  training  will  be  a  fundamental  and 
essential  part  of  the  training  for  most 
new  miners,  who  must  be  trained  in  the 
health  and  safety  aspects  of  the  tasks 
they  will  be  assigned.  Allowing  task 
training  to  be  used  to  satisfy  new  miner 
training  requirements  would  be 
consistent  with  this  requirement 
Paragraph  (c)  would  therefore 
specifically  provide  that  new  task 
training  may  be  used  to  satisfy  new 
miner  training  requirements,  as 
appropriate.  Additionally,  although 
speakers  at  the  public  meetings  did  not 
specifically  raise  the  issue,  we  are 
interested  in  whether  conmienters 
support  allowing  new  task  training  to 
satisfy  some  portion  of  annual  refresher 
training  requirements. 


Section  46.8    Annual  Refresher 
Training 

Section  115(aK3)  of  the  Act  requires 
all  miners  to  receive  at  least  eight  hours 
of  refresher  training  no  less  frequently 
than  once  every  12  months,  but  does  not 
require  that  specific  subjects  be  covered 
as  part  of  this  training.  In  the  Federal 
Register  notice  announcing  the  public 
meetings,  we  requested  comment  on 
whether  specific  subject  areas  should  be 
covered  during  annual  refresher 
training,  and  if  so,  what  subjects  should 
be  included. 

Commenters  strongly  supported  the 
concept  of  annual  refresher  training. 
However,  most  commenters  believed 
that  the  subjects  covered  in  refresher 
training  should  not  be  fixed,  but  instead 
should  be  tailored  to  the  safety  needs  of 
the  miners  at  the  particular  operation. 
Many  commenters  indicated  that 
training  topics  should  vary  from  year  to 
year. 

Several  commenters  stated  that 
although  general  guidelines  addressing 
possible  training  topics  was  a  good  idea, 
the  final  rule  should  allow  flexibility  in 
choosing  topics.  One  commenter  stated 
that  refresher  training  should  cover 
subject  areas  relevant  to  the  biggest 
safety  problems  at  the  Bfiine  over  the 
preceding  year.  Another  commenter 
indicated  Uiat  his  operation  took  that 
approach  and  analyzed  accidents  that 
occurred  at  the  mine  over  the  past  year, 
basing  its  training  program  on  that 
analysis.  One  commenter  stated  that  the 
idea  that  annual  refresher  training  is  just 
boring,  routine,  and  repetitious  of  the 
same  topics  every  year  is  dangerous, 
and  that  lifesaving  critical  skills  that  are 
non-  routine  need  to  be  rehashed 
because  people  forget. 

We  are  persuaded  by  commenters' 
recommendations  that  you  have 
flexibihty  in  selecting  topics  for 
refresher  training  and  have  made  a 
preliminary  determination  that  refresher 
training  that  addresses  topics  relevant  to 
the  mine's  methods  of  operation, 
equipment,  accident  and  illness  history, 
etc.,  can  be  extremely  effective.  The 
proposal  reflects  this  determination. 

Paragraphs  (a)  and  (b)  of  proposed 
§  46.8  provide  that  you  must  provide 
each  miner  with  no  less  than  eight 
hoius  of  refresher  training  once  every  12 
months.  The  refresher  training  must 
include,  at  a  minimum,  instruction  on 
changes  at  the  mine  that  could 
adversely  affect  the  miner's  health  or 
safety.  We  expect  that  these  changes 
would  include  such  things  as  a 
modification  in  mine  traffic  patterns, 
new  or  retrofitted  equipment,  a  new 
blasting  schedule,  etc. 
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Paragraph  (b)  also  includes  a  list  of 
topics  that  may  be  covered  as  part  of  the 
refresher  training,  but  none  of  these 
topics  would  be  mandatory.  The  list  of 
topics  has  been  taken  from  part  48,  and 
includes,  among  others,  transportation 
controls  and  communication  systems; 
ground  control;  water  hazards,  pits,  and 
spoil  banks;  illumination  and  night 
work;  and  explosives.  We  expect  that 
you  will  carefully  select  the  areas  that 
"will  be  covered  in  the  refresher  training 
at  your  mine,  to  ensure  that  your  miners 
will  receive  practical  and  useful 
instruction  designed  to  effectively 
address  the  safety  and  health  conditions 
at  your  mine.  However,  we  are 
interested  in  comments  on  whether  the 
final  rule  should  include  more  detailed 
requirements  or  guidance  for  refresher 
training  programs.  We  are  specifically 
interested  in  whether  the  final  rule 
should  require  instruction  on  particular 
topics,  similar  to  part  48,  and  if  so, 
which  subjects  should  be  included. 

Some  commenters  recommended  that 
the  12-month  interval  for  training 
should  be  calculated  based  on  the 
months  that  a  miner  actually  works  as 
a  miner  rather  than  on  12  calendar 
months.  These  commenters  reasoned 
that  many  miners  only  work  at  the  mine 
site  two  or  three  months  out  of  the  year, 
and  that  these  miners  should  not  have 
to  receive  the  same  amount  of  training 
as  miners  who  are  continuously 
employed  at  a  mine.  The  proposal  does 
not  adopt  this  suggestion.  The  rationale 
for  a  refresher  training  requirement  is 
that  the  passage  of  time  results  in  the 
loss  of  important  information.  Congress 
determined  that  miners  should  be 
retrained  at  a  specified  interval — no  less 
frequently  than  every  12  months'and 
there  is  nothing  in  the  Act's  legislative 
history  that  suggests  that  Congress 
intended  that  refresher  training  be  given 
every  12  working  months  rather  than 
calendar  months.  In  extreme  cases,  this 
interpretation  might  mean  that  some 
miners  would  receive  refresher  training 
every  two  or  three  years,  rather  than 
once  every  year  as  provided  in  the  Act. 

Section  46.9    Records  of  Training 

This  section  of  the  proposal  includes 
requirements  for  you  to  record  and 
certify  that  miners  have  received  health 
and  safety  training  under  this  part. 

Section  115(c)  of  the  Mine  Act 
provides  that,  upon  completion  of  each 
training  program,  each  operator  shall 
certify,  on  a  form  approved  by  the 
Secretary,  that  the  miner  has  received 
the  specified  training  in  each  subject 
area  of  the  approved  health  and  safety 
training  plan.  The  Mine  Act  also 
provides  that  a  certificate  for  each  miner 
shall  be  maintained  by  the  operator  and 


shall  be  available  for  inspection  at  the 
mine  site;  and  that  a  miner  is  entitled 
to  a  copy  of  his  or  her  training 
certificate  when  he  or  she  leaves  the 
operator's  employ.  Finally,  the  Mine  Act 
requires  that  each  training  certificate 
indicate  on  its  face  in  bold  letters  that 
false  certification  by  an  operator  is 
punishable  under  section  110(a)  and  (f) 
of  the  Act. 

Recordkeeping  was  one  of  the  issues 
identified  by  us  in  the  Federal  Register 
notice  annoimcing  the  public  meetings. 
We  specifically  asked  for  comments  on 
whether  records  of  training  should  be 
kept  at  the  mine  site,  or  whether  you 
should  be  allowed  to  keep  these  records 
at  other  locations. 

A  number  of  speakers  at  the  public 
meetings  addressed  the  issue  of 
recordkeeping.  Several  speakers  at  the 
public  meetings  supported  flexibility  in 
all  aspects  of  record  maintenance, 
statinig  that  you  should  be  able  to  choose 
the  record  storage  option  that  best  suits 
your  operation.  One  commenter  stated 
that  paperwork  should  be  kept  at  a 
minimum,  because  if  supervisors  must 
spend  too  much  time  on  paperwork, 
they  will  not  have  enough  time  to 
address  mine  hazards  or  ensure  that 
miners  are  working  safely.  A  nimiber  of 
commenters  stated  that  you  should  have 
the  option  of  keeping  records  at  a 
location  other  than  the  mine  site.  These 
commenters  believed  that  this  would 
allow  you  to  keep  records  in  computer 
format  or  at  a  central  location,  and 
pointed  out  that  the  prevalence  of 
electronic  mail,  computer  networks,  and 
fax  machines  would  permit  those  of  you 
with  records  maintained  away  from  the 
mine  site  to  provide  copies  of  any 
record  essentially  instantaneously,  such 
as  to  an  MSHA  inspector  during  a 
regular  inspection. 

One  commenter  stated  that 
centralized  record  management  was 
likely  to  be  more  reliable  and  more  cost- 
effective  for  many  of  you  than  a  less 
automated  system.  Other  commenters 
stated  that  at  many  mine  sites  the  only 
place  where  records  could  be  kept 
would  be  in  a  pickup  truck,  because 
there  was  nothing  that  resembled  a  mine 
office  on  the  sites.  Another  commenter 
indicated  that  many  of  you  have 
multiple  mine  sites,  and  that  often  the 
smaller  sites  are  not  well-suited  for 
record  meiintenance,  particularly  if  the 
records  are  computerized.  Several 
commenters,  however,  believed  that 
training  certificates  belonged  at  the 
mine  site,  and  that  such  a  requirement 
would  not  be  particularly  burdensome. 
The  draft  submitted  by  the  Coalition 
would  require  that  you  certify  that 
required  training  has  been  provided, 
provide  certificates  of  training  to 


miners,  and  maintain  a  copy  of  the 
training  records  during  employment  and 
for  a  period  of  12  months  following 
termination  of  employment.  The 
Coalition  draft  also  would  provide  that 
a  miner  who  leaves  your  employ  would 
be  entitled,  upon  request,  to  a  copy  of 
his  or  her  he^th  and  safety  certificates. 

Proposed  paragraph  (a)  would  provide 
that,  upon  a  miner's  completion  of  each 
training  program,  you  must  record  and 
certify  that  the  miner  has  received  the 
training.  Consistent  with  the  Mine  Act 
requirement  that  certifications  be  kept 
on  a  form  approved  by  the  Secretary  of 
Labor,  the  proposal  would  allow 
training  certifications  to  be  kept  on 
MSHA  Form  5000-23,  which  is  the 
approved  form  used  by  operators  under 
part  48  regulations  to  certify  that 
training  has  been  completed.  However, 
this  paragraph  also  would  provide  that 
you  may  use  any  other  form  that 
contains  the  minimum  information 
listed  in  paragraph  (b)  in  this  section, 
and  adopts  the  Mine  Act  provision  that 
false  certification  by  an  operator  that 
training  was  given  is  punishable  under 
section  110(a)  and  (f)  of  the  Act. 

The  requirements  of  this  paragraph 
are  intended  to  allow  those  of  you  who 
may  already  be  using  MSHA  Form 
5000-23  for  training  certifications  to 
continue  to  use  this  form  under  the  new 
rule.  However,  in  response  to 
commenters  requesting  flexibility  in 
complying  with  recordkeeping 
requirements,  the  proposal  would  allow 
the  use  of  other  forms  that  contain  the 
minimum  information  specified  in 
proposed  paragraph  (b).  Under  this 
paragraph  a  form  would  be  considered 
approved  by  us  if  it  contains  the 
information  listed  in  paragraphs  (b)(1) 
through  (b)(5).  Information  required 
would  include — 

(1)  The  printed  full  name  of  the  person 
who  received  the  training; 

(2)  The  type  of  training  that  was  received, 
the  duration  of  the  training,  the  date  the 
training  was  received,  and  the  name  of  the 
person  who  provided  the  training;  and 

(3)  The  mine  name,  MSHA  mine 
identification  number,  and  the  location 
where  the  training  was  given. 

We  took  this  approach  in  response  to 
comments  that  supported  the 
elimination  of  some  of  the 
recordkeeping  requirements  under  part 
48.  This  approach  is  similar  to  the 
approach  taken  for  approved  training 
plans  in  proposed  §  46.3 — formal 
approval  of  your  recordkeeping  format 
would  not  be  required  so  long  as  the 
record  includes  the  minimum 
information  listed  in  the  proposal.  This 
is  intended  to  provide  you  with  the 
flexibility  to  tailor  your  method  of 
recordkeeping  to  the  particular 
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operation.  We  expect  that  in  many  cases 
the  recordkeeping  system  will  be 
computer-based;  others  may  choose  to 
keep  certifications  on  MSHA  Form 
5000-23.  Still  others  whose  records  are 
not  computerized  may  choose  to  use 
another  paper-based  form. 

It  should  be  noted  that  the 
information  required  imder  the  proposal 
is  less  inclusive  than  the  information 
called  for  on  MSHA  Form  5000-23.  We 
believe  that  the  information  listed  in  the 
proposal  would  be  sufficient  to  allow  us 
to  determine  compliance  with  the 
training  requirements.  The  information 
shoiild  also  enable  miners  and  their 
representatives  to  determine  that 
necessary  training  has  been  provided  for 
every  miner,  without  placing  an 
unnecessary  recordkeeping  burden  on 
you.  However,  we  specifically  invite 
comment  on  whether  information  is 
needed  beyond  what  is  included  in 
paragraph  (b)  to  determine  compliance 
with  training  requirements,  and  why 
that  additional  information  is  necessary. 
Similarly,  we  are  also  interested  in 
whether  any  items  of  information  listed 
in  paragraphs  (b)(1)  through  (b)(5)  are 
imnecessary,  and  why.  We  also  invite 
comments  on  whether  the  final  rule 
should  require  the  exclusive  use  of 
MSHA  Form  5000-23  for  training 
certifications  or  of  a  similar  form  that 
has  been  formally  approved  by  us,  and 
why  commenters  believe  such  an 
approach  is  advisable  or  necessary. 

Paragraph  (b)(4)  incorporates  the 
requirement  in  section  115(c)  of  the 
Mine  Act  that  each  health  and  safety 
training  certificate  indicate  on  its  face 
that  false  certification  that  training  was 
conducted  is  punishable  under  §  110(a) 
and  (f)  of  the  Mine  Act.  Section  110(a) 
of  the  Act  provides  that  an  operator  who 
violates  a  mandatory  standard  or  any 
other  provision  of  the  Act  shall  be 
assessed  a  civil  penalty  of  up  to 
$50,000.  Section  110(f)  of  the  Act 
provides  that  a  person  who  makes  a 
false  statement,  representation,  or 
certification  in  records  or  other 
dociunents  filed  or  maintained  under 
the  Act  may  be  subject  to  criminal 
prosecution  and  fined  up  to  $10,000  and 
imprisoned  for  up  to  5  years.  Paragraph 
(b)(4)  has  been  included  in  the  proposal 
to  ensure  that  everyone  who  will  be 
affected  by  the  final  rule  or  who  will  be 
responsible  for  compliance  is  aware  of 
the  dvil  and  criminal  penalties  under 
the  Mine  Act  for  false  training 
certification. 

Finally,  paragraph  (b)(5)  requires  that 
the  training  certificate  also  include  a 
statement  signed  by  the  person 
responsible  for  tredning  Uiat  "I  certify 
that  the  above  training  has  been 
completed."  The  proposal  woxxld 


require  the  statement  to  be  signed  by  the 
person  who  is  identified  in  the  training 
plan,  under  proposed  §  46.3(b)(2),  as 
responsible  for  health  and  safety 
training  at  the  mine.  The  proposal 
would  not  require  miners  who  have 
received  training  to  initial  or  sign  the 
form;  the  proposal  would  also  not 
require  the  signature  of  the  person  who 
actually  conducts  the  training,  imless 
that  person  is  designated  in  the  plan  as 
responsible  for  health  and  safety 
training  at  the  mine. 

This  approach  is  taken  in  response  to 
a  number  of  commenters  who  supported 
reduced  recordkeeping  requirements. 
The  proposal  reflects  our  preliminary 
determination  that  a  miner's  initials  or 
signature  do  not  enhance  the  likelihood 
that  training  requirements  will  be 
fulfilled.  However,  we  request 
comments  on  whether  miners  should  be 
required  to  sign  their  training 
certificates.  We  also  request  comment 
on  whether  other  persons  besides  the 
person  responsible  for  training  at  the 
mine  shoiild  be  allowed  to  sign  the 
certificates. 

Paragraph  (c)  adopts  the  requirement 
of  section  115(c)  of  the  Mine  Act  that 
operators  give  miners  copies  of  their 
training  certificates  at  the  completion  of 
each  training  program.  We  intend  that 
miners  receive  copies  of  their 
certifications  after  they  have  completed 
the  required  24  hours  of  new  miner 
training,  eight  hours  of  annual  refresher 
training,  newly-hired  experienced  miner 
training,  or  new  task  training.  This 
would  not  prevent  you  frtim  providing 
certificates  to  miners  as  partial 
installments  of  required  training  are 
completed,  particularly  when  training  is 
spread  out  over  some  period  of  time.  We 
are  interested  in  whether  the 
requirements  of  this  paragraph  will 
ensiu^  that  miners  will  receive  training 
certificates  in  a  timely  manner. 

Under  paragraph  (c),  you  would  also 
be  required  to  give  a  miner  a  copy  of  his 
or  her  training  certificates  when  the 
miner  leaves  your  employ,  upon  the 
miner's  request.  This  adopts  the 
provision  in  section  115(c)  of  the  Mine 
Act  that  miners  are  "entitled"  to  a  copy 
of  their  certificates  when  they  terminate 
their  employment  with  an  operator.  The 
proposal  interprets  the  statutory 
language  to  mean  that  a  miner  must  be 
provided  a  copy  if  he  or  she  requests  it, 
but  that  you  do  not  have  to  provide 
copies  to  miners  who  do  not  make  such 
a  request. 

We  anticipate  that  miners  who  are 
leaving  for  another  job  in  the  mining 
industry  or  who  intend  to  retiuu  to  the 
mining  industry  at  some  point  in  the 
future  will  request  copies  of  their 
training  records.  This  will  enable 


miners  to  dociunent  their  training  status 
imder  our  regulations  at  other  mining 
operations.  However,  we  also  anticipate 
that  some  miners  will  terminate  their 
employment  because  they  are  retiring  or 
with  no  expectation  of  returning  to 
mining.  Because  of  this,  the  proposal 
would  not  reqiiire  that  you  provide 
these  records  to  the  miner 
automatically.  We  do  not  believe  that 
this  provision  is  unduly  burdensome  for 
the  miner.  However,  we  invite  comment 
on  whether  you  should  be  required  to 
provide  such  records  automatically 
upon  the  miner's  termination  of 
employment,  or  whether  you  should  be 
required  to  ofiiar  such  records  to  the 
miner. 

Paragraph  (d)  provides  that  you  must 
make  available  at  the  mine  site  a  copy 
of  each  miner's  training  certificate  for 
inspection  by  us  and  for  examination  by 
miners  and  their  representatives.  This 
paragraph  also  states  that  if  training 
certificates  are  not  maintained  at  the 
mine  site,  you  must  have  the  capability 
to  provide  the  certificates  upon  request 
by  us,  miners,  or  their  representatives, 
liiis  is  the  same  approach  taken  for 
training  plans  under  proposed  §46.3.  As 
explained  in  the  preamble  discussion 
for  that  section,  no  time  is  specified 
within  which  a  copy  of  the  records  must 
be  produced  after  a  request  is  made  by 
us  or  by  miners.  If  you  elect  to  keep 
training  certificates  away  from  the  mine 
site,  you  must  be  able  to  produce  copies 
of  the  training  certificates  within  a 
reasonable  period  of  time.  In  most  cases, 
we  would  expect  that  the  records  could 
be  produced  in  a  relatively  short  period 
of  time,  particularly  if  they  are  to  be 
faxed  or  e-mailed  to  the  mine  site.  In 
those  cases  where  a  mine  may  not  have 
a  formal  office,  a  longer  period  of  time 
to  produce  the  records  may  be  allowed 
depending  upon  the  individual 
circumstances. 

Comments  are  invited  on  whether  the 
final  rule  should  require  that  you 
maintain  training  certificates  at  the 
mine  site.  We  also  invite  comment  on 
the  suggestion  that  the  most  recent 
training  certificates  be  required  to  be 
kept  at  the  mine  site,  allowing  you  to 
maintain  other  certificates  at  another 
location.  We  are  also  interested  in 
whether  commenters  believe  that  the 
final  rule  should  establish  a  deadline  for 
you  to  produce  records  that  are 
maintained  away  from  the  mine  site,  or 
whether  the  language  in  the  proposal  is 
adequate.  One  possible  alternative 
would  be  require  the  records  to  be 
produced  within  a  reasonable  period  of 
time,  but  in  no  case  longer  than  one 
business  day. 

Paragraph  (e)  would  require  that  you 
maintain  copies  of  training  certificates 
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and  training  records  for  each  currently 
employed  miner  during  his  or  her 
employment,  and  for  at  least  12  months 
after  a  miner  terminates  employment. 
This  provision  is  adopted  from  the  draft 
of  the  Coalition.  Under  this  provision, 
you  would  be  required  to  retain  a 
miner's  training  certificates  while  the 
miner  continues  to  be  employed  by  you. 
At  the  termination  of  a  miner's 
employment,  you  would  be  required  to 
maintain  the  miner's  certificates  for  at 
least  12  months  after  that  employment 
has  ended.  This  approach  would  allow 
us  to  determine  compliance  with  the 
training  requirements  in  this  part  for 
both  current  and  recently  departed 
miners.  However,  we  request  comment 
on  whether  a  shorter  or  longer  period 
for  record  retention  is  appropriate,  and 
whether  different  record  retention 
periods  make  sense  for  ciuxent  and 
former  miners.  For  example,  part  48 
requires  that  training  certificates  of 
currently  employed  miners  be  retained 
for  at  least  2  years,  or  for  60  days  after 
termination  of  a  miner's  employment. 
Some  commenters  advocated  adoption 
"  of  the  part  48  time  frames. 

Section  46.10    Compensation  for 
Training 

This  section  of  the  proposal  addresses 
when  training  under  this  part  must  be 
conducted  and  the  compensation  that 
miners  must  receive  when  they  are 
undergoing  training.  This  section  adopts 
the  provisions  of  section  115  of  the 
Mine  Act  that  address  compensation  for 
miners  who  attend  required  training. 

The  issue  of  normal  working  hours 
and  compensation  for  training  was  the 
subject  of  only  one  comment.  A  speaker 
at  one  of  the  public  meetings  stated  that 
the  rule  should  include  a  specific 
provision  that  adopted  the  statutory 
requirements  in  this  area,  to  ensure  that 
there  was  no  confusion  or  uncertainty 
about  the  requirements  of  the  Act. 

Section  115(b)  of  the  Mine  Act 
provides  that  health  and  safety  training 
shall  be  provided  during  normal 
working  hours  and  that  miners  shall  be 
paid  at  their  normal  rate  of 
compensation  when  they  take  such 
training.  Section  115(b)  also  requires 
that  if  U'aining  is  given  at  a  location 
other  than  the  normal  place  of  work, 
miners  shall  be  compensated  for  the 
additional  costs  incurred  in  attending 
such  training. 

Paragraph  (a)  of  proposed  §46.10 
incorporates  this  statutory  requirement 
and  would  provide  that  health  and 
safety  training  must  be  conducted 
during  normal  working  hours.  As 
discussed  earlier  in  this  preamble,  the 
part  48  definition  of  "normal  working 
hours"  has  been  included  in  the 


proposal  in  §  46.2  and  provides  that 
normal  working  hours  means  "*  *  *  a 
period  of  time  during  which  a  miner  is 
otherwise  scheduled  to  work."  The 
definition  also  indicates  that  training 
may  be  conducted  on  the  sixth  or 
seventh  working  day  provided  that  such 
work  schedule  has  been  established  for 
a  sufficient  period  of  time  to  be 
accepted  as  the  common  practice.  The 
proposed  rule  does  not  define  the  term 
"sufficient  period  of  time."  However,  as 
discussed  under  the  preamble  for  §46.2, 
we  intend  that  the  schedule  must  have 
been  in  place  long  enough  to  provide 
reasonable  assurance  that  the  schedule 
change  was  not  motivated  by  the  desire 
to  tr^  miners  on  what  had 
traditionally  been  a  non-work  day. 

Paragraph  (a)  would  also  provide  that 
persons  attending  such  training  must  be 
paid  at  a  rate  of  pay  that  corresponds  to 
the  rate  of  pay  they  would  have  received 
had  they  been  performing  their  normal 
work  tasks.  This  provision  has  been 
adopted  from  part  48. 

Paragraph  (b)  would  require  that  if 
training  is  given  at  a  location  other  than 
the  normal  place  of  work,  miners  must 
be  compensated  for  the  additional  costs, 
such  as  mileage,  meals,  and  lodging 
they  may  incur  in  attending  such 
training  sessions.  Although  we 
anticipate  that  much  of  the  training 
provided  under  this  part  will  be  given 
at  or  near  miners'  normal  workplaces,  in 
those  cases  where  miners  must  travel  to 
receive  required  training,  they  are  to  be 
fully  compensated  for  thefr  expenses  of 
travel. 

This  section  has  been  included  in  the 
proposal  to  ensure  that  you  and  miners 
and  their  representatives  are  aware  of 
the  statutory  requirements  concerning 
compensation.  We  are  interested  in 
comments  on  whether  these  proposed 
provisions  adequately  address  the  issue 
of  compensation  and  the  scheduling  of 
training. 

Section  46.11    Hazard  Training 

Under  the  proposal,  persons  who  are 
not  engaged  in  mining  operations 
integral  to  extraction  or  production,  and 
who  therefore  do  not  fall  within  the 
definition  of  "miner"  under  proposed 
§  46.2,  would  not  be  required  to  receive 
comprehensive  training,  histead,  these 
persons  would  be  required  to  receive 
site-specific  hazard  training.  As 
discussed  earlier,  proposed  §46.2 
defines  "hazard  training"  as  information 
or  instructions  on  the  hazards  a  person 
could  be  exposed  to  while  on  mine 
property,  as  well  as  applicable 
emergency  procedures.  These  may 
include  site-specffic  risks  such  as 
unique  geologic  or  environmental 
conditions,  traffic  patterns,  and 


restricted  areas;  and  warning  and 
evacuation  signals,  emergency 
procedures,  or  other  special  safety 
procedures. 

As  a  practical  matter,  "miners"  who 
are  employees  of  a  production-operator 
woiild  receive  orientation  at  the  mine 
site  and  instruction  in  site-specific 
hazards  and  emergency  procedures  as 
part  of  their  comprehensive  training. 
"Miners"  who  are  employees  of 
independent  contractors  must  also 
receive,  in  addition  to  comprehensive 
training,  site-specific  hazard  training  at 
the  mine  sites  where  they  work.  Under 
the  proposal,  hazard  training  must  be 
given  before  persons  begin  their  work 
duties. 

As  indicated  earlier  in  the  discussion 
of  the  definition  of  "miner"  in  proposed 
§  46.2.  a  niunber  of  commenters  raised 
the  issue  of  workers  whose  presence  at 
the  mine  site  is  infrequent  or  whose 
activities  at  the  mine  site  do  not  expose 
them  to  significant  mining  hazards. 
These  commenters  strongly 
recommended  that  the  proposed  rule 
not  require  these  workers  to  receive 
comprehensive  training.  Instead,  they 
suggested  that  these  workers  be  trained 
in  the  hazards  that  exist  at  the  mine  site 
where  they  are  working.  Several 
commenters  stated  that  a  distinction 
must  be  made  between  workers  such  as 
independent  haulers  who  come  on  to 
the  mine  site  only  to  pick  up  a  load  of 
material  and  then  leave,  and  truck 
drivers  who  are  working  within  the 
mine  site  and  who  haul  from  the  pit  to 
the  crushers. 

Some  commenters  stated  that  whether 
or  not  a  worker  is  employed  by  a  mining 
company  or  by  an  independent 
contractor  should  be  irrelevant  in 
determining  what  type  of  training  is 
appropriate.  Seversd  commenters 
acknowledged  that  some  contractor 
employees  at  their  operations  were 
directly  involved  in  the  extraction  or 
production  process,  and  that  it  would  be 
appropriate  to  treat  these  employees  as 
miners  for  purposes  of  training.  A 
number  of  commenters  agreed  that 
contractor  employees  who  are  engaged 
in  activities  such  as  milling,  extraction, 
or  blasting  should  be  considered  miners 
and  should  receive  comprehensive 
training,  which  would  include,  as 
appropriate,  new  miner  training  or 
newly-hired  experienced  miner  training. 

Other  commenters  supporting  this 
view  stated  that  persons  such  as  clerical 
staff  who  do  not  go  into  the  plant  or 
quarry  do  not  need  extensive  safety  and 
health  training,  and  should  therefore  be 
excluded  bom  the  rule's  definition  of 
"miner."  Another  commenter  indicated 
that  the  rule  must  clarify  what  type  of 
training  must  be  given  to  service 
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personnel,  delivery  people,  and 
occasional  mine  visitors. 

Commenters  generally  supported  a 
requirement  for  site-specific  hazard 
training  for  those  workers,  on  mine 
property  who  did  not  receive 
comprehensive  training  because  their 
involvement  in  mining  operations  and 
exposure  to  mine  hazards  is  limited. 
Commenters  also  generally  supported  a 
requirement  for  site-specific  hazard 
training  for  contractor  employees  who 
also  receive  comprehensive  training 
because  of  the  nature  of  their  activities 
at  mine  sites,  but  who  move  from  job  to 
job  and  mine  site  to  mine  site  and  need 
initial  orientation  at  every  new  site 
before  they  begin  work. 

The  drart  proposal  of  the  Coalition 
would  require  site-specific  hazard 
training  for  specific  categories  of 
persons,  commensurate  with  the 
associated  risks,  when  the  individuals 
are  assigned  work  on  mine  property. 
Hazard  training  would  be  required  for 
construction  workers;  individuals  who 
enter  mine  property  to  service, 
maintain,  assemble,  or  disassemble 
mine  extraction  or  production 
machinery;  delivery,  office  or  scientific 
workers;  customer  truck  drivers;  staff  or 
administrative  personnel;  or  others  not 
engaged  in  extraction  or  production 
activities  as  related  to  mining  and 
milling.  The  Coalition  draft  would  also 
specifically  exempt  the  listed  persons 
from  comprehensive  training 
requirements. 

The  Coalition  draft  would  not  require 
hazard  training  for  outside  vendors, 
visitors,  or  office  or  staff  personnel  who 
do  not  work  at  the  plant  location  on  a 
continuing  basis  and  do  not  have  access 
to  the  mine  site,  or  who  are 
accompanied  by  someone  familiar  with 
hazards  specific  to  the  mine  site. 

Consistent  with  the  Coalition  draft 
and  with  recommendations  from  other 
commenters,  the  proposal  would  base 
training  requirements  on  the  worker's 
activities  at  the  mine.  Under  paragraph 
(a),  persons  who  are  present  at  the  mine 
site  but  who  do  not  fall  within  the 
definition  of  "miner"  in  proposed  §  46.2 
would  be  required  to  receive  only  site- 
specific  hazard  training. 

Paragraphs  (a)(1)  through  (a)(4)  list 
examples  of  persons  who  would  be 
required  to  receive  hazard  training, 
including  scientific  workers;  delivery 
workers  and  customers;  occasional, 
short-term  maintenance  or  service 
workers  or  manufacturers' 
representatives;  and  outside  vendors, 
visitors,  office  or  staff  personnel  who  do 
not  work  at  the  mine  site  on  a 
continuing  basis.  This  list  is  intended  to 
provide  examples  of  individuals  who 
fall  within  this  category,  but  is  not 


meant  to  be  all-inclusive.  Our  intention 
is  that  whether  a  person  is  a  "miner" 
and  required  to  receive  comprehensive 
training  is  determined  by  the  person's 
activities  and  exposure  to  mine  hazards, 
not  the  person's  job  title.  For  example, 
construction  workers  would  be  exempt 
from  comprehensive  training 
requirements  under  the  Coalition  draft 
proposal.  However,  imder  our  proposed 
rule,  whether  a  construction  worker 
must  receive  comprehensive  training  or 
site-specific  hazard  training  would 
depend  on  what  activities  the  worker  is 
engaged  in  at  the  mine  site.  As 
discussed  in  greater  detail  below, 
hazard  training  would  not  be  required  if 
a  person  is  accompanied  at  all  times  by 
an  experienced  miner. 

The  proposed  rule,  unlike  the 
Coalition  draft,  would  require  hazard 
training  for  outside  vendors  and 
visitors.  We  believe  that  a  vendor  or 
visitor  who  will  be  in  the  vicinity  of 
mine  hazards,  even  for  a  limited  period 
of  time,  should  receive  hazard  training 
unless  accompanied  by  a  knowledgeable 
individual  while  at  the  mine  site. 
However,  commenters  should  be  aware 
that  we  do  not  intend  that  hazard 
training  be  required  for  individuals  who 
may  come  onto  property  owned  by  the 
mining  operation  but  who  never  travel 
in  the  vicinity  of  the  mine  site.  For 
example,  the  mine  site  would  include 
areas  where  extraction  or  production 
take  place,  such  as  the  pit,  quarry, 
stockpiles,  mine  haul  roads,  or  areas 
where  customers  travel  or  haul  material. 
A  soft  drink  deliveryman  who  goes  no 
farther  than  an  office  on  mine  property 
would  not  be  required  to  have  hazard 
training.  Similarly,  we  do  not  intend 
that  hazard  training  be  required  for 
office  or  staff  personnel  whose  offices 
are  located  some  distance  fit>m  the  mine 
site  and  whose  duties  never  require 
their  presence  at  the  mine  site.  This  is 
consistent  with  commenters  who  stated 
that  you  should  not  be  required  to  train 
persons  who  will  not  be  exposed  to 
traditional  mine  or  plant  hazards.  We 
solicit  comments  on  whether  this 
approach  is  appropriate,  and  also 
whether  the  language  of  the  proposed 
rule  adequately  addresses  this  issue. 

Paragraph  (b)  would  require  that  you 
also  provide  site-specific  hazard 
training  to  each  person  who  is  an 
employee  of  an  independent  contractor, 
and  who  is  working  at  the  mine  as  a 
"miner"  as  defined  in  proposed  §  46.2. 
Although  these  employees  would 
receive  comprehensive  training,  they 
should  also  receive  some  form  of  site- 
specific  hazard  training,  as 
recommended  by  a  number  of 
commenters.  One  commenter 
specifically  stated  that  the  rule  should 


require  hazard  training  to  fomiliarize 
contractors  with  hazards  specific  to 
mining  and  an  overview  of  company 
safety  rules  and  the  applicable 
regiilations.  As  a  practical  matter,  we 
expect  that  many,  if  not  most, 
independent  contractor  employees  will 
be  required  to  receive  hazard  training 
ujider  paragraph  (a),  because  they  do 
not  meet  the  definition  of  "miner" 
under  proposed  §46.2.  However, 
employees  of  independent  contractor 
employees  who  do  foil  within  the 
definition  of  "miner"  also  need  effective 
orientation  to  their  new  work 
environment  before  they  begin  their  job 
duties.  Paragraph  (b)  would  ensure  that 
such  training  is  provided.  Paragraph  (b) 
would  also  provide  that  if  these  miners 
have  received  newly-hired  experienced 
miner  training  at  the  mine,  and  have 
therefore  been  instructed  in  the  hazards 
and  conditions  specific  to  the  mine, 
hazard  training  under  proposed  §  46.11 
would  not  be  required. 

Paragraph  (c)  would  require  you  to 
provide  hazard  training  before  the 
affected  person  is  exposed  to  mine 
hazards.  This  is  intended  to  ensure  that 
persons  coming  onto  mine  property  will 
be  provided  with  the  necessary 
information  about  the  mine  hazards 
they  may  encoimter  at  the  mine  site 
before  they  are  exposed  to  them.  We 
believe  there  is  no  reason  to  allow  any 
delay  in  providing  hazard  training; 
allowing  persons  to  be  exposed  to  mine 
hazards  before  they  receive  hazard 
training  would  defeat  the  purpose  of  the 
training.  We  expect  that  hazard  training 
will  not  be  overly  burdensome  and  can 
be  effectively  provided  to  affected 
persons  before  they  enter  the  mine  site. 

Under  paragraph  (d),  you  may  provide 
hazard  training  through  the  use  of — 

(1)  Written  hazard  warnings; 

(2)  Oral  instruction; 

(3)  Signs  and  posted  warnings; 

(4)  Walkaround  training;  or 

(5)  Other  appropriate  means. 

Conmienters  had  varying  opinions  on 
how  long  hazard  training  should  last 
and  what  form  it  should  take.  One 
commenter  stated  that  this  hazard 
training  could  last  about  15  minutes  and 
would  cover  the  conditions  and  hazards 
that  the  person  would  encoimter  at  the 
job  site.  Another  commenter  stated  that 
it  might  take  one  or  two  hours  to  alert 
the  persons  receiving  the  training  of  the 
site-specific  hazards  they  might 
encounter  at  the  mine  site,  such  as 
conditions  or  equipment  in  the  area  that 
could  cause  an  injury.  One  commenter 
frt)m  a  large  facility  stated  that  any 
(x>ntractor  that  comes  onto  the  mine  site 
receives  a  one-hour  safety  rules  and 
awareness  orientation  to  familiarize  the 
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contractor  with  the  company  rules  and 
regulations  that  apply  at  the  property. 
Finally,  several  commenters  stated  that 
adequately  marked  roads  and  effective 
warning  and  directional  signs  may  be 
sufficient  hazard  training  for  some  types 
of  workers  who  are  not  involved  with 
mining  or  extraction  or  the  milling 
process,  such  as  truck  drivers  who  come 
onto  the  mine  site  only  to  pick  up  a  load 
of  material. 

We  intend  that  the  proposed  rule 
allow  you  the  flexibility  to  tailor  hazard 
training  to  the  specific  operations  and 
conditions  at  your  mines.  Depending  on 
the  circimistances,  you  may  provide 
hazard  training  through  informal  but 
informative  conversations;  in  other 
cases,  you  may  choose  to  provide  some 
form  of  walkaroimd  training  by  guiding 
the  person  receiving  training  aroimd  the 
mine  site,  pointing  out  particular 
hazards  or  indicating  those  areas  where 
the  person  should  not  go,  or  some 
combination  of  these  methods. 

We  also  intend  that  hazard  training  be 
appropriate  for  the  individual  who  is 
receiving  it,  and  that  the  breadth  and 
depth  of  training  may  vary  depending 
on  the  skills,  background,  and  job  duties 
of  the  recipient.  For  example,  it  may  be 
acceptable  for  you  to  provide  hazard 
training  to  customer  truck  drivers  by 
handing  out  a  card  to  the  drivers 
alerting  them  to  the  mine  hazards  or 
directing  them  away  from  certain  areas 
of  the  mine  site.  In  other  cases,  adequate 
warning  signs  on  mine  property  may  be 
sufficient  to  direct  persons  away  from 
hazardous  areas.  However,  we  expect 
that  in  a  number  of  cases  site-specific 
hazard  training  should  be  more 
extensive,  such  as  for  contractor 
employees  who  fit  the  definition  of 
"miner,"  and  who  have  received 
comprehensive  training,  but  who  need 
orientation  to  the  mine  site  and 
information  on  the  mining  operations 
and  mine  hazards.  Additionally,  more 
extensive  hazard  training  would  be 
appropriate  where  an  equipment 
manufacturer's  representative  comes 
onto  mine  property  for  a  short  period  of 
time  to  service  or  inspect  a  piece  of 
mining  equipment.  Although  this 
individual  may  not  be  on  mine  property 
for  a  prolonged  period,  the  person's 
exposure  to  mine  hazards  may  warrant 
training  of  a  longer  duration. 

We  seek  specific  comment  on  whether 
the  flexibility  that  wouid  be  allowed 
irnder  paragraph  (d)  in  providing  hazard 
training  is  appropriate  and  whether  the 
language  of  the  proposed  rule  is 
sufficiently  descriptive.  We  are  also 
interested  in  whether  there  may  be  other 
methods  of  providing  hazard  training 
that  should  be  specifically  included  as 
examples  in  the  final  rule. 


Proposed  paragraph  (e)  would  provide 
that  hazard  training  is  not  required  for 
any  person  who  is  accompanied  at  all 
times  by  an  experienced  miner  who  is 
familiar  with  the  hazards  specific  to  the 
mine  site.  The  experienced  miner 
referred  to  in  paragraph  (e)  would  not  be 
required  to  be  the  "competent  person" 
defined  in  proposed  §  46.2  but  should 
be  sufficiently  familiar  with  the  mine's 
operations  and  its  hazards  to  ensure  that 
the  person  accompanied  is  protected 
from  danger  while  at  the  mine  site.  This 
provision  is  intended  to  give  you  the 
option  to  forego  site-specific  hazard 
training,  most  likely  for  one-time 
visitors,  and  instead  provide  the  person 
with  a  knowledgeable  escort.  We  expect 
that  in  many  situations  it  may  be  easier 
or  more  expedient  for  the  person  to  be 
accompanied,  such  as  a  visitor  who  is 
being  taken  on  a  mine  tour  and  would 
already  be  escorted  by  knowledgeable 
mine  personnel.  However,  under  the 
proposal,  you  may  choose  to  accompany 
any  category  of  person  in  lieu  of 
providing  hazard  training. 

Commenters  should  note  that 
proposed  §  46.9  woidd  only  require  you 
to  certify  training  for  "miners."  As  a 
result,  the  proposal  would  not  require 
you  to  make  or  maintain  records  of  site- 
specific  hazard  training  for  persons  who 
do  not  fit  vrithin  the  definition  of 
"miner."  We  believe  that  a  requirement 
for  recordkeeping  of  this  training, 
particularly  given  the  many  operations 
that  accommodate  outside  customers  on 
a  regular  basis,  would  be  unnecessarily 
burdensome.  However,  we  expect  that 
you  will  be  able  to  demonstrate  to 
inspectors  that  you  are  in  compliance 
with  site-specific  hazard  training 
requirements.  For  example,  you  could 
show  the  inspector  the  hazard  training 
materials  that  are  used;  copies  of  the 
flyers  or  handouts  containing  hazard 
information  that  you  distribute  to 
persons  on  arrivsd  at  the  mine  site;  or 
visitor  log  books  with  a  checklist  that 
indicates  that  hazard  training  was  given 
to  the  visitors.  Additionally,  you  could 
point  out  the  signs  on  mine  property 
that  warn  of  hazards  or  direct  persons 
away  from  dangerous  areas.  We  are 
interested  in  comments  as  to  whether 
this  approach  is  appropriate,  or  whether 
the  final  rule  should  require  some  form 
of  recordkeeping  for  the  hazard  training 
received  by  all  persons,  not  just  miners. 

Section  46.12    Responsibility  for 
Training 

This  section  of  the  proposed  rule 
addresses  the  allocation  of 
responsibility  for  training  between         * 
production-operators  and  the 
independent  contractors  employing 
persons  who  work  at  the  production- 


operators'  mine  sites.  The  provisions  of 
this  section  respond  to  the  concerns 
expressed  by  a  number  of  speakers  at 
the  public  meetings  on  responsibility  for 
ensiuing  that  workers  receive  required 
training,  and  are  based  in  part  on 
language  in  the  draft  proposal  of  the 
Coalition. 

A  number  of  commenters  stated  that 
the  rule  should  make  clear  that  primary 
responsibility  for  training  employees  of 
independent  contractors  is  on  the 
contractor.  These  commenters  felt  that 
the  contractor,  not  the  production- 
operator,  would  be  in  the  best  position 
to  train  his  or  her  employees  in  the 
health  and  safety  aspects  of  their 
particular  tasks.  One  commenter  stated 
that  the  main  reason  a  production- 
operator  hires  an  independent 
contractor  is  because  the  production- 
operator  does  not  have  the  expertise  or 
eqmpment  to  do  the  job  safely,  and  that 
production-operators  should  not  be 
compelled  to  provide  training  for 
independent  contractor  employees 
beyond  what  is  necessary  to  address 
mine-specific  hazards.  Commenters 
were  concerned  about  situations  where 
independent  contractor  employees 
should  receive  comprehensive  training, 
because  they  are  engaged  in  extraction 
or  production  or  exposed  to  significant 
mine  hazards.  Conunenters  stated  that 
contractor  employees  frequently  are  not 
adequately  trained,  but  that  it  shoidd 
not  be  the  production-operator's 
responsibility  to  provide  this  training. 
Commenters  recommended  that  the  rule 
specifically  require  contractors  to 
ensure  that  their  employees  have  the 
necessary  training. 

Commenters  did  agree  that 
contractors  need  to  be  aware  of  the  site- 
specific  hazards  at  the  mine  site  and 
supported  a  requirement  for  production- 
operators  to  provide  site-specific  hazard 
training  to  contractor  employees  who 
come  onto  mine  sites  to  perform 
services.  This  section  would  address 
these  concerns. 

Because  the  part  46  definition  of 
"operator"  includes  independent 
contractors,  the  term  "production- 
operator"  is  used  in  this  section  and  is 
defined  in  proposed  §46.2  as  "any 
owner,  lessee,  or  other  person  who 
operates,  controls,  or  supervises  a 
mine."  This  is  intended  to  refer  to  the 
person  or  company  who  actually 
operates  the  mine  as  a  whole,  as 
opposed  to  the  independent  contractor 
who  performs  services  there.  Paragraph 
(a)  provides  that  each  production- 
operator  is  primarily  responsible  for 
providing  site-specific  hazard  training 
to  employees  of  independent 
contractors;  paragraph  (b)  provides  that 
independent  contractors  who  employ 
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"miners"  are  primarily  responsible  for 
providing  comprehensive  training  to 
their  employees.  This  would  not 
prevent  a  production-operator  from 
arranging  for  the  independent  contractor 
to  provide  site-specific  training  to  the 
contractor's  employees;  some 
independent  contractors  may  also 
choose  to  arrange  for  the  production- 
operator  to  provide  comprehensive 
training  for  the  contractors'  employees. 
However,  the  primary  responsibility  for 
site-specific  hazard  training  would 
continue  to  rest  on  the  production- 
operator,  while  primary  responsibility 
for  comprehensive  training  of  contractor 
employees  would  continue  to  rest  on 
the  independent  contractor. 

Production-operators  would  also  be 
required  imder  paragraph  (a)  to  inform 
independent  contractors  of  site-specific 
hazards  associated  with  the  mine  site 
and  the  obligation  of  the  contractor  to 
comply  with  our  regulations,  including 
part  46.  Independent  contractors  would 
be  responsible  under  paragraph  (b)  for 
informing  the  production-operator  of 
any  hazards  of  which  the  contractor  is 
aware  that  may  be  created  by  the 
performance  of  the  contractor's  work  at 
the  mine.  These  provisions  are  intended 
to  ensure  that  production-operators  and 
independent  contractors  share 
information  about  hazards  at  the  mine, 
so  that  their  employees  may  work 
safely. 

The  requirements  of  this  section  are 
consistent  with  our  current  policy  on 
independent  contractors.  Under  that 
policy,  independent  contractors  are 
responsible  for  compliance  with  the  Act 
and  regulations  with  respect  to  their 
activities  at  a  particular  mine.  We  also 
cite  independent  contractors  for 
violations  committed  by  them  and  their 
employees.  However,  neither  this  policy 
nor  the  provisions  in  this  section  change 
production-operators'  basic  compliance 
responsibilities.  Production-operators 
are  subject  to  all  provisions  of  the  Act 
and  to  all  standards  and  regulations 
applicable  to  their  mining  operations. 
This  overall  compliance  responsibility 
includes  ensuring  compliance  by 
independent  contractors  with  the  Act 
and  regulations.  One  way  for 
production-operators  to  address  this 
responsibility  is  to  confirm  when 
contracting  with  independent 
contractors  that  the  contractors' 
employees  will  receive  safety  and  health 
training,  and  to  include  this  as  a 
provision  in  the  contract. 

We  solicit  comments  on  the  allocation 
of  training  responsibility  between 
production-operators  and  independent 
contractors  who  employ  workers  at 
mine  sites. 


Effective  Date  and  Compliance 
Deadlines 

We  questioned  a  number  of  speakers 
at  the  public  meetings  on  how  much 
time  shoiild  be  allowed  for  the  mining 
community  to  come  into  compliance 
with  the  final  rule.  Several  speakers 
recommended  that  a  year  after  the  date 
of  publication  of  the  final  r\ile  would 
provide  a  sufficient  period  of  time  for 
afiiected  operations  to  come  into 
compliance.  Several  other  speakers 
indicated  that  six  months  past  the 
publication  date  would  be  adequate. 

One  possible  approach  would  be 
phased-in  compliance  deadlines,  where 
certain  of  the  rule's  requirements  would 
go  into  effect  at  different  stages.  For 
example,  the  requirement  that  you 
develop  and  implement  a  training  plan 
might  become  effective  six  months  after 
the  final  rule  is  published,  while  the 
requirements  for  the  various  types  of 
miner  training  would  take  effect  one 
year  after  publication. 

We  are  seeking  comments  on  how  to 
approach  this  issue,  specifically  on 
whether  phased-in  deadlines  would  be 
useful  in  facilitating  compliance,  and 
what  period  of  time  will  be  needed  for 
full  compliance.  We  have  not  yet 
determined  what  an  appropriate 
effective  date  would  be.  We  understand 
that  there  will  be  a  very  large  number 
of  operations  coming  into  compliance 
simultaneously  and  wish  to  allow  a 
reasonable  amount  of  time  for  the 
transition. 
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List  of  Subjects 

30  CFR  Part  46 

Mine  safety  and  health,  Reporting  and 
recordkeeping  requirements,  Surface 
mining,  Training  programs. 

30  CFR  Part  48 

Mine  safety  and  health.  Reporting  and 
recordkeeping  requirements,  Training 
programs. 

Dated:  April  6,  1999. 

).  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

It  is  proposed  to  amend  Chapter  I  of 
Title  30  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  48— [AMENDED] 

1.  The  authority  citation  for  part  48 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811,  825. 

2.  Section  48.21  is  amended  by 
adding  a  new  sentence  to  the  end  of  the 
section  to  read  as  follows: 

§48.21    Scope. 

*  *  *  This  part  does  not  apply  to 
training  and  retraining  of  miners  at  shell 
dredging,  sand,  gravel,  surface  stone, 
surface  clay,  colloidal  phosphate,  and 
surface  limestone  mines,  which  are 
covered  tmder  30  CFR  part  46. 

3.  A  new  part  46  is  added  to 
subchapter  H  of  Title  30  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 
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PART  46— TRAINING  AND 
RETRAINING  OF  MINERS  ENGAGED  IN 
SHELL  DREDGING  OR  EMPLOYED  AT 
SAND,  GRAVEL,  SURFACE  STONE, 
SURFACE  CLAY,  COLLOIDAL 
PHOSPHATE,  OR  SURFACE 
UMESTONE  MINES 


46.1 
46.2 
46.3 
46.4 
46.5 
46.6 


Scope. 
Definitioiu. 
Training  plans. 
Training  program  instruction. 
New  miner  training. 
Newly-hired  experienced  miner 
training. 

46.7  New  task  training. 

46.8  Annual  refresher  training. 

46.9  Records  of  training. 

46.10  Compensation  for  training. 

46.11  Hazard  training. 

46.12  Responsibility  for  training. 
Authwity:  30  U.S.C.  811. 825. 

S46.1     Scope. 

The  provisions  of  this  part  set  forth 
the  mandatory  requirements  for  training 
and  retraining  miners  working  at  shell 
dredging,  sand,  gravel,  stirface  stone, 
snrfece  clay,  colloidal  phosphate,  or 
surface  limestone  mines. 

{46.2    DaflnMons. 

The  following  definitions  apply  in 
this  part: 

[a]  Act  is  the  Federal  N4ine  Safety  and 
Health  Act  of  1977. 

(b)  Competent  person  is  a  person 
designated  by  the  operator  who  has  the 
ability,  training,  knowledge,  or 
experience  to  provide  training  to  miners 
on  a  particular  subject.  The  competent 
[>erson  must  also  be  able  to  evaluate 
whether  the  training  given  to  miners  is 
effective. 

(c)(1)  Experienced  miner  is: 

(i)  A  person  who  is  employed  as  a 
miner  on  April  14, 1999; 

(ii)  A  person  who  began  employment 
as  a  miner  after  April  14, 1999  but 
before  the  effective  date  of  the  final  rule 
and  who  has  received  new  miner 
training  imder  §  48.25  of  this  title  or 
under  proposed  requirements  published 
April  14, 1999  which  are  available  from 
the  Office  of  Standards,  Regulations  and 
Variances,  MSHA,  4015  Wilson 
Boulevard,  Arlington  VA  22203;  or 

(ill)  A  miner  wno  has  completed  24 
hours  of  new  miner  training  under 
§  46.5  of  this  part  or  under  §  48.25  of 
this  title  and  who  has  had  at  least  12 
months  of  surface  mining  or  equivalent 
experience. 

(2)  Once  a  miner  is  an  experienced 
miner  under  this  section,  the  miner  wiU 
retain  that  status  permanently. 

(d)  Extraction  or  production  is  the 
mining,  removal,  milling,  crushing, 
screening,  or  sizing  of  minerals  at  a 
mine  under  this  part.  Extraction  or 


production  also  includes  the  associated 
haulage  of  these  materials  at  the  mine. 

(e)  Hazard  training  is  information  or 
instructions  on  the  hazards  a  person 
coidd  be  exposed  to  while  on  mine 
property,  as  well  as  applicable 
emergency  procedures.  These  may 
include  site-specific  risks,  such  as 
unique  geologic  or  environmental 
conditions,  traffic  patterns,  and 
restricted  areas;  and  warning  and 
evacuation  signals,  emergency 
procedures,  or  other  special  safety 
procedures. 

(f)  Independent  contractor  is  any 
person,  partnership,  corporation, 
subsidiary  of  a  corporation,  firm, 
association,  or  other  organization  that 
contracts  to  perform  services  at  a  mine 
uhder  this  part. 

(g)  Miner  is  any  person,  including 
operators  and  supervisors,  who  works  at 
a  mine  imder  this  part  and  who  is 
engaged  in  mining  operations  integral  to 
extraction  (»  production. 

(h)  New  miner  is  a  newly-hired  miner 
who  is  not  an  experienced  miner. 

(i)  Normal  working  hours  is  a  period 
of  time  during  which  a  miner  is 
otherwise  scheduled  to  work,  including 
the  sixth  or  seventh  working  day  if  such 
a  work  schedule  has  been  established 
for  a  sufficient  period  of  time  to  be 
accepted  as  the  operatm's  common 
practice. 

(j)  Operator  is: 

(1)  Any  production-operator;  or 

(2)  Any  independent  contractor 
whose  employees  perform  services  at  a 
mine. 

(k)  Production-operator  is  any  owner, 
lessee,  or  other  person  who  operates, 
controls,  or  supervises  a  mine  imder 
this  part. 

(1)  TasJ:  is  a  component  of  a  }ob  that 
is  performed  on  a  regular  basis  and  that 
requires  job  knowledge. 

(m)  We  or  us  is  the  Mine  Safety  and 
Health  Administration  (MSHA). 

(n)  You  is  production-operators  and 
independent  contractors. 

§4«.3    Training  plans. 

(a)  You  must  develop  and  implement 
a  writtoi  plan,  approved  by  us  under 
either  paragraph  (b)  or  (c)  of  this 
section,  that  contains  effective  programs 
for  training  new  miners  and  newly- 
hired  experienced  miners,  training 
miners  for  new  tasks,  aimual  refresher 
training,  and  hazard  training. 

(b)  A  training  plan  is  considered 
approved  by  us  if  it  contains,  at  a 
minimum,  the  following  inf(»ination: 

(1)  The  company  name,  mine  name, 
and  MSHA  mine  identification  number; 

(2)  The  name  and  position  of  the 
person  designated  by  you  who  is 
responsible  for  the  health  and  safety 


training  at  the  mine.  This  person  may  be 
the  operator; 

(3)  A  general  description  of  the 
teaching  methods  and  the  course 
materials  that  are  to  be  used  in 
providing  the  training,  including  the 
subject  areas  to  be  covered  and  the 
approximate  time  to  be  spent  on  each 
subject  area; 

(4)  A  list  of  the  persons  who  will 
provide  the  training,  and  the  subject 
areas  in  which  each  person  is  competent 
to  instruct;  and 

(5)  The  evaluation  procedures  used  to 
determine  the  efiiactiveness  of  training. 

(c)  A  plan  that  does  not  include  the 
minimum  information  specified  in 
paragraphs  (b)(1)  throu^  (b)(5)  of  this 
section  must  be  approved  by  the 
Regional  Manager,  Educational  Field 
Services  Division,  or  designee,  for  the 
region  where  the  mine  is  located.  You 
also  may  voluntarily  submit  a  plan  for 
Regional  Manager  approval.  Miners  and 
their  representatives  may  also  request 
review  and  approval  of  the  plan  by  the 
Regional  Manager. 

(d)  You  must  provide  the  miners' 
representative,  if  any,  with  a  copy  of  the 
plan  at  least  2  weeks  before  the  plan  is 
implemented  or  submitted  to  the 
Regional  Manager  for  approval.  At 
mines  where  no  miners'  representative 
has  been  designated,  you  must  post  a 
copy  of  the  plan  at  the  mine  or  provide 
a  copy  to  each  of  the  miners  at  least  2 
weeks  before  you  implement  the  plan  or 
submit  it  to  the  Regional  Manager  for 
approval. 

(e)  Within  2  weeks  following  the 
receipt  or  posting  of  the  training  plan, 
miners-  or  their  representatives  may 
submit  written  comments  on  the  plan  to 
you,  or  to  the  Regional  Manager,  as 
appropriate. 

(f)  llie  Regional  Manager  must  notify 
you  and  miners  or  their  representatives 
in  writing  of  the  approval,  ot  status  of 
the  apprwal.  of  the  training  plan  within 
30  days  after  the  date  on  which  you 
sulnnitted  the  training  plan  to  us  f(» 
approval. 

(g)  If  you,  miners,  (v  miners' 
representatives  wish  to  appeal  a 
decision  of  the  Regional  Manager,  you 
must  send  the  appeal,  in  writing,  to  the 
Director  for  Educational  Policy  and 
Development.  MSHA,  4015  Wilson 
Boulevard.  Ariington.  Virginia  22203. 
within  30  days  after  notification  of  the 
Regional  Manager's  decision.  The 
Director  will  issue  a  decision  within  30 
days  after  receipt  of  the  appeal. 

(h)  You  must  make  available  at  the 
mine  site  a  copy  of  the  cunent  training 
plan  for  inspection  by  us  and  for 
examination  by  miners  and  th«ir 
representatives.  If  the  training  plan  is 
not  maintained  at  the  mine  site,  you 
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must  have  the  capability  to  provide  the 
plan  upon  request  by  us,  miners,  or 
their  representatives. 

(a)  You  must  ensure  that  each 
program,  course  of  instruction,  or 
training  session  is: 

(1)  Conducted  in  accordance  with  the 
written  training  plan;  and 

(2)  Presenteaby  a  competent  person. 

(b)  You  may  conduct  your  own 
training  programs  or  may  arrange  for 
training  to  be  conducted  by:  us,  state,  or 
other  federal  agencies;  associations  of 
operators;  miners'  representatives;  other 
operators;  contractors,  consultants, 
manufacturers'  representatives;  private 
associations;  educational  institutions;  or 
other  training  providers. 

(c)  You  may  substitute  equivalent 
training  required  by  the  Occupational 
Safety  and  Health  Administration 
(OSHA),  or  other  federal  or  state 
agencies,  to  meet  requirements  under 
this  part,  where  appropriate. 

(dt  Training  may  consist  of  classroom 
instruction,  instruction  at  the  mine  site, 
other  innovative  training  methods, 
alternative  training  technologies,  or  any 
combination. 

(e)  Employee  safety  meetings, 
including  informal  safety  and  health 
talks  and  instruction,  may  be  credited 
imder  this  part  toward  either  new  miner 
training,  newly-hired  experienced  miner 
training,  or  annual  refresher  training 
reqiiirements,  as  appropriate,  provided 
that  you  document  each  training  session 
in  accordance  with  §  46.9  of  this  part. 

S  46  J    New  miner  training. 

(a)  Except  as  provided  in  paragraphs 
(e)  and  (f)  of  this  section,  you  must 
provide  each  new  miner  with  no  less 
than  24  hours  of  training  as  prescribed 
by  paragraphs  (b)  and  (d)  of  this  section. 
Miners  who  have  not  received  the  full 
24  hours  of  new  miner  training  must 
work  under  the  close  supervision  of  an 
experienced  miner. 

(b)  You  must  provide  each  new  miner 
with  the  following  training  before  the 
miner  begins  work: 

(1)  An  introduction  to  the  work 
environment,  including  a  visit  and  tour 
of  the  mine,  or  portions  of  the  mine  that 
are  representative  of  the  entire  mine. 
The  method  of  mining  or  operation 
utilized  must  be  explained; 

(2)  Instruction  on  the  recognition  and 
avoidance  of  hazards,  including 
electrical  hazards,  at  the  mine; 

(3)  A  review  of  the  escape  and 
emergency  evacuation  plans  in  effect  at 
the  mine  and  instruction  on  the 
firewaming  signals  and  firefighting 
procedures;  and 

(4)  Instruction  on  the  health  and 
safety  aspects  of  the  tasks  to  be 


assigned,  including  the  safe  work 
procedures  of  such  tasks,  and  the 
mandatory  health  and  safety  standards 
pertinent  to  such  tasks. 

(c)  Practice  imder  the  close 
supervision  of  a  competent  person  may 
be  used  to  fulfill  the  requirement  for 
training  on  the  health  and  safety  aspects 
of  an  assigned  task  in  paragnq)h  (b)(4) 
of  this  section,  if  hazard  recognition 
training  specific  to  the  assigned  task  is 
given  before  the  miner  performs  the 
task. 

(d)  Within  60  days  after  each  new 
miner  begins  work,  you  must  provide 
the  miner  with  the  balance  of  the  24 
hours  of  training,  including  training  in 
the  following  subjects: 

(1)  Instruction  on  the  statutory  rights 
of  miners  and  their  representatives 
under  the  Act; 

(2)  A  review  and  description  of  the 
line  of  authority  of  supervisors  and 
lainers'  represeatetives  and  the 
responsibilities  of  such  supervisors  and 
miners'  representatives; 

(3)  An  introduction  to  your  rules  and 
procedures  for  reporting  hazards; 

(4)  Instruction  and  demonstration  on 
the  use,  care,  and  maintenance  of  self- 
rescue  and  respiratory  devices,  if  used 
at  the  mine;  and 

(5)  A  review  of  first  aid  methods. 

(e)  A  new  miner  who  has  less  than  12 
months  of  surface  mining  or  equivalent 
experience  and  has  completed  new 
miner  training  under  this  section  or 
under  §  48.25  of  this  title  within  36 
months  before  beginning  work  at  the 
mine  does  not  have  to  repeat  new  miner 
training.  However,  you  must  provide  the 
miner  with  training  specified  in 
paragraph  (b)  of  this  section  before  the 
miner  begins  work. 

(f)  New  miner  training  courses 
completed  under  §  48.5  or  §  48.25  of  this 
title  may  be  used  to  satisfy  the 
requirements  of  paragraphs  (a),  (b),  and 
(d)  of  this  section,  if: 

(1)  The  courses  were  completed  by 
the  miner  within  36  months  before 
beginning  work  at  the  mine;  and 

(2)  The  courses  are  relevant  to  the 
subjects  specified  in  paragraphs  (b)  and 
(d)  of  this  section. 

§  46.6    Newrly-hirad  •xpm1«nc«d  miner 
training. 

(a)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  you  must 
provide  each  newly-hired  experienced 
miner  with  the  following  training  before 
the  miner  begins  work: 

(1)  An  introduction  to  the  work 
environment,  including  a  visit  and  tour 
of  the  mine,  or  portions  of  the  mine  that 
are  representative  of  the  entire  mine. 
The  method  of  mining  or  operation 
utilized  must  be  explained; 


(2)  Instruction  on  the  recognition  and 
avoidance  of  hazards,  including 
electrical  hazards,  at  the  mine; 

(3)  A  review  of  the  escape  and 
emergency  evacuation  plans  in  efiect  at 
the  mine  and  instruction  on  the 
firewaming  signals  and  firefighting 
procedures;  and 

(4)  Instruction  on  the  health  and 
safety  aspects  of  the  tasks  to  be 
assigned,  including  the  safe  work 
procedures  of  such  tasks,  and  the 
mandatory  health  and  safety  standards 
pertinent  to  such  tasks. 

(b)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  within  90 
days  after  each  newly-hired  experienced 
miner  begins  work,  you  must  provide 
the  miner  with  annual  refresher  training 
under  §  46.8  of  this  part,  which  must 
include: 

(1)  Instruction  on  the  statutory  rights 
of  miners  and  their  representatives 
under  the  Act; 

(2)  A  review  and  description  of  the 
line  of  authority  of  supervisors  and 
miners'  representatives  and  the 
responsibilities  of  such  supervisors  and 
miners'  representatives; 

(3)  An  introduction  to  your  rules  and 
procedures  for  reporting  hazards;  and 

(4)  Instruction  and  demonstration  on 
the  use,  care,  and  maintenance  of  self- 
rescue  and  respiratory  devices,  if  used 
at  the  mine. 

(c)  You  must  provide  an  experienced 
miner  who  returns  to  the  same  mine, 
following  an  absence  of  12  months  or 
less,  with  training  on  any  changes  at  the 
mine  that  have  occurred  during  the 
miner's  absence  that  could  adversely 
affect  the  miner's  health  or  safety.  "This 
training  must  be  given  before  the  miner 
begins  work.  If  the  miner  missed  any 
part  of  annual  refi«sher  training  under 

§  46.8  of  this  part  during  the  absence, 
you  must  provide  the  miner  with  the 
missed  training  within  90  days  after  the 
miner  begins  work. 

(d)  Miners  who  are  employees  of 
independent  contractors  and  who  work 
at  the  mine  on  a  short-term  basis,  such 
as  drillers  or  blasters,  may  receive  either 
newly-hired  experienced  miner  training 
at  the  mine  under  paragraphs  (b)  and  (c) 
of  this  section,  or  site-specific  hazard 
training  at  the  mine  imder  §46.11  of 
this  part. 

§  46.7    New  tasic  training. 

(a)  Before  a  miner  performs  a  task  for 
which  he  or  she  has  no  previous 
experience,  you  must  train  the  miner  in 
the  safety  and  health  aspects  and  safe 
work  procedures  specific  to  that  task.  If 
changes  have  occurred  in  a  miner's 
regularly  assigned  task,  you  must 
provide  the  miner  with  training  that 
addresses  the  changes. 
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fb)  Practice  under  the  close 
supervision  of  a  competent  person  may 
be  used  to  fulfill  the  requirement  for 
task  training  under  this  section. 

(c)  Task  training  provided  under  this 
section  may  be  credited  toward  new 
miner  training,  as  appropriate. 

§  46.8    Annual  r*frMh«r  training. 

(a)  At  least  once  every  12  months,  you 
must  provide  each  miner  with  no  less 
than  8  hours  of  refresher  training. 

(b)  The  refresher  training  must 
include  instruction  on  changes  at  the 
mine  that  could  adversely  affect  the 
miner's  health  or  safety,  and  may 
include  instruction  on  such  subjects  as: 
applicable  health  and  safety 
requirements,  including  mandatory 
health  and  safety  standards; 
transportation  controls  and 
communication  systems;  escape  and 
emergency  evacuation  plans, 
firewaming  and  firefighting;  ground 
control;  working  in  areas  of  highwalls, 
water  hazards,  pits,  and  spoil  banks; 
illumination  and  night  work;  first  aid; 
electrical  hazards;  prevention  of 
accidents;  health;  explosives;  and 
respiratory  devices. 

§  46.9    Records  of  training. 

(a)  Upon  a  miner's  completion  of  each 
training  program,  you  must  record  and 
certify  on  MSHA  Form  5000-23,  or  on 

a  form  that  contains  the  information 
listed  in  paragraph  (b)  of  this  section, 
that  the  miner  has  completed  the 
training.  False  certification  that  training 
was  completed  is  punishable  under 
section  110(a)  and  (f)  of  the  Act. 

(b)  The  form  must  include: 

(1)  The  printed  full  name  of  the 
person  trained  (first,  middle,  last 
names); 

(2)  "The  type  of  training  completed, 
the  duration  of  the  training,  the  date  the 
training  was  received,  and  the  name  of 
the  competent  person  who  provided  the 
training; 

(3)  The  mine  name,  MSHA  mine 
identification  number,  and  location  of 
training  (if  an  institution,  the  name  and 
address  of  the  institution). 

(4)  The  statement,  "False  certification 
is  punishable  under  section  110(a)  and 
(f)  of  the  Federal  Mine  Safety  and 
Health  Act,"  printed  in  bold  letters  and 
in  a  conspicuous  manner;  and 

(5)  A  statement  signed  by  the  person 
designated  as  responsible  for  health  and 
safety  training  in  the  MSHA-approved 
training  plan  for  the  mine  that  states,  "I 
certify  that  the  above  training  has  been 
completed." 

(c)  You  must  provide  a  copy  of  the 
training  certificate  to  each  miner  at  the 
completion  of  each  training  program. 
When  a  miner  leaves  your  employ,  you 


must  provide  each  miner  with  a  copy  of 
his  or  her  training  certificates  upon 
request. 

(d)  You  must  make  available  at  the 
mine  site  a  copy  of  each  miner's  training 
certificates  for  inspection  by  us  and  for 
examination  by  miners  and  their 
representatives.  If  training  certificates 
are  not  maintained  at  the  mine  site,  you 
must  have  the  capability  to  provide  the 
certificates  upon  request  by  us,  miners, 
or  their  representatives. 

(e)  You  must  maintain  copies  of 
training  certificates  and  training  records 
for  each  currently  employed  miner 
during  his  or  her  employment  and  for  at 
least  12  months  after  a  miner  terminates 
employment. 

S  46.1 0    Compensation  tor  training. 

(a)  Training  must  be  conducted 
during  normal  working  hours;  persons 
required  to  receive  such  training  must 
be  paid  at  a  rate  of  pay  that  corresponds 
to  the  rate  of  pay  they  would  have 
received  had  they  been  performing  their 
normal  work  tasks. 

(b)  If  training  is  given  at  a  location 
other  than  the  normal  place  of  work, 
persons  required  to  receive  such 
training  must  be  compensated  for,the 
additional  costs,  including  mileage, 
meals,  and  lodging,  they  may  incur  in 
attending  such  training  sessions. 

§  46.1 1    Hazard  training. 

(a)  You  must  provide  site-specific 
hazard  training  to  any  person  who  is  not 
a  miner  as  defined  under  §  46.2  of  this 
part  but  is  present  at  a  mine  site  under 
this  part,  including: 

(1)  Scientific  workers; 

(2)  Delivery  workers  and  customers; 

(3)  Occasional,  short-term 
maintenance  or  service  workers,  or 
manufacturers'  representatives;  and 

(4)  Outside  vendors,  visitors,  office  or 
staff  personnel  who  do  not  work  at  the 
mine  site  on  a  continuing  basis. 

(b)  You  must  provide  site-specific 
hazard  training  to  each  person  who  is  an 
employee  of  an  independent  contractor 
and  who  is  working  at  the  mine  as  a 
miner,  as  defined  in  §46.2  of  this  part, 
unless  the  miner  receives  newly-hired 
experienced  miner  training  at  the  mine 
under  §46.6. 

(c)  You  must  provide  hazard  training 
under  this  section  before  the  affected 
person  is  exposed  to  mine  hazards. 

(d)  You  may  provide  hazard  training 
through  the  use  of  written  hazard 
warnings,  oral  instruction,  signs  and 
posted  warnings,  walkaroimd  training, 
or  other  appropriate  means. 

(e)  Hazard  training  under  this  section 
is  not  required  for  any  person  who  is 
accompanied  at  all  times  by  an 
experienced  miner  who  is  familiar  with 
hazards  specific  to  the  mine  site. 


f  46.1 2    RMponslbility  for  training. 

(a)  Each  production-operator  has 
primary  responsibility  for  providing 
site-specific  hazard  training  to 
employees  of  independent  contractors 
who  are  required  to  receive  hazard 
training  under  §46.11  of  this  part. 
Further,  the  production-operator  must 
provide  information  to  each 
independent  contractor  who  employs  a 
person  at  the  mine  on  site-specific 
hazards  associated  with  the  mine  site 
and  the  obligation  of  the  contractor  to 
comply  with  our  regulations,  including 
the  requirements  of  this  part. 

(b)  Each  independent  contractor  who 
employs  a  miner,  as  defined  in  §  46.2, 
at  the  mine  has  primary  responsibility 
for  complying  with  §§  46.3  through 
46.10  of  this  part,  including  providing 
new  miner  and  newly-hired 
experienced  miner  training,  new  task 
training,  and  annual  refresher  training. 
Further,  the  independent  contractor 
must  inform  the  production-operator  of 
any  hazards  of  which  the  contractor  is 
aware  that  may  be  created  by  the 
performance  of  the  contractor's  work  at 
the  mine. 

(PR  Doc.  99-8894  Filed  4-8-99;  9:52  am) 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Adminiatration 

30  CFR  Part  46 
RIN  121»-AB17 

Training  and  Retraining  of  Miners 
Engaged  in  Stwii  Dredging  or 
Employed  at  Sand,  Gravel,  Surface 
Stone,  Surface  Clay,  Colloidal 
Pttosphate,  or  Surface  Limestone 
Mines 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Proposed  rule,  notice  of  public 
hearings. 

summary:  We  (MSHA)  are  announcing 
public  hearings  on  our  proposed  rule  on 
the  training  and  retraining  of  miners 
engaged  in  shall  dredging  or  employed 
at  sand,  gravel,  surface  stone,  surface 
clay,  colloidal  phosphate,  or  surface 
limestone  mines.  The  proposed  rule 
appears  elsewhere  in  this  issue  of  the 
Federal  Register. 

DATES:  See  SUPPLEMENTARY  INFORMATKM 
section  for  hearing  dates.  The  record 
will  remain  open  after  the  hearings  until 
June  16. 1999. 

ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  hearing  locations. 

Send  requests  to  make  oral 
presentations — 
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(1)  By  telephone  to  MSHA,  Office  of 
Standards,  Regulations,  and  Variances 
at  703-235-1910; 

(2)  By  mail  to  MSHA,  Office  of 
Standards,  Regulations,  and  Variances, 
4015  Wilson  Boulevard,  Room  631, 
Arlington,  VA  22203-1984; 

(3)  By  facsimile  to  MSHA,  Office  of 
Standards,  Regulations,  and  Variances 
at  703-235-5551;  or 

(4)  By  electronic  mail  to 
comments@msha.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  J.  Jones,  Acting  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA,  4015  Wilson  Boulevard, 
Arlington,  VA  22203-1984.  She  can  be 
reached  at  cjones@msha.gov  (Internet  E- 
mail);  703-235-1910  (Voice);  or  703- 
235-5551  (Fax). 

SUPPLEMENTARY  INFORMATION:  We 
published  a  proposed  nile  elsewhere  in 
this  issue  of  the  Federal  Register 
addressing  training  and  retraining  of 
miners  of  mines  where  Congress  has 
prohibited  us  from  expending  funds  to 
enforce  training  requirements  since 
fiscal  year  1980.  The  proposed  rule 
would  implement  the  training 
requirements  of  §  115  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977 
(Mine  Act)  and  provide  for  effective 
miner  training  at  the  affected  mines. 

I.  Hearing  Dates  and  Locations 

We  will  conduct  four  public  hearings 
to  receive  comments  from  interested 
parties  on  the  proposed  rule.  All  four 
hearings  are  scheduled  to  nm  from  8:00 
a.m.  to  5:00  p.m.,  but  will  continue  into 
the  evening  if  necessary  to 
accommodate  as  many  participants  as  is 
reasonably  possible.  We  will  hold  the 
hearings  on  the  following  dates  at  the 
following  locations: 

1.  May  18, 1999,  Holiday  Inn  &  Suites, 
5905  Kirkman  Road,  Orlando,  Florida 
32819,  Tel.  No.  (407)  351-3333. 

2.  May  20, 1999,  Sacramento 
Convention  Center,  1400  J  Street, 
Sacramento,  California  95814,  Tel.  No. 
(916)  264-5291. 

3.  May  25, 1999,  Marriott  Pittsburgh 
Airport,  100  Aten  Road,  Pittslnirgh, 
Pennsylvania  15108,  Tel.  No.  (412)  788- 
8800. 

4.  May  27, 1999,  Department  of  Labor, 
Frances  Perkins  Building,  Auditorium, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  Tel.  No.  (202) 
219-7816. 

n.  Issues 

Speakers  may  raise  or  address  any 
issues  relevant  to  the  rulemaking. 
However,  we  are  specifically  interested 
in  conunents  on  certain  issues.  A  short 
discussion  of  these  issues  follows. 


Definition  of  "Miner" 

We  are  interested  in  whether  the 
proposed  definition  of  "miner"  is 
appropriate.  Workers  who  fit  the 
definition  of  "miner"  under  the 
proposal  would  be  required  to  receive 
comprehensive  training,  including  new 
miner  training  or  newly-hired 
experienced  miner  training,  as 
appropriate.  Persons  who  fall  outside 
this  definition  would  be  required  to 
receive  site-specific  hazard  training. 

Under  the  proposal,  a  person  engaged 
in  mining  operations  integral  to 
extraction  or  production  would  be 
considered  a  "miner."  We  intend  that 
the  definition  of  "miner"  include  those 
workers  whose  activities  are  related  to 
the  day-to-day  process  of  extraction  or 
production. 

We  are  particularly  interested  in 
recommendations  for  final  rule  language 
that  would  help  to  clariiy  the  scope  and 
application  of  this  definition. 
Specifically,  we  would  like  comments 
on  whether  the  final  rule's  definition  of 
"miner"  should  include  persons  whose 
exposing  to  mine  hazards  is  fi^uent  or 
regular,  regardless  of  whether  they  are 
engaged  in  extraction  or  production,  or 
who  are  employed  by  the  production- 
operator,  similar  to  the  approach  taken 
in  our  training  regulations  in  part  48. 
Another  possible  approach  would  be  to 
characterize  a  person's  activities  more 
specifically  in  terms  of  how  integral  or 
essential  they  are  to  extraction  or 
production  at  the  time. 

Plan  Approval  Process 

The  proposal  would  require  each 
operator  to  develop  and  implement  a 
written  training  plan  that  includes 
programs  for  training  new  miners  and 
newly-hired  experienced  miners, 
training  miners  for  new  tasks,  annual 
refresher  training,  and  hazard  training. 
Plans  that  include  the  minimum 
information  specified  in  the  proposal 
would  be  considered  approved  and 
would  not  be  required  to  be  submitted 
to  us  for  formal  review,  unless  the 
operator,  a  miner  or  a  miners' 
representative  request  it.  Miners  and 
their  representatives  would  also  be 
given  the  opportunity  to  comment  on 
the  plan  before  it  is  implemented. 

The  approach  taken  in  the  proposal 
for  plan  approval  recognizes  that,wliile 
our  review  of  written  training  plans 
could  provide  an  initial  check  on  the 
quality  of  the  program,  such  review 
could  not  ensure  that  the  program  is 
successful  in  its  implementation.  Rather 
than  expending  our  resources  on  the 
review  and  approval  of  training  plans  at 
all  of  the  mines  affected  by  this  nde,  we 
would  instead  direct  those  resources 


toward  verification  of  the  effectiveness 
of  training  plans  in  their  execution,  and 
in  assisting  operators  in  developing  and 
providing  quality  training  to  their 
employees.  Similarly,  operator  sand 
training  providers  would  be  able  to 
focus  on  the  development  and 
administration  of  training  plans  rather 
than  on  traditional  procedures  to  gain 
our  approval. 

We  are  interested  in  comments  on 
whether  the  proposed  approach  is 
appropriate,  and  whether  we  should 
require  information  in  addition  to  what 
is  required  in  the  proposal  before  we 
consider  a  plan  approved,  or  whether 
we  should  require  less  information.  We 
are  also  interested  in  whether  any 
commenters  believe  a  traditional  plan 
approval  process,  similar  to  the  process 
in  part  48,  is  needed  to  ensure  that 
training  plans  meet  tniniTnntn  standards 
of  quality,  and  why  this  may  be  true. 

New  Miner  Training 

Under  the  proposal,  no  minimum 
number  of  hoiu^  of  training  is  required 
for  a  new  miner  before  he  or  she  begins 
work  under  the  close  supervision  of  an 
experienced  miner.  Instead,  the 
proposal  reqiiires  instruction  in  four 
subject  areas  before  the  miner  can 
assume  work  duties.  By  not  requiring  a 
minimimi  number  of  hours  of  initial 
training  for  new  miners,  the  proposal 
would  provide  flexibility  to  tailor 
training  plans  to  focus  on  the  unique 
needs  of  the  mine  and  workforce  and  to 
provide  the  most  efiiective  and  relevant 
training  for  the  new  miners.  At  the  same 
time,  because  specific  subject  areas 
would  be  covered  before  new  miners 
being  work,  the  miners  would  receive 
training  on  relevant  topics  to  ensure  that 
they  are  familiar  with  the  operations 
and  environment  at  the  mine, their  job 
duties,  and  the  hazards  they  may 
encounter  at  the  mine  site. 

We  are  interested  in  whether 
commenters  eigree  with  this  approach, 
or  whether  the  final  rule  should 
establish  a  minimum  number  of  hours 
of  training  that  new  miners  must  receive 
before  beginning  work.  One  possible 
approach  would  be  to  specify  a 
minimum  number  of  hoiu^  of  initial 
training  that  must  be  provided  to  miners 
based  on  mine  size  or  complexity  of 
operation.  For  example,  a  large 
operation  may  be  required  to  provide 
eight  hours  of  training,  swhile  a  very 
small  operation  would  be  required  to 
provide  one  hour  of  training.  We  are 
interested  in  comments  on  this 
alternative,  particularly  on  the  criteria 
that  might  be  used  in  determining  how 
much  initial  new  miner  training  must  be 
given,  such  as  employment,  type  of 
operation,  type  and  amount  of 
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equipment,  etc.  Commenters  who 
believe  that  a  minimum  number  of 
hours  of  training  should  be  required 
should  also  specify  what  the  minimum 
number  of  hours  should  be. 

New  Task  Training 

This  proposed  rule  would  require 
miners  to  be  trained  for  new  tasks  and 
for  regularly  assignee  tasks  that  have 
changed.  The  new  task  training 
requirements  in  the  proposal  are  very 
performance-oriented,  and  do  not 
include  detailed  specifications  for  this 
training.  However,  we  are  interested  in 
comments  on  whether  the  final  rule 
should  include  more  detail  and 
guidance  on  the  elements  of  an  effective 
new  task  training  program,  and  what 
areas  should  be  addressed.  We  are  also 
interested  in  comments  on  whether  new 
task  training  requirements  under  the 
final  rule  should  be  modeled  after  the 
requirements  in  part  48,  as 
recommended  by  some  comments  at  the 
public  meetings. 

Training  Instructors 

The  proposal  would  not  require  a 
formal  program  for  the  approval  or 
certification  of  instructors,or  establish 
rigid  minimum  qualifications  for 
instructors.  Instead,  training  must  be 
provided  by  a  "competent  person," 
which  is  defined  as  a  person  designated 
by  the  operator  who  has  the  ability, 
training,  knowledge,  or  experience  to 
provide  training  to  miners  on  a 
particular  subject.  Under  this  definition, 
the  competent  person  must  also  be  able 
to  evaluate  the  effectiveness  of  the 
training. 

We  are  interested  in  comments  on  the 
approach  taken  in  the  proposal  for 
instructors,  particularly  on  the  fact  that 
the  proposal  would  not  require  a  formal 
instructor  approval  or  certification 
program.  We  are  also  interested  in 
commenters'  views  on  whether  the  final 
rule  should  require  some  minimum 
amount  of  formal  training  for 
instructors,  designed  to  ensure  that  the 
instructor  has  the  communication  skills 
needed  to  provide  effective  training. 

Annual  Refresher  Training 

Under  the  proposal,  refresher  training 
must  include,  at  a  minimiun,  instruction 
on  changes  at  the  mine  that  could 
adversely  affect  the  miner's  health  or 
safety.  The  proposal  includes  a  list  of 
suggested  topics  that  refresher  training 
could  cover,  but  these  topics  are  not 
mandatory.  We  are  interested  in 
whether  the  final  rule  should  include 
more  detailed  requirements  or  guidance 
for  refresher  training  programs.  We  are 
also  interested  in  whether  there  are  any 
other  subjects  that  commenters  believe 


should  be  required  as  part  of  annual 
refresher  training  at  all  mines,  or 
whether  the  final  rule  should  remain  at 
performance-oriented  as  the  proposal. 

Effective  Date  and  Compliance 
Deadlines 

We  are  interested  in  comments  on 
how  much  time  shovdd  be  allowed  for 
the  mining  conununity  to  come  into 
compliance  with  the  final  rule.  Several 
speakers  at  the  public  meetings  stated 
that  one  year  after  the  date  of 
publication  of  the  final  rule  would 
provide  a  sufficient  period  of  time  for 
affected  operations  to  come  into 
compliance.  Several  other  speakers 
indicated  that  six  months  past  the 
publication  date  would  be  adequate. 

One  possible  approach  would  be 
phased-in  compliance  deadlines,  where 
some  of  the  rule's  requirements  would 
go  into  effect  at  different  stages.  For 
example,  the  requirement  that  you 
develop  and  implement  a  training  plan 
might  become  effective  six  months  after 
the  final  rule  is  published,  while  the 
requirements  for  the  various  types  of 
miner  training  would  take  effect  one 
year  after  publication. 

We  are  seeking  comments  on  whether 
phased-in  deadlines  would  be  useful  in 
facilitating  compliance,  and  what  period 
of  time  will  be  needed  for  full 
compliance.  We  imderstand  that  there 
will  be  a  very  large  niunber  of 
operations  coming  into  compliance 
simultaneously  and  wish  to  allow  a 
reasonable  amount  of  time  for  the 
transition. 

Costs  and  Benefits  of  the  Proposed  Rule 

We  are  interested  in  comments  on  all 
elements  (including  methodology, 
assumptions,  and  data)  of  our  analysis 
of  the  costs  and  benefits  of  compliance 
with  the  proposed  rule. 

In  terms  of  compliance  costs,  we 
specifically  request  comments  on  the 
following  issues:  (1)  The  non- 
compliance estimates  used  in  our 
preliminary  Regulatory  Economic 
Analysis  for  the  proposed  rule  and 
whether  partial  compliance  with 
existing  part  48  training  requirements 
would  be  a  more  realistic  and  useful 
assumption;  (2)  whether  new  mines  are 
predominantly  opened  by  current  mine 
owners  (who  woidd  presumably  be  able 
to  adopt  an  approved  training  plan)  and, 
more  generally,  whether  the  cost 
assimiptions  for  existing  mines  to 
develop  a  training  plan  are  equally 
applicable  to  new  mines;  (3)  the 
assiunptions  concerning  short  safety 
meetings  used  to  derive  the  estimate  of 
exempt  mine  operator  savings 
attributable  to  the  proposed  rule;  and  (4) 
the  cost  assumptions  concerning  hazard 


training,  including,  particularly,  the 
number  of  persons  requiring  hazard 
training. 

In  terms  of  safety  and  health  benefits, 
we  request  comments  on  (1)  our 
estimates  of  the  number  of  fatalities 
likely  to  be  prevented  by  compliance 
with  the  proposed  rule;  (2)  the  effect  of 
increased  production  levels  on  the 
number  of  fatalities  and  the  fatality  rate; 
and  (3)  what  factors,  other  than  training, 
might  make  exempt  mines  more 
hazardous  than  nonexempt  nunes. 

We  are  also  interested  in  comments 
related  to  potential  economic  benefits 
you  might  derive  from  improved  miner 
safety  and  health  resulting  from 
compliance  with  the  rule.  For  example, 
during  the  public  meetings,  several 
speakers  stated  that  their  companies 
were  able  to  reduce  workers' 
compensation  insurance  costs 
significantly  by  instituting  an  effective 
safety  and  health  training  program.  We 
are  specifically  interested  in  comments 
concerning  how  compliance  with 
proposed  part  46  might  affect  workers' 
compensation  costs  at  your  operations. 
Other  economic  benefits  bom  improved 
miner  health  and  safety  we  request  your 
comments  on  include,  but  are  not 
limited  to,  an  increase  in  productivity; 
a  reduction  in  property  loss  and  down 
time  associated  with  accidents;  and  a 
reduction  in  employee  turnover. 

m.  Hearing  Procedores 

We  will  conduct  the  hearings  in  an 
informal  manner  with  a  panel  of  MSHA 
officials.  Although  formal  rules  of 
evidence  or  cross  examination  do  not 
apply,  the  chair  may  exercise  discretion 
to  ensure  the  orderly  progress  of  the 
hearings  and  may  exclude  irrelevant  or 
unduly  repetitious  material  and 
questions. 

We  will  begin  each  session  with  an 
opening  statement  and  will  then  give 
members  of  the  public  an  opportimity  to 
make  oral  presentations.  The  hearing 
panel  may  ask  questions  of  speakers. 
Verbatim  transcripts  of  the  proceedings 
will  be  prepared  and  made  a  part  of  the 
rulemaking  record.  Copies  of  the 
hearing  transcripts  will  be  made 
available  for  public  review,  and  will 
also  be  posted  on  our  Internet  Home 
Page  at  http://www.msha.gov. 

We  will  also  accept  written  conunents 
and  other  appropriate  information  from 
any  interested  party,  including  those 
who  do  not  make  oral  presentations.  All 
comments  and  information  submitted 
will  be  considered  by  us  in  the 
development  of  the  final  rule  and 
included  as  part  of  the  rulemaking 
record.  To  allow  for  the  submission  of 
posthearing  comments,  the  record  will 
remain  open  imtil  Jime  16, 1999. 
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Dated:  April  6, 1999. 
Marvin  W.  Nichols,  Jr., 

Deputy  Assistant  Secretary  for  Mine  Safety 
and  Health. 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

7  CFR  Part  3418 
RiN  0524-AA23 

Stalceholder  input  Requirements  for 
Recipients  of  Agricuitural  Researcii, 
Education,  and  Extension  Formuia 
Funds 

AGENCY:  Cooperative  State  Research, 

Education,  and  Extension  Service, 

USDA. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  proposes  to  add  a  new 
part  3418  to  Title  7,  Subtitle  B,  Chapter 
XXXIV  of  the  Code  of  Federal 
Regulations,  for  the  purpose  of 
implementing  section  102(c)  of  the 
Agricultural  Research,  Extension,  and 
Education  Reform  Act  of  1998 
(AREERA)  (7  U.S.C.  7612(c))  which 
requires  1862  land-grant  institutions, 
1890  land-grant  institutions,  and  1994 
land-grant  institutions  that  receive 
agricultural  research,  extension,  or 
education  formula  funds  to  establish  a 
process  for  stakeholder  input  on  the 
uses  of  such  funds.  Failure  to  comply 
with  these  shakeholder  input 
requirements  may  result  in  the 
withholding  of  a  recipient  institution's 
formula  funds  and  redistribution  of  its 
share  of  formula  funds  to  other  eligible 
institutions. 

DATES:  Written  comments  are  invited 
from  interested  individuals  and 
organizations.  To  be  considered  in  the 
formulation  of  the  final  rule,  comments 
must  be  received  on  or  before  May  14, 
1999. 

ADDRESSES:  Address  all  comments  to 
CSREES-USDA;  Office  of  Extramural 
Programs;  Policy  and  Program  Liaison 
Staff;  Mail  Stop  2299;  1400 
Independence  Avenue,  S.W.; 
Washington,  DC  20250-2299. 
Comments  may  be  hand-delivered  to 
CSREES-USDA;  Office  of  Extramural 
Programs;  Policy  and  Program  Liaison 
Staff;  Room  302  Aerospace  Center;  901 
D  Street,  SW;  Washington,  DC  20024. 
Comments  may  also  be  mailed 
electronically  to  oep@reeusda.gov. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Louise  Ebaugh;  Director,  Office  of 
Extramural  Programs;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
Washington,  DC  20250;  at  202-720- 
9181,  202-401-7752  (fax)  or  via 
electronic  mail  at  oepdreeusda.gov. 


SUPPLEMENTARY  INFORMATION: 
Badcground  and  Purpose 

The  Cooperative  State  Research, 
Education,  and  Extension  Service 
(CSREES)  proposes  a  rule  to  implement 
section  102(c)  of  the  Agricultiu^ 
Research,  Extension,  and  Education 
Reform  Act  of  1998  (AREERA)  (7  U.S.C. 
7612(c))  which  requires  1862,  1890,  and 
1994  institutions  (specific  land-grant 
colleges  and  universities  as  defined  by 
section  2  of  AREERA  (7  U.S.C.  7601)) 
receiving  agricultural  research, 
extension,  or  education  formula  funds 
from  CSREES  to  establish  a  process  for 
receiving  input  from  persons  who 
conduct  or  use  agricultural  research, 
extension,  or  education  on  the  uses  of 
such  funds.  For  purposes  of  this  rule, 
these  persons  are  referred  to  as 
stakeholders.  Section  102(c)(2)  of 
AREERA  required  the  Secretary  of 
Agricultiue  to  promulgate  regulations 
specifying  what  those  land-grant 
institutions  had  to  do  to  meet  this 
stakeholder  input  requirement,  and 
what  consequences  would  befall  any 
institution  that  did  not  meet  such  a 
requirement. 

Section  102(c)  on  its  face  only  applies 
to  land-grant  colleges  and  universities 
established  pursuant  to  the  First  Morrill 
Act,  as  amended  (7  U.S.C.  301,  et  seq.) 
(1862  institutions),  the  Second  Morrill 
Act,  as  amended  (7  U.S.C.  321,  et  seq.) 
(1890  institutions),  and  the  Equity  in 
Educational  Land-Grant  Status  Act  of 
1994,  as  amended  (7  U.S.C.  301  note) 
(1994  institutions).  CSREES  has 
determined  that  the  fonntda  funds 
specified  in  section  102(c)  are: 
agriciiltural  research  funds  provided  to 
the  1862  institutions  and  agricultiual 
experiment  stations  imder  the  Hatch  Act 
of  1887,  as  amended  (7  U.S.C.  361a,  et 
seq.);  extension  funds  provided  to  1862 
institutions  under  sections  3(b)  emd  3(c) 
of  the  Smith-Lever  Act,  as  amended  (7 
U.S.C.  343(b)  and  (c)),  and  section 
208(c)  of  the  District  of  Columbia  Public 
Postsecondary  Education 
Reorganization  Act,  Pub;  L.  93-471,  as 
amended;  agricultural  research  and 
extension  funds  provided  to  1890 
institutions  under  sections  1444  and 
1445,  respectively,  of  the  National 
Agriciiltural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977 
(NARETPA),  as  amended  (7  U.S.C.  3221 
and  3222);  education  formula  funds 
provided  to  1994  institutions  under 
section  534(a)  of  the  Equity  in 
Educational  Land-Grant  Status  Act  of 
1994  (7  U.S.C.  301  note);  research  funds 
provided  for  forestry  schools  under  the 
Mclntire-Stennis  Act  of  1962,  as 
amended  (16  U.S.C.  582a,  et  seq.);  and 
animal  health  and  disease  research 


funds  provided  to  veterinary  schools 
and  agricidtural  experiment  stations 
imder  section  1433  of  NARETPA,  as 
amended  (7  U.S.C.  3195). 

The  1862, 1890,  and  1994  institutions 
are  not  the  sole  institutions  eligible  to 
receive  formula  funds  imder  all  of  these 
Acts.  There  is  one  agricultiual 
experiment  station  that  is  not  a  college 
or  university,  and  a  handful  of  forestry 
or  veterinary  schools  that  are  not  land- 
grant  institutions.  However,  given  that 
the  number  of  such  institutions  is  de 
minimus,  and  the  impracticality  of 
trying  to  segregate  stakeholder 
comments  with  respect  to  these  few 
institutions,  CSREES  has  determined  to 
apply  this  proposed  rule  to  any 
recipient  of  the  aforementioned  formula 
fimds. 

The  proposed  rule  does  not  require 
recipient  institutions  to  adopt  any 
particular  format  for  soliciting 
stakeholder  input.  It  only  requires  that 
recipient  institutions  report  annually  to 
■  CSREES  (1)  the  actions  taken  to 
encoiuage  stakeholder  input;  and  (2)  a 
brief  statement  of  the  process  used  by  a 
recipient  institution  to  identify 
individuals  or  groups  as  stakeholders 
and  to  collect  input  from  them. 

Failure  to  comply  with  the 
requirements  of  this  rule  may  result  in 
the  withholding  of  a  recipient 
institution's  formula  funds  and 
redistribution  of  its  share  of  formula 
funds  to  other  eligible  institutions,  as 
authorized  by  law. 

In  addition  to  the  comments  from  the 
recipient  institutions  directiy  affected 
by  this  rule,  CSREES  encourages  public 
comments  from  stakeholders.  Interested 
parties  also  are  invited  to  review  the 
Guidelines  for  State  Plans  of  Work  to  be 
published  in  the  Federal  Register  for 
comment  by  mid  April  1999,  which  will 
describe  related  land-grant  processes 
involving  stakeholders. 

Classification 

This  rule  has  been  reviewed  imder 
Executive  Order  12866  and  has  been 
determined  to  be  nonsignificant  as  it 
will  not  create  a  serious  inconsistency 
or  otherwise  interfere  with  an  action 
planned  by  another  agency;  will  not 
materially  4lter  the  budgetary  impact  of 
entitiement,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  the  recipients  thereof;  and  will  not 
raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in  this 
executive  order.  This  rule  also  will  not 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment. 
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public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 

Regulatory  Flexibility  Act 

The  Department  certifies  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility 
Act,  Pub.  L.  No.  96-534  (5  U.S.C.  601 
et  seq.).  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required  for 
this  proposed  rule. 

Catalog  of  Federal  Domestic  Assistance 

The  programs  affected  by  this  r\ile  are 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  imder  No.  10.203,  Payments 
to  Agricultural  Experiment  Stations 
Under  the  Hatch  Act,  No.  10.205, 
Payments  to  1890  Laiid-Grant  Colleges 
and  Tuskegee  University,  No.  10.202, 
Cooperative  Forestry  Research,  No. 
10.207,  Animal  Health  and  Disease 
Research,  No.  10.500,  Cooperative 
Extension  Service,  and  No.  10.221, 
Tribal  Colleges  Education  Equity  Grants. 

Paperwwk  Reduction  Act 

In  accordance  with  the  Office  of 
Management  and  Budget  (0MB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1955  (44  U.S.C.  chapter  35),  the 
information  collection  and 
recordkeeping  requirements  that  will  be 
imposed  in  implementation  of  this 
proposed  rule  have  been  submitted  to 
0MB  for  approval.  These  requirements 
would  not  become  effective  prior  to 
0MB  approval. 

This  new  collection  of  information 
and  recordkeeping  requirement  will 
enable  CSREES  to  determine  whether 
the  recipient  institutions  have 
established  and  implemented 
stakeholder  input  processes.  Many  of 
the  land-grant  institutions  already  have 
functioning  stakeholder  input  processes 
and  use  the  results  of  these  processes  to 
develop  long  range  plans,  commonly 
referred  to  as  plans  of  work,  for  their 
agricultural  research,  education,  and 
extension  activities.  The  proposed  7 
CFR  3418  will  require  that  by  October 
1, 1999,  each  recipient  institution  will 
have  established  and  implemented  a 
stakeholder  input  process  on  the  uses  of 
their  agricultural  research,  education, 
and  extension  formida  funds  and  that 
the  institution  submit  an  annual  report 
on  this  process  to  CSREES.  Failure  to 
comply  may  result  in  the  withholding  of 
a  recipient  institution's  formula  funds 
and  redistribution  of  its  share  of  formula 
funds  to  other  eligible  institutions,  as 
authorized  by  law.. 

Respondents:  First-tier  respondents 
will  be  the  land-grant  institutions  of  the 
States  and  tribes,  or  other  specific 


institutions  as  defined  in  the  regulation, 
which  will  provide  information  to 
USDA  on  the  process  and  actions  used 
by  recipient  institutions  to  identify 
stakeholders  and  solicit  their  input. 
Second-tier  respondents  to  the 
collection  of  information  will  be  the 
stakeholders  who  conduct  or  use 
agricultural  research,  extension,  or 
education  within  a  State  or  tribe 
receiving  formula  funds. 

This  collection  of  information  will  be 
mandatory  for  first-tier  respondents 
while  it  will  be  voluntary  for  the 
second-tier  respondents. 

Estimate  of  the  Burden:  The  burden 
on  the  first-tier  respondents  is  estimated 
at  9.19  hours  per  response. 

Estimated  Number  of  Respondents: 
116. 

Estimated  Annual  Number  of 
Responses:  311. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,859  hoius. 

Frequency  of  Responses:  Annually. 

Comments:  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  acciiracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments  may 
be  sent  to:  CSREES-USDA;  Office  of 
Extramural  Programs;  Policy  and 
Program  Liaison  Staff;  Mail  Stop  2299; 
1400  Independence  Avenue,  S.W.; 
Washington,  DC  20250-2299  by  June  14, 
1999  or  to  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20502.  Reference  should  be  made  to 
the  volmne,  page,  and  date  of  this 
Federal  Register  publication. 

List  of  Subiects  in  7  CFR  3418 

Agricultural  education.  Agricultural 
extension.  Agricultural  research. 
Colleges  and  universities. 

For  reasons  stated  in  the  preamble, 
chapter  XXXIV  of  Title  7  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  Part  3418  to  read  as  follows: 


PART  3418— STAKEHOLDER  INPUT 
REQUIREMENTS  FOR  REaPIENTS  OF 
AGRICULTURAL  RESEARCH, 
EDUCATION,  AND  EXTENSION 
FORMULA  FUNDS 


Sec. 

3418.1 

Definitions. 

3418.2 

Scope  and  Purpose. 

3418.3 

Applicability. 

3418.4 

Reporting  Requirement. 

3418.5 

Failure  to  Report. 

3418.6 

Prohibition. 

Authority:  5  U.S.C.  301;  7  U.S.C. 

7612(c)(2). 

f3418.1    Definition*. 

As  used  in  this  part: 

1862  institution  means  a  college  or 
university  eligible  to  receive  funds 
under  the  Act  of  July  2, 1862  (7  U.S.C. 
301,  ef  seq.). 

1890  institution  means  a  college  or 
imiversity  eUgible  to  receive  funds 
under  the  Act  of  August  30. 1890  (7 
U.S.C.  321,  et  seq.),  including  Tuskegee 
University. 

1994  institution  means  an  institution 
as  defined  in  section  532  of  the  Equity 
in  Educational  Land-Grant  Status  Act  of 
1994  (7  U.S.C.  301  note). 

Formula  funds  means  agricultural 
research  funds  provided  to  1862 
institutions  and  agricultural  experiment 
stations  under  the  Hatch  Act  of  1887  (7 
U.S.C.  361a,  et  seq.);  extension  funds 
provided  to  1862  institutions  under 
sections  3(b)  and  3(c)  of  the  Smith-Lever 
Act  (7  U.S.C.  343(b)  and  (c))  and  section 
208(c)  of  the  District  of  Columbia  Public 
Postsecondary  Education 
Reorganization  Act,  Pub.  L.  93-471; 
agricultural  extension  and  research 
funds  provided  to  1890  institutions 
under  sections  1444  and  1445  of  the 
National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977  (NARETPA)  (7  U.S.C.  3221  and 
3222);  education  formula  funds 
provided  to  1994  institutions  under 
section  534(a)  of  the  Equity  in 
Educational  Land-Grant  Statiis  Act  of 
1994  (7  U.S.C.  301  note);  research  funds 
provided  to  forestry  schools  imder  the 
Mclntire-Stennis  Act  of  1962  (16  U.S.C. 
582a,  et  seq.);  and  animal  health  and 
disease  research  funds  provided  to 
veterinary  schools  and  agricultural 
experiment  stations  under  section  1433 
of  NARETPA  (7  U.S.C.  3195). 

Recipient  institution  means  any  1862 
institution,  1890  institution.  1994 
institution,  or  any  other  institution  that 
receives  formula  funds  from  the 
Department  of  Agricultiue. 

Stakeholder  means  any  person  who 
has  the  opportunity  to  use  or  conduct 
agricidtural  research,  extension,  or 
education  activities  of  recipient 
institutions. 
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§3418.2    Scope  and  purpose. 

Section  102(c)  of  the  Agricultiiral 
Research,  Extension,  and  Education 
Reform  Act  of  1998  (7  U.S.C.  7612(c)) 
requires  land-grant  institutions,  as  a 
condition  of  receipt  of  formula  funds,  to 
solicit  and  consider  input  and 
recommendations  from  stakeholders 
concerning  the  use  of  formula  funds. 
This  regulation  implements  this 
requirement  consistently  for  all 
recipient  institutions  that  receive 
formula  funds. 

}  341 8.3    Applicability. 

To  obtain  formula  funds  after 
September  30, 1999,  each  recipient 
^institution  shall  establish  and 
implement  a  process  for  obtaining 


stakeholder  input  on  the  uses  of  formula 
funds  in  accordance  with  this  part. 

§  341 8.4    Reporting  requirement 

Each  recipient  institution  shall  report 
to  the  Department  of  Agriculture  by 
October  1  of  each  fiscal  year,  the 
following  information  related  to 
stakeholder  input  and 
recommendations:  (1)  actions  taken  to 
seek  stakeholder  input  that  encoiirages 
their  participation  and 

(2)  a  brief  statement  of  the  process 
used  by  the  recipient  institution  to 
identify  individuals  and  groups  who  are 
stakeholders  and  to  collect  input  &t)m 
them. 

§  341 8.5    Failure  to  report. 

Formula  funds  may  be  withheld  and 
redistributed  if  a  recipient  institution 


fails  to  either  comply  with  §  3418.3  or 
report  under  §  3418.4. 

§3418.6    Prohibition. 

A  recipient  institution  shall  not 
require  input  from  stakeholders  as  a 
condition  of  receiving  the  benefits  of,  or 
participating  in,  the  agricultural 
research,  education,  or  extension 
programs  of  the  recipient  institution. 

Done  at  Washington,  DC,  this  7th  day  of 
April  1999. 
Eileen  Kennedy, 

Deputy  Undersecretary,  Research, 
Education,  and  Economics. 
[FR  Doc.  99-9262  Filed  4-13-99;  8:45  am) 
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24  CFR  Part  103 

Fair  Housing  Compiaint  Processing;  Plain 
Language  Revision  and  Reorganization; 
interim  Rule 
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DEPARTMENT  OF  HOUSING  AND  Facsimile  (FAX)  comments  will  not  be 

URBAN  DEVELOPMENT  accepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

24  CFR  Part  103  Judith  Keeler,  Acting  Director,  Office  of 

Enforcement,  Office  of  Fair  Housing  and 

[Docket  No.  FR-4433-1-01)  ^qual  Opportunity.  U.S.  Department  of 

niM  9C9Q-AAfu;  Housing  and  Urban  Development,  451 

"     ""^  Seventh  Street,  SW.  Washington,  DC 

Fair  Housing  Complaint  Processing;  20410-2000;  telephone  (202)  708-0836 

Plain  Language  Revision  and  (diis  is  not  a  toll-free  number).  Hearing 

Reorganization  oi"  speech  impaired  individuals  may 

access  this  niunber  via  TTY  by  calling 
agency:  Office  of  the  Assistant  the  toll-free  Federal  Information  Relay 
Secretary  for  Fair  Housing  and  Equal  Service  at  (800)  877-8339. 
Opportunity,  HUD.  SUPPLEMENTARY  INFORMATION: 
action:  Interim  rule.  ,  , 
■■ Background 

summary:  This  interim  rule  revises  j^^^^  y^  ^f  ^^  ^ivil  Rights  Act  of 

HUD  s  regulations  that  concern  the  ^ggg  (Public  Uw  90-284,  82  Stat.  81, 

processmg  of  fair  housing  complaints  in  approved  April  11. 1968.  codified  as 

two  ways  First,  the  current  sections  that  aj^gnded  at  42  U.S.C.  3601-3619)  (the 

address  the  filing  of  complaints  have  ^^^  Housing  Act)  prohibits 

been  rewritten  using  plain  language.  discrimination  in  the  sale,  rental,  or 

Plain  language  is  an  approach  to  writing  financing  of  housing  based  on  race, 

that  promotes  responsive,  accessible,  ^,^,1^^^  religion,  national  origin,  sex. 

and  understandable  written  disability,  or  familial  status.  To  enforce 

communication.  Second,  the  sections  ^j^j^  prohibition,  the  Fair  Housing  Act 

that  address  the  investigation  of  authorizes  HUD  to  receive  and 

complaints  have  been  moved  to  another  investigate  housing  discrimination 

place  m  the  regulations.  We  are  revising  comolaints 
these  regulations  to  niake  the  j^  1988.  the  Fair  Housing 

procedures  for  filing  housing  Amendments  Act  (PubUc  Uw  100-430. 

discnmmation  complaints  easier  to  ^^2  Stat.  1619.  approved  September  13. 

understand.  This  rule  does  not  change  ^338)  (the  1988  Act)  expanded  HUD's 

the  substance  of  the  existing  fair  authority  to  initiate  fair  housing 

housing  complaint  processing  investigations  and  to  file  complaints, 

regulations.  y^g  implemented  the  1988  Act  through 

DATES:  Effective  Date:  May  14. 1999.  final  regulations  published  on  January 

Comments  Due  Date:  Comments  must  be  23, 1989  (54  FR  3232).  The  January  23. 

submitted  by  June  14. 1999.  1939  final  rule,  among  other  things. 

ADDRESSES:  Interested  persons  are  established  a  new  24  CFR  part  103.  Part 

invited  to  submit  comments  regarding  103  describes  the  policies  and 

this  interim  rule  to  the  Rules  Docket  procedures  that  govern  the  processing  of 

Clerk,  Office  of  the  General  Counsel,  fair  housing  complaints. 
Room  10276.  Department  of  Housing  This  rule  revises  subpart  B  (entiUed 

and  Urban  Development.  451  Seventh  "Complaints")  of  the  part  103 

Street,  SW.  Washington.  DC  20410-  regulations  in  two  ways.  First,  the 

0500.  Comments  should  refer  to  the  sections  in  subpart  B  that  address  the 

above  docket  number  and  title.  A  copy  filing  of  complaints  have  been  rewritten 

of  each  comment  submitted  will  be  using  plain  language.  Second,  the 

available  for  public  inspection  and  ^  sections  in  subpart  B  that  address  the 

copying  between  7:30  jun  and  5:30  pm  investigation  of  complaints  have  been 

weekdays  at  the  above  address.  moved  to  subpart  D  (entiUed 

If  you  are  using  this  method... 

World  Wide  Web 

Email  

Postal  Address .' 

Phone  (voice) ~ 


"Investigation  Procedures").  Subpart  D 
concerns  investigation  procedures  for 
fair  housing  complaints. 

Plain  Language 

HUD  has  revised  24  CFR  part  103. 
subpart  B  using  plain  language  in 
response  to  President  Clinton's 
Memorandum  of  June  1. 1998,  entitled 
"Plain  Language  in  Government"  (63  FR 
31885.  Wednesday.  June  10.  1998).  In 
this  memorandum,  President  Clinton 
directed  Federal  agencies  to  use  plain 
language  in  all  government  writing. 
With  respect  to  rules.  President  Clinton 
directed  Federal  agencies  to  use  plain 
language  in  new  proposed  and  final 
rules  beginning  January  1. 1999.  In  the 
same  memoremdum.  President  Clinton 
also  urged  Federal  agencies  to  consider 
rewriting  existing  regulations  in  plain 
language,  as  resources  permit. 

Plain  language  is  an  approach  to 
writing  that  promotes  responsive, 
accessible,  and  understandable  written 
communications.  It  involves  the  use  of 
a  number  of  wrriting  tools  to  create 
dociunents  that  are  visually  inviting, 
logically  organized,  and  imderstandable 
on  the  first  reading.  These  writing  tools 
include: 
^Using^the  active  voice  and  strong 

vefbs; 
— Using  compact  sentences; 
— Using  personal  pronouns  such  as 

"you"  and  "we"; 
— Using  common,  everyday  words; 
— Avoiding  surplus  words  and  technical 

or  legal  jargon; 
— Using  tables  to  present  information 

where  appropriate;  and 
— Using  a  design  and  layout  that 

increases  comprehension. 

We  selected  subpart  B  of  24  CFR  part 
103  6is  the  first  of  our  regulations  to  be 
rewritten  in  plain  language  format, 
because  it  is  important  that  regulations 
addressing  housing  discrimination  be 
easy  to  understand. 

For  more  information  about  plain 
language,  please  contact  the  National 
Partnership  for  Reinventing  Government 
using  one  of  the  following  methods: 


please  use  this  address: 


http://www.plainlanguage.gov 

info@plainlanguage.gov 

National  Partnership  for  Reinventing  Govern- 
ment 750-1 7th  Street,  NW,  Suite  200. 
Washington.  DC  20006. 

Customer  Service  Desk:  (202)  694-0001 . 


Sections  Moved  From  Subpart  B  to 
Subpart  D  of  24  CFR  Part  103 

This  interim  rule  moves  §§  103.45, 
103.50.  and  103.55  fi-om  24  CFR  part 


103.  subpart  B  to  24  CFR  part  103, 
subpart  D.  These  sections,  which  relate 
to  the  investigation  of  complaints,  are 
more  appropriately  located  in  subpart  D. 


Subpart  D  addresses  the  investigation 
procedures  for  fair  housing  complaints. 
In  addition,  this  rule  adds  a  new 
§  103.204  to  subpart  D.  entitled  "HUD 
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complaints  and  compliance  reviews." 
Paragraph  (a)  of  new  §  103.210  clarifies 
that  HUD  may  conduct  a  fair  housing 
investigation  and  file  a  complaint  based 
on  infonnation  that  one  or  more 
discriminatory  housing  practices  has 
occurred,  or  is  about  to  occur. 

Paragraph  (b)  of  §  103.210  repeats  the 
language  of  current  §  103.10(b).  This 
section  concerns  HUD  compliance 
reviews  imder  other  civil  rights 
authorities,  such  as  Executive  Order 
11063,  entitled  "Equal  Opportimity  in 
Housing"  (27  FR  11527,  November  20, 
1962,  reprinted  as  amended  at  42  U.S.C. 
1982  note),  title  VI  of  the  Civil  Rights 
Act  of  1964  (Public  Law  88-352.  78  Stat. 
241,  252,  approved  July  2, 1964, 
codified  as  amended  at  42  U.S.C.  2000d 


et  seq.).  section  109  of  the  Housing  and 
Commimity  Development  Act  of  1974 
(Public  Law  93-383,  88  Stat.  633,  649, 
approved  August  22, 1974,  codified  at 
42  U.S.C.  5309),  section  504  of  the 
Rehabilitation  Act  of  1973  (Public  Law 
93-112,  87  Stat.  355,  394,  approved 
September  26, 1973,  codified  as 
amended  at  29  U.S.C.  794).  and  the  Age 
Discrimination  Act  of  1975  (Public  Law 
94-135,  89  Stat.  728,  approved 
November  28, 1975,  codified  as 
amended  at  42  U.S.C.  6101-6107).  HUD 
is  making  these  revisions  to  clarify  and 
simplify  the  organization  of  its  fair 
housing  complaint  processing 
regulations. 


Substance  of  Complaints  Filing  Process 
Unchanged 

This  interim  rule  does  not  change  the 
substance  of  the  existing  fair  housing 
complaint  processing  regulations.  We 
are  revising  these  regulations  to  make 
the  housing  discrimination  filing 
procedures  more  accessible  and 
understandable  to  the  public.  All 
procedures  and  requirements  for  filing 
housing  discrimination  complaints 
remain  as  they  are  currently. 

List  of  Fair  Housing  Offices 

The  list  of  HUD's  fair  housing  offices, 
with  mailing  addresses  and  phone 
niunbers,  is  provided  in  the  table  below. 
These  offices  have  special  expertise  in 
handling  fair  housing  claims. 


If  you  are  in  ttiis  area... 


Connecticut,     Maine,     Massachusetts,     New 
Hampshire.  Rhode  Island,  or  Vermont. 


New  Jersey  or  New  York 


Delaware,  District  of  Columbia,  Maryland.  Penn- 
sylvania, Virginia,  or  West  Virginia. 

Alat)ama.  the  Caribtwan.  Florida,  Georgia.  Ken- 
tucky, Mississippi,  North  Carolina.  Soutti 
Carolina,  or  Tennessee. 

Illinois,  Michigan,  Minnesota,  Ohio,  or  Wis- 
consin. 

Aritansas,  Louisiana,  New  Mexico,  Oklahoma, 
or  Texas. 

Iowa,  Kansas,  Missouri,  or  Nebraska 

Colorado,  Montana,  North  Dakota,  South  Da- 
kota, Utah,  or  Wyoming. 
Arizona,  Califomia,  Hawaii,  or  Nevada  

Alaska.  Idaho,  Oregon,  or  Washington  


If  after  contacting  the  kxal  office  nearest  you, 
you  still  have  questions — you  may  contact 
HUD  furttier  at:. 


please  contact  ttiis  offne: 


Fair  Housing  Enforcement  Center,  U.S.  Dept.  of  Housing  and  Urt)an  Development,  Thomas  P. 

O'Neill,  Jr.  Federal  Building,  10  Causeway  Street,  Room  321,  Boston,  MA  02222-1092, 

(617)  565-5308;  (800)  827-5005;  TTY  (617)  565-5453. 
Fair  Housing  Enforcement  Center,  U.S.  Dept.  of  Housing  and  Urtaan  Development,  26  Federal 

Plaza,  Room  3532,  New  York.  NY  10278-0068.  (212)  264-9610;  (800)  496^*294;  TTY 

(212)  264-0927. 
Fair  Housing  Enforcement  Center.  U.S.  Dept.  of  Housing  and  Urtjan  Devetopment,  The  Wana- 

maker  Building,  100  Penn  Square  East,  Philadelphia,  PA  19107-3380,  (215)  656-0660; 

(888)  799-2085;  TTY  (215)  656-3450. 
Fair  Housing  Enforcement  Center,  U.S.  Dept.  of  Housing  and  Urban  Development,  Richard  B. 

Russell  Federal  Building,  75  Spring  Street,  SW,  Room  320,  Atlanta,  GA  30303-3388,  (404). 

331-5140;  (800)  440-8091;  TTY  (404)  730-2654. 
Fair  Housing  Enforcement  Center.  U.S.  Dept.  of  Housing  and  Urt)an  Devetopment,  Ralph  H. 

Metcalfe  Federal  Building.  77  West  Jackson  Boulevard,  Room  2101.  Chk»go,  IL  60604- 

3507,  (312)  353-7776;  (800)  765-9372;  TTY  (312)  353-7143. 
Fair  Housing  Enforcement  Center,  U.S.  Dept.  of  Housing  and  Urtwn  Development,  1600 

Throckmorton,  Room  502.  Fort  Worth,  TX  76113-2905.  (817)  978-9270;  (800)  498-9371; 

TTY  (817)  978-9274. 
Fair  Housing  Enforcement  Center.  U.S.  Dept.  of  Housing  and  Urtjan  Development,  Gateway 

Tower  II,  400  State  Avenue,  Room  200.  Kansas  City,  KS  66101-2406,  (913)  551-6958; 

(800)  743-5323;  TTY  (913)  551-6972. 
Fair  Housing  Enforcement  Center,  U.S.  Dept.  of  Housing  and  Urtwm  Development,  633  171h 

Street,  Denver,  CO  80202-3607,  (303)  672-5437;  (800)  877-7353;  TTY  (303)  672-5248. 
Fair  Housing  Enforcement  Center,  U.S.  Dept.  of  Housing  and  Urtian  Devetopment,  Phillip  Bur- 
ton Federal  Building  and  U.S.  Courthouse,  450  GokJen  Gate  Avenue,  San  Francisco,  CA 

94102-3448,  (415)  436-8400;  (800)  347-3739;  TTY  (415)  436-6594. 
Fair  Housing  Enforcement  Center,  U.S.  Dept.  of  Housing  and  Urtjan  Devetopment,  Seattle 

Federal  Office  Building,  909  First  Avenue,  Room  205.  Seattle,  WA  98104-1000.  (206)  220- 

5170;  (800)  877-0246;  TTY  (206)  220-5185. 
U  S  Dept.  of  Housing  and  Urban  Development,  Office  of  Fair  Housing  and  Equal  Opportunity. 

451  Seventh  Street,  SW,  Room  5204,  Washington,  DC  20410-2000,  (202)  708-0836;  (800) 

669-9777;  TTY  (800)  927-9275.  


Findings  and  CertificatioDS 

Justification  for  Interim  Rule 

Ordinarily,  HUD  provides  notice  and 
an  opportimity  for  the  public  to 
comment  on  rules  before  they  become 
effective.  If,  however,  we  determine  that 
notice  and  public  comment  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  we  are  permitted, 
under  24  CFR  10.1  (entitled  "Policy"), 
to  issue  regidations  directly  through  an 
interim  or  final  rule.  In  this  case,  we 
have  determined  that  initial  notice  and 
public  comment  are  unnecessary.  The 


purpose  of  this  rule  is  to  make  the 
housing  discrimination  filing 
procedxues  more  accessible  and 
understandable  to  the  public  by  using 
plain  language.  The  rule  does  not  make 
substantive  dianges  to  the  regulations. 
All  procedures  and  requirements  for 
filing  housing  discrimination 
complaints  remain  as  they  are  currently. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4, 
109  Stat.  48,  64,  approved  March  22, 
1995,  codified  at  2  U.S.C.  1531- 


1538)(UMRA)  requires  Federal  agencies 
to  assess  the  effects  of  their  regidatory 
actions  on  State,  local,  and  tribal 
governments  and  on  the  private  sector. 
This  interim  rule  does  not  impose, 
within  the  meaning  of  the  UMRA,  any 
Federal  mandates  on  any  State,  local,  or, 
tribal  governments  or  on  the  private 
sector. 

Environmental  Impact 

This  interim  rule  sets  out  non- 
discrimination enforcement  procedures. 
Accordingly,  under  24  CFR  50.19(c)(3), 
this  interim  rule  is  categorically 
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excluded  from  environmental  review 
under  the  National  Environmental 
Policy  Act  of  1969  (Public  Law  91-190. 
83  Stat.  852,  approved  January  1, 1970, 
codified  as  amended  at  42  U.S.C.  4321- 
4347). 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  5 
U.S.C.  605(b)  (the  Regulatory  Flexibility 
Act,  Public  Law  96-354,  94  Stat.  1164, 
approved  September  19, 1980,  codified 
as  amended  at  5  U.S.C.  601-612),  has 
reviewed  and  approved  this  interim  rule 
and  in  so  doing  certifies  that  it  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

The  interim  rule  revises,  using  plain 
language,  the  text  of  HUD's  fair  housing 
complaint  processing  regulations  in 
subpart  B  of  24  CFR  part  103.  The  rule 
also  moves  certain  sections  from  subpart 
B  to  subpart  D.  The  rule  does  not  amend 
the  substance  of  HUD's  fair  bousing 
complaint  processing  regulations  at  24 
CFR  part  103.  All  procedures  and 
requirements  for  filing  housing 
discrimination  complaints  remain  as 
they  are  currently.  We  are  revising  these 
regulations  in  order  to  make  the  housing 
discrimination  filing  procedures  more 
accessible  and  understandable  to  the 
public. 

While  we  have  determined  that  this 
rule  woiUd  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  we  welcome 
any  comments  regarding  alternatives  to 
this  rule  that  would  meet  our  objectives, 
as  described  in  this  preamble,  and 
would  be  less  burdensome  to  small 
entities. 

Federalism  Impact 

The  General  Coimsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612  (entitled 
"Federalism"),  has  determined  that  the 
policies  contained  in  this  interim  rule 
do  not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  on 
the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

This  interim  rule  does  not  alter  the 
substance  of  HUD's  existing  fair  housing 
complaint  processing  regulations.  The 
interim  rule  revises  and  reformats  the 
fair  housing  complaint  processing 
regulations  so  that  HUD's  housing 
discrimination  filing  procedures  more 
accessible  to  the  public.  The  interim 
rule  is  exclusively  concerned  with 
policies  and  procedures  applicable  to 
the  processing  of  fair  housing 
complaints.  No  programmatic  or  policy 


changes  result  from  this  rule  that  affect 
.the  Federalism  concerns  addressed  in 
the  Executive  Order.  As  a  result,  this 
interim  rule  is  not  subject  to  review 
under  the  Order. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.400. 

List  of  Subjects  in  24  CFR  Part  103 

Administrative  practice  and 
procedure.  Aged,  Fair  housing. 
Individuals  with  disabilities, 
Intergovernmental  relations. 
Investigations,  Mortgages,  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  24  part  103  is  amended 
as  follows: 

PART  103— FAIR  HOUSING- 
COMPLAINT  PROCESSING 

1.  The  authority  citation  for  24  CFR 
part  103  continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d),  3600-3619. 

2.  Revise  §  103.10  to  read  as  follows: 

§103.10    What  can  I  do  if  I  believe 
someone  Is  discriminating  against  me  In 
tiie  sale,  rental,  finance,  or  advertisement  of 
housing? 

You  can  notify  HUD  if  you  believe 
there  has  been  discrimination  against 
you  in  any  activity  related  to  housing 
because  of  race,  color,  religion,  national 
origin,  sex,  disability,  or  the  presence  of 
children  under  the  age  of  18  in  a 
household. 

3.  Revise  §  103.15  to  read  as  follows: 

§103.15    Can  I  file  a  claim  if  the 
discrimination  has  not  yet  occurred? 

Yes,  you  may  file  a  claim  with  HUD 
if  you  have  knowledge  that  a 
discriminatory  action  is  about  to  occur. 

4.  Revise  §  103.20  to  read  as  follows: 

§  103.20    Can  someone  help  me  with  filing 
a  claim? 

HUD's  Office  of  Fair  Housing  and 
Equal  Opportunity  can  help  you  in 
filing  a  claim,  if  you  contact  them 
directly.  You,  or  anyone  who  acts  for 
you,  may  also  ask  any  HUD  office  or  an 
organization,  individual,  or  attorney  to 
help  you. 

5.  Revise  §  103.25  to  read  as  follows: 

§  1 03.25    What  information  should  I  provide 
to  HUD? 

You  should  provide  us  with: 

(a)  Your  name,  address,  and  telephone 
numbers  where  you  can  be  reached; 

(b)  The  name  and  address  of  the 
persons,  businesses,  or  organizations 
you  believe  discriminated  against  you; 

(c)  If  there  is  a  specific  property 
involved,  you  should  provide  the 


property's  address  and  physical 
description,  such  as  apartment, 
condominium,  house,  or  vacant  lot;  and 

(d)  A  brief  description  of  how  you 
were  discriminated  against  in  an 
activity  related  to  housing.  You  should 
include  in  this  description  the  date 
when  the  discrimination  happened  and 
why  you  believe  the  discrimination 
occurred  because  of  race,  color,  religion, 
national  origin,  sex,  disability,  or  the 
presence  of  children  imder  the  age  of  18 
in  a  household. 

6.  Revise  §  103.30  to  read  as  follows: 

§  1 03.30    How  should  I  bring  a  claim  that  I 
am  ttte  victim  of  discrimination? 

(a)  You  can  file  a  claim  by  mail  or 
telephone  with  any  of  HUD's  Offices  of 
Fair  Housing  and  Equal  Opportuinity  or 
with  any  State  or  local  agency  that  HUD 
has  certified  to  receive  complaints. 

(b)  You  can  call  or  go  to  any  other 
HUD  office  for  help  in  filing  a  claim. 
These  offices  will  send  your  claim  to 
HUD's  Office  of  Fair  Housing  and  Equal 
Opportimity,  which  will  contact  you 
about  the  filing  of  your  complaint. 

7.  Add  §  103.35  to  read  as  follows: 

§  103.35    Is  there  a  time  limit  on  when  I  can 
file? 

Yes,  you  must  notify  us  within  one 
year  that  you  are  a  victim  of 
discrimination.  If  you  indicate  that  there 
is  more  than  one  act  of  discrimination, 
or  that  the  discrimination  is  continuing, 
we  must  receive  your  information 
within  one  year  of  the  last  incident  of 
discrimination. 

8.  Revise  §  103.40  to  read  as  follows: 

§  1 03.40    Can  I  change  my  complaint  after 
it  Is  filed? 

(a)  Yes,  you  may  change  your  fair 
housing  complaint: 

(1)  At  any  time  to  add  or  remove 
people  according  to  the  law  and  the 
facts;  or 

(2)  To  correct  other  items,  such  as  to 
add  additional  information  found 
during  the  investigation  of  the 
complaint. 

(b)  You  must  approve  any  change  to 
your  complaint;  we  will  consider  the 
changes  made  as  of  the  date  of  your 
original  complaint. 

§103.42    [Removed] 

9.  Remove  §  103.42. 

§§103.45,103.50,103.55    [Redesignated] 

10.  Redesignate  §§  103.45, 103.50,  and 
103.55  as  §§  103.201,  103.202,  and 
103.203,  respectively,  and  transfer  to 
subpart  D. 

11.  Revise  newly  redesignated 
§  103.202(b)  to  read  as  follows: 
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§103.202    Notification  of  respondent; 
joinder  of  additional  or  substitute 
respondents. 

***** 

(b)  The  Assistant  Secretary  will  also 
serve  notice  on  any  person  who  directs 
or  controls,  or  who  has  the  right  to 
direct  or  control,  the  conduct  of  another 
person  who  is  involved  in  a  fair  housing 
complaint. 

12.  Add  §  103.204  to  read  as  follows: 

1103.204    HUO  complaints  and  compliance 


(a)  The  Assistant  Secretary  may 
conduct  an  investigation  and  file  a 


complaint  under  this  subpart  based  on 
information  that  one  or  more 
discriminatory  housing  practices  has 
occmred,  or  is  about  to  occur. 

(b)  HUD  may  also  initiate  compliance 
reviews  under  other  appropriate  civil 
rights  authorities,  such  as  E.0. 11063  on 
Equal  Opportimity  in  Housing,  title  VI 
of  the  Civil  Rights  Act  of  1964,  section 
109  of  the  Housing  and  Community 
Development  Act  of  1974,  section  504  of 
the  Rehabilitation  Act  of  1973  or  the 
Age  Discrimination  Act  of  1975. 

(c)  HUD  may  also  make  the 
information  you  provide  available  to 


other  Federal,  State,  or  local  agencies 
having  an  interest  in  the  matter,  hi 
making  such  information  available, 
HUD  will  take  steps  to  protect  the 
confidentiality  of  any  informant  or 
complainant  when  desired  by  the 
informant  or  complainant. 

Dated:  March  2, 1999. 
Eva  M.  Plaza, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

[FR  Doc.  99-9088  Filed  4-13-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education — Safe  and  Drug-Free 
Schools  and  Communities  National 
Programs;  Federal  Activities  Grant 
Program — Middle  School  Drug 
Prevention  and  School  Safety  Program 
Coordinators 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priority  and 
selection  criteria  for  Fiscal  Year  1999 
and  subsequent  years. 

SUMMARY:  The  Secretary  announces  the 
final  priority  and  selection  criteria  for 
fiscal  year  (FY)  1 999.  and  at  the 
discretion  of  the  Secretary  for 
subsequent  years,  under  ihe  Safe  and 
Drug-Free  Schools  and  Conununities 
(SDFSC)  National  Programs  Federal 
Activities  Grants  Program  for  the 
Middle  School  Drug  Prevention  and 
School  Safety  Program  Coordinators 
competition.  The  Secretary  takes  this 
action  to  focus  Federal  financial 
assistance  on  national  needs  to  recruit, 
hire,  and  train  drug  prevention  and 
school  safety  program  coordinators  for 
middle  schools  with  significant  drug, 
discipline  and  violence  problems. 
EFFECTIVE  DATE:  This  priority  takes  effect 
on  April  14,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  about  this  priority 
under  the  Safe  and  Drug-Free  Schools 
and  Communities  National  Programs 
Federal  Activities  Grants  Program, 
contact  the  Safe  and  Drug-Free  Schools 
Program,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  Room 
3E324,  Washington,  DC  20202-6123. 
Telephone:  (202)  260-3954.  FAX:  (202) 
260-7767.  Internet:  http://www.ed.gov/ 
offices/OESE/SDFS. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8:00  a.m.  and  8:00  p.m.. 
Eastern  time,  Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.  Braille,  large  print,  audio 
tape,  or  computer  diskette)  upon  request 
to  the  contact  office  listed  above. 
Individuals  with  disabilities  may  obtain 
a  copy  of  the  application  package  in  an 
alternative  format,  also,  by  contacting 
that  office.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternate 
format  the  standard  forms  included  in 
the  application  package. 

Note:  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 
applications  under  this  competition  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 


SUPPLEMENTARY  INFORMATION:  This 
notice  contains  the  final  priority  and 
selection  criteria  for  FY  1999,  and  at  the 
discretion  of  the  Secretary,  subsequent 
years.  Under  the  absolute  priority 
(Middle  School  Drug  Prevention  and 
School  Safety  Program  Coordinators 
(CFDA  84.184K)),  the  Secretary  may 
make  awards  for  up  to  36  months  to 
local  educational  agencies. 

In  making  awards  under  this  grant 
program,  the  Secretary  may  take  into 
consideration  the  geographic 
distribution  and  the  cQversity  of 
proposed  activities  addressed  by  the 
projects,  in  addition  to  the  rank  order  of 
applicants. 

Contingent  upon  the  availability  of 
funds,  the  Secretary  may  make 
additional  awards  in  FY  2000  fi'om  the 
rank-ordered  list  of  unfunded 
applications  bom  this  competition. 

Definitioiis 

The  following  definitions  apply  to 
this  competition: 

(a)  Middle  schools  are  defined  as  any 
school  serving  students  in  two  or  more 
grades  from  grades  five  through  nine. 

Note:  Students  in  grades  lower  than  five  or 
higher  than  nine  are  not  eligible  to  be  served 
under  this  priority. 

(b)  Local  education  agencies  (LEAs) 
with  the  most  significant  problems  in 
their  middle  schools  are  defined  as 
those  that  have  identified  drug  use,  drug 
prevention  and  school  safety  as  serious 
problems  in  their  most  recent  needs 
assessment  and  have  taken  one  or  more 
of  the  following  actions  within  the  12 
months  preceding  the  date  of  this 
announcement: 

(1)  Suspended,  expelled,  or 
transferred  to  alternative  schools  or 
programs  at  least  one  middle  school 
student  for  possession,  distribution,  or 
use  of  alcohol  or  drugs,  including 
tobacco; 

(2)  Referred  for  treatment  of  substance 
abuse  at  least  five  middle  school 
students; 

(3)  Suspended,  expelled,  or 
transferred  to  alternative  schools  or 
programs  at  least  one  middle  school 
student  for  possession  or  use  of  a 
firearm  or  other  weapon; 

(4)  Suspended,  expelled  or  transferred 
to  alternative  schools  or  programs  at 
least  five  middle  school  students  for 
physical  attacks  or  fights. 

Applications  for  this  competition 
must  be  received  at  the  address 
specified  in  the  notice  inviting 
applications  for  this  competition  no 
later  than  4:30  p.m.  on  Jime  1, 1999. 
Applications  received  after  that  time 
will  not  be  eligible  for  funding. 
Postmarked  dates  will  not  be  accepted. 


Absolute  Priority 

Under  34  CFR  75.105(c)(3)  and  the 
Safe  and  Drug-Free  Schools  and 
Communities  Act,  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  following  priority.  The 
Secretary  funds  under  this  competition 
only  applications  that  meet  this  absolute 
priority. 

Under  the  absolute  funding  priority 
for  this  grant  competition,  LEAs  with 
significant  drug,  discipline,  or  school 
safety  problems  in  their  middle  schools 
must  propose  projects  that — 

(a)  Recruit,  hire,  and  train  full-time 
drug  prevention  and  school  safety 
program  coordinator(s)  for  their  middle 
schools  with  the  most  significant  drug, 
discipline,  or  school  safety  problems; 

(c)  Require  coordinators  hired  with 
funds  under  this  priority  to  perform  at 
least  the  following  functions  in  one  or 
more  middle  schools  with  significant 
drug,  discipline  or  school  safety 
problems: 

(1)  Identify  research-based  drug  and 
violence  prevention  strategies  and 
programs; 

(2)  Assist  schools  in  adopting  the 
most  successful  strategies,  including 
training  of  teachers,  staff  and  relevant 
partners  as,  as  needed; 

(3)  Develop,  conduct,  and  analyze 
assessments  of  school  crime  and  drug 
problems; 

(4)  Work  with  community  agencies 
and  organizations  to  ensure  that 
students'  needs  are  met; 

(5)  Work  with  parents  and  students  to 
obtain  information  about  effective 
programs  and  strategies  and  encourage 
their  participation  in  program  selection 
and  implementation; 

(6)  Assist  in  the  development  and 
implementation  of  evaluation  strategies; 

(7)  Identify  additional  funding 
sources  for  drug  prevention  and  school 
safety  program  initiatives; 

(8)  Provide  feedback  to  SEAs  on 
programs  and  activities  that  have 
proven  to  be  successful  in  reducing  drug 
use  and  violent  behavior;  and 

(9)  Coordinate  with  student  assistance 
and  employee  assistance  programs. 

Local  educational  agencies  may  apply 
for  funding  under  this  priority  to  hire 
one  or  more  coordinators  to  serve 
middle  schools  in  the  district.  Each 
coordinator  hired  with  funds  from  this 
grant  must: 

(1)  Serve  at  least  one  middle  school 
but  no  more  than  seven  middle  schools; 

(2)  Serve  only  students  in  two  or  more 
grades  from  grades  five  through  nine; 

Note:  Students  in  grades  lower  than  five  or 
higher  than  nine  are  not  eligible  to  be  served 
under  this  priority. 
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(3)  Have  no  duties  other  than 
coordination  of  drug  prevention  or 
school  safety  programs; 

(4)  At  a  minimum,  have  a  degree  from 
an  accredited  four-year  institution  of 
higher  education  and  an  academic 
backgroimd  or  equivalent  work 
experience  in  a  field  related  to  youth 
development,  such  as  education, 
psychology,  sociology,  social  work,  or 
nursing. 

LEAs  may  apply  in  consortia  with  one 
or  more  adjacent  LEAs;  however,  each 
participating  LEA  must  ensure  that  all 
requirements  of  the  priority  for  this 
competition  are  met. 

The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority. 

Selection  Criteria 

The  following  selection  criteria  will 
be  used  to  evaluate  applications  for  new 
grants  under  this  competition.  The 
maximum  score  for  all  of  these  criteria 
is  100  points. 

(1)  Need  for  the  project.  (25  points) 

(a)  Applicants  must: 

(i)  Describe  the  drug,  violence,  or 
safety  problems  in  middle  schools  that 
will  be  served  by  coordinators(s)  funded 
by  these  grants; 

(ii)  Provide  data  on  the  nxmiber  of 
students  in  grades  five  through  nine 
who  were  suspended,  expelled  or 
transferred  to  alternative  settings  for 
drug  use  or  violent  behavior  during  the 
12  months  preceding  the  date  of  this 
aimouncement; 

(iii)  Explain  how  the  coordinator(s) 
will  make  a  difference  in  the  drug, 
violence  and  safety  problems  at  the 
middle  schools  to  be  served  by  this 
initiative;  and 

(iv)  Describe  how  the  position  funded 
by  this  grant  will  be  coordinated  with 
existing  prevention  programs  and  staff. 

(b)  In  determining  the  need  for  the 
proposed  project,  the  following  factor  is 
considered: 

The  extent  to  which  specific  gaps  or 
weaknesses  in  services,  infrastructure, 
or  opportunities  have  been  identified 
and  will  be  addressed  by  the  proposed 
project,  including  the  nature  and 
magnitude  of  those  gaps  or  weaknesses. 

(2)  Quality  of  the  project  design.  (25 
points) 

(a)  Applicants  must: 

(i)  Provide  a  detailed  description  of 
their  plan  for  bringing  about  change  in 
the  type  and  quality  of  drug  prevention 
and  school  safety  programs  for  students 
in  grades  five  through  nine;  and 

Ui)  Describe  how  the  community  will 
be  involved  in  designing  and  supporting 
these  programs. 

(b)  The  following  factors  are 
considered  in  determining  the  quality  of 
the  project  design: 


(i)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  wiU  successfully  address,  the  needs 
of  the  target  population; 

(ii)  The  extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Federal  financial  assistance; 

(iii)  The  extent  to  which  the  proposed 
project  will  establish  linkages  with 
other  appropriate  agencies  and 
organizations  providing  services  to  the 
target  population,  including  community 
coalitions; 

(iv)  The  extent  to  which  the  proposed 
project  encourages  parental 
involvement;  and 

(v)  The  extent  to  which  performance 
feedback  and  continuous  improvement 
are  integral  to  the  design  of  die 
proposed  project. 

(3)  Adequacy  of  Resources  (25  points) 

(a)  Applicants  must: 

(i)  Describe  their  plan  for  supporting 
and  institutionalizing  the  coordinator 
position  into  the  district's  permanent 
staffing  structure,  including  how  they 
will  ensure  its  continuation  when 
Federal  funding  ends; 

(ii)  Explain  how  this  coordinator 
position  will  be  integrated  into  the 
staffing  structure  of  the  district  as  a 
whole,  including  where  the  coordinator 
will  be  housed  and  to  whom  the 
coordinator  will  report; 

(iii)  Explain  the  district's  plan  to 
support  the  authority  of  the  coordinator 
to  design,  select  and  implement 
prevention  initiatives;  and 

(iv)  Explain  how  information 
developed  by  coordinators  will  be  used 
by  LEA  policy  makers. 

(b)  Factors  considered  in  determining 
the  adequacy  of  resources  are: 

(i)  The  adequacy  of  support,  including 
facilities,  equipment,  supplies,  and 
other  resources  from  the  applicant 
organization  or  the  lead  applicant 
organization; 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  number  of 
persons  to  be  served  and  to  the 
anticipated  results  and  benefits; 

(iii)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support; 
and 

(iv)  The  potential  for  the 
incorporation  of  project  purposes, 
activities,  or  benefits  into  the  ongoing 
program  of  the  agency  or  organization  at 
the  end  of  Federal  funding. 

(4)  Quality  of  the  project  evaluation 
(25  points) 

(a)  Applicants  must: 

(i)  Provide  a  detailed  description  of 
their  plan  to  evaluate  implementation  of 


the  coordinator  initiative  with  particular 
attention  to  how  prevention  strategies 
have  changed  as  a  residt  of  the 
coordinator's  efforts  and  the  effects  on 
student  outcomes;  and 

(ii)  Agree  to  cooperate  with  the 
national  evaluation  of  the  coordinators' 
initiative  that  will  be  funded  by  the 
Department  of  Education. 

(b)  In  determining  the  quality  of  the 
project  evaluation,  the  following  factors 
are  considered: 

(i)  The  extent  to  which  the  methods 
of  evaluation  are  appropriate  to  the 
context  within  which  the  project 
operates; 

(ii)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies;  and 

(iii)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes.     , 

Waiver  of  Proposed  Rulemaking 

It  is  the  Secretary's  practice,  in 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  rules.  Section 
437  (d)(1)  of  die  General  Education 
Provision  Act  (GEPA),  however, 
exempts  from  this  requirement  rules 
that  apply  to  the  first  competition  imder 
a  new  or  substantially  revised  program. 
Funding^was  provided  for  this  new 
initiative  in  the  fiscal  year  1999 
appropriations  act  enacted  October  21, 
1998.  The  Secretary,  in  accordance  with 
section  437  (d)(1)  of  GEPA,  has  decided 
to  forego  public  conunent  in  order  to 
ensure  timely  grant  awards. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
government  for  coordination  and  review 
of  proposed  Federal  financial  assistance. 

In  accordance  with  this  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Electronic  Access  to  This  Document 

Department  of  Education  documents 
are  published  in  the  Federal  Register,  in 
text  or  portable  document  format  (PDF) 
on  the  world  wide  web  at  either  of  the 
following  sites: 

http://www.ocfo.ed.gov/fedreg.html 
or  http://www.ed.gov/news.html. 
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To  use  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Individuals  may  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  The  documents  are  located 
under  Option  G — Files/Announcement, 
Bulletins  and  Press  Releases.- 
Telephone:  (202)  219-1511  or,  toll  free, 
1-800-222-4922. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  7131. 
(Catalogue  of  Federal  Domestic  Assistance 
Number  84.184K,  Safe  and  Drug-Free  Schools 
and  Communities  Act  National  Programs — 
Federal  Activities  Grants  Program) 
Judith  Johnson, 

Acting/Assistant  S^retary,  Office  of 
Elementary  and  Secondary  Education. 
[FR  Doc.  99-9341  Filed  4-13-99;  8:45  am] 

BILUNG  CODE  4O0O-01-U 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education — Safe  and  Drug-Free 
Schools  and  Communities  National 
Programs;  Federal  Activities  Grant 
Program — Middle  Sciiooi  Drug 
Prevention  and  School  Safety  Program 
Coordinators;  Notice  Inviting 
Applications  for  New  Awards  for  Rscai 
Year  1999 

Purpose  of  Program:  The  National 
Programs  portion  of  the  Safe  and  Drug- 
Free  Schools  and  Communities  Act 
(SDFSCA)  supports  the  development  of 
programs  that  (1)  provide  models  or 
proven  effective  practices  that  will 
assist  schools  and  communities  around 
the  Nation  to  improve  their  programs 
funded  imder  the  State  Grants  portion  of 
the  SDFSCA;  and  (2)  develop, 
implement,  evaluate,  and  disseminate 
new  or  improved  approaches  to  creating 


safe  and  orderly  learning  enviroiunents 
in  schools. 

Eligible  Applicants:  Local  educational 
agencies. 

Applications  Available:  April  14, 
1999. 

Deadline  for  Receipt  of  Applications: 
June  1,  1999. 

Note:  All  applications  must  be  received  on 
or  before  the  deadline  date.  Applications 
received  after  that  time  will  not  be  eligible 
for  funding.  Postmarked  dates  will  not  be 
accepted.  Applications  by  mail  should  be 
sent  to  U.S.  Department  of  Education, 
Application  Control  Center,  Attention:  CFDA 
#B4.184K,  Washington,  D.C.  20202-4725. 

Deadline  for  Intergovernmental 
i?eview;  July  28, 1999. 

Available  Funds:  $31,650,000. 

Estimated  Range  of  Awards:  $55,000- 
$275,000. 

Estimated  Average  Size  of  Awards: 
$106,000. 

Estimated  Number  of  Awards:  300. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 
Applicable  Regulations 

(a)  The  Education  Department  General 
Administrative  Regidations  (EDGAR)  in 
34  CFR  parts  74,  75.  77.  79,  80,  81,  82, 
98,  and  99;  and 

(b)  The  notice  of  final  priority  and 
selection  criteria  for  FY  1999  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

For  Applications  or  Information 
Contact:  Ethel  Jackson  at  the  Safe  and 
Drug-Free  Schools  Program,  400 
Maryland  Avenue,  SW,  Room  3E314, 
Washington,  DC  20202-6123. 
Telephone:  (202)  260-3954.  By  FAX: 
(202)  260-7767.  Internet:  http:// 
Mww.ed.gov/OESE/SDSF. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 


format  (e.g.  Braille,  large  print,  audio 
tape,  or  computer  diskette)  upon  request 
to  the  contact  person  listed  above. 
Individuals  with  disabilities  may  obtain 
a  copy  of  the  application  package  in  an 
alternative  format,  also  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Elefrtronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
dociunent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htni  or  on  the 
World  Wide  Web  at  http://www.ed.gov/ 
news.html 

To  use  the  pdf  you  must  have  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 

Individuals  may  also  view  these 
documents  in  text  copy  on  the 
electronic  bulletin  boaj:d  of  the 
Department.  Telephone:  (202)  219- 
1511,  or  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins, 
and  Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  7131. 
(Catalogue  of  Federal  Domestic  Assistance 
Number  84.184K,  Safe  and  Drug-Free  Schools 
and  Communities  Act  National  Programs^ 
Federal  Activities  Grants  Program) 
Judith  Johnson, 

Acting/Assistant  Secretary,  Office  of 
Elementary  and  Secondary  Education. 
[FR  Doc.  99-9342  Filed  4-13-99;  8:45  am] 
BILUNG  CODE  4O0O-O1-U 
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DEPARTMENT  OF  EDUCATION 

Special  Education— Training  and 
information  for  Parents  of  Children 
with  Disabilities;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  1999 

agency:  Department  of  Education. 
action:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  1999. 

SUMMARY:  This  notice  provides  closing 
dates  and  other  information  regarding 
the  transmittal  of  applications  for  fisced 
year  1999  competitions  under  one 
program  authorized  by  the  Individuals 
with  Disabilities  Education  Act  (IDEA), 
as  amended:  Special  Education — 
Training  and  Information  for  Parents  of 
Children  with  Disabilities  (one  priority). 

This  notice  supports  the  National 
Education  Goals  by  helping  to  improve 
results  for  children  with  disabilities. 

Waiver  of  Rukmaking 

It  is  generally  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
priorities.  However,  section  661(e)(2)  of 
IDEA  makes  the  Administrative 
Procedure  Act  (5  U.S.C.  553) 
inapplicable  to  the  priority  in  this 
notice. 

General  Requirements 

(a)  Projects  funded  under  this  notice 
must  make  positive  efforts  to  employ 
and  advance  in  employment  qualified 
individuals  with  disabilities  in  project 
activities  (see  Section  606  of  IDEA); 

(b)  Applicants  and  grant  recipients 
funded  under  this  notice  must  involve 
individuals  with  disabilities  or  parents 
of  individuals  with  disabilities  in 
planning,  implementing,  and  evaluating 
the  projects  (see  Section  661(f)(1)(A)  of 
IDEA);  and 

(c)  Projects  funded  under  this  priority 
must  budget  for  a  two-day  Project 
Directors'  meeting  in  Washington,  D.C. 
during  each  year  of  the  project. 

Information  collection  resulting  from 
this  notice  has  been  submitted  to  OMB 
for  review  under  the  Paperwork 
Reduction  Act  and  has  been  approved 
under  control  number  1820-0028, 
expiration  date  July  31,  2000. 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  ensure  that  parents  of 
children  with  disabilities  receive 
training  and  information  help  them  to 
improve  results  for  their  children  with 
disabilities. 

Eligible  Applicants:  Local  parent 
organizations  must  meet  the  criteria  in 
section  682(g)  of  the  Act,  and  also  must 
meet  one  of  the  following  criteria — 


(a)  Have  a  board  of  directors  the 
majority  of  whom  are  from  the 
commimity  to  be  served;  or 

(b)  Have  as  part  of  its  mission,  serving 
Ihe  interests  of  individuals  with 
disabilities  from  such  conununity;  and 
have  a  special  governing  committee  to 
administer  the  project,  a  majority  of  the 
members  of  which  are  individuals  from 
such  community;  examples  of 
administrative  responsibilities  include 
controlling  the  use  of  the  project  funds, 
and  hiring  and  managing  project 
personnel. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
and  85;  and  (b)  The  selection  criteria  for 
this  priority  are  drawn  from  the  EDGAR 
general  selection  criteria  menu.  The 
specific  selection  criteria  for  this 
priority  are  included  in  the  funding 
application  packet  for  this  competition. 

Priority 

Under  sections  661(e)(2)  and  683  of 
die  Act.  and  34  CFR  75.105(c)(3),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  those  applications  that 
meet  this  absolute  priority: 

Absolute  Priority — Community  Parent 
Resource  Centers  (84.328C) 

The  purpose  of  this  statutory  priority 
is  to  support  local  parent  training  and 
information  centers  that  will  help 
ensure  that  underserved  parents  of 
children  with  disabilities,  including 
low-income  parents,  parents  of  children 
with  limited  English  proficiency,  and 
parents  with  disabilities,  have  the 
training  and  information  they  need  to 
enable  them  to  participate  effectively  in 
helping  their  children  with  disabilities 

to— 

(a)  Meet  developmental  goals  and,  to 
the  maximum  extent  possible,  those 
challenging  standards  that  have  been 
established  for  all  children;  and 

(b)  Be  prepared  to  lead  productive 
independent  adult  lives,  to  the 
maximum  extent  possible. 

Each  community  parent  training  and 
information  center  supported  under  this 
priority  must — 

(a)  P'rovide  training  and  information 
that  meets  the  training  and  information 
needs  of  parents  of  children  with 
disabilities  proposed  to  be  served  by  the 
project; 

(b)  Assist  parents  to  understand  the 
availability  of,  and  how  to  effectively 
use,  procedural  safeguards  under 
Section  615  of  IDEA,  including 
encouraging  the  use,  and  explaining  the 
benefits,  of  alternative  methods  of 


dispute  resolution,  such  as  the 
mediation  process  described  in  IDEA; 

(c)  Serve  the  parents  of  infants, 
toddlers,  and  children  with  the  full 
range  of  disabilities  by  assisting  parents 

to— 

(1)  Better  understand  the  nature  of 
their  children's  disabilities  and  their 
educational  and  developmental  needs; 

(2)  Communicate  effectively  with 
personnel  responsible  for  providing 
specicd  education,  early  intervention, 
and  related  services; 

(3)  Participate  in  decision  making 
processes  and  the  development  of 
individualized  education  programs  and 
individualized  fsmnily  service  plans; 

(4)  Obtain  appropriate  information 
about  the  range  of  options,  programs, 
services,  and  resources  available  to 
assist  children  with  disabilities  and 
their  families; 

(5)  Understand  the  provisions  of  IDEA 
for  the  education  of,  and  the  provision 
of  early  intervention  services  to, 
children  with  disabilities;  and 

(6)  Participate  in  school  reform 
activities; 

(d)  Contract  with  the  State  education 
agencies,  if  the  State  elects  to  contract 
with  the  commimity  parent  resource 
center,  for  the  purpose  of  meeting  with 
parents  who  choose  not  to  use  the 
mediation  process,  to  encourage  the  use 
and  explain  the  benefits  of  mediation, 
consistent  with  Sections  615(e)(2)(B) 
and  (D)  of  IDEA; 

(e)  In  order  to  serve  parents  and 
families  of  children  with  the  full  range 
of  disabilities,  network  with  appropriate 
clearinghouses,  including  organizations 
conducting  national  dissemination 
activities  under  section  685(d)  of  IDEA, 
and  with  other  national.  State,  and  local 
organizations  and  agencies,  such  as 
protection  and  advocacy  agencies; 

(f)  Establish  cooperative  partnerships 
with  the  parent  training  and  information 
centers  funded  under  Section  682  of 
IDEA; 

(g)  Be  designed  to  meet  the  specific 
needs  of  families  who  experience 
significant  isolation  from  available 
sources  of  information  and  support;  and 

(h)  Annually  report  to  the  Secretary 
on — 

(1)  The  number  of  parents  to  whom  it 
provided  information  and  training  in 
the  most  recently  concluded  fiscal  year; 
and 

(2)  The  effectiveness  of  strategies  used 
to  reach  and  serve  parents,  including 
underserved  parents  of  children  with 
disabilities. 

The  Secretary  intends  to  fund  a 
maximum  of  three  awards.  Competitive 
Priorities:  Within  this  Absolute  Priority, 
the  Secretary,  under  34  CFR 
75.105(c)(2)(i),  gives  preference  to 
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applications  that  meet  one  or  both  of  the 
following  competitive  priorities: 

The  Secretary  awards  20  points  to  an 
application  submitted  by  a  local  parent 
organization  that  has  a  board  of 
directors,  the  majority  of  whom  are 
parents  of  children  with  disabilities, 
from  the  community  to  be  served.  These 
points  are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program. 

The  Secretary  awards  10  points  to  an 
application  that  provides  parent  training 
and  information  in  one  or  more 
Empowerment  Zones  or  Enterprise 
Communities  in  a  manner  that  meets  the 
competitive  priority  relating  to 
Empowerment  Zones  or  Enterprise 
Commimities  published  in  the  Federal 
Register  on  November  7, 1994  (59  FR 
55534).  A  list  of  areas  that  have  been 
selected  as  Empowerment  Zones  or 
Enterprise  Commimities  is  included  in 
the  apphcation  pack^e.  These  points 
are  in  addition  to  any  points  the 


application  earns  imder  the  selection 
criteria  for  the  program. 

Project  Period:  Up  to  36  months. 

Project  Award:  Projects  will  not  be 
funded  in  excess  of  $100,000  for  any 
single  budget  period  of  12  months. 

For  Applications  and  General 
Information  Contact:  Requests  for 
applications  and  general  information 
should  be  addressed  to  the  Grants  and 
Contracts  Services  Team,  400  Maryland 
Avenue,  SW,  room  3317,  Switzer 
Building,  Washington,  DC  20202-2641. 
The  preferred  method  for  requesting 
information  is  to  FAX  your  request  to: 
(202)  205-8717.  Telephone:  (202)  260- 
9182. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number:  (202) 
205-8953. 

Individuals  vfiih  disabilities  may 
obtain  a  copy  of  this  notice  or  the 
application  packages  referred  to  in  this 
notice  in  an  alternate  format  (e.g. 


Braille,  large  print,  audiotape,  or 
computer  diskette)  by  contacting  the 
Department  as  Usted  above.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  application 
package. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  rel}ing  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
docimient  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  those  programs. 
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CFDA  No.  and  name 

Application 
available 

Application 

deadline 

date 

Deadline  for 
intergovem- 
mental  re- 
view 

Maximum 

award 
(per  year)' 

Project  period 

Page  limit 

Estimated 

number  of 

awards 

84.328C    Community  Parent 
Resource  Centers. 

4/20/99 

6/01/99 

8/02/99 

$100,000 

Up  to  36  mos. 

(2) 

3 

'  The  Secretary  rejects  and  does  not  consider  an  application  tfiat  proposes  a  budget  exceeding  tfie  amount  listed  for  the  priority  for  any  single 
budget  period  of  12  months. 
^  As  noted  above,  ttiere  is  no  page  limit  for  this  priority. 
Mole:  The  Department  of  Educatnxi  is  not  bound  by  any  estimates  in  this  notice. 


Electronic  Access  to  lliis  Doeument 

Anyone  may  view  this  docimient,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 


Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  imder  Option 


G — Files/ Announcements,  Bulletins, 
and  Press  Releases. 

Note:  The  ofBcial  version  of  a  dociunent  is 
the  document  published  in  the  Federal 
Regiater. 

Dated:  April  8. 1999. 
Curtis  L.  Richards, 
Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  99-9261  Filed  4-13-99;  8:45  am) 
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17501-17940 12 

17941-18322 13 

18323-18550 14 
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3  CFR 


7177 17075 

7178 17077 

7179 17499 

7180 17939 

7181 18317 

7182 18321 

ExecuMva  Ordara: 
11223  (Amended  by 

EO  13118) 16595 

11269  (Amended  by 

EO  13118) 16595 

11 958  (Amended  by 

EO  13118) 16595 

12163  (Amended  by 

EO  13118) 16595 

12188  (Amended  by 

E0  13118) 16595 

12260  (Amended  by 

EO  13118) 16595 

12293  (Amended  by 

E0  13118) 16595 

12301  (Amended  by 

EO  13118) 16595 

12599  (Amended  by 

EO  13118) 16595 

12703  (Amended  by 

EO  13118) 16595 

12884  (/Amended  by 

E0  13118) 16595 

12981  (Amended  by 

EO  13117) 16391 

13116 16333 

13117 16591 

13118 16595 

Administfativa  Orders: 
Presidential  Oeterminations: 
No.  99-18  Of  March  25. 

1999 16337 

No.  99-19  of  March  31, 

1999 17081 

No.  99-20  of  March  31. 

1999 17083 

Mamoranduma: 
March  23,  1999 

(Amended  by  EO 

13118) 16595 

March  31,  1999...,. 17079 

5  CFR 

351 16797 

532 15915,  17941 

870 16601 

890 15633 

1200 15916 

7  CFR 

6 17501 

760 17942 

254 „ 17085 

301 15916 


1361 18323 

1437 ., 17271 

1728 17219 

1753 16602 

PropcMMl  Rutos: 

28 15937 

340 16364 

905 15634 

944 15634 

1000 16026 

1001 16026 

1002 16026 

1004 16026 

1005 16026 

1006 16026 

1007 1 16026 

1012 16026 

1013 16026 

1030 16026 

1032 16026 

1033 16026 

1036 16026 

1040 16026 

1044 16026 

1046 16026 

1049 16026 

1050 16026 

1064 16026 

1065 16026 

1068 16026 

1076 „ 16026 

1079 16026 

1106 16026 

1124 16026 

1126 16026 

1131 16026 

1134 16026 

1135 WI.16026 

1137 16026 

1138 _ 16026 

1139 16026 

3418 18534 

8  CFR 

103 17943 

Pfopoaad  Rulaa: 

2 17128 

9CFR 

1 15918 

3 15918 


72 17573 

93 16655 

201 _ 1 5938 

10  CFR 

2 15636.  15920 

10 15636 

11 15636 

25 15636 

40 17506 

50 17944,  17947 
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72 17510 

73 17947 

95 15636 

PropoMd  RuIm: 

170 15876 

171 15876 

12  CFR 

213 16612 

226 16614 

330 15653 

611 16617 

620 16617 

790 17085 

935 16618,  16788 

PropoMd  Rutos: 

933 16792 

934 16792 

935 16792 

1750 18084 

13  CFR 

115 18324 

PropoMd  Rutos: 

107 18375 

120 15942 

121 15708 

14  CFR 

39 15657,  15659,  15661, 

15669,  15920,  16339,  16621, 
16624,  16625,  16801,  16803, 
16805.  16808.  16810,  17086, 
17512.  17514,  17522,  17524, 
17947,  17949,  17951,  17954, 
17956,  17950,  17961,  17962, 
17964,  17966,  18324 

71 15673,  15674,  15675, 

15676,  15678,  15679,  16024, 

16340,  16341.  16342,  16343, 

16344,  17219,  17934 

91 15912 

93 ».... 17439 

97 17277,  17526,  17528 

PropoMd  Rules: 

39 16364,  16366,  16656, 

17130,  18382,  18384,  18386 

65 18302 

71 15708,  16024,  16368, 

16369,  16370,  16371,  17133, 

17717,  17983,  17984,  18392, 

18481 

91 17293,  18302 

105 18302 

119 16298,  18302 

121 16298 

129 16298 

135 16298,  17293 

183 16298 

15  CFR 

738 17968 

740 17968 

742 17968 

748 17968 

762 17968 

774 17968 

16  CFR 

PropoMd  Rulas: 

241 18081 

256 18081 


279 15680 

Propoaed  Rules: 

1 17439 

230 18481 

240 18393,  18481 

270 18481 

18  CFR 

1b 17087 

284 17276 

343 17087 

385 17087 

19  CFR 

10 16345 

12 17529 

18 16345 

113 16345 

178 16635.  16345 

192 16635 

Proposed  Rutet: 

19 16865 

146 15873 


20  CFR 

404 


.17100 


17  CFR 

275 


.15680 


21  CFR 

26 16347 

510 15683 

520 15683,  15684 

522 15683,  15685 

558 15683 

874 18327 

882. 18327 

890 18329 

900 18331 

Proposed  Rules: 

1 15944 

101 15948,  17295 

310 17985 

1308 17298, 

17299 

22  CFR 

Oh.  II 15685 

Ch.  VI 15686 

121 17531 

123 17531 

124 17531 

126 17531 

201 17535 

514 17975,17976 

Proposed  Rules: 

514... 17988 

23  CFR 

Proposed  Rules: 

777 16870 

24  CFR 

100 16324 

103 18538 

Proposed  Rules: 

990 17301 

25  CFR 

291 17535 

Proposed  Rules: 

151 17574 

26  CFR 

1 15686,  15687 

7 15687 

31 15687 


301 16640,  17279 

602 15687,  15688,  15873, 

17279 

Proposed  Rules: 


1. 


.16372 


27  CFR 

178 17291 

Proposed  Rules: 

4 17588 

5 17588 

7 17588 

28  CFR 

16 .' 17977 

504 17270 

Proposed  Rules: 

65 t7128 

29  CFR 

Proposed  Rules: 

1 ; 17442 

5 17442 

30  CFR 

920 17978 

935 17980 

Proposed  Rules: 

46 18498,  18528 

48 18498 

206 15949,  17990 


31  CFR 

210 


.17472 


32  CFR 

812 17101 

863 17545 

33  CFR 

100 16348,  16812,  16813 

117 16350,  16641,  17101 

165 16348,  16641,  16642, 

17439 
Proposed  Rules: 

117 17134 

154 17222 

175 15709 

177 15709 

179 15709 

181 15709 

183 15709 

36  CFR 

Proposed  Rules: 

1 17293 

2 ..17293 

3 - 17293 

4 17293 

5 17293 

6 17293 

7 17293 


39  CFR 

111 


.16814, 17102 


40  CFR 

52 15688,  15922,  17102, 

17545,  17548,17551.17982 

62 17219 

63 17460,  17555 

81 17551 

90 16526 

180 16840,  16843,  16850, 

16856,  17565,  18333,  18339, 


18346,  18351,  18357,  18359, 
18360,  18367,  18369 

261 16643 

300 15926,  16351 

Proposed  Rules: 

52 15711,  15949,  16659, 

17136,  17589,  17592,  17593, 
17990 

63 17465 

70...... 16659 

81 17593 

82 16373 

112...., 17227 

180 16874 

185 16874 

186 16874 

300 17593 

41  CFR 

Ch.  301 16352 

60-250 15690 

60-999 15690 

302-11 17105 

43  CFR 

Proposed  Rules: 

3100 17598 

3106 17598 

3130 17598 

3160 17598 

44  CFR 

65 17567,  17569 

67 17571 

Proposed  Rules: 

67 17598 

45  CFR 

260 ^ 17720 

261 17720 

262 .....17720 

263 17720 

264 17720 

265 17720 

283 18484 

1611 17108,  18372 

Proposed  Rules: 

1635 16383 

2522 17302 

2525 17302 

2526 17302 

2527 17302 

2528 17302 

2529 17302 

46  CFR 

Proposed  Rules: 

10 15709 

15... „ 15709 

24.; 15709 

25... 15709 

26 15709 

28 15709 

70 15709 

169 15709 

175 15709 

47  CFR 

69 16353 

73 17108 

Proposed  Rules: 

0 16388 

1 16661 

2 16687 

25 16880,16687 
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69 16389 

73.... 15712,  15713,15714. 

15715,  16388,  16396,  17137, 

17138,  17139,  17140,  17141, 

17142,  17143 

76 16388 

48CFR 

701 16647 

703 16647 

715 16647 

722 18481 

731 16647 

732 18481 

752 16647,  18481 


909 16649 

970 16649 

1333..... 16651 

1533 17109 

1552.. 17109 

1832 18372 

Propo»ed  Rules: 

1833 17603 

49CFR 

195 15926 

533 16860 

571 16358 

581 16359 


Proposed  Rules: 

171 16882 

177 16882 

178 16882 

180 16882 

192 ...16882,  16885 

195 16882,  16885 

578 16690 

611 17062 

50CFR 

17 15691.  17110 

229 17292 

600 16862 

648 15704,  16361,  16362 


660 16862,  17125 

679 16361.  16362,  16654, 

17126,  18373 
Proposed  Rules: 

17 16397,  16890 

20 17308 

32 17992 

223 16396,  16397 

224 16397 

226 16397 

600 16414,  18394 

622 18395 

648 16417,  16891,  18394 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  14.  1999 

ENERGY  DEPARTMENT 

Contractor  employee 
protection  program;  criteria 
and  procedures;  published 
3-15-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

Calrtomia;  published  3-15-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cyprodinil;  published  4-14- 

99 
Cyromazirw;  published  4-14- 

99 
Dimenthomorph;  published 

4-14-99 
Fluthiacef-methyl;  published 

4-14-99 
Glyphosate;  published  4-14- 

99 
Oxyfluorfen;  published  4-14- 

99 
Pryiproxyfen  (2-(1-methyl-2- 

(4- 

phenoxyphenoxy)ethoxy] 

pyridirw;  published  4-14- 

99 
Tebuferwzide;  benzoic  acid, 

3,5-dimethy1-1(1.1- 

dimethytethyl)-2-(4- 

ethylbenzoyl)  hyrazide; 

published  4-14-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Medical  devices: 
Class  III  preamendment 
devices;  suction  antichoke 
device,  tongs  antichoke 
device,  and  implanted 
neuromuscular  stimulator 
device;  premarttet 
approval;  published  4-14- 
99 
Class  III  preamendments 
physical  medicine  devices; 
premarttet  approval; 
published  4-14-99 

LEGAL  SERVICES 
CORPORATION 

Legal  assistance  eligibility: 
Maximum  income  levels 
Correction;  published  4- 
14-99 


NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Contract  financing;  electronic 
funds  transfer  payment 
other  than  central 
contractor  registration; 
published  4-14-99 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Rulemaking  procedures  and 

producer  referendum; 

published  4-14-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

Eurocopter  France; 
published  3-10-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Rinderpest  and  foot-and- 
mouth  disease,  etc.; 
disease  status  change — 
South  Africa;  comments 
due  by  4-19-99; 
published  2-17-99 

AGRICULTURE 
DEPARTMENT 

Cooperative  State  Research, 
Education,  and  Extension 
Service 
Grants: 
Special  Research  Program; 
comments  due  by  4-23- 
99;  published  3-24-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Marine  and  anadromous 
species — 

West  coast  Chinook 
salmon;  comments  due 
by  4-23-99;  published 
3-24-99 
Fishery  consen/ation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific  cod;  comments 
due  by  4-20-99; 
published  4-5-99 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
comments  due  by  4-19- 
99;  published  3-5-99 


South  Atlantic  Region; 

Sustainable  Fisheries 

Act  provisions; 

compliance;  comments 

due  by  4-19-99; 

published  2-18-99 
West  Coast  states  and 
Western  Pacific 
fisheries- 
West  Coast  salmon; 

comments  due  by  4-22- 

99;  published  4-8-99 
West  Coast  States  and 
Westem  Pacifk: 
fisheries — 
Pacific  Coast  groundfish; 

comments  due  by  4-22- 

99;  published  4-7-99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Foreign  futures  and  options 

transactions: 

Access  to  electronk:  boards 
of  trade;  automated 
trading  systems  use; 
comments  due  by  4-23- 
99;  published  3-24-99 

Access  to  electronic  boards 
of  trade;  automated 
trading  systems  use; 
correction;  comments  due 
by  4-23-99;  published  4-9- 
99 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 

(FAR): 

Contractor  liability  for  loss  of 
and/or  damages  to 
household  goods; 
comments  due  by  4-19- 
99;  published  2-16-99 

ENERGY  DEPARTMENT 

Acquisition  regulations: 

Costs  associated  with 
whistleblower  actions; 
comments  due  by  4-23- 
99;  published  3-24-99 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines — 

Transportation  services 
regulation;  comments 
due  by  4-22-99; 
published  12-30-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 

Stratospheric  ozone 

protectkjn — 

Ozone-depleting 
substances;  substitutes 
list;  comments  due  by 
4-19-99;  published  2-18- 
99 

Ozone-depleting 
substances;  substitutes 
list;  comments  due  by 


4-19-99;  published  2-18- 
99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Oklahoma;  comments  due 
by  4-19-99;  published  3- 
19-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
4-19-99;  published  3-18- 
99 
California  and  Arizona; 
comments  due  by  4-19- 
99;  published  3-18-99 
Delaware;  comments  due  by 
4-21-99;  published  3-22- 
99 
Illinois;  comments  due  by  4- 

19-99;  published  3-18-99 
Iowa;  comments  due  by  4- 
19-99;  published  3-18-99 
Air  quality  planning  purposes; 
designation  of  areas: 
Califomia;  comments  due  b^ 
4-19-99;  published  3-18- 
99 
Missouri  and  Illinois; 
comments  due  by  4-19- 
99;  published  3-18-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cinnamaldehyde;  comments 
due  by  4-19-99;  published 
2-17-99 
Fenbuconazole;  comments 
due  by  4-19-99;  published 
2-17-99 
Formte  ackl;  comrrwnts  due 
by  4-23-99;  published  2- 
22-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  4-19-99;  published 
2-16-99 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Practice  arnj  procedure: 
Regulatory  fees  (1999  FY); 
assessment  and 
coHectk)n;  comments  due 
by  4-19-99;  published  4-6- 
99 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Regulatory  streamlining  and 
updating;  20  CFR  parts, 
proposed  removal; 
comments  due  by  4-19-99; 
published  2-18-99 
Correction;  comments  due 
by  4-19-99;  published  3-2- 
99 
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FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Eligibility;  expansion  and 
continuation;  comments 
due  by  4-22-99;  published 
3-23-99 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Contractor  liability  for  loss  of 
and/or  damages  to 
household  goods; 
comments  due  by  4-19- 
99;  published  2-16-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 
Phosphorous  add,  cyclic 
neopentanetetrayt 
bis(2.6-dl-tert-butyl-4- 
methylphenyOesten 
comments  due  by  4-19- 
99;  published  3-19-99 
Medical  devices: 
Menstrual  tampons  labeling; 
absort>ency  ranges; 
comments  due  by  4-21- 
99;  published  1-21-99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  and  Indian  housing: 
Capital  Fund  Negotiated 
Rulemaking  Advisory 
Committee;  intent  to 
establish  and  meeting; 
comments  due  by  4-19- 
99;  published  3-19-99 
Public  housing  agency 
plans;  comments  due  by 
4-19-99;  published  2-18- 
99 
Public  and  Indian  Housing: 
Section  8  Housing 
Certificate  Fund  Rule 
Negotiated  Rulemaking 
Committee;  intent  to 
establish  and  meeting; 
comments  due  by  4-19- 
99;  published  3-19-99 
INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Mountain  plover;  comments 
due  by  4-19-99;  publistied 
2-16-99 
Tinian  monarch;  withdrawn; 
comments  due  by  4-23- 
99;  published  2-22-99 
INTERIOR  DEPARTMENT       ^ 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas.  and  sulphur  operatk)ns: 


Coastal  zone  consistency 
review  of  exploratkxi 
plans  and  development 
and  production  plans; 
comments  due  by  4-19- 
99;  published  2-17-99 
Royalty  management: 

Federal  marginal  properties; 
accounting  and  auditing 
relief;  comments  due  tjy 
4-21-99;  published  3-22- 
99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Federal  and  Indian  lands 
programs: 

Indian  lands;  definition 
clarification;  comments 
due  by  4-20-99;  published 
2-19-99 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Nonimmigrant  classes: 
Visa  exemptk>n  for  British 
Virgin  Islands  nationals 
entering  U.S.  through  St. 
Thomas,  U.S.  Virgin 
Islands;  comments  due  by 
4-19-99;  published  2-18- 
99 
United  Natk>ns  Convention 
Against  Torture  and  Other 
Cruel,  Inhuman,  or 
Degrading  Treatment  or 
Punishment;  implementation: 
Protectkjn  from  torture; 
claim  procedures; 
comments  due  by  4-20- 
99;  published  2-19-99 
JUSTICE  DEPARTMENT 
Pam  Lychner  Sexual  Offender 
Tracking  and  Identification 
Act  of  1996;  implementation: 
fJational  Sex  Offender 
Registry;  operation  and 
ratification  requirements; 
comments  due  by  4-19- 
99;  published  2-16-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Contractor  liability  for  loss  of 

and/or  damages  to 

household  goods; 

comments  due  by  4-19- 

99;  published  2-16-99 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Over-order  price  regulations: 
Compact  over-order  price 
regulations- 
Fluid  milk  distributions  in 
six  New  England  States 
during  1998-1999 
contract  year; 
exemption;  hearing; 
comments  due  by  4-21- 
99;  published  3-15-99 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Santa  Battiara  Channel,  CA; 
safety  zone;  comments 
due  by  4-19-99;  published 
2-18-99 
Regulatory  Flexibility  Act: 
Small  entities;  economic 
impact;  comments  due  by 
4-19-99;  published  1-19- 
99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Agusta,  S.p.A.;  comments 
due  by  4-19-99;  published 
2-16-99 
Bell  Helkx>pter  Textron,  inc.; 
comments  due  by  4-19- 
99;  published  2-17-99 
Boeing;  comments  due  t>y 
4-19-99;  published  2-17- 
99 
Empresa  Brasileira  de 
Aeronautica  S.A.; 
comments  due  by  4-22- 
99;  published  3-23-99 
Pilatus  Aircraft  Ltd.; 
comments  due  by  4-23- 
99;  published  3-23-99 
Pratt  &  Whitney;  comments 
due  by  4-22-99;  published 
3-23-99 
Sikorsky;  comments  due  by 
4-19-99;  published  2-16- 
99 
Class  D  and  Class  E 
airspace;  comments  due  by 
4-20-99;  published  3-3-99 
Class  D  and  Class  E 
airspace;  correction; 
comments  due  tjy  4-20-99; 
published  3-9-99 
Class  E  airspace;  comments 
due  by  4-19-99;  published 
3-5-99 
Class  E  airspace;  correction; 
comments  due  by  4-20-99; 
published  3-9-99 
VOR  Federal  airways; 
comments  due  by  4-22-99; 
published  3-8-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Motor  carrier  safety  standards: 
Inspection,  repair,  and 
maintenance — 
Intermodal  container 
chassis  and  trailers; 
comments  due  by  4-19- 
99;  published  2-17-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
Administration 
Buy  America  requirements; 
certification  procedures: 


Corrections  to  inadvertent 
errors  in  certifk:ations 
after  bid  opening; 
comments  due  by  4-19- 
99;  published  2-18-99 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Anthropomorphic  test  devices: 
Occupant  crash  protection — 
12-month-old  infant  crash 
test  dummy;  comments 
due  by  4-22-99; 
put>lished  3-8-99 
Motor  Vehk:le  Safety 
Standards: 

Child  restraint  systems — 
Standardized  chikJ 
restraint  anchorage 
systems  independent  of 
seat  belts;  comments 
due  by  4-19-99; 
published  3-5-99 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  n^aterials: 
Hazardous  liqukJ 
transportation — 
Uquefied  compressed 
gases;  transportatkxi 
and  unk>ading; 
comments  due  Ijy  4-21- 
99;  published  3-22-99 

TRANSPORTATION 
DEPARTMENT 
Transportation  Statistics 
Bureau 

ICC  Termination  Act; 

implementation: 

Motor  carriers  of  property 
and  household  goods; 
reporting  requirements; 
comments  due  by  4-22- 
99;  published  3-23-99 
TREASURY  DEPARTMENT 
Interrwl  Revenue  Service 
Income  taxes: 

Capital  gains;  installment 
sales  of  depreciable  real 
property;  unrecaptured 
section  1250  gain; 
comments  due  by  4-22- 
99;  published  1-22-99 

Qualified  educatk>n  loans, 
interest  deduction; 
comments  due  by  4-21- 
99;  published  1-21-99 
Procedure  ar)d  administratk>n: 

Filing  of  notice  of  lien; 
notrce  and  opportunity  for 
hearing;  cross  reference; 
comments  due  by  4-22- 
99;  published  1-22-99 

Levy;  notice  and  opportunity 
for  hearing;  cross 
reference;  comments  due 
by  4-22-99;  published  1- 
22-99 
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published  in  the  Federal 
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Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
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index.html.  Some  laws  may 
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Tide  3— 

The  President 


Presidential  Determination  No.  99-21  of  April  8,  1999 

Eligibility  of  the  Republic  of  Croatia  To  Be  Furnished  De- 
fense  Articles  and  Services  Under  the  Foreign  Assistance  Act 
and  Arms  Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  503(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  and  section  3(a)(1)  of  the  Arms  Export 
Control  Act,  I  hereby  find  that  the  furnishing  of  defense  articles  and  services 
to  the  Government  of  the  Republic  of  Croatia  will  strengthen  the  security 
of  the  United  States  and  promote  world  peace. 

You  are  authorized  and  directed  to  report  this  finding  to  the  Congress 
and  to  publish  it  in  the  Federal  Register. 


O^TtUAiU^AA  "lY^A^^ 


[FR  Doc.  99-9615 
Filed  4-14-99;  8:45  am] 
BiUing  code  4710-10-M 


THE  WHITE  HOUSE. 
Washington,  April  8,  1999. 
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Rules  and  Regulations 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1477 
RIN  0S60-AF7S 

1998  Single- Year  and  Multi-Year  Crop 
Loss  Disaster  Assistance  Program 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  sets  forth  the 
terms  and  conditions  of  the  1998  Single- 
Year  and  Multi-Year  Crop  Loss  Disaster 
Assistance  Program  (CLDAP).  The 
purpose  of  the  program  is  to  provide 
payments  to  eligible  producers  who 
suffered  losses  due  to  an  eligible 
disaster  in  crop  year  1998,  or  in  at  least 
3  of  the  crop  years  from  1994  through 
1998. 

DATES:  Effective  April  15, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Davis,  (202)  720-9882. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  to  be 
economically  significant  and  therefore 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB). 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the  Farm 
Service  Agency  (FSA)  and  the 
Commodity  Credit  Corporation  (CCC) 
are  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rule  making  with 
respect  to  the  subject  matter  of  this  rule. 

Envuronmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 


action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  rule  preempt 
State  laws  to  the  extent  such  laws  are 
inconsistent  with  the  provisions  of  this 
rule.  Before  any  judicial  action  may  be 
brought  concerning  provisions  of  this 
rule,  the  administrative  remedies  must 
be  exhausted. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115  (June  24,  1983). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  contains  no  Federal 
mandates  imder  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  UMRA. 

Paperwork  Reduction  Act  and  Small 
Business  Regulatory  Enforcement 
Fairness  Act 

The  provisions  contained  in  this  rule 
are  authorized  by  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration  and  Related  Agencies 
Appropriations  Act,  1999  ("1999  Act") 
(Pub.  L.  105-277, 112  Stat.2681). 
Section  1133  of  the  1999  Act  provides 
that  such  rules  shall  be  issued  as  soon 
as  practicable  and  without  regard  to:  (1) 
the  notice  and  comment  provisions  of 
section  553  of  title  5,  United  States 
Code;  (2)  the  Statement  of  Policy  of  the 
Secretary  of  Agricultiue  effective  July 
24.  1971  (36  FR  13804),  relating  to 
notices  of  proposed  rulemaking  and 
public  participation  in  rulemaking;  and 
(3)  chapter  35  of  tide  44,  United  States 
Code  (commonly  known  as  the 
"Paperwork  Reduction  Act"). 
Accordingly,  these  regulations  are  being 
issued  as  a  final  rule  without  a  notice 
and  comment  period,  and  the  forms  and 


the  collection  of  information  do  not 
require  prior  OMB  approval. 

m  adaition,  this  rule  was  determined 
to  be  a  major  rule  as  defined  in  the 
Small  Business  Regulatory  Enforcement 
Act  of  1996  (SBREFA).  Section  1133  of 
the  1999  Act  provides  that  these 
regulations  shall  use  the  authority 
provided  under  section  808  of  SBREFA 
that  allows  an  agency  to  promulgate  a 
rule  at  such  time  as  it  determines 
necessary,  notwithstanding  the 
Congressional  review  of  major 
regulations  provided  for  in  section  801 
of  SBREFA.  It  is  hereby  determined  tiiat 
delaying  this  rule  would  be  contrary  to 
the  public  interest  because  of  the  need 
for  expeditious  implementation  of  the 
rule  as  expressed  in  the  text  of  the  1999 
Act.  Accordingly,  this  rule  is  effective 
upon  publication. 

Executive  Order  12612 

It  has  been  determined  that  this  rule 
does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Background 

This  final  rule  adds  7  CFR  part  1477 
setting  forth  the  terms  and  conditions 
under  which  producers  who  suffered 
crop  losses  as  a  result  of  natural  disaster 
may  apply  for  benefits  to  compensate 
for  their  losses  for  the  crop  year  1998  or 
for  at  least  3  of  the  years  from  1994 
through  1998  as  authorized  by  the  1999 
Act. 

Producers  who  seek  benefits  under 
this  subpart  must  file  an  application  for 
benefits  during  the  sign-up  period. 
February  1, 1999,  through  April  9, 1999, 
or  other  ending  date  as  determined  by 
the  Deputy  Administrator.  False 
certification  carries  strict  penalties;  and 
the  Department  will  spot-check  and 
validate  applications.  Because  funding 
for  the  program  is  limited,  national 
factors  for  reducing  payments  will  be 
determined  after  the  end  of  sign  up,  if 
necessary,  to  ensure  that  total  ouUays  do 
not  exceed  the  amoimt  of  funds  made 
available  under  this  program. 

The  rules  set  a  payment  limit  on  the 
amoimt  of  benefits  that  can  be  received 
and  limit  the  multi-year  benefits  to 
"producers"  with  the  qualifying  history 
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for  which  purposes  changes  in  the 
farming  operation  will  be  considered  to 
involve  different  producers.  This  will 
allow  the  history  determinations  to 
reflect  the  actual  composition  of  farms 
during  the  history  period,  consistent 
with  the  purposes  of  the  1999  Act.  It 
will  at  the  same  time  permit  the  agency 
to  accurately  verify  losses.  Further,  as  to 
the  multi-year  program,  the  rules  build 
on  existing  programs  which  have 
identified  the  general  Federal  policy  on 
when  crop  losses  should  be  covered. 
This,  as  well,  will  permit  the 
verification  of  losses.  Existing  policy 
has  emphasized  the  importance  of  crop 
insurance  where  such  insurance  is 
available  and  in  cases  of  non-insurable 
crops  (those  for  which  Federal  crop 
insurance  is  not  available)  has  allowed 
only  for  coverage  in  fimited  instances  in 
which  there  is  a  verified  area-wide  loss. 
However,  these  programs  have  never 
provided  full  relief  and  this  rule  will 
partially  alleviate  the  shortfalls  in  those 
Federal  programs  for  farmers  who  have 
had  long-term  losses.  The  Secretary  has 
been  given  a  wide  discretion  in  the 
implementation  of  the  1999  Act  and 
these  rules  will  be  consistent  with 
existing  Federal  poUcies  and  with  the 
understanding  of  the  desire  of  Congress 
to  attempt  to  alleviate  the  shortcomings 
in  current  programs.  These  rules  will,  in 
addition,  allow  relief  to  be  made 
available  quickly,  and  effectively, 
within  the  limits  of  the  funding 
available  for  this  program. 

List  of  Subfects  in  7  CFR  Part  1477 

Disaster  assistance,  emergency 
assistance,  reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  a  new  7  CFR  part  1477  is 
added  to  subchapter  B  of  7  CFR  Chapter 
XIV  to  read  as  follows: 

PART  1477—1998  SINGLE- YEAR  AND 
MULTI-YEAR  CROP  LOSS  DISASTER 
ASSISTANCE  PROGRAM 

Subpart  A— General  Provisions 


Sec. 

1477.101 

1477.102 

1477.103 

1477.104 

1477.105 

1477.106 


Applicability. 
Administration. 
Definitions. 
Producer  eligibility. 
Time  for  filing  application. 
Limitation  on  payments  and  other 
benefits. 

1477.107  Crop  insurance  premium 
discounts. 

1477.108  Requirement  to  purchase  crop 
insurance. 

1477.109  Miscellaneous  provisions. 

1477.110  Matters  of  general  applicability. 


Subpart  B— 1998  Single-Year  Crop  Loss 
Disaster  Assistance  Program 

1477.201  Single-year  crop  losses. 

1477.202  Calculating  rates  and  yields. 

1477.203  Production  losses,  producer 
responsibility. 

1477.204  Determination  of  production. 

1477.205  Calculation  of  acreage  for  crop 
losses  other  than  prevented  planted. 

1477.206  Calculation  of  prevented  planted 
acreage. 

1477.207  Quality  adjustments  to 
production. 

1477.208  1999  crop  losses. 

1477.209  Value  loss  crops. 

1477.210  Other  Specialty  crops. 

Subpart  C— Multi-Year  Crop  Loss  Disaster    . 
Assistance  Program 

1477.300    Multi-year  crop  losses. 

Authority:  Sec.  1101  and  1102  of  Pub.  L. 
105-277, 112  Stat.2681;  15  U.S.C.  714b  and 
714c. 

Subpart  A— General  Provisions 
§1477.101    Applicability. 

(a)  This  part  sets  forth  the  terms  and 
conditions  applicable  to  the  1998  Crop 
Loss  Disaster  Assistance  Program. 
Under  sections  1101  and  1102  of  the 
Agricultiue,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  1999 
("1999  Act")  (Pub.  L.  105-277,  112  Stat. 
2681).  the  Secretary  of  Agricidtiu-e  will 
make  disaster  payments  available  to 
certain  producers  who  have  incvured 
losses  in  quantity  or  quality  of  their 
crops  due  to  disasters.  Producers  wrill  be 
able  to  receive  benefits  under  this  part 
for  losses  to  1998  crops,  or  losses 
occurring  in  at  least  3  years  for  which 
payments  were  received  for  the  period 
1994  through  1998,  as  determined  by 
the  Secretary.  Accordingly,  this  part 
contains  three  subparts.  Subpart  A 
contains  general  provisions  applicable 
to  both  the  single-year  and  multi-year 
aspects  of  the  1998  Crop  Loss  Disaster 
Assistance  Program,  which  are 
contained  in  Subparts  B  and  C, 
respectively. 

(b)  In  accordance  with  section 
1102(g)(2)  of  the  1999  Act,  the  Secretary 
has  authorized  use  of  a  portion  of  the 
funds  authorized  by  the  Act  to  establish 
crop  insurance  premium  discounts  for 
the  1999  crop  year  (2000  crop  year  for 
citrus  firuit,  avocados  in  California,  and 
macadamia  nuts  in  Hawaii).  This  part 
establishes  provisions  and  requirements 
for  implementation  of  those  discounts. 

§1477.102    Administration. 

(a)  The  program  will  be  administered 
under  the  general  supervision  of  the 
Executive  Vice  President,  Commodity 
Credit  Corporation  (CCC),  and  shall  be 
carried  out  in  the  field  by  State  and 


county  Farm  Service  Agency  (FSA) 
committees. 

(b)  State  and  county  FSA  committees 
and  representatives  do  not  have  the 
authority  to  modify  or  waive  any  of  the 
provisions  of  this  part. 

(c)  The  State  FSA  committee  shall 
take  any  action  required  by  this  part 
which  has  not  been  taken  by  a  county 
FSA  committee.  The  State  FSA 
committee  shall  also: 

(1)  Correct  or  require  a  coimty  FSA 
committee  to  correct  any  action  taken  by 
such  county  FSA  committee  which  is 
not  in  accordance  with  this  part;  and 

(2)  Require  a  cotmty  FSA  committee 
to  withhold  taking  or  reverse  any  action 
which  is  not  in  accordance  with  this 
part. 

(d)  No  delegation  herein  to  a  State  or 
county  FSA  committee  shall  prevent  the 
Deputy  Administrator  from  determining 
any  question  arising  under  the  program 
or  from  reversing  or  modifying  any 
determination  made  by  a  State  or  county 
FSA  committee. 

(e)  The  Deputy  Administrator  may 
authorize  the  State  and  county 
committees  to  waive  or  modify 
deadlines  or  other  program 
requirements  in  cases  where  lateness  or 
failure  to  meet  such  other  requirements 
does  not  adversely  affect  the  operation 
of  the  program  or  when,  in  his 
discretion,  it  is  determined  that  an 
exception  should  be  allowed  to  provide 
for  a  more  equitable  distribution  of 
benefits  consistent  with  the  goals  of  the 
program  provided  for  in  this  part. 

§1477.103    Definitions. 

The  definitions  in  this  section  shall  be 
applicable  for  all  purposes  of 
administering  the  1998  Crop  Loss 
Disaster  Assistance  Program  and  all 
subparts  of  this  part. 

Actual  production  means  the  total 
quantity  of  the  crop  appraised, 
harvested  or  which  could  have  been 
harvested  as  determined  by  the  coimty 
or  State  FSA  committee  in  accordance 
with  instructions  issued  by  the  Deputy 
Administrator. 

Additional  coverage  means  with 
respect  to  insurance  plans  of  crop 
insurance  providing  a  level  of  coverage 
equal  to  or  greater  than  65  percent  of  the 
approved  yield  indemnified  at  100 
percent  of  the  expected  market  price,  or 
a  comparable  coverage  as  established  by 
FCIC. 

Appraised  production  means 
production  determined  by  FSA,  RMA, 
FCIC,  a  company  reinsured  by  FCIC,  or 
other  appraiser  acceptable  to  CCC,  that 
was  unharvested  but  which  was 
determined  to  reflect  the  crop's  yield 
potential  at  the  time  of  appraisal. 
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Approved  yield  means  the  amoimt  of 
production  per  acre,  computed  in 
accordance  with  FCIC's  Actual 
Production  History  Program  (7  CFR  part 
400,  subpart  G)  or  for  crops  not 
included  under  7  CFR  part  400,  subpart 
G,  the  jrield  used  to  determine  the 
guarantee.  For  crops  covered  under  the 
Noninsured  Crop  Disaster  Assistance 
program,  the  approved  yield  is 
established  according  to  part  1437  of 
this  title. 

Aquaculture  means  the  reproduction 
and  rearing  of  aquatic  species  in 
controlled  or  selected  environments, 
including,  but  not  limited  to,  ocean 
ranching  (except  private  ocean  ranching 
of  Pacific  salmon  for  profit  in  those 
States  where  such  ranching  is 
prohibited  by  law). 

Aquaculture  facility  means  any  land 
or  structure  including,  but  not  limited 
to,  a  laboratory,  hatchery,  rearing  pond, 
raceway,  pen,  incubator,  or  other 
equipment  used  in  aquaculture. 

Aquacultural  species  means 
aquacultural  species  as  defined  in  part 
1437  of  this  chapter. 

CCC  means  the  Commodity  Credit 
Corporation. 

Catastrophic  risk  protection  means 
the  minimum  level  of  coverage  offered 
by  FCIC. 

Catastrophic  Risk  Protection 
Endorsement  means  the  relevant  part  of 
the  Federal  crop  insurance  policy  that 
contains  provisions  of  insurance  that  are 
specific  to  catastrophic  risk  protection. 

Control  counfy  means:  for  a  producer 
with  farming  interests  in  only  one 
county,  the  county  FSA  office  in  which 
the  producer's  farm(s)  is 
administratively  located;  for  a  producer 
with  farming  interests  which  are 
administratively  located  in  more  than 
one  county  FSA  office,  the  county  FSA 
office  designated  by  FSA  to  control  the 
payments  received  by  the  producer. 

County  committee  means  the  local 
FSA  coimty  committee. 

Crop  of  economic  significance  means 
a  crop  with  a  value  equal  to  ten  percent 
(10%)  or  more  of  the  total  value  of  the 
producer's  share  of  all  crops  grown  in 
the  coimty  for  the  relevant  crop  year. 
However,  an  amount  will  not  be 
considered  economically  significant  if 
the  potential  liability  imder  the 
Catastrophic  Risk  Protection 
Endorsement  is  equal  to  or  less  than  the 
administrative  fee  required  with  respect 
to  such  insurance  for  the  crop,  or,  if 
applicable,  the  crop  type  or  variety. 

Crop  insurance  means  an  insurance 
policy  reinsured  by  the  Federal  Crop 
Insiuance  Corporation  under  the 
provisions  of  Uie  Federal  Crop 
Insurance  Act,  as  amended. 


Cropland  means  cropland  as  defined 
in  part  718  of  this  title. 

Crop  year  means:  for  insured  and 
uninsiu^ed  crops,  the  crop  year  as 
defined  according  to  the  applicable  crop 
insiu'ance  policy;  and  for  noninsurable 
crops,  the  year  harvest  normally  begins 
for  the  crop,  except  the  crop  year  for  all 
aquacultural  species  and  nursery  crops 
shall  mean  the  period  from  October  1 
through  the  following  September  30, 
and  the  crop  year  for  purposes  of 
calculating  honey  and  tree  losses  shall 
be  the  period  running  from  January  1 
through  the  following  December  31. 

Deputy  Administrator  means  the 
Deputy  Administrator  for  Farm 
Programs,  Farm  Service  Agency  (FSA), 
or  a  designee. 

Disaster  means  damaging  weather, 
including  drought,  excessive  moisture, 
hail,  earthquake,  freeze,  tornado, 
hurricane,  typhoon,  volcano,  excessive 
wind,  excessive  heat,  or  any 
combination  thereof;  and  shall  also 
include  a  related  condition  and  all 
eligible  loss  conditions,  excluding  price 
risk  for  1998  single-year  losses,  as 
determined  by  the  crop  insiu-ance 
policy,  if  RMA  has  made  an  eligible  loss 
determination. 

Double-cropped  means  a  condition  in 
which  a  subsequent  crop  of  a  different 
commodity  is  planted  on  the  same 
acreage  as  the  first  crop  within  the  same 
crop  year  if  the  coimty  committee 
determines  both  crops  were  or  could 
have  been  carried  to  harvest. 

End  use  means  the  purpose  for  which 
the  harvested  crop  is  used,  such  as 
fresh,  processed  or  juice. 

Entity  means  any  legal  organization  or 
joint  venture  of  any  kind,  including,  but 
not  limited  to,  corporations,  trusts  and 
partnerships. 

Expected  market  price  (price  election) 
means  the  price  per  imit  of  production 
(or  other  basis  as  determined  by  FCIC) 
anticipated  during  the  period  the 
insured  crop  normally  is  marketed  by 
producers.  This  price  will  be  set  by 
FCIC  before  the  sales  closing  date  for  the 
crop.  The  expected  market  price  may  be 
less  than  the  actual  price  paid  by  buyers 
if  such  price  typically  includes 
remuneration  for  significant  amounts  of 
post-production  expenses  such  as 
conditioning,  culling,  sorting,  packing, 
etc. 

Expected  production  means,  for  an 
agricultural  unit,  the  historic  yield 
multiplied  by  the  niunber  of  planted  or 
prevented  acres  of  the  crop  for  the  unit. 

FCIC  means  the  Federal  Crop 
Insurance  Corporation,  a  wholly  owned 
Gpvenmient  Corporation  within  USDA. 

Final  planting  date  means  the  date 
established  by  RMA  for  insiued  and 
uninsured  crops  by  which  the  crop  must 


be  initially  planted  in  order  to  be 
insured  for  the  full  production 
guarantee  or  amoimt  of  insurance  per 
acre.  For  noninsurable  crops,  the  final 
planting  date  is  the  end  of  the  planting 
period  for  the  crop  as  determined  by 
CCC. 

Flood  prevention  means  with  respect 
to  aquacultural  species,  placing  the 
aquacultural  facility  in  an  area  not 
prone  to  flood;  in  the  case  of  raceways, 
providing  devices  or  structures  designed 
for  the  control  of  water  level;  and  for 
nursery  crops,  placing  containerized 
stock  in  a  raised  area  above  expected 
flood  level  and  providing  draining 
facilities,  such  »s  drainage  ditches  or 
tile,  gravel,  cinder  or  sand  base. 

FSA  means  the  Farm  Service  Agency. 

Good  n  ursery  growing  practices 
means  utilizing  flood  prevention, 
growing  media,  fertilization  to  obtain 
expected  production  results,  irrigation, 
insect  and  disease  control,  weed,  rodent 
and  wildlife  control,  and  over 
winterization  storage  facilities. 

Growing  media  means: 

(1)  For  aquacultural  species,  media 
that  provides  nutrients  necessary  for  the 
production  of  the  aquacultiu^  species 
and  protects  the  aquacultural  species 
horn  harmful  species  or  chemicals;  and 

(2)  For  nursery  crops,  media  designed 
to  prevent  "root  rot"  and  other  media- 
related  problems  through  a  well-drained 
media  with  a  minimum  20  percent  air 
pore  space  and  pH  adjustment  for  the 
type  of  plant  produced. 

Harvested  means:  For  insured  and 
uninsured  crops,  harvested  as  defined 
according  to  the  applicable  crop 
insurance  policy;  for  noninsurable 
single  harvest  crops,  that  a  crop  has 
been  removed  from  the  field,  either  by 
hand  or  mechanically,  or  by  grazing  of 
livestock;  for  noninsurable  crops  with 
potential  multiple  harvests  in  one  year 
or  harvested  over  multiple  years,  that 
the  producer  has,  by  hand  or 
mechanically,  removed  at  least  one 
mature  crop  from  the  field;  and  for 
mechanically  harvested  noninsurable 
crops,  that  the  crop  has  been  removed 
bt)m  the  field  and  placed  in  a  truck  or 
other  conveyance,  except  hay  is 
considered  harvested  when  in  the  bale, 
whether  removed  from  the  field  or  not. 
Grazed  land  will  not  be  considered 
harvested  for  the  purpose  of 
determining  an  unharvested  or 
prevented  planting  payment  factor. 

Historic  yield  means,  for  a  unit,  the 
higher  of  the  county  average  jrield  or  the 
producer's  approved  yield. 

Individual  stand  means,  with  respect 
to  trees,  an  area  of  eligible  trees  that  are 
tended  by  an  eligible  producer  as  a 
single  operation,  whether  or  not  the 
trees  are  planted  in  the  same  field  or 
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similar  location,  as  detennined  by  the 
county  committee.  Eligible  trees  not  in 
the  same  field  or  similar  location  may 
be  considered  to  be  separate  individual 
stands  if  county  committee  determines 
that  there  are  significantly  differing 
levels  of  loss  susceptibility. 

Insurance  is  available  nxQans  when 
crop  information  is  contained  in  RMA's 
county  actuarial  documents  for  a 
particular  crop  and  a  policy  can  be 
obtained  through  the  RMA  system, 
except  if  the  Group  Risk  Plan  of  crop 
insurance  was  the  only  plan  of 
insurance  available  for  the  crop  in  the 
county  in  the  1998  crop  year,  insurance 
is  considered  not  available  for  that  crop. 

Insured  crops  means  those  crops 
covered  by  crop  insurance  pursuant  to 
7  CFR  Chapter  IV  and  for  which  the 
producer  purchased  either  the 
catastrophic  or  buy-up  level  of  crop 
insurance  so  available. 

Intended  crop  means  an  insured  crop 
which  the  producer  timely  indicates  for 
RMA  insurance  purposes  as  the  crop  the 
producer  intends  to  produce. 

Limited  coverage  means  plans  of  crop 
insiuance  offering  coverage  that  is  equal 
to  or  greater  than  50  percent  of  the 
approved  yield  indemnified  at  100 
percent  of  the  expected  market  price,  or 
a  comparable  coverage  as  established  by 
FCIC.  but  less  than  65  percent  of  the 
approved  yield  indemnified  at  100 
percent  of  the  expected  market  price,  or 
a  comparable  coverage  as  established  by 
FCIC. 

Multi-use  crop  means  a  crop  intended 
for  more  than  one  end  use  during  the 
calendar  year  such  as  grass  harvested  for 
seed,  hay,  and/or  grazing. 

Multiple  planting  means  the  planting 
for  harvest  of  the  same  crop  in  more 
than  one  planting  period  in  a  crop  year 
on  different  acreage. 

Noninsumble  crops  means  those 
crops  for  which  crop  insurance  was  not 
available. 

Normal  mortality  means  the 
percentage  of  damaged  or  dead  trees  in 
the  individual  stand  or  the  percentage  of 
dead  aquacultural  species  that  would 
normally  occiu  during  the  crop  year. 

Operator  means  operator  as  defined  in 
part  718  of  this  title. 

Palmer  Drought  Severity  Index  means 
the  meteorological  index  calculated  by 
the  National  Weather  Service  to  indicate 
prolonged  and  abnormal  moisture 
deficiency  or  excess. 

Pass-through  funds  means  revenue 
that  goes  throu^,  but  does  not  remain 
in,  a  person's  account,  such  as  money 
collected  by  an  auction  house  for  the 
sale  of  livestock  which  is  subsequently 
paid  to  the  sellers  of  the  livestock,  less 
a  commission  withheld  by  the  auction 
house. 


Person  means  person  as  defined  in 
part  1400  of  this  chapter,  and  all  rules 
with  respect  to  the  determination  of  a 
person  found  in  that  part  shall  be 
applicable  to  this  part.  However,  the 
determinations  made  in  this  part  in 
accordance  with  7  CFR  part  1400, 
subpart  B,  Person  Determinations,  shall 
also  take  into  account  any  affiliation 
with  any  entity  in  which  an  individual 
or  entity  has  an  interest,  irrespective  of 
whether  or  not  such  entities  are 
considered  to  be  engaged  in  farming. 

Planted  acreage  means  land  in  which 
seed,  plants,  or  trees  have  been  placed, 
appropriate  for  the  crop  and  planting 
method,  at  a  correct  depth,  into  a 
seedbed  that  has  been  properly  prepared 
for  the  planting  method  and  production 
practice  normal  to  the  area  as 
determined  by  the  county  committee. 

Producer  means  producer  as  defined 
in  part  718  of  this  title. 

Related  condition  means  with  respect 
to  disaster,  a  condition  related  to  a 
disaster  that  causes  deterioration  of  a 
crop  such  as  insect  infestation,  plant 
disease,  or  ailatoxin  that  is  accelerated 
or  exacerbated  naturally  as  a  result  of 
damaging  weather  occurring  prior  to  or 
during  harvest  as  determined  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator. 

Reliable  production  records  means 
evidence  provided  by  the  producer  that 
is  used  to  substantiate  the  amount  of 
production  reported  when  verifiable 
records  are  not  available,  including 
copies  of  receipts,  ledgers  of  income, 
income  statements  of  deposit  slips, 
register  tapes,  invoices  for  custom 
harvesting,  and  records  to  verify 
production  costs,  that  are  detennined 
acceptable  by  the  county  committee. 

Repeat  crop  means  with  respect  to  a 
producer's  production,  a  commodity 
that  is  planted  or  prevented  from  being 
planted  in  more  than  one  planting 
period  on  the  same  acreage  in  the  same 
crop  year. 

RMA  means  the  Risk  Management 
Agency. 

Salvage  value  means  the  dollar 
amount  or  equivalent  received  by  the 
producer  for  the  quantity  of  the 
commodity  that  cannot  be  marketed  or 
sold  in  any  recognized  market  for  the 
crop. 

Secondary  use  means  the  harvesting 
of  a  crop  for  a  use  other  than  the 
intended  use,  except  for  crops  with 
intended  use  of  grain,  but  harvested  as 
silage,  ensilage,  cobbage,  hay,  cracked, 
rolled,  or  crimped. 

Secondary  use  value  means  the  value 
determined  by  multiplying  the  quantity 
of  secondary  use  times  the  CCC- 
established  price  for  this  use. 


Secretary  means  the  Secretary  of  the 
United  States  Department  of 
Agriculture. 

Substitute  crop  means  an  alternative 
crop  whose  sales  closing  date  has 
passed  and  that  is  planted  on  acreage 
that  is  prevented  from  being  planted  to 
an  intended  crop  or  where  an  intended 
crop  is  planted  and  fails. 

Trees  means  maple  trees  for  syrup,  or 
orchard  trees  grown  for  commercial 
production  of  fruits  or  nuts. 

Uninsured  crops  means  those  crops 
for  which  Federal  crop  insurance  was 
available,  but  the  producer  did  not 
piut:hase  insurance. 

Unit  means,  unless  otherwise 
determined  by  the  Deputy 
Administrator,  basic  unit  as  described 
in  part  457  of  this  title  which,  for 
ornamental  nursery  production  shall 
include  all  eligible  plant  species  and 
sizes. 

t/nif  o/ measure  means: 

(1)  For  all  insured  and  uninsured 
crops,  the  FCIC-established  imit  of 
measure; 

(2)  For  aquaciUtural  species,  a 
standard  unit  of  measure  such  as 
gallons,  pounds,  inches  or  pieces, 
established  by  the  State  committee  for 
all  aquacultural  species  or  varieties; 

(3)  For  Christmas  trees,  a  plant  or  tree; 

(4)  For  turfgrass  sod,  a  square  yard; 

(5)  For  maple  sap,  a  gallon;  and 

(6)  For  all  other  crops,  the  smallest 
unit  of  measure  which  lends  itself  to  the 
greatest  level  of  acciuacy  with  minimal 
use  of  fractions,  as  determined  by  the 
State  conunittee. 

United  States  means  all  50  States  of 
the  United  States,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands  and 
Guam. 

USDA  means  United  States 
Department  of  Agriculture. 

Value  loss  crop  will  have  the  meaning 
assigned  in  part  1437  of  this  chapter. 

Verifiable  production  records  means 
evidence  that  is  used  to  substantiate  the 
amoimt  of  production  reported  and  that 
can  be  verified  by  CCC  through  an 
independent  source. 

§  1477. 104    Producer  eligibility. 

(a)  Producers  in  the  United  States  will 
be  eligible  to  receive  disaster  benefits 
under  this  part  only  if  they  have 
suffered  either: 

(1)  1998  crop  losses  as  a  result  of  a 
disaster  and  as  further  specified  in 
Subpart  B;  or 

(2)  Multi-year  crop  losses  as  a  result 
of  a  disaster  and  as  further  specified  in 
Subpart  C. 

(b)  Payments  may  be  made  for  losses 
suffered  by  an  eligible  producer  who  is 
now  deceased  or  is  a  dissolved  entity  if 
a  representative  who  currently  has 
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authority  to  enter  into  a  contract  for  the 
producer  signs  the  application  for 
payment.  Proof  of  authority  to  sign  for 
the  deceased  producer  or  dissolved 
entity  must  be  provided.  If  a  producer 
is  now  a  dissolved  general  partnership 
or  joint  venture,  all  members  of  the 
general  partnership  or  joint  venture  at 
the  time  of  dissolution  or  their  duly 
authorized  representatives  must  sign  the 
application  for  payment. 

(c)  As  a  condition  to  receive  benefits 
under  this  part,  a  producer  must  have 
been  in  compliance  with  the  Highly 
Erodible  Land  Conservation  and 
Wetland  Conservation  provisions  of  part 
12  of  this  title,  for  the  year  or  years  for 
which  benefits  are  sought. 

(d)  The  provisions  of  paragraph  (c)  of 
this  section  do  not  apply  to  producers 
receiving  benefits  under  this  part  for 
value  loss  crops. 

S  1477.105    Time  for  filing  application. 

(a)  Applications  for  benefits  under 
Subpart  B,  the  1998  Crop  Loss  Disaster 
Assistance  Program  Single  Year  1998 
Losses,  shall  be  filed  before  the  close  of 
business  on  April  9, 1999,  in  the  county 
FSA  office  serving  the  county  where  the 
producer's  farm  is  located  for 
administrative  purposes. 

(b)  Applications  for  benefits  imder 
Subpart  C,  thel998  Crop  Loss  Disaster 
Assistance  Program  Multi-year  Losses, 
shall  be  filed  before  the  close  of 
business  on  April  9, 1999,  with  the 
county  FSA  office  designated  as  the 
producer's  control  coimty. 

(c)  The  Deputy  Administrator  may 
grant  general  exceptions  to  these 
deadhnes  for  filing  applications. 

§  1477.106    Limitations  on  payments  and 
otiier  benefits. 

(a)  A  producer  may  receive  disaster 
benefits  imder  either  subpart  B  or  C,  but 
not  both. 

(b)  A  producer  qualifying  for  disaster 
benefits  under  both  subparts  B  or  C, 


may  receive  whichever  amount  is 
greater  as  calculated  according  to  this 
part. 

(c)  Payments  wiU  not  be  made  under 
this  subpart  for  grazing  losses.  Further, 
the  Deputy  Administrator  may  divide 
crops  based  on  loss  susceptibility,  yield, 
and  other  factors. 

(d)  No  person  shall  receive  more  than 
a  total  of  $80,000  in  disaster  benefits 
imder  this  part.  No  person  shall  receive 
more  than  $25,000  in  disaster  benefits 
imder  this  part  for  tree  losses. 

(e)  No  person  shall  receive  disaster 
benefits  under  this  part  in  an  amount 
that  exceeds  the  value  of  the  expected 
production  for  the  relevant  period  as 
determined  by  CCC. 

(f)  A  person  who  has  a  gross  revenue 
in  excess  of  $2.5  million  for  the  1997  tax 
year  shall  not  be  eligible  to  receive 
disaster  benefits  under  this  part.  If  the 
person  does  not  have  a  1997  tax  year 
because  the  entities  were  dissolved  in  a 
prior  year,  the  last  tax  year  for  the 
person  will  be  used.  Gross  revenue 
includes  the  total  income  and  total  gross 
receipts  of  the  person,  before  any 
reductions.  Gross  revenue  shall  not  be 
adjusted,  amended,  discounted,  netted 
or  modified  for  any  reason.  No 
deductions  for  costs,  expenses  or  pass- 
through  funds  will  be  deducted  from 
any  calculation  of  gross  revenue.  For 
making  this  determination,  gross 
revenue  means  the  total  gross  receipts 
received  fi-om  farming  or  ranching 
operations  if  the  person  receives  more 
than  50  percent  of  such  person's  gross 
income  from  fanning  or  ranching;  or  the 
total  gross  receipts  received  from  all 
sources  if  the  person  receives  50  percent 
or  less  of  such  person's  gross  receipts 
from  farming  and  ranching. 

(g)  Payment  eligibility  imder  this  part 
shall  be  in  addition  to  whatever 
eligibility  the  producer  may  have  to 
other  payments  including  but  not 
limited  to: 


(1)  Payments  under  the  noninsured 
crop  disaster  assistance  program 
established  under  the  Agricultural 
Market  Transition  Act  (7  U.S.C.  7333); 

(2)  Crop  insurance  indemnities 
provided  under  the  Federal  Crop 
Insurance  Act  {7  U.S.C.  1501  et  seq.); 

(3)  Emergency  loans  made  available 
under  subtitle  C  of  the  Consolidated 
Farm  and  Rural  Development  Act  (7 
U.S.C.  1961  et  seq.y, 

(4)  Payments  received  by  a  person  for 
participation  in  a  Production  Flexibility 
Contract  authorized  under  Title  1  of  the 
Agricidtural  Market  Transition  Act  (7 
U.S.C.  721  let  seq.);  and 

(5)  Market  Loss  Assistance  payments 
made  under  §  1111  of  the  1999  Act. 

(h)  In  the  event  the  total  amount  of 
applications  for  disaster  benefits  under 
this  part  exceeds  the  available  funds, 
payments  shall  be  reduced  by  a  uniform 
national  percentage.  Such  reductions 
shall  be  applied  before  any 
determination  of  limits  on 
compensation  due  to  multiple  USDA 
benefits  and  after  the  imposition  of 
applicable  payment  limitation  and  gross 
revenues  caps. 

§  1 477.1 07    Crop  insurance  premium 
discounts. 

(a)  A  crop  insurance  premium 
discount  is  available  to  all  producers 
who  have  limited  or  additional  coverage 
crop  insurance  policies  for  the  1999 
crop  year  (for  the  2000  crop  year  for 
citrus  fruit.  Avocados  in  California,  and 
Macadamia  Nuts  in  Hawaii)  as  follows: 

(1)  Producers  of  crops  that  have  sales 
closing  dates  for  the  1999  crop  year 
(2000  crop  year  for  citrus  fruit,  avocados 
in  California,  cuid  macadamia  nuts  in 
Hawaii)  on  or  after  July  31, 1998,  and 
on  or  before  February  15, 1999,  must 
have  by  the  following  dates  purchased 
limited  or  additional  coverage  and 
submitted  their  acreage  and  production 
reports: 


Application  deadline 


Production/acreage 
reporting  date 


Arizona,  Florida,  Georgia,  l-lawaii,  Louisiana,  Mississippi,  and  South  Caro- 
lina. 
All  other  States 


February  28,  1999 
March  15.  1999 


April  15,  1999. 
April  30,  1999. 


(2)  For  crops  with  a  final  planting 
date  on  or  after  December  31, 1998,  but 
before  August  15, 1999,  the  acreage 
reporting  date  will  be  the  later  of  the 
date  shown  in  paragraph  (a)(1)  of  this 
section  or  the  acreage  reporting  date 
specified  in  the  producer's  crop 
insurance  policy. 

(3)  For  crops  that  have  sales  closing 
dates  for  the  1999  crop  year  (2000  crop 


year  for  citrus  fruit,  avocados  in 
California,  and  macadamia  nuts  in 
Hawaii)  after  February  15,  1999, 
producers  must  purchase  limited  or 
additional  coverage  by  the  sales  closing 
date  for  the  applicable  crop. 

(b)  Producers  who  are  currently 
insured  by  the  sales  closing  date  for  the 
applicable  crop  may  not: 


(1)  Lower  then  insurance  coverage  or 
transfer  to  another  insurance  provider 
for  crops  with  extended  dates  specified 
in  paragraph  (a)(1)  of  this  section;  or 

(2)  Cancel  their  insurance  policy  if  the 
cancellation  date  has  already  passed, 
unless  the  producer  is  changing 
insurance  plans  at  the  same  or  a  higher 
coverage  level. 
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(c)  Producers  who  are  presently 
ineligible  for  crop  insurance  coverage 
due  to  a  delinquent  debt  will  be  allowed 
to  satisfy  such  debt  and  obtain  coverage 
during  die  extended  application  period 
specified  in  paragraph  (a)(1)  of  this 
section. 

(d)  The  exact  percentage  for  the  crop 
insurance  premium  discount  will  be 
calculated  once  the  total  amount  of 
premium  for  the  1999  crop  year  (2000 
crop  year  for  citrus  firuit,  avocados  in 
California,  and  macadamia  nuts  in 
Hawaii)  at  the  limited  and  additional 
coverage  levels  has  been  established. 

(e)  An  additional  crop  insurance 
premium  discount  may  be  made 
available  for  any  crops  insured  for  the 
1999  crop  year  by  producers  who  have 
suffered  multiple  losses  due  to  scab 
and/or  vomitoxin  damage  as  provided 
below;  this  discount  is  in  addition  to  the 
premium  discount  referenced  in 
paragraph  (a)  of  this  section  and  in 
order  to  qualify  for  this  discount,  a 
producer  must: 

(1)  Have  insiu^d  wheat,  barley,  oats, 
or  rye  in  at  least  two  crop  years  during 
the  1994  through  1998  crop  years  (A 
producer  must  provide  evidence  of  such 
insurance  if  the  insurance  provider  has 
no  such  record;  and 

(2)  Provide  evidence  that  wheat, 
barley,  oats,  or  rye  produced  by  the 
producer  was  subjected  to  a  discounted 
price  or  decrease  in  yield  due  to  scab  or 
vomitoxin  damage  in  at  least  two  crop 
years  during  the  1994  through  1998  crop 
years. 

(f)  The  two  years  of  insurance 
specified  in  paragraph  (e)(1)  of  this 
section,  the  two  years  of  discounted 
prices  or  yields  due  to  scab  and/or 
vomitoxin  specified  in  paragraph  (e)(2) 
of  this  section,  and  the  small  grain  crops 
affected  need  not  be  the  same  (e.g.,  a 
producer  could  have  insured  1995  and 
1996  wheat,  but  had  scab  and/or 
vomitoxin  damage  on  1997  and  1998 
barley). 

(g)  This  discount  in  paragraph  (e)  of 
this  section  can  only  be  applied  to  the 
same  identical  producer  that  met  the 
qualifications  for  the  discount  as 
required  in  paragraph  (e)  of  this  section. 

(h)  The  total  premium  discounts 
allowed  under  this  section  to  any 
person  cannot  exceed  $80,000.  The  $2.5 
million  gross  revenue  limitation  does 
not  apply  to  the  premium  discoimts 
specified  in  this  section. 

§  1477.108    Requirement  to  purchase  crop 
insurance. 

(a)  As  required  in  1102(g)(3)  of  the 
Act,  any  producer  who  receives  crop 
loss  assistance  under  this  part  who  did 
not  purchase  crop  insurance  for  all 
insurable  crops  for  the  1998  crop  year 


(1999  crop  year  for  citrus  fruit, 
Avocados  in  California,  and  Macadamia 
Nuts  in  Hawaii)  must  purchase  crop 
insurance  for  the  1999  and  2000  crop 
years  (2000  and  2001  crop  years  for 
citrus  fruit,  avocados  in  California,  and 
macadamia  nuts  in  Hawaii)  for  all  crops 
of  economic  significance  produced  by 
such  producer  for  which  insurance  is 
available. 

(b)  Any  producer  who  is  required  to 
purchase  crop  insurance  in  accordance 
with  paragraph  (a)  of  this  section  who 
does  not  purchase  either  limited  or 
additional  coverage  by  the  sales  closing 
date  for  the  applicable  crop  or  the 
extended  application  dates  specified  in 
section  1477.107(a)(1),  may  purchase 
catastrophic  risk  protection  until  April 
28, 1999.  Such  producers  will  have 
until  the  following  dates  to  provide 
their  acreage  and  production  reports: 

(1)  For  policies  under  which  the  crop 
was  planted  on  or  before  December  31, 
1998,  or  the  crop  is  a  perennial  crop,  the 
producer  must  submit  the  acreage  and 
production  reports  at  the  time  of  the 
Catastrophic  Risk  Protection 
application;  or 

(2)  For  spring  crops,  the  acreage  and 
production  reports  must  be  submitted 
by  the  later  of  May  29, 1999,  or  the 
latest  spring  acreage  reporting  date 
specified  in  tbe  crop  insiuance  policy. 

(c)  Nothing  in  this  section  supersedes 
the  provisions  contained  in  7  CFR  part 
400,  subpart  T,  relating  to  the 
availability  of  Catastrophic  Risk 
Protection  coverage  whenever  a 
producer  is  unable  to  plant  the  intended 
crop  or  it  is  not  practical  to  replant  a 
failed  crop  before  the  final  planting 
date,  and  the  producer  plants  a 
substitute  crop. 

(d)  If  any  producer  fails  to  purchase 
crop  insiu-ance  as  required  in  paragraph 
(a)  of  this  section,  the  producer  will  be 
required  to  pay  liquidated  damages  in 
an  amount  and  within  a  reasonable 
period  of  time  as  determined  by  the 
Deputy  Administrator. 

§  1 477.1 09    IMiscellaneous  provisions. 

(a)  Disaster  benefits  under  this  part 
may  be  withheld  in  accordance  with 
§  1403.8  of  this  chapter. 

(b)  No  interest  will  be  paid  or  accrue 
on  disaster  benefits  under  this  part 
which  are  delayed  or  are  otherwise  not 
timely  issued  unless  otherwise 
mandated  by  law. 

(c)  A  person  shall  be  ineligible  to 
receive  disaster  assistance  under  this 
part  if  it  is  determined  by  the  State  or 
county  committee  or  an  official  of  PSA 
that  such  person  has: 

(1)  Adopted  any  scheme  or  other 
device  which  tends  to  defeat  the 


purpose  of  a  program  operated  under 
this  part; 

(2j  Made  any  fi-audulent 
representation  with  respect  to  such 
proCTam;  or 

(3)  Misrepresented  any  fact  affecting  a 
program  determination. 

(d)  In  the  event  there  is  a  failure  to 
comply  with  any  term,  requirement,  or 
condition  for  payment  or  assistance 
arising  under  this  part,  and  if  any 
refund  of  a  payment  to  CCC  shall 
otherwise  become  due  in  cormection 
with  this  part,  all  payments  made  in 
regard  to  such  matter  shall  be  refunded 
to  CCC,  together  with  interest  as 
determined  in  accordance  with 
paragraph  (e)  of  this  section  and  late- 
payment  charges  as  provided  for  in  part 
1403  of  this  chapter. 

(e)  Producers  shall  be  required  to  pay 
interest  on  any  refund  required  of  the 
producer  receiving  assistance  or  a 
payment  if  CCC  determines  that 
payments  or  other  assistance  were 
provided  to  the  producer  and  the 
producer  was  not  eligible  for  such 
assistance.  The  interest  rate  shall  be  one 
percent  greater  than  the  rate  of  interest 
which  the  United  States  Treasury 
charges  CCC  for  funds,  as  of  the  date  of 
payment.  Interest  that  is  determined  to 
be  due  CCC  shall  accrue  bom  the  date 
such  benefits  were  made  available  by 
CCC  to  the  date  repayment  is 
completed.  CCC  may  waive  the  accrual 
of  interest  if  CCC  determines  that  the 
cause  of  the  erroneous  determination 
was  not  due  to  any  error  by  the 
producer. 

(f)  All  persons  with  a  financial 
interest  in  the  operation  receiving 
benefits  under  this  part  shall  be  jointly 
and  severally  liable  for  any  refund, 
including  related  charges,  which  is 
determined  to  be  due  CCC  for  any 
reason  luider  this  part. 

(g)  In  the  event  that  any  request  for 
assistance  or  payment  under  this  part 
was  established  as  result  of  erroneous 
information  or  a  miscalculation,  the 
assistance  or  payment  shall  be 
recomputed  and  any  excess  refunded 
with  applicable  interest. 

(h)  The  liability  of  any  person  for  any 
penalty  under  this  part  or  for  any  refund 
to  CCC  or  related  charge  arising  in 
connection  therewith  shall  be  in 
addition  to  any  other  liabifity  of  such 
person  imder  any  civil  or  criminal  firaud 
statute  or  any  other  provision  of  law 
including,  but  not  limited  to,  18  U.S.C. 
286,  287,  371,  641,  651, 1001  and  1014; 
15  U.S.C.  714m;  and  31  U.S.C.  3729. 

(i)  Any  person  who  is  dissatisfied 
with  a  determination  made  with  respect 
to  this  part  may  make  a  request  for 
reconsideration  or  appeal  of  such 
determination  in  accordance  with  the 
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regulations  set  forth  at  parts  11  and  780 
of  this  title. 

(j)  Any  payment  or  portion  thereof  to 
any  person  shall  be  made  without 
regard  to  questions  of  title  under  State 
law  and  without  regard  to  any  claim  or 
lien  again  the  crop,  or  proceeds  thereof. 

(k)  Disaster  benefits  under  this  part 
will  be  made  without  taking  any 
applicable  offsets.  The  regulations 
governing  offsets  found  at  part  792  of 
this  title  and  1403  of  this  chapter  shall 
not  apply  to  payments  made  under  this 
part. 

(1)  Payments  which  are  earned  under 
this  part  may  be  assigned  in  accordance 
with  the  provisions  of  part  1404  of  this 
chapter  upon  filling  out  the  applicable 
assigrunent  form. 

§  1477.10    Matters  of  general  applicability. 

(a)  For  calculations  of  loss  made  with 
respect  to  insured  crops,  the  producer's 
existing  unit  structure  will  be  used  as 
the  basis  for  the  calculation  and  may 
include  optional  units  established 
according  to  7  CFR  Part  457  of  this  Title. 
For  uninsured  and  noninsurable  crops, 
basic  imits  will  be  established  for  these 
purposes. 

(b)  Loss  payment  rates  and  factors 
shall  be  established  by  the  state 
committee  based  on  procedures 
provided  by  the  Deputy  Administrator. 

(c)  County  average  yield  for  loss 
calculations  will  be  the  simple  average 
of  the  1993  through  1997  official  county 
yields  established  by  FSA. 

(d)  Coimty  committees  vtrill  assign 
production  when  the  county  committee 
determines: 

(1)  An  acceptable  appraisal  or  record 
of  harvested  production  does  not  exist; 

(2)  The  loss  is  due  to  an  ineligible 
cause  of  loss  or  practices  that  cause 
lower  yields  than  those  upon  which  the 
historic  yield  is  based; 

(3)  The  producer  has  a  contract 
providing  a  guaranteed  payment  for  all 
or  a  portion  of  the  crop; 

(4)  The  crop  is  planted  beyond  the 
normal  planting  period  for  the  crop;  or 

(5)  Other  cause,  as  determined  by  the 
Deputy  Administrator,  exists  for  such 
case. 

(e)  The  county  committee  shall 
establish  a  maximimi  loss  level  based  on 
other  losses  in  the  coimty  for  the  same 
crop.  The  maximum  loss  level  for  the 
county  shall  be  expressed  as  either  a 
percent  of  loss  or  yield  per  acre.  The 
maximum  loss  level  will  apply  when: 

(1)  Unharvested  acreage  has  not  been 
appraised  by  FSA,  RMA,  FCIC,  a 
company  reinsured  by  FCIC,  or  other 
appraiser; 

12)  The  crop's  loss  is  because  of  an 
ineligible  disaster  condition  or 
circumstances  other  than  a  natural 
disaster;  or 


(3)  Acceptable  production  records  for 
harvested  acres  are  not  available  from 
any  source. 

(f)  Assigned  production  for  practices 
that  result  in  lower  yields  than  those  for 
which  the  historic  yield  is  based  shall 
be  established  by: 

(1)  Determining  the  acres  planted  to 
the  low-yielding  type  of  practice; 

(2)  Multiplying  the  State  office 
determined  yield  reduction  factor  times 
the  county  average  yield;  and 

(3)  Multiplying  the  result  of  paragraph 
(/)(2)  of  this  section  times  the  acres  in 
paragraph  (f)(1)  of  this  section. 

(g)  Assigned  production  for  crops 
planted  beyond  the  normal  planting 
period  for  the  crop  shall  be  calculated 
according  to  the  lateness  of  planting  the 
crop.  If  the  crop  is  planted  adfter  the  final 
planting  date  by: 

(1)1  through  10  calendar  days,  the 
assigned  production  will  be  based  on 
one  percent  of  the  payment  yield  for 
each  day  involved. 

(2)  11  through  24  calendar  days,  the 
assigned  production  v^rill  be  based  on  10 
percent  of  the  pa5rment  yield  plus  an 
additional  two  percent  reduction  of  the 
payment  yield  for  each  days  of  days  11 
through  24  which  are  involved. 

(3)  25  or  more  calendar  days  or  a  date 
in  which  the  crop  would  not  reasonably 
be  expected  to  matine  by  harvest,  the 
assigned  production  will  be  based  on  50 
percent  of  the  payment  yield  or  such 
greater  amount  determined  by  the 
county  committee  to  be  appropriate. 

(h)  Assigned  production  for  producers 
with  contracts  to  receive  a  guaranteed 
payment  for  production  of  an  eligible 
crop  will  be  estabhshed  by  the  county 
committee  by: 

(1)  Determining  the  total  amount  of 
guaranteed  payment  for  the  unit; 

(2)  Converting  the  guaranteed 
payment  to  guaranteed  production  by 
dividing  the  total  amoimt  of  guaranteed 
pa5Tnent  by  the  approved  county  price 
for  the  crop  or  variety  or  such  other 
factor  deemed  appropriate  if  otherwise 
the  production  would  appear  to  be  too 
high;  and 

(3)  Establishing  the  production  for  the 
unit  as  the  greater  of  the  actual  net 
production  for  the  unit  or  the 
guaranteed  payment. 

Subpart  B — 1998  Single- Year  Crop 
Loss  Disaster  Assistance  Program 

§  1 477.201    Single-year  crop  losses. 

(a)  To  receive  disaster  benefits  imder 
this  subpart  which  covers  single-year 
1998  crop  losses,  the  county  committee 
must  determine  that  because  of  a 
disaster,  the  producer  with  respect  to 
the  1998  crop  year: 

(1)  Was  prevented  firom  planting  a 
crop; 


(2)  Sustained  a  loss  in  excess  of  35 
percent  of  the  expected  production  of  a 
crop; 

(3)  Sustained  a  loss  in  excess  of  35 
percent  of  the  value  for  value  loss  crops; 
or 

(4)  Sustained  damage  in  excess  of  20 
percent  of  an  individual  stand  of 
eligible  trees,  after  adjustments  for 
normal  mortality. 

(b)  Calculation  of  benefits  under  this 
subpart  shall  not  include  losses: 

(1)  That  are  the  result  of  poor 
management  decisions  or  poor  farming 
practices  as  determined  by  the  coimty 
committee  on  a  case-by-case  basis  based 
on  instructions  issued  by  the  Deputy 
Administrator; 

(2)  That  are  the  result  of  the  failure  of 
the  producer  to  reseed  or  replant  to  the 
same  crop  in  the  county  where  it  is 
customary  to  reseed  or  replant  after  a 
loss; 

(3)  That  are  not  as  a  result  of  a  natural 
disaster; 

(4)  To  crops  not  intended  for  harvest 
in  crop  year  1998; 

(5)  To  losses  of  by-products  resulting 
from  processing  or  harvesting  a  crop, 
such  as  cotton  seed,  peanut  shells, 
wheat  or  oat  straw; 

(6)  To  home  gardens;  or 

(7)  As  a  result  of  water  contained  or 
released  by  any  governmental,  public,  or 
private  dam  or  reservoir  project  if  an 
easement  exists  on  the  acreage  affected 
for  the  containment  or  release  of  the 
water. 

(c)  Calculation  of  benefits  under  this 
subpart  for  ornamental  nursery  stock 
shall  not  include  losses: 

(1)  Caused  by  a  failure  of  power 
supply  or  brownouts; 

(2)  Caused  by  the  inability  to  market 
nursery  stock  as  "a  result  of  quarantine, 
boycott,  or  refusal  of  a  buyer  to  accept 
production; 

(3)  Caused  by  fire; 

(4)  Affecting  crops  where  weeds  and 
other  forms  of  undergrowth  in  the 
vicinity  of  the  nursery  stock  have  not 
been  controlled;  or 

(5)  Caused  by  the  collapse  or  failure 
of  buildings  or  structures. 

(d)  Calculation  of  benefits  under  this 
subpart  for  honey  where  the  honey 
production  by  colonies  or  bees  was 
diminished,  shall  not  include  losses: 

(1)  Where  the  inability  to  extract  was 
due  to  the  unavailability  of  equipment; 
the  collapse  or  failure  of  equipment  or 
apparatus  used  in  the  honey  operation; 

(2)  Resulting  from  improper  storage  of 
honey; 

(3)  To  honey  production  because  of 
liee  feeding; 

(4)  Caused  by  the  application  of 
chemicals; 

(5)  Caused  by  theft  fire,  or  vandalism; 


18560  Federal  Register /Vol.  64.  No.  72 /Thursday,  April  15,  1999 /Rules  and  Regulations 


(6)  Caused  by  the  movement  of  bees 
by  the  producer  or  any  other  person;  or 

(7)  Due  to  disease  or  pest  infestation 
of  the  colonies. 

§  1 477.202    Calculating  rates  and  yields. 

(a)  Payment  rates  for  1998  single-year 
crop  losses  shall  be: 

(1)  65  percent  of  the  maximiun 
established  RMA  price  for  insured 
crops; 

(2)  65  percent  of  the  State  average 
price  for  noninsurable  crops; 

(3)  60  percent  of  the  maximum 
established  RMA  price  for  uninsured 
crops;  and 

(4)  65  percent  of  the  established 
practice  rate  for  damage  to  eligible  trees. 

(b)  Disaster  benefits  under  this 
subpart  for  losses  to  crops  other  than 
trees  shall  be  made  in  an  amoimt 
determined  by  multiplying  the  loss  of 
production  in  excess  of  35  percent  of 
the  expected  production  by  the 
applicable  payment  rate  established 
according  to  paragraph  (a)  of  this 
section. 

(c)  Disaster  benefits  under  this 
subpart  for  losses  of  trees  shall  be  made 
in  an  amount  determined  by 
multiplying  the  quantity  of  acres  or 
number  of  trees  in  a  practice  approved 
by  the  county  committee  according  to 
instructions  issued  by  the  Deputy 
Administrator,  by  the  payment  rate 
established  according  to  paragraph  (a)  of 
this  section. 

(d)  Separate  payment  rates  and  yields 
for  the  same  crop  may  be  established 
according  to  instructions  issued  by  the 
Deputy  Administrator,  when  there  is 
supporting  data  from  NASS  or  other 
sources  approved  by  CCC  that  show 
there  is  a  significant  difference  in  yield 
or  value  based  on  a  distinct  and  separate 
end  use  of  the  crop.  In  spite  of 
differences  in  yield  or  values,  separate 
rates  or  yields  shall  not  be  established 
for  crops  with  different  cultural 
practices,  such  as  organically  or 
hydroponically  grown. 

(e)  Each  eligible  producer's  share  of  a 
disaster  payment  shall  be  based  on  the 
producer's  share  of  the  crop  or  crop 
proceeds,  or,  if  no  crop  was  produced, 
the  share  the  producer  would  have 
received  if  the  crop  had  been  produced. 
In  cases  where  crop  insuremce  provides 
for  a  landlord/tenant  to  insure  the 
tenant/landlord's  share  according  to 
part  457  of  this  title,  disaster  payments 
will  be  issued  on  the  same  basis. 

(0  When  calculating  a  payment  for  a 
unit  loss: 

(1)  The  unharvested  payment  factor 
shall  be  applied  to  crop  acreage  planted 
but  not  harvested;  and 

(2)  The  prevented  planting  factor  shall 
be  applied  to  any  prevented  planted 
acreage  eligible  for  payment. 


(g)  Production  from  all  end  uses  of  a 
multi-use  crop  or  all  secondary  uses  for 
multiple  market  crops  will  be  calculated 
separately  and  summarized  together. 

§  1477.203    Production  losses,  producer 
responsibility. 

(a)  Where  available.  RMA  loss  records 
will  be  used  for  insured  crops. 

(b)  If  RMA  loss  records  are  not 
available,  producers  are  responsible  for: 

(1)  Retaining  or  providing,  when 
required,  the  best  verifiable  or  reliable 
production  records  available  for  the 
crop; 

(2)  Summarizing  all  the  production 
evidence; 

(3)  Accounting  for  the  total  amount  of 
unit  production  for  the  crop,  whether  or 
not  records  reflect  this  production;  and 

(4)  Providing  the  information  in  a 
manner  that  can  be  easily  understood  by 
the  county  committee. 

(c)  In  determining  production  under 
this  section  the  producer  must  supply 
acceptable  production  records  to 
substantiate  production  to  the  county 
committee.  If  the  eligible  crop  was  sold 
or  otherwise  disposed  of  through 
commercial  channels,  acceptable 
production  records  include:  commercial 
receipts;  settlement  sheets;  warehouse 
ledger  sheets;  or  load  simimaries; 
appraisal  information  from  a  loss 
adjuster  acceptable  to  CCC.  If  the 
eligible  crop  was  farm-stored,  sold,  fed 
to  livestock,  or  disposed  of  in  means 
other  than  commercial  channels, 
acceptable  production  records  include: 
truck  scale  tickets;  appraisal 
information  from  a  loss  adjuster 
acceptable  to  CCC;  contemporaneous 
diaries;  or  other  documentary  evidence, 
such  as  contemporaneous 
measurements. 

(d)  Producers  must  provide  all  records 
for  any  production  of  a  crop  which  is 
grown  with  an  arrangement,  agreement, 
or  contract  for  guaranteed  payment.  The 
failiire  to  report  the  existence  of  any 
guaranteed  contract  or  similar 
arrangement  or  agreement  shall  be 
considered  as  providing  false 
information  to  CCC. 

§  1 477.204    Determination  of  production. 

(a)  Production  imder  this  subpart 
shall  include  all  harvested  production, 
unharvested  appraised  production  and 
assigned  production  for  the  total 
planted  acreage  of  the  crop  on  the  imit. 

(b)  The  harvested  production  of 
eligible  crop  acreage  harvested  more 
than  once  in  a  crop  year  shall  include 
the  total  harvested  production  from  all 
these  harvests. 

(c)  If  a  crop  is  appraised  and 
subsequently  harvested,  the  actual 
harvested  production  shall  be  used  to 
determine  benefits. 


(d)  For  all  crops  eligible  for  loan 
deficiency  payments  or  marketing 
assistance  loans  with  an  intended  use  of 
grain  but  harvested  as  silage,  ensilage, 
cobbage.  hay,  cracked,  rolled,  or 
crimped,  production  will  be  adjusted 
based  on  a  whole  grain  equivalent 
according  to  instructions  issued  by  the 
Deputy  Administrator. 

(e)  For  crops  with  an  established  yield 
and  market  price  for  multiple  intended 
uses,  a  value  will  be  calculated  for  each 
use. 

(f)  For  crops  sold  in  a  market  that  is 
not  a  recognized  market  for  the  crop 
with  no  established  county  average 
yield  and  market  price.  60  percent,  if 
insured  or  noninsurable,  or  65  percent, 
if  uninsured,  of  the  salvage  value 
received  will  be  deducted  from  the 
disaster  payment. 

(g)  If  a  producer  has  an  arrangement, 
agreement,  or  contract  for  guaranteed 
payment  for  production  (as  opposed  to 
production  based  on  delivery),  the 
production  to  coimt  shall  be  the  greater 
of  the  actual  production  or  the 
guaranteed  payment  converted  to 
production  according  to  instructions 
issued  by  the  Deputy  Administrator. 

(h)  Production  that  is  commingled 
between  imits  before  it  was  a  matter  of 
record  and  cannot  be  separated  by  using 
records  or  other  means  acceptable  to 
CCC  shall  be  prorated  to  each  respective 
unit  according  to  instructions  issued  by 
the  Deputy  Administrator.  Commingled 
production  may  be  attributed  to  the 
applicable  imit,  if  the  producer  made 
the  unit  production  of  a  commodity  a 
matter  of  record  before  commingling 
and  does  any  of  the  following,  as 
applicable: 

(1)  Provides  copies  of  verifiable 
documents  showing  that  production  of 
the  commodity  was  purchased, 
acquired,  or  otherwise  obtained  from 
beyond  the  unit; 

(2)  Had  the  production  measured  in  a 
manner  acceptable  to  the  county 
committee;  or 

(3)  Had  the  current  year's  production 
appraised  in  a  manner  acceptable  to  the 
county  committee. 

(i)  The  county  committee  shall  assign 
production  for  the  unit  when  the  county 
committee  determines  that: 

(1)  The  producer  has  failed  to  provide 
adequate  and  acceptable  production 
records; 

(2)  The  loss  to  the  crop  is  because  of 
a  disaster  condition  not  covered  by  this 
subpart,  or  circumstances  other  than 
natural  disaster,  and  there  has  not 
otherwise  been  an  accounting  of  this 
ineligible  cause  of  loss; 

(3)  The  producer  carries  out  a 
practice,  such  as  double  cropping,  that 
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generally  results  in  lower  yields  than 
the  established  historic  yields; 

(4)  The  producer  has  a  contract  to 
receive  a  guaranteed  payment  for  all  or 
a  portion  of  the  crop;  or 

(5)  A  crop  is  late-planted. 

(j)  For  sugarcane,  the  quantity  of  sugar 
produced  from  such  crop  shall  exclude 
acreage  harvested  for  seed. 

(k)  For  peanuts,  the  actual  production 
shall  be  all  peanuts  harvested  for  nuts 
regardless  of  their  disposition  or  use  as 
adjusted  for  low  quality. 

(1)  For  tobacco,  except  flue-ciu«d  and 
burley,  the  actual  production  shall  be 
the  sum  of  the  tobacco:  marketed  or 
available  to  be  marketed;  destroyed  after 
harvest;  and  produced  but  unharvested, 
as  determined  by  an  appraisal.  For  flue- 
cured  and  burley  tobacco,  the  actual 
production  shall  be  the  sum  of  the 
tobacco:  marketed,  regardless  of 
whether  the  tobacco  was  produced  in 
the  current  crop  year  or  a  prior  crop 
year;  on  hand;  destroyed  after  harvest; 
and  produced  but  unharvested,  as 
determined  by  an  appraisal. 

§  1 477.205    Calculation  of  acreage  for  crop 
losses  other  than  prevented  planted. 

(a)  Subject  to  paragraph  (b)  of  this 
section,  the  acreage  of  a  crop  planted  in 
each  planting  period  shall  be  considered 
a  different  crop  for  the  purpose  of 
determining  disaster  benefits  under  this 
subpart. 

(b)  In  cases  where  there  is  a  repeat 
crop,  double  crop  or  a  multiple 
planting,  each  of  these  crops  may  be 
considered  different  crops  if  the  county 
committee  determines  that: 

(1)  Both  the  initial  and  subsequent 
planted  crops  were  planted  with  an 
intent  to  harvest; 

(2)  The  subsequent  crop  was  planted 
after  the  time  when  the  initial  crop 
would  normally  have  been  harvested; 

(3)  Both  the  initial  and  subsequent 
planted  crops  were  planted  within  the 
normal  planting  period  forihat  crop; 
and 

(4)  Both  the  initial  and  subsequent 
planted  crops  meet  all  other  eligibility 
provisions  of  this  part  including  good 
farming  practices. 

(c)  In  cases  where  an  initial  crop  is 
planted  and  fails  due  to  an  eUgible 
disaster  condition  and  it  is  generally 
considered  too  late  to  replant  and  a 
subsequent  crop  is  planted  on  the  same 
acreage  within  its  normal  planting 
period  in  the  same  crop  year  and  also 
failed  because  of  an  eligible  disaster 
condition,  both  crops  are  eligible  for 
disaster  assistance  if  they  meet  all  other 
eligibility  provisions  of  this  part. 


S  1477.206    Calculation  of  prevented 
planted  acreage. 

(a)  When  determining  losses  under 
this  subpart,  prevented-planted  acreage 
will  be  considered  separately  from 
planted  acreage  of  the  same  crop. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  for  insured  crops, 
disaster  payments  imder  this  subpart  for 
prevented-planted  acreage  shall  not  be 
made  unless  RMA  dociunentation 
indicates  that  the  ehgible  producer 
received  a  prevented  planting  payment 
under  the  RMA-administered  program. 

(c)  For  insured  crops,  disaster 
payments  imder  this  subpart  for 
prevented-planted  acreage  will  be  made 
available  for  the  following  crops  for 
which  prevented  planting  coverage  was 
not  available  and  for  which  the  county 
committee  will  make  an  eUgibility 
determination  according  to  paragraph 

(d)  of  this  section:  California  safflowers; 
peanuts;  peppers;  popcorn;  Central/ 
Southern  potatoes;  sweet  com  (fresh 
market);  tomatoes  (fresh  market); 
tomatoes  (processing). 

(d)  For  uninsiued  or  noninsiu-able 
crops,  or  the  insured  crops  listed  in 
paragraph  (c)  of  this  section,  the 
producer  must  prove,  to  the  satisfaction 
of  the  county  committee,  an  intent  to 
plant  the  crop  and  that  such  crop  could 
not  be  planted  because  of  an  eligible 
disaster.  The  county  committee  must  be 
able  to  determine  the  producer  was 
prevented  &t>m  planting  the  crop  by  an 
eligible  disaster  that  boUi: 

(1)  Prevented  most  producers  from 
planting  on  acreage  with  similar 
characteristics  in  the  surroimding  area; 
and 

(2)  Unless  otherwise  allowed  by  the 
Deputy  Administrator,  began  no  earlier 
than  the  planting  season  for  the  1998 
crop. 

(e)  Prevented  planted  disaster  benefits 
under  this  subpart  shall  not  apply  to: 

(1)  Aquaciilture,  including 
ornamental  fish;  perennial  forage  crops 
grown  for  hay,  seed,  or  grazing;  ginseng 
root  and  ginseng  seed;  honey;  maple 
sap;  millet;  nursery  crops;  sweet 
potatoes;  tobacco;  trees;  turfgrass  sod; 
and  tree  and  vine  crops; 

(2)  Any  acreage  which  is  double- 
cropped,  even  if  the  producer  has  a 
history  of  double-cropping  acreage; 

(3)  Uninsured  crop  acreage  that  is 
unclassified  for  insurance  purposes; 

(4)  Acreage  that  is  used  for 
conservation  piuposes  or  intended  to  be 
left  implanted  imder  any  USDA 
program; 

(5)  The  same  acreage  from  which  any 
benefit  is  derived  under  any  program 
administered  by  the  USDA  on  which  a 
crop  is  planted  and  fails  during  the  crop 


year  except  as  provided  in  1477.106(f) 
of  this  part; 

(6)  Any  acreage  on  which  a  crop  other 
than  a  cover  crop  was  harvested,  hayed, 
or  grazed  during  the  crop  year; 

(7)  Any  acreage  for  which  a  cash  lease 
payment  is  received  for  the  use  of  the 
acreage  the  same  crop  year  unless  the 
county  committee  determines  the  lease 
was  for  haying  and  grazing  rights  only 
and  was  not  a  lease  for  use  of  the  land; 

(8)  Acreage  for  which  planting  history 
or  conservation  plans  indicate  that  the 
acreage  would  have  remained  fallow  for 
crop  rotation  purposes; 

(9)  Acreage  for  which  the  producer  or 
any  other  person  received  a  prevented 
planted  payment  for  any  crop  for  the 
same  acreage,  excluding  share 
arrangements;  and 

(10)  Acreage  for  which  the  producer 
cannot  provide  proof  to  the  county 
committee  that  inputs  such  as  seed, 
chemicals,  and  fertilizer  were  available 
to  plant  and  produce  a  crop  with  the 
expectation  of  at  least  producing  a 
normal  yield. 

(f)  Disaster  benefits  under  this  subpart 
shall  not  apply  to  acreage  where  the 
prevented-planted  acreage  was  affected 
by  a  disaster  that  was  caused  by  drought 
or  the  failure  of  the  irrigation  water 
supply  unless  the  acreage  is  in  an  area 
classified  by  the  Palmer  Drought 
Severity  Index  as  in  a  severe  or  extreme 
drought  during  the  time  period 
specified  by  the  producer. 

(g)  For  uninsured  or  noninsurable 
crops  and  the  insured  crops  listed  in 
paragraph  (c)  of  this  section,  for 
prevented  planting  purposes: 

(1)  The  maximum  prevented-planted 
acreage  for  all  crops: 

(i)  Cannot  exceed  the  number  of  acres 
of  cropland  in  the  unit  for  the  crop  year; 
and 

(ii)  Will  be  reduced  by  the  number  of 
acres  planted  in  the  unit; 

(2)  The  maximum  prevented  planted 
acreage  for  a  crop  cannot  exceed  the 
number  of  acres  planted  by  the 
producer,  or  which  was  prevented  from 
planting,  to  the  crop  in  any  1  of  the 
1994  through  1997  crop  years  as 
determined  by  the  county  committee; 

(3)  For  crops  grown  under  a  contract 
specifying  the  nvimber  of  acres 
contracted,  the  prevented-planted 
acreage  is  limited  to  the  result  of  the 
number  of  acres  specified  in  the 
contract  minus  planted  acreage; 

(4)  For  each  crop  type  or  variety  for 
which  separate  prices  or  yields  are 
sought  for  prevented-planted  acreage, 
the  producer  must  provide  evidence 
that  the  claimed  prevented-planted 
acres  were  successfully  planted  in  at 
least  1  of  the  most  recent  4  crop  years; 
and 
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(5)  The  prevented  planted  acreage 
must  be  one  contiguous  block  consisting 
of  at  least  20  acres  or  20  percent  of  the 
intended  planted  acreage  in  the  unit, 
whichever  is  less. 

§  1 477.207    Quality  adjustments  to 
production. 

(a)  Subject  to  paragraph  (b)  of  this 
section,  the  quantity  of  production  of 
crops  that  were  damaged  due  to  disaster 
resulting  in  diminished  quality,  shall  be 
adjusted  by  the  county  committee  in 
accordance  with  instructions  issued  by 
the  Deputy  Administrator. 

(b)  Crops  eligible  for  quality 
adjustments  to  production  are  limited 
to: 

(1)  Barley;  canola;  com;  cotton; 
flaxseed;  grain  sorghum;  mustard  seed; 
oats;  peanuts;  rapeseed;  rice;  safflower; 
soybeans;  sugar  beets;  sunflower-oil; 
sunflower-seed;  tobacco;  wheat;  and 

(2)  Crops  with  multiple  market  uses 
such  as  fresh,  processed  or  juice,  as 
supported  by  NASS  data  or  other  data 
determined  acceptable  in  accordance 
with  instructions  issued  by  the  Deputy 
Administrator.  RMA  loss  production 
figures  will  not  be  used  to  conduct  this 
quality  adjustment  unless  the  Deputy 
Administrator  determines  otherwise. 

(c)  The  producer  must  submit 
documentation  for  determining  the 
grade  and  other  discount  factors  that 
were  applied  to  the  crop. 

(d)  Quality  adjustments  will  be 
applied  after  production  has  been 
adjusted  to  standard  moisture,  when 
applicable. 

(e)  Except  for  cotton,  if  a  quality 
adjustment  has  been  made  for  multi- 
peril  crop  insurance  purposes,  an 
additional  adjustment  will  not  be  made. 

(f)  Quality  adjustments  for  crops, 
other  than  cotton,  peanuts,  sugar  beets 
and  tobacco,  listed  in  paragraph  {b)(l)  of 
this  section  may  be  made  by  applying 
an  adjustment  factor  based  on  dividing 
the  Federal  marketing  assistance  loan 
rate  applicable  to  the  crop  and  producer 
determined  according  to  part  1421  of 
this  chapter  by  the  unadjusted  county 
marketing  assistance  loan  rate  for  the 
crop.  For  crops  that  grade  sample  and 
are  marketed  through  normal  channels, 
production  will  be  adjusted  according  to 
instructions  issued  by  the  Deputy 
Administrator.  County  committees  may, 
with  state  committee  conciurence, 
establish  county  average  quality 
adjustment  factors  according  to 
procedures  issued  by  the  Deputy 
Administrator. 

(g)  Quality  adjustments  for  cotton 
shall  be  based  on  the  difference 
between: 

(1)  The  loan  rate  applicable  to  the 
crop  and  producer  determined 


according  to  part  1427  of  this  chapter; 
and 

(2)  The  adjusted  county  loan  rate.  The 
adjusted  county  rate  is  the  county  loan 
rate  adjusted  for  the  4-year  county 
average  historical  quality  premium  or 
discount,  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator. 

(h)  Quality  adjustments  for  quota 
peanuts  shall  for  unused  quota  be  based 
on  the  difference  between  the  adjusted 
sales  price  and  the  quota  price.  The 
adjusted  sales  price  is  the  quota  price 
minus  discounts  for  quality,  regardless 
of  the  actual  sales  price  received. 
Adjustments  for  other  peanuts  may  be 
made  as  determined  appropriate  by  the 
Deputy  Administrator. 

(i)  Quality  adjustments  for  sugar  beets 
shall  be  based  on  sugar  content.  The 
1998  actual  production  for  the  producer 
shall  be  adjusted  upward  or  downward 
to  account  for  sugar  content  according 
to  instructions  issued  by  the  Deputy 
Administrator. 

(j)  Quality  adjustments  for  tobacco 
shall  be  based  on  the  difference  between 
the  sales  price  and  the  support  price. 

(k)  Quality  adjustments  for  crops  with 
multiple  market  uses  such  as  fresh, 
processed  and  juice,  shall  be  applied 
based  on  the  difference  between  the 
producer's  historical  marketing 
percentage  of  each  market  use  compared 
to  the  actual  percentage  for  1998.  as 
determined  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator. 

(1)  Quality  adjustments  for  aflatoxin 
shall  be  based  on  the  aflatoxin  level. 
The  producer  must  provide  the  County 
Office  with  proof  a  price  reduction 
because  of  aflatoxin.  The  aflatoxin  level 
must  be  20  parts  per  billion  or  more 
before  a  quality  adjustment  will  be 
made.  The  quality  adjustment  factor 
applied  to  a^ected  production  is  .50  if 
the  production  is  marketable.  If  the 
production  is  unmarketable  due  to 
aflatoxin  levels  of  at  least  20  parts  per 
billion,  production  will  be  adjusted  to 
zero.  Any  value  received  will  be 
considered  salvage. 

(m)  Any  quantity  of  the  crop 
determined  to  be  salvage  will  not  be 
considered  production.  Salvage  values 
shall  be  factored  by  .60  for  insured  and 
noninsurable  commodities  and  .65  for 
iminsured  commodities. 

(n)  Quality  adjustments  do  not  apply 
to  value  loss  crops. 

(o)  Quality  adjustments  shall  not 
apply  to:  hay,  honey,  maple  sap, 
turfgrass  sod,  crops  marketed  for  a  use 
other  than  an  intended  use  for  which 
there  is  not  an  established  county  price 
or  yield. 


§  1 477.208    1 999  Crop  Losses. 

(a)  Producers  have  the  option  to 
receive  benefits  on  1999  crop  rather 
than  1998  loss  when  both  the  following 
apply: 

fl)  The  1999  crop  was  affected  by 
disaster-related  conditions  that  occurred 
in  calendar  year  1998;  and 

(2)  Harvest  for  the  1999  crop  would 
normally  begin  in  calendar  year  1998. 

(b)  Producers  may  elect  to  use  the 
1999  crop  for  1998  single-year  CLDAP 
benefits  only. 

§  1 477.209    Value  loss  crops. 

(a)  Special  provisions  to  assess  losses 
and  calculate  disaster  assistance  under 
this  subpart  apply  to  the  following  crops 
and  such  other  crops  as  may  be 
identified  in  instructions  issued  by  the 
Deputy  Administrator:  ornamental 
nursery;  Christmas  trees;  ginseng  root; 
and  aquaculture,  including  ornamental 
fish. 

(b)  Disaster  benefits  under  this 
subpart  are  calculated  based  on  the  loss 
of  value  at  the  time  of  disaster,  as 
provided  by  instructions  issued  by  the 
Deputy  Administrator. 

(c)  For  aquaculture,  disaster  benefits 
imder  this  subpart  for  aquacultural 
species  are  limited  to  those  aquacultural 
species  which  were  placed  in  the 
aquacultural  facility  by  the  producer. 
Disaster  benefits  under  this  subpart 
shall  not  be  made  available  for 
aquacultural  species  that  are  growing 
natiirally  in  the  aquaculture  facility. 
Disaster  benefits  under  this  subpart  are 
limited  to  aquacultiiral  species  that 
were  planted  or  seeded  on  property 
owned  or  leased  by  the  producer  where 
that  land  has  readily  identifiable 
boimdaries,  and  over  which  the 
producer  has  total  control  of  the 
waterbed  and  the  groimd  imder  the 
waterbed.  Producers  who  only  have 
control  over  a  column  of  water  will  not 
be  eligible  for  disaster  benefits  under 
this  subpart. 

(d)  For  ornamental  nursery  crops, 
disaster  benefits  imder  this  subpart  are 
limited  to  ornamental  nursery  crops  that 
were  grown  in  a  container  or  controlled 
envirormient  for  commercial  sale  on 
property  ov«ied  or  leased  by  the 
producer,  and  cared  for  and  managed 
using  good  nursery  growing  practices. 
Indigenous  crops  are  not  eligible  for 
benefits  under  this  subpart. 

(e)  For  Christmas  trees,  disaster 
benefits  imder  this  subpart  are  limited  ' 
to  losses  which  exceed  35  percent  of  the 
value  of  the  Christmas  trees  present  at 
the  time  of  the  disaster.  Christmas  tree 
producers  seeking  disaster  assistance 
under  this  subpart  must  provide  acreage 
data,  dates  of  plantings  and  the  quantity 
of  trees  planted  on  each  date. 
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i  1477^10    Other  specialty  crops. 

(a)  Other  special  provisions  to  assess 
losses  and  calculate  disaster  assistance 
under  this  subpart  apply  to  the 
following  crops  and  such  other  crops  as 
may  be  identified  in  instructions  issued 
by  the  Deputy  Administrator:  tur^rass 
sod,  honey  and  maple  sap. 

(b)  For  turfgrass  sod,  disaster  benefits 
under  this  subpart  are  limited  to 
turfgrass  sod  which  would  have 
matured  and  been  harvested  during 
1998,  when  a  disaster  caused  in  excess 
of  35  percent  of  the  expected  production 
to  die. 

(c)  For  honey,  disaster  benefits  under 
this  subpart  are  limited  to  table  and 
nontable  honey  produced  commercially 
for  human  consumption.  For  calculating 
benefits,  all  honey  is  considered  a  single 
crop,  regardless  of  type  or  variety  of 
floral  source  or  intended  use. 

(d)  For  maple  sap,  disaster  benefits 
under  this  subpart  are  limited  to  maple 
sap  produced  on  private  property  in  a 
controlled  environment  by  a 
commercial  operator  for  sale  as  sap  or 
syrup.  The  maple  sap  must  be  produced 
from  trees  that  are:  located  on  land  the 
producer  controls  by  ownership  or 
lease;  managed  for  production  of  maple 
sap;  and  are  at  least  30  years  old  and  12 
inches  in  diameter. 

Subpart  C— Multi-Year  Crop  Lost 
Disaster  Assistance  Program 

§  1 477.300    Multi-year  crop  losses. 

(a)  The  disaster  benefits  imder  this 
subpart,  the  1998  Crop  Loss  Disaster 
Assistance  Program  Multi-year  Losses, 
will  be  equal  to  25  percent  of  the 
producer's  previous  loss  payments  for 
the  qualifying  losses  if  the  producer 
received: 

(1)  Crop  insurance  indemnity 
payments  for  crop  losses  on  insured 
crops  under  the  RMA-administered 
program,  excluding  replanting  or  raisin 
reconditioning  payments;  or 

(2)  Payments  from  the  Non-insured 
Crop  Disaster  Assistance  Program  for 
multi-year  crop  losses,  including  any 
1994  ad  hoc  disaster  payment  of  a 
noninsurable  crop. 

(b)  In  order  to  receive  benefits  under 
this  subpart,  the  producer  must  have 
received  (a)(1)  or  (a)(2)  in  at  least  3  of 
the  5  crop  years  running  from  1994 
through  1998  and  only  such  losses  shall 
be  considered  qualifying  losses  for 
purposes  of  paragraph  (a)  of  this  section. 

(c)  For  multi-year  eligibility  based  on 
crop  insurance  indemnity  payments, 
RMA  will  determine  the  producers  that 
meet  the  eligibility  requirements  along 
with  indemnity  amoimts  and  pass  the 
data  to  FSA. 


(d)  For  NAP  multi-year  eligibility, 
FSA  will  determine  eligible  producers. 
Because  the  multi-year  payments  are 
based  on  payments  previously  received, 
area  loss  provisions  apply. 

(e)  For  purposes  of  paragraph  (a)  of 
this  section,  the  "Federal  loss 
pajmients"  shall  only  be  those  payments 
which  were  received  for  qualifying 
losses  imder  the  programs  identified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section.  In  addition,  benefits  imder  this 
part  will  be  permitted  only  where  the 
qualifying  losses  were  suffered  by  the 
identical  producers,  as  determined 
imder  instructions  of  the  Deputy 
Administrator.  Changes  in  the 
organization  and  control  of  entities  or 
production  units  will  be  considered  to 
be  changes  in  producers  for  crop  history 
purposes.  Likewise,  in  joint  ventures, 
the  entity  will  be  considered  to  be  the 
producer,  not  the  individual  members, 
and  representational  entities,  such  as  a 
trust,  will  be  considered  different 
producers  than  the  beneficiaries  of  the 
entity,  except  as  otherwise  allowed  by 
the  Deputy  Administrator.  The 
provisions  of  this  subsection  shall  be 
used  for  qualifying  purposes  only  for 
multi-year  benefits  and  shall  not,  for 
qualified  recipients,  aiTect  other 
restrictions  that  limit  the  maximum 
payment  amount  that  may  be  received 
under  this  program. 

Signed  at  Washington,  DC,  on  April  9, 
1999. 
Keith  Kelly, 

Executive  Vice  President,  Ck>mmodity  Credit 

Corporation. 

[FR  Doc.  99-9350  Filed  4-12-99;  12:42  pm] 

BILUNQ  CODE  3410-06-P 


DEPARTiyiENT  OF  TRANSPORTATION 

14  CFR  Part  71 

[Airspace  Docket  No.  98-AGL-73] 

Modification  of  Class  E  Airspace;  Port 
Clinton,  OH;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

summary:  This  action  corrects  the  legal 
description  of  a  final  rule  that  was 
published  in  the  Federal  Register  on 
Friday,  March  26,  1999  (64  FR  14600), 
Airspace  Docket  No.  98-AGL-73.  The 
final  rule  modified  Class  E  Airspace  at 
Port  Clinton,  OH. 

EFFECTIVE  DATE:  0901  UTC,  May  20, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 


Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  IL  60018, 
telephone:  (847)  294-7477. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  99-7450, 
Airspace  Docket  No.  98-AGL-73, 
published  on  March  26,  1999  (64  FR 
14600),  modified  Class  E  Airspace  at 
Port  Clinton,  OH.  The  wrong  legal 
description  for  the  Class  E  airspace  for 
Port  Clinton,  OH,  was  published.  This 
action  corrects  that  error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  legal 
description  for  the  Class  E  airspace,  Port 
Clinton,  OH,  as  published  in  the 
Federal  Register  March  26, 1999  (64  FR 
14600),  (FR  Doc.  99-7450),  is  corrected 
as  follows: 

PART  71-{C0RRECTED] 

§71.1    [Corrected] 

On  page  146,  Column  3,  correct  the 
Class  E  airspace  designation  for 
Napoleon,  OH,  incorporated  by 
reference  in  §  71.1,  to  read  as  follows: 


AGL  OH  E5    Port  Clinton,  OH  (Revised] 

Port  Clinton,  Carl  R.  Keller  Field  Airport,  OH 
(Let.  41''30'59"  N..  long.  82°52'or'  W) 

Magruder  Memorial  Hospital,  OH    ' 

Point  in  Space  Coordinates 
(Lat.  41°29'43"  N..  long.  82°55'50"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.0-mile 
radius  of  Carl  R.  Keller  Field  Airport,  and 
within  a  6.0-mile  radius  of  the  Point  in  Space 
serving  Magruder  Memorial  Hospital. 
***** 

Issued  in  Des  Plaines,  IL  on  March  21, 
1999. 
John  A.  daybom. 

Acting  Manager,  Air  Traffic  Division,. 
(FR  Doc.  99-9301  Filed  4-14-99;  8:45  am] 

BILUNG  CODE  401O-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  95 

[Docket  No.  29528;  Amdt.  No.  415] 

IFR  Altitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts 
miscellaneous  amendments  to  the 


18564  Federal  Register /Vol.  64,  No.  72 /Thursday,  April  15,  1999 /Rules  and  Regulations 


required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 

EFFECTIVE  DATE:  0901  UTC,  May  20. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  {AMCAFS-420). 
Flight  Technologies  and  Program 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.  Oklahoma  City. 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 


The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
fi-ee  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 


necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Airspace,  Navigation  (air). 

Issued  in  Washington,  DC  on  April  9, 1999. 
L.  Nicholas  Lacey, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC, 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106. 
40113.  40114,  40120,  44502,  44514.  44719. 
44721. 

2.  Part  95  is  amended  to  read  as  follows: 

PART  95— {AMENDED] 


Revisions  to  IFR  Altitudes  and  Changeover  Points 

[Amendment  415;  Effective  Date  May  20,  1999) 


From 


To 


MEA 


§95.6001  Victor  Routes— U.S. 
§95.6016  VOR  Federal  Airway  16  is  amended  to  Read  in  Part 


Cedar  Creeit,  TX  VORTAC 


Quitman,  TX  VOR/DHAE 


2500 


§95.6018  VOR  Federal  Airway  18  Is  amended  to  Read  in  Part 


Cedar  Creek,  TX  VORTAC Quitman,  TX  VOR/DME 


2500 


§95.6038  VOR  Federal  Airway  38  Is  amended  to  Read  In  Part 


Cerol,  VA  FIX  

•6000— MRA 
Miter,  VA  FIX 


*Miter.  VAFIX  

Gordonsville.  VA  VORTAC 


6000 
6000 


§95.6054  VOR  Federal  Airway  54  is  amended  to  Read  in  Part 


Cedar  Creek,  TX  VORTAC 

Caney.  AR  FIX  

•1900-MOCA 


Quitman,  TX  VOR/DME 
Waive,  AR  FIX  


2500 
•3500 


§95.6099  VOR  Federal  Airway  99  is  amended  to  Read  In  Part 


La  Guardia,  NY  VOR/DME 

•1600— MOCA 
Outte,  CT  FIX  


Outte,  CT  FIX 
Sorry.  CT  FIX 


•4000 
•10000 
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Revisions  to  IFR  Altitudes  and  Changeover  Points— Continued 

[Amendment  415;  Effective  Date  May  20, 1999] 


From 

To 

MEA 

•2000— MOCA 
Sony,  CT  FIX  

Hartford,  CT  VOR/DME „ 

3000 

§95.6159  VCR  Federal  Airway  159  Is  amended  to  Read  In  Part 


Tuskegee,  AL  VOR/DME 

•1800— MOCA 
Kentl,  AL  FIX 


Kentt,  AL  FIX 
Kytee,  AL  FIX 


*2600 
3800 


§95.6184  VCR  Federal  Airway  184  Is  antended  to  Read  In  Part 


Atlantic  City,  NJ  VORTAC 

•1500-MOCA 
Panze,  NJ  FIX 

•1500-MOCA 
Falon,  NJ  FIX  

•1500-MOCA 


Panze,  NJ  FIX 
Falon.  NJ  FIX  . 
Zggi,  f^  FIX  .. 


•2000 
•4500 
•2500 


§95.6272  VOR  Federal  Airway  272  Is  amended  to  Read  in  Part 


Brisc,  TX  FIX 


Sayre.  OK  VORTAC 


4700 


§95.6440  VOR  Federal  Airway  440  is  amended  to  Read  in  Part 


§95.6319  VOR  Federal  Airway  319  is  amended  to  Read  in  Part 

Weeke,  AK  FIX  

Betfiel,  AK  VORTAC 

EBND 

•6000 

WBND 

•2000 

'•2000-MOCA 

McGratfi,  AK  VORTAC 


•5600-MOCA 


Ganes,  AK  FIX 

E  BND 

W  BND 


•6000 
•8000 


§95.6509  VOR  Federal  Airway  509  is  amended  to  Read  in  Part 

Crowd,  FL  FIX 

Hallr,  FL  FIX  

•6000 

•1800-MOCA 

§95.6521  VOR  Federal  Airway  521  is  amended  to  Read  in  Part 


Lee  County,  FL  VORTAC 


Quncy.  FL  FIX 


2500 


§95.6550  VOR  Federal  Airway  550  Is  amended  to  Read  in  Part 


San  Antonio,  TX  VORTAC 

•3300— MRA 
Pinch,  TX  FIX 


•Pinch,  TX  FIX 

Centex,  TX  VORTAC 


3300 
3000 


§95.7001  JET  ROUTES 


From  is  Amended  to  Read  in  Part 


To 


MEA 


MAA 


§95.7042  Jet  Route  No.  42 


Montebello,  VA  VOR/DME  . 
Gordonsville,  VA  VORTAC 
Nottingham,  MD  VORTAC  . 

Grace,  MD  FIX 

Woodstown,  NJ  VORTAC  .. 
Robbinsville,  NJ  VORTAC  . 


Gordonsville,  VA  VORTAC 
Nottingham,  MD  VORTAC  . 

Graco,  MD  FIX  

Woodstown,  NJ  VORTAC  .. 
Robbinsville,  NJ  VORTAC  . 
Hartford.  CT  VOR/DME  


18000 
18000 
18000 
18000 
18000 
18000 


41000 
45000 
35000 
45000 
45000 
45000 


§95.7150  Jet  Route  No.  150  is  Amended  to  Read  in  part 


Nottingham,  MD  VORTAC 
Graco,  MD  FIX 


Graco.  MD  FIX 

Woodstown,  NJ  VORTAC 


18000 
18000 


35000 
45000 
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§95.8003  VOR  FEDERAL  AiRWAY  Changeover  Points 


From 


Cedar  Lake,  NJ  VORTAC 


Sparrevohn,  AK  VOR/DME 


Unalakleet,  AK  VORTAC 


Airway  Segment 


To 


Changeover  Points 


Distance 


From 


iV-184  is  Amended  to  Delete  Changeover  Point 


Atlantic  City.  NJ  VORTAC 


10 


Cedar  Lake 


V-319  is  Amended  to  Add  Changeover  Point 


Bethel,  AK  VORTAC 


92 


Sparrevohn 


V-440  is  Amended  to  Add  Changeover  Point 


Nome,  AK  VORTAC 


80 


Unalakleet 


|FR  Doc.  99-9303  Filed  4-14-99;  8:45  am] 
BILUNG  CODE  491»-13-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T.D.  99-401 

19  CFR  Part  122 

Withdrawal  of  International  Airport 
Designation  of  Akron  Fulton  Airjsort 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  dociunent  amends  the 
Customs  Regulations  pertaining  to  the 
field  organization  of  the  Customs 
Service  by  withdrawing  the 
international  airport  designation  of 
Akron  Municipal  Airport  (now 
functioning  as  Akron  Fulton  Airport) 
and  by  designating  Akron  Fulton 
Airport  as  a  landing  rights  airport 
instead.  The  change  is  made  as  part  of 
Customs  continuing  program  to  obtain 
more  efficient  use  of  its  personnel, 
facilities  and  resources,  and  to  provide 
better  service  to  carriers,  importers  and 
the  general  public. 
EFFECTIVE  DATE:  May  17,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betsy  Passuth,  Office  of  Field 
Operations.  202-927-0795. 
SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  a  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel,  facilities  and  resources  and 
to  provide  better  service  to  carriers, 
importers  and  the  general  public. 
Customs  proposed  to  withdraw  the 
international  airport  designation  of 
Akron  Municipal  Airport  (now 
functioning  as  Akron  Fulton  Airport) 
and  to  designate  Akron  Fulton  Airport 
as  a  landing  rights  airport  instead.  A 


Notice  of  Proposed  Rulemaking  to  this 
effect  was  published  in  the  Federal 
Register  (63  FR  11383)  on  March  9, 
1998.  The  designation  as  an 
international  airport  was  proposed  to  be 
withdrawn  because  of  lack  of  sufficient 
international  travel  through  the  airport 
and  because  of  failure  of  the  airport 
operator  to  maintain  an  adequate 
facility. 

Determination 

No  comments  either  supporting  or 
opposing  the  proposal  were  received. 
After  further  consideration  of  the 
proposal.  Customs  has  determined  to 
proceed  with  withdrawing  the 
international  airport  designation  of 
Akron  Fulton  Airport  and  to  designate 
the  airport  as  a  landing  rights  airport 
instead.  The  Customs  inspectors 
stationed  adjacent  to  the  Akron-Canton 
Regional  Airport  will  be  able  to  provide 
Customs  services  to  international 
aircraft  at  the  Akron  Fulton  Airport  on 
an  as-needed  basis. 

Regulatory  Flexibility  Act  and 
Executive  Order  12886 

Customs  establishes,  expands, 
consolidates  and  makes  other  changes  to 
Customs  ports  of  entry  throughout  the 
United  States  to  accommodate  the 
volume  of  Customs-related  activity  in 
various  parts  of  the  country.  Although  a 
notice  on  this  subject  matter  requesting 
public  comment  was  issued,  the  subject 
matter  is  not  subject  to  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553  because  it  relates  to  agency 
management  and  organization. 
Accordingly,  this  final  rule  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Agency  organization  matters 
such  as  this  are  exempt  fi'om  Executive 
Order  12866. 

Drafting  Information.  The  principal 
author  of  this  document  was  Janet  L. 
Johnson.  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 


Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  122 

Air  carriers.  Aircraft,  Airports,  Air 
transportation.  Customs  duties  and 
inspection.  Freight,  Imports, 
Organization  and  functions 
(Government  agencies). 

Amendment  to  the  Regulatians 

Accordingly,  Part  122  of  the  Customs 
Regulations  is  amended  as  set  forth 
below. 

PART  122— AIR  COMMERCE 
REGULATIONS 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  58b,  66, 
1433, 1436,  1448.  1459, 1590,  1594, 1623, 
1624,  1644,  1644a. 

§122.13    [Amended] 

2.  The  list  of  international  airports  in 
§  122.13  is  amended  by  removing  the 
entry  "Akron,  Ohio — Akron  Municipal 
Airport". 

Raymond  W.  Kelly, 
Commissioner  of  Customs. 

Approved:  March  12. 1999. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  99-9345  Filed  4-14-99;  8:45  ami 

BILLING  CODE  4820-02-P 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  404  and  416 

[Regulations  No.  4  and  16] 
RIN  0960-AE98 

Old-Age,  Survivors,  and  Disability 
Insurance  and  Supplemental  Security 
Income  for  the  Aged,  Blind,  and 
Disabled;  Substantial  Gainful  Activity 
Amounts 

AGENCY:  Social  Security  Administration. 
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action:  Final  rules. 


SUMMARY:  We  are  revising  the  rules  for 
determining  when  earnings  demonstrate 
the  ability  to  engage  in  substantial 
gainful  activity  (SGA).  This  rule  change 
applies  to  Social  Security  disability 
benefits  provided  under  title  II  of  the 
Social  Security  Act  (the  Act)  and 
Supplemental  Security  Income  (SSI) 
benefits  based  on  disability  under  title 
XVI  of  the  Act.  (Eligibility  for  benefits 
under  titles  II  and  XVI  also  confers 
eligibility  for  related  Medicare  and 
Medicaid  benefits  under  titles  XVm  and 
XIX  of  the  Act.)  Specifically,  we  are 
raising  from  $500  to  $700  the  average 
monthly  earnings  guidelines  used  to 
determine  whether  work  done  by 
persons  with  impairments  other  than 
blindness  is  SGA.  We  are  raising  this 
level  as  part  of  efforts  to  encoiuage 
individuals  with  disabilities  to  attempt 
to  work,  and  to  provide  an  updated 
indicator  of  when  earnings  demonstrate 
the  ability  to  engage  in  SGA.  This 
increase  reflects  our  assessment  of  the 
amount  that  roughly  corresponds  to 
wage  growth  since  the  last  increase  in 
1990. 

EFFECTIVE  DATE:  These  rules  are  effective 
July  1,1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Baumel,  Office  of  Employment  Support 
Programs,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235- 
6401,  (410)  965-9834  or  TTY  (410)  966- 
6210.  For  information  about  eligibility 
or  filing  for  benefits,  call  our  national 
toll-fi-ee  number,  1-800-772-1213  or 
TTY  1-800-325-0778,  or  visit  our 
Internet  web  site,  SSA  Online, 
www.ssa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  20  CFR  404.1572  and  416.972, 
the  term  "substantial  gainful  activity" 
means  work  activity  that  involves 
significant  physical  or  mental  effort  and 
that  is  done  for  pay  or  profit.  Work 
activity  is  gainful  if  it  is  the  kind  of 
work  usually  performed  for  pay  or 
profit,  whether  or  not  a  profit  is 
realized.  Sections  223(d)(4)(A)  and 
1614(a)(3)(E)  of  the  Act  require  the 
Commissioner  to  prescribe  by 
regulations  the  criteria  for  determining 
when  earnings  demonstrate  ability  to 
engage  in  SGA  for  a  person  with  an 
impairment  other  than  blindness. 

The  amoimt  of  average  monthly 
earnings  that  ordinarily  demonstrates 
SGA  for  people  with  an  impairment 
other  than  blindness  has  not  been 
increased  since  January  1,  1990.  We  are 
revising  this  level  now  after  reassessing 


the  ciurent  guidelines  as  part  of  our 
effort  to  improve  incentives  to 
encourage  individuals  with  disabilities 
to  attempt  to  work.  We  believe  that  the 
increase  in  the  amount  of  earnings  that 
constitutes  SGA  provides  an  updated 
indicator  of  when  earnings  demonstrate 
the  ability  to  engage  in  SGA  and  is  a 
significant  improvement  to  the  existing 
work  incentive  provisions. 

Proposed  Rules 

We  published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  February  16,  1999  (64  FR 
7559).  In  the  NPRM,  we  proposed  rules 
to  increase  the  amount  in  the  monthly 
earnings  guidelines  used  in  determining 
whether  the  work  activities  of  a  person 
with  an  impairment  other  than 
blindness  demonstrate  that  he  or  she  is 
able  to  perform  SGA.  These  guidelines 
in  §§  404.1574  and  416.974  deal  with 
persons  claiming  title  II  or  title  XVI 
benefits  or  receiving  title  II  benefits 
based  on  disability.  Under  our  prior 
rules,  if  such  a  person  had  earnings 
from  work  activities  as  an  employee 
(including  as  an  employee  of  a  sheltered 
workshop  or  comparable  facility)  that 
averaged  more  than  $500  a  month,  we 
would  ordinarily  consider  that  the 
person  had  engaged  in  SGA.  Under 
these  new  rules,  the  $500  amount  is 
raised  to  $700  per  month. 

While  these  rules  make  specific 
increases  to  the  amount  of  earnings  that 
will  ordinarily  show  that  a  person  has 
engaged  in  SGA,  we  will,  at  a  future 
point,  consider  making  other  changes  in 
the  work  incentive  rules.  Therefore,  the 
NPRM  invited  the  public  to  provide  us 
with  general  suggestions  for  changes 
which  might  be  desirable  in  related 
provisions  (such  as  the  trial  work  period 
services  amount,  and  the  earnings  level 
that  ordinarily  demonstrates  that  an 
individual  has  not  engaged  in  SGA)  and 
the  SGA  guidelines  in  the  futiu«.  We 
will  consider  those  general  suggestions 
not  addressed  below  regarding  possible 
future  changes. 

Public  Comments 

We  received  over  3000  sets  of 
comments  in  response  to  the  proposal. 
Commenters  included  many  advocates 
for  people  with  disabilities.  State  and 
local  government  entities,  attorneys, 
employees  from  one  SSA  field  office, 
one  Administrative  Law  Judge,  one 
member  of  Congress,  and  a  large  number 
of  private  citizens.  With  few  exceptions, 
the  conunents  we  received  were 
substantive  assessments  of  the  proposal 
and/or  related  suggestions.  We  have 
summarized  these  substantive 
comments,  grouped  them  by  subject, 
and  discuss  them  below. 


Comment:  All  but  five  of  the 
comments  received  expressing  an 
opinion  about  the  proposed  increase  in 
the  SGA  guidelines  were  in  favor.  One 
was  opposed  and  four  expressed  doubt 
that  the  increase  in  the  SGA  guidelines 
would  achieve  improvement.  Many  of 
the  commenters  in  favor  also  believed 
that  we  should  make  further  changes. 

Response:  We  appreciate  that  all  but 
a  few  conmienters  agreed  with  our 
assessment  that  an  increase  in  the  SGA 
guidelines  is  warranted.  We  have 
addressed  the  additional  comments 
below. 

Comment:  Many  of  the  comments 
expressing  support  for  an  increase  also 
stated  the  general  opinion  that  the 
proposed  increase  to  $700  was  not 
enough.  Several  commenters  suggested 
that  geographic  differences  in  the  cost- 
of-living  or  poverty  level  be  taken  into 
account  in  setting  the  SGA  amount. 
Many  expressed  the  view  that  the  $700 
amount  is  below  the  amount  SGA 
woidd  have  attained  had  its  growth  kept 
pace  with  increases  in  average  wages 
since  its  inception.  Many  also  noted  that 
the  new  $700  amount  is  significantly 
lower  than  a  month's  full-time  earnings 
at  the  minimum  wage  level.  Many  also 
criticized  us  regarding  the  nine  years 
lapse  since  the  last  increase. 

Response:  The  historical  relationship 
between  the  SGA  amount  and  average 
wage  growth  was  roughly  consistent 
between  1961  (when  the  SGA  guideline 
was  first  issued  by  regulation)  and  1980. 
Since  1980,  however,  the  SGA  level  has 
been  kept  constant  for  two  long  periods 
of  time  during  which  wages  were 
experiencing  growth.  By  1989,  the 
actual  SGA  level  for  the  non-blind 
lagged  behind  average  wage  growth 
since  the  amount  had  stayed  at  $300  for 
a  decade.  In  1990,  we  raised  the  SGA 
amount  to  $500. 

The  Act  does  not  spell  out  the 
definition  of  SGA  for  people  with 
impairments  other  than  blindness  and 
the  legislative  record  neither  expresses 
nor  implies  a  connection  with  average 
wages  or  prices.  The  Act  provides  that 
the  Commissioner  is  to  prescribe  by 
regulation  the  criteria  for  determining 
when  earnings  demonstrate  the  ability 
to  engage  in  SGA.  We  designed  the  SGA 
guidelines  as  a  way  of  measuring  an 
individual's  ability  to  work  and  not  as 
a  measure  of  an  individual's  need  for 
income.  We  decided  on  the  amounts 
being  implemented  based  on  our 
experience  with  the  disability  programs 
and  beneficiaries'  work  efforts  and  the 
need  to  maintain  fiscal  responsibility.  In 
any  event,  the  increase  we  are 
implementing  now  approximately 
corresponds  to  wage  growth  since  1990. 
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Comment:  Many  comments  noted  that 
the  SGA  amount  for  people  who  are 
blind  is  $1110  for  calendar  year  1999. 
These  comments  expressed 
dissatisfaction  with  the  discrepancy  and 
generally  considered  it  unjustified 
discrimination.  Most  of  these 
commenters  recommended  that  we 
increase  the  SGA  amount  for  people 
with  impairments  other  than  blindness 
in  a  similar  manner  or  to  the  same  level 
as  for  people  who  are  blind. 

Response:  Before  1977,  Section  223(d) 
of  the  Act  authorized  the  Commissioner 
to  prescribe  the  level  of  earnings  that 
demonstrate  SGA  for  all  title  II 
applicants  and  recipients  and  all  title 
XVI  applicants.  In  1977,  Congress 
amended  that  section  of  the  Act  to 
provide  a  different  criterion  for  setting 
the  SGA  level  for  people  who  are  blind 
(i.e.,  annual  adjustment  based  on  the 
national  average  wage  index).  Congress 
consciously  made  this  distinction 
between  people  who  are  blind  and  those 
with  impairments  other  than  blindness. 
The  House  and  Senate  conference  report 
accompanying  the  Social  Security 
Amendments  of  1977  clearly  stated  that 
a  different  SGA  amount  was  being 
established  for  blind  persons,  and  that 
the  conferees  did  not  intend  that  the 
amount  be  applied  to  people  with 
impairments  other  than  blindness. 

Comment:  Many  comments  suggested 
either  annual  review  of  the  SGA  amount 
or  that  future  increases  be  linked  to 
increases  in  a  generally  recognized 
economic  benchmark,  e.g.,  average 
wage,  cost-of-living,  poverty  level.  They 
contend  that  annual  review  or  indexing 
the  SGA  level  would  provide  a 
consistent  relationship  with  wages  and/ 
or  prices,  and  prevent  erosion  of  the 
work  component  of  the  definition  of 
disability  over  time  as  these  factors 
increase. 

Response:  As  stated  in  a  previous 
response,  we  designed  the  SGA 
guidelines  as  a  way  of  measuring  an 
individual's  ability  to  work  and  not  as 
a  measure  of  an  individual's  need  for 
income.  We  decided  on  the  amounts  we 
are  implementing  based  on  our 
experience  with  the  disability  programs 
and  beneficiaries'  work  efforts  and  the 
need  to  maintain  fiscal  responsibility. 
The  increase  we  are  implementing  now 
approximately  corresponds  to  wage 
growth  since  1990.  However,  we 
recognize  that  increasing  program 
factors  on  a  regular  and  predictable 
basis  allows  us  to  avoid  making 
adjustments  on  an  ad  hoc  basis.  We  may 
consider,  in  the  future,  if  the  SGA 
amoimts  should  be  indexed. 

Comment:  Several  comments 
suggested  that  we  stop  using  SGA  to 
evaluate  the  work  component  of 


disability.  They  reconmiended  that,  in 
its  place,  we  use  an  earnings  offset 
formula  to  reduce  cash  benefits 
gradually  as  earnings  rise  (similar  to  the 
earned  income  exclusion  currently 
under  title  XVI).  One  suggested  that 
there  should  be  no  earnings  limits 
placed  on  eligibility  for  people  with 
disabilities. 

Response:  These  suggested  changes 
require  new  legislation  and  we  can  not 
implement  them  by  regulation  alone. 
Several  legislative  proposals  to  test  the 
earnings  offset  approach  under  title  11 
are  pending  before  the  current  session  of 
Congress. 

Conwtent:  Many  commenters 
suggested  that  we  also  increase  the 
monthly  earnings  amount  that  we 
consider  being  services  for  purposes  of 
the  Trial  Work  Period  (TWP).  Many  of 
these  also  suggested  that  the  TWP  and 
SGA  amounts  should  be  the  same.  Many 
of  these  also  suggested  that  we  index 
TWP  increases  to  an  economic 
benchmark.  One  suggested  that  we 
apply  the  TWP  earnings  amount  on  an 
annual  basis  rather  than  monthly. 

Response:  The  TWP  is  a  work 
incentive.  During  the  TWP.  a  title  II 
beneficiary  may  test  his  or  her  ability  to 
work  and  still  be  considered  disabled. 
We  will  not  consider  services  performed 
during  the  TWP  as  showing  that 
disability  has  ended  until  services  have 
been  performed  in  at  least  9  months  (not 
necessarily  consecutive).  Services 
means  any  activity,  even  though  it  is  not 
SGA,  which  is  done  by  a  person  in 
employment  or  self-employment  for  pay 
or  profit,  or  is  the  kind  normally  done 
for  pay  or  profit.  As  established  in 
§  404.1592(b),  if  you  are  an  employee, 
we  currently  consider  your  work  to  be 
services  if  you  earn  more  than  $200  a 
month.  As  a  result  of  public  comments, 
we  will  consider  whether,  in  the  future, 
to  propose  raising  the  monthly  earnings 
guideline  for  services  under  the  trial 
work  period  and  related  changes. 

Comment:  One  commenter 
recommended  raising  the  average 
monthly  earnings  amount  that  will 
ordinarily  show  that  an  employee  did 
NOT  engage  in  SGA  (currently,  earnings 
of  less  than  $300). 

Response:  The  effect  of  this  provision 
is  to  create  a  range  where  monthly 
earnings  are  neither  high  enough  nor 
low  enough  to  show  whether  an 
employee  engaged  in  SGA.  If  an 
employee's  earnings  fall  into  this  range, 
we  generally  consider  other  information 
in  addition  to  the  employee's  earnings 
to  reach  a  determination.  In  practice, 
this  provision  affects  a  relatively  small 
number  of  people.  As  a  result  of  public 
comments,  we  will  consider  whether,  in 
the  future,  to  propose  raising  the 


amount  and/or  make  other 
modjfication(s)  to  this  provision. 

Comment:  Many  comments  expressed 
general  support  for  the  recognition  of 
the  special  medical  needs  and  medical 
insurance  needs  of  people  with 
disabilities.  Several  comments 
expressed  support  for  recognition  of  the 
special  needs  of  yoimg  people  with 
disabilities  who  are  in  transition  fi-om 
education  to  work.  Several  comments 
advocated  liberalization  of  other 
existing  work  incentive  provisions  and 
included  suggestions  for  changes  to 
these  provisions. 

Response:  The  issues  addressed  by 
these  comments  are  outside  the  scope  of 
this  specific  rules  change.  However,  as 
we  stated  in  the  February  16. 1999 
NPRM.  we  will  consider  these 
comments  regarding  possible  future 
changes. 

Conmient:  A  few  commenters 
suggested  that  a  January  1. 1999 
effective  date  for  the  SGA  increase 
would  be  easier  for  us  to  administer  and 
seem  less  arbitrary  to  the  public. 

Response:  This  rules  change  increases 
the  number  of  people  eligible  for 
disability  benefits  imder  Old-Age, 
Survivors  and  Disability  Insurance  and 
the  SSI  program,  as  well  as  for  related 
Medicare  and  Medicaid  benefits.  We 
believe  it  is  in  the  public  interest  to 
proceed  quickly  with  its 
implementation.  However,  we  believe 
that  an  effective  date  of  July  1, 1999 
represents  the  earliest  date  practicable 
for  these  final  rules  to  be  effective. 

Final  Regulations 

We  are  revising  §§  404.1574(b)(2)  and 
(4).  and  416.974(b)(2)  and  (4)  to  increase 
from  $500  to  $700  the  earnings 
guidelines  that  we  use  to  determine 
whether  a  non-blind  employee  is 
engaging  in  SGA.  (This  standard  also 
applies  to  the  self-employed  in  certain 
circumstances  by  cross-references  that 
have  been  and  continue  to  be  present  in 
§§404.1575  and  416.975.)  We  have  not 
raised  the  SGA  earnings  amount  for 
approximately  nine  years.  We  are 
raising  the  SGA  level  now  to  $700. 
which  roughly  corresponds  to  wage 
growth  since  the  last  increase  in  1990. 

In  order  to  comply  with  the 
President's  Jime  1, 1998  memorandum 
directing  the  use  of  plain  language  for 
all  proposed  and  final  rulemaking,  we 
are  rewriting  the  regulatory  paragraphs 
affected  by  the  above  rule  changes  and 
the  intervening  paragraph  {(b)(3))  into 
plain  language.  We  intend  this  rewrite 
to  have  no  substantive  effect  other  than 
those  substantive  changes  described  in 
this  preamble  to  these  final  rules. 
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Electronic  Version 

The  electronic  file  of  this  document  is 
available  on  the  Internet  at 
www.access.gpo.gov/nara.  This 
document  is  also  available  on  our 
Internet  web  site,  SSA  Online, 
www.ssa.gov. 

Regulatory  Procedures 

Paperwork  Reduction  Act 

These  regulations  impose  no  new 
reporting/record-keeping  requirements 
necessitating  clearance  by  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12866 

Regulatory  Impact  Analysis 

Introduction — Based  on  the  costs 
associated  with  these  final  rules,  the 
Social  Security  Administration  has 
determined  that  they  require  an 
assessment  of  costs  and  benefits  to 
society  per  Executive  Order  12866 
because  they  meet  the  definition  of  a 
"significant  regulatory  action."  These 
final  rules  also  meet  die  definition  of  a 
"major  rule"  under  5  U.S.C.  801ff.,  and 
this  assessment  also  fulfills  the 
requirements  of  those  provisions  as 
well.  In  addition,  SSA  has  determined, 
as  required  under  the  aforementioned 
statute,  that  these  final  rules  do  not 
create  any  imfunded  mandates  for  State 
or  local  entities  pursuant  to  sections 
202-205  of  the  Unfunded  Mandates  Act 
of  1995.  OMB  has  reviewed  these  final 
rules. 


Executive  Order  12866  includes  in  its 
definition  of  a  "significant  regulatory 
action"  one  which  generates  a  major 
increase  in  costs  for  the  Federal 
government.  Accordingly,  a  discussion 
follows  of  the  effect  of  the  regulations 
and  general  information  on  estimated 
costs  and  benefits  to  society. 

Natxire  of  the  Program — Benefits  to 
disabled  and  blind  individuals  are 
provided  under  tide  n  and  tide  XVI  of 
the  Act.  Disability  is  defined  imder  both 
programs  as,  "*  *  *  inability  to  engage 
in  any  substantial  gainful  activity  by 
reason  of  any  medically  determinable 
physical  or  mental  impairment  *  *  *." 
Related  medical  benefits  to  disabled  and 
blind  individuals  are  provided  imder 
tide  XVIII  and  tide  XIX  of  die  Act. 

We  use  earnings  guidelines  to 
evaluate  a  person's  work  activity  to 
determine  whether  the  work  activity  is 
SGA  and  therefore  whether  that  person 
may  be  considered  disabled  imder  the 
law.  While  this  is  only  one  of  the  tests 
used  to  determine  disability,  it  is  a 
critical  threshold  in  disability 
evaluation.  We  evaluate  the  work 
activity  of  persons  claiming  or  receiving 
disability  benefits  imder  title  II  of  the 
Act  and  that  of  persons  claiming 
benefits  because  of  a  disability  under 
tide  XVI  of  the  Act.  These  new 
regulations  increase  the  amounts  of 
those  earnings  guidelines.  We  have  not 
raised  the  SGA  earnings  amount  for 
approximately  nine  years.  We  are 
raising  it  now  to  approximate  wage 
growth  during  that  time. 


Intended  Effect — We  expect  that  the 
increase  in  the  amount  of  earnings  that 
constitute  SGA  will  provide  a  greater 
incentive  for  many  people  with 
disabilities  to  attempt  to  work  or,  if 
already  working,  to  continue  to  work  or 
increase  their  work  effort.  Hundreds  of 
thousands  of  people  with  disabilities 
already  work  and  the  new  revisions  will 
be  of  advantage  to  many.  For  these 
individuals,  as  well  as  those  not  now 
working,  the  new  revisions  will  enhance 
their  potential  to  participate  in  the 
workforce,  and,  consequently,  improve 
their  economic  well  being  by  increasing 
their  income  through  earnings. 

In  addition,  the  increase  will  permit 
some  individuals  with  disabilities  who 
have  earnings  in  excess  of  the  prior 
regulatory  limit  ($500)  but  less  than  the 
amount  in  these  new  rules  ($700),  to 
receive  benefits.  We  estimate  that  by 
Fiscal  Year  (FY)  2004,  an  additional 
27,000  individuals  will  receive  benefits 
because  of  these  changes.  This  estimate 
is  based  on  analyses  of  the  earnings 
distributions  of  a  representative  sample 
of  disabled  individuals. 

The  following  chart  provides  the 
estimated  increases  in  Old-age, 
Survivors  and  Disability  Insurance 
payments.  Federal  SSI  payments, 
Medicare  benefits,  and  Federal  share  of 
Medicaid  benefits  due  to  the  increase  in 
the  SGA  amount  to  $700  in  1999,  for 
fiscal  years  1999-2004.  (Amounts  are  in 
mUlions.) . 


Fiscal  year 

Total 

1999 

2000 

2001 

2002 

2003 

2004 

1999-2004 

OASDI  

10 
15 
10 
40 

30 
20 
20 
60 

55 
25 
30 
70 

75 
25 
50 
75 

100 
30 
60 
90 

120 
30 
80 

100 

390 
145 
250 
435 

SSI  _ 

Medicare 

Medicaid 

Subtotal,  ail  programs 

75 

130 

180 

225 

280 

330 

1220 

Notes: 


^  Totals  may  not  equal  sum  of  rounded  components. 

2  Above  estimates  based  on  the  assumptions  underlying  the  Presidents  FY  2000  Budget,  including  the  SSA  Office  of  the  Actuary's  normal  as- 
surnption  of  an  SGA  amount  increasing  with  average  wages. 

3  Estimates  for  Medicare  and  Medicaid  provided  by  the  Office  of  the  Actuary  in  the  Health  Care  Financing  Administration  (HCFA). 


In  addition,  since  States  share  in  the 
costs  of  financing  Medicaid,  States  will 


have  some  costs  associated  with  the 
increase  in  the  SGA  amount  as  weU. 


These  costs  are  estimated  by  HCFA  to  be 
(in  millions): 


Medicaid 

Fiscal  year 

Total 

1999 

2000 

2001 

2002 

2003 

2004 

1999-2004 

State  Share 

30 

45 

55 

55 

70 

75 

330 

Although  the  costs  are  significant,  we 
consider  these  changes  as  necessary 
improvements  to  the  work  incentives. 
The  costs  of  these  regulations  will  be 


paid  through  programmatic  and 
regulatory  changes. 


Regulatory  Flexibility  Act 

We  certify  that  these  regulations  do 
not  have  a  significant  economic  impact 
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on  a  substantial  number  of  small  entities 
because  they  primarily  affect 
individuals  who  are  applying  for  or 
receiving  title  II,  or  applying  for  title 
XVI,  benefits  because  of  disability,  and 
States  which  administer  the  Medicaid 
program. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Security- 
Disability  Insurance:  96.002,  Social  Security- 
Retirement  Insurance:  96.004.  Social 
Security-Survivors  Insurance:  96.006, 
Supplemental  Security  Income) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits,  Old-Age,  Survivors  and 
Disability  Insurance,  Reporting  and 
record  keeping  requirements,  Social 
Security. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  record  keeping 
requirements.  Supplemental  Security 
Income  (SSI). 

Dated:  April  7,  1999. 
Kenneth  S.  Apfel, 
Commissioner  of  Social  Security. 

For  the  reasons  stated  in  the 
preamble,  the  Social  Security 
Administration  is  amending  parts  404 
and  416  of  chapter  III  of  title  20  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-        ) 

1.  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202,  205  (a),  (b),  and  (d)- 
(h),  216(i),  221  (a)  and  (i),  222(c),  223.  225. 
and  702(a)(5)  of  the  Social  Security  Act  (42 
U.S.C.  402,  405  (a),  (b),  and  (d)-(h),  416(i), 
421  (a)  and  (i),  422(c),  423.  425.  and 
902(a)(5)):  sec.  211(b),  Pub.  L.  104-193, 110 
Stat.  2105,  2189. 

2.  Section  404.1574  is  amended  by 
revising  paragraphs  (b)(2),  (b)(3),  and 
(b)(4)  to  read  as  follows: 

§  404.1 574    Evaluation  guides  if  you  are  an 
employee. 

***** 

(b)*  *  * 

(2)  Earnings  that  will  ordinarily  show 
that  you  have  engaged  in  substantial 
gainful  activity.  We  will  consider  that 
your  earnings  from  your  work  activity  as 
an  employee  show  that  you  have 
engaged  in  substantial  gainful  activity 
if— 


For  months 

Your  month- 
ly eamings 
averaged 
more  than 

In  calendar  years  before  1976 
In  mlpnfi^ir  vear  1976        

$200 
230 

In  caiantiar  vear  1977  

240 

In  calendar  vear  1978  

260 

In  rplnndar  vear  1979  

280 

In  calendar  years  1980-1989  ... 

In  January  1990-June  1999 

After  June  1999      

300 
500 
700 

(3)  Eamings  that  will  ordinarily  show 
that  you  have  not  engaged  in  substantial 
gainful  activity.  We  will  generally 
consider  that  the  eamings  from  your 
work  as  an  employee  will  show  that  you 
have  not  engaged  in  substantial  gainful 
activity  if— 


2.  Section  416.974  is  amended  by 
revising  paragraphs  {b){2),  {b)(3),  and 
(b)(4)  to  read  as  follows: 

§  41 6.974    Evaluation  guides  if  you  are  an 
employee. 

***** 

(b)*  *  * 

(2)  Eamings  that  will  ordinarily  show 
that  you  have  engaged  in  substantial 
gainful  activity.  We  will  consider  that 
your  eamings  from  your  work  activity  as 
an  employee  show  that  you  have 
engaged  in  substantial  gainful  activity 
if— 


For  months 

Your  montti- 

ly  eamings 

averaged 

more  ttian 

In  calendar  years  before  1976 
in  rAlpndar  vear  1976    

$130 
150 

In  ralnnriar  vear  1977  

160 

In  calendar  vear  1978  

170 

In  calendar  vear  1979  

180 

In  calendar  years  1980-1989  ... 
After  Decembet  1989      

190 
300 

(4)  If  you  work  in  a  sheltered 
workshop.  If  you  are  working  in  a 
sheltered  workshop  or  a  comparable 
facility  especially  set  up  for  severely 
impaired  persons,  your  eamings  and 
activities  will  ordinarily  establish  that 
you  have  not  done  substantial  gainful 
activity  if— 


For  months 

Your  aver- 
age monthly 
eamings  are 

not  greater 
.  than 

In  calendar  years  before  1976 
In  calendar  vear  1976  

$200 
230 

In  (ifllpndar  vear  1977  

240 

In  calendar  vear  1978    

260 

In  calendar  vear  1979  

280 

In  calendar  years  1980-1989  ... 

In  January  1990-June  1999 

After  June  1999 

300 
500 
700 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND  AND  DISABLED 

1.  The  authority  citation  for  subpart  I 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5),  1611, 1614, 
1619, 1631(a),  (c)  and  (d)(1),  and  1633  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5), 
1382,  1382c,  1382h,  1383(a),  (c)  and  (d)(1), 
and  1383b);  sees.  4(c)  and  5,  6(c)-{e),  14(a) 
and  15,  Pub.  L.  98-^60,  98  Stat.  1794, 1801, 
1802,  and  1808  (42  U.S.C.  421  note,  423  note, 
1382h  note). 


For  months 

Your  montfv 

ly  eamings 

averaged 

more  than 

In  calendar  years  before  1976 
In  calendar  vear  1976  

$200 
230 

In  calendar  vear  1977  

240 

In  calendar  vear  1978  

260 

In  calendar  vear  1 979         

280 

In  calendar  years  1980—1989 
In  January  1990— June  1999  ... 
After  June  1999  

300 
500 
700 

(3)  Eamings  that  will  ordinarily  show 
that  you  have  not  engaged  in  substantial 
gainful  activity.  We  will  generally 
consider  that  the  eamings  from  your 
work  as  an  employee  will  show  that  you 
have  not  engaged  in  substantial  gainful 
activity  if — 


For  months 

Your  month- 
ly eamings 
averaged 
less  than 

In  calendar  years  before  1976 
In  calendar  vear  1976  

$130 
150 

In  calendar  vear  1977  

160 

In  calendar  vear  1978  

170 

In  calendar  vear  1979  

180 

In  calendar  years  1980—1989 
After  Decemt)er  1989      

190 
300 

(4)  If  you  work  in  a  sheltered 
workshop.  If  you  are  working  in  a 
sheltered  workshop  or  a  comparable 
facility  especially  set  up  for  severely 
impaired  persons,  your  eamings  and 
activities  will  ordinarily  establish  that 
you  have  not  done  substantial  gainful 
activity  if — 


For  months 

Your  month- 
ly eamings 
averaged 
more  than 

In  calendar  years  before  1976 
In  r^JpndAr  vear  1976        

$200 
230 

In  calendar  vear  1977  

240 

In  calendar  vear  1978    

260 

In  calendar  vear  1979         

280 

In  calendar  years  1980-1989  ... 

In  January  1990-Oune  1999 

After  June  1999 

300 
500 
700 

FORFURTHI 
Debra  L.  B> 
Administri 
Evaluation 
5600  Fishe 
20852,  301 
"BOWENI 
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[FR  Doc.  99-9427  Filed  4-14-99;  8:45  am] 

BILUNQ  CODE  41W-2»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  201,  330,  331,  341, 346, 
355, 358,  369,  and  701 

[Docket  Nos.  98rM>337, 96N-O420, 95N- 
0259,  and  90P-0201] 

RIN  0910-AA79 

Over-The-Counter  Human  Drugs; 
LidMling  Requirements;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

,   ACnON:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  March  17, 1999  (64  FR 
13254).  The  final  rule  established  a 
standardized  format  and  standardized 
content  requirements  for  the  labeling  of 
over-the-counter  (OTC)  drug  products. 
The  document  was  inadvertently 
published  with  an  incorrect  effective 
date.  This  document  corrects  that  error. 

DATES:  Effective  April  15, 1999,  the 
effective  date  of  the  final  rule  published 
on  March  17, 1999  (64  FR  13254)  is 
corrected  to  May  16, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  L.  Bowen,  Food  and  Drug 
Administration,  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
5600  Fishers  Lane,  Rockville,  MD 
20852,  301-827-2222,  or  email 
"BOWEND@cder.fda.gov". 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
99-6296,  appearing  on  page  13254  in 
the  Federal  Register  of  Wednesday, 
March  17, 1999,  the  following 
correction  is  made: 

1.  On  page  13254,  in  the  first  column, 
under  the  "Dates"  section  "Effective 
Date:  April  16, 1999."  is  corrected  to 
read  "Effective  Date:  May  16, 1999." 

Dated:  Aprill2,  1999. 
William  K.  Hubbard, 
Acting  Deputy  Commissioner  for  Policy. 
[FR  Doc.  99-9520  Filed  4-14-99;  8:45  am] 
BILUNG  CODE  41«M>1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  51 0  and  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Dichiorvos  Tablets 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Boehringer  Ingelheim  Vetmedica,  Inc. 
The  supplemental  NADA  provides  for 
veterinary  prescription  use  of  additional 
dichiorvos  tablet  sizes  for  the  treatment 
of  certain  worm  infections  in  cats  and 
puppies  and  for  the  treatment  of  dogs 
and  kittens. 

EFFECTIVE  DATE:  April  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  Bensley,  Center  for 
Veterinary  Medicine  (HFV-143),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-827- 
6956. 

SUPPLEMENTARY  INFORMATION: 
Boehringer  Ingelheim  Vetmedica,  Inc., 
2621  North  BeU  Hwy.,  St.  Joseph,  MO 
64506-2002,  is  the  sponsor  of  NADA 
48-271  that  provides  for  veterinary 
prescription  use  of  Task®  (dichiorvos) 
tablets  for  cats  and  puppies  for  removal 
and  control  of  certain  intestinal 
roundworms  and  hookworms.  The  firm 
filed  a  supplemental  NADA  that 
provides  for  the  use  of  10-  and  20- 
milligram  (mg)  dichiorvos  tablets,  in 
addition  to  2-  and  5-mg  tablets,  in  cats 
and  puppies,  and  for  the  use  of 
dichiorvos  tablets  in  dogs  and  kittens. 
The  supplemental  NADA  is  approved  as 
of  March  4, 1999,  and  the  regulations 
are  amended  by  revising  21  CFR 
520.600(1)  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  siunmary. 

Also,  the  list  of  sponsors  of  approved 
applications  in  21  CFR  510.600(c)  is 
amended  to  reflect  the  sponsor's  current 
zip  code. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.1  l(e){2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 


The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  enviromnental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  520 

Animal  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  520  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351.  352. 
353,360b,  371,3796. 

§510.600    [AmendMi] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  in  the  entry 
for  "Boehringer  Ingelheim  Vetmedica, 
Inc."  and  in  the  table  in  paragraph  (c)(2) 
in  the  entry  for  "000010"  by  removing 
"64502"  and  adding  in  its  place 
"64506-2002". 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

4.  Section  520.600  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§520.600    Dichiorvos. 

***** 

(i)  Conditions  of  use  in  dogs,  cats, 
puppies,  and  kittens.  (1)  Each  tablet 
contains  2.  5, 10,  or  20  milligrams  of 
dichiorvos. 

(2)  It  is  administered  orally  at  5 
milligrams  of  dichiorvos  per  pound  of 
body  weight. 

(3)  Dogs  and  puppies:  Removal  and 
control  of  intestinal  roundworms 
iToxocara  canis  and  Toxascaris 
leonina)  and  hookworms  [Ancylostoma 
camnum  and  Uncinaria  stenocephala). 

(4)  Cats  and  kittens:  Removal  and 
control  of  intestinal  roundworms 
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[Toxocara  cati  and  Toxascaris  leonina) 
and  hookworms  (Ancylostoma 
tubaeforme  and  Uncinaria 
stenocephala). 

(5)  Dichlorvos  is  a  cholinesterase 
inhibitor.  Do  not  use  simultaneously 
with  or  within  a  few  days  before  or  after 
treatment  with  or  exposure  to 
cholinesterase-inhibiting  drugs, 
pesticides,  or  chemicals. 

(6)  Do  not  use  in  animals  under  10 
days  of  age  or  1  pound  of  body  weight. 

I?)  Do  not  administer  to  animals 
showing  signs  of  constipation, 
mechanical  blockage  of  the  intestinal 
tract,  impaired  liver  function,  or 
recently  exposed  to  or  showing  signs  of 
infectious  disease. 

(8)  Do  not  use  in  dogs  or  puppies 
infected  with  Dirofilaria  immitis. 

(9)  Federal  law  restricts  this  drug  to 
use  by  or  on  the  order  of  a  licensed 
veterinarian. 

Dated:  April  1,1999. 
Andrew  |.  Beaulieu, 

Deputy  Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
(FR  Doc.  99-9459  Filed  4-14-99;  8:45  am] 
BILUNG  C0D€  41S0-O1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Sulfadimethoxine  Soluble  Powder 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rula 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific,  Inc.  The  ANADA 
provides  for  use  of  sulfadimethoxine 
(SDM)  soluble  powder  to  make  a 
medicated  drinking  water  for  the 
treatment  of  chickens  and  turkeys  and 
to  make  a  drinking  water  or  drench  for 
treatment  of  dairy  calves  and  heifers 
and  beef  cattle. 

EFFECTIVE  DATE:  April  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500-StandishPl., 
Rockville,  MD  20855,  301-827-0209. 
SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific,  Inc.,  3915  South  48th  St. 
Terrace,  P.O.  Box  6457,  St.  Joseph,  MO 
64506-0457,  has  filed  ANADA  200-258 
that  provides  for  use  of  SDM  soluble 
powder  in  drinking  water  for  the 


treatment  of  disease  outbreaks  of 
coccidiosis,  fowl  cholera,  and  infectious 
coryza  in  broiler  and  replacement 
chickens;  and  coccidiosis  and  fowl 
cholera  in  meat-producing  turkeys.  The 
ANADA  also  provides  for  use  of  SDM 
soluble  powder  in  drinking  water  or  as 
a  drench  for  the  treatment  of  shipping 
fever  complex  and  bacterial  pneumonia 
associated  with  Pasteurella  spp. 
sensitive  to  sulfadimethoxine,  and  for 
calf  diphtheria  and  foot  rot  associated 
with  Sphaeropborus  necrophorus 
sensitive  to  sulfadimethoxine,  in  dairy 
calves,  dairy  heifers,  and  beef  cattle. 

ANADA  200-258  is  approved  as  a 
generic  copy  of  Pfizer's  NADA  46-285 
Albon®  (sulfadimethoxine  soluble 
powder).  ANADA  200-258  is  approved 
as  of  March  4, 1999,  and  the  regulations 
in  21  CFR  520.2220a(a)(2)  are  amended 
to  reflect  the  approval.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2){ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significemt  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§520.22208    [Amended] 

2.  Section  520.2220a 
Sulfadimethoxine  oral  solution  and 
soluble  powder  is  amended  in  paragraph 
(a)(2)  by  removing  "and  057561"  and 
adding  in  its  place  "057561,  and 
059130". 


Dated:  April  1,1999. 
George  A.  Nfitclieli, 

Acting  Deputy  Director,  Center  for  Veterinary 

Medicine. 

[FR  Doc.  9*-9456  Filed  4-14-99;  8:45  ami 

MIXING  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Omeprazole 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Merial  Ltd. 
The  NADA  provides  for  oral  use  of 
omeprazole  for  the  treatment  and 
prevention  of  recurrence  of  gastric 
ulcers  in  horses  and  foals  4  weeks  of  age 
and  older. 

EFFECTIVE  DATE:  April  15, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-7543. 
SUPPLEMENTARY  INFORMATION:  Merial 
Ltd.,  2100  Ronson  Rd.,  Iselin,  NJ  08830- 
3077,  filed  NADA  141-123  that 
provides  for  oral,  veterinary 
prescription  use  of  GastroGard® 
(omeprazole)  oral  paste  for  horses  and 
foals  4  weeks  of  age  and  older  for  the 
treatment  and  prevention  of  reciurence 
of  gastric  ulcers.  The  NADA  is  approved 
as  of  March  16, 1999.  and  the 
regulations  are  amended  by  adding  21 
CFR  520.1615  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512  of  the  Federal, 
Food,  Drug  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360b(c)(2)(F)(i)),  this 
approval  qualifies  for  5  years  of 
marketing  exclusivity  beginning  March 
16, 1999,  because  no  active  ingredient 
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(including  any  ester  or  salt  thereof)  has 
been  previously  approved  in  any  other 
application  filed  under  section  512(b)(1) 
of  the  act. 

The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Sub|ects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  S20  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  520.1615  is  added  to  read 
as  follows: 

§520.1615    Omeprazoto. 

(a)  Specifications.  Each  gram  of  oral 
paste  contains  0.37  gram  of  omeprazole. 

(b)  Sponsor.  See  No.  050604  in 
§  510.600(c)  of  this  chapter. 

(c)  [Reserved] 

(d)  Conditions  of  use — (1)  Amount. 
For  treatment  of  gastric  ulcers,  1.8 
milligrams  of  omeprazole  per  pound  of 
body  weight  (4  milligrams  per  kilogram) 
once  daily  for  4  weeks.  For  prevention 
of  recurrence  of  gastric  ulcers,  0.9 
milligram  of  omeprazole  per  pound  of 
body  weight  (2  milligrams  per  kilogram) 
once  daily  for  at  least  an  additional  4 
weeks. 

(2)  Indications  for  use.  For  treatment 
and  prevention  of  recurrence  of  gastric 
ulcers  in  horses  and  foals  4  weel^  of  age 
and  older. 

(3)  Limitations.  Do  not  use  in  horses 
intended  for  hiunan  consiunption. 
Federal  law  restricts  this  drug  to  use  by 
or  on  the  order  of  a  licensed 
veterinarian. 

Dated:  April  1. 1999. 
Geoi^  A.  Mitchell, 

Acting  Director,  Center  for  Veterinary 

Medicine. 

[FR  Doc.  99-9455  Filed  4-14-99;  8:45  am] 

BltXING  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  522  and  556 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Trenbolone 
Acetate  and  Estradiol  Benzoate 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Fort 
Dodge  Animal  Health.  The 
supplemental  NADA  provides  for  use  of 
a  trenbolone  acetate-estradiol  benzoate 
implant  in  steers  fed  in  confinement  for 
slaughter  for  increased  rate  of  weight 
gain.  At  this  time,  FDA  is  also  amending 
the  regulation  for  trenbolone  tolerances 
to  establish  an  acceptable  daily  intake 
(ADD  for  the  drug. 
EFFECTIVE  DATE:  April  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Caldwell,  Center  For  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0217. 
SUPPLEMENTARY  INFORMATION:  Fort 
Dodge  Animal  Health,  Div.  of  American 
Home  Products  Corp.,  800  Fifth  St.  NW., 
Fort  Dodge,  lA  50501,  filed 
supplemental  NADA  141-043  that 
provides  for  use  of  Synovex®  Plus""^ 
(200  milligrams  (mg)  trenbolone  acetate 
and  28  mg  estradiol  benzoate) 
implanted  in  the  ear  of  steers  fed  in 
confinement  for  slaughter  for  increased 
rate  of  weight  gain  in  addition  to  its 
approved  use  for  improved  feed 
efficiency.  The  supplemental  NADA  is 
approved  as  of  March  16, 1999.  The 
regulations  are  amended  in  21  CFR 
522.2478  by  redesignating  paragraph  (c) 
as  (d),  adding  paragraph  (c),  and 
revising  newly  redesignated  paragraph 
(d)(l)(ii)  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  addition,  an  ADI  for  trenbolone  has 
not  been  previously  estabUshed.  At  this 
time,  21  CFR  556.739  is  amended  to 
provide  an  ADI  for  trenbolone. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 


1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  21  U.S.C.  360b(c)(2)(F)(iii).  this 
approval  for  food-producing  animals 
qualifies  for  3  years  of  marketing 
exclusivity  beginning  March  16, 1999, 
l>ecause  the  supplement  contains 
substantial  evidence  of  the  effectiveness 
of  the  drug  involved,  studies  of  animal 
safety  or,  in  the  case  of  food-producing 
animals,  human  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies)  required  for  approval  and 
conducted  or  sponsored  by  the 
applicant.  Market  exclusivity  applies 
only  to  use  of  the  implant  for  increased 
rate  of  weight  gain  in  confined  steers. 

FDA  has  carefully  considered  the 
potential  enviroiunental  effects  of  this 
action.  FDA  has  conclude! '  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

ListofSubiects 

21  CFR  Part  522 

Animal  drugs. 

21  CFR  Part  556 

Animal  drugs,  Foods. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  522  and  556  are  amended  as 
follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  522.2478  is  amended  by 
redesignating  paragraph  (c)  as  (d), 
reserving  paragraph  (c),  and  revising 
paragraph  (d)(l)(ii)  to  read  as  follows: 

§  522^478    Tranbolone  acetate  and 
estradiol  benzoate. 

***** 

(c)  [Reserved] 

(d)*  *  * 

CD*  •  * 

(ii)  Indications  for  use.  For  increased 
rate  of  weight  gain  and  improved  feed 
efficiency  in  steers  fed  in  confinement 
for  slaughter. 
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PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

3.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  21  U.S.C.  342,  360b,  371. 

4.  Section  556.739  is  revised  to  read 
as  follows: 

§556.739    Trenbolone. 

(a)  Acceptable  daily  intake  (ADI).  The 
ADI  for  total  residues  of  trenbolone  is 
0.4  microgram  per  kilogram  of  body 
weight  per  day. 

(b)  Tolerances.  A  tolerance  for  total 
trenbolone  residues  in  imcooked  edible 
tissues  of  cattle  is  not  needed. 

Dated:  April  1,  1999. 
Andrew ),  Beaulieu, 

Deputy  Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
(FR  Doc.  99-9458  Filed  4-14-99;  8:45  am] 
BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Narasin  and  Nicarbazin  With 
Bacitracin  Methylene  Disalicylate  and 
Roxarsone 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule^ ^ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Alpharma 
Inc.  The  NADA  provides  for  using 
approved  narasin  and  nicarbazin, 
bacitracin  methylene  disalicylate 
(BMD),  and  roxarsone  Type  A 
medicated  articles  to  make  Type  C 
medicated  broiler  chicken  feeds. 
EFFECTIVE  DATE:  April  15. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  M.  Gilbert,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration,  7500  Standish  Pi.. 
Rockville.  MD  20855.  301-827-1600. 


SUPPLEMENTARY  INFORMATION:  Alpharma 
Inc..  One  Executive  Dr..  P.O.  Box  1399. 
Fort  Lee.  NJ  07024,  filed  NADA  141-112 
that  provides  for  combining  approved 
MaxibanTi^  (27  grams  per  pound  (g/lb) 
each  of  narasin  and  nicarbazin).  BMD® 
(10,  25.  30.  40,  50.  60.  or  75  g/lb  BMD). 
and  3-Nitro®  (45.4.  90.  or  227  g/lb 
roxarsone)  Type  A  medicated  articles  to 
make  Type  C  medicated  broiler  chicken 
feeds.  The  Type  C  feed  contains  27  to 
45  g/ton  (t)  each  of  narasin  and 
nicarbazin.  50  g/t  BMD,  and  22.7  to  45.4 
g/t  roxarsone.  The  Type  C  feed  is  used 
for  prevention  of  coccidiosis  caused  by 
Eimeria  tenella,  E.  necatrix,  E. 
acervulina,  E.  maxima,  E.  brunetti,  and 
E.  mivati,  as  an  aid  in  the  prevention  of 
necrotic  enteritis  caused  or  complicated 
by  Clostridium  spp.  or  other  organisms 
susceptible  to  bacitracin,  for  increased 
rate  of  weight  gain,  improved  feed 
efficiency,  and  improved  pigmentation. 

The  NADA  is  approved  as  of  March 
4. 1999.  and  the  regulations  are 
amended  by  adding  21  CFR 
558.76(d)(3)(xxi).  558.363(d)(2)(iii).  and 
558.530(d)(5)(xxv),  and  by  amending  21 
CFR  558.366(c)  to  reflect  the  approval. 
The  basis  for  approval  is  discussed  in 
the  freedom  of  information  summary. 
This  approval  is  for  use  of  Type  A 
medicated  articles  to  make  combination 
drug  Type  C  medicated  feeds.  Narasin 
with  nicarbazin  and  roxarsone  are 
Category  II  drugs  as  defined  in  21  CFR 
558.3(b)(l)(ii).  As  provided  in  21  CFR 
558.4(b).  an  approved  form  FDA  1900  is 
required  to  make  a  Type  C  medicated 
feed  from  a  Category  II  drug.  Under  21 
U.S.C.  360b(m),  as  amended  by  the 
Animal  Drug  Availability  Act  of  1996 
(Pub.  L.  104-250).  medicated  feed 
applications  have  been  replaced  by  a 
requirement  for  feed  mill  licenses. 
Therefore,  use  of  Type  A  medicated 
articles  to  make  Type  C  medicated  feeds 
as  provided  in  NADA  141-112  is 
limited  to  manufacture  in  a  licensed 
feed  mill. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.1l(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane.  nn. 


1061.  Rockville.  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Sub)ects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR ' 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

2.  Section  558.76  is  amended  by 
adding  paragraph  (d)(3)(xxi)  to  read  as 
follows: 

§558.76    Bacitracin  mettiylene  disalicylate. 

***** 

(d)*  *  * 
(3)*   *   * 

(xxi)  Narasin  with  nicarbazin  and 
roxarsone  as  in  §  558.366. 

3.  Section  558.363  is  amended  by 
adding  paragraph  (d)(2)(iii)  to  read  as 
follows: 

§558.363    Narasin. 

*        *        *        *        • 

(d)*  *  * 

(2)  *   *   * 

(iii)  Bacitracin  methylene  disalicylate, 
nicarbazin,  and  roxarsone  as  in 
§558.366. 

4.  Section  558.366  is  amended  in  the 
table  in  paragraph  (c)  imder  entry  "27 
to  45"  by  alphabetically  adding  an  entry 
for  "Naracin  27  to  45,  bacitracin 
methylene  disalicylate  50,  and 
roxarsone  22.7  to  45.4"  to  read  as 
follows: 

§558.366    NicartMzln. 


(c) 


*  * 

*  *  * 


NicaibaTin  in 
grams  per  ton 

Combination  In  grams  per 
ton 

Indications  for  use 

Limitations 

Sponsor 

27  to  45 

• 
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Nicatbazin  in 
grams  per  ton 

Combination  in  grams  per 
ton 

Indications  for  use 

Limitations 

Sponsor 

• 

•                                                            • 

Narasin  27  to  45,  bacitracin 

• 
Broiler  chickens;  prevention  of  coc- 

•                                 * 
Feed  continuously  as  sole  ration. 

• 
046573 

■ 

methylene  disalicylate  50, 

cidiosis  caused  by  Eimeria 

Withdraw  5  days  before  slaugh- 

and roxarsone  22.7  to 

tenella,  E.  necatrix,  E.  acervulina. 

ter.  Do  not  allow  turkeys,  horses 

45.4. 

E.  maxima.  E.  brvnetti,  and  £ 
mivati,  as  an  aid  in  the  prevention 
of  necrotic  enteritis  caused  or 
complicated  by  Clostridium  spp. 
or  other  organisms  susceptible  to 
bacitracin,  for  increased  rate  of 
weight  gain,  improved  feed  effi- 
ciency, arxl  improved  pigmenta- 
tion. 

or  ottwr  equines  access  to  formu- 
lations containing  narasin.  Inges- 
tion of  narasin  by  these  species 
has  been  fatal.  Do  not  feed  to 
laying  hens.  Use  as  sole  source 
of  organic  arsenic.  I^arasin  and 
nk:arbazin  as  provided  by 
000986,  bacitracin  methylene  di- 
saik:ylate  and  roxarsone  by 
046573. 

• 

•                                                                  • 

• 

•                                                                        ♦ 

• 

5.  Section  558.530  is  amended  by 
adding  paragraph  (d)(5)(xxv)  to  read  as 
follows: 

§558.530    Roxarsone. 

***** 

(d)*  *  * 

(5)*  *  * 

(xxv)  Bacitracin  methylene 
disalicylate,  narasin,  and  nicarbazin  as 
in  §558.366. 

Dated:  April  1, 1999. 

George  A.  Mitchell, 

Acting  Director,  Center  for  Veterinary 
Medicine. 

[FR  Doc.  99-9454  Filed  4-15-99;  8:45  am] 

BILUNG  CODE  4160-01-F 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  in  Single- 
Employer  Plans;  Interest  Assumptions 
for  Valuing  Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  May  1999. 
EFFECTIVE  DATE:  May  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005.  202-326-4024.  (ForTTY/TDD 


users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
coimected  to  202-326-4024.) 
SUPPl£MENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044}  prescribes  actuarial 
assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Secvuity  Act  of  1974. 

Among  the  actuarial  assiunptions 
prescribed  in  part  4044  are  interest 
assiunptions.  These  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during  May 
1999. 

For  annuity  benefits,  the  interest 
assumptions  will  be  5.70  percent  for  the 
first  20  years  following  the  valuation 
date  and  5.25  percent  thereafter.  The 
annuity  interest  assumptions  represent 
an  increase  (from  those  in  effect  for 
April  1999)  of  0.10  percent  for  the  first 
20  years  following  tiie  valuation  date 
and  are  otherwise  imchanged.  For 
benefits  to  be  paid  as  lump  sums,  the 
interest  assumptions  to  be  used  by  the 
PBGC  will  be  4.25  percent  for  the  period 
during  which  a  benefit  is  in  pay  status 
and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  The  lump  sum  interest 
assumptions  are  imchanged  from  those 
in  effect  for  April  1999. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 


public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  May  1999,  the  PBGC  finds  that 
good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amenchnent  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  RegiUatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(b)(3), 
1341, 1344,  1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and  Rate  Set  67  is 
added  to  Table  II,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  luichanged. 

Appendix  B  to  Part  4044 — Interest  Rates 
Used  to  Value  Annuities  and  Lump  Sams 
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Table  I.— Annuity  Valuations 

mK  adS  ?o^he  ?ates  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed  anniversary  date.] 


Fof  valuation  dates  occurring  in  the  month — 


The  values  of  /,  are: 


forf  = 


forf  = 


forf  = 


May  1999 


.0570 


1-20 


.0525 


>20    N/A 


N/A 


Table  II.— Lump  Sum  Valuations 

[In  using  this  table:  (1)  For  benefits  for  which  the  participant  or  beneficiary  is  entitled  to  be  in  F«y  states  o"  the  valuatiwi  ^'e-  |he  mnmediate  an- 

drmraoifL?esrai?n^^ 

immediate  annuity  rate  shall  apply.] 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities 
(percent) 


ni 


02 


67 


05-1-99 


06-1-99 


4.25 


4.00 


4.00 


4.00 


Issued  in  Washington,  DC.  on  this  9th  day 
of  April  1999. 
David  M.  Strauss, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  99-9375  Filed  4-14-99;  8:45  am] 
BHJJNG  CODE  770S-01-^ 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD01-99-027] 

DrawtM-idge  Operation  Regulations: 
Connecticut  River,  CT 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 


SUMMARY:  The  District  Commander, 
First  Coast  Guard  District  has  issued  a 
temporary  deviation  from  the 
Drawbridge  Operation  Regulations 
governing  the  operation  of  the  Route  82 
Swing  Bridge,  mile  16.8.  across  the 
Connecticut  River  between  East 
Haddam  and  Haddam,  Connecticut. 
This  deviation  from  the  regulations 
authorize?  the  bridge  owner,  the 
Connecticut  Department  of 
Transportation  (CONNDOT),  to  open  the 
swing  span,  on  signal,  Monday  through 
Friday  at  6:30  a.m.,  1;30  p.m.  and  8 
p.m.,  and  Saturday  through  Sunday  at 


9:30  a.m.,  1:30  p.m.,  4  p.m.  and  8  p.m. 
Commercial  vessels  are  not  restricted  to 
the  above  operating  schedule.  They  may 
transit  through  the  bridge  at  all  times  if 
at  least  a  two-hour  advance  notice  is 
given  to  the  bridge  tender  by  telephone 
at  (860)  873-8106.  This  action  is 
necessary  to  replace  the  bridge  center 
bearing  and  wearing  surface.  Vessels 
that  can  pass  under  the  bridge  without 
a  bridge  opening  may  do  so  at  any  time. 
DATES:  This  deviation  is  effective  from 
April  2, 1999,  through  May  31. 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  Schmied.  Bridge  Management 
Specialist,  at  (212)  668-7195. 
SUPPLEMENTARY  INFORMATION: 

The  Route  82  Swing  Bridge,  mile  16.8. 
across  the  Connecticut  River  has  a 
vertical  clearance  of  22  feet  at  mean 
high  water  (MHW)  and  25  feet  at  mean 
low  water  (MLW)  in  the  closed  position. 

The  CONNDOT  requested  a 
temporary  deviation  from  the  operating 
regulations  listed  at  33  CFR  117.205  for 
the  Route  82  Swing  Bridge  in  order  to 
conduct  necessary  repairs  to  the  bridge. 
This  work  is  essential  for  public  safety. 
The  existing  bridge  center  bearing  and 
roadway  wearing  surface  must  be 
replaced  as  soon  as  possible  to  insure 
continued  operation  of  the  bridge. 

Commercial  vessels  may  transit 
through  the  bridge  at  all  times  if  at  least 
a  two-hour  advancejiotice  is  given  to 
the  tender  by  telephone  at  (860)  873- 
8106.  Vessels  that  can  pass  under  the 


bridge  without  an  opening  may  do  so  at 
any  time. 

This  deviation  from  the  normal 
operating  regulations  is  authorized 
under  33  CFR  117.35. 

Dated:  March  30. 1999. 
R.  M.  Larrabee, 

Rear  Admiral.  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 
[FR  Doc.  99-9432  Filed  4-14-99;  8:45  am] 

BILUNG  CODE  4910-14-41 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  155 

46  CFR  Part  32 
[USCG-1 998-4443] 

Emergency  Control  Measures  for  Tank 
Barges 

AGENCY:  Coast  Guard,  DOT. 

action:  Notice  of  meeting;  reopening  of 

comment  period. 

SUMMARY:  The  Coast  Guard  will  hold  a 
public  meeting  to  discuss  the  interim 
rule  on  Emergency  Control  Measures  for 
Tank  Barges.  The  Coast  Guard 
encoujrages  interested  parties  to  attend 
the  meeting  and  submit  comments  for 
discussion  during  the  meeting.  In 
addition,  the  Coast  Guard  seeks  written 
comments  for  any  party  who  is  unable 
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to  attend  the  meeting.  The  Coast  Guard 
is  also  reopening  the  comment  period 
until  June  10, 1999,  to  allow  additional 
time  for  public  comment. 
DATES:  The  Coast  Guard  will  hold  the 
public  meeting  in  Washington,  DC.  on 
May  12, 1999.  firom  9  a.m.  to  12  p.m., 
or  imtil  all  comments  have  been  heard. 
This  meeting  may  close  early  if  all 
business  is  finished.  Written  material 
for  discussion  diuing  the  meeting 
should  reach  the  Docket  Management 
Facility  on  or  before  April  29. 1999. 
Written  comments  must  reach  the 
Docket  Management  Facility  on  or 
before  June  10. 1999. 
ADDRESSES:  The  Coast  Guard  will  hold 
this  public  meeting  at  the  U.S. 
Department  of  Transportation,  room 
10234, 400  Seventh  Street  SW.. 
Washington.  DC  20590-0001.  You  may 
mail  your  comments  to  the  Docket 
Management  Facility  [USCG-1998- 
4443],  U.S.  Department  of 
Transportation,  room  PL-401.  400 
Seventh  Street  SW.,  Washington.  DC 
20590-0001,  or  deliver  them  to  room 
PL-401  on  the  Plaza  level  of  the  Nassif 
Building  at  the  same  address  between  9 
a.m.  and  5  p.m..  Monday  through 
Friday,  except  for  Federal  holidays.  The 
telephone  niunber  is  202-366-9329. 
Tne  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments,  and  documents  as 
indicated  in  this  notice,  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  PL- 
401,  on  the  Plaza  level  of  the  Nassif 
Building  at  the  same  address  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  document,  call  Mr. 
Robert  Spears,  Project  Manager,  Office 
of  Standards  Development  (G-MSR), 
Coast  Guard,  telephone  202-267-1099. 
For  questions  on  viewing,  or  submitting 
material  to  the  docket,  cadi  Dorothy 
Walker,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
data,  views,  or  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
notice  [USCG-1998-4443],  and  give  the 
reason  for  each  comment.  Please  submit 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing  to  the  Docket 


Management  Facility  at  the  address 
under  ADDRESSES.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period. 

Information  on  Service  for  Individuak 
with  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  Mr.  Robert  Spears  at 
the  address  or  phone  number  under  FOR 
FURTHER  INFORMATION  CONTACT  as  soon 
as  possible. 

Background  Information 

In  die  interim  nde  on  Emergency 
Control  Measures  for  Tank  Barges 
published  on  December  30, 1998  (63  FR 
71 754).  we  indicated  that  we  would 
hold  public  meetings.  Although  none  of 
the  comments  to  the  docket  received  by 
the  end  of  the  comment  period  (March 
30. 1999)  requested  such  meetings,  we 
will  hold  a  meeting,  to  ensure  ample 
opportunity  for  the  public  to  comment 
on  this  rule. 

Public  Meeting 

This  meeting  is  open  to  the  public. 
Please  note  that  a  meeting  may  close 
early  if  all  business  is  finished. 
Members  of  the  public  may  make  oral 
presentations  during  the  meeting.  If  you 
would  like  to  make  an  oral  presentation 
at  the  meeting,  please  notify  the  Coast 
Guard  point  of  contact  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  no  later 
than,  April  29, 1999. 

The  Coast  Guard  will  begin  the  public 
meeting  with  a  brief  presentation 
discussing  the  interim  rule. 

Dated:  April  9. 1999. 
Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc.  99-9449  Filed  4-14-99;  8:45  am] 
BILUNQ  CODE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-98-165] 
RIN  2121-AA97 

Ragulatad  Navigation  Araa:  Kill  Van 
Kull  Channel,  Nawaric  Bay  Channel, 
South  Elizabeth  Channel,  Elizabeth 
Channel,  Port  Newark  Channel,  and 
New  Jersey  Pierhead  Channel,  New 
York  arKl  New  Jersey 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  revising 
the  Regulated  Navigation  Area  (RNA)  in 
the  New  York  Harbor  to  include  the  Kill 
Van  Kull  Channel,  Newark  Bay 
Chaimel,  South  Elizabeth  Channel. 
Elizabeth  Channel,  Port  Newark 
Channel,  and  New  Jersey  Pierhead 
Channel,  New  York  and  New  Jersey. 
This  action  is  necessary  because  of  the 
extensive  channel  deepening  project 
being  undertaken  jointly  by  the  Army 
Corps  of  Engineers  and  the  Port 
AuUiority  of  New  York  and  New  Jersey. 
The  RNA  is  needed  to  ensure  the  safety 
of  vessels  transiting  the  restricted 
channel  during  blasting  and  dredging 
operations. 

DATES:  This  final  rule  is  efiiective  April 
19,  1999. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Coast  Guard 
Activities  New  York,  212  Coast  Guard 
Drive,  Staten  Island,  New  York  10305, 
between  8  a.m.,  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  niunber  is  (718)  354- 
4191. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  B,  Krenzien, 

Waterways  Management  Division,  Coast 

Guard  Activities  New  York  (718)  354- 

4191. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  December  31, 1998,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  entitled  Regulated 
Navigation  Area:  Kill  Van  Kull  Channel. 
Newark  Bay  Channel,  South  Elizabeth 
Channel,  Elizabeth  Channel,  Port 
Newark  Channel,  and  New  Jersey 
Pierhead  Channel.  New  York  and  New 
Jersey  in  the  Federal  Register  (63  FR 
72219).  The  Coast  Guard  did  not  receive 
any  letters  commenting  on  the  proposed 
rulemaking.  No  public  hearing  was 
requested,  and  none  was  held.  Good 
cause  exists  for  making  this  regulation 
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effective  less  than  30  days  after  Federal 
Register  publication.  Any  delay 
encountered  in  this  regulation's 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  reduce  the  risks  of  collisions, 
groundings,  and  other  navigational 
mishaps  associated  with  this  channel 
deepening  project.  Additionally,  vessels 
will  be  allowed  to  transit  work  areas 
where  dredges  and/or  drill  barges  are 
located  unless  blasting  is  to  be 
conducted.  Delays  resulting  from 
blasting  are  expected  to  last  no  longer 
than  15  minutes  and  occiu:  less  than  4 
times  daily  in  any  one  area. 

Background  and  Purpose 

The  Kill  Van  KuU  Channel,  Newark 
Bay  Channel,  South  Elizabeth  Channel, 
Elizabeth  Channel,  Port  Newark 
Channel,  and  New  Jersey  Pierhead 
Channel  are  the  areas  designated  as  a 
RNA.  These  chaimels  are  located  in  the 
waters  between  Bayonne,  New  Jersey, 
Staten  Island,  New  York,  and  Elizabeth/ 
Newark,  New  Jersey.  The  RNA  enhances 
vessel  safety  during  the  extensive 
chaimel  deepening  project  that  involves 
dredging  and  blasting  in  these  areas. 
These  channels  connect  the  deepwater 
ports  of  New  York  Harbor.  Current 
chaimel  depths  restrict  the  full  economy 
of  existing  and  future  generations  of 
deep  draft  vessels.  Tankships  arriving  in 
the  port  with  drafts  approaching  the 
forty  five  (45)  foot  controlling  depths  of 
Ambrose  and  Anchorage  Channels  must 
lighter  some  of  their  cargo  to  barges  in 
the  deep  New  York  Harbor  anchorages 
in  order  to  safely  transit  the  forty  (40) 
foot  channel  depths.  This  results  in 
substantial  lightering  and  delay  costs. 
Container  vessels  cannot  lighter  in  the 
anchorages  and  therefore  must  load  to 
less  than  full  drafts.  This  project,  which 
is  expected  to  last  approximately  six  (6) 
years,  will  deepen  the  existing  forty  (40) 
foot  channel  to  forty  five  (45)  feet  to 
accommodate  the  deeper  draft  vessels. 
The  dredging  areas  will  continue  to  be 
available  for  use  by  the  general  public. 
Restrictions  on  vessels  transits  during 
this  project  are  unchanged  from  the 
current  regulations  in  §  165.165(d) 
except  for  (d)(l,  5,  7,  and  9).  Paragraph 
(d)(1)  allows  vessels  to  enter  or  transit 
a  work  area  where  drill  barges  and/or 
dredges  are  located  once  granted 
permission  from  Vessel  Traffic  Service 
New  York  (VTSNY).  Blasting  operations 
being  conducted  in  the  work  area  will 
normally  preclude  vessels  from 
receiving  permission.  One-way  traffic 
will  be  maintained  during  this  project  in 
work  areas  where  drill  barges  and/or 
dredges  are  located.  Paragraph  (d)(5) 
specifies  that  the  prevailing  current  will 
be  measured  from  the  Battery  tide 


station.  This  is  expected  to  reduce 
confusion  among  mariners  because  use 
of  the  Battery  tide  station  is  the  port 
norm.  Paragraph  (d)(7)  refers  to  the 
hawser  and  wire  throughout  the 
paragraph.  Paragraph  (d)(9)  defines  the 
phrase  "tugs  with  tows"  to  include  tugs 
with  vessels  or  barges  alongside  or  being 
pushed.  This  rulemaking  is  needed  to 
reduce  the  risks  of  collisions, 
groundings,  and  other  navigational 
mishaps  associated  with  this  project. 
These  are  the  same  restrictions  taken 
during  1991-92  when  dredging  was  last 
conducted  in  this  vicinity.  They  were 
instituted  then  due  to  three  groundings 
that  resulted  in  one  oil  spill  and  one 
channel  blockage.  Public  notifications 
for  specific  dredging  dates  will  be  made 
prior  to  the  commencement  of  dredging 
via  the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  facsimile,  and  at 
New  York  Harbor  Operations  Committee 
meetings.  The  expected  starting  date  is 
April  19, 1999,  in  Work  Area  2. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  Order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  PR  11040,  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  uimecessary.  The  effect  of  this 
regulation  will  not  be  significant  for 
several  reasons:  vessels  will  be  allowed 
to  transit  work  areas  where  dredges  and/ 
or  drill  barges  are  located  unless 
blasting  is  to  be  conducted,  delays 
resulting  from  blasting  are  expected  to 
last  no  longer  than  15  minutes  and 
occiu-  less  than  4  times  daily  in  any  one 
area,  there  are  no  restrictions  on  vessel 
traffic  in  the  RNA  in  areas  where  there 
are  no  dredges  or  drill  barges,  the  Port 
Authorities  of  New  York  and  New  Jersey 
are  working  with  the  U.S.  Army  Corps 
of  Engineers  on  this  project  to  ensure 
future  generations  of  deep  draft  vessels 
are  able  to  use  the  Port  of  New  York/ 
New  Jersey,  it  will  reduce  substantial 
costs  associated  with  lightering 
operations  currently  required  by  vessels 
unable  to  transit  the  harbor  fully  loaded, 
and  advance  notifications  will  be  made 
to  the  local  maritime  commimity  by  the 
Local  Notice  to  Mariners,  facsimile, 
marine  information  broadcasts,  and 
New  York  Harbor  Operations  Committee 


meetings.  Additionally,  these  are  the 
same  restrictions  taken  dm-ing  1991-92 
when  dredging  was  last  conducted  in 
this  vicinity  and  other  than  minor 
delays  in  vessel  transit  time,  no  impact 
was  noted. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

For  the  reasons  stated  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  final 
rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4, 109  Stat.  48]  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatory 
alternatives  for  rules  that  contain 
Federal  mandates.  A  Federal  mandate  is 
a  new  or  additional  enforceable  duty 
imposed  on  any  State,  local,  or  tribal 
government,  or  the  private  sector.  If  any 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  in  any  one  year,  the  UMRA 
analysis  is  required.  This  Final  Rule 
does  not  impose  Federal  mandates  on 
any  State,  local,  or  tribal  govenunents, 
or  the  private  sector. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
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Instruction  M16475.1C,  this  final  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  imder 
ADDRESSES. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  final  rule  and 
reached  the  following  conclusions: 

E.0. 12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This  nde  will 
not  effect  a  taking  of  private  property  or 
otherwise  have  taking  implications 
under  this  Order. 

E.0. 12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
rule  will  not  impose,  on  any  State,  local, 
or  tribal  government,  a  mandate  that  is 
not  required  by  statute  and  that  is  not 
funded  by  the  Federal  government. 

E.0. 12988,  Civil  Justice  Reform.  This 
rule  meets  applicable  standards  in 
sections  3{a)  and  3(b)(2)  of  this  Order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

E.0. 13045,  Protection  of  Children 
&t>m  Environmental  Health  Risks  and 
Safety  Risks.  This  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— [AMENDED]     - 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l{g),  6.04-«,  160.5;  49  CFR  1.46. 
Section  165.100  is  also  issued  under 
authority  of  Sec.  311,  Pub.  L.  105-383. 

2.  Revise  §  165.165  to  read  as  follows: 

S  165.165    Regulatad  Navigation  Area;  Kill 
Van  Kull  Channel,  Newark  Bay  Channel, 
South  Elizabeth  Channel,  Elizabeth 
Channel,  Port  Newaric  Channel  and  New 
Jersey  Pierhead  Channel,  New  Yoric  and 
New  Jersey. 

(a)  Regulated  Navigation  Area  (RNA). 
All  waters  of  the  Kill  Van  Kull  (KVK) 


Channel  east  of  KVK  Light  16A  (LLNR 
37340)  in  North  of  Shooters  Island 
Reach,  east  of  Shooters  Island  Light  2 
(LLNR  37375)  in  South  of  Shooters 
Island  Reach,  and  west  of  KVK  Channel 
Junction  Lighted  Bell  Buoy  'KV*  (LLNR 
37265)  in  Constable  Hook  Reach;  all 
waters  of  Newark  Bay  Channel  south  of 
Newark  Bay  Light  19  (LLNR  37505);  all 
waters  of  South  Elizabeth  Channel, 
Elizabeth  Channel,  Port  Newark 
Channel,  and  New  Jersey  Pierhead 
Channel  south  of  New  Jersey  Pierhead 
South  Channel  Lighted  Buoy  5  (LLNR 
37020). 

(b)  Description  of  Woik  Areas  in  the 
RNA. 

(1)  Work  Area  (1):  The  waters 
bounded  by  a  line  connecting  the 
following  points: 


Latitude 

Longitude 

40°38'40.0"N 

074'W45.0"W 

40°38'50.4"N 

074''04'16.0"W 

40''38'57.9"N 

074°04'11.8"W 

40<'39'03.8"N 

074''04'43.8'W 

40°39'04.5"N 

074''05'07.6"W 

40''39'01.8"N 

074°05'14.8"W 

40''39'05.0"N 

074°05'17.1"W 

40°39'10.3"N 

074°05'05.0"W 

40°39'09.3"N 

074°04'27.8"W 

40''39'00.2"N 

074°03'45.1'TW 

40°38'58.0"N 

074°03'34.9"W 

40°38'40.0"N 

074'>03'45.0"W 

(2)  Work  Area  (2):  The  waters 
bounded  by  a  line  connecting  the 
following  points: 


Latitude 

Longitude 

40''38'50.4"  N 

074°04'16.0"  W 

40''38'57.5"  N 

074''04'37.8"  W 

40''38'59.2"  N 

074°04'55.4"  W 

40°38'57.4"  N 

074°05'12.9"W 

40°38'47.5"  N 

074''05'33.8"  W 

40-'38'45.8"  N 

074''05'43.6"  W 

40'>38'49.4"  N 

074°05'44.7"  W 

40°38'51.0"N 

074°05'35.7"  W 

40"'39'04.7"  N 

074°05'06.6"  W 

40°39'03.7"  N 

074°04'29.5"  W 

40''38'57.9"  N 

074''04'11.8"W 

40°38'50.4"  N 

074''04'16.0"W 

(3)  Work  Area  (3):  The  waters 
bounded  by  a  line  connecting  the 
following  points: 


Latitude 

Longitude 

40'>38'45.8"  N 

074'>05'43.6"  W 

40<'38'49.4"  N 

074°05'44.7"  W 

40°38'51.2"N 

074°05'35.8"  W 

40''39'01.8"  N 

074°05'14.8"W 

40°39'05.0"  N 

074°05'17.1"W 

40°38'57.5"  N 

074''05'32.3"  W 

40°38'53.8"  N 

074°05'44.1"W 

40'^'53.1"  N 

074<'05'56.8"  W 

40°38'55.3"  N 

074°06'38.1"W 

40°38'41.5"N 

074''07'18.3"W 

40''38'38.2"  N 

074°07'41.4"W 

40»38'38.5"  N 

074°0r46.0"  W 

Latitude 

Longitude 

40°38'35.2"  N 

074»07'49.0"  W 

40<'38'31.2"N 

074°07'50.0"  W 

40°38'30.1"N 

074''07'41.3"W 

40°38'33.9"  N 

074'>07'15.1"W 

40°38'44.0"  N 

074°06'45.7"  W 

40°38'46.7"  N 

074°06'25.9"  W 

40°38'44.8"  N 

074'>05'49.6"  W 

40<'38'45.8"  N 

074°05'43.6"  W 

(4)  Work  Area  (4):  The  waters 
boimded  by  a  line  connecting  the 
following  points: 


Latitude 

Longitude 

40°38'31.2"N 

074'H37'50.0"  W 

40»38'35.2"  N 

074°07'49.0"  W 

40°38'36.6"  N 

074°08'01.2"W 

40°38'28.2"  N 

074°08'51.0"W 

40°38'35.2"  N 

074''09'06.2"  W 

40°38'30.0"  N 

074°09'12.0"  W 

40°38'24.8"  N 

074°09'02.6"  W 

40°38'24.0"  N 

074°08'52.0"  W 

40<'38'31.5"N 

O74''08'07.4"  W 

40°38'31.8"N 

074°07'54.6"  W 

40°38'31.2"N 

074°07'50.0"  W 

(5)  Work  Area  (5):  The  waters 
boimded  by  a  line  connecting  the 
following  points: 


Latitude 

Longitude 

40''38'35.2"  N 

074<'07'49.0"  W 

40°38'38.5"  N 

074''07'46.0"  W 

40°38'40.7"  N 

074°08'01 .3"  W 

40°38'34.0"  N 

074°08'41 .0"  W 

40°38'40.0"  N 

074°08'52.0"  W 

40°38'50.0"  N 

074°08'55.0"  W 

40°38'35.2"  N 

074'>09'06.2"  W 

40°38'28.2"  N 

074''08'51.0"W 

40°38'36.6"  N 

074°08'01.2"W 

40'>38'35.2"  N 

074°07'49.0"  W 

(6)  Work  Area  (6):  The  waters 
bounded  by  a  line  connecting  the 
following  points: 


Latitude 

Longitude 

40°39'17.0"N 

074''08'38.0"W 

40°40'21.0"N 

074°08'00.0"W 

40''40'34.3"N 

074'^7'54.0"W 

40°40'35.9"N 

074'>06'03.9"W 

40°40'33.2"N 

074''08'12.0"W 

40°40'26.6"N 

074°08'17.9"W 

40''39'34.3"N 

074°08'55.8"W 

40°39'30.8"N 

074°08'58.2"W 

40°39'21.6"N 

(J74''08'50.2"W 

40°39'17.0"N 

074°08'38.0"W 

(7)  Work  Area  (7):  The  waters 
bounded  by  a  line  connecting  the 
following  points: 


Latitude 

Longitude 

40<'40'26.7"N 

074°08'17.9"W 

40^41 '14.4"N 

074°09'35.0"W 

40°41'18.9"N 

074°09'31.9"W 

40<'40'46.1"N 

074'>08'38.9"W 

40<'40'44.5"N 

074<t)8'30.2"W 
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Latitude 

Longitude 

40°40'33.2"N 
40°40'26.7"N 

074'>08'12.0"W 
074°08'17.9"W 

(8)  Work  Area  (8):  The  waters 
bounded  by  a  line  connecting  the 
following  points: 


Latitude 

Longitude 

40°39'30.8"N 

074°08'58.2"W 

40°39'40.6"N 

074<'09'22.5"W 

40''39'43.5"N 

074°09'25.8"W 

40°39'44.8"N 

074°09'24.9"W 

40°39'32.8"N 

074°08'55.2"W 

40°39'30.8"N 

074°08'58.2"W 

AND 

40°39'21.6"N 

074°08'50.2"W 

40°39'17.0"N 

074°03'38.0"W 

40°38'50.0"N 

074°08'55.0"W 

40°38'30.0"N 

074°09'12.0"W 

40°38'33.3"N 

074°09'19.5"W 

40°38'46.8"N 

074°09'22.8"W 

40°39'07.7"N 

074°08'58.8"W 

40°39'21.6"N 

074°08'50.2"W 

(9)  Work  Area  (9):  The  v 

/aters 

bounded  by  a  line  connect 

ingthe 

following  points: 

Latitude 

Longitude 

40°40'34.3"N 

074°07'54.0"W 

40°41'08.5"N 

074°07'38.5"W 

40°41'11.6"N 

074''07'50.8"W 

40°41'17.6"N 

074°07'56.4"W 

40°41'20.0"N 

074''08'00.3"W 

40°4r42.3"N 

074°08'21 .2"W 

40°41'59.4"N 

074°09'11.0"W 

40°41'55.8"N 

074°09'13.1"W 

40°4r39.1"N 

074°08'24.6"W 

40°41'21.0"N 

074°08'07.6"W 

40°40'46.1"N 

074°08'38.9"W 

40°40'44.5"N 

074°08'30.2"W 

40'40'50.4"N 

074°08'30.3"W 

40°41'13.4"N 

074°08'09.7"W 

40°41'13.7"N 

074°08'05.6"W 

40°41'03.2"N 

074°07'55.7"W 

40°40'54.4"N 

074='07'55.7"W 

40°40'35.9"N 

074°08'03.9"W 

40°40'34.3"N 

074°07'54.0"W 

(e)  Projected  dates  for  each  work  area. 
Dredging  is  scheduled  to  conunence  in 
Work  Area  (2)  on  April  19,  1999.  As 
contracts  are  let  for  dredging  of  each  of 
the  remaining  work  areas, 
commencement  dates  will  be  made 
available  via  the  Local  Notice  to 
Mariners,  marine  information 
broadcasts,  facsimile,  and  at  New  York 
Harbor  Operations  Committee  meetings. 

(d)  Regulations.  (1)  No  vessel  shall 
enter  or  transit  any  work  area  where 
drill  barges  and/or  dredges  are  located 
without  permission  of  Vessel  Traffic 
Service  New  York  (VTSNY). 

(2)  Each  vessel  transiting  in  the 
vicinity  of  the  work  areas,  where  drill 
barges  and/or  dredges  are  located,  is 
required  to  do  so  at  no  wake  speed. 


(3)  No  vessel  shall  enter  the  RNA 
when  they  are  advised  by  the  drilling 
barge  or  VTSNY  that  a  misfire  or 
hangfire  has  occurred.  Vessels  already 
underway  in  the  RNA  shall  proceed  to 
clear  the  impacted  area  inunediately. 

(4)  Vessels.  300  gross  tons  or  greater, 
and  tugs  writh  tows  are  prohibited  from 
meeting  or  overtaking  other  vessels 
when  transiting  alongside  an  active 
work  area. 

(5)  Vessels.  300  gross  tons  or  greater, 
and  tugs  with  tows  transiting  with  the 
prevailing  current  (as  measured  from 
the  Battery  tide  station)  are  regarded  as 
the  stand-on  vessel. 

(6)  Prior  to  entering  the  RNA.  the 
master,  pilot  or  operator  of  each  vessel. 
300  gross  tons  or  greater  and  tugs  with 
tows,  shall  ensure  that  they  have 
sufficient  propulsion  and  directional 
control  to  safely  navigate  the  area  under 
the  prevailing  conditions,  and  shall 
notify  VTSNY  as  to  their  decision 
regarding  the  employment  of  assist  tugs 
while  transiting  the  RNA. 

(7)  Hawser  or  wire  length  must  not 
exceed  100  feet,  measured  from  the 
towing  bit  on  the  tug  to  the  point  where 
the  hawser  or  wire  connects  with  the 
towed  vessel  or  barge,  for  any  vessel 
with  another  vessel/barge  in  tow. 

(8)  Waiver.  The  Captain  of  the  Port, 
New  York  may,  upon  request,  authorize 
a  deviation  from  any  regulation  in  this 
section  if  it  is  found  that  the  proposed 
operations  can  be  done  safely.  An 
application  for  deviation  must  be 
received  not  less  than  24  hours  before 
the  intended  operation  and  must  state 
the  need  and  describe  the  proposal. 

(9)  Tugs  with  tows  includes  a  tug  with 
a  vessel  or  barge  in  tow.  alongside,  or 
being  pushed. 

Dated:  April  8,  1999. 
R.M.  Larrabee, 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 
First  Coast  Guard  District. 
IFR  Doc.  99-9431  Filed  4-14-99;  8:45  am) 
BILUNG  COOE  4910-1S-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

33  CFR  Part  334 

Danger  Zone,  Chesapeake  Bay,  Point 
Lookout  to  Cedar  Point,  Maryland 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

action:  Final  rule. 


summary:  This  rule  amends  the  danger 
zone  regulations  by  redesignating  an 
aerial  firing  range  as  an  aerial  and 


siuiace  firing  range  and  increases  the 
use  of  the  firing  range  and  target  area  in 
the  waters  of  the  Chesapeake  Bay.  It  also 
increases  the  use  of  the  firing  range  from 
Monday  through  Saturday,  except 
holidays,  to  continuous  use.  The 
restricted  area  of  the  Hannibal  Target 
previously  encompassed  a  water  area 
with  a  radius  of  600  yards.  The  change 
increases  the  radius  of  the  restricted 
area  to  1000  yards,  prohibits  entry  into 
the  areas  at  all  times  and  prohibits  the 
public  bom.  climbing  on  the  targets. 
These  changes  are  necessary  to  protect 
the  public  from  hazardous  conditions 
which  may  exist  as  a  result  of  the  U.S. 
Navy's  use  of  the  area.  Other  editorial 
amendments  are  made  to  reflect  changes 
in  the  Navy's  organization. 

EFFECTIVE  DATE:  May  17, 1999. 

ADDRESSES:  HQUSACE,  CECW-OR, 
Washington.  DC  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  Torbett.  Headquarters  Regulatory 
Branch,  at  (202)  761-1787.  or  Mr.  Steve 
Elinsky,  Corps  Baltimore  District,  at 
(410)  962-4503. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  authorities  in  Section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C.  1)  and  Chapter  XIX,  of 
the  Army  Appropriations  Act  of  1919 
(40  Stat.  892  U.S.C.  3)  the  Corps  is 

amending  the  danger  zone  and  

restricted  area  regulations  in  33  CFR 
Part  334.200.  The  Commanding  Officer 
of  the  U.S.  Naval  Air  Station,  Patuxent 
River,  Maryland  has  requested  that  the 
Corps  amend  the  danger  zone  and 
restricted  area  regulations  by 
redesignating  the  existing  "aerial  firing 
range"  as  an  "aerial  and  surface  firing 
range"  and  increasing  the  Navy's  use  of 
the  range  from  Monday  through 
Saturday  except  holidays,  to  continuous 
use.  The  Navy  is  also  enlarging  the 
existing  restricted  area  of  the  Hannibal 
Target  from  a  water  area  with  a  radius 
of  600  yards  to  a  radius  of  1000  yards 
and  making  entry  into  the  area 
prohibited  at  all  times.  The  restricted 
area  is  presently  closed  during  daylight 
hours  except  to  vessels  authorized  entry 
by  the  Navy  command.  We  are  also 
adding  a  prohibition  on  climbing  on  the 
targets.  These  changes  are  necessary  to 
protect  the  public  from  hazardous 
conditions  which  may  exist  as  a  result 
of  the  Navy's  use  of  this  area. 
Enforcement  of  these  regulations  is 
.    being  changed  from  the  Commander  of 
the  Naval  Air  Test  Center  to  the 
Commanding  Officer  of  the  Naval  Air 
Station. 
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Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

This  rule  is  issued  with  respect  to  a 
military  function  of  the  Defense 
Department  and  the  provisions  of 
Executive  Order  12866  do  not  apply. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

These  rules  have  been  reviewed  under 
the  Regulatory  Flexibility  Act  (Pub.  L. 
96-354),  which  requires  the  preparation 
of  a  regulatory  flexibility  analysis  for 
any  regulation  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(i.e.,  smaU  businesses  and  small 
Governments).  The  Corps  expects  that 
the  economic  impact  of  the 
establishment  of  this  restricted  area 
would  have  practically  no  impact  on  the 
public,  no  anticipated  navigational 
hazard  or  interference  with  existing 
waterway  traffic  and  accordingly, 
certifies  that  this  proposal  if  adopted, 
will  have  no  significant  economic 
impact  on  small  entities. 

C.  Review  Under  the  National 
Environmental  Policy  Act 

An  environmental  assessment  has 
been  prepared  for  this  action.  We  have 
concluded,  based  on  the  minor  natiue  of 
the  proposed  additional  restricted  area 
regulations,  that  this  action  will  not 
have  a  significant  impact  to  the  human 
environment,  and  preparation  of  an 
environmental  impact  statement  is  not 
required.  The  environmental  assessment 
may  be  reviewed  at  the  District  Office 
listed  at  the  end  of  FOR  FURTHER 
iNFORMATKm  CONTACT,  above. 

D.  Unfunded  Mandates  Act 

This  rule  does  not  impose  an 
enforceable  duty  among  the  private 
sector  and,  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  Section 

202  or  205  of  the  Unfunded  Mandates 
Act.  We  have  also  found  under  Section 

203  of  the  Act,  that  small  Governments 
will  not  be  significantly  and  uniquely 
affected  by  this  rulemaking. 

E.  Submission  to  Congress  and  the 
Comptroller  General  of  the  General 
Accounting  Office 

Pursuant  to  Section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  Army  has  submitted  a  report 
containing  this  rule  to  the  U.S.  Senate, 


House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office.  This  rule  is  not  a 
major  rule  within  the  meaning  of 
Section  804(2)  of  the  Administrative 
Procedure  Act,  as  amended. 

List  of  Subjects  in  33  CFR  Part  334 

Danger  zones,  navigation  (water), 
transportation. 

For  the  reasons  set  out  in  the 
preamble,  the  Corps  amends  33  CFR 
Title  334,  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to^read  as  follows: 

Authority:  40  Stat.  266  (33  U.S.C  1)  and 
40  Stat.  892  (33  U.S.C.  3). 

2.  Section  334.200  is  amended  by 
revising  the  section  heading;  by  revising 
the  last  sentence  in  paragraph  (a)(1);  and 
by  revising  paragraphs  (b)(2)  and  (b)(3) 
and  (c)  to  read  as  follows: 

§334.200    Chesapeak*  Bay,  Point  Lookout 
to  Cedar  Point;  aerial  and  surface  firing 
range  and  target  area,  U.S.  Naval  Air 
Statkm,  Patuxent  River,  Maryland,  danger 


(a)*  *  * 

(1)  *  *  *  Aerial  and  surface  firing 
and  dropping  of  nonexplosive  ordnance 
will  be  conducted  throughout  the  year. 

***** 

(b)*  *  * 

(2)  riie  area.  A  circular  area  with  a 
radius  of  1000  yards  having  its  center  at 
latitude  38  degrees  02  minutes  18 
seconds  longitude  76  degrees  09 
minutes  26  seconds  identified  as 
Hannibal  Target. 

(3)  The  regulations.  Nonexplosive 
projectiles  and  bombs  will  be  dropped 
at  frequent  intervals  in  the  target  areas. 
Hooper  and  Hannibal  target  areas  shall 
be  closed  to  navigation  at  all  times, 
except  for  vessels  engaged  in 
operational  and  maintenance  activities 
as  directed  by  the  Commanding  Officer 
of  the  U.S.  Naval  Air  Station,  Patuxent 
River,  Maryland.  No  person  in  the 
waters,  vessel,  or  other  craft  shall  enter 
or  remain  in  the  closed  area  or  climb  on 
targets  except  on  prior  written  approval 
of  the  Commanding  Officer,  U.S.  Naval 
Air  Station,  Patuxent  River,  Maryland. 

(c)  Enforcement.  The  regulations  in 
this  section  shall  be  enforced  by  the 
Commanding  Officer  of  the  Naval  Air 
Station,  Patuxent  River,  Maryland  and 
such  agencies  as  he  or  she  may 
designate. 


Dated:  February  17. 1999. 

Eric  R.  Potts, 

Colonel,  Corps  of  Engineers,  Executive 
Director  of  Civil  Works. 

(FR  Doc.  99-8609  Filed  4-14-99;  8:45  am] 

BIUMG  COOE  3710-41-l> 


GENERAL  SERVICES 
ADMINISTRATION 

41CFRChaptM^301 

[FTR  AmdL  TS— 1998  EditkMi] 

mN3090-AG86 

FMteral  Travel  Regulation;  General  and 
Temporary  Duty  (TDY)  Travel 
Alkmancea  (Maxknum  Per  Dtam  Ratea) 

AGENCY:  Office  of  Govemmentwide 
Policy,  GSA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  docimient  corrects 
entries  listed  in  the  prescribed 
maximtun  per  diem  rates  for  locations 
within  the  continental  United  States 
(CONUS)  contained  in  a  final  rule 
correction  appearing  in  the  Federal 
Register  of  Wednesday,  February  10, 
1999  (64  FR  6550). 

EFFECTIVE  DATE:  January  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Harte,  Travel  and  Transportation 
Management  Policy  Division,  telephone 
(202) 501-1538. 

SUPPLEMENTARY  INFORMATION:  In  rule 
document  99-3085  beginning  at  64  FR 
6550  in  the  issue  of  Wednesday, 
February  10, 1999,  make  the  following 
corrections: 

Appendix  A  to  Chapter  301 — 
[Corrected] 

1.  On  page  6555,  under  the  State  of 
Florida,  imder  the  entry  Vero  Beach, 
revise  the  seasonal  date  of  "(May  1- 
December  31)"  to  read  "(May  l-January 
31)". 

2.  On  page  6563,  under  the  State  of 
Vii;ginia,  imder  the  entry  Virginia 
Beach*,  revise  the  seasonal  dates  "(June 
1-August  31)"  to  read  "(May  1- 
September  30)"  and  "(September  1-May 
31)"  to  read  "(October  1-April  30)". 
respectively. 

The  corrected  text  should  read  as 
follows: 

Appendix  A  to  Chapter  301 — Prescribed 
Maximum  per  Diem  Rates  for  CXDNUS 
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Per  diem  locality:  key  city 


Maximum 

''^?'?9  M*ic«»«         -      Maximum  per 

County  and/or  other  defined  location  2'      amount  (room      +        M&it  rate        -        jjjg^,  ^^g* 

rate  only — no 
taxes) 


(a) 


(b) 


(c) 


FLORIDA 


Vero  Beach Indian  River 

(February  1-April  30) 

(May  1-January  31) 


72 
50 


38 
38 


110 


VIRGINIA 


Virginia  Beach* Virginia  Beach  (also  Norfolk,  Portsmouth 

and  Chesapeake)  *. 

(May  1-September  30) 

(October  1-April  30)  


97 

54 


38 
38 


135 
92 


Dated:  April  9, 1999. 
William  T.  Rivers, 

Acting  Director,  Travel  and  Transportation 

Management  Policy  Division. 

(FR  Doc.  99-9407  Filed  4-14-99;  8:45  am] 

BILUNG  COOE  6820-34-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  981014259-8312-02;  I.D. 
040599E] 

Fisheries  of  the  Northeastern  United 
States;  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Fisheries; 
Adjustments  to  the  1999  Summer 
Flounder  Commercial  Quota 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  adjustment 

for  1999. 


SUMMARY:  This  doctmient  contains 
adjustments  to  the  1999  commercial 


summer  floimder  quotas.  This  action 

complies  with  the  regulations  that 

implement  the  Fishery  Management 

Plan  for  the  Summer  Floimder,  Scup. 

and  Black  Sea  Bass  Fisheries  (FMP)  that 

requires  landings  in  excess  of  a  state's 

individual  quota  be  deducted  from  a 

state's  respective  quota  for  the  following 

year.  The  public  is  advised  that 

preliminary  adjustments  have  been 

made  and  is  informed  of  the  revised 

quotas  for  the  affected  states. 

DATES:  Effective  April  9, 1999,  through 

December  31, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

H.  Jones,  Fisheries  Policy  Analyst,  (978) 

281-9273. 

SUPPLEMENTARY  INFORMATION: 

Background 

NMFS  published  a  document  in  the 
Federal  Register  on  February  3, 1999 
(64  FR  5196),  announcing  preliminary 
adjustments  to  the  1999  summer 
flounder  commercial  quotas.  The 
document  also  corrected  errors  in  Rhode 
Island's  commercial  summer  floimder 
allocation  specified  in  Table  1.— 1999 
State  Commercial  Quotas  that  was 
published  on  December  31, 1998  (63  FR 
72203).  Portions  of  the  text  describing 


revisions  made  to  Table  1  of  the 
December  31  publication  contained 
errors  and  some  text  was  omitted. 
Therefore,  NMFS  published  an 
additional  docimient  in  the  Federal 
Register  on  February  24  1999  (64  FR 
9088),  which  corrected  only  the  text 
portion  of  the  preamble  to  the  February 
3, 1999.  correction  document  related  to 
the  Rhode  Island  commercial  summer 
flounder  allocation. 

Adjustment  to  the  1999  commercial 
summer  flounder  quotas  is  necessary 
because  NMFS  received  data  late  from 
some  state  agencies.  State  data 
collections  are  incomplete  for 
Connecticut,  Maryland,  Virginia,  and 
North  Carolina;  therefore,  further 
adjustments  may  be  necessary  for  those 
states. 

The  preliminary  1998  landings  and 
resulting  overages  for  all  states  are  given 
in  Table  1.  The  resulting  adjusted  1999 
commercial  quota  for  each  state  is  given 
in  Table  2.  hi  Table  3,  the  adjustment 
has  been  made  to  maintain  the 
incidental  component  of  the  conmiercial 
quota  at  32.7  percent  of  the  total  (as 
recommended  in  the  final 
specifications). 


Table  1.— Summer  Flounder  Preliminary  1998  Landings  by  Stat? 


state 


ME 
NH 
MA 
RI  . 
CT 


1998  quota 


Lb 


4,791 

51 

721,899 

1,742,583 

250,457 


Kg^ 


2,173 

23 

327.448 

790,422 

113,605 


Preliminary  1998  landings 


Lb 


5,626 

0 

709,387 

1,715,716 

249,398 


Kg^ 


2,552 

0 

321,778 

778,249 

113,127 


1998  overage 


Lb 


835 
0 
0 
0 
0 


Kg^ 


379 

0 
0 
0 
0 
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Table  1.— Summer  Flounder  Preliminary  1998  Landings  by  State— Continued 


State 

1998  quota 

Preliminary  1998  landings 

1998  overage 

Lb 

Kg' 

Lb 

Kg' 

Lb 

Kgv 

NY  

763,419 

1,858,363 

2(14,534) 

199,876 
2,362.877 
3,049,589 

346.281 

842.939 

(6,593) 

90.662 

1.071.783 

1.383.270 

822,151 

1,862,800 

(10,905) 

209,.358 

2,543,278 

2,903.527 

372,928 

844,966 

(4,947) 

94,965 

1.153,631 

1.317.040 

58.732 
4,437 

(25,439) 
9.482 

180.401 
0 

26.647 

2.027 

(11.539) 

4,303 

81,848 

0 

NJ 

DE  

MD 

VA  „ 

NC 

Tota|3 

10,939.371 

4,962.013 

11.010.336 

4.994.289 

228.448 

103,665 

'  Kilograms  are  as  converted  from  pounds,  and  may  not  necessarily  add  due  to  rounding. 

2  Parentheses  indicate  a  negative  number. 

3Total  quota  and  total  landings  do  not  equal  overage  because  they  reflect  positive  quota  balances  in  several  states. 

Table  2.— Summer  Flounder  Preliminary  Adjusted  1999  Quotas 


State 

1999  initial  quota 

1999  adjusted  quota 

Lb 

Kg' 

Lb 

Kg' 

ME 

5.285 

51 

757.842 

1.742.583 

250.791 

849.680 

1.858,363 

1,977 

226.570 

2.373.569 

3.044.589 

2.397 

23 

343.751 

790,422 

113.757 

385.408 

842.939 

897 

102,770 

1,976,633 

1.381.002 

4.450 

51 

757.842 

1.742.583 

250.791 

790.948 

1.853.926 

2(25.439) 

217,088 

2,193,168 

3,044,589 

2.018 

23 

343.751 

790.422 

113,757 

358,768 

840,927 

(11,539) 

98,469 

994,804 

1,381,002 

NH „ ., 

MA . 

Rl 

CT „ 

NY  ; 

NJ „ 

DE 

MD  ; „ 

VA 

NC 

Total ; 

11,111.300 

5,039.999 

10.829.997 

4.912.404 

'  Kilograms  are  as  converted  from  pounds,  and  may  not  necessarily  add  due  to  rounding. 
2  Parentheses  indicate  a  negative  number. 


Table  3.— Summer  Founder  1999  State  Quotas  and  Incidental  Catch  Allocations 


'  Kilograms  are  as  converted  from  pounds,  and  may  not  necessarily  add  due  to  rounding. 
2  Parentheses  indicate  a  negative  number. 


State 

Percent  share 

Directed 

Incidental  catch 

Total 

Lb 

Kg' 

Lb 

Kg 

Lb 

Kg 

ME 

NH  

MA 

Rl 

CT  

NY  

NJ  

DE  

MD 

VA  

NC  

0.04756 
0.00046 
6.82046 

15.68298 
2.25708 
7.64699 

16.72499 
0.01779 
2.03910 

21.31676 

27.44584 

2,995 

34 

510,028 

1,172,758 

168,782 

532,308 

1,247.692 

2(17.120) 

146.100 

1,476.002 

2.049,008 

1,358 

16 

231,345 

531.954 

76.558 

241.451 

565.944 

(7.766) 

66.270 

669,503 

929.415 

1.455 

17 

247,814 

569,825 

82,009 

258,640 

606,234 

(8,319) 

70,988 

717,166 

995.581 

660 
8 

112.407 

258.468 

37,199 

117,317 

274,983 

(3,773) 

32,200 

325.301 

451.588 

4.450 

51 

757,842 

1,742.583 
250.791 
790,948 

1,853.926 
(25.439) 
217.088 

2,193.168 

3.044,589 

2.018 
23 

343,751 
790,422 
113,757 
358,768 
840,927 
(11,539) 
98.469 
994,804 
1,381,002 

Total  

100.00000 

7.288.588 

3.306.048 

3,541,409 

1.606.356 

10,829,997 

4,912,404 

Classification 

This  action  is  required  hy  50  CFR  part 
648  and  is  exempt  from  review  imder 
E.O.  12866. 


Authority  16  U.S.C.  1801  et  seq. 


Dated:  April  8,  1999. 
Gary  C.  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  99-9339  Filed  4-9-99;  4:15  pmj 
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Federal  Register 

Vol.  64,  No.  72 
Thursday,  April  15,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  99-AGL-231 

Proposed  Modification  of  Ciass  E 
Airspace;  Neiilsville,  Wl 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 


summary:  This  notice  proposes  to 
modify  Class  E  airspace  at  Neiilsville, 
WI.  A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  (Rwy)  27, 
and  a  Nondirectional  Beacon  (NDB) 
SlAP  to  Rwy  27,  Amendment  (Amdt)  6, 
have  been  developed  for  Neiilsville 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  groimd  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
This  action  proposes  to  increase  the 
radius  of  the  existing  controlled 
airspace  for  this  airport. 
DATES:  Comments  must  be  received  on 
or  before  June  2, 1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  99-AGL-23,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  exmained 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 


Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AGL-23."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
conunenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabiUty  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiire  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 


11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Neiilsville,  WI,  to 
accommodate  aircraft  executing  the 
proposed  GPS  Rwy  27  SIAP,  and  NDB 
Rwy  27  SIAP,  Amdt  6,  at  Neiilsville 
Municipal  Airport  by  modifying  the 
existing  controlled  airspace.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  bom  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9F  dated  September  10, 
1998,  and  effective  September  16, 1998, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  ^nd  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Adnunistration  proposes  to 
amend  14  CFR  part  71  as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963Ck)inp.,p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  order  7400.9F,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1998,  and  effective 
September  16, 1998,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLWIE5    Neillsville,  WI  (Revised] 

Neillsviile  Municipal  Airport,  WI 

(Lat.  44''33'29"  N.,  long.  90"'30'44"  W.) 
Neillsville  NDB 
(Lat.  44''33'26"  N.,  long.  90''30'55"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Neillsville  Municipal  Airport 
and  within  2.5  miles  each  side  of  the  091° 
bearing  from  the  Neillsville  NDB  extending 
from  the  6.3-mile  radius  to  7.0  miles  east  of 
the  airport. 
***** 

Issued  in  Des  Plaines,  Illinois  on  March  31, 
1999. 

John  A.  Claybom, 

Acting  Manager,  Air  Traffic  Division. 

[FR  Doc.  99-9302  Filed  4-14-99;  8:45  am) 

BHJJNG  CODE  491»-13-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Chapter  I 

Section  1115  Transportation  Equity  Act 
for  the  21st  Century  Negotiated 
Rulemaking  Committee  IMeeting 

AGENCY:  Bureau  of  hidian  Affairs, 

Interior. 

ACTION:  Negotiated  rulemaking 

committee  meeting. 

SUMMARY:  The  Department  of  the 
Interior  is  giving  notice  to  the  public 
that  the  Section  1115  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21)  Negotiated  Rulemaking  Committee 
will  be  meeting  to  work  toward  the 
formulation  of  Indian  Reservation  Roads 
Program  regulations  and  funding 
formula. 


DATES:  The  public  meeting  will  be  held 
on  the  following  days,  April  26-30, 
1999,  beginning  at  8:00  a.m.  PDT  each 
day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Portland  DoubleTree  Hotel, 
Portland-Lloyd  Center,  1000  NE 
Multnomah,  Portland,  Oregon  97232, 
(503)  249-3100. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Additional  information  may  be  obtained 
from  Mr.  Steve  Wilkie,  Chief,  Branch  of 
Program  Operations,  Division  of 
Transportation,  Bureau  of  Indian 
Affairs,  Department  of  the  Interior,  201 
3rd  St.  NW,  Suite  430,  Albuquerque. 
NM  87102.  (505)  346-7221,  Fax  (505) 
346-2543. 

SUPPLEMENTARY  INFORMATION:  23  U.S.C. 
202,  as  amended  by  TEA-21,  required 
the  Secretary  of  the  Interior  to  issue 
regulations  and  a  funding  formula 
governing  the  Indian  Reservation  Roads 
Program,  pursuant  to  a  negotiated 
rulemaking.  The  Section  1115,  TEA-21 
Negotiated  Rulemaking  Committee  was 
established  to  fulfill  these  objectives. 

The  agenda  for  the  April  meeting  will 
include: 

1.  Approval  of  Protocols. 

2.  Approval  of  Minutes. 

3.  Other  Business. 

This  meeting  is  open  to  the  public. 
However,  the  public  is  given  notice  that 
in  the  event  a  caucus  is  called,  only 
federal  members  or  members  of  Indian 
tribes  (as  appropriate)  will  be  permitted 
to  attend  the  caucus  session.  Members 
of  the  public  may  present  oral  or  vmtten 
statements  with  the  approval  or 
recognition  of  a  Committee  Co-Chair. 

The  tentative  schedule  of  meetings  for 
the  Committee  is  as  follows: 

1.  May  25-27,  1999,  8  a.m.  to  5  p.m.. 

Washington,  DC. 

2.  June  22-24, 1999.  8  a.m.  to  5  p.m., 

Minneapolis,  MN. 

3.  July  27-29,  1999,  8  a.m.  to  5  p.m.. 

Sacramento,  CA. 

4.  August  24-26,  1999,  8  a.m.  to  5  p.m.. 

Anchorage,  AK. 

5.  October  5-7, 1999,  8  a.m.  to  5  p.m., 

Bismarck,  ND. 

6.  November  2-4, 1999,  8  a.m.  to  5  p.m.. 

Phoenix,  AZ. 

7.  February  15-17,  2000,  8  a.m.  to  5 

p.m.,  Washington,  E)C. 

Dated:  April  9, 1999. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 

[PR  Doc.  99-9374  Filed  4-14-99;  8:45  am] 

BILUNG  CODE  431(M»-^ 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  700, 740, 746  and  750 
RIN  102»-AB83 

Indian  and  Federal  Lands 

AGENCY:  0£5ce  of  Surface  Minii^ 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  hearing 
and  extension  of  pubUc  comment 
period. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
has  received  several  requests  to  hold  a 
public  hearing  and  a  request  for  an 
extension  of  the  public  comment  period. 
By  this  document,  OSM  is  announcing 
the  scheduling  of  a  public  hearing  and 
the  extension  of  the  comment  period  for 
the  proposed  rule  published  on 
February  19, 1999  (64  FR  8464), 
clarifying  the  definition  of  "Indian 
lands"  and  making  conforming 
amendments  to  the  Federal  lands 
program  and  Indian  lands  program.  The 
comment  period  was  originally 
scheduled  to  close  on  April  20, 1999, 
and  is  now  being  extended  for  60  days. 
Interested  persons  are  invited  to 
participate  in  the  proceeding  and  to 
submit  relevant  factual  information  on 
the  matter. 

dates:  OSM  will  hold  the  public 
hearing  on  Jime  8,  1999,  at  10:00  am. 
OSM  will  accept  written  comment  on 
the  proposed  rule  until  5  p.m..  Eastern 
time,  on  June  21. 1999. 
addresses:  The  public  hearing  will  be 
held  at  the  Crowne  Plaza  Pyramid  Hotel, 
5151  San  Francisco  Road,  NE, 
Albuquerque,  New  Mexico  87109. 

You  may  mail  or  hand-deliver 
comments  to  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Administrative  Record,  Room  101,  210- 
SIB,  1951  Constitution  Avenue,  NW, 
Washington,  D.C.  20240.  You  may  also 
submit  comments  to  OSM  via  the 
Internet  at:  osmrules@osmre.  gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  Hudak,  Office  of  Suirface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Avenue,  N.W., 
Washington,  DC  20240;  Telephone: 
(202)  208-2661.  E-Mail  address: 
shudak@osmre.gov. 
SUPPLEMENTARY  INFORMATION:  In 
response  to  requests  from  members  of 
the  public,  we  are  extending  the  public 
comment  period  for  the  proposed  rule 
published  on  February  19, 1999  (64  FR 
8464).  The  comment  period  was 
originally  scheduled  to  close  on  April 
20. 1999,  and  is  now  being  extended  for 
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60  days.  In  the  rule,  we  are  proposing 
to  amend  our  regulations  by  clarifying 
the  definition  of  "hidian  lands"  at  30 
CFR  700.5  for  purposes  of  implementing 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  The  proposed 
clarification  is  required  pursuant  to  a 
settlement  agreement  between  the 
Department  of  the  Interior  and  the 
Navajo  Nation  and  Hopi  Indian  Tribe  to 
settle  the  tribes'  challenges  to  a  1989 
rulemaking  governing  coal  leases  and 
surface  coal  mining  and  reclamation 
operations  on  Indian  lands.  OSM  is  also 
proposing  various  changes  to  the 
Federal  lands  program  at  30  CFR  parts 
740  and  746,  and  the  Indian  lands 
program  at  30  CFR  part  750,  in 
conjunction  with  the  proposed 
clarification  to  the  definition  of  Indian 
lands. 

Dated:  April  8.  1999. 
Mary  |osie  Blanchard, 
Assistant  Director.  Program  Support. 
IFR  Doc.  99-9411  Filed  4-14-99;  8:45  am) 
BILLING  CODE  4310-05-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

[SPATS  No.  ND-03&-FOR;  North  Dakota 
Amendment  No.  XXVIII] 

North  Dakota  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportimity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  North 
Dakota  regulatory  program  (hereinafter, 
the  "North  Dakota  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
revisions  to  a  North  Dakota  statute 
pertaining  to  who  may  preside  over 
formal  hearings  and  informal 
conferences.  The  amendment  is 
intended  to  revise  a  North  Dakota 
statute  to  be  consistent  with  its 
counterpart  regulation. 
DATES:  We  will  accept  vmtten 
comments  imtil  4:00  p.m.,  m.d.t.  on 
May  17, 1999.  If  requested,  a  public 
hearing  on  the  proposed  amendment 
will  be  held  on  May  10,  1999.  We  will 
accept  requests  to  present  oral 
testimony  at  the  hearing  until  4:00  p.m., 
m.d.t.  on  April  30, 1999. 


ADDRESSES:  You  should  mail  or  hand- 
deliver  written  comments  to  Guy 
Padgett  at  the  address  shown  below. 

Copies  of  the  North  Dakota  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  shown 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Also,  we  will  send  one  free 
copy  of  the  proposed  amendment  to  you 
if  you  contact  the  OSM's  Casper  Field 
Office. 

Guy  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
East  "B"  Street,  Federal  Building. 
Room  2128,  Casper,  Wyoming  82601- 
1918,  Telephone:  307/261-6550. 
Internet:  GPadgett@OSMRE.GOV 
James  R.  Deutsch,  Director,  Reclamation 
Division,  North  Dakota  Public  Service 
Commission,  600  E.  Boulevard  Ave., 
Dept.  408,  Bismarck,  North  Dakota 
58505-0480,  Telephone:  701/328- 
2400. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett,  Telephone:  307/261-6550. 
Internet:  GPadgett@OSMRE.GOV. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  of  the  North  Dakota 
Program  To  Regulate  Surface  Coal 
Mining 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  Program.  General 
background  information  on  the  North 
Dakota  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  North  Dakota  program  can  be 
foimd  in  the  December  15, 1980. 
Federal  Register  (45  FR  82214). 
Subsequent  actions  concerning  North 
Dakota's  program  and  program 
amendments  can  be  found  at  30  CFR 
934.15  and  934.16. 

n.  Proposed  Amendment 

In  a  letter  dated  March  31. 1999. 
North  Dakota  submitted  a  proposed 
amendment  to  its  program  to  regulate 
surface  coal  mining  pursuant  to  SMCRA 
(North  Dakota  Amendment  number 
XXVIII).  administrative  record  No.  ND- 
CC-01.  30  U.S.C.  1201  et  seq.).  North 
Dakota  submitted  the  proposed 
amendment  at  its  own  initiative  in  order 
to  make  the  statute,  the  North  Dakota 
Century  Code  (NDCC),  consistent  with 
its  regulation,  the  North  Dakota 
Administrative  Code  (NDAC),  and  also 
to  make  it  in  compliance  with  SMCRA. 
The  provision  of  NDCC  that  North 
Dakota  proposes  to  revise  is:  NDCC 
Chapter  38-14.1-30,  Administrative 


review  of  commission  rulings — Formal 
hearings.  Specifically.  North  Dakota 
proposes  to  revise  its  statute  to  state  that 
no  person  who  presides  over  an 
informal  conference  in  reference  to  a 
permit  application  may  preside  at  a 
formal  administrative  hearing  or 
participate  in  making  the  final 
administrative  decision. 

in.  What  To  Do  if  You  Want  To 
Comment  on  the  Proposed  Statute 
Change 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  we  are  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
North  Dakota  program  to  regulate 
surface  coal  mining. 

2 .  Written  Comments 

Your  written  comments  should  be 
specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  \mder  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Anyone  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m., 
m.d.t.  on  April  30. 1999.  Anyone  who 
is  physically  challenged  and  who  has 
need  for  special  accommodations  to 
attend  a  public  hearing  should  contact 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  it  will  not  be  held. 

We  request  that  you  file  a  written 
statement  at  the  time  of  the  hearing 
since  it  would  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  us  to 
prepare  adequate  responses  and 
appropriate  questions. 

"The  public  hearing  will  continue  on 
the  specified  date  until  everyone 
scheduled  to  testify  has  been  heard. 
Anyone  in  the  audience  who  has  not 
been  scheduled  to  testify,  and  who 
wishes  to  do  so,  will  be  heard  following 
those  who  have  been  scheduled.  The 
hearing  will  end  after  everyone 
scheduled  to  testify  and  anyone  in  the 
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audience  who  wishes  to  testify  has  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  us  to  discuss  the  proposed 
amendment  may  request  a  meeting  by 
contacting  the  person  listed  imder  FOR 
FURTHER  INFORMATION  CONTACT.  All  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  imder 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinatioiis 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regidatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promidgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(l0), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regiilations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assmnptions  for  the 
coiuiterpart  Federal  regulations. 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  934 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  April  7, 1999. 

Brent  Walquist, 

Regional  Director,  Western  Regional 
Coordinating  Center. 

[FR  Doc.  99-9413  Filed  4-14-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD01-99-009] 

RIN2115-AE46 

Special  l.ocal  Regulation:  Rreworks 
Displays  Within  ttie  First  Coast  Guard 
District 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  a 
revision  to  the  Special  Local  Regulation 
(SLR),  which  governs  annual  fireworks 
displays  (events)  within  the  First  Coast 
Guard  District.  This  revision  will 
expand  the  descriptions  of  the  events' 
dates,  times,  and  locations.  A  new 
easier-to-read  table  format  will  be 
introduced,  which  will  list  events  by 


month,  date,  and  location.  Obsolete 
events  will  be  removed,  and  new  events 
will  be  added.  This  regulation  is 
necessary  to  control  vessel  traffic  within 
the  immediate  vicinity  of  the  fireworks 
launch  sites  and  to  ensure  the  safety  of 
life  and  property  during  each  event. 
DATES:  Comments  must  be  received  on 
or  before  Jime  14, 1999. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (osr).  First  Coast 
Guard  District,  Captain  Jolm  Foster 
Williams  Federal  Building,  408  Atlantic 
Ave.,  Boston,  MA  02110-3350,  or  may 
be  delivered  to  Room  734  at  the  same 
address,  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  federal 
holidays.  Comments  will  become  part  of 
this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Petty  Officer  William  M.  Anderson, 
Office  of  Search  and  Rescue,  First  Coast 
Guard  District,  (617)  223-8460. 
SUPPLEMENTARY  INFORMATION: 


Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Each  person 
submitting  comments  shotdd  include  ■ 
his  or  her  name  and  address,  identify 
this  notice  (CGDOl-99-009)  and  the 
specific  section  of  the  proposal  to  which 
each  comment  applies,  and  give  the 
reason  for  each  conunent.  Any  person 
requesting  aclmowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope.  All 
comments  received  during  the  comment 
period  will  be  considered  by  the  Coast 
Guard  and  may  change  this  proposal. 

The  Coast  Guard  has  no  plans  to  hold 
a  public  hearing.  Persons  may  request  a 
public  hearing  by  writing  to 
Commander  (osr).  First  Coast  Guard 
District,  at  the  address  xmder 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  the  Coast  Guard 
determines  that  oral  presentations  will 
aid  this  rulemaking,  it  will  hold  a  public 
hearing  at  a  time  and  place  annoimced 
by  a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

Each  year,  organizations  in  the  First 
District  sponsor  fireworks  displays  in 
the  same  general  location  and  time 
period.  The  table  in  33  CFR  100.114 
contains  information  provided  to  the 
Coast  Guard  by  the  events'  sponsors. 
The  event  description  provides 
approximate  dates  and  location  which 
take  place  annually.  Each  event  uses  a 
barge  or  on-shore  site  as  the  fireworks 
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launch  platform.  The  special  local 
regulations  control  vessel  movement 
tvithin  a  500-yard  radius  around  the 
launch  platforms  to  ensure  the  safety  of 
persons  and  property.  Coast  Guard 
personnel  on-scene  may  allow  persons 
within  the  500-yard  radius  should 
conditions  permit.  The  Coast  Guard  may 
publish  notices  in  the  Federal  Register. 
if  an  event  sponsor  reports  a  change  to 
the  listed  event  venue  or  date. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  revise 
the  special  local  regulation  in  Section 
100.114  by  adding  and  deleting  several 
fireworks  displays.  The  revised  list  of 


events  is  based  on  input  received  from 
organizations  (event  sponsors) 
throughout  the  First  Coast  Guard 
District.  The  following  events  are  to  be 
added  to  33  CFR  100.114,  retitled 
Fireworks  Displays  within  the  First 
Coast  Guard  District: 

New  Events 


New  Events— Continued 


Numbers 
(new) 

Dates 

Names 

6  2 

Last  week  in 
June. 

July  2nd,  3rd 
and  4th. 

Windjammer 

7.6 

Days;  Fire- 
wotks 
Playland  Park 

Numbers 
(new) 

Dates 

Names 

7.10 

7.21 

7  30 

Friday  or  Sat- 
urday be- 
fore July 
4th. 

July  4th  

July  4th  

July  4th  

December 
31st. 

Hingham  4tH- 
of-July; 
Fireworks 

Beveriy 

Farnis; 

Fireworks 
Newport  City 

7  46 

Fireworics 
City  of  Yon- 

12  7   

kers 
Newport  Fire- 

works 

Table  Legend 


This  legend  shows  how  individual  events  appear  in  the  Firewori<s  Display  Table. 


State: 

Event  number 


Annual  Scheduled  day 


Name:  Name. 

Sponsor  Sponsor. 

Time:  Scheduled  start  and  end  times. 

Location:  Fireworics  barge  or  launch. 


Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  e(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  minimal  by 
reason  of  the  late  start  times  of  each 
event,  the  short  duration  of  each  event, 
the  advance  notice  provided  to  the 
marine  community,  and  the  location 
and  small  size  of  eaclvregulated  area.  A 
full  Regulatory  Evaluation,  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT,  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
govermnental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  stated  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  diis 
proposed  rule,  if  adopted,  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  proposed  rule  will 
have  a  significant  economic  impact  on 
yoiu  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
it. 

Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  [Pub.  L.  104-121], 
the  Coast  Guard  wants  to  assist  small 
entities  in  imderstanding  this  proposed 
rule  so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemeiking.  If  your  small  business  or 
organization  would  be  affected  by  this 
rule  and  you  have  questions  concerning 
its  provisions  or  options  for  compliance, 
please  call  Petty  Officer  William  M. 
Anderson,  telephone  617-223-8460. 

The  Ombudsman  of  Regulatory 
Enforcement  for  Small  Business  and 
Agriculture,  and  10  Regional  Fairness 
Boards,  were  established  to  receive 
comments  from  small  businesses  about 
enforcement  by  Federal  agencies.  The 
Ombudsman  will  aimually  evaluate 
such  enforcement  and  rate  each 
agency's  responsiveness  to  small 
business.  If  you  wish  to  comment  on 
enforcement  by  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 


Unfunded  Mandates 

Under  section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA)  (2  U.S.C. 
1531),  the  Coast  Guard  assessed  the 
effects  of  this  proposed  rule  on  State, 
local,  and  tribal  governments,  in  the 
aggregate,  and  on  the  private  sector.  The 
Coast  Guard  determined  that  this 
regulatory  action  requires  no  written 
statement  under  section  202  of  the 
UMRA  (2  U.S.C.  1532)  because  it  will 
not  result  in  the  expenditure  of 
$100,000,060  in  any  one  year  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector. 

Collection  of  Inibnnation 

This  proposal  contains  no  coUection- 
of-information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impacts  of  this  proposed 
rule  and  concluded  that  imder  figure  2- 
1.  paragraph  34(h).  of  COMDTINST 
16475. IC.  this  rule  is  categorically 
excluded  from  further  environmental 
dociunentation. 
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List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water), 
Records  and  recordkeeping 
requirements,  Waterways. 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  Part  100  as  follows: 


PART  100— [AMENDED] 

1.  Revise  citation  of  authority  for  Part 
100  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236;  33 
CFR  100.35;  49  CFR  1.46. 

2.  Revise  §  100.114  and  its  heading  to 
read  as  follows: 

Fireworks  Display  Table 


§100.114    Rraworks  dispUiys  within  th* 
Hrst  Coast  Guard  District 

(a)  Regulated  area.  That  area  of 
navigable  waters  within  a  500-yard 
radius  of  the  launch  platform  for  each 
fireworks  display  listed  in  the  following 
table. 


New  York: 
5.1  .... 


New  Yorte 
5.2 


New  Yorit: 
5.3  .... 


Massachusetts: 
5.4  


First  and  Second  Satur- 
days in  May. 


Friday  before  Memorial 
Day. 


Memorial  Day 


A  raght  during  Memorial 
Day  Weekend. 


Name:  Ellis  Island  Medals  of  Honor  Ceremony. 
Sponsor  The  Forum. 
Time:  10:00  p.m.  to  12:00  a.m. 

Locatron:  New  York  Hartxjr,  Upper  Bay.  A  barge  approximately  360  yards  east  of  Ellis  Island. 
40''41'15"N,  074"'02'09"W  (NAD  1983). 

Name:  Hempstead  Hartx>r. 
Sponsor  Town  of  North  Hempstead,  NY. 
Time:  8:30  p.m.  to  10:30  p.m. 

Location:  Hempstead  Hartwr.  A  barge  approximately  335  yards  north  of  Bar  Beach.  40°49'54"N 
073°39'14"W  (NAD  1983). 

Name:  South  Street  Seaport  Memorial  Day. 
Sponsor  South  Street  Seaport  Meuketplace. 
Time:  8:00  p.m.  to  10:00  p.m. 

Location:  East  River  Manhattan.  A  barge  approximately  475  yards  south  of  the  BrooWyn  Bridge 
40°42'10"N.  074<'0C01"W  (NAD  1983). 

Name:  Hull  Memorial  Day  Festival. 

Sponsor  Town  of  Hull. 

Time:  8:00  p.m.  to  10:00  p.m. 

Locatk>n:  Barge  k}cated  200  yards  off  Nantasket  Beach,  Hull,  MA. 


June 


New  York: 
6.1  .... 


Third  and  fourth  Tues- 
days in  June. 


Massachusetts: 
6.6 


Maine: 

6.2 

A  night  during  the  last 
week  in  June. 

Connecticut: 

6.3 

A  night  during  ttie  last 
week  in  June. 

Connecticut: 

6.4 

A  night  during  the  last 
week  in  June  (or  first 
week  in  July). 

New  York: 

6.5 

Last  Sunday  in  June 

Name:  Staten  Island  Summer. 
Sponsor  Borough  of  Staten  island. 
Time:  8:30  p.m.  to  10:30  p.m. 

Locatkxi:  New  York  HartxK,  Lower  Bay— approximately  350  yards  east  of  South  Beach.  Staten  Is- 
land 40°35'11"N,  074-03'42"W  (NAD  1983). 


Thursday  before  prior  to 
July  4th. 


Name:  Windjammer  Days  Fireworks. 
Sponsor  Boottibay  Hart)or  Chamber  of  Commerce. 
Time:  9:00  p.m.  to  1 1 :00  p.m. 

Location:  McFariand  Island.  Boothbay  Harbor,  Boothbay,  ME. 
1983). 

Name:  Bamum  Festival  Fireworks. 

Sponsor  The  Bamum  Foundation. 

Time:  8:00  p.m.  to  10:00  p.m. 

Locatton:  SeaskJe  Parte— Bridgeport  Hartwr,  Bridgeport,  CT. 

Name:  American  Legion,  Post  83:  Fireworks. 

Sponsor  Town  of  Branford,  American  Legion  Post. 

Time:  9:00  p.m.  to  10:00  p.m. 

Locatmn:  Branford  Ponit,  Branford,  CT  4r21'N,  072°05'20"W  (NAD  1983). 


43°50'48"N,  069''37'36"W  (NAD 


Name:  Heritage  of  Pride. 
Sponsor  Heritage  of  Pride  Inc. 
Time:  9:30  p.m.  to  11:30  p.m. 
Locatkw:  Hudson  River,  Manhattan,  NY. 
40°44'31"N,  074''01'00"W  (NAD  1983). 


A  barge  approximately  400  yards  west  of  Pier  54. 


Name:  Boston  Hartwrfest  Firewort(s. 

Sponsor  Hartwrfest  Committee. 

Time:  9:30  p.m.  to  10:30  p.m. 

Location:  Just  Off  Coast  Guard  Base,  Boston  HariSor,  MA  42''22'53"N,  7r02'56"W  (NAD  1983). 
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New  York: 
7.1  .... 


Connecticut: 
7.3 


New  York: 
7.4  .... 


New  York: 
7.5  .... 


New  York: 
7.6  .... 


Maine: 
7.7 


Connecticut: 
7.8 


New  York: 
7.9  


Federal  Register /Vol.  64,  No.  72 /Thursday.  April  15,  1999 /Proposed  Rules 


Massachusetts: 
7.2 


Massachusetts: 
7.10 


Massachusetts: 
7.11  


Vermont: 
7.12 


Each  Tuesday  in  July 


Thursday  before  July 
4th. 


A  night  during  ttie  first 
week  in  July  (or  last 
week  in  June). 


A  night  during  the  first 
week  in  July. 


July  1st 


July  2nd,  3rd  and  4th 


A  night  during  the  first 
two  weeks  in  July. 


A  night  during  the  first 
two  weeks  in  July. 


A  night  during  the  first 
two  weeks  in  July. 


Friday  or  Saturday  be- 
fore July  4th. 


Friday  or  Saturday  be- 
fore July  4th. 


July  3rd 


Massachusetts: 

7.13 July  3rd 


Fireworks  Display  Table— Continued 


July 


Name;  Staten  Island  Summer. 
Sponsor  Borough  of  Staten  Island. 

LSon  NerYo°rk  Hartwr.  Lower  Bay-approximately  350  yards  east  df  South  Beach.  Staten  Is- 
land 40°35'1 1  "N,  074°03'42" W  (NAD  1 983). 

Name:  Boston  Harborfest  Fireworks. 
Sponsor:  Hartwrfest  Committee. 

So^^  Ju^oS'c^^Guard  Base.  Boston  Harbor,  MA  42»22'53"N,  7r02'56"W  (NAD  1983). 

Name:  American  Legion,  Post  83:  Fireworks. 

Sponsor:  Town  of  Branford,  American  Legion  Post. 

Time:  9:00  p.m.  to  10:00  p.m. 

Locatron:  Branford  Point,  Branford,  CT  41  °21  'N,  072'05'20" W  (NAD  1 983). 

Name:  Devon  Yacht  Club  Rreworks. 
Sponsor:  Devon  Yacht  Club,  Amagansett,  NY. 

Sorfoevon  YJcht°c£b?Amagansett,  NY  40°59'5"N,  072»06'5"W  (NAD  1983). 

Name:  Wards  Island. 
Sponsor:  New  York  Power  Authority. 

Time:  8:30  p.m.  to  10:30  p.m.  ^        ^      .    .  «. 

Location  East  River,  Wards  Island,  NY.  A  land  shoot  approkimately  200  yards  northeast  of  the 
Triboro  Bridge.  40°46'55.5"N,  073°55'33"W  (NAD  1983). 

Name:  Playland  Park. 
Sponsor  Playland  Park. 

Time:  9  p.m.  to  1 1  p.m.  .  -inoc-»M-r"M 

Location-  Westem  Long  Island  Sound,  a  barge  anchored  in  approximate  position  40  57  47  N, 
073°40'06"W  (NAD  1983),  approximately  400  yards  northeast  of  Rye  Beach  Breakwater. 

Name:  Schooner  Days  Fireworics. 

Sponsor  Town  of  Rockland  Chamber  of  Commerce. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Rockland  Hartxjr,  Rockland,  ME. 

Name:  Stamford  Firewori<s. 
Sponsor  City  of  Stamford. 
Time:  8:00  p.m.  to  10:00  p.m. 
Location:  Westcott  Cove,  Stamford.  CT. 

Name:  Town  of  Babylon  Fireworks. 
Sponsor  Town  of  Babylon,  NY. 
Time:  8:00  p.m.  to  10:00  p.m. 
Location:  Nezeras  Island,  Babyton,  NY. 

Name:  Hingham  4th-of-July  Fireworks. 

Sponsor  Town  of  Hingham,  MA 

Time:  8:00  p.m.  to  10:00  p.m.  _    ^^^, 

Location:  Hingham  Harbor,  Hingham,  MA  42°1 5'30"N,  70=53'2"W  (NAD  1 983). 

Name:  Weymouth  4th-of-July  Fireworks. 
Sponsor:  Town  of  Weymouth  Hartwmiaster. 

Sor?  We^TmiuthVore^RTver,  Weymouth,  MA  42°1 5'30"N,  70°56'6" W  (NAD  1 983). 

Name:  Buriington  Firewori<s  Display. 
Sponsor:  City  of  Buriington,  VT. 

Time:  8:30  p.m.  to  11:00  p.m.  „      „      ,      . 

Location:  Lake  Champlain,  Buriington  Bay,  VT.  A  barge  beside  the  Buriington  Bay  Breakwater 
44°28'30.5"N,  073°13'32"W  (NAD  1983). 

Name:  Gloucester  Firewori<s. 

Sponsor  Gloucester  Chamber  of  Commerce. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Gloucester  Hart)or,  Stage  Fort  Parte,  Gloucester,  MA. 
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Fireworks  Display  Table— Continued 


Connecticut: 

7.14 

July  3rd  

Name:  Summer  Music  Fireworks. 

Sponsor:  Summer  Music,  Inc. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Niantic  River,  Hat1(ness  Park.  Waterfofd,  CT. 

New  Jersey: 

7.15 

July  3rcl  

Name:  Fireworks  on  the  Navesink. 

Sponsor  Red  Bank  Fireworks  Committee. 

Time:  8:30  p.m.  to  10:30  p.m. 

Location:  Navesink  River,  a  barge  approximately  360  yards  northwest  of  Red  Bank  Reach,  NJ. 

40°21  '20"N,  074''04'1 0" W  (NAD  1 983). 

Maine: 

7.16 

July  4th  (Rain  date:  July 
5th. 

Name:  Bangor  Fireworks. 

Sponsor:  Bangor  4th  of  July  Corporation. 

Time:  9:30  p.m.  to  10  p.m. 

Location:  Bangor/Brewer  waterfront,  ME  44''47'6"N,  068°11'8"W  (NAD  1983). 

Maine: 

7.17 

July  4th  

I^ame:  Bar  Hartx>r  Fireworks. 

vSponsor  Bar  Hartx)r  Chamber  of  Commerce. 

Tinfw:  8:30  p.m.  to  9:30  p.m. 

Locatton:  Bar  Harbor/Bar  Island,  ME.  44"^3'6"N.  068''1 1  '8"W  (NAD  1 983). 

Maine: 

. 

7.18 

July  4th  

Name:  Stewart's  4o>-of-July  Fireworks  Display. 

Sponsor  W.  P.  Stewart. 

Time:  9:00  p.m.  to  9:30  p.m. 

Location:  Somes  Sound,  Northeast  Hartw.  ME  44'"18'3"N.  068''18'2"W  (NAD  1983). 

Maine: 

7.19 

July  4th  

Name:  Walsh's  Fireworks. 

Sponsor:  Mr.  Patrick  Walsh. 

Time:  8:30  p.m.  to  9:30  p.m. 

Location:  Unk>n  River  Bay,  ME  44'>23'5"N.  068°27'2"W  (NAD  1983). 

Massachusetts: 

7.20 

July  4th  

Name:  Town  of  Barnstable  Fireworks. 

Sponsor  Town  of  Barnstable. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Dunbar  Point/Kalmus  Beach,  BamstaWe.  MA  41°38'30"N,  070''16'W  (NAD  1983). 

Massachusetts: 

, 

7.21  

July  4th  

Name:  Beverty  Farms  Fireworks. 
Sponsor:  Farms-Pride  4'h-of-July  Committee,  Inc. 
Time:  8:00  p.m.  to  10:00  p.m. 

Location:  West  Beach,  Manchester  Bay,  Beverly  Famis,  MA.  42°33'51"N,  070°48'29"W  (NAD 
1983). 

Massachusetts: 

7.22 

July  4th  

Name:  Edgartown  Fireworks. 

Sponsor:  Edgartown  Firefighters  Association. 

Time:  9:00  p.m.  to  10:00  p.m. 

Location:  Edgartown  Hartwr,  Edgartown,  MA  4r23'25"N,  070°29'45"W  (NAD  1983). 

Massachusetts: 

7.23 

July  4th  

Name:  Falmouth  Fireworks. 

Sponsor:  Falmouth  Fireworks  Committee. 

Time:  9:00  p.m.  to  10:00  p.m. 

Location:  Falmouth  Hartx>r.  0.25  NM  east  of  buoy  #16,  Falmouth,  MA  4r-23'12"N,  070''29'45"W 

(NAD  1983). 

Massachusetts: 

7.24 

July  4th  

Name:  Marion  Fireworks. 

Sponsor:  Town  of  Marion  Hart>ormaster. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Silver  Shell  Beach,  Marion,  MA  4r45'30"N.  070''45'24"W  (NAD  1983). 

Massachusetts: 

7.25 

July  4th  

Name:  City  of  New  Bedford  Fireworks. 

Sponsor:  City  of  New  Bedford. 

Time:  9:00  p.m.  to  10:30  p.m. 

Location:  New  Bedford  Hartxjr,  New  Bedford,  MA  41°41'N,  070°40'W  (NAD  1983). 

Massachusetts: 

7.26 

July  4th  

Name:  Onset  Fireworlcs. 

Sponsor:  Town  of  Wareham,  MA. 

Time:  9  p.m.  to  10  p.m. 

Location:  Onset  Hartwr,  Onset,  MA  4r38'N,  071=55' W  (NAD  1983). 

Massachusetts: 

7.27 

July  4th 

Name:  Plymouth  Fireworks  Display. 
Sponsor:  July  Four  Plymouth  Inc. 

Time:  8  p.m.  to  10  p.m. 

Location:  Plymouth  Hartjor,  Plymouth,  MA  4r57'20"N.  070°38'20"W  (NAD  1983). 
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Fireworks  Display  Table— Continued 


July  4th 


July  4th 


July  4th 


Name:  Lewis  Bay  Fireworks. 

Sponsor:  Town  of  Yarmouth,  MA. 

Time:  9:30  p.m.  to  10:00  p.m. 

Location:  Great  Island,  Lewis  Bay  41''38'30"N,  07r^r06">N  (NAD  1983). 

Name:  Bristol  4th  of  July  Fireworks. 

Sponsor:  Bristol  Fourth  of  July  Committee. 

Time:  9:30  p.m.  to  10:00  p.m. 

Location:  Bristol  Hartior.  Bristol,  Rl  41''39'54"N,  071''20'18"W  (NAD  1983). 

Name:  City  of  Newport  Firewori<s. 

Sponsor  City  of  Newport. 

Time:  9:15  p.m.  to  10:00  p.m. 

Location:  41  °28'48"N.  071  °20'1 8" W  (NAD  1 983). 

Name:  Oyster  Hartxjr  Club  Fourth-of-July  Festival. 

Sponsor:  Oyster  Hartxjr  Club,  Inc. 

Time:  6:00  p.m.  to  10:00  p.m. 

Location:  Trms  Cove,  North  Bay,  Ostenfllle.  Rl.  41''37'30"N,  070°23'21"W  (NAD  1983). 

Name:  Slade  Fanns  Fireworks. 

Sponsor  Slade  Farm,  Somerset,  Rl. 

Time:  9:00  p.m.  to  1 1 :00. 

Location:  41  °43'36"N,  071  °09'1 8" W  (NAD  1 983). 

Name:  Fairfield  Aerial  Fireworics. 

Sponsor:  FairfieW  Parit  Commission. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Jennings  Beach,  Long  Island  Sound,  Fairfield,  CT  41°08'22"N.  073°14'02"W. 

Name:  Subtest  Fireworks. 
Sponsor  U.S.  Naval  Submarine  Base. 
Time:  8:00  p.m.  to  10:00  p.m. 
Location:  Thames  River,  Groton,  CT. 

Name:  Hartford  Riverfest. 
Sponsor  July  4th  Riverfest,  Inc. 
Time:  8:00  p.m.  to  10:00  p.m. 
Location:  Connecticut  River,  Hartford,  CT. 

Name:  Middletown  Fireworks. 

Sponsor  City  of  Middletown. 

Time:  8:00  p.m.  to  10:00  p.m 

Location:  Connecticut  River,  Middletown,  CT. 

Name:  Norwich  American  Wart  Fireworks. 
Sponsor:  American  Warf  Marina. 
Time:  8:00  p.m.  to  10:00  p.m. 
Location:  Nonwich  Harbor,  Norwich,  CT. 

Name:  City  of  Nonwalk  Fireworks. 
Sponsor:  Norwalk  Recreation  and  Partes  Department. 
Time:  9:15  p.m.  to  10:15  p.m. 

Location:  Calf  Pasture  Beach,  Long  Island  Sound,  Nonwalk,  CT.  4r04'50"N,  073°23'22"W  (NAD 
1983). 

Name:  Old  Lyme  Firewori<s. 

Sponsor  Mr.  James  R.  Rice. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Sound  View  Beach,  Long  Island  sound.  Old  Lyme,  CT. 

Name:  Stratford  Fireworits. 

Sponsor  Town  of  Stratford. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Short  Beach,  Stratford,  CT  4ri0'11"N.  073°06'19"W  (NAD  1983). 

Name:  Westport  P.A.L  Firewortcs. 
Sponsor  Westport  Police  Athletic  League. 
Time:  8:00  p.m.  to  10:00  p.m. 
Location:  Compo  Beach,  Westport,  CT. 
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Fireworks  Display  Table— Continued 


New  Yori<: 

7.42 

July  4tti  

Name:  Bayville  Crescent  Club  Fireworks. 
Sponsor:  Bayville  Crescent  Club,  Bayville,  NY. 
Time:  8:00  p.m.  to  1 0:00  p.m. 
Location:  Cooper  Bluff,  Cove  Neck,  NY. 

New  York: 

7.43  

July  4th  

Name:  Montuak  Independence  Day. 
Sponsor:  Montauk  Chamber  of  Commerce. 
Time:  8:00  p.m.  to  10:00  p.m. 
Location:  Montauk  Town  Beach,  Montauk,  NY. 

New  York: 

7.44  

July  4th 

Name:  Jones  Beach  State  Park  Fireworks. 
Sponsor:  Long  Island  State  Park  Administration  Headquarters. 
Time:  9:00  p.m.  to  10:15  p.m. 

Location:  Fishing  Pier.  Jorws  Beach  State  Park.  Wantagh.  NY  40°357"N.  073°30'6"W  (NAD 
1963). 

New  York: 

7.45 

July  4th  

Name:  Ddan  Family  Fireworks. 
Sponsor:  Mr.  Charles  F.  Dolan. 
Time:  8:00  p.m.  to  1 0:00  p.m. 
Location:  Cove  Point,  Oyster  Bay,  NY. 

New  York: 

7.46  

July  4th  

Name:  City  of  Yonkers. 
Sponsor:  City  of  Yonkers.  NY. 
Time:  8:30  p.m.  to  10:30  p.m. 

Location:  Hudson  River,  a  barge  approximately  335  yards  northwest  of  Yonkers  Municipal  Pier. 
40°56'14"N,  073°54'28"W  (NAD  1983). 

Massachusetts: 

7.47 

July  5th 

Name:  Wellfleet  Fireworks. 

Sponsor:  Wellfleet  Fireworks  Committee. 

Time:  8:00  p.m.  to  11:00  p.m. 

Location:  Indian  Neck  Jetty,  Wellfleet,  MA  4r55'24"N,  070<"02'06"W  (NAD  1983). 

Connecticut: 

7.48  

Weekend  following  July 

Name:  Thames  River  Fireworks. 

4th. 

Sponsor:  Town  of  Groton. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Thames  River,  off  Electric  Boat,  Groton,  CT. 

New  York: 

7.49  

A  night  during  the  sec- 

Name: Boys  Hartwr  Fireworks  Extravaganza. 

ond  or  third  weekend 

Sponsor:  Boys  Hartwr  Inc. 

in  July. 

Time:  9:00  p.m.  to  10  p.m. 

Location:  Three  Mile  Harbor,  East  Hampton,  NY  4ri5'N,  070''ir91"W  (NAD  1983). 

Maine: 

7.50 

Third  Saturday  in  July  ... 

Name:  Belfast  Fireworks. 

Sponsor  Belfast  Bay  Festival  Committee. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Belfast  Bay,  ME. 

August 

New  York: 

8.1  

Each  Tuesday  in  August 

Name:  State  Island  Summer. 

Sponsor:  Borough  of  Staten  Island. 

Time:  8:30  p.m.  to  10:30  p.m. 

Location:  New  York  Hartx)r,  Lower  Bay— approximately  350  yards  east  of  South  Beach,  Staten  Is- 

land 40="35'1 1  "N,  074°03'42" W  (NAD  1 983). 

New  York: 

8.2 

Rrst  Tuesday  in  August 

Name:  National  Nigh  Out  Against  Crime. 

Sponsor:  National  Night  Out  Against  Crime. 

• 

Time:  8:30  p.m.  to  10:30  p.m. 

Location:  Atlantic  Ocean,  a  barge  approximately  335  yards  off  Rockaway  Beach  at  116th  Street. 
40°34'29"N,  073°50'00"W  (NAD  1983). 

Connecticut: 

8.3 

A  night  during  the  flrst 

Name:  Summer  Music  Fireworks. 

week  of  August. 

Sponsor:  Summer  Music  Inc. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Niantk:  River,  Harkness  Parit,  Waterford,  CT. 

Massachusetts: 

8.4  

A  night  during  the  first 
weekend  in  August. 

Name:  Fall  River  Celebrates  America  Fireworks. 

Sponsor:  Fall  River  Chamber  of  Commerce. 

Time:  9:15  p.m.  to  10:00  p.m. 

Location:  Taunton  River,  vicinity  of  buoy  #17.  Fall  River,  MA  41°43'4"N,  071°09'48"W  (NAD 

1983). 
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New  York: 
8.5 


New  York:    ^ 
8.6  ..„ 


Connecticut: 
8.7 


Connecticut: 
8.8 


Massachusetts: 
8.9 


Connecticut: 
8.10 


Massachusetts: 
8.11  


Maine: 
8.12 


First  Saturday  in  August 


First  and  second  Satur- 
days in  August. 


A  night  during  the  first 
two  weeks  in  August. 


A  night  during  the  third 
week  in  August. 


Last  weekend  in  August 


Last  Sunday  in  August .. 


A  night  during  Labor 
Day  weekend. 


A  night  during  Latx>r 
Day  weekend. 


Name:  Peekskill  Summerfest. 
Sponsor:  Charles  Point  Business  Association. 
Time:  8:30  p.m.  to  10:30  p.m. 

Location:  Hudson  River,  Peekskill  Bay,  a  barge  approximately  500  yards  northeast  of  Peekskill 
Bay  South  Channel  Buoy  3  (LLNR  37955).  4ri7'16"N.  073<'56'18"W  (NAD  1983). 

Name:  City  of  Rensselaer. 
Sponsor:  City  of  Rensselaer. 
Time:  9:00  p.m.  to  1 1 :00  p.m. 

Location:  Hudson  River,  a  barge  approximately  500  yards  south  of  the  Dunn  Memorial  Bridge 
(river  mile  145.4).  42°38'23"N,  073°45'00"W  (NAD  1983). 

Name:  Hartford  Riverfront  Regatta. 
Sponsor:  Riverfront  Recapture  Inc. 
Time:  8:00  p.m.  to  10:00  p.m. 
Location:  Connecticut  River,  Hartford,  CT. 

Name:  Summer  Music  Fireworks. 

Sponsor:  Summer  Music  Inc. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Niantic  River,  Hart<ness  Park,  Waterford,  CT. 

Name:  Oaks  Bluff  Fireworks. 

Sponsor:  Oaks  Bluff  Firemen's  Civic  Association. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Oaks  Bluff  Beach,  Oaks  Bluff,  MA. 

Name:  Nonwich  Hartxjr  Day  Fireworks. 

Sponsor:  Harbor  Day  Committee. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Nonwich  Hartxjr,  off  American  Wharf  Marina,  Nonwich,  CT. 

Name:  Gloucester  Fireworks. 

Sponsor:  Gloucester  Chamber  of  Commerce. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Gloucester  Hartwr,  Stage  Fort  Park,  Gloucester,  MA. 

Name:  Camden  Fireworits  Display. 

Sponsor:  Town  of  Camden  Chamber  of  Commerce. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Camden  Harioor,  Camden,  ME. 


September 


Massachusetts: 
9.1  


Maine: 
92 


New  York: 
9.3 


New  York: 
9.4  


Connecticut: 
9.5 


A  night  during  Labor 
Day  weekend. 


A  night  during  Labor 
Day  weekend. 


Labor  Day 


First  Saturday  following 
Labor  Day. 


A  night  during  the  week- 
end following  Labor 
Day. 


Name:  Gloucester  Fireworiis. 

Sponsor  Gkxjcester  Chamber  of  Commerce. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Gloucester  Harbor,  Stage  Fort  Park,  Gloucester,  MA. 

Name:  Camden  Fireworks  Display. 

Sponsor:  Town  of  Camden  Chamber  of  Commerce. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Camden  Hartx>r,  Camden,  ME. 

Name:  South  Street  Seaport  Labor  Day. 
Sponsor:  South  Street  Seaport  Marketplace. 
Time:  8:30  p.m.  to  10:00  p.m. 

Location:  East  River,  Manhattan,  a  barge  approximately  475  yards  south  of  the  Brooklyn  Bridge. 
40°42'1 0"N,  074"'00'01 " W  (NAD  1 983). 

Name:  Grand  Fiesta  Italiana. 
Sponsor:  Sons  of  Italy,  Port  Washington,  NY. 
Time:  8:30  p.m.  to  1 1 :00  p.m. 

Location:  Hempstead  Hartx)r,  a  barge  approximately  300  yards  north  of  Bar  Beach,  Port  Wash- 
ington, Long  Island.  40°49'52"N,  073°39'10"W  (NAD  1983). 

Name:  Taste  of  Italy. 

Sponsor:  ItaliJan  Heritage  Committee. 

Time:  8:00  p.m.  to  10:00  p.m.  ^  . 

Location:  Norwich  Hartwr,  off  Norwteh  Marina,  Norwich,  CT. 
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Fireworks  Display  Table— Continued 


Rhode  Island: 

9.6 

A  night  during  the  First 

Name:  Newport  Salute  to  Summer. 

weekend  in  Sep- 

Sponsor: Naval  Educatkin  and  Training  Center. 

tember. 

Time:  8:30  p.m.  to  10:00  p.m. 

Location:  Narragansett  Bay,  East  Passage,  off  Coasters  Hartwr  Island,  Newport,  Rl  41°25'N,  071° 
20' W  (NAD  1983). 

Connecticut: 

9.7 

First  or  second  Saturday 

Name:  Nonwalk  Oyster  Festival  Fireworks. 

in  September. 

Sponsor:  Nonwalk  Seaport  Association. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Nonwalk  Hartxjr,  Nonwalk.  CT.     * 

New  York: 

9.8 

A  night  during  the  last 

Name:  Cow  Hartxjr  Day  Firewortts. 

two  weekends  in  Sep- 

Sponsor: Village  of  Northport  Hartxir. 

tember. 

Time:  8:00  p.m.  to  10:00  p.m. 

Location:  Sand  Pit,  Northport  Hartjor,  Northport,  NY. 

October 

New  York: 

10.1  

First  Sunday  in  October 

Name:  Deepavali  Festival. 

Sponsor:  Association  of  Indians  in  America 

Time:  6:45  to  8:45 

Location:  East  River,  Manhattan,  a  barge  approximately  200  yards  east  of  Pier  16.  40°42'12.5"N, 

074°00'02"W  (NAD  1983). 

Massachusetts: 

10.2  

A  night  during  the  sec- 
ond weekend  of  Octo- 

Name: Yannouth  Seaside  Festival  Firewort<s. 

Sponsor:  Yarmouth  Seaside  Festival. 

ber. 

Time:  8:00  p.m.  to  9:00  p.m. 

Location:  Seagull  Beach,  W.  Yannouth,  MA  41°38'06"N,  070°13'13"W  (NAD  1983). 

December 


Massachusetts: 

12  1         

December  31st  

Name:  First  Night  Fireworits. 
Sponsor:  First  Night  Inc. 

Time:  11:45  p.m.  to  12:30  a.m. 

Location:  Cflnter  of  Boston  Inner  Hartjor,  Boston,  MA  42°21'42.4"N,  071  "■02'36.5"W  (NAD  1983).. 

Massachusetts: 

12  2  

December  31st  

Name:  First  Night  Martha's  Vineyard. 

Sponsor:  Town  of  Martha's  Vineyard  Chamber  of  Commerce. 

Time:  10:00  p.m.  to  12:30  a.m. 

Location:  Vineyard  Haven  Hartwr,  Martha's  Vineyard,  MA  4r27'6"N,  070'>35'8"W  (NAD  1983). 

Massachusetts: 

12.3    

December  31st  

Name:  City  of  New  Bedford  First  Night. 

Sponsor:  City  of  New  Bedford. 

Time:  11:45  p.m.  to  12:30  a.m. 

Location:  New  Bedford  Harbor,  New  Bedford,  MA  4r38'.2"N.  070<'55'0"W  (NAD  1983). 

Connecticut: 

12.4 

December  31st  

Name:  First  Night  Mystic. 

Sponsor:  Mystic  Community  Center. 

Time:  11:45  p.m.  to  12:30  a.m. 

Location:  Mystic  River,  Mystic,  CT. 

New  York: 

12.5  

December  31st  

Name:  South  Street  Seaport  New  Year's  Eve. 

Sponsor:  South  Street  Seaport  Martcetplace. 

Time:  11:00  p.m.  to  1:00  a.m. 

Location:  East  River,  Manhattan,  a  barge  approximately  475  yards  south  of  the  Brooklyn  Bridge. 

40°42'10"N,  074°00'01"W  (NAD  1983). 

New  York: 

12.6 

December  31st  

Name:  First  Night  New  Yort<  City. 

Sponsor  Grant  Central  Partnership. 

Time:  11:00  p.m.  to  1:00  a.m. 

Location:  Hudson  River,  Manhattan,  a  barge  approximately  450  yards  southwest  of  the  entrance 

to  North  Cove  Yacht  Hartjor.  40°42'39"N,  074°01'19"W  (NAD  1983). 

Rhode  Island: 

12  7  

December  31st  

Name:  Newport  Fireworks. 

Sponsor:  Newport  Cultural  Commission. 

Time:  1 1 :00  p.m.  to  1 :00  a.m. 

Location:  4r28'48"N.  07r20'18"W  (f^D  1983). 
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(b)  Special  local  regulations.  (1)  No 
person  or  vessel  may  enter,  transit,  or 
remain  within  the  regulated  area  during 
the  effective  period  of  regulation  unless 
authorized  by  the  Coast  Guard  patrol 
commander. 

(2)  Vessels  encountering  emergencies 
that  require  transit  through  the 
regulated  area  should  call  the  Coast 
Guard  patrol  commander  on  VHF 
Channel  16.  In  the  event  of  an 
emergency,  the  Coast  Guard  patrol 
commander  may  authorize  a  vessel  to 
transit  through  the  regulated  area  with 
a  Coast  Guard-designated  escort. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  on-scene  patrol 
commander.  On-scene  patrol  personnel 
may  be  commissioned,  warrant,  or  petty 
officers  of  the  U.S.  Coast  Guard.  Upon 
hearing  five  or  more  short  blasts  from  a 
U.S.  Coast  Guard  vessel,  the  operator  of 
a  vessel  shall  proceed  as  directed. 
Members  of  the  Coast  Guard  Auxiliary 
may  also  be  present  to  inform  vessel 
operators  of  this  regulation  and  other 
applicable  laws. 

(c)  Effective  dates.  This  section  is  in 
effect  from  one  hour  before  the 
scheduled  start  of  each  event  listed  in 
the  table  imtil  thirty  minutes  after  the 
scheduled  finish  of  each  event  listed  in 
the  Table.  For  those  events  listed 
without  specific  times  or  dates,  an 
annual  Federal  Register  document  will 
be  published  indicating  event  dates  and 
times. 

Dated:  March  31.  1999. 
R.M.  Larrabee, 

Real  Admiral.  U.S.  Coast  Guard  Commander, 
First  Coast  Guard  District. 
|FR  Doc.  99-9433  Filed  4-14-99;  8:45  am) 
BILLING  CODE  4910-1S-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-115,  RM-9378] 

Radio  Broadcasting  Services;  Clio  and 
Tuscola,  Michigan 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  on  behalf 
of  Faircom  Flint  Inc.  requesting  the 
reallotment  of  Channel  268A  from 
Tuscola,  Michigan,  to  Clio,  Michigan, 
and  modification  of  the  license  for 
Station  WWBN  to  specify  Clio, 
Michigan,  as  the  community  of  license. 
The  coordinates  for  Channel  268A  at 


Clio  are  43-15-47  and  83-45-40. 
Canadian  concurrence  will  be  requested 
for  the  allotment  of  Channel  268A  at 
Clio.  In  accordance  with  Section 
1.420(i)  of  the  Commission's  Rules,  we 
shall  not  accept  competing  expressions 
of  interest  in  the  use  of  Channel  268A 
at  Clio. 

DATES:  Comments  must  be  filed  on  or 
before  June  1, 1999,  and  reply 
comments  on  or  before  June  16, 1999. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554. 

In  addition  to  filing  comments  with 
the  FCC,  interested  parties  should  serve 
the  petitioner's  counsel,  as  follows:  Lee 
W.  Shubert,  Haley  Bader  &  Potts  P.L.C.. 
4350  North  Fairfax  Drive,  Suite  900, 
Arlington,  VA  22203-1633. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-115,  adopted  March  31, 1999,  and 
released  April  9, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy      *, 
contractors.  International  Transcription 
Services,  Inc..  1231  20th  Street.  NW.. 
Washington,  6C.  20036.  (202)  857-3800. 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division ,  Mass  Media  Burea  u . 

[PR  Doc.  99-9387  Filed  4-14-99;  8:45  am) 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AF36, 1018-AF37 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Periods  and  Notice  of  Availability  of 
Draft  Economic  Analyses  on  Proposed 
Critical  Habitat  Determinations  for  ttie 
Cactus  Ferruginous  (>ygmy-Owl  and 
ttie  Huacfiuca  Water  Umbel,  d  Plant 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  periods  and  notice  of 

availability  of  draft  economic  analyses. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  of 
draft  economic  analyses  of  the  proposed 
designation  of  critical  habitat  for  the 
plant  Lilaeopsis  schaffneriana  ssp. 
recurva  (Huachuca  water  umbel)  and 
the  cactus  ferruginous  pygmy-owl 
(Glaucidium  brasilianum  cactorum).  We 
also  provide  notice  of  the  reopening  of 
the  comment  periods  for  the  two 
proposals  to  allow  all  interested  parties 
to  submit  written  comments  on  the 
proposals  and  on  the  draft  economic 
analyses.  We  have  received  some 
comments  on  the  proposals  after  the 
close  of  the  original  comment  periods. 
Those  comments  will  be  incorporated 
into  the  public  records  as  a  part  of  these 
reopenings  and  do  not  need  to  be 
resubmitted. 

DATES:  The  original  comment  periods 
for  both  critical  habitat  proposals  closed 
on  March  1, 1999.  The  comment  periods 
are  reopened  and  we  will  accept 
comments  until  May  15, 1999. 
Comments  must  be  received  by  the 
closing  date.  Any  comments  that  are 
received  after  the  closing  date  may  not 
be  considered  in  the  finai  decisions  on 
these  proposals. 
ADDRESSES:  Copies  of  the  draft 
economic  analyses  are  available  on  the 
Internet  at  http:// 

ifw2irm2.irml.r2.fws.gov/  or  by  wrriting 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  2321  W.  Royal  Palm 
Road.  Suite  103.  Phoenix,  Arizona 
85021.  Written  comments  should  be 
sent  to  the  Field  Supervisor.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  Service  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Gatz,  Endangered  Species  Coordinator, 
at  the  above  address  (telephone  602- 
640-2720  ext.  240;  facsimile  602-640- 
2730). 
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SUPPLEMENTARY  INFORMATION: 
Background 

The  cactus  ferruginous  pygmy-owl  is 
one  of  four  subspecies  of  the  ferruginous 
pygmy-owl.  It  occurs  from  lowland 
central  Arizona  south  through  western 
Mexico  to  the  States  of  Colima  and 
Michoacan,  and  from  southern  Texas 
south  through  the  Mexican  States  of 
Tamaulipas  and  Nuevo  Leon.  Only  the 
Arizona  population  of  the  cactus 
ferruginous  pygmy-owl  is  listed  as  an 
endangered  species.  We  proposed 
designation  of  approximately  730,565 
acres  of  riverine  riparian  and  upland 
habitat  as  critical  habitat  for  the  cactus 
ferruginous  pygmy-owl  piu-suant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  Proposed  critical  habitat 
is  in  Pima,  Cochise,  Pinal,  and  Maricopa 
coimties,  Arizona  as  described  in  the 
proposed  rule  (63  FR  71820;  December 
30, 1999). 

The  Huachuca  water  lunbel  is  a  plant 
found  in  cienegas  (desert  marshes), 
streams  and  springs  in  southern  Arizona 
and  northern  Sonora,  Mexico,  tjrpically 
in  mid-elevation  wetland  communities 
often  siuTounded  by  relatively  arid 
envfronments.  These  commimities  are 
usually  associated  with  perennial 
springs  and  stream  headwaters,  have 
permanently  or  seasonally  saturated 


highly  organic  soils,  and  have  a  low 
probability  of  flooding  or  scotuing.  We 
proposed  critical  habitat  including  a 
total  of  83.9  km  (52.1  mi)  of  streams  or 
rivers  in  Cochise  and  Santa  Cruz 
coimties,  Arizona  (63  FR  71838; 
December  30, 1999). 

Section  4(b)(2)  of  the  Act  requires  that 
the  Secretary  shall  designate  or  revise 
critical  habitat  based  upon  the  best 
scientific  data  available  and  after  taking 
into  consideration  the  economic  impact 
of  specifying  any  particular  area  as 
critical  habitat.  Based  upon  the 
previously  published  proposals  to 
designate  critical  habitat  for  the 
Huachuca  water  umbel  and  the  cactus 
ferruginous  pygmy-owl  and  comments 
received  during  previous  comment 
periods,  we  have  conducted  a  draft 
economic  analysis  of  each  proposed 
critical  habitat  designation.  The  draft 
economic  analyses  are  available  at  the 
above  Internet  and  mailing  addresses.  In 
order  to  accept  the  best  and  most 
ciurent  scientific  data  regarding  the 
critical  habitat  proposals  and  the  draft 
economic  analyses  of  the  proposals,  we 
reopen  the  comment  periods  at  this 
time. 

The  Fish  and  Wildlife  Service  has 
previously  conducted  and  recorded 
three  public  hearings  on  these  critical 
habitat  designation  proposals  as 


required  under  Section  4(b)(5)(E)  of  the 
Act,  as  amended  (16  U.S.C.  1531  et 
seq.).  Due  to  the  expeditious  treatment 
of  these  proposed  critical  habitat 
determinations  under  Federal  District 
Court  order  as  described  in  the 
proposed  rules,  we  will  not  conduct 
additional  hearings  and  will  accept  only 
written  comments  during  these 
reopened  comment  periods.  Previously 
submitted  oral  or  written  comments  on 
either  of  these  critical  habitat  proposals 
need  not  be  resubmitted. 

The  current  comment  period  on  this 
proposal  closes  on  May  15, 1999. 
Written  comments  may  be  submitted  to 
the  Service  office  in  the  ADDRESSES 
section. 

Author 

The  primary  author  of  this  notice  is 
Jeffi^y  A.  Hiunphrey  (see  ADDRESSES). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544). 

Dated:  April  7, 1999. 
Charlie  Sanchez  Jr., 

Acting  Regional  Director,  Region  2,  Fish  and 

Wildlife  Service. 

[FR  Doc.  99-9153  Filed  4-14-99;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Long  Prong  Project,  Boise  National 
Forest,  Idaho 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Notice  of  intent  to  prepare 
Environmental  Impact  Statement 

summary:  The  Cascade  Ranger  District 
of  the  Boise  National  Forest  will  prepare 
an  environmental  impact  statement 
(EIS)  for  an  integrated  resource 
management  project  in  the  headwaters 
of  Clear  Creek,  a  tributary  of  the  North 
Fork  Fayette  River  below  Cascade 
Reservoir.  The  project  area  is  located  10 
miles  east  of  Cascade,  Idaho,  and  about 
100  miles  north  of  Boise,  Idaho. 

The  agency  invites  written  comments 
and  suggestions  on  the  scope  of  the 
analysis.  The  agency  also  hereby  gives 
notice  of  the  environmental  analysis 
and  decision-making  process  that  will 
occur  on  the  proposal  so  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision.  At  this  time,  no  public 
meetings  to  discuss  the  project  are 
planned. 

Proposed  Action:  Five  primary 
objectives  have  been  identified  for  the 
project:  (1)  Improve  timber  stand  health 
so  that  stands  are  more  resilient  to 
damaging  forest  insects  and  diseases, 
and  uncharacteristic  wildfires;  (2) 
improve  long-term  stand  growth  to  or 
near  levels  indicative  of  sustainable 
forest:  (3)  provide  wood  products  to 
support  local  economies  and  stumpage 
receipts  sufficient  to  yield  a  significant 
positive  return  to  the  U.S.  Treasury  and 
trust  funds;  (4)  reduce  management- 
induced  sediment  by  closing  and/or 
rehabilitating  roads  that  are  not  needed 
for  long-term  resource  management, 
and:  (5)  where  consistent  with  other 
project  objectives,  pursue  opportunities 
to  enhance  aspen  stands. 


The  Proposed  Action  would  treat  a 
total  of  2,203  acres  in  the  67.637-acre 
Gold  Fork/Clear  Creek  Management 
Area  (MA  53).  An  estimated  13.0  MMBF 
of  timber  would  be  harvested  using 
ground-based  (857  acres),  skyline  (495 
acres),  and  helicopter  (851  acres) 
yarding  systems.  The  Proposed  Action 
would  employ  a  variety  of  silvicultural 
prescriptions  including  clearcut  with 
reserve  trees  (389  acres),  conunercial 
thin/sanitation  (833  acres),  final 
removal  shelterwood  (90  acres), 
sanitation/improvement  (490  acres), 
seed  cut  shelterwood  (110  acres),  and 
commercial  thin/final  removal  (291 
acres).  The  existing  transportation 
system  would  be  improved  to  facilitate 
log  haul  and  reduce  sedimentation  with 
individual  sections  of  2.6  miles  of  road 
being  reconstructed.  An  estimated  1.4 
miles  of  specified  road  and  0.4  mile  of 
temporary  road  would  be  constructed  to 
facilitate  harvest.  In  addition,  1.6  miles 
of  road  not  needed  for  the  long-term 
management  of  the  area  would  be 
decommissioned  and  1.5  miles  closed 
year-round  to  motorized  use  with  the 
exception  of  snowmobiles. 

Three  30-acre  units  would  be  treated 
to  enhance  aspen  regeneration.  All 
competing  coniferous  trees  less  than  20 
inches  in  diameter  would  be  cut  down 
and  the  areas  burned  with  a  helitorch. 
Mature  aspen  may  also  need  to  be  felled 
to  create  sufficient  fuels  to  sustain  the 
bum.  No  construction  of  fireline  would 
be  necessary  on  these  sites. 

Prescribed  fire  would  be  used  on  an 
cu-ea  roughly  750  acres  in  size  to  reduce 
natural  fuels,  with  a  secondary  objective 
of  enhancing  aspen  rejuvenation.  No 
construction  of  fireline  would  be 
necessary  on  this  site. 

Preliminary  Issues:  Preliminary 
concerns  with  the  proposed  action 
include:  (1)  potential  loss  of  pileated 
woodpecker  and  boreal  owl  nesting 
habitat;  (2)  possible  degradation  of 
fisheries  habitat,  particularly  in  the  East 
Fork  of  Clear  Creek;  (3)  adverse  impacts 
on  recreational  access,  and;  (4)  impacts 
on  the  visual  quality  of  the  area. 

Possible  Alternatives  to  the  Proposed 
Action:  Three  alternatives  to  the 
proposed  action  have  been  discussed 
thus  far:  (1)  a  no  action  alternative;  (2) 
an  alternative  to  mitigate  potential 
impacts  on  pileated  woodpecker  and 
boreal  owl  nesting  habitat,  and;  (3)  an 
alternative  that  would  mitigate  increases 
in  sediment  delivery  to  the  East  Fork  of 


Clear  Creek.  Other  alternatives  may  be 
developed  as  issues  are  identified  and 
information  received. 

Decisions  to  be  Made:  The  Boise 
National  Forest  Supervisor  will  decide 
the  following:  Should  roads  be  built  and 
timber  harvested  within  the  Long  Prong 
Project  Area  at  this  time,  and  if  so; 
where  within  the  project  area,  and  how 
many  miles  of  road  should  be  built;  and 
which  stands  should  be  treated  and 
what  silvicultural  systems  should  be 
used?  What  mitigation/watershed 
enhancement  measures  should  be 
applied  to  the  project?  Should  the 
decommissioning  of  portions  of  roads 
405B  and  405B2  and/or  other  existing 
roads  be  implemented  at  this  time? 
Should  prescribed  fire  be  used  in  the 
project  area  at  this  time,  and  if  so;  where 
within  the  project  area?  Should  aspen 
rejuvenation  treatments  be  implemented 
in  the  project  area  at  this  time,  and  if  so; 
where  within  the  project  area? 
DATES:  Written  comments  concerning 
the  proposed  project  and  analysis  are 
encouraged  and  should  be  postmarked 
on  or  before  May  17, 1999. 
ADDRESSES:  Comments  should  be 
addressed  to  Steve  Patterson,  Cascade 
Ranger  District,  P.O.  Box  696,  Cascade, 
ID  83611.  Comments  received  in 
response  to  this  request  will  be  available 
for  public  inspection  and  will  be 
released  in  their  entirety  if  requested 
pursuant  to  the  Freedom  of  Information 
Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Further  information  can  be  obtained 
from  Steve  Patterson  at  the  address 
mentioned  above  or  by  calling  208-382- 
7430. 

Schedule:  Draft  Environmental  Impact 
Statement  (DEIS),  June  1999,  Final 
Environmental  Impact  Statement, 
August  1999. 

SUPPLEMENTARY  INFORMATION:  A  similar 
proposed  action  was  scoped  in 
November  1998  with  the  intention  of 
preparing  an  enviroimiental  assessment 
(EA).  In  addition  to  public 
announcements  in  the  "The  Idaho 
Statesman"  (November  21, 1998)  and 
the  "The  Long  Valley  Advocate" 
(November  25, 1998),  a  scoping  package 
describing  the  proposed  action  was 
mailed  to  34  individuals  and/or  groups. 
In  response  to  those  scoping  efforts, 
written  comments  were  received  fi-om 
10  interested  parties.  Comments 
received  from  those  efforts  will  be 
incorporated  into  this  analysis. 
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The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  ndings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  DEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vennont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  are  not 
raised  imtil  after  completion  of  the  FEIS 
may  be  waived  or  dismissed  by  the 
courts.  City  of  Angoon  v.  Hodel,  803  F. 
2d  1016, 1002  (9th  Cir.,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  DEIS  45-day  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  FEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Responsible  Official 

David  D.  Rittenhouse,  Forest 
Supervisor,  Boise  National  Forest,  1249 
South  Vinnel  Way,  Boise,  ID  83709. 

Dated:  April  7. 1999. 
David  D.  Rittenhouse, 

Forest  Supervisor. 

[FR  Doc.  99-9385  Filed  4-14-99;  8:45  am] 

BILUNG  CODE  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Michigan  Advisory  Committee 

Notice  is  hereby  given,  piirsuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 


Michigan  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  5:00  p.m.  on  Thursday, 
May  6, 1999,  at  the  Marriott  Hotel, 
Renaissance  Center,  Renaissance  Drive 
off  East  Jefferson,  Detroit,  Michigan 
48243.  The  purpose  of  the  meeting  is  to 
discuss  civil  ri^ts  issues  and  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Roland  Hwang, 
517-373-1476,  or  Constance  M.  Davis. 
Director  of  the  Midwestern  Regional 
Office,  312-353-8311  (TDD  312-353- 
8362).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  5, 1999. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  99-9418  Filed  4-14-99;  8:45  am) 
BflJJNG  CODE  e33S-01-P 


COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  Hampshire  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
Hampshire  Advisory  Committee  to  the 
Commission  will  convene  at  9:30  a.m. 
and  adjourn  at  4:30  p.m.  on  May  6, 
1999,  at  the  Nashua  Senior  High  School 
Auditoriimi,  36  Riverside  Drive, 
Nashua,  New  Hampshire  03062.  The 
purpose  of  the  meeting  is  to  hold  a 
consultation  on  civil  rights  in  police/ 
community  relations  and  equal 
educational  opportunities  in  public 
schools  as  part  of  its  project,  A  Biennial 
Report  on  the  Status  of  Civil  Rights  in 
New  Hampshire. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Acting  Chairperson  Patricia 
Taylor,  603-883-5813,  or  Ki-Taek  Chun, 
Director  of  the  Eastern  Regional  Office. 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  8. 1999. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  99-9420  Filed  4-14-99;  8:45  am) 

BILUNG  CODE  6335-01-P 

COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Utah  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Utah 
Advisory  Committee  to  the  Commission 
will  convene  at  6:00  p.m.  and  adjourn 
at  8:00  p.m.  on  Wednesday,  May  19, 
1999.  at  the  Ogden  Park  Hotel,  247  24th 
Street,  Ogden,  Utah.  The  purpose  of  the 
meeting  is  to  brief  members  on  regional 
and  commission  activities,  statewide 
issues,  and  the  Wiesenthal  Conference. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  John 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  April  8. 1999. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  99-9419  Filed  4-14-99;  8:45  am] 
BILUNG  COOE  633S-01-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

Miscellaneous  Activities 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 
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DATES:  Written  comments  must  be 
submitted  on  or  before  Jime  14, 1999. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Clearance  Officer,  Office  of  the  Chief 
Information  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230  (or  via  Internet  at 
LEngelme@doc.gov) . 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle,  BXA 
ICE  Liaison,  Department  of  Commerce, 
Room  6881.  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 
SUPPt.EMENTARY  INFORMATION: 

I.  Abstract 

On  September  30, 1993,  the  Secretary 
of  Commerce  submitted  to  the  Congress 
a  report  of  the  Trade  Promotion 
Coordinating  Committee,  entitled 
Toward  a  National  Export  Strategy.  The 
report  included  the  goal  to  "Undertake 
a  comprehensive  review  of  the  Export 
Administration  Regulations  to  simplify, 
clarify,  and  make  the  regulations  more 
user-friendly". 

To  carry  out  this  recommendation, 
BXA  has  rewritten  the  entire  EAR.  To 
the  extent  activities  have  been  added  or 
changed  but  not  deleted,  this  collection 
represents  the  authority  to  collect,  on 
rare  occasions,  certain  information  from 
the  public.  This  assembly  of  information 
collection  activities  is  comprised  of  two 
activities.  "Registration  Of  U.S. 
Agricultural  Commodities  For 
Exemption  From  Short  Supply 
Limitations  On  Export",  and  "Petitions 
For  The  Imposition  Of  Monitoring  Or 
Controls  On  Recyclable  Metallic 
materials;  Public  Hearings"  and  though 
statutory  in  nature  and — have  never 
been  applied — must  remain  a  part  of 
BXA's  information  collection  budget 
authorization. 

For  the  purpose  of  clarity,  this 
abstract  will  refer  to  the  two  activities 
as  follows: 

USAG  will  refer  to  Registration  Of 
U.S.  Agricultural  Commodities  For 


Exemption  From  Short  Supply 
Limitations  On  Export  activities;  and. 
Petitions  will  refer  to  Petitions  For 
The  Imposition  Of  Monitoring  Or 
Controls  On  Recyclable  Metallic 
materials;  Public  Hearings  activities. 

n.  Method  of  Collection 

For  USAG,  the  method  is  a  written 
application  for  the  exemption  bom 
Short  Supply  Limitations  on  Export 
Activities. 

For  Petitions,  the  method  is  a  written 
petition  requesting  the  monitoring  of 
exports  or  the  imposition  of  export 
controls,  or  both,  with  respect  to  certain 
materials. 

The  same  mailing  address  is  used  for 
both  submissions:  P.O.  Box  273, 
Washington,  DC  20230. 

m.  Data 

OMB  Number:  0694-0102. 

Fonn  Number:  None. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents:  2. 

Estimated  Time  Per  Response:  5  hours 
per  response. 

Estimated  Total  Annual  Burden 
Hours:  10. 

Estimated  Total  Annual  Cost:  No 
capital  expenditures  are  required. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  April  9, 1999. 
Linda  Engelmeier, 

Departmental  Clearance  Officer,  Office  of  the 

Chief  Information  Officer. 

(FR  Doc.  99-9437  Filed  4-14-99;  8:45  am] 

BIUMQ  CODE  3S10-OT-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Rnding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
coimtervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  aiuiiversary 
month  of  the  publication  of  an 
antidumping  or  coimtervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  §  351.213  of  the 
Department  of  Commerce  (the 
Department)  Regulations  (19  CFR 
351.213  (1997)),  that  the  Department 
conduct  an  administrative  review  of  that 
antidiunping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  to  Request  a  Review 

Not  later  than  the  last  day  of  April 
1999,  interested  parties  may  request  an 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
April  for  the  following  periods: 


Canada:  Sugar  &  Syrup,  A-122-085 

France:  Sortitol,  A-427-001  

Greece:  Electrolytic  Manganese  Dioxide,  A-484-801  . 
Japan: 

Roller  Chain  Ottier  Than  Bicycle,  A-588-028 

Calcium  Hypochlorite,  A-588-401  

3.5"  Microdisks  And  Media  Therefor,  A-588-802 

Electrolytic  Manganese  Dioxide,  A-588-806 

Kazakhstan:  Ferrosilicon,  A-834-804 

Kenya:  Fresh  Cut  Flowers,  A-779-602  


Period 

ng  Duty  Proceedings 

04/01/98-03/31/99 

04/01/98-03/31/99 

04/01/98-03/31/99 

• 

04/01/98-03/31/99 

04/01/98-03/31/99 

04/01/98-03/31/99 

04/01/98-03/31/99 

04/01/98-03/31/99 

04/01/98-03/31/99 
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Period 


Mexico:  Fresh  Cut  Flowers,  A-201-601 

Norway:  Fresh  &  Chilled  Atlantic  Salmon,  A-403-801  

People's  Republic  of  China:  Brake  Rotors,  A-570-846 

South  Korea:  Color  Television  Receivers,  A-580-008 _ 

Taiwan: 

Color  Television  Receivers,  A-583-009 

Static  Random  Access  Memory,  A-583-827  „ „ 

Turkey:  Certain  Steel  Concrete  Reinforcing  Bars,  A-489-807  

Ukraine:  Ferrosilicon,  A-823-604 

Countwvaillng  Duty  Proceedings 

Norway:  Fresh  &  Chilled  Atlantic  Salmon,  C-403-802  

Peru:  Fresh  Cut  Flowers,  C-333-601 

Suspension  Agreements 
None. 


04/01/98-03/31/99 
04/01/98-03/31/99 
04/01/98-03/31/99 
04/01/98-03/31/99 

04/01/98-03/31/99 
10/01/97-03/31/99 
04/01/98-03/31/99 
04/01/98-03/31/99 

04/01/98-03/31/99 
04/01/98-03/31/99 


In  accordance  with  section  351.213  of 
the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  adminsitrative  review.  The 
Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  F*ursuant  to 
771(9)  of  the  Act,  an  interested  party 
must  specify  the  individual  producers 
or  exporters  covered  by  the  order  or 
suspension  agreement  for  which  they 
are  requesting  a  review  (Department  of 
Commerce  Regulations,  62  FR  27295, 
27494  (May  19, 1997)).  Therefore,  for 
both  antidumping  and  countervailing 
duty  reviews,  the  interested  party  must 
specify  for  which  individual  producers 
or  exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  it  is 
requesting  a  review,  and  the  requesting 
party  must  state  why  it  desires  the 
Secretary  to  review  those  particular 
producers  or  exporters.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  an  exporter  (or 
a  producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
coimtry  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  The  Department  also  ask^ 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Enforcement,  Attention: 
Shelia  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  §351. 303(f)(l)(i)  of  the 
regiilations,  a  copy  of  each  request  must 


be  served  on  every  party  on  the 
Department's  service  Ust. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  Initiation  of 
Administrative  Review  of  Antidumping 
or  Countervailing  Duty  Order,  Finding, 
or  Suspended  Investigation  for  requests 
received  by  the  last  day  of  April  1999. 
If  the  Department  does  not  receive,  by 
the  last  day  of  April  1999,  a  reuqest  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
indentified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  April  9,  1999. 

Bernard  T.  Carreau, 

Deputy  Assistant  Secretary  for  Group  II,  AD/ 
CVD  Enforcement. 

(FR  Doc.  99-9448  Filed  4-14-99;  8:45  am) 


BILUNG  CODE  3510-OS-M 


DEPARTMENT  OF  COMMERCE 
Intematlonal  Trade  Administration 

[A-533-810] 

stainless  Steel  Bar  From  India; 
initiation  of  Antidumping  New  Slilpper 
Review  » 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of 
Antidumping  New  Shipper  Review. 


summary:  The  Department  of  Commerce 
has  received  a  request  to  conduct  a  new 
shipper  review  of  the  antidumping  duty 
order  on  stainless  steel  bar  from  India. 
In  accordance  with  section  751(a)(2)(B) 
of  the  Tariff  Act  and  19  CFR  351.214(d). 
we  are  initiating  this  review. 
EFFECTIVE  DATE:  April  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Zak 
Smith  or  Stephanie  Hofhnan,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  EX:  20230; 
telephone  (202)  482-0189  or  (202)  482- 
4198,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  all 
references  to  the  Department  of 
Commerce's  ("the  Department's") 
regulations  are  to  19  CFR  part  351  (April 
1998). 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

On  February  26, 1999,  the  Department 
received  a  request  from  Meltroll 
Engineering  Pvt.,  Ltd.  ("Meltroll"), 
pursuant  to  section  751(a)(2)(B)  of  the 
Act,  and  in  accordance  with  19  CFR 
351.214(b),  for  a  new  shipper  review  of 
the  antidumping  duty  order  on  stainless 
steel  bar  from  India.  This  order  has  a 
February  aimiversary  month. 
Accordii^gly,  we  are  initiating  a  new 
shipper  review  for  Meltroll  as  requested 
and  the  period  of  review  is  February  1, 
1998  through  January  31, 1999. 

Initiation  of  Review 

In  accordance  with  19  CFR 
351.214(b)(2),  Meltroll  provided 
certification  that  it  did  not  export 
subject  merchandise  to  the  United 
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States  during  the  period  of 
investigation;  certification  that,  since 
the  investigation  was  initiated,  it  has 
never  been  affiliated  with  any  exporter 
or  producer  who  exported  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation,  including 
those  not  individually  examined  during 
the  investigation;  documentation 
establishing:  (i)  The  date  on  which  its 
stainless  steel  bar  was  first  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  or  if  the  exporter  or 
producer  could  not  establish  the  date  of 
first  entry,  the  date  on  which  it  first 
shipped  the  subject  merchandise  for 
export  to  the  United  States;  (ii)  the 
volume  of  that  and  subsequent 
shipments:  and  (iii)  the  date  of  the  first 
sale  to  an  unaffiliated  customer  in  the 
United  States.  Therefore,  in  accordance 
with  section  751(a)(2)(B)(ii)  of  the  Act 
and  19  CFR  351.214(d)(1),  we  are 
initiating  a  new  shipper  review  of  the 
antidumping  duty  order  on  stainless 
steel  bar  bom  India.  Meltroll  agreed  to 
waive  the  time  limits  of  19  CFR 
351.214(1),  in  order  that  the  Department 
may  conduct  this  review  concurrent 
wiUi  the  administrative  review  of  this 
order  for  the  period  February  1, 1998 
through  January  31,  1999,  as  requested 
pursuant  to  section  751(a)  of  the  Act 
and  19  CFR  351.214(j)(3).  Therefore,  we 
intend  to  issue  the  final  results  of  this 
review  not  later  than  365  days  after  the 
last  day  of  the  anniversary  month.  All 
other  provisions  of  19  CFR  351.214  will 
apply  to  Meltroll  throughout  the 
duration  of  this  new  shipper  review. 

We  will  instruct  the  Customs  Service 
to  allow,  at  the  option  of  the  importer, 
the  posting  of  a  bond  or  security  in  lieu 
of  a  cash  deposit,  until  the  completion 
of  the  review,  for  each  entry  of  the 
merchandise  exported  by  the  above 
listed  company,  in  accordance  with  19 
CFR  351.214(e).  Interested  parties  must 
submit  appUcations  for  disclosure  imder 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Act. 

Dated:  March  31, 1999. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  99-9447  Filed  4-14-99;  8:45  am) 

BILLING  CODE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Export  Trade  Certificate  of  Reviawr 

ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  99-00001. 

summary:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  Jacques  Issac  d/b/a  C-Shore 
International  ("C-Shore").  This  notice 
summarizes  the  conduct  for  which 
certification  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Adnainistration, 
202-482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  Part  325  (1997).  The 
Office  of  Export  Trading  Company 
Affairs  ("OETCA")  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in 
the  Federal  Register.  Under  Section  305 
(a)  of  the  Act  and  15  CFR  325.11(a).  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

1.  Products 
All  products. 

2.  Services 
All  services. 

3.  Technology  Rights 

Technology  Rights,  including,  but  not 
limited  to,  patents,  trademarks, 
copyrights  and  trade  secrets  that  relate 
to  P^ducts  and  Services. 

4.  Export  Trade  Facilitation  Services  (as 
they  Relate  to  the  Export  of  Products, 
Services  and  Technology  Rights) 

Export  Trade  Facilitation  Services, 
including,  but  not  limited  to: 
professional  services  in  the  areas  of 
government  relations  and  assistance 
with  state  and  federal  export  programs; 
foreign  trade  and  business  protocol; 
consulting;  market  research  and 
analysis;  collection  of  information  on 


trade  opportunities;  marketing; 
negotiations;  joint  ventures;  shipping 
and  export  management;  export 
hcensing;  advertising;  documentation 
and  services  related  to  compliance  with 
customs  requirements;  insurance  and 
financing;  bonding;  warehousing;  export 
trade  promotion;  trade  show 
exhibitions;  organizational 
development;  management  and  labor 
strategies;  transfer  of  technology; 
transportation;  and  focilitating  the 
formation  of  shippers'  associations. 

Export  ^4a^kets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation  • 

C-Shore  may: 

1.  Provide  and/or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services; 

2.  Engage  in  promotion  and  marketing 
activities  and  collect  and  distribute 
information  on  trade  opportunities  in 
the  Export  Markets; 

3.  Enter  into  exclusive  and/or  non- 
exclusive agreements  with  distributors, 
foreign  buyers,  and/or  sales 
representatives  in  Export  Markets; 

4.  Enter  into  exclusive  or  non- 
exclusive sales  agreements  with 
Supphers,  Export  Intermediaries,  or 
other  persons  for  the  sale  of  Products 
and  Services; 

5.  Enter  into  exclusive  or  non- 
exclusive licensing  agreements  with 
Suppliers,  Export  Intermediaries,  or 
other  persons  for  licensing  Technology 
Rights  in  Export  Markets; 

6.  Allocate  export  orders  among 
suppliers; 

7.  Allocate  the  sales,  export  orders 
and/or  divide  Export  Markets,  among 
Suppliers,  Export  Intermediaries,  or 
other  persons  for  the  sale  of  Products 
and  Services; 

8.  Allocate  the  licensing  of 
Technology  Rights  among  Suppliers, 
Export  Intermediaries,  or  other  persons: 

9.  Establish  the  price  of  Products  and 
Services  for  sale  in  Export  Markets; 

10.  Establish  the  fee  for  licensing  of 
Technology  Rights  in  Export  Markets; 
and 

11.  Negotiate,  enter  into,  and/or 
manage  licensing  agreements  for  the 
export  of  Technology  Rights. 


Terms  and  i 
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Terms  and  Conditions  of  Certificate 

1.  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation,  C- 
Shore  will  not  intentionally  disclose, 
directly  or  indirectly,  to  any  Supplier 
any  information  about  any  other 
Supplier's  costs,  production,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  or  U.S.  business  plans,  strategies, 
or  methods  that  is  not  alre&dy  generally 
available  to  the  trade  or  public. 

2.  C-Shore  will  comply  with  requests 
made  by  the  Secretary  of  Commerce  on 
behalf  of  the  Secretary  of  Commerce  or 
the  Attorney  General  for  information  or 
documents  relevant  to  conduct  under 
the  Certificate.  The  Secretary  of 
Commerce  will  request  such 
information  or  documents  when  either 
the  Attorney  General  or  the  Secretary  of 
Commerce  believes  that  the  information 
or  documents  are  required  to  determine 
that  the  Export  Trade,  Export  Trade 
Activities,  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  Section  303(a)  of  the  Act. 

Definitions 

1.  "Export  Intermediary"  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product 
and/or  Service. 

A  copy  of  this  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility 
Room  4102,  U.S.  Department  of 
Commerce,  l4th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230. 

Dated:  April  8,  1999. 
Morton  Sichnabel, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc.  99-9436  Filed  4-14-99;  8:45  am] 

BILUNG  CODE  3510-Ofl-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Visa  and  Certification 
Requirements  for  Certain  Cotton  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  In  El 
Salvador 

April  8,  1999. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
visa  and  certification  requirements. 

EFFECTIVE  DATE:  April  9,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Auttiority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  limit  for  textile  products  in 
Categories  342/642,  produced  or 
manufactured  in  El  Salvador,  expired  on 
March  28.  1999;  therefore,  textile 
products  in  these  categories,  produced 
or  manufactured  in  El  Salvador  and 
exported  on  or  after  March  29, 1999, 
will  no  longer  require  a  visa  and  will  no 
longer  qualify  for  Special  Access 
Program  treatment.  In  the  letter 
published  below,  the  Chairman  of  CITA 
directs  the  Commissioner  of  Customs  to 
no  longer  require  visas  for  these 
products. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23, 1998).  Also 
see  60  FR  2740,  published  on  January 
11, 1995. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

April  8,  1999. 
Commissioner  of  Customs. 
.  Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  6, 1995, 'as 
amended,  by  the  Chairman.  Committee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  directs  you  to  prohibit  entry  of 
certain  cotton  and  man-made  fiber  textile 
products,  produced  or  manufactured  in  El 
Salvador  which  were  not  properly  visaed  by 
the  Government  of  El  Salvador. 

Effective  on  April  9,  1999,  you  are  directed 
to  amend  the  current  visa  requirements  for 
textiles  aiid  textile  products  in  Categories 
342/642,  produced  or  manufactured  in  El 
Salvador,  to  no  longer  require  visas  for  these 
products  exported  on  or  after  March  29, 
1999.  In  addition,  products  in  these 
categories  from  El  Salvador  will  no  longer 
qualify  for  Special  Access  Program  treatment. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affoirs 


exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  99-9343  Filed  4-14-99;  8:45  am) 
BILUNG  COOe  3S10-OR-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  U.S.  Consumer  Product  Safety 

Commission. 

TIME  AND  DATE:  2:00  p.m.,  Friday,  April 

23,  1999. 

LOCATION:  Room  410,  East  West  Towers. 

4300  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Closed  to  the  Public. 

Matter  to  be  Considered: 

Compliance  Status  Report:  The  staff'  will 
brief  the  Commission  on  the  status  of 
various  compliance  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary.  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  April  12,  1999. 
Sadye  E.  Dunn, 
Secretary. 
[FR  Doc.  99-9604  Filed  4-13-99;  2:27  pm) 

BILLING  CODE  e3S5-01-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

invitation  to  the  Public  To  Participate 
in  a  Working  Group  To  Ehsure  Input 
From  Indian  Tribal  Governments  in 
Development  of  Corporation  Policies 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (Corporation) 
invites  elected  officials  and  other 
representatives  of  Indian  tribal 
governments  to  participate  in  a  working 
group  to  facilitate  input  in  the 
development  of  Corporation  policies 
that  significantly  or  uniquely  affect 
Indian  tribal  governments  and  their 
communities. 

ADDRESSES:  Responses  may  be  mailed  to 
the  Corporation  at  the  following 
address:  Corporation  for  National 
Service,  Attn:  Cynthia  Johnson,  1201 
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New  York  Avenue  NW,  Washington,  DC 
20525  or  by  sending  electronic  mail  to: 
cljohnso@cns.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Johnson,  (202)  606-5000,  ext. 
541.  TDD  (202)  565-2799.  For 
individuals  with  disabilities, 
information  will  be  made  available  in 
alternative  formats  upon  request. 
SUPPLEMENTARY  INFORMATION:  The 
Corporation  is  a  government  corporation 
that  engages  Americans  of  all  ages  and 
backgrounds  in  community-based 
service,  including  through  AmeriCorps. 
This  service  addresses  the  nation's 
education,  public  safety,  human,  and 
environmental  needs  to  achieve  direct 
and  demonstrable  results.  In  doing  so, 
the  Corporation  fosters  civic 
responsibility  and  strengthens  the  ties 
that  bind  us  together  as  a  people. 

In  light  of  Executive  Order  13084,  the 
Corporation  seeks  to  provide  an 
effective  mechanism  through  which 
elected  ofRcials  and  other 
representatives  of  Indian  tribal 
governments  may  contribute  meaningful 
and  timely  input  in  the  development  of 
Corporation  policies  that  significantly  or 
uniquely  affect  their  commimities. 
Individuals  interested  in  participating 
in  a  working  group  for  this  purpose 
should  contact  the  Corporation  as  stated 
above. 

Dated:  April  9, 1999. 
Thomas  L.  Bryant, 

Acting  General  Counsel. 

[FR  Doc.  99-9358  Filed  4-14-99;  8:45  am] 

BHJJNGCOOE  60S0-2»-il 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0054] 

Submission  for  0MB  Review; 
Comment  Request  Entitled  U.S.-Flag 
Air  Carriers  Certification 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  0MB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  a 
request  to  review  and  approve  an 


extension  of  a  currently  approved 
information  collection  requirement 
concerning  U.S.-Flag  Air  Carriers 
Certification.  A  request  for  public 
comments  was  published  at  64  FR  6054, 
February  8, 1999.  No  comments  were 
received. 

DATES:  Comments  may  be  submitted  on 
orbeforeMay  17, 1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102.  NEOB. 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS).  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Section  5  of  the  International  Air 
Transportation  Fair  Competitive 
Practices  Act  of  1974  (49  U.S.C.  1517) 
(Fly  America  Act)  requires  that  all 
Federal  agencies  and  Government 
contractors  and  subcontractors  use  U.S.- 
flag  air  carriers  for  U.S.  Government- 
financed  international  air  transportation 
of  personnel  (and  their  personal  efiiects) 
or  property,  to  the  extent  that  service  by 
those  carriers  is  available.  It  requires  the 
Comptroller  General  of  the  United 
States,  in  the  absence  of  satisfactory 
proof  of  the  necessity  for  foreign-flag  air 
transportation,  to  disallow  expenditures 
from  funds,  appropriated  or  otherwise 
established  for  the  account  of  the  United 
States,  for  international  air 
transportation  secured  aboard  a  foreign- 
flag  air  carrier  if  a  U.S.-flag  carrier  is 
available  to  provide  such  services.  In 
the  event  that  the  contractor  selects  a 
carrier  other  than  a  U.S.-flag  air  carrier 
for  international  air  transportation,  the 
contractor  shall  include  a  certification 
on  vouchers  involving  such 
transportation.  The  contracting  officer 
uses  the  information  furnished  in  the 
certification  to  determine  whether 
adequate  justification  exists  for  the 
contractor's  use  of  other  than  a  U.S.-flag 
air  carrier. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 


The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  150; 
responses  per  respondent,  2;  total 
annual  responses,  300;  preparation 
hours  per  response,  .25;  and  total 
response  burden  hours,  75. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  GenersJ  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035, 1800  F  Street,  NW. 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0054.  U.S.  -Flag  Air  Carriers 
Certification,  in  all  correspondence. 

Dated:  April  12, 1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  99-9400  Filed  4-14-99;  8:45  am] 
BHJJNQ  COOE  6a20-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES  • 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0053] 

Proposed  Collection;  Comment 
Request  Entitled  Permits,  Authorities, 
or  Franchises  Certification 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Permits,  Authorities,  or 
Franchises  Certification.  The  cleamace 
currently  expires  on  May  31, 1999. 
DATES:  Comments  may  be  submitted  on 
or  before  May  17, 1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 


FOR  FURTHI 

Linda  Klei 
Division,  C 

SUPPLEMEN 
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20405.  Please  cite  OMB  Control  No. 
9000-0053,  Permits,  Authorities,  or 
Franchises  Certification,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

This  certification  and  copies  of 
authorizations  are  needed  to  determine 
that  the  offeror  has  obtained  all 
authorizations,  permits,  etc.,  required  in 
connection  with  transporting  the 
material  involved.  The  contracting 
officer  reviews  the  certification  and  any 
documents  requested  to  ensure  that  the 
offeror  has  complied  with  all  regulatory 
requirements  and  has  obtained  any 
permits,  licenses,  etc.,  that  are  needed. 

B.  Annual  Reportiiig  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  for  the  first 
completion,  1  minute  for  subsequent 
completions,  or  an  average  of  5.7 
minutes  per  completion,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  annual  reporting  biuden  is 
estimated  as  follows:  Respondents, 
1,106;  responses  per  respondent,  3;  total 
annual  responses,  3,318;  preparation 
hoiu-s  per  response,  .094;  and  total 
response  burden  hours,  312. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0053,  Permits,  Authorities,  or 
Franchises  Certification,  in  all 
correspondence. 

Dated:  April  12, 1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  99-9401  Filed  4-14-99;  8:45  am] 
BILUNG  CODE  6620-a4-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0055] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Freigtrt 
Classification  Description 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  ciurently  approved 
information  collection  requirement 
concerning  Freight  Classification 
Description.  A  request  for  public 
comments  was  pubUshed  at  64  FR  6053, 
February  8, 1999.  No  comments  were 
received. 

DATES:  Comments  may  be  submitted  on 
or  before  May  17, 1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0055,  Freight  Classification 
Description,  in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 
SUPPLEMENTARY  INFORMATKM: 

A.  Purpose 

When  the  Government  purchases 
supplies  that  are  new  to  the  supply 
system,  nonstandard,  or  modifications 
of  previously  shipped  items,  and 
different  freight  classifications  may 
apply,  offerors  are  requested  to  indicate 
the  full  Uniform  Freight  Classification 
or  National  Motor  Freight  Classification. 
The  information  is  used  to  determine 
the  proper  freight  rate  for  the  supplies. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 


average  10  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  aimual  reporting  burden  is 
estimated  as  follows;  Respondents, 
2,640;  responses  per  respondent,  3;  total 
annual  responses,  7,920;  preparation 
hours  per  response,  .167;  and  total 
response  biirden  hoius,  1,323. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justificatibn  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035,  1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0055,  Freight  Classification 
Description,  in  all  correspondence. 

Dated:  April  12, 1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  99-9402  Filed  4-14-99;  8:45  am) 

nLUNQ  CODE  6a2»-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTFIATION 

[OMB  Control  No.  9000-0057] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Evaluation 
of  Export  Offers 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (Fi  R) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  ciurently  approved 
information  collection  requirement 
concerning  Evaluation  of  Export  Offers. 
A  request  for  public  comments  was 
published  at  64  FR  6053,  February  8, 
1999.  No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  May  17, 1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden 
should  be  submitted  to:  FAR  Desk 
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Officer.  OMB,  Room  10102,  NEOB. 
Washington.  DC  20503.  and  a  copy  to 
the  General  Services  Administration. 
FAR  Secretariat  (MVRS).  1800  F  Street. 
NW.  Room  4035.  Washington.  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein.  Federal  Acquisition  Policy 
Division.  GSA  (202)  501-3775. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Offers  submitted  in  response  to 
Government  solicitations  must  be 
evaluated  and  awards  made  on  the  basis 
of  the  lowest  laid  down  cost  to  the 
Government  at  the  overseas  port  of 
discharge,  via  methods  and  ports 
compatible  with  required  delivery  dates 
and  conditions  affecting  transportation 
known  at  the  time  of  evaluation.  Offers 
are  evaluated  on  the  basis  of  shipment 
through  the  port  resulting  in  the  lowest 
cost  to  the  Ciovemment.  This  provision 
collects  information  regarding  the 
vendor's  preference  for  delivery  ports. 
The  information  is  used  to  evaluate 
offers  and  award  a  contract  based  on  the 
lowest  cost  to  the  Government. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  fbr  this 
collection  of  information  is  estimated  to 
average  30  minutes  for  the  first 
completion.  10  minutes  for  subsequent 
completions,  or  an  average  of  15 
minutes  per  completion,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  100; 
responses  per  respondent,  4;  total 
annual  responses,  400;  preparation 
hours  per  response,  .25;  and  total 
response  burden  hours.  100. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS).  Room  4035. 1800  F  Street,  NW, 
Washington,  DC  20405.  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0057,  Evaluation  of  Export  Offers, 
in  all  correspondence. 

Dated;  April  12. 1999. 
Edward  C.  Loeb, 

Director.  Federal  Acquisition  Policy  Division. 
|FR  Doc.  9^9403  Filed  4-14-99;  8:45  am] 
BILLING  C006  6«20-34-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0071] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Price 
Redetermination 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0071). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  ciurently  approved 
information  collection  requirement 
concerning  Price  Redetermination.  A 
request  for  public  comments  was 
published  at  64  FR  6056,  February  8. 
1999.  No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  May  17, 1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington.  DC  20503.  and  a  copy  to 
the  General  Services  Administration. 
FAR  Secretariat  (MVRS).  1800  F  Street, 
NW,  Room  4035.  Washington,  DC 
20405. 

Please  cite  OMB  Control  No.  9000- 
0071 ,  Price  Redetermination,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Federal  Acquisition 
Policy  Division,  GSA,  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Fixed-price  contracts  with 
prospective  price  redetermination 
provide  for  firm  fixed  prices  for  an 
initial  period  of  the  contract  with 
prospective  redetermination  at  stated 
times  during  performance.  Fixed  price 
contracts  with  retroactive  price 
redetermination  provide  for  a  fixed 
ceiling  price  and  retroactive  price 
redetermination  within  the  ceiling  after 
completion  of  the  contract.  In  order  for 
the  amounts  of  price  adjustments  to  be 


determined,  the  firms  performing  imder 
these  contracts  must  provide 
information  to  the  Government 
regarding  their  expenditures  and 
anticipated  costs.  The  information  is 
used  to  establish  fair  price  adjustments 
to  Federal  contracts. 


B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
3,500;  responses  per  respondent,  2;  total 
annual  responses,  7,000;  preparation 
hours  per  response,  1;  and  total 
response  burden  hours,  7,000. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035, 1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0071,  Price  Redetermination,  in 
all  correspondence. 

Dated:  April  12. 1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  99-9404  Filed  4-14-99;  8:45  am] 
BILLING  COOE  6«20-44-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0061] 

Submission  for  OMB  Review; 
Comment  Request  Entitled 
Transportation  Requirements 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
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concerning  Transportation 
Requirements.  A  request  for  public 
comments  was  published  at  64  FR  6054, 
February  8, 1999.  No  comments  were 
received. 

DATES:  Comments  may  be  submitted  on 
or  before  May  17, 1999. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  0MB,  Room  10102,  NEOB, 
Washington,  DC  20503  and  a  copy  to  the 
General  Services  Administration,  FAR 
Secretariat  (MVRS),  1800  F  Street,  NW, 
Room  4035,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0061, 
Transportation  Requirements,  in  all 
correspondence. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Linda  Klein,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3775. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

FAR  Part  47  and  related  clauses 
contain  policies  and  procedures  for 
applying  transportation  and  traffic 
management  considerations  in  the 
acquisition  of  supplies  and  acquiring 
transportation  or  transportation-related 
services.  Generally,  contracts  involving 
transportation  require  information 
regarding  the  natiu^  of  the  supplies, 
method  of  shipment,  place  and  time  of 
shipment,  applicable  charges,  marking 
of  shipments,  shipping  documents  and 
other  related  items.  This  information  is 
required  to  ensure  proper  and  timdy 
shipment  of  Government  supplies. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .23  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
soiuces,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
65,000;  responses  per  respondent,  4.36; 
total  annud  responses,  283,400; 
preparation  hours  per  response,  .23;  and 
tot^  response  burden  hours,  65,182. 

Obtaining  copies  of  proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035, 1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202)' 
208-7312.  Please  cite  OMB  Control  No. 
9000-0061,  Transportation 
Requirements,  in  all  correspondence. 


Dated:  April  12. 1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
(PR  Doc.  99-9405  Filed  4-14-99;  8:45  am] 

BtLUNG  CODE  a«0-34-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0068] 

SubmlMlon  for  OMB  Reviaw; 
Comment  Request  Entitled  Economic 
Price  Adjustment 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  Nationed  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

^MMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Economic  Price  Adjustment. 
A  request  for  pubUc  comments  was 
pubUshed  at  64  FR  6055,  February  8, 
1999.  No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  May  17, 1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405. 

Please  cite  OMB  Control  No.  9000- 
0068,  Economic  Price  Adjustment,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

A  fixed-price  contract  with  economic 
price  adjustment  provides  for  upward 
and  downward  revision  of  the  stated 
contract  price  upon  occurrence  of 
specified  contingencies.  In  order  for  the 
contracting  officer  to  be  aware  of  price 


changes,  the  firm  must  provide 
pertinent  information  to  the 
Government.  The  information  is  used  to 
determine  the  proper  amount  of  price 
adjustments  required  under  the 
contract. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
5,346  responses  per  respondent,  I;  total 
annual  responses,  5,346  preparation 
hours  per  response,  .25;  and  total 
response  burden  hours,  1,357. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  fitjm  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035, 1800  F  Street,  NW. 
Washington,  DC  20405,  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0068,  Economic  Price  Adjustment, 
in  all  correspondence. 

Dated:  April  12, 1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  99-9406  Filed  4-14-99;  8:45  am] 
SajJNQ  CODE  6U0-34-4> 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  Of  Availability  of  Invention  for 
Licensing;  Govemment-Owmed 
Invention 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  Ucensing  by  the  Department  of  the 
Navy. 

U.S.  Patent  Application  Serial  No.  08/ 
002,031  entitled  "Method  and 
Apparatus  for  Modeling  Cosmic  Ray 
Effects  on  Microelectronics"  Navy  Case 
No.  78,824. 

Requests  for  copies  of  the  patent 
application  cited  should  be  directed  to 
the  Naval  Research  Laboratory,  Code 
3008.2,  4555  Overlook  Avenue,  S.W., 
Washington,  DC  20375-5320,  and  must 
include  the  Navy  Case  niunber. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Cotell,  Ph.D.,  Head. 
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Technology  Transfer  Office,  ^4RL  Code 
1004,  4555  Overlook  Avenue.  S.W., 
Washington.  D.C.  20375-5320. 
telephone  (202)  767-7230. 

(Authority:  35  U.S.C.  207,  37  CFR  Part 
404). 

Dated:  April  7. 1999. 
Pamela  A.  Hoiden, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps.  U.S.  Navy.  Federal  Register 
Liaison  Officer. 
(FR  Doc.  99-9424  Filed  4-14-99;  8:45  am) 

BILUNQ  CODE  3S1IMT^ 


DEPARTMENT  OF  DEFENSE 

Department  of  ttw  Navy 

Notice  of  Availability  of  Government- 
Owned  Invention  for  Licensing 

AGEI4CY:  Department  of  the  Navy.  DOD. 
ACTKNl:  Notice. 

summary:  The  following  invention  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy.  U.S.  Patent  Number  5.858.801 
entitled.  "Patterning  Antibodies  on  A 
Surface" 

ADDRESSES:  Requests  for  copies  of  the 
patent  cited  should  be  directed  to  Mr. 
Dick  Bloomquist,  Director  Technology 
Transfer.  Naval  Surface  Warfare  Center 
Carderock  Division.  Code  0117.  9500 
MacArthur  Blvd..  West  Bethesda.  MD 
20817-5700. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dick  Bloomquist.  Director  Technology 
Transfer.  Naval  Surface  Warfare  Center 
Carderock  Division.  Code  0117.  9500 
MacArthur  Blvd.,  West  Bethesda,  MD 
20817-5700,  telephone  (301)  227-1299. 

Dated:  April  7, 1999. 
Pamela  A.  Hoiden, 

Lieutenant  Commander.  Judge  Advocate 
General's  Corps,  U.S.  Navy.  Federal  Register 
Liaison  Officer. 
[FR  Doc.  99-9425  Filed  4-14-99;  8:45  ami 

BtLUNQCOOE  3S1»-FF-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 

SUMMARY:  The  Acting  Leader, 
biformation  Management  Group,  Office 
of  the  Chief  hiformation  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 


DATES:  hiterested  persons  are  invited  to 
submit  comments  on  or  before  June  14, 
1999. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue,  S.W..  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651,  or  should  be  electronically 

mailed  to  the  internet  address  Pat — 

Sherrill@ed.gov,  or  should  be  faxed  to 
202-708-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  hiformation 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  pubUc  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  fiequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 


collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  April  9, 1999. 
William  E.  Burrow, 

Acting  Leader.  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Phase  1  of  the  National 
Evaluation  of  Talent  Search  and 
Educational  Opportunity  Centers. 

Frequency:  One  time. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  445. 
Burden  Hours:  301. 

Abstract;  The  purpose  of  this 
evaluation  is  to  provide  updated 
information  on  the  operation  and 
implementation  of  Talent  Search  and 
Educational  Opportunity  Centers  and  to 
examine  the  feasibility  of  conducting  a 
study  of  Talent  Search  Outcomes  and 
impact  on  students.  The  Talent  Search 
Program  has  the  purpose  of  increasing 
the  number  of  youth  from 
disadvantaged  backgrounds  who 
graduate  from  high  school  and  enroll  in 
postsecondary  institutions.  Educational 
Opportimity  Centers  have  goals  and 
services  similar  to  Talent  Search  but 
with  a  focus  on  serving  an  adult 
population  that  has  left  school  prior  to 
completion.  Clearance  is  requested  for 
two  data  collection  efforts:  (1)  a  census- 
survey  of  all  Talent  Search 
Coordinators/Directors,  and  (2)  a 
census-survey  of  all  EOC  Coordinators/ 
Directors. 

Office  of  Student  Financial  Assistance 
Programs 

Type  of  Review:  Revision. 

Titie:  Student  Aid  Report  (SAR). 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Burden: 
Responses:  9.848.645. 
Burden  Hours:  3,775,753. 

Abstract:  The  Student  Aid  Report 
(SAR)  is  used  to  notify  all  applicants  of 
their  eligibility  to  receive  Federal 
student  aid  for  postsecondary 
education.  The  form  is  submitted  by  the 
^plicant  to  the  institution  of  their 
choice. 

(FR  Doc.  99-9373  Filed  4-14-99;  8:45  am) 

BILUNG  CODE  4000-01-P 
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DEPARTMENT  OF  ENERGY 

Gokton  Field  Offica;  Supplemental 
Announcement  to  ttie  Broad  Based 
Solicitation  for  Financial  Assistance 
Applications  involving  Research, 
Development  and  Demonstration  for 
the  Office  of  Energy;  Efficiency  and 
Renewable  Energy;  Energy  Efficient 
industrialized  Housing  (EEIH) 

agency:  Golden  Field  Office.  DOE. 
ACTION:  Notice  of  Supplemental 
Announcement  11  to  the  Broad  Based 
Solicitation  for  Financial  Assistance 
Applications  DE-PS36-99GO10383. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  piu^uant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.8,  is  announcing  its  intention  to 
solicit  apphcations  for  Energy  Efficient 
Industrialized  Housing.  The  financial 
assistance  award  issued  under  this 
Supplemental  Announcement  will  be  a 
cooperative  eigreement. 
DATES:  The  solicitation  will  be  issued  on 
or  about  April  15, 1999. 
ADDRESSES:  Copies  of  the  Solicitation 
once  issued,  can  be  obtained  from  the 
Golden  Field  Office  Home  page  at  http.7 
/www.eren.doe.gov/golden/ 
solicitations.html. 
SUPPLEMENTARY  INFORMATION:  The 
Building  Technology  Program  of  the 
Department  of  Energy  (DOE)  Office  of 
Energy  Efficiency  and  Renewable 
Energy  (EERE),  pursuant  to  the  DOE 
Financial  Assistance  Rides,  10  CFR 
600.8,  is  announcing  its  intention  to 
solicit  Financial  Assistance 
Applications  seeking  DOE  cost  sharing 
of  projects  that  will  accelerate  the 
nation  wide  adoption  of  Energy  Efficient 
Industrialized  Housing  (EEIH) 
technologies,  materials  and  methods 
through  direct  interaction  with  the 
building  industry.  This  solicitation  is  an 
integral  component  of  the 
Adioinistration's  Climate  Change  Action 
Plan  to  reduce  energy  use  in  single  and 
multifamily  residential  housing,  and  to 
lower  greenhouse  gas  emissions. 

Availability  of  the  Solicitation:  For 
information  about  guidelines  and 
requirements  for  submitting 
Apphcations,  see  EERE's  Broad  Based 
Solicitation  for  Submission  of  Financial 
Assistance  Applications  Involving 
Research,  Development  and 
Demonsti-ation,  DE-PS36-99GO10383, 
foimd  on  the  Golden  Field  Office  Home 
Page  at  http://www.eren.doe.gov/ 
golden/solicitations.html.  It  is 
anticipated  that  Supplemental 
Aimoimcement — 11,  "Energy  Efficient 
Industrialized  Housing,"  will  be 
available  for  downloading  on  or  after 
April  15,  1999  from  this  same  Home 


Page  address,  with  responses  due  May 
28, 1999. 

The  objective  of  this  solicitation  is  to 
accelerate  nationwide  adoption  of 
advanced  housing  principles  by  the 
building  industry  through  engineering 
development,  monitoring  and 
evaluation,  testing,  education,  and 
innovative  outreach  activities  targeting 
large  and  small  builders,  building 
components  and  product  manufacturers, 
developers,  and  code  bodies.  Proposals 
are  soiight  to  carry  out  engineering 
development,  testing,  performance 
monitoring,  or  other  innovative 
activities  tiiat,  taken  together,  will  serve 
to  accelerate  the  adoption  of  Energy 
Efficient  Industrialized  Housing  (EEIH) 
program  technologies  and  practices. 
While  applicants  are  not  restricted  in 
the  type  of  activities  that  they  propose, 
the  following  examples  serve  to  define 
areas  that  are  of  signfficant  interest  to 
the  Department: 

•  Research,  development,  and  testing 
of  advanced  technologies,  component 
and  systems  designs,  manufacturing 
processes,  and  delivery  systems  targeted 
to  energy  efficient  industriahzed 
housing. 

•  Increasing  the  use  of  EEIH 
technologies  and  practices  within  the 
Affordable  Housing  market.  This 
includes  such  programs  as  Habitat  for 
Humanity  or  similar  organizations. 

•  Incorporating  EEIH  technologies 
and  practices  as  a  part  of  innovative 
building  programs  being  carried  out 
throughout  the  country  including 
"green"  buildings,  "health"  houses, 
DOE'S  "Building  America"  builder 
consortia  and  "Rebuild  America" 
partnerships,  and  EPA's  "ENERGY 
STAR"  buildings  program. 

•  Measuring,  evaluating,  and 
reporting  on  the  performance  of 
industrialized  housing  equipment, 
components,  systems,  and  complete 
buildings  as  a  means  of  establishing  the 
benefits  of  EEIH  building  practices  in 
general,  as  well  as  improving  the 
performance  of  specific  designs, 
materials,  and  manufacturing 
techniques. 

•  Establishing  design  and 
construction  educational  programs  that 
will  serve  as  effective  EEIH  technology 
transfer  mechanisms  to  homebuilders 
and  developers. 

•  Promoting  the  use  of  innovative 
building  systems  that  optimize  the 
functional  performance  of  industrialized 
buildings  and  their  associated  HVAC, 
electrical,  lighting,  and  pliunbing 
systems. 

•  Evaluating  advanced  methods  of 
production,  process  engineering, 
resource  planning,  and  inventory 


control  applicable  to  fectory-built 
housing. 

•  Providing  information,  training,  and 
technical  assistance  to  building 
professionals  on  EEIH  technologies  and 
techniques. 

The  award(s)  under  this 
Supplemental  Announcement  will  be  in 
the  form  of  a  Cooperative  Agreement, 
with  a  term  of  three  (3)  to  five  (5)  years 
per  award.  Subject  to  the  availability  of 
funding,  DOE  anticipates  selecting  one 
or  two  applications  for  award,  with  total 
fiscal  year  (FY)  1999  funding  not  to 
exceed  $800,000.  Anticipated  total 
funding  for  each  subsequent  year  will  be 
$1,000,000.  A  minimum  cost  share  of 
20%  of  the  total  project  cost  is  required. 
SoUcitation  Number  DE-PS36- 
99GO10383,  in  conjunction  with  this 
Supplemental  Announcement-11,  will 
include  complete  information  on  the 
program,  including  technical  aspects, 
funding,  application  preparation 
instructions,  application  evaluation 
criteria,  and  other  factors  that  will  be 
considered  when  selecting  projects  for 
funding.  Issuance  of  the  Supplemental 
Annoimcement  is  expected  to  take  place 
on  or  about  April  15, 1999,  with 
responses  due  on  May  28, 1999. 
Questions,  following  issuance  of  the 
solicitation,  should  be  submitted  in 
writing  to:  John  R.  Golovach,  DOE 
Golden  Field  Office,  1617  Cole 
Boulevard,  Golden,  CO  80401-3393; 
transmitted  via  facsimile  to  John  R. 
Golovach  at  (303)  275-4788;  or 
electronically  to 

John golovach@nrel.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  Golovach,  Contract  Specialist  by  e- 

mail  at:  John golovacb@nrel.gov,  or 

Jeffrey  L.  Hahn,  Project  Officer,  at: 
jeff hahn@nrel.gov. 

Issued  in  Golden,  Colorado,  on  April  6, 
1999. 

Beth  H.  Peterman, 

Acting  Director,  Office  of  Acquisition  and 

Financial  Assistance. 

[FR  Doc.  99-9435  Filed  4-14-99;  8:45  am) 

BHJJNQ  CODE  6480-01-P 


DEPARTMENT  OF  ENERGY 

GkMden  Field  Office;  Supplemental 
Announcement  to  tt>e  Broed  Based 
Solicitation  for  Rnancial  Assistance 
Applications  involving  Research, 
Development  and  DenKmstration  for 
ttM  Office  of  Energy  Efficiency  and 
Renewable  Energy;  Photovottaics  for 
Schools 

agency:  Golden  Field  Office,  U.S. 
Department  of  Energy. 
ACTION:  Supplemental  Announcement- 
12  to  the  Broad  Based  Solicitation  for 
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Financial  Assistance  Applications,  DE- 
PS36-99GO10383. 


SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.8,  is  announcing  its  intention  to 
solicit  applications  for  Photovoltaics  for 
Schools.  The  financial  assistance 
awards  issued  under  this  Supplemental 
Aimouncement  will  be  cooperative 
agreements. 

DATES:  The  Supplemental 
Announcement  will  be  issued  on  or 
about  April  9, 1999. 

ADDRESSES:  Copies  of  the  Supplemental 
Annoimcement  once  issued,  can  be 
obtained  from  the  Golden  Field  Office 
Home  page  at  http://www.eren.doe.gov/ 
golden/solicitations.html. 
SUPPLEMENTARY  INFORMATION:  DOE  is 
soliciting  appUcations  to  develop  and 
demonstrate  a  model  for  integrating 
photovoltaics  (PV)  into  middle  and  high 
school  buildings  and  education 
programs.  The  model  is  intended  to 
assist  school  districts  throughout  the 
country  to  reduce  their  utility  costs 
throu^  the  installation  of  photovoltaic 
systems  and  to  broaden  their 
educational  programs  to  include 
renewable  energy.  The  PV  installations 
are  intended  to  produce  electricity  for 
the  reduction  of  utility  costs  and  to 
serve  as  teaching  aids  for  the 
introduction  of  renewable  energy  into 
each  school's  science  program.  It  is 
within  DOE's  mission  to  assist  the 
general  public  and  specific  segments, 
such  as  school  districts  and  related 
communities,  to  improve  both 
educational  programs  and  facilities 
through  the  use  of  renewable  energy 
technologies  such  as  photovoltaics.  The 
objective  of  this  Supplemental 
Annoimcement  is  to  select  Applicants 
who  can  develop  an  innovative  model 
for  integrating  photovoltaics  into  school 
buildings,  educational  programs,  and 
community  awareness.  Successful 
applications  should  demonstrate  the 
viability  of  integrating  photovoltaics 
into  new  or  existing  middle  and  high 
school  buildings,  the  feasibiUty  of 
reducing  energy  costs,  the  potential  for 
increased  student,  teacher,  and 
community  awareness  of  photovoltaic 
energy  systems,  and  the  likelihood  of 
applying  the  model  in  other  school 
districts  across  the  nation.  Applicants 
are  encouraged,  but  not  required,  to 
form  business  relationships  or 
collaborative  arrangements  with 
schools.  School  District(s),  the  U.S. 
photovoltaic  power  industry.  National 
Laboratories,  the  utiUty  industry, 
academic  institutions,  and  community 
groups  to  respond  to  this  Supplemental 


Aimouncement  for  the  advancement  of 
photovoltaic  technology.  The  ability  of 
the  Participants  to  develop  a  model  and 
demonstrate  photovoltaic  systems  in 
schools  along  with  the  capability  to 
develop  model  educational  and 
informational  materials  related  to  the 
demonstration  activities  will  be  factors 
in  selecting  projects  for  award  under 
this  Supplemental  Announcement. 
Awards  under  this  Supplemental 
Annoimcement  will  be  Cooperative 
Agreements  with  a  term  of  up  to  one 
year.  Subject  to  funding  availability,  the 
total  DOE  funding  available  under  this 
Supplemental  Announcement  will  be 
approximately  $100,000.  DOE 
anticipates  selecting  one  to  two 
applications  for  award  under  this 
Supplemental  Announcement.  A 
minimum  cost  share  of  50%  of  total 
project  costs  is  required  in  order  to  be 
considered  for  award  under  this 
Supplemental  Announcement. 
Solicitation  Number  DE-PS3&- 
99GO10383,  in  conjunction  with  this 
Supplemental  Aimouncement-12,  will 
include  complete  information  on  the 
program  including  technical  aspects, 
funding,  application  preparation 
instructions,  application  evaluation 
criteria,  and  other  factors  that  will  be 
considered  when  selecting  projects  for 
funding.  Responses  to  the  Supplemental 
Aimouncement  are  due  on  June  10, 
1999.  Questions  should  be  submitted  in 
writing  to:  John  P.  Motz.  DOE  Golden 
Field  Office,  1617  Cole  Boulevard. 
Golden,  CO  80401-3393;  transmitted  via 
facsimile  to  John  P.  Motz  at  (303)  275- 
4788;  or  electronically  to 

John motz@nrel.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Motz,  Contract  Specialist,  at  303-275- 
4737,  e-mail  john_motz@m^l.gov,  or 
Robert  Martin,  Project  Officer,  at  303- 
275^763,  e-mail 
robert martin@nrel.gov. 

Issued  in  Golden,  Colorado,  on  April  7. 
1999. 
Beth  H.  Peterman, 

Acting  Procurement  Director,  GO. 

[PR  Doc.  99-9434  Filed  4-14-99;  8:45  am] 

BILLING  COO€  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Nevada  Test 
Site 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  aimounces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Nevada  Test  Site. 


The  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
aimounced  in  the  Federal  Register. 
DATES:  Wednesday.  May  5, 1999:  5:30 
p.m.-9:00  p.m. 

ADDRESSES:  U.S.  Department  of  Energy, 
Nevada  Support  Facility,  Great  Basin 
Room,  232  Energy  Way,  North  Las 
Vegas,  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Rohrer,  U.S.  Department  of 
Energy,  Office  of  Environmental 
Management,  P.O.  Box  98518,  Las 
Vegas.  Nevada  89193-8513.  phone: 
702-295-0197. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Advisory 
Board  is  to  make  recommendations  to 
DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

5:30  p.m.    Call  to  Order 

5:40  p.m.    Presentations 

7:00  p.m.    Public  Comment/Questions 

7:30  p.m.    Break 

7:45  p.m.  Review  Action  Items 

8:00  p.m.    Approve  Meeting  Minutes 

8:10  p.m.    Committee  Reports 

8:45  p.m.    Public  Comment 

9:00  p.m.    Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Kevin  Rohrer,  at  the  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Kevin 
Rohrer  at  the  address  listed  above. 

Issued  at  Washington,  DC  on  April  8, 1999. 
Racliel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[PR  Doc.  99-9344  Filed  4-14-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleelon 


[DocicM  No*.  NJ97-3-006and  EL9e-4«- 
000] 

Unltad  Statee  Department  of  Energy, 
Bonneville  Power  Administration; 
Notice  of  HIIng 

April  9, 1999. 

Take  notice  that  on  March  30. 1999, 
with  the  United  States  Department  of 
Energy's  request  for  withdrawal  of 
Bonneville's  Petition  for  Expedited 
Declaratory  Order  Approving  an 
Amendment  to  Bonneville's  Open 
Access  Transmission  Tariff  and  for 
Exemption  in  Lieu  of  Filing  Fee,  filed 
with  the  Commission  on  March  23, 
1999,  noticed  separately,  Bonneville 
also  filed  a  Petition  for  Expedited 
Declaratory  Order  that  Proposed 
Amended  Open  Access  Transmission 
Tariff  Maintains  Reciprocity  Finding 
and  For  Exemption  in  Lieu  of  Filing 
Fee. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regidatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules'211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  April  19, 
1999.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  die 
Internet  at  http://www.fierc.fisd.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watsen,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-9365  Filed  4-14-99;  8:45  am] 
aumo  CODE  sm-m-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP99-292-000] 

CokjmMa  Gaa  Transmission 
Corporation;  Notice  of  Request  Under 
Blanicat  Autttortzatlon 

April  9, 1999. 

Take  notice  that  on  April  7, 1999, 
Coltunbia  Gas  Transmission  (Colmnbia), 
12801  Fair  Lakes  Parkway,  Fairfax, 
Virginia  22030-0146,  filed  a  request 
with  the  Commission  in  Docket  No. 
CP99-292-O00,  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  construct  and  operate  the  facilities 
necessary  to  establish  two  additional 
points  of  delivery  to  an  existing 
customer  for  firm  transportation  service 
authorized  in  blanket  certificate  issued 
in  Docket  No.  CP83-76-000,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://wMrw.ferc.fsd.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Columbia  proposes  to  construct  and 
operate  the  facilities  necessary  to 
establish  two  points  of  delivery  to 
Mountaineer  Gas  Company  (MGC),  in 
Upshur  County,  West  Virginia  which 
would  involve  construction  of 
interconnecting  facilities  located  on 
Columbia's  existing  right-of  way.  The 
estimated  cost  to  construct  the  new 
points  of  delivery  would  be  $300  and 
would  be  treated  as  an  O&M  Expense. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  wididrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  9^9366  Filed  4-14-99;  8:45  am] 
BHJJNQ  cooE  cnr-oi-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP93-3-003] 

Northern  Border  Pipeline  Company; 
Notice  of  Petition  to  Amend 

April  9, 1999. 

Take  notice  that  on  April  5, 1999, 
Northern  Border  Pipeline  Company 
(Northern  Border),  1111  South  103rd 
Street,  Omaha,  Nebraska  68124-1000, 
filed  a  petition  to  amend  the 
authorization  issued  on  October  30, 
1992,  as  previously  amended  by  the 
order  issued  on  February  25, 1994, 
requesting  authority  to  add  existing 
receipt  and  delivery  points  on  the 
Northern  Border  System  as  secondary 
receipt  and  delivery  points  and  to  allow 
the  backhaul  flow  of  gas  under  the  U.S. 
Shippers  Service  Agreement,  as 
amended,  between  Northern  Border  and 
Pan-Alberta  Gas  (U.S.)  Inc.  (PAG-US), 
all  as  more  fully  set  forth  in  the  petition 
on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Northern  Border  states  that  the 
purpose  of  its  proposal  is  that  it 
provides  PAG-US  greater  flexibility 
when  conducting  business  with  markets 
and  suppliers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April 
30. 1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  regiilations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  wiU 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Conmaission's  rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  dociunents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  other  interveners.  An  intervenor 
can  file  for  rehearing  of  any  Commission 
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order  and  can  petition  for  a  court  review 
of  any  such  order.  However,  an 
intervener  must  submit  copies  of 
comment  or  any  other  filing  it  makes 
with  the  Commission  to  every  other 
intervener  in  the  proceeding,  as  well  as 
filing  an  original  and  14  copies  with  the 
Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  docimients,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  Commenters 
will  not  receive  copies  of  all  dociunents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court.  The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  Commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  diily  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  Border  to 
appear  or  be  represented  at  the  hearing. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
(FR  Doc.  99-9360  Filed  4-14-99;  8:45  am] 


BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-281-000] 

Transwestem  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

April  9, 1999. 

Take  notice  that  on  April  7, 1999, 
Transwestem  Pipeline  Company 
(Transwestem),  tendered  for  filing  to 
become  part  of  Transwestem's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1  the  following  tariff  sheets,  to  become 
effective  April  22, 1999: 

Original  Sheet  No.  5B.05 
Original  Sheet  No.  157 

Transwestem  states  that  the  purpose 
of  this  filing  is  to  submit  a  form  of  FTS- 
1  Service  Agreement  that  containing  a 
negotiated  rate  and  material  deviations 
from  Transwestem's  Rate  Schedule 
FTS-1  form  of  service  agreement.  Tariff 
Sheets  Nos.  5B.05  and  157  reference  the 
agreement  as  a  negotiated  rate 
agreement  and  a  non-conforming 
agreement.  Included  with  this  filing  is  a 
copy  of  the  form  of  service  agreement. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  Transwestem's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  sections  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-9364  Filed  4-14-99;  8:45  am] 

BILUNG  CODE  e717-01-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC99-61-000,  et  al.] 

GEN-SYS  Energy,  et  al.  Electric  Rate 
and  Corporate  Regulation  Filings 

April  7, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  GEN-SYS  Energy 

[Docket  No.  EC99-61-000] 

Take  notice  that  on  April  2, 1999, 
GEN-SYS  Energy  tendered  for  filing  an 
application  uaider  Section  203  of  the 
Federal  Power  Act  for  approval  for  a 
change  of  control  of  GENSYS  Energy 
and  to  transfer  a  jurisdictional  facility. 
GEN-SYS  Energy  has  served  copies  of 
this  filing  on  the  United  States 
Department  of  Agriculture  Rural 
Utilities  Service  and  the  Mid-Continent 
Area  Power  Pool. 

Comment  date:  May  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Consolidated  Edison  Company  of 
New  York,  Inc.  and  Keyspan- 
Ravenswood,  Inc. 

[Docket  Nos.  EC99-6O-000  and  ER99-2376- 
000] 

Take  notice  that  on  April  1,  1999, 
Consolidated  Edison  Company  of  New 
York,  hic.  and  Keyspan-Ravenswood, 
Inc.  (collectively,  the  Applicants) 
tendered  for  filing  an  application  under 
Section  203  of  the  Federal  Power  Act  for 
approval  to  transfer  certain 
jurisdictional  facilities  associated  with 
the  sale  of  the  Ravenswood  Generation 
Station.  The  AppUcants  also  tendered 
for  filing  pursuant  to  Section  205  of  the 
Federal  Power  Act  certain  agreements 
providing  for  services  related  to  the 
transfer  of  fecilities. 

The  Applicants  have  served  a  copy  of 
this  filing  on  the  New  York  PubUc 
Service  Commission. 

Comment  date:  May  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Jersey  Central  Power  &  Light 
Company;  Metropolitan  Edison 
Company;  Pennsylvania  Electric 
Company;  Sithe  Energies,  Inc. 

[Docket  Nos.  EC99-62-000  and  ER99-2388- 
000] 

Take  notice  that  on  April  2, 1999, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company, 
Pennsylvania  Electric  Company  (doing 
business  as  and  collectively  referred  to 
as  GPU  Energy)  and  Sithe  Energies,  Inc. 
(Sithe)  submitted  for  filing  certain 
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applications  and  rate  schedules 
associated  with  the  sale  of  substantially 
all  of  GPU  Energy's  non-nuclear 
generating  faciUties  to  certain  special 
purpose  wholly-owned  indirect 
subsidiaries  of  Sithe. 

Conunent  date:  May  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Sumas  Energy  2,  Inc. 

(Docket  No.  EG9&-107-0001 

Take  notice  that  on  April  2, 1999, 
Sumas  Energy  2,  Inc.  (SE2),  a 
Washington  corporation  with  its 
principal  place  of  business  at  335 
Parkplace,  Ste.  110,  Kirkland, 
Washington  98033,  filed  with  the 
Federal  Energy  Regulatory  CommissicHi 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

SE2  proposes  to  construct,  own  and 
operate  a  720  megawatt  nominal  electric 
generation  station  to  be  located  in 
Sumas,  Washington.  The  station  is 
scheduled  to  be  in  service  on  or  before 
December,  2001.  All  capacity  and 
energy  from  the  plant  will  be  sold 
exclusively  at  wholesale. 

Conunent  date:  April  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciuacy  of  the  application. 

5.  Ennis  Tractebel  Power  Company,  Inc. 

[Docket  No.  EG99-108-000] 

Take  notice  that  on  April  2, 1999, 
Ennis  Tractebel  Power  Company,  Inc. 
(Ennis  Tractebel),  1177  West  Loop 
South,  Houston,  Texas.  77027,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status  piusuant  to  Part  365  of 
the  Commission's  regulations. 

Ennis  Tractebel  is  a  Delaware 
corporation  and  a  wholly  owned 
subsidiary  of  Tractebel  Power,  Inc. 
Ennis  Tractebel  plans  to  construct  up  to 
a  350  megawatt,  natural  gas-fired, 
combined  cycle  generating  facility 
within  the  region  governed  by  the 
Electric  Reliability  Coimcil  of  Texas 
(ERGOT).  Electricity  generated  by  the 
fecility  will  be  sold  at  wholesale  to  one 
or  more  power  marketers,  utilities, 
cooperatives,  or  other  wholesalers. 

Comment  date:  April  28. 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comment  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


6.  Central  and  South  West  Services,  Inc. 

[Docket  Nos.  EL98-31-O00  and  EL98-33-0O0 
(not  consolidated)] 

Take  notice  that  on  April  1. 1999, 
Central  and  South  West  Services,  Inc. 
(CSWS)  tendered  for  filing  revised  tariJEF 
and  rate  schedule  sheets  for  West  Texas 
Utilities  Company  (WTU). 

Comment  aate:  May  6, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Black  Hills  Corporation 

[Docket  No.  EL99-53-000] 

Take  notice  that  on  April  1, 1999, 
Black  Hills  Corporation  submitted  an 
application  requesting  the  Federal 
Energy  Regulatory  Commission  to  waive 
the  OASIS  requirements  of  Order  No. 
889. 

Comment  date:  May  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  San  Francisco  Bay  Area  Rapid 
Transit  District,  an  Agency  of  the  State 
of  Catifomia,  Complainant,  t.  Pacific 
Gas  and  Electric  Company,  a 
Corporation,  Respondent 

(Docket  No.  EL99-54-000] 

Take  notice  that  on  April  2, 1999,  San 
Francisco  Bay  Area  Rapid  Transit 
District  filed  a  Complaint  and  Request 
for  Relief. 

Comment  date:  May  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
Complaint  shall  also  be  filed  on  or 
before  May  3, 1999. 

9.  Navajo  Tribal  Utility  Authority 

[Docket  No.  EL99-55-O00] 

Take  notice  that  on  April  2, 1999,  the 
Navajo  Tribal  Utility  Authority  filed  a 
Petition  for  Declaratory  Order  seeking 
resolution  of  a  dispute  as  to  certain 
terms  involving  NTUA's  right  to  request 
network  service  under  the  Arizona 
Public  Service  Company's  Open  Access 
Transmission  Tariff  for  delivery  points 
physically  connected  to  APS  but 
d)rnamically  scheduled  by  remote 
terminal  units. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Entergy  Services,  Inc. 

[Docket  No.  EL99-57-OO0] 

Take  notice  that  on  April  5, 1999, 
Entergy  Services,  Inc.  (&itergy)  tendered 
for  filing  a  Petition  for  Declaratory 
Order  Regarding  Compliance  of  Transco 
Proposal  With  Applicable  ISO 
Principles.  Entergy's  petition  asks  the 
Commission  to  issue  an  order  declaring 
that  the  plan  to  create  a  "Transco,"  an 
independent,  regional  transmission 


company  that  will  operate  the 
transmission  system  of  Entergy  and 
other  transmission-owning  companies  is 
consistent  with  the  relevant  ISO 
principles  established  by  the 
Commission  in  Order  No.  888,  and  its 
progeny,  especially  those  involving 
independent,  governance,  and  conflicts 
of  interest.  Entergy  requests  that  the 
Commission  issue  the  requested 
declaratory  relief  before  the  end  of  July 
1999. 

Comment  date:  May  5, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cambridge  Electric  Light  Company 

[Docket  Nos.  ER94-1409-004  and  EL94-8e- 
004] 

Take  notice  that,  on  April  1, 1999, 
Cambridge  Electric  Light  Company 
(Cambridge)  filed  a  Revised  Compliance 
Filing  Pursuant  to  Order  Directing 
Revisions  and  Conditionally  Accepting 
Compliance  Filing,  Issued  March  2, 
1999. 

Comment  date:  May  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northern  Indiana  Public  Service 
and  Wabash  Valley  Power  Association 
V.  Northern  Indiana  Public  Service 
Company 

(Docket  Nos.  ER96-399-000  and  EL96-35- 
000] 

Take  notice  that  on  September  14, 
1998,  Wabash  Valley  Power  Association 
filed  a  refund  report. 

Comment  date:  May  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Granger  Energy,  L.L.C  Williams 
Energy  Marketing  &  Trading  Co. 

[Docket  Nos.  ER97-424O-O03  and  ER95-305- 
019] 

Take  notice  that  on  April  2, 1999  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copjdng  in  the  Public  Reference  Room 
or  on  the  internet  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

14.  FirstEnergy  Operating  Companies 

[Docket  No.  ER99-2042-0001 

Take  notice  that  on  April  1, 1999,  the 
FirstEnergy  Operating  Companies  (The 
Cleveland  Electric  Illuminating 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company,  and  The 
Toledo  Edison  Company)  tendered  for 
filing  a  response  to  the  Commission's 
December  16, 1998  Order  on  Petition  for 
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Declaratory  Order  in  Docket  No.  EL98- 
52-000. 

Comment  date:  April  22,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PP&L,  Inc. 

[Docket  No.  ER99-236O-O0O1 

Take  notice  that  on  April  1, 1999, 
PP&L,  hic.  (PP&L),  tendered  for  filing  a 
Service  Agreement  dated  March  26, 
1999  with  PECO  Energy  Company 
(PECO),  under  PP&L's  Market-Based 
Rate  and  Resale  of  Transmission  Rights 
Tariff,  FERC  Electric  Tariff,  Revised 
Volume  No.  5.  The  Service  Agreement 
adds  PECO  as  an  eligible  customer 
under  the  Tariff. 

PP&L  requests  an  effective  date  of 
April  1, 1999,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  PECO  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Avista  Energy,  Inc. 

[Docket  No.  ER99-2361-00O1 

Take  notice  that  on  April  1, 1999, 
Avista  Energy,  hic.  (Avista  Energy), 
tendered  for  filing  an  amendment  to 
Supplement  No.  1  of  Avista  Energy's 
Rate  Schedule  FERC  No.  1.  Avista 
Energy  states  that  the  purpose  of  the 
filing  is  to  update  Avista  Energy's  Code 
of  Conduct  to  conform  with  the 
standards  for  affiliate  transactions 
articulated  in  recent  Commission 
decisions. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  South  Carolina  Electric  &  Gas 
Company 

(Docket  No.  ER99-2362-O00] 

Take  notice  that  on  April  1, 1999, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G),  tendered  for  filing  a  service 
agreement  establishing  Wabash  Valley 
Power  Association,  Inc.,  as  a  customer 
under  the  terms  of  SCE&G's  Negotiated 
Market  Sales  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  date  of  filing. 
Accordingly,  SCE&G  requests  waiver  of 
the  Commission's  notice  requirements. 

Copies  of  this  filing  were  served  upon 
Wabash  Valley  Power  Association,  Inc., 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Boston  Edison  Company 

[Docket  No.  ER99-2 363-000) 

Take  notice  that  on  April  1, 1999, 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  two  service 
agreements  between  Boston  Edison  as 
the  transmission  provider  and 
DukeSolutions,  Inc.  (Duke),  as  the 
transmission  customer.  One  service 
agreement  provides  for  non-firm  point- 
to-point  transmission  service;  the  other 
provides  for  firm  point-to-point 
transmission  service.  Both  services  are 
to  be  provided  under  Boston  Edison's 
Open-Access  Transmission  Tariff,  FERC 
Volume  No.  8. 

Boston  Edison  requests  an  effective 
date  of  May  31,1999. 

Boston  Edison  states  that  copies  of  the 
filing  have  been  served  upon  the 
affected  customer  and  the 
Massachusetts  Department  of 
Telecommimications  and  Energy. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Genstar  Energy,  L.L.C. 

[Docket  No.  ER99-2364-^)00l 

Take  notice  that  on  April  1, 1999, 
Genstar  Energy,  L.L.C.  (Genstar), 
petitioned  the  Commission  for 
acceptance  of  Genstar  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

Genstar  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Genstar  is  not  in  the  business  of 
generating  or  transmitting  electric 
power. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  PP&L,  Inc. 

[Docket  No.  ER99-2365-000] 

Take  notice  that  on  April  1, 1999, 
PP&L,  Inc.  (PP&L),  tendered  for  filing  a 
Service  Agreement  for  Sale  of  Capacity 
Credits,  dated  February  23, 1999,  with 
West  Penn  Power  d/b/a  Allegheny 
Energy  (Allegheny)  under  PP&L's 
Market-Based  Rate  and  Resale  of 
Transmission  Rights  Tariff,  FERC 
Electric  Tariff,  Revised  Volume  No.  5. 
The  Service  Agreement  adds  Allegheny 
as  an  eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
April  1, 1999,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Allegheny  and  to 
the  Pennsylvania  Public  Utility 
Commission. 


Comment  date:  April  21, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Indianapolis  Power  &  Light 
Company 

[Docket  No.  ER99^2366-000] 

Take  notice  that  on  April  1, 1999, 
IndianapolisJ'ower  &  Light  Company 
(IPL),  tendered  for  filing  an  amendment 
to  the  interconnection  agreement 
between  IPL  and  Hoosier  Energy  Rural 
Electric  Cooperative,  Inc. 

Copies  of  this  filing  were  sent  to  the 
Indiana  Utility  Commission  and  Hoosier 
Energy. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Delmarva  Light  &  Power  Company 

[Docket  No.  ER99-2 367-000] 

Take  notice  that  on  April  1, 1999, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  a 
Supplemental  Agreement  to  the 
Interconnection  Agreement  between 
Delmarva  and  the  City  of  Dover, 
Delaware  (Dover).  The  Supplemental 
Agreement  makes  minimal  changes  to 
the  Interconnection  Agreement  which 
are  necessary  to  implement  changes 
required  by  the  PJM  Reliability 
Assurance  Agreement  Among  Load 
Serving  Entities  in  the  PJM  Control  Area 
(RAA). 

Delmarva  asks  that  this  filing  become 
effective  on  June  1, 1999,  sixty-one  days 
after  filing,  when  the  RAA  will  take 
effect. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Atlantic  City  Electric  Company 

[Docket  No.  ER99-2368-000] 

Take  notice  that  on  April  1, 1999, 
Atlantic  City  Electric  Company  (ACE), 
tendered  for  filing  a  Supplemental 
Agreement  to  the  Interconnection 
Agreement  between  ACE  and  Vineland. 
Subject  to  the  adoption  of  an  approving 
resolution  by  the  City  Council  of 
Vineland,  Vineland's  representatives 
have  agreed  to  and  support  the  terms  of 
the  Supplemental  Agreement.  The 
Supplemental  Agreement  makes 
minimal  changes  to  the  Interconnection 
Agreement  which  are  necessary  to 
implement  changes  required  by  the  PJM 
Reliability  Assurance  Agreement 
Among  Load  Serving  Entities  in  the  PJM 
Control  Area  (RAA). 

ACE  asks  that  this  filing  become 
effective  on  Jime  1, 1999,  sixty-one  days 
after  filing,  when  the  RAA  will  take 
effect. 
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Comment  date:  April  21. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Alliance  for  Cooperative  Energy 
Services  Power  Marketing  LLC 

[Docket  No.  ER99-2369-0001 

Take  notice  that  on  April  1, 1999, 
Alliance  for  Cooperative  Energy 
Services  Power  Marketing  LLC  (ACES 
Power  Marketing)  petitioned  the 
Commission  for  acceptance  of  ACES 
Power  Marketing  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
Regulations. 

ACES  Power  Marketing  intends  to 
engage  in  wholesale  electric  power  and 
energy  purchases  and  sales  as  a 
marketer.  ACES  Power  Marketing  is  not 
in  the  business  of  generating  or 
transmitting  electric  power.  ACES 
Power  Marketing  is  wholly  owned  by 
Buckeye  Power,  Inc.,  East  Kentucky 
Power  Cooperative,  Inc.,  Southern 
Illinois  Power  Cooperative,  and  Wabash 
Valley  Power  Association,  Inc.,  which 
are  generation  and  transmission 
cooperatives  that  provide  the  electric 
requirements  of  their  member-owner 
distribution  cooperatives. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  MidAmerican  Energy  Company 

[Docket  No.  ER99-2371-O001 

Take  notice  that  on  April  1, 1999, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  tendered  for  filing 
a  Firm  Transmission  Service  Agreement 
with  Northwest  Iowa  Power  Cooperative 
(NIPCO)  dated  March  12, 1999,  and 
entered  into  pursuant  to  MidAmerican's 
Open  Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  April  1, 1999,  for  the  Agreement 
and  accordingly,  seeks  a  waiver  of  the 
Commission's  notice  requirement. 

MidAmerican  has  served  a  copy  of  the 
filing  on  NIPCO,  the  Iowa  Utilities 
Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Coniment  date:  April  21, 1999,  in 
accordance  with  Standardi'aragraph  E 
at  the  end  of  this  notice. 

26.  PJM  Interconnection,  L.L.C 

(Docket  No.  ER99-2373-0(K)] 

Take  notice  that  on  April  1, 1999,  the 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  on  behalf  of  the 
Members  of  the  iXC,  a  membership 
application  of  Cinergy  Capital  Trading, 
Inc. 


PJM  requests  an  effective  date  on  the 
day  after  this  Notice  of  Filing  is  received 
by  FERC. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Kansas  Gas  and  Electric  Company 

[Docket  No.  ER99-2 3 74-000] 

Take  notice  that  on  April  1, 1999, 
Kansas  Gas  and  Electric  Company 
(KGE),  tendered  for  filing  a  change  in  its 
Federal  Power  Commission  Electric 
Service  Tariff  No.  93.  KGE  states  that 
the  change  is  to  reflect  the  amoimt  of  ^ 
transmission  capacity  requirements 
required  by  Western  Resources,  Inc., 
under  Service  Schedule  M  to  FPC  Rate 
Schedule  No.  93,  for  the  period  June  1, 
1999  through  May  31,  2000. 

Copies  of  this  filing  were  served  upon 
the  Kansas  Corporation  Commission. 
Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Cinergy  Services,  Inc. 

[Docket  No.  ER99-2375-0001 

Take  notice  that  on  April  1, 1999, 
Cinergy  Services,  Inc.  (Cinergy 
Services),  on  behalf  of  its  Operating 
Companies  (The  Cincinnati  Gas  & 
Electric  Company  and  PSI  Energy,  Inc.) 
tendered  for  filing  unexecuted  Notices 
of  Cancellations,  dated  March  15, 1999, 
with  Narrative  Statements  to  terminate 
sales  of  electric  energy  by  the  Cinergy 
Operating  Companies  imder  individual 
negotiated  agreements. 

Cinergy  Services  requests  an  effective 
date  of  May  1, 1999.  Said  date  coincides 
with  the  effective  date  of  unexecuted 
Service  Agreements  under  the  Cinergy 
Operating  Companies  FERC  Electric 
Power  Sales  Tariffs  (Cost  and  Market) 
for  several  of  these  counter  parties. 

Copies  at  the  filing  were  served  upon 
all  parties  listed  in  Attachment  B  of  the 
filing  and  to  the  parties  to  the  respective 
service  lists  of  each  individual 
agreement. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  New  York  State  Electric  k  Gas 
Cmporation 

[Docket  No.  ER99-23  77-000] 

Take  notice  that  on  April  2, 1999, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  Service  Agreements  between 
NYSEG  and  Aquila  Energy  and  Morgan 
Stanley  Capital  Group,  Inc.,  (Customer). 
These  Service  Agreements  specify  that 
the  Customer  has  agreed  to  the  rates, 
terms  and  conditions  of  the  NYSEG 
open  access  transmission  tariff  filed  Jidy 


9, 1997  and  effective  on  November  27, 
1997,  in  Docket  No.  ER97-2353-000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
April  5, 1999,  for  the  Service 
Aoeements. 

NYSEG  has  served  copies  of  the  filing 
on  The  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  April  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Louisville  Gas  And  Electric  CoJ 
Kentucky  Utilities  Company 

(Docket  No.  ER99-2 3  78-000] 

Take  notice  that  on  April  2, 1999, 
Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  (LG&E/KU),  tendered 
for  filing  an  executed  Service 
Agreement  for  Firm  Point-To-Point 
Transmission  Service  between  LG&E/ 
KU  and  PG&E  Energy  Trading— Power, 
L.P.,  under  LG&E/KU's  Open  Access 
Transmission  Tariff. 

Comment  date:  April  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-2379-0001 

Take  notice  that  on  April  2, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  with  Central  Vermont  Public 
Service  Corporation  (CVPS)  under  the 
NU  System  Companies'  System  Sale  For 
Resale  Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  CVPSC. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on  April  1, 
1999. 

Comment  date:  April  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  PJM  Interconnection,  L.L.C 

[Docket  No.  ER99-2380-000] 

Take  notice  that  on  April  2, 1999,  PJM 
Interconnection,  L.L.C.  (PJM),  tendered 
for  filing  a  notice  of  cancellation  for 
SCANA  Energy  Marketing,  Inc.,  South 
Carolina  Electric  &  Gas  Company,  New 
England  Power  Company,  MidCon 
Power  Services,  MidCon  Gas  Services 
and  MC2  to  terminate  their  membership 
in  PJM  (collectively  withdrawing 
companies). 

PJM  states  that  it  served  a  copy  of  its 
filing  on  all  of  the  members  of  PJM, 
including  the  withdrawing  companies, 
and  each  of  the  state  electric  regulatory 
commissions  within  the  PJM  control 
area. 

Comment  date:  April  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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33.  Louisville  Gas  And  Electric  Co./ 
Kentucky  Utilities  Company 

(Docket  No.  ER99-238 1-000] 

Take  notice  that  on  April  2. 1999, 
Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  (LG&E/KU).  tendered 
for  filing  an  executed  Service 
Agreement  for  Firm  Point-To-Point 
Transmission  Service  between  LG&E/ 
KU  and  Delmarva  Power  &  Light 
Company  under  LG&E/KU's  Open 
Access  Transmission  Tariff. 

Comment  date:  April  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Louisville  Gas  And  Electric  Co./ 
Kentucky  Utilities  Company 

(Docket  No.  ER99-2382-0001 

Take  notice  that  on  April  2, 1999, 
Louisville  Gas  and  Electric  Company/ 
Kentucky  Utilities  (LG&E/KU),  tendered 
for  filing  an  executed  Service 
Agreement  for  Non-Firm  Point-To-Point 
Transmission  Service  between  LG&E/ 
KU  and  Delmarva  Power  &  Light 
Company  under  LG&E/KU's  Open 
Access  Transmission  Tariff. 

Comment  date:  April  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Consolidated  Edison  Company  Of 
New  York,  Inc. 

(Docket  No.  ER99-2383-000] 

Take  notice  that  on  April  2, 1999, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to 
Southern  Company  Energy  Marketing, 
L.P.  (Southern). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Soudiem. 

Comment  date:  April  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  NJR  Energy  Services  Company 

(Docket  No.  ER9»-2384-O00l 

Take  notice  that  on  April  2, 1999,  NJR 
Energy  Services  Company  (NJRES), 
tendered  for  filing  pursuant  to  Rule  207 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.207,  an 
application  requesting  acceptance  of  its 
proposed  FERC  Electric  Rate  Schedule 
No.  1 ,  authorizing  market-based  rates, 
granting  waivers  of  certain  Commission 
regulations  and  granting  certain  blanket 
approvals.  Consistent  with  these 
requests,  NJRES  seeks  authority  to 
engage  in  electric  power  marketing  and 
to  sell  power  at  market-based  rates. 


Comment  date:  April  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Central  Qlinois  Light  Company 

(Docket  No.  ER99-2385-0001 

Take  notice  that  on  April  2,  1999, 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street,  Peoria,  Illinois 
61202,  tendered  for  filing  with  the 
Commission  an  Index  of  Customers 
imder  its  Market  Rate  Power  Sales  Tariff 
and  two  service  agreements  with  two 
new  customers.  Com  Belt  Energy,  Inc., 
and  DTE  Energy  Trading. 

CILCO  requested  an  effective  date  of 
March  26, 1999. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  April  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Central  Illinois  Light  Company 

(Docket  No.  ER99-2386-0001 

Take  notice  that  on  April  2, 1999, 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street,  Peoria,  Illinois 
61202,  tendered  for  filing  with  the 
Commission  a  substitute  Index  of 
Customers  imder  its  Coordination  Sales 
Tariff  and  two  service  agreements  with 
two  new  customers.  Com  Belt  Energy, 
Inc.,  and  DTE  Energy  Trading  and  a 
name  change  for  a  customer  now  known 
as  Aquila  Power  Corporation. 

CILCO  requested  an  effective  date  of 
March  26, 1999. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  April  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  KeySpan-Ravenswood,  Inc. 

(Docket  No.  ER99-2387-0O01 

Take  notice  that  on  April  2, 1999, 
KeySpan-Ravenswood,  Inc.  (KeySpan- 
Ravenswood),  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission,  pursuant  to  Rule  205, 18 
CFR  385.205,  and  Section  35.12, 18  CFR 
35.12  of  the  Commission's  Regidations, 
an  Application  for  Approval  of  Rate 
Schedules  For  Future  Power  Sales  at 
Market-Based  Rates  and  Waivers  and 
Preapprovals  of  Certain  Commission 
Regulations  for  KeySpan-Ravenswood's 
Initial  Rate  Schedules  FERC  Nos.  1  and 

2. 

The  proposed  Rate  Schedules  would 
authorize  KeySpan-Ravenswood  to 
engage  in  the  wholesale  sales  of  firm 
capacity  and/or  energy  and  non-firm 
capacity  and/or  energy  and  of  ancillary 
services  to  eligible  customers  at  market- 
based  rates. 


Comment  date:  April  22, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Sunflower  Electric  Power 
Corporation 

[Docket  No.  NJ99-2-O00] 

Take  notice  that  on  April  2, 1999, 
Sunflower  Electric  Power  Corporation 
(Sunflower)  submitted  a  Petition  for 
Declaratory  Order  determining  that  its 
open  access  transmission  tariff  satisfies 
the  Commission's  comparability 
standards  and  is  an  acceptable 
reciprocity  tariff.  Simflower  also  seeks 
waiver  of  the  requirements  of  Order  No. 
889,  on  the  ground  that  it  is  a  small 
electric  utility,  and  waiver  of  the  filing 
fee  otherwise  applicable  to  a  petition  for 
declaratory  order. 

Comment  date:  May  7, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  The  Montana  Power  Company 

(Docket  No.  ER99^2370-000] 

Take  notice  that  on  April  1, 1999,  The 
Montana  Power  Company  (Montana), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  an  imexecuted 
Network  Integration  Transmission 
Service  Agreements  and  Network 
Operating  Agreements  with  Golden 
Sunlight  Mines,  Inc.  (Golden  Sunlight), 
Cenex  Harvest  States  Cooperatives 
(Cenex),  lUinova  Energy  Partners,  Inc. 
(Illinova),  and  Energy  West  Resources, 
Inc.  (Energy  West)  imder  Montana's 
FERC  Electric  Tariff,  Fourth  Revised 
Volume  No.  5  (Open  Access 
Transmission  Tariff). 

A  copy  of  the  filing  was  served  upon 
Golden  Sunlight,  Cenex,  Illinova,  and 

Energy  West. 

Comment  date:  April  21, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.iis/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergera, 
Secretary. 

(FR  Doc.  99-9359  Filed  4-14-99;  8:45  am] 
BHJJNQ  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

April  9. 1999. 

Take  notice  that  the  following  two 
hydroelectric  applications  have  been 
filed  with  the  Conmiission  and  cire 
available  for  public  inspection: 

(a)  Application  Type:  Non-Project  Use 
of  Project  Lands  and  Waters. 

(b)  Project  No.:  1494-172  and  1494- 
178. 

(c)  Date  Filed:  December  30, 1998  and 
March  8, 1999,  respectively. 

(d)  Applicant:  Grand  River  Dam 
Authority. 

(e)  iVame  of  Project:  Pensacola. 

(f)  Location:  The  Pensacola  Project  is 
located  on  the  Grand  (Neosho)  River  in 
Craig,  Delaware,  Mayes,  and  Ottawa 
Counties,  Oklahoma.  This  project  does 
not  utilize  Federal  or  Tribal  lands. 

(g)  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791{a)-825(r). 

(h)  Applicant  Contact:  Mary  E.  Von 
Drehle,  Grand  River  Dam  Authority, 
P.O.  Box  409,  Vinita,  OK  74301,  (918) 
256-5545. 

(i)  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Jon 
Cofirancesco  at 

Jon.Cofrancesco@ferc.fed.us  or 
telephone  202-219-0079. 

(j)  Deadline  for  filing  comments  and 
or  motions:  May  15, 1999. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington.  DC  20426. 

Please  include  the  project  nimiber 
(1494-172  or  1494-178)  on  any 
comments  or  motions  filed. 

(k)  Description  of  Project:  1494-172 
Grand  River  Dam  Authority,  licensee  for 
the  Pensacola  Project,  requests 
Commission  authorization  to  issue  a 
permit  to  Lewis  Perrault,  d/b/a 
Lewieville  Development  Company,  to 
add  one  dock  (56'  x  5701  containing  30 
boat  slips  to  an  existing  commercial 
facility,  located  in  Grand  Craft  Cove. 

1494-1 78    Grand  River  Dam 
Authority  requests  Commission 


authorization  to  issue  a  permit  to  Bob 
Oldham,  d/b/a  Serenity  Point,  to  add 
two  docks  containing  3  boat  sUps,  a  gas 
dock  and  a  swim  dock  to  an  existing 
commercial  facility  containing  one  dock 
with  4  boat  slips.  The  swim  dock  would 
be  designed  to  accommodate  10 
additional  boat  slips  in  the  future. 

(1)  Locations  of  we  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us. 
Call  (202)  208-2222  for  assistance.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

(m)  Individuals  desiring  to  be 
included  on  the  Commission^  mailing 
list  should  so  indicate  by  writing  to  the 
Secretary  of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  385.211,  385.214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particiUar 
application. 

Filing  and  Service  of  Responsive 
Documents 

Any  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  apphcation.  A  copy  of  the 


application  may  be  obtained  by  agencies 
directly  fi-om  the  Applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc.  99-9361  Filed  4-14-99;  8:45  amj 
MLLMO  CODE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Scoping  Meetings  and  Site 
Visit  and  Soliciting  Scoping  Comments 

April  9, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  P-2588-004. 

c.  Date  pled:  ]xily  10, 1998. 

d.  Applicant:  City  of  Kaukaima. 

e.  Name  of  Project:  Little  Chute 
Hydroelectric  Project. 

f.  Location:  On  the  Fox  River  in  the 
ViUage  of  Combined  Locks,  Outagamie 
County.  Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Peter  D.  Prast. 
P.E.,  General  Manager,  Kaukaima 
Electric  &  Water  Department,  777  Island 
Street,  P.O.  Box  1777,  Kaukauna, 
Wisconsin  54130. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Steve 
Kartalia,  E-mail  address 
stephen.kartalia@ferc.fed.us,  or 
telephone  (202)  219-2942. 

j.  Deadline  for  filing  scoping 
comments:  Jime  9, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 
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k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Project:  The  project 
consists  of  the  following  existing 
facilities:  (1)  an  integral  intake 
powerhouse,  located  at  the  right 
abutment  of  the  United  States  Army 
Corps  of  Engineers'  Little  Chute  Dam, 
containing  three  units  with  a  total 
installed  capacity  of  3,300  kW;  (2) 
connections  to  three  2.4/12-kV  single 
phase  transformers  and  a  12-kV 
transmission  line  1.25  miles  long;  and 
(3)  other  appurtenances. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  apphcation 
may  be  viewed  on  the  web  at  http:// 
www/ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Scoping  Process. 

The  Commission  intends  to  prepare 
an  Environmental  Assessment  (EA)  on 
the  project  in  accordance  with  the 
National  Environmental  Policy  Act.  The 
EA  will  consider  both  site-specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
action. 

Scoping  Meetings 

The  Commission  will  hold  scoping 
meetings,  one  in  the  daytime  and  one  in 
the  evening,  to  help  us  identify  the 
scope  of  issues  to  be  addressed  in  the 
EA. 

The  daytime  scoping  meeting  will 
focus  on  resource  agency  concerns, 
while  the  evening  scoping  meeting  is 
primarily  for  public  input.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  one 
or  both  of  the  meetings,  and  to  assist  the 
staff  in  identifying  the  scope  of  the 
environmental  issues  that  should  be 
analyzed  in  the  EA.  The  times  and 
locations  of  these  meetings  are  as 
follows: 

Daytime  Meeting 

Wednesday,  May  26. 1999,  9  a.m., 
Kaukauna  Electric  and  Water 
Department  Office,  777  Island  Street, 
Kaukauna,  Wisconsin  54130 

Evening  Meeting 

Wednesday,  May  26, 1999,  7  p.m.. 
Kaukauna  Electric  and  Water 
Department  Office,  777  Island  Street, 
Kaukauna,  Wisconsin  54130 


To  help  focus  discussions,  we  will 
distribute  a  Scoping  Document  (SDl) 
outlining  the  subject  areas  to  be 
addressed  in  the  EA  to  the  parties  on  the 
Commission's  mailing  list.  Copies  of  the 
SDl  also  will  be  available  at  the  scoping 
meetings. 

Site  Visit 

The  applicant  and  Commission  staff 
will  conduct  a  project  site  visit  on 
Tuesday,  May  25,  1999.  We  will  meet  at 
the  recreational  parking  lot  near  the 
project  powerhouse  at  1  p.m.  If  you 
would  like  to  attend,  please  call  Karen 
Brooks  at  (920)  766-5721,  ext.  13,  no 
laterthanMay  14, 1999. 


Obiectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  Summarize  the  Environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  solicit  ft-om  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resource  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EA,  including  viewpoints  in  opposition 
to,  or  in  support  of,  the  staff's 
preliminary  views;  (4)  determine  the 
resource  issues  to  be  addressed  in  the 
EA;  and  (5)  identify  those  issues  that 
require  a  detailed  analysis,  as  well  as 
those  issues  that  do  not  require  a 
detailed  analysis. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission 
proceeding  on  the  project.  Individuals 
presenting  statements  at  the  meetings 
will  be  asked  to  sign  in  before  the 
meeting  starts  and  to  clearly  identify 
themselves  for  the  record. 

Individuals,  organizations,  and 
agencies  with  envirorunental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 
Linwood  A.  Watson,  ]r.. 
Acting  Secretary. 

[FR  Doc.  99-9362  Filed  4-14-99;  8:45  am] 
BILUNQ  CODE  6717-01-M 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

April  9,  1999. 
a.  Type o/Appyication. -Preliminary 

Permit. 


b.  Project  No.:  P-1 1694-000. 

c.  Date /i7ed:  March  5, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Kentucky  L&D  #4 
Project. 

f.  Location:  At  the  Corps  of  Engineer's 
Kentucky  L&D  #4,  on  the  Kentucky 
River,  near  the  Town  of  Frankfort, 
Franklin  County,  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  {a)-825{r). 

h.  Applicant  Contact:  Mr.  Ronald 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Michael  Spencer,  E-mail  address  at 
Spencer.Michael@FERC.fed.us,  or 
telephone  (202)  219-2846. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20526. 

The  Commission's  Rules  and  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resoiuce  agency,  they  must 
also  serve  a  copy  of  the  dociunent  on 
that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
Corps  of  Engineer's  Kentucky  L&D  #4 
dam  and  consist  of  the  following:  (1) 
two  72-inch-diameter,  50-foot-long 
penstocks,  constructed  in  the  existing 
outlet  works;  (2)  a  powerhouse 
containing  two  generating  imits  with  a 
combined  total  capacity  of  2.5  MW  and 
an  estimated  average  annual  generation 
of  15.0  Gwh;  and  (3)  a  300-foot-long 
transmission  line. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  North  Capitol  Street,  N.E.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  219-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  anci 
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reproduction  at  the  address  in  item  h 
above. 

Linwoed  A.  Wataen,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-9363  Filed  4-14-99;  8:45  am) 

BajjNG  cooE  tm-m-» 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitk>n«  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  appUcations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  10, 1999. 

A.  Federal  Reseire  Bank  of  Chicago 

(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1413: 

1.  Ogden  BancShares.  Inc.,  Ogden, 
Iowa;  to  acquire  100  percent  of  the 
voting  shares  of  Commimity  Bank  of 
Boone,  Boone,  Iowa  (in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  12, 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-9441  Filed  4-14-99;  8:45  am] 
BHUNG  COOE  a210-01-F 


FEDERAL  RESERVE  SYSTEM 

FMeral  Open  Marlcet  Committee; 
Oomestie  Policy  Directive  of  February 
2-3,1999 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  February  2-3, 1999.^ 
The  directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this 
meeting  suggests  that  the  economy 
expanded  rapidly  in  the  closing  months 
of  1998.  Nonfarm  payroll  employment 
posted  strong  gains  in  November  and 
December,  and  the  civilian 
unemployment  rate  fell  to  4.3  ftercent  in 
December.  Total  industrial  production 
strengthened  in  the  fourth  quarter, 
owing  in  large  measure  to  a  surge  in  the 
production  of  motor  vehicles  and  parts. 
Total  retail  sales  rose  sharply  in  the 
fourth  quarter,  and  home  sales  and 
housing  starts  increased  appreciably. 
Available  indicators  suggest  that 
business  capital  spending  picked  up 
markedly  in  the  fourth  quarter  after  a 
lull  in  the  third.  In  November,  the 
nominal  deficit  on  U.S.  trade  in  goods 
and  services  was  somewhat  larger  than 
in  October,  but  the  combined  October- 
November  deficit  was  slightly  smaller 
than  its  third-quarter  average.  Inflation 
has  remained  subdued  despite  very  tight 
labor  markets. 

Most  short-term  interest  rates  have 
declined  somewhat  on  balance  since  the 
meeting  on  December  22,  while  longer- 
term  rates  have  changed  little.  Share 
prices  in  equity  markets  have  posted 
further  sizable  gains  on  balance  over  the 
intermeeting  period.  In  foreign  exchange 
markets,  the  trade- weighted  value  of  the 
dollar  has  depreciated  slightly  over  the 
period  in  relation  to  other  major 
currencies  but  it  has  appreciated 
somewhat  in  terms  of  the  currencies  of 
a  broader  group  that  also  includes  other 
important  trading  partners  of  the  United 
States. 

M2  and  M3  continued  to  record  very 
large  increases  in  late  1998,  but 
available  data  pointed  to  some 
moderation  in  January.  From  the  fbiuth 
quarter  of  1997  to  the  fourth  quarter  of 
1998,  both  aggregates  rose  at  rates  well 
above  the  Committee's  annual  ranges. 
Total  domestic  nonfinancial  debt 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  February  2-3, 1999, 
which  include  the  domestic  policy  directive  issued 
at  that  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


expanded  at  a  pace  somewhat  above  the 
middle  of  its  range  in  1998. 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
In  furtherance  of  these  objectives,  the 
Committee  at  this  meeting  estabUshed 
ranges  for  growth  of  M2  and  M3  of  1  to 
5  percent  and  2  to  6  percent 
respectively,  measured  from  the  fourth 
quarter  of  1998  to  the  fourth  quarter  of 
1999.  The  range  for  growth  of  total 
domestic  nonfinancial  debt  was  set  at  3 
to  7  percent  for  the  year.  The  behavior 
of  the  monetary  aggregates  will  continue 
to  be  evaluated  in  the  light  of  progress 
toward  price  level  stability,  movements 
in  their  velocities,  and  developments  in 
the  economy  and  financial  markets. 

To  promote  the  Committee's  long-run 
objectives  of  price  stability  and 
sustainable  economic  growth,  the 
Committee  in  the  immediate  future 
seeks  conditions  in  reserve  markets 
consistent  with  maintaining  the  federal 
funds  rate  at  an  average  of  around  4-3/ 
4  percent.  In  view  of  the  evidence 
currently  available,  the  Committee 
believes  that  prospective  developments 
are  equally  likely  to  warrant  an  increase 
or  a  decrease  in  the  federal  fimds  rate 
operating  objective  during  the 
intermeeting  period. 

By  order  of  the  Federal  Open  Market 
Committee,  April  7, 1999. 
Donald  L.  Kohn, 

Secretary,  Federal  Open  Market  Committee. 
(FR  Doc.  99-9377  Filed  4-14-99;  8:45  am] 
BNJJNG  cooE  azio-oi-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Heolttt  Cere  Policy  and 
Reeeerch 

Requect  for  Plenning  Ideas 

AGENCY:  Agency  for  Health  Care  Policy 
and  Research,  HHS. 

action:  Notice. 

SUMMARY:  The  Agency  for  Health  Care 
Policy  and  Research  (AHCPR)  invites 
recommendations  for  future  initiatives 
in  areas  identified  as  priorities  in  the 
Agency's  current  strategic  plan.  This 
plan  describes  the  fi-amework  that  the 
Agency  will  use  to  guide  the 
development  of  budget  proposals  for 
Fiscal  Years  2000,  1001,  and  2002  as 
well  as  decisions  on  resource 
allocations  for  research,  translation 
(including  tool  development), 
dissemination,  and  evaluation  activities 
that  will  facihtate  the  implementation  of 
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research  findings  at  all  levels  of  the 
health  care  system. 

Nature  of  Recommendations 

AHCPR  encourages  written 
suggestions  from  its  customers  and 
stakeholders  for  future  Agency 
activities.  Submissions  should  provide 
the  following: 

•  A  description  of  the  focus  of  the 
activity  and  its  alignment  with  Agency 
priorities; 

•  The  gap  addressed  by  the  proposal; 

•  The  population  addressed  by  the 
activity; 

•  An  indication  of  the  health  care 
issues  that  are  of  most  concern  for  the 
proponent  (of  the  activity); 

•  Background  information  to  help 
AHCPR  assess  the  urgency  of  the  need 
for  the  results  of  the  proposed  projects 
(i.e.,  realizing  that  projects  undertaken 
by  the  Agency  will  take  a  year 
(minimally)  to  begin,  what  is  the 
magnitude  of  the  problem  addressed, 
how  soon  could  the  results  be 
implemented,  and  what  change  would 
be  anticipated): 

•  An  estimate  of  the  budget  required 
to  adequately  address  the  proposed 
activity; 

•  Potential  partners  for  the  Agency; 
and 

•  A  description  of  the  desired  end 
product(s)  (research  knowledge; 
information;  tools  such  as  instruments 
for  measurements,  databases, 
informatics,  and  other  applications  that 
can  be  used  to  assess  and  improve  care; 
or  systems  intervention)  and  how  the 
product  will  be  used  in  the  health  care 
system. 

DATES;  Trepsonses  to  this  request  will 
be  accepted  on  an  ongoing  basis. 
ADDRESSES:  Submissiosn  should  be  brief 
(no  more  than  three  pages)  and  may  be 
in  the  form  of  a  letter,  preferably  with 
an  electronic  file  iii  a  standard  word 
processing  format  on  a  3V2  floppy  disk, 
or  e-mail.  Responses  to  this  request 
should  be  submitted  to:  Lisa  Simpson, 
M.B.,  B.Ch.,  M.P.H.,  Deputy 
Administrator,  Agency  for  Health  Care 
Policy  and  Research,  2101  E.  Jefferson 
Street,  Suite  600,  Rockville,  Maryland 
20852,  lsimpson@ahcpr.gov. 

All  responses  will  be  available  for 
public  inspection  at  AHCPR  s 
Immediate  Officer  of  the  Administrator, 
weekdays  between  8:30  a.m.  and  5  p.m. 
AHCPR  will  not  respond  to  individual 
responses,  but  will  consider  all 
nominations  in  selecting  topics.  AHCPR 
routinely  publishes  new  research 
interests,  policies,  and  initiatives  in  the 
Federal  Register  (see  GPO  Access  web 
site  http://www.access.gpo.gov/su  docs/ 
aces/acesl40.html)  and  the  NIH  Guide 


for  Grants  and  Contracts  (see  Funding 
Opportunities  through  AHCPR's  web 
site  http://www.ahcpr.gov).  The  budget 
priorities  for  each  fiscal  year  are 
published  in  the  President's  budget  for 
the  Department  of  Health  and  Himian 
Services  (http://www.hhs.gov/progorg/ 
asmb/budget/fy2000.html). 

Arrangements  for  reviewing  the 
submissions  may  be  made  by  calling 
(301)  594-0152.  Responses  may  also  be 
accessed  two  weeks  after  receipt  by  the 
Agency  through  AHCPR's  Electronic 
FOIA  Reading  Room  also  on  AHCPR's 
web  site. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  about  AHCPR 
can  be  accessed  on  the  AHCPR  web  site. 
In  particular  the  AHCPR  strategic  plan 
is  available  at  http://www.ahcpr.gov/ 
about/stratpln.htm. 

Information  about  topic  nomination 
can  be  obtained  by  contacting:  Jane 
Osborne,  Planning  Officer,  Immediate 
Office  of  the  Administrator,  2101  E. 
Jefferson  St.,  Suite  600,  Rockville, 
Maryland  20852;  telephone  (301)  594- 
0152;  E-mail  address: 
josbome@ahcpr.gov. 

In  order  to  facilitate  the  handling  of 
submissions,  please  include  full 
information  about  the  person  submitting 
the  recommendation:  (a)  Name,  (b)  title, 
(c)  organization,  (d)  mailing  address,  (e) 
telephone  number,  and  (f)  e-mail 
address.  Please  do  not  use  acronyms. 
Electronic  submissions  are  also 
encouraged  to  Isimpson@ahcpr.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  mission  of  AHCPR  is  to  support, 
conduct,  and  disseminate  research  that 
improves  access  to  care  as  well  as  the 
outcomes,  quality,  cost,  and  utilization 
of  health  care  services.  The  Agency 
sponsors  and  conducts  health  care 
research  that  helps  the  American  health 
care  system,  which  includes  patients, 
providers,  plans,  purchasers  and 
policymakers,  provide  access  to  high 
quality,  cost-effective  services;  be 
accountable  and  responsive  to 
consumers  and  purchasers;  and  improve 
health  status  and  quality  of  life. 

Wide  variations  in  practice  patterns, 
quality,  and  outcomes  continue,  and  a 
gap  persists  between  what  we  know  and 
the  care  that  we  deliver.  It  is  clear  today 
that  AHCPR  now  has  knowledge  of  what 
can  be  improved  and  can  commit  to  a 
significant  investment  in  promoting  the 
adoption  emd  use  of  research  findings. 
This  commitment  also  focuses  on  being 
able  to  demonstrate  that  the  potential 
benefits  demonstrated  by  the  research 
are  actually  achieved  in  daily  practice. 
This  must  be  done  while  continuing  to 


support  new  research  on  priority  health 
issues  and  the  development  of  new 
tools,  so  that  in  the  future  this 
knowledge  and  the  new  tools  based  on 
research  findings  can  be  translated  and 
implemented  to  produce  improved 
health  care. 

AHCPR  Strategic  Goals 

The  Agency  has  identified  three 
strategic  goals,  each  of  which  will 
contribute  to  improving  the  quality  of 
health  for  all  Americans. 

1 .  Support  Improvements  in  Health 
Outcomes 

The  field  of  health  outcomes  research 
studies  the  end  results  of  the  structure 
and  processes  of  health  care  on  the 
health  and  well-being  of  patients  and 
populations.^  A  unique  characteristic  of 
this  research  is  the  incorporation  of  the 
consumer's  or  patient's  perspective  in 
the  assessment  of  effectiveness. 
Policymakers  in  the  public  and  private 
sectors  are  also  concerned  with  the  end 
results  of  their  investments  in  health 
care,  whether  at  the  individual, 
community,  or  population  level. 

High  priority  for  AHCPR's  outcomes 
research  will  be  given  to  research 
relating  to  conditions  that  are  common, 
expensive,  and/or  for  which  significant 
variations  in  practice  or  opportunities 
for  improvement  have  been 
demonstrated.  Also  important  is 
research  linking  types  of  delivery 
systems  or  processes  by  which  care  is 
provided  with  their  effects  on  outcomes, 
as  well  as,  research  on  clinical 
preventive  services  that  may  prevent 
premature  death  and  disability  in  the 
United  States. 

2.  Strengthen  Quality  Measurement  and 
Improvement 

At  its  most  basic  level,  high  quality 
health  care  is  doing  the  right  thing,  at 
the  right  time,  in  the  right  way,  for  the 
right  person.  The  challenge  that 
clinicians  and  health  system  managers 
face  every  day  is  knowing  what  the  right 
thing  is,  when  the  right  time  is,  and 
what  the  right  way  is.  Patients  and  their 
families  are  also  confronted  with 
maklKg  choices  about  treatments  and 
care  settings  with  little  information  on 
the  relative  quality,  risks,  and  benefits 
of  the  options  available  to  them.  Policy 
makers,  at  all  levels,  also  need  quality 
information  to  support  their 
deliberations. 

AHCPR's  second  research  goal  will 
include  developing  and  testing 
measures  of  quality,  as  well  as  studying 
the  best  ways  to  collect,  compare,  and 
commimicate  these  data.  The  Agency 


» Institute  of  Medicine,  1996. 
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will  also  focus  on  research  that 
determines  the  most  effective  way  to 
improve  health  care  quality.  This 
includes  how  to  promote  the  use  of 
information  on  quality  through  a  variety 
of  strategies  such  as  determining 
effective  ways  to  disseminate  the 
information  and  illustrating  the  impact 
that  the  use  of  quality  information  can 
have  on  the  provision  and  financing  of 
health  care. 

3.  Identify  Strategies  To  Impmve 
Access,  Foster  Appropriate  Use,  and 
Reduce  Unnecessary  Expenditures 

Adequate  access  to  health  care 
services  continues  to  be  a  challenge  for 
many  Americans.  This  is  particularly  so 
for  the  poor,  the  iminsured,  members  of 
minority  groups,  rural  residents,  and 
other  vulnerable  populations.  In 
addition,  the  changing  organization  and 
financing  of  care  has  raised  new 
questions  about  access  to  a  range  of 
health  services,  including  emergency 
and  specialty  care.  At  the  same  time, 
examples  of  inappropriate  use  of  care, 
including  overutilization  and  misuse  of 
services,  continue  to  be  documented. 

The  increasing  portion  of  our  Nation's 
resources  devoted  to  health  care 
expenditures  remains  a  concern,  with 
some  indicators  suggesting  that  the  rate 
of  increase  may  accelerate  once  again. 
The  continued  growth  in  pubUc 
spending  for  Medicare  and  Medicaid,  in 
particular,  raises  important  questions 
about  the  care  delivered  to  the  elderly, 
poor,  and  people  with  disabilities. 
Together,  these  factors  require  concerted 
attention  to  the  determinants  of  access, 
use,  and  expenditures  as  well  as 
effective  strategies  to  improve  access, 
contain  costs,  and  assiue  appropriate 
and  timely  use  of  effective  services. 

Priority  Populations 

In  addition  to  the  strategic  research 
goals,  certain  population  groups  warrant 
a  special  focus  from  AHCPR  and  the 
health  services  research  community: 
racial  and  ethnic  minorities,  women, 
children,  the  elderly,  low-income 
populations,  people  living  in  rural 
areas,  and  people  living  with  chronic 
illnesses  and/or  disabilities.  These  are 
all  groups  for  whom  public  policy 
struggles  to  find  effective  solutions  to 
improve  health  care.  Health  services 
research  has  consistently  documented 
the  persistent,  and  at  times  great, 
disparities  in  health  status  and  access  to 
appropriate  health  care  services  for 
certain  groups,  notably  racial  and  ethnic 
minorities  and  low  income  families  and 
children.  Gender-based  differences  in 
access,  quality,  and  outcomes  are  also 
widespread;  but  whether  these 
differences  shoiild  be  eliminated  or  are 


appropriate  is  not  well  understood. 
Despite  the  dramatic  changes  occurring 
in  the  organization  and  financing  of 
children's  health  services,  the 
knowledge  base  for  guiding  these 
changes  or  assessing  their  impact  is  less 
well  developed  than  that  for  adults. 
Health  care  issues  that  exist  for  the 
elderly  and  for  people  with  chronic 
illnesses  and  disabilities  also  require 
attention.  Health  services  research 
should  do  a  better  job  of  bringing 
science-based  information  to  bear  on 
these  disparities  so  that  the  health  of 
these  groups  is  enhanced. 

Training 

AHCPR  invests  in  the  training  of 
health  services  researchers  to  address 
the  research  and  analytic  needs  of  the 
changing  health  care  system.  Areas  of 
focus  include:  (1)  Training  that  is 
designed  to  reflect  and  incorporate 
evolving  innovations  in  data  systems 
and  research  tools  so  that  the 
researchers  of  the  future  not  only 
identify  and  address  significant  research 
questions,  but  also  employ  cutting  edge 
methodological,  analytic,  and  data 
handling  techniques,  including 
appropriate  privacy  and  confidentiality 
safeguards;  (2)  training  that  allows  new 
investigators  to  obtain  additional, 
concentrated  research  experience  to 
facilitate  the  transition  fi'om  a  trainee  or 
fellow  status  to  that  of  an  independent 
investigator  with  an  estabUshed  area  of 
research  expertise  and  demonstrated 
productivity;  (3)  training  that  provides  a 
solid  foundation  in  general  health 
services  research  methods  and  concepts 
within  a  multidisciplinary  environment 
with  special  emphasis  placed  on  the 
imique  needs  of  the  identified 
population  groups,  i.e.,  minority 
populations  and  children.  As  part  of 
this  initiative,  AHCPR  is  interested  in 
recruiting  Historically  Black  Colleges 
and  Universities  and  Hispanic  Serving 
Institutions  to  apply  independently  or 
in  partnership  with  other  institutions,  to 
develop  programs  to  train  minority 
investigators;  and  (4)  training  that 
focuses  on  conducting  research  using 
personally  identifiable  health  care 
information  without  injury  or  disclosiue 
to  individuals.  This  training  will 
directly  address  the  growing  concerns 
about  the  privacy  of  health  care 
information. 

Types  of  ACHPR  Activities  in  Support 
of  the  Goals 

Producing  meaningful  contributions 
to  the  Nation  and  to  research  on  health 
care  requires  continuous  activity 
focused  on  iterative  improvement  in 
priority  setting,  on  developing  research 
initiatives,  and  on  research  products 


and  processes.  The  following  research 
cycle  describes  the  processes  AHCPR 
uses  to  conduct  its  ongoing  activities  in 
order  to  make  the  most  productive  use 
of  its  resources. 

1.  Needs  Assessment 

AHCPR  conducts  needs  assessments 
through  a  variety  of  mechanisms 
including  expert  meetings,  conferences, 
and  consultations  with  stakeholders  and 
customers  of  its  research,  publishing 
notices  for  comment  in  the  Federal 
Register,  as  well  as  regular  meetings 
with  its  National  Advisory  Council  and 
government  leaders.  The  results  of  these 
assessments  are  used  to  determine  and 
prioritize  infcHmation  needs. 

2.  Knowledge  Creation 

AHCPR  supports  and  conducts 
research  to  produce  the  next  generation 
of  knowledge  needed  to  improve  the 
health  care  system.  Building  on  the  last 
10  years  of  investment  in  outcomes  and 
health  care  research,  AHCPR  will  focus 
on  national  priority  areas  for  which 
much  remains  unknown. 

3.  Translation  and  Dissemination 

Simply  producing  knowledge  is  not 
sufficient;  findings  must  be  useful  and 
made  widely  available  to  practitioners, 
patients,  and  other  decisionmakers.  In 
order  to  accelerate  the  pace  of  quality 
improvement  the  focus  must  be  on 
closing  the  gap  between  what  we  know 
and  what  we  do.  The  Agency  will 
systematically  identify  priority  areas  for 
improving  care  through  integrating 
findings  into  practice  and  will 
determine  the  most  effective  ways  of 
doing  this.  Additionally,  AHCPR  will 
continue  to  s)mthesize  and  translate 
knowledge  into  products  and  tools 
based  on  research  findings  that  support 
its  customers  in  problem-solving  and 
decision  making.  It  will  then  actively 
disseminate  the  knowledge,  products, 
and  tools  to  appropriate  audiences. 
Effective  dissemination  involves 
forming  partnerships  with  other 
organizations  and  leveraging  resources. 

4.  Evaluation 

Knowledge  development  is  a 
continuous  process.  It  includes  a 
feedback  loop  that  depends  on 
evaluation  of  the  research's  utiUty  to  the 
end  user  and  impact  on  health  care.  In 
order  to  assess  the  ultimate  outcomes  of 
AHCPR  research,  the  Agency  is  placing 
increased  emphasis  on  the  evaluation  of 
the  impact  and  usefulness  of  Agency- 
supported  work  in  health  care  settings 
and  policymaking.  The  evaluation 
activities  will  include  a  variety  of 
projects,  from  smaller,  short-term 
projects  that  assess  process,  outputs. 
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and  interim  outcomes  to  larger, 
retrospective  projects  that  assess  the 
ultimate  outcomes/impact  of  AHCPR 
activities  on  the  health  care  system. 

AHCPR  Customers 

The  AHCPR  research  agenda  is 
designed  to  be  responsive  to  the  needs 
of  its  customers/stakeholders  and  what 
they  value  in  health  care.  These  include 
consumers  and  patients;  clinicians  and 
other  providers;  institutions;  plans; 
purchasers;  and  policjonakers  in  all 
sectors  (e.g.,  Federal,  State,  and  local 
governments;  voluntary  associations; 
international  organizations;  and 
foundations).  All  of  these  customers 
require  evidence-based  information  to 
inform  health  policy  decisions.  Health 
policy  choices  in  this  context  represent 
three  general  levels  of  decisionmaking: 
(1)  Clinical  Policy  Decisions- 
Information  is  used  every  day  by 
clinicians,  consumers,  patients,  and 
health  care  institutions  to  make  choices 
about  what  works,  for  whom,  when,  and 
at  what  cost.  (2)  Health  Care  System 
Policy  Decisions — Health  plan  and 
system  administrators  and  policymakers 
are  confronted  daily  by  choices  on  how 
to  improve  the  health  care  system's 
ability  to  provide  access  to  and  deliver 
high-quality,  high-value  care.  (3)  Public 
Policy  Decisions — Information  is  used 
by  policymakers  to  expand  their 
capability  to  monitor  and  evaluate  the 
impact  of  system  changes  on  outcomes, 
quality,  access,  cost,  and  use  of  health 
care  and  to  devise  policies  designed  to 
improve  the  performance  of  the  system. 
These  decisions  include  those  made  by 
Federal,  State,  and  local  policymakers 
and  those  that  affect  the  entire 
population  or  certain  segments  of  the 
public. 

In  summary,  AHCPR  seeks 
suggestions  for  agency  activities  within 
the  framework  of  priorities  set  out  in  the 
AHCPR  strategic  plan  goals,  activities, 
and  customers,  as  described  above. 

Dated:  March  31,  1999. 
John  M.  Eisenberg, 

Administrator. 

[FR  Doc.  99-9445  Filed  4-14-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99040] 

Cooperative  Agreement  for  the 
Development  of  a  National  Public 
Health  Information  Infrastructure 
Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
availability  of  fiscal  year  FY  1999  funds 
for  a  cooperative  agreement  program  for 
the  development  of  a  national  public 
health  information  infrastructure.  This 
program  addresses  the  "Healthy  People 
2000"  priority  area  of  Educational  and 
Community-Based  Programs. 

The  piupose  of  this  program  is  to 
provide  State  health  departments  with 
local  and  national  access  to  news  media 
for  coverage  of  health  emergencies  and 
opportunities  to  tell  the  stories  of 
prevention;  identify  methods  to  provide 
health  communication  to  State  health 
departments;  and  to  elicit  the 
coordination  and  cooperation  of  other 
national,  public,  private,  and  voluntary 
agencies  in  promoting  public  health 
information. 

B.  Eligible  Applicant 

Assistance  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations.  State  and  local 
governments  and  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Pub.  L.  104-65  states  that  an 
organization  described  in  section  501  (c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $200,000  is  available 
in  FY  1999  to  fund  this  cooperative 
agreement.  It  is  expected  that  the  award 
will  begin  on  or  about  September  30, 
1999,  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  5  years.  Funding  estimates  may 
vary  and  are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  as  evidenced  by 
required  reports  and  the  availability  of 
funds. 


D.  Cooperative  Activities 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.,  below,  and  CDC  will  be 
responsible  for  conducting  activities 
under  2.,  below: 

1.  Recipient  Activities: 

a.  Plan,  conduct,  and  evaluate  an 
annual  national  conference  and,  as 
required,  regional  conferences.  The 
purpose  of  these  conferences  is  to 
provide  a  fonun  for  continuing 
education  opportunities  in  public  health 
communications. 

b.  Publish  periodic  newsletters  to 
keep  State  Health  Departments  informed 
of  the  programs,  initiatives,  and 
activities  of  interest  to  the  States  related 
to  communication  intervention 
programs  that  enrich  and  improve 
public  health. 

c.  Assess  electronic  commimication 
networking  among  State  health 
departments  and  provide 
recommendations  to  States  on 
equipment  and  financial  needs  to 
strengthen  communication  efforts. 

d.  Evaluate  the  media  training 
available  for  public  health  professionals 
and  provide  recommendations  for 
workshops  to  all  State  health 
departments.  Provide  assistance  to  those 
State  health  departments  wishing  to 
implement  media  training. 

e.  Network  with  key  national  public 
health  groups  and  schools  to  evaluate 
existing  public  information  material 
relating  to  public  health  programs  such 
as,  but  not  limited  to,  immimization, 
tobacco  control,  tuberculosis,  violence 
and  bioterrorism.  As  needs  are 
identified,  regional  awareness 
campaigns  will  be  designed  through 
State  health  departments. 

f.  Develop  National  health 
commimication  campaigns  and 
disseminate  campaign  updates  and 
material  to  State  health  departments. 

2.  CDC  Activities: 

a.  Provide  technical  assistance  and 
consultation  in  the  area  of  program 
development,  implementation,  and 
health  communication  campaigns. 

b.  Provide  technical  assistance  in  the 
development  of  an  annual  conference 
for  State,  regional  and  national 
exchange  of  public  health  information. 

c.  Provide  technical  assistance  in 
defining  the  scope  of  training  needs  and 
proposed  training  materials  to  address 
those  needs. 

E.  Application  Content 

Use  the  information  in  the 
Cooperative  Activities,  Other 
Requirements,  and  Evaluation  Criteria 
sections  to  develop  the  application 
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content.  Your  application  will  be 
evaluated  on  the  criteria  listed,  so  it  is 
important  to  follow  them  in  laying  out 
your  program  plan.  The  narrative 
should  be  no  more  than  25  double- 
spaced  pages,  printed  on  one  side,  with 
one  inch  margins,  and  unreduced  font. 

F.  Application  Submission  and 
Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161  (0MB  Number  0937-0189). 
Forms  are  in  the  application  kit.  On  or 
before  June  21, 1999,  submit  the 
application  to:  Joanne  Wojcik,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Announcement  Number 
99040,  Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Road, 
Suite  3000,  Atlanta,  Georgia  30341- 
4146. 

Deadline:  Application  shall  be 
considered  as  meeting  the  deadline  if  it 
is: 

1.  Rec^ved  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

G.  Evaluation  Criteria 

The  appUcation  will  be  evaluated 
against  the  following  criteria  (maximum 
100  total  points): 

1.  Background,  Need,  and  Capacity 
(25  percent):  The  extent  to  which  the 
applicant  presents  data  and  information 
documenting  the  capacity  to  accomplish 
the  program,  positive  progress  in  related 
past  or  current  activities  or  programs, 
and,  as  appropriate,  need  for  the 
program.  The  extent  to  which  current 
resources  demonstrate  capability  to 
conduct  the  program. 

2.  Goals  and  Objectives  (15  percent): 
The  extent  to  which  the  applicant 
includes  goals  which  are  relevant  to  the 
purpose  of  the  proposal  and  feasible  to 
accomplish  during  the  project  period, 
and  the  extent  to  which  these  are 
specific  and  measurable.  The  extent  to 
which  the  applicant  has  included 
objectives  which  are  feasible  to 
accomplish  during  the  budget  period 
and  project  period,  and  which  address 
all  activities  necessary  to  accomplish 
the  purpose  of  the  proposal. 

3.  Methods  and  Staffing  (25  percent): 
The  extent  to  which  the  applicant 
provides:  (1)  A  detailed  description  of 
proposed  activities  which  are  likely  to 
achieve  each  objective  and  overall 
program  goals,  and  which  includes 


designation  of  responsibility  for  each 
action  undertaken;  (2)  a  reasonable  and 
complete  schedule  for  implementing  all 
activities;  and  (3)  a  description  of  the 
roles  of  each  tmit,  organization,  or 
agency,  and  evidence  of  coordination, 
supervision,  and  degree  of  commitment 
of  staff,  organizations,  and  agencies 
involved  in  activities. 

4.  Evaluation  (25  percent):  The  extent 
to  which  the  proposed  evaluation 
system  is  detailed,  addresses  goals  and 
objectives  of  the  program,  and  will 
document  program  process, 
effectiveness,  and  impact.  The  extent  to 
which  the  applicant  demonstrates 
potential  data  sources  for  evaluation 
purposes  and  methods  to  evaluate  the 
data  sources,  and  documents  staff 
availability,  expertise,  experience,  and 
capacity  to  perform  the  evaluation.  The 
extent  to  which  a  feasible  plan  for 
reporting  evaluation  results  and  using 
evaluation  information  for 
programmatic  decisions  is  included. 

5.  Collaboration  (10  percent):  The 
extent  to  which  relationships  between 
the  program  and  other  organizations, 
agencies,  and  health  department  units 
that  will  relate  to  the  program  or 
conduct  related  activities  are  clear, 
complete  and  provide  for 
complementary  or  supplementary 
interactions.  The  extent  to  which 
coalition  membership  and  roles  are 
clear  and  appropriate. 

6.  Budget  ana  Justification  (not 
scored):  The  extent  to  which  the 
applicant  provides  a  detailed  budget 
and  narrative  justification  consistent 
with  stated  objectives  and  plaimed 
program  activities. 

H.  Other  Requirements 

Technical  Reporting  Requirements 
Provide  CDC  with  the  original  plus  two 
copies  of: 

1.  Semiannual  Progress  reports; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period; 

3.  Final  financial  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to:  Joanne  Wojcik, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  2920 
Brandywine  Road,  Suite  3000,  Atlanta, 
Georgia  30341-4146. 

For  descriptions  of  the  following 
Other  Requirements,  see  Attachment  I: 
AR-5    HIV  Program  Review  Panel 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2000 
AR-12     Lobbying  Restrictions 


AR-20    Conference  Support 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Section  1704  [42  U.S.C.  300u-3]  of  the 
Public  Health  Service  Act,  as  amended. 
The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

J.  Where  to  Obtain  Additional 
Information 

This  announcement  and  other 
announcements  may  be  downloaded 
from  www.cdc.gov  (click  on  funding) 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888  472-6874).  You  will  be  asked  to 
leave  you  name  and  address  and  will  be 
instructed  to  identify  the 
Annoimcement  nimiber  of  interest. 
Please  refer  to  Program  Announcement 
99040  when  you  request  information. 
For  a  complete  program  description, 
information  on  application  procedures, 
an  application  package  and  business 
management  technical  assistance, 
contact:  Joanne  Wojcik,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Announcement  99040, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Suite  3000,  Atlanta,  GA.,  30341- 
4146,  Telephone  (404)  488-2717,  Email 
address  jcw6@cdc.gov. 

For  program  technical  assistance, 
contact:  Linda  Leake,  Administrative 
Officer,  Office  of  Communication, 
Centers  for  Disease  Control  and 
Prevention  1600  Clifton  Road,  NE,  MS 
D25,  Atlanta,  Georgia  30333,  Telephone: 
(404)  639-7994,  E  Mail:  ldll@cdc.gov. 

Dated:  April  9, 1999. 
}ohn  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
[FR  Doc.  99-9379  Filed  4-14-99;  8:45  am] 

BIUJNO  CODE  416»-1»-4» 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99N-0671] 

Bestblood,  Ltd.;  Opportunity  for 
Hearing  on  a  Proposal  to  Revoke  U.S. 
License  No.  1116 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
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opportunity  for  a  hearing  on  a  proposal 
to  revoke  the  establishment  license  (U.S. 
License  No.  1116)  and  product  licenses 
issued  to  Bestblood,  Ltd.,  doing 
business  as  Optimum  Healthcare,  Inc., 
for  the  manufacture  of  Whole  Blood, 
Red  Blood  Cells,  Red  Blood  Cells 
Frozen,  Whole  Blood  CPD.  Red  Blood 
Cells  Deglycerolized,  and  Whole  Blood 
CPDA-1.  The  proposed  revocation  is 
based  on  the  inability  of  authorized 
FDA  employees  to  conduct  an 
inspection  of  this  facility,  which  is  no 
longer  in  operation. 
DATES:  The  firm  may  submit  written 
requests  for  a  hearing  by  May  17,  1999, 
and  any  data  and  information  justifying 
a  hearing  by  June  14, 1999.  Other 
interested  persons  may  submit  written 
comments  on  the  proposed  revocation 
by  June  14. 1999. 

addresses:  Submit  written  requests  for 
a  hearing,  any  data  and  information 
justifying  a  hearing,  and  any  written 
comments  on  the  proposed  revocation 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Astrid  L.  Szeto,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17}, 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-827-6210. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
initiating  proceedings  to  revoke  the 
establishment  license  (U.S.  License  No. 
1116)  and  product  licenses  issued  to 
Bestblood,  Ltd.,  doing  business  as 
Optimimi  Healthcare,  Inc.,  239  Randall 
St.,  San  Francisco,  CA  94131,  for  the 
manufacture  of  Whole  Blood,  Red  Blood 
Cells,  Red  Blood  Cells  Frozen,  Whole 
Blood  CPD,  Red  Blood  Cells 
Deglycerolized,  and  Whole  Blood 
CPDA-1 .  Proceedings  to  revoke  the 
licenses  are  being  initiated  because  an 
attempted  inspection  of  the  facility  by 
FDA.  as  required  under  §600.21  (21 
CFR  600.21),  revealed  that  the  firm  was 
no  longer  in  operation. 

In  a  certified,  return-receipt  letter 
dated  June  16,  1997,  FDA  notified  the 
Responsible  Head  of  the  firm  that  its 
attempt  to  conduct  an  inspection  at 
Bestblood.  Ltd..  239  Randall  St.,  San 
Francisco,  CA  94131,  was  unsuccessful 
because  the  facility  was  apparently  no 
longer  in  operation,  and  requested  that 
the  firm  notify  FDA  in  writing  of  the 
firm's  status.  This  letter  was  sent  to  239 
Randall  St..  San  Francisco.  CA  94131. 
and  to  P.O.  Box  843,  Cupertino,  CA 
95054-0843,  and  each  was  returned  to 
the  agency  as  undeliverabie. 

In  a  certified,  return-receipt  letter  sent 
to  Bestblood.  Ltd..  dated  March  4, 1998. 


at  both  addresses  mentioned  previously 
and  returned  as  undeliverabie,  FDA 
indicated  that  an  attempt  to  conduct  an 
inspection  at  the  facility  was 
unsuccessful.  The  letter  advised  the 
Responsible  Head  that,  imder  21  CFR 
601.5(b)(1)  and  (b)(2),  when  FDA  finds 
that  audiorized  employees  have  been 
unable  to  gain  access  to  an 
establishment  for  the  purpose  of 
carrying  out  an  inspection  required 
under  §  600.21,  or  the  manufacturing  of 
products  or  of  a  product  has  been 
discontinued  to  an  extent  that  a 
meaningful  inspection  cannot  be  made, 
proceedings  for  license  revocation  may 
be  instituted.  In  the  same  letter,  FDA 
indicated  that  a  meaningful  inspection 
could  not  be  made  at  the  establishment 
and  issued  the  firm  notice  of  FDA's 
intent  to  revoke  U.S.  License  No.  1116 
and  annoimced  its  intent  to  offer  an 
opportimity  for  a  hearing. 

Because  FDA  has  made  reasonable 
efforts  to  notify  the  firm  of  the  proposed 
revocation  and  no  response  was 
received  from  the  firm,  FDA  is 
proceeding  under  21  CFR  12.21(b)  and 
publishing  this  notice  of  opportunity  for 
a  hearing  on  a  proposal  to  revoke  the 
licenses  of  the  previously  mentioned 
establishment. 

FDA  has  placed  copies  of  the 
docimients  relevant  to  the  proposed 
revocation  on  file  with  the  Dockets 
Management  Branch  (address  above) 
imder  the  docket  niunber  found  in 
brackets  in  the  heading  of  this  notice. 
These  documents  include:  (1)  Summary 
of  Findings,  May  28, 1997  (Endorsement 
Form  FDA  481),  and  (2)  FDA  letters  to 
the  Responsible  Head  dated  June  16, 
1997,  and  March  4,  1998.  These 
documents  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Bestblood,  Ltd.,  may  submit  a  written 
request  for  a  hearing  to  the  Dockets 
Man,agement  Branch  by  May  17, 1999, 
and  any  data  and  information  justifying 
a  hearing  must  be  submitted  by  Jime  14, 
1999.  Other  interested  persons  may 
submit  written  comments  on  the 
proposed  license  revocation  to  the 
Dockets  Management  Branch  by  June 
14, 1999.  The  failure  of  the  licensee  to 
file  a  timely  written  request  for  a 
hearing  constitutes  an  election  by  the 
licensee  not  to  avail  itself  of  the 
opportunity  for  a  hearing  concerning  the 
proposed  license  revocation. 

FDA's  procedures  and  requirements 
governing  a  notice  of  opportunity  for  a 
hearing,  notice  of  appearance  and 
request  for  a  hearing,  grant  or  denial  of 
a  hearing,  and  submission  of  data  to 
justify  a  hearing  on  proposed  revocation 
of  a  license  are  contained  in  21  CFR 


parts  12  and  601.  A  request  for  a  hearing 
may  not  rest  upon  mere  allegations  or 
denials  but  must  set  forth  a  genuine  and 
substantial  issue  of  fact  that  reqiiires  a 
hearing.  If  it  conclusively  appears  from 
the  face  of  the  data,  information,  and 
Actual  analyses  submitted  in  support  of 
the  request  for  a  hearing  that  there  is  no 
genuine  and  substantial  issue  of  fact  for 
resolution  at  a  hearing,  or  if  a  request  for 
a  hearing  is  not  made  within  the 
required  time  with  the  required  format 
or  required  analyses,  the  Commissioner 
of  Food  and  Drugs  will  deny  the  hearing 
request,  making  findings  and 
conclusions  that  justify  the  denial. 

Two  copies  of  any  submissions  are  to 
be  provided  to  FDA,  except  that 
individuals  may  submit  one  copy. 
Submissions  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document.  Such 
submissions,  except  for  data  and 
information  prohibited  from  public 
disclosure  under  21  CFR  10.20(j)(2)(i), 
21  U.S.C.  331(j),  or  18  U.S.C.  1905,  may 
be  seen  in  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  section 
351  of  the  Public  Health  Service  Act  (42 
U.S.C.  262)  and  sections  201,  501.  502, 
505,  and  701  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  351. 
352,  355,  and  371),  and  under  the 
authority  delegated  to  Commissioner  of 
Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director  of  the  Center 
for  Biologies  Evaluation  and  Research 
(21  CFR  5.67). 

Dated:  April  5. 1999. 
Mark  Elengold, 

Deputy  Director,  Operations,  Center  for 
Biologies  Evaluation  and  Research. 
(FR  Doc.  9»-9457  Filed  4-14-99;  8:45  am] 
WUJNO  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[Document  Identifier:  HCFA-R-279] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
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Interested  persons  are  invited  to  send 
comments  regarding  this  biirden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
buiden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request  New  Collection; 

title  of  Information  Collection:  Study 
to  Develop  a  Classification  System  for 
Patients  in  Inpatient  Rehabilitation 
Hospitals  and  Exempt  Rehabilitation 
Units: 

Form  No.:  HCFA-R-279  (OMB# 
0938-NEW); 

Use:  To  conduct  a  study  using  patient 
and  facility  characteristics  and  resource 
utilization  as  determined  by  staff  time 
measurement  to  develop  a  classification 
and  payment  system  for  Medicare 
beneficiaries.  This  information  will  be 
used  to  develop  a  classification  system 
for  Medicare  patients  using 
rehabilitation  services  in  inpatient 
rehabilitation  hospitals  and  exempt 
rehabilitation  imits.  This  classification 
system  will  be  referred  to  as 
Rehabilitation  Resources  Groups, 
Version  2000  {R2G2). 

The  purpose  of  this  study  is  to 
develop,  assess,  and  test  this 
classification  system  through  a 
representative  sample  of  inpatient 
rehabilitation  hospitals  and  exempt 
imits  (note  that  throughout  this  request, 
we  will  refer  to  rehabilitation  facilities; 
these  include  both  freestanding 
rehabilitation  hospitals  and  exempt 
rehabilitation  imits).  The  principal  goal 
is  to  determine  the  extent  to  which 
measurable  patient  characteristics 
permit  classifying  patients  into 
identifiable  groups  that  accurately 
predict  the  use  of  resources  in  these 
facilities. 

Patient  characteristics  will  be 
collected  using  the  Minimum  Data  Set 
for  Post  Acute  Care  (MDS-PAC) 
(previously  approved;  OMB  No.  0938- 
0720).  This  instrument  collects 
demographic  and  clinical  information 
that  will  be  used  to  develop  the 
classification  system.  We  are  requesting 
utilization  of  this  instrument,  as  revised 
and  tested  to  include  specific  variables 
designed  to  collect  information  on 
patients  using  rehabilitation  services. 
Secondary  analysis  of  existing  data  has 
provided  information  used  to  develop 


the  sampling  plan.  Medicare 
administrative  files  (including  the  cost 
reports,  OSCAR  files,  and  the  Standard 
Analytic  National  Claims  History  100 
percent  file)  were  used  to  develop  the 
sampling  frame  for  this  study. 

We  will  be  using  a  staff  time 
measiuement  study  to  collect 
information  within  the  sampled 
rehabilitation  facilities  to  assess  the 
resoiut:es  utilized  by  Medicare 
beneficiaries.  While  the  staff  time 
measurement  has  been  used  in  other 
studies  to  develop  both  resource 
utilization  and  payment  methodologies 
(i.e.,  staff  time  measurement  was  used  to 
develop  the  prospective  payment 
system  for  skilled  nursing  homes),  this 
is  the  first  time  that  direct,  ou-site 
information  will  be  collected  regarding 
resource  utilization  in  rehabilitation 
facilities. 

The  methodology  is  similar  to  the 
Resource  Utilization  Groups  (RUG) 
methodology  used  by  the  Health  Care 
Financing  Administration  (HCFA)  to 
identify  patient  characteristics  related  to 
variance  in  patients'  needs  for  resources 
in  skilled  nursing  faciUties  (SNFs)  and 
to  develop  the  SNF  prospective 
payment  system  (PPS). 

HCFA  is  requesting  clearance  of  the 
study,  including  the  sample,  sample 
selection  methodology,  and  data 
collection  plans,  including  staff  time 
measurement  and  use  of  the  revised 
MDS-PAC.  This  study  will  enable 
HCFA  to  develop,  test,  and  assess  a 
classification  system  for  inpatient 
rehabilitation  hospitals  and  exempt 
rehabilitation  units: 

Frequency:  On  occasion; 

Affected  Public:  Business  or  other  for- 
profit,  and  Not-for-profit  institutions; 

Number  of  Respondents:  4,000; 

Total  Annual  Responses:  4,000; 

Total  Annual  Hours:  6,800. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  pap>erwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  yoiu- 
request,  including  yoiu:  address,  phone 
number,  OMB  nimiber,  and  HCFA 
dociunent  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  Room  N2- 


14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  April  8, 1999. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
IFR  Doc.  99-9423  Filed  4-14-99;  8:45  am] 

BH.UNQ  C00€  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Meeting 

Ihirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Mental  Health 
Coimcil. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodation,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosing  of  which 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Mental  Health  Council. 

Date:  May  6-7, 1999. 

Closed:  May  6, 1999, 10:30  a.m.  to  recess. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  3lC,  Conference 
Room  6,  Bethesda,  MD  20892. 

Open:  May  7, 1999,  8:00  a.m.  to 
adjournment. 

Agenda:  Presentation  of  NIMH  Director's 
Report  and  discussion  of  NIMH  program  and 
policy  issues. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike,  Building  3lC,  Conference 
Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Jane  A.  Steinberg,  PhD, 
Executive  Secretary,  Director,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH.  Neuroscience  Center, 
6001  Executive  Blvd..  Room  6154.  MSC  9609, 
Bethesda,  MD  20892-9609,  301-443-3367. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  April  8.  1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-9367  Filed  4-14-99;  8:45  am) 
MJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkMtal  Institutes  of  Healtti 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  Trauma  and  Bum. 

Date:  April  13, 1999. 

Time:  1:00  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
NIGMS.  Office  of  Scientific  Review,  Natcher 
Building,  Room  1AS19K,  Bethesda  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Bruce  K.  Wetzel,  Phd, 
ScientiRc  Review  Administrator,  Office  of 
Scientific  Review,  NIGMS,  Natcher  Building, 
Room  lAS-19.  Bethesda,  MD  20892,  (301) 
594-3907. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  Trauma  and  Bum. 

Date:  April  14, 1999. 

Time:  1:00  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
NIGMS,  Office  of  Scientific  Review,  Natcher 
Building,  Room  1AS19K,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 


Contact  Person:  Bruce  K.  Wetzel,  Phd, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  NIGMS,  Natcher  Building, 
Room  lAS-19,  Bethesda,  MD  20892,  (301) 
594-3907. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  April  8, 1999. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  99-9368  Filed  4-14-99;  8:45  am] 

BILUNG  CODE  4140-V1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Z>ate:May  11-12, 1999. 

Time:  May  11, 1999,  8:00  am  to  12:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Antonio  Noronha,  PhD, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  Suite  409, 
6000  Executive  Boulevard,  Bethesda,  MD 
20892-7003,  301-443-7722, 
anoronha@willco.niaaa.nih.gov. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 


ZJofe.May  12-13, 1999. 

Time:  May  12, 1999, 1:00  pm  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel,  Twinbrook  Room, 
1750  Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Antonio  Noronha,  PhD, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  Suite  409, 
6000  Executive  Boulevard,  Bethesda,  MD 
20892-7003,  301-443-7722, 
anoronha@willco.niaaa.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  April  8, 1999. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 
[FR  Doc.  99-9369  Filed  4-14-99;  8:45  am] 

BNJJNG  COOE  414(Mn-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  R13  Conference  Grant. 

Hate:  May  4, 1999. 

Time:  3:00  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Solar  Building,  Room  1A2,  6003 
Executive  Blvd.,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Janet  T.  Temer,  Program 
Analyst,  Scientific  Review  Program,  Division 
of  Extramural  Activities,  NIAID,  NIH,  Solar 
Building,  Room  4C01,  6003  Executive 
Boulevard,  MSC  7610,  Bethesda,  MD  20892- 
7610,  301-402-4598. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  April  8. 1999. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 
[FR  Doc.  99-9370  Filed  4-14-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  ujiwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Z?ate;  April  14,1999. 

Time:  11:00  a.m.  to  12:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  David  Chananie,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm.  6150,  MSC  9608, 
Bethesda,  MD  20892-9608,  301-443-1340. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientific  Development 
Award,  Scientific  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  April  8,  1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-9371  Filed  4-14-99;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  9, 1999. 

Time:  2:00  p.m.  to  3:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Sheila  O'Malley,  MA, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6138,  MSC  9606, 
Bethesda,  MD  20892-9606.  301-443-6470. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date;  April  13, 1999. 

Time:  2:00  p.m.  to  3:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Sheila  O'Malley,  MA, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6138,  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-6470. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 


Dated:  April  8,  1999. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  99-9372  Filed  4-14-99;  8:45  am] 
BaUNG  COOE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  Meeting;  SAMHSA  Special 
Emphasis  Panels 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  following  meetings 
of  the  SAMHSA  Special  Emphasis 
Panels  I  in  May  1999. 

A  summary  of  the  meeting  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Coral  Sweeney,  SAMHSA, 
Division  of  Extramural  Activities, 
Policy,  and  Review,  5600  Fishers  Lane, 
Room  17-89,  Rockville,  Maryland 
20857.  Telephone:  301-443-2998. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

•  The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  this 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)(6)  and  5  U.S.C. 
App.2,  §  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  May  3-4, 1999. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road.  Bethesda,  Maryland  20814. 

Closed:  May  3,  1999,  8:30  a.m.  to 
Adjournment;  May  4, 1999,  8:30  a.m.  to 
Adjournment. 

Panel:  Substance  Abuse  and  Mental  Health 
Services  Administration  State  Reform  Grants, 
SM99-004. 

Contact:  Ferdinand  Hui,  Room  17-89, 
Parklawn  Building.  Telephone:  301-443- 
9919  and  FAX:  301-443-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Da/es;  May  1 1-1 3 , 1 999. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  Maryland  20814. 

Closed:  May  11-13,  1999.  8:30  a.m.-5:00 
p.m.  Substance  Abuse  and  Mental  Services 
Administration,  Action  Grant  Program,  Phase 
II. 

Contact:  Boris  Aponte,  Rooml7-89. 
Parklawn  Buiding,  Telephone:  301-443-2290 
and  FAX:  301-443-1587. 

Panel:  Substance  Abuse  and  Mental  Health 
Services  Administration,  Action  Grant 
Program,  Phase  II. 
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Dated:  April  9. 1999. 
Sandi  Stephens, 

Team  Leader,  Extramural  Activities  Team, 

Substance  Abuse  and  Mental  Health  Services 

Administration. 

(FR  Doc.  99-9409  Filed  4-14-99:  8:45  am) 

BILUNQ  CODE  4163-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

SutMtance  AtMJse  and  Mental  Health 
Services  Administration 

Notice  of  Meeting;  SAMHSA  Special 
Emphasis  Panels 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  following  meeting  of 
the  SAMHSA  Special  Emphasis  Panel  II 
in  November. 

A  summary  of  the  meeting  may  be 
obtained  £rom:  Ms.  Coral  M.  Sweeney, 
SAMHSA,  Division  of  Extramural 
Activities  Policy  and  Review,  5600 
Fishers  Lane,  Room  17-89,  Rockville, 
Maryland  20857.  Telephone:  (301)443- 
2998. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below.   • 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 
financial  information  about  an 
individual's  proposal.  The  discussion 
may  also  reveal  information  about 
procurement  activities  exempt  from 
disclosure  by  statute  and  trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
and  confidential.  Accordingly,  the 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)(3),(4),  and  (6)  and 
5  U.S.C.  App.  2,  §  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II. 

Meeting  Date:  May  17-18. 1999. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda.  Maryland  20814. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II. 

Closed:  May  17. 1999.  8:30  a.m.-5:00  p.m.. 
May  18,  1999  8:30  a.m.-Adjoumment. 

Contact:  Ferdinand  Hui,  Room  17-89, 
Parklawn  Building,  Telephone:  (301)  443- 
9919  and  FAX  (301)  443-1587. 

Meeting  Date:  May  6-7, 1999. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road,  Bethesda.  Maryland  20814. 

Closed:  May  6,  1999,  8:30  a.m.-5:00  p.m., 
May  7, 1999  8:30  a.m.-Adjoumment. 

Contacf;  Michael  Koscinski,  Room  17-89, 
Parklawn  Building.  Telephone:  (301)443- 
6094  and  FAX:  (301)443-1587. 


Dated:  April  9. 1999. 
Sandi  Stephens, 

Team  Leader,  Extramural  Activities  Team, 

Substance  Abuse  and  Mental  Health  Services 

Administration. 

[FR  Doc.  99-9410  Filed  4-14-99;  8:45  am] 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  In 
Anticipation  of  Receiving  a  Permit 
Application  to  Incidentally  Take 
Threatened  and  Endangered  Species 
in  Association  with  a  Multiple  Habitat 
Conservation  Plan  for  Northwestern 
San  Diego  County,  California 

agency:  Fish  and  Wildlife  Service,  DOI. 
ACTION:  Notice  of  Intent. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  considering 
approval  of  a  Multiple  Habitat 
Conservation  Plan  (Plan)  and  issuance 
of  an  Endangered  Species  Act  Incidental 
Take  Permit.  The  Plan  is  being 
submitted  by  the  San  Diego  Association 
of  Governments  (Association  of 
Governments)  and  the  Plan  Advisory 
Committee  representing  seven 
participating  cities  in  northwestern  San 
Diego  County,  California.  The  seven 
participating  cities  are  Carlsbad,  San 
Marcos,  Encinitas,  Escondido, 
Oceanside,  Solana  Beach,  and  Vista. 
This  long-term  plan  will  accompany  a 
futiire  application  to  the  Service  for  a 
permit  imder  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  that  would 
authorize  incidental  take  of  listed 
species  and  unlisted  species  that  may  be 
listed  in  the  future.  In  response  to  the 
Plan,  the  Service  intends  to  prepare  a 
joint  programmatic  and  project-level 
Environmental  Impact  Statement/ 
Environmental  Impact  Report 
(Statement/Report)  pursuant  to  the 
National  Environmental  Policy  Act  and 
the  California  Environmental  Quality 
Act.  The  Plan  covers  an  area  of 
approximately  186  square-miles  in 
northwestern  San  Diego  County.  The 
Plan  addresses  numerous  sensitive  plant 
and  animal  species  and  their  habitats. 
The  Plan  creates  a  process  for  the 
issuance  of  permits  and  other 
authorizations  under  the  Federal 
Endangered  Species  Act,  California 
Endangered  Species  Act,  and  the 
California  Natural  Community 
Conservation  Plaiming  Act.  This  notice 
describes  the  proposed  action  and 
possible  alternatives,  notifies  the  public 
of  a  scoping  meeting,  invites  public 


participation  in  the  scoping  process  for 
preparing  the  joint  Statement/Report, 
solicits  written  comments,  and 
identifies  the  Service  official  to  whom 
questions  and  comments  concerning  the 
proposed  action  and  the  joint 
Statement/Report  may  be  directed. 
DATES:  A  public  scoping  meeting  will  be 
held  on  May  5, 1999  from  6:00  to  8:00 
p.m.  at  Encinitas  City  Hall  (Poinsettia 
Room),  505  South  Vulcan,  Encinitas, 
California.  Oral  comments  will  be 
received  during  the  scoping  meeting. 
Written  comments  are  encouraged  and 
should  be  received  on  or  before  May  17, 
1999. 

ADDRESSES:  Information,  comments,  or 
questions  related  to  preparation  of  the 
joint  Statement/Report  and  the  National 
Environmental  Policy  Act  process 
should  be  submitted  to  Sherry  Barrett, 
Assistant  Field  Supervisor,  U.S.  Fish 
and  Wildlife  Service,  2730  Loker 
Avenue  West,  Carlsbad,  California 
92008.  Written  comments  may  also  be 
sent  by  facsimile  to  telephone  (760) 
918-0638. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Julie  Vanderwier,  Fish  and  Wildlife 
Biologist,  or  Nancy  Gilbert,  Division 
Chief,  at  the  above  Carlsbad  address, 
telephone  (760)  431-9440.  Persons 
wishing  to  obtain  backgroimd  material 
should  contact  Janet  Fairbanks  at  the 
San  Diego  Association  of  Governments, 
401  B  Street,  Suite  800,  San  Diego, 
California  92101,  telephone  (619)  595- 
5370. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

Doctmients  will  also  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  (8  a.m.  to 
5  p.m.,  Monday  through  Friday)  at  the 
Association  of  Governments  office  and 
at  local  libraries  located  in  the  seven 
participating  cities. 

Background 

Listed  wildlife  species  are  protected 
against  "take"  pursuant  to  section  9  of 
the  Act.  That  is,  no  one  may  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture,  or  collect  listed  animal 
species,  or  attempt  to  engage  in  such 
conduct  (16  use  1538).  The  Service, 
however,  may  issue  permits  to  take 
listed  animal  species  if  such  taking  is 
incidental  to,  and  not  the  purpose  of, 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  are  at  50  CFR  17.22  and  17.32. 
In  anticipation  of  applying  for  an 
incidental  take  permit,  the  Association 
of  Governments  and  participating  cities 
are  developing  a  Plan.  The  Plan  study 
area  comprises  seven  incorporated  cities 
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in  northwestern  San  Diego  County.  The 
northern  boundary  of  the  Plan  study 
area  is  Marine  Corps  Base  Camp 
Pendleton;  the  Pacific  Ocean  forms  the 
western  boundary;  and  unincorporated 
County  of  San  Diego  borders  most  of  the 
study  area  on  the  east  and  south. 
Unincorporated  portions  of  the  coimty, 
including  several  areas  completely 
surroimded  by  incorporated  cities,  are 
excluded  from  the  study  area  and  will 
be  planned  by  the  county  under  the 
North  County  Subarea  of  the  Multiple 
Species  Conservation  Plan. 

The  118,852-acre  Plan  study  area  is 
largely  developed,  with  approximately 
30  percent  consisting  of  vacant  lands 
that  still  support  natvu^  vegetation 
communities.  The  largest  blocks  of 
natural  vegetation  occur  in  northern 
Escondido,  and  in  the  hilly  areas  of 
southeastern  Carlsbad  and  southwestern 
San  Marcos.  Other  relatively  large 
blocks  of  habitat  occur  along  the 
northern  boundary  of  Oceanside,  and  in 
scattered  areas  in  eastern  and  central 
Carlsbad,  northern  San  Marcos,  and 
southern  Escondido.  Otherwise,  natural 
habitats  in  the  Plan  study  area  are 
highly  fragmented  and  occur  primarily 
in  small,  scattered  patches  surrounded 
by  development  or  agriculture. 

The  goals  of  the  Plan  are  to: 

1.  Maintain  the  range  of  natural 
biological  communities  and  species 
native  to  the  region,  and  conserve  viable 
populations  of  endangered,  threatened, 
and  key  sensitive  species  and  their 
habitats,  thereby  preventing  local 
extirpation  or  species  extinction.  . 

2.  Create  greater  certainty  for 
economic  and  urban  development  by 
identifying  where  new  development 
should  and  should  not  occur,  and 
encourage  investment  by  establishing  a 
legal  and  procedural  framework  that 
streamlines  the  permitting  process  and 
provides  a  reliable  basis  for  economic 
decision-making. 

3.  Protect  the  quality  of  life  for  local 
residents  by  maintaining  the  area's 
scenic  beauty,  nattiral  biological 
diversity,  and  recreation  opportimities. 

The  Plan  proposes  a  new  process  for 
wildlife  and  habitat  conservation,  and 
for  implementation  of  the  Federal  and 
State  of  California  Endangered  Species 
Acts,  which  relies  on  existing  local 
agency  land  use  review  and  approval 
authority.  The  new  process  places 
conservation  responsibilities  on  local 
jurisdictions,  based  on  their  ability  to 
implement  a  segment  of  the  Plan  for 
their  jurisdiction.  Implementation  of  the 
Plan  will  occur  through  individual 
subarea  conservation  plans  prepared  for 
each  of  the  seven  participatfrig 
jurisdictions.  In  exchange  for  these 
coordinated  conservation  plans,  local 


jurisdictions  will  receive  irom  the 
Service  permits  for  the  taking  of 
federally-listed  species,  and  unlisted 
species  should  they  become  listed, 
based  on  their  subarea  plans  and 
implementing  agreements.  A  list  of 
covered  animal  and  plant  species  that 
would  receive  take  authorization  is 
incorporated  in  the  Plan,  including 
species  that  are  federally  or  state-listed, 
proposed  for  listing,  candidates  for 
listing,  or  sensitive  within  the  region. 

The  lands  identified  for  open  space 
and  habitat  preservation  are  located 
within  the  Focused  Planning  Area.  The 
Focused  Planning  Area  was 
cooperatively  designed  by  the 
Association  of  Governments  and  the 
seven  participating  jurisdictions  in  the 
Plan  study  area,  in  consultation  writh  the 
Service,  the  California  Department  of 
Fish  and  Game,  and  the  Plan  Advisory 
Committee  based  on  biological, 
ownership,  and  land  use  criteria.  These 
participants  have  spent  several  months 
developing  "hard  line"  preserves, 
indicating  lands  that  will  be  conserved 
and  managed  for  biological  resources, 
and  "soft  line"  planning  areas,  within 
which  preserve  areas  will  ultimately  be 
delineated  based  on  further  data  and 
planning. 

Several  objectives  were  incorporated 
into  the  process  of  designing  the 
Focused  Planning  Area:  (1)  conserve  as 
much  of  the  biologically  most  important 
habitat  lands  remaining  in  the  subregion 
as  possible,  in  a  system  that  minimizes 
preserve  fragmentation  and  maximizes 
conservation  of  covered  species;  (2) 
maximize  the  inclusion  of  public  lands 
within  the  preserve;  (3)  maximize  the 
inclusion  of  lands  already  conserved  as 
open  space,  where  appropriate;  and  (4) 
maintain  individual  property  rights  and 
economic  viability  for  the  subregion. 

Although  the  Association  of 
Governments  will  prepare  the  draft 
Statement,  the  Service  will  be 
responsible  for  its  content  and  scope.  In  - 
addition,  the  Association  of 
Governments  will  act  as  the  lead  agency 
for  the  preparation  of  the  Report. 

Environmental  documentation  will  be 
included  in  the  joint  Statement/Report 
for  amendments  to  a  variety  of  planning 
documents  for  the  seven  participating 
jurisdictions.  The  proposed 
amendments  would  incorporate  the 
preserve  boimdaries  of  the  Plan  into 
adopted  land  use  plans  as  described  in 
the  individual  subarea  plans  and 
implementing  agreements.  Actions 
proposed  by  these  seven  cities  that  will 
be  addressed  in  the  joint  Statement/ 
Report  include,  but  are  not  limited  to, 
amendments  to  general  plans,  local 
coastal  programs,  and  zoning 
ordinances. 


The  Statement/Report  will  consider 
the  proposed  action  (issuance  of  a 
Section  10(a)(1)(B)  Endangered  Species 
Act  permit  for  the  Plan)  and  a 
reasonable  range  of  alternatives. 
Potential  alternatives  may  be  derived 
from  preserve  design  scenarios  being 
considered  and  include  a  Minimal 
Acquisition  Scenario,  Enhanced 
Conservation/ Acquisition  Scenario, 
Additional  Core  Gnatcatcher 
Conservation  Scenario,  Biological  Core 
and  Linkage  Area  Scenario,  and  No 
Project  (No  Preserve)  Scenario. 

Environmental  review  of  the  Plan  will 
be  conducted  in  accordance  with  the 
requirements  of  the  1969  National 
Environmental  Policy  Act,  as  amended 
(42  U.S.C.  4321  et  seq.).  National 
Environmental  Policy  Act  regulations 
(40  CFR  parts  1500-1508).  other 
appropriate  regulations,  and  Service 
procedures  for  compliance  with  those 
regulations.  This  notice  is  being 
furnished  in  accordance  with  Section 
1501.7  of  the  National  Environmental 
Policy  Act  to  obtain  suggestions  and 
information  from  other  agencies  and  the 
public  on  the  scope  of  issues  to  be 
addressed  in  the  joint  Statement/Report. 

Comments  and  participation  in  the 
scoping  process  are  solicited.  The 
primary  purpose  of  the  scoping  process 
is  to  identify  rather  than  to  debate  the 
significant  issues  related  to  the 
proposed  action.  Interested  persons  are 
encouraged  to  attend  the  public  scoping 
meeting  to  identify  and  discuss  issues 
^d  alternatives  that  should  be 
addressed  in  the  joint  Statement/Report. 
The  proposed  agenda  for  this  facilitated 
meeting  includes  a  summary  of  the 
proposed  action;  status  of  and  threats  to 
subject  species;  and  tentative  issues, 
concerns,  opportunities,  and 
alternatives.  Additional  public  meetings 
.will  be  conducted  on  later  dates  to 
provide  more  opportimities  to  conmient 
on  the  draft  Statement/Report. 

Dated:  April  6,  1999. 
Elizabeth  H.  Stevens, 

Deputy  Manager,  California/Nevada 

Operations  Office. 

(FR  Doc.  99-9381  Filed  4-14-99;  8:45  am] 

BHJJNGCOOE  4310-5S-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-030-1 220-00;  Closure  Notice  No.  NV- 
030-99-002] 

Temporary  Cloaure  and  Reatrictiona 
on  Public  Landa;  Silver  Saddle  Ranch; 
Carson  City,  Nevada 

agency:  Bureau  of  Land  Management, 
Interior. 
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action:  The  Manager,  Carson  City  Field 
Office,  announces  a  temporary  closure 
and  restrictions  on  acquired  lands  in 
Carson  City,  Nevada,  known  as  the 
Silver  Saddle  Ranch.  This  action  is 
taken  to  protect  ranch  buildings, 
facilities  and  sensitive  meadow  and 
riparian  resources  from  vandalism  and 
damage. 

SUMMARY:  In  1997,  the  Bureau  of  Land 
Management  completed  a  land  exchange 
resulting  in  the  transfer  of  the  Silver 
Saddle  Ranch  in  Carson  City  from 
private  to  public  ovimership.  The  ranch 
includes  residential  buildings,  bams, 
fences  and  sensitive  river  and  meadow 
lands.  In  cooperation  with  the 
municipality  of  Carson  Qty, 
development  of  a  long-term 
management  plan  is  imderway  which 
vrill  provide  for  adequate  on  site 
management  and  protection  of  these 
featiu^s.  Until  this  plan  can  be 
completed,  certain  interim  restrictions 
and  closures  are  necessary.  Acquired 
lands  on  the  west  side  of  the  Carson 
River  are  temporarily  closed  to  public 
use.  Lands  on  the  east  side  of  the  Carson 
River  are  open  to  public  use  with 
restrictions  on  vehicle  use,  shooting  and 
overnight  camping. 
EFFECTIVE  DATES:  These  restrictions  go 
into  effect  immediately  and  will  remain 
in  effect  until  the  management  plan  is 
completed  and  implemented,  or  until 
the  authorized  officer  determines  these 
restrictions  no  longer  are  needed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Miller,  Outdoor  Recreation 
Planner.  Carson  City  Field  Office.  5665 
Morgan  Mill  Road,  Carson  City,  Nevada 
89706.  Telephone  (775)  885-6148. 
SUPPLEMENTARY  INFORMATION:  The 
public  lands  affected  by  these 
restrictions  are  described  as  follows: 

Mt.  Diablo  Meridian 

T.  15  N.,  R  20  E., 

Sec.  22:  SEV4SEV4; 
Sec.  26:  SWV4NEV4,  W>^.  W/iSE'/i; 

Sec.  27:  NE'/i,  NE'ASEV*; 

Sec.  35:  NWV4NEV4. 

EXCEPTING  THEREFROM  that 
portion  on  the  NEV4NEV4NWy4  of 
section  26  as  conveyed  to  Carson  City, 
and  all  that  portion  lying  below  the 
natural  ordinary  High  water  line  of  the 
Carson  River. 

Lands  on  the  west  side  of  the  Carson 
River  are  closed  to  public  use  and  entry. 
The  exceptions  to  this  closure  include 
emergency,  utility  or  law  enforcement 
personnel.  Carson  City  and  BLM 
officials  conducting  business, 
participants  in  tours  or  events 
sponsored  by  the  BLM  or  Carson  City, 
and  others  authorized  in  writing  by  the 
Authorized  Officer  of  the  BLM.  The 


restrictions  do  not  apply  to  Carson  City 
public  roads. 

Lands  on  the  east  side  of  the  Carson 
River  are  open  to  public  recreation  uses 
with  the  following  exceptions:  (1) 
Motorized  vehicle  use  is  limited  to 
designated  roads  and  trials;  (2)  lands  are 
closed  to  shooting  and  open  to  day  use 
only,  consistent  with  previous  orders  for 
use  on  public  lands  administered  by  the 
Carson  City  Field  Office. 

The  authorities  for  these  restrictions 
are  43  CFR  8341.2  and  8364.1.  Any 
person  failing  to  comply  with  the 
closiue  or  restrictions  may  be  subject  to 
imprisonment  for  not  more  than  12 
months,  or  a  fine  in  accordance  vrith  the 
applicable  provisions  of  18  USC  3571, 
or  both. 

Dated:  April  8, 1999. 
Karl  Kipping, 

Associate  Manager, 

Carson  City  Field  Office. 

(FR  Doc.  99-9415  Filed  4-14-99;  8:45  am) 

BHJJNG  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
PD-933-1 330-01;  IDI  -030-98-035] 

Notice  Of  AvaHabillty  Of  ttw  Record  Of 
Decision  for  the  Caribou  National 
Forest  Phosphate  Leasing  Proposal 
(FEIS  98-0067;  Idaho) 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Availability. 

summary:  The  Dairy  Syncline  Tract  and 
Manning  Creek  Tract  are  two  separate 
Federal  phosphate  tracts  proposed  for 
competitive  leasing.  They  are  located 
within  the  Caribou  National  Forest  in 
Caribou  County  in  southeast  Idaho.  The 
Maiming  Creek  Tract  is  located  in 
Township  9  South,  Range  45  East,  Boise 
Meridian,  about  10  air  miles  southwest 
of  Afton,  Wyoming.  The  Dairy  Syncline 
Tract  is  located  in  Township  9  and  10, 
Range  44  East,  about  12  air  miles 
southeast  of  Soda  Springs,  Idaho.  The 
Bureau  of  Land  Management  and  the 
U.S.  Forest  Service  jointly  prepared  the 
Draft  Environmental  Impact  Statement 
and  the  Final  Environmental  Impact 
Statement  related  to  this  leasing 
proposal.  The  Draft  Environmental 
Impact  Statement  was  released  July  18, 
1997.  The  Notice  of  Availability 
appeared  in  the  Federal  Register  on 
August  1, 1997.  No  new  issues  or  viable 
alternatives  were  identified  during  the 
review  period  so  revisions  to  the  Draft 
were  not  required.  The  Final 
Environmental  Impact  Statement  for  the 


proposed  leasing  of  Federal  phosphate 
reserves  in  the  Dairy  Syncline  and 
Manning  Creel  Tracts  was  released  on 
February  23. 1998.  The  Final  consists  if 
a  seleniimi  update.  Chapter  10  of  the 
Final  Enviromnental  Impact  Statement 
which  describes  the  public  comments 
and  responses,  and  the  Draft 
Environmental  Impact  Statement  which 
was  released  in  July.  1997.  The  Notice 
of  Availability  of  the  Final 
Environmental  Impact  Statement  was 
published  in  the  Federal  Register  on 
March  27,  1998.  In  accordance  with  43 
CFR  1502.2,  a  Record  of  Decision  was 
prepared  by  the  Bureau  of  Cand 
Management  and  signed  on  March  15, 
1999.  BLM  has  recommended  leasing 
only  portions  of  each  of  the  two  tracts. 
With  this  decision,  2,342.27  acres  of  the 
3,259  acre  Dairy  Syncline  Tract  and  880 
acres  of  the  1,120  acre  Manning  Creek 
Tract  will  be  available  for  leasing.  The 
reduced  Manning  Creek  Tract  provides 
for  a  natural,  undisturbed  corridor  for 
wildlife  to  move  through  the  area.  This 
decision  is  consistent  with  the  Caribou 
National  Forest  Land  and  Resource 
Management  Plan  and  with  the  Biireau 
of  Land  Management  Pocatello  Resoiirce 
Management  Plan.  Mining  will  not  be 
permitted  on  these  two  tracts  until 
NEPA  requirements  have  been  met,  site- 
specific  Best  Management  Plans  have 
been  developed,  and  the  phosphate 
lessee  can  demonstrate  that  mining  can 
be  conducted  without  releasing  harmful 
quantities  of  hazardous  material  into  the 
environment.  Proposed  Best 
Management  Practices  must  be 
acceptable  to  BLM  and  the  surface 
managing  agencies  prior  to  approval  of 
any  mine  plan.  The  "Stipulations  for 
Lands  of  the  National  Forest  System 
under  Jurisdiction  of  Department  of 
Agriculture"  and  the  Forest  Service  . 
"Notice  to  Phosphate  Lessees"  shall  be 
part  of  each  lease  offered  and  apply  to 
the  lessee  or  its  legal  successors.  Copies 
of  the  Record  of  Decision  have  been 
mailed  to  interested  parties.  Public 
reading  copies  will  be  available  for 
review  at  the  BLM  Pocatello  Resource 
Area  Office.  1111  N.  8th  Avenue, 
Pocatello.  ID  83201-5789. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Oberlindacher.  BLM  Idaho  State 
Office,  1387  South  Vinnell  Way,  Boise, 
Idaho  83709,  telephone  No.  (208)  373- 
3884. 

DATES:  The  Record  of  Decision  may  be 
appealed  to  the  Interior  Board  of  L^d 
Appeals,  Office  of  the  Secretary,  in 
accordance  with  the  regulations 
contained  in  43  CFR  Part  4.  If  an  appeal 
is  taken,  the  notice  of  appeal  must  be 
filed  with  the  Biu-eau  of  Land 
Management.  Idaho  State  Office,  1387  S. 
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Vinnell  Way,  Boise  Idaho  83709-1657 
on  or  before  30  days  from  the 
pubhcation  of  the  Record  of  Decision  in 
the  Federal  Register. 
SUPPLEMENTARY  INFORMATION:  The 
modified  Dairy  Sjoicline  Tract  to  be 
made  available  for  leasing  as  a  single 
and  separate  parcel  consists  of  the 
following  lands: 

Boise  Meridian 

T.  9  S..  R.44  E. 

Sec.  17:  SEV4SEV4; 

Sec.18:  SW'ANE'A.  SEV4NWV4, 
NEV4SWV4.  NWV4SEV4; 

Sec.l9:  NEV4,  N'/iSE'A.  SEV4SEV4; 

Sec.20:  All; 

Sec.21:  WV2NWV4.  SEV4NWy4; 

Sec.28:  SWV4SWV4;  ' 

Sec.29:  E'/i.  E»/iNWV4,  NWV4NWV4; 

Sec.32:  NEV4,  NV2SEV4: 

Sec.33:  WV2NWV4,  SWV4. 
T.10S.,R.44E. 

Sec.4:  Lots  3,4.  and  6,  SEV4NWV4. 

Totaling  2,342.27  acres. 

The  modified  Manning  Creek  Tract  to 
be  made  available  for  leasing  as  a  single 
and  separate  parcel  consists  of  the 
following  lands: 

Boise  Meridian 

T.  9  S..  R.45.  E. 
Sec.  13:  SEV4WV4.  SMjSE'/i; 
Sec.  23:  SEV4SEV4; 
Sec.  24:  N»ANEV4,  SWV4NEV4.  E^hNWV*. 

SWV4NWV4,  SWV4,  NWV4SEV4; 
Sec.25:  NWV4NWV4; 
Sec.26:  NEV4.  SEV4NWV4,  NWV4SEV4. 
Totaling  880  acres. 

Dated:  April  7. 1999. 
Jimmie  Buxton, 

Branch  Chief,  Lands  and  Minerals. 
IFR  Doc.  99-9384  Filed  4-14-99;  8:45  am] 
BILUNQ  CODE  4310-66-P 


DEPARTMEtfT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Environmental  Statements; 
Availability,  Etc;  Diamond  Mountain 
Resource  Area 

AQENCY:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Notice  of  availability  of  the 

proposed  plan  amendment 

environmental  assessment  to  the 

Diamond  Mountain  resource  area 

resoiuce  management  plan. 

summary:  The  Bureau  of  Land 
Management  (BLM),  Vernal  Field  Office 
has  completed  an  Environmental 
Assessment  (EA)  and  issued  a  Finding 
of  No  Significant  Impact  (FONSI)  for  the 
Proposed  Pelican  Lake  Plan 
Amendment  to  the  Diamond  Mountain 
Resource  Area  Resource  Management 
Plan  (DMRA-RMP).  The  Proposed  Plan 


Amendment  would  modify  the  DMRA- 
RMP's  present  priority  management 
level  classifications  within  the  Pelican 
Lake  planning  amendment  area  through 
reclassification  of  about  2,078.20  acres 
of  public  land  from  their  present  Level 
4,  Open  Management  classification  to 
level  3,  Active  Management 
classification.  The  160  acres  of  public 
land  classified  as  Level  1 ,  Most 
Restrictive  Management,  the  1,794.66 
acres  of  public  land  classified  as  Level 

2,  Careful  Management,  and  the  865.75 
acres  of  public  land  classified  as  level 

3,  Open  Management  would  not  be 
reclassified.  Multiple  use  of  the  public 
land  within  the  planning  area  would 
continue  in  a  manner  that  is  compatible, 
to  the  extent  possible,  with  the 
objectives  of  the  Ouray  National 
WildUfe  Refuge. 

DATES:  Tlie  30  day  protest  period  for 
this  proposed  plan  amendment  will 
commence  on  April  15, 1999.  Protests 
must  be  received  on  or  before  May  15, 
1999. 

ADDRESSES:  Protests  must  be  addressed 
to  the  Director  (WO-210)  Bureau  of 
Land  Management,  Attn:  Brenda 
Williams,  1849  C  Street,  NW, 
Washington,  DC  20240  within  30  days 
after  the  date  of  publication  of  this 
Notice  of  Availability. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Kempenich,  Natural  Resource 
Specialist,  Vernal  District  Field  Office, 
at  170  South  500  East.  Vernal,  Utah 
84078,  (435)  781-4432.  Copies  of  the 
proposed  Plan  Amendment  EA  are 
available  for  review  at  the  Vernal  Field 
Office. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  announced  pursuant  to  Section 
202(a)  of  the  Federal  Land  Policy  and 
Management  Act  (1976)  and  43  CFR  Part 
1610.  This  Proposed  Amendment  is 
subject  to  protests  by  any  party  who  has 
participated  in  the  planning  process. 
Protest  must  be  specific  and  contain  the 
following  information: 

— The  name,  mailing  address,  phone 
number,  and  interest  of  the  person 
filing  the  protest. 

— A  statement  of  the  issue(s)  being 
protested. 

— A  statement  of  the  part(s)  of  the 
proposed  amendment  being  protested 
and  citing  pages,  paragraphs,  maps  et 
cetera,  of  the  Proposed  Plan 
Amendment. 

— A  copy  of  all  docimients  addressing 
the  issue(s)  submitted  by  the  protestor 
during  the  planning  process  or  a 
reference  to  the  date  when  the 
protester  discussed  the  issue(s)  for  the 
record. 


— ^A  concise  statement  as  to  why  the 
protester  believes  the  BLM  State 
Director  is  incorrect. 
Dated:  March  30, 1999. 

G.  William  Lamb, 

State  Director,  Utah. 

[FR  Doc.  99-9383  Filed  4-14-99;  8:45  am) 

BILUNG  CODE  4310-09-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-910-1410-00] 

Alaska  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Alaska  Resource 

Advisory  Council  Meeting. 

SUMMARY:  The  BLM  Alaska  Resource 
Advisory  Coimcil  will  conduct  an  open 
meeting  Tuesday,  May  11, 1999,  from 
9:30  a.m.  until  4:30  p.m.  and 
Wednesday,  May  12, 1999,  from  9  a.m. 
until  3  p.m.  The  council  will  begin  the 
process  of  defining  standards  for 
management  of  natural  resources  on 
public  lands  in  Alaska.  As  part  of  this 
process,  the  council  will  take  public 
comment  on  resource  issues  of  concern. 
The  meeting  will  be  held  at  the  BLM 
Alaska  State  Office,  located  on  the  4th 
floor  of  the  Anchorage  Federal  Office 
Building  at  7th  and  C  Street.  The  entire 
meeting  is  open  to  the  public  with 
public  comment  taken  from  1-2  p.m. 
Tuesday,  May  11.  Written  comments 
may  be  submitted  at  the  meeting  or 
mailed  to  the  address  below. 
ADDRESS:  Inquiries  about  the  meeting 
should  be  sent  to  External  Affairs, 
Bureau  of  Land  Management,  222  W. 
7th  Avenue,  #13,  Anchorage,  AK  99513- 
7599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  McPherson,  (907)  271-5555. 

Dated:  April  8,  1999. 
Sally  Wisely, 
Acting  State  Director. 
[FR  Doc.  99-9378  Filed  4-14-99;  8:45  am] 

eaUNG  CODE  431(KIA-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-930-1 430-01;  N-61258] 

Notice  of  Realty  Action,  Direct  Sale  of 
Public  Land,  Pershing  County,  Nevada 

SUMMARY:  The  following  described  land 
has  been  foimd  suitable  for  direct  sale 
under  Section  203  of  the  Federal  Land 
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Policy  and  Management  Act  of  October 
21. 1976  (43  U.S.C.  1713).  The  land  is 
hereby  classified  for  disposal  in 
accordance  with  Executive  Order  6910 
and  the  Act  of  June  28, 1934,  as 
amended  and  will  be  sold  at  not  less 
than  fair  market  value: 

Mount  Diablo  Meridian,  Nevada 

T.  32  N..  R.  34  E..  Sec.  5,  SV2SEV«SWV4. 

SWV4SWV«SEV4; 
Containing  30.00  acres  more  or  less. 

The  lands  are  not  required  for  federal 
purposes.  Disposal  is  consistent  with 
the  Bureau's  planning  for  this  area  and 
would  be  in  the  public's  interest.  The 
land  is  being  offered  by  direct  sale  to 
Howard  E.  Harris  and  Terry  A.  Harris, 
DBA  Murt-Higgins  Mine  Management 
Partnership.  The  mineral  estate  is  vested 
in  a  third  party  and  therefore  can  not  be 
offered  in  this  sale. 

The  land  will  not  be  offered  for  sale 
until  at  least  60  days  after  publication 
of  this  notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Detweiler,  Realty  Specialist,  Bureau  of 
Land  Management,  5100  E. 
Winnemucca  Blvd.,  Wiimemucca,  NV 
89445  (775) 623-1500. 
SUPPLEMENTAL  INFORMATION:  The  public 
lands  are  being  offered  to  Howard  and 
Terry  Harris,  DBA  Murt-Higgins  Mine 
Management  Partnership,  since  they 
have  occupied  and  developed  the  site. 
The  Harrises  developed  the  site  imder 
the  auspices  of  the  general  mining  law, 
however,  that  was  determined  infeasible 
since  the  mineral  estate  is  held  by  a 
private  third  party.  The  proposed  sale 
would  allow  the  Harrises  to  keep  their 
property  and  material  on  the  site.  Some 
of  the  material  on  site  consists  of 
precious  metals  refinery  slags  and 
powders  tbat  contain  hazardous 
substances.  Section  120(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  requires  a  notice  when 
hazardous  substances  have  been  stored 
on  the  property.  The  following  notice 
describes  the  material  stored  on  the  site 
in  compliance  with  the  CERCLA: 
Approximately  520  tons,  of  slag  and 
powder  from  precious  metal  refining, 
have  been  stored  on  the  site  since  1989. 
Some  of  the  slag  and  powder  show  a 
toxicity  characteristic  for  the  metals 
chromium,  selenium,  and  lead. 

Since  the  property  has  been 
developed,  the  patent  would  contain  a 
solid  waste/hazardous  substance(s) 
statement  indemnifying  the  United 
States.  The  above  described  land  is 
hereby  segregated  from  appropriation 
under  the  public  land  laws,  including 
the  mining  laws,  but  not  from  sale 
under  the  above  cited  statutes,  for  270 


days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  or  xmtil 
title  transfer  is  completed  or  the 
segregation  is  terminated  by  publication 
in  the  Federal  Register,  wUdiever 
occurs  first. 

A  PATENT,  WHEN  ISSUED,  WILL 
CONTAIN  THE  FOLLOWING 
RESERVATION  TO  THE  UNITED 
STATES; 

A  right-of-way  thereon  for  ditches  or 
canals  constructed  by  the  authority  of 
the  United  States  pursuant  to  the  Act  of 
August  30,  1890  (43  U.S.C.  945). 

AND  WILL  BE  SUBJECT  TO: 

1.  Those  rights  for  commimication 
line  purposes  which  have  been  granted 
to  Bell  Telephone  Company  of  Nevada 
by  Right-of-way  N-12660,  imder  the  Act 
of  March  4, 1911  (43  U.S.C.  961). 

2.  An  easement  for  a  power 
transmission  line  granted  to  Sierra 
Pacific  Power  Company  bxtm  Southern 
Pacific  Land  Company  by  Deed  No. 
4151-F,  recorded  in  Pershing  County, 
Nevada,  Book  #14  page  71. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  conunents  to  the  Field  Manager, 
Winnemucca  Field  Office,  Bureau  of 
Land  Management,  5100  E. 
Winnemucca  Blvd.,  Winnemucca,  NV 
89445.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  April  7, 1999. 
Les  W.  Boni, 

Acting  Winnemucca  Field  Manager. 

[FR  Doc.  99-9416  Filed  4-14-99;  8:45  am] 

BILUNG  CODE  4310-HC-i> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-100-99-1040-00] 

Notice  of  Special  Recreation 
Restrictions,  Missoula,  MT 

agency:  Department  of  Interior.  Bureau 
of  Land  Management. 
ACTION:  Notice  of  special  recreation 
restrictions  and  rules  addressing 
camping,  motorized  vehicle  use,  public 
safety,  and  resource  protection  on 
public  lands. 

SUMMARY:  This  notice  places  restrictions 
on  recreation  use  on  public  lands 
located  within  1/4  mile  on  either  side  of 
the  Blackfoot  River  extending  from 
Johnsrud  Park  upstream  for 
approximately  10  miles.  Actions  are 
implemented  under  the  authority  of  43 
CFR  8364.1  and  8372.0-7. 


SUPPLEMENTARY  INFORMATION:  The 
restricted  public  lands  are  part  of  the 
Blackfoot  River  Recreation  Corridor 
which  was  established  in  the  1970s.  The 
Blackfoot  River  Recreation  Corridor  is  a 
multi-cooperative  partnership 
consisting  of  private  landowners,  the 
Montana  Fish,  Wildlife  and  Parks,  and 
the  Bureau  of  Land  Management.  This 
partnership  was  established  to  provide 
protection  of  the  natural  resources, 
private  property  and  to  provide  public 
safety  along  26  miles  of  free  flowing 
Blackfoot  River. 

In  1998.  the  Bureau  of  Land 
Management  began  acquiring  land 
within  the  corridor.  When  this 
acquisition  is  completed,  the  Bureau  of 
Land  Management  will  manage 
approximately  12,000  acres  of  land 
upstream  from  Johnsrud  Park.  The 
Bureau  of  Land  Management  has  started 
site  specific  planning  for  this  area.  Plans 
should  be  completed  within  two  years. 
The  objective  of  these  emergency 
restrictions  is  to  have  regulations  in 
place  during  the  interim  planning 
phase.  The  Biu^au  of  Land  Management 
stated  in  its  June  1997  Lower  Blackfoot 
River  Assembled  Land  Exchange 
Environmental  Assessment  (MT-074- 
07-06)  that  "recreation  along  the 
Blackfoot  River  woxUd  continue  to  be 
managed  under  the  existing  Blackfoot 
River  Recreation  Corridor  Landowner's 
Agreement."  Implementing  the 
following  regulations  will  establish 
consistency  with  the  existing  Montana 
Fish,  Wildlife  and  Parks  Blackfoot  River 
Recreation  Corridor  rules.  To  reduce 
damage  to  natural  and  cultural 
resources  and  to  provide  for  public 
safety,  the  Bureau  of  Land  Management 
under  43  CFR  8364.1  prohibits  the 
following  on  the  above  described  public 
lands: 

1.  Camping  outside  of  designated  sites 
or  areas. 

2.  Lighting  or  maintaining  a  fire 
except  in  designated  areas  or 
established  government  fire  rings. 

3.  Operating  a  motor  vehicle  off  of  a 
designated  trail,  road,  or  route. 

4.  Collecting  firewood  for  other  than 
on  site  use. 

5.  Discharging  a  firearm  or  projectile 
except  when  and  where  specifically 
allowed. 

6.  Lighting  a  firework. 

7.  Violating  a  posted  regulation 
pertaining  to  the  protection  of  natural 
resources  or  public  safety. 

8.  Occupying  or  camping  at  an  area 
longer  than  seven  days  during  any  30- 
day  period. 

Exemptions  from  these  emergency 
regulations  may  be  authorized  by  the 
Biueau  of  Land  Management. 
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EFFECTIVE  DATES:  These  restrictions  will 
go  into  effect  April  15, 1999.  The 
restrictions  shall  remain  in  effect 
pending  approval  of  a  site  specific 
recreation  management  plan  for  these 
public  lands.  These  restrictions  can  be 
rescinded  or  modified  by  the  authorized 
officer. 

PENALTIES:  Any  person  who  knowingly 
and  willfully  violates  the  regulations 
under  43  CFR  8364.1  may  be  subject  to 
a  fine  or  mandatory  court  appearance 
before  a  U.S.  Magistrate. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Anderson,  Missoula  Field  Office, 
3255  Fort  Missoula  Road,  Missoula, 
Montana  59804,  (406)  329-3914. 

Dated:  April  9, 1999. 
Nancy  T.  Anderson, 
Field  Manager. 

(FR  Doc.  99-9422  Filisd  4-14-99;  8:45  am) 
BILUNG  CODE  431(M)N-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-020-09-5101-00-J206,  U-76985] 

Notice  of  Intent  to  Prepare  a  Plan 
Amendment  to  the  Pony  Express 
Resource  Management  Plan  (RMP) 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  hitent  to  prepare  a 

plan  amendment  to  the  Pony  Express 

Resource  Management  Plan  (RMP). 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Salt  Lake  Field 
Office,  Utah  is  starting  a  plan 
amendment  process  to  the  RMP  which 
may  allow  an  exception  to  the 
Transportation  and  Utility  Corridor 
Decision  for  a  railroad  and  related 
facilities  outside  a  designated  corridor. 
The  railroad  would  serve  the  proposed 
Private  Fuel  Storage  (PFS)  nuclear 
storage  site  on  the  Goshute  hidian 
Reservation. 

DATES:  The  comment  period  for 
identification  of  issues  for  the  potential 
plan  amendment  will  commence  on 
April  15, 1999.  Comments  must  be 
submitted  on  or  before  May  30, 1999. 
Two  scoping  meetings  fociising  on 
environmental  issues  associated  with 
the  amendment  will  be  held  on  April 
29, 1999:  from  8  a.m.  to  11  a.m.  at  the 
Little  America  Inn,  Grand  Ballroom  A, 
500  South  Main  Street,  Salt  Lake  City, 
UT  84101;  from  6:30  p.m.  to  9:30  p.m. 
"at  Tooele  High  School,  Auditorium,  240 
West  Second  Street,  Tooele,  UT  84074. 
ADDRESSES:  Comments  on  the  BLM  plan 
amendment  should  be  sent  to  Bureau  of 
Land  Management,  Salt  Lake  Field 


Office,  2370  South  2300  West.  Salt  Lake 
City,  UT  84119. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

Information  on  the  BLM  plan 
amendment  contact  Leon  Berggren, 
Resource  Advisor,  telephone  (801)  977- 
4350.  Existing  planning  documents  and 
information  are  available  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  The  Salt 
Lake  Field  Office,  BLM,  received  an 
application  from  PFS  for  a  railroad  line 
on  the  west  side  of  Skull  Valley,  and  is 
cooperating  with  the  Nuclear  Regulatory 
Commission  (NRC)  by  providing  an 
analysis  of  the  railroad  and  plan 
amendment  for  inclusion  into  an 
environmental  impact  statement  to  be 
prepared  by  NRC.  The  proposed  BLM 
amendment  would  consider  an 
exception  to  the  Transportation  and 
Utility  Corridor  Decision,  to  allow  a 
right-of-way  for  a  railroad  and  related 
facilities  to  PFS  outside  a  designated 
corridor.  Issues  identified  for  the 
railroad  access  include:  fire,  rangeland 
health,  noxious  weeds,  cultural 
resources,  wildlife,  wild  horses, 
wetlands,  historic  trails,  wilderness 
study  areas,  recreation,  visual,  access, 
minerals,  geology,  and  threatened  and 
endangered  plants.  Public  participation 
is  being  sought  at  this  initial  stage  in  the 
planning  process  to  ensure  the  RMP 
amendment  addresses  all  issues, 
problems,  and  concerns  from  those 
interested  in  the  management  of  lands 
under  the  jurisdiction  of  the  Salt  Lake 
Field  Office. 
Mike  Pool, 
Acting  State  Director. 
[FR  Doc.  99-9382  Filed  4-14-99;  8:45  am] 

BILUNO  CODE  4310-09-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-952-09-1420-00] 

Notice  of  HIing  of  Plat  of  Survey;  New 
Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTKW:  Notice. 

summary:  The  plats  of  survey  described 
below  will  be  officially  filed  in  the  New 
Mexico  State  Office,  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico,  on 
April  30, 1999. 

New  Mexico  Principal  Meridian,  New 
Mexico 

T.  15  N.,  R.  12  E..  accepted  March  24. 1999, 
for  Group  947  NM. 


Indian  Meridian,  Oklahoma 

T.  29  N.,  R.  25  E.,  accepted  January  29, 
1999.  for  Group  77  OK. 

T.  23  N.,  R.  10  E.,  accepted  Janaury  29, 
1999,  for  Group  925  NM;  and  Protraction 
Diagam  for  Townships  11  and  12  North, 
Ranges  4  and  5  East,  NM,  have  been  officially 
filed  as  of  this  date,  April  1, 1999. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  any  of  these  surveys 
must  file  a  written  protest  with  the  NM 
State  Director,  Bureau  of  Land 
Management,  stating  that  they  wish  to 
protest. 

A  statement  of  reasons  for  a  protest  ^ 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  of  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed. 

The  above-listed  plats  represent 
dependent  resurveys,  surveys,  and 
subdivisions. 

These  plats  will  be  available  for 
inspection  in  the  New  Mexico  State 
Office,  Bureau  of  Land  Management, 
P.O.  Box  27115,  Santa  Fe,  New  Mexico, 
87502-0115.  Copies  may  be  obtained 
frtjm  this  office  upon  payment  of  $1.10 
per  sheet. 

Dated:  April  1, 1999. 
Stephen  W.  Beyeriein, 

Acting  Chief  Cadastral,  Surveyor  For  New 

Mexico. 

IFR  Doc.  99-9426  Filed  4-14-99;  8:45  am] 

BHJJNG  CODE  4310-FB-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-957-00-1420-00:  GP-0159] 

Filing  of  Plata  of  Survey:  Oregon/ 
Waahington 

agency:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed. in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  38  S.,  R.  W.,  accepted  January  11, 1999 
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T.  39  S.,  R.  4  E.,  accepted  December  18, 1998 
T.  18  S..  R.  27  E..  accepted  January  22, 1999 
T.  37  S.,  R.  3  W.  accepted  January  22, 1999 
T.  38  S.,  R.  3  W.,  accepted  January  15, 1999 
T.  39  S..  R.  1  W.,  accepted  December  28, 1998 
T.  34  S.,  R.  6  W..  accepted  January  26, 1999 
T.  38  S.,  R.  2  W.,  accepted  January  22, 1999 

Washington 

T.  9  N..  R.  27  B.,  accepted  December  23. 1998 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office.  Bureau 
of  Land  Management.  1515  S.W.  5th 
Avenue,  Portland,  Oregon  97201,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey,  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management.  (1515 
S.W.  5th  Avenue)  P.O.  Box  2965, 
Portland,  Oregon  97208. 

Dated:  April  1,1999. 
Roiwrt  D.  DeViney,  Jr. 

Chief,  Branch  of  Realty  and  Records  Services. 
[FR  Doc.  99-9417  Filed  4-14-99;  8:45  am) 

BNJJNQ  CODE  4310-3»-«l 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Proposed  Ridgewater  Water 
DistritHJtion  System  Project  in 
Wyoming 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Notice  of  application  for  grant 
funding:  public  comment  period  on 
request  to  fund  the  Ridgewater  project. 


SUMMARY:  OSM  is  announcing  its  receipt 
of  a  grant  application  from  the  Wyoming 
Department  of  Environmental  Quality, 
Abandoned  Mine  Land  Division 
(AMLD).  Wyoming's  application 
requests  $76,265  from  the  Abandoned 
Mine  Reclamation  Fimd  to  pay 
approximately  29  percent  of  the  cost  of 
rebuilding  the  Ridgewater  Improvement 
District  water  distribution  system  in 
Converse  County,  Wyoming.  In  its 
application,  the  State  proposes  paying 
for  part  of  the  reconstruction  cost  as  a 
public  facility  project  that  will  benefit  a 
commimity  impacted  by  coal  mining 
activities. 

This  notice  describes  when  and  where 
the  Wyoming  abandoned  mine  land 
(AML)  program  and  the  grant 
application  for  funding  die  Ridgewater 
project  are  available  for  you  to  read.  It 
also  sets  the  time  period  during  which 
you  may  send  written  comments  on  the 
request  to  us. 

DATES:  We  will  accept  written 
comments  until  4:00  p.m.,  m.s.t,  May 
17,  1999. 

ADDRESSES:  You  should  mail  or  hand- 
deliver  written  comments  to  Guy  V. 
Padgett,  Casper  Field  Office  Director,  at 
the  address  shown  below.  You  may  read 
Wyoming's  grant  application  for  this 
proposed  project  during  normal 
business  hours  Monday  through  Friday 
(excluding  holidays)  at  the  same 
address.  Also,  we  will  send  one  free 
copy  of  the  grant  application  to  you  if 
you  contact  OSM's  Casper  Field  Office. 

Guy  V.  Padgett,  Director,  Casper  Field 
Office,  Office  of  Siuface  Mining 
Reclamation  and  Enforcement,  Federal 
Building,  Rm.  2403,  100  East  "B"  Street, 
Casper,  Wyoming  82601-1918. 
FOR  FURTHER  »»>RMATION  COHTACT:  Guy 
V.  Padgett,  Telephone:  (307)  261-6555. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  Title  IV  of  SMCRA 

Title  IV  of  the  Surface  Mining  Control 
and  Reclamation  Act  (SMCRA) 
established  an  Abandoned  Mine  Land 
Reclamation  (AMLR)  program.  The 
purpose  of  the  AMLR  program  is  to 
reclaim  and  restore  lands  and  waters 
that  were  adversely  affected  by  past 
mining.  The  program  is  funded  by  a 
reclamation  fee  paid  by  active  coal 
mining  operations.  Lands  and  waters 
eligible  for  reclamation  imder  Tide  IV 
are  primarily  those  that  were  mined,  or 
affected  by  mining,  and  abandoned  or 
inadequately  reclaimed  before  August  3, 
1977,  and  for  which  there  is  no 
continuing  reclamation  responsibility 
under  State,  Federal,  or  other  laws. 

Tide  IV  of  SMCRA  allows  States  to 
submit  AMLR  plans  to  us.  We,  on  behalf 
of  the  Secretary,  review  those  plans  and 


consider  any  public  comments  we 
receive  about  them.  If  we  determine  that 
a  State  has  the  ability  and  necessary 
legislation  to  operate  an  AMLR  program, 
the  Secretary  can  approve  it.  The 
Secretary's  approval  gives  a  State 
exclusively  authority  to  put  its  AMLR 
plan  into  effect. 

Once  the  Secretary  approves  a  State's 
AMLR  plan,  the  State  may  annually 
apply  to  us  for  money  to  fund  specific 
projects  that  will  achieve  the  goals  of  its 
approved  plan.  We  follow  the 
requirements  of  the  Federal  regulations 
at  30  CFR  Parts  874,  875,  and  886  when 
we  review  and  approve  such 
applications. 

n.  Background  on  the  Wyoming  AMLR 
Plan 

The  Secretary  of  the  Interior  approved 
Wyoming's  AMLR  plan  on  February  14, 
1983.  You  can  find  background 
information  on  the  Wyoming  AML 
program,  including  the  Secretary's 
findings  and  our  responses  to 
comments,  in  the  February  14, 1983, 
Federal  Register  (48  FR  6536). 
Wyoming  changed  its  plan  a  number  of 
times  since  the  Secretary  first  approved 
it.  In  1984,  we  accepted  the  State's 
certification  that  it  addressed  all  known 
coal-related  impacts  in  Wyoming  that 
were  eligible  for  funding  under  its 
program.  As  a  residt,  the  State  may  now 
reclaim  low  priority  non-coal 
reclamation  projects.  You  can  read 
about  the  certification  and  OSM's 
acceptance  in  the  May  25, 1984,  Federal 
Register  (49  FR  22139).  At  the  same 
time,  we  also  accepted  Wyoming 
proposal  that  it  will  ask  us  for  fiLids  to 
reclaim  any  additional  coal-related 
problems  that  occur  during  the  life  of 
the  Wyoming  AML  program  as  soon  as 
it  becomes  aware  of  then.  In  the  April 
13, 1992,  Federal  Register  (57  FR 
12731),  we  announced  our  decision  to 
accept  other  changes  in  Wyoming's  plan 
that  describe  how  it  will  rank  eligible 
coal,  non-coal,  and  facility  projects  for 
funding.  Those  changes  also  authorized 
the  Governor  of  Wyoming  to  evaluate 
the  priority  of  a  project  based  upon  the 
Governor's  determination  of  need  and 
uirgency.  They  also  expanded  the  State's 
ability  to  construct  public  facilities 
under  section  411  of  SMCRA.  We 
approved  additional  changes  in 
Wyoming's  plan  concerning  noncoal 
lien  authority  and  contractor  eligibility 
that  improve  the  efficiency  of  the  State's 
AML  program.  That  approval  is 
described  in  the  February  21, 1996, 
Federal  Register  (61  FR  6537). 

Once  a  State  certifies  that  it  will 
address  all  remaining  abandoned  coal 
mine  problems,  and  the  Secretary 
concurs,  then  it  may  request  funds  to 
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undertake  abandoned  noncoal  mine 
reclamation,  community  impact 
assistance,  and  public  facilities  projects 
imder  sections  411(b),  (e),  and  (ft,  of 
SMCRA. 

State  law  and  regulations  that  apply 
to  the  proposed  Ridgewater  funding 
request  include  Wyoming  Statute  35- 
11-1201  and  Wyoming  Abandoned 
Mine  Land  Regulations,  Chapter  VII,  of 
the  Wyoming  Abandoned  Mine 
Program. 

m.  Wyoming's  Request  To  Fund  Part  of 
the  Cost  of  Rebuilding  the  Ridgewater 
Distribution  Sjrstem 

The  Wyoming  Department  of 
Environmental  Quality  submitted  to  us 
a  grant  application  dated  December  21, 
1998.  In  that  application,  Wyoming 
asked  for  $76,265  that  it  will  use  to  pay 
for  part  of  the  cost  of  rebuilding  the 
Ridgewater  Improvement  District  water 
distribution  system  in  Converse  Coxmty, 
Wyoming.  This  water  distribution 
system  is  a  public  facility  in  a 
community  impacted  by  coal  mining 
activities.  The  requested  funding  is  29 
percent  of  the  project's  total  cost.  Money 
for  the  balance  of  the  project  cost  will 
come  from  State  loan  and  district  water 
user  assessments  and  reserves. 

The  Governor  of  Wyoming  certified 
the  need  and  urgency  to  fund  the 
Ridgewater  Improvement  District 
project  before  Uie  State's  remaining 
inventory  of  non-coal  reclamation  work 
is  finished  as  allowed  by  section  411(f) 
of  SMCRA.  That  certification  says  the 
project  is  in  a  commimity  impacted  by 
coal  mining  activities.  The  Ridgewater 
Improvement  District  was  developed 
during  the  boom  period  when 
inadequate  regulation  resulted  in  poorly 
designed  water  and  sewer  systems.  As  a 
result,  current  distribution  lines  are  too 
small  to  provide  for  the  District's  fire 
suppression  services.  The  District  also 
has  wastewater  treatment  problems. 
Wastewater  potentially  can  infiltrate 
drinking  water  lines  due  to  poor  line 
conditions. 

The  project  will  mitigate  the  impacts 
of  rapid  industrial  growth  by  providing 
safe  drinking  water  and  fire  suppression 
capability  in  the  District.  The 
Governor's  certification  states  that  the 
current  need  for  District  fire 
suppression  capability  and  concern  for 
wastewater  infiltrating  drinking  water 
supplies  warrants  funding  this  project 
before  the  State  reclaims  its  remaining 
inventory  of  non-coal  projects. 

IV.  How  We  Will  Review  Wyoming's 
Grant  Application 

We  will  review  this  grant  application 
with  respect  to  the  regulations  at  30  CFR 
875.15,  specifically  subsections 


875.15(e)  (1)  through  (7).  As  stated  in 
those  regulations,  the  application  must 
include  the  following  information:  (1) 
The  need  or  m^ency  for  the  activity  or 
the  construction  of  the  public  facility; 
(2)  the  expected  impact  the  project  will 
have  on  Wyoming's  coal  or  minerals 
industry;  (3)  the  availability  of  funding 
from  other  sources  and,  if  other  funding 
is  provided,  its  percentage  of  the  total 
costs  involved;  (4)  documentation  from 
other  local,  State,  and  Federal  agencies 
with  oversight  for  such  utilities  or 
facilities  describing  what  funding  they 
have  available  and  why  their  agency  is 
not  fully  funding  this  specific  project; 
(5)  the  impact  on  the  State,  the  public, 
and  the  minerals  industry  if  the  facility 
is  not  funded;  (6)  the  reason  why  this 
project  should  be  selected  before  a 
priority  project  relating  to  the  protection 
of  the  public  health  and  safety  or  the 
enviroimient  itom  the  damages  caused 
by  past  mining  activities,  and  (7)  an 
analysis  and  review  of  the  procedures 
Wyoming  used  to  notify  and  involve  the 
public  in  this  funding  request,  and  a 
copy  of  all  comments  received  and  their 
resolution  by  the  State.  Wyoming's 
application  for  the  Ridgewater 
Improvement  District  project  contains 
the  information  described  in  these  seven 
subsections. 

Section  875.15(f)  requires  us  to 
evaluate  all  comments  we  receive  and 
determine  whether  the  funding  meets 
the  requirements  of  sections  875.15(e) 
(1)  through  (7)  described  above.  It  also 
requires  us  to  determine  if  the  request 
is  in  the  best  interests  of  the  State's 
AML  program.  We  will  approve 
Wyoming's  request  to  fund  this  project 
if  we  conclude  that  it  meets  all  the 
requirements  of  30  CFR  875.15. 

V.  What  To  Do  if  You  Want  To 
Comment  cm  the  Proposed  Project 

We  are  asking  for  public  comments  on 
Wyoming's  request  for  funds  to  pay  for 
part  of  the  cost  of  rebuilding  the 
Ridgewater  water  distribution  system. 
You  are  welcome  to  comment  on  the 
project.  If  you  do,  please  give  us  written 
comments.  Make  sure  your  comments 
are  specific  and  pertain  to  Wyoming's 
funding  request  in  the  context  of  the 
regulations  at  30  CFR  875.15  and  the 
provisions  of  section  411  of  SMCRA. 
You  should  explain  any 
reconunendations  you  make.  If  we 
receive  your  comments  after  the  time 
shown  under  DATES  or  at  locations  other 
than  the  Casper  Field  Office,  we  will  not 
necessarily  consider  them  in  our  final 
decision  or  include  them  in  the 
administrative  record. 


Dated:  April  7,  1999. 
Brent  Wahlquist, 

Regional  Director,  Western  Regional 
Coordinating  Center. 
[FR  Doc.  99-9412  Filed  4-14-99;  8:45  am] 

BILUNG  CODE  4310-06-M 


DEPARTMENT  OF  JUSTICE 

AntKrutt  Division 

Agency  Information  Collection 
Activities:  Comment  Request 

action:  Request  0MB  emergency 
approval;  Department  of  Justice  Federal 
coal  lease  review  information. 

The  Department  of  Justice,  Antitrust 
Division,  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  approval  has  been 
requested  by  April  23, 1999.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergency  approval  is  only  valid  for 
90  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information  and 
Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530. 

Diuing  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
imdertakeh. 

All  comments  and  suggestions,  or 
questions  regarding  additional 
information,  to  include  obtaining  a  copy 
of  the  proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  Jill  A.  Ptacek, 
Transportation,  Energy  and  Agricultiire 
Section,  Antitrust  Division,  Department 
of  Justice.  Room  536.  325  7th  Street. 
NW.,  Washington.  DC  20530. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
pioposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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(3)  Enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  ofTliis  Infonnation 

(1)  Type  of  infonnation  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  form/collection: 
Department  of  Justice  Federal  Coal 
Lease  Review  Information. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Forms  ATR-139,  ATR-140. 
Antitrust  Division,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  None. 

The  Department  of  Justice  evaluates 
the  competitive  impact  of  issuances, 
transfers  and  exchanges  of  Federal  coal 
leases.  These  forms  seek  information 
regarding  a  prospective  coal  lessee's 
coal  reserves  and  the  reserves  subject  to 
the  federal  lease.  The  Department  uses 
this  information  to  determine  whether 
the  lease  transfer  is  consistent  with  the 
Antitrust  laws. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  20  responses  per  year  at  2 
hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  40  annual  burden  hours. 

If  Additional  Information  Is  Required 
Contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciirity  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW.,  Washington.  DC 
20530. 

Dated:  April  12, 1999. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  99-9414  Filed  4-14-99;  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  i&formation  collection 
under  review;  Alien  address  report  card. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  xmtil  June  14, 1999. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  or  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of 
previously  approved  collection. 

(2)  Titie  of  the  Form/Collection:  Alien 
Address  Report  Card. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-104.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  is  used  by  aliens 
to  report  their  current  address,  upon  a 
ten-day  notice,  only  when  required  by 


the  Attorney  General  imder  section  265 
of  the  Immigration  and  Nationality  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1  response  at  5  minutes  (.083) 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1  annual  burden  hour. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307.  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washii^on  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  April  9. 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  9»-9346  Filed  4-14-99;  8:45  am] 

BILUNQ  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review;  Certificate  of  satisfactory 
pursuit. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  from  lune  14, 1999. 

Written  commeaj^s  and  suggestions 
from  the  public  and  affected  agencies 


Federal  Register /Vol.  64,  No.  72 /Thursday,  April  15,  1999 /Notices 


18637 


concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of  a 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection: 
Certificate  of  Satisfactory  Pursuit. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  sponsoring 
the  collection:  Form  1-699.  Office  of 
Adjudications,  Inamigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  hidividuals  or 
households.  The  Service  will  use  this 
form  to  verify  that  a  certified  course 
provider  has  supplied  the  required 
instructions  to  temporary  resident 
aliens,  in  compliance  with  Public  Law 
99-603  and  Public  Law  100-204, 
section  902. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100,000  responses  at  10 
minutes  (.166  hours]  per  response. 

(6)  Ail  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  16,600  aimual  biuden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natiu'alization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice. 


especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  U.S.  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center  Building, 
1001  G  Street.  NW.,  Washington,  DC 
20530. 

Dated:  April  9. 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice.  Immigration  and 
Naturalization  Service. 
[FR  Doc.  99-9347  Filed  4-14-99;  8:45  am] 

BttXMG  CODE  4410-10-41 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  Inter-Agency  Alien 
Witness  and  Informant  Record. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  fit)m  the 
public  and  affected  agencies.  Comments 
are  encoiuaged  and  will  be  accepted  for 
"sixty  days"  bom  Jime  14, 1999. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement  without  change  of  a 
previously  approved  collection. 

(2)  Title  of  the  Form/Collection:  Inter- 
Agency  Alien  Witness  and  Informant 
Record. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  sponsoring 
the  collection:  Form  1-854.  Office  of 
Adjudications,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  is  used  by  law 
enforcement  agencies  (LEA)  to  bring 
alien  witnesses  and  informants  to  the 
United  States  in  "S"  nonimmigrant 
classification.  This  form  also  provides 
the  Department  of  States  and  the 
Immigration  and  Naturalization  Service 
with  information  necessary  to  identify 
the  requesting  LEA.  the  alien  witness 
and/or  informant. 

(5)  An  estimate  of  the  total  number  of 
respondent  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  125  responses  at  4  hours  and 
15  minutes  (4.25)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  531  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natiiralization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestion  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  U.S.  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division.  Suit 
850,  Washington  Center  Building.  1001 
G  Street,  NW..  Washington,  DC  20530. 

Dated:  April  9, 1999. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  99-9348  Filed  4-14-99;  8:45  am] 

BILUNG  CODE  4410-10-M 
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LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting;  Meeting  of  ttie 
Board  of  Directors  Operations  and 
Regulations  Committee 

"FEDERAL  REGISTER  CrTATION  OF  PREVIOUS 

ANNOUNCEMENT:  FR  Doc.  99-9021  on 

page  17422. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  The  Operations  and 

Regulations  Committee  of  the  Legal 

Services  Corporation  Board  of  Directors 

will  meet  on  April  16, 1999.  The 

meeting  will  begin  at  10:00  p.m.  and 

continue  until  the  Committee  concludes 

its  agenda. 

CHANGES  IN  THE  MEETING:  The  meeting 

will  being  at  10:00  a.m.  and  continue 

until  the  Committee  concludes  its 

agenda. 

CONTACT  PERSON  FOR  INFORMATION: 

Victor  M.  Fortuno,  General  Counsel  and 

Secretary  of  the  Corporation,  at  (202) 

33&-8810. 

Dated:  April  13, 1999. 
Suzanne  B.  Glamw. 
Senior  Assistant  General  Counsel. 
(FR  Doc.  99-9627  Filed  4-13-99;  3:20  pm] 
BMJJNG  CODE  70SO-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Avaiiabiiity  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services — Washington,  DC. 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 


DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  June  1, 
1999.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  NARA  staff  usually 
prepare  appraisal  memorandiuns  that 
contain  additional  information 
concerning  the  records  covered  by  a 
proposed  schedule.  These,  too,  may  be 
requested  and  will  be  provided  once  the 
appraisal  is  completed.  Requesters  will 
be  given  30  days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park.  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt®. .  .arch2.nara.gov. 
Requesters  must  cite  the  control 
number,  which  appears  in  parentheses 
after  the  name  of  the  agency  which 
submitted  the  schedule,  and  must 
provide  a  mailing  address.  Those  who 
desire  appraisal  reports  should  so 
indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Miller,  Director,  Modem 
Records  Programs  (NWM),  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001,  telephone  (301)  713-7110. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
(>eriods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
to  conduct  its  business.  Some  schedules 
are  comprehensive  and  cover  all  the 
records  of  an  agency  or  one  of  its  major 
subdivisions.  Most  schedules,  however, 
cover  records  of  only  one  office  or 
program  or  a  few  series  of  records.  Many 
of  these  update  previously  approved 
schedules,  and  some  include  records 
proposed  as  permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 


whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  Usts  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  imit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too, 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  the  Air  Force, 
Agency-wide  (Nl-AFU-97-16,  5  items, 
5  temporary  items).  Files  relate  to  Air 
Force  radio  and  television  service. 
Included  are  workload  reports,  product 
quality  assessments,  information 
concerning  broadcast  scheduling,  and 
documents  relating  to  the  disposition 
and  shipment  of  library  materials. 

2.  Department  of  Energy,  Agency- 
wide  (Nl-434-98-25,  3  items,  1 
temporary  item).  Electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing  relating  to  trips, 
meetings,  telephone  calls,  and  other 
daily  activities  of  high  officials  as  well 
as  the  staffing,  organization,  and 
procedures  of  the  Department's 
component  offices.  Recordkeeping 
copies  of  these  files  are  proposed  for 
permanent  retention. 

3.  Department  of  Energy,  Agency- 
wide  (Nl-434-98-28, 172  items,  158 
temporary  items).  Records  relating  to 
administrative  and  operational  activities 
concerning  environmental  matters. 
Included  are  such  records  as  form  letters 
and  requests  for  information, 
cooperative  agreements  with  other 
Federal  agencies  and  contractors,  files 
documenting  evaluation,  assessment 
and  audit  activities,  case  files  relating  to 
the  analysis  of  samples  collected  in  the 
course  of  environmental  investigations, 
program  management  case  files, 
docimients  pertaining  to  worker 
protection,  meeting  minutes,  inspection 
reports,  logs  and  other  files  accumulated 
in  connection  with  geological 
investigations,  manuals,  permits, 
shipment  records,  files  on  the 
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construction  of  storage  tanks  and  wells, 
and  documents  pertaining  to  the 
disposal  and  cleanup  of  waste  materials 
that  reflect  compliance  with  state,  local, 
and  Federal  environmental  regulations. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  recordkeeping 
copies  of  such  files  as  archaeological 
records,  environmental  safety  and  site 
reports,  public  involvement  records, 
project  case  files,  post-closiu«  plans  and 
procedures,  and  waste  disposal  and 
cleanup. 

4.  Department  of  Justice,  Environment 
and  Natural  Resources  Division  (Nl-60- 
99—4, 1  item,  1  temporary  item).  Files  of 
the  Office  of  Litigation  Support 
pertaining  to  its  coordination  of  a 
project  undertaken  in  the  period  1994- 
1998  to  develop  an  electronic 
information  system  for  an  International 
Tribunal  acting  in  regard  to  civil  rights 
violations  in  the  former  Yugoslavia  and 
Rwanda.  Included  are  correspondence, 
memoranda,  proposals,  reports, 
manuals,  electronic  mail,  and  staff  notes 
pertaining  to  the  project.  Data  contained 
in  the  electronic  system  will  be 
scheduled  separately. 

5.  Department  of  Justice,  Immigration 
and  Naturahzation  Service  (Nl-85-99- 
1,  2  items,  2  temporary  items).  Clinical 
case  files  of  the  Immigration  Health 
Services  Division  pertaining  to  the 
treatment  and  care  of  detainees. 
Included  are  reports  by  medical 
personnel,  graphs,  charts,  x-rays,  and 
documents  pertaining  to  the  results  of 
laboratory  and  diagnostic  procedures. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

6.  Department  of  justice,  United 
States  Marshals  Service  (Nl-52  7-99-2, 
1  item,  1  temporary  item).  Witness  Case 
Files  of  the  Witness  Security  Program. 
Files  include  birth  certificates,  medical 
records,  passports,  marriage  licenses, 
military  records,  school  records, 
professional  licenses,  insurance 
policies,  awards,  personal  papers,  and 
memorabiha. 

7.  Department  of  the  Treasury, 
Internal  Revenue  Service  {Nl-58-99-2, 
8  items,  7  temporary  items).  Files 
pertaining  to  the  testing  of  information 
systems  and  Year  2000  conversion 
activities.  Included  are  reports,  system 
test  plans,  computer  operator's 
handbooks,  core  record  layouts,  and 
expenditure  records.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  The  recordkeeping  copy  of 
the  agency's  report  to  Congress  on  Year 
2000  conversion  activities  is  proposed 
for  permanent  retention. 


8.  Department  of  Veterans  Affairs, 
Veterans  Health  Administration  (Nl- 
15-99-1,  8  items,  8  temporary  items). 
Paper  and  electronic  records  compiled 
in  the  implementation  of  the 
Department  of  Veterans  Affairs  (VA) 
Government  Information  Locator 
Service  (GILS)  System.  Records  include 
system  docimientation  concerning 
planning,  development  and 
improvement  to  the  GILS  system, 
project  history  files  including  briefings 
and  issues  papers,  project  plans, 
charters  and  approvals,  the  VA's  GILS 
master  datafile,  electronic  backups  of 
the  master  datafile,  input  docimients, 
and  hardcopy  printouts.  Also  included 
are  electronic  copies  of  docimients 
created  using  electronic  mail  and  word 
processing. 

9.  Tennessee  Valley  Authority, 
Transmission  and  Power  Supply  (Nl- 
142-98-7,  2  items,  2  temporary  items). 
Audiotapes  of  dispatchers'  official 
telephone  communications.  Records 
relate  to  accidents  and  power  system 
problems  as  well  as  to  routine  business 
transactions. 

10.  Tennessee  Valley  Authority, 
Human  Resources  Division  {Nl-142- 
98-11, 1  item,  1  temporary  item). 
Agreements  between  the  agency  and  its 
managers  and  executives  regarding 
benefits  to  be  received  during 
employment. 

Dated:  April  8, 1999. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Services — 

Washington,  DC. 

[FR  Doc.  99-9440  Filed  4-14-99;  8:45  am] 

BILUNG  CODE  751S-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Intent  To  Seek  Approval  To 
Extend  Without  Revision  a  Current 
Information  Collection 

agency:  National  Science  Foundation. 
ACTION:  Notice  and  request  for 
comments. 

summary:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  renewal  of  this  collection.  In 
accordance  with  the  requirement  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
we  are  providing  opportvmity  for  public 
comment  on  this  action.  After  obtaining 
and  considering  public  comment,  NSF 
will  prepare  the  submission  requesting 
that  OMB  approve  clearance  of  this 
collection  for  no  longer  than  3  years. 
DATES:  Written  comments  on  this  notice 
must  be  received  by  June  14, 1999  to  be 
assured  of  consideration.  Comments 


received  after  that  date  will  be 
considered  to  the  extent  practicable. 
FOR  ADDITIONAL  INFORMATION  OR 
COMMENTS:  Contact  Suzanne  H. 
Plimpton,  Reports  Clearance  Officer, 
Nationed  Science  Foundation,  4201 
Wilson  Boulevard,  Suite  295,  Arlington, 
Virginia  22230;  telephone  (703)  30&- 
1125  X  2017;  or  send  email  to 
splimpto@nsf.gov.  You  also  may  obtain 
a  copy  of  the  data  collection  instrument 
and  instructions  from  Ms.  PUmpton. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Fellowship 
Applications  and  Award  Forms. 

OhfB  Approval  Number:  3145-0023. 

Expiration  Date  of  Approval: 
September  30, 1999. 

Type  of  Request:  Intent  to  seek 
approval  to  extend  without  revision  an 
information  collection  for  three  years. 

Abstract:  Section  10  of  the  National 
Science  Foundation  Act  of  1950  (42 
U.S.C.  1861  et  seq.),  as  amended,  states 
that  "The  Foundation  is  authorized  to 
award,  within  the  limits  of  funds  made 
available  *  *  *  scholarships  and 
graduate  fellowships  for  scientific  study 
or  scientific  work  in  the  mathematical, 
physical,  medical,  biological, 
engineering,  social,  and  other  sciences 
at  appropriate  nonprofit  American  or 
nonprofit  foreign  institutions  selected 
by  the  recipient  of  such  aid,  for  stated 
periods  of  time." 

The  Foimdation  Fellowship  Programs 
are  designed  to  meet  the  following 
objectives: 

•  To  assure  that  some  of  the  Nation's 
most  talented  students  in  the  sciences 
obtain  the  education  necessary  to 
become  creative  and  productive 
scientific  researchers. 

•  To  train  or  upgrade  advanced 
scientific  personnel  to  enhance  their 
abilities  as  teachers  and  researchers. 

•  To  promote  graduate  education  in 
the  sciences,  mathematics,  and 
engineering  at  institutions  that  have 
traditionally  served  ethnic  minorities. 

•  To  encourage  pursuit  of  advanced 
science  degrees  by  students  who  are 
members  of  ethnic  groups  traditionally 
under-represented  in  the  Nation's 
advanced  science  personnel  pool. 

The  list  of  fellowship  award  programs 
sponsored  by  the  Foundation  includes, 
but  may  not  be  limited  to,  the  following: 

NSF  Graduate  Research  Fellowships 

Graduate  Fellowships 
Minority  Graduate  Fellowships 
Women  in  Engineering  and  Computer  & 

Information  Science 
Earth  Sciences  Postdoctoral  Research 

Fellowships 
Postdoctoral  Research  Fellowships  in 

Chemistry 
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Mathematical  Sciences  Postdoctoral 

Research  Fellowships 
NSF-NATO  Postdoctoral  Fellowships 

and  Supporting  Engineering 
Minority  Postdoctoral  Research 

Fellowships  and  Supporting 

Activities 
Postdoctoral  Research  Fellowships  in 

Biosciences  Related  to  the 

Environment 
Postdoctoral  Research  Fellowships  in 

Molecular  Evolution 
Ridge  Inter-Disciplinary  Global 

Experiments 
Advanced  Study  Institute  Travel 

Awards 

International  Opportunities  for 
Scienttsts  and  Engineers 

Japan  Research  Fellows 
North  American  Research  Fellows 
International  Research  Fellows 
Ethics  and  Values  Fellowship  Awards 

Estimate  of  Burden:  These  are  annual 
award  programs  with  application 
deadlines  varying  according  to  the 
fellowship  program.  Public  burden  may 
also  vary  according  to  program,  however 
it  is  estimated  that  each  submission  is 
averaged  to  be  12  hours  per  respondent. 

Respondents:  Individuals. 

Estimated  Number  of  Responses: 
13,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  156,000  hours. 

Frequency  of  Responses:  Annually. 

Comments;  Comments  are  invited  on 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  shall  have  practical  utihty; 

(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information:  (c)  ways  to 
enhance  the  quahty,  utility,  and  clarity 
of  the  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  April  9, 1999. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer. 

IFR  Doc.  99-9386  Filed  4-14-99;  8:45  am) 

BILLMQ  CODE  7566-01-U 


NATIONAL  SaENCE  FOUNDATION 

Special  EmphMis  Panel  in  Advanced 
ComputatkMMl  Infrastructure  and 
Researcfi;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 


Name:  Special  Emphasis  Panel  in 
Advanced  Computational  Infrastructure  and 
Research.  (#1185). 

Date  and  Time:  April  19. 1999—6:00  pm- 
10:00  pm;  April  20, 1999—8:00  am-6:00  pm; 
April  21,  1999—8:00  am-5:00  pm. 

Place:  University  of  Utah,  Alumni  House, 
Central  Campus  Drive.  Salt  Lake  City,  UT 
84112. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Charles  H.  Koelbel, 
Program  Director,  Advanced  Computation 
Research  Program,  Suite  1122,  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA  22230,  (703)  306-1962. 

Purpose  of  Meeting:  To  provide 
recommendations  and  advice  concerning 
support  for  the  Science  and  Technology 
Center,  University  of  Utah. 

Agenda:  To  review  and  evaluate  a  proposal 
and  provide  advance  and  recommendations 
as  part  of  the  review  process  for  a  proposal 
submitted  to  the  National  Science 
Foundation. 

Reason  for  Closing:  The  activities  being 
reviewed  may  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  12, 1999. 
Linda  Allen-Benton, 

Acting  Director,  Division  of  Human  Resource 
Management. 
(FR  Doc.  99-9396  Filed  4-14-99;  8:45  am] 

BILUNG  CODE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Animal  Behavior; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting. 

Name:  Advisory  Panel  for  Animal  Behavior 
(#1160). 

Date  and  Time:  April  22-24, 1999,  8:30 
a.m.-5:00  p.m. 

Place:  NSF,  Room  360.  4201  Wilson  Blvd.. 
Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Persons:  Dr.  Penny  Kukuk. 
Program  Director.  Animal  Behavior  Division 
of  Integrative  Biology  and  Neuroscience, 
Suite  685.  National  Science  Foundation. 
4201  Wilson  Boulevard.  Arlington.  VA 
22230.  Telephone:  (703)  306-1419, 
e-mail:  pkukuk@nsf.gov. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
persons  listed  above. 

Agenda:  Open  Session:  April  23. 1999.  2:00 
p.m.  to  3:00  p.m. — discussion  on  research 
trends,  opportunities  and  assessment 
procedures  in  Animal  Behavior. 


Closed  Session:  April  22. 1999.  8:30  a.m.- 
5:00  p.m..  April  23. 1999,  8:30  a.m.  to  2:00 
p.m.  and  3:00  p.m.  to  5:00  p.m.,  and  April 
24. 1999.  8:30  a.m.-5:00  p.m.  To  review  and 
evaluate  Animal  Behavior  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a- 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  12. 1999. 
Linda  Allen-Benton, 

Acting  Director,  Division  of  Human  Resource 
Management. 

[FR  Doc.  99-9398  Filed  4-14-99;  8:45  am] 
BILUNG  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Division  of 
Electrical  and  Communications 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Division 
of  Electrical  and  Communications  Systems 
(1196). 

Date  &■  Time:  May  6-7, 1999,  8:00  a.m.- 
5:00  p.m. 

Place:  Room  110,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Rajinder  Khosia,  Room 
675,  Division  of  Electrical  and 
Communications  Systems,  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1339. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  regular 
proposals. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  12. 1999. 
Linda  Allen-Benton, 

Acting  Director,  Division  of  Human  Resource 
Management. 
[FR  Doc.  99-9399  Filed  4-14-99;  8:45  am] 

BILLING  CODE  7555-01-41 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Neuroscienca; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Neuroscience 
(1158). 

Date  and  Time:  April  21-23. 1999;  8:00 
a.m.  to  5:00  p.m. 

Place:  Room  330, 4201  Wilson  Boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Emmeline  Edwards, 
Program  Director,  Behavioral  Neuroscience; 
Dr.  Roy  White.  Program  Director, 
Computational  Neuroscience;  Division  of 
Integrative  Biology  and  Neuroscience.  Suite 
685,  National  Science  Foundation,  4201 
Wilson  Blvd..  Arlington.  VA  22230 
Telephone:  (703)  306-1416. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  Open  Session:  April  23. 1999; 
10:00  a.m.  to  11:00  a.m..  to  discuss  goals  and 
assessment  procedures.  Closed  Session:  April 
21-22;  8:00  a.m.  to  5:00  p.m.;  April  23.  9:00 
a.m.  to  10:00  a.m..  and  11:00  a.m.  to  5:00 
p.m.  To  review  and  evaluate  Behavioral 
Neuroscience  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natiu^.  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  12,  1999. 
Linda  Allen-Benton, 

Acting  Director,  Division  of  Human  Resource 
Management. 

[PR  Doc.  99-9390  Filed  4-14-99;  8:45  am] 

BHJJNGCODE  755S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Neuroscience; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Ck)mmittee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Neuroscience 
(1158). 

Date  6-  Time:  April  22-23, 1999,  9:00  a.m.- 
5:00  p.m. 

pyace;  Room  310, 4201  Wilson  Blvd., 
Arlington.  VA. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Annabell  Segarra, 
Program  Director,  Neuroendocrinology, 


Division  of  Integrative  Biology  and 
Neuroscience.  Suite  685,  National  Science 
Foundation,  4201  Wilson  Blvd..  Arlington. 
VA  22230  Telephone:  (703)  306-1424. 

Purpose  of  Meeting;  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  Open  Session:  April  23. 1999; 
10:00  a.m.  to  11:00  a.m..  to  discuss  goals  and 
assessment  procedures.  Closed  Session:  April 
22, 1999:  9:00  a.m.  to  5:00  p.m..  and  April 
23, 1999;  9:00  a.m.  to  10:00  a.m.  and  11:00 
a.m.  to  5:00  p.m.  To  review  and  evaluate 
Neuroendocrinology  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  12. 1999. 
Liada  Allm-Benton, 

Acting  Director,  Division  of  Human  Resource 
Management. 

(FR  Doc.  99-9391  Filed  4-14-99;  8:45  am] 
BIUJNG  CODE  7SS6-41-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  &  Time:  April  27-29. 1999.  8:00  a.m.- 
5:00  p.m. 

Place:  LIGO  site,  Livingston,  Louisiana. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Victor  Cook,  Program 
Manager,  Laser  Interferometer  Gravitational 
Observatory,  Physics  Division.  Room  1015. 
National  Science  Foundation.  4201  Wilson 
Blvd.,  Arlington,  VA  22230  Telephone:  (703) 
306-1892. 

Purpose  of  Meeting:  To  review  the 
technical  aspects  and  management  of  the 
Laser  Interferometer  Gravitational-Wave 
Observatory  (LIGO)  project. 

Agenda:  An  overview  of  the  project. 
Detailed  examination  of  the  technical  aspects 
of  the  project  and  the  management  of  the 
technical  systems. 

Reason  for  Closing:  The  Project  plans  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natiuv.  including 
technical  information;  information  on 
personnel  and  proprietary  data  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c).  (4)  and  (6)  of 
the  Government  in  the  Simshine  Act. 


Dated:  April  12, 1999. 
Linda  Allen-Benton, 

Acting  Director,  Division  of  Human  Resource 

Management. 

[FR  Doc.  99-9392  Filed  4-14-99;  8:45  am] 

BILUNG  COOE  7S6S-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  PansI  for  Physiology  and 
Ethology;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Cc«nmittee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  (NSF)  announces  the 
following  meeting. 

Name:  Advisory  Panel  for  Physiology  and 
Ethology  (1160). 

Date  and  Time:  April  26  &  27, 1999.  8:30 
a.m.-6:00  p.m. 

pyace;  NSF,  Room  390, 4201  Wilson  Blvd., 
Arlington,  Virginia. 

Type  of  Meeting:  Part-Open. 

Contact  Person:  Dr.  Elvira  Doman,  Program 
Director,  Integrative  Animal  Biology, 
Division  of  Integrative  Biology  and 
Neuroscience,  Room  685N,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1421. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Agenda:  Open  Session:  April  26. 1999.  3KX) 
p.m.  to  4:00  p.m. — discussion  on  research 
trends,  opportunities  and  assessment 
procedures  in  Integrative  Animal  Biology. 

Closed  Session:  April  26, 1999.  8:30  a.m.- 
3:00  p.m..  4:00  p.m.  to  BtOO  p.m.  and  April 
27.  1999,  8:30  a.m.  to  6:00  p.m.  To  review 
and  evaluate  Integrative  Animal  Biology 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b{c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  12, 1999. 
Linda  Allen-Benton, 

Acting  Director,  Division  of  Human  Resource 
Management. 

[FR  Doc.  99-9393  Filed  4-14-99;  8:45  am] 

BtLUNG  COOE  7S5fr-«1-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Elementary, 
Secondary  and  Informal  Education; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended)  the  National  Science 
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Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  panel  in 
Elementary,  Secondary  and  Informal 
Education  (#59) 

Date  and  Time:  Monday.  April  26, 1999 
11:00  AM-3:0OPM. 

Place:  Room  365,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Gerhard  L.  Salinger, 
Program  Director,  Division  of  Elementary, 
Secondary  and  Informal  Education,  Room 
885,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
(703)  306-1620. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Advanced 
Technological  Education  Program  Proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  of  confidential  nature  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  12, 1999. 
Linda  Allen-Bentoii, 

Acting  Director,  Division  of  Human  Resource 
Management. 

[FR  Doc.  99-9397  Filed  4-14-99;  8:45  am] 
BtUMG  COOE  7S66-01-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  Social 
Behavioral  and  Economic  Sciences 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  P.L.  92-463. 
the  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Special  Emphasis  Panel  in  Social 
Behavioral  and  Economic  Sciences  (1766) 
(Doctorate  Data  Project) 

Date:  April  22,  1999  (1:00  PM-5:00  PM; 
April  23, 1999  (1:00  PM-5:00  PM). 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230, 
Room  1295 

type  of  Meeting:  Open 

Contact  Person:  Susan  T.  Hill,  Director, 
Doctorate  Data  Project,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230  (703)  306-1774,  ext. 
6915 

Purpose  of  Meeting:  Provide  suggestions 
&om  the  panel  concerning  the  content  of  the 
Survey  of  Earned  Docorates  and  the 
definition  of  "research  doctorate"  used  to 
identify  the  universe  of  eligible  graduates. 

Summarized  Agenda:  The  afternoon  of 
April  22, 1999  will  be  used  to  discuss  the 
go{ds  of  the  panel  and  the  Education  items 
of  the  questionnaire  April  23, 1999  will  used 
to  discuss  the  definition  of  "research 


doctorate"  and  the  post  graduation  plans  and 
demographic  sections  of  the  questionnaire. 

Dated:  April  12, 1999. 
Linda  Allen-Benton, 

Acting  Director,  Division  of  Human  Resource 
Management. 
(FR  Doc.  99-9394  Filed  4-14-99;  8:45  am] 

BaXING  CODE  79SS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
.  to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  100,  "Reactor 
Site  Criteria". 

3.  The  form  number  if  applicable:  Not 

applicable. 

4.  How  often  the  collection  is 
required:  As  necessary  in  order  for  NRC 
to  assess  the  adequacy  of  proposed 
seismic  design  bases  and  the  design 
bases  for  other  geological  hazards  for 
nuclear  power  and  test  reactors 
constructed  and  Ucensed  in  accordance 
with  10  CFR  Parts  50  or  52  and  the 
Atomic  Energy  Act  of  1954,  as  amended. 

5.  Who  will  be  required  or  asked  to 
report:  Applicants  and  licensees  for 
nuclear  power  and  test  reactors. 

6.  An  estimate  of  the  number  of 
responses:!. 

7.  The  estimated  number  of  annual 
respondents:  1. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  5,000. 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable.  

10.  Abstract:  10  CFR  Part  100, 
"Reactor  Site  Criteria,"  establishes 
approval  requirements  for  proposed 
sites  for  the  purpose  of  constructing  and 
operating  stationary  power  and  testing 


reactors  pivsuant  to  the  provisions  of  10 
CFR  Parts  50  or  52.  These  reactors  are 
required  to  be  sited,  designed, 
constructed,  and  maintained  to 
withstand  geologic  hazards,  such  as 
faulting,  seismic  hazards,  and  the 
maximum  credible  earthquake,  to 
protect  the  health  and  safety  of  the 
public  and  the  environment.  NRC  uses 
the  information  required  by  10  CFR  Part 
100  to  assess  the  adequacy  of  proposed 
seismic  design  bases  and  the  design 
bases  for  other  geological  hazards  for 
nuclear  power  and  test  reactors. 

A  copy  of  the  final  sui>porting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Docimient  Room. 
2120  L  Street.  NW  (lower  level). 
Washington.  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html).  The  doctunent  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OKffl  reviewer  listed 
below  by  May  17. 1999.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so.  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date.  Erik  Godwin,  Office  of  Information 
and  Regulatory  Affairs  (3150-0093). 
NEOB-10202.  Office  of  Management 
and  Budget.  Washington,  DC  20503. 

Comments  can  also  be  submitted  at 
(202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  301^15-7233. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

|FR  Doc.  99-9388  Filed  4-14-99;  8:45  am) 
BHJJNG  CObE  75«>-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-261] 

Licensee;  Notice  of  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  181  to  Facihty 
Operating  License  No.  DPR-23  issued  to 
H.  B.  Robinson  Steam  Electric  Plant, 
Unit  2  (HBRSEP).  which  revised  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  for  operation  of  HBRSEP 
located  in  Darlington  County.  SC.  The 


prepare  an  ( 
statement.  I 


Dated  at  Re 
of  April  1999 

For  the  Nui 
RamSuUian 

Project  Mana 
Directorate  n 
Management 
Regulation. 

[FR  Doc.  99-! 
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amendment  is  effective  as  of  the  date  of 
issuance. 

This  amendment  consists  of  a  change 
to  the  UFSAR  in  response  to  the  request 
for  amendment  dated  August  28, 1997, 
as  supplemented  by  letters  dated  June 
17, 1998,  October.29, 1998,  and 
February  11, 1999. 

The  appUcation  for  the  amendment 
comphes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  ajid  regulations. 
The  Ckimmission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  Ucense  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  FaciUty  Operating 
License  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
May  21, 1998  (63  PR  28008).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this 
notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quahty 
of  the  human  environment  (64  FR 
17019). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  August  28, 1997,  as 
supplemented  June  17, 1998,  October 
29, 1998,  and  February  11, 1999,  (2) 
Amendment  No.  181  to  License  No. 
DPR-23,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  PubHc  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at 
Hartsville  Memorial  Library,  147  West 
College  Avenue,  Hartsville,  South 
Carolhia  29550. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
Ram  Subbaratnam, 

Project  Manager,  Section  2,  Project 

Directorate  U,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  99-9389  Filed  4-14-99;  8:45  amj 

MJJNG  COOE  79«M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

date:  Weeks  of  April  12, 19,  26,  and 
May  3, 1999. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIOEREO: 

Week  of  April  12 

Wednesday,  April  14 

9:00  a.m.    Briefing  on  Investigative 
Matters  (Closed— Ex.  5  &  7) 

11:00  a.m.    Briefing  on  Remaining 
Issues  Related  to  Proposed  Restart 
of  Millstone  Unit  2  (Public  Meeting) 
(Contact:  William  Dean,  301-415- 
2240) 

Thursday,  April  15 

3:00  p.m.    Affirmative  Session  (Public 
Meeting) 

a.  Private  Fuel  Storage,  LLC  (PFS) 
Review  of  Board's  Decision 
Granting  Late-Filed  Intervention 
Petition  of  Southern  Utah 
Wilderness  AUiance  (LBP-99-3) 
(February  3, 1999)  (TENTATIVE) 

b.  Duke  Energy  Corporation — 
Commission  Review  of  LBP  98-33 
(TENTATIVE) 

Friday,  April  16 

9:30  a.m.    Briefing  on  Rulemaking  For 
Generally  Licensed  Devices  (Public 
Meeting)  (Contact:  Patricia  Holahan, 
301-415-8125) 

Week  of  April  19— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  April  19. 

Week  of  April  2ft— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  April  26. 

Week  of  May  3— Tentative  - 

Tuesday,  May  4 

9:00  a.m.    Meeting  on  NRC  Response  to 
Stakeholders'  Concerns  (Public 
Meeting)  Location:  (NRC 
Auditorium,  Two  White  Flint 
North) 

2:00  p.m.    Meeting  on  Plaiming, 
Budgeting  and  Performance 
Management  Process  (PBPM)  And 
Institutionahzing  Change  (Public 
Meeting) 

Wednesday,  May  5 

9:30  a.m.    Briefing  on  Safeguards 
Performance  Assessment  (Public 
Meeting) 


Thursday,  May  6    - 

9:30  a.m.    Briefing  on  Operating 

Reactors  and  Fuel  Fadhties  (Public 
Meeting) 

11:30  a.m.    Affirmation  Session  (Public 
Meeting)  (if  needed) 

*THE  SCHEDULE  FOR  COMMISSION 
MEETINGS  IS  SUBJECT  TO  CHANGE  ON 
SHORT  NOTICE.  TO  VERIFY  THE  STATUS 
OF  MEETINGS  CALL  (RECORDING)— (301) 
415-1292.  CONTACT  PERSON  FOR  MORE 
INFORMATION:  Bill  Hill  (301)  415-1661. 


Additional  Information 

By  a  vote  of  5-0  on  April  6,  the 
Commission  determined  pursuant  to 
U.S.C.  S52b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
Hydro  Resources,  Inc.  (HRI) — ^Endaum's 
and  SRIC's  Petition  for  Interlocutory 
Review  of  Presiding  Officer's  Order 
Concerning  Radioactive  Air  Emissions 
(March  18, 1999)  (LBP-99-15)" 
(PUBLIC  MEETING)  be  held  on  April  6, 
and  on  less  than  one  week's  notice  to 
the  public. 
•        •        •       «        • 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at: 

http://www.nrc.gov/SECY/smj/ 
schedule.htm 


This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
ditw@nrr.gov. 

Dated:  April  9. 1999. 
William  M.  Hill,  Jr., 

SECY  Tracking  Officer.  Office  of  the 

Secretary. 

[FR  Doc.  99-9524  Filed  4-13-99;  11:15  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Interost  Assumption  for  Determining 
Variable-Rate  Premium;  Interest  on 
Late  Premium  Payments;  Interest  on 
Underpayments  and  Overpayments  of 
Single-Employer  Plan  Termination 
Liability  and  Multiemployer  Withdrawal 
Liability;  interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  web 
site  {http://www.pbgc.gov). 
DATES:  The  interest  rate  for  determining 
the  variable-rate  premium  under  part 
4006  applies  to  premium  payment  years 
beginning  in  April  1999.  The  interest 
assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  May  1999.  The  interest  rates  for  late  " 
premium  payments  under  part  4007  and 
for  underpayments  and  overpayments  of 
single-employer  plan  termination 
liability  imder  part  4062  and 
multiemployer  withdrawal  liability 
under  part  4219  apply  to  interest 
accruing  duxing  the  second  quarter 
{April  through  June)  of  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW.,  Washington,  DC 
20005,  202-326-4024.  {ForTTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006{a)(3){E){iii){n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  {ERISA)  and  §4006.4(b){l) 
of  the  PBGC's  regulation  on  Premium 
Rates  {29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  The  rate  is  the 
"applicable  percentage"  {currently  85 
percent)  of  the  annual  yield  on  30-year 
Treasury  securities  for  the  month 


preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  payment  year").  The  yield 
figure  is  reported  in  Federal  Reserve 
Statistical  Releases  G.13  and  H.15. 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  April  1999  is  4.74  percent  {i.e.,  85 
percent  of  the  5.58  percent  yield  figure 
for  March  1999). 

The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between  May 
1998  and  April  1999. 


For  premium  payment  years 
beginning  in: 


May  1998 

June  1998 

July  1998  

August  1998  

September  1998 
October  1998  .... 
November  1998 
December  1998 
January  1999  .... 
February  1999  .. 

March  1999 

April  1999  


The  as- 
sumed inter- 
est rate  is: 


5.03 
5.04 
4.85 
4.83 
4.71 
4.42 
4.26 
4.46 
4.30 
4.39 
4.56 
4.74 


Late  Premium  Payments; 
Underpayments  and  Overpayments  of 
Single-Employer  Plan  Termination 
Liability 

Section  4007{b)  of  ERISA  and 
§4007.7{a)  of  the  PBGC's  regulation  on 
Payment  of  Premiums  {29  CFR  part 
4007)  require  the  payment  of  interest  on 
late  premium  payments  at  the  rate 
established  under  section  6601  of  the 
Internal  Revenue  Code.  Similarly, 
§4062.7  of  the  PBGC's  regulation  on 
Liability  for  Termination  of  Single- 
employer  Plans  (29  CFR  part  4062) 
requires  that  interest  be  charged  or 
credited  at  the  section  6601  rate  on 
underpayments  and  overpayments  of 
employer  liability  under  section  4062  of 
ERISA.  The  section  6601  rate  is 
established  periodically  (currently 
quarterly)  by  the  Internal  Revenue 
Service.  "The  rate  applicable  to  the 
second  quarter  (April  through  Jime)  of 
1999,  as  announced  by  the  IRS,  is  8 
percent. 

The  following  table  lists  the  late 
payment  interest  rates  for  premiums  and 
employer  liability  for  the  specified  time 
periods: 


From 

Through 

Interest  rate 
(percent) 

10/1/92 

6/30/94 
9/30/94 
3/31/95 
6/30/95 

7 

7/1/94 

10/1/94 

8 
9 

4/1/95 

10 

From 

Through 

Interest  rate 
(percent) 

7/1/95  

4/1/96 

7/1/96 

1/1/97 

4/1/97 

7/1/97 

10/1/97 

3/31/96 
6/30/96 

12A31/96 
3/31/97 
6/30/97 
9/30/97 

12/31/97 
3/31/98 
6/30/98 
9/30/98 

12/31/98 
3/31/99 
6/30/99 

9 
8 
9 
9 
9 
9 
9 

1/1/98 

4/1/98 

7/1/98  ...: 

10/1/98 

9 
8 
8 
8 

1/1/99 

4/1/99 

7 
8 

Underpayments  and  Overpayments  of 
Multiemployer  Withdrawal  Liability 

Section  4219.32(b)  of  the  PBGC's 
regulation  on  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liability  (29  CFR  part  4219)  specifies 
the  rate  at  which  a  multiemployer  plan 
is  to  charge  or  credit  interest  on 
underpayments  and  overpayments  of 
withdrawal  liability  under  section  4219 
of  ERISA  unless  an  applicable  plan 
provision  provides  otherwise.  For 
interest  accruing  during  any  calendar 
quarter,  the  specified  rate  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates").  The  rate  for  the  second 
quarter  (April  through  June)  of  1999 
[i.e.,  the  rate  reported  for  March  15, 
1999)  is  7.75  percent. 

The  following  table  lists  the 
withdrawal  liability  imderpayment  and 
overpayment  interest  rates  for  the 
specified  time  periods: 


From 

Through 

Rate 
(percent) 

10/1/92 

6/30/94 
9/30/94 

12/31/94 
3/31/95 
9/30/95 
3/31/96 

12/31/96 
3/31/97 
6/30/97 
9/30/97 

12/31/97 
3/31/98 
6/30/98 
9/30/98 

12/31/98 
3/31/99 
6/30/99 

6.00 

7/1/94 

10/1/94 

7.25 
7.75 

1/1/95  •. 

4/1/95 

10/1/95 

8.50 
9.00 
8.75 

4/1/96 

1/1/97 

4/1/97 

7/1/97 

10/1/97 

1/1/98 

4/1/98 

7/1/98 

10/1/98 

8.25 
8.25 
8.25 
8.50 
8.50 
8.50 
8.50 
8.50 
8.50 

1/1/99    

7.75 

4/1/99 

7.75 

Federal  Register /Vol.  64,  No.  72  /  Thursday,  April  15,  1999 /Notices 


18645 


Multiemployer  Plan  Valuations 
FoUowing  Mass  Withdrawal 

The  PBGC's  regiilation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assimiptions 
applicable  to  valuation  dates  in  May 
1999  under  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  9th  day 
of  April  1999. 
David  M.  Strauss, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  99-9376  Filed  4-14-99;  8:45  am) 

BRllNG  CODE  770»-«1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration;  (The  intercept  Group, 
Inc.,  Common  Stock,  No  Par  Value  Pw 
Share)  Hie  No.  1-14213 

April  9, 1999. 

The  Intercept  Group.  Inc. 
("Company")  has  filed  an  application 
with  the  Seciirities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  tie  secimty  specified  above 
("Security")  from  listing  and 
registration  on  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange"). 

The  Security  has  been  listed  for 
trading  on  the  Amex  since  the 
Company's  initial  public  offering 
("IPO")  on  June  9,  1998.  On  March  22, 
1999,  the  Security  was  approved  for 
listing  on  the  Nasdaq  National  Market 
("Nasdaq")  and  subsequentiy  began 
trading  there  on  March  30, 1999. 

The  Company,  whose  primary 
business  relates  to  technology,  has 
believed  since  its  IPO  that  the  Nasdaq 
would  be  the  preferred  marketplace  for 
its  securities  and  that  quotation  on  the 
Nasdaq  would  provide  enhanced 
liquidity  for  the  Company's 
shareholders.  At  the  time  of  its  IPO, 
however,  the  Company  did  not  qualify 
for  listing  on  the  Nasdaq. 

Upon  meeting  the  criteria  for  listing 
on  the  Nasdaq,  the  Company 
determined  that,  acting  according  to 


what  it  perceived  as  the  best  interests  of 
its  shareholders,  it  would  proceed  with 
listing  the  Security  on  the  Nasdaq  and 
concomitantiy  make  its  application  to 
withdraw  the  Seciuity  from  listing  on 
the  Amex. 

The  Company  has  complied  with  the 
rules  of  the  Amex  by  filing  with  the 
Exchange  a  certified  copy  of  the 
resolutions  adopted  by  the  Board  of 
Directors  of  the  Company  authorizing 
the  withdrawal  of  the  Security  from 
listing  on  the  Amex  and  by  setting  forth 
in  detail  to  the  Exchange  the  reasons  for 
such  proposed  withdrawal,  and  the  facts 
in  support  thereof. 

The  Amex  has  informed  the  Company 
of  its  determination  not  to  interpose  any 
objection  to  the  Company's  application 
to  withdraw  its  Security  frxim  listing 
and  registration  on  the  Exchange. 

The  Company's  application  relates 
solely  to  the  withdrawal  irom  listing  to 
the  Company's  Security  on  the  Amex 
and  shall  have  no  effect  upon  the 
continued  listing  of  the  Security  on  the 
Nasdaq.  By  reason  of  Section  12(g)  of 
the  Act  and  the  rules  and  regulations  of 
the  Commission  thereimder,  the 
Company  shall  continue  to  be  obligated 
to  file  reports  under  Section  13  of  die 
Act  with  the  Commission. 

Any  interested  person  may,  on  or 
before  May  3, 1999,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549-0609, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  99-9443  Filed  4-14-99;  8:45  am) 
BILLING  CODE  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  iC-23778;  812-11570] 

INVESCO  Global  Health  Sciences  Fund 
et  al.;  Notice  of  Application 

April  9, 1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("Commission"). 


ACTION:  Notice  of  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
19(b)  of  the  Act,  and  rule  19b-l  under 
the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  amend  a  prior  order 
that  permits  the  INVESCO  Global  Health 
Sciences  Fund  (the  "Fimd")  to  make  up 
to  four  distributions  of  net  long-term 
capital  gains  in  any  one  taxable  year,  so 
long  as  the  Fund  maintains  in  effect  a 
distribution  policy  calling  for  quarterly 
distributions  of  a  mixed  percentage  of 
its  net  asset  value  ("NAV")  ("Prior 
Order").! 

APPUCANTS:  The  Fund  and  INVESCO 
Funds  Group,  Inc.  ("EFG"). 
FKJNG  DATE:  The  application  was  filed 
on  April  8, 1999. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  tinless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  maU.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  May  4, 1999,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  die  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Sti-eet,  NW,  Washington,  DC 
20549-0609.  Applicants,  7800  East 
Union  Avenue,  Denver,  CO  80237. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Forst,  Attorney  Advisor,  at  (202)  942- 
0569,  or  Mary  Kay  Freeh,  Branch  Chief, 
at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Sti-eet,  NW,  Washington,  DC 
20549-0102  (tel.  (202)  942-8090). 

Applicants'  Representations 

1 .  The  Fund  is  a  closed-end 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust  and  registered  under  the 


'  Invesco  Global  Health  Sciences  Fund, 
Investment  Ojmpany  Act  Release  Nos.  23061 
(N4arch  6. 1998)  (notice)  and  23099  (April  3. 1998) 
(order>. 
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Act.  The  Fund's  investment  objective  is 
capital  appreciation  through  investment 
in  health  sciences  related  business, 
sectors.  IFG.  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940,  serves  as  the 
Fund's  investment  adviser. 

2.  On  October  6. 1997,  the  Fund's 
board  of  trustees  ("Board")  adopted  a 
distribution  policy  (the  "Distribution 
Policy")  that  calls  for  four  quarterly 
distributions  of  2.5%  of  the  Fund's  NAV 
at  the  time  of  the  declaration,  for  a  total 
of  approximately  10%  of  the  NAV  per 
year.  Applicants  believe  that  the 
Distribution  Policy  will  help  reduce  the 
discount  for  NAV  at  which  the  Fund's 
shares  typically  trade. 

3.  On  April  3,  1998,  the  Commission 
issued  the  Prior  Order.  The  requested 
order  ("Amended  Order")  would  amend 
the  condition  in  the  Prior  Order 
concerning  rights  offerings  by  the 
Fund.2 

Applicant's  Legal  Analysis 

1.  Section  19(b)  of  the  Act  provides 
that  a  registered  investment  company 
may  not.  in  contravention  of  such  rules, 
regulations,  or  orders  as  the 
Commission  may  prescribe,  distribute 
long-term  capital  gains  more  often  than 
once  every  twelve  months.  Rule  19b- 
1(a)  under  the  Act  permits  a  registered 
investment  company,  with  respect  to 
any  one  taxable  year,  to  make  one 
capital  gains  distribution,  as  defined  in 
section  852(b)(3)(C)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
"Code").  Rule  19b-l(a)  also  permits  a 
supplemental  distribution  to  be  made 
pursuant  to  section  855  of  the  Code  not 
exceeding  10%  of  the  total  amount 
distributed  for  the  year.  Rule  19b-l(f) 
permits  one  additional  long-term  capital 
gains  distribution  to  be  made  to  avoid 
the  excise  tax  under  section  4982  of  the 
Code. 

2.  Applicants  state  that  one  of  the 
concerns  underlying  section  19(b)  and 
rule  19b-l  is  that  frequent  capital  gains 
distributions  could  facilitate  improper 
sales  practices,  including,  in  particular, 
the  practice  of  urging  an  investor  to 
purchase  fund  shares  on  the  basis  of  an 
upcoming  dividend  ("selling  the 
dividend"),  when  the  dividend  would 
result  in  an  immediate  corresponding 
reduction  in  NAV  and  would  be.  in 
effect,  a  retiim  of  the  investor's  capital. 


'  Applicants  request  that  the  relief  extend  to  any 
other  registered  closed-end  management  investment 
company  in  the  future  advised  by  IFG  or  any  entity 
controlling,  controlled  by.  or  under  common 
control  (within  the  meaning  of  section  2(a)(9)  of  the 
Act)  with  IFG  ("Future  Fund").  Applicants  state 
that  any  Future  Fund  that  relies  on  the  relief  will 
do  so  only  in  accordance  with  the  terms  and 
conditions  of  the  application. 


Applicants  submit  that  this  concern 
does  not  apply  to  closed-end  investment 
companies,  such  as  the  Fund,  that  do 
not  continuously  distribute  shares. 

3.  Applicants  also  assert  that  the 
requested  amended  condition  would 
protect  against  the  concern  about 
"selling  the  dividend"  in  coimection 
with  a  rights  offering  by  the  Fund. 
Applicants  state  also  that  if  the  Fund 
makes  a  rights  offering  to  its 
shareholders,  the  rights  offering  will  be 
timed  so  that  shares  issuable  upon 
exercise  of  the  rights  will  be  issued  only 
in  the  six  week  period  immediately 
following  the  record  date  for  the 
declaration  of  a  dividend.  Thus,  the 
abuse  of  selling  the  dividend  could  not 
occiur  as  a  matter  of  timing.  Applicants 
further  state  that  any  rights  offering  by 
the  Fund  will  comply  with  all 
Commission  and  staff  guidelines 
concerning  such  offering.  In 
determining  compliance  with  these 
guidelines,  the  Board  may  rely  on  the 
advice  of  outside  coimsel,  IFG  and  other 
appropriate  persons,  and  will  consider, 
among  other  things,  the  brokerage 
commissions  that  would  be  paid  in 
connection  with  the  offering.  Any  rights 
offering  by  the  Fimd  will  also  comply 
with  any  applicable  NASD  rules 
regarding  the  fairness  of  compensation. 

4.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction,  or  any 
class  or  classes  of  persons,  securities,  or 
transactions,  from  any  provisions  of  the 
Act,  or  any  rule  therevmder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  For  the 
reasons  stated  above,  applicants  believe 
that  the  requested  amendment  to  the 
Prior  Order  meets  the  standards  set  forth 
in  section  6(c)  of  the  Act. 

Applicant's  Condition 

Applicants  agree  that  the  Amended 
Order  shall  terminate  upon  the  effective 
date  of  a  registration  statement  under 
the  Securities  Act  of  1933  for  any  future 
public  offering  by  the  Fund  of  its  shares 
other  than:  (i)  a  rights  offering  to 
shareholders  of  the  Fund,  in  which:  (a) 
shares  are  issued  only  within  the  six- 
week  period  immediately  following  the 
record  date  of  a  quarterly  dividend,  (b) 
the  prospectus  for  such  rights  offering 
makes  it  clear  that  shareholders 
exercising  the  rights  will  not  be  entitled 
to  receive  such  dividend;  and  (c)  the 
Fund  has  not  engaged  in  more  than  one 
rights  offering  during  any  given 
calendar  year;  or  (ii)  an  offering  in 
coimection  with  a  merger, 
consolidation,  acquisition,  or 


reorganization  of  the  Fund;  unless  the 
Fund  has  received  from  the  staff  of  the 
Commission  written  assurance  that  the 
Amended  Order  will  remain  in  effect. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  99-9357  Filed  4-14-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No.  IC- 
23780,812-11276] 

PalneWebber  Incorporated  and 
PaineWebber  Equity  Trust,  ABCs  Truat 
Series  1 ;  Notice  of  Application 

April  9,  1999. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for  an 

order  under  sections  6(c)  and  17(b)  of 

the  Investment  Company  Act  of  1940 

(the  "Act")  for  an  exemption  from 

section  17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit 
certain  terminating  series  of  a  unit 
investment  trust  ("UTT")  to  sell  portfolio 
securities  to  certain  new  series  of  the 

urr. 

APPLICANTS:  PaineWebber  Incorporated 
("PaineWebber"  or  "Sponsor"). 
PaineWebber  Equity  Trust  ("Trust"). 
ABCs  Trust  Series  1  ("Series  1"),  and 
each  subsequent  series  of  the  Trust 
sponsored  by  PaineWebber  (together 
with  Series  1.  each  a  "Series"). ^ 
FILING  DATES:  The  application  was  filed 
on  August  26. 1998.  and  amended  on 
March  5, 1999.  Applicants  have  agreed 
to  file  an  amendment,  the  substance  of 
which  is  reflected  in  this  notice,  during 
the  notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Uie  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
May  5. 1999,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 


'  Any  future  Series  that  relies  on  the  requested 
relief  will  comply  with  the  terms  and  conditions  of 
the  application. 
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of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549- 
0609.  Applicants,  1200  Harbor 
Boulevard,  Weehawken,  N.J.  07087, 
Attn:  Robert  E.  HoUey. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  M.  Boggs,  Senior  Counsel,  at 
(202)  942-0572.  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street, 
N.W.,  Washington,  D.C.  20549-0102 
(tel.  (202)  942-8090). 

Applicants'  Representations 

1.  Each  Series  will  be  a  series  of  the 
Trust  and  will  be  a  UTT  registered  imder 
the  Act.  Paine  Webber  will  be  the 
sponsor  of  each  Series.  Each  Series  will 
be  created  under  the  laws  of  one  of  the 
United  States  pursuant  to  a  trust 
indenture,  which  will  contain 
information  specific  to  that  Series,  and 
which  will  incorporate  by  reference  a 
master  trust  indenture  between  the 
Sponsor  and  a  financial  institution  that 
is  a  bank  within  the  meaning  of  section 
2(a)(5)  of  the  Act  and  that  satisfies  the 
criteria  in  section  26(a)  of  the  Act  and 
will  be  imaffiliated  with  the  Sponsor 
(the  "Trustee"). 

2.  The  investment  objective  of  each 
Series  will  be  to  provide  for  capital 
appreciation  and/or  dividend  income  by 
investing  in  equity  securities.  The 
Sponsor  will  deposit  with  the  Trustee 
portfolio  securities  which  will  be 
chosen  according  to  fixed  criteria  from 
securities  that  appear  on  the 
PaineWebber  Equity  Research 
Department's  Analysts'  Best  Call  List  as 
of  the  initial  date  of  deposit.  Each 
Series'  portfolio  may  include  equity 
securities  that  have  (a)  a  minimum 
market  capitalization  of  U.S.  $1  bilUon 
and  (b)  had  an  average  daily  trading 
volume  in  the  preceding  60  trading  days 
of  at  least  50,000  shares  equal  in  value 
to  at  least  U.S.  $250,000  on  an  exchange 
("Qualified  Exchange")  which  is  (i)  a 
national  securities  exchange  which 
meets  the  qualifications  of  section  6  of 
the  Securities  Exchange  Act  of  1934,  (ii) 
the  Nasdaq  National  Market,  or  (iii)  a 
foreign  seciuities  exchange  that  meets 
the  qualifications  set  out  in  the 
proposed  amendments  to  rule  12d3- 


1(d)(6)  under  the  Act  2  ("Qualified 
Rollover  Securities"). 

3.  Each  Series  has  at  least  one  rollover 
date  ("Rollover  Date")  on  which 
unitholders  in  the  Series  ("Rollover 
Series")  may  redeem  their  units  in  the 
Rollover  Series  on  a  specified  date 
("Special  Liquidation  Date")  and 
receive  imits  of  a  subsequent  Series  of 
the  same  type  ("New  Series"),  which 
will  be  created  on  or  about  the  Rollover 
Date. 

4.  Each  Rollover  Series  will  terminate 
approximately  one  year  after  it  is  offered 
for  sale.  The  Sponsor  anticipates  that 
there  will  be  some  overlap  in  the 
Qualified  Rollover  Securities  selected 
for  the  portfolios  of  each  Rollover  Series 
and  the  related  New  Series.  In 
connection  with  the  rollover,  absent  the 
requested  relief,  each  Rollover  Series 
would  sell  all  of  its  Qualified  Rollover 
Securities  and  each  New  Series  would 
acquire  its  Qualified  Rollover  Securities 
on  the  applicable  securities  exchange. 
This  would  result  in  the  unitholders  of 
both  the  Rollover  Series  and  the  New 
Series  inciuring  brokerage  commissions 
on  the  same  securities. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  prohibits 
an  affiliated  person  of  a  registered 
investment  company  from  selling 
securities  to,  or  purchasing  securities 
from,  the  company.  Section  2(a)(3)  of 
the  Act  defines  an  "affiliated  person"  of 
another  person  to  include,  in  pertinent 
part,  any  person  directly  or  indirectly 
controlling,  controlled  by  or  under 
common  control  with,  such  other 
person.  Each  Series  will  have  a  common 
sponsor.  Applicants  state  that,  since  the 
sponsor  of  a  Series  may  be  deemed  to 
control  the  Series,  all  of  the  Series  may 
be  deemed  to  be  under  common  control 
and,  thus  affiliated  persons  of  each 
other. 

2.  Rule  17a-7  imder  the  Act  permits 
registered  investment  companies  that 
might  be  deemed  affiliated  persons 
solely  by  reason  of  having  common 
investment  advisers,  directors,  and/or 
officers,  to  purchase  securities  from,  or 


2  Investment  Company  Act  Release  No.  17096 
(Aug.  3, 1989)  (proposing  amendments  to  rule 
12d3-l).  The  proposed  amended  rule  defined  a 
"Qualified  Foreign  Exchange"  to  mean  a  stock 
exchange  in  a  country  other  than  the  United  States 
where  (a)  trading  generally  occurred  at  least  four 
days  a  week;  (b)  there  were  limited  restrictions  on 
the  ability  of  registered  investment  companies  to 
trade  their  holdings  on  the  exchange:  (c)  the 
axchange  had  a  trading  volume  in  stocks  for  the 
previous  year  of  at  least  U.S.  S7.S  billion;  and  (d) 
the  exchange  had  a  turnover  ratio  for  the 
proceeding  year  of  at  least  20%  of  its  market 
capitalization.  The  version  of  the  amended  rule  that 
was  adopted  did  not  include  the  part  of  the 
proposed  amendment  defining  the  term  "Qualified 
Foreign  Exchange." 


sell  securities  to,  one  another  at  an 
independently  determined  price, 
provided  certain  conditions  are  met. 
Applicants  represent  that  they  mil 
comply  with  all  of  the  provisions  of  rule 
17a-7,  other  than  paragraph  (e). 

3.  Paragraph  (e)  of  the  rule  requires  an 
investment  company's  board  of 
directors  to  adopt  and  monitor  certain 
procedures  to  assure  compliance  with 
the  rule.  Since  a  UTT  does  not  have  a 
board  of  directors,  the  Series  would  be 
imable  to  comply  vrith  this  requirement. 

4.  Section  17(b)  of  the  Act  authorizes 
the  SEC  to  exempt  a  transaction  from 
section  17(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  the  proposed  transaction  is 
consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  and  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  Section  6(c) 
imder  the  Act  permits  the  SEC  to 
exempt  any  person  or  transaction  bom 
any  provision  of  the  Act,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
of  the  Act.  Applicants  request  relief 
under  sections  6(c)  and  17(b)  to  permit 

a  Rollover  Series  to  sell  Qualified 
Rollover  Securities  to  a  New  Series  at 
the  closing  sales  prices  of  the  Qualified 
Rollover  Securities  on  a  Qualified 
Exchange  on  the  Special  Liquidation 
Date  of  the  Rollover  Series  ("Sale 
Date"),  and  to  permit  the  New  Series  to 
purchase  the  Qualified  Rollover 
Securities. 

5.  Applicants  state  that  the  terms  of 
the  proposed  transactions  will  meet  the 
standards  of  sections  6(c)  and  17(b). 
Applicants  represent  that  purchases  and 
sales  between  Series  will  be  consistent 
with  the  policy  of  each  Series. 
Applicants  state  that  permitting  the 
proposed  transactions  would  result  in 
savings  on  brokerage  conmiissions  for 
the  Series. 

6.  Applicants  state  that  the 
requirements  for  Qualified  Rollover 
Securities  would  help  to  protect  against 
overreaching.  In  addition,  applicants 
state  that  the  Sponsor  will  certify  to  the 
Trustee,  within  five  days  of  each  sale  of 
Qualified  Rollover  Securities  from  a 
Rollover  Series  to  a  New  Series:  (a)  that 
the  transaction  is  consistent  with  the 
policy  of  both  the  Rollover  Series  and 
the  New  Series,  as  recited  in  their 
respective  registration  statements  and 
reports  filed  under  the  Act,  (b)  the  date 
of  the  transaction,  and  (c)  the  closing 
sales  price  on  the  Qualified  Exchange 


18648 


Federal  Register /Vol.  64.  No.  72 /Thursday.  April  15,  1999 /Notices 


for  the  Sale  Date  of  the  Qualified 
Rollover  Securities.  The  Trustee  will 
then  countersign  the  certificate,  unless, 
in  the  unlikely  event  that  the  Trustee 
disagrees  with  the  closing  sales  price 
listed  on  the  certificate,  the  Trustee 
immediately  informs  the  Sponsor  orally 
of  the  disagreement  and  returns  the 
certificate  within  five  days  to  the 
Sponsor  with  con^ctions  duly  noted. 
Upon  the  Sponsor's  receipt  of  a 
corrected  certificate,  if  the  Sponsor  can 
verify  the  corrected  price  by  reference  to 
an  independently  published  list  of 
closing  sales  prices  for  the  date  of  the 
transactions,  the  Sponsor  will  ensure 
that  the  price  of  units  of  the  New  Series, 
and  distributions  to  holders  of  the 
Rollover  Series  with  regard  to 
redemption  of  their  units  or  termination 
of  the  Rollover  Series,  accurately  reflect 
the  corrected  price.  To  the  extent  that 
the  Sponsor  disagrees  with  the  Trustee's 
corrected  price,  the  Sponsor  and  the 
Trustee  will  jointly  determine  the 
correct  sales  price  by  reference  to  a 
mutually  agreeable,  independently 
published  list  of  closing  sales  prices  for 
the  date  of  the  transaction. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  sale  of  Qualified  Rollover 
Securities  by  a  Rollover  Series  to  a  New 
Series  will  be  effected  at  the  closing 
price  of  the  Qualified  Rollover 
Securities  sold  on  a  Qualified  Exchange 
on  the  Sale  Date,  without  any  brokerage 
charges  or  other  remimeration  except 
customary  transfer  fees,  if  any. 

2.  The  nature  and  conditions  of  the 
transaction  will  be  fully  disclosed  to 
investors  in  the  appropriate  prospectus 
of  each  Rollover  Series  and  New  Series. 

3.  The  Trustee  of  each  Rollover  Series 
and  New  Series  will  (a)  review  the 
procedures  relating  to  the  sale  of 
Qualified  Rollover  Securities  from  a 
Rollover  Series  and  the  purchase  of 
those  Qualified  Rollover  Securities  for 
deposit  in  a  New  Series,  and  (b)  make 
such  changes  to  the  procedures  as  the 
Trustee  deems  necessary  that  are 
reasonably  designed  to  comply  with 
paragraphs  (a)  through  (d)  of  rule  17a- 
7. 

4.  A  written  copy  of  these  procedures 
and  a  written  record  of  each  transaction 
pursuant  to  this  order  will  be 
maintained  as  provided  in  rule  17a-7(f). 


For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  99-9442  Filed  4-14-99;  8:45  am] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-41256;  IntematkMial  Series 
Release  No.  1190;  File  No.  SR-PHLX-98- 
51] 

Self-Regulatory  Organizations,  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Customized  Cross-Rates 
Foreign  Currency  Option  Margin 
Levels 

April  6,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  November 
16, 1998,  the  Philadelphia  Stock 
Exchange,  Inc.  ("PHLX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  hems 
have  been  prepared  by  the  PHLX.  The 
PHLX  amended  the  proposal  on  March 
15,  1993.3  The  Conmiission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
PHLX  Rule  722,  Margin  Accoimts,  to 
codify  its  method  of  calculating 
customer  margin  requirements  for 
customized  cross-rate  foreign  currency 
options  ("CCRs").*  The  required  margin 
for  CCRs  is  determined  by  combining 
the  actual  cost  of  the  CCR,  or  the 
"premium,"  plus  an  extra  or  "add-on" 
amoimt  that  is  raised  or  lowered 
according  to  the  volatility  of  the 
currencies  involved.^  The  proposed 


>  15  U.S.C.  78s(bKl)- 

M7CFR240.19l>-4. 

3  See  Letter  from  Nandita  Yagnik,  Counsel.  PHLX, 
to  Hong-anh  Ti-an,  Attorney,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated  March 
15, 1999  ("Amendment  No.  1"). 

"CCRs  are  traded  pursuant  to  PHLX  Rule  1069. 
A  CCR  is  an  option  to  purchase  or  sell  an 
underlying  currency  that  can  be  any  approved 
currency  as  defined  pursuant  to  PHLX  Rule  1009(c). 
Moreover,  the  option's  exercise  price  is 
denominated  in  another  approved  currency  (the 
trading  currency),  and  neither  the  underlying  nor 
the  trading  currency  is  denominated  in  U.S.  dollars. 

^The  margin  may  also  be  reduced  in  "out-of-the 
money"  situations,  where  the  value  of  the  option 


method  for  calculating  the  margin  for  all 
CCRs  will  be  outlined  in  PHLX  Rule 
722,  Tiers  I  and  II,  and  Commentary  .15, 
with  the  exception  of  the  margin  for 
CCRs  involving  the  Mexican  peso,^ 
which  will  be  calculated  in  accordance 
with  Commentary  .16  and  will  be 
placed  in  Tier  m.  Tier  IV,  which 
currently  addresses  Mexican  peso  CCR 
margin  levels,  will  be  deleted.  The  text 
of  the  proposed  rule  change  follows. 
Proposed  new  language  is  italicized; 
proposed  deletions  are  in  [brackets]. 


Margin  Accounts 

Rule  722.(a)-(c)    No  change. 

(d)  1-2    No  change. 

3.  Short  Positions — Listed  Options 
and  Currency,  Currency  Index  or  Stock 
Index  Warrants.  Subject  to  the 
exceptions  set  forth  below,  the  margin 
on  any  put  or  call  option  listed  or  traded 
on  a  registered  national  securities 
exchange  or  association  and  issued  by  a 
registered  clearing  corporation  or  any 
currency  warrant,  currency  index 
warrant  or  stock  index  warrant  which  is 
issued,  guaranteed  or  carried  "short"  in 
a  customer's  account  shall  be  100%  of 
the  ciurent  market  value  of  the  option 
or  warrant  plus  the  percentage  of  the 
current  market  value  of  the  underlying 
security,  foreign  currency  or  index 
specified  in  column  n  below. 

Notwithstanding  the  margin  required 
below,  the  minimum  margin  on  any  put 
or  call  or  any  warrant  issued, 
guaranteed  or  carried  "short"  in  a 
customer's  account  may  be  reduced  by 
any  "out-of-the-money -amoimt"  (as 
defined  below),  but  shall  not  be  less 
than  100%  of  the  current  market  value 
of  the  option  or  warrant  plus  the 
percentage  of  current  market  value  of 
the  underlying  security,  foreign 
currency  or  index  specified  in  colimm 
II  below  with  the  exception  that  the 
min'Tn""^  margin  required  on  each  such 
put  option  contract  shall  not  be  less 
than  the  current  option  market  value 
plus  the  T"'"'T""nn  percentage  set  forth 
in  colimm  III  of  the  option's  aggregate 
exercise  price  amount. 


does  not  accord  with  current  market  conditions. 
Notwithstanding,  the  margin  cannot  be  reduced  to 
less  than  100%  of  the  current  market  value  of  the 
premium  plus  .75%  of  the  underlying  component 
value. 

6  The  Exchange  currently  has  Commission 
approval  to  trade,  as  CCRs,  the  Mexican  peso  only 
against  the  Canadian  dollar.  Thus,  CCR  options 
involving  the  Mexican  peso  include  Canadian 
dollar/Mexican  peso  and  Mexican  peso/Canadian 
dollar  contracts.  See  PHLX  Rule  1069(a)(1)(B). 
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I. 
Type  of  option 


II. 
Initial  and/ 
or 
mainte- 
nance 
margin  re- 
quired 


III. 

Minimum  margin 
required 


IV. 
Underlying  component  value 


(1)  

(2)  

(3)  

(4)  Foreign  Currencies 

(5)  Cross-Rate 


(6)  Tier  I  Customized  Cross-rate 
currency  options. 

(7)  Tier  II  Customized  Cross-rate 
currency  options. 

(8)  Tier  III  Customized  Cross-rate 
currency  options. 

[(9)  Tier  IV  Customized  Cross-rate 
currency  options. 

[(10)19^  

[(11)1^0 

1(12)1  rr 

[(i3)]r2 


(•) 

4% 

4% 

6% 

(7%]~ 

17% 


^4o  change 
No  change 
No  change 
%%  


%% 
%% 
%% 
%% 
%% 


No  change. 
No  change. 
No  change. 
No  change. 


Thejproduct  of  Units  per  foreign  cun-entcy  contract  and  the  closing 

spot  price. 
The  products  Units  per  cross-rate  contract  and  ttie  closing  spot 

price. 
The  product  of  Units  per  cross-rate  contract  and  the  closing  spot 

price. 
The  product  of  Units  per  cross-rate  contract  and  tt>e  dosing  spot 

price. 
The  product  of  Units  per  cross-rate  contract  and  the  closing  spot 

price. 
The  product  of  Units  per  cross-rate  contract  and  the  closing  spot 

price. 


*The  margin  requirement  for  foreign  currency  optiorts  will  be  determined  pursuant  to  Commentary  .16  of  this  Rule  722. 
»*T7je  margin  requirement  for  Tier  III  customized  cross-rate  foreign  currency  options  will  be  determined  pursuant  to  Commentary .  15  and .  16  of 
this  Rule  722. 


Rule  722(d)4-5 
Rule  722(eHi) 


No  change. 
No  change. 


Commentary 

.01-.14    No  change. 

.15    For  piuposes  of  this  rule,  the 
Exchange  shall  designate  the  tier  level 
of  the  customized  cross-rate  currency 
options.  The  Exchange  shall  make  such 
determination  for  Tier  I  and  Tier  n 
options  based  upon  the  correlation 
between  the  currency  pairs.  Currency 
pairs  which  exhibit  a  correlation  less 
than  .25  over  the  preceding  two  year 
period  shall  be  placed  in  Tier  n  while 
all  other  currency  pairs  shall  be  placed 
in  Tier  I.  The  correlations  between  the 
currency  pairs  in  these  two  tiers  shall  be 
reviewed  no  less  frequently  than  on  a 
monthly  basis.  Tier  UI  will  include 
customized  cross-rate  currency  options 
which  involve  [either  the  Italian  lira  or 
Spanish  peseta.  Tier  IV  will  include 
customized  cross-rate  currency  options 
which  involve]  the  Mexican  peso[.l  and 
the  margin  requirement  will  be 
determined  according  to  the 
methodology  pursuant  to  Commentary 
.16  below. 

.16    The  margin  requirement  for  any 
foreign  currency  put  or  call  option  listed 
or  traded  on  the  Exchange  and  issued  by 
a  registered  clearing  corporation  which 
is  issued,  guaranteed  or  carried  "short" 
in  a  customer's  account,  except  for 


'  Pursuant  to  a  telephone  conversation  between 
Nandita  Yagnik,  Counsel,  PHLX,  and  Hong-anb 
Tran,  Attorney,  Division,  Comnussion,  dated  April 
6, 1999,  the  PHLX  proposes  to  renumber  items  (10) 
through  (13)  as  items  (9)  through  (12). 


cross-rate  currency  options  other  than 
customized  cross-rate  currency  options 
based  on  the  Mexican  peso,  shall  be  the 
amount  provided  in  paragraph  (d)(3)  of 
this  Rule  722  and  shall  be  calculated  as 
follows: 

(a)  The  Exchange  will  review  five  day 
price  movements  over  the  most  recent 
three  year  period  for  each  foreign 
currency  xuiderlying  options  traded  on 
the  Exchange  and  will  set  a  margin  level 
which  would  have  covered  the  price 
changes  over  the  review  period  at  least 
97.5%  of  the  time  ("confidence  level"). 

(b)  Subsequent  reviews  of  five  day 
price  changes  over  the  most  recent  three 
year  period  will  be  performed  quarterly 
on  the  15th  of  January,  April,  July  and 
October  of  each  year. 

(c)  If  the  results  of  subsequent  reviews 
show  that  the  confidence  level  for  any 
currency  has  fallen  below  97%,  the 
Exchange  will  increase  the  margin 
requirement  for  that  currency  up  to  a 
98%  confidence  level.  If  the  results 
show  a  confidence  level  between  97% 
and  97.5%,  the  currency  will  be 
monitored  monthly  imtil  the  confidence 
level  exceeds  97.5%  for  two  consecutive 
months.  If  the  results  of  a  monthly 
review  show  that  the  confidence  level 
has  fallen  below  97%,  the  margin 
requirement  will  be  increased  to  a  98% 
confidence  level.  If  the  residts  of  any 
review  show  that  the  confidence  level 
has  exceeded  98.5%,  the  margin  level 
would  be  reduced  to  a  level  which 
would  provide  a  98%  confidence  level. 

(d)  The  Exchange  will  also  review 
each  aurency  for  large  price  movements 
outside  the  margin  level  ("extreme 


outlier  test").  If  the  results  of  any  review 
show  a  price  movement,  either  positive 
or  negative,  of  greater  than  two  times 
the  current  margin  level,  the  margin 
requirement  for  that  currency  will  be 
increased  to  a  confidence  level  of  99%. 
(e)  Pursuant  to  paragraph  (i)(8)  of  this 
Rule  722,  the  Exchange  may  also 
conduct  reviews  of  currency  margin 
levels  at  any  time  that  market 
conditions  warrant. 


n.  Self'Regidatory  Organizatioii's 
Statements  of  the  Purpose  of  aad 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PHLX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposal. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  PHLX  has  prepared 
simimaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  tiie  Proposed  Rule 
Change 

1.  Purpose 

Ciurently,  the  Exchange  offers  an 
array  of  foreign  currency  option 
products  ("FCOs"),  including  among 
others,  standardized  and  customized 
(the  category  into  which  CCRs  fell) 
currency  options  which  have  differing 
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margin  requirements.  The  Exchange 
currently  lists  standardized  foreign 
currency  options  ^  that  include 
standardized  options  on  eight  foreign 
currencies  ("Standardized  FCOs").»  The 
Exchange  also  lists  two  cross-rate 
("Standardized  CRs)  ^°  currency 
options.  The  Exchange  also  presently 
lists  customized  foreign  currency 
options  ("Customized  FCOs") "  that 
include  customized  strikes 
("Customized  Strikes"),^^  customized 
inverse  FCOs  ("Customized 
Inverses"),"  and  CCRs. 


•  Standardized  options  carry  specific  contract 
terms  for  features  such  as  contract  size,  strike  price 
intervals,  expiration  dates,  price  quoting  and 
premium  settlement. 

"The  eight  foreign  currencies  previously 
approved  for  listing  were  the  Australian  dollar, 
British  pound,  Canadian  dollar.  German  mark, 
European  Currency  Unit,  French  franc,  Japanese 
yen  and  Swiss  franc.  See  PHLX  Rule  1009(c).  The 
base  currency  (which  is  the  currency  in  which 
premiums  are  quoted  and  paid)  for  these 
Standardized  FCOs.  is  the  U.S.  dollar.  See  Securities 
Exchange  Act  Release  Nos.  19133  (October  14, 
1982),  47  FR  46946  (October  21,  1982)  (File  No.  SR- 
Phlx-81-4)  (regarding  the  listing  and  trading  of 
standardized  options  based  on  the  British  pound, 
German  mark,  Swiss  franc.  Canadian  dollar  and 
Japanese  yen),  20822  (April  4, 1984),  49  FR  14611 
(April  12, 1984)  (File  No.  SR-Phlx-84-1)  (regarding 
the  listing  and  trading  of  Standardized  FCOs  based 
on  the  French  franc);  22853  (February  3,  1986),  51 
FR  5129  (February  11, 1986)  (File  No.  SR-Phlx-85- 
10)  (regarding  the  listing  and  trading  of 
Standardized  FCOs  based  on  the  European 
Currency  Unit);  and  23945  (December  30, 1986).  52 
FR  633  (January  7,  1987)  (File  No.  SR-Phlx-86-38) 
(regarding  the  listing  and  trading  of  Standardized 
FCOs  based  on  the  Australian  dollar). 

'"The  Exchange  presently  offers  two 
Standardized  CRs,  the  Deutsche  mark/Japanese  yen 
and  the  British  pound/Deutsche  mark.  The 
Exchange  also  has  approval  to  trade  a  third 
standardized  CR,  the  British  pound/Japanese  yen, 
however,  it  has  not  yet  been  made  available  for 
trading.  See  Securities  Exchange  Act  Release  No. 
29919  (November  7, 1991),  56  FR  58109  (November 
15, 1991)  (File  Nos.  SR-Phlx-90-12;  SR-Phlx-91- 
03;  SR-Phlx-91-23). 

"Customized  options  allow  users  to  customize 
all  aspects  of  a  currency  option  including:  choice 
of  exercise  price,  the  expiration  dates  of  up  to  two 
years,  and  premium  quotation  as  either  units  of 
currency  or  percent  of  underlying  value.  Presently, 
the  Exchange  lists  customized,  not  standardized, 
currency  options  involving  the  Italian  lira,  the 
Spanish  peseta,  and  the  Mexican  peso.  See  PHLX 
Rules  1009(c)  and  1069. 

'2  The  Exchange  offers  Customized  Strikes  on  any 
approved  currency  presently  listed  under  PHLX 
Rule  1009(c).  Customized  Strikes  provide  FCO 
traders  and  their  customers  with  the  ability,  within 
certain  limits,  to  trade  an  FCO  with  any  exercise 
price  it  chooses  on  a  specific  approved  currency 
even  if  that  price  do'es  not  correspond  to  an  exercise 
price  of  a  listed  standardized  FCO.  See  Securities 
Exchange  Act  Release  No.  34925  (November  1, 
1994),  59  FR  55720  (November  8, 1994)  (File  No. 
SR-Phlx-94-18). 

'3  A  Customized  Inverse  is  a  Customized  FCO 
where  the  underlying  currency  (the  currency  in 
which  an  FCO  settles)  is  the  U.S.  dollar.  The 
Exchange  presently  provides  for  the  trading  of 
Customized  Inverses  on  any  of  the  approved 
currencies.  See  Securities  Exchange  Act  Release  No. 
34925  (November  1,  1994),  59  FR  55720  (November 
8.  1994)  (File  No.  SR-Phbc-94-18). 


The  add-on  margin  calculation 
methodology  for  Standardized  FCOs  is 
based  on  a  methodology,  outlined  in 
Commentary  .16  to  PHLX  Rule  722.»'» 
Standardized  CRs  presently  carry  an 
initial  and  maintenance  add-on  margin 
of  4%,  which  covers  greater  than  96% 
of  all  seven-day  price  movements  over 
the  preceding  one-year  period.  ^^ 
Customized  Inverses  and  Customized 
Strikes  that  tAde  in  U.S.  dollars  are 
currently  margined  following  the  same 
methodology  as  the  Exchange's 
Standardized  FCOs  [see  Commentary 
.16  to  PHLX  Rule  722). 

The  add-on  margin  requirements  for 
CCRs.'s  however,  developed  differently 
from  that  of  Standardized  FCOs,  or 
Standardized  CRs.  The  Exchange 
developed  a  method  for  determining 
add-on  margin  levels  for  currency  pairs 
using  a  tiered  system,  believing  that  it 
would  prove  burdensome  to  determine 
the  margin  level  for  each  ciurency  pair 
due  to  the  numerous  combinations  of 
approved  currencies.'^  Under  the  tiered 
system,  margin  levels  are  determined 
based  upon  the  correlations  between  all 
the  possible  combinations  of  approved 
currencies,  thus  significantly  reducing 
the  burden  on  the  Exchange  to  calculate 
the  margin  levels  for  each  individual 
currency  pair. 

Changes  to  the  Margin  for  CCRs 
Involving  Italian  Lira  and  Spanish 
Peseta 

There  are  four  tiers  in  the  system  (I- 
rV),  each  of  which  provides  an  overall 
margin  for  short  CCR  positions,  which 
include  an  add-on  percentage  amount 
for  both  initial  and  maintenance 
margins  [e.g..  4%  for  Tier  I)  as  well  as 
a  set  minimum  add-on  margin 
requirement,  which  is  currently  Va%  for 
each  tier.  Currently,  Tier  III  appUes  to 
CCRs  involving  the  Italian  lira  and  the 
Spanish  peseta,  such  that  any  CCRs 
involving  those  currencies  would  have 
an  add-on  margin  requirement  of  7%.'" 


The  Exchange  now  proposes  to  set  add- 
on margins  for  CCRs  involving  the 
Italian  lira  and  the  Spanish  peseta 
following  the  same  correlation  method 
used  for  CCRs  other  than  the  Mexican 
peso.^^  For  a  pair  of  approved 
currencies,  this  method  examines  the 
correlation  between  the  daily  price 
change  for  one  of  those  currencies  with 
the  daily  price  change  for  the  other 
currency  for  the  preceding  two-year 
period.  If  the  correlation  is  greater  than 
or  equal  to  .25,  then  the  add-on  margin 
level  is  4%  for  that  currency  pair  [i.e., 
Tier  I).  If  the  correlation  is  below  .25, 
then  the  add-on  margin  level  for  the 
currency  pair  is  6%  [i.e  Tier 
II).Commentary  .15  to  PHLX  Rule  722 
(as  well  as  the  chart  within  that  Rule) 
will  be  amended  to  reflect  these  changes 
to  the  status  of  CCRs  involving  the 
Italian  lira  and  the  Spanish  peseta. 

The  PHLX  Examinations  Department 
will  review  the  correlation  between  the 
currency  of  pairs  monthly.  The  currency 
pairs  underlying  the  customized  cross- 
rate  options  may  move  between  Tiers  I 
and  n  depending  upon  their  correlation 
to  each  other  in  the  preceding  period.  If 
the  monthly  review  reveals  that  any 
combination  of  approved  currencies 
should  be  in  a  different  tier  based  on  the 
correlation,  the  Exchange  will 
implement  the  change  immediately,  and 
promptly  notify  the  membership  and 
Commission. 

The  Exchange  also  proposes  including 
an  additional  adjustment  for  "out-of- 
the-money  amounts"  in  those  CCRs 
involving  the  Itahan  lira  or  the  Spanish 
peseta.  This  adjustment  is  currently 
applied  to  the  overall  initial  and 
maintenance  margin  for  all  the  currency 
pairs  currently  in  Tiers  I  and  D,  but  not 
to  those  involving  the  Italian  lira  or  the 
Spanish  peseta.^" 

Changes  to  Add-On  Margin  for  CCRs 
Involving  the  Mexican  Peso 

Tier  IV  presently  applies  to  CCRs 
involving  the  Mexican  peso.^^  Tier  IV 


>♦  See  Securities  Exchange  Act  Release  No.  40208 
(July  5, 1998),  63  FR  39388  (July  22, 1998)  (File  No. 
SR-Phlx-97-63). 

>5  See  Securities  Exchange  Act  Release  No.  29919 
(November  7, 1991),  56  FR  58109  (November  15, 
1991)  (File  No.  SR-Phlx-90-12);  SR-Phlx-91-03; 
SR-Phlx-91-23). 

'»The  add-on  margin  treatment  for  Customized 
Strikes  based  on  CCRs  (i.e.,  a  CCR  with  a 
customized  strike  price)  follows  the  same  tiered 
system  as  CCRs. 

"  See  Securities  Exchange  Release  No.  34925 
(November  1, 1994),  59  FR  55720  (November  8, 
1994)  (File  No.  SR-Phbc-94-18). 

"The  Exchange  indicates  that  when  the 
Commission  approved  CCRs  on  the  Italian  lira  and 
the  Spanish  peseta,  the  margin  level  of  7%  was 
determined  by  the  frequency  of  distributions 
method  reflecting  at  least  97.5%  of  all  seven  day 
price  movements  over  the  preceding  three-year 
period.  Specifically,  the  7%  margin  covered  98.84% 


and  99.10%  of  all  seven  day  price  changes  over  the 
three-year  review  period  involving  the  Italian  lira 
and  the  Spanish  peseta,  respectively. 

19  The  PHLX  represents  that  the  Italian  lira  and 
Spanish  peseta  have  become  more  established 
currencies  in  the  currency  market,  and  therefore 
should  be  margined  in  accordance  with  margins  for 
other  approved  currencies  in  a  customized  cross- 
rate  context.  Specifically,  the  risks  involved  in 
trading  CCRs  involving  the  lira  or  peseta  have  now 
been  reduced  so  that  the  7%  customer  margin  add- 
on percentage  for  either  case,  based  on  at  least 
97.5%  confidence  level,  is  no  longer  necessary. 

20  See  Securities  Exchange  Act  Release  34925 
(November  1, 1994),  59  FR  55720  (November  8, 
1994)  (File  No.  SR-PhU-94-18);  and  See  Securities 
Exchange  Act  Release  No.  40208  (July  5, 1998).  63 
FR  39338  (July  22,  1998)  (File  No.  SR-Phlx-97-63). 

21  The  Mexican  peso  may  only  be  traded  as  CCRs 
against  the  Canadian  dollar.  See  PHLX  Rule 


1069(a)(1)(B); 
No.  34925  (No 
(November  8. 
"  The  Exchi 
Commentary . 
Spanish  peset 
reference  to  Ti 
Mexican  peso: 
Mexican  peso 
Commentary . 
amend  Conmu 
involving  the  1 
under  the  fom 
"15U.S.C 
"15U.S.C. 


Fedmal  Register /Vol.  64,  No.  72  /  Thursday,  April  15,  1999 /Notices 


18651 


requires  an  initial  and/or  maintenance 
add-on  margin  of  17%,  and  covers  99% 
of  all  five-day  price  movements  over  the 
preceding  three-year  period.  Currently, 
under  Tier  IH,  there  is  a  7%  initial  and/ 
or  maintenance  add-on  margin.  Under 
the  proposal,  the  7%  add-on  will  be 
eliminated  and  the  margin  requirement 
for  Tier  III  CCRs  will  be  determined 
pursuant  to  Conunentary  .15  and  .16  of 
PHLX  Rule  722,  as  amended.22  The 
Exchange  now  proposes  to  delete  Tier 
IV  and  to  amend  Tier  EQ  to  apply  to 
margin  levels  for  CCRs  involving  the 
Mexican  peso.  Under  the  proposed 
method  for  calculating  the  add-on 
margin  for  CCRs  involving  the  Mexican 
peso,  the  Exchange  will  still  review  five- 
day  price  movements  over  the  most 
recent  three-year  period  but  the 
calculation  as  proposed  would  cover 
cover  at  least  97.5%  of  all  such  five-day 
price  movements  rather  than  the  current 
99%.  This  determination  is  the  same  as 
that  currently  applied  to  Standardized 
FCOs  covered  by  Commentary  .16  to 
PHLX  Rule  722.  The  PHLX 
Examinations  Department  will  review 
margin  levels  for  CQls  involving  the 
Mexican  peso  quarterly,  at  the  same 
time  such  review  is  conducted  for 
Standardized  FCOs.  The  Exchange 
indicates  that  applying  the  add-on 
margin  methodology  outlined  in 
Commentary  .16  to  Mexican  peso  CCRs 
will  eliminate  the  need  to  state  the 
actual  add-on  margin  levels  for 
Canadian  dollar/Mexican  peso  and 
Mexican  peso/Canadian  dollar  CCR 
contracts.  Instead,  the  Exchange 
proposed  to  provide  notice  of  the  add- 
on margin  levels  for  Mexican  peso  CCRs 
quarterly  via  circulars  to  the 
membership,  the  other  market 
participants,  and  the  Commission.  The 
notice  will  follow  the  schedule  outlined 
for  quarterly  reviews  conducted  for 
Standardized  FCOs. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act,^^ 
and  specifically  Section  6(b)(5) 
thereof,^'*  in  that  it  is  designed  (a)  to 
promote  just  and  equitable  principles  of 


1069(a)(lHB);  See  Securities  Exchange  Act  Release 
No.  34925  (November  1, 1994).  59  FR  55720 
(November  8, 1994)  (File  No.  SR-Phbc-94-18). 

2'  The  Exchange  is  proposing  to  amend 
Commentary  .15  to  remove  the  Italian  lira  and 
Spanish  peseta  CCRs  from  Tier  m,  to  remove  a 
reference  to  Tier  IV,  and  to  move  CCRs  involving 
Mexican  pesos  to  Tier  III,  to  note  that  margin  for 
Mexican  peso  CCRs  is  to  be  calctilated  pursuant  to 
Commentary  .16.  The  Exchange  is  proposing  to 
amend  Commentary  .16  to  clarify  that  CCRs 
involving  the  Mexican  peso  are  to  be  calculated 
under  the  formula  set  out  in  that  commentary. 

"15U.S.C.  78f(b). 

"15U.S.C.78f(b)(5). 


trade;  (b)  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information  with  respect  in 
CCRs;  and  (c)  to  facilitate  transactions  in 
seciuities  by  establishing  a  methodology 
for  the  calculation  of  margin  levels  for 
CCRs  that  will  remain  consistent  and 
ease  the  biuden  of  determining  new 
margin  levels  for  each  currency  traded 
in  the  customized  environment. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  ihe  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Ck)mmission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjring 
with  the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 


filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange. 

All  submissions  should  refer  to  File 
No.  SR-Phlx-98-51  and  should  be 
submitted  by  May  6,  1999. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margarst  H.  NfeFarland, 

Deputy  Secretary. 

[FR  Doc.  99-9356  Filed  4-14-99;  8:45  am) 

saxMG  cooE  mo-ot-M 


DEPARTMEKT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-1 999-4874] 

Port  Access  Rotitss  Study;  Strait  of 
Juan  de  Fuca  and  Adjacant  Waters 

AGENCY:  Coast  Guard,  DOT.    . 
ACTION:  Notice  of  meeting;  extension  of 
comment  period. 

SUMMARY:  The  Coast  Guard  is 
announcing  a  pubUc  meeting  to  collect 
data  and  iiiformation  for  the  ongoing 
study  of  port-access  routes  for  the  Strait 
of  Juan  de  Fuca  and  adjacent  waters. 
The  meeting  will  focus  on  the  issues 
raised  and  questions  hsted  in  the 
Federal  Re^ster  notice  announcing  the 
study.  The  Coast  Guard  is  also 
extending  the  comment  period  to  May 
31, 1999  to  allow  additional  time  for 
pubUc  comment. 

DATES:  The  meeting  will  be  held  on  May 
12, 1999  ftom.l  p.m.  to  4  p.m. 
Comments  and  related  material  must 
reach  the  Docket  Management  Facility 
on  or  before  May  31, 1999. 
ADDRESSES:  The  meeting  will  be  held  in 
the  auditorium  of  Building  9,  NOAA 
Western  Regional  Center,  7600  Sand 
Point  Way  NE,  Seattle,  WA  98115. 

You  may  submit  your  written 
comments  and  related  material  by  only 
one  of  the  following  methods: 

(1)  By  mail  to  die  Docket  Management 
Facility,  (USCG-1999-4974),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC  20590-001. 

(2)  By  hand  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
FaciUty  at  202-493-2251. 


"17  CFR  200.30-3(a)(12). 
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(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dras.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  documents,  as 
indicated  in  this  notice,  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  PL- 
401  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  electronically  access  the  public 
docket  for  this  notice  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this  notice  or 
public  meeting,  contact  Mr.  John 
Mikesell,  Chief,  Plans  and  Programs 
Section,  Aids  to  Navigation  and 
Waterways  Management  Branch, 
Thirteenth  Coast  Guard  District, 
telephone  (206)  220-7272.  or  Ms. 
Barbara  Marx,  Office  of  Vessel  Traffic 
Management,  U.S.  Coast  Guard 
Headquarters,  telephone  (202)  267- 
0574.  For  questions  on  viewing,  or 
submitting  material  to  the  docket, 
contact  Dorothy  Walker.  Chief. 
Dociunentary  Services  Division.  U.S. 
Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages  you  to 
participate  by  submitting  comments  and 
related  material,  and  by  attending  the 
public  meeting.  If  you  submit  written 
comments,  please  include  your  name 
and  address,  identify  the  docket  number 
for  this  notice  (USCG-1999-4974). 
indicate  the  specific  section  of  the 
Federal  Register  notice  announcing  the 
study  to  which  each  comment  applies, 
and  give  the  reason  for  each  comment. 
You  may  submit  your  written  comments 
and  material  by  mail.  hand,  fax,  or 
electronic  means  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES;  but  please  do  not 
submit  the  same  comment  or  material 
by  more  than  one  means.  If  you  submit 
them  by  mail  or  hand,  submit  them  in 
an  unbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they  were 
received,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  We  will 
consider  all  comments  and  materials 
received  during  the  comment  period. 

Information  on  Service  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 


or  to  request  special  assistance  at  the 
public  meeting,  contact  Mr.  John 
Mikesell  at  the  address  or  phone 
number  under  FOR  FURTHER  INFORMATION 
CONTACT  as  soon  as  possible. 

Background  and  Purpose 

The  Coast  Guard  annoimced  the  port 
access  routes  study  in  the  Federal 
Register  on  January  20,  1999  {64  FR 
3145).  The  purpose  of  the  study  is  to 
evaluate  the  continued  applicably  of 
and  the  need  for  modifications  to 
current  vessel  routing  measures  in  and 
around  the  Strait  of  Juan  de  Fuca  and 
adjacent  waters  including  Admiralty 
Inlet,  Rosario  Strait.  Haro  Strait. 
Boundary  Pass,  and  the  Strait  of 
Georgia.  The  goal  of  the  study  is  to  help 
reduce  the  risk  of  marine  casualties  and 
increase  vessel  traffic  management 
efficiency  in  the  study  area.  Study 
recommendations  may  lead  to  future 
rulemaking  or  appropriate  international 
agreements. 

Dated:  April  8,  1999. 
Joseph  J.  Angelo, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
[FR  Doc.  99-9450  Filed  4-14-99;  8:45  am] 
BH.UNG  CODE  49ia-1S-M 


deliver  comments  to:  Federal  Aviation 
Administration.  Room  815,800 
Independence  Avenue.  SW, 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Swearingen,  Federal  Aviation 
Administration  (FAA)  Aircraft 
Certification  Service,  Aircraft 
Engineering  Division,  Avionic  Systems 
Branch,  AIR-130,  800  Independence 
Avenue.  SW,  Washington,  DC  20591. 
Telephone:  (202)  267-3817,  FAX:  (202) 
493-5173. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Design  Approval  of  Aircraft  Data 
Communications  Systems 

AGENCY:  Federal  Aviation 

Administration.  (DOT). 

ACTION:  Notice  of  availability  for  public 

comment. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  proposed  Advisory  Circular  (AC)  20- 
DC,  Guidelines  for  Design  Approval  of 
Aircraft  Data  Communication  Systems. 
The  proposed  AC  provides  guidelines 
for  design  approval  of  aircraft  data 
communication  systems  and 
applications  primarily  used  for  Air 
Traffic  Services  (ATS).  This  AC  is 
issued  to  provide  installation  guidelines 
and  to  outline  a  method  of  compliance 
with  airworthiness  standards  contained 
in  Title  14.  Code  of  Federal  Regulations 
(CFR),  Chapter  1.  Subchapter  C. 
DATES:  Comments  submitted  must  be 
received  on  or  before  May  24.  1999. 
ADDRESSES:  Send  all  comments  on  the 
proposed  advisory  circular  to:  Federal 
Aviation  Administration  (FAA).  Aircraft 
Certification  Service,  Aircraft 
Engineering  Division,  Avionic  Systems 
Branch,  AIR-130,  800  Independence 
Avenue,  SW,  Washington,  DC  20591.  Or 


Comments  Invited 

Interested  person  are  invited  to 
comment  on  the  proposed  advisory 
circular  listed  in  this  notice  by 
submitting  sucb written  data,  views,  or 
arguments,  as  they  desire,  to  the 
specified  address.  Comments  received 
on  the  proposed  advisory  circular  may 
be  examined,  before  and  after  the 
comment  closing  date,  in  Room  815, 
FAA  Headquarters  Building  (FOB-lOA), 
800  Independence  Avenue,  SW, 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  AC. 

Background 

The  AC  is  intended  to  provide  a 
means  of  compliance  for  both  safety  of 
flight,  and  non-safety  of  flight,  data  link 
comniunications.  In  addition  to 
discussing  the  minimum  control, 
display  and  alerting  standards,  this  AC 
suggests  that  the  applicant  submit  a 
description  of  the  envisioned 
operational  environment  and 
subsequently  perform  a  safety 
assessment.  The  resultant  safety 
assessment  classifications  are  then 
easily  mapped  into  existing  hardware 
and  software  design  methodology  for 
aircraft  certification  type  design 
approval.  A  defined  operational 
environment  will  form  the  basis  for 
defining  the  interoperability 
expectations  and  allow  for  assessment 
of  impact  to  the  derived  safety  and 
performance  assumptions. 

The  FAA  is  currently  developing 
operational  environment  descriptions 
and  safety  assessment,  interoperability 
and  performance  definitions  for  those 
services  supported  by  the  NAS 
infrastructure.  The  guidelines  specified 
in  this  AC  provide  a  means,  but  not  the 
only  means,  of  demonstrating 
compliance  to  Title  14,  CFR,  Chapter  1, 
Subchapter  C,  for  airborne  data  link 
equipment  installation  on  any  airframe 
and  intended  for  any  data  link  service. 
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How  To  Obtain  Copies 

A  copy  of  the  proposed  AC  20-DC 
may  be  obtained  via  Internet  (http:// 
www.fiaa.gov/avr/air/airlOO/ 
100home.htm)  or  on  request  from  the 
office  listed  under  FOR  FURTHER  . 
INFORMATION  CONTACT. 

Issued  in  Washington,  DC.  on  April  9, 
1999. 
Richard  E.  Jennings, 

Acting  Manager,  Aircraft  Engineering 
Division  Aircraft  Certification  Service. 
(FR  Doc.  99-9430  Filed  4-14-99;  8:45  am] 

BILUNG  CODE  4«1»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Deadline  for  Suidmission  of  Application 
Under  the  Airport  improvement 
Program  (AlP)  for  Rscal  Year  1999  for 
Sponsor  Entitlement  and  Cargo  Funds 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  May 
1, 1999,  as  the  deadline  for  each  airport 
sponsor  to  have  on  file  with  the  FAA  an 
acceptable  fiscal  year  1999  grant 
application  for  fimds  apportioned  to  it 
under  the  AIP. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stanley  Lou,  Manager,  Programming 
Branch,  Airports  Financial  Assistance 
Division,  Office  of  Airport  Planning  and 
Programming,  APP-520,  on  (202)  267- 
8809. 

SUPPLEMENTARY  INFORMATION:  Section 
47105(f)  of  Title  49.  United  States  Code, 
provides  that  the  sponsor  of  each  airport 
to  which  funds  are  apportioned  shall 
notify  the  Secretary  by  such  time  and  in 
a  form  as  prescribed  by  the  Secretary,  of 
the  sponsor's  intent  to  apply  for  the 
funds  apportioned  to  it  (entitlements). 
Notification  of  the  sponsor's  intent  to 
apply  during  fiscal  year  1999  for  any  of 
its  available  entitlement  funds  including 
those  unused  from  prior  years,  shall  be 
in  the  form  of  a  project  application 
submitted  to  the  cognizant  FAA 
Airports  office  no  later  than  May  1, 
1999. 

This  notice  is  promulgated  to 
expedite  and  prioritize  grants  prior  to 
the  May  31, 1999,  AIP  expiration  date 
as  established  by  Public  Law  106-6  (the 
Interim  Federal  Aviation 
Administration  Authorization  Act). 
Absent  an  acceptable  application  by 
May  1,  FAA  will  defer  an  airport's 
entitlement  funds  until  the  next  fiscal 
year.  Pursuant  to  the  authority  and 


limitations  in  section  47117(g),  FAA 
will  issue  discretionary  grants  in  an 
aggregate  amount  not  to  exceed  the 
aggregate  amount  of  deferred 
entitlement  funds. 

In  prior  fiscal  years,  FAA  has  had 
sufficient  program  flexibiUty  to  permit 
sponsors  to  provide  notice  later  than  the 
deadline  date,  or  to  use  entitlement 
funds  later  in  a  fiscal  year  in  spite  of 
filing  no  notice  to  that  effect.  In  FY 
1999,  however,  FAA  must  make  all 
discretionary  grant  awards  prior  to  June 
1, 1999,  including  discretionary  grants 
of  entitlement  funds  that  are  available 
to,  but  will  not  be  used  by,  the  airport 
sponsors  to  which  they  have  been 
apportioned.  Airport  sponsors  that  fail 
to  notify  FAA  by  the  deadline  date  that 
they  intend  to  use  all  or  a  portion  of 
their  entitlement  funds  in  FY  1999  may 
have  access  to  these  funds  in  FY  1999 
after  May  31,  only  if  legislation  is 
enacted  prior  to  October  1. 1999,  to 
authorize  the  AIP  beyond  September  30. 
This  includes  prior  year  entitlement 
funds  that  remain  available  to  an  airport 
sponsor  only  through  fiscal  year  1999. 
In  all  other  cases,  airport  sponsors  may 
request  unused  entitlements  after 
September  30, 1999. 

The  FAA  views  the  receipt  of  this 
notice  from  the  sponsors  of  primary 
commercial  service  airports  as 
particularly  important  this  fiscal  year. 
The  ability  to  use  the  contract  authority 
associated  with  unused  entitlement 
funds  on  a  discretionary  basis  during 
the  ciurent  tnmcated  program  will 
allow  FAA  to  obUgate  additional 
critically  needed  AIP  funds  by  May  31. 
This  abbreviated  "year-end  conversion" 
will  result  in  more  discretionary  dollars 
for  airport  development.  For  these 
reasons,  the  FAA  will  rely  heavily  upon 
the  extent  to  which  responses  to  the 
required  notice  indicate  the  availability 
of  imused  entitlement  funds  for 
discretionary  use.  Inasmuch  as  the  FAA 
will  be  able  to  obligate  these  funds  after 
May  31  as  entitlements  only  with  the 
enactment  of  follow-on  authorizing 
legislation,  sponsors  are  advised  to  give 
careful  consideration  to  decisions 
related  to  the  use  of  entitlement  funds 
during  fiscal  year  1999. 

Issued  in  Washington,  DC  on  April  4, 1999. 
Stan  Lou, 

Manager,  Programming  Branch. 
(FR  Doc.  99-9428  Filed  4-14-99;  8:45  am) 
BtLUNQ  CODE  4«10-13-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Transcript  of  Fet>ruary  11, 1999,  Public 
Meeting  Regarding  Draft  Interim  Safety 
Guidance  for  Reusable  i.aunch 
Vehicles 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  availability. 

summary:  This  notice  announces  the 
availability  of  a  transcript  from  a  pubUc 
meeting  held  on  February  11, 1999,  at 
DOT  Headquarters  in  Washington  D.C., 
regarding  draft  interim  safety  guidance 
for  reusable  laimch  vehicles  (RLVs).  The 
Associate  Administrator  for  Commercial 
Space  Transportation  (AST)  developed 
the  draft  interim  safety  guidance  for  use 
by  an  applicant  seeking  a  Ucense  to 
operate  an  RLV.  The  FAA  held  the 
public  meeting  for  the  piirpose  of 
gathering  information  from  industry  and 
the  public  generally  concerning  the 
safety  objectives  presented  in  the  draft 
interim  safety  guidance.  The  transcript 
is  filed  imder  Docket  Number  29140,  at 
the  FAA  Rules  Docket,  in  Room  91 5G  of 
FAA  Headquarters.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
The  docket  is  available  for  inspection 
between  9:30  am  and  5:00  pm,  Monday 
through  Friday,  excluding  Federal 
holidays.  The  transcript  can  also  be 
viewed  on  the  AST  Website  at  http:// 
ast.faa.gov/. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Campbell  (AST-200).  Office  of  the 
Associate  Administrator  for  Commercial 
Space  Transportation  (AST),  800 
Independence  Avenue  SW.  Room  331, 
Washington,  DC  20591,  telephone  (202) 
267-8464 

Issued  in  Washington,  DC  on  April  9, 1999. 
Joseph  A.  Hawkins, 
Deputy  Associate  Administrator  for 
Commercial  Space  Transportation. 
[FR  Doc.  99-9429  Filed  4-14-99;  8:45  am) 

BtLUNQ  COOE  4nO-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  impact  Statement: 
Columbia  County,  New  York 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Notice  of  hitent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
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project  in  the  Towns  of  Greenport  and 
Stockport  in  Columbia  County,  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Brown.  Division 
Administrator,  Federal  Highway 
Administration,  New  York  Division,  Leo 
W.  O'Brien  Federal  Building,  9th  Floor, 
Clinton  Avenue  and  North  Pearl  Street, 
Albany,  New  York  12207,  Telephone 
number  (518)  431^127.  FAX— (518) 
431-4121;  or  R.A.  Dennison  III, 
Regional  Director,  New  York  State 
Department  of  Transportation,  Region  8, 
4  Burnett  Boulevard,  Poughkeepsie, 
New  York  12603,  Telephone  number 
(914)  431-5750.  FAX— (914)  431-5703. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  New 
York  State  Department  of 
Transportation  (NYSDOT).  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  on  a  proposal  to  improve  United 
States  Route  9.  The  proposed 
improvement  (Project  identification  No. 
8010.11)  will  involve  the  reconstruction 
of  Route  9  from  Graham  Avenue  in  the 
Town  of  Greenport  (near  the  City  of 
Hudson  border)  north  to  Atlantic 
Avenue  (County  Route  20)  in  the  Town 
of  Stockport,  a  distance  of  4.3  km  (2.7 
mi).  The  project  will  address  existing 
traffic  operation  and  safety  problems, 
projected  future  increases  in  traffic 
demand  and  identified  needed  highway 
improvements. 

Alternatives  under  consideration 
include  (1)  taking  no  action,  (2) 
widening  the  existing  two-lane  highway 
to  three  lanes,  (3)  widening  the  existing 
two-lane  highway  to  five  lanes,  and  (4) 
widening  the  existing  two-lane  highway 
to  four  lanes  with  a  raised  median  with 
turn  lanes.  Incorporated  into  and 
studied  with  the  various  build 
alternatives  will  be  design  variations  of 
grade  and  alignment. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  No 
formal  scoping  meeting  is  planned  at 
this  time.  A  public  information  meeting 
will  be  held  after  further  study.  In 
addition,  a  public  hearing  will  be  held. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  hearing.  The  draft  EIS 
will  be  made  available  for  agency  and 
public  review  and  comment  prior  to  the 
public  hearing. 
To  ensure  that  the  full  range  of  issues 
,  related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 


proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  NYSDOT  at 
the  addresses  provided  herein. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205;  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program). 

Authority:  23  U.S.C.  315:23  U.S.C. 
777.123. 

Robert  E.  Arnold, 
District  Engineer.  Federal  Highway 
Administration,  Albany,  New  York. 
(FR  Doc.  99-9421  Filed  4-14-99;  8:45  am] 
BILLING  CODE  4810-22-«l 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection:  Comment 
Request;  Cargo  Declaration  and  Cargo 
Declaration  (Outward  With  Commercial 
Forms) 

agency:  U.S.  Customs,  Department  of 

the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Cargo 
Declaration  and  Cargo  Declaration 
(Outward  With  Commercial  Forms). 
This  request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13:  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  should  be 
received  on  or  before  June  14, 1999,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  J.  Edgar  Nichols, 
1300  Pennsylvania  Avenue,  NW,  Room 
3.2C,  Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  1300 
Pennsylvania  Avenue  NW,  Room  3.2C, 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13;  44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 


collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Cargo  Declaration. 

OMB  Number:  1515-0078. 

Form  Number:  CF  1302  and  1302A. 

Abstract:  This  information  collection 
is  used  by  Customs  for  the  control  of 
cargo  and  pre-selectivity  targeting  of 
cargo  for  enforcement  purposes. 
Customs  Forms  1302  and  1302 A  are 
used  by  the  master  of  a  vessel  to  list  all 
inward  cargo  onboard  and  for  the 
clearance  of  all  cargo  onboard  with 
commercial  forms. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
140,000. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  11,662. 

Estimated  Aimualized  Cost  to  the 
Public:  $171,000. 


Dated:  April  5, 1999. 
J.  Edgar  Nichols, 

Team  Leader,  Information  Services  Group. 
(FR  Doc.  99-9351  Filed  4-14-99;  8:45  am) 
BILLING  CODE  4820-02-P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Line  Release  Regulations 

agency:  U.S.  Customs,  Department  of 
the  Treasury. 
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ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Line 
Release  Regulations.  This  request  for 
comment  is  being  made  piu^uant  to  the 
Paperwork  Reduction  Act  of  1995  {Pub. 
L.  104-13;  44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  June  14, 1999,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  J.  Edgar  Nichols, 
1300  Pennsylvania  Avenue,  NW,  Room 
3.2C,  Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  1300 
Pennsylvania  Avenue  NW,  Room  3.2C, 
Washington,  D.C.  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Line  Release  Regulations. 

OMB  Number:  1515-0181. 

Form  Number:  N/A. 

Abstract:  Line  release  was  developed 
to  release  and  track  high  volimie  and 
repetitive  shipments  using  bar  code 


technology  and  PCS.  An  application  is 
submitted  to  Customs  by  the  Hler  and  a 
common  conmiodity  classification  code 
(C4)  is  assigned  to  the  application. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
25,700. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  6,425. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  April  5,  1999. 
J.  Edgar  Nichols, 

Team  Leader,  Information  Services  Group. 
(FR  Doc.  99-9352  Filed  4-14-99;  8:45  am] 

BILLING  CODE  4S2IMi2-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Request  for  Temporary 
Identification  Card 

agency:  U.S.  Customs,  Department  of 

the  Treasury 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Request  for 
Temporary  Identification  Card.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3505(c)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  June  14, 1999,  to 
be  assiu^d  of  consideration. 
addresses:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  J.  Edgar  Nichols, 
1300  Peimsylvania  Avenue,  NW,  Room 
3.2C,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  1300 
Pennsylvania  Avenue  NW,  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 


Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  includiag 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  sunmiarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Request  for  Temporary 
Identification  Card. 

OMB  Number:  1515-0128. 

Form  Number:  N/A. 

Abstract:  Cartmen,  Lightermen,  and 
airport  employers  may  request  a 
temporary  identification  card  to  be 
issued  to  their  employees  if  they  can 
show  that  a  hardship  to  their  business 
would  result  pending  the  issuance  of  a 
permanent  identification  card. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  300. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/A. 

Dated:  April  5, 1999. 
J.  Edgar  Nichols, 

Team  Leader,  Information  Services  Group. 
[FR  Doc.  99-9353  Filed  4-14-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Report  of  Diversion 

action:  Notice  and  request  for 
comments. 

summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
conunent  on  an  information  collection 
requirement  concerning  Report  of 
Diversion.  This  request  for  comment  is 
being  made  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)). 
DATES:  Written  comments  should  be 
received  on  or  before  Jime  14, 1999,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  J.  Edgar  Nichols, 
1300  Pennsylvania  Avenue,  NW,  Room 
3.2C,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service.  Attn.:  J.  Edgar  Nichols,  1300 
Pennsylvania  Avenue  NW,  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  Whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
OfBce  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 
Title:  Report  of  Diversion. 


OMB  Number:  1515-0071. 

Form  Number:  Customs  Form  25. 

Abstract:  Customs  uses  CF  26  to  track 
vessels  traveling  coastwise  from  U.S 
ports  to  other  U.S.  ports  when  a  change 
occurs  in  scheduled  itineraries.  This  is 
required  for  enforcement  of  the  Jones 
Act  (46  U.S.C.  App.  883)  and  for 
continuity  of  vessel  manifest 
information  and  permits  to  proceed 
actions. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Businesses, 
Individuals,  Institutions. 

Estimated  Number  of  Respondents: 
7,500. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,250. 

Estimated  Total  Annualized  Cost  on 
the  Public:  N/ A. 

Dated:  April  5, 1999. 
J.  Edgar  Nichols, 

Team  Leader,  Information  Services  Group. 
[FR  Doc.  99-9354  Filed  4-14-99;  8:45  am] 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Entry  Summary  and 
Continuation  Siieet 

agency:  U.S.  Customs,  Department  of 

the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Entry 
Summary  and  Continuation  Sheet.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  should  be 
received  on  or  before  June  14, 1999,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  J.  Edgar  Nichols, 
1300  Pennsylvania  Avenue,  NW,  Room 
3.2C.  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 


should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  1300 
Pennsylvania  Avenue  NW,  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1426. 


SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  piirsuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  bxirden  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 
purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  smnmarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approvd.  All  comments  will 
become  a  matter  of  public  record.  In  this 
docimient  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Entry  Summary  and 
Continuation  Sheet. 

OMB  Number:  1515-0065. 

Form  Number:  Customs  Form  7501, 
7501A. 

Abstract:  Customs  Form  7501  is  used 
by  Customs  as  a  record  of  the  impact 
transaction,  to  collect  proper  duty, 
taxes,  exactions,  certiffcations  and 
enforcement  endorsements,  and  to 
provide  copies  to  Census  for  statistical 
piirposes. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondent: 
14.926,364. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  AimUal  Burden 
Hours:,  4,970,479. 

Estimated  Annualized  Cost  to  the 
Public:  $101,690,506. 


•^ 
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Dated:  April  5, 1999. 
J.  Edgar  Nichols, 

Team  Leader,  Information  Sendees  Group. 
[FR  Doc.  99-9355  Filed  4-14-99;  8:45  am) 

BILUNG  C00€  4820-02-P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Proposed  Collection;  Comment 
Request;  Master's  Oath  of  Vessel  in 
Foreign  Trade 

agency:  U.S.  Customs,  Department  of 

the  Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Customs  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  an  information  collection 
requirement  concerning  the  Master's 
Oath  of  Vessel  in  Foreign  Trade.  This 
request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  Pub.  L.  104-13;  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  conmients  should  be 
received  on  or  before  June  14, 1999. 
ADDRESSES:  Direct  all  written  comments 
to  U.S.  Customs  Service,  Information 
Services  Group,  Attn.:  J.  Edgar  Nichols, 
1300  Peimsylvania  Avenue,  NW,  Room 
3.2C,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  U.S.  Customs 
Service,  Attn.:  J.  Edgar  Nichols,  1300 
Pennsylvania  Avenue  NW,  Room  3.2C, 
Washington,  DC  20229,  Tel.  (202)  927- 
1426. 

SUPPLEMENTARY  INFORMATION:  Customs 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections  piusuant  to  the  Paperwork 
Reduction  Act  of  1995  Pub.  L.  104-13, 
44  U.S.C.  3505(c)(2)).  The  comments 
should  address:  (1)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimates  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  biu-den  including 
the  use  of  automated  collection 
techniques  or  the  use  of  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operations,  maintenance,  and 


purchase  of  services  to  provide 
information.  The  comments  that  are 
submitted  will  be  summarized  and 
included  in  the  Customs  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
document  Customs  is  soliciting 
comments  concerning  the  following 
information  collection: 

Title:  Master's  Oath  of  Vessel  in 
Foreign  Trade. 

OMB  Number:  1515-0060. 

Form  Number:  Customs  Form  1300. 

Abstract:  CF-1300  is  used  by  the 
master  of  a  vessel  to  attest  to  the 
truthfulness  of  all  other  forms 
associated  with  the  manifest.  The  form 
also  serves  to  record  information  on  the 
tonnage  tax  to  prevent  overpayment  of 
that  tax. 

Current  Actions:  There  are  no  changes 
to  the  information  collection.  This 
submission  is  being  submitted  to  extend 
the  expiration  date. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
12,000. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours.  21,  991. 

Estimated  Annualized  Cost  to  the 
Public:  $285,820. 

Dated:  April  5.  1999. 
J.  Edgar  Nichols, 

Team  Leader,  Information  Services  Group. 
[FR  Doc.  99-9408  Filed  4-14-99;  8:45  am] 

BILUNGCOOE  4S20-02-M 


DEPARTMEffT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  99-21 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Revenue 
Procedure  99-21,  Disability  Suspension. 


DATES:  Written  comments  should  be 
received  on  or  before  June  14, 1999  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569, 1111  Constitution  Avenue  NW., 
Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Disability  Suspension. 

OMB  Number.  1545-1649. 

Revenue  Procedure  Number.  Revenue 
Procedure  99-21. 

Abstract.  Revenue  Procedure  99-21 
describes  the  information  that  is  needed 
to  establish  a  claim  that  a  taxpayer  was 
financially  disabled  for  purposes  of 
section  6511(h)  of  the  Internal  Revenue 
Code.  Under  section  6651(h).  the  statute 
of  limitations  on  claims  for  credit  or 
refund  is  suspended  for  any  period  of  an 
individual  taxpayer's  life  diu-ing  which 
the  taxpayer  is  unable  to  manage  his  or 
her  financial  affairs  because  of  a 
medically  determinable  mental  or 
physical  impairment,  if  the  impairment 
can  be  expected  to  result  in  death,  or 
has  lasted  (or  can  be  expected  to  last)  for 
a  continuous  period  of  not  less  than  12 
months.  Section  6511(h)(2)(A)  requires 
that  proof  of  the  taxpayer's  financial 
disability  be  furnished  to  the  Internal 
Revenue  Service. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review.  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
48,200. 

Estimated  Time  Per  Respondent  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  24,100. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
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Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  April  8,  1999. 
(Warrick  R.  Shear, 
f/i.S  rte/Kirfi  Clearance  Officer 
ilU  Dor.  99-9451  Filed  4-14-99:  8:45  am] 
BILLING  CODE  4S30-01-« 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  For  Publication  3319 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 


Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Publication  3319,  Low-Income  Taxpayer 
Clinics — 1999  Grant  Application 
Package  and  Guidelines. 
DATES:  Written  comments  should  be 
received  on  or  before  June  14,  1999  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  Publication  3319  shoidd  be 
directed  to  Carol  Savage.  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224.  Copies  of  the 
publication  can  also  be  downloaded 
from  the  IRS  Internet  site  at:  http:// 
www.irs.ustreas.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Low-Income  Taxpayer  Clinics — 
1999  Grant  Application  Package  and 
Guidelines. 

OMB  Number.  1545-1648. 

Publication  Number.  Publication 
3319. 

Abstract.  Publication  3319  outlines 
requirements  of  the  IRS  Low-Income 
Taxpayer  Clinics  (LITC)  program  and 
provides  instructions  on  how  to  apply 
for  a  LITC  grant  award.  The  IRS  will 
review  the  information  provided  by 
applicants  to  determine  whether  to 
award  grants  for  the  Low-Income 
Taxpayer  Clinics. 

Current  Actions:  There  are  no  changes 
being  made  to  the  publication  at  this 
time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Not  for-profit 
institutions. 

Estimated  Number  of  Respondents: 
825. 

Estimated  Time  For  Program 
Sponsors:  60  hours. 


Estimated  Time  For  Student  and 
Program  Participants:  2  hours. 

Estimated  Total  Annual  Burden 
Hours:  6,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long  . 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piu'chase  of  services 
to  provide  information. 

Approved:  April  9. 1999. 
Garrick  R.  Shear, 
IBS  Reports  Clearance  Officer 
(FR  Doc.  99-9452  Filed  4-14-99;  8:45  am) 
BtUJNG  CODE  4S30-01-U 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con«ctions  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  302-11 

[FIR  Amendment  80-1996  EditkMi] 

RIN  3090-AG91 

Federal  Travel  Regulation;  Relocation 
Income  Tax  (RIT)  Allowance  Tax 
TaMee 

Correction 

In  rule  document  99-8685  beginning 
on  page  17105,  in  the  issue  of  libursday, 
April  8, 1999  make  the  following 
corrections: 

Appendix  B  to  Part  302-11  [Corrected] 

1.  On  page  17106,  in  the  table,  in  the 
second  column,  in  the  entry  for 
"Minnesota".  "8"  should  read"6". 

2.  On  the  same  page,  in  the  table,  in 
the  third  colvunn.  in  the  entry  "If  single 


status'"  imder  "Minnesota",  "8.5" 

should  read  "8". 

(FR  Doc.  C9-8685  Filed  4-14-99;  8:45  am) 

BaUNQCOOE  1506-01-0 

MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

ConNnission  Meeting 

Correction 

In  notice  docxmient  99-8996. 
appearing  on  page  17688,  in  the  issue  of 
Monday,  April  12, 1999,  make  the 
following  correction: 

On  page  17688,  in  the  second  colimm, 
in  the  fourth  line, 

"(www.MedI*CA.gov)."  should  read 
"(www.MedPAC.gov)." 
(FR  Doc.  C9-8996  Filed  4-14-99;  8:45  am) 
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Department  of  Labor 

Employment  and  Training  Administration 

20  CFR  Part  652,  et  al. 

Workforce  Investment  Act;  Interim  Final 

Rule 


18662  Federal  Register / Vol.  64,  No.  72 /Thursday,  April  15,  1999 /Rules  and  Regulations 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  652  and  Parts  660  through 
671 

RIN  1205-AB20 
Woricforce  Investment  Act 

AGENCY:  Employment  and  Training 
Administration  (ETA),  Labor. 
action:  Interim  Final  Rule;  request  for 
comments. 

summary:  The  Department  of  Labor 
(DOL)  is  issuing  an  hiterim  Final  RiUe 
implementing  provisions  of  titles  I,  III 
and  V  of  the  Workforce  Investment  Act. 
Through  these  regulations,  the 
Department  implements  the  first  major 
reform  of  the  nation's  job  training 
system  in  more  than  15  years.  Key 
components  of  this  reform  include 
streamlining  services  through  a  One- 
Stop  service  delivery,  empowering 
individuals  through  information  and 
access  to  training  resources  through 
Individual  Training  Accounts, 
providing  imiversal  access  to  core 
services,  increasing  accountability  for 
results,  ensuring  a  strong  role  for  Local 
Boards  and  the  private  sector  in  the 
workforce  investment  system, 
faciUtating  State  and  local  flexibility, 
and  improving  youth  programs. 
DATES:  This  Interim  Final  Rule  will 
become  effective  on  May  17,  1999. 

Comment  Period:  Comments  must  be 
submitted  by  July  14, 1999.  The 
Department  cannot  guarantee  that 
comments  received  after  this  date  will 
be  considered.  Comments  that  are  less 
than  10  pages  in  length  may  be 
transmitted  via  a  facsimile  at  (202)  219- 
0323  provided  that  submission  of 
written  text  follows.  Commenters 
wishing  acknowledgment  of  receipt  of 
their  comments  must  submit  them  by 
certified  mail,  return  receipt  requested. 
Also,  comments  may  be  sent 
electronically  using  the  Internet  web 
page  at  http://usworkforce.org. 
ADDRESSES:  Submit  written  comments 
to  the  Employment  and  Training 
Administration,  Workforce  Investment 
Act  Implementation  Taskforce,  200 
Constitution  Avenue,  NW,  Roon^  S5513, 
Washington,  DC  20210,  Attention:  Eric 
Johnson. 

All  comments  will  be  available  for 
public  inspection  and  copying  diuing 
normal  business  hours  at  the 
Employment  and  Training 
Administration,  Workforce  Investment 
Act  Implementation  Taskforce,  200 
Constitution  Avenue,  NW,  Room  S5513, 
Washington,  DC  20210.  Copies  of  the 


Interim  Final  Rule  are  available  in 
alternate  formats  of  large  print  and 
electronic  file  on  computer  disk,  which 
may  be  obtained  at  the  above-stated 
address.  The  Interim  Final  Rule  is  also 
available  on  the  WIA  website  at  http:/ 
/usworkforce.org 

hi  compliance  with  28  U.S.C.  2112(a). 
the  Employment  and  Training 
Administration  designates  the  Associate 
Solicitor  for  Employment  and  Training 
Services,  Office  of  the  Solicitor,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Room  N-2101, 
Washington,  DC  20210,  as  the  recipient 
of  petitions  to  review  this  Interim  Final 
Rule. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eric  Johnson,  Workforce  Investment  Act 
Implementation  Taskforce  Office,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Room  S5513,  Washington, 
DC  20210,  Telephone:  (202)  219-0316 
(voice)  (this  is  not  a  toll-free  number)  or 
1-800-326-2577  (TDD). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

Certain  sections  of  this  Interim  Final 
Rule,  such  as  §§  667.300,  667.900, 
668.800,  and  669.570  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)).  the 
Department  of  Labor  has  submitted  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  for  its  review. 
Comments  must  be  submitted  by  May 
17, 1999  to:  Desk  Officer  for  the 
Department  of  Labor,  Employment 
Training  Administration,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW  (Rm  10235),  Washington  DC 
20503.  Affected  parties  do  not  have  to 
comply  with  the  information  collection 
requirements  in  this  document  until 
DOL  publishes  in  the  Federal  Register 
the  control  numbers  assigned  by  the 
Office  of  Management  and  Budget 
(OMB).  Publication  of  the  control 
numbers  notifies  the  public  that  OMB 
has  approved  this  information 
collection  requirement  under  the 
Paperwork  Reduction  Act  of  1995.  An 
OMB  control  number  (1205-0398)  was 
issued  for  the  WIA  state  planning 
guidance  authorized  under  20  CFR 
661.220,  and  pubhshed  at  64  FR  9402 
(Feb.  25, 1999). 

I.  Background 

A.  WIA  Principles 

On  August  7, 1998,  President  Clinton 
signed  the  Workforce  Investment  Act  of 
1998  (WIA),  comprehensive  reform 
legislation  that  supersedes  the  Job 
Training  Partnership  Act  (JTPA)  and 
amends  the  Wagner-Peyser  Act.  The 


WIA  also  contains  the  Adult  Education 
and  Family  Literacy  Act  (title  II)  and  the 
Rehabilitation  Act  Amendments  of  1998 
(title  rV).  Guidance  or  regulations 
implementing  titles  II  and  FV  will  be 
issued  by  the  Department  of  Education. 

The  WIA  reforms  Federal  job  training 
programs  and  creates  a  new, 
comprehensive  workforce  investment 
system.  The  reformed  system  is 
intended  to  be  customer-focused,  to 
help  Americans  access  the  tools  they 
need  to  manage  their  careers  throu^ 
information  and  high  quality  services, 
and  to  help  U.S.  companies  find  skilled 
workers. 

This  new  law  embodies  seven  key 
principles.  They  are: 

•  Streamlining  services  through  better 
integration  at  the  street  level  in  the  One- 
Stop  delivery  system.  Programs  and 
providers  will  co-locate,  coordinate  and 
integrate  activities  and  information,  so 
that  the  system  as  a  whole  is  coherent 
and  accessible  for  individuals  and 
businesses  alike. 

•  Empowering  individuals  in  several 
ways.  First,  eligible  adults  are  given 
financial  power  to  use  Individual 
Training  Accounts  (ITA's)  at  qualified 
institutions.  These  ITA's  supplement 
financial  aid  already  available  through 
other  soiu-ces,  or,  if  no  other  financial 
aid  is  available,  they  may  pay  for  all  the 
costs  of  training.  Second,  individuals 
are  empowered  with  greater  levels  of 
information  and  guidance,  through  a 
system  of  consumer  reports  providing 
key  information  on  the  performance 
outcomes  of  training  and  education 
providers.  Third,  individuals  are 
empowered  through  the  advice, 
guidance,  and  support  available  through 
the  One-Stop  system,  and  the  activities 
of  One-Stop  partners. 

•  Universal  access.  Any  individual 
will  have  access  to  the  One-Stop  system 
and  to  core  employment-related 
services.  Information  about  job 
vacancies,  career  options,  student 
financial  aid,  relevant  employment 
trends,  and  instruction  on  how  to 
conduct  a  job  search,  write  a  resume,  or 
interview  with  an  employer  is  available 
to  any  job  seeker  in  the  U.S.,  or  anyone 
who  wants  to  advance  his  or  her  career. 

•  Increased  accountability.  The  goal 
of  the  Act  is  to  increase  employment, 
retention,  and  earnings  of  participants, 
and  in  doing  so,  improve  the  quality  of 
the  workforce  to  sustain  economic 
growth,  enhance  productivity  and 
competitiveness,  and  reduce  welfare 
dependency.  Consistent  with  this  goal, 
the  Act  identifies  core  indicators  of 
performance  that  State  and  local  entities 
managing  the  workforce  investment 
system  must  meet — or  suffer  sanctions. 
However,  State  and  local  entities 
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exceeding  the  performance  levels  can 
receive  incentive  funds.  Training 
providers  and  their  programs  also  have 
to  demonstrate  successful  performance 
to  remain  eligible  to  receive  funds  under 
the  Act.  And  participants,  with  their 
ITA's,  have  the  opportunity  to  make 
training  choices  based  on  program 
outcomes.  To  survive  in  the  market, 
training  providers  must  make 
accountability  for  performance  and 
customer  satisfaction  a  top  priority. 

•  Strong  role  for  local  workforce 
investment  boards  and  the  private 
sector,  vfi\h  local,  business-led  boards 
acting  as  "boards  of  directors,"  focusing 
on  strategic  planning,  policy 
development  and  oversight  of  the  local 
workforce  investment  system.  Business 
and  labor  have  an  immediate  and  direct 
stake  in  the  quality  of  the  workforce 
investment  system.  Their  active 
involvement  is  critical  to  the  provision 
of  essential  data  on  what  skills  are  in 
demand,  what  jobs  are  available,  what 
career  fields  are  expanding,  and  the 
identification  and  development  of 
programs  that  best  meet  local  employer 
needs.  Highly  successful  private 
industry  councils  imder  JTPA  exhibit 
these  characteristics  now.  Under  WIA, 
this  will  become  the  norm. 

•  State  and  local  flexibility.  States 
and  localities  have  increased  flexibility, 
with  significant  authority  reserved  for 
the  Governor  and  chief  elected  officials, 
to  build  on  existing  reforms  in  order  to 
implement  innovative  and 
comprehensive  workforce  investment 
systems  tailored  to  meet  the  particidar 
needs  of  local  and  regional  labor 
markets. 

•  Improved  youth  programs  linked 
more  closely  to  local  labor  market  needs 
and  community  youth  programs  and 
services,  and  widi  strong  connections 
between  academic  and  occupational 
learning.  Youth  programs  include 
activities  that  promote  youth 
development  and  citizenship,  such  as 
leadership  development  through 
volimtary  community  service 
opportimities;  adult  mentoring  and 
followup;  and  targeted  opportimities  for 
youth  living  in  high  poverty  areas. 

Many  States  and  local  areas  have 
already  taken  great  strides  in 
implementing  these  principles, 
supported  by  grants  from  the 
Department  of  Labor  to  build  One-Stop 
service  delivery  systems  and  school-to- 
work  transition  systems.  The  Act  builds 
on  these  reforms  and  ensures  that  they 
will  be  available  throughout  the 
country. 

The  Department  wishes  to  emphasize 
that  it  considers  the  reforms  embodied 
in  the  Workforce  Investment  Act  to  be 
pivotal,  and  not  "business  as  usual." 


This  legislation  provides  imprecedented 
opportimity  for  major  reforms  that  can 
result  in  a  reinvigorated,  integrated 
workforce  investment  system.  States 
and  local  conununities,  together  with 
business,  labor,  community-based 
organizations,  educational  institutions, 
and  other  partners,  must  seize  this 
historic  opportimity  by  thinking 
expansively  as  they  design  a  customer- 
focused,  comprehensive  delivery 
system. 

The  success  of  the  reformed 
workforce  investment  system  is 
dependent  on  the  development  of  true 
partnerships  and  honest  collaboration  at 
all  levels  and  among  all  stakeholders. 
While  the  Workforce  Investment  Act 
and  these  regulations  assign  specific 
roles  and  responsibilities  to  specific 
entities,  for  the  system  to  reahze  its 
potential  necessitates  moving  beyond 
current  categorical  configurations  and 
institutional  interests.  Also,  it  is 
imperative  that  input  is  received  from 
all  stakeholders  and  the  public  at  each 
stage  of  the  development  of  State  and 
local  workforce  investment  systems. 

The  cornerstone  of  the  new  workforce 
investment  system  is  One-Stop  service 
delivery  which  unifies  nimierous 
training,  education  and  employment 
programs  into  a  single,  customer- 
friendly  system  in  each  community.  The 
underlying  notion  of  One-Stop  is  the 
coordination  of  programs,  services  and 
governance  structures  so  that  the 
customer  has  access  to  a  seamless 
system  of  workforce  investment 
services.  It  is  envisioned  that  a  variety 
of  programs  could  use  common  intake, 
case  management  and  job  development 
systems  in  order  to  take  full  advantage 
of  the  One-Stops'  potential  for  efficiency 
and  effectiveness.  A  wide  range  of 
services  from  a  variety  of  training  and 
employment  programs  will  be  available 
to  meet  the  needs  of  employers  and  job 
seekers.  The  challenge  in  making  One- 
Stop  live  up  to  its  potential  is  to  make 
sure  that  the  State  and  Local  Boards  can 
effectively  coordinate  and  collaborate 
with  the  network  of  other  service 
agencies,  including  TANF  agencies, 
transportation  agencies  and  providers, 
metropolitan  planning  organizations, 
child  care  agencies,  nonprofit  and 
community  partners,  and  the  broad 
range  of  partners  who  work  with  youth. 

B.  Early  Implementation 

Many  States  have  expressed  interest 
in  which  features  of  WIA  may  be 
phased-in  after  approval  of  the  State 
workforce  investment  plan,  and  how 
long  they  will  have  before  they  must  be 
in  full  compUance. 

•  The  planning  guidance  (which  was 
published  in  the  Federal  Register  on 


February  25, 1999)  and  regulations 
specify  that  States  may  submit  a  State 
workforce  investment  plan  to"  the 
Department  for  approval  at  any  time  - 
between  April  1, 1999  and  April  1, 
2000.  For  those  States  that  plan  to 
transition  to  WIA  prior  to  July  1,  2000. 
and  do  not  have  all  policies,  procedures 
and  systems  fully  developed,  the  State 
may  submit  a  Transition  Plan  that 
outlines  when  the  State  expects  to  have 
each  of  the  WIA  components  (for 
example,  the  One-Stop  system,  or  the 
Individual  Training  Account  system) 
fully  operational.  All  components  must 
be  in  place  by  July  1,  2000.  Under  this 
option,  the  Department  will 
conditionally  approve  the  State 
workforce  investment  plan.  The  State 
workforce  investment  plan  will  be  fully 
approved  once  all  of  the  WIA 
components  are  in  place.  This  option 
provides  some  flexibility  for  early 
implementing  States,  while  ensuring 
that  full  implementation  is  completed 
for  all  States  bv  July  1.  2000. 

•  States  and  local  areas  may  use  the 
current  waiver  authority  and  allowable 
activities  under  JTPA,  to  plan  for  and 
implement  WIA  reforms.  Activities  that 
are  allowable  during  this  phase  include: 
(1)  Strategic  planning;  (2)  establishment 
of  State  and  local  workforce  investment 
boards;  (3)  consultation  with  One-Stop 
partners;  (4)  establishment  of  ITA 
systems;  and  (5)  establishment  of 
consumer  report  systems. 

•  Because  JTPA  title  II  youth  funds 
are  available  for  obligation  on  April  1, 
1999,  the  Calendar  Year  1999  Summer 
Youth  Employment  and  Training 
Program,  and  JTPA  title  II-C  youth 
program  allocations  have  been  made 
and  are  to  be  allocated  by  States  to  local 
areas  under  the  JTPA  rules.  The 
Department  will  issue  transition 
guidance  which  will  provide  further 
direction  and  specification. 

•  A  90  percent  hold  harmless 
provision  for  within-State  allocations 
for  the  youth  and  adult  funding  streams, 
that  is  based  on  allocations  in  the  first 
two  years  of  WIA  operation,  becomes 
effective  in  the  third  year  a  State 
operates  under  WIA.  Structiued  to 
facilitate  creation  of  new  local  areas  by 
freeing  States  from  allocation  formulas 
established  under  JTPA,  there  is  no  hold 
harmless  provision  effective  in  the  first 
two  years  of  a  state's  WIA 
implementation  that  would  cover  the 
transition  period  from  JTPA.  The  lack  of 
a  hold  harmless  provision  during  this 
period  could  result  in  some  instability 
during  the  early  stages  of  WIA 
implementation.  However,  Governors 
do  have  options  available  to  promote 
stabiUty.  For  program  year  1999  only, 
the  Governor  may  elect  to  utilize  the 
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JTPA  hold  harmless  provision. 
However,  in  doing  so,  the  two  year  hold 
harmless  is-delayed  for  one  year. 
Therefore,  if  a  State  elects  to  use  this 
option,  the  two  year  hold  harmless 
would  apply  for  PY  2000  and  2001 
unless  Congress  decides  to  address  this 
area  with  a  technical  amendment.  Also, 
Governors  may  use  some  of  their  15 
percent  State  reserve  funds  to  assist 
local  areas  that  are  negatively  impacted 
by  the  WIA  funding  formulas,  or  choose 
to  adopt  an  adult  or  youth  within-State 
allocation  formula  that  incorporates 
additional  targeting  factors,  provided  for 
in  sections  128  and  133  of  WIA. 

C.  Rule  Format 

The  format,  as  well  as  the  substance, 
of  the  Interim  Final  Rule,  reflects  the 
Administration's  commitment  to 
regulatory  reform  and  to  writing 
regulations  that  are  reader-friendly.  The 
Department  has  attempted  to  make  these 
regulations  clear  and  easy  to 
understand,  as  well  as  to  anticipate 
issues  that  may  arise  and  to  provide 
appropriate  direction.  To  this  end,  the 
regxdatory  text  is  presented  in  a 
"question  and  answer"  format.  The 
Department  has  organized  the 
regulations  in  a  way  that  will  help  those 
who  must  implement  the  new  system  to 
recognize  the  various  steps  they  must 
take  as  they  develop  the  organization 
and  services  that  make  up  the  workforce 
investment  system.  In  many  cases,  the 
provisions  of  WIA  are  not  repeated  in 
these  regulations.  As  requested  by  some 
interested  parties,  however,  in  a  number 
of  instances,  it  was  determined  that  the 
regulations  would  provide  context  and 
be  more  reader-friendly  if  the  Act's 
provisions  were  included  in  an  answer 
rather  than  merely  cross-referencing  the 
statute. 

Section  506(c)(1)  of  the  Act  requires 
the  Secretary  of  Labor  to  issue  this 
Interim  Final  Rule  implementing 
provisions  of  the  WIA  under  the 
Department's  pvuview  within  180  days 
of  enactment.  WLA  also  requires  that 
final  regulations  be  published  by 
December  31, 1999.  Under  Secretary  of 
Labor's  Order  No.  4-75,  the  Assistant 
Secretary  for  Employment  and  Training 
has  been  delegated  the  responsibility  to 
carry  out  WIA  policies,  programs,  and 
activities  for  the  Secretary  of  Labor. 

Given  the  short  time  frame  imposed, 
the  Department  has  employed  a  variety 
of  means  to  initiate  extensive 
coordination  with  other  Federal 
agencies  that  have  roles  and 
responsibilities  under  the  Workforce 
Investment  Ad.  In  addition,  the 
Department  of  Labor,  the  Department  of 
Education,  the  Department  of  Health 
and  Human  Services,  the  Department  of 


Transportation,  and  the  Department  of 
Housing  and  Urban  Development 
continue  to  meet  on  a  regular  basis  to 
resolve  issues  surrounding  the 
development  of  the  Interim  Final  Rule 
and  WIA  implementation. 

The  Department  also  requested  and 
received  input  from  a  broad  range  of 
sources  regarding  guidance  on  how  to 
comply  with  a  number  of  WIA  statutory 
provisions.  The  Department  solicited 
broad  input  on  WIA  implementation 
through  a  variety  of  mechanisms: 
establishing  a  website  to  encourage 
input;  publishing  a  Federal  Register 
notice  on  September  15, 1998, 
conducting  regional  and  national  panel 
discussions  in  October  1998;  publishing 
a  White  Paper  announcing  goals  and 
principles  governing  implementation; 
posting  issues  on  the  usworkforce.org 
website;  sharing  a  discussion  draft  of 
regulatory  issues  with  stakeholders; 
holding  town  hall  meetings  across  the 
country  in  December  1998;  conducting 
several  workgroups  in  December  1998; 
and  issuing  draft  Planning  Guidance  in 
December  1998. 

A  niunber  of  the  suggestions  received 
are  discussed  in  the  Summary  and 
Explanation  of  the  individual  provisions 
of  the  Interim  Final  Rule.  However, 
because  of  the  large  volume  of 
suggestions  received  and  the  short  time 
allowed  for  preparation  of  the 
regulations,  as  well  as  the  fact  that 
suggestions  continue  to  be  received,  it 
was  not  possible  to  address  each  one. 
Where  input  has  not  been  addressed,  it 
will  be  considered  along  with  comments 
on  the  Interim  Final  Rule  before 
publication  of  the  Final  Rule.  Also,  the 
Department  will  ensure  that  there  are 
other  opportimities  for  public  input  and 
dialogue  on  the  important  issues 
surroimding  implementation  of  the 
Workforce  Investment  Act  prior  to  the 
publication  of  the  Final  Rule. 

The  Department  has  determined  that 
this  Interim  Final  Rule,  as  promulgated, 
complies  with  the  WIA  statutory 
mandate  and  provides  effective 
direction  for  the  implementation  of  WIA 
programs.  ETA  will  review  all 
comments  received  in  the  development 
of  cmd  response  to  the  Interim  Final 
Rule,  as  well  as  the  experience  of  early 
implementing  States,  in  considering 
what  further  action  is  necessary  in 
promulgating  a  Final  Rule. 

n.  Summary  and  Explanation 

This  section  describes  and  explains 
the  specific  provisions  of  the  Interim 
Final  Rule.  The  explanatory  text,  in 
general,  adheres  closely  to  the 
corresponding  WIA  statutory  and 
regulatory  language.  A  supporting 
rationale  is  provided  in  those  instances 


where  the  Rule  promulgates  specific 
provisions  to  fulfill  the  requirements  of 
the  WL\  statute. 

The  Department  has  set  regulations 
only  where  they  are  necessary  to  clarify 
or  to  explain  how  the  Department 
intends  to  interpret  the  WIA  statute,  to 
provide  context  for  interpretations  or  to 
provide  a  clear  statement  of  the  Act's 
requirements.  In  several  instances — for 
example,  the  Indian  and  Native 
American  Programs,  and  Migrant  and 
Seasonal  Farmworker  Programs — tii9 
regulations  were  developed  in 
consultation  with  advisory  councils  and 
are  more  comprehensive  in  order  to 
assist  those  grantees.  Consistent  with 
the  Act,  the  Interim  Final  Rule  provides 
the  States  and  local  governments  with 
the  primary  responsibility  to  initiate 
and  develop  program  implementation 
procedures  and  policy  guidance 
regarding  WIA  administration.  The    . 
Department  has  not  defined  what 
constitutes  many  of  the  activities  under 
the  Act  in  order  to  provide  policy- 
making flexibility  to  States  and  local 
areas.  Section  661.120  formalizes  this 
flexibility  in  the  regiUations. 

Description  of  Regulatory  Provisions 

The  Rule  adds  12  new  parts  to  the 
Code  of  Federal  Regulations,  and  a  new 
subpart  to  the  existing  Wagner-Peyser 
Act  regiUations.  Parts  660-672  are 
organized  by  subject  matter;  for 
example,  661  describes  State  and  local 
system  design,  667  contains 
administrative  requirements  applicable 
to  WLA  title  I  funds,  and  669  describes 
requirements  particularly  applicable  to 
Migrant  and  Seasonal  Farmworker 
programs.  This  discussion  section 
follows  that  organizational  structiire. 

Part  660 — ^Introduction  to  the 
Regulations  for  the  Workforce 
Investment  Systems  Under  Title  I  of  the 
Workforce  Investment  Act 

Part  660  discusses  the  purpose  of  title 
I  of  the  Workforce  Investment  Act, 
explains  the  format  of  the  regulations 
governing  title  I,  and  provides 
definitions  which  are  not  found  in  the 
Act.  Sections  101, 142, 166(b),  167(h) 
301  and  502  of  the  Act  contain 
additional  definitions.  Among  the 
regiUatory  definitions,  the  Department 
has  defined  the  term  "register"  in  order 
to  clarify  that  programs  do  not  need  to 
register  participants  until  they  receive  a 
core  service  beyond  those  that  are  self- 
service  or  informational.  This  point  in 
time  also  corresponds  to  the  point  when 
the  EEO  data  must  be  collected,  when 
the  eligibility  definition  begins,  and 
when  the  participants  are  counted  for 
performance  measurement  purposes. 
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Part  661— Statewide  and  Local 
Governance  of  the  Workforce 
Investment  System  Under  Title  I  of  the 
Workforce  Investment  Act 

Introduction 

This  part  covers  the  critical 
underpinnings  of  how  the  workforce 
investment  system  is  organized  under 
WIA  at  the  State  and  local  levels. 
Specifically,  it  consists  of  foiu 
subparts — General  Governance,  State 
Governance,  Local  Governance 
Provisions  and  Waiver  Provisions.  The 
General  Governance  subpart  broadly 
describes  the  WIA  system  and  sets  forth 
the  roles  of  the  governmental  partners. 
The  State  and  local  subparts  cover  the 
State  and  local  workforce  investment 
boards  and  the  designation  process, 
including  alternative  entities,  and  the 
planning  requirements.  The  waiver 
subpart  discusses  the  processes  for 
obtaining  general  and  work-flex 
waivers. 

Subpart  A — General  Governance 
Provisions 

1.  Subpart  A  describes  the  workforce 
investment  system,  and  sets  forth  the 
roles  of  the  government  partners  in  the 
system:  the  Federal  government,  State 
governments  and  local  governments. 
The  workforce  investment  system  is  the 
method  of  delivery  of  workforce 
investment  activities  to  individuals 
under  title  I  of  WL\,  and  is  composed 
of  State  and  local  workforce  investment 
boards,  local  workforce  investment 
areas,  and  the  One-Stop  system. 
Through  the  One-Stop  system,  the 
workforce  investment  system  is  a 
gateway  to  a  wide  variety  of 
employment,  training,  educational  and 
other  human  resource  programs.  In  the 
Department's  view,  close  cooperation 
and  coordination  among  the  Federal, 
State  and  local  govenunent  partners  are 
essential  to  the  system's  success  in 
providing  services  to  those  who  need 
them.  Sections  661.110  and  661.120, 
describe,  in  general  terms,  the  roles  of 
the  government  partners.  The 
Department  sees  one  of  its  roles  as 
Federal  partner  as  providing  leadership, 
guidance  and  support  to  the  system,  so 
that  State  and  local  governmental 
partners  can  better  respond  to  the  needs 
of  customers.  To  that  end,  the  WIA 
regulations  are  intended  to  provide  a 
framework  in  which  States  and  local 
partners  may  design  systems  and  deliver 
services  in  ways  that  best  achieve  the 
goals  of  WIA  based  on  particular  need. 
Thus,  whenever  possible,  items  such  as 
design  options  and  categories  of  service 
are  not  narrowly  defined  in  the 
regulations.  Section  660.120  provides 
authority  to  State  and  local  governments 


to  establish  their  ovra  policies, 
interpretations,  guidelines  and 
definitions  relating  to  program 
operations  imder  title  I,  as  long  as  they 
are  not  inconsistent  with  WIA  or  the 
regulations,  and,  in  the  case  of  local 
governments,  not  inconsistent  with 
State  policies.  To  assist  with  such 
interpretations,  the  Department,  with 
the  participation  of  other  Federal 
agencies,  as  appropriate,  will  issue 
technical  assistance  guidance  to  help 
States  and  localities  interpret  WIA  and 
the  regulations.  Such  guidance  is  not 
intended  to  limit  State  flexibility,  but 
rather  is  intended  to  provide  helpful 
models  on  which  States  and  local 
governments  can  rely  to  ensure  that 
their  own  interpretations  are  not 
inconsistent  with  the  Act  and 
regulations. 

Subpart  B — State  Governance 
Provisions 

1.  State  Workforce  Investment  Board: 
Sections  661.200 — 661.210  describe  the 
membership  requirements  and 
responsibilities  of  the  State  Workforce 
Investment  Board  (State  Board)  and 
procedures  regarding  designation  of  an 
alternative  entity  to  perform  the 
functions  of  the  State  Board.  The  role  of 
the  State  Board  is  to  assist  the  Governor 
in  the  development  of  the  State 
workforce  investment  plan  (State  Plan) 
and  to  carry  out  the  additional  functions 
described  in  WIA  section  111(d). 
Section  661.200  describes  the 
membership  requirements  of  the  State 
Board.  This  section  clarifies  that  State 
Boards  must  contain  two  or  more 
members  from  each  of  the  representative 
categories  described  in  sections 
lll(b)(l)(C)(iii)-(v)  of  WL\.  These 
categories  are  labor  organizations, 
individuals  and  organizations  that  have 
experience  with  youth  activities,  and 
individuals  and  organizations  that  have 
experience  and  expertise  in  the  delivery 
of  workforce  investment  activities.  The 
Rule  requires  that,  in  appointing 
representatives  with  experience  in 
workforce  investment  activities,  special 
consideration  be  given  to  chief 
executive  officers  of  community 
colleges  and  community-based 
organizations  in  the  State.  The 
Department  acknowledges  the  special 
expertise  that  the  community  college 
system  brings  to  the  workforce 
investment  system.  The  Department 
foresees  a  strong  role  for  community 
colleges  across  states  and  in  local  areas 
and  encourages  states  and  local  areas  to 
appoint  presidents  and  executive 
officers  of  the  state  community  college 
system  and  local  commimity  colleges  to 
the  State  and  Local  Workforce 
Investment  Boards.  The  Department  also 


emphasizes  the  importance  of  including 
the  director  of  the  state  agency 
responsible  for  TANF  on  the  State 
Board,  in  order  to  foster  linkages 
between  WIA  and  TANF,  and  to 
facilitate  participation  of  TANF  in  One- 
Stop  systems  in  the  state. 

The  Department  also  received 
suggestions  concerning  the 
representation  of  the  State  Vocational 
Rehabilitation  Services  program,  a 
required  One-Stop  partner,  on  the  State 
Board.  Individuals  with  disabilities 
represent  a  large  untapped  potential 
workforce,  and  the  workforce  needs  of 
this  group  is  of  significant  importance  to 
the  Department  and  other  Federal 
agencies.  To  signal  the  importance  of 
this  issue,  the  Presidential  Taskforce  on 
Employment  of  Adults  with  Disabilities 
was  formed  in  1998.  In  light  of  this 
emphasis  on  increasing  the  employment 
rate  for  individuals  with  disabilities  as 
well  as  the  complexity  of  the 
organizational  requirements  applicable 
to  this  program,  the  director  of  the 
designated  State  unit  under  section 
101(a)(2)(B)(ii)(II)  of  the  Rehabilitation 
Act,  if  a  State  has  such  a  unit,  should 
be  considered  the  lead  State  agency 
official  with  responsibility  for  the 
State's  vocational  rehabilitation  program 
and,  therefore,  should  serve  on  the  State 
Board.  In  addition,  a  program  operated 
by  a  State  agency  for  the  blind  or  by  a 
designated  State  unit  for  the  blind 
should  be  considered  a  separate 
program  for  piuposes  of  appointing 
members  to  the  State  Board  under  WIA 
section  111.  Among  the  contributions 
the  unit  head(s)  would  make  as  a 
member  of  the  State  Board  is  assisting 
in  the  development  of  the  State 
performance  measures.  The  expertise  of 
the  unit  head(s)  would  be  particularly 
useful  since  the  Department,  in 
coordination  with  the  Department  of 
Education,  will  be  working  on  the 
development  of  an  additional 
performance  indicator  focusing  on 
individuals  with  disabilities  that  may  be 
used  by  States  under  title  I  of  WIA.  "The 
Department  of  Labor  and  the 
Department  of  Education  will  work  with 
the  States  as  they  develop  and 
implement  their  State  plans  to  ensure 
the  effective  deUvery  of  services  imder 
the  WIA  to  individuals  with  disabilities. 
The  Department  will  also  be  conducting 
a  study  of  WIA  implementation  that  will 
include  a  review  of  the  maimer  and 
extent  to  which  Vocational 
Rehabilitation  programs  are  integrated 
in  the  workforce  investment  system,  and 
how  effectively  the  system  serves 
individuals  with  disabilities. 

As  discussed  below,  regarding  local 
workforce  investment  board  (Local 
Board)  membership  requirements,  the 
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Department  received  substantial  input 
expressing  concern  that  the  statutory 
membership  requirements  relating  to 
the  State  and  local  boards  will  lead  to 
large,  urmianageable  State  and  Local 
Boards.  In  contrast,  others  thought 
larger  boards  would  be  better  in 
representing  a  wider  array  of  interests. 
The  Department  recognizes  this 
concern,  and,  although  constrained  by 
the  statutory  requirements  that  each 
category  of  membership  contain  more 
than  one  representative  and  a  business 
majority,  the  Department  has  avoided 
adding  additional  requirements  relating 
to  the  number  of  members  required.  The 
Department  believes  that  problems 
associated  with  large  board  size  can  be 
addressed  in  a  nimiber  of  ways,  such  as 
the  use  of  committees.  The  Department 
will  be  providing  technical  assistance 
on  creative  approaches  State  and  Local 
Boards  may  wish  to  consider  in 
addressing  this  issue. 

2.  Alternative  Entities:  The 
Department  believes  that  changing  from 
existing  JTPA  boards  and  councils  to 
State  Boards  meeting  the  requirements 
of  WIA  section  111(b)  is  essential  to  the 
reforms  of  WIA.  The  Department 
encourages  all  States  to  create  new,  fully 
functional  State  Boards  as  early  as 
possible,  and  is  committed  to  providing 
assistance  to  States  to  make  such 
changes.  In  order  to  accommodate  States 
that  have  already  begxm  to  reform  their 
boards  prior  to  the  enactment  of  WIA, 
the  statute  provides  an  option  to  use  an 
existing  entity  to  carry  out  the  functions 
of  the  State  Board.  Section  661.210 
describes  the  requirements  relating  to 
the  appointment  of  this  alternative 
entity.  Because  of  questions  regarding 
the  application  of  these  requirements, 
paragraph  (b)  of  §  661.210  makes  clear 
that  an  alternative  entity  must  meet 
each  of  the  three  criteria  set  forth  in 
WIA  section  111(e).  The  three  criteria 
are  that  the  entity:  (1)  Was  in  existence 
on  December  31. 1997;  (2)(a)  was 
established  pursuant  to  section  122  or 
title  Vn  of  the  Job  Training  Partnership 
Act,  as  in  effect  on  December  31, 1997, 
or  (b)  is  substantially  similar  to  the  State 
Board  as  described  in  subsections  (a), 
(b),  and  (c)  of  WIA  section  111;  and  (3) 
includes  representatives  of  business  in 
the  state  and  representatives  of  labor 
organizations  in  the  state.  An  entity 
which  fails  to  meet  any  one  of  the 
criteria  is  not  eligible  to  perform  the 
functions  of  the  State  Board.  A  key 
requirement  for  an  alternative  entity 
that  was  not  created  under  JTPA,  is  that 
it  be  substantially  similar  to  the  Boards 
required  under  WIA.  The  Department 
considered  various  ways  to  define  the 
term  "substantially  similar"  but,  in  the 


end,  decided  to  leave  the  term 
undefined.  All  groups  reqyired  for 
membership  on  Workforce  Investment 
Boards  are  equally  important  and  the 
Department  sees  alternative  entities  as  a 
transitional  phase  during  which  states 
can  operate  until  a  new  Board  is 
appointed. 

While  an  alternative  entity  need  not 
contain  the  identical  membership 
structiire  required  of  State  Boards,  in  the 
Department's  view  it  is  important  that 
eadi  of  the  groups  listed  in  WIA  section 
111(b)  have  a  role  in  the  workforce 
investment  system  if  the  system  is  to  be 
successful.  Therefore,  the  Rule  requires 
that  if  the  Governor  identifies  an 
alternative  entity,  the  State  Plan  must 
explain  how  the  State  will  ensiire  the 
ongoing  participation  of  any  omitted 
membership  groups  in  the  functions  of 
State  workforce  investment  system. 
While  this  Rule  does  not  mean  that 
omitted  groups  must  be  seated  on  an 
alternative  entity,  it  does  require  that 
the  State  Plan  describe  how  these 
groups  will  have  an  opportimity  for 
meaningful  input  into  decisions  made 
by  the  State  Board. 

Paragraph  (d)  of  §  661.210  amplifies 
the  requirement  that  an  alternative 
entity  must  have  been  established  by 
and  in  existence  on  December  31. 1997. 
Because  of  this  requirement, 
modifications  to  the  alternative  entity 
are  not  allowed;  a  change  to  the 
membership  structure  after  December 
31, 1997  will  invalidate  the  entity's 
eligibility  as  an  alternative  entity.  The 
membership  structure  is  not  considered 
to  be  changed  when  an  existing  member 
leaves  the  board  and  a  replacement 
member  is  appointed.  However,  the 
membership  structure  is  considered  to 
be  changed  when  a  change  is  made  to 
the  organizational  structure  of  the  State 
Board  that  requires  a  change  (whether 
the  change  is  formally  made  or  not)  in 
the  State  Board's  charter  or  to  a  similar 
document  that  defines  the 
organizational  structure  of  the  State 
Board,  such  as  appointing  members  of  a 
category  not  previously  represented.  In 
such  a  case,  the  entity  would  no  longer 
be  eligible  to  perform  the  functions  of 
the  State  Board  and  a  new  entity, 
meeting  all  the  requirements  of  section 
111  of  WIA  must  be  created.  This 
prevents  piecemeal  modification  of 
alternative  entities  that  would  add 
certain  section  111(b)  membership 
categories  but  not  others. 

3.  State  Workforce  Investment  Plan 
Requirements:  Sections  661.220  and 
661.230.  describe  the  requirements  for 
submission,  approval  and  modification 
of  the  State  workforce  investment  plan. 
The  State  Plan  must  be  submitted  in 
accordance  with  planning  guidelines  to 


be  issued  by  the  Secretary,  and  must  be 
developed  through  an  open  public 
conmient  process.  The  State  Plan  must 
docTiment  the  timeline  and  the  steps 
taken  to  ensure  the  opportunity  for 
meaningful  public  comment.  The 
Department  intends  that  the  information 
contained  in  the  State  Plan  be  subject  to 
the  broadest  possible  stakeholder 
involvement  in  policy  development  and 
the  broadest  possible  range  of  public 
comment.  The  plaiming  guidelines  set 
forth  the  information  needed  for  the 
Secretary  to  make  an  informed  judgment 
as  to  whether  a  State  Plan  is  consistent 
with  WIA.  The  Rule  restates  the 
statutory  language  regarding  the  process 
for  State  Plan  approval.  All  plans  must 
be  approved  within  90  days  unless  the 
Secretary  determines  in  writing  that  the 
State  Plan  is  inconsistent  with  the 
provisions  of  title  I  of  WIA  and  its 
implementing  regulations  or  it  does  not 
satisfy  the  State  Plan  approval 
requirements  of  the  Wagner-Peyser  Act 
and  its  implementing  r^;ulations.  This 
reflects  changes  made  by  the  technical 
corrections  added  in  the  Omnibus 
Appropriations  Act  for  FY  1999,  which 
clarified  that  the  State  plan  will  not  be 
approved  if  it  Mis  to  meet  the 
requirements  of  either  WIA  or  the 
Wagner-Peyser  Act  rather  than  only 
when  it  fails  to  meet  both.  Failure  to 
have  completed  negotiations  with  the 
Secretary  of  Labor  on  performance 
measures  means  the  plan  is  not 
consistent  with  title  I  of  WIA.  A  state's 
failure  to  have  an  effective  strategy  in 
place  to  ensure  the  development  of  a 
fully  operational  One-Stop  delivery 
system  in  the  state  also  means  the  state 
plan  is  not  consistent  with  WIA  title  I. 
An  important  part  of  this  strategy  is  an 
impasse  procediue  designed  to  facilitate 
collaboration  and  coordination  between 
One-Stop  partners  at  the  local  level. 

4.  State  Plan  Modifications:  Section 
661.230  provides  the  approval  process 
for  State  Plan  modifications.  It  clarifies 
that  modifications  may  be  made  at  any 
time  during  the  life  of  the  State  Plan, 
and  must  be  made  upon  certain 
conditions.  Because  the  State  Plan  is  a 
five  year  strategic  plan  and  designed  to 
be  a  living  document,  it  is  likely  that 
assumptions  based  upon  such  things  as 
State  or  Federal  policy,  economic 
conditions,  performance  goals,  State  and 
local  organizational  structures  and/or 
State  and  local  needs  may  change 
during  the  course  of  the  State  Plan.  The 
provision  for  a  five  year  State  Plan  was 
intended  to  reduce  paperwork  burdens 
on  the  States.  Accordingly,  only 
significant  changes  require  a 
modification.  Examples  are:  changes  in 
performance  indicators,  changes  in  the 
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methodology  used  to  determine  local 
allocation  of  funds,  or  changes  to  the 
membership  structure  of  the  State  Board 
or  alternative  entity.  Modifications 
triggered  by  significant  changes  will  be 
subject  to  the  same  review  process  as 
the  original  State  Plan.  While  it  is 
impossible  to  foresee  all  such  changes 
that  may  occur  diiring  a  five  year 
period,  through  timely  modifications  of 
the  State  Plan,  State  strategies  can 
continue  to  guide  Local  Board  policy 
development.  The  Secretary  must 
approve  all  State  Plan  modifications 
unless  the  disapproval  criteria  in 
§661.220  are  met. 

5.  Local  Workforce  Investment  Area 
Designation  Requirements:  Sections 
661.250  through  661.280  discuss  the 
requirements  applicable  to  the 
designation  of  local  workforce 
investment  areas.  The  Rule  tracks  the 
statutory  language  regarding  the  State 
Board  recommendation  and  Governor's 
approval  process  for  designation.  It 
refers  to  the  statutory  provisions 
regarding  automatic  designation  of  areas 
with  a  population  of  500,000  or  more 
(that  request  designation)  at  section 
116(a)(2)  of  WIA  and  temporary  and 
subsequent  designation  of  JTPA  service 
delivery  areas  meeting  certain 
performance  criteria  (that  request 
designation)  at  section  116(a)(3)  of  WIA. 
The  statute  prohibits  the  Department 
from  further  regulating  on  the  standards 
and  criteria  for  temporary  and 
subsequent  designation  and  requires  the 
Department  to  provide  the  States  with 
technical  assistance  to  make  the 
designations.  The  regulations  restate  the 
statutory  language  regarding  the  rights 
of  areas  to  appeal  the  denial  of  a  request 
for  automatic  or  temporary  and 
subsequent  designation  as  a  local 
workforce  investment  area. 

6.  Regional  Planning  Activities: 
Section  661.290  describes  the 
circumstances  in  which  the  State  may 
reqiiire  Local  Boards  to  take  part  in 
regional  planning  activities.  This 
provision  permits  States  to  imdertake 
methods  to  improve  performance  across 
area  boundaries  by  requiring  local  areas 
to  engage  in  a  regional  planning  process 
to  share  employment-related 
information  and  to  coordinate  the 
provision  of  local  services  pursuant  to 
that  regional  planning.  The  regulation 
follows  the  statutory  language  regarding 
the  requirements  for  regional  planning, 
and  permits  regional  planning  to  occur 
across  State  boundaries.  Section  661.290 
clarifies  that  Local  Boards  which  are 
part  of  State-designated  regional 
planning  areas  must  participate  in 
regional  planning  activities.  However,  to 
strike  a  balance,  the  regulation  also 
provides  that  regional  planning  and 


performance  requirements  may  not 
substitute  for  the  local  planning  and 
performance  requirements  unless  tbe 
affected  chief  elected  officials  and  the 
Governor  agree  to  that  substitution, 

Subpart  C — Local  Governance 
Provisions 

This  Subpart  covers  the  designation  of 
local  workforce  investment  areas  and 
the  responsibilities  and  membership 
requirements  of  local  boards. 

1 .  Role  of  the  Local  Workforce 
Investment  Board:  Under  WIA,  the 
Local  Board,  in  partnership  with  the 
chief  elected  official,  is  responsible  for 
setting  policy  and  overseeing  workforce 
investment  programs  for  a  workforce 
investment  area.  Sections  661.300  and 
661.305  reiterate  the  roles  and 
responsibilities  of  Local  Boards.  There 
was  some  concern  expressed  that  the 
Local  Board  activities  be  carried  out  in 
an  open  manner  which  encourages 
public  comment  and  participation.  The 
Department  responds  to  these  concerns 
by  restating  the  WIA  section  117(e) 
"sunshine  provision"  in  §661. 305(d). 

2.  Local  Boards  as  Service  Providers: 
Section  117(f)(1)  of  WIA  places 
limitations  on  Local  Boards'  direct 
provision  of  core  services,  intensive 
services,  or  training  services.  In 
response  to  requests  for  clarification, 

§  661.310(c)  specffies  that  the 
prohibition  related  to  providing  core, 
intensive  and  training  services  by  the 
Local  Board  also  applies  to  the  staff  of 
the  Local  Board.  This  regulation  also 
cites  the  statutory  provision  allowing  a 
Local  Board  to  be  designated  or  certified 
as  a  One-Stop  operator  only  with  the 
agreement  of  the  chief  elected  official 
and  the  Governor. 

3.  Membership  Requirements:  Section 
661.315  of  the  regulations  addresses  the 
membership  requirements  for  the  Local 
Board  that  are  contained  in  section 
117(b)  of  WIA.  There  were  suggestions 
on  several  issues  related  to  the  required 
membership  of  the  Local  Board, 
partioUarly  as  to  how  the  terms 
"representatives"  and  "including" 
would  be  defined. 

Representatives:  Some  parties 
expressed  the  view  that  the  term 
"representatives,"  as  used  in  section 
117(b)(2)(A)  (ii)-(v)  of  WIA,  requires 
that  there  be  multiple  representatives 
frtjm  each  of  the  specified  entities. 
While  others  wanted  a  more  restrictive 
definition,  the  regxUations  specify  that 
the  Local  Board  must  contain  two  or 
more  members  representing  the 
categories  described  in  section 
117(b)(2)(A)  (ii)-(v)  of  WL\.  These 
categories  cover  different  types  of  local 
educational  entities,  labor  organizations, 
community-based  organizations 


(including  those  representing 
individuals  with  disabilities  and 
veterans),  and  economic  development 
agencies. 

Including:  There  also  were  many 
questions  on  the  meaning  of  the  term 
"including"  as  it  is  used  in  WIA  section 
117(b).  Some  expressed  the  view  that 
each  of  the  entities  following  the  word 
"including"  in  section  117(b)(2)(A)(ii), 
(iv),  and  (v)  of  WIA  must  be  a  required 
member  of  the  Local  Board,  while  others 
disagreed  with  this  interpretation.  The 
regulations  address  this  issue  by 
requiring  that  special  consideration  be 
given  to  including  representatives  of 
community  colleges  in  the  selection  of 
members  representing  local  educational 
entities;  to  including  representatives  of 
organizations  representing  individuals 
with  disabilities  and  veterans,  in 
selection  of  members  representing 
community-based  organizations;  and 
representatives  of  private  sector 
economic  development  entities  in 
selecting  representatives  of  economic 
development  agencies.  The  regulations 
do  not  mandate  a  membership  seat  for 
each  such  entity. 

Board  Size:  llie  Department  heard 
many  concerns  that  the  statutory 
membership  requirements  relating  to 
Local  Boards  will  lead  to  large, 
unwieldy,  and  immanageable  Local 
Boards.  The  Department  recognizes  this 
concern,  and  while  the  Department  is 
constrained  by  the  statutory 
requirements  that  each  category  of 
membership  contain  more  than  one 
representative  and  that  the  board 
contain  a  business  majority,  the 
Department  has  not  added  additional 
regulatory  requirements  on  the  niunber 
of  members  required.  The  Department 
believes  that  problems  associated  with 
large  board  size  can  be  addressed  in  a 
number  of  ways,  such  as  through  the 
use  of  conunittees.  The  Department  will 
provide  technical  assistance  on  creative 
approaches  State  and  Local  Boards  may 
wish  to  consider  in  addressing  this 
issue. 

4.  Alternative  Entity:  The  Department 
believes  that  changing  from  existing 
JTPA  Private  Industry  Coimcils  to  local 
workforce  investment  boards  is  essential 
to  the  reforms  of  WIA.  The  Department 
strongly  encourages  all  eligible  areas  to 
create  new,  fully  functional  Local 
Boards  as  early  as  possible,  and  is 
committed  to  providing  assistance  to 
facihtate  such  changes.  However,  the 
Department  recognizes  that  the  statute 
provides  an  option  to  use  an  existing 
entity  to  carry  out  the  functions  of  the 
Local  Board.  Section  661.330  describes 
the  requirements  relating  to  the 
appointment  of  such  an  alternative 
entity.  Because  of  questions  regarding 
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the  application  of  these  requirements, 
paragraph  (a)  of  §  661.330  makes  clear 
that  an  alternative  entity  must  meet 
each  of  the  four  criteria  set  forth  in  WIA 
section  117(1),  including  the 
requirement  that  the  alternative  entity 
must  have  been  established  by 
December  31, 1997.  An  entity  which 
fails  to  meet  any  one  of  these  criteria  is 
not  eligible  to  perform  the  functions  of 
the  Local  Board. 

While  an  alternative  entity  need  not 
contain  the  identical  membership 
structure  as  that  required  of  Local 
Boards,  section  117(i)(l)(c)(ii)  does 
require  the  alternative  entity  to  be 
substantially  similar  to  the  Local 
Boards.  In  the  Department's  view  it  is 
extremely  important  that  each  of  the 
groups  listed  in  section  117(b)(2)  have 
an  active  role  in  the  workforce 
investment  system  if  the  system  is  to  be 
successful.  Therefore,  the  Rule  requires 
that  the  alternative  entity  be  identified 
in  the  State  Plan  and  the  local  workforce 
investment  plan,  and  that  these 
workforce  investment  plans  explain  the 
manner  in  which  the  Local  Board  wall 
ensure  the  ongoing  participation  of  any 
omitted  membership  groups  in  the  local 
workforce  investment  area.  While  this 
Rule  does  not  require  that  such  groups 
be  seated  on  the  Board,  it  does  require 
the  State  and  local  workforce 
investment  plans  to  describe  the  means 
by  which  such  groups  will  have 
periodic  regvdar  meaningful 
opportunities  for  input  into  decisions 
made  by  the  Local  Board. 

Paragraph  (c)  of  §  661.330  amplifies 
the  requirement  that  an  alternative 
entity  must  have  been  established  by 
and  in  existence  on  December  31, 1997. 
Because  of  this  requirement, 
modifications  of  the  alternative  entity 
are  not  allowed;  any  change  to  the 
membership  structure  will  invalidate 
the  entity's  eligibility  as  an  alternative 
entity.  The  membership  structure  is  not 
considered  to  be  changed  when  an 
existing  member  leaves  the  Local  Board 
and  a  replacement  member  is 
appointed.  However,  it  is  considered  to 
be  changed  when  a  change  is  made  to 
the  organizational  structure  of  the  Local 
Board  that  requires  a  change  (whether 
the  change  is  formally  made  or  not)  in 
the  Local  Board's  charter  or  to  a  similar 
document  that  defines  the 
organizational  structure  of  the  Local 
Board,  such  as  appointing  members  of  a 
category  not  previously  represented.  In 
that  case,  the  entity  is  no  longer  eligible 
to  perform  the  functions  of  the  Local 
Board  and  a  new  entity,  meeting  all  the 
requirements  of  section  117  of  WIA 
must  be  created.  This  prevents 
piecemeal  modification  of  alternative 
entities  that  would  add  certain  WIA 


section  117(b)(2)  membership 
categories,  but  not  others. 

5.  Youth  Council:  Section  117(h)  of 
WIA  establishes  youth  councils  as  a 
subgroup  of  the  Local  Boards.  Youth 
councils  are  an  innovative  new  entity 
intended  to  broaden  participation  in  the 
design  and  delivery  of  youth  services  at 
the  local  level.  Section  661.335 
describes  the  relationship  of  the  youth 
council  to  the  Local  Board  as  well  as  the 
membership  requirements  and  §661.340 
explains  the  responsibilities  of  the 
youth  council,  as  described  in  section 
117(h)  of  WL\. 

6.  Local  Workforce  Investment  Plan: 
Sections  661.345  and  661.350  describe 
the  requirements  for  the  submission  of 
the  local  workforce  investment  plan 
(Local  Plan)  and  the  contents  of  the 
Local  Plan.  Section  661.350  enumerates 
the  Local  Plan  components  outlined  in 
WIA  section  118(b).  The  Local  Plan  also 
must  include  information  on  the  process 
for  directing  the  One-Stop  operators  to 
give  priority  to  low-income  individuals 
and  recipients  of  public  assistance  in 
the  event  that  adult  funds  are  limited, 
as  required  by  WIA  section  134(d)(4)(E). 
This  priority  is  discussed  in  more  detail 
under  §663.600. 

Section  118  of  WIA  indicates  that 
Local  Plans  cover  a  five  year  period. 
Some  parties  suggested  that 
modifications  to  the  local  plan  wall 
likely  be  needed  within  the  five  year 
span.  The  Department  concurs,  and  the 
regulations  permit  the  Governor  to 
require  local  plan  modifications  and,  at 
§  661.355,  offer  a  few  examples  of  when 
such  modifications  might  be  required  by 
the  Governor.  Section  661.355  states 
that  the  Governor  must  establish 
procedures  for  Local  Plan  modifications. 

Subpart  D— Waivers  and  Workflex 

Subpart  D  indicates  the  elements  of 
WIA  and  the  Wagner-Peyser  Act  that 
may  and  may  not  be  waived  under 
either  the  General  Waiver  Authority  or 
the  Work  Flex  provision.  The  purpose  of 
the  general  statutory  and  regulatory 
waiver  authority  provided  by  section 
189(i)(4)  and  workforce  flexibility 
waiver  authority  provided  at  section  192 
is  to  give  flexibility  to  States  and  local 
areas  in  the  design  and  implementation 
of  consolidated  workforce  development 
programs  under  WIA.  The  regulations 
specify  that  the  Secretary  does  not 
intend  to  waive  any  of  the  key  elements 
of  the  reform  principles  embodied  in  the 
Act  (listed  in  the  background  section  of 
this  preamble  and  in  §661.400),  except 
in  extremely  imusual  circiunstances.  It 
also  specifies  that  the  provisions  that 
incorporate  the  reform  principles 
embodied  in  the  Act  may  not  be  waived 
imder  the  Work  Flex  authority. 


Part  662 — ^Description  of  the  One-Stop 
System  Under  Title  I  of  the  Workforce 
Investment  Act 

Introduction 

The  establishment  of  a  One-Stop 
delivery  system  for  workforce 
development  services  is  a  cornerstone  of 
the  reforms  contained  in  tide  I  of  WIA. 
This  delivery  system  streamlines  access 
to  numerous  workforce  investment  and 
educational  and  other  human  resource 
services,  activities  and  programs.  The 
Act's  requirements  build  on  reform 
efforts  that  are  already  imderway  in  all 
States  through  the  Department's  One- 
Stop  grant  initiative.  Rather  than 
requiring  individuals  and  employers  to 
seek  workforce  development 
information  and  services  at  several 
different  locations,  which  is  often 
costly,  discouraging  and  confusing,  WIA 
requires  States  and  communities  to 
integrate  multiple  workforce 
development  programs  and  resources 
for  individuals  at  the  "street  level" 
through  a  user  friendly  One-Stop 
delivery  system.  This  system  wall 
simplify  and  expand  access  to  services 
for  job  seekers  and  employers. 

The  Act  specifies  nineteen  required 
One-Stop  partners  and  an  additional 
five  optional  partners  to  streamline 
access  to  a  range  of  employment  and 
training  services.  WIA  requires 
coordination  among  all  Department  of 
Labor  funded  programs  as  well  as  other 
workforce  investment  programs 
administered  by  the  Departments  of 
Education,  Health  and  Human  Services, 
and  Housing  and  Urban  Development. 
WIA  also  encourages  participation  in 
the  One-Stop  delivery  system  by  other 
relevant  programs,  such  as  those 
administered  by  the  Departments  of 
Agricidture,  Health  and  Human 
Services,  and  Transportation,  as  well  as 
the  Corporation  for  National  and 
Community  Service.  In  addition,  local 
areas  are  authorized  to  add  additional 
partners  as  local  needs  may  require.  All 
of  these  Federal  Agencies  will  continue 
to  work  together  to  ensure  effective 
conunimication  and  collaboration  at  the 
Federal  level  in  support  of  One-Stop 
service  delivery. 

Subpart  A — One-Stop  Delivery  System 

1.  Structure:  Subpart  A  describes  the 
structure  of  a  One-Stop  delivery  system. 
The  regulation,  at  §662.100,  describes 
the  One-Stop  system  as  a  seamless 
system  of  service  delivery  that  is  created 
through  the  collaboration  of  entities 
responsible  for  separate  workforce 
development  funding  streams.  The  One- 
Stop  system  is  designed  to  enhance 
access  to  services  and  improve 
outcomes  for  individuals  seeking 
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assistance.  The  regulation  specifically 
defines  the  system  as  consisting  of  one 
or  more  comprehensive,  physical  One- 
Stop  centers  in  a  local  area  that  provides 
the  core  services  specified  in  WIA 
section  134(d)(2)  and  that  provide 
access  to  the  other  activities  and 
programs  provided  under  WIA  and  by 
each  One-Stop  partner.  In  locating  each 
comprehensive  center,  Local  Boards 
should  coordinate  with  the  broader 
community,  including  transportation 
agencies,  to  ensure  that  the  centers  are 
accessible  to  their  customers.  In 
addition  to  the  comprehensive  centers, 
the  regulation  notes  that  WIA  allows  for 
three  other  arrangements  to  supplement 
the  comprehensive  center.  These 
supplemental  arrangements  include;  (1) 
A  network  of  affiliated  sites  that  provide 
one  or  more  of  the  programs,  services 
and  activities  of  the  partners;  (2)  a 
network  of  One-Stop  partners  through 
which  the  partners  provide  services 
linked  to  an  affiliated  site  and  through 
which  all  individuals  are  provided 
information  on  the  availability  of  core 
services  in  the  local  area;  and  (3) 
specialized  centers  that  address  specific 
needs.  In  essence,  this  structure  may  be 
described  as  a  "one  right  door  and  no 
wrong  door"  approach.  One-Stop 
partners  have  an  obligation  to  ensure 
that  core  services  that  are  appropriate 
for  their  particular  popidations  are 
made  available  at  one  comprehensive 
center.  If  an  individual  enters  the 
system  through  one  of  the  network  sites 
rather  than  the  comprehensive  One-Stop 
center,  the  individual  may  still  obtain 
certain  services  at  the  network  site  and 
information  about  how  and  where  all 
the  other  services  provided  through  the 
One-Stop  system  may  be  obtained. 

Subpart  B — One  Stop  Partners 

1.  Responsibilities:  Subpart  B 
identifies  the  One-Stop  partners  and 
their  responsibilities  in  the  One-Stop 
delivery  system.  The  required  partners 
are  entities  that  carry  out  the  workforce 
development  programs.  They  are 
specifically  identified  in  section 
121(b)(1)  of  WIA  and  §662.200.  The 
regulation  at  §662.200(a)(l)(i  through 
vii)  separately  specifies  the  funding 
streams  under  title  I  that  are  included  as 
required  partners.  The  regulations  also 
identify  the  other  required  programs, 
with  some  clarification  of  the  particular 
sections  of  certain  Acts  (for  example, 
the  Vocational  Rehabilitation  Act  and 
the  Carl  D.  Perkins  Act)  that  authorize 
the  program  that  must  participate. 
Section  662.210  identifies  additional 
partners  that  may  be  a  part  of  the  One- 
Stop  system  at  local  option. 

Entities— The  regulation  at  §  662.220 
provides  a  general  definition  of  the 


"entity"  that  carries  out  the  specified 
programs  and  serves  as  the  partner.  In 
light  of  the  responsibilities  of  the 
partners,  which  are  described  below  and 
include  decisions  regarding  the  use  and 
administration  of  program  resources,  the 
regulation  defines  the  entity  as  the  grant 
recipient  or  other  entity  or  organization 
responsible  for  administering  the 
program's  funds  in  the  local  area.  The 
term  "entity"  does  not  include  service 
providers  that  contract  with  or  are 
subrecipients  of  the  local  entity.  The 
regulation  notes  that  for  programs  that 
do  not  have  local  administrative 
entities,  the  responsible  State  agency 
may  be  the  One-Stop  partner.  In 
addition,  the  regulation  specifies  the 
appropriate  entity  to  serve  as  partner  for 
the  Adult  Education  and  Vocational 
Rehabilitation  programs.  Entities  that 
serve  as  the  partner  under  the  Indian 
and  Native  American,  Migrant  and 
Seasonal  Farmworker,  Job  Corps,  and 
Youth  programs  are  identified  in  the 
sections  of  the  regulations  applicable  to 
those  programs. 

Partner  Responsibilities — ^This 
subpart  also  describes  and  elaborates  on 
the  statutory  responsibilities  of  the 
partners.  The  regulation  at  §  662.230 
identifies  the  five  provisions  of  the  Act 
that  describe  these  responsibilities.  One 
of  the  key  responsibilities  of  each 
partner  is  to  make  available  at  the 
comprehensive  center  through  the  One- 
Stop  system  appropriate  core  services 
that  are  applicable  to  the  partner's 
program.  The  regidation  at  §  662.240 
lists  the  core  services  that  are  described 
in  section  134(d)(2)  of  WIA,  and  defines 
"applicable"  to  mean  the  services  from 
that  list  that  are  authorized  and 
provided  imder  the  partner  programs. 
The  extent  to  which  core  services  are 
applicable  to  a  partner  program,  as  well 
as  the  manner  in  which  services  are 
provided,  are  determined  by  the 
program's  authorizing  statute. 

Availability  of  Services — The 
regxUation  at  §  662.250  describes  where 
and  to  what  extent  the  One-Stop 
partners  must  make  available  the 
applicable  core  services.  Since  section 
134(c)  of  WIA  requires  that  core  services 
be  provided,  at  a  minimiun,  at  one 
comprehensive  physical  center,  the 
regulation  requires  that  the  applicable 
core  services  attributable  to  the  partner's 
program  be  made  available  by  each 
partner  at  that  comprehensive  center.  To 
avoid  duplication  of  services 
traditionally  provided  imder  the 
Wagner-Peyser  Act,  this  requirement  is 
limited  to  Uiose  applicable  core  services 
that  are  in  addition  to  the  basic  labor 
exchange  services  traditionally  provided 
in  the  local  area  imder  the  Wagner- 
Peyser  program.  While  a  partner  would 


not,  for  example,  be  required  to 
duplicate  an  assessment  provided  under 
the  Wagner-Peyser  Act,  the  partner 
would  be  expected  to  be  responsible  for 
any  needed  assessment  that  includes 
additional  elements  specifically  tailored 
to  participants  imder  the  partner's 
program.  However,  the  adult  and 
dislocated  worker  program  partners  are 
required  to  make  all  of  the  core  services 
available  at  the  center. 

Flexibility — ^The  regulations  also 
provide  significant  flexibility  regarding 
how  the  core  services  are  to  be  made 
available  at  the  One-Stop  center  by 
allowing  for  services  to  be  provided 
through  appropriate  technology  at  the 
center,  through  co-location  of  personnel, 
cross-training  of  staff,  or  through 
contractual  or  other  arrangements 
between  the  partner  and  the  service 
providers  at  the  center. 

2.  Proportional  Responsibility:  The 
regulation  also  provides  that  the 
responsibility  for  the  provision  of  and 
financing  for  applicable  core  services  is 
to  be  proportionate  to  the  use  of  services 
at  the  center  by  individuals  attributable 
to  the  partners'  programs.  The 
regulation  further  provides  that  the 
individuals  attributable  to  a  partners' 
program  may  include  individuals 
referred  through  the  center  and  enrolled 
in  the  partner's  program  after  the  receipt 
of  core  services,  individuals  enrolled 
prior  to  the  receipt  of  core  services, 
individuals  who  meet  the  eligibility 
criteria  for  the  partner's  program  and 
who  receive  an  applicable  core  service, 
or  individuals  who  meet  an  alternative 
definition  described  in  the 
Memorandum  of  Understanding  (MOU), 
described  in  subpart  C.  This 
"proportionate  responsibility"  provision 
is  intended  to  provide  an  equitable 
principle  for  sharing  responsibility 
among  the  partners.  The  regulation 
provides  that  the  specific  method  for 
determining  proportionate 
responsibility  (for  example,  surveys) 
must  be  described  in  the  MOU. 

Additional  Sites — The  regulation 
provides  that  core  services  may  be 
provided  at  sites  in  addition  to  the 
comprehensive  center  under  the  MOU. 
Therefore,  it  is  not  required  that 
partners  provide  applicable  core 
services  exclusively  at  a  One-Stop 
center.  If  an  individual  seeks  core 
services  at  the  One-Stop  center  rather 
than  at  the  partner's  site,  they  should  be 
made  available  to  him  or  her  without 
referral  to  another  location,  but  a 
partner  is  not  required  to  route  all  of  its 
participants  through  the  comprehensive 
One-Stop  center. 

Access  to  Services — The  regulation  at 
§  662.260  provides  that,  in  addition  to 
the  provision  of  core  services,  the  One- 
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Stop  partners  must  use  the  One-Stop 
system  to  provide  access  to  the  partners' 
other  activities  and  programs.  This 
access  must  be  described  in  the  MOU. 
This  requirement  is  essential  to 
ensuring  a  seamless,  comprehensive 
workforce  development  system  that 
identifies  the  service  options  available 
to  individuals  and  takes  the  critical  next 
step  of  facilitating  access  to  these 
services. 

3.  Cost  Sharing:  The  regulation  at 
§  662.270  provides  that  the  particular 
arrangements  for  funding  the  services 
provided  through  the  One-Stop  system 
and  the  operating  costs  of  the  One-Stop 
system  must  be  described  in  the  MOU. 
Each  partner  must  contribute  a  fair 
share  of  the  operating  costs  based  on  the 
use  of  the  One-Stop  delivery  system  by 
individuals  attributable  to  the  partner's 
program.  This  is  an  equitable  principle 
and  there  are  a  nimiber  of  methods  that 
may  be  used  for  allocating  costs  among 
partners  that  are  consistent  with  this 
principle  and  the  0MB  circulars.  To 
promote  efficiency  and  optimal 
performance,  partiier  contributions  for 
the  administrative  costs  of  the  system 
may  be  re-evaluated  annually  through 
the  memorandum  of  understanding 
process.  The  regulation  identifies  a 
niunber  of  methodologies,  including 
cost  pooling,  indirect  cost  allocation, 
and  activity  based  cost  allocation  plans, 
that  may  be  used.  The  Department,  in 
consultation  vdth  other  affected  Federal 
agencies,  intends  to  issue  guidance  or 
technical  assistance  relating  to  cost 
allocation  methods  to  assist  in  this  area. 

Allocation  Process — The  regulation  at 
§  662.280  clarifies  that  the  requirements 
of  each  partner's  authorizing  legislation 
continue  to  apply  imder  the  One-Stop 
system.  Therefore,  while  the  overall 
effect  of  linking  One-Stop  partners  in 
the  One-Stop  system  is  to  create 
universal  access  to  core  services,  the 
resources  of  each  partner  may  only  be 
used  to  provide  services  that  are 
authorized  and  provided  imder  the 
partner's  program  to  individuals  who 
are  eligible  imder  the  program. 

As  noted  above,  consistent  with  this 
principle,  there  are  a  variety  of  methods 
for  allocating  costs  among  programs.  In 
sum,  this  regulation  is  intended  to 
clarify  that  participation  in  the  One- 
Stop  delivery  system  is  a  requirement 
that  is  in  addition  to,  rather  than  in  lieu 
of,  the  other  requirements  applicable  to 
the  partner  program  imder  each 
authorizing  law. 

Subpart  C — Memorandum  of 
Understanding 

Subpart  C  describes  the  operation  of 
the  local  One-Stop  system.  Section 
662.300  addresses  the  Memorandum  of 


Understanding  (MOU)  that  must  be 
executed  between  the  Local  Board  and 
the  One-Stop  partners.  Section  662.310 
states  that  the  local  areas  may  develop 
a  single  umbrella  MOU  covering  all 
partners  and  the  Local  Board,  or 
separate  MOU's  between  partners  and 
the  Local  Board.  In  many  areas,  the 
umbrella  approach  may  be  the  preferred 
means  to  facilitate  a  comprehensive  and 
equitable  resolution  of  the  operational 
issues  relating  to  the  One-Stop.  The 
regulation  also  emphasizes  that  it  is  a 
legal  obligation  for  the  partners  and  the 
Local  Board  to  engage  in  good  faith 
negotiation  and  reach  agreement  on  the 
MOU.  The  partners  and  the  Local 
Boards  may  seek  the  assistance  of  the 
appropriate  State  agencies,  the 
Governor,  State  Board  or  the  appropriate 
parties  in  reaching  agreement.  The  State 
agencies,  the  State  Board,  and  the 
Governor  may  also  consult  with  the 
appropriate  Federal  agencies  to  address 
impasse  situations  after  exhausting 
other  alternatives.  If  an  impasse  has  not 
been  resolved,  parties  that  fail  to 
execute  an  MOU  may  not  be  permitted 
to  serve  on  the  Local  Board,  hi  addition, 
if  a  Local  Board  has  not  executed  an 
MOU  with  all  required  parties,  the  local 
area  is  not  eligible  for  State  incentive 
grants  awarded  for  local  coordination. 

Subpart  D — One-Stop  Operator 

This  subpart  addresses  the  role  and 
selection  of  One-Stop  operators.  The 
operators  are  responsible  for 
administering  the  One-Stop  centers  and 
their  role  may  range  from  simply 
coordinating  service  providers  in  the 
center  to  being  the  primary  provider  of 
services  at  the  center.  The  role  is 
determined  by  the  Local  Board.  In  areas 
where  there  is  more  than  one 
comprehensive  One-Stop  center,  there 
may  be  separate  operators  for  each 
center  or  one  operator  for  multiple 
centers.  The  operator  may  be  selected  by 
the  Local  Board  through  a  competitive 
process,  or  the  Local  Board  may 
designate  a  consortium  that  includes 
three  or  more  required  One-Stop 
partners  as  an  operator.  The  Local  Board 
itself  may  serve  as  a  One-Stop  operator 
only  with  the  consent  of  the  chief 
elected  official  and  the  Governor.  This 
subpart  also  addresses  the 
"grandfathering"  of  existing  One-Stop 
operators.  The  regulations  provide  some 
continuity  for  areas  that  have  aheady 
established  One-Stop  systems  while 
ensuring  that  f<indamental  features  of 
the  new  One-Stop  system  are 
incorporated.  A  local  area  does  not  have 
to  comply  with  the  One-Stop  operator 
selection  procedures  if  the  One-Stop 
delivery  system,  of  which  the  operator 
is  a  pari,  existed  before  August  7, 1998 


(the  date  of  the  WIA's  enactment);  if  the 
One-Stop  system  includes  all  of  the 
required  One-Stop  partners;  and  if  an 
MOU  is  executed  consistent  with  the 
requirements  of  the  Act. 

Part  663 — Adult  and  Dislocated  Worker 
Activities  Under  Title  I  of  the 
Workforce  Investment  Act 

Introduction 

This  part  of  the  regulations  describes 
requirements  relating  to  the  services 
that  are  available  for  adults  and 
dislocated  workers.  Along  with  Wagner- 
Peyser  labor  exchange  services,  the 
required  adult  and  dislocated  worker 
services,  described  as  core,  intensive, 
and  training  services,  form  the  backbone 
of  the  One-Stop  delivery  system.  The 
WIA  goal  of  imiversal  access  to  core 
services  is  achieved  through  close 
integration  of  services  provided  by  the 
Wagner-Peyser,  WIA  adult  and 
dislocated  worker  partners  and  other 
partners  in  the  One-Stop  center  and 
system.  Intensive  and  training  services 
are  available  to  individuals  who  meet 
the  eligibility  requirements  for  the 
funding  streams  and  who  are 
determined  to  need  these  services  to 
achieve  employment,  or  in  the  case  of 
employed  individuals,  to  obtain  or 
retain  self-sufficient  employment. 
Supportive  services,  to  enable 
individuals  to  participate  in  these  other 
activities,  including  needs-related 
payments  for  individuals  in  training, 
may  also  be  provided. 

'These  regulations  also  introduce  the 
Individual  Training  Account  (ITA), 
which  is  a  key  reform  element  of  the 
Workforce  Investment  Act.  Individuals 
are  expected  to  take  a  proactive  role  in 
choosing  the  training  services  which 
meet  their  needs.  They  will  be  provided 
with  quality  information  on  providers  of 
training  and,  armed  with  effective  case 
management  and  an  ITA  as  the  payment 
mechanism,  they  will  have  the 
opportunity  to  choose  the  training 
provider  that  best  meets  their  needs. 

Subpart  A— One-Stop  System 

1 .  Role  of  the  Adult  and  Dislocated 
Worker  Progmni  in  the  One-Stop 
System:  The  regulation  at  §  663.100 
provides  that  the  One-Stop  system  is  the 
basic  delivery  system  for  services  to 
adults  and  dislocated  workers.  The 
concept  of  a  single  system  that  provides 
universal  access  to  certain  services  to  all 
individuals  age  18  or  older  is  a  key  tenet 
of  the  Workforce  Investment  Act.  The 
regulation  reflects  the  emphasis  in  WIA 
to  consolidate  and  coordinate  services. 
The  grant  recipient(s)  for  the  adult  and 
dislocated  worker  program  is  a  required 
partner  and  is  subject  to  §  662.210 


Federal  Register / Vol.  64,  No.  72 / Thursday,  April  15,  1999 /Rules  and  Regulations  18671 


regarding  required  partner 
responsibilities.  Access  to  services 
through  the  One-Stop  system  ensiues 
that  individual  needs  are  identified  and, 
to  the  extent  possible,  met.  The 
consolidation  of  and  access  to  services 
will  result  in  improved  services  for  both 
adults  and  dislocated  workers. 

2.  Registration  and  Eligibility: 
Sections  663.105  through  663.120 
address  registration  and  basic  eligibility 
requirements.  In  response  to  concerns 
regarding  the  timing  of  eligibility 
determination  for  services  in  a  c5ne-Stop 
system,  the  Department  has  provided 
general  guidance  in  the  regulation  at 

§  663.105  on  when  adults  and 
dislocated  workers  must  be  registered. 
Sections  663.110  and  663.120  contain 
the  basic  eligibility  criteria  for  adults 
and  dislocated  workers,  respectively. 

Individuals  who  are  primarily  seeking 
information  and  do  not  seek  direct,  one- 
on-one  staff  assistance,  do  not  need  to 
be  registered.  However,  when  an 
individual  seeks  more  than  minimal 
assistance  from  staff  in  taking  the  next 
steps  toward  self-sufficient 
employment,  then  eligibility  must  be 
determined.  Registration  is  the  point  at 
which  information  that  is  used  in 
performance  measurement  begins  to  be 
collected.  In  addition,  equal 
employment  opportimity  data  must  be 
collected  on  individuals  when  any 
assessment  or  discretionary  decision 
regarding  a  specific  individual  is  made. 
Such  assessments  or  decisions  include: 
Decisions  regarding  service  or  program 
eligibility,  either  positive  or  negative; 
and  decisions  made  on  the  part  of  any 
workforce  investment  system  employee 
which  lead  to  a  targeting  of  services  for 
the  individual.  The  Department  will 
issue  further  guidance  regarding  this 
data  collection.  Additional  information 
needed  to  determine  eligibility  for  other 
assistance  available  at  the  One-Stop  site 
may  also  be  determined  at  the  same 
time.  Program  operators  should 
determine  the  information  that  they 
need  for  cost  allocation  piuposes  and 
when  they  can  most  efficiently  collect 
it.  Electronic  records  systems  allow 
information  to  be  collected 
incrementally  as  higher  levels  of 
assistance  are  provided. 

3.  Displaced Homemaker  Eligibility: 
In  response  to  inquiries  regarding 
assistance  to  displaced  homemakers,  the 
regulation  at  §  663.120  clarifies  that  a 
displaced  homemaker  who  has  been 
dependent  on  the  income  of  another 
femily  member  but  is  no  longer 
supported  by  that  income,  is 
imemployed  or  underemployed  and  is 
experiencing  difficulty  in  obtaining  or 
upgrading  employment,  may  receive 
assistance  with  funds  available  to  Local 


Boards  for  services  to  dislocated 
workers. 

4.  Title  I  Funds:  Section  663.145 
clarifies  how  title  I  adult  and  dislocated 
worker  funds  are  used  to  contribute  to 
the  provision  of  core  services,  and  to 
provide  intensive  and  training  services 
through  the  One-Stop  delivery  system. 
All  three  types  of  services  must  be 
provided,  but  the  Local  Boards 
determine  the  mix  of  the  three  services. 

5.  Sequence  of  Services:  WIA  provides 
for  three  levels  of  services:  Core, 
intensive,  and  training,  with  service  at 
one  level  being  a  prerequisite  to  moving 
to  the  next  level.  There  was  a  great  deal 
of  concern  expressed  about  how  this 
tiered  approach  would  be  implemented. 
Many  were  particularly  concerned  that 
the  Department  might  require  a  "failed" 
job  search  or  a  minimum  time  period  in 
one  level  of  service  before  moving  on  to 
the  next  level.  The  regulations  establish 
the  concept  of  a  tiered  approach  but 
allow  significant  flexibility  at  the  local 
level.  The  Department,  in  response  to 
the  comments  received,  did  not 
establish  a  minimum  number  of  "foiled" 
job  apphcations  or  a  minimum  time 
period  but,  instead,  allows  localities  to 
establish  gateway  activities  that  lead 
fitjm  participation  in  core  to  intensive 
and  training  services.  Any  core  service, 
such  as  an  initial  assessment  or  job 
search  and  placement  assistance,  could 
be  the  gateway  activity.  In  intensive 
services,  the  gateway  activity  could  be 
the  development  of  an  individual 
employment  plan,  individual 
coiuiseling  and  career  planning  or 
another  intensive  service.  Key  to  these 
gateway  activities  is  the  determination, 
made  at  the  local  level,  that  intensive  or 
training  services  are  required  for  the 
participant  to  achieve  the  goal  of 
obtaining  or  retaining  self-sufficient 
employment.  The  three  levels  of 
services  are  discussed  separately  in  the 
regidations. 

6.  Core  Services:  The  regulations  at 
§§663.150  to  663.165  discuss  the  core 
services.  All  of  the  core  services  that  are 
listed  in  the  Act  must  be  made  available 
in  each  local  area  through  the  One-Stop 
system.  FoUowup  services  must  be 
available  for  a  minimum  of  12  months 
after  employment  begins,  to  registered 
participants  who  are  placed  in 
unsubsidized  employment.  Among  the 
core  services  available  is  information  on 
targeted  assistance  available  through  the 
One-Stop  system  for  specific  groups  of 
workers,  such  as  Migrant  and  Seasonal 
Farm  Workers,  and  veterans. 

Core  services  also  include  assistance 
in  establishing  eligibility  for  the 
Welfare-to-Work  program  and  programs 
of  financial  aid  for  training  and 
education  programs.  The  specific  form 


of  this  assistance  is  determined  at  the 
local  level  based  on  the  participant's 
needs  and  in  coordination  with  the 
other  partner  programs.  This  assistance 
may  include:  referrals  to  specific 
agencies;  information  relating  to,  or 
provision  of,  required  applications  or 
other  forms;  or  specific  on-site 
assistance. 

Another  core  service  is  the  provision 
of  information  relating  to  the 
availability  of  supportive  services, 
including  child  care  and  transportation, 
available  in  the  local  area,  and  referral 
to  such  services  as  appropriate.  The 
Department  encoiuages  Local  Boards  to 
establish  strong  linkages  with  a  variety 
of  supportive  service  programs, 
including  Food  Stamps,  Medicaid 
programs,  and  CHIP.  Such  programs 
provide  key  supports  for  low-income 
working  families  and  families  making 
the  transition  from  welfare  to  self- 
sufficiency. 

The  Department  also  encourages 
Local  Boards  to  establish  strong  linkages 
to  child  support  agencies  and 
organizations  serving  fathers.  WIA 
services  can  help  raise  the  employment 
and  earnings  of  non-custodial  fathers 
and  fathers  living  with  their  children  so 
that  they  can  better  support  their 
children.  Child  support  payments  help 
low  income  single  parents  stabilize  and 
raise  their  income.  At  the  same  time,  it 
is  important  for  One-Stop  programs  to 
be  aware  of  the  child  support 
requirements  on  non-custodial  parents 
who  may  receive  services. 

Subpart  B — Intensive  Services 

1.  Intensive  Services  for  Adults  and 
Dislocated  Workers:  The  regulation  at 
§  663.200  discusses  intensive  services. 
The  regulation  provides  that  intensive 
services  beyond  those  listed  in  the  Act 
may  also  be  provided.  Out-of-area  job 
search  expenses,  relocation  expenses, 
internships,  and  work  experience  are 
specificaUy  mentioned  to  clarify  that 
they  are  among  the  additional  intensive 
services  that  may  be  provided.  Intensive 
services  are  intended  to  identify 
obstacles  to  employment  through  a 
comprehensive  assessment  or 
individual  employment  plan  in  order  to 
determine  specific  services  needed, 
such  as  counseling  and  career  planning, 
referrals  to  community  services,  and,  if 
appropriate,  referrals  to  training. 

2.  Participation  in  Intensive  Services: 
Section  663.220  explains  that  intensive 
services  are  provided  to  unemployed 
adults  and  dislocated  workers  who  are 
unable  to  obtain  employment  through 
core  services  and  require  these  services 
to  obtain  or  retain  employment,  and 
employed  workers  who  need  services  to 
obtain  or  retain  employment  that  leads 
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to  self-sufficiency.  The  regulations  at 
§§  663.240  through  663.250  specify  that 
an  individual  must  receive  at  least  one 
intensive  service,  such  as  the 
development  of  an  individual 
employment  plan  with  a  case  manager 
or  individual  counseling  and  career 
planning,  before  the  individual  may 
receive  training  services  and  that  there 
is  no  Federally  required  minimum  time 
for  participation  in  intensive  services. 
Each  person  in  intensive  services 
should  have  a  case  management  file, 
either  hard  copy,  electronic  or  both. 
Section  663.240  explains  that  the  case 
file  must  contain  a  determination  of 
need  for  training  services,  as  identified 
through  the  intensive  service  received. 

3.  Self-sufficiency:  This  regulation,  at    . 
§663.230,  discusses  how  "self- 
sufficiency"  should  be  determined.  WIA 
requires  a  determination  that  employed 
adults  and  dislocated  workers  need 
intensive  or  training  services  to  obtain 
or  retain  employment  that  allows  for 
self-sufficiency  as  a  condition  for 
providing  those  services.  Recognizing 
that  there  are  different  local  conditions 
that  should  be  considered  in  this 
determination,  the  regulation  provides 
maximum  flexibility,  requiring  only  that 
self-sufficiency  mean  employment  that 
pays  at  least  the  lower  living  standard 
income  level.  State  Boards  or  Local 
Boards  must  set  the  criteria  for 
determining  whether  employment  leads 
to  self-sufficiency.  Such  factors  as 
family  size  and  local  economic 
conditions  may  be  included  in  the 
criteria.  It  may  often  occur  that 
dislocated  workers  require  a  wage 
higher  than  the  lower  living  standard 
income  level  to  maintain  self- 
sufficiency.  Therefore,  the  Rule  allows 
self-sufficiency  for  a  dislocated  worker 
to  be  defined  in  relation  to  a  percentage 
of  the  lay-off  wage. 

Subpart  C — ^Training  Services 

1.  Training  Services:  Training  services 
are  discussed  at  §§  663.300  and  663.320. 
Training  services  are  designed  to  equip 
individuals  to  enter  the  workforce  and 
retain  employment.  Under  JTPA,  a 
dislocated  worker  participating  in 
training  under  title  III  of  JTPA  is 
deemed  to  be  in  training  with  the 
approval  of  the  State  Unemployment 
Compensation  Agency.  With  such 
approval,  unemployment  compensation 
cannot  be  denied  to  the  individual 
solely  on  the  basis  that  the  individual  is 
not  available  for  work  because  he  or  she 
is  in  training.  Although  there  is  no 
comparable  provision  in  WIA,  this  JTPA 
provision  will  remain  in  effect  during 
the  transition  period  under  the 
Secretary's  authority  to  guide  that 
transition  from  JTPA  to  WIA.  The 


Department  will  seek  an  amendment 
adding  similar  language  to  WIA  which 
would  deem  all  adults  participating  in 
training  under  title  I  of  WIA  to  be  in 
approved  training  for  the  purposes  of 
unemployment  compensation 
quaUfication. 

2.  Determining  the  Need  for  Training: 
The  regulations  at  §  663.310  provide 
that  the  One-Stop  operator  or  partner 
determines  the  need  for  training  based 
on  an  individual  (1)  meeting  the 
eligibility  requirements  for  intensive 
services;  (2)  being  unable  to  obtain  or 
retain  employment  through  such 
services;  and  (3)  being  determined  after 
an  interview,  evaluation  or  assessment 
to  be  in  need  of  training.  Section 
663.310  requires  that,  to  receive 
training,  an  individual  must  select  a 
program  of  services  directly  linked  to 
occupations  in  demand  in  the  area, 
based  on  information  provided  by  the 
One-Stop  operator  or  partner.  If 
individuals  are  willing  to  relocate,  they 
may  receive  training  in  occupations  in 
demand  in  another  area. 

3.  Requirements  When  Other  Grant 
Assistance  is  Available  to  Participants. 
Section  663.320  implements  the 
requirements  of  WlA  section 
134(d)(4)(B),  which  limits  the  use  of 
WIA  funds  for  training  services  to 
instances  when  there  is  no  or 
inadequate  grant  assistance  frt)m  other 
sources  available  to  pay  for  those  costs. 
The  statute  specifically  requires  that 
funds  not  be  used  to  pay  for  the  costs 
of  training  when  Pell  Grant  funds  or 
grant  assistance  from  other  sources  are 
available  to  pay  the  costs.  This  section 
is  intended  to  give  effect  to  this  WIA 
requirement  and  still  give  effect  to  title 
IV  of  the  Higher  Education  Act  (HEA)  as 
amended  (20  U.S.C.  1087uu),  which 
prohibits  taking  into  accoimt  either  a 
Pell  Grant  or  other  Federal  student 
financial  assistance  when  determining 
an  individual's  eligibility  for,  or  the 
amotuit  of,  any  other  Federal  funding 
assistance  program. 

Section  134(d)(4)(B)  of  WIA  requires 
the  coordination  of  training  costs  with 
funds  available  under  other  Federal 
programs.  To  avoid  duplicate  payment 
of  costs  when  an  individual  is  eligible 
for  both  WIA  and  other  assistance, 
including  a  Pell  Grant,  §  663.320(b) 
requires  that  program  operators  and 
training  providers  coordinate  by 
entering  into  arrangements  with  the 
entities  administering  the  alternate 
sources  of  funds,  including  eligible 
providers  administering  Pell  Grants. 
These  entities  should  consider  all 
available  soiuces  of  funds,  excluding 
loans,  in  determining  an  individual's 
overall  need  for  WIA  funds.  The  exact 
mix  of  funds  should  be  determined 


based  on  the  availability  of  funding  for 
either  training  costs  or  supportive 
services,  with  the  goal  of  ensuring  that 
the  costs  of  the  training  program  the 
participant  selects  are  fully  paid  and 
that  necessary  supportive  services  are 
available  so  that  the  training  can  be 
completed  successfully.  This 
determination  should  focus  on  the 
needs  of  the  participant;  simply 
reducing  the  amount  of  WIA  funds  by 
the  amount  of  Pell  Grant  funds  is  not 
permitted.  Participation  in  a  training 
program  funded  under  WIA  may  not  be' 
conditioned  on  applying  for  or  using  a 
loan  to  help  finance  training  costs. 

With  sudi  coordination  and 
arrangements,  the  WIA  coimselor  is 
likely  to  know  the  amount  of  WIA  funds 
available  to  the  WIA  participant  when 
calculating  the  amoimt  of  financial 
assistance  needed  for  the  participant  to 
complete  the  training  program 
successfully.  The  WIA  counselor  needs 
to  work  wdth  the  WIA  participant  to 
calculate  the  total  funding  resoim:es 
available  as  well  as  to  assess  the  full 
"education  and  education  related  costs" 
(training  and  supportive  services  costs) 
incurred  if  the  participant  is  to  complete 
the  chosen  program,  "rhis  also  ensures 
both  that  duplicate  payments  of  training 
costs  are  not  made  and  that  the  amoimt 
of  WIA  funded  training  is  not  reduced 
by  the  amount  of  Federal  student 
fiinancial  assistance  in  violation  of  20 
U.S.C.  1087UU. 

It  is  important  to  note  that  the  Pell 
Grant  is  not  school-based;  rather,  it  is  a 
portable  grant  for  which  preliminary 
eligibility  can,  and  shoiUd,  be 
determined  before  the  participant 
enrolls  in  a  particular  school  or  training 
program.  The  application  for 
determining  eligibility  and  ultimately 
the  amount  of  the  grant,  should  be 
readily  available  at  all  One-Stop  centers 
for  assistance  in  the  completion  of  these 
"gateway"  financial  aid  applications. 
Section  663.320(c)  implements  the 
requirements  of  WIA  section 
134(d)(4)(B)(ii).  This  section  permits  a 
WIA  participant  to  enroll  in  a  training 
program  with  WIA  funds  while  an 
application  for  Pell  Grant  funds  is 
pending,  but  requires  that  the  local 
workforce  investment  area  be 
reimbursed  for  the  amount  of  the  Pell 
Grant  used  for  training  if  the  application 
is  approved.  Since  Pell  Grants  are 
intended  to  provide  for  both  tuition  and 
other  education-related  costs,  the  Rule 
also  clarifies  that  only  the  portion 
provided  for  tuition  is  subject  to 
reimbursement. 

In  the  limited  cases  where  contracts 
are  used  rather  than  ITA's,  the  contracts 
negotiated  by  the  One-Stop  center  must 
prohibit  training  institutions  or 
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organizations  from  holding  the  student 
liable  for  outstanding  charges. 
Otherwise,  the  performance  agj^ments 
would  be  undercut  because  the 
incentive  for  the  institution  or 
organization  to  perform  would  be 
removed.  Also,  the  practice  of 
withholding  Pell  Grants  from  students  is 
prohibited  by  the  U.S.  Department  of 
Education. 

Subpart  D — Individual  Training 
Accounts 

1.  Definition  of  an  Individual  Training 
Account:  Information  regarding 
Individual  Training  Accoimts  (IT A)  is 
contained  in  §§663.400  through 
663.430.  A  key  reform  tenet  of  the 
Workforce  Investment  Act  is  that  adults 
and  dislocated  workers  who  have  been 
determined  to  need  training,  may  access 
training  with  an  Individual  Training 
Account.  The  regxUation  at  §  663.410 
provides  a  definition  for  an  ITA  that 
seeks  to  provide  maximum  flexibility  to 
State  and  local  program  operators  in 
managing  ITA's.  These  regulations  do 
not  establish  the  procediu^s  for  making 
payments,  restrictions  on  the  duration 
or  amoimts  of  the  ITA,  or  poUcies 
regarding  exceptions  to  the  limits,  but 
provide  that  authority  to  the  State  or 
Local  Boards.  However,  this  authority  to 
restrict  the  duration  of  ITA's  or  restrict 
funding  amoimts  should  not  be  used  to 
establish  limits  that  arbitrarily  exclude 
eligible  providers. 

2.  Exceptions  to  ITA's:  The  Act  at 
section  134(d)(4)(G)(ii)  and  §663.430  of 
the  regulations  provide  that,  imder 
certain  limited  circumstances,  contracts 
for  training  rather  than  ITA's  may  be 
used.  Specifically,  on-the-job  training 
contracts  with  employers  and 
customized  training  contracts  are 
authorized.  Contracts  may  also  be  used 
when  there  is  an  insufficient  number  of 
eligible  providers  in  a  local  area.  This 
exception  applies  primarily  to  rural 
areas.  The  exceptions  to  ITA's  are  to  be 
used  infr«quenUy.  The  Act  reforms  the 
local  service  delivery  system  by 
eliminating  the  current  practice  of 
assigning  participants  to  contracted 
training  services  and  instead 
establishing  a  system  that  maximizes 
customer  choice  in  the  selection  of 
training  providers.  When  the  Local 
Board  determines  there  are  an 
insufficient  number  of  eligible  providers 
in  the  local  area  to  accomplish  the 
purposes  of  a  system  of  ITA's,  and 
intends  to  use  contracts  for  services, 
there  must  be  at  least  a  30  day  public 
comment  period  for  interested 
providers. 

Contracts  for  Special  Populations — 
Contracts  for  training  are  also 
authorized  when  the  Local  Board 


determines  that  there  are  special 
populations  that  face  multiple  barriers 
to  employment,  as  identified  in 
§  663.430(b),  and  that  there  is  a  training 
services  program  of  demonstrated 
effectiveness  offered  by  an  eligible 
provider.  Section  663.430(a)(3)  explains 
that  an  eligible  provider  in  this  case  is 
a  commimity  based  organization  (CBO) 
or  other  private  organization.  The 
Department  has  received  many 
suggestions  about  this  exception  and  the 
extent  to  which  it  may  be  used.  This 
exception  is  intended  to  meet  special 
needs  and  should  be  used  infrequently. 
Those  training  providers  operating 
under  the  ITA  exceptions  still  must 
qualify  as  eligible  providers,  as  required 
at  §663.505.  The  Department  believes 
that  effective  eligible  training  providers, 
including  CBO's  and  other  training 
providers,  can  and  will  compete  for 
individual  training  accoimts  and,  that 
providers  should  view  the  use  of  ITA's 
as  an  opportunity  to  expand  then 
customer  base. 

Criteria  for  "Demonstrated 
Effectiveness" — The  regulation  at 
§  663.430(a)(3)  provides  that  when  the 
exception  for  special  populations  is 
used,  the  Local  Board  must  apply 
criteria  it  develops  to  determine 
"demonstrated  efi^ectiveness," 
particularly  as  it  applies  to  the  special 
participant  population  it  proposes  to 
serve.  This  determination  is  in  addition 
to  meeting  the  requirements  for 
qualifying  as  an  eligible  training 
provider.  The  provisions  in  the 
regulation  are  illustrative  and  Local 
Boards  should  develop  sp>ecific  criteria 
applicable  to  then  local  areas. 

Sidipart  E — Eligible  Training  Providers 

1.  Subpart  E  describes  the  methods  by 
which  organizations  qualify  as  eligible 
providers  of  training  services  imder 
WIA.  It  also  describes  the  roles  and 
responsibilities  of  Local  Boards  and  the 
State  in  managing  this  process. 
Although  no  single  entity  has  full 
responsibility  for  the  entire  process,  the 
State  must  play  a  leadership  role  in 
ensuring  the  success  of  the  eligible 
provider  system.  The  Governor 
establishes  minimum  performance 
levels  for  initial  determination  of  non- 
Higher  Education  Act/registered 
apprenticeship  providers  and  for  all 
subsequent  eligibility  determinations. 
The  Local  Board  may  establish 
additional  local  performance  levels  for 
subsequent  eligibility  determinations. 
The  eligible  provider  process  requires  a 
collaborative  effort  among  the  State, 
Local  Boards,  and  other  partners.  The 
regulations  attempt  to  ampUfy  and 
clarify  the  intent  of  the  Act,  by  linking 
statutory  language  on  eUgible  providers 


in  WIA  section  122  with  section  134 
provisions  covering  Individual  Training 
Accoimts.  In  §  663.505,  the  regulations 
clarify  that  all  training  providers, 
including  those  operating  under  the  ITA 
exceptions,  must  quaUfy  as  eligible 
providers,  except  for  those  engaged  in 
on-the-job  and  customized  training  (for 
which  the  Governor  should  establish 
qualifying  procedures  as  discussed  in 
§663.595).  Finally,  in  order  to  ensure 
the  strong  relationship  between  the 
eligible  provider  process  and  program 
performance,  the  regulation  at  §  663.530 
establishes  a  maximum  eighteen  month 
period  for  an  organization's  initial 
determination  as  an  eligible  provider. 
The  Department  heard  concern  that 
some  traditional  providers  of  training 
under  previous  workforce  programs, 
such  as  community-based  organizations, 
would  face  difficulties  in  participating 
in  this  system.  The  regulations  clarify 
that  such  organizations  have  the 
opportunity  to  deliver  training  funded 
under  WIA,  provided  they  deliver 
services  that  customers  value  and  meet 
training  performance  requirements.  It  is 
important  that  States  provide  access  to 
these  organizations  in  order  to 
maximize  customer  choice.  States 
should  provide  access  to  a  broad  and 
diverse  set  of  providers,  including 
CBO's,  while  maintaining  the  quality 
and  integrity  of  training  services. 

Subpart  F — Priority  and  Special 
Populations 

1.  Priority  Under  Limited  Adult 
Funding:  Tliis  subpart  contains 
requirements  related  to  the  statutorily- 
required  priority  for  the  use  of  adult 
funds  when  funds  are  limited.  WIA 
section  134(d)(4)(E)  states  that  in  the 
event  that  funds  allocated  to  a  local  area 
for  adult  employment  and  training 
activities  are  limited,  priority  shall  be 
given  to  recipients  of  public  assistance 
and  other  low-income  individuals  for 
intensive  services  and  training  services. 
The  appropriate  Local  Board  and  the 
Governor  must  direct  the  One-Stop 
operators  in  the  local  area  with  regard 
to  making  determinations  related  to 
such  priority.  The  Department  assumes 
that  adult  funding  is  generally  limited 
because  there  are  not  enough  adult 
funds  available  to  provide  services  to  all 
of  the  adults  who  could  benefit  from 
such  services.  However,  the  Department 
also  recognizes  that  conditions  are 
different  from  one  area  to  another  and 
funds  might  not  be  limited  in  all  areas. 
Because  of  this,  the  regulation  requires 
that  all  Local  Boards  must  consider  the 
availability  of  funds  in  their  area.  In 
niaking  this  determination,  the 
availability  of  other  Federal  funding, 
such  as  TANF  and  Welfare-to-Work 
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funds,  should  be  taken  into 
consideration.  Unless  the  Local  Board 
determines  that  funds  are  not  limited  in 
the  local  area,  the  priority  requirement 
will  be  in  effect.  States  and  Local  Boards 
must  work  together  to  establish  the 
criteria  that  must  be  used  in  making  this 
determination.  States  and  Local  Boards 
also  may  administer  their  priority  for 
adult  recipients  of  public  assistance  and 
other  low  income  adults  so  as  not  to 
preclude  providing  intensive  and 
training  services  to  other  individuals. 

A  substantial  number  of  parties 
expressed  views  on  the  priority  issue. 
Many  believed  that  the  Department 
shoidd  not  write  any  regulations  that 
would,  in  effect,  establish  a  nationwide 
priority.  Some  believed  that  the 
Department  should  not  write  any 
regulations  at  all  on  this  section  of  the 
statute.  However,  the  Department 
believes  that  the  interpretation  of  this 
requirement  is  of  such  importance  that 
there  must  be  regulations.  This  section 
reiterates  the  statutory  language  that 
provides  States  and  Local  Boards  with 
the  authority  to  determine  the  criteria  to 
be  applied  when  making  the 
determination  that  there  are  sufficient 
funds  available  so  that  the  priority  is  not 
in  effect.  Section  663.610  clarifies  that 
the  statutory  priority  only  applies  to 
adult  funds  for  intensive  and  training 
services,  and  not  to  dislocated  worker 
funds. 

2.  Welfare-to-Work  and  Temporary 
Assistance  to  Needy  Families  as  Part  of 
One-Stop:  At  §  663.620.  the  regulation 
discusses  the  relationship  of  the 
Welfare-to-Work  program  and  the 
Temporary  Assistance  to  Needy 
Families  (TANF)  program  to  the  One- 
Stop  delivery  system.  Welfare-to-Work 
is  a  required  partner  to  which  the  One- 
Stop  partner  regulations  apply.  The 
TANF  agency  is  specifically  suggested 
as  an  additional  partner.  Both  programs 
can  benefit  from  close  cooperation  with 
the  One-Stop  delivery  system  because 
their  respective  participants  will  have 
access  to  a  much  broader  range  of 
services  to  promote  employment 
retention  and  self-sufficiency. 

Subpart  G — On-the-Iob  Training  and 
Customized  Training 

1.  Sections  663.700  through  663.720 
are  the  regulatory  provisions  for 
conducting  on-the-job  (OJT)  and 
customized  training  activities.  They 
include  specific  information  regarding 
general,  contract,  and  employer 
payment  requirements.  The  Department 
received  input  advocating  OJT 
regulations  which  do  not  restrict  the 
duration  of  OJT  and  which  permit 
eligible  employed  workers  to  also 
receive  this  training.  Urdike  JTPA.  OJT 


is  not  limited  to  six  months.  However, 
as  specified  in  WL\  section  101(31)(C), 
it  is  limited  in  duration  as  appropriate 
for  the  occupation  being  trained  for. 
Section  663.705  establishes 
requirements  that  permit  OJT  contracts 
tor  employed  workers. 

Some  parties  called  for  minimal 
regidations  in  this  area;  however,  there 
were  a  few  who  suggested  the  need  for 
information  regarding  documentation 
requirements  to  avoid  audit  exceptions. 
Section  663.710  provides  that 
employers  are  not  required  to  document 
the  extraordinary  costs  associated  with 
providing  OJT,  and  no  further 
dociunentation  requirements  are 
established.  Instead,  program  operators 
should  put  emphasis  on  the 
development  and/ or  selection  of  OJT 
assignments  that  meet  the  identified 
needs  of  the  participants. 

Subpart  H — Supportive  Services 

1 .  Flexibility  in  the  Provision  of 
Supportive  Services:  The  regulations  in 
subpart  H  define  the  scope  and  piupose 
of  supportive  services  and  the 
requirements  governing  their 
disbursement.  A  fundamental  principle 
of  WIA  is  to  provide  local  areas  with  the 
authority  to  make  policy  and 
administrative  decisions  as  well  as  the 
flexibility  to  tailor  the  workforce 
investment  system  to  meet  the  needs  of 
the  local  community.  To  ensure  this 
flexibility,  the  regulations  afford  local 
areas  the  discretion  to  provide 
supportive  services  as  they  deem 
appropriate  with  limitations  only  in  the 
areas  defined  in  the  Act.  Local  Boards 
are  required  to  develop  policies  and 
procedvu^s  addressing  coordination 
with  other  entities  to  ensure  non- 
duplication  of  resources  and  services,  as 
well  as  any  limits  on  the  amount  and 
duration  of  such  services.  Attention 
should  be  given  to  developing  policies 
and  procedures  that  ensure  that  the 
supportive  services  provided  are  not 
available  through  other  agencies  and 
that  they  are  necessary  for  the 
individual  to  participate  in  title  I 
activities. 

2.  Needs-Related  Payments:  There 
were  a  nimiber  of  issues  regarding  the 
eligibility  requirements  for  dislocated 
workers  to  receive  needs-related 
payments  that  came  to  our  attention, 
including  the  concern  that  training 
enrollment  requirements  restrict  the 
numbers  of  individuals  eligible  to 
receive  this  income  support  which  they 
need  to  participate  in  training.  Studies 
show  that  early  entry  into  training  for 
dislocated  workers  who  require  it  is  a 
key  factor  in  reducing  the  period  of 
unemployment  during  the  adjustment 
process.  Early  intervention  strategies 


and  policies  are  best  implemented 
through  quality  rapid  response 
assistance,  which  includes 
comprehensive  core  services,  and  the 
provision  of  other  reemployment 
assistance,  including  intensive  and 
training  services,  as  soon  as  the  need 
can  be  identified,  preferably  before 
layoff.  The  statute  authorizes  all  levels 
of  assistance  under  title  I  of  WIA  to 
many  workers  six  months  (180  days) 
before  layoff,  or  at  least  as  soon  as  a 
layoff  notice  is  received.  Providing  these 
workers  with  access  to  quality 
information  regarding  all  adjustment 
assistance  available  in  the  community, 
including  any  deadlines  that  must  be 
met,  is  critical  for  workers  to  make 
intelligent  reemployment  choices.  Thus, 
many  of  the  concerns  raised  can  be 
resolved  through  the  use  of  early 
intervention  strategies.  The  Departinent 
has  decided  to  issue  only  limited 
regulations  on  needs-related  payments 
eligibility  at  §663.815  through 
§663.840. 

Part  664— Youth  Activities  Under  Title 
I 

Introduction 

The  youth  regulations  attempt  to 
reflect  the  intent  of  the  legislation  by 
moving  away  from  one-time,  short-term 
interventions  and  moving  to  a 
systematic  approach  that  offers  youth  a 
broad  range  of  coordinated  services. 
Such  offerings  include  opportunities  for 
assistance  in  both  academic  and 
occupational  learning;  developing 
leadership  skills;  and  preparing  for 
further  education,  additional  training, 
and  eventual  employment.  Rather  than 
supporting  separate,  categorical 
programs,  the  youth  regulations  are 
written  to  facilitate  the  provision  of  a 
menu  of  varied  services  that  may  be 
provided  in  combination  or  alone  at 
different  times  during  a  youth's 
development. 

Legislation  creating  the  youth  council, 
the  local  entity  responsible  for 
recommending  and  coordinating  youth 
policies  and  programs,  intends  that  the 
youth  council  be  a  catalyst  for  such 
broad  change.  The  regulations  support 
that  legislative  intent. 

Flexibility  for  local  program  operators 
in  conducting  youth  programs  is  key  to 
the  legislation  and  these  regulations. 
The  Department  encourages  local 
decision  making  in  terms  of  policy, 
youth  program  design  within  the 
statutory  framework,  and  determining 
appropriate  program  offerings  for  each 
individucd  youth.  It  is  the  Department's 
expectation  that  these  offerings  will 
provide  needed  guidance  for  youth  that 
is  balanced  with  appropriate 
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consideration  of  each  youth's 
involvement  in  his  or  her  training  and 
educational  plan.  Further,  the 
regulations  support  strong  connections 
between  youth  program  activities  and 
the  One-Stop  service  delivery  system,  so 
that  youth  learn  early  in  their 
development  how  to  access  the  services 
of  the  One-Stop  system  and  continue  to 
use  those  services  throughout  their 
working  lives. 

Subpart  A — ^Youth  Councils 

1.  This  subpart  explains  the  purpose 
of  youth  councils.  The  youth  council  is 
a  new  featiu-e  of  the  workforce 
investment  system  that  helps  develop 
youth  employment  and  training  policy, 
brings  a  youth  development  perspective 
to  the  establishment  of  such  policy, 
establishes  linkages  with  other  local 
youth  services  organizations,  and  takes 
into  accoimt  a  range  of  issues  that  can 
have  an  impact  on  the  success  of  youth 
in  the  labor  market.  Working  with  the 
youth  council,  the  Local  Board  has 
responsibility  for  oversight  of  youth 
programs.  It  may  be  advantageous  for 
Local  Boards  to  delegate  responsibility 
for  oversight  of  youth  programs  to  youth 
councils  which  have  expertise  in  youth 
issues,  as  is  permitted  by  §664.110. 

Subpart  B— Eligibility  for  Youth 
Services 

1.  Definition  of  Sixth  Eligibility 
Barrier  Under  section  101(13){C)(vi)  of 
the  Act,  a  low  income  youth  is  eligible 
for  services  if  he  or  she  "requires 
additional  assistance  to  complete  an 
educational  program,  or  to  secure  and 
hold  employment."  The  regulation  at 

§  664.210  envisions  that  Local  Boards 
will  define  this  term,  however,  if  State 
policy  is  set  regarding  this  provision, 
the  policy  must  be  described  in  the 
State  Plan. 

2.  Registering  Youth  Participants: 
Section  664.215  provides  that  all  youth 
participants  be  registered  by  collecting 
information  for  supporting  eligibility 
determinations,  as  well  as  EEO  data. 
The  EEC  data  must  be  collected  on 
individuals  when  any  assessment  or 
discretionary  decision  regarding  an 
individual  is  made.  Such  assessments 
include  decisions  regarding  service  or 
program  eligibility,  either  positive  or 
negative,  and  decisions  made  on  the 
part  of  any  workforce  investment  system 
employee  which  lead  to  a  targeting  of 
services  for  the  individual.  T^e 
Department  will  issue  further  guidance 
regarding  this  data  collection 
requirement. 

3.  Non-Income  Eligible  Youth:  Section 
129(c)(5)  of  the  Act  provides  that  up  to 
five  percent  of  youth  participants  served 
in  a  local  area  may  be  individuals  who 


do  not  meet  income  criteria  for  eligible 
youth,  provided  that  they  meet  one  or 
more  of  the  criteria  specified  in  section 
129(c)(5)  of  the  Act  and  the  regiilations 
at  §  664.220.  Local  Boards  may  define 
the  term  "serious  barriers  to 
employment"  and  describe  it  in  the 
Local  Plan. 

4.  Eligibility  under  the  National 
School  Lunch  Program:  Eligibility  for 
free  school  lunches  is  not  a  substitute 
for  income  eligibility  under  the  Act.  The 
Department  received  suggestions  that 
program  operators  be  allowed  to  use 
eligibility  for  free  limch  as  a  substitute 
for  determining  eligibility  under  the 
Act,  and  encouraging  the  Department  to 
seek  a  technical  amendment  that  would 
include  such  a  provision  in  the 
legislation.  The  Department  recognizes 
the  importance  of  diis  issue,  yet  lacks 
statutory  authority  to  change  the  Act's 
income  eligibility  requirements. 

5.  Eligibility  of  Youth  with 
Disabilities:  Section  664.250  provides 
that  a  disabled  individual  verbose  family 
income  exceeds  maximum  income 
levels  under  the  Act  may  qualify  for 
services  if  the  individual's  own  income 
meets  the  income  criteria  established  in 
WIA  section  101(25)(F),  or  the  eligibility 
criteria  for  cash  payments  under  any 
Federal,  State  or  Local  public  assistance 
program.  (WL\  section  101(25)(B).) 

Subpart  C— Out  of  School  Youth 

1.  Defining  Out-of-School  Youth: 
Sections  664.300,  664.310,  and  664.320 
address  issues  related  to  out-of-school 
youth.  Section  101(33)  of  the  Act 
defines  "out-of-school  youth"  as: 
eligible  youth  who  are  school  dropouts 
or  who  have  received  a  secondary 
school  diploma  or  its  equivalent,  but  are 
basic  skills  deficient,  unemployed,  or 
imderemployed.  Youth  enrolled  in 
alternative  schools  are  not  school 
dropouts.  The  Department  received  a 
number  of  requests  that  it  seek  a 
technical  amendment  that  would  allow 
youth  attending  alternative  schools  to  be 
included  in  the  definition  of  "dropout," 
noting  that  this  would  permit  Local 
Boards  to  provide  services  to  more 
youth  in  alternative  educational 
environments  and  to  design  programs 
that  take  advantage  of  local  resources 
and  best  meet  the  needs  of  local  youth. 
While  recognizing  the  importance  of 
local  flexibility  and  of  serving  youth  in 
alternative  school  settings,  the 
Department  lacks  statutory  authority  to 
change  definitions  established  under  the 
Act.  Section  664.310  of  the  regulations 
clarifies  this  issue. 

2.  Funds  for  Summer  Activities  for 
Out-of-School  Youth:  The  Department 
received  a  number  of  inquiries  asking  if 
summer  activities  are  exempt  from  the 


requirement  that  30  percent  of  youth 
funds  be  spent  on  services  for  out-of- 
school  youth.  Transition  guidance  will 
address  how  the  30%  requirement 
applies  to  the  Program  Year  1999  ITPA 
summer  funds.  Section  664.320  clarifies 
that  there  is  no  exemption  from  this 
requirement  for  sununer  activities. 
There  is  no  separate  siunmer  program 
imder  the  Act.  A  single  allocation  of 
youth  funds  is  available  to  local  areas 
for  year-round  and  summer  activities. 
Thirty  percent  of  the  total  youth 
allocation  must  be  spent  on  services  for 
out-of-school  youth.  This  30  percent, 
like  the  remaining  70  percent,  may  or 
may  not  be  proportional  between 
siumner  and  year-round  activities,  as 
determined  by  the  Local  Board  in 
consultation  with  the  chief  elected 
ofiicial. 

Subpart  D — Youth  Program  Design, 
Elements,  and  Parameters 

1 .  Program  Design:  Features  of  the 
youth  program  design  are  outlined  in 
section  129(c)  of  the  Act.  While  there 
are  three  program  design  categories  and 
ten  program  elements  are  required,  there 
is  individual  program  design  flexibility 
and  flexibility  in  determining  the 
definition,  scope,  and  characteristics  of 
the  elements. 

Program  Design  (Categories — Under 
section  129(c)(1),  three  categories 
provide  the  framework  for  youth 
program  design.  They  are:  (1)  An 
objective  assessment  of  each  participant; 
(2)  individual  service  strategies;  and  (3) 
services  that  prepare  youth  for 
postsecondary  educational 
opportunities,  link  academic  and 
occupational  learning,  prepare  youth  for 
employment,  and  provide  connections 
to  intermediary  organizations  linked  to 
the  job  market  and  employers. 

Linkages  to  Entities — Youth  councils 
and  programs  are  required  to  establish 
linkages  to  entities  that  will  foster  the 
participation  of  eligible  youth. 
Suggested  linkages  are  included  in 
§  664.400(c). 

Information  and  Referrals — Section 
-129(c)(3)  of  the  Act  requires  that  L,ocal 
Boards  ensure  that  eligible  youth 
receive  information  and  referrals, 
including  information  on  the  full  array 
of  appropriate  services  available  to  them 
and  referrals  to  appropriate  training  and 
educational  programs.  Youth  program 
providers  must  ensiu«  that  eligible 
applicants  who  do  not  meet  the 
enrollment  requirements  of  their 
program  or  who  cannot  be  served  by 
their  program  are  referred  for  additional 
assessment  and  program  placement. 
This  language  was  included  in 
§  664.400(d)  of  the  regulations  to 
emphasize  the  importance  of  referrals  as 
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a  part  of  overall  youth  program  design. 
To  hirther  promote  the  concept  of 
seamless  One-Stop  service  delivery. 
One-Stop  operators  are  encouraged  to 
send  those  youth  assessments  that  are 
completed  at  the  One-Stop  center  to 
other  training  and  educational  programs 
to  which  the  youth  is  referred. 

2.  Program  elements:  Section 
129(c)(2)  of  the  Act  lists  10  program 
elements  that  must  be  generally 
available  to  youth  through  local 
programs.  The  Department  received 
requests  for  clarification  that  not  all  of 
the  10  youth  program  elements  must  be 
provided  to  every  youth  participant,  and 
this  interpretation  is  included  in 
§  664.410fb).  Local  program  operators 
must  determine  what  program  elements 
will  be  provided  to  each  youth 
participant  based  on  the  participant's 
objective  assessment  and  service 
strategy;  however,  it  is  envisioned  that 
each  youth  will  participate  in  more  than 
one  of  the  ten  program  elements 
required  as  part  of  any  local  youth 
program,  and  all  youth  must  receive 
follow-up  services.  For  example,  even  if 
it  is  determined  appropriate  that  a  youth 
participate  in  only  summer  employment 
activities,  he  or  she  would  still  receive 
at  least  12  months  of  followup  services. 
Followup  service  requirements  are  fully 
described  in  §664.450.  Sections  664.420 
through  664.470  further  define  and 
discuss  five  program  elements: 
leadership  development,  positive  social 
behaviors,  supportive  services,  followup 
services,  and  work  experiences. 

Leadership  Development — The  Act 
states  that  youth  programs  must  provide 
leadership  development  opportimities, 
and  gives  the  following  examples  of 
such  activities:  community  service  and 
peer-centered  activities  encoiuaging 
responsibility  and  other  positive  social 
behaviors  diuing  non-school  hovus. 
Some  additional  examples  of  leadership 
development  activities  are  outlined  in 
§  664.420  which  elaborates  on  the 
definition  of  leadership  development 
opportunities.  The  development  of 
leadership  abilities  might  address  team 
work,  decision  making,  personal 
responsibility,  and  citizenship  training, 
as  well  positive  social  behavior  training 
in  areas  such  as  positive  attitudinal 
development,  self  esteem  building, 
issues  of  cultural  diversity,  and  other 
skills  and  attributes  that  would  help 
youth  to  lead  effectively,  responsibly, 
and  by  example. 

Supportive  Services — The  Act  states 
that  youth  programs  must  provide 
supportive  services.  Section  101(46)  of 
the  Act  defines  supportive  services  to 
include  services  such  as  transportation, 
child  care,  dependent  care,  housing,  and 
needs-related  payments,  that  are 


necessary  to  participate  in  activities 
authorized  under  the  Act.  Section 
664.440  elaborates  on  the  definition  of 
supportive  services  as  it  applies  to 
youth.  Such  services  may  include: 
linkages  to  community  services; 
referrals  to  medical  services;  and 
assistance  with  work  attire  and  work- 
related  tool  costs,  including  such  items 
as  eye  glasses  and  protective  eye  gear. 
Followup  Services — The  Act  states 
that  followup  services  will  be  provided 
for  not  less  than  12  months  after  the 
completion  of  participation,  as 
appropriate.  Section  664.450(b)  clarifies 
that  all  youth  participants  must  receive 
some  form  of  followup  services.  Such 
services  must  be  for  a  minimum  of  12 
months.  Followup  services  for  youth 
who  participate  in  only  summer 
employment  activities  may,  however,  be 
less  intensive  than  for  those  youth  who 
participate  in  other  types  of  activities. 
Program  operators  are  encouraged  to 
consider  the  intensity  of  the  services 
provided  and  the  needs  of  the 
individual  youth  in  determining  the 
appropriate  level  of  followup  services. 
This  section  also  provides  that  followup 
may  include  leadership  development  or 
supportive  service  activities,  as  well  as 
other  allowable  activities,  and  provides 
additional  examples  of  permissible 
followup  services. 

Evaluation  studies  such  as  Abt 
Associates'  Final  Report  on  the  National 
JTPA  Study,  have  shown  disappointing 
results  for  short-term  job  training 
programs  for  youth.  Meanwhile, 
programs  such  as  STRIVE  and  the 
Children's  Village  have  shown  much 
success  with  longer-term  followup 
strategies.  A  1993  study  by  MDRC 
showed  that  the  Center  for  Employment 
Training,  which  features  close  ties  to  the 
private  sector  and  a  strong  job 
placement  component  with  followup 
with  employers,  increased  the  earnings 
of  enroUees  by  $3,000  a  year  over  a 
control  group  during  the  last  two  years 
of  a  four-year  evaluation. 

Work  Experiences — Sections  664.460 
and  664.470  address  work  experiences 
for  youth.  Work  experiences  are 
plaimed,  structured  learning 
experiences  that  take  place  in  a 
workplace  for  a  limited  period  of  time. 
No  specific  time  period  is  specified.  As 
provided  in  section  129(c)(2)(D)  of  the 
Act,  work  experiences  may  be  paid  or 
unpaid,  as  appropriate.  Section  664.460 
states  that  work  experiences  may  be  in 
the  private  for-profit  sector,  the 
nonprofit  sector,  or  the  public  sector, 
and  gives  examples  of  the  types  of 
activities  that  work  experiences  may 
include,  such  as  On-the-job  Training 
(OJT).  While  OJT  is  likely  not  an 
appropriate  activity  for  most  youth 


under  age  18,  it  may  be  used  as  a  service 
strategy  for  such  youth  based  on  the 
needs  identified  in  an  objective 
assessment  of  an  individual  youth 
participant.  Section  664.470  provides 
that  youth  funds  may  be  used  to  pay  the 
wages  of  youth  in  work  experience. 
Youth  funds  may  be  used  to  pay  the 
wages  of  youth  in  work  experiences, 
including  in  the  private,  for-profit 
sector,  under  conditions  designed  to 
protect  youth  and  incumbent  workers 
when  the  purpose  of  the  work 
experiences  is  to  provide  youth  with 
opportunities  for  career  exploration  and 
skill  development  and  not  to  benefit  the 
employer.  If  an  unpaid  work  experience 
creates  an  employer/employee 
relationship,  federal  wage  standards 
may  apply.  This  relationship  is 
determined  under  the  Fair  Labor 
Standards  Act. 

Subpart  E — Concurrent  Enrollment 

1.  Concurrent  Enrollment  in  Youth 
and  Adult  Programs:  Under  the  Act,  an 
eligible  youth  is  an  individual  14 
through  21  years  of  age.  Adults  are 
defined  in  the  Act  as  individuals  age  18 
and  older.  The  Department  received 
suggestions  that  local  program  operators 
be  allowed  to  decide  whether  youth  or 
adult  services  are  appropriate  for 
individuals  aged  18  through  21  based  on 
individual  participant  assessments  and 
service  strategies.  The  Department 
encourages  local  flexibility  in  serving 
both  youth  and  adult  participants,  and 
thus  included  this  clarification  in  the 
regulations.  Section  664.500(b)  clarifies 
that  eligible  youth  who  are  18  through 
21  years  old  may  participate  in  youth 
and  adult  programs  concurrently,  as 
appropriate  for  the  individual.  Such 
individuals  must  meet  the  eligibility 
requirements  under  the  applicable 
youth  or  adult  criteria  for  the  services 
received.  Local  program  operators  must 
identify  and  track  the  funding  streams 
for  services  provided  to  individuals  who 
participate  in  youth  and  adult  programs 
conciurently,  ensuring  non-duplication 
of  services. 

2.  Individual  Training  Accounts  for 
Youth:  Section  664.510  states  that  ITA's 
are  not  an  authorized  use  of  youth 
funds.  The  ITA  is  the  currency  of  a 
market-based  system  that  enables  adults 
to  select  the  service  providers  most 
suited  to  their  needs  based  on 
information  about  the  past  performance 
of  such  providers.  Under  the  Act,  ITA's 
are  not  authorized  for  youth  below  age 
18.  Providers  of  youth  services  are 
competitively  selected  based  on 
predetermined  criteria,  the  judgment  of 
Local  Boards,  and  recommendations  of 
youth  councils  about  the  providers' 
ability  to  meet  the  needs  of  youth 
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participants.  Youth  aged  18  through  21 
can  access  ITA's  under  the  adult  or 
dislocated  worker  program,  if 
appropriate. 

Subpart  F — Summer  Employment 
Opportunities 

1.  Summer  Employment  Activities: 
This  subpart  provides  clarification 
about  summer  youth  employment. 
Although  all  Local  Boards  must  offer 
summer  employment  opportunities  for 
eligible  youth  as  one  of  the  ten  required 
program  elements  listed  in  WIA  section 
129(c)(2)  and  §  664.410.  the  proportion 
of  youth  funds  used  for  summer 
employment  is  determined  by  the  Local 
Board  in  consultation  with  the  chief 
elected  ofBcial.  Section  664.600 
elaborates  on  the  activities  that  must  be 
included  in  all  summer  employment 
opportunities,  including  direct  linkages 
to  academic  and  occupational  learning, 
as  well  as  foUowup  services  for  at  least 
12  months.  Numerous  inquiries  were 
received  about  whether  the  Act  would 
allow  cities  and  counties  to  continue  to 
operate  their  summer  activities.  Section 
664.610  provides  that  this  practice  is 
still  allowed,  and  clarifies  that  if 
summer  employment  opportunities  are 
provided  by  entities  other  than  the  grant 
recipient/fiscal  agent,  the  providers 
must  be  selected  by  awarding  a  grant  or 
contract  on  a  competitive  basis  based  on 
recommendations  of  the  youth  council 
and  on  criteria  contained  in  the  State 
plan. 

2.  Application  of  Performance 
Indicators:  In  terms  of  performance 
measurement,  the  Department  received 
requests  for  clarification  on  whether  all 
of  the  core  indicators  hsted  in  the  Act 
apply  to  the  summer  program  element 
as  well  as  to  youth  activities  that  are 
longer  in  duration.  It  is  important  to 
note  that  the  core  indicators  specified  in 
section  136  of  the  Act  apply  to  all  youth 
program  activities.  This  is  consistent 
with  the  intent  of  the  Act  to  move  firom 
a  focus  on  separate,  categorical 
programs  to  a  more  systematic  approach 
to  workforce  investment  and  serving  the 
needs  of  youth.  Siunmer  employment 
opportunities  then,  are  to  be  viewed  as 
one  element  among  many  available  to 
youth  as  a  part  of  a  menu  of  activities 
offered  by  the  Local  Board.  Section 
664.620  indicates  that  simmier 
activities,  as  part  of  the  overall  youth 
program,  are  required  to  meet  the  same 
core  indicators  of  performance  as  the 
other  youth  activities. 

Subpart  G — One-Stop  Career  Center 
Services  to  Youth 

1.  The  Connection  between  the  Title 
I  Youth  Program  and  the  One-Stop 
Delivery  System:  This  subpart  explains 


that  the  chief  elected  official  (as  the 
local  grant  recipient  for  the  youth 
program),  as  a  required  One-Stop 
partner,  is  subject  to  the  One-Stop 
provisions  related  to  such  partners 
described  in  part  662  of  the  regulations 
and  is  responsible  for  connecting  the 
youth  program  and  its  activities  to  the 
One-Stop  system.  In  addition  to  the 
provisions  of  part  662,  connections 
between  the  youth  program  and  the 
One-Stop  system  may  include  those  that 
facilitate: 

•  The  coordination  of  youth 
activities; 

•  Cormections  to  the  job  market  and 
employers; 

•  Access  for  eligible  youth  to 
information  and  services;  and 

•  Other  activities  designed  to  achieve 
the  purposes  of  the  youth  program. 

The  Department  received  requests  for 
clarification  on  connecting  youth 
program  activities  to  the  One-Stop 
delivery  system;  however,  some  parties 
felt  that  the  youth  program,  as  a  One- 
Stop  partner,  should  not  be  made  to 
coniform  to  the  same  One-Stop  partner 
requirements  as  other  partners.  The 
Rule  attempts  to  clarify  the  role  of  the 
youth  program  in  the  One-Stop  center 
through  a  cross-reference  to  the  One- 
Stop  regulations  found  in  20  CFR,  part 
662. 

2.  Universal  Access  to  One-Stop 
Centers  for  Youth  under  18:  Under 
section  134(d)(2)  of  the  Act,  adidts  have 
access  to  core  services  in  One-Stop 
centers  without  regard  to  eligibility. 
Adults  are  defined  under  the  Act  as 
persons  aged  18  and  above.  Section 
664.710  of  the  regulations  clarifies  that 
local  area  youth,  including  youth  imder 
age  18  who  are  not  eligible  imder  the 
title  I  youth  program,  may  receive 
services  through  the  One-Stop  centers; 
however,  services  for  such  youth  must 
be  funded  from  sources  that  do  not 
restrict  eligibility  for  services,  such  as 
Wagner-Peyser.  The  Department 
believes  that  the  intent  of  the  Act  is  to 
introduce  youth,  particularly  out-of- 
school  youth,  to  the  services  of  the  One- 
Stop  system  early  in  their  development 
and  to  encourage  the  use  of  the  Chie- 
Stop  system  as  an  entry  point  to 
obtaining  education,  training,  and  job 
search  services. 

Subpart  H— Youth  Opportunity  Grant 
Programs 

This  subpart  explains  that 
competitive  procedures  for  awarding 
Youth  Opportunity  Grants  will  be 
established  by  the  Secretary.  It  also 
restates  statutory  language  regarding  the 
eligibility  of  Local  Boards  and  other 
entities  in  high  poverty  areas  to  apply 
for  Youth  Opportunity  Grants. 


Provisions  of  the  Act  regarding 
eligibility  for  services  under  Youth 
Opportunity  Grants  and  the  process  for 
establishing  performance  measures  are 
clarified  at  §§664.800  to  664.830.  The 
Department  views  these  grants  as  a 
distinct  opportunity  to  provide  a  variety 
of  needed  services  to  youth  in  high 
poverty  areas,  building  on  the  ciurent 
successful  activities  and  innovations 
already  at  work  in  many  communities. 

Part  665— Statewide  Activities  Under 
Title  I  of  the  Workforce  Investment  Act 

Introduction 

This  part  addresses  the  funds  reserved 
at  the  State  level  for  workforce 
investment  activities  imder  sections 
128(a)  and  133(2)  of  WIA. 

Subpart  A — General  Descriptiim 

This  subpart  provides  a  general 
description  of  Statewide  activities 
conducted  with  up  to  15  percent 
reserved  from  youth,  adult  and 
dislocated  worker  funding  streams  ("15 
percent  funds"),  and  up  to  an  additional 
25  percent  of  dislocated  worker  funds 
reserved  for  Statewide  activities  from 
annual  allotments  to  the  State. 

1.  Section  665.110(b)  explains  that  the 
15  percent  reserved  funds  may  be 
pooled  and  expended  on  workforce 
investment  activities  without  regard  to 
the  source  of  the  funding.  For  example, 
funds  reserved  from  the  adult  funding 
stream  may  be  used  to  carry  out 
Statewide  youth  activities  and  vice 
versa.  The  Department  believes  that  the 
use  of  these  funds  can  provide  critical 
leadership  in  the  development  and 
continuous  improvement  of  a 
comprehensive  workforce  investment 
system  for  each  State  and,  as  a  resiilt, 
create  a  national  system  to  which  job 
seekers  and  workers  can  look  for  expert 
assistance,  and  employers  can  look  for 
a  qualified  workforce. 

Subpart  B — Required  and  Allowable 
Statewide  Workforce  Investment 
Activities 

This  subpart  discusses  required  and 
optional  activities  conducted  with  funds 
reserved  from  the  three  title  I  funding 
streams  (youth,  adults,  and  dislocated 
workers). 

1.  Required  Activities:  Section 
665.200  identifies  the  eight  activities 
which  each  State  is  required  to  carry  out 
with  its  reserved  funds  from  the  three 
funding  streams.  The  Governor  must 
reserve  funding  for  these  activities,  but 
has  discretion  to  determine  the  amount 
reserved,  up  to  the  maximimi  15  percent 
of  each  funding  stream.  One  use  of  these 
funds  is  administration,  subject  to  the 
five  percent  administrative  cost 
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limitation  at  20  CFR  667.?10(a)(l).  This 
section  clarifies  that  while  there  is  no 
specific  amount  for  each  of  the  seven  of 
the  eight  required  activities  to  be  carried 
out  with  the  15  percent  funds,  it  is 
expected  that  the  State  will  expend  a 
sufficient  amount  to  ensure  effective 
implementation  of  those  activities.  The 
eighth  required  activity,  rapid  response, 
is  discussed  in  subpart  C. 

2.  Optional  Activities:  Section  665.210 
also  identifies  activities  which  each 
State  is  allowed  to  carry  out  with  the  15 
percent  funds.  For  the  first  time.  States 
have  the  discretion  to  conduct  research 
and  demonstration  projects,  and 
incumbent  worker  projects,  including 
the  establishment  and  implementation 
of  an  employer  loan  program.  Section 
665.220  makes  clear  that  employed 
(incumbent)  workers  served  under 
projects  funded  with  these  reserve  funds 
are  not  required  to  meet  the 
requirements  that  training  is  needed  to 
lead  to  a  self-sufficient  wage  applicable 
to  employed  adult  or  dislocated  workers 
served  with  local  formula  funds. 

Subpart  C— Rapid  Response  Activities 

This  subpart  addresses  the  use  of 
funds  that  must  be  reserved  (up  to  25 
percent  of  dislocated  worker  funds 
allotted  to  States  imder  section 
132(b)(2)(B)  of  WIA)  to  provide  rapid 
response  assistance. 

1.  Section  665.300  describes  what  are 
rapid  response  activities  and  who  is 
responsible  for  providing  them.  Rapid 
response  assistance  commences  at  the 
site  of  dislocation  as  soon  as  a  State  has 
received  a  WARN  notice,  a  public 
announcement  or  other  information  that 
a  mass  dislocation  or  plant  closure  is 
scheduled  to  take  place.  The 
Department  believes  that  this  early 
intervention  featiu»  for  dislocated 
workers,  if  provided  in  a  comprehensive 
and  systematic  manner  through 
collaboration  between  the  State  and 
Local  Boards,  One-Stop  partners  and 
other  applicable  entities,  is  critical  to 
enabling  workers  to  minimize  the 
duration  of  unemployment  following 
layoff.  The  Department  strongly  urges 
States  and  Local  Boards  to  implement 
processes  that  allow  for  core  services  to 
be  an  integral  part  of  rapid  response 
assistance,  preferably  on-site,  if  the  size 
of  the  dislocation  or  other  factors 
warrant  it.  Further,  WIA  defines  a 
dislocated  worker  at  section  101(9)  in  a 
way  that  permits  formula  funds  to  be 
used  for  intensive  and  training  services 
for  workers:  (1)  As  soon  as  they  have 
layoff  notices;  or  (2)  six  months  (180 
days)  prior  to  layoff  if  employed  at  a 
facility  that  has  made  a  general 
announcement  that  it  will  close  within 
180  days. 


The  Department  believes  that  this  is  a 
critical  period  for  workers,  States.  Local 
Boards,  One-Stop  operators  and  partners 
to  begin  to  make  important  decisions. 
One  important  decision  is  whether  there 
are  sufficient  formula  funds  in  the  State 
(at  the  State  or  local  levels)  to 
adequately  serve  the  workers  being 
dislocated,  or  whether  national 
emergency  grant  funds  must  be 
requested  in  a  timely  manner  so  that  all 
services  are  available  to  the  workers 
when  they  need  them. 

2.  In  response  to  niunerous  concerns 
regarding  whether  rapid  response  funds 
may  be  used  beyond  those  types  of 
required  rapid  response  assistance 
described  in  the  Act  and  §  665.310,  the 
Department  has  elaborated  on  the 
auUiorized  rapid  response  activities  in 
the  regulation  at  §  665.320.  These 
additioneil  activities  were  recommended 
by  experts  consulted  on  this  topic. 

3.  Section  665.330  addresses  the 
linkage  of  rapid  response  assistance  and 
WIA  title  I  assistance  to  NAFTA- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA).  This  linkage  is  an 
important  feature  of  the  One-Stop 
delivery  system,  and  a  requirement 
under  NAFTA-TAA. 

Part  666 — ^Performance  Accountability 
Under  Title  I  of  the  Workforce 
Investment  Act 

Introduction 

This  part  presents  the  performance 
accountability  requirements  under  title  I 
of  the  Act.  This  part  of  the  regulations 
primarily  summarizes  the  statutory 
language  in  the  Act  and  clarifies  a  few 
key  areas  based  on  input  the 
Department  has  received.  WIA's 
purpose  is  to  provide  workforce 
investnjent  activities  that  improve  the 
quality  of  the  workforce.  The 
Department  is  strongly  committed  to  a 
systemwide  continuous  improvement 
approach,  grounded  upon  proven 
quality  principles  and  practices.  The 
regulations  identify  some  of  the  major 
issues  where  further  guidance  will  be 
provided. 

Subpart  A — State  Measures  of 
Performance 

1.  Indicators:  Section  666.100 
identifies  the  15  core  indicators  of 
performance  and  the  two  customer 
satisfaction  indicators  that  States  are 
required  to  address  in  title  I  grant 
applications.  The  15  core  indicators 
represent  the  foiu"  core  indicators  that 
will  be  applied  separately  for  the  three 
population  categories  (adult,  dislocated 
workers  and  eligible  youth  age  19 
through  21)  for  a  total  of  12  indicators 
and  the  three  youth  indicators.  There  is 


one  customer  satisfaction  indicator  for 
participants  and  one  for  employers. 
Section  666.110  clarifies  that  Governors 
may  develop  additional  performance 
indicators  to  be  negotiated  with  Local 
Boards  and  that  these  additional 
indicators  must  be  included  in  the  State 
Plan. 

2.  Definitions:  Section  666.100(b)  also 
explains  that  the  Departments  of  Labor 
and  Education  will  issue  more  detailed 
definitions  for  the  title  I  and  title  II 
indicators  after  further  consultation 
with  representatives  identified  in 
section  502(b)  of  WIA.  The  Departments 
will  consult  further  on  the  indicator 
definitions,  including  taking  into 
account  factors  such  as  the  degree  of 
difficulty  and  expense  of  collecting  data 
and  reporting  on  the  measures. 

3.  Negotiations:  As  noted  at 

§  666.120(a),  the  Department  will 
provide  further  guidance  on  each  of 
these  areas  after  additional  consultation. 
Section  666.120(b)  addresses  the 
requirement  that  States  must  submit 
expected  or  proposed  levels  of 
performance  for  the  core  indicators  and 
customer  satisfaction  indicators  for 
years  one  through  three  of  the  State 
Plan.  The  Department  may  require 
States  to  express  levels  of  improvement 
as  a  percentage  improvement  over  the 
previous  year's  actual  performance.  The 
Department  recognizes  that  continuous 
improvement  is  more  than  incremental 
increases  in  performance  and  will 
develop  a  comprehensive  and  rigorous 
approach  to  integrate  continuous 
improvement  at  all  levels  of  the 
workforce  investment  system.  The 
Department  received  input  that 
imderscored  this  need  to  view     , 
continuous  improvement  as  a  system 
building  activity,  not  a  compliance 
activity. 

4.  Participants  Included  in  ^4easu^es: 
The  Department  was  requested  to  clarify 
when  a  customer  becomes  a  participant 
for  the  purpose  of  applying  the  core 
indicators  of  performance.  Section 
666.140  explains  that  all  individuals, 
except  for  those  adults  and  dislocated 
workers  who  receive  services  that  are 
self-service  or  primarily  informational, 
must  be  registered  and  included  in  the 
core  indicators  of  performance.  The 
Department  will  issue  guidance  to 
further  specify  which  activities  and 
services  require  registration  and  which 
ones  do  not.  In  addition,  §  666.140(b) 
implements  the  requirement  that  a 
standardized  record  must  be  completed 
for  registered  participants. 

5.  Wage  Record  Data.  Section 
136(f)(2)  of  the  Act  requires  States  to  use 
quarterly  wage  records,  consistent  with 
State  law,  to  measure  progress  on  the 
core  indicators  of  performance.  Section 
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666.150  clarifies  that  each  State  must 
describe  its  strategy  for  using  quarterly 
wage  record  data  for  performance 
measurement  in  the  State  Plan.  The 
State  Plan  must  also  identify  the  entities 
that  may  have  access  to  the  wage  record 
data  for  this  purpose.  In  addition, 
§  666.150(c)  defines  "quarterly  wage 
record  information"  (1)  as  wages  paid  to 
an  individual,  (2)  the  individual's  social 
security  number  (or  niunbers  if  more 
than  one),  (3)  the  employer's  name, 
address.  State  where  located,  and  (4)  the 
Federal  employer  identification  number 
(when  known).  As  requested,  the 
Department  will  continue  to  explore  the 
implications  and  provide  guidance  for 
compl)ring  with  the  confidentiality 
requirements  at  section  444  of  the 
General  Education  Act  (20  U.S.C.  1232g 
(as  added  by  the  Family  Educational 
Rights  and  Privacy  Act  of  1974). 
Fvulhermore,  the  Department  will 
continue  to  take  into  accoimt  concerns 
about  possible  violations  of  State 
unemployment  compensation  laws, 
confidentiality  and  privacy  statutes  and 
wage  record  collection  systems.  The 
Department  will  issue  further  guidance 
about  the  use  of  quarterly  wage  records. 

Subpart  B — Incentives  and  Sanctions 
for  State  Performance 

1.  Criteria:  Section  666.200  restates 
the  eligibiUty  criteria  for  States  to  apply 
for  an  incentive  grant.  Section  666.210 
addresses  the  use  of  incentive  funds  for 
one  or  more  innovative  programs 
consistent  with  requirements  of  title  I  of 
WIA,  tide  n  of  WIA  and  the  Carl  D. 
Perkins  Vocational  and  Applied 
Technology  Education  Act. 

2.  Timing:  There  were  suggestions 
that  the  Department  postpone  the 
incentive  program  until  a  State's  second 
year  progress  report  is  received. 
Additional  time  has  also  been  requested 
to  enable  the  workforce  investment 
system  to  have  a  year  of  performance 
information  to  assist  in  establishing 
baseline  levels  and  to  learn  more  about 
using  the  imemployment  compensation 
wage  records  for  performance 
measurement  and  about  the  data  and 
reporting  systems  for  title  II  AdiUt 
Education  and  Literacy  programs  and 
Carl  D.  Perkins  programs.  The 
Department  recognizes  these  concerns 
and  is  considering  available  options. 
The  regulations  do  not  address  the 
timing  issue. 

3.  Awards:  Section  666.230  explains 
that  the  Secretary  of  Labor  will  consult 
with  the  Secretary  of  Education  and 
issue  annual  instructions  listing  the 
amounts  of  incentive  funds  available  to 
each  eligible  State  and  giving 
application  instructions.  The  list  will  be 
developed  after  annual  performance 


reports  are  received  and  will  be  based 
on  the  reported  performance.  It  also 
describes  the  factors  that  will  be  taken 
into  accoimt  in  determining  the  amount 
of  Incentive  Grant  awards. 

4.  Sanctions:  Section  666.240 
explains  that  States  failing  to  meet  for 
any  program  adjusted  levels  of 
performance  for  core  indicators  and  the 
customer  satisfoction  indicators  for  any 
program,  in  any  year,  will  receive 
technical  assistance,  if  requested.  If  a 
State  fails  to  meet  the  required 
indicators  for  the  same  program  for  a 
second  consecutive  year,  the  State  may 
receive  a  reduction  of  as  much  as  five 
percent  of  the  succeeding  year's  grant 
allocation. 

Subpart  C — Local  Measures  of 
Performance 

Section  666.300  explains  that  each 
local  workforce  investment  area  will  be 
subject  to  the  same  15  core  performance 
indicators  and  two  customer  satisfaction 
indicators  that  States  are  required  to 
address.  Governors  may  elect  to  apply 
additional  performance  indicators  to 
local  areas.  Section  666.310  states  that 
local  performance  levels  will  be  based 
on  the  State  adjusted  levels  of 
performance  and  negotiated  by  the 
Local  Board  and  chief  elected  ofBcial 
and  the  Governor  to  account  for 
variations  in  local  conditions. 

Subpart  D — Incentives  and  Sanctions 
for  Local  Performance 

Section  666.400(a)  restates  local  area 
eligibility  for  State  incentive  grants. 
Section  666.400(b)  states  that  the 
amount  of  funds  available  for  incentive 
grants  and  specific  criteria  to  be  used 
are  determined  by  the  Governor.  Section 
666.420  also  explains  that  local  areas 
failing  to  meet  agreed  upon  levels  of 
performance  will  receive  technical 
assistance  for  any  program  year. 
Governors  must  take  corrective  actions 
for  local  areas  failing  to  meet  the 
required  indicators  for  two  consecutive 
years. 

Part  667  Administration  Provisions 

Introduction 

This  part  establishes  administrative 
provisions  which  apply  to  WIA 
programs  conducted  at  the  Federal, 
State  and  local  levels.  These  regulations 
are  written  to  clarify  what  was  written 
in  the  Act  and  to  assemble  all  of  the 
administrative  requirements  from  the 
various  parts  of  the  Act  and  other 
applicable  sources  in  order  to  facilitate 
the  administrative  management  of  WIA 
programs. 


Subpart  A — Funding 

This  subpart  addresses  fund 
availability.  Questions  have  been  raised 
about  to  reallotment  and  reallocation 
focused  on  procedures  and  amounts. 
The  regulation  clarifies  that  the  amount 
reserved  for  the  costs  of  administration 
is  excluded  fi-om  the  calculation  of 
unobligated  balances  upon  which 
reallotment/reallocation  are  to  be  based. 
The  regidation  also  emphasizes  that  any 
amount  to  be  recaptmed  and  the 
reallotment/reallocation  are  to  be 
separately  determined  for  each  of  the 
three  funding  streams.  Thus,  for 
example,  it  is  possible  that  a  State  may 
be  subject  to  recapture  of  youth  funds 
while  receiving  a  reallotment  of  adult 
funds.  The  Department  will  provide 
additional  guidance  on  these  processes. 

Subpart  B — Administrative  Rules,  Costs 
and  Limitations 

1.  Fiscal  and  Administrative  Rules: 
This  subpart  specifies  the  Rules 
applicable  to  WIA  grants  in  the  areas  of 
fiscal  and  administrative  requirements, 
audit  requirements,  allowable  cost/cost 
principles,  debarment  and  suspension,  a 
drug-free  workplace,  restrictions  on 
lobbying,  and  nondiscrimination.  This 
subpart  also  addresses  State  and  Local 
Board  conflict  of  interest  and  program 
income  requirements,  prociuement 
contracts  and  fee-for-service  use  by 
employers,  nepotism,  responsibility 
review  for  grant  applicants,  and  the 
Governor's  prior  approval  authority  in 
subtitle  B  programs.  Section  667.170 
sets  forth  the  Department's  authority  to 
perform  a  responsibility  review  of 
potential  grant  applicants.  The 
Department  may  review  any  information 
that  has  come  to  its  attention  as  part  of 
an  assessment  of  applicant's 
responsibility  to  administer  Federal 
funds.  The  responsibifity  tests  include 
the  items  set  forth  in  paragraphs  (a)(1) 
through  (a)(14).  In  this  section,  the  term 
"include"  is  used  as  it  is  throughout  the 
Interim  Final  Ride,  to  indicate  an 
illustrative,  but  not  exhaustive  list  of 
examples. 

2.  Administrative  Costs: 
Administrative  Cost  Limits:  Section 
667.210  restates  the  provision  of  the  Act 
which  set  a  State  level  administrative 
cost  limit  of  five  percent  of  total  funds 
allotted  to  the  State  by  the  Department 
and  a  local  administrative  cost  limit  of 
10%  of  funds  allocated  by  the  State  to 
the  local  area.  It  also  provides  that  the 
cost  limitation  applicable  to  awards 
under  subtitle  D  will  be  specified  in  the 
grant  agreement.  In  addition,  this 
regulation  includes  a  provision  which 
excludes  from  the  administrative  cost 
limitation  calculation  the  acquisition 
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costs  of  hardware  and  software  used  for 
tracking  and  monitoring  participants, 
and  for  collecting,  storing  and 
disseminating  information  required  as  a 
core  service  under  the  Act. 

Definition  of  Administrative  Costs: 
Section  667.220  provides  the 
Department's  definition  of 
Administrative  Costs.  To  comply  with 
the  statutory  requirement  for 
consultation  with  the  Governors  in 
developing  this  definition,  the 
Department  consulted  with 
representatives  of  the  Governors  and 
included  both  State  and  local 
stakeholders  in  the  discussion.  In 
addition  to  the  input  received  through 
the  consultation,  the  Department 
received  suggestions  related  to  the 
definition  of  administrative  costs  in 
various  forums  and  by  direct 
communications  from  a  number  of 
different  sources.  The  key  theme  which 
emerged  is  that  the  function  and 
intended  purpose  of  an  activity  should 
be  used  to  determine  whether  the  costs 
associated  with  it  should  be  charged  to 
the  program  or  administrative  cost 
category. 

The  Department  received  input 
regarding  what  to  include  and  what  to 
exclude  from  the  definition  of 
administrative  costs.  There  were 
specific  recommendations  that  costs  of 
information  technology  and  costs 
associated  with  continflous 
improvement  activities  be  excluded 
from  the  administrative  cost  category. 
These  suggestions  helped  the 
Department  as  it  framed  the  regulation 
which  defines  administrative  costs. 

The  Department  valued  this 
consultation  and  carefully  considered 
all  input  and  crafted  its  definition  to 
incorporate  this  function-based 
approach.  The  regulation  enumerates 
those  functions  of  State  Boards,  Local 
Boards  and  boards  of  chief  elected 
officials  which  are  classified  as 
administrative  and  indicates  that  those 
costs  and  the  costs  of  like  activities/ 
functions  performed  by  One-Stop 
operators  are  classified  as 
administrative  costs.  The  regulation  also 
includes  additional  cost  classification 
guidance  to  clarify  areas  where 
questions  have  arisen  concerning  the 
allocation  of  costs  between  the  program 
and  administrative  categories.  The 
regulation  provides  the  system  with  the 
flexibility  needed  to  allocate  costs  to  the 
program  or  administrative  cost  category 
based  on  the  purpose  or  nature  of  the 
activity  or  function.  As  a  result,  the 
locus  of  responsibility  and  intended 
purpose  of  the  function,  whether  direct 
or  indirect,  determines  the  appropriate 
cost  category. 


3.  Prohibited  Activities:  Sections 
667.260  through  270  address  a  number 
of  prohibited  activities  that  are  located 
in  various  sections  of  the  Act.  The 
regulation  clarifies  the  Department's 
interpretation  that  the  Act's  prohibition 
on  employment  generating  activities, 
economic  development  and  other 
similar  activities  does  not  apply  when 
they  are  directly  related  to  training  of 
eligible  participants.  It  is  not  intended 
that  such  activities  must  benefit 
individually  identified  participants  to 
be  allowable,  rather,  such  approaches  as 
first  source  hiring  agreements  that 
promise  to  benefit  participants  as  a 
group  would  suffice.  The  Rule  includes 
a  list  of  activities  that  may  be  provided 
as  allowable  economic  development  or 
similar  activities.  This  list  is  not  meant 
to  be  exclusive.  There  may  be  other 
activities  of  a  similar  nature  that  are 
directly  related  to  training  for  eligible 
individuals  that  are  permissible  under 
WIA.  In  this  section,  the  term  include  is 
used,  as  it  is  throughout  the  Interim 
Final  Rule,  to  indicate  an  illustrative, 
but  not  exhaustive,  list  of  examples. 
With  respect  to  the  prohibition  of  WIA 
support  of  inducing  relocation  of  a 
business,  the  regulation  provides  a 
process  for  a  preaward  review  to  ensure 
that  funds  are  not  spent  in  violation  of 
the  provision.  Section  667.269  specifies 
where  the  procedures  for  resolution  of 
violations  of  these  prohibitions,  as  well 
as  the  related  sanctions  and  remedies, 
can  be  found. 

Sectarian  Facilities:  Section  667.266 
restates  the  Act's  prohibition  on  the 
employment  of  participants  in  the 
construction,  operation,  or  maintenance 
of  a  facility  that  is  used  for  sectarian 
instruction  or  as  a  place  of  religious 
worship,  and  describes  the  Act's  limited 
exception  to  this  prohibition. 

4.  Impairment  of  Collective 
Bargaining  Agreements:  Section  667.270 
lists  the  safeguards  that  ensure  that 
participants  in  WIA  activities  do  not 
displace  other  employees.  These 
include  the  prohibition  on  impairment 
of  existing  contracts  for  services  or 
collective  bargaining  agreements  that  is 
contained  in  WIA  section  181(b)(2). 
When  an  employment  and  training 
activity  described  in  WIA  section  134 
would  be  inconsistent  with  a  collective 
bargaining  agreement,  the  Rule  requires 
that  the  appropriate  labor  organization 
and  employer  provide  written 
conciurence  before  the  activity  begins. 

5.  Labor  Protections:  Section  667.272 
requires  that  individuals  engaged  in  on- 
the-job  training  or  employed  in 
activities  imder  Title  I  of  WIA  must  be 
paid  at  the  same  rate,  including  the 
same  periodic  wage  increases,  as  other 
workers  who  are  similarly  situated  in 


similar  occupations  by  the  same 
employer  and  who  have  similar 
training,  experience  and  skills.  Wage 
rates  must  be  in  accordance  with 
applicable  law,  and  must  be  at  least 
equal  to  the  rate  specified  in  section 
6(a)(1)  of  the  Fair  Labor  Standards  Act 
of  1938  (FLSA)  (29  U.S.C.  206(a)(1))  or 
the  applicable  State  or  local  minimum 
wage  law,  whichever  is  higher.  The 
determination  of  whether  an  individual 
is  "employed"  in  a  WIA  activity  for 
purposes  of  this  provision,  including 
participation  in  paid  or  unpaid  work 
experience,  must  be  made  in  accordance 
with  the  requirements  of  the  FLSA. 
Questions  regarding  the  application  of 
FLSA  to  participants  in  WIA  activities 
should  be  directed  to  the  DOL, 
Employment  Standards  Administration, 
Wage  and  Hour  Division. 

Section  677.274  mandates  that  all 
Federal  and  state  health  and  safety 
standards  and  state  workers' 
compensation  laws  applicable  to  the 
working  conditions  of  similarly  situated 
workers  are  equally  applicable  to  the 
working  conditions  of  participants  in 
programs  and  activities  under  Title  I  of 
WIA.  Paragraph  (b)(2)  clarifies  the 
application  state  workers'  compensation 
laws  to  individuals  engaged  in  work 
experience.  If  a  State  workers' 
compensation  law  does  not  apply  to  a 
participant  in  work  experience, 
insurance  coverage  must  be  secured  for 
injuries  suffered  by  the  participant  in 
the  course  of  such  work  experience. 

6.  Nondiscrimination:  Section  188  of 
the  Act  prohibits  discrimination  on  the 
basis  of  race,  color,  national  origin,  sex, 
age,  disability,  religion,  political 
affiliation  or  belief,  participant  status, 
and  against  certain  noncitizens.  It  also 
requires  the  Secretary  to  issue 
regulations  "necessary  to  implement 
this  section  not  later  dian  one  year  after 
the  date  on  enactment"  of  the  Act.  The 
Department  anticipates  the  publication 
of  an  Interim  Final  Rule  to  implement 
the  nondiscrimination  and  equal 
opportunity  provisions  of  the  Act  p'rior 
to  July  1, 1999  (63  FR  62003,  November 
9, 1998).  The  Rule  will  be  located  at  29 
CFR  part  37. 

The  provisions  of  WIA  sec.  188  are 
substantially  similar  to  sec.  167  of  JTPA, 
as  amended.  As  a  consequence,  the 
Department  anticipates  little  difference 
between  29  CFR  part  37  and  the 
regulation  implementing  sec.  167. 
Section  667.275(a)  provides  that 
recipients  must  comply  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  the  Act  and 
its  implementing  regulations.  This 
provision  is  substantially  similar  to  that 
found  in  §  627.210,  the  companion 
section  of  the  regulations  implementing 
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the  JTPA.  A  slight  modification  has 
been  made  to  the  language  to  eliminate 
any  possible  confusion  about  who  is 
covered  by  sec.  188.  The  term  recipient, 
as  used  in  §  671.275,  has  the  same  broad 
meaning  as  that  found  in  other  civil 
rights  regulations  (for  example,  in  29 
CFR  parts  31,  32,  and  34).  and  that 
meaning  will  be  carried  over  to  29  CFR 
part  37.  In  the  context  of  §  667.275,  a 
recipient  is  any  entity  that  receives 
funds  under  title  I  of  the  Act  (except  for 
the  ultimate  beneficiary)  whether  the 
assistance  comes  directly  from  the 
Department,  through  the  Governor,  or 
through  another  recipient.  Some  entities 
may  be  identified  as  vendors  or 
subrecipients,  or  some  other  term. 
However,  for  the  purpose  of  §  667.275, 
these  entities  are  considered  recipients 
and  subject  to  section  188  and  its 
implementing  regulations.  Section 
667.275  generally  follows  the  language 
in  §  667.210,  but  provides  for  the 
exception  found  in  sec.  188(a)(3).  This 
exception  allows  for  using  funds  under 
title  I  of  WIA  to  employ  participants  in 
maintenance  of  a  part  of  a  religious 
facility  that  is  not  primarily  or 
inherently  devoted  to  sectarian 
instruction  or  religious  worship,  in  a 
case  in  which  the  organization  operating 
the  facility  is  part  of  a  program  or 
activity  providing  services  to 
participants. 

Subpart  C — Reporting  Requirements 

There  were  suggestions  and  questions 
related  to  the  mechanics  of  reporting.  In 
response,  §  667.300  indicates  that  the 
Department  will  issue  instructions  and 
formats  for  financial,  participant  and 
performance  reporting.  We  anticipate 
that  reporting  will  be  done 
electronically.  Section  667.300  also 
provides  that  a  grantee  may  impose 
different  reporting  requirements  on  its 
subrecipients  including  different  forms, 
shorter  due  dates,  etc.  When  a  State  is 
the  grantee  and  plans  to  impose 
different  reporting  requirements,  it  must 
describe  them  in  its  State  Plan.  Section 
667.300(e),  concerning  the  Annual 
Performance  Progress  Report  specifies 
the  situations  under  which  a  sanction, 
including  a  possible  reduction  in  the 
subsequent  year's  grant  amoimt,  may  be 
imposed. 

Subpart  D — Oversight  and  Monitoring 

This  subpart  includes  regulations 
which  provide  for  both  Federal  and 
State  oversight  responsibilities.  For 
formula  grants,  the  Department's 
monitoring  of  the  States  will  be 
conducted  primarily  at  the  State  level 
and  may  include  a  sample  of 
subrecipients.  The  regulation 
emphasizes  the  requirement  that  States 


funded  under  this  program  develop  a 
Statewide  monitoring  system.  States 
must  be  able  to  demonstrate  that  the 
monitoring  system  meets  certain 
regulatory  requirements.  One  way  to  so 
demonstrate  is  to  make  a  monitoring 
plan  available  for  Federal  review.  The 
regulation  which  specifies  the  oversight 
roles  and  responsibilities  of  WIA  grant 
recipients  and  subrecipients  reflects  the 
statutory  language  of  sections  183  and 
184  of  the  Act. 

Subpart  E — Resolution  of  Findings  from 
Monitoring  and  Oversight  Reviews 

1.  Resolution  of  Findings  and  Gmnt 
Officer  Resolution  Process:  This  subpart 
addresses  the  resolution  of  findings  that 
arise  fi'om  audits,  investigations, 
monitoring  reviews,  and  the  Grant 
Officer  resolution  process.  The 
processes  are  essentially  the  same  as 
they  were  under  JTPA. 

2.  Nondiscrimination:  To  avoid 
confusion  about  which  procedures 
apply  to  nondiscrimination  findings,  the 
regulation  specifies  that  findings  arising 
from  investigations  or  reviews 
conducted  under  nondiscrimination 
laws  are  to  be  resolved  in  accordance 
with  section  188  of  the  Act  and  the 
applicable  Department  of  Labor 
nondiscrimination  regulations.  While  29 
CFR  part  34  is  currently  in  effect,  the 
Department  will  issue  a  new  29  CFR 
part  37  to  specifically  implement  the 
provisions  of  section  188  of  WIA. 
Therefore,  States  which  do  not  fully  or 
partially  implement  WIA  before  July  1, 
2000  will  be  subject  to  the  rules  of  29 
CFR,  part  34  during  PY  99.  All  States 
that  implement  early,  including  those 
which  implement  under  a  transition 
plan,  will  be  subject  to  the  new  rules  at 
29  CFR,  part  37,  during  PY  99. 

Subpart  F — Grievance  Procedures, 
Complaints,  and  State  Appeals 
Processes 

There  were  recommendations  for  and 
against  the  application  of  grievance 
procedures  to  One-Stop  partners  not 
funded  by  the  Department.  In  response, 
the  regulations  allow  such  partners  to 
file  a  grievance  or  complaint  when  they 
are  affected  by  the  WIA  system,  but  do 
not  attempt  to  address  any  grievance  or 
complaint  that  might  arise  about  their 
own  programs.  Grievance  procedures 
available  in  partners'  programs  are  those 
available  under  the  law  authorizing  that 
program.  A  person  who  believes  that  a 
partner  may  have  violated  WIA  may  use 
the  grievance  procedure  available  under 
WIA. 

1.  Grievance  Procedures:  Section 
667.600  describes  those  elements 
required  for  local  area,  State  and  other 
direct  recipient  grievance  procedures.  It 


also  specifies  that  complaints  of 
discrimination  follow  the  resolution 
process  at  sec.  188  and  Department  of 
Labor  nondiscrimination  regulations. 
The  regulation  specifies  the  two 
situations  in  which  the  Department  will 
investigate  and/or  review  allegations 
that  arise  through  local,  State  and  other 
direct  recipient  grievance  procedures.  In 
particular,  as  part  of  the  State's 
responsibilities,  it  must  provide  an 
opportunity  for  a  timely  review  of  local 
level  grievance  adjudications. 

2.  Complaints  and  Appeals:  Sections 
667.630-650  address  complaints  and 
reports  of  criminal  activity,  and  the 
additional  appeal  processes  which  a 
State  must  have  for  its  WIA  programs 
for  nondesignation  of  local  areas, 
termination  of  eligibility  or  denial  of 
training  providers,  and  testing  and 
sanctions  for  use  of  controlled 
substances. 

Subpart  G — Sanctions,  CorrectiTe 
Actions,  and  Waiver  of  Liability 

This  subpart  addresses  sanctions  and 
corrective  actions,  waiver  of  liability, 
advance  approval  of  contemplated 
corrective  actions,  as  well  as  the  offset 
and  State  deduction  provision. 

Subpart  H — Adminisfrative 
Adjudication  and  Judicial  Review 

This  subpart  specifies  those  actions 
which  may  be  appealed  to  the 
Department's  Office  of  Administrative 
Law  Judge  (OALJ),  and  the  rules  of 
procedure  and  timing  of  decisions  for 
OALJ  hearings.  Section  667.825  sets 
forth  special  requirements  that  apply  to 
reviews  of  MSFW  and  INA  grant 
selections.  These  rules  are  similar  to 
those  currently  in  effect  under  JTPA. 
Section  667.840  also  provides  for  an 
alternate  dispute  resolution  process.  In 
addition,  §  667.850  describes  the 
authority  for  judicial  review  of  a  final 
order  of  the  Secretary. 

Subpart  I — ^Transition 

Section  667.900  indicates  that  a 
Governor  may  reserve  up  to  two  percent 
of  Program  Years  1998  and  1999  JTPA 
formula  fimds,  of  which  not  less  than 
50%  must  be  made  available  to  local 
entities,  for  expenditure  on  WIA 
transition  planning  activities.  It 
specifies  that  the  source  of  funds  may  be 
any  one  or  more  of  JTPA's  titles  or 
subtitles.  It  includes  a  provision  that 
expressly  states  the  Department's 
position  to  exclude  funds  so  reserved 
trojn  any  calculation  of  compliance  with 
JTPA  cost  limitations.  The  Governor 
must  decide  to  make  the  funds  available 
to  one  or  more  local  entities.  These 
might  include  a  local  JTPA  entity,  a 
local  entity  establish^  for  the  purpose 
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of  operating  WIA  programs,  or  any  other 
local  entity.  Additional  information  and 
guidance  on  the  process  of  transition 
will  be  forthcoming. 

Part  668 — Indian  and  Native  American 
Programs 

Introduction 

This  part  establishes  the  operation  of 
employment  and  training  programs  for 
hidians  and  Native  Americans  under  the 
authority  of  section  166  of  the  Act.  This 
part  is  broken  into  subparts  dealing 
with:  Purposes  and  policies;  service 
delivery  systems;  customer  services; 
youth  services;  services  to  communities; 
grantee  accountability;  planning  and 
funding;  administration;  and 
miscellaneous  provisions  such  as 
waivers.  In  crafting  the  section  166 
regulations,  the  Department  attempted 
to  represent  the  program  from  the 
grantees'  perspectives,  and  to  provide 
an  organization  which  is  relatively  easy 
to  follow  and  as  comprehensive  as 
possible  without  repeating  major 
sections  of  the  general  WIA 
administrative  regulations  contained  in 
part  667.  Cross-references  to  that  part 
are  provided  in  the  body  of  these 
regulations,  when  appropriate. 

Need  for  Regulations 

There  are  several  reasons  why  these 
regulations  exist  separately,  and  why 
they  contain  the  areas  regulated.  The 
primary  reason  separate  regulations  are 
drafted  for  the  section  166  program  is 
that  it  is  clearly  the  intent  of  Congress 
and  the  Administration  that  there  be  a 
supplemental  employment  and  training 
program  under  WIA  solely  for  Indians 
and  Native  Americans,  with 
requirements,  policies,  and  procedures 
unique  to  that  customer  group.  The 
current  grantee  community  stated  a 
desire  to  have  regulations  which  are  as 
self-contained  as  possible.  Therefore, 
some  material  covered  under  the 
regulations  implementing  the  State 
workforce  investment  system  is 
repeated  in  these  regulations,  but 
usually  not  in  the  depth  contained  in 
part  667.  Cross-references  direct  the 
grantee  to  sections  where  greater  detail 
is  provided. 

Subject  Areas  Covered 

The  specific  subject  areas  covered  by 
these  regulations,  and  cited  above,  are 
being  regulated  because  the  language  of 
section  166  does  not  cover  the  detailed 
operation  of  the  program.  Statements  of 
policy  are  made  to  clearly  delineate  the 
Department's  position  with  respect  to 
the  section  166  program  and  the  natiue 
of  the  relationship  between  the 
Department  and  its  section  166  grantees 


Areas  such  as  those  concerning  the 
designation  of  section  166  grantees  must 
be  regulated  in  order  to  clarify  the 
statutory  provisions,  and  it  is  desirable 
to  clearly  define  these  procediu-es  and 
requirements  for  ease  of  compliance  by 
those  who  are  or  wish  to  be  part  of  the 
system.  The  subparts  in  this  Interim 
Final  Rule  represent  a  logical  sequence, 
from  policies  and  purposes  through 
miscellaneous  provisions,  generally 
representing  the  reality  of  program 
implementation  as  experienced  by  the 
typical  grantee.  This  sequence  reflects 
grantee  comments.  The  primary  vehicle 
for  soliciting  input  on  these  regulations 
is  the  Native  American  Employment 
and  Training  Council.  Drafts  of  areas 
under  consideration  for  regulation  were 
circulated  to  the  grantee  community  by 
the  Council,  in  their  statutorily- 
mandated  advisory  role.  Input  received 
from  grantees  came  either  through  the 
Council  or  directly  to  ETA's  Division  of 
Indian  and  Native  American  Programs 
(DINAP),  either  in  writing  (including 
faxes),  orally  (over  the  telephone),  or  via 
E-Mail.  There  were  also  discussion 
sessions  held  at  the  three  multi-regional 
meetings  in  Washington,  DC, 
Albuquerque,  and  Maui,  as  well  as  at 
the  Advisory  Council  meeting  in 
November  in  Washington.  DC.  Each  of 
these  meetings  generated  suggestions 
which  were  considered  in  crafting  the 
present  regulations.  Input  was  also 
received  through  individual  members  of 
the  Work  Group,  which  is  a  body 
composed  of  Council  members  and 
other  select  grantee  program  directors, 
and  is  an  official  Council  subconunittee. 
All  in  all,  well  over  50  parties  submitted 
views  on  various  aspects  of  the  draft 
regulations.  The  most  significant  input 
is  synopsized  below. 

Areas  Not  Covered 

Because  a  Final  Rule  will  be  effective 
for  PY  2000,  this  Rule  was  designed  to 
address  issues  that  affect  grantees  who 
implement  in  PY  1999.  The  Department 
will  issue  program  direction  and 
administrative  guidance  to  assist 
implementing  grantees.  These  areas  are 
as  follows: 

1.  Transition  to  WIA:  Although 
several  sections  allude  to  the  transition, 
no  detailed  instructions  are  included  in 
this  Rule.  Because  this  event  will  occur 
only  once  for  each  grantee,  the 
Department  decided  that  the  conversion 
from  JTPA  to  WIA  would  be  more 
appropriately  covered  in  administrative 
guidance  to  be  completed  and 
distributed  to  grantees  at  a  later  date. 
This  includes  the  closeout  of  JTPA 
grants. 

2.  Public  Law  102-477:  A  separate 
subpart  was  suggested  to  address  the 


various  aspects  of  the  demonstration 
under  Pub.  L.  102-477,  The  Indian 
Employment,  Training  and  Related 
Services  Demonstration  Act  of  1992, 
including  procedures  for  transitioning 
bom  a  yrPA/WllA  grantee  to  a  "477 
tribe."  Because  no  separate  regulations 
are  authorized  for  the  demonstration, 
and  participation  is  limited  by  law  to 
Federally-recognized  tribes  and  Alaska 
Native  entities,  it  was  decided  that  such 
a  subpart  would  be  inappropriate. 
However,  §  668.930  clearly  states  that 
grantees  who  qualify  may  participate 
under  Pub.  L.  102-477.  The  Department 
considers  this  to  be  an  adequate 
reference  for  these  regulations. 

3.  Supplemental  Youth  Services:  The 
Department  believes  that  establishing  a 
separate  subpart  for  youth  services 
adequately  covers  the  provision  of 
youdi  services  for  these  regulations,  but 
it  recognizes  that  further  instruction  in 
the  creation  and  submission  of  these 
youth  plans  will  be  necessary.  In  order 
to  provide  the  flexibility  needed  to 
adapt  to  these  changes  as  they  occur,  the 
Department  believes  it  is  appropriate  at 
this  time  to  provide  policies  and 
procedures  for  the  youth  program  in 
program  guidance  and  policy 
documents. 

4.  Performance  Measures  and 
Standards:  While  performance  measures 
and  standards  are  referenced  in 

§  668.460  and  §  668.620,  these 
regulations  do  not  specify  which 
measures  may  or  must  be  used,  or  how 
accompanying  performance  standards 
will  be  derived.  The  development  of 
revised  performance  measiues  and 
levels  for  Native  American  employment 
and  training  grantees  has  been  on-going 
for  several  years  under  JTPA,  and  will 
continue  under  WIA.  This  effort  is 
considered  to  be  on  a  "separate  track" 
from  the  development  of  regulations. 
whether  under  JTPA  or  WIA.  When 
section  166  performance  measures  and 
standards  are  finalized,  they  will  be 
transmitted  to  the  grantees  in  a  separate 
administrative  issuance,  and  will  not 
appear  in  regulations. 

Subpart  A— Purposes  and  Policies. 

1.  Self-determination:  hi  §668.120. 
the  Department  clearly  commits  to  the 
principles  of  self-determination  and 
sovereignty,  and  names  DINAP  as  the 
"single  organizational  unit"  required  in 
the  Act  to  administer  section  166 
programs.  In  addition  to  the  language  in 
the  Act,  which  the  Department  thought 
it  appropriate  to  repeat  by  paraphrasing, 
the  Department  has  added  a  statement 
on  helping  customers  achieve  personal 
and  economic  self-sufficiency.  The 
Department  considers  this  statement  to 
be  one  of  the  prime  purposes  of  all 
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Federal  employment  and  training 
efforts,  and  especially  appropriate  to  the 
Native  American  population. 

2.  Consultation:  Tne  operating 
principle  of  "partnership"  is  embodied 
in  these  regulations  at  §  668.130,  which 
paraphrases  section  166  (h)(2)  of  the 
Act. 

3.  Definitions:  These  regulations  do 
not  repeat  definitions  covered  in  the  Act 
or  in  the  main  definitions  section  at 

§  660.300.  The  term  "underemployed" 
is  defined  in  this  section  of  the 
regulation  because  it  is  not  defined 
elsewhere,  and  the  definition  of  "family 
income"  is  specific  to  Indian  and/or 
Alaska  Native  circiunstances.  The 
Department  has  made  clarifications  to 
the  definition  of  "family  income"  for 
section  166  purposes.  The  regulations 
include  a  section  from  the  Alaska  Native 
Claims  Settlement  Act  (ANCSA)  (43 
U.S.C.  1626(c))  concerning  the  treatment 
of  income  for  Alaska  Natives  which  is 
applicable  by  law  to  all  Federally- 
funded  programs. 

4.  Applicable  Regulations:  To  create  a 
more  "user  friendly"  document,  the 
Department  added  §  668.140  to  the  Rule, 
which  describes  what  other  regulations 
affect  upon  section  166  program 
operation. 

Subpart  B — Service  Delivery  Systems 

1.  Designation:  The  current  JTPA 
designation  procedures,  eligibility 
requirements,  competition  hierarchies, 
etc.,  are  retained  in  this  Interim  Final 
Rule  for  PY  1999.  WIA  section  166 
requires  that  grantees  be  selected  on  a 
competitive  basis  except  where  a  waiver 
of  competition  is  granted  due  to 
successful  performance.  The 
requirements  for  the  selection  of 
grantees  through  the  designation 
process  are  set  forth  in  §  668.200 — 
§  668.280.  In  order  to  be  selectM  as  an 
INA  grantee,  an  entity  must  have  legal 
status  as  a  govenunent  or  agency  of  a 
government,  a  private  non-profit 
corporation  or  a  consortiiun  containing 
one  of  these  groups;  it  must  have  the 
ability  to  administer  federal  funds  as 
determined  imder  §  668.220;  and  it  must 
meet  certain  eligible  population 
requirements.  To  be  consistent  with  the 
goal  of  the  Indian  Self-Determination 
and  Education  Assistance  Act  and  to 
provide  Indians  with  the  opportimity  to 
achieve  "self-determination  essential  to 
their  social  and  economic  well-being," 
the  rule,  at  §  668.210,  gives  priority  in 
the  competitive  designation  process  to 
federally-recognized  Indian  tribes, 
Alaskan  Native  entities  and  consortia  of 
these  entities.  However,  as  part  of  the 
competitive  selection  process,  no  entity 
may  be  designated  as  an  INA  grantee 
unless  it  demonstrates  that  it  has  the 


ability  to  administer  federal  funds,  as 
defined  in  §  668.220.  The  Department 
believes  that  this  process  is  consistent 
with  the  mandates  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  and  with  the 
requirement  that  grants,  contracts,  and 
cooperative  agreements  be  made  on  a 
competitive  basis. 

The  Department  is  establishing  a  new 
designation  threshold  for  PY  2000  and 
beyond  in  §  668.200(b)(3).  with 
allowances  made  for  smaller  grantees 
wishing  to  participate  in  the 
demonstration  under  Pub.  L.  102-477. 
Also  for  PY  2000,  the  dates  for 
submission  of  the  Notice  of  Intent  and 
any  additional  required  supporting 
documentation,  contained  in  §§  668.240 
and  668  .250,  are  different  from  those 
for  PY  1999,  primarily  to  allow  both 
applicants  and  the  Department  more 
time  to  implement  the  designation 
process,  especially  in  the  event  of  more 
than  one  applicant  competing  for  a 
given  service  area.  An  area  of  frequent 
comment  involved  the  current  JTPA 
criteria  for  designation  as  a  Native 
American  grantee,  specifically  the 
issues  of  size  and  the  competition 
hierarchy.  Most  of  the  suggestions 
received  were  from  smaller  Federally- 
recognized  tribes,  either  without  the 
currently  required  1 ,000  Indian  or 
Native  American  population  in  their 
service  area  or  without  a  significant 
reservation  land  base  from  which  to 
claim  a  Hierarchy  1  preference.  There 
were  suggestions  that  the  Department 
abandon  the  numbers  altogether,  and 
instead  assign  a  dollar  threshold  which 
would  be  a  better  indication  of  grantee 
viability.  For  the  PY  2000  designation 
and  beyond,  the  Department  has  chosen 
$100,000  as  the  minimiun  funding 
threshold.  This  includes  any 
supplemental  youth  services  funds 
awarded  to  the  grantee.  In  response  to 
requests  from  some  smaller  grantees,  the 
Department  has  included  in 
§  668.200(b)(3)  a  statement 
"grandfathering  in"  those  cvurent 
grantees  which  do  not  meet  the 
$100,000  threshold  for  PY  2000  and 
beyond.  Also  in  response  to  suggestions 
received  from  some  smaller,  non-JTPA 
tribes  wishing  to  participate  in  the 
demonstratioU  under  Pub.  L.  102-477, 
the  Department  made  the  $100,000  limit 
applicable  to  total  resources  to  be 
included  in  the  "477  plan."  This  will 
enable  the  smaller  Federally-recognized 
tribes  to  receive  their  own  WIA  funding 
and  participate  in  the  demonstration 
authorized  by  P.L.  102-477,  if  their  total 
employment  and  training  funds  to  be 
included  in  the  plan  equal  or  exceed 
that  dollar  threshold.  There  were  also 


suggestions  that  the  Department  attempt 
to  accommodate  Congressionally 
mandated  service  areas.  States  and 
counties  identified  in  statute  as 
comprising  the  service  area  of  a  specific 
tribe  into  the  hierarchy  system,  which 
these  draft  regulations  attempt  to  do. 
The  Department  will  continue  to  review 
this  issue  as  it  develops  the  Final  Rule. 

2.  Geographic  Covemge:  To  address 
problems  which  have  arisen  under 
JTPA,  §668.294  states  the  Department's 
position  on  covering  specific  geographic 
areas  for  which  there  are  no  viable 
entities  willing  or  able  to  provide 
services  under  section  166  of  WIA.  The 
Department  will  make  every  effort  to 
fund  suitable  grantees  for  each  area.  If 

a  suitable  grantee  caimot  be  foimd,  the 
funds  for  that  service  area  will  be  used 
for  technical  assistance  or  distributed 
among  other  grantees. 

3.  Funding  Fonnula(s):  As  under 
JTPA,  the  WIA  rule  allocates  funds  for 
Native  American  grantees  by  geographic 
service  area,  based  upon  the  funding 
formula  set  forth  in  §  668.300.  The 
Department  has  chosen  to  allocate  funds 
by  formula  rather  than  base  grant 
amoimts  upon  the  levels  proposed  in 
grant  applications  for  several  reasons. 
First,  other  than  a  requirement  that  the 
Department  consult  with  the  grantee 
community  on  "developing  a  funding 
distribution  plan,"  the  Act  is  silent  as  to 
how  funds  are  to  be  distributed  among 
selected  grantees.  The  legislative  history 
does  not  indicate  any  Congressional 
intent  to  deviate  from  the  Department's 
traditional  method  of  funding  by  a 
geographic  allocation  formula.  The 
Department  believes  that  experience  in 
funding  by  formula  under  JTPA  for  over 
15  years  has  demonstrated  success  in 
ensuring  sufficient  funds  for  a  high  level 
of  service  to  customers.  Once  a  grantee 
demonstrates  that  it  meets  the  minimum 
threshold  for  designation,  including  the 
ability  to  administer  funds  under 

§  668.220,  the  funding  formida  ensures 
that  sufficient  funds  are  available  so  that 
selected  grantees  can  operate  a  viable, 
successful  program.  For  these  reasons,  it 
is  the  Department's  view  that  the 
proposed  allocation  formula  of 
§668.300  is  consistent  with  the 
requirement  that  grants,  contracts  and 
cooperative  agreements  be  made  on  a 
competitive  basis.  The  ciurent  JTPA 
section  401  funding  formula  is  retained 
in  this  Rule,  pending  further 
discussions  on  the  subject  during  the 
formulation  of  the  Final  Rule  during 
1999.  Also  included  in  §  668.296  are  the 
hold-harmless  provisions,  carry-in 
limitations,  and  the  1%  set-aside  for 
technical  assistance  and  training  (TAT) 
contained  in  the  current  JTPA 
regulations  or  policy. 
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Subpart  C — Services  to  Customers 

1.  Services  to  Customers:  The  same 
basic  JTPA  section  401  eligibility 
criteria  are  being  retained  for  the  section 
166  program.  The  allowable  services  are 
taken  straight  from  the  Act,  and  listed 
in  this  subpart  for  clarity  and  to  further 
promote  the  "user  friendly"  approach  of 
the  regulations.  Indian-specific 
activities,  such  as  support  of  the  Tribal 
Employment  Rights  Office  (TERO).  have 
been  included,  as  well  as  the 
allowability  of  sequential  enrollment  or 
eru-oUment  of  participants  in  more  than 
one  WIA  program. 

2.  Restrictions  on  Allowable 
Activities:  Because  of  the  importance  of 
some  of  these  restrictions,  such  as  the 
prohibition  on  using  WIA  funds  for 
economic  development  in  the  section 
166  program,  the  Department  included 
§668.350  in  these  regulations  rather 
than  merely  referring  to  similar  sections 
in  the  State  workforce  investment 
system  regulations.  Section  668.350  lists 
these  restrictions,  primarily  from  WIA 
sections  181  and  195. 

3.  Intemction  with  One-Stop  Centers: 
Section  668.360  recognizes  that  section 
166  grantees  are  "mandatory  partners." 
in  the  One-Stop  delivery  system,  and 
reiterates  the  statutory  requirement  for  a 
memorandum  of  understanding  (MOU) 
between  the  section  166  grantee  and  the 
Local  Board.  This  section  outlines  the 
provisions  the  MOU  must  contain,  and 
the  circumstances  under  which  the 
Local  Board  may  engage  the  section  166 
grantee  in  these  negotiations.  Because  of 
the  remote  location(s)  of  some  section 
166  grantees  (their  distance  from  the 
nearest  One-Stop  center)  and  other 
logistical  problems,  especially  for  tribes 
serving  rural  areas,  the  Department 
recognizes  that  successfully  executing  a 
meaningful  MOU  with  the  Local  Board 
may  not  always  be  possible.  Thus, 

§  668.910  allows  Federally-recognized 
tribes  to  request  a  waiver  of  section  121 
requirements  with  the  agreement  of  the 
Local  Board.  Although  financial 
contribution  to  the  operation  of  a  One- 
Stop  center  is  a  matter  of  local 
negotiation,  the  funding  and  audit 
issues  involving  the  restrictions  on  the 
uses  of  section  166  funds  must  be  taken 
into  consideration.  The  primary 
argiunent  against  having  to  financially 
support  the  One-Stop  centers  is  that  the 
State  is  already  funded  to  serve  Native 
Americans,  at  least  for  core  services, 
and  all  requests  for  intensive  and 
training  services  would  probably  be 
referred  to  the  Native  American  grantee. 
The  INA  Rules  specify  the  INA  grantee's 
responsibility  as  a  One-Stop  partner. 
This  part  does  not  relieve  the  One-Stop 
system  of  its  responsibility  to  serve 


Native  Americans  in  the  same  manner 
as  it  serves  all  other  individuals  or 
specialized  groups.  Some  parties  also 
expressed  concern  that  any  funds 
provided  to  another  agency  which  could 
not  be  directly  tied  to  the  provision  of 
services  to  Native  Americans  could 
result  in  a  disallowed  cost  to  the  INA 
grantee.  In  response  to  suggestions,  the 
Department  took  a  closer  look  at  section 
121  of  WIA  and  attempted  to  write 
regulations  in  such  a  way  that 
interaction  with  One-Stop  systems 
would  adhere  to  statutory  requirements, 
but  not  dictate  the  exact  nature  of 
section  166  grantee  interaction  with  the 
One-Stop  system.  Additional  questions 
which  were  raised  concerning  the 
limitation  on  section  166  funds,  that 
they  only  be  used  for  the  benefit  of 
Native  Americans.  Questions  dealt  with 
financial  support  of  a  One-Stop  center, 
and  how  this  prohibition  would  be 
documented  for  audit  purposes.  Section 
668.340  clearly  states  that  no 
expenditures  of  section  166  funds  may 
be  made  for  individuals  not  eligible 
under  section  166.  Part  662  contains 
specific  language  that  addresses  One- 
Stop  arrangements,  including  a  similar 
provision  providing  that  a  partner's 
resources  may  only  be  used  to  provide 
services  to  individuals  eligible  under 
the  partner's  authorizing  statute.  This 
section  also  requires  the  grantees  to 
describe  the  process  for  negotiating  the 
MOU  with  their  Local  Board  in  their 
Two  Year  Plan. 

4.  Payments  to  Participants:  Section 
668.370  contains  the  same  requirements 
about  minimiun  wage  coverage,  the 
payment  of  allowances,  the  applicability 
of  labor  standards,  and  limitations  on 
participant  wages  that  were  in  effect 
under  JTPA  in  20  CFR  part  632.  The 
Department  considers  it  important,  for 
ease  of  reference  by  the  grantees,  to 
clearly  state  these  requirements  in 
regulations  rather  than  cross-referencing 
the  Act  or  other  statutes.  The 
Department  also  included  a  statement  in 
§  668.370  specifically  allowing  the 
payment  of  incentive  bonus  payments  to 
participants  who  meet  or  exceed 
established  goals,  to  avoid  audit 
questions  which  have  arisen  under 
JTPA  section  401  activities. 

5.  Grantee  Capacity  Building:  Section 
668.380  reflects  the  Department's 
intention  to  provide  section  166 
grantees  with  technical  assistance  and 
training  as  required  by  section  166(h)(5) 
of  the  Act. 

Subpart  D — Supplemental  Youth 
Services 

It  is  significant  that  this  is  a  separate 
subpart.  Although  this  program  is  only 
available  to  certain  types  of  entities,  and 


eligible  grantees  will  cover  the 
provision  of  supplemental  youth 
services  in  their  Two  Year  Plan  rather 
than  in  a  separate  document,  the 
Department  received  suggestions  for  a 
separate  youth  subpart  for  clarity's  sake. 
The  Department  agrees  that 
supplemental  youth  services  warrants  a 
separate  subpart  in  this  Rule.  In  part 
668,  the  youth  requirements  are  covered 
in  subpart  D,  with  a  minimum  of 
definition  beyond  that  provided  in  the 
Act,  except  for  the  funding  formula 
(§  668.440]  and  the  provisions  making 
the  hold  harmless  factor,  the 
reallocation  provisions,  and  provisions 
concerning  the  use  of  funds  not  claimed 
by  grantees  applicable  to  youth  funds  as 
well.  Section  668.460  covers  the 
applicability  of  performance  measures 
and  standards  to  the  supplemental 
youth  program.  A  number  of  suggestions 
received  from  "inban"  grantees 
indicated  their  desire  to  receive 
supplemental  youth  services  funding. 
However,  after  further  review,  the 
Department  decided  that  the  language  of 
the  statute  did  indeed  limit  recipients  of 
these  funds  to  those  entities  serving 
Indian/Alaska  Native/Native  Hawaiian 
youth  residing  on  or  near  a  reservation. 
The  regulations  clarify  additional 
details  concerning  the  provision  of 
supplemental  youth  services,  such  as 
the  requirement  that  most  participants 
be  low-income  individuals,  that  the 
definition  of  "eUgible  youth"  applies  to 
section  166  programs,  that  performance 
measines  and  standards  are  applicable 
to  the  supplemental  youth  programs, 
and  that  the  funding  provisions  for  the 
adult  program  (reallocation,  carry-in 
limits,  use  of  funds,  etc.)  edso  apply  to 
youth  programs. 

Subpart  E — Services  to  Communities 

Not  contained  in  the  current  JTPA 
section  401  regulations,  this  subpart, 
addressing  services  to  communities,  was 
included  for  purposes  of  clarification, 
following  the  recommendations  of  the 
Work  Group.  The  regulations  discuss 
the  kinds  of  services  that  can  be 
provided  to  communities  and 
employers,  such  as  customized  training 
and  child  care.  Many  of  these  services, 
especially  to  communities  at  large,  have 
been  provided  under  JTPA  for  some 
time,  but  have  not  been  discussed 
previously  in  regulations.  Some  of  the 
provisions  foimd  here,  however,  appear 
in  20  CFR  part  632  in  various  places, 
such  as  the  reference  to  the  Indian 
Financing  Act  of  1974,  contained  in 
§668.520. 
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Subpart  F — Accountability  for  Services 
and  Expenditures 

1.  Contents  of  Subpart  This  subpart 
reflects  one  of  the  Act's  key  reform 
principles  of  strengthened 
accountability,  and  contains  sections  on 
various  aspects  of  grantee 
"accoimtability,"  including  the  natxue 
of  the  INA  grantee's  accountability  to 
the  Native  American  commimity,  to  the 
Department,  and  to  the  individual 
participants.  Sections  covered  here 
include  reporting,  performance 
measures  and  standards,  the  prevention 
of  firaud  and  abuse,  grievance  systems, 
and  equal  access  provisions  which  are 
similar  to  the  corresponding  JTPA 
section  401  provisions.  Several  of  the 
regulatory  provisions,  such  as  those  at 

§  668.630(c)  and  (d)  (gifts  and 
nepotism),  are  unique  to  the  Native 
American  grantee  program. 

2.  Service  Preference:  There  has 
always  been  a  controversy  in  Indian 
programs,  dating  back  to  JTPA  and  its 
predecessor,  the  Comprehensive 
Employment  and  Training  Act  (CETA), 
concerning  the  ability  of  a  tribe  to  grant 
preference  to  its  own  tribal  members  at 
the  expense  of,  or  to  the  exclusion  of, 
other  Native  Americans  residing  in  its 
service  area.  These  regulations  clearly 
state  that  these  exclusionary  practices 
are  prohibited.  However,  in  response  to 
grantee  concerns,  the  regulations  state 
that  grantees  may  still  identify  target 
populations  to  be  served  (for  example, 
the  disabled,  Temporary  Assistance  to 
Needy  Families  (TANF)  recipients, 
substance  abusers)  and  have  this 
priority  approved  in  the  Two  Year  Plan. 

Subpart  G — Planning/Funding  Process 

This  subpart  contains  details  about 
plan  formulation  and  submission, 
including  the  statutory  requirement  for 
a  Two  Year  Plan  for  delivering 
comprehensive  WIA  services.  Also 
included  here  are  the  Department's 
procedures  for  plan  review  and 
approval,  and  the  requirements  for 
subsequent  plan  modification.  These 
procedures  are  being  added  to  make  the 
regulations  more  "user  friendly,"  and 
because  there  are  changes  from  the 
procedures  used  under  JTPA,  such  as 
the  change  from  a  one-year  plan  to  a 
two-year  plan,  and  the  dropping  of  a 
requirement  for  a  separate  summer  plan. 

Subpart  H — Administrative 
Requirements 

1.  Contents  of  Subpart:  This  subpart 
describes  in  detail  the  systems  each 
grantee  must  have  in  place  to  properly 
administer  a  section  166  program  under 
WIA.  It  also  addresses  cost  allocation 
and  allowability,  audit  requirements, 


applicable  cost  principles,  cash 
management  requirements,  and  the 
treatment  of  program  income.  Much  of 
this  subpart  consists  of  cross-references 
to  the  appropriate  general 
administrative  sections  of  20  CFR  part 
667,  or  to  other  Departmental  or  Federal 
regulations. 

2.  Administrative  Cost  Limits:  By  far 
the  majority  of  suggestions  received 
involved  the  issue  of  the  administrative 
cost  limit  under  WIA.  Section  166  of  the 
Act  is  silent  on  the  level  of 
administrative  costs  permitted.  Many 
feh  that  the  10  percent  (10%)  limit  on 
local  workforce  investment  areas  in  title 
I  would  place  a  tremendous  strain  on 
even  the  largest  programs,  while  making 
it  impossible  for  smaller  grantees  to 
operate  at  all  (97  out  of  183  JTPA 
section  401  grantees  receive  less  than 
$100,000  annually).  The  grantees  who 
submitted  suggestions  all  wanted  at 
least  the  20%  administrative  cost  limit 
ciurently  in  place  for  JTPA,  section  401, 
and  the  INA  Welfare-to-Work  (INA 
WtW)  programs.  To  allay  concerns  over 
adjusting  to  new  rates,  §  667.210(b) 
provides  that  the  INA  administrative 
cost  ceiling  is  to  be  established  in  the 
grant  agreement.  Any  adjustments  to  the 
10  percent  limit  will  be  addressed  in  the 
grant  agreement,  and  will  be  based  on 
the  particular  needs  of  the  grantee. 

Subpart  I — Miscellaneous  Program 
Provisions 

Covered  in  this  subpart  are  the 
regulatory  and  statutory  waiver 
provisions  under  section  166(h)(3)  of 
WIA,  which  were  not  available  under 
JTPA.  This  includes  the  requirements 
for  documenting  a  waiver  and 
circumstances  under  which  section  121 
requirements  may  be  waived,  and 
provisions  which  may  not  be  waived. 
Also  covered  are  the  allowability  of 
participation  in  the  demonstration 
under  Pub.  L.  102-477,  and  an 
elaboration  of  the  role  of  the  Native 
American  Employment  and  Training 
Coimcil.  The  latter  section  was  added  to 
clearly  state  the  role  of  the  Council  in 
the  consultative  process,  and  to  support 
its  activities. 

Part  669 — Migrant  and  Seasonal 
Farmworker  Programs  imder  Section 
167 

Introduction 

This  part  provides  the  program  and 
administrative  requirements  for  the 
operation  of  the  Migrant  and  Seasonal 
Farmworker  (MSFW)  program, 
including  the  MSFW  Youth  program 
under  section  127(b)(l)(A)(iii).  Part  669 
is  organized  in  five  subparts  addressing: 
purpose  and  definitions;  the  MSFW 


program's  service  delivery  system; 
MSFW  customers  and  available  program 
services;  performance  accountability, 
planning  and  waiver  authority;  and  the 
MSFW  youth  program. 

The  MSFW  program  is  administered 
nationally  in  the  Department  by  using  a 
limited  competitive  process  to  select 
applicants  for  grant  awards.  The 
selected  grantees  operate  the  grant 
programs  in  most  States  and  Puerto 
Rico.  The  vehicle  for  soliciting  and 
receiving  comments  during  the 
development  of  the  MSFW  reg\Uations 
is  the  Migrant  and  Seasonal  Farmworker 
Employment  and  Training  Advisory 
Committee.  At  the  Committee's  first 
meeting  on  November  5  and  6, 1998, 
two  workgroups  of  volunteers  from  the 
grantee  community  were  formed  to 
assist  the  Department  in  developing  the 
policies  underlying  these  regulations. 
The  members  met  to  develop  an  initial 
discussion  draft  and  continued 
providing  comments  by  e-mail. 

Subpart  A — Purpose,  Definitions,  and 
Federal  Administration 

This  subpart  covers  the  statement  of 
purpose  at  §  669.100,  and  provides 
applicable  farmworker-specific 
definitions  and  Federal  administrative 
requirements. 

1 .  Definitions:  The  definitions  in  this 
subpart  are  those  unique  to  this 
program.  The  major  issues  requiring 
definition  are  "allowances,"  "capacity 
enhancement,"  and  "emergency 
assistance."  (Other  terms  are  defined  for 
clarification.) 

Allowances — The  MSFW  program 
permits  payments  of  allowances  to 
enable  individuals  to  participate  in 
classroom  training.  The  economic 
condition  of  most  farmworkers  does  not 
permit  their  participation  in  full-time 
training  without  on-going  financial 
assistance.  The  definition  of 
"allowances"  establishes  when 
allowance  payments  are  permitted  and 
the  maximimi  hourly  rate.  Grantees  may 
use  a  lower  rate. 

Capacity  Enhancement — Section  167 
of  WIA  authorizes  the  Department  to 
provide  funds  for  capacity  enhancement 
as  part  of  technical  assistance  activities. 
The  Rule  provides  that  capacity 
enhancement  includes  staff  training  for 
grantee  staff  members.  The  MSFW 
program  has  a  history  of  using 
discretionary  funds  to  finance  some  of 
Ihe  costs  of  grantee  staff  development 
activities.  The  definition  authorizes  the 
continuation  of  such  activities. 

Emergency  Assistance — Some  parties 
expressed  a  need  for  reducing  the 
administrative  burdens  relating  to 
providing  emergency  assistance  to 
farmworkers.  These  services  are  unique 
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for  the  MSFW  program  and  address 
urgent  needs  of  a  short  duration,  such 
as  medical,  housing  or  food  support 
required  by  MSFWs  moving  along  the 
migrant  stream.  When  applying  for 
emergency  assistance,  farmworkers 
must  provide  personal  and  family 
information  to  demonstrate  eligibility. 
The  general  program  eligibility 
requirement  of  having  to  produce 
verifying  source  documentation  such  as 
annual  tax  returns  that  one  would 
normally  leave  at  home,  frustrates 
grantees'  attempts  to  respond  to  urgent 
needs  of  farmworkers.  To  rectify  this 
problem,  the  regulation  provides  that 
when  a  person  Applies  for  emergency 
services  only,  an  expedited  eligibility 
determination  process  may  be  used.  The 
process  is  expedited  by  exempting  the 
grantee  from  requiring  docimientary 
evidence  to  support  the  farmworker's 
eligibility  except  regarding  work 
authorization  and  compliance  with 
Selective  Service  registration 
requirements.  The  farmworker's 
eligibility  is  established  by  a  self- 
certification.  This  abbreviation  of  the 
application  requirement  for  receipt  of 
emergency  assistance  is  consistent  with 
the  low  unit  cost  of  these  services. 

2.  Federal  Administration:  Sections 
669.120  and  669.130  provide  that  the 
Department's  administration  of  the 
MSFW  program  will  be  under  its 
national  office,  working  direcUy  with 
the  operational  grantees.  Section 
669.140  restates  the  Department's 
obligation  to  provide  technical 
assistance.  Sections  669.150  and 
669.160  ensure  consultation  with  the 
Secretary's  Migrant  and  Seasonal 
Farmworker  Employment  and  Training 
Advisory  Committee.  The  MSFW 
Advisory  Committee  was  established  in 
1998  under  the  Federal  Advisory 
Committee  Act  (FACA)  for  this  purpose, 
and  it  is  intended  that  the  Committee 
will  advise  the  Department  on  a  variety 
of  MSFW  program  matters.  Since  WIA 
does  not  require  the  use  of  an  Advisory 
Committee  for  the  MSFW  program,  this 
section  establishes  by  regulation  the 
FACA  consultative  process  for  the 
MSFW  program. 

Subpart  B — MSFW  Program's  Service 
Delivery  System 

This  subpart  contains  provisions  on 
the  grantee  selection  process. 

1 .  Eligible  Entities:  Section  167(b)  of    ' 
the  Act  requires  that  organizations 
seeking  to  operate  MSFW  programs 
demonstrate  their  familiarity  with  and 
an  understanding  of  the  target 
population.  This  capacity  is  critical  to 
the  entity's  ability  to  effectively  provide 
the  services  needed  by  MSFW's. 


2.  General  Approach  to  Service 
Delivery:  Grantees  expressed  concern 
that,  without  regulatory  clarification, 
some  Local  Boards  would  refuse  to 
recognize  the  MSFW  grantee  as  a 
required  partner  in  the  One-Stop 
delivery  system  established  under  title  I 
of  the  WIA.  These  regulations  and  those 
for  the  tide  I  Adult  and  Dislocated 
Worker  programs,  clearly  state  that 
MSFW  grantees  are  required  partners  in 
those  local  areas  where  grantee  offices 
are  located. 

Grantees  indicated  that  the 
regulations  should  provide  for  equitable 
availability  of  all  WIA  services  to  all 
farmworkers  entering  the  One-Stop 
center  doors.  The  primary  service 
providers  imder  Wagner-Peyser  and  the 
title  I  Adult  and  Dislocated  Worker 
programs  have  a  general  responsibility 
to  make  their  core,  intensive  and 
training  services  available  to  all  eligible 
farmworkers  on  a  basis  that  is  equitable 
with  other  customer  groups.  The  MSFW 
program  has  a  specific  responsibility  to 
supplement  the  level  of  those  services 
by  offering  farmworkers  the  services 
available  imder  the  MSFW  program  that 
are  tailored  for  farmworkers.  Although 
the  services  available  bova  the  MSFW 
program  must  include  the  general  core 
services  of  the  local  One-Stop  centers, 
the  MSFW  program  provides  services 
developed  especially  for  addressing  the 
unique  needs  of  MSFW's. 

To  fulfill  the  required  partner 
requirement,  the  MSFW  grantee  and  the 
One-Stop  centers  must  develop  the 
coordination  necessary  for  the  effective 
delivery  of  One-Stop  core  services  to 
farmworkers.  This  is  to  be  achieved 
through  the  agreements  negotiated 
between  the  MSFW  grantee  and  the 
Local  Boards.  The  resulting  agreements, 
including  appropriate  cost  sharing 
arrangements,  are  to  be  described  in  the 
Memorandimi  of  Understanding.  MSFW 
grantees  have  stressed  the  importance  of 
having  an  operational  structure  under 
the  regulations  to  establish  good-faith 
negotiation  of  the  MOU's.  Without 
protections  for  ensuring  the  integrity  of 
the  MOU  negotiations,  these  grantees 
believed  that  their  participation  at  many 
One-Stop  centers  would  be  jeopardized. 
The  specific  environment  expected  is 
one  that  ensures  the  MSFW  grantees 
have  a  level  playing  field  for  negotiating 
with  the  Local  Boards.  Both  part  662 
and  §  669.220  make  it  clear  that  Local 
Boards  and  MSFW  grantees  must  enter 
into  good  faith  negotiations  to  develop 
an  equitable  assignment  of  roles, 
responsibilities  and  costs  between  them. 

MSFW  grantees  have  made  it  clear 
that  they  want  to  be  recognized  as 
required  One-Stop  partners  only  where 
it  is  geographically  appropriate  to  their 


operations,  stressing  the  importance  of 
limiting  the  required  MOU's  within  the 
States  to  those  appropriate  to  the  MSFW 
grantee's  circumstances.  This  is  due  to 
the  potential  administrative  burden  in 
many  States  because  of  the  large  nimiber 
of  Local  Boards  with  which  MOU's 
would  have  to  be  negotiated.  There  is  a 
clear  preference  for  a  regulatory 
provision  permitting  the  negotiation  of 
a  single.  Statewide  MOU  or  limiting  the 
required  MOU's  to  those  Local  Boards 
where  it  is  clearly  meaningful,  such  as 
with  those  areas  in  which  the  MSFW 
grantee  operates. 

The  regulations  provide  an  operating 
structure  for  MOU  negotiations.  Section 
669.350  states  the  MSFW  grantees' 
obligations  for  providing  the  core 
services  of  the  local  One-Stop  center  to 
the  farmworkers  it  serves.  A  corollary 
requirement  exists  for  the  Local  Board 
under  §  662.410(b).  Basically,  the 
process  for  addressing  how  respective 
obligations  will  be  fulfilled  is  the 
negotiation  of  the  MOU,  as  required  for 
all  local  partners  in  a  One-Stop  delivery 
system.  The  regulation  clarifies  that  the 
MOU's  negotiated  by  the  MSFW 
grantees  shall  provide  the  terms  of 
necessary  financial  or  in-kind 
compensation  for  services  exchanged 
between  the  MSFW  grantee  and  the 
Local  Board.  The  matter  of  establishing 
an  appropriate  environment  for 
negotiating  MOU's  is  addressed  in  this 
section.  It  provides  for  ETA  to 
determine  when  the  MSFW  grantee  is 
responsible  for  failed  negotiation  of 
MOU's  with  Local  Boards.  Under  the 
regulations  for  the  One-Stop  delivery 
system,  any  failure  to  execute  a  MOU 
with  a  required  partner  must  be 
reported  by  the  Local  Board  to  the 
Governor,  and  by  the  Governor  to  the 
Secretary  of  Labor  and  to  any  other  head 
of  a  Federal  agency  with  responsibility 
for  oversight  of  a  partner's  program.  The 
regulation  limits  the  required  MOU's  to 
those  Local  Boards  located  in  areas 
where  there  is  a  grantee  field  office. 
This  limitation  establishes  that  the 
MSFW  grantees  are  not  required  to 
negotiate  MOU's  with  Local  Boards 
serving  geographic  areas  that  are 
inappropriate  for  the  MSFW  program, 
such  as  areas  where  the  MSFW  program 
will  not  be  operating.  The  Department 
encourages  MSFW  grantees  to  develop 
working  relationships  through 
electronic  or  other  means  for  an 
appropriate  purpose  such  as  referral,  in 
areas  with  large  concentrations  of 
MSFWS  which  are  not  served  by  a 
grantee  field  office. 

3.  Termination:  Section  669.230 
provides  the  grounds  for  terminating  an 
MSFW  grantee.  The  regidation  provides 
authority  for  the  Grant  Officer  to  initiate 
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termination  when  tliere  is  a  need  to 
protect  funds  and  when  there  is  a 
substantial  or  persistent  violation  of 
requirements.  It  also  outlines  the 
procedines  for  emergency  termination. 

4.  Discretionary  Account:  Section 
669.240(b)  authorizes  the  continuation 
of  a  discretionary  accoimt.  Historically, 
the  Department  has  been  authorized  to 
reserve  up  to  six  percent  of  the  funds 
appropriated  each  year  for  the  MSFW 
program  to  fund  discretionary  activities. 
These  activities  support  those  needs  of 
MSFWs  that  are  not  met  by  the  basic  job 
training  program.  Such  activities 
include  grants  to  support  housing 
programs  for  farmworkers,  and  ETA- 
sponsored  technical  assistance  for 
grantees  such  as  conferences,  direct 
mini-grants  for  specific  grantee  needs, 
and  other  technical  assistance  activities. 
The  delivery  of  technical  assistance  to 
grantee  staff  is  consistent  with  the 
provision  of  "capacity  enhancement," 
described  above.  The  funds  also  support 
the  costs  of  the  Secretary's  Migrant  and 
Seasonal  Farmworker  Advisory 
Committee.  Section  669.240(b) 
continues  this  limited  discretionary 
authority  to  use  up  to  six  percent  of  the 
funds  appropriated  under  section  167. 

Subpart  C— MSFW  Program  Customers 
and  Available  Program  Services 

This  subpart  describes  who  is  eligible 
for  services  provided  under  section  167 
of  WIA,  the  program  responsibilities, 
and  the  nature  and  scope  of  the  program 
activities  authorized  under  the  Act. 

1.  Eligibility:  Section  669.320 
summarizes  applicant  eligibility  terms 
defined  in  section  167  (h)  of  the  Act. 

2.  Customer  Approach  .-Customer 
choice  is  a  primary  focus  of  WIA.  The 
regulations  are  necessary  to  ensure  that 
farmworkers  have  an  opportunity  to 
make  choices  about  the  services  and 
training  available  to  them.  To  meet 
these  objectives,  it  is  necessary  to 
provide  guidance  to  the  MSFW  grantees 
on  serving  their  fermworker  customers. 
This  is  adWeved  by  providing  services 
through  a  case  management  approach, 
which  may  include  core,  intensive,  and 
training  services,  and  related  assistance 
and  supportive  services  (§  669.330).  As 
provided  in  20  CFR  part  663,  prior  to 
intensive  services,  a  participant  must 
receive  at  least  one  core  service,  and 
prior  to  training  services,  a  participant 
must  receive  at  least  one  intensive 
service.  The  regulations  provide, 
however,  that  the  delivery  of  intensive 
services  (§669.370)  and  training 
services  (§  669.410)  may  be  combined 
under  a  single  structure  or  continuum. 
To  meet  immediate  needs  of 
farmworkers  and  their  families, 

§  669.36D  authorizes  grantees  to  provide 


emergency  assistance — for  example, 
services  such  as  health  care  and  housing 
assistance.  This  is  an  example  of 
features  within  the  MSFW  program  and 
these  regulations  to  address  the  special 
needs  of  MSFW's.  It  illustrates  how  this 
MSFW  program  supplements  through 
its  diversity  of  approaches,  the  types  of 
services  available  to  farmworkers  under 
the  Adult  and  Dislocated  Worker 
programs. 

3.  Intensive  Services:  Many 
farmworkers  have  special  needs  and 
require  additional  resources  that  the 
MSFW  grantees  are  funded  to  provide. 
Accordingly,  MSFW  grantees  provide 
intensive  services,  which  may  include 
individual  employment  plans,  and  may 
be  based  on  objective  assessments  and 
periodic  reviews  of  participant 
employment  and  training  needs.  Section 
669.370  indicates  the  kinds  of  intensive 
services  that  are  appropriate  for 
MSFW's.  This  approach  may  differ  from 
the  service  delivery  design  of  a  local 
One-Stop  center  because  the  MSFW 
program  is  intended  to  offer 
opportxinities  for  MSFWs  to  redirect 
their  lives  by  learning  the  skills  and 
knowledge  required  for  employment  in 
higher  skilled  occupations.  Usually, 
when  farmworkers  seek  emplojrment 
assistance  from  an  MSFW  grantee,  they 
are  trying  to  abandon  seasonal  farmwork 
(but  not  necessarily  all  agricultural 
employment)  with  its  inherent 
uncertainty,  poverty  and  other 
hardships.  Helping  farmworkers  to 
overcome  the  barriers  they  face  when 
seeking  to  attain  better  employment  may 
require  the  concurrent  provision  of 
intensive  and  training  services. 

4.  Objective  Assessment  and 
Individual  Employment  Plan:  These  two 
case  management  instruments  may  be 
utilized  for  participants  seeking  services 
beyond  core  services,  and  provide  the 
means  to  achieve  a  sustained  customer 
focus.  The  description  of  objective 
assessment  is  covered  at  §  669.380.  The 
description  of  objective  assessment  is 
provided  to  clarify  the  range  of 
resources  available  and  to  suggest  that 
assessment  should  be  an  ongoing 
process.  Customer  focus  is  maintained 
through  the  use  of  an  individual 
employment  plan  (lEP),  a  tool  to 
identify  the  intensive  services,  training, 
and  support  services  necessary  to  lead 
to  economic  self-sufficiency.  The  most 
important  aspects  of  the  lEP  are  that  it 
is  jointly  developed  between  the 
customer  and  the  service  provider  and 
that  it  should  be  continuously  relied 
upon  to  guide  the  participant's 
participation  to  a  successful  conclusion. 
The  lEP  is  a  record  of  the  participant's 
employment,  training,  and  supportive 
services  needs,  and  a  mutually 


developed  strategy  for  reaching  the 
participant's  goals.  Regulatory  guidance 
is  necessary  to  ensure  that  the  minimum 
standards  expected  by  ETA  and  the 
grantee  conununity,  are  understood  and 
achieved  in  developing  and  maintaining 
lEP's  for  MSFW's. 

5.  Training  Services:  In  addition  to  the 
training  services  authorized  under 
section  134(d)(4)(D)  and  section  167(d) 
of  the  Act,  experience  has  shown  that 
additional  training  services,  such  as 
training  in  housing  development 
assistance  or  workplace  safety,  are 
occasionally  required  to  assist 
farmworker  customers.  Section  669.410 
authorizes  MSFW  grantees  to  provide 
such  services.  Section  669.420  also 
regulates  the  minimum  requirements  for 
on*  contracts  under  the  MSFW 
program. 

Subpart  D — Performance 
Accountability,  Planning  and  Waiver 
Authority 

This  subpart  addresses  program 
administration,  consultation  with 
grantees  and  awarding  of  grants. 

1.  Performance  Standards  and 
Measures:  Section  669.500  provides  that 
the  core  performance  indicators 
applicable  to  the  formula  programs 
under  title  I  will  also  apply  to  the 
MSFW  program.  This  section  also 
authorizes  the  MSFW  program  to 
develop  performance  measines  that  are 
in  addition  to  the  core  indicators  of 
performance.  The  levels  of  performance 
for  each  indicator  will  take  into  account 
the  characteristics  of  the  participants  to 
be  served  and  the  economic  conditions 
in  the  area  served  by  the  grantee  and 
negotiated  as  part  of  the  grantee  plan 
approval. 

2.  Funding  and  Planning  Documents: 
Sections  669.510  through  669.540 
describe  the  grant  planning  process.  To 
reduce  administrative  effort  at  both  the 
Federal  and  grantee  levels,  §668.510 
requires  that  the  plans  submitted  cover 
a  two-year  (biennial)  period  even 
though  funding  is  available  on  an 
annual  basis.  This  represents  a  change 
from  past  requirements  for  single  year 
plans  and  affords  an  opportunity  for 
strategic  plaiming  and  continuous 
improvement.  Section  669.520 
establishes  the  minimum  requirement 
for  the  MSFW  grant  plan.  Other 
requirements  may  be  added  by  the 
Solicitation  for  Grant  Application  (SGA) 
for  any  ^ven  biennial  period. 

3.  tfnilateral  Modifications:  Section 
669.540  authorizes  the  Department  to 
unilaterally  increase  or  reduce  grant 
funding  levels  in  response  to 
Congressional  action.  The  section  also 
establishes  the  limitations  imder  which 
grantees  may  unilaterally  modify  grant 
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plans  and  provide  authority  for  bilateral 
modifications. 

4.  Cost  Classification  and  Reporting: 
Section  669.550  describes  cost 
classification  and  reporting  procedures 
and  addresses  compliance  with  the 
administrative  cost  limitations. 

5.  Waivers:  The  general  waiver 
authority  in  WIA  does  not  apply  to  the 
MSFW  program.  However,  waiver 
authority  may  prove  beneficial  for 
addressing  unforseen  circumstances 
encountered  by  MSFW  program 
grantees.  The  regulations  at  §§  669.560 
and  669.570  provide  MSFW  program 
grantees  with  limited  regulatory  waiver 
authority  to  waive  certain  provisions  of 
the  WIA  regulations. 

Subpart  E— The  MSFW  Youth  Program 

This  subpart  includes  669.600 
through  669.680  which  provide  the 
introduction  to  the  MSFW  youth 
program  by  stating  its  purpose  and  its 
relationship  to  the  MSFW  program 
imder  section  167.  Regulations  at 
§§669.630  through  669.660  provide  the 
qualifying  process  for  receiviag  a  MSFW 
youth  grant. 

1.  Designation  of  Grantees:  The 
section  167  MSFW  youth  program  will 
be  administered  through  grant 
agreements  with  eligible  entities, 
selected  through  a  competitive  process. 
Sections  669.630  and  668.640  describe 
the  eligibility  criteria  for  designation 
and  the  process  by  which  an  entity  may 
apply  for  designation  as  a  MSFW  youth 
program  grantee.  To  be  designated,  an 
organization  must  submit  a  youth 
program  plan  in  response  to  the 
Departments 's  Solicitation  for  Grant 
Applications.  MSFW  grantees  expressed 
concern  that  a  separate  competition  for 
youth  grants  would  lead  to  instances 
where  two  different  MSFW  grantees 
were  operating  in  the  same  areas.  To 
respond  to  this  concern,  MSFW  grantees 
operating  within  the  same  service  area 
will  be  afforded  special  consideration  in 
the  grant  competition. 

2.  Allocation  of  Funds:  Section 
669.650  regulates  the  funding  of  the 
MSFW  youth  program  on  a  competitive 
basis  by  providing  that  the  allocation  of 
funds  will  be  based  on  the  merits  of  the 
proposal.  In  addition,  the  process  may 
utilize  allocation  methods  that  promote 
a  geographical  distribution  of  funds  that 
supports  a  balanced  funding  of  both 
large  and  small  scale  competitive 
applications.  The  grantees  also 
expressed  concern  that  a  larger 
jurisdictions  would  have  a  competitive 
advantage.  To  allay  concerns  over  the 
potential  for  irregular  distributions 
among  jurisdictions  and  grantees  due  to 
relative  differences  in  size,  the 
regiilations  provide  that  the  Department 


will  use  a  means  for  geographical 
distribution  that  promotes  acceptance  of 
both  large  and  small  scale  applications 
under  the  competition. 

3.  Gmnt  Plans:  Section  669.660 
describes  the  planning  documents 
required  in  an  applicant's  response  to 
the  Department's  SGA  and  the 
appUcable  submission  dates, 
respectively. 

4.  Eligibility:  Section  669.670 
establishes  the  eligibility  criteria  for 
farmworker  youth  who  wish  to 
participate  in  the  MSFW  youth  program. 
They  are  youth  age  14  through  21,  who 
are  economically  disadvantaged. 

5.  Allowable  Activities  and  Services: 
Section  669.680  authorizes  the  MSFW 
youth  program  activities.  Specific 
activities  are  authorized  by  references  to 
sections  of  the  WIA  and  by  described 
youth  activities. 

Part  670— Job  Corps 

Introduction 

This  part  provides  regulations  for  the 
Job  Corps  program,  authorized  in  title  I, 
subtitle  C  of  WIA.  The  regulations 
address  the  scope  and  purpose  of  the 
Job  Corps  program  and  provide 
requirements  relating  to  selection  of 
sites  for  Job  Corps  centers;  selection  and 
funding  of  service  providers;  screening, 
selection  and  assignment  of  eligible 
youth  to  Job  Corps  centers;  operation  of 
Job  Corps  centers;  and  required  services 
for  Job  Corps  students.  This  part  also 
provides  regulations  covering  new  WIA 
requirements  such  as  the  establishment 
of  a  business  and  community  liaison 
and  an  industry  council  for  each  Job 
Corps  center,  and  the  focus  on 
accountability,  including  specific 
performance  measures  for  Job  Corps 
centers  and  service  providers.  The 
Department's  intent  in  these  regulations 
is  to  incorporate  the  requirements  of 
title  I.  subtitle  C  of  the  Act,  and  to 
describe  the  programs  and  services 
which  must  be  available  for  Job  Corps 
students,  as  well  as  the  requirements 
dictated  by  the  unique  residential 
environment  of  a  Job  Corps  center  (such 
as  provision  of  meals,  transportation, 
recreational  activities  and  related 
services). 

Subpart  A — Scope  and  Purpose 

1.  Purpose:  This  subpart  indicates  that 
part  670  contains  regulatory  provisions 
that  apply  to  the  Job  Corps  program, 
describes  the  purpose  of  the  program, 
and  provides  definitions.  It  also 
specifies  that  the  Job  Corps  Director  is 
delegated  authority  to  carry  out  the 
responsibilities  of  the  Secretary  under 
title  I,  subtitle  C  of  the  Act  related  to  the 
operation  of  the  Job  Corps  program,  and 


that  references  in  this  part  referring  to 
"guidelines"  or  "procedures  issued  by 
the  Secretary"  mean  that  the  Job  Corps 
Director  will  issue  such  guidelines. 
Procedures  guiding  day-to-day 
operations  are  provided  in  a  Policy  and 
Requirements  Handbook  (PRH).  The 
PRH  includes  minimum  program 
requirements  and  expected  outcomes  for 
specific  program  components,  such  as 
education  and  training,  student  support, 
and  administration.  In  addition,  general 
guidance  and  best  practices  are 
provided  for  in  a  number  of  program 
areas  in  Job  Corps  Technical  Assistance 
Guides  issued  by  the  Job  Corps  Director. 

2.  Partnership:  The  program  purpose 
incorporates  the  Act's  intent  that  Job 
Corps  will  operate  as  a  national, 
residential  program  in  partnership  with 
States  and  local  communities.  The 
partnership  theme  is  carried  throughout 
various  sections  of  part  670  in 
requirements  for  Job  Corps  centers  and 
service  providers  to  serve  on  local  youth 
councils,  to  operate  as  a  One-Stop 
partner,  and  to  work  with  employers. 

Several  parties  noted  that  the 
regulations  provide  in  this  subpart  that 
Job  Corps  is  a  national  program  which 
operates  in  partnership  with  States, 
communities,  Local  Boards,  youth 
coimcils,  One-Stop  centers  and  partners, 
and  other  youth  programs,  but  argued 
that  the  earlier  proposed  language 
relating  to  partnership  with  One-Stop 
was  not  strong  enough  in  other 
statements  indicating  services  (such  as 
outreach/admissions  and  placement) 
would  be  provided  by  One-Stop  centers 
or  partners  to  the  extent  practicable.  The 
intent  in  using  language  such  as  "to  the 
extent  practicable"  or  "to  the  fullest 
extent  possible"  is  not  to  limit  or 
discourage  the  development  of  linkages 
between  Job  Corps  and  One-Stop,  but  to 
recognize  (1)  the  language  in  section 
145(a)(3)  of  the  Act  whidi  requires  the 
Secretary  to  conduct  outreach  and 
screening  activities  "to  the  extent 
.  practicable"  through  arrangements  with 
appHcable  One-Stop  centers, 
community  action  agencies,  business 
organizations,  labor  organizations,  and 
entities  that  have  contact  with  youth;  (2) 
the  requirements  in  section  147  of  the 
Act  for  selection  of  Job  Corps  center 
operators  and  other  service  providers 
(such  as  outreach/admissions, 
placement,  and  provision  of  continued 
services)  on  a  competitive  basis  in 
accordance  with  Federal  procurement 
law  and  regulations;  and  (3)  the 
language  in  section  148(e)  and  section 
149(b)  of  the  Act  which  requires  the 
Secretary  to  give  priority  to  "One-Stop 
partners"  in  selecting  a  provider  for 
continued  services  for  graduates  and  to 
"utilize  One-Stop  delivery  systems  to 
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the  fullest  extent  possible"  for  the 
placement  of  graduates  into  jobs.  The 
use  of  these  phrases  should  not  be 
interpreted  as  a  limitation,  but  as  a 
statement  of  intent  to  enter  into 
partnerships  in  all  situations  where  it  is 
feasible  to  do  so. 

Subpart  B — Site  Selection  and 
Protection  and  Maintenance  of 
Facilities 

This  subpart  describes  how  sites  for 
Job  Corps  centers  are  selected,  the 
handling  of  capital  improvements  and 
new  construction  on  Job  Corps  centers, 
and  responsibilities  for  facility 
protection  and  maintenance.  The 
requirements  in  this  subpart  are  no^ 
significantly  different  from  the 
corresponding  requirements  in  the  JTPA 
Job  Corps  regulations. 

Subpart  C — Funding  and  Selection  of 
Service  Providers 

This  subpart  describes  entities  which 
are  eligible  to  receive  funds  to  operate 
Job  Corps  centers  and  to  provide 
operational  support  services.  It  also 
describes  how  contract  center  operators 
and  operational  support  service 
contractors  are  selected,  emphasizing 
the  requirements  for  competitive 
contract  awards.  New  requirements, 
including  consultation  with  the 
appropriate  Governor,  center  industry 
council,  and  Local  Board  in 
development  of  requests  for  proposals 
for  center  operators,  are  included  in 
§  670.310(a).  hi  addition,  §  670.310(c), 
describes  requirements  to  be  included 
in  center  requests  for  proposals  to  assess 
providers'  past  performance  as  well  as 
their  ability  to  coordinate  Job  Corps 
center  activities  with  State  and  local 
activities  (including  One-Stop  centers), 
and  to  provide  vocational  training  that 
reflects  employment  opportunities  in 
areas  where  students  will  seek  jobs. 
These  requirements  are  described  in 
section  147(a)(2)(B)  of  the  Act. 

Subpart  D — Recruitment,  Eligibility, 
Screening,  Selection  and  Assignment, 
and  Enrollment 

1.  This  subpart  describes  who  is 
eligible  for  Job  Corps  imder  WIA  and 
provides  additional  factors  which  are 
considered  in  selecting  an  eligible 
appUcant  for  enrollment.  This  subpart 
also  discusses  who  will  conduct 
outreach  and  admissions  activities  for 
the  Job  Corps,  and  the  responsibilities  of 
those  organizations.  Section  670.450 
describes  the  new  requirements  of 
section  145(c)  of  WIA  for  an  assignment 
plan  for  Job  Corps  centers.  Assignment 
plans  will  be  developed  and  used  to 
establish  a  target  for  each  Job  Corps 
center  for  the  percentage  of  students 


enrolled  who  will  come  frt)m  the  State 
or  Department  of  Labor  region  in  which 
the  center  is  located,  and  the  regions 
surrounding  the  center.  In  addition,  this 
subpart  addresses  the  requirement  of 
section  145(d)  of  the  Act  that  students 
must  be  assigned  to  centers  closest  to 
their  homes,  with  consideration  given  to 
the  special  needs  of  applicants  or  their 
parents  or  guardians  when  making 
assignments. 

Subpart  E — Program  Activities  and 
Center  Operations 

1 .  Program  Activities:  This  subpart 
describes  the  services  and  types  of 
training  each  Job  Corps  center  must 
provide,  as  well  as  center 
responsibilities  in  the  administration  of 
work-based  learning.  This  subpart  also 
describes  the  residential  support 
services  Job  Corps  centers  must  provide, 
and  centers'  responsibility  for  student 
accountability.  Required  residential 
support  services  include  providing  a 
safe,  secure  environment,  an  ongoing 
coimseling  program,  food  service,  access 
to  medical  care,  recreation,  and 
leadership  programs  for  students.  In 
addition,  centers  must  account  for  the 
whereabouts,  participation,  and  status 
of  students  while  they  are  enrolled  in 
Job  Corps. 

2.  Behavior  Management  and  Zero 
Tolerance  for  Violence  and  Drugs:  This 
subpart  establishes  requirements  for  Job 
Corps  centers  to  have  student  behavior 
management  systems.  Section  670.540 
describes  Job  Corps'  zero  tolerance 
policy  for  violence,  drugs,  and 
unauthorized  goods.  The  regulatory 
language  in  this  section  continues 
ciurent  requirements  for  automatic 
dismissal  of  students  who  commit 
specific  offenses  (the  one  strike  and 
you're  out  poUcy)  specified  in  Job 
Corps'  zero  tolerance  policy.  The 
Secretary  will  issue  procedures  which 
continue  this  practice.  Section  670.540 
also  addresses  the  requirements  of 
section  145(a)(2)  of  the  Act  for  drug 
testing  of  all  students.  This  subpart  also 
contains  requirements  to  ensure 
students  are  provided  due  process  in 
disciplinary  actions.  This  process  will 
include  center  fact-finding  and  review 
boards,  and  appeal  procedures. 

3.  Experimental,  Research,  and 
Demonstration  Projects:  This  subpart 
also  addresses  the  authorization, 
provided  in  section  156  of  the  Act,  for 
experimental,  research  and 
demonstration  projects  related  to  the  Job 
Corps  program. 

Subpart  F — Student  Support 

This  subpart  includes  authorization  of 
leave  for  students  from  center  activities, 
and  provisions  of  cash  allowances  and 


bonuses,  and  clothing  for  students.  In 
addition  to  being  eligible  to  receive 
transportation,  students  are  eligible  for 
other  benefits,  including  basic  living 
allowances  to  cover  personal  expenses, 
such  as  toiletries,  snacks,  etc.,  in 
accordance  with  guidance  issued  by  the 
Secretiary.  The  allowance  and  bonus 
system  is  structured  to  provide 
incentives  for  specific  accomplishments 
of  students,  such  as  vocational 
completion.  Students  are  also  provided 
with  a  modest  clothing  allowance  to 
enable  them  to  obtain  clothes  that  are 
appropriate  for  class  and  for  the 
workplace. 

Subpart  G — Placement  and  Continued 
Services 

1.  Placement  Services:  This  subpart 
discusses  placement  services  for 
graduates  of  the  Job  Corps  program  in 
accordance  with  section  149  of  the  Act. 
The  regulation  focuses  on  graduates, 
which  is  a  significant  change  from 
previous  Job  Corps  policy  and  practice, 
since  placement  services  have 
traditionally  been  provided  for  all 
students  who  leave  Job  Corps,  no  matter 
how  long  they  were  enrolled  or  how 
much  of  the  program  they  completed. 
The  regulatory  language  in  this  subpart 
is  substantially  different  from  what  is 
contained  in  the  JTPA  Job  Corps 
regulations  to  reflect  the  emphasis  in 
title  I,  subtitle  C  on  provision  of  services 
for  graduates.  The  authority  provided  in 
section  149(d)  of  the  Act,  to  allow  for 
placement  of  former  students  (non- 
graduates),  is  reflected  in  §  670.710,  but 
placement  services  are  not  required  for 
anyone  other  than  graduates.  The  ability 
to  provide  placement  services  for  former 
students  as  well  as  for  graduates  will  be 
contingent  on  having  the  funding 
resources  to  do  so.  It  is,  therefore,  likely 
that  the  level  of  placement  services  for 
graduates  and  for  former  enroUees  will 
differ.  This  subpart  also  discusses  who 
will  provide  placement  services,  and  the 
responsibilities  of  Job  Corps  placement 
agencies  in  placing  graduates  in  jobs. 

2.  Continued  Services  for  Graduates: 
This  subpart  discusses  section  148(d)  of 
the  Act,  which  requires  provision  of  12 
months  of  continued  service  for 
graduates.  Sections  670.740  and  670.750 
discuss  this  requirement  and  who  may 
provide  those  services.  Provision  of 
continued  services  is  a  new 
requirement,  and  a  new  level  of  effort 
for  Job  Corps  service  providers,  and  will 
likely  divert  some  funding  resources 
which  have  been  used  in  the  past  for 
provision  of  placement  services  for  all 
students. 
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Subpart  H — Community  Connections 

1.  This  subpart  describes  new 
requirements  for  Job  Corps 
representatives  to  serve  on  local  youth 
councils,  as  provided  for  in  section 
117(h)  of  the  Act,  for  center  business 
and  community  liaisons,  and  for  center 
industry  councils.  Section  670.800(d) 
describes  the  role  of  center  industry 
councils,  as  prescribed  in  section  154(b) 
of  the  Act.  to  analyze  labor  market 
information  and  identify  job 
opportunities  in  areas  where  students 
will  seek  employment  and  the  skills 
needed  for  those  jobs,  and  to 
recommend  changes  in  center 
vocational  training  offerings  as 
appropriate.  The  intent  of  this  subpart  is 
to  provide  regulatory  language  to  tie  Job 
Corps  centers  more  closely  to  their  local 
communities  and  local  employers  to 
ensure  that  the  vocational  and  other 
training  students  receive  will  enable 
them  to  obtain  meaningful  jobs  in  their 
home  communities  when  they  graduate. 

Subpart  I — Administrative  and 
Management  Provisions 

1.  Student  Benefits  and  Protections: 
This  subpart  provides  requirements 
relating  to  Tort  Claims,  Federal 
Employees  Compensation  Act  (FECA) 
benefits  for  students,  safety  and  health, 
and  law  enforcement  jurisdiction  on  Job 
Corps  center  property. 

2.  Program  Accountability  and 
Performance  Indicators:  Subpart  I  also 
incorporates  specific  requirements 
relating  to  performance  assessment  and 
accoimtability  contained  in  section 
159(c)  of  the  Act,  as  well  as 
requirements  for  performance 
improvement  plans,  as  provided  for  in 
section  159(0(2).  for  Job  Corps  center 
operators  or  other  service  providers  who 
fail  to  meet  expected  levels  of 
performance.  Sections  670.975  and 
670.980  describe  how  performance  of 
the  Job  Corps  program  will  be  assessed 
and  the  required  indicators  of 
performance.  Indicators  of  performance 
include  placement  rates  of  graduates  in 
jobs,  including  jobs  related  to  vocational 
training  received,  average  wage  at 
placement  and  six  and  twelve  months 
after  job  entry,  retention  in  employment 
six  and  twelve  months  after  job  entry, 
the  number  of  graduates  who  achieved 
job  readiness  and  employment  skills, 
and  the  number  who  entered 
postsecondary  or  advanced  training 
programs. 

3.  Financial  and  Audit 
Responsibilities:  This  subpart  also 
discusses  financial  management 
responsibilities  of  Job  Corps  center 
operators  and  other  Job  Corps  service 


providers,  as  well  as  Federal  audit 
requirements. 

4.  Disclosure  of  Information  and 
Resolution  of  Complaints:  This  subpart 
includes  requirements  relating  to 
student  records  and  disclosure  of 
information  about  Job  Corps  students; 
and  procedures  for  resolution  of 
complaints  and  disputes  of  students  and 
other  parties  by  center  operators  and 
service  providers. 

Part  671 — National  Emergency  Grants 
for  Dislocated  Workers 

Introduction 

Section  170  of  WIA  provides  for 
technical  assistance,  and  section  171 
provides  for  demonstration,  pilot, 
multiservice,  research  and  multistate 
projects.  Although  the  Department  has 
not  regulated  on  these  sections,  it  is 
important  to  note  these  activities  for  the 
general  workforce  investment  system. 

Section  170(a)  provides  that  the 
Secretary  will  provide,  coordinate  and 
support  the  development  of  training, 
technical  assistance,  staff  development 
and  other  activities  to  States  and 
localities,  and  in  particular,  to  assist 
States  in  making  transitions  from 
canying  out  JTPA  to  carrying  out 
activities  imder  title  I  of  WIA. 

Section  170(b)  provides  for  a  portion 
of  the  funds  reserved  by  the  Secretary 
under  WIA  section  132(a)(2)  to  be  used 
to:  (1)  Assist  States  that  do  not  meet  the 
State  performance  measures  for 
dislocated  workers;  (2)  assist  other 
States,  local  areas  and  other  entities 
involved  in  providing  assistance  for 
dislocated  workers  and  to  promote 
continuous  improvement  to  dislocated 
workers  under  title  I  of  WIA;  or  (3) 
assist  staff  who  provide  rapid  response 
services,  including  training  of  those  staff 
regarding  proven  methods  of  promoting, 
establishing  and  assisting  labor- 
management  or  transition  committees  to 
plan  for  effective  adjustment  assistance 
for  workers  impacted  by  dislocation 
events. 

Section  171(a),  (b),  and  (c)  of  WIA 
describe  employment  and  training 
projects  which  may  be  funded  as  well 
as  the  processes  for  such  funding. 
Section  171(d)  provides  for  dislocated 
worker  demonstration  projects  and  pilot 
projects,  multiservice  and  multistate 
projects.  The  purpose  of  dislocated 
worker  demonstration  projects  is  to  test 
innovative  approaches  that  address 
priorities  established  by  the  Secretary, 
are  consistent  with  the  goals  described 
in  WIA,  and  subsequently  may  prove 
beneficial  in  providing  adjustment 
assistance  to  larger  dislocated  worker 
populations.  Generally,  projects  will  be 
funded  as  a  result  of  competitive 


solicitations  published  in  the  Federal 
Register,  however,  the  Secretary  may 
negotiate  and  fund  projects  other  than 
through  such  solicitations. 

Part  671  describes  the  availability  of 
a  portion  of  the  funds  reserved  by  the 
Secretary  imder  WIA  section 
132(a)(2)(A)  for  assistance  to  dislocated 
workers. 

1.  National  Emergency  Grants:  Part 
671  contains  limited  regulations 
regarding  dislocated  worker  funds 
reserved  for  national  emergency  grants. 
Section  173  of  WIA  authorizes  the 
Secretary  to  award  discretionary  funds 
to  serve  dislocated  workers  in  certain 
situations.  These  regulations  describe 
circumstances  under  which  funds  may 
be  available,  including  to  provide 
employment  and  training  assistance  to 
workers  affected  by  major  economic 
dislocations  (such  as  plant  closiues, 
mass  layoffs,  closures  or  realignments  of 
military  installations,  dislocations  due 
to  federal  policies,  etc.);  and  to  provide 
assistance  to  Governors  of  States  when 
FEMA  has  determined  that  a  major 
disaster,  as  defined  in  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5122  (1)  and 
(2)),  has  occurred  in  the  area. 

These  regulations  emphasize  the 
importance  of  rapid  response  assistance 
for  the  development  of  requests  for 
national  emergency  funds.  The 
Department  sets  a  high  priority  on  the 
early  collection  of  information  regarding 
workers  being  laid  off,  receiving 
requests  for  hmds  when  there  are 
insufficient  State  and  local  dislocated 
formula  funds  available  to  meet  the 
needs  of  workers  being  laid  off — to 
ensure  that  there  are  funds  available  in 
the  local  area  when  the  workers  first 
need  the  assistance.  Early  intervention 
to  assist  workers  being  dislocated  is 
critical  to  enable  them  to  find  or  qualify 
for  new  jobs  as  soon  as  possible  after  the 
dislocation  occurs.  While  these 
regulations  highlight  some  of  the  key 
elements  and  requirements  for  applying 
for  nationed  emergency  funds, 
guidelines  to  apply  for  national 
emergency  funds  will  be  published 
separately  in  the  Federal  Register. 

Part  652 — Establishment  and 
Functioning  of  State  Employment 
Services 

Introduction 

This  part  implements  the 
amendments  to  the  Wagner-Peyser  Act 
(the  Act)  made  by  WIA.  The  WIA 
amendments  add  regulations  at  20  CFR 
part  652,  subpart  C  and  make  technical 
changes  to  subpart  A. 
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Subpart  A — Emplojrment  Service 
Planning  and  Operations 

In  subpart  A,  the  Department  removes 
references  to  JTPA,  and  replaces  them 
with  WIA.  It  also  updates  definitions 
and  removes  and  reserves  two  sections. 
These  WIA  amendments  to  the  Act  are 
effective  July  1, 1999. 

A  comprehensive  reading  of  WIA 
shows  that  Congress  intended  to  ensure 
a  central  role  for  the  Wagner-Peyser  Act 
State  agency  designated  to  administer 
funds  authorized  under  the  Act  to 
provide  job  finding  and  placement 
services  to  job  seekers,  including 
imemployment  insiuance  (UI) 
claimants,  veterans,  migrant  and 
seasonal  farm  workers,  disabled 
individuals,  and  employers  in  the  State 
One-Stop  delivery  system.  The 
regulations  governing  the  operation  of 
the  basic  labor  exchange  program  have 
been  located  at  20  CFR  part  652,  subpart 
A  for  many  years  and  they  are  well 
known  to  State  agencies  administering 
the  Wagner-Peyser  Act.  The  Workforce 
Investment  Act  changes  the 
environment  in  which  the  existing  rules 
are  applied.  It  does  not  amend  the 
statutory  provisions  underlying  the 
rules.  The  Department  determined  that 
it  would  not  be  appropriate  to  add  new 
rules  resulting  from  amendments  to  the 
Wagner-Peyser  Act  to  20  CFR  part  652, 
subpart  A,  but  that  it  is  important  the 
new  rules  be  linked  with  the  existing 
rules.  Therefore,  the  Department 
restricted  amendments  to  the  Wagner- 
Peyser  Act  regulations  at  20  CFR  part 
652,  subpart  A  to  only  those  reference 
citations  required  by  the  Workforce 
Investment  Act.  The  Department  will 
raise  no  issue  under  20  CFR  part  652 
with  States  solely  on  the  basis  that  they 
operate  under  flTA  during  PY  1999. 
The  operations  rules  governing  Wagner- 
Peyser  Act  services  required  by  WIA  are 
reflected  in  part  20  CFR  652,  subpart  C. 

Subpart  C — Wagner-Peyser  Act 
Services  in  a  One>Stop  Delivery  System 
Environment 

Section  652,  subpart  C,  §§652.200 
through  652.216,  describe  the 
requirements  for  the  establishment  and 
functioning  of  State  Wagner-Peyser  Act 
services  in  a  One-Stop  delivery  system 
environment.  The  State  must  maintain 
Wagner-Peyser  Act  funds  under  the 
authority  of  the  Governor  as  a  separate 
funding  source  to  ensure  a  statewide 
delivery  system  of  public  labor 
exchange  services.  These  regulations 
specify  that  the  Wagner-Peyser  Act 
agency  retains  responsibility  for,  and 
oversight  of,  all  Wagner-Peyser  Act 
services  provided  through  the  One-Stop 
delivery  system,  and  explain  that  funds 


allocated  to  States  under  section  7(a) 
must  be  used  to  deliver  Wagner-Peyser 
Act  services  through  the  One-Stop 
delivery  system.  Each  of  the  three  tiers 
of  labor  exchange  service  must  be 
available:  self-service,  facilitated  self- 
help  service,  and  staff-assisted  service. 
Sections  652.209  and  210  strengthen  the 
relationship  between  the  Wagner-Peyser 
Act  State  agency  and  the  UI  agency  by 
requiring  that  reemployment  services  be 
provided,  commensurate  with  available 
resources  and  in  conjunction  with  other 
One-Stop  partners,  to  those  UI  claimants 
who  are  required  under  any  Federal  or 
State  UI  law  to  receive  the  services  as 
a  condition  of  receiving  imemployment 
benefits.  The  regulations  reflect  the 
Department's  interpretation  of  the 
Wagner-Peyser  Act,  affirmed  in  State  of 
Michigan  v.  Alexis  M.  Herman,  (W.D. 
MI,  Southern  Div.)  to  require  that  job 
finding,  placement  and  reemployment 
services  funded  imder  the  Act, 
including  services  to  veterans,  be 
delivered  by  public  merit-staff 
employees. 

The  Department  is  issuing  these 
regulations  after  carefully  considering 
and  reacting  to  input  received  from  the 
public.  The  preponderance  of  input 
focused  on  two  themes:  the  relationship 
between  the  Wagner-Peyser  Act  State 
Agency  and  the  One-Stop  delivery 
system  centers,  and  the  preservation  of 
the  merit  system  for  public  employees. 

A  range  of  suggestions  were  received 
regarding  the  relationship  between 
Wagner-Peyser  Act  services  and  the 
One-Stop  delivery  system.  These 
regulations  emphasize  the  State 
Agency's  role  as  a  One-Stop  partner  in 
delivering  services  seamlessly  to  job 
seekers  and  employers  as  a  part  of  the 
One-Stop  delivery  system.  State 
agencies  have  flexibility  to  deliver  labor 
exchange  services  appropriate  to  local 
needs  in  accordance  with  a 
Memorandum  of  Understanding  entered 
into  with  the  local  workforce 
investment  board. 

Some  parties  responding  to  merit-staff 
issues  expressed  concern  that  merit-staff 
employees  might  potentially  come 
under  the  direction  of  an  individual 
who  is  employed  by  a  different  agency 
or  entity.  In  response  to  this  concern, 
the  Department  has  written  the 
regulations  at  §652.215  and  §652.216  to 
emphasize  the  retention  of  merit  system 
protections  for  public  employees,  and 
limit  the  One-Stop  operator  to  providing 
guidance  to  employees  funded  imder 
the  Wagner-Peyser  Act  in  accordance 
with  an  agreed-upon  MOU. 


m.  Regulatory  Flexibility  and 
Regulatory  Impact  Analysis 

The  Regulatory  Flexibility  Act  of 
1980,  as  amended  in  1996  (5  U.S.C. 
chapter  6),  requires  the  Federal 
govenunent  to  anticipate  and  minimize 
the  impact  of  rules  and  paperwork 
requirements  on  small  entities.  "Small 
entities"  are  defined  as  small  businesses 
(those  with  fewer  than  500  employees, 
except  where  otherwise  provided), 
small  non-profit  organizations  (those 
with  fewer  than  500  employees,  except 
where  otherwise  provided)  and  small 
govenunental  entities  (those  in  areas 
with  fewer  than  50,000  residents).  ETA 
has  assessed  the  potential  impact  of  this 
Interim  Final  Rule  by  consulting  with  a 
wide  range  of  small  entities,  in  order  to 
identify  and  address  any  areas  of 
concern.  Based  on  that  assessment,  the 
Agency  certifies  that  the  Interim  Final 
Rule,  as  promulgated,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

The  WIA  Interim  Final  Rule 
implements  major  reforms  to  the 
nation's  job  training  system.  The  WIA 
will  provide  resoiux:es  to  states, 
localities,  and  other  entities,  including 
small  entities,  to  assist  youth,  adults, 
and  dislocated  workers  in  preparing  for, 
obtaining  and  retaining  employment. 
This  Rule  sets  forth  the  rights, 
responsibilities  and  conditions  under 
which  state  and  local  governments  may 
receive  grants  to  operate  programs  in 
local  workforce  investment  areas  with 
such  funds.  Governments  in  local 
workforce  investment  areas  are  not 
small  governmental  entities.  These  areas 
generally  have  a  population  of  at  least 
500,000  and  are  intended  to  replace 
existing  service  areas  under  the  Job 
Training  Partnership  Act  (JTPA)  which 
generally  have  a  population  of  at  least 
200,000.  Consequently,  the  Department 
does  not  foresee  an  adverse  impact  on 
small  governmental  entities. 
Nevertheless,  the  Department  has 
consulted  extensively  with  state  and 
local  officials  and  their  representatives 
to  insure  that  any  potential  effect  woidd 
be  minimal.  These  consultations 
included  two  week-long  conferences  in 
which  state  and  local  governmental 
participants  worked  in  groups  divided 
by  specialized  area  of  interest,  and  the 
participation  of  state  and  local 
govenunental  officials  under  the 
Intergovernmental  Personnel  Act. 

The  Department  also  provided  a 
number  of  opportunities,  through  a 
variety  of  media,  for  the  input  of  small 
businesses,  non-profits  and  any  other 
interested  parties.  These  opportunities 
included  12  town  hall  meetings 
spanning  the  nation  in  ten  locations, 


18692  Federal  Register / Vol.  64,  No.  72 /Thursday,  April  15.  1999 /Rules  and  Regulations 


and  an  interactive  web  site  providing 
ETA  policy  and  responses  to  questions 
from  the  public.  Additionally,  in  order 
to  solicit  conunents  from  the  widest 
possible  audience,  ETA  broadly 
disseminated  its  developing  policies 
through  the  publication  of  a  White 
Paper,  among  other  documents,  which 
were  available  on  the  Internet, 
published  in  the  Federal  Register  and 
distributed  throughout  the  employment 
and  training  community. 

The  Interim  Final  Rule  provides 
significant  flexibility  to  States  and  Local 
governments  to  design  programs  and  to 
determine  policy  and  spending 
priorities  for  the  use  of  WIA  grant  funds. 
This  policy-making  flexibility  is 
embodied  in  §661.120.  The  Rule 
provides  States  and  Local  governments 
with  additional  flexibility  to  design 
systems  that  meet  the  specific  needs  of 
each  state  and  local  area  through  the 
general  and  work-flex  waiver  provisions 
at  §§661.410  and  661.430.  The 
Department  has  taken  steps  to  further 
ameliorate  ^y  potential  burdens 
through  §  667.210  of  the  Interim  Final 
RiUe,  which  provides  that  states  and 
localities  may  use  a  portion  of  their 
grant  funds  (up  to  five  percent  at  the 
State  level  and  up  to  ten  percent  at  the 
local  level)  for  management  and 
administration  of  the  grant,  rather  than 
for  the  direct  provision  of  services  to 
participants.  Because  the  WIA  statutory 
limit  on  administrative  cost  is  lower 
than  the  existing  JTPA  limit.  States  and 
localities  were  also  extensively 
consulted  regarding  the  regidatory 
definition  of  these  administrative  costs 
to  ensure  that  this  cost  category  is 
defined  as  flexibly  as  possible.  The  Rule 
requires  the  reporting  of  costs  in  only 
two  categories — program  and 
administrative — and  excludes  certain 
information  technology  costs  from  the 
administrative  cost  category. 

A  portion  of  WIA  funds  is  available 
for  direct  grants  from  the  Department. 
ETA  has  consulted  with  representatives 
of  the  migrant  and  seasonal  farm  worker 
community,  and  Indian  and  Native 
American  tribal  governments  to 
minimize  any  burdens  that  provisions  of 
the  Rule  would  have  on  those 
commimities.  The  Rule  provides  limited 
authority  to  these  grantees  to  receive 
waivers  of  certain  provisions  of  the 
Rule,  to  lessen  any  burden  on  these 
communities. 

To  further  ameliorate  any  burden  on 
WIA  direct  grantees,  the  Rule  permits 
direct  grantees  to  use  a  portion  of  WIA 
funds  for  administrative  costs 
expenditure.  Unlike  formula  funds,  the 
administrative  cost  limit  for  direct 
grantees  is  not  specified  in  the  Rule  but 
will  be  negotiated  in  the  grant 


agreement  to  take  into  account 
individual  circiunstances.  Similarly,  the 
period  of  availability  for  expenditure  of 
grant  funds  is  established  in  the  grant 
agreement  rather  than  set  by  Rule  to 
take  into  account  individual 
circumstances.  Based  on  provisions 
such  as  these,  the  Department  has 
concluded  that  the  Rule  will  not  place 
undue  burdens  on  small  entities.  In 
addition,  under  to  the  Small  Business 
Regulatory  Fairness  Act  (SBREFA)  (5 
U.S.C.  Chapter  8),  the  Department  has 
determined  that  this  Interim  Final  Ride 
is  not  a  "major  rule,"  as  defined  in  5 
U.S.C.  804(2).  The  Department  certifies 
that  this  Interim  Final  Rule  has  been 
assessed  in  accordance  with  Pub.  L. 
105-227, 112  Stat.  2681,  for  its  effect  on 
family  well-being. 

IV.  Executive  Order  12866 

Pursuant  to  Executive  Order  128p6, 
the  Department  has  evaluated  this 
Interim  Final  Rule  and  has  determined 
its  provisions  are  consistent  with  the 
statement  of  regulatory  philosophy  and 
principles  promulgated  by  the  Executive 
Order.  The  Department  of  Labor  is 
required  by  statute  to  prescribe 
regulations  for  the  WIA  program  within 
180  days  of  enactment.  Within  this 
limited  time  frame,  the  Department  has 
made  every  reasonable  effort  to  obtain 
input  in  a  purposeful  manner  from  a 
variety  of  interested  parties  (State  and 
local  government  officials,  community- 
based  organizations,  Intergovernmental 
Organizations,  other  stakeholders,  and 
the  general  public).  The  WIA  grants 
increase  the  resources  available  to  the 
public  and  private  organizations  that 
promote  long-term  employment  and 
self-sufficiency.  The  Department  has 
determined  the  Interim  Final  Ride  will 
not  have  an  adverse  effect  in  a  material 
way  on  the  nation's  economy. 

The  Department  has  developed  the 
Interim  Final  Rule  in  close  consultation 
with  the  Department  of  Education,  and 
with  other  interested  Federal  agencies. 
Based  on  that  consultation,  the 
Department  has  determined  that  this 
Interim  Final  Rule  will  not  create  a 
serious  inconsistency  or  otherwise 
interfere  with  any  action  taken  or 
planned  by  another  Federal  Agency. 

This  Interim  Final  Rule  implements 
the  Workforce  Investment  Act,  which  is 
the  only  major  reform  of  the  nation's  job 
training  and  employment  system  in  over 
15  years.  Consequently,  this  Interim 
Final  Rule  raises  novel  policy  issues. 
Therefore,  the  Department  finds  it  to  be 
a  significant  regulatory  action  which  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  for  the 
purposes  of  Executive  Order  12866. 


V.  Unfunded  Mandates 

The  Interim  Final  Rule  has  been 
reviewed  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (2  U.S.C.  1501  et  seq.)  and 
Executive  Order  12875.  Section  202  of 
UMRA  requires  that  a  covered  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  a  rule  that  includes 
any  Federal  mandate  that  may  result  in 
the  expenditure  by  state,  local  and 
Tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year. 

If  a  covered  agency  must  prepare  a 
budgetary  impact  statement,  section  205 
of  UMRA  fiirUier  requires  that  it  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  the  statutory 
requirements.  In  addition,  section  203  of 
UMRA  requires  a  plan  for  informing  and 
advising  any  small  government  that  may 
be  significantly  or  uniquely  impacted. 

The  Department  has  determined  that 
the  WIA  Interim  Final  Rule  will  not 
mandate  the  expenditure  by  the  State, 
local,  and  Tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year. 
Accordingly,  the  Department  has  not 
prepared  a  budgetary  impact  statement, 
specifically  addressed  the  regulatory 
alternatives  considered,  or  prepared  a 
plan  for  informing  and  advising  any 
significant  or  uniquely  impacted  small 
government. 

VI.  Effective  Date  and  Absence  of 
Notice  and  Comment 

The  Department  has  determined,  in 
accordance  with  5  U.S.C.  553(b)(3)(B), 
that  the  statutory  mandate  to 
promulgate  regulations  within  180  days 
of  the  enactment  of  the  statute 
constitutes  good  cause  for  waiving 
notice  and  comment  proceedings. 
Furthermore,  WIA  became  effective 
upon  the  date  of  enactment,  August  7, 
1998.  It  is  critical  that  the  Department 
quickly  issue  regulations  to  assist  States 
which  wish  to  begin  operating  under 
WIA  as  early  as  possible.  Congress  also 
recognized  this  urgency  in  sec.  506(c)  of 
the  Act,  by  specifically  authorizing  the 
Department  to  issue  an  Interim  Final 
Rule.  Accordingly,  the  Department  finds 
that  the  issuance  of  a  Proposed  Rule, 
rather  than  an  Interim  Final  Rule,  would 
be  contrary  to  the  public  interest.  This 
Interim  Final  Rule  will  become  effective 
on  May  17, 1999.  The  Department  is 
committed  to  meeting  the  statutory 
deadline  to  issue  a  Final  Rule  by 
December  31, 1999.  This  Interim  Final 
Rule  sets  a  conunent  period  to  elicit  any 
concerns  raised  by  the  rule  for 
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consideration  in  the  development  of  the 
Final  Rule.  The  Department  has 
provided  a  comment  period  of  90  days 
to  provide  a  significant  period  for  public 
input  into  any  revisions  to  parts  652  and 
660  through  671  for  the  Final  Rule. 

Vn.  Catalog  of  Federal  Domestic 
Assistance  Number 

The  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  at  No. 
17.255. 

List  of  Subjects  in  20  CFR  Parts  652  and 
660throu^671 

Grant  programs,  labor,  employment, 
job  training  programs. 

Signed  at  Washington,  DC.  this  31st  day  of  ° 
March  1999. 
Alexis  M.  Herman, 
Secretary  of  Labor. 
Raymond  L.  Bramucci, 
Assistant  Secretary  of  Labor,  Employment 
and  Training  Administration. 

For  the  reason  stated  in  the  preamble, 
20  CFR  Ch.  V  is  amended  as  follows: 

1.  Parts  660  through  671  are  added 
and  Part  652  is  amended  to  read  as 
follows: 

PART  660— INTRODUCTION  TO  THE 
REGULATIONS  FOR  WORKFORCE 
INVESTMENT  SYSTEMS  UNDER  TITLE 
I  OF  THE  WORKFORCE  INVESTMENT 
ACT 

Sec. 

§  660. 100    What  is  the  purpose  of  title  I  of 

the  Workforce  Investment  Act  of  1998? 
§  660.200    What  do  the  regulations  for 

workforce  investment  systems  under  title 

I  of  the  Workforce  Investment  Act  cover? 
§  660.300    What  definitions  apply  to  the 

regulations  for  workforce  investment 

systems  under  title  1  of  WIA? 
'  Authority:  Sec.  506(c),  Pub.  L.  105-220;  20 
use  9276(c). 

§660.100    Wtwt  Is  the  purpose  of  title  I  of 
the  Workforce  Investment  Act  of  1998? 

The  purpose  of  title  I  of  the  Workforce 
Investment  Act  of  1998  (hereafter 
referred  to  as  WIA)  is  to  provide 
workforce  investment  activities  that 
increase  the  employment,  retention  and 
earnings  of  participants,  and  increase 
occupational  skill  attainment  by 
participants,  which  will  improve  the 
quality  of  the  workforce,  reduce  welfare 
dependency,  and  enhance  the 
productivity  and  competitiveness  of  the 
Nation's  economy.  These  goals  are 
achieved  through  the  workforce 
investment  system.  (WIA  sec.  106.) 

S  660.200    What  do  ttie  regulations  for 
workforce  Investment  systems  under  title  I 
of  ttie  Wortdorce  Investment  Act  cover? 

The  regulations  found  in  20  CFR  parts 
660—671  set  forth  the  regidatory 


requirements  that  are  applicable  to 
programs  operated  with  funds  provided 
under  title  I  of  WIA.  This  part  660 
describes  the  purpose  of  that  Act, 
explains  the  format  of  these  regulations 
and  sets  forth  definitions  for  terms  that 
apply  to  each  part.  Part  661  cont£uns 
regulations  relating  to  Statewide  and 
local  governance  of  the  workforce 
investment  system.  Part  662  describes 
the  One-Stop  system  and  the  roles  of 
One-Stop  partners.  Part  663  sets  forth 
requirements  applicable  to  WIA  title  I 
programs  serving  adults  and  dislocated 
workers.  Part  664  sets  forth 
requirements  applicable  to  WIA  title  I 
programs  serving  youth.  Part  665 
contains  regulations  relating  to 
Statewide  activities.  Part  666  describes 
the  WIA  title  I  performance 
accountability  system.  Part  667  sets 
forth  the  administrative  requirements 
applicable  to  programs  funded  under 
WIA  title  I.  Parts  668  and  669  contain 
the  particular  requirements  applicable 
to  programs  serving  Indians  and  Native 
Americans  and  Migrant  and  Seasonal 
Farmworkers,  respectively.  Parts  670 
and  671  describe  the  particular 
requirements  applicable  to  the  Job  Corps 
and  other  national  programs, 
respectively. 

§660.300    What  definitions  apply  to  the 
regulations  for  workforce  Investment 
systems  under  title  i  of  WIA? 

In  addition  to  the  definitions  set  forth 
at  WIA  set.  101,  the  following 
definitions  apply  to  the  regulations  set 
forth  in  20  CFR  parts  660—671: 

Department  or  DOL  means  the  U.S. 
Department  of  Labor,  including  its 
agencies  and  organizational  units. 

Designated  region  means  a 
combination  of  local  areas  that  are 
partly  or  completely  in  a  single  labor 
market  area,  economic  development 
region,  or  other  appropriate  contiguous 
subarea  of  a  State,  that  is  designated  by 
the  State  under  WIA  section  116(c),  or 
a  similar  interstate  region  that  is 
designated  by  two  or  more  States  under 
WIA  section  116(c)(4). 

Employment  and  training  activity 
means  a  workforce  investment  activity 
that  is  carried  out  for  an  adult  or 
dislocated  worker. 

EEO  data  means  data  on  race  and 
ethnicity,  age,  sex,  and  disability 
required  by  regulations  implementing 
sec.  188  of  WIA  governing 
nondiscrimination. 

ETA  means  the  Employment  and 
Training  Administration  of  the  U.S. 
Department  of  Labor. 

Grant  means  an  award  of  WIA 
financial  assistance  by  the  U.S. 
Department  of  Labor  to  an  eligible  WIA 
recipient. 


Grantee  means  the  direct  recipient  of 
grant  funds  from  the  Department  of 
Labor.  A  grantee  may  also  be  referred  to 
as  a  recipient. 

Literacy  means  an  individual's  ability 
to  read,  write,  and  speak  in  English,  and 
to  compute,  and  solve  problems,  at 
levels  of  proficiency  necessary  to 
function  on  the  job.  in  the  family  of  the 
individual,  and  in  society. 

Local  Board  means  a  local  workforce 
investment  board  established  imder 
WIA  sec.  117,  to  set  policy  for  the  local 
workforce  investment  system. 

Outlying  area  means  the  United  States 
Virgin  Islands,  Guam,  American  Samoa, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  the  Federated  States  of 
Micronesia,  and  the  Republic  of  Palau. 

Participant  means  an  individual  who 
has  registered  under  20  CFR  663.105  or 
20  CFR  664.215  and  has  been 
determined  to  be  eligible  to  participate 
in  and  who  is  receiving  services  (except 
for  follow  up  services)  under  a  program 
authorized  by  WIA  title  1.  Participation 
commences  on  the  first  day,  following 
determination  of  eligibility,  on  which 
the  individual  begins  receiving  core, 
intensive,  training  or  other  services 
provided  under  WIA  title  I. 

Recipient  means  an  entity  to  which  a 
WIA  grant  is  awarded  directly  from  the 
Department  of  Labor  to  carry  out  a 
program  under  title  I  of  WIA.  The  State 
is  the  recipient  of  funds  awarded  under 
WL\  sees.  127(b)(l)(C)(i)(II),  132(b)(1)(B) 
and  132(b)(2)(B). 

Register  means  the  process  for 
collecting  information  to  determine  an 
individual's  eligibility  for  services 
imder  WIA  title  I.  Individuals  may  be 
registered  in  a  variety  ways,  as 
described  in  20  CFR  663.105  and  20 
CFR  664.215. 

Secretary  means  the  Secretary  of  the 
U.S.  Department  of  Labor. 

Self  certification  means  an 
individual's  signed  attestation  that  the 
information  he/she  submits  to 
demonstrate  eligibility  for  a  program 
imder  title  I  of  WIA  is  true  and  acciuate. 

State  Board  means  a  State  workforce 
investment  board  established  under 
WIA  sec.  111. 

State  means  each  of  the  several  States 
of  the  United  States,  the  District  of 
Coliunbia  and  the  Commonwealth  of 
Puerto  Rico.  The  term  "State"  does  not 
include  outlying  areas. 

Subrecipient  means  an  entity  to 
which  a  subgrant  is  awarded  and  which 
is  accountable  to  the  recipient  (or  higher 
tier  subrecipient)  for  the  use  of  the 
funds  provided. 

Vendor  means  an  entity  responsible  * 
for  providing  generally  required  goods 
or  services  to  be  used  in  the  WLA 
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program.  These  goods  or  services  may 
be  for  the  recipient's  or  subrecipient's 
own  use  or  for  the  use  of  participants  in 
the  program. 

Wagner-Peyser  Act  means  the  Act  of 
June  6, 1933,  as  amended,  codified  at  29 
U.S.C.  49  et  seq. 

Workforce  investment  activities  mean 
the  array  of  activities  permitted  under 
title  I  of  WIA,  which  include 
employment  and  training  activities  for 
adults  and  dislocated  workers,  as 
described  in  WIA  section  134,  and 
youth  activities,  as  described  in  WIA 
section  129. 

Youth  activity  means  a  workforce 
investment  activity  that  is  carried  out 
for  youth. 

PART  661— STATEWIDE  AND  LOCAL 
GOVERNANCE  OF  THE  WORKFORCE 
INVESTMENT  SYSTEM  UNDER  TITLE  I 
OF  THE  WORKFORCE  INVESTMENT 
ACT 

Subpart  A— G«neral  Governance  Provisions 

§661.100     What  is  the  workforce  investment 
system? 

§661.110    What  is  the  role  of  the 

Department  of  Labor  as  the  Federal 
governmental  partner  in  the  governance 
of  the  workforce  investment  system? 

§661.120    What  are  the  roles  of  the  local 
and  State  governmental  partner  in  the 
governance  of  the  workforce  investment 
system? 

Subpart  B — State  Governance  Provisions 

§  661.200    What  is  the  State  Workforce 

Investment  Board? 
§  661.205    What  is  the  role  of  the  State 

Board? 
§661.210    Under  what  circumstances  may 

the  Governor  select  an  alternative  entity 

in  place  of  the  State  Workforce 

Investment  Board? 
§  661.220    What  are  the  requirements  for  the 

submission  of  the  State  workforce 

investment  plan? 
§  661.230    What  are  the  requirements  for 

modification  of  the  State  workforce 

investment  plan? 
§  661 .240    How  do  the  unified  planning 

requirements  apply  to  the  five-year 

strategic  WIA  and  Wagner-Peyser  plan 

and  to  other  Department  of  Labor  plans? 
§  661.250    What  are  the  requirements  for 

designation  of  local  workforce 

investment  areas? 
§  661.260    What  are  the  requirements  for 

automatic  designation  of  workforce 

investment  areas  relating  to  units  of  local 

government  with  a  population  of  500,000 

or  more? 
§661.270    What  are  the  requirements  for 

temporary  and  subsequent  designation  of 

workforce  investment  areas  relating  to 

areas  that  had  been  designated  as  service 

delivery  areas  under  JTPA? 
§  661.280    What  right  does  an  entity  have  to 

appeal  the  Governor's  decision  rejecting 

a  request  for  designation  as  a  workforce 

investment  area? 


§661.290  Under  what  circumstances  may 
States  require  Local  Boards  to  take  part 
in  regional  planning  activities? 

Subpart  C — Local  Governance  Provisions 

§  661.300    What  is  the  Local  Workforce 

Investment  Board? 
§661.305    What  is  the  role  of  the  Local 

Workforce  Investment  Board? 
§  661.310    Under  what  limited  conditions 

may  a  Local  Board  directly  be  a  provider 

of  core  services,  intensive  services,  or 

training  services,  or  act  as  a  One-Stop 

Operator? 
§661.315    Who  are  the  required  members  of 

the  Local  Workforce  Investment  Boards? 
§  661.320    Who  must  chair  a  Local  Board? 
§  661 .325    What  criteria  will  be  used  to 

establish  membership  of  the  Local 

Board? 
§  661.330    Under  what  circumstances  may 

the  State  use  an  alternative  entity  as  the 

local  workforce  investment  board? 
§661.335    What  is  a  youth  council,  and 

what  is  its  relationship  to  the  Local 

Board? 
§  661.340    What  are  the  responsibilities  of 

the  youth  council? 
§  661.345    What  are  the  requirements  for  the 

submission  of  the  local  workforce 

investment  plan? 
§  661.350    What  are  the  contents  of  the  local 

workforce  investment  plan? 
§  661 .355    When  must  a  local  plan  be 

modified? 

Subpart  D— Waivers  and  Work-Flex 

§  661 .400    What  is  the  purpose  of  the 

general  statutory  and  regulatory  waiver 
authority  provided  at  section  189(i)(4)  of 
the  Workforce  Investment  Act? 

§  661 .410  What  provisions  of  WIA  and  the 
Wagner-Peyser  Act  may  be  waived,  and 
what  provisions  may  not  be  waived? 

§  661 .420    Under  what  conditions  may  a 
Governor  request  and  the  Secretary 
approve  a  general  waiver  under  section 
-189(i)(4)? 

§  661 .430  Under  what  conditions  may  the 
Governor  submit  a  workforce  flexibility 
plan? 

§  661 .440    What  limitations  apply  to  the 
State's  Workforce  Flexibility  Plan 
authority  under  WIA? 
Authority:  Sec.  506(c),  Pub.  L.  105-220;  20 

U.S.C.  9276(c). 

Subpart  A— General  Governance 
Provisions 

§661.100    Wliat  is  ttie  workforce 
investment  system? 

Under  title  I  of  WIA,  the  workforce 
investment  system  provides  the 
framework  for  delivery  of  workforce 
investment  activities  at  the  State  and 
local  levels  to  individuals  who  need 
those  services,  including  job  seekers, 
dislocated  workers,  youth,  inciunbent 
workers,  new  entrants'to  the  workforce, 
veterans,  persons  with  disabilities,  and 
employers.  Each  State's  Governor  is 
required,  in  accordance  with  the 
requirements  of  this  Part,  to  establish  a 


State  Board;  to  designate  local 
workforce  investment  areas;  and  to 
oversee  the  creation  of  Local  Boards  and 
One-Stop  service  delivery  systems  in 
the  State. 

§661.110    What  is  the  role  of  ttie 
Department  of  Labor  as  ttie  Federal 
governmental  partner  in  the  governance  of 
tife  wortcforce  investment  system? 

(a)  Successful  governance  of  the 
workforce  investment  system  will  be 
achieved  through  cooperation  and 
coordination  of  Federal,  State  and  local 
govenunents. 

(b)  The  Department  of  Labor  sees  as 
one  of  its  primary  roles  providing 
leadership  and  guidance  to  support  a 
system  that  meets  the  objectives  of  title 
I  of  WIA,  and  in  which  State  and  local 
partners  have  flexibility  to  design 
systems  and  deliver  services  in  a 
manner  designed  to  best  achieve  the 
goals  of  WIA  based  on  their  particular 
needs.  These  regidations  provide  the 
framework  in  which  State  and  local 
officials  can  exercise  such  flexibility 
within  the  confines  of  the  statutory 
requirements.  Wherever  possible, 
system  features  such  as  design  options 
and  categories  of  services  are  not 
narrowly  defined,  and  are  subject  to 
State  and  local  interpretation. 

(c)  The  Secretary,  in  consultation  with 
other  Federal  Agencies,  as  appropriate, 
may  publish  guidance  on  interpretations 
of  statutory  and  regulatory  provisions. 
State  and  local  policies,  interpretations, 
guidelines  and  definitions  that  are 
consistent  with  interpretations 
contained  in  such  guidance  will  be 
considered  to  be  consistent  with  the  Act 
for  purposes  of  §  661.120  of  this  subpart. 

§661.120    What  are  the  roles  of  the  local 
and  State  governmental  partner  in  the 
governance  of  the  workforce  investment 
system? 

(a)  Local  Boards  should  establish 
policies,  interpretations,  guidelines  and 
definitions  to  implement  provisions  of 
title  I  of  WIA  to  the  extent  that  such 
policies,  interpretations,  guidelines  and 
definitions  are  not  inconsistent  with  the 
Act  or  the  regulations  or  with  State 
policies. 

(b)  State  Boards  shoiUd  establish 
policies,  interpretations,  guidelines  and 
definitions  to  implement  provisions  of 
title  I  of  WIA  to  the  extent  that  such 
policies,  interpretations,  guidelines  and 
definitions  are  not  inconsistent  vnth  the 
Act  and  regulations. 
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Subpart  B— State  Govemanc* 
Provisions 

§661.200    What  is  the  state  Workforce 
Investmerrt  Board? 

(a)  The  State  Board  is  a  board 
established  by  the  Governor  in 
accordance  with  the  requirements  of 
WIA  section  111  and  this  section. 

(b)  The  membership  of  the  State 
Board  must  meet  the  requirements  of 
WIA  section  111(b).  The  State  Board 
must  contain  two  or  more  members 
representing  the  categories  described  in 
WIA  sections  lll(b)(l){C)(iiiHv),  and 
special  consideration  must  be  given  to 
chief  executive  officers  of  community 
colleges  and  commimity  based 
organizations  in  the  selection  of 
members  representing  the  entities 
identified  in  WIA  section 
lll(b)(l)(C)(v). 

(c)  The  Governor  may  appoint  any 
other  representatives  or  agency  officials, 
such  as  agency  officials  responsible  for 
economic  development  and  juvenile 
justice  programs  in  the  State. 

(d)  Members  who  represent 
organizations,  agencies  or  other  entities 
must  be  individuals  with  optimum 
policy  making  authority  within  the 
entities  they  represent. 

(e)  A  majority  of  members  of  the  State 
Board  must  be  representatives  of 
business.  Members  who  represent 
business  must  be  individuals  who  are 
owners,  chief  executive  officers,  chief 
operating  officers,  or  other  individuals 
with  optimum  policy  making  or  hiring 
authority,  including  members  of  Local 
Boards. 

(f)  The  Governor  must  appoint  the 
business  representatives  from  among 
individuals  who  are  nominated  by  State 
business  organizations  and  business 
trade  associations.  The  Governor  must 
appoint  the  labor  representatives  from 
among  individuals  who  are  nominated 
by  State  labor  federations. 

(g)  The  Governor  must  select  a 
chairperson  of  the  State  Board  from  the 
business  representatives  on  the  board. 

(h)  The  (iovemor  may  establish  terms 
of  appointment  or  other  conditions 
governing  appointment  or  membership 
on  the  State  Board. 

(i)  For  the  programs  and  activities 
carried  out  by  one-stop  partners,  as 
described  in  WIA  section  121(b)  and  20 
CFR  662.210,  the  State  Board  must 
include: 

(1)  The  lead  State  agency  officials 
with  responsibility  for  such  program,  or 

(2)  In  any  case  in  which  no  lead  State 
agency  official  has  responsibility  for 
such  a  program  service,  a  representative 
in  the  State  with  expertise  relating  to 
such  program,  service  or  activity. 


(j)  The  State  Board  must  conduct  its 
business  in  an  open  manner  as  required 
by  WIA  section  111(g),  by  making 
available  to  the  public,  on  a  regular 
basis  through  open  meetings, 
information  about  the  activities  of  the 
State  Board,  including  information 
about  the  State  Plan  prior  to  submission 
of  the  plan,  information  about 
membership,  and  on  request,  minutes  of 
formal  meetings  of  the  State  Board. 
(WIA  section  111) 

§661.205    What  is  the  role  of  the  State 
Board? 

The  State  Board  must  assist  the 
Governor  in  the: 

(a)  Development  of  the  State  Plan; 

(b)  Development  and  continuous 
improvement  of  a  Statewide  system  of 
activities  that  are  funded  imder  subtitle 
B  of  title  I  of  WIA.,  or  carried  out 
through  the  One-Stop  delivery  system, 
including — 

(1)  Development  of  linkages  in  order 
to  assure  coordination  and 
nonduplication  among  the  programs 
and  activities  carried  out  by  One-Stop 
partners,  including,  as  necessary, 
addressing  any  impasse  situations  in  the 
development  of  the  local  memorandum 
of  understanding;  and 

(2)  Review  of  local  plans; 

(c)  Commenting  at  least  once  aimually 
on  the  measures  taken  under  section 
113(b)(14)  of  the  Carl  D.  Perkins 
Vocational  and  Technical  Education 
Act; 

(d)  Designation  of  local  workforce 
investment  areas, 

(e)  Development  of  allocation 
formulas  for  the  distribution  of  funds  for 
adult  employment  and  training 
activities  and  youth  activities  to  local 
areas,  as  permitted  under  WIA  sections 
128(b)(3)(B)  and  133(b)(3)(B); 

(f)  Development  and  continuous 
improvement  of  comprehensive  State 
performance  measures,  including  State 
adjusted  levels  of  performance,  to  assess 
the  effectiveness  of  the  workforce 
investment  activities  in  the  State,  as 
required  imder  WIA  section  136(b); 

(g)  Preparation  of  the  annual  report  to 
the  Secretary  described  in  WIA  section 
136(d); 

(h)  Development  of  the  Statewide 
employment  statistics  system  described 
in  section  15(e)  of  the  Wagner-Peyser 
Act;  and 

(i)  Development  of  an  application  for 
an  incentive  grant  under  WIA  section 
503.  (WIA  section  111(d).) 

§  661 .21 0    Under  what  circumstances  may 
the  Governor  seiect  an  alternative  entity  in 
piece  of  the  State  Workforce  investment 
Board? 

(a)  The  State  may  use  any  State  entity 
that  meets  the  requirements  of  WIA 


section  111(e)  to  perform  the  functions 
of  the  State  Board. 

(b)  If  the  State  uses  an  alternative 
entity,  the  State  workforce  investment 
plan  must  demonstrate  that  the 
alternative  entity  meets  all  three  of  the 
requirements  of  WIA  section  111(e). 
Section  111(e)  requires  that  such  entity: 

(1)  Was  in  existence  on  December  31, 
1997; 

(2)(i)  Was  established  under  section 
122  (relating  to  State  Job  Training 
Coordinating  Coimcils)  or  title  VB 
(relating  to  State  Human  Resource 
Investment  Councils)  of  the  Job  Training 
Partnership  Act  (29  U.S.C.  1501  et  seq.], 
as  in  effect  on  December  31, 1997,  or 

(ii)  Is  substantially  similar  to  the  State 
Board  described  in  WIA  section  111(a), 
(b),  and  (c)  and  §  661.200;  and 

(3)  Includes,  at  a  minimum,  two  or 
more  representatives  of  business  in  the 
State  and  two  or  more  representatives  of 
labor  organizations  in  the  State. 

(c)  If  the  alternative  entity  does  not 
provide  for  representative  membership 
of  each  of  the  categories  of  required 
State  Board  membership  under  WIA 
section  111(b),  the  State  Plan  must 
explain  the  manner  in  which  the  State 
will  ensure  an  ongoing  role  for  any  such 
group  in  the  workforce  investment 
system. 

(d)  If  the  membership  structmre  of  the 
alternative  entity  is  significantly 
changed  after  December  31, 1997,  the 
entity  will  no  longer  be  eligible  to 
perform  the  functions  of  the  State 
Board.  In  such  case,  the  Governor  must 
establish  a  new  State  Board  which 
meets  all  of  the  criteria  of  WIA  section 
111(b).  A  significant  change  in  the 
membership  structvire  does  not  mean 
the  filling  of  a  vacancy  on  the 
alternative  entity,  but  does  include  any 
change  in  the  organization  of  the 
alternative  entity  or  in  the  categories  of 
entities  represented  on  the  alternative 
entity  which  requires  a  change  to  the 
alternative  entity's  charter  or  a  similar 
document  that  defines  the  formal 
organization  of  the  alternative  entity. 

(e)  In  20  CFR  parts  660  through  671, 
all  references  to  the  State  Board  also 
apply  to  an  alternative  entity  used  by  a 
State. 

§  661 .220    What  are  the  requirements  for 
the  submission  of  the  State  Workforce 
Investment  Plan? 

(a)  The  Governor  of  each  State  must 
submit  a  State  Workforce  Investment 
Plan  (State  Plan)  in  order  to  be  eligible 
to  receive  funding  under  title  I  of  WIA 
and  the  Wagner-Peyser  Act.  The  State 
Plan  must  ouUine  the  State's  five  year 
strategy  for  the  workforce  investment 
system. 
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(b)  The  State  Plan  must  be  submitted 
in  accordance  with  planning  guidelines 
issued  by  the  Secretary  of  Labor.  The 
planning  guidelines  set  forth  the 
information  necessary  to  document  the 
State's  vision,  goals,  strategies,  policies 
emd  measures  for  the  workforce 
investment  system  (that  were  arrived  at 
through  the  collaboration  of  the 
Governor,  chief  elected  officials, 
business  and  other  parties),  as  well  as 
the  information  required  to  demonstrate 
compliance  with  WIA,  and  the 
information  detailed  by  WIA  and  these 
regulations  and  the  Wagner-Peyser  Act 
and  the  Wagner-Peyser  regulations  at  20 
CFR  part  652. 

(c)  The  State  Plan  must  contain  a 
description  of  the  State's  performance 
accountability  system,  and  the  State 
performance  measures  in  accordance 
with  the  requirements  of  WIA  section 
136  and  20  CFR  part  666. 

(d)  The  State  must  provide  an 
opportunity  for  public  comment  on  and 
input  into  the  development  of  the  State 
Plan  prior  to  its  submission.  The 
opportunity  for  public  comment  must 
include  an  opportunity  for  comment  by 
representatives  of  business, 
representatives  of  labor  organizations, 
and  chief  elected  official(s)  and  must  be 
consistent  with  the  requirement,  at  WIA 
section  111(g),  that  the  State  Board 
makes  information  regarding  the  State 
Plan  and  other  State  Board  activities 
available  to  the  public  through  regular 
open  meetings.  The  State  Plan  must 
describe  the  State's  process  and  timeline 
for  ensuring  a  meaningful  opportunity 
for  public  comment. 

(e)  The  Secretary  reviews  completed 
plans  and  must  approve  all  plans  within 
ninety  days  of  their  submission,  unless 
the  Secretary  determines  in  writing  that: 

(1)  The  plan  is  inconsistent  with  the 
provisions  of  title  I  of  WIA  or  these 
regulations.  For  example,  a  finding  of 
inconsistency  would  be  made  if  the 
Secretary  and  the  Governor  have  not 
reached  agreement  on  the  adjusted 
levels  of  performance  under  WIA 
section  136(b)(3)(A),  or  there  is  not  an 
effective  strategy  in  place  to  ensure 
development  of  a  fully  operational  One- 
Stop  delivery  system  in  the  State;  or 

(2)  The  portion  of  the  plan  describing 
the  detailed  Wagner-Peyser  plan  does 
not  satisfy  the  criteria  for  approval  of 
such  plans  as  provided  in  section  8(d) 
of  the  Wagner-Peyser  Act  or  the  Wagner- 
Peyser  regulations  at  20  CFR  part  652. 

§  661 .230    What  are  the  requirements  for 
modification  of  the  State  woridorce 
investment  plan? 

(a)  The  State  may  submit  a 
modification  of  its  workforce 


investment  plan  at  any  time  during  the 
five-year  life  of  the  plan. 

(b)  Modifications  are  required  when: 

(1)  Changes  in  Federal  or  State  law  or 
policy  substantially  change  the 
assumptions  upon  which  the  plan  is 
based. 

(2)  There  are  changes  in  the  Statevdde 
vision,  strategies,  policies,  performance 
indicators,  the  methodology  used  to 
determine  local  allocation  of  funds, 
reorganizations  which  change  the 
working  relationship  with  system 
employees,  changes  in  organizational 
responsibilities,  changes  to  the 
membership  structure  of  the  State  Board 
or  alternative  entity  and  similar 
substantial  changes  to  the  State's 
workforce  investment  system. 

(3)  The  State  has  failed  to  meet 
performance  goals,  and  must  adjust 
service  strategies. 

(c)  Modifications  are  required  in 
accordance  with  the  Wagner-Peyser 
provisions  at  20  CFR  652.210. 

(d)  Modifications  to  the  State  Plan  are 
subject  to  the  same  public  review  and 
comment  requirements  that  apply  to  the 
development  of  the  original  State  Plan. 

(e)  State  Plan  modifications  will  be 
approved  by  the  Secretary  based  on  the 
approval  standard  applicable  to  the 
original  State  Plan  under  §661. 220(e). 

§  661 .240    How  do  the  unified  planning 
requirements  apply  to  the  five-year 
strategic  WIA  and  Wagner-Peyser  plan  and 
to  other  Department  of  Labor  plans? 

(a)  A  State  may  submit  to  the 
Secretary  a  unified  plan  for  any  of  the 
programs  or  activities  described  in  WIA 
section  501(b)(2).  This  includes  the 
following  DOL  programs  and  activities: 

(1)  The  five-year  strategic  WIA  and 
Wagner-Peyser  plan; 

(2)  Trade  adjustment  assistance 
activities  and  NAFTA — TAA; 

(3)  Vetenms'  programs  imder  38 
U.S.C.  Chapter  41; 

(4)  Programs  authorized  under  State 
unemployment  compensation  laws; 

(5)  Welfare-to-Work  (WtW)  programs; 
and 

(6)  Senior  Community  Service 
Employment  Programs  under  title  V  of 
the  Older  Americans  Act. 

(b)  For  purposes  of  paragraph  (a)  of 
this  section,  a  State  may  submit,  as  part 
of  the  unified  plan,  any  plan, 
application  form  or  any  other  similar 
document,  that  is  required  as  a 
condition  for  the  approval  of  Federal 
funding  under  the  applicable  program. 
These  plans  include  such  things  as  the 
WIA  plan,  or  the  WtW  plan.  They  do 
not  include  jointly  executed  funding 
instruments,  such  as  grant  agreements, 
or  Governor/Secretary  Agreements  or 
items  such  as  corrective  actions  plans. 


(c)  A  State  which  submits  a  imified 
plan  imder  paragraph  (a)  of  this  section 
will  not  be  required  to  submit 
additional  planning  materials  as  a 
condition  for  approval  to  receive 
Federal  funds. 

(d)  Each  portion  of  a  unified  plan 
submitted  under  paragraph  (a)  of  this 
section  is  subject  to  the  particular 
requirements  of  Federal  law  authorizing 
the  program.  All  grantees  are  still 
subject  to  such  things  as  reporting  and 
record-keeping  requirements,  corrective 
action  plan  requirements  and  other 
generally  applicable  requirements. 

(e)  A  unified  plan  must  contain  the 
information  required  by  WIA  section 
501(c)  and  will  be  approved  in 
accordance  with  the  requirements  of 
WIA  section  501(d). 

§  661 .250    What  are  the  requirements  for 
designation  of  local  workforce  investment 
areas? 

(a)  The  Governor  must  designate  local 
workforce  investment  areas  in  order  for 
the  State  to  receive  funding  under  tide 

I  of  WIA. 

(b)  The  Governor  must  take  into 
consideration  the  factors  described  in 
WIA  section  116(a)(1)(B)  in  making 
designations  of  local  areas.  Such 
designation  must  be  made  in 
consultation  with  the  State  Board,  and 
after  considtation  with  chief  elected 
officials.  The  Governor  must  also 
consider  comments  received  through 
the  public  comment  process  described 
in  the  State  workforce  investment  plan 
under  §  661.220(d). 

(c)  The  Governor  may  approve  a 
request  for  designation  as  a  workforce 
investment  area  from  any  unit  of  general 
local  government,  including  a 
combination  of  such  imits,  if  the  State 
Board  determines  that  the  area  meets 
the  requirements  of  WIA  section 
116(a)(1)(B)  and  recommends 
designation.  (WIA  section  116.) 

§  661 .260    What  are  the  requirements  for 
automatic  designation  of  workforce 
investment  areas  relating  to  units  of  local 
governnoent  with  a  population  of  500,000  or 
more? 

The  requirements  for  automatic 
designation  relating  to  units  of  local 
government  with  a  population  of 
500,000  or  more  and  to  nu^l 
concentrated  employment  programs  are 
contained  in  WIA  section  116(a)(2). 

§  661 .270    What  are  the  requirements  for 
temporary  and  subsequent  designation  of 
workforce  investment  areas  relating  to 
areas  that  had  t>een  designated  as  service 
delivery  areas  under  JTPA? 

The  requirements  for  temporary  and 
subsequent  designation  relating  to  areas 
that  had  been  designated  as  service 
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delivery  areas  under  JTPA  are  contained 
in  WIA  section  116(a)(3). 

§661.280    What  right  does  an  entity  have 
to  appeal  the  Governor's  decision  rejecting 
a  request  for  designation  as  a  worlcforce 
investment  area? 

(a)  A  unit  of  local  government  (or 
combination  of  luits)  or  a  rural 
concentrated  employment  program 
grant  recipient  (as  described  at  WIA 
section  116(a)(2)(B),  which  has 
requested  but  has  been  denied  its 
request  for  designation  as  a  workforce 
investment  area  under  §§  661.260- 
661.270,  may  appeal  the  decision  to  the 
State  Board,  in  accordance  with  appeal 
procedures  established  in  the  State  Plan. 

(b)  If  a  decision  on  the  appeal  is  not 
rendered  in  a  timely  manner  or  if  the 
appeal  to  the  State  Board  does  not  result 
in  designation,  the  entity  may  request 
review  by  the  Secretary  of  Labor,  under 
the  procedures  set  forth  at  20  CFR 
667.640(a). 

(c)  The  Secretary  may  require  that  the 
area  be  designated  as  a  workforce 
investment  area,  if  the  Secretary 
determines  that: 

(1)  The  entity  was  not  accorded 
procedural  rights  vmder  the  State 
appeals  process;  or 

(2)  The  area  meets  the  automatic 
designation  requirements  at  WIA 
section  116(a)(2)  or  the  temporary  and 
subsequent  designation  requirements  at 
WIA  section  116(a)(3),  as  appropriate. 

§  661 .290  tJnder  what  circumstances  may 
States  require  Local  Boards  to  take  part  in 
regional  planning  activities? 

(a)  The  State  may  require  Local 
Boards  within  a  designated  region  (as 
defined  at  20  CFR  660.300)  to: 

(1)  Participate  in  a  regional  planning 
process  that  results  in  regional 
performance  measures  for  workforce 
investment  activities  imder  title  I  of 
WIA.  Regions  that  meet  or  exceed  the 
regional  performance  measures  may 
receive  regional  incentive  grants; 

(2)  Share,  where  feasible,  employment 
and  other  types  of  information  that  will 
assist  in  improving  the  performance  of 
all  local  areas  in  the  designated  region 
on  local  performance  measures;  and 

(3)  Coordinate  the  provision  of  WIA 
title  I  services,  including  supportive 
services  such  as  transportation,  across 
the  boundaries  of  local  areas  within  the 
designated  region. 

(b)  Two  or  more  States  may  designate 
a  labor  market  area,  economic 
development  region,  or  other 
appropriate  contiguous  subarea  of  the 
States  as  an  interstate  region.  In  such 
cases,  the  States  may  jointly  exercise  the 
State's  functions  described  in  this 
section. 


(c)  Designation  of  intrastate  regions 
and  interstate  regions  and  their 
corresponding  performance  measures 
must  be  described  in  the  respective 
State  Plan(s).  For  interstate  regions,  the 
roles  of  the  respective  governors.  State 
Boards  and  Local  Boards  must  be 
described  in  the  respective  State  Plans. 

(d)  Unless  agreed  to  by  all  affected 
chief  elected  officials  and  the  Governor, 
these  regional  planning  activities  may 
not  substitute  for  or  replace  the 
requirements  applicable  to  each  local 
area  uinder  other  provisions  of  the  WIA. 
(WIA  section  116(a).) 

Subpart  C— Local  Governance 
Provisions 

§661.300    What  is  the  Local  Worlcforce 
Investment  Board? 

(a)  The  Ix»cal  Workforce  Investment 
Board  (Local  Board)  is  appointed  by  the 
chief  elected  official  in  each  local  area 
in  accordance  with  State  criteria 
estabhshed  imder  WIA  section  117(b), 
and  is  certified  by  the  Governor  every 
two  years,  in  accordance  with  WIA 
section  117(c)(2). 

(b)  In  partnership  with  the  chief 
elected  official(s),  the  Local  Board  sets 
policy  for  the  portion  of  the  Statewide 
workforce  investment  system  within  the 
local  area. 

(c)  The  Local  Board  and  the  chief 
elected  official(s)  may  enter  into  an 
agreement  that  describes  the  respective 
roles  and  responsibilities  of  the  parties. 

(d)  The  Local  Board,  in  partnership 
with  the  chief  elected  official,  develops 
the  local  workforce  investment  plan  and 
performs  the  functions  described  in 
WIA  section  117(d).  (WIA  section  117 
(d).) 

(e)  In  the  case  in  which  a  local  area 
includes  more  than  one  unit  of  general 
local  government  in  accordemce  with 
WL\  section  117  (c)(1)(B),  the  chief 
elected  officials  of  such  imits  may 
execute  an  agreement  to  describe  their 
responsibilities  for  carrying  out  the  roles 
and  responsibilities.  If,  after  a 
reasonable  effort,  the  chief  elected 
officials  are  imable  to  reach  agreement, 
the  Governor  may  appoint  the  members 
of  the  local  board  from  individuals 
nominated  or  recommended  as  specified 
in  WIA  section  117(b). 

(f)  In  the  case  in  which  the  State  Plan 
indicates  that  the  State  will  be  treated 
as  a  local  area  under  WIA  title  I,  the 
Governor  may  designate  the  State  Board 
to  carry  out  any  of  the  roles  of  the  Local 
Board. 

§661.305    What  is  the  role  of  the  Local 
Workforce  investment  Board? 

(a)  WIA  section  117(d)  specffies  that 
the  Local  Board  is  responsible  for: 


(1)  Developing  the  five-year  local 
workforce  investment  plan  (Local  Plan) 
and  conducting  oversight  of  the  One- 
Stop  system,  youth  activities  and 
employment  and  training  activities 
imder  title  I  of  WIA,  in  partnership  with 
the  chief  elected  official; 

(2)  Selecting  One-Stop  operators  with 
the  agreement  of  the  chief  elected 
official; 

(3)  Selecting  eligible  youth  service 
providers  based  on  the 
recommendations  of  the  youth  council, 
and  identifying  eligible  providers  of 
adult  and  dislocated  worker  intensive 
services  and  training  services,  and 
maintaining  a  list  of  eligible  providers 
with  performance  and  cost  iiiformation, 
as  required  in  20  CFR  part  663,  subpart 
E; 

(4)  Developing  a  budget  for  the 
purpose  of  carrying  out  the  duties  of  the 
Local  Board,  subject  to  the  approval  of 
the  chief  elected  official; 

(5)  Negotiating  and  reaching 
agreement  on  local  performance 
measiires  with  the  chief  elected  official 
and  the  Governor; 

(6)  Assisting  the  Governor  in 
developing  the  Statewide  employment 
statistics  system  imder  the  Wagner- 
Peyser  Act; 

(7)  Coordinating  workforce 
investment  activities  with  economic 
development  strategies  and  developing 
employer  linkages;  and 

(8)  Promoting  private  sector 
involvement  in  the  Statewide  workforce 
investment  system  through  effective 
connecting,  brokering,  and  coaching 
activities  through  intermediaries  such  as 
the  One-Stop  operator  in  the  local  area 
or  through  other  organizations,  to  assist 
employers  in  meeting  hiring  needs. 

(b)  The  Local  Board,  in  cooperation 
with  the  chief  elected  official,  appoints 
a  youth  council  as  a  subgroup  of  the 
Local  Board  and  coordinates  workforce 
and  youth  plans  and  activities  with  the 
youth  coimcil,  in  accordance  with  WIA 
sec.  117(h)  and  §661.335. 

(c)  Local  Boards  which  are  part  of  a 
State  designated  region  for  regional 
planning  must  carry  out  th^regional 
planning  responsibihties  required  by 
the  State  in  accordance  with  WIA 
section  116(c)  and  §  661.290. 

(d)  The  Local  Board  must  conduct 
business  in  an  open  msinner  as  required 
by  WIA  section  117(e),  by  making 
available  to  the  public,  on  a  regular 
basis  through  open  meetings, 
information  about  the  activities  of  the 
Local  Board,  including  information 
about  the  local  plan  before  submission 
of  the  plan,  and  about  membership,  the 
designation  and  certification  of  One- 
Stop  operators,  and  the  award  of  grants 
or  contracts  to  eligible  providers  of 
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youth  activities,  and  on  request, 
minutes  of  formal  meetings  of  the  Local 
Board.  (WIA  sec.  117.) 

S  661 .31 0    Under  what  limltecl  conditions 
may  a  Local  Board  directly  be  a  provider  of 
core  services,  intensive  services,  or 
training  services,  or  act  as  a  One-Stop 
Operator? 

(a)  A  Local  Board  may  not  directly 
provide  core  services,  or  intensive 
services,  or  be  designated  or  certified  as 
a  One-Stop  operator,  unless  agreed  to  by 
the  chief  elected  official  and  the 
Governor. 

(b)  A  Local  Board  is  prohibited  from 
providing  training  services,  imless  the 
Governor  grants  a  waiver  in  accordance 
with  the  provisions  in  WIA  section 
117(f)(1).  The  waiver  shall  apply  for  not 
more  than  one  year  and  may  be  renewed 
for  not  more  than  one  additional  year. 

(c)  The  restrictions  on  the  provision  of 
core,  intensive,  and  training  services  by 
the  Local  Board,  and  designation  or 
certification  as  One-Stop  operator,  also 
apply  to  staff  of  the  Local  Board.  (WIA 
sec.  117(f)(1)  and  (f)(2).) 

§  661 .31 5    Who  are  the  required  members 
of  the  Local  Workforce  Investment  Boards? 

(a)  The  membership  of  Local  Board 
must  be  selected  in  accordance  with 
criteria  established  under  WIA  section 
117(b)(1)  and  must  meet  the 
requirements  of  WIA  section  117(b)(2). 
The  Local  Board  must  contain  two  or 
more  members  representing  the 
categories  described  in  WIA  section 
117(b)(2)(A)(ii)-(v),  and  special 
consideration  must  be  given  to  the 
entities  identified  in  WIA  section 
117(b)(2)(A)(ii),  (iv)  and  (v)  in  the 
selection  of  members  representing  those 
categories.  The  Local  Board  must 
contain  at  least  one  member 
representing  each  One-Stop  partner. 

(b)  The  membership  of  Local  Boards 
may  include  individuals  or 
representatives  of  other  appropriate 
entities,  including  entities  representing 
individuals  with  multiple  barriers  to 
employment  and  other  special 
populations, ~as  determined  by  the  chief 
elected  official. 

(c)  Members  who  represent 
organizations,  agencies  or  other  entities 
must  be  individuals  with  optimum 
policy  making  authority  within  the 
entities  they  represent. 

(d)  A  majority  of  the  members  of  the 
Local  Board  must  be  representatives  of 
business  in  the  local  area.  Members 
representing  business  must  be 
individuals  who  are  owners,  chief 
executive  officers,  chief  operating 
officers,  or  other  individuals  with 
optimum  policymaking  or  hiring 
authority.  Business  representatives 


serving  on  Local  Boards  may  also  serve 
on  the  State  Board. 

(e)  Ghief  elected  officials  must 
appoint  the  business  representatives 
from  among  individuals  who  are 
nominated  by  local  business 
organizations  and  business  trade 
associations.  Chief  elected  officials  must 
appoint  the  labor  representatives  from 
among  individuals  who  are  nominated 
by  local  labor  federations  (or,  for  a  local 
area  in  which  no  employees  are 
represented  by  such  organizations,  other 
representatives  of  employees).  (WIA  sec. 
117(b).) 

§  661 .320    Who  must  chair  a  Local  Board? 

The  Local  Board  must  elect  a 
chairperson  from  among  the  business 
representatives  on  the  board.  (WIA  sec. 
117(b)(5).) 

§  661 .325    What  criteria  will  be  used  to 
establish  membership  of  the  Local  Board? 

The  Local  Board  is  appointed  by  the 
chief  elected  official(s)  in  the  locd  area 
in  accordance  with  State  criteria 
established  under  WIA  section  117(b), 
and  is  certified  by  the  Governor  every 
two  years,  in  accordance  with  WIA 
section  117(c)(2).  The  criteria  for 
certification  must  be  described  in  the 
State  Plan.  (WIA  sec.  117(c).)        , 

§  661 .330    Under  what  circumstances  may 
the  State  use  an  alternative  entity  as  the 
local  workforce  investment  board? 

(a)  The  State  may  use  any  local  entity 
that  meets  the  requirements  of  WIA 
section  117(i)  to  perform  the  functions 
of  the  Local  Board.  WIA  section  117(i) 
requires  that  such  entity: 

(1)  Was  established  to  serve  the  local 
area  (or  the  service  delivery  area  that 
most  closely  corresponds  to  the  local 
area); 

(2)  Was  in  existence  on  December  31, 
1997; 

(3)(i)  Is  a  Private  Industry  Council 
established  imder  to  section  102  of  the 
Job  Training  Partnership  Act,  as  in  effect 
on  December  31,  1997;  or 

(ii)  Is  substantially  similar  to  the 
Local  Board  described  in  WIA  section 
117  (a),  (b).  and  (c)  and  (h)(1)  and  (2); 
and 

(4)  Includes,  at  a  minimum,  two  or 
more  representatives  of  business  in  the 
local  area  and  two  or  more 
representatives  of  labor  organizations 
nominated  by  local  labor  federations  or 
employees  in  the  local  area. 

(b)(1)  ff  the  Governor  certifies  an 
alternative  entity  to  perform  the 
functions  of  the  Local  Board;  the  State 
workforce  investment  plan  must 
demonstrate  that  the  alternative  entity 
meets  the  requirements  of  WIA  section 
117(i),  set  forth  in  paragraph  (a)  of  this 
section. 


(2)  If  the  alternative  entity  does  not 
provide  for  representative  membership 
of  each  of  the  categories  of  required 
Local  Board  membership  under  WIA 
section  117(b),  the  local  workforce 
investment  plan  must  explain  the 
manner  in  which  the  Local  Board  will 
ensure  an  ongoing  role  for  any  such  - 
group  in  the  local  workforce  investment 
system. 

(c)  ff  the  membership  structure  of  an 
alternative  entity  is  significantly 
changed  after  December  31, 1997,  the 
entity  will  no  longer  be  eligible  to 
perform  the  functions  of  the  Local 
Board.  In  such  case,  the  chief  elected 
official(s)  must  establish  a  new  Local 
Board  which  meets  all  of  the  criteria  of 
WIA  section  117(a),  (b),  and  (c)  and 
(h)(1)  and  (2).  A  significant  change  in 
the  membership  structiu-e  does  not 
mean  the  filling  of  a  vacancy  on  the 
alternative  entity,  but  does  include  any 
change  in  the  organization  of  the 
alternative  entity  or  in  the  categories  of 
entities  represented  on  the  alternative 
entity  that  requires  a  change  to  the 
alternative  entity's  charter  or  a  similar 
document  that  defines  the  formal 
organization  of  the  alternative  entity. 

(d)  In  these  regulations,  all  references 
to  the  Local  Board  must  be  deemed  to 
also  apply  to  an  alternative  entity  used 
by  a  local  area.  (WIA  sec.  117(i).) 

§  661 .335    What  is  a  youth  council,  and 
what  is  its  relationship  to  the  Local  Board? 

(a)  A  youth  council  must  be 
established  as  a  subgroup  within  each 
Loced  Board. 

(b)  The  membership  of  each  youth 
coimcil  must  include: 

(1)  Members  of  the  Local  Board,  such 
as  educators,  employers,  and 
representatives  of  himian  service 
agencies,  who  have  special  interest  or 
expertise  in  youth  policy; 

(2)  Members  who  represent  service 
agencies,  such  as  juvenile  justice  and 
local  law  enforcement  agencies; 

(3)  Members  who  represent  local 
public  housing  authorities; 

(4)  Parents  of  eligible  youth  seeking 
assistance  under  subtitle  B  of  tide  I  of 
WIA; 

(5)  Individuals,  including  former 
participants,  and  members  who 
represent  organizations,  that  have 
experience  relating  to  youth  activities; 
and 

(6)  Members  who  represent  the  Job 
Corps,  if  a  Job  Corps  Center  is  located 
in  the  local  area  represented  by  the 
council. 

(c)  Youth  councils  may  include  other 
individuals,  who  the  chair  of  the  Local 
Board,  in  cooperation  with  the  chief 
elected  official,  determines  to  be 
appropriate. 
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(d)  Members  of  the  youth  council  who 
are  not  members  of  the  Local  Board 
must  be  voting  members  of  the  youth 
council  and  nonvoting  members  of  the 
Local  Board. 

§661.340    What  are  ttw  responsibilltiM  of 
the  youth  council? 
The  youth  coimcil  is  responsible  for: 

(a)  Coordinating  youth  activities  in  a 
local  area; 

(b)  Developing  portions  of  the  local 
plan  related  to  eUgible  youth,  as 
determined  by  the  chairperson  of  the 
Local  Board; 

(c)  Recommending  eligible  youth 
service  providers  in  accordance  with 
WL\  section  123,  subject  to  the  approval 
of  the  Local  Board; 

(d)  Conducting  oversight  with  respect 
to  eligible  providers  of  youth  activities 
in  the  local  area,  subject  to  the  approval 
of  the  Local  Board;  and 

(e)  Carrying  out  other  duties,  as 
authorized  by  the  chairperson  of  the 
Local  Board,  such  as  estabUshing 
linkages  with  educational  agencies  and 
other  youth  entities. 

§  661 .345    What  are  the  requirements  for 
the  submission  of  the  local  workforce 
Investment  plan? 

(a)  WIA  section  118  requires  that  each 
Local  Board,  in  partnersbdp  with  the 
appropriate  chief  elected  officials, 
develops  and  submits  a  comprehensive 
five-year  plan  to  the  Governor  which 
identifies  and  describes  certain  policies, 
procedures  and  local  activities  that  are 
carried  out  in  the  local  area,  and  that  is 
consistent  with  the  State  Plan. 

(b)  The  Local  Board  must  provide  an 
opportimity  for  public  comment  on  and 
input  into  the  development  of  the  local 
workforce  investment  plan  prior  to  its 
submission,  and  the  opportimity  for 
public  comment  on  the  local  plan  must: 

(1)  Make  copies  of  the  proposed  local 
plan  available  to  the  public  (through 
such  means  as  public  hearings  and  local 
news  media); 

(2)  Include  an  opportunity  for 
comment  by  members  of  the  Local 
Board  and  members  of  the  public, 
including  representatives  of  business 
and  labor  organizations; 

(3)  Provide  at  least  a  thirty  (30)  day 
period  for  comment,  beginning  on  the 
date  on  which  the  proposed  plan  is 
made  available,  prior  to  its  submission 
to  the  Governor;  and 

(4)  Be  consistent  with  the 
requirement,  in  WIA  section  117(e),  that 
the  Local  Board  make  information  about 
the  plan  available  to  the  public  on  a 
regiilar  basis  through  open  meetings. 

(c)  The  Local  Board  must  submit  any 
comments  that  express  disagreement 
with  the  plan  to  the  Governor  along 
with  the  plan. 


§661.350    What  are  the  contents  of  the 
local  workforce  investment  plan? 

(a)  The  local  workforce  investment 
plan  must  meet  the  requirements  of 
WIA  section  118(b).  The  plan  must 
include: 

(1)  An  identification  of  the  workforce 
investment  needs  of  businesses,  job- 
seekers,  and  workers  in  the  local  area; 

(2)  An  identification  of  oirrent  and 
projected  emplo5mient  opportunities 
and  job  skills  necessary  to  obtain  such 
opportimities; 

(3)  A  description  of  the  One-Stop 
delivery  system  to  be  established  or 
designated  in  the  local  area,  including: 

(i)  How  the  Local  Board  will  ensm« 
continuous  improvement  of  eligible 
providers  of  services  and  ensure  that 
such  providers  meet  the  employment 
needs  of  local  employers  and 
participants;  and 

(ii)  A  copy  of  the  local 
memorandiun(s)  of  understanding 
between  the  Local  Board  and  each  of  the 
One-Stop  partners  concerning  the 
operation  of  the  local  One-Stop  delivery 
system; 

(4)  A  description  of  the  local  levels  of 
performance  negotiated  with  the 
Governor  and  the  chief  elected 
official(s)  to  be  used  by  the  Local  Board 
for  measiuing  the  performance  of  the 
local  fiscal  agent  (where  appropriate), 
eligible  providers,  and  the  local  One- 
Stop  delivery  system; 

(5)  A  description  and  assessment  of 
the  type  and  availabihty  of  adult  and 
dislocated  worker  employment  and 
training  activities  in  the  local  area, 
including  a  description  of  the  local  ITA 
system  and  the  procedures  for  ensuring 
that  exceptions  to  the  use  of  ITA's,  if 
any,  are  justified  imder  WIA  section 
134(d)(4)(G)(ii)  and  20  CFR  663.430; 

(6)  A  description  of  how  the  Local 
Board  will  coordinate  local  activities 
with  Statewide  rapid  response 
activities; 

(7)  A  description  and  assessment  of 
the  type  and  availability  of  youth 
activities  in  the  local  area,  including  an 
identification  of  successful  providers  of 
such  activities; 

(8)  A  description  of  the  process  used 
by  the  Local  Board  to  provide 
opportimity  for  public  comment, 
including  comment  by  representatives 
of  business  and  labor  organizations,  and 
input  into  the  development  of  the  local 
plan,  prior  to  the  submission  of  the 
plan; 

(9)  An  identification  of  the  fiscal 
agent,  or  entity  responsible  for  the 
disbiusal  of  grant  funds; 

(10)  A  description  of  the  competitive 
process  to  be  used  to  award  grants  and 
contracts  for  activities  carried  out  under 
this  subtitle  I  of  WIA,  including  the 


process  to  be  used  to  procme  training 
services  that  are  made  as  exceptions  to 
the  Individual  Training  Account  process 
(WL\  sec.  134(d)(4)(G)), 

(11)  A  description  of  the  criteria  to  be 
used  by  the  Governor  and  the  Local 
Board,  imder  20  CFR  663.600,  to 
determine  whether  funds  allocated  to  a 
local  area  for  adult  employment  and 
training  activities  under  WIA  sections 
133(b)(2)(A)  or  (3)  are  limited,  and  the 
process  by  which  any  priority  will  be 
applied  by  the  One-Stop  operator; 

(12)  In  cases  where  an  alternate  entity 
functions  as  the  Local  Board,  the 
information  required  at  §661.330Cb), 
and 

(13)  Such  other  information  as  the 
Governor  may  require. 

(b)  The  Governor  must  review 
completed  plans  and  must  approve  all 
such  plans  within  ninety  days  of  their 
submission,  unless  the  Governor 
determines  in  writing  that: 

(1)  There  are  deficiencies  identified  in 
local  workforce  investment  activities 
carried  out  under  this  subtitle  that  have 
not  been  sufficientiy  addressed;  or 

(2)  The  plan  does  not  comply  with 
tide  I  of  WIA  and  these  regulations, 
including  the  required  consultations 
and  public  comment  provisions. 

(c)  In  cases  where  the  State  is  a  single 
local  area: 

(1)  The  Secretary  performs  the  roles 
assigned  to  the  Governor  as  they  relate 
to  local  planning  activities. 

(2)  The  Secretary  issues  planning 
guidance  for  such  States. 

(3)  The  requirements  found  in  WIA 
and  in  these  regidations  for  consultation 
with  chief  elected  officials  apply  to  the 
development  of  State  and  local  plans 
and  to  the  development  and  operation 
of  the  One-Stop  delivery  system. 

§661.355    When  must  a  tocal  plan  be 
modified? 

The  Governor  must  estabUsh 
procediu^s  governing  the  modification 
of  local  plans.  Situations  in  which 
modifications  may  be  required  by  the 
Governor  include  significant  changes  in 
local  economic  conditions,  changes  in 
the  financing  available  to  support  WIA 
title  I  and  partner-provided  WlA 
services,  changes  to  the  Local  Board 
structure,  or  a  need  to  revise  strategies 
to  meet  performance  goals. 

Subpart  D— Waivers  and  Work-Flex 

§661.400    What  is  the  purpose  of  the 
General  Statutory  and  Regulatory  Waiver 
Authority  provided  at  section  189(i)(4)  of  tfie 
Workforce  Investment  Act? 

(a)  The  purpose  of  the  general 
statutory  and  regulatory  waiver 
authority  is  to  provide  flexibility  to 
States  and  local  areas  and  enhance  their 
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ability  to  improve  the  statewide 
workforce  investment  system. 

(b)  A  waiver  may  be  requested  to 
address  impediments  to  the 
implementation  of  a  strategic  plan, 
including  the  continuous  improvement 
strategy,  consistent  with  the  key  reform 
principles  of  WIA.  These  key  reform 
principles  include: 

(1)  Streamlining  services  and 
information  to  participants  through  a 
One-Stop  delivery  system; 

(2)  Empowering  individuals  to  obtain 
needed  services  and  information  to 
enhance  their  employment 
opportimities; 

(3)  Ensuring  universal  access  to  core 
employment-related  services; 

(4)  Increasing  accountability  of  States, 
localities  and  training  providers  for 
performance  outcomes; 

(5)  Establishing  a  stronger  role  for 
Local  Boards  and  the  private  sector; 

(6)  Providing  increased  State  and 
local  flexibility  to  implement  innovative 
and  comprehensive  workforce 
investment  systems;  and 

(7)  hnproving  youth  programs  through 
services  which  emphasize  academic  and 
occupational  learning. 

S  661 .410    What  provisions  of  WIA  and  the 
Wagner-Peyser  Act  may  be  waived,  and 
what  provisions  may  not  be  waived? 

(a)  The  Secretary  may  waive  any  of 
the  statutory  or  regulatory  requirements 
of  subtitles  B  and  E  of  title  I  of  WIA, 
except  for  requirements  relating  to: 

(1)  Wage  and  labor  standards; 

(2)  Non-displacement  protections; 

(3)  Worker  rights; 

(4)  Participation  and  protection  of 
workers  and  participants; 

(5)  Grievance  procedures  and  judicial 
review; 

(6)  Nondiscrimination; 

(7)  Allocation  of  funds  to  local  areas; 

(8)  Eligibility  of  providers  or 
participants; 

(9)  The  establishment  and  functions 
of  local  areas  and  local  boards;  and 

(10)  Procedures  for  review  and 
approval  of  State  and  Local  plans;  and 

(b)  The  Secretary  may  waive  any  of 
the  statutory  or  regulatory  requirements 
of  sections  8  through  10  of  the  Wagner- 
Peyser  Act  (29  U.S.C.  49g — 49i)  except 
for  requirements  relating  to: 

(1)  The  provision  of  services  to 
unemployment  insurance  claimants  and 
veterans;  and 

(2)  Universal  access  to  the  basic  labor 
exchange  services  without  cost  to  job 
seekers. 

(c)  The  Secretary  does  not  intend  to 
waive  any  of  the  statutory  or  regulatory 
provisions  essential  to  the  key  reform 
principles  embodied  in  the  Workforce 
Investment  Act,  described  in  §661.400, 


except  in  extremely  unusual 
circumstances  where  the  provision  can 
be  demonstrated  as  impeding  reform. 
(WL\  sec.  189{i).) 

§  661 .420    Under  what  conditions  may  a 
Governor  request  and  the  Secretary 
approve,  a  general  waiver  of  statutory  or 
regulatory  requirements  under  section 
189(IM4)? 

(a)  A  Governor  may  request  a  general 
waiver  in  consultation  with  appropriate 
chief  elected  officials: 

(1)  By  submitting  a  waiver  plan  which 
may  accompany  the  State's  WIA  5-year 
strategic  Plan;  or 

(2)  After  a  State's  WIA  Plan  is 
approved,  by  directly  submitting  a 
waiver  plan. 

(b)  A  Governor's  waiver  request  may 
seek  waivers  for  the  entire  State  or  for 
one  or  more  local  areas. 

(c)  A  Governor  requesting  a  general 
waiver  must  submit  to  the  Secretary  a 
plan  to  improve  the  Statewide 
workforce  investment  system  that: 

(1)  Identifies  the  statutory  or 
regulatory  requirements  for  which  a 
waiver  is  requested  and  the  goals  that 
the  State  or  local  area,  as  appropriate, 
intends  to  achieve  as  a  result  of  the 
waiver  and  how  those  goals  relate  to  the 
Strategic  Plan  goals; 

(2)  Describes  the  actions  that  the  State 
or  local  area,  as  appropriate,  has 
undertaken  to  remove  State  or  local 
statutory  or  regulatory  barriers; 

(3)  Describes  the  goals  of  the  waiver 
and  the  expected  programmatic 
outcomes  if  the  request  is  granted; 

(4)  Describes  the  individuals  affected 
by  the  waiver;  and 

(5)  Describes  the  processes  used  to: 
(i)  Monitor  the  progress  in 

implementing  the  waiver; 

(ii)  Provide  notice  to  any  Local  Board 
affected  by  the  waiver;  and 

(iii)  Provide  any  Local  Board  affected 
by  the  waiver  an  opportimity  to 
comment  on  the  request. 

(d)  The  Secretary  issues  a  decision  on 
a  waiver  request  within  90  days  after  the 
receipt  of  the  original  waiver  request.    • 

(e)  The  Secretary  will  approve  a 
waiver  request  if  and  only  to  the  extent 
that: 

(1)  The  Secretary  determines  that  the 
requirements  for  which  a  waiver  is 
requested  impede  the  ability  of  either 
the  State  or  local  area  to  implement  the 
State's  plan  to  improve  the  Statewide 
workforce  investment  system; 

(2)  The  Secretary  determines  that  the 
waiver  plan  meets  all  of  the 
requirements  of  WIA  section  189(i){4) 
and  §§661.400-661.420  of  this  subpart; 
and 

(3)  The  State  has  executed  a 
memorandum  of  understanding  with  the 


Secretary  requiring  the  State  to  meet,  or 
ensure  that  the  local  area  meets,  agreed- 
upon  outcomes  and  to  implement  other 
appropriate  measures  to  ensure 
accoimtability. 

(g)  The  Secretary  will  issue  guidelines 
under  which  the  States  may  request 
general  waivers  of  WIA  and  Wagner- 
Peyser  requirements.  (WIA  sec.  189(i).) 

§661.430    Under  ¥vhat  conditions  may  the 
Governor  submit  a  Workforce  Flexibility 
Plan? 

(a)  A  State  may  submit  to  the 
Secretary,  and  the  Secretary  may 
approve,  a  workforce  flexibility  (work- 
flex)  plan  under  which  the  State  is 
authorized  to  waive,  in  accordance  with 
the  plan: 

(1)  Any  of  the  statutory  or  regulatory 
requirements  under  title  I  of  WIA 
applicable  to  local  areas,  if  the  local  area 
requests  the  waiver  in  a  waiver 
application,  except  for: 

(i)  Requirements  relating  to  the  basic 
purposes  of  title  I  of  WIA; 

(ii)  Wage  and  labor  standards; 

(iii)  Grievance  procediu^s  and 
judicial  review; 

(iv)  Nondiscrimination; 

(v)  Eligibility  of  participants; 

(vi)  Allocation  of  funds  to  local  areas; 

(vii)  Establishment  and  functions  of 
local  areas  and  local  boards; 

(viii)  Review  and  approval  of  local 
plans; 

(ix)  Worker  rights,  participation,  and 
protection;  and 

(x)  Any  of  the  statutory  provisions 
essential  to  the  key  reform  principles 
embodied  in  the  Workforce  Investment 
Act,  described  in  §  661.400, 

(2)  Any  of  the  statutory  or  regulatory 
requirements  applicable  to  the  State 
under  sec.  8  through  10  of  the  Wagner- 
Peyser  Act  (29  U.S.C.  49g-49i),  except 
for  requirements  relating  to: 

(i)  The  provision  of  services  to 
unemployment  insurance  claimants  and 
veterans;  and 

(ii)  Universal  access  to  basic  labor 
exchange  services  without  cost  to  job 
seekers;  and 

(3)  Any  of  the  statutory  or  regulatory 
requirements  imder  the  Older 
Americans  Act  of  1965  (OAA)  (42  U.S.C. 
3001  et  seq.),  applicable  to  State 
agencies  on  aging  with  respect  to 
activities  carried  out  using  funds 
allotted  imder  OAA  section  506(a)(3) 
(42  U.S.C.  3056d(a)(3)),  except  for 
requirements  relating  to: 

(i)  The  basic  purposes  of  OAA; 
(ii)  Wage  and  labor  standards; 
(iii)  Eligibility  of  participants  in  the 
activities;  and 
(iv)  Standards  for  agreements. 

(b)  A  State's  workforce  flexibility  plan 
may  accompany  the  State's  five-year 
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Strategic  Plan  or  may  be  submitted 
separately.  If  it  is  submitted  separately, 
the  workforce  flexibility  plan  must 
identify  related  provisions  in  the  State's 
five-year  Strategic  Plan. 

(c)  A  workforce  flexibility  plan 
submitted  under  paragraph  (a)  of  this 
section  must  include  descriptions  of: 

(1)  The  process  by  which  local  areas 
in  the  State  may  submit  and  obtain  State 
approval  of  applications  for  waivers; 

(2)  The  statutory  and  regulatory 
requirements  of  title  I  of  WIA  that  are 
likely  to  be  waived  by  the  State  under 
the  workforce  flexibility  plan; 

(3)  The  statutory  and  regulatory 
requirements  of  sections  8  through  10  of 
the  Wagner-Peyser  Act  that  are 
proposed  for  waiver,  if  any; 

(4)  The  statutory  and  regulatory 
requirements  of  the  Older  Americans 
Act  of  1965  that  are  proposed  for 
waiver,  if  any; 

(5)  The  outcomes  to  be  achieved  by 
the  waivers  described  in  paragraphs  (c) 
(1)  to  (4)  of  this  section  #  including, 
where  appropriate,  revisions  to  adjusted 
levels  of  performance  included  in  the 
State  or  local  plan  under  title  I  of  WIA; 
and 

(6)  The  measures  to  be  taken  to  ensure 
appropriate  accountabiUty  for  Federal 
funds  in  connection  with  the  waivers. 

(d)  The  Secretary  may  approve  a 
workforce  flexibility  plan  for  a  period  of 
up  to  five  years. 

(e)  Before  submitting  a  workforce 
flexibility  plan  to  the  Secretary  for 
approval,  the  State  must  provide 
adequate  notice  and  a  reasonable 
opportunity  for  comment  on  the 
proposed  waiver  requests  imder  the 
workforce  flexibility  plan  to  all 
interested  parties  and  to  the  general 
public. 

(f)  The  Secretary  will  issue  guidelines 
under  which  States  may  request 
designation  as  a  work-flex  State. 

§661.440    WiMt  limitations  apply  to  ttie 
State's  Workforce  Flexibility  Plan  authority 
under  WIA? 

(a)(1)  Under  work-flex  waiver 
authority  a  State  must  not  waive  the 
WIA,  Wagner-Peyser  or  Older 
Americans  Act  requirements  which  are 
excepted  from  the  work-flex  waiver 
authority  and  described  in  §  661.430(a). 

(2)  Requests  to  waive  statutory  and 
regidatory  requirements  of  title  I  of  WIA 
applicable  at  the  State  level  may  not  be 
granted  imder  work-flex  waiver 
authority  granted  to  a  State.  Such 
requests  may  only  be  granted  by  the 
Secretary  under  the  general  waiver 
authority  described  at  §§  661.410- 
661 .420  of  this  subpart. 

(b)  As  required  in  §  661.430(c)(5), 
States  must  address  the  outcomes  to 


result  from  work-flex  waivers  as  part  of 
its  workforce  flexibiUty  plan.  Once 
approved,  a  State's  work-flex 
designation  is  conditioned  on  the  State 
demonstrating  it  has  met  the  agreed- 
upon  outcomes  contained  in  its 
workforce  flexibility  plan. 

PART  662— DESCRIPTION  OF  THE 
ONE-STOP  SYSTEM  UNDER  TITLE  I 
OF  THE  WORKFORCE  INVESTMENT 
ACT 

Subpart  A— <3eneral  Description  of  ttie  One- 
Stop  Delivery  System 

Sec. 

662.100    What  is  the  One-Stop  delivery 
system? 

Subpart  B — One-Stop  Partners  and  the 
Responsibilities  of  Partners 

662.200    Who  are  the  required  One-Stop 

partners? 
662.210    What  other  entities  may  serve  as 

One-Stop  partners? 
662.220    What  entity  serves  as  the  One-Stop 

partner  for  a  particular  program  in  the 

local  area? 
662.230    What  are  the  responsibilities  of  the 

required  One-Stop  partners? 
662.240    What  are  a  program's  applicable 

core  services? 
662.250    Where  and  to  what  extent  must 

required  One-Stop  partners  make  core 

services  available? 
662.260    What  services,  in  addition  to  the 

applicable  core  services,  are  to  be 

provided  by  One-Stop  partners  through 

the  One-Stop  deUvery  system? 
662.270    How  are  the  costs  of  providing 

services  through  the  One-Stop  delivery 

system  and  the  operating  costs  of  the 

system  to  be  funded? 
662.280    Does  title  I  require  One-Stop 

partners  to  use  their  funds  for 

individuals  who  are  not  eligible  for  the 

partner's  program  or  for  services  that  are 

not  authorized  under  the  partner's 

program? 

Subpart  C— Memorandum  of  Understanding 
for  the  Pne-Stop  Delivery  System 

662.300    What  is  the  Memorandum  of 

Understanding? 
662.310    Is  there  a  single  MOU  for  the  local 

area  or  are  there  to  be  separate  MOU's 

between  the  Local  Board  and  each 

partner? 

Subpart  D— One-Stop  Operators 

662.400    Who  is  the  One-Stop  operator? 

662.410    How  is  the  One-Stop  operator 
selected? 

662.420    Under  what  limited  conditions 
may  the  Local  Board  be  designated  or 
certified  as  the  One-Stop  operator? 

662.430    Under  what  conditions  may 
existing  One-Stop  delivery  systems  be 
certified  to  act  as  the  One-Stop  operator? 

Anthority:  Section  506(c),  Pub.  L.  105-220; 
20  U.S.C.  9276(c). 


Subpart  A— Oaneral  Description  of 
One-Stop  DellvwY  System 

§662.100    What  is  the  One-Stop  delWery 
system? 

(a)  In  general,  the  One-Stop  delivery 
system  is  a  system  under  which  entities 
responsible  for  administering  separate 
workforce  investment,  educational,  and 
other  human  resovirce  programs  and 
funding  streams  (referred  to  as  One-Stop 
partners)  collaborate  to  create  a 
seamless  system  of  service  delivery  that 
will  enhance  access  to  the  programs' 
services  and  improve  long-term 
employment  outcomes  for  individuals 
receiving  assistance. 

(b)  Title  I  of  WIA  assigns 
responsibilities  at  the  local.  State  and 
Federal  level  to  ensiu«  the  creation  and 
maintenance  of  a  One-Stop  delivery 
system  that  enhances  the  range  and 
quaUty  of  workforce  development 
services  that  are  accessible  to 
individuals  seeking  assistance. 

(c)  The  system  must  include  at  least 
one  comprehensive  physical  center  in 
each  local  area  that  must  provide  the 
core  services  specified  in  WIA  section 
134(d)(2),  and  must  provide  access  to 
other  programs  and  activities  carried  out 
by  the  One-Stop  partners. 

(d)  While  each  local  area  must  have 
at  least  one  comprehensive  center  (and 
may  have  additional  comprehensive 
centers),  WIA  section  134(c)  allows  for 
arrangements  to  supplement  the  center. 
These  arrangements  may  include: 

(1)  A  network  of  affiliated  sites  that 
can  provide  one  or  more  partners' 
programs,  services  and  activities  at  each 
site; 

(2)  A  network  of  One-Stop  partners 
through  which  each  partner  provides 
services  that  are  linked,  physically  or 
technologically,  to  an  affiliated  site  that 
assures  individuals  are  provided 
information  on  the  availability  of  core 
services  in  the  local  area;  and 

(3)  Specialized  centers  that  address 
specific  needs,  such  as  those  of 
dislocated  workers. 

(e)  The  design  of  the  local  area's  One- 
Stop  deUvery  system,  including  the 
niunber  of  comprehensive  centers  and 
the  supplementary  arrangements,  must 
be  described  in  the  local  plan  and  be 
consistent  with  the  memorandum  of 
understanding  executed  with  the  One- 
Stop  partners. 

Subpart  B— One-Stop  Partners  and  the 
Responsibilities  of  Partners 

§662.200    Who  are  the  required  One-Stop 
partners? 

(a)  WIA  section  121(b)(1)  identifies 
the  entities  that  are  required  partners  in 
the  local  One-Stop  systems. 
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(b)  The  required  partners  are  the 
entities  that  carry  out: 

(1)  Programs  authorized  under  title  I 
of  WIA,  serving: 

(i)  Adults; 

(ii)  Dislocated  workers: 

(iii)  Youth; 

(iv)  Job  Corps; 

(v)  Native  American  programs; 

(vi)  Migrant  and  seasonal  farmworker 
programs;  and 

(vii)  Veterans'  workforce  programs; 
(WIA  sec.  121[b)(l)(B)(i).) 

(2)  Programs  authorized  under  the 
Wagner-Peyser  Act  (29  U.S.C.  49  et 
seq.):  (WIA  sec.  121(b)(l)(B){ii).) 

(3)  Adult  education  and  literacy 
activities  authorized  under  title  II  of 
WIA;  (WIA  sec.  121{b){l)(B)(iii).) 

(4)  Vocational  rehabilitation  programs 
authorized  under  parts  A  and  B  of  title 

I  of  the  Rehabihtation  Act  (29  U.S.C. 
720  et  seq.y,  (WIA  sec.  12l{b){l)(B){iv).) 

(5)  Welfare-to-work  programs 
authorized  under  sec.  403(a)(5)  of  the 
Social  Security  Act  (42  U.S.C.  603(a)(5) 
et  seq.);  (WIA  sec.  121(b)(l)(B)(v).) 

(6)  Senior  community  service 
employment  activities  authorized  under 
title  V  of  the  Older  Americans  Act  of 
1965  (42  U.S.C.  3056  et  seq.);  (WIA  sec. 
12l(b)(l)(B)(vi).) 

(7)  Postsecondary  vocational 
education  activities  under  the  Carl  D. 
Perkins  Vocational  and  Applied 
Technology  Education  Act  (20  U.S.C. 
2301  et  seq.);  (WIA  sec. 
121(b)(l)(B)(vii).) 

(8)  Trade  Adjustment  Assistance  and 
NAFTA  Transitional  Adjustment 
Assistance  activities  authorized  under 
chapter  2  of  title  II  of  the  Trade  Act  of 
1974  (19  U.S.C.  2271  et  seq.);  (WIA  sec. 
121(b)(l)(B)(viii).) 

(9)  Activities  authorized  under 
chapter  41  of  title  38,  U.S.C.  (local 
veterans'  employment  representatives 
and  disabled  veterans  outreach 
programs);  (WIA  sec.  121(b)(l)(B)(ix).) 

(10)  Employment  and  training 
activities  carried  out  under  the 
Community  Services  Block  Grant  (42 
U.S.C.  9901  et  seq.);  (WIA  sec. 
121(b)(l)(B)(x).) 

(11)  Employment  and  training 
activities  carried  out  by  the  Department 
of  Housing  and  Urban  Development; 
(WIA  sec.  121{b)(l)(B)(xi).)  and 

(12)  Programs  authorized  under  State 
unemployment  compensation  laws  (in 
accordance  with  applicable  Federal 
law);  (WIA  sec.  12l(b)(l)(B){xii).) 

§  662.21 0    What  ottier  entities  may  serve  as 
One-Stop  partners? 

(a)  WIA  provides  that  other  entities 
that  carry  out  a  human  resource 
program,  including  Federal,  State,  or 
local  programs  and  programs  in  the 


private  sector  may  serve  as  additional 
partners  in  the  One-Stop  system  if  the 
Local  Board  and  chief  elected  official(s) 
approve  the  entity's  participation, 
(b)  Additional  partners  may  include: 

(1)  TANF  programs  authorized  under 
part  A  of  title  IV  of  the  Social  Security 
Act  (42  U.S.C.  601  et  seq.); 

(2)  Employment  and  training 
programs  authorized  under  section 
6(d)(4)  of  the  Food  Stamp  Act  of  1977 
(7  U.S.C.  2015(d)(4)); 

(3)  Work  programs  authorized  under 
section  6(o)  of  the  Food  Stamp  Act  of 
1977  (7  U.S.C.  2015(o)); 

(4)  Programs  authorized  under  the 
National  and  Community  Service  Act  of 
1990  (42  U.S.C.  12501  et  seq.);  and 

(5)  other  appropriate  programs, 
including  programs  related  to 
transportation  and  housing.  (WIA 
section  121(b)(2).) 

§  662.220    What  entity  serves  as  the  One- 
Stop  partner  for  a  particular  program  in  the 
local  area? 

(a)  The  "entity"  that  carries  out  the 
program  and  activities  listed  in 
§§  662.200  and  662.210  of  this  subpart, 
and,  therefore,  serves  as  the  One-Stop 
partner  is  the  grant  recipient, 
administrative  entity  or  organization 
responsible  for  administering  the  funds 
of  the  specified  program  in  the  local 
area.  The  term  "entity"  does  not  include 
the  service  providers  that  contract  with 
or  are  subrecipients  of  the  local 
administrative  entity.  For  programs  that 
do  not  include  local  administrative 
entities,  the  responsible  State  Agency 
should  be  the  partner.  Specific  entities 
for  specific  programs  are  identified  in 
paragraph  (b)  of  this  section. 

{b){l)  For  title  II  of  WIA,  the  entity 
that  carries  out  the  program  for  the 
purposes  of  paragraph  (a)  of  this  section 
is  the  State  eligible  entity.  The  State 
eligible  entity  may  designate  an  eligible 
provider  as  the  "entity"  for  this 
purpose; 

(2)  For  title  I,  Part  A.  of  the 
Rehabilitation  Act,  the  entity  that 
carries  out  the  program  for  the  purposes 
of  paragraph  (a)  of  this  section  is  the 
designated  State  agency  or  designated 
unit  specified  under  section  101(a)(2) 
that  is  primarily  concerned  with 
vocational  rehabilitation,  or  vocational 
and  other  rehabilitation,  of  individuals 
with  disabilities;  and 

(3)  Under  WIA,  the  national  programs, 
including  Job  Corps,  the  WIA  Indian 
and  Native  American  program,  the 
Migrant  and  Seasonal  Farmworkers 
program,  and  the  Veterans'  Workforce 
Investment  program,  are  required  One- 
Stop  partners.  Local  Boards  must 
include  them  in  the  One-Stop  delivery 
system  where  they  are  present  in  their 


local  area.  In  local  areas  where  the 
national  programs  are  not  present, 
States  and  Local  Boards  should  take 
steps  to  ensure  that  customer  groups 
served  by  these  programs  have  access  to 
services  through  the  One-Stop  delivery 
system. 

§  662.230    What  are  the  responsibilities  of 
the  required  One-Stop  partners? 

All  required  partners  must: 

(a)  Make  available  to  participants 
through  the  One-Stop  delivery  system 
the  core  services  that  are  applicable  to 
the  partner's  programs;  (WTA  section 
121(b)(1)(A).) 

(b)  Use  a  portion  of  funds  made 
available  to  the  partner's  program,  to  the 
extent  not  inconsistent  with  the  Federal 
law  authorizing  the  partner's  program, 
to: 

(1)  Create  and  maintain  the  One-Stop 
delivery  system;  and 

(2)  Provide  core  services;  (WIA  sec. 
134(d)(1)(B).) 

(c)  Enter  into  a  memorandum  of 
understanding  (MOU)  with  the  Local 
Board  relating  to  the  operation  of  the 
One-Stop  system  that  meets  the 
requirements  of  §  662.300,  including  a 
description  of  services,  how  the  cost  of 
the  identified  services  and  operating 
costs  of  the  system  will  be  funded,  and 
methods  for  referrals  (WIA  sec.  121(c)); 

(d)  Participate  in  the  operation  of  the 
One-Stop  system  consistent  with  the 
terms  of  the  MOU  and  requirements  of 
authorizing  laws;  (WIA  sec. 
121(b)(1)(B).)  and 

(e)  Serve  as  a  representative  on  the 
local  workforce  investment  board.  (WIA 
sec.  117(b)(2)(A)(vi).) 

§  662.240    What  are  a  program's  applicable 
core  services? 

(a)  The  core  services  applicable  to  any 
One-Stop  partner  program  are  those 
services  described  in  paragraph  (b)  of 
this  section,  that  are  authorized  and 
provided  under  the  partner's  program. 

(b)  The  core  services  identified  in 
section  134(d)(2)  of  the  WIA  are: 

(1)  Determinations  of  whether  the 
individuals  are  eligible  to  receive 
assistance  under  subtitle  B  of  title  I  of 
WIA; 

(2)  Outreach,  intake  (which  may 
include  worker  profiling),  and 
orientation  to  the  information  and  other 
services  available  through  the  One-Stop 
delivery  system; 

(3)  Initial  assessment  of  skill  levels, 
aptitudes,  abilities,  and  supportive 
service  needs; 

(4)  Job  search  and  placement 
■assistance,  and  where  appropriate, 
career  counseling; 

(5)  Provision  of  employment  statistics 
information,  including  the  provision  of 
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accurate  information  relating  to  local, 
regional,  and  national  labor  market 
areas,  including —  - 

(i)  Job  vacancy  listings  in  such  labor 
market  areas; 

(ii)  Information  on  job  skills  necessary 
to  obtain  the  listed  jobs;  and 

(iii)  Information  relating  to  local 
occupations  in  demand  and  the  earnings 
and  skill  requirements  for  such 
occupations; 

(6)  Provision  of  program  performance 
information  and  program  cost 
information  on: 

(i)  Eligible  providers  of  training 
services  described  in  WIA  section  122; 

(ii)  Eligible  providers  of  youth 
activities  described  in  WIA  section  123; 

(iii)  Providers  of  adult  education 
described  in  title  II; 

(iv)  Providers  of  postsecondary 
vocational  education  activities  and 
vocational  education  activities  available 
to  school  dropouts  imder  the  Carl  D. 
Perkins  Vocational  and  Applied 
Technology  Education  Act  (20  U.S.C. 
2301  et  seq.y,  and 

(v)  Providers  of  vocational 
rehabilitation  program  activities 
described  in  title  I  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  720  et  seq.); 

(7)  Provision  of  information  on  how 
the  local  area  is  performing  on  the  local 
performance  measures  and  any 
additional  performance  information 
with  respect  to  the  One-Stop  delivery 
system  in  the  local  area; 

(8)  Provision  of  acciuate  information 
relating  to  the  availability  of  supportive 
services,  including,  at  a  minimum,  child 
care  and  transportation,  availiable  in  the 
local  area,  and  referral  to  such  services, 
as  appropriate; 

(9)  Provision  of  information  regarding 
filing  claims  for  unemployment 
compensation; 

(10)  Assistance  in  establishing 
eligibility  for — 

(i)  Welfare-to-work  activities 
authorized  under  section  403(a)(5)  of 
the  Social  Security  Act  (42  U.S.C. 
603(a)(5))  available  in  the  local  area;  and 

(ii)  Programs  of  financial  aid 
assistance  for  training  and  education 
programs  that  are  not  funded  under  this 
Act  and  are  available  in  the  local  area; 
and 

(11)  FoUowup  services,  including 
counseling  regarding  the  workplace,  for 
participants  in  workforce  investment 
activities  authorized  imder  subtitle  (B) 
of  title  I  of  WIA  who  are  placed  in 
unsubsidized  employment,  for  not  less 
than  12  months  after  the  first  day  of  the 
emplojmient,  as  appropriate. 


§662.250    Wh«r«  and  to  what  extant  mu«t 
required  On«-Stop  partners  mak*  core 
services  available? 

(a)  At  a  minitniim,  the  core  services 
that  are  applicable  to  the  program  of  the 
partner  under  §  662.220,  and  that  are  in 
addition  to  the  basic  labor  exchange 
services  traditionally  provided  in  the 
local  area  imder  the  Wagner-Peyser 
program,  must  be  made  available  at  the 
comprehensive  One-Stop  center.  These 
services  must  be  made  available  to 
individuals  attributable  to  the  partner's 
program  who  seek  assistance  at  the 
center.  The  adult  and  dislocated  worker 
program  partners  are  required  to  make 
all  of  the  core  services  listed  in 

§  662.240  available  at  the  center  in 
accordance  with  20  CFR  663.100(b)(1). 

(b)  The  applicable  core  services  may 
be  made  available  by  the  provision  of 
appropriate  technology  at  the 
comprehensive  One-Stop  center,  by  co- 
locating  personnel  at  the  center,  cross- 
training  of  staff,  or  through  a  cost 
reimbursement  or  other  agreement 
between  service  providers  at  the 
comprehensive  One-Stop  center  and  the 
partner,  as  described  in  the  MOU. 

(c)  The  responsibility  of  the  partner 
for  the  provision  of  core  services  must 
be  proportionate  to  the  use  of  the 
services  at  the  comprehensive  One-Stop 
center  by  the  individuals  attributable  to 
the  partner's  program.  The  specific 
method  of  determining  each  partner's 
proportionate  responsibility  must  be 
described  in  the  MOU. 

(d)  For  purposes  of  this  part, 
individuals  attributable  to  the  partner's 
program  may  include  individuals  who 
are  referred  through  the  comprehensive 
One-Stop  center  and  enrolled  in  the 
partner's  program  after  the  receipt  of 
core  services,  who  have  been  enrolled  in 
the  partner's  program  prior  to  receipt  of 
the  applicable  core  services  at  the 
center,  who  meet  the  eligibility  criteria 
for  the  partner's  program  and  who 
receive  an  applicable  core  service,  or 
who  meet  an  alternative  definition 
described  in  the  MOU. 

(e)  Under  the  MOU,  the  provision  of 
applicable  core  services  at  the  Center  by 
the  One-Stop  partner  may  be 
supplemented  by  the  provision  of  such 
services  through  the  networks  of 
affiliated  sites  and  networks  of  One- 
Stop  partners  described  in  WIA  section 
134(c)(2). 

§662.260  What  services,  In  addition  to  ttie 
applicable  core  services,  are  to  be  provided 
by  One-Stop  partners  through  the  One-Stop 
delivery  system? 

In  addition  to  the  provision  of  core 
services,  One-Stop  partners  must 
provide  access  to  the  other  activities 
and  programs  carried  out  under  the 


partner's  authorizing  laws.  The  access  to 
these  services  must  be  described  in  the 
local  MOU.  20  CFR  part  663  describes 
the  specific  requirements  relating  to  the 
provision  of  core,  intensive,  and 
training  services  through  the  One-Stop 
system  that  apply  to  the  adult  and  the 
dislocated  worker  programs  authorized 
under  title  I  of  WIA.  Additional 
requirements  apply  to  the  provision  of 
all  labor  exchange  services  under  the 
Wagner-Peyser  Act.  (WIA  sec. 
134(c)(1)(D).) 

§  662.270    How  are  the  costs  of  providing 
services  through  the  One-Stop  delivery 
system  and  the  operating  costs  of  the 
system  to  tw  funded? 

The  MOU  must  describe  the 
particular  funding  arrangements  for 
services  and  operating  costs  of  the  One- 
Stop  delivery  system.  Each  partner  must 
contribute  a  fair  share  of  the  operating 
costs  of  the  One-Stop  delivery  system 
proportionate  to  the  use  of  the  system 
by  individuals  attributable  to  the 
partner's  program.  There  are  a  number 
of  methods,  consistent  with  the 
requirements  of  the  relevant  0MB 
circulars,  that  may  be  used  for  allocating 
costs  among  the  partners.  Some  of  these 
methodologies  include  allocations  based 
on  direct  charges,  cost  pooling,  indirect 
cost  rates  and  activity-based  cost 
allocation  plans.  Additional  guidance 
relating  to  cost  allocation  methods  may 
be  issued  by  the  Department  in 
consultation  with  the  other  appropriate 
Federal  agencies. 

§  662.280    Does  title  I  require  One-Stop 
partners  to  use  ttieir  funds  for  individuals 
who  are  not  eligible  for  the  partner's 
program  or  for  services  that  are  not 
authorized  under  the  partner's  program? 

No.  The  requirements  of  the  partner's 
program  continue  to  apply.  The  Act 
intends  to  create  a  seamless  service 
delivery  system  for  individuals  seeking 
workforce  development  services  by 
linking  the  One-Stop  partners  in  the 
One-Stop  delivery  system.  While  the 
overall  effect  is  to  provide  universal 
access  to  core  services,  the  resources  of 
each  partner  may  only  be  used  to 
provide  services  that  are  authorized  and 
provided  under  the  partner's  program  to 
individuals  who  are  eligible  under  such 
program.  (WIA  sec.  121(b)(1).) 

Subpart  C— Memoiandum  of 
Understanding  of  ttw  One-Stop 
Delivery  System 

§662.300    What  is  the  {Memorandum  of 
Understanding? 

(a)  The  Memorandiun  of 
Understanding  (MOU)  is  an  agreement 
developed  and  executed  between  the 
Local  Board,  with  the  agreement  of  the 
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chief  elected  official,  and  the  One-Stop 
partners  relating  to  the  operation  of  the 
One-Stop  delivery  system  in  the  local 
area. 

(b)  The  MOU  must  contain  the 
provisions  required  by  WIA  section 
121(c)(2).  These  provisions  cover 
services  to  be  provided  through  the 
One-Stop  delivery  system;  the  funding 
of  the  services  and  operating  costs  of  the 
system;  and  methods  for  referring 
individuals  between  the  One-Stop 
operators  and  partners.  The  MOU's 
provisions  also  must  determine  the 
duration  and  procedures  for  amending 
the  MOU,  and  may  contain  any  other 
provisions  that  are  consistent  with  WIA 
title  I  and  these  regulations  agreed  to  by 
the  parties.  (WIA  sec.  121(c).) 

§  662.31 0    Is  there  a  single  MOU  for  the 
local  area  or  are  there  to  be  separate  MOU's 
between  the  Local  Board  and  each  partner? 

(a)  A  single  "umbrella"  MOU  may  be 
developed  that  addresses  the  issues 
relating  to  the  local  One-Stop  delivery 
system  for  the  Local  Board  and  all 
partners,  or  the  Local  Board  and  the 
partners  may  decide  to  enter  into 
separate  agreements  between  the  Local 
Board  and  one  or  more  partners.  Under 
either  approach,  the  requirements 
described  in  §662.310  apply.  Since 
funds  are  generally  appropriated 
annually,  financial  agreements  may  be 
negotiated  with  each  partner  annually  to 
clarify  funding  of  services  and  operating 
costs  of  the  system  imder  the  MOU. 

(b)  WIA  emphasizes  full  and  effective 
partnerships  between  Local  Boards  and 
One-Stop  partners.  Local  Boards  and 
partners  must  enter  into  good-faith 
negotiatioiis.  Local  Boards  and  partners 
may  request  assistance  from  a  State 
agency  responsible  for  administering  the 
partner  program,  the  Governor,  State 
Board,  or  other  appropriate  parties.  The 
State  agencies,  the  State  Board,  and  the 
Governor  may  also  consult  with  the 
appropriate  Federal  agencies  to  address 
impasse  situations  after  exhausting 
other  alternatives.  The  Local  Board  and 
partners  must  document  the 
negotiations  and  efforts  that  have  taken 
place.  Any  failure  to  execute  an  MOU 
between  a  Local  Board  and  a  required 
partner  must  be  reported  by  the  Local 
Board  and  the  required  partner  to  the 
Governor  or  State  Board,  and  the  State 
agency  responsible  for  administering  the 
partner's  program,  and  by  the  Governor 
or  the  State  Board  and  the  responsible 
State  agency  to  the  Secretary  of  Labor 
and  to  the  head  of  any  other  Federal 
agency  with  responsibility  for  oversight 
of  a  partner's  program.  (WIA  sec. 
121(c).) 

(c)  If  an  impasse  has  not  been 
resolved  through  the  alternatives 


available  under  this  section  any  partner 
that  fails  to  execute  an  MOU  may  not  be 
permitted  to  serve  on  the  Local  Board. 
In  addition,  any  local  area  in  which  a 
Local  Board  has  failed  to  execute  an 
MOU  with  all  of  the  required  partners 
is  not  eligible  for  State  incentive  grants 
awarded  on  the  basis  of  local 
coordination  of  activities  under  20  CFR 
665.200(d)(2). 

Subpart  D— One-Stop  Operators 

§  662.400    Who  is  the  One-Stop  operator? 

(a)  The  One-Stop  operator  is  the  entity 
that  performs  the  role  described  in 
paragraph  (c)  of  this  section.  The  types 
of  entities  that  may  be  selected  to  be  the 
One-Stop  operator  include: 

(1)  A  postsecondary  educational 
institution; 

(2)  An  Employment  Service  agency 
established  under  the  Wagner-Peyser 
Act  on  behalf  of  the  local  office  of  the 
agency; 

(3)  A  private,  nonprofit  organization 
(including  a  community-based 
organization); 

(4)  A  private  for-profit  entity; 

(5)  A  government  agency;  and 

(6)  Another  interested  organization  or 
entity. 

(b)  One-Stop  operators  may  be  a 
single  entity  or  a  consortium  of  entities 
and  may  operate  one  or  more  One-Stop 
centers.  In  addition,  there  may  be  more 
than  one  One-Stop  operator  in  a  local 
area. 

(c)  The  agreement  between  the  Local 
Board  and  the  One-Stop  operator  shall 
specify  the  operator's  role.  That  role 
may  range  between  simply  coordinating 
service  providers  within  the  center  to 
being  the  primary  provider  of  services 
within  the  center.  (WLA  sec.  121(d).) 

§  662.41 0    How  is  the  One-Stop  operator 
selected? 

(a)  The  Local  Board,  with  the 
agreement  of  the  chief  elected  official, 
must  designate  and  certify  One-Stop 
operators  in  each  local  area. 

(b)  The  One-Stop  operator  is 
designated  or  certified: 

(1)  Through  a  competitive  process,  or 

(2)  Under  an  agreement  between  the 
Local  Board  and  a  consortium  of  entities 
that  includes  at  least  three  or  more  of 
the  required  One-Stop  partners 
identified  at  §  662.200.  (WIA  sec. 
121(d).) 

§  662.420    Under  what  limited  conditions 
may  the  Local  Board  be  designated  or 
certified  as  the  One-Stop  operator? 

(a)  The  Local  Board  may  be 
designated  or  certified  as  the  One-Stop 
operator  only  with  the  agreement  of  the 
chief  elected  official  and  the  Governor. 

(b)  The  designation  or  certification 
must  be  made  publicly,  in  accordance 


with  the  requirements  of  the  "sunshine 
provision"  in  WIA  section  117(e),  and 
must  be  reviewed  whenever  the  biennial 
certification  of  the  Local  Board  is  made 
under  20  CFR  663.300(a).  (WIA  sec. 
117(f)(2).) 

§  662.430  Under  what  conditions  may 
existing  One-Stop  delivery  systems  be 
certified  to  act  as  the  One-Stop  operator? 

Under  WIA  section  121(e),  the  Local 
Board,  the  chief  elected  official  and  the 
Governor  may  agree  to  certify  an  entity 
as  a  One-Stop  operator  under  the 
following  circumstances: 

(a)  A  c5ne-Stop  deUvery  system, 
consistent  with  the  scope  and  meaning 
of  the  term  in  WIA  section  134(c), 
existed  in  the  local  area  prior  to  August 
7, 1998; 

(b)  The  certification  is  consistent  with 
the  requirements  of: 

(1)  WIA  section  121(b)  and; 

(2)  the  Memorandum(s)  of 
Understanding;  and 

(c)  The  certification  must  be  made 
publicly,  in  accordance  with  the 
"sunshine  provision"  at  WIA  section 
117(e).  (WIA  section  121(e).) 

PART  663— ADULT  AND  DISLOCATED 
WORKER  ACTIVITIES  UNDER  TITLE  I 
OF  THE  WORKFORCE  INVESTMENT 
ACT 

Subpart  A—  Delivery  of  Adult  and 
Dislocated  Worker  Services  Through  the 
One-Stop  Delivery  System 

Sec. 

663 . 1 00    What  is  the  role  of  the  adult  and 

dislocated  worker  program  in  the  One- 
Stop  delivery  system? 
663.105    When  must  adults  and  dislocated 

workers  be  registered? 
663.110    Vt^iat  are  the  eligibility  criteria  for 

adults  in  the  adult  and  dislocated  worker 

program? 
663.115    What  are  the  eligibility  criteria  for 

dislocated  workers  in  the  Adult  and 

Dislocated  worker  program? 
663.120    Are  displaced  homemakers  eligible 

for  dislocated  worker  activities  under 

WIA? 
663.145    What  services  are  WIA  title  I  adult 

and  dislocated  workers  formula  funds 

used  to  provide? 
663.150    What  core  services  must  be 

provided  to  adults  and  dislocated 

workers? 
663.155    How  are  core  services  delivered? 
663.160    Are  there  particular  core  services 

an  individual  must  receive  before 

receiving  intensive  services  under  WIA 

section  134(d)(3)? 
663.165    How  long  must  an  individual  be  in 

core  services  in  order  to  be  eligible  for 

intensive  services? 

Subpart  8 — Intensive  Services 

663.200    What  are  intensive  services  for 
adults  and  dislocated  workers? 

663.210    How  are  intensive  services 
delivered? 


Federal  Register /Vol.  64,  No.  72 /Thursday.  April  15,  1999 /Rules  and  Regulations    .        18705 


663.220    Who  may  receive  intensive 
services? 

663.230    What  criteria  must  be  used  to 

determine  whether  an  employed  worker 
needs  intensive  services  to  obtain  or 
retain  employment  leading  to  "self- 
sufficiency? 

663.240    Are  there  particular  intensive 

services  an  individual  must  receive  prior 
to  receiving  training  services  under  WIA 
section  134(d)(4)(A)(i)? 

663.245    What  is  the  individual  employment 
plan? 

663.250    How  long  must  an  individual 

participant  be  in  intensive  services  to  be 
eligible  for  training  services? 

Subpart  C— Training  Servicas 

663.300    What  are  training  services  for 
adults  and  dislocated  workers  ? 

663.310    Who  may  receive  training  services? 

663.320    What  are  the  requirements  for 
coordination  of  WIA  training  funds  and 
other  grant  assistance? 

Subpart  D— Individual  Training  Accounts 

663.400    How  are  training  services 

provided? 
663.410    What  is  an  Individual  Training 

Account? 
663.420    Can  the  duration  and  amount  of 

ITA's  be  limited? 
663.430    Under  what  circumstances  may 

mechanisms  other  than  ITA's  be  used  to 

provide  training  services? 
663.440    What  are  the  requirements  for 

consumer  choice? 

Subpart  E— Eligible  Training  Providers 

663.500    What  is  the  purpose  of  this 

subpart? 
663.505    What  are  eligible  providers  of 

training  services? 
663.508    What  is  a  "program  of  training 

services"? 
663.510    Who  is  responsible  for  managing 

the  eligible  provider  process? 
663.515    What  is  the  process  for  initial 

determination  of  provider  eligibility? 
663.530    Is  there  a  time  limit  on  the  period 

of  initial  eligibility  for  training 

providers? 
663.535    What  is  the  process  for 

determination  of  the  subsequent 

eligibility  of  a  provider? 
663.540    What  kind  of  performance  and  cost 

information  is  required  for 

determinations  of  subsequent  eligibility? 
663.550    How  is  eligible  provider 

information  developed  and  maintained? 
663.555  How  is  the  State  list  disseminated? 
663.565    May  an  eligible  training  provider 

.   lose  its  eligibility? 
663.570    What  is  the  consumer  reports 

system? 
663.575    In  what  ways  can  a  Local  Board 

supplement  the  information  available 

from  the  State  list? 
663.585    May  individuals  choose  training 

providers  located  outside  of  the  local 

area? 
663.590    May  a  community-based 

organization  (CBO)  be  included  on  an 

eligible  provider  list? 


663.595  What  requirements  apply  to 
providers  of  OJT  and  customized 
training? . 

Subpart  F— Priority  and  Special  Populations 

663.600    What  priority  must  be  given  to  low- 
income  adults  and  public  assistance 
recipients  served  with  adult  funds  under 
title  I? 

663.610  Does  the  priority  for  use  of  adult 
funds  also  apply  to  dislocated  worker 
funds? 

663.620    How  do  the  Welfare-to-Work 

program  and  the  TANF  program  relate  to 
the  One-Stop  delivery  system? 

663.630    How  does  a  displaced  homemaker 
qualify  for  services  under  title  I? 

663.640    May  a  disabled  individual  whose 
family  does  not  meet  income  eligibility 
criteria  under  the  Act  be  eligible  for 
priority  as  a  low  income  adult? 

Subpart  G— On4tie-Job  Training  (OJT)  and 
Customized  Training 

663.700    What  are  the  requirements  for  on- 
the-job  training  (OJT)? 

663.705    What  are  the  requirements  for  OJT 
contracts  for  employed  workers? 

663.710    What  conditions  govern  OJT 
payments  to  employers? 

663.715    What  is  customized  training? 

663.720    What  are  the  requirements  for 
customized  training  for  employed 
workers? 

Subpart  H— Supportive  Services 

663.800    What  are.supportive  services  for 
adults  and  dislocated  workers? 

663.805    When  may  supportive  services  be 
provided  to  participants? 

663.810    Are  there  limits  on  the  amounts  or 
duration  of  funds  for  supportive 
services? 

663.815    What  are  needs-related  payments? 

663.820    What  are  the  eligibility 

requirements  for  adults  to  receive  needs- 
related  payments? 

663.825    What  are  the  eligibility 

requirements  for  dislocated  workers  to 
receive  needs-related  payments? 

663.830  May  needs-related  payments  be 
paid  while  a  participant  is  waiting  to 
start  training  classes? 

663.840    How  is  the  level  of  needs-related 
payments  determined? 
Authority:  SecUon  506(c),  Pub.  L.  105-220; 

20  U.S.C.  9276(c). 

Subpart  A— Delivery  of  Adult  and 
Dislocated  Worker  Services  through 
the  One-Stop  Delivery  System 

§  663.1 00  What  is  the  role  of  the  adult  and 
dislocated  worker  program  in  the  One-Stop 
delivery  system? 

(a)  The  One-Stop  system  is  the  basic 
deUvery  system  for  adult  and  dislocated 
worker  services.  Through  this  system, 
adults  and  dislocated  workers  can 
access  a  continuum  of  services.  The 
services  are  organized  into  three  levels: 
core,  intensive,  and  training. 

(b)  The  chief  elected  official  or  his/her 
designee(s),  as  the  local  grant 
recipient(s)  for  the  adult  and  dislocated 


worker  programs,  is  a  required  One-Stop 
partner  and  is  subject  to  the  provisions 
relating  to  such  partners  described  in  20 
CFR  part  662.  Consistent  with  those 
provisions: 

(1)  Core  services  for  adults  and 
dislocated  workers  must  be  made 
available  in  at  least  one  comprehensive 
One-Stop  center  in  each  locsJ  workforce 
investment  area.  Services  may  also  be 
available  elsewhere,  either  at  affiliated 
sites  or  at  speciaUzed  centers.  For 
example,  specialized  centers  may  be 
established  to  serve  workers  being 
dislocated  from  a  particular  employer  or 
industry,  or  to  serve  residents  of  public 
housing. 

(2)  The  One-Stop  centers  also  make 
intensive  services  available  to  adults 
and  dislocated  workers,  as  needed, 
either  by  the  One-Stop  operator  directly 
or  through  contracts  with  service 
providers  that  are  approved  by  the  Local 
Board. 

(3)  Through  the  One-Stop  system, 
adults  and  dislocated  workers  needing 
training  are  provided  Individual 
Training  Accoimts  (ITA's)  and  access  to 
lists  of  eligible  providers  of  training. 
These  lists  contain  quality  consumer 
information,  including  cost  and 
performance  information  for  each  of  the 
providers,  so  that  participants  can  make 
informed  choices  on  where  to  use  their 
ITA's.  (ITA's  are  more  fully  discussed  in 
subpart  D  of  this  part.) 

§  663.1 05    When  mustadults  and 
dislocated  workers  be  registered? 

(a)  Registration  is  the  process  for 
collecting  information  for  supporting  a 
determination  of  eligibility.  This 
information  may  be  collected  through 
methods  that  include  electronic  data 
transfer,  personal  interview,  or  an 
individual"^  application. 

(b)  Adults  and  dislocated  workers 
who  receive  services  funded  imder  title 
I  other  than  self-service  or  informational 
activities  must  be  registered  and 
determined  eligible. 

(c)  EEO  data  must  be  collected  on 
individuals  during  the  registration 
process. 

§  663. 1 1 0    What  are  the  eligibility  criteria 
for  adults  in  the  adult  and  dislocated  worker 
program? 

To  be  an  eligible  adult  in  the  adult 
and  dislocated  worker  program,  an 
individual  must  be  18  years  of  age  or 
older.  To  be  eligible  for  the  dislocated 
worker  program,  an  eligible  adult  must 
meet  the  criteria  of  §  663.1 15  of  this 
subpart. 
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§663.115    What  are  the  eligibility  criteria 
for  dislocated  workers  in  the  adult  and 
dislocated  worker  program? 

(a)  To  be  an  eligible  dislocated  worker 
in  the  adult  and  dislocated  worker 
program,  an  individual  must  meet  the 
definition  of  "dislocated  worker"  at 
WIA  section  101(9). 

(b)  Governors  and  Local  Boards  may 
establish  policies  and  procedures  for 
One-Stop  operators  to  use  in 
determining  an  individual's  eligibility 
as  a  dislocated  worker,  consistent  with 
the  definition  at  WIA  section  101(9). 
These  policies  and  procedures  may 
address  such  conditions  as: 

(1)  What  constitutes  a  "general 
announcement"  of  plant  closing  under 
WIA  section  101(9)(B)(ii)  or  (iii);  and  (2) 
What  constitutes  "unemployed  as  a 
result  of  general  economic  conditions  in 
the  community  in  which  the  individual 
resides  or  because  of  natural  disasters' 
for  determining  the  eligibility  of  self- 
employed  individuals,  including  family 
members  and  farm  or  ranch  hands, 
under  WIA  section  101(9)(C). 

§663.120  Are  displaced  homemakers 
eligible  for  dislocated  worker  activities 
under  WIA? 

(a)  Yes.  There  are  two  significant 
differences  from  the  eligibility 
requirements  under  the  Job  Training 
Partnership  Act. 

(b)  Under  the  dislocated  worker 
program  in  JTPA,  displaced 
homemakers  are  defined  as  "additional 
dislocated  workers"  and  are  only 
eligible  to  receive  services  if  the 
Governor  determines  that  providing 
such  services  would  not  adversely  affect 
the  delivery  of  services  to  the  other 
eligible  dislocated  workers.  Under  WIA 
section  101(9),  displaced  homemakers 
who  meet  the  definition  at  WIA  section 
101(10)  are  eligible  dislocated  workers 
without  any  additional  determination. 

(c)  The  definition  of  displaced 
homemaker  under  JTPA  included 
individuals  who  had  been  dependent 
upon  public  assistance  under  Aid  for 
Families  with  Dependent  Children 
(AFDC)  as  well  as  those  who  had  been 
dependent  on  the  income  of  another 
family  member.  The  definition  in  WLA 
section  101(10)  includes  only  those 
individuals  who  were  dependent  on  a 
family  member's  income.  Those 
individuals  who  have  been  dependent 
on  public  assistance  may  be  served  in 
the  adult  program. 

§663.145    What  services  are  WIA  title  I 
adult  and  dislocated  workers  formula  funds 
used  to  provide? 

(a)  WIA  title  I  formula  funds  allocated 
to  local  areas  for  adults  and  dislocated 
workers  must  be  used  to  provide  core, 
intensive  and  training  services  through 


the  One-Stop  delivery  system.  Local 
Boards  determine  the  most  appropriate 
mix  of  these  services,  but  all  three  types 
must  be  available  for  both  adults  and 
dislocated  workers. 

(b)  WIA  title  I  funds  may  also  be  used 
to  provide  the  other  services  described 
in  WIA  section  134(e): 

(1)  Discretionary  One-Stop  delivery 
activities,  including: 

(i)  Customized  screening  and  referral 
of  qualified  participants  in  training 
services  to  employment;  and 

(ii)  Customized  employment-related 
services  to  employers  on  a  fee-for- 
service  basis  that  are  in  addition  to  labor 
exchange  services  available  to 
employers  under  the  Wagner-Peyser 
Act. 

(2)  Supportive  services,  including 
needs-related  payments,  as  described  in 
subpart  H  of  this  part. 

§663.150    What  core  services  must  be 
provided  to  adults  and  dislocated  workers? 

(a)  At  a  minimum,  all  of  the  core 
services  described  in  WIA  section 
134(d)(2)  and  20  CFR  662.220  must  be 
provided  in  each  local  area  through  the 
One-Stop  delivery  system. 

(b)  Followup  services  must  be  made 
available,  for  a  minimum  of  12  months 
following  the  first  day  of  employment, 
to  registered  participants  who  are 
placed  in  luisubsidized  emplo)m3ent. 

§  663.1 55    How  are  core  services 
delivered? 

Core  services  must  be  provided 
through  the  One-Stop  delivery  system. 
Core  services  may  be  provided  directly 
by  the  One-Stop  operator  or  through 
contracts  with  service  providers  that  are 
approved  by  the  Local  Board.  The  Local 
Board  may  only  be  a  provider  of  core 
services  when  approved  b'y  the  chief 
elected  official  and  the  Governor  in 
accordance  with  the  requirements  of 
WLA  section  117(f)(2)  and  20  CFR 
661.310. 

§  663.1 60    Are  there  particular  core 
services  an  individual  must  receive  before 
receiving  intensive  services  under  WIA 
section  134(dK3)? 

(a)  Yes.  At  a  minimum,  an  individual 
must  receive  at  least  one  core  service, 
such  as  an  initial  assessment  or  job 
search  and  placement  assistance,  before 
receiving  intensive  services.  The  initial 
assessment  determines  the  individual's 
skill  levels,  aptitudes,  and  supportive 
services  needs.  The  job  search  and 
placement  assistance  helps  the 
individual  determine  whether  he  or  she 
is  unable  to  obtain  employment,  and 
thus  requires  more  intensive  services  to 
obtain  employment.  The  decision  on 
which  core  services  to  provide,  and  the 
timing  of  their  delivery,  may  be  made 


on  a  case-by-case  basis  at  the  local  level 
depending  upon  the  needs  of  the 
participant. 

(b)  A  determination  of  the  need  for 
intensive  services  imder  §  663.220,  as 
established  by  the  initial  assessment  or 
the  individual's  inability  to  obtain 
employment  through  the  core  services 
provided,  must  be  contained  in  the 
participant's  case  file. 

§663.165    How  long  must  an  individual  be 
in  core  services  in  order  to  be  eligible  for 
intensive  services? 

There  is  no  Federally-required 
minimimi  time  period  for  participation 
in  core  services  before  receiving 
intensive  services.  [WIA  section 
134(d)(3).j 

Sul)part  B — Intensive  Services 

§  663.200    What  are  intensive  services  for 
adults  and  dislocated  workers? 

(a)  Intensive  services  ar»  listed  in 
WL\  section  134(d)(3)(C).  The  list  in  the 
Act  is  not  all-inclusive  and  other 
intensive  services,  such  as  out-of-area 
job  search  assistance,  literacy  activities 
related  to  basic  workforce  readiness, 
relocation  assistance,  internships,  and 
work  experience  may  be  provided, 
based  on  an  assessment  or  individual 
employment  plan. 

(b)  For  the  purposes  of  paragraph  (a) 
of  this  section,  work  experience  is  a 
planned,  structured  learning  experience 
that  takes  place  in  a  workplace  for  a 
limited  period  of  time.  Work  experience 
may  be  paid  or  unpaid,  as  appropriate. 
A  work  experience  workplace  may  be  in 
the  private  for  profit  sector,  the  non- 
profit sector,  or  the  public  sector. 

§  663.21 0    How  are  intensive  services 
delivered? 

(a)  Intensive  services  must  be 
provided  through  the  One-Stop  delivery 
system.  Intensive  services  may  be 
provided  directly  by  the  One-Stop 
operator  or  through  contracts  with 
service  providers  that  are  approved  by 
the  Local  Board.  (WIA  sees.  117(d)(2)(D) 
and  134(d)(3)(B).) 

(b)  The  Local  Board  may  only  be  a 
provider  of  intensive  services  when 
approved  by  the  chief  elected  official 
and  the  Governor  in  accordance  with 
WLA  section  117(f)(2)  and  20  CFR 
661.310. 

§663.220    Who  may  receive  intensive 
services? 

There  are  two  categories  of  adults  and 
dislocated  workers  who  may  receive 
intensive  services: 

(a)  Adults  and  dislocated  workers 
who  are  unemployed,  have  received  at 
least  one  core  service  and  are  unable  to 
obtain  employment  through  core 
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services,  and  are  determined  by  a  One- 
Stop  operator  to  be  in  need  of  more 
intensive  services  to  obtain 
employment;  and 

(b)  Adults  and  dislocated  workers 
who  are  employed,  have  received  at 
least  one  core  service,  and  are 
determined  by  a  One-Stop  operator  to  be 
in  need  of  intensive  services  to  obtain 
or  retain  employment  that  leads  to  self- 
sufficiency,  as  described  in  §  663.230. 

§663.230    What  criteria  must  be  us«d  to 
determine  wtiettier  an  employed  worlcer 
needs  Intensive  services  to  obtain  or  retain 
employment  leading  to  "self-sufficiency"? 

State  Boards  or  Local  Boards  must  set 
the  criteria  for  determining  whether 
employment  leads  to  self-sufficiency.  At 
a  minimum,  such  criteria  must  provide 
that  self-sufficiency  means  employment 
that  pays  at  least  the  lower  living 
standard  income  level,  as  defined  in 
WIA  section  101(24).  Self-sufficiency  for 
a  dislocated  worker  may  be  defined  in 
relation  to  a  percentage  of  the  layoff 
wage. 

§  663.240    Are  ttiere  particular  intensive 
services  an  individual  must  receive  prior  to 
receiving  training  services  under  WIA 
section  134<dK4KAKi)? 

(a)  Yes.  At  a  minimum,  an  individual 
must  receive  at  least  one  intensive 
service,  such  as  development  of  an 
individual  employment  plan  with  a  case 
manager  or  individual  counseling  and 
career  planning,  before  the  individual 
may  receive  training  services. 

(b)  The  case  file  must  contain  a 
determination  of  need  for  training 
services  imder  §663.310,  as  identified 
in  the  individual  employment  plan, 
comprehensive  assessment,  or  through 
any  other  intensive  service  received. 

§663.245    What  is  the  individual 
employment  plan? 

The  individual  employment  plan  is 
an  ongoing  strategy  jointly  developed  by 
the  participant  and  the  case  manager 
that  identifies  the  participant's 
employment  goals,  the  appropriate 
achievement  objectives,  and  die 
appropriate  combination  of  services  for 
the  participant  to  achieve  the 
employment  goals. 

§  663.250    How  long  must  an  IndMduat 
participant  be  in  intensive  services  to  be 
eligible  for  training  services? 

There  is  no  Federally-required 
minimum  time  period  for  participation 
in  intensive  services  before  receiving 
training  services.  (WIA  section 
134(d)(4)(A)(i).) 


Subpart  C— Training  Services 

§  663.300    What  are  training  services  for 
adults  and  dislocated  worlcers? 

Training  services  are  listed  in  WIA 
section  134(d)(4)(D).  The  list  in  the  Act 
is  not  all-inclusive  and  additional 
training  services  may  be  provided. 

§663.310    Who  may  receive  training 
services? 

Training  services  may  be  made 
available  to  employed  and  imemployed 
adults  and  dislocated  workers  who: 

(a)  Have  met  the  eligibility 
requirements  for  intensive  services, 
have  received  at  least  one  intensive 
service  imder  §  663.240,  and  have  been 
determined  to  be  imable  to  obtain  or 
retain  emplojmient  through  such 
services; 

(b)  After  an  interview,  evaluation,  or 
assessment,  and  case  management,  have 
been  determined  by  a  One-Stop  operator 
or  One-Stop  partner,  to  be  in  need  of 
training  services  and  to  have  the  skills 
and  qualifications  to  successfully 
complete  the  selected  training  program; 

(c)  Select  a  program  of  training 
services  that  is  directly  linked  to  the 
employment  opportunities  either  in  the 
local  area  or  in  another  area  to  which 
the  individual  is  willing  to  relocate; 

(d)  Are  unable  to  obtain  grant 
assistance  fi'om  other  sotuY:es  to  pay  the 
costs  of  such  training,  including  Federal 
Pell  Grants  established  under  title  IV  of 
the  Higher  Education  Act  of  1965,  or 
require  WIA  assistance  in  addition  to 
other  sources  of  grant  assistance, 
including  Federal  Pell  Grants 
(provisions  relating  to  fund 
coordination  are  found  at  §  663.320  and 
WIA  section  134(d)(4)(B));  and 

(e)  For  individuals  whose  services  are 
provided  through  the  adult  funding 
stream,  are  determined  eligible  in 
accordance  with  the  State  and  local 
priority  system,  if  any,  in  effect  for 
adults  under  WIA  section  134(d)(4)(E) 
and  §  663.600.  [WIA  section 
134(d)(4)(A).) 

§  663.320    What  are  the  requirements  for 
coordination  of  WIA  training  funds  and 
other  grant  assistance? 

(a)  WIA  funding  for  training  is  limited 
to  participants  who: 

(1)  Are  unable  to  obtain  grant 
assistance  from  other  sources  to  pay  the 
costs  of  their  training;  or 

(2)  Require  assistance  beyond  that 
available  imder  grant  assistance  from 
other  soiuces  to  pay  the  costs  of  such 
training.  Program  operators  and  training 
providers  must  coordinate  funds 
available  to  pay  for  training  aS  described 
in  paragraphs  (b)  and  (c)  of  this  section. 

(b)  Program  operators  must  coordinate 
training  funds  available  and  make 


funding  arrangements  with  One-Stop 
partners  and  other  entities  to  apply  the 
provisions  of  paragraph  (a)  of  this 
section.  Training  providers  must 
consider  the  availability  of  Pell  Grants 
and  other  sources  of  grants  to  pay  for 
training  costs,  so  that  WIA  funds 
supplement  other  soiunes  of  training 
grants. 

(c)  A  WIA  participant  may  enroll  in 
WIA-funded  training  while  his/her 
application  for  a  Pell  Grant  is  pending 
as  long  as  the  One-Stop  operator  has 
made  arrangements  with  the  training 
provider  and  the  WIA  participant 
regarding  allocation  of  the  Pell  Grant,  if 
it  is  subsequently  awarded.  In  that  case, 
the  training  provider  must  reimburse 
the  One-Stop  operator  the  WIA  funds 
used  to  underwrite  the  training  for  the 
amount  the  Peill  Grant  covers. 
Reimbiu^ement  is  not  required  from  the 
portion  of  Pell  Grant  assistance 
disbursed  to  the  WIA  participant  for 
education-related  expenses.  (WIA 
section  134(d)(4)(B).) 

Subpart  D— 4ndividual  Training 
Accounts 

§  663.400    How  are  training  services 
provided? 

Except  under  the  three  conditions 
described  in  WIA  section 
134(d)(4)(G)(ii)  and  §  663.430(a),  the 
Individual  Training  Accoimt  (ITA)  is 
established  for  eligible  individuals  to 
finance  training  services.  Local  Boards 
may  only  provide  training  services 
imder  §  663.430  if  they  receive  a  waiver 
from  the  Governor  and  meet  the 
requirements  of  20  CFR  661.310  and 
WL\  section  117(f)(1).  (WL\  section 
134(d)(4)(G).) 

§  663.41 0    What  is  an  Individual  Training 
Account? 

The  ITA  is  established  on  behalf  of  a 
participant.  WIA  title  I  adult  and 
dislocated  workers  purchase  training 
services  from  eligible  providers  they 
select  in  consultation  with  the  case 
manager.  Payments  from  ITA's  may  be 
made  in  a  variety  of  ways,  including  the 
electronic  transfer  of  funds  through 
financial  institutions,  vouchers,  or  other 
appropriate  methods.  Payments  may 
also  be  made  incrementally;  through 
payment  of  a  portion  of  the  costs  at 
different  points  in  the  training  course. 
(WIA  section  134(d)(4)(G).) 

§663.420    Can  the  duration  and  amount  of 
ITA's  be  limited? 

(a)  Yes.  The  State  or  Local  Board  may 
impose  limits  on  ITA's,  such  as 
limitations  on  the  dollar  amount  and/or 
duration. 

(b)  Limits  to  ITA's  may  be  established 
in  different  ways: 
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(1)  There  may  be  a  limit  for  an 
individual  participant  that  is  based  on 
the  needs  identified  in  the  individual 
employment  plan;  or 

(2)  There  may  be  a  policy  decision  by 
the  State  Board  or  Local  Board  to 
establish  a  range  of  amounts  and/or  a 
maximum  amount  applicable  to  all 

ITA's. 

(c)  Limitations  established  by  State  or 
Local  Board  policies  must  be  described 
in  the  State  or  Local  Plan,  respectively, 
but  should  not  be  implemented  in  a 
manner  that  undermines  the  Act's 
requirement  that  training  services  are 
provided  in  a  manner  that  maximizes 
customer  choice  in  the  selection  of  an 
eligible  training  provider. 

§  663.430    Under  what  circumstances  may 
mechanisms  other  than  ITA's  be  used  to 
provide  training  services? 

(a)  Contracts  for  services  may  be  used 
instead  of  ITA's  only  when  one  of  the 
following  three  exceptions  applies: 

(1)  When  the  services  provided  are 
on-the-job  training  (OJT)  or  customized 
training; 

(2)  When  the  Local  Board  determines 
that  there  are  an  insufficient  number  of 
eligible  providers  in  the  local  area  to 
accomplish  the  purpose  of  a  system  of 
ITA's.  The  Local  Plan  must  describe  the 
process  to  be  used  in  selecting  the 
providers  under  a  contract  for  services. 
This  process  must  include  a  public 
comment  period  for  interested  providers 
of  at  least  30  days; 

(3)  When  the  Local  Board  determines 
that  there  is  a  training  services  program 
of  demonstrated  effectiveness  offered  in 
the  area  by  a  conunimity-based 
organization  (CBO)  or  another  private 
organization  to  serve  special  participant 
populations  that  face  multiple  barriers 
to  employment,  as  described  in 
paragraph  (b)  in  this  section.  The  Local 
Board  must  develop  criteria  to  be  used 
in  determining  demonstrated 
effectiveness,  particularly  as  it  applies 
to  the  special  participant  population  to 
be  served.  The  criteria  may  include: 

(i)  Financial  stability  of  the 
organization; 

(ii)  Demonstrated  performance  in 
measures  appropriate  to  the  program 
including  program  completion  rate; 
attainment  of  the  skills,  certificates  or 
degrees  the  program  is  designed  to 
provide;  placement  after  training  in 
unsubsidized  employment;  and 
retention  in  employment;  and 

(iii)  How  the  specific  program  relates 
to  the  workforce  investment  needs 
identified  in  the  local  plan. 

(b)  Under  paragraph  (a)(3)  of  this 
section,  special  participant  populations 
that  face  multiple  barriers  to 
employment  are  populations  of  low- 


income  individuals  that  are  included  in 
one  or  more  of  the  following  categories: 

(1)  Individuals  with  substantial 
language  or  cultural  barriers; 

(2)  Offenders; 

(3)  Homeless  individuals;  and 

(4)  Other  hard-to-serve  populations  as 
defined  by  the  Governor. 

§  663.440    What  are  the  requirements  for 
consumer  choice? 

(a)  Training  services,  whether  under 
ITA's  or  under  contract,  must  be 
provided  in  a  manner  that  maximizes 
informed  consumer  choice  in  selecting 
an  eligible  provider. 

(b)  Each  Local  Board,  through  the 
One-Stop  center,  must  make  available  to 
customers  the  State  list  of  eligible 
providers  required  in  WIA  section 
122(e).  The  hst  includes  a  description  of 
the  programs  through  which  the 
providers  may  offer  the  training 
services,  the  information  identifying 
eligible  providers  of  on-the-job  training 
and  customized  training  required  under 
WIA  section  122(h)  (where  applicable), 
and  the  performance  and  cost 
information  about  eligible  providers  of 
training  services  described  in  WIA 
sections  122(e)  and  (h). 

(c)  An  individual  who  has  been 
determined  eligible  for  training  services 
under  §  663.310  may  select  a  provider 
described  in  paragraph  (b)  of  this 
section  after  consultation  with  a  case 
manager.  Unless  the  program  has 
exhausted  funds  for  the  program  year, 
the  operator  must  refer  the  individual  to 
the  selected  provider,  and  establish  an 
ITA  for  the  individual  to  pay  for 
training.  For  purposes  of  this  paragraph, 
a  referral  may  be  carried  out  by 
providing  a  voucher  or  certificate  to  the 
individual  to  obtain  the  training. 

(d)  The  cost  of  referral  of  an 
individual  with  an  ITA  to  a  training 
provider  is  paid  by  the  applicable  adult 
or  dislocated  worker  program  under  title 
IofWL\. 

Subpart  E— Eligible  Training  Providers 

§  663.500    What  is  the  purpose  of  this 
subpart? 

The  workforce  investment  system 
established  under  WIA  emphasizes 
informed  customer  choice,  system 
performance,  and  continuous 
improvement.  The  eligible  provider 
process  is  part  of  the  strategy  for 
achieving  these  goals.  Local  Boards,  in 
partnership  with  the  State,  identify 
training  providers  whose  performance 
qualifies  them  to  receive  WIA  funds  to 
train  adults  and  dislocated  workers. 
After  receiving  core  and  intensive 
services  and  in  consultation  with  case 
managers,  eligible  participants  who 


need  training  use  the  list  of  these 
eligible  providers  to  make  an  informed 
choice.  The  ability  of  providers  to 
successfully  perform,  the  procedures 
State  and  Local  Boards  use  to  establish 
eligibility,  and  the  degree  to  which 
information,  including  performance 
information,  on  those  providers  is  made 
available  to  customers  eligible  for 
training  services,  are  key  factors 
affecting  the  successful  implementation 
of  the  Statewide  workforce  investment 
system.  This  subpart  describes  the 
process  for  determining  eligible  training 
providers. 

§  663.505    What  are  Eligible  Providers  of 
Training  Services? 

(a)  Eligible  providers  of  training 
services  are  described  in  WIA  section 
122.  They  are  those  entities  eligible  to 
receive  WIA  title  I-B  funds  to  provide 
training  services  to  eligible  adiilt  and 
dislocated  worker  customers. 

(b)  In  order  to  provide  training 
services  under  WIA  title  I-B,  a  provider 
must  meet  the  requirements  of  this 
subpart  and  WIA  section  122. 

(1)  These  requirements  apply  to  the 
use  of  WIA  title  I  adult  and  dislocated 
worker  funds  to  provide  training: 

(i)  To  individuals  using  ITA's  to 
access  training  through  the  eligible 
provider  list;  and 

(ii)  To  individuals  for  training 
provided  through  the  exceptions  to 
ITA's  described  at  §  663.430(a)(2)  and 

(a)(3).  ,    ^     „ 

(2)  These  requirements  apply  to  all 
organizations  providing  training  to  adult 
and  dislocated  workers,  including: 

(i)  Postsecondary  educational 
institutions  providing  a  program 
described  in  section  122(a)(2)(A)(ii); 

(ii)  Entities  that  carry  out  programs 
under  the  National  Apprenticeship  Act 
(29  U.S.C.  50  et  seq.); 

(iii)  Other  public  or  private  providers 
of  a  program  of  training  services 
described  in  WL\  section  122(a)(2)(C); 

(iv)  Local  Boards,  if  they  meet  the 
conditions  of  WL\  section  117(f)(1).  and 

(v)  Community-based  organizations 
and  other  private  organizations 
providing  training  vmder  §  663.430. 

(c)  Provider  eligibility  procedures 
must  be  established  by  the  Governor,  as 
required  by  this  subpart.  Different 
procedures  are  described  in  WIA  for 
determinations  of  "initial"  and 
"subsequent"  eligibility.  Because  the 
processes  are  different,  they  are 
discussed  separately. 

§663.508    What  is  a  "program  of  training 

services"? 
A  program  of  training  services  is: 
(a)  One  or  more  courses  or  classes 

that,  upon  successful  completion,  leads 

to: 
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(1)  A  certificate,  an  associate  degree, 
or  baccalaureate  degree,  or 

(2)  A  competency  or  skill  recognized 
by  employers,  or 

(b)  A  training  regimen  that  provides 
individuals  with  additional  skills  or 
competencies  generally  recognized  by 
employers. 

§663.510    Who  is  responsible  for 
managing  the  eligible  provider  process? 

(a)  The  State  and  the  Local  Boards 
each  have  responsibilities  for  managing 
th^  eligible  provider  process. 

(b)  Tne  Governor  must  establish 
eligibility  criteria  for  certain  providers 
to  become  initially  eligible  and  must  set 
minimum  levels  of  performance  for  all 
providers  to  remain  subsequently 
eligible. 

(c)  The  Governor  must  designate  a 
State  agency  (called  "designated  State 
agency")  to  assist  in  carrying  out  WIA 
section  122.  The  designated  State 
agency  is  responsible  for: 

(1)  Developing  and  maintaining  the 
State  list  of  eligible  providers,  which  is 
comprised  of  lists  submitted  by  Local 
Boards; 

(2)  Verifying  the  accuracy  of  the 
information  on  the  State  list,  in 
consultation  with  the  Local  Boards, 
removing  providers  who  do  not  meet 
program  performance  levels,  and  taking 
appropriate  enforcement  actions,  against 
providers  in  the  case  of  the  intentional 
provision  of  inaccurate  information,  as 
described  in  WIA  section  122(f)(1),  and 
in  the  case  of  a  substantial  violation  of 
the  requirements  of  WL\,  as  described 
in  WIA  section  122(f)(2); 

(3)  Disseminating  die  State  list, 
accompanied  by  performance  and  cost 
information  relating  to  each  provider,  to 
One-Stop  operators  throughout  the 
State. 

(d)  The  Local  Board  must: 

(1)  Accept  applications  for  initial 
eligibility  from  certain  postsecondary 
institutions  and  entities  providing 
apprenticeship  training; 

(2)  Carry  out  procedures  prescribed  by 
the  Governor  to  assist  in  determining 
the  initial  eligibility  of  other  providers; 

(3)  Carry  out  procedures  prescribed  by 
the  Governor  to  assist  in  determining 
the  subsequent  eligibility  of  all 
providers; 

(4)  Compile  a  local  list  of  eligible 
providers,  collect  the  performance  and 
cost  information  and  any  other  required 
information  relating  to  providers; 

(5)  Submit  the  local  list  and 
information  to  the  designated  State 
agenqj; 

(6)  Ensure  the  dissemination  and 
appropriate  use  of  the  State  list  through 
the  local  One-Stop  system; 

(7)  Consult  with  the  designated  State 
agency  in  cases  where  termination  of  an 


eligible  provider  is  contemplated 
because  inaccurate  information  has  been 
provided;  and 

(8)  Work  with  the  designated  State 
agency  in  cases  where  the  termination 
of  an  eligible  provider  is  contemplated 
because  of  violations  of  the  Act. 

(e)  The  Local  Board  may: 

(1)  Make  recommendations  to  the 
Governor  on  the  procedures  to  be  used 
in  determining  initial  eligibility  of 
certain  providers; 

(2)  Increase  the  levels  of  performance 
required  by  the  State  for  local  providers 
to  maintain  subsequent  eligibility; 

(3)  Require  additional  verifiable 
program-specific  information  bom  local 
providers  to  maintain  subsequent 
eligibility. 

§663.515    What  is  the  process  for  inMal 
determination  of  provider  eligibility? 

(a)  For  postsecondary  educational 
institutions  that  are  eligible  to  receive 
assistance  under  tide  IV  of  the  Higher 
Education  Act,  and  that  provide  a 
program  that  leads  to  an  associate  or 
baccalaureate  degree  or  certificate,  and 
for  entities  carrying  out  apprenticeship 
programs  registered  under  the  National 
Apprenticeship  Act  to  be  initially 
eligible  to  receive  adult  or  dislocated 
worker  training  funds  imder  tide  I  of 
WIA,  the  institution  or  entity  must 
submit  an  application  to  the  Local 
Board(s)  for  the  local  area(s)  in  which 
the  provider  desires  to  provide  training 
services  that  describes  each  program  of 
training  services,  as  defined  in 
§  663.508,  that  leads  to  such  a  degree  or 
certificate  or  is  registered  under  the 
National  Apprenticeship  Act. 

(b)  Local  Boards  determine  the 
procedmes  to  use  in  making  an 
application  under  paragraph  (a)  of  this 
section.  The  Local  Board  procedures 
must  specify  the  timing,  manner,  and 
contents  of  the  required  application. 

(c)  For  other  providers, 

(1)  The  Governor  must  develop  a 
procedure  for  use  by  Local  Boards  for 
determining  the  eligibility  of  other 
providers,  aher 

(i)  Soliciting  and  taking  into 
consideration  reconunendations  irom 
Local  Boards  and  providers  of  training 
services  within  the  State;  and 

(ii)  Providing  an  opportunity  for 
interested  members  of  the  public, 
including  representatives  of  business 
and  labor  organizations,  to  submit 
comments  on  the  procediue. 

(2)  The  procedme  must  be  described 
in  the  State  Plan. 

(3)(i)  The  procedure  must  require  that 
the  provider  must  submit  an  application 
to  the  Local  Board  at  such  time  and  in 
such  manner  as  may  be  required,  which 
contains  a  description  of  the  program  of 
training  services; 


(ii)  If  the  provider  provides  a  program 
of  training  services  on  the  date  of 
application,  the  procediu^  must  require 
that  the  application  include  an 
appropriate  portion  of  the  performance 
information  and  program  cost 
information  described  in  §  663.540  of 
this  subpart,  and  that  the  program  meet 
appropriate  levels  of  performance; 

(iii)  If  the  provider  does  not  provide 
a  program  of  training  services  on  that 
date,  the  procedure  must  require  that 
the  provider  meet  appropriate 
requirements  specified  in  the  procedure. 
(WL\  section  122(b)(2)(D).) 

(4)  Programs  of  training  services 
provided  by  postsecondary  educational 
institutions  that  do  not  lead  to  an 
associate  or  baccalaureate  degree  or 
certificate  and  apprenticeship  programs 
that  are  not  registered  under  the 
National  Apprenticeship  Act  must  be 
determined  initially  eligible  under  the 
provisions  of  this  paragraph  (c). 

(d)  The  Local  Board  must  include 
providers  that  meet  the  requirements  of 
paragraphs  (a)  and  (c)  of  this  section  on 
a  local  list  and  submit  the  list  to  the 
designated  State  agency.  The  State 
agency  has  30  days  to  verify  the 
information  relating  to  the  providers 
imder  paragraph  (c)  of  this  section.  After 
the  agency  verifies  that  the  provider 
meets  the  criteria  for  initial  eligibility, 
or  30  days  have  elapsed,  whichever 
occurs  first,  the  provider  is  initially 
eligible  as  a  provider  of  training 
services.  The  providers  submitted  imder 
paragraph  (a)  of  this  section  are  initially 
eligible  without  State  agency  review. 
(WIA  section  122(e).) 

§  663.530    Is  there  a  time  limit  on  the  period 
of  initial  eligibility  for  training  providers? 

Yes.  Under  WIA  section  122(c)(5).  Uie 
Governor  must  require  training 
providers  to  submit  performance 
information  and  meet  performance 
levels  annually  in  order  to  remain 
eligible  providers.  States  may  require 
that  these  performance  requirements  be 
met  one  year  from  the  date  that  initial 
eligibiUty  was  determined,  or  may 
require  all  eligible  providers  to  submit 
performance  information  by  the  same 
date  each  year.  If  the  latter  approach  is 
adopted,  the  Governor  may  exempt 
eligible  providers  whose  determination 
of  initial  eligibility  occurs  within  six 
months  of  the  date  of  submissions.  The 
effect  of  this  requirement  is  that  no 
training  provider  may  have  a  period  of 
initial  eligibility  that  exceeds  eighteen 
months. 
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§663.535    What  is  the  proceM  for 
determination  of  the  subsequent  eligibility 
of  a  provider? 

(a)  The  Governor  must  develop  a 
procedure  for  the  Local  Board  to  use  in 
determining  the  subsequent  eligibility  of 
all  eligible  training  providers 
determined  initially  eligible  under 
§663.515  (a)  and  (c),  after: 

(1)  Soliciting  and  taking  into 
consideration  recommendations  from 
Local  Boards  and  providers  of  training 
services  within  the  State,  and 

(2)  Providing  an  opportimity  for 
interested  members  of  the  public, 
including  representatives  of  business 
and  labor  organizations,  to  submit 
comments  on  such  procedure. 

(b)  The  procedure  must  be  described 
in  the  State  Plan. 

(c)  The  procedure  must  require  that: 

(1)  Providers  annually  submit 
performance  and  cost  information  as 
described  at  WL\  sections  122(d)(1)  and 
(2),  for  each  program  of  training  services 
for  which  the  provider  has  been 
determined  to  be  eligible,  in  a  time  and 
manner  determined  by  the  Local  Board; 

(2)  Providers  annually  meet  minimimi 
performance  levels  described  at  WIA 
section  122(c)(6). 

(d)  The  provider's  performance 
information  must  meet  the  minimum 
acceptable  levels  established  under 
paragraph  (c)(2)  of  this  section  to  remain 
eligible; 

(e)  Local  Boards  may  require  higher 
levels  of  performance  for  local  providers 
than  the  levels  specified  in  the 
procedures  established  by  the  Governor. 
(WIA  sections  122(c)(5)  and  (c)(6).) 

(f)  The  State  procediu-e  must  require 
Local  Boards  to  take  into  consideration: 

(1)  The  specific  economic,  geographic 
and  demographic  factors  in  the  local 
areas  in  which  providers  seeking 
eligibility  are  located,  and 

(2)  The  characteristics  of  the 
populations  served  by  providers  seeking 
eligibility,  including  the  demonstrated 
difficulties  in  serving  these  populations, 
where  applicable. 

(g)  The  Local  Board  retains  those 
providers  on  the  local  list  that  meet  the 
required  performance  levels  and  other 
elements  of  the  State  procedures  and 
submits  the  list,  accompanied  by  the 
performance  and  cost  information,  and 
any  additional  required  information,  to 
the  designated  State  agency.  If  the 
designated  State  agency  determines 
within  30  days  from  the  receipt  of  the 
information  that  the  provider  does  not 
meet  the  performance  levels  established 
under  paragraph  (c)(2)  of  this  section, 
the  provider  may  be  removed  from  the 
list.  A  provider  retained  on  the  local  list 
and  not  removed  by  the  designated  State 


agency  is  considered  an  eligible 
provider  of  training  services. 


§  663.540    What  Icind  of  performance  and 
cost  information  is  required  for 
determinations  of  subsequent  eligibility? 

(a)  Eligible  providers  of  training 
services  must  submit,  at  least  annually, 
under  procedures  established  by  the 
Governor  under  §  663.535(c): 

(1)  Verifiable  program-specific 
performance  information,  including: 

(i)  The  information  described  in  WIA 
section  122(d)(l)(A)(i)  for  all 
individuals  participating  in  the 
programs  of  training  services,  including 
individuals  who  are  not  receiving 
assistance  imder  WIA  section  134  and 
individuals  who  are  receiving  such 
assistance;  and 

(ii)  The  information  described  in  WIA 
section  122(d)(l)(A)(ii)  relating  only  to 
individuals  receiving  assistance  imder 
the  WIA  adult  and  dislocated  worker 
program  who  are  participating  in  the 
applicable  program  of  training  services; 
and 

(2)  Information  on  program  costs 
(such  as  tuition  and  fees)  for  WIA 
participants  in  the  program. 

(b)  Governors  may  require  any 
additional  verifiable  performance 
information  (such  as  the  information 
described  at  WL\  section  122(d)(2))  that 
the  Governor  determines  to  be 
appropriate  to  obtain  subsequent 
eligibility,  including  information- 
regarding  all  participating  individuals 
as  well  as  individuals  receiving 
assistance  imder  the  WIA  adult  and 
dislocated  worker  program. 

(c)  If  the  additional  information 
required  imder  paragraph  (b)  of  this 
section  imposes  extraordinary  costs  on 
providers,  or  if  providers  experience 
extraordinary  costs  in  the  collection  of 
information, 

(1)  The  Governor  or  Local  Board  must 
provide  access  to  cost-effective  methods 
for  the  collection  of  the  information;  or 

(2)  The  Governor  must  provide 
additional  resources  to  assist  providers 
in  the  collection  of  the  information  from 
funds  for  Statewide  workforce 
investment  activities  reserved  under 
WIA  sections  128(a)  and  133(a)(1). 

(d)  The  Local  Board  and  the 
designated  State  agency  may  accept 
program-specific  performance 
information  consistent  with  the 
requirements  for  eligibility  under  title 
IV  of  the  Higher  Education  Act  of  1965 
from  a  provider  for  purposes  of  enabling 
the  provider  to  fulfill  the  applicable 
requirements  of  this  section,  if  the 
information  is  substantially  similar  to 
the  information  otherwise  required 
under  this  section. 


§663.550    How  is  eligible  provider 
Information  developed  and  maintained? 

(a)  The  designated  State  agency  must 
maintain  a  list  of  all  eligible  training 
providers  in  the  State  (the  "State  list"). 

(b)  The  State  list  is  a  compilation  of 
the  eligible  providers  identified  or 
retained  by  local  areas  and  that  have  not 
been  removed  under  §  663.535(c)  and 
663.565. 

(c)  The  State  list  must  be 
accompanied  by  the  performance  and 
cost  information  contained  in  the  local 
lists  as  required  by  §  663.535(e).  (WIA» 
section  122(e)(4)(A).) 

§663.555    How  is  the  State  list 
disseminated? 

(a)  The  designated  State  agency  must 
disseminate  the  State  list  and 
accompanying  performance  and  cost 
information  to  the  One-Stop  delivery 
systems  within  the  State. 

(b)  The  State  list  and  information 
must  be  updated  at  least  annually. 

(c)  The  State  list  and  accompanying 
information  form  the  primary  basis  of 
the  One-Stop  consumer  reports  system 
that  provides  for  informed  customer 
choice.  The  list  and  information  must  be 
widely  available,  through  the  One-Stop 
delivery  system,  to  customers  seeking 
information  on  training  outcomes,  as 
well  as  participants  in  employment  and 
training  activities  funded  under  WIA 
and  other  programs. 

(1)  The  State  list  must  be  made 
available  to  individuals  who  have  been 
determined  eligible  for  training  services 
under  §663.310. 

(2)  The  State  list  must  also  be  made 
available  to  customers  whose  training  is 
supported  by  other  One-Stop  partners. 

§  663.565    May  an  eligible  training  provider 
lose  its  eligibility? 

(a)  Yes.  A  training  provider  must 
deliver  results  and  provide  accurate 
information  in  order  to  retain  its  status 
as  an  eligible  training  provider. 

(b)  If  tne  provider  does  not  meet  the 
established  performance  levels,  it  will 
be  removed  from  the  eligible  provider 

list. 

(1)  A  Local  Board  must  determine, 
during  the  subsequent  eligibility 
determination  process,  whether  a 
provider  meets  performance  levels.  If 
the  provider  fails  to  meet  such  levels, 
the  provider  must  be  removed  from  the 

local  list. 

(2)  The  designated  State  agency  upon 
receipt  of  the  performance  information 
accompanying  the  local  list,  may 
remove  a  provider  from  the  State  list  if 
the  agency  determines  the  provider 
failed  to  meet  the  levels  of  performance 
prescribed  under  §  663.535(c). 

(3)  Providers  determined  to  have 
intentionally  supplied  inaccurate 
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information  or  to  have  subsequently 
violated  any  provision  of  titie  I  of  WIA 
or  these  regulations  may  be  removed 
from  the  list  in  accordance  with  the 
enforcement  provisions  of  WIA  section 
122(f).  A  provider  whose  eligibility  is 
terminated  under  these  conditions  is 
liable  to  repay  all  adult  and  dislocated 
worker  training  funds  it  received  during 
the  period  of  noncompliance. 

(4)  The  Governor  must  establish 
appeal  procedures  for  providers  of 
training  to  appeal  a  denial  of  eligibility 
under  this  part  according  to  the 
requirements  of  20  CFR  667.640(b). 

§  663.570    What  is  ttie  consumer  reports 
system? 

The  consumer  reports  system,  referred 
to  in  WIA  as  performance  information, 
is  the  vehicle  for  informing  the 
customers  of  the  One-Stop  deUvery 
system  about  the  performance  of 
training  providers  in  the  local  area.  It  is 
built  upon  the  State  list  of  eligible 
providers  developed  through  the 
procedures  described  in  WIA  section 
122  and  this  subpart.  The  consumer 
reports  system  must  contain  the 
information  necessary  for  an  adult  or 
dislocated  worker  customer  to  fully 
understand  the  options  available  to  him 
or  her  in  choosing  a  program  of  training 
services.  Such  program-specific  factors 
may  include  overall  performance, 
performance  for  significant  customer 
groups  (including  wage  replacement 
rates  for  dislocated  workers), 
performance  of  specific  provider  sites, 
current  information  on  employment  and 
wage  trends  and  projections,  and 
duration  of  training  programs. 

§  663.575  In  what  ways  can  a  Local  Board 
supplement  the  information  available  from 
the  State  list? 

(a)  Local  Boards  may  supplement  the 
information  available  from  the  State  list 
by  providing  customers  with  additional 
information  to  assist  in  supporting 
informed  customer  choice  and  the 
achievement  of  local  performance 
measures  (as  described  in  WIA  section 
136). 

(b)  This  additional  information  may 
include: 

(1)  Information  on  programs  of 
training  services  that  are  linked  to 
occupations  in  demand  in  the  local  area; 

(2)  Performance  and  cost  information, 
including  program-specific  performance 
and  cost  information,  for  the  local 
outlet(s)  of  multi-site  eligible  providers; 
and 

(3)  Other  appropriate  information 
related  to  the  objectives  of  WIA,  which 
may  include  the  information  described 
in  §663.570. 


§  663.585    May  Individuals  choose  training 
providers  located  ouUide  of  the  local  area? 

Yes.  Individuals  may  choose  any  of 
the  eligible  providers  on  the  State  list. 
A  State  may  also  establish  a  reciprocal 
agreement  with  another  State(s)  to 
permit  eligible  providers  of  training 
services  in  each  State  to  accept 
individual  training  accoimts  provided 
in  the  other  State.  (WIA  sections 
122(e)(4)  and  (e)(5).) 

§  663.590    May  a  community-based 
organization  (CBO)  be  included  on  an 
eligible  provider  list? 

Yes.  CBO's  may  apply  and  be 
determined  eligible  providers  of  training 
services,  under  WIA  section  122  and 
this  subpart.  As  eligible  providers, 
CBO's  provide  training  through  ITA's 
and  may  also  receive  contracts  for 
training  special  participant  populations 
when  the  requirements  of  §  663.430  are 
met. 

§  663.595    What  requirements  apply  to 
providers  of  OJT  and  customized  training? 

For  OJT  and  customized  training 
providers,  One-Stop  operators  in  a  local 
area  must  collect  such  performance 
information  as  the  Governor  may 
require,  determine  whether  the 
providers  meet  such  performance 
criteria  as  the  Governor  may  require, 
and  disseminate  a  list  of  providers  that 
have  met  such  criteria,  along  with  the 
relevant  performance  information  about 
them,  through  the  One-Stop  delivery 
system.  Providers  determined  to  meet 
the  criteria  are  considered  to  be 
identified  as  eligible  providers  of 
training  services.  These  providers  are 
not  subject  to  the  other  requirements  of 
WIA  section  122  or  this  subpart. 

Subpart  F— Priority  and  Special 
Populations 

§  663.600    What  priority  must  be  given  to 
low-income  aduKs  and  public  assistance 
recipients  served  with  adult  funds  under 
title  I? 

(a)  WIA  states,  in  section  134(d)(4)(E), 
that  in  the  event  that  funds  allocated  to 
a  local  area  for  adult  employment  and 
training  activities  are  limited,  priority 
for  intensive  and  training  services 
funded  with  title  I  adult  funds  must  be 
given  to  recipients  of  public  assistance 
and  other  low-income  individuals  in  the 
local  area. 

(b)  Since  funding  is  generally  limited, 
States  and  local  areas  must  establish 
criteria  by  which  local  areas  can 
determine  the  availability  of  funds  and 
the  process  by  which  any  priority  will 
be  applied  under  WIA  section 
134(d)(2)(E).  Such  criteria  may  include 
the  availability  of  other  funds  for 
providing  employment  and  training- 


related  services  in  the  local  area,  the 
needs  of  the  specific  groups  within  the 
local  area,  and  other  appropriate  factors. 

(c)  States  and  local  areas  must  give 
priority  for  adult  intensive  and  training 
services  to  recipients  of  public 
assistance  and  other  low-income 
individuals,  unless  the  local  area  has 
determined  that  funds  are  not  limited 
under  the  criteria  established  under 
paragraph  (b)  of  this  section. 

(d)  The  process  for  determining 
whether  to  apply  the  priority 
established  under  paragraph  (b)  of  this 
section  does  not  necessarily  mean  that 
only  the  recipients  of  public  assistance 
and  other  low  income  individuals  may 
receive  WIA  adult  funded  intensive  and 
training  services  when  funds  are 
determined  to  be  limited  in  a  local  area. 
The  Local  Board  and  the  Governor  may 
establish  a  process  that  gives  priority  for 
services  to  the  recipients  of  public 
assistance  and  other  low  income 
individuals  and  that  also  serves  other 
individuals  meeting  eligibility 
requirements. 

§  663.61 0    Does  the  statutory  priority  for 
use  of  adult  funds  also  apply  to  dislocated 
worker  furtds? 

No.  The  statutory  priority  applies  to 
adult  funds  for  intensive  and  training 
services  only.  Funds  allocated  for 
dislocated  workers  are  not  subject  to 
this  requirement. 

§  663.620    How  do  the  Welfare-to-Work 
program  and  the  TANF  program  relate  to 
the  One-Stop  delivery  system? 

(a)  The  local  Welfare-to-Work  (WtW) 
program  operator  is  a  required  partner 
in  the  One-Stop  delivery  system.  20  CFR 
part  662  describes  the  roles  of  such 
partners  in  the  One-Stop  delivery 
system  and  applies  to  the  Welfare-to- 
Work  program  operator.  WtW  programs 
serve  individuals  who  may  also  be 
served  by  the  WIA  programs  and, 
through  appropriate  linkages  and 
referrals,  these  customers  will  have 
access  to  a  broader  range  of  services 
through  the  cooperation  of  the  WtW 
program  in  the  One-Stop  system.  WtW 
participants,  who  are  determined  to  be 
WIA  eligible,  and  who  need 
occupational  skills  training  may  be 
referred  through  the  One-Stop  system  to 
receive  WIA  training.  WIA  participants 
who  are  also  determined  WtW  eligible, 
may  be  referred  to  the  WtW  operator  for 
job  placement  and  other  WtW 
assistance. 

(b)  The  local  TANF  agency  is 
specifically  suggested  under  WIA  as  an 
addiiional  partner  in  the  One-Stop 
system.  TANF  recipients  will  have 
access  to  more  information  about 
employment  opportunities  and  services 
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when  the  TANF  agency  participates  in 
the  One-Stop  deUvery  system.  The 
Governor  and  Local  Board  should 
encourage  the  TANF  agency  to  become 
a  One-Stop  partner  to  improve  the 
quality  of  services  to  the  WtW  and 
TANF-eligible  populations.  In  addition, 
becoming  a  One-Stop  partner  will 
ensure  that  the  TANF  agency  is 
represented  on  the  Local  Board  and 
participates  in  developing  workforce 
investment  strategies  that  help  cash 
assistance  recipients  secure  lasting 
employment. 

§  663.630    How  does  a  displaced 
homemaker  qualify  tor  services  under  title 
I? 

Displaced  homemakers  may  be 
eligible  to  receive  assistance  under  title 
I  in  a  variety  of  ways,  including: 

(a)  Core  services  provided  by  the  One- 
Stop  partners  through  the  One-Stop 
delivery  system; 

(b)  Intensive  or  training  services  for 
which  an  individual  qualifies  as  a 
dislocated  worker/displaced 
homemaker  if  the  requirements  of  this 
jiart  are  met; 

(c)  Intensive  or  training  services  for 
nhich  an  individual  is  eligible  if  the 
loquirements  of  this  part  are  met; 

t'd)  Statewide  employment  and 
raining  projects  conducted  with  reserve 
tiinds  for  innovative  programs  for 
displaced  homemakers.  as  described  in 
20  CFR  665.210(f)  . 

§  663.640    May  a  disabled  individual  whose 
family  does  not  meet  income  eligibility 
criteria  under  the  Act  be  eligible  for  priority 
as  a  low  income  adult? 

Yes.  Even  if  the  family  of  a  disabled 
individual  does  not  meet  the  income 
eligibility  criteria,  the  disabled 
individual  is  to  be  considered  a  low- 
income  individual  if  the  individual's 
own  income: 

(a)  Meets  the  income  criteria 
established  in  WL\  section  101(25){B); 

or 

(b)  Meets  the  income  eligibility 
criteria  for  cash  payments  under  any 
Federal,  State  or  local  public  assistance 
program.  {WL\  section  101{25)(F).) 

Subpart  G— On-the-Job  Training  (OJT) 
and  Customized  Training 

§  663.700    What  are  the  requirements  for 
on-the-job  training  (OJT)? 

(a)  On-the-job  training  (OJT)  is 
defined  at  WIA  section  101(31).  OJT  is 
provided  by  an  employer  in  the  public, 
private  non-profit,  or  private  sector.  A 
contract  may  be  developed  between  the 
employer  and  the  local  program  that 
provides  occupational  training  for  the 
WIA  participant  in  exchange  for  the 
reimbursement  of  up  to  50  percent  of 


the  wage  rate  to  compensate  for  the 
employer's  extraordinary  costs.  (WIA 
section  101(31)(B).) 

(b)  The  local  program  must  not 
contract  with  an  employer  who  has 
previously  exhibited  a  pattern  of  failing 
to  provide  OJT  participants  with 
continued  long-term  employment  with 
wages,  benefits,  and  working  conditions 
that  are  equal  to  those  provided  to 
regular  employees  who  have  worked  a 
similar  length  of  time  and  are  doing  the 
same  type  of  work.  (WIA  section 

195(4).)  ^    ,.    .     . 

(c)  An  OJT  contract  must  be  hnuted 
to  the  period  of  time  required  for  a 
participant  to  become  proficient  in  the 
occupation  for  which  the  training  is 
being  provided.  In  determining  the 
appropriate  length  of  the  contract, 
consideration  should  be  given  to  the 
skill  requirements  of  the  occupation,  the 
academic  and  occupational  skill  level  of 
the  participant,  prior  work  experience, 
and  the  participant's  individual 
employment  plan.  (WIA  section 
101(31)(C).) 

§663.705    What  are  the  requirements  for 
OJT  contracts  for  employed  workers? 
OJT  contracts  may  be  written  for 
eligible  employed  workers  when: 

(a)  The  employee  is  not  earning  a  self- 
sufficient  wage  as  determined  by  Local 
Board  policy; 

(b)  The  requirements  in  §  663.700  are 

met;  and 

(c)  The  OJT  relates  to  the  introduction 
of  new  technologies,  introduction  to 
new  production  or  service  procedures, 
upgrading  to  new  jobs  that  require 
additional  skills,  workplace  literacy,  or 
other  appropriate  purposes  identified  by 
the  Local  Board. 

§  663.71 0    What  conditions  govern  OJT 
payments  to  employers? 

(a)  On-the-job  training  payments  to 
employers  are  deemed  to  be 
compensation  for  the  extraordinary 
costs  associated  with  training 
participants  and  the  costs  associated 
with  the  lower  productivity  of  the 
participants. 

(b)  Employers  may  be  reimbursed  up 
to  50  percent  of  the  wage  rate  of  an  OjT 
participant  for  the  extraordinary  costs  of 
providing  the  training  and  additional 
supervision  related  to  the  OJT.  (WIA 
section  101{31)(B).) 

(c)  Employers  are  not  required  to 
document  such  extraordinary  costs. 


§  663.71 5    What  is  customized  training? 

Customized  training  is  training: 

(a)  that  is  designed  to  meet  the  special 
requirements  of  an  employer  (including 
a  group  of  employers); 

(b)  that  is  conducted  with  a 
commitment  by  the  employer  to 


employ,  or  in  the  case  of  incumbent 
workers,  continue  to  employ,  an 
individual  on  successful  completion  of 
the  training;  and 

(c)  for  which  the  employer  pays  for 
not  less  than  50  percent  of  the  cost  of 
the  training.  (WIA  section  101(8).) 

§  663.720    What  are  the  requirements  for 
customized  training  for  employed  worker*? 

Customized  training  of  an  eligible 
employed  individual  may  be  provided 
for  an  employer  or  a  group  of  employers 
when: 

(a)  The  employee  is  not  earning  a  self- 
sufficient  wage  as  determined  by  Local 
Board  policy; 

(b)  The  requirements  in  §663.715  are 

met;  and 

(c)  The  customized  training  relates  to 
the  purposes  described  in  §  663.705(c) 
or  other  appropriate  purposes  identified 
by  the  Local  Board. 

Subpart  H— Supportive  Services 

§663.800    What  are  supportive  services  for 
adults  and  distocated  workers? 

Supportive  services  for  adults  and 
dislocated  workers  are  defined  at  WIA 
sections  101(46)  and  134(e)(2)  and  (3). 
They  include  services  such  as 
transportation,  child  care,  dependent 
care,  housing,  and  needs-related 
payments,  that  are  necessary  to  enable 
an  individual  to  participate  in  activities 
authorized  imder  WIA  title  I.  Local 
Boards,  in  consultation  with  the  One- 
Stop  partners  and  other  community 
service  providers,  must  develop  a  policy 
on  supportive  services  that  ensures 
resource  and  service  coordination  in  the 
local  area,  such  policy  should  address 
procedures  for  referral  to  such  services, 
including  how  such  services  will  be 
funded  when  they  are  not  otherwise 
available  from  other  sources.  The 
provision  of  accurate  information  about 
the  availability  of  supportive  services  in 
the  local  area,  as  well  as  referral  to  such 
activities,  is  one  of  the  core  services  that 
must  be  available  to  adults  and 
dislocated  workers  through  the  One- 
Stop  delivery  system.  (WIA  section 
134(d)(2)(H).) 

§663.805    When  may  supportive  services 
be  provided  to  participanto? 

(a)  Supportive  services  may  only  be 
provided  to  individuals  who  are: 

(1)  Participating  in  core,  intensive  or 
training  services;  and 

(2)  Unable  to  obtain  supportive 
services  through  other  programs 
providing  such  services.  (WIA  section 
134(e)(2)(A)  and  (B).) 

(b)  Supportive  services  may  only  be 
provided  when  they  are  necessary  to 
enable  individuals  to  participate  in  title 
I  activities.  (WL\  section  101(46).) 
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§  663.81 0    Are  there  limtts  on  the  amounts 
or  duration  of  funds  for  supportive 
services? 

(a)  Local  Boards  may  establish  limits 
on  the  provision  of  supportive  services 
or  provide  the  One-Stop  operator  with 
the  authority  to  establish  such  limits, 
including  a  maximum  amoimt  of 
funding  and  maximum  length  of  time 
for  supportive  services  to  be  available  to 
participants. 

(b)  Procedures  may  also  be 
established  to  allow  One-Stop  operators 
to  grant  exceptions  to  the  limits 
established  under  paragraph  (a)  of  this 
section. 

§  663.81 5    What  are  needs-related 
payments? 

Needs-related  payments  provide 
financial  assistance  to  participants  for 
the  purpose  of  enabling  individuals  to 
participate  in  training  and  are  one  of  the 
supportive  services  authorized  by  WIA 
section  134(e)(3). 

§663.820    What  are  the  eligibility 
requirements  for  adults  to  receive  needs- 
related  payments? 

Adults  must: 

(a)  Be  imemployed. 

(b)  Not  qualify  for,  or  have  ceased 
qualifying  for,  unemplojmient 
compensation;  and 

(c)  Be  enrolled  in  a  program  of 
training  services  imder  WIA  section 
134(d)(4). 

§663.825    What  are  the  eligibility 
requirements  for  dislocated  workers  to 
receive  needs-related  payments? 

To  receive  needs  related  pajrments.  a 
dislocated  worker  must: 

(a)  Be  unemployed,  and: 

(1)  Have  ceased  to  qualify  for 
imemployment  compensation  or  trade 
readjustment  assistance  under  TAA  or 
NAFTA-TAA;  and 

(2)  Be  enrolled  in  a  program  of 
training  services  under  WIA  section 
134(d)(4)  by  the  end  of  the  13th  week 
after  the  most  recent  layoff  that  resulted 
in  a  determination  of  the  worker's 
eligibility  as  a  dislocated  worker,  or,  if 
later,  by  the  end  of  the  8th  week  after 
the  worker  is  informed  that  a  short-term 
layoff  will  exceed  6  months;  or 

(b)  Be  unemployed  and  did  not 
qualify  for  unemployment 
compensation  or  trade  readjustment 
assistance  under  TAA  or  NAFTA-TAA. 

§663.830    May  needs-related  payments  be 
paid  while  a  participant  is  waiting  to  start 
training  classes? 

Yes.  Payments  may  be  provided  if  the 
participant  has  been  accepted  in  a 
training  program  that  will  begin  within 
30  calender  days.  The  Governor  may 
authorize  local  areas  to  extend  the  30 


day  period  to  address  appropriate 
circumstances. 

§  663.840    How  Is  the  level  of  needs-related 
payments  determined? 

(a)  The  payment  level  for  adults  must 
be  established  by  the  Local  Board. 

(b)  For  dislocated  workers,  payments 
must  not  exceed  the  greater  of  either  of 
the  following  levels: 

(1)  For  participants  who  were  eligible 
for  unemployment  compensation  as  a 
result  of  the  qualifying  dislocation,  the 
payment  may  not  exceed  the  applicable 
weekly  level  of  the  unemployment 
compensation  benefit;  or 

(2)  For  participants  who  did  not 
qualify  for  unemployment 
compensation  as  a  result  of  the 
qualifying  layoff,  the  weekly  payment 
may  not  exceed  the  poverty  level  for  an . 
equivalent  period.  The  weekly  payment 
level  must  be  adjusted  to  reflect  changes 
in  total  family  income  as  determined  by 
Local  Board  policies.  (WIA  section 
134(e)(3)(C).) 

PART  664— YOUTH  ACnVITIES 
UNDER  TITLE  I  OF  THE  WORKFORCE 
INVESTMENT  ACT 

Subpart  A— Youth  Councils 

Sec. 

664.100    What  is  the  youth  council? 
664.110    Who  is  responsible  for  oversight  of 
youth  programs  in  the  local  area? 

Subpart  B— Eligibiilty  for  Youth  Services 

664.200    Who  is  eligible  for  youth  services? 

664.205    How  is  the  "deficient  in  basic 
literacy  skills"  criterion  in 
§  664.200(c)(1)  defined  and  documented? 

664.210    How  is  the  ".  .  .    requires 
additional  assistance  to  complete  an 
educational  program,  or  to  secure  and 
hold  employment"  criterion  in 
§  664.200(c)(6)  defined  and  documented? 

664.215    Must  youth  participants  be 

registered  to  participate  in  the  program? 

664.220    Is  there  an  exception  to  permit 
youth  who  eire  not  low-income 
individuals  to  receive  youth  services? 

664.230    Are  the  eligibility  barriers  for 

eligible  youth  the  same  as  the  eligibility 
barriers  for  the  five  percent  of  youth 
participants  who  do  not  have  to  meet 
income  eligibility  requirements? 

664.240    May  a  local  program  use  eligibility 
for  free  lunches  under  the  National 
School  Lunch  Program  as  a  substitute  for 
the  income  eligibility  criteria  under  the 
titleIofWL\? 

664.250    May  a  disabled  youth  whose  family 
does  not  meet  income  eligibility  criteria 
under  the  Act  be  eligible  for  youth 
services? 

Subpart  C— Out-of-Schod  Youth 

664.300    Who  is  an  "out-of-school  youth'7 
664.310    Is  a  youth  attending  an  alternative 
school  a  "dropout"? 


664.320    Does  the  requirement  that  at  least 
30  percent  of  youth  funds  be  used  to 
provide  activities  to  out-of-school  youth 
apply  to  all  youth  funds? 

Subpart  D— Youth  Program  Design, 
Elements,  and  Parameters 

664.400    How  must  local  youth  programs  be 

designed? 
664.410    Must  local  programs  include  each 

of  the  ten  program  elements  listed  in 

WIA  section  129(c)(2)  as  options 

available  to  youth  participants? 
664.420    What  are  leadership  development 

opportunities? 
664.430    What  are  positive  social  behaviors? 
664.440    What  are  supportive  services  for 

youth? 
664.450    What  are  followup  services  for 

youth? 
664.460    What  are  work  experiences  for 

youth? 
664.470    Are  paid  work  experiences 

allowable  activities? 

Subpart  E— Concurrent  Enrollment 

664.500    May  youth  participate  in  both 
youth  and  adult  programs  concurrently? 

664.510    Are  Individual  Training  Accounts 
allowed  for  youth  participants? 

Sut>part  F— Summer  Employment 
Opportunities 

664.600    Are  Local  Boards  required  to  offer 
summer  employment  opportunities  in 
the  local  youth  program? 

664.610    How  is  the  summer  employment 
opportunities  element  administered? 

664.620    Do  the  core  indicators  described  in 
20  CFR  666.100(a)(3)  apply  to 
participation  in  summer  employment 
activities? 

Subpart  G— One-Stop  Services  to  Youth 

664.700    What  is  the  connection  between 
the  youth  program  and  the  One-Stop 
service  delivery  system? 

664.710    Do  Local  Boards  have  the 

flexibility  to  offer  services  to  area  youth 
who  are  not  eligible  under  the  youth 
program  through  the  One-Stop  centers? 

Subpart  H— Youth  Opportunity  Grants 

664.800    How  are  the  recipients  of  Youth 

Opportunity  Grants  selected? 
664.810    How  does  a  Local  Board  or  other 

entity  become  eligible  to  receive  a  Youth 

Opportunity  Grant? 
664.820    Who  is  eligible  to  receive  services 

under  Youth  Opportunity  Grants? 
664.830    How  are  performance  measures  for 

Youth  Opportunity  Grants  determined? 
Authority:  Sec.  506(c),  Pub.  L.  105-220;  20 
U.S.C.  9276(c) 

Subpart  A— Youth  Councils 

§664.100    What  is  the  youth  council? 

(a)  The  duties  and  membership 
requirements  of  the  youth  council  are 
described  in  WIA  section  117(h)  and  20 
CFR  661.335  and  661.340. 

(b)  The  piupose  of  the  youth  council 
is  to  provide  expertise  in  youth  policy 
and  to  assist  the  Local  Board  in: 


18714 


Federal  Register / Vol.  64.  No.  72/Thursday,  April  15.  1999/Rules  and  Regulations 


(1)  Developing  and  recommending 
local  youth  employment  and  training 
policy  and  practice; 

(2)  Broadening  the  youth  employment 
and  training  focus  in  the  commimity  to 
incorporate  a  youth  development 
perspective; 

(3)  Establishing  linkages  with  other 
organizations  serving  youth  in  the  local 
area;  and 

(4)  Taking  into  accoimt  a  range  issues 
that  can  have  an  impact  on  the  success 
of  youth  in  the  labor  market.  {WIA  sec. 
117(h).) 

§  664.1 1 0    Who  Is  responsible  for  oversight 
of  youth  programs  In  the  k>c«l  area? 

(a)  The  Local  Board,  working  with  the 
youth  council,  is  responsible  for 
conducting  oversight  of  local  youth 
programs  operated  imder  the  Act,  to 
ensure  both  fiscal  and  programmatic 
accountability. 

(b)  Local  program  oversight  is 
conducted  in  consultation  with  the  local 
area's  chief  elected  official. 

(c)  The  Local  Board  may  delegate  its 
responsibility  for  oversight  of  eligible 
youth  providers,  as  well  as  other 
oversight  responsibilities,  to  the  youth 
council,  recognizing  the  advantage  of 
delegating  such  responsibilities  to  the 
youdi  coxmcil  whose  members  have 
expertise  in  youth  issues.  (WIA  sec. 
117(h)(4).) 

Subpart  B— Eligibility  for  Youth 
Services 

§  664.200    Who  Is  eligible  for  youth 
services? 

An  eligible  youth  is  defined,  under 
WL\  section  101(13),  as  an  individual 
who: 

(a)  Is  age  14  through  21; 

(b)  Is  a  low  income  individual,  as 
defined  in  the  WIA  section  101(25);  and 

(c)  Is  within  one  or  more  of  the 
following  categories: 

(1)  Deficient  in  basic  literacy  skills; 

(2)  School  dropout; 

(3)  Homeless,  nmaway,  or  foster 
child; 

(4)  Pregnant  or  parenting; 

(5)  Offender;  or 

(6)  Is  an  individual  (including  a  youth 
with  a  disability)  who  requires 
additional  assistance  to  complete  an 
educational  program,  or  to  secure  and 
hold  employment.  (WL\  sec.  101(13).) 

§  664.205  How  is  the  "deficient  in  basic 
literacy  skills"  criterion  in  §664.200(cK1) 
defined  and  documented? 

(a)  Definitions  and  eligibility 
docimientation  requirements  regarding 
the  "deficient  in  basic  literacy  skills" 
criterion  in  §  664.200(c)(1)  may  be 
established  at  the  State  or  local  level. 
These  definitions  may  establish  such 


criteria  as  are  needed  to  address  State  or 
local  concerns,  but  must  include  a 
determination  that  an  individual: 

(1)  Computes  or  solves  problems, 
reads,  writes,  or  speaks  English  at  or 
below  grade  level  8.9;  or 

(2)  Is  unable  to  compute  or  solve 
problems,  read,  write,  or  speak  English 
at  a  level  necessary  to  function  on  the 
job,  in  the  individual's  family  or  in 
society. 

(b)  In  cases  where  the  State  Board 
establishes  State  policy  on  this  criterion, 
the  policy  must  be  included  in  the  State 
plan.  (WL\  sees.  101(13)(C)(i),  101(19).) 

§664.210    How  Is  the".  .  .requires 
additional  assistance  to  complete  an 
educational  program,  or  to  secure  and  hold 
employment"  criterion  in  §664.200(cX6) 
defined  and  documented? 

Definitions  and  eligibility 
documentation  requirements  regarding 
the  "requires  additional  assistance  to 
complete  an  educational  program,  or  to 
secure  and  hold  employment"  criterion 
of  §  664.200(c)(6)  may  be  established  at 
the  State  or  local  level.  In  cases  where 
the  State  Board  establishes  State  policy 
on  this  criterion,  the  policy  must  be 
included  in  the  State  Plan.  (WIA  sec. 
101(13)(C)(iv).) 

§  664.21 5    Must  youth  participants  be 
registered  to  participate  in  the  youth 
program? 

(a)  Yes.  All  youth  participants  must 
be  registered. 

(b)  Registration  is  the  process  of 
collecting  information  to  support  a 
determination  of  eligibility. 

(c)  EEO  data  must  be  collected  on 
individuals  during  the  registration 
process. 

§  664.220  Is  there  an  exception  to  permit 
youth  who  are  not  low-income  individuals 
to  receive  youth  services? 

Yes.  Up  to  five  percent  of  youth 
participants  served  by  youth  programs 
in  a  local  area  may  be  individuals  who 
do  not  meet  the  income  criterion  for 
eligible  youth,  provided  that  they  are 
within  one  or  more  of  the  following 
categories: 

(a)  School  dropout; 

(b)  Basic  skills  deficient,  as  defined  in 
WIA  section  101(4); 

(c)  Are  one  or  more  grade  levels  below 
the  grade  level  appropriate  to  the 
individual's  age; 

(d)  Pregnant  or  parenting; 

(e)  Possess  one  or  more  disabilities, 
including  learning  disabilities; 

(f)  Homeless  or  runaway; 

(g)  Offender;  or 
(h)  Face  serious  barriers  to 

employment  as  identified  by  the  Local 
Board.  (WL\  sec.  129(c)(5).) 


§664.230    Are  the  eligibility  barriers  for 
eligible  youth  the  same  as  the  eligibility 
barriers  for  the  five  percent  of  youth 
participants  who  do  not  have  to  meet 
income  eligibility  requiremenU? 

No.  The  barriers  listed  in  §  664.200 
and  §  664.220  are  not  the  same.  Both 
lists  of  eligibility  barriers  include  school 
dropout,  homeless  or  runaway,  pregnant 
or  parenting,  and  offender,  but  each  list 
contains  barriers  not  included  on  the 
other  list. 

§  664.240    May  a  local  program  use 
eligibility  for  free  lunches  under  the 
National  School  Lunch  Program  as  a 
substitute  for  the  income  eligibility  criteria 
under  the  title  I  of  WIA? 

No.  The  criteria  for  income  eligibility 
under  the  National  School  Lunch 
Program  are  not  the  same  as  the  Act's 
income  eligibility  criteria.  Therefore,  the 
school  lunch  list  may  not  be  used  as  a 
substitute  for  income  eligibility  to 
determine  who  is  eligible  for  services 
under  the  Act. 

§  664.250    May  a  disabled  youth  whose 
family  does  not  meet  Income  eligibility 
criteria  under  the  Act  be  eligible  for  youth 
services? 

Yes.  Even  if  the  family  of  a  disabled 
youth  does  not  meet  the  income 
eligibility  criteria,  the  disabled  youth  is 
to  be  considered  a  low-income 
individual  if  the  youth's  own  income: 

(a)  Meets  the  income  criteria 
established  in  WL\  section  101(25)(B); 
or 

(b)  Meets  the  income  eligibility 
criteria  for  cash  payments  under  any 
Federal,  State  or  local  public  assistance 
program.  (WL\  sec.  101(25)(F).) 

Subpart  C— Out-of-School  Youth 

§  664.300    Who  Is  "out-of-schooi  youth"? 

An  out-of-school  youth  is  an 
individual  who: 

(a)  Is  an  eligible  youth  who  is  a  school 
dropout;  or 

(b)  Is  an  eligible  youth  who  has  either 
graduated  from  hi^  school  or  holds  a 
GED,  but  is  basic  skills  deficient, 
unemployed,  or  underemployed.  (WIA 
sec.  101(33).) 

§  664.31 0    is  youth  attending  an  alternative 
school  a  "dropout"? 

No.  A  school  dropout  is  defined  as  an 
individual  who  is  no  longer  attending 
any  school  and  who  has  not  received  a 
secondary  school  diploma  or  its 
recognized  equivalent.  A  youth 
attending  an  alternative  school  is  not  a 
dropout.  (WIA  sec.  101(39).) 


Federal  Register /Vol.  64,  No.  72 /Thursday,  April  15,  1999 /Rules  and  Regulations  18715 


§  664.320    Does  the  requirement  ttwt  at 
least  30  percent  of  youth  funds  be  used  to 
provide  activities  to  out-of-school  youth 
apply  to  all  youth  funds? 

(a)  Yes.  The  30  percent  requirement 
applies  to  the  total  amoimt  of  all  hinds 
allocated  to  a  local  aiea  imder  section 
128(b)(2)(A)  or  (b)(3)  of  WIA. 

(b)  Although  it  is  not  necessary  to 
ensure  that  30  percent  of  such  hinds 
spent  on  siunmer  employment 
opportunities  (or  any  other  particular 
element  of  the  youth  program)  are  spent 
on  out-of-school  youth,  the  funds  spent 
on  these  activities  are  included  in  the 
total  to  which  the  30  percent 
requirement  applies. 

(c)  There  is  a  limited  exception,  at 
WIA  section  129(c)(4)(B),  under  which 
certain  small  States  may  apply  to  the 
Secretary  to  reduce  the  minimum 
amount  that  must  be  spent  on  out-of- 
school  youth.  (WIA  sec.  129(c)(4).) 

Subpart  D— Youth  Program  Design, 
Elements,  and  Parameters 

§  664.400    How  must  local  youth  programs 
be  designed? 

(a)  The  design  framework  of  local 
youth  programs  must: 

(1)  Provide  an  objective  assessment  of 
each  youth  participant,  that  meets  the 
requirements  of  WIA  section 
129(c)(1)(A),  and  includes  a  review  of 
the  academic  and  occupational  skill 
levels,  as  well  as  the  service  needs,  of 
each  youth; 

(2)  Develop  an  individual  service 
strategy  for  each  youth  participant  that 
meets  the  requirements  of  WIA  section 
129(c)(1)(B),  including  identifying  a 
career  goal  and  consideration  of  the 
assessment  results  for  each  youth;  and 

(3)  Provide  preparation  for 
postsecondary  educational 
opportunities,  provide  linkages  between 
academic  and  occupational  learning, 
provide  preparation  for  emplojrment, 
and  provide  effective  connections  to 
intermediary  organizations  that  provide 
strong  links  to  the  job  market  and 
employers. 

(b)  The  local  plan  must  describe  the 
design  framework  for  youth  program 
design  in  the  local  area,  and  of  how  the 
ten  program  elements  reqxiired  in 

§  664.410  of  this  part  are  provided 
within  that  framework. 

(c)  Local  Boards  must  ensure 
appropriate  links  to  entities  that  vrill 
foster  the  participation  of  eligible  local 
area  youth.  Such  links  may  include 
connections  to: 

(1)  Local  area  justice  and  law 
enforcement  officials; 

(2)  Local  public  housing  authorities; 

(3)  Local  education  agencies; 

(4)  Job  Corps  representatives;  and 


(5)  Representatives  of  other  area  youth 
initiatives,  including  those  that  serve 
homeless  youth  and  other  public  and 
private  youth  initiatives. 

(d)  Local  Boards  must  ensure  that  the 
referral  requirements  in  WIA  section 
129(c)(3)  for  youth  who  meet  the 
income  eligibility  criteria  are  met, 
including: 

(1)  Providing  these  youth  with 
information  regarding  the  full  array  of 
applicable  or  appropriate  services 
available  through  the  Local  Board, 
providers  foimd  eUgible  by  the  board,  or 
One-Stop  partners;  and 

(2)  Referring  these  youth  to 
appropriate  training  and  educational 
programs  that  have  the  capacity  to  serve 
them  either  on  a  sequential  or 
concurrent  basis. 

(e)  In  order  to  meet  the  basic  skills 
and  training  needs  of  eligible  applicants 
who  do  not  meet  the  enrollment 
requirements  of  a  particular  program  or 
who  cannot  be  served  by  the  program, 
each  ehgible  youth  provider  must 
ensure  that  these  youth  are  referred: 

(1)  For  further  assessment,  as 
necessary,  and 

(2)  To  appropriate  programs,  in 
accordance  with  paragraph  (d)(2)  of  this 
section. 

(f)  Local  Boards  must  ensure  that 
parents,  youth  participants,  and  other 
members  of  the  community  with 
experience  relating  to  youth  programs 
are  involved  in  both  the  design  and 
implementation  of  its  youth  programs. 

(g)  The  objective  assessment  required 
imder  paragraph  (a)(1)  of  this  section  or 
the  individual  service  strategy  required 
under  paragraph  (a)(2)  of  this  section  is 
not  required  if  the  program  provider 
determines  that  it  is  appropriate  to  use 
a  recent  objective  assessment  or 
individual  service  strategy  that  was 
developed  under  another  education  or 
training  program.  (WIA  section 
129(c)(1).) 

§  664.41 0    Must  local  programs  include 
each  of  ttte  ten  program  elements  listed  in 
WIA  section  129(cX2)  as  options  available 
to  youth  participants? 

(a)  Yes.  Local  programs  must  make 
the  following  services  available  to  youth 
participants: 

(1)  Tutoring,  study  skills  training,  and 
instruction  leading  to  secondary  school 
completion,  including  dropout 
prevention  strategies; 

(2)  Alternative  secondary  school 
offerings; 

(3)  Summer  employment 
opportunities  directly  linked  to 
academic  and  occupational  learning; 

(4)  Paid  and  unpaid  work 
experiences,  including  internships  and 
job  shadowing,  as  provided  in 

§§  664.460  and  664.470  of  this  part; 


(5)  Occupational  skill  training; 

(6)  Leadership  development 
opportunities,  which  may  include  such 
activities  as  positive  social  behavior  and 
soft  skills,  decision  making,  team  work, 
and  other.activities,  as  provided  in 

§§  664.420  and  664.430  of  this  part; 

(7)  Supportive  services,  whicn  may 
include  the  services  listed  in  §  664.440; 

(8)  Adult  mentoring  for  a  duration  of 
at  least  twelve  (12)  months,  that  may 
occur  both  during  and  after  program 
participation: 

(9)  FoUowup  services,  as  provided  in 
§664.450;  and 

(10)  Comprehensive  guidance  and 
coiuiseling,  including  drug  and  alcohol 
abuse  cotmseling,  as  well  as  referrals  to 
counseling,  as  appropriate  to  the  needs 
of  the  individual  youth. 

(b)  Local  programs  have  the  discretion 
to  determine  what  specific  program 
services  will  be  provided  to  a  youth 
participant,  based  on  each  participant's 
objective  assessment  and  individual 
service  strategy.  (WIA  sec.  129(c)(2).) 

§664.420    What  are  leadership 
development  opportunities? 

Leadership  development 
opportimities  for  youth  may  include  the 
following: 

(a)  Exposiue  to  postsecondary 
educational  opportunities; 

(b)  Commiuiity  and  service  learning 
projects; 

(c)  Peer-centered  activities,  including 
peer  mentoring  and  tutoring; 

(d)  Organizational  and  team  work 
training,  including  team  leadership 
training; 

(e)  Training  in  decision-making, 
including  determining  priorities; 

(f)  Citizenship  training,  including  life 
skills  training  such  as  parenting,  work 
behavior  training,  and  budgeting  of 
resoiupes; 

(g)  Employability;  and 

(h)  Positive  social  behaviors.  (WIA 
sec.  129(c)(2)(F).) 

§664.430    What  are  positive  social 
tMhaviors? 

Positive  social  behaviors,  often 
referred  to  as  soft  skills,  are 
incorporated  by  many  local  programs  as 
part  of  their  menu  of  services  which 
focus  on  areas  that  may  include,  but  are 
not  limited  to,  the  following: 

(a)  Positive  attitudinal  development; 

(b)  Self  esteem  building; 

(c)  Cultural  diversity  training;  and 

(d)  Work  simulation  activities.  (WIA 
sec.  129(c)(2)(F).) 

§664.440    What  are  supportive  services  for 
youth? 

Supportive  services  for  youth,  as 
defined  in  WIA  section  101(46),  may 
include  the  following: 
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(a)  Linkages  to  community  services; 

(b)  Assistance  with  transportation 

costs; 

(c)  Assistance  with  child  care  and 
dependent  care  costs; 

(d)  Assistance  with  housing  costs; 

(e)  Referrals  to  medical  services;  and 

(f)  Assistance  with  uniforms  or  other 
appropriate  work  attire  and  work- 
related  tool  costs,  including  such  items 
as  eye  glasses  and  protective  eye  gear. 
(WIA  sec.  129(c)(2)(G).) 

§  664.450    What  are  followup  services  for 
youth? 

(a)  Followup  services  for  youth  may 
include: 

(1)  The  leadership  development  and 
supportive  service  activities  listed  in 
§§  664.420  and  664.440  of  this  part; 

(2)  Regular  contact  with  a  youth 
participant's  employer,  including 
assistance  in  addressing  work-related 
problems  that  arise; 

(3)  Assistance  in  securing  better 
paying  jobs,  career  development  and 
further  education; 

(4)  Work-related  peer  support  groups; 

(5)  Adult  mentoring;  and 

(6)  Tracking  the  progress  of  youth  in 
employment  after  training. 

(b)  All  youth  participants  must 
receive  some  form  of  followup  services 
for  a  minimum  duration  of  12  months. 
Followup  services  may  be  provided 
beyond  twelve  (12)  months  at  the  State 
or  Local  Board's  discretion.  The  types  of 
services  provided  and  the  duration  of 
services  must  be  determined  based  on 
the  needs  of  the  individual.  The  scope 
of  these  followup  services  may  be  less 
intensive  for  youth  who  have  only 
participated  in  summer  youth 
employment  opportunities.  (WIA  sec. 
129(c)(2)(I).) 

§  664.460    What  are  work  experiences  for 
youth? 

(a)  Work  experiences  are  planned, 
structured  learning  experiences  that 
take  place  in  a  workplace  for  a  limited 
period  of  time.  As  stated  in  §664.470, 
work  experiences  may  be  paid  or 
unpaid. 

(b)  Work  experience  workplaces  may 
be  in  the  private,  for-profit  sector;  the 
non-profit  sector;  or  the  public  sector. 

(c)  Work  experiences  are  designed  to 
enable  youth  to  gain  exposure  to  the 
working  world  and  its  requirements. 
Work  experiences  should  help  youth 
acquire  the  personal  attributes, 
knowledge,  and  skills  needed  to  obtain 
a  job  and  advance  in  employment.  The 
purpose  is  to  provide  the  youth 
participant  with  the  opportunities  for 
career  exploration  and  skill 
development  and  is  not  to  benefit  the 
employer,  although  the  employer  may. 


in  fact,  benefit  from  the  activities 
performed  by  the  youth.  Work 
experiences  may  be  subsidized  or 
unsubsidized  and  may  include  the 
following  elements: 

(1)  Instruction  in  employability  skills 
or  generic  workplace  skills  such  as 
those  identified  by  the  Secretary's 
Commission  on  Achieving  Necessary 
Skills  (SCANS); 

(2)  Exposure  to  various  aspects  of  an 

industry; 

(3)  Progressively  more  complex  tasks; 

(4)  Internships  and  job  shadowing; 

(5)  The  integration  of  basic  academic 
skills  into  work  activities; 

(6)  Supported  work,  work  adjustment, 
and  other  transition  activities; 

(7)  Entrepreneurship;  and 

(8)  Other  elements  designed  to 
achieve  the  goals  of  work  experience. 

(d)  In  most  cases,  on-the-job  training 
is  not  an  appropriate  work  experiences 
activity  for  youth  participants  under  age 
18.  Local  program  operators  may 
choose,  however,  to  use  this  service 
strategy  for  eligible  youth  when  it  is 
appropriate  based  on  the  needs 
identified  by  the  objective  assessment  of 
an  individual  youth  participant.  (WIA 
sec.  129(c)(2)(D).) 

§  664.470    Are  paid  woric  experiences 
aiiowable  activities? 

Funds  under  the  Act  may  be  used  to 
pay  wages  and  related  benefits  for  work 
experiences  in  the  public;  private;  for- 
profit;  or  non-profit  sectors  where  the 
objective  assessment  and  individual 
service  strategy  indicate  that  work 
experiences  are  appropriate.  (WIA  sec. 
129(c)(2)(D).) 

Subpart  E — Concurrent  Enrollment 


§664.500    May  youth  participate  in  tx>th 
youth  and  adult  programs  concurrently? 

(a)  Under  the  Act,  eligible  youth  are 
14  through  21  years  of  age.  Adults  are 
defined  in  the  Act  as  individuals  age  18 
and  older.  Thus,  individuals  ages  18 
through  21  may  be  eligible  for  both 
adult  and  youth  programs. 

(b)  Eligible  individuals  who  are  18 
through  21  years  old  may  participate  in 
adult  and  youth  programs  concurrently. 
Such  individuals  must  be  eligible  imder 
the  youth  or  adult  eligibility  criteria 
applicable  to  the  services  received. 
Local  program  operators  may  determine, 
for  individuals  in  this  age  group,  the 
appropriate  level  and  balance  of  youth 
and/or  adult  services. 

(c)  Local  program  operators  must 
identify  and  track  the  funding  streams 
which  pay  the  costs  of  services  provided 
to  individuals  who  are  participating  in 
youth  and  adult  programs  concurrently, 
and  ensure  that  services  are  not 
duplicated. 


§  664.51 0    Are  Individual  Training  Accounts 
allowed  for  youth  participants? 

No.  However,  individuals  age  18  and 
above,  who  are  eligible  for  training 
services  under  the  adult  and  dislocated 
worker  program,  may  receive  Individual 
Training  Accounts  through  that 
program.  Requirements  for  concurrent 
participation  requirements  are  set  forth 
in  §  664.500  of  this  part.  To  the  extent 
possible,  in  order  to  enhance  youth 
participant  choice,  youth  participants 
should  be  involved  in  the  selection  of 
educational  and  training  activities. 

Subpart  F— Summer  Employment 
Opportunities 

§  664.600    Are  Local  Boards  required  to 
offer  summer  employment  opportunities  in 
the  local  youth  program? 

(a)  Yes.  Local  Boards  are  required  to 
offer  simuner  youth  employment 
opportunities  that  link  academic  and 
occupational  learning  as  part  of  the 
menu  of  services  required  in 

§  664.410(a). 

(b)  Simuner  youth  employment  must 
provide  direct  linkages  to  academic  and 
occupational  learning,  and  may  provide 
other  elements  and  strategies  as 
appropriate  to  serve  the  needs  and  goals 
of  the  participants. 

(c)  Local  Boards  may  determine  how 
mudi  of  available  youth  funds  will  be 
used  for  summer  and  for  year-round 
youth  activities. 

(d)  The  sunmier  youth  employment 
opportimities  element  is  not  intended  to 
be  a  stand-alone  program.  Local 
programs  should  integrate  a  youth's 
participation  in  that  element  into  a 
comprehensive  strategy  for  addressing 
the  youth's  employment  and  training 
needs.  Youths  who  participate  in 
summer  employment  opportunities 
must  be  provided  with  a  minimum  of 
twelve  months  of  followrup  services,  as 
required  in  §  664.450.  (WIA  sec. 
129(c)(2)(C).) 


§  664.610    How  is  the  summer  employment 
opportunities  element  administered? 

Chief  elected  officials  and  Local 
Boards  are  responsible  for  ensuring  that 
the  local  youth  program  provides 
summer  employment  opportunities  to 
youth.  The  chief  elected  officials  are  the 
grant  recipients  for  local  youth  funds, 
unless  another  entity  is  chosen  to  be 
grant  recipient  or  fiscal  agent  under 
WIA  section  117(d)(3)(B).  If,  in  the 
administration  of  the  summer 
employment  opportunities  element  of 
the  local  youth  program,  providers  other 
than  the  grant  recipient/fiscal  agent  are 
used  to  provide  smnmer  youth 
employment  opportunities,  these 
providers  must  be  selected  by  awarding 
a  grant  or  contract  on  a  competitive 
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basis,  based  on  the  recommendation  of  ' 
the  youth  council  and  on  criteria 
contained  in  the  State  Plan.  (WIA  sec. 
129(c)(2)(C).) 

§  664.620    Do  the  core  indicators  described 
in  20  CFR  666.100(3X3)  apply  to 
participation  in  summer  employment 
activities? 

Yes.  The  siunmer  employment 
opportimities  element  is  one  of  a 
number  of  activities  authorized  by  the 
WIA  youth  program.  The  law  provides 
specific  core  indicators  of  performance 
for  youth,  and  requires  that  all 
participating  youth  be  included  in  the 
determination  of  whether  the  local 
levels  of  performance  are  met.  Program 
operators  can  help  ensure  positive 
outcomes  for  youth  participants  by 
providing  them  with  continuity  of 
services. 

Subpart  G— One-Stop  Services  to 
Youth 

§  664.700    What  is  the  connection  between 
the  youth  program  and  the  One-Stop 
service  delivery  system? 

(a)  The  chief  elected  official  (or 
designee  under  WIA  section 
117(d)(3)(B)).  as  the  local  grant  recipient 
for  the  youth  program  is  a  required  One- 
Stop  partner  and  is  subject  to  the 
requirements  that  apply  to  such 
partners,  described  in  20  CFR  part  662. 

(b)  In  addition  to  the  provisions  of  20 
CFR  part  662,  connections  between  the 
youth  program  and  the  One-Stop  system 
may  include  those  that  facilitate: 

(1)  The  coordination  and  provision  of 
youth  activities; 

(2)  Linkages  to  the  job  market  and 
employers; 

(3)  Access  for  eligible  youth  to  the 
information  and  services  required  in 
§§  664.400  and  664.410  of  this  part;  and 

(4)  Other  activities  designed  to 
achieve  the  piuposes  of  the  youth 
program  and  youth  activities  as 
described  in  WIA  section  129(a).  (WIA 
sees.  121(b){l){B){i);  129.) 

§  664.71 0    Do  Local  Boards  have  the 
flexibility  to  offer  services  to  area  youth 
who  are  not  eligible  under  the  youth 
program  through  the  One-Stop  centers? 

Yes.  However,  One-Stop  services  for 
non-eligible  youth  must  be  funded  by 
programs  that  are  authorized  to  provide 
services  to  such  youth.  For  example, 
basic  labor  exchange  services  under  the 
Wagner-Peyser  Act  may  be  provided  to 
any  youth. 

Subpart  H— Youth  Opportunity  Grants 

§  664.800    How  are  the  recipients  of  Youth 
Opportunity  Grants  selected? 

(a)  Youth  Opportunity  Grants  are 
awarded  through  a  competitive 


selection  process.  The  Secretary 
establishes  appropriate  application 
procediues,  selection  criteria,  and  an 
approval  process  for  awarding  Youth 
Opportunity  Grants  to  accomplish  the 
purpose  of  the  Act  and  use  available 
funds  in  an  effective  manner  in  the 
Solicitation  for  Grant  Applications 
announcing  the  competition. 

(b)  The  Secretary  distributes  grants 
equitably  among  urban  and  rural  areas 
by  taking  into  consideration  such  factors 
as  the  following: 

(1)  The  poverty  rate  in  urban  and 
rural  communities; 

(2)  The  number  of  people  in  poverty 
in  urban  and  nu-al  communities;  and 

(3)  The  quality  of  proposals  received. 
(WIA  sec.l69(a)  and  (e).) 

§  664.81 0    How  does  a  Local  Board  or  other 
entity  become  eligible  to  receive  a  Youth 
Opportunity  Grant? 

(a)  A  Local  Board  is  eligible  to  receive 
a  Youth  Opportimity  Grant  if  it  serves 

a  community  that: 

(1)  Has  been  designated  as  an     • 
empowerment  zone  (EZ)  or  enterprise 
community  (EC)  under  section  1391  of 
the  Internal  Revenue  Code  of  1986; 

(2)  Is  located  in  a  State  that  does  not 
have  an  EZ  or  an  EC  and  that  has  been 
designated  by  its  Governor  as  a  high 
poverty  area;  or 

(3)  Is  one  of  two  areas  in  a  State  that 
has  been  designated  by  the  Governor  as 
an  area  for  which  a  local  board  may 
apply  for  a  Youth  Opportunity  Grant, 
and  that  meets  the  poverty  rate  criteria 
in  sections  1392  (a)(4),  (b),  and  (d)  of  the 
Internal  Revenue  Code  of  1986. 

(b)  An  entity  other  than  a  Local  Board 
is  eligible  to  receive  a  grant  if  that 
entity: 

(1)  Is  a  WIA  Indian  and  Native 
American  grant  recipient  under  WIA 
sec.  166;  and 

(2)  Serves  a  commimity  that: 

(i)  Meets  the  poverty  rate  criteria  in 
sections  1392(a)(4),  (b),  and  (d)  of  the 
Internal  Revenue  Code  of  1986;  and 

(ii)  Is  located  on  an  Indian  reservation 
or  serves  Oklahoma  Indians  or  Alaska 
Native  villages  or  Native  groups,  as 
provided  in  WIA  section  169  (d)(2)(B). 
(WL\  sec.  169(c)  and  (d).) 

§664.820    Who  is  eligible  to  receive 
services  under  Youth  Opportunity  Grants? 

All  individuals  ages  14  through  21 
who  reside  in  the  commimity  identified 
in  the  grant  are  eligible  to  receive 
services  imder  the  grant.  (WIA  sec. 
169(a).) 

§  664.830    How  are  performance  measures 
for  Youth  Opportunity  Grants  determined? 

(a)  The  Secretary  negotiates 
performance  measures,  including 
appropriate  performance  levels  for  each 


indicator,  with  each  selected  grantee, 
based  on  information  contained  in  the 
application. 

(b)  Performance  indicators  for  the 
measiu-es  negotiated  under  Youth 
Opportunity  Grants  are  the  indicators  of 
performance  provided  in  WIA  sections. 
136  (b)(2)(A)  and  (B).  (WL\  sec.  169(f).) 

PART  665— STATEWIDE  WORKFORCE 
INVESTMENT  ACTIVITIES  UNDER 
TITLE  I  OF  THE  WORKFORCE 
INVESTMENT  ACT 

Subpart  A— General  Description 

Sec. 

665.100    What  are  the  Statewide  workforce 

investment  activities  under  title  I  of 

WIA? 
665.110    How  are  Statewide  workforce 

investment  activities  funded? 

Subpart  B— Required  and  Allowable 
Statewide  Worlcforce  Investment  Activities 

§665.200    What  are  required  Statewide 

workforce  investment  activities? 
665.210    What  are  allowable  Statewide 

workforce  investment  activities? 
665.220    Who  is  an  "incumt)ent  worker"  for 

purposes  of  Statewide  worlcforce 

investment  activities? 

Subpart  C— Rapid  Response  Activities 

665.300    What  are  rapid  response  activities 

and  who  is  responsible  for  providing 

them? 
665.310    What  rapid  response  activities  are 

required? 
665.320    May  other  activities  may  be 

undertaken  as  part  of  rapid  response? 
665 . 3  30    Are  the  N AFT A/TA A  requirements 

for  rapid  response  also  required 

activities? 

Authority:  Section  506(c),  Fhib.  L.  105-220; 
20  use  9276(c) 

Subpart  A— General  Description 

§665.100    What  are  the  Statewide 
worlcforce  investment  activities  under  title  I 
of  WIA? 

Statewide  workforce  investment 
activities  include  Statewide 
employment  and  training  activities  for 
adults  and  dislocated  workers,  as 
described  in  WIA  section  134(a),  and 
Statewide  youth  activities,  as  described 
in  WIA  section  129  (b).  They  include 
both  required  and  allowable  activities. 
In  accordance  with  the  requirements  of 
this  subpart,  the  State  may  develop 
policies  and  strategies  for  use  of 
Statewide  workforce  investment  funds. 
Descriptions  of  these  policies  and 
strategies  must  be  included  in  the  State 
Plan.  (WIA  sees.  129(b);  134(a).) 

§  665. 1 1 0    How  are  Statewide  worlcforce 
investment  activities  funded? 

(a)  Except  for  the  Statewide  rapid 
response  activities  described  in 
paragraph  (c)  of  this  section,  Statewide 
workforce  investment  activities  are 
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supported  by  funds  reserved  by  the 
Governor  under  WIA  section  128(a). 

(b)  Funds  reserved  by  the  Governor 
for  Statewide  workforce  investment 
activities  may  be  combined  and  used  for 
any  of  the  activities  authorized  in  WIA 
secstions  129(b).  134(a)(2)(B)  or 
134(a)(3)(A)  (which  are  described  in 
§§665.200  and  665.210),  regardless  of 
whether  the  funds  were  allotted  through 
the  youth,  adult,  or  dislocated  worker 
funding  streams. 

(c)  Funds  for  Statewide  rapid 
response  activities  are  reserved  xmder 
WIA  sec.  133(a)(2)  and  may  be  used  to 
provide  the  activities  authorized  at  sec. 
134(a)(2)(A)  (which  are  described  in 
§§  665.310  to  665.330  of  this  part).  (WIA 
sees  129(b);  133(a)(2):  134(a)(2)(B):  and 
134(a)(3)(A).) 

Subpart  B— Required  and  Allowable 
Statewide  Woricforce  Investment 
Activities 

§665.200    What  are  required  Statewide 
workforce  investment  activities? 

Required  Statewide  workforce 
investment  activities  are: 

(a)  Required  rapid  response  activities, 
as  described  in  §  665.310  of  this  part; 

(b)  Disseminating: 

(1)  The  State  list  of  eligible  providers 
of  training  services  (including  those 
providing  non-traditional  training 
services),  for  adults  and  dislocated 
workers; 

(2)  Information  identifying  eligible 
providers  of  on-the-job  training  and 
customized  training; 

(3)  Performance  and  program  cost 
information  about  these  providers,  as 
described  in  20  CFR  663.540;  and 

(4)  A  hst  of  eligible  providers  of  youth 
activities  as  described  in  WIA  section 
123; 

(c)  Conducting  evaluations,  imder 
WIA  section  136(e).  of  workforce 
investment  activities  for  adults, 
dislocated  workers  and  youth,  in  order 
to  establish  and  promote  methods  for 
continuously  improving  such  activities 
to  achieve  high-level  performance 
within,  and  high-level  outcomes  from, 
the  Statewide  workforce  investment 
system.  Such  evaluations  must  be 
conducted  in  coordination  with  local 
boards  in  the  State  and.  to  the  maximum 
extent  practicable,  in  coordination  with 
Federal  evaluations  carried  out  uiider 
WIA  section  172. 

(d)  Providing  incentive  grants: 

(1)  To  local  areas  for  regional 
cooperation  among  local  boards 
(including  local  boards  for  a  designated 
region,  as  described  in  20  CFR  661.290); 

(2)  For  local  coordination  of  activities 
carried  out  under  WIA;  and 


(3)  For  exemplary  performance  by 
local  areas  on  die  performance 
measures. 

(e)  Providing  technical  assistance  to 
local  areas  that  fail  to  meet  local 
performance  measures. 

(f)  Assisting  in  the  establishment  and 
operation  of  One-Stop  delivery  systems, 
in  accordance  with  the  strategy 
described  in  the  State  workforce 
investment  plan.  [WIA  sec.  112(b){14).l 

(g)  Providing  additional  assistance  to 
local  areas  that  have  high 
concentrations  of  eligible  youth. 

(h)  Operating  a  fiscal  and 
management  accoimtability  information 
system,  based  on  guidelines  established 
by  the  Secretary  alter  consultation  with 
the  Governors,  chief  elected  officials, 
and  One-Stop  partners,  as  required  by 
WIA  section  136(f).  (WIA  sees.  129(b)(2) 
and  134(a)(2).) 

§  665.21 0    What  are  allowable  Statewide 
workforce  investment  activities? 

Allowable  Statewide  workforce 
investment  activities  include: 

(a)  State  administration  of  the  adult, 
dislocated  worker  and  youth  workforce 
investment  activities,  consistent  with 
the  five  percent  administrative  cost 
limitation  at  20  CFR  667.210(a)(1). 

(b)  Providing  capacity  building  and 
technical  assistance  to  local  areas, 
including  Local  Boards,  One-Stop 
operators,  One-Stop  partners,  and 
eligible  providers,  which  may  include: 

(1)  Staff  development  and  training; 

and 

(2)  The  development  of  exemplary 
program  activities. 

(e)  Conducting  research  and 
demonstrations. 

(d)  Establishing  and  implementing 
innovative  incumbent  worker  training 
programs,  which  may  include  an 
employer  loan  program  to  assist  in  skills 
upgrading,  and  programs  targeted  to 
empowerment  zones  and  enterprise 
communities. 

(e)  Providing  support  to  local  areas  for 
the  identification  of  eligible  training 
providers. 

(f)  Implementing  innovative  programs 
for  displaced  homemakers,  and 
programs  to  increase  the  number  of 
individuals  trained  for  and  placed  in 
non-traditional  employment. 

(g)  Carrying  out  adult  and  dislocated 
worker  employment  and  training 
activities  as  the  State  determines  are 
necessary  to  assist  local  areas  in 
carrying  out  local  emplojrment  and 
training  activities. 

(h)  Carrying  out  youth  activities 
Statewide. 

(i)  Preparation  and  submission  to  the 
Secretary  of  the  annual  performance 
progress  report  as  described  in  20  CFR 


667.300(e).  (WIA  sees.  129(b)(3)  and 
134(a)(3).) 

§665,220    Who  is  an  "incum()ent  worker" 
for  purposes  of  Statewide  workforce 
Investment  activities? 

States  may  establish  policies  and 
definitions  to  determine  which  workers 
are  eligible  for  incumbent  worker 
services  under  this  subpart.  An 
incumbent  worker  is  an  individual  who 
is  employed,  but  an  incimibent  worker 
does  not  necessarily  have  to  meet  the 
eligibility  requirements  for  intensive 
and  training  services  for  employed 
adults  and  dislocated  workers  at  20  CRF 
663.220(a)(2)  and  663.310.  (WIA  see. 
134(a)(3)(A)(iv)(I).) 

Subpart  C— Rapid  Response  Activities 

§665.300  What  are  rapid  response 
activities  and  wtto  is  responsible  for 
providing  tliem? 

(a)  Rapid  response  activities  are 
described  in  §§  665.310  through  665.330 
of  this  part.  They  encompass  the 
activities  necessary  to  plan  and  deliver 
services  to  enable  dislocated  workers  to 
transition  to  new  employment  as 
quickly  as  possible,  following  either  a 
permanent  elosiUB  or  mass  layoff,  or  a 
natural  or  other  disaster  resulting  in  a 
mass  job  dislocation. 

(b)  The  State  is  responsible  for 
providing  rapid  response  activities. 
Rapid  response  is  a  required  activity 
carried  out  in  local  areas  by  the  State, 
or  an  entity  designated  by  the  State,  in 
conjunction  with  the  Local  Board  and 
chief  elected  officials.  The  State  must 
establish  methods  by  which  to  provide 
additional  assistance  to  local  areas  that 
experience  disasters,  mass  layoffs,  plant 
closings,  or  other  dislocation  events 
when  such  events  substantially  increase 
the  number  of  unemployed  individuals. 

(c)  States  must  establish  a  rapid 
response  dislocated  worker  unit  to  carry 
out  Statewide  rapid  response  activities. 
(WIA  sees.  101(38),  112(b)(17)(A)(ii)  and 
134(a)(2)(A).) 

§665.310    What  rapid  response  activities 
are  required? 

Rapid  response  activities  must 
include: 

(a)  On-site  contact  with  the  employer, 
representatives  of  the  affected  workers, 
and  the  local  community,  which  may 
include  an  assessment  of  the: 

(1)  Layoff  plans  and  schedule  of  the 
employer; 

(2)  Potential  for  averting  the  layonls) 
in  consultation  with  State  or  local 
economic  development  agencies, 
including  private  sector  economic 
development  entities; 

(3)  Background  and  probable 
assistance  needs  of  the  affected  workers; 
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(4)  Reemployment  prospects  for 
workers  in  the  local  community;  and 

(5)  Available  resources  to  meet  the 
short  and  long-term  assistance  needs  of 
the  affected  workers; 

(b)  The  provision  of  information  and 
access  to  imemployment  compensation 
benefits,  comprehensive  One-Stop 
system  services,  and  emplojmient  and 
training  activities,  including 
information  on  the  Trade  Adjustment 
Assistance  program  and  the  NAFTA- 
TAA  program; 

(c)  The  provision  of  guidance  and/or 
financial  assistance  in  establishing  a 
labor-management  committee 
volimtarily  agreed  to  by  labor  and 
management,  or  a  workforce  transition 
committee  comprised  of  representatives 
of  the  employer,  the  affected  workers 
and  the  local  community.  The 
committee  may  devise  and  oversee  an 
implementation  strategy  that  responds 
to  the  reemployment  needs  of  the 
workers.  The  assistance  to  this 
committee  may  include: 

(1)  The  provision  of  training  and 
technical  assistance  to  members  of  the 
committee; 

(2)  Funding  the  operating  costs  of  a 
committee  to  enable  it  to  provide  advice 
and  assistance  in  carrying  out  rapid 
response  activities  and  in  the  design 
and  delivery  of  WIA-authorized  services 
to  affected  workers.  Typically,  such 
support  will  last  no  longer  than  six 
months;  and 

(3)  Providing  a  list  of  potential 
candidates  to  serve  as  a  neutral 
chairperson  of  the  committee. 

(d)  The  provision  of  emergency 
assistance  adapted  to  the  particular 
closing,  layoff  or  disaster. 

(e)  The  provision  of  assistance  to  the 
local  board  and  chief  elected  official{s) 
to  develop  a  coordinated  response  to  the 
dislocation  event  and,  as  needed,  obtain 
access  to  State  economic  development 
assistance.  Such  coordinated  response 
may  include  the  development  of  an 
application  for  National  Emergency 
Grant  under  20  CFR  part  671.  {WIA  sees. 
101(38)  and  134(a)(2)(A).} 

§665.320    May  other  activitiM  be 
undertaken  as  part  of  rapid  response? 

Yes.  A  State  or  designated  entity  may 
provide  additional  rapid  response 
activities  in  addition  to  the  activities 
required  to  be  provided  imder 
§  665.310.  In  order  to  provide  effective 
rapid  response  upon  notification  of  a 
permanent  closure  or  mass  layoff,  or  a 
natural  or  other  disaster  resulting  in  a 
mass  job  dislocation,  the  State  or 
designated  entity  may: 

(a)  In  conjunction,  with  other 
appropriate  Federal,  State  and  Local 
agencies  and  officials,  employer 


associations,  technical  councils  or  other 
industry  business  councils,  and  labor 
organizations: 

(1)  Develop  prospective  strategies  for 
addressing  dislocation  events,  that 
ensure  rapid  access  to  the  broad  range 
of  allowable  assistance; 

(2)  Identify  strategies  for  the  aversion 
of  layoffs;  and 

(3)  Develop  and  maintain  mechanisms 
for  the  regular  exchange  of  information 
relating  to  potential  dislocations, 
available  adjustment  assistance,  and  the 
effectiveness  of  rapid  response 
strategies. 

(b)  In  collaboration  with  the 
appropriate  State  agency(ies),  collect 
and  analyze  information  related  to 
economic  dislocations,  including 
potential  closings  and  layoffs,  and  all 
available  resources  in  the  State  for 
dislocated  workers  in  order  to  provide 
an  adequate  basis  for  effective  program 
management,  review  and  evaluation  of 
rapid  response  and  layoff  aversion 
efforts  in  the  State. 

(c)  Participate  in  capacity  building 
activities,  including  providing 
information  about  innovative  and 
successful  strategies  for  serving 
dislocated  workers,  with  local  areas 
serving  smaller  layoffs. 

(d)  Assist  in  devising  and  overseeing 
strategies  for: 

(1)  Layoff  aversion,  such  as 
prefeasibility  studies  of  avoiding  a  plant 
closure  through  an  option  for  a 
company  or  group,  including  the 
workers,  to  purchase  the  plant  or 
company  and  continue  it  in  operation; 

(2)  Incumbent  worker  training, 
including  employer  loan  programs  for 
employee  skill  upgrading;  and 

(3)  Linkages  with  economic 
development  activities  at  the  Federal. 
State  and  local  levels,  including  Federal 
Department  of  Commerce  programs  and 
available  State  and  local  business 
retention  and  recruitment  activities. 

S  665.330    Are  the  NAFTA/r AA 
requirements  for  rapid  response  also 
rsquired  activities? 

The  Governor  must  ensure  that  rapid 
response  activities  under  WIA  are  made 
available  to  workers  who,  under  the 
NAFTA  Worker  Security  Act  (Pub.  L. 
103-182).  are  members  of  a  group  of 
workers  (including  those  in  any 
agricultural  firm  or  subdivision  of  an 
agricultural  firm)  for  which  the 
Governor  has  made  a  finding  that: 

(a)  The  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely,  and 

(b)(1)  Imports  irom  Mexico  or  Canada 
of  articles  like  or  directly  competitive 
with  those  produced  by  such  firm  or 
subdivision  have  increased;  or 


(2)  There  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  which  are  produced  by  the  firm 
or  subdivision. 

PART  666-PERFORMANCE 
ACCOUNTABILITY  UNDER  TITLE  I  OF  THE 
WORKFORCE  INVESTMENT  ACT 

Subpart  A— State  Measures  of 
Performance 

Sec. 

666.100    What  performance  indicators  must 

be  included  in  a  State's  plan? 
666.110    May  a  Governor  require  additional 

indicators  of  performance? 
666.120    What  are  the  procedures  for 

negotiating  annual  levels  of 

performance? 
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Subpart  A— State  Measures  of 
Performance 

§  666. 1 00    What  performance  indicators 
must  be  Included  In  a  State's  plan? 

(a)  All  States  submitting  a  State  Plan 
under  WIA  title  I,  subtitle  B  must 
propose  expected  levels  of  performance 
for  each  of  the  core  indicators  of 
performance  for  the  adult,  dislocated 
worker  and  youth  programs, 
respectively  and  the  two  customer 
satisfaction  indicators. 

(1)  For  the  Adult  program,  these 
indicators  are: 

(i)  Entry  into  unsubsidized 
employment; 

(ii)  Retention  in  unsubsidized 
employment  six  months  after  entry  into 
the  employment; 

(iii)  Earnings  received  in 
unsubsidized  employment  six  months 
after  entry  into  the  employment;  and 

(iv)  Attainment  of  a  recognized 
credential  related  to  achievement  of 
educational  skills  (such  as  a  secondary 
school  diploma  or  its  recognized 
equivalent),  or  occupational  skills,  by 
participants  who  enter  unsubsidized 
employment. 

(2)  For  the  Dislocated  Worker 
program,  these  indicators  are: 

(i)  Entry  into  unsubsidized 
employment;  % 

(ii)  Retention  in  unsubsidized 
employment  six  months  after  entry  into 
the  employment; 

(iii)  Earnings  received  in 
unsubsidized  employment  six  months 
after  entry  into  the  employment;  and 

(iv)  Attainment  of  a  recognized 
credential  related  to  achievement  of 
educational  skills  (such  as  a  secondary 
school  diploma  or  its  recognized 
equivalent),  or  occupational  skills,  by 
participants  who  enter  unsubsidized 
employment. 

(3)  For  the  Youth  program,  these 
indicators  are: 

(i)  For  eligible  youth  aged  14  through 
18: 

(A)  Attainment  of  basic  skills,  and,  as 
appropriate,  work  readiness  or 
occupational  skills; 

(B)  Attainment  of  secondary  school 
diplomas  and  their  recognized 
equivalents;  and 

(C)  Placement  and  retention  in 
postsecondary  education,  advanced 
training,  military  service,  employment, 
or  qualified  apprenticeships. 

(ii)  For  eligible  youth  aged  19  through 
21: 

(A)  Entry  into  unsubsidized 
employment; 

(B)  Retention  in  unsubsidized 
employment  six  months  after  entry  into 
the  employment; 


(C)  Earnings  received  in  unsubsidized 
employment  six  months  after  entry  into 
the  emplojonent;  and 

(D)  Attainment  of  a  recognized 
credential  related  to  achievement  of. 
educational  skills  (such  as  a  secondary 
school  diploma  or  its  recognized 
equivalent),  or  occupational  skills,  by 
participants  who  enter  post-secondary 
education,  advanced  training,  or 
unsubsidized  employment. 

(4)  A  single  customer  satisfaction 
measure  for  employers  and  a  single 
customer  satisfaction  indicator  for 
participants  must  be  used  for  the  WIA 
title  I,  subtitle  B  programs  for  adults, 
dislocated  workers  and  youth.  (WIA  sec. 
136(b)(2).) 

(b)  After  consultation  with  the 
representatives  identified  in  WIA  sees. 
136(i)  and  502(b),  the  Departments  of 
Labor  and  Education  will  issue 
definitions  for  the  performance 
indicators  established  under  title  I  and 
Utle  n  of  WIA.  (WIA  sees.  136(b),  (f)  and 
(i).) 

§  666.1 1 0    May  a  Governor  require 
additional  indicators  of  performance? 

Yes.  Gqvemors  may  develop 
additional  indicators  of  performance  for 
adults,  youth  and  dislocated  worker 
activities.  These  indicators  must  be 
included  in  the  State  Plan.  (WIA  sec. 
136(b)(2)(C).) 

§  666.1 20    What  are  the  procedures  for 
negotiating  annual  levels  of  performance? 

(a)  The  Department  issues 
instructions  on  the  specific  information 
that  must  accompany  the  State  Plan  and 
that  is  used  to  review  the  State's 
expected  levels  of  performance.  The 
instructions  may  require  that  levels  of 
performance  for  years  two  and  three  be 
expressed  as  a  percentage  improvement 
over  the  immediately  preceding  year's 
actual  performance,  consistent  with  the 
objective  of  continuous  improvement. 

(b)  States  must  submit  expected  levels 
of  performance  for  the  required 
indicators  for  each  of  the  first  three 
program  years  covered  by  the  Plan. 

(c)  The  Secretary  and  the  Governor 
must  reach  agreement  on  levels  of 
performance  for  each  core  indicator  and 
the  customer  satisfaction  indicators.  In 
negotiating  these  levels,  the  following 
must  be  taken  into  account: 

(1)  The  expectecl  levels  of 
performance  identified  in  the  State  Plan; 

(2)  The  extent  to  which  the  levels  of 
performance  for  each  core  indicator 
assist  in  achieving  high  customer 
satisfaction; 

(3)  The  extent  to  which  the  levels  of 
performance  promote  continuous 
improvement  and  ensure  optimal  return 
on  the  investment  of  Federal  funds;  and 


(4)  How  the  levels  compare  with  those 
of  other  States,  taking  into  account 
factors  including  differences  in 
economic  conditions,  participant 
characteristics,  and  the  proposed  service 
mix  and  strategies. 

(d)  The  levels  of  performance  agreed 
to  under  paragraph  (c)  of  this  section 
will  be  the  State's  adjusted  levels  of 
performance  for  the  first  three  years  of 
the  State  Plan.  These  levels  will  used  to 
determine  whether  sanctions  will  be 
applied  or  incentive  grant  funds  will  be 
awarded. 

(e)  Before  the  fourth  year  of  the  State 
Plan,  the  Secretary  and  the  Governor 
must  reach  agreement  on  levels  of 
performance  for  each  core  indicator  and 
the  customer  satisfaction  indicators  for 
the  foiuth  and  fifth  years  covered  by  the 
plan.  In  negotiating  these  levels,  the 
factors  listed  in  paragraph  (c)  of  this 
section  must  be  taken  into  account. 

(f)  The  levels  of  performance  agreed  to 
under  paragraph  (e)  of  this  section  will 
be  the  State  adjusted  levels  of 
performance  for  the  fourth  and  fifth 
years  of  the  plan  and  must  be 
incorporated  into  the  State  Plan. 

(g)  Levels  of  performance  for  the 
additional  indicators  developed  by  the 
Governor  are  considered  to  be  State 
adjusted  levels  of  performance,  but  are 
not  part  of  the  negotiations  described  in 
paragraphs  (c)  and  (e)  of  this  section. 
(WLA  sec.  136(b)(3).) 

(h)  State  adjusted  levels  of 
performance  may  be  revised  in 
accordance  with  §  666.130  of  this 
subpart. 

§  666.1 30    Under  what  conditions  may  a 
State  or  DOL  request  revisions  to  the  State 
adjusted  levels  of  performance? 

(a)  The  DOL  guidelines  describe  when 
and  imder  what  circumstances  a 
Governor  may  request  revisions  to 
negotiated  levels.  These  circumstances 
include  significant  changes  in  economic 
conditions,  in  the  characteristics  of 
participants  entering  the  program,  or  in 
the  services  to  be  provided  fi-om  when 
the  initial  plan  was  submitted  and 
approved.  (WIA  sec.  136(b)(3)(A)(vi).) 

(b)  The  guidelines  will  establish  the 
circumstances  under  which  a  State  will 
be  required  to  submit  revisions  under 
specified  circumstances. 

§666.140    Which  individuals  receiving 
services  are  Included  In  the  core  Indicators 
of  performance? 

(a)  The  core  indicators  of  performance 
apply  to  all  individuals  who  are 
registered  under  20  CFR  663.105  and 
664.215  for  the  adult,  dislocated  worker 
and  youth  programs,  except  for  those 
adults  and  dislocated  workers  who 
participate  exclusively  in  self-service  or 
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informational  activities.  (WIA  sec. 
136(b)(2)(A).) 

(b)  For  registered  participants,  a 
standardized  record  that  includes 
appropriate  performance  information 
must  be  maintained  in  accordance  with 
WIA  section  185(a)(3). 

S  666.1 50    What  responsibility  do  States 
have  to  use  quarterty  wage  record 
Infomtatlon  for  performance 
accountabiiity? 

(a)  States  must,  consistent  with  State 
law,  use  quarterly  wage  record 
information  in  measuring  the  progress 
on  State  and  local  performance 
measures. 

(b)  The  State  must  include  in  the  State 
Plan  a  description  of  the  State's 
performance  accountability  system,  and 
a  description  of  the  State's  strategy  for 
using  quarterly  wage  record  information 
to  measure  the  progress  on  State  and 
local  performance  measures.  The 
description  must  identify  the  entities 
that  may  have  access  to  quarterly  wage 
record  information  for  this  purpose. 

(c)  "Quarterly  wage  record 
information"  means  information 
regarding  wages  paid  to  an  individual, 
the  social  security  accoimt  number  (or 
numbers,  if  more  than  one)  of  the 
individual  and  the  name,  address,  State, 
and  (when  known)  the  Federal 
employer  identification  number  of  the 
employer  paying  the  wages  to  the 
individual.  (WIA  sec.  136(f)(2).) 

Subpart  B— Incenthfes  and  Sanctions 
for  State  Performance 

§  666.200    Under  what  circumstances  is  a 
State  eligible  for  an  Incentive  Grant? 

A  State  is  eligible  to  apply  for  an 
Incentive  Grant  if  its  performance  for 
the  immediately  preceding  year 
exceeds: 

(a)  The  State's  adjusted  levels  of 
performance  for  the  required  core 
indicators  for  the  adult,  dislocated 
worker  and  youth  programs  under  title 
I  of  WIA  as  well  as  the  customer 
satisfaction  indicators  for  WIA  title  I 
programs; 

(b)  The  adjusted  levels  of  performance 
included  in  plans  submitted  to  the 
Department  of  Education  for  title  II 
Adult  Education  and  Literacy  programs; 
and 

(c)  The  adjusted  levels  of  performance 
under  title  I  of  the  Carl  D.  Perkins 
Vocational  and  Technical  Education  Act 
(20  U.S.C.  2301  et  seq.).  (WIA  sec.  503.) 

§  666^05  What  are  the  tinte  frames  under 
which  States  submtt  performance  progress 
reports  and  apply  for  incentive  grants? 

(a)  State  performance  progress  reports 
must  be  filed  by  the  due  date 


established  in  reporting  instructions 
issued  by  the  Department. 

(b)  Based  upon  the  reports  filed  imder 
paragraph  (a)  of  this  section,  the 
Secretary  will  determine  the  amount  of 
funds  available,  imder  WIA  title  I,  to 
each  eligible  State  for  incentive  grants, 
in  accordance  with  the  criteria  of 

§  666.230.  The  award  amoimts  for  each 
eligible  State  will  be  published  by  the 
Secretary,  after  consultation  with  the 
Secretary  of  Education,  within  ninety 
(90)  days  after  the  due  date  for 
performance  progress  reports 
established  under  paragraph  (a)  of  this 
section. 

(c)  Within  forty-five  (45)  days  of  the 
publication  of  award  amounts  under 
paragraph  (b)  of  this  section.  States  may 
apply  for  incentive  grants  in  accordance 
with  the  requirements  of  §  666.220. 

§  666.21 0    How  may  Incentive  Grant  funds 
be  used? 

Incentive  grant  funds  are  awarded  to 
States  to  carry  out  any  one  or  more 
innovative  programs  under  titles  I  or  II 
of  WIA  or  the  Carl  D.  Perkins  Vocational 
and  Technical  Education  Act,  regardless 
of  which  Act  is  the  source  of  the 
incentive  funds.  (WIA  section  503(a).) 

§€66.220    What  information  must  be 
included  in  State  Board's  application  for  an 
Incentive  Grant? 

(a)  The  Secretary  of  Labor,  after 
consultation  with  the  Secretary  of 
Education,  will  issue  instructions 
annually  which  will  include  the  amount 
of  funds  available  to  be  awarded  for 
each  State  and  provide  instructions  for 
submitting  applications  for  an  Incentive 
Grant. 

(b)  Each  State  desiring  an  incentive 
grant  must  submit  to  the  Secretary  an 
application,  developed  by  the  State 
Board,  contsuning  the  following 
assurances: 

(1)  The  State  legislature  was 
consulted  regarding  the  development  of 
the  application. 

(2)  The  application  was  approved  by 
the  Governor,  the  eligible  agency  (as 
defined  in  WIA  section  203),  and  the 
State  agency  responsible  for  vocational 
and  technical  programs  under  the  Carl 
D.  Perkins  Vocational  and  Technical 
Education  Act. 

(3)  The  State  exceeded  the  State 
adjusted  levels  of  performance  for  title 
I,  die  adjusted  levels  of  performance 
under  title  11  and  the  adjusted  levels  for 
vocational  and  technical  programs 
under  the  Carl  D.  Perkins  Vocational 
and  Technical  Education  Act.  (WIA 
section  503(b).) 


§  666.230    How  does  the  Department 
determine  the  amounts  for  Incentive  Grant 
awards? 

(a)  DOL  determines  the  total  amoimt 
to  be  allocated  fi'om  funds  available 
under  WIA  section  174(b)  for  Incentive 
Grants  taking  into  consideration  such 
factors  as: 

(1)  The  availability  of  funds  under 
section  174(b)  for  technical  assistance, 
demonstration  and  pilot  projects, 
evaluations,  and  Incentive  Grants  and 
the  needs  for  these  activities; 

(2)  The  number  of  States  that  are 
eligible  for  Incentive  Grants  and  their 
relative  program  formula  allocations 
imder  title  I; 

(3)  The  availability  of  funds  imder 
WIA  section  136(g)(2)  resulting  bom 
funds  withheld  for  poor  performance  by 
States;  and 

(4)  "The  range  of  awards  established  in 
WIA  section  503(c). 

(b)  The  award  amount  for  eligible 
States  will  be  published  by  the 
Secretary  of  Labor,  after  consultation 
with  the  Secretary  of  Education,  within 
90  days  after  the  due  date  established 
under  §  666.205(a)  of  the  latest  State 
performance  progress  report  providing 
the  annual  information  needed  to 
determine  State  eligibility. 

(c)  In  determining  the  amount 
available  to  an  eligible  State,  the 
Secretary,  with  the  Secretary  of 
Education,  may  consider  such  factors  as: 

(1)  The  relative  allocations  of  the 
eligible  State  compared  to  other  States; 

(2)  The  extent  to  which  the  adjusted 
levels  of  performance  were  exceeded; 

(3)  Performance  improvement  relative 
to  previous  years; 

(4)  Changes  in  economic  conditions, 
participant  characteristics  and  proposed 
service  design  since  the  adjusted  levels 
of  performance  were  negotiated; 

(5)  The  eligible  State's  relative 
performance  for  each  of  the  indicators 
compared  to  other  States;  and 

(6)  The  performance  on  those 
indicators  considered  most  important  in 
terms  of  accomplishing  national  goals 
established  by  each  of  the  respective 
Secretaries. 

§  666.240    Under  what  circumstances  may 
a  sanction  be  applied  to  a  State  that  fails 
to  achieve  adjusted  levels  of  performance 
for  title  I? 

(a)  If  a  State  foils  to  meet  the  adjusted 
levels  of  performance  agreed  to  under 
§  666.120  for  core  indicators  of 
performance  or  customer  satisfaction 
indicators  for  the  adult,  dislocated 
worker  or  youth  program  under  title  I  of 
WIA,  the  Secretary  must,  upon  request, 
provide  technical  assistance,  as 
authorized  under  WIA  sections  136(g) 
and  170. 
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(b)  If  a  State  fails  to  meet  the  adjusted 
levels  of  performance  for  core  indicators 
of  performance  or  customer  satisfaction 
indicators  for  the  same  program  in  two 
successive  years,  the  amount  of  the 
succeeding  year's  allocation  for  the 
applicable  program  may  be  reduced  by 
up  to  five  percent. 

(c)  The  exact  amount  of  any  allocation 
reduction  will  be  based  upon  the  degree 
of  failure  to  meet  the  adjusted  levels  of 
performance  for  core  indicators.  In 
making  a  determination  of  the  amoimt, 
if  any,  of  such  a  sanction,  the 
Department  may  consider  factors  such 
as: 

(1)  The  State's  performance  relative  to 
other  States; 

(2)  Improvement  efforts  underway; 

(3)  Incremental  improvement  on  the 
performance  measures; 

(4)  Technical  assistance  previously 
provided; 

(5)  Changes  in  economic  conditions 
and  program  design; 

(6J  The  characteristics  of  participants 
served  compared  to  the  participant 
characteristics  described  in  the  State 
Plan;  and 

(7)  Performance  on  other  core 
indicators  of  performance  and  customer 
satisfaction  indicators  for  that  program. 
(WIA  section  136(g).) 

(d)  In  accordance  with  20  CFR 
667.300(e),  a  State  grant  may  be  reduced 
for  failure  to  submit  an  annual 
performance  progress  report. 

(e)  A  State  may  request  review  of  a 
sanction  imposed  by  the  Department  in 
accordance  with  the  provisions  of  20 
CFR  667.800. 

Subpart  C— Local  Measures  of 
Performance 

§666.300    What  performance  indicators 
apply  to  local  areas? 

(a)  Each  local  workforce  investment 
area  in  a  State  is  subject  to  the  same 
core  indicators  of  performance  and  the 
customer  satisfaction  indicators  that 
apoly  to  the  State  under  §  666.100(a). 

(b)  In  addition  to  the  indicators 
described  in  paragraph  (a)  of  this 
section,  under  §  666.110  of  this  part,  the 
Governor  may  apply  additional 
indicators  of  performance  to  local  areas 
ui  the  State.  (WIA  sec.  136(c)(1).) 

§  666.31 0    What  levels  of  performance 
apply  to  the  indicators  of  performance  in 
local  areas? 

(a)  The  Local  Board  and  the  chief 
elected  official  must  negotiate  with  the 
Governor  and  reach  agreement  on  the 
local  levels  of  performance  for  each 
indicator  identified  in  §  666.300  of  this 
subpart.  The  levels  must  be  based  on  the 
State  adjusted  levels  of  performance 
established  under  §  666.120  and  take 


into  accoimt  the  factors  described  in 
paragraph  (b)  of  this  section. 

(b)  In  determining  the  appropriate 
local  levels  of  performance,  the 
Governor,  Local  Board  and  chief  elected 
official  must  take  into  account  specific 
economic,  demographic  and  other 
characteristics  of  the  populations  to  be 
served  in  the  local  area. 

(c)  The  performance  levels  agreed  to 
under  paragraph  (a)  of  this  section  must 
be  incorporated  in  the  local  plan.  (WIA 
sees.  118(b)(3)  and  136(c).) 

Subpart  D — Incentives  and  Sanctions 
for  Local  Performance 

§  666.400    Under  what  circumstances  are 
local  areas  eligible  for  State  Incentive 
Grants? 

(a)  States  must  use  a  portion  of  the 
funds  reserved  for  Statewide  workforce 
investment  activities  under  WIA 
sections  128(a)  and  133(a)(1)  to  provide 
Incentive  Grants  to  local  areas  for 
regional  cooperation  among  local  boards 
(including  local  boards  for  a  designated 
region  as  described  in  WIA  section 
116(c)),  for  local  coordination  of 
activities  carried  out  under  this  Act,  and 
for  exemplary  performance  on  the  local 
performance  measures  established 
under  subpart  C  of  this  part. 

(b)  The  amount  of  funds  used  for 
Incentive  Grants  under  paragraph  (a)  of 
this  section  and  the  criteria  used  for 
determining  exemplary  local 
performance  levels  to  qualify  for  the 
incentive  grants  are  determined  by  the 
Governor.  (WL\  sec.  134(a)(2)(B)(iii).) 


§666.410 
be  used? 


How  may  local  incentive  awards 


The  local  incentive  grant  funds  may 
be  used  for  any  activities  allowed  under 
WL\  title  I-B. 

§  666.420    Under  what  circumstances  may 
a  sanction  be  applied  to  local  areas  for  poor 
performance? 

(a)  If  a  local  area  fails  to  meet  the 
levels  of  performance  agreed  to  under 
§  666.310  for  the  core  indicators  of 
performance  or  customer  satisfaction 
indicators  for  a  program  in  any  program 
year,  technical  assistance  must  be 
provided.  The  technical  assistance  must 
be  provided  by  the  Governor  with  funds 
reserved  for  Statewide  workforce 
investment  activities  under  WIA 
sections  128(a)  and  133(a)(1),  or,  upon 
the  Governor's  request,  by  the  Secretary. 
The  technical  assistance  may  include 
the  development  of  a  performance 
improvement  plan,  a  modiBed  local 
plan,  or  other  actions  designed  to  assist 
the  local  area  in  improving 
performance. 

(b)  If  a  local  area  fails  to  meet  the 
levels  of  performance  agreed  to  imder 


§  666.310  for  the  core  indicators  of 
performance  or  customer  satisfaction 
indicators  for  a  program  for  two 
consecutive  program  years,  the 
Governor  must  take  corrective  actions. 
The  corrective  actions  may  include  the 
development  of  a  reorganization  plan 
under  which  the  Governor: 

(1)  Requires  the  appointment  and 
certification  of  a  new  Local  Board; 

(2)  Prohibits  the  use  of  particular 
service  providers  or  One-Stop  partners 
that  have  been  identified  as  achieving 
poor  levels  of  performance;  or 

(3)  Requires  other  appropriate 
measiu-es  designed  to  improve  the 
performance  of  the  local  area. 

(c)  A  local  area  may  appeal  to  the 
Governor  to  rescind  or  revise  a 
reorganization  plan  imposed  imder 
paragraph  (b)  of  this  section  not  later 
than  thirty  (30)  days  after  receiving 
notice  of  the  plan.  The  Governor  must 
make  a  final  decision  within  30  days 
after  receipt  of  the  appeal.  The 
Governor's  final  decision  may  be 
appealed  by  the  Local  Board  to  the 
Secretary  under  20  CFR  667.650(b)  not 
later  than  thirty  (30)  days  after  the  local 
areas  receives  the  decision.  The 
decision  by  the  Governor  to  impose  a 
reorganization  plan  becomes  efiiective  at 
the  time  it  is  issued,  and  remains 
effective  unless  the  Secretary  rescinds 
or  revises  the  reorganization  plan.  Upon 
receipt  of  the  appeal  from  the  local  area, 
the  Secretary  must  make  a  final  decision 
within  thirty  (30)  days.  (WIA  sec. 
136(h).) 

PART  667— ADMINISTRATIVE 
PROVISIONS  UNDER  TITLE  I  OF  THE 
WORKFORCE  INVESTMENT  ACT 

Subpart  A— Funding 

Sec. 

667.100    When  do  Workforce  Investment 

Act  grant  funds  become  available? 
667.105    What  award  document  authorizes 

the  expenditure  of  Workforce  Investment 

Act  funds  under  title  I  of  the  Act? 
667.107    What  is  the  period  of  availability 

for  expenditure  of  WIA  funds? 
667. 110    What  is  the  Governor/Secretary 

Agreement? 
667.120    What  planning  information  must  a 

State  submit  in  order  to  receive  a 

formula  grant? 
667.130    How  are  WIA  title  I  formula  funds 

allocated  to  local  workforce  investment 

areas? 
667.140    Does  a  local  board  have  the 

authority  to  transfer  funds  between 

programs? 
667.150    What  reallotment  procedures  does 

the  Secretary  use? 
667.160    What  reallocation  procedures  must 

the  Governors  use? 
667.170    What  responsibility  review  does 

the  Department  conduct  for  awards  made 

under  WIA  title  I,  subtitle  D? 
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Subpart  B— Administrative  Rulas,  Costs 
and  Limitations 

667.200    What  general  fiscal  and 

administrative  rules  apply  to  the  use  of 

WIA  title  I  funds? 
667.210    What  administrative  cost  limits 

apply  to  Workforce  Investment  Act  title 

I  grants? 
667.220    What  Workforce  Investment  Act 

title  I  functions  and  activities  constitute 

the  costs  of  administration  subject  to  the 

administrative  cost  limit? 
667.250    What  requirements  relate  to  the 

enforcement  of  the  Military  Selective 

Service  Act? 
667.260    May  WIA  title  I  funds  be  spent  for 

construction? 
667.262    Are  employment  generating 

activities,  or  similar  activities,  allowable 

under  WIA  title  I? 
667.264    What  other  activities  are  prohibited 

under  title  I  of  WIA? 
667.266    What  are  the  limitations  related  to 

sectarian  activities? 

667.268  What  prohibitions  apply  to  the  use 
of  WIA  title  I  funds  to  encourage 
business  relocation? 

667.269  What  procedures  and  sanctions 
apply  to  violations  of  §§667.260  to 
667.268? 

667.270  What  safeguards  are  there  to  ensure 
that  participants  in  Workforce 
Investment  Act  employment  and  training 
activities  do  not  displace  other 
employees? 

667.272    What  wage  and  labor  standards 
apply  to  participants  in  activities  under 
titlfelofWIA? 

667.274  What  health  and  safety  standards 
apply  to  the  working  conditions  of 
participants  in  activities  under  title  I  of 
WIA? 

667.275  What  are  a  recipient's  obligations 
to  ensure  nondiscrimination  and  equal 
opportunity,  as  well  as  nonparticipation 
in  sectarian  activities? 

Subpart  C— fleporting  Requirements 

667.300    What  are  the  reporting 

requirements  for  Workforce  Investment 
Act  programs? 

Subpart  D— Oversight  and  Monitoring 

667.400    Who  is  responsible  for  oversight 
and  monitoring  of  WIA  title  I  grants? 

667.410    What  are  the  oversight  roles  and 
responsibilities  of  recipients  and 
subrecipients? 

Subpart  E— Resolution  of  Findings  From 
Monitoring  and  Oversight  Reviews 

667.500    What  procedures  apply  to  the 
resolution  of  findings  arising  from 
audits,  investigations,  monitoring  and 
oversight  reviews? 

667.505    How  does  the  Department  resolve 
investigative  and  monitoring  findings? 

667.510    What  is  the  Grant  Officer 
resolution  process? 


Subpart  F— Grievance  Procedures, 
Complaints,  and  State  Appeals  Processes 

667.600    What  local  area,  State  and  direct 

recipient  grievance  procedures  must  be 

estabhshed? 
667.610    What  processes  does  the  Secretary 

use  to  review  State  and  local  grievances 

and  complaints? 
667.630    How  are  complaints  and  reports  of 

criminal  firaud  and  abuse  addressed 

under  WIA? 
667.640    What  additional  appeal  processes 

or  systems  must  a  State  have  for  the  WIA 

program? 
667.645    What  procediu«s  apply  to  the 

appeals  of  non-designation  of  local 

areas? 
667.650    What  procedures  apply  to  the 

appeals  of  the  Governor's  imposition  of 

sanctions  for  substantial  violations  or 

performance  failures  by  a  local  areas? 

Subpart  G— Sanctions,  Corrective  Actions, 
and  Waiver  of  Liability 

667.700    What  procedure  does  the 

Department  utilize  to  impose  sanctions 
and  corrective  actions  on  recipients  and 
subrecipients  of  WIA  grant  funds? 

667.705    Who  is  responsible  for  funds 
provided  under  title  I  of  WIA? 

667.710    What  actions  are  required  to 
address  the  failure  of  a  local  area  to 
comply  with  the  applicable  uniform 
administrative  provisions? 

667.720  How  does  the  Department  handle  a 
recipient's  request  for  waiver  of  liability 
under  WIA  section  lB4(d)(2)? 

667.730  What  is  the  procedure  to  handle  a 
recipient's  request  for  advance  approval 
of  contemplated  corrective  actions? 

667.740    What  procedure  must  be  used  for 
administering  the  offset/deduction 
provisions  at  WIA  section  184(c)? 

Subpart  H— Administrative  Adjudication 
and  Judicial  Review 

667.800    What  actions  of  the  Department 

may  be  appealed  to  the  Office  of 

Administrative  Law  Judges? 
667.810    What  rules  of  procedure  apply  to 

hearings  conducted  under  this  subpart? 
667.820     What  authority  will  the 

Administrative  Law  Judge  have  in 

ordering  relief  as  an  outcome  of  an 

administrative  hearing? 
667.825    What  special  rules  apply  to  reviews 

of  MSFW  and  WIAINA  grant  selections? 
667.830    When  will  the  Administrative  Law 

Judge  issue  a  decision? 
667.840    Is  there  an  alternative  dispute 

resolution  process  that  may  be  used  in 

place  of  an  OALJ  hearing? 
667.850    Is  there  judicial  review  of  a  final 

order  of  the  Secretary  issued  under  WIA 

section  186? 
667.860    Are  there  other  authorities  for  the 

pursuit  of  remedies  outside  of  the  Act? 

Subpart  (—Transition  Planning 

667.900    What  special  rules  apply  during 
the  JTPA/WIA  transition? 

Authority:  Sec.  506(c).  Pub.  L.  105-220;  20 
U.S.C.  9276(c). 


Subpart  A— Funding 

1667.100    When  do  Workforce  Investment 
Act  grant  funds  become  avallat>ie? 

(a)  Program  year.  Except  as  provided 
in  paragraph  (b)  of  this  section,  fiscal 
year  appropriations  for  programs  and 
activities  carried  out  under  title  I  of 
WIA  are  available  for  obligation  on  the 
basis  of  a  program  year.  A  program  year 
begins  on  July  1  in  the  fiscal  year  for 
which  the  appropriation  is  made  and 
ends  on  Jtuie  30  of  the  following  year. 

(b)  Youth  fund  availability.  Fiscal 
year  appropriations  for  a  program  year's 
youth  activities,  authorized  under 
chapter  4,  subtitle  B.  title  I  of  WIA.  may 
be  made  available  for  obligation 
beginning  on  April  1  of  the  fiscal  year 
for  which  the  appropriation  is  made. 

§  667.1 05    What  award  document 
authorizes  the  expenditure  of  WorMorce 
Investment  Act  funds  under  title  I  of  the 
Act? 

(a)  Agreement.  All  WIA  tide  I  funds 
that  are  awarded  by  grant,  contract  or 
cooperative  agreement  are  issued  imder 
an  agreement  between  the  Grant  Officer/ 
Contracting  Officer  and  the  recipient. 
The  agreement  describes  the  terms  and 
conditions  applicable  to  the  award  of 
WIA  title  I  funds. 

(b)  Grant  funds  awarded  to  States. 
Under  the  Governor/Secretary 
Agreement  described  in  §  667.110,  each 
program  year,  the  grant  agreement 
described  in  paragraph  (a)  of  this 
section  will  be  executed  and  signed  by 
the  Governor  or  the  Governor's 
designated  representative  and  Secretary 
or  the  Grant  Officer.  The  grant 
agreement  and  associated  Notices  of 
Obligation  are  the  basis  for  Federal 
obligation  of  funds  allotted  to  the  States 
in  accordance  with  WIA  sections  127(b) 
and  132(b)  for  each  program  year. 

(c)  Indian  and  Native  American 
Programs.  Awards  of  grants,  contracts  or 
cooperative  agreements  for  the  WIA 
Indian  and  Native  American  program 
will  be  made  to  eligible  entities  on  a 
competitive  basis  every  two  program 
"years  for  a  two-year  period,  in 
accordance  with  the  provisions  of  20 
CFR  part  668.  An  award  for  the 
succeeding  two-year  period  may  be 
made  to  the  same  recipient  on  a  non- 
competitive basis  if  the  recipient: 

(1)  Has  performed  satisfactorily:  and 

(2)  Submits  a  satisfactory  two-year 
program  plan  for  the  succeeding  two- 
year  grant,  contract  or  agreement  period. 

(d)  Migrant  and  Seasonal  Farmworker 
Programs.  (1)  Awards  of  grants  or 
contracts  for  the  Migrant  and  Seasonal 
Farmworker  program  will  be  made  to 
eligible  entities  on  a  competitive  basis 
every  two  program  years  for  a  two-year 
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period,  in  accordance  with  the 
provisions  of  20  CFR  part  669.  An 
award  for  the  succeeding  two-year 
period  may  be  made  to  the  same 
recipient  if  the  recipient: 

(i)  Has  performed  satisfactorily;  and 
(ii)  Submits  a  satisfactory  two-year 
program  plan  for  the  succeeding  two- 
year  period. 

(2)  A  grant  or  contract  may  be 
renewed  under  the  authority  of 
paragraph  {d)(l)  of  this  section  no  more 
than  once  during  any  four-year  period 
for  any  single  recipient. 

(e)  Job  Corps.  (1)  Awards  of  contracts 
will  be  made  on  a  competitive  basis 
between  the  Contracting  Officer  and 
eligible  entities  to  operate  contract 
centers  and  provide  operational  support 
services. 

(2)  The  Secretary  may  enter  into 
interagency  agreements  with  Federal 
agencies  for  funding,  establishment,  and 
operation  of  Civilian  Conservation 
Centers  for  Job  Corps  programs. 

(f)  Youth  Opportunity  Grants.  Awards 
of  grants  for  Youth  Opportunity 
programs  will  be  made  to  eligible  Local 
Boards  and  eligible  entities  for  a  one- 
year  period.  The  grants  may  be  renewed 
for  each  of  the  four  succeeding  years 
based  on  criteria  that  include  successful 
performance. 

(g)  Awards  under  WIA  sees.  171  and 
172.  (1)  Awards  of  grants,  contracts  or 
cooperative  agreements  will  be  made  to 
eligible  entities  for  programs  or 
activities  authorized  under  WIA 
sections  171  or  172.  These  funds  are  for: 

(i)  Demonstration; 

(ii)  Pilot; 

(iii)  Multi-service; 

(iv)  Research; 

(v)  Multi-State  projects;  and 

(vi)  Evaluations 

(2)  Grants  and  contracts  imder 
paragraphs  (g)(l)(i)  and  (ii)  of  this 
section  will  be  awarded  on  a 
competitive  basis,  except  that  a 
noncompetitive  award  may  be  made  in 
the  case  of  a  project  that  is  funded 
jointly  with  other  public  or  private 
entities  that  provide  a  portion  of  the 
funding. 

(3)  Contracts  and  grants  imder 
paragraphs  (g)(l)(iii),  (iv),  and  (v)  of  this 
section  in  amounts  that  exceed  $100,000 
will  be  awarded  on  a  competitive  basis, 
except  that  a  noncompetitive  award  may 
be  made  in  the  case  of  a  project  that  is 
funded  jointly  with  other  public  or 
private  sector  entities  that  provide  a 
substantial  portion  of  the  assistance 
under  the  grant  or  contract  for  the 
project. 

(4)  Grants  or  contracts  for  carrying  out 
projects  in  paragraphs  (g)(l)(iii),  (iv), 
and  (v)  of  this  section  may  not  be 
awarded  to  the  same  organization  for 


more  than  three  consecutive  years, 
unless  the  project  is  competitively 
reevaluated  within  that  period. 

(5)  Entities  with  nationally  recognized 
expertise  in  the  methods,  techniques 
and  knowledge  of  workforce  investment 
activities  will  be  provided  priority  in 
awarding  contracts  or  grants  for  the 
projects  under  paragraphs  (g)(l)(iii),  (iv), 
and  (v)  of  this  section. 

(6)  A  peer  review  process  will  be  used 
for  projects  imder  paragraphs  (g)(l){iii), 
(iv),  and  (v)  of  this  section  for  grants 
that  exceed  $500,000,  and  to  designate 
exemplary  and  promising  programs. 

(h)  Termination.  Each  grant 
terminates  when  the  period  of  fund 
availability  has  expired.  The  grant  must 
be  closed  in  accordance  with  the 
closeout  provisions  at  29  CFR  95.71  or 
97.50,  as  appropriate. 

§  067.1 07    What  is  the  period  of  availability 
for  expenditure  of  WIA  funds? 

(a)  Grant  funds  expended  by  States. 
Funds  allotted  to  States  under  WIA 
sections  127(b)  and  132(b),  for  any 
program  year  are  available  for 
expenditiue  by  the  State  receiving  the 
funds  only  during  that  program  year  and 
the  two  succeeding  program  years. 

(b)  Grant  funds  expended  by  local 
areas.  (1)  Funds  allocated  by  a  State  to 
a  local  area  under  WIA  section  128(b) 
and  133(b),  for  any  program  year  are 
available  for  expenditiue  only  diu'ing 
that  program  year  and  the  succeeding 
program  year. 

(2)  Fimds  which  are  not  expended  by 
a  local  area  in  the  two-year  period 
described  in  paragraph  Cb)(l)  of  this 
section,  must  be  returned  to  the  State. 
Funds  so  retiuned  are  available  for 
expenditure  by  State  and  local 
recipients  and  subrecipients  only  diuing 
the  third  program  year  of  availability. 
These  funds  may: 
(i)  Be  used  for  Statewide  projects,  or 
(ii)  Be  distributed  to  other  local  areas 
which  had  fully  expended  their 
allocation  of  funds  for  the  same  program 
year  within  the  two-year  period. 

(c)  fob  Corps.  Fimds  obligated  for  any 
program  year  for  any  Job  Corps  activity 
carried  out  under  title  I,  subtitle  C,  of 
WIA,  may  be  expended  during  that 
program  year  and  the  two  succeeding 
program  years. 

(d)  Funds  awarded  under  WIA  section 
1 71  and  1 72.  (a)  Funds  obligated  for  any 
program  year  for  a  program  or  activity 
authorized  under  section  171  or  172  of 
WIA  remain  available  until  expended. 

(e)  Other  programs  under  title  I  of 
WIA.  For  all  other  grants,  contracts  and 
cooperative  agreements  issued  imder 
title  I  of  WIA  the  period  of  availability 
for  expenditure  is  set  in  the  terms  and 
conditions  of  the  award  document. 


§  667.1 1 0    What  is  the  Governor/Secretary 
Agreement? 

(a)  To  establish  a  continuing 
relationship  under  the  Act,  the 
Governor  and  the  Secretary  will  enter 
into  a  Governor/Secretary  Agreement. 
The  Agreement  will  consist  of  a 
statement  assuring  that  the  State  will 
comply  with: 

(1)  The  Workforce  Investment  Act  and 
all  applicable  rules  and  regidations,  and 

(2)  The  Wagner-Peyser  Act  and  all 
apolicable  rules  and  regulations. 

(b)  The  Governor/Secretary 
Agreement  may  be  modified,  revised  or 
terminated  at  any  time,  upon  the 
agreement  of  both  parties. 

§  667.1 20  What  planning  information  must 
a  State  submit  In  order  to  receive  a  formula 
grant? 

Each  State  seeking  financial 
assistance  imder  WIA  sections  127 
(youth)  or  132  (adults  and  dislocated 
workers)  or  under  the  Wagner-Peyser 
Act  must  submit  a  single  State  Plan.  The 
requirements  for  the  plan  content  and 
the  plan  review  process  are  described  in 
WIA  section  112,  Wagner-Peyser  section 
8,  and  20  CFR  §652.6,  652.7,  and 
661.220. 

§  667. 1 30    How  are  WIA  title  I  formula 
funds  allocated  to  local  worMorce 
investment  areas? 

(a)  General.  The  Governor  must 
allocate  WIA  formula  funds  allotted  for 
services  to  youth,  adults  and  dislocated 
workers  in  accordance  with  WIA 
sections  128  and  133,  and  this  section. 

(1)  State  Boards  must  assist  Governors 
in  the  development  of  any  discretionary 
within-State  allocation  formulas.  (WIA 
sec.  111(d)(5).) 

(2)  Witldn-State  allocations  must  be 
made: 

(i)  In  accordance  with  the  allocation 
formulas  contained  in  WIA  section 
128(b)  and  133(b)  and  in  the  State 
workforce  investment  plan,  and  (ii) 
After  consultation  with  chief  elected 
officials  in  each  of  the  workforce 
investment  areas. 

(b)  State  Reserve.  (1)  Of  the  WIA 
formula  funds  allotted  for  services  to 
youth,  adults  and  dislocated  workers, 
the  Governor  must  reserve  funds  from 
each  of  these  sources  for  Statewide 
workforce  investment  activities.  In 
making  these  reservations,  the  Governor 
may  reserve  up  to  fifteen  (15)  percent 
from  each  of  these  sources.  Funds 
reserved  under  this  paragraph  may  be 
combined  and  spent  on  Statewide 
employment  and  training  activities,  for 
adults  and  dislocated  workers,  and 
Statewide  youth  activities,  as  described 
in  20  CFR  665.200  and  665.210,  without 
regard  to  the  funding  source  of  the 
reserved  funds. 
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(2)  The  Governor  must  reserve  a 
portion  of  the  dislocated  worker  funds 
for  Statewide  rapid  response  activities, 
as  described  in  WIA  section  134(a)(2)(A) 
and  20  CFR  665.310  through  665.330.  In 
making  this  reservation,  the  Governor 
may  reserve  up  to  twenty-five  (25) 
percent  of  the  dislocated  worker  funds. 

(c)  Youth  allocation  formula.  (1) 
Unless  the  Governor  elects  to  distribute 
funds  in  accordance  with  the 
discretionary  allocation  formula 
described  in  paragraph  (c)(2)  of  this 
section,  the  remainder  of  youth  funds 
not  reserved  under  paragraph  (b)(1)  of 
this  section  must  be  allocated: 

(i)  33  Va  percent  on  the  basis  of  the 
relative  niunber  of  imemployed 
individuals  in  areas  of  substantial 
unemployment  in  each  workforce 
investment  area,  compared  to  the  total 
number  of  unemployed  individuals  in 
all  areas  of  substantial  unemployment 
in  the  State; 

(ii)  33  Va  percent  on  the  basis  of  the 
relative  excess  number  of  unemployed 
individuals  in  each  workforce 
investment  area,  compared  to  the  total 
excess  nimiber  of  unemployed 
individuals  in  the  State;  and 

(iii)  33  Va  percent  on  the  basis  of  the 
relative  number  of  disadvantaged  youth 
in  each  workforce  investment  area, 
compared  to  the  total  number  of 
disadvantaged  youth  in  the  State.  [WIA 
sec.  128(b)(2)(A)(i)] 

(2)  Discretionary  youth  allocation 
formula.  In  lieu  of  making  the  formula 
allocation  described  in  paragraph  (c)(1) 
of  this  section,  the  State  may  allocate 
youth  funds  under  a  discretionary 
formula.  Under  that  formula,  the  State 
must  allocate  a  minimiun  of  70  percent 
of  youth  funds  not  reserved  imder 
paragraph  (b)(1)  of  this  section  on  the 
basis  of  the  formula  in  paragraph  (c)(1) 
of  this  section,  and  may  allocate  up  to 
30  percent  on  the  basis  of  a  formida 
that: 

(i)  Incorporates  additional  factors 
(other  than  the  factors  described  in 
pargraph  (c)(1)  of  this  section)  relating 
to: 

(A)  Excess  youth  poverty  in  urban, 
rural  and  suburban  local  areas;  and 

(B)  Excess  imemployment  above  the 
State  average  in  urban,  rural  and 
suburban  local  areas;  and 

(ii)  Was  developed  by  the  State  Board 
and  approved  by  the  Secretary  of  Labor 
as  part  of  the  State  workforce 
investment  plan.  (WlA  sec.  128(b)(3).) 

(d)  Adult  allocation  formula.  (1) 
Unless  the  Governor  elects  to  distribute 
funds  in  accordance  with  the 
discretionary  allocation  formula 
described  in  paragraph  (d)(2)  of  this 
section,  the  remainder  of  adult  funds 


not  reserved  under  paragraph  (b)(1)  of 
this  section  must  be  allocated: 

(i)  33V3  percent  on  the  basis  of  the 
relative  number  of  unemployed 
individuals  in  areas  of  substantial 
unemployment  in  each  workforce 
investment  area,  compared  to  the  total 
niunber  of  unemployed  individuals  in 
areas  of  substantial  imemployment  in 
the  State; 

(ii)  33  Va  percent  on  the  basis  of  the 
relative  excess  number  of  unemployed 
individuals  in  each  workforce 
investment  area,  compared  to  the  total 
excess  niunber  of  unemployed 
individuals  in  the  State;  and 

(iii)  33  Va  percent  on  the  basis  of  the 
relative  niunber  of  disadvantaged  adults 
in  each  workforce  investment  area, 
compared  to  the  total  number  of 
disadvantaged  adults  in  the  State.  (WIA 
sec.  133(b)(2)(A)(i)) 

(2)  Discretionary  adult  allocation 
formula.  In  lieu  of  making  the  formula 
allocation  described  in  paragraph 
(d)(l)of  this  section,  the  State  may 
allocate  adult  funds  under  an 
discretionary  formula.  Under  that 
formula,  the  State  must  allocate  a 
minimum  of  70  percent  of  adult  funds 
on  the  basis  of  such  formula  in 
paragraph  (d)(1)  of  this  section,  and  may 
allocate  up  to  30  percent  on  the  basis  of 
a  formula  that: 

(i)  Incorporates  additional  factors 
(other  than  the  factors  described  in 
paragraph  (d)(1)  of  this  section)  relating 
to: 

(A)  Excess  poverty  in  urban,  rural  and 
suburban  local  areas;  and 

(B)  Excess  imemployment  above  the 
State  average  in  urban,  rural  and 
suburban  local  areas;  and 

(ii)  Was  developed  by  the  State  Board 
and  approved  by  the  Secretary  of  Labor 
as  part  of  the  State  workforce 
investment  plan.  (WL\  sec.  133(b)(3).) 

(e)  Dislocated  worker  allocation 
formula.  (1)  The  remainder  of  dislocated 
worker  funds  not  reserved  under 
paragraph  (b)(1)  or  (b)(2)  of  this  section 
must  be  allocated  on  the  basis  of  a 
formula  prescribed  by  the  Governor  that 
distributes  funds  in  a  manner  that 
addresses  the  State's  worker 
readjustment  assistance  needs.  Funds  so 
distributed  must  not  be  less  than  60 
percent  of  the  State's  formula  allotment. 

(2)(i)  The  Governor's  dislocated 
worker  formula  must  use  the  most 
appropriate  information  available  to  the 
Governor,  including  information  on: 

(A)  Insured  unemplo3rment  data, 

(B)  Unemployment  concentrations, 

(C)  Plant  closings  and  mass  layoff 
data, 

(D)  Declining  industries  data, 

(E)  Farmer-rancher  economic 
hardship  data,  and 


(F)  Long-term  unemployment  data. 

(ii)  The  State  Plan  must  describe  the 
data  used  for  the  formula  and  the 
weights  assigned,  and  explain  the 
State's  decision  to  use  other  information 
or  to  omit  any  of  the  information 
sources  set  forth  in  paragraph  (e)(2)(i)  of 
this  section. 

(3)  The  Governor  may  not  amend  the 
dislocated  worker  formula  more  than 
once  for  any  program  year. 

(4)(i)  Dislocated  worker  funds  initially 
reserved  by  the  Governor  for  Statewide 
rapid  response  activities  in  accordance 
with  paragraph  (b)(2)  of  this  section  may 
be: 

(A)  Distributed  to  local  areas,  and  (B) 
Used  to  operate  projects  in  local  areas 
in  accordance  with  the  requirements  of 
WIA  section  134(a)(2)(A)  and  20  CFR 
665.310  through  665.330. 

(ii)  The  State  Plan  must  describe  the 
procedures  for  any  distribution  to  local 
areas,  including  the  timing  and  process 
for  determining  whether  a  distribution 
will  take  place. 

§667.140    Does  a  Local  Board  have  the 
auttwrity  to  transfer  funds  between 
programs? 

(a)  A  Local  Board  may  transfer  up  to 
20  percent  of  a  program  year  allocation 
for  adult  employment  and  training 
activities,  and  up  to  20  percent  of  a 
program  year  allocation  for  dislocated 
worker  employment  and  training 
activities  between  the  two  programs. 

(b)  Before  making  any  such  transfer,  a 
Local  Board  must  obtain  the  Governor's 
approval. 

(c)  Local  Boards  may  not  transfer 
funds  to  or  from  the  youth  program. 

§  667.1 50    What  reallotment  procedures 
does  the  Secretary  use? 

(a)  The  first  reallotment  of  funds 
among  States  will  occur  during  PY  2001 
based  on  obligations  in  PY  2000. 

(b)  The  Secretary  determines,  during 
the  first  quarter  of  the  program  year, 
whether  a  State  has  obligated  its 
required  level  of  at  least  80  percent  of 
the  funds  allotted  under  WIA  sections 
127  and  132  for  programs  serving  youth, 
adults,  and  dislocated  workers  for  the 
prior  year  as  separately  determined  for 
each  of  the  three  funding  streams. 
Unobligated  balances  are  determined 
based  on  allotments  adjusted  for  any 
allowable  transfer  between  the  adult 
and  dislocated  worker  funding  streams. 
The  amount  to  be  recaptured  from  each 
State  for  reallotment.  if  any,  is  based  on 
State  obligations  of  the  funds  allotted  to 
each  State  under  WIA  sections  127  and 
132  for  programs  serving  youth,  adults, 
or  dislocated  workers,  less  any  amount 
reserved  (up  to  5  percent  at  the  State 
level  and  up  to  10  percent  at  the  local 
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level)  for  the  costs  of  administration. 
This  amount,  if  any,  is  separately 
determined  for  each  funding  stream. 

(c)  The  Secretary  reallots  youth,  adult 
and  dislocated  worker  funds  among 
eligible  States  in  accordance  with  the 
provisions  of  WIA  sections  127(c)  and 
132(c),  respectively.  To  be  eligible  to 
receive  a  reallotment  of  youth,  adult,  or 
dislocated  worker  funds  imder  the 
reallotment  procedures,  a  State  must 
have  obligated  at  least  80  percent  of  the 
prior  program  year  allotment,  less  any 
amount  reserved  for  the  costs  of 
administration  of  youth,  adult,  or 
dislocated  worker  funds.  A  State's 
eligibility  to  receive  a  reallotment  is 
separately  determined  for  each  funding 
stream. 

§  667.1 60    What  reallocation  procedures 
must  the  Governors  use? 

(a)  The  Governor  may  reallocate 
youth,  adult,  and  dislocated  worker 
funds  among  local  areas  within  the  State 
in  accordance  with  the  provisions  of 
sections  128(c)  and  133(c)  of  the  Act.  If 
the  Governor  chooses  to  reallocate 
funds,  the  provisions  in  paragraphs  (b) 
and  (c)  of  this  section  apply. 

(b)  For  the  youth,  adult  and  dislocated 
worker  programs,  the  amount  to  be 
recaptured  from  each  local  area  for 
purposes  of  reallocation,  if  any,  must  be 
based  on  the  amount  by  which  the  prior 
year's  unobligated  balance  of  allocated 
funds  exceeds  20  percent  of  that  year's 
allocation  for  the  program,  less  any 
amount  reserved  (up  to  10  percent)  for 
the  costs  of  administration.  Unobligated 
balances  must  be  determined  based  on 
allocations  adjusted  for  any  allowable 
transfer  between  funding  streams.  This 
amoimt,  if  any,  must  be  separately 
determined  for  each  funding  stream. 

(c)  To  be  eligible  to  receive  youth, 
adult  or  dislocated  worker  funds  under 
the  reallocation  procedures,  a  local  area 
must  have  obligated  at  least  80  percent 
of  the  prior  program  year's  allocation, 
less  any  amount  reserved  (up  to  10 
percent)  for  the  costs  of  administration, 
for  youth,  adult,  or  dislocated  worker 
activities,  as  separately  determined.  A 
local  area's  eligibility  to  receive  a 
reallocation  must  be  separately 
determined  for  each  funding  stream. 

§  667.170    What  responsibility  review  does 
the  Department  conduct  for  awards  made 
under  WIA  title  I,  subtitle  D? 

(a)  Before  fmal  selection  as  a  potential 
grantee,  the  Department  conducts  a 
review  of  the  available  records  to  assess 
the  organization's  overall  responsibility 
to  administer  Federal  funds.  As  part  of 
this  review,  the  Department  may 
consider  any  information  that  has  come 
to  its  attention  and  will  consider  the 


organization's  history  with  regard  to  the 
management  of  other  grants,  including 
DOL  grants.  The  failure  to  meet  any  one 
responsibility  test,  except  for  those 
listed  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  section,  does  not  establish  that  the 
organization  is  not  responsible  unless 
the  failure  is  substantial  or  persistent 
(for  two  or  more  consecutive  years).  The 
responsibility  tests  include: 

(1)  The  organization's  efforts  to 
recover  debts  (for  which  three  demand 
letters  have  beeji  sent)  established  by 
final  agency  action  have  been 
unsuccessful,  or  that  there  has  been 
failure  to  comply  with  an  approved 
repayment  plan; 

(2)  Established  fraud  or  criminal 
activity  of  a  significant  nature  within 
the  organization. 

(3)  Serious  administrative  deficiencies 
identified  by  the  Department,  such  as 
failure  to  maintain  a  financial 
management  system  as  required  by 
Federal  regulations; 

(4)  Willml  obstruction  of  the  audit 
process; 

(5)  Failure  to  provide  services  to 
applicants  as  agriaed  to  in  a  current  or 
recent  grant  or  to  meet  applicable 
performance  standards; 

(6)  Failure  to  correct  deficiencies 
brought  to  the  grantee's  attention  in 
writing  as  a  result  of  monitoring 
activities,  reviews,  assessments,  or  other 
activities; 

(7)  Failure  to  return  a  grant  closeout 
package  or  outstanding  advances  within 
90  days  of  the  grant  expiration  date  or 
receipt  of  closeout  package,  whichever 
is  later,  unless  an  extension  has  been 
requested  and  granted;  final  billings 
reflecting  serious  cost  category  or  total 
budget  cost  overrun; 

(8)  Failing  to  submit  required  reports; 

(9)  Failure  to  properly  report  and 
dispose  of  government  property  as 
instructed  by  DOL; 

(10)  Failure  to  have  maintained 
effective  cash  management  or  cost 
controls  resulting  in  excess  cash  on 
hand; 

(11)  Failure  to  ensure  that  a 
subrecipient  complies  with  its  OMB 
Circular  A-133  audit  requirements 
specified  at  §  667.200(b); 

(12)  Failure  to  audit  a  subrecipient 
within  the  required  period; 

(13)  Final  disallowed  costs  in  excess 
of  five  percent  of  the  grsuit  or  contract 
award  if,  in  the  judgement  of  the  grant 
officer,  the  disallowances  are  egregious 
findings  and; 

(14)  Failure  to  establish  a  mechanism 
to  resolve  a  subrecipient's  audit  in  a 
timely  fashion. 

(b)  This  responsibility  review  is 
independent  of  the  competitive  process. 
Applicants  which  are  determined  to  be 


not  responsible  will  not  be  selected  as 
potential  grantees  irrespective  of  their 
standing  in  the  competition. 

Subpart  B— Administrative  Rules, 
Costs  and  Limitations 

§667.200    What  general  fiscal  and 
administrative  rules  apply  to  the  use  of  WIA 
title  I  funds? 

(a)  Uniform  fiscal  and  administrative 
requirements.  (1)  Except  as  provided  in 
paragraphs  (a)(3)  through  (6)  of  this 
section.  State,  local,  and  Indian  tribal 
government  organizations  that  receive 
grants  or  cooperative  agreements  under 
WIA  title  I  must  follow  the  common 
rule  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments"  which  is  codified 
at  29  CFR  part  97. 

(2)  Except  as  provided  in  paragraphs 
(a)(3)  through  (6)  of  this  section, 
institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations  must  the  follow  the 
common  rule  implementing  OMB 
Circular  A-110  which  is  codified  at  29 
CFR  part  95. 

(3)  In  addition  to  the  requirements  at 
29  CFR  95.48  or  29  CFR  97.36(i)  (as 
appropriate),  all  procurement  contracts 
and  other  transactions  between  Local 
Boards  and  units  of  State  or  local 
governments  must  be  conducted  only  on 
a  cost  reimbursement  basis.  No 
provision  for  profit  is  allowed.  (WIA 
sec.  184(a)(3)(B).) 

(4)  In  addition  to  the  requirements  at 
29  CFR  95.42  or  29  CFR  97.36(h)(3)  (as 
appropriate),  which  address  codes  of 
conduct  and  conflict  of  interest  issues 
related  to  employees: 

(i)  A  State  Board  member  or  a  Local    • 
Board  member  or  Youth  Council 
member  must  neither  cast  a  vote  on,  nor 
participate  in,  any  decision-making 
capacity  on  the  provision  of  services  by 
such  member  (or  any  organization 
which  that  member  directly  represents), 
nor  on  any  matter  which  would  provide 
any  direct  financial  benefit  to  that 
member  or  a  member  of  his  immediate 
family. 

(ii)  Neither  membership  on  the  State 
Board,  the  Local  Board  or  the  Youth 
Coimcil  nor  the  receipt  of  WIA  funds  to 
provide  training  and  related  services,  by 
itself,  violates  these  conflict  of  interest 
provisions. 

(5)  The  addition  method,  described  at 
29  CFR  95.24  or  29  CFR  97.25(g)(2)  (as 
appropriate),  must  be  used  for  the  all 
program  income  earned  under  WIA  title 
I  grants.  When  the  cost  of  generating 
program  income  has  been  charged  to  the 
program,  the  gross  amount  earned  must 
be  added  to  the  WIA  program.  However, 
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the  cost  of  generating  program  income 
must  be  subtracted  from  tibe  amount 
earned  to  establish  the  net  amount  of 
program  income  available  for  use  under 
the  grants  when  these  costs  have  not 
been  charged  to  the  WIA  program. 

(6)  Any  excess  of  revenue  over  costs 
incurred  for  services  provided  by  a 
governmental  or  non-profit  entity  must 
be  included  in  program  income.  (WIA 
sec.  195(7)(A)  and  (B).) 

(7)  On  a  fee-for-service  basis, 
employers  may  use  local  area  services, 
facilities,  or  equipment  funded  under 
title  I  of  WIA  to  provide  employment 
and  training  activities  to  incumbent 
workers: 

(i)  When  the  services,  facilities,  or 
equipment  are  not  being  used  by  eUgible 
participants; 

(ii)  If  their  use  does  not  affect  the 
ability  of  eligible  particpants  to  use  the 
services,  facilities,  or  equipment;  and 

(iii)  If  the  income  generated  from  such 
fees  is  used  to  carry  out  programs 
authorized  imder  this  title. 

(b)  Audit  requirements.  (1)  All 
governmental  and  non-profit 
organizations  must  follow  the  audit 
requirements  of  OMB  Circular  A-133. 
These  requirements  are  foimd  at  29  CFR 
97.26  for  governmental  organizations 
and  at  29  CFR  95.26  for  institutions  of 
higher  education,  hospitals,  and  other 
non-profit  organizations. 

(2){i)  The  Department  is  responsible 
for  audits  of  commercial  organizations 
which  are  direct  recipients  of  Federal 
financial  assistance  under  WIA  tide  I. 

(ii)  Commercial  organizations  which 
are  subrecipients  imder  WIA  title  I  and 
which  expend  more  than  the  minimiun 
level  specified  in  OMB  Circular  A-133 
($300,000  as  of  April  15, 1999)  must 
have  either  an  organization-wide  audit 
conducted  in  accordance  with  A-133  or 
a  program  specific  financial  and 
compliance  audit. 

[c]  Allowable  costs/cost  principles. 
All  recipients  and  subrecipients  must 
follow  the  Federal  allowable  cost 
principles  that  apply  to  their  kind  of 
organizations.  The  DOL  regulations  at 
29  CFR  95.27  and  29  CFR  97.22  identify 
the  Federal  principles  for  determining 
allowable  costs  which  each  kind  of 
recipient  and  subrecipient  must  follow. 
The  applicable  Federal  principles  for 
each  kind  of  recipient  are  described  in 
paragraphs  (c)(1)  through  (5)  of  this 
section;  all  recipients  must  comply  with 
paragraph  (c)(6)  of  this  section.  For 
those  selected  items  of  cost  requiring 
prior  approval,  the  authority  to  grant  or 
deny  approval  is  delegated  to  the 
Governor  for  programs  funded  imder 
sections  127  or  132  of  the  Act. 

(1)  Allowable  costs  for  State,  local, 
and  Indian  tribal  government 


organizations  must  be  determined  imder 
OMB  Circular  A-B7,  "Cost  Principles 
for  State,  Local  and  Indian  Tribal 
Governments." 

(2)  Allowable  costs  for  non-profit 
organizations  must  be  determined  under 
OMB  Circular  A-122,  "Cost  Principles 
for  Non-Profit  Organizations." 

(3)  Allowable  costs  for  institutions  of 
higher  education  must  be  determined 
under  OMB  Circular  A-21,  "Cost 
Principles  for  Educational  Institutions." 

(4)  Allowable  costs  for  hospitals  must 
be  determined  in  accordance  under 
appendix  E  of  45  CFR  part  74, 
"Principles  for  Determining  Costs 
Applicable  to  Research  and 
Development  Under  Grants  and 
Contracts  with  Hospitals." 

(5)  Allowable  costs  for  commercial 
organizations  and  those  non-profit 
organizations  listed  in  Attachment  C  to 
OMB  Circular  A-122  must  be 
determined  under  the  provisions  of  the 
Federal  Acquisition  Regulation  (FAR), 
at  48  CFR  part  31. 

(6)  In  addition  to  the  allowable  cost 
provisions  identified  above,  the  cost  of 
information  technology — computer 
hardware  and  software — ^will  only  be 
allowable  under  WIA  title  I  grants  when 
such  computer  technology  is  "Year  2000 
compliant"  To  meet  this  requirement, 
information  technology  must  be  able  to 
accurately  process  date/time  (including, 
but  not  limited  to,  calculating, 
comparing  and  sequencing)  bom,  into 
and  between  the  twentieth  and  twenty- 
first  centuries,  and  the  years  1999  and 
2000.  The  information  technology  must 
also  be  able  to  make  leap  year 
calculations.  Furthermore,  "Year  2000 
compliant"  information  technology, 
when  used  in  combination  with  other 
information  technology,  must  accurately 
process  date/time  data  if  the  other 
information  technology  properly 
exchanges  date/time  with  it. 

(d)  Government-wide  debarment  and 
suspension,  and  government-wide  drug- 
free  workplace  requirements.  All  WIA 
title  I  grant  recipients  and  subrecipients 
must  comply  with  the  government-wide 
requirements  for  debarment  and 
suspension,  and  the  government-wide 
requirements  for  a  drug-free  workplace 
codified  at  29  CFR  part  98. 

(e)  Restrictions  on  Lobbying.  All  WIA 
title  I  grant  recipients  and  subrecipients 
must  comply  with  the  restrictions  on 
lobbying  which  are  codified  in  the  DOL 
regulations  at  29  CFR  part  93. 

(f)  Nondiscrimination.  All  WIA  title  I 
recipients,  as  the  term  is  defined  in  29 
CFR  31.2(h),  must  comply  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  sec.  188 
and  its  implementing  regulations. 
Information  on  the  handling  of 


discrimination  complaints  by 
participants  and  other  interested  parties 
may  be  found  at  §  667.600(f)  of  this  part. 

(g)  Nepotism.  (1)  No  individual  may 
be  placed  in  a  WIA  employment  activity 
if  a  member  of  that  person's  immediate 
family  is  directly  supervised  by  or 
directly  supervises  that  individual. 

(2)  To  the  extent  that  an  applicable 
State  or  local  legal  requirement 
regarding  nepotism  is  more  restrictive 
than  this  provision,  such  State  or  local 
requirement  must  be  followed. 

§667.210    What  administrative  cost  limits 
apply  to  Worfcforca  Investment  Act  titla  I 
grants? 

(a)  Formula  grants  to  States: 

(1)  As  part  of  the  15  percent  that  a 
State  may  reserve  for  Statewide 
activities,  the  State  may  spend  up  to  five 
percent  (5%)  of  the  amount  allotted 
under  sections  127(b)(1),  132(b)(1)  and 
132(b)(2)  of  the  Act  for  the 
administrative  costs  of  Statewide 
workforce  investment  activities. 

(2)  Local  area  expenditures  for 
administrative  purposes  under  WIA 
formula  grants  are  limited  to  no  more 
than  ten  percent  (10%)  of  the  amoimt 
allocated  to  the  local  area  under 
sections  128(b)  and  133(b)  of  the  Act. 

(3)  Neither  the  five  percent  (5%)  of 
the  amount  allotted  that  may  be 
reserved  for  Statewide  administrative 
costs  nor  the  ten  percent  (10%)  of  the 
amount  allotted  that  may  be  reserved  for 
local  administrative  costs  need  to  be 
allocated  back  to  the  individual  funding 
streemis. 

(b)  Limits  on  administrative  costs  for 
programs  operated  under  subtitle  D  of 
title  I  will  be  identified  in  the  grant  or 
contract  award  document. 

(c)  Although  administrative  in  nature, 
costs  of  information  technology — 
computer  hardware  and  software — 
needed  for  tracking  and  monitoring  of 
WIA  program,  participant,  or 
performance  requirements;  or  for 
collecting,  storing  and  disseminating 
information  under  the  core  services 
provisions  at  sections  134(d)(2)(E),  (F), 
(G),  (H)  and  (I)  of  the  Act,  are  excluded 
from  the  administrative  cost  limit 
calculation. 

(d)  In  a  One-Stop  environment, 
administrative  costs  borne  by  other 
sources  of  funds,  such  as  the  Wagner- 
Peyser  Act,  are  not  included  in  the 
administrative  cost  limit  calculation. 
Each  program's  administrative  activities 
area  chargeable  to  its  own  grant  and 
subject  to  its  own  administrative  cost 
limitations. 
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§  667.220    What  Workforce  Investment  Act 
title  I  functions  and  activities  constitute  the 
costs  of  administration  subject  to  the 
administrative  cost  limit? 

(a)  The  costs  of  administration  are 
that  allocable  portion  of  necessary  and 
allowable  costs  that  are  associated  with 
the  overall  management  and 
administration  of  the  workforce 
investment  system  and  which  are  not 
related  to  the  direct  provision  of 
workforce  investment  activities.  These 
costs  can  be  both  personnel  and  non- 
personnel  and  both  direct  and  indirect. 

(b)  The  costs  of  administration 
include  the  costs  associated  with 
performing  the  responsibilities  of  the 
State  and  Local  Workforce  Investment 
Boards  and  of  chief  elected  officials  or 
boards  of  chief  elected  officials  required 
for  the  local  public/private  partnership. 
The  specific  responsibilities  of  these 
boards  and  officials  include,  but  are  not 
limited  to,  those  identified  in  the 
sections  of  the  Act  dealing  with 
workforce  investment  boards  and  areas 
and  one-stop  systems,  (WIA  sees. 
111(d),  116, 117(d),  (e)  &  (h)(4),  and 
121(a)),  such  as: 

(1)  Performing  overall  general 
administrative  functions  and 
coordination  of  those  functions  under 
WIA  title  I  including: 

(i)  Preparing  program  plans,  budgets, 
related  schedules,  and  amendments  or 
modifications  thereto; 

(ii)  Negotiating  MOUs  and  awarding 
specific  subgrants,  contracts,  and 
purchase  orders  through  appropriate 
procurement  processes, 

(iii)  Conducting  public  relations 
activities  which  are  not  related  to 
program  outreach, 

(iv)  Developing  systems  and 
procedures,  including  information 
systems  for  assuring  compliance  with 
program  requirements,  except: 

(A)  Those  needed  for  tracking  and 
monitoring  of  WIA  program,  participant, 
or  performance  requirements;  or 

(B)  For  collecting,  storing  and 
disseminating  information  under  the 
core  services  provisions  at  WIA  sections 
134(d)(2)(E),  (F),  (G).  (H)  and  (I)  and 
information  necessary  to  comply  with 
WIA  section  188  and  its  implementing 
regulations. 

(v)  Coordinating  the  resolution  of 
findings  arising  from  audits,  reviews, 
investigations  and  incident  reports,  and 

(vi)  Performing  administrative 
services,  including  such  services  as 
general  legal  services,  financial 
management  and  accounting  services, 
audit  services;  and  managing 
purchasing,  property,  payroll,  and 
personnel; 

(2)  Performing  oversight 
responsibilities  including  monitoring  of 


WIA  programs,  projects  and 
subrecipients,  and  related  systems  and 
processes  for  compliance  with  program 
requirements, 

(3)  Costs  for  goods  and  services 
required  for  administration  of  the 
program,  including  goods  and  services 
such  as  rental  or  purchase  of  equipment, 
utilities,  office  supplies,  postage,  and 
rental  and  maintenance  of  office  space; 

(4)  The  costs  of  organization- wide 
management  functions; 

(5)  Travel  costs  incurred  for  official 
business  in  carrying  out  administrative 
activities  or  the  overall  management  of 
the  WIA  system;  and 

(6)  Costs  of  information  systems  not 
related  to  the  tracking  and  monitoring  of 
WIA  program,  participant,  or 
performance  requirements;  or  for 
collecting,  storing  and  disseminating 
information  under  the  core  services 
provisions  at  sections  134(d)(2)(E),  (F). 
(G),  (H)  and  (I)  of  the  Act,  (for  example, 
personnel,  accoimting  and  payroll 
systems). 

(c)(1)  That  portion  of  the  costs  of  One- 
Stop  operators  which  are  associated 
with  the  performance  of  the 
administrative  functions  described  in 
paragraph  (b)  of  this  section  are 
classified  as  administrative  costs.  That 
portion  of  the  costs  of  one-stop 
operators  which  are  associated  with  the 
direct  provision  of  workforce 
investment  activities  are  classified  as 
program  costs. 

(2)  Personnel  and  related  non- 
personnel  costs  of  the  recipient's  or 
subrecipient's  staff,  including  project 
directors,  who  perform  both 
administrative  and  programmatic 
services  or  activities  may  be  allocated  as 
administrative  or  program  costs  to  the 
benefitting  cost  objectives/categories 
based  on  documented  distributions  of 
actual  time  worked  or  other  equitable 
cost  allocation  methods. 

(3)  Costs  of  staff  who  provide  program 
services  directly  to  participants  and, 
where  applicable,  the  first  line 
supervisors  and/or  team  leaders 
responsible  for  those  staff  are  classified 
as  a  program  cost. 

(4)  Specific  costs  charged  to  an 
overhead  or  indirect  cost  pool  that  can 
be  identified  directly  as  a  program  cost 
may  be  charged  as  a  program  cost. 
Documentation  of  such  charges  must  be 
maintained. 

(5)  The  costs  of  contracts,  whether 
fixed  price  or  cost  reimbursement, 
awarded  for  the  purpose  of  obtaining 
specific  goods  or  services  may  be 
charged  to  the  administration  or 
program  category  based  on  the  purpose 
for  which  the  contract  was  awarded. 


(6)  The  following  information  systems 
and  data  entry  costs  are  charged  to  die 
program  category. 

(i)  Tracking  or  monitoring  of 
participant  and  performance 
information; 

(ii)  Employment  statistics 
information,  including  job  listing 
information,  job  skills  information,  and 
demand  occupation  information; 

(iii)  Performance  and  program  cost 
information  on  eligible  providers  of 
training  services,  youth  activities,  and 
appropriate  education  activities; 

(iv)  Local  area  performance 
information;  and 

(v)  Information  relating  to  supportive 
services  and  unemployment  insurance 
claims  for  programi  participants; 

(7)  Continuous  improvement 
activities  are  charged  to  administration 
or  program  category  based  on  the 
purpose  or  nature  of  the  activity  to  be 
improved.  Documentation  of  such 
charges  must  be  maintained. 

§  667.250    What  requirements  relate  to  the 
enforcement  of  the  Military  Selective 
Service  Act? 

The  requirements  relating  to  the 
enforcement  of  the  Military  Selective 
Service  Act  are  found  at  WIA  section 
189(h). 

§  667^60    May  WIA  title  I  funds  be  spent 
for  construction? 

WIA  title  I  funds  must  not  be  spent  on 
construction  or  purchase  of  facilities  or 
buildings  except: 

(a)  To  meet  a  recipient's,  as  the  term 
is  defined  in  29  CFR  31.2(h),  obligation 
to  provide  physical  and  programmatic 
accessibility  and  reasonable 
accommodation,  as  required  by  section 

.  504  of  the  Rehabilitation  Act  of  1973.  as 
amended,  and  the  Americans  vnth 
Disabilities  Act  of  1990,  as  amended; 

(b)  To  fund  repairs,  alterations  and 
capital  improvements  of: 

(1)  SESA  real  property,  identified  at 
WIA  section  193,  using  a  formula  that 
assesses  costs  proportionate  to  space 
utilized; 

(2)  JTPA  owned  property  which  is 
transferred  to  WIA  title  I  programs; 

(c)  For  Job  Corps  facilities,  as 
authorized  by  WIA  section  160{3){B); 
and 

(d)  To  fund  disaster  relief 
employment  on  projects  for  demolition, 
cleaning,  repair,  renovation,  and 
reconstruction  of  damaged  and 
destroyed  structures,  facilities,  and 
lands  located  within  a  disaster  area. 
(WL\  sec.  173(d).) 

§667.262    Are  employment  generating 
activities,  or  similar  activities,  allowable 
under  WIA  titte  I? 

(a)  Under  WIA  section  181(e),  WIA 
title  I  funds  may  not  be  spent  on 
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employment  generating  activities, 
economic  development,  and  other 
similar  activities,  unless  they  are 
directly  related  to  training  for  eligible 
individuals.  For  purposes  of  this 
section,  employer  outreach  and  job 
development  activities  are  directly 
related  to  training  for  eUgible 
individuals. 

(b)  These  employer  outreach  and  job 
development  activities  include: 

(1)  Contacts  vdth  potential  employers 
for  the  purpose  of  placement  of  WIA 
participants; 

(2)  Participation  in  business 
associations  (such  as  chambers  of 
commerce); 

(3)  WIA  staff  participation  on 
economic  development  boards  and 
commissions,  and  work  with  economic 
development  agencies,  to: 

(i)  Provide  information  about  WIA 
programs, 

(ii)  Assist  in  making  informed 
decisions  about  community  job  training 
needs,  and 

(iii)  Promote  the  use  of  first  source 
hiring  agreements  and  enterprise  zone 
vouchering  services, 

(4)  Active  participation  in  local 
business  resource  centers  (incubators)  to 
provide  technical  assistance  to  small 
and  new  business  to  reduce  the  rate  of 
business  failure; 

(5)  Subscriptions  to  relevant 
publications; 

(6)  General  dissemination  of 
information  on  WIA  programs  and 
activities; 

(7)  The  conduct  of  labor  market 
surveys; 

(8)  The  development  of  on-the-job 
training  opportunities;  and  (9)  Other 
allowable  WIA  activities  in  the  private 
sector.  (WIA  sec.  181(e).) 

§667.264    What  Other  activities  are 
prohibited  under  titie  I  of  WIA? 

(a)  WIA  title  I  funds  must  not  be  spent 
on: 

(1)  The  wages  of  incumbent 
employees  during  their  participation  in 
economic  development  activities 
provided  through  a  Statewide  workforce 
investment  system,  (WIA  sec. 
181(b)(1).); 

(2)  Public  service  employment,  except 
to  provide  disaster  relief  employment, 
as  specifically  authorized  in  section 
173(d)  of  WIA,  (WIA  sec.  195(10)); 

(3)  Expenses  prohibited  under  any 
other  Federal,  State  or  local  law  or 
regulation. 

(b)  WIA  formula  funds  available  to 
States  and  local  areas  under  subtitle  B, 
title  I  of  WIA  must  not  be  used  for 
foreign  travel.  (WIA  sec.  181(e).) 


S  667.266    What  are  the  limitations  related 
to  sectarian  activities? 

(a)  WIA  title  I  funds  may  not  be  spent 
on  the  employment  or  training  of 
participants  in  sectarian  activities. 

(b)  Participants  must  not  be  employed 
under  title  I  of  WIA  to  carry  out  the 
construction,  operation,  or  maintenance 
of  any  part  of  any  facility  that  is  used 

or  to  be  used  for  sectarian  instruction  or 
as  a  place  for  religious  worship. 
However,  WIA  funds  may  be  used  for 
the  maintenance  of  a  facility  that  is  not 
primarily  or  inherently  devoted  to 
sectarian  instruction  or  religious 
worship  if  the  organization  operating 
the  facility  is  part  of  a  program  or 
activity  providing  services  to  WIA 
participants.  (WIA  sec.  188(a)(3).) 

§667.268    What  prohibitions  apply  to  the 
use  of  WIA  title  I  funds  to  encourage 
business  relocation? 

(a)  WIA  funds  may  not  be  used  or 
proposed  to  be  used  for: 

(1)  The  encouragement  or  inducement 
of  a  business,  or  part  of  a  business,  to 
relocate  from  any  location  in  the  United 
States,  if  the  relocation  results  in  any 
employee  losing  his  or  her  job  at  the 
original  location; 

(2)  Customized  training,  skill  training, 
or  on-the-job  training  or  company 
specific  assessments  of  job  applicants  or 
employees  of  a  business  or  a  part  of  a 
business  that  has  relocated  from  any 
location  in  the  United  States,  imtil  the 
company  has  operated  at  that  location 
for  120  days,  if  the  relocation  has 
resulted  in  any  employee  losing  his  or 
her  jobs  at  the  original  location. 

(b)  Pre-award  review.  To  verify  that 
an  establishment  which  is  new  or 
expanding  is  not,  in  fact,  relocating 
employment  from  another  area, 
standardized  pre-award  review  criteria 
developed  by  the  State  must  be 
completed  and  documented  jointly  by 
the  local  area  with  the  establishment  as 
a  prerequisite  to  WIA  assistance.  The 
review  must  include  names  under 
which  the  establishment  does  business, 
including  predecessors  and  successors 
in  interest;  the  name,  title,  and  address 
of  the  company  official  certifying  the 
information,  and  whether  WIA 
assistance  is  sought  in  connection  with 
past  or  impending  job  losses  at  other 
facilities,  including  a  review  of  whether 
WARN  notices  relating  to  the  employer 
have  been  filed.  (WIA  sec.  181(d).) 

§  667.269    What  procedures  and  sanctions 
apply  to  violations  of  §§  667.260  through 
667.268? 

(a)  The  Secretary  will  promptly 
review  and  take  appropriate  action  with 
regard  to  alleged  violations  of  the 
provisions  relating  to: 


(1)  Employment  generating  activities 
(§667.262); 

(2)  Other  prohibited  activities 
(§  667.264); 

(3)  The  limitation  related  to  sectarian 
activities  (§667.266); 

(4)  The  use  of  WIA  title  I  funds  to 
encourage  business  relocation 
(§667.268). 

(b)  Procedures  for  the  investigation 
and  resolution  of  the  violations  are 
provided  for  under  the  Grant  Officer's 
resolution  process  at  §667.510  of  this 
subpart.  Sanctions  and  remedies  are 
provided  for  under  WIA  section  184(c) 
for  violations  of  the  provisions  relating 
to: 

(1)  Construction  (§667.260); 

(2)  Employment  generating  activities 
(§667.262); 

(3)  Other  prohibited  activities 
(§667.264);  and 

(4)  The  limitation  related  sectarian 
activities  in  (§  667.266(a)). 

(c)  Sanctions  and  remedies  are 
provided  for  under  WIA  section 
181(d)(3)  for  violations  of  §667.268  of 
this  subpart,  which  addresses  business 
relocation. 

(d)  Violations  of  §  667.266(b)  will  be 
handled  in  accordance  with  the  DOL 
nondiscrimination  regulations 
implementing  WIA  section  188. 

§  667.270    What  safeguards  are  there  to 
ensure  that  participants  in  Woricforce 
Investment  Act  employment  and  training 
activities  do  not  displace  ottrar  employees? 

(a)  A  participant  in  a  program  or 
activitiy  authorized  under  title  I  of  WIA 
must  not  displace  (including  a  partial 
displacement,  such  as  a  reduction  in  the 
hours  of  nonovertime  work,  wages,  or 
employment  benefits)  any  currently 
employed  employee  (as  of  the  date  of 
the  participation). 

(b  j  A  program  or  activity  authorized 
under  title  I  of  WIA  must  not  impair 
existing  contracts  for  services  or 
collective  bargaining  agreements.  When 
a  program  or  activity  authorized  under 
title  I  of  WIA  would  be  inconsistent 
with  a  collective  bargaining  agreement, 
the  appropriate  labor  organization  and 
employer  must  provide  written 
concurrence  before  the  program  or 
activity  begins. 

(c)  A  participant  in  a  program  or 
activity  under  title  I  of  WIA  may  not  be 
employed  in  or  assigned  to  a  job  if: 

(1)  Any  other  individual  is  on  layoff 
from  the  same  or  any  substantially 
equivalent  job; 

(2)  The  employer  has  terminated  the 
employment  of  any  regular, 
unsubsidized  employee  or  otherwise 
caused  an  involimtary  reduction  in  its 
workforce  with  the  intention  of  filling 
the  vacancy  so  created  with  the  WIA 
participant;  or 
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(3)  The  job  is  created  in  a  promotional 
line  that  infringes  in  any  way  on  the 
promotional  opportunities  of  currently 
employed  workers. 

(a)  Regular  employees  and  program 
participants  alleging  displacement  may 
file  a  complaint  under  the  applicable 
grievance  procedures  found  at  §  667.600 
of  this  part.  {WIA  sec.  181.) 

§  667.272  What  wage  and  labor  standards 
apply  to  participants  in  activities  under  title 
I  of  WIA? 

(a)  Individuals  in  on-the-job  training 
or  individuals  employed  in  activities 
under  title  I  of  WIA  must  be 
compensated  at  the  same  rates, 
including  periodic  increases,  as  trainees 
or  employees  who  are  similarly  situated 
in  similar  occupations  by  the  same 
employer  and  who  have  similar 
training,  experience  and  skills.  Such 
rates  must  be  in  accordance  with 
applicable  law,  but  may  not  be  less  than 
the  higher  of  the  rate  specified  in 
section  6(a)(1)  of  the  Fair  Labor 
Standards  Act  of  1938  (29  U.S.C. 
206(a)(1))  or  the  applicable  State  or  local 
minimum  wage  law. 

(b)  Individuals  in  on-the-job  training 
or  individuals  employed  in  programs 
and  activities  under  Title  I  of  WIA  must 
be  provided  benefits  and  working 
conditions  at  the  same  level  and  to  the 
same  extent  as  other  trainees  or 
employees  working  a  similar  length  of 
time  and  doing  the  same  type  of  work. 

(c)  Allowances,  earnings,  and 
payments  to  individuals  participating  in 
programs  under  Title  I  of  WIA  are  not 
considered  as  income  for  purposes  of 
determining  eligibility  for  and  the 
amount  of  income  transfer  and  in-kind 
aid  furnished  under  any  Federal  or 
Federally  assisted  program  based  on 
need  other  than  as  provided  under  the 
Social  Security  Act  (42  USC  301  et  seq.). 
(WIA  sec.  181(a)(2).) 

§667.274    What  health  and  safety 
standards  apply  to  the  working  conditions 
of  participants  in  activities  under  title  I  of 
WIA? 

(a)  Health  and  safety  standards 
established  under  Federal  and  State  law 
otherwise  applicable  to  working 
conditions  of  employees  are  equally 
applicable  to  working  conditions  of 
participants  engaged  in  programs  and 
activities  under  Title  I  of  WIA. 

(b)(1)  To  the  extent  that  a  State 
workers'  compensation  law  applies, 
workers'  compensation  must  be 
provided  to  participants  in  programs 
and  activities  under  Title  I  of  WIA  on 
the  same  basis  as  the  compensation  is 
provided  to  other  individuals  in  the 
State  in  similar  employment. 

(2)  If  a  State  workers'  compensation 
law  applies  to  a  participant  in  work 


experience,  workers'  compensation 
benefits  must  be  available  with  respect 
to  injuries  suffered  by  the  participant  in 
such  work  experience.  If  a  State 
workers'  compensation  law  does  not 
apply  to  a  participant  in  work 
experience,  insurance  coverage  must  be 
secured  for  injuries  suffered  by  the 
participant  in  the  course  of  such  work 
experience. 

§  667.275    What  are  a  recipient's 
obligations  to  ensure  nondiscrimination 
and  equal  opportunity,  as  well  as 
nonparticipation  in  sectarian  activities? 

(a)(1)  Recipients,  including  State  and 
local  workforce  investment  boards,  One- 
Stop  operators,  service  providers, 
vendors  and  subrecipients,  must  comply 
with  the  nondiscrimination  and  equal 
opportunity  provisions  of  WIA  section 
188  and  its  implementing  regulations. 

(2)  Nondiscrimination  and  equal 
opportimity  requirements  and 
procedures,  including  complaint 
processing  and  compliance  reviews,  are 
governed  by  the  regulations 
implementing  WIA  sec.  188  and  are 
administered  and  enforced  by  the  DOL 
Civil  Rights  Center. 

(3)  As  described  in  §  667.260(a),  funds 
may  be  used  to  meet  a  recipient's 
obligation  to  provide  physical  and 
programmatic  accessibility  and 
reasonable  accommodation  in  regard  to 
the  WIA  program,  as  required  by  section 
504  of  the  Rehabilitation  Act  of  1973,  as 
amended,  and  the  Americans  with 
Disabilities  Act  of  1990,  as  amended. 

(b)  Except  with  respect  to  the 
maintenance  of  a  facility  that  is  not 
primarily  or  inherently  devoted  to 
sectarian  instruction  or  religious 
worship,  in  a  case  in  which  the 
organization  operating  the  facility  is 
part  of  a  program  or  activity  providing 
services  to  participants,  the  employment 
or  training  of  participants  in  sectarian 
activities  is  prohibited. 

Subpart  C — Reporting  Requirements 

§667.300    What  are  the  reporting 
requirements  for  Workforce  Investment  Act 
programs? 

(a)  General.  All  States  and  other  direct 
grant  recipients  must  report  financial, 
participant,  and  performance  data  in 
accordance  with  instructions  issued  by 
DOL.  Required  reports  must  be 
submitted  no  more  frequently  than 
quarterly  within  a  time  period  specified 
in  the  reporting  instructions. 

(b)  Subrecipient  reporting.  (1)  A  State 
or  other  direct  grant  recipient  may 
impose  different  forms  or  formats, 
shorter  due  dates,  and  more  frequent 
reporting  requirements  on 
subrecipients.  However,  the  recipient  is 


required  to  meet  the  reporting 
requirements  imposed  by  DOL. 

(2)  If  a  State  intends  to  impose 
different  reporting  requirements,  it  must 
describe  those  reporting  requirements  in 
its  State  WL\  plan. 

(c)  Financial  reports.  (1)  Each  grant 
recipient  must  submit  financial  reports 
to  DOL. 

(2)  Reports  must  include  any  income 
or  profits  earned,  including  such 
income  or  profits  earned  by 
subrecipients,  and  any  costs  incurred 
(such  as  stand-in  costs)  that  are 
otherwise  allowable  except  for  funding 
limitations.  (WL\  sec.  185(f)(2)) 

(3)  Reported  expenditures  and 
program  income,  including  any  profits 
earned,  must  be  on  the  accrual  basis  of 
accounting  and  cmnulative  by  fiscal 
year  of  appropriation.  If  the  recipient's 
accounting  records  are  not  normally 
kept  on  the  accrual  basis  of  accounting, 
the  recipient  must  develop  accrual 
information  through  an  analysis  of  the 
documentation  on  hand. 

(d)  Due  date.  Financial  reports  and 
participant  data  reports  are  due  no  later 
than  45  days  after  the  end  of  each 
quarter  unless  otherwise  specified  in 
reporting  instructions.  A  final  financial 
report  is  required  90  days  after  the 
expiration  of  a  funding  period  or  the 
termination  of  grant  support. 

(e)  Annual  Performance  Progress 
Report.  An  annual  performance  progress 
report  for  each  of  the  three  programs 
under  title  I,  subpart  B  is  required  by 
WL\  section  136(d). 

(1)  A  State  failing  to  submit  any  of 
these  annual  performance  progress 
reports  within  45  days  of  the  due  date 
may  have  its  grant  (for  that  program  or 
all  title  I,  subpart  B  programs)  for  the 
succeeding  year  reduced  by  as  much  as 
five  percent,  as  provided  by  WIA 
section  136(g)(1)(B). 

(2)  States  submitting  annual 
performance  progress  reports  that 
cannot  be  validated  or  verified  as 
accurately  counting  and  reporting 
activities  in  accordance  with  the 
reporting  instructions,  may  be  treated  as 
failing  to  submit  annual  reports,  and  be 
subject  to  sanction.  Sanctions  related  to 
State  performance  or  failure  to  submit 
these  reports  timely  cannot  result  in  a 
total  grant  reduction  of  more  than  five 
percent.  Any  sanction  would  be  in 
addition  to  having  to  repay  the  amount 
of  any  incentive  funds  granted  based  on 
the  invalid  report. 

Subpart  D — Oversight  and  iMonitoring 

§  667.400    Who  Is  responsible  for  oversight 
and  monitoring  of  WIA  title  I  grants? 

(a)  The  Secretary  is  authorized  to 
monitor  all  recipients  and  subrecipients 
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of  all  grants  awarded  and  funds 
expended  under  WIA  title  I  to 
determine  compliance  with  the  Act  and 
these  regulations,  and  may  investigate 
any  matter  deemed  necessary  to 
determine  such  compliance.  Federal 
oversight  will  be  conducted  primarily  at 
the  recipient  level. 

(b)  In  each  fiscal  year,  the  Secretary 
will  also  conduct  in-depth  reviews  in 
several  States,  including  financial  and 
performance  audits,  to  assure  that  funds 
are  spent  in  accordance  with  the  Act. 
Priority  for  such  in-depth  reviews  will 
be  given  to  States  not  meeting  annual 
adjusted  levels  of  performance. 

(c)(1)  Each  recipient  and  subrecipient 
must  continuously  monitor  grant- 
supported  activities  in  accordance  with 
the  imiform  administrative 
requirements  at  29  CFR  parts  95  and  97, 
as  applicable,  including  the  applicable 
cost  principles  indicated  at  29  CFR 
97.22(b)  or  29  CFR  95.27,  for  all  entities 
receiving  WIA  title  I  funds.  For 
governmental  imits,  the  appUcable 
requirements  are  at  29  CFR  part  97.  For 
non-profit  organizations,  the  appUcable 
requirements  are  at  29  CFR  part  95. 

(2)  In  the  case  of  grants  under  WIA 
sees.  127  and  132,  the  Governor  must 
develop  a  State  monitoring  system  that 
meets  the  requirements  of  §  667.410(b) 
of  this  subpart.  The  Governor  must 
monitor  Local  Boards  annually  for 
compliance  with  applicable  laws  and 
regulations  in  accordance  with  the  State 
monitoring  system.  Monitoring  must 
include  an  annual  review  of  each  local 
area's  compliance  with  the  uniform 
administrative  requirements. 

§  667.41 0    What  are  the  oversight  roles  and 
responsibilities  of  recipients  and 
subreclpients? 

(a)  Roles  and  responsibilities  for  all 
recipients  and  subrecipients  of  funds 
under  WIA  title  I  in  general.  Each 
recipient  and  subrecipient  must  conduct 
regiilar  oversight  and  monitoring  of  its 
WIA  activities  and  those  of  its 
subrecipients  and  contractors  in  order 
to: 

(1)  Determine  that  expenditures  have 
been  made  against  the  cost  categories 
and  within  the  cost  limitations  specified 
in  the  Act  and  these  regulations; 

(2)  Determine  whether  or  not  there  is 
compUance  with  other  provisions  of  the 
Act  and  these  regulations  and  other 
applicable  laws  and  regulations;  and 

(3)  Provide  technical  assistance  as 
necessary  and  appropriate. 

(b)  State  roles  and  responsibilities  for 
grants  under  WIA  sections  127  and  132. 

(1)  The  Governor  is  responsible  for 
the  development  of  the  State  monitoring 
system.  The  Governor  must  be  able  to 
demonstrate  to  the  Department,  through 


a  monitoring  plan  or  otherwise,  that  the 
State  monitoring  system  meets  the 
requirements  of  paragraph  (b)(2)  of  this 
section. 

(2)  The  State  monitoring  system  must: 

(i)  Provide  for  annual  on-site 
monitoring  reviews  of  local  areas' 
compUance  with  DOL  uniform 
administrative  requirements,  as  required 
by  WIA  section  184(a)(4); 

(ii)  Ensure  that  established  policies  to 
achieve  program  quality  and  outcomes 
meet  the  objectives  of  the  Act  and  these 
regulations,  including  the  provision  of 
services  by  One-Stop  Centers,  eligible 
providers  of  training  services,  and 
eligible  providers  of  youth  activities; 

(iii)  Enable  the  Governor  to  determine 
if  subrecipients  and  contractors  have 
demonstrated  substantial  compliance 
with  WIA  requirements;  and 

(iv)  Enable  the  Governor  to  determine 
whether  a  local  plan  will  be 
disapproved  for  failure  to  make 
acceptable  progress  in  addressing 
deficiencies,  as  required  in  WIA  sec. 
118(d)(1). 

(3)  The  State  must  conduct  an  annual 
on-site  monitoring  review  of  each  local 
area's  compliance  with  DOL  uniform 
administrative  requirements,  including 
the  appropriate  administrative 
requirements  for  subrecipients  and  the 
applicable  cost  principles  indicated  at 
§  667.200  for  aU  entities  receiving  WIA 
title  I  funds. 

(4)  The  Governor  must  require  that 
prompt  corrective  action  be  taken  if  any 
substantial  violation  of  standards 
identified  in  paragraphs  (b)(2)  or  (3)  of 
this  section  is  found.  (WIA  sec. 
184(a)(5).) 

(5)  The  Governor  must  impose  the 
sanctions  provided  in  WIA  sections 
184(b)  and  (c)  in  the  event  of  a 
subrecipients's  failure  to  take  required 
corrective  action  required  under 
paragraph  (b)(4)  of  this  section. 

(6)  The  Governor  may  issue  additional 
requirements  and  instructions  to 
subrecipients  on  monitoring  activities. 

(7)  Governor  must  certify  to  the 
Secretary  every  two  years  that: 

(i)  The  State  has  implemented 
imiform  administrative  requirements; 

(ii)  The  State  has  monitored  local 
areas  to  ensure  compliance  with 
uniform  administrative  requirements; 
and 

(iii)  The  State  has  taken  appropriate 
corrective  action  to  secure  such 
compUance.  (WIA  sec.  184(a)(6)(A),  (B), 
and  (C).) 


Subpart  E— Resolution  of  Rndlngs 
From  Monitoring  and  Oversight 
Reviews 

§  667.500    What  procedures  apply  to  ttw 
resolution  of  findings  arising  from  audits, 
investigations,  monitoring  and  oversight 
reviews? 

(a)  Resolution  of  subrecipient-level 
findings.  (1)  The  Governor  is 
responsible  for  resolving  findings  that 
arise  from  the  State's  monitoring 
reviews,  investigations  and  audits 
(including  0MB  Circular  A-133  audits) 
of  subrecipients. 

(2)  A  State  must  utilize  the  audit 
resolution,  debt  collection  and  appeal 
procedures  that  it  uses  for  other  Federal 
grant  programs. 

(3)  If  a  State  does  not  have  such 
procedures,  it  must  prescribe  standards 
and  procedures  to  be  used  for  this  grant 
program. 

(b)  Resolution  of  State  and  other 
direct  recipient  level  findings.  (1)  The 
Secretary  is  responsible  for  resolving 
findings  that  arise  from  Federal  audits, 
monitoring  reviews,  investigations, 
incident  reports,  and  recipient  level 
0MB  Circular  A-133  audits. 

(2)  The  Secretary  uses  the  DOL  audit 
resolution  process,  consistent  with  the 
Single  Audit  Act  of  1996  and  OMB 
Circular  A-133,  and  Grant  Officer 
Resolution  provisions  of  §  667.510  of 
this  subpart,  as  appropriate. 

(3)  A  final  determination  issued  by  a 
Grant  Officer  under  this  process  may  be 
appealed  to  the  DOL  Office  of 
Administrative  Law  Judges  under  the 
procedures  at  §  667.800  of  this  part. 

(c)  Resolution  of  nondiscrimination 
findings.  Findings  arising  from 
investigations  or  reviews  conducted 
under  nondiscrimination  laws  will  be 
resolved  in  accordance  with  WIA 
section  188  and  the  Department  of  Labor 
nondiscrimination  regulations 
implementing  WIA  section  188. 

§667.505  How  does  ttie  Department 
resolve  investigative  and  monitoring 
findings? 

(a)  As  a  result  of  an  investigation,  on- 
site  visit  or  other  monitoring,  the 
Department  notifies  the  recipient  of  the 
findings  of  the  investigation  and  gives 
the  recipient  a  period  of  time  (not  more 
than  60  days)  to  comment  and  to  take 
appropriate  corrective  actions. 

(b)  The  Grant  Officer  reviews  the 
complete  file  of  the  investigation  or 
monitoring  report  and  the  recipient's 
actions  under  paragraph  (a)  of  this 
section.  The  Grant  Officer's  review  takes 
into  account  the  sanction  provisions  of 
WIA  sections  184(b)  and  (c).  If  the  Grant 
Officer  agrees  with  the  recipient's 
handling  of  the  situation,  the  Grant 
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Officer  so  notifies  the  recipient.  This 
notification  constitutes  final  agency 
action. 

(c)  If  the  Grant  Officer  disagrees  with 
the  recipient's  handling  of  the  matter, 
the  Grant  Officer  proceeds  imder 
§667.510  of  this  subpart. 

§667.510    What  is  the  Grant  Officer 
resolution  process? 

(a)  General.  When  the  Grant  Officer  is 
dissatisfied  with  the  State's  disposition 
of  an  audit  or  other  resolution  of 
violations  (including  those  arising  out  of 
incident  reports  or  compliance  reviews), 
or  with  the  recipient's  response  to 
findings  resulting  from  investigations  or 
monitoring  report,  the  initial  and  final 
determination  process,  set  forth  in  this 
section,  is  used  to  resolve  the  matter. 

(b)  Initial  determination.  The  Grant 
Officer  makes  an  initial  determination 
on  the  findings  for  both  those  matters 
where  there  is  agreement  and  those 
where  there  is  disagreement  with  the 
recipient's  resolution,  including  the 
allowability  of  questioned  costs  or 
activities.  This  initial  determination  is 
based  upon  the  requirements  of  the  Act 
and  regulations,  and  the  terms  and 
conditions  of  the  grants,  contracts,  or 
other  agreements  under  the  Act. 

(c)  Informal  resolution.  Except  in  an 
emergency  situation,  when  the  Secretary 
invokes  the  authority  described  in  WIA 
section  184(e),  the  Grant  Officer  may  not 
revoke  a  recipient's  grant  in  whole  or  in 
part,  nor  institute  corrective  actions  or 
sanctions,  without  first  providing  the 
recipient  with  an  opportunity  to  present 
documentation  or  arguments  to  resolve 
informally  those  matters  in  controversy 
contained  in  the  initial  determination. 
The  initial  determination  must  provide 
for  an  informal  resolution  period  of  at 
least  60  days  from  issuance  of  the  initial 
determination.  If  the  matters  are 
resolved  informally,  the  Grant  Officer 
must  issue  a  final  determination  under 
paragraph  (d)  of  this  section  which 
notifies  the  parties  in  writing  of  the 
nature  of  the  resolution  and  may  close 
the  file. 

(d)  Grant  Officer's  final 
determination.  (1)  If  the  matter  is  not 
fullv  resolved  informally,  the  Grant 
Officer  provides  each  party  with  a 
written  final  determination  by  certified 
mail,  return  receipt  requested.  For 
audits  of  recipient-level  entities  and 
other  recipients  which  receive  WIA 

-funds  directly  from  DOL,  ordinarily,  the 
final  determination  is  issued  not  later 
than  180  days  from  the  date  that  the 
Office  of  Inspector  General  (OIG)  issues 
the  final  approved  audit  report  to  the 
Employment  and  Training 
Administration.  For  audits  of 
subrecipients  conducted  by  the  OIG, 


ordinarily  the  final  determination  is 
issued  not  later  than  360  days  from  the 
date  the  OIG  issues  the  final  approved 
audit  report  to  ETA. 

(2)  A  final  determination  imder  this 
paragraph  (d)  must: 

(i)  Indicate  that  efforts  to  informally 
resolve  matters  contained  in  the  initial 
determination  have  been  unsuccessful; 

(ii)  List  those  matters  upon  which  the 
parties  continue  to  disagree; 

(iii)  List  any  modifications  to  the 
factual  findings  and  conclusions  set 
forth  in  the  initial  determination  and 
the  rationale  for  such  modifications; 

(iv)  Establish  a  debt,  if  appropriate; 

(v)  Require  corrective  action,  when 
needed; 

(vi)  Determine  liability,  method  of 
restitution  of  funds  and  sanctions;  and 

(vii)  Offer  an  opportimity  for  a 
hearing  in  accordance  with  §  667.800  of 
this  part. 

(3)  Unless  a  hearing  is  requested,  a 
final  determination  under  this 
paragraph  (d)  is  final  agency  action  and 
is  not  subject  to  further  review. 

(e)  Nothing  in  this  subpart  precludes 
the  Grant  Officer  from  issuing  an  initial 
determination  and/or  final 
determination  directly  to  a  subrecipient, 
in  accordance  with  section  184(d)(3)  of 
the  Act.  In  such  a  case,  the  Grant  Officer 
will  inform  the  recipient  of  this  action. 

Subpart  F— Grievance  Procedures, 
Complaints,  and  State  Appeals 
Processes 

§  667.600    What  local  area,  State  and  direct 
recipient  grievance  procedures  must  t>e 
established? 

(a)  Each  local  area.  State  and  direct 
recipient  of  funds  under  title  I  of  WL\. 
except  for  Job  Corps,  must  establish  and 
maintain  a  procedure  for  grievances  and 
complaints  according  to  the 
requirements  of  this  section.  The 
grievance  procedure  requirements 
applicable  to  Job  Corps  are  set  forth  at 
20  CFR  670.990. 

(b)  Local  area  procedures  must 
provide: 

(1)  A  process  for  dealing  with 
grievances  and  complaints  from 
participants  and  other  interested  parties 
affected  by  the  local  Workforce 
Investment  System,  including  one-stop 
partners  and  service  providers; 

(2)  An  opportunity  for  an  informal 
resolution  and  a  hearing  to  be 
completed  within  60  days  of  the  filing 
of  the  grievance  or  complaint; 

(3)  A  process  which  allows  an 
individual  alleging  a  labor  standards 
violation  to  submit  the  grievance  to  a 
binding  arbitration  procedure,  if  a 
collective  bargaining  agreement 
covering  the  parties  to  the  grievance  so 
provides;  and 


(4)  An  opportunity  for  a  local  level 
appeal  to  a  State  entity  when: 

(i)  No  decision  is  reached  within  60 
days;  or 

(ii)  Either  party  is  dissatisfied  with 
the  local  hearing  decision. 

(c)  State  procedures  must  provide: 

(1)  A  process  for  dealing  with 
grievances  and  complaints  from 
participants  and  other  interested  parties 
affected  by  the  Statewide  Workforce 
Investment  programs; 

(2)  A  process  for  resolving  appeals 
made  under  paragraph  (b)(4)  of  this 
section; 

(3)  A  process  for  remanding 
grievances  and  complaints  related  to  the 
local  Workforce  Investment  Act 
programs  to  the  local  area  grievance 
process;  and 

(4)  An  opportimity  for  an  informal 
resolution  and  a  hearing  to  be 
completed  within  60  days  of  the  filing 
of  the  grievance  or  complaint;  and 

(d)  Procedures  of  direct  recipients 
must  provide: 

(1)  A  process  for  dealing  with 
grievance  and  complaints  from 
participants  and  other  interested  parties 
affected  by  the  recipient's  Workforce 
Investment  Act  programs;  and 

(2)  An  opportimity  for  an  informal 
resolution  and  a  hearing  to  be 
completed  within  60  days  of  the  filing 
of  the  grievance  or  complaint. 

(e)  The  remedies  that  may  be  imposed 
under  local.  State  and  direct  recipient 
grievance  procedures  are  enumerated  at 
WL\  section  181(c)(3). 

(f)(1)  Under  WIA  section  188(a), 
complaints  of  discrimination  from 
participants  and  other  interested  parties 
must  be  handled  in  accordance  with 
WIA  section  188(b),  and  the  Department 
of  Labor  nondiscrimination  regulations 
implementing  that  section. 

(2)  Questions  about  or  complaints 
alleging  a  violation  of  the 
nondiscrimination  provisions  of  WIA 
section  188  may  be  directed  or  mailed 
to  the  Director.  Civil  Rights  Center,  U.S. 
Department  of  Labor.  Room  N4123.  200 
Constitution  Avenue.  NW,  Washington, 
DC  20210.  for  processing. 

(g)  Nothing  in  this  subpart  precludes 
a  grievant  or  complainant  from  pursuing 
a  remedy  authorized  under  another 
Federal,  State  or  local  law. 

§  667.61 0    What  processes  does  the 
Secretary  use  to  review  State  and  local 
grievances  and  complaints? 

(a)  The  Secretary  investigates 
allegations  arising  through  the  grievance 
procedures  described  in  §  667.600 
when: 

(1)  A  decision  relating  to  a  grievance 
or  complaint  under  §  667.600(c)  has  not 
been  reached  within  60  days  of  receipt 
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of  the  grievance  or  complaint  or  within 
60  days  of  receipt  of  the  request  for 
appeal  of  a  local  level  grievance  and 
either  party  appeals  to  the  Secretary;  or 
(2)  A  decision  relating  to  a  grievance 
or  complaint  imder  §  667.600(c)  has 
been  reached  and  the  party  to  which 
such  decision  is  adverse  appeals  to  the 
Secretary. 

(b)  The  Secretary  must  make  a  final 
decision  on  an  appeal  under  paragraph 
(a)  of  this  section  no  later  than  120  days 
after  receiving  such  appeal. 

(c)  Appeals  made  under  to  paragraph 
(a)(2)  of  this  section  must  be  filed 
within  60  days  of  the  receipt  of  the 
decision  being  appealed.  Appeals  made 
imder  to  paragraph  (a)(1)  of  this  section 
must  be  filed  within  120  days  of  the 
filing  of  the  grievance  with  the  State,  or 
the  filing  of  the  appeal  of  a  local 
grievance  with  the  State.  All  appeals 
must  be  submitted  by  certified  mail, 
return  receipt  requested,  to  the 
Secretary,  U.S.  Department  of  Labor, 
Washington,  DC  20210,  Attention: 
ASET.  A  copy  of  the  appeal  must  be 
simultaneously  provided  to  the 
appropriate  ETA  Regional 
Administrator  and  the  opposing  party. 

(d)  Except  for  complaints  arising 
under  WIA  section  184(f),  grievances  or 
complaints  made  directly  to  the 
Secretary  will  be  referred  to  the 
appropriate  State  or  local  area  for 
resolution  in  accordance  with  this 
section,  unless  the  Secretary  notifies  the 
parties  that  the  Department  will 
investigate  the  grievance  under  the 
procedures  at  §  667.505. 

§  667.630    How  are  complaints  and  reports 
of  criminal  fraud  and  abuse  addressed 
under  WIA? 

Information  and  complaints  involving 
criminal  fraud,  waste,  abuse  or  other 
criminal  activity  must  be  reported 
immediately  through  the  Department's 
Incident  Reporting  System  to  the  DOL 
Office  of  Inspector  General,  Office  of 
Investigations,  Room  S5514,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210,  or  to  the  corresponding 
Regional  Inspector  Generail  for 
Investigations,  with  a  copy 
simultaneously  provided  to  the 
Employment  and  Training 
Administration.  The  Hotline  number  is 
1-800-347-3756.  Complaints  of  a  non- 
criminal nature  are  handled  under  the 
procedures  set  forth  in  §  667.505  of  this 
part  or  through  the  Department's 
Incident  Reporting  System. 

§667.640    What  additional  appeal 
processes  or  systems  must  a  State  have  for 
the  WIA  program? 

(a)  Non-designation  of  local  areas.  (1) 
The  State  must  establish,  and  include  in 


its  State  Plan,  due  process  procedures 
which  provide  expeditious  appeal  to  the 
State  Board  for  a  unit  or  combination  of 
imits  of  general  local  government  or  a 
nu-al  concentrated  employment  program 
grant  recipient  (as  described  at  WIA 
section  116(a)(2)(B))  that  requests,  but  is 
not  granted,  automatic  or  temporary  and 
subsequent  designation  as  a  local 
workforce  investment  area  imder  WIA 
section  116(a)(2)  or  116(a)(3). 

(2)  These  procedures  must  provide  an 
opportunity  for  a  hearing  and  prescribe 
appropriate  time  limits  to  ensure 
prompt  resolution  of  the  appeal. 

(3)  If  the  appeal  to  the  State  Board 
does  not  result  in  designation,  the 
appellant  may  request  review  by  the 
Secretary  under  §  667.645. 

(4)  If  the  Secretary  determines  that  the 
appellant  was  not  accorded  procedural 
rights  imder  the  appeal  process 
established  in  paragraph  (a)(1)  of  this 
section,  or  that  the  area  meets  the 
requirements  for  designation  at  WIA 
section  116(a)(2)  or  116(a)(3),  the 
Secretary  may  require  that  the  area  be 
designated  as  a  workforce  investment 
area. 

(b)  Denial  or  termination  of  eligibility 
as  a  training  provider.  (1)  A  State  must 
establish  procedures  which  allow 
providers  of  training  services  the 
opportunity  to  appeal: 

(i)  Denial  of  eligibility  by  a  Local 
Board  or  the  designated  State  agency 
under  WIA  section  122(b),  (c)  or  (e); 

(ii)  Termination  of  eligibility  or  other 
action  by  a  Local  Board  or  State  agency 
under  section  122(f);  or 

(iii)  Denial  of  eligibility  as  a  provider 
of  on-the-job  training  (OJT)  or 
customized  training  by  a  One-Stop 
operator  under  WIA  section  122(h). 

(2)  Such  procedures  must  provide  an 
opportunity  for  a  hearing  and  prescribe 
appropriate  time  limits  to  ensure 
prompt  resolution  of  the  appeal. 

(3)  A  decision  under  this  State  appeal 
process  may  not  be  appealed  to  the 
Secretary. 

(c)  Testing  and  sanctioning  for  use  of   " 
controlled  substances.  (1)  A  State  must 
establish  due  process  procedures  which 
provide  expeditious  appeal  for: 

(i)  WIA  participants  subject  to  testing 
for  use  of  controlled  substances, 
imposed  under  a  State  policy 
estabUshed  under  WIA  section  181(f); 
and 

(ii)  WIA  participants  who  are 
sanctioned  after  testing  positive  for  the 
use  of  controlled  substances,  under  the 
policy  described  in  paragraph  (c)(i)  of 
this  section. 

(2)  A  decision  under  this  State  appeal 
process  may  not  be  appealed  to  the 
Secretary. 


1 667.645    What  procedures  apply  to  the 
appeals  of  non-designation  of  local  areas? 

(a)  A  unit  or  combination  of  units  of 
general  local  government  or  rural 
concentrated  employment  program 
grant  recipient  (as  described  at  WIA 
section  116(a)(2)(B))  whose  appeal  of 
the  denial  of  a  request  for  automatic  or 
temporary  and  subsequent  designation 
as  a  local  workforce  investment  area  to 
the  State  Board  has  not  resulted  in 
designation  may  appeal  the  denial  of 
local  area  designation  to  the  Secretary. 

(b)  Appeals  made  under  to  paragraph 
(a)  of  this  section  must  be  filed  no  later 
than  30  days  after  receipt  of  written 
notification  of  the  denial  from  the  State 
Board,  and  must  be  submitted  by 
certified  mail,  return  receipt  requested, 
to  the  Secretary,  U.S.  Department  of 
Labor,  Washington,  DC  20210, 
Attention:  ASET.  A  copy  of  the  appeal 
must  be  simultaneously  provided  to  the 
State  Board. 

(c)  The  appellant  must  estabUsh  that 
it  was  not  accorded  procedural  rights 
under  the  appeal  process  set  forth  in  the 
State  Plan,  or  establish  that  it  meets  the 
requirements  for  designation  in  WIA 
sections  116(a)(2)  or  (a)(3).  The 
Secretary  may  consider  any  comments 
submitted  in  response  by  the  State 
Board. 

(d)  If  the  Secretary  determines  that  the 
appellant  has  met  its  burden  of 
establishing  that  it  was  not  accorded 
procedural  rights  under  the  appeal 
process  set  forth  in  the  State  Plan,  or 
that  it  meets  the  requirements  for 
designation  in  WIA  sections  116(a)(2)  or 
(a)(3),  the  Secretary  may  require  that  the 
area  be  designated  as  a  local  workforce 
investment  area. 

(e)  The  Secretary  must  issue  a  written 
decision  to  the  Governor  and  the 
appellant. 

§  667.650    What  procedures  apply  to  the 
appeals  of  the  Governor's  imposition  of 
sanctions  for  substantial  violations  or 
performance  failures  by  a  local  area? 

(a)  A  local  area  which  has  been  found 
in  substantial  violation  of  WIA  title  I, 
and  has  received  notice  from  the 
Governor  that  either  all  or  part  of  the 
local  plan  will  be  revoked  or  that  a 
reorganization  will  occur,  may  appeal 
such  sanctions  to  the  Secretary  under 
WIA  section  184(b).  The  actions  do  not 
become  effective  until: 

(1)  The  time  for  appeal  has  expired; 
or 

(2)  The  Secretary  has  issued  a 
decision. 

(b)  A  local  area  which  has  failed  to 
meet  Incal  performance  measures  for 
two  consecutive  years,  and  has  received 
the  Governor's  notice  of  intent  to 
impose  a  reorganization  plan,  may 
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appeal  such  sanctions  to  the  Secretary 
under  WIA  section  136(h)(1)(B). 

(c)  Appeals  made  under  paragraph  (a) 
or  (b)  of  this  section  must  be  filed  no 
later  than  30  days  after  receipt  of 
written  notification  of  the  revoked  plan 
or  imposed  reorganization,  and  must  be 
submitted  by  certified  mail,  return 
receipt  requested,  to  the  Secretary,  U.S. 
Department  of  Labor,  Washington.  DC 
20210,  Attention:  ASET.  A  copy  of  the 
appeal  must  be  simultaneously 
provided  to  the  Governor. 

(d)  The  Secretary  may  consider  any 
comments  submitted  in  response  by  the 
Governor. 

(e)  The  Secretary  will  notify  the 
Governor  and  the  appellant  in  writing  of 
the  Secretary's  decision  under 
paragraph  (a)  of  this  section  within  45 
days  after  receipt  of  the  appeal.  The 
Secretary  will  notify  the  Governor  and 
the  appellant  in  writing  of  the 
Secretary's  decision  under  paragraph  (b) 
of  this  section  within  30  days  after 
receipt  of  the  appeal. 

Subpart  G— Sanctions,  Corrective 
Actions,  and  Waiver  of  Liabiiity 

§  667.700    What  procedure  does  ttie 
Department  utilize  to  impose  sanctions  and 
corrective  actions  on  recipients  and 
subrecipients  of  WIA  grant  funds? 

(a)  Except  for  actions  under  WIA 
section  188(a)  (relating  to 
nondiscrimination  requirements),  the 
Grant  Officer  uses  the  initial  and  final 
determination  procedures  outlined  in 
§  667.510  of  this  part  to  impose  a 
sanction  or  corrective  action. 

(b)  To  impose  a  sanction  or  corrective 
action  regarding  a  violation  of  WIA 
section  188(a),  the  Department  will 
utilize  the  procedures  of  WIA  section 
188(b)  and  the  Department  of  Labor 
nondiscrimination  regulations 
implementing  that  section. 

(c)  To  impose  a  sanction  or  corrective 
action  for  noncompliance  with  the 
uniform  administrative  requirements  set 
forth  at  section  184(a)(3)  of  WL\,  and 
§  667.200(a)  of  this  part,  when  the 
Secretary  determines  that  the  Governor 
has  not  taken  corrective  action  to 
remedy  the  violation  required  by  WL\ 
section  184(a)(5),  the  Grant  Officer, 
under  the  authority  of  WIA  section 
184(a)(7),  may  impose  any  of  the 
corrective  actions  set  forth  at  WIA 
section  184(b)(1).  In  such  situations,  the 
Secretary  may  immediately  suspend  or 
terminate  financial  assistemce  in 
accordance  with  WIA  section  184(e). 

(d)  The  Grant  Officer  may  also  impose 
a  sanction  directly  against  a 
subrecipient,  as  authorized  in  section 
184(d)(3)  of  the  Act.  In  such  a  case,  the 
Grant  Officer  will  inform  the  recipient 
of  the  action. 


§  667.705    Who  is  responsible  for  funds 
provided  under  tnie  I  of  WIA? 

(a)  The  recipient  is  responsible  for  all 
funds  under  its  grant(s). 

(b)  The  political  jurisdiction(s)  of  the 
chief  elected  official(s)  in  a  local 
workforce  investment  area  is  liable  for 
any  misuse  of  the  WIA  grant  funds 
allocated  to  the  local  area  under  WIA 
sections  128  and  133,  unless  the  chief 
elected  official(s)  reaches  an  agreement 
with  the  Governor  to  bear  such  liability. 

(c)  When  a  local  workforce  area  is 
composed  of  more  than  one  unit  of 
general  local  government,  the  joint 
liability  of  the  individual  jurisdictions 
must  be  specified  in  a  written  agreement 
between  the  chief  elected  officials. 

§  667.710    What  actions  are  required  to 
address  the  failure  of  a  local  area  to  comply 
with  the  applicable  uniform  administrative 
provisions? 

(a)  If,  as  part  of  the  annual  on-site 
monitoring  of  local  areas,  the  Governor 
determines  that  a  local  area  is  not  in 
compliance  with  the  uniform 
administrative  requirements  foxmd  at  29 
CFR  part  95  or  part  97,  as  appropriate, 
the  Governor  must: 

(1)  Require  corrective  action  to  secure 
prompt  compliance;  and 

(2)  Impose  the  sanctions  provided  for 
at  section  184(b)  if  the  Governor  finds 
that  the  local  area  has  failed  to  take 
timely  corrective  action. 

(b)  An  action  by  the  recipient  to 
impose  a  sanction  against  a  local  area, 
in  accordance  with  this  section,  may  be 
appealed  to  the  Secretary  in  accordance 
with  §  667.650,  and  will  not  become 
effective  until: 

(1)  The  time  for  appeal  has  expired; 
or 

(2)  The  Secretary  has  issued  a 
decision. 

(c)  If  the  Secretary  finds  that  the 
Governor  has  failed  to  promptly  take  the 
actions  required  upon  a  determination 
under  paragraph  (a)  of  this  section  that 

a  local  area  is  not  in  compliance  with 
the  uniform  administrative 
requirements,  the  Secretary  must  take 
such  actions  against  the  State  recipient 
or  the  local  area,  as  appropriate. 

§  667.720    How  does  the  Department 
handle  a  recipient's  request  for  waiver  of 
liability  under  WIA  section  184(dK2)? 

(a)  A  recipient  may  request  a  waiver 
of  liability,  as  described  in  WIA  section 
184(d)(2),  and  a  Grant  Officer  may 
approve  such  a  waiver  imder  WIA 
section  184(d)(3). 

(b)(1)  When  the  debt  for  which  a 
waiver  of  liability  is  desired  was 
established  in  a  non-Federal  resolution 
proceeding,'  the  resolution  report  must 
accompany  the  waiver  request. 


(2)  When  the  waiver  request  is  made 
during  the  ETA  Grant  Officer  resolution 
process,  the  request  must  be  made 
during  the  informal  resolution  period 
described  in  §  667.510(c)  of  this  part. 

(c)  A  waiver  of  the  recipient's  liability 
shall  be  considered  by  the  Grant  Officer 
only  when: 

(1)  The  misexpenditure  of  WIA  funds 
occurred  at  a  subrecipient's  level; 

(2)  The  misexpenditure  was  not  due 
to  willful  disregard  of  the  requirements 
of  title  I  of  the  Act,  gross  negligence, 
failure  to  observe  accepted  standards  of 
administration,  or  did  not  constitute 
fraud; 

(3)  If  fraud  did  exist,  it  was 
perpetrated  against  the  recipient/ 
subrecipients;  and 

(i)  The  recipient/subrecipients 
discovered,  investigated,  reported,  and 
cooperated  in  any  prosecution  of  the 
perpetrator  of  the  fraud;  and 

(ii)  After  aggressive  debt  collection 
action,  it  has  beeil  documented  that 
further  attempts  at  debt  collection  from 
the  perpetrator  of  the  fraud  would  be 
inappropriate  or  futile; 

(4)  The  recipient  has  issued  a  final 
determination  which  disallows  the 
misexpenditxire,  the  recipient's  appeal 
process  has  been  exhausted,  and  a  debt 
has  been  established;  and 

(5)  The  recipient  requests  such  a 
waiver  and  provides  documentation  to 
demonstrate  that  it  has  substantially 
complied  with  the  requirements  of 
section  184(d)(2)  of  the  Act,  and  this 
section. 

(d)  The  recipient  will  not  be  released 
from  liability  for  misspent  funds  under 
the  determination  required  by  section 
184(d)  of  the  Act  unless  the  Grant 
Officer  determines  that  further 
collection  action,  either  by  the  recipient 
or  subrecipients,  would  be 
inappropriate  or  would  prove  futile. 

§  667.730    What  is  the  procedure  to  handle 
a  recipient's  request  for  advance  approval 
of  contemplated  corrective  actions? 

(a)  The  recipient  may  request  advance 
approval  from  the  Grant  Officer  for 
contemplated  corrective  actions, 
including  debt  collection  actions,  which 
the  recipient  plans  to  initiate  or  to 
forego.  The  recipient's  request  must 
include  a  description  and  an  assessment 
of  all  actions  taken  by  the  subrecipients 
to  collect  the  misspent  funds. 

(b)  Based  on  the  recipient's  request, 
the  Grant  Officer  may  determine  that  the 
recipient  may  forego  certain  collection 
actions  against  a  subrecipient  when: 

(1)  The  subrecipient  meets  the  criteria 
set  forth  in  section  184(d)(2)  of  the  Act; 

(2)  The  misexpenditure  of  funds: 

(i)  Was  not  made  by  that  subrecipient 
but  by  an  entity  that  received  WIA 
funds  from  that  subrecipient; 
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(ii)  Was  not  a  violation  of  section 
184(d)(1)  of  the  Act,  and  did  not 
constitute  fraud;  or 

(iii)  If  fraud  did  exist, 

(A)  It  was  perpetrated  against  the 
subrecipient;  and: 

(B)  The  subrecipient  discovered, 
investigated,  reported,  and  cooperated 
in  any  prosecution  of  the  perpetrator  of 
the  fraud;  and 

(C)  After  aggressive  debt  collection 
action,  it  has  been  doounented  that 
further  attempts  at  debt  collection  from 
the  perpetrator  of  the  fraud  would  be 
inappropriate  or  futile; 

(3)  A  final  determination  which 
disallows  the  misexpenditure  and 
establishes  a  debt  has  been  issued  at  the 
appropriate  level; 

(4)  Final  action  within  the  recipient's 
appeal  system  has  been  completed;  and 

(5)  Further  debt  collection  action  by 
that  subrecipient  or  the  recipient  would 
be  either  inappropriate  or  futile. 

§  667.740    What  procedure  must  be  used 
for  administering  the  offset/deduction 
provisions  at  WIA  section  184(c)? 

(a)(1)  For  recipient  level 
misexpenditures,  the  Secretary  may 
determine  that  a  debt,  or  a  portion 
thereof,  may  be  offset  against  amounts 
that  are  allotted  to  the  recipient. 
Recipients  must  submit  a  written 
request  for  an  offset  to  the  Grant  Officer. 
Generally,  the  Secretary  will  apply  the 
oiTset  against  amounts  that  are  available 
at  the  recipient  level  for  administrative 
costs. 

(2)  The  Grant  Officer  may  approve  an 
offset  request,  under  paragraph  (b)(1)  of 
this  section,  if  the  misexpenditures  were 
not  due  to  willful  disregard  of  the 
requirements  of  the  Act  and  regulations, 
gross  negligence,  failure  to  observe 
accepted  standards  of  administration  or 
a  pattern  of  misexpenditure. 

(b)  For  subrecipient  level 
misexpenditures  that  were  not  due  to 
willful  disregard  of  the  requirements  of 
the  Act  and  regulations,  gross 
negligence,  failure  to  observe  accepted 
standards  of  administration  or  a  pattern 
of  misexpenditiue,  if  the  Secretary  has 
required  the  State  to  repay  such  amount 
the  State  may  deduct  an  amount  equal 
to  the  misexpenditure  frtim  its 
subsequent  year's  allocations  to  the 
local  area  from  funds  available  for  the 
administrative  costs  of  the  local 
programs  involved. 

(c)  If  offset  is  granted,  the  debt  will 
not  be  fully  satisfied  until  the  Grant 
Officer  reduces  amounts  allotted  to  the 
State  by  the  amount  of  the 
misexpenditvu'e. 

(d)  A  State  may  not  make  a  deduction 
under  paragraph  (b)(2)  of  this  section 
until  the  State  has  taken  appropriate 


corrective  action  to  ensure  full 
compliance  within  the  local  area  with 
regard  to  appropriate  expenditure  of 
WIAftmds. 

Subpart  H— Administrative 
Adjudication  and  Judicial  Review 

§667.800    What  actions  of  the  Department 
may  be  appealed  to  the  Office  of 
Administrative  l^w  Judges? 

(a)  An  applicant  for  financial 
assistance  imder  title  I  of  WIA  which  is 
dissatisfied  because  the  Secretary  has 
issued  a  determination  not  to  award 
financial  assistance,  in  whole  or  in  part, 
to  such  applicant;  or  a  recipient, 
subrecipient,  or  a  vendor  against  which 
the  Grant  Officer  has  directly  imposed 

a  sanction  or  corrective  action, 
including  a  sanction  against  a  State 
imder  20  CFR  part  666,  may  appeal  to 
the  U.S.  Department  of  Labor,  Office  of 
Administrative  Law  Judges  (OALJ) 
within  21  days  of  receipt  of  the  final 
determination. 

(b)  Failure  to  request  a  hearing  within 
21  days  of  receipt  of  the  final 
determination  will  constitute  a  waiver 
of  the  right  to  a  hearing. 

(c)  A  request  for  a  hearing  under  this 
subpart  must  state  specifically  those 
issues  in  the  final  determination  upon 
which  review  is  requested.  Those 
provisions  of  the  final  determination  not 
specified  for  review,  or  the  entire  final 
determination  when  no  hearing  has 
been  requested  within  the  21  days,  are 
considered  resolved  and  not  subject  to 
further  review.  Only  alleged  violations 
of  the  Act,  its  regulations,  grant  or  other 
agreement  under  the  Act  fairly  raised  in 
the  determination,  and  the  request  for 
hearing  are  subject  to  review. 

(d)  A  request  for  a  hearing  must  be 
transmitted  by  certified  mail,  return 
receipt  requested,  to  the  Chief 
Administrative  Law  Judge,  U.S. 
Department  of  Labor,  Suite  400,  800  K 
Street,  NW,  Washington,  DC  20001, 
with  one  copy  to  the  Departmental 
official  who  issued  the  determination. 

(e)  The  procedures  set  forth  in  this 
subpart  apply  in  the  case  of  a 
complainant  who  has  not  had  a  dispute 
adjudicated  under  the  alternative 
dispute  resolution  process  set  forth  in 

§  667.840  of  this  part  within  the  60 
days,  except  that  the  request  for  hearing 
before  the  OALJ  must  be  filed  within  15 
days  of  the  conclusion  of  the  60-day 
period.  In  addition  to  including  the  final 
determination  upon  which  review  is 
requested,  the  complainant  must 
include  a  copy  of  any  Stipulation  of 
Facts  and  a  brief  siunmary  of 
proceedings. 


f  667.810    What  rules  of  procedure  apply  to 
hearings  conducted  under  this  sut>part? 

(a)  Rules  of  practice  and  procedure. 
The  rules  of  practice  and  procedure 
promulgated  by  the  OALJ  at  subpart  A 
of  29  CFR  part  18.  govern  the  conduct 
of  hearings  under  this  subpart. 
However,  a  request  for  hearing  under 
this  subpart  is  not  considered  a 
complaint  to  which  the  filing  of  an 
answer  by  DOL  or  a  DOL  agency  or 
official  is  required.  Technical  Rules  of 
evidence  will  not  apply  to  hearings 
conducted  piusuant  to  this  part. 
However,  Rules  or  principles  designed 
to  assure  production  of  the  most 
credible  evidence  available  and  to 
subject  testimony  to  cross-examination 
will  apply. 

(b)  Prehearing  procedures.  In  all 
cases,  the  Administrative  Law  Judge 
(ALJ)  should  encourage  the  use  of 
prehearing  procedures  to  simplify  and 
clarify  facts  and  issues. 

(c)  Subpoenas.  Subpoenas  necessary 
to  secure  the  attendance  of  witnesses 
and  the  production  of  documents  or 
other  items  at  hearings  must  be  obtained 
from  the  ALJ  and  must  be  issued  imder 
the  authority  contained  in  section  183(c) 
of  the  Act,  incorporating  15  U.S.C.  49. 

(d)  Timely  submission  of  evidence. 
The  ALJ  must  not  permit  the 
introduction  at  the  hearing  of  any 
documentation  if  it  has  not  been  made 
available  for  review  by  the  other  parties 
to  the  proceeding  either  at  the  time 
ordered  for  any  prehearing  conference, 
or,  in  the  absence  of  such  an  order,  at 
least  3  weeks  prior  to  the  hearing  date. 

(e)  Burden  of  production.  The  Grant 
Officer  has  the  burden  of  production  to 
support  her  or  his  decision.  To  this  end, 
the  Grant  Officer  prepares  and  files  an 
administrative  file  in  support  of  the 
decision  which  must  be  made  part  of 
the  record.  Thereafter,  the  party  or 
parties  seeking  to  overturn  the  Grant 
Officer's  decision  has  the  burden  of 
persuasion. 

§667.820    What  authority  will  the 
Administrative  Law  Judge  have  in  ordering 
relief  as  an  outcome  of  an  administrative 
hearing? 

In  ordering  relief,  the  ALJ  has  the  full 
authority  of  the  Secretary  under  the  Act. 

§  667.825    What  special  rules  apply  to 
reviews  of  MSFW  and  WIA  INA  grant 
selections? 

(a)  An  applicant  whose  application 
for  funding  as  a  WIA  INA  grantee  under 
20  CFR  part  668  or  as  an  MSFW  grantee 
under  20  CFR  part  669  is  denied  in 
whole  or  in  part  by  the  Department  may 
request  an  administrative  review  under 
§  667.800(a)  with  respect  to  whether 
there  is  a  basis  in  the  record  to  support 
the  Department's  decision.  This  appeal 
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will  not  in  any  way  interfere  with  the 
Department's  designation  and  funding 
of  another  organization  to  serve  the  area 
in  question  during  the  appeal  period. 
The  available  remedy  in  such  an  appeal 
is  the  right  to  be  designated  in  the  future 
as  the  WIA  INA  or  MSFW  grantee  for 
the  remainder  of  the  current  grant  cycle. 
Neither  retroactive  nor  immediately 
effective  selection  status  may  be 
awarded  as  relief  in  a  non-selection 
appeal  under  this  section.  The  appellant 
may  not  be  awarded  a  grant  nor  given 
any  kind  of  preference  beyond  the 
current  two  year-grant  period. 

(b)  If  the  ALJ  rules  that  the 
organization  should  have  been  selected 
and  the  organization  continues  to  meet 
the  requirements  of  20  CFR  part  668  or 
part  669,  the  Department  will  select  and 
fund  the  organization  within  90  days  of 
the  ALJ's  decision  imless  the  end  of  the 
90-day  period  is  within  six  (6)  months 
of  the  end  of  the  funding  period.  An 
applicant  so  selected  is  not  entitled  to 
the  full  grant  amount,  but  will  only 
receive  the  funds  remaining  in  the  grant 
that  have  not  been  expended  by  the 
current  grantee  through  its  operation  of 
the  grant  and  its  subsequent  closeout. 

(c)  Any  organization  selected  and/or 
hmded  as  a  WIA  INA  or  MSFW  grantee 
is  subject  to  being  removed  as  grantee  in 
the  event  an  ALJ  decision  so  orders.  The 
Grant  Officer  provides  instructions  on 
transition  and  close-out  to  a  grantee 
which  is  removed.  All  parties  must 
agree  to  the  provisions  of  this  paragraph 
as  a  condition  for  WIA  INA  or  MSFW 
funding. 

§  667.830    When  will  the  Administrative 
Law  Judge  issue  a  decision? 

(a)  The  ALJ  should  render  a  written 
decision  not  later  than  90  days  after  the 
closing  of  the  record. 

(b)  The  decision  of  the  Administrative 
Law  Judge  (ALJ)  constitutes  final  agency 
action  unless,  within  20  days  of  the 
decision,  a  party  dissatisfied  with  the 
ALJ's  decision  has  filed  a  petition  for 
review  with  the  Administrative  Review 
Board  (ARB)  (established  under 
Secretary's  Order  No.  2-96,  specifically 
identifying  the  procedure,  fact,  law  or 
policy  to  which  exception  is  taken.  Any 
exception  not  specifically  urged  is 
deemed  to  have  been  waived.  A  copy  of 
the  petition  for  review  must  be  sent  to 
the  opposing  party  at  that  time. 
Thereafter,  the  decision  of  the  ALJ 
constitutes  final  agency  action  unless 
the  ARB,  within  30  days  of  the  filing  of 
the  petition  for  review,  notifies  the 
parties  that  the  case  has  been  accepted 
for  review.  Any  case  accepted  by  the 
ARB  must  be  decided  within  120  days 
of  acceptance.  If  not  so  decided,  the 


decision  of  the  ALJ  constitutes  final 
agency  action. 

§  667.840    Is  there  an  alternative  dispute 
resolution  process  ttiat  may  be  used  in 
place  of  an  OAU  hearing? 

(a)  Parties  to  a  complaint  which  has 
been  filed  according  to  the  requirements 
of  §  667.800  of  this  part  may  choose  to 
waive  their  rights  to  an  administrative 
hearing  before  the  OALJ.  Instead,  they 
may  choose  to  transfer  the  settlement  of 
their  dispute  to  an  individual  acceptable 
to  all  parties  who  will  conduct  an 
informal  review  of  the  stipulated  facts 
and  render  a  decision  in  accordance 
with  applicable  law.  A  written  decision 
must  be  issued  within  60  days  after 
submission  of  the  matter  for  informal 
review. 

(b)  The  waiver  of  the  right  to  request 
a  hearing  before  the  OALJ  will 
automatically  be  revoked  if  a  settlement 
has  not  been  reached  or  a  decision  has 
not  been  issued  within  the  60  days 
provided  in  paragraph  (a)  of  this 
section. 

(c)  The  decision  rendered  imder  this 
informal  review  process  will  be  treated 
as  a  final  decision  of  an  Administrative 
Law  Judge  under  section  186(b)  of  the 
Act. 

§  667.850    Is  there  judicial  review  of  a  final 
order  of  the  Secretary  issued  under  WIA 
sec.  186  of  the  Act? 

(a)  Any  party  to  a  proceeding  which 
resulted  in  a  final  order  of  the  Secretary 
imder  section  186  of  the  Act  may  obtain 
a  review  in  the  United  States  Court  of 
Appeals  having  jurisdiction  over  the 
applicant  or  recipient  of  funds  involved, 
by  filing  a  review  petition  within  30 
days  of  the  issuance  of  the  Secretary's 
final  order. 

(b)  The  court  has  jurisdiction  to  make 
and  enter  a  decree  affirming,  modifying, 
or  setting  aside  the  order  of  the 
Secretary,  in  whole  or  in  part. 

(c)  No  objection  to  the  Secretary's 
order  may  be  considered  by  the  court 
unless  the  objection  was  specifically 
urged,  in  a  timely  manner,  before  the 
Secretary.  The  review  is  limited  to 
questions  of  law,  and  the  findings  of  fact 
of  the  Secretary  are  conclusive  if 
supported  by  substantial  evidence. 

(d)  The  judgment  of  the  court  is  final, 
sulDJect  to  certiorari  review  by  the 
United  States  Supreme  Court. 

§  667.860    Are  there  other  authorities  for 
the  pursuit  of  remedies  outside  of  the  Act? 

Nothing  contained  in  this  subpart 
prejudices  the  separate  exercise  of  other 
legal  rights  in  pursuit  of  remedies  and 
sanctions  available  outside  the  Act. 


Subpart  I— Transition 

§667.900    What  special  rules  apply  during 
the  JTPA/WIA  transition? 

(a)(1)  To  facilitate  planning  for  the 
implementation  of  WIA,  a  Governor 
may  reserve  an  amoimt  equal  to  no  more 
than  2  percent  of  the  total  amount  of 
JTPA  formula  funds  allotted  to  the  State 
for  FY's  1998  and  1999  for  expenditure 
on  transition  planning  activities.  The 
funds  may  be  from  any  one  or  more  of 
the  JTPA  titles  and  subparts,  that  is, 
funds  do  not  have  to  be  drawn 
proportionately  fttim  all  titles  and 
subparts.  The  Governor  must  report  the 
expenditure  of  these  funds  for  transition 
planning  separately  in  accordance  with 
instructions  issued  by  the  Secretary,  but 
is  not  required  to  be  allocated  to  the 
various  titles  and  subparts; 

(2)  These  reserved  transition  funds 
may  be  excluded  from  any  calcidation 
of  compliance  with  JTPA  cost 
limitations. 

(b)  Not  less  than  50  percent  of  the 
funds  reserved  by  the  Governor  in 
paragraph  (a)  of  this  section  must  be 
made  available  to  local  entities. 

(c)  The  Secretary  will  issue  such  other 
transition  guidance  as  necessary  and. 
appropriate. 

PART  668-4NDIAN  AND  NATIVE 
AMERICAN  PROGRAIMS  UNDER  TITLE 
I  OF  THE  WORKFORCE  INVESTMENT 
ACT 

Subpart  A— Purposes  and  Policies  . 

Sec. 

668. 1 00    What  is  the  purpose  of  the 
programs  established  to  serve  Native 
American  peoples  (INA  programs)  under 
section  166  of  the  Workforce  Investment 
Act  (WIA)? 

668.120    How  must  INA  programs  be 
administered? 

668.130    What  obligation  does  the 

Department  have  to  consult  with  the  INA 
grantee  community  in  developing  rules, 
regulations,  and  standards  of 
accountability  for  INA  programs? 

668.140    How  do  the  WIA  regulations  apply 
to  the  INA  program? 

668.150    What  definitions  apply  to  terms 
used  in  the  regulations  in  this  part? 

Subpart  B— Service  Delivery  Systems 
Applicable  to  Section  166  Programs 

668.200    What  are  the  requirements  for 

designation  as  an  "Indian  or  Native 

American  (INA)  grantee"? 
668.210    What  priority  for  designation  is 

given  to  eligible  organizations? 
668.220    What  is  meant  by  the  "ability  to 

administer  funds"  for  designation 

purposes? 
668.230    How  will  the  Department 

determine  an  entity's  "ability  to 

administer  funds?' 
668.240    What  is  the  process  for  applying  for 

designation  as  an  INA  grantee? 
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668.250    What  happens  if  two  or  more 

entities  apply  for  the  same  area? 
668.260    How  are  DMA  grantees  designated? 
668.270    What  appeal  rights  are  available  to 

entities  that  are  denied  designation? 
668.280    Are  there  any  other  ways  in  which 

an  entity  may  be  designated  as  an  INA 

grantee? 
668.290    Can  an  INA  grantee's  designation 

be  terminated? 
668.292    How  does  a  designated  entity 

become  an  INA  grantee? 
668.294    Does  the  Department  have  to 

designate  an  INA  grantee  for  every  part 

of  the  country? 
668.296    How  are  WIA  funds  allocated  to 

INA  grantees? 

Subpart  C— Services  to  Customers 

668.300    Who  is  eligible  to  receive  services 

under  the  INA  program? 
668.340    What  are  DMA  grantee  allowable 

activities? 
668.350    Are  there  any  restrictions  on 

allowable  activities? 
668.360    What  is  the  role  of  INA  grantees  in 

the  One-Stop  system? 
668.370    What  policies  govern  payments  to 

participants,  including  wages,  training 

allowances  or  stipends,  or  direct 

payments  for  supportive  services? 
668.380    What  will  DOL  do  to  strengthen  the 

capacity  of  INA  grantees  to  deliver 

effective  services? 

Subpart  D— Supplemental  Youth  Services 

668.400    What  is  the  purpose  of  the 

supplemental  youth  services  program? 
668.410    What  entities  are  eligible  to  receive 

supplemental  youth  services  funding? 
668.420    What  are  the  planning 

requirements  for  receiving  supplemental 

youth  services  funding? 
668.430    What  individuals  are  eligible  to 

receive  supplemental  youth  services? 
668.440    How  is  funding  for  supplemental 

youth  services  determined? 
668.450    How  will  supplemental  youth 

services  to  be  provided? 
668.460    Are  there  performance  measures 

and  standards  applicable  to  the 

supplemental  youth  services  program? 

Subpart  E— Services  to  Communities 

668.500    What  services  may  INA  grantees 

provide  to  or  for  employers  under 

section  166? 
668.510    What  services  may  INA  grantees 

provide  to  the  community  at  large  under 

section  166? 
668.520    Must  INA  grantees  give  preference 

to  Indian/Native  American  entities  in  the 

selection  of  contractors  or  service 

providers? 
668.530    What  rules  govern  the  issuance  of 

contracts  and/or  subgrants? 

Subpart  F— Accountability  for  Services  and 
Expenditures 

668.600    To  whom  is  the  INA  grantee 

accountable  for  the  provision  of  services 
and  the  expenditure  of  INA  funds? 

668.610    How  is  this  accountability 
dociunented  and  fulfilled? 

668.620    What  performance  measures  are  in 
place  for  the  INA  program? 


668.630    What  are  the  requirements  for 

preventing  fraud  and  abuse  under 

section  166? 
668.640    What  grievance  systems  must  a 

section  166  program  provide? 
668.650    Can  INA  grantees  exclude  eligible 

segments  of  the  population? 

Subpart  G— Section  166  Planning/Funding 
Process 

668.700    What  process  must  an  INA  grantee 

use  to  plan  its  employment  and  training 

services  ? 
668.710    What  planning  documents  must  an 

INA  grantee  submit  to  the  Department? 
668.720    What  information  must  these 

planning  documents  contain? 
668.730    When  must  these  plans  be 

submitted? 
668.740    How  will  the  Department  review 

and  approve  such  plans? 
668.750    Under  what  circumstances  can  the 

Department  or  the  INA  grantee  modify 

the  terms  of  the  grantee's  plan(s)? 

Subpart  H— Administrative  Requirements 

668.800    What  systems  must  an  INA  grantee 

have  in  place  to  administer  an  INA 

program? 
668.810    What  types  of  costs  are  allowable 

expenditures  under  the  INA  program? 
668.820    What  rules  apply  to  administrative 

costs  under  the  INA  program? 
668.830    How  should  INA  program  grantees 

classify  costs? 
668.840    What  cost  principles  apply  to  INA 

funds? 
668.850    What  audit  requirements  apply  to 

INA  grants? 
668.860    What  cash  management  procedures 

apply  to  INA  grant  funds? 
668.870    What  is  "program  income"  and 

how  is  it  regulated  in  the  INA  program? 

Subpart  I — Miscellaneous  Program 
Provisions 

668.900    Does  the  WIA  provide  regulatory 

and/or  statutory  waiver  authority? 
668.910    What  information  is  required  to 

document  a  requested  waiver? 
668.920    What  provisions  of  law  or 

regulations  may  not  be  waived? 
668.930    May  INA  grantees  combine  or 

consolidate  their  employment  and 

training  funds? 
668.940    What  is  the  role  of  the  Native 

American  Employment  and  Training 

Council? 

Authority:  Sees.  506(c)  and  166(h)(2)  Pub. 
L.  105-220;  20  U.S.C.  9276(c);  29  U.S.C. 
2911(h)(2) 

Subpart  A— Purposes  and  Policies 

§668.100    What  is  the  purpose  of  ttte 
programs  established  to  serve  Native 
American  peoples  (INA  programs)  under 
sec.  166  of  the  Workforce  Investment  Act 
(WIA)? 

(a)  The  piupose  of  WIA  INA  programs 
is  to  support  comprehensive 
employment  and  training  activities  for 
Indian,  Alaska  Native  and  Native 
Hawaiian  individuals  in  order  to: 


(1)  Develop  more  fully  their  academic, 
occupational,  and  literacy  skills; 

(2)  Make  them  more  competitive  in 
the  workforce; 

(3)  Promote  the  economic  and  social 
development  of  Indian,  Alaska  Native, 
and  Native  Hawaiian  communities 
according  to  the  goals  and  values  of 
such  communities;  and 

(4)  Help  them  achieve  personal  and 
economic  self-sufficiency. 

(b)  The  principal  means  of 
accomplishing  these  purposes  is  to 
enable  tribes  and  Native  American 
organizations  to  provide  employment 
and  training  services  to  Native 
American  peoples  and  their 
commimities.  Services  should  be 
provided  in  a  culturally  appropriate 
manner,  consistent  with  the  principles 
of  Indian  self-determination.  (WIA  sec. 
166(a)(1).) 

§  668.1 20    How  must  INA  programs  be 
administered? 

(a)  The  Department  will  administer 
INA  programs  to  maximize  the  Federal 
commitment  to  support  the  growth  and 
development  of  Native  American  people 
and  communities  as  determined  by 
representatives  of  such  communities. 

(b)  In  administering  these  programs, 
the  Department  will  observe  the 
Congressional  declaration  of  policy  set 
forth  in  the  Indian  Self-Determination 
and  Education  Assistance  Act,  at  25 
U.S.C.  450a,  as  well  as  the  Department 
of  Labor's  "American  Indian  and  Alaska 
Native  Policy,"  dated  July  29, 1998. 

(c)  These  regulations  are  not  intended 
to  abrogate  the  trust  responsibilities  of 
the  Federal  Government  to  Native 
American  bands,  tribes,  or  groups  in  any 
way. 

(d)  The  Department  will  administer 
.  INA  programs  through  a  single 

organizational  unit  and  consistent  with 
the  requirements  in  section  166(h)  of  the 
Act.  The  Department  has  designated  the 
Division  of  Indian  and  Native  American 
Programs  (DINAP)  within  the 
Employment  and  Training 
Administration  (ETA)  as  this  single 
organizational  imit  required  by  WIA 
section  166(h)(1). 

(e)  The  Department  will  establish  and 
maintain  administrative  procedures  for 
the  selection,  administration, 
monitoring,  and  evaluation  of  Native 
American  employment  and  training 
programs  authorized  imder  this  Act. 
The  Department  will  utilize  staff  who 
have  a  particular  competence  in  this 
field  to  administer  these  programs. 
(WIA  sec.  166(h).) 
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f  668.1 30    What  obligation  does  the 
Department  have  to  consult  with  the  INA 
grantee  community  in  developing  rules, 
regulations,  and  standards  of  accountability 
for  INA  programs? 

The  Department  will  consult  with  the 
Native  American  grantee  community  as 
a  full  partner  in  developing  policies  for 
the  INA  programs.  The  Department  will 
actively  seek  and  consider  the  views  of 
all  INA  grantees,  and  will  discuss 
options  with  the  grantee  community 
prior  to  establishing  policies  and 
program  regulations.  The  primary 
consultation  vehicle  is  the  Native 
American  Employment  and  Training 
Council.  (WIA  sec.  166(h)(2).) 

§  668.1 40    How  do  the  WIA  regulations 
apply  to  the  INA  program? 

(a)  The  regulations  foimd  in  this 
subpart. 

(b)  The  general  administrative 
requirements  found  in  20  CFR  part  667, 
including  the  regulations  concerning 
Complaints,  Investigations  and  Hearings 
found  at  20  CFR  part  667  subpart  E 
throu^  subpart  H. 

(c)  The  Department's  regulations 
codifying  the  common  rules 
implementing  Office  of  Management 
and  Budget  (0MB)  Circulars  which 
generally  apply  to  Federal  programs 
carried  out  by  Indian  tribal  governments 
and  nonprofit  organizations,  at  29  CFR 
parts  95,  96,  and  97.  as  applicable. 

§ 668.1 50    What  definitions  apply  to  terms 
used  in  the  regulations  in  this  part? 

In  addition  to  the  definitions  found  in 
WIA  sections  101  and  166  and  20  CFR 
660.300,  the  following  definitions 

DINAP  means  the  Division  of  Indian 
and  Native  American  Programs  within 
the  Employment  and  Training 
Administration  of  the  Department. 

Governing  Body  means  a  body  of 
representatives  who  are  duly  elected, 
appointed  by  duly  elected  officials,  or 
selected  according  to  traditional  tribal 
means.  A  governing  body  must  have  the 
authority  to  provide  services  to  and  to 
enter  into  grants  on  behalf  of  the 
organization  that  selected  or  designated 

it. 

Grant  Officer  means  a  Department  of 
Labor  official  authorized  to  obligate 
Federal  funds. 

Indian  or  Native  American  (INA) 
Grantee  means  an  entity  which  is 
formally  designated  under  subpart  B  of 
this  part  to  operate  an  INA  program  and 
which  has  a  grant  agreement  pursuant  to 
20  CFR  668.292. 

NEW  means  the  Native  Employment 
Works  Program,  the  tribal  work  program 
authorized  under  section  412(a)(2)  of 
the  Social  Security  Act,  as  amended  by 
the  Personal  Responsibility  and  Work 


Opportunity  Reconciliation  Act  (Pub.  L. 
104-193). 

Underemployed  means  an  individual 
who  is  working  part  time  but  desires 
full  time  employment,  or  who  is 
working  in  employment  not 
commensurate  with  the  individual's 
demonstrated  level  of  educational 
attainment. 

Subpart  B— Service  Delivery  Systems 
Applicable  to  Section  166  Programs 

§  668.200    What  are  the  requirements  for 
designation  as  an  "Indian  or  Native 
American  (INA)  grantee "? 

(a)  To  be  designated  as  an  INA  grantee 
for  PY  1999,  an  entity  must  have: 

(1)  A  legal  status  as  a  government  or 
as  an  agency  of  a  government,  as  a 
private  non-profit  corporation,  or  a 
consortiiun  which  contains  at  least  one 
of  these  entities; 

(2)  The  ability  to  administer  INA 
program  funds,  as  defined  at  §  668.220 
of  this  subpart;  and 

(3)  For  PY  1999  only,  a  population 
within  the  designated  geographic 
service  area  of  1,000  or  more  Native 
American  persons. 

(b)  For  PY  2000  and  beyond,  an  entity 
must  have: 

(1)  A  legal  status  as  a  govenunent  or 
as  an  agency  of  a  govenunent,  private 
non-profit  corporation,  or  a  consortivun 
which  contains  at  least  one  of  these 
entities; 

(2)  The  ability  to  administer  INA 
program  funds,  as  defined  at  §  668.220 
of  this  subpart;  and 

(3)  A  new  (non-incumbent)  entity 
must  have  a  population  within  the 
designated  geographic  service  area 
which  would  provide  funding  under  the 
hmding  formula  found  at  §  668.296(b)  in 
the  amoimt  of  at  least  $100,000. 
including  any  amoimts  received  for 
supplementai  youth  services  under  the 
ftinding  formula  at  §  668.440(a). 
Incumbent  grantees  which  do  not  meet 
this  dollar  threshold  for  PY  2000  and 
beyond  will  be  grandfathered  in.  We 
will  make  an  exception  for  grantees 
wishing  to  participate  in  the 
demonstration  program  under  Pub.  L. 
102-477  if  all  resources  to  be 
consolidated  under  the  Pub.  L.  102-477 
plan  total  at  least  $100,000. 

(c)  To  be  designated  as  a  Native 
American  grantee,  a  consortium  or  its 
members  must  meet  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section 
and  must: 

(1)  Be  in  close  proximity  to  one 
another,  but  they  may  operate  in  more 
than  one  State; 

(2)  Have  an  administrative  imit  legally 
authorized  to  run  the  program  and  to 
commit  the  other  members  to  contracts. 


grants,  and  other  legally-binding 
agreements;  and 

(3)  Be  jointly  and  individually 
responsible  for  the  actions  and 
obligations  of  the  consortiimi,  including 
debts. 

(d)  Entities  potentially  eligible  for 
designation  imder  paragraph  (a)(1)  or 
(b)(1)  of  this  section  are: 

(1)  Federally-recognized  Indian  tribes; 

(2)  Tribal  organizations,  as  defined  in 
25  U.S.C.  450b; 

(3)  Alaska  Native-controlled 
organizations  representing  regional  or 
village  areas,  as  defined  in  the  Alaska 
Native  Claims  Settlement  Act; 

(4)  Native  Hawaiian-controlled 
entities; 

(5)  State-recognized  Indian  tribes; 

(6)  Native  American-controlled 
organizations  serving  Indians;  and 

(7)  Consortia  of  eligible  entities  which 
meets  the  legal  requirements  for  a 
consortium  described  in  paragraph  (c)  of 
this  section. 

§  668.21 0    What  priority  for  designation  is 
given  to  eligible  organizations? 

(a)  Federally-recognized  Indian  tribes. 
Alaska  Native  entities,  or  consortia  that 
include  a  tribe  or  entity  will  have  the 
highest  priority  for  designation.  To  be 
designated,  the  organizations  must  meet 
the  requirements  in  this  Subpart.  These 
organizations  will  be  designated  for 
those  geographic  areas  over  which  they 
have  legal  jmisdiction.  (WIA  section 
166(c)(1).) 

(b)  If  the  Department  decides  not  to 
designate  Indian  tribes  or  Alaska  Native 
entities  to  serve  their  service  areas,  the 
Department  will  enter  into  arrangements 
to  provide  services  with  entities  which 
the  tribes  or  Alaska  Native  entities 
involved  approve. 

(c)  In  geographic  areas  not  served  by 
Indian  tribes  or  Alaska  Native  entities, 
entities  with  a  Native  American- 
controlled  governing  body  and  which 
are  representative  of  the  Native 
American  community  or  communities 
involved  will  have  priority  for 
designation. 

§  668.220    What  is  meant  by  the  "ability  to 
administer  funds"  for  designation 
purposes? 

An  organization  has  the  "ability  to 
administer  funds"  if  it: 

(a)  Is  in  compliance  with 
Departmental  debt  management 
procedines.  if  applicable; 

(b)  Has  not  been  found  guilty  of  fraud 
or  criminal  activity  which  would  affect 
the  entity's  ability  to  safeguard  Federal 
funds  or  deliver  program  services; 

(c)  Can  demonstrate  that  it  has  or  can 
acquire  the  necessary  program  and 
financial  management  personnel  to 
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safeguard  Federal  funds  and  effectively 
deliver  program  services;  and 

(d)  Qui  demonstrate  that  it  has 
successfully  carried  out,  or  has  the 
capacity  to  successfully  carry  out 
activities  that  will  strengthen  the  ability 
of  the  individuals  served  to  obtain  or 
retain  unsubsidized  emplojmient. 

§668.230    How  will  the  Department 
determine  an  entity's  "ability  to  administer 
funds?" 

(a)  Before  determining  which  entity  to 
designate  for  a  particular  service  area, 
the  Department  will  conduct  a  review  of 
the  entity's  ability  to  administer  funds. 

(b)  The  review  for  an  entity  that  has 
served  as  a  grantee  in  either  of  the  two 
designation  periods  before  the  one 
under  consideration,  also  will  consider 
the  extent  of  compliance  with  these 
regulations  or  the  JTPA  regulations  at  20 
CFR  part  632.  Evidence  of  the  ability  to 
administer  funds  may  be  established  by 
a  satisfactory  Federal  audit  record.  It 
may  also  be  established  by  a  recent 
record  showing  substantial  compliance 
with  Federal  record  keeping,  reporting, 
program  performance  standards,,  or 
similar  standards  imposed  on  grantees 
by  this  or  other  public  sector  supported 
programs. 

(c)  For  other  entities,  the  review 
includes  the  experience  of  the  entity's 
management  in  administering  funds  for 
services  to  Native  American  people. 
This  review  also  includes  an  assessment 
of  the  relationship  between  the  entity 
and  the  Native  American  community  or 
communities  to  be  served. 

§  668JZ40    What  is  the  process  for  applying 
for  designation  as  an  INA  grantee? 

(a)  Every  entity  seeking  designation 
must  submit  a  Notice  of  hitent  (NO!) 
which  complies  with  the  requirements 
of  the  Solicitation  for  Grant  Application 
(SGA).  An  SGA  will  be  issued  every  two 
years,  covering  all  areas  except  for  those 
for  which  competition  is  waived  for  the 
incumbent  grantee  imder  WIA  section 
166(c)(2). 

(b)  NOI's  must  be  submitted  to  the 
Chief  of  DINAP,  bearing  a  U.S.  Postal 
Service  postmark  indicating  its 
submission  no  later  than  October  1st  of 
the  year  which  precedes  the  first  year  of 
a  new  designation  cycle.  For  NOI's 
received  after  October  1 ,  only  a  timely 
official  U.S.  Postal  Service  postmark  is 
acceptable  as  proof  of  timely 
submission.  Dates  indicating 
submission  by  private  express  delivery 
services  or  metered  mail  are 
imacceptable  as  proof  of  the  timely 
submission  of  designation  documents. 

(c)  NOI's  must  include  the  following: 
(1)  Documentation  of  the  legal  status 

of  the  entity,  as  described  in 
§  668.200(a)(1); 


(2)  A  Standard  Form  (SF)  424— 
Application  for  Federal  Assistance; 

(3)  A  specific  description,  by  State, 
coimty,  reservation  or  similar  area,  or 
service  population,  of  the  geographic 
area  for  which  the  entity  requests 
designation; 

(4)  A  brief  simimary  of  the 
employment  and  training  or  hiunan 
resource  development  programs  serving 
Native  Americans  that  the  entity 
currently  operates  or  has  operated 
within  the  previous  two-year  period. 

(5)  A  description  of  the  planning 
process  used  by  the  entity,  including  the 
involvement  of  the  governing  body  and 
local  employers. 

(6)  Evidence  to  establish  an  entities 
ability  to  administer  funds  under 
§§668.220-668.230. 

§  668^50    What  happens  if  two  or  more 
entities  apply  for  the  same  area? 

(a)  Every  two  years,  unless  there  has 
been  a  waiver  of  competition  for  the 
area,  the  Department  issues  a 
Solicitation  for  Grant  Application  (SGA) 
seeking  applicants  for  DMA  program 
grants. 

(b)  If  twoor  more  entities  apply  for 
grants  for  the  same  service  area,  or  for 
overlapping  service  areas,  and  a  waiver 
of  competition  under  WIA  section 
166(c)(2)  is  not  granted  to  the 
incumbent  grantee,  the  following 
additional  procedures  apply: 

■  (1)  The  Grant  Officer  will  follow  the 
regulations  for  priority  designation  at 
§668.210. 

(2)  If  no  applicant  is  entitled  to 
priority  designation,  DINAP  will  inform 
each  entity  which  submitted  a  NOI, 
including  the  incumbent  grantee,  in 
writing,  of  all  the  competing  Notices  of 
Intent  no  later  than  November  15  of  the 
year  the  NOI's  are  received. 

(3)  Each  entity  will  have  an 
opportimity  to  describe  its  service  plan, 
and  may  submit  additional  information 
addressing  the  requirements  of 

§  668.240(c)  or  such  other  information 
as  the  applicant  determines  is 
appropriate.  Revised  Notices  must  be 
received  or  contain  an  official  U.S. 
Postal  Service  postmark,  no  later  than 
January  5th. 

(4)  The  Grant  Officer  selects  the  entity 
that  demonstrates  the  ability  to  produce 
the  best  outcomes  for  its  customers. 

§  668.260    How  are  INA  grantees 
designated? 

(a)  On  March  1  of  each  designation 
year,  the  Department  designates  or 
conditionally  designates  Native 
American  grantees  for  the  coming  two 
program  years.  The  Grant  Officer 
informs,  in  writing,  each  entity  which 
submitted  a  Notice  of  Intent  that  the 
entity  has  been: 


(1)  Designated; 

(2)  Conditionally  designated; 

(3)  Designated  for  only  a  portion  of  its 
requested  area  or  population;  or 

(4)  Denied  designation. 

(b)  Designated  Native  American 
entities  must  ensure  and  provide 
evidence  to  DOL  that  a  system  is  in 
place  to  afford  all  members  of  the 
eligible  population  within  their  service 
area  an  equitable  opportunity  to  receive 
employment  and  training  activities  and 
services. 

§668.270    What  appeal  rights  are  available 
to  entities  that  are  denied  designation? 

Any  entity  that  is  denied  designation 
in  whole  or  in  part  for  the  area  or 
population  that  it  requested  may  appeal 
the  denial  to  the  Office  of  the 
Administrative  Law  Judges  using  the 
procedures  at  20  CFR  667.800  or  the 
alternative  dispute  resolution 
procedures  at  20  CFR  667.840.  The 
Grant  Officer  will  provide  an  entity 
whose  request  for  designation  was 
denied,  in  whole  or  in  part,  with  a  copy 
of  the  appeal  procedures. 

§  668.280    Are  there  any  other  ways  in 
which  an  entity  may  IM  designated  as  an 
INA  grantee? 

Yes,  for  an  area  which  would 
otherwise  go  imserved.  The  Grant 
Officer  may  designate  an  entity,  which 
has  not  submitted  an  NOI,  but  which 
meets  the  qualifications  for  designation, 
to  serve  the  particular  geographic  area. 
Under  such  circumstances,  DINAP  will 
seek  the  views  of  Native  American 
leaders  in  the  area  involved  about  the 
decision  to  designate  the  entity  to  serve 
that  community.  DINAP  will  inform  the 
Grant  Officer  of  their  views.  The  Grant 
Officer  will  accommodate  their  views  to 
the  extent  possible. 

§668.290    Can  an  INA  grantee's 
designation  be  terminated? 

(a)  Yes.  The  Grant  Officer  can 
terminate  a  grantee's  designation  for 
cause,  or  the  Secretary  or  another  DOL 
official  confirmed  by  the  Senate  can 
terminate  a  grantee's  designation  in 
emergency  circumstances  where 
termination  is  necessary  to  protect  the 
integrity  of  Federal  funds  or  ensure  the 
proper  operation  of  the  program.  (WIA 
sec.  184(e).) 

(b)  The  Grant  Officer  may  terminate  a 
grantee's  designation  for  cause  only  if 
there  is  a  substantial  or  persistent 
violation  of  the  requirements  in  the  Act 
or  these  regulations.  The  grantee  must 
be  provided  with  written  notice  60  days 
before  termination,  stating  the  specific 
reasons  why  termination  is  proposed. 
The  appeal  procediu^s  at  20  CFR 
667.800  apply. 
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(c)  The  Secretary  must  give  a  grantee 
terminated  in  emergency  circumstances 
prompt  notice  of  the  termination  and  an 
opportunity  for  a  hearing  within  30  days 
of  the  termination. 

§  668.292    How  does  a  designated  entity 
become  an  INA  grantee? 

A  designated  entity  becomes  a  grantee 
on  the  effective  date  of  an  executed 
grant  agreement,  signed  by  the 
authorized  official  of  the  grantee 
organization  and  the  Grant  Officer.  The 
grant  agreement  includes  a  set  of 
certifications  and  assurances  that  the 
grantee  will  comply  with  the  terms  of 
the  Act,  these  regulations,  and  other 
appropriate  requirements.  Funds  are 
released  to  the  grantee  upon 
Departmental  approval  of  the  required 
planning  documents,  as  described  in 
§§  668.710  through  668.740. 

§  668.294    Does  ttie  Department  have  to 
designate  an  INA  grantee  for  every  part  of 
the  country? 

No.  Beginning  with  the  PY  2000  grant 
awards,  if  there  are  no  entities  meeting 
the  requirements  for  designation  in  a 
particular  area,  or  willing  to  serve  that 
area,  the  Department  will  not  allocate 
funds  for  that  service  area.  The  funds 
allocated  to  that  area  will  be  distributed 
to  the  remaining  INA  grantees,  or  used 
for  other  program  purposes  such  as 
technical  assistance  and  training  (TAT). 
Remaining  funds  used  for  technical 
assistance  and  training  are  in  addition 
to,  and  not  subject  to  the  limitations  on, 
amounts  reserved  under  §  668.296(e). 
Areas  which  are  unserved  by  the  INA 
program  may  be  restored  during  a 
subsequent  designation  cycle,  when  and 
if  a  current  grantee  or  other  eligible 
entity  applies  for  and  is  designated  to 
serve  that  area. 

§  668.296    How  are  WIA  funds  allocated  to 
INA  grantees? 

(a)  Except  for  reserved  funds 
described  in  paragraph  (e)  of  this 
section,  all  funds  available  for  WIA 
section  166(d)(2)(A)(i)  comprehensive 
workforce  investment  services  program 
at  the  beginning  of  a  Program  Year  will 
be  allocated  to  Native  American 
grantees  for  their  designated  geographic 
service  areas. 

(b)  Each  INA  grantee  will  receive  the 
sum  of  the  funds  calculated  imder  the 
following  formula: 

(1)  One-quarter  of  the  funds  available 
will  be  allocated  on  the  basis  of  the 
niunber  of  unemployed  Native 
American  persons  in  the  grantee's 
designated  INA  service  area(s) 
compared  to  all  such  persons  in  all  such 
areas  in  the  United  States. 

(2)  Three-quarters  of  the  funds 
available  will  be  allocated  on  the  basis 


of  the  number  of  Native  American 
persons  in  poverty  in  the  grantee's 
designated  INA  service  area(s)  as 
compared  to  all  such  persons  in  all  such 
areas  in  the  United  States. 

(3)  The  data  and  definitions  used  to 
implement  these  formulas  is  provided 
by  the  U.S.  Bureau  of  the  Census. 

(c)  In  years  immediately  following  the 
use  of  new  data  in  the  formula 
described  in  paragraph  (b)  of  this 
section,  the  Department,  based  upon 
criteria  to  be  described  in  the  SGA.  may 
utilize  a  hold  harmless  factor  to  reduce 
the  disruption  in  grantee  services  which 
would  otherwise  result  from  changes  in 
funding  levels.  This  factor  will  be 
determined  in  consultation  with  the 
grantee  commimity  and  the  Native 
American  Employment  and  Training 

Council. 

(d)  The  Department  may  reallocate 
funds  from  one  INA  grantee  to  another 
if  a  grantee  is  imable  to  serve  its  area  for 
any  reason,  such  as  audit  or  debt 
problems,  criminal  activity,  internal 
(political)  strife,  or  lack  of  ability  or 
interest.  Funds  may  also  be  reallocated 
if  a  grantee  has  carry-in  excess  of  20 
percent  of  the  total  funds  available  to  it. 
Carry-in  amoimts  greater  than  20 
percent  but  less  than  25  percent  of  total 
funds  available  may  be  allowed  under 
an  approved  waiver  issued  by  DINAP. 

(e)  The  Department  may  reserve  up  to 
one  percent  (1  percent)  of  the  funds 
appropriated  imder  WIA  section 
166(d)(2){A)(i)  for  any  Program  Year  for 
TAT  purposes.  Technical  assistance  will 
be  provided  in  consultation  with  the 
Native  American  Employment  and 
Training  Coimcil. 

Subpart  C— Services  to  Custotners 

§  668.300    Who  is  eligible  to  receive 
services  under  the  INA  program? 

(a)  A  person  is  eligible  to  receive 
services  under  the  INA  program  if  that 
person  is: 

(1)  An  Indian,  as  determined  by  a 
policy  of  the  Native  American  grantee. 
The  grantee's  definition  must  at  least 
include  anyone  who  is  a  member  of  a 
Federally-recognized  tribe;  or 

(2)  An  Alaska  Native,  as  defined  in 
section  3(b)  of  the  Alaska  Native  Claims 
Settlement  Act  (ANCSA),  43  U.S.C. 
1602(b);  or 

(3)  A  Native  Hawaiian,  as  defined  in 
WIA  section  166(b)(3). 

(b)  The  person  must  also  be  any  one 
of  the  following: 

(1)  Unemployed;  or 

(2)  Underemployed,  as  defined  in 
§668.150;  or 

(3)  A  low-income  individual,  as 
defined  in  WIA  section  101(25);  or 

(4)  The  recipient  of  a  bona  fide  lay- 
off notice  which  has  taken  effect  in  the 


last  six  months  or  will  take  effect  in  the 
following  six  month  period,  who  is 
imlikely  to  return  to  a  previous  industry 
or  occupation,  and  who  is  in  need  of 
retraining  for  either  employment  with 
another  employer  or  for  job  retention 
with  the  current  employer;  or 

(5)  An  individual  who  is  employed, 
but  is  determined  by  the  grantee  to  be 
in  need  of  employment  and  training 
services  to  obtain  or  retain  employment 
that  allows  for  self-sufficiency. 

(c)  If  applicable,  male  applicants  must 
also  register  or  be  registered  for  the 
Selective  Service. 

(d)  For  piuposes  of  determining 
whether  a  person  is  a  low-income 
individual  under  paragraph  (b)(3)  of  this 
section,  the  Secretary  issues  guidance 
for  the  determination  of  family  income. 
(WIA  sec.  189(h).) 

§668.340    Wtiat  are  INA  grantM  allowable 
activities? 

(a)  The  INA  grantee  may  provide  any 
services  consistent  with  the  pinppses  of 
this  section  that  are  necessary  to  meet 
the  needs  of  Native  Americans 
prepeuing  to  enter,  reenter,  or  retain 
imsubsidized  employment.  (WIA  sec. 
166(d)(1)(B).)  Comprehensive  workforce 
investment  activities  authorized  under 
WIA  section  166(d)(2)  include: 

(b)  Core  services,  which  must  be 
delivered  in  partnership  with  the  One- 
Stop  delivery  system,  include: 

(1)  Outreach; 

(2)  Intake; 

(3)  Orientation  to  services  available; 

(4)  Initial  assessment  of  skill  levels, 
aptitudes,  abilities  and  supportive 
service  needs; 

(5)  Ehgibility  certification; 

(6)  Job  Search  and  placement 
assistance; 

(7)  Career  counseling; 

(8)  Provision  of  employment  statistics 
information  and  local,  regional,  and 
national  Labor  Market  Information; 

(9)  Provision  of  information  regarding 
filing  of  Unemployment  Insurance 
claims; 

(10)  Assistance  in  establishing 
eligibility  for  Welfare-to-Work 
programs; 

(11)  Assistance  in  establishing 
eligibility  for  financial  assistance  for 
training; 

(12)  Provision  of  information  relating 
to  supportive  services; 

(13)  Provision  of  performance  and 
cost  information  relating  to  training 
providers  and  training  services;  and 

(14)  Follow-up  services. 

(c)  Allowable  intensive  services 
which  include: 

(1)  Comprehensive  and  specialized 
testing  and  assessment; 

(2)  Development  of  an  individual 
employment  plan; 
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(3)  Group  counseling; 

(4)  Individual  coimseling  and  career 
planning; 

(5)  Case  Management  for  seeking 
training  services; 

(6)  Short  term  pre-vocational  services; 

(7)  Work  experience  in  the  public  or 
private  sector; 

(8)  Tryout  employment; 

(9)  Dropout  prevention  activities; 

(10)  Supportive  services;  and 

(11)  Other  services  identified  in  the 
approved  Two  Year  Plan. 

(d)  Allowable  training  services  which 
include: 

(1)  Occupational  skill  training; 

(2)  On-the-job  training; 

(3)  Programs  that  combine  workplace 
training  with  related  instruction,  which 
may  include  cooperative  education 
programs; 

(4)  Training  programs  operated  by  the 
private  sector; 

(5)  Skill  upgrading  and  retraining; 

(6)  Entrepreneurial  and  small 
business  development  technical 
assistance  and  training; 

(7)  Job  readiness  training; 

(8)  Adult  basic  education,  GED 
attainment,  literacy  training,  and 
English  language  training,  provided  in 
combination  with  any  training  services 
described  in  paragraphs  (d)(1)  through 
(8)  of  this  section; 

(9)  Customized  training  conducted 
with  a  commitment  by  an  employer  or 
group  of  employers  to  employ  an 
individual  upon  successful  completion 
of  training;  and 

(10)  Educational  and  tmtion 
assistance. 

(e)  Allowable  activities  specifically 
designed  for  youth  are  identified  in 
section  129  of  the  Act  and  include: 

(1)  Improving  educational  and  skill 
competencies; 

(2)  Adult  mentoring; 

(3)  Training  opport\mities; 

(4)  Supportive  services  as  defined  in 
WIA  section  101(46); 

(5)  Incentive  programs  for  recognition 
and  achievement; 

(6)  Opportimities  for  leadership, 
development,  decision-making, 
citizenship  and  community  service; 

(7)  Preparation  for  postsecondary 
education,  academic  and  occupational 
learning,  unsubsidized  employment 
opportunities,  and  other  effective 
connections  to  intermediaries  with 
strong  links  to  the  job  market  and  local 
and  regional  employers; 

(8)  Tutoring,  study  skills  training,  and 
other  drop-out  prevention  strategies; 

(9)  Alternative  secondary  school 
services; 

(10)  Summer  employment 
opportunities  that  are  directly  linked  to 
academic  and  occupational  learning; 


(11)  Paid  and  unpaid  work 
experiences,  including  internships  and 
job  shadowing; 

(12)  Occupational  skill  training; 

(13)  Leadership  development 
opportimities  as  defined  in  §  664.420; 

(14)  Follow-up  services  as  defined  in 
§  664.450; 

(15)  Comprehensive  guidance  and 
coimseling,  which  may  include  drug 
and  alcohol  abuse  counseling  and 
referral;  and 

(16)  Information  and  referral. 

(f)  In  addition,  allowable  activities 
include  job  development  and 
employment  outreach,  including: 

(1)  Support  of  the  Tribal  Employment 
Rights  Office  (TERO)  program; 

(2)  Negotiation  with  employers  to 
encourage  them  to  train  and  hire 
participants; 

(3)  Establishment  of  linkages  with 
other  service  providers  to  aid  program 
participants; 

(4)  Establishment  of  management 
training  programs  to  support  tribal 
administration  or  enterprises;  and 

(5)  Establishment  of  linkages  with 
remedial  education,  such  as  Adult  Basic 
Education  (ABE),  basic  literacy  training, 
and  English-as-a-second-language  (ESL) 
training  programs,  as  necessary. 

(g)  Participants  may  be  enrolled  in 
more  than  one  activity  at  a  time  and 
may  be  sequentially  enrolled  in 
multiple  activities. 

(h)  INA  grantees  may  provide  any 
services  which  may  be  carried  out  by 
fund  recipients  under  any  provisions  of 
the  Act.  (WIA  section  166(d).) 

(i)  In  addition,  INA  grantees  must 
develop  programs  which  contribute  to 
occupational  development,  upward 
mobility,  development  of  new  careers, 
and  opportunities  for  nontraditional 
employment.  (WIA  section  195(1).) 

§  668.350    Are  there  any  restrictions  on 
allowable  activities? 

(a)  All  occupational  training  must  be 
for  occupations  for  which  there  are 
employment  opportunities  in  the  local 
area  or  another  area  to  which  the 
participant  is  willing  to  relocate.  (WIA 
sec.  134(d)(4)(A)(iii).) 

(b)  INA  grantees  must  provide  OJT 
services  consistent  with  the  definition 
provided  in  WIA  section  101(31)  and 
other  limitations  in  the  Act.  Individuals 
in  OJT  must: 

(1)  Be  compensated  at  the  same  rates, 
including  periodic  increases,  as  trainees 
or  employees  who  are  similarly  situated 
in  similar  occupations  by  the  same 
employer  and  who  have  similar 
training,  experience,  and  skills;  and 
(WIA  sec.  181(a)(1).) 

(2)  Be  provided  benefits  and  working 
conditions  at  the  same  level  and  to  the 


same  extent  as  other  trainees  or 
employees  working  a  similar  length  of 
time  and  doing  the  same  type  of  work. 
(WIA  sec.  181(b)(5).) 

(c)  In  addition,  OJT  contracts  under 
this  title  must  not  be  entered  into  with 
employers  who  have: 

(1)  Received  payments  under  previous 
contracts  and  have  exhibited  a  pattern 
of  failing  to  provide  OJT  participants 
with  continued,  long-term  employment 
as  regular  employees  with  wages  and 
employment  benefits  and  working 
conditions  at  the  same  level  and  to  the 
same  extent  as  other  employees  working 
a  similar  length  of  time  and  doing  the 
same  work,  or 

(2)  Who  have  violated  paragraphs 
(b)(1)  and/or  (2)  of  this  section.  (WIA 
195(4).) 

(d)  INA  grantees  are  prohibited  from 
using  funds  to  encourage  the  relocation 
of  a  business  as  described  in  WIA 
section  181(d)  and  20  CFR  667.268. 

(e)  INA  grantees  must  only  use  funds 
for  activities  which  are  in  addition  to 
those  that  would  otherwise  be  available 
to  the  Native  American  population  in 
the  area  in  the  absence  of  such  funds. 
(WIA  §195(2).) 

(f)  INA  grantees  must  not  spend  funds 
on  activities  that  displace  currently 
employed  individuals,  impair  existing 
contracts  for  services,  or  in  any  way 
affect  union  organizing.  (WIA  §  181(b).) 

§  668.360    What  Is  the  role  of  INA  grantees 
In  the  One-Stop  system? 

(a)  In  those  local  workforce 
investment  areas  where  there  is  a  INA 
grantee  field  office,  the  INA  grantee  is 

a  required  partner  in  the  locaJ  One-Stop 
delivery  system  and  is  subject  to  the 
provisions  relating  to  such  partners 
described  in  20  CFR  part  662. 
Consistent  with  ttiose  provisions,  a 
Memorandum  of  Understanding  (MOU) 
between  the  INA  grantee  and  the  Local 
Board  over  the  operation  of  the  One- 
Stop  Center(s)  in  the  Local  Board's 
workforce  investment  area  must  also  be 
executed. 

(b)  At  a  minimum,  the  MOU  must 
contain  provisions  related  to: 

(1)  The  services  to  be  provided 
through  the  One-Stop  Service  System; 

(2)  The  methods  for  referral  of 
individuals  between  the  One-Stop 
operator  and  the  INA  grantee  which  take 
into  accoimt  the  services  provided  by 
the  INA  grantee  and  the  other  One-Stop 
partners; 

(3)  The  exchange  of  information  on 
the  services  available  and  accessible 
through  the  One-Stop  system  and  the 
INA  program; 

(4)  As  necessary  to  provide  referrals 
and  case  management  services,  the 
exchange  of  information  on  Native 
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American  participants  in  the  One-Stop 
system  and  the  INA  program; 

(5)  Arrangements  for  die  funding  of 
services  provided  by  the  One-Stop(s), 
consistent  with  the  requirement  that  no 
expenditures  may  be  made  with  INA 
program  funds  for  individuals  who  are 
not  eligible  under  this  part. 

(c)  The  INA  grantee's  Two  Year  Plan 
must  describe  the  efforts  the  grantee  has 
made  to  negotiate  MOU's  consistent 
with  paragraph  (b)  of  this  section,  for 
each  plaiming  cycle  during  which  Local 
Boards  are  operating  under  the  terms  of 
WIA. 

§  668.370    What  policies  govern  payments 
to  participants,  including  wages,  training 
allowances  or  stipends,  or  direct  payments 
for  supportive  services? 

(a)  INA  grantees  may  pay  training 
allowances  or  stipends  to  participants 
for  their  successftil  participation  in  and 
completion  of  education  or  training 
services  (except  such  allowance  may  not 
be  provided  to  participants  in  OJT). 
Allowances  or  stipends  may  not  exceed 
the  Federal  or  State  minimum  wage, 
whichever  is  higher. 

(b)  INA  grantees  may  not  pay  a 
participant  in  a  training  activity  when 
the  person  fails  to  participate  without 
good  cause. 

(c)  If  a  participant  in  a  WIA-funded 
activity  is  involved  in  an  employer- 
employee  relationship,  including 
participants  in  OIT,  that  participant 
must  be  paid  wages  and  fringe  benefits 
at  the  same  rates  as  trainees  or 
employees  who  have  similar  training, 
experience  and  skills  and  which  are  not 
less  than  the  higher  of  the  applicable 
Federal.  State  or  local  minimum  wage. 
(WIA  section  181(a)(1).) 

(d)  In  accordance  with  the  policy 
described  in  the  two-year  plan.  INA 
grantees  may  pay  incentive  bonuses  to 
participants  who  meet  or  exceed 
individual  eraployabiUty  or  training 
goals  established  in  writing  in  the 
individual  employment  plan. 

(e)  INA  grantees  must  comply  with 
other  restrictions  listed  in  WIA  sections 
181  through  199  which  apply  to  all 
programs  funded  under  title  I  of  WIA. 

(f)  INA  grantees  must  comply  with  the 
provisions  on  labor  standards  in  WIA 
section  181(b). 

§  668.380    What  will  DOL  do  to  strengthen 
the  capacity  of  INA  grantees  to  deliver 
effective  services? 

The  Department  will  provide 
appropriate  TAT,  as  necessary,  to  INA 
grantees.  This  TAT  will  assist  INA 
grantees  to  improve  program 
performance  and  enhance  services  to 
the  target  population(s),  as  resources 
permit.  (WIA  sec.  166(h)(5).) 


Subpart  O— Supplemental  Youth 
Services 

§  668.400    What  Is  the  purpose  of  ttw 
supplemental  youth  services  program? 
The  purpose  of  this  program  is  to 
provide  supplemental  employment  and 
training  and  related  services  to  Native 
American  youth  on  or  near  Indian 
reservations,  or  in  Oklahoma,  Alaska, 
and  Hawaii.  (WIA  sec.  166(d)(2)(A)(ii).) 

§  668.41 0    What  entities  are  eligible  to 
receive  supplemental  youth  services 
funding? 

Eligible  recipients  for  supplemental 
youth  services  funding  are  limited  to 
those  tribal,  Alaska  Native,  Native 
Hawaiian  and  Oklahoma  tribal  grantees 
funded  under  WIA  section 
166(d)(2)(A)(i).  or  other  grantees  serving 
those  areas  and/or  populations  specified 
in  §  668.400.  that  received  funding 
under  title  II-B  of  the  Job  Training 
Partnership  Act,  or  that  are  designated 
to  serve  an  eligible  area  as  specified  in 
WIA  section  166(d)(2)(A)(ii). 

§  668.420    What  are  the  planning 
requirements  for  receiving  supplemental 
youth  services  funding? 

Beginning  with  PY  2000,  eligible  INA 
grantees  must  describe  the 
supplemental  youth  services  which  they 
intend  to  provide  in  their  Two  Year 
Plan,  (described  more  fully  in 
§§668.710  and  668.720  of  this  part). 
This  Plan  includes  the  target  population 
the  grantee  intends  to  serve,  for 
example,  drop-outs,  juvenile  offenders, 
and/or  college  students.  It  also  includes 
the  performance  measures/standards  to 
be  utilized  to  measure  program  progress. 

§  668.430    What  individuals  are  eligible  to 
receive  supplemental  youth  services? 

(a)  Participants  in  supplemental  youth 
services  activities  must  be  Native 
Americans,  as  determined  by  the  INA 
grantee  according  to  §  668.300(a)  and 
must  meet  the  definition  of  Eligible 
Youth,  as  defined  in  WIA  section 
101(13): 

(b)Youth  participants  must  be  low- 
income  individuals,  except  that  not 
more  than  five  percent  (5%)  who  do  not 
meet  the  minimum  income  criteria,  may 
be  considered  eligible  youth  if  they 
meet  one  or  more  of  the  following 
categories: 

(1)  School  dropouts; 

(2)  Basic  skills  deficient  as  defined  in 
WIA  section  101(4): 

(3)  Have  educational  attainment  that 
is  one  or  more  grade  levels  below  the 
grade  level  appropriate  to  their  age 
group; 

(4)  Pregnant  or  parenting; 

(5)  Have  disabilities,  including 
learning  disabilities; 


(6)  Homeless  or  runaway  youth; 

(7)  Offenders;  or 

(8)  Other  eligible  youth  who  face 
serious  barriers  to  employment  as 
identified  by  the  grantee  in  its  Plan. 
(WIA  section  129(c)(5).) 

§  668.440    How  is  funding  for  supplemental 
youth  services  determined? 

(a)  Beginning  with  PY  2000, 
supplemental  youth  funding  will  be 
allocated  to  eligible  INA  grantees  on  the 
basis  of  the  relative  number  of  Native 
American  youth  between  the  ages  of  14 
and  21,  inclusive,  in  the  grantee's 
designated  INA  service  area  as 
compared  to  the  number  of  Native 
American  youth  in  other  INA  service 

opoac  * 

(b)  The  data  used  to  implement  this 
formula  is  provided  by  the  U.S.  Bureau 
of  the  Census. 

(c)  The  hold  harmless  factor  described 
in  §  668.296(c)  also  applies  to 
supplemental  youth  services  funding. 
This  factor  also  will  be  determined  in 
consultation  with  the  grantee 
commimity  and  the  Native  American 
Employment  and  Training  Coimcil. 

(a)  The  reallocation  provisions  of 
§  668.296(d)  will  also  apply  to 
supplemental  youth  services  funding. 

(e)  Any  supplemental  youth  services 
funds  not  allotted  to  a  grantee  or  refused 
by  a  grantee  may  be  used  for  the 
purposes  outlined  in  §  668.296(e).  Any 
such  funds  are  in  addition  to,  and  not 
subject  to  the  limitations  on,  amoimts 
reserved  under  §  668.296(e). 

§  668.450    How  will  supplemental  youtti 
services  to  be  provided? 

(a)  INA  grantees  may  offer 
supplemental  services  to  youth 
throughout  the  school  year,  during  the 
summer  vacation,  and/or  dvuing  other 
breaks  during  the  school  year  at  their 
discretion; 

(b)  The  Department  encourages  INA 
grantees  to  work  with  Local  Educational 
Agencies  to  provide  academic  credit  for 
youth  activities  whenever  possible; 

(c)  INA  grantees  may  provide 
participating  youth  with  the  activities 
listed  in  20  CFR  668.340(e). 

§  668.460    Are  there  performance  measures 
and  standards  applicable  to  the 
supplemental  youth  services  program? 

Yes.  WIA  section  166(e)(5)  requires 
that  the  program  plan  contain  a 
description  of  the  performance 
measures  to  be  used  to  assess  the 
performance  of  grantees  in  carrying  out 
the  activities  assisted  under  this  section. 
Specific  indicators  of  performance  and 
levels  of  performance  for  supplemental 
youth  services  activities  will  be 
developed  by  the  Department  in 
partnership  with  the  Native  American 


services  mt 


economic  ai 
Native  Ame 
accordance 
those  comm 
(4)  Engagt 
building  act 
grantee's  Tv 


Federal  Register /Vol.  64,  No.  72 /Thursday,  April  15,  1999 /Rules  and  Regulations  18743 


Emplojmaent  and  Training  Council,  and 
transmitted  to  INA  grantees  as  an 
administrative  issuance. 

Subpart  E— Services  to  Communities 

§668.500    What  services  may  INA  grantees 
provide  to  or  for  employers  under  section 
166? 

(a)  INA  grantees  may  provide  a  variety 
of  services  to  employers  in  their  areas. 
These  services  may  include: 

(1)  Workforce  planning  which 
involves  the  recruitment  of  current  or 
potential  program  participants, 
including  job  restructuring  services; 

(2)  Recruitment  and  assessment  of 
potential  employees,  with  priority  given 
to  potential  employees  who  are  or  who 
might  become  eligible  for  program 
services; 

(3)  Pre-employment  training; 

(4)  Customized  training; 

(5)  On-the-job  training  (OJT); 

(6)  Post-employment  services, 
including  training  and  support  services 
to  encourage  job  retention  and 
upgrading; 

(7)  Work  experience  for  public  or 
private  sector  work  sites; 

(8)  Other  innovative  forms  of  worksite 
training. 

(b)  In  addition  to  the  services  listed 
above,  other  grantee-determined 
services  intended  to  assist  eligible 
participants  to  obtain  or  retain 
employment  may  also  be  provided  to  or 
for  employers  approved  in  the  grantee's 
Two  Year  Plan. 

§  668.51 0    What  services  may  INA  grantees 
provide  to  the  community  at  large  under 
section  166? 

(a)  DMA  grantees  may  provide  services 
to  the  Native  American  communities  in 
their  designated  service  areas  by 
engaging  in  program  development  and 
service  delivery  activities  which: 

(1)  Strengthen  the  capacity  of  Native 
American-controlled  institutions  to 
provide  education  and  work-based 
learning  services  to  Native  American 
youth  and  adults,  whether  directly  or 
through  other  Native  American 
institutions  such  as  tribal  colleges; 

(2)  Increase  the  commimity's  capacity 
to  deliver  supportive  services,  such  as 
child  care,  transportation,  housing, 
health,  and  similar  services  needed  by 
clients  to  obtain  and  retain  employment; 

(3)  Use  program  participants  engaged 
in  education,  training,  work  experience, 
or  similar  activities  to  further  the 
economic  and  social  development  of 
Native  American  conunimities  in 
accordance  with  the  goals  and  values  of 
those  communities;  and 

(4)  Engage  in  other  community- 
building  activities  described  in  the  INA 
grantee's  Two  Year  Plan. 


(b)  INA  grantees  should  develop  their 
Two  Year  Plan  in  conjunction  with,  and 
in  support  of,  strategic  tribal  planning 
and  community  development  goals. 

§668.520    Must  INA  grantees  give 
preference  to  Indian/Native  American 
entities  in  the  selection  of  contractors  or 
service  providers? 

Yes.  INA  grantees  must  give  as  much 
preference  as  possible  to  Indian 
organizations  and  to  Indian-owned 
economic  enterprises,  as  defined  in 
section  3  of  the  Indian  Financing  Act  of 
1974  (25  U.S.C.  1452),  when  awarding 
any  contract  or  subgrant. 

§  668.530    What  rules  govern  the  issuance 
of  contracts  and/or  sut>grants? 

In  general,  INA  grantees  must  follow 
the  rules  of  OMB  Circulars  A-102  (for 
tribes)  or  A-110  (for  private  non-profits) 
when  awarding  contracts  and/or 
subgrants  imder  WIA  section  166.  The 
common  rules  implementing  those 
circulars  are  codified  for  DOL-funded 
programs  at  29  CFR  part  97  (A-102)  or 
29  CFR  part  95  (A-llO),  and  covered  in 
the  WIA  regulations  at  20  CFR  667.200. 
These  rules  do  not  apply  to  OJT  contract 
awards. 

Subpart  F— Accountability  for  Services 
and  Expenditures 

§668.600    To  whom  is  the  INA  grantee 
accountable  for  the  provision  of  services 
and  the  expenditure  of  INA  funds? 

(a)  The  INA  grantee  is  responsible  to 
the  Native  American  community  to  be 
served  by  INA  funds. 

(b)  The  INA  grantee  is  also 
responsible  to  the  Department  of  Labor, 
which  is  charged  by  law  with  ensuring 
that  all  WIA  funds  are  expended: 

(1)  according  to  applicable  laws  and 
regulations; 

(2)  for  the  benefit  of  the  identified 
Native  American  client  group;  and 

(3)  for  the  purposes  approved  in  the 
grantee's  plan  and  signed  grant 
document. 

§668.610    How  is  this  accountability 
documented  and  fulfiiled? 

(a)  Each  INA  grantee  must  establish 
its  own  internal  policies  and  procediues 
to  ensure  accountability  to  the  INA 
grantee's  governing  body,  as  the 
representative  of  the  Native  American 
conjnuLnity(ies)  served  by  the  INA 
program.  At  a  minimum,  these  policies 
and  procedures  must  provide  a  system 
for  governing  body  review  and  oversight 
of  program  plans  and  measures  and 
standards  for  program  performance. 

(b)  Accountability  to  the  Department 
is  accomplished  in  part  through  on-site 
program  reviews  (monitoring),  which 
strengthen  the  INA  grantee's  capability 


to  deliver  effective  services  and  protect 
the  integrity  of  Federal  funds. 

(c)  In  addition  to  audit  information,  as 
described  at  §  668.850,  and  program 
reviews,  accountability  to  the 
Department  is  dociunented  and  fulfilled 
by  the  submission  of  reports.  These 
report  requirements  are  as  follows: 

(1)  Each  INA  grantee  must  submit  an 
annual  report  on  program  participants 
and  activities.  This  report  must  be 
received  no  later  than  90  days  after  the 
end  of  the  Program  Year,  and  may  be 
combined  with  the  report  on  program 
expenditiu^s.  The  reporting  format  is 
developed  by  DINAP,  in  consultation 
with  the  Native  American  Advisory 
Council,  and  published  in  the  Federal 
Register. 

(2)  Each  INA  grantee  must  submit  an 
annual  report  on  program  expenditiues. 
This  report  must  be  received  no  later 
than  90  days  after  the  end  of  the 
Program  Year,  and  may  be  combined 
with  the  report  on  program  participants 
and  activities.  For  the  purposes  of  report 
submission,  a  postmark  or  date 
indicating  receipt  by  a  private  express 
delivery  service  is  acceptable  proof  of 
timely  submission. 

(3)  INA  grantees  are  encouraged,  but 
not  required,  to  submit  a  descriptive 
narrative  with  their  annual  reports 
describing  the  barriers  to  successful 
plan  implementation  they  have 
encountered.  This  narrative  should  also 
discuss  program  successes  and  other 
notable  occurrences  that  effected  the 
INA  grantee's  overall  performance  that 
year. 

(4)  Each  INA  grantee  may  be  required 
to  submit  interim  reports  on  program 
participants  and  activities  and/or 
program  expenditures  diuing  the 
Program  Year.  Interim  reports  must  be 
received  no  later  than  45  days  after  the 
end  of  the  reporting  period. 

§668.620    What  performance  measures  are 
in  place  for  the  INA  program? 

Indicators  of  performance  measures 
and  levels  of  performance  in  use  for  INA 
program  will  be  those  indicators  and 
standards  proposed  in  individual 
grantee  plans  and  approved  by  DOL,  in 
accordance  with  guidelines  developed 
by  the  Department  in  consultation  with 
INA  grantees  imder  WIA  section 
166(h)(2)(A). 

§  668.630    What  are  the  requirements  for 
preventing  fraud  and  abuse  under  section 
166? 

(a)  Each  INA  grantee  must  implement 
program  and  financial  management 
procedmes  to  prevent  fraud  and  abuse. 
Such  procedures  must  include  a  process 
which  enables  the  grantee  to  take  action 
against  contractors  or  subgrantees  to 
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prevent  any  misuse  of  funds.  (WIA  sec. 
184.) 

(b)  Each  INA  grantee  must  have  rules 
to  prevent  conflict  of  interest  by  its 
governing  body.  These  conflict  of 
interest  rules  must  include  a  rule 
prohibiting  any  member  of  any 
governing  body  or  coimcil  associated 
with  the  INA  grantee  from  voting  on  any 
matter  which  would  provide  a  direct 
financial  benefit  to  that  member,  or  to 

a  member  of  his  or  her  immediate 
family,  in  accordance  with  20  CFR 
667.200(a)(4)  and  29  CFR  97.36(b)  or  29 
CFR  95.42. 

(c)  Officers  or  agents  of  the  INA 
grantee  must  not  solicit  or  personally 
accept  gratuities,  favors,  or  anjrthing  of 
monetary  value  from  any  actual  or 
potential  contractor,  subgrantee,  vendor 
or  participant.  This  rule  must  also  apply 
to  officers  or  agents  of  the  grantee's 
contractors  and/or  subgrantees.  This 
prohibition  does  not  apply  to: 

(1)  Any  rebate,  discount  or  similar 
incentive  provided  by  a  vendor  to  its 
customers  as  a  regular  feature  of  its 
business; 

(2)  Items  of  nominal  monetary  value 
distributed  consistent  with  the  cultural 
practices  of  the  Native  American 
community  served  by  the  grantee. 

(d)  No  person  who  selects  program 
participants  or  authorizes  the  services 
provided  to  them  may  select  or 
authorize  services  to  any  participant 
who  is  such  a  person's  husband,  wife, 
father,  mother,  brother,  sister,  son,  or 
daughter  unless: 

(iKi)  The  participant  involved  is  a 
low  income  individual;  or 

(ii)  The  community  in  which  the 
participant  resides  has  a  population  of 
less  than  1 ,000  Native  American  people; 
and 

(2)  The  INA  grantee  has  adopted  and 
implemented  the  policy  described  in  the 
Two  Year  Plan  to  prevent  favoritism  on 
behalf  of  such  relatives. 

(e)  INA  grantees  are  subject  to  the 
provisions  of  41  U.S.C.  53  relating  to 
kickbacks. 

(f)  No  assistance  provided  under  this 
Act  may  involve  political  activities. 
(WIA  section  195(6).) 

(g)  INA  grantees  may  not  use  funds 
under  this  Act  for  lobbying  as  provided 
in  29  CFR  part  93. 

(h)  The  provisions  of  18  U.S.C.  665 
and  666  regarding  embezzlement  apply 
to  programs  imder  WIA. 

U)  Sectarian  activities  involving  WIA 
funding  or  participants  are  prohibited. 

(j)  INA  grantees  are  prohibited  from 
discriminatory  practices  as  outlined  at 
WIA  section  188,  and  the  regulations 
implementing  WIA  section  188. 
However,  this  does  not  affect  the  legal 
requirement  that  all  INA  participants  be 


Native  American.  Also,  INA  grantees  are 
not  obligated  to  serve  populations  other 
than  those  for  which  they  were 
designated. 

§  668.640    What  grievance  systems  must  a 
section  166  program  provide? 

INA  grantees  must  establish  grievance 
procedvu^s  consistent  with  the 
requirements  of  WIA  section  181(c)  and 
20  CFR  667.600. 

§  668.650    Can  INA  grantees  exclude 
eligible  segments  of  ttie  population? 

(a)  No.  INA  grantees  cannot  exclude 
segments  of  the  eligible  population.  INA 
grantees  must  document  in  their  Two 
Year  Plan  that  a  system  is  in  place  to 
afford  all  members  of  the  eligible 
population  within  the  service  area  for 
which  the  grantee  was  designated  an 
equitable  opportunity  to  receive  WIA 
services  and  activities. 

(b)  Nothing  in  this  section  restricts  the 
ability  of  INA  grantees  to  target 
subgroups  of  the  eligible  population  (for 
example,  the  disabled,  substance 
abusers,  TANF  recipients,  or  similar 
categories),  as  outlined  in  an  approved 
Two  Year  Plan. 

Subpart  G— Section  166  Planning/ 
Funding  Process 

§  668.700    What  process  must  an  INA 
grantee  use  to  plan  its  employment  and 
training  services  ? 

(a)  The  INA  grantee  may  utilize  the 
planning  procedures  it  uses  to  plan 
other  activities  and  services. 

(b)  However,  in  the  process  of 
preparing  its  Two  Year  Plan  for  Native 
American  WIA  services,  the  INA  grantee 
must  consult  with: 

(1)  Customers  or  prospective 
customers  of  such  services; 

(2)  Prospective  employers  of  program 
participants  or  their  representatives; 

(3)  Service  providers,  including  local 
educational  agencies,  which  can 
provide  services  which  support  or  are 
complementary  to  the  grantee's  ov«i 
services;  and 

(4)  Tribal  or  other  community  officials 
responsible  for  the  development  and 
administration  of  strategic  community 
development  efforts. 

§  668.71 0    What  planning  documents  must 
an  INA  grantee  sutHnit  to  the  Department? 

Each  grantee  receiving  funds  under 
WIA  sec.  166  must  submit  to  DINAP  a 
comprehensive  services  plan  and  a 
projection  of  participant  services  and 
expenditures  covering  the  two-year 
pfenning  cycle.  The  Department  will,  in 
consultation  with  the  Native  American 
Advisory  Council,  issue  budget  and 
planning  instructions  which  grantees 
must  use  when  preparing  their  plan. 


§  668.720    What  information  must  these 
planning  documents  contain? 

(a)  The  comprehensive  services  plan 
must  cover  the  two  Program  Years 
included  within  a  designation  cycle. 
According  to  planning  instructions 
issued  by  the  Department,  the 
comprehensive  services  plan  must 
describe  in  narrative  form: 

(1)  The  specific  goals  of  the  INA 
grantee's  program  for  the  two  Program 
Years  involved; 

(2)  The  method  the  INA  grantee  will 
use  to  target  its  services  on  specific 
segments  of  its  service  population; 

(3)  The  array  of  services  which  the 
INA  grantee  intends  to  make  available; 

(4)  The  system  the  INA  grantee  will 
use  to  be  accountable  for  the  results  of 
its  program  services.  Such  results  must 
be  judged  in  terms  of  the  outcomes  for 
individual  participants  and/or  the 
benefits  the  program  provides  to  the 
Native  American  community(ies)  which 
the  INA  grantee  serves.  Plans  must 
include  the  performance  information 
required  by  §  668.620; 

(5)  The  ways  in  which  the  INA 
grantee  will  seek  to  integrate  or 
coordinate  and  ensure  nonduplication 
of  its  employment  and  training  services 
with: 

(i)  The  One-Stop  delivery  system  in 
its  local  workforce  investment  area, 
including  a  description  of  any  MOU's 
which  affect  the  grantee's  participation; 

(ii)  Other  services  provided  by  local 
Workforce  Investment  Boards; 

(iii)  Other  program  operators; 

(iv)  Other  services  available  within 
the  grantee  organization;  and 

(v)  Other  services  which  are  available 
to  Native  Americans  in  the  community, 
including  planned  participation  in  the 
One-Stop  system. 

(b)  Beginning  in  PY  2000,  eligible  INA 
grantees  must  include  in  their  plan 
narratives  a  description  of  activities 
planned  under  the  supplemental  youth 
program,  including  items  described  in 
paragraph  (a)  (1)  through  (5)  of  this 
section. 

(c)  INA  grantees  must  include  a 
detailed  budget  of  proposed 
Administrative  Costs,  utilizing  the 
definition  at  20  CFR  667.220,  to  use  as 
a  basis  of  negotiation  with  DINAP. 

(d)  INA  grantees'  plans  must  contain 
a  projection  of  participant  services  and 
expenditures  for  each  Program  Year, 
consistent  with  guidance  issued  by  the 
Department. 

(e)  For  PY  1999,  INA  grantees  who  are 
early  implementers  under  WIA  must 
prepare  and  submit  an  Annual  Plan 
rather  than  a  Two  Year  Plan. 
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§  668.730    When  must  these  plans  tie 
submitted? 

(a)  The  two-year  plans  are  due  at  a 
date  specified  by  DINAP  in  the  year  in 
which  the  two-year  designation  cycle 
begins.  The  Department  will  announce 
exact  submission  dates  in  the  biennial 
planning  instructions. 

(b)  Plans  from  INA  grantees  who  are 
eligible  for  supplemental  youth  services 
hmds  must  include  their  supplemental 
youth  plans  as  part  of  their  regular  Two 
Year  Plan.  For  PY  1999,  a  separate 
youth  plan  is  required,  and  INA 
grantees  will  be  required  to  submit  their 
plans  early,  to  allow  for  prompt  hinding 
of  the  youth  component. 

(c)  INA  grantees  must  submit 
modifications  for  the  second  year 
reflecting  exact  funding  amounts,  after 
the  individual  allotments  have  been 
determined.  They  will  be  submitted  at 
a  time  determined  by  the  Department, 
but  no  later  than  June  1  prior  to  the 
beginning  of  the  second  year  of  the 
designation  cycle. 

§  668.740    How  will  the  Department  review 
and  approve  such  plans? 

(a)  The  Department  will  approve  a 
grantee's  planning  documents  prior  to 
the  date  on  which  hmds  for  the  program 
become  available  unless: 

(1)  The  planning  documents  do  not 
contain  the  information  specified  in 
these  regulations;  or 

(2)  The  services  which  the  INA 
grantee  proposes  are  not  permitted 
under  WIA  or  applicable  regulations. 

(b)  The  Department  may  approve  a 
portion  of  the  plan,  and  disapprove 
other  portions.  The  grantee  also  has  the 
right  to  appeal  the  Department's 
decision  to  the  Office  of  the 
Administrative  Law  Judges  under  the 
procediwes  at  20  CFR  667.800  or 
667.840.  While  the  INA  grantee 
exercises  its  right  to  appeal,  the  grantee 
must  implement  the  approved  portions 
of  the  plan. 

(c)  If  the  Department  disapproves  all 
or  part  of  an  INA  grantee's  plan,  and 
that  disapproval  is  sustained  in  the 
appeal  process,  the  INA  grantee  will  be 
given  the  opportunity  to  amend  its  plan 
so  that  it  can  be  approved. 

(d)  If  an  INA  grantee's  plan  is 
amended  but  is  still  disapproved,  the 
grantee  will  have  the  right  to  appeal  the 
Department's  decision  to  the  Offices  of 
the  Administrative  Law  Judges  under 
the  procedures  at  20  CFR  667.800  or 
667.840. 

§  668.750  Under  what  circumstances  can 
the  Department  or  the  INA  grantee  modify 
the  terms  of  the  grantee's  plan(s)? 

(a)  The  Department  may  unilaterally 
modify  the  INA  grantee's  plan  to  add 


funds  or,  if  required  by  Congressional 
action,  to  reduce  the  amount  of  funds 
available  for  expenditiu^. 

(b)  The  INA  grantee  may  request 
Departmental  approval  to  modify  its 
plan  to  add,  expand,  delete,  or  diminish 
any  service  allowable  imder  these 
regulations.  The  INA  grantee  may 
modify  its  plan  without  Departmental 
approval,  unless  the  modification 
reduces  the  total  number  of  participants 
to  be  served  annually  imder  the 
grantee's  program  by  a  number  which 
exceeds  25  percent  of  the  participants 
previously  proposed  to  be  served,  or  by 
25  participants,  whichever  is  larger. 

(c)  The  Department  will  act  upon  any 
modification  within  thirty  (30)  calendar 
days  of  receipt  of  the  proposed 
modification.  In  the  event  that  further 
clarification  or  modification  is  required, 
the  Department  may  extend  the  thirty 
(30)  day  time  frame  to  conclude 
appropriate  negotiations. 

Subpart  H— Administrative 
Requirements 

§668.800    What  systems  must  an  INA 
grantee  have  in  place  to  administer  an  INA 
program? 

(a)  Each  INA  grantee  must  have  a 
written  system  describing  the 
procedures  the  grantee  uses  with  respect 
to: 

(1)  The  hiring  and  management  of 
personnel  paid  with  program  funds; 

(2)  The  acquisition  and  management 
of  property  piu-chased  with  program 
funds; 

(3)  Financial  management  practices; 

(4)  A  participant  grievance  system 
which  meets  the  requirements  in  section 
181(c)  of  WIA  and  20  CFR  667.600;  and 

(5)  A  participant  records  system. 

(b)  Participant  records  systems  must 
include: 

(1)  A  written  or  computerized  record 
containing  all  the  information  used  to 
determine  the  person's  eligibility  to 
receive  program  services; 

(2)  The  participant's  signature 
certifying  that  all  the  eligibility 
information  he  or  she  provided  is  true 
to  the  best  of  his/her  knowledge;  and 

(3)  The  information  necessary  to 
comply  with  all  program  reporting 
requirements. 

§668.810    What  types  of  costs  are 
allowable  expenditures  under  the  INA 
program? 

Rules  relating  to  allowable  costs 
under  WIA  are  covered  in  the 
consolidated  regulations  at  20  CFR 
667.200  through  667.220. 


§668.820    What  rules  apply  to 
administrative  costs  under  the  INA 
program? 

The  definition  and  treatment  of 
administrative  costs  are  covered  in  the 
consolidated  regulations  at  20  CFR 
667.210  and  667.220. 

§668.830    How  should  INA  program 
grantees  classify  costs? 

Cost  classification  is  covered  in  the 
WIA  regulations  at  20  CFR  667.200 
through  667.220.  For  purposes  of  the 
INA  program,  program  costs  also 
include  costs  associated  with  other 
activities  such  as  Tribal  Employment 
Rights  Office  (TERO),  and  supportive 
services  as  defined  in  WIA  sec.  101(46). 

§668.840    What  cost  principles  apply  to 
INA  hmds? 

The  cost  principles  described  in  OMB 
Circulars  A-87  (for  tribal  governments), 
A-122  (for  private  non-profits),  and  A- 
21  (for  educational  institutions),  and  the 
regulations  at  20  CFR  667.200(c),  apply 
to  INA  grantees,  depending  on  the 
nature  of  the  grantee  organization. 

§668.850    What  audit  requirements  apply 
to  INA  grants? 

The  audit  requirements  established 
under  the  Department's  regulations  at 
29  CFR  part  99,  which  implement  OMB 
Circular  A-133,  apply  to  all  Native 
American  WIA  grants.  These 
regulations,  for  all  of  WIA,  are  cited  at 
20  CFR  667.200(b).  Audit  resolution 
procedures  are  covered  at  20  CFR 
667.500  and  667.510. 

§  668.860    What  cash  management 
procedures  apply  to  INA  grant  funds? 

INA  grantees  must  draw  down  funds 
only  as  they  actually  need  them.  The 
U.S.  Department  of  Treasury  regulations 
which  implement  the  Cash  Management 
Improvement  Act,  foimd  at  31  CFR  part 
205,  apply  by  law  to  most  recipients  of 
Federal  funds.  Special  rules  may  apply 
to  those  grantees  required  to  keep  dieir 
funds  in  interest-bearing  accounts,  and 
to  grantees  participating  in  the 
demonstration  under  Pub.  L.  102-477. 

f  668.870    What  is  "program  income"  and 
how  is  it  regulated  in  ttie  INA  program? 

(a)  Program  income  is  defined  and 
regulated  by  WL\  section  195(7),  20  CFR 
667.200(a)(5)  and  the  applicable  rules  in 
2S  CFR  parts  95  and  97. 

(b)  For  grants  made  under  this  part, 
program  income  does  not  include 
income  generated  by  the  work  of  a  work 
experience  participant  in  an  enterprise, 
including  an  enterprise  owned  by  an 
Indian  tribe  or  Alaska  Native  entity, 
whether  in  the  public  or  private  sector. 

(c)  Program  income  does  not  include 
income  generated  by  the  work  of  an  OJT 


18746  Federal  Register / Vol.  64,  No.  72 / Thursday.  April  15.  1999 /Rules  and  Regulations 


participant  in  an  establishment  under 
paragraph  (b)  of  this  section. 

Subpart  I— Miscellaneous  Program 
Provisions 

S  668.900    Do«8  the  Wl A  provide  regulatory 
and/or  statutory  waiver  authority? 

Yes.  WIA  section  166(h)(3)  permits 
waivers  of  any  statutory  or  regulatory 
requirement  imposed  upon  INA 
grantees  (except  for  the  areas  cited  in 
§  668.920).  Such  waivers  may  include 
those  necessary  to  faciUtate  WIA 
support  of  long  term  commimity 
development  goals. 

§  668.91 0    What  information  is  required  to 
document  a  requested  waiver? 

To  request  a  waiver,  an  INA  grantee 
must  submit  a  plan  indicating  how  the 
waiver  will  improve  the  grantee's  WIA 
program  activities.  The  Department  will 
provide  further  guidance  on  the  waiver 
process,  consistent  with  the  provisions 
of  WIA  section  166(h)(3). 

§  668.920    What  provisions  of  law  or 
regulations  may  not  be  waived? 

Requirements  relating  to: 

(a)  Wage  and  labor  standards: 

(b)  Worker  rights; 

(c)  Participation  and  protection  of 
workers  and  peirticipants; 

(d)  Grievance  procediu^s; 

(e)  Judicial  review;  and 

(f)  Non-discrimination  may  not  be 
waived.  (WIA  sec  166(h)(3)(A).) 

§  668.930    May  INA  grantees  combine  or 
consolidate  their  employment  and  training 
funds? 

Yes.  INA  grantees  may  consolidate 
their  employment  and  training  funds 
under  WIA  with  assistance  received 
from  related  programs  in  accordance 
with  the  provisions  of  the  Indian 
Employment,  Training  and  Related 
Services  Demonstration  Act  of  1992 
(Pub.  L.  102-477)  (25  U.S.C.  3401  et 
seq.].  Also,  Federally-recognized  tribes 
that  administer  INA  funds  and  funds 
provided  by  more  than  one  State  imder 
other  sections  of  WIA  title  I  may  enter 
into  an  agreement  with  the  Governors  to 
transfer  the  State  funds  to  the  INA 
program.  (WIA  sec.  166(f)  and  (h)(6).) 

§  668.940    What  is  the  role  of  the  Native 
American  Employment  and  Training 
Council? 

The  Native  American  Employment 
and  Training  Council  is  a  body 
composed  of  representatives  of  the 
grantee  community  which  advises  the 
Secretary  on  all  aspects  of  Native 
American  employment  and  training 
program  implementation.  WIA  section 
166(h)(4)  continues  the  Council 
essentially  as  it  is  currently  constituted, 
with  the  exception  that  all  the  Council 


members  no  longer  have  to  be  Native 
American.  However,  the  nature  of  the 
consultative  process  remains  essentially 
unchanged.  The  Department  continues 
to  support  the  Council. 

PART  669— MIGRANT  AND  SEASONAL 
FARMWORKER  PROGRAMS  UNDER 
TITLE  I  OF  THE  WORKFORCE 
INVESTMENT  ACT 

Subpart  A— Purpose  and  Definitions 

Sec. 

669. 1 00    What  is  the  purpose  of  the  Migrant 

and  Seasonal  Fannworker  (MSFW) 

Program  established  under  WIA  section 

167? 
669.110    What  definitions  apply  to  this 

program? 
669.120    How  is  the  MSFW  program 

administered  by  the  Department  of 

Labor? 
669.130    What  unit  within  the  Department 

administers  the  Migrant  and  Seasonal 

Fannworker  programs  funded  under 

WIA  section  167? 
669.140    How  does  the  DSFP  assist  the 

MSFW  grantee  organizations  serve 

farmworker  customers? 
669.150    How  are  regulations  established  for 

this  program? 
669.160    How  does  the  Department  consult 

with  MSFW  organizations  in  developing 

rules,  regulations  and  standards  of 

accountability  and  other  policy  guidance 

for  the  MSFW  Programs? 
669.170    What  WIA  regulations  apply  to  the 

programs  funded  under  WIA  section 

167? 

Subpart  B— MSFW  Program's  Service 
Delivery  System 

669.200    Who  is  eligible  to  receive  a  MSFW 

grant? 
669.210    How  does  an  eligible  entity  become 

a  MSFW  grantee? 
669.220    What  is  the  role  of  the  MSFW 

grantee  in  the  One-Stop  delivery  system? 
669.230    Can  a  MSFW  grantee's  designation 

be  terminated? 
669.240    How  will  the  Department  use  funds 

appropriated  under  WIA  section  167  for 

MSFW  programs? 

Subpart  C— MSFW  Program  Customers  and 
Available  Program  Services 

669.300    What  are  the  general 

responsibilities  of  the  MSFW  grantees? 
669.310    What  are  the  basic  components  of 

a  MSFW  service  delivery  strategy? 
669.320    Who  is  eligible  to  receive  services 

under  the  MSFW  Program? 
669.330    How  are  services  delivered  to  the 

customer? 
669.340    What  core  services  are  available  to 

eligible  MSFWs? 
669.350    How  are.core  services  delivered  to 

MSFWs? 
669.360    May  grantees  provide  emergency 

assistance  to  MSFWs? 
669.370    What  intensive  services  may  be 

provided  to  eligible  MSFWs? 
669.380    What  is  the  objective  assessment 

that  is  authorized  as  an  intensive 

service? 


669.400    What  are  the  elements  of  the  lEP 
that  is  authorized  as  an  intensive 
service? 

669.410    What  training  services  may  be 
provided  to  eligible  MSFWs? 

669.420    What  must  be  included  in  an  on- 
the-job  training  contract? 

Subpart  D — Performance  Accountability, 
Planning  and  Waiver  Provision 

669.500    What  performance  measures  and 

standards  apply  to  the  MSFW  Program? 
669.510    What  planning  documents  must  a 

MSFW  grantee  submit  to  the 

Department? 
669.520    What  information  is  required  in  the 

MSFW  grant  plans? 
669.530    What  are  the  submission  dates  for 

these  plans? 
669.540    Under  what  circumstances  are  the 

terms  of  the  grantee's  plan  modified  by 

the  grantee  or  the  Department? 
669.550    How  are  costs  classified  under  the 

MSFW  Program? 
669.560    Are  there  regulatory  and/or 

statutory  waiver  provisions  that  apply  to 

WIA  section  167? 
669.570    What  information  is  required  to 

document  a  requested  waiver? 

Subpart  E— The  MSFW  Youth  Program 

669.600    What  is  the  purpose  of  the  WIA 

section  167  MSFW  Youth  Program? 
669.610    What  is  the  relationship  between 

the  MSFW  youth  program  and  the 

MSFW  program  authorized  at  WIA 

section  167? 
669.620    How  do  the  MSFW  youth  program 

regulations  apply  to  the  MSFW  program 

authorized  under  WIA  section  167? 
669.630    What  are  the  requirements  for 

designation  as  a  "MSFW  youth  program 

grantee'? 
669.640    What  is  the  process  for  applying  for 

designation  as  a  MSFW  youth  program 

grantee? 
669.650    How  are  MSFW  youth  funds 

allocated  to  section  167  grantees? 
669.660    What  planning  documents  and 

information  are  required  in  the 

application  for  MSFW  youth  grants  and 

when  must  they  be  filed? 
669.670    Who  is  eligible  to  receive  services 

under  the  section  167  MSFW  youth 

program? 
669.680    What  activities  and  services  may  be 

provided  under  the  MSFW  youth 

program? 
Authority:  section  506(c),  Pub.  L.  105-220; 
20  U.S.C.  9276(c) 

Subpart  A— Purpose  and  Definitions 

§  669.1 00    What  is  the  purpose  of  the 
Migrant  and  Seasonal  Farmworker  (MSFW) 
program  established  under  WIA  section 
167? 

The  purpose  of  the  MSFW  Program  is 
to  strengthen  the  ability  of  eligible 
migrant  and  seasonal  farmworkers  and 
their  families  to  achieve  economic  self- 
sufficiency.  This  part  provides  the 
regulatory  requirements  applicable  to 
the  expenditure  of  WIA  section  167 
funds  for  such  program. 
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L.  105-220; 


§  669.1 1 0    What  dtfinWons  apply  to  ttiis 
program? 

In  addition  to  the  definitions  found  in 
WIA  sees.  101  and  167  and  in  20  CFR 
660.330,  the  following  definitions  apply 
to  programs  under  this  subpart: 

Allowances  means  direct  payments, 
which  must  not  exceed  the  hi^er  of  the 
State  or  Federal  minimum  wage,  made 
to  MSFW  participants  during  their 
enrollment  to  enable  them  to  participate 
in  training  services. 

Capacity  enhancement  means  the 
technical  assistance  afforded  to  grantees 
and  grantee  staff  by  the  Department  to 
improve  the  quality  of  the  program  and 
the  delivery  of  program  services  to 
MSFWs. 

Department  means  the  U.S. 
Department  of  Labor,  including  its 
agencies  and  organizational  imits, 
unless  otherwise  indicated. 

Disadvantaged  means  a  farmworker 
whose  income,  for  any  12  consecutive 
months  out  of  the  24  months 
immediately  before  the  farmworker 
applies  for  the  program,  does  not  exceed 
the  higher  of  either  the  poverty  line  or 
70  percent  of  the  lower  living  standard 
income  level. 

DSFP  means  the  Division  of  Seasonal 
Farmworker  Programs  within  the 
Employment  and  Training 
Administration  of  the  £)epartment,  or  a 
successor  organizational  unit. 

Eligibility  determination  period 
means  any  consecutive  12-month  period 
within  the  24-month  period 
immediately  preceding  the  date  of 
application  for  the  MSFW  program  by 
the  applicant  farmworker. 

Emergency  Assistance  means 
assistance  that  addresses  immediate 
needs  of  farmworkers  and  their  families, 
provided  by  MSFW  grantees.  Except  for 
evidence  to  support  legal  working  status 
in  the  United  States  and  Selective 
Service  registration,  where  applicable, 
the  applicant's  self-attestation  is 
accepted  as  eligibility  for  emergency 
assistance. 

Farmwork  means  those  occupations  in 
the  agricultiual  industries  identified  by 
the  Department  for  inclusion  in  its 
allocation  formida  for  MSFW-funded 
programs. 

MSFWpmgram  grantee  means  an 
entity  which  is  awarded  a  WIA  grant 
directly  from  the  Department  to  carry 
out  the  MSFW  program  in  one  or  more 
designated  States  or  substate  areas. 

MSFW  means  a  Migrant  or  Seasonal 
Farmworker  imder  WLA  section  167. 

MOU  means  Memorandum  of 
Understanding. 

Self-certification  means  a 
farmworker's  signed  attestation  that  the 
information  he/she  submits  to 


demonstrate  eligibility  for  the  MSFW 
program  is  true  and  accurate. 

Service  area  means  the  geographical 
jurisdiction  in  which  a  WL\  section  167 
grantee  is  designated  to  operate. 

Work  experience  means  a  planned, 
structiued  learning  experience  that 
takes  place  in  a  workplace  for  a  limited 
period  of  time.  Work  experience  may 
paid  or  unpaid,  as  appropriate. 

§669.120    How  la  the  MSFW  program 
admlnistared  by  the  Department  of  Labor? 

This  program  is  centrally 
administered  by  the  Department  of 
Labor  in  a  manner  consistent  with  the 
requirements  of.WIA  section  167.  As 
described  in  §  669.210.  the  Secretary 
designates  grantees  using  procedures 
consistent  with  standard  Federal 
government  competitive  procediu^s. 
The  Secretary  awards  other  grants  and 
contracts  using  similar  competitive 
procedures. 

§669.130    What  unK  within  the  Department 
administers  the  Migrant  and  Seasonal 
Farmworker  programs  funded  under  WIA 
section  167? 

The  Department  has  designated  the 
Division  of  Seasonal  Farmworker 
Programs  (DSFP),  or  its  successor 
organization,  within  the  Employment 
and  Training  Administration,  as  the 
organizational  unit  that  administers 
MSFW  programs  at  the  Federal  level. 

§669.140    How  does  the  DSFP  assist  the 
MSFW  grantee  organizations  serve 
farmwortcer  customers? 

The  Department  provides  technical 
assistance  and  training  to  MSFW 
grantees,  for  the  purposes  of  program 
implementation  and  program 
performance  management  leading  to 
enhancement  of  services  to  and 
continuous  improvement  in  the 
employment  outcomes  of  farmworkers. 

§669.150    How  are  regulations  established 
for  this  program? 

In  developing  regulations  for  WIA 
section  167,  the  Secretary  consults  with 
the  Migrant  and  Seasonal  Farmworker 
Emplo3nnent  and  Training  Advisory 
Committee.  The  regulations  and 
program  guidance  consider  the 
economic  circumstances  and 
demographics  of  eligible  migrant  and 
seasonal  farmworkers. 

§669.160    How  does  the  Department 
consult  with  MSFW  organizations  in 
developing  rules,  regulations  and  standards 
of  accountability  and  other  policy  guidartce 
for  the  MSFW  Programs? 

(a)  The  Department  considers  the 
MSFW  grantee  commimity  as  a  full 
partner  in  the  development  of  policies 
for  the  MSFW  programs  imder  the  Act. 


(b)  The  Department  has  established 
and  continues  to  support  the  MSFW 
Employment  and  Training  Advisory 
Committee.  Through  the  Advisory 
Committee,  the  Department  actively 
seeks  and  considers  the  views  of  the 
grantee  community  prior  to  establishing 
policies  and/or  program  regulations, 
according  to  the  requirements  of  WIA 
section  167. 

§  669.1 70    What  WIA  regulations  apply  to 
the  programs  funded  under  WIA  section 
167? 

(a)  The  regulations  found  in  this 
subpart; 

(b)  The  general  administrative 
requirements  foimd  in  20  CFR  part  667, 
including  the  regulations  concerning 
Complaints,  Investigations  and  Hearings 
found  at  20  CFR  part  667,  subpart  E 
through  subpart  H,  which  cover 
programs  imder  WIA  section  167; 

(cj  The  Department's  regulations 
codifying  the  common  nUes 
implementing  Office  of  Management 
and  Budget  (OMB)  Circulars,  which 
generally  apply  to  Federal  programs 
carried  out  by  State  and  local 
governments  and  nonprofit 
organizations  at  29  CFR  parts  95,  96,  97, 
and  99,  as  applicable. 

Subpart  B— MSFW  Program's  Service 
Delivery  System 

§669.200    Who  is  eligible  to  receive  a 
MSFW  grant? 

(a)  To  be  eligible  to  receive  a  grant 
imder  this  section,  an  entity  must  have: 

(1)  An  understanding  of  the  problems 
of  eligible  migrant  and  seasonal 
farmworkers  and  their  dependents: 

(2)  A  familiarity  with  the  agricidtural 
industry  and  the  labor  market  needs  of 
the  geographic  area  to  be  served; 

(3)  The  capacity  to  effectively 
administer  a  diversified  program  of 
workforce  investment  activities  and 
related  assistance  for  eligible  migrant 
and  seasonal  farmworkers  (including 
farmworker  youth)  as  described  in 
paragraph  (b)  of  this  section. 

(b)  For  purposes  of  paragraph  {a)(3)  of 
this  section,  an  entity's  "capacity  to 
effectively  administer"  a  program  may 
be  demonstrated  by: 

(1)  Organizational  experience;  or 

(2)  Significant  experience  of  its  key 
staff  in  administering  similar  programs. 

§669.210    How  does  an  eiigibie  entity 
become  a  MSFW  grantee? 

To  become  a  MSFW  grantee  and 
receive  a  grant  under  this  subpart,  the 
entity  must  respond  to  a  Solicitation  for 
Grant  Applications  (SGA).  The  SGA 
may  contain  additional  requirements  foft 
the  grant  application  or  the  grantee's 
two-year  plan.  Under  the  SGA,  grantees 
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will  be  selected  using  standard  Federal 
Government  competitive  procedures. 
The  entity's  proposal  must  describe  a 
two-year  strategy  for  meeting  the  needs 
of  eligible  migrant  and  seasonal 
farmworkers  in  the  geographic  area  the 
entity  seeks  to  serve. 

§  669.220    What  is  the  role  of  the  MSFW 
grantee  in  the  One-Stop  delivery  system? 

(a)  In  those  local  areas  where  there  is 
a  grantee  MSFW  field  office,  the  grantee 
is  a  required  partner  of  the  local  One- 
Stop  delivery  system  and  is  subject  to 
the  provisions  relating  to  such  partners 
described  in  20  CFR  part  662. 
Consistent  with  those  provisions,  the 
grantee  and  the  Local  Board  must 
negotiate  an  MOU  which  sets  forth  their 
respective  responsibilities  for  making 
the  full  range  of  core  services  available 
to  farmworkers.  In  local  areas  without  a 
grantee  MSFW  field  office  but  with  a 
large  concentration  of  MSFWs.  the 
grantee  should  consider  the  availability 
of  electronic  connections  and  other 
means  to  participate  in  the  One-stop 
system  in  that  area,  in  order  to  serve 
those  individuals. 

(b)  The  MOU  should  reflect 
appropriate  and  equitable  services  to 
MSFWs.  and  may  include  costs  of 
services  to  MSFWs  incurred  by  the  One- 
Stop  that  extend  beyond  Wagner-Peyser 
funded  services  and  activities. 

§669.230    Can  a  MSFW  grantee's 
designation  be  terminated? 

Yes.  a  grantee's  designation  may  be 
terminated  for  cause: 

(a)  By  the  Secretary,  in  emergency 
circumstances  when  such  action  is 
necessary  to  protect  the  integrity  of 
Federal  funds  or  ensure  the  proper 
operation  of  the  program.  Any  grantee 
so  terminated  will  be  provided  with 
written  notice  and  an  opportimity  for  a 
hearing  within  30  days  after  the 
termination  (WIA  sec.  184(e).);  or 

(b)  By  the  Grant  Officer,  if  there  is  a 
substantial  or  persistent  violation  of  the 
requirements  in  the  Act  or  these 
regulations.  In  such  a  case,  the  Grant 
Officer  must  provide  the  grantee  with  60 
days  prior  written  notice,  stating  the 
reasons  why  termination  is  proposed, 
and  the  appUcable  appeal  procedures. 

§  669.240    How  will  the  Department  use 
funds  appropriated  under  WIA  section  167 
for  MSFW  programs? 

(a)  At  least  94  percent  of  the  funds 
appropriated  each  year  for  WIA  section 
167  activities  must  be  allocated  to  State 
service  areas,  based  on  the  distribution 
of  the  eligible  MSFW  population 
determined  under  a  formula  which  has 
been  published  in  the  Federal  Register. 
Grants  are  awarded  imder  the 
competitive  process  for  the  provision  of 


services  to  eligible  farmworkers  within 
each  service  area. 

(b)  The  balance,  6  percent  of  the 
appropriated  funds,  will  be  used  for 
discretionary  purposes  for  such 
activities  as  grantee  technical  assistance 
and  support  of  farmworker  housing 
activities. 

Subpart  C— MSFW  Program 
Customers  and  Available  Program 
Services 

§  669.300    What  are  the  general 
responsibilities  of  the  MSFW  grantees? 

Each  grantee  is  responsible  for 
providing  needed  services  in 
accordance  with  a  service  delivery 
strategy  described  in  its  approved  grant 
plem.  These  services  must  reflect  the 
needs  of  the  MSFW  population  in  the 
service  area  and  include  the  services 
and  training  activities  that  are  necessary 
to  achieve  each  participant's 
employment  goals. 

§  669.31 0    What  are  the  basic  components 
of  a  MSFW  service  delivery  strategy? 

The  MSFW  service  delivery  strategy 
must  include: 

(a)  A  customer-centered  case 
management  approach; 

(b)  The  provision  of  workforce 
investment  activities,  which  include, 
core  services,  intensive  services,  and 
training  services  as  described  in  WIA 
section  134,  as  appropriate; 

(c)  The  arrangements  under  the  MOUs 
with  the  applicable  Local  Workforce 
Investment  Boards  for  the  delivery  of 
core  services  to  MSFWs. 

§  669.320    Who  is  eligible  to  receive 
services  under  the  MSFW  Program? 

Disadvantaged  migrant  and  seasonal 
farmworkers,  as  defiined  in  §669.110, 
and  their  dependents  are  eligible  for 
services  funded  by  the  MSFW  program. 

§  669.330    How  are  services  delivered  to 
the  customer? 

To  ensure  that  all  services  are  focused 
on  the  customer's  needs,  services  are 
provided  through  a  case-management 
approach  and  may  include:  Core, 
intensive  and  training  services;  and 
related  assistance,  which  includes 
emergency  assistance  and  supportive 
services.  The  basic  services  and  delivery 
of  case-management  activities  are 
further  described  at  §§  669.340  through 
669.410  of  this  subpart.  Consistent  with 
20  CFR  part  663,  prior  to  intensive 
services,  a  participant  must  receive  at 
least  one  core  service,  and,  prior  to 
training  services,  a  participant  must 
receive  at  least  one  intensive  service. 


§  669.340    What  core  services  are  available 
to  eligible  MSFWs? 

The  core  services  identified  in  WIA 
section  134(d)(2). 

§  669.350    How  are  core  services  delivered 
to  MSFWs? 

(a)  The  full  range  of  core  services  are 
available  to  MSFWs,  as  well  as  other 
individuals,  at  One-Stop  Centers  as 
described  in  20  CFR  part  662. 

(b)  Where  a  MSFW  field  office  is 
located  within  the  workforce  investment 
area  of  a  One-Stop  center,  core  services 
must  be  made  available  through  the 
One-Stop  delivery  system,  as 
determined  in  the  required  MOU 
between  the  Local  Board  and  the  MSFW 
grantee. 

§  669.360    May  grantees  provide 
emergency  assistance  to  MSFWs? 

(a)  Yes.  Emergency  assistance  (as 
defined  in  §  669.110  of  this  part)  is  a 
form  of  the  related  assistance  that  is 
authorized  imder  WIA  section  167(d) 
and  may  be  provided  by  a  grantee  as 
described  in  the  grant  plan. 

(b)  In  providing  emergency  assistance, 
the  MSFW  may  use  an  abbreviated 
eligibility  determination  process  that 
accepts  the  applicant's  self-attestation  as 
final  evidence  of  eligibility,  except  that 
self-attestation  may  not  be  used  to 
establish  the  requirements  of  legal 
working  status  in  the  United  States,  and 
Selective  Service  registration,  where 
applicable. 

§  669.370    What  intensive  services  may  l>t 
provided  to  eligible  MSFWs? 

(a)  Intensive  services  available  to 
farmworkers  include  those  described  in 
WIA  section  134(d)(3)(C). 

(b)  Intensive  services  may  also 
include: 

(1)  Dropout  prevention  activities; 

(2)  Allowance  payments; 

(3)  Work  experience,  which: 
(i)  Is  designed  to  promote  the 

development  of  good  work  habits  and 
basic  work  skills  at  the  work-site  (work 
experience  may  be  conducted  with 
public  and  private  non-profit  and 
private  for-profit  sectors);  and 

(ii)  Compensates  participants  at  no 
less  than  the  applicable  State  or  Federal 
minimum  wage. 

(4)  Literacy  and  English-as-a-Second 
language;  and 

(5)  Other  services  identified  in  the 
approved  grant  plan. 

§  669.380    What  Is  the  objective 
assessment  that  is  authorized  as  an 
intensive  service? 

(a)  An  objective  assessment  is  a 
procediue  designed  to  comprehensively 
assess  the  skills,  abilities,  and  interests 
of  each  employment  and  training 


services  m 
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participant  through  the  use  of  diagnostic 
testing  and  other  assessment  tools.  The 
methods  used  by  the  grantee  in 
conducting  the  objective  assessment 
may  include: 

(1)  Structiu^d  in-depth  interviews; 

(2)  Skills  and  aptitude  assessments; 

(3)  Performance  assessments  (for 
example,  skills  or  work  samples, 
including  those  that  measure  interest 
and  capability  to  train  in  nontraditional 
employment); 

(4)  Interest  or  attitude  inventories; 

(5)  Career  guidance  instruments; 

(6)  Aptitude  tests;  and 

(7)  Basic  skills  tests. 

(b)  The  objective  assessment  is  an 
ongoing  process  that  requires  the 
grantee  staff  to  remain  in  close 
.  consultation  with  each  participant  to 
continuously  obtain  current  information 
about  the  psirticipant's  progress  that 
may  be  relevant  to  his/her  Individual 
Employment  Plan  (lEP). 

S  669.400    WhataratheslementoofthelEP 
ttiat  Is  authorized  as  an  intansive  sarvica? 

The  elements  of  the  lEP  are: 

(a)  Joint  development:  The  grantee 
develops  the  lEP  in  partnership  with  the 
participant; 

(b)  Customer  focus:  The  combination 
of  services  chosen  with  the  participant 
must  be  consistent  with  the  results  of 
any  objective  assessment,  responsive  to 
the  expressed  goals  of  the  participant, 
and  must  include  periodic  evaluation  of 
planned  goals  and  a  record  of 
accomplishments  in  consultation  with 
the  participant; 

(c)  Length/type  of  service:  The  type 
and  duration  of  intensive  or  training 
services  must  be  based  upon: 

(1)  The  employment/career  goal; 

(2)  Referrals  to  other  programs  for 
specified  activities;  and 

(3)  The  delivery  agents  and  schedules 
for  intensive  services,  training  and 
training-related  supportive  services;  and 

(d)  Privacy:  As  a  customer-centered 
case  management  tool,  an  lEP  is  a 
personal  record  and  must  receive 
confidential  treatment. 

S  669.41 0    What  training  sarvicas  may  ba 
providad  to  eligible  MSFWs? 

(a)  Training  services  include  those 
described  in  WIA  sections  134{d)(4)P) 
and  167(d),  and  may  be  described  in  the 
lEP  and  may  include: 

(1)  On-the-job  training  activities 
under  a  contract  between  the 
participating  employer  and  the  grantee; 

(2)  Workplace  safety  and  farmworker 
pesticide  training; 

(3)  Housing  development  assistance; 

(4)  Training-related  supportive 
services;  and 

(b)  Other  training  activities  identified 
in  the  approved  grant  plan. 


S  669.420    Witat  must  be  included  in  an  on- 
tlie-job  training  contract? 

At  a  minimiun,  the  on-the-job  training 
contract  must  include: 

(a)  The  occupation(s)  for  which 
training  is  to  be  provided; 

(b)  The  diuution  of  training; 

(c)  The  wage  rate  to  be  paid  to  the 
trainee; 

(d)  The  rate  of  reimbursement; 

(e)  The  maximiun  amount  of 
reimbursement; 

(f)  A  training  outiine  that  reflects  the 
work  skills  required  for  the  position; 

(g)  An  outline  of  any  other  separate 
classroom  training  that  may  be  provided 
by  the  employer; 

(h)  Application  of  the  general  program 
requirements  of  WIA  section  195(4)  and 
section  101(31);  and 

(i)  The  employer's  agreement  to 
maintain  and  make  available  time  and 
attendance,  payroll  and  other  records  to 
support  amounts  claimed  by  the 
employer  for  reimbursement  imder  the 
OJT  contract; 

Subpart  D— Performanca 
Accountability,  Pianning  and  Waiver 
Proviaion 

§  669.500    What  performance  measures 
and  standards  apply  to  the  MSFW 
Program? 

(a)  The  MSFW  program  will  use  the 
core  indicators  of  performance  common 
to  the  adult  and  youth  programs, 
described  in  20  CFR  part  666.  The  levels 
of  performance  for  the  farmworker 
indicators  will  be  established  pursuant 
to  a  negotiation  between  the  Department 
and  the  grantee.  The  levels  must  take 
into  account  the  characteristics  of  the 
population  to  be  served  and  the 
economic  conditions  in  the  service  area. 
Proposed  levels  of  performance  are  to  be 
included  in  the  grantee  plan 
submission,  and  the  agreed  to  levels 
must  be  included  in  the  approved  plan. 

(b)  The  Department  may  develop 
additional  performance  indicators  with 
appropriate  levels  of  performance  for 
evaluating  programs  Uiat  serve 
farmworkers  and  which  are  reflective  of 
the  State  service  area  economy  and  local 
demographics  of  eligible  MSFWs.  The 
levels  of  performance  for  these 
additional  indicators  must  be  negotiated 
with  the  grantee  and  included  in  the 
approved  plan. 

§  669.51 0    What  planning  documents  must 
a  MSFW  grantee  submit  to  the  Department? 

Each  grantee  receiving  WIA  section 
167  program  funds  must  submit  to  DSFP 
a  comprehensive  service  delivery  plan 
and  a  projection  of  participant  services 
and  expenditures  covering  the  two-year 
designation  cycle. 


§  669.520    What  Information  Is  required  in 
the  MSFW  grant  plans? 

An  MSFW  grantee's  biennial  plan 
must  describe: 

(a)  The  employment  and  education 
needs  of  the  farmworker  population  to 
be  served; 

(b)  The  manner  in  which  proposed 
services  to  farmworkers  and  their 
families  will  strengthen  their  ability  to 
obtain  or  retain  employment  or  stabilize 
their  agricultural  employment; 

(c)  The  related  assistance  and 
supportive  services  to  be  provided  and 
the  manner  in  which  such  assistance 
and  services  are  to  be  coordinated  with 
other  available  services; 

(d)  The  performance  indicators  and 
proposed  levels  of  performance  used  to 
assess  the  performance  of  such  entity, 
including  the  specific  goals  of  the 
grantee's  program  for  the  two  Program 
Years  involved; 

(e)  The  method  the  grantee  will  use  to 
target  its  services  on  specific  segments 
of  the  eligible  population,  as 
appropriate; 

(f)  The  array  of  services  which  the 
grantee  intends  to  make  available,  with 
costs  specified  on  forms  prescribed  by 
the  Department.  These  forms  will 
indicate  how  many  participants  the 
grantee  expects  to  serve,  by  activity,  the 
results  expected  under  the  grantee's 
plan,  and  the  anticipated  expenditures 
by  cost  category;  and 

(g)  Its  response  to  any  other 
requirements  set  forth  in  the  SGA  issued 
under  §  669.210  of  this  part. 

§  669.530    What  are  the  submission  dates 
for  ttiese  plans? 

Plan  submission  dates  will  be 
annoimced  by  the  Department  in  the 
SGA  issued  imder  §  669.220  of  this  part. 

S  669.540    Under  wttat  circumstances  are 
the  terms  of  the  grantee's  pian  modified  by 
ttie  grantee  or  the  Department? 

(a)  Plans  must  be  modified  to  reflect 
the  funding  level  for  the  second  year  of 
the  designation  cycle.  Modifications  for 
second  year  funding  must  be  submitted 
at  a  time  to  be  determined  by  the 
Department,  generally  no  later  than  June 
1  prior  to  the  beginning  of  the  second 
year  of  the  designation  cycle. 

(b)  The  Department  may  unilaterally 
modify  the  grantee's  plan  to  add  funds 
or,  if  the  total  amount  of  funds  available 
for  allotment  is  reduced  by  Congress,  to 
reduce  each  grantee's  grant  amount. 

(c)  The  grantee  may  modify  its  plan  to 
add,  delete,  expand,  or  reduce  any  part 
of  the  program  plan  or  allowable 
activities.  Such  modifications  may  be 
made  by  the  grantee  without 
Departmental  approval  except  where  the 
modification  reduces  the  total  number 
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of  participants  to  be  served  annually 
under  intensive  and/or  training  services 
by  15  percent  or  more,  in  which  case  the 
plan  may  only  be  modified  with 
Departmental  approval. 

(d)  If  the  grantee  is  approved  for  a 
regulatory  waiver  under  §§  669.560  and 
669.570,  the  grantee  must  submit  a 
modification  of  its  service  delivery  plan 
to  reflect  the  effect  of  the  waiver. 

§  669.550    How  are  costs  classified  under 
the  MSFW  Program? 

Costs  are  classified  as  follows: 

(a)  Administrative  costs,  as  defined  in 
20  CFR  667.220;  and 

(b)  Program  costs,  which  are  all  other 
costs  not  defined  as  administrative. 

Program  costs  must  be  classified  and 
reported  in  the  following  categories: 

(1)  Related  assistance  including 
emergency  assistance  and  supportive 
services,  including  allocated  staff  costs; 
and 

(2)  All  other  program  services, 
including  allocated  staff  costs. 

§  669.560    Are  ttiere  regulatory  and/or 
statutory  waiver  provisions  that  apply  to 
WIA  section  167? 

(a)  The  statutory  waiver  provision  at 
WIA  section  189(i)  does  not  apply  to 
WIA  section  167. 

(b)  MSFW  grantees  may  request 
waiver  of  any  regulatory  provisions  only 
when  such  regulatory  provisions  are: 

(1)  Not  required  by  WIA; 

(2)  Not  related  to  wage  and  labor 
standards,  nondisplacement  protection, 
worker  rights,  participation  and 
protection  of  workers  and  participants, 
and  eligibility  of  participants,  grievance 
procedures,  judicial  review, 
nondiscrimination,  allocation  of  funds, 
procedures  for  review  and  approval  of 
plans;  and 

(3)  Not  related  to  the  key  reform 
principles  embodied  in  WIA,  described 
in  20  CFR  661.400. 

§669.570    What  information  is  required  to 
document  a  requested  waiver? 

(a)  To  request  a  waiver,  a  grantee  must 
submit  a  waiver  plan  that: 

(1)  Describes  the  goals  of  the  waiver, 
the  expected  programmatic  outcomes, 
and  how  the  waiver  will  improve  the 
provision  of  WIA  activities; 

(2)  Is  consistent  with  guidelines 
established  by  the  Department  and  the 
waiver  provisions  at  20  CFR  661.400 
through  661.420;  and 

(b)  Includes  a  modified  service 
delivery  plan  reflecting  the  effect  of 
requested  waiver. 


Subpart  E— The  MSFW  Youth  Program 

§  669.600    What  is  the  purpose  of  the  WIA 
section  167  IWSFW  Youth  Program? 

The  purpose  of  the  MSFW  youth 
program  is  to  provide  an  effective  and 
comprehensive  array  of  educational 
opportunities,  employment  skills,  and 
life  enhancement  activities  to  at-risk 
and  out-of-school  MSFW  youth  that 
lead  to  success  in  school,  economic 
stability  and  development  into 
productive  members  of  society. 

§  669.61 0    What  is  the  relationship  between 
the  MSFW  youth  program  and  the  MSFW 
program  authorized  at  WIA  section  167? 

The  MSFW  youth  program  is  funded 
under  WIA  section  127(b){l)(A)(iii)  to 
provide  farmworker  youth  activities 
under  the  auspices  of  WIA  section  167. 
These  funds  are  specifically  earmarked 
for  MSFW  youth.  Funds  provided  for 
the  section  167  program  may  also  be 
used  for  youth,  but  are  not  limited  to 
this  age  group. 

§  669.620    How  do  the  MSFW  youth 
program  regulations  apply  to  the  MSFW 
program  authorized  under  WIA  section  167? 

(a)  This  subpart  applies  only  to  the 
administration  of  grants  for  MSFW 
youth  programs  funded  under  WIA 
section  127(b)(l)(A)(iii). 

(b)  The  regulations  for  the  MSFW 
program  in  this  part  apply  to  the 
administration  of  the  MSFW  youth 
program,  except  as  modified  in  this 
subpart. 

§  669.630    What  are  the  requirements  for 
designation  as  a  "MSFW  youth  program 
grantee"? 

Any  entity  may  apply  for  designation 
as  a  "MSFW  youth  program  grantee" 
consistent  with  requirements  described 
in  the  SGA.  The  Department  gives 
special  consideration  to  an  entity  in  any 
service  area  for  which  the  entity  has 
been  designated  as  a  WIA  section  167 
MSFW  program  grantee. 

§  669.640    What  is  the  process  for  applying 
for  designation  as  a  MSFW  youth  program 
grantee? 

(a)  To  apply  for  designation  as  a 
MSFW  youth  program  grantee,  entities 
must  respond  to  an  SGA  by  submitting 
a  plan  that  meets  the  requirements  of 
WIA  section  167(c)(2)  and  describes  a 
two-year  strategy  for  meeting  the  needs 
of  eligible  MSFW  youth  in  the  service 
area  the  entity  seeks  to  serve. 

(b)  The  designation  process  is 
conducted  competitively  (subject  to 
§  669.210)  through  a  selection  process 
distinct  fi-om  the  one  used  to  select  WIA 
section  167  MSFW  program  grantees. 


§  669.650    How  are  MSFW  youth  fund* 
allocated  to  section  167  grantees? 

The  allocation  of  funds  among  entities 
designated  as  WIA  section  167  MSFW 
Youth  Program  grantees  is  based  on  the 
comparative  merits  of  the  applications, 
in  accordance  with  criteria  set  forth  in 
the  SGA.  However,  the  Secretary  may 
include  criteria  in  the  SGA  that  promote 
a  geographical  distribution  of  funds  and 
that  encourages  both  large-  and  small- 
scale  programs. 

§  669.660    What  planning  documents  and 
information  are  required  in  the  application 
for  MSFW  youth  grants  and  when  must  they 
be  filed? 

The  required  planning  documents  and 
other  required  information  and  the 
submission  dates  for  filing  are  described 
in  the  SGA. 

§  669.670    Who  is  eligible  to  receive 
services  under  the  section  167  MSFW  youth 
program? 

Disadvantaged  youth,  ages  14  through 
21,  who  are  individually  eligible  or  are 
members  of  eligible  families  under  the 
WIA  sec.  167  MSFW  program  may 
receive  these  services. 

§  669.680    What  activities  and  services  may 
be  provided  under  the  MSFW  youth 
program? 

(a)  Based  on  an  evaluation  and 
assessment  of  the  needs  of  MSFW  youth 
participants,  grantees  may  provide 
activities  and  services  to  MSFW  youth 
that  include: 

(1)  Intensive  services  and  training 
services,  as  described  in  §§669.400  and 
669.410  of  this  part; 

(2)  Life  skills  activities  which  may 
include  self  and  interpersonal  skills 
development; 

(3)  Community  service  projects; 

(4)  Small  business  development 
technical  assistance  and  training  in 
conjunction  with  entrepreneurial 
training; 

(5)  Supportive  services;  and 

(b)  Other  activities  and  services  that 
conform  to  the  use  of  funds  for  youth 
activities  described  in  20  CFR  part  664. 

PART  670— THE  JOB  CORPS  UNDER 
TITLE  I  OF  THE  WORKFORCE 
INVESTMENT  ACT 

Subpart  A— Scope  and  Purpose 

Sec. 

670.100  What  is  the  scope  of  this  part? 

670.110  What  is  the  Job  Corps  program? 

670.120  What  definitions  apply  to  this  part? 

670.130  What  is  the  role  of  the  Job  Corps 


Subpart  B- 
and  Mainte 


Director? 
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Subpart  B— SKe  Selection  and  Protection 
and  Maintenance  of  Facilities 

670.200    Who  decides  where  Job  Corps 

centers  will  be  located? 
670.210    How  are  center  facility 

improvements  and  new  construction 

handled? 
Sec.670.220    Is  the  Secretary  responsible  for 

protection  and  maintenance  of  center 

facilities? 

Subpart  C— Funding  and  Selection  of 
Service  Providers 

670.300    What  entities  are  eligible  to  receive 
funds  to  operate  centers  and  provide 
training  and  operational  support 
services? 

670.310    How  are  entities  selected  to  receive 
funding? 

670.320  What  are  the  requirements  for  award 
of  contracts  and  payments  to  Federal 
agencies? 

Subpart  0— Recruitment,  Eligibility, 
Screening,  Selection  and  Assignment,  and 
Enrollment 

670.400    Who  is  eligible  to  participate  in  the 

Job  Corps  program? 
670.410    Are  there  additional  factors  which 

are  considered  in  selecting  an  eligible 

applicant  for  enrollment? 
670.420    Are  there  any  special  requirements 

for  enrollment  related  to  the  Military 

Selective  Service  Act? 
670.430    What  entities  conduct  outreach  and 

admissions  activities  for  the  Job  Corps 

program? 
670.440    What  are  the  responsibilities  of 

outreach  and  admissions  agencies? 
670.450    How  are  applicants  who  meet 

eligibility  and  selection  criteria  assigned 

to  centers? 
670.460    What  restrictions  are  there  on  the 

assignment  of  eligible  applicants  for 

nonresidential  enrollment  in  Job  Corps? 
670.470    May  a  person  who  is  determined  to 

be  ineligible  or  an  individual  who  is 

denied  enrollment  appeal  that  decision? 
670.480    At  what  point  is  an  applicant 

considered  to  be  enrolled  in  Job  Corps? 
670.490    How  long  can  a  student  be  enrolled 

in  Job  Corps? 

Subpart  E— Program  Activities  and  Center 
Operations 

670.500    What  services  must  Job  Corps 

centers  provide? 
670.505    What  types  of  training  must  Job 

Corps  centers  provide? 
670.510    Are  Job  Corps  center  operators 

responsible  for  providing  all  vocational 

training? 
670.515    What  responsibilities  does  the 

center  operators  have  in  managing  work- 
based  learning? 
670.520    Are  students  permitted  to  hold  jobs 

other  than  work-based  learning 

opportunities? 
670.525    What  residential  support  services 

must  Job  Corps  center  operators  provide? 
670.530    Are  Job  Corps  centers  required  to 

maintain  a  student  accountability 

system? 
670.535    Are  Job  Corps  centers  required  to 

establish  behavior  management  systems? 


670.540    What  is  Job  Corps'  zero  tolerance 

policy? 
670.545    How  does  Job  Corps  ensure  that 

students  receive  due  process  in 

disciplinary  actions? 
670.550    What  responsibilities  do  Job  Corps 

centers  have  in  assisting  students  with 

child  care  needs? 
670.555    What  are  the  center's 

responsibilities  in  ensuring  that 

students'  religious  rights  are  respected? 
670.560    Is  Job  Corps  authorized  to  conduct 

pilot  and  demonstration  projects? 

Subpart  F— Student  Support 

670.600    Is  government-paid  transportation 

provided  to  Job  Corps  students? 
670.610    When  are  students  authorized  to 

take  leaves  of  absence  from  their  Job 

Corps  centers? 
670.620    Are  Job  Corps  students  eligible  to 

receive  cash  allowances  and 

performance  bonuses? 
670.630    Are  student  allowances  subject  to 

Federal  Payroll  Taxes? 
670.640    Are  students  provided  with 

clothing? 

Subpart  Gr— Placement  and  Continued 
Services 

670.700    What  are  Job  Corps  centers' 

responsibilities  in  preparing  students  for 

placement  services? 
670.710    What  placement  services  will  be 

provided  for  Job  Corps  students? 
670.720    Who  will  provide  placement 

services? 
670.730    What  are  the  responsibilities  of 

placement  agencies? 
670.740    Must  continued  services  be 

provided  for  graduates? 
670.750    Who  may  provide  continued 

services  for  graduates? 
670.760    How  will  Job  Corps  coordinate 

with  other  agencies? 

Subpart  H— Community  Connections 

670.800    How  do  Job  Corps  centers  and 
service  providers  become  involved  in 
their  local  communities? 

Subpart  I— Administrative  and  Management 
Provisions 

670.900    Are  damages  caused  by  students 

eligible  for  reimbursement  under  the 

Tort  Claims  Act? 
670.905    Are  damages  that  occur  to  private 

parties  at  Job  Corps  Centers  eligible  for 

reimbursement  under  the  Tort  Claims 

Act? 
670.910    Are  students  entitled  to  Federal 

Employees  Compensation  Benefits? 
670.915    When  are  residential  students 

considered  to  be  in  the  performance  of 

duty? 
670.920    When  are  non-resident  students 

considered  to  be  in  the  performance  of 

duty? 
670.925    When  are  students  considered  to  be 

not  in  the  performance  of  duty? 
670.930    How  are  FECA  benefits  computed? 
"670.935    How  will  students  be  protected 

from  unsafe  or  unhealthy  situations? 
670.940    What  are  the  requirements  relating 

to  criminal  law  enforcement  jurisdiction 

on  center  property? 


670.945  Are  Job  Corps  operators  and  service 
providers  authorized  to  pay  State  or  local 
taxes  on  gross  receipts? 

670.950    What  are  the  financial  management 
responsibilities  of  Job  Corps  center 
operators  and  other  service  providers? 

670.955  Are  Center  Operators  and  Service 
Providers  Subject  to  Federal  Audits? 

670.960    What  are  the  procedures  for 
management  of  student  records? 

670.965    What  procedures  apply  to 
disclosure  of  information  about  Job 
Corps  students  and  program  activities? 

670.970    What  are  the  reporting 

requirements  for  center  operators  and 
operational  support  service  providers? 

670.975  How  will  performance  of  the  Job 
Corps  program  be  assessed? 

670.980    What  are  the  indicators  of 
performance  for  Job  Corps? 

670.985    What  happens  if  a  center  operator, 
screening  and  admissions  contractor  or 
other  service  provider  fails  to  meet  the 
expected  levels  of  performance? 

670.990  What  procedures  are  available  to 
resolve  complaints  and  disputes? 

670.991  How  does  Job  Corps  ensure  that 
complaints  or  disputes  are  resolved  in  a 
timely  fashion? 

670.992  How  does  Job  Corps  ensure  that 
centers  or  other  service  providers 
comply  with  the  Act  and  regulation^? 

670.993  How  does  Job  Corps  ensure  that 
contract  disputes  will  be  resolved? 

670.994  How  does  Job  Corps  resolve 
disputes  between  DOL  and  other  Federal 
Agencies? 

670.995  What  DOL  equal  opportunity  and 
nondiscrimination  regulations  apply  to 
Job  Corps? 

Authority:  Sec.  506(cJ,  Pub.  L.  105-220;  20 
U.S.C.  9276(c). 

Subpart  A— Scope  and  Purpose 

§670.100    What  Is  the  scope  Of  this  part? 

The  regulations  in  this  part  are  an 
outline  of  the  requirements  that  apply  to 
the  Job  Corps  program.  More  detailed 
policies  and  procedures  are  contained 
in  a  Policy  and  Requirements  Handbook 
issued  by  the  Secretary.  Throughout  this 
part,  phrases  like  "according  to 
instructions  (procediu^s)  issued  by  the 
Secretary"  refer  to  the  Policy  and 
Requirements  Handbook  and  other  Job 
Corps  directives. 

§  670.1 1 0    What  is  the  Job  Corps  program? 

Job  Corps  is  a  national  program  that 
operates  in  partnership  with  States  and 
communities,  local  Workforce 
Investment  Boards,  youth  councils, 
One-Stop  Centers  and  partners,  and 
other  youth  programs  to  provide 
education  and  training,  primarily  in  a 
residential  setting,  for  low  income 
young  people.  The  objective  of  Job 
Corps  is  to  provide  young  people  with 
the  skills  they  need  to  obtain  and  hold 
a  job,  enter  the  Armed  Forces,  or  enroll 
in  advanced  training  or  fiuther 
education. 
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§  670.1 20    What  def  inHions  apply  to  this 
part? 

The  following  definitions  apply  to 
this  part: 

Absent  Without  Official  Leave 
(AWOL)  means  an  adverse  enrollment 
status  to  which  a  student  is  assigned 
based  on  extended,  unapproved  absence 
from  his/her  assigned  center  or  off- 
center  place  of  duty.  Students  do  not 
earn  Job  Corps  allowances  while  in 
AWOL  status. 

Applicable  local  board  means  a  local 
Workforce  Investment  Board  that: 

(1)  works  with  a  Job  Corps  center  and 
provides  information  on  local  demand 
occupations,  employment  opportunities, 
and  the  job  skills  needed  to  obtain  the 
opportunities,  and 

(2)  serves  communities  in  which  the 
graduates  of  the  Job  Corps  seek 
employment  when  they  leave  the 
program. 

Capital  improvement  means  any  • 
modification,  addition,  restoration  or 
other  improvement: 

(1)  Which  increases  the  usefulness, 
productivity,  or  serviceable  life  of  an 
existing  site,  facility,  building,  structure, 
or  major  item  of  equipment; 

(2)  Which  is  classified  for  accounting 
purposes  as  a  "fixed  asset;"  and 

(3)  The  cost  of  which  increases  the 
recorded  value  of  the  existing  building, 
site,  facility,  structure,  or  major  item  of 
equipment  and  is  subject  to 
depreciation. 

Center  means  a  facility  and  an 
organizational  entity,  including  all  of  its 
parts,  providing  Job  Corps  training  and 
designated  as  a  Job  Corps  center. 

Center  operator  means  a  Federal, 
State  or  local  agency,  or  a  contractor 
that  runs  a  center  under  an  agreement 
or  contract  with  DOL. 

Civilian  conservation  center  (CCC) 
means  a  center  operated  on  public  land 
under  an  agreement  between  DOL  and 
another  Federal  agency,  which  provides, 
in  addition  to  other  training  and 
assistance,  programs  of  work-based 
learning  to  conserve,  develop,  or 
manage  public  natural  resources  or 
public  recreational  areas  or  to  develop 
community  projects  in  the  public 
interest. 

Contract  center  means  a  Job  Corps 
center  operated  under  a  contract  with 
DOL. 

Contmcting  officer  means  the 
Regional  Director  or  other  official 
audiorized  to  enter  into  contracts  or 
agreements  on  behalf  of  DOL. 

Enrollee  means  an  individual  who  has 
voluntarily  applied  for,  been  selected 
for,  and  enrolled  in  the  Job  Corps 
program,  and  remains  with  the  program, 
but  has  not  yet  become  a  graduate. 


EnroUees  are  referred  to  as  "students" 
in  this  part. 

Enrollment  means  the  process  by 
which  individual  formally  becomes  a 
student  in  the  Job  Corps  program. 

Graduate  means  an  enrollee  who  has: 

(1)  Completed  the  requirements  of  a 
vocational  training  program,  or  received 
a  secondary  school  diploma  or  its 
equivalent  as  a  result  of  participating  in 
the  Job  Corps  proeram;  and 

(2)  Achieved  job  readiness  and 
employment  skills  as  a  result  of 
participating  in  the  Job  Corps  program. 

Individual  with  a  disability  means  an 
individual  with  a  disability  as  defined 
in  section  3  of  the  Americans  with 
Disabilities  Act  of  1990  (42  U.S.C. 

12102).  ■ 

Interagency  agreement  means  a  formal 
agreement  between  DOL  and  another 
Federal  agency  administering  and 
operating  centers.  The  agreement 
establishes  procedures  for  the  funding, 
administration,  operation,  and  review  of 
those  centers  as  well  as  the  resolution 
of  any  disputes. 

Job  Corps  means  the  agency  of  the 
Department  established  by  section  143 
of  the  Workforce  Investment  Act  of  1998 
(WIA)  (20  U.S.C.  9201)  to  perform  those 
functions  of  the  Secretary  of  Labor  set 
forth  in  subtiUe  C  of  WL\  Tide  I. 

Job  Corps  Director  means  the  chief 
official  of  the  Job  Corps  or  a  person 
authorized  to  act  for  the  Job  Corps 
Director. 

Low  income  individual  means  an 
individual  who  meets  the  definition  in 
WIA  section  101(25). 

National  Office  means  the  national 
office  of  Job  Corps. 

National  training  contractor  means  a 
labor  union,  union-affiliated 
organization,  business  organization, 
association  or  a  combination  of  such 
organizations,  which  has  a  contract  with 
the  national  office  to  provide  vocational 
training,  placement,  or  other  services. 

Operational  support  services  means 
activities  or  services  required  to  support 
the  operation  of  Job  Corps,  including: 

(1)  Outreach  and  admissions  services; 

(2)  Contracted  vocational  training  and 
off-center  training; 

(3)  Placement  services; 

(4)  Continued  services  for  graduates; 

(5)  Certain  health  services;  and 

(6)  Miscellaneous  logistical  and 
technical  support. 

Outreach  and  admissions  agency 
means  an  organization  that  performs 
outreach,  and  screens  and  eiu'olls  youth 
under  a  contract  or  other  agreement 
with  Job  Corps. 

Placement  means  student 
employment,  entry  into  the  Armed 
Forces,  or  enrollment  in  other  training 
or  education  programs  following 
separation  from  Job  Corps. 


Placement  agency  means  an 
organization  acting  under  a  contract  or 
other  agreement  with  Job  Corps  to 
provide  placement  services  for 
graduates  and,  the  extent  possible,  for 
former  students. 

Regional  appeal  board  means  the 
board  designated  by  the  Regional 
Director  to  consider  student  appeals  of 
disciplinary  discharges. 

Regional  Director  means  the  chief  Job 
Corps  official  of  a  regional  office  or  a 
person  authorized  to  act  for  the  Regional 
Director. 

Regional  Office  means  a  regional 
office  of  Job  Corps. 

Regional  Solicitor  means  the  chief 
official  of  a  regional  office  of  the  DOL 
Office  of  the  Solicitor,  or  a  person 
authorized  to  act  for  the  Regional 
Solicitor. 

Separation  means  the  action  by  which 
an  individual  ceases  to  be  a  student  in 
the  Job  Corps  program,  either 
volimtarily  or  involuntarily. 

Student  means  an  individual  enrolled 
in  the  Job  Corps. 

Unauthorized  goods  means: 

(1)  Firearms  and  ammunition; 

(2)  Explosives  and  incendiaries; 

(3)  Knives  with  blades  longer  than  2 
inches; 

(4)  Homemade  weapons; 

(5)  All  other  weapons  and 
instruments  used  primarily  to  inffict 
personal  injury; 

(6)  Stolen  property; 

(7)  Drugs,  including  alcohol, 
marijuana,  depressants,  stimulants, 
hallucinogens,  tranquilizers,  and  drug 
paraphernalia  except  for  drugs  and/or 
paraphernalia  that  are  prescribed  for 
medical  reasons;  and 

(8)  Any  other  goods  prohibited  by  the 
center  operator  in  a  student  handbook. 

§  670.1 30    What  is  the  role  of  the  Job  Corps 
Director? 

The  Job  Corps  Director  has  been 
delegated  the  authority  to  carry  out  the 
responsibilities  of  the  Secretary  under 
Subtitle  I-C  of  the  Act.  Where  the  term 
"Secretary"  is  used  in  this  part  670  to 
refer  to  establishment  or  issuance  of 
guidelines  and  standards  directly 
relating  to  the  operation  of  the  Job  Corps 
program,  the  Job  Corps  Director  has  that 
responsibility. 

Subpart  B— Stte  Selection  and 
Protection  and  Maintenance  of 
Facilities 

§670.200    Who  decides  where  Job  Corps 
centers  will  be  located? 

(a)  The  Secretary  must  approve  the 
location  and  size  of  all  Job  Corps 
centers. 

(b)  The  Secretary  establishes 
procedures  for  making  decisions 


concemin 
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concerning  the  establishment, 
relocation,  expansion,  or  closing  of 
contract  centers. 

§  670.21 0    How  are  center  facility 
improvements  and  new  construction 
handled? 

The  Secretary  issues  procedures  for 
requesting,  approving,  and  initiating 
capital  improvements  and  new 
construction  on  Job  Corps  centers. 

S  670.220    is  ttM  Secretary  responsible  for 
protection  and  maintenance  of  center 
facilities? 

(a)  Yes.  The  Secretary  establishes 
procediues  for  the  protection  and 
maintenance  of  contract  center  facilities 
owned  or  leased  by  the  Department  of 
Labor,  that  are  consistent  with  Federal 
Property  Management  Regulations  at  41 
CFR  Chapter  101. 

(b)  Federal  agencies  operating  civilian 
conservation  centers  (CCC's)  on  public 
land  are  responsible  for  protection  and 
maintenance  of  CCC  facilities. 

(c)  The  Secretary  issues  procedures 
for  conducting  periodic  facility  surveys 
of  centers  to  determine  their  condition 
and  to  identify  needs  such  as  correction 
of  safety  and  health  deficiencies, 
rehabilitation,  and/or  new  construction. 

Subpart  C— Funding  and  Selection  of 
Servica  Provldars 

S  670.300    What  entities  are  eligible  to 
receive  funds  to  operate  centers  and 
provide  training  and  operational  support 
services? 

(a)  Entities  eligible  to  receive  funds 
under  this  subpart  to  operate  centers 
include: 

(1)  Federal,  State,  and  local  agencies; 

(2)  Private  for-profit  and  non-profit 
corporations; 

(3)  Indian  tribes  and  organizations; 
and 

(4)  Area  vocational  education  or 
residential  vocational  schools.  (WIA  sec. 
147(a)(1)(A)  and  (d)). 

(b)  Entities  eligible  to  receive  funds  to 
provide  outreach  and  admissions, 
placement  and  other  operational 
support  services  include: 

(1)  One-Stop  Centers  and  partners; 

(2)  Community  action  agencies; 

(3)  Business  organizations; 

(4)  Labor  organizations; 

(5)  Private  for-profit  and  non-profit 
corporations;  and 

(6)  Other  agencies,  and  individuals 
that  have  experience  and  contact  with 
youth.  (WL\  sec.  145(a)(3)). 

§670.310    How  are  entities  selected  to 
receive  funding? 

(a)  The  Secretary  selects  eligible 
entities  to  operate  contract  centers  and 
operational  support  service  providers  on 


a  competitive  basis  in  accordance  with 
the  Federal  Property  and  Administrative 
Services  Act  of  1949  unless  sections  303 
(c)  and  (d)  of  that  Act  apply.  In  selecting 
an  entity.  Job  Corps  issues  requests  for 
proposals  (RFP)  for  the  operation  of  all 
contract  centers  and  for  provision  of 
operational  support  services  according 
to  Federal  Acquisition  Regulation  (48 
CFR  chapter  1,  et  seq.)  and  DOL 
Acquisition  Regulation  (48  CFR  chapter 
29).  Job  Corps  develops  RFP's  for  center 
operators  in  consultation  with  the 
Governor,  the  center  industry  coimcil  (if 
established),  and  the  Local  Board  for  the 
workforce  investment  area  in  which  the 
center  is  located. 

(b)  The  RFP  for  each  contract  center 
and  each  operational  support  service 
contract  describes  uniform 
specifications  and  standards,  as  well  as 
specifications  and  requirements  that  are 
imique  to  the  operation  of  the  specific 
center  or  to  the  specific  required 
operational  support  services. 

(c)  The  contracting  officer  selects  and 
funds  Job  Corps  contract  center 
operators  on  the  basis  of  an  evaluation 
of  the  proposals  received  using  criteria 
established  by  the  Secretary,  and  set 
forth  in  the  RFP.  The  criteria  include 
the  following: 

(1)  The  offeror's  ability  to  coordinate 
the  activities  carried  out  through  the  Job 
Corps  center  with  activities  carried  out 
imder  the  appropriate  State  and  local 
workforce  investment  plans; 

(2)  The  degree  to  which  the  offeror  is 
proposing  vocational  training  that 
reflects  employment  opportunities  in 
the  local  areas  in  which  most  of  the 
students  intend  to  seek  employment; 

(3)  The  degree  to  which  me  offeror  is 
familiar  with  the  surrounding 
community,  including  the  applicable 
One-Stop  Centers,  and  the  State  and 
region  in  which  the  center  is  located; 
and 

(4)  The  offeror's  past  performance. 

(d)  The  contracting  officer  selects  and 
funds  operational  support  service 
contractors  on  the  basis  of  an  evaluation 
of  the  proposals  received  using  criteria 
established  by  the  Secretary  and  set 
forth  in  the  RFP. 

(e)  The  Secretary  enters  into 
interagency  agreements  with  Federal 
agencies  for  the  funding,  establishment, 
and  operation  of  CCCs  which  will 
include  provisions  to  ensure  that  the 
Federal  agencies  comply  with  the 
regulations  under  this  part. 

S  670.320    What  are  the  requirements  for 
award  of  contracts  and  payments  to  Federal 
agencies? 

(a)  The  requirements  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended;  the  Federal 


Grant  and  Cooperative  Agreement  Act  of 
1977;  the  Federal  Acquisition 
Regulation  (48  CFR  chapter  1);  and  the 
DOL  Acquisition  Regulation  (48  CFR 
chapter  29)  apply  to  the  award  of 
contracts  and  to  pa3rments  to  Federal 
agencies. 

(b)  Job  Corps  funding  of  Federal 
agencies  that  operate  (XCs  are  made  by 
a  transfer  of  obligational  authority  fi-om 
DOL  to  the  respective  operating  agency. 

Sut>part  D— Aacrultmant,  Eligibility, 
Screening,  Selection  and  Asaignment, 
and  Enrollment 

S  670.400    Who  is  eligible  to  partidpata  in 
ttte  Job  Corps  program? 

To  be  eligible  to  participate  in  the  Job 
Corps,  an  individual  must  be: 

(a)  At  least  16  and  not  more  than  24 
years  of  age  at  the  time  of  enrollment, 
except 

(1)  There  is  no  upper  age  limit  for  an 
otherwise  eligible  individual  with  a 
disability;  and 

(2)  Not  more  than  20%  of  individuals 
enrolled  nationwide  may  be  individuals 
who  are  aged  22  to  24  years  old; 

(b)  A  low-income  individual;  and 

(c)  An  individual  who  is  facing  one  or 
more  of  the  following  barriers  to 
education  and  employment: 

(1)  Is  basic  skills  deficient,  as  defined 
in  WIA  section  101(4);  or 

(2)  Is  a  school  dropout;  or 

(3)  Is  homeless,  or  a  runaway,  or  a 
foster  child;  or 

(4)  Is  a  parent;  or 

(5)  Requires  additional  education, 
vocational  training,  or  intensive 
counseling  and  related  assistance  in 
order  to  participate  successfully  in 
regiilar  schoolwork  or  to  secure  and 
hold  meaningful  employment. 

(d)  Meets  tne  requirements  of 
§670.420,  if  applicable. 

f  670.410    Are  there  additional  factors 
which  are  considered  in  selecting  an 
eligible  applicant  for  enrollment? 

Yes.  In  accordance  with  procedures 
issued  by  the  Secretary,  an  eligible 
applicant  may  be  selected  for 
enrollment,  only  if: 

(a)  A  determination  is  made,  based  on 
information  relating  to  the  background, 
needs  and  interests  of  the  applicant,  that 
the  applicant's  educational  and 
vocational  needs  can  best  be  met 
through  the  Job  Corps  program; 

(b)  A  determination  is  made  that  there 
is  a  reasonable  expectation  the  applicant 
can  participate  successfully  in  group 
situations  and  activities,  and  is  not 
likely  to  engage  in  actions  that  would 
potentially: 

(1)  Prevent  other  students  from 
receiving  the  benefit  of  the  program; 

(2)  Be  incompatible  with  the 
maintenance  of  sound  discipline;  or 
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(3)  Impede  satisfactory  relationships 
between  the  center  to  which  the  student 
is  assigned  and  surrounding  local 
communities; 

(c)  The  applicant  is  made  aware  of  the 
center's  rules  and  what  the 
consequences  are  for  failure  to  observe 
the  rules,  as  described  by  procedures 
issued  by  the  Secretary; 

(d)  The  applicant  passes  a  backgroimd 
check  conducted  according  to 
procedures  established  by  the  Secretary. 
The  background  check  must  find  that 
the  applicant  is  not  on  probation, 
parole,  under  a  suspended  sentence  or 
under  the  supervision  of  any  agency  as 
a  result  of  court  action  or 
institutionalization,  imless  the  court  or 
appropriate  agency  certifies  in  writing 
that  it  will  approve  of  the  applicant's 
release  from  its  supervision  and  that  the 
applicant's  release  does  not  violate 
applicable  laws  and  regulations.  No  one 
will  be  denied  enrollment  in  Job  Corps 
solely  on  the  basis  of  contact  with  the 
criminal  justice  system.  (WIA  sees. 
145(b)(1)(C)  and  145(b)(2).) 

(e)  Suitable  arrangements  are  made  for 
the  care  of  any  dependent  children  for 
the  proposed  period  of  enrollment. 

§  670.420    Are  ttiere  any  special 
requirements  for  enrollment  related  to  the 
Military  Selective  Service  Act? 

(a)  Yes.  Each  male  applicant  18  years 
of  age  or  older  must  present  evidence 
that  he  has  complied  with  section  3  of 
the  Military  Selective  Service  Act  (50 
U.S.C.  App.  451  et  seq.)  if  required;  and 

(b)  When  a  male  student  turns  18 
years  of  age.  he  must  submit  evidence 
to  the  center  that  he  has  complied  with 
the  requirements  of  the  Military 
Selective  Service  Act  (50  U.S.C.  App. 
451  et  seq.). 

§  670.430    What  entities  conduct  outreach 
and  admissions  activities  for  the  Job  Corps 
program? 

The  Regional  Director  makes 
arrangements  with  outreach  and 
admissions  agencies  to  perform  Job 
Corps  recruitment,  screening  and 
admissions  functions  according  to 
standards  and  procedures  issued  by  the 
Secretary.  One-Stop  Centers  or  partners, 
community  action  organizations,  private 
for-profit  and  non-profit  businesses, 
labor  organizations,  or  other  entities  that 
have  contact  with  youth  over  substantial 
periods  of  time  and  are  able  to  offer 
reliable  information  about  the  needs  of 
youth,  conduct  outreach  and  admissions 
activities.  The  Regional  Director  awards 
contracts  for  provision  of  outreach  and 
screening  services  on  a  competitive 
basis  in  accordance  with  the 
requirements  in  §670.310  of  this  part. 


§  670.440    What  are  the  responsibilities  of 
outreach  and  admissions  agencies? 

(a)  Outreach  and  admissions  agencies 
ctfe  responsible  for: 

(1)  Developing  outreach  and  referral 
sources; 

(2)  Actively  seeking  out  potential 
applicants; 

(3)  Conducting  personal  interviews 
with  all  applicants  to  identify  their 
needs  and  eligibility  status;  and 

(4)  Identifying  youth  who  are 
interested  and  likely  Job  Corps 
participants. 

(b)  Outreach  and  admissions  agencies 
are  responsible  for  completing  all  Job 
Corps  application  forms  and 
determining  whether  applicants  meet 
the  eligibility  and  selection  criteria  for 
participation  in  Job  Corps  as  provided 
in  §§  670.400  and  670.410  of  this 
subpart. 

(c)  The  Secretary  may  decide  that 
determinations  with  regard  to  one  or 
more  of  the  eligibility  criteria  will  be 
made  by  the  Regional  Director. 

§  670.450    How  are  applicants  who  meet 
eligibility  and  selection  criteria  assigned  to 
centers? 

(a)  Each  applicant  who  meets  the 
application  and  selection  requirements 
of  §  670.400  and  §  670.410  is  assigned  to 
a  center  based  on  an  assignment  plan 
developed  by  the  Secretary.  The 
assignment  plan  identifies  a  target  for 
the  maximum  percentage  of  students  at 
each  center  who  come  from  the  State  or 
region  nearest  the  center,  and  the 
regions  surrounding  the  center.  The 
assignment  plan  is  based  on  an  analysis 
of: 

(1)  The  nimiber  of  eligible  individuals 
in  the  State  and  region  where  the  center 
is  located  and  the  regions  surrounding 
where  the  center  is  located; 

(2)  The  demand  for  enrollment  in  Job 
Corps  in  the  State  and  region  where  the 
center  is  located  and  in  surroimding 
regions;  and 

(3)  The  size  and  enrollment  level  of 
the  center. 

(b)  Eligible  applicants  are  assigned  to 
centers  closest  to  their  homes,  unless  it 
is  determined,  based  on  the  special 
needs  of  applicants,  including 
vocational  interests  and  English  literacy 
needs,  the  unavailability  of  openings  in 
the  closest  center,  or  parent  or  guardian 
concerns,  that  another  center  is  more 
appropriate. 

(c)  A  student  who  is  under  the  age  of 
18  must  not  be  assigned  to  a  center 
other  than  the  center  closest  to  home  if 
a  parent  or  guardian  objects  to  the 
assignment. 


§  670.460  What  restrictions  are  there  on 
the  assignment  of  eligible  applicants  for 
nonresidential  enrollment  in  Job  Corps? 

(a)  No  more  than  20  percent  of 
students  enrolled  in  Job  Corps 
nationwide  may  be  nonresidential 
students. 

(b)  In  enrolling  individuals  who  are  to 
be  nonresidential  students,  priority  is 
given  to  those  eligible  individuals  who 
are  single  parents  with  dependent 
children.  (WIA  sec  147(b)). 

§  670.470    May  a  person  who  is  determined 
to  be  ineligible  or  an  individual  who  is 
denied  enrollment  appeal  that  decision? 

(a)  A  person  who  is  determined  to  be 
ineligible  to  participate  in  Job  Corps 
under  §  670.400  or  a  person  who  is  not 
selected  for  enrollment  under  §  670.410 
may  appeal  the  determination  to  the 
outreach  and  admissions  agency  or  to 
the  center,  within  60  days  of  the 
determination.  The  appeal  will  be 
resolved  according  to  die  procedures  in 
§§670.990  and  670.991  of  this  part.  If 
the  appeal  is  denied  by  the  outreach/ 
admissions  contractor  or  the  center,  the 
person  may  appeal  the  decision  in 
writing  to  the  Regional  Director  within 
60  days  the  date  of  the  denial.  The 
Regional  Director  will  decide  within  60 
days  whether  to  reverse  or  approve  the 
appealed  decision.  The  decision  by  the 
Regional  Director  is  the  Department's 
final  decision. 

(b)  If  an  applicant  believes  that  he  or 
she  has  been  determined  ineligible  or 
not  selected  for  enrollment  based  upon 
a  factor  prohibited  by  WIA  sec.  188.  the 
individual  may  proceed  under  the 
applicable  DOL  nondiscrimination 
regulations  implementing  WIA  sec.  188. 

(c)  An  applicant  who  is  determined  to 
be  ineligible  or  a  person  who  is  denied 
enrollment  must  be  referred  to  the 
appropriate  One-Stop  Center  or  other 
local  service  provider. 

§  670.480    At  what  point  is  an  applicant 
considered  to  be  enrolled  in  Job  Corps? 

(a)  To  become  enrolled  as  a  Job  Corps 
student,  an  applicant  selected  for 
enrollment  must  physically  arrive  at  the 
assigned  Job  Corps  center  on  the 
appointed  date.  However,  applicants 
selected  for  enrollment  who  arrive  at 
their  assigned  centers  by  government 
furnished  transportation  are  considered 
to  be  enrolled  on  their  dates  of 
departure  by  such  transportation. 

(b)  Center  operators  must  document 
the  enrollment  of  new  students 
according  to  procedures  issued  by  the 
Secretary. 

§  670.490    How  long  can  a  student  be 
enrolled  in  Job  Corps? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  student  may  remain 
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enrolled  in  Job  Corps  for  no  more  than 
two  years. 

(b)(1)  An  extension  of  a  student's 
enrollment  may  be  authorized  in  special 
cases  according  to  procedures  issued  by 
the  Secretary;  and 

(2)  A  student's  enrollment  in  an 
advanced  career  training  program  may 
be  extended  in  order  to  complete  the 
program  for  a  period  not  to  exceed  one 
year. 

Subpart  E— Program  Activities  and 
Canter  Operations 

§  670.500    What  sarvicM  must  Job  Corps 
centers  provide? 

(a)  Job  Corps  centers  must  provide: 

(1)  Academic,  vocational, 
employability  and  social  skills  training; 

(2)  Work-based  learning;  and 

(3)  Recreation,  counseling  and  other 
residential  support  services. 

(b)  In  addition,  centers  must  provide 
students  with  access  to  the  core  services 
described  in  WIA  section  134(d)(2)  and 
the  intensive  services  described  in  WIA 
section  134(d)(3). 

S  670.505    What  types  of  training  must  Job 
Corps  centers  provide? 

(a)  Job  Corps  centers  must  provide 
basic  education,  vocational  and  social 
skills  training.  The  Secretary  provides 
curriculum  standards  and  guidelines. 

(b)  Each  center  must  provide  students 
with  competency-based  or 
individualized  training  in  an 
occupational  area  that  will  best 
contribute  to  the  students'  opportunities 
for  permanent  long-term  employment. 

(1)  Specific  vocational  training 
programs  offered  by  individual  centers 
must  be  approved  by  the  Regional 
Director  according  to  policies  issued  by 
the  Secretary. 

(2)  C«iter  industry  councils  described 
in  §  670.800  of  this  part,  must  review 
appropriate  labor  market  information, 
identify  employment  opportimities  in 
local  areas  where  students  will  look  for 
employment,  determine  the  skills  and 
education  necessary  for  those  jobs,  and 
as  appropriate,  recommend  changes  in 
the  center's  vocational  training  program 
to  the  Secretary. 

(c)  Each  center  must  implement  a 
system  to  evaluate  and  track  the 
progress  and  achievements  of  each 
student  at  regular  intervals. 

(d)  Each  center  must  develop  a 
training  plan  that  must  be  available  for 
review  and  approval  by  the  appropriate 
Regional  Director. 

§  670^1 0    Are  Job  Corps  center  operstors 
responsible  for  providing  all  vocational 
training? 

No.  In  order  to  facilitate  students' 
entry  into  the  workforce,  the  Secretary 


may  contract  with  national  business, 
union,  or  imion-affiliated  organizations 
for  vocational  training  programs  at 
specific  centers.  Contractors  providing 
such  vocational  training  vdll  be  selected 
in  accordance  with  the  requirements 
§670.310  of  this  part. 

S670.515  What  responsibilities  does  the 
center  operators  have  in  managing  work- 
based  learning? 

(a)  The  center  operator  must 
emphasize  and  implement  work-based 
learning  programs  for  students  through 
center  program  activities,  including 
vocational  skills  training,  and  through 
arrangements  with  employers.  Work- 
based  learning  must  be  under  actual 
working  conditions  and  must  be 
designed  to  enhance  the  employability, 
responsibility,  and  confidence  of  the 
students.  Work-based  learning  usually 
occurs  in  tandem  with  students' 
vocational  training. 

(b)  The  center  operator  must  ensure 
that  students  are  assigned  only  to 
workplaces  that  meet  the  safety 
standards  described  in  §  670.935  of  this 
part. 

1670^20    Are  students  permitted  to  hold 
Jobs  other  then  work-based  leemlng 
opportunities? 

Yes.  A  center  operator  may  authorize 
a  student  to  participate  in  gainful 
leisure  time  employment,  as  long  as  the 
emplojmient  does  not  interfere  with 
required  scheduled  activities. 

§670^5    What  residential  support 
services  must  Job  Corps  center  operators 
provide? 

Job  Corps  center  operators  must 
provide  the  following  services  according 
to  procedures  issued  by  the  Secretary: 

(a)  A  quahty  living  and  learning 
environment  that  supports  the  overall 
training  program  and  includes  a  safe, 
secure,  clean  and  attractive  physical  and 
social  environment,  seven  days  a  week, 
24  hours  a  day; 

(b)  An  ongoing,  structured  counseling 
program  for  students; 

(c)  Food  service,  which  includes 
provision  of  nutritious  meals  for 
students; 

(d)  Medical  services,  throu^ 
provision  or  coordination  of  a  wellness 
program  which  includes  access  to  basic 
medical,  dental  and  mental  health 
services,  as  described  in  the  Policy  and 
Requirements  Handbook,  for  all 
students  from  the  date  of  enrollment 
vmtil  separation  from  the  Job  Corps 
program; 

(e)  A  recreation/avocational  program; 

(f)  A  student  leadership  program  and 
an  elected  student  eovemment;  and 

(g)  A  student  welfare  association  for 
the  benefit  of  all  students  that  is  funded 


by  non-appropriated  funds  which  come 
from  sources  such  as  snack  bars, 
vending  machines,  disciplinary  fines, 
and  donations,  and  is  run  by  an  elected 
student  government,  with  the  help  of  a 
staff  advisor. 

S  670.530    Are  Job  Corps  centers  required 
to  maintain  a  student  eccountabillty 
system? 

Yes.  Each  Job  Corps  center  must 
establish  and  operate  an  effective 
system  to  accoimt  for  and  document  the 
whereabouts,  participation,  and  status 
of  students  during  their  Job  Corps 
enrollment.  The  system  must  enable, 
center  staff  to  detect  and  respond  to 
instances  of  unauthorized  or 
unexplained  student  absence.  Each 
center  must  operate  its  student 
accountability  system  according  to 
requirements  and  procedures  issued  by 
the  Secretary. 

S  670.535    Are  Job  Corps  centers  required 
to  establish  behavior  management 
systems? 

(a)  Yes.  Each  Job  Corps  center  must 
establish  and  maintain  its  own  student 
incentives  system  to  encourage  and 
reward  students'  accomplishments. 

(b)  The  Job  Corps  center  must 
establish  and  maintain  a  behavior 
management  system,  according  to 
procedures  established  by  the  Secretary. 
The  behavior  management  system  must 
include  a  zero  tolerance  policy  for 
violence  and  drugs  policy  as  described 
in  §670.540. 

§670.540    What  Is  Job  Corps' zero 
tolerance  policy? 

(a)  Each  Job  Corps  center  must  have 
a  zero  tolerance  policy  for: 

(1)  An  act  of  violence  as  defined  in 
procedures  issued  by  the  Secretary; 

(2)  Use,  sale,  or  possession  of  a 
controlled  substance,  as  defined  at  21 
U.S.C.  802; 

(3)  Alnise  of  alcohol; 

(4)  Possession  of  unauthorized  goods; 
or 

(5)  Other  illegal  or  disruptive  activity. 

(b)  As  part  of  this  policy,  all  students 
must  be  tested  for  drugs  as  a  condition 
of  enrollment.  (WIA  sec.  145(a)(1)  and 
152(b)(2).) 

(c)  According  to  procedures  issued  by 
the  Secretary,  the  policy  must  specify 
the  offenses  that  result  in  the  automatic 
separation  of  a  student  from  the  Job 
Corps.  The  center  director  is  responsible 
for  determining  when  there  is  a 
violation  of  a  specified  offense. 

S  670.545    How  does  Job  Corps  ensure  that 
students  receive  due  process  in 
disciplinary  actions? 

The  center  operator  must  ensure  that 
all  students  receive  due  process  in 
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disciplinary  proceedings  according  to 
procedures  developed  by  the  Secretary. 
These  procedures  must  include,  at  a 
minimum,  center  fact-finding  and 
behavior  review  boards,  the  penalty  of 
separation  from  Job  Corps  might  be 
imposed,  and  procedures  for  students  to 
appeal  a  center's  decision  to  discharge 
them  involuntarily  from  Job  Corps  to  a 
regional  appeal  board. 

§  670.550    What  responsibilities  do  Job 
Corps  centers  have  in  assisting  students 
with  child  care  needs? 

(a)  Job  Corps  centers  are  responsible 
for  coordinating  with  outreach  and 
admissions  agencies  to  assist  students 
with  making  arrangements  for  child  care 
for  their  dependent  children. 

(b)  Job  Corps  centers  may  operate  on 
center  child  development  programs 
with  the  approval  of  the  Secretary. 

§  670.555    What  are  the  center' s 
responsibilities  in  ensuring  that  students' 
religious  rights  are  respected? 

(a)  Centers  must  ensure  that  a  student 
has  the  right  to  worship  or  not  worship 
as  he  or  she  chooses. 

(b)  Religious  services  may  not  be  held 
on-center  unless  the  center  is  so  isolated 
that  transportation  to  and  from 
conununity  religious  facilities  is 
impractical. 

(c)  If  religious  services  are  held  on- 
center,  no  Federal  funds  may  be  paid  to 
those  who  conduct  services.  Services 
may  not  be  confined  to  one  religious 
denomination,  and  centers  may  not 
require  students  to  attend  services. 

§  670.560    Is  Job  Corps  authorized  to 
conduct  pilot  and  demonstration  projects? 

(a)  Yes.  The  Secretary  may  imdertake 
experimental,  research  and 
demonstration  projects  related  to  the  Job 
Corps  program  according  to  WIA  section 
156. 

(b)  The  Secretary  establishes  policies 
and  procedures  for  conducting  such 
projects. 

(c)  All  istudies  and  evaluations 
produced  or  developed  with  Federal 
funds  become  the  property  of  the  United 
States. 

Subpart  F— Student  Support 

§670.600    Is  government-paid 
transportation  provided  to  Job  Corps 
students? 

Yes.  Job  Corps  provides  for  the 
transportation  of  students  between  their 
homes  and  centers  as  described  in 
policies  and  procedures  issued  by  the 
Secretary. 


§  670.61 0  When  are  students  authorized  to 
take  leaves  of  absence  from  their  Job  Corps 
centers? 

Job  Corps  students  are  eligible  for 
aimual  leaves,  emergency  leaves  and 
other  types  of  leaves  of  absence  from 
their  assigned  centers  according  to 
criteria  and  requirements  that  are  issued 
by  the  Secretary.  Center  operators  and 
other  service  providers  must  account  for 
student  leave  according  to  procedures 
issued  by  the  Secretary. 

§  670.620    Are  Job  Corps  students  eligible 
to  receive  cash  allowances  and 
performance  bonuses? 

(a)  Yes.  According  to  criteria  and  rates 
that  are  established  by  the  Secretary,  Job 
Corps  students  receive  cash  living 
allowances,  performance  bonuses,  and 
allotments  for  care  of  dependents,  and 
graduates  receive  post-separation 
readjustment  allowances  and  placement 
bonuses.  The  Secretary  may  provide 
former  students  with  post-separation 
allowances. 

(b)  In  the  event  of  a  student's  death, 
any  amount  due  under  this  section  are 
paid  according  to  provisions  of  5  U.S.C. 
5582  relating  to  issues  such  as 
designation  of  beneficiary;  order  of 
precedence  and  related  matters. 

§  670.630    Are  student  allowances  subject 
to  Federal  Payroll  Taxes? 

Yes.  Job  Corps  student  allowances  are 
subject  to  Federal  payroll  tax 
withholding  and  social  security  taxes. 
Job  Corps  students  are  considered  to  be 
Federal  employees  for  purposes  of 
Federal  payroll  taxes.  (WIA  sec. 
157(a)(2).) 


Are  students  provided  with 


§670.640 
clothing? 

Yes.  Job  Corps  students  are  provided 
cash  clothing  allowances  and/or  articles 
of  clothing,  including  safety  clothing, 
when  needed  for  their  participation  in 
Job  Corps  and  their  successful  entry  into 
the  work  force.  Center  operators  and 
other  service  providers  must  issue 
clothing  and  clothing  assistance  to 
students  adCording  to  rates,  criteria,  and 
procedures  that  are  issued  by  the 
Secretary. 

Subpart  G— Placement  and  Continued 
Services 

§  670.700    What  are  Job  Corps  centers' 
responsibilities  in  preparing  students  for 
placement  services? 

Job  Corps  centers  must  test  and 
counsel  students  to  assess  their 
competencies  and  capabilities  and 
determine  their  readiness  for  placement. 


§  670.71 0    What  placement  services  will  be 
provided  for  Job  Corps  students? 

(a)  Job  Corps  placement  services  focus 
on  placing  program  graduates  in: 

(1)  Full-time  jobs  that  are  related  to 
their  vocational  training  and  that  pay 
wages  that  allow  for  self-sufficiency; 

(2)  Higher  education;  or 

(3)  Advanced  training  programs, 
including  apprenticeship  programs. 

(b)  Placement  service  levels  for 
students  may  vary,  depending  on 
whether  the  student  is  a  graduate  or  a 
former  student. 

(c)  Procedures  relating  to  placement 
service  levels  are  issued  by  the 
Secretary. 

§  670.720    Who  will  provide  placement 
services? 

The  One-Stop  system  must  be  used  to 
the  fullest  extent  possible  in  placing 
graduates  and  former  students  in  jobs. 
Job  Corps  placement  agencies  provide 
placement  services  under  a  contract  or 
other  agreement  with  the  Department  of 
Labor. 

§  670.730    What  are  the  responsibilities  of 
placement  agencies? 

(a)  Placement  agencies  are  responsible 
for: 

(1)  Contacting  graduates; 

(2)  Assisting  them  in  improving  skills 
in  resume  preparation,  interviewing 
techniques  and  job  search  strategies; 

(3)  Identifying  job  leads  or 
educational  and  training  opportunities 
through  coordination  with  local 
Workforce  Investment  Boards,  One-Stop 
operators  and  partners,  employers, 
unions  and  industry  organizations;  and 

(4)  Placing  graduates  in  jobs, 
apprenticeship,  the  Armed  Forces,  or 
higher  education  or  training,  or  referring 
former  students  for  additional  services 
in  their  local  communities  as 
appropriate.  Placement  services  may  be 
provided  for  former  students  according 
to  procedures  issued  by  the  Secretary. 

(d)  Placement  agencies  must  record 
and  submit  all  Job  Corps  placement 
information  according  to  procedures 
established  by  the  Secretary. 

§  670.740    IMust  continued  services  be 
provided  for  graduates? 

Yes.  According  to  procedures  issued 
by  the  Secretary,  continued  services, 
including  transition  support  and 
workplace  counseling,  must  be  provided 
to  program  graduates  for  12  months  after 
graduation. 

§  670.750    Who  may  provide  continued 
services  for  graduates? 

Placement  agencies,  centers  or  other 
agencies,  including  One-Stop  partners, 
may  provide  post-program  services 
under  a  contract  or  other  agreement 
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with  the  Regional  Director,  hi  selecting 
a  provider  for  continued  services, 
priority  is  given  to  One-Stop  partners. 
(WIA  sec.  148(d)). 

§  670.760    How  will  Job  Corps  coordinat* 
with  ottier  agencies? 

(a)  The  Secretary  issues  guidelines  for 
the  National  Office,  Regional  Offices, 
Job  Corps  centers  and  operational 
support  providers  to  use  in  developing 
and  maintaining  cooperative 
relationships  with  other  agencies  and 
institutions,  including  law  enforcement, 
educational  institutions,  communities, 
and  other  employment  and  training 
programs  and  agencies. 

(b)  The  Secretary  develops  polices 
and  requirements  to  ensiire  linkages 
with  the  One-Stop  delivery  system  to 
the  greatest  extent  practicable,  as  well  as 
with  other  Federal,  State,  and  local 
programs,  and  youth  programs  funded 
under  this  title.  These  linkages  enhance 
services  to  youth  who  face  multiple 
barriers  to  employment  and  must 
include,  where  appropriate: 

(1)  Referrals  of  applicants  and 
students; 

(2)  Participant  assessment; 

(3)  Pre-employment  and  work 
matiuity  skills  training; 

(4)  Work-based  learning; 

(5)  Job  search,  occupational,  and  basic 
skills  training;  and 

(6)  Provision  of  continued  services  for 
graduates. 

Subpart  H— Community  Connections 

§670.800  How  do  Job  Corps  csntsrs  and 
ssrvic*  providers  become  involved  in  ttieir 
local  communities? 

(a)  Job  Corps  representatives  serve  on 
Youth  Councils  operating  under 
applicable  Local  Boards  wherever 
geographically  feasible. 

(b)  Each  Job  Corps  center  must  have 
a  Business  and  Community  Liaison 
designated  by  the  director  of  the  center 
to  establish  relationships  with  local  and 
distant  employers,  applicable  One-Stop 
centers  and  local  boards,  and  members 
of  the  commimity  according  to 
procediues  established  by  tibe  Secretary. 
(WL\  sec.  153(a).) 

(c)  Each  Job  Corps  center  must 
implement  an  active  community 
relations  program. 

(d)  Each  Job  Corps  center  must 
establish  an  industry  advisory  council, 
according  to  procedures  established  by 
the  Secretary.  The  industry  advisory 
coimcil  must  include: 

(1)  Distant  and  local  employers; 

(2)  Representatives  of  labor 
organizations  (where  present)  and 
employees;  and 

(3)  Job  Corps  students  and  graduates. 


(e)  A  majority  of  the  council  members 
mast  be  local  and  distant  business 
owners,  chief  executives  or  chief 
operating  officers  of  nongovernmental 
employers  or  other  private  sector 
employers,  who  have  substantial 
management,  hiring  or  policy 
responsibility  and  who  represent 
businesses  with  employment 
opportunities  in  the  local  area  and  the 
areas  to  which  students  will  return. 

(f)  The  council  must  work  with  Local 
Boards  and  must  review  labor  market 
information  to  provide 
recommendations  to  the  Secretary 
regarding  the  center's  vocational 
training  offerings,  including 
identification  of  emerging  occupations 
suitable  for  training.  {WL\ 
sec.l54(b)(l).) 

(g)  Job  Corps  is  identified  as  a 
required  One-Stop  partner.  Wherever 
practicable.  Job  Corps  centers  and 
operational  support  contractors  must 
establish  cooperative  relationships  and 
partnerships  with  One-Stop  centers  and 
other  One-Stop  partners.  Local  Boards, 
and  other  programs  for  youth. 

Sul)f>art  i— Administrative  and 
Management  Provisions 

§670.900    Are  damages  caused  by 
students  eligible  for  reimbursement  under 
ttie  Tort  Claims  Act? 

Yes.  Students  are  considered  Federal 
employees  for  piuposes  of  the  Tort 
Claims  Act  (28  U.S.C.  2671  {et  seq.).  If 
a  student  is  alleged  to  be  involved  in  the 
damage,  loss,  or  destruction  of  the 
property  of  others,  or  in  causing 
personal  injury  to  or  the  death  of 
another  individual(s),  the  injiued 
person(s),  or  their  agent  may  file  a  claim 
with  the  Center  Director.  Director  must 
investigate  all  of  the  facts,  including 
accident  and  medical  reports,  and 
interview  witnesses,  and  submit  the 
claim  for  a  decision  to  the  Regional 
Solicitor's  Office.  All  tort  claims  for 
$25,000  or  more  must  be  sent  to  the 
Associate  Solicitor  for  Employee 
Benefits,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  DC  20210. 

§  670.905    Are  damages  that  occur  to 
private  parties  at  Job  Corps  Centers  eligible 
for  reimbursement  under  the  Tort  Claims 
Act? 

(a)  Whenever  there  is  loss  or  damage 
to  persons  or  property,  which  is 
believed  to  have  resulted  from  operation 
of  a  Job  Corps  center  and  to  be  a  proper 
charge  against  the  Federal  Government, 
the  owner(s)  of  the  property,  the  injured 
person(s),  or  their  agent  may  submit  a 
claim  for  the  damage  to  the  Regional 
SoUcitor.  Claims  must  be  filed  no  later 
than  two  years  from  the  date  of  loss  or 


damage.  The  Regional  Solicitor  will 
determine  if  the  claim  is  valid  imder  the 
Tort  Claims  Act.  If  the  Regional 
Solicitor  determines  a  claim  is  not  valid 
imder  the  Tort  Claims  Act,  the  Regional 
Solicitor  must  consider  the  facts  and 
may  still  settle  the  claim,  in  an  amoimt 
not  to  exceed  $1,500. 

(b)  The  Job  Corps  may  pay  students 
for  valid  claims  under  the  Tort  Claims 
Act  for  lost,  damaged,  or  stolen 
property,  up  to  a  maximum  amount  set 
by  the  Secretary,  when  the  loss  is  not 
due  to  the  negligence  of  the  student. 
Students  must  file  claims  no  later  than 
six  months  bom  the  date  of  loss. 
Students  are  compensated  for  losses 
including  those  that  result  from  a 
natural  disaster  or  those  that  occur 
when  the  student's  property  is  in  the 
protective  custody  of  the  Job  Corps, 
such  as  when  the  student  is  AWOL. 
Claims  must  be  filed  with  Job  Corps 
regional  offices.  The  regional  office  will 
promptly  notify  the  student  and  the 
center  of  its  determination. 

§670.910    Are  students  entitled  to  Federal 
Employees  Compensation  Benefits? 

(a)  Job  Corps  students  are  considered 
Federal  employees  for  purposes  of  the 
Federal  Employees  Compensation  Act 
(FECA).  (WL\  sec.  157(a)(3).) 

(b)  Job  Corps  students  may  be  entitled 
to  Federal  Employees  Compensation 
Benefits  as  specified  in  (WIA  sec.  157.) 

(c)  Job  Corps  students  must  meet  the 
same  eUgibility  tests  for  FECA  payments 
that  apply  to  all  other  Federal 
employees.  One  of  those  tests  is  that  the 
injury  must  occur  "in  the  performance 
of  duty."  This  test  is  described  in 
§670.915. 

§670.915    When  are  residential  students 
considered  to  be  in  ttw  performance  of 
duty? 

Residential  students  will  be 
considered  to  be  in  the  "performance  of 
duty"  at  all  times  while: 

(a)  They  are  on  center  under  the 
supervision  and  control  of  Job  Corps 
officials; 

(b)  They  are  engaged  in  any 
authorized  Job  Corps  activity; 

(c)  They  are  in  authorized  travel 
status;  or 

(d)  They  are  engaged  in  any 
authorized  offsite  activity. 

§  670.920    When  are  non-resident  students 
considered  to  be  In  tfw  performance  of 
duty? 

Non-resident  students  are  considered 
"in  performance  of  duty"  as  Federal 
employees  when  they  are  engaged  in 
any  authorized  Job  Corps  activity,  from 
the  time  they  arrive  at  any  scheduled 
center  activity  until  they  leave  the 
activity.  The  standard  rules  governing 
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coverage  of  Federal  employees  during 
travel  to  and  from  work  apply.  These 
rules  are  described  in  guidance  issued 
by  the  Secretary. 

§670.925    Wtien  are  students  considered 
to  be  not  in  the  performance  of  duty? 

Students  are  considered  to  be  not  in 
the  performance  of  duty  when: 

(a)  Thev  are  AWOL; 

(b)  They  are  at  home,  whether  on  pass 
or  on  leave; 

(c)  They  are  engaged  in  an 
unauthorized  offsite  activity;  or 

(d)  They  are  injured  or  ill  due  to  their 

own: 

(1)  Willful  misconduct; 

(2)  Intent  to  cause  injury  or  death  to 
oneself  or  another;  or 

(3)  By  intoxication  or  drugs. 

§  670.930    How  are  FECA  benefits 
computed? 

(a)  FECA  benefits  for  disability  or 
death  are  computed  using  the  entrance 
salary  for  a  grade  GS-2  as  the  student's 
monthly  pay. 

(b)  The  provisions  of  5  U.S.C.  8113  (a) 
and  (b),  relating  to  compensation  for 
work  injuries  apply  to  students. 
Compensation  for  disability  will  not 
begin  to  accrue  until  the  day  following 
the  date  on  which  the  injured  student 
completes  his  or  her  Job  Corps 
separation. 

(c)  Whenever  a  student  is  injured, 
develops  an  occupationally  related 
illness,  or  dies  while  in  the  performance 
of  duty,  the  procedures  in  the  DOL 
Employment  Standards  Administration 
regulations,  at  20  CFR  ch.  I,  must  be 
followed.  A  thorough  investigation  of 
the  circumstances  and  a  medical 
evaluation  must  be  completed  and 
required  forms  must  be  timely  filed  by 
the  center  operator  with  the  DOL  Office 
of  Workers'  Compensation  Programs. 

§  670.935    How  will  students  be  protected 
from  unsafe  or  unhealthy  situations? 

(a)  The  Secretary  establishes 
procedures  to  ensure  that  students  are 
not  required  or  permitted  to  work,  be 
trained,  reside  in,  or  receive  services  in 
buildings  or  surroundings  or  under 
conditions  that  are  unsanitary  or 
hazardous.  Whenever  students  are 
employed  or  in  training  for  jobs,  they 
must  be  assigned  only  to  jobs  or  training 
which  observe  applicable  Federal,  State 
and  local  health  and  safety  standards. 

(b)  The  Secretary  develops  procedures 
to  ensure  compliance  with  applicable 
DOL  Occupational  Safety  and  Health 
Administration  regulations. 

§  670.940    What  are  the  requirements 
relating  to  criminal  law  enforcement 
jurisdiction  on  center  property? 

(a)  All  Job  Corps  property  which 
would  otherwise  be  under  exclusive 


Federal  legislative  jurisdictionis 
considered  under  concurrent 
jurisdiction  with  the  appropriate  State 
and  locality  with  respect  to  criminal  law 
enforcement.  Concurrent  jurisdiction 
extends  to  all  portions  of  the  property, 
including  housing  and  recreational 
facilities,  in  addition  to  the  portions  of 
the  property  used  for  education  and 
training  activities. 

(b)  Centers  located  on  property  under 
concurrent  Federal-State  jurisdiction 
must  establish  agreements  with  Federal, 
State  and  local  law  enforcement 
agencies  to  enforce  criminal  laws. 

(c)  The  Secretary  develops  procedures 
to  ensure  that  any  searches  of  a 
student's  person,  personal  area  or 
belongings  for  unauthorized  goods 
follow  applicable  right-to-privacy  laws. 

§  670.945    Are  Job  Corps  operators  and 
service  providers  authorized  to  pay  State  or 
local  taxes  on  gross  receipts? 

(a)  A  private  for-profit  or  a  nonprofit 
Job  Corps  service  provider  is  not  liable, 
directly  or  indirectly,  to  any  State  or 
subdivision  for  any  gross  receipts  taxes, 
business  privilege  taxes  measured  by 
gross  receipts,  or  any  similar  taxes  in 
connection  with  any  payments  made  to 
or  by  such  service  provider  for  operating 
a  center  or  other  Job  Corps  program  or 
activity.  The  service  provider  is  not 
liable  to  any  State  or  subdivision  to 
collect  or  pay  any  sales,  excise,  use,  or 
similar  tax  imposed  upon  the  sale  to  or 
use  by  such  deliverer  of  any  property, 
service,  or  other  item  in  connection 
with  the  operation  of  a  center  or  other 
Job  Corps  program  or  activity.  (WIA  sec. 
158(d).) 

(b)  If  a  State  or  local  authority 
compels  a  center  operator  or  other 
service  provider  to  pay  such  taxes,  the 
center  operator  or  service  provider  may 
pay  the  taxes  with  Federal  funds,  but 
must  document  and  report  the  State  or 
local  requirement  according  to 
procedures  issued  by  the  Secretary. 

§  670.950    What  are  the  financial 
management  responsibilities  of  Job  Corps 
center  operators  and  other  service 
providers? 

(a)  Center  operators  and  other  service 
providers  must  manage  Job  Corps  funds 
using  financial  management  information 
systems  that  meet  the  specifications  and 
requirements  of  the  Secretary. 

(b)  These  financial  management 
information  systems  must: 

(1)  Provide  accurate,  complete,  and 
current  disclosures  of  the  costs  of  their 
Job  Corps  activities; 

(2)  Ensure  that  expenditiu-es  of  funds 
are  necessary,  reasonable,  allocable  and 
allowable  in  accordance  with  applicable 
cost  principles; 


(3)  Use  account  structures  specified 
by  the  Secretary; 

(4)  Ensure  the  ability  to  comply  with 
cost  reporting  requirements  and 
procedures  issued  by  the  Secretary;  and 

(5)  Maintain  sufficient  cost  data  for 
effective  planning,  monitoring,  and 
evaluation  of  program  activities  and  for 
determining  the  allowability  of  reported 
costs. 

§  670.955  Are  Center  Operators  and 
Service  Providers  Subject  to  Federal 
Audits? 

(a)  Yes.  Center  operators  and  service 
providers  are  subject  to  Federal  audits. 

(b)  The  Secretary  arranges  for  the 
survey,  audit,  or  evaluation  of  each  Job 
Corps  center  and  service  provider  at 
least  once  every  three  years,  by  Federal 
auditors  or  independent  public 
accountants.  The  Secretary  may  arrange 
for  more  frequent  audits.  (WIA  sec. 
159(b)(2).) 

(c)  Center  operators  and  other  service 
providers  are  responsible  for  giving  full 
cooperation  and  access  to  books, 
documents,  papers  and  records  to  duly 
appointed  Federal  auditors  and 
evaluators.  (WL\  sec.  159(b)(1).) 

§  670.960    What  are  the  procedures  for 
management  of  student  records? 

The  Secretary  issues  guidelines  for  a 
system  of  maintaining  records  for  each 
student  during  enrollment  and  for 
disposition  of  such  records  after 
separation. 

§  670.965    What  procedures  apply  to 
disclosure  of  information  about  Job  Corps 
students  and  program  activities? 

(a)  The  Secretary  develops  procedures 
to  respond  to  requests  for  information  or 
records  or  other  necessary  disclosures 
pertaining  to  students. 

(b)  DOL  disclosure  of  Job  Corps 
information  must  be  handled  according 
to  the  Freedom  of  Information  Act  and 
according  to  DOL  regulations  at  29  CFR 
part  70. 

(c)  Job  Corps  contractors  are  not 
"agencies"  for  Freedom  of  Information 
Act  purposes.  Therefore,  their  records 
are  not  subject  to  disclosure  under  the 
Freedom  of  Information  Act  or  29  CFR 
part  70. 

(d)  The  regulations  at  29  CFR  Part  70a 
apply  to  a  system  of  records  covered  by 
the  Privacy  Act  of  1974  maintained  by 
DOL  or  to  a  similar  system  maintained 
by  a  contractor,  such  as  a  screening 
agency,  contract  center  operator,  or 
placement  agency  on  behalf  of  the  Job 
Corps. 

§670.970    What  are  the  reporting 
requirements  for  center  operators  and 
operational  support  service  providers? 

The  Secretary  establishes  procedures 
to  ensure  the  timely  and  complete 
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reporting  of  necessary  financial  and 
program  information  to  maintain 
accountability.  Center  operators  and 
operational  support  service  providers 
are  responsible  for  the  accuracy  and 
integrity  of  all  reports  and  data  they 
provide. 

§  670.975    How  will  performance  of  the  Job 
Corps  program  be  assessed? 

The  performance  of  the  Job  Corps 
program  as  a  whole,  and  the 
performance  of  individual  program 
components,  is  assessed  on  an  ongoing 
basis,  in  accordance  with  these 
regulations  and  procedures  and 
standards,  including  a  national 
performance  measurement  system, 
issued  by  the  Secretary.  Annual 
performance  assessments  are  done  for 
each  center  operator  and  other  service 
providers,  including  screening  and 
admissions  and  placement  agencies. 

§  670.980    What  are  the  indicators  of 
performance  for  Job  Corps? 

(a)  At  a  minimiim,  the  performance 
assessment  system  established  under 
§  670.975  of  this  subpart  will  include 
expected  levels  of  performance 
established  for  each  of  the  indicators  of 
performance  contained  in  WIA  section 
159(c).  These  are: 

(1)  The  number  of  graduates  and  rate 
of  graduation,  analyzed  by  the  type  of 
vocational  training  received  and  the 
training  provider; 

(2)  The  job  placement  rate  of 
graduates  into  unsubsidized 
employment,  analyzed  by  the  vocational 
training  received,  whether  or  not  the  job 
placement  is  related  to  the  training 
received,  the  vocational  training 
provider,  and  whether  the  placement  is 
made  by  a  local  or  national  service 
provider; 

(3)  The  average  placement  wage  of 
graduates  in  training-related  and  non- 
training  related  unsubsidized  jobs; 

(4)  The  average  wage  of  graduates  on 
the  first  day  of  employment  and  at  6  and 
12  months  following  placement, 
analyzed  by  the  type  of  vocational 
training  received; 

(5)  The  number  of  and  retention  rate 
of  graduates  in  unsubsidized 
employment  after  6  and  12  months  ; 

(6)  The  number  of  graduates  who 
entered  unsubsidized  employment  for 
32  hours  per  week  or  more,  for  20  to  32 
hours  per  week,  and  for  less  than  20 
hours  per  week. 

(7)  The  number  of  graduates  placed  in 
higher  education  or  advanced  training; 
and 

(8)  The  nmnber  of  graduates  who 
attained  job  readiness  and  employment 
skills. 

(b)  The  Secretary  issues  the  expected 
levels  of  performance  for  each  indicator. 


To  the  extent  practicable,  the  levels  of 
performance  will  be  continuous  and 
consistent  from  year  to  year. 

§670.985    What  happens  if  a  center 
operator,  screening  and  admissions 
contractor  or  other  service  provider  fails  to 
meet  the  expected  ievels  of  performance? 

(a)  The  Secretary  takes  appropriate 
action  to  address  performance  issues 
through  a  specific  performance  plan. 

(b)The  plan  may  include  the 
following  actions: 

(1)  Providing  technical  assistance  to  a 
Job  Corps  center  operator  or  support 
service  provider,  including  a  screening 
and  admissions  contractor; 

(2)  Changing  the  management  staff  of 
a  center; 

(3)  Changing  the  vocational  training 
offered  at  a  center; 

(4)  Contracting  out  or  recompeting  the 
contract  for  a  center  or  operational 
support  service  provider; 

(5)  Reducing  tne  capacity  of  a  Job 
Corps  center; 

(6)  Relocating  a  Job  Corps  center;  or 

(7)  Closing  a  Job  Corps  center.  (WIA 
sec.  159(f).) 

§  670.990    What  procedures  are  available  to 
resolve  complaints  and  disputes? 

(a)  Each  Job  Corps  center  operator  and 
service  provider  must  establish  and 
maintain  a  grievance  procedure  for 
filing  complaints  and  resolving  disputes 
from  applicants,  students  and/or  other 
interested  parties  about  its  programs 
and  activities.  A  hearing  on  each 
complaint  or  dispute  must  be  conducted 
within  30  days  of  the  filing  of  the 
complaint  or  dispute.  A  decision  on  the 
complaint  must  be  made  by  the  center 
operator  or  service  provider,  as 
appropriate,  within  60  days  after  the 
filing  of  the  complaint,  and  a  copy  of 
the  decision  must  be  immediately 
served,  by  first-class  mail,  on  the 
complainant  and  any  other  party  to  the 
complciint.  Except  for  complaints  under 
§  670.470  of  this  part  or  complaints 
alleging  fraud  or  other  criminal  activity, 
complaints  may  be  filed  within  one  year 
of  the  occiuxence  that  led  to  the 
complaint. 

(b)  The  procedure  established  imder 
paragraph  (a)  of  this  section  must 
include  procedures  to  process 
complaints  alleging  violations  of  WIA 
section  188,  consistent  with  DOL 
nondiscrimination  regulations 
implementing  WIA  section  188  and 
§670.995  of  this  subpart. 

§  670.991    How  does  Job  Corps  ensure  that 
complaints  or  disputes  are  resolved  in  a 
timely  fashion? 

(a)  If  a  complaint  is  not  resolved  by 
the  center  operator  or  service  provider 
in  the  time  frames  described  in 


§  670.990  of  this  subpart,  the  person 
making  the  complaint  may  request  that 
the  Regional  Director  determine 
whether  reasonable  cause  exists  to 
believe  that  the  Act  or  regulations  for 
this  part  of  the  Act  have  been  violated. 
The  request  must  be  filed  with  the 
Regional  Director  within  60  days  from 
the  date  that  the  center  operator  or 
service  provider  should  have  issued  the 
decision. 

(b)  Following  the  receipt  of  a  request 
for  review  under  peiragraph  (a)  of  this 
section,  the  Regional  Director  must 
determine  within  60  days  whether  there 
has  been  a  violation  of  the  Act  or  these 
regulations.  If  the  Regional  Director 
determines  that  there  has  been  a 
violation  of  the  Act  or  Regulations,  (s)he 
may  directthe  operator  or  service 
provider  to  remedy  the  violation  or 
direct  the  service  provider  to  issue  a 
decision  to  resolve  the  dispute 
according  to  the  service  provider's 
grievance  procedures.  If  the  service 
provider  does  not  comply  with  the 
Regional  Director's  decision  within  30 
days,  the  Regional  Director  may  impose 
a  sanction  on  the  center  operator  or 
service  provider  for  violating  the  Act  or 
regulations,  and/or  for  failing  to  issue  a 
decision.  Decisions  imposing  sanctions 
upon  a  center  operator  or  service 
provider  may  be  appealed  to  the  EKDL 
Office  of  Administrative  Law  Judges 
under  20  CFR  667.800  or  667.840. 

§  670.992    How  does  Job  Corps  ensure  that 
centers  or  other  service  providers  comply 
with  the  Act  and  regulations? 

(a)  If  DOL  receives  a  complaint  or  has 
reason  to  believe  that  a  center  or  other 
service  provider  is  failing  to  comply 
with  the  requirements  of  the  Act  or 
regulations,  the  Regional  Director  must 
investigate  the  allegation  and  determine 
within  90  days  after  receiving  the 
complaint  or  otherwise  learning  of  the 
alleged  violation,  whether  such 
allegation  or  complaint  is  true. 

(b)  As  a  result  of  such  a 
determination,  the  Regional  Director 
may: 

(1)  Direct  the  center  operator  or 
service  provider  to  handle  a  complaint 
through  the  grievance  procedures 
established  under  §  670.990  of  this 
subpart; or 

(2)  Investigate  and  determine  whether 
the  center  operator  or  service  provider 
is  in  compliance  with  the  Act  and 
regulations.  If  the  Regfonal  Director 
determines  that  the  center  or  service 
provider  is  not  in  compliance  with  the 
Act  or  regulations,  the  Regional  Director 
may  take  action  to  resolve  the  complaint 
under  §  670.991(b)  of  this  subpart,  or 
will  report  the  incident  to  the  DOL 
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Office  of  the  Inspector  General,  as 
described  in  20  CFR  667.630. 

§  670.993    How  does  Job  Corps  ensure  that 
contract  disputes  will  be  resolved? 

A  dispute  between  DOL  and  a  Job 
Corps  contractor  will  be  handled 
according  to  the  Contract  Disputes  Act 
and  applicable  regulations. 

§  670.994    How  does  Job  Corps  resolve 
disputes  tMtween  DOL  and  ottter  Federal 
Agencies? 

Disputes  between  DOL  and  a  Federal 
Agency  operating  a  center  will  he 
handled  according  to  the  interagency 
agreement  with  the  agency  which  is 
operating  the  center. 

§  670.995    Wtiat  DOL  equal  opportunity  and 
nondiscrimination  regulations  apply  to  Job 
Corps? 

Nondiscrimination  requirements, 
procedures,  complaint  processing,  and 
compliance  reviews  are  governed  by,  as 
applicable,  provisions  of  the  following 
Department  of  Labor  regulations: 

(a)  Regulations  implementing  WIA 
section  188  for  programs  receiving 
Federal  financial  assistance  under  WIA. 

(b)  29  CFR  part  33  for  programs 
conducted  by  the  Department  of  Labor; 
and 

(c)  41  CFR  chapter  60  for  entities  that 
have  a  Federal  government  contract. 

PART  671— NATIONAL  EMERGENCY 
GRANTS  FOR  DISLOCATED 
WORKERS 

Sec. 

671.100    What  is  the  purpose  of  national 

emergency  grants  under  WIA  section 

173? 
671.105    What  funds  are  available  for 

national  emergency  grants? 
671.110    What  are  major  economic 

dislocations  or  other  events  which  may 

qualify  for  a  national  emergency  grant? 
671.120    Who  is  eligible  to  apply  for 

national  emergency  grants? 
671.125    What  are  the  requirements  for 

submitting  applications  for  national 

emergency  grants? 
671.130    When  should  applications  for 

national  emergency  grants  be  submitted 

to  the  Department? 
671.140    What  are  the  allowable  activities 

and  what  dislocated  workers  may  be 

served  under  national  emergency  grants? 
671.150    How  do  statutory  and  workflex 

waivers  apply  to  national  emergency 

grants? 
671.160    What  rapid  response  activities  are 

required  before  a  national  emergency 

grant  application  is  submitted  ? 
671.170    What  are  the  program  and 

administrative  requirements  that  apply 

to  national  emergency  grants? 
Authority:  Sec.  506(c).  Pub.  L.  105-220;  20 
U.S.C.  9276(c). 


§  671 .1 00    What  is  ttie  purpose  of  national 
emergency  grants  under  WIA  section  173? 

The  purpose  of  national  emergency 
grants  is  to  provide  supplemental 
dislocated  worker  funds  to  States,  Local 
Boards  and  other  eligible  entities  in 
order  to  respond  to  the  needs  of 
dislocated  workers  and  communities 
affected  by  major  economic  dislocations 
and  other  worker  dislocation  events 
which  cannot  be  met  with  formula 
allotments. 

§  671 .1 05    WiMrt  funds  are  available  for 
national  emergency  grants? 

The  Secretary  uses  funds  reserved 
under  WIA  section  132(a)(2)(A)  to 
provide  financial  assistance  to  ehgible 
applicant  for  grants  under  WIA  section 
173. 

§  671 .1 1 0    What  are  major  economic 
dislocations  or  ottier  events  which  may 
qualify  for  a  national  emergency  grant? 
These  include: 

(a)  Plant  closures; 

(b)  Mass  layoffs  affecting  50  or  more 
workers  at  a  single  site  of  employment; 

(c)  Closures  and  realignments  of 
military  installations; 

(d)  Multiple  layoffs  in  a  single  local 
community  that  have  significantly 
increased  the  total  number  of 
unemployed  individuals  in  a 
community; 

(e)  Emergencies  or  natural  disasters, 
as  defined  in  paragraphs  (1)  and  (2) 
respectively,  of  section  102  of  the  Robert 
T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5122(1)  and  (2))  which  have  been 
declared  eligible  for  public  assistance  by 
the  Federal  Emergency  Management 
Agency  (FEMA);  and 

(f)  cither  events,  as  determined  by  the 
Secretary. 

§  671 .1 20    Who  is  eligible  to  apply  for 
national  emergency  grants? 

(a)  For  projects  within  a  State.  A  State, 
a  Local  Board  or  another  entity 
determined  to  be  appropriate  by  the 
Governor  of  the  State  in  which  the 
project  will  be  located  may  apply  for  a 
national  emergency  grant.  Also,  Indian 
tribes,  tribal  organizations,  Alaska 
Native  entities,  Indian-controlled 
organizations  serving  Indians,  or  Native 
Hawaiian  organizations  which  are 
recipients  of  funds  under  section  166  of 
the  Act  (Indian  and  Native  American 
Programs)  may  apply  for  a  national 
emergency  grant. 

(b)  For  inter-State  projects.  Consortia 
of  States  and/or  Local  Boards  may 
apply.  Other  private  entities  which  can 
demonstrate,  in  the  application  for 
assistance,  that  they  possess  unique 
capabilities  to  effectively  respond  to  the 
circumstances  of  the  major  economic 


dislocation(s)  covered  in  the  appUcation 
may  apply. 

(c)  Other  entities.  The  Secretary  may 
consider  applications  from  other 
entities,  to  ensure  that  appropriate 
assistance  is  provided  in  response  to 
major  economic  dislocations. 

§  671 .1 25    What  are  ttte  requirements  for 
sutxnitting  applications  for  national 
emergency  grants? 

The  Department  publishes 
instructions  for  submitting  apphcations 
for  National  Emergency  Grants  in  the 
Federal  Register.  The  instructions 
specify  application  procedures, 
selection  criteria  and  the  approval 
process. 

§  671 .1 30    When  should  applications  for 
national  emergency  grants  be  submlttsd  to 
the  Department? 

(a)  Applications  for  national 
emergency  grants  to  respond  to  mass 
layoffs  and  plant  closures  may  be 
submitted  to  the  Department  as  soon  as: 

(1)  The  State  receives  a  notification  of 
a  mass  layoff  or  a  closure  as  a  result  of 

a  WARN  notice,  a  general 
annoimcement  or  some  other  means 
determined  by  the  Governor  to  be 
sufficient  to  respond; 

(2)  Rapid  response  assistance  has 
been  initiated;  and 

(3)  A  determination  has  been  made,  in 
collaboration  with  the  applicable  Local 
Board(s)  and  chief  elected  official(s), 
that  State  and  local  formula  dislocated 
worker  funds  are  inadequate  to  provide 
the  level  of  services  needed  by  the 
workers  being  laid  off. 

(b)  An  eligible  entity  may  apply  for  a 
national  emergency  grant  at  any  time 
during  the  year. 

(c)  Applications  for  national 
emergency  grants  to  respond  to  a 
declared  emergency  or  natural  disaster 
as  described  in  §  671.110(e)  of  this 
subpart,  cannot  be  considered  until 
FEMA  has  declared  that  the  affected 
area  is  eligible  for  disaster-related 
public  assistance. 

§  671 .1 40  What  are  the  allowable  activities 
and  what  dislocated  workere  may  be  served 
under  national  emergency  grants? 

(a)  National  emergency  grants  may 
provide  adjustment  assistance  for 
eligible  dislocated  workers,  described  at 
WIA  section  173(c)(2)  or  (d)(2). 

(b)  Adjustment  assistance  includes 
the  core,  intensive,  and  training  services 
authorized  at  WIA  sections  134(d)  and 
173.  The  scope  of  services  to  be 
provided  in  a  particular  project  are 
negotiated  between  the  Department  and 
the  grantee,  taking  into  account  the 
needs  of  the  target  population  covered 
by  the  grant.  The  scope  of  services  may 
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be  changed  through  grant  modifications, 
if  necessary. 

(c)  National  emergency  grants  may 
provide  for  supportive  services  to  help 
workers  who  require  such  assistance  to 
participate  in  activities  provided  for  in 
the  grant.  Needs-related  payments,  in 
support  of  other  employment  emd 
training  assistance,  may  be  available  for 
the  purpose  of  enabling  dislocated 
workers  who  are  eligible  for  such 
payments  to  participate  in  programs  of 
training  services.  Generally,  the  terms  of 
a  grant  must  be  consistent  with  Local 
Board  policies  regarding  such  financial 
assistance  with  formula  funds 
(including  the  payment  levels  and 
duration  of  payments).  However,  the 
terms  of  the  grant  agreement  may 
diverge  from  established  Local  Board 
policies,  for  example: 

(1)  If  unemployed  dislocated  workers 
served  by  the  project  are  not  able  to 
meet  the  13  or  8  weeks  enrollment  in 
training  requirement  at  WL\  section 
134(e)(3)(B)  because  of  the  lack  of 
formula  or  emergency  grant  funds  in  the 
State  or  local  area  at  the  time  of 
dislocation,  such  individuals  may  be 
eligible  for  needs-related  payments  if 
they  are  enrolled  in  training  by  the  end 
of  the  6th  week  following  the  date  of  the 
emergency  grant  award;  and 

(2)  Trade-impacted  workers  who  are 
not  eligible  for  trade  readjustment 
assistance  under  NAFTA-TAA  may  be 
ehgible  for  needs-related  payments 
under  a  national  emergency  grant  if  the 
worker  is  enrolled  in  training  by  the  end 
of  the  16th  week  following  layoff. 

(d)  A  national  emergency  grant  to 
respond  to  a  declared  emergency  or 
natural  disaster,  as  defined  at 

§  671.110(e)  of  this  subpart,  may 
provide  short-term  disaster  relief 
employment  for: 

(1)  Individuals  who  are  temporarily  or 
permanently  laid  off  as  a  consequence 
of  the  disaster; 

(2)  Dislocated  workers;  and 

(3)  Long-term  unemployed 
individuals. 

(e)  Temporary  employment  assistance 
is  authorized  on  disaster  projects  that 
provide  food,  clothing,  shelter  and  other 
humanitarian  assistance  for  disaster 
victims;  and  on  projects  that  perform 
demoUtion,  cleaning,  repair,  renovation 
and  reconstruction  of  damaged  and 
destroyed  structures,  facilities  and  lands 
located  within  the  disaster  area.  For 
such  temporary  jobs,  each  eligible 
worker  is  limited  to  no  more  than  six 
months  of  employment  for  each  single 
disaster.  The  amounts,  dination  and 
other  limitations  on  wages  will  be 
negotiated  for  each  grant. 

(f)  Additional  requirements  that  apply 
to  national  emergency  grants,  including 


natural  disaster  grants,  are  contained  in 
the  application  instructions. 

§  671 .1 50    How  do  statutory  and  workflex 
waivers  apply  to  national  emergency 
grants? 

(a)  Application  of  existing  general 
statutory  or  regulatory  waivers  and 
workflex  waivers  to  National  Emergency 
Grants  may  be  requested  by  State  and 
Local  Board  grantees,  and  approved  by 
the  Department  for  a  National 
Emergency  Grant  award.  The 
application  for  grant  funds  must 
describe  any  statutory  waivers  which 
the  applicant  wishes  to  apply  to  the 
project  that  the  State  and  Local  Board, 
as  applicable,  have  been  granted  under 
its  waiver  plan,  or  that  the  State  has 
approved  for  implementation  in  the 
applicable  local  area  under  workflex 
waivers.  The  Department  considers  such 
requests  as  part  of  the  overall 
application  review  and  decision 
process. 

(b)  If,  diuing  the  operation  of  the 
project,  the  grantee  wishes  to  apply  a 
waiver  not  identified  in  the  application, 
the  grantee  must  request  a  modification 
which  includes  the  provision  to  be 
waived,  the  operational  barrier  to  be 
removed  and  the  effect  upon  the 
outcome  of  the  project. 

§  671 .1 60  What  rapid  response  activities 
are  required  before  a  national  emergertcy 
grant  application  is  submitted? 

(a)  Rapid  response  is  a  required 
Statewide  activity  imder  WIA  section 
134(a)(2)(A),  to  be  carried  out  by  the 
State  or  its  designee  in  collaboration 
with  the  Local  Board(s)  and  chief 
elected  official(s).  Piusuant  to  20  CFR 
665.310,  rapid  response  encompasses, 
among  other  activities,  an  assessment  of 
the  general  needs  of  the  affected 
workers  and  the  resources  available  to 
them. 

(b)  In  accordance  with  national 
emergency  grant  application  guidelines 
published  by  the  Department,  each 
applicant  must  demonstrate  that: 

(1)  The  rapid  response  activities 
described  in  20  CFR  665.310  have  been 
initiated  and  carried  out,  or  are  in  the 
process  of  being  carried  out; 

(2)  State  and  local  funds,  including 
those  made  available  under  section 
132(b)(2)(B)  of  the  Act,  have  been  used 
to  initiate  appropriate  services  to  the 
eligible  workers; 

(3)  There  is  a  need  for  additional 
funds  to  effectively  respond  to  the 
assistance  needs  of  the  workers  and,  in 
the  case  of  declared  emergencies  and 
natinal  disasters,  the  community;  and 

(4)  The  application  has  been 
developed  by  or  in  conjimction  with  the 
Local  Board(s)  and  chief  elected 


official(s)  of  the  local  area(s)  in  which 
the  proposed  project  is  to  operate. 

§  671 .1 70    What  are  the  program  and 
administrative  requirements  that  apply  to 
national  emergency  grants? 

(a)  In  general,  the  program 
requirements  and  administrative 
standards  set  forth  at  20  CFR  parts  663 
and  667  will  apply. 

(b)  Exceptions  include: 

(1)  Funds  provided  in  response  to  a 
natural  disaster  may  be  used  for 
temporary  job  creation  in  areas  declared 
eligible  for  public  assistance  by  FEMA, 
subject  to  the  limitations  of  wIa  section 
173(d),  this  subpart  and  the  application 
guidelines  issued  by  the  Department; 

(2)  National  emergency  grant  funds 
may  be  used  to  pay  an  appropriate  level 
of  administrative  costs  based  on  the 
design  and  complexity  of  the  project. 
Administration  costs  are  negotiated 
between  the  applicant  and  the 
Department  as  part  of  the  application 
review  and  grant  award  and 
modification  processes; 

(3)  The  jjeriod  of  availability  for 
expenditine  of  funds  under  a  national 
emergency  grant  is  specified  in  the  grant 
agreement. 

(4)  The  Secretary  may  establish 
supplemental  reporting,  monitoring  and 
oversight  requirements  for  national 
emergency  grants.  The  requirements 
will  be  identified  in  the  grant 
application  instructions  or  the  grant 
document. 

(5)  The  Secretary  may  negotiate  and 
fund  projects  under  terms  other  than 
those  specified  in  this  subpart  where  it 
can  be  clearly  demonstrated  that  such 
adjustments  will  achieve  a  greater 
positive  benefit  for  the  workers  and/or 
communities  being  assisted. 

PART  652— ESTABUSHMENT  AND 
FUNCTIONING  OF  STATE 
EMPLOYMENT  SERVICES 

1.  The  authority  citation  for  part  652 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  4gk. 

2.  Section  652.1  is  amended  by 
revising  paragraph  (a),  and  in  paragraph 
(b),  by  adding  the  definition  of  State 
Workforce  Investment  Board  (State 
Board)  and  the  definition  of  WIA,  by 
revising  the  definition  of  State  agency, 
and  by  removing  the  definition  of 
Director,  to  read  as  follows: 

§652.1    Introduction  and  definitions. 

(a)  These  regulations  implement  the 
provisions  of  the  Wagner-Peyser  Act, 
known  hereafter  as  the  Act,  as  amended 
by  the  Workforce  Investment  Act  of 
1998  (WIA).  Congress  intended  that  the 
States  exercise  broad  authority  in 
implementing  provisions  of  the  Act. 
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(b)*  •  * 

State  Agency  means  the  State 
governmental  unit  designated  under 
section  4  of  the  Act  to  cooperate  with 
the  Secretary  in  the  operation  of  the 
public  employment  service  system. 

State  Workforce  Investment  Board 
(State  Board)  means  the  entity  within  a 
State  appointed  by  the  Governor  imder 
section  111  of  the  Workforce  Investment 
Act. 

WIA  means  the  Workforce  Investment 
Act  of  1998  (29  U.S.C.  2801  et  seq.). 

3.  Section  652.3  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§652.3    Basic  labor  exchange  system. 

***** 

(d)  To  participate  in  a  system  for 
clearing  labor  between  the  States, 
including  the  use  of  standardized 
classification  systems  issued  by  the 
Secretary,  imder  section  15  of  the  Act; 
and. 
*        *        *        «        • 

4.  Section  652.5  is  revised  to  read  as 
follows: 

§652.5    Services  authorized. 

The  sums  allotted  to  each  State 
pursuant  to  section  6  of  the  Act  shall  be 
expended  consistent  with  an  approved 
plan  under  20  GFR  660.100-660.104 
and  §§  652.222-214  of  this  part.  At  a 
minimum,  each  State  shall  provide  the 
basic  labor  exchange  elements  at  §  652.3 
of  this  part. 

§§652.6  and  652.7    [Removed  and 
reserved] 

5.  Sections  652.6  and  652.7  are 
removed  and  reserved. 

§652.8    [Amended] 

6.  Section  652.8  is  amended  in 
paragraph  (j)(l)  by  removing  the  phrase 
"29  CFR  part  31."  and  adding  "the 
applicable  DOL  nondiscrimination 
regulations."  and  in  paragraph  (j)(5)  by 
removing  the  phrase  "the  provisions  of 
29  CFR  parts  31  and  32."  and  adding 
"the  applicable  DOL  nondiscrimination 
regulations." 

7.  Subpart  C  is  added  to  read  as 
follows: 

Subpart  C— Wagr>er-Peyser  Act 
Services  in  a  One-Stop  Delivery 
System  Environment 

Sec. 

652.200  What  is  the  purpose  of  this 
subpart? 

652.201  What  is  the  role  of  the  State 
Agency  in  the  One-Stop  delivery  system? 

652.202  May  local  Employment  Service 
Offices  exist  outside  the  One-Stop 
delivery  system? 


652.203  Who  is  responsible  for  funds 
authorized  under  the  Act  in  the 
workforce  investment  system? 

652.204  Must  funds  authorized  under 
section  7(b)  of  the  Act  (the  Governor's 
reserve)  flow  through  the  One-Stop 
delivery  system? 

652.205  May  funds  authorized  under  the 
Act  be  used  to  supplement  funding  for 
labor  exchange  programs  authorized 
under  separate  legislation? 

652.206  May  a  State  use  funds  authorized 
under  the  Act  to  provide  "core  services" 
and  "intensive  services"  as  defined  in 
WIA? 

652.207  How  does  a  State  meet  the 
requirement  for  universal  access  to 
services  provided  under  the  Act? 

652.208  How  are  core  services  and 
intensive  services  related  to  the  methods 
of  service  delivery  described  in 

§  652.207(b)(2)? 

652.209  What  are  the  requirements  under 
the  Act  for  providing  reemployment 
services  to  referred  UI  claimants? 

652.210  What  are  the  Act's  requirements  for 
administration  of  the  work  test  and 
assistance  to  UI  claimants? 

652.211  What  are  State  planning 
requirements  under  the  Act? 

652.212  When  should  a  State  submit 
modifications  to  the  five-year  plan? 

652.213  What  information  must  a  State 
include  when  the  plan  is  modified? 

652.214  How  often  may  a  State  submit 
modifications  to  the  plan? 

652.215  Do  any  provisions  in  WIA  change 
the  requirement  that  publicly  funded 
merit-staff  employees  must  deliver 
services  provided  under  the  Act? 

652.216  May  the  One-Stop  operator  provide 
guidance  to  a  merit-staffed  employee 
under  the  Act? 

Subpart  C— Wagner-Peyser  Act  in  a 
One-Stop  Delivery  System 
Environment 

§652.200    What  is  the  purpose  Of  this 
subpart? 

(a)  This  subpart  provides  guidance  to 
States  to  implement  the  services 
provided  imder  the  Act,  as  amended  by 
WIA,  in  a  One-Stop  delivery  system 
environment. 

(b)  Except  as  otherwise  provided,  the 
definitions  contained  in  this  part  652 
and  section  2  of  the  Act  apply  to  this 
subpart. 

§  652.201    What  is  the  role  of  the  State 
Agency  in  the  One-Stop  delivery  system? 

(a)  The  role  of  the  State  Agency  in  the 
One-Stop  delivery  system  is  to  ensure 
the  delivery  of  services  authorized 
under  section  7(a)  of  the  Act.  The  State 
Agency  is  a  required  One-Stop  partner 
in  each  local  One-Stop  delivery  system 
and  is  subject  to  the  provisions  relating 
to  such  partners  that  are  described  at  20 
CFR  part  662. 

(b)  Consistent  with  those  provisions, 
the  State  agency  must: 


(1)  Participate  in  the  One-Stop 
delivery  system  in  accordance  with 
section  7(e)  of  the  Act; 

(2)  Be  represented  on  the  Workforce 
Investment  Boards  that  oversee  the  local 
and  State  One-Stop  delivery  system  and 
be  a  party  to  the  Memorandum  of 
Understanding  described  at  20  CFR 
662.300  addressing  operational  issues  of 
the  One-Stojp  delivery  system;  and 

(3)  Provide  these  services  as  part  of 
the  One-Stop  delivery  system. 

§652.202    May  local  Employment  Service 
Offices  exist  outside  the  One-Stop  delivery 
system? 

(a)  No. 

(b)  However,  local  Employment 
Service  Offices  may  operate  as  affiliated 
sites,  or  through  electronically  or 
technologically  linked  access  points  as 
part  of  the  One-Stop  delivery  system, 
provided  the  following  conditions  are 
met: 

(1)  All  labor  exchange  services  are 
delivered  as  a  part  of  the  local  One-Stop 
delivery  system  in  accordance  with 
section  7{e)  of  the  Act; 

(2)  The  services  described  in 
paragraph  (b)(1)  of  this  section  are 
available  in  at  least  one  physical  center 
from  which  job  seekers  and  employers 
can  access  them;  and 

(3)  The  Memorandum  of 
Understanding  between  the  State 
Agency  local  One-Stop  partner  and  the 
Local  Workforce  Investment  Board 
meets  the  requirements  of  §  662.300. 

§  652.203    Who  is  responsible  for  funds 
authorized  under  ttie  Act  in  ttie  woricforce 
investment  system? 

The  State  Agency  retains 
responsibility  for  all  funds  authorized 
imder  the  Act,  including  those  funds 
authorized  under  section  7(a)  required 
for  providing  the  services  and  activities 
delivered  as  part  of  the  One-Stop 
delivery  system. 

§  652.204    Must  funds  authorized  under 
section  7(b)  of  ttie  Act  (the  Governor's 
reserve)  flow  through  ttte  One-Stop  delivery 
system? 

No.  These  funds  are  reserved  for  use 
by  the  Governor  for  the  three  categories 
of  activities  specified  in  section  7{b)  of 
the  Act.  However,  these  funds  may  flow 
through  the  One-Stop  delivery  system. 

§  652.205    May  funds  authorized  urtder  the 
Act  tw  used  to  supplement  funding  for 
lat>or  exchange  programs  authorized  under 
separate  legislation? 

(a)  Section  7(r)  of  the  Act  enables 
States  to  use  funds  authorized  under 
section  7(a)  or  7(b)  of  the  Act  to 
supplement  funding  of  any  workforce 
activity  carried  out  under  WIA. 

(b)  Funds  authorized  under  the  Act 
may  be  used  under  section  7(c)  to 
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provide  additional  funding  to  other 
activities  authorized  under  WIA  if: 

(1)  The  activity  meets  the 
requirements  of  the  Act,  and  its  own 
requirements; 

(2)  The  activity  serves  the  same 
individuals  as  are  served  imder  the  Act; 

(3)  The  activity  provides  services  that 
are  coordinated  with  services  under  the 
Act;  and 

(4)  The  funds  supplement,  rather  than 
supplant,  funds  provided  from  non- 
Federal  sources. 

§  652.206    May  a  State  use  funds 
authorized  under  the  Act  to  provide  "core 
services"  and  "intensive  services"  as 
defined  in  WIA? 

Yes.  Funds  authorized  under  section 
7(a)  of  the  Act  must  be  used  to  provide 
core  services  as  defined  at  20  CFR 
663.150  and  may  be  used  to  provide 
intensive  services  as  defined  at  20  CFR 
663.200.  Funds  authorized  under 
section  7(b)  of  the  Act  may  be  used  to 
provide  core  or  intensive  services.  Core 
and  intensive  services  must  be  provided 
consistent  with  the  requirements  of  the 
Act. 

§  652.207    How  does  a  State  meet  the 
requirement  for  universal  access  to 
services  provided  under  the  Act? 

(a)  A  State  has  discretion  in  how  it 
meets  the  requirement  for  universal 
access  to  services  provided  under  the 
Act.  In  exercising  this  discretion,  a  State 
must  meet  the  Act's  requirements. 

(b)  These  requirements  are: 

(1)  Labor  exchange  services  must  be 
available  to  all  employers  and  job 
seekers,  including  unemployment 
insurance  (UI)  claimants,  veterans, 
migrant  and  seasonal  farm  workers,  and 
individuals  with  disabilities; 

(2)  The  State  must  have  the  capacity 
to  deliver  labor  exchange  services  to 
employers  and  job  seekers,  as  described 
in  the  Act,  on  a  Statewide  basis  through: 

(i)  Self-service, 

(ii)  Facilitated  self-help  service;  and 

(iii)  Staff-assisted  service; 

(3)  In  each  Workforce  Investment 
Area,  in  at  least  one  physical  center, 
staff  funded  imder  the  Act  must  provide 
core  and  applicable  intensive  services 
including  staff-assisted  labor  exchange 
services. 

(4)  Those  labor  exchange  services 
provided  under  the  Act  in  a  Workforce 
Investment  Area  must  be  described  in 
the  Memorandum  of  Understanding. 

§  652.208    How  are  core  services  and 
intensive  services  related  to  the  methods  of 
service  delivery  described  in 
S652.207(bK2)? 

Core  services  and  intensive  services 
may  be  delivered  through  any  of  the 
three  methods  of  service  delivery 


described  in  §  652.207(b)(2).  These 
methods  are: 

(a)  Self-service; 

(b)  Facilitated  self-help  services;  and 

(c)  Staff-assisted  service. 

§  652.209    What  are  the  requirements  under 
the  Act  for  providing  reemployment 
services  to  referred  UI  claimants? 

In  accordance  with  section  3(c)(3)  of 
the  Act,  a  State  must  provide 
reemployment  services  to  UI  claimants 
for  whom  such  services  are  required  as 
a  condition  for  receipt  of  UI  benefits. 
The  State  Agency,  through  the  One-Stop 
delivery  system,  must  provide 
reemployment  services  to  UI  claimants. 
Services  must  be  appropriate  to  the 
needs  of  the  UI  claimants  who  are 
referred  to  reemployment  services  under 
any  Federal  or  State  UI  law  and  must  be 
provided  to  the  extent  that  funds  are 
available. 

§  652.21 0    What  are  the  Act's  requirements 
for  administration  of  the  work  test  and 
assistance  to  UI  claimants? 

(a)  State  UI  law  or  rules  establish  the 
requirements  under  which  UI  claimants 
must  register  and  search  for  work  in 
order  to  fulfill  the  UI  work  test 
requirements. 

(b)  Staff  funded  under  the  Act  must 
assure  that: 

(1)  UI  claimants  receive  the  full  range 
of  labor  exchange  services  available 
under  the  Act  that  are  necessary  and 
appropriate  to  facilitate  their  earliest 
return  to  work; 

(2)  UI  claimants  requiring  assistance 
in  seeking  work  receive  the  necessary 
guidance  and  counseling  to  ensure  they 
make  a  meaningful  and  realistic  work 
search;  and 

(3)  UI  program  staff  receive 
information  about  a  UI  claimant's  ability 
or  availability  for  work,  or  the 
suitability  of  work  offered  to  them. 

§  652.21 1    What  are  State  planning 
requirements  under  the  Act? 

The  State  Agency  designated  to 
administer  funds  authorized  under  the 
Act  must  prepare  and  submit  a  five-year 
Statewide  plan  for  the  delivery  of 
services  provided  under  the  Act  in* 
accordance  with  WIA  regulations  at  20 
CFR  661.220.  The  State  Plan  must 
contain  a  detailed  description  of 
services  that  will  be  provided  under  the 
Act,  which  are  adequate  and  reasonably 
appropriate  for  carrying  out  the 
provisions  of  the  Act,  including  the 
requirements  of  section  8fb)  of  the  Act. 

§  652.21 2    When  should  a  State  submit 
modifications  to  ttte  five-year  plan? 

(a)  A  State  has  the  authority  to  submit 
modifications  to  the  five-year  plan  as 
necessary  during  the  five-year  period. 


and  to  do  so  in  accordance  with  the 
same  collaboration,  notification,  and 
other  requirements  that  apply  to  the 
original  plan.  Modifications  are  likely  to 
be  needed  to  keep  the  strategic  plan  a 
viable  and  living  document  over  its  five- 
year  life. 

(b)  That  portion  of  the  plan 
addressing  the  Act  must  be  updated  to 
reflect  any  reorganization  of  the  State 
Agency  designated  to  deliver  services 
under  the  Act,  any  change  in  service 
delivery  strategy,  any  change  in  levels  of 
performance,  or  any  change  in  services 
delivered  by  public  merit-staff 
employees. 

§  652.21 3    What  information  must  a  State 
include  when  the  plan  is  modified? 

A  State  must  follow  the  instructions 
for  modifying  the  strategic  five-year 
plan  as  addressed  in  20  CFR  661.230. 

§  652.21 4    How  often  may  a  State  submit 
modifications  to  the  plan? 

A  State  may  modify  its  plan  as 
changes  occur  in  Federal  or  State  law  or 
policies.  Statewide  vision  or  strategy,  or 
if  changes  in  economic  conditions 
occur.  A  State  must  submit 
modifications  to  adjust  service  strategies 
if  performance  goals  are  not  met. 

§  652.21 5    Do  any  provisions  in  WIA 
change  the  requirement  that  publicly 
funded  merit-staff  employees  must  deliver 
services  provided  under  the  Act? 

No.  The  Secretary  has  the  legal 
authority  to  set  staffing  standards  and 
requirements  to  ensure  the  effective 
delivery  of  services  provided  under  the 
Act.  The  Secretary  requires  that  labor 
exchange  services  provided  under 
authority  of  the  Act,  to  include  services 
to  veterans,  be  provided  by  public 
merit-staff  employees.  This 
interpretation  is  authorized  by  and 
consistent  with  the  provisions  in 
sections  3(a)  and  5(b)  of  the  Act  and  the 
Intergovernmental  Personnel  Act. 

§  652.21 6    May  the  One-Stop  operator 
provide  guidance  to  a  merit-staffed 
employee  under  the  Act? 

Yes.  The  One-Stop  system  envisions  a 
partnership  in  which  Wagner-Peyser 
Act  labor  exchange  services  are 
coordinated  with  other  activities 
provided  by  other  partners  in  a  One- 
Stop  setting.  As  part  of  the  local 
Memorandum  of  Understanding,  One- 
Stop  partners  may  agree  to  have  staff 
receive  guidance  ft^om  the  One-Stop 
operator  regarding  the  provision  of  labor 
exchange  services.  Personnel  matters, 
including  compensation,  personnel 
actions,  terms  and  conditions  of 
employment,  performance  appraisals, 
and  accountability  of  merit-staff 
employees  funded  under  the  Wagner- 
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Peyser  Act,  remain  under  the  authority 

of  the  State  Agency  (including  such  :.   ' ' 

matters  that  are  delegated  to  any  other  :-•  ^ 

public  agency).  Such  guidance  given  to  "■/    • 

employees  must  be  consistent  with  the 

provisions  of  the  Wagner-Peyser  Act. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  121, 125, 135,  and  145 
[Docket  No.  28293;  Notice  No.  95-1 2A] 
RIN2120-AF71 

Service  Difficulty  Reports 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (SNPRM).  •  ' 

SUMMARY:  This  document  modifies  a 
notice  of  proposed  rulemaking  (NfPRM) 
published  on  August  14,  1995,  that 
proposed  revising  the  reporting 
requirements  for  air  carrier  certificate 
holders  and  certificated  domestic  and 
foreign  repair  stations  concerning 
failures,  malfunctions,  and  defects  of 
aircraft,  aircraft  engines,  systems,  and 
components.  The  original  proposed 
action  was  prompted  by  an  internal 
Federal  Aviation  Administration  (FAA) 
review  of'the  effectiveness  of  the 
reporting  system  and  by  air  carrier 
industry  concern  over  the  quality  of  the 
data  being  reported  by  air  carriers.  This 
SNPRM  addresses  the  concerns  raised 
by  the  commenters  on  the  original 
proposal.  The  objective  of  this  SNPRM 
is  to  update  and  improve  the  reporting 
system  to  effectively  collect  and 
disseminate  clear  and  concise  safety 
information  to  the  aviation  industry. 
DATES:  Comments  must  be  received  on 
or  before  June  1,  1999. 
ADDRESSES:  Comments  on  this 
dociunent  should  be  delivered,  in 
triplicate,  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC;-200), 
Docket  No.  28293,  Room  915G,  800 
Independence  Avenue  SW., 
Washington.  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
28293.  Comments  also  may  be 
submitted  electronically  to  the 
following  Internet  address:  9-NPRM- 
CMTS@faa.dot.gov.  Comments  may  be 
examined  in  Room  915G  weekdays, 
except  Federal  holidays,  between  8:30 
a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Corcoran,  Maintenance  Support 
Branch.  AFS-640,  Flight  Standards 
Service,  Federal  Aviation 
Administration.  P.O.  Box  25082, 
Oklahoma  City,  OK  73125;  telephone 
(405) 954-6508. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

This  document  modifies  Notice  No. 
95-12  (60  FR  41992.  August  14. 1995). 


Interested  persons  are  invited  to 
comment  on  this  proposal  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Comments  relating 
to  the  environmental,  energy, 
federahsm,  or  economic  impact  that 
might  result  fi-om  adopting  the 
proposals  also  are  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  should 
identify  the  regulatory  docket  or  notice 
number  and  should  be  submitted  in 
triplicate  to  the  Rules  Docket  address 
specified  above.  All  comments  received 
on  or  before  the  specified  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  further 
rulemaking  action.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sunmiarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  document 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  28293."  The  postcard  will  be 
date  stamped  and  rettimed  to  the 
commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking.  Attn:  ARM-1.  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notice  number  of  this 
SNPRM. 

Using  a  modem  and  suitable 
communications  software,  an  electronic 
copy  of  this  document  may  be 
downloaded  from  the  FAA  regulations 
section  of  the  FedWorld  electronic 
bulletin  board  service  (telephone:  (703) 
321-3339)  or  the  Government  Printing 
Office's  electronic  bulletin  board  service 
(telephone:  (202)  512-1661)  or  the  FAA 
Aviation  Rulemaking  Advisory 
Committee  bulletin  board  service 
(telephone:  (800)  322-2722  or  (202) 
267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  Government 
Printing  Office's  v/eb  page  at  http:// 
www.access.gpo.gov/nara  for  access  to 
recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
SNPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking.  ARM-1,  800 


Independence  Ave.  SW.,  Washington, 
DC  20591,  or  by  calling  (202)  267-9680. 
Communications  must  identify  the 
notice  number  or  docket  number  of  this 
SNPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPF^'s 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2 A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Availability  of  the  Joint  Aircraft  System 
Component  (JASC)  Code 

Copies  of  the  JASC  Code  are  available 
from  the  FAA's  Regulatory  Support 
Division  (AFS-600)  or  on-line  from  the 
FAA  regulations  section  of  the 
FedWorld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339). 

Background 

On  August  14, 1995,  the  FAA  issued 
an  NPRM  titled  "Operational  and 
Structtiral  Difficulty  Reports,"  Notice 
No.  95-12  (60  FR  41992).  That 
document  proposed  to  revise  the 
reporting  requirements  for  air  carrier 
certificate  holders  and  certificated 
domestic  and  foreign  repair  stations 
concerning  failures,  malfunctions,  and 
defects  of  aircraft,  aircraft  engines, 
systems,  and  components. 

The  reports  submitted  by  certificate 
holders  and  certificated  repair  stations, 
known  as  service  difficulty  reports 
(SDR's),  provide  the  FAA  with 
airworthiness  statistical  data  necessary 
for  planning,  directing,  controlling,  and 
evaluating  certain  assigned  safety- 
related  programs.  The  reporting  system 
provides  FAA  managers  and  inspectors 
with  a  means  for  monitoring  the 
e^ectiveness  of  self-evaluation 
techniques  being  employed  by  certain 
segments  of  the  civil  aviation  industry. 

Currently,  §§  121.703  and  135.415  of 
Title  14,  Code  of  Federal  Regulations 
(14  CFR)  require  that  holders  of 
certificates  issued  imder  part  121  or  part 
135,  respectively,  submit  reports  on 
certain  failures,  malfunctions,  or  defects 
of  specific  systems  and  on  all  other 
failures,  malfunctions,  or  defects  that,  in 
the  opinion  of  the  certificate  holder, 
have  endangered  or  may  endanger  the 
safe  operation  of  an  aircraft.  Similarly, 
14  CFR  §  125.409  requires  that  part  125 
certificate  holders  report  the  occurrence 
or  detection  of  each  failiue, 
malfunction,  or  defect.  In  addition,  14 
CFR  §§  145.63  and  145.79  contain 
provisions  for  certificated  domestic  and 
foreign  repair  stations,  respectively,  to 
report  to  the  FAA  serious  defects  in,  or 
other  recurring  unairworthy  conditions 
of,  an  aircraft,  powerplant,  propeller,  or 
component.  Air  carrier  certificate 
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holders  and  certificated  repair  stations 
must  submit  to  the  FAA  the  reports 
described  above.  In  accordance  with  the 
FAA  Flight  Standards'  Service  Difficulty 
Program,  set  forth  in  FAA  Order  No. 
8010.2,  the  information  is  reviewed  and 
evaluated  by  the  assigned  Principal 
Maintenance  Inspector  (PMI)  and 
mailed  to  the  FAA's  Mike  Monroney 
Aeronautical  Center  in  Oklahoma  City, 
Oklahoma,  for  input  into  the  Service 
Difficulty  Reporting  Subsystem  (SDKS). 
The  report  data  are  entered  into  the 
SDRS  and  compiled  to  generate  a 
weekly  summary  distributed  to  aircraft 
manufacturers,  air  carriers,  repair 
stations,  members  of  the  general 
aviation  community,  and  various  offices 
of  the  FAA.  Additional  review  and 
evaluation  of  the  data  are  accomplished 
at  the  Aeronautical  Center  to  identify 
trends  or  significant  reports,  and  the 
appropriate  FAA  office  is  notified  if 
trends  or  significant  safety  items  are 
noted. 

Sections  121.705  and  135.417  contain 
provisions  for  submitting  a  summary 
report  to  the  FAA  on  known  or 
suspected  mechanical  difficulties  or 
malfunctions  that  interrupt  a  flight  or 
cause  unscheduled  aircraft  changes, 
stops,  or  diversions  en  route  that  are  not 
required  to  be  reported  under  §  121.703 
or  §  135.415,  respectively.  Section 
121.705  also  requires  a  summary  report 
containing  information  on  the  nimiber 
of  aircraft  engines  removed  prematiuely 
because  of  a  malfunction,  failure,  or 
defect  and  the  number  of  propeller 
featherings  that  occiu'  in  flight  for  other 
than  training  piuposes,  demonstrations, 
or  flight  checks.  Section  135.417 
requires  summary  reports  on  the 
number  of  propeller  featherings  that 
occiu  in  flight  for  purposes  other  than 
training,  demonstrations,  or  flight 
checks. 

The  comment  period  for  Notice  No. 
95-12  closed  on  November  13, 1995. 
Comments  on  the  proposed  rule 
addressing  numerous  issues  were 
received  from  individuals,  part  121  and 
part  135  certificate  holders,  aviation 
consulting  firms,  industry  associations, 
manufacturers,  and  labor  organizations. 
The  FAA  has  reviewed  the  comments 
and  the  changes  recommended  by  the 
commenters  and  has  made  substantive 
changes  to  the  proposed  rule  based  on 
the  conunents  received.  Accordingly, 
the  FAA  is  issuing  this  supplemental ' 
notice  to  give  all  interested  parties  an 
opportunity  to  comment  on  the 
modified  proposed  rule. 

Discussion  of  Comments  and 
Modifications  to  the  Proposal 

This  preamble  discussion  addresses 
the  comments  received  in  response  to 


Notice  No.  95-12  and  describes  only  the 
modifications  to  that  proposal. 
However,  for  the  convenience  of  the 
public,  the  text  of  the  proposed  rule  is 
reprinted  in  its  entirety. 

14  CFR  Part  1^7 

The  final  rule  for  14  CFR  part  119, 
"Commuter  Operations  and  General 
Certification  and  Operations 
Requirements,"  was  published  on 
December  20, 1995  (60  FR  65832).  That 
final  rule  removed  part  127, 
"Certification  and  Operations  of 
Scheduled  Air  Carriers  with 
Helicopters."  Therefore,  the  proposed 
revisions  to  part  127  are  no  longer 
appropriate,  and  all  references  to  part 
127  have  been  removed  from  the 
proposal. 

Section  Headings 

Several  commenters  state  that  the 
name  of  the  proposed  section  headings 
shoidd  be  changed.  They  state  that 
because  "Service  difficulty  report"  is 
the  generally  recognized  term  for  the 
required  reports,  it  should  be  used  for 
the  section  headings,  instead  of 
"Operational  difficulty  reports"  or 
"Structiual  difficulty  reports,"  as 
previously  proposed. 

The  FAA  agrees.  Therefore,  the 
headings  of  proposed  §§  121.703, 
125.409,  and  135.415  have  been 
changed  from  "Operational  difficulty 
reports"  to  "Service  difficulty  reports 
(operational)."  The  headings  of 
proposed  §§  121.704,  125.410,  and 
135.416  have  been  changed  from 
"Structiual  difficulty  reports"  to 
"Service  difficulty  reports  (structitfal)." 

Airworthiness  Directives  and  Service 
Bulletins 

The  FAA  received  six  comments 
addressing  the  continued  submission  of 
reports  following  the  issuance  of  an 
airworthiness  directive  (AD)  or  service 
bulletin  (SB).  These  commenters 
express  their  disappointment  that  a 
provision  that  woidd  have  discontinued 
this  practice  was  removed  from  the  draft 
NPRM  presented  to  the  FAA  by  the 
Aviation  Rulemaking  Advisory 
Committee. 

Several  commenters  state  that  AD's  or 
SB's  are  often  issued  to  address  a 
deficiency  identified  through  the  SDR 
program.  These  commenters  contend 
that  because  these  AD's  or  SB's  provide 
a  corrective  action,  subsequent  reporting 
is  not  necessary.  Commenters  indicate 
that  the  continued  reporting  of 
information  after  the  issuance  of  an  AD 
only  fills  the  SDR  data  base  with 
unneeded  information. 

The  FAA  disagrees.  In  theory,  after 
the  issuance  of  an  AD  to  address  a 


specific  problem,  continued  service 
difficulties  should  not  occur  if  the 
prescribed  correction  was  developed 
and  implemented  properly.  If  the  FAA 
continues  to  receive  SDR's  for  a 
particular  problem  after  an  AD  has  been 
issued  and  incorporated,  it  could 
indicate  that  the  AD  did  not  correct  the 
original  deficiency  and  that  more  work 
is  necessary  tdlensure  appropriate 
corrective  action.  The  FAA  then  could 
revise  an  AD  or  issue  subsequent  AD's 
to  address  continued  service  difficulties. 

Several  other  commenters  contend 
that  the  proposed  reporting  for  certain 
discrepancies  combined  v^th  the 
reporting  requirements  for  certain  AD's 
constitutes  dual  reporting.  These 
commenters  state  that  certain  AD's 
addressing  aging  aircraft  issues 
prescribe  the  use  of  supplemental 
inspection  documents  and  corrosion 
prevention  and  control  programs  and 
currently  require  reports  of  certain 
defects.  As  a  result,  requiring  similar 
reports  under  the  SDR  program  is 
unnecessary. 

The  FAA  disagrees.  The  AD  reporting 
requirements,  while  containing  some 
information  common  to  the  SDRS, 
usually  request  information  that  is 
different  from  the  type  of  information 
collected  for  input  into  the  SDRS.  Also, 
the  reported  AD  information  is  used  for 
reasons  other  than  the  analysis  function 
of  the  SDRS.  The  aging  aircraft 
information  reported  by  certificate 
holders  is  submitted  to  the  appropriate 
FAA  aircraft  certification  office  to 
determine  the  extent  of  aircraft 
deterioration  because  of  age  and  to 
monitor  the  effectiveness  of  the 
supplemental  inspection  documents 
and  corrosion  prevention  and  control 
programs.  Information  submitted  to  the 
SDRS  is  used  for  the  identification  of 
reciuring  service  problems. 

The  Proposed  SDR  and  ODR  Forms 

The  FAA  received  six  comments 
regarding  the  proposed  structural 
difficulty  report  and  operation  difficulty 
report  forms,  which  were  published 
with  Notice  No.  95-12  in  the  Federal 
Register.  These  forms  were  examples  of 
the  proposed  forms  that  a  certificate 
holder  would  be  permitted  to  use  if  it 
chose  to  use  a  method  other  than 
electronically  submitting  the  required 
reports.  Unfortimately,  commenters 
were  given  the  impression  that  the 
forms  would  be  the  only  acceptable 
method  of  report  submission. 
Additionally,  the  use  of  two  forms  may 
have  left  conunenters  with  the 
impression  that  two  data  bases  were 
under  development  in  which  data  from 
the  forms  would  be  entered.  However, 
this  is  not  the  case. 
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Based  on  these  concerns,  the  FAA  has 
consolidated  the  proposed  forms  into 
one  form  titled  "Service  Difficulty 
Report."  The  proposed  form  would  not 
be  the  only  acceptable  method  of 
providing  the  report  information.  As 
stated  in  the  proposed  rule,  a  certificate 
holder  would  be  permitted  to  submit  the 
required  information  in  an  electronic  or 
other  form  acceptable  to  t^e 
Administrator.  However,  as  described 
later  in  the  discussion  of  the  proposed 
changes  to  §§  121.703(e)  and  121.704(d), 
the  proposal  would  require  part  121 
certificate  holders  to  submit  the 
information  electronically  beginning 
one  year  after  the  effective  date  of  a  final 
rule.  After  that  date  no  other  format 
would  be  acceptable  for  submission  of 
SDR's  under  part  121. 

One  commenter  believes  that  the 
existing  data  base  would  be  deleted  and 
replaced  by  information  collected  after 
the  effective  date  of  the  rule.  This  is  not 
the  case.  The  existing  data  base  will 
remain  available  for  research  and  use  by 
industry,  and  future  information 
collected,  as  proposed,  would  be  added 
to  the  existing  data  base. 

FAA  Form  337 

Several  commenters  state  that  the 
discrepancies  required  to  be  reported  by 
proposed  §§  121.703(a),  125.409(a),  and 
135.415(a)  would  likely  result  in  the 
accomplishment  of  a  major  repair  for 
corrective  action.  They  state  that  the 
subsequent  submission  of  FAA  Fonn 
337,  Major  Repair  and  Alteration 
(Airframe,  Fowerplant,  Propeller,  or 
Appliance),  in  addition  to  an  SDR, 
constitutes  a  dual  reporting 
requirement. 

The  FAA  disagrees.  FAA  Form  337 
serves  two  purposes:  one  is  to  provide 
an  owner  or  operator  with  a  record  of 
a  major  repair  or  alteration  indicating 
details  and  approval;  the  other  is  to 
provide  the  FAA  with  a  copy  of  the 
form  for  inclusion  in  an  aircraft's 
permanent  record  maintained  by  the 
FAA.  In  genera],  if  the  submitted  FAA 
Form  337  uses  previously  approved 
data,  it  is  forwarded  by  the  Flight 
Standards  District  Office  (FSDO)  to  the 
Aircraft  Registration  Branch  in 
Oklahoma  City,  Oklahoma.  However,  if 
the  data  used  have  not  been  previously 
approved,  the  FSDO  reviews  the  data  to 
ensure  compliance  with  applicable 
regulations  and  conformity  with 
accepted  industry  practices.  Upon 
favorable  review,  data  approval  is 
indicated  by  entering  an  appropriate 
statement  on  the  form,  and  the  form  is 
returned  to  the  applicant.  This 
individual  then  completes  the  form  and 
provides  the  completed  copies  to  the 
owner  or  operator  and  the  FSDO. 


Because  the  information  submitted  on 
an  FAA  Form  337  and  the  information 
provided  in  an  SDR  vary  considerably, 
the  FAA  has  determined  that  these 
reports  do  not  constitute  a  duplicate 
reporting  requirement.  For  example, 
when  submitting  an  SDR  tmder  the 
proposed  rules,  the  required 
information  would  include  the  stage  of 
flight  operation  or  ground  operation 
during  which  the  discrepancy  was 
discovered;  the  nature  of  the  failure, 
malfunction,  or  defect;  aircraft  total  time 
and  cycles;  and  other  information 
necessary  for  a  more  complete  analysis 
of  the  cause  of  the  failure,  malfunction, 
or  defect,  including  available 
information  pertaining  to  type 
designation  of  the  major  component  and 
the  time  since  the  last  maintenance 
overhaul,  repair,  or  inspection.  None  of 
this  information  is  requested  or  required 
on  FAA  Form  337.  Furthermore,  the 
FAA  contends  that  the  discrepancies 
described  by  proposed  §§  121.703(a), 
125.409(a),  and  135.415(a)  may  not 
always  result  in  the  accomplishment  of 
a  major  repair,  and  that  submission  of 
either  an  FAA  Form  337  or  an  SDR  will 
not  always  require  the  submission  of  the 
other  form. 

Sections  121.703(a)(2).  121.703(a)(4), 
125.409(a)(2),  125.409(a)(4), 
135.415(a)(2).  and  135.415(a)(4) 

The  FAA  received  three  comments 
regarding  the  submission  of  reports 
concerning  any  false  fire  or  smoke 
warnings  that  require  the  use  of 
emergency  procedures.  One  commenter 
states  that  the  phrase  "use  of  emergency 
procedures"  could  be  misinterpreted. 
This  commenter  states  that  the  phrase 
could  mean  anything  from  reference  to 
the  abnormal  procediu^s  checklist  to 
the  declaration  of  an  emergency  to  air 
traffic  control.  Another  commenter 
contends  that  all  false  fire  or  smoke 
warnings  should  be  reported,  whether 
or  not  emergency  action  is  taken.  The 
third  commenter  questions  whether  the 
rule  should  require  the  reporting  of 
indications  that  occurred  only  during 
revenue  service  and  not  during 
maintenance  checks. 

To  clarify  what  information  must  be 
reported,  the  FAA  has  removed  the 
phrase  "that  require  the  use  of 
emergency  procedures"  from  these 
sections  of  the  proposal.  Similar 
revisions  have  been  made  to 
§§  121.703(a)(4),  125.409(a)(4),  and 
135.415(a)(4).  The  FAA  also  has  revised 
the  remaining  language  in  paragraph 
(a)(2)  of  each  section  to  read  "any  false 
warning  of  fire  or  smoke."  In  addition, 
proposed  §§  121.703(e)(5),  125.409(e)(5), 
and  135.415(e)(5)  are  revised  to  clarify 
the  requirement  that  failures, 


malfunctions,  or  defects  occurring 
during  flight  operations  and  ground 
operations  must  be  reported. 

Sections  121.703(a)(5),  125.409(a)(5), 
and  135.415(a)(5) 

The  FAA  received  two  comments 
regarding  the  reporting  of  an  engine 
flameout  or  shutdown.  Each  of  these 
commenters  states  that  an  engine 
flameout  during  groimd  operations  or 
taxi  should  not  be  a  reportable  item. 
One  commenter  states  that  an  engine 
flameout  should  be  reportable  only  if  it 
occxu^  after  the  initiation  of  the  takeoff 
roll. 

The  FAA  disagrees.  The  FAA 
contends  that  an  engine  flameout  or 
uncommanded  engine  shutdown  is  not 
a  normal  occurrence  regardless  of  when 
it  occurs.  Such  incidents  could  be  an 
indication  of  a  system  malfunction  or 
fault.  The  proposed  rule  language  would 
require  the  reporting  of  an  engine 
flameout  or  shutdown  during  ground  or 
flight  operations  as  previously 
proposed.  The  FAA  notes,  however,  the 
proposed  rule  would  require  the 
reporting  of  an  engine  flameout  or 
shutdov«i  only  if  it  is  the  result  of  a 
failure,  malfunction,  or  defect.  Reports 
of  intentional  engine  shutdovras  such  as 
those  that  occur  during  flightcrew 
training,  test  flights,  or  while  taxiing  to 
reduce  fuel  consumption  would  not  be 
required. 

Sections  121.703(a)(7),  125.409(a)(7), 
and  135.415(a)(7) 

One  conmient  was  received  regarding 
the  dumping  of  fuel  by  aircraft  in  flight. 
The  commenter  states  that  he  is  familiar 
with  several  events  during  which 
aircraft  dumped  significant  amounts  of 
fuel  in  preparation  for  a  landing 
following  an  engine  malfunction  that 
occurred  shortly  after  takeoff.  The 
conunenter  states  that  fuel  dumping  has 
received  little  attention  from 
environmental  groups,  but  reports  of 
fuel  diunping  should  be  required  by  the 
Federal  Aviation  Regulations. 

While  the  comment  may  have  merit, 
reporting  of  fuel  dumping  with  regard  to 
environmental  effects  is  beyond  the 
scope  of  this  rulemaking  action,  and 
therefore  is  not  addressed  in  this 
proposal. 

During  preparation  of  this  docimient, 
the  FAA  determined  that  any  failure, 
malfunction,  or  defect  concerning  a  fuel 
system  or  fuel  diunping  system  that 
affects  fuel  flow  or  causes  hazardous 
leakage  should  be  reported  regardless  of 
whether  it  occurs  diuing  ground  or 
flight  operations.  Therefore,  the  FAA 
has  revised  the  proposed  rule  by 
removing  the  language  that  limited  the 
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reporting  of  such  service  difficulties  to 
those  that  occur  during  flight. 

Sections  121.703(a)(8).  125.409(a)(8), 
and  135.415(a)(8) 

Two  commenters  express  confusion 
about  the  proposed  reporting 
requirements  for  landing  gear  failures, 
malfunctions,  or  defects.  These 
commenters  indicate  that  the  proposed 
rule  language  could  require  a  report 
whether  a  landing^ear  defect  "resulted" 
in  an  extension  or  retraction,  or 
"became  apparent"  during  a  landing 
gear  extension  or  retraction  that  was 
selected  by  the  pilot.  The  commenters 
contend  that  the  rule  language  is  not 
consistent  with  the  explanation  in  the 
preamble. 

The  FAA  intends  that  all  failures, 
malfunctions,  or  defects  associated  with 
landing  gear  extension  or  retraction 
dujing  flight  be  reported.  Therefore,  the 
proposed  rule  language  remains 
imchanged. 

The  final  rule  for  part  119  revised 
current  §  121. 703(a)(12)  to  require  the 
reporting  of  an  "unwanted"  landing 
gear  extension  or  retraction,  or  an 
"imwanted"  opening  or  closing  of 
landing  gear  doors  during  flight.  The 
use  of  the  term  "imwanted"  is 
superfluous  because  this  section  only 
requires  the  reporting  of  failures, 
malfunctions,  or  defects  associated  with 
landing  gear  extension  or  retraction. 
Therefore,  the  FAA  proposes  to  remove 
the  term  "unwanted"  from 
§  121.703(a)(8).  Similar  changes  are 
proposed  in  §§  125.409(a)(8)  and 
135.415(a)(8). 

Sections  121.703(a)(9).  125.409(a)(9). 
and  135.415(a)(9) 

The  FAA  received  one  comment 
regarding  the  reporting  of  a  ^lure, 
malfunction,  or  defect  concerning  any 
brake  system  component  that  results  in 
any  detectable  loss  of  brake  actuating 
force  when  the  aircraft  is  in  motion  on 
the  ground.  The  commenter  states  that 
the  subsequent  statement  that  excludes 
defects  deferrable  according  to  the 
Minimimi  Equipment  List  (MEL),  as 
provided  for  in  14  CFR  §91.213,  is 
confusing.  The  commenter  states  that 
the  MEL  item  may  have  induced  the 
problem  and  that  excluding  a  report  of 
such  a  failure  would  prevent  the 
collection  of  information  that  may  be 
beneficial  for  analysis.  Another 
comment  concerning  the  MEL  states 
that  if  MEL  discrepancies  are  reported, 
the  adequacy  of  the  MEL  can  be 
assessed  objectively. 

The  FAA's  intent  was  to  avoid  having 
discrepancies  such  as  hydraulic  leaks 
and  inoperative  anti-skid  systems 
reported  to  the  SDKS  because,  under 


certain  circumstances,  these 
discrepancies  may  not  be  critical  to  the 
continued  safe  operation  of  the  braking 
system.  However,  the  FAA  has 
reconsidered  this  proposal  and  agrees 
with  the  commenters  that  such 
information,  regardless  of  deferability  in 
accordance  with  the  MEL,  should  be 
reported.  Therefore,  the  FAA  has 
revised  the  proposal  accordingly. 

Sections  121.703(a)(10).  125.409(a)(10). 
and  135.415(a)(10) 

The  FAA  received  six  comments  that 
address  the  reporting  of  failures, 
malfunctions,  or  defects  that  result  in 
rejected  takeofe  (RTO's)  after  initiation 
of  the  takeoff  roll  or  emergency  actions 
during  flight.  Two  of  these  commenters 
state  that  the  proposed  rule  language 
should  be  amended  to  include  "when 
that  defect  or  malfunction  has 
endangered  or  may  endanger  the  safe 
operation  of  the  aircraft."  One 
commenter  recommends  only  reporting 
those  RTO's  that  ocoir  above  a  certain 
speed  and  recommends  the 
establishment  of  a  standard  V| 
percentage  above  which  RTO's  would 
be  reported.  Another  commenter  states 
that  reports  of  RTO's  should  be  limited 
to  those  that  involve  a  "significant" 
safety  problem.  One  commenter 
questions  the  need  for  reporting  when 
the  RTO's  occur  during  maintenance 
activities,  such  as  test  flights. 

The  FAA  has  determined  that  the 
rule,  as  proposed,  would  result  in  the 
collection  of  useful  data  on  all  RTO's. 
The  FAA  contends  that  attempting  to 
define  terms  such  as  "significant,"  as 
suggested,  is  not  feasible  because  of  the 
subjective  nature  of  the  term.  Because 
one  commenter  states  that  the  use  of  the 
term  "emergency"  is  ambiguous,  the 
FAA  has  added  for  clarification  the 
phrase  "as  defined  by  the  Aircraft  FUght 
Manual  or  Pilot's  Operating  Handbook" 
to  the  proposed  rule  language.  The  FAA 
notes  that  the  collected  data  would  not 
include  RTO's  associated  with  animals 
or  debris  on  runways  because  such 
events  would  not  be  the  result  of  an 
aircraft  component  or  system  failure, 
malfunction,  or  defect. 

Sections  121.703(a)(l  1).  125.409(a)(l  1). 
and  135.415(a)(ll) 

The  FAA  received  five  comments 
concerning  the  reporting  of  failures, 
malfunctions,  or  defects  associated  with 
emergency  evacuation  systems  or 
components.  These  commenters 
similarly  state  that  reports  on  the  failure 
of  emergency  lighting  or  the  degradation 
of  emergency  egress  lighting  batteries 
should  be  excluded  from  the  reporting 
requirements.  The  commenters  state 
that  individual  component  failiu-es  that 


do  not  affect  the  operation  of  the 
emergency  evacuation  system  should 
not  be  reported. 

The  FAA  disagrees.  The  current  rules 
pertaining  to  the  reporting  of  the 
described  failures  provide  the  FAA  with 
an  indication  of  evacuation  system 
reliability,  as  well  as  the  reliability  of 
components  within  evacuation  systems. 
The  FAA  contends  that  if  an  evacuation 
slide  has  an  on-aircraft  life  of  12 
months,  for  example,  the  components 
within  that  slide  should  last  12  months. 
Failure  of  a  slide's  emergency  egress 
lighting  batteries  is  an  indication  of 
their  reliability  and  may  indicate  that  a 
change  in  maintenance  procedures  or 
life  limits  is  necessary.  The  proposed 
rule  language  has  been  revised  to 
require  reporting  of  all  failures, 
malfunctions,  or  defects  of  an 
emergency  evacuation  system  or 
component  including  those  deferred  in 
accordance  with  a  MEL. 

Sections  121.703(a)(12).  125.409(a)(12). 
and  135.415(a)(12) 

In  this  supplemental  notice,  the  FAA 
proposes  to  add  a  new  reporting 
requirement  for  failures,  malfunctions, 
or  defects  that  are  not  reported  under 
the  current  regulations.  Reports  would 
be  required  for  failures,  malfunctions,  or 
defects  of  autothrottle,  autoflight,  or 
flight  control  systems  or  components 
foimd  to  be  defective  or  that  fail  to 
perform  their  intended  function.  The 
reporting  requirements  would  include 
scenarios  in  which  the  primary  mode  of 
a  system  fails,  and  a  secondary  system 
immediately  and  appropriately  assumes 
operation.  Under  such  a  scenario,  the 
failure  of  the  primary  mode  would  be 
reportable. 

There  have  been  two  air  carrier 
accidents  in  the  United  States  that 
immediately  followed  imexplained 
airplane  rolls.  The  FAA  is  aware  of 
other  roll,  pitch,  or  yaw  events  that  have 
occurred,  although  reports  are  not 
always  made  to  the  SDRS.  The  FAA 
notes  that  some  of  these  events  have 
required  full  deflection  of  the  flight 
controls  to  regain  control  of  the  aircraft. 
Other  events  have  occurred  involving 
ice  in  autopilot  actuators,  which 
prevented  the  actuators  bom 
disengaging  when  the  autopilot  was 
disengaged. 

Although  such  events  could  be 
reported  under  current  §  121.703(c)  or 
§  135.415(c),  the  SDR  data  base  does  not 
indicate  that  such  reports  are  being 
made.  Therefore,  the  FAA  has  added  a 
proposed  requirement  to  report  failures, 
malfunctions,  or  defects  of  autothrottle, 
autoflight,  or  flight  control  systems  or 
components  in  proposed 
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§§  121.703(a)(12).  125.409(a)(12),  and 
135.415{a)(12). 

Sections  121.703(c).  121.704(b). 
125.409(c),  125.410(b).  135.415(c).  and 
135.416(b) 

In  this  supplemental  notice,  the  FAA 
proposes  to  revise  the  language  in 
§§  121.703(c).  125.409(c).  and 
135.415(c).  The  proposed  rule  states  that 
each  certificate  holder  shall  report  any 
failiu^,  malfunction,  or  defect  in  an 
aircraft  system,  component,  or 
powerplant  that  occurs  or  is  detected  at 
any  time  if  that  failure,  malfunction,  or 
defect  has  endangered  or  may  endanger 
the  safe  operation  of  an  aircraft.  The 
phrase  "in  its  opinion"  would  no  longer 
be  included  in  \he  rule  language.  The 
proposed  provision  would  provide  the 
FAA  with  additional  information 
concerning  failures,  malfunctions,  or 
defects,  not  otherwise  specified  in  the 
proposed  rule,  involving  modem, 
complex  aircraft.  Similar  revisions 
would  be  included  in  proposed 
§§  121.704(b),  125.410(b).  and 
135.416(b). 

Sections  121.703(d).  121.704(c), 
125.409(d).  125.410(c).  135.415(d),  and 
135.416(c) 

The  FAA  received  six  comments  that 
address  the  provisions  of  proposed 
§§  121.703(d).  125.409(d),  and 
135.415(d).  These  comments  address  the 
submission  of  reports  directly  to  a 
centralized  collection  point  rather  than 
the  certificate  holder's  FSDO,  the  72- 
hour  reporting  requirement,  the 
availability  of  reports  for  examination 
by  the  FSDO,  and  the  perception  that 
the  proposed  rule  prescribes  dual 
reporting  requirements.  One  commenter 
asserts  that  the  requirements  for  reports 
to  be  reviewed  by  the  FSDO  before  they 
are  entered  into  the  SDR  database 
should  be  retained. 

The  FAA  disagrees.  The  current 
requirement  for  FSDO  review  before 
forwarding  the  report  to  Oklahoma  City 
allows  the  FSDO  to  review  the  reports 
for  completion  and  accuracy  and  assess 
certificate  holder  trends.  Because  the 
proposed  reporting  requirements  are 
more  precise  than  the  existing  rules,  an 
accuracy  review  of  the  report  by  the 
FSDO  should  no  longer  be  required. 
Current  routing  requirements  create  a 
delay  of  approximately  4  to  5  weeks 
from  the  date  of  occurrence  to  the  date 
of  data  entry.  The  FAA  contends  that 
the  continued  FSDO  review  would  only 
delay  the  timely  entry  of  data  into  the 
SDRS. 

Because  of  concerns  raised  by  the 
commenters  about  making  the  reports 
available  for  FSDO  review,  the  diu-ation 
of  such  availability,  and  the  perception 


that  this  constitutes  a  dual  reporting 
requirement,  the  FAA  has  added  a 
statement  to  the  proposed  rule  that  the 
reports  be  made  available  for  review  for 
30  days.  The  FAA  contends  that 
certificate  holders  usually  retain  SDR's 
indefinitely;  therefore,  a  30-day 
retention  requirement  should  place 
minimal  burden  on  the  certificate 
holders.  Certificate  holders  would  not 
be  required  to  submit  a  copy  of  the 
report  to  their  PMI,  but  would  be 
required  to  permit  the  inspector  to 
review  any  reports  submitted  within  the 
previous  30  days. 

FAA  inspectors  have  expressed 
concern  that  their  lack  of  review  would 
"take  them  out  of  the  loop"  and  would 
not  permit  them  to  remain  aware  of 
difficulties  experienced  by  the 
certificate  holder;  however,  inspectors 
have  access  to  the  FAA's  SDR  data  base 
and  the  reports  are  currently  available 
for  review  in  the  SDR  Svunmary 
(provided  by  AFS-600)  on  computer 
services  such  as  FedWorld  and  the 
Integrated  Safety  Information  System. 
The  FAA  will  use  inspector  guidance  to 
emphasize  that  inspectors  should  use 
available  computer  systems  to  review 
SDR  data.  However,  as  previously 
noted,  certificate  holders  would  be 
required  to  permit  inspectors  to  review 
any  reports  submitted  within  the 
previous  30  days. 

The  FAA  notes  that,  with  regard  to 
the  provision  for  certificate  holders  to 
make  reports  available  to  the  FSDO  for 
review  as  proposed  in  the  NPRM,  the 
final  rule  for  part  119  removed  the 
references  to  "Flight  Standards  District 
Office"  in  §  121.703.  Specifically,  the 
FAA  revised  the  report  submission 
requirements  of  §  121.703(d)  by 
replacing  "FAA  Flight  Standards 
District  Office  charged  with  the  overall 
inspection  of  the  certificate  holder" 
with  "certificate-holding  district  office." 
In  addition,  §  119.3  defines  the 
certificate-holding  district  office  as  the 
FSDO  that  has  responsibiUty  for 
administering  the  certificate  and  is 
charged  with  the  overall  inspection  of 
the  certificate  holder's  operations. 
Therefore,  to  maintain  consistency, 
proposed  §§  121.703(d),  121.704(c), 
125.409(d),  125.410(c),  135.415(d),  and 
135.416(c)  have  been  revised  to  reflect 
this  change. 

Four  commenters  mention  the  72- 
hour  reporting  requirement.  Two  of 
these  commenters  state  that  the  72-hour 
reporting  requirement  is  inappropriate, 
and  at  times  is  impossible  to  meet  for 
aircraft  undergoing  heavy  maintenance. 
The  conunenters  recommend  revising 
the  ciurent  rule  so  that,  imder  such 
circumstances,  reports  would  be 
required  72  hours  after  the  aircraft  is 


retiuned  to  service.  One  commenter 
states  that  the  72-hour  reporting 
requirement  should  only  be  required  for 
those  discrepancies  that  could  cause  the 
"sudden  loss  of  an  aircraft."  Another 
commenter  states  that  there  is  no 
justification  for  the  72-hour  reporting 
requirement. 

The  FAA  has  reviewed  the  conunents 
and  determined  that  a  96-hour 
requirement  for  the  submission  of 
reports  is  more  appropriate  than  the 
ciurent  72-hour  reporting  requirement. 
However,  the  FAA  disagrees  with  the 
comment  that  for  aircraft  imdergoing 
heavy  maintenance,  the  96-hour 
reporting  requirement  should  begin 
when  the  aircraft  is  approved  for  retiim 
to  service,  because  there  may  be  a 
substantial  period  of  time  between 
discovery  of  the  failure,  malfunction,  or 
defect  during  a  heavy  maintenance 
check  and  the  return  of  the  aircraft  to 
service.  In  addition,  the  FAA  contends 
that  the  increase  from  72  hours  to  96 
hours  for  reporting  would  allow  ample 
time  for  certificate  holders  to  gather  the 
necessary  information  to  submit  a 
detailed  report  and  reduce 
supplemental  reporting. 

One  conunenter  notes  that  the  text  of 
proposed  §  135.415(d)  states  that  reports 
must  be  submitted  to  the  "location 
where  the  data  base  is  maintained" 
rather  than  a  centralized  collection 
point,  as  stated  in  the  similar  sections 
of  the  proposal.  The  FAA  notes  that  this 
was  an  inadvertent  error,  and  the 
proposed  rule  language  has  been  revised 
to  read  "to  a  centralized  collection 
point"  for  consistency  with  similar 
proposed  sections. 

For  the  reasons  discussed  above 
proposed  §§  121.704(c),  125.410(c).  and 
135.416(c)  also  have  been  revised  to 
increase  the  reporting  requirement  to  96 
hours  and  require  that  SDR's  be  made 
available  for  30  days  for  examination  by 
the  certificate  holding  district  office. 

Sections  121.703(e),  125.409(e).  and 
135.415(e) 

The  FAA  received  two  comments 
concerning  the  introductory  text  of 
§§  121.703(e),  125.409(e),  and 
135.415(e).  One  commenter  indicates 
the  perception  that  the  proposed  rule 
language  would  require  both  an 
electronic  copy  and  a  paper  copy  of  any 
reports  submitted.  That  commenter  also 
states  that  reporting  electronically 
shoiild  be  optional.  In  addition,  that 
commenter  states  that  the  word 
"should"  is  not  appropriate  language  for 
a  rule.  The  other  commenter  expresses 
concern  that  the  rule  as  proposed  woidd 
not  require  the  submission  of 
information  that  is  necessary  to  conduct 
meaningful  analysis  because  items 
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contained  in  previously  proposed 
paragraphs  (e)(7)  through  (e)(9)  would 
be  optional  infonnation  that  certificate 
holders  could  but  would  not  be  required 
to  submit. 

The  FAA  has  revised  the  proposed 
rule  language  to  clarify  that  a  report 
must  be  submitted  electronically  or  in 
another  form  acceptable  to  the 
Administrator.  It  was  not  the  FAA's 
intention  to  require  the  submission  of 
reports  in  both  electronic  and  paper 
form.  However,  the  FAA  proposes 
revising  §  121.703(e)  to  provide  that  1 
year  after  the  effective  date  of  the  rule, 
part  121  certificate  holders  would  be 
required  to  submit  reports  in  an 
electronic  form.  This  proposed  revision 
is  consistent  with  Department  of 
Transportation  (DOT)  requirements, 
contained  in  14  CFR  §  234.5  and  section 
19-1  of  14  CFR  part  241.  for  the 
electronic  submission  of  certain  reports 
and  data,  and  should  impose  little 
additional  burden  on  part  121  certificate 
holders.  Part  125  and  part  135  certificate 
holders  would  retain  the  option  of 
submitting  the  required  information  in 
electronic  or  paper  form.  Part  145 
certificate  holders  also  would  retain  this 
option  unless  the  repair  facility  submits 
the  infonnation  on  behalf  of  a  part  121 
certificate  holder  in  accordance  with 
proposed  §§  121.703(g)  and  121.704(f). 

The  proposed  rule  also  has  been 
reworded  to  require  the  submission  of 
all  of  the  information  listed  in 
paragraph  (e).  The  increase  fi'om  72 
hours  to  96  hours  for  the  submission  of 
the  reports  should  permit  the  timely 
collection  of  the  information  previously 
proposed  as  optional  in  paragraphs 
(e)(7)  through  (e)(9).  The  increase  in  the 
amoimt  of  time  allowed  for  submission 
of  reports  should  reduce  the  number  of 
supplemental  reports  submitted  to 
update  the  SDR  data  base,  a  concern 
that  was  expressed  by  several  other 
commenters. 

Sections  121.703(e)(1),  125.409(e)(1). 
and  135.415(e)(1) 

As  previously  proposed,  these 
sections  required  that  an  SDR  include 
the  manufacturer,  the  model,  the  serial 
number,  and  the  registration  number  of 
the  aircraft.  When  the  service  difficiUty 
involves  an  engine  or  propeller,  the 
manufacturer,  the  model,  and  the  serial 
number  of  those  items  are  necessary  for 
accurate  trend  analysis.  Therefore,  these 
sections  have  been  revised  to  require  the 
reporting  of  the  manufacturer,  the 
model,  and  the  serial  niunber  of  the 
aircraft,  engine,  or  propeller.  The 
requirement  to  provide  the  registration 
number  of  the  aircraft  is  now  contained 
in  proposed  §§  121.703(e)(2), 
125.409(e)(2),  and  135.415(e)(2). 


Sections  121.703(e)(3).  125.409(e)(3), 
and  135.415(e)(3) 

The  FAA  has  revised  the  proposed 
rule  language  in  these  sections  to 
require  that  an  SDR  include  the  operator 
designator  rather  than  the  name  of  the 
operator.  Each  certificate  holder  is 
assigned  a  certificate  number.  The 
operator  designator  is  the  first  four 
alphanumeric  characters  of  the 
certificate  number.  This  revision  is 
necessary  to  avoid  potential  confusion 
when  operators  have  similar  names  (for 
example,  American  Airlines,  Inc.; 
American  Trans  Air,  Inc.;  and  America 
West  Airlines,  Inc.). 

Proposed  §§  121.704(d)(2), 
125.410(d)(2),  and  135.416(d)(2)  also 
would  require  that  an  SDR  submitted 
luider  these  sections  include  an  operator 
designator. 

Sectigns  121.703(e)(4).  125.409(e)(4). 
and  135.415(e)(4) 

Two  commenters  address  the  content 
of  previously  proposed  §§  121.703(e){3), 
125.409(e)(3),  and  135.415(e)(3)  and 
indicate  that  providing  all  the 
information  required  by  those 
paragraphs  may  not  be  possible.  One 
conunenter  states  that  his  operation 
does  not  use  flight  nimibers.  The  other 
commenter  states  that  a  flight  number 
may  not  be  appropriate  if  the  defect  was 
discovered  diuing  maintenance.  This 
commenter  also  questions  what  station 
information  would  be  appropriate  if  a 
discrepancy  occurred  during  flight. 

After  further  review,  the  FAA  has 
determined  that  the  proposed 
requirement  for  submission  of  the  flight 
nimiber  and  the  station  where  the 
failure,  malfunction,  or  defect  was 
detected  is  not  necessary.  Proposed 
§§  121.703(e)(4),  125.409(e)(4),  and 
135.415(e)(4)  would  now  require  only 
the  date  on  which  the  failure, 
malfunction,  or  defect  was  discovered. 
The  requirement  to  report  the  stage  of 
operation  during  which  the  service 
difficulty  occurred  (previously  included 
in  proposed  §§  121.703(e)(3). 
125.409(e)(3),  and  135.415(e)(3))  is  now 
contained  in  §§  121.703(e)(5), 
125.409(e)(5),  and  135.415(e)(5)  as 
discussed  in  the  following  paragraph. 

Sections  121.703(e)(5).  125.409(e)(5). 
and  135.415(e)(5) 

The  FAA  has  clarified  the 
requirement  to  report  the  stage  of 
operation  during  which  the  service 
difficulty  occurred  by  revising  it  to  read 
"the  stage  of  flight  or  ground  operation 
during  which  the  failure,  malfunction, 
or  defect  was  discovered."  These 
operations  may  include,  for  example, 
ground  handling,  taxi,  takeoff,  climb. 


cruise,  descent,  approach,  landing,  or 
maintenance  inspections.  The  intent  of 
the  proposal  is  to  require  reports  for  all 
of  the  listed  failures,  malfunctions,  or 
defects,  regardless  of  when  they  are 
detected.  This  clarification  also 
addresses  comments  on  §§  121.703(a), 
125.409(a),  and  135.415(a)  about 
whether  reports  would  be  required  only 
for  defects  detected  during  flight  or  if 
defects  occurring  during  ground 
operations  also  would  be  reportable. 

Sections  121.703(e)(7),  121.704(d)(6). 
125.409(e)(7).  125.410(d)(6). 
135.415(e)(7).  and  135.416(d)(6) 

The  FAA  received  seven  comments 
concerning  the  inclusion  of  the 
applicable  FAA-modified  Air  Transport 
Association  Specification  100  (ATA 
Code)  in  the  reporting  requirements. 
The  commenters  cite  various  reasons  for 
their  lack  of  support  for  this 
requirement.  Commenters  express 
concern  that  the  use  of  the  FAA- 
modified  system  would  become 
required  throughout  their  operations, 
resulting  in  tremendous  expense  for 
manual  revisions  and  computer  system 
modifications.  They  also  express 
concern  that  required  use  of  the 
proposed  codes  would  result  in 
additional  review  requirements  and  that 
the  modified  codes  add  no  value  or 
safety  benefit  to  the  current  system. 
Commenters  also  state  that  not  all 
manufacturers  prepare  their  manuals  in 
accordance  with  the  ATA  Code  system 
and  that  requiring  the  use  of  the  codes 
creates  the  opportunity  for  inconsistent 
compliance. 

To  address  these  concerns,  the  FAA 
has  modified  the  proposed  rule,  which 
would  require  use  of  the  applicable 
JASC  Code,  hi  May  1991.  the  FAA 
introduced  the  coding  scheme  used  in 
the  JASC  Code  for  the  technical 
classification  of  SDR"s.  This  code, 
which  was  developed  by  the  Safety  Data 
Analysis  Section  of  the  FAA's  Flight 
Standards  Service  with  input  from 
Transport  Canada,  is  a  modified  version 
of  the  ATA  Code.  The  JASC  Code  has 
been  adopted  by  the  Civil  Aviation 
Authority  of  Australia  and  by  Transport 
Canada.  The  current  ATA  Code  system 
basically  is  consistent  with  the  )ASC 
Code  system;  therefore,  users  of  the 
ATA  Code  should  not  need  to 
significantly  revise  their  procediu-es  to 
adopt  the  JASC  Code.  The  Safety  Data 
Analysis  Section  often  changes 
reporters'  incorrect  codes  to  the 
appropriate  JASC  Code  before  data  are 
entered  in  the  SDRS  to  ensure  that 
correct  data  are  captured  during  queries. 
This  procedure  ensures  proper 
subsequent  data  analysis. 
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Use  of  the  JASC  Code  provides 
standardization  between  users  and 
nonusers  of  the  ATA  Code,  just  as  the 
ATA  Code  provides  consistency  for  its 
users.  Copies  of  the  JASC  Code  are 
available  from  the  FAA's  Regulatory 
Support  Division  (AFS-600)  or  on-line 
via  the  FedWorld  system  (see 
"Availability  of  JASC  Code"). 

Sections  121.703(e)(8).  121.703(d)(7). 
125.409(e)(8).  125.410(d)(7), 
135.415(e)(8).  and  135.416(d)(7) 

The  FAA  received  four  comments 
concerning  the  proposed  requirement 
for  submitting  aircraft  total  time  and 
total  cycles.  The  commenters  state  that 
if  the  failure,  malfunction,  or  defect 
involves  a  component,  the  aircraft  total 
time  and  total  cycles  may  not  be  readily 
available,  especially  if  an  outside 
vendor  is  involved  in  providing  the 
corrective  action.  In  the  case  of  a 
component  defect,  the  aircraft  total  time 
and  total  cycles  may  be  irrelevant  and 
too  time  consuming  to  determine.  Two 
commenters  state  that  total  cycles  may 
not  be  available  for  certain  certificate 
holders  who  use  aircraft  for  which  cycle 
recording  is  not  required.  These 
commenters  question  whether  the 
proposed  rule  would  require  those 
certificate  holders  to  begin  tracking 
aircraft  total  cycles. 

The  FAA  agrees  with  these  comments 
and  has  revised  the  proposed  rule 
accordingly.  Because  tracking  the 
accimiulation  of  aircraft  cycles  may  not 
be  a  requirement  for  certain  type 
designs,  this  information  would  only  be 
required,  if  applicable.  Proposed 
§§  121.703(e)(8),  121.704(d)(7), 
125.409(e)(8),  125.410(d)(7), 
135.415(e)(8),  and  135.416(d)(7)  have 
been  modified  accordingly.  Also,  the 
FAA  has  made  the  total  time  and  total 
cycle  information  requirement  more 
specific  in  proposed  §§  121.703(e)(8), 
121.40g(e)(8),  and  135.415(e)(8)  so  that 
information  on  the  affected  part  would 
be  required,  rather  than  only  aircraft 
total  time  and  total  cycles. 

Sections  121.703(e)(9).  125.409(e)(9), 
and  135.415(e)(9) 

One  commenter  states  that  requiring 
the  identification  of  the  engine  or 
component  serial  number  is  not 
justifiable  when  it  is  not  required  to 
report  the  engine  or  component 
manufacturer  and  part  number. 

The  FAA  agrees  and  has  added  the 
requirement  for  the  submission  of  the 
manufacturer,  manufactiuer  part 
number,  and  part  name  of  the 
malfunctioning  item  to  the  proposed 
rule.  In  addition,  the  location  of  the 
malfunctioning  item  would  be  required. 


The  FAA  also  has  revised  these 
sections  to  require  that  the  information 
be  provided  for  the  component  that 
failed,  malfunctioned,  or  was  defective, 
if  applicable.  In  some  instances,  it  may 
be  possible  to  further  identify  the 
specific  part,  within  that  component, 
that  failed,  malfunctioned,  or  was 
defective.  For  example,  when  a 
generator  fails,  during  disassembly  it 
may  be  discovered  that  the  failure  was 
caused  by  a  problem  with  a  bearing.  In 
such  cases,  die  FAA  has  determined 
that  it  also  is  necessary  for  accurate 
trend  analysis  that  an  SDR  contain  the 
manufacturer,  manufacturer  part 
number,  part  name,  serial  number,  and 
location  of  that  part  (the  bearing,  in  this 
example).  Therefore,  proposed 
§§  121.703(e)(10),  125.409(e)(10),  and 
135.415(e)(10)  have  been  added  to 
require  the  reporting  of  this  information. 
The  FAA  notes  that  in  some  cases  the 
component  causing  the  service 
difficulty  may  not  contain  any  parts  (for 
example,  a  cracked  windscreen).  In 
those  cases,  no  information  would  be 
required  under  proposed 
§§  121.703(e)(10),  125.409(e)(10),  and 
135.415(e)(10). 

Sections  121.703(e)(ll).  125.409(e)(ll), 
and  135.415(e)(ll) 

During  the  review  of  conunents  and 
preparation  of  this  document,  the  FAA 
determined  that  the  proposed  rule 
language  should  be  clarified  by 
substituting  the  phrase  "precautionary 
or  emergency  action  taken"  for 
"emergency  procedure  effected."  This 
revision  is  necessary  because  certain 
indications  may  require  an  aircraft  to 
return  to  the  gate  for  precautionary 
reasons  (for  example,  an  unusual  or 
abnormal  fuel  quantity  indication  while 
taxiing  for  takeoff).  Such  events  may  not 
require  the  use  of  emergency 
procedures;  therefore,  certain  certificate 
holders  may  not  report  the  information 
under  the  existing  or  previously 
proposed  rules.  However,  to  ensure  that 
all  appropriate  information  is  collected, 
the  FAA  wants  reports  of  the 
precautionary  or  emergency  action 
taken. 

Sections  121.703(e)(13).  121.704(d)(9). 
125.409(e)(13),  125.410(d)(9), 
135.415(e)(13),  and  135.416(d)(9) 

The  FAA  has  revised  the  proposed 
rule  language  by  adding  a  requirement 
that  an  SDR  include  a  unique  control 
number  for  an  occiuxence,  in  a  form 
acceptable  to  the  Administrator.  The 
following  describes  an  acceptable  form 
for  the  unique  control  number.  The 
control  number  would  begin  with  the 
first  four  alphanumeric  characters  of  the 
submitter's  certificate  number.  The  next 


foiu-  numbers  would  be  used  to 
designate  the  calendar  year  in  which  the 
SDR  is  submitted.  The  remaining 
numbers  would  be  generated  by  the 
submitter.  For  example,  for  the  imique 
control  number  ABCD199700001, 
"ABCD"  would  denote  the  first  four 
characters  of  the  submitter's  certificate 
number,  "1997"  would  indicate  that  the 
SDR  was  filed  in  1997,  and  "0000001" 
would  indicate  that  the  SDR  relates  to 
the  first  occurrence  reported  by  the 
submitter  for  that  year.  When  a 
supplemental  SDR  is  submitted,  the 
submitter  would  use  the  unique  control 
number  from  the  original  SDR,  add  the 
new  or  modified  information  to  the 
original  SDR,  and  submit  the 
supplemental  report. 

Tne  use  of  the  unique  control  number 
will  reduce  the  number  of  duplicate 
reports  for  the  same  occurrence  in  the 
SDR  data  base  and  provide  a  more 
simplified  method  for  the  FAA  and 
industry  to  reference  an  SDR.  Currently, 
FAA  resources  are  expended  to  relate 
supplemental  information  to  the 
original  report. 

Proposed  §§  121.704(d)(9), 
125.410(d)(9).  and  135.416(d)(9)  also 
would  require  that  an  SDR  submitted 
imder  these  sections  include  a  unique 
control  number  for  the  occurrence. 

Sections  121.703(f).  125.409(f),  and 
135.415(f) 

Two  commenters  state  that  the 
proposed  rule  language  pertaining  to 
reporting  imder  14  CFR  §  21.3  provides 
manufacturers  with  a  loophole  to  avoid 
SDR  reporting,  thereby  preventing  a 
meaningful  comparison  to  service 
difficulties. 

The  FAA  disagrees.  Sections 
121.703(f),  125.409(f),  and  135.415(f) 
apply  to  the  few  operators  who  also 
happen  to  be  the  type  certificate  holder 
of  the  aircraft,  aircraft  engine,  or 
propeller  in  which  a  failure, 
malfunction,  or  defect  has  been 
discovered.  Other  certificate  holders 
would  make  a  report  as  prescribed  by 
the  other  provisions  of  the  proposed 
rule.  Although  reports  made  imder  to 
§  21.3  and  proposed  §§  121.703(a). 
125.409(a),  and  135.415(a)  would 
contain  common  information,  the  FAA 
disagrees  with  the  conmienters' 
contention  that  the  information  should 
be  compiled  into  a  single  data  base  for 
meaningful  comparison.  Comparison  of 
the  information  may  not  result  in  useful 
data.  Reports  submitted  imder 
§§  121.703(a),  125.409(a),  and 
135.415(a)  identify  problems  on  aircraft 
that  are  in  service.  Reports  submitted* 
under  §  21.3  identify  manufacturing 
deficiencies  cmd  are  used  by  the 
appropriate  FAA  Aircraft  Certification 
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Office  to  address  such  deficiencies  and 
correct  them  during  subsequent 
manufacturing  activity.  The  FAA 
contends  that  the  information  gathered 
through  these  separate  reporting 
requirements  should  remain  separate. 
The  reporting  requirements  of  §  21.3 
may  be  reviewed  in  a  separate 
rulemaking  action  in  the  futuire; 
however,  such  review  and  potential 
revision  is  beyond  the  scope  of  this 
rulemaking  activity. 

Sections  121.703(g),  125.409(g),  and 
135.415(g) 

Three  commenters  request 
clarification  of  the  proposed  provision 
which  would  permit  a  part  121,  part 
125,  or  part  135  certificate  holder  to 
assign  the  service  difficulty  reporting 
task  to  a  certificated  repair  station.  Two 
of  these  commehters  indicate  that 
without  cleeu  lines  of  responsibility, 
inconsistent  reporting  will  result.  These 
two  commenters  also  recommend  that 
reporting  be  the  responsibility  of  the 
person  returning  the  aircraft  or  other 
item  to  service.  Another  commenter 
questions  whether  the  certificate  holder 
would  have  to  grant  reporting  authority 
in  writing  to  the  repair  station  and 
whether  certificate  holders  would  be 
required  to  maintain  lists  of  repair 
stations  to  which  they  have  granted 
such  authority. 

The  FAA  offers  the  following  for 
clarification:  The  reporting 
responsibility  ultimately  lies  with  the 
certificate  holder  for  the  aircraft. 
However,  a  certificate  holder  could,  in 
the  contractual  agreement  for  the 
maintenance  activity  made  with  a  repair 
station,  assign  to  the  repair  station  the 
task  of  submitting  the  required  reports. 
This  assignment  would  permit  the 
repair  station  to  submit  the  reports  as 
the  repair  station  discovers 
discrepancies  during  maintenance  of  the 
operator's  equipment  without 
repeatedly  contacting  the  operator.  If 
such  an  arrangement  is  made  to  meet 
the  proposed  requirements,  the  repair 
station  would  submit  the  data  required 
by  the  proposed  SDR  requirements, 
although  repair  stations  are  not 
governed  by  part  121,  part  125,  or  part 
135.  The  FAA  emphasizes  that  such 
arrangements  are  optional  and  that  the 
details  of  such  arrangements  are 
contractual,  not  regidatory.  The  FAA 
also  emphasizes  that  the  responsibility 
for  the  submission  of  the  reports  would 
still  remain  with  the  certificate  holder, 
and  that  the  certificate  holder  would 
still  be  required  to  make  the  reports 
available  for  review  for  30  days. 


Sections  121.703(h)  and  (i).  121.704(g) 
and  (h),  125.409(h)  and  (i).  125.410(g) 
and  (h),  135.415(h)  and  (i).  and 
135.416(g)  and  (h) 

During  preparation  of  this 
supplemental  notice,  the  FAA  noted 
that  the  requirements  prescribed  by 
current  §§  121.703(g)  and  (h)  and 
135.415(g)  and  (h)  were  not  retained  in 
Notice  No.  95-12.  These  sections 
address  the  withholding  of  incomplete 
reports  and  the  submission  of 
supplemental  reports.  Although  the 
change  from  72  hours  to  96  hours  for  the 
submission  of  reports  is  intended  to 
reduce  the  number  of  supplemental 
reports  required,  the  intent  was  not  to 
eliminate  supplemental  reporting. 
Under  the  proposal,  supplemental 
reports  woidd  still  be  required  for  the 
submission  of  information  that  was  not 
available  at  the  time  the  original  report 
was  submitted,  as  is  required  under  the 
existing  rules.  Therefore,  proposed 
§§  121.703(h)  and  (i),  125.409(h)  and  (i). 
and  135.415(h)  and  (i),  which  address 
the  submission  of  supplemental  reports, 
have  been  added  in  this  proposal. 
Equivalent  requirements  are  contained 
in  proposed  §§  121.704(g)  and  (h), 
125.410(g)  and  (h),  and  135.416(g)  and 
(h). 

In  adding  the  proposed  requirement 
for  submission  of  supplemental  reports, 
the  FAA  has  modified  the  current 
language  of  §§  121.703(h)  and 
135.415(h).  The  FAA  intends  that  all 
additional  information,  from  whatever 
source,  be  submitted  in  the 
supplemental  reports,  including 
information  obtained  from  the 
manufacturer,  the  operator's  internal 
maintenance  organization,  or  a 
certificated  repair  station.  The  FAA  has 
further  modified  the  current  language  to 
require  the  certificate  holder  to 
reference  the  iinique  control  number 
from  the  original  report.  As  previously 
discussed,  use  of  this  number  will 
ensure  that  the  supplemental 
information  is  traceable  to  the  original 
report. 

Sections  121.704(a),  125.410(a),  and 
135.416(a) 

The  FAA  received  six  comments 
concerning  use  of  the  terms  "primary 
structure"  (PS)  and  "principal  structural 
element"  (PSE)  in  the  introductory  text 
of  proposed  §§  121.704(a),  125.410(a), 
and  135.416(a).  These  commenters 
express  concern  that  not  all 
maniifacturers  of  aircraft  operated  imder 
parts  121,  part  125,  and  part  135 
identify  portions  of  the  airframe  as  a  PS 
or  a  PSE.  The  commenters  state  that 
although  in  many  cases  the 
identification  of  a  PS  or  a  PSE  is 


possible  by.  evaluation  of  an  item's 
function,  this  is  not  always  the  case. 
Two  conunenters  note  inconsistencies 
within  paragraph  (a)  of  each  section. 

The  FAA  agrees  with  the  concerns  of 
the  conunenters.  Because  of  these 
concerns,  the  FAA  has  revised  proposed 
§§  121.704(a).  125.410(a),  and 
135.416(a).  The  revised  sections  would 
require  each  certificate  holder  to  report 
the  ocoirrence  or  detection  of  each 
failure  or  defect  related  to  corrosion, 
cracks,  or  disbonding  that  requires 
replacement  of  the  affected  part,  or  that 
requires  rework  or  blendout  because  the 
corrosion,  cracks,  or  disbonding  exceeds 
the  manufacturer's  established 
allowable  damage  limits.  The  revised 
sections  also  would  require  reports  for 
cracks,  fractures,  or  disbonding  in  a 
composite -structure  that  the  equipment 
manufacturer  has  designated  as  a  PS  or 
a  PSE.  This  clarification  would  alleviate 
the  requirement  for  submitting  reports 
about  cracked  composite  radomes, 
fairings,  or  lift  spoilers,  while  ensuring 
that  cracks  in  composite  wing  structures 
are  reported. 

The  previously  proposed  requirement 
for  the  submission  of  information  on 
failures  or  defects  repaired  in 
accordance  with  data  approved  by  a 
Designated  Engineering  Representative 
(DER)  or  other  approved  data  not 
contained  in  the  manufacturer's 
metintenance  manual  also  has  been 
revised.  In  addition  to  reports  of  other 
failures  or  defects,  the  revised  proposal 
would  require  the  submission  of 
information  on  any  failures  or  defects 
repaired  in  accordance  with  data  not 
contained  in  the  manufacturer's 
maintenance  manual  so  that  information 
on  aircraft  without  prescribed  allowable 
damage  limits  also  would  be  reported. 

Sections  121.704(d),  125.410(d),  and 
135.416(d) 

The  FAA  received  six  comments 
regarding  proposed  §§  121.704(d), 
125.410(d),  and  135.416(d).  The 
majority  of  these  conunents  were  similar 
to  comments  on  §§  121.703(e), 
125.409(e),  and  135.415(e),  described 
previously,  regarding  the  reporting  of 
optional  information. 

One  commenter  specificedly  addresses 
previously  proposed  paragraph  (d)(7)  of 
each  section  and  states  that  the 
identification  of  a  structural  part  should 
remain  optional  because  many 
structural  parts  are  several  feet  in  length 
and  the  part  number  alone  may  not 
provide  an  adequate  description  of  the 
damage  location.  The  commenter  notes 
that  a  part  number  may  add  no  value 
when  a  detailed  description  of  the 
damage  location  (including  station, 
waterline,  butt  line)  is  provided. 
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The  FAA  agrees.  Therefore,  the  FAA 
has  not  included  the  manufacturer's 
part  niunber  and  serial  number  of  the 
defective  item  in  the  list  of  reportable 
items.  The  FAA  notes  that  proposed 
§§  121.704(d)(5),  125.410(d)(5),  and 
135.416(d)(5)  would  require  the 
certificate  holder  to  report  the  part 
name,  part  condition,  and  location  of 
the  failure  or  defect.  The  addition  of  a 
reporting  requirement  for  the  part  name 
and  part  condition  is  necessary  for 
accurate  trend  analysis. 

The  FAA  also  has  added  a 
requirement  in  proposed 
§§  121.704(d)(4),  125.410(d)(4),  and 
135.416(d)(4)  that  an  SDR  include  the 
stage  of  ground  operation  during  which 
the  failure  or  defect  was  discovered. 
Such  operations  may  include  scheduled 
and  unscheduled  maintenance  or 
servicing  of  the  aircraft.  The  FAA  has 
deleted  the  previously  proposed 
requirement  to  report  the  "nature  of  the 
failure  or  defect." 

In  addition,  the  FAA  has  revised  the 
propiosed  rule  to  require  the  submission 
of  all  of  the  information  listed  in 
§§  121.704(d).  125.410(d),  and 
135.416(d).  The  FAA  has  determined 
that  this  requirement  is  necessary  to 
ensure  that  information  such  as 
corrosion  classification  and  crack  length 
is  reported.  The  FAA  notes  that  only 
those  certificate  holders  who  have  a 
required  corrosion  prevention  and 
control  program  are  required  to  report 
corrosion  classification  information. 
The  addition  of  proposed  §§  121.704(g) 
and  (h),  125.410(g)  and  (h).  and 
135.416(g)  and  (h)  would  permit  the 
reporting  of  this  information  when  it 
becomes  available. 

Consistent  with  the  proposed  revision 
to  §  121.703(e).  the  FAA  has  revised 
§  121.704(d)  to  provide  that  1  year  after 
the  effective  date  of  the  rule,  part  121 
certificate  holders  would  be  required  to 
submit  reports  in  an  electronic  form. 

Sections  121.705  and  135.417 

The  FAA  received  three  comments 
concerning  §  135.417.  Two  of  these 
comments  address  the  proposal  that 
would  require  reports  following  each 
interruption  to  a  flight  for  any  aircraft, 
rather  than  for  just  multiengine  aircraft, 
as  required  by  the  existing  rule.  These 
commenters  state  that  this  change  is 
significant  and  needs  to  be  addressed. 

The  FAA  agrees.  The  proposal  would 
require  reports  for  all  such 
interruptions,  regardless  of  whether 
they  occurred  in  a  single-  or 
multiengine  aircraft  for  operations 
conducted  under  part  135.  The  FAA 
contends  that  many  aircraft  use  parts  or 
engines  that  are  in  common  use  between 
part  121,  part  125,  or  part  135  certificate 


holders  (for  example,  the  Cessna 
Caravan  and  the  Beechcraft  1900,  which 
both  use  the  Pratt  &  Whitney  PT-6 
engine).  Also,  the  FAA  has  added 
unscheduled  engine  removals  caused  by 
known  or  suspected  mechanical 
difficulties  to  the  list  of  items  that 
would  be  required  to  be  reported.  This 
change  will  facilitate  the  continued 
compilation  of  data  for  preparation  of 
the  FAA's  Air  Carrier  Aircraft 
Utilization  and  Propulsion  Reliability 
Report. 

One  commenter  addresses  the 
proposed  change  in  §  135.417  for  the 
submission  of  reports  from  the  10th  day 
of  the  month  following  an  interruption 
to  the  regular  and  prompt  submission  of 
reports,  which  would  have  made  part 
135  consistent  with  current  §  121.705. 
The  commenter  contends  that  the 
phrase  "regularly  and  promptly"  is  too 
vague. 

The  FAA  agrees  and  has  changed  the 
language  of  proposed  §§  121.705  and 
135.417  to  require  that  reports  be 
submitted  by  the  10th  day  of  the  month 
following  the  occurrence. 

Sections  145.63  and  145.79 

For  consistency  with  the  proposed 
requirements  of  part  121,  part  125,  and 
part  135,  the  FAA  has  revised  these 
sections  to  require  that  reports  of 
serious  defects  or  recurring  unairworthy 
conditions  be  submitted  to  a  centralized 
collection  point  as  specified  by  the 
Administrator.  The  FAA  has  revised  the 
time  period  for  reporting  serious  defects 
or  unairworthy  conditions  fix)m  .72 
hours  to  96  hours  for  the  same  reason. 

Paperwork  Reduction  Act 

This  proposal  contains  information 
collections  that  are  subject  to  review  by 
OMB  under  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13).  The  title, 
description,  and  respondent  description 
of  the  annual  burden  are  shown  below. 

Title:  Service  Difficulty  Reports. 

Description:  Under  current 
regulations,  certificate  holders  operating 
under  parts  121, 125,  and  135  and  part 
145  certificated  domestic  and  foreign 
repair  stations  are  required  to  report 
service  difficulties  to  the  FAA.  The 
objective  of  the  revised  proposed  rule  is 
to  update  and  improve  the  reporting 
system  to  effectively  collect  and 
disseminate  clear  and  concise  safety 
information  to  the  aviation  industry. 
This  would  be  done  through  a  series  of 
changes  that  include: 

•  Permitting  part  121, 125,  and  135 
certificate  holders  to  authorize  a  repair 
station  to  submit  an  SDR  on  their  behalf; 

•  Permitting  the  electronic 
submission  of  SDR  data  (certificate 
holders  operating  imder  part  121  would 


be  required  to  report  electronically  1 
year  after  the  effective  date  of  a  final 
rule); 

•  Eliminating  dual  reporting  from 
both  air  carriers  and  repair  stations; 

•  Reducing  the  Principal 
Maintenance  Inspector's  (PMI's) 
workload; 

•  Requiring  that  each  SDR  include  a 
unique  control  number  for  an 
occurrence;  and 

•  Adding  some  additional  reporting 
requirements  for  part  121, 125,  and  135 
certificate  holders  on  information  that 
has  not  been  collected  before  or  had 
been  collected  through  volimtary 
reporting. 

Description  of  Respondents: 
Businesses  or  other  for-profit 
organizations. 

This  proposal  would  constitute  a 
recordkeeping  burden  for  certificate 
holders  operating  under  parts  121, 125, 
and  135,  and  part  145  certificated  repair 
stations  that  currently  must  report 
service  difficulties.  The  FAA  notes  that 
the  current  service  difficulty  reporting 
requirements  were  approved  under 
OMB  assigned  Control  Numbers  2120- 
0008,  2120-0085,  2120-0003,  and  2120- 
0039. 

The  FAA  expects  that  this  proposal 
would  affect  156  part  121  certificated  air 
carriers,  2,940  part  125  and  135 
certificated  air  carriers,  and  4,599  part 
145  certificated  repair  stations.  The 
proposed  rules,  while  imposing 
additional  reporting  and  recordkeeping 
requirements  ori  those  operators,  would 
have  the  following  impacts  on  these 
businesses: 

•  Allowing  a  repair  station  to  file  an 
SDR  on  behalf  of  a  certificate  holder 
operating  under  part  121, 125,  or  135 
(saving  385  houj^  annually);  and 

•  Require  certificate  holders  to  report 
certain  additional  service  difficulties 
and  include  new  information  in  the  SDR 
(adding  1,725  hours  annually  for  air 
carriers  and  57.5  hours  annually  for 
repair  stations). 

Accordingly,  the  FAA  estimates  that 
these  proposed  rules  increase  the 
reporting  and  paperwork  requirements 
for  industry  by  1,398  hours  annually. 
The  total  aimual  reporting  burden  costs 
sums  to  $31,464.  These  cost  figures  are 
based  on  estimates  provided  in  the 
FAA's  "Regulatory  Analysis." 

In  addition,  under  the  proposal, 
certificate  holders  operating  under  part 
121  would  be  required  to  report  SDR's 
electronically  1  year  after  the  effective 
date  of  the  rule.  The  FAA  estimates  that 
it  would  take  approximately  1  hova  for 
a  certificate  holder  to  program  its 
computers  to  permit  electronic 
submission  of  the  report.  In  addition,  it 
may  be  necessary  for  some  certificate 


holders  to  L 
convert  to  a 
run  the  neci 


Federal  Register /Vol.  64,  No.  72  /  Thursday,  April  15,  1999  /  Proposed  Rules 


18775 


holders  to  install  additional  software  to 
convert  to  an  IBM-compatible  system  to 
run  the  necessary  software.  Total  first 
year  costs  are  expected  to  sum  to 
$7,719. 

The  proposed  regulations  would 
decrease  paperwork  for  the  Federal 
Government  by  reducing  the  workload 
for  PMI's  and  SDR  data  entry  employees 
as  follows: 

•  Allowing  a  repair  station  to  file  an 
SDR  on  behalf  of  a  certificate  holder 
operating  imder  part  121, 125,  or  135, 
hence,  reducing  dual  reporting  (saving 
385  hoius  annually  for  data  entry 
personnel); 

•  Requiring  certificate  holders  to 
submit  these  reports  directly  to 
Oklahoma  City  (saving  as  much  as  3,083 
hours  annually  for  PNfl's); 

•  Requiring  that  an  SDR  include  a 
imique  control  number  for  an 
occurrence  (saving  as  much  as  228 
hours  annually  for  data  entry 
personnel);  and 

•  Require  certificate  holders  to  report 
certain  additional  service  difficulties 
and  include  new  information  in  the  SDR 
(adding  863  hours  annually  for  data 
entry  personnel). 

Accordingly,  the  FAA  estimates  that 
these  proposed  rules  decrease  the 
reporting  and  paperwork  requirements 
for  the  government  by  2,834  hours 
annually.  The  total  annual  reporting 
bidden  costs  savings  sums  to  $18,164. 
These  cost  figiu«s  are  based  on 
estimates  provided  in  the  FAA's 
"Regulatory  Analysis." 

Tne  agency  solicits  public  comment 
on  the  information  collection 
requirements  to  (1)  evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  minimize  the  bvuden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  requirement  by  June  1, 1999, 
and  should  direct  them  to  the  address 
listed  in  the  ADDRESSES  section  of  this 
document. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  luiless  it. 
displays  a  currentiy  valid  OMB  control 


number.  The  burden  associated  with 
this  proposal  has  been  submitted  to 
OMB  for  review.  The  FAA  will  publish 
a  notice  in  the  Federal  Register 
notifying  the  public  of  the  approval 
numbers  and  expiration  date. 

International  Compatibility 

The  FAA  has  reviewed  corresponding 
International  Civil  Aviation 
Organization  standards  and 
recommended  practices  and  Joint 
Aviation  Authorities  requirements  and 
has  identified  no  differences  in  these 
proposed  amendments  and  the  foreign 
regulations. 

Regulatory  Evaluation  Summary 

Executive  Order  12866  (issued 
October  4,  1993)  established  the 
requirement  that  each  agency  shall 
assess  both  the  costs  and  benefits  of 
every  regulation  and  propose  or  adjust 
a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs.  In 
response  to  this  requirement,  and  in 
accordance  with  Department  of 
Transportation  policies  and  procediues, 
the  FAA  has  estimated  the  anticipated 
benefits  and  costs  of  this  rulemaking 
action.  In  addition  to  a  sununary  of  the 
regulatory  evaluation,  this  section  also 
contains  a  regulatory  flexibility 
determination  required  by  the  1980 
Regulatory  Flexibility  Act,  an 
international  trade  impact  assessment, 
and  an  unfunded  mandates 
determination.  (A  detailed  discussion  of 
costs  and  benefits  is  contained  in  the 
full  evaluation  in  the  docket  for  this 
rule.) 

In  conducting  these  analyses,  the  FAA 
has  determined  that  this  proposed  rule 
would  generate  cost-savings  that  would 
exceed  any  costs,  and  is  not 
"significant"  as  defined  under  section 
3(f)  of  Executive  Order  12866  and 
Department  of  Transportation's  (DOT) 
policies  and  procedures  (44  FR  11034, 
February  26, 1979).  In  addition,  imder 
the  Regulatory  Flexibility 
Determination,  the  FAA  certifies  that 
this  proposal  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Furthermore, 
this  proposal  would  not  impose 
restraints  on  international  trade.  Finally, 
the  FAA  has  determined  that  the 
proposal  would  not  impose  a  federal 
mandate  on  state,  local,  or  tribal 
governments,  or  the  private  sector  of 
$100  million  per  year.  These  analyses, 
available  in  the  docket,  are  summarized 
below. 

Cost  of  Compliance 

The  FAA  has  estimated  the  expected 
costs  and  benefits  of  this  regulatory 


proposal.  In  this  analysis,  the  FAA 
estimated  costs  for  a  10-year  period, 
fi-om  1999  through  2008.  The  present 
value  of  this  stream  was  calculated 
using  a  discount  factor  of  7  percent  as 
required  by  the  OMB.  All  costs  in  this 
analysis  are  in  1996  dollars. 

Wnile  17  of  the  proposed  sections 
would  increase  costs,  the  changes  in  15 
of  them  would  modify  existing  reporting 
requirements  or  add  additional 
reporting  requirements  for  information 
that  has  not  been  collected  before  or  had 
been  collected  through  voluntary 
reporting.  Accordingly,  because  there  is 
little  or  no  historical  data  on  the 
proposed  data  collection  and  reporting 
requirements,  the  FAA  does  not  know 
how^  many  extra  reports  these  new 
Requirements  woidd  generate.  For  these 
proposed  sections  that  lack  historical 
data,  the  FAA  believes  that  there  would 
be  few  new  reports  and  that  the  overall 
biu'den  would  be  minimal.  However,  to 
provide  the  public  with  an  estimation  of 
the  potential  total  impact  of  these 
sections,  the  FAA  assiuned  that  each  of 
these  proposed  sections  could  increase 
the  total  number  of  SDR's  processed 
each  year  by  1  percent.  Over  10  years, 
these  costs  sum  to  $674,300  (net  present 
value,  $473,600).  The  FAA  calls  for 
comments  on  these  assiunptions, 
specifically  what  the  extra  number  of 
reports  and  the  total  impact  would  be  in 
each  of  these  cases. 

Proposed  §§  121.703(e)  and 
121.704(d)  would  require  1  year  after 
the  effective  date  of  the  rule,  that  part 
121  certificate  holders  submit  reports  in 
an  electronic  form.  Electronic  reporting 
would  necessitate  having  a  computer 
and  a  modem.  The  software  needed  to 
interface  with  the  SDRS  nms  only  on 
IBM-compatible  systems;  almost  all  part 
121  certificate  holders  have  such 
systems. 

The  costs  associated  with  this  section 
would  be  for  those  certificate  holders 
who  use  non-IBM  compatible 
computers.  It  would  be  necessary  for 
them  to  convert  to  an  IBM-compatible 
system  and  for  a  programmer  to  install 
the  requisite  software.  In  addition,  the 
software  necessary  to  interface  with  the 
SDRS  would  need  to  be  installed  at  all 
locations;  the  FAA  would  provide  this 
software  at  no  charge.  Total  first  year 
costs  sum  to  approximately  $7,700  (net 
present  value.  $7,200). 

Proposed  sections  §§  121.703(g), 
121.704(f).  125.409(g),  125.410(f), 
135.415(g),  and  135.416(f)  would  permit 
parts  121, 125,  and  135  certificate 
holders  to  authorize  a  repair  station  to 
submit  an  SDR  on  their  behalf.  Proposed 
§§  145.63(e)  and  145.79(f)  would  require 
that  the  repair  stations  provide  a  copy 
of  the  report  submitted  by  the  repair 
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station  to  the  part  121. 125,  or  135 
certificate  holder  on  whose  behalf  the 
report  was  submitted.  These  proposed 
sections  would  result  in  increased  costs 
for  the  repair  stations.  However,  these 
proposed  sections  would  allow  for  cost 
savings  by  eliminating  duplicate 
reports;  repair  stations  would  submit 
the  report  for  input  into  the  SDKS 
currently  submitted  by  both  repair 
stations  and  air  carriers. 

The  elimination  of  the  air  carrier 
operator's  duplicate  report  would  not 
diminish  safety.  The  SDR  system  is  used 
to  spot  equipment  malfunction  trends 
and  to  get  an  overview  of  airplane 
mechanical  malfunctions  by  fleet  type; 
they  are  not  intended  to  give  an 
operational  view  of  what  is  wrong  with 
an  operator's  individual  airplane.  Based 
on  the  existing  regulations,  before  an 
airplane  can  be  put  back  into  service, 
the  air  carrier  will  need  to  be  aware  of 
what  was  wrong  and  what  corrective 
actions  were  taken.  Alleviating  the  air 
carrier  operator  of  the  responsibility  of 
submitting  an  SDR  in  this  case  does  not 
lessen  the  information  the  air  carrier 
would  have  about  their  aircraft. 

There  were  2,311  SDR's  from  repair 
stations  entered  into  the  SDR  data  base 
that  also  were  submitted  from  air 
carriers  in  1996.  Each  report  would 
need  to  be  sent  from  the  repair  station 
to  the  air  carrier.  The  FAA  assumes  in 
this  analysis  that  all  reports  are 
photostated  and  mailed.  Over  10  years, 
the  costs  of  these  reports  would  be 
$55,900  (net  present  value,  $39,300). 

Total  quantifiable  costs,  over  10  years, 
siun  to  $738,000  (net  present  value, 
$520,100). 

Proposed  sections  §§  121.703(d), 
125.409(d).  and  135.415(d)  may  reduce 
the  PMI's  workload.  Currently,  all 
reports  go  from  the  certificate  holder  to 
the  Flight  Service  District  Office  (FSDO) 
where  the  PMI  spends  time  reviewing 
the  SDR  before  forwarding  it  to  the 
SDRS  in  Oklahoma  City.  The  proposal 
would  require  certificate  holders  and 
operators  to  submit  these  reports 
directly  to  Oklahoma  City,  thus  possibly 
reducing  the  PMI's  workload.  The 
certificate  holder  or  operator  would  be 
required  to  make  the  SDR  data  available 
to  the  FSDO  for  examination.  Hence, 
while  the  PMI  could  still  remain 
informed,  he  or  she  may  not  have  to 
spend  as  much  time  inspecting  each 
report  and  would  not  have  to  forward 
the  material.  Over  10  years,  this  cost 
savings  would  be  $1.12  million  (net 
present  value,  $786,000). 

Proposed  §§  121.703(e)(13), 
121.704(d)(9),  125.409(e)(13), 
125.410(d)(9).  135.415(e)(13),  and 
135.416(d)(9)  would  add  a  requirement 
that  an  SDR  include  a  unique  control 


number  for  each  occurrence.  This 
proposal  would  yield  cost  savings  that 
would  come  from  both  the  reduction  in 
the  number  of  duplicate  reports  for  the 
same  occiurence  in  the  SDR  data  base 
and  from  the  more  simplified, 
methodical  method  for  the  FAA  and 
industry  to  reference  an  SDR. 
Traditionally,  when  a  supplemental 
report  was  submitted  to  the  SDRS,  it 
was  entered  as  if  it  were  a  separate 
report,  thus  making  it  difficult  to  link  to 
the  original  report.  Using  a  unique 
identification  number  for  each 
occurrence  would  reduce  the  total 
number  of  reports  within  the  SDRS.  The 
potential  cost  savings  would  be  based 
on  the  reduction  in  the  amount  of  time 
spent  to  find  and  link  these  reports 
within  the  SDRS.  Over  10  years,  the  cost 
savings  would  be  $143,800  (net  present 
value.  $101,000).  The  actual  cost 
savings  would  almost  certainly  be  lower 
because  some  certificate  holders  already 
are  using  a  control  number. 

Proposed  sections  §§  121.703(g), 
125.409(g),  and  135.415(g)  would 
reduce  dual  reporting.  When  a  repair 
station  identifies  a  failiu-e.  malfunction, 
or  defect,  this  information  currently  is 
being  reported  by  both  the  repair  station 
and  the  certificate  holder  or  operator. 
Therefore,  information  about  the  same 
problem  may  be  reported  twice  to  the 
FAA.  The  proposed  revision  is  intended 
to  eliminate  these  duplicate  reports.  The 
proposed  rule  would  require  that  the 
part  121. 125.  or  135  certificate  holder 
or  operator  receive  a  copy  of  the  report 
submitted  by  the  repair  station  (these 
costs  were  covered  above). 

Cost  savings  would  accrue,  for  each 
repair,  because  one  less  report  would 
need  to  be  processed.  In  1996,  2.311 
repair  station  SDR's  were  enter  into  the 
SDR  data  base,  so  this  analysis  will 
assume  that  this  nvmiber  of  reports 
would  not  have  to  be  processed.  Over  10 
years,  this  cost  reduction  would  be 
$227,300  (net  present  value,  $194,800). 

Total  cost  savings  over  10  years  siun 
to  $1.54  million  (net  present  value, 
$1.08  million).  Net  cost  savings  would 
be  $802,200  (net  present  value, 
$561,600);  these  savings  could  be  lower 
(1)  if  any  of  the  proposed  sections  the 
FAA  is  calling  for  comment  on  have 
higher  costs  than  those  assumed;  and  (2) 
if  5ie  total  cost  savings  from  using  a 
unique  control  number  is  less  (but  the 
FAA  does  not  have  the  data  to 
determine  how  much  less  it  may  be). 

Analysis  of  Benefits 

These  proposals  would  help  to 
eliminate  the  number  of  duplicate 
reports  that  have  been  entered  into  this 
system.  In  addition,  the  increased 
interval  for  submitting  reports  should 


reduce  the  number  of  supplemental 
reports  filed.  A  more  efficient  system 
would  preserve  and  improve  the 
integrity  of  the  data  base  and  allow  for 
better  and  more  complete  analyses. 
Additional  specific  benefits  of  these 
proposals  include  standardizing 
reporting  procedures  among  air  carriers. 
In  addition  to  the  above,  the  proposed 
regulations  would  enhance  air  carrier 
safety  by  collecting  additional  and  more 
timely  data  that  identify  mechanical 
failiires,  malfunctions,  and  defects  that 
may  be  a  serious  hazard  to  the  operation 
of  an  aircraft.  The  information  collected 
could  be  used  to  develop  and 
implement  corrective  actions  to  help 
prevent  futiure  occurrences  of  these 
fail\u«s.  malfunctions,  and  defects. 

As  noted  above,  the  SDR  system  is 
used  to  identify  trends  and  to  provide 
an  overview  of  product  service  data. 
Identifying  these  trends  coiJd  help  to 
catch  problems  early,  which  could 
allow  AD's  to  be  based  on  better 
information.  In  addition,  an  SDR  will 
give  an  operator  the  ability  to  use  trend 
information  (and  knowledge  of  potential 
problems)  to  better  plan  its  maintenance 
scheduling,  a  major  benefit  for  airplane 
operators.  In  addition,  the  FAA  believes 
that  because  of  the  improved  SDR 
information  resulting  from  these 
proposed  regulations,  additional 
information  and  equipment  malfunction 
trends  could  be  identified  that  would 
lead,  over  time,  to  safer  airplanes. 

Comparison  of  Costs  and  Benefits 

This  proposed  rule  would  result  in 
cost  savings.  Duplicate  reports,  as  well 
as  duplicate  entries  in  the  SDRS,  would 
be  reduced.  The  only  costs  would 
include  software  and  hardware  costs  for 
the  part  121  «ur  carriers  and  copies  of 
reports  from  repair  stations  to  certificate 
holders  who  would  no  longer  need  to 
file  SDR's.  These  proposed  changes  are 
expected  to  generate  net  cost  savings 
over  10  years  of  $802,200  (net  present 
value,  $561,600). 

In  addition  to  eliminating  the  number 
of  duplicate  reports  that  have  been 
entered  into  this  system,  the  proposed 
regulations  would  enhance  air  carrier 
safety  by  collecting  additional  and  more 
timely  data  that  identify  mechanical 
failuires.  malfunctions,  and  defects  that 
may  be  a  serious  hazard  to  the  operation 
of  an  aircraft.  This  data  could  be  used 
to  identify  trends  that  could  help  to 
catch  problems  early  and  to  better  plan 
its  maintenance  scheduling.  All  of  this 
could  lead,  over  time,  to  safer  airplanes. 

Based  on  the  proposed  rule's  cost 
savings  and  benefits,  the  FAA  finds  this 
proposed  rule  to  be  cost  beneficial. 
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Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
estabUshes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rational  for  their 
actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  Act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

For  this  proposed  rule,  the  small 
entity  group  is  considered  to  be  parts 
121, 125,  and  135  air  carriers  (Stand^d 
Industrial  Classification  (SIC)  Code 
4512)  and  part  145  repair  stations  (SIC 
Codes  4581.  7622,  7629,  and  7699).  The 
FAA  has  identified  a  total  of  98  part  121 
air  carriers,  2,118  part  125  and  part  135 
air  carriers,  and  2,790  part  145  repair 
stations  that  would  be  considered  small 
entities. 

These  proposed  regulations  would 
cost  all  air  carriers  $396,400  (net  present 
value,  $280,200)  and  repair  stations 
$64,300  (net  present  value,  $45,100) 
over  the  next  10  years.  On  average,  it 
would  cost  each  air  carrier  $15  per  year 
and  each  repair  station  $1  per  year. 

The  FAA  conducted  the  required 
review  of  this  proposal  and  determined 
that  it  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  605(b),  the  Federal 
Aviation  Administration  certifies  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  FAA  specifically  requests 


comments  from  small  entities  on  this 
certification. 

International  Trade  Impact  Analysis 

In  accordance  with  the  OMB 
memorandiun  dated  March  1983, 
Federal  agencies  engaged  in  rulemaking 
activities  are  required  to  assess  the 
effects  of  regulatory  changes  on 
international  trade.  There  would  be  no 
impact  on  international  trade  for  the 
domestic  certificate  holders  and 
operators  affected  by  this  proposed  rule. 
In  addition,  the  impact  on  both 
domestic  and  foreign  repair  stations 
would  be  the  same,  so  there  would  be 
no  cost  advantage  to  using  either. 
Accordingly,  there  would  be  no  impact 
on  international  trade. 

Federalism  Implications 

The  regulations  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Unfunded  Mandates  Reform  Act 

Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995,  enacted  as  PubUc 
Law  104—4  on  March  22, 1995,  requires 
each  Federal  agency,  to  the  extent 
permitted  by  law,  to  prepare  a  written 
assessment  of  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  the  expenditure 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  $100  million  or  more  (adjusted 
annually  for  inflation)  in  any  1  year. 

Section  204(a)  of  the  Act,  2  U.S.C. 
1534(a),  requires  the  Federal  agency  to 
develop  an  effective  process  to  permit 
timely  input  by  elected  officers  (or  their 
designees)  of  State,  local,  and  tribal 
governments  on  a  proposed  "significant 
intergovernmental  mandate."  A 
"significant  intergovernmental 
mandate"  under  the  Act  is  any 
provision  in  a  Federal  agency  regulation 
that  will  impose  an  enforceable  duty 
upon  State,  local,  and  tribal 
governments,  in  the  aggregate,  of  $100 
million  (adjusted  annually  for  inflation) 
in  any  1  year.  Section  203  of  the  Act,  2 
U.S.C.  1533,  which  supplements  section 
204(a),  provides  that  before  establishing 
any  regulatory  requirements  that  might 
significantiy  or  uniquely  affect  small 
governments,  the  agency  shall  have 
developed  a  plan  that,  among  other 
things,  provides  for  notice  to  potentially 


affected  small  governments,  if  any,  and 
for  a  meaningful  and  timely  opportunity 
to  provide  input  in  the  development  of 
regulatory  proposals. 

This  proposed  rule  does  not  contain 
any  Federal  intergovernmental 
mandates  or  private  sector  mandates. 

List  of  Subjects 

14  CFR  Part  121 

Air  carriers.  Aircraft.  Aviation  safety, 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

14  CFR  Part  125 

Aircraft.  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

14  CFR  Part  135 

Air  taxis,  Aircraft.  Aviation  safety. 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  145 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  Pn^MMed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  parts  121, 
125. 135,  and  145  as  follows: 

PART  121-OPERAT1NG 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Aotharity:  49  U.S.C.  106(g),  40113,  40119, 
44101,  44701-44702.  44705,  44709-44711, 
44713.  44716-44717,  44722,  44901,  44903- 
44904.  44912,  46105. 

2.  Amend  §  121.703  by  revising  the 
section  heading  and  paragraphs  (a),  (c), 
(d),  (e),  and  (f);  redesignating  paragraph 
(g)  as  paragraph  (h);  revising  paragraph 
(h)  and  redesignating  it  as  paragraph  (i); 
and  adding  a  new  paragraph  (g)  to  read 
as  follows: 

§121.703    Service  difficulty  reports 
(operationai). 

(a)  Each  certificate  holder  shall  report 
the  occurrence  or  detection  of  each 
failure,  malfunction,  or  defect 
concerning— 

(1)  Any  fire  and,  when  monitored  by 
a  related  fire- warning  system,  whether 
the  fire-warning  system  functioned 
properly; 

(2)  Any  false  warning  of  fire  or  smoke: 

(3)  An  engine  exhaust  system  that 
causes  damage  to  the  engine,  adjacent 
structure,  equipment,  or  components; 

(4)  An  aircraft  component  mat  causes 
the  accumulation  or  circulation  of 
smoke,  vapor,  or  toxic  or  noxious  fumes; 

(5)  Any  engine  flameout  or  shutdown 
during  flight  or  ground  operations; 
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(6)  A  propeller  feathering  system  or 
ability  of  the  system  to  control 
overspeed; 

(7)  A  fuel  or  fuel-dumping  system  that 
affects  fuel  flow  or  causes  hazardous 
leakage; 

(8)  A  landing  gear  extension  or 
retraction,  or  the  opening  or  closing  of 
landing  gear  doors  during  flight; 

(9)  Any  brake  system  component  that 
results  in  any  detectable  loss  of  brake 
actuating  force  when  the  aircraft  is  in 
motion  on  the  ground; 

(10)  Any  aircraft  component  or  system 
that  results  in  a  rejected  takeoff  after 
initiation  of  the  takeoff  roll  or  the  taking 
of  emergency  actions,  as  defined  by  the 
Aircraft  Fli^t  Manual  or  Pilot's 
Operating  Handbook; 

(11)  Any  emergency  evacuation 
system  or  component  including  any  exit 
door,  passenger  emergency  evacuation 
lighting  system,  or  evacuation 
equipment  foimd  to  be  defective  or  that 
fails  to  perform  the  intended  function 
during  an  actual  emergency  or  during 
training,  testing,  maintenance, 
demonstrations,  or  inadvertent 
deployments;  and 

(12)  Autothrottle,  autoflight,  or  flight 
control  systems  or  components  of  these 
systems. 
***** 

(c)  hi  addition  to  the  reports  required 
by  paragraph  (a)  of  this  section,  each 
certificate  holder  shall  report  any  other 
failure,  malfunction,  or  defect  in  an 
aircraft,  system,  component,  or 
powerplant  that  occurs  or  is  detected  at 
any  time  if  that  failure,  malfunction,  or 
defect  has  endangered  or  may  endanger 
the  safe  operation  of  an  aircraft. 

(d)  Each  certificate  holder  shall 
submit  each  report  required  by  this 
section,  covering  each  24-hour  period 
begiiming  at  0900  local  time  of  each  day 
and  ending  at  0900  local  time  on  the 
next  day,  to  a  centralized  collection 
point  as  specified  by  the  Administrator. 
Each  report  of  occurrences  during  a  24- 
hour  period  shall  be  submitted  to  the 
FAA  within  the  next  96  hoiu's. 
However,  a  report  due  on  Saturday  or 
Sunday  may  be  submitted  on  the 
following  Monday,  and  a  report  due  on 
a  holiday  may  be  submitted  on  the  next 
work  day.  Each  certificate  holder  also 
shall  m^e  the  report  data  available  for 
30  days  for  examination  by  the 
certificate-holding  district  office  in  a 
form  and  manner  acceptable  to  the 
Administrator. 

(e)  The  certificate  holder  shall  submit 
the  reports  required  by  this  section  in  an 
electronic  or  other  form  acceptable  to 
the  Administrator.  After  [1  year  from  the 
effective  date  of  the  rule],  the  certificate 
holder  shall  submit  the  reports  required 


by  this  section  in  an  electronic  form 
acceptable  to  the  Administrator.  The 
reports  shall  include  the  following 
information: 

(1)  The  manufacturer,  model,  and 
serial  number  of  the  aircraft,  engine,  or 
propeller; 

(2)  The  registration  number  of  the 
aircraft; 

(3)  The  operator  designator, 

(4)  The  date  on  which  the  failure, 
malfunction,  or  defect  was  discovered; 

(5)  The  stage  of  flight  or  groimd 
operation  during  which  the  failure, 
malfunction,  or  defect  was  discovered; 

(6)  The  natiu-e  of  the  failure, 
malfunction,  or  defect; 

(7)  The  applicable  Joint  Aircraft 
System/Component  Code; 

(8)  The  total  cycles,  if  applicable,  and 
total  time  of  the  aircraft,  aircraft  engine, 
propeller,  or  component; 

(9)  The  manufactiu-er.  manufacturer 
part  niunber,  part  name,  serial  number, 
and  location  of  the  component  that 
failed,  malfunctioned,  or  was  defective, 
if  applicable; 

(10)  The  manufacturer,  manufacturer 
part  number,  part  name,  serial  nimiber, 
and  location  of  the  part  that  failed, 
malfunctioned,  or  was  defective,  if 
applicable; 

(11)  The  precautionary  or  emergency 
action  taken; 

(12)  Other  information  necessary  for  a 
more  complete  analysis  of  the  cause  of 
the  failure,  malfunction,  or  defect, 
including  available  information 
pertaining  to  type  designation  of  the 
major  component  and  the  time  since  the 
last  maintenance  overhaul,  repair,  or 
inspection;  and 

(13)  A  unique  control  number  for  the 
occurrence,  in  a  form  acceptable  to  the 
Administrator. 

(f)  A  certificate  holder  that  also  is  the 
holder  of  a  Type  Certificate  (including 
a  Supplemental  Type  Certificate),  a 
Parts  Manufacturer  Approval,  or  a 
Technical  Standard  Order  authorization, 
or  that  is  a  licensee  of  a  Type  Certificate 
holder,  need  not  report  a  failure, 
malfunction,  or  defect  under  this 
section  if  the  failure,  malfunction,  or 
defect  has  been  reported  by  that 
certificate  holder  under  §  21.3  of  this 
chapter  or  imder  the  accident  reporting 
provisions  of  49  CFR  part  830. 

(g)  A  report  required  by  this  section 
may  be  submitted  by  a  certificated 
repair  station  when  the  reporting  task 
has  been  assigned  to  that  repair  station 
by  a  part  121  certificate  holder. 
However,  the  part  121  certificate  holder 
remains  primarily  responsible  for 
ensuring  compliance  with  the 
provisions  of  this  section.  The  part  121 
certificate  holder  shall  receive  a  copy  of 


each  report  submitted  by  the  repair 
station. 

(h)  No  person  may  withhold  a  report 
required  by  this  section  although  all 
information  required  by  this  section  is 
not  available. 

(i)  When  a  certificate  holder  gets 
additional  information  concerning  a 
report  required  by  this  section,  the 
certificate  holder  shall  expeditiously 
submit  that  information  as  a  supplement 
to  the  original  report  and  use  the  imique 
control  number  from  the  original  report. 

3.  Add  §  121.704  to  read  as  follows: 

§  1 21 .704    Service  difficulty  reports 
(structural). 

(a)  Each  certificate  holder  shall  report 
the  occurrence  or  detection  of  each 
failure  or  defect  related  to — 

(1)  Corrosion,  cracks,  or  disbonding 
that  requires  replacement  of  the  affected 
part; 

(2)  Corrosion,  cracks,  or  disbonding 
that  requires  rework  or  blendout 
because  the  corrosion,  cracks,  or 
disbonding  exceeds  the  manufacturer's 
established  allowable  damage  limits; 

(3)  Cracks,  fractures,  or  disbonding  in 
a  composite  structure  that  the 
equipment  manufactiuer  has  designated 
as  a  primary  structiu*  or  a  principal 
structural  element;  or 

(4)  Failures  or  defects  repaired  in 
accordance  with  approved  data  not 
contained  in  the  manufactiuer's 
maintenance  manual. 

(b)  hi  addition  to  the  reports  required 
by  paragraph  (a)  of  this  section,  each 
certificate  holder  shall  report  any  other 
failure  or  defect  in  aircraft  structure  that 
occurs  or  is  detected  at  any  time  if  that 
failiu^  or  defect  has  endangered  or  may 
endanger  the  safe  operation  of  an 
aircraft. 

(c)  Each  certificate  holder  shall 
submit  each  report  required  by  this 
section,  covering  each  24-hour  period 
beginning  at  0900  local  time  of  each  day 
and  ending  at  0900  local  time  on  the 
next  day,  to  a  centralized  collection 
point  as  specified  by  the  Administrator. 
Each  report  of  occurrences  dining  a  24- 
hour  period  shall  be  submitted  to  the 
FAA  within  the  next  96  hours. 
However,  a  report  due  on  Saturday  or 
Sunday  may  be  submitted  on  the 
following  Monday,  and  a  report  due  on 
a  holiday  may  be  submitted  on  the  next 
work  day.  Each  certificate  holder  also 
shall  make  the  report  data  available  for 
30  days  for  examination  by  the 
certificate-holding  district  office  in  a 
form  and  manner  acceptable  to  the 
Administrator. 

(d)  The  certificate  holder  shall  submit 
the  reports  required  by  this  section  in  an 
electronic  or  other  form  acceptable  to 
the  Administrator.  After  [1  year  from  the 
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effective  date  of  the  rule],  the  certificate 
holder  shall  submit  the  reports  required 
by  this  section  in  an  electronic  form 
acceptable  to  the  Administrator.  The 
reports  shall  include  the  following 
information: 

(1)  The  manufacturer,  model,  serial 
mmiber,  and  registration  niunber  of  the 
aircraft; 

(2)  The  operator  designator; 

(3)  The  date  on  which  the  feilure  or 
defect  was  discovered; 

(4)  The  stage  of  groimd  operation 
during  which  the  failure  or  defect  was 
discovered; 

(5)  The  part  name,  part  condition,  and 
location  of  the  failure  or  defect; 

(6)  The  applicable  Joint  Aircraft 
System/Component  Code; 

(7)  The  total  cycles,  if  appUcable,  and 
total  time  of  the  aircraft; 

(8)  Other  information  necessary  for  a 
more  complete  analysis  of  the  cause  of 
the  failure  or  defect,  including  corrosion 
classification,  if  applicable,  or  crack 
length  and  available  information 
pertaining  to  type  designation  of  the 
major  component  and  the  time  since  the 
last  maintenance  overhaul,  repair,  or 
inspection;  and 

(9)  A  imique  control  number  for  the 
occurrence,  in  a  form  acceptable  to  the 
Administrator. 

(e)  A  certificate  holder  that  also  is  the 
holder  of  a  Type  Certificate  (including 
a  Supplemental  Type  Certificate),  a 
Parts  Manufacturer  Approval,  or  a 
Technical  Standard  Order  authorization, 
or  that  is  a  licensee  of  a  Type  Certificate 
holder,  need  not  report  a  failiu^  or 
defect  imder  this  section  if  the  failure  or 
defect  has  been  reported  by  that 
certificate  holder  under  §  21.3  of  this 
chapter  or  under  the  accident  reporting 
provisions  of  49  CFR  part  830. 

(f)  A  report  requirea  by  this  section 
may  be  submitted  by  a  certificated 
repair  station  when  the  reporting  task 
has  been  assigned  to  that  repair  station 
by  the  part  121  certificate  holder. 
However,  the  part  121  certificate  holder 
remains  primarily  responsible  for 
ensuring  compUance  with  the 
provisions  of  this  section.  The  part  121 
certificate  holder  shall  receive  a  copy  of 
each  report  sulimitted  by  the  repair 
station. 

(g)  No  person  may  withhold  a  report 
required  by  this  section  although  all 
information  required  by  this  section  is 
not  available. 

(h)  When  a  certificate  holder  gets 
additional  information  concerning  a 
report  required  by  this  section,  the 
certificate  holder  shall  expeditiously 
submit  that  information  as  a  supplement 
to  the  original  report  and  use  the  unique 
control  number  from  the  original  report. 

4.  Revise  §  121.705  to  read  as  follows: 


§121.705    Mechanical  Interruption 
sumntary  raport. 

Each  certificate  holder  shall  submit  to 
the  Administrator,  before  the  end  of  the 
10th  day  of  the  following  month,  a 
summary  report  for  the  previous  month 
of  each  interruption  to  a  flight, 
unscheduled  change  of  aircTaft  en  route, 
unscheduled  stop  or  diversion  from  a 
route,  or  unscheduled  engine  removal 
caused  by  known  or  suspected 
mechanical  difficulties  or  malfunctions 
that  are  not  required  to  be  reported 
under  §  121.703  or  §  121.704  of  this 
part. 

PART  125— CERTIRCATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

5.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701- 
44702,  44705,  44710-44711,  44713,  44716- 
44717,  44722. 

6.  Revise  §  125.409  to  read  as  follows: 

§125.409    Sarvica  difficulty  raporta 
(operational). 

(a)  Each  certificate  holder  shall  report 
the  occurrence  or  detection  of  each 
failure,  malfunction,  or  defect 
concerning— 

(1)  Any  nre  and,  when  monitored  by 
a  related  fire- warning  system,  whether 
the  fire-warning  system  functioned 
properly; 

(2)  Any  false  warning  of  fire  or  smoke; 

(3)  An  engine  exhaust  system  that 
causes  damage  to  the  engine,  adjacent 
structiure,  equipment,  or  components; 

(4)  An  aircraft  component  that  causes 
the  accumulation  or  circulation  of 
smoke,  vapor,  or  toxic  or  noxious  fumes; 

(5)  Any  engine  flameout  or  shutdown 
during  flight  or  ground  operations; 

(6)  A  propeller  feathering  system  or 
ability  of  the  system  to  control 
overspeed; 

(7)  A  fuel  or  fuel-dumping  system  that 
affects  fuel  flow  or  causes  hazardous 
leakage; 

(8)  A  landing  gear  extension  or 
retraction,  or  the  opening  or  closing  of 
landing  gear  doors  during  flight; 

(9)  Any  brake  system  component  that 
results  in  any  detectable  loss  of  brake 
actuating  force  when  the  aircraft  is  in 
motion  on  the  ground; 

(10)  Any  aircraft  component  or  system 
that  results  in  a  rejected  takeoff  after 
initiation  of  the  takeoff  roll  or  the  taking 
of  emergency  actions,  as  defined  by  the 
Aircraft  Flight  Manual  or  Pilot's 
Operating  Handbook; 

(11)  Any  emergency  evacuation 
system  or  component  including  any  exit 


door,  passenger  emergency  evacuation 
lighting  system,  or  evacuation 
equipment  found  to  be  defective  or  that 
fails  to  perform  the  intended  function 
during  an  actual  emergency  or  during 
training,  testing,  maintenance, 
demonstrations,  or  inadvertent 
deployments;  and 

(12)  Autothrottle,  autoflight,  or  flight 
control  systems  or  components  of  these 
systems. 

(b)  For  the  purposes  of  this  section, 
during  flight  means  the  period  from  the 
moment  the  aircraft  leaves  the  surface  of 
the  earth  on  takeoff  until  it  touches 
down  on  landing. 

(c)  In  addition  to  the  reports  required 
by  paragraph  (a)  of  this  section,  each 
certificate  holder  shall  report  any  other 
feiluro,  malfunction,  or  defect  in  an 
aircraft,  system,  component,  or 
powerplant  that  occurs  or  is  detected  at 
any  time  if  that  failure,  malfunction,  or 
defect  has  endangered  or  may  endanger 
the  safe  operation  of  an  aircraft. 

(d)  Each  certificate  holder  shall 
submit  each  report  required  by  this 
section,  covering  each  24-hour  period 
beginning  at  0900  local  time  of  each  day 
and  ending  at  0900  local  time  on  the 
next  day,  to  a  centralized  collection 
point  as  specified  by  the  Administrator. 
Each  report  of  occurrences  during  a  24- 
hour  period  shall  be  submitted  to  the 
FAA  within  the  next  96  hours. 
However,  a  report  due  on  Saturday  or 
Sunday  may  be  submitted  on  the 
following  Monday,  and  a  report  due  on 
a  holiday  may  be  submitted  on  the  next 
work  day.  For  aircraft  operating  in  areas 
where  mail  is  not  collected,  reports  may 
be  submitted  within  24  hours  after  the 
aircraft  returns  to  a  point  where  the  mail 
is  collected.  Each  certificate  holder  also 
shall  make  the  report  data  available  for 
30  days  for  examination  by  the 
certificate-holding  district  office  in  a 
form  and  manner  acceptable  to  the 
Administrator. 

(e)  The  certificate  holder  shall  submit 
the  reports  required  by  this  section  in  an 
electronic  or  other  form  acceptable  to 
the  Administrator.  The  reports  shall 
include  the  following  information: 

(1)  The  manufacturer,  model,  and 
serial  nmnber  of  the  aircraft,  engine,  or 
propeller; 

(2)  The  registration  nimiber  of  the 
aircraft; 

(3)  The  operator  designator; 

(4)  The  date  on  which  the  failure, 
malfunction,  or  defect  was  discovered; 

(5)  The  stage  of  flight  or  ground 
operation  during  which  the  failxu^, 
malfunction,  or  defect  was  discovered; 

(6)  The  nature  of  the  failiu«, 
malfunction,  or  defect; 

(7)  The  applicable  Joint  Aircraft 
System/Component  Code; 
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(8)  The  total  cycles,  if  applicable,  and 
total  time  of  the  aircraft,  aircraft  engine, 
propeller,  or  component; 

(9)  The  manufacturer,  manufacturer 
part  number,  part  name,  serial  number, 
and  location  of  the  component  that 
failed,  malfunctioned,  or  was  defective, 
if  applicable; 

(10)  The  manufacturer,  manufacturer 
part  number,  part  name,  serial  number, 
and  location  of  the  part  that  failed, 
malfunctioned,  or  was  defective,  if 
applicable; 

(11)  The  precautionary  or  emergency 
action  tak6n: 

(12)  Other  information  necessary  for  a 
more  complete  analysis  of  the  cause  of 
the  failure,  malfunction,  or  defect, 
including  available  information 
pertaining  to  type  designation  of  the 
major  component  and  the  time  since  the 
last  maintenance  overhaul,  repair,  or 
inspection;  and 

(13)  A  unique  control  number  for  the 
occurrence,  in  a  form  acceptable  to  the 
Administrator. 

(f)  A  certificate  holder  that  also  is  the 
holder  of  a  Type  Certificate  (including 
a  Supplemental  Type  Certificate),  a 
Parts  Manufacturer  Approval,  or  a 
Technical  Standard  Order  authorization, 
or  that  is  a  licensee  of  a  Type  Certificate 
holder,  need  not  report  a  failure, 
malfunction,  or  defect  imder  this 
section  if  the  failure,  malfunction,  or 
defect  has  been  reported  by  that 
certificate  holder  under  §  21.3  of  this 
chapter  or  under  the  accident  reporting 
provisions  of  49  CFR  part  830. 

(g)  A  report  required  by  this  section 
may  be  submitted  by  a  certificated 
repair  station  when  the  reporting  task 
has  been  assigned  to  that  repair  station 
by  a  part  125  certificate  holder. 
However,  the  part  125  certificate  holder 
remains  primarily  responsible  for 
ensuring  compliance  with  the 
provisions  of  this  section.  The  part  125 
certificate  holder  shall  receive  a  copy  of 
each  report  submitted  by  the  repair 
station. 

(h)  No  person  may  withhold  a  report 
required  by  this  section  although  all 
information  required  by  this  section  is 
not  available. 

(i)  When  a  certificate  holder  gets 
additional  information  concerning  a 
report  required  by  this  section,  the 
certificate  holder  shall  expeditiously 
submit  that  information  as  a  supplement 
to  the  original  report  and  use  the  unique 
control  number  from  the  original  report. 

7.  Add  §  125.410  to  read  as  follows: 

§  1 25.41 0    Service  difficulty  reports 
(structurai). 

(a)  Each  certificate  holder  shall  report 
the  occurrence  or  detection  of  each 
failure  or  defect  related  to — 


(1)  Corrosion,  cracks,  or  disbonding 
that  requires  replacement  of  the  affected 
part; 

(2)  Corrosion,  cracks,  or  disbonding 
that  requires  rework  or  blendout 
because  the  corrosion,  cracks,  or 
disbonding  exceeds  the  manufacturer's 
established  allowable  damage  limits; 

(3)  Cracks,  fractures,  or  disbonding  in 
a  composite  structure  that  the 
equipment  manufacturer  has  designated 
as  a  primary  structure  or  a  principal 
structural  element;  or 

(4)  Failures  or  defects  repaired  in 
accordance  with  approved  data  not 
contained  in  the  manufacturer's 
maintenance  manual. 

(b)  In  addition  to  the  reports  required 
by  paragraph  (a)  of  this  section,  each 
certificate  holder  shall  report  any  other 
failure  or  defect  in  aircraft  structure  that 
occurs  or  is  detected  at  any  time  if  that 
failure  or  defect  has  endangered  or  may 
endanger  the  safe  operation  of  an 
aircraft. 

(c)  Each  certificate  holder  shall 
submit  each  report  required  by  this 
section,  covering  each  24-hour  period 
beginning  at  0900  local  time  of  each  day 
and  ending  at  0900  local  time  on  the 
next  day,  to  a  centralized  collection 
point  as  specified  by  the  Administrator. 
Each  report  of  occurrences  during  a  24- 
hour  period  shall  be  submitted  to  the 
FAA  within  the  next  96  hours. 
However,  a  report  due  on  Saturday  or 
Simday  may  be  submitted  on  the 
following  Monday,  and  a  report  due  on 
a  holiday  may  be  submitted  on  the  next 
work  day.  For  aircraft  operating  in  areas 
where  mail  is  not  collected,  reports  may 
be  submitted  within  24  hours  after  the 
aircraft  retimis  to  a  point  where  the  mail 
is  collected.  Each  certificate  holder  also 
shall  make  the  report  data  available  for 
30  days  for  examination  by  the 
certificate-holding  district  office  in  a 
form  and  manner  acceptable  to  the 
Administrator. 

(d)  The  certificate  holder  shall  submit 
the  reports  required  by  this  section  in  an 
electronic  or  other  form  acceptable  to 
the  Administrator.  The  reports  shall 
include  the  following  information: 

(1)  The  manufacturer,  model,  serial 
number,  and  registration  number  of  the 
aircraft; 

(2)  The  operator  designator; 

(3)  The  date  on  which  the  failure  or 
defect  was  discovered; 

(4)  The  stage  of  ground  operation 
during  which  the  failure  or  defect  was 
discovered; 

(5)  The  part  name,  part  condition,  and 
location  of  the  failure  or  defect; 

(6)  The  applicable  Joint  Aircraft 
System/Component  Code; 

(7)  The  total  cycles,  if  applicable,  and 
total  time  of  the  aircraft; 


(8)  Other  information  necessary  for  a 
more  complete  analysis  of  the  cause  of 
the  failure  or  defect,  including  corrosion 
classification,  if  applicable,  or  crack 
length  and  available  information 
pertaining  to  type  designation  of  the 
major  component  and  the  time  since  the 
last  maintenance  overhaul,  repair,  or 
inspection;  and 

(9)  A  unique  control  number  for  the 
occurrence,  in  a  form  acceptable  to  the 
Administrator. 

(e)  A  certificate  holder  that  also  is  the 
holder  of  a  Type  Certificate  (including 
a  Supplemental  Type  Certificate),  a 
Parts  Manufacturer  Approval,  or  a 
Technical  Standard  Order  authorization, 
or  that  is  a  licensee  of  a  Type  Certificate 
holder,  need  not  report  a  failure  or 
defect  under  this  section  if  the  failure  or 
defect  has  been  reported  by  that 
certificate  holder  under  §  21.3  of  this 
chapter  or  imder  the  accident  reporting 
provisions  of  49  CFR  part  830. 

(f)  A  report  required  by  this  section 
may  be  submitted  by  a  certificated 
repair  station  when  the  reporting  task 
has  been  assigned  to  that  repair  station 
by  the  part  125  certificate  holder. 
However,  the  part  125  certificate  holder 
remains  primarily  responsible  for 
ensuring  compliance  with  the 
provisions  of  this  section.  The  part  125 
certificate  holder  shall  receive  a  copy  of 
each  report  submitted  by  the  repair 
station. 

(g)  No  person  may  withhold  a  report 
required  by  this  section  although  all 
information  required  by  this  section  is 
not  available. 

(h)  When  a  certificate  holder  gets 
additional  information  concerning  a 
report  required  by  this  section,  the 
certificate  holder  shall  expeditiously 
submit  that  information  as  a  supplement 
to  the  original  report  and  use  the  unique 
control  number  from  the  original  report. 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

8.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  44113,  44701- 
44702,  44705,  44709,  44711-44713,  44715- 
44717,44722. 

9.  Amend  §  135.415  by  revising  the 
section  heading  and  paragraphs  (a),  (c), 
(d),  (e),  and  (f);  redesignating  paragraph 
(g)  as  paragraph  (h);  revising  paragraph 
(h)  and  redesignating  it  as  paragraph  (i); 
and  adding  a  new  paragraph  (g)  to  read 
as  follows: 

§135.415    Service  difficulty  reports 
(operational). 

(a)  Each  certificate  holder  shall  report 
the  occurrence  or  detection  of  each 
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failiire,  malfunction,  or  defect 
conceming — 

(1)  Any  fire  and,  when  monitored  by 
a  related  fire-waming  system,  whether 
the  fire-waming  system  functioned 
properly; 

(2)  Any  false  warning  of  fire  or  smoke; 

(3)  An  engine  exhaust  system  that 
causes  damage  to  the  engine,  adjacent 
structure,  equipment,  or  components; 

(4)  An  aircraft  component  that  causes 
the  acctmiulation  or  circulation  of 
smoke,  vapor,  or  toxic  or  noxious  fumes; 

(5)  Any  engine  flameout  or  shutdown 
during  flight  or  ground  operations; 

(6)  A  propeller  feathering  system  or 
ability  of  the  system  to  control 
overspeed; 

(7)  A  fuel  or  fuel-diunping  system  that 
affects  fuel  flow  or  causes  hazardous 
leakage; 

(8)  A  landing  gear  extension  or 
retraction,  or  the  opening  or  closing  of 
landing  gear  doors  during  flight; 

(9)  Any  brake  system  component  that 
results  in  any  detectable  loss  of  brake 
actuating  force  when  the  aircraft  is  in 
motion  on  the  groimd; 

(10)  Any  aircraft  component  or  system 
that  results  in  a  rejected  takeoff  after 
initiation  of  the  takeoff  roll  or  the  taking 
of  emergency  action,  as  defined  by  the 
Aircraft  Flight  Manual  or  Pilot's 
Operating  Handbook; 

(11)  Any  emergency  evacuation 
system  or  component  including  any  exit 
door,  passenger  emergency  evacuation 
lighting  system,  or  evacuation 
equipment  found  to  be  defective,  or  that 
fails  to  perform  the  intended  function 
during  an  actual  emergency  or  diuing 
training,  testing,  maintenance, 
demonstrations,  or  inadvertent 
deployments;  and 

(12)  AutothrotUe,  autoflight,  or  flight 
control  systems  or  components  of  these 
systems. 
***** 

(c)  In  addition  to  the  reports  required 
by  paragraph  (a)  of  this  section,  each 
certificate  holder  shall  report  any  other 
failure,  malfunction,  or  defect  in  an 
aircraft,  system,  component,  or 
powerplant  that  occurs  or  is  detected  at 
any  time  if  that  failure,  malfunction,  or 
defect  has  endangered  or  may  endanger 
the  safe  operation  of  an  aircraft. 

(d)  Each  certificate  holder  shall 
submit  each  report  required  by  this 
section,  covering  each  24-hour  period 
beginning  at  0900  local  time  of  each  day 
and  ending  at  0900  local  time  on  the 
next  day,  to  a  centralized  collection 
point  as  specified  by  the  Administrator. 
Each  report  of  occurrences  during  a  24- 
hour  period  shall  be  submitted  to  the 
FAA  within  the  next  96  hoiirs. 
However,  a  report  due  on  Saturday  or 


Sunday  may  be  submitted  on  the 
following  Monday,  and  a  report  due  on 
a  holiday  may  be  submitted  on  the  next 
work  day.  For  aircraft  operating  in  areas 
where  mail  is  not  collected,  reports  may 
be  submitted  within  24  hours  after  the 
aircraft  returns  to  a  point  where  the  mail 
is  collected.  Each  certificate  holder  also 
shall  make  the  report  data  available  for 
30  days  for  examination  by  the 
certificate-holding  district  office  in  a 
form  and  maimer  acceptable  to  the 
Administrator. 

(e)  The  certificate  holder  shall  submit 
the  reports  required  by  this  section  in  an 
electronic  or  other  form  acceptable  to 
the  Administrator.  The  reports  shall 
include  the  following  information: 

(1)  The  manufacturer,  model,  and 
serial  nimiber  of  the  aircraft,  engine,  or 
propeller; 

(2)  The  registration  number  of  the 
aircraft; 

(3)  The  operator  designator; 

(4)  The  date  on  which  the  failure, 
malfunction,  or  defect  was  discovered; 

(5)  The  stage  of  flight  or  ground 
operation  during  which  the  failure, 
malfunction,  or  defect  was  discovered; 

(6)  The  nature  of  the  failure, 
malfunction,  or  defect; 

(7)  The  applicable  Joint  Aircraft 
System/Component  Code; 

(8)  The  total  cycles,  if  applicable,  and 
total  time  of  the  aircraft,  aircraft  engine, 
propeller,  or  component; 

(9)  The  manufacturer,  manufacturer 
part  number,  part  name,  serial  number, 
and  location  of  the  component  that 
failed,  malfunctioned,  or  was  defective, 
if  applicable; 

(10)  The  manufacturer,  manufacturer 
part  number,  part  name,  serial  number, 
and  location  of  the  part  that  failed, 
malfunctioned,  or  was  defective,  if 
applicable; 

(11)  The  precautionary  or  emergency 
action  taken; 

(12)  Other  information  necessary  for 
more  complete  analysis  of  the  cause  of 
the  failm-e,  malfunction,  or  defect, 
including  available  information 
pertaining  to  type  designation  of  the 
major  component  and  the  time  since  the 
last  maintenance  overhaul,  repair,  or 
inspection;  and 

(13)  A  imique  control  number  for  the 
occurrence,  in  a  form  acceptable  to  the 
Administrator. 

(f)  A  certificate  holder  that  also  is  the 
holder  of  a  Type  Certificate  (including 
a  Supplemental  Tjrpe  Certificate),  a 
Parts  Manufactiirer  Approval,  or  a 
Technical  Standard  Ch'der  authorization, 
or  that  is  a  licensee  of  a  Type  Certificate 
holder,  need  not  report  a  failing, 
malfunction,  or  defect  under  this 
section  if  the  failure,  malfunction,  or 
defect  has  been  reported  by  that 


certificate  holder  imder  §  21.3  of  this 
chapter  or  under  the  accident  reporting 
provisions  of  49  CFR  part  830. 

(g)  A  report  required  by  this  section 
may  be  submitted  by  a  certificated 
repair  station  when  the  reporting  task 
has  been  assigned  to  that  repair  station 
by  a  part  135  certificate  holder. 
However,  the  part  135  certificate  holder 
remains  primarily  responsible  for 
ensuring  compliance  with  the 
provisions  of  this  section.  The  part  135 
certificate  holder  shall  receive  a  copy  of 
each  report  submitted  by  the  repair 
station. 

(h)  No  person  may  withhold  a  report 
required  by  this  section  although  all 
information  required  by  this  section  is 
not  available. 

(i)  When  a  certificate  holder  gets 
additional  information  conceming  a 
report  required  by  this  section,  the 
certificate  holder  shall  expeditiously 
submit  that  information  as  a  supplement 
to  the  original  report  and  use  the  imique 
control  number  from  the  original  report. 

10.  Add  §  135.416  to  read  as  follows: 

§135.416    Service  difficulty  raports 
(structural). 

(a)  Each  certificate  holder  shall  report 
the  occurrence  or  detection  of  each 
failure  or  defect  related  to — 

(1)  Corrosion,  cracks,  or  disbonding 
that  requires  replacement  of  the  affected 
part; 

(2)  Corrosion,  cracks,  or  disbonding 
that  requires  rework  or  blendout 
because  the  corrosion,  cracks,  or- 
disbonding  exceeds  the  manufacturer's 
established  allowable  damage  limits; 

(3)  Cracks,  fiactures,  or  disbonding  in 
a  composite  structure  that  the 
equipment  manufacturer  has  designated 
as  a  primary  structure  or  a  principal 
structiual  element;  or 

(4)  Failures  or  defects  repaired  in 
accordance  with  approved  data  not 
contained  in  the  manufacturer's 
maintenance  manual. 

(b)  In  addition  to  the  reports  required 
by  paragraph  (a)  of  this  section,  each 
certificate  holder  shall  report  any  other 
failure  or  defect  in  aircraft  stmcture  that 
occurs  or  is  detected  at  any  time  if  that 
failure  or  defect  has  endangered  or  may 
endanger  the  safe  operation  of  an 
aircraft. 

(c)  Each  certificate  holder  shall 
submit  each  report  required  by  this 
section,  covering  each  24-hour  period 
beginning  at  0900  local  time  of  each  day 
and  ending  at  0900  local  time  on  the 
next  day,  to  a  centralized  collection 
point  as  specified  by  the  Administrator. 
Each  report  of  occurrences  during  a  24- 
hour  period  shall  be  submitted  to  the 
FAA  within  the  next  96  hours. 
However,  a  report  due  on  Saturday  or 
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Sunday  may  be  submitted  on  the 
following  Monday,  and  a  report  due  on 
a  holiday  may  be  submitted  on  the  next 
work  day.  For  aircraft  operating  in  areas 
where  mail  is  not  collected,  reports  may 
be  submitted  within  24  hours  after  the 
aircraft  returns  to  a  point  where  the  mail 
is  collected.  Each  certificate  holder  also 
shall  make  the  report  data  available  for 
30  days  for  examination  by  the 
certificate-holding  district  office  in  a 
form  and  manner  acceptable  to  the 
Administrator. 

(d)  The  certificate  holder  shall  submit 
the  reports  required  by  this  section  in  an 
electronic  or  other  form  acceptable  to 
the  Administrator.  The  reports  shall 
include  the  following  information: 

(1)  The  manufacturer,  model,  serial 
number,  and  registration  number  of  the 
aircraft; 

(2)  The  operator  designator; 

(3)  The  date  on  which  the  failure  or 
defect  was  discovered; 

(4)  The  stage  of  groimd  operation 
during  which  the  failure  or  defect  was 
discovered; 

(5)  The  part  name,  part  condition,  and 
location  of  the  failure  or  defect; 

(6)  The  applicable  Joint  Aircraft 
System/Component  Code; 

(7)  The  total  cycles,  if  applicable,  and 
total  time  of  the  aircraft; 

(8)  Other  information  necessary  for  a 
more  complete  analysis  of  the  cause  of 
the  failure  or  defect,  including  corrosion 
classification,  if  applicable,  or  crack 
length  and  available  information 
pertaining  to  type  designation  of  the 
major  component  and  the  time  since  the 
last  maintenance  overhaul,  repair,  or 
inspection;  and 

(9)  A  unique  control  number  for  the 
occvurence,  in  a  form  acceptable  to  the 
Administrator. 

(e)  A  certificate  holder  that  also  is  the 
holder  of  a  Type  Certificate  (including 
a  Supplemental  Type  Certificate),  a 
Parts  Manufactvirer  Approval,  or  a 
Technical  Standard  Order  authorization, 
or  that  is  a  licensee  of  a  Type  Certificate 
holder,  need  not  report  a  failure  or 
defect  under  this  section  if  the  failure  or 
defect  has  been  reported  by  that 
certificate  holder  under  §  21.3  of  this 
chapter  or  under  the  accident  reporting 
provisions  of  49  CFR  part  830. 

(f)  A  report  required  by  this  section 
may  be  submitted  by  a  certificated 
repair  station  when  the  reporting  task 
has  been  assigned  to  that  repair  station 
by  the  part  135  certificate  holder. 
However,  the  part  135  certificate  holder 
remains  primarily  responsible  for 
ensuring  compliance  with  the 
provisions  of  this  section.  The  part  135 
certificate  holder  shall  receive  a  copy  of 
each  report  submitted  by  the  repair 
station. 


(g)  No  person  may  withhold  a  report 
required  by  this  section  although  all 
information  required  by  this  section  is 
not  available. 

(h)  When  a  certificate  holder  gets 
additional  information  concerning  a 
report  required  by  this  section,  the 
certificate  holder  shall  expeditiously 
submit  that  information  as  a  supplement 
to  the  original  report  and  use  the  unique 
control  niunber  from  the  original  report. 

11.  Revise  §  135.417  to  read  as 
follows: 

§  1 35.41 7    Mechanical  interruption 
summary  report 

Each  certificate  holder  shall  submit  to 
the  Administrator,  before  the  end  of  the 
10th  day  of  the  following  month,  a 
summary  report  for  the  previous  month 
of  each  interruption  to  a  flight, 
imscheduled  change  of  aircraft  en  route, 
imscheduled  stop  or  diversion  from  a 
route,  or  unscheduled  engine  removal 
caused  by  known  or  suspected 
mechanical  difficulties  or  malfunctions 
that  are  not  required  to  be  reported 
under  §  .135.415  or  §  135.416  of  this 
part. 

PART  145— REPAIR  STATIONS 

12.  The  authority  citation  for  part  145 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701- 
44702,  44707,  44717. 

13.  Amend  §  145.63  by  revising 
paragraphs  (a)  and  (c)  and  adding 
paragraphs  (d)  and  (e)  to  read  as  follows: 

§  1 45.63    Reports  of  defects  or  unairworthy 
conditions. 

(a)  Each  certificated  domestic  repair 
station  shall,  within  96  hours  after  it 
discovers  any  serious  defect  in,  or  other 
recurring  unairworthy  condition  of,  an 
aircraft,  powerplant,  or  propeller,  or  any 
component  of  any  of  them,  submit  a 
report  to  a  central  collection  point  as 
specified  by  the  Administrator.  The 
report  shall  be  made  in  a  form  and  in 
a  manner  acceptable  to  the 
Administrator,  describing  the  defect  or 
unairworthy  condition  completely 
without  withholding  any  pertinent 
information. 
***** 

(c)  The  holder  of  a  domestic  repair 
station  certificate  that  also  is  the  holder 
ofa  part  121,  part  125,  or  part  135 
certificate,  a  Type  Certificate  (including 
a  Supplemental  Type  Certificate),  a 
Parts  Manufacturer  Approval,  or  a 
Technical  Standard  Order 
Authorization,  or  that  is  the  licensee  of 
a  Type  Certificate  holder,  need  not 
report  a  failure,  malfunction,  or  defect 
imder  this  section  if  the  failure, 
malfunction,  or  defect  has  been  reported 


by  it  under  §  21.3,  §  121.703,  §  121.704. 
§  125.409,  §  125.410,  §  135.415,  or 
§  135.416  of  this  chapter. 

(d)  A  certificated  domestic  repair 
station  may  submit  a  Service  Difficulty 
Report  (operational  or  structiu^)  for — 

(1)  A  part  121  certificate  holder  imder 
§  121.703(g)  or  §  121.704(f)  provided 
that  the  report  meets  the  requirements 
of  §§  121.703(d)  and  121.703(e),  or 

§§  121.704(c)  and  121.704(d)  of  this 
chapter,  as  appropriate; 

(2)  A  part  125  certificate  holder  imder 
§  125.409(g)  or  §  125.410(f)  provided 
that  the  report  meets  the  requirements 
of  §§  125.409(d)  and  125.409(e),  or 

§§  125.410(c)  and  125.410(d)  of  this 
chapter,  as  appropriate; 

(3)  A  part  135  certificate  holder  under 
§  135.415(g)  or  §  135.416(f)  provided 
that  the  report  meets  the  requirements 
of  §§  135.415(d)  and  135.415(e),  or 

§§  135.416(c)  and  135.416(d)  of  this 
chapter,  as  appropriate. 

(e)  A  certificated  domestic  repair 
station  authorized  to  report  a  failure, 
malfunction,  or  defect  imder  paragraph 
(d)  of  this  section  shall  not  report  the 
same  failure,  malfunction,  or  defect 
under  paragraph  (a)  of  this  section.  A 
copy  of  the  report  submitted  under 
paragraph  (d)  of  this  section  shall  be 
forwarded  to  the  certificate  holder. 

14.  Amend  §  145.79  by  revising 
paragraphs  (c)  and  (d)  and  adding 
paragraphs  (e)  and  (f)  to  read  as  follows: 


§  1 45.79    Records  and  reports. 

***** 

(c)  Each  certificated  foreign  repair 
station  shall,  within  96  hours  after  it 
discovers  any  serious  defect  in,  or  other 
recurring  imairworthy  condition  of,  any 
aircraft,  powerplant,  propeller,  or  any 
component  of  any  of  them,  submit  a 
report  to  a  central  collection  point  as 
specified  by  the  Administrator.  The 
report  shall  be  made  in  a  form  and  in 

a  manner  acceptable  to  the 
Administrator,  describing  the  defect  or 
unairworthy  condition  completely 
without  withholding  any  pertinent 
information. 

(d)  The  holder  of  a  foreign  repair 
station  certificate  that  also  is  the  holder 
of  a  Type  Certificate  (including  a 
Supplemental  Type  Certificate),  a  Parts 
Manufactxuer  Approval,  or  a  Technical 
Standard  Order  Authorization  or  that  is 
the  licensee  of  a  Type  Certificate  holder 
need  not  report  a  failure,  malfunction, 
or  defect  under  this  section  if  the 
failure,  malfunction,  or  defect  has  been 
reported  by  it  under  §  2 1 . 3  of  this 
chapter. 

(e)  A  certificated  foreign  repair  station 
may  submit  a  Service  Difficulty  Report 
(operational  or  structural)  for — 
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(1)  A  part  121  certificate  holder  under 
§  121.703(g)  or  §  121.704(f)  provided 
that  the  report  meets  the  requirements 
of  §§  121.703(d)  and  121.703(e)  or 

§§  121.704(c)  and  121.704(d)  of  this 
chapter,  as  appropriate; 

(2)  A  part  125  certificate  holder  imder 
§  125.409(g)  or  §  125.410(f)  provided 
that  the  report  meets  the  requirements 
of  §§  125.409(d)  and  125.409(e)  or 


§§  125.410(c)  and  125.410(d)  of  this 
chapter,  as  appropriate; 

(3)  A  part  135  certificate  holder  under 
§  135.415(g)  or  §  135.416(f)  provided 
that  the  report  meets  the  requirements 
of  §§  135.415(d)  and  135.415(e)  or 
§§  135.416(c)  and  135.416(d)  of  this 
chapter,  as  appropriate. 

(f]  A  certificated  foreign  repair  station 
authorized  to  report  a  failure, 
malfunction,  or  defect  imder  paragraph 
(e)  of  this  section  shall  not  report  the 


same  failure,  malfunction,  or  defect 
under  paragraph  (c)  of  this  section.  A 
copy  of  the  report  submitted  under 
paragraph  (e)  of  this  section  shall  be 
forwarded  to  the  certificate  holder. 

Issued  in  Washington,  D.C.,  on  April  7, 
1999. 

Nicholas  L.  Lacey, 
Director,  Flight  Standards  Service. 
(FR  Doc.  99-9299  Filed  4-14-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  107 

[DocKet  No.  RSPA-99-5137  (HiM-208C)] 

RIN  2137-AD17 

Hazardous  IMaterials  Transportation; 
Registration  and  Fee  Assessment 
Program 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  RSPA  is  proposing  changes  to 
the  current  registration  and  fee 
assessment  program  for  persons  who 
transport  or  offer  for  transportation 
certain  categories  and  quantities  of 
hazardous  materials.  The  proposed 
changes  would  increase  the  number  of 
persons  required  to  register  and  increase 
the  annual  registration  fee  for  shippers 
and  carriers  who  are  not  a  small 
business  under  Small  Business 
Administration  criteria.  The  proposed 
changes  are  intended  to  raise  additional 
funds  to  enhance  support  for  the 
national  Hazardous  Materials 
Emergency  Preparedness  Grants 
Program. 

dates:  Written  Comments:  Comments 
must  be  received  on  or  before  June  14, 
1999. 

Public  Meeting  Date:  A  public 
meeting  will  be  held  on  May  25, 1999; 
from  9:00  a.m.  to  4:00  p.m.  An 
additional  meeting  may  be  scheduled  if 
there  is  substantial  interest. 
ADDRESSES:  Written  Comments:  Address 
comments  to  the  Dockets  Unit,  U.S. 
Department  of  Transportation,  Room  PL 
401,  400  Seventh  St.,  SW,  Washington, 
DC  20590-0001.  Comments  should 
identify  the  docket  number  RSPA-99- 
5137  (HM-208C)  and  should  be 
submitted  in  two  copies.  Persons 
wishing  to  receive  confirmation  of 
receipt  of  their  comments  should 
include  a  self-addressed  stamped 
postcard.  Comments  may  also  be 
submitted  by  e-mail  to:  http:// 
dms.dot.gov,  or  by  fax  to  (202)  366- 
3753.  The  Dockets  Unit  is  located  on  the 
Plaza  Level  of  the  Nassif  Building  at  the 
U.S.  Department  of  Transportation  at 
the  above  address. 

Public  dockets  may  be  viewed 
between  the  hours  of  10:00  a.m.  and 
5:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Internet  users 
may  access  all  comments  and  related 
background  materials  by  using  the 
Universal  Resource  Locator  (URL)  http:/ 


/dms. dot.gov.  An  electronic  copy  of  this 
dociunent  may  be  downloaded  using  a 
modem  and  suitable  communications 
software  from  the  Government  Printing 
Office  Electronic  Bulletin  Board  Service 
at  (202)  512-1661. 

Public  Meeting:  The  public  meeting 
will  be  held  in  room  3200-3204  at  the 
U.S.  Department  of  Transportation's 
Nassif  building,  400  Seventh  Street  SW, 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATK)N  CONTACT:  Mr. 
David  Donaldson,  Office  of  Hazardous 
Materials  Planning  and  Analysis,  (202) 
366-4484,  or  Ms.  Jodi  George,  Office  of 
Hazardous  Materials  Standards,  (202) 
366-8553,  RSPA,  Department  of 
Transportation,  400  Seventh  Street  SW, 
Washington,  DC  20590-0001. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Current  Registration  Pmgram 

In  1990,  amendments  to  Federal 
hazardous  materials  transportation  law, 
now  codified  at  49  U.S.C.  5101  et  seq. 
(the  law),  required  the  Secretary  of 
Transportation  to  establish  a  registration 
program.  The  Secretary  delegated  this 
authority  to  the  Administrator,  Research 
and  Special  Programs  Administration 
(RSPA).  49  CFR  1.53(b)(1).  The  purpose 
of  the  registration  program  is  to  gather 
information  about  the  transportation  of 
hazardous  materials  and  to  fund  a  grants 
program  to  support  hazardous  materials 
emergency  response  planning  and 
training  activities  by  State  and  local 
governments.  Under  49  U.S.C.  5108, . 
each  person  who  transports  or  causes  to 
be  transported  in  commerce  one  or  more 
of  the  categories  of  hazardous  materials 
listed  below  must  file  a  registration 
statement  with  RSPA  and  pay  an  annual 
registration  fee: 

(1)  A  highway-route  controlled 
quantity  of  Class  7  (radioactive) 
materials; 

(2)  More  than  25  kilograms  (55 
pounds)  of  a  Division  1.1, 1.2,  or  1.3 
(explosive)  material  in  a  motor  vehicle, 
rail  car,  or  freight  container; 

(3)  A  package  containing  more  than 
one  liter  (1.06  quarts)  of  a  hazardous 
material  the  Secretary  designates  as 
extremely  toxic  by  irihalation,  which 
has  been  identified  as  a  material 
meeting  a  criterion  of  a  Zone  A  material 
that  is  toxic  by  inhalation; 

(4)  A  hazardous  material  in  a  bulk 
packaging,  container,  or  tank  if  the 
packaging,  container,  or  tank  has  a 
capacity  equal  to  or  greater  than  13,248 
liters  (3,500  gallons)  or  more  than  13.24 
cubic  meters  (468  cubic  feet);  or 

(5)  A  shipment  in  other  than  a  bulk 
packaging  of  2,268  kilograms  (5,000 
pounds)  or  more  of  a  class  of  hazardous 


materials  for  which  placarding  of  a 
vehicle,  rail  car,  or  freight  container  is 
required. 

In  addition,  49  U.S.C.  5108(a)(2) 
permits  RSPA  to  require  registration  by 
each  person  who: 

(1)  Transports  or  causes  to  be 
transported  hazardous  material  in 
commerce  but  does  not  engage  in  the 
activities  listed  above;  or 

(2)  Manufactures,  fabricates,  marks, 
maintains,  reconditions,  repairs,  or  tests 
packagings  that  the  person  represents, 
marks,  certifies,  or  sells  for  use  in 
transporting  in  commerce  hazardous 
materials. 

Section  5108(g)  allows  RSPA  to  set 
the  registration  fee  at  an  amoimt 
between  $250  and  $5,000,  based  on  one 
or  more  of  the  following  factors: 

(1)  The  gross  revenues  from  the 
transportation  of  hazardous  materials; 

(2)  The  types  of  hazardous  materials 
transported  or  caused  to  be  transported; 

(3)  The  quantities  of  hazardous 
materials  transported  or  caused  to  be 
transported; 

(4)  The  number  of  shipments  of 
hazardous  materials; 

(5)  The  number  of  activities  which  a 
person  carries  out  for  which  filing  a 
registration  statement  is  required; 

(6)  The  threat  to  property, 
individuals,  and  the  environment  from 
an  accident  or  incident  involving  the 
hazardous  materials  transported  or 
caused  to  be  transported; 

(7)  The  percentage  of  gross  revenues 
which  are  derived  from  the  transport  of 
hazardous  materials; 

(8)  The  amount  of  funds  which  are 
made  available  to  carry  out  the 
emergency  response  planning  and 
training  grants  program;  and 

(9)  Such  other  factors  RSPA  considers 
appropriate. 

Section  5108(i)(2)  specifically  excepts 
the  following  persons  from  the 
registration  requirements: 

(1)  A  department,  agency,  or 
instrumentality  of  the  United  States 
Government; 

(2)  An  authority  of  a  State  or  political 
subdivision  of  a  State; 

(3)  An  employee  of  a  department, 
agency,  instrumentality,  or  authority 
carrying  out  official  duties;  and 

(4)  An  employee  of  a  hazmat 
employer,  which  for  the  purposes  of 
registration  includes  the  owner-operator 
of  a  motor  vehicle  that  transports  in 
commerce  hazardous  materials,  if  that 
vehicle  at  the  time  of  those  activities, 
leased  to  a  registered  motor  carrier 
imder  a  30-day  or  longer  lease  as 
prescribed  in  49  CFR  part  376  or  an 
equivalent  contractual  agreement. 

Section  5108(a)(4)  permits  RSPA  to 
waive  the  registration  requirements  for 


Federal  Register /Vol.  64,  No.  72  /  Thursday,  April  15,  1999  /  Proposed  Rules 


18787 


a  person  not  domiciled  in  the  United 
States  that  solely  offers  hazardous 
materials  for  transportation  in 
commerce  to  the  United  States  from  a 
place  outside  the  United  States  if  the 
coimtry  of  which  such  person  is  a 
domiciliary  does  not  require  persons 
domiciled  in  the  United  States  who 
solely  offer  hazardous  materials  for 
transportation  to  the  foreign  coimtry 
from  places  in  the  United  States  to  file 
registration  statements,  or  to  pay  fees, 
for  making  such  an  offer.  In  1995,  this 
exception  for  foreign  ofiisrors  was 
incorporated  into  the  regulations  at  49 
CFR  107.606(a)(6). 

In  establishing  the  registration 
program,  RSPA  chose  to  require 
registration  by  only  those  persons  imder 
a  statutory  obligation  to  register  and  to 
impose  the  minimum  $250  fee  on  those 
persons,  plus  an  additional  fee, 
currently  set  at  $50,  to  pay  for  the  costs 
of  processing  the  registration 
statements,  as  authorized  by  49  U.S.C. 
5108(g).  All  registrants  pay  the  same 
registration  fee,  regardless  of  their  size, 
their  income,  or  the  extent  to  which 
they  engage  in  hazardous  materials 
transportation  activities. 

The  current  regidations,  in 
§  107.608(a),  require  the  annual 
submission  of  a  registration  statement. 
Section  107.620  requires  each  registrant 
to  maintain  a  copy  of  its  registration 
statement  and  the  certificate  of 
registration  issued  by  RSPA  at  its 
principal  place  of  business  for  three 
years.  In  addition,  each  highway  carrier 
and  vessel  operator  is  required  to  keep 
a  copy  of  the  current  registration 
certificate  or  another  document  bearing 
the  registration  number  on  board  each 
vehicle  or  vessel  carrying  the  types  and 
quantities  of  hazardous  materials  that 
require  registration. 

In  each  of  the  seven  years  since  1992, 
when  offerors  and  transporters  were 
first  required  to  register,  RSPA  has 
received  approximately  27,000 
registration  statements  and  an  average  of 
$6.9  miUion  to  support  the  HMEP 
Grants  Program. 

B.  Hazardous  Materials  Emergency 
Preparedness  (HMEP)  Grants  Program 

1.  Piupose  and  Achievements  of  the 
HMEP  Grants  Program 

The  HMEP  Grants  Program,  as 
mandated  by  the  law,  establishes  a  role 
for  the  Federal  government  in  providing 
financial  and  technical  assistance, 
national  direction,  and  guidance  to 
enhance  State,  local,  and  tribal 
hazardous  materials  emergency 
planning  and  training.  The  HMEP 
Grants  Program  is  designed  to  build 
upon  existing  programs  and  to  support 


the  working  relationships  within  the 
National  Response  System  and  the 
Emergency  Planning  and  Commimity 
Right-To-Know  Act  of  1986  (Title  lU).  42 
U.S.C.  11001  et  seq.  The  grants  are  used 
to  develop,  improve,  and  implement 
emergency  plans,  to  train  public  sector 
hazardous  materials  emergency 
response  employees  to  respond  to 
accidents  and  incidents  involving 
hazardous  materials,  to  determine  flow 
patterns  of  hazardous  materials  within  a 
State  and  between  States,  and  to 
determine  the  need  within  a  State  for 
regional  hazardous  materials  emergency 
response  teams. 

The  grants  program  was  designed  to 
encoiu^e  the  growth  of  hazardous 
materials  planning  and  training 
programs  of  State,  local  and  tribal 
governments.  To  ensure  this  growth. 
Sections  5116(a)(2)(A)  and  5116(b)(2)(A) 
of  the  law  require  a  State  or  Native 
American  tribe  applying  for  grants  to 
certify  that  the  amount  it  expends  on 
hazardous  materials  planning  and 
training,  not  counting  Federal  funds, 
will  at  least  equal  the  average  amount 
spent  for  these  purposes  during  the  last 
two  fiscal  years.  The  HMEP  grants 
therefore  represent  additional  funds  that 
supplement  the  amoimt  already  being 
provided  by  the  State  or  tribe.  To  further 
encourage  growth  in  planning  and 
training  funds.  Section  5116(e)  limits 
the  Federal  share  of  the  costs  of  the 
additional  activity  for  which  the  grants 
are  made  to  80  percent,  thus  requiring 
the  State  or  tribe  to  provide  20  percent 
of  these  additional  costs.  By  accepting 
an  HMEP  grant,  the  State  or  tribe 
commits  itself  not  only  to  maintaining 
its  previous  level  of  support,  but 
increasing  that  level  by  an  amoimt 
representing  20  percent  of  the  funds 
newly  expended  on  grant-supported 
activities  each  year.  For  example,  an 
HMEP  grant  of  $100,000  requires  an 
additional  commitment  of  $25,000  in 
State  or  tribal  funds  over  the  average 
amount  expended  by  th%  agency  during 
the  previous  two  years.  These  additional 
State  or  tribal  funds  may  be  provided  in 
the  form  of  direct  fiscal  support  or 
through  the  provision  of  in-kind 
resources. 

Effective  responses  to  hazardous 
materials  incidents  depend  on  the 
extent  and  quality  of  planning  and 
training.  Generally,  a  State  Emergency 
Response  Commission  (SERC) 
coordinates  the  activities  of  the  Local 
Emergency  Planning  Committees 
(LEPCs).  The  nation's  more  than  3,000 
LEPCs  prepare  and,  in  the  case  of  an 
emergency,  implement  emergency  plans 
that  delineate  how  responders 
coordinate  activities  at  the  scene  of  an 
incident.  Emergency  plans  include:  (1) 


commodity  flow  studies  to  determine 
the  materials  most  likely  to  create  an 
emergency;  (2)  exercise  plans  to  test  the 
effectiveness  of  emergency  response; 
and  (3)  training  requirements  for 
responders.  RSPA  awards  grants  to 
agencies  designated  by  a  State  or 
territorial  Governor  or  tribal  leader. 
These  agencies  are  primarily  emergency 
response  and  environmental  protection 
agencies  and  Native  American  tribal 
governments.  The  designated  agency 
distributes  funds  within  the  State, 
territory,  or  Native  American  tribe  in 
accordance  with  HMEP  grant  rules  and 
required  certifications.  Each  grant  is 
made  in  two  portions.  Under  49  U.S.C. 
5116(a),  the  first  portion  of  grant  funds 
is  awarded  for  developing,  improving, 
and  implementing  emergency  plans 
under  Tide  Hi;  conducting  commodity 
flow  studies;  and  determining  the  need 
for  regional  hazardous  materials 
response  teams.  In  each  year,  RSPA 
allocates  approximately  40  percent  of 
the  grant  funds  for  emergency 
preparedness  planning  purposes. 

The  second  portion  of  the  grant  is 
designated  for  training.  RSPA  allocates 
approximately  60  percent  of  the  grant 
funds  for  emergency  preparedness 
training  purposes.  This  portion  is  used 
to  train  public  sector  employees  to 
respond  safely  and  efficiently  to 
accidents  and  incidents  involving 
hazardous  materials.  The  people  trained 
include  paid  and  volunteer  firefighters, 
police,  and  emergency  medical  service 
providers.  The  designated  agencies 
distribute  the  major  portion  of  the  grants 
.  to  local  emergency  response 
organizations.  This  system  promotes 
representation  of  many  interests  within 
a  State  or  territory. 

The  States  are  also  required  by 
Section  5116(a)(2)(B)  to  pass  at  least  75 
percent  of  the  planning  grant  amount  to 
LEPC's  to  develop  emergency  plans,  and 
by  Section  5116(b)(2)(C)  to  make 
available  at  least  75  percent  of  the 
training  grant  amount  for  training  public 
sector  employees  employed  or  used  by 
a  political  subdivision  of  the  State. 
These  provisions  ensure  that  funds  are 
provided  to  the  local  emergency 
response  teams  for  plarming  purposes, 
and  that  training  is  provided  to  first 
responders. 

Since  1993,  all  States  and  territories 
and  35  Native  American  tribes  have 
been  awarded  planning  and  training 
grants  totaling  $38.6  million.  These 
grants,  which  were  supplemented  by 
funds  from  States,  tribes,  and  local 
agencies,  were  used  to: 

•  Train  576,000  hazardous  materials 
responders; 

•  Conduct  1,825  commodity  flow 
studies; 


18788  Federal  Register /Vol.  64.  No.  72 /Thursday.  April  15,  1999  /  Proposed  Rules 


•  Write  or  update  more  than  1 ,000 
emergency  plans  during  the  first  grant 
period,  1,200  in  the  second,  4,475  in  the 
third,  and  5,775  in  the  fourth; 

•  Conduct  2,850  emergency  response 
exercises;  and 

•  Assist  1,200  LEPCs  during  the  first 
year.  2,225  in  the  second,  2,150  in  the 
third,  and  1,900  in  the  fourth. 

In  addition,  over  the  past  six  years, 
HMEP  Grants  Program  funds  have  been 
used  to  support  the  following  related 
activities  in  the  total  amounts  indicated: 

•  $2.1  million  for  development  and 
periodic  updating  of  a  national 
curriculum  of  courses  necessary  to  train 
public  sector  emergency  response  and 
preparedness  teams.  The  curriculum 
guidelines,  developed  by  a  committee  of 
Federal,  State,  and  local  experts, 
include  criteria  for  establishing  training 
programs  for  emergency  responders  at 
five  progressively  more  skilled  levels: 
first  responder  awareness,  first 
responder  operations,  hazardous 
materials  technician,  hazardous 
materials  specialist,  and  on-scene 
commander.  To  date,  there  have  been 
three  major  and  many  minor  updates  to 
the  curriculum  guidelines.  The 
guidelines  are  used  to  qualify  courses 
for  inclusion  in  the  list.  In  this  way,  a 
national  list  of  courses  is  generated  in 
full  partnership  with  the  States  and 
other  interested  parties.  In  addition, 
RSPA  used  some  of  the  registration  fees 
to  distribute  more  than  16,000  copies  of 
the  HMEP  interagency-developed 
curriculum  guidelines  to  grantees, 
LEPCs,  SERCs.  and  local  fire 
departments.  A  small  portion  of  the 
funds  is  used  for  coordination  with 
other  Federal  agencies  through  the 
National  Response  Team  Training/ 
Curriculum  Sub-(;ommittee,  chaired  by 
RSPA.  The  guidelines  are  available  from 
the  Federal  Emergency  Management 
Agency  (FEMA)  via  its  internet  web  site 
at  http://wvkrw.fema.gov/emi/hmep  or  by 
calling  FEMA  at  301-447-1009. 

•  $1,7  million  to  monitor  public 
sector  emergency  response  planning  and 
training  for  an  accident  or  incident 
involving  hazardous  materials,  and  to 
provide  technical  assistance  to  a  State  or 
Native  American  tribe  for  carrying  out 
emergency  response  training  and 
planning  for  an  accident  or  incident 
involving  hazardous  materials. 

•  $3.3  million  for  periodic  updating 
and  distribution  of  the  North  American 
Emergency  Response  GuWebook. 

•  $0.5  million  for  supplemental 
grants  to  the  International  Association 
of  Fire  Fighters  (lAFF)  to  train 
instructors  to  conduct  hazardous 
materials  response  training  programs. 


•  $2.0  million  for  administrative  costs 
of  carrying  out  the  HMEP  Grants 
Program. 

The  HMEP  Grants  Program  has 
allowed  RSPA  to  support  a  wide  array 
of  emergency  preparedness  planning 
and  training  activities  of  States  and 
Native  American  tribes,  thereby 
enabling  them  to  better  respond  to 
numerous  hazardous-materials-related 
emergencies.  The  experiences  of 
emergency  response  personnel  in  actual 
emergency  situations  during  the  last  six 
years  demonstrate  the  effectiveness  of 
the  grants  program.  A  few  representative 
examples  attest  to  the  benefits  of  this 
program: 

•  On  October  25, 1995,  a  tank  car 
containing  nitrogen  tetroxide  ruptured 
in  Bogalusa,  Louisiana,  causing 
evacuation  of  a  large  part  of  the  town. 
The  emergency  plans  of  St.  Tanunany 
and  Washington  parishes,  written  and 
updated  in  part  with  HMEP  grants 
funds,  were  implemented  diuing  this 
accident.  Sergeant  Robert  Pinero  of  the 
Louisiana  State  Police  said.  "Twelve 
State  and  local  agencies  involved  in  the 
Bogalusa  response  received  training 
because  of  the  HMEP  Grants  Program 
and  we  were  able  to  effectively  respond 
to  this  accident." 

•  On  April  21. 1996,  an  explosion  at 
a  chemical  plant  in  Lodi.  New  Jersey, 
killed  four  people.  Local  emergency 
plans  had  recently  been  updated  with 
HMEP  grant  funds  to  include  a 
transportation  perspective  and  updated 
mutual  aid  plans.  According  to  Sergeant 
Lance  Oram  of  the  New  Jersey  State 

.  Police,  "Mutual  aid  from  surrounding 
communities,  made  possible  by  updated 
plans,  was  critical  to  limiting  the  effect 
of  the  accident,  as  was  hazardous 
materials  emergency  training  of  local 
responders." 

•  The  Commonwealth  of  Virginia  has 
implemented  a  hazardous  materials 
response  team  organization  in  part  with 
HMEP  funding.  Steven  Patrick, 
Hazardous  Mat^als  Officer  for  the 
Virginia  State  Department  of  Emergency 
Services,  stated,  "It  would  have  been 
impossible  to  implement  or  maintain 
the  response  team  organization  without 
the  training  and  planning  grants 
provided  by  the  HMEP  Grants 
Program."  Virginia's  regional  response 
team  approach  was  used  in  Lynchburg, 
Virginia,  on  March  31, 1998,  when  a  61- 
c£ir  freight  train  carrying  acetone 
derailed  and  an  explosion  and  fire 
occurred,  resulting  in  the  evacuation  of 
a  36-block  area,  including  a  school,  and 
$1  million  in  damages  to  a  nearby 
storage  warehouse.  Two  regional 
hazardous  materials  teams  trained  to  the 
technician  level  using  HMEP  grant 
funds  responded  to  this  accident.  The 


availability  of  trained  teams  was 
instrumental  in  minimizing  the  time 
and  expense  necessary  to  respond  to  the 
accident  according  to  the  Virginia 
Department  of  Emergency  Services. 

2.  Increased  Funding  of  the  HMEP 
Grants  Program 

The  HMEP  Grants  Program  has 
accomplished  much  in  a  short  period  of 
time,  but  many  needs  are  not  being  met. 
Between  1993  and  1998,  the  average  of 
$6.4  million  available  for  planning  and 
training  grants  has  been  only  50%  of  the 
$12.8  million  authorized  by  the  law  for 
these  purposes  ($5  million  for  planning 
and  $7.8  million  for  training).  The 
HMEP  training  grants  are  essential  for 
providing  adequate  training  of  those 
persons  throughout  the  nation 
responsible  for  responding  to 
emergencies  involving  the  release  of 
hazardous  materials,  both  through  direct 
Federal  financial  assistance  for  such 
training  and  by  encouraging  the 
provision  of  additional  state  and  local 
funds  for  this  purpose. 

In  a  recent  review.  RSPA  estimated 
that  800,000  shipments  of  hazardous 
materials  make  their  way  through  the 
national  transportation  system  each  day. 
These  shipments  range  in  size  and  type 
from  single  small  parcels  of  consumer 
commodities,  such  as  flammable 
adhesives  and  corrosive  paint  strippers, 
to  bulk  shipments  of  gasoline  in  cargo 
tank  motor  vehicles  and  flammable  or 
toxic  gases  in  railroad  tank  cars.  Such 
shipments  are  transported  in  every 
State,  every  day  of  the  year,  and  it  is 
impossible  to  predict  with  any  degree  of 
certainty  when  and  where  an  incident 
may  occur.  The  potential  threat  requires 
the  development  of  emergency  plcms 
and  training  of  emergency  responders 
on  the  broadest  possible  scale.  Yet, 
RSPA  also  believes  there  are  over  2 
million  emergency  responders  requiring 
initial  training  or  periodic 
recertification  training,  including  more 
than  250,000  paid  firefighters.  800,000 
volunteer  firefighters,  725,000  law 
enforcement  officers,  and  500.000 
emergency  medical  services  (EMS) 
providers. 

Tl^e  continuing  need  for  training  for 
emergency  response  personnel,  whether 
paid  or  volunteer,  is  partially  the  result 
of  a  relatively  high  rate  of  turnover. 
Emergency  response  personnel  must  be 
available  at  any  time  and  at  a  moment's 
notice  to  respond  to  situations  that  by 
their  very  nature  are  unpredictable  and 
pose  a  threat  not  only  to  the  public  in 
general  but  to  the  responder  in 
particular.  This  turnover  means  that 
each  year  there  is  a  significant  ntmiber 
of  recently  recruited  responders  who 
must  be  trained  at  the  most  basic  level. 
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In  addition,  training  at  more  advanced 
levels  is  not  simply  desirable,  it  is 
essential  if  emergency  response 
personnel  capable  of  effectively  and 
safely  responding  to  serious  releases  of 
hazardous  materials  are  to  be  provided. 
For  this  reason,  RSPA  advocates 
advanced  training  at  the  first  responder 
operations,  hazardous  materials 
technician,  hazardous  materials 
specialist,  and  on-scene  commander 
levels  in  every  emergency  response 
team  in  the  country.  An  increase  in  the 
funds  available  to  the  HMEP  Grants 
Program  will  encourage  the  State,  tribal, 
and  local  agencies  to  provide  this  more 
advanced,  and  more  expensive,  training. 
The  uxrniet  needs  of  States  and  Native 
American  tribes  for  financial  assistance 
in  emergency  preparedness  planning 
and  training  for  transportation-related 
incidents  involving  hazardous  materials 
are  great.  RSPA  is  determined  to  narrow 
the  current  gap  between  the  authorized 
grant  levels  and  the  available  Federal 
funds  by  its  careful  targeting  of  the 
additional  funds  collected  as  a  result  of 
this  rulemaking.  RSPA  believes  that  it  is 
essential  to  increase  the  awards  for 
emergency  planning  and  training  grants 
to  the  full  $12.8  million  authorized  by 
the  law  and,  at  the  same  time,  maintain 
current  funding  of  the  additional 
activities  supported  by  the  HMEP 
Grants  Program  described  above.  We 
fully  expect  that  the  additional  funds 
collected  as  a  result  of  this  rulemaking 
effort  will  enable  us  to  achieve  that 
objective.  For  FY-2000,  RSPA  is  seeking 
Congressional  appropriations  of  $14.3 
million  in  support  of  HMEP  Grants 
Program  activities  to  permit  funding  for: 

•  Training  and  planning  grants  ($12.8 
million); 

•  Grants/support  to  certain  national 
organizations  to  train  instructors  to 
conduct  hazardous  materials  response 
training  programs  ($250,000); 

•  Revising,  publishing,  and 
distributing  the  North  American 
Emergency  Response  Guidebook 
($600,000  per  year  average); 

•  Monitoring  and  technical  assistance 
($150,000); 

•  Continuing  development  of  a 
national  training  ciuriculiun  ($200,000); 
and 

•  Administering  the  grants  program 
($300,000). 


n.  Meeting  the  Need  for  Increased 
Funding 

A.  Publicity  Campaigns  to  Notify 
Affected  Persons 

RSPA  has  conducted  extensive 
outreach  efforts  to  increase  awareness  of 
the  registration  requirement. 
Approximately  780,000  informational 
brochures  have  been  distributed  through 
direct  mailing  campaigns  and  during 
presentations  to  industry.  Those  mailing 
campaigns  targeted,  among  others: 

(1)  More  than  60,000  carriers  and 
shippers  identified  as  carriers  or 
shippers  of  hazardous  materials  by  the 
Federal  Highway  Administration's 
(FHWA)  Office  of  Motor  Carriers  (OMC); 

(2)  6,000  motor  carriers  required  to 
maintain  financial  responsibility  in  the 
amoimt  of  $1  million  or  $5  million  in 
insurance; 

(3)  700  railroad  companies  known  to 
the  Federal  Railroad  Administration 
(FRA); 

(4)  More  than  22,000  generators  and 
13,000  transporters  of  hazardous  waste 
identified  by  the  Enviroiunental 
Protection  Agency; 

(5)  Over  16,500  carriers  and  shippers 
identified  in  RSPA's  Hazardous 
Materials  hicident  Reporting  System; 

(6)  Approximately  4,000  holders  of 
hazardous  materials  exemptions  issued 
by  RSPA; 

(7)  Thousands  of  shippers  and  carriers 
who  are  members  of  trade  associations 
with  interests  in  the  transportation  of 
hazardous  materials;  and 

(8)  Thousands  of  carriers  and  shippers 
known  to  State  agencies. 

To  avoid  duplication  of  mailings 
when  possible,  RSPA  has  cross-checked 
its  registration  data  base  with  other  lists 
provided  by  the  various  Federal  and 
State  agencies  and  industry  soiuces. 
Annually,  RSPA  mails  registration 
brochures  and  forms  to  hazardous 
materials  shippers  and  carriers  newly 
entered  into  the  OMC  census  of 
highway  carriers  and  shippers  and  into 
the  RSPA  list  of  shippers  and  carriers 
named  on  the  hazardous  materials 
incident  report  form.  The  registration 
program  has  been  publicized  in  trade 
magazines  and  industry  newsletters. 
Seven  notices  of  the  registration 
requirements  have  been  published  in 
the  Federal  Register. 


B.  Measures  to  Enhance  Compliance 

Many  commenters  to  Docket  HM- 
208B  (60  FR  5822,  January  30,  1995) 
questioned  whether  a  significant 
niunber  of  persons  required  to  register 
failed  to  do  so,  and  whether  an 
accelerated  enforcement  program  would 
raise  sufficient  funds  to  support  the 
HMEP  Grants  Program  fully.  In  1994,  to 
ensiu«  compliance  with  the  registration 
requirements,  RSPA  proposed  that 
offerors  and  transporters  verify  the 
registration  status  of  each  other  before 
transportation  begins  (Docket  HM- 
208A,  59  FR  15602.  April  1. 1994).  Most 
commenters  opposed  this  proposal. 
Commenters  overwhelmingly  believed 
that  Federal  and  State  agencies,  and  not 
industry,  should  be  responsible  for 
enforcing  the  regulations.  Commenters 
opposing  this  proposal  cited  logistical 
problems,  adniinistrative  burdens,  and 
increased  costs  as  reasons  for  their 
opposition.  RSPA  did  not  adopt  the 
proposal  in  the  final  rule  (59  FR  32930, 
June  27, 1994). 

The  DOT  modal  administrations  have 
incorporated  verification  of  registration 
into  their  normal  compliance  inspection 
routines.  Enforcement  efforts  sponsored 
by  FHWA  indicate  a  relatively  high 
compliance  rate  by  motor  carriers. 
Enforcement  of  the  registration 
requirements  was  a  key  element  of 
ROADCHECK-93,  and  ROADCHECK- 
95,  nationwide  inspection  efforts  led  by 
FHWA.  In  ROADCHECK-93,  of  2,300 
placarded  trucks  that  were  checked  for 
proof  of  registration,  88%  were 
registered  and  had  proof  on  board.  Of 
the  12%  that  did  not  have  proof  on 
board,  80%  were  already  registered.  In 
ROADCHECK-95,  1,220  placarded 
trucks  were  stopped.  Of  these,  91% 
were  registered  and  had  proof  of 
registration  on  board.  Of  the  9%  that  did 
not  have  proof  on  board,  60%  were 
registered.  This  indicates  a  compliance 
rate  among  highway  carriers  of  over 
95%. 

The  safety  compliance  reviews 
conducted  by  FHWA  (motor  carriers) 
and  RSPA  (non-bulk  shippers  and  other 
offerors)  confirm  high  rates  of 
compliance  with  the  registration  rule  by 
industry.  The  following  table  contains  a 
summary  of  compliance  statistics. 


Summary  of  Compliance  Reviews— Hazardous  Materials  Registration  Rule  (1995-1997) 


Period  and  agency 

Number  of  in- 
spections 

Number  of  ci- 
tations for  fail- 
ure to  register 

Percent  of  fail- 
ures to  reg- 
ister 

FY  95  FHWA 

2,338 
3,215 
1,369 

100 
79 
44 

4.3 

FY  96  FHWA 

2.5 

FY  97  FHWA 

3.2 
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Summary  of  Compliance  Reviews— Hazardous  Materials  Registration  Rule  (199&-1 997)— Continued 


Period  and  agency 


FY  98  FHWA 
CY  95  RSPA 
CY  96  RSPA 
CY  97  RSPA 
CY  98  RSPA 


Number  of  In- 
spections 


2,032 
586 
610 
875 

1,053 


Number  of  ci- 
tations for  fail- 
ure to  register 


35 
19 
IS 
20 
26 


Percent  of  fail- 
ures to  reg- 
ister 


1.7 
3.2 
2.5 
2.3 
2.5 


FRA  publicized  the  registration 
program  through  technical  bulletins  and 
informational  brochures  distributed  to 
its  regional  offices  and  all  FRA 
inspectors.  FRA  checks  for  registrations 
during  compliance  reviews  and  issues 
notices  of  defects  for  failure  to  register. 
FRA,  FHWA,  and  28  State  enforcement 
agencies  have  issued  more  than  700 
informal  notices  of  the  requirement  to 
register,  a  form  developed  for  use  in 
ROADCHECK-93.  but  used  beyond  that 
operation.  The  majority  of  these  notices 
were  issued  in  1993, 1994,  and  1995. 

RSPA's  goal  remains  100% 
compliance.  Therefore,  RSPA  once 
again  requests  assistance  from  all 
interested  persons  to  identify  those 
elements  of  affected  industries,  or 
individual  companies,  that  they  suspect 
are  required  to  file  a  registration 
statement  and  pay  a  fee,  but  have  not 
done  so.  Suspected  violations  of  the 
registration  requirements,  as  well  as 
other  possible  violations  of  the 
Hazardous  Materials  Regulations,  may 
be  reported  by  calling  RSPA's 
Hazardous  Materials  Regulations 
Information  Center  at  (800)  467-4922. 

C.  DOT  Inspector  General 
Recommendations 

In  1996  the  DOT  Office  of  Inspector 
General  performed  a  review  of  the 
hazardous  materials  registration 
program,  concentrating  on  RSPA's 
efforts  to  inform  the  public  of  the 
registration  requirements.  The  OIG 
issued  a  "Management  Advisory"  on 
April  3, 1998,  as  a  result  of  this  review, 
which  made  several  recommendations, 
including  one  that  called  on  RSPA  to 
establish  a  graduated  registration  fee 
schedule  based  on  the  types  and 
quantities  of  hazardous  materials 
transported  in  order  to  increase  the 
grants  program  funds.  That 
recommendation  is  addressed  in  this 
notice.  The  other  recommendations 
were  related  to  increasing  RSPA's  efforts 
to  encourage  compliance  with  the 
current  registration  requirements 
through  additional  public  information 
efforts. 

To  implement  these 
recommendations,  in  May  1998  RSPA 


sent  brochures  to  42,300  companies  that 
were  identified  as  carriers  or  shippers  of 
hazardous  materials  by  the  OMC.  All  of 
these  companies  had  previously  been 
sent  information  on  the  registration 
program  since  1992.  In  October  1998 
RSPA  resent  brochures  to  33,000  of 
these  companies  in  an  effort  to  ensiire 
that  companies  likely  to  be  required  to 
register  had  been  informed  of  the 
registration  program.  RSPA  also  mailed 
registration  information  to  6,229 
companies  in  the  OMC  insurance  record 
database  that  are  insured  for  $1  million 
or  $5  million.  RSPA  estimates  that 
approximately  800  companies  registered 
as  a  result  of  the  May  1998  mailing  and 
approximately  200  in  response  to  the 
October  1998  mailing.  While  these  new 
registrations  provide  an  additional 
$250,000  in  annual  fees  to  support  the 
HMEP  Grants  Program,  it  is  an  amoimt 
far  short  of  what  is  necessary  to  enhance 
funding  for  the  program  at  the  intended 
level.  The  results  of  this  effort  are 
consistent  with  RSPA's  finding  that  at 
least  90%  of  the  persons  required  to  file 
a  registration  statement  and  pay  a  fee 
are  complying  with  the  current  rule,  and 
that  little  additional  levels  of  revenue 
may  be  obtained  by  a  more  aggressive 
compliance  enforcement  effort. 

D.  RSPA's  Past  Proposal  to  Increase 
Funding  the  Grants  Program 

On  January  30, 1995,  RSPA  published 
a  notice  of  proposed  rulemaking  under 
Docket  HM-208B  (60  FR  5822) 
proposing  a  three-tier  registration  fee 
schedule.  The  proposed  registration  fee 
schedule  was  based  on  various  factors 
related  to  the  extent  of  a  company's 
involvement  in  the  transportation  of 
hazardous  materials.  After  considering 
over  300  comments  from  the  public  and 
other  interested  parties,  RSPA 
concluded  that  it  needed  more  time  to 
assess  the  registration  and  grant 
programs  and  to  reconsider  fee  equity 
based  on  the  risks  posed  by  various 
types  and  quantities  of  hazardous 
materials.  A  final  rule  adopting  some 
minor  revisions  to  the  registration 
program,  but  maintaining  a  flat  fee  of 
$300,  was  published  on  May  23, 1995 
(60  FR  27231).  In  the  foiu-  years  since 


that  proposal,  providing  funds  to 
support  plaiuiing  and  training  aspects  of 
the  HMEP  Grants  Program  at  the  levels 
authorized  by  Congress  has  been  an 
important  goal  for  RSPA  and  the  grant 
recipients. 

E.  Negotiated  Rulemaking  Convening 
Report 

RSPA  has  considered  advice, 
comments,  and  suggestions  bom  the 
public  and  interested  industry  groups 
made  in  previous  rulemakings,  and  at 
meetings,  seminars,  workshops,  and 
discussions  concerning  the 
reauthorization  of  the  hazardous 
materials  safety  program.  In  the  Spring 
of  1998,  iu  anticipation  of  this  proposed 
rulemaking.  RSPA  awarded  a  contract  to 
assess  the  feasibility  of  addressing  this 
issue  through  a  negotiated  rulemaking. 
The  convenor  contacted  approximately 
40  representatives  of  the  hazardous 
materials  industry  and  State  regulatory 
agencies  affected  by  the  registration  and 
grants  programs  to  ascertain  issues  of 
concern  to  these  parties.  The  convenor 
recommended  that  RSPA  should 
proceed  to  use  the  negotiated 
rulemaking  process  to  develop  an 
NPRM  on  the  registration  and  fee 
requirements. 

Although  RSPA  determined  not  to 
convene  a  conunittee.  the  convening 
report  has  been  useful  in  formulating 
this  current  proposal.  A  copy  of  the 
Convening  Report  has  been  entered  into 
this  docket  and  is  available  for  review 
through  DOT'S  Docket  Unit  and  via  the 
Internet  at  the  URL  indicated  in  the 
addresses  section  of  this  document. 

m.  Proposal  to  Increase  Funding  of  the 
HMEP  Grants  Program 

In  setting  a  registration  fee,  RSPA 
believes  that  its  proposal  shoidd  meet 
the  following  objectives:  (1)  Be  simple, 
straightforward,  and  easily  implemented 
and  enforced;  (2)  employ  an  equity 
factor  that  reflects  the  differences 
between  the  risk  imposed  on  the  public 
by  the  business  activities  of  large  and 
small  businesses;  (3)  ensiue  the 
adequacy  of  funding  for  the  HMEP 
Grants  Program;  and  (4)  be  consistent 
with  the  law. 
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Alternatives  cdnsidered  by  RSPA  for 
increasmg  the  funds  available  for  the 
HMEP  Grants  Program  included:  (1) 
Increasing  the  flat  fee  imposed  on 
current  registrants;  (2)  imposing  a  flat- 
fee  on  an  expanded  base  of  registrants; 
(3)  imposing  a  two-tier  fee  schedule  on 
the  current  registrants;  and  (4)  imposing 
a  two-tier  fee  schedule  on  an  expanded 
base  of  registrants.  RSPA  has  concluded 
that  imposing  a  two-tiered  fee  schedule 
on  an  expanded  base  of  registrants  is  the 
best  approach  to  meet  the  objectives 
listed  above.  The  preliminary  regulatory 
evaluation  prepared  in  support  of  this 
notice  of  proposed  rulemaking  contains 
a  discussion  of  each  of  those 
alternatives.  A  copy  of  the  preliminary 
regulatory  evaluation  was  entered  into 
the  docket  and  is  available  for  review  by 
all  interested  parties. 

A.  Impose  a  Two-Tier  Fee  Schedule  on 
an  Expanded  Base  of  Registrants 

RSPA  proposes  to  expand  the  niunber 
of  persons  required  to  register  and  to 
impose  a  fee  schedule  based  on  the  size 
of  the  business.  The  base  of  registrants 
would  be  expanded  to  all  persons 
offering  or  transporting  a  shipment  of 
hazardous  materials  that  requires 
placarding,  with  the  exception  of 
farmers,  as  discussed  below.  A  two-tier 
fee  schedule  would  be  created,  with  the 
lower  fee  imposed  on  registrants 
meeting  the  U.S.  Small  Business 
Administration  (SBA)  criteria  for  a 
small  business,  also  discussed  below. 
This  alternative  would  distribute  fees 
according  to  a  long-established 
measurement  of  business  size  and 
ensiu^  the  collection  of  sufficient  funds 
to  support  the  HMEP  Grants  Program  at 
an  enhanced  level.  Under  this  proposal, 
RSPA  would  achieve  its  goal  of  raising 
$14.3  milUon  annually  (exclusive  of 
funds  collected  for  administrative 
processing),  by  collecting  a  fee  of  $300 
(which  includes  a  $25  processing  fee) 
from  approximately  43,500  registrants 
that  are  small  businesses  and  a  fee  of 
$2,000  (which  includes  a  $25  processing 
fee)  from  an  estimated  1,500  registrants 
not  meeting  the  criteria  for  a  small 
business.  Should  the  amount  actually 
collected  exceed  $14.3  million,  the  law, 
at  §  5108(g)(2)(B),  specifies  that  the 
Secretary  of  Transportation  shall  adjust 
the  amoimt  being  collected  to  reflect 
any  unexpended  balance  in  the  account. 
However,  the  Secretary  is  not  required 
to  refund  any  fee. 

This  alternative  recognizes  the  risks 
posed  to  health  and  safety  or  property 
by  the  transportation  of  hazardous 
materials  in  significant  quantities  that 
require  placarding.  It  would  require  that 
shippers,  carriers  and  other  persons 
involved  in  the  shipment  of  a  placarded 


load  of  hazardous  materials  bear  a  fair 
share  of  the  financial  burden  that  falls 
on  State  and  local  government  agencies 
to  develop  emergency  plans  and  to  train 
first-on-the-scene  responders. 

Expanded  Base 

RSPA  proposes  to  expand  the  base  of 
persons  required  to  register  to  include, 
with  one  exception,  offerors,  carriers, 
and  other  persons  who  transport  or 
cause  to  be  transported  hazardous 
materials  in  a  bulk  packaging,  fireight 
container,  unit  load  device,  transport 
vehicle,  or  rail  car  that  must  display  a 
hazard  warning  placard,  under  the 
provisions  of  subpart  F  of  part  172  of 
the  Hazardous  Materials  Regulations 
(HMR;  49  CFR  parts  171-180). 

The  one  exception  is  for  those 
activities  of  a  "fanner,"  as  defined  in 
§  171.8  of  the  HMR,  that  support  the 
farmers  fanning  operations.  Absent  this 
exception,  the  registration  rule  would 
potentially  apply  to  a  very  large  niunber 
of  the  nation's  more  than  two  million 
farms.  If  the  actual  number  of  affected 
farmers  were  only  one  percent  of  the 
total  niunber  of  farms,  i.e..  20,600,  that 
segment  of  the  economy  would  nearly 
equal  the  current  number  of  27,000 
registrants  drawn  from  all  segments  of 
the  economy.  However,  this  is  not  a 
blanket  exception  for  all  farmers  from 
the  registration  rule.  If  a  farmer  offers 
for  transportation  or  transports  in 
commerce  a  hazardous  material  that  is 
specifically  identified  in'  §  5108(a)(1)  of 
the  law,  that  farmer  must  submit  a 
registration  statement  and  pay  the 
required  fee. 

RSPA's  proposal  to  expand  the  base  of 
persons  required  to  register  by  including 
all  placarded  loads  is  responsive  to 
concerns  raised  by  numerous  persons 
who  participated  in  earlier  rulemaking 
proceedings  on  this  topic  and  through 
the  convening  process  discussed  earlier 
in  this  preamble.  This  proposed 
expansion  of  the  base  to  include  all 
placarded  loads  incorporates  three 
important  elements.  First,  the  classes 
and  quantities  of  hazardous  materials 
for  which  placarding  is  required  pose  a 
substantial  threat  to  health  and  safety  or 
property  during  transportation.  Second, 
the  application  of  generally  well 
understood  hazard  communication 
criteria  for  placarding  greatly  simplifies 
the  matter  of  whether  a  shipper,  carrier 
or  other  person  is  required  to  register. 
Simplification  of  the  regulations 
similarly  makes  the  rule  much  easier  to 
enforce,  thereby  further  assuring  a  high 
rate  of  compliance.  Third,  by  expanding 
the  scope  of  the  registration  rule  RSPA 
expects  that  it  will  have  the  financial 
resources  necessary  to  increase  funding 
of  planning  and  training  grants  under 


the  HMEP  Grants  Program  to  levels 
currenUy  authorized  by  the  law. 

RSPA  estimates  that  the  proposed 
expansion  of  the  universe  of  additional 
persons  required  to  register  will  result 
in  an  additional  15,000  to  18,000 
registrations,  for  a  total  of  42,000  to 
45,000  annually.  This  is  based  on 
RSPA's  review  of  the  best  available  data 
from  a  number  of  sources,  including  the 
FHWA's  Office  of  Motor  Carriers  (OMC) 
database  of  motor  carriers  and  their 
shippers,  the  1992  Truck  Inventory  and 
Use  Survey  conducted  by  the  U.S. 
Census  Bureau,  and  the  1992  Economic 
Census,  also  conducted  by  the  U.S. 
Census  Bureau. 

While  none  of  these  sources  discussed 
above  contain  the  number  of  persons 
who  offer  or  transport  hazardous 
materials  in  shipments  that  require 
placarding,  RSPA  believes  its  estimate 
of  the  total  number  of  registrants  is 
conservative  and  reasonable.  We  request 
information  on  other  sources  from 
which  to  better  estimate  the  number  of 
persons  who  would  be  required  to 
register  under  the  proposed  rule.  If  such 
new  information  suggests  a  number 
significantiy  larger  than  RSPA's  current 
estimate,  RSPA  would  consider 
adjusting  the  proposed  registration  fees 
to  avoid  collecting  an  amount  in  excess 
of  the  $14.3  million  needed  to  enhance 
funding  of  the  HMEP  Grants  Program. 

In  addition,  RSPA  is  interested  in 
public  comments  on  the  advisability  of 
expanding  the  number  of  persons 
required  to  register  as  proposed  above, 
especially  in  relation  to  the  economic 
impact  of  adopting  or  not  adopting  this 
element  of  the  proposal. 

Two-tier  Schedule  of  Fees 

RSPA  proposes  a  two-tier  fee 
schedule  based  on  information  that:  (1) 
Is  readily  available  to  potential 
registrants;  (2)  can  be  verified  by 
inspection  and  enforcement  personnel; 
and  (3)  is  based  on  one  or  more  of  the 
fee  determinants  permitted  By  law. 
Although  the  registration  statement  is 
excepted  by  49  U.S.C.  5108  from 
requirements  of  the  Paperwork 
Reduction  Act,  RSPA  seeks  to  avoid  any 
approach  that  entails  a  large  record 
keeping  and  accounting  burden  on 
industry  and  the  government.  For 
example,  basing  the  annual  registration 
fee  on  a  person's  hazardous  materials 
shipments  could  require  significant 
changes  in  the  way  a  registrant  handles 
its  paperwork  tracking  and  accounting 
procedures.  Further,  law  enforcement 
personnel  would  have  to  verify  this 
information  in  order  to  ensure  that  a 
person's  annual  fee  is  in  fact 
commensurate  with  its  activities. 
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RSPA  believes  that  its  goals  are  best 
met  by  establishing  a  two-tier  fee 
schedule  under  which  a  company  not 
meeting  the  small-business  criterion 
established  for  it  by  the  SB  A  at  13  CFR 
121.201  pays  a  larger  fee  than  that 
required  for  a  small  business.  Upon 
careful  review  of  census  data 
concerning  establishments  identified  by 
SIC  codes  corresponding  to  operations 
involving  the  likely  manufacture, 
distribution,  or  sale  (wholesale  and 
retail)  of  hazardous  materials,  RSPA 
estimates  that  of  the  27,000  current 
registrants,  approximately  1,000 
registrants  do  not  qualify  as  a  SBA  small 
business.  If  the  base  of  registrants  is 
expanded  to  include  all  persons  who 
offer  or  transport  placarded  shipments, 
RSPA  estimates  that  1,500  shippers, 
carriers,  and  offerors  of  hazardous 
materials  would  not  qualify  as  a  SBA 
small  business,  while  an  estimated 
43,500  registrants  would  meet  the 
criterion  established  by  SBA 
appropriate  to  their  commercial  activity. 

RSPA  believes  this  regulatory 
approach  provides  fee  levels  that  reflect 
a  key  factor  contained  in  49  U.S.C. 
5108(g)(2)(A).  specifically,  the  relative 
size  of  a  business.  In  addition,  this 
proposal  addresses  the  different  levels 
of  risk  posed  by  smaller  companies  that 
are  engaged  in  fewer  and  smaller 
shipments  of  hazardous  materials  as 
compared  to  larger  companies  that 
aimually  manufactiue,  offer,  and 
transport  thousands  of  tons  of 
hazardous  materials.  RSPA  maintains 
that  five  of  the  specific  factors  permitted 
by  49  U.S.C.  5108(g)(2)(A)  as  fee 
determinants  were  intended  to  be 
indications  of  the  level  of  risk  imposed 
by  the  registrant,  and  that  two  were 
intended  to  be  indications  of  the  size  of 
the  business  (see  the  list  of  fee 
determinants  above).  Use  of  the  SBA 
standards  for  differentiating  small 
businesses  offers  a  simple  and  direct 
factor  that  is  commonly  used  and 
established  by  Federal  regulation.  The 
use  of  alternative  size  criteria,  even 
though  they  could  be  defined  to  reflect, 
for  instance,  the  relative  percentage  of 
specific  hazardous  materials  related 
businesses,  would  impose  additional 
and  possibly  significant  record-keeping 
requirements  on  the  registrants. 

RSPA  believes  that  the  use  of  the  SBA 
size  criteria  as  a  fee  determinant  will 
not  impose  any  additional 
recordkeeping  requirements  on  the 
registrants  since  existing  personnel  and 
payroll  records  can  be  used  to 
substantiate  the  number  of  employees, 
and  financial  records  subject  to  routine 
audits  can  be  used  to  substantiate  gross 
annual  receipts. 


The  SBA  size  standards  for  small 
businesses  are  readily  available  and 
relatively  simple  to  apply  to  a  business. 
Each  Standard  Industrial  Code  is 
assigned  a  standard  that  is  either  the 
number  of  employees  or  the  gross 
annual  receipts  of  the  business.  If  a 
registrant's  number  of  employees  or 
gross  annual  receipts  is  equal  to  or  less 
dian  the  standard  assigned  to  the  SIC 
category  that  best  describes  its 
commercial  activities,  it  qualifies  as  a 
small  business.  In  most  instances  a 
registrant  will  be  able  to  immediately 
determine  whether  it  meets  the  small 
business  definition.  For  instance,  the 
size  standard  for  SIC  Division  D 
(Manufacturing)  is  the  number  of 
employees,  and  depending  on  the 
product  manufacttued  can  be  500,  750, 
1000,  or  1,500.  Any  registrant  whose 
primary  business  is  manufacturing  that 
employs  500  persons  or  less,  will 
qualify  as  a  small  business,  and,  again 
depending  on  the  SIC  code,  may  qualify 
as  a  small  business  with  up  to  750  or 
1000  employees.  Registrants  whose 
primary  business  falls  within  the  SIC 
Major  Group  "Motor  Freight 
Transportation  and  Warehousing"  are 
defined  as  small  businesses  if  the  gross 
annual  receipts  are  equal  to  or  less  than 
$18.5  miUion,  with  two  exceptions 
("Garbage  and  Refuse  Collection, 
without  Disposal"  has  an  upper  limit  of 
$6.0  million,  and  "Terminal  and  Joint 
Terminal  Maintenance  Facilities  for 
Motor  Freight  Transportation"  has  a 
limit  of  $5.0  million).  Here  again,  RSPA 
believes  that  most  motor  carriers  will 
immediately  recognize  whether  they 
meet  the  SBA  criterion  for  a  small 
business. 

The  SBA  size  criteria  in  13  CFR  part 
121  are  applied  to  a  "business  concern" 
or  "business  entity."  For  the  purposes  of 
determining  the  appropriate  registration 
fee,  the  SBA  criteria  are  to  be  applied 
to  the  registering  "person"  as  defined  in 
49  CFR  107.3,  even  if  that  "person"  is 
substantively  different  from  the  SBA 
"concern"  or  "entity."  For  example,  the 
SBA,  at  13  CFR  121.103(a),  sometimes 
looks  beyond  the  specific  operations  of 
a  legally  organized  business  to  consider 
whether  its  affiliation  with  another 
business  concern  or  business  entity 
through  identical  or  substantially 
identical  business  or  economic  interests, 
such  as  family  members,  persons  with 
common  investments,  or  firms  that  are 
economically  dependent  through 
contractual  or  other  relationships,  may 
be  treated  as  one  party  with  such 
interests  aggregated.  In  its  application  of 
requirements  for  registration  RSPA 
makes  no  such  distinction  and  each 
business  concern  or  business  entity 


subject  to  the  registration  regulation 
would  be  required  to  file  a  separate 
registration  statement  and  pay  the 
appropriate  fee. 

Unaer  this  proposal,  a  foreign  carrier 
that  transports  a  specified  type  and 
quantity  of  hazardous  material  within 
the  United  States  would  have  to 
determine  its  small-business  status  by 
applying  the  criteria  in  13  CFR  121.201. 
using  the  U.S.  Dollar  equivalent  of 
annual  receipts  or  the  niunber  of 
employees,  as  appropriate. 

RSPA  is  interested  in  public 
comments  on  the  advisability  of 
imposing  a  two-tier  schedule  of  fees  as 
proposed  above,  particularly  in  relation 
to  the  alternative  of  maintaining  the 
greater  simplicity  of  a  flat  fee  collected 
from  all  registrants  regardless  of  their 
business  size  or  amount  and  type  of 
hazardous  materials  activities. 

Lower  Administrative  Fee  for  All 
Registrants. 

In  this  notice,  RSPA  proposes  to 
reduce  the  processing  fee  to  $25  in  order 
to  bring  the  aggregate  amount  collected 
closer  to  the  amounts  needed  to  process 
the  registration  statement  and  to  issue 
the  Certificate  of  Registration.  All 
amoimts  collected  by  RSPA  (including 
the  processing  fee)  are  deposited  into 
the  U.S.  Treasxuy,  and  Congress 
appropriates  funds  for  RSPA  to  process 
registration  statements,  issue 
registration  certificates,  and  perform  the 
related  parts  of  the  registration  program. 
In  Fiscal  Years  1996-99.  the  amounts 
needed  by  RSPA  to  administer  the 
registration  program,  and  appropriated 
by  Congress,  have  been  about  one-half 
of  the  total  processing  fees  collected. 
Although  the  current  proposal  would 
increase  the  number  of  persons  required 
to  register  and  pay  a  registration  fee, 
RSPA  estimates  that  a  processing  fee  of 
$25  per  registration  statement  will  still 
be  necessary  and  sufficient  to 
adnunister  the  registration  program  at 
that  level. 

B.  Registration  Procedures 

In  connection  with  the  proposed  fee 
schedule,  RSPA  notes  that  additional 
information  would  be  required  on  the 
Registration  Statement  submitted  by 
persons  subject  to  the  registration 
requirements.  The  proposed  new 
information  includes  the  SIC  Code  and 
certification  of  whether  the  registrant 
meets  the  SBA  standards  for  a  small 
business.  The  SIC  Code  would  replace 
the  former  indication  of  "Industrial 
Classification"  on  the  Registration 
Statement. 

At  the  request  of  various  industry 
representatives,  RSPA  is  also  proposing 
to  permit  registration  for  one,  two,  or 
three  years  on  a  single  registration 
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statement.  Registration  for  more  than  a 
single  year  would  be  strictly  optional. 
Registrants  that  register  for  years  in 
advance  would  not  receive  RSPA's 
courtesy  mailing  of  registration 
materials  in  the  years  for  which  they 
have  pre-registered,  but  would  receive  a 
notice  to  register  when  their  current 
registration  is  about  to  expire.  A  single 
administrative  fee  of  $25  would  be 
collected  for  each  registration  statement 
submitted  under  this  proposal,  whether 
for  one,  two,  or  three  years,  and  a  single 
registration  statement  and  number 
would  be  issued  for  the  entire  period. 

IV.  Fiscal  Year  2000  Budget  Request 
and  Hazardous  Materials 
Transportation  Reauthorization 
Proposal 

The  Administration's  Fiscal  Year 
2000  Budget  and  the  Hazardous 
Materials  Transportation 
Reauthorization  proposals  to  Congress 
include  legislative  authority  to  fund 
RSPA's  entire  Hazardous  Materials 
Safety  Program  from  the  registration  fee 
program,  beginning  with  the  fourth 
quarter  of  fiscal  year  2000.  If  this 
authority  is  granted,  RSPA  will  initiate 
additional  rulemaking  action  to  collect 
the  approximately  $32.5  million  needed 
to  adequately  fund  both  the  HMEP 
Grants  program  ($14.3  million)  and  the 
remainder  of  RSPA's  Hazardous 
Materials  Program  ($18.2  million). 

V.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

'  This  proposed  rule  is  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  was  reviewed  by  the  Office  of 
Management  and  Budget.  The  rule  is 
considered  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  [44  PR 
11034].  A  regulatory  evaluation  is 
available  for  review  in  the  pubUc 
docket.  This  proposal  is  intended  to 
collect  aimual  registration  fees  in  the 
amoimt  of  $14.3  million  to  support 
activities  of  the  HMEP  Grants  Program. 
Because  Federal  hazardous  materials 
transportation  law  mandates  the 
establishment  and  collection  of  fees,  the 
discretionary  aspects  of  this  rulemaking 
are  limited  to  setting  the  amount  of  the 
fee  within  the  statutory  range  for  each 
person  subject  to  the  registration 
program,  and  to  extending  the 
registration  requirements  to  persons 
who  transport  or  cause  the 
transportation  of  hazardous  materials 
but  who  are  not  specifically  required  to 
register  by  law.  The  proposed  fees  are 
not  related  to  the  cost  of  RSPA's 


hazardous  materials  safety  programs. 
The  fees  to  be  paid  by  shippers  and 
carriers  of  certain  hazardous  materials 
in  transportation  are  related  to  the 
benefits  received  by  these  persons  fhim 
the  sale  and  transportation  of  hazardous 
materials  and  from  emergency  response 
services  provided  by  public  sector 
resoiuces,  should  an  accident  or 
incident  occur.  The  fees  are  also  related 
to  expenses  incurred  by  State,  Native 
American  tribal,  and  local  hazardous 
materials  emergency  preparedness  and 
response  activities. 

B.  Executive  Order  12612 

This  action  has  been  analyzed  in 
accordance  with  Executive  Order  12612 
("Federalism").  States  and  local 
governments  are  "persons"  under  49 
U.S.C.  5102,  but  are  specifically 
exempted  from  the  requirement  to  file  a 
registration  statement.  The  regulations 
herein  have  no  substantial  effects  on  the 
States,  on  the  ciurent  Federal-State 
relationship,  or  on  the  current 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrunent.  This  registration 
regulation  has  no  preemptive  effect.  It 
does  not  impair  the  ability  of  States, 
local  governments  or  Native  American 
tribes  to  impose  their  own  fees  or 
registration  or  permit  requirements  on 
intrastate,  interstate  or  foreign  offerors 
or  carriers  of  hazardous  materials.  Thus, 
RSPA  lacks  discretion  in  this  area,  and 
preparation  of  a  federalism  assessment 
is  not  warranted. 

C.  Executive  Order  13084 

RSPA  believes  that  revised 
regulations  evolving  from  this  NPRM 
would  have  no  significant  or  imique 
effect  on  the  communities  of  Indian 
tribal  governments  when  analyzed 
under  the  principles  and  criteria 
contained  in  Executive  Order  13084 
("Consultation  and  Coordination  with 
Indian  Tribal  Governments").  Therefore, 
the  funding  and  consultation 
requirements  of  this  Executive  Order 
would  not  apply.  Nevertheless,  this 
NPRM  specifically  requests  comments 
bom  affected  persons,  including  Indian 
tribal  governments,  as  to  its  potential 
impact. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]  requires  each  agency 
to  review  regulations  and  assess  their 
impact  on  small  entities  unless  the 
agency  determines  that  a  rule  is  not 
expected  to  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 
Based  on  its  preliminary  regulatory 
evaluation  prepared  in  support  of  this 
proposal,  RSPA  certifies  that  this 


proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

This  proposal  would  expand  the 
number  of  persons  subject  to  RSPA's 
registration  and  fee  program  to  include 
all  persons  who  offer  for  transportation 
or  transport  a  shipment  of  hazardous 
materials  required  to  be  placarded. 
RSPA  is  also  proposing  to  maintain  at 
the  current  level  the  combined 
registration  and  processing  fee  in  the 
amoimt  of  $300  as  authorized  by  the 
Federal  hazardous  materials 
transportation  law  for  persons  meeting 
the  Small  Business  Administration 
(SBA)  definition  of  small  business.  In 
addition,  RSPA  is  proposing  a  limited 
exception  for  farmers  that  offer  for 
transportation  or  transport  certain 
shipments  of  hazardous  materials  in 
support  of  their  farm  operations. 

Approximately  27,000  persons 
registered  with  RSPA  for  each  of  the  last 
two  registration  years,  and  these  persons 
are  expected  to  engage  in  hazardous 
materials  transportation  activities  that 
require  registration  in  the  coming  years. 
Approximately  65%  (17,550)  of  these 
persons  are  carriers  or  carriers-and- 
shippers,  the  remaining  35%  (9,450) 
being  shippers  or  other  offerors  who  do 
not  transport  hazardous  materials.  RSPA 
estimates  that  the  proposed  expansion 
of  the  universe  of  persons  required  to 
register  will  result  in  an  additional 
15,000  to  18,000  registrations,  for  a  total 
of  42,000  to  45,000  annual  registrations. 
This  represents  the  least  number  of 
registrations  that  can  be  reasonably 
expected  imder  the  proposed  rule. 

The  1992  Truck  Inventory  and  Use 
Survey  (TIUS-92)  conducted  by  the 
Bureau  of  the  Census  as  part  of  the 
Census  of  Transportation  indicates  that 
there  were  1 7  million  trucks  (not 
including  pickups,  vans,  utility 
vehicles,  and  station  wagons)  in  the 
United  States.  Except  for  a  few 
specialized  vehicle  types,  essentially  all 
of  those  17  million  trucks  may  be  used 
in  the  transportation  of  hazardous 
materials.  With  deregulation  of  the 
trucking  industry  there  are  essentially 
no  economic  barriers  to  entry  into  this 
field  of  transportation;  carriers  that  are 
ready,  willing,  and  able  to  transport 
hazardous  materials  are  generally  free  to 
do  so.  The  data  indicate  that  only 
360,000  of  the  17  million  trucks  are 
actually  used  to  carry  placarded 
shipments  of  hazardous  materials.  The 
number  of  companies  maintaining  these 
trucks  was  not  included  in  the  census, 
but  fleet  sizes  were  provided.  The 
number  of  fleets  that  included  a  truck 
that  carried  hazardous  materials  is 
estimated  to  be  40,000.  This  number 
contains  an  undetermined  number  of 
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farmers  who  would  be  excepted  under 
the  proposed  rule. 

Tne  number  of  persons  who  offer 
shipments  of  hazardous  materials  for 
transportation  exclusively  by  rail,  air.  or 
water  is  thought  to  be  quite  small  by 
comparison  to  multi-modal  shippers, 
and  probably  does  not  exceed  500  to 
1 ,000.  An  increase  is  expected  in  the 
number  of  motor  carriers  that  would  be 
required  to  register  and  in  the  number 
of  persons  that  offer  shipments  of 
hazardous  materials  that  require 
placarding  for  transportation.  RSPA 
expects  that  the  estimated  15,000  to 
18,000  new  registrants  will  be  divided 
in  approximately  the  same  proportion  as 
the  current  mix  of  registrants,  i.e.,  65% 
(9,750  to  11,700)  would  be  carriers  or 
carriers-and-shippers.  and  35%  (5,250 
to  6,300)  would  be  persons  who  never 
transport  their  own  shipments  of 
hazardous  materials.  Of  the  estimated 
15,000  to  18,000  new  registrants.  RSPA 
estimates  that  all  but  400  to  500  are 
small  businesses. 

RSPA  believes  the  $300  in  annual 
registration  fees  is  so  small  as  to  not 
constitute  a  significant  burden  on  any 
small  business.  For  example,  an 
independent  owner-operator,  i.e.,  a 
motor  carrier  not  operating  under  lease 
to  a  registered  motor  carrier,  probably 
represents  the  smallest  of  all  small 
businesses  potentially  subject  to 
requirements  in  this  proposed  rule. 
These  owner-operators  typically  own 
one  truck  and  average  2,000  revenue- 
miles  per  week  at  an  estimated  cost  per 
mile  of  $0.80  cents.  Assuming  the 
typical  independent  owner-operator  is 
in  service  40  weeks  per  year,  the 
additional  cost  per  mile  attributed  to 
$300  in  registration  and  processing  fees 
is  $0.00375  cents.  Stated  differently,  the 
independent  owner-operator's  increased 
cost  of  doing  business  would  be  less 
that  one-half  of  1%  of  current  costs. 
That  does  not  represent  a  significant 
impact  on  an  independent  owner- 
operator's  cost  of  doing  business. 

As  indicated  above,  there  are  nearly 
17  million  vehicles  in  either  private 
conamercial  operations  or  for-hire 
service.  Assuming,  on  the  basis  of 
census  data,  that  one-truck-only 
operators  comprise  28%  of  the  national 
fleet,  it  follows  that  there  are  at  least 
4.25  million  concerns  that  could,  at 
their  discretion,  engage  in  the 
transportation  of  hazardous  materials.  In 
this  analysis,  RSPA  notes  that  the 
estimated  total  number  of  9,750  to 
11,700  persons  described  as  carriers  or 
carriers-and-shippers  that  the  agency 
expects  would  be  subject  to  the 
requirement  to  register  is  less  than  one- 
half  of  1%  of  the  4.25  million  very  small 
carriers  that  comprise  the  for-hire  and 


commercial  business  services  sector  of 
the  national  economy.  That  is  neither  a 
substantial  number  of  all  potentially 
affected  transporters,  nor  is  it  a 
substantial  number  of  the  97%  of  those 
operators  that  RSPA  believes  meet  SBA 
criteria  for  a  small  business. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  would  not  impose  . 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  would  not  result  in  costs  of 
$100  million  or  more,  in  the  aggregate, 
to  any  of  the  following:  State,  local,  or 
Native  American  tribal  governments,  or 
the  private  sector.  This  proposed  rule  is 
the  least  burdensome  alternative  that 
achieves  the  objective  of  the  rule. 

F.  Paperwork  Reduction  Act 

Under  49  U.S.C.  5108{i),  reporting 
and  recordkeeping  requirements 
pertaining  to  the  registration  rule  are 
specifically  excepted  from  information 
management  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.) 

G.  Impact  on  Business  Processes  and 
Computer  Systems  (Year  2000) 

Many  computers  that  use  two  digits  to 
keep  track  of  dates  may,  on  January  1. 
2000,  recognize  "double  zero"  not  as 
2000  but  as  1900.  This  glitch,  the  Year 
2000  problem,  could  cause  computers  to 
stop  running  or  to  start  generating 
erroneous  data.  The  Year  2000  problem 
poses  a  threat  to  the  global  economy  in 
which  Americans  live  and  work.  With 
the  help  of  the  President's  Council  on 
Year  2000  Conversion,  Federal  agencies 
are  reaching  out  to  increase  awareness 
of  the  problem  and  to  offer  support.  We 
do  not  want  to  impose  new 
requirements  that  would  mandate 
business  process  changes  when  the 
resources  necessary  to  implement  those 
requirements  would  otherwise  be 
applied  to  the  Year  2000  problem. 

This  NPRM  does  not  propose  business 
process  changes  or  require  modification 
to  computer  systems.  Because  the 
NPRM  apparently  does  not  affect 
organizations'  ability  to  respond  to  the 
Year  2000  problem,  we  do  not  intend  to 
delay  the  effectiveness  of  the  proposed 
requirements  in  the  NPRM. 

H.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 


to  cross-reference  th^s  action  with  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  107 

Administrative  practice  and 
procedure,  Hazaijdous  materials 
transportation.  Packaging  and 
containers.  Penalties,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  RSPA  proposes  to 
amend  49  CFR  part  107  as  follows: 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127,  44701; 
Sec.  212-213.  Pub.  L.  104-121, 110  Stat.  857; 
49  CFR  1.45, 1.53. 

Subpart  Q— Registration  of  Persons 
Who  Offer  or  Transport  Hazardous 
Materials 

2.  Section  107.601  would  be  revised 
to  read  as  follows: 

§107.601    Applicability 

(a)  The  registration  and  fee 
requirements  of  this  subpart  apply  to 
any  person  who  offers  for 
transportation,  or  transports,  in  foreign, 
interstate  or  intrastate  commerce — 

(1)  A  highway  route-controlled 
quantity  of  a  Class  7  (radioactive) 
materid,  as  defined  in  §  173.403  of  this 
chapter; 

(2)  More  than  25  kg  (55  pounds)  of  a 
Division  1.1, 1.2,  or  1.3  (explosive) 
material  (see  §  173.50  of  this  chapter)  in 
a  motor  vehicle,  rail  car  or  freight 
container; 

(3)  More  than  one  L  (1.06  quarts)  per 
package  of  a  material  extremely  toxic  by 
inhalation  (i.e.,  "material  poisonous  by 
inhalation."  as  defined  in  §  171.8  of  this 
chapter,  that  meets  the  criteria  for 
"hazard  zone  A,"  as  specified  in 

§§  173.116(a)  or  173.133(a)  of  this 
chapter); 

(4)  A  shipment  of  a  quantity  of 
hazardous  materials  in  a  bulk  packaging 
(see  §  171.8  of  this  chapter)  having  a 
capacity  equal  to  or  greater  than  13.248 
L  (3,500  gallons)  for  liquids  or  gases  or 
more  than  13.24  cubic  meters  (468  cubic 
feet)  for  solids; 

(5)  A  shipment  in  other  than  a  bulk 
packaging  of  2.268  kg  (5.000  pounds) 
gross  weight  or  more  of  one  class  of 
hazardous  materials  for  which 
placarding  of  a  vehicle,  rail  car,  or 
freight  container  is  required  for  that 
class,  under  the  provisions  of  subpart  F 
of  part  172  of  this  chapter;  or 

(6)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  quantity  of 
hazardous  material  that  requires 
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placarding,  under  provisions  of  subpart 
F  of  part  172  of  this  chapter. 

(b)  Paragraph  (a)(6)  of  this  section 
does  not  apply  to  those  activities  of  a 
farmer,  as  defined  in  §  171.8  of  this 
chapter,  that  are  in  direct  support  of  the 
farmers  farming  operations. 

(c)  In  this  subpart,  the  term 
"shipment"  means  the  offering  of 
loading  of  hazardous  material  at  one 
loading  facility  using  one  transport 
vehicle,  or  the  transport  of  that  transport 
vehicle. 

3.  In  §  107.608,  paragraphs  (a),  (b), 
and  (d)  would  be  revised  to  read  as 
follows: 

S  107.608    General  registration 
requirements. 

(a)  Except  as  provided  in  §  107.616(d), 
each  person  subject  to  this  subpart  must 
submit  a  complete  and  accurate 
registration  statement  on  DOT  Form  F 
5800.2  not  later  than  June  30  for  each 
registration  year,  or  in  time  to  comply 
with  paragraph  (b)  of  this  section, 
whichever  is  later.  Each  registration 
year  begins  on  July  1  and  ends  on  June 
30  of  the  following  year. 

(b)  No  person  required  to  file  a 
registration  statement  may  transport  a 
hazardous  material  or  cause  a  hazardous 
material  to  be  transported  or  shipped, 
unless  such  person  has  on  file,  in 
accordance  with  §  107.620,  a  oirrent 
Certificate  of  Registration  in  accordance 
with  the  requirements  of  this  subpart. 


(d)  Ck)pies  of  DOT  Form  F  5800.2  and 
instructions  for  its  completion  may  be 
obtained  fi-om  the  Hazardous  Materials 
Registration  Program,  DHM-60,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590-0001,  by  calling 
61f-494-2545  or  202-366-4109,  or  via 
the  Internet  at  http://hazmat.dot.gov. 
***** 

4.  Section  107.612  would  be  revised 
to  read  as  follows: 

f  107.612    Amount  of  fee. 

(a)  Registration  year  1999-2000  and 
earlier.  For  all  registration  years  through 
1999-2000,  each  person  subject  to  the 
requirements  of  §  107.601(a)(l)-(5)  must 
pay  an  annual  fee  of  $300  (which 
includes  a  $50  processing  fee). 

(b)  Registration  year  2000-2001  and 
following.  For  each  registration  year 
beginning  with  2000-2001,  each  person 
subject  to  the  requirements  of  this 
subpart  must  pay  an  annual  fee  as 
follows: 

(1)  Small  business.  Each  person  that 
qualifies  as  a  small  business  under 
criteria  specified  in  13  CFR  part  121 
applicable  to  the  standard  industrial 
classification  (SIC)  code  that  describes 
that  person's  primary  commercial 
activity  must  pay  an  annual  fee  of  $300 
(which  includes  a  $25  processing  fee). 

(2)  Other  than  a  small  business.  Each 
person  that  does  not  meet  criteria 
specified  in  paragraph  (b)(1)  of  this 
section  must  pay  an  annual  fee  of 
$2,000  (which  includes  a  $25  processing 
fee). 


(3)  The  processing  fee  is  limited  to 
$25  for  each  registration  statement  filed 
for  more  than  one  year,  as  provided  in 
§  107.616(c). 

5.  In  §  107.616,  paragraphs  (c)  and 
(d)(2)  would  be  revised  to  read  as 
follows: 

S 1 07.61 6    Payment  procedures. 

***** 

(c)  Payment  must  correspond  to  the 
total  fees  properly  calculated  in  the 
"AMOUNT  DUE"  block  of  the  DOT 
Form  F  5800.2.  A  person  may  elect  to 
register  and  pay  the  required  fees  for  up 
to  three  registration  years  by  filing  one 
complete  and  accurate  registration 
statement. 

(d)*  *  • 

(2)  Pay  a  registration  and  processing 
fee  of  $350  (including  a  $50  expedited 
handling  fee).  For  registration  years 
2000-2001  and  following,  persons  who 
do  not  meet  the  criteria  for  a  small 
business,  as  specified  in  §  107.612(b)(1), 
must  enclose  payment  of  $1,700  with 
the  expedited  follow-up  material,  for  a 
total  of  $2,050  (including  a  $50 
expedited  handling  fee);  and 
***** 

Issued  in  Washington,  D.C.  on  April  12, 
1999,  under  authority  delegated  in  49  CFR 
part  106. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  99-9453  Filed  4-14-99:  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editonaliy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  APRIL  15,  1999 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Noxious  weed  lists: 

Update:  published  3-16-99 

AGRICULTURE 
DEPARTIMENT 

Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Single-year  and  multi-year 
crop  loss  disaster 
assistance  program; 
published  4-15-99 

FEDERAL  HOUSING 
RNANCE  BOARD 

Federal  home  loan  bank 
system: 

Eligible  collateral  for  FHL 
bank  advances, 
clarification  and 
verification;  published  4-6- 
99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Dichlon/os  tablets;  published 

4-15-99 
Narasin  and  nicarbazin  with 

methylene  disalicylate  and 

roxarsone:  published  4-15- 

99 
Omeprazole;  published  4-15- 

99 
Sulfadimrthoxine  soluble 

powder;  published  4-15-99 
Trenbolone  acetate  and 

estradiol  benzoate; 

published  4-15-99 
Human  drugs: 
Labeling  of  dnjg  products 

(OTC)- 

Standardized  format; 
correction;  published  4- 
15-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 

Certificate  and  voucher 
programs  (Section  8) — 
Conforming  rule; 
published  3-16-99 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Healtti 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Rinderpest  and  foot-and- 
mouth  disease,  etc.; 
disease  status  change — 
South  Africa;  comments 
due  by  4-19-99; 
published  2-17-99 
AGRICULTURE 
DEPARTMENT 

Cooperative  State  Research, 
Education,  and  Extension 
Service 
Grants: 
Special  Research  Program; 
comments  due  by  4-23- 
99;  published  3-24-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Marine  and  anadromous 
species — 

West  coast  Chinook 
salmon;  comments  due 
by  4-23-99;  published 
3-24-99 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Pacific  cod;  comments 
due  by  4-20-99; 
published  4-5-99 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
comments  due  by  4-19- 
99;  published  3-5-99 
South  Atlantic  Region; 
Sustainable  Fisheries 
Act  provisions; 
compliance;  comments 
due  by  4-19-99; 
published  2-18-99 
West  Coast  states  and 
Western  Pacific 
fisheries — 
West  Coast  salmon; 
comments  due  by  4-22- 
99;  published  4-8-99 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  4-22- 
99;  published  4-7-99 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Foreign  futures  and  options 
transactions: 


Access  to  electronic  boards 
of  trade;  automated 
trading  systems  use; 
comments  due  by  4-23- 
99;  published  3-24-99 
Access  to  electronic  tx>ards 
of  trade;  automated 
trading  systems  use; 
correctkxi;  comments  due 
by  4-23-99;  published  4-9- 
99 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulatton 
(FAR): 

Contractor  liability  for  loss  of 
and/or  damages  to 
household  goods; 
comments  due  by  4-19- 
99;  published  2-16-99 
ENERGY  DEPARTMENT 
Acquisition  regulations: 
Costs  associated  with 
whistleblower  actions; 
comments  due  by  4-23- 
99;  published  3-24-99 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines — 

Transportation  sen/ices 
regulation;  comments 
due  by  4-22-99; 
published  12-30-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection — 
Ozone-depleting 
substances;  substitutes 
list;  comments  due  by 
4-19-99;  published  2-18- 
99 
Ozone-depleting 
substances;  substitutes 
list;  comments  due  by 
4-19-99;  published  2-18- 
99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Oklahoma;  comments  due 
by  4-19-99;  published  3- 
19-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
4-19-99;  published  3-18- 
99 
Califomia  and  Arizona; 
comments  due  by  4-19- 
99;  published  3-18-99 
Delaware;  comments  due  by 
4-21-99;  published  3-22- 
99 
Illinois;  comments  due  by  4- 
19-99;  published  3-18-99 


Iowa;  comments  due  by  4- 

19-99;  published  3-18-99 
Air  quality  planning  purposes; 
designation  of  areas: 
Califomia;  comments  due  by 

4-19-99;  published  3-18- 

99 
Missouri  and  Illinois; 

comments  due  by  4-19- 

99;  published  3-18-99 
PestickJes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cinnamaldehyde;  comments 

due  by  4-19-99;  published 

2-17-99 
Fenbuconazole;  comments 

due  by  4-19-99;  published 

2-17-99 
Formic  ackj;  comments  due 

by  4-23-99;  published  2- 

22-99 
Superfund  program: 
National  oil  and  hazardous 

substances  contingency 

plan- 
National  priorities  list 
update;  comments  due 
by  4-19-99;  published 
2-16-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Practice  and  procedure: 
Regulatory  fees  (1999  FY); 
assessment  and 
collection;  comments  due 
by  4-19-99;  published  4-6- 
99 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Regulatory  streamlining  and 
updating;  20  CFR  parts, 
proposed  removal; 
comments  due  by  4-19-99; 
published  2-18-99 
Correction;  comments  due 

by  4-19-99;  published  3-2- 

99 

FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Eligibility;  expansion  and 
continuation;  comments 
due  by  4-22-99;  published 
3-23-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Contractor  liability  for  loss  of 

and/or  damages  to 

household  goods; 

comments  due  by  4-19- 

99;  published  2-16-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
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Adjuvants,  production  aids, 
and  sanitizers — 
Phosphorous  acid,  cyclic 
neopentanetetrayl 
bis(2,6-di-tert-butyl-4- 
methylphenyl)ester; 
comments  due  by  4-19- 
99;  published  3-19-99 
Medical  devices: 
Menstrual  tampons  labeling; 
absorbency  ranges; 
comments  due  by  4-21- 
99;  published  1-21-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Capital  Fund  Negotiated 
Rulemaking  Advisory 
Committee;  intent  to 
establish  and  meeting; 
comments  due  by  4-19- 
99;  published  3-19-99 
Public  housing  agency 
plans;  comments  due  by 
4-19-99;  published  2-18- 
99 
Public  and  Indian  Housing: 
Section  8  Housing 
Certificate  Fund  Rule 
Negotiated  Rulemaking 
Committee;  intent  to 
establish  and  meeting; 
comments  due  by  4-19- 
99;  published  3-19-99 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Mountain  plover;  comments 

due  by  4-19-99;  published 

2-16-99 
Tinian  monarch;  withdrawn; 

comments  due  by  4-23- 

99;  published  2-22-99 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
Coastal  zone  consistency 
review  of  exploration 
plans  and  development 
and  production  plans; 
comments  due  by  4-19- 
99;  published  2-17-99 
Royalty  management: 
Federal  marginal  properties; 
accounting  and  auditing 
relief;  comments  due  by 
4-21-99;  published  3-22- 
99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Federal  and  Indian  lands 

programs: 

Indian  lands;  definition 
clarification;  comments 
due  by  4-20-99;  published 
2-19-99 


JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes: 
Visa  exemption  for  British 
Virgin  Islands  nationals 
entering  U.S.  through  St. 
Thomas,  U.S.  Virgin 
Islands;  comments  due  by 
4-19-99;  published  2-18- 
99 
United  Nations  Convention 
Against  Torture  and  Other 
Cruel,  Inhuman,  or 
Degrading  Treatment  or 
Punishment;  implementation: 
Protection  from  torture; 
claim  procedures; 
comments  due  by  4-20- 
99;  published  2-19-99 
JUSTICE  DEPARTMENT 
Pam  Lychner  Sexual  Offender 
Tracking  and  Identification 
Act  of  1996;  implementation: 
National  Sex  Offender 
Registry;  operation  and 
notification  requirements; 
comments  due  by  4-19- 
99;  published  2-16-99 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Contractor  liability  for  loss  of 
and/or  damages  to 
household  goods; 
comments  due  by  4-19- 
99;  published  2-16-99 
NORTHEAST  DAIRY 
COMPACT  COMMISSION 
Over-order  price  regulations: 
Compact  over-order  price 
regulations — 
Fluid  milk  distributions  in 
six  New  England  States 
during  1998-1999 
contract  year, 
exemption;  hearing; 
comments  due  by  4-21- 
99;  published  3-15-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Santa  Bartsara  Channel,  CA; 

safety  zone;  comments 

due  by  4-19-99;  published 

2-18-99 
Regulatory  Rexibility  Act: 
Small  entities;  economic 

impact;  comments  due  by 

4-19-99;  published  1-19- 

99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Agusta,  S.p.A.;  comments 

due  by  4-19-99;  published 

2-16-99 


Bell  Helicopter  Textron,  Inc.; 

comments  due  by  4-19- 

99;  published  2-17-99 
Boeing;  comments  due  by 

4-19-99;  published  2-17- 

99 
Empresa  Brasileira  de 

Aeronautica  S.A.; 

comments  due  by  4-22- 

99;  published  3-23-99 
Pilatus  Aircraft  Ltd.; 

comments  due  by  4-23- 

99;  published  3-23-99 
Pratt  &  Whitney;  comments 

due  by  4-22-99;  published 

3-23-99 
Sikorsky;  comments  due  by 

4-19-99;  published  2-16- 

99 
Class  D  and  Class  E 
airspace;  comments  due  by 
4-20-99;  published  3-3-99 
Class  D  and  Class  E 
airspace;  corection; 
comments  due  by  4-20-99; 
published  3-9-99 
Class  E  airspace;  comments 
due  by  4-19-99;  published 
3-5-99 
Class  E  airspace;  corection; 
comments  due  by  4-20-99; 
published  3-9-99 
VOR  Federal  ainways; 
comments  due  by  4-22-99; 
published  3-8-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Motor  earner  safety  standards: 
Inspection,  repair,  and 
maintenance — 
Intermodal  container 
chassis  and  trailers; 
comments  due  by  4-19- 
99:  published  2-17-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
Administration 

Buy  America  requirements; 
certification  procedures: 

Corrections  to  inadvertent 
enttrs  in  certifications 
after  bid  opening; 
comments  due  by  4-19- 
99;  published  2-18-99 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Anthropomorphic  test  devices: 
Occupant  crash  protection — 

12-month-old  infant  crash 
test  dummy;  comments 
due  by  4-22-99; 
published  3-8-99 
Motor  Vehicle  Safety 
Standards: 
Child  restraint  systems — 


Standardized  child 
restraint  anchorage 
systems  independent  of 
seat  belts;  comments 
due  by  4-19-99; 
published  3-5-99 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  liquid 
transportation — 

Liquefied  compressed 
gases;  transportation 
and  unloading; 
comments  due  by  4-21- 
99;  published  3-22-99 

TRANSPORTATION 
DEPARTMENT 
Transportation  Statistics 
Bureau 

ICC  Termination  Act; 
implementatkxi: 
Motor  carriers  of  property 

and  household  goods; 

reporting  requirements; 

comments  due  by  4-22- 

99;  published  3-23-99 

TREASURY  DEPARTMENT 
Internal  Pevenue  Service 
Income  taxes: 

Capital  gains;  installment 
sales  of  depreciable  real 
property;  unrecaptured 
section  1250  gain; 
comments  due  by  4-22- 
99;  published  1-22-99 

Qualified  education  loans, 
interest  deduction; 
comments  due  by  4-21- 
99;  published  1-21-99 
Procedure  and  administratK>n: 

Filing  of  notice  of  lien; 
notice  and  opportunity  for 
hearing;  cross  reference; 
comments  due  by  4-22- 
99;  published  1-22-99 

Levy;  notice  and  opportunity 
for  hearing;  cross 
reference;  comments  due 
by  4-22-99;  published  1- 
22-99 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  t>e  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sendee)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fom  from  ttie 


VI 
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Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  wilt  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
lndex.html.  Some  laws  may 
not  yet  be  available. 


H.R.  193/P.L.  106-20 

Sudbury,  Assabet,  and 
Concord  Wild  and  Scenic 
River  Act  (Apr.  9,  1999;  113 
Stat.  30) 

Last  List  April  12,  1999. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listproc9lucky.fed.gov  with 
the  text  message: 


subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  iX>CUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  escpect  your  renewal  notice  and  keep  a  good  thing  comii^.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
bdbre  the  shown  date. 


:  AFR   SMITH212J 

:  JOHN   SMITH 

I  212  MAIN  STREET 

•  FORESTVILLE  MD  20704 


—  •/••• 
DEC97R  J 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 

:  JOHN  SMITH 

I  212    MAIN    STREET 

•  FORESTVILLE   MD    20704 


DEC97R1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 

°^J''^T^  '^  C/uifS»  your  order. 

*  5468  tt's  Easyl 

D  YES,  enter  my  subscription(s)  as  foUows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ ^ 

International  customers  please  add  25%. 


..  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

\_J  GPO  Deposit  Account 


-n 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


VISA       1_    MasterCard  Account 

1                  1                                        1 

\__              (Credit  card  expiration  date)                 „^„m  ,>~/^.  t 

■                                                 *                                  your  urtUfI 

Purchase  order  number  (optional) 

YES     NO 

May  we  make  yoornain^address  available  to  odierniaiiers?     | |  | | 


Authorizing  signature 

Mail  To:  Superintendent  of  EkKuments 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Ind^x  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approxinrtately  200  volunr>es 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  put>lished  in  24x 
microfiche  format  and  tt>e  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Cods: 

*5419 


I I  YlliS,  enter  the  following  indicated  subscription  in  24x  microfiche  fonnat 

Federal  Register  (MFFR) 


Code  of  Federal  Regulations  (CFRM7) 


D  One  year  at  $220  each 
D  Six  months  at  $110 
n  One  year  at  $247  each 


Charge  your  order. 

IteEaeyl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ . 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name  (Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  w«  make  your  nanM/address  avaiiabie  to  Other  maiers?      | |   | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


I    I  GPO  Deposit  Account 

I    I  VISA       [j  MasteiCard  Account 


l-D 


(Credit  card  expiratibn  date) 


Thank  you  for 
your  order! 


Authorizing  signature 
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Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  5 12-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  11/3) 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


Monday,  [anuuy  13, 1997 
Volume  33 — Number  2 
Page  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarteriy. 

PubNshed  by  the  Office  of  the 
Federal  Register,  Nationai 
Archh^es  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

♦5420 


Charge  your  order. 

tt'8  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


[    I  YES,  please  enter one  year  subscriptions  for  the  WeeUy  Compilatioii  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

n  $137.00  First  Class  Mail        Q  $80.00  Regular  Mail 


The  total  cost  of  my  order-  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  address/attention  line 


I    I  GPO  Deposit  Account 

I    I  VISA       LJ  MasterCard  Account 


-D 


Street  address 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


1    1 
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Presidential  Documents 


Tide  3— 

The  President 


Executive  Order  13119  of  April  13,  1999 

Designation  of  Federal  Republic  of  Yugoslavia  (Serbia/Monte- 
negro), Albania,  the  Airspace  Above,  and  Adjacent  Waters  as 
A  Combat  Zone 


Pursuant  to  the  authority  vested  in  me  as  President  by  the  Constitution 
and  laws  of  the  United  States  of  America,  including  section  112  of  the 
Internal  Revenue  Code  of  1986  (26  U.S.C.  112),  I  designate,  for  the  purposes 
of  that  section,  the  following  locations,  including  the  airspace  above  such 
locations,  as  an  area  in  which  Armed  Forces  of  the  United  States  are  and 
have  been  engaged  in  combat: 

—  The  Federal  Republic  of  Yugoslavia  (Serbia/Montenegro); 

—  Albania; 

—  the  Adriatic  Sea; 

—  the  Ionian  Sea  north  of  the  39th  parallel. 

For  the  purposes  of  this  order,  I  designate  March  24,  1999,  as  the  date 
of  the  commencement  of  combatant  activities  in  such  zone. 


O^XlU^JUOA  ^j?Aa^^ 


[FR  Doc.  99-9738 
Filed  4-15-99;  8:45  am) 
Billing  code  3195-01^ 


THE  WHITE  HOUSE. 
April  13.  1999. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Part  2411 

Revision  of  Freedom  of  Information 
Act  Regulations 

AQENCY:  Federal  Labor  Relations 

Authority. 

action:  Final  rule. 

summary:  The  Federal  Labor  Relations 
Authority,  the  General  Counsel  of  the 
Federal  Labor  Relations  Authority,  and 
the  Federal  Service  Impasses  Panel 
(collectively  "FLRA")  amend  the 
FLRA's  regulations  relating  to  the 
Freedom  of  Information  Act  (FOIA),  in 
order  to  implement  certain  changes 
mandated  by  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996 
(EFOIA).  The  regulatory  changes  in  this 
nile  will  provide  for  expedited 
processing  of  information  requests,  as 
required  by  the  EFOIA. 
EFFECTIVE  DATE:  The  regulation  shall 
become  effective  May  17, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Johnson,  Attorney- Advisor, 
Office  of  the  Solicitor,  Federal  Labor 
Relations  Authority,  (202)  482-6620. 
SUPPLEMENTARY  INFORMATKW:  The 
Federal  Labor  Relations  Authority 
proposed  revisions  to  Parts  2411  of  its 
FOL\  regulations  (5  CFR  part  2411), 
which  were  published  in  the  Federal 
Register  on  November  14, 1997  (62  FR 
61035).  Public  comment  was  solicited 
on  the  proposed  changes.  However,  no 
written  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking. 

Through  the  EFOIA,  Public  Law  104- 
231, 110  Stat.  3048,  Congress  amended 
the  FOIA,  5  U.S.C.  552  et  seq.,  to 
address,  among  other  things,  the 
expedited  processing  of  requests  for 
information.  Specifically,  Congress 
required  agencies  to  promulgate 
regulations  under  which  requests  for 


expedited  processing  would  be 
considered,  and  mandated  that  agencies 
grant  such  requests  upon  a  showing  of 
compelling  need. 

Pursuant  to  the  EFOIA,  the  FLRA's 
amended  regulations  provide  for 
expedited  processing  of  initial  requests 
that  demonstrate  a  compelling  need,  and 
allow  for  expedited  processing  in  other 
cases  when  the  agency  determines  it  is 
warranted.  Additionally,  the  amended 
regulations  instruct  FOIA  officers  to 
notify  the  requester  within  ten  (10) 
calendar  days  whether  or  not  expedited 
processing  has  been  granted.  If  denied, 
any  appeals  made  must  be  processed 
expeditiously.  The  amended  regulations 
will  reflect  these  changes  through 
modifications  40  §  2411.8,  including  a 
retitling  of  the  section  and  the  addition 
of  a  new  paragraph  (b). 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)of  the 
Regulatory  Flexibility  Act,  5  U.S.C, 
605(b),  the  FLRA  has  determined  that 
this  regulation,  as  amended,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  amendments  are  procedural  in 
nature  and  are  required  to  implement 
EFOIA. 

Unfunded  Mandates  R^rm  Act  of 
1995 

This  rule  change  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
gsvemments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  imiquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Busiiiess  Regulatory  Enfercenent 
Fairness  Act  of  1996 

This  action  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 


PaperwoiiL  Reduction  Act  of  1995 

The  amended  regulations  contain  no 
additional  information  collection  or 
record  keeping  requirements  imder  the 
Paperwork  Reduction  Act  of  1995, 44 
U.S.C.  3501,  efseg. 

List  of  Sulqects  in  5  CFR  Part  2411 

Administrative  practice  and 
procedure.  Freedom  of  information, 
Government  employees. 

For  the  reasons  stated  in  the 
preamble,  the  FLRA  amends  5  CFR  part 
2411,  as  follows: 

PART  2411— AVAILABILITY  OF 
OFFiaAL  INFORMATION 

1.  The  authority  citation  for  part  2411 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552. 

2.  Section  2411.8  is  revised  to  read  as 
follows: 

12411 J    ModMcation  of  tiim  limits. 

(a)  In  unusual  circumstances  as 
specified  in  this  section,  the  time  limits 
prescribed  with  respect  to  initial 
determinations  or  determinations  on 
appeal  may  be  extended  by  written 
notice  from  the  officer  handling  the 
request  (either  initial  or  on  appeal)  to 
the  person  making  such  request  setting 
forth  the  reasons  for  such  extension  and 
the  date  on  which  a  determination  is 
e;q)ected  to  be  dispatched.  No  such 
notice  shall  specify  a  date  that  would 
result  in  a  total  extension  of  more  than 
ten  (10)  working  da)Fs.  As  used  in  this 
section,  "unusual  cixctunstances" 
means,  but  only  to  the  extent  reasont^ly 
necessary  to  the  prop>er  processing  of 
the  .particular  request: 

(1)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments  that  are 
separate  from  the  office  processing  the 
request; 

(2)  The  need  to  search  for,  collect  and 
appropriatefy  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request; 
or 

(3)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  the  agency  having 
substantial  subject  matter  interest 
therein. 
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(b)  Expedited  processing  of  a  request 
for  records,  or  an  appeal  of  a  denial  of 
a  request  for  expedited  processing,  shall 
be  provided  when  the  requester 
demonstrates  a  compelling  need  for  the 
information  and  in  other  cases  as 
determined  by  the  officer  processing  the 
request.  A  requester  seeking  expedited 
processing  can  demonstrate  a 
compelling  need  by  submitting  a 
statement  certified  by  the  requester  to  be 
true  and  correct  to  the  best  of  such 
person's  knowledge  and  belief  and  that 
satisfies  the  statutory  and  regulatory 
definitions  of  compelling  need. 
Requesters  shall  be  notified  within  ten 
(10)  calendar  days  after  receipt  of  such 
a  request  whether  expedited  processing, 
or  an  appeal  of  a  denial  of  a  request  for 
expedited  processing,  was  granted.  As 
used  in  this  section,  "compelling  need" 
means: 

(1)  That  a  failure  to  obtain  requested 
records  on  an  expedited  basis  could 
reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safety  of  an  individual;  or 

(2)  With  respect  to  a  request  made  by 
a  person  primarily  engaged  in 
disseminating  information,  urgency  to 
inform  the  public  concerning  actud  or 
alleged  Federal  Govenunent  activity. 

Dated:  April  13, 1999. 
Solly  Thomas, 
Executive  Director. 
[FR  Doc.  99-9622  Filed  4-15-99;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart981 

[Docket  No.  FV99-981-1  FR] 

Almonds  Grown  in  California;  Revision 
of  Reporting  Requirements 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  rule  revises  the 
administrative  rules  and  regulations  of 
the  California  almond  marketing  order 
(order)  pertaining  to  reporting 
requirements.  The  almond  marketing 
order  regulates  the  handling  of  almonds 
grown  in  California  and  is  administered 
locally  by  the  Almond  Board  of 
California  (Board).  Under  the  terms  of 
the  order,  almond  handlers  are  required 
to  report  to  the  Board,  on  ABC  Form  1, 
the  total  adjusted  kernel  weight  of 
almonds  received  by  them  for  their  owm 
account  within  seven  prescribed 
reporting  periods  per  year.  This  rule 


changes  the  reporting  procedures  to 
require  handlers  to  report  this 
information  to  the  Board  monthly,  or  12 
times  per  year.  Additional,  more 
accurate  and  timely  information  will 
thus  be  available  to  the  Board  and 
industry,  facilitating  improved  decision 
meiking  and  program  administration. 
EFFECTIVE  DATE:  April  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Engeler,  Assistant  Regional 
Manager,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  2202 
Monterey  Street,  suite  102B,  Fresno, 
California  93721;  telephone:  (559)  487- 
5901,  Fax:  (559)  487-5906;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698.  Small 
businesses  may  request  information  on 
complying  with  this  regulation,  or 
obtain  a  guide  on  compljring  with  firuit, 
vegetable,  and  specialty  crop  marketing 
agreements  and  orders  by  contacting  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491,  Fax:  (202)  720-5698,  or  E-mail: 

Jay N Guerber@usda.gov.  You  may 

view  the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Order  No. 
981,  as  amended  (7  CFR  part  981), 
regulating  the  handling  of  almonds 
grown  in  California,  hereinafter  referred 
to  as  the  "order."  The  marketing  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  loctd  laws, 
regidations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 


any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

This  finalrule  revises  the 
administrative  rules  and  regulations 
pertaining  to  reporting  requirements 
under  the  California  dmond  order.  This 
rule  changes  the  reporting  procedures  to 
require  handlers  to  report  their  receipts 
of  almonds  from  growers  on  a  monthly 
basis  rather  than  seven  times  per  year  as 
currentiy  prescribed.  This  change  was 
unanimously  reconunended  by  the 
Board  at  a  meeting  on  September  16, 
1998. 

Section  981.72  of  the  order  provides 
authority  for  the  Board  to  require 
handlers  to  report  to  the  Board  their 
receipts  of  almonds  from  growers. 
Section  981.472  of  the  order's 
administrative  rules  and  regulations 
currently  requires  that  each  handler 
report  to  the  Board,  on  ABC  Form  1,  the 
total  adjusted  kernel  weight  of  almonds, 
by  variety,  received  by  it  for  its  own 
account  within  seven  prescribed 
reporting  periods  per  year.  The  report 
must  be  submitted  to  the  Board  by  the 
5th  calendar  day  after  the  close  of  the 
following  applicable  periods — ^August  1 
to  August  31;  September  1  to  September 
30;  October  1  to  October  31;  November 
1  to  November  30;  December  1  to 
December  31;  January  1  to  March  31; 
and  April  1  to  July  31. 

The  crop  year  under  the  almond  order 
nms  from  August  1  through  July  31  of 
the  following  year.  Most  almonds  are 
harvested  by  growers  and  received  by 
handlers  during  the  fall  months.  Thus, 
handlers  have  been  required  to  report 
their  almond  receipts  to  the  Board  on  a 
monthly  basis  from  August  through 
December,  and  then  just  tvrice  for  the 
remainder  of  the  crop  year. 

California  almond  production  has 
increased  significantly  in  recent  years. 
Between  1983  and  1992,  the  average 
size  of  the  almond  crop  was  about  465 
million  pounds.  Since  1992,  the  average 
size  of  the  almond  crop  has  grown  to 
about  570  million  pounds.  With  the 
increase  in  crop  size,  more  almonds 
than  anticipated  are  being  received  by 
handlers  from  January  through  July. 
Information  collected  from  handlers  on 
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the  amount  of  almonds  received  reflects 
crop  size  which  provides  a  basis  for  the 
industry's  marketing  decisions.  Thus, 
the  Board  recommended  that  handlers 
be  required  to  report  the  amount  of 
almonds  received  on  a  monthly  basis,  or 
12  times  per  year.  This  reporting  change 
will  provide  the  Board  with  additional, 
more  accurate  and  timely  information 
which  will  facilitate  improved  decision 
making  and  program  administration. 
Appropriate  changes  will  be  made  to 
§981.472  of  the  order's  administrative 
rules  and  regulations. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultiu^  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  wiU  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  115  handlers 
of  California  almonds  who  are  subject  to 
regulation  under  the  order  and 
approximately  7,000  almond  producers 
in  the  regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  aimual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000. 

Ciurently,  about  58  percent  of  the 
handlers  ship  under  $5,000,000  worth 
of  almonds  and  42  percent  ship  over 
$5,000,000  worth  on  an  annual  basis.  In 
addition,  based  on  acreage,  production, 
and  grower  prices  reported  by  the 
National  Agricultiu"al  Statistics  Service, 
and  the  total  number  of  almond 
growers,  the  average  annual  grower 
revenue  is  approximately  $156,000.  In 
view  of  the  foregoing,  it  can  be 
concluded  that  the  majority  of  handlers 
and  producers  of  California  almonds 
may  be  classified  as  small  entities. 

"This  rule  revises  §  981.472  of  the 
order's  administrative  rules  and 
regulations  to  specify  that  handlers 
must  submit  reports  concerning  receipts 
of  almonds,  on  ABC  Form  1,  on  a 
monthly  basis,  as  opposed  to  seven 
times  per  year.  Additional,  more 
accinate  and  timely  information  will 
thus  be  available  to  the  Board  and 


industry,  facilitating  improved  decision 
making  and  program  administration. 

Requiring  nandlers  to  submit  this 
information  monthly  imposes  an 
additional  reporting  burden  on  both 
small  and  large  handlers.  It  is  estimated 
that  it  takes  a  handler  15  minutes  to 
complete  a  receipt  report,  or  ABC  Form 
1 .  Currently,  handlers  must  submit 
seven  such  reports  annually  creating  an 
estimated  total  burden  per  handler  of 
1.75  hours  per  year,  or  a  total  industry 
biuden  of  approximately  201.25  hours 
per  year.  Requiring  handlers  to  submit 
five  additional  reports  per  year  will 
create  an  additional  burden  per  handler 
of  1.25  hours  per  year,  or  an  additional 
total  industry  burden  of  approximately 
143.75  hours  per  year.  AlUiough  this 
action  creates  an  additional  burden  on 
California  almond  handlers,  the  benefits 
of  collecting  additional,  more  acctuate 
and  timely  information  far  outweigh  the 
estimated  increased  reporting  biu-den. 
The  Board  will  be  able  to  utilize  this 
information  to  make  improved 
marketing  decisions.  This  rule  places  no 
additioned  biuden  on  almond  growers. 
Finally,  as  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  that  are  contained  in  this 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  and 
have  been  assigned  OMB  No.  0581- 
0071.  In  addition,  the  Department  has 
not  identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  proposed  rule. 

Omer  alternatives  to  this  action 
include  not  changing  the  reporting 
requirement  concerning  almond 
receipts.  However,  this  alternative 
would  leave  the  Board  with  less  timely 
information.  Another  alternative  would 
be  to  revert  back  to  the  reporting 
requirement  prior  to  1993  when 
handlers  were  required  to  report  almond 
receipts  tvtice  a  month  during  harvest 
(July  through  November),  once  during 
December,  and  then  twice  for  the 
remainder  of  the  crop  year.  However, 
the  Board  believes  that  requiring 
handlers  to  submit  the  receipt  report 
monthly  best  meets  the  industry's 
informational  needs  at  this  time. 

The  Board's  meeting  was  widely 
publicized  throughout  the  almond 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Board  deliberations.  Like 
all  Board  meetings,  the  September  16, 
1998,  meeting  was  a  public  meeting  and 


aU  entities,  both  large  and  small,  were 
able  to  express  their  views  on  this  issue. 
The  Board  itself  is  composed  of  ten 
members,  of  which  five  are  producers 
and  five  are  handlers. 

Also,  the  Board  has  a  niunber  of 
appointed  committees  to  review  certain 
issues  and  make  recommendations  to 
the  Board.  The  Board's  Administrative 
and  Finance  Committee  met  on 
September  16, 1998,  prior  to  the  Board 
meeting,  and  discussed  this  issue.  That 
committee  meeting  was  also  a  public 
meeting,  and  both  large  and  small 
entities  were  able  to  participate  and 
express  their  views. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  January  5, 1999  (64  FR  430). 
The  proposal  also  annoimced  AMS's 
intent  to  request  a  revision  to  the 
currently  approved  information 
collection  requirements  issued  under 
the  order.  Copies  of  the  rule  were 
mailed  to  all  Board  members  and 
almond  handlers.  The  proposal  was  also 
made  available  through  the  Internet  by 
the  Office  of  the  Federal  Register.  A  60- 
day  comment  period  was  provided  for 
interested  persons  to  respond  to  the 
proposal,  including  the  additional 
information  collection  requirements. 
The  comment  period  ended  March  8, 
1999.  No  comments  were  received. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Board  would 
like  to  begin  collecting  ABC  Form  1 
from  handlers  on  a  monthly  basis  as 
soon  as  possible  to  facilitate  program 
administration  and  decision  making. 
Handlers  are  aware  of  this  action  which 
was  unanimously  reconunended  by  the 
Board  at  a  public  meeting.  Finally,  a  60- 
day  comment  period  was  provided  for 
in  the  proposed  rule,  and  no  comments 
were  received. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  to  be 
amended  as  follows: 
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PART  981— ALMONDS  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §  981.472,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  981 .472    Report  of  almonds  received. 
(a)  Each  handler  shall  report  to  the 
Board,  on  or  before  the  5th  calendar  day 
of  each  month,  on  ABC  Form  1,  the  total 
adjusted  kernel  weight  of  almonds,  by 
variety,  received  by  it  for  its  own 
account  for  the  preceding  month. 
***** 

Dated:  April  9,  1999. 
Robert  C.  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 
[FR  Doc.  99-9515  Filed  4-15-99;  8:45  am) 

BILLING  COOE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-197-AD;  Amendment 
39-11131;  AD  99-08-22] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10  Series  Airplanes 
and  KC-10  (Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10  series  airplanes 
and  KC-10  (military)  airplanes,  that 
requires  repetitive  inspections  to  detect 
fatigue  cracking  of  the  rear  spar  cap  of 
the  horizontal  stabilizer;  and  repair,  if 
necessary.  The  amendment  also  would 
require  a  preventive  modification  of  the 
rear  spar  cap  of  the  horizontal  stabilizer, 
which  would  constitute  terminating 
action  for  the  repetitive  inspections. 
This  amendment  is  prompted  by  reports 
of  fatigue  cracking  of  the  rear  spar  cap 
of  the  horizontal  stabilizer.  The  actions 
specified  by  this  amendment  are 
intended  to  prevent  fatigue  cracking  of 
the  rear  spar  cap  of  the  horizontal 
stabilizer,  which  could  result  in  reduced 
structural  integrity  of  the  horizontal 
stabilizer,  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Effective  May  21,  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  21, 
1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  The  Boeing  Company,  Douglas 
Products  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Atmur,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120L,  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office.  3960 
Paramoimt  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5224;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-10  series  airplanes 
and  KC-10  (military)  airplanes  was 
published  in  the  Federal  Register  on 
August  4, 1998  (63  FR  41479).  That 
action  proposed  to  require  repetitive 
penetrant  inspections  or  high  frequency 
eddy  current  inspections  to  detect 
fatigue  cracking  of  the  rear  spar  cap  of 
the  horizontal  stabilizer;  and  repair,  if 
necessary.  That  action  also  proposed  to 
require  a  preventive  modification  of  the 
rear  spar  cap  of  the  horizontal  stabilizer, 
which  would  constitute  terminating 
action  for  the  repetitive  inspections. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Request  To  Revise  the  Compliance 
Time  of  the  Terminating  Action 

One  commenter  requests  that  the 
proposed  compliance  time  for 
accomplishment  of  the  terminating 
modification  be  revised  from  "within  5 
years"  to  "within  5  years  or  prior  to  the 
accimiulation  of  18,000  landings  after 
the  effective  date  of  the  AD,  whichever 


occurs  later."  The  commenter  contends 
that  such  a  revision  of  the  compliance 
time  would  allow  the  preventive 
modification  installation  on  low-time 
EKD-IO  series  airplanes  to  be  consistent 
with  the  initial  inspection  threshold  of 
the  proposal. 

Tne  FAA  concurs  partially.  It  is 
appropriate  to  specify  an  18,000-landing 
compliance  time  for  accomplishment  of 
the  terminating  action.  However,  to  be 
consistent  with  the  compliance  time 
specified  in  paragraph  (a)  of  this  AD, 
that  threshold  must  include  total 
landings  accumulated  on  the  airplane, 
not  just  those  accumulated  after  the 
effective  of  this  AD,  as  requested  by  the 
commenter. 

Requests  for  Credit  for  Previous 
Accomplishment  of  the  AD 
Requirements 

One  commenter  requests  that  credit 
be  given  for  previous  accomplishment 
of  the  proposed  initial  inspection.  That 
commenter  specifically  requests  that 
credit  for  the  initial  inspection  be  given 
if  it  was  accomplished  in  accordance 
with  McDonnell  Douglas  Comtwx  DC- 
10-COM-0047/SFY,  dated  December 
11, 1997.  Another  conunenter  requests 
that  credit  be  given  for  initial 
inspections  and  installation  of  the 
preventive  modification  that  were 
accomplished  prior  to  the  effective  date 
of  the  AD  in  accordance  with  the  service 
bulletin  specified  in  the  proposal. 

The  FAA  has  reviewed  the  referenced 
comtwx  and  concurs  that  credit  may  be 
given  for  the  accomplishment  of  the 
initial  inspection  req\iired  by  this  AD  if 
it  was  done  in  accordance  with  the 
comtwx  referenced  by  the  commenter. 
The  FAA  also  notes  that  the  comtwx  is 
referenced  in  McDonnell  Douglas  Alert 
Service  Bulletin  DC1D-55A028,  dated 
April  27, 1998,  (which  is  the 
appropriate  service  information  for  this 
AD),  as  an  additional  source  of  service 
information.  Therefore,  the  FAA  has 
revised  the  final  rule  to  add  a  new 
"Note  2"  to  give  credit  to  operators  that 
may  have  accomplished  previously  the 
initial  inspection  in  accordance  with 
McDonnell  Douglas  Comtwx  DC-10- 
COM-0047/SFY,  dated  December  11, 
1997. 

The  FAA  also  concurs  with  the 
request  to  allow  credit  for 
accomplishment  of  actions  specified  in 
McDonnell  Douglas  Alert  Service 
Bidletin  DC10-55A028,  dated  April  27, 
1998,  that  were  accomplished  prior  to 
the  effective  date  of  this  AD.  The  FAA 
notes  that  operators  are  generally  given 
credit  for  work  accomplished  previously 
if  the  work  is  performed  in  accordance 
with  the  final  rule  by  means  of  the 
phrase  in  the  compliance  section  of  the 
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AD  that  states,  "Required  as  indicated, 
unless  accomplished  previously." 
Therefore,  no  change  in  the  final  rule  is 
necessary  in  this  regard. 

Request  To  Justify  That  Unsafe 
Condition  Exists  on  Certain  Airplanes 

One  commenter  notes  that  the 
horizontal  stabilizer  center  section  of 
Model  £)C-10-30/40  series  airplanes  is 
different  than  that  of  Model  DC-10-10 
series  airplanes,  and  that  reports  of 
cracking  of  the  rear  spar  cap  of  the 
horizontal  stabilizer  have  only  occiured 
on  Model  DC-10-10  series  airplanes. 
Therefore,  the  commenter  questions  the 
need  to  require  installation  of  the 
proposed  modification  on  DC-10-30/40 
series  airplanes,  and  requests  that  the 
FAA  provide  justification  that  an  imsafe 
condition  actually  exists  on  the  Model 
DC-10-30/40  series  airplanes.  The  FAA 
infers  that  the  commenter  is  requesting 
the  FAA  remove  Model  DC-10-30/40 
series  airplanes  from  the  applicability  of 
the  proposal  if  the  FAA  cannot  justify 
that  an  imsafe  condition  exists  for  that 
model. 

The  FAA  does  not  concur  that  further 
justification  of  an  imsafe  condition  on 
DC-10-30/40  series  airplanes  is 
necessary,  or  that  Model  DC-10-30/40 
series  models  should  be  removed  from 
the  applicability  of  this  AD.  Although 
the  structiu^  of  the  horizontal  stabilizer 
center  section  is  thicker  on  Model  DC- 
10-30/40  series  airplanes  than  the  same 
structure  on  Model  DC-10-10  series 
airplanes,  the  FAA  finds  that  the  thicker 
structure  is  necessary  because  of  the 
higher  loads  susteiined  by  Model  DC- 
10-30/40  series  airplanes.  The  airplane 
manufacturer  also  concurs  that  fatigue 
cracking  of  the  horizontal  stabilizer  is  as 
likely  to  develop  on  a  Model  DC-10-30/ 
40  series  airplane  as  on  a  Model  DC-10- 
10  series  airplane.  Therefore,  no  change 
to  the  final  rule  is  necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  420 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
242  airplanes  of  U.S.  registry  (124 
Group  1  airplanes;  118  Group  2 
airplanes)  will  be  affected  by  this  AD. 


It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  inspections,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspections  required  by  this  AD  on  U.S. 
operators  for  Groups  1  and  2  airplanes 
is  estimated  to  be  $29,040,  or  $120  per 
airplane,  per  inspection  cycle. 

It  will  take  approximately  34  work 
hours  per  airplane  to  accomplish  the 
terminating  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$6,236  per  airplane  for  Group  1 
airplanes,  or  $6,349  per  airplane  for 
Group  2  airplanes.  Based  on  these 
figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operators  of  Group  1  airplanes  is 
estimated  to  be  $1,026,224,  or  $8,276 
per  airplane;  and,  for  Group  2  airplanes, 
$989,902,  or  $8,389  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub)ect8  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-08-22    McDonnell  Douglas:  Amendment 
39-11131.  Docket  98-NM-197-AD. 

Applicability:  Model  IX>10  series 
airplanes  and  KC-10  (military)  airplanes,  as 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  DC10-55A028,  dated  April  27, 1998; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  rear  spar 
cap  of  the  horizontal  stabilizer,  which  could 
result  in  reduced  structural  integrity  of  the 
horizontal  stabilizer,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Prior  to  the  accimiulation  of  18,000  total 
landings,  or  within  1,500  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later:  Perform  a  penetrant  inspection  or  a 
high  frequency  eddy  current  inspection  to 
detect  fatigue  cracking  of  the  rear  spar  cap  of 
the  horizontal  stabilizer,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
DC10-55A028,  dated  April  27,  1998. 

Note  2:  Accomplishment  of  a  penetrant 
inspection  or  a  high  frequency  eddy  ciurent 
inspection  to  detect  fatigue  cracking  of  the 
rear  spar  cap  of  the  horizontal  stabilizer,  in 
accordance  with  McDonnell  Douglas  Comtwx 
DC-lO-COM-0047/SFY,  dated  December  11, 
1997,  prior  to  the  effective  date  of  this  AD, 
is  acceptable  for  compliance  with  the  initial 
inspection  requirements  required  by 
paragraph  (a)  of  this  AD. 

(1)  If  no  cracking  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  2,200  landings  until  accomplishment 
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of  the  requirements  of  paragraph  (b)  of  this 
AD. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  the 
alert  service  bulletin.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  2,200 
landings  until  accomplishment  of  the 
requirements  of  paragraph  (b)  of  this  AD. 

(b)  Within  5  years  after  the  effective  date 
of  this  AD  or  prior  to  the  accumulation  of 
18.000  total  landings,  whichever  occurs  later: 
Perform  a  penetrant  inspection  or  a  high 
frequency  eddy  current  inspection  to  detect 
fatigue  cracking  of  the  rear  spar  cap  of  the 
horizontal  stabilizer,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
DC1O-55A028.  dated  April  27, 1998. 

(1)  If  no  cracking  is  detected,  prior  to 
further  flight,  perform  the  preventive 
modification  of  the  rear  spar  cap  of  the 
horizontal  stabilizer,  in  accordance  with  the 
alert  service  bulletin.  Accomplishment  of 
this  modification  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair,  and  perform  the 
preventive  modification  of  the  rear  spar  cap 
of  the  horizontal  stabilizer,  in  accordance 
with  the  alert  service  bulletin. 
Accomplishment  of  the  modification 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  DC10-55A028,  dated  April  27, 1998. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  The  Boeing  Company,  Douglas  Products 
Division,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846.  Attention:  Technical 
Publications  Business  Administration,  Dept. 
C1-L51  (2-60)  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 


Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
May  21, 1999. 

Issued  in  Renton,  Washington,  on  April  7, 
1999. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-9253  Filed  4-15-99;  8:45  am] 

BILUNG  C006  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9&-CE-29-AD;  Amendment  39- 
11130;  AD  99-08-21] 

RiN2120-AA64 

Airworthiness  Directives;  Puritan- 
Bennett  Aero  Systems  Company 
C351-2000  Series  Passenger  Oxygen 
Maslu  and  Portable  Oxygen  Masics 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  any  aircraft  equipped  with 
Puritan-Bennett  Aero  Systems  Company 
(Puritan-Bennett)  C351-2000  series 
passenger  oxygen  masks  and  portable 
oxygen  masks.  This  AD  requires 
inspecting  the  passenger  and  portable 
oxygen  masks  for  tears  around  the  face 
cushion  adjacent  to  the  inner  mask 
housing,  and  replacing  or  repairing  any 
torn  passenger  or  portable  oxygen  mask. 
This  AD  is  the  result  of  reports  received 
from  three  airplane  manufacturers  of 
defective  oxygen  masks.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  reduced  oxygen  consumption 
when  passengers  are  required  to  use 
defective  oxygen  masks,  which  could 
result  in  passenger  injury. 
DATES:  Effective  June  2, 1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  2, 
1999. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Puritan-Bennett  Aero  Systems 
Company,  10800  Pflimim  Road,  Lenexa, 
Kansas  66215;  telephone:  (913)  338- 
9800;  facsimile:  (913)  338-7353.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 


Docket  No.  98-CE-29-AD,  Room  1558, 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW, 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Imbler,  Aerospace  Engineer, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209;  telephone:  (316)  946-4147; 
facsimile:  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  all  aircraft  equipped  with  any 
Puritan-Bennett  C351-2000  series 
passenger  oxygen  mask  or  portable 
oxygen  mask  having  an  elastomer  cure 
date  between  September  1993  and 
March  1997  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  September  22, 
1998  (63  FR  50540).  The  NPRM 
proposed  to  require  inspecting  the 
oxygen  mask  face  cushion  adjacent  to 
the  inner  mask  housing  for  any  tear, 
and,  if  a  tear  is  found,  repairing  or 
replacing  the  passenger  or  portable 
oxygen  mask  with  one  that  has  an 
elastomer  cure  date  later  than  March 
1997. 

Accomplishment  of  the  proposed 
action  as  specified  in  the  P4PRM  would 
be  required  in  accordance  with  Nellcor 
Puritan-Bennett  Service  Bulletin  No. 
C351-200O-35-1,  Revision  2.  date  of 
original  issue:  July,  1996;  date  of  first 
revision:  February,  1997;  date  of  current 
revision:  February,  1998. 

The  NPRM  was  the  restilt  of  three 
airplane  meinufacturers  informing  the 
FAA  that  the  affected  oxygen  masks 
were  defective. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Comment  Issue  No.  1:  List  in  the  AD  AU 
Passenger  Service  Units  That  Could 
Contain  the  Affected  Oxygen  Masks 

Two  commenters  recommend  that  the 
FAA  provide,  in  the  proposed  AD,  a 
listing  of  the  passenger  service  units 
(PSU)  that  could  contain  the  affected 
oxygen  masks.  The  commenters  state 
that  it  would  be  difficult  to  detect 
whether  one  of  the  affected  oxygen 
masks  was  in  their  fleet  since  passenger 
or  portable  oxygen  masks  are  not 
tracked  items.  As  written,  the  proposed 
AD  would  require  inspecting  all  aircraft 
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and  spares  in  the  fleet  to  determine  if 
the  AD  applied.  The  PSU's  are 
equipment  that  is  tracked  and  including 
a  listing  of  those  would  allow  the 
affected  operators  to  check  their  logbook 
to  determine  AD  applicability. 

The  FAA  concurs  that  listing  the 
PSU's  in  the  proposed  AD  would  allow 
the  operators  to  check  the  logbook  to 
determine  AD  applicability.  However, 
the  affected  passenger  and  portable 
oxygen  masks  can  be  installed  in  any 
PSU.  Therefore,  if  an  operator  does  not 
track  passenger  and  portable  oxygen 
masks,  the  FAA  knows  of  no  other  way 
to  assure  that  the  imsafe  condition  does 
not  go  xmdetected  than  to  inspect  each 
PSU  to  determine  if  the  affected  masks 
are  installed. 

No  changes  to  the  final  rule  are 
required  as  a  result  of  these  comments. 

Comment  Issue  No.  2:  Cost  Impact  of 
the  Proposed  AD 

Two  commenters  feel  that  the  FAA's 
determination  of  the  cost  impact  on  U.S. 
operators  of  the  airplanes  that  have  the 
affected  passenger  or  portable  oxygen 
masks  installed  is  misleading.  In 
particular,  these  comments  are  as 
follows: 

•  One  conunenter  states  that  the  cost 
to  inspect  each  of  his/her  fleet's  aircraft 
to  determine  if  the  affected  oxygen 
masks  are  installed  on  each  PSU  is  6 
workhours  per  aircraft;  and 

•  The  other  commenter  states  that  the 
FAA  intended  to  use  the  cost 
calculation  of  1  workhour  per  aircraft 
for  labor  time,  but  instead  multiplied 
that  by  the  number  of  masks  affected. 

The  FAA  concurs  that  the  cost  impact 
of  the  proposed  AD  is  misleading.  The 
FAA  has  no  way  of  determining  the 
exact  number  of  affected  portable  and 
passenger  oxygen  masks  that  would 
need  to  be  either  inspected  and,  if 
necessary,  repaired  or  replaced  on  each 
airplane.  For  this  reason,  the  FAA  is 
writing  the  Cost  Impact  section  in  the 
final  rule  to  accoimt  for  the  cost  per 
mask  and  not  per  airplane. 

Comment  Issue  No.  3:  Make  the 
Inspection  Repetitive 

One  commenter  recommends  that  the 
FAA  make  the  proposed  inspections 
repetitive.  This  commenter  makes  this 
recommendation  based  on  the  belief 
that  the  unsafe  condition  is  a  result  of 
aging  emd  fatigue  damage  to  the  affected 
portable  and  passenger  oxygen  masks. 

The  FAA  does  not  conciu  that  the 
inspection  should  be  made  repetitive. 
The  oxygen  masks  that  are  imsafe  were 
torn  at  the  factory  due  to  a 
manufacturing  defect.  This  FAA  has 
determined  the  time  range  of  when 
these  torn  oxygen  masks  were 


manufactiued.  The  proposed  AD  would 
require  repair  or  replacement  of  any 
oxygen  mask  maniifactiued  dining  a 
certain  time  and  revealing  a  tear,  and 
would  prohibit  future  installation  of  any 
oxygen  mask  that  has  a  tear. 

Therefore,  no  changes  to  the  final  rule 
are  required  as  a  result  of  these 
conunents. 

Comment  Issue  No.  4:  Extend  the 
Compliance  Time 

One  commenter  recommends  that  the 
FAA  extend  the  compliance  time  of  the 
proposed  AD.  This  commenter  states 
that  the  90  calendar  day  compliance 
time  would  be  difficult  to  meet  and  the 
economic  impact  due  to  imnecessary 
downtime  would  be  significant.  The 
commenter  suggests  a  6  calendar  month 
compliance  time  to  coincide  with 
regularly  scheduled  maintenance. 

The  FAA  concurs.  The  FAA  initially 
chose  90  calendar  days  based  upon  a 
balance  between  safety  and  practicality 
of  implementation.  The  commenter 
presents  a  strong  case  for  extending  the 
compliance  time  based  upon 
practicality  of  implementation  and  the 
FAA  has  determined  that  extending  to 
6  calendar  months  will  not  adversely 
affect  aviation  safety. 

The  compliance  time  of  the  final  rule 
has  been  changed  accordingly. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  the 
change  in  the  write-up  in  the  Cost 
Impact  section,  the  change  in 
compliance  time,  and  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  changes  and  the  minor 
editorial  corrections  will  not  change  the 
meaning  of  the  AD  and  will  not  add  any 
additional  burden  upon  the  public  than 
was  already  proposed. 

Cost  Impact 

The  FAA  estimates  that  10,500 
oxygen  masks  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
workhour  per  oxygen  mask  to 
accomplish  the  inspection  and 
replacement,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Puritan-Bennett  will  repair  or  replace 
oxygen  mask  assemblies  found  defective 
at  no  cost  to  the  owner/operator  of  any 
affected  aircraft.  Based  on  these  figures, 
the  total  cost  impact  of  the  inspection  is 
estimated  to  be  $630,000,  or  $60  per 
mask.  The  cost  per  aircraft  will  vary 
based  on  the  number  of  oxygen  masks 


each  aircraft  has  installed  and  the 
number  that  would  require  replacement. 

Compliance  Time 

The  compliance  time  of  this  AD  is 
presented  in  calendar  time  instead  of 
hours  time-in-service  (TIS). 

The  FAA  has  determined  that 
calendar  time  compliance  is  the  most 
desirable  method  because  the  use  of 
these  oxygen  masks  is  not  related  to 
hours  time-in-service.  The  unsafe 
condition  exists  regardless  of  whether 
the  aircraft  is  in  operation.  Therefore,  to 
assure  that  the  above-referenced 
condition  is  corrected  within  a 
reasonable  period  of  time,  a  compliance 
schedule  based  upon  calendar  time 
instead  of  hours  TIS  is  utilized. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Re^atory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
Authority:  49  U.S.C.  106(g),  40113.  44701. 
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§39.13    [AfiMnded] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AO)  to  read  as  follows: 

99-08-21    Puritan-Bennett  Aero  Systems 
Company:  Amendment  39-11130; 
Docket  No.  98-CE-29-AD. 
Applicability:  Puritan-Bennett  C351-20O0 
series  passenger  oxygen  masks  and  portable 
oxygen  masks,  part  numbers  as  listed  below, 
that  (1)  have  elastomer  ciu%  dates  between 
September  1993  and  March  1997;  and  (2)  are 
installed  in  aircraft  that  are  certificated  in 
any  category: 

Passenger  Masks 

C351-20OO-OO 

C351-2000-02 

C351-2000-21 

C351-2000-38 

C351-2000-52 

C351-2000-59 

C351-2000-63 

114006-01 

174006-16 

174006-30 

174006-31 

174290-21 

174290-22 

174290-24 

174290-26 

174291-21 

174291-23 

174291-24 

174501-00 

174504-01 (C351-200O-205) 

174505-01 (C351-200O-201) 

174506-00 (C351-200O-223) 

174509-00 (C351-2000-302) 

174510-01  (C351-200O-224) 

174510-08 (C351-200O-231) 

174510-09 (C35 1-2000-232) 

174510-10 {C351-2000-233) 

174510-11 (C351-2000-234) 

Drop-Out  Box  Assemblies 

115055-04 
115055-10 
175011-01 
175015M)0 
175016-00 
175105-00 
175109-00 
175112-10 
175112-11 
175112-21 
175112-90 
175205-00 
175210-00 
175215-01 
175222-11 
175222-13 
175222-20 
175222-21 
175222-90 
175224-00 
175242-00 
175242-01 
175242-02 
175303-00 
175308-00 

Emergency  Oxygen  Portable  Assemblies 

176960-13 
176960-14 


176980-00 

176965-SMB2 

176965-SCOB2 

176965-SM02 

176965-SCMB2 

Note  1:  This  AD  applies  to  each  aircraft 
equipped  with  an  oxygen  mask  identified  in 
the  preceding  applicability  provision, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  aircraft  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  reduced  oxygen 
consiunption  when  passengers  are 
required  to  use  defective  oxygen  masks, 
which  could  result  in  passenger  injury, 
accomplish  the  following: 

(a)  Within  the  next  6  calendar  months  after 
the  effective  date  of  this  AD,  inspect  the 
passenger  or  portable  oxygen  masks  for  any 
tear  in  the  face  cushion  in  accordance  with 
the  ACCOMPLISHMENT  INSTRUCTIONS 
section  in  Nellcor  Puritan-Bennett  Service 
Bulletin  No.  C351-2000-35-1,  Revision  2, 
date  of  original  issue:  July,  1996;  date  of  first 
revision:  February,  1997;  date  of  current 
revision:  February,  1998.  The  face  cushion  is 
adjacent  to  the  inner  mask  housing.  If  a  tear 
is  found,  prior  to  further  flight,  replace  or 
repair  the  mask  in  accordance  with  the 
service  bulletin. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  may  install,  in  any  aircraft,  Puritan- 
Bennett  C351-2000  series  passenger  oxygen 
masks  and  portable  oxygen  masks  that  are 
specified  in  the  Applicability  section  of  this 
AD,  unless  they  have  been  inspected  and 
found  airworthy  in  accordance  with 
paragraph  (a)  of  this  AD. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fit)m  the  Wichita  ACO. 

(e)  The  inspection  and  replacement  or 
repair  required  by  this  AD  shall  be  done  in 


accordance  with  Nellcor  Puritan-Bennett 
Service  Bulletin  No.  C351-2000-35-1, 
Revision  2,  date  of  original  issue:  July,  1996; 
date  of  first  revision:  February,  1997;  date  of 
current  revision:  February,  1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Puritan-Bennett  Aero  Systems  Company, 
10800  Pfiumm  Road,  Lenexa,  Kansas  66215. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  Room 
1558,  601  £.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW,  suite 
700,  Washington.  DC. 

(f)  This  amendment  becomes  effective  on 
June  2, 1999. 

Issued  in  Kansas  City,  Missouri,  on  April 
7, 1999. 

Carolanne  L.  Cabrini, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  99-9251  Filed  4-15-99;  8:45  am] 
BILUNG  CODE  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-CE-60-AD;  Amendment  39- 
11129;  AD  97-15-13  R2] 

PIN  2120-AA64 

Airworthiness  Directives;  Rayttieon 
Aircraft  Company  Beech  Models  1900, 
1900C,  and  1900D  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  revises 

Airworthiness  Directive  (AD)  97-15-13 
Rl,  which  currendy  requires  installing 
lubrication  fittings  in  the  airstair  door 
handle  and  latch  housing  mechanisms 
on  certain  Raytheon  Aircraft  Company 
(Raytheon)  Beech  Models  1900, 1900C, 
and  1900D  airplanes.  Since  issuance  of 
AD  97-15-13  Rl,  Raytheon  has  revised 
the  applicable  service  information  to 
correct  the  reference  to  the  number  of 
parts  each  owner/operator  of  the 
affected  airplanes  should  order  and  to 
change  an  incorrect  reference  to  a 
maintenance  manual.  This  AD  retains 
the  actions  of  AD  97-15-13  Rl,  and 
incorporates  the  revised  service  bulletin 
into  the  AD.  The  actions  specified  by 
this  AD  are  intended  to  continue  to 
prevent  moistiire  from  accumulating 
and  feezing  in  the  airstair  door  handle 
and  latch  housing,  which  could  result  in 
the  door  freezing  shut  and  passengers 
not  being  able  to  evacuate  the  airplane 
in  an  emergency  situation. 
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DATES:  Effective  May  28,  1999. 

The  incorporation  by  reference  of 
Raytheon  Mandatory  Service  Bulletin 
SB.2572.  Issued:  July,  1996;  Revision 
No.  1,  May,  1998,  as  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  28. 
1999. 

The  incorporation  by  reference  of 
Raytheon  Mandatory  Service  Bulletin 
No.  2572,  Issued:  July,  1996,  as  listed  in 
the  regulations  was  previously  approved 
by  the  Director  of  the  Federal  Register 
as  of  September  22, 1997  (62  FR  49426). 
ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Raytheon  Aircraft  Company,  P.O. 
Box  85,  Wichita.  Kansas  67201-0085. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA).  Central  Region.  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  96-CE-60-AD,  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW, 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  E.  Potter,  Aerospace  Safety 
Engineer.  FAA,  Wichita  Aircraft 
Certification  Office.  1801  Airport  Road. 
Mid-Continent  Airport.  Wichita.  Kansas 
67209;  telephone:  (316)  946-4124; 
facsimile:  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION:  ^ 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regxdations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Raytheon  Beech  Models 
1900. 1900C.  and  1900D  airplanes  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  October  9,  1998  (63  FR  54393).  The 
NPRM  proposed  to  revise  AD  97-15-13 
Rl.  Amendment  39-10131  (62  FR 
49426.  September  22,  1997).  by 
incorporating  updated  service 
information  into  the  AD.  AD  97-15^13 
Rl  ciurently  requires  installing 
lubrication  fittings  in  the  airstair  door 
handle  and  latch  housing  mechanisms 
on  certain  Raytheon  Beech  Models 
1900. 1900C.  and  1900D  airplanes. 

Accomplishment  of  the  actions  of  AD 
97-15-13  Rl  is  required  in  accordance 
with  Raytheon  Mandatory  Service 
Bulletin  No.  2572.  Issued:  July,  1996. 

Accomplishment  of  the  proposed 
installations  would  be  required  in 
accordance  with  Raytheon  Mandatory 
Service  Bulletin  No.  2572,  Issued:  July, 
1996;  or  Raytheon  Mandatory  Service 
Bulletin  SB.2572,  Issued:  July,  1996; 
Revision  No.  1,  May,  1998. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 


making  of  this  amendment.  One 
comment  was  received  in  favor  of  the 
NPRM  and  no  coiiunents  were  received 
on  the  FAA's  determination  of  the  cost 
to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  408  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
14  workhoiu-s  per  airplane  to 
accomplish  the  installation,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately  $50 
per  airplane.  Based  on  these  figiires.  the 
total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $363,120,  or 
$890  per  airplane.  This  figure  is  based 
on  the  presumption  that  no  owner/ 
operator  of  the  affected  airplanes  has 
accomplished  the  required  installation. 
—    This  AD  requires  the  same  actions  as 
AD  97-15-13  Rl.  The  only  difference  is 
reference  to  Raytheon  Mandatory 
Service  Bulletin  SB.2572.  Issued:  July, 
1996;  Revision  No.  1.  May,  1998. 
Therefore,  this  AD  imposes  no 
additional  cost  impact  upon  U.S. 
owners/operators  of  the  affected 
airplanes  than  is  already  required  by  AD 
97-15-13  Rl. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govermnent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedxu«s  (44 
FR  11034.  February  26.  W79);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pm^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [AiTwndad] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
97-15-13  Rl.  Amendment  39-10131, 
and  by  adding  a  new  AD  to  read  as 
follows: 

97-1 5-1 3  R2    Raytheon  Aircraft  Company 
(Type  Certificate  No.  A24CE  formerly 
held  by  the  Beech  Aircraft  Corporation): 

Amendment  39-11129;  Docket  No.  96- 
CE-eO-AD;  Revises  AD  97-15-13  Rl. 
Amendment  39-10131. 
Applicability.  The  following  Beech 

airplane  models  and  serial  numbers. 

certiticated  in  any  category: 


Model 


1900  ... 
1900C 


1900C  (C-12J) 
1900D  


Serial  Nos. 


UA-1  ttirough  UA-3. 
UB-1  through  UB-74,  and 
UC-1  through  UC-174. 
UD-1  through  UD-6. 
UE-1  through  UE-1 57. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affrcted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  writhin  the  next  200 
hours  time-in-service  after  September  27, 
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1997  (the  effective  date  of  AD  97-15-13  Rl), 
unless  already  accomplished. 

To  prevent  moisture  from  accumulating 
and  freezing  in  the  airstair  door  handle  and 
latch  housing,  which  could  result  in  the  door 
freezing  shut  and  passengers  not  being  able 
to  evacuate  the  airplane  in  an  emergency 
situation,  accomplish  the  following: 

(a)  Install  lubrication  fittings  in  the  airstair 
door  handle  and  latch  housing  mechanisms 
in  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  either: 

(1)  Raytheon  Mandatory  Service  Bulletin 
No.  3672.  Issued:  )uly.  1996:  or 

(2)  Raytheon  Mandatory  Service  Bulletin 
SB.2572,  Issued:  July.  1996;  Revision  No.  1. 
May.  1998. 

Note  2:  Only  Part  II  of  the  Accomplishment 
Instructions  section  of  the  service 
information  referenced  above  applies  to  the 
affected  Beech  Model  1900D  airplanes. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  Ad  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209. 

(1)  The  request  shall  be  forwarded  through 
an  appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Wichita  ACO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  97-15-13 
Rl  are  considered  approved  as  alternative 
methods  of  compliance  for  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  frtjm  the  Wichita  ACO. 

(d)  The  installation  required  by  this  AD 
shall  be  done  in  accordance  with  Raytheon 
Mandatory  Service  Bulletin  No.  2572,  Issued: 
July,  1996;  or  Raytheon  Mandatory  Service 
Bulletin  SB.2572,  Issued:  July,  1996;  Revision 
No.  1,  May,  1998. 

(1)  The  incorporation  by  reference  of 
Raytheon  Mandatory  Service  Bulletin 
SB.2572,  Issued:  July,  1996;  Revision  No.  1, 
May,  1998,  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Raytheon  Mandatory  Service  Bulletin  No. 
2572,  Issued:  July,  1996.  was  previously 
approved  by  the  Director  of  the  Federal 
Register  as  of  September  22, 1997  (62  FR 
49426). 

(3)  Copies  of  the  service  bulletins  may  be 
obtained  from  the  Raytheon  Aircraft 
Company,  P.O.  Box  85,  Wichita,  Kansas 
67201-0085.  Copies  may  be  inspected  at  the 
FAA.  Central  Region.  Office  of  the  Regional 
Counsel,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700.  Washington.  DC. 

(e)  This  amendment  revises  AD  97-15-13 
Rl,  Amendment  39-10131. 


(fj  This  amendment  becomes  effective  on 
May  28,  1999. 

Issued  in  Kansas  City,  Missouri,  on  April 
6, 1999. 

Marvin  R.  Nuss, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  99-9250  Filed  4-15-99;  8:45  am] 

BILUNG  CODE  4910-1:^P 


DEPARTMENT  OF  STATE 

Bureau  of  Administration 
[Public  Notice  3021] 

22  CFR  Part  171 

Amendment  of  State  Department 
Privacy  Act  Exemptions 

agency:  Bureau  of  Administration, 
Department  of  State. 
action:  Final  rule. 

SUMMARY:  Pursuant  to  the  consolidation 
of  the  Arms  Control  and  Disannament 
Agency  ("ACDA")  and  the  Department 
of  State  as  mandated  by  the  Foreign 
Affairs  Agencies  Consolidation  Act  of 
1998,  this  rule  amends  the  exemptions 
in  the  State  Department's  Privacy  Act 
regulations  to  incorporate  ACDA's 
exemptions. 

DATES:  Effective  April  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  P.  Grafeld,  Information  and 
Privacy  Coordinator  and  Director  of  the 
Office  of  Information  Resources 
Management  Programs  and  Services; 
Room  1239:  Department  of  State;  2201 
C  Street,  ^W;  Washington,  DC  20520- 
1512,  (202)  647-6620. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Foreign  Affairs  Agencies  ConsoUdation 
Act  of  1998,  Pub.  L.  105-277,  ACDA 
and  the  Department  of  State  will  be 
integrated  on  April  1, 1999.  As  part  of 
the  integration,  the  Department  will 
assume  custody  and  control  of  systems 
of  records  currently  maintained  by 
ACDA.  For  a  document  relating  to  the 
State  Department's  assumption  of 
control  over  these  systems  of  records, 
see  a  notice  published  elsewhere  in  this 
volume.  In  order  to  preserve  the 
exemptions  under  the  Privacy  Act 
applicable  to  ACDA's  system  of  records, 
this  rule  incorporates  the  exemptions 
previously  found  at  22  CFR  603.8  into 
the  State  Department's  regulations  at  22 
CFR  171.32. 

This  rule  involves  agency 
management  fimctions  and,  therefore,  is 
not  subject  to  the  procedures  required 
by  5  U.S.C.  553  and  801.  It  is  also 
exempt  from  review  under  Executive 
Order  12866  but  has  been  reviewed 


internally  by  the  Department  to  ensure 
consistency  with  the  purposes  thereof. 
This  amendment  has  been  found  to  be 
a  minor  rule  within  the  meaning  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  Pub.  L.  104-121. 
It  does  not  require  analysis  under  the 
Regulatory  Flexibility  Act  or  the 
Unfunded  Mandates  Reform  Act. 

List  of  Subjects  in  22  CFR  Part  171 

Privacy. 

Accordingly,  for  the  reasons  set  forth 
above,  upon  the  abolition  of  ACDA 
under  Pub.  L.  105-277,  part  171  of  Title 
22,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  171— {AMENDED] 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  The  Freedom  of  Information 
Act.  5  U.S.C.  552;  The  Privacy  Act,  5  U.S.C. 
552a:  The  Administrative  Procedure  Act.  5 
U.S.C.  551,  et  seq.;  The  Ethics  in  Government 
Act,  5  U.S.C.  App.  201;  Executive  Order 
12356.  47  FR  14874;  and  Executive  Order 
12600.  52  FR  23781. 

2.  Section  171.32  is  amended  by 
adding  the  following  exemptions  to 
paragraphs  (j)(l),  (i)(2),  and  (j)(5)  to  read 
as  follows: 

§171.32    Exemptions. 

***** 

(j)*  *  * 

(D*  *  * 

Statements  by  Principals  during  the 
Strategic  Arms  Limitation  Talks,  Mutual 
Balanced  Force  Reduction  negotiations, 
and  the  Standing  Consultative 
Committee.  ACDA-4. 

(2)*   *   * 

Security  Records.  ACDA-3.  Provided, 
however,  that  if  any  individual  is 
denied  any  right,  privilege,  or  benefit  to 
which  the  individual  would  otherwise 
be  entitled  by  Federal  law,  or  for  which 
the  individual  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  material,  such  material  will  be 
provided  to  such  individual,  except  to 
the  extent  that  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  Source  would  be  ' 
held  in  confidence,  or,  if  furnished  to 
the  Government  prior  to  September  27, 
1975,  under  an  implied  promise  that  the 
identity  of  the  source  would  be  held  in 
confidence. 
***** 

(5)*   *   • 

Security  Records.  ACDA-3.  This 
system  contains  investigatory  materials 
compiled  solely  for  the  purpose  of 
determining  stiitability,  eligibility,  or 
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qualifications  for  Federal  civilian 
emplojonent,  military  service,  Federal 
contracts,  or  access  to  classified 
information  which  is  exempt  from 
disclosure  by  the  Act  (5  U.S.C. 
552a(k)(5)),  but  only  to  the  extent  that 
disclosure  of  such  material  would  reveal 
the  identity  of  a  soince  who  furnished 
information  to  the  Government  imder  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
if  furnished  to  the  Government  prior  to 
September  27, 1975,  under  an  implied 
promise  that  the  identity  of  the  source 
woidd  be  held  in  confidence.. 
•        *        *        *        * 

Dated:  March  30, 1999. 
Patrick  F.  Kennedy, 

Assistant  Secretary  for  the  Bureau  of 
Administration,  Department  of  State. 
[FR  Doc.  99-9575  Filed  4-15-99;  8:45  ami 
BILUNO  CODE  ATlO-Oi-f 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 

Office  of  Management  and  Budget 
Control  Numbers  Under  ttie  Paperworit 
Reduction  Act  for  Miscellaneous 
Consfruction  Industry  Rules 

agency:  Occupational  Safety  and  Health 
Administration,  Labor. 


ACTKW:  Final  rule;  Office  of 
Management  and  Budget  approval  of 
information  collection  requirements. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
annoimcing  that  the  Office  of 
Management  and  Budget  (OMB)  has 
extended  the  approval  of  a  niunber  of 
information  collection  requirements  in 
OSHA  construction  rules.  OSHA  sought 
approval  under  the  Paperwork 
Reduction  Act  of  1995  and  is 
annoimcing  the  new  expiration  dates  for 
these  OMB  control  nmnbers.  These 
approvals  are  for  provisions  that  require 
posting;  retention  of  records  that  verify 
certain  tests  or  inspections  have  been 
performed;  retention  or  availability  of 
plans  at  construction  sites;  and  other 
miscellaneous  requirements. 
EFFECTIVE  DATE:  These  amendments  are 
effective  April  16,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Bielaski,  Office  of  Regulatory 
Analysis,  Directorate  of  Policy, 
Occupational  Safety  and  Health 
Admhiistration,  U.S.  Department  of 
Labor,  Room  N-3627,  200  Constitution 
Avenue.  NW,  Washington.  DC  20210. 
telephone  (202)  693-1954. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995  (PRA) 
44  U.S.C.  3501-3520).  collections  of 
information  must  be  periodically 
approved  by  the  Office  of  Management 
and  Budget  (OMB).  In  1998,  the 


Occupational  Safety  and  Health 
Administration  (OSHA)  requested  that 
OMB  approve  a  number  of  information 
collection  requirements  contained  in 
OSHA's  construction  industry  standards 
(29  CFR  part  1926).  These  provisions 
require  employers  to: 

— ^Post  floor-load  limits  and  crane-rating 

chart  limitations; 
— Retain  records  that  verify  certain  tests 

or  inspections  required  in  part  1926 

have  been  performed. 
— ^Retain  or  ensure  the  availability  of 

plans  at  construction  sites;  and  other 

miscellaneous  requirements. 

The  previous  approvals  of  these 
information  collection  requirements 
expired  at  various  times  diuing  1998. 
Last  year,  OSHA  sought  public 
comment  on  the  binden-hour  and  cost 
estimates  of  these  requirements  through 
a  series  of  Federal  Register  notices. 

At  the  conclusion  of  the  pubUc 
comment  period,  the  Agency  submitted 
requests  for  an  extension  of  OMB's 
approval  of  these  records.  In  accordance 
with  the  PRA.  OMB  has  renewed  its 
approval  for  these  information 
collection  requirements.  Each 
requirement  was  renewed  for  3  years, 
but  OMB  staggered  the  new  expiration 
dates  in  2001  over  a  period  of  several 
months.  The  following  table  lists  the 
subjects.  Federal  Register  notices,  and 
the  OMB  control  numbers  for  each  of 
these  requirements: 


Title  and  citation 


Con- 


Annual  Inspection  Record  of  Cranes  or  Derricks  Used  in 
struction— §  1 926.550(a)(6). 

Design  of  Cave-in  Protection  Systems— §1926.652  (b)  and  (c)  .. 

Concrete  and  Masonry  Construction— §  1926.703(a)(2)  

Construction  Posting  Rqmnts.:  Emergency  Phone  No.'s  and 
Floor  Load  Umits—§§  1 926.50(f)  and  1926.250(a)(2). 

Constr'n.  Crane  Rating  Chart  Limitation  Instructions  &  Hand  Sig- 
nal Illustrations— §  1926.550(a)(1),  (2),  (4),  and  (16). 

Constmction  Cranes  and  Derricks:  Oxygen  and  Toxk:  Gas 
Tests-§1926.550(a)(11). 

Crane-  or  Derrick-Suspended  Personnel   Platfomis   Used  in 
Constr'n.— §  1926.550(g)(4)(ll)(l). 

Underground  Constnjction— §1926.800 


Federal  Register  date  and  page  No. 


June  8,  1998,  63  FR  31232  . 

July  10,  1998,  63  FR  37415  . 
June  19,  1998,  63  FR  33712 
July  14,  1998.  63  FR  37907  . 

June  19,  1998,  63  FR  33713 

June  19,  1998,  62  FR  33715 

June  19,  1998,  63  FR  33715 

June  19,  1998,  63  FR  33714 


OMB  control 


1218-0113 

1218-0137 
1218-0095 
1218-0093 

1218-0115 

1218-0054 

1218-0151 

1218-0067 


Approval  expires 


Jur>e30,  2001. 

July  31,  2001. 
July  31,  2001. 
Aug.  31,2001. 

Aug.  31.2001. 

Aug.  31,2001. 

Aug.  31,2001. 

Oct.  31,2001. 


Under  5  CFR  1320.5(b),  an  Agency 
may  not  conduct  or  sponsor  a  collection 
of  information  tmless:  (1)  The  collection 
displays  a  valid  control  number,  and  (2) 
the  Agency  informs  persons  who 
potentially  may  respond  to  the 
collections  of  information  that  they  are 
not  required  to  respond  to  the  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Accordingly,  now  that  OMB  has 
extended  the  approval  on  these 
collections,  OSHA  is  publishing  this 


document  to  announce  the  new 
expiration  dates  for  these  OMB  control 
numbers. 

In  addition.  OSHA  is  amending 
§  1926.5.  the  section  in  which  OSHA 
displays  its  approved  collections  under 
the  PRA,  to  codify  several  interrelated 
collections  that  were  determined  to  be 
paperwork  burdens  as  a  result  of  a  more 
careful  review  and  analysis  of  the 
information  collection  requirements  in 
the  crane  and  derrick  standard.  The 
Agency  grouped  these  additional 


collections  with  a  related  collection  that 
had  been  previously  identffied. 

List  of  Subjects 

29  CFR  Part  1926 

Construction;  Occupational  safety  and 
health;  Reporting  and  recordkeeping 
requirements. 

Authority  and  Signature 

This  doctunent  was  prepared  under 
the  direction  of  Charles  N.  Jeffi^ss, 
Assistant  Secretary  of  Labor  for 
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Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 

Signed  at  Washington,  DC  this  13th  day  of 
April.  1999. 
Charles  N.  Jeffress, 
Assistant  Secretary  of  Labor. 

Accordingly,  29  CFR  part  1926  is 
amended  as  set  forth  below. 

PART  1926— [AMENDED] 

1.  The  authority  citation  for  subpart  A 
of  part  1926  is  revised  to  read  as 
follows: 

Authority:  Section  107,  Contract  Work 
Hours  and  Safety  Standards  Act 
(Construction  Safety  Act)  {40  U.S.C.  333); 
sees.  4,  6,  8,  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653,  655,  657); 
Secretary  of  Labor's  Order  12-71  (36  FR 
8754),  8-76  (41  FR  25059),  1-90  (55  FR 
9033),),  or  6-96  (62  FR  111),  as  applicable; 
29  CFR  part  1911. 

2.  In  §  1926.5,  the  table  is  amended  by 
adding  entries  for  1926.550(a)(2),  (4), 
and  (16)  in  numerical  order  to  read  as 
follows: 

§  1 926.5    0MB  control  numbers  under  the 
Paperwork  Reduction  Act. 

•  •        •        •        • 

§  1926.550(a)(2) 1218-0115 

§  1926.550(a)(4) 1218-0115 

•  •  *         •         • 

§  1926.550(a)(16) 1218-0115 

•  •         •         •  * 

[FR  Doc.  99-9580  Filed  4-15-99;  8:45  am] 

BtLUtra  CODE  4610-26-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[CCGD08-97-020] 
RIN2115-AE84 

Mississippi  River,  LA:  Regulated 
Navigation  Area 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  revising 
the  Regulated  Navigation  Area  (RNA) 
for  vessels  operating  in  the  Mississippi 
River  below  Baton  Rouge,  including 
South  Pass  and  Southwest  Pass,  by 
adding  requirements  for  vessels  of  1,600 
gross  tons  or  greater  operating  in  the 
RNA.  These  requirements  entail 
enhanced  safety  procedures  for  vessels 
of  1 ,600  gross  tons  or  greater  operating 
on  the  Mississippi  River.  The  Coast 
Guard  is  also  requiring  moored  or 
anchored  passenger  vessels  with 
embarked  passengers  to  maintain 


manned  pilothouse  watches  for  the- 

safety  of  the  vessel,  crew  and 

passengers. 

DATES:  This  final  rule  is  effective  April 

16,  1999,  with  the  exception  of 

§  165.810(f)(1).  which  is  effective  June  1, 

1999. 

ADDRESSES:  Documents  as  indicated  in 

this  preamble  are  available  for 

inspection  or  copying  at  the  office  of  the 

Eighth  Coast  Guard  District,  Marine 

Ssdety  Division,  501  Magazine  Street, 

Room  1341,  New  Orleans,  LA,  during 

normal  office  hours  between  7:30  a.m. 

and  4  p.m.,  Monday  through  Friday, 

except  Federal  holidays,  llie  telephone 

number  is  (504)  589-4686. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

M.M.  Ledet,  Vessel  Traffic  Management 

Specialist,  at  the  Eighth  Coast  Guard 

District,  Marine  Safety  Division,  New 

Orleans,  LA,  or  by  telephone  at  (504) 

589-4686. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  October  30, 1997  (62  FR  58650). 
the  Coast  Guard  published  an  interim 
rule  with  request  for  comments  entitled 
"Regulated  Navigation  Area 
Regulations;  Mississippi  River,  LA- 
Regulated  Navigation  Area"  in  the 
Federal  Register.  The  Coast  Guard 
received  nine  letters  commenting  on  the 
interim  rule.  One  comment  requested  a 
public  hearing  to  discuss  33  CFR 
165.810(e)  "Watch  requirements  for 
anchored  and  moored  passenger 
vessels."  Because  this  section  was  not 
open  for  comment,  since  there  had  been 
several  previous  opportunities  for  the 
public  to  provide  input  on  this  watch 
requirement,  the  Coast  Guard  did  not 
opt  to  hold  a  public  hearing.  However, 
the  Coast  Guard  took  into  consideration 
the  information  contained  in  the 
comment  pertaining  to  33  CFR 
165.810(e)  and,  after  a  thorough  review 
of  the  existing  regulations,  has  changed 
this  section  to  eliminate  any  confusion 
as  to  the  definition  of  a  "small 
passenger-carrying  vessel"  by  referring 
to  the  definition  contained  in  46  CFR 
175.110. 

On  August  29, 1997  (62  FR  45775), 
the  Coast  Guard  published  a  notice  of 
proposed  rulemaking  entitled 
"Regulated  Navigation  Area 
Regulations;  Mississippi  River,  LA- 
Regulated  Navigation  Area"  in  the 
Federal  Register.  The  Coast  Guard 
received  two  letters  commenting  on  the 
proposed  rulemaking.  No  public  hearing 
was  requested,  and  none  was  held.  On 
December  14,  1996,  the  36,000  gross  ton 
M/V  BRIGHT  FIELD  allided  with  the 
Riverwalk  store  complex  causing 
'extensive  damage  and  niunerous 


injuries.  This  marine  casualty  prompted 
the  Captain  of  the  Port  New  Orleans  to 
issue  Captain  of  the  Port  Orders  to 
moored  or  anchored  passenger  vessels 
operating  on  the  Mississippi  River. 
These  orders  required  those  vessels  to 
maintain  maimed  pilothouse  watches  in 
order  to  monitor  river  activity  and  to  be 
immediately  available  to  activate 
emergency  procedures  to  protect  the 
vessel,  crew,  and  passengers  in  the 
event  of  an  emergency  procedures  to 
protect  the  vessel,  crew,  and  passengers 
in  the  event  of  an  emergency  radio 
broadcast,  danger  signal,  or  other,  visual 
indication  of  a  problem.  The  initial 
intent  of  this  order  was  to  establish  an 
interim  measure  to  prevent  future 
allisions  and  collisions.  On  March  18, 
1997  (62  FR  14637,  March  27, 1997),  the 
Coast  Guard  established  a  temporary 
regulated  navigation  area  (RNA) 
affecting  the  operation  of  downboimd 
tows  in  the  Lower  Mississippi  River 
froin  mile  437  at  Vicksbiug,  MS,  to  mile 
88  above  Head  of  Passes.  This  RNA  was 
subsequently  amended  on  March  31,  (62 
FR  15398,  April  1, 1997),  March  29  (62 
FR  16081,  April  4, 1997),  April  4  (62  FR 
17704,  April  11, 1997)  and  April  20  (62 
FR  23358,  April  30, 1997).  The 
amendments  added  operating 
requirements  for  vessels  of  1 ,600  gross 
tons  or  greater;  increased  the  operating 
limitations  on  tank  barges  and  ships 
carrying  hazardous  chemicals  and 
gasses;  and  extended  the  RNA  to  the 
boimdary  of  the  territorial  sea  at  the 
approaches  to  Southwest  Pass. 

This  RNA  and  its  subsequent 
amendments  were  also  prompted  by 
xmprecedented  high  waters  on  the 
Mississippi  River.  Conditions  on  the 
Lower  Mississippi  River  became  so 
severe  that  they  necessitated  the 
opening  of  the  Bonnet  Carre  Spillway  by 
the  Army  Corps  of  Engineers  in  order  to 
ease  high  water  and  partially  combat 
very  strong  river  currents.  The  high 
water  contributed  to  numerous  barge 
breakaways  and  a  marked  increase  in 
vessel  accidents.  The  additional 
operating  requirements  were  designed 
to  provide  a  greater  margin  of  safety  for 
vessels  of  1,600  gross  tons  or  greater 
operating  on  this  waterway. 

On  April  20, 1997  (62  FR  23358,  April 
30, 1997),  the  towboat  and  barge 
limitations  and  the  chemical  and  gas 
ship  operating  restrictions  expired.  The 
regulations  affecting  self-propelled 
vessels  of  1,600  gross  tons  or  greater 
were  extended  until  July  1, 1997.  On 
June  24,  1997  (62  FR  35097,  June  30, 
1997),  the  regulations  affecting  seff- 
propelled  vessels  of  1,600  gross  tons  or 
greater  were  again  extended,  imtil 


requiremen 
CFR  165.T( 
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October  31, 1997.  The  purpose  of  this 
extension  was  to  maintain  the  enhanced 
margin  of  safety  that  had  been 
facilitated  by  these  regulations. 
Although  the  Lower  Mississippi  River 
was  receding,  dangerous  and 
impredictable  currents  remained. 

This  final  rule  makes  permanent  the 
requirements  of  the  temporary  RNA,  33 
CFR  165.T08-001,  and  adds  those 
requirements  to  the  permanent  RNA 
established  in  33  CFR  165.810.  There 
was  no  adverse  feedback  from  the 
public  on  the  extensions  or  the 
concomitant  operating  requirements. 
Moreover,  the  additional  operating 
requirements  imposed  increased  the 
level  of  safety  in  the  RNA. 

Background  and  Purpose 

In  the  interest  of  navigation  safety  in 
the  narrow  confines  of  tiie  Lower 
Mississippi  River,  the  Coast  Guard  is 
revising  the  regulations  in  33  CFR 
165.810  affecting  self-propelled  vessels 
of  1,600  gross  tons  or  greater.  The  RNA 
described  in  this  rule  is  required  to 
protect  vessels,  bridges,  shore-side 
facilities,  commercial  businesses,  and 
the  public  from  a  safety  hazard  created 
by  operations  of  deep-draft  vessels  along 
the  Lower  Mississippi  River.  During 
1995  and  1996  over  300  self-propelled 
vessels  of  1,600  gross  tons  or  greater 
operating  on  the  Mississippi  River 
experienced  casualties  involving  loss  of 
power,  loss  of  steering,  or  engine 
irregularities.  The  regulations  will 
enhance  the  safety  of  navigation  on  the 
river  and  protect  shoreside  facilities, 
including  commercial  businesses,  by 
causing  masters  and  engineers  to  take 
measures  that  will  minimize  the  risk  of 
steering  casualties,  engine  failiu«s,  and 
engine  irregularities.  They  also  place  the 
ship  in  a  manning  status  and  operating 
condition  that  will  allow  the  vessel  to 
take  prompt  and  appropriate  emergency 
action  should  a  casualty  occur,  thereby 
reducing  the  likelihood  of  a  cascading 
series  of  allisions  and  collisions 
following  a  casualty. 

To  enhance  safety  for  passenger 
vessels  anchored  or  moored  within  the 
RNA,  the  Coast  Guard  is  requiring 
certain  passenger  vessels  to  maintain 
manned  pilothouse  watches  to  monitor 
activity  on  the  water  and  to  be 
immediately  available  to  activate 
emergency  procedures  to  protect  the 
vessel,  crew,  and  passengers  in  the 
event  of  an  emergency  radio  broadcast, 
danger  signal,  or  other,  visual  indication 
of  a  problem.  This  measiu-e  will 
significantly  enhance  the  safety  of 
passenger  vessels  moored  or  anchored 
within  the  RNA.  Each  ferryboat,  and 
each  small  passenger  vessel  to  which  46 
CFR  175.110  applies,  will  be  required  to 


monitor  and  respond,  but  may  conduct 
monitoring  from  a  vantage  point  other 
than  the  pilothouse  using  a  portable 
radio.  These  vessels  were  given 
consideration  because  of  their  relatively 
small  size  and  the  distribution  of  safety 
and  emergency  system  controls 
throughout  the  vessel. 

Discussion  of  Rule 

The  existing  regidation  in  33  CFR 
165.810  establishes  an  RNA  for  the 
waters  of  the  Mississippi  River  below 
Baton  Rouge,  LA,  including  South  Pass 
and  Southwest  Pass.  By  this  rule  the 
Coast  Guard  adds  specific  operational 
requirements  to  certain  vessels  when 
transiting,  moored,  or  anchored  in  the 
RNA.  These  requirements  are  designed 
to  assist  in  the  prevention  of  collisions 
and  groimdings,  ensure  port  safety, 
enhance  the  safety  of  moored  or 
anchored  passenger  vessels,  and  protect 
the  navigable  waters  of  the  Mississippi 
River  from  environmental  harm. 

Subsection  (e)  of  this  rule  addresses 
additional  operating  requirements  for 
passenger  vessels  with  embarked 
passengers.  Passenger  vessels  shall 
continuously  man  their  pilothouse  and 
remain  apprised  of  river  activities  in 
their  vicinity  by  monitoring  VHF 
emergency  and  working  frequencies. 
This  allows  an  individual  operating  a 
passenger  vessel  to  be  immediately 
available  to  take  necessary  action  to 
protect  the  vessel,  crew,  and  passengers 
in  the  event  that  an  emergency 
broadcast,  danger  signal  or  other  visual 
indication  of  a  problem  is  received  or 
detected.  An  exception  to  this  rule  is 
made  for  ferryboats,  and  for  small 
passenger  vessels  to  which  46  CFR 
175.110  applies.  Continuously  manned 
pilothouses  are  not  required  on  these 
vessels  since  shipboard  emergency 
systems  are  normally  distributed 
throughout  the  vessel  rather  than  being 
centralized  on  the  bridge  and  in  the 
engineroom.  Vessel  personnel  can 
adequately  monitor  VHF  frequencies  by 
portable  radio  from  a  vantagepoint  other 
than  the  pilothouse. 

Subsection  (f)  of  this  rule  pertains  to 
all  self-propelled  vessels  of  1 ,600  or 
more  gross  tons  covered  by  33  CFR  Part 
164.  The  rule  requires  that  the  master 
shall  ensure  that  the  vessel  is  in 
compliance  with  33  CFR  Part  164  and 
that  the  engineroom  is  manned  at  all 
times  while  the  vessel  is  imder  way  in 
the  RNA.  Additionally,  this  subsection 
requires  the  master  to  ensiue  the  chief 
engineer  has  certified  that  the  main 
propulsion  plant  is  ready  in  all  respects 
for  operations  including  the  main- 
propulsion  air-start  systems,  fuel 
systems,  lube-oil  systems,  cooling 
systems,  and  automation  systems;  that 


main  propulsion  machinery  is  available 
to  immediately  respond  to  the  full  range 
of  maneuvering  commands;  that  any 
load-limiting  programs  or  automatic 
acceleration-limiting  programs  that 
would  limit  the  speed  of  response  to 
engine  orders  beyond  that  needed  to 
prevent  immediate  damage  to  the 
propulsion  machinery  are  capable  of 
being  overridden  immediately;  that 
cooling,  lubricating,  and  fuel-oil 
systems  are  within  proper  temperature 
parameters;  and  that  standby  systems 
are  ready  to  be  placed  immediately  in 
service.  These  additional  operating 
conditions  are  required  so  long  as  the 
vessel  is  under  way  in  the  RNA. 

Discussion  of  Conunents  and  Changes 

The  Coast  Guard  received  nine 
comments  regarding  the  interim  rule. 

Comment  Relating  to  33  CFR  165.810(e) 

One  comment  received  pertained  to 
paragraph  (e)  of  this  rule.  Although  this 
subsection  was  not  open  for  comment, 
the  comment  voiced  the  opinion  that 
the  term  "small  passenger  vessel" 
needed  to  be  defined  and  that 
passenger-carrying  vessels  without 
provisions  for  overnight  passengers 
should  not  be  included  in  the 
prescriptive  provisions  of  this  RNA  rule. 
It  was  learned  during  the  investigation 
into  the  M/V  BRIGHT  FIELD  coUision 
that  the  US-flagged  vessels  in  the  area 
were  the  QUEEN  OF  NEW  ORLEANS 
and  the  CREOLE  QUEEN.  The  QUEEN 
OF  NEW  ORLEANS  was  moored,  and 
the  CREOLE  QUEEN  had  just  got 
underway.  Each  had  a  manned  bridge, 
which  heard  the  VHF-FM  broadcast  and 
could  ascertain  the  situation  and  take 
appropriate  action.  The  two  foreign- 
flagged  vessels  near  the  accident  were 
die  M/V  ENCHANTED  ISLE  and  the  M/ 
V  NIEUW  AMSTERDAM.  Each  was 
moored,  and  neither  monitored  the 
VHF-FM  radio,  but  each  had  an  officer 
on  the  bridge  who  quickly  ascertained 
the  emergency  situation  and  began 
implementing  emergency  measures. 

This  regulation  will  require  passenger 
vessels  to  man  the  pilothouse  and  will 
impose  a  high  standard  of  care,  which 
the  four  vessels  discussed  met  without 
a  regulation.  This  regulation  imposes  on 
transient  vessels,  including  foreign-flag 
passenger  vessels,  the  same  standard  of 
care  already  placed  on  local  passenger 
vessels  in  their  Certificate  of  Inspection 
issued  by  the  OCMI.  However,  after 
careful  review  of  the  arrangement  and 
configuration  of  these  vessels  and  the 
comment's  concern  that  the  regulations 
did  not  specifically  define  "small 
passenger  vessel"  in  the  proposed  rules, 
the  Coast  Guard  has  revised  paragraph 
(e)(2)  to  allow  all  small  passenger 
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vessels  to  which  46  CFR  175.110  applies 
to  use  portable  radios  to  continuously 
monitor  vessel-traffic  and  river 
conditions. 

Comments  Relating  to  33  CFR 
165.810(f) 

The  remaining  eight  comments 
addressed  paragraph  (f)(3)(iii)  of  the 
interim  rule.  Seven  of  the  eight 
comments  proposed  that  the  "Manual 
Mode"  provision  should  be  removed. 
One  comment  in  particular  stressed  that 
the  proposed  rule — as  written — would 
detrimentally  affect  the  safety  of  a 
particular  company's  operation.  It  stated 
that  the  proposed  33  CFR  165.810 
(f)(3)(iii),  which  requires  "(ajutomatic  or 
load  limiting  main  propulsion  plant 
throttle  systems  [to  be]  operated  in  the 
manual  mode  with  engines  available  to 
immediately  answer  maneuvering 
commands,"  will  reduce  the  level  of 
safety  presently  maintained  by  the 
company's  vessels.  It  explained  that  the 
company's  vessels  now  use  engine 
control  systems  designed  to  be  operated 
from  the  bridge.  The  comment  also 
indicated  that  the  control  systems  coiUd 
override  any  of  the  automatic-stop  or 
load-limiting  functions  from  the  bridge, 
the  engine-control  room,  or  the 
emergency-maneuvering  platform  on  the 
engine  side.  Essentially,  this  conunent 
contended  that  the  company's  vessels 
have  the  full  range  of  engine  speed  from 
all  stations.  The  comment  further  noted 
that  requiring  operation  of  the  engine- 
control  system  in  the  manual  mode  from 
the  engine-control  room  removed  one 
engineer  from  emergency  response  and 
that  maneuvering  in  the  manual  mode 
put  one  more  human  element  into  the 
engine-control  system.  The  comment 
also  stated  that  the  company  has  safety- 
management  practices  in  place  that 
address  the  concerns  expressed  in 
proposed  33  CFR  165.810{f)(3){iii). 
Lastly,  this  comment  reconunended  that 
that  rule  be  replaced  with  33  CFR 
164.13(b),  which  would  apply  to  all 
vessels.  This  rule  requires  diat  "[e]ach 
tanker  must  have  an  engineering  watch 
capable  of  monitoring  the  propiUsion 
system,  communicating  with  the  bridge, 
and  implementing  manual  control 
measures  immediately  when  necessary. 
The  watch  must  be  physically  present  in 
the  machinery  spaces  or  in  the  main 
control  space  and  must  consist  of  at 
least  a  licensed  engineer." 

Discussion  of  Change  to  "Manual 
Mode"  Provision 

The  Coast  Guard  agrees  with  that 
portion  of  the  comment  that  pertains  to 
the  concerns  that  33  CFR 
165.810(f)(3)(iii)  coidd  impair  the  safety 
of  vessels.  It  is  possible  that  different 


engineroom  configiuations  could  cause 
confusion  as  to  what  precisely  "manual 
mode"  entails.  For  example,  one  master 
could  interpret  manual  mode  as 
requiring  operation  of  the  main  engine 
from  the  engine-side  throttle  control, 
while  another  could  interpret  it  as 
allowing  engineroom-watch  personnel 
to  operate  the  main  engine  from  the 
control  booth.  This  confusion,  and  the 
possibility  of  automatic  control  systems 
being  placed  in  jeopardy  if  main- 
propulsion  throttle-system  computer 
programs  are  deactivated  or  placed  in  a 
manual  override  mode  in  order  to 
achieve  a  "manual  mode"  state, 
warrants  further  study  by  the  Coast 
Guard  in  conjunction  with  industry. 
Therefore,  the  language  contained  in  33 
CFR  165.810{f)(3)(iii)  that  required 
"(ajutomatic  or  load  limiting  main 
propulsion  plant  throttle  systems  [to  be] 
operated  in  the  manual  mode  with 
engines  available  to  immediately  answer 
maneuvering  commands,"  is  changed  in 
this  rule.  Accordingly,  33  CFR 
165.810(fK3)(iii)  will  now  require  that 
main  propulsion  machinery  be  available 
to  immediately  respond  to  the  full  range 
of  maneuvering  commands,  and  that 
any  load-limiting  programs  or  automatic 
acceleration-limiting  programs  that 
would  limit  the  speed  of  response  to 
engine  orders  beyond  that  needed  to 
prevent  immediate  damage  to  the 
propulsion  machinery  be  capable  of 
being  overridden  immediately. 

Discussion  of  Change  to  Engineroom 
Manning 

This  final  rule,  like  its  predecessors, 
will  require  that  the  engineroom  be 
manned  at  all  times  while  the  vessel  is 
under  way  in  the  RNA.  This  manning 
requirement  significantly  increases 
safety  by  placing  qualified  eyes  and  ears 
in  close  proximity  to  the  detailed  alarms 
and  indicators,  the  operating  machinery, 
and  the  machinery  controls.  This  rule 
does  tie  at  least  one  engineering 
watchstander  to  the  engineroom  for 
watch  responsibilities,  limiting  that 
engineer's  availability  for  response  to 
casualties  elsewhere.  However,  the 
Coast  Guard  believes  the  presence  of  a 
licensed  engineer  in  the  engineroom, 
capable  of  immediate  communications 
with  the  bridge,  is  essential  to  the  safety 
of  the  vessel  and  the  port.  For  clarity,  33 
CFR  165.810(f)(1)  is  changed  to  read: 
"*  *  *  each  vessel  must  have  an 
engineering  watch  capable  of 
monitoring  the  propulsion  system, 
communicating  with  the  bridge,  and 
implementing  manual-control  measures 
immediately  when  necessary.  The 
watch  must  be  physically  present  in  the 
machinery  spaces  or  in  the  machinery- 


control  spaces  and  must  consist  of  at 
least  a  licensed  engineer." 

The  Coast  Guardconsiders  this 
change  to  §  165.810(f)(1)  to  be  vdthin 
the  scope  of  the  language  contained  in 
the  interim  rule  for  this  same  section. 
The  requirement  for  the  physical 
presence  of  a  licensed  engineer  in  the 
machinery  spaces  or  machinery  control 
spaces  is  a  logical  outgrowth  of  the 
interim  rule's  requirement  that  the 
"engineroom  shsdl  be  manned  at  all 
times."  Moreover,  the  existing  practice 
in  the  RNA  for  self-propelled  vessels  of 
1,600  gross  tons  or  greater  is  to  "man" 
the  engineroom  at  all  times  with  a 
licensed  engineer.  The  use  of  a  licensed 
engineer  also  adheres  to  the 
requirements  established  under 
Standard  of  Training  and  Certification 
of  Watchstanding  (STCW).  However, 
since  this  change  to  §  165.810(f)(1) 
employs  terms  different  from  those 
contained  in  the  interim  rule,  the  Coast 
Guard  will  accept  comments  limited  to 
this  particidar  section  of  the  final  rule. 
If  the  Coast  Guard  receives  comments 
that  indicate  there  is  a  significant 
impact  due  to  the  difference  between 
what  was  published  in  the  interim  rule 
and  what  is  established  in  the  final  rule, 
it  will  open  an  additional  conunent 
period  for  §  165.810(f)(1)  only. 

Discussion  Limiting  Rule  to  Deep-Drafl 
Vessels 

The  eighth  comment  noted  that  the 
proposed  rule,  as  written,  would  force 
towboats  and  tugboats  to  comply  with 
the  same  operational  requirements  that 
apply  to  deep-draft  vessels  even  though 
the  requirements  are  ill-suited  for 
towing.  It  noted  that  the  language  in  the 
proposed  rule  does  not  take  into 
accoimt  a  recent  change  to  33  CFR  Part 
164.  In  the  past.  Part  164  applied  only 
to  self-propelled  vessels  of  1,600  or 
more  gross  tons.  However,  the  Final 
Rule  on  Navigation  Safety  Equipment 
for  Towing  Vessels,  published  in  the 
July  3, 1996  (61  FR  35064),  amended 
part  164  to  include  "towing  vessels  of 
12  meters  or  more  in  length."  As  a  result 
of  this  change,  the  proposed  rule  would 
have  the  unintended  result  of  requiring 
towboats  and  tugboats  to  comply  with 
requirements  that  do  not  apply  to  their 
mode  of  operation.  The  Coast  Guard 
agrees  with  this  comment.  The  intent  of 
the  proposed  rule  was  that  it  applies 
only  to  vessels  of  1 ,600  gross  tons  or 
greater,  not  to  towboats  or  tugboats.  The 
final  rule  has  been  amended  to 
eliminate  this  unintended  result. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
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require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1997).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
full  Regulatory  Evaluation  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  uimecessary. 
The  Coast  Guard  expects  this  because  it 
did  not  receive  any  comments  on  the 
expense  of  implementing  this  rule.  This 
rule  does  not  require  that  additional 
persoimel  are  required  aboard  each 
vessel;  rather,  it  requires  existing 
watchstanding  personnel  to  be 
immediately  available  to  respond  to 
vessel  emergencies.  This  rule 
establishes  additional  requirements  in 
order  to  enhance  vessel  safety  and  better 
protect  property  within  the  RNA.  This 
rule  did  impose  additional  costs,  the 
Coast  Guard  believes  they  would  be  far 
outweighed  by  the  safety  benefits 
accrued  from  the  rule.  The  prevention  of 
another  M/V  BRIGHT  FIELD-type 
allision  would  save  shoreside 
businesses,  maritime  users,  and  the 
public  in  general  tens  of  millions  of 
dollars  in  potential  property  damage 
and  personal  injury. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
considers  the  economic  impact  on  small 
entities  of  each  rule  for  which  a  general 
notice  of  proposed  rulemaking  is 
required.  "Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jiuisdictions 
with  populations  of  less  than  50,000. 
Because  this  final  rule  affects  deep-draft 
vessels  xmder  way  and  passenger  vessels 
when  passengers  are  onboard,  and 
because  a  ferryboat  or  small  passenger 
vessel  may  monitor  river  activities  using 
a  portable  radio  itom  a  vantage  point 
other  than  the  pilothouse,  the  Coast 
Guard's  position  is  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities. 

Therefore,  the  Coast  Guard  certifies 
imder  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  602  et  seq.)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  your  business  or 
organization  qualifies  as  a  small  entity 
and  that  this  rule  will  have  a  significant 
economic  impact  on  your  business  or 


organization,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  you 
think  it  qualifies  and  in  what  way  and 
to  what  degree  this  rule  will 
economically  affect  it. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  wants  to 
assist  small  entities  in  imderstanding 
this  final  rule  so  that  they  can  better 
evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
your  small  business  or  organization  is 
affected  by  this  rule  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Mr.  M.M.  Ledet,  Vessel  Traffic 
Management  Specialist,  at  the  Eighth 
Coast  Guard  District,  Marine  Safety 
Division,  new  Orleans,  LA,  or  by 
telephone  at  (504)  589-4686,  for 
assistance. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  rule 
does  not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  figiue  2-1, 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1B  (as  revised  by  61 
FR  13563;  March  27,  1996),  this  rule  is 
categorically  excluded  from  further 
environmental  dociunentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(waters),  Reporting  and  recordkeeping 
requirements,  Safety  measures,  and 
Waterways. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  part  165  of  Title 
33,  Code  of  Federal  Regxdations,  to  read 
as  follows: 

PART  165-REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
46  CFR  1.46. 

2.  In  §  165.810,  revise  paragraphs  (e) 
and  (f)  to  read  as  follows: 

f  165.810    Mississippi  River,  LA— regulated 
navigation  area. 

•        *        *        *        » 

(e)  Watch  requirements  for  anchored 
and  moored  passenger  vessels. 

(1)  Passenger  vessels.  Except  as 
provided  in  paragraph  (e)(2)  of  this 
section,  each  passenger  vessel  with  one 
or  more  passengers  on  board,  must — 

(i)  Keep  a  continuously  manned 
pilothouse;  and 

(ii)  Monitor  river  activities  and 
marine  VHF,  emergency  and  working 
frequencies  of  the  port,  so  as  to  be 
immediately  available  to  take  necessary 
action  to  protect  the  vessel,  crew,  and 
passengers  if  an  emergency  radio 
broadcast,  danger  signal,  or  visual  or 
other  indication  of  a  problem  is  received 
or  detected. 

(2)  Each  ferryboat,  and  each  small 
passenger  vessel  to  which  46  CFR 
175.110  applies,  may  monitor  river 
activities  using  a  portable  radio  from  a 
vantage  point  other  than  the  pilothouse. 

(f)  Eacn  self-propelled  vessel  of  1,600 
or  more  gross  tons  subject  to  33  CFR 
part  164  shall  also  comply  with  the 
following: 

(1)  While  under  way  in  the  RNA,  each 
vessel  must  have  an  engineering  watch 
capable  of  monitoring  the  propulsion 
system,  communicating  with  the  bridge, 
and  implementing  manual-control 
measures  immediately  when  necessary. 
The  watch  must  be  physically  present  in 
the  machinery  spaces  or  in  the 
machinery-control  spaces  and  must 
consist  of  at  least  a  licensed  engineer. 

(2)  Before  embarking  a  pilot  when 
entering  or  getting  under  way  in  the 
RNA,  the  master  of  each  vessel  shall 
ensure  that  the  vessel  is  in  compliance 
with  33  CFR  part  164. 

(3)  The  master  shall  ensure  that  the 
chief  engineer  has  certified  that  the 
following  additional  operating 
conditions  will  be  satisfied  so  long  as 
the  vessel  is  under  way  within  the  RNA: 

(i)  The  main  propulsion  plant  is  in  all 
respects  ready  for  operations  including 
the  main-propulsion  air-start  systems, 
fuel  systems,  lubricating  systems. 
cooling  systems,  and  automation 
systems; 

(ii)  Cooling,  lubricating,  and  fuel-oil 
systems  are  at  proper  operating 
temperatiues; 

(iii)  Main  propulsion  machinery  is 
available  to  inunediately  respond  to  the 
full  range  of  maneuvering  commands 
any  load-limiting  programs  or  automatic 
acceleration-limiting  programs  that 
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would  limit  the  speed  of  response  to 
engine  orders  beyond  that  needed  to 
prevent  immediate  damage  to  the 
propulsion  machinery  are  capable  of 
being  overridden  immediately. 

(iv)  Main-propulsion  standoy  systems 
are  ready  to  be  immediately  placed  in 
service. 

Dated:  March  22. 1999. 
Paul  I.  PIuU. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  99-9568  Filed  4-15-99;  8:45  am] 
BHJJNQ  CODE  4aiO-15-«l 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Los  Angatos-Long  Beach,  CA,  99- 
001] 

RIN2115-AA97 

Safety  Zona;  Santa  Bart>ara  Channel, 
CA 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  request  for 

comments. 

summary:  The  Coast  Guard  is  extending 
the  effective  period  of  an  existing 
temporary  Safety  Zone  in  the  navigable 
waters  of  the  United  States  aroimd  the 
Steams  Wharf  pier  complex  located  in 
Santa  Barbara,  California.  This  safety 
zone  is  necessary  to  ensure  the  safety  of 
the  public  during  the  demolition  and 
reconstruction  of  the  pier  and  will  be  in 
effect  from  12  p.m.  (PST)  on  March  31, 
1999.  to  12  p.m.  (PDT)  on  August  31, 
1999.  Entry  into,  transit  through,  or 
anchoring  within  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 
EFFECTIVE  DATES:  This  rule  is  effective 
from  12  p.m.  (PST)  on  March  31. 1999, 
imtil  12  p.m.  on  August  31, 1999.  If  the 
need  for  this  safety  zone  terminates 
before  August  31, 1999,  the  Captain  of 
the  Port  will  cease  enforcement  of  this 
safety  zone  and  will  announce  that  fact 
by  Broadcast  Notice  to  Mariners. 
AOORESSES:  Comments  should  be 
mailed  to  Commanding  Officer,  Coast 
Guard  Marine  Safety  Office  Los 
Angeles-Long  Beach,  165  N.  Pico 
Avenue,  Long  Beach,  CA  90802. 
Comments  received  will  be  available  for 
inspection  and  copying  in  the  Port 
Safety  Division  of  Coast  Guard  Marine 
Safety  Office  Los  Angeles-Long  Beach 
from  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Rick  Sorrell,  Marine  Safety 


Detachment  Santa  Barbara,  111  Harbor 

Way,  Santa  Barbara,  CA  93109;  (805) 

962-7430. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

In  accordance  with  5  U.S.C.  553,  there 
is  good  cause  why  a  notice  of  proposed 
rule-making  (NPRMO  was  not  published 
for  this  regulation,  and  good  cause 
exists  for  making  it  effective  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  the 
effective  date  would  be  contrary  to  the 
public  interest  since  the  details 
concerning  the  construction  of  the  pier 
and  the  completion  date  were  not 
known  imtil  fewer  than  30  days  before 
the  continuation  of  the  construction. 

Although  this  rule  is  being  published 
as  a  temporary  final  rule  without  prior 
notice,  an  opportunity  for  public 
comment  is  nevertheless  desirable  to 
ensure  the  rule  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to  comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
ADDRESSES  in  this  preamble.  Comments 
must  be  received  on  or  before  June  15, 
1999.  Those  providing  comments 
should  identify  the  docket  number  for 
the  regulation  (COTP  Los  Angeles-Long 
Beach  99-001)  and  also  include  their 
names,  addresses,  and  reason(s)  for  each 
comment  presented.  Based  upon  the 
comments  received,  the  regulation  may 
be  changed. 

The  Coast  Guard  plans  no  public 
meeting.  Persons  may  request  a  public 
meeting  by  writing  the  Marine  Safety 
Office  Los  Angeles-Long  Beach  at  the 
address  listed  in  ADDRESSES  in  this 
preamble. 

Discussion  of  Regulation 

A  previous  temporary  final  rule  was 
promulgated  imposing  an  identical 
safety  zone  irom  December  9, 1998, 
through  March  31, 1999  (64  FR  8001, 
February  18, 1999).  The  Coast  Guard  has 
recently  been  notified  that  pier 
demolition  and  reconstruction  will  not 
be  completed  as  originally  scheduled.  It 
is  thus  necessary  to  extend  the  effective 
period  of  the  safety  zone  through 
August  31, 1999.  An  opportimity  for 
public  comment  was  provided  for  the 
original  temporary  final  rule;  that 
conunent  period  was  due  to  close  on 
April  19,  1999.  Because  of  the 
significant  extension  of  the  effective 
period  of  the  safety  zone,  a  new  public 
comment  period  has  been  established, 
extending  60  days  from  the  date  of 
publication. 

This  safety  zone  is  necessary  to 
safeguard  all  personnel  and  property 
during  the  extensive  repairs  and 
reconstruction  of  Stearns  Wharf.  The 


activities  siuround  the  demolition  and 
reconstruction  pose  a  direct  threat  to  the 
safety  of  siuroimding  vessels,  persons, 
and  property,  and  create  an  imminent 
navigational  hazard.  This  safety  zone  is 
necessary  to  prevent  spectators  and 
recreational  and  commercial  craft  from 
the  hazards  associated  with  the 
reconstruction.  Persons  and  vessel  are 
prohibited  from  entering  into,  transiting 
through,  or  anchoring  within  the  safety 
zone  luiless  authorized  by  the  Captain 
of  the  Port  Los  Angeles-Long  Beach  or 
a  designated  representative  thereof. 

Regulatory  Evaluation 

This  temporary  regulation  is  not  a 
significant  regulatory  action  tmder 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  ari  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procediues  of 
the  Department  of  Transportation  (44  FR 
11040;  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  regulation  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
Paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  is 
unnecessary. 

Collection  of  Information 

This  regulation  contains  no 
collection-of-information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq). 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
"Small  entities"  may  include  small 
businesses  and  not-for-profit 
organizations  that  are  not  dominant  in 
their  respective  fields,  and 
governmental  jimsdictions  with 
populations  less  than  50,000.  For  the 
same  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  is  not  expected  to  have  a  significant 
economic  impact  on  any  substantial 
number  of  entities,  regaurdless  of  their 
size. 

Assistance  for  Small  Entities 

In  accordance  with  §  213(a)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  rule  so 
that  they  can  better  evaluate  its  effects 


on  them  ant 
rulemaking 
business  or ' 
this  rule  an( 


Unfunded  I 
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on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  call  Lieutenant  Rick 
Sorrell,  Coast  Guard  Marine  Safety 
Detachment  Santa  Barbara,  CA,  at  (805) 
962-7430. 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  temporary 
regulation  and  concluded  that  imder 
Chapter  2.B.2.  of  Commandant 
Instruction  M16475.1C,  Figure  2-1, 
paragraph  (34(g),  it  will  have  no 
significant  environmental  impact  and  it 
is  categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
and  an  Environmental  Analysis 
checklist  are  available  for  inspection 
and  copying,  and  the  docket  is  to  be 
maintained  at  the  address  listed  in 
ADDRESSES  in  the  preamble. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  the 
Coast  Guard  must  consider  whether  this 
rule  will  result  in  an  annual 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate  of  $100 
million  (adjusted  aimual  for  inflation).  If 
so,  the  Act  requires  that  a  reasonable 
niunber  of  regulatory  alternatives  be 
considered,  and  that  from  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  biudensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected. 

No  State,  local,  or  tribal  government 
entities  will  be  affected  by  this  rule,  so 
this  rule  will  not  result  in  annual  or 
aggregate  cost  of  $100  million  or  more. 
Therefore,  the  Coast  Guard  is  exempt 
from  any  further  regulatory 
requirements  under  the  Unfunded 
Mandates  Reform  Act. 

Other  Executive  Orders  on  the 
Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  temporary 
fund  rule  and  reached  the  following 
conclusions: 


E.O.  12630,  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights.  This  rule  will 
not  effect  a  taking  a  private  property  or 
otherwise  have  taking  implications 
under  this  Order. 

E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership.  This 
rule  will  not  impose,  on  any  State,  local, 
or  tribal  government,  a  mandate  that  is 
not  required  by  statute  and  that  is  not 
funded  by  the  Federal  government. 

E.O.  12988,  Civil  Justice  Reform.  This 
rule  meets  applicable  standards  in 
section  3(a)  and  3(b)(2)  of  this  Order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

E.O.  13045,  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

List  of  Subject  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

In  consideration  of  the  foregoing, 
amend  Subpart  F  of  Part  165  of  Title  33, 
Code  of  Federal  Regulations,  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  33  CFR 
Part  165  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C. 
191;33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and 
160.5;  49  CFR  1.46.  Section  165.100  is  also 
issued  under  authority  of  Sec.  311,  Pub.  L. 
105-383. 

2.  From  12  p.m.  (PST)  on  March  31, 
1999,  through  12  p.m.  (PDT)  on  August 
31. 1999,  a  new  §  165.T11-062  is  added 
to  read  as  follows: 

§  1 65.T1 1  -062    Safety  Zone:  Santa  BartMra 
Channel,  CA 

(a)  Location.  The  following  area  is 
established  as  safety  zone:  all  navigable 
waters  falling  within  a  rectangular  box 
extending  100  feet  fi-om  the  outer  limits 
of  all  sides  and  the  seaward  end  of 
Steams  Wharf,  beginning  at  the  seaward 
end  of  the  wharf  and  extending  back 
along  the  wharf  600  feet  towards  shore. 
For  reference  purposes,  the  seaward  end 
of  the  wharf  is  located  at  34°24'30"  N, 
longitude:  119°41'10"  W. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  within  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

(c)  Effective  dates.  This  section  is 
effective  from  12  p.m.  (PST)  March  31, 


1999,  through  12  p.m.  (PDT)  on  August 
31, 1999.  If  the  need  for  this  safety  zone 
terminates  before  August  31, 1999,  the 
Captain  of  the  Port  will  cease 
enforcement  of  this  safety  zone  and  will 
announce  that  fact  by  Broadcast  Notice 
to  Mariners. 

Dated  March  30, 1999. 
G.F.  Wright. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 

Port,  Los  Angeles-Long  Beach. 

(FR  Doc.  99-9567  Filed  4-15-99;  8:45  am] 

BILUNG  CODE  49ia-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[DE03fr-1018a;  FRL-6325-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Delaware;  Withdrawal  of  Final  Rule  for 
Tranaportation  Conformity 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  notice  of  final 
rulemaking. 

summary:  EPA  is  hereby  withdrawing  a 
direct  final  rule  approving  Delaware's 
transportation  conformity  regulation  as 
a  revision  to  its  State  Implementation 
Plan  (SIP).  EPA  published  the  direct 
final  rule  on  February  23, 1999  (64  FR 
8723).  However,  on  March  2, 1999,  the 
United  States  Covnt  of  Appeals  for  the 
District  of  Columbia  Cinmit  issued  its 
opinion  in  Environmental  Defense  Fund 
v.  Environmental  Protection  Agency, 
No.  97-1637.  In  that  opinion,  the  Court 
vacated  portions  of  the  federal 
transportation  conformity  rule  which 
had  been  incorporated  into  Delaware's 
transportation  conformity  regulation 
and  which  had  served  as  the  basis  for 
EPA's  evaluation  and  approval  of  that 
regulation.  A  revised  federal 
transportation  conformity  rule  must  be 
promulgated,  and  Delaware's  regulation 
amended,  to  reflect  that  revised  federal 
rule. 

DATES:  This  withdrawal  is  made  on 
April  16, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Budney  (215)  814-2184,  or  by  e- 
mail  at:  budney.lanyQ.epa.gov. 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Nitrogen  oxides,  Ozone. 
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Dated:  April  2,  1999. 
Thomas  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  99-9473  Filed  4-15-99;  8:45  am] 
BHJJNG  CODE  aS«0-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IL174-1a;  FRL-6325-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Direct  final  rule. 

summary:  On  June  29,  1990.  USEPA 
promulgated  Federal  stationary  source 
volatile  organic  compound  (VOC) 
control  measures  representing 
reasonably  available  control  technology 
(RACT)  for  certain  emission  soiut:es 
located  in  six  northeastern  Illinois 
(Chicago  area)  counties.  Subject  sources 
included  the  miscellaneous  organic 
chemical  manufactiuing  processes  at  the 
Stepan  Company  (Stepan)  Millsdale 
Plant  manufacturing  facility  in  Elwood. 
Illinois.  At  Stepan's  request,  USEPA 
agreed  to  reconsider  its  rule  as  it 
applied  to  Stepan  and  on  October  1 , 
1993,  proposed  a  site-specific  rule  for 
Stepan.  USEPA  subsequently  approved, 
as  revisions  to  the  Illinois  State 
Implementation  Plan,  three  VOC  rules 
submitted  by  the  Illinois  Environmental 
Protection  Agency  that  are  applicable  to 
Stepan's  VOC  soiuces.  USEPA  is  today 
revoking  the  Federally  promulgated 
rules,  as  they  apply  to  Stepan,  and 
replacing  them  with  the  Illinois  rules 
that  have  been  previously  approved  and 
apply  to  Stepan. 

USEPA  is  taking  this  action  as  a 
"direct  final"  rulemaking;  the  rationale 
for  this  approach  is  set  forth  below. 
Elsewhere  in  this  Federal  Register, 
USEPA  is  proposing  this  action  and 
soliciting  comment.  If  adverse  written 
comments  or  a  request  for  a  public 
hearing  are  received,  USEPA  will 
withdraw  the  direct  final  rule  and  it  will 
not  take  effect.  USEPA  will  address  the 
comments  received  in  a  new  final  rule. 
If  no  adverse  comments  are  received,  no 
further  rulemaking  will  occiu  on  this 
SIP  revision. 

DATES:  This  final  rule  is  effective  June 
15, 1999,  unless  vmtten  adverse 
comments  or  a  request  for  a  public 
hearing  are  received  by  May  17, 1999. 
If  adverse  comment  or  a  request  for  a 
public  hearing  is  received,  USEPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 


and  inform  the  public  the  rule  will  not 
take  effect. 

ADDRESSES:  Written  conmients  can  be 
mailed  to  :  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  Air  and 
Radiation  Division,  U.  S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois,  60604. 

A  public  hearing  may  be  requested,  to 
be  held  in  Chicago,  Illinois.  Requests  for 
a  hearing  should  be  submitted  to  J. 
Elmer  Bortzer.  Interested  persons  may 
call  Steven  Rosenthal  at  (312)  886-6052 
to  see  if  a  hearing  will  be  held  and  the 
date  and  location  of  the  hearing.  Any 
hearing  will  be  strictly  limited  to  the 
subject  matter  of  this  action,  the  scope 
of  which  is  discussed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Rosenthal,  Air  Programs  Branch 
(AR-18J)  at  (312)  886-6052. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  June  29,  1990  (55  FR  26814), 
USEPA  promulgated  a  Federal 
Implementation  Plan  (FIP)  which 
contained  RACT  regulations  for 
stationary  sources  of  VOC  located  in  six 
northeastern  Illinois  (Chicago  area) 
counties:  Cook,  DuPage,  Kane,  Lake, 
McHenry,  and  Will.  This  FIP  included 
a  rule  (40  CFR  52.741{w))  requiring, 
among  other  things,  81  percent  control 
of  Stepan's  "miscellaneous  organic 
chemical  manufacturing  processes." 
Stepan's  chemical  manufactiu-ing 
facility  includes  a  number  of  batch  and 
continuous  process  emission  soiuces  as 
well  as  associated  storage  tanks. 

On  August  28,  1990,  Stepan  filed  a 
petition  for  review  of  USEPA's  June  29, 
1990,  rulemaking  in  the  United  States 
Court  of  Appeals  for  the  Seventh 
Circuit.  By  letter  of  October  22, 1990, 
Stepan  requested  that  USEPA 
reconsider  its  rule  as  applicable  to 
Stepan,  on  the  basis  that  USEPA  had  not 
adequately  responded  to  certain 
comments.  USEPA  agreed  to  do  so. 

On  July  1, 1991,  USEPA  issued  a 
three-month  administrative  stay 
pending  reconsideration  of  the 
applicable  FIP  rules  for  Stepan.  This 
stay  was  published  on  July  23, 1991,  (56 
FR  33712).  On  March  3, 1992,  (57  FR 
7549),  USEPA  published  an  extension  of 
the  stay,  but  only  if  and  as  long  as 
necessary  to  complete  reconsideration 
of  the  subject  rules  (including  any 
appropriate  regulatory  action),  pursuant 
to  USEPA's  authority  to  revise  the 
Federal  rules  in  Clean  Air  Act  sections 
110(c)  and  301(a)(1),  42  U.S.C.  7410(c) 
and  7601(a)(1). 

As  a  result  of  USEPA's  decision  to 
reconsider  the  federal  rules  as  applied 


to  Stepan,  USEPA  proposed  site-specific 
RACT  requirements  for  Stepan's 
Millsdale  facility  on  October  1, 1993  (58 
FR  51279).  As  discussed  further  below, 
this  proposed  rule  was  not  finalized 
pending  USEPA's  review  of  three 
Illinois  rules  that  would  collectively 
cover  those  Stepan  VOC  sources. 

On  November  30, 1994,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  to  USEPA  an  adopted 
rule  (35  111.  Admin.  Code  Part  218, 
Subpart  B  (and  related  definitions  and 
appendix))  and  supporting  information 
for  the  control  of  VOC  emissions  from 
Volatile  Organic  LiqiMd  (VOL)  storage 
facilities  as  a  requested  SIP  revision. 
This  rule  is  the  Illinois  RACT  rule  for 
the  category  of  emission  sources  which 
includes  Stepan's  VOL  storage  facilities. 
On  August  8. 1996,  USEPA  published  a 
direct  final  rulemaking  approving  the 
Illinois  VOL  storage  facilities  rule  which 
applies  to  Stepan's  VOL  storage 
facilities.(61  FR  41338).  USEPA's 
approval  became  effective  on  October  7, 
1996. 

On  May  23, 1995,  and  Jime  7, 1995, 
lEPA  submitted  to  USEPA  an  adopted 
Illinois  rule  (35  111.  Admin.  Code  Parts 
218  and  219.  Subpart  V  and  related 
definitions  and  appendix))  and 
supporting  information  for  the  control 
of  VOC  emissions  from  batch  processes 
as  a  requested  SIP  revision.  This  rule  is 
the  Illinois  RACT  rule  for  the  category 
of  emission  sources  which  includes 
Stepan's  batch  processes.  On  April  2, 

1996,  USEPA  published  a  direct  final 
rulemaking  approving  the  Illinois  batch 
rule  as  a  revision  to  the  SIP.  (61  FR 
14,484).  USEPA's  approval  became 
effective  on  Jime  1,  1996. 

On  May  5, 1995  and  May  26, 1995, 
lEPA  submitted  to  USEPA  an  adopted 
rule  (35  111.  Admin.Code  Part  218, 
Subpart  Q  (and  related  definitions  and 
appendix))  and  supporting  information 
for  the  control  of  VOC  emissions  from 
continuous  reactor  and  distillation 
processes  as  a  requested  SIP  revision. 
This  rule  is  the  Illinois  RACT  rule  for 
the  category  of  emission  sources  which 
includes  Stepan's  continuous  reactor 
and  distillation  processes.  On  June  17, 

1997,  (62  FR  32694),  USEPA  published 
a  direct  final  rulemaking  approving  the 
Illinois  continuous  reactor  and 
distillation  processes  rule  for  Stepan's 
continuous  processes,  while  deferring 
action  on  the  rule  as  it  applies  to  other 
Illinois  facilities.  USEPA's  approval 
became  effective  on  August  18, 1997. 

As  stated  above,  USEPA  has  approved 
appropriate  RACT  rules  for  all  the 
categories  of  Stepan's  emission  sources 
which  would  have  been  covered  by  40 
CFR  52.741(w)  of  the  FIP  (were  it  not  for 
the  appeal  and  resulting  stays).  Because 
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of  these  SIP  approvals,  the  FTP,  as  it 
applies  to  Stepan,  and  the  site-specific 
rule  that  was  proposed  on  October  1, 
1993,  are  no  longer  necessary. 

n.  Final  Action 

Stepan's  VOL  storage  facilities,  batch 
processes  and  continuous  reactor  and 
distillation  processes  are  covered  by  35 
111.  Admin.  Code  Part  218,  Subpart  B. 
Subpart  V,  and  Subpart  Q,  respectively. 
These  rules  have  been  approved  into  the 
SIP  and  represent  RACT  for  VOC. 
USEPA  is  therefore  revoking  the  June 
29, 1990,  FIP  as  it  applies  to  Stepan  and 
replacing  it  with  Illinois'  VOL  storage, 
batch  process,  and  continuous  reactor 
and  distillation  process  rules. 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
dociunent  in  this  Federal  Register 
publication,  USEPA  is  proposing  this 
action  should  adverse  written  comments 
be  filed  or  a  request  for  a  hearing  be 
received.  This  action  will  become 
effective  without  further  notice  unless 
the  USEPA  receives  relevant  adverse 
comments  or  a  request  for  a  hearing  on 
this  action  by  May  17, 1999.  Should  the 
USEPA  request  such  comments  or  a 
request  for  a  hearing,  it  will  withdraw 
this  final  rule  and  publish  a  document 
informing  the  public  that  this  action 
will  not  take  effect.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time,  ff  no  such 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
June  15, 1999. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Order  12875 

Under  Executive  Order  12875,  USEPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local,  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 


costs  inciured  by  those  governments,  or 
USEPA  consults  with  those 
governments.  If  USEPA  complies  by 
consulting.  Executive  Order  12875 
reqiiires  USEPA  to  provide  to  the  Office 
of  Management  and  Budget  a 
description  of  the  extent  of  USEPA's 
prior  consultation  with  representatives 
of  affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  any  written  communications 
from  the  governments,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
12875  requires  USEPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "'economically 
significant'"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmentaJ  health  or  safety  risk  that 
USEPA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  U 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  suDJect  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084,  USEPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  fribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  USEPA  consults  with 
those  governments.  If  USEPA  complies 
by  consulting.  Executive  Order  13084 
requires  USEPA  to  provide  to  the  Office 
of  Management  and  Budget,  in  a 


separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  USEPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiue 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  USEPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantiy  or  uniquely 
affect  their  commimities."  Today's  rule 
does  not  significantiy  or  imiquely  affect 
the  communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  USEPA  to 
base  its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  versus  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  USEPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  to  State,  local,  or  tribal 
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governments  in  the  aggregate;  or  to 
private  sector,  of  $100  million  or  more. 
Under  Section  205.  USEPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  USEPA  to  establish 
a  plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

USEPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federed  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  govenunents  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq..  OMB  must 
approve  all  "collections  of  information" 
by  EPA.  The  Act  defines  "collection  of 
information"  as  a  requirement  for 
"answers  to  *   *   *  identical  reporting  or 
recordkeeping  requirements  imposed  on 
ten  or  more  persons  *  *  *"  44  U.S.C. 
3502(3)(A).  Because  this  rulemaking 
action  only  applies  to  one  company,  the 
Paperwork  Reduction  Act  does  not 
apply. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995  (NTTAA) 

Section  12(d)  of  NTTAA,  Pub.  L.  104- 
113.  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  standards.  This  rulemaking 
action  does  not  involve  technical 
standards.  Therefore.  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804, 
however,  exempts  fi-om  section  801  the 
following  types  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C.  804(3).  EPA  is 
not  required  to  submit  a  rule  report 
regarding  this  rulemaking  action  under 
section  801  because  this  is  a  rule  of 
particular  applicability. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  Jime  15, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Ozone, 
Reporting  and  record  keeping 
requirements. 

Dated:  April  9. 1999. 
Carol  Nf.  Browner, 
Administrator. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Autfaority:  42  U.S.C.  7401  et  seq. 

Subpart  O— Illinois 

3.  Section  52.726  is  amended  by 
adding  paragraph  (t)  to  read  as  follows: 

§  52.726    Control  strategy:  Ozone. 

***** 

(t)  The  Illinois  volatile  organic 
compoimd  (VOC)  rules  that  apply  to  the 
Stepan  Company  Millsdale  Plant  for 
volatile  organic  liquid  storage  (35  111. 
Admin.  Code  Part  218.  Subpart  B),  batch 
processing  (35  111.  Admin.  Code  Parts 
218  and  219.  Subpart  V)  and  continuous 


reactor  and  distillation  processes  (35  111. 
Admin.  Code  Part  218,  Subpart  Q)  were 
approved  by  the  United  States 
En\'ironmental  Protection  Agency 
(USEPA)  on  August  8.  1996,  April  2, 
1996,  and  Jime  17, 1997,  respectively. 
Because  these  rules  have  been  approved 
into  the  State  Implementation  Plan  and 
represent  reasonably  available  control 
technology  for  VOC.  USEPA  revokes  the 
June  29. 1990  Federal  Implementation 
Plan  as  it  applies  to  Stepan  and  replaces 
it  with  Illinois'  volatile  organic  liquid 
storage,  batch  process,  and  continuous 
reactor  and  distillation  process  rules. 

[PR  Doc.  99-9466  Filed  4-15-99;  8:45  am] 
BILUNQ  CODE  6560-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA  114-4085;  FRL-6325-5] 

ApprovAl  and  Promulgation  of  Air 
Quality  Implementation  Plana; 
Pennsylvania;  Approval  of  Revision  to 
the  1990  Baaeyear  Inventory  for 
Rockwell  Heavy  Vehicles,  Inc. 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the 
Commonwealth  of  Pennsylvania  State 
Implementation  Plan  (SIP)  submitted  by 
the  Pennsylvania  Department  of 
Environmental  Protection  (PADEP)  on 
April  8, 1998.  This  revision  consists  of 
including  the  carbon  monoxide  (CO), 
volatile  organic  compounds  (VOC)  and 
nitrogen  oxides  (NOx)  emissions  from 
Rockwell  Heavy  Vehicles,  Inc.,  New 
Castle  Forge  Plant,  in  Lawrence  County 
(Rockwell)  in  the  point  soince  portion 
of  Pennsylvania's  1990  baseyear 
emission  inventory.  The  intended  effect 
of  this  action  is  to  grant  approval  of  the 
revision  to  the  1990  baseyear  inventory 
and  in  so  doing  to  render  Rockwell's 
emissions  eligible  for  consideration  as 
emission  reduction  credits  (ERCs)  in 
accordance  with  the  Pennsylvania  SIP. 
DATES:  This  direct  final  rule  is  effective 
on  June  15, 1999.  without  further  notice, 
imless  EPA  receives  adverse  comments 
by  May  17, 1999.  If  adverse  comments 
are  received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  addressed  to  David  L.  Arnold,  Chief, 
Ozone  and  Mobile  Sources  Branch, 
Mailcode  3AP21,  U.S.  Environmental 


n.  Summar 
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Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  dociiments  relevant 
to  this  action  are  available  for  public 
inspection  during  nonnal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  m,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  and 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisbiirg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  M.  Lewis,  (215)  814-2185,  at  the 
EPA  Region  LD  address  above,  or  via  e- 
mail  at  lewis.janice@epa.gov.  While 
information  may  be  requested  via  e- 
mail,  any  comments  must  be  submitted 
in  writing  to  the  EPA  Region  III  address 
above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  8, 1998,  PADEP  formally 
submitted  an  amendment  to  its  1990 
baseyear  emission  inventory  as  a  SIP 
revision.  The  revision  was  made  to 
include  the  CO,  VOC  and  NOx  emitted 
by  Rockwell  as  part  of  the  point  source 
portion  of  1990  baseyear  inventory. 
Previously  this  soiirce's  emissions  were 
included  are  part  of  the  area  source 
portion  of  the  1990  baseyear  inventory 
because  it  is  a  minor  source. 

n.  Summary  of  the  SIP  Revision 

Rockwell  was  a  paint  coater  of  motor 
vehicle  parts  and  was  considered  an 
existing  minor  source  for  SIP  planning 
purposes.  The  entire  plant  shut  down 
on  May  31, 1993.  Because  it  was  a 
minor  source,  Rockwell's  1990 
emissions  were  included  in  the  area 
source  portion  of  the  Pennsylvania  1990 
baseyear  emission  inventory.  On  April 
8, 1998,  Pennsylvania  requested  a  SIP 
revision  to  transfer  Rockwell's  1990 
emissions  of  CO.  VOC  and  NOx  from 
the  area  source  portion  of  the  SIP- 
approved  1990  baseyear  inventory  to  the 
point  source  portion  of  that  inventory. 
In  so  doing  PADEP  listed  Rockwell  (by 
name)  as  a  point  source,  specified  its 
emissions  of  CO,  VOC  and  NOx,  and 
rendered  those  emissions  eligible  for 
consideration  as  ERCs  in  accordance 
with  the  relevant  requirements  of  the 
Pennsylvania  SDP's  new  source  review  . 
permitting  program. 

This  SIP  revision  is  the  mechanism 
chosen  by  PADEP  for  EPA  to  recognize 
Rockwell's  specifically  quantified  1990 
emissions  so  they  meet  the  eligibility 


criteria  to  be  used  as  ERCs.  Under  the 
SIP-approved  new  source  review 
regulation,  emission  reductions  to  be 
used  as  ERCs  for  purposes  of  satisfying 
emission  offset  requirements  must  be 
surplus,  permanent,  quantifiable  and 
both  state  and  federally  enforceable.  To 
satisfy  these  requirements,  EPA  is 
approving  Pennsylvania's  request  to 
include  Rockwell  and  its  emissions  of 
CO,  VOC  and  NOx  in  the  point  source 
portion  of  the  SIP-approved  1990 
baseyear  inventory.  EPA  is  also 
recognizing  these  emissions  of  CO,  VOC 
and  NOx  as  eligible  for  consideration  as 
ERCs. 

The  CO,  VOC  and  NOx  emissions 
reductions  were  generated  by  the 
shutdown  of  the  natiu-al  gas  units  and 
the  spray  booth  at  the  Rockwell  Heavy 
Vehicles,  Inc.  The  plant  wide  emissions 
for  1990  for  Rockwell  Heavy  Vehicles, 
Inc.  were  8.3  tons  per  year  (TPY)  of  CO, 
13.4  TPY  of  VOC  and  64.2  TPY  of  NOx. 
Pennsylvania  is  requesting  that  these 
emissions  be  included  for  Rockwell  in 
the  point  source  portion  of  the  SIP- 
approved  1990  baseyear  inventory.  The 
Pennsylvania  banking  ndes  (Chapter 
127.206  and  127.207)  permit  the 
banking  of  emission  reductions  as  ERCs 
provided  that  these  reductions  meet 
certain  criteria,  including  being 
quantifiable,  permanent,  surplus  and 
enforceable.  Approval  of  this  SIP 
revision  for  Rockwell  renders  the 
emission  reductions  generated  by  the 
shutdown  of  the  facility  eligible  as  ERCs 
under  the  Pennsylvania  SIP.  Additional 
details  of  the  determination  may  be 
foimd  in  PADEP's  submittal  and  the 
technical  support  document  (TSD) 
prepared  to  support  this  rulemaking. 
Copies  of  these  materials  are  available, 
upon  request,  from  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  document. 

EPA  is  approving  the  revision  to  the 
SIP-approved  1990  baseyear  emission 
inventory  to  include  Rockwell  Heavy 
Vehicle,  Inc.  as  a  point  source  and  is 
recognizing  its  emissions  of  CO,  VOC 
and  NOx  generated  by  the  1993 
shutdown  of  the  facility  as  being  eligible 
for  consideration  as  ERCs  under  the 
Pennsylvania  SIP. 

EPA  is  publishing  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SEP  revision  should 
adverse  comments  be  filed.  This  SIP 
revision  will  be  effective  June  15, 1999, 
without  further  notice  imless  the 
Agency  receives  adverse  conunents  by 


May  17. 1999.  If  EPA  receives  such 
comments,  then  EPA  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
action  did  not  take  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  conunent  period  on  this  action. 
Parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 

m.  Final  Action 

EPA  is  approving  the  revision  to  the 
SIP-approved  1990  baseyear  emission 
inventory  to  include  Rockwell  Heavy 
Vehicle,  Inc.  as  a  point  source, 
submitted  by  the  Conunonwealth  of 
Pennsylvania  on  April  8, 1998.  In  so 
doing  EPA  is  recognizing  the  emission 
reductions  of  CO.  NOx  and  VOCs 
generated  by  the  1993  shutdown  of  the 
facility  as  eligible  ERCs  under  the 
Pennsylvania  SIP. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  E.0. 12866. 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875 

Under  E.0. 12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  inciured  by  those 
governments.  If  EPA  complies  by 
consulting,  E.0.  requires  EPA  to  provide 
to  the  Office  of  Management  and  Budget 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 
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C.  Executive  Order  13045 

E.0. 13045,  entitled  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  applies  to  any  rule  that 
the  EPA  determines  (1)  is  "economically 
significant,"  as  defined  under  E.O. 
12866,  and  (2)  the  environmental  health 
or  safety  risk  addressed  by  the  rule  has 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to  E.O. 
13045  because  it  is  not  an  economically 
significant  regidatory  action  as  defined 
by  E.O.  12866,  and  it  does  not  address 
an  environmental  health  or  safety  risk 
that  would  have  a  disproportionate 
effect  on  children. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
ride,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Chder  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  conununities."  Today's  rule 
does  not  significantly  or  uniquely  affect 
the  communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regidatory  flexibility  analysis  of  any 


rule  subject  to  notice  and  conunent 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  conditional  approvals 
of  SIP  submittals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  imder  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final 
regulation  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
annual  costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  dtemative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  estabUsh  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
federal  mandate  that  may  residt  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 


G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promidgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804, 
however,  exempts  from  section  801  the 
following  types  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C.  804(3).  EPA  is 
not  required  to  submit  a  rule  report 
re;garding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  that  affects  only  the 
Rockwell  Heavy  Vehicles,  Inc.,  New 
Casde  Forge  Plant  located  in  Lawrence 
County,  Pennsylvania. 

H.  Petitions  for  Judicial  Revievtr 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  approve  the  1990  baseyear 
emission  inventory  for  Rockwell  Heavy 
Vehicle,  Inc.  submitted  by  DEP  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
Jime  15, 1999.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  to  approve  the 
1990  base  year  emission  inventory  for 
Rockwell  Heavy  Vehicle,  Inc.  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Ozone. 

Dated:  April  5, 1999. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
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Subpart  NN— Pennsylvania 

2.  Section  52.2036  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

§  52.2036    1 990  Baseyear  emission 
inventory. 

***** 

(k)  Rockwell  Heavy  Vehicle.  Inc.,  New 
Castle  Forge  Plant,  Lawrence  County — 
On  April  8, 1998  the  Pennsylvania 
Department  of  Environmental  Protection 
requested  that  EPA  include  the  CO, 
VOC  and  NOx  emissions  from  this 
facility  in  the  1990  base  year  emission 
inventory.  The  CO,  VOC  and  NOx 
emissions  from  the  natural  gas  imits  and 
the  spray  booth  of  this  facility  are 
hereby  approved  as  part  of  the  1990 
point  source  inventory.  The  1990  CO, 
VOC  and  NOx  emissions  from  the 
natural  gas  units  are  8.3  TPY,  1.2  TPY 
and  64.2  TPY,  respectively.  The  1990 
VOC  emissions  from  th^  spray  booth  is 
12.1  TPY. 

(FR  Doc.  9»-9464  Filed  4-15-99;  8:45  am] 
BILUNG  COOe  6S60-S0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[PA12»-4083a;  FRL-6323-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Approval  of  VOC  RACT 
Determinations  for  Individual  Sources 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed  to 
Kathleen  Henry,  Air  Protection 
Division,  Mailcode  SAPll,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  Pennsylvania 
Department  of  EnViromnental 
Protection,  Bureau  of  Air  Quality 
Control,  P.O.  Box  8468,  400  Market 
Street,  Harrisbiu^,  Pennsylvania  17105. 
FOn  FURTHER  INFORMATION  CONTACT: 
Linda  Miller,  (215)  814-2068,  at  the 
EPA  Region  ED  office  or  via  e-mail  at 
miller.linda@.epa.gov.  While 
information  may  be  requested  via  e- 
mail,  any  comments  must  be  submitted 
in  writing  to  the  above  Region  III 
address. 
SUPPLEMENTARY  INFORMATION: 


SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Pennsylvania  state  implementation  plan 
(SIP).  The  revisions  impose  reasonably 
available  control  technology  (RACT)  to 
reduce  volatile  organic  compounds 
(VOC)  emissions  from  six  (6)  major 
sources  located  in  Pennsylvania.  EPA  is 
approving  these  revisions  to  establish 
RACT  requirements  in  accordance  with 
the  Clean  Air  Act. 

DATES:  This  rule  is  effective  on  Jime  15, 
1999  without  further  notice,  unless  EPA 
receives  adverse  written  comment  by 
May  17, 1999.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 


I.  Backgroand 

On  December  8, 1995,  October  18, 
1996,  July  24, 1998  and  October  2, 1998. 
the  Pennsylvania  Department  of 
Environmental  Protection  (PADEP) 
submitted  formal  revisions  to  its  state 
implementation  plan  (SIP).  Each 
submittal  consisted  of  source-specific 
operating  permits  imposing  RACT  on 
individual  sources.  Each  source  covered 
by  this  rulemaking  will  be  specifically 
identified  and  discussed  below.  Any 
additional  operating  permits  for  other 
individual  sources  submitted 
coincidentally  with  those  being 
addressed  in  this  document  will 
addressed  in  a  separate  rulemaking 
action. 

Pursuant  to  sections  182(b)(2)  and 
182(f)  of  the  Clean  Air  Act  (CAA), 
Pennsylvania  is  required  to  implement 
RACT  for  all  major  VOC  and  nitrogen 
oxides  (NOx)  sources.  The  major  source 
size  is  determined  by  its  location,  the 
classification  of  that  area  and  whether  it 
is  located  in  the  ozone  transport  region 
(OTR),  which  is  established  by  the  CAA. 


The  entire  State  of  Pennsylvania  is 
located  in  the  OTR.  The  Pennsylvania 
portion  of  the  Philadelphia  ozone 
nonattainment  area  consists  of  Bucks, 
Chester,  Delaware,  Montgomery,  and 
Philadelphia  Coimties  and  is  classified 
as  severe.  The  remaining  counties  in 
Pennsylvania  are  classified  as  moderate 
or  marginal  nonattainment  areas,  were 
previously  classified  as  marginal  but  are 
now  areas  where  the  one-hour  ozone 
standard  no  longer  applies,  or  are 
designated  attainment  for  ozone. 
However,  under  section  184  of  the  CAA, 
at  a  minimum,  moderate  ozone 
nonattainment  area  requirements 
(including  RACT  as  specified  in 
sections  182(b)(2)  and  182(f))  apply 
throughout  the  OTR.  Therefore,  RACT  is 
applicable  statewide  in  Pennsylvania. 
The  Pennsylvania  submittals  that  are 
the  subject  of  this  document  are  meant 
to  satisfy  the  RACT  requirements  to 
reduce  VOC  emissions  from  six  (6) 
sources  in  Pennsylvania. 

n.  Summary  of  SIP  Revision 

The  details  of  the  RACT  requirements 
imposed  in  each  of  the  source-specific 
operating  permits  can  be  found  in  the 
state  submittals  and  in  the 
accompanying  technical  support 
dociuient  (TSD)  prepared  by  EPA  to 
support  of  this  rulemaking  action. 
Copies  of  the  TSD  are  available,  upon 
request,  from  the  EPA  Regional  Office 
listed  in  the  ADDRESSES  section  of  this 
dociunent.  Briefly,  EPA  is  approving 
revisions  to  the  Pennsylvania  SIP 
pertaining  to  the  determination  of  RACT 
for  six  (6)  major  sources  of  VOC.  Several 
of  the  operating  permits  contain 
conditions  irrelevant  to  the 
determination  and  imposition  of  RACT. 
Consequently,  those  provisions  of  the 
operating  permits  were  not  considered 
part  of  PADEP's  SIP  revision  request  to 
approve  RACT  for  these  six  (6)  sources. 

The  following  table  identifies  the 
individual  operating  permits  EPA  is 
approving.  The  specific  emission 
limitations  and  other  RACT 
requirements  for  these  sources  are 
summarized  in  the  accompanying  TSD 
prepared  by  EPA  to  support  this 
rulemaking.  As  previously  stated  copies 
of  the  TSD  are  available,  upon  request, 
from  the  EPA  Regional  Office  listed  in 
the  ADDRESSES  section  of  this  docimient 
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Source 

County 

Plan  Approval 

Operating  Perment 

(0P#), 
Compliance  Pemiit 

(CP#) 

Source  type 

"Major 
source" 
pollutant 

GKN  Sinter  Metals 

Springs  Window  Fashions  Div..  Inc 

Cabinet  Industries,  Inc 

Centennial  Printing  Corporation 

Strick  Corporation  

Handy  and  Hamion  Tube  Company  

Cameron  

Lycoming 

Montour 

Montgomery 

Montour 

Montgomery 

OP  12-0002 

OP  41-0014 
OP  47-0005 
OP  46-0068 
OP  47-0002 
OP  46-0016 

Powdered  metal  parts 
manufacturing. 

Surface  coating 

Surface  coating 

Graphic  arts 

Surface  coating 

Tube  manufacturing 

VOC 

VOC 
VOC 
VOC 
VOC 
VOC 

EPA  is  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comment. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  comments  are 
filed.  This  rule  will  be  effective  on  June 
15, 1999  without  further  notice  unless 
we  receive  adverse  comment  by  May  17, 
1999.  If  EPA  receives  adverse  comment, 
EPA  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  rule  will  not  take  effect. 
EPA  will  address  all  public  comments 
in  a  subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  conmienting 
must  do  so  at  this  time. 

m.  Final  Action 

EPA  is  approving  six  (6)  source- 
specific  operating  permits  imposing 
rACT  to  reduce  VOC  emissions  from 
GKN  Sinter  Metals,  Inc.  (Cameron 
County),  Springs  Window  Fashions 
Division,  Inc.  (Lycoming  Coimty), 
Cabinet  Industries  Inc.  (Montour 
County),  Centennial  Printing  Corp., 
Strick  Corporation  (Montour  County), 
and  Handy  and  Harmon  Tubing  Co. 
(Montgomery  Coimty). 

rv.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  review  under  E.0. 12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Executive  Order  12875 

Under  E.0. 12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 


governments.  If  EPA  complies  by 
consiilting,  E.0. 12875  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  natxue  of 
their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local  or  tribal 
govenmients.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
applies  to  any  nde  that  the  EPA 
determines  (1)  is  "economically 
significant,"  as  defined  under  Executive 
Order  12866,  and  (2)  the  environmental 
health  or  safety  risk  addressed  by  the 
rule  has  a  disproportionate  effect  on 
children.  If  the  regulatory  action  meets 
both  criteria,  the  Agency  must  evaluate 
the  environmental  health  or  safety 
effects  of  the  planned  rule  on  children 
and  explain  why  the  plaimed  regulation 
is  preferable  to  other  potentially 
effective  and  reasonably  feasible 
alternatives  considered  by  the  Agency. 

This  final  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
an  economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  it  does  not  address  an 
enviroimiental  health  or  safety  risk  that 


would  have  a  disproportionate  effect  on 
children. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  sign^cantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  conmiunities,  unless  the 
Federal  govenmient  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal' 
governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
section  of  the  preamble  to  the  rule,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  tribal  governments,  a  summary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
govenmients  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  "Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 


no  new  re 
additiona 
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small  govenunental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  ^eady 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  wall  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Moreover,  due 
to  the  nat\ire  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Clean  Air  Act  forbids  EPA 
to  base  its  actions  concerning  SIPs  on 
such  grounds.  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accoii^)any  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  resiilt  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 


copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804, 
however,  exempts  from  section  801  the 
following  types  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C.  804(3).  EPA  is 
not  required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  approving  six  source- 
specific  operating  permits  which 
impose  RACT  to  reduce  VCX3  from  GKN 
Sinter  Metals,  Inc.  (Cameron  County), 
Springs  Window  Fashions  Division,  Inc. 
(Lycoming  County),  Cabinet  Industries 
Inc.  (Montour  Coxmty),  Centennial 
Printing  Corp.,  Strick  Corporation 
(Montour  County),  and  Handy  and 
Harmon  Tubing  Co.  (Montgomery 
County). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  to  approve  the  RACT 
determinations  to  reduce  VOC  from 
GKN  Sinter  Metals,  Inc.  (Cameron 
Coimty),  Springs  Window  Fashions 
Division,  Inc.  (Lycoming  County), 
Cabinet  Industries  Inc.  (Montour 
Coimty),  Centennial  Printing  Corp., 
Strick  Corporation  (Montour  Coimty), 
and  Handy  and  Harmon  Tubing  Co. 
(Montgomery  County)  must  be  filed  in 
the  United  States  Court  of  Appeals  for 
the  appropriate  circuit  by  June  15, 1999. 
Filing  a  petition  for  reconsideration  by 
the  Adndnistrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  vrithin  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to 
approve  VOC  RACT  determinations  for 
six  individual  sources  in  Pennsylvania 
as  a  revision  to  the  Commonwealth's 
SIP  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  April  5, 1999. 
Thomas  Voltaggio, 

Acting  Regional  Administrator,  Region  HI. 

40  CFR  part  52  is  amended  as  follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(138)  to  read  as 
follows: 

§  52^020    Identmcation  of  plan. 

***** 

(c)*  *  • 

(138)  Revisions  to  the  Pennsylvania 
Regulations,  Chapter  129.91  pertaining 
to  VOC  RACT,  submitted  on  December 
8, 1995,  September  13,  1995,  October 
18,  1996,  July  24, 1998,  and  October  2, 
1998  by  the  Pennsylvania  Department  of 
Environmental  Protection. 

(i)  Incorporation  by  reference. 

(A)  Five  (5)  letters  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  VOC  determinations  in 
the  form  of  operating  permits  on  the 
foUovring  dates:  December  8, 1995, 
September  13, 1996,  October  18, 1996, 
July  24, 1998,  and  October  2, 1998. 

(B)  Operating  permits  (OP): 

(1)  GKN  Sinter  Metals,  Inc.  (Cameron 
County),  OP-1 2-0002,  effective 
September  30, 1998,  except  for  the 
expiration  date  and  conditions  Nos.  14- 
20  relating  to  non-RACT  provisions. 

(2)  Springs  Window  Fashions 
Division,  Inc.  (Lycoming  County),  OP- 
41-0014,  effective  September  29, 1998, 
except  for  the  expiration  date  and 
conditions  Nos.  9-10  relating  to  non- 
RACT  provisions. 

(3)  Cabinet  Industries,  Inc.  (Montour 
County),  OP-4 7-0005,  effective 
September  21, 1998,  except  for  the 
expiration  date  and  conditions  Nos.  5- 
8  relating  to  non-RACT  provisions. 

(4)  Centennial  Printing  Corp. 
(Montgomery  County).  OP-46-0068. 
effective  October  31, 1996,  as  revised  on 
May  11, 1998  except  for  the  expiration 
date  and  conditions  Nos.  13-15  and  17- 
20  pertaining  to  non-RACT  provisions. 

(5)  Strick  Corporation  (Montour 
County),  OP-47-0002,  effective  August 
28, 1996,  except  for  the  expiration  date 
and  conditions  Nos.  10-11  and  21-22 
relating  to  non-RACT  provisions. 

(6)  Handy  and  Harmon  Tube  Co. 
(Montgomery  County),  OP-46-0016 
effective  September  25, 1995,  except  for 
the  expiration  dates  and  conditions  No. 
11  relating  to  non-RACT  provisions. 

(ii)  Ad(2tional  Materials — Remainder 
of  the  Commonwealth  of  Pennsylvania's 
September  13, 1996,  December  18, 1996, 
October  18, 1996,  July  24, 1998  and 
October  2, 1998  submittals  pertaining  to 
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the  VOC  RACT  requirements  for  GKN 
Sinter  Metals,  Inc.  (Cameron  County), 
Springs  Window  Fashions  Division,  Inc. 
(Lycoming  County),  Cabinet  Industries 
Inc.  (Montour  County),  Centennial 
Printing  Corp.,  Strick  Corporation 
(Montour  County),  and  Handy  and 
Harmon  Tubing  Co.  (Montgomery 
County). 

[FR  Doc.  99-9462  Filed  4-15-99;  8:45  am] 

BILLING  CODE  6560-50-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AO-FRL-6326-4] 
RIN  2060-A128 

Hazardous  Air  Pollutants:  Amendment 
to  Regulations  Governing  Equivalent 
Emission  Limitations  by  Permit 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  On  May  20,  1994.  the  Agency 
promulgated  a  rule  in  the  Federal 
Register  governing  the  establishment  of 
equivalent  emission  limitations  by 
permit,  pursuant  to  section  112(j)  of  the 
Clean  Air  Act  (Act).  After  the  effective 
date  of  a  Title  V  permit  program  in  a 
State,  each  owner  or  operator  of  a  major 
source  in  a  source  category  for  which 
the  EPA  was  scheduled,  but  failed,  to 
promulgate  a  section  112(d)  emission 
standard  will  be  required  to  obtain  an 
equivalent  emission  limitation  by 
permit.  The  permit  application  must  be 
submitted  to  the  Title  V  permitting 
authority  18  months  after  the  EPA's 
missed  promulgation  date.  This  action 
amends  the  Regulations  Governing 
Equivalent  Emission  Limitations  by 
Permit  rule.  This  amendment  delays  the 
section  112(j)  permit  application 
deadline  for  7-year  source  categories 
listed  in  the  regulatory  schedule  until 
December  15, 1999.  This  action  is 
needed  to  alleviate  unnecessary 
paperwork  for  both  major  source  owners 
or  operators  and  permitting  agencies. 
DATES:  This  final  rule  amendment  will 
be  effective  on  May  17,  1999  without 
further  notice,  unless  EPA  receives 
adverse  conunents  on  this  rulemaking 
by  April  26, 1999  or  a  request  for  a 
hearing  concerning  the  accompanying 
proposed  rule  is  received  by  EPA  by 
April  23, 1999.  If  EPA  receives  timely 
adverse  comment  or  a  timely  hearing 
request,  EPA  will  publish  a  withdrawal 
in  the  Federal  Register  informing  the 
public  that  this  dkect  final  rule  will  not 
take  effect  and  will  proceed  to 


promulgate  a  final  rule  based  on  the 
proposed  rule. 

ADDRESSES:  Comments.  Interested 
parties  may  submit  comments  on  this 
rulemaking  in  writing  (original  and  two 
copies,  if  possible)  to  Docket  No.  A-93- 
32  to  the  following  address:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  US  Environmental 
F*rotection  Agency,  401  M  Street,  S.W., 
Room  1500,  Washington,  D.C.  20460. 
The  EPA  requests  that  a  separate  copy 
of  each  public  comment  be  sent  to  the 
contact  person  listed  below  (see  FOR 
FURTHER  INFORMATION  CONTACT). 
Comments  may  also  be  submitted 
electronically  by  following  the 
instructions  provided  in 
SUPPLEMENTARY  INFORMATION.  Public 
comments  on  this  rulemaking  will  be 
accepted  until  April  26,  1999. 

Docket.  All  information  used  in  the 
development  of  this  final  action  is 
contained  in  the  preamble  below. 
However,  Docket  No.  A-93-32, 
containing  the  supporting  information 
for  the  original  Regulations  Governing 
Equivalent  Emission  Limitations  by 
Permit  rule  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday  at  the  Air  and  Radiation  Docket 
and  Information  Center  (6102),  Room 
M-1500,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460;  telephone 
(202)  260-7548,  fax  (202)  260-4000.  A 
reasonable  fee  may  be  charged  for 
copying. 

Radiation  Docket  and  Information 
Center  (see  ADDRESSES). 

These  documents  can  also  be  accessed 
through  the  EPA  web  site  at:  http:// 
www.epa.gov/ttn/oarpg.  For  further 
information  and  general  questions 
regarding  the  Technology  Transfer 
Network  (TTNWEB),  call  Mr.  Hersch 
Rorex  (919)  541-5637  or  Mr.  Phil 
Dickerson  (919)  541-4814. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Szykman  or  Mr.  David 
Markwordt,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
(919)  541-2452  (Szykman)  or  (919)  541- 
0837  (Markwordt). 
SUPPLEMENTARY  INFORMATION:  EPA  is 
publishing  this  rule  amendment  without 
prior  proposal  because  we  consider  this 
to  be  a  noncontroversial  amendment; 
and  we  do  not  expect  to  receive  any 
adverse  comment.  However,  in  the 
"Proposed  Rules"  section  of  this 
Federal  Register  publication,  we  are 
publishing  a  separate  document  that 
will  serve  as  the  proposal  for  this 
amendment,  in  the  event  we  receive 


adverse  comment  or  a  hearing  request 
and  this  direct  final  rule  is  subsequently 
withdrawn.  This  final  rule  amendment 
will  be  effective  on  May  17, 1999 
without  further  notice,  unless  we 
receive  adverse  comment  on  this 
rulemaking  by  April  26, 1999  or  a 
request  for  a  hearing  concerning  the 
accompanying  proposed  rule  is  received 
by  EPA  by  April  23, 1999.  If  EPA 
receives  timely  adverse  comment  or  a 
timely  hearing  request,  we  will  publish 
a  withdrawal  in  the  Federal  Register 
informing  the  public  that  this  direct 
final  rule  will  not  take  effect.  In  that 
event,  we  will  address  all  public 
conunents  in  a  subsequent  final  rule, 
based  on  the  proposed  rule  amendment 
published  in  the  "Proposed  Rules" 
section  of  this  Federal  Register 
document.  The  EPA  will  not  provide 
further  opportunity  for  public  comment 
on  this  action.  Any  parties  interested  in 
commenting  on  this  amendment  must 
do  so  at  this  time. 

Electronic  comments  and  data  may  be 
submitted  by  sending  electronic  mail  (e- 
mail)  to:  a-and-r- 
docket@epamail.epa.gov.  Submit 
comments  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  diskette  in  Word 
Perfect  5.1  or  6.1  or  ACSn  file  format. 
Identify  all  comments  and  data  in 
electronic  form  by  the  docket  numbers 
A-93-22.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  electronic  mail.  Electronic 
comments  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  What  are  section  112(j}  permit  application 

deadlines? 

II.  Why  does  EPA  want  to  delay  the  section 

112(j)  permit  application  deadline? 
in.  Under  what  legal  authority  can  EPA  delay 

the  existing  deadline  dates? 
rV.  What  are  the  requirements  to  review  this 

action  in  Court? 
V.  Administrative  Requirements 

A.  Docket 

B.  Paperwork  Reduction  Act 

C.  E.0. 12866:  The  Unfunded  Mandates 
Reform  Act  of  1995,  the  Regulatory 
Flexibility  Act,  and  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

D.  National  Technology  Transfer  and 
Advancement  Act 

E.  E.O.  13045:  Protection  of  Children  from 
Environmental  Health  and  Safety  Risks 

F.  E.O.  13084:  Consultation  and 
Coordination  with  Indian  Tribal 
Governments 

G.  E.O.  12875:  Enhancing  the 
Intergovernmental  Partnership 

H.  Submission  to  Congress  and  the 
Comptroller  General 
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I.  What  Aie  Section  112(j)  Permit 
Application  Deadlines? 

Section  112(e)  of  the  Clean  Air  Act 
(the  Act)  requires  the  Agency  to  publish 
a  schedule  for  promulgating  regulations 
establishing  hazardous  air  pollutants 
(HAP)  emission  standards  for  all  source 
categories  listed  pursuant  to  section  112 
of  the  Act.  The  Act  further  directs  that 
this  regulatory  schedule  require  the 
•promulgation  of  emission  standards  for 
at  least  40  source  categories  by  1992,  for 
at  least  25  percent  of  tihe  listed 
categories  by  1994,  for  at  least  50 
percent  of  the  listed  categories  by  1997, 
and  all  remaining  categories  by  the  year 
2000.  These  are  commonly  referred  to  as 
the  2-year,  4-year,  7-year,  and  the  10- 
year  maximum  achievable  control 
technology  (MACT)  standards, 
respectively.  This  regulatory  schedule 
was  published  by  EPA  on  December  3, 
1993  (58  FR  64931). 

If  EPA  should  fail  to  promulgate  a 
MACT  standard  for  a  listed  source 
category  by  the  statutory  deadline 
established  pursuant  to  section  112(e)of 
the  Act,  section  112(j)  of  the  Act 
requires  owners  or  operators  of  major 
sources  within  that  source  category  to 
apply  for  a  case-by-case  emission 
standard  via  a  Title  V  permit.  This 
permit  will  require  compliance  with  an 
emission  limitation  equivalent  to  that 
which  the  major  source  would  have 
been  subject  to  had  EPA  promulgated  a 
timely  MACT  standard  for  that  source 
category. 

On  May  20, 1994,  EPA  issued  a  final 
rule  for  implementing  section  112(j)  (59 
FR  26429).  This  rule  requires  major 
source  owners  or  operators  to  submit  a 
permit  application  by  the  date  18 
months  after  a  missed  date  on  the 
regulatory  schedule.  In  accordance  writh 
this  regulation,  the  deadline  for 
submittal  of  permit  applications  for  7- 
year  rules  not  promulgated  in 
accordance  with  the  source  category 
schedule  is  currently  May  15, 1999. 

n.  Why  Does  EPA  Want  To  Delay  the 
Section  112(j)  Permit  Application 
Deadline? 

To  date,  EPA  has  promidgated  several 
7-year  MACT  standards  and  intends  to 
promulgate  MACT  standards  for  all  of 
the  remaining  7-year  soiuce  categories 
according  to  the  following  schedule, 
which  has  been  incorporated  in  a 
proposed  consent  decree  filed  with  the 
U.S.  District  Court  for  the  District  of 
Coliunbia: 

Promulgation  required  by  May  15, 
1999: 

1.  Hydrogen  fluoride  production: 

2.  Primary  lead  smelting; 

3.  Ferroalloys  production; 


4.  Steel  pickling— HCl  process; 

5.  Oil  and  natural  gas  production; 

6.  Butadiene-furfural  cotrimer  (R-11) 

production; 

7.  4-chloro-2-methyl  phenoxyacetic  acid 

production; 

8.  2,4-D  salts  and  esters  production; 

9.  4,6-dinitro-o-cresol  production; 

10.  Captafol  production; 

11.  Captan  production: 

12.  Chloroneb  production: 

13.  Chlorothalonil  production; 

14.  Dacthal  (tm)  production; 

15.  Sodium  pentachlorophenate 

production; 

16.  Tordon  (tm)  acid  production; 

17.  Acrylic  fibers/modacrylic  fibers 

production; 

18.  Acetal  resins  production; 

19.  Mineral  wool  production; 

20.  Portland  cement  manufacturing; 

21.  Wool  fiberglass  manufacturing; 

22.  Polycarbonates  production; 

23.  Polyether  polyols  production; 

24.  Phosphate  fertilizer  production;  and 

25.  Phosphoric  acid  manufacturing. 
Promulgation  required  by  October  15, 

1999:  publicly  owned  treatment  works 
Promulgation  required  by  December 
15,  1999: 

1.  amino  resins  production; 

2.  phenolic  resins  production;  and 

3.  secondary  alvuniniun  production. 
Promulgation  required  by  December 

15,  2000:  pulp  and  paper  (combustion) 
In  the  case  of  those  7-year  emission 
standards  where  promulgation  will  be 
required  by  May  15, 1999,  owners  or 
operators  of  major  sources  subject  to 
these  standards  would  currently  be 
compelled  to  submit  a  permit 
application  on  the  same  date,  even 
though  such  an  application  could  serve 
no  piupose  whatsoever  in  the  event  that 
EPA  promulgates  the  standard 
according  to  the  court-ordered  schedule. 
Since  potential  applicants  cannot  know 
for  certain  that  EPA  will  adhere  to  this 
schedule,  they  woiUd  have  to  run  the 
risk  of  potential  non-compliance  or 
begin  preparation  of  these  applications 
immediately.  This  situation  will  clearly 
result  in  an  unnecessary  burden  for  both 
the  owners  or  operators  and  the  Title  V 
permitting  agencies. 

There  are  a  small  number  of  7-year 
emission  standards  where  the  proposed 
consent  decree  does  not  require 
promtdgation  of  the  standard  until  a 
date  which  is  after  May  15, 1999.  Since 
the  standards  in  question  are  not 
expected  to  be  promulgated  by  the 
current  application  deadline  of  May  15, 
1999,  it  could  be  argued  that  potential 
applicants  are  already  on  notice  that  a 
section  112(j)  permit  application  will  be 
required.  However,  EPA  believes  it  is 
inappropriate  to  extend  the  application 


deadline  for  some  potential  applicants 
and  not  for  others.  Moreover,  since 
every  7-year  emission  standard  except^^ 
for  one  is  expected  to  be  promidgated  by 
December  15, 1999,  it  is  doubtful 
whether  any  permit  appUcation  for  a 
major  source  subject  to  these  standards 
submitted  on  May  15, 1999  would  or 
could  be  acted  upon  by  the  permitting 
authority  prior  to  the  promulgation  of 
the  standud  in  question. 

For  all  of  the  ahove  reasons,  EPA  has 
concluded  that  it  is  both  necessary  and 
appropriate  to  extend  the  section  112(j) 
permit  application  deadline  for  major 
sources  subject  to  7-year  emission 
standards  imtil  December  15, 1999. 

m.  Under  What  Legal  Authority  Can 
EPA  Delay  The  Exi^dng  Deadline 
Dates? 

The  EPA  believes  that  ample 
authority  for  this  rule  revision  exists 
under  the  de  minimis  doctrine.  That 
doctrine  allows  EPA  to  promidgate  a 
rule  that  avoids  a  statutory  requirement 
if  (1)  following  that  requirement  would 
yield  an  environmental  benefit  of  trivial 
or  no  value,  and  (2)  the  statutory 
scheme  is  not  so  rigid  as  to  preclude 
this  result.  Alabama  Power  Co.  v. 
Costle,  636  F.2d  323,  360-61  (D.C.  Cir 
1979).  The  EPA  beUeves  both  tests  are 
met  here. 

Regarding  the  first  point,  it  should  be 
intuitively  apparent  that  requiring 
sources  to  complete  applications  for  a 
case-by-case  determination  is  poinUess 
when  it  is  very  likely  that  EPA  will 
promulgate  the  MACT  standard  within 
a  timeframe  that  renders  the  entire  case- 
by-case  exercise  moot.  This  is  precisely 
the  case  with  regard  to  almost  all  of  the 
pending  7-year  MACT  standards,  which 
will  be  subject  to  court-ordered 
deadlines  requiring  issuance  on  or 
shortly  after  the  date  applications  are 
ciurently  due.  Regarding  the  second 
test,  the  language  of  section  112(j)(2), 
requiring  that  applications  be  submitted 
on  a  date  "beginning"  18  months  after 
a  deadhne  has  been  missed,  and  the 
clear  intent  of  the  statute  that  case-by- 
case  determinations  should  be  made 
where  they  will  serve  as  a  substitute  for 
the  pending  MACT  standard,  together 
suggest  a  level  of  flexibility  in  the 
statutory  scheme  sufficient  to  allow 
resort  to  the  de  minimis  rationale. 

The  EPA  is  amending  the  definition  of 
"section  112(j)  deadline"  in  §63.51  of 
the  final  rule  to  delay  the  section  112(j) 
permit  application  deadline  for  all  7- 
year  source  categories  until  December 
15, 1999.  The  EPA  believes  that  this 
new  application  deadline  will  allow 
sufiicient  time  to  promulgate  all  but  one 
of  the  remaining  7-year  emission 
standards  before  applications  are  due 
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and  is  consistent  with  the  intent  of 
section  112(i). 

IV.  What  Are  The  Requirements  To 
Review  This  Action  In  Court? 

Under  section  307(b)(1)  of  the  Act, 
judicial  review  of  this  final  rule  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  by 
June  IS,  1999.  Any  such  judicial  review 
is  limited  to  only  those  objections 
which  are  raised  with  reasonable 
specificity  in  timely  comments.  Under 
section  307(b)(2)  of  the  Act,  the 
requirements  that  are  the  subject  of  this 
final  rule  may  not  be  challenged  later  in 
civil  or  criminal  proceedings  brought  by 
EPA  to  enforce  these  requirements. 

V.  Administrative  Requirements 

A.  Docket 

The  docket  for  this  regulatory  action 
is  A-93-32,  the  same  docket  as  the 
original  final  rule,  and  a  copy  of  today's 
amendment  to  the  final  rule  will  be 
included  in  the  docket.  The  principle 
purposes  of  the  docket  are:  (1)  to  allow 
interested  parties  a  means  to  identify 
and  locate  documents  so  that  they  Ccm 
effectively  participate  in  the  nilemaking 
process;  and  (2)  to  serve  as  the  record 
in  case  of  judicial  review  (except  for 
interagency  review  materials)  (section 
307(d)(7)(A)  of  the  Act).  The  docket  is 
available  for  public  inspection  at  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center,  the  location  of 
which  is  given  in  the  AOOflESSES  section 
of  this  document. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  will  be 
prepared  by  EPA  (ICR  No.  1648.02  )  and 
a  copy  will  be  available  from  Sandy 
Farmer  by  mail  at  OP  Regiilatory 
Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St..  S.W.;  Washington,  DC 
20460,  by  email  at 

farmer.sandy@epamail.epa.gov,  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  downloaded  off  the  internet  at  http:/ 
/www.epa.gov/icr.  The  information 
requirements  are  not  effective  until 
0MB  approves  them. 

Section  112(j)  of  the  Clean  Air  Act  as 
amended  in  1990  (CAAA)  requires  a 
source  to  submit  a  permit  application  if 
EPA  fails  to  promulgate  a  MACT 
standard  for  a  category  of  subcategory  of 
major  sources  on  schedule.  The  permit 


application  is  used  by  the  permitting  to 
issue  permits  containing  maximimi 
achievable  control  technology  (MACT) 
emission  limitation  on  a  case-by-case 
(source-by-source)  basis,  equivalent  to 
what  would  have  been  promulgated  by 
EPA.  The  requirement  to  submit  the 
permit  application  is  not  volimtary. 
Section  112(j)  of  the  CAAA  contains  the 
need  and  authority  for  this  information 
collection.  [42  U.S.C.  7401  (et.  seq.)  as 
amended  by  Pub.  L.  101-549].  Any 
information  submitted  to  a  permitting 
authority  with  a  claim  of  confidentiality 
is  to  be  safeguarded  according  to 
policies  in  40  CFR  Chapter  1,  Part  2, 
Subpart  B — Confidentiality  of  Business 
Information. 

The  total  estimated  biu'den,  which 
includes  all  activities  associated  with 
the  respondents  or  govenmient 
agencies,  is  $1,323,000  and  46,339 
hours.  This  collection  of  information 
has  an  estimated  reporting  burden  of 
171  hours  per  respondent  and  140  hours 
per  permitting  agency.  The  permit 
application  is  a  one  time  occurrence 
along  with  the  issuance  of  the  permit  by 
the  permitting  agency.  This  estimated 
cost  per  respondent  is  $4,600  and 
$4,300  per  permitting  agency. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

C.  Under  E.O.  12866:  The  Unfunded 
Mandates  Reform  Act  of  1995,  the 
Regulatory  Flexibility  Act,  and  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

Because  the  regulatory  revisions  that 
are  the  subject  of  today's  document 
would  delay  an  existing  requirement, 
this  action  is  not  a  "significant" 


regulatory  action  within  the  meaning  of 
Executive  Order  12866,  and  does  not 
impose  any  Federal  mandate  on  State, 
local  and  tribal  governments  or  the 
private  sector  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of 
1995.  Further,  the  EPA  has  determined 
that  it  is  not  necessary  to  prepare  a 
regulatory  flexibility  analysis  in 
connection  with  this  action  under  the 
Regulatory  Flexibility  Act  and  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  The  regulatory 
change  proposed  here  is  expected  to 
reduce  regulatory  burdens  on  small 
businesses,  and  wiU  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

D.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995,  the  EPA  must  consider  the 
use  of  "volimtary  consensus  standards," 
if  available  and  applicable,  when 
implementing  policies  and  programs, 
unless  it  would  be  "inconsistent  with 
applicable  law  or  otherwise 
impractical."  The  intent  of  the  National 
Technology  Transfer  and  Advancement 
Act  is  to  reduce  the  costs  to  the  private 
and  public  sectors  by  requiring  federal 
agencies  to  draw  upon  any  existing, 
suitable  technical  standards  used  in  • 
conunerce  or  industry. 

A  "voluntary  consensus  standard"  is 
a  technical  standard  developed  or 
adopted  by  a  legitimate  standards- 
developing  organization.  The  Act 
defines  "technical  standards"  as 
"performance-based  or  design-specific 
technical  specifications  and  related 
management  systems  practices."  A 
legitimate  standards-developing 
organization  must  produce  standards  by 
consensus  and  observe  principles  of  due 
process,  openness,  and  balance  of 
interests.  Examples  of  organizations  that 
are  regarded  as  legitimate  standards- 
developing  organizations  include  the 
American  Society  for  Testing  and 
Materials  (ASTM),  International 
Organization  for  Standardization  (ISO), 
International  Electrotechnical 
Commission  (lEC),  American  Petroleum 
Institute  (API),  National  Fire  Protection 
Association  (NFPA)  and  Society  of 
Automotive  Engineers  (SAE). 

Since  today's  action  does  not  involve 
the  establishment  or  modification  of 
technical  standards,  the  requirements  of 
the  National  Technology  Transfer  and 
Advancement  Act  do  not  apply. 
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E.  Executive  Order  13045:  Protection  of 
Children  From  Envirorunental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
applies  to  any  rule  that  (1)  OMB 
determines  is  "economically 
significant"  as  defined  \mder  Executive 
Order  12866,  and  (2)  EPA  determines 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  aspects 
of  the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

These  regulatory  revisions  are  not 
subject  to  &e  Executive  Order  because 
it  is  not  economically  significant  as 
defined  in  E.0. 12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  diildren. 

F.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
imiquely  affects  the  commtmities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
reqiiires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  These  rule 


revisions  impose  no  enforceable  duties 
on  these  entities.  Rather,  these  rule 
revisions  reduce  burdens  associated 
with  certain  regulatory  requirements. 
Accordingly,  the  requirements  of 
section  3ft))  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

G.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  govenunents,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regiilation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  luifunded  mandates." 

Today's  rule  changes  do  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  changes  do  not 
impose  any  enforceable  duties  on  these 
entities.  Rather,  the  rule  changes  reduce 
biuden  for  certain  regulatory 
requirements.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

H.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 


List  of  Subiects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practices  and 
procediues.  Air  pollution  control. 
Hazardous  substances, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  April  12, 1999. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  66  is  amended  as 
follows: 


PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  In  §  63.51,  the  definition  of 
"Section  112(})  deadline"  is  revised  to 
read  as  follows: 

§63.51    Definitions. 

***** 

Section  112(j)  deadline  means  the 
date  18  months  after  the  date  by  which 
a  relevant  standard  is  scheduled  to  be 
promulgated  imder  this  part,  except  that 
for  all  major  soiuces  listed  in  the  source 
category  schedule  for  which  a  relevant 
standard  is  scheduled  to  be  promulgated 
by  November  15, 1994,  the  Section 
112(j)  deadline  is  November  15, 1996, 
and  for  all  major  sources  listed  in  the 
soiuce  category  schedule  fqr  which  a 
relevant  standard  is  scheduled  to  be 
promulgated  by  November  15, 1997,  the 
Section  112(j)  deadline  is  December  15, 
1999. 
***** 

[FR  Doc.  99-9571  Filed  4-15-99;  8:45  am) 

Ba.LlNG  CODE  6S60-aO-P 


DEPARTMErfT  OF  DEFENSE 

48  CFR  Part  231 
{DFARS  Case  98-0019] 

Defease  Federal  Acquisition 
Regulation  Supplement;  Restructuring 
Savings  Repricing  Clause 

agency:  Department  of  Defense  PoD). 
action:  Final  nde^ 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  specify  that  contracting 
officers  should  consider  using  a 
repricing  clause  in  noncompetitive 
fixed-price  contracts  that  are  negotiated 
during  the  period  between  the  time  a 
business  combination  is  announced  and 
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the  time  the  contractor's  forward  pricing 
rates  are  adjusted  to  reflect  the  impact 
of  restructuring. 

EFFECTIVE  DATE:  April  16,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Sandra  Haberlin,  Defense  Acquisition 
Regulations  Council,  PDUSD  (A&T)  DP 
PAR),  IMD  3D139,  3062  Defense 
Pentagon.  Washington,  DC  20301-3062. 
Telephone  (703)  602-0131;  telefax  (703) 
602-0350.  Please  cite  DFARS  Case  98- 
D019.  I 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  DFARS 
231.205-70,  External  restructuring 
costs,  to  specify  that  contracting  officers 
should  consider  including  a  downward- 
only  repricing  clause  in  noncompetitive 
fixed-price  contracts  that  are  negotiated 
during  the  period  between  the  time  a 
business  combination  is  announced  and 
the  time  the  contractor's  forward  pricing 
rates  are  adjusted  to  reflect  the  impact 
of  restructuring. 

Since  the  late  1980's,  defense 
contractors  have  been  restructuring  their 
business  operations  to  increase 
efficiencies  and  become  more 
competitive  in  the  defense  marketplace. 
Many  of  the  restructuring  activities 
result  from  business  combinations  (such 
as  mergers  or  acquisitions)  and  often 
lead  to  reduced  overall  costs  and  futiu'e 
savings.  The  repricing  clause  should 
ensure  that  DoD  receives  its  appropriate 
share  of  restructuring  savings. 

A  proposed  DFARS  rule  was 
published  in  the  Federal  Register  on 
November  30, 1998  (63  FR  65727).  Nine 
sources  submitted  comments  in 
response  to  the  proposed  rule.  All 
comments  were  considered  in  the 
development  of  the  final  rule. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatoty 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  most  contracts  awarded  to 
small  entities  use  simplified  acquisition 
procedures  or  are  awarded  on  a 
competitive  fixed-price  basis,  and  do 
not  require  application  of  the  cost 
principle  contained  in  this  rule. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 


List  of  Subjects  in  48  CFR  Part  231 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  231  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  231  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

2.  Section  231.205-70  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

S  231 .205-70    External  restructuring  costs. 

*  fk  *  *  * 

(f)  Contracting  officer  responsibilities. 
(1)  The  contracting  officer,  in 
consultation  with  the  cognizant  ACO, 
should  consider  including  a  repricing 
clause  in  noncompetitive  fixed-price 
contracts  that  are  negotiated  during  the 
period  between — 

(i)  The  time  a  business  combination  is 
annoimced;  and 

(ii)  The  time  the  contractor's  forward 
pricing  rates  are  adjusted  to  reflect  the 
impact  of  restructuring. 

(2)  The  decision  to  use  a  repricing 
clause  will  depend  upon  the  particular 
circumstances  involved,  including — 

(i)  When  the  restructuring  will  take 
place; 

(ii)  When  restructuring  savings  will 
b^n  to  be  realized; 

(iii)  The  contract  performance  period; 

(iv)  Whether  the  contracting  parties 
are  able  to  make  a  reasonable  estimate 
of  the  impact  of  restructuring  on  the 
contract;  and 

(v)  The  size  of  the  potential  dollar 
impact  of  restructviring  on  the  contract. 

(3)  If  the  contracting  officer  decides  to 
use  a  repricing  clause,  the  clause  must 
provide  for  a  downward-only  price 
adjustment  to  ensure  that  DoD  receives 
its  appropriate  share  of  restructuring  net 
savings. 

(FR  Doc.  99-9559  Filed  4-15-99;  8:45  am] 

BILLINQ  COOE  SOMMM-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  232  and  252 
[DFARS  Case  98-0012] 

DefMwa  Federal  Acquisition 
Regulation  Supplement;  Electronic 
Funds  Transfer 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 


amending  the  Defense  Federal 
Acquisition  RegiUation  Supplement 
(DFARS)  to  remove  policy  and 
procedures  for  use  of  the  electronic 
funds  transfer  (EFT)  method  of  contract 
payment  when  the  pa)rment  office  uses 
the  Central  Contractor  Registration 
(CCR)  database  as  its  source  of  EFT 
information.  The  DFARS  policy  and 
procedures  are  no  longer  necessary,  as 
a  result  of  changes  made  to  the  Federal 
Acquisition  Regulation  (FAR)  in  Item  IV 
of  Federal  Acquisition  Circular  97-11. 
EFFECTIVE  DATE:  May  3,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Haberlin,  Defense  Acquisition 
Regulations  Coimcil, 
PDUSD(A&T)DP(DAR),IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0131; 
telefax  (703)  602-0350.  Please  cite 
DFARS  Case  98-DOl  2 . 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

An  interim  DFARS  nde  was 
published  in  the  Federal  Register  on 
May  20, 1998  (63  FR  27682).  The  rule 
prescribed  use  of  a  new  clause  at 
DFARS  252.232-7009,  Payment  by 
Electronic  Funds  Transfer  (CCR).  This 
clause  was  especially  tailored  for  DoD 
contractors  that  are  paid  by  EFT  and 
registered  in  the  CCR  database  as 
required  by  DFARS  Subpart  204.73.  No 
public  comments  were  received  in 
response  to  the  interim  DFARS  rule. 

Subsequently,  on  March  4, 1999,  a 
final  FAR  rule  was  published  in  the 
Federal  Register  (64  FR  10538).  The 
rule  amends  the  FAR,  effective  May  3, 
1999,  to  provide  policy  and  procedures 
for  making  contract  financing  and 
delivery  payments  to  contractors  by 
EFT.  To  accommodate  the  DoD 
requirement  for  contractors  to  register 
into  a  CCR  database,  the  rule  prescribes 
a  new  clause  at  FAR  52.232-33, 
Payment  by  Electronic  Funds  Transfer- 
Central  Contractor  Registration,  for  use 
when  the  payment  office  will  make 
payment  by  EFT  and  will  use  the  CCR 
database  as  its  source  of  EFT 
information.  The  clause  at  FAR  52.232- 
33  is  equivalent  to  the  clause  at  DFARS 
252.232-7009. 

This  final  rule  eliminates  the  DFARS 
changes  made  in  the  interim  rule 
published  on  May  20, 1998,  as  a  result 
of  the  FAR  changes  pertaining  to 
pajrment  by  EFT  published  on  March  4, 
1999. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
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Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  this  final  rule  eliminates  the 
DFARS  changes  made  in  the  interim 
rule,  as  a  result  of  recent  changes  to  the 
FAR  pertaining  to  payment  by  EFT. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Parts  232  and 
252 

Government  procmement. 

Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  232  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  232  and  252  continue  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  232— CONTRACT  RNANCING 

Subpart  232.11— {RwnovecQ 

2.  Subpart  232.11  is  removed. 

PART  252— 80UCITATI0N 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.232-7009    [Removedl 

3.  Section  252.232-7009  is  removed. 
(FR  Doc.  99-9560  Filed  4-15-99;  8:45  am] 

BILUNO  CODE  SOOO-04-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  235 
[DFARS  Case  98-D306] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Manufacturing 
Technology  Program 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 


summary:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  213  of 
the  Strom  Thurmond  National  Defense 
Authorization  Act  of  Fiscal  Year  1999. 
Section  213  requires  that,  for  each 
contract  entered  into  on  a  cost-sharing 
basis  under  the  Manufactiuing 
Technology  Program,  the  ratio  of 
contract  recipient  cost  to  Government 


cost  must  be  determined  by  competitive 

procedines. 

dates:  Effective  date:  April  16, 1999. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  June  15, 1999.  to  be  considered 
in  the  formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Melissa  Rider,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington.  DC  20301-3062. 
Telefax  (703)  602-0350. 

E-mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
dfars@acq.osd.mil 

Please  cite  DFARS  Case  98-D306  in 
all  correspondence  related  to  this  issue. 
E-mail  comments  should  cite  DFARS 
Case  98-D306  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mehssa  Rider.  (703)  602-0131. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  amends  DFARS 
guidance  concerning  the  Manufactiuing 
Technology  Program  to  implement 
Section  213  of  the  Strom  Thurmond 
National  Defense  Authorization  Act  for 
Fiscal  Year  1999  (Public  Act  105-261). 
Section  213  amends  10  U.S.C.  2525(d) 
to  require  that,  for  each  contract  entered 
into  on  a  cost-sharing  basis  under  the 
Manufecturing  Technology  Program,  the 
ratio  of  contract  recipient  cost  to 
Government  cost  must  be  determined  by 
competitive  procedmes;  and  that  the 
Secretary  of  Defense  may  delegate  the 
authority  to  approve  use  of  other  than 
a  cost-sharing  contract  imder  the 
Program  only  to  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
of  a  service  acquisition  executive.  On 
January  9, 1999,  the  Secretary  of 
Defense  delegated  this  authority  to  the 
Under  Secretary  of  Defense  (Acquisition 
and  Technology). 

The  rule  also  removes  guidance  from 
DFARS  235.006  pertaining  to  the 
Manufacturing  Technology  Program,  as 
the  guidance  has  been  relocated  to  a 
new  section  at  235.006-70;  and  removes 
obsolete  language  from  235.006 
pertaining  to  prior  years'  appropriations 
acts. 

B.  Regulatory  Flexibility  Act 

This  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  RegiUatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  only  new  requirement  for 
offerors  or  contractors  is  a  requirement 
for  the  inclusion  of  a  cost-sharing  ratio 


in  proposals  for  contracts  imder  the 
Manufacturing  Technology  Program. 
This  change  is  not  expected  to 
significantly  alter  the  procedures  for 
award  of  contracts  imder  the 
Manufacturing  Technology  Program,  as 
the  DFARS  already  requires  the  use  of 
cost-sharing  arrangements  and 
competitive  procedures  for  contracts 
under  the  Program.  An  initial  regulatory 
flexibility  analysis  has,  therefore,  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  DFARS 
subparts  also  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
98-D306  in  correspondence. 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval    ■ 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  interim  rule  implements 
Section  213  of  the  Strom  Thurmond 
National  Defense  Authorization  Act  for 
Fiscal  Year  1999  (Public  Law  105-261) 
pertaining  to  the  Manufacturing 
Technology  Program.  Section  213 
became  effective  on  October  17, 1998. 
Comments  received  in  response  to  the 
publication  of  this  interim  rule  will  be 
considered  in  the  formation  of  the  final 
rule. 

List  of  Subjects  in  48  CFR  Part  235 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Part  235  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  235  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  235-RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

2.  Section  235.006  is  revised  to  read 
as  follows: 
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235.006    Contracting  methods  and  contract 
type. 

(b)(i)  Do  not  award  a  fixed-price  type 
contract  for  a  development  program 
effort  unless — 

(A)  The  level  of  program  risk  permits 
realistic  pricing; 

(B)  The  use  of  a  fixed-price  type 
contract  permits  an  equitable  and 
sensible  allocation  of  program  risk 
between  the  Govenmient  and  the 
contractor;  and 

(C)  A  written  determination  that  the 
criteria  of  paragraphs  (b)(i)(A)  and  (B)  of 
this  section  have  been  met  is  executed — 

(1)  By  the  Under  Secretary  of  Defense 
(Acquisition  and  Technology)  (USD 
(A&Tj)  for— 

(i)  Research  and  development  for  non- 
major  systems,  if  the  contract  is  over 
$25  million; 
(ii)  The  lead  ship  of  a  class;  or 
[Hi)  The  development  of  a  major 
system  (as  defined  in  FAR  2.101)  or 
subsystem  thereof,  if  the  contract  is  over 
$25  million;  or 

(2)  By  the  contracting  officer  for  any 
development  not  covered  by  paragraph 
(b)(i){C)(l)  of  this  section. 

(ii)  Obtain  USD  (A&T)  approval  of  the 
Government's  prenegotiation  position 
before  negotiations  begin,  and  obtain 
USD  (A&T)  approval  of  the  negotiated 
agreement  with  the  contractor  before  the 


agreement  is  executed,  for  any  action 
that  is — 

(A)  An  increase  of  more  than  $250 
million  in  the  price  or  ceiling  price  of 
fixed-price  type  development  contract, 
or  a  fixed-price  type  contract  for  the 
lead  ship  of  a  class; 

(B)  A  reduction  in  the  amount  of  work 
under  a  fixed-price  type  development 
contract  or  a  fixed-price  type  contract 
for  the  lead  ship  of  a  class,  when  the 
value  of  the  work  deleted  is  $100 
million  or  more;  or 

(C)  A  repricing  of  fixed-price  type 
production  options  to  a  development 
contract,  or  a  contract  for  the  lead  ship 
of  a  class  that  increases  the  price  or 
ceiling  price  by  more  than  $250  million 
for  equivalent  quantities. 

(iii)  Notify  the  USD  (A&T)  of  an  intent 
not  to  exercise  a  fixed-price  production 
option  on  a  development  contract  for  a 
major  weapon  system  reasonably  in 
advance  of  the  expiration  of  the  option 
exercise  period. 

3.  Section  235.006-70  is  added  to 
read  as  follows: 

235.00&-70    Manufa'cturing  Technology 
Program 

(a)  This  subsection  implements  10 
U.S.C.  2525(d). 

(b)  Award  all  contract  under  the 
Manufacturing  Technology  Program  (see 


DoDI  4200.15,  Manufacturing 
Technology  Program)  using  competitive 
procedures. 

(c)(1)  Use  a  cost-sharing  arrangement 
(see  FAR  16.303)  for  contracts  awarded 
under  the  Manufacturing  Technology 
Program,  imless  the  USD  (A&T)  makes 
a  determination  that  the  contract  is  for 
a  program  that — 

(i)  Is  not  likely  to  have  any  immediate 
and  direct  commercial  application; 

(ii)  Is  of  sufficiently  high  risk  to 
discourage  cost  sharing  by  non-Federal 
Govenunent  sources;  or 

(iii)  Will  be  carried  out  by  an 
institution  of  higher  education. 

(2)  Document  the  contract  file  with 
the  rationale  for  any  determination 
made  in  accordance  with  paragraph 
(c)(1)  of  this  subsection. 

(d)  For  each  contract  entered  into  on 
a  cost-sharing  basis,  determine  the  ratio 
of  contractor  cost  to  Government  cost  by 
competitive  procedures,  i.e.,  each 
offeror  must  propose  the  ratio  as  part  of 
its  proposal.  If  only  one  offer  is 
received,  negotiate  the  ratio  that 
provides  the  best  value  to  the 
Govenmient. 
[FR  Doc.  99-9561  Filed  4-15-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1220 

[No.  LS-98-0011 

Soyt>ean  Promotion  and  Reeeerch 
Program:  Request  for  Referendum 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  action  would  change  the 
number  of  eligible  soybean  producers 
estimated  in  tihe  proposed  "Request  for 
Referendum"  on  the  Soybean  Promotion 
and  Research  Order  (Order)  as 
published  in  the  September  4, 1998, 
Federal  Re^ster  and  would  amend  the 
regulations  accordingly.  The  estimated 
niunber  of  eligible  soybean  producers 
would  change  from  381,000  soybean 
producers  to  600,813  soybean  producers 
based  on  the  results  of  a  statistical 
survey. 

DATES:  Written  comments  must  be 
received  by  May  17, 1999. 
ADDRESSES:  Send  two  copies  of 
comments  to  Ralph  L.  Tapp,  (3iief; 
Marketing  Programs  Branch;  Livestock 
and  Seed  Program,  Agricultural 
Marketing  Service  (AMS),  USDA;     . 
STOP-0251;  1400  Independence 
Avenue,  SW.;  Washington,  D.C.  20250- 
0251.  Comments  will  be  available  for 
public  inspection  diuing  regular 
business  hours  in  Room  2627  South 
Agriculture  Building;  14th  and 
Independence  Avenue,  SW., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch,  202/720-1115. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Impact  Analysis 

Executive  Order  12866  and  12988  and 
the  Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 


conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have  a 
retroactive  effect.  This  rule  would  not 
preempt  State  or  local  laws,  regulations, 
or  policies,  imless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Soybean  Promotion,  Research, 
and  Consimier  Information  Act  (Act) 
provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1971  of  the  Act,  a  person  subject  to  the 
Order  may  file  with  the  Secretary  a 
petition  stating  that  the  Order,  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order 
is  not  in  accordance  with  the  law  and 
request  a  modification  of  the  Order  or 
an  exemption  from  the  Order.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  will  rule  on  the 
petition.  The  statute  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  petitioner  resides 
or  carries  on  business  has  jurisdiction  to 
review  the  Secretary's  decision  if  a 
complaint  for  that  purpose  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  Secretary's  decision. 

Further,  §  1974  of  the  Act  provides, 
with  certain  exceptions,  that  nothing  in 
the  Act  may  be  construed  to  preempt  or 
supersede  any  other  program  relating  to 
soybean  promotion,  research,  consumer 
information,  or  industry  information 
organized  and  operated  under  the  laws 
of  the  United  States  or  any  State.  One 
exception  in  the  Act  concerns 
assessm^its  collected  by  the  Qualified 
State  Soybean  Boards  (QSSBs).  The 
exception  provides  that  to  ensure 
adequate  funding  of  the  operations  of 
QSSBs  imder  the  Act,  no  State  law  or 
regulation  may  limit  or  have  the  effect 
of  limiting  the  full  amount  of 
assessments  that  a  QSSB  in  that  State 
may  collect,  and  which  is  authorized  to 
be  credited  under  the  Act.  Another 
exception  concerns  certain  referendums 
conducted  during  specified  periods  by  a 
State  relating  to  the  continuation  or 
termination  of  a  QSSB  or  State  soybean 
assessment. 

Piirsuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (5  United 
States  Code  (U.S.C.)  601  et  seq.),  the 
Administrator  of  AMS  has  considered 
the  economic  effect  of  this  proposed 


action  on  small  entities  and  has 
determined  that  its  implementation  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
business  entities. 

According  to  the  statistical  survey 
initiated  by  the  Department,  there  are 
600,813  soybean  producers  who  would 
be  eligible  to  participate  in  the  "Request 
for  Referendum."  The  majority  of 
producers  subject  to  the  Order  are  small 
businesses  imder  the  criteria  established 
by  the  Small  Business  Administration. 

Further,  the  requirements  set  forth  in 
the  proposed  rule  are  substantially 
similar  to  the  rules  that  established  the 
eligibility  and  participation 
requirements  for  a  July  26, 1995, 
soybean  producer  poll  published  as  a 
final  rule  on  March  22. 1995  (60  FR 
15027),  in  the  Federal  Register. 

The  procedures  to  request  a 
referendum  would  not  impose  a 
substantial  burden  or  have  a  significant 
impact  on  persons  subject  to  the  Order. 
Further,  participation  is  not  mandatory. 
Not  ail  persons  subject  to  the  Order  are 
expected  to  participate.  The  Department 
would  determine  producer  eligibility. 

In  compliance  with  the  Office  of 
Management  and  Budget  (0MB) 
regulations  [5  CFR  Part  1320]  which 
implements  the  Paperwork  Reduction 
Act  [44  U.S.C.  3501  et  seq.],  the 
information  collection  requirements 
contained  in  this  proposed  rule  have 
been  previously  approved  by  OMB  and 
were  assigned  OMB  control  number 
0581-0093.  The  information  collection 
requirements  in  the  proposed  rule 
include  the  following: 

(1)  Any  eligible  person  who  requests 
a  referendum  must  legibly  print  his/her 
name,  or  if  applicable,  the  producer 
entity  represented,  address,  telephone 
number,  and  county  on  the  "Request  for 
a  Soybean  Referendimi"  form  (Form  LS- 
51-1).  Each  person  must  read  the 
certification  statement  on  the  form  and 
sign  it  certifying  that  he/she  or  the 
producer  entity  represented  meets  the 
eligibility  requirements.  Form  LS-51-1 
shall  be  obtained  in  person,  by  mail, 
telephone,  or  facsimile  from  the  coimty 
Farm  Service  Agency  (FSA)  office  where 
FSA  maintains  and  processes  the 
producer's  administrative  farm  records 
or  at  the  coimty  FSA  office  serving  the 
county  where  the  producer  owns  or 
rents  land.  Form  LS-51-1  may  be 
returned  by  mail,  by  facsimile,  or  in 
person  to  the  same  coimty  FSA  office 
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where  the  form  was  obtained.  A 
producer  or  producer  entity 
representative  who  obtains  Form  LS- 
51-1  in  person  during  the  "Request  for 
Referendum"  period  from  the 
appropriate  county  FSA  office  may 
complete  Form  LS-51-1  at  that  time. 
The  estimated  average  time  burden  for 
completing  the  procedure  is  5  minutes 
per  person. 

(2j  Using  information  from  each 
returned  Form  LS-51-1,  county  FSA 
personnel  shall  enter  the  producer's 
name,  and  if  applicable,  producer  entity 
representative,  the  date  received  (and 
the  postmarked  date  for  mailed 
requests),  and  the  method  the  form  was 
received  on  the  "List  of  Soybean 
Producers  Requesting  a  Referendum" 
(Form  LS-51-2).  This  information  may 
be  used  for  the  purpose  of  challenging 
the  eligibility  of  producers.  Many 
coimty  FSA  offices  will  use  more  than 
one  Form  LS-51-2  depending  on  the 
number  of  producers  requesting  a 
referendimi.  Because  only  county  FSA 
office  personnel  would  be  required  to 
complete  Form  LS-51-2,  the  time 
required  to  complete  this  form  is  not 
included  in  the  estimated  average 
reporting  burden  for  a  producer. 

Background 

The  Act  (7  U.S.C.  6301-6311) 
provides  for  the  establishment  of  a 
coordinated  program  of  promotion  and 
research  designed  to  strengthen  the 
soybean  industry's  position  in  the 
marketplace  and  to  maintain  and 
expand  domestic  and  foreign  markets 
and  uses  for  soybeans  and  soybean 
products.  The  program  is  financed  by  an 
assessment  of  0.5  of  one  percent  of  the 
net  market  price  of  soybeans  sold  by 
producers.  Pursuant  to  the  Act,  an  Order 
was  made  effective  July  9, 1991,  and  the 
collection  of  assessments  began 
September  1. 1991. 

The  Act  required  that  an  initial 
referendum  be  conducted  no  earlier 
than  18  months  and  no  later  than  36 
months  after  the  issuance  of  the  Order 
to  determine  whether  the  Order  should 
be  continued. 

The  initial  referendum  was  conducted 
on  February  9, 1994.  On  April  1, 1994, 
the  Secretary  aimoimced  that  of  the 
85,606  valid  ballots  cast,  46,060  (53.8 
percent)  were  in  favor  of  continuing  the 
Order  and  the  remaining  39,546  votes 
(46.2  percent)  were  against  continuing 
the  Order.  The  Act  required  approval  by 
a  simple  majority  for  Uie  Order  to 
continue. 

The  Act  also  required  that  within  18 
months  after  the  Secretary  announced 
the  results  of  the  initial  referendum,  the 
Secretary  would  conduct  a  poll  among 
producers  to  determine  if  producers 


favored  a  referendum  on  the 
continuance  of  the  payment  of  refunds 
under  the  Order. 

A  July  25,  1995,  nationwide  poll  of 
soybean  producers  did  not  generate 
sufficient  support  for  a  refund 
referendum  to  be  held  based  on  the  total 
number  of  producers  in  the  United 
States  established  at  that  time.  A  refund 
referendum  would  have  been  held  if  at 
least  20  percent  (not  in  excess  of  one- 
fifth  of  which  may  be  producers  in  any 
one  State)  of  the  381,000  producers 
(76,200)  nationwide  requested  it.  Only 
48,782  soybean  producers  participated 
in  the  poll.  Consequently,  refunds  were 
discontinued  on  October  1, 1995. 

The  Act  also  specifies  that  the 
Secretary  shall,  5  years  after  the  conduct 
of  the  initial  referendum  and  every  5 
years  thereafter,  provide  soybean 
producers  an  opportiinity  to  request  a 
referendum  on  the  Order. 

For  all  such  referendums,  if  the 
Secretary  determines  that  at  least  10 
percent  of  U.S.  producers  engaged  in 
growing  soybeans  (not  in  excess  of  one- 
fifth  of  which  may  be  producers  in  any 
one  State)  support  the  conduct  of  a 
referendum,  the  Secretary  must  conduct 
a  referendum  within  1  year  of  that 
determination.  If  these  requirements  are 
not  met,  a  referendum  would  not  be 
conducted. 

On  September  4,  1998,  AMS 
published  a  proposed  "Request  for 
Referendum"  rule  in  the  Federal 
Register  (63  FR  47200).  The  proposed 
rule  set  forth  procedures  to  be  followed 
in  conducting  the  "Request  for 
Referendum."  The  proposed  rule 
included  provisions  concerning 
definitions,  supervision  of  the  process 
for  requesting  a  referendum,  eligibility, 
certification  and  request  procedures, 
counting  and  reporting  results,  and 
disposition  of  the  forms  and  records. 
The  proposed  rule  also  provided  that 
the  "Request  for  Referendum,"  be 
conducted  at  the  county  FSA  offices  and 
that  FSA  assist  AMS  by  determining 
eligibility,  coimting,  and  reporting 
results.  Finally,  the  proposed  rule 
provided  that  the  Secretary  would  use 
the  latest  official  number  of  U.S. 
soybean  farms  as  reported  by  the 
Department's  National  Agricultural 
Statistics  Service  (NASS)  as 
representing  the  total  number  of  U.S. 
soybean  producers.  At  the  time  the 
proposed  rule  was  published,  the  latest 
official  data  available  and  reported  by 
NASS  was  based  on  the  1992  Census  of 
Agriculture  (1992  Census)  which 
showed  that  381,000  farms  produced 
soybeans. 

Comments  on  the  proposed  rule  were 
due  in  the  Department  by  October  5, 
1998.  The  Department  received  six 


comments  from  State  and  national 
soybean  organizations  concerning  the 
Department's  estimated  number  of 
soybean  producers  eligible  to  participate 
in  the  "Request  for  Referendum."  Four 
comments  were  filed  on  time  and  two 
comments  were  filed  after  the  comment 
period  ended.  The  late  comments 
generally  expressed  the  same  views  as 
the  timely  comments.  In  addition,  six 
other  comments  were  received 
addressing  other  matters  in  the 
September  4, 1998,  proposed  rule  will 
be  discussed  in  a  final  rule. 

The  four  comments  timely  received 
expressed  the  belief  that  the  381,000 
soybean  farms  reported  by  the  1992 
Census  and  proposed  by  the  Department 
as  the  total  number  of  soybean 
producers  grossly  imderstates  the  true 
nimiber  of  soybean  producers. 
Furthermore,  the  commenters  believed 
that  the  1992  Census  data  (1)  was 
outdated,  (2)  did  not  provide  a  proper 
basis  for  determining  the  number  of 
soybean  producers,  and  (3)  did  not 
reflect  the  current  nimiber  of  producers 
which  they  believed  had  increased  since 
the  enactment  of  the  1996  Farm  Bill. 
Two  commenters  reconunended  that 
AMS  utilize  the  results  of  the  United 
Soybean  Board's  (Board)  recent  survey 
of  soybean  producers,  which  was  based 
on  FSA's  data,  or  use  other  relevant 
information  to  determine  the  ntunber  of 
soybean  farmers  eligible  to  request  a 
referendimi.  The  Board's  survey 
suggested  that  there  could  be  as  many 
as  649,000  soybean  producers  in  the 
United  States  which  is  significantly 
more  soybean  producers  than  reflected 
in  the  1992  Census  data.  Further,  the 
most  recent  Census  data  for  1997  as 
reported  by  NASS  indicated  that  there 
are  354,692  soybean  farms.  Accordingly, 
in  order  to  better  address  this  issue, 
AMS  contracted  with  an  independent 
surveyor  to  conduct  a  survey  of  soybean 
producers. 

AMS  obtained  a  list  from  FSA  of 
approximately  970,000  producers  who 
produced  soybeans,  or  who  produced 
forage  or  hay  which  may  have  included 
soybeans  diuing  crop  years  1995-97. 
AMS  then  developed  a  siuvey  from  this 
information  designed  to  determine  the 
number  of  producers  which  meet  the 
definition  of  a  soybean  producer 
contained  in  the  Act. 

To  achieve  95  percent  confidence  in 
the  survey  results  with  a  2  percent 
margin  of  error,  the  surveyor  would 
obtain  over  2,400  "yes"  or  "no" 
responses  from  those  interviewed 
regarding  their  soybean  producer  status. 
Those  interviewed  were  asked  to 
respond  only  after  listening  to  the 
definition  of  soybean  producer  provided 
under  §  1967  of  the  Act  as  read  by  the 
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caller.  The  definition  of  producer  is 
"any  person  engaged  in  the  growing  of 
soybeans  in  the  United  States  who 
owns,  or  who  shares  the  ownership  and 
risk  of  loss  of,  such  soybeans." 

On  March  5, 1999,  AMS  received  the 
results  of  the  soybean  producer  survey. 
AMS,  also,  reviewed  the  methods  used 
for  conducting  the  soybean  producer 
survey  to  ensure  that  the  procedures 
outlined  by  AMS  were  followed.  The 
results  indicated  that  approximately  62 
percent  of  those  surveyed  were  soybean 
producers  as  defined  in  the  Act.  Thus, 
based  on  the  results,  for  the  purposes  of 
the  "Request  for  Referendum,"  AMS 
proposes  to  use  600,813  as  the  total 
number  of  U.S.  soybean  producers.  This 
number  would  serve  as  the  basis  for 
determining  whether  a  soybean 
referendum  would  be  conducted.  A 
soybean  referendum  would  be 
conducted  if  requested  by  10  percent  of 
the  total  number  of  U.S.  soybean 
producers  (not  in  excess  of  one-fifth  of 
which  may  be  producers  in  any  one 
State)  engaged  in  the  growing  of 
soybeans. 

Since  the  basis  for  establishing  the 
total  nujnber  of  producers  would  no 
longer  be  NASS  data,  §  1220.30(d)  of  the 
proposed  rule  would  be  amended  by 
deleting  the  phrase  "*  *  *  the  latest 
official  nimibers  of  U.S.  soybean  farms 
as  reported  by  the  Department's 
National  Agricultural  Statistics  Service 
as  the  total  number  of  producers."  and 
inserting  the  phrase  "*  *  *  the  number 
of  soybean  producers  in  the  United 
States  is  determined  to  be  600,813." 

A  30-day  comment  period  is  provided 
for  interested  persons  to  comment  on 
this  amended  proposed  rule.  This 
comment  period  is  deemed  appropriate 
because  the  Act  provides  that  the 
Secretary,  5  years  after  the  conduct  of 
the  initial  referendum  held  in  1994,  will 
give  soybean  producers  the  opportunity 
to  request  an  additional  referendum  on 
the  (>der.  A  30-day  comment  period 
will  assist  in  timely  implementation  of 
this  rule  consistent  with  the  provisions 
of  the  Act. 

List  of  Subjects  in  7  CFR  Part  1220 

Administrative  practice  and 
procedure,  Advertising,  Agricultural 
research,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements.  Soybeans  and  soybean 
products. 

,For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
1220  be  amended  as  follows: 


PART  1220-SOYBEAN  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  part  1220 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  6301-6311. 

Subpart  F— Procedures  to  Request  a 
Referendum  Procedures 

2.  In  §  1220.30,  as  proposed  at  63  FR 
47202,  September  4, 1998,  paragraph  (d) 
is  further  proposed  to  be  revised  to  read 
as  follows: 

§1220.30    General. 

***** 

(d)  For  purposes  of  paragraphs  (b)  and 
(c)  of  this  section,  the  number  of 
soybean  producers  in  the  United  States 
is  determined  to  be  600,813. 

Dated:  April  13, 1999. 
Barry  L.  Carpenter, 

Deputy  Administrator,  Livestock  and  Seed 

Program. 

(FR  Doc.  99-9658  Filed  4-14-99;  11:18  am] 

BILLING  COOE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  30, 40,  and  70 
[Docket  No.  PRM-30-61] 

Nuclear  Energy  Institute;  Denial  of 
Petition  for  Rulemaking 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Denial  of  petition  for 

rulemaking. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  denying  a  petition 
for  rulemaking  (PRM-30-61)  submitted 
by  the  Nuclear  Energy  Institute  (NEI). 
The  petitioner  requested  that  the  NRC 
amend  its  regulations  governing 
timeliness  of  decommissioning  of  sites 
and  separate  buildings  or  outdoor  areas. 
Because  the  petitioner  has  provided  no 
new  significant  information  that  would 
call  into  question  the  basis  for  the 
requirements  in  these  regulations,  the 
NRC  denies  the  petition.  To  achieve  the 
intent  of  the  petition,  NRC  will  develop 
guidance  to  clarify  specific  criteria  to 
review  licensee  requests  for  alternate 
schedules  for  initiation  of 
decommissioning  of  inactive 
contaminated  sites. 
ADDRESSES:  Copies  of  the  PRM,  the 
public  comments  received,  and  the 
NRC's  letter  to  the  petitioner  are 
available  for  public  inspection  or 
copying  in  the  NRC  Public  Document 


Room.  2120  L  Street  NW,  (lower  level), 

Washington,  DC  20555-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  DiPalo,  telephone  (301)  415- 

6191,  e-mail,  ajd@nrc.gov,  of  the  Office 

of  Nuclear  Material  Safety  and 

Safeguards,  U.S.  Nuclear  Regulatory 

Commission.  Washington,  DC  20555- 

0001. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  August  21, 1996  (61  FR  43193), 
the  NRC  published  a  notice  of  receipt  of 
a  PRM  filed  by  the  NEI.  The  petitioner 
requested  that  NRC  amend  its 
regulations  in  10  CFR  Parts  30,  40,  and 
70  to  provide  for  an  alternative  which 
could  result  in  the  delay  of 
decommissioning  of  a  site,  separate 
building,  or  outdoor  area  where 
principal  activities  have  not  been 
conducted  for  at  least  24  months,  and 
the  site,  separate  building,  or  outdoor 
area  is  unsuitable  for  unrestricted 
release  in  accordance  with  NRC 
requirements.  Specifically,  the 
petitioner  requested  that  inactive 
facilities  be  allowed  to  go  on  "standby" 
status  imtil  economic  conditions  in  its 
industry  improved.  The  petitioner 
believes  the  requested  changes  are 
necessary  because  the  nde,  as  written, 
has  the  potential  to  .  .  .  "eliminate 
important  components  from  the  nuclear 
industry  infrastructiu«."  The  petitioner 
also  asserted  as  a  basis  for  its  petition 
that  NRC's  regulations  were  not 
intended  to  give  it  jurisdiction  over  the  . 
commercial  aspects  of  a  licensee's 
activities  and,  therefore,  NRC 
regulations  should  not  impose 
restrictions  on  facilities  or  sites  that 
have  the  potential  to  impact  commercial 
decisions.  Further,  the  petitioner 
believes  that  NRC's  current  regulation  is 
not  necessary  given  the  cohesiveness 
and  maturity  of  the  industry  today. 

Public  Comments  on  the  Petition 

The  notice  of  receipt  of  the  PRM 
invited  interested  persons  to  submit 
comments.  The  comment  period  closed 
on  November  4, 1996.  NRC  received 
comment  letters  from  the  following  five 
organizations:  (1)  Kennecott  Energy;  (2) 
Siemens  Power  Corporation;  (3) 
Wyoming  Mining  Association;  (4) 
National  Mining  Association;  and  (5) 
Babcock  &  Wilcox,  Naval  Nuclear  Fuel 
Division.  All  five  commenters 
supported  the  PRM.  They  supported 
amending  the  Timeliness  Rule  to  permit 
facilities  to  postpone  decommissioning 
and  enter  a  "standby"  mode  in  which 
facilities  would  be  monitored  and 
maintained  for  a  predetermined  time 
period,  pending  future  operation. 
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The  comments  are  summarized  as 
follows: 

1.  All  five  commenters  argued  that  the 
Timeliness  Rule,  as  currently  written, 
impacts  on  a  licensee's  ability  to  make 
commercial  decisions  that  allow  it  to 
compete  in  the  open  market.  The 
commenters  believe  that  any  company 
that  has  a  valid  NRC  license  and 
operates  within  the  conditions  of  the 
license  should  have  the  right  to  decide 
when  to  start  and  stop  operations,  and 
when  to  place  buildings  or  facilities  in 
standby  mode,  rather  than  being  forced 
to  begin  decommissioning. 

2.  Three  commenters  expressed  the 
opinion  that  NRC's  rationale  requiring 
decommissioning  after  24  months  of 
inactivity  is  no  longer  practical,  given 
the  cohesiveness  and  maturity  of  today's 
nuclear  industry.  The  commenters 
stated  that  NRC  previously  rejected  a 
proposal  for  a  standby  mode  because  of 
the  potential  for  site  abandonment  as  a 
result  of  changes  in  a  company's 
financial  status,  corporate  takeover,  or 
bankruptcy.  The  commenters  believe 
that  the  nuclear  industry  has  now 
matured  and  that  poorly  financed  and 
poorly  managed  companies  are  no 
longer  in  business.  The  remaining 
companies  are  said  to  be  stable  and 
willing  and  able  to  assume  the  costs 
associated  with  keeping  facilities  in 
standby  mode. 

3.  Two  commenters  argued  that  the 
Timeliness  Rule  is  regulation  by 
exception.  These  commenters  believe 
that  it  would  be  better  to  include 
generic  provisions  in  the  regulations  for 
maintaining  a  licensed  facility  in 
standby  mode,  rather  than  approving 
individual  requests  for  postponement  of 
the  initiation  of  decommissioning. 

4.  One  commenter  argued  the 
petitioner's  case  that  the  lack  of  a 
standby  provision  in  the  Timeliness 
Rule  has  the  potential  to  eliminate 
important  components  from  the  nuclear 
industry.  It  is  believed  that  these 
components  and  facilities  may  be 
needed  in  future  years  to  support 
continuing  operation  and  potential 
industry  expansion.  The  commenter 
indicated  that  fuel  cycle  facilities 
operate  in  a  constantly  changing 
economic  environment.  Mines  and  mills 
that  have  been  inactive  for  years  are 
now  beginning  to  start  up  because  of 
improved  economic  conditions.  The 
operating  status  of  conversion  facilities 
and  eiuichment  plants  has  fluctuated  in 
response  to  international  policy  and  the 
influx  of  low-enriched  products  from 
countries  of  the  former  Soviet  Union. 
Commercial  facilities  that  support  the 
armed  forces  must  be  prepared  to 
respond  if  called  on. 


Reasons  for  Denial 

NRC  is  denying  the  petition  for  the 
following  reasons: 

1.  NRC  believes  the  current  language 
of  the  Timeliness  Rule  is  sufficiently 
flexible  to  accommodate  the  petitioner's 
concerns  because  it  currently  contains 
provisions  for  granting  licensees 
alternative  time  schedules  for  initiating 
decommissioning.  NRC  also  believes 
that  clarification  of  the  specific 
acceptance  criteria  for  granting 
alternative  schedules  could  be  achieved 
through  the  development  of  guidance. 

2.  NRC  believes  mat  the  amendments 
requested  by  the  petitioner  would 
conflict  with  the  primary  purpose  of  the 
Timeliness  Rule  to  effectively  and 
efficiently  clean  up  contaminated  sites 
that  pose  a  potential  threat  to  public 
healdi  and  safety.  The  Timeliness  Rule 
was  promulgated  in  July  1994  to  address 
those  situations  where 
decommissioning  of  contaminated  sites 
was  unreasonably  delayed.  The  24- 
month  inactivity  criterion  related  to 
decontamination  of  unused  sites, 
separate  buildings,  or  outdoor  areas 
provides  assurance  that  the  licensee  will 
undertake  timely  cleanup  of  inactive 
portions  of  its  site  while  it  is  financially 
solvent. 

3.  Although  the  petitioner  argues  that 
the  nuclear  industry  has  matured  and 
recognizes  its  responsibilities,  that 
troubled  licensees  are  no  longer  in 
business,  and  that  NRC  regulations 
provide  adequate  decommissioning 
funding  assurance  and  transfer  of 
ownership  requirements,  the  NRC's 
experience  with  inactive  materials 
licensees  indicates  the  need  for  the 
timeliness  provisions.  In  fact,  since  the 
Timeliness  Rule  became  effective  in 
1994,  approximately  25  material 
licensees  have  filed  for  bankruptcy.  Past 
history  with  NRC  materials  facility 
decommissioning  indicates  that  the 
approach  taken  through  the  Timeliness 
Rule  is  the  appropriate  one. 

4.  NRC  believes  that  the  petitioner  is 
incorrect  in  asserting  that  the 
Timeliness  Rule,  as  currently  written, 
has  the  potential  to  eliminate  important 
components  from  the  nuclear  industry 
infrastructure.  For  case-specific 
situations,  delay  of  decommissioning  is 
permitted  by  the  current  rule  if  the 
Commission  determines  that  this  relief 
would  not  be  detrimental  to  the  public 
health  and  safety  and  would  otherwise 
be  in  the  public  interest.  Licensees  must 
describe  why  their  request  to  delay 
decommissioning  is  in  the  public 
interest.  Therefore,  if  the  licensee  can 
satisfactorily  demonstrate  that  a 
proposed  delay  in  decommissioning  is 
not  detrimental  to  public  health  and 


safety  and  is  in  the  public  interest,  the 
delay  would  be  granted  and  there 
should  be  no  adverse  impact  on  the 
nuclear  industry  infrastructvire. 

Since  the  effective  date  of  the 
Timeliness  Rule.  August  15, 1994,  fewer 
than  30  licensees  out  of  several 
thousand  have  asked  to  delay 
decommissioning  activities  and  only 
three  of  these  requests  were  initially 
denied.  Each  denial  resulted  from  a  lack 
of  adequate  justification.  After 
discussions  with  the  licensees,  two  of 
these  three  requests  were  withdrawn 
and  one  request  was  approved.  Based  on 
the  relatively  few  requests  received  to 
date,  the  NRC  concludes  that  the 
Timeliness  Rule,  as  written,  is  not 
overly  restrictive.  Further,  since  NRC 
has  not  denied  any  request  to  delay 
decommissioning  that  was  supported 
with  adequate  justification,  it  appears 
that  the  rule  is  not  having  an  adverse 
impact  on  licensees'  commercial 
decisions,  as  suggested  by  the 
petitioner. 

5.  The  Generic  Environmental  Impact 
Statement  (GEIS),  entitled  "Final 
Generic  Environmental  Impact 
Statement  on  Decommissioning  of 
Nuclear  Facilities"  (NUREG-0586), 
prepared  in  connection  with  the  1988 
modifications  to  the  decommissioning 
regulations  recommended  prompt 
dismantlement  of  material  facilities 
once  they  had  permanently  ceased 
operation.  The  GEIS  concluded  that 
decommissioning  can  be  accomplished 
safely  and  at  a  reasonable  cost  shortly 
after  cessation  of  activities.  Further,  the 
GEIS  concluded  that  immediate 
decommissioning  following  cessation  of 
activities  eliminates  the  potential 
problems  that  may  result  from  an 
increasing  nimiber  of  contaminated 
sites,  and  the  potential  health,  safety, 
regulatory,  and  economic  problems 
associated  with  maintaining  an  inactive 
nuclear  facility.  The  Timeliness  Rule 
imposed  certain  "action-forcing" 
requirements  to  ensure  that  the 
recommendations  in  the  GEIS  were  met. 

In  conclusion,  no  new  significant 
information  has  been  provided  by  the 
petitioner  that  calls  into  question  the 
basis  for  the  requirements  of  the 
Timeliness  Rule.  The  intent  of  the 
petition  will  be  achieved  by  developing 
guidance  on  the  specific  criteria  for 
reviewing  licensee  request  submittals 
for  alternate  schedules  for  the  initiation 
of  decommissioning  of  inactive 
contaminated  sites.  Obvioiisly,  if  the 
petitioner  believes  that  the  final 
guidance  documents  and  their 
implementation  do  not  adequately 
address  the  intent  of  the  petition,  the 
petitioner  has  the  option  of  resubmitting 
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the  petition.  For  the  reasons  cited  in  this 
document,  NRC  denies  the  petition. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  March,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miraglia, 

Acting  Executive  Director  for  Operations. 
[FR  Doc.  99-9536  Filed  4-15-99;  8:45  am) 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  170  and  171 
RIN  3150-AG08 

Revision  of  Fee  Schedules;  100%  Fee 
Recovery,  FY  1999;  Correction 

agency:  Nuclear  Regulatory 

Commission. 

action:  Proposed  rule;  Correction. 

summary:  The  NRC  is  making  the 

following  technical  corrections  to  the 

proposed  rule  which  appeared  in  the 

Federal  Register  on  April  1, 1999  (64  FR 

15876).  This  action  is  necessary  to 

correct  typographical  and  printing 

errors. 

FOR  FURTHER  INFORMATION  CONTACT: 

Glenda  Jackson,  Office  of  the  Chief 

Financial  Officer,  U.S.  Nuclear 

Regulatory  Commission,  Washington, 

DC  20555-0001,  Telephone  301-415- 

6057. 

SUPPLEMENTARY  INFORMATION: 

1.  On  page  15883,  imder  Table  HI, 
Class  of  Ucensees,  Transportation:  Users 
and  Fabricators,  Option  B,  "66,800"  is 
revised  to  read  "66,900". 

2.  On  page  15885,  in  the  first  table 
under  Effort  factors  for  UF6  Conversion, 
"8  (2.9%)"  and  "3  (2.2%)"  are  revised 
to  read  "12  (4.4%)"  and  "0  (0%)" 
respectively,  and  Limited  Operations 
Facility,  "12  (4.4%)"  and  "0  (0%)"  are 
revised  to  read  "8  (2.9%)"  and  "3 
(2.2%)"  respectively. 

3.  On  page  15885,  in  the  third 
column,  in  the  last  complete  paragraph, 
the  words  "and  the  proposed  FY  1999 
aimual  fee  for  each"  are  removed. 

4.  On  page  15887,  in  the  first  column, 
under  paragraph  (2),  in  the  fifth  line,  the 
words  "amount  or  range  of  the"  are 
removed,  and  in  the  last  line  of  the  same 
paragraph,  the  words  "$351,000  imder 
Option  A  or  Option  B"  are  removed  and 
replaced  with  "$358,000  under  Option 
A  or  $359,000  imdet  Option  B." 

§170.12    [Correctad] 

5.  On  page  15890,  in  the  third 
column,  under  §  170.12(f),  in  the  sixth 
and  tenth  lines,  the  word  "ACT"  is 
revised  to  read  "ACH". 


§170.20    [Corractad] 

6.  On  page  15891,  in  §  170.20,  the  first 
coliunn,  in  the  first  line,  insert  "$" 
before  140. 

§171.16    [CorrMtad] 

V.  On  page  15896,  in  the  table  in 
§  171.16,  the  heading  is  corrected  to 
read,  "Maximum  annual  fee  per 
licensed  category." 

8.  On  page  15897,  in  the  table  at  the 
top  of  the  page,  the  heading  is  corrected 
to  read,  "Maximum  annual  fee  per 
licensed  category." 

9.  On  page  15899,  under  nimiber  10. 
B.  Quality  assurance  program  approvals 
issued  imder  10  CFR  part  71:  Users  and 
Fabricators,  Option  B,  "66.800"  is 
revised  to  read  "66,900." 

§171.19    [Corractad] 

10.  On  page  15900,  §  171.19(b),  in  the 
next  to  last  line,  insert  "or  more"  after 
$100,000. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  April,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Jesse  L.  Punches, 
Chief  Financial  Officer. 
[FR  Doc.  99-9537  Filed  4-15-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockat  No.  97-SW-5»-ADl 

Airworthiness  Directives;  Sikorsky 
Aircraft-Manufactured  Model  CH-54B 
Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Sikorsky  Aircraft-manufactured  Model 
CH-54B  helicopters.  This  proposal 
would  require  initial  and  recurring 
inspections  and  rework  or  replacement, 
if  necessary,  of  the  second  stage  lower 
planetary  plate  (plate).  This  proposal  is 
prompted  by  two  reports  of  cracked 
plates  that  have  been  found  during 
overhaul  and  inspections.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the  main 
gearbox  plate  due  to  fatigue  cracking, 
which  could  lead  to  failure  of  the  main 
gearbox  and  subsequent  loss  of  control 
of  the  helicopter. 

DATES:  Comments  must  be  received  on 
or  before  June  15, 1999. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  97-SW-59- 
AD,  2601  Meacham  Blvd..  Room  663, 
Fort  Worth,  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Uday  Garadi,  Aerospace  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Certification  Office,  Fort  Worth,  Texas 
76193-0170,  telephone  (817)  222-5157, 
fax  (817)  222-5959. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  tripUcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  conunents,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-59-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  97-SW-59-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Wjorth, 
Texas  76137. 

Discussion 

This  notice  proposes  the  adoption  of 
a  new  AD  that  is  applicable  to  Sikorsky- 
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manufactured  Model  CH-54B 
helicopters.  This  proposal  would 
require  initial  and  recurring  inspections, 
and  rework  or  replacement,  if  necessary, 
of  the  plate.  Cracks  on  the  plate  initiate 
at  and  radiate  from  the  lightening  holes 
in  the  plate  web  due  to  fatigue.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  the  plate  due  to  fatigue 
cracking,  which  could  lead  to  failure  of 
the  main  gearbox  and  subsequent  loss  of 
control  of  the  helicopter. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Sikorsky  Aircraft- 
manufactured  Model  CH-54B 
helicopters  of  the  same  type  design,  the 
proposed  AD  would  require  a  daily 
inspection  of  main  gearboxes  containing 
a  plate  with  more  than  1,600  hoiu^ 
time-in-service  (TIS)  for  main  gearbox 
oil  filter  magnesium  contamination  and, 
if  magnesium  contamination  is 
discovered,  replacement  of  the  main 
gearbox  assembly.  For  main  gearbox 
assemblies  containing  a  plate  with  more 
than  1,600  hours  TIS,  this  AD  also 
requires  an  inspection  of  the  plate 
within  the  next  100  hours  TIS  after  the 
effective  date  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  200  hours  TIS, 
and  replacement  of  the  plate  if 
necessary.  This  AD  also  requires,  at  the 
next  overhaul  of  the  main  gearbox 
assembly,  inspection  and  rework  of 
plates  that  are  not  cracked. 

The  FAA  estimates  that  4  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  8  work  hours  per 
helicopter  to  accomplish  the  borescope 
inspection,  1  work  hour  to  inspect  the 
main  gearbox  oil  filter  pack,  140  work 
hours  to  remove  and  replace  the  main 
gearbox  assembly,  if  necessary,  and  20 
work  hours  to  rework  the  plate,  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $8,000  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $67,760; 
$2,160  to  accomplish  the  initial 
inspections  and  $65,600  to  replace  the 
plate  in  the  main  gearbox  assembly  in 
all  4  helicopters,  if  necessary.  Daily 


preflight  inspections  of  the  main 
gearbox  oil  filter  pack  will  cost  $60  per 
helicopter  for  each  day  flight  is 
conducted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regidation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Blue  Bird  Helicopters:  Docket  No.  g7-SW- 
59- AD. 

Applicability:  CH-54B  helicopters  with 
main  gearbox  second  stage  lower  planetary 
plate  (plate),  part  number  (P/N)  6435-20516- 
101,  installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  plate  due  to 
fetigue  cracking,  which  could  lead  to  failure 
of  the  main  gearbox  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  For  main  gearbox  assemblies  containing 
plate,  part  number  (P/N)  6435-20516-101 
with  1,600  or  more  hours  time-in-service 
(TIS): 

Note  2:  If  the  TIS  hours  of  the  plate  is  not 
known,  use  the  main  gearbox  assembly's  total 
operating  time. 

(1)  Prior  to  the  first  flight  of  each  day, 
inspect  the  main  oil  filter  for  magnesium 
contamination.  If  magnesium  contamination 
is  discovered,  replace  the  main  gearbox 
assembly. 

(2)  Within  the  next  100  hours  TIS  after  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  200  hours  TIS, 
conduct  a  borescope  inspection  of  the  plate 
for  cracks  in  the  area  of  the  nine  lightening 
holes  (see  Figiue  1).  If  a  crack  is  found, 
replace  the  plate  with  an  airworthy  plate. 
The  plate,  P/N  6435-20516-101.  is  part  of 
the  main  gearbox  second  stage  planetary  set 
(P/N  6435-20514-041),  which  is  a  serialized 
matched  set.  and  must  be  replaced  as  a  set. 


Authority:  49  U.S.C.  106(g).  40113,  44701.       BIUING  CODE  49il>-i3-i> 
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Borescope  Probe 
Typical  Positions 


See  Section  A  -  A 


Lightening  Hole 


Borescope  Inspection  of  Second  Stage 

Lower  Planetary  Plate  Lightening  Holes 

Figure  1 
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(b)  At  the  next  overhaul  of  the  main  gearbox  assembly,  inspect  and  rework  the  plate.  P/N  6435-20516-101 ,  as  follows: 

(1)  Fluorescent  magnetic  particle  inspect  the  plate  per  ASTM  E1444  in  circumferential  and  longitudinal  directions  using  a  wet 
continuous  method.  Pay  particular  attention  to  the  area  around  the  nine  1.750-inch  diameter  lightening  holes. 

(2)  If  a  crack  is  found,  the  plate  is  unairworthy.  Replace  it  with  an  airworthy  plate. 

(3)  If  no  crack  is  found,  rework  the  plate  as  follows,  ensuring  that  all  plate  surfaces  are  free  of  any  crack,  scratch,  dent,  or 

""""(T  Measuring  from  the  center  of  each  1.750-inch  diameter  lightening  hole,  machine  0.015/0.020  inch  from  the  radius  of  the  hole 
(see  Figure  2).  Machined  surface  roughness  shall  not  exceed  63  microinches  AA  rating. 
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y 

0.030/0.050  R(TYP)Jip, 
Top  and  Bottom 


See  Figure  Note  4 

Section  B  -  B 
(Typical  Nine  Places) 


Figure  Notes 

1.  Mask  top  and  bottom  areas  to 
protect  fix>m  liquid  air-grit  and  shot 
peen. 

2.  Shaded  area  to  be  liquid  air-grit 
blasted  and  shot  peened  includes 
plate  top  and  bottom  surfaces  and  l.D 
of  all  lightening  holes.  Feather  shot 
peened  surface  edges. 

3.  Use  low-stress  depth  controlled 
impression-stamp  with  full  fillet 
depth  of  no  more  than  0.003  inch. 

4.  Reworked  machined  surface 
roughness  shall  not  exceed  63 
microinches  AA  rating. 


Shot  peen  hole  l.D.  and 
top  and  bottom  surfaces. 


13.75  DIA  (REF) 


Identify  Reworked  Plates 
(See  Figure  Note  3) 


^^  >- 


Lightening 
Hole 


\c: 


^M 


Bf* 


//?p?    '■-> 
/J  -'c^- 


See  Section  B  - '. 


^^  '^   •••       /  *  •-      .     y  I  ^-  _  -■         •  .« \^ 


3.20  inch  minimum  band 
on  top  and  bottom  surfaces 
(see  Figure  Note  2) 


Thrust  Washer" 


'—  Mask  top  and  bottom 
areas  (see  Figure  Note  1) 


Rework  of  Second  Stage  Lower  Planetary  Plate 
Figure  2 


BILLING  CODE  4910-13-C 


18840 


Federal  Register /Vol.  64,  No.  73 /Friday,  April  16,  1999  /  Proposed  Rules 


(ii)  Apply  a  0.030/0.050-inch  radius  on  the 
top  and  bottom  edge  of  each  hole. 

(4)  Fluorescent  magnetic  particle  inspect 
the  reworked  areas  per  ASTM  El  444  in 
circumferential  and  longitudinal  directions 
using  a  wet  continuous  method. 

(5)  If  a  crack  is  found,  the  plate  is 
unairworthy.  Replace  it  with  an  airworthy 
plate. 

(6)  If  no  crack  is  found,  rework  the  plate 
as  follows: 

(i)  Remove  the  protective  finish  from  the 
specified  areas  on  the  top  and  bottom  of  the 
plate  as  follows: 

(A)  Mask  the  top  and  bottom  of  the  plate 
leaving  exposed  a  3.20-inch  minimum 
circumferential  band  centered  on  13.75-inch 
diameter  of  plate  (see  Figure  2).  Mask  the 
area  to  protect  the  thrust  washer  and  the 
surrounding  areas  from  vapor  blast. 

(B)  Using  a  vapor  blast  machine,  remove 
the  protective  finish  from  the  exposed 
circumferential  band  on  the  top  and  bottom 
of  the  plate.  Use  No.  220  aluminum  oxide  grit 
at  a  pressure  of  80-90  pounds  per  square 
inch. 

(ii)  Shot  peen  the  specified  areas  on  the 
plate  by  remasking  the  top  and  bottom  of  the 
plate  leaving  exposed  the  3.20-inch 
minimum  circumferential  band  centered  on 
13.75-inch  diameter  of  the  plate.  Mask  the 
area  to  protect  the  thrust  washer  and  the 
surrounding  areas  from  the  shot  peening 
process. 

(iii)  Shot  peen  the  inside  diameter  of  the 
lightening  holes  and  the  upper  and  lower 
surfaces  of  the  plate  in  the  3.20-inch 
minimum  circumferential  band  to  0.008  to 
0.012A  intensity,  ensuring  200%  coverage 
per  MIL-S-13165C  or  latest  revision.  Use 
cast  steel  shot,  size  170.  Use  a  tracer  dye 
inspection  method. 

Note  3:  Overspray  is  permitted  to  allow  a 
feathering  application  during  the  peening 
process  from  the  peened  surface  to  the  non- 
peened  surface. 

(iv)  Finish  the  reworked  surfaces  as 
follows: 

(A)  Clean  the  surfaces  thoroughly  with 
acetone  (Fed.  Spec  O-A-51.  or  equivalent). 

(B)  Apply  Presto  black  or  blueing  touchup 
solution  to  the  reworked  surfaces  with  cotton 
swabs.  The  solution  temperature  must  be 
between  21'"  C  and  49°  C  (70°  F  to  120°  F). 
Keep  the  surfaces  wet  for  about  three  minutes 
to  get  a  uniform  dark  color. 

(C)  Rinse  the  surface  in  cold  running  water 
and  dry  with  forced  air. 

Note  4:  A  hot  water  rinse  may  be  used  after 
the  cold  water  rinse  to  speed  up  drying  time. 

(D)  Using  steel  wool.  Grade  00  or  finer,  rub 
the  surfaces  lightly.  Polish  with  a  soft  cloth 
and  then  coat  with  a  preservative  oil  (MIL- 
C-15074). 

(v)  Identify  the  reworked  plate  by  stamping 
the  number  of  this  AD  after  the  part  number. 
Use  a  low-stress  depth-controlled 
impression-stamp  with  full  fillet  depth  of  na. 
more  than  0.003  inch  (see  Figure  2).  Marking 
must  be  such  that  it  cannot  be  construed  as 
part  of  the  part  number. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 


Certification  Office,  FAA,  Rotorcraft 
Directorate.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Certification  Office. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth,  Texas,  on  April  2, 
1999. 

Larry  M.  Kelly, 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  99-9513  Filed  4-15-99;  8:45  am] 
BILUNG  CODE  4910-13-P 
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Airworthiness  Directives;  Fokker 
Model  F.28  Mark  0070  and  Mark  0100 
Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


or  reduced  brake  pressure  during  low 
speed  taxiing,  and  consequent  reduced 
controllability  and  performance  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
May  17, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
346-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Services  B.V.,  Technical  Support 
Department,  P.O.  Box  75047,  1117  ZN 
Schiphol  Airport,  the  Netherlands.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 


SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Fokker 
Model  F.28  Mark  0070  and  Mark  0100 
series  airplanes,  that  currently  requires 
revising  die  Airplane  Flight  Manual  to 
provide  the  flightcrew  with  instructions 
not  to  arm  the  liftdumper  system  prior 
to  commanding  the  landing  gear  to 
extend.  This  action  would  require 
modification  of  the  groimds  of  the 
shielding  of  the  wheelspeed  sensor 
wiring  of  the  main  landing  gear  (MLG) 
and  installation  of  new  electrical 
grounds  for  the  wheelspeed  sensor 
chaimel  of  the  anti-skid  control  box  of 
the  MLG.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  electromagnetic 
interference  generated  by  electrical 
wiring  that  runs  parallel  to  the 
wheelspeed  sensor  wiring,  which  could 
result  in  inadvertent  deployment  of  the 
liftdumpers  dining  approach  for  landing 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  progpsals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
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Docket  Number  98-NM-346-AD."  The 
postcard  will  be  date  stamped  and 
retitmed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
98-NM-346-AD,  1601  Lind  Avenue, 
SW.,  Ronton,  Washington  98055-4056. 

Discussion 

On  May  11, 1998,  the  FAA  issued  AD 
98-11-02,  amendment  39-10529  (63  FR 
27197,  May  18, 1998),  applicable  to  all 
Fokker  Model  F.28  Mark  0070  and  Mark 
0100  series  airplanes,  to  require  revising 
the  Airplane  Flight  Manual  (AFM)  to 
provide  the  flightcrew  with  instructions, 
not  to  arm  the  liftdumper  system  prior 
to  commanding  the  landing  gear  to 
extend.  That  action  was  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
requirements  of  that  AD  are  intended  to 
prevent  inadvertent  deployment  of  the 
liftdimipers  during  approach  for 
landing,  and  consequent  reduced 
controllability  and  periormance  of  the 
airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
Rijksluchtvaartdienst  (RLD),  which  is 
the  airworthiness  authority  for  the 
Netherlands,  has  determined  that  the 
design  safety  features  that  provide 
adequate  electromagnetic  interference 
(EMI)  protection  of  the  wheelspeed 
signal  wiring,  and  verify  erroneous 
"high"  wheelspeed  signals  through  the 
liftdumper  arming  test,  may  not  be  fully 
effective.  Further  analysis  has 
determined  that  airplanes  on  which 
Fokker  Service  Bulletins  SBFlOO-32- 
067  and  SBFl  00-32-03  7  have  been 
accomplished  are  less  susceptible  to 
effects  of  EMI  on  the  wheelspeed 
signals.  Measurements  have  indicated 
that  the  EMI  is  being  generated  between 
the  electrical  wiring  supply  for  the 
lights  and  the  electrical  wiring  for  the 
wheelspeed  sensors  of  the  main  landing 
gear  (MLG),  which  run  parallel  to  each 
other.  If  the  EMI  reaches  a  certain  level, 
an  erroneous  wheelspeed  signal  may 
occur,  which  could  result  in  inadvertent 
deployment  of  the  liftdumpers  or 
reduced  brake  pressure  during  low 
speed  taxiing.  These  conditions,  if  not 
corrected,  could  result  in  reduced 
controllability  and  performance  of  the 
airplane. 


Explanation  of  Relevant  Service 
Information 

Fokker  has  issued  Service  Bulletin 
SBFl 00-32-067,  Revision  1,  dated  July 
6, 1998,  which  describes  procedures  for 
modification  of  the  ground  wiring  to  the 
shielding  of  the  wheelspeed  sensor 
wiring  of  the  MLG.  The  modification 
involves  modifying  the  applicable 
avionics  rack  and  installing  additional 
ground  wiring  to  the  shielding  of  the 
wheelspeed  sensor  wiring. 

Fokker  also  has  issued  Service 
Bulletin  SBFl 00-3 2-03 7,  Revision  2, 
dated  December  4, 1998,  which 
describes  procedures  for  installing  new 
electrical  groimds  for  the  wheelspeed 
sensor  channel  of  the  anti-skid  control 
box  of  the  MLG.  The  installation 
involves  re-routing  existing  electrical 
wiring  and  installing  new  terminal 
blocks  and  electrical  wiring. 

These  modifications  would  provide 
additional  grounds  to  the  shielding  of 
the  wheelspeed  sensor  wiring  and  to  the 
power  supplies  of  the  anti-sldd  control 
box.  These  additional  grounds  reduce 
the  effects  of  EMI  generated  by  electrical 
wiring  that  runs  parallel  to  the 
wheelspeed  sensor  wiring.  The  RLD 
classified  these  service  bulletins  as 
mandatory  and  issued  Dutch 
airworthiness  directives  BLA  1998-100, 
dated  August  31, 1998,  and  1998-100/ 
2,  dated  November  30, 1998,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

FAA's  Conclusions 

These  airplane  models  are 
manufactiued  in  the  Netherlands  and 
are  type  certificated  for  operation  in  the 
United  States  imder  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  98-11-02  to  continue  to 
require  revision  of  the  Limitations  and 
Normal  Procedures  sections  of  the  FAA- 
approved  AFM  to  provide  the  flightcrew 


with  instructions  not  to  arm  the 
liftdumper  system  prior  to  commanding 
the  landing  gear  to  extend.  In  addition, 
this  proposed  AD  would  add 
requirements  for  modification  of  the 
grounds  of  the  shielding  of  the 
wheelspeed  sensor  wiring  of  the  MLG 
and  installation  of  new  electrical 
grounds  for  the  wheelspeed  sensor 
chaimel  of  the  anti-skid  control  box  of 
the  MLG.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletins  described 
previously. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

There  are  approximately  131 
airplanes  of  U.S.  registry  that  would  be 
affected  by  this  proposed  AD. 

For  all  airplanes,  the  actions  that  are 
currently  required  by  AD  98-11-02  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figiu-es,  the  cost  impact  of  the  currently 
required  actions  on  U.S.  operators  is 
estimated  to  be  $7,860,  or  $60  per 
airplane. 

There  are  approximately  127 
airplanes  of  U.S.  Registry  that  would  be 
required  to  accomplish  the  modification 
and  installation.  It  would  take 
approximately  33  work  hours  per 
airplane  to  accomplish  the  modification 
and  installation,  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
would  cost  between  $755  and  $1,236 
per  airplane.  Based  on  these  figiu«s,  the 
cost  impact  of  the  proposed 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  between 
$347,345  and  $408,432,  or  between 
$2,735  and  $3,216  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
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federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10529  (63  FR 
27197,  May  18, 1998),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Fokker  Services  B.V.:  Docket  98-NM-346- 
AD.  Supersedes  AD  98-11-02, 
Amendment  39-10529. 

Applicability:  All  Model  F.28  Mark  0070 
and  Mark  0100  series  airplanes,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  electromagnetic  interference 
generated  by  electrical  wiring  that  runs 
parallel  to  the  wheelspeed  sensor  wiring, 
which  could  result  in  inadvertent 
deployment  of  the  liftdumpers  during 
approach  for  landing  or  reduced  brake 
pressure  during  low  speed  taxiing,  and 
consequent  reduced  controllability  and 
performance  of  the  airplane,  accomplish  the 
following: 

Restatement  of  Requirements  of  AD  98-11- 
02,  Amendment  3»-10529 

(a)  Within  5  days  after  June  2, 1998  (the 
effective  date  of  AD  98-11-02).  revise  the 
Limitations  and  Normal  Procedures  sections 
of  the  FAA-approved  Airplane  Flight  Manual 
(AFM)  in  accordance  with  paragraphs  (a)(1) 
and  (a)(2)  of  this  AD.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

(1)  Add  the  following  information  to 
section  5— NORMAL  PROCEDURES,  sub- 
Section  APPROACH  AND  LANDING,  after 
the  subject  APPROACH: 

"Before  Landing 

WARNING:  DO  NOT  ARM  THE 
LIFTDUMPER  SYSTEM  BEFORE  LANDING 
GEAR  DOWN  SELECTION. 

Selecting  Landing  Gear  DOWN  after 
arming  the  liftdumper  system  may  result  in 
inadvertent  deployment  of  the  liftdumpers, 
because  the  liftdumper  arming  test  may  be 
partially  ineffective." 

(2)  Add  the  following  information  to  the 
LIMITATIONS  section: 

"Liftdumper  System 

DO  NOT  ARM  THE  LIFTDUMPER 
SYSTEM  BEFORE  LANDING  GEAR  DOWN 
SELECTION." 


New  Requirements  of  This  AD 

Corrective  Actions 

(b)  For  Model  F.28  Mark  0100  series 
airplanes  having  serial  numbers  as  listed  in 
Fokker  Service  Bulletin  SBFlOO-32-067, 
Revision  1,  dated  July  6, 1998:  Within  6 
months  after  the  eff^ective  date  of  this  AD, 
modify  the  grounds  of  the  shielding  of  the 
wheelspeed  sensor  wiring  of  the  main 
landing  gear  (MLG)  in  accordance  with  Part 
1,  2,  3,  or  4  of  the  Accomplishment 
Instructions  of  the  service  bulletin,  as 
applicable. 

Note  2:  Modifications  accomplished  prior 
to  the  effective  date  of  this  AD  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-32- 
067.  dated  March  12, 1993,  are  considered 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (b)  of  this  AD. 

(c)  For  Model  F.28  Mark  0100  series 
airplanes  having  serial  numbers  listed  in 
Fokker  Service  Bulletin  SBFlOO-32-037, 
Revision  2,  dated  December  4, 1998:  Within 
12  months  after  the  effective  date  of  this  AD, 
install  new  electrical  grounds  for  the 
wheelspeed  sensor  channel  of  the  anti-skid 
control  box  of  the  MLG  in  accordance  with 
Part  1,  2,  or  3  of  the  Accomplishment 
Instructions  of  the  service  bulletin,  as 
applicable. 

Note  3:  Installations  accomplished  prior  to 
the  effective  date  of  this  AD  in  accordance 


with  Fokker  Service  Bulletin  SBFlOO-32- 
037,  dated  November  12, 1990,  or  Revision 
1,  dated  November  16, 1998,  are  considered 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (c)  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  he  accomplished. 

Note  5:  The  subject  of  this  AD  is  addressed 
.   in  Dutch  airworthiness  directives  BLA  1998- 
100,  dated  August  31, 1998  and  1998  100/2, 
dated  November  30, 1998. 

Issued  in  Renton,  Washington,  on  April  9, 
1999. 

Darrell  M.  Pederson, 
Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-9512  Filed  4-15-99;  8:45  am) 
BUimC  CODE  4010-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-315-AD1 
RIN2120-AA64 

Airworthiness  Directives;  Locldieed 
Model  L-101 1-385  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Lockheed  Model  L-101 1-385 
series  airplanes.  This  proposal  would 
require  repetitive  inspections  to  detect 
discrepancies  of  the  lower  actuator  pins 
and/or  bushings  of  the  horizontal 
stabilizer,  and  replacement  of  any 
discrepant  component  with  a  new 
component.  Replacement  of  all  four 
actuator  pins  and  bushings  would 


Federal  Register /Vol.  64,  No.  73 /Friday,  April  16,  1999 /Proposed  Rules 


18843 


terminate  the  repetitive  inspections. 
This  proposal  is  prompted  by  a  report 
indicating  that  a  fractured  lower 
actuator  pin  of  the  horizontal  stabilizer 
was  detected.  The  actions  specified  by 
the  proposed  AD  are  intended  to  detect 
and  correct  discrepancies  of  the  lower 
actuator  pins  and  bushings  of  the 
horizontal  stabilizer,  which  could  result 
in  reduced  structural  integrity  of  the 
horizontal  stabilizer  control  system,  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
June  1, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
315-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  nde  may  be  obtained  from 
Lockheed  Martin  Aircraft  &  Logistics 
Center,  120  Orion  Street,  Greenville, 
South  Carolina  29605.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Program  Manager, 
Systems  and  Flight  Test  Branch,  ACE- 
116A,  FAA,  Smadl  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30337-2748;  telephone  (770)  703-6063; 
fax  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Coinments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  conunents  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conmients 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simunarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following  ' 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-315-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-315-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  a  fractured  lower 
actuator  pin  of  the  horizontal  stabilizer 
was  detected  on  a  Lockheed  Model  L- 
1011-385  series  airplane.  Subsequently, 
cracking  of  another  pin  and  galling  of 
two  adjacent  pins  were  detected.  Such 
cracking  and  galling  have  been 
attributed  to  extensive  pitting  corrosion 
damage  to  the  bushings  of  the  horizontal 
stabilizer  actuator  assembly.  Further 
investigation  revealed  that  certain 
actuator  pins  could  have  been  replaced 
without  the  installation  of  new 
bushings;  the  old  bushings  do  not  have 
the  required  interference  fit  with  the 
new  pins.  This  lack  of  adequate 
interference  fit  can  result  in  the  pin 
surface  rubbing  against  the  bushing, 
which,  when  combined  with  corrosion 
damage  on  the  bushing,  can  lead  to 
galling  damage  on  the  pin  surface.  The 
galling  damage  may  lead  to  crack 
initiation  and  early  failure  of  the  pin. 
Such  discrepancies,  if  not  corrected, 
could  result  in  reduced  structural 
integrity  of  the  horizontal  stabilizer 
control  system,  and  consequent  reduced 
controllability  of  the  airplane. 

Other  Relevant  Rulemaking 

In  1992,  the  FAA  issued  AD  92-16- 
19.  amendment  39-8329  (57  FR  36892, 
August  17, 1992),  which  requires  a  one- 
time inspection  to  detect  missing, 
sheared,  or  deformed  horizontal 
stabilizer  lower  actuator  pins,  and 
replacement  of  the  pins,  if  necessary. 
That  AD  also  requires  either  a  one-time 
magnetic  particle  inspection  to  detect 
cracks  on  the  horizontal  stabilizer 
actuator  pins  and  replacement  of  any 


cracked  pins  found,  or  replacement  of 
each  of  the  four  actuator  pins.  That  AD 
also  specifies  a  life  limit  of  12,000  flight 
cycles  on  certain  actuator  pins. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Lockheed  Service  Bulletin  093-27-306, 
dated  January  14,  1998,  which  describes 
procedures  for  repetitive  inspections 
(borescope,  eddy  current,  magnetic 
particle)  of  the  lower  actuator  pins  and/ 
or  bushings  of  the  horizontal  stabilizer 
to  detect  discrepancies,  and 
replacement  of  certain  actuator  pins  and 
bushings  with  new  components. 
Replacement  of  all  four  actuator  pins 
and  bushings  would  terminate  the 
repetitive  inspections.  Accomplishment 
of  the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  235 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
117  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figiu"es,  the  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $28,080,  or 
$240  per  airplane,  per  inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  would  be  provided  by  this 
AD  action,  it  would  take  approximately 
2  work  hours  to  accomplish  it,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $4,550  per  set  of  four 
pins  and  bushings,  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
optional  terminating  action  would  be 
$4,670  per  airplane. 
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Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  proposal  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
Lockheed:  Docket  98-NM-315-AD. 

Applicability:  Model  L-101 1-385-1,  -1- 
14,  -1-15.  and  -3  series  airplanes,  as  listed 
in  Lockheed  Service  Bulletin  093-27-306, 
dated  January  14, 1998;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
ihe  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  discrepancies  of  the 
lower  actuator  pins  and  bushings  of  the 
horizontal  stabilizer,  which  could  resuh  in 
reduced  structural  integrity  of  the  horizontal 
stabilizer  control  system,  and  consequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Initial  Inspection 

(a)  Except  as  provided  by  paragraph  (a)(3) 
of  this  AD:  Perform  an  inspection  to  detect 
discrepancies  (e.g.,  damage,  cracking),  of  the 
lower  actuator  pins  and/or  bushings  of  the 
horizontal  stabilizer  using  one  of  the  three 
inspection  methods  (borescope,  eddy  current, 
or  magnetic  particle)  listed  in  Lockheed 
Service  Bulletin  093-27-306,  dated  January 
14, 1998,  in  accordance  with  that  service 
bulletin,  at  the  time  specified  in  paragraph 
(a)(1),  (a)(2),  or  (a)(3)  of  this  AD,  as 
applicable. 

(1)  For  airplanes  that  have  accumulated 
fewer  than  3,500  flight  cycles  since 
replacement  of  the  actuator  pins  or  bushings 
as  of  the  effective  date  of  this  AD:  Inspect 
within  3,500  flight  cycles  since  replacement, 
or  within  6  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later. 

(2)  For  airplanes  that  have  accumulated 
3,500  or  more  flight  cycles,  but  fewer  than 
5,000  flight  cycles,  since  replacement  of  the 
actuator  pins  or  bushings  as  of  the  effective 
date  of  this  AD:  Inspect  within  60  days  after 
the  accumulation  of  5,000  flight  cycles  since 
replacement,  or  within  6  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first. 

(3)  For  airplanes  that  have  accumulated 
5,000  or  more  flight  cycles  since  replacement 
of  the  actuator  pins  or  bushings  as  of  the 
effective  date  of  this  AD:  Perform  a  magnetic 
particle  inspection  within  60  days  after  the 
effective  date  of  this  AD. 

Repetitive  Inspections 

(b)  Thereafter,  repeat  the  inspection 
required  by  paragraph  (a)  of  this  AD  in 
accordance  with  Lockheed  Service  Bulletin 
093-27-306,  dated  January  14, 1998,  at  the 
interval  specified  in  paragraph  (b)(1),  (b)(2), 
(b)(3),  or  (b)(4)  of  this  AD;  as  applicable;  until 
the  actions  specified  in  paragraph  (d)  of  this 
AD  have  been  accomplished. 

(1)  If  the  immediately  preceding  inspection 
was  performed  using  borescope  or  eddy 
current  procedures,  and  fewer  than  5,000 
flight  cycles  have  accumulated  since  the 
most  recent  replacement  of  the  actuator  pins 
or  bushings:  Within  350  flight  cycles  after 
accomplishment  of  the  initial  inspection, 
perform  a  borescope,  eddy  current,  or 
magnetic  particle  inspection.  Repeat  the 
inspection  using  a  borescope  or  eddy  current 
technique,  as  applicable,  thereafter  at 
intervals  not  to  exceed  350  flight  cycles. 


(2)  If  the  immediately  preceding  inspection 
was  performed  using  borescope  or  eddy 
current  procedures,  and  5,000  or  more  flight 
cycles  have  accumulated  since  the  most 
recent  replacement  of  the  actuator  pins  or 
bushings:  Within  350  flight  cycles  after 
accomplishment  of  the  initial  inspection, 
perform  a  magnetic  particle  inspection. 
Repeat  the  magnetic  particle  inspection 
thereafter  at  intervals  not  to  exceed  1,000 
flight  cycles. 

(3)  If  the  immediately  preceding  inspection 
was  performed  using  magnetic  particle 
procedures,  and  fewer  than  5,000  flight 
cycles  have  accumulated  since  the  most 
recent  replacement  of  the  actuator  pins  or 
bushings:  Perform  a  borescope,  eddy  current, 
or  magnetic  particle  inspection  within  1,000 
flight  cycles. 

(4)  If  the  immediately  preceding  inspection 
was  performed  using  magnetic  particle 
procedures,  and  5,000  or  more  flight  cycles 
have  accumulated  since  the  most  recent 
replacement  of  the  actuator  pins  or  bushings: 
Perform  a  magnetic  particle  inspection  with 
1,000  flight  cycles.  Repeat  the  magnetic 
particle  inspection  thereafter  at  intervals  not 
to  exceed  1,000  flight  cycles. 


Corrective  Action 

(c)  If  any  discrepancy  (e.g.,  damage, 
cracking)  is  detected  during  any  inspection 
required  by  this  AD,  prior  to  further  flight, 
accomplish  paragraph  (c)(1)  or  (c)(2)  of  this 
AD,  as  applicable,  in  accordance  with 
Lockheed  Service  Bulletin  093-27-306. 
dated  Janjiary  14, 1998. 

(1)  If  any  discrepancy  is  detected  after 
performing  a  borescope  or  eddy  current 
inspection,  perform  a  magnetic  particle 
inspection. 

(2)  If  any  discrepancy  is  detected  after 
performing  a  magnetic  particle  inspection, 
replace  the  discrepant  component  with  a  new 
component.  Accomplishment  of  this 
replacement  terminates  the  repetitive 
inspections  for  that  component. 

Terminating  Action 

(d)  Replacement  of  all  four  actuator  pins 
and  bushings  with  new  actuator  pins  and 
bushings,  in  accordance  with  Lockheed 
Service  Bulletin  093-27-306,  dated  January 
14, 1998,  constitutes  terminating  action  for 
the  repetitive  inspections  required  by  this 
AD. 

Ahemative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
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}e  issued  in 
1.199  of  the 


Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  April  9, 
1999. 

John  J.  Hickey, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Seivice. 
(FR  Doc.  99-9511  Filed  4-15-99;  8:45  am) 
BIUJNQ  CODE  4910-13-U 


DEPARTMEtfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  99-SW-02-AD] 

Airworthiness  Directives;  Bell 
Helicopter  Textrorwnanufactured 
■Model  HH-1K,  TH-1F,  TH-1L,  UH-1A, 
UH-1B,  UH-1E,  UH-1F,  UH-1H.  UH-1L. 
and  UH-1P  Helicopters;  and 
Southwest  Florida  Aviation  SW204, 
SW204HP,  SW20S,  and  SW205A-1 
Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Bell 
Helicopter  Textron  (Bell)-manufoctured 
Model  HH-lK,  TH-lF,  TH-lL,  UH-lA. 
UH-lB,  UH-IE,  UH-lF,  UH-lH,  UH- 
IL,  and  UH-lP  helicopters;  and 
Southwest  Florida  Aviation  SW204, 
SW204HP,  SW205,  and  SW205A-1 
helicopters  that  currently  requires 
modification  and  inspections  of  the 
tailboom  vertical  fin  spar  (vertical  fin 
spar).  This  action  woiUd  require  the 
same  modification  and  inspections  pltis 
two  additional  inspections,  and 
replacement  of  the  vertical  fin  spar.  This 
proposal  is  prompted  by  2  accidents 
involving  fatigue  cracks  in  the  vertical 
fin  spar  that  have  occurred  since  the 
issuance  of  AD  97-20-09.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  in-flight  failure  of 
the  vertical  fin  spar  and  subsequent  loss 
of  control  of  the  helicopter. 
DATES:  Comments  must  be  received  on 
or  before  June  15, 1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-02- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 


Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Charles  Harrison,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5447.  fax  (817)  222-5960. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  [>ersons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-02-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  (FAA),  Office  of  the  Regional 
Counsel,  Southwest  Region,  Attention: 
Rules  Docket  No.  99-SW-02-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

On  September  17, 1997,  the  FAA 
issued  priority  letter  AD  97-20-09, 
applicable  to  Bell-manufactured  Model 
HH-IK,  TH-IF,  TH-lL,  UH-lA,  UH- 
lB.  UH-IE,  UH-lF,  UH-IH,  UH-lL, 
and  UH-lP  helicopters;  and  Southwest 
Florida  Aviation  SW204,  SW204HP  and 
SW205  helicopters,  which  requires 
modification  and  inspections  of  the 
vertical  fin  spar.  That  priority  letter  AD 
was  prompted  by  two  accidents 


involving  in-flight  failures  of  the 
vertical  fin  spars  on  Model  TH-lL  and 
UH-lB  helicopters.  One  other  accident 
occurred  on  a  Model  205A-1  helicopter 
which  is  of  similar  type  design.  One  of 
the  accidents  resulted  in  a  fatality.  As  a 
result  of  those  accident  investigations, 
the  FAA  determined  that  a  large  number 
of  high-power  events  that  result  from 
repeated  heavy  lift  operations  can  cause 
fetigue  cracks  which  will  cause  the 
vertical  fin  spar  to  fail.  After  the 
issuance  of  that  AD,  the  FAA 
determined  that  additional  model 
helicopters  are  affected  by  the  same 
unsafe  condition.  The  FAA  then  issued 
AD  97-20-09,  Amendment  39-10521, 
on  May  4,  1998  (63  FR  26439,  May  13. 
1998),  and  added  Model  SW205A-1 
helicopters  and  the  Utah  State 
University  UH-lH  helicopters  to  the 
applicability  of  that  AD. 

Since  the  issuance  of  that  AD,  two 
accidents,  one  of  which  included 
fetalities,  have  occurred.  The  FAA  has 
determined  that  additional  inspections 
are  needed,  and  replacement  of  the 
vertical  fin  spar,  part  nimiber  (P/N)  205- 
030-846-all  dash  numbers,  is  required. 
This  proposal  would  require  another 
inspection  and  another  modification  at 
50  hours  TIS,  and  further  inspections 
thereafter  at  intevals  not  to  exceed  50 
hoiu-s  TIS.  This  proposal  would  also 
require  that  the  vertical  fin  be  replaced 
within  12  calendar  months. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Model  HH-lK.  TH-lF, 
TH-lL,  UH-lA,  UH-lB,  UH-lE,  UH- 
lF,  UH-lH,  UH-lL,  and  UH-lP 
helicopters;  and  Southwest  Florida 
Aviation  SW204,  SW204HP,  SW205, 
and  SW205A-1  helicopters  of  the  same 
type  design,  the  proposed  AD  would 
supersede  AD  97-20-09  to  require 
inspections,  modification,  and 
replacement  of  the  vertical  fin  spar. 

The  FAA  estimates  that  75  helicoptms 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hotirs  to 
accomplish  the  initial  inspection,  8 
work  hours  to  accomplish  the 
modification  and  the  recurring 
inspections,  and  180  hours  to  replace 
the  vertical  fin  spar,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $200  for  the  modification 
and  $15,000  for  the  replacement.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,004,000  to  conduct 
an  initial  inspection,  modify  the  vertical 
fin  spars  and  conduct  recurring 
inspections,  and  replace  the  vertical  fin 
spars  on  all  heUcopters  in  the  U.S.  fleet 
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The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10521  (63  FR 
26439,  May  13, 1998),  and  by  adding  a 


new  airworthiness  directive  (AD),  to 
read  as  follows: 

California  Department  of  Forestry;  Firefly 
Aviation  Helicopter  Services  (Previously 
Erickson  Air  Crane  Co.);  Garlick 
Helicopters,  Inc.;  Hawkins  and  Powers 
Aviation,  Inc.;  International  Helicopters, 
Inc.;  Tamarack  Helicopters  (Previously 
Ranger  Helicopter  Services,  Inc.); 
Robinson  Aircrane;  Williams  Helicopter 
Corporation  (Previously  Scott  Paper 
Co.);  Smith  Helicopters;  Southern 
Helicopter  Inc.;  Southwest  Florida 
Aviation;  Utah  State  University; 
Western  International  Aviation,  Inc.; 
UNC  Helicopters;  And  U.S.  Helicopter, 
Inc.:  Docket  No.  99-SW-02-AD. 
Supersedes  AD  97-20-09,  Amendment 
39^10521,  Docket  No.  97-SW-35-AD. 
Applicability:  Model  HH-lK  (Type 
Certificate  Data  Sheet  (TCDS)  H5NM),  TH-IF 
(TCDS  H12NM,  and  R00008AT),  TH-lL 
(TCDS  H5NM,  H7SO,  and  H4NM),  UH-lA 
(TCDS  H3SO),  UH-IB  (TCDS  HlRM,  H3NM. 
H13WE,  H3SO.  H5SO.  and  R00012AT),  OK- 
IE (TCDS  H5NM,  H7SO,  H8NM,  and  H4NM). 
UH-IF  (TCDS  H2NM,  H7NE,  HllSW. 
H12NM,  and  R00008AT),  UH-lH  (TCDS 
H13WE,  H3SO,  H15NM.  and  R00007DE), 
UH-IL  (TCDS  H5NM.  H7SO,  and  H4NM), 
UH-IP  (TCDS  H12NM,  and  R00008AT).  and 
SW204  (TCDS  H6SO).  SW204HP  (TCDS 
H6SO),  SW205  (TCDS  H6SO).  and  SW205A- 
1  (TCDS  H6S0)  helicopters,  with  tailboom 
vertical  fin  spar  (vertical  fin  spar),  part 
number  (P/N)  205-032-899-aIl  dash 
numbers,  205-030-846-all  dash  numbers,  or 
205-032-851 -all  dash  numbers,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  failure  of  the  tailboom  vertical 
fin  (fin)  spar  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Within  8  hours  time-in-service  (TIS), 
modify  the  vertical  fin  spar  as  follows: 

(1)  Remove  the  42°  gearbox  cover  and  open 
the  drive  shaft  cover  on  the  fin  spar  assembly 
(see  Figure  1). 

(2)  Remove  the  first  four  rivets  from  the  fin 
spar  located  at  the  bottom  of  the  fin  spar  left- 
hand  side  at  the  tailboom  and  fin  spar 
junction,  and  the  first  four  rivets  aft  of  the 
junction  along  the  lower  edge  of  the  fin  spar 
side-skin  as  shown  (see  Figure  2). 

(3)  Trim  the  fin  spar  left-hand  skin  using 
extreme  care  to  not  damage  the  fin  spar 
assembly  (see  Figure  3). 


(4)  Deburr  the  rivet  holes  and  trimmed  skin 
edges.  Remove  all  debris.  In  a  ventilated 
work  area,  remove  any  surface  contaminants 
with  a  cloth  that  has  been  dampened  with 
aliphatic  naphtha  or  an  equivalent  cleaning 
solvent. 

(5)  Reattach  the  side-skin  to  the  fin  spar 
using  MS  20470AD  rivets.  DO  NOT  install 
the  bottom  two  rivets  into  the  fin  spar  where 
the  skin  wets  trimmed. 

(6)  Attach  the  fin  spar  side-skin  lower  edge 
using  the  rivets  specified  in  Figure  3. 

(7)  Refinish  all  reworked  areas. 

(b)  After  modifying  the  fin  spar  assembly, 
inspect  the  fin  spar  for  cracks  before  further 
flight  and  thereafter,  at  intervals  not  to 
exceed  8  hours  TIS  as  follows: 

(1)  Remove  the  lower  aft  tailboom 
inspection  door,  located  at  tailboom  station 
180  (see  Figure  1). 

(2)  Remove  the  42°  gearbox  cover  and  open 
the  drive  shaft  cover  on  the  fin  (see  Figure 

1). 

(3)  In  a  ventilated  work  area,  clean  all 
surfaces  to  be  inspected  with  a  cloth 
dampened  with  aliphatic  naphtha  or  an 
equivalent  cleaning  solvent. 

(4)  Through  the  lower  aft  tailboom 
inspection  door,  using  a  bright  light  and  an 
inspection  mirror,  inspect  the  fin  spar 
assembly  adjacent  to  the  tailboom  top  skin  on 
the  forward  side,  paying  special  attention  to 
the  left-hand  edge  and  the  adjacent  surfaces 
(see  Figures  1  and  2). 

(5)  Using  a  bright  light  and  a  lOx  or  higher 
magnifying  glass,  inspect  the  fin  spar 
assembly  adjacent  to  the  tailboom  top-skin 
on  the  in-board  and  out-board  sides,  the 
vertical  edge,  and  the  two  open  rivet  holes. 
Using  a  bright  light  and  a  mirror,  inspect  the 
aft  side  of  ^e  fin  spar  in  the  same  area. 
Special  attention  must  be  given  to  the  left- 
hand  edge  of  the  fin  spar  and  any  adjacent 
surfaces  between  fin  stations  66.31  and  71.31 
(see  Figure  2). 

(6)  If  any  crack  is  discovered  on  the  fin 
spar,  replace  the  fin  spar  assembly  with  an 
airworthy  fin  spar  assembly  before  further 
flight. 

(c)  Within  50  hours  TIS,  and  thereafter  at 
intervals  not  to  exceed  50  hours  TIS,  inspect 
the  fin  spar  assembly  as  follows: 

(1)  Remove  the  42°  gearbox  cover  and  open 
the  driveshaft  cover  on  the  fin  spar  assembly 
(see  Figure  1).  Remove  the  aft  lower  fin 
fairing  and  fin  access  panels  that  allow 
access  to  the  aft  side  of  the  forward  fin  spar 
and  the  secondary  spar  (see  Figure  1). 

(2)  In  a  ventilated  work  area,  clean  all 
surfaces  to  be  inspected  with  a  cloth 
dampened  with  aliphatic  naphtha  or  an 
equivalent  cleaning  solvent.  Using  a  bright 
light,  lOx  or  higher  magnifying  glass,  and  a 
borescope  as  required,  inspect  all  of  the  fin 
ribs,  fittings,  skins,  and  secondary  aft  spar  of 
the  fin  assembly  (see  Figures  4  and  5).  Pay 
particular  attention  to  the  upper  and  lower 
fittings  at  tailboom  station  227  for  cracked  or 
corroded  fittings  or  sheared  oMoose  rivets. 

(3)  Gain  access  to  the  canted  bulkhead  aft 
of  tailboom  station  194.30  through  the  most 
aft  lower  access  covers  by  removing  the  aft 
access  covers  or  position  light  fairings  as 
required.  Visually  inspect  the  canted 
bulkhead  forward  and  aft  sides  through  the 
lower  tailboom  inspection  hole  and  position 
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light  access  holes  for  cracks,  corrosion,  or 
loose  or  sheared  rivets  in  all  skins,  fittings 
and  bulkheads  using  a  bright  light,  an 
inspection  mirror,  and  a  borescope  as 
required  (see  Figures  4  and  5).  Pay  particular 
attention  to  the  area  in  the  upper  forward 
comers  of  the  aft  skin  directly  around  the  fin 
spar  assembly  and  the  overlap  area  of  the  top 
skin  beneath  the  42°  gearbox  for  cracks, 
which  are  only  visible  from  the  underside. 

(4)  Any  crack  found  in  the  fin  spar 
assembly  requires  replacement  with  an 
airworthy  part.  Replacing  the  entire  fin  spar 
configuration  with  an  airworthy  fin  spar 
configuiration  that  has  been  demonstrated  to 
the  FAA  to  satisfy  the  structural  fatigue 
requirements  of  repeated  heavy  lift 
operations,  and  is  approved  by  the  Manager, 
FAA,  Rotorcralt  Standards  Staff,  will 
constitute  a  terminating  action  for  the 
requirements  of  this  AD.  Any  corrosion, 
loose  or  sheared  rivets,  or  cracked  skins  or 
ribs  found  within  the  inspection  areas  must 
be  repaired  prior  to  further  flight. 

(d)  Within  50  hours  TIS,  modify  the  fin 
spar  as  follows: 

(1)  Remove  the  42°  gearbox  cover  and  open 
the  driveshaft  cover  on  the  fin  spar  assembly 
(see  Figure  1). 

(2)  Remove  the  next  10  rivets  from  the  fin 
spar  located  at  the  bottom  of  the  fin  spar  left- 
hand  side  at  the  tailboom  and  fin  spar 
junction  (see  Figures  6  and  7,  whichever  is 
applicable). 

Caution:  Extreme  care  must  be  taken  when 
drilling  and  removing  rivets  from  the  side  of 
the  fin  spar  to  ensure  the  fin  spar  assembly 
is  not  damaged. 


(3)  Trim  the  fin  left-hand  side  skin  using 
extreme  care  to  not  damage  the  fin  spar 
assembly  to  expose  the  spar  outboard  edge 
(See  Figure  6  or  7,  whichever  is  applicable). 

(4)  Deburr  the  rivet  holes  and  trimmed  side 
skin  edges.  Remove  all  debris.  In  a  ventilated 
work  area,  remove  any  surface  contaminates 
with  a  cloth  that  has  been  dampened  with 
aliphatic  naphtha  or  an  equivalent  cleaning 
solvent. 

(5)  Fabricate  cover  plates  in  accordance 
with  the  notes  and  drawings  of  Figure  8  or 

9,  whichever  is  applicable.  Ream  prepare  the 
holes  in  the  fin  spar  and  parts  and  install  HI- 
LOK  fasteners. 

Note  2:  Bell.  Helicopter  Medium  Structural 
Repair  Manual,  BHT-MED-SRM-1,  pages  3- 
36  through  3-38,  pertains  to  this  installation 
and  reaming  procedure. 

(6)  Refinish  all  reworked  areas,  close 
driveshaft  and  replace  42°  gearbox  cover. 

(e)  After  modification  of  the  fin  spar 
assembly,  before  further  flight  and  thereafter 
at  intervals  not  to  exceed  100  hours  TIS, 
inspect  the  fin  spar  for  cracks  as  follows: 

(1)  Remove  the  42°  gearbox  cover,  open  the 
driveshaft  cover  on  the  vertical  fin  spar 
assembly,  and  remove  the  spar  cover  plate 
and  filler  plate  from  the  lower  left-hand  side 
of  the  fin  assembly  (see  Figures  1  and  8  or 

9,  whichever  is  applicable). 

Caution:  Extreme  care  must  be  taken  when 
removing  the  cover  plate  and  filler  from  the 
side  of  the  fin  spar  to  ensure  that  the  spar 
assembly  is  not  damaged. 

(2)  In  a  ventilated  work  area,  clean  the 
surface  to  be  inspected  with  a  cloth 
dampened  with  aliphatic  naphtha. 


Caution:  Do  not  use  chemical  paint 
strippers.  Use  Scotch-Brite  Grade-A  VFN  and 
methyl-ethyl  ketone  (MEK)  or  a  suitable 
solvent  to  remove  the  paint  and  primer  in  the 
inspection  area. 

(3)  Perform  a  dye-penetrant  inspection  of 
the  exposed  area  of  the  fin  spar  (See  Figures 
6  and  7). 

Note  3:  ASTM  E1416  or  MIL-STD-6866.  or 
the  Bell  Helicopter  Standard  Practices 
Manual,  BHT-ALL-SPM,  Chapter  6.2. 
pertains  to  this  inspection. 

(4)  If  any  crack  is  discovered  on  the  fin 
spar,  replace  the  fin  spar  assembly  with  an 
airworthy  fin  spar  assembly  before  further 
flight. 

(5)  After  inspection,  apply  zinc  chromate 
primer  to  the  bare  surfaces.  When  dry,  re- 
install the  cover  plate  and  the  filler  using 
fasteners  specified  in  Figure  8  or  9, 
whichever  is  applicable. 

(6)  Install  the  42°  gearbox  cover  and  the 
driveshaft  cover. 

(f)  Within  12  calendar  months,  remove  the 
fin  spar,  P/N  205-030-846-all  dash  numbers, 
P/N  205-032-899-all  dash  numbers,  or  P/N 
205-032-851-all  dash  numbers,  whichever  is 
applicable,  and  replace  it  with  an  airworthy 
fin  spar  configuration  that  has  been 
demonstrated  to  the  FAA  to  satisfy  the 
structural  fatigue  requirements  of  repeated 
heavy  lift  operations,  and  is  approved  by  the 
Manager,  FAA,  Rotorcraft  Standards  Staff. 

BILUNG  CODE  4910-13-U 
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NOTES: 

1.  COVB^  HATERIAL  202i^-T3  AL  ALY.  SHT.  0.050  THK. 

2.  FILLB)  MATSUAL  2024-T3  AL  ALY.  SHT.  SAME 
THICKNESS  AS  ORIGINAL  SKIN  REMOVED. 

3.  RIVET  E.D.  TO  BE  2  X  RIV.  DiA.  MIN.  UNLESS  OTHERWISE 
NOTB). 

4.  DIMB4SI0NS  ARE  IN  INCHES  UNLESS 
OTHERWISE  SPECIFIED 

5.  DEBURR  AND  BREAK  ALL  SHARP  ED6I 
.03  R  MAX. 

6.  ALODINE  AND  PRIME  PARTS  PRIOR 
TO  INSTALUTION. 


2.55 


COVER  PUTE  DETAIL 
RLLER  DETAIL 
MS20426AD4  RIVET  3  REQ'D 

TO  MATCH  DZUS 
RECBTACLES 


PIN  &  COLLAR  HAY  BE  REVB^SED 
TO  FLUSH  INSIDE  FPllifY 
BRACKET  IS  MSTLD, 
2PLS 


HLI9PB5-5  Hi-LOK  H  REGD 
HLI9PB5-7HhL0K2REQ'D 
HL82-5AWHH^  COLLAR  13  REQV 
FLUSH  MCOV»&FiLER 
W/COliARS  INSiOE 


SKMTRMLME 
WEF) 

CR32I3-A-X  RIVETS  2  REQ'D 
CR32I34.-X  RIVETS  2  REQD 


CLEAN  UP  HOLES  AND 
B)6ES.  OMIT  THESE 
TWO  RIVETS 


COVER  PUTE  a  FILLER 
INSTALUTION 


AREA  FOR  8  HR  INSPECTION 


CR32I3^-X  RIVETS  6  REQ'D 


SHEET  METAL  FIN  ASSY. 
EARLY  UH-IB,  UH-IH,  UH-IF.  UHHP  &  TH-F 
(REF) 
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NOTES: 

1.  COVER  MATERIAL  2024-T3  AL.  ALY.  SHT.  0.050  THK. 

2.  mm  MATKIAL  2024-T3  AL  ALY.  SHT.  SAME 
THICKNESS  AS  ORIGINAL  SKIN  REMOVED. 

3.  RIVET  E.D.  TO  BE  2  X  RIV.  DIA.  MIN.  UNLESS  OTHERWISE 
NOTB). 

4.  D»e6IONS  ARE  IN  INCHES  UNLESS 
OTHERWISE  SPEaFIED 

5.  DQURR  AND  BREAK  ALL  SHARP  EDGES 
.03  R  MAX. 

6.  BOND  FILLS)  TO  COVER  USING 
HYSOL  EA9309.3NA  OR  EQUIVALENT. 


7.  ALODINE  AND  PRIME  PARTS  PRIOR 
TO  INSTALUTtON. 


2  HOLES  TO  MATCH  DZUS 
RECEPTACLES 


COVBl  PUTE  DETAIL 
FILLER  DETAIL 


PIN  &  COLLAR  MAY  BE  REVERSED 
TO  FLUSH  INSIDE  IF  PULLEY 
BRACKET  IS  INST'LD. 


HU9PB5-6  HI-LOK  II  REQ'D 
HU9PB5-7  HI-LOK  2  REQ'D 
HL82-5AW  HI-LOK  COLLAR  13  REQ'D 
FLUSH  IN  COVER  5  FILLER 
W/COIIAR  INSIDE 


SKIN  TRIM  LINE 
(PEF) 


CR32I3-4-X  RIVET 
6  REQ'D 


CLEAN  UP  HOL£S 
AND  EKES,  OMIT 
THESE  TWO  RIVETS 


CR32I3-A-X  RIVET 
2  REQ'D. 


COVER  PUTE  AND  FILLER 
INSTALUTtON 


AREA  FOR  8  HR  INSPECTION 


FIGURE  9 


BONDED  PANEL  FIN  ASSY. 
UH-IB.  UH-IE,  UH-IL.  TH-IL  &  HH-IK 
(REF) 


BIUJNOCOOE 
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(g)  Replacing  the  fin  spar,  P/N's  205-032- 
899-all  dash  numbers,  205-03O-846-all  dash 
numbers,  or  205-032-«51-all  dash  numbers, 
with  an  eiirworthy  fin  spar  that  has  been 
demonstrated  to  the  FAA  to  satisfy  the 
structural  fatigue  requirements  of  repeated 
heavy  lift  operations  and  approved  by  the 
Manager,  FAA,  Rotorcraft  Standards  Staff, 
constitutes  a  terminating  action  for  the 
requirements  of  this  AD. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  FAA, 
Rotorcraft  Standards  Staff.  Operators  shall 
submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  FAA,  Rotorcraft  Standards  Staff. 

Note  4:  Information  concerning  the 
existence  of  approved  fin  spar  configurations 
and  alternative  methods  of  compliance  with 
this  AD,  if  any,  may  be  obtained  from  the 
Rotorcraft  Standards  Staff. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth,  Texas,  on  April  9, 
1999. 
Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  99-9510  Filed  4-15-99;  8:45  am] 
BtUMG  CODE  W10-13-U 


DEPARTMErfT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart935 
[OH-246-FOR] 

Ohio  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  annoimcing  receipt  of 
a  proposed  amendment  to  the  Ohio 
regulatory  program  (Ohio  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Ohio  is  proposing  revisions  to  section 
1501:13-l-04of  the  Ohio 
Administrative  Code  (OAC)  as  it  relates 
to  exemptions  for  coal  extraction 
incidental  to  government-financed 
highway  or  other  construction.  The 
amendment  is  intended  to  revise  the 
Ohio  program  to  include  coimterparts  to 
the  recently  promulgated  "AML 
Enhancement  Ride,"  wrhich  revised  the 


Federal  regiUations  at  30  CFR  707.5  and 
added  a  new  provision,  at  30  CFR 
874.17. 

DATES:  If  you  submit  written  comments, 
they  must  be  received  by  4:00  p.m., 
[E.D.T.]  May  17, 1999.  If  requested,  a 
public  hearing  on  the  proposed 
amendment  will  be  held  on  May  11. 
1999.  Requests  to  speak  at  the  hearing 
must  be  received  by  4:00  p.m.,  on  May 
3, 1999. 

ADDRESSES:  Mail  or  hand-deliver  your 
wrritten  comments  and  requests  to  speak 
at  the  hearing  to  George  Rieger, 
Manager,  Oversight  and  Inspection 
Office,  at  the  address  listed  below. 

You  may  review  copies  of  the  Ohio 
program,  the  proposed  amendment,  a 
listing  of  any  schedtUed  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  diuing  normal 
business  hotus,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Appalachian  Regional  Coordinating 
Center. 

George  Rieger,  Manager,  Oversight  and 
Inspection  Office,  Appalachian 
Regional  Coordinating  Center 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  3  Parkway  Center, 
Pittsburgh.  PA  15220,  Telephone: 
(412) 937-2153 
Ohio  Division  of  Mines  and 
Reclamation,  1855  Foimtain  Square 
Court,  Coltmibus,  Ohio  43244, 
Telephone:  (614)  265-1076. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Manager,  Oversight  and 
Inspection  Office,  Appalachian  Regional 
Coordinating  Center,  Telephone:  (412) 
937-2153.  Internet:  grieger@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  You  can  find  backgroimd 
information  on  the  Ohio  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  in  the  August  10, 
1982,  Federal  Register  (47  FR  34688). 
You  can  find  later  actions  on  conditions 
of  approval  and  program  amendments  at 
30  CFR  935.11,  935.15,  and  935.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  March  16, 1999 
(Administrative  Record  No.  OH-2178- 
00)  Ohio  submitted  a  proposed 
amendment  to  its  program  concerning 
exemptions  for  coal  extraction 
incidental  to  government-financed 
highway  or  other  construction.  Ohio 


submitted  the  proposed  amendment  at 
its  own  initiative,  in  order  to 
incorporate  into  its  program  the 
expanded  exemption  recently 
promulgated  in  the  Federal  regulations 
at  30  CFR  707.5,  as  part  of  the  "AML 
Enhancement  Rule."  Under  this  rule, 
approved  Title  IV  abandoned  mine  land 
(AML)  projects  imder  SMCRA  which 
involve  incidental  coal  extraction  and 
are  less  than  50  percent  government 
financed  may  qualify  for  exemption. 
Projects  which  qualify  for  this  expanded 
exemption  must  also  meet  the  newly 
promulgated  requirements  contained  in 
30  CFR  874.17.  (64  FR  7470,  February 
12, 1999).  The  changes  proposed  by 
Ohio  in  the  amendment  are  discussed 
briefly  below: 

In  the  existing  Ohio  regidations  imder 
OAC  section  1501:13-1-04(8),  the 
subject  exemption  is  limited  to  coal 
extraction  incidental  to  "government 
financed  construction."  "Government 
financed  construction"  is  defined,  in 
relevant  part,  as  construction  funded  50 
percent  or  more  by  funds  appropriated 
from  a  government  financing  agency's 
budget  or  obtained  from  generd  revenue 
bonds.  In  the  amendment,  the  State 
proposes  to  include  within  the 
exemption  coal  extraction  incidental  to 
construction  that  is  government-funded 
at  less  than  50  percent  when  the 
construction  is  imdertaken  as  an 
approved  reclamation  project  under 
Section  1513.30  (state  financed  projects) 
or  1513.37  (Federally  funded  AML 
projects)  of  the  Revised  Code.  The 
proposed  amendment  also  specifies 
requirements  for  approved  reclamation 
projects  with  less  dian  50  percent 
government  financing,  such  as 
procedures  for  determining  whether  a 
project  qualifies  for  exemption, 
concurrence  between  the  AML  and 
regulatory  program  coordinators  as  to 
the  limits  and  boundaries  of  incidental 
coal  extraction,  required 
docimientation,  and  special 
requirements,  including  a  requirement 
that  projects  be  conducted  in 
accordance  with  Ohio's  approved  AML 
program.  Finally,  the  amendment 
requires  a  contractor  to  obtain  a  surface 
coal  mining  permit  if  it  extracts  coal 
beyond  the  limits  which  have  been 
agreed  upon  by  the  AML  and  regiUatory 
program  coordinators. 

m.  Public  Comment  Procedures 

According  to  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  comments  on 
whether  the  proposed  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
determine  the  amendment  to  be 
adequate,  it  will  become  part  of  the 
Ohio  program. 
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Written  Comments 

Your  written  comments  should  be 
specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  youi 
recommendations.  Conunents  received 
after  the  time  indicated  imder  DATES  or 
at  locations  other  than  the  Appalachian 
Regional  Coordinating  Center  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  you  should  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  [E.D.T.J  on  May 
3, 1999.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportimity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  a  written  statement  at  the  time 
of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  also  allow 
us  to  prepare  adequate  responses  and 
appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 


rV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
{Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17{h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
woidd  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assximptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.),  this  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  i.e.,  it  is  not  a 
"significant  regulatory  action"  imder 
the  Unfunded  Mandates  Reform  Act. 

List  of  Subjects  in  30  CFR  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  April  9, 1999. 
Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

[PR  Doc.  99-9619  Filed  4-15-99;  8:45  am] 
WLUNG  CODE  4310-OS-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA079-0141  FRL-6324-41 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision, 
Monterey  Bay  Unlfled  Air  Pollution 
Control  District 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  stationary  soiirce  permitting 
requirements. 

The  intended  effect  of  proposing 
approval  of  these  rules  under  Clean  Air 
Act  (CAA  or  the  Act)  sections  110  and 
112(1)  is  to  regxilate  permitting  of 
stationary  sources  in  accordance  with 
the  requirements  of  the  Act,  as  amended 
in  1990.  The  proposed  rules  include 
revisions  to  the  Monterey  Bay  Unified 
Air  Pollution  Control  District's  New 
Source  Review  (NSR)  program,  as  well 
as  Acid  Rain  program  monitoring 
requirements,  and  a  rule  that  creates 
federally  enforceable  limits  on  potential 
to  emit  for  sources  with  actual 
emissions  less  than  50%  of  the  major 
source  thresholds.  EPA's  final  action  on 
this  proposed  rule  will  incorporate 
these  rules  into  the  federally  approved 
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SIP.  EPA  has  evaluated  each  of  these 
rules  and  is  proposing  to  approve  them 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
May  17, 1999. 

ADDRESSES:  To  submit  comments  or 
receive  further  information,  please 
contact  Roger  Kohn,  Environmental 
Protection  Specialist,  Permits  Of^e,  Air 
Division  (AIR-3).  EPA  Region  9.  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  Copies  of  the  State's  submittal 
and  other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations:  (1)  EPA 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105;  (2)  California  Air 
Resources  Board,  2020  L  Street, 
Sacramento,  CA  95814;  (3)  Monterey 
Bay  Unified  Air  Pollution  Control 
District,  24580  Silver  Cloud  Court, 
Monterey  CA  93940.  A  courtesy  copy  of 
these  rules  may  be  available  via  the 
Internet  at  http://arbis.arb.ca.gov/drdb/ 
mbu/cur.htm.  However,  these  versions 
of  the  District  rules  may  be  different 
than  the  versions  submitted  to  EPA  for 
approval.  Readers  are  cautioned  to 
verify  that  the  adoption  date  of  the  rule 
listed  is  the  same  as  the  rule  submitted 
to  EPA  for  approval.  The  official 
submittals  are  only  available  at  the  three 
addresses  listed  above. 
FOR  FURTHER  MFORIMATION  CONTACT: 
Roger  Kohn,  Permits  Office,  (AIR-3).  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901; 
Telephone:  (415)  744-1238;  E-mail: 
kohn.roger€iepa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rules  being  proposed  for  approval 
into  the  Cahfomia  SIP  are:  Monterey 
Bay  Unified  Air  Pollution  Control 
District  (MBUAPCD),  Rule  200,  Permits 
Required;  Rule  204,  Cancellation  of 
Applications;  Rule  207,  Review  of  New 
or  Modified  Sources;  Rule  213, 
Continuous  Emissions  Monitoring;  R\ile 
215,  Banking  of  Emissions  Reductions; 
and  Rule  436,  Title  V:  General 
Prohibitory  Rule. 

n.  Background 

The  air  quality  planning  requirements 
for  Prevention  of  Significant 
Deterioration  (PSD)  and  nonattainment 
NSR  are  set  out  in  parts  C  and  D  of  title 
I  of  the  Clean  Air  Act.  EPA  has  issued 
a  "General  Preamble"  describing  EPA's 
preliminary  views  on  how  EPA  intends 
to  review  SIPs  and  SIP  revisions 
submitted  under  part  D,  including  those 
State  submittals  containing 


nonattainment  NSR  SIP  requirements 
(see  57  FR  13498  (April  16, 1992)  and 
57  FR  18070  (April  28, 1992)).  Because 
EPA  is  describing  its  interpretations 
here  only  in  broad  terms,  the  reader 
should  refer  to  the  General  Preamble  for 
a  more  detailed  discussion. 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  and  section  110(1)  of 
the  Act  provide  that  each 
implementation  plan  or  revision  to  an 
implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
notice  and  public  hearing.  Section 
172(c)(7)  of  the  Act  provides  that  plan 
provisions  for  nonattainment  areas  shall 
meet  the  applicable  provisions  of 
section  110(a)(2). 

The  rules  were  adopted  by  the  District 
Board  of  Directors  on  the  following 
dates:  December  17, 1986  (Rule  200); 
July  17, 1985  (Rule  204);  December  18, 

1996  (Rule  207);  February  16, 1994 
(Rule  213);  March  26, 1997  (Rule  215); 
May  17, 1995  (Rule  436). 

Trie  rules  were  subsequently 
submitted  to  EPA  by  the  California  Air 
Resources  Board  to  EPA  as  proposed 
revisions  to  the  California  SIP  on  the 
following  dates:  Jime  9, 1987  (Rule  200); 
February  10, 1986  (Rule  204);  March  3, 

1997  (Rule  207);  March  29, 1994  (Rule 
213);  June  3, 1997  (Rule  215);  and 
August  10, 1995  (Rule  436). 

^A  deemed  the  submittals  complete 
on  the  following  dates:  August  12, 1997 
(Rule  207);  June  3, 1984  (Rule  213); 
September  5, 1997  (Rule  215);  and 
October  4, 1995  (Rule  436).  The 
following  is  EPA's  evaluation  and 
proposed  action  for  these  rules. 

m.  EPA  Evaluation  and  Proposed 
Action 

MBUAPCD  submitted  the  rules  listed 
in  the  Applicability  section  of  this 
action  for  adoption  into  the  applicable 
SIP.  With  the  exception  of  Rule  436. 
which  has  not  been  previously 
incorporated  into  the  SIP,  all  of  these 
rules  are  intended  to  replace  the 
existing  SIP  rules  of  the  same  niunber 
and  title.  MBUAPCD's  most  recent 
submittals  for  Rules  200,  204,  207,  213, 
and  215  contain  the  following  changes 
from  the  ciurent  SIP: 

Rule  200 

•  Adding  a  provision  to  explicitly 
state  that  a  violation  of  any  permit  term 
or  condition  will  be  considered  a 
violation  of  District  regulations; 

Rule  204 

•  Allowing  the  District  to  extend  the 
life  of  Authority  to  Construct  permits  for 


up  to  seven  years  if  the  soiut:e  is 
pursuing  the  project; 

Rule  207 

•  Deleting  the  definition  of 
Halogenated  Compounds; 

•  Deleting  the  definition  of  Reactive 
Organic  Compounds; 

•  Replacing  the  term  Reactive 
Organic  Compounds  with  Volatile 
Organic  Compoimds; 

•  Adding  a  new  reference  to  Rule  101 
(approved  into  the  SIP  on  February  6, 
1998,  63  FR  6073)  for  definitions  of 
Exempt  Compoimds  and  Volatile 
Organic  Compoimds; 

•  Revising  two  chemical  formulae 
used  to  determine  whether  specific 
compoimds  are  VOCs; 

Rule  213 

•  Adding  monitoring  requirements 
for  Acid  Rain  soiut»s; 

Rule  215 

•  Deleting  the  definition  of 
Halogenated  Compounds; 

•  Deleting  the  definition  of  Reactive 
Organic  Compounds; 

•  Replacing  the  term  Reactive 
Organic  Compounds  with  Volatile 
Organic  Compounds; 

•  Adding  a  new  reference  to  Rule  101 
(approved  into  the  SIP  on  February  6, 
1998.  63  FR  6073)  for  definitions  of 
Exempt  Compounds  and  Volatile 
Organic  Compounds; 

•  Revising  two  chemical  formulae 
used  to  determine  whether  specific 
compounds  are  VOCs; 

There  is  ciurently  no  version  of  Rule 
436  in  the  SIP.  The  submitted  rule 
contains  the  following  provisions: 

•  This  rule  provides  a  mechanism  for 
soiu*ces  to  limit  their  potential  to  emit 
(PTE)  to  avoid  being  subject  to 
MBUAPCD's  title  V  Operating  Permit 
Program. 

The  California  Air  Resources  Board 
(CARB)  also  submitted  Rule  436  for 
approval  imder  section  112(1)  of  the  Act. 
liie  separate  request  for  approval  imder 
section  112(1)  is  necessary  because  the 
proposed  SIP  approval  only  provides  a 
mechanism  for  controlling  criteria 
pollutants. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA.  EPA 
regulations,  and  EPA  policy.  Therefore, 
the  MBUAPCD  rules  cited  above  are 
being  proposed  for  approval  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
Parts  C  and  D. 
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IV.  AdministratiTe  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
Enhancing  the  Intergovernmental 
Partnership,  EPA  may  not  issue  a 
regulation  that  is  not  required  by  statute 
and  that  creates  a  mandate  upon  a  State, 
local  or  tribal  government,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  State,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  {62  FR  19885,  April  23,  1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
does  not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 


D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
imiquely  affects  the  communities  of 
Indian  toibal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenunents,  or  EPA  consults  with 
diose  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
conmiunities."  Today's  rule  does  not 
significantly  or  imiquely  affect  the 
conmiunities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 


constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfimded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  aimual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  biudensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide,  Particulate 
matter,  Carbon  monoxide,  Reporting 
and  recordkeeping  requirements.  Sulfur 
dioxide,  Volatile  organic  compounds. 

Dated:  April  6, 1999. 
Laura  K.  Yoshii, 

Acting  Regional  Administrator,  Region  IX. 
(FR  Doc.  99-9469  Filed  4-15-99;  8:45  am] 
BIUJNG  COOE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IL174-1b;  FRL-6325-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

agency:  United  States  Enviroiunental 
Protection  Agency  (USEPA). 
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ACTION:  Proposed  rule. 


SUMMARY:  On  June  29, 1990,  USEPA 
promulgated  Federal  stationary  source 
volatile  organic  compound  (VOC) 
control  measures  representing 
reasonably  available  control  technology 
(RACT)  for  emission  sources  (including 
the  miscellaneous  organic  chemical 
manufacturing  processes  at  the  Stepan 
Company  Millsdale  Plant  (Stepan) 
manufacturing  facility  in  Elwood, 
Illinois)  located  in  six  northeastern 
Illinois  (Chicago  area)  counties.  At 
Stepan's  request  USH'A  agreed  to 
reconsider  its  rule  as  it  applied  to 
Stepan  and  on  October  1, 1993, 
proposed  a  site-specific  rule  for  Stepan. 
USEPA  subsequently  approved  three 
VOC  rules  submitted  by  the  Illinois 
Environmental  Protection  Agency  that 
are  collectively  applicable  to  all  of 
Stepan's  VOC  sources  that  would  have 
been  subject  to  the  PIP.  USEPA  is 
proposing  to  revoke  the  Federally 
promulgated  rules,  as  they  apply  to 
Stepan.  and  replace  them  with  the 
Illinois  rules  that  have  been  previously 
approved  and  apply  to  Stepan.  In  the 
final  rules  section  of  this  Federal 
Register,  USEPA  is  revoking  the 
Federally  promulgated  rules,  as  they 
apply  to  Stepan,  and  replacing  them 
with  the  Illinois  rules  that  have  been 
previously  approved  and  apply  to 
Stepan.  This  is  being  done  as  a  direct 
final  rule  without  prior  proposal 
because  USEPA  views  this  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
is  set  forth  in  the  direct  final  rule.  The 
direct  final  rule  will  become  effective 
without  further  notice  imless  USEPA 
receives  relevant  adverse  written 
comments  or  a  request  for  a  public 
hearing  on  this  action.  Should  USEPA 
receive  such  comment,  it  will  publish  a 
timely  withdrawal  informing  the  public 
that  the  direct  final  rule  will  not  take 
effect  and  such  public  comment 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  If  no  adverse  written 
comments  or  request  for  a  public 
hearing  are  received,  the  direct  final 
rule  will  take  effect  on  the  date  stated 
in  that  document  and  no  further  activity 
will  be  taken  on  this  proposed  rule. 
USEPA  does  not  plan  to  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Written  comments  or  a  request 
for  a  public  hearing  on  this  action  must 
be  received  on  or  before  May  17, 1999. 

ADDRESSES:  Written  comments  shoiUd 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regiilation  Development  Section,  Air 


Programs  Branch  (AR-18J),  Air  and 
Radiation  Division,  U.  S.  Environmental 
Protection  Agency,  n  West  Jackson 
Boulevard,  Chicago,  Illinois,  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Rosenthal,  Air  Programs  Branch 
(AR-18J),  Environmental  Protection 
Agency,  Region  5,  71  West  Jackson 
Boulevard,  Chicago,  Illinois  60604,(312) 
886-6052. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  record  keeping 
requirements. 

Dated:  April  9, 1999. 
Carol  M.  Browner, 
AdministratoT. 

(FR  Doc.  99-9467  Filed  4-15-99;  8:45  am] 
BiLUNG  CODE  esao-so-u 


ENYIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA  1 1 4-4085;  FRL-6325-4] 

Approval  and  Promulgation  of  Air 
Quality  hnplamantatlon  Plana; 
Pannaylvania;  Approval  of  Raviaion  to 
tha  1990  Baaayaar  Emiaaion  Inventory 
for  Ona  Source 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the 
Commonwealth  of  Pennsylvania  State 
Implementation  Plan  (SIP)  submitted  by 
the  Pennsylvania  Department  of 
Environmental  Protection  (PADEP)  on 
April  8, 1998.  This  revision  consists  of 
including  the  carbon  monoxide  (CO), 
volatile  organic  compoimds  (VOCs)  and 
nitrogen  oxides  (NOx)  emissions  from 
Rockwell  Heavy  Vehicles,  Inc.,  New 
Castle  Forge  Plant,  in  Lawrence  County 
(Rockwell)  in  the  point  source  portion 
of  Pennsylvania's  1990  baseyear 
emission  inventory.  The  intended  effect 
of  this  action  is  to  grant  approval  of  the 
revision  to  the  1990  baseyear  inventory 
and  in  so  doing  to  render  Rockwell's 
emissions  eligible  for  consideration  as 
emission  reduction  credits  (ERCs)  in 
accordance  with  the  Pennsylvania  SIP. 
EPA  is  approving  the  revision  to  the 
1990  baseyear  emissions  inventory  for 
Rockwell  in  accordance  with  the 


requirements  of  the  Clean  Air  Act.  In 
the  "Rules  and  Regulations"  section  of 
this  Federal  Register,  EPA  is  approving 
the  State's  SIP  submittal  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  A  more  detailed  description  of  the 
state  submittal  and  EPA's  evaluation  are 
included  in  a  Technical  Support 
Document  (TSD)  prepared  in  support  of 
this  rulemaking  action.  A  copy  of  the 
TSD  is  available,  upon  request,  from  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  doounent.  If 
EPA  receives  no  adverse  comments, 
EPA  will  not  take  further  action  on  this 
proposed  rule.  If  EPA  receives  adverse 
comments,  EPA  will  withdraw  the 
direct  final  rule  and  it  will  not  take 
effect.  EPA  will  address  all  public 
comments  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  May  17, 1999. 

ADDRESSES:  Written  comments  should 
be  addressed  to  David  Arnold,  Chief, 
Ozone  and  Mobile  Sources  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  ni.  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  Air 
and  Radiation  Docket  and  Information 
Center,  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW,  Washington, 
DC  20460;  and  the  Pennsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality,  P.O. 
Box  8468,  400  Market  Street,  Harrisburg, 
Pennsylvania  17105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janice  M.  Lewis,  (215)  814-2185,  at  the 
EPA  Region  III  address  above,  or  via  e- 
mail  at  lewis.janice@epa.gov.  While 
information  may  be  requested  via  e- 
mail,  any  comments  must  be  submitted 
in  writing  to  the  EPA  Region  III  address 
above. 

SUPPt-EMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 
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Dated:  April  5, 1999. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator.  Region  III. 
(FR  Doc.  99-9465  Filed  4-16-99;  8:45  am) 

BILUNO  CODE  SS60-40-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA129-4083b;  FRL-6323-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Approval  of  VOC  RACT 
Determinations  for  Individual  Sources 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Pennsylvania  state  implementation  plan 
(SIP)  submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP) .  The  revisions  impose 
reasonably  available  control  technology 
(RACT)  to  reduce  volatile  organic 
compoimds  (VOC)  from  six  (6)  major 
sources  located  in  Pennsylvania.  EPA  is 
proposing  these  revisions  to  impose 
RACT  requirements  in  accordance  with 
the  Clean  Air  Act. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  submittals  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
more  detailed  description  of  PADEP's 
submittals  and  EPA's  evaluation  are 
included  in  a  Technical  Support 
Dociunent  (TSD)  prepared  in  support  of 
this  rulemaking  action.  A  copy  of  the 
TSD  is  available,  upon  request,  from  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  document.  If 
EPA  receives  no  adverse  comments, 
EPA  will  not  take  further  action  on  this 
proposed  rule.  If  EPA  receives  adverse 
comments,  EPA  will  withdraw  the 
direct  final  rule  and  it  will  not  take 
effect.  EPA  will  address  all  public 
comments  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  by  May  17, 1999. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Kathleen 
Henry,  Air  Protection  Division, 
Mailcode  3AP11,  U.S.  Environmental 


Protection  Agency,  Region  HI,  1650 
Arch  Street.  Philadelphia,  Pennsylvania 
19103.  Copies  of  the  documents  relevant, 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  HI,  1650  Arch  Street, 
PhSadelphia,  Pennsylvania  19103;  and 
the  Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality  Control,  P.O.  Box  8468,  400 
Market  Street,  Harrisburg,  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Miller,  (215)  814-2068,  at  the 
EPA  Region  III  office  or  via  e-mail  at 
miller.linda@epa.gov.  While 
information  may  be  requested  via  e- 
mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  III  address. 
SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  with  die  same  title  that  is  located 
in  the  "Rules  and  RegiUations"  section 
of  this  Federal  Register  publication. 

Dated:  April  5.  1999 
Thomas  Voltaggio, 
Acting  Regional  Administrator, 
Region  III. 
[FR  Doc.  99-9463  Filed  4-15-99;  8:45  am] 

BHiJNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  63 

[AD-FRL-6326-3] 

BiN2060-A128 

Hazardous  Air  Pollutants:  Amendment 
to  Regulations  Governing  Equivalent 
Emission  Limitations  by  Permn 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  amendments. 

SUMMARY:  On  May  20, 1994,  the  Agency 
promulgated  a  rule  in  the  Federal 
Register  (59  FR  26429)  governing  the 
establishment  of  equivalent  emission 
limitations  by  permit,  piusuant  to 
section  112(j)  of  the  Clean  Air  Act  (Act). 
After  the  effective  date  of  a  Title  V 
permit  program  in  a  State,  each  owner 
or  operator  of  a  major  source  in  a  source 
category  for  which  the  EPA  was 
scheduled,  but  failed,  to  promulgate  a 
section  112(d)  emission  standard  will  be 
required  to  obtain  an  equivalent 
emission  limitation  by  permit.  The 
permit  application  must  be  submitted  to 
the  Title  V  permitting  authority  18 
months  after  the  EPA's  missed 


promulgation  date.  This  action  proposes 
to  amend  the  original  Regulations 
Governing  Equivalent  Emission 
Limitations  by  Permit  rule  to  delay  the 
section  112(j)  permit  application 
deadline  for  all  7-year  source  categories 
listed  in  the  regulatory  schedule  until 
December  15,  1999.  This  action  is 
needed  to  alleviate  unnecessary 
paperwork  for  both  major  source  owners 
or  operators  and  permitting  agencies. 
EPA  does  not  consider  this  amendment 
to  be  controversial  and  does  not 
anticipate  receiving  adverse  comments. 
Because  timely  relief  from  the  existing 
application  deadline  is  essential,  this 
amendment  is  being  issued  as  a  direct 
final  rule  in  the  final  rules  section  of 
this  Federal  Register.  EPA  will  consider 
any  adverse  comments  concerning  the 
direct  final  rule  to  also  be  adverse 
comments  concerning  this  proposal.  If 
EPA  does  not  receive  timely  adverse 
comments  concerning  this  proposal  or 
the  accompanying  direct  final  rule,  or  a 
timely  request  for  a  public  hearing  on 
this  proposal,  we  will  take  no  further 
action  with  respect  to  this  proposal,  and 
the  direct  final  rule  will  become  final  on 
May  17, 1999. 

DATES:  Comments.  EPA  will  accept 
comments  regarding  this  proposal  on  or 
before  April  26, 1999.  Additionally,  a 
public  hearing  regarding  this  proposal 
will  be  held  if  anyone  requesting  to 
speak  at  a  public  hearing  contacts  the 
EPA  by  April  23, 1999.  If  a  hearing  is 
requested,  the  hearing  will  be  held  at 
the  EPA  Office  of  Administration 
Auditorium,  Research  Triangle  Park,  NC 
on  May  3, 1999  beginning  at  10:00  a.m. 

ADDRESSES:}  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  No.  A-93-32  (see 
docket  section  below).  Room  M-1500, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  S.W.,  Washington,  D.C. 
20460.  EPA  requests  that  a  separate 
copy  also  be  sent  to  the  contact  person 
listed  below. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  EPA's  Office 
of  Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina  on  May  3, 
1999  beginning  at  10  a.m.  Persons 
requesting  to  speak  at  or  interested  in 
attending  a  public  hearing  concerning 
this  proposal  should  contact  Mr.  James 
Szykman  or  Mr.  David  Markwordt, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-2452 
(Szykman)  or  (919)  541-0837 
(Markwordt). 
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Docket.  Docket  No.  A-93-32, 
containing  the  supporting  information 
for  the  original  Regulations  Governing 
Equivalent  Emission  Limitations  by 
Permit  rule  is  available  for  public 
inspection  and  copjring  between  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday,  at  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
401  M  Street,  S.W.,  Washington,  D.C. 
20460,  or  by  calling  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying. 

An  electronic  version  of  this  rule  is 
available  for  download  through  the  EPA 
web  site  at:  http://www.epa.gov/ttn/ 
oarpg.  For  further  information  and 
general  questions  regarding  the 
Technology  Transfer  Network 
(TTNWEB),  call  Mr.  Hersch  Rorex  (919) 
541-5637  or  Mr.  Phil  Dickerson  (919) 
541-4814. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

James  Szykman  or  Mr.  David 
Markwordt,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
(919)  541-2452  (Szykman)  or  (919)  541- 
0837  (Markwordt). 

SUPPLEMENTARY  INFORMATION:  If  EPA 
does  not  receive  timely  adverse 
comments  or  a  timely  hearing  request 
concerning  this  proposed  rule,  no 
further  action  wiU  be  taken  concerning 
this  proposal,  and  the  direct  final  nde 
in  the  final  ndes  section  of  this  Federal 
Register  will  automatically  go  into  effect 
on  the  date  specified  in  that  rule.  If  EPA 
receives  timely  adverse  comment  or  a 
timely  hearing  request,  we  will  publish 
a  withdrawal  in  the  Federal  Register 
informing  the  pubUc  that  the  direct  final 
rule  will  not  take  effect.  In  that  event, 
we  will  address  all  public  comments  in 
a  subsequent  final  rule  based  on  this 
proposal.  The  EPA  will  not  provide 
further  opportunity  for  public  comment 
on  this  action.  All  parties  interested  in 
commenting  on  this  amendment  must 
do  so  at  this  time. 

Electronic  comments  and  data  may  be 
submitted  by  sending  electronic  mail  (e- 
mail)  to:  a-and-r- 
docket@epamail.epa.gov.  Submit 
comments  as  an  ASCII  file,  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  diskette  in  Word 
Perfect  5.1  or  6.1  or  ACSn  file  format. 
Identify  all  comments  and  data  in 
electronic  form  by  the  docket  niunbers 
A-93-22.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  electronic  mail.  Electronic 
comments  may  be  filed  oidine  at  many 
Federal  Depository  Libraries. 


EPA  is  proposing  to  extend  the 
section  112(j)  permit  application  filing 
deadline  for  all  emission  standards  in 
the  7-year  category  fitam  May  15, 1999 
until  December  15, 1999.  For  an 
additional  explanation  of  the  nature  of 
the  proposed  amendment,  the  detailed 
rationale  supporting  the  amendment, 
and  the  rule  provision,  see  the 
information  provided  in  the  direct  final 
rule  in  the  final  rules  section  of  this 
Federal  Register. 

AdministratiTe 

A.  Docket 

The  docket  for  this  regulatory  action 
is  A-93-32,  the  same  docket  as  the 
original  final  rule,  and  a  copy  of  the 
proposed  amendment  to  the  final  rule 
will  be  included  in  the  docket.  The 
principle  purposes  of  the  docket  are:  (1) 
To  allow  interested  parties  a  means  to 
identify  and  locate  doomients  so  that 
they  can  effectively  participate  in  the 
rulemaking  process;  and  (2)  to  serve  as 
the  record  in  case  of  judicial  review 
(except  for  interagency  review 
materials)  (section  307(d)(7)(A)  of  the 
Act).  The  docket  is  available  for  public 
inspection  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  the  location  of  which  is  given  in 
the  ADDRESSES  section  of  this  doomient. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  doomient  will  be 
prepared  by  EPA  (ICR  No.  1648.02  )  and 
a  copy  will  be  available  from  Sandy 
Farmer  by  mail  at  OP  Regulatory 
Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137):  401  M  St.,  S.W.;  Washington.  DC 
20460,  by  email  at 

farmer.sandy@epamail.epa.gov,  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  downloaded  off  the  internet  at  bttp:/ 
/www.epa.gov/icr.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

Section  112(j)  of  the  Clean  Air  Act  as 
amended  in  1990  (CAAA)  requires  a 
source  to  submit  a  permit  application  if 
EPA  fails  to  promulgate  a  MACT 
standard  for  a  category  of  subcategory  of 
major  soiux:es  on  schedule.  The  permit 
application  is  used  by  the  permitting  to 
issue  permits  containing  maximum 
achievable  control  technology  (MACT) 
emission  limitation  on  a  case-by-case 
(source-by-source)  basis,  equivalent  to 
what  would  have  been  promulgated  by 
EPA.  The  requirement  to  submit  the 


permit  application  is  not  volimtary. 
Section  112(j)  of  the  CAAA  contains  the 
need  and  authority  for  this  information 
collection.  [42  U.S.C.  7401  (et.  seq.)  as 
amended  by  Pub.  L.  101-549).  Any 
information  submitted  to  a  permitting 
authority  with  a  claim  of  confidentiality 
is  to  be  safeguarded  according  to 
policies  in  40  CFR  Chapter  1,  Part  2, 
Subpart  B — Confidentiality  of  Business 
Information. 

The  total  estimated  burden,  which 
includes  all  activities  associated  with 
the  respondents  or  government 
agencies,  is  $1,323,000  and  46,339 
hours.  This  collection  of  information 
has  an  estimated  reporting  burden  of 
171  hours  per  respondent  and  140  hours 
per  permitting  agency.  The  permit 
application  is  a  one  time  occurrence 
along  with  the  issuance  of  the  permit  by 
the  permitting  agency.  This  estimated 
cost  per  respondent  is  $4,600  and 
$4,300  per  permitting  agency. 

Burden  means  the  toUl  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
nimibers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

C.  Under  E.O.  12866:  The  Unfunded 
Mandates  Reform  Act  of  1995,  the 
Regulatory  Flexibility  Act,  and  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

Because  the  regulatory  revisions  that 
are  the  subject  of  today's  notice  would 
delay  an  existing  requirement,  this 
action  is  not  a  "significant"  regulatory 
action  within  the  meaning  of  Executive 
Order  12866,  and  does  not  impose  any 
Federal  mandate  on  State,  local  and 
tribal  governments  or  the  private  sector 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Further, 
the  EPA  has  determined  that  it  is  not 
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necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  action  under  the  Regulatory 
Flexibility  Act  and  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  The  regulatory  change  proposed 
here  is  expected  to  reduce  regulatory 
burdens  on  small  businesses,  and  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  certifies  that  the  proposed 
amendment  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

D.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995,  the  EPA  must  consider  the 
use  of  "voluntary  consensus  standards," 
if  available  and  applicable,  when 
implementing  policies  and  programs, 
unless  it  would  be  "inconsistent  with 
applicable  law  or  otherwise 
impractical."  The  intent  of  the  National 
Technology  Transfer  and  Advancement 
Act  is  to  reduce  the  costs  to  the  private 
and  public  sectors  by  requiring  federal 
agencies  to  draw  upon  any  existing, 
suitable  technical  standards  used  in 
commerce  or  industry. 

A  "volujatary  consensus  standard"  is 
a  technical  standard  developed  or 
adopted  by  a  legitimate  standards- 
developing  organization.  The  Act 
defines  "technical  standards"  as 
"performance-based  or  design-specific 
technical  specifications  and  related 
management  systems  practices."  A 
legitimate  standards-developing 
organization  must  produce  standards  by 
consensus  and  observe  principles  of  due 
process,  openness,  and  balance  of 
interests.  Examples  of  organizations  that 
are  regarded  as  legitimate  standards- 
developing  organizations  include  the 
American  Society  for  Testing  and 
Materials  (ASTM),  International 
Organization  for  Standardization  (ISO), 
International  Electrotechnical 
Commission  (lEC),  American  Petroleum 
Institute  (API),  National  Fire  Protection 
Association  (NFPA)  and  Society  of 
Automotive  Engineers  (SAE). 

Since  today's  action  does  not  involve 
the  establishment  or  modification  of 
technical  standards,  the  requirements  of 
the  National  Technology  Transfer  and 
Advancement  Act  do  not  apply. 

E.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  entitled 
Protection  of  Children  fit>m 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  nUe  that  (1)  OMB 


determines  is  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  EPA  determines 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
envirorunental  health  or  safety  aspects 
of  the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

These  regulatory  revisions  are  not 
subject  to  Ae  Executive  Order  because 
it  is  not  economically  significant  as 
defined  in  E.O.  12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children. 

F.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  luiless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govermnents,  or  EPA  considts  with 
diose  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  luiiquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  These  rule 
revisions  impose  no  enforceable  duties 
on  these  entities.  Rather,  these  rule 
revisions  reduce  burdens  associated 
with  certain  regulatory  requirements. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 


G.  Executive  Order  12875:  Enhancing 
the  Intergovernmental  Partnership 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  vdth  those  govenmients.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  locel  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  changes  do  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  changes  do  not 
impose  any  enforceable  duties  on  these 
entities.  Rather,  the  rule  changes  reduce 
burden  for  certain  regulatory 
requirements.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practices  and 
procedures.  Air  pollution  control, 
Hazardous  substances. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

Dated:  April  12, 1999. 
Carol  M.  Brovmer, 

Administrator. 

[FR  Doc.  99-9572  Filed  4-15-99;  8:45  am] 
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ACTION:  Proposed  rule. 


summary:  We  propose  to  find  that  the 
Beaumont/Port  Arthur  moderate  ozone 
nonattamment  area  has  failed  to  attain 
the  one-hour  ozone  National  Ambient 
Air  Quality  Standard  (NAAQS).  This 
proposed  finding  is  based  on  the 
requirements  of  the  Federal  Clean  Air 
Act  {the  Act),  and  our  review  of 
monitored  air  quality  data  from  the  area. 
If  we  take  final  action  on  this  proposed 
finding,  the  area  would  be  reclassified 
as  a  serious  ozone  nonattainment  area. 
Alternatively,  we  are  proposing  to 
extend  the  area's  attainment  date,  if 
Texas,  by  November  15, 1999.  submits 
a  SIP  that  meets  EPA's  July  1998 
transport  policy.  If  Texas  submits  a  SIP 
meeting  these  requirements,  we  will 
issue  a  supplemental  proposal  to  extend 
the  area's  attainment  date,  as 
appropriate. 

DATES:  We  must  receive  comments  on  or 
before  May  17, 1999. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Lt.  Mick  Cote,  EPA  Region 
6, 1445  Ross  Avenue,  Suite  1200,  Dallas, 
Texas  75202. 

Copies  of  the  Beaiunont/Port  Arthur 
monitored  air  quality  data  analyses, 
guidance  on  extension  of  attainment 
dates  in  downwind  transport  areas,  our 
technical  support  document,  and  other 
relevant  documents  used  in  support  of 
this  proposal,  are  available  at  the 
following  addresses  for  inspection 
diuing  normal  business  hours: 
Environmental  Protection  Agency,  Air 
Planning  Section,  1445  Ross  Avenue, 
Suite  700,  Dallas,  Texas  75202;  Texas 
Natural  Resource  Conservation 
Commission,  12124  Park  35  Circle, 
Austin,  Texas  78753.  Please  contact  the 
appropriate  office  at  least  24  hours  in 
advance. 

FOR  FURTHER  INFORMATKM:  Lt.  Mick  Cote 
at  (214)  665-7219. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  What  action  are  we  taking  today? 


n.  What  are  the  National  Ambient  Air 

Quality  Standards? 
in.  What  is  the  NAAQS  for  ozone? 

IV.  What  is  the  Beaumont/Port  Arthur  ozone 

nonattainment  area? 

V.  Why  is  the  Beaumont/Port  Arthur  area 

currently  classified  as  moderate? 

VI.  Why  is  EPA  proposing  to  reclassify  the 

Beaumont/Port  Arthur  area? 

VII.  Has  air  quality  improved  in  the 
Beaumont/Port  Arthur  area  in  recent 
years? 

Vm.  What  would  a  reclassification  mean  for 

Beaumont/Port  Arthur? 
DC  Can  an  extension  of  the  attainment  date 

be  granted  based  on  1996  air  quality 

datai 

X.  What  is  EPA's  new  policy  regarding 

extension  of  attainment  dates  for 
downwind  transport  areas? 

XI.  What  does  the  July  1998  Transport  policy 

require  Texas  to  do? 

XII.  Can  Beaumont/Port  Arthur  qualify  for  an 
attainment  date  extension  under  the 
transport  policy? 

Xni.  When  will  EPA  make  a  final  decision  on 
whether  to  bump-up  or  grant  an 
extetision  for  the  Beaumont/Port  Arthur 
area? 

Xrv.  If  the  Beaumont/Port  Arthur  area  is 
reclassified,  what  would  its  new 
schedule  be? 

XV.  Administrative  Requirements. 

I.  What  Action  Are  We  Taking  Today? 

We  are  proposing  to  find  pursuant  to 
section  181(b)(2)  of  the  Clean  Air  Act 
that  the  Beaumont/Port  Arthur  area  has 
failed  to  attain  the  ozone  one-hoiu- 
NAAQS  by  the  date  prescribed  under 
the  Act  for  moderate  ozone 
nonattainment  areas,  or  November  15, 
1996.  If  we  finalize  this  finding,  the 
Beaumont/Port  Arthiu  area  wiU  be 
reclassified  from  moderate 
nonattainment  to  serious 
nonattainment. 

Alternatively,  we  are  proposing  to 
extend  the  attainment  date,  providing 
that  Texas  meets  the  criteria  of  our  July 
16, 1998  transport  policy.  Guidance  on 
Extension  of  Attainment  Dates  for 
Downwind  Transport  Areas.  If  Texas 
submits  a  SIP  by  November  15, 1999, 
that  meets  the  July  1998  transport 

Table  1.— Summary  of  Ozone  NAAQS 


policy,  we  will  issue  a  supplemental 
proposal  in  a  Federal  Re^ster  notice  to 
extend  the  Beaumont/Port  Arthur  area's 
attaiiunent  date  as  appropriate.  If  Texas 
does  not  submit  by  November  15, 1999, 
a  SIP  that  meets  the  July  1998  transport 
policy,  or  fails  to  submit  a  SIP  by  this 
date,  we  would  finalize  this  proposed 
finding  of  failure  to  attain,  and  die 
Beaumont/Port  Artfaiu'  area  would  be 
reclassified  as  a  serious  ozone 
nonattainment  area. 

n.  What  Are  the  National  Ambient  Air 
Quality  Standards? 

We  have  set  NAAQS  for  six  air 
pollutants:  Carbon  Monoxide  (CO),  Lead 
(Pb),  Nitrogen  Dioxide  (NO2),  Ozone 
(O3).  Particulate  matter  (PM),  and  Sulfur 
Dioxide  (SOz).  The  Act  requires  us  to  set 
these  NAAQS  at  levels  that  protect 
public  health  and  welfare  with  an 
adequate  margin  of  safety.  These 
NAAQS  provide  information  to  the 
American  people  about  whether  the  air 
in  their  community  is  healthful.  Also, 
the  NAAQS  present  state  and  local 
governments  with  the  minimum 
pollutant  concentradons  allowed  to 
achieve  clean  air. 

For  several  pollutants,  there  are  two 
types  of  NAAQS — primary  and 
secondary.  Primary  NAAQS  protect 
against  adverse  health  effects;  secondary 
NAAQS  protect  against  welfare  effects, 
such  as  damage  to  farm  crops  and 
vegetation  and  damage  to  buildings. 
Because  different  pollutants  have 
varying  effects,  the  form  of  NAAQS  also 
varies.  Some  pollutants  have  NAAQS 
for  both  long-term  and  short-term 
averaging  times.  The  short-term  NAAQS 
are  designed  to  protect  against  acute,  or 
short-term,  health  effects,  while  the 
long-term  NAAQS  were  established  to 
protect  against  chronic  health  effects. 

m.  What  Is  the  NAAQS  for  Ozone? 

The  NAAQS  for  ozone  is  expressed  in 
two  forms,  which  are  referred  to  as  the 
one-hour  and  8-hour  standards.  Table  1 
summarizes  the  ozone  NAAQS. 


Standard 

Value 

Type 

Method  of  compliance 

One-hour 

0.12  ppnri  

Primarv  and  Secondary 

Must  not  be  exceeded  on  average  more  than  one  day  per  year  over  any 

three-year  period. 
The  3-year  average  of  the  annual  fourth-highest  daily  maxinium  8-hour 

average  ozone  concentration  measured  at  each  monitor  within  an 

area. 

8-hour  

0.08  ppm  

Primarv  and  Secondary 

The  one-hour  ozone  NAAQS  of  0.12 
parts  per  million  has  existed  since  1979. 
The  8-hour  ozone  NAAQS  was 
promulgated  by  EPA  on  July  18, 1997 
(62  FR  38856).  The  one-hour  ozone 


NAAQS  continues  to  apply  for  existing 
nonattainment  areas  until  these  areas 
attain  the  one-hour  ozone  NAAQS  (40 
CFR  50.9(b)).  It  is  the  classification  of 
the  Beaumont/Port  Arthur  area  relative 


to  the  one-hour  ozone  NAAQS  that  is 
addressed  in  this  docimient. 
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IV.  What  Is  the  Beaumont/Port  Arthnr 
Ozone  Nonattainment  Area? 

The  Beaumont/Port  Arthur  moderate 
ozone  nonattainment  area  is  located  in 
Southeast  Texas,  and  consists  of  Hardin, 
Jefferson,  and  Orange  Coimties. 

V.  Why  Is  the  Beaumont/Port  Arthur 
Area  Currently  Classified  as  Moderate? 

Each  ozone  area  designated 
nonattaiiunent  for  the  one-hour  ozone 
standard  prior  to  enactment  of  the  1990 
Act  Amendments  was  designated 
nonattainment  by  operation  of  law  upon 
enactment  of  the  1990  Amendments. 
Under  section  181(a)  of  the  Act,  each 
ozone  area  designated  nonattainment 
imder  section  107(d)  was  also  classified 
by  operation  of  law  as  "marginal," 
"moderate,"  "serious,"  "severe,"  or 
"extreme,"  depending  on  the  severity  of 
the  area's  air  quality  problem.  The 
design  value  for  an  area  is  represented 
by  the  fourth  highest  one-hour  daily 
monitored  ozone  level  in  a  given  three- 
year  period.  Table  2  provides  the  design 
value  ranges  for  each  nonattainment 
classification.  Ozone  nonattainment 
areas  with  design  values  between  0.138 
and  0.160  parts  per  million  (ppm),  such 
as  the  Beaumont/Port  Arthur  area,  were 
classified  as  moderate.  >  These 
nonattainment  designations  and 
classifications  were  codified  in  40  CFR 
part  81  (see  56  FR  56694.  November  6, 
1991). 


Table  2.— Ozone  Nonattainment 
Classifications 


Area  class 

Design  value 
(ppm) 

Attainment 
date 

Marginal 

Moderate  ... 

Serious  

Severe  

Extreme  

0.121  up  to  0.138 
0.138  up  to  0.160 
0.160  up  to  0.180 
0.180  up  to  0.280 
0.280  and  at)ove 

11/15/93 
11/15/96 
11/15/99 
11/15/05 
11/15/10 

States  containing  areas  that  were 
classified  as  moderate  nonattainment 
were  required  to  submit  SIPs  which 
required  control  measures  to  reduce 
emissions,  and  to  provide  for  attainment 
of  the  ozone  standard  no  later  than 
November  15, 1996.  Moderate  area  SIP 
requirements  are  found  primarily  in 
section  182(b)  of  the  Act. 

VI.  Why  Is  EPA  Proposing  To  Reclassify 
the  Beaumont/Port  Arthur  Area? 

Section  181(b)(2)  of  the  Act  provides 
that  we  determine,  within  6  months 
following  the  applicable  attainment 
date,  whether  an  ozone  nonattaiiunent 
area  has  attained  the  one-hour  ozone 
standard.  If  we  find  that  the 
nonattainment  area  has  failed  to  attain 
the  one-hour  ozone  standard  by  the 
applicable  attainment  date,  then  we  are 
to  publish  a  notice  in  the  Federal 
Register  identifying  the  area  that  we 
have  determined  has  failed  to  attain, 
and  the  appropriate  reclsissification.  In 
the  case  of  Beaumont/Port  Arthur,  we 
have  yet  to  make  the  determination  as 
described  above. 

We  make  attainment  determinations 
for  ozone  nonattainment  areas  using 


quality-assured  air  quality  data.  In  the 
case  of  the  Beaumont/Port  Arthur  area, 
the  attainment  determination  is  based 
on  1994-1996  air  quality  data.  The  data 
show  that  for  1994-1996  four 
monitoring  sites  averaged  more  than  one 
exceedance  day  per  year.  We  propose  to 
determine  that  the  Beaumont/Port 
Arthur  area's  air  quality  has  not  met  the 
one-hour  ozone  NAAQS  by  November 
15, 1996,  based  upon  all  quality-assured 
air  quality  data  available  to  us  for  the 
years  1994-1996. 

Oui  data  includes  all  data  available 
from  the  State  and  local/national  air 
monitoring  (SLAM/NAMS)  network  as 
submitted  to  our  Aerometric 
Information  Retrieval  System,  and  all 
data  available  to  us  from  special 

purpose  monitoring  (SPM)  sites  that 

meet  our  monitor  siting  criteria  (40  CFR 
58.13).  Oiur  policy  on  the  use  of  ozone 
SPM  data  is  described  in  the  August  22, 

1997,  Memorandum  from  John  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  to  Regional  Air 
Directors,  entitled.  Agency  Policy  on  the 
Uae  of  Ozone  Special  Purpose 
Monitoring  Data. 

Table  3  lists  the  niunber  of  recorded 
exceedances  of  the  one-hour  ozone 
standard  at  each  SLAMS/SPM 
monitoring  site  in  the  Beaximont/Port 
Arthur  area  for  the  period  1994  through 

1998,  and  each  monitor's  design  value 
for  that  period.  A  complete  listing  of  the 
ozone  exceedances  at  each  monitor  as 
well  as  EPA's  calculations  of  the  design 
values  can  be  found  in  the  technical 
support  dociunent. 


Table  3:  Ozone  Exceedances  in  the  Beaumont/Port  Arthur  Area 


Type 

1994 

1995 

1996 

1997 

1998 

Site  Design  Value  (ppm) 

Site 

94-96 

95-97 

96-98 

Beaumont       

SLAMS 

SLAMS 

SLAMS 

SPM 

SPM 

SPM 

1 
0 
1 
2 
0 
2 

5 
5 
0 
1 
0 
6 

0 
0 
0 

7 
0 
0 

3 
0 
2 
2 
2 
2 

3 
0 
1 

0.128 

0.139 

0.12 

0.157 

0.109 

0.139 

0.133 
0.139 
0.121 
0.157 
0.104 
0.139 

0.133 

Port  Arthur- « 

West  Oranae          

0.118 
0.122 

^flhino                                                                       

Jefferson  Co.  Airport 

—We  do  not  tiave  any  data  for  1998  from  the  three  SPMs.  However,  data  from  the  SLAMS  sites  alone  indicates  continued  violation  of  the 
one-hour  ozone  NAAQS.  Although  our  decision  to  propose  reclassification  does  not  depend  on  the  SPM  data  for  1998,  we  have  requested  it 
from  the  State. 


If  we  finalize  this  proposed  action,  the 
new  classification  will  be  the  higher  of 
the  next  higher  classification  or  the 
classification  appropriate  to  the  design 
value  at  the  time  the  notice  of 
reclassification  is  published.  The  next 
highest  classification  for  the  Beaiunont/ 


'  The  Beaumont/Port  Arthur  area  (the  area)  was 
classified  as  a  serious  ozone  nonattainment  area  by 
EPA  on  November  6, 1991  (56  FR  56694).  However, 


Port  Arthur  area  is  serious.  The  design 
value  of  the  Beaumont/Port  Arthur  area 
at  the  time  of  the  proposed  finding  of 
failure  to  attain  is  based  on  air  quality 
monitoring  data  from  1996  through 
1998.  This  design  value  is  .133  ppm. 
This  design  value  correlates  with  a 


we  corrected  the  ozone  design  value  from  0.160 
ppm  to  0.158  ppm.  Pursuant  to  section  110(k)(6)  of 
the  Act,  which  allows  us  to  correct  our  actions,  we 


marginal  classification,  as  taken  from 
Table  2.  Since  the  next  higher 
classification  is  greater  than  what  the 
current  design  value  indicates,  the 
correct  classification  would  be  serious 
nonattainment  under  the  statutory 
scheme. 


corrected  the  classification  of  the  area  from  serious 
to  moderate  (61  FR  14496,  April  2, 1996). 


^Anenhani 
Maintenance 
listed  as  a  req 
nonattainmen 
Flexibility  Ai 
urbanized  are 
for  1990  (sucl 
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Vn.  Has  Air  Quality  Improved  in  die 
Beaumont^ort  Arthur  Area  in  Recent 
Yean? 

The  air  quality  in  the  Beaumont/Port 
Arthur  area  has  not  improved  in  recent 
years.  Two  of  the  three  SLAMS 
monitors  listed  in  Table  3  have  design 
values  that  have  increased  since  1994. 
Likewise,  two  of  the  three  SPM 
monitors  listed  in  Table  3  have  design 
values  that  have  increased  between 
1994  and  1997. 

Vm.  What  Would  a  Reclassification 
Mean  for  Beaumont/Poit  Arthur? 

The  Beaiunont/Port  Arthur  area 
would  need  to  reach  the  ozone  NAAQS 
as  expeditiously  as  practicable,  but  no 
later  than  November  15, 1999.  Texas 
would  also  need  to  submit  SIP  revisions 
addressing  the  serious  area 
requirements  for  the  one-hour  ozone 
standard  in  section  182(c)  of  the  Act 
The  requirements  for  serious  ozone 
nonattaiimient  areas  include,  but  are  not 
limited  to,  the  following:^ 

1.  Attainment  and  Reasonable  Further 
Progress  demonstrations. 

2.  Clean-fuel  vehicle  programs. 

3.  A  50  ton-per-year  major  source 
threshold. 

4.  More  stringent  new  source  review 
requirements. 

5.  An  enhanced  monitoring  program. 

6.  Transportation  Control  Measures. 

7.  Contingency  provisions. 

DL  Can  an  Extension  of  the  Attainment 
Date  Be  Granted  Based  on  1996  Air 
Quality  DaU? 

Two  mechanisms  exist  for  the 
Beaimiont/Port  Arthitt  area  to  obtain  an 
extension  of  its  attainment  date.  First,  a 
State  may  request,  and  at  our  discretion 
we  may  grant,  up  to  two  one-year 
attaiiunent  date  extensions.  We  may 
grant  an  extension  under  section 
181(a)(5)  of  the  Act  only  if: 

1.  The  State  has  complied  with  the 
reqiiirements  and  commitments 
pertaining  to  the  applicable 
implementation  plan  for  the  area. 

2.  The  area  has  measured  no  more 
than  one  exceedance  of  the  ozone 
NAAQS  at  any  monitoring  site  in  the 
nonattainment  area  in  the  year  in  which 
attainment  is  required. 

On  January  9, 1997,  the  Governor  of 
the  State  of  Texas  submitted  a  request 
for  a  one-year  extension  of  the 


attainment  date  for  the  Beaumont/Port 
Arthur  area.  The  request  was  based  on 
the  absence  of  exceedances  from 
SLAMS  data  in  the  area  in  1996. 
However,  the  area  had  more  than  one 
exceedance  at  the  Sabine  SPM  monitor 
in  1996,  and  numerous  exceedances  at 
SLAMS  and  SPM  sites  in  1997.  Since 
the  1996  and  1997  data  show  that  the 
area  foiled  to  attain,  and  Texas  has  not 
submitted  a  plan  providing  for 
attainment,  we  are  exercising  our 
discretion  to  not  grant  a  section 
181(a)(5)  extension.  However,  Texas  has 
another  mechanism  available  for 
obtaining  an  extension.  This  mechanism 
is  discussed  below. 

X.  What  Is  EPA's  New  Policy  Regarding 
Extension  of  Attainment  Dates  for 
Downwind  Transport  Areas? 

A  niunber  of  areas  in  the  country  that 
have  been  classified  as  moderate  or 
serious  are  affected  by  pollutants  that 
have  traveled  downwind  from  other 
areas.  For  these  downwind  areas, 
transport  of  pollutants  from  upwind 
areas  has  interfered  with  their  ability  to 
meet  the  ozone  standard  by  the  dates 
prescribed  by  the  Act.  As  a  result,  many 
of  these  areas,  such  as  Beaiunont/Port 
Arthur,  find  themselves  facing  the 
prospect  of  being  reclassified,  or 
"bumped  up,"  to  a  higher  classification 
for  foiling  to  meet  the  ozone  standard  by 
the  specified  date. 

On  July  16, 1998,  in  consideration  of 
these  foctors  and  the  realization  that 
many  areas  are  imable  to  meet  the 
mandated  attainment  dates  due  to 
transport  ^,  we  issued  a  policy 
memorandum  entitled  Guidance  on 
Extension  of  Air  Quality  Attainment 
Dates  for  Downwind  Transport  Areas. 
This  policy  outlines  the  criteria  by 
which  the  attainment  date  for  an  area 
may  be  extended. 

Our  July  1998  transport  policy  offers 
another  opportimity  for  Texas  to  request 
an  extension  of  the  attainment  date  for 


2  An  enhanced  vehicle  Inspection  and 
Maintenance  (I/M)  program  would  normally  be 
listed  as  a  requirement  for  a  serious  ozone 
nonattainment  area.  However,  the  Federal  I/M 
Flexibility  Amendments  of  1995  determined  that 
urbanized  areas  with  populations  less  than  200,000 
for  1990  (such  as  Beaumont/Port  Arthur)  are  not 
mandated  to  participate  in  the  I/M  program  (60  FR 
48033,  September  18, 1995). 


'  Through  a  two-year  effort  known  as  the  Ozone 
Transport  Assessment  Group  (OTAG),  the  EPA 
worked  in  partnership  with  the  37  easternmost 
states  and  the  District  of  Columbia,  industry 
representatives,  academia,  and  environmental 
groups  to  develop  recommended  strategies  to 
address  transport  of  ozone-forming  pollutants 
across  state  boundaries. 

On  November  7,  1997,  the  EPA  acted  on  OTAG's 
recommendations  and  issued  a  proposal  (the 
proposed  NOx  SIP  call,  62  FR  60318)  requiring  22 
states  and  the  District  of  Columbia  to  submit  state 
plans  addressing  the  regional  transport  of  ozone. 
These  state  plans,  or  SIPS,  will  decrease  the 
transport  of  ozone  across  state  boundaries  in  the 
eastern  half  of  the  United  States  by  reducing 
emissions  of  nitrogen  oxides  (a  precuirsor  to  ozone 
formation  known  as  NOx).  The  EPA  took  final 
action  on  the  NOx  SIP  call  on  October  27,  1998  (63 
FR  57356).  The  EPA  expects  the  final  NOx  SIP  call 
will  assist  many  areas  in  attaining  the  1-hour  ozone 
standard. 


the  Beaumont/Port  Arthiu  area.  This 
policy  draws  on  other  provisions  of  the 
Act  to  authorize  attainment  date 
extensions  for  downwind  transport 
areas. 

XI.  What  Does  the  July  1998  Transport 
Policy  Require  Texas  To  Do? 

This  transport  policy  outlines  the 
steps  Texas  will  need  to  take  in  order 
for  us  to  consider  extending  the 
Beaumont/Port  Arthur  area's  attainment 
date.  The  steps  we  believe  Texas  will 
need  to  take  include: 

1.  Demonstrate  that  the  Beaumont/ 
Port  Arthur  Area's  air  quality  is  affected 
by  transport  from  (a)  an  upwind  area  in 
Texas  with  a  later  attaiiunent  date,  or  (b) 
an  upwind  area  in  another  State,  which 
significantly  contributes  to  Beaumont/ 
Port  Arthur's  continued  ozone 
nonattainment. 

2.  Submit  to  us  an  approvable 
attainment  demonstration  by  November 
15, 1999.  This  demonstration  must 
show  that  the  Beaumont/Port  Arthur 
area  will  attain  as  expeditiously  as 
practicable,  but  no  later  than  the 
attainment  date  of  the  upwind  area. 

3.  Submit  any  additional  local  control 
measures  needed  for  expeditious 
attainment.  Any  additional  measures 
must  be  adopted  prior  to  November  15, 
1999. 

4.  Submit  proof  that  all  applicable 
local  control  measures  required  under 
the  moderate  classification  have  been 
adopted  and  implemented.  In  addition, 
submit  any  necessary  changes  to  the 
State's  existing  rules  for  control  of 
emissions  from  industrial  wastewater 
and  Synthetic  Organic  Chemical 
Industry  batch  processing  operations. 
Some  changes  may  be  needed  to  ensiu« 
that  these  rules  meet  our  Reasonably 
Available  Control  Technology 
requirements.  Any  necessary  changes 
must  be  adopted  prior  to  November  15, 
1999. 

5.  Provide  that  all  newly  adopted 
control  measures  will  be  implemented 
as  expeditiously  as  practical.  All 
measures  must  be  implemented  no  later 
than  the  date  that  the  upwind 
reductions  needed  for  attainment  will 
be  achieved. 

We  contemplate  that  when  we  act  to 
approve  an  area's  attainment 
demonstration,  we  will,  as  necessary, 
extend  that  area's  attainment  date  to  a 
date  appropriate  for  that  area  in  light  of 
the  schedule  for  achieving  the  necessary 
upwind  reductions.  The  area  would  no 
longer  be  subject  to  reclassification  or 
"bump-up"  for  failure  to  attain  by  its 
original  attainment  date  under  section 
181(b)(2). 
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Xn.  Can  Beaumont/Port  Arthur  Qualify 
for  an  Attainment  Date  Extension 
Under  the  Transport  Policy? 

It  is  premature  to  say  whether  or  not 
the  Beaumont/Port  Arthur  area  will 
qualify  for  an  attainment  date  extension 
under  the  July  1998  transport  policy. 
We  believe  that  the  area  may  be  affected 
by  upwind  transport.  However,  before 
the  Beaiunont/Port  Arthur  area  can 
qualify  for  an  attainment  date  extension 
under  the  July  1998  transport  policy,  all 
the  criteria  specified  in  the  transport 
policy  must  be  met. 

In  October  1998,  we  notified  the 
Governor  of  Texas  of  the  availability  of 
the  July  1998  transport  policy.  We  also 
requested  that  the  Governor  respond  to 
us  with  a  letter  committing  Texas  to 
meet  the  requirements  necessary  to 
qualify  for  an  attainment  date  extension 
under  the  July  1998  transport  policy  by 
November  15, 1999.  We  received  the 
Governor's  commitment  letter  on 
December  21, 1998, 

We  are  aware  that  local 
representatives  are  working  closely  with 
the  TNRCC  to  meet  the  requirements  of 
the  July  1998  transport  policy,  and  to 
improve  the  area's  air  quality.  Their 
efforts  have  already  resulted  in  the 
implementation  of  rules  for  oxides,  of 
nitrogen  in  the  Beaumont/Port  Arthur 
area. 

Xm.  When  Will  EPA  Make  a  Final 
Decision  on  Whether  To  Bump-Up  or 
Grant  an  Extension  for  the  Beaumont/ 
Port  Arthur  area? 

We  will  review  Texas'  proposed  SIP 
submittal  during  the  State's  public 
comment  period.  If  we  receive  it  by 
November  15, 1999,  we  will  publish  a 
document  in  the  Federal  Register  to 
address  the  approvability  of  the  SIP 
submittal.  If  we  propose  approval,  we 
would  also  propose  to  extend  the 
attaiimient  date  for  the  Beaumont/Port 
Arthur  area  to  an  appropriate 
expeditious  date.  However,  if  Texas  fails 
to  meet  the  requirements  of  the 
extension  policy  by  November  15, 1999, 
we  will  finalize  the  finding  of  failure  to 
attain,  and  the  Beaimiont/Port  Arthur 
area  will  be  reclassified  to  Serious 
nonattainment. 

XIV.  If  the  Beaumont/Port  Arthur  Area 
Is  Reclassified.  What  Would  Its  New 
Schedule  Be? 

If  the  Beaumont/Port  Arthur  area  is 
reclassified,  Texas  would  be  required  to 
submit  a  SIP  that  adopts  the  serious  area 
requirements.  Under  section  181(a)(1)  of 
the  Act,  the  new  attainment  deadline  for 
moderate  ozone  nonattainment  areas 
reclassified  to  serious  imder  section 
181(b)(2)  would  be  as  expeditious  as 


practicable  but  no  later  than  the  date 
applicable  to  the  new  classification,  i.e., 
November  15, 1999.  However,  for  the 
reasons  given  above,  we  do  not  expect 
to  take  final  action  on  this  proposed 
finding  imtil  after  November  15, 1999. 
This  will  allow  Texas  adequate  time  to 
make  a  demonstration  that  an  extension 
of  the  attainment  date,  instead  of  a 
reclassification,  would  be  appropriate 
under  the  transport  policy.  As  a 
practical  matter,  there  would  likely  be 
insufficient  time  for  Texas  to  submit  a 
new  attainment  demonstration  and 
actually  demonstrate  attaiiunent  of  the 
one-hour  ozone  NAAQS  by  November 
15, 1999. 

If  the  Beaumont/Port  Arthur  area  is 
reclassified,  and  if  we  do  not  act  until 
after  its  November  submittal,  it  will 
plainly  be  too  late  for  the  area  to 
demonstrate  attaiiunent  by  a  date  that 
will  have  already  passed.  We  believe 
that  the  impossibility  of  meeting  the 
November  15, 1999,  deadline  for  serious 
areas  requires  us  to  establish  a  new 
attaiimient  date  in  the  event  that  the 
area  is  reclassified  to  serious. 

November  15, 1999,  is  a  date  that  is 
impossible  to  set  as  a  date  for  the  area 
to  attain  and  for  Texas  to  have  made  a 
SIP  submission.  Since  it  is  impossible, 
the  principles  underlying  what  we  do 
for  areas  that  must  submit  15  percent 
plans  after  the  deadline  for  submission 
has  passed  should  apply  here. 
Consistent  with  what  we  have  done 
with  respect  to  setting  new  applicable 
deadlines  for  those  plans,  we  believe 
that  a  deadline  that  is  expeditious  as 
possible  would  be  appropriate. 

Section  182(i)  states  that  the 
Administrator  may  adjust  applicable 
deadlines  (other  than  attainment  dates) 
to  the  extent  such  adjustment  is 
necessary  or  appropriate  to  assure 
consistency  for  submission  of  the  new 
requirements  applicable  to  an  area 
which  has  been  reclassified.  Where  an 
attainment  date  has  already  passed  or  is 
otherwise  impossible  to  meet,  we 
believe  that  the  Administrator  may  also 
adjust  an  attainment  date  to  assure  fair 
and  equitable  treatment  consistent  with 
the  provisions  in  section  182(i), 
notwithstanding  the  parenthetical 
clause. 

We  also  note  another  provision  of  the 
Act  in  section  110(k){5)  pertaining  to 
findings  of  SIP  inadequacy  that  allows 
the  Administrator  to  adjust  attainment 
dates  when  such  have  passed.  Although 
this  latter  provision  is  not  directly 
applicable  to  a  reclassification,  we 
believe  that  the  provision  illustrates  a 
recognition  by  Congress  of  limited 
instances  in  which  it  becomes  necessary 
to  adjust  attainment  dates,  particularly 
where  it  is  otherwise  impossible  to  meet 


the  statutory  date.  For  the  Beaumont/ 
Port  Arthur  area,  we  are  proposing  to 
construct  a  schedule  consistent  with 
recent  reclassifications  of  other  areas. 
We  have  recently  reclassified  other 
moderate  ozone  nonattainment  areas, 
including  Santa  Barbara.  California; 
Phoenix,  Arizona;  and  Dallas-Fort 
Worth.  Texas.  In  these  cases,  the  new 
attainment  date  is  November  15, 1999. 
The  most  recent  reclassification  was  for 
the  Dallas-Fort  Worth  area.  We 
published  the  notice  reclassifying  this 
area  on  February  18, 1998,  thereby 
providing  approximately  21  months  for 
the  area  to  attain  the  standard.  We 
concluded  that  21  months  was  an 
adequate  period  for  a  moderate 
attainment  area  to  attain  the  standard 
where  the  new  attainment  date  had  not 
yet  lapsed,  but  where  there  was  less 
time  remaining  than  the  Act  had 
contemplated.  If  we  finalize  this 
proposed  reclassification,  we  suggest  an 
attainment  date  with  a  similar  time 
frame,  and  which  would  allow  Texas  an 
opportunity  to  make  submissions  to 
meet  the  serious  area  requirements  and 
implement  measures  to  attain  the 
standard. 

Applying  this  approach  to  the 
Beaumont/Port  Arthur  area  would  result 
in  a  new  attainment  date  21  months 
from  publication  of  the  final 
reclassification  notice.  We  welcome  any 
comments  on  the  appropriateness  of  this 
proposed  time  frame,  and  whether  a 
shorter  or  later  attainment  date  would 
be  more  appropriate. 

If  we  reclassify  the  Beaumont/Port 
Arthur  area,  we  must  also  address  the 
schedule  by  which  Texas  will  be 
required  to  submit  a  SIP  revision 
meeting  the  serious  area  requirements. 
We  propose  to  have  Texas  submit  this 
SIP  within  one  year  after  a  final  action 
on  the  reclassification  is  taken.  If  the 
submission  shows  that  the  area  can 
attain  the  ozone  NAAQS  sooner  than 
the  attainment  date  established  in  the 
final  reclassification  notice,  we  would 
adjust  the  attainment  date  to  reflect  the 
earlier  date,  consistent  with  the 
requirement  in  section  181(a)(1)  that  the 
NAAQS  be  attained  as  expeditiously  as 
practicable.  We  solicit  comments  on  this 
proposed  schedule. 

XIV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  (E.O.)  12866, 
entitled  Regulatory  Planning  and 
Review. 


Federal  Register /Vol.  64,  No.  73 /Friday.  April  16.  1999 /Proposed  Rules 


18869 


B.  Executive  Order  12875 

Under  E.O.  12875,  Enhancing  the 
Intergovernmental  Partnership,  the  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  E.O.  12875 
requires  EPA  to  provide  to  the  0MB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
state,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  imfunded 
mandates." 

Today's  proposals  would  not  create  a 
mandate  on  State,  local,  or  tribal 
governments.  These  proposals  do  not 
impose  any  enforceable  rules  on  any  of 
these  entities.  The  SIP  submission 
requirements  are  not  judicially 
enforceable.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
these  proposals. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

The  EPA  interprets  E.O.  13045  as 
applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
imder  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
These  proposals  are  not  subject  to  E.O. 
13045  because  they  are  not 
economically  significant  regulatory 


actions  as  defined  by  E.O.  12866.  These 
proposals  are  not  subject  to  E.O.  13045 
because  they  implement  a  previously 
promulgated  health  or  safety-based 
Federal  standard. 

D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  taibal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
siunmary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  tegulatiop-  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regxUatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  proposals  would  not 
significantly  or  imiquely  affect  the 
communities  of  Indian  tribal 
governments.  These  proposed  actions 
would  not  impose  any  requirement  that 
affects  Indian  tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
these  proposals. 

E.  Regulatory  Flexibility' Act 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
ndemaking  requirements,  luiless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  The 
proposal  to  reclassify  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  a 
finding  of  failure  to  attain  imder  section 
182(b)(2)  of  the  Act,  and  the 
establishment  of  a  SIP  submittal 
schedule  for  the  reclassified  area,  do 


not,  in  and  of  themselves,  directly 
impose  any  new  requirements  on  small 
entities.  See  Mid-Tex  Electric 
Cooperative,  Inc.  v.  FERC.  773  F.2d  327 
(D.C.  Cir.  1985)(agency's  certification 
need  only  consider  the  rule's  impact  on 
entities  subject  to  requirements  of  the 
rule).  Instead,  this  proposal  to  reclassify 
proposes  to  make  a  determination  and 
to  establish  a  schedide  for  States  to 
submit  SIP  revisions,  and  does  not 
propose  to  directly  regulate  any  entities. 
The  alternative  proposal  to  extend  the 
attdnment  date  ff  Texas  meets  the 
specified  criteria  does  not  directly 
impose  any  new  requirements  on  small 
entities.  To  the  extent  that  the  area  must 
adopt  new  regulations,  we  will  review 
the  effect  of  those  actions  at  the  time  the 
State  submits  those  regulations. 
Therefore,  I  certify  that  these  proposed 
actions  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  an^  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

Sections  202  and  205  do  not  apply  to 
today's  action  because  the  proposed 
determination  that  the  Beaumont/Port 
Arthur  area  failed  to  reach  attainment 
does  not,  in-and-of-itseff,  constitute  a 
Federal  mandate  because  it  does  not 
impose  an  enforceable  duty  on  any 
entity.  In  addition,  the  Act  does  not 
permit  EPA  to  consider  the  types  of 
analyses  described  in  section  202,  in 
determining  whether  an  area  has 
attained  the  ozone  standard  or  qualifies 
for  an  extension.  Finally,  section  203 
does  not  apply  to  today's  proposal 
because  the  SIP  submittal  schedule  and 
the  extension  of  the  attainment  date 
would  affect  only  the  state  of  Texas, 
which  is  not  a  small  government. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection,  Air 
pollution  control.  Area  designations  and 
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classifications,  National  parks, 
Wilderness  areas. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  April  6, 1999. 
Gregg  A.  Cooke, 

Regional  Administrator,  Begion  6. 

(FR  Doc.  99-9470  Filed  4-15-99;  8:45  am] 

BILUNQ  CODE  6560-5&-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  194 

[FRL-«327-2] 
RIN  2060-AG85 

Change  in  Dates  of  EPA  Inspection  of 
Transuranic  Waste  Characterization 
Systems  and  Processes  at  the  Rocky 
Flats  Environmental  Technology  Site 
Related  to  the  Waste  Isolation  PHot 
Plant 

AGENCY:  Enviroomental  Protection 

Agency. 

ACTION:  Notice  of  availability. 

SUIMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  a  change  in 
the  dates  of  a  planned  inspection  of 
systems  and  processes  for  characterizing 
certain  transuranic  (TRU)  radioactive 
waste  at  the  Rocky  Flats  Environmental 
Technology  Site  (RFETS),  as  described 
in  EPA's  Federal  Register  document  of 
March  25, 1999  (64  FR  14418).  The 
original  dates  were  April  12-16,  as 
announced  in  the  March  25  notice.  The 
inspection  will  now  be  held  the  week  of 
April  26, 1999.  This  will  allow  for  the 
30-day  public  comment  period  on 
Department  of  Energy  (DOE)  docimienrs 
applicable  to  characterization  of  TRU 
waste  at  RFETS,  which  was  annoimced 
in  the  March  25  notice,  to  occur  in 
advance  of  the  inspection.  The 
documents  available  for  comment  are 
entitled:  (1)  "Transuranic  Waste 
Management  Manual,  Rev.  2,"  (2) 
"RFETS  TRU  Waste  Characterization 
Program  Quality  Assiuance  Project 
Plan,"  and  (3)  "Salt  Residue 
Stabilization,  Building  707  Process 
Control/Qualification  Plan."  They  are 
available  for  review  in  the  public 
dockets  listed  in  ADDRESSES.  In 
accordance  with  EPA's  WIPP 
Compliance  Criteria  at  40  CFR  194.8, 
EPA  will  conduct  an  inspection  of  waste 
characterization  systems  and  processes 
at  RFETS  to  verify  that  the  proposed 
systems  and  processes  at  RFETS  can 
characterize  transuranic  waste  at  issue 
properly,  consistent  with  the 
Compliance  Criteria.  This  notice  of  the 
inspection  and  comment  period  accords 
with  40  CFR  194.8. 


DATES:  Comments  must  be  received  by 
EPA's  official  Air  Docket  on  or  before 
May  10, 1999. 

ADDRESSES:  Comments  should  be 
submitted  to:  Docket  No.  A-98-49,  Air 
Docket,  Room  M-1500  (LE-131),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  DC  20460. 
The  DOE  documents  are  available  for 
review  in  the  official  EPA  Air  Docket  in 
Washington  DC,  Docket  No.  A-98-49, 
Category  II-A-2,  and  at  the  following 
three  EPA  WIPP  informational  docket 
locations  in  New  Mexico:  in  Carlsbad  at 
the  Municipal  Library,  Hours:  Monday- 
Thursday,  10  am-9  pm,  Friday- 
Saturday,  10  am-6  pm,  and  Simday  1 
pm-5  pm;  in  Albuquerque  St  the 
Government  Publications  Department, 
Zinmierman  Library,  University  of  New 
Mexico,  Hours:  Monday-Thursday,  8 
am-9  pm,  Friday,  8  am-5  pm, 
Saturday-Simday,  1  pm-5  pm;  and  in 
Santa  Fe  at  the  Fogelson  Library, 
College  of  Santa  Fe,  Hours:  Monday- 
Thursday,  8  am-12  am,  Friday,  8  am- 
5  pm,  Saturday,  9  am-5  pm,  and 
Simday,  1  pm-9  pm. 

Copies  of  items  in  the  docket  may  be 
requested  by  writing  Docket  A-98-49  at 
the  address  provided  above,  or  by 
calling  (202)  260-7548.  As  provided  in 
EPA's  regulations  at  40  CFR  part  2,  and 
in  accordance  with  normal  EPA  docket 
procedures,  a  reasonable  fee  may  be 
charged  for  photocopying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Monroe,  Office  of  Radiation  and 
Indoor  Air,  (202)  564-9310,  or  call 
EPA's  toll-free  WIPP  Information  Line, 
1-800-331-WIPP. 

Dated:  April  12. 1999. 
Robert  Perciasepe, 

Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  99-9602  Filed  4-15-99;  8:45  am) 

BILUNO  CODE  6660-Sfr-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  194 
[FRL-6327-31 

RIN  206&-AG85 

Waste  Characterization  Program 
Documents  Applicable  to  Transuranic 
Radioactive  Waste  at  the  Idaho 
National  Engineering  and 
Environmental  Laboratory  Proposed 
for  Disposal  at  the  Waste  Isolation 
Pilot  Plant 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  availability;  opening 
of  public  comment  period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
availability  of,  and  soliciting  public 
comments  for  30  days  on.  Department  of 
Energy  (DOE)  dociunents  on  waste 
characterization  programs  applicable  to 
certain  transuranic  (TRU)  radioactive 
waste  at  the  Idaho  National  Engineering 
and  Environmental  Laboratory  (INEEL) 
proposed  for  disposal  at  the  Waste 
Isolation  Pilot  Plant  (WIPP).  The 
documents  are:  "Quality  Assurance 
Project  Plan  for  the  Transuranic  Waste 
Characterization  Program  (PLN-190), 
Revision  3  (April  1999),"  "INEEL  TRU 
Waste  Characterization,  Transportation, 
and  Certification  Quality  Program  Plan 
(PLN-182),  Revision  3  (April  1999)," 
and  "Program  Plan  for  Certification  of 
INEEL  Contact-Handled  Stored 
Transuranic  Waste  (INEL-96/0345). 
Revision  2  (April  1999)."  These 
documents  are  available  for  review  in 
the  public  dockets  listed  in  ADDRESSES. 
The  EPA  will  use  these  docim>ients  to 
evaluate  waste  characterization  systems 
and  processes  at  INEEL  that  DOE 
described  as  applicable  to  waste  streams 
containing  homogeneous  solids,  debris, 
and  soils  and  gravels.  In  accordance 
with  EPA's  WIPP  Compliance  Criteria  at 
40  CFR  194.8,  EPA  will  conduct  an 
inspection  of  waste  characterization 
systems  and  processes  at  INEEL  to 
verify  that  the  proposed  systems  and 
processes  at  INEEL  can  characterize 
transuranic  waste  at  issue  properly, 
consistent  with  the  Compliance  Criteria. 
This  notice  of  the  inspection  and 
comment  period  accords  with  40  CFR 
194.8. 

DATES:  The  EPA  is  requesting  public 
comment  on  these  documents. 
Comments  must  be  received  by  EPA's 
official  Air  Docket  on  or  before  May  17, 
1999. 

ADDRESSES:  Comments  should  be 
submitted  to:  Docket  No.  A-98-49,  Air 
Docket,  Room  M-1500  (LE-131),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC,  20460. 

The  DOE  documents  "Quality 
Assurance  Project  Plan  for  the 
Transuranic  Waste  Characterization 
Program  (PLN-190),  Revision  3  (April 
1999),"  "INEEL  TRU  Waste 
Characterization,  Transportation,  and 
Certification  Quality  Program  Plan 
(PLN-182),  Revision  3  (April  1999)," 
and  "Program  Plan  for  Certification  of 
INEEL  Contact-Handled  Stored 
Transuranic  Waste  (INEL-96/0345), 
Revision  2  (April  1999),"  are  available 
for  review  in  the  official  EPA  Air  Docket 
in  Washington,  D.C.,  Docket  No.  A-98- 
49,  Category  n-A-2,  and  at  the 
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following  three  EPA  WIPP  informational 
docket  locations  in  New  Mexico:  in 
Carlsbad  at  the  Municipal  Library, 
Hours:  Monday-Thursday,  10  am-9  pm, 
Friday-Saturday,  10  am-6  pm,  and 
Sunday,  1  pm-5  pm;  in  Albuquerque  at 
the  Government  Publications 
Department,  Zimmerman  Library, 
University  of  New  Mexico,  Hours: 
Monday-Thursday,  8  am-9pm,  Friday,  8 
am-5  pm,  Saturday-Sunday,  1  pm-5  pm; 
and  in  Santa  Fe  at  the  Fogelson  Library, 
College  of  Santa  Fe,  Hours:  Monday- 
Thursday,  8  am-12  pm,  Friday,  8  am-5 
pm,  Satiirday,  9  am-5  pm,  and  Sunday, 
1  pm-9  pm. 

Copies  of  items  in  the  docket  may  be 
requested  by  writing  Docket  A-98— 49  at 
the  address  provided  above,  or  by 
calling  (202)  260-7548.  As  provided  in 
EPA's  regulations  at  40  CFR  part  2,  and 
in  accordance  with  normal  EPA  docket 
procedures,  a  reasonable  fee  may  be 
charged  for  photocopying. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Oliver,  Office  of  Radiation  and  Indoor 
Air,  (202)  564-9310,  or  call  EPA's  24- 
hour,  toll-free  WIPP  Information  Line, 
1-800-331-WIPP,  or  visit  our  website  at 
http://www.epa.gov/radiation/wipp/ 
announce.html. 

SUPPLEMENTARY  INFORMATION:  The  DOE 
is  developing  the  WIPP  near  Carlsbad  in 
southeastern  New  Mexico  as  a  deep 
geologic  repository  for  disposal  of  TRU 
radioactive  waste.  As  defined  by  the 
WIPP  Land  Withdrawal  Act  (LWA)  of 
1992  (Public  Law  102-579),  as  amended 
(Public  Law  104-201),  TRU  waste 
consists  of  materials  containing 
elements  having  atomic  nimibers  greater 
than  92  (with  half-lives  greater  than 
twenty  years),  in  concentrations  greater 
than  100  nanocuries  of  alpha-emitting 
TRU  isotopes  per  gram  of  waste.  Most 
TRU  waste  consists  of  items 
contaminated  during  the  production  of 
nuclear  weapons,  such  as  rags, 
equipment,  tools,  and  organic  and 
inorganic  sludges. 

On  May  13, 1998,  EPA  aimoimced  its 
final  compliance  certification  decision 
to  the  Secretary  of  Energy  (published 
May  18,  1998,  63  FR  27354).  This 
decision  states  that  the  WIPP  will 
comply  with  the  EPA's  radioactive 
waste  disposal  regulations  at  40  CFR 
part  191,  subparts  B  and  C. 

The  final  WIPP  certification  decision 
includes  a  condition  that  prohibits 
shipment  of  TRU  waste  for  disposal  at 
WIPP  from  any  site  other  than  LANL 
imtil  EPA  has  approved  the  procedures 
developed  to  comply  with  the  waste 
characterization  requirements  of 
§  194.24(c)(4)  (condition  3  of  appendix 
A  to  40  CFR  part  194).  The  EPA's 
approval  process  for  waste  generator 


sites  is  described  in  §  194.8.  As  part  of 
EPA's  decision  making  process,  DOE  is 
required  to  submit  to  EPA  appropriate 
documentation  of  waste  characterization 
programs  at  each  DOE  waste  generator 
site  seeking  approval  for  shipment  of 
TRU  radioactive  waste  to  WIPP.  In 
accordance  with  §  194.8,  EPA  will  place 
such  documentation  in  the  official  Air 
Docket  in  Washington,  D.C.,  and  in 
informational  dockets  in  the  State  of 
New  Mexico,  for  public  review  and 
comment. 

EPA  inspected  certain  waste 
characterization  processes  at  INEEL  on 
July  28-30, 1998.  DOE  is  proposing  to 
use  processes  that  EPA  did  not 
previously  inspect  at  INEEL  that  are 
applicable  to  waste  streams  in  the 
categories  of  homogeneous  solids, 
debris  waste,  and  soils  and  gravels.  EPA 
will  conduct  an  inspection  of  INEEL  to 
verify  that  these  additional  processes 
comply  with  40  CFR  194.24. 

The  INEEL  documents  submitted  to 
EPA  are:  "Quality  Assurance  Project 
Plan  for  the  Transuranic  Waste 
Characterization  Program  (PLN-190), 
Revision  3  (April  1999),"  "INEEL  TRU 
Waste  Characterization,  Transportation, 
and  Certification  Quality  Program  Plan 
(PLN-182),  Revision  3  (April  1999)," 
and  "Propam  Plan  for  Certification  of 
INEEL  Contact-Handled  Stored 
Transuranic  Waste  (INEL-96/0345), 
Revision  2  (April  1999)."  The  "Quality 
Assurance  Project  Plan  for  the 
Transuranic  Waste  Characterization 
Program  (PLN-190).  Revision  3  (April 
1999)"  and  the  "INEEL  TRU  Waste 
Characterization,  Transportation,  and 
Certification  Quality  Program  Plan 
(PLN-182),  Revision  3  (April  1999)"  set 
forth  the  quality  assiuance  program 
applied  to  TRU  waste  characterization 
at  INEEL.  The  "Program  Plan  for 
Certification  of  INEEL  Contact-Handled 
Stored  Transuranic  Waste  (INEL-96/ 
0345),  Revision  2  (April  1999)"  sets 
forth  the  waste  characterization 
procedures  for  TRU  wastes  at  INEEL. 
After  EPA  reviews  these  documents, 
EPA  will  conduct  an  inspection  of 
INEEL  to  determine  whether  the 
requirements  set  forth  in  these 
documents  are  being  adequately 
implemented  in  accordance  with 
Condition  3  of  the  EPA's  WIPP 
certification  decision  (ap(>endix  A  to  40 
CFR  part  194).  In  accordance  with 
§  194.8  of  the  WIPP  compliance  criteria, 
EPA  is  providing  the  public  30  days  to 
comment  on  the  documents  placed  in 
EPA's  docket  relevant  to  the  site 
approval  process. 

fr  EPA  determines  that  the  provisions 
in  the  docimients  are  adequately 
implemented,  EPA  will  notify  the  DOE 
by  letter  and  place  the  letter  in  the 


official  Air  Docket  in  Washington,  D.C., 
and  in  the  informational  docket 
locations  in  New  Mexico.  A  positive 
approval  letter  will  allow  DOE  to  ship 
additional  TRU  waste  from  INEEL.  The 
EPA  will  not  make  a  determination  of 
compliance  prior  to  the  inspection  or 
before  the  30-day  comment  period  has 
closed. 

Information  on  the  EPA's  radioactive 
waste  disposal  standards  (40  CFR  part 
191),  the  compliance  criteria  (40  CFR 
part  194),  and  the  EPA's  certification 
decision  is  filed  in  the  official  EPA  Air 
Docket.  Dockets  No.  R-89-01,  A-92-56, 
and  A-93-02,  respectively,  and  is 
available  for  review  in  Washington, 
D.C.,  and  at  the  three  EPA  WIPP 
informational  docket  locations  in  New 
Mexico.  The  dockets  in  New  Mexico 
contain  only  major  items  from  the 
official  Air  Docket  in  Washington,  D.C., 
plus  those  documents  added  to  the 
official  Air  Docket  after  the  October 
1992  enactment  of  the  WIPP  LWA. 

Dated:  April  12, 1999. 
Robert  Perdasepe, 

Assistant  Administrator  for  Air  and 

Radiation. 

(FR  Doc.  99-9601  Filed  4-15-99;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Doclwt  rto.  99-122,  RM-9S53] 

Radio  Broadcasting  Services; 
Minatare,  NE 

agency:  Federal  Commimications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  West  Broadcasting  to  allot 
Channel  295A  to  Minatare.  NE,  as  the 
community's  first  local  aural  service. 
Channel  295A  can  be  allotted  to 
Minatare  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  41-48-34  NL;  103-30-12 
WL. 

DATES:  Comments  must  be  filed  on  or 
before  June  1, 1999,  and  reply 
comments  on  or  before  June  16, 1999. 
ADDRESSES:  Federal  Commimications 
Commission.  445  12th  Street,  S.W.. 
Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Victor  A. 
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Michael,  Jr.,  President,  Mountain  West 
Broadcasting,  6807  Foxglove  Drive, 
Cheyenne,  WY  82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
F^posed  Rule  Making,  MM  Docket  No. 
99-122,  adopted  March  31,  1999,  and 
released  April  9,  1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800. 1231  20th  Street.  NW. 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  9a-9542  Filed  4-15-99;  8:45  am) 

BHXmO  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-121,  RM-9552] 

Radio  Broadcasting  Services;  Eagle 

NeSif  NM 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  West  Broadcasting  to  allot 
Channel  284C2  to  Eagle  Nest,  NM,  as  its 
first  local  aural  service.  Parties  filing 
comments  are  requested  to  provide 


specific  information  to  demonstrate  that 
Eagle  Nest  is  a  community  for  allotment 
purposes.  Channel  284C2  can  be 
allotted  to  Eagle  Nest  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  36-33-17  NL; 
105-15-47  WL. 

DATES:  Comments  must  be  filed  on  or 
before  June  1. 1999.  and  reply 
conunents  on  or  before  Jime  16. 1999. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street,  SW,  Room 
TW-A325,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the  . 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Victor  A.  Michael,  Jr., 
President,  Moimtain  West  Broadcasting, 
6807  Foxglove  Drive,  Cheyenne,  WY 
82009  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-121,  adopted  March  31. 1999,  and 
released  April  9, 1999.  The  full  text  of 
this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiut  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
lohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-9541  Filed  4-15-99;  8:45  am] 

BILUNG  CODE  6712-01-f> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-120,.RM-95S1] 

Radio  Broadcasting  Services; 
Magdalena,  NM 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  West  Broadcasting  seeking 
the  allotment  of  Channel  240C2  to 
Magdalena,  NM,  as  the  community's 
first  local  aural  service.  Channel  240C2 
can  be  allotted  to  Magdalena  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  34-07- 
00  NL;  107-14-36  WL.  Mexican 
concurrence  in  the  allotment  is  required 
since  Magdalena  is  located  within  320 
kilometers  (199  miles)  of  the  U.S.- 
Mexican border. 

DATES:  Comments  must  be  filed  on  or 
before  June  1, 1999,  and  reply 
comments  on  or  before  June  16, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
TW-A325,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Victor  A.  Michael,  Jr.. 
President,  Mountain  West  Broadcasting, 
6807  Foxglove  Drive,  Cheyenne,  WY 
82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sjmopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-120,  adopted  March  31, 1999,  and 
released  April  9, 1999.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc.,  (202)  857- 
3800. 1231  20th  Street,  NW, 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  .time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
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consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-9540  Filed  4-15-99;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-1 19,  RM-9550] 

Radio  Broadcasting  Servicas; 
Shiprock,  NM 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

•SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Moimtain  West  Broadcasting  seeking 
the  allotment  of  Channel  293C1  to 
Shiprock,  NM,  as  the  commimity's  first 
local  aural  service.  Channel  293C1  can 
be  allotted  to  Shiprock  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  36-47-08  NL; 
108-41-11. 

DATES:  Comments  must  be  filed  on  or 
before  June  1, 1999,  and  reply 
comments  on  or  before  June  16, 1999. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
TW-A325,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Victor  A.  Michael,  Jr., 
President,  Moimtain  West  Broadcasting, 
6807  Foxglove  Drive,  Cheyenne,  WY 
82009  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-119,  adopted  March  31, 1999,  and 
released  April  9, 1999.  The  full  text  of 


this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi'om  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW, 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  conunents,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  99-9539  Filed  4-15-99;  8:45  am] 

BHJJNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  99-118,  RM-9549] 

Radio  Broadcaating  Servicea; 
Logandale,  NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Moimtain  West  Broadcasting  to  allot 
channel  291C1  to  Logandale,  NV,  as  its 
first  local  aural  service.  Petitioner  is 
requested  to  provide  further  information 
to  demonstrate  that  Logandale  is  a 
community  for  allotment  purposes. 
Channel  291C1  can  be  allotted  to 
Logandale  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  25.9  kilometers  (16.1 
miles)  northeast,  at  coordinates  36-47- 
25  NL;  114-19-21  WL,  to  avoid  a  short- 
spacing  to  Stations  KSTJ.  Channel 


288C2.  Boulder  City,  NV,  KSNE-FM, 
Channel  293C.  Las  Vegas,  NV.  KRCY, 
Channel  290C1,  Kingman,  AZ.  and  the 
proposed  allotment  of  Channel  291 A  at 
Tecopa,  CA  (MM  Docket  No.  99-46, 
RM-9470). 

DATES:  Comments  must  be  filed  on  or 
before  June  1, 1999,  and  reply 
comments  on  or  before  June  16, 1999. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
TW-A325,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Victor  A.  Michael,  Jr., 
President,  Mountain  West  Broadcasting, 
6807  Foxglove  Drive,  Cheyenne.  WY 
82009  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
99-118,  adopted  March  31,  1999,  and 
released  April  9, 1999.  The  fall  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi'om  the  Commission's 
copy  contractor,  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW. 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  ft-om  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  99-9538  Filed  4-15-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Docket  No.  FV99-929-1NC] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

agency:  Agricultiiral  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  for 
Cranberries  Grown  in  the  States  of 
Massachusetts.  Rhode  Island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota.  Oregon. 
Washington,  and  Long  Island  in  the 
State  of  New  York,  Marketing  Order  No. 
929. 

DATES:  Comments  on  this  notice  must  be 
received  by  Jime  15, 1999. 
AOOmONAL  INFORMATKW  OR  COMMENTS: 
Contact  Valerie  L.  Emmer-Scott, 
Marketing  Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  room 
2525-S.,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Tel:  (202)  205-2829, 
Fax:  (202)  720-5698.  or  E-mail: 
moabdocket clerk@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Cranberries  Grown  in  the  States 
of  Massachusetts,  Rhode  Island. 
Cormecticuf .  New  Jersey,  Wisconsin, 
Michigan,  Miimesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York,  Marketing  Order  No. 
929. 

OMB  Number:  0581-0103. 

Expiration  Date  of  Approval: 
December  31, 1999. 


Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Marketing  order  programs 
provide  an  opportunity  for  producers  of 
fresh  fruits,  vegetables  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  that  cannot  be  solved 
individually.  Order  regulations  help 
ensiue  adequate  supplies  of  high  quality 
product  and  adequate  returns  to 
producers.  Under  the  Agricultural 
Marketing  Agreement  Act  of  1937 
(AMAA),  as  amended  (7  U.S.C.  601- 
674)  industries  enter  into  marketing 
order  programs.  The  Secretary  of 
Agriculture  is  authorized  to  oversee  the 
order  operations  and  issue  regulations 
recommended  by  a  committee  of 
representatives  from  each  commodity 
industry. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
AMAA,  to  provide  the  respondents  the 
type  of  service  they  request,  and  to 
administer  the  program,  which  has 
operated  since  1962. 

The  cranberry  marketing  order 
regulates  the  handling  of  cranberries 
grown  in  the  states  of  Massachusetts, 
Rhode  Island,  Connecticut,  New  Jersey, 
Wisconsin,  Michigan,  Mirmesota, 
Oregon,  Washington,  and  Long  Island  in 
the  State  of  New  York,  hereinaiter 
referred  to  as  the  "order."  The  order 
authorizes  the  issuance  of  allotment 
provisions  for  producers  and  regulates 
the  quantities  of  cranberries  handled. 
The  order  also  has  research  and 
development  authority. 

The  order,  and  rules  and  regulations 
issued  thereunder,  authorize  the 
Cranberry  Marketing  Committee 
(Committee),  the  agency  responsible  for 
local  administration  of  the  order,  to 
require  handlers  and  producers  to 
submit  certain  information.  Much  of 
this  information  is  compiled  in 
aggregate  and  provided  to  the  industry 
to  assist  in  marketing  decisions. 

The  Committee  has  developed  forms 
as  a  means  for  persons  to  file  required 
information  with  the  Committee  relating 
to  cranberry  supplies,  shipments, 
dispositions,  and  other  information 
needed  to  effectively  carry  out  the 
purpose  of  the  AMAA  and  order.  As 
shipments  of  cranberries  are  normally 
year-round,  these  forms  are  utilized 
accordingly.  A  USDA  form  is  used  to 


allow  growers  to  vote  on  amendments  or 
continuance  of  the  marketing  order.  In 
addition,  cranberry  growers  who  are 
nominated  by  their  peers  to  serve  as 
representatives  on  the  Committee  must 
file  nomination  forms  with  the 
Secretary. 

Formal  rulemaking  amendments  to 
the  order  must  be  approved  in  referenda 
conducted  1)y  the  Secretary.  Also,  the 
Secretary  may  conduct  a  continuance 
referendum  to  determine  industry 
support  for  continuation  of  the  order. 
Handlers  are  asked  to  sign  an  agreement 
to  indicate  their  willingness  to  abide  by 
the  provisions  of  the  order  whenever  the 
order  is  amended.  These  forms  are 
included  in  this  request. 

The  forms  covered  under  this 
information  collection  require  the 
minimum  information  necessary  to 
effectively  carry  out  the  requirements  of 
the  order,  and  Uieir  use  is  necessary  to 
fulfill  the  intent  of  the  AMAA  as 
expressed  in  the  order,  and  the  rules 
and  regulations  issued  under  the  order. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA,  including  AMS,  Fruit  and 
Vegetable  Programs'  regional  and 
headquarter's  staff,  and  authorized 
employees  of  the  Committee. 
Authorized  Committee  employees  and 
the  industry  are  the  primary  users  of  the 
information,  and  AMS  is  the  secondary 
user. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.4173  hours  per 
response. 

Respondents:  Cranberry  growers  and 
handlers  in  the  States  of  Massachusetts, 
Rhode  Island,  Connecticut,  New  Jersey, 
Wisconsin,  Michigan,  Minnesota, 
Oregon,  Washington,  and  Long  Island  in 
the  State  of  New  York. 

Estimated  Number  of  Respondents: 
1,306 

Estimated  Number  of  Responses  per 
Respondent:  2.398 

Estimated  Total  Annual  Burden  on 
Respondents:  902  hours. 

Comments:  Comments  are  invited  on: 

(1)  Whether  the  proposed  collection  of 
the  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 
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(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  should  reference  OMB  No. 
0581-0103  and  the  Cranberry  Marketing 
Order  No.  929,  and  be  mailed  to  Docket 
Clerk,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  Room 
2525-S,  Washington,  D.C.  20090-6456; 
Fax  (202)  720-5698;  or  E-mail: 
moabdocket_clerk@usda.gov. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register.  All 
comments  received  will  be  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  USDA 
business  hours  at  14th  and 
Independence  Ave.,  S.W.,  Washington, 
D.C,  room  2525-S. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  April  9,  1999. 
Robert  C.  Keeney, 

Deputy  Administmtor,  Fruit  and  Vegetable 
Programs. 
[FR  Doc.  99-9516  Filed  4-15-99;  8:45  am) 

WLUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  99-031-1] 

Wildlife  Services;  Availability  of 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 


SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  an 
environmental  assessment  and  a  finding 
of  no  significant  impact  for  a  program  to 
alleviate  damage  to  agriculture, 
property,  natural  resources,  and  hiunan 
health  or  safety  caused  by  nonmigratory 
Canada  geese,  migratory  Canada  geese, 
and  urban  ducks  in  the  Commonwealth 
of  Virginia.  The  environmental 
assessment  provides  a  basis  for  our 
conclusion  that  the  methods  to  be 
employed  to  alleviate  such  damage  will 
not  have  a  significant  impact  on  the 
quality  of  the  hiunan  environment. 


AODRESSES:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  those  documents  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the  reading 
room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Martin  Lovmey,  State  Director.  Wildlife 
Services,  APHIS,  P.O.  Box  130,  Moseley, 
VA  23120.  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  may  be  obtained  by  contacting 
Mr.  LoMmey  at  the  above  address  or  by 
calling  (804)  739-7739. 
SUPPLEMENTARY  INFORMATION: 

Background 

Wildlife  Services  of  the  Animal  and 
Plant  Health  Inspection  Service 
cooperates  with  Federal  agencies,  State 
and  local  governments,  and  private 
individuals  to  research  and  implement 
the  best  methods  of  managing  wildlife 
to  protect  human  health  and  safety  and 
prevent  damage  to  agriculture,  property, 
and  natiiral  resources. 

In  this  document,  APHIS  is  advising 
the  public  of  the  availability  of  an 
environmental  assessment  relative  to 
the  management  by  Wildlife  Services  of 
conflicts  and  damage  caused  by 
nonmigratory  Canada  geese,  migratory 
Canada  geese,  and  urban  ducks  in  the 
Commonwealth  of  Virginia. 

The  habitat  preference,  breeding  and 
feeding  behavior,  and  adaptability  of 
nonmigratory  Canada  geese,  migratory 
Canada  geese,  and  urban  ducks  can 
involve  conflicts  with  humans  and 
affect  human  health  and  safety  in  a 
number  of  ways,  including  the 
following:  by  contaminating  surface 
water  and  ground  cover  with  fecal 
matter,  causing  damage  to  aircraft  and 
other  means  of  transportation  as  a  result 
■    of  collisions,  and  causing  injury  to 
approaching  humans,  especially 
children,  through  aggressive  action.  The 
environmental  assessment  examines  the 
envirorunental  impacts  of  Wildlife 
Services  activities  to  manage  such 
conflicts  and  damage  and  provides  a 
basis  for  our  conclusion  that  the 
methods  to  be  employed  to  alleviate 
such  damage  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordMice  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969,  as  amended  (NEPA)  (42  U.S.C. 


4321  et  seq.),  (2)  Regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions, 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Done  in  Washington.  DC,  this  13th  day  of 
April  1999. 
loan  M.  Amoldi, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  99-9523  Filed  4-15-99;  8:45  am) 
BOXJNG  CODE  3410-3«-P 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Types  and  Quantities  of  Agricultural 
Commodities  Available  for  Donation 
Overseas  Under  Section  416(b)  of  the 
Agricultural  Act  of  1949,  as  Amended, 
in  Fiscal  Year  1999 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

action:  Notice. 


SUMMARY:  On  March  19, 1999,  the 
President,  Commodity  Credit 
Corporation  (CCC),  determined  that 
350,000  metric  tons  of  com  be  made 
available  for  donation  overseas  imder 
section  416(b)  of  the  Agricultural  Act  of 
1949,  as  amended,  during  fiscal  year 
1999.  This  determination  increases  the 
amount  of  com  available  for  donation 
overseas  under  section  416(b)  during 
fiscal  year  1999  to  400,000  metric  tons. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
Branson,  Director,  CCC  Program 
Support  Division.  FAS.  USDA.  (202) 
720-3573. 

Dated:  March  17, 1999. 
Timothy  J.  Galvin, 

Acting  Vice  President,  Commodity  Credit 
Corporation. 
[FR  Doc.  99-9517  Filed  4-15-99;  8:45  am] 

BILLING  CODE  3410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Risk  Management  Agency 

Risk  Management  Advisory  Committee 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  intent  to  establish; 
extension  of  date  to  submit  nominations 
and  comments. 


SUMMARY:  The  U.S.  Department  of 
Agriculture  (USDA)  extends  the  date  for 
accepting  nominations  of  individuals  to 
be  considered  for  selection  as 
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Committee  members  on  the  Risk 
Management  Advisory  Committee. 
Comments  are  also  requested  on 
categories  of  membership  and  duties  of 
the  Committee. 

On  March  11. 1999,  the  Risk 
Management  Agency  (RMA)  published  a 
notice  in  the  Federail  Register  at  64  PR 
12152  with  a  request  for  nominations  on 
the  Risk  Management  Advisory 
Committee.  Written  nominations  were 
required  to  have  been  submitted  no  later 
than  April  12. 1999,  in  order  to  be 
assured  consideration.  USDA/RMA  is 
extending  that  nomination  period  to 
April  30,  1999,  so  that  interested  parties 
v^ill  have  additional  time  to  submit  their 
nominations. 

DATES:  Written  nominations  must  be 
received  on  or  before  April  30, 1999. 

ADDRESSES:  Nominations  should  be  sent 
to  Ms.  Diana  Moslak,  Risk  Management 
Agency,  USDA,  1400  Independence 
Ave.,  SW,  Room  3053-S,  Ag.  Box  0801. 
Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diana  Moslak.  (202)  720-2832. 

Dated:  April  9,  1999. 
Sally  Thompson, 

Acting  Assistant  Secretary  for 

Administration. 

[FR  Doc.  99-9527  Filed  4-15-99;  8:45  am) 

BILUNQ  CODE  3410-(»-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLrND  OR 
SEVERELY  DISABLED 

Deletion  to  the  Procurement  List; 
Correction 

In  the  document  appearing  on  page 
17313  FR  Doc.  99-8899,  in  the  issue  of 
April  9, 1999,  in  the  third  column,  a 
Janitorial/Custodial.  BEQ  Naval  Station. 
Staten  Island,  New  York,  is  listed  as 
deleted  from  the  Prociirement  List, 
effective  May  10, 1999.  The  Committee 
voted  to  delete  this  service  on  the 
information  that  the  base  had  closed 
and  that  this  service  would  no  longer  be 
required.  Since  the  April  9, 1999 
deletion  notice,  the  Navy  has  indicated 
that  it  still  requires  this  service. 

Accordingly,  the  notice  of  April  9, 
1999  referenced  above  is  corrected  to 
remove  the  Janitorial/Custodial,  BEQ 
Naval  Station,  Staten  Island,  New  York 
from  the  list  of  services  deleted  from  the 
Procurement  List. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  99-9623  Filed  4-15-99;  8:45  am) 

BILUNQ  CODE  63S3-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletion  from 

the  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  May  17.  1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gateway  3.  Suite  310. 
1215  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  March 
5, 1999.  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (63  FR 
10620  and  10621)  of  proposed  additions 
to  and  deletions  from  the  Procurement 
List 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  imder  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  follovnng  action  wrill 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  ofthe  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 


connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Janitorial/Custodial,  Child  Development 

Centers,  Buildings  6058  and  6060,  Fort 

Carson,  Colorado 
lanitorial/Custodial,  Johnstown  USARC  #1, 

295  Goucher  Street,  Johnstown, 

Pennsylvania 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-18c)  in 
connection  with  the  commodities 
deleted  from  the  Prociirement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Conunittee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
imder  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  foUovnng 
commodities  are  hereby  deleted  from 
the  Procurement  List: 

Cap,  Utility,  Camouflage 

8405-01-246-4176 

8405-01-246-4177 

8405-01-246-4178 

8405-01-246-4179 

8405-01-246-4180 

8405-01-246-6658 
Cap,  Hot  Weather 

8415-01-393-6291 

8415-01-393-6292 

8415-01-393-6293 

8415-01-393-6294 

8415-01-393-6295 

8415-01-393-6296 

8415-01-393-6297 

8415-01-393-6298 

8415-01-393-6299 

8415-01-393-7813 

8415-01-393-7820 
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8415-01-393-7952 
Beveriy  L.  Milkman, 

Executive  Director. 

(FR  Doc.  99-9624  Filed  4-15-99;  8:45  ami 

BILUNG  CODE  8353-01-P 

COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procvirement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  May  17, 1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Govenunent. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 


commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
,  listed: 

Commodities 

Tray.  Half  Size  MM,  Fiberboard 

PSIN  3916B 
(16,000,000  each  annually) 
Sleeves,  Half  Size  MM,  Fiberboard 

PSIN  3916C 
(16,000,000  each  annually) 
MP  A:  South  Texas  Housing  and  Community 
Development  Corporation,  Inc.,  San 
Antonio,  Texas 

Services 

Janitorial/Custodial,  Basewide,  Fort  Carson, 

Colorado 
NPA:  Platte  River  Industries,  Inc.,  Denver, 

Colorado 
Janitorial/Custodial,  Curlew  Conservation 

Center,  Colville  National  Forest,  Curlew, 

Washington 
NPA:  Ferry  County  Community  Services, 

Republic,  Washington 
Photocopying  Service.  GPO  Program  iC294- 

S 
(Requirements  for  the  Government  Printing 
Office,  Washington,  DC) 
NPA:  Alliance,  Inc.,  Baltimore,  Maryland 

Deletion 

I  certify  that  the  following  action  wiU 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  commodities 
proposed  for  deletion  fron»the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Gloves,  Cloth,  Cotton 


8415-00-964-4615 
8415-0O-964-4925 
8415-00-964-4760 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  99-9625  Filed  4-15-99;  8:45  am] 

BHJJNG  CODE  63S»-01-U 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Competitive  Enhancement 
Needs  Assessment  Survey  Program. 

Agency  Form  Number:  N/A. 

OMB  Approval  Number:  0694-0083. 

Type  of  Request:  Renewal  of  an 
existing  collection  of  information. 

Burden:  2,000  hours. 

Average  Time  Per  Response:  30 
minutes  per  response. 

Number  of  Respondents:  5,000 
respondents. 

Needs  and  Uses:  The  Defense 
Production  Act  of  1950,  as  amended, 
and  Executive  Order  12919,  authorizes 
the  Secretary  of  Commerce  to  assess  the 
capabilities  of  the  defense  industrial 
base  to  support  the  national  defense  and 
to  develop  policy  alternatives  to 
improve  the  international 
competitiveness  of  specific  domestic 
industries  and  their  abilities  to  meet 
defense  program  needs.  The  information 
collected  from  voluntary  surveys  will  be 
used  to  assist  small  and  mediuim-sized 
firms  in  defense  transition  and  in 
gaining  access  to  advanced  technologies 
and  manufacturing  processes  available 
from  Federal  Laboratories.  The  goal  is  to 
improve  regions  of  the  country 
adversely  by  cutbacks  in  defense 
spending  and  military  base  closures. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  Office  of 
the  Chief  hiformation  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  (or 
via  Internet  at  LEngelme@doc.gov). 
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Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  0MB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20230. 

Dated:  April  9. 1999. 
Linda  Engelmeier, 

Departmental  Forws  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  99-9490  Filed  04-15-99;  8:45  a.m.] 

BILLING  CODE  3510->n'-P 


DEPARTMEm*  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Adininistration  (BXA). 

Title:  Update  of  the  National  Security 
Assessment  of  the  U.S.  Cartridge 
Actuated  Device  Industry. 

Agency  Form  Number:  N/A. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  200  hoiors. 

Average  Time  Per  Response:  5  hours 
per  response. 

Number  of  Respondents:  W 
respondents. 

Needs  and  Uses:  Commerce/BXA,  in 
consultation  with  Naval  Siuface  Warfare 
Center/Indian  Head  Division  (NSWC/ 
IHD),  is  conducting  a  follow-on  national 
security  assessment  of  the  domestic 
cartridge  and  propellant  actuated  device 
industry  in  order  to  re-evaluate  the 
health  and  competitiveness  of  the  U.S. 
industry  and  its  ability  to  support 
current  and  future  defense  needs.  The 
original  assessment  was  conducted  in 
1994  (approved  under  OMB  Control  No. 
0694-0080).  NSWC/IHD  is  interested  in 
conducting  a  follow-on  assessment  in 
light  of  recent  Navy  and  industry 
actions  to  maintain  and  enhance  this 
critical  sector. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  Office  of 
the  Chief  Information  Officer,  (202)  482- 
3272,  Department  of  Commerce,  Room 


5327, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20230 
(or  via  the  Internet  LEngelme@doc.gov). 

Dated:  April  9, 1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  99-9491  Filed  4-15-99;  8:45  a.m.] 

BILLING  CODE  3S10->n'-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  14-99] 

Foreign-Trade  Zone  163— Ponce, 
Puerto  Rico;  Appiication  For  Foreign- 
Trade  Subzone  Status:  Peertess  Oil  & 
Chemicals,  Inc.— Petroleum  Product 
Storage  and  Processing  Penueias, 
Puerto  Rico 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  Codezol,  CD.,  grantee  of  FTZ 
163,  requesting  special-purpose  subzone 
status  for  the  petroleum  product  storage 
and  processing  facility  of  Peerless  Oil  & 
Chemicals,  Inc.,  located  at  sites  in 
Penueias,  Puerto  Rico.  The  application 
was  submitted  pursuant  to  the  Foreign- 
Trade  Zones  Act,  as  amended  (19  U.S.C. 
81a-81u),  and  the  regulations  of  the 
Board  (15  CFR  part  400).  It  was  formally 
filed  on  March  29.  1999. 

The  Peerless  facilities  are  located  at 
three  sites  in  the  vicinity  of  Rt.  127,  Km. 
17.1  in  Penueias,  Puerto  Rico.  The 
facilities  (27  employees)  are  used  for 
receipt,  storage,  distribution,  and  minor 
processing  of  petroleum  products  (duty 
rates  on  these  items  range  from  5.25  to 
84  cents  per  barrel).  The  company  also 
uses  a  niunber  of  foreign-sourced 
products  that  are  duty  free. 

Zone  procedures  would  exempt 
Peerless  from  Customs  duties  on 
petroleum  products  which  are  re- 
exported. On  domestic  sales,  the 
company  would  be  able  to  defer 
Customs  duty  pajonents  until  the 
products  leave  the  facility.  No  authority 
is  being  sought  which  would  result  in 
a  change  in  tariff  classification,  and  the 
company  woifld  admit  imported 
merchandise  into  the  proposed  subzone 
in  privileged  foreign  status  (19  CFR 
146.41). 

The  application  indicates  that  the 
main  benefit  to  Peerless  from  FTZ 


procedures  will  be  an  improved  ability 
to  attract  international  customers.  The 
company  will  also  achieve  some  savings 
by  deferral  of  Customs  duties  while 
foreign  merchandise  is  stored  within 
Peerless'  facilities.  FTZ  status  may  also 
make  a  site  eligible  for  benefits  provided 
under  commonwealth/local  programs. 

In  accordance  vrith  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  June  15, 1999.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  Jime  30, 1999. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Executive  Secretary,  Foreign- 
Trade  Zones  Board,  U.S.  Department  of 
Commerce,  Room  3716. 14th  and 
Pennsylvania  Avenue,  N.W.,  Washington, 
D.C.  20230 

U.S.  Department  of  Commerce  Export 
Assistance  Center,  525  F.D.  Roosevelt 
Avenue,  Suite  905.  San  Juan.  PR  00918 
Dated:  April  7, 1999. 

Dennis  Puccinelli, 

Acting  Executive  Secretary. 

(FR  Doc.  99-9611  Filed  4-15-99;  8:45  am) 

BOUNQCOOE  3S1(M>S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-331-602] 

Certain  Fresh  Cut  Flowers  From 
Ecuador:  Preliminary  Results  and 
Partial  Rescission  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review 

SUMMARY:  In  response  to  a  request  from 
a  domestic  interested  party,  the 
Department  of  Commerce  is  conducting 
an  administrative  review  of  the 
antidumping  duty  order  on  certain  fresh 
cut  flowers  from  Ecuador  for  the  period 
March  1, 1997,  through  February  28, 
1998. 

We  have  preliminarily  determined 
that  sedes  have  been  made  below  normal 
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value  by  various  companies  subject  to 
this  review.  If  these  preliminary  results 
are  adopted  in  the  final  results  of  this 
administrative  review,  we  will  instruct 
the  Customs  Service  to  assess 
antidumping  duties  equal  to  the 
difference  between  the  export  price  or 
constructed  export  price  and  the  normal 
value.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  April  16,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Ross  or  Edythe  Artman.  Office  of 
Antidumping/Countervailing  Duty 
Enforcement,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  DC  20230;  telephone  (202) 
482-4794  or  (202) 482-3931, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  codified  at  19  CFR  Part  351 
(1998). 

Background 

On  March  11, 1998,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  with 
respect  to  the  antidumping  duty  order 
on  certain  fresh  cut  flowers  from 
Ecuador  (63  FR  11868).  The  Floral 
Trade  Council  (FTC)  requested  a  review 
on  March  31, 1998.  An  association  of 
U.S.  flower  producers,  the  FTC  was  the 
petitioner  in  the  original  investigation  of 
this  proceeding.  In  response  to  the 
FTC's  request,  the  Department 
published  a  notice  of  initiation  of  an 
administrative  review  on  April  24, 1998, 
in  accordance  with  19  CFR  351.213(b) 
(63  FR  20378).  On  November  24, 1998, 
we  extended  the  deadline  for  the 
preliminary  results  of  the  review  until 
March  30, 1999  (see  63  FR  66528). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  fresh  cut  flowers 
from  Ecuador.  Specifically,  the  products 
are  standard  carnations,  standard 
chrysanthemums,  and  pompon 
chrysanthemimis.  These  products  are 
currently  classifiable  under  item 
numbers  0603.10.70.10,  0603.10.70.20, 
and  0603.10.70.30,  respectively,  of  the 


Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  item  numbers  are  provided  for 
convenience  and  for  customs  purposes, 
the  Department's  written  description  of 
the  scope  of  this  proceeding  remains 
dispositive. 

Period  of  Review 

The  period  of  review  (FOR)  is  from 
March  1, 1997,  through  February  28, 
1998. 

Partial  Rescission  of  the  Review 

In  light  of  past  administrative  practice 
and  relevant  provisions  of  the  law,  we 
are  rescinding  some  companies  from  the 
review  which  were  listed  in  the  notice 
of  initiation. 

The  respondent  U.S.  Floral 
Corporation  submitted  a  letter  stating 
that  it  was  an  importer  of  Ecuadorian 
fresh  cut  flowers.  It  stated  that  it  had  no 
ownership  or  affiliation  with  any  farm 
or  exporter  in  Ecuador  and  did  not  exist 
as  a  corporate  entity  in  Ecuador.  The 
company  also  stated  that  it  had  made  no 
shipments  of  subject  merchandise  to  the 
United  States  during  the  POR. 

A  review  of  Customs  Service 
documentation  regarding  shipments  of 
the  subject  merchandise  during  the  POR 
confirms  that  U.S.  Floral  did  not  have 
any  shipments  of  the  merchandise.  See 
Memorandum  from  Laurie  Parkhill  to 
Richard  W.  Moreland  (May  26,  1998). 
Therefore,  we  have  rescinded  our 
review  of  U.S.  Floral  in  accordance  with 
19  CFR  351.213(d). 

Flores  Equinocciales  (listed  in  the 
notice  of  initiation  as  Florequisa)  stated 
in  a  submission  that  it  had  received  a  de 
minimis  weighted-average  margin  in  the 
original  investigation.  It  stated  that,  as  a 
result,  it  had  never  been  subject  to 
suspension  of  liquidation  and  did  not 
consider  itself  a  candidate  for  an 
administrative  review.  We  agree  (see 
Letter  from  Laurie  Parkhill  to  Flores 
Equinocciales  (June  3, 1998))  and  have 
rescinded  the  review  of  this  company. 

Noelia  Flowers  (listed  in  the  notice  of 
initiation  as  Noeliaflowers)  reported 
that  it  had  shipped  flowers  to  the 
United  States  during  the  POR.  but  that 
all  of  the  shipments  had  been  supplied 
by  a  single,  unaffiliated  farm  which 
knew  that  the  destination  of  the 
merchandise  was  within  the  United 
States.  It  submitted  a  copy  of  a  receipt 
from  a  farm  which  shows  that  the  farm 
knew  of  the  ultimate  destination  of  the 
flowers.  Because  the  supplier  of  the 
flowers  that  Noelia  Flowers  shipped  to 
the  United  States  during  the  POR  had 
knowledge,  at  the  time  it  sold  the 
merchandise  to  Noelia  Flowers,  that 
those  sales  were  destined  for  export  to 
the  United  States,  the  Department 


considers  the  supplier  to  be  the  source 
of  any  dumping  activity,  not  NoeUa 
Flowers.  As  such,  the  supplier 
established  the  price  of  the  subject 
merchandise  we  would  use  in  our 
antidumping  analysis.  Therefore,  we 
have  rescinded  the  review  of  Noelia 
Flowers.  This  is  consistent  with  o\ii 
practice  of  rescinding  a  review  of  an 
exporter  where  the  producer  had 
knowledge  that  the  subject  merchandise 
would  ultimately  end  up  in  the  United 
States.  See  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  France,  Germany, 
Japan,  Singapore,  Sweden.  Thailand, 
and  the  United  Kingdom:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Termination  of  Administrative  Reviews, 
and  Notice  of  Intent  to  Revoke  Order,  60 
FR  62817,  62818  (December  7, 1995). 
Request  for  Revocation  of  the 
Antidumping  Duty  Order. 

On  May  29, 1998,  Florisol  Cia.  Ltda. 
(also  listed  as  Florisol  in  the  notice  of 
initiation)  submitted  a  letter  in  which  it 
requested  revocation  of  the  antidumping 
duty  order  with  respect  to  its  sales. 

Section  351.222(e)  of  the 
Department's  regulations  states  that  a 
request  for  revocation  of  an  order  may 
be  submitted  "[djuring  the  third  and 
subsequent  annual  anniversary  months 
of  the  publication  of  an  antidimiping 
order."  The  anniversary  month  of  the 
order  under  review  is  March.  Hence,  the 
request  for  revocation  was  received  two 
months  following  the  prescribed  time 
frame  for  its  submission.  For  this 
reason,  the  Department  found  that  the 
request  was  untimely  and.  therefore, 
rejected  the  request.  See  Memorandum 
from  the  Ecuadorian  Flowers  Team  to 
Laurie  Parkhill  (March  3, 1999). 

Selected  Respondents 

Section  777A(c){2)  of  the  Act  provides 
the  Department  with  the  authority  to 
determine  margins  either  by  limiting  its 
examination  to  a  statistically  valid 
sample  of  exporters  or  by  limiting  its 
examination  to  exporters  which  account 
for  the  largest  volimie  of  the  subject 
merchandise  that  can  reasonably  be 
examined.  This  subparagraph  is 
formulated  as  an  exception  to  the 
general  requirement  of  the  Act  that  we 
examine  each  company,  for  which  a 
review  is  requested,  individually  and 
calculate  a  company-specific  margin. 

Because  over  40  companies  were 
named  in  the  initiation  notice  for  this 
review  and  because  of  the  limited 
resources  available  to  calculate 
individual  margins,  we  determined  that 
it  was  necessary  to  restrict  the  nimiber 
of  respondents  selected  for  examination. 
This  approach  enabled  the  Department 
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to  analyze  the  responses  of  the  selected 
companies  thoroughly  and  carefully  to 
consider  all  issues  raised  in  the 
proceeding  within  the  statutory 
deadlines.  This  approach  is  consistent 
with  that  taken  in  reviews  of  the 
antidumping  duty  order  on  certain  fresh 
cut  flowers  from  Colombia  (see,  e.g., 
Certain  Fresh  Cut  Flowers  from 
Colombia:  Preliminary  Results  and 
Partial  Termination  of  Antidumping 
Duty  Administrative  Review,  63  FR  5354 
(February  2, 1998)). 

Consistent  with  section  777A(c)(2)(B) 
of  the  Act,  we  limited  our  examination 
to  six  respondents  since  the  sales  of 
these  companies  accounted  for  over 
ninety  percent  of  the  sales  to  the  United 
States  by  companies  for  which  the 
review  wds  requested.  See 
Memorandum  from  Laurie  Farkhill  to 
Richard  W.  Moreland  (June  15. 1998). 
The  six  selected  respondents  for  this 
review  are  Agritab  Cia.  Ltda.  (Agritab), 
Claveles  de  la  Montana.  S.A.  (Montana). 
Flores  del  Quinche  S.A.  (Floraquin), 
Floricultura  Ecuaclavel  S.A. 
(Ecuaclavel),  Florisol  Cia.  Ltda. 
(Florisol),  and  Flores  Mitad  del  Mundo, 
S.A.  (Floremit). 

Non-Selected  Respondents 

On  May  1.  1998,  the  Department 
issued  a  questionnaire  to  each  of  the 
companies  named  in  the  initiation 
notice.  Sixteen  of  the  companies 
completed  and  retiimed  the 
questionnaire  and  22  sent  letters  in 
which  they  reported  having  no 
shipments  of  subject  merchandise 
dxu-ing  the  FOR. 

Of  the  sixteen  who  returned  the 
questionnaire,  we  selected  six  as 
respondents,  as  discussed  above,  and 
we  consider  the  remaining  ten  as  non- 
selected  respondents.  Consistent  with 
our  practice  in  recent  administrative 
reviews  of  the  antidumping  duty  order 
on  certain  fresh  cut  flowers  from 
Colombia,  we  are  assigning  the  non- 
selected,  cooperative  respondents  a 
weighted-average  margin  based  on  the 
calculated  margins  of  the  selected 
respondents,  excluding  any  zero  or  de 
minimis  margins  and  margins  based 
entirely  on  facts  available.  See 
Memorandum  from  Laurie  Farkhill  to 
the  File  Ouly  17. 1998),  and  Certain 
Fresh  Cut  Flowers  from  Colombia:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  63  FR  31724 
(June  10. 1998)  (Colombian  Flowers 
Tenth  Review). 

For  companies  that  reported  having 
no  shipments  during  the  FOR.  we 
reviewed  the  Customs  Service  entry 
documentation  for  the  subject 
merchandise  from  Ecuador  during  the 
FOR.  which  confirmed  that  these 


companies  had  no  shipments  of  the 
merchandise.  Consequently,  these 
respondents  will  either  retain  the 
company-specific  rate  most  recently 
assigned  to  them  (as  a  result  of  a  prior 
review  or  the  original  less-than-fair- 
value  investigation)  or  their  entries  will 
receive  the  "all  others"  rate  for  future 
cash-deposit  purposes. 

The  non-selected  companies  are  listed 
as  the  "Non-Selected  Respondents"  in 
the  "Freliminary  Results  of  Review" 
section  below. 

Facts  Available 

Two  companies,  Ecuaplanta  and  San 
Alfonso,  did  not  respond  to  oiu-  original 
questionnaire  or  to  a  follow-up  letter 
that  was  issued  to  them.  Section 
776(a)(2)  of  the  Act  provides  that,  if  an 
interested  party  (1)  withholds 
information  that  has  been  requested  by 
the  Department.  (2)  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  subject  to 
subsections  782(c)(1)  and  (e)  of  the  Act, 
(3)  significantly  impedes  a 
determination  under  the  antidumping 
statute,  or  (4)  provides  such  information 
but  the  information  cannot  be  verified 
as  provided  in  section  782(i)  of  the  Act, 
then  the  Department  shall,  subject  to 
section  782(d)  of  the  Act.  use  facts 
otherwise  available  in  reaching  the 
applicable  determination.  Because 
Ecuaplanta  and  San  Alfonso  did  not 
respond  to  the  questioimaire  or  the 
follow-up  letter,  the  provisions  of 
sections  782(c)(1)  and  (e)  of  the  Act  do 
not  apply  and  we  must  use  fects 
otherwise  available  to  determine  their 
dumping  margins. 

Section  776(b)  of  the  Act  provides 
that,  if  the  Department  finds  that  an 
interested  party  has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information, 
the  Department  may  use  an  inference 
that  is  adverse  to  the  interests  of  that 
party  in  selecting  from  among  the  facts 
otherwise  available.  The  section 
provides  that  an  adverse  inference  may 
include  reliance  on  information  derived 
from  (1)  the  petition,  (2)  the  final 
determination  in  the  investigation 
segment  of  the  proceeding,  (3)  a 
previous  review  under  section  751  of 
the  Act  or  a  determination  under  section 
753  of  the  Act,  or  (4)  any  other 
information  placed  on  the  record.  In 
addition,  the  Statement  of 
Administrative  Action  accompanying 
the  URAA,  H.R.  Doc.  316.  Vol.  1.  103d 
Cong.  (1994)  (SAA).  establishes  that  the 
Department  may  employ  an  adverse 
inference  "to  ensure  that  the  party  does 
not  obtain  a  more  favorable  result  by 
failing  to  cooperate  than  if  it  had 
cooperated  fully."  SAA  at  870.  In 


employing  adverse  inferences,  the 
Departinent  is  instructed  to  consider 
"the  extent  to  which  a  party  may  benefit 
from  its  own  lack  of  cooperation."  Id. 
Because  Ecuaplanta  and  San  Alfonso 
did  not  cooperate  by  complying  with 
our  request  for  information  and  in  order 
to  ensiue  that  they  do  not  benefit  frt)m 
their  lack  of  cooperation,  we  are 
employing  an  adverse  inference  in 
selecting  from  the  facts  available. 

The  Department's  practice  when 
selecting  an  adverse  rate  from  among 
the  possible  sources  of  information  has 
been  to  ensure  that  the  margin  is 
sufficiently  adverse  "as  to  effectuate  the 
purpose  of  the  facts  available  rule  to 
induce  respondents  to  provide  the 
Department  with  complete  and  accurate 
information  in  a  timely  manner."  See 
Static  Random  Access  Memory 
Semiconductors  From  Taiwan;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  63  FR  8909.  8932  (February 
23, 1998).  The  Department  will  also 
consider  the  extent  to  which  a  party 
may  benefit  from  its  own  lack  of 
cooperation  in  selecting arate.  See 
Roller  Chain  Other  Than  Bicycle,  From 
Japan;  Notice  of  Final  Results  and 
Partial  Recission  of  Antidumping  Duty 
Administrative  Review,  62  FR  69472, 
69477  (November  10. 1997).  and  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Thailand:  Final  Results  of 
Antidumping  Administrative  Review,  62 
FR  53808,  53820-21  (October  16. 1997). 

In  order  to  ensiu«  that  the  rate  is 
sufficiently  adverse  so  as  to  induce 
Ecuaplanta's  and  San  Alfonso's 
cooperation,  we  have  assigned  these 
companies  as  adverse  facts  available  a 
rate  of  23.50  percent,  the  highest  margin 
determined  in  any  segment  of  this 
proceeding.  This  rate  was  calculated  for 
Eden  Flowers  in  the  amended  final 
determination.  See  Amendment  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty 
Order  in  Accordance  with  Decision 
Upon  Remand:  Certain  Fresh  Cut 
Flowers  from  Ecuador,  54  FR  29595 
(July  13. 1989).  As  such,  the  margin 
constitutes  "secondary  information" 
under  section  776(c)  of  the  Act. 

Section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  secondfiry 
information  used  for  facts  available  by 
reviewing  independent  sources 
reasonably  at  its  disposal.  The  SAA 
provides  that  to  "corroborate"  means 
simply  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value.  SAA  at 
870.  As  noted  in  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  from  Japan,  and 
Tapered  Roller  Bearings,  Four  Inches  or 
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Less  in  Outside  Diameter,  and 
Components  Thereof,  from  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews  and 
Partial  Termination  of  Administrative 
Reviews,  61  PR  57391,  57392  (November 
6,  1996),  to  corroborate  secondary 
information,  the  Department  will,  to  the 
extent  practicable,  examine  the 
reliability  and  relevance  of  the 
information  used.  However,  unlike 
other  types  of  information,  such  as 
input  costs  or  selling  expenses,  there  are 
no  independent  sources  from  which  the 
Department  can  derive  calculated 
dumping  margins;  the  only  source  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period. 

As  to  the  relevance  of  the  margin  used 
for  adverse  facts  available,  the 
Department  stated  in  Tapered  Roller 
Bearings  that  it  will  "consider 
information  reasonably  at  its  disposal" 
as  to  whether  there  are  circumstances 
that  would  render  a  margin  irrelevant. 
Where  circimistances  indicate  that  the 
selected  margin  is  not  appropriate  as 
adverse  facts  available,  the  Department 
will  disregard  the  margin  and  determine 
an  appropriate  margin."  Id.;  see  also 
Fresh  Cut  Flowers  from  Mexico; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  60  FR 
49567  (September  26, 1995). 

As  stated  above,  the  highest  rate 
determined  in  any  segment  of  this 
proceeding  is  23.50  percent  for  Eden 
Flowers.  We  have  determined  that  there 
is  no  evidence  on  the  administrative 
record  for  the  less-than-fair-value 
investigation  which  indicates  that  the 
23.50  percent  rate  is  irrelevant  or 
inappropriate  as  total  facts  available  for 
Ecuaplanta  and  San  Alfonso  for  this 
review. 

The  FTC's  Status  as  a  Domestic 
Interested  Party 

Five  of  the  respondents  requested  that 
the  Department  require  the  FTC  to 
identify  its  members,  citing  19  CFR 
351.213(b)(1)  as  requiring  that  an 
administrative  review  be  requested  by  a 
domestic  interested  party.  They  argued 
that  section  77l(9)(E)  of  the  Act 
provides  that  a  trade  association  may 
constitute  a  domestic  interested  party  if 
the  majority  of  its  members  are 
manufacturers,  producers  or 
wholesalers  of  a  domestic  like  product 
in  the  United  States  but  that,  because 
the  FTC  had  not  identified  its  members 
in  its  request  for  a  review  or  any 


subsequent  submissions  to  the 
Department,  it  was  impossible  to  know 
if  the  FTC  met  the  definition  of 
domestic  interested  party.  In  the  event 
that  the  FTC  was  not  found  to  meet  the 
definition  of  interested  party,  the 
respondents  argued  that  the  Department 
should  terminate  the  review. 

Further  submissions  by  the  FTC 
clarified  the  position  of  Ae  FTC  in  the 
industry.  We  determined  that  a 
November  1998  affidavit  by  the 
President  of  the  FTC  stating  that  the 
majority  of  the  association's  members 
were  growers  or  wholesalers  of  the 
subject  merchandise  was  sufficient 
evidence  of  the  nature  of  the 
association's  membership.  Therefore, 
we  concluded  that  the  FTC  meets  the 
definition  of  "domestic  interested 
party"  within  the  meaning  of  section 
771(9)(E)  of  the  Act.  See  Memorandimi 
fi-om  Laurie  Parkhill  to  Richard  W. 
Moreland  (January  27, 1999). 

Request  for  Separate  Rates 

Since  the  original  investigation  the 
Department  has  calculated  company- 
specific  weighted-average  mcirgins  for 
all  subject  merchandise.  Because  the 
International  Trade  Conunission  (ITC) 
found  that  each  of  the  three  flower  types 
subject  to  investigation  was  a  separate 
like  product,  five  of  the  respondents 
requested  that  the  Department  calculate 
a  weighted-average  rate  for  each  flower 
type.  Because  the  order  is  subject  to  a 
"simset"  review  in  1999,  the 
respondents  contend  that  the  ITC  would 
most  likely  use  the  like-product  analysis 
that  it  had  developed  at  the 
investigation  stage. 

The  purpose  of  an  administrative 
review  is  to  determine  the  amount  of 
duties  due  on  entries  during  the  FOR 
and  to  establish  estimated  antidimiping 
duties  for  future  entries.  We  calculate, 
where  possible,  customer-specific  duty- 
assessment  rates  and  it  is  our  long- 
established  practice  to  calculate  a 
weighted-average  margin  for  the  subject 
merchandise  to  set  the  cash-deposit  rate 
for  future  entries.  Respondents' 
argument  addresses  the  conduct  of  the 
sunset  review,  not  the  assessment  of 
antidumping  duties.  Therefore,  we  find 
no  basis  upon  which  to  assign  separate 
weighted-average  margins  for  the  three 
fTower  types  in  this  administrative 
review. 

Duty  Absorption 

On  March  31, 1998,  the  FTC 
requested  that  the  Department 
determine  whether  antidumping  duties 
had  been  absorbed  by  the  respondents 
during  the  FOR.  Section  751(a)(4)  of  the 
Act  provides  for  the  Department,  if 
requested,  to  determine,  during  an 


administrative  review  initiated  two 
years  or  fovi  years  after  publication  of 
the  order,  whether  antidimiping  duties 
have  been  absorbed  by  a  foreign 
producer  or  exporter  subject  to  the  order 
if  the  subject  merchandise  is  sold  in  the 
United  States  through  an  importer  who 
is  affiliated  with  such  foreign  producer 
or  exporter.  For  transition  orders  as 
defined  in  section  751(c)(6)(C)  of  the 
Act  (i.e.,  orders  in  effect  as  of  January 
1. 1995),  section  351.213(j)(2)  of  our 
regulations  provides  that  we  will  make 
a  duty-absorption  determination,  if 
requested,  for  any  administrative  review 
initiated  in  1996  or  1998.  This  approach 
ensures  that  interested  parties  will  have 
the  opportunity  to  request  a  duty- 
absorption  determination  prior  to  the 
time  of  a  sunset  review  of  an 
antidumping  order  under  section  751(c) 
of  the  Act,  even  though  the  second  and 
fourth  years  following  the  issuance  of 
that  order  have  passed. 

Since  the  order  on  certain  fresh  cut 
flowers  fi'om  Ecuador  has  been  in  effect 
since  1987,  it  is  a  transition  order. 
Furthermore,  we  received  the  request 
for  a  duty-absorption  determination  in 
connection  with  a  review  that  we 
initiated  in  1998.  Consequently,  in 
accordance  with  the  policy  described 
above,  it  is  appropriate  to  examine  duty 
absorption  in  this  review. 

Section  751(a)(4)  of  the  Act  provides 
that  duty  absorption  may  occur  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  affiliated 
importer.  Of  the  selected  respondents, 
Agritab,  Floremit,  and  Ecuaclavel  have 
affiliated  importers.  We  have 
preliminarily  determined  that  the 
following  percentage  of  their  U.S. 
affiliates'  sales,  by  quantity,  have 
dumping  margins: 


Percentage  of 

U.S.  affiliate's 

Name  of  firm 

sales  witfi 

dumping  mar- 

gins 

Agritab  

13.79 

Floricultura  Ecuaclavel  S.A  .. 

38.04 

Flores  Mitad  del  Mundo,  S.A 

15.00 

With  respect  to  the  above  companies, 
we  presume  that  the  duties  will  be 
absorbed  for  those  sales  that  we  found 
to  have  been  dumped.  However,  this 
presumption  can  be  rebutted  with 
evidence  (e.g.,  an  agreement  between 
the  affiliated  importer  and  the 
unaffiliated  purchaser')  that  the 
imaffiliated  purchasers  in  the  United 
States  will  pay  the  full  duty  ultimately 
assessed  on  the  subject  merchandise.  An 
interested  party  who  wishes  to  submit 
such  evidence  may  do  so  no  later  than 
15  days  after  publication  of  these 
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preliminary  results.  In  the  absence  of 
such  evidence,  we  will  find  that  the 
antidumping  duties  have  been  absorbed 
by  the  above-listed  firms  on  the 
percentage  of  U.S.  sales  indicated. 

Export  Price  and  Constructed  Export 
Price 

As  permitted  by  section  777A(d)(2)  of 
the  Act,  we  have  preliminarily 
determined  that  it  is  appropriate  to 
average  U.S.  prices  on  a  monthly  basis 
in  order  to  use  actual  price  information 
(often  available  only  on  a  monthly  basis) 
and  account  for  practices  associated 
with  pricing  perishable  products.  The 
Department  has  used  this  averaging 
technique  in  the  most  recently 
completed  review  of  this  order  and 
other  reviews  of  the  order  covering 
certain  fresh  cut  flowers  from  Colombia. 
Certain  Fresh  Cut  Flowers  from 
Ecuador:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
37044  Ouly  16, 1996),  and  Colombian 
Flowers  Tenth  Review. 

For  the  price  to  the  United  States,  we 
used  export  price  (EP)  or  constructed 
export  price  (CEP)  as  defined  in  sections 
772(a)  and  772(b)  of  the  Act,  as 
appropriate.  CEP  was  used  for 
consignment  sales  through  unaffiliated 
U.S.  consignees  and  sales  (consignment 
or  otherwise)  made  through  affiliated 
importers. 

We  calculated  EP  based  on  the  packed 
price,  consisting  of  invoice  price  plus 
certain  additional  charges  (e.g.,  box 
charges),  to  the  first  unaffiliated 
purchaser  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  foreign  inland  freight  and  return 
credits. 

For  sales  made  on  consignment,  we 
calculated  CEP  based  on  the  packed 
price  consisting  of  invoice  price  plus 
certain  additional  charges  by  the 
consignee  (e.g.,  box  charges)  to  the 
unaffiliated  purchaser.  For  sales  made 
through  affiliated  parties,  we  based  CEP 
on  the  packed  price,  consisting  of 
invoice  price  plus  certain  additional 
charges  (e.g.,  box  charges),  to  the  first 
unaffiliated  customer  in  the  United 
States.  We  made  adjustments  to  these 
prices,  where  appropriate,  for  discoimts 
and  rebates,  foreign  inland  freight, 
international  (air)  freight,  freight  charges 
incurred  in  the  United  States,  brokerage 
and  handling,  U.S.  customs  fees,  direct 
selling  expenses  related  to  conmiercial 
activity  in  the  United  States,  return 
credits  and  royalties.  Finally,  consistent 
with  our  approach  in  the  previous 
review,  we  made  adjustments  for  either 
commissions  paid  to  unaffiliated  U.S. 
consignees  or  for  the  U.S.  selling 
expenses  of  affiliated  consignees. 


Pursuant-to  sections  772(d)(3)  and 
772(f)  of  the  Act,  we  calculated  and 
reduced  the  price  further  by  an  amount 
for  profit  on  sales  made  through 
affiliated  parties  to  arrive  at  CEP. 

Normal  Value 

1.  Basis  for  Calculating  Normal  Value 

Section  773(a)(l)(B)(i)  of  the  Act 
defines  normal  value  (NV)  as  the  price 
at  which  the  foreign  like  product  is  first 
sold  for  consiunption  in  the  exporting 
country  (home  market).  However, 
pursuant  to  section  773(a)  of  the  Act, 
certain  conditions  must  be  satisfied  in 
order  for  the  Department  to  consider 
sales  in  the  home  market  as  the  basis  for 
calculating  NV.  One  condition  is  that 
the  home  market  must  be  viable. 
Generally,  the  Department  will  consider 
the  home  market  to  be  viable  if  the 
aggregate  quantity  (or,  if  quantity  is  not 
appropriate,  value)  of  sales  of  the 
foreign  like  product  sold  by  an  exporter 
or  producer  in  that  market  is  five 
percent  or  more  of  the  aggregate 
quantity  (or  value)  of  its  sales  of  the 
subject  merchandise  to  the  United 
States.  Where  the  home  market  is  not 
viable,  NV  may  be  calculated  based  on 
sales  to  a  viable  third-country  market  or 
on  constructed  value  (CV).  See  sections 
773(a)(1)  and  773(a)(4)  of  the  Act. 

Agritab,  Florisol,  and  Floraquin  had 
sales  in  excess  of  five  percent  of  their 
aggregate  quantity  of  sales  of  the  subject 
merchandise  to  the  United  States.  Thus, 
we  found  the  home  market  to  be  viable 
for  them. 

Ecuaclavel  had  sales  in  the  home 
market,  but  they  constituted  less  than 
five  percent  of  its  aggregate  sales  to  the 
United  States.  Therefore,  its  home 
market  is  not  viable.  Floremit  had  no 
home  market  sales  and  Montana  had 
only  "cidl"  sales.  We  consider  sales  of 
culls,  or  flowers  of  lesser  grade  than 
those  produced  for  export  to  the  United 
States,  to  be  sales  of  by-products  of  the 
flowers  grown  for  export.  See  Certain 
Fresh  Cut  Flowers  from  Colombia;  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  62  FR  53287,  53298  (October 
14, 1997).  Hence,  we  examined  the 
viability  of  third-country-market  sales 
for  these  three  companies. 

The  test  for  viability  of  a  third- 
country  market  is  also  whether  the  sales 
in  that  market  equal  five  percent  or 
more  of  the  aggregate  sales  to  the  United 
States.  See  section  773(a)(l)(B)(ii)(n)  of 
the  Act.  In  the  case  of  Floremit,  there 
were  no  third-country  sales  equal  to  or 
greater  than  five  percent  of  its  U.S. 
aggregate  sales,  so  we  have  based  NV  for 
this  company  on  CV. 


Montana  and  Ecuaclavel  had  sales  to 
a  third-country,  Russia,  that  accoimted 
for  more  than  five  percent  of  sales  to  the 
United  States.  We  have  concluded, 
however,  that  conditions  existed  in 
Russia  that  rendered  a  comparison 
between  a  NV  based  on  sales  in  Russia 
and  an  EP  or  CEP  inappropriate. 
Specifically,  the  Department  found  that 
the  flower  prices  in  the  United  States 
were  more  volatile  than  those  in  Russia 
where  there  is  a  more  constant  demand 
for  the  product.  There  were  also 
different  peak  price  periods,  or 
holidays,  in  the  two  countries;  since  the 
United  States  had  three  of  these  peak 
periods  and  Russia  had  only  one,  these 
periods  affected  price  volatility  in  the 
United  States  to  a  greater  extent  than 
prices  in  Russia.  Thus,  we  have 
concluded  that  a  particular  market 
situation  exists  which  prevents  a  proper 
comparison  between  a  NV  based  on  the 
third-country-market  sales  and  the  EP  or 
CEP. 

In  such  a  circiunstance,  we  may 
decline  to  calcidate  a  NV  based  on  the 
sales  of  the  third-country  market.  See  19 
CFR  351.404(c)(2).  Rather,  we  may  opt 
to  caloilate  the  NV  based  on  CV, 
pursuant  to  section  773(a)(4)  of  the  Act. 
Because  we  foimd  the  comparison  of 
prices  between  the  third-country  market 
and  the  U.S.  market  to  be  inappropriate, 
we  have  used  CV  to  establish  NV  for 
Montana  and  Ecuaclavel.  For  a  more 
detailed  explanation  of  this 
determination  and  the  other  NV 
determinations,  see  Memorandiim  from 
Laurie  Parkhill  to  Susan  Kuhbach 
(August  12, 1998). 

2.  Arm's-Length  Test 

Ehiring  the  POR,  Agritab  reported 
home  market  sales  to  employees.  We 
tested  Agritab's  home  market  sales  to 
employees  to  see  if  they  were  made  at 
arm's-length  prices.  To  test  whether 
these  sales  were  made  at  arm's-length 
prices,  we  compared,  by  flower  type,  the 
prices  of  sales  to  employees  and 
unaffiliated  customers  net  of 
appropriate  home  market  price 
adjustments  (for  Agritab  these 
adjustments  consisted  of  credit 
expenses  and  packing  expenses 
incurred  on  home  market  sales).  Since 
we  foimd  that  the  prices  to  the 
employees  were  on  average  less  than 
99.5  percent  of  the  price  to  unaffiliated 
parties,  we  determined  that  all  sales 
made  to  the  employees  were  not  at 
arm's  length  and  disregarded  them  in 
determining  NV.  See  19  CFR  351.403(c). 

3.  Sales  Below  the  Cost  of  Production 

On  September  1 1 ,  1998,  the  FTC 
alleged  that  Agritab,  Florisol,  and 
Floraquin  made  home  market  sales  of 
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certain  fresh  cut  flowers  at  prices  below 
the  cost  of  production  (COP)  and 
requested  that  the  Department  initiate  a 
below-cost  investigation. 

Upon  review  of  the  allegation  with 
regard  to  Agritab,  we  determined  that 
there  were  reasonable  groimds  to 
believe  or  suspect  that  Agritab  made 
sales  at  prices  below  its  COP,  in 
accordance  wnth  section  773(b){2)(A)(i) 
of  the  Act.  Accordingly,  we  initiated  a 
COP  investigation  of  this  company 
piusuant  to  section  773(b)(1)  of  the  Act. 
With  regard  to  Florisol  and  Floraquin, 
we  determined  that  the  FTC's 
allegations  of  below-cost  sales  did  not 
provide  reasonable  grounds  to  believe  or 
suspect  that  their  home  market  sales 
were  made  at  prices  below  COP. 
Therefore,  we  did  not  initiate  COP 
investigations  of  Florisol  and  Floraquin. 
For  a  more  detailed  explanation  of  oxir 
analysis  of  the  allegations  "of  below-cost 
sales,  see  Memorandimi  from  Laurie 
Parkhill  to  Richard  W.  Moreland 
(November  2, 1998). 

In  our  COP  analysis,  we  used  the 
information  that  Agritab  provided  in  its 
questionnaire  responses.  In  accordance 
with  section  773(b)(3)  of  the  Act,  we 
calculated  the  COP  based  on  the  sum  of 
the  costs  of  materials  and  fabrication 
employed  in  producing  the  foreign  like 
product,  plus  general  and 
administrative  expenses  and  all  costs 
and  expenses  incidental  to  packing  the 
merchandise.  Section  773(b)(3)  of  the 
Act  provides  for  the  inclusion  of  home 
market  selling  expenses  in  COP. 
However,  Agritab  reported  that  it  had  no 
selling  expenses  on  sales  of  export- 
quality  flowers  in  the  home  market.  For 
Agritab's  COP,  therefore,  we  used  zero 
as  the  actual  amount  of  selling  expenses 
inctirred  on  home  market  sales. 
After  calculating  the  COP,  in 
accordance  with  section  773(b)(1)  of  the 
Act  we  tested  whether  Agritab's  home 
market  sales  of  certain  fresh  cut  flowers 
were  made  at  prices  below  the  COP.  We 
compared  the  COP  of  each  flower  type 
to  the  reported  home  market  prices  less 
any  applicable  movement  charges.  As  a 
result  of  our  comparisons  of  prices  to 
weighted-average  COPs  for  the  POR,  we 
determined  that  all  of  Agritab's  home 
market  sales  were  below  the  COP  and 
were  not  at  prices  which  would  permit 
recovery  of  all  costs  widiin  a  reasonable 
period  of  time,  as  defined  by  section 
773(b)(2)(D)  of  the  Act.  Therefore,  we 
disregarded  all  of  Agritab's  home  market 
sales. 

4.  Calculation  ofNV 

For  Florisol  and  Floraquin,  we  based 
NV  on  the  reported  home  market  prices. 
We  based  home  market  prices  for  these 
two  respondents  on  their  packed,  ex- 
farm  or  delivered  prices  to  unaffiliated 


purchasers.  When  applicable,  we  made 
adjustments  for  differences  in  packing 
and  for  movement  expenses  in 
accordance  with  section  773(a)(6)(A) 
and  (B)  of  the  Act  and  for  differences  in 
circumstances  of  sale  (COS)  in 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  Act.  F^  comparisons  to  EP,  we 
made  COS  adjustments  by  adding  U.S. 
direct  selling  expenses  to  NV. 
In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  we  based  NV 
on  sales  at  the  same  level  of  trade  as  the 
EP  or  CEP.  Since  NV  was  always 
calculated  at  the  same  level  of  trade,  we 
did  not  make  any  adjustments  for 
differences  in  the  level  of  trade.  (See 
"Level  of  Trade"  section  below.)  For 
Agritab,  Floremit,  Montana,  and 
Ecuaclavel,  in  accordance  with  section 
773(a)(4)  of  the  Act,  we  used  CV  as  the 
basis  for  NV  when  there  were  no  usable 
sales  of  the  foreign  like  product  in  the 
comparison  market.  We  calculated  CV 
in  accordance  with  section  773(e)  of  the 

Act. 

For  CV,  we  used  the  cost  of  matenals, 
direct  labor,  and  overhead  as  reported 
by  the  respondents.  Some  respondents 
reported  revenues  from  the  s^e  of  non- 
export-quality  flowers.  As  noted  above, 
we  consider  non-export-quality  flowers, 
or  culls,  which  are  produced  in 
conjunction  with  export-quality  flowers, 
to  be  by-products.  Therefore,  we 
adjusted  the  cost  of  materials,  direct 
labor,  and  overhead  to  reflect  revenue 
from  sales  of  the  culls. 

Section  773(e)  of  the  Act  also 
provides  for  the  inclusion  of  selling, 
general,  and  administrative  expenses  in 
the  calculation  of  CV.  We  used  the 
general  and  administrative  expenses 
reported  by  each  respondent.  With 
regard  to  selling  expenses,  all 
respondents  reporting  sales  of  export- 
quality  flowers  in  the  home  market 
reported  that  they  had  no  selling 
expenses.  Therefore,  we  used  zero  as  the 
actual  amount  of  selling  expenses 
incurred  by  the  exporters  and  producers 
examined  in  this  review. 

With  respect  to  profit,  section 
773(e)(2)(A)  of  the  Act  instructs  us  to 
calculate  the  amount  realized  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  the  home  market. 
However,  for  all  the  respondents  for 
which  we  based  NV  on  CV,  it  was 
necessary  to  calculate  profit  for  CV 
using  an  alternative  methodology 
because  the  calculation  of  profit  in 
accordance  with  section  773(e)(2)(A)  of 
the  Act  was  not  attainable  from  the 
information  on  the  record.  Specifically, 
for  Agritab  there  were  no  home  market 
sales  above  COP.  For  Montana, 
Floremit,  and  Ecuaclavel,  the 


respondents  do  not  have  home  market 
sales  of  the  foreign  like  product  under 
consideration  for  NV  on  which  to 
calculate  profit  for  CV.  Therefore,  we 
selected  an  alternative  CV-profit 
calculation  methodology  for  these  four 
firms  piu^uant  to  section 
773(e)(2)(B)(iii)  of  the  Act,  which 
permits  us  to  use  "any  other  reasonable 
method"  to  compute  an  amount  for 
profit,  provided  that  the  amount  does 
"not  exceed  the  amount  normally 
realized  by  exporters  or  producers 
*  *  *  in  connection  with  the  sale,  for 
consumption  in  the  foreign  country,  of 
merchandise  that  is  in  the  same  general 
category  of  products  as  the  subject 
merchandise."  In  reviewing  the  record 
for  information  on  profits  earned  in 
Ecuador  by  producers  of  merchandise 
that  is  in  the  same  general  category  of 
products  as  flowers,  we  determined  that 
the  best  available  sources  of  information 
are  the  1997  financial  statements  that 
producers  of  certain  fresh  cut  flowers 
from  Ecuador  submitted  in  response  to 
section  A  of  ovir  questiormaire.  Where 
there  was  A  positive  profit  amoimt  on 
the  1997  financial  statements,  we  used 
the  data  to  calculate  an  average  profit 
rate.  In  order  to  calculate  a  positive 
amount  for  profit  consistent  with 
Silicomanganese  from  Brazil:  Final 
Results  of  Antidumping  Administrative 
Review.  62  FR  37877  (July  15, 1997).  we 
disregarded  financial  statements  of 
producers  that  incurred  losses. 
Disregarding  these  financial  statements 
enabled  us  to  derive  an  "element  of 
profit"  as  contemplated  by  the  SAA.  See 
SAA  at  839.  Furthermore,  we 
disregarded  financial  statements  that 
were  not  contemporaneous  with  sales 
during  the  POR  (e.g.,  1996  financial 
statements). 

We  included  U.S.  packing  expenses  in 
the  calculation  of  CV.  In  addition,  for  EP 
sales,  we  made  COS  adjustments  for 
direct  selling  expenses,  where 
appropriate,  in  accordance  with  section 
773(a)(6)(C)(iii)oftheAct. 

Consistent  with  the  methodology  we 
used  in  recent  reviews  of  the  order  on 
certain  iresh  cut  flowers  from  Colombia, 
we  first  converted  each  month's  CV 
from  Ecuadorian  sucres  to  dollars  using 
that  month's  exchange  rate.  We  then 
totaled  the  monthly  cost,  expressed  in 
dollars  over  the  POR,  and  divided  by 
the  quantity  of  export-quality  flowers 
sold  by  the  producer/exporter  in  order 
to  arrive  at  Ae  per-stem  CV  in  dollars. 
The  CV  was  then  converted  to 
Ecuadorian  sucres  using  the  period-end 
exchange  rate;  we  deflated  each 
monthly  figure  to  ensure  a  constant  cost 
over  the  POR.  We  converted  the  sucre 
per-stem  CV  to  dollars  based  on  the  date 
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of  the  U.S.  sale,  in  accordance  with 
section  773A(a)  of  the  Act. 

Level  of  Trade 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  SG&A  and  profit. 

For  EP,  the  LOT  is  also  the  level  of  the 
starting-price  sale,  which  is  usually 
from  the  exporter  to  the  importer.  For 
CEP,  it  is  the  level  of  the  constructed 
export  sale  from  the  exporter  to  the 
affiliated  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 


and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  farm  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  differences  in  t]<e  levels 
between  NV  and  CEP  sales  affect  price 
comparability,  we  adjust  NV  under 
section  773(A)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19, 1997). 

In  this  review,  no  respondent 
requested  a  LOT  adjustment  or  a  CEP 
offset.  To  determine  whether  a  LOT 
adjustment  was  necessary,  in 
accordance  with  principles  discussed 
above,  we  examined  information 
regarding  the  distribution  systems  in 
both  the  U.S.  and  Ecuadorian  markets, 
including  the  selling  functions,  classes 
of  customer,  and  selling  expenses  for 
each  respondent.  We  determined  that  no 
LOT  adjustment  or  CEP  offset  was 
necessary  for  any  of  the  respondents. 

For  a  company-specific  description  of 
our  LOT  an^ysis  for  these  preliminary 


results,  see  the  Level  of  Trade 
Memorandum  from  the  Ecuadorian 
Flowers  Team  to  Laurie  Parkhill  (March 
26, 1999). 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  vtrith  section 
773A(a)  of  the  Act.  The  Department's 
preferred  source  for  daily  exchange  rates 
is  the  Federal  Reserve  Bank. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of  EP 
and  CEP  with  NV,  we  preliminarily 
determine  that  there  are  margins  in  the 
amoimts  listed  below  for  the  period 
March  1, 1997,  through  February  28, 
1998.  When  a  different  spelling  of  a 
respondent's  name  appears  in 
parentheses  beside  its  listed  name,  it  is 
because  we  used  that  alternative 
spelling  of  the  name  in  the  initiation 
notice. 

Selected  Respondents 

The  following  six  respondents 
received  individual  rates,  as  indicated 
below: 


Respondent 


Weighted- 
average  mar- 
gin (percent) 


Agritab  Cia.  Ltda .'. 

Claveles  de  la  Montana,  S.A 

Flores  del  Quinche  S.A.  (Flores  del  Qinche,  S.A.)  .... 
Florlcultura  Ecuadavel  S.A.  (Floricultural  Ecuadavel) 

Floriso<  Cia.  Ltda 

Flores  Mitad  del  MurKJo,  S.A 


1.16 
6.18 
0.00 
15.11 
0.00 
0.27 


Non>SeIected  Respondents 

The  following  respondents,  which 
reported  shipments  of  subject 
merchandise  during  the  POR  but  were 
not  selected  for  examination,  will 
receive  a  weighted-average  rate  of  6.43 
percent: 

Agricola  Landwork  Cia.' Ltda. 
Agroindustrial  Espialmor  Ltda. 
Colors  from  the  World 

(Colorsfromtheworld) 
Flores  del  Ecuador  Armizo  Cia.  Ltda. 

(Armizo) 
Flores  La  Antonia 

Guala  Export/Import  (Guala  Import) 
Illinizia  Flowers 
Miliflowers  Cia. 
Nerita  Flowers 
Plantaciones  Malima 

The  following  respondents  reported 
no  shipments  or  sales  of  the  subject 
merchandise  during  the  POR.  A 
previously-reviewed  or  -investigated 
company  will  retain  the  company- 
specific  rate  most  recently  assigned  to  it. 


A  company  not  subject  to  the 

investigation  or  a  prior  review  will  be 

assigned  a  cash  deposit  rate  of  5.89 

percent,  the  adjusted  "all  others"  rate 

from  the  LTFV  investigation.  This 

determination  applies  to  the  following 

companies: 

Americflowers 

Arco  Valeno 

Biocare  Limited 

Comedinsa 

Comercializadora  Agricola  Caribe 

Comprinz  S.A. 

Ecoflowers/Ecopacifico  Cia.  Ltda. 

(Ecoflowers) 
Ecuaflor 

Ecuaplanet  Trading 
Empagri  Cia.  Ltda. 
Flores  Barragan  Rodriguez  Cia.  Ltda. 
Florimex  Verwaltung  GMBH 
Guanguilqui- Agro-Industrial  S.A. 

(Guaiisa  Farms) 
Incaflor 
Maximafarms 
Navado  Naranjo  Ecuador 
Panorama  Roses  S.A. 


Quito  Inor  Flowers 

Trevis  S.A. 

Velvet  Flores  Cia.  Ltda.  (Velvet) 

Entries  from  the  following  companies 
will  receive  an  adverse  facts-available 
rate  of  23.50  percent: 
Ecuaplanta 
San  Alfonso 

Interested  parties  may  request  a 
hearing  not  later  than  30  days  after 
publication  of  this  notice.  Interested 
parties  may  also  submit  written 
arguments  in  case  briefs  on  these 
preliminary  results  within  30  days  of 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  case  briefs,  may  be  filed  no  later  than 
five  days  after  the  time  limit  for  filing 
case  briefs.  Parties  who  submit 
arguments  are  requested  to  submit  vrith 
each  argument  a  statement  of  the  issue 
and  a  brief  summary  of  the  argument. 
All  memoranda  to  which  we  refer  in 
this  notice  can  be  foimd  in  the  public 
reading  room,  located  in  the  Central 


Federal  Register /Vol.  64,  No.  73 /Friday,  April  16,  1999 /Notices 


18885 


Records  Unit,  room  B-099  of  the  main 
Department  of  Commerce  building.  Any 
hearing,  if  requested,  will  be  held  two 
days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  a  discussion  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing.  The  Department  will 
issue  final  results  of  this  review  within 
120  days  of  publication  of  these 
preliminary  results. 

Upon  completion  of  the  final  results 
in  this  review,  the  Department  shall 
determine,  and  the  Customs  Service 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  We  have  calculated 
an  importer/customer-specific  per-stem 
duty-assessment  rate  based  on  the  ratio 
of  the  total  amount  of  antidimiping 
duties  calculated  for  the  examined  sales 
to  the  quantity  of  subject  merchandise 
shipped  during  the  POR.  This  rate  will 
be  assessed  imiformly  on  all  entries  of 
that  particular  importer/customer  made 
during  the  POR.  The  Department  will 
issue  appraisement  instructions  on  each 
exporter  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
The  cash  deposit  rates  for  the  reviewed 
companies  will  be  those  rates 
established  in  the  final  results  of  this 
review,  except  that  no  cash  deposit  will 
be  required  if  the  rate  is  de  minimis,  i.e.. 
less  than  0.5  percent;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-feir-value 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  5.89  percent,  the  adjusted  "all 
others"  rate  from  the  less-than-fair-value 
investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  imtil  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.401(f)(2)  to  file  a  certificate 


regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  March  30,  1999. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-9612  Filed  4-15-99;  8:45  am] 
BHJJNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-1 22-633] 

Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determination:  Live 
Cattle  From  Canada 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  16,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gabriel  Adler  or  Kris  Campbell,  Office 
of  AD/CVD  Enforcement  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW,  Washington.  DC  20230; 
telephone (202) 482-1442  or  (202) 482- 
3813,  respectively. 

Postponement  of  Preliminary 
Determination 

The  Department  of  Commerce  (the 
Department)  is  postponing  the 
preliminary  determination  in  the 
antidiunping  duty  investigation  of  live 
cattle  from  Canada.  The  deadline  for 
issuing  the  preliminary  determination 
in  this  investigation  is  now  no  later  than 
Jime  30, 1999. 

On  December  30,  1998,  the 
Department  published  its  initiation  of 
an  antidumping  investigation  of  live 
cattle  from  Canada.  See  Initiation  of 
Antidumping  Duty  Investigations:  Live 
Cattle  from  Canada  and  Mexico,  63  FR 
71886,  71889.  The  notice  stated  we 
would  issue  our  preliminary 
determination  by  May  11, 1999. 

On  April  7, 1999,  pursuant  to  section 
733(c)(1)(A)  of  the  Tariff  Act  of  1930,  as 
amended,  the  Ranchers-Cattlemen 
Action  Legal  Foundation  (the 
petitioners)  requested  that  the 
Department  postpone  the  issuance  of 


the  preliminary  determination  in  this 
investigation. 

The  petitioners*  request  for 
postponement  was  timely,  and  the 
Department  finds  no  compelling  reason 
to  deny  the  request.  Therefore,  we  are 
postponing  the  deadline  for  issuing  this 
determination  until  no  later  than  June 
30, 1999. 

This  extension  is  in  accordance  with 
section  733(c)  of  the  Act  and  19  CFR 
351.205(b)(2). 

Dated:  April  12,  1999. 
Richard  W.  Moreland, 
Deputy  Assistant  Secretary  Import 
Administration. 

Dated:  April  12, 1999. 
[FR  Doc.  99-9610  Filed  4-15-99;  8:45  am) 

BUJNaCOOE  3610-OS-# 


DEPARTMENT  OF  DEFENSE 
[0MB  Control  Number  0704-0187] 

Information  Collection  Requirement; 
Defense  Federal  AcquisKion 
Regulation  Supplement;  DoO 
Acquisition  Process  (Solicitation 

PtMSS) 

agency:  Department  of  Defense  (DoD). 
ACnON:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  DoD  announces  the 
proposed  extension  of  a  pubUc 
information  collection  requirement  and 
seeks  public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  estimate  of  the 
burden  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  This 
information  collection  requirement  is 
currently  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for  use 
through  July  31.  2000.  DoD  proposes    . 
that  OMB  extend  its  approval  for  three 
years  from  approval  date. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  June  15, 1999. 
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ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  requirement 
should  be  sent  to:  Defense  Acquisition 
Regulations  Coimcil,  Attn:  Ms.  Amy 
Williams,  PDUSD  (A&T)  DP  (DAR),  IMD 
3D139,  3062  Defense  Pentagon, 
Washington.  DC  20301-3062.  Telefax 
(703) 602-0350. 

E-mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
dfars@acq.osd.mil. 

Please  cite  0MB  Control  Number 
0704-0187  in  all  correspondence  related 
to  this  issue.  E-mail  comments  should 
cite  OMB  Control  Number  0704-0187  in 
the  subject  line. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  at  (703)  602-0131.  A 
copy  of  this  information  collection 
requirement  is  available  electronically 
via  the  Internet  at: 
htt;://www.acq.osd.mil/dp.dars/ 

dfars.html 
Paper  copies  may  be  obtained  from  Ms. 
Amy  Williams.  PDUSD  (A&T)  DP 
(DAR).  IMD  3D139.  3062  Defense 
Pentagon,  Washington.  DC  20301-3062. 
SUPPLEMENTARY  INFORMATION: 

Title,  Associated  Form,  and  OMB 
Number:  Information  Collection  in 
Support  of  the  DoD  Acquisition  Process 
(SoUcitation  Phase).  OMB  Control 
Number  0704-0187. 

Needs  And  Uses:  This  ipiormation 
collection  requirement  pertains  to 
information  that  an  offeror  must  submit 
to  DoD  in  response  to  a  request  for 
proposals  or  an  invitation  for  bids.  DoD 
uses  this  information  to  (1)  evaluate 
offers.  (2)  determine  which  offeror  to 
select  for  contract  award,  and  (3) 
determine  whether  the  offered  price  is 
fair  and  reasonable.  DoD  also  uses  this 
information  in  determining  whether  to 
furnish  precious  metals  as  Government- 
furnished  material;  whether  to  accept 
alternate  preservation,  packaging,  or 
packing;  and  whether  to  trade  in 
existing  personal  property  towards  the 
purchase  of  new  items. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Annual  Burden  Hours:  23.986.320. 

Number  of  Respondents:  192.173. 

Responses  Per  Respondent: 
Approximately  12. 

Number  of  Responses:  2,333,667. 

Average  Burden  Per  Response:  10.28 
hours. 

Frequency:  On  occasion. 

Summary  of  Information  Collection 

This  information  collection  pertains 
to  information,  not  separately  covered 
by  another  OMB  clearance,  that  an 
offeror  must  submit  to  DoD  in  response 
to  a  request  for  proposals  or  an 


invitation  for  bids.  In  particular,  the 
information  collection  covers  the 
following  DFARS  requirements: 

•  217.70.  Exchange  of  Personal 
Property.  Section  217.7004.  paragraph 
(a),  of  this  subpart  requires  that 
solicitations  which  contemplate 
exchange  (trade-in)  of  personal 
property,  and  application  of  the 
exchange  allowance  to  the  acquisition  of 
similar  property,  shall  include  a  request 
for  offerors  to  state  prices  for  the  new 
items  being  acquired  both  with  and 
without  any  exchange  allowance. 

•  217.72.  Bakery  and  Dairy  Products. 
Section  217.7201.  paragraph  (b)(2).  of 
this  subpart  requires  a  contractor's  list 
of  cabinet  equipment  in  the  schedule  of 
the  contract,  when  the  contractor  is 
required  to  furnish  its  own  cabinets  for 
dispensing  milk  from  bulk  containers. 

•  217.74.  Undefinitized  Contract 
Actions.  Unless  an  exception  in 
217.7404-5  of  this  subpart  applies, 
paragraph  (b)  of  217.7404-3  requires  the 
contractor  to  submit  a  qualifying 
proposal  in  accordance  with  the 
definitization  schedule  of  the 
imdefinitized  contract  action.  A 
"qualifying  proposal"  is  defined  in 
paragraph  (c)  of  217.7401  as  a  proposal 
containing  sufficient  information  for 
DoD  to  do  complete  and  meaningful 
analyses  and  audits  of  the  information 
in  the  proposal  and  any  other 
information  that  the  contracting  officer 
has  determined  that  DoD  needs  to 
review  in  connection  with  the  contract. 

•  217.75,  Acquisition  of 
Replenishment  Parts.  Paragraph  (d)  of 
217.7504  of  this  subpart  permits 
contracting  officers  to  include,  in  sole- 
source  solicitations  for  replenishment 
parts,  a  provision  requiring  an  offeror  to 
supply,  with  its  proposal,  price  and 
quantity  data  on  any  Government  orders 
for  the  replenishment  part  issued  within 
the  most  recent  12  months. 

•  252.208-7000,  Intent  to  Furnish 
Precious  Metals  as  Government- 
Furnished  Material.  Paragraph  (b)  of  this 
clause  requires  an  offeror  to  cite  the 
type  and  quantity  of  precious  metals 
required  in  the  performance  of  the 
contract.  Paragraph  (c)  requires  the 
offeror  to  submit  two  prices  for  each 
deliverable  item  that  contains  precious 
metals:  one  based  on  the  Government 
furnishing  the  precious  metals,  and  the 
other  based  on  the  contractor  furnishing 
the  precious  metals. 

•  252.209-7001,  Disclosure  of 
Ownership  or  Control  by  the 
Government  of  a  Terrorist  Country. 
Paragraph  (c)  of  this  provision  requires 
an  offeror  to  provide  a  disclosure  with 
its  offer  if  the  government  of  a  terrorist 
country  has  a  significant  interest  in  the 
offeror,  in  a  subsidiary  of  the  offeror,  or 


in  a  parent  company  of  which  the 
offeror  is  a  subsidiary. 

•  252.211-7004.  Alternate 
Preservation,  Packaging,  and  Packing. 
Paragraph  (b)  of  this  provision  requires 
an  offeror  to  submit  information 
sufficient  to  allow  evaluation  of  any 
alternate  preservation,  packaging,  or 
packing  proposed  by  the  offeror. 

•  252.226-7000,  Notice  of 
Historically  Black  College  or  University 
and  Minority  Institution  Set-Aside. 
Paragraph  {c)(2)  of  this  clause  requires 
that,  upon  request  of  the  contracting 
officer,  the  offeror  will  provide  evidence 
prior  to  award  that  the  Secretary  of 
Education  has  determined  the  offeror  to 
be  a  historically  black  college  or 
imiversity  or  minority  institution. 

•  252.226-7001.  Historically  Black 
College  or  University  and  Minority 
Institution  Status.  Paragraph  (b)  of  this 
provision  requires  an  offeror  that  is  a 
historically  black  college  or  imiversity 
or  minority  institution  to  check  the 
appropriate  block  to  indicate  its  status 
as  such. 

•  252.237-7000.  Notice  of  Special 
Standards  of  Responsibility.  Paragraph 
(c)  of  this  provision  requires  the 
apparently  successful  offeror,  under  a 
solicitation  for  audit  services,  to  give  the 
contracting  officer  evidence  that  it  is 
licensed  by  the  cognizant  licensing 
authority  in  the  state  or  other  political 
jurisdiction  where  the  offeror  operates 
its  professional  practice. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 

Regulations  Council. 

IFR  Doc.  99-9558  Filed  4-15-99;  8:45  ani] 

BILUNG  CODE  5000-04-41 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patenta  for  Non- 
Excluaive,  Exciuaive,  or  Partially- 
Exciualve  Licenaing 

agency:  U.S.  Army  Research 
Laboratory.  Adelphi.  Maryland. 
action:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  the  following  U.S.  patents 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  All  of  the  listed 
patents  have  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army. 
Washington.  D.C. 

This  patent  covers  a  wide  variety  of 
technical  arts  including:  A  ceramic  part 
to  a  semi-conductor  substrate. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
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Transfer  Act  of  1986  (Pub.  L.  99-502) 
and  Section  207  of  Title  35.  United 
States  Code,  the  Department  of  the' 
Army  as  represented  by  the  U.S.  Army 
Research  Laboratory  wish  to  license  the 
U.S.  patents  listed  below  in  a  non- 
exclusive, exclusive  or  partially 
exclusive  manner  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  these  patents. 

Title:  Bonding  for  Silicon  Carbide 
Directly  to  a  Semiconductor  Substrate 
by  Using  Silicon  to  Silicon  Bonding. 

Inventors:  Timothy  Mermagen,  Judith 
McCullen,  Robert  Reams  and  Bohdam 
Dobriansky. 

Patent  Number:  5,877,516. 

Issued  Date:  March  2. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rausa.  Technology  Transfer 
Office,  AMSRL-CS-TT,  U.S.  Army 
Research  Laboratory,  Aberdeen  Proving 
Ground,  MD  21005-5055,  tel:  (410)  278- 
5028;  fax:  (410)  278-5820. 
SUPPl^MENTARY  INFORMATION:  None. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  99-9613  Filed  4-15-99;  8:45  am] 

BHJJNG  CODE  371 0-Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patent*  for  Non- 
Excluaive,  Exckwive,  or  ParttoUy- 
Exchisive  Hcanaing 

agency:  U.S.  Army  Research 
Laboratory,  Adelphi,  Maryland. 

ACTION:  Notice. 


summary:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  the  following  U.S.  patents 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  All  of  the  listed 
patents  have  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army, 
Washington,  D.C. 

This  patent  covers  a  wide  variety  of 
technical  arts  including:  An  incoherent 
LADAR  which  achieves  high  range 
resolution  employing  focal  plane 
detector  arrays  and  a  Method  for 
detecting  the  presence  and 
concentration  of  bacterial  spores  in  a 
mediimi. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Pub.  L.  99-502) 
and  Section  207  of  Title  35,  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  U.S.  Army 
Research  Laboratory  wish  to  license  the 
U.S.  patents  listed  below  in  a  non- 


exclusive, exclusive  or  partially 
exclusive  manner  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  these  patents. 

Title:  Scaimerless  Ladar  Architecture 
Employing  Focal  Plane  Detector  Arrays 
and  FM-CW  Ranging  Theory. 

Inventors:  Barry  Stann,  William  C. 
Ruff  and  Zoltan  G.  Sztankay. 

Patent  Number:  5,877,851. 

Issued  Date:  March  2, 1999. 

Title:  Bacterial  Spore  Detection  and 
Quantification  Methods 

Inventor;  David  L.  Rosen. 

Patent  Number:  5,876,960. 

Issued  Date:  March  2, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norma  Cammaratta,  Technology 
Transfer  Office,  AMSRL-CS-TT,  U.S. 
Army  Research  Laboratory,  2800 
Powder  Mill  Road,  Adelphi,  MD  20783- 
1197,  tel:  (301)  394-2952;  fax:  (301) 
394-5818. 

SUPPLEMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter. 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  99-9614  Filed  4-15-99;  8:45  am] 
HLUNQ  CODE  3710-Oe-M 


DEPARTMENT  OF  EDUCATION 

[CFOA  No.:  84.2t2A] 

PubHc  Charter  Schoole  Program 
(PCSP) 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  1999. 

Purpose  of  Program:  The  major 
purpose  of  the  PCSP  is  to  expand  the 
number  of  high-quality  charter  schools 
available  to  students  across  the  Nation 
by  providing  financial  assistance  for  the 
planning,  program  design,  and  initial 
implementation  of  public  charter 
schools;  evaluation  of  the  effects  of 
charter  schools;  and  the  dissemination 
of  information  about  charter  schools  and 
successful  practices  in  charter  schools. 

Who  May  Apply:  (a)  State  educational 
agencies  (SEAs)  in  States  with  a  specific 
State  statute  authorizing  the 
establishment  of  charter  schools.  The 
Secretary  awards  grants  to  SEAs  to 
enable  them  to  conduct  charter  school 
programs  in  their  States.  SEAs  use  their 
PCSP  funds  to  award  subgrants  to 
"eligible  applicants,"  as  defined  in  this 
notice,  for  planning,  program  design, 
and  initial  implementation  of  a  charter 
school;  and  to  support  the 
dissemination  of  information  about,  and 
successful  practices  in,  charter  schools. 
A  charter  school  may  apply  for  funds  to 
carry  out  dissemination  activities, 
whether  or  not  the  charter  school  has 


applied  for  or  received  funds  imder  the 
PCSP  for  planning  or  implementation,  if 
the  charter  school  has  been  in  operation 
for  at  least  3  consecutive  years  and  has 
demonstrated  overall  success , 
including — 

(i)  Substantial  progress  in  improving 
student  achievement; 

(ii)  High  levels  of  parent  satisfaction: 
and 

(iii)  The  management  and  leadership 
necessary  to  overcome  initial  start-\^) 
problems  and  establish  a  thriving, 
financially  viable  charter  school. 

(b)  Under  certain  circumstances,  an 
authorized  public  chartering  agency 
participating  in  a  partnership  with  a 
charter  school  developer.  Such  a 
partnership  is  eligible  to  receive  funding 
directly  from  the  U.S.  Department  of 
Education  if — 

(i)  The  SEA  in  its  State  elects  not  to 
participate  in  this  program;  or 

(ii)  The  SEA  in  its  State  does  not  have 
an  application  approved  under  this 
program. 

If  an  SEA'S  application  is  approved  in 
this  competition,  applications  received 
from  non-SEA  eligible  applicants  in  that 
State  will  be  returned  to  the  applicants. 
In  such  a  case,  the  eligible  applicant 
should  contact  the  SEA  for  information 
related  to  its  subgrant  competition. 

Note:  The  following  States  currently  have 
approved  applications  under  this  program: 
California,  Colorado,  Georgia,  Louisiana, 
Massachusetts,  Michigan,  Minnesota, 
Missouri,  Ohio,  Rhode  Island,  Pennsylvania, 
South  Carolina,  and  Texas.  In  these  States, 
only  the  SEA  is  eligible  to  receive  an  award 
under  this  competition.  Eligible  applicants  in 
these  States  should  contact  their  respective 
SEAs  for  information  about  participation  in 
the  State's  charter  school  subgrant  program. 

Deadline  for  Transmittal  of 
Applications:  Jime  1, 1999. 

Deadline  for  Intergovernmental 
Review:  Jime  30, 1999. 

Applications  Available:  April  16, 
1999. 

Available  Funds:  $50,000,000. 

Estimated  Range  of  Awards: 
State  educational  agencies:  $500,000- 

$5,000,000  per  year 
Other  eligible  applicants:  $25,000- 

$150,000  per  year 

Estimated  Average  Size  of  Awards: 
State  educational  agencies:  $3,000,000 

per  year 
OUier  eligible  applicants:  $100,000  per 

year 

Estimated  Number  of  Awards: 
State  educational  agencies:  10-15 
Other  eligible  applicants:  20-30 

Note:  These  estimates  are  projections  for 
the  guidance  of  potential  applicants.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 


l^to^' 
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Project  Period: 
State  educational  agencies:  Up  to  36 

months 
Other  eligible  applicants:  Up  to  36 

months 

Note:  Grants  awarded  by  the  Secretary 
directly  to  non-SEA  eligible  applicants  or 
subgrants  awarded  by  SEAs  to  eligible 
applicants  will  be  awarded  for  a  period  of  up 
to  36  months,  of  which  the  eligible  applicant 
may  use — 

(a)  Not  more  than  18  months  for  planning 
and  program  design; 

(b)  Not  more  than  two  years  for  the  initial 
implementation  of  a  charter  school:  and 

(c)  Not  more  than  two  years  to  carry  out 
dissemination  activities. 

Applicable  Regulations  and  Statute: 
The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  75  (except  75.210),  76,  77, 
79,  80,  81,  82,  85,  and  86.  Title  X,  Part 
G,  Elementary  and  Secondary  Education 
Act  of  1965  (ESEA),  as  amended,  20 
U.S.C.  8061-8067. 

SUPPLEMENTAflY  INFORMATK>N:  As  part  of 
wider  education  reform  efforts  to 
strengthen  teaching  and  learning, 
charter  schools  can  be  an  innovative 
approach  to  improving  public  education 
and  expanding  public  school  choice. 
While  there  is  no  one  model,  public 
charter  schools  are  exempted  from  most 
statutory  and  regulatory  requirements  in 
exchange  for  performance-based 
accountability.  They  are  intended  to 
stimidate  the  creativity  and 
commitment  of  teachers,  parents, 
students,  and  citizens  and  contribute  to 
better  student  academic  achievement. 

Gongress  reauthorized  the  PGSP  in 
October  1998,  by  enacting  the  Gharter 
School  Expansion  Act  of  1998.  Under 
the  new  legislation,  SEA  applicants  for 
funding  are  required  to  include  in  their 
applications  descriptions  of  how  the 
SEA  (a)  will  inform  each  charter  school 
in  the  State  about  Federal  funds  the 
charter  school  is  eligible  to  receive  and 
Federal  programs  in  which  the  charter 
school  may  participate;  (b)  will  ensure 
that  each  charter  school  in  the  State 
receives  the  charter  school's 
commensurate  share  of  Federal 
education  funds  that  are  allocated  by 
formula  each  year,  including  during  the 
charter  school's  first  year  of  operation; 
and  (c)  will  disseminate  best  or 
promising  practices  of  charter  schools  to 
LEAs  in  the  State.  The  new  legislation 
also  added  a  requirement  that  SEA 
applicants  as  well  as  charter  school 
applicants  include  in  their  applications 
descriptions  of  how  charter  schools  that 
are  considered  to  be  LEAs  imder  State 
law  and  LEAs  in  which  a  charter  school 
is  located  will  comply  with  sections 
613(a)(5)  and  613(e)(1)(B)  of  the 
Individuals  with  Disabilities  Education 


Act.  Additional  information  regarding 
the  required  contents  of  applications, 
diversity  of  projects,  and  waivers  are 
provided  in  the  application  package  for 
this  program. 

The  following  definitions,  selection 
criteria,  priority  criteria,  amount 
criteria,  authorized  uses  of  funds  for 
dissemination  activities,  and  allowable 
activities  are  tciken  from  the  Public 
Charter  Schools  statute,  in  Title  X,  Part 
G,  of  the  ESEA.  They  are  being  repeated 
in  this  application  notice  for  the 
convenience  of  the  applicant. 

Definitions 

The  following  definitions  apply  to 
this  program: 

(a)  Charter  school  means  a  public 
school  that — 

(i)  In  accordance  with  a  specific  State 
statute  authorizing  the  granting  of 
charters  to  schools,  is  exempted  from 
significant  State  or  local  rules  that 
icdiibit  the  flexible  operation  and 
management  of  public  schools,  but  not 
from  any  rules  relating  to  the  other 
requirements  of  this  definition; 

(ii)  Is  created  by  a  developer  as  a 
public  school,  or  is  adapted  by  a 
developer  from  an  existing  public 
school,  and  is  operated  under  public 
supervision  and  direction; 

(iii)  Operates  in  pursuit  of  a  specific 
set  of  educational  objectives  determined 
by  the  school's  developer  and  agreed  to 
by  the  authorized  public  chartering 
agency; 

(iv)  Provides  a  program  of  elementary 
or  secondary  education,  or  both; 

(v)  Is  nonsectarian  in  its  programs, 
admissions  policies,  employment 
practices,  and  all  other  operations,  and 
is  not  affiliated  with  a  sectarian  school 
or  religious  institution; 

(vi)  Does  not  charge  tuition; 

(vii)  Complies  with  the  Age 
Discrimination  Act  of  1975,  title  VI  of 
the  Givil  Rights  Act  of  1964,  title  IX  of 
the  Education  Amendments  of  1972, 
section  504  of  the  Rehabilitation  Act  of 
1973,  and  part  B  of  the  Individuals  With 
Disabilities  Education  Act; 

(viii)  Is  a  school  to  which  parents 
choose  to  send  their  children,  and  that 
admits  students  on  the  basis  of  a  lottery, 
if  more  students  apply  for  admission 
than  can  be  accommodated; 

(ix)  Agrees  to  comply  with  the  same 
Federal  and  State  audit  requirements  as 
do  other  elementary  and  secondary 
schools  in  the  State,  unless  the 
requirements  are  specifically  waived  for 
the  purposes  of  this  program; 

(x)  Meets  all  applicable  Federal,  State, 
and  local  health  and  safety 
requirements; 

(xi)  Operates  in  accordance  with  State 
law;  and 


(xii)  Has  a  written  performance 
contract  with  the  authorized  public 
chartering  agency  in  the  State  that 
includes  a  description  of  how  student 
performance  will  be  measured  in  charter 
schools  pursuant  to  State  assessments 
that  are  required  of  other  schools  and 
pursuant  to  any  other  assessments 
mutually  agreeable  to  the  authorized 
public  chartering  agency  and  the  charter 
school. 

(b)  Developer  means  an  individual  or 
group  of  individuals  (including  a  public 
or  private  nonprofit  organization), 
wUch  may  include  teachers, 
administrators  and  other  school  staff, 
parents,  or  other  members  of  the  local 
conununity  in  which  a  charter  school 
project  will  be  carried  out. 

(c)  Eligible  applicant  means  an 
authorized  public  chartering  agency 
participating  in  a  partnership  with  a 
developer  to  establish  a  charter  school 
in  accordance  with  this  program. 

(d)  Authorized  public  chartering 
agency  means  a  State  educational 
agency,  local  educational  agency,  or 
other  public  entity  that  has  the  authority 
under  State  law  and  is  approved  by  the 
Secretary  to  authorize  or  approve  a 
charter  school. 

Selection  Criteria  for  SEAs 

The  maximum  possible  score  for  all  of 
the  criteria  in  this  section  is  140  points. 
The  maximum  possible  score  for  each 
criterion  is  indicated  in  parentheses 
following  each  criterion.  In  evaluating 
an  application  from  an  SEA,  the 
Secretary  considers  the  following 
criteria: 

(a)  The  contribution  that  the  charter 
schools  grant  program  will  make  in 
assisting  educationally  disadvantaged 
and  other  students  to  achieve  State 
content  standards.  State  student 
performance  standards,  and,  in  general, 
a  State's  education  improvement  plan 
(20  points). 

(b)  The  degree  of  flexibility  afforded 
by  the  SEA  to  charter  schools  imder  the 
State's  charter  schools  law  (20  points). 

(c)  The  ambitiousness  of  the 
objectives  for  the  State  charter  school 
grant  program  (20  points). 

(d)  The  quality  of  the  strategy  for 
assessing  achievement  of  those 
objectives  (20  points). 

(e)  The  likelihood  that  the  charter 
schools  grant  program  will  meet  those 
objectives  and  improve  educational 
results  for  students  (20  points). 

(f)  The  number  of  hign  quality  charter 
schools  created  under  this  part  in  the 
State  (20  points). 

(g)  In  the  case  of  State  educational 
agencies  that  propose  to  use  grant  funds 
to  support  dissemination  activities 
under  section  10302(c){2)(G)of  the 


Federal  Register /Vol.  64.  No.  73 /Friday,  April  16,  1999 /Notices 


18889 


ESEA,  the  quality  of  those  activities  and 
the  likelihood  that  those  activities  will 
improve  student  achievement  (20 
points). 

Selection  Criteria  for  Non-SEA  Eligible 
Applicants. 

The  maximum  possible  score  for  all  of 
the  criteria  in  this  section  is  140  points. 
The  maximum  possible  score  for  each 
criterion  is  indicated  in  parentheses 
following  each  criterion.  In  evaluating 
an  application  from  an  eligible 
applicant  other  than  an  SEA  the 
Secretary  considers  the  following 
criteria: 

(a)  The  quality  of  the  proposed 
oirriculimi  and  instructional  practices 
(20  points). 

(b)  The  degree  of  flexibility  afforded 
by  the  SEA  and,  if  applicable,  the  local 
educational  agency  to  the  charter  school 
(20  points). 

(c)  The  extent  of  community  support 
for  the  application  (20  points). 

(d)  The  ambitiousness  of  the 
objectives  for  the  charter  school  (20 
points). 

(e)  The  quality  of  the  strategy  for 
assessing  achievement  of  those 
objectives  (20  points). 

(f)  The  likelihood  that  the  charter 
school  will  meet  those  objectives  and 
improve  educational  results  for  students 
(20  points). 

(g)  In  the  case  of  an  eligible  applicant 
that  proposes  to  use  grant  funds  to 
support  dissemination  activities  under 
section  10302(c)(2)(C)  of  the  ESEA,  the 
quality  of  those  activities  and  the 
likelihood  that  those  activities  will 
improve  student  achievement  (20 
points). 

Priority  Criteria 

In  awarding  grants  for  FYs  1999, 
2000,  and  2001  from  funds  appropriated 
under  section  10311  of  the  ESEA  that 
are  in  excess  of  $51  million  for  the  FY, 
the  Secretary  gives  priority  under  this 
competition  to  States  to  the  extent  that 
the  States  meet  the  criteria  described  in 
paragraph  (a)  below,  and  one  or  more  of 
the  criteria  described  in  paragraphs  (b) 
through  (d)  below  (20  points). 

(a)  The  State  provides  for  periodic 
review  and  evaluation  by  the  authorized 
public  chartering  agency  of  each  charter 
school,  at  least  once  every  5  years 
luiless  required  more  frequently  by  State 
law,  to  determine  whether  the  charter 
school  is  meeting  the  terms  of  the 
school's  charter,  and  is  meeting  or 
exceeding  the  academic  performance 
requirements  and  goals  for  charter 
schools  as  set  forth  under  State  law  or 
the  school's  charter. 

(b)  The  State  has  demonstrated 
progress,  in  increasing  the  number  of 


high  quality  charter  schools  that  are 
h^d  accountable  in  the  terms  of  the 
schools'  charters  for  meeting  clear  and 
measurable  objectives  for  the 
educational  progress  of  the  students 
attending  the  schools,  in  the  period 
prior  to  the  period  for  which  a  State 
educational  agency  or  eligible  applicant 
applies  for  a  grant  under  this 
competition. 

(c)  The  State— 

(i)  Provides  for  one  authorized  public 
chartering  agency  that  is  not  a  local 
educational  agency,  such  as  a  State 
chartering  board,  for  each  individual  or 
entity  seeking  to  operate  a  charter 
school  pursuant  to  such  State  law;  or 

(ii)  In  the  case  of  a  State  in  which 
local  educationed  agencies  are  the  only 
authorized  public  chartering  agencies, 
allows  for  an  qjpeals  process  for  the 
denial  of  an  application  for  a  charter 
school. 

(d)  The  State  ensures  that  each  charter 
school  has  a  high  degree  of  autonomy 
over  the  charter  school's  budgets  and 
expenditiu^s. 

Amount  Criteria 

In  determining  the  amount  of  a  grant 
to  be  awarded  under  this  competition  to 
a  State  educational  agency,  the 
Secretary  shall  take  into  consideration 
the  number  of  charter  schools  that,  are 
operating  or  approved  to  open  in  the 
State. 

Allowable  Activities 

An  eligible  applicant  receiving  a  grant 
or  subgrant  under  this  program  may  use 
the  grant  or  subgrant  funds  for  only — 

(a)  Post-award  planning  and  design  of 
the  educational  program,  which  may 
include — 

(i)  Refinement  of  the  desired 
educational  results  and  of  the  methods 
for  measuring  progress  toward  achieving 
those  results;  and 

(ii)  Professional  development  of 
teachers  and  other  staff  who  will  work 
in  the  charter  school;  and 

(b)  Initial  implementation  of  the 
charter  school,  which  may  include — 

(i)  Informing  the  conmnuiity  about  the 
school; 

(ii)  Acquiring  necessary  equipment 
and  educational  materials  and  supplies; 

(iii)  Acquiring  or  developing 
curriodiun  materials;  and 

(iv)  Other  initial  operating  costs  that 
cannot  be  met  from  State  or  local 
sources. 

Use  of  Funds  for  Dissemination 
Activities 

A  State  educational  agency  may 
reserve  not  more  than  10  percent  of  the 
grant  funds  to  support  dissemination 
activities.  A  charter  school  may  use 


such  funds  to  assist  other  schools  in 
adapting  the  charter  school's  program 
(or  certain  aspects  of  the  charter 
school's  program),  or  to  disseminate 
information  about  the  charter  school, 
through  such  activities  as — 

(a)  Assisting  other  individuals  with 
the  planning  and  startup  of  one  or  more 
new  public  schools,  including  charter 
schools,  that  are  independent  of  the 
assisting  charter  school  and  the  assisting 
charter  school's  developers,  and  that 
agree  to  be  held  to  at  least  as  high  a  level 
of  accountability  as  the  assisting  charter 
school; 

(b)  Developing  partnerships  with 
other  public  schools,  including  charter 
schools,  designed  to  improve  student 
performance  in  each  of  the  schools 
participating  in  the  partnership; 

(c)  Developing  curriculinn  materials, 
assessments,  and  other  materials  that 
promote  increased  student  achievement 
and  are  based  on  successful  practices 
within  the  assisting  charter  school;  and 

(d)  Conducting  evaluations  and 
developing  materials  that  document  the 
successful  practices  of  the  assisting 
charter  school  and  that  are  designed  to 
improve  student  achievement. 

FOR  APPUCATIONS  OR  INFORMATION 
contact:  John  Fiegel.  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
S.W..  Room  3E122,  Washington,  D.C. 
20202-6140.  Telephone  (202)  260-2671. 
Internet  address:  John — Fiegel@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  {e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  upon 
request  to  the  contact  person  listed  in 
the  preceding  paragraph.  Individuals 
with  disabilities  may  obtain  a  copy  of 
the  application  package  in  an  alternate 
format,  also,  by  contacting  that  person. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternate  format  the 
standard  forms  included  in  the 
application  package. 

Electronic  Access  to  this  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  dociunents  published  in  the 
Federal  Register,  in  text  or  portable 
dociunent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  foUowii^ 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf,  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
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Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
bee  at  1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins, 
and  Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C.  8061-8067. 

Dated:  April  12, 1999. 
Judith  lohnson. 

Acting  Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[FR  Doc.  99-9616  Filed  4-15-99;  8:45  am) 
BtLUNG  CODE  4O0O-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP99-283-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Application 

April  12.  1999. 

Take  notice  that  on  April  1, 1999, 
Colorado  Interstate  Gas  Company  (CIG), 
P.O.  Box  1087.  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP99-283-000  an  application  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  to  construct  an  operate  a  fuel 
line  in  its  Panhandle  Field  in  Potter 
county,  Texas,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistemce). 

CIG  states  that  the  Texas  Panhandle 
Field  was  the  original  producing  area 
for  CIG  when  the  company  began 
operations  in  1928.  CIG  states  that 
because  of  the  long  period  of  time  in 
which  the  Panhandle  Field  has  been 
producing,  the  wellhead  pressure  for 
many  of  the  wells  has  decline 
significantly  resulting  in  the  need  to 
install  non-iurisdictional  field  and 
wellhead  compression.  CIG  also  states 
that  as  the  field  has  depleted,  the  lower 
quality  of  unprocessed  fuel  gas  from  the 
field  has  caused  operating  and 
maintenance  problems  for  various 
compressor  stations.  CIG  states  that  in 
1996,  its  non- jurisdictional  Panhandle 


Field  Compressor  No.  1  (PFC-1)  was 
retired  from  service.  It  is  stated  that  this 
compressor  compressed  gas  from  1 7 
wells  and  CIG  installed  six  wellhead 
compressors  to  maintain  gas  production 
from  these  wells.  CIG  states  that  the 
PFC-1  obtained  its  fuel  gas  from  a  raw 
gas  line.  However,  CIG  maintains  that 
the  lower  quality  of  unprocessed  fuel 
gas  from  the  field  using  well  production 
gas  as  fuel  may  cause  the  field 
compressor  to  be  subject  to  pre-ignition 
Sff  pre-detonation,  resulting  in  loss  of 
efficiency,  and  increased  maintenance. 
Therefore,  CIG  maintains  that  it  would 
be  beneficial  to  change  the  operation  to 
allow  the  compressor  unit  to  constmie 
processed  fuel.  In  order  to  do  so,  CIG 
proposes  to  construct  and  operate  70 
feet  of  2-inch  diameter  fuel  line  that 
would  extend  from  an  existing  fuel  gas 
line  located  in  Potter  Coimty,  Texas,  to 
CIG's  PFC-1. 

CIG  estimates  the  cost  of  the  facilities 
to  be  $1,000  which  will  be  financed 
from  funds  on  hand  and  internally 
generated  cash  from  operations. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before  May  3, 
1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involve.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Conunission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 


considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  dociunents  filed  by  other  parties 
or  issued  by  the  Commission  and  will 
not  have  the  right  to  seek  rehearing  or 
appeal  the  Commission's  final  order  to 
a  federal  court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

"Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  CIG  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  9»-9494  Filed  4-15-99;  8:45  am) 
HLUNG  CODE  SZIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-287-O30] 

El  Paso  Natural  Gas  Company;  Notice 
of  Filing 

April  12, 1999. 

Take  notice  that  on  March  30, 1999, 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  two  firm 
Transportation  Service  Agreements 
(TSAs)  between  El  Paso  and  Pemex  Gas 
y  Petroquimica  Basica  (Pemex)  and 
Twelfth  Revised  Sheet  No.  1  to  its  FERC 
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Gas  Tariff,  Second  Revised  Volume  No. 
1-A. 

El  Paso  states  the  TSAs  are  being  filed 
to  implement  two  negotiated  rate 
contracts  pursuant  to  the  Commission's 
Statement  of  Policy  on  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  Pipelines  and 
Regulation  of  Negotiated  Transportation 
Services  of  Natural  Gas  Pipelines  issued 
January  31, 1996  at  Docket  Nos.  RM95- 
6-000  and  RM96-7-000. 

El  Paso  states  that  it  is  submitting 
Twelfth  Revised  Sheet  No.  1  for 
Commission  approval  since  the 
referenced  TSAs  also  contain  payment 
provisions  that  differ  from  El  Paso's 
Volimie  No.  1-A  Tariff  pursuant  to 
Section  154.112(b)  of  the  Commission's 
Regulations.  The  tariff  sheet  is  proposed 
to  become  effective  on  May  1, 1999. 

Any  person  desiring  to  protest  said 
filing  shoidd  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  April  19, 1999. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Conunission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
[FR  Doc.  99-9498  Filed  4-15-99;  8:45  am] 

BILLING  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Dockst  No.  EG99-1 09-000] 

Geyaera  Power  Company,  LLC  Notice 
of  Application  For  Commlaaion 
Determination  of  Exempt  Whoieaale 
Generator  Statue 

April  12, 1999. 

Take  notice  that  on  April  7, 1999, 
Geysers  Power  Company,  LLC  (Geysers 
Power)  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
file  Commission's  regulations. 

Geysers  Power  is  a  Delaware  limited 
liability  company  and  an  indirect 
wholly-owned  subsidiary  of  Calpine 
CcHporation.  Geysers  Power's  eligible 


facilities  will  consist  of  fifteen 
geothermal  generating  units  and  other 
ancillary  facilities  with  a  combined 
generating  capacity  of  744  MW.  Geysers 
Power  states  that  prior  to  its  purchase  of 
fourteen  of  the  generating  units  from 
Pacific  Gas  and  Electric  Company 
(PG&G),  these  facilities  were  part  of 
PG&E's  integrated  system.  Therefore,  a 
rate  or  charge  in  connection  with  these 
facilities  was  in  effect  under  the  laws  of 
California  on  October  24, 1992.  On 
April  6, 1999,  the  Public  Utilities 
Conunission  of  the  State  of  California 
(CPUC)  mailed  a  final  Opinion  Granting 
Requested  Authorization,  D.99-04-026, 
which  concluded  that  allowing  these 
facilities  to  be  an  exempt  wholesale 
generator  within  the  meaning  of  PUHCA 
would  benefit  consumers,  would  be  in 
the  public  interest,  and  would  not 
violate  California  law.  Geysers  Power 
attached  a  copy  of  the  CPUC  D.99-04- 
026  to  its  application. 

Geysers  Power  further  states  that 
copies  of  the  application  were  served 
upon  the  California  Independent  System 
Operator  Corporation,  the  California 
Power  Exchange  Corporation,  the 
Securities  Exchange  Commission  and 
the  CPUC. 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  The  Commission  will  limit  its 
consideration  of  comments  to  those  that 
concern  the  adequacy  or  accuracy  of  the 
application.  All  such  motions  and 
comments  should  be  filed  on  or  before 
April  21, 1999,  and  must  be  served  on 
the  applicant.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  or  on  the 
hitemet  at  http://www.ferc/fed.us/ 
online/rims.htm  (please  call  (202)  208- 
2222  for  assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-9501  Filed  4-15-99;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[DoclMt  No.  GT99-1 7-000] 

High  iaiand  Offahore  Syatem,  LLC; 
Notice  of  Compliance  Filing 

April  12, 1999. 

Take  notice  that  on  April  7, 1999  High 
Island  Offshore  System.  L.L.C.  (fflOS), 
(formerly  High  Island  Offshore  System) 
in  conjimction  with  its  request  to 
redesignate  the  certificate  of  public 
convenience  and  necessity  of  High 
Island  Offshore  System  to  reflect  the 
new  name  of  the  pi[>eline — ^High  Island 
Offshore  System,  L.L.C.— filed  a 
complete  copy  of  its  proposed  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1 
(Original  Sheet  Nos.  1  to  221). 

High  Island  Offshore  System,  L.LC. 
states  that  the  proposed  tariff  is  the 
current  High  Island  Offshore  System 
tariff,  revised  only  to  reflect  the  new 
name  of  the  pipeline  on  the  tariff  sheet 
headings,  references  to  page  numbers 
and  company  name  in  the  text  of  the 
tariff  and  to  incorporate  changes 
pending  in  Docket  No.  RP99-22  7-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shotild  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protesttants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  Room.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
[FR  Doc.  99-9495  Filed  4-15-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-280-000] 

Mid  Louisiana  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

April  12,  1999. 

Take  notice  that  on  April  7, 1999,  Mid 
Louisiana  Gas  Company  (Mid 
Louisiana)  tendered  for  filing,  to  be 
included  in  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  an  effective  date  of 
May  10, 1999: 

Fourth  Revised  Sheet  No.  78 
Second  Revised  Sheet  No.  142 
Third  Revised  Sheet  No.  143 
Second  Revised  Sheet  No.  144 
Third  Revised  Sheet  No.  145 
Third  Revised  Sheet  No.  146 
Fifth  Revised  Sheet  No.  155 
First  Revised  Sheet  No.  155A 
Third  Revised  Sheet  No.  157 

Mid  Louisiana  states  that  the  purpose 
of  this  filing  is  to  comply  with 
Commission  Order  No.  587-H,  issued 
July  15, 1998  in  Docket  No.  RM96-1- 
008  wherein  the  Commission  adopted, 
by  reference,  certain  standardized 
business  procedures.  Version  1.2  as 
submitted  by  the  Gas  Industry 
Standards  Board  (GISB),  delete  certain 
obsolete  standards  and  modify 
previously  existing  standards. 

Mid  Louisiana  requests  that  the 
Commission  grant  a  waiver  of  the  filing 
deadline  as  stipulated  in  the  Order 
thereby  allowing  the  indicated  tariff 
sheet(s)  be  accepted  to  be  effective  May 
10, 1999. 

Pursuant  to  Section  154.7(a)(7)  of  the 
Commission's  Regulations,  Mid 
Louisiana  respectfully  requests  waiver 
of  any  additional  requirement  of  the 
Regulations  in  order  to  permit  the 
tendered  tariff  sheet  to  become  effective 
May  10, 1999,  as  submitted. 

Any  person  desiring  to  be  heard  or  to 
protest  s^id  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Reg\dations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  99-9499  Filed  4-15-99;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Docket  No.  ER99-2394-000.  et  al.) 

Nevada  Power  Company,  et  at.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

April  9, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Nevada  Power  Company 

[Docket  No.  ER99-2394-000J 

Take  notice  that  on  April  6, 1999. 
Nevada  Power  Company  tendered  for 
filing  in  accordance  with  18  CFR  35  of 
the  Commission's  Rules  and 
Regulations,  a  Notice  of  Termination  of 
Nevada  Power  Company's  Agreement 
for  Power  Scheduling  Service  with 
Valley  Electric  Association. 

Copies  of  this  filing  were  supplied  to 
Valley  Electric  Association,  the  Bureau 
of  Consumer  Protection  and  the  Public 
Utility  Commission  of  Nevada. 

Comment  date:  April  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Con  Edison  Solutions,  Inc.,  Con 
Edison  Enei^,  Inc.,  J.  Aron  & 
Company,  Salem  Electric,  Inc.,  and  The 
Mack  Services  Group 

[Docket  Nos.  ER97-705-008,  ER98-2491- 

003.  ER95-34-019,  ER98-2 175-004,  ER99- 
1750-001] 

Take  notice  that  on  April  8, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  internet  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

3.  New  England  Power  Pool,  ISO  New 
England  Inc.  and  New  England  Power 
Pool 

[Docket  Nos.  ER99-1374-000.  ER99-1609- 
000  and  ER99-2 175-000] 

Take  notice  that  on  April  6, 1999,  the 
New  England  Power  Pool  (NEPOOL) 


Executive  Committee  and  ISO  New 
England  Inc.  (ISO),  tendered  for  filing  a 
joint  Notice  of  Market  Test.  NEPOOL 
and  ISO  state  that  the  test  will  be 
conducted  on  April  7  through  9, 1999, 
prior  to  full  activation  of  the  l>JEPOOL 
markets. 

The  NEPOOL  Executive  Committee 
states  that  copies  of  these  materials  were 
sent  to  all  participants  in  the  New 
England  Power  Pool,  the  New  England 
state  governors  and  regulatory 
commissions,  and  to  the  entities 
identified  on  the  service  lists  in  the 
captioned  proceedings. 

Comment  date:  April  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Duke  Energy  Corporation 

[Docket  No.  ER99-2395-000] 

Take  notice  that  on  April  6, 1999, 
Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  Carolina  Power  &  Light  Company 
(CP&L),  for  Firm  Transmission  Service 
under  Duke's  Open  Access 
Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  July  1, 1999. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  April  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER99-2396-0001 

Take  notice  that  on  April  6, 1999,  PJM 
Interconnection,  L.L.C.  (PJM),  tendered 
for  filing  five  executed  umbrella  service 
agreements  for  firm  point-to-point 
transmission  service  (1)  Duke  Energy 
Trading  and  Marketing,  L.L.C.,  (2) 
Edison  Mission  Marketing  and  Trading, 
Inc.,  (3)  EME  Home  City  Generation 
L.P.,  (4)  FirstEnergy  Trading  and  Power 
Marketing,  Inc.,  and  (5)  Pepco  Services, 
Inc.,  and  four  executed  service 
agreements  for  non-firm  point-to-point 
transmission  service  with  (1)  Edison 
Mission  Marketing  and  Trading,  Inc.,  (2) 
EME  Homer  City  Generation  L.P.;  (3) 
FirstEnegy  TracUng  and  Power 
Marketing,  Inc.,  and  (4)  Pepco  Service, 
Inc.,  under  the  PJM  Open  Access 
Transmission  Tariff. 

Copies  of  this  filing  were  served  upon 
the  parties  to  the  service  agreements. 

Comment  date:  April  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  Florida  Power  Corporation 

[Docket  No.  ER99-23g7-000] 

Take  notice  that  on  April  6, 1999. 
Florida  Power  Corporation  (FPC), 
tendered  for  filing  a  Power  Sale 
Agreement  for  sale  of  11.4  MW  of 
capacity  and  associated  energy  to  the 
City  of  Tallahassee. 

FPC  requests  waiver  of  the  60-day 
notice  requirement  in  order  to  allow  the 
Power  Sale  Agreement  to  become 
effective  on  May  5, 1999. 

Comment  date:  April  26. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


transactions  imder  which  Niagara 
Mohawk  will  provide  transmission 
service  for  FP&L  as  the  parties  may 
mutually  agree. 

Niagara  Mohawk  requests  an  effective 
date  of  March  31, 1999.  Niagara 
Mohawk  has  requested  waiver  of  the 
notice  requirements  for  good  cause 
shown. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  the  New  York  State 
Public  Service  Commission  and  FP&L. 

Comment  date:  April  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Niagara  Mohawk  Power  Corporation     »  Niagara  Mohawk  Power  Corporation 


[Docket  No.  ER9»-2398-0O0l 

Take  notice  that  on  April  6, 1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  Niagara 
Mohawk  and  Florida  Power  &  Light 
Company  (FP&L).  This  Transmission 
Service  Agreement  specifies  that  FP&L 
has  signed  on  to  and  has  agreed  to  the 
terms  and  conditions  of  Niagara 
Mohawk's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9, 1996,  will  allow  Niagara  Mohawk  and 
FP&L  to  enter  into  separately  scheduled 
transactions  under  which  Niagara 
Mohawk  will  provide  transmission 
service  for  FP&L  as  the  parties  may 
mutually  agree. 

Niagara  Mohawk  requests  an  effective 
date  of  March  31.  1999.  Niagara 
Mohawk  has  requested  waiver  of  the 
notice  requirements  for  good  cause 
shown. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  the  New  York  State 
Public  Service  Commission  and  FP&L. 

Comment  date:  April  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER99-2399-000] 

Take  notice  that  on  April  6, 1999, 
Niagara  Mohawk  (Niagara  Mohawk), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
executed  Transmission  Service 
Agreement  between  Niagara  Mohawk 
and  Florida  Power  &  Li^t  Company 
(FP&L).  This  Transmission  Service 
Agreement  specifies  that  FP&L  has 
signed  on  to  and  has  agreed  to  the  terms 
and  conditions  of  Niagara  Mohawk's 
Open  Access  Transmission  Tariff  as 
filed  in  Docket  No.  OA96-194-000.  This 
Tariff,  filed  with  FERC  on  July  9, 1996, 
will  allow  Niagara  Mohawk  and  FP&L  to 
enter  into  separately  scheduled 


[Docket  No.  ER99-2400-000) 

Take  notice  that  on  April  6, 1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  Niagara 
Mohawk  and  TransAlta  Energy 
Marketing  (U.S.),  Inc.  (TransAlta).  This 
Transmission  Service  Agreement 
specifies  that  TransAlta  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  Niagara  Mohawk's  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  0A96-1 94-000.  This  Tahff, 
filed  with  FERC  on  July  9, 1996,  will 
allow  Niagara  Mohawk  and  TransAlta  to 
enter  into  separately  scheduled 
transactions  under  which  Niagara 
Mohawk  will  provide  transmission 
service  for  TransAlta  as  the  parties  may 
mutually  agree. 

Niagara  Mohawk  requests  an  effective 
date  of  March  31, 1999.  Niagara 
Mohawk  has  requested  waiver  of  the 
notice  requirements  for  good  cause 
shown. 

Niagara  Mohawk  has  served  copies  of 
the  filLig  upon  the  New  York  State 
Public  Service  Commission  and 
TransAlta. 

Comment  date:  April  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-2401-0001 

Take  notice  that  on  April  6, 1999. 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  Niagara 
Mohawk  and  TransAlta  Energy 
Marketing  (U.S.),  Inc.  (TransAlta).  This 
Transmission  Service  Agreement 
specifies  that  TransAlta  has  signed  on  to 
and  has  agreed  to  the  terms  and 
conditions  of  Niagara  Mohawk's  Open 
Access  Transmission  Tariff  as  filed  in 


Docket  No.  OA96-194-O00.  This  Tariff, 
filed  with  FERC  on  July  9. 1996,  will 
allow  Niagara  Mohawk  and  TransAlta  to 
enter  into  separately  scheduled 
transactions  under  which  Niagara 
Mohawk  will  provide  transmission 
service  for  TransAlta  as  the  parties  may 
mutually  agree. 

Niagara  Mohawk  requests  an  effective 
date  of  March  31. 1999.  Niagara 
Mohawk  has  requested  waiver  of  the 
notice  requirements  for  good  cause 
shown. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  the  New  York  State 
Public  Service  Commission  and 
TransAlta. 

Comment  date:  April  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-2402-O0OJ 

Take  notice  that  on  April  6, 1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing 
with  the  Federal  Energy  Regiilatory 
Commission  an  executed,  amended 
Transmission  Service  Agreement 
between  Niagara  Mohawk  and  Niagara 
Mohawk  Energy  Marketing.  Inc., 
(NMEM).  This  amended  Transmission 
Service  Agreement  specifies  that  NMEM 
has  signed  on  to  and  has  agreed  to  the 
terms  and  conditions  of  Niagara 
Mohawk's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000. 

Niagara  Mohawk  requests  an  effective 
date  of  April  1, 1999.  Niagara  Mohawk 
has  requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  New  York  Public  Service 
Commission  and  NMEM. 

Comment  date:  April  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER99-2403-000] 

Take  notice  that  on  April  6, 1999, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Conmiission  an  executed,  amended 
Transmission  Service  Agreement 
between  Niagara  Mohawk  and  Niagara 
Mohawk  Energy  Marketing.  Inc., 
(NMEM).  This  amended  Transmission 
Service  Agreement  specifies  that  NMEM 
has  signed  on  to  and  has  agreed  to  the 
terms  and  conditions  of  Niagara 
Mohawk's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000. 
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Niagara  Mohawk  requests  an  effective 
date  of  April  1,  1999.  Niagara  Mohawk 
has  requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

Niagara  Mohawk  has  served  copies  of 
the  filing  upon  New  York  Public  Service 
Commission  and  NMEM. 

Comment  date:  April  26,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Sithe  Maryland  Holdings  LLC,  Sithe 
Keystone  LLC,  Sithe  Conemaugh  LLC, 
Sitfae  Hunterstown  LLC,  Sithe  Orrtanna 
LLC,  Sithe  Titus  LLC,  Sithe  Warren 
LLC,  Sithe  Blossburg  LLC.  Sithe  Tolna 
LLC,  Sithe  Mountain  LLC,  Sithe  Piney 
LLC,  Sithe  Wayne  LLC,  Sithe  Hamilton 
LLC,  Sithe  Shawnee  LLC,  Sithe 
Shawville  LLC,  Sithe  Portland  LLC, 
Sithe  Seward  LLC,  York  Haven  Power 
Company,  Sithe  Gilbert  LLC,  Sithe 
Sayreville  LLC,  Sithe  Forked  River 
LLC,  Sithe  Glen  Gardner  LLC,  Sithe 
Werner  LLC  and  Sithe  Power 
Marketing,  L.P. 

[Docket  No.  ER99-2404-0001 

Take  notice  that  on  April  6, 1999. 
Sithe  Maryland  Holdings  LLC,  Sithe 
Keystone  LLC.  Sithe  Conemaugh  LLC, 
Sithe  Hunterstown  LLC,  Sithe  Orrtanna 
LLC,  Sithe  Titus  LLC,  Sithe  Warren 
LLC.  Sithe  Blossburg  LLC,  Sithe  Tohia 
LLC,  Sithe  Mountain  LLC,  Sithe  Piney 
LLC,  Sithe  Wayne  LLC,  Sithe  Hamilton 
LLC,  Sithe  Shawnee  LLC,  Sithe 
Shawville  LLC,  Sithe  Portland  LLC, 
Sithe  Seward  LLC,  York  Haven  Power 
Company,  Sithe  Gilbert  LLC,  Sithe 
Sayreville  LLC,  Sithe  Forked  River  LLC, 
Sithe  Glen  Gardner  LLC,  Sithe  Werner 
LLC,  and  Sithe  Power  Marketing,  L.P. 
(together  Applicants),  petitioned  the 
Commission  for  acceptance  of  proposed 
rate  schedules.  Applicants  request 
authority  to  make  wholesale  power 
sales,  including  energy  and  capacity,  at 
market-based  rates,  requests  certain 
blanket  authorizations,  and  waiver  of 
certain  of  the  Commission's 
Regulations. 

The  Applicants  intend  to  engage  in 
wholesale  power  sales.  The  Applicants 
do  not  own  or  control  and  are  not 
affiliated  with  any  entity  that  owns  or 
controls  electric  transmission  or 
distribution  facilities  in  the  United 
States.  Applicants  further  state  that  it  is 
not  affiliated  with  any  fi'anchised 
electric  utility  in  the  Untied  States. 
Applicants  conclude  that  any  interests 
that  its  affiliates  have  in  domestic 
electric  generation  facilities  do  not  raise 
any  generation  market  power  concerns. 

Applicants,  except  for  Sithe  Power 
Marketing,  L.P.,  request  that  the 
tendered  rate  schedules  become 
effective  as  of  closing  of  a  divestiture 
transaction  with  Jersey  Central  Power  & 


Light  Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company.  The  closing  is  anticipated  for 
June  of  1999.  Sithe  Power  Marketing, 
L.P.  requests  that  its  tendered  rate 
schedule  become  effective  as  soon  as 
possible. 

Comment  date:  April  26, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-222  for  assistance). 
David  P.  Boergers, 
Secretary. 
[PR  Doc.  99-9549  Filed  4-15-99;  8:45  am] 

BILUNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC99-4»-000,  et  al.] 

Sempra  Energy  and  KN  Energy  Inc.,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

April  8,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Sempra  Energy  and  KN  Energy,  Inc. 

IDocket  No.  EC99-48-0001 

Take  notice  that  on  April  6, 1999, 
Sempra  Energy  and  KN  Energy,  Inc. 
submitted,  in  support  of  their  request 
for  approval  in  the  above-captioned 
proceeding  of  their  proposed  merger, 
copies  of  the  applications  they  filed 
with  the  Public  Utilities  Commission  of 
Colorado  and  the  Public  Service 
Commission  of  Wyoming. 

Comment  date:  May  10, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  J.L.  Walker  &  Associates,  Eclipse 
Energy,  Inc.,  American  Power 
Exchange,  Inc.,  Power  Exchange 
Corporation,  Enpower  Inc.,  and  Phibro 
Inc. 

[Docket  Nos.  ER95-1 261-01 5,  ER94-1099- 
020.  ER94-1578-018,  ER95-72-018,  ER95- 
1752-010  and  ER95^30-019l 

Take  notice  that  on  April  5, 1999.  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  internet  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

3.  Western  States  Power  Providers,  Inc. 
and  CC  Energy  Corporation 

[Docket  Nos.  ER95-1459-014  and  ER96- 
1819-010) 

Take  notice  that  on  April  7, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
copying  in  the  Public  Reference  Room 
or  on  the  internet  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

4.  Vanpower,  Inc.,  Prairie  Winds 
Energy,  The  Furst  Group,  Inc.,  NAP 
Trading  and  Marketing,  Inc.,  EMC  Gas 
Transmission  Company,  EnerConnect, 
Inc.,  Kaztex  Energy  Ventures,  Inc.,  and 
Tennessee  Power  Company 

[Docket  Nos.  ER96-552-013,  ER95-1234- 
012,  ER98-2423-002,  ER95-1278-010, 
ER96-2320-011,  ER96-1424-010,  ER96- 
1424-011.  ER95-295-018  and  ER95-581- 
016) 

Take  notice  that  on  April  6, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
cop)dng  in  the  Public  Reference  Room 
or  on  the  internet  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

5.  Energy  PM,  Inc.  and  Wilson  Powrer  & 
Gas  Smart,  Inc. 

[Docket  Nos.  ER98-2918-003  and  ER95-751- 
017] 

Take  notice  that  on  April  1, 1999,  the 
above-mentioned  power  marketers  filed 
quarterly  reports  with  the  Commission 
in  the  above-mentioned  proceedings  for 
information  only.  These  filings  are 
available  for  public  inspection  and 
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copying  in  the  Public  Reference  Room 
or  on  the  internet  at  www.ferc.fed.us/ 
online/rims.htm  for  viewing  and 
downloading  (call  202-208-2222  for 
assistance). 

6.  Energy  Sales  Network,  Incorporated 

[Docket  No.  ER99-2233-OO01 

Take  notice  that  on  March  22, 1999, 
Energy  Sales  Network,  Incorporated 
(ENERGY)  filed  a  quarterly  report  for 
the  quarter  ending  on  March  31, 1999. 
ENERGY  also  filed  a  notice  of 
cancellation  of  rate  schedule  no.  1  in  the 
same  filing. 

Comment  date:  April  28, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  England  Power  Pool 

[Docket  No.  ER99-2335-000] 

Take  notice  that  on  April  5, 1999,  the 
New  England  Power  Pool  (NEPOOL) 
Executive  Conunittee  tendered  for  filing 
a  Supplemental  Filing  to  NEPOOL's 
proposals  for  a  Congestion  Management 
System  and  Multi-Settlement  System 
that  was  filed  with  the  Commission  on 
March  31, 1999. 

The  NEPOOL  Executive  Committee 
states  that  copies  of  these  materials  were 
sent  to  all  Participants  in  the  New 
England  Power  Pool  and  to  the  New 
Ei^and  state  governors  and  regulatory 
commissions. 

Comment  date:  April  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Avista  Corporation 

[Docket  No.  ER99-2389-000] 

Take  notice  that  on  April  5, 1999, 
Avista  Corporation,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  Part  35 
of  the  Commission  Rules  and 
Regulations,  an  executed  Long  Term 
Service  Agreement  under  Avista 
Corporation's  FERC  Electric  Tariff  First 
Revised  Volume  No.  9  with  Illinova 
Energy  Partners. 

Avista  Corporation  requests  waiver  of 
the  prior  notice  requirements  and  that 
the  executed  Long  Term  Service 
Agreement  be  accepted  for  filing 
effective  April  1. 1999. 

Notice  01  the  filing  has  been  served 
upon  Illinova  Energy  Partners. 

Comment  date:  April  23,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  AiitMBatecl  Power  Exchange,  Inc. 

[Docket  No.  ER99-2390-0001 

Take  notice  that  on  April  5, 1999, 
Automated  Power  Exchange,  Inc.  (APX), 
tendered  for  filing  a  revision  to  its 
Supplement  No.  1,  to  APX  Rate 
Schedule  No.  2. 


APX  requests  that  its  revised 
Supplement  No.  1  to  APX  Rate 
Schedule  No.  2,  be  accepted  to  become 
effective  as  of  May  1, 1999. 

Comment  date:  April  23,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Mid-Continent  Area  Power  Pool 

[Docket  No.  ER99-2391-0001 

Take  notice  that  on  April  5, 1999,  the 
Mid-Continent  Area  Power  Pool 
(MAPP),  on  behalf  of  its  Members  that 
are  subject  to  Commission  jurisdiction 
as  public  utilities  under  Section  201(e) 
of  the  Federal  Power  Act,  tendered  for 
filing  amendments  to  MAPP  Schedule  F 
to  (I)  add  provisions  to  assess  charges 
for  imauthorized  use  of  service  at  two 
times  the  normal  rate,  (ii)  add 
confirmation  times  for  firm  and  non- 
firm  service,  and  (iii)  provide  the  MAPP 
Contractor  with  the  power  to  waive  the 
reservation  timing  requirements  for 
Firm  Capacity  Transmission  Service  and 
Reserved  Non-Firm  Service  immediately 
following  a  declared  emergency. 

Comment  date:  April  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Peco  Energy  Company 

(Docket  No.  ER99-2392-0001 

Take  notice  that  on  April  5, 1999, 
PECO  Energy  Company  (PECO), 
tendered  for  fiUng  a  Service  Agreement 
dated  March  31, 1999  with  Strategic 
Energy  Ltd.  (SEL)  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff).  The  Service  Agreement  adds 
SEL  as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
March  31, 1999,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  SEL  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  April  23, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southern  Company  Services,  Inc. 

[Docket  No.  ER99-2393-O001 

Take  notice  that  on  April  5, 1999, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company. 
Georgia  Power  Company,  Guff  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  Power  Company 
(collectively  referred  to  as  Operating 
Companies),  tendered  for  filing 
information  concerning  the  accrual  of 
post-retirement  benefits  other  than 
pensions  as  set  forth  in  Statement  of 
Financial  Accoimting  Standard  No.  106 
by  the  Financial  Accounting  Standards 
Board  in  agreements  and  tariffs  of  the 


Operating  Companies  (jointly  and 
individually). 

Comment  date:  April  23, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-222  for  assistance). 
David  P.  Boergere, 
Secretary. 

[FR  Doc.  99-9548  Filed  4-15-99;  8:45  am] 
MXINQ  CODE  «n7-01-P 


DEPARTMENT  OF  ENERGY 

Fodoral  Enorgy  Regulatory 
Commission 

[Prelect  No.  9974-040] 

Rough  and  Roady  Hydro  Inc.,  Notica  of 
AvaUabiNly  of  Draft  Envkonmantal 
Aaaastwant  and  Soliciting  Commanta 

April  12, 1999. 

A  draft  environmental  assessment 
(DEA)  is  available  for  public  review. 
The  DEA  is  for  the  proposed  revocation 
of  exemption  fitim  licensing  for  the 
Upper  Watertown  Hydroelectric  Project 
(FERC  No.  9974).  The  DEA  finds  that 
the  proposed  revocation  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  Upper 
Watertown  Hydroelectric  Project  is 
located  on  the  Rock  River  in  the  City  of 
Watertown,  Jefferson  County, 
Wisconsin. 

The  DEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  DEA  can  be  viewed  at  the 
Commission's  Public  Reference  Room, 
Room  2 A,  888  First  Street.  N.E., 
Washington.  D.C.  20426.  Copies  can 
also  be  obtained  by  calling  the  project 
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manager,  Bob  Fletcher  at  (202)  219- 
1206  or  viewed  on  the  web  at  http:// 
www.ferc.fed.us/QnIine/rims.htm. 
Please  call  (202)  208-2222  for 
assistance. 

Please  submit  any  comments  on  the 
DEA  within  60  days  from  the  date  of 
this  notice.  A  public  meeting  will  be 
scheduled  to  allow  public  input  into  the 
preparation  of  the  final  EA.  The  date 
and  place  of  the  meeting  has  yet  to  be 
determined,  but  will  occur  in  the 
vicinity  of  the  project.  Parties  to  the 
proceeding  will  be  notified  as  to  the 
date,  time,  and  place  of  the  meeting. 
Any  comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation.  Comments 
should  be  addressed  to:  The  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  Please  affix  Project  No.  9974-040 
to  all  comments. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 
[FR  Doc.  99-9496  Filed  4-15-99;  8:45  am) 

BILLING  CODE  CTir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP99-277-O00] 

Northwest  Pipeline  Corporation;  Notice 
of  Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  North 
Bonneville  EmergerKy  Realignment 
Project  and  Request  for  Comments  on 
Environmental  Issues 

April  12,  1999. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  North  Bonneville  Emergency 
Realignment  Project  involving 
construction,  operation,  and 
abandonment  of  facilities  by  Northwest 
Pipeline  Corporation  (Northwest)  in 
Skamania  County,  Washington. *  These 
facilities  consist  of  replacing  about  500 
feet  of  26-inch-diameter  pipeline 
destroyed  in  a  landslide  incident  on 
February  26, 1999,  with  about  2,200  feet 
of  26-inch-diameter  pipeline  on  a  route 
which  circumbents  the  landslide  area 
and  a  new  mainline  valve.  About  1,390 


feet  of  temporary  16-inch-diameter 
pipeline  would  also  be  abandoned. 

This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity.  The  application  and  other 
supplemental  filings  in  this  docket  are 
available  for  viewing  on  the  FERC 
bitemet  website  (www.ferc.fed.us). 
Click  on  the  "RIMS"  link,  select 
"Docket  #"  from  the  RIMS  Menu,  and 
follow  the  instructions. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  to  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  A  fact  sheet  addressing  a  number 
of  typically  asked  questions,  including 
the  use  of  eminent  domain,  is  attached 
to  this  notice  as  appendix  1.^ 

Summary  of  the  Proposed  Proiect 

Due  to  the  landslide.  Northwest  must 
permanently  replace  a  short  imlooped 
section  of  its  mainline  system  in 
Skamania  County,  Washington, 
Northwest  seeks  authority  to: 

•  Abandon  in  place  about  1 ,340  feet 
of  existing  26-inch-diameter  mainline; 

•  Replace  this  portion  of  pipeline 
with  about  2,200  feet  of  26-inch- 
diameter  pipeline  in  a  new  right-of-way 
due  south  of  the  existing  mainline; 

•  Abandon  by  removal  about  1,390 
feet  of  16-inch-diameter  pipeline 
temporarily  installed  on  the  ground 
surface  atop  the  landslide;  and 

•  Permanently  operate  a  new 
mainline  block  valve  installed  on  an 
emergency  basis  immediately  west  of 
the  landslide. 

The  location  of  the  project  facilities  is 
shown  in  appendix  2. 


*  Northwest's  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 


2  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street, 
N.E.,  Washington.  D.C.  20426,  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  5.6  acres  of  land. 
Following  construction,  about  2.5  acres 
would  be  maintained  as  new  right-of- 
way. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  the  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposal  and  encourage  them  to 
comment  on  their  areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  imder  these  general 
headings: 

•  Geology  and  soils. 

•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  species. 

•  Water  resoujrces,  fisheries,  and 
wetlands. 

•  Land  use. 

•  Public  safety. 

•  Cultural  resources. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas.  Because  of  the  emergency  nature 
of  Northwest's  proposal,  we  are  limiting 
our  scoping  period  to  20  days  from  the 
date  this  notice  is  issued,  and  plan  to 
conduct  ovir  assessment  on  an  expedited 
basis. 

Chir  independent  analysis  of  the 
issues  will  be  presented  in  the  EA. 
Depending  on  the  comments  received 
during  the  scoping  process,  the  EA  may 
be  mailed  to  commenting  individuals 
once  the  Commission  acts  on 
Northwest's  filing. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  4. 
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CuTTently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Northwest.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Seven  federally  listed  endangered 
or  threatened  species  may  occur  in  the 
proposed  project  area;  and 

•  Three  waterways  would  be  crossed 
by  the  proposed  project. 

Public  Partidpatien 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  you 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  you  conunents,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  yo\u  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
David  P.  Boergers,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  Room  lA,  Washington, 
DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1; 

•  Reference  Docket  No.  CP99-277- 
000;  and 

•  -Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  May  3, 1999. 

Becoming  an  Intervener 

hi  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervener". 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
interveners  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
interveners.  Likewise,  each  intervener 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervener  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR 


385.214)  (see  appendix  3).  Only 
interveners  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 
You  do  not  need  intervener  status  to 
have  your  environmental  comments 
considered.  Additional  information 
about  the  proposed  project  is  available 
from  Mr.  Paul  McKee  of  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  diis 
docket  number.  For  assistance  with 
access  the  RIMS,  the  RIMS  helpline  can 
be  reached  at  (202)  208-2222.  Access  to 
the  texts  of  formal  documents  issued  by 
the  Commission  with  regard  to  this 
docket,  such  as  orders  and  notices,  is 
also  available  on  the  FERC  website 
using  the  "CIPS"  link.  For  assistance 
with  access  to  CIPS,  the  OPS  helpline 
can  be  reached  at  (202)  208-2474. 
Linwood  A.  Watson,  In, 
Acting  Secretary. 

[PR  Doc.  99-9500  Filed  4-15-99;  8:45  am) 
BHJJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  for  Extension  of 
Time  To  Commence  and  Complete 
Protect  Construction  and  Soliciting 
Comments,  Motions  To  Intervene,  and- 
Protests 

April  12, 1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Request  for 
Extension  of  Time  to  Commerce  and 
Complete  Project  Construction 

b.  Project  No.:  10648 

c.  Date  Filed:  February  10, 1999 

d.  Applicant:  Adirondack  Hydro 
Development  Corporation  and  McGrath 
Industries,  Inc. 

e.  Name  of  Project:  Waterford 
Hydroelectric  Project 

f.  Location:  On  the  Hudson  River,  in 
Saratoga  and  Rensselear  Coimties,  New 
York.  The  project  does  not  utilize 
federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Keith  F. 
Comeau,  Director,  Adirondack  Hydro 
Development  Corporation, 
Environmental/Regulatory  Affairs,  39 
Hudson  Falls  Road,  South  Glens  Falls, 
NY  12803  (518)  747-0930 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  Sr.  at  (202)  219-2671,  or 
e-mail  address:  lynn.miles@ferc.fed.us. 


j.  Deadline  for  filing  comments  and  or 
motions:  May  17. 1999 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426 

Please  include  the  project  number 
(10648-005)  on  any  comments  or 
motions  filed. 

k.  Description  of  Request:  The 
licensee  requests  that  the  deadline  for 
commencement  of  construction  for 
FERC  Project  No.  10648-005  be 
extended  to  June  9,  2001.  The  deadline 
for  completion  of  construction  would  be 
extended  to  June  9,  2003.  The  licensee 
also  requests  that  a  two-year  extension 
of  the  deadline  to  enter  into  an 
agreement  with  the  State  of  New  York 
for  access  to  lands  administered  by  the 
State,  as  required  by  article  305. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Pubfic  Reference  Room, 
located  at  888  First  Street,  N.E.,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
be  viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretaiy 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conunents,  a  protest,  or  a  motion  to. 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  conunents  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST  ",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
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Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington.  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  any  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  conunents  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  99-9497  Filed  4-15-99;  8:45  am] 

BILLINQ  CODE  6717-01-M 


ENVIRONME^f^AL  PROTECTION 
AGENCY 

[FRL-6327-5] 

Agency  InformatkNi  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Approval 
of  State  Coastal  Nonpoint  Pollution 
Control  Programs 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Approval  of  State  Coastal 
Nonpoint  Pollution  Control  Programs. 
EPA  ICR  Number  1569.04,  OMB  Control 
Number  2040-0153,  expiring  on  July  31, 
1999.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  May  17,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  by  phone  at  (202) 
260-2740,  by  email  at 
fanner.sandy@epamail.epa.gov,  or 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://www.epa.gov/icr  and 
refer  to  EPA  ICR  No.  1569.04. 
SUPPLEMENTARY  INFORMATION: 

Title:  Approval  of  Coastal  Nonpoint 
Pollution  Control  Programs  (OMB 
Control  No.  2040-0153;  EPA  ICR  No. 
1569.04)  expiring  July  31, 1999.  This  is 


a  request  for  extension  of  a  currently 
approved  collection. 

Abstract:  Under  the  provisions  of  the 
national  Program  Development  and 
Approval  Guidance  implementing 
section  6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990 
(CZARA)  which  was  jointly  developed 
and  published  by  EPA  and  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  24  coastal 
states  and  5  coastal  territories  with 
Federally  approved  Coastal  Zone 
Management  Programs  have  developed 
and  submitted  to  EPA  and  NOAA 
Coastal  Nonpoint  Pollution  Programs. 
All  the  submitted  programs  have  been 
conditionally  approved  by  EPA  and 
NOAA.  The  conditional  approvals  will 
require  states  and  territories  to  submit 
additional  information  in  order  to 
obtain  final  program  approval.  Recent 
administrative  changes  mutually  agreed 
to  by  states,  territories.  EPA  and  NOAA 
are  expected  to  expedite  the  final 
approval  process.  CZARA  section  6217 
requires  states  and  territories  to  obtain 
final  approval  of  their  Coastal  Nonpoint 
Pollution  Programs  in  order  to  retain 
their  full  share  of  funding  available  to 
them  imder  section  319  of  the  Clean 
Water  Act  and  section  306  of  the  Coastal 
Zone  Management  Act.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  nxmibers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  document  required  under  5 
CFR  1320.8(d),  soliciting  comments  on 
this  collection  of  information  was 
published  on  December  23, 1998  (63  FR 
71114);  no  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  125  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions, 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  information. 


Respondents/Affected  Entities:  24 
States  and  5  Territories. 

Estimated  Number  of  Respondents: 
29. 

Frequency  of  Response:  Once. 

Estimated  Total  Annual  Hour  Burden: 
3,625. 

Estimated  Total  Annualized  Cost 
Burden:  $0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1569.04  and 
OMB  Control  No.  2040-0153  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OP  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW,  Washington,  DC  20460; 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  April  9, 1999. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division . 
(FR  Doc.  99-9599  Filed  4-15-99;  8:45  am] 
BtLUNG  COOE  66aO-aO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6327-41 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Collection 
of  Information  for  the  Office  of  Mobile 
Sources'  National  Communications 
and  Outreach  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  dociunent  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  EPA  ICR  No.  1833.01: 
"Collection  of  Information  for  the  Office 
of  Mobile  Sources"  National 
Communications  and  Outreach 
Program."  As  this  is  a  new  ICR.  The  ICR 
describes  the  natiire  of  the  information 
collection  and  its  expected  burden  and 
cost. 

DATES:  Comments  must  be  submitted  on 
or  before  May  17, 1999. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Fanner  at  EPA  by  phone  at  (202) 
260-2740,  by  email  at 
fermer.sandy@epa.gov,  or  download  a 
copy  of  the  ICR  off  the  Internet  at  http:/ 
/www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1833.01. 
SUPPLEMENTARY  INFORMATION: 

Title:  EPA  ICR  No.  1833.01: 
"Collection  of  Information  for  the  Office 
of  Mobile  Sources"  National 
Communications  and  Outreach 
Program."  This  is  a  new  collection. 

Abstract:  EPA's  Office  of  Mobile 
Sources  (OMS)  and  its  partners  in 
Federal,  State,  and  local  air  and 
transportation  agencies  are  working  to 
increase  public  awareness  of  air  quality, 
the  impact  of  mobile  sources,  and  the 
choices  individuals  can  make  to  help 
solve  the  problem  of  air  pollution.  As 
part  of  this  effort,  EPA  will  be 
sponsoring  communications  and 
outreach  activities  at  the  State  and  local 
and  national  levels.  At  the  State  and 
local  level,  EPA  will  be  providing  funds 
(through  cooperative  agreements)  to 
State/local  government  agencies  for  a 
series  of  community-based 
communications  and  outreach  projects. 
At  the  national  level,  EPA  will  be 
conducting  a  series  of  communications 
and  outreach  projects.  Participation  in 
these  information  collection  activities 
will  be  strictly  volimtary. 

Before  expending  limited  Federal 
resources  on  projects  at  either  level, 
EPA  intends  to  collect  information 
(either  directly,  or  through  its  State/ 
local  agency  partners]  that  will  help  to 
determine  the  most  effective  and 
appropriate  means  of  providing  public 
education.  Prior  to  conducting 
conununications  and  outreach  projects 
at  the  State  and  local  level.  State  and 
local  agencies  will  conduct  focus  groups 
or  telephone  surveys  to  aid  in  the 
development  of  appropriate  and 
effective  communications  and  outreach 
materials  and  strategies.  Post-project 
focus  groups  or  telephone  surveys  also 
will  be  conducted  to  evaluate  the 
effectiveness  of  these  projects. 

Prior  to  conducting  communications 
and  outreach  projects  on  the  national 
level,  EPA  will  evaluate  the  nature  and 
extent  of  existing  communications  and 
outreach  projects  by  sending 
questionnaires  to  State/local 
government  agencies.  This  will 
minimize  any  duplication  of  effort 
between  projects  conducted  at  the 
national  and  State/local  levels.  EPA  also 
will  conduct  pre-project  focus  groups  or 
telephone  surveys  with  the  general 
public  to  gauge  public  awareness  of 
mobile  source  issues,  identify 
information  needs,  and  aid  in  the 


development  of  appropriate  and 
effective  communications  and  outreach 
materials;  and  post-project  focus  groups 
or  telephone  stuveys  to  evaluate  the 
effectiveness  of  OMS"  communications 
and  outreach  projects.. 

An  agency  may  not  conduct  of 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulations  are  Usted 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on 
December  30, 1997  (62  FR  67861);  Two 
conunents  were  received. 

Burden  Statement:  The  annual 
reporting  burden  to  the  individuals 
(there  is  no  recordkeeping  burden)  for 
this  collection  of  information  is 
estimated  to  average  2  hours  for 
participants  in  focus  groups,  10  minutes 
for  participants  in  telephone  surveys, 
and  30  minutes  for  respondents  filling 
out  questionnaires.  Annual  burden  for 
state/local  agencies  is  estimated  to  be 
196  hours  for  each  focus  group  project 
with  operating  and  maintenance  (O  and 
M)  costs  of  $1,300  per  project.  State/ 
local  agency  burden  for  each  telephone 
survey  project  is  estimated  to  be  428 
hours  with  O  and  M  costs  of  $250  per 
project.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities: 
General  public.  State  and  local 
government  agencies. 

Estimated  Number  of  Respondents: 
8,880  annually;  26,640  over  three  years. 

Frequency  of  Response:  One-time. 

Estimated  Total  Annual  Hour  Burden: 
16,770  hours. 

Estimated  Total  Armualized  operating 
and  Maintenance  Cost  Burden:  $55,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
su^ested  methods  for  minimizing 


respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1833.01  in 
any  correspondence.  Ms.  Sandy  Farmer, 
U.S.  Environmental  Protection  Agency, 
Office  of  Policy,  Regulatory  Information 
Division  (2137),  401  M  Street,  SW, 
Washington,  DC  20460;  and  Office  of 
Information  and  Regidatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW,  Washington,  DC  20503. 

Dated:  April  9, 1999. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  99-9600  Filed  4-15-99;  8:45  am) 

aaOJNO  CODE  6660-60-# 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-632S-1] 

Transfer  of  Confidential  Buslnees 
Information  to  Contractors 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  transfer  of  data  and 
request  for  comments. 

SUMMARY:  The  Enviroimiental  Protection 
Agency  (EPA)  will  transfer  Confidential 
Business  Information  (CBI)  to  its 
contractor,  Dyncorp  Information  and 
Engineering  Technology  (Dyncorp,  Inc.), 
and  its  subcontractor:  DPRA,  Inc.  These 
data  pertain  to  the  quantities  of 
hazardous  waste  generated  or  received, 
and  the  disposition  of  those  wastes. 
These  data  have  been  or  will  be 
submitted  to  EPA  pursuant  to  the 
Biennial  Reporting  requirements  of  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (RCRA),  as  amended.  Some 
of  the  information  may  have  a  claim  of 
business  confidentiality.  Dyncorp,  Inc., 
and  its  subcontractor  are  assisting  EPA 
in  assessing  the  quality  of  the  Biennial 
Report  data,  establishing  a  national  data 
bases  on  hazardous  waste  generation 
and  management,  and  in  developing 
"The  National  Biennial  RCRA 
Hazardous  Waste  Report" 
DATES:  Transfer  of  confidential  data 
submitted  to  EPA  will  occiu  no  sooner 
than  April  26, 1999. 
ADDRESSEES:  Comments  should  be  sent 
to  Regina  Magbie,  Document  Control 
Officer,  Office  of  Solid  Waste  (5305W), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW,  Washington,  DC 
20460.  Comments  should  be  identified 
as  "Transfer  of  Confidential  Data." 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Magbie,  Doomient  Control 
Officer,  Office  of  Solid  Waste  (5305W), 
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U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW,  Washington.  DC 
20460,  703-308-7909. 

SUPPLEMENTARY  INFORMATION: 

1.  Transfer  of  Confidential  Business 
Information 

The  U.S.  Environmental  Protection 
Agency  is  using  biennial  report  data  to 
establish  a  national  data  base  on 
hazardous  waste  generation  and 
management.  These  data  will  be  used  to 
characterize  the  demographics  of  and 
trends  in  hazardous  waste  generation 
and  management.  Under  EPA  Contract 
No.  GS-35F-4594G,  Dyncorp,  Inc.,  and 
its  subcontractor  will  assist  the 
Information  Management  Branch, 
Communications,  Information,  and 
Resources  Management  Division,  Office 
of  Solid  Waste,  in  accessing  the  quality 
of  the  Bienial  Report  data,  establishing 
the  National  Biennial  Report  data  base, 
and  preparing  the  national  report  based 
on  those  analyses.  Some  of  the 
information  being  transferred  may  be 
claimed  as  Confidential  Business 
Information  (CBI). 

In  accordance  with  40  CFR  2.305(b), 
EPA  has  determined  that  Dyncorp,  Inc., 
and  its  subcontractor  require  access  to 
CBI  submitted  to  EPA  under  the 
authority  of  RCRA  to  perform  work 
satisfactory  imder  the  above  noted 
contract. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  CBI  on  the  1989, 1991, 
1993, 1995  and  1997  Hazardous  Waste 
Report  Forms  (EPA  Form  8700-13  A/B), 
or  State  developed  biennial  report 
forms,  that  EPA  may  transfer  to  these 
firms,  on  a  need-to-know  basis,  CBI 
collected  under  the  authority  of  RCRA. 
Upon  completing  their  review  of 
materials  submitted,  Dyncorp,  Inc.,  and 
its  subcontractor  will  return  all  material 
to  EPA. 

Dyncorp,  Inc.,  and  its  subcontractor 
have  been  authorized  to  have  access  to 
RCRA  CBI  under  the  EPA  "Contractor 
Requirements  for  the  Control  and 
Security  of  2  of  3  RCRA  Confidential 
Business  Information  Security  Manual." 
EPA  will  approve  the  security  plans  of 
the  contractors  to  ensure  that  their 
fecilities  comply  with  security 
procedures  outlined  in  the  security 
manual  prior  to  RCRA  CBI  being 
transmitted  to  the  contractors. 
Contractor  personnel  will  be  required  to 
sign  non-disclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  confidential  information. 


Dated:  April  2,  1999. 
Matthew  Hale, 

Acting  Director.  Office  of  Solid  Waste. 
(FR  Doc.  99-9474  Filed  4-15-99;  8:45  ami 

BILUNG  CODE  65«0-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6241-71 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  April  05, 1999  Through  April  09, 
1999 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  990112,  final  EIS,  SFW,  MO,  Big 
Muddy  National  Fish  and  Wildlife 
Refuge  (Big  Muddy  Refuge)  Expansion 
and  Land  Acquisition,  N^ssouri  River 
Basin,  Several  Counties,  MO,  Due: 
May  03, 1999,  Contact:  Judy 
McClendon  (573)  222-6001.  This 
Notice  of  Availability  (NOA)  should 
have  appeared  in  the  03/19/1999  FR. 
The  Wait  Period  is  Calculated  from 
03/19/1999.  Publication  of  the  NOA 
was  Delayed  Pending  Resolution  of  an 
Administrative  Problem  with  the 
Draft  Supplemental  EIS. 

EIS  No.  990113,  Draft  EIS,  FAA,  CA, 
San  Jose  International  Airport  Master 
Plan  Update,  Improvements  include 
Extension  of  Runway  12R/30L  fi-om 
10,200  ft  to  11,000  ft;  Extension  of 
Runway  12L/30R,  Airport  Layout 
Plan,  City  of  San  Jose,  Santa  Clara 
County,  CA.  Due:  June  01, 1999, 
Contact:  Elisha  Novak  (650)  876- 
2938. 

EIS  No.  990114,  Draft  EIS,  FHW,  CT, 
CT-2/2A/32  Transportation 
Improvement  Study,  Funding,  Coast 
Guard  Bridge  Permit,  NPDES  Permit, 
COE  Section  10  and  404  Permit,  New 
London  Coimty,  CT,  Due:  June  11, 
1999,  Contact:  Donald  J.  West  (860) 
659-6703. 

EIS  No.  990115,  Draft  EIS,  SFW,  WI, 
Kamer  Blue  Butterfly  Habitat 
Conservation  Plan  State- wide. 
Application  for  an  Incidental  Take 
Permit,  Several  Counties,  WI,  Due: 
June  01. 1999,  Contact:  Lisa  Mandell 
(612) 713-5343. 

EIS  No.  990116,  FINAL  EIS,  NRC,  UT, 
Uranimn  Mill  Tailings  Reclamation  at 
Atlas  Site,  License  Amendment 
Request  for  existing  License  No. 
SUA-917  along  the  Colorado  River 
near  Moab,  UT,  Due:  May  17. 1999, 
Contact:  Myron  Fliegel  (301)  415- 
6629. 


EIS  No.  990117,  Draft  EIS,  USN.  CA, 
Alameda  Naval  Air  Station  and  Fleet 
and  Industrial  Supply  Center, 
Disposal  and  Reuse,  Alameda  Annex 
and  Facility,  City  of  Alameda  and 
Alameda  County,  CA,  Due:  June  01, 
1999,  Contact:  Jerry  Hemstock  (650) 
244-3023. 

EIS  No.  990118.  Draft  EIS.  DOE.  NM. 
Sandia  National  Laboratories/New 
Mexico  (SNL),  Continue  Operation, 
Site-Wide  (DOE/EIS-0281), 
Albuquerque,  NM,  Due:  June  15, 
1999,  Contact:  Julianne  Levings  (888) 
635-7305. 

EIS  No.  990119.  Final  EIS.  TVA,  TN. 
Columbia  Dam  Component  of  the 
Duck  River  Project,  Implementation, 
Use  of  Lands  Acquired.  Possible  COE 
Section  404  Permit.  Maury  Coimty, 
TN,  Due:  May  17, 1999,  Contact: 
Daniel  H.  Ferry  (423)  632-8876. 

EIS  No.  990120,  Draft  EIS,  AFS,  MT. 
Tobacco  Root  Vegetation  Management 
Plan,  Restore  and  Maintain  a  Mix 
Vegetation,  Beaverhead-Deer  Lodge 
National  Forest,  Madison  Ranger 
District,  Madison  County,  MT,  Due: 
June  01, 1999,  Contact:  Jan  M.  Bowey 
(406) 842-5432. 

Amended  Notices 

EIS  No.  990029,  Draft  EIS,  FAA,  OH, 
Toledo  Express  Airport  (TOL), 
Proposed  Noise  Compatibility  Plan 
Air  Traffic  Actions  and  Proposed 
Aviation  Related  Industrial 
Development,  Airport  Layout  Plan 
and  Fimding,  Lucas  County,  OH,  Due: 
April  30, 1999,  Contact:  Wally  Welter 
(847) 294-8091. 

Published  FR  02-05-99  Review  Period 
Extended. 

EIS  No.  990040,  Draft  EIS,  FHW.  MD, 
MI>-32  Planning  Study. 
Transportation  Improvement  from  MD 
108  to  Interstate  70.  Funding.  NPDES 
Permit  and  COE  Section  404  Permit, 
Howard  County.  MD,  Due:  May  19, 
1999,  Contact:  Pamela  S.  Stephenson 
(410) 962-4342. 

Published  FR  02-19-99— Review  Period 
extended. 

Dated:  April  13, 1999. 
Ken  Mittelholtz, 

Environmental  Protection  Specialist,  Office 
of  Federal  Activities. 

[FR  Doc.  99-9591  Filed  4-15-99;  8:45  am] 
BNJJNG  COOe  6S«>-S»-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-6241-«] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  22, 1999  Through 
March  26, 1999  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  diaA  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10, 1998  (63  FR  17856). 

Draft  EISs 

ERP  No.  D-AFS-J65288-CO  Rating 
EC2,  Uncompahgre  National  Forest 
Travel  Plans  Revision,  Implementation, 
Grand  Mesa,  Uncompahgre  and 
Gimnison  National  Forests,  Garrison, 
Hinsdale  Mesa,  Montrose,  Ouray  and 
San  Juan  Counties,  CO. 

Summary:  EPA  expressed 
environmental  concerns  about  potential 
adverse  impacts  to  wetlands  and  water 
quality.  EPA  requested  that  the  final  EIS 
include  additional  measures  and 
information  regarding  Forest  Plan 
implementation. 

ERP  No.  D-AFS-J65295-MT  Rating 
EC2,  Clancy-Unionville  Vegetation 
Manipulation  and  Travel  Management 
Project,  Implementation,  Helene 
National  Forest,  Helena  Ranger  District, 
Lewis  and  Clark  and  Jefferson  Counties, 
MT. 

Summary:  EPA  expressed 
environmental  concerns  about  adverse 
impacts  to  water  and  air  quality  and 
fisheries  and  wildlife  habitat. 

ERP  No.  D-AFS-J65296-MT  Rating 
EC2,  Swamp  Timber  Sales  Project, 
Implementation,  Kootenai  National 
Forest,  Fortine  Ranger  District,  Lincoln 
County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  potential 
short-term  risks  to  Swamp  and  Edna 
Creeks,  listed  as  threatened  or  impaired 
by  the  State  of  Montana  and  from 
proposed  timber  harvest  and  road 
construction. 

ERP  No.  D-BLM-K65213-NV  Rating 
EC2,  Sonoma-Gerlach  and  Paradise- 
Denio  Management  Framework  Plans 
Amendment,  Implementation  of 
Management  of  the  Black  Rock  Desert, 
Humboldt,  Pershing  and  Washoe 
Counties,  NV. 


Summary:  EPA  expressed 
environmental  concerns  with  the 
proposed  "common  pool"  system  for 
permitting  large-scale  events. 
Cumulative  impacts  to  the  playa 
siufacer,  and  other  sensitive  resoiut:es 
should  be  addressed  in  the  final  EIS. 

ERP  No.  D-DOA-K36126-HI  Rating 
EC2.  Lower  Hamakua  Ditch  Watershed 
Plan,  To  Provide  a  Stable  and 
Affordable  Supply  of  Agricultural  Water 
to  Farmer  and  Other,  COE  Section  404 
Permit,  Watershed  Protection  and  Flood 
Prevention,  Hawaii  County,  HI. 

Summary:  EPA  expressed 
environmental  concerns  with  minimal 
in-stream  base  flows  and  the  dewatering 
of  sources.  EPA  suggests  that 
evaluations  of  water  rights;  equitable 
water  allocations  as  well  as 
environmental  consequences  of  the 
other,  non-selected  alternatives. 

ERP  No.  D-NPS-<;61039-TX  Rating 
LO,  L3mdon  B.  Johnson  National 
Historical  Park,  Package  227,  General 
Management  Plan,  Implementation, 
Blanco  and  Gillespie  Coimties,  TX. 

Summary:  EPA  expressed  lack  of 
objections. 

ERP  No.  D-NPS-G65068-LA  Rating 
LO,  New  Orleans  Jazz  National 
Historical  Park,  General  Management 
Plan,  Implementation,  City  of  New 
Orleans,  Parish  of  Orleans,  LA. 

Summary:  EPA  expressed  lack  of 
objections. 

ERP  No.  D-NPS-K65212-CA  Rating 
LO,  Mojave  National  Preserve  General 
Management  Plan,  Implementation,  San 
Bemaordino  County,  CA. 

Summary:  EPA  expressed  lack  of 
objections. 

ERP  No.  DR-NPS-L61160-AK  Rating 
LO,  Legislative — Lower  Sheejek  River, 
Revised/Updated  Information, 
Designation  and  Non-Designation  for 
inclusion  in  the  National  Wild  and 
Scencic  River  System,  Tributary  of  the 
Porcupine  River,  Yukon  Flats  National 
Wildlife  Refiige,  AK. 

Summary:  EPA  expressed  lack  of 
objections. 

ERP  No.  DS-NPS-K61123-CA  Rating 
LO,  Backcoimty  and  Wilderness 
Management  Plan,  Additional 
Information,  General  Management  Plan 
Amendment,  Joshua  Tree  National  Park, 
Riverside  and  San  Bernardino  Counties, 
CA. 

Summary:  EPA  expressed  lack  of 
objections. 

Final  EISs 

ERP  No.  F-AFS-K65195-CA 
Desolation  Wilderness  Management 
Guidelines  Revisions  for  the  Eldorado 
National  Forest  and  the  Lake  Tahoe 
Basin  Management  Unit  (LTBMU), 


Limits  of  Acceptable  Change  (LAC), 
Eldorado  County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-AFS-L65202-AK  Crystal 
Creek  Timber  Harvest,  Implementation 
the  1997  Tongass  Land  Management 
Plan,  Stikine  Area,  Tongass  National 
Forest,  AK. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessaiy.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-BLM-K65204-AZ 
Hualapai  Moimtain  Land  Exchange/Plan 
Amendment,  Implementation,  Kingman 
and  Dutch  Flat,  Mohave  Coimty,  AZ. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory. 

ERP  No.  F-COE-K39051-CA  Los 
Angeles  County  Drainage  Area  (LACDA) 
Water  Conservation  and  Supply  and 
Santa  Fe — Whittier  Narrows  Dams 
Feasibility  Study,  Implementation,  Los 
Angeles  County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-DOE-G06010-NM  Los 
Alamos  National  Laboratory  Continued 
Operation  Site-Wide,  Implementation, 
Los  Alamos  County,  NM. 

Summary:  Review  of  the  FEIS  was  not 
deemed  necessary.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  F-NPS-J61099-UT  Capitol 
Reef  National  Park,  Implementation, 
General  Management  Plan, 
Development  Concept  Plan,  Emery, 
Garfield,  Sevier  and  Wayne  Counties, 
UT. 

Summary:  EPA  expressed 
environmental  concerns  due  to  potential 
adverse  impacts  of  non-point  source 
pollution  from  herbicides  used  to 
control  noxious  weeds. 

ERP  No.  FS-AFS-K65193-NV  Griffon 
Mining  Project,  Implementation, 
Updated  Information,  Revision  for 
Expanding  Gold  Mining,  Plan  of 
Operations,  Humboldt-Toiyabe  National 
Forests,  Ely  Ranger  District,  White  Pine 
County,  NV. 

Summary:  EPA  expressed  continuing 
objections  about  potential  adverse 
impacts  to  water  quality  and  requested 
that  modifications  to  the  ROD  or 
stipiilations  in  Supplement  Plan  of 
Operations  be  implemented  to  ensure 
the  proposed  water  quality  mitigation 
measures,  especially  stream  fencing 
contingency  mitigation,  occur  prior  to 
project  initiation. 

ERP  No.  FS-COE-L36011-00 
Columbia  and  Lower  Willamette  River 
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Federal  Navigation  Channel,  Integrated 
Dredge  Material  Management  Study,  OR 
andWA. 

Summary:  EPA  expressed 
environmental  concerns  that  the  EIS 
lacks  information  regarding  dredged 
disposal  sites,  EPA  expressed 
environmental  concerns  that  the  EIS 
lacks  information  regarding  dredged 
disposal  sites,  impacts  of  the  new 
channel  and  sediment  regimes, 
cimiulative  impacts,  commitments  to 
implement  Ecosystem  Restoration 
measures,  and  evaluation  of  relationship 
between  proposed  dredging  activities 
and  future  decision  on  draw  down  on 
the  Columbia  and  Snake  Rivers. 

Dated:  April  13, 1999. 
Ken  Mittelholtz. 

Environmental  Protection  Specialist,  Office 

of  Federal  Activities. 

(FR  Doc.  99-9592  Filed  4-15-99;  8:45  am] 

BtLUNG  CODE  66«O-«0-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6326-7] 

Clean  Air  Act  Advisory  Committee: 
Accident  Prevention  Subcommittee 
Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTKW:  Notice  of  meeting. 

SUMMARY:  The  Clean  Air  Act  section 
112(r)  required  EPA  to  publish 
regulations  to  prevent  accidental 
releases  of  chemicals  and  to  reduce  the 
severity  of  those  releases  that  do  occur. 
These  accidental  release  prevention 
requirements  build  on  the  chemical 
safety  work  begun  by  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (EPCRAj  which  sets  forth 
requirements  for  industry.  State  and 
local  govenunents.  On  June  20, 1996, 
EPA  published  the  final  rule  for  risk 
management  programs  to  address 
prevention  of  accidental  releases. 

An  estimated  66,000  facilities  are 
subject  to  this  regulation  based  on  the 
quantity  of  regulated  substances  they 
have  on-site.  Facilities  that  are  subject 
will  be  required  to  implement  a  risk 
management  program  at  their  facility, 
and  submit  a  summary  of  this 
information  to  a  central  location 
specified  by  EPA.  This  information  will 
be  helpful  to  State  and  local  government 
entities  responsible  for  chemical . 
emergency  preparedness  and 
prevention.  It  will  also  be  useful  to 
environmental  and  community 
organizations,  and  the  public  in 
understanding  the  chemical  risks  in 


their  commimities.  In  addition,  we  hope 
the  availability  of  this  information  wiU 
stimulate  a  dialogue  between  industry 
and  the  public  to  improve  accident 
prevention  and  emergency  response 
practices. 

The  Accident  Prevention 
Subcommittee  was  created  in  September 
1996  to  advise  EPA's  Chemical 
Emergency  Preparedness  and 
Prevention  Office  (CEPPO)  on  these 
chemical  accident  prevention  issues, 
specifically,  section  112(r)  of  the  Clean 
Air  Act. 

DATES:  The  Accident  Prevention 
Subcommittee  of  the  Clean  Air  Act 
Advisory  Committee  will  hold  a  public 
meeting  on  May  5, 1999  from  8:30  a.m. 
to  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hall  of  States  (Room  335),  444  North 
Capitol  St.,  NW,  Washington  D.C.,  near 
Union  Station.  Members  of  the  public 
are  welcome  to  attend  in  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  desiring 
additional  information  about  this 
meeting,  should  contact  Karen 
Shanahan,  Designated  Federal  Official, 
U.S.  EPA  (5104),  401  M.  St.,  SW, 
Washington  DC  20460,  via  the  Internet 
at:  shanahan.karen@epamail.epa.gov,  by 
telephone  at  (202)  260-2711  or  FAX  at 
(202) 401-3448. 
SUPfM-EMENTARY  INFORMATION: 

Agenda 

Opening  Remarks — ^Jim  Makris  (8:30- 

9:00) 
RMP  Implementation  Workgroup 

Update  (9:00-10:30) 
Availability  of  RMP  Data  (10:45-12:00) 
Epidemiology  Study  by  the  Wharton 

School  (1:30-2:30) 
Looking  Beyond  June  21, 1999  *  *  * 

(2:30-4:00) 
Comments  from  the  Public  (4:00-4:30) 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  in  person 
in  Washington  DC  to  the  Subcommittee 
at  the  meeting,  must  contact  Karen 
Shanahan  in  writing  (by  letter,  fax,  or 
email — see  previously  stated 
information)  no  later  than  April  28, 
1999,  in  order  to  be  included  on  the 
agenda.  Written  comments  may  be 
submitted  to  the  Accident  Prevention 
Subcommittee  up  through  the  date  of 
the  meeting.  Please  address  such 
material  to  Karen  Shanahan  at  the  above 
address. 

The  Accident  Prevention 
Subcommittee  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  or  previously 
submitted  oral  or  written  statements.  In 
general,  opportunities  for  oral  comment 
will  be  liinited  to  no  more  than  three 


minutes  per  speaker  and  no  more  than 
thirty  minutes  total.  Written  comments 
(twelve  copies)  received  sufficiently 
prior  to  a  meeting  date  (usually  one 
week  prior  to  a  meeting  or 
teleconference),  may  be  mailed  to  the 
Subcommittee  prior  to  its  meeting. 

Additional  information  on  the 
Accident  Prevention  Subcommittee  is 
available  on  the  Internet  at:  http:// 
www.epa.gov/swercepp/acc-pre.html 

If  you  would  like  to  automatically 
receive  future  information  on  the 
Accident  Prevention  Subcommittee  and 
its  Workgroups  by  email,  you  can 
subscribe  to  the  EPA-RMP  Listserve  by 
sending  the  following  message  to 
listserver@unixmail.rtpnc.epa.gov: 
SUBSCRIBE  EPA-RMP  <Your 
firstname>  <Your  lastname> 

Example:  SUBSCRIBE  EPA-RMP  John 
Smith 

Karen  Shanahan, 
Designated  Federal  Official. 
[FR  Doc.  99-9597  Filed  4-15-99;  8:45  am] 
BiujNG  CODE  aseo-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6324-6] 

Safe  Drinking  Water  Act  25th 
Anniversary— Futures  Forum 
"Research  2025"  PutHic  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  is  holding  a  public  meeting  on 
May  4, 1999,  beginning  at  9:00  am.  at 
Resolve,  23rd  Street,  NW.  Suite  275, 
Washington,  DC,  for  the  purpose  of 
information  exchange  with  stakeholders 
and  the  general  public  to  discuss  the 
research  needs  of  the  national  drinking 
water  program.  1999  marks  the  25th 
anniversary  of  the  Safe  Drinking  Water 
Act  (SDWA).  Originally  enacted  as  Title 
XIV  of  the  Public  Health  Act,  the  SDWA 
remains  a  significant  landmark  in  public 
health  protection  in  the  20th  century. 
EPA  and  many  prominent  stakeholder 
groups  are  marking  this  anniversary 
with  a  variety  of  events.  The  overall 
theme  for  the  anniversary  is  "Protect 
Our  Health  from  Source  to  Tap".  The 
year  long  event  will,  celebrate 
achievements  in  reducing  waterbome 
disease  illnesses  and  deaths,  educate  the 
public  about  the  quality  of  their 
drinking  water  and  ways  that  they  can 
assist  in  ensuring  its'  future  safety; 
evaluate  the  status  of  program  goals, 
progress,  and  needs;  plan  near  and  long 
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term  goals  and  objectives;  and  initiate 
critical  actions  and  projects. 
In  pursuit  of  these  objectives,  EPA  and 
a  number  of  partners  launched  a 
Drinking  Water  Futures  Forum  to 
evaluate  the  challenges  facing  the  nation 
in  ensuring  a  safe  supply  of  drinking 
water  for  the  next  25  years. 

To  answer  the  overriding  question  of 
"How  can  we  ensure  safe  drinking  water 
in  25  years?",  the  Futures  Forum  has 
selected  seven  critical  areas  to  address. 
The  areas  chosen  are:  Treatment 
Technologies,  Unserved  Populations, 
Cost,  Source  Water,  Vulnerable 
Subpopulations,  Small  Systems  and 
Research.  The  goal  is  that  by  December 
16, 1999,  consensus  will  be  reached  on 
the  most  important  issues  and 
recommendations  presented  by  the 
Futures  Forum.  The  deliberations  will 
be  guided  by  four  questions: 

1.  What  science  and  research  are 
necessary  to  achieve  public  health 
objectives,  satisfy  SDWA  standards  for 
sound  science,  and  meet  statutory 
requirements  and  deadlines  in  the  areas 
of  health  effects,  treatment  and 
distribution  systems,  exposure, 
analytical  methods  and  special  issues 
(i.e.,  sensitive  subpopulations, 
mixtures)? 

2.  What  level  of  research  investment 
is  adequate  to  address  near  and  long 
term  needs? 

3.  What  is  the  most  efficient,  effective 
and  timely  combination  of  public  and 
private  efforts  to  undertake,  coordinate 
and  manage  the  necessary  drinking 
water  research  and  data  collections? 

4.  If  there  is  a  gap  between 
programmatic  research  needs  and 
available  resources,  what  is  the  best  way 
for  EPA  and  interested  stakeholders  to 
decide  on  priorities? 

EPA  is  inviting  all  interested  members 
of  the  public  to  participate  in  the 
meeting.  As  with  all  previous  meetings 
in  this  process,  to  the  extent  that  is 
available,  EPA  is  instituting  an  open 
door  policy  to  allow  any  member  of  the 
public  to  attend  any  of  the  meetings  for 
any  length  of  time.  Seats  will  be 
available  on  a  first-come,  first  served 
basis. 

DATES:  The  meeting  will  start  at  9:00 
AM  on  May  4  and  will  adjourn  on  May 
4  at  5:00  PM. 

ADDRESSES:  For  additional  information 
about  the  meeting,  please  contact 
William  R.  Diamond,  at  202-260-7575 
of  EPA's  Office  of  Ground  Water  and 
Drinking  Water  at  (202)  260-7575  or 
Joan  Harrigan  Farrelly  at  202-260-6672 
or  by  e-mail  at  Farrelly. 
Joan@epamail.epa.gov.,  Questions  may 
also  be  sent  to  William  R.  Diamond, 
U.S.  EPA  (4607),  Office  of  Ground  Water 


and  Drinking  Water,  401  M  Street,  SW, 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Harrigan  Farrelly,  U.S.  EPA,  Office  of 
Ground  Water  and  Drinking  Water, 
telephone  202-260-6672. 

Dated:  April  7, 1999. 
William  R.  Diamond, 

Director,  Standards  and  Risk  Management 
Division,  Office  of  Ground  Water  and 
Drinking  Water 
(FR  Doc.  99-9475  Filed  4-15-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6327-1] 

National  Drinking  Water  Advisory 
Council  Notice  of  Open  IMeeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Under  section  10(a)(2)  of 
Public  Law  92^23,  "The  Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  that  a  meeting  of  the 
National  Drinking  Water  Advisory 
Coimcil  established  under  the  Safe 
Drinking  Water  Act,  as  amended  (42 
U.S.C.  S3300f  et  seq.),  will  be  held  on 
May  5, 1999,  bom  3:00  p.m.  imtil 
approximately  9:00  p.m.,  and  on  May  6, 
1999,  from  8:30  a.m.  until 
approximately  5:30  p.m.  at  the  State 
Game  Lodge,  Custer  State  Park,  Custer, 
South  Dakota.  The  major  focus  of  this 
meeting  is  on  small  and  Tribal  public 
water  supply  systems,  action  on  the 
reports  from  the  Undergroimd  Injection 
Control/Source  Water  and  Right  to 
Know  Working  Groups,  and  updates  on 
the  Environmental  Protection  Agency's 
(EPA)  upcoming  regulations. 

The  meeting  is  open  to  the  public. 
The  Council  encourages  the  hearing  of 
outside  statements  and  will  allocate  one 
hour  for  this  purpose.  Oral  statements 
will  be  limited  to  five  minutes,  and  it  is 
preferred  that  only  one  person  present 
the  statement.  Any  outside  parties 
interested  in  presenting  an  oral 
statement  should  petition  the  Coimcil 
by  telephone  at  (202)  260-2285  before 
April  30, 1999. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Council  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  all  members  of  the 
Council  before  any  final  discussion  or 
vote  is  completed.  Any  statements 
received  after  the  meeting  will  become 
part  of  the  permanent  meeting  file  and 
will  be  forwarded  to  the  Council 
members  for  their  information. 


Members  of  the  public  that  would  like 
to  attend  the  meeting,  present  an  oral 
statement,  or  submit  a  written 
statement,  should  contact  Ms.  Charlene 
Shaw,  Designated  Federal  Officer, 
National  Drinking  Water  Advisory 
Council,  U.S.  EPA,  Office  of  Ground 
Water  and  Drinking  Water  (4601),  401  M 
Street  SW.,  Washington,  D.C.  20460. 
The  telephone  number  is  Area  Code 
(202)  260-2285  or  E-Mail 
shaw.charlene@epa.gov. 

Dated:  April  13, 1999. 
Elizabeth  ).  Fellows, 

Deputy  Director,  Office  of  Ground  Water  and 
Drinking  Water 
[FR  Doc.  99-9598  Filed  4-15-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6324-7] 

Board  of  Scientific  Counselors, 
Executive  Committee  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  meeting. 

summary:  Piu^uant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended  (5  U.S.C.  App.  2) 
notification  is  hereby  given  that  the 
Environmental  Protection  Agency, 
Office  of  Research  and  Development 
(ORD),  Board  of  Scientific  Counselors 
(BOSC),  will  hold  its  Executive 
Committee  Meeting. 
DATES:  The  meeting  will  be  held  on 
April  29-30,  1999. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Double  Tree  Hotel  Park  Terrace, 
1515  Rhode  Island  Avenue.  NW., 
Washington,  DC.  On  Thursday,  April 
29,  the  meeting  will  begin  at  9:00  a.m., 
and  recess  at  4:30  p.m.,  and  on  Friday, 
April  30,  the  meeting  will  begin  at  9:00 
a.m.  and  will  adjourn  at  12:00  Noon.  All 
times  noted  are  Eastern  Time. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  will  include,  but  not  limited  to: 
State  of  ORD,  STAR  Review,  a  working 
session  on  Particulate  Matter,  and  a 
presentation  on  Stakeholder 
Involvement  in  ORD's  FY2000  Strategic 
Plan  Development.  Anyone  desiring  a 
draft  BOSC  agenda  mav  fax  their  request 
to  Shirley  R.  Hamilton^  (202)  565-2444. 
The  meeting  is  open  to  the  public.  Any 
member  of  the  pubUc  wishing  to  make 
a  presentation  at  the  meeting  should 
contact  Shirley  Hamilton,  Designated 
Federal  Officer,  Office  of  Reseajx±  and 
Development  (8701R).  401  M  Street. 
SW.,  Washington.  DC  20460;  or  by 
telephone  at  (202)  564-6853.  In  general, 
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each  individual  making  an  oral 
presentation  will  be  limited  to  a  total  of 
three  minutes. 

FOR  FUFTTHER  INFORMATION  CONTACT: 
Shirley  R.  Hamilton,  Designated  Federal 
Officer,  U.S.  Environmental  Protection 
Agency,  Office  of  Research  and 
Development.  NCERQA  (MC  8701R), 
401  M  Street,  SW.,  Washington,  EX: 
20460,  (202)  564-6853. 

Dated:  April  6. 1999. 
Peter  W.  Preuss,  PhJ)., 

Director,  National €enter  for  Environmental 

Research  and  Quality  Assurance. 

[FR  Doc  99-9471  Filed  4-15-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PB-402404-4Ki1;  FRL-6075-5] 

Lead-Based  Paint  Acttvities  in  Target 
Housing  and  Child-Occupied  Facilities; 
States  of  Connecticut,  IMaine, 
Massachusetts,  and  Vennont 
Authorization  Applications 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  comments 
and  opportimity  for  public  hearing. 

summary:  On  November  16, 1998, 
Maine  and  Massachusetts  submitted 
applications  for  EPA  approval  to 
administer  and  enforce  training  and 
certification  requirements,  training 
program  accreditation  requirements, 
and  work  practice  standards  for  lead- 
based  paint  activities  in  target  housing 
and  child-occupied  facilities  under 
section  402  of  the  Toxic  Substances 
Control  Act  (TSCA).  Connecticut 
submitted  its  application  for  EPA 
approval  on  November  30, 1998. 
Vermont  submitted  its  application  for 
EPA  approval  on  February  10, 1999. 
This  notice  announces  the  receipt  of  the 
applications  from  Connecticut,  Maine, 
Massachusetts,  and  Vermont  and  the 
opening  of  a  public  comment  period 
that  will  last  for  45  days.  Connecticut, 
Maine,  Massachusetts,  and  Vermont 
each  have  provided  individual  State 
self-certifications  of  lead  programs 
meeting  the  requirements  for  approval 
imder  section  404  of  TSCA.  Therefore, 
piusuant  to  section  404,  each  of  these 
State  programs  is  deemed  authorized  as 
of  the  date  of  submission.  If  EPA 
subsequently  finds  that  a  program  does 
not  meet  all  the  requirements  for 
approval  of  a  State  program,  EPA  will 
work  with  the  State  to  correct  any 
deficiencies  in  order  to  approve  the 
program.  If  the  deficiencies  are  not 
corrected,  a  notice  of  disapproval  will 


be  issued  in  the  Federal  Registo'  and  a 
Federal  program  will  be  implemented  in 
the  State  whose  program  has  been 
disapproved. 

DATES:  Individuals  should  submit 
comments  on  the  authorization 
applications  on  or  before  Jime  1, 1999. 
In  addition,  a  public  hearing  request 
may  be  submitted  by  June  1, 1999.  If  a 
public  hearing  is  requested  and  granted, 
the  hearing  date  and  time  will  be 
aimounced  in  the  Federal  Register. 
ADDRESSES:  Submit  in  duplicate  all 
written  comments  and/or  requests  for  a 
public  hearing,  identified  by  docket 
control  number  "PB-402404-RGl"  to: 
Environmental  Protection  Agency, 
Region  I,  (CPT)  Suite  1100,  One 
Congress  Street,  Boston,  MA  02114- 
2023.  Comments  and  a  request  for  a 
public  hearing  may  be  submitted 
electronically  to 

BRYSON.JAMESM@epamail.epa.gov. 
Please  follow  the  instructions  in  Unit 
rV.  of  this  document.  No  confidential 
business  information  (CBI)  should  be 
submitted  through  e-mail. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Bryson,  Regional  Abatement 
Coordinator,  Environmental  Protection 
Agency,  Region  I,  (CPT)  Suite  1100,  One 
Congress  Street,  Boston,  MA. 02214- 
2023.  Telephone:  617-918-1524,  e-mail: 
BRYSON.JAMESM@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  October  28, 1992,  the  Housing  and 
Commimity  Development  Act  of  1992, 
Public  Law  102-550,  became  law.  Title 
X  of  that  statute  is  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992.  That  Act  amended  the  Toxic 
Substances  Control  Act  ("TSCA")  (15 
U.S.C.  2601  et  seq.)  by  adding  Title  IV 
(15  U.S.C.  2681-92)  which  is  entitled 
"Lead  Exposure  Reduction." 

Section  402  of  TSCA  (15  U.S.C.  2682) 
authorizes  and  directs  EPA  to 
promulgate  final  regulations  governing 
lead-based  paint  activities  in  target 
housing,  public  and  commercial 
buildings,  bridges  and  other  structures. 
Those  regulations  are  to  ensure  that 
individuals  engaged  in  such  activities 
are  properly  trained,  that  training 
programs  are  accredited,  and  that 
individuals  engaged  in  those  activities 
are  certified  and  follow  documented 
work  practice  standards.  Under  section 
404,  a  State  may  seek  authorization  from 
EPA  to  administer  and  enforce  its  own 
lead-based  paint  activities  program. 

On  August  29, 1996  (61  FR  45777) 
(FRL-5389-9),  EPA  promulgated  final 
TSCA  section  402/404  regulations 
governing  lead-based  paint  activities  in 
target  housing  and  child-occupied 


fecilities  (a  subset  of  public  buildings). 
Those  regulations  are  codified  at  40  CFR 
part  745,  and  allow  both  States  and 
Indian  Tribes  to  apply  for  program 
authorization.  On  August  31, 1998,  EPA 
was  required  to  institute  the  Federal 
program  in  States  or  Indian  Country  not 
having  an  authorized  program,  as 
provided  by  section  404(h)  of  TSCA. 
States  and  Indian  Tribes  that  choose  to 
apply  for  program  authorization  must 
submit  a  complete  application  to  the 
appropriate  Regional  EPA  office  for 
review.  EPA  is  required  to  review  those 
applications  within  180  days  of  receipt 
of  the  complete  application.  To  receive 
EPA  approval,  a  State  or  Indian  Tribe 
must  demonstrate  that  its  program  is  at 
least  as  protective  of  human  health  and 
the  environment  as  the  Federal  program, 
and  that  its  program  provides  adequate 
enforcement.  EPA's  regulations  (40  CFR 
part  745,  subpart  Q)  provide  the 
detailed  requirements  a  State  or  Tribal 
program  must  meet  in  order  to  obtain 
EPA  approval. 

A  State  may  choose  to  certify  that  its 
lead-based  paint  activities  program 
meets  the  requirements  for  EPA 
approval  by  submitting  a  letter  signed 
by  the  Governor  or  Attorney  General 
stating  that  the  program  meets  the 
requirements  of  section  404(b)  of  TSCA 
and  concluding,  based  on  the  required 
program  analysis,  that  the  State  program 
is  at  least  as  protective  as  the  Federal 
program  and  that  the  State  program    ' 
provides  adequate  enforcement. 

Upon  submission  of  such  certification 
letter,  the  program  is  deemed 
authorized.  This  authorization  is 
retracted,  however,  if  upon  review,  EPA 
subsequently  determines  that  the 
program  is  not  at  least  as  protective  of 
human  health  and  the  enviroiunent  as 
the  Federal  program,  and/or  does  not 
provide  for  adequate  enforcement,  and 
the  State  does  not  correct  the 
deficiencies  necessary  to  make  it  so. 
Section  404(b)  of  TSCA  provides  that 
before  authorizing  a  State  program,  EPA 
must  provide  notice  and  an  opportunity 
for  a  public  hearing  on  the  application. 
Therefore,  by  this  notice  EPA  is 
soliciting  public  comment  on  whether 
the  applications  submitted  by  the  States 
of  Connecticut,  Maine,  Massachusetts, 
and  Vermont  meet  the  requirements  for 
EPA  approval.  This  notice  also  provides 
an  opportiinity  to  request  a  public 
hearing  on  any  of  the  applications.  If  a 
hearing  is  requested  and  granted,  EPA 
will  issue  a  Federal  Register  notice 
aimouncing  the  date,  time,  and  place  of 
the  hearing.  If  EPA's  final  decision  on 
the  application  is  a  disapproval,  this 
will  be  discussed  in  another  Federal 
Register  Notice. 


n.  state  Pn 


Connecticu 
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n.  State  Program  Description  Summary 

The  Connecticut,  Maine, 
Massachusetts,  and  Vermont  programs: 
(1)  Require  abatement  permits  prior  to 
the  commencement  of  abatement 
activity;  (2)  will  investigate  tips  and 
complaints,  and  enforce  certification, 
accreditation,  and  permitting 
requirements  for  all  disciplines  and  for 
all  abatement-related  activities, 
including  training;  and  (3)  provide  for 
the  suspension  and/or  revocation  of  the 
accreditation  of  training  providers,  as 
well  as  of  the  certifications  of 
individuals  and  firms  engeiged  in  lead 
abatement  practices. 

The  following  are  summaries  of  the 
programs  proposed  by  Connecticut, 
Maine,  Massachusetts,  and  Vermont. 

Connecticut 

The  State  of  Connecticut  submitted  a 
lead  poisoning  prevention  program 
established  by  the  Connecticut  General 
Statutes  Sections:  19a-110  through  19a- 
llle,  20-482, 19a-14{a)(6),  19a-17  and 
19a-206,  and  the  Connecticut 
Department  of  Public  Health  Lead 
Poisoning  Prevention  and  Control 
Regulations  19a-lll-l  through  19a- 
111-11,  and  Licensure  and  Certification 
Regulations  20-478-1  through  20-478- 
3.  This  program  includes:  (1)  Statewide 
standards  for  lead-based  paint  hazard 
identification  and  remediation;  (2) 
approval  and  monitoring  of  training 
programs  for  lead  abatement  and 
consultant  personnel;  (3)  licensure  of 
lead  abatement  and  consultant 
contractors;  (4)  certification  of  lead 
abatement  and  consultant  personnel;  (5) 
surveillance  of  blood  lead  testing 
activities,  oversight  of  lead  poisoning 
cases  and  evaluation  of  trends  in  blood 
lead  levels  utilizing  the  DPH  Lead 
Surveillance  System  and  the  DPH  Adult 
Blood  Lead  Registry;  (6)  a  full  range  of 
clinical  and  environmental  lead-related 
testing  services  as  provided  by  the  DPH 
Division  of  Laboratories  Services;  and 
(7)  health  education  for  risk  education 
by  fostering  lead  safe  behavior  and 
conditions.  This  overall  program  has 
been  implemented  with  the  assistance 
of  local  health  departments  that 
function  in  key  supportive  roles. 

Maine 

The  State  of  Maine  has  submitted  a 
Lead  Poisoning  Prevention  Program 
established  by  the  Maine  Revised 
Statutes  Aimotated  {M.R.S.A).  The 
specific  authorities  are  contained  in  38 
M.R.S.A.  Sections  341-A-349-A  (1989 
&  Supp.  1997),  38  M.R.S.A.  Section 
1291-1297  (Supp.  1997)  and  06-096 
Chapter  424:  Lead  Management  Rule. 
This  regidation  contains  procedures  and 


requirements  for  the  certification  of 
persons  engaged  in  lead-based  paint 
activities,  work  practice  standards  for 
performing  such  activities,  and 
accreditation  of  training  providers  and 
training  programs.  The  regulation 
requires  that,  except  as  specifically 
exempted,  all  lead  inspections,  risk 
assessments,  lead  abatement  designs, 
lead  abatement  activities,  and  any  other 
services  related  to  lead-based  paint  such 
as  screening,  lead  determinations,  and 
deleading  be  performed  only  by 
individuals  and  firms  licensed  pursuant 
to  this  regulation.  This  also  sets 
standards  and  procedures  for 
establishing  the  lead-scife  status  of 
residential  dwellings  and  child- 
occupied  facilities.  The  overall  program 
has  been  implemented  by  the 
Department  of  Environmental  Protection 
with  the  assistance  of  the  Department  of 
Human  Services. 

Massachusetts 

The  State  of  Massachusetts  has 
submitted  a  Lead  Poisoning  Prevention 
Program  established  by  Massachusetts 
General  Law,  Chapter  111,  Sections 
189A  through  199A  and  Department  of 
Public  Health  Lead  Poisoning 
Prevention  and  Control  Regulations  105 
CMR  460  and  Department  of  Labor  and 
Workforce  Development  Deleading 
Regulations  454  CMR  22.00.  The 
Program  addresses  a  wide  range  of 
activities.  Program  elements  include:  (1) 
State  standards  for  lead-based  paint 
hazards  and  remediation;  (2)  approval 
and  monitoring  of  training  programs  for 
lead  abatement;  (3)  licensure  of  lead 
abatement  and  consultant  contractors; 
(4)  certification  of  lead  abatement  and 
consultation  personnel;  (5)  surveillance 
of  blood  lead  testing  activities,  oversight 
of  lead  poisoning  cases  and  evaluation 
of  trends  in  blood  lead  levels;  (6)  a  full 
range  of  clinical  and  environmental 
lead-related  testing  services  and;  (7) 
health  education  for  risk  reduction  by 
fostering  lead  safe  behavior  and 
conditions.  This  overall  program  has 
been  implemented  with  the  full  support 
of  both  departments. 

Vennont 

The  State  of  Vermont  has  submitted  a 
Lead  Poisoning  Prevention  Program 
.  established  by  the  Vermont  Statutes 
Annotated  Title  18,  Chapter  38.  The 
specific  regulatory  authority  is 
contained  in  the  Vermont  Regulations 
for  Lead  Control,  V.S.A.  Title  18, 
Chapter  38.  This  regulation  contains 
procedures  and  requirements  for  the 
certification  of  persons  engaged  in  lead- 
based  paint  activities,  work  practice 
standards  for  performing  such  activities, 
and  accreditation  of  training  providers 


and  training  programs.  The  regiilation 
requires  that,  except  as  specifically 
exempted,  all  lead  inspections,  risk 
assessments,  lead  abatement  designs, 
lead  abatement  activities,  and  any  other 
services  related  to  lead-based  paint  such 
as  screening,  lead  determinations,  and 
deleading  be  performed  only  by 
individuals  and  firms  licensed  pursuant 
to  this  regulation.  The  overall  program 
has  been  implemented  by  the 
Department  of  Health. 

m.  Federal  Overfiliiig 

TSCA  section  404(b)  makes  it 
unlawful  for  any  person  to  violate  or  ^1 
or  refuse  to  comply  with  any 
requirement  of  an  approved  State 
program.  Therefore,  EPA  reserves  the 
right  to  exercise  its  enforcement 
authority  under  TSCA  against  a 
violation  of,  or  a  failure  or  refusal  to 
comply  with,  any  requirement  of  an 
authorized  State  program. 

IV.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  action,  as 
well  as  the  public  version,  has  been 
established  imder  docket  control 
number  "PB-402404-RG1."  Copies  of 
this  notice,  and  all  comments  received 
on  the  applications  are  available  for 
inspection  in  the  EPA  Region  I  Office 
from  7:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  is  located  at  the 
EPA  Region  I  Library,  Suite  1100,  One 
Congress  Street,  Boston,  MA  02114- 
2023.  Commenters  are  encouraged  not 
to  include  CBI  in  their  comments. 
However,  any  information  submitted 
and  claimed  as  CBI  must  be  clearly 
identified  as  such  and  marked 
"confidential,"  "CBI,"  or  with  some 
other  appropriate  designation.  In 
addition,  a  commenter  submitting  such 
information  must  prepare  a 
nonconfidential  version  (in  duplicate) 
that  can  be  placed  in  the  public  record. 
Any  information  so  marked  will  be 
handled  in  accordance  with  the 
procedures  contained  in  40  CFR  part  2. 
Comments  and  information  not  claimed 
as  CBI  at  the  time  of  submission  will  be 
placed  in  the  public  record. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

BRYSON.JAMESM@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  dita  in 
electronic  form  must  be  identified  by 
the  docket  control  munber  "PB- 
402404-RGl."  Electronic  comments  on 
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this  document  may  be  ^ed  online  at 
many  Federal  Depository  Libraries. 
Information  claimed  as  CBI  should  not 
be  submitted  electronically. 

V.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

EPA's  actions  on  State  or  Tribal  lead- 
based  paint  activities  program 
applications  are  informal  adjudications, 
not  rules.  Therefore,  the  requirements  of 
the  Regulatory  Flexibility  Act  (RFA.  5 
U.S.C.  601  et  seq.).  the  Congressional 
Review  Act  (5  U.S.C.  801  et  seq.), 
Executive  Order  12866  ("Regulatory 
Planning  and  Review,"  58  FR  51735, 
October  4, 1993),  and  Executive  Order 
13045  {"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  62  FR  1985,  April  23, 1997),  do 
not  apply  to  this  action.  This  action 
does  not  contain  any  Federal  mandates, 
and  therefore  is  not  subject  to  the 
requirements  of  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531-1538).  In 
addition,  this  action  does  not  contain 
any  information  collection  requirements 
and  therefore  does  not  require  review  or 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  "Enhancing  Intergovernmental 
Partnerships"  (58  FR  58093.  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local,  or 
Tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local, 
and  Tribal  governments,  the  native  of 
their  concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and 
Tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  imfunded 
mandates."  Today's  action  does  not 
create  an  imfunded  Federal  mandate  on 
State,  local,  or  Tribal  governments.  This 
action  does  not  impose  any  enforceable 
duties  on  these  entities.  Accordingly, 
the  requirements  of  section  1(a)  of 


Executive  Order  12875  do  not  apply  to       ACTION:  Notice;  request  for  comments 
this  action.  and  opportunity  for  a  public  hearing. 


C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  "Consultation  and  Coordination 
with  Indian  Tribal  Governments"  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substemtial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  Tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  action  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  action. 

Authority:  15  U.S.C.  2682,  2684. 

List  ^Subjects 

Environmental  protection.  Hazardous 
substances,  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  6, 1999. 

John  P.  DeVillars. 

Regional  Administrator,  Region  I. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PB-402404-TX;  FRL-6073-6] 

Lead;  Requirements  for  Lead-Based 
Paint  Activtties  in  Target  Housing  and 
Chiid-Occupied  Facilities;  State  of 
Texas's  Authorization  Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  On  March  18,  1999,  the  State 
of  Texas  submitted  an  application  for 
EPA  approval  to  administer  and  enforce 
training  and  certification  requirements, 
training  program  accreditation 
requirements,  and  work  practice 
standards  for  lead-based  paint  activities 
in  target  housing  and  child-occupied 
facilities  under  section  402  of  the  Toxic 
Substances  Control  Act  (TSCA).  This 
notice  announces  the  receipt  of  Texas's 
application,  and  provides  a  45-day 
public  comment  period  and  an 
opportunity  to  request  a  public  hearing 
on  the  application.  Texas  has  provided 
a  certification  that  their  program  meets 
the  requirements  for  approval  of  a  State 
program  under  section  404  of  TSCA. 
Therefore,  pursuant  to  section  404,  the 
program  is  deemed  authorized  as  of  the 
date  of  submission.  If  EPA  finds  that  the 
program  does  not  meet  the  requirements 
for  approval  of  a  State  program,  EPA 
will  disapprove  the  program,  at  which 
time  a  notice  will  be  issued  in  the 
Federal  Register  and  the  Federal 
program  will  be  established. 

DATK:  The  State  program  became 
effective  March  18, 1999.  Submit 
comments  on  the  authorization 
application  on  m^  before  June  1, 1999. 

Public  hearing  requests  must  be 
submitted  on  or  before  May  3, 1999.  If 
a  public  hearing  is  requested  and 
granted,  the  hearing  will  be  held  on  May 
14, 1999, 1  p.m.,  at  the  United  States 
Environmental  Protection  Agency,  1445 
Ross  Avenue  (Fountain  Place),  Dallas, 
TX.  If  a  public  hearing  is  not  requested, 
this  meeting  time  and  place  will  be 
canceled.  Therefore,  individuals  are 
advised  to  verify  the  status  of  the  public 
hearing  by  contacting  the  Regional  Lead 
Coordinator  (name,  telephone  number, 
and  address  are  provided  in  the  "FOR 
FURTHER  INFORMATION  CONTACT" 
section  of  this  notice)  after  May  3, 1999 
and  before  the  May  14, 1999  public 
hearing  date. 

ADDRESSES:  Submit  all  written 
comments  and/ or  requests  for  a  public 
hearing  identified  by  docket  number 
"PB-402404-TX"  (in  duplicate)  to: 
Environmental  Protection  Agency, 
Region  VI.  6PD-T,  1445  Ross  Avenue, 
Suite  1200,  Dallas,  TX  75202-2733. 

Comments,  data,  and  requests  for  a 
public  hearing  may  also  be  submitted 
electronically  to 

robinson.jeffre3r@epamail.epa.gov. 
Follow  the  instructions  under  Unit  IV, 
of  this  document.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Jeffirey  Robinson,  Regional  Lead 
Coordinator,  Environmental  Protection 
Agency,  Region  VI,  1445  Ross  Avenue, 
Suite  1200,  6PD-T,  Dallas.  TX  75202- 
2733.  Telephone:  214-665-7577,  e-mail 
address: 

robinson.je^ey@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATKNl: 

I.  Background 

On  October  28, 1992,  the  Housing  and 
Community  Development  Act  of  1992, 
Public  Law  102-550,  became  law.  Title 
X  of  that  statute  was  the  Residential 
Lead-Based  Psiint  Hazard  Reduction  Act 
of  1992.  That  Act  amended  TSCA  (15 
U.S.C.  2601  et  seq.)  by  adding  Title  IV 
(15  U.S.C.  2681-92),  entitled  "Lead 
Exposure  Reduction." 

Section  402  of  TSCA  authorizes  EPA 
to  promulgate  final  regulations 
governing  lead-based  paint  activities. 
Lead-based  paint  activities  is  defined  in 
section  402  Oi)  of  TSCA  and  authorizes 
EPA  to  regulate  lead-based  paint 
activities  in  target  housing,  public 
buildings  built  prior  to  1978, 
commercial  buildings,  bridges  and  other 
structures  or  superstructures.  Those 
regulations  are  to  ensure  that 
individuals  engaged  in  such  activities 
are  properly  trained,  that  training 
programs  are  accredited,  and  that 
individuals  engaged  in  these  activities 
are  certified  and  follow  docimiented 
work  practice  standards.  Under  section 
404,  a  State  may  seek  authorization  from 
EPA  to  administer  and  enforce  its  own 
lead-based  paint  activities  program. 

On  August  29, 1996  (61  FR  45777) 
(FRL-5389-9),  EPA  promulgated  final 
TSCA  section  402/404  regulations 
governing  lead-based  paint  activities  in 
target  housing  and  child-occupied 
facilities  (a  subset  of  public  buildings). 
Those  regulations  are  codified  at  40  CFR 
part  745  and  allow  both  States  and 
Indian  Tribes  to  apply  for  program 
authorization.  On  August  31, 1998,  EPA 
instituted  the  Federal  program  in  States 
or  Indian  Coimtry  without  an 
authorized  program,  as  provided  by 
section  404(h)  of  TSCA. 

States  and  Ladian  Tribes  that  choose 
to  apply  for  program  authorization  must 
submit  a  complete  application  to  the 
appropriate  Regional  EPA  office  for 
review.  Those  applications  will  be 
reviewed  by  EPA  within  180  days  of 
receipt  of  the  complete  application.  To 
receive  EPA  approval,  a  State  or  Indian 
Tribe  must  demonstrate  that  its  program 
is  as  least  as  protective  of  human  health 
and  the  environment  as  the  Federal 
program,  and  provides  adequate 
enforcement  (section  404(b)  of  TSCA,  15 
U.S.C.  2684(b)).  EPA's  regulations  (40 
CFR  part  745,  subpart  Q)  provide  the 


detailed  requirements  a  State  or  Tribal 
program  must  meet  in  order  to  obtain 
EPA  approval. 

A  State  may  choose  to  certify  that  its 
lead-based  paint  activities  program 
meets  the  reqiiirements  for  EPA 
approval  by  submitting  a  letter  signed 
by  the  Governor  or  Attorney  General 
stating  that  the  program  meets  the 
requirements  of  section  404(b)  of  TSCA. 
Upon  submission  of  such  certification 
letter,  the  program  is  deemed  authorized 
until  such  time  as  EPA  disapproves  the 
program  application  or  withdraws  the 
authorization. 

Section  404(b)  of  TSCA  provides  that 
EPA  may  approve  a  program  application 
only  after  providing  notice  and  an 
opportunity  for  a  public  hearing  on  the 
application.  Therefore,  by  this  notice 
EPA  is  soliciting  public  comment  on 
whether  Texas's  application  meets  the 
requirements  for  EPA  approval.  This 
notice  also  provides  an  opportxmity  to 
request  a  public  hearing  on  the 
application.  Texas  has  provided  a  self- 
certification  letter  from  the  Attorney 
General  that  its  program  meets  the 
requirements  for  approval  of  a  State 
program  under  section  404  of  TSCA. 
Therefore,  pursuant  to  section  404,  the 
program  is  deemed  authorized  as  of  the 
date  of  submission.  If  EPA  finds  that  the 
program  does  not  meet  the  requirements 
for  approval  of  a  State  program,  EPA 
will  disapprove  the  program,  at  which 
time  a  notice  will  be  issued  in  the 
Federal  Register  and  the  Federal 
program  will  be  established  in  Texas. 

n.  State  Program  Description  Summary 

The  Texas  lead-based  paint  program 
is  administered  by  the  Environmental 
Lead  Branch  (ELB)  of  the  Texas 
Department  of  Health  (TDH).  The  lead- 
based  paint  program  duties  include 
enforcement,  compliance  assistance, 
inspections,  certification,  accreditation, 
and  public  education. 

The  Texas  Environmental  Lead 
Reduction  Rules  are  modeled  after  the 
Federal  lead-based  paint  activities  rules 
foimd  at  40  CFR  part  745,  subpart  L. 
The  rules  are  applicable  to  lead-based 
paint  activities  performed  in  target 
housing  and  child-occupied  facilities. 
Texas  has  developed  a  program  that 
requires  certification  of  all  individuals 
and  firms  who  perform  lead-based  paint 
activities,  and  for  the  accreditation  of 
lead  training  providers.  Texas  has  also 
developed  work  practice  standards  for 
the  performance  of  lead-based  paint 
activities. 

All  training  program  providers  are 
required  to  receive  accreditation  prior  to 
providing,  offering,  or  claiming  to 
provide  training  courses  for  certification 
purposes.  Refresher  courses  can  be 


accredited  only  if  the  training  program 
has  received  accreditation  for  die  initial 
discipline-specific  training  course. 
F*rograms  that  have  been  accredited  by 
another  State  or  agency  must  apply  for 
and  receive  accreditation  from  TDH 
before  conducting  or  advertising  a 
training  course  in  Texas.  Training 
coiirse  program  managers  are  required 
to  notify  the  TDH  of  all  scheduled 
training  coiuses  and  changes  in  course 
offerings.  The  TDH  has  the  authority  to 
audit  training  programs  at  any 
reasonable  time. 

Certification  is  required  for  all 
individuals  and  firms  who  perform 
lead-based  paint  activities  or  services  in 
target  housing  and  child-occupied 
facilities.  The  appropriate  certification 
exam  must  be  taken  every  3  years  for 
certain  disciplines.  Persons  holding  a 
valid  certification  issued  by  another 
State  or  Agency  must  apply  for 
certification,  but  may  request  a  waiver 
of  initial  training  requirements.  Firms 
that  perform  lead-based  paint  services 
must  be  certified  by  the  TDH  and  must 
employ  properly  certified  employees. 

Tlie  TDH  had  developed  work 
practice  standards  modeled  after  the 
requirements  at  40  CFR  745.227.  The 
TDH  must  be  notified  in  advance  of  the 
start  of  an  abatement  project  and  an 
abatement  notification  fee  must  be  paid. 
The  TDH  has  the  authority  to  inspect  or 
investigate  the  practices  of  any  person 
involved  in  lead-based  paint  activities 
in  target  housing  and  child-occupied 
facilities.  Only  laboratories  accredited 
by  the  National  Lead  Laboratory 
Accreditation  Program  (NLLAP) 
recognized  by  EPA  may  conduct 
reqidred  analyses,  but  X-ray 
fluorescence  may  be  used  for  on-site 
lead  detection. 

Texas  has  submitted  information  in 
the  application  addressing  the  required 
program  elements  for  State  lead-based 
paint  activities  programs  pursuant  to  40 
CFR  745.325.  In  addition,  Texas  has 
submitted  information  detailing  their 
lead-based  paint  compliance  and 
enforcement  programs  as  required  by  40 
CFR  745.327.  At  this  time,  Texas  is  not 
seeking  authorization  of  a  pre- 
renovation  notification  program 
pursuant  to  40  CFR  745.326. 

m.  Federal  Overfiling 

TSCA  section  404(b)  makes  it 
vmlawful  for  any  person  to  violate,  or 
fail  or  refuse  to  comply  with,  any 
requirement  of  an  approved  State  or 
Tribal  program.  Therefore,  EPA  reserves 
the  right  to  exercise  its  enforcement 
authority  under  TSCA  against  a 
violation  of,  or  a  Mlure  or  refusal  to 
comply  with,  any  requirement  of  an 
authorized  State  or  Tribal  program. 
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IV.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this  action,  as 
well  as  the  public  version,  has  been 
established  under  docket  control 
number  "PB-402404-TX"  Copies  of  this 
notice,  the  State  of  Texas's  authorization 
application,  and  all  comments  received 
on  the  application  are  available  for 
inspection  in  the  Region  VI  office,  from 
7:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
docket  is  located  at  the  EPA  Region  VI 
Library,  Environmental  Protection 
Agency,  1445  Ross  Avenue,  Suite  1200, 
Dallas,  TX. 

Commenters  are  encouraged  to 
structure  their  comments  so  as  not  to 
contain  information  for  which  CBI 
claims  would  be  made.  However,  any 
information  claimed  as  CBI  must  be 
marked  "confidential,"  "CBI,"  or  with 
some  other  appropriate  designation,  and 
a  commenter  submitting  such 
information  must  also  prepare  a 
nonconfidential  version  (in  duplicate) 
that  can  be  placed  in  the  public  record. 
Any  information  so  marked  will  be 
handled  in  accordance  with  the 
procedures  contained  in  40  CFR  part  2. 
Comments  and  information  not  claimed 
as  CBI  at  the  time  of  submission  will  be 
placed  in  the  public  record. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

robinson.jeffi-ey@epamail.epa.gov. 

Electronic  comments  must  oe 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  nimiber  "PB- 
402404-TX."  Electronic  comments  on 
this  document  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Information  claimed  as  CBI  should  not 
be  submitted  electronically. 

V.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

EPA's  actions  on  State  or  Tribal  lead- 
based  paint  activities  program 
applications  are  informal  adjudications, 
not  rules.  Therefore,  the  requirements  of 
the  Regulatory  Flexibility  Act  (RFA,  5 
U.S.C.  601  et  seq.),  the  Congressional 
Review  Act  {5  U.S.C.  801  et  seq.). 
Executive  Order  12866  ("Regulatory 
Planning  and  Review."  58  FR  51735, 
October  4, 1993),  and  Executive  Order 
13045  ("Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks,"  62  FR  1985,  April  23, 1997),  do 
not  apply  to  this  action.  This  action 


does  not  contain  any  Federal  mandates, 
and  therefore  is  not  subject  to  the 
requirements  of  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531-1538).  In 
addition,  this  action  does  not  contain 
any  information  collection  requirements 
and  therefore  does  not  require  review  or 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  "Enhancing  Intergovernmental 
Partnerships"  (58  FR  58093,  October  28, 
1993),  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute  and  that 
creates  a  mandate  upon  a  State,  local,  or 
Tribal  government,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  govenmients.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  OMB  a  description  of  the 
extent  of  EPA's  prior  considtation  with 
representatives  of  affiected  State,  local, 
and  Tribal  governments,  the  natiire  of 
their  concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and 
Tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  proposals 
containing  significant  imfunded 
mandates."  Today's  action  does  not 
create  an  unfunded  Federal  mandate  on 
State,  local,  or  Tribal  governments.  This 
action  does  not  impose  any  enforceable 
duties  on  these  entities.  Accordingly, 
the  requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  action. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  "Consultation  and  Coordination 
with  Indian  Tribal  Governments"  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  imiquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  Tribal 
governments,  a  summary  of  the  nature 


of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  action  does  not 
significantly  or  uniquely  affect  the 
commimities  of  Indian  tribal 
governments.  This  action  does  not 
involve  or  impose  any  requirements  that 
affect  Indian  "Tribes.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  action. 

Authority:  15  U.S.C.  2682,  2684. 

Listof  Sub|ects 

Environmental  protection,  Hazardous 
substances.  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  8, 1999. 

Robert  E.  Hanneschlager, 

Acting  Division  Director,  Multimedia 
Planning  and  Permitting,  Region  VI. 

[FR  Doc.  99-9607  Filed  4-15-99;  8:45  am] 

BILUNG  CODE  68M-S0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51925;  FRL-60e9-1] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  February  14,  to  Feburary  28, 1999. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPPTS-51925]"  and  the 
specific  PMN  niunber,  if  appropriate, 
shoiUd  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
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Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW.,  Rm. 
ETG-099  Washington,  DC  20460. 

Conunents  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Electronic 
conunents  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1/ 
6.1  file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  nimiber 
[OPPTS-51925].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION"  of  this  docvunent. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-531, 401  M  St.,  SW., 
Washington,  DC,  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  native  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  statxis 
reports  of  all  diemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPPTS- 
51925]"  (including  comments  and  data 


submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  3  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  Rm.  NEM-B607,  401  M  St.,  SW.. 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  conunents  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  suid 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufactiuer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 


either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  tuiderstand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  imder 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
voliune  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
siunmarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
direcUy  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Dociunent  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufact\ire/import. 


1.  43  Premanufacture  Notices  Received  From:  02/14/99  to  02/28/99 

Case  No. 

Received 
Date 

Projected 

^4otice 
End  Date 

Manufacturer/Importer 

Use 

Chemical 

P-99-0475 
P-99-0476 
P-99-0477 

P-99-0478 

02/16/99 
02/17/99 
02/17/99 

02/17/99 

05/18/99 
05/1 8«9 

05/18/99 

CBI 
CBI 
CBI 

S.  C.  Johnson  &  Son, 
Inc. 

(G)  Highly  dispersive  use 
(G)  Resin  coating 

(S)  Raw  material  used  in  the  manu- 
facture of  photoresist 

(G)  Open,  non-dispersive  use 

(G)  Substituted  alkenoic  ester 

(S)  /Vmino  Acrytate 

(G)  Naphthaquinone  diazide  sulfonyl 

ester    mixture    of    a    potynuclear 

polyhydroxy  phenol 
(G)  Acrylic  emulsion  potynr»er 
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I.  43  Premanufacture  Notices  Received  From:  02/14/99  to  02/28/99— Continued 


Case  No. 


P-99-0483 
P-99-0488 

P-99-0489 

P-99-0490 

P-99-0491 


P-99-0492 
P-99-0493 
P-99-0494 
P-99-0495 
P-99-0496 
P-99-0497 
P-99-0498 

P-99-0499 

P-99-0500 

P-99-0501 

P-99-0502 

P-99-0503 

P-99-0504 

P-99-0505 

P-99-0506 

P-99-0507 
P-99-0508 
P-99-0509 


P-99-0510 
P-99-051 1 
P-99-0512 

P-99-051 3 

P-99-051 4 


P-99-051 5 
P-99-051 6 
P-99-051 7 

P-99-051 8 


Received 
Date 


02/16/99 
02/17/99 

02/17/99 

02/17/99 

02/17/99 


02/17/99 
02/17/99 
02/17/99 
02/17/99 
02/17/99 
02/17/99 
02/18/99 

02/18/99 

02/17/99 

02/18/99 

02/18/99 

02/18/99 

02/18/99 

02/18/99 

02/18/99 

02/18/99 
02/18/99 
02/19/99 


02/22/99 
02/19/99 
02/22/99 

02/23/99 

02/23/99 


02/23/99 
02/22/99 
02/24/99 

02/24/99 


Projected 

Notice 
End  Date 


05/17/99 
05/18/99 

05/18/99 

05/18/99 

05/18/99 


05/18/99 
05/18/99 
05/18/99 
05/18/99 
05/18/99 
05/18/99 
05/19/99 

05/19/99 

05/18/99 

05/19/99 

05/19/99 

05/19/99 

05/19/99 

05/19/99 

05/19/99 

05/19/99 
05/19/99 
05/20/99 


05/23/99 
05/20/99 
05/23/99 

05/24/99 

05/24/99 


05/24/99 
05/23/99 
05/25/99 

05/25/99 


CBI 


The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 

Intercontinental  Poly- 
mers. Inc. 


CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 

CBI 

S.  C.  Johnson  &  Son, 

Inc. 
CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

Henkel  Corporation 
Henkel  Corporation 
CIBA  Specialty  Chemi- 
cals Div./Colors  Div. 


CBI 
CBI 

Dainippon  Ink  and 
Chemicals,  Inc. 
CBI 

CIBA  Specialty  Chemi- 
cals Corp.  -  Colors 
Div. 


CBI 
CBI 
CBI 

CBI 


(G)   Contained,   destructive   use 
specialty  chemical  production 

(S)  Polymer  binder  for  an  industrial 
paper/paperboard  coating  formula- 
tion 

(S)  Polymer  binder  for  an  industrial 
paper/papertx)ard  coating  formula- 
tion 

(8)  Polymer  binder  for  an  industrial 
paper/papei1x>ard  coating  formula- 
tion 

(S)  Flame  retardant  polymeric  fibers 


(G)  Coating  component 
(G)  Coating  component 
(G)  Coating  component 
(G)  Coating  component 
(G)  Coating  component 
(G)  Coating  component 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Open,  non-dispersive  use 

(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Foam  control  agent 
(G)  Foam  control  agent 
(S)  Reactive  dye  for  cellolose,  scartet; 

reactive  dye  for  cellulose,  black 


Chemical 


(G)  Polymerization  inhibitor 
(G)  Additive  for  coatings 
(S)  Anti-sagging  agent 

(G)  Fiber  Spinning 

(G)  Textile  Dye 


(G)  Automotive  interior  parts 

(8)  Laminating  adhesive 

(G)  Waste  water  treatment  aid 

(G)  Coating  component 


(G) /Mkyi  borane 


(G)  Modified  styrene/butadiene/acry- 
late  latex 

(G)  Modified  styrene/butadiene/acry- 
late  latex 

(G)  Modified  styrene/butadiene/acry- 
late  latex 

(G)  1 .4-benzenedicarboxylic  acid,  di- 
methyl ester,  polymer  with  1,2- 
ethanediol  and 

hydroxyarylphosphinyl  substituted 
alkanoic  acid* 

(G)  Alkyl  diol  diacetoacetate 

(G)  Alkyl  diol  diacetoacetate 

(G)  Alkyl  dk}l  diacetoacetate 

(G)  Alkyl  diol  diacetoacetate 

(G)  Alkyl  triol  triacetoacetate 

(G)  Alkyl  tetraol  tetraacetoacetate 

(G)  Cationic  acrylic  resin  dispersion 

(G)  Cationic  acrylk:  resin  dispersion 

(G)  Acrylic  emulsion  polymer 

(G)  Blocked  isocyanate 

(G)  Bkx^ed  isocyanate 

(G)  Bk)Cked  Isocyanate 

(G)  Blocked  isocyanate 

(G)  Blocked  isocyanate 

(G)  Blocked  isocyanate 

(G)  Aliphatic  polyoxyethylene  ethers 
(G)  /Uiphatic  polyoxyethylene  ethers 
(G)  Naphttialenesulfonic  acid,  -amino- 
hydroxy-,  coupled  with  diazotized  2- 
[(aminophenyl)sulfonyl]ethyl    hydro- 
gen sulfate  and  diazotized  amino- 

((2-  ■ 

(sulfoox- . 

y)ethyi]sulfonyl]benzenesulfonic 

acid,  potassium  sodium  salts 
(G)  Steric  hindered  amine,  n-oxide 
(G)  Mixed  metal  oxide 
(G)  Styrene-acrylic  copolymer 

(G)   Thermoplastics   polyester   poly- 
urethane  polymer 

(G)  2-anthracenesulfonic  acid,  4-[[4- 
(acetylamino)phenyl]aminol-1  - 
amino-9, 1 0-dihydro-9, 1 0-dioxo-. 
compd.  with  1,1M"- 

[nitriiotris(alky1oxy)tris[alkanol](1 :1  )* 

(G)  Polyester  polyurethane  polymer 

(G)  Poly  ether  polyurethane 

(G)      Polyamines      polymer      with 
epichorohydrin 

(G)   Esterified   styrene/maleic   anhy- 
dride polymer 


P-99-051 9 

P-99-0520 
P-99-0521 
P-99-0522 

P-99-0531 

P-99-0534 
P-99-0535 


P-94-1098 

P-95-2071 
P-98-0174 
P-98-0212 
P-98-0452 
P-98-0712 
P-98-0761 
P-9&-0797 
P-98-0908 
P-98-0909 
P-98-1018 
P-98-1019 
P-98-1173 
P-98-1256 
P-99-0035 


(FR  Doc.  99- 
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43  Premanufacture  Notices  Received  From:  02/14/99  to  02/28/99— Continued 


Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-99-0519 

02/26/99 

05/27/99 

CBt 

(S)  Paraffin  &  asphaltene  dissolving 

(G)  1,1-diphenylethane,  reaction  prod- 

agent in  tertiary  oil  recovery;  gas 
compressor  wash  oil;  earner  sol- 
vent for  potyurethane  foam   syn- 
thesis 

ucts,  distillation  residues 

P-99-0520 

02/25/99 

05/26/99 

/^hiand  Chemical 
Company 

(G)  Adhesive 

(G)  Copolymer  of  acrylic  ester  and 
acrylic  acid 

P-99-05?1 

02/25/99 

05/26/99  , 

Ashland  Chemical 
Company 

(G)  Adhesive 

(G)  Copolymer  of  acrylic  ester  and 
acrylic  acid 

P-99-0522 

02/26/99 

05/27/99 

CBI 

(S)  Paraffin  &  asphaltene  dissolving 
agent  in  tertiary  oil  recovery;  gas 
compressor  wash  oil;  carrier  sol- 
vent for  polyurethane  foam   syn- 
thesis 

(G)  Diphenylalkane,  distillation  resi- 
dues 

P-99-0531 

02/22/99 

05/23/99 

CBI 

(S)  Detergent  fuel  additive/destmctive 
use 

(G)  Formaldehyde,  reaction  products 
with  an  alkylated  phenol  and  an  ali- 
phatic amine 

P-99-0534 

02/26/99 

05/27/99 

CBI 

(G)  Lubricant  additive 

(G)  Mixed  thio  acid  amide  molyb- 
denum complexes 

P-99-0535 

02/26/99 

05/27/99 

3M  Company 

(G)  Protective  coating 

(G)  Acrylic  uva  polymer 

II.  22  Notices  of  Commencement  Received  From:  02/14/99  to  02/28/99 


Commence- 

Case No. 

Received  Date 

ment/Import 
Date 

Chemical 

P-94-1098 

02/22/99 

02/10/99 

(G)  Rosin,  maleated,  polymer  with  an  alkylphenol,  cartxjxylic  acids,  fomialdehyde  and  a 
polyol 

P-9&-2071 

02)^2/99 

02/11/99 

(S)  Di-(4-methylbenzoyl)-peroxide 

P-98-0174 

02/19/99 

02/08/99 

(G)  Phenyl  azo  acetate  ester 

P-98-0212 

02/22/99 

02/05/99 

(G)  Substituted  phenyl  bis  (substituted  aminophenyl)  methylium  salt 

P-98-0452 

02/22/99 

02/11/99 

(G)  Mixed  glycol  polyester  resin 

P-98-0712 

02/18/99 

12/17/98 

(G)  Aromatic  substituted,  1-[(2-methyl-1h-imida20l-1-yl)methyl]- 

P-98-0761 

02/22/99 

01/22/99 

(G)  Polyurethane  prepolymer 

P-98-0797 

02/17/99 

02/08/99 

(G)  Dimethyl  substituted  heteromonocyclic  amine 

P-98-0908 

02/24/99 

01/22/99 

(G)  Blocked  isocyanated  (mdi) 

P-98-0909 

02/24/99 

01/22/99 

(G)  Acrylic  resin 

P-9&-1018 

02/24/99 

01/22/99 

(G)  Aminated  epoxy  resin 

P-98-1019 

02/24/99 

01/22/99 

(G)  Aminated  epoxy  resin 

P-98-1173 

02/18/99 

01/21/99 

(G)  Organic  silicon  compound 

P-98-1256 

02/16/99 

01/22/99 

(G)  Perfluoroalkylethylacrylate  copolymer 

P-99-0035 

02/22/99 

01/19/99 

(G)  22,7-naphthalenedisulfonic  acid,  ((substituted)imino)tris(5-hydrocy-6-((1-sulfo-2- 
naphthalenyl)azo)-,  mixed  salt* 

P-99-0051 

02/19/99 

02/10/99 

(G)  Aromatk:  saturated  copolyester 

P-99-0054 

02/24/99 

02/20/99 

(G)  Aromatic  saturated  copolyester 

P-99-0077 

02/22/99 

01/23/99 

(G)  Acrylic  polymer 

P-99-0080 

02/19/99 

02/10/99 

(G)  Aromatic  saturated  copolyester 

P-99-0081 

02/18/99 

02/10/99 

(G)  Aromatic  saturated  copolyester 

P-99-0082 

02/19/99 

02/10/99 

(G)  Aliphatic  saturated  copolyester 

P-99-0115 

02/22/99 

02/10/99 

(G)  /^inoester  of  high-molecular  weight  cartx>xylic  acid 

ListofSub|ect8 

Environmental  protection, 
Premanufacture  notices. 

Dated:  April  9, 1999. 

Oscar  Morales, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  99-9608  Filed  4-15-99;  8:45  am) 

BILUNG  CODE  656<>-«»-F 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 


SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  FDIC  hereby  gives  notice 
that  it  plans  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  OMB  review  and  approval  of 
the  information  collection  system 
described  below. 

Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Certification  of  Compliance 
with  Mandatory  Bars  to  Employment. 
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Form  Number:  N/A. 

OMB  Number;  3064-0121. 

Annual  Burden: 

Estimated  annual  number  of 
respondents:  200 

Estimated  time  per  response:  20 
minutes 

Average  annual  burden  hours:  67 

hours. 

Expiration  Date  ofOMB  Clearance: 
June  30. 1999. 

OKfB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington.  DC 
20503. 

FDIC  Contact:  Tamara  R.  Manly,  (202) 
898-7453.  Office  of  the  Executive 
Secretary,  Room  F-4058,  Federal 
Deposit  Insurance  Corporation.  550  17th 
Street  NW.  Washington.  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
June  15, 1999  to  both  the  0MB  reviewer 
and  the  FDIC  contact  listed  above. 
ADDRESSES:  Information  about  this 
submission,  including  copies  of  the 
proposed  collection  of  information,  may 
be  obtained  by  calling  or  writing  the 
FDIC  contact  listed  above. 
SUPPLEMENTARY  INFORMATION:  Prior  to  an 
offer  of  employment,  job  applicsmts  to 
the  FDIC  must  sign  a  certification  that 
they  have  not  been  convicted  of  a  felony 
or  been  in  other  circumstances  that 
prohibit  persons  from  becoming 
employed  by  or  providing  services  to 
the  FDIC. 

Dated:  April  12, 1999. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Executive  Secretary. 
[PR  Doc.  99-9493  Filed  4-15-99;  8:45  am] 

BILUNG  CODE  S714-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  April  20, 1999,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
Board  of  Directors'  meetings. 


Summary  reports,  status  reports,  and 
reports  of  actions  taken  pursuant  to 
authority  delegated  by  the  Board  of 
Directors. 

Memorandum  and  resolution  re:  Final 
Rule— Part  347— International  Banking. 

Memorandiim  and  resolution  re: 
Amendment  to  Part  303 — Filing 
Procedures  and  Delegations  of 
Authority. 

Memorandiun  re:  Revision  to 
Memorandmn  of  Understanding 
between  the  FDIC  and  FICO  Regarding 
the  Collection  of  Assessments. 

Discussion  Agenda: 

Memorandum  re:  BIF  Assessment 
Rates  for  the  Second  Semiannual 
Assessment  Period  of  1999. 

Memorandum  re:  SAIF  Assessment 
Rates  for  the  Second  Semiannual 
Assessment  Period  of  1999. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street, 
NW.,  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2449  (Voice); 
(202)  416-2004  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  April  13, 1999. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
[FR  Doc.  99-9675  Filed  4-14-99;  11:31  am) " 

BILLING  CODE  S714-01-M 


FEDERAL  MARITIIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W..  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 
Agreement  No.:  202-008493-022 
Title:  Trans-Pacific  American  Flag  Berth 

Operators  Agreement 
Parties: 

American  President  Lines,  Ltd. 


Sea-Land  Service,  Inc. 
Synopsis:  The  proposed  Amendment 
modifies  the  Agreement's  provisions 
in  Articles  5,13  and  14  relating  to 
tarifiis.  independent  action  and  service 
contracts  with  new  requirements 
under  the  Ocean  Shipping  Reform  Act 
of  1998.  The  Amendment  further 
makes  non-substantive  clarifications 
and  updates  to  the  Agreement  in 
Articles  3.6.8  15  and  16. 


Agreement  No.:  203-011465-007 

Title:  The  South  America  Pacific  Coast 

Rate  Agreement 
Parties: 
P&O  Nedlloyd  B.V. 
Mediterranean  Shipping  Company 
S.A. 

Synopsis:  The  proposed  amendment 
would  conform  the  Agreement  to  the 
provisions  of  the  Ocean  Shipping 
Reform  Act  of  1988.  and  would  alter 
the  structure  of  the  Agreement  to 
reflect  its  status  as  a  cooperative 
working  agreement  rather  than  a 
conference  agreement.  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No. :  224-201043-001 

Title:  Oakland— FESCO  Terminal 
Service  Agreement 

Parties: 
Port  of  Oakland 
FESCO  Ocean  Management.  Ltd.  d/b/ 

a  FESCO  Australia 
North  America  Line 

Synopsis:  The  proposed  amendment 
transfers  the  rights  and  obligations  of 
the  agreement  to  FESCO,  a  successor 
firm,  and  makes  modifications  to  the 
agreement's  compensation  provisions. 
"The  agreement  continues  to  run 

.  through  December  31,  2003. 

Agreement  No.:  224-201073. 

Title:  New  Orleans/Cosco — K-Line— 
Yang  Ming  Crane  Rental  Agreement. 

Parties: 
Board  of  Commissioners  of  the  Port  of 

New  Orleans 
Cosco  North  America,  Inc. 
"K"  Line  America,  Inc. 
Yang  Ming  Line 

Synopsis:  The  proposed  agreement 
provides  for  the  rental  of  a  crane  and 
nms  through  December  31, 1999. 

Agreement  No.:  224-201074 

Title:  San  Francisco— Maruba  Marine 
Terminal  Agreement 

Parties; 
San  Francisco  Port  Commission 
Maruba  S.C.A. 

Synopsis:  The  proposed  Agreement 
provides  for  the  non-exclusive  right  to 
use  a  municipal  pier  and  runs  through 
April  30.  2004. 

Agreement  No.:  224-201075 

Title:  Oakland — ^Maersk  Pacific  Marine 
Terminal  Agreement 


Dated:  Apr! 

By  order  of 
Conunission. 
Bryant  L.  Van 
Secretary. 
[FR  Doc.  99-9 
BILUNQCOOEff 

FEDERAL  M 
Sunshine  A 


CONTACT  PEF 

Bryant  L.  Va 
523-5727. 
Bryant  L.  Van 

Secretary. 
[FR  Doc.  99-9 
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^1      and  General  Duties  tor  Ucean 

Transportation  Intermediaries — 
Consideration  of  Comments. 

2.  Docket  No.  98-29 — Carrier 
Automated  Tariff  Systems — 
Consideration  of  Comments. 

3.  Docket  No.  98-30— Service 
Contracts  Subject  to  the  Shipping  Act  of 
1984 — Consideration  of  Comments. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bryant  L.  VanBrakle,  Secretary,  (202) 
523-5727. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  99-9676  Filed  4-14-99;  11:33  am] 

BHJJNG  CODE  6730-01 -M 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

April  21, 1999. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  April  14,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-9660  Filed  4-14-99;  10:08  am] 
BHJJNG  CODE  6210-01-i> 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0094] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Debarment 
and  Suspension 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

StiMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Debarment  and  Suspension. 
A  request  for  public  comments  was 
published  at  64  FR  6635,  February  10, 
1999.  No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  May  17, 1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 


NW,  Room  4035,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0094,  Debarment  and  Suspension, 
in  all  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Linfield,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-1 757. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpoae 

The  FAR  requires  contracts  to  be 
awarded  to  only  those  contractors 
determined  to  be  responsible.  Instances 
where  a  firm  or  its  principals  have  been 
indicted,  convicted,  suspended, 
proposed  for  debarment,  debarred,  or 
had  a  contract  terminated  for  default  are 
critical  factors  to  be  considered  by  the 
contracting  officer  in  making  a 
responsibility  determination.  This 
certification  requires  the  disclosure  of 
this  information. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  subcontractor 
and  5  minutes  per  prime  contractor  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
1,100,000;  responses  per  respondent,  1; 
total  annual  responses,  1,100,000; 
preparation  hours  per  response,  30 
minutes/subcontractor,  5  minutes/prime 
contractor;  and  total  response  burden 
hours,  91.667. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035.  Washington.  DC 
20405,  telephone  (202)  208-7312.  Please 
cite  OMB  Control  No.  9000-0094. 
Debarment  and  Suspension,  in  all 
correspondence. 

Dated:  April  13,  1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  99-9588  Filed  4-15-99;  8:45  am] 
BILLING  CODE  a«20-34-* 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0074] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Limitation 
of  Costs/Funds 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACnON:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Limitation  of  Costs/Funds. 
A  request  for  public  comments  was 
published  at  64  FR  6634,  February  10, 
1999.  No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  May  17, 1999. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0074,  Limitation  of  Costs/Funds, 
in  all  correspondence. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Jeremy  F.  Olson,  Federal  Acquisition 
Policy  Division.  GSA  (202)  501-3221. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Finns  performing  under  Federal  cost- 
reimbursement  contracts  are  required  to 
notify  the  contracting  officer  in  writing 
whenever  they  have  reason  to  believe — 

(1)  The  costs  the  contractors  expect  to 
incur  under  the  contracts  in  the  next  60 
days,  when  added  to  all  costs  previously 
incurred,  will  exceed  75  percent  of  the 
estimated  cost  of  the  contracts;  or 

(2)  The  total  cost  for  the  performance 
of  the  contracts  will  be  greater  or 
substantially  less  than  estimated.  As  a 
part  of  the  notification,  the  contractors 
must  provide  a  revised  estimate  of  total 
cost. 


B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
50,000  responses  per  respondent,  1; 
total  aimual  responses,  50,000; 
preparation  hours  per  response,  .5;  and 
totd  response  burden  hours.  25,000. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat 
(MVRS),  Room  4035, 1800  F  Street,  NW, 
Washington,  DC  20405,  telephone  (202) 
20&-7312.  Please  cite  OMB  Control  No. 
9000-0074,  Limitation  of  Costs/Fimds, 
in  all  correspondence. 

Dated:  April  13, 1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
(FR  Doc.  99-9589  Filed  4-15-99;  8:45  am] 

BILUNG  COOE  6820-34-P 


DEPARTMENT  OF  DEFENSE 
General  Services  Administration 

National  Aeronautics  and  Space 
Administration 

[OMB  Control  No.  9000-0073] 

SutMnission  for  OMB  Review; 
Comment  Request  Entitled  Advance 
Payments 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Advance  Payments.  A 
request  for  public  conmients  was 
published  at  64  FR  6634,  February  10. 
1999.  No  comments  were  received. 
DATES:  Comments  may  be  submitted  on 
or  before  May  17, 1999. 
ADDRESSES:  Comments  regarding  this 
biuden  estimate  or  any  other  aspect  of 


this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB.  Room  10102.  NEOB. 
Washington,  DC  20503.  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVRS).  1800  F  Street. 
NW.  Room  4035.  Washington,  DC 
20405.  Please  cite  OMB  Control  No. 
9000-0073,  Advance  Payments,  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson.  Federal  Acquisition 
Policy  Division.  GSA  (202)  501-3221. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Advance  payments  may  be  authorized 
\mder  Federal  contracts  and 
subcontracts.  Advance  payments  are  the 
least  preferred  method  of  contract 
financing  and  require  specid 
determinations  by  the  agency  head  or 
designee.  Specific  financial  information 
about  the  contractor  is  required  before 
such  payments  can  be  authorized  (see 
FAR  32.4  and  52.232-12).  The 
information  is  used  to  determine  if 
advance  payments  should  be  provided 
to  the  contractor. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1  hour  per  completion, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents.  500; 
responses  per  respondent.  1;  total 
aimual  responses.  500;  preparation 
hours  per  response,  1 ;  and  total 
response  burden  hours.  500. 

Obtaining  Q^pies  (^Prepesals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration.  FAR  Secretariat 
(MVRS).  Room  4035, 1800  F  Street,  NW, 
Washington.  DC  20405.  telephone  (202) 
208-7312.  Please  cite  OMB  Control  No. 
9000-0073.  Advance  Payments,  in  all 
correspondence. 

Dated:  April  13, 1999. 
Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  99-9590  Filed  4-15-99;  8:45  am] 

BILLING  COOE  6820-34-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Council  for  the  Elimination  of 
Tuberculosis:  Notice  of  Charter 
Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6, 1972,  that  the  charter 
for  the  Advisory  Coimcil  for  the 
Elimination  of  Tuberculosis  (ACET)  of 
the  Centers  for  Disease  Control  and 
Prevention,  Department  of  Health  and 
Hiunan  Services,  has  been  renewed  for 
a  2-year  period,  through  March  15, 
2001. 

For  further  information,  contact 
Ronald  O.  Valdiserri,  M.D.,  Deputy 
Director,  National  Center  for  HIV,  STD, 
and  TB  Prevention,  CDC,  1600  Clifton 
Road,  NE,  M/S  E-07,  Atlanta,  Georgia 
30333,  telephone  404/639-6002. 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  April  12. 1999. 
Carol3m  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  99-9522  Filed  4-15-99;  8:45  am) 

BHJJNQ  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Citizens  Advisory  Committee  on  Public 
Health  Service  Acth/ities  and  Research 
at  Department  of  Energy  (DOE)  Sites: 
Savannah  River  Site  Health  Effects 
Subcommittee  (SRSHES) 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC),  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announce  the 
following  meeting.    ■ 

Name:  Citizens  Advisory  Conunittee 
on  Public  Health  Service  Activities  and 
Research  at  DOE  Sites:  Savannah  River 
Site  Health  Efiiects  Subcommittee 
(SRSHES). 


Times  and  Dates:  8:30  a.m. — 5  p.m.. 
May  13, 1999.,  8:30  a.m. — 12  noon.  May 
14, 1999. 

Place:  The  Conference  Center  at  the 
University  of  South  Carolina  Aiken,  471 
University  Parkway,  Aiken,  SC  29801, 
telephone  803/641-3587,  fax  803/641- 
3580. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  acconunodates  approximately  100 
people. 

Background:  Under  a  Memorandum 
of  Understanding  (MOU)  signed  in 
December  1990  with  DOE  and  replaced 
by  an  MOU  signed  in  1996,  the 
Department  of  Health  and  Human 
Services  (HHS)  was  given  the 
responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
commimities  in  the  vicinity  of  DOE 
facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from 
non-nuclear  energy  production  use. 
HHS  delegated  program  responsibility 
to  CDC. 

In  addition,  a  memo  was  signed  in 
October  1990  and  renewed  in  November 
1992  between  ATSDR  and  DOE.  The 
MOU  delineates  the  responsibilities  and 
procediu-es  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104, 105, 107,  and  120  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  "Superfund").  These 
activities  include  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  health  education, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles. 

Purpose:  This  subcommittee  is 
charged  with  providing  advice  and 
recommendations  to  the  Director,  CDC, 
and  the  Administrator,  ATSDR, 
regarding  community,  American  Indian 
Tribes,  and  labor  concerns  pertaining  to 
CDC's  and  ATSDR's  pubhc  health 
activities  and  research  at  this  DOE  site. 
The  purpose  of  this  meeting  is  to 
provide  a  forum  for  community, 
American  Indian  Tribal,  and  labor 
interaction  and  serve  as  a  vehicle  for 
communities,  American  Indian  Tribes, 
and  labor  to  express  concerns  and 
provide  advice  to  CDC  and  ATSDR. 

Matters  to  be  Discussed:  Agenda  items 
include  presentations  frtsm  the  National 
Center  for  Environmental  Health 
(NCEH),  the  National  Institute  for 


Occupational  Safety  and  Health 
(NIOSH),  and  ATSDR  on  updates 
regarding  the  progress  of  current 
studies,  and  a  discussion  from  the  three 
(3)  SRSHES  Phase  II  Draft  report  review 
groups. 

All  agenda  items  are  subject  to  change 
as  priorities  dictate. 
CONTACT  PERSONS  FOR  ADOfTIONAL 
INFORMATKW:  Paul  G.  Renard,  Radiation 
Studies  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects,  NCEH,  CDC,  4770  Buford 
Highway,  NE,  M/S  {F-35),  Atlanta, 
Georgia  30341-3724,  telephone  770- 
488-7040,  fax  770-488-7044. 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  ATSDR. 

Dated:  April  12,  1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  99-9525  Filed  4-15-99;  8:45  am] 

BNJJNG  CODE  41S1-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Availability  of  Addltional  HRSA 
Competithfe  Grants 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  availability  of  funds  for 
several  HRSA  programs.  This  Notice 
lists  several  programs  that  are 
announcing  competitions  for  fiscal  year 
(FY)  1999  funds  but  were  not  published 
in  the  fall  1998  HRSA  Preview. 

This  Notice  includes  funding  for 
HRSA  discretionary  authorities  and 
programs  as  follows:  (1)  Special  Projects 
of  National  Significance,  HIV/AIDS 
Bureau;  (2)  Extramural  Support  Program 
for  Projects  to  Increase  Organ  and 
Tissue  Donation,  HTV/AIDS  Bureau;  (3) 
Cooperative  Agreement  for  Emergency 
Medical  Services  for  Children  and 
Quality  Improvement  Center,  Maternal 
and  Child  Health  Bureau;  and  (4)  Basic 
Nurse  Education  and  Practice: 
Baccalaureate  Nursing  Education  Using 
Distance  Learning  Methodologies  for 
Rural  RNs,  Bureau  of  Health 
Professions.  These  programs  were  not 
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published  in  the  fall  1998  HRSA 
Preview  and  will  only  appear  in  the 
Federal  Register  and  on  the  HRSA 
Home  Page  at:  http:// 
www.hrsa.dhhs.gov/.  The  next  edition 
of  the  HRSA  Preview  is  scheduled  to  be 
published  by  early  summer  1999.  The 
purpose  of  the  HRSA  Preview  is  to 
provide  the  general  public  with  a  single 
source  of  program  and  application 
information  related  to  the  Agency's 
competitive  grant  reviews.  The  HRSA 
Preview  is  designed  to  replace  multiple 
Federal  Register  notices  which 
traditionally  advertised  the  availability 
of  HRSA's  discretionary  funds  for  its 
various  programs. 

Dated:  April  9, 1999. 
Claude  Earl  Fox, 

Administrator. 

How  To  Obtain  Further  Information 

You  can  download  this  Notice  in 
Adobe  Acrobat  format  (.pdf)  from 
HRSA's  web  site  at:  http:// 
www.hrsa.dhhs.gov/. 

To  Obtain  an  Application  Kit 

It  is  recommended  that  you  read  the 
introductory  materials,  terminology 
section,  and  individual  program 
category  descriptions  to  fully  assess 
your  eligibility  for  grants  before 
requesting  kits.  As  a  general  rule,  no 
more  than  one  kit  per  category  will  be 
mailed  to  applicants.  Upon  review  of 
the  program  descriptions,  please 
determine  which  category  or  categories 
of  application  kit(s)  you  wish  to  receive 
and  contact  the  1-888-333-HRSA 
(4772)  number  to  register  on  the  specific 
mailing  list.  Application  kits  are 
generally  available  60  days  prior  to 
application  deadline.  If  kits  are  already 
available,  they  will  be  mailed 
immediately. 

Also,  you  can  register  on-line  to  be 
sent  specific  grant  application  materials 
by  following  the  instructions  on  the  web 
page  or  accessing  http://www.hrsa.gov/ 

g order3.htm  directly.  Your  mailing 

information  will  be  added  to  our 
database  and  material  will  be  sent  to 
you  as  it  becomes  available. 

Grant  Terminology 

Application  Deadlines 

Applications  will  be  considered  "on 
time"  if  they  are  either  received  on  or 
before  the  established  deadline  date  or 
postmarked  on  or  before  the  deadline 
date  given  in  the  program 
announcement  or  in  the  application  kit 
materials. 

Authorizations 

The  citations  of  provisions  of  the  laws 
authorizing  the  various  programs  are 


provided  immediately  preceding 
groupings  of  program  categories. 

CFDA  Number 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  is  a  Government- 
wide  compendium  of  Federal  programs, 
projects,  services,  and  activities  which 
provide  assistance.  Programs  listed 
therein  are  given  a  CFDA  Number. 

Cooperative  Agreement 

A  financial  assistance  mechanism 
used  when  substantial  Federal 
programmatic  involvement,  with  the 
recipient  during  performance,  is 
anticipated  by  the  Agency. 

Eligibility 

Authorizing  legislation  and 
progranmiatic  regulations  specify 
eligibility  for  individual  grant  programs. 
In  general,  assistance  is  provided  to 
nonprofit  organizations  and  institutions. 
State  and  local  governments  and  their 
agencies,  and  occasionally  to 
individuals.  For-profit  organizations  are 
eligible  to  receive  awards  under 
financial  assistance  programs  unless 
specifically  excluded  by  legislation. 

Estimated  Amount  of  Competition 

The  funding  level  listed  is  provided 
for  planning  purposes  and  is  subject  to 
the  availability  of  funds. 

Funding  Priorities  and/or  Preferences 

Special  priorities  or  preferences  are 
those  which  the  individual  programs 
have  identified  for  the  funding  cycle. 
Some  programs  give  preference  to 
organizations  which  have  specific 
capabilities  such  as  telemedicine 
networking  or  established  relationships 
with  managed  care  organizations. 
Preference  also  may  be  given  to  achieve 
an  equitable  geographic  distribution  and 
other  reasons  to  increase  the 
effectiveness  of  the  programs. 

Key  Ofifices 

The  Grants  Management  Office  serves 
as  the  focal  point  for  business  matters. 
The  appropriate  program  office  contact 
is  provided  for  questions  specific  to  the 
programs  or  of  a  technical  nature. 

Matching  Requirements 

Several  HRSA  programs  require  a 
matching  amount,  or  percentage  of  the 
total  project  support,  to  come  from 
sources  other  than  Federal  funds. 
Matching  requirements  are  generally 
mandated  in  the  authorizing  legislation 
for  specific  categories.  Also,  matching 
requirements  may  be  administratively 
required  by  the  awarding  office.  Such 
requirements  are  set  forth  in  the 
application  kit. 


Project  Period 

The  total  time  for  which  support  of  a 
discretionary  project  has  been 
programmatically  approved. 
Continuation  of  any  project  beyond  the 
budget  period  is  subject  to  satisfactory 
performance,  availability  of  funds  and 
program  priorities. 

Review  Criteria 

The  following  are  generic  review 
criteria  applicable  to  HRSA  programs: 

•  That  the  estimated  cost  to  the 
Government  of  the  project  is  reasonable 
considering  the  anticipated  results. 

•  That  project  persoimel  or 

<  prospective  fellows  are  well  qualified  by 
training  and/or  experience  for  the 
support  sought,  and  the  applicant 
organization  or  the  organization  to 
provide  training  to  a  fellow  has 
adequate  facilities  and  manpower. 

•  That,  insofar  as  practical,  the 
proposed  activities  (scientific  or  other), 
if  well  executed,  are  capable  of  attaining 
project  objectives. 

•  That  the  project  objectives  are 
capable  of  achieving  the  specific 
program  objectives  defined  in  the 
program  announcement  and  the 
proposed  results  are  measurable. 

•  That  the  method  for  evaluating 
proposed  residts  includes  criteria  for 
determining  the  extent  to  which  the 
program  has  achieved  its  stated 
objectives  and  the  extent  to  which  the 
accomplishment  of  objectives  can  be 
attributed  to  the  program. 

•  That,  in  so  far  as  practical,  the 
proposed  activities,  when 
accomplished,  are  replicable,  national 
in  scope  and  include  plans  for  broad 
dissemination. 

The  specific  review  criteria  used  to 
review  and  rank  applications  are 
included  in  the  individual  guidance 
material  provided  with  the  application 
kits.  Applicants  should  pay  strict 
attention  to  addressing  these  criteria  as 
they  are  the  basis  upon  which  their 
applications  will  be  judged. 

Technical  Assistance 

A  contact  person  is  listed  for  each 
program  and  his/her  e-mail  address  and 
telephone  number  provided.  Some 
programs  have  scheduled  workshops 
and  conference  calls.  If  you  have 
questions  concerning  individual 
programs  or  the  availability  of  technical 
assistance,  please  contact  the  person 
listed.  Also  check  your  application 
materials  and  the  HRSA  web  site 
http://www.hrsa.dhhs.gov/  for  the  latest 
technical  assistance  information. 
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Frequently  Asked  Questions 

1.  HRSA  lists  many  telephone 
numbers  and  e-mail  addresses.  Who  do 
I  phone  or  e-mail  and  when? 

Phone  1-888-333-HRSA  (4772)  to 
register  for  application  kits.  It  will  be 
helpful  to  the  information  specialist  if 
you  have  the  CFDA  Number  and  title  of 
the  program  handy  for  reference. 

If,  before  you  register,  you  want  to 
know  more  about  the  program,  an  e- 
mail/phone  contact  is  listed.  This 
contact  can  provide  information 
concerning  the  specific  program's 
purpose,  scope  and  goals,  and  eligibility 
criteria.  Usually,  you  will  be  encouraged 
to  request  the  application  kit  so  that  you 
will  have  clear,  comprehensive  and 
accurate  information  available  to  you. 
The  application  kit  lists  telephone 
numbers  for  a  program  expert  and  a 
grants  management  specialist  who  will 
provide  technical  assistance  concerning 
your  specific  program,  if  you  are  imable 
to  find  the  information  within  the 
materials  provided. 

2.  The  dates  listed  in  the  Federal 
Register  Notice  and  the  dates  in  the 
application  kit  do  not  agree.  How  do  I 
know  which  is  correct? 

First,  register  at  1-888-333-HRSA 
(4772)  for  each  program  that  you  are 
interested  in  as  shown  in  the  Notice. 

Notice  dates  for  application  kit 
availability  and  application  receipt 
deadline  are  based  upon  the  best  known 
information  at  the  time  of  publication. 
Occasionally,  the  grant  cycle  does  not 
begin  as  projected  and  dates  must  be 
adjusted.  The  deadline  date  stated  in 
your  application  kit  is  correct.  If  the 
application  kit  has  been  made  available 
and  subsequently  the  date  changes, 
notification  of  the  change  will  be  mailed 
to  known  recipients  of  the  application 
kit.  Therefore,  if  you  are  registered  at  1- 
888-333-HRSA  (4772),  you  will  receive 
the  most  current  information. 

3.  Are  programs  announced  in  the 
Federal  Register  Notice  ever  canceled? 

Infrequently,  programs  aimoimced 
may  be  withdrawn  from  competition.  If 
this  occurs,  a  cancellation  notice  will  be 

Erovided  at  the  HRSA  Homepage 
ttp://www.hrsa.dhhs.gov/. 
If  you  still  have  unanswered 
questions,  please  contact  Paulette  Pagan 
of  the  Grants  Policy  Branch  at  301-443- 
5082  (pfagan@hrsa.gov). 

HIV/AIDS  Bureau 

Grants  Management  Office:  1-301- 
443-2280, 

Special  Projects  of  National 
Significance  (SPNS). 

Authorization 

Section  2691  of  the  Public  Health 
Service  Act  42  U.S.C.  300ff-10 


Purpose 

The  purpose  of  this  program  is  to 
contribute  to  the  advancement  of 
knowledge  and  skills  in  the  delivery  of 
health  and  support  services  to 
underserved  populations  diagnosed 
with  human  immunodeficiency  virus 
(HIV)  infection.  Specifically,  there  are 
three  SPNS  Program  objectives:  (1)  to 
assess  the  effectiveness  of  particular 
models  of  care;  (2)  to  support  innovative 
program  design;  and  (3)  to  promote 
replication  of  effective  models.  SPNS 
grants  are  limited  to  the  demonstration 
and  assessment  of  innovative  and 
potentially  replicable  HIV  service 
delivery  models.  For  purposes  of  this 
announcement,  models  seeking  SPNS 
support  must  address  one  of  the 
following  four  categories:  (1)  assuring 
appropriate  end-of-life  care  for 
individuals  dying  from  HTV/AIDS  who 
experience  difficulty  accessing  health 
care;  (2)  assessment  of  the  effectiveness 
of  existing  programs  to  promote 
adherence  to  anti-retroviral  therapies; 
(3)  evaluation  and/or  program  support 
centers  for:  (a)  services  to  people  with 
HIV  in  correctional  settings;  (b) 
establishing  or  assessing  HIV  care 
networks;  (c)  assessing  innovation  in 
serving  substance  abusers;  or  (d) 
evaluating  and  supporting  end-of-life 
care  and  adherence  initiatives;  or  (4) 
demonstration  projects  to  increase 
enrollment  in,  continuity  and  quality  of 
HIV  primary  care  for  migrant  and 
various  border  populations. 

Eligibility 

Public  and  nonprofit  private  entities 
are  eligible  to  apply  {f>T  these  grants. 
Applicants  are  encouraged  to  submit  a 
brief  letter  of  intent,  by  May  1,  1999,  to: 
Special  Projects  of  National 
Significance,  ATTN:  1999  New 
Competitive  Initiative,  Room  7A-08 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

Funding  Priorities  and/or  Preferences 

Funds  should  be  used  to  create  and/ 
or  evaluate  models  of  care  that  would 
likely  not  exist  nor  be  evaluated  without 
SPNS  support,  or  that  would  extend  the 
care  model  to  previously  imderserved  or 
unserved  populations  defined  either 
geographically  or  demographically. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This  Competition 
$9,000,000 

Estimated  Number  of  Awards 

Category  1:  3-5 
Category  2:  Up  to  10 


Category  3:  6 

3.1  Services  to  people  with  HIV  in 
correctional  settings — 1 

3.2  Establishing  or  assessing  HIV 
care  networks— 2 

— assist  community-based  providers — 

(1) 
— conduct  managed  care  research — (1) 

3.3  Assessing  innovation  in  serving 
substance  abusers — 1 

3.4  Evaluating  and  supporting  end- 
of-life  care  and  adherence 
initiatives — 2 

— end  of  life  care  project — (1) 
^adherence  assessment — (1) 
Category  4:  4 

Estimated  Project  Period 

Category  1:  3  years 
Category  2:  3  years 
Category  3:  2-3  years 
Category  4:  3-5  years 

Application  AvailabiUty:  04/05/1999 

To  Obtain  This  Application  Kit 

CFDA  Number  93.928 
Contact:  1-888-333-HRSA  (4772) 
Application  Deadline:  06/01/1999 
Projected  Award  Date:  10/01/1999 
Contact  person:  Steve  Young, 

syoimg©hrsa.gov,  1-301-443-6560 

Extramural  Support  Program  for  Projects 
to  Increase  Organ  and  Tissue  Donation 

Authorization 

Section  371(a)(3)  of  the  Public  Health 
Service  Act.  42  U.S.C.  273. 

Please  note  that  a  separate  Federal 
Register  Notice,  dated  April  5,  1999 
provided  a  30  day  comment  period 
regarding  the  project  phases  eligible  for 
program  support  (pilot  tests  and 
replications),  performance  measures, 
funding  priorities,  and  review  criteria. 
Comments  will  be  considered  for  the 
purpose  of  v^rriting  the  detailed  guidance 
to  applicants.  Therefore,  the  guidance 
may  indicate  changes  in  some  of  the 
following  information. 

Purpose 

This  is  a  proposed  solicitation  for 
cooperative  agreements  to  increase 
organ  and  tissue  donation.  The  goals  of 
this  peer  reviewed,  competitive 
extramural  support  program  are  to 
implement,  evaluate,  and  disseminate 
model  interventions  with  the  greatest 
potential  for  yielding  a  verifiable  and 
demonstrable  impact  on  organ  donation 
and  which  are  replicable,  transferable, 
and  feasible  in  practice.  Projects  funded 
under  this  program  are  expected  to  have 
performance  measures  addressing  one 
or  more  of  the  following  outcomes: 
organ  prociu^ment  rates;  consent  rates 
and  organ  donation;  and  niunber  and 
prevalence  of  family  organ  donation 
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discussions.  Applications  may  propose 
either  a  Phase  1  study  which  pilot  tests 
the  efficacy  of  promising  interventions 
to  increase  organ  donation,  or  Phase  2 
study  which  focuses  on  implementing 
and  testing  in  multiple  sites 
interventions  which  already  have 
proved  effective  in  pilot  studies.  Phase 
2  projects  also  can  include 
dissemination.  All  projects  must  have 
rigorous  evaluation  components. 

Eligibility 

Organ  procurement  organizations  and 
other  private  not-for-profit 
organizations.  An  applicant  must  be 
pMt  of  a  consortivun  of  at  least  two 
organizations  relevant  to  the  project. 
Applications  from  single  entities  will 
not  be  considered. 

Fimding  Priorities  and/or  Preferences 

Two  funding  priorities  are  proposed, 
one  for  applications  that  are  most  likely 
to  have  a  demonstrable  impact  on 
consent  rates,  and  another  for  projects 
that  address  variations  in  consent  by 
race  and  ethnicity,  which  may  include 
an  examination  of  differences  in 
donation/transplantation  knowledge, 
attitudes,  and  experiences  among  one  or 
more  minority  groups. 

Review  Criteria 

Final  critmia  are  included  in  the 
application  kit. 

Estimated  Amount  of  This 
Competition:  $5,000,000. 

Estimated  Number  of  Awards:  15-20. 

Estimated  Project  Period:  Up  to  3 
years. 

Application  Availability:  05/10/1999. 

To  Obtain  This  Application  Kit:  CFDA 
Niunber  93.134. 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  07/12/1999. 

Projected  Award  Date:  09/30/1999. 

Contact  Person:  Dr.  D.W.  Chen, 
dchenehrsa.gov,  1-301-443-7577. 

Maternal  and  Child  Health  Bureau 

Grants  Management  Office:  301-443- 
1440. 

Cooperative  Agreement  for  Emergency 
Medical  Services  for  Children  (EMSC) 
Data  and  Quality  Improvement  Center 

Authorization 

Section  1910  of  the  Public  Health 
Service  Act,  as  amended.  Public  Law 
102-410,  42  U.S.C.  300W-9. 

Purpose 

The  piirpose  of  the  EMSC  Data  and 
Quality  Improvement  Center  is  to 
enhance  management  information  and 
quality  improvement  (QI)  capabilities  of 
State  EMS  offices,  with  a  special  focus 
on  pediatric  issues.  Proposals  are  sought 


which  will  assist  in  the  application  of  ' 
data  to  QI  and  in  collaborative  efforts  to 
collect  and  analyze  State  level  data. 
Federal  involvement  will  include 
planning,  guidance,  coordination  and 
participation  in  workshops. 

Eligibility 

States  and  Accredited  Schools  of 
Medicine  are  eligible  to  apply  for  this 
program. 

Funding  Priorities  and/or  Preferences 

None. 

Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  This 
Competition:  $400,000. 

Estimated  Number  of  Awards:  1. 

Estimated  Project  Period:  3  years. 

Application  Availability:  04/01/1999. 

To  Obtain  This  Application  Kit: 

CFDA  Number:  93.127E. 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  06/01/1999. 

Projected  Award  Date:  08/01/1999. 

Contact  Person:  Maria  T.  Baldi, 
mbaldi@hrsa.gov,  1-301-443-6192. 

Bureau  of  Health  Professions 

Grants  Management  Officer:  1-301- 
443-6880. 

Basic  Nurse  Education  and  Practice: 
Baccalaureate  Nursing  Education  Using 
Distance  Learning  Methodologies  for 
Rural  RNs. 

Authorization 

Section  831  of  the  Public  Health 
Service  Act,  42  U.S.C.  297-1. 

Purpose 

The  purpose  of  this  special  request  for 
applications  is  to  expedite  and  facilitate 
the  baccalaureate  education  of 
registered  nurses  from  rural  areas  using 
distance  learning  methodologies.  The 
legislative  priority  for  which  funds  may 
be  awarded  under  a  cooperative 
agreement  is  for  "expanding  the 
enrollment  in  baccalaureate  nursing 
programs."  The  intent  is  to  demonstrate 
that  quality  ciuricula  developed  for 
delivery  by  distance  learning 
methodologies,  which  are  primarily 
computer-based,  wiU  facilitate  RN  to 
BSN  education  for  nurses  living  in  rural 
areas  with  imderserved  popiilations. 

Eligibility 

Nursing  schools  with  an  accredited 
baccalaureate  program. 

Funding  Priorities  and/or  Preferences 

The  purpose  of  this  request  for 
applications  is  to  strengthen  capacity  for 
basic  nurse  education  and  practice  in 


rural  areas  by  expanding  the  enrollment 
of  rural  registered  nurses  in 
baccalaureate  nursing  programs  using 
distance  learning  technologies.  As  such, 
it  addresses  the  statutory  funding 
preference  for  substantially  benefiting 
rural  populations. 


Review  Criteria 

Final  criteria  are  included  in  the 
application  kit. 

Estimated  Amount  of  this 
Competition:  $800,000. 

Estimated  Number  of  Awards:  4. 

Estimated  Project  Period:  5  years. 

Application  Availability:  04/09/1999. 

To  Obtain  This  Application  Kit: 

CFDA  Number:  93.359. 

Contact:  1-888-333-HRSA  (4772). 

Application  Deadline:  05/28/99. 

Projected  Award  Date:  08/31/1999. 

Contact  Person:  Carole  A.  Gassert, 
cgassert@hrsa.gov,  1-301-443-5786. 

[FR  Doc.  99-9531  Filed  4-15-99;  8:45  am] 
MLUNQ  COOE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkMMl  InetHutes  of  Health 

Proposed  Data  Collection;  Coimnent 
Request;  Prostate,  Lung,  Colorectal 
and  Ovarian  Cancer  Screening  Trial 

SUMMARY:  In  compliance  with  the 
reqiiirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI),  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  CoUectioB 

Title:  Prostate,  Lung,  Colorectal  and 
Ovarian  Cancer  Screening  Trial. 

Type  of  Information  Collection 
Request:  EXTENSION,  OMB  control 
number  0925-0407,  expiration  date 
September  30, 1999. 

Need  and  Use  of  Information 
Collection:  This  trial  is  designed  to 
determine  if  screening  for  prostate,  lung, 
colorectal  and  ovarian  cancer  can 
reduce  mortality  from  these  cancers 
which  currently  cause  an  estimated 
251,000  deaths  annually  in  the  U.S.  The 
design  is  a  two-armed  randomized  trial 
of  men  and  women  55  to  74  at  entry. 
The  anticipated  total  sample  size,  after 
6V2  years  of  recruitment,  is  projected  to 
be  148,000.  The  primary  endpoint  of  the 
trial  is  cancer-specific  mortality  for  each 
of  the  four  cancer  sites  (prostate,  lung. 
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colorectal,  and  ovary).  In  addition, 
cancer  incidence,  stage  shift,  and  case 
survival  are  to  be  monitored  to  help 
understand  and  explain  results.  Biologic 
prognostic  characteristics  of  the  cancers 
will  be  measured  and  correlated  with 
mortality  to  determine  the  mortality 
predictive  value  of  these  intermediate 
endpoints.  Basic  demographic  data,  risk 
factor  data  for  the  four  cancer  sites  and 
screening  history  data,  as  collected  from 
all  subjects  at  baseline,  will  be  used  to 
assure  comparability  between  the 
screening  and  control  groups  and  make 
appropriate  adjustments  in  analysis. 
Further,  demographic  and  risk  factor 
information  will  be  used  to  analyze  the 
differential  effectiveness  of  screening  in 
high  versus  low  risk  individuals. 

Frequency  of  Response:  On  occasion. 

Affected  Puhlic:  hidividuals  or 
households. 

Type  of  Respondents:  Adult  men  and 
women. 

The  annual  reporting  burden  is  as 
follows: 

Estimated  Number  of  Respondents: 
141,250; 

Estimated  Number  of  Responses  Per 
Respondent:  1.5; 

Average  Burden  Hours  Per  Response: 
.42;  and 

Estimated  Total  Annual  Burden 
Hours  Requested:  91,288. 

The  annualized  cost  to  respondents  is 
estimated  at:  $912,884.  There  are  nO 
Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

Request  for  CoHunents 

Written  comments  and/or  suggestions 
£rom  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points:  (1)  Evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  perfc»inance 
of  the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
biirden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
medianical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Or.  John  Gohagan, 
Chief,  Early  Detection  Branch,  EDCOP, 


National  Cancer  Institute,  NIH,  EPN 
Building,  Room  330,  6130  Executive 
Boulevard,  Bethesda,  MD  20892-7346, 
or  call  non-toll-free  number  (301)  496- 
3982  or  E-mail  yova  request,  including 
your  address  to: 
gohaganj@dcpcepn.nic.nih.gov 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  Jime  15, 1999. 

Dated:  April  8, 1999. 
Reesa  Nichols, 
OMB  Clearance  Liaison. 
(FR  Doc.  99-9487  Filed  4-15-99;  8:45  am] 
BHJJNQ  CODE  4140-10-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutas  of  Health 

National  Inatltute  of  Nursing  Reaaardi; 
Notica  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  for  Nursing 
Research. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  5S2b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  (Usclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  for  Nursing  Research. 

Date:  May  18-19. 1999. 

Open:  May  18, 1999. 1:30  PM  to  Recess. 

Agenda:  For  discussion  of  program  policies 
and  issues. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda,  MD  20892. 

Closed:  May  19. 1999.  9:00  AM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Mary  Leveck,  PHD, 
Associate  Director  for  Scientific  Programs, 
NINR,  NIH,  Building  31,  Room  5B05, 
Bethesda,  MD  20892,  (301)  594-5963. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.361.  Nursing  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  April  12, 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-9483  Filed  4-15-99;  8:45  am] 
■aUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatttutes  of  Health 

National  Inatttute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2],  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  vrith  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  14, 1999. 

Time:  2:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Sheila  O'Malley,  M.A., 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center. 
6001  Executive  Blvd.,  Room  6138,  MSC  9606. 
Bethesda,  MD  20892-9606,  Bethesda,  MD 
20892-9606.  301-443-6470. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281,  Scientists  Development 
Award,  Scientist  Development  Award  for 
CUnicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 
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Dated:  April  9. 1999. 
LaVerne  Y.  Stringfield, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  99-9486  Filed  4-15-99;  8:45  am) 
BNJJNG  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Health 

Canter  for  Scientific  Raviaw;  Notice  of 
ClOMd  Maetlnga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mime  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote;  April  16. 1999. 

Time:  11:00  AM  to  1:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Marcelina  B.  Powers. 
DVM.  MS,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4152,  MSC  7804,  Bethesda.  MD  20892. 
(301)  435-1720. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Niame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl-MEP- 
02M. 

Date:  April  20. 1999. 

Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Marcelina  B.  Powers. 
DVM.  MS.  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive, 
Room  4152.  MSC  7804.  Bethesda.  MD  20892. 
(301)435-1720. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl-BM- 
2(8). 


Date.  April  21. 1999. 
Time:  10:00  AM  toll:30  AM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  William  C.  Branche,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4182. 
MSC  7808.  Bethesda.  MD  20892.  (301)  435- 
1148. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
DQfe.  April  21. 1999. 
Time:  10:30  AM  to  12:30  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

P7ace:  NIH,  Rockledge  2,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Betty  Hayden.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4206. 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1223,  haydenb©csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Dkite;April21,1999. 
rime:  1:00  PM  to  3:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Martin  Slater,  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4184. 
MSC  7808.  Bethesda.  MD  20892,  (301)  435- 
1149. 

This.notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl-MEP- 
03M. 
Dote:  April  21, 1999. 
Time:  2:00  PM  to  4:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Marcelina  B.  Powers, 
DVM,  MS,  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4152,  MSC  7804,  Bethesda,  MD  20892, 
(301)  435-1720. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Dote;  April  21, 1999. 
Time:  2:00  PM  to  4:00  PM. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Anita  Miller  Sostek.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3176, 
MSC  7848,  Bethesda  MD  20892,  (301)  435- 
0910. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:April21.1999. 

Time:  2:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause.  MEDS. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3168. 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
0681. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:April22,1999. 

Time:  8:30  AM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  2  Montgomery  Village 
Avenue,  Gaithersburg.  MD  20879. 

Contact  Person:  Abubakar  A.  Shaikh,  DVM, 
PHD.  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  6166,  MSC  7892.  Bethesda.  MD  20892. 
(301)  435-1042. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  die  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  22. 1999. 

Time:  1:00  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2 ,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Alec  S.  Liacouras.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5154. 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1740. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl-MEP- 
OlM. 

Date:  April  22. 1999. 
Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Marcelina  B.  Powers, 
DVM,  MS,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4152,  MSC  7804,  Bethesda,  MD  20892, 
(301)  435-1720. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  22, 1999. 

rime.  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact:  Patricia  H.  Hand,  PHD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4140,  MSC  7804, 
Bethesda,  MD  20892,  (301)  435-1767. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  Oie  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  23, 1999.. 

Time:  8:00AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20853. 

Contact  Person:  Carole  L.  Jelsema,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5222, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1249,  jelsemac©drg.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  njeeting  due  to  the  timing 
limitations  imposed  by  die  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  23, 1999. 

rime:  10:00  AM  to  12:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  J  Terrell  Hoffeld,  DDS, 
PHD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4116,  MSC  7816,  Bethesda,  MD  20892, 
(301)  435-1781. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  23, 1999. 

Time;  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact:  Patricia  H.  Hand,  PHD,  Scientific 
Review  Administrator,  Center  for  Scientific 


Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4140,  MSC  7804, 
Bethesda,  MD  20892,  (301)  435-1767. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306:  93.333,  Clinical  Research,  93.333. 
93.337,  93.393-93.396,  93.837-93.844. 
93.846-93.878.  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  April  9,  1999. 
La  Vane  Y.  Stringfieid, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-9484  Filed  4-15-99;  8:45  am] 

BOJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutea  of  Health 

Center  for  Scientific  Review;  Notice  of 
Cloaed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  13.  1999. 

Time:  1:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pyace:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Timothy  J.  Henry,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  41-60, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1147. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  14, 1999. 

Time:  10:00  AM  to  12:00  PM. 

Agenda:  To  review  and  evaluate  grant . 
applications. 

Place:  NIH,  Rockledge,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 


Contact  Person:  ].  Scott  Osborne,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4114, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
1782. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  14, 1999. 

Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  J.  Scott  Osborne,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4114, 
MSC  7816,  Bethesda,  MD  20892.  (301)  435- 
1782 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  April  16, 1999. 

Time:  4:30  PM  to  5:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Timothy  J.  Henry,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4180, 
MSC  7808,  Bethesda,  MD  20892  (301)  435- 
1147. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  E)omestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.893,  National  Institutes  of 
Health,  HHS) 

Dated:  April  9, 1999. 
LaVeme  Y.  Stringfieid, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-9485  Filed  4-15-99;  8:45  am] 
BCUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program;  National 
Institute  of  Environmental  Heelth 
Sciences;  Center  for  ttte  Evaluation  of 
Risks  to  Human  Reproduction  Review 
of  Ptithalates;  Comment  Request 

NTP  Center  for  the  Evaluation  of 
Ritfks  to  Human  Reproduction 
annoimces  an  upcoming  review  of 
phthalates,  and  solicits  public  input  on 
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phthalates  as  well  as  nominations  for 
future  evaluations. 

Background 

The  National  Toxicology  Program 
(NTP)  and  the  National  Institute  of 
Environmental  Health  Sciences  have 
established  the  NTP  Center  for  the 
Evaluation  of  Risks  to  Human 
Reproduction  (63  FR  68782.  No  239). 
The  purpose  of  the  Center  is  to  provide 
timely  and  imbiased,  scientifically 
sound  evaluations  of  human  and 
experimental  evidence  for  adverse 
effects  on  reproduction,  including 
development,  caused  by  agents  to  which 
humans  may  be  exposed.  The  goals  of 
the  individual  assessments  are  to  (1) 
Interpret  for  and  provide  to  the  general 
public  information  about  the  strength  of 
scientific  evidence  that  a  given  exposure 
or  exposure  circumstance  poses  a 
hazard  to  reproduction  and  the  health 
and  welfare  of  children:  (2)  provide 
regulatory  agencies  with  objective  and 
scientifically  credible  assessments  of 
reproductive/development  health  effects 
associated  with  exposure  to  specific 
chemicals  or  classes  of  chemicals, 
including  descriptions  of  any 
uncertainties  associated  with  the 
assessment  of  risks,  and  (3)  identify 
knowledge  gaps  to  help  establish 
research  and  testing  priorities. 

Review  of  Phthalates 

Several  phthalate  esters  were  selected 
for  the  initial  evaluation  by  the  Center. 
These  were  selected  based  on  their  high 
production  volimie,  extent  of  himian 
exposures,  use  in  children's  products,  or 
published  evidence  of  reproductive  or 
developmental  toxicity.  The  seven 
phthalates  to  be  evaluated  are  listed 
below  with  their  chemical  Abstract 
Service  registry  nimibers. 
butyl  benzyl  phthalate  (85-68-7) 
di(2-ethylhe)0'l)  phthalate  (117-81-7) 
di-isodecyl  phthalate  (26761-40-0) 
di-isononyl  phthalate  (28553-12-0) 
di-n-butyl  phthalate  (84-74-2) 
di-n-butyl  phthalate  (84-75-3) 
di-n-octyl  phthalate  (117-84-0) 

It  is  anticipated  that  the  evaluation  of 
these  chemicals  will  be  conducted 
during  August  1999  in  the  Washington, 
DC  area.  An  expert  panel  of  12-15 
scientists  selected  for  their  expertise  in 
various  aspects  of  reproductive 
toxicology  and  other  relevant  areas  will 
conduct  the  review.  The  review  will  be 
open  to  the  public  with  an  opportunity 
scheduled  for  oral  public  comment.  For 
further  information  regarding  the 
review,  including  the  time  and  place, 
please  contact:  Dr.  John  Moore,  CERHR, 
1800  Diagonal  Road,  Suite  500, 
Alexandria,  VA  22314-2808,  Phone: 
(703) 838-9440. 


Request  for  Public  Comment  on 
Phdialates 

The  Center  invites  public  comment  on 
the  phthalates  listed  above,  including 
toxicology  information  fi'om  completed 
or  ongoing  studies,  and  information  on 
planned  studies,  as  well  as  current 
production  data,  hiunan  exposure 
information,  use  patterns,  and 
environmental  occurrence.  Written 
comments  received  by  June  30  will  be 
considered  in  the  review.  Comments 
should  be  forwarded  to  CERHR  at  the 
above  address,  an  opportunity  for  oral 
public  comments  to  the  panel  will  be 
provided  at  the  review  meeting  itself. 

Request  for  Nominations  for  Future 
Reviews 

Nominations  of  chemicals  for  future 
evaluations  are  also  encouraged.  Any 
individual  or  organization  may 
nominate.  Nominations  should  include 
the  chemical  name.  Chemical  Abstract 
Service  registry  nimiber  (if  known), 
reason  for  the  nomination,  and 
references  or  articles  on  the  chemical, 
when  possible.  The  nominator's  name, 
address,  telephone  niunber  and  e-mail 
address  shoiild  be  included  with  the 
nomination. 

Nominations  can  be  made  through  the 
Center's  web  site  (http:// 
cerhr.niehs.nih.gov)  or  by  mail  to  Dr. 
John  Moore  at  the  address  listed  above. 

Further  information  about  the  NTP 
Center  for  the  Evaluation  of  Risks  to 
Human  Reproduction  and  nominated 
chemicals  can  be  obtained  through  the 
Center's  web  site. 

Dated:  April  7, 1999. 
Kenneth  Olden, 

Director.  NIEHS. 

[FR  Doc.  99-9488  Filed  4-15-99;  8:45  ami 

BUJNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substanc*  Abuse  and  Mental  Health 
Services  Administration 

Grant  Award  to  the  Division  of  Mental 
Health  and  Developmental  Disabilities, 
Department  of  Health  and  Social 
Services,  State  of  Alaska 

AGENCIES:  Center  for  Substance  Abuse 
Treatment  (CSAT),  Center  for  Mental 
Health  Services  (CMHS),  Substance 
Abuse  and  Mental  Health  Services 
Administration  (SAMHSA),  HHS. 
ACTION:  Availability  of  grant  funds  for 
the  Division  of  Mental  Health  and 
Developmental  Disabilities,  Department 
of  Health  and  Social  Services,  State  of 
Alaska. 


SUMMARY:  This  notice  is  to  inform  the 
pubhc  that  CSAT  and  CMHS  are  making 
available  approximately  $5,000,000  for 
an  award  in  FY  1999  to  the  Division  of 
Mental  Health  and  Developmental 
Disabilities,  Department  of  Health  and 
Social  Services,  State  of  Alaska  to 
support  development,  implementation, 
and  evaluation  of  a  comprehensive, 
seamless  system  of  care  for  persons  with 
co-occurring  substance  abuse  (including 
alcohol  and  other  drugs)  and  mental 
health  disorders  in  Anchorage,  Alaska, 
and  its  environs.  CSAT  and  CMHS  will 
make  this  award  if  the  application  is 
recommended  for  approval  by  the  Initial 
Review  Group  and  the  CSAT  and  CMHS 
National  Advisory  Councils.  This  is  not 
a  formal  request  for  applications: 
assistance  will  be  provided  only  to  the 
Alaska  Division  of  Mental  Health  and 
Developmental  Disabilities. 

Eligibility  for  this  program  is  limited 
to  the  State  of  Alaska,  as  specified  in 
Congressional  report  language,  in 
recognition  of  the  primacy  of  its 
responsibility  for,  and  interest  in, 
providing  for  the  needs  of  its  citizens, 
and  because  the  success  of  the  program 
will  depend  upon  the  authority  and 
ability  to  broadly  coordinate  the  variety 
of  resources  essential  for  full  program 
success.  The  State  has  committed  itself 
to  moving  certain  mental  health  services 
from  their  extant  institutional  bases  to 
community  bases,  and,  simultaneously, 
changing  from  parallel  systems  of 
service  delivery — for  substance  abuse 
and  mental  health  problems — to  an 
approach  designed  to  deliver  services 
seamlessly  to  persons  with  comorbidity. 
Alaska  needs  a  high  level  of  systemic 
competence  in  delivering  these  services 
due,  in  great  part,  to  its  climate 
(resulting  in  deaths  of  homeless 
comorbid  persons),  and  to  the 
requirements  of  its  proposed  systems 
changes.  The  proposed  project  presents 
a  unique  opportunity  for  SAMHSA  and 
its  Centers  to  learn,  first  hand,  how  the 
transition  from  parallel  systems  to  a 
seamless  system  of  care  can  be 
accomplished  in  a  small  city  in  a  rural/ 
fi'ontier  State,  and  at  what  costs.  The 
project  promises  to  jrield  learnings  on 
the  factors  and  circumstances  that 
facilitate  and/or  retard  systemic  change 
in  complex  treatment  systems.  This 
"Anchorage  Comorbidity  Services" 
project  is  also  part  of  SAMHSA's 
commitment  to  improving  services,  and 
relates  directly  to  die  resolution 
imanimously  adopted  by  its  National 
Advisory  Council  earlier  this  year. 

Funding  fi-om  CSAT  and  CMHS  will 
support  some  services  to  persons  with 
co-occiuring  disorders;  continuing 
planning,  review,  management,  and 
infrastructure  development  for  the 
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eifoTi;  and  a  tripartite  evaluation  of  the 
project,  including  process,  outcome,  and 
impact  evaluations.  This  is  a  unique 
opportiinity  to  evaluate  significant 
change  in  a  State  system  of  ceire  for 
persons  with  co-occurring  disorders. 

Authority:  The  award  will  be  made  under 
the  authority  of  Section  501(d)(5)  of  the 
Public  Health  Service  Act,  as  amended  (42 
U.S.C.  290aa).  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  for  this 
program  is  93.230. 

CONTACT:  Edith  Jungblut,  Public  Health 
Advisor,  Division  of  Practice  and 
Systems  Development,  Center  for 
Substance  Abuse  Treatment,  SAMHSA, 
Rockwall  II,  7th  floor,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
6669;  or  IDr.  Lawrence  Rickards,  Public 
Health  Advisor,  Division  of  Knowledge 
Development  and  Systems  Change, 
Center  for  Mental  Health  Services, 
SAMHSA,  Parklawn  Building  llC-05, 
5600  Fishers  Lane.  Rockville,  MD 
20857,  (301)  443-3707. 

Dated:  April  12. 1999. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

(FR  Doc.  99-9530  Filed  4-15-99;  8:45  am] 

BILLING  COOE  4ie2-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4444-N-03] 

Notice  of  Proposed  Information 
Collection:  Comment  Request 

AGENCY:  Office  of  the  Secretary,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  date:  June  15, 1999. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposals  by  name  and/or  OMB 
Control  Ntmiber  and  should  be  sent  to: 
Gail  N.  Ward,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW,  Room 
P3206,  Washington.  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Levitt,  (202)  755-1785  ext.  156. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments  for 
members  of  the  public  and  a^ecting 
agencies  concerning  the  proposed 
collection  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  the  Proposal:  Requirements 
for  Notification,  Evaluation  and 
Reduction  of  Lead-Based  Paint  Hazards 
in  Federally  Owned  Housing  and 
Housing  Receiving  Federal  Assistance. 

OMB  Control  Number:  2539-0009. 

Need  for  Information  and  Proposed 
Use:  Sections  1012  and  1013  of  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992.  which  is  Title  X 
of  the  Housing  and  Community 
Development  Act  of  1992,  require 
amendment  of  HUD  regulations 
promulgated  under  the  Lead-Based 
Paint  Poisoning  Prevention  Act  of  1971. 
HUD  published  proposed  regulations 
implementing  section  1012  and  1013  on 
June  7, 1996  and  is  now  requesting 
OMB  approval  of  final  regulations. 

The  final  rule  retains  the  following 
proposed-rule  requirements  that  pertain 
to  paperwork  burden:  provision  of  a 
pamphlet  on  lead  poisoning  prevention 
to  tenants  and  purchasers,  provision  of 
a  notice  to  occupants  on  the  results  of 
hazard  evaluation  and  hazard  reduction 
actions,  and  special  reporting 
requirements  if  there  is  a  child  with  an 
environmental  intervention  blood  lead 
level  residing  in  a  dwelling  imit  assisted 
by  certain  HUD  programs.  These 
requirements  were  approved  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520).  Also 
approved  by  OMB  was  the  proposed- 
rule  requirement  for  owners  of  project- 
based  assisted  imits  to  develop  and 
submit  a  hazard  reduction  plan.  That 
requirement  has  been  eliminated  in  the 
final  rule.  The  final  rule  contains  one 
requirement  that  was  not  included  in 
the  proposed  rule:  the  keeping  of 
notices  and  reports  pertaining  to 


evaluation  and  hazard  reduction  for  a 
minimum  of  three  yeax-s. 

HUD  has  prepared  a  revised  estimate 
of  respondent  burden,  based  on  the 
final-rule  requirements  and  data 
developed  for  the  Regulatory  Impact 
Analysis  for  the  final  rule,  and  is 
requesting  approval  of  this  revision 
from  OMB. 

1.  Lead  Hazard  Information  Pamphlet 

As  in  the  proposed  rule,  the  final  rule 
requires  that  a  designated  party  (i.e. 
residential  property  owner,  housing 
agency  (HA),  Federal  grantee,  CILP 
recipient,  tribally  designated  housing 
entity  (TDHE)  or  participating 
jiuisdiction)  distribute  the  lead  ha2:ard 
information  pamphlet  entitled  "Protect 
Yom-  Family  From  Lead  in  Your  Home." 
developed  by  the  Environmental 
Protection  Agency  (EPA)  in  cooperation 
with  the  Consumer  Product  Safety 
Commission  (CPSC)  and  the  Department 
of  Housing  and  Urban  Development 
(HUD),  to  all  piirchasers  and  occupants 
of  pre-1978  housing  receiving  Federal 
assistance.  This  is  a  statutory 
requirement  (§  302(a)(1)(A)  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act). 
A  pamphlet  developed  by  a  State 
government  may  be  used  if  it  is 
approved  by  EPA  imder  §  406(a)  of  the 
Toxic  Substances  Control  Act.  The 
provider  and  recipient  of  the  pamphlet 
are  stipulated  in  the  relevant  subpart  of 
the  rule,  based  upon  the  type  assistant 
provided.  Existing  HUD  lead-based 
paint  regulations  have  long  required 
notification  of  tenants  and  purchasers 
regarding  the  possibility  that  housing 
built  before  1978  may  contain  lead- 
based  paint  hazards.  The  main 
difference  between  the  existing  and  new 
requirement  is  that  the  EPA  pamphlet 
must  now  be  used  instead  of  a  HUD 
brochure.  The  rule  does  not  require  that 
the  pamphlet  be  provided  if  one  has 
already  been  provided  in  compliance 
with  the  lead-based  paint  disclosure 
rule  (at  24  CFR  part  35).  subpart  H). 
issued  jointly  by  HUD  and  EPA  in  1996. 

2.  Notice  of  Evaluation,  Hazard 
Reduction,  and  Clearance  Activities 

As  in  the  proposed  rule,  the  fipal  rule 
requires  the  provision  of  notice  to 
occupants  of  pre-1978  housing  receiving 
Federal  assistance  describing  the  natiu« 
and  scope  of  any  evaluation  or  hazard 
reduction  activities  undertaken, 
including  available  information  on  the 
location  of  any  remaining  lead-based 
paint  on  a  surface-by-surface  basis.  This 
is  a  statutory  requirement  (§  302(a)(1)(F) 
of  the  Led-Based  Paint  Poisoning 
Prevention  Act).  As  in  the  proposed 
rule,  HUD  is  requiring  that  there  be 
separate  notices  for  evaluation  and  for 
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hazard  reduction  to  assure  that 
occupants  are  informed  on  a  timely 
basis.  HUD's  existing  lead-based  paint 
regulations  for  public  housing  projects 
constructed  before  1978  require  written 
notice  to  ciirrent  residents,  applicants, 
and  prospective  purchasers  when  units 
are  tested  for  the  presence  of  lead-based 
paint  and  found  to  contain  lead  greater 
or  equal  to  the  HY/D  standard.  The  final 
rule  requirements  will  result  in  an 
incremental  increase  in  the  cost  and 
hour  burdens  for  the  public  housing 
programs.  For  all  other  HUD  programs, 
the  requirements  create  new  cost  and 
hour  burdens.  For  multifeunily 
properties,  the  rule  provides  owners  an 
option  of  whether  to  distribute  such 
notices  to  dwelling  imits  or  to  post  them 
in  centrally  located  places  within  the 
property.  For  the  estimation  of 
paperwork  burden,  HUD  is  assuming 
that  25  percent  of  the  multifamily  units 
will  receive  notices  through  direct 
distribution  but  that  central  posting  will 
be  done  as  well  in  all  multifamily 
properties  covered  by  the  rule. 

3.  Record  Keeping 

Designated  parties  are  responsible  for 
keeping  a  copy  of  each  notice, 
evaluation,  clearance,  or  abatement 
report  for  at  least  three  years.  In 
addition,  designated  parties  are  required 
to  make  such  reports  available  to  HUD, 
if  requested.  These  new  requirements 
are  designed  to  provide  a  basis  for 
ensiuing  that  Federal  funds  are 
expended  properly. 

4.  Reporting  Oiild  With  an 
Environmental  Intervention  Blood  Lead 
Level 

For  Four  types  of  housing  assistance 
programs,  HIH)  has  retained  the 
proposed-rule  requirement  that 
additional  evaluation  and  hazard 
reduction  activities  be  conducted  when 
a  cbild  residing  in  the  property  is 
identified  as  having  an  environmental 
intervention  blood  lead  level.  As  part  of 
these  activities  the  designated  party  is 
required  to  report  the  name  and  address 
of  a  child  with  an  environmental 
intervention  blood  lead  level  to  the 
public  health  department  (State  or  local 
health  department  or  the  Indian  Health 
Service),  if  the  case  was  originally 
reported  to  the  owner  by  a  source  other 
than  the  public  health  department.  For 
purposes  of  burden  estimation,  HUD 
assumes  that  owners  will  learn  about 
one-half  of  the  cases  from  sources  other 
than  a  public  health  department.  With 
regard  to  HUD's  tenant-based  rental 
assistance  programs,  this  information 
collection  requirement  is  not  new.  For 
the  other  three  HUD  programs  with 
environmental  intervention  blood  lead 


level  requirements  the  reporting 
requirement  would  create  new  cost  and 
hour  burdens.  Those  programs  are 
public  housing,  project-based  rental 
assistance,  and  HUD-owmed  multifamily 
housing. 

Agency  Form  Number:  No  HUD  forms 
are  required. 

Members  of  the  Affected  Public: 
Households,  businesses,  not-for-profit 
organizations,  the  Federal  government, 
and  State,  local  and  tribal  governments. 

Total  Burden  Estimate  (first  year  of 
the  rule): 

Number  of  respondents:  78,215. 
Number  of  responses:  772,271. 
Number  of  response:  219,486. 

Status  of  the  proposed  information 
collection:  Revision  of  a  cxirrently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  April  12, 1999. 
Michael  F.  Hill, 

Senior  Advisor,  Office  of  Lead  Hazard 
Control. 
[FR  Doc.  99-9587  Filed  4-15-99;  8:45  am] 

BILLING  CODE  4210-32-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4432-N-15] 

Federal  Property  Suitable  as  Facilities  . 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TTY 
nimiber  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-fi«e),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federad  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 


regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  svuplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories;  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  fecilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Ftogram  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequenUy  accepted  as  excess  by 
GSA,  by  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
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Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  imsuitability  shoidd 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
nvunber. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  GSA:  Mr.  Brian  K. 
Polly,  Assistant  Commissioner,  General 
Services  Administration,  Office  of 
Property  Disposal,  18th  and  F  Streets, 
NW,  Washington,  DC  20405;  (202)  501- 
0052;  INTERIOR:  Ms.  Lola  Kane, 
Department  of  the  Interior,  1849  C 
Street,  NW.  Mail  Stop  5512-MIB, 
Washington,  DC  20240;  (202)  208-4080; 
NAVY:  Mr.  Charles  C.  Cocks, 
Department  of  the  Navy,  Director,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard,  1322  Patterson  Ave.,  SE, 
Suite  1000,  Washington.  DC  20374- 
5065;  (202)  685-9200;  (These  are  not 
toll-free  numbers). 

Dated:  April  8, 1999. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  4/16/M 

Suitable/ATailable  Properties 

Land  (by  State) 

California 

Redding  Reserve  Site 
Redding  Co:  Shasta  CA  96049- 
Landholding  Agency:  GSA 
Property  Number:  54199920001 
Status:  Unutilized 
Comment:  5.13  acres 
GSA  Number:  9-D-CA-1524 

Unsuitable  Properties 

Buildings  (by  State) 

California 

Bldg.  311 

Naval  Air  Facility 

El  Centre  Co:  Imperial  CA  92243- 

Landholding  Agency:  Navy 

Property  Number:  77199920001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Guam 

Bldg.  45 

Marianas  Communications 

Annex 


Radio  Barrigada  Co:  GU  96537-1800 
Landholding  Agency:  Navy 
Property  Number:  77199920002 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  101 

Marianas  Communications 
Dadedo  Co:  GU  96537-1800 
Landholding  Agency:  Navy 
Property  Number:  77199920003 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  153 

Marianas  Communications 
Dededo  Co:  GU  96537-1800 
Landholding  Agency:  Navy 
Property  Number:  77199920004 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area. 

Bldg.  154 

Marianas  Communications 

Dededo  Co:  GU  ^6537-1800 

Landholding  Agency:  Navy 

Property  Number:  77199920005 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  289 

Marianas  Communications 
Dededo  Co:  GU  96537-1800 
Landholding  Agency:  Navy 
Property  Number:  77199920006 
Status:  Unutilized 

Reasons:  Within  2000  fl.  of  flammable  or 
explosive  material;  Secured  Area. 

Bldg.  290 

Marianas  Communications 
Dededo  Co:  GU  96537-1800 
Landholding  Agency:  Navy 
Property  Number:  77199920007 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area. 

Bldg.  291 

Marianas  Conununications 
Dededo  Co:  GU  96537-1800 
Landholding  Agency:  Navy 
Property  Number.  77199920008 
Status:  Unutilized 

Reasons:  Within  2000  it.  of  flammable  or 
explosive  material;  Secured  Area. 

Bldg.  300 

Marianas  Communications 
Dededo  Co:  GU  96537-1800 
Landholding  Agency:  Navy 
Property  Number:  77199920009 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area. 

Bldg.  315 

Marianas  Communications 
Dededo  Co:  GU  96537-1800 
Landholding  Agency:  Navy 
Property  Number:  77199920010 
Status:  Unutilized 

Reasons:  Within  200  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  317 

Marianas  Communications 
Dededo  Co:  GU  96537-1800 
Landholding  Agency:  Navy 
Property  Number:  77199920011 


Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  822 

Marianas  Communications 

Dededo  Co:  GU  96537-1800 

Landholding  Agency:  Navy 

Property  Number:  77199920012 

Status:  Unutilized 

Reasons:  Secured  Area 

Hawaii 

Facility  63 

Naval  Computer  &  Telecomm. 

Station 

Wahiawa  Co:  HI  96786- 

Landholding  Agency:  Navy 

Property  Number:  77199920013 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  442 

Naval  Station,  Pearl  Harbor 
Honolulu  Co:  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77199920014 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  453K 

Naval  Station,  Pearl  Harbor 
Honolulu  Co:  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77199920015 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Facility  SX30 
Navy  Public  Works  Center 
Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number :  77199920027 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Kentucky 

Qtrs.  36 

Mammoth  Cave  National  Park 

Mammoth  Cave  Co:  BarrenlCY  42259- 

Landholding  Agency:  Interior 

Property  Number :  61199920001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Mississippi 

Bldg.  86 

Naval  Construction  Battalion  Center 

Gulfport  Co:  Harrison  MS  39501- 

Landholding  Agency:  Navy 

Property  Number :  77199920016 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  Jersey 

Bldg.  473 

Naval  Air  Engineering  Station 

Lakehurst  Co:  Ocean  NJ  08733-5000 

Landholding  Agency:  Navy 

Property  Number :  77199920024 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  474 

Naval  Air  Engineering  Station 
Lakehurst  Co:  Ocean  NJ  08733-5000 
Landholding  Agency:  Navy 
Property  Number :  77199920025 
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Status:  Unutilized 

Reason:  Extensive  deterioration 

North  Carolina 

Bldg.  418 

Marine  Corps  Air  Station 
Cherry  Point 

Havelock  Co:  Craven  NC  28532- 
Landholding  Agency:  Navy 
Property  Number  :  77199920017 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

North  Carolina 

Bldg.  1689 

Marine  Corps  Air  Station 
Cherry  Point 

Havelock  Co:  Craven  NC  28532- 
Landholding  Agency:  Navy 
Property  Number  77199920018 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  3471 

Marine  Corps  Air  Station 
Cherry  Point 

Havelock  Co:  Craven  NC  28532- 
Landholding  Agency:  Navy 
Property  Number  77199920019 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  3501 

Marine  Corps  Air  Station 
Cherry  Point 

Havelock  Co:  Craven  NC  28532- 
Landholding  Agency:  Navy 
Property  Number  77199920020 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  3932 

Marine  Corps  Air  Station 
Cherry  Point 

Havelock  Co:  Craven  NC  28532- 
Landholding  Agency:  Navy 
Property  Number  77199920021 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  4261 

Marine  Corps  Air  Station 

Cherry  Point 

Havelock  Co:  Craven  NC  28532- 

Landholding  Agency:  Navy 

Property  Number  77199920022 

Status:  Excess 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  4269 

Marine  Corps  Air  Station 
Cherry  Point 

Havelock  Co:  Craven  NC  28532- 
Landholding  Agency:  Navy 
Property  Number  77199920023  ^ 
Status:  Excess 
Reasons:  Secured  Area;  Extensive 

deterioration 

Oregon 

Santo  Hall  U.S.  Army  Rsve  Ctr 
701  N.  Columbus  Ave. 
Medford  Co:  Jackson  OR  97501- 
Landholding  Agency:  GSA 
Property  Number  21199720211 


Status:  Surplus 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  9-D-OR-727 

Virginia 

Bldg.  3074 

Marine  Corps  Base 

Quantico  Co:  VA  22134- 

Landholding  Agency:  Navy 

Property  Number  77199920026 

Status:  Unutilized 

Reasons:  Extensive  deterioration 

[FR  Doc.  9»-9228  Filed  4-15-99;  8:45  am] 

BtLUNG  COOE  4210-2»-«l 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WikHife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  foIlov\ring  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 
PRT-010169 

Applicant:  Kenneth  Lee  Barr,  Kelseyville, 
CA. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
made  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-010175 
Applicant:  Gary  L.  Ball,  Fillmore,  CA 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pyqarqus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  die  purpose  of  enhancement  of  the 
survival  of  the  species. 
Atlanta.  GA,  PRT-844093 

Applicant:  Yerkes  Regional  Primate  Research 
Center 

The  applicant  requests  a  permit  to 
export  tissues  samples  from  gorilla 
[Gorilla  gorilla)  and  orangutan  [Pongo 
pygmaeus)  that  were  both  captive-bred 
and  wild-collected  for  scientific 
purposes. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authojity,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 


The  public  is  invited  to  comment  on 
the  following  applications  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  applications  were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 
PRT-009689 
Applicant:  Joseph  Jerry  Wright,  Atlanta,  GA 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  frt>m  the  Lancaster  Sound 
polar  bear  population.  Northwest 
Territories,  Canada  for  personal  use. 
PRT-009834 
Applicant:  Glen  W.  Morgon,  Beaumont,  TX 

The  applicant  requests  a  permit  to 
import  a  polar  bear  ([/rsus  inantunus) 
sport-himted  from  the  Southern 
Beaufort  Sea  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 
PRT-009840 
Applicant:  John  A.  Madden,  Minden,  LA 

The  applicant  requests  a  pemrit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-himted  from  the  Lancaster  Sound 
polar  bear  population.  Northwest 
Territories,  Canada  for  personal  use. 
PRT-009835 

Applicant:  Walter  J.  Palmer,  Eden  Prairie, 

MN 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  Northern 
Beaufort  Sea  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 

Documents  and  other  information 
submitted  with  the  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
address  within  30  days  of  the  date  of 
publication  of  this  notice. 

Dated:  April  12, 1999. 
Mary  Ellen  Amtower, 

Acting  Chief  Branch  of  Permits,  Office  of 
Management  Authority. 
[FR  Doc.  99-9532  Filed  4-15-99;  8:45  am] 
BHXWQ  COOe  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Permit 
Application 

agency:  Fish  and  Wildlife  Service, 
Interior. 
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action:  Notice  of  receipt  of  permit 
application. 

summary:  The  following  applicant  has 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (16  U.S.C.  1531 
et  seq.]. 
Permit  Number  TE-009901 

Applicant:  Alaska  Biological  Science  Center, 
Anchorage,  Alaska 

The  applicant  requests  a  permit  to 
take  (direct)  one  to  three  fronds  from  10 
Aleutian  shield  fern  (Polystichum 
aleuticum)  plants  for  the  purpose  of 
enhancing  this  species  survival. 
DATES:  Written  comments  on  this  permit 
application  must  be  received  on  or 
before  May  17, 1999. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Field 
Supervisor,  Ecological  Services  Field 
Office,  Anchorage,  U.  S.  Fish  and 
Wildlife  Service,  605  W.  4th  Ave.  Rm 
G-62,  Anchorage.  AK  99501;  Fax:  907/ 
271-2786.  Please  refer  to  the  respective 
permit  nimiber  for  each  application 
when  submitting  comments.  All 
comments  received,  including  names 
and  addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Docimients  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
(907)  271-2888.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
dociunents. 

Dated:  April  1. 1999. 
David  B.  Allen, 

Regional  Director,  Region  7,  Anchorage. 
Alaska. 

(FR  Doc.  99-9554  Filed  4-15-99;  8:45  am] 
BOUNG  CODE  4310-SB-4I 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species; 
Goiden-Cheeiced  Waf1>ler,  et  al. 

action:  Notice  of  receipt  of  seven 
applications. 

SUMMARY:  This  notice  advises  the  public 
that  GDF  Realty  Investments,  Ltd. 


(applicant),  in  conjunction  with  Mr.  R. 
James  George,  Jr.,  Purcell  Investments 
L.P..  Parke  Properties  I,  L.P.  and  Parke 
Properties  n,  L.P.,  each  entity  of  Austin, 
Texas,  has  applied  to  the  U.S.  Fish  and 
Wildlife  Service  (Service)  for  seven 
incidental  take  permits  pursuant  to- 
Section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  applications  have  been  assigned 
application  file  numbers  PRT-838754, 
PRT-841088,  PRT-841090,  PRT- 
841093,  PRT-841117,  PRT-841120  and 
PRT-841125.  The  requested,  permits,  if 
issued,  would  each  be  for  a  period  of  30 
years,  and  would  authorize  the 
incidental  take  of  the  endangered 
golden-cheeked  warbler  [Dendroica 
chrysopcaia),  black-capped  vireo  {Viieo 
atriocapillus).  Tooth  Cave 
pseudoscorpion  {Microcreagris  texana). 
Tooth  Cave  spider  [Leptoneta  myopica). 
Tooth  Cave  groimd  beetle  [Rhadine 
persephone),  Kretschmarr  Cave  mold 
beetle  (Texamaurops  reddelli).  Bee  Cave 
Creek  harvestman  (Texella  reddellil,  and 
Bone  Cave  harvestman  [Texella  reyesi). 
The  Applicant  plans  to  construct  and 
operate  commercial  and/or  residential 
developments  on  216.4  acres  of  habitat 
in  the  area  known  as  the  Hart  Triangle 
and  used  by  the  golden-cheeked 
warbler,  black-capped  vireo,  Tooth  Cave 
pseudoscorpion,  Tooth  Cave  spider. 
Tooth  Cave  grovmd  beetle,  Kretschmarr 
Cave  mold  beetle.  Bee  Cave  Creek 
harvestman,  and/or  Bone  Cave 
harvestman.  The  proposed  incidental 
take  would  occur  as  a  result  of  the 
construction  and  operation  of  these 
developments  on  F^  620  at  Bullick 
Hollow  Road  (FM  2222)  in  Travis 
County,  Texas. 

The  Applicant  has  prepared  Habitat 
Conservation  Plans  (HCPs)  to 
accompany  these  incidental  take  permit 
applications. 

DATES:  Written  comments  on  the 
applications  and  HCPs  should  be 
received  on  or  before  May  17, 1999. 
ADDRESSES:  Persons  wishing  to  review 
the  applications  and  HCPs  may  obtain 
copies  by  contacting  the  Regional 
Director,  U.S.  Fish  and  Wildlife  Service, 
Division  of  Ecological  Services,  P.O. 
Box  1306,  500  Gold  Avenue,  S.W., 
Albuquerque,  New  Mexico  87102  (505/ 
248-6920).  Documents  will  be  available 
for  public  inspection  by  written  request, 
by  appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the 
Albuquerque  Regional  Office  address 
above.  Written  data  or  comments 
concerning  the  applications  and  HCPs 
should  be  submitted  to  the  Regional 
Director  (Attention:  Ecological  Services) 
at  the  above  address,  in  Albuquerque, 
New  Mexico.  Please  refer  to  application 


file  permit  numbers  PRT-838754,  PRT- 
841088,  PRT-841090,  PRT-841093. 
PRT-841117,  PRT-841120  and  PRT- 
841125  when  submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Dierauf  at  the  Regional  Office 
address  noted  above  (505/248-6651). 
SUPPLEMENTARY  »IFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler,  black-capped  vireo. 
Tooth  Cave  pseudoscorpion.  Tooth  Cave 
spider,  Tooth  Cave  ground  beeUe, 
Kretschmarr  Cave  mold  beetie.  Bee  Cave 
Creek  harvestman,  and/or  Bone  Cave 
harvestman.  However,  the  Service, 
under  limited  drciunstances,  may  issue 
permits  to  take  endangered  wildlife 
species  when  such  taking  is  incidental 
to,  and  not  the  purpose  of,  otherwise 
lawful  activities.  Regulations  governing 
permits  for  endangered  species  are  at  50 
CFR  17.22. 

The  seven  tracts  are  within  the 
Balcones  Canyonlands  Preserve  (BCP) 
permit  area  (Incidental  Take  Permit 
PRT-788841)  and  within  or  adjacent  to 
the  Tooth  Cave  karst  fauna  area,  known 
as  the  Four  Points  cave  cluster.  The 
Tooth  Cave  karst  fauna  area  underlies  a 
large  portion  of  the  total  acreage  of  these 
seven  tracts.  The  Tooth  Cave  area 
contains  two  of  the  four  caves  (50%) 
known  to  contain  Tooth  Cave  spiders, 
three  of  the  five  caves  (60%)  known  to 
contain  Tooth  Cave  pseudoscorpions, 
and  three  of  the  four  caves  (75%)  known 
to  contain  Kretschmarr  Cave  mold 
beeties.  Therefore,  this  property 
contains  a  large  proportion  of  the 
known  range  of  three  of  the  six  listed 
cave  invertebrates  in  Travis  Coimty. 
Although  the  full  extent  of  the 
interconnectivity  of  the  karst  features  in 
this  area  is  not  Imown,  karst  is  by  natiire 
an  interconnected  network  of  voids,  and 
preserving  this  interconnectivity  and 
the  relationship  of  the  karst  to  activities 
on  the  surface  is  vital  on  these 
properties. 

Tne  applicant  proposes  to  intensely 
develop  216.4  acres.  The  applicant  has 
proposed  the  following  for  each  of  the 
incidental  take  permit  applications: 

PRT-838754  [19.6  acres;  parcel  8; 
Tract  F;  GDF  Realty]  Shopping  center  on 
60%  of  the  property,  Mrith  bermed 
stormwater  detention  fecilities  in  areas 
on  the  remainder  of  the  property. 
Minimization,  mitigation  and 
monitoring  measures  include  the 
following:  run-ofi  routed  to  avoid 
impacts  to  the  cave  preserve,  fire  ant 
control  measures,  pesticide  and 
herbicide  use  to  EPA  guidelines,  all  run- 
off directed  away  bom  Tooth  Cave,  all 
development  will  occur  below  the  1050 
contour  interval,  a  contractor  who  will 
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monitor  all  excavation  during  the 
construction  phase  of  the  development, 
human  use  will  be  restricted  to  passive 
recreation,  such  as  hiking,  and 
undeveloped  areas  to  be  monitored  for 
three  years  to  detect  warbler,  vireo,  blue 
jay,  scrub  jay  and  brown-headed 
cowbird  populations. 

PRT-841088  [9.74  acres;  parcel  3; 
Tract  B;  Purcell  hivestmentsj  Shopping 
center,  60%  impervious  cover,  with 
stonnwater  detention  facilities  in  areas 
on  remainder  of  tract.  Minimization, 
mitigation  and  monitoring  measures 
include  the  following:  run-off  routed  to 
avoid  impacts  to  the  cave  preserve,  fire 
ant  control  measures,  pesticide  and 
herbicide  use  to  EPA  guidelines,  all  nm- 
off  directed  away  from  Tooth  Cave,  a 
contractor  who  will  monitor  all 
excavation  diuing  the  construction 
phase  of  the  development,  human  use 
will  be  restricted  to  passive  recreation, 
such  as  hiking,  and  undeveloped  areas 
to  be  monitored  for  three  years  to  detect 
warbler,  vireo,  blue  jay,  scrub  jay  and 
brown-headed  cowbird  populations. 

PRT-841090  [7.6  acres;  parcel  9;  Tract 
G;  GDF  Realty]  Shopping  center  on  60% 
of  property,  bermed  stonnwater 
detention  facilities  in  areas  on  the 
remainder  of  the  property.  According  to 
this  HCP,  none  of  the  property  has  been 
found  to  be  suitable  habitat  for  the 
warbler  or  vireo.  Nevertheless,  this  HCP 
states  that  clearing  in  occupied  warbler 
or  vireo  habitat  will  occiir  only  dvuing 
times  of  the  year  when  birds  are  not 
present,  human  use  will  be  restricted  to 
passive  recreation,  such  as  hiking,  and 
imdeveloped  areas  to  be  monitored  for 
three  years  to  detect  warbler,  vireo,  blue 
jay,  scrub  jay  and  brown-headed 
cowbird  populations.  The  tract  contains 
karst  habitat. 

PRT-S41093  [30.47  acres;  parcel  7; 
Tract  E;  Purcell  Investments) 
Residential  development  on  flatter 
acreage  (no  acreage  or  site  plan 
submitted),  bermed  storm  water 
detention  facilities  in  imdeveloped 
areas,  road  construction  mentioned,  but 
the  access  route  not  included  on  any 
map.  According  to  this  HCP,  none  of  the 
property  has  been  foimd  to  be  suitable 
habitat  for  the  warbler  or  vireo. 
Nevertheless,  this  HCP  states  that 
clearing  in  occupied  warbler  or  vireo 
habitat  will  occiir  only  during  times  of 
the  year  when  birds  are  not  present, 
human  use  will  be  restricted  to  passive 
recreation,  such  as  hiking,  and 
undeveloped  areas  to  be  monitored  for 
three  years  to  detect  warbler,  vireo,  blue 
jay,  scrub  jay  and  brown-headed 
cowbird  populations. 

PRT-841117  [28  acres,  parcels  1  &  2; 
Tract  A;  Purcell  Investments]  Shopping 
center,  60%  impervious  cover,  bermed 


stormwater  detention  facilities  to  be 
located  on  the  remaining  40%. 
Minimization,  mitigation  and 
monitoring  measxu-es  include  the 
following:  run-off  routed  to  avoid 
impacts  to  caves,  fire  ant  control 
measures,  pesticides  and  herbicides 
used  according  to  EPA  guidelines,  a 
contractor  to  monitor  all  excavation 
during  the  construction  phase,  human 
recreation  will  be  restricted  to  passive 
recreation,  such  as  hiking,  and 
undeveloped  areas  to  be  monitored  for 
three  years  to  detect  warbler,  vireo,  blue 
jay,  scrub  jay  and  brown-headed 
cowbird  populations. 

PRT-841120  [47  acres;  parcel  5  &  6; 
Tract  D;  Purcell  Investments]  Mixed-use 
development  on  60%  of  the  property, 
bermed  stonnwater  detention  facilities 
in  the  remaining  areas  (the  site  plan 
submitted  suggests  slightly  less  intense 
use).  Minimization,  mitigation  and 
monitoring  measures  include  the 
following:  run-off  from  proposed 
commercial  development  routed  to 
avoid  impacts  to  cave  preserves,  fire  ant 
control  measures,  pesticides  and 
herbicides  used  according  to  EPA 
guidelines,  all  run-off  directed  from 
adjacent  preserve,  a  contractor  to 
monitor  all  excavation  during  the 
construction  phase  of  development, 
human  use  will  be  restricted  to  passive 
recreation,  such  as  hiking,  and 
undeveloped  areas  to  be  monitored  for 
three  years  to  detect  warbler,  vireo,  blue 
jay,  scrub  jay  and  brown-headed 
cowbird  populations. 

PRT-841125  [74  acres;  parcel  4;  Tract 
C;  Purcell  Investments]  Office  and 
multi-family  development  on  60%  of 
site,  stonnwater  detention  facilities 
located  in  areas  on  the  remainder  of  the 
site,  not  otherwise  developed. 
Minimization,  mitigation  and 
monitoring  measures  include  the 
following:  run-off  to  be  routed  to  avoid 
impacts  to  the  cave  preserve,  fire  ant 
control  measures,  pesticide  and 
herbicide  use  according  to  EPA 
guidelines,  a  contractor  to  monitor  all 
excavation  during  the  construction 
phase,  human  use  will  be  restricted  to 
passive  recreation,  such  as  hiking,  and 
undeveloped  areas  to  be  monitored  for 
three  years  to  detect  warbler,  vireo,  blue 
jay,  scrub  jay  and  brown-headed 
cowbird  populations . 

The  HCPs  which  the  applicant  has 
provided  do  not  provide  detailed 
descriptions  of  long-term  funding.  The 
siunmary  of  environmental  effects  that 
may  occur  due  to  the  actions  of  these 
projects  contain  factual  errors.  The  draft 
envirormiental  assessments  submitted 
by  the  applicant  also  do  not  contain 
details  of  alternative  analyses  conducted 
during  development  of  the  HCPs. 


Diuing  the  HCP  development  phase, 
the  Service  discussed  with  the  applicant 
various  options  for  minimizing  or 
avoiding  species  impacts.  Nevertheless, 
the  applicant  has  requested  that  the 
Service  proceed  with  processing  the 
seven  applications  as  submitted. 

Applicant:  GDF  Realty  Investments, 
Ltd.,  in  conjunction  with  Mr.  R.  James 
George,  Jr.,  Purcell  Investments  L.P., 
Parke  Properties  I,  L.P.  and  Parke 
Properties  H,  L.P.,  each  entity  of  Austin, 
Texas,  plans  to  construct  and  operate 
seven  conunercial  and/or  residential 
developments  in  Travis  County,  Texas. 
These  actions  will  take  place  on  216.4 
acres  of  habitat  in  the  area  known  as  the 
Hart  Triangle  and  used  by  the 
endangered  golden-cheeked  warbler, 
black-capped  vireo.  Tooth  Cave 
pseudoscorpion.  Tooth  Cave  spider. 
Tooth  Cave  ground  beetle,  Kretschmarr 
Cave  mold  beetle.  Bee  Cave  Creek 
harvestman,  and/or  Bone  Cave 
harvestman. 
Nancy  M.  Kaufinan, 

Regional  Director,  Region  2,  Albuquerque, 
New  Mexico. 

[FR  Doc.  99-9659  Filed  4-14-99;  11:39  am) 
BILUNQ  CODE  4810-6S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlita  Servlca 

Incidental  Tato  Parmlta;  Wllliamaon 
Co.,TX 

Notice  of  Availability  of  a 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of 
Application  for  Incidental  Take  Permit 
for  Construction  and  Operation  of  the 
Buttercup  Creek's  Section  4  and  Phase 
V  and  Extension  of  Lakeline  Boulevard 
(275  acres  of  the  438  acres),  Williamson 
County,  Texas. 

SUMMARY:  Lumbermen's  Investment 
Corporation  (Applicant)  has  applied  to 
the  Fish  and  Wildlife  Service  (Service) 
for  an  incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  has  been 
assigned  permit  number  PRT-836384. 
The  requested  permit,  which  is  for  a 
period  of  30  years,  would  authorize  the 
potential  incidental  take  of  the 
endangered  Tooth  Cave  ground  beetle 
[Rhadine  persephone).  The  proposed 
take  would  occur  as  a  result  of  the 
construction  of  single-family  and  multi- 
family  residences  on  275  acres  of  the 
438  acres  at  the  intersection  of 
Buttercup  Blvd.  and  Lakeline  Blvd.  in 
Williamson  County,  Texas. 

The  Service  has  prepared  the  draft 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
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incidental  take  application.  A 
detennination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  wUl  not  be  made  imtil  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regxdations  (40  CFR  1506.6). 

DATES:  Written  comments  on  the 
application  should  be  received  by  May 
17, 1999. 

ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  draft  EA/ 
HCP  may  obtain  a  copy  by  contacting 
Christina  Longacre,  Ecological  Services 
Field  Office,  10711  Burnet  Road,  Suite 
200,  Austin,  Texas  78758  (512/490- 
0057).  Doamients  will  be  available  for 
public  inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service,  Austin, 
Texas.  Written  data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  to  the  Field 
Supervisor,  Ecological  Field  Office, 
Austin,  Texas  at  the  above  address. 
Please  refer  to  permit  nimiber  PRT- 
836384  when  submitting  conunents. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Longacre  at  the  above  Austin 
Ecological  Services  Field  Office. 

SUPPLEMENTARY  MFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Tooth 
Cave  ground  beetle.  However,  the 
Service,  under  limited  circumstances, 
may  issue  permits  to  take  endangered 
wildlife  species  incidental  to,  and  not 
the  purpose  of,  otherwise  lawful 
activities.  Regulations  governing 
permits  for  endangered  species  are  at  50 
CFR  17.22. 

Applicant:  Lumbermen's  Investment 
Corporation  plans  to  construct  single- 
family  and  multi-family  residences  on 
275  acres  of  the  438  acres  in  Williamson 
County,  Texas.  This  action  is  not 
expected  to  impact  any  Tooth  Cave 
groimd  beetle  habitat  directly  or 
indirectly,  although  the  potential  to 
discover  an  unknown  feature  does  exist. 
The  AppUcant  proposes  to  preserve  in 
perpetuity  all  known  featiires  of  both 
endangered  and  species  of  concern 
caves. 

Alternatives  to  this  action  were 
rejected  because  alternative  designs  or 
not  developing  the  subject  property 


with  federally  listed  species  present  was 
not  economically  feasible. 
Charlie  Sanchez,  Jr., 

Acting  Regional  Director,  Region  2, 

Albuquerque,  New  Mexico. 

(FR  Doc.  99-9509  Filed  4-15-99;  8:45  am) 

BILUNO  CODE  4510-56-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WHdIlta  Service 

Issuance  of  Pennit  for  Marine 
MamnMls 

On  February  3, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
64,  No.  22,  Page  5310,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Michael 
Carpinito  for  a  permit  CPRT-007280)  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-himted  trophy  taken  from  the 
Southern  Beaufort  Sea  polar  bear 
population,  Canada,  for  personal  use. 

Notice  is  hereby  given  that  on  March 
24,1999,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  F^tection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  February  19, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
64,  No.  33,  Page  8397,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Denis  Daimer 
for  a  pennit  (PRT-007279)  to  import  a 
polar  bear  {Ursus  maritimus)  sport- 
himted  trophy  taken  from  the  Lancaster 
Sound  polar  bear  population,  Canada, 
for  personal  use. 

Notice  is  hereby  given  that  on  April 
2, 1999,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  February  19, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
64,  No.  33,  Page  8397,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Steve  Kobrine 
for  a  permit  (PRT-006302)  to  import  a 
polar  bear  (Ursus  maritimus)  sport- 
himted  trophy  taken  from  the  Lancaster 
Sound  polar  bear  population,  Canada, 
for  personal  use. 

Notice  is  hereby  given  that  on  April 
2, 1999,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  January  22, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 


64,  No.  14,  Page  3539,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Ina  L.  Johnson 
for  Ernest  L.  Johnson  for  a  permit  (PRT- 
006116)  to  import  a  polar  bear  (Ursus 
maritimus)  sport-hunted  trophy  taken 
from  the  Lancaster  Soimd  polar  bear 
population,  Canada,  prior  to  April  30, 
1994,  for  personal  use. 

Notice  IS  hereby  given  that  on  April 
2, 1999,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  February  19, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
64.  No.  33,  Page  8397,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Patrick  Short  for 
a  permit  {PRT-007671)  to  import  a  polar 
bear  (Ursus  maritimus)  sport-hunted 
trophy  taken  from  the  Lancaster  Sound 
polar  bear  population,  Canada,  for 
personal  use. 

Notice  is  hereby  given  that  on  April 
2, 1999,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  pennit  subject 
to  certain  conditions  set  forth  therein. 

On  February  19, 1999,  a  notice  was 
published  in  die  Federal  Register,  Vol. 
64,  No.  33,  Page  8397,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Carl  Ulberg  for 
a  permit  (PRT-003949)  to  import  a  polar 
bear  (Ursus  maritimus)  sport-himted 
trophy  taken  from  the  Lancaster  Sound 
polar  bear  population,  Canada,  for 
personal  use. 

Notice  is  hereby  given  that  on  April 
6, 1999,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  pennit  subject 
to  certain  conditions  set  forth  therein. 

On  February  19, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
64,  No.  33,  Page  8397,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Johnny  Bliznak 
for  a  permit  (PRT-004455)  to  import  a 
polar  bear  (Ursus  maritimus)  sport- 
himted  trophy  taken  from  the  Lancaster 
Sound  polar  bear  population,  Canada, 
for  personal  use. 

NIotice  is  hereby  given  that  on  April 
1,1999,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  Febriiary  19, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
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64,  No.  33,  Page  8397,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  James 
Verbrugge  for  a  pennit  CPRT-003975)  to 
import  a  polar  bear  (Ursus  maritimus] 
sport-hunted  trophy  taken  from  the 
Lancaster  Sound  polar  bear  popiilation, 
Canada,  for  personal  use. 

Notice  is  hereby  given  that  on  April 
6, 1999,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  February  19, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
64,  No.  33,  Page  8397,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Arthur  I. 
Kobrine  for  a  permit  (PRT-004766)  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  trophy  taken  from  the 
Lancaster  Soimd  polar  bear  population, 
Canada,  for  personal  use. 

Notice  is  hereby  given  that  on  April 
5, 1999,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the.Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  February  19,  1999,  a  notice  was 
published  in  the  Federal  Regjstn,  Vol. 
64,  No.  33,  Page  8397.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Tommy  E. 
Smith  for  a  permit  CPRT-842044)  to 
import  a  polar  bear  (^rsus  maritimus) 
sport-himted  trophy  taken  from  the 
Lancaster  Sound  polar  bear  population, 
Canada,  for  personal  use. 

Notice  is  hereby  given  that  on  April 
5, 1999,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  February  19,  1999,  a  notice  was 
published  in  ihe  Federal  Register,  Vol. 
64,  No.  33,  Page  8397,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Joe  E.  Owen  for 
a  permit  (PRT-003075)  to  import  a  polar 
bear  (Ursus  maritimus)  sport-hunted 
trophy  taken  from  the  Lancaster  Sound 
polar  bear  population,  Canada,  for 
personal  use. 

Notice  is  hereby  given  that  on  April 
5, 1999,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  February  19, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
64,  No.  33.  Page  8397,  that  an 


application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Michael  P. 
O'Neill  for  a  permit  {PRT-003414)  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  trophy  taken  from  the 
Lancaster  Sound  polar  bear  population, 
Canada,  for  personal  use. 

Notice  is  hereby  given  that  on  April 
5, 1999,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  February  19, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
64,  No.  33,  Page  8397,  that  an 
apphcation  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Harold  W. 
Armstrong  for  a  permit  (PRT-844554)  to 
imports  polar  bear  (Ursus  maritimus) 
sport-hunted  trophy  taken  bom  the 
Lancaster  Sound  polar  bear  population, 
Canada,  for  personal  use. 

Notice  is  hereby  given  that  on  April 
5, 1999,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  thwein. 

On  February  19, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
64,  No.  33,  Page  8397,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Val  Goldthwaite 
for  a  permit  (PRT-B42041)  to  import  a 
polar  bear  (Ursus  maritimus)  sport- 
hunted  trophy  taken  from  the  Lancaster 
Sound  polar  bear  population,  Canada, 
for  personal  use. 

Notice  is  hereby  given  that  on  April 
5, 1999,  as  authori^d  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  February  19, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
64,  No.  33,  Page  8397,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Ry  R.  Tipton  for 
a  permit  (PRT-841984)  to  import  a  polar 
bear  (Ursus  maritimus)  sport-himted 
trophy  taken  from  the  Lancaster  Sound 
polar  bear  population,  Canada,  for 
personal  use. 

Notice  is  hereby  given  that  on  April 
5, 1999,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  February  19, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
64,  No.  33,  Page  8397.  that  an 
application  had  been  filed  with  the  Fish 


and  Wildlife  Service  by  Jef&«y  C.  Miller 
for  a  permit  (PRT-004771)  to  import  a 
polar  bear  (Ursus  maritimus)  sport- 
hunted  trophy  taken  bom  the  Lancaster 
Soimd  polar  bear  population^  Canada, 
for  personal  use. 

Notice  is  hereby  given  that  on  April 
6. 1999,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  February  19, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
64,  No.  33.  Page  8397,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Don  H.  Brown 
for  a  permit  (PRT-004875)  to  import  a 
polar  bear  [Ursus  maritimus)  sport- 
himted  trophy  taken  from  the  Lancaster 
Sound  polar  bear  population,  Canada, 
for  personal  use. 

hfotice  is  hereby  given  that  on  April 
6, 1999,  as  authorized  by  the  provisions 
of  the  Marine  Mammeil  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  February  19, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
64,  No.  33,  Page  8397.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Michael  Langer 
for  a  permit  {PRT-843641}  to  import  a 
polar  bear  (Ursus  maritimus)  sport- 
hunted  trophy  taken  from  the  Lancaster 
Sound  polar  bear  population,  Canada, 
for  personal  use. 

Notice  is  hereby  given  that  on  April 
5, 1999.  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  February  19, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
64,  No.  33.  Page  8397.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Greg  Medlin  for 
a  pennit  (PRT-843166)  to  import  a  polar 
bear  (Ursus  maritimus)  sport-hunted 
trophy  taken  from  the  Lancaster  Sound 
polar  bear  population,  Canada,  for 
personal  use. 

Notice  is  hereby  given  that  on  April 
6, 1999,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  February  19, 1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
64,  No.  33,  Page  8397,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Kenneth  Greg 
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for  a  permit  (PRT-003421)  to  import  a 
polar  bear  [Ursus  maritimus)  sport- 
hunted  trophy  taken  from  the  Lancaster 
Sound  polar  bear  population,  Canada, 
for  personal  use. 

Notice  is  hereby  given  that  on  April 
6, 1999,  as  authorized  by  the  provisions 
oi  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Rm  700,  Arlington, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703)  358-2281. 

Dated:  April  12, 1999. 
MaryEllen  Amtower, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

[PR  Doc.  99-9533  Filed  4-15-99;  8:45  amj 

BNJJNG  C006  4310-S6-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-35e-1430-01] 

Exteneion  of  Approved  Infonnation 
Collection,  0M6  Number  1004-0153 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Bureau  of  Land  Management  (BLM) 
announces  its  intention  to  request 
renewal  of  existing  approval  to 
collection  of  information  from  those 
persons  who  seek  to  acquire  the 
federally  owned  (reserved)  mineral 
interests  vinderlpng  their  surface  estate. 
BLM  collects  information  to  assure  that 
the  applicant  is  the  owner  of  the  surface 
that  overlies  the  federally  owned 
minerals  and  that  statutory 
requirements  for  their  conveyance  have 
been  met.  The  authorization  for  such 
collection  is  provided  by  the  43  CFR 
part  2720  regulations. 
DATES:  Comments  on  the  proposed 
iaformation  collection  must  be  received 
by  June  15, 1999,  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed 
to:  Director  (420),  Bureau  of  Land 
Management,  1849  C  Street  NW,  Room 
401  LS,  Washington,  D.C.  20240. 

Comments  may  be  sent  via  Internet  to: 
WoComment@wo.blm.gov.  Please 


include  "ATTN:  1004-0153"  and  your 
name  and  retium  address  in  your 
Internet  message. 

Comments  may  be  hand-delivered  to 
the  Bureau  of  Land  Management 
Administrative  Record,  Room  401, 1620 
L  Street,  NW.,  Washington,  DC. 

Conmients  will  be  available  for  public 
review  at  the  L  Street  address  during 
regular  business  hoiu^  (7:45  a.m.  to  4:15 
p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT:  Carl 
C.  Gammon,  (202)  452-7777. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  CFR  1320.8(d),  BLM 
is  required  to  provide  60-day  notice  in 
the  Federal  Register  concerning  a 
proposed  collection  of  infonnation  to 
solicit  comments  on  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biutien  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assiunptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Section  209  of  the  Federal  Land 
Policy  and  Management  Act  of  1976 
(FLPMA),  43  U.S.C.  1719,  states  that  the 
Secretary  of  the  Interior  may  convey 
mineral  interests  owned  by  the  United 
States  where  the  sur&ce  is  or  will  be  in 
non-federal  ownership  if  he  finds  that 
there  are  no  known  mineral  values  in 
the  land  or  that  the  reservation  of  the 
minei^  rights  in  the  United  States  is 
interfering  with  or  precluding 
appropriate  non-mineral  development  is 
a  more  beneficial  use  of  the  land  than 
mineral  development.  BLM  adopted 
implementing  regulations  at  43  CFR  Part 
2720  in  1979  (44  FR  1342,  January  4, 
1979)  and  amended  them  in  1986  (51  FR 
9657,  March  20, 1986).  The  regulations 
establish  a  procedure  whereby  any 
individual  seeking  to  acquire  the 
federally  owned  (reserved)  mineral 
interest  underlying  their  surface  must 
make  application  and  provide 
information  essential  to  compliance 
with  the  law,  regulations,  and 
procedures.  The  regulations  at  43  CFR 
2720.1-2  specify  what  information  must 
be  included  in  the  application  in 
narrative  form: 

Name,  address,  and  phone  number. 
The  name,  mailing  address,  and 


telephone  number  of  the  existing  or 
prospective  record  title  owner  of  the 
land  is  necessary  to  identify  and  locate 
the  individual  for  transacting  business 
and  communication.  The  phone  number 
is  necessary  for  direct  communication 
with  the  applicant. 

Proof  of  ownership.  Proof  of 
ownership  of  land  included  in  the 
application  is  necessary  to  assure  the 
applicant  is  the  record  title  owner  of  the 
surface.  In  the  case  of  a  prospective 
owner,  the  application  must  include  a 
copy  of  the  contract  or  a  statement 
describing  the  method  by  which 
ownership  will  be  obtained. 

Supporting  survey  evidence.  The 
applicant  must  include  a  copy  of  any 
patent  or  other  instrument  conveying 
the  land  included  in  the  application, 
with  supporting  survey  information. 
This  information  is  necessary  to  legally 
describe  the  land  in  the  application. 

Statement.  The  applicant  must 
include  a  statement  concerning:  (1)  The 
nature  of  the  federally  owned  or 
reserved  mineral  values  in  the  land,  (2) 
the  existing  and  proposed  uses  of  the 
land,  (3)  why  the  mineral  reservation  is 
interfering  with  or  precluding 
appropriate  non-mineral  development 
of  the  land,  (4)  how  and  why  such 
development  would  be  a  more 
beneficial  use  than  mineral 
development,  and  (5)  a  showing  that  the 
proposed  use  compUes  or  will  comply 
with  state  and  local  zoning  or  planning 
requirements.  This  information  is 
necessary  to  assure  that  the  application 
meets  statutory  requirements  for 
receiving  benefits. 

BLM  uses  the  information  collected  to 
analyze  and  approve  applications  for 
piutJiase  of  federally  owned  mineral 
interests.  If  the  information  required  by 
43  CFR  2720.1-2  was  not  collected, 
BLM  would  be  unable  to  carry  out  the 
mandate  of  Section  209  of  FLPMA,  and 
beneficial  development  of  the  surface 
would  be  precluded. 

Based  on  its  experience  administering 
the  regulations  at  43  CFR  Part  2720, 
BLM  estimates  that  the  public  reporting 
burden  for  the  information  collection  is 
8  hours  per  application.  The 
respondents  are  non-federal  OMmers  of 
the  surface  of  the  land  in  which  the 
mineral  interests  are  reserved  or 
otherwise  owned  by  the  United  States 
who  seek  to  acquire  those  mineral 
interests.  The  frequency  of  response  is 
one  per  application.  BLM  estimates  that 
29  applications  for  conveyance  of 
federally  owned  mineral  interests  will 
be  filed  annually.  The  estimated  total 
annual  burden  on  respondents  is 
collectively  232  hoiu«. 

We  will  summarize  all  responses  to 
this  notice  and  include  them  in  the 
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request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  April  5, 1999. 
Carole  J.  Smith, 

Bureau  of  Land  Management  Information 

Clearance  Officer. 

(FR  Doc.  99-9555  Filed  4-15-99;  8:45  am] 

BILUNG  CODE  4310-S4-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Meeting  Notice;  Lower  Snake  River 
District 

SUMMARY:  The  Lower  Snake  River 
District  Resource  Advisory  Coimcil  will 
conduct  a  field  tour  and  office  meeting 
to  discuss  sage  grouse  habitat  needs  and 
management  issues,  and  to  review  the 
status  of  the  Interior  Columbia  Basin 
Ecosystem  Management  Project. 
DATES:  The  field  tour  leave  fi-om  the 
District  Office  at  7:30  a.m.  on  May  4. 
The  office  meeting  will  begin  at  9:00 
a.m.  on  May  5.  Public  comment  periods 
will  be  held  on  May  5  at  9:30  a.m.  and 
4:00  p.m. 

ADDRESSES:  The  office  meeting  will  be 
held  at  the  Lower  Snake  River  District 
Office,  located  at  3948  Development 
Avenue,  Boise,  Idaho. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Rose,  Lower  Snake  River  District 
Office  (208-384-3393). 
Katheriae  Kitchell, 
District  Manager. 
[FR  Doc.  99-9492  Filed  4-15-99;  8:45  am] 

BHJJNQCOOE  4310-GO-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[IIIT-924-1 430-01;  MTM  89002] 

Notice  Of  Proposed  WlttKfrawal  and 
Opportunity  for  Public  Meeting; 
Montana 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
86.85  acres  of  public  land  and  13.96 
acres  of  non-federal  land,  when 
acquired,  for  protection  and 
development  of  a  public  campground 
and  day  use  recreation  area.  This  notice 
closes  the  land  for  up  to  2  years  from 
surface  entry  and  mining.  The  public 
land  has  been  and  will  remain  open  to 
mineral  leasing. 


DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by  July 
15,  1999. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Montana 
State  Director,  BLM,  P.O.  Box  36800, 
Billings,  Montana  59107. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  Montana  State 
Office,  406-255-2949. 

SUPPLEMENTARY  INFORMATION:  On  March 
22, 1999,  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withc&aw  the  following  described 
public  land  and  non-federal  land,  when 
acquired,  from  settlement,  sale,  location, 
or  entry  under  the  general  land  laws, 
including  the  mining  laws,  subject  to 
valid  existing  rights.  The  land  is 
described  as  follows: 

Public  Land 

Principal  Meridian,  Montana 

T.  11N..R.  2W., 

Sec.  23,  that  portion  of  the  EVzNE'A  lying 
east  of  the  York  Road  (State  Highway 
280)  as  set  out  on  the  Certificate  of 
Survey  (COS)  filed  under  Document  No. 
259800; 

Sec.  24,  tracts  4  and  5  as  set  out  on  the 
COS  filed  under  Document  452285/T, 
and  tract  6-A  as  set  out  on  the  COS  filed 
under  Document  No.  464941/B. 

The  area  described  contains  86.85  acres  in 
Lewis  and  Clark  County. 

Non-Federal  Land 

Principal  Meridian,  Montana 

T.  11  N..  R.  2  W.. 

Sec.  23,  Tracts  7  and  8  as  described  in  COS 
452285/T. 

The  area  described  contains  13.96  acres  in 
Lewis  and  Clark  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Montana  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
a^orded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Montana  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 


The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  use  of  the  land  for  recreation 
purposes  may  be  permitted  during  this 
segregative  period  until  development  of 
the  area  begins. 

Dated:  April  8, 1999. 
Thomas  P.  Lonnie, 

Deputy  State  Director,  Division  of  Resources. 
[FR  Doc.  99-9557  Filed  4-15-99;  8:45  am) 
BIUJNG  CODE  4310-a4-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-930-1 430-01 ;  NMNM-1 02308] 

Notice  of  Proposed  Withdrawal;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Secretary  of  the  Interior 
proposes  to  withdraw  approximately 
8,470.59  acres  of  Federal  surface  and 
minerals  and  480  acres  of  Federal 
minerals  imderlying  private  stirface  to 
protect  possible  cave  system  north  and 
northeast  of  the  existing  "cave 
protection  area"  protected  by  the 
Lechuguilla  Cave  Protection  Act  (107 
Stat.  1983  (1993)).  An  additional 
8,198.72  acres  of  State  land  and  mineral 
estate  within  the  proposal  withdrawal 
area,  if  acquired  by  the  United  States, 
would  become  subject  to  the 
withdrawal.  This  notice  segregates  the 
lands  described  below  for  up  to  2  years 
from  settlement,  location,  sale  or  entry 
under  the  general  land  laws,  including 
the  mining  laws,  and  from  mineral 
leasing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  Hougland,  Bureau  of  Land 
Management,  P.O.  Box  27115,  Santa  Fe, 
New  Mexico  87502-0115,  505-438- 
7593. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  proposed  withdrawal  is 
to  protect  the  identified  area  from 
activities  that  might  threaten  possible 
cave  resources  in  the  area.  The  proposal, 
if  finalized,  would  expand  the  existing 
"cave  jjrotection  area"  to  better  conform 
to  geological  information  about  the 
northern  and  eastern  extent  of  cave 
resources,  as  identified  by  the  so-called 
Guadalupe  Geoplogy  Panel.  If  finalized. 


Federal  Register /Vol.  64,  No.  73 /Friday,  April  16,  1999 /Notices 


18933 


it  would  withdraw  the  following 
described  Federal  lands  and  minerals 
from  settlement,  location,  sale,  and 
entry  under  the  general  land  laws, 
including  the  mining  laws,  and  from 
mineral  leasing,  subject  to  valid  existing 
rights: 

New  Mexico  Principal  Meridian,  New 
Mexico 

T.  24  S.,  R.  23  E.. 
Sec.  24  all' 
Sec.  33.  NEV4,  EV2NWV4.  and  NEV4SEV4 

(all  Federal  minerals  only); 
Sec.  34,  EV4,  NWV4,  (Federal  minerals 
only).  NWV4SWV4  (Federal  minerals 
only),  E>,^,SWV4,  and  SWV4SWV4, 
Sec.  35,  NV2. 
T.  24  S..  R.  24  E., 
Sec.  14,  N^/j; 
Sec.  15  NVz" 
Sec.  17!  NV2'.  NV«j,S»/2,  SV2SWV4.  and 

SWV4SEV4" 
Sec.  18.  lots  3. 4.  E>/iSWV4,  and  SEV4; 
T.  24  S..  R.  25  E., 
Sec.  11.  SV2; 
Sec.  12.  Ny2.  NV4SV2.  SV4SWV4,  and 

SWV4SEV4: 
Sec.  13.  S'/i; 
Sec.  14.  WV2NEV4.  SEV4,NEV4,  WV2,  and 

SEV4; 
Sec  22  all' 
Sec.  23,  NV2,  SWA.  NEV4NEV4SEV4, 

WV2EV2SEV4,  and  WV2SEV4; 
Sec.  24,  NV2.  EV2EV2SWV4. 
SEV4SWV4SWV4.  SWV4SEV4SWV4.  and 
SEV4; 
Sec  25  NVz' 

Sec.  26.  NV2.  N1/2SWV4.  SEV4SWV4,  and 
SEV4. 
T.  24  S..  R.  26  E.. 
Sec.  17,  lot  1.  EV2NWV4.  SWV4NWV4.  and 

SWV4  (all  West  of  Highway  180); 
Sec.  18.  lots  1,  2.  4.  W»/«jNEV4NEV4. 
NWV4NEV4.  NE»/4NWV4.  S'ASEV4SWV4, 
andSV2SEV4; 
Sec.  19,  lots  1  to  4.  inclusive,  NE'A,  and 

EV2WV2  (all  West  of  Highway  180). 
The  areas  described  aggregate  8,950.59 
acres  in  Eddy  County.  All  lands  are  federally 
owned  surface  and  subsurface  (mineral) 
unless  otherwise  noted. 

The  following  described  State  lands  and 
mineral  estates  would,  if  acquired  by  the 
United  States,  become  subject  to  the 
withdrawal: 

New  Mexico  Priacipal  Meridian,  New 
Mexico 

T.  24  S.,  R.  23  E., 

Sec.  22,  SV2; 

Sec.  23,  SV2; 

Sec.  26,  all;  , 

Sec.  27  all" 

Sec.  28!  EV2.  SEV4NWV4,  and  SWV4; 

Sec.  33.  WV2NWV4,  SWV4.  WV2SEy4,  and 
SEV4SEV4. 
T.  24  S.,  R.  24  E.. 

Sec.  12,  SV2; 

Sec.  13.  all;     , 

Sec.  16,  all. 
T.  24  S..  R.  25  E. . 

Sec.  7.  SV2; 

Sec.  8.  SV2; 

Sec.  9,  SVi; 


Sec.  10.  S»A; 

Sec.  15,  NV2,  N^AS^/i.  SEV4SWV4.  and 

SViSE'A; 
Sec.  16.  all; 
Sec.  17.  all; 
Sec.  18,  lots  1  to  4,  inclusive,  EV2,  and 

EV2WV«i. 

The  area  described  aggregates 
approximately  8,198.72  acres  in  Eddy 
County. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  settlement,  location, 
sale  and  entry  under  the  general  lands 
laws,  including  the  mining  laws,  and 
frt)m  mineral  leasing,  subject  to  valid 
existing  rights,  unless  the  proposal  is 
cancelled  or  imless  the  withdrawal  is 
finalized  prior  to  the  end  of  the 
segregation  period.  Existing  uses  of  the 
segregated  lands  may  be  continued  in 
accordance  with  their  terms  (except  for 
the  location  or  relocation  of  mining 
claims  during  the  pendency  of  the  2- 
year  segregative  period),  including  but 
not  limited  to  livestock  grazing,  lawful 
ingress  and  egress  to  any  valid  mining 
claims  and  patented  claims  and  mineral 
leases  that  may  exist  on  the  segregated 
lands  or  nearby  public  lands  inside  the 
existing  cave  protection  area,  use  of  all 
rights-of-way,  lawful  access  to  non- 
Federal  lands  and  interests  in  lands,  all 
current  recreational  uses  including 
hunting,  camping  and  day  use,  and  all 
commercial  uses  being  conducted  under 
special  use  permits.  The  Bureau  of  Land 
Management  is  authorized  to  grant 
rights-of-way,  easements  (including 
drilling  easements),  permits  and  other 
approvals  for  the  exercise  of  valid 
existing  rights  on  the  segregated  lands 
or  neadby  public  lands  inside  the 
existing  cave  protection  area.  The 
Federal  lands  will  remain  under  the 
jurisdiction  of  the  Bureau  of  Land 
Management. 

Dated:  April  9. 1999. 
M.  J.  Chavez, 
State  Director. 

[FR  Doc.  99-9556  Filed  4-15-99;  8:45  am) 
BNJJNO  CODE  4310-n-M 


DEPARTMENT  OF  THE  INTERIOR 

MiiMrato  MMMgwMfit  S«rvic« 

Agency  Infomurtion  Collection 
Activmee:  SubrnMed  for  Office  of 
Management  and  Budget  Review; 
Comment  Requeet 

AGENCY:  Minerals  Management  Service 
(MMS),  hiterior. 

ACTKM:  Notice. 


summary:  hi  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  we  are  notifying  you  that 
an  information  collection  request  (ICR) 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  We  are  also 
soliciting  your  comments  on  this  ICR 
which  describes  the  information 
collection,  its  expected  costs  and 
burden,  and  how  the  data  will  be 
collected. 

DATES:  Written  conunents  should  be 
received  on  or  before  May  17, 1999. 
ADDRESSES:  You  may  submit  comments 
directly  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
hiterior  (OMB  Control  Number  1010- 
0033),  725  17th  Street,  N.W., 
Washington,  D.C.  20503;  telephone 
(202)  395-7340.  Copies  of  these 
comments  should  also  be  sent  to  us.  The 
U.S.  Postal  Service  address  is  Minerals 
Management  Service.  Royalty 
Management  Program.  Rules  and 
Publications  Staff.  P.O.  Box  25165,  MS 
3021.  Denver.  Colorado  80225-0165;  the 
courier  address  is  Building  85,  Room  A- 
613,  Denver  Federal  Center,  Denver, 
Colorado  80225;  and  the  e:Mail  address 
is  RMP.commentsdmms.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Jones.  Rules  and  PubUcations 
Staff,  telephone  (303)  231-3046,  FAX 
(303)  231-3385.  e:Mail 
Dennis.C.Jones@mms.gov.  You  may  also 
contact  Dennis  Jones  to  obtain  a  copy  of 
the  ICR  at  no  cost. 
SUPPLEMENTARY  INFORMATION: 

Title:  Payor  Information  Form  (Form 
MMS-4025). 
OMB  Control  Number:  1010-0033. 
Abstract:  The  Secretary  of  the  Interior 
is  responsible  for  the  collection  of 
royalties  from  lessees  producing 
minerals  from  leased  Federal  and  Indian 
lands.  The  Secretary  is  required  by 
various  laws  to  manage  the  production 
of  mineral  resources  on  Indian  lands 
and  Federal  onshore  and  offshore  leases, 
to  collect  the  royalties  due,  and  to 
distribute  the  funds  in  accordance  with 
those  laws. 

We  perform  royalty  management 
functions  for  the  Secretary.  We  use  » 
database,  an  automated  fiscal 
accounting  system  (the  Auditing  and 
Financial  System)  to  accoimt  for 
revenues  collected  from  Federal  and 
Indian  leases.  Part  of  the  database 
consists  of  information  collected  using 
the  Payor  Information  Form  (Form 
MMS-4025).  Form  MMS-4025  is  used 
to  record  and  report  data  from  new 
producing  leases,  for  updating  payor 
changes,  and  to  notify  MMS  of  the 
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products  on  which  royalties  will  be 
paid. 

Based  upon  well  data  provided  by  the 
Buxeau  of  Land  Management,  MMS 
developed  a  well  database  and, 
consequently,  payors  no  longer  need  to 
report  certain  well  data  when 
submitting  Form  MMS-4025.  Also,  the 
Royalty  Policy  Committee,  established 
by  the  Secretary,  and  MMS  personnel 
identified  several  data  elements  that  are 
only  needed  on  an  exception  basis  and, 
therefore,  do  not  need  to  be  routinely 
reported  on  Form  MMS— 4025.  This 
program  change  reduces  the  reporting 
burden  for  this  information  collection. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
Control  Number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
11, 1998  (63  FR  42870). 

Burden  statement:  The  respondent 
burden  for  this  collection  is  estimated  to 
average  40  minutes  to  complete  Form 
MMS-4025.  Recordkeeping  requires  an 
additional  5  minutes.  The  total  annual 
burden  hour  estimate  is  17,250  hours 
which  includes  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form. 

Respondents/Affected  Entities: 
Federal  and  Indian  lessees  and  payors. 

Frequency  of  Response:  As  necessary. 

Estimated  Number  of  Respondents: 
2.200. 

Estimated  Total  Annual  Reporting 
and  Recordkeeping  Burden:  17,250 
hours. 

Comments:  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  requires 
each  agency  "*  *  *  to  provide  notice 
*  *  *  and  otherwise  consult  with 


members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *  *." 
Agencies  must  specifically  solicit 
comments  to:  (a)  evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Send  your  comments  directly  to  the 
offices  listed  under  the  addresses 
section  of  this  notice.  OMB  has  up  to  60 
days  to  approve  or  disapprove  the 
information  collection  but  may  respond 
after  30  days.  Therefore,  to  ensure 
maximum  consideration,  OMB  should 
receive  public  comments  by  May  17, 
1999. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach 
(202) 208-7744. 

Dated:  April  8, 1999. 
Lucy  Querques  Denett, 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  99-9506  Filed  4-15-99;  8:45  am] 

BILLING  CODE  4310-MR-P 


DEPARTMErfT  OF  THE  INTERIOR 

Minerals  Management  Service 

Royalty  Computation  of  Phosphate 
Production  on  Western  Public  Lands; 
Correction 

agency:  Minerals  Management  Service, 
Interior. 


ACTION:  Notice;  correction. 


summary:  The  Minerals  Management 
Service  is  making  two  corrections  to  a 
final  notice  published  in  the  Federal 
Register  on  March  26, 1999.  The  final 
notice  provides  a  new  method  of 
determining  the  value  of  production 
used  to  compute  royalties  on  phosphate 
ore  produced  from  Federal  leases  on 
western  public  lands.  The  corrections  to 
this  final  notice  are  to  add  a  table  that 
was  omitted  and  to  clarify  the 
implementation  date  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Herbert  B.  Wincentsen,  Chief,  Solid 
Minerals  Valuation  and  Reporting 
Branch,  Minerals  Management  Service, 
PO  Box  25165,  MS  3153,  Denver, 
Colorado  80225-0165,  telephone  (303) 
275-7210. 

SUPPLEMENTARY  INFORMATION:  MMS 
published  a  notice  in  the  Federal 
Register  on  March  26, 1999  (64  FR 
14751),  in  which  Table  2  was 
inadvertently  omitted.  This  docimient 
adds  Table  2  to  the  notice. 

For  further  clarity,  this  document  also 
changes  the  implementation  date  to  the 
first  full  month  following  the  effective 
date  of  this  final  notice. 

Correcdon 

In  FR  Doc.  99-7394  published  March 
26, 1999,  on  page  14753,  in  third 
column,  insert  the  following  table  after 
the  words  "Table  2  shows  the  new 
weighted  composite  index  methodology 
and  the  computation  of  the  index  unit 
value:" 


Table  2.— Composite  Index  Methodology  for  Federal  Phosphate  Valuation 


Year 

Minerals  mining 
index 

Phosphatic  fer- 
tilizer index 

USGS  rock 
price  index 

Composite 
index 

Index  unit 
value 

Weiaht  Factor  (oercent) 

50 

96.40 
107.60 

25 

110.90 
140.60 

25 

75.96 

92.94 

Base  Year  1987 

94.92 
112.39 



0.5038 

1 997                                                                      .     ... 

1998 

0.5965 

, 

FORFURTH 


In  FR  Doc.  9^7394  published  March 
26,  1999,  on  page  14753,  in  second 
column,  correct  the  title  and  paragraph 
beginning  with  "Phosphate  Unit  Value 
from  April  26, 1999"  to  read: 

Phosphate  Unit  Value  From  May  1,  1999 

Use  the  new  methodology  Unit  Value 
($0.5965/Unit)  for  production  occurring 
on  or  after  May  1, 1999,  until  August  1, 
1999.  No  production  month  will  have 


more  than  one  Unit  Value  under  this 
implementation  strategy. 

Dated:  April  9. 1999. 
R.  Dale  Fazio, 

Acting  Associate  Director  for  Royalty 
Management. 

(FR  Doc.  99-9507  Filed  4-15-99;  8:45  am] 
BILUNG  CODE  4310-im-l> 


DEPARTMEtfT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
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action:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  annoimcing 
its  intention  to  request  approval  for  the 
collections  of  information  imder  30  OFR 
Part  780,  Surface  Mining  Permit 
Applications — Minimum  Requirements 
for  Reclamation  and  Operation  Plans; 
and  30  CFR  Part  887,  Subsidence 
Insurance  Program  Grants. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  June  15. 1999,  to  be  assured  of 
consideration. 

ADDRESSES:  Ck>mmQnts  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave.  NW,  Room 
210— SIB,  Washington,  DC  20240. 
Comments  may  also  be  submitted 
electronically  to  jtreleas@osmre.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease,  at  (202)  208-2783. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportimity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)l.  This  notice 
identifies  information  collections  that 
OSM  will  be  submitting  to  OMB  for 
approval.  These  collections  are 
contained  in  (1)  30  CFR  Part  780, 
Surface  Mining  Permit  Applications — 
Minimum  Requirements  for 
Reclamation  and  Operation  Plans;  and 
(2)  30  CFR  Part  887,  Subsidence 
Insurance  Program  Grants.  OSM  will 
request  a  3-year  term  of  approval  for 
each  information  collection  activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

The  following  information  is  provided 
for  the  information  collection:  (1)  Title 
of  the  information  collection;  (2)  OMB 


control  nimiber;  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  Surface  Mining  Permit 
Applications — ^Minimum  Requirements 
for  Reclamation  and  Operation  Plan — 30 
CFR  Part  780. 

OMB  Control  Number:  1029-0036. 

Summary:  Permit  application 
requirements  in  sections  507(b),  508(a), 
510(b),  515(b)  and  (d),  and  522  of  Public 
Law  95-87  require  the  applicant  to 
submit  the  operations  and  reclamation 
plan  for  coal  mining  activities. 
Information  collection  is  needed  to 
determine  whether  the  mining  and 
reclamation  plan  will  achieve  the 
reclamation  and  environmental 
protections  pursuant  to  the  Siirface 
Mining  Control  and  Reclamation  Act. 
Without  this  information.  Federal  and 
State  regulatory  authorities  cannot 
review  and  approve  permit  application 
requests. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents: 
Applicants  for  surface  coal  mine 
permits. 

Total  Annual  Responses:  420. 

Total  Aimual  Burden  Hours:  186,081. 

Title:  Subsidence  Insurance  Program 
Grants— 30  CFR  part  887. 
OMB  Control  Number:  1029-0107. 

Summary:  States  and  Indian  tribes 
having  an  approved  reclamation  plan 
may  establish,  administer  and  operate 
self-sustaining  State  and  Indian  Tribe- 
administered  programs  to  insure  private 
property  against  damages  caused  by 
land  subsidence  resulting  from 
underground  mining.  States  and  Indian 
tribes  interested  in  requesting  monies 
for  their  insurance  programs  would 
apply  to  the  Director  of  OSM. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  States 
and  Indian  tribes  with  approved  coal 
reclamation  plans. 

Total  Annual  Responses:  0. 

Total  Annual  Burden  Hours:  1. 

Dated:  April  13, 1999. 
Richard  G.  Bnrson, 
Chief  Division  of  Regulatory  Support. 
(FR  Doc.  99-9620  Filed  4-15-99;  8:45  am) 
HLUNO  COOE  431(M»-II 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshin*  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  DATE:  April  21,  1999  at  11:00 

a.m. 

PLACE:  Room  101,  500  E  Street  S.W., 

Washington,  DC  20436,  Telephone: 

(202)  205-2000.  . 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  futiire  meeting:  none 

2.  Minutes 

3.  Ratification  List 

4.  hiv.  No.  731-TA-208  (Review) 
(Barbed  Wire  and  Barbless  Wire 
Strand  from  Argentina) — briefing  and 
vote.  (The  Commission  will  transmit 
its  determination  to  the  Secretary  of 
Commerce  on  May  3, 1999.) 

5.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission  policy, 
subject  matter  listed  above,  not  disposed 
of  at  the  scheduled  meeting,  may  be 
carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  April  13, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-9684  FUed  4-14-99;  12:39  pm] 

nUMOCOOE  7Q20-02-P 


DEPARTMENT  OF  JUSTICE 
Office  for  VIctiine  Of  Crime 
[OJP(OVC)-1223] 
RIN1121-ZB56 

Notice  Of  Cancellation  Of  the  Poet  Rape 
Streee  Video  for  Indian  Country 
Solicitation 

agency:  Office  of  Justice  Programs, 
Office  for  Victims  of  Crime,  Justice. 
ACTION:  Notice  of  Cancellation. 

SUPPLEMENTARY  INFORMATION: 

Authority 

The  previous  action  for  solicitation 
now  canceled  was  authorized  under  the 
Victims  of  Crime  Act  of  1984,  as 
amended,  42  U.S.C.  10603(c).  This 
notice  of  cancellation  is  authorized 
imder  the  Victims  of  Crime  Act  of  1984, 
as  amended,  42  U.S.C.  10604(a). 
SUMMARY:  The  Office  for  Victims  of 
Crime  (OVC)  is  canceling  the 
solicitation,  Post  Rape  Stress  Video  for 
Indian  Coimtry.  This  solicitation,  which 
appeared  on  page  31  of  OVC's  FY  1999 
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Discretionary  Program  Application  Kit, 
was  one  of  eleven.  (11)  competitive 
solicitations.  The  Application  Kit  was 
published  on  March  5, 1999.  Friday, 
May  14,  1999  was  announced  as  the  due 
date  for  applications  for  this 
solicitation.  As  this  solicitation  is  being 
canceled,  the  due  date  for  this 
solicitation  is  no  longer  in  effect,  and 
OVC  will  neither  accept  nor  review 
applications  submitted  in  response  to 
this  particular  solicitation.  OVC  has 
decided  to  adapt  an  existing  video  to 
Indian  Coimtry  instead  of  funding  a  new 
grant. 

ADDRESSES:  Office  for  Victims  of  Crime, 
Federal  Crime  Victims  Division,  810 
Seventh  Street,  N.W.,  Washington,  D.C. 
20531. 

FOR  FURTHER  INFORMATK)N:  Questions 
concerning  this  notice  should  be 
directed  to  Cathy  Sanders,  Federal 
Crime  Victims  Division,  Office  for 
Victims  of  Crime,  at  the  above  address, 
or  by  telephone  at  (202)  616-3578,  or  by 
e-mail  at  Cathy^jp.usdoj.gov. 

Dated:  April  13, 1999. 
Kathryn  M.  Turman, 

Acting  Director,  Office  for  Victims  of  Crime. 
[FR  Doc.  99-9621  Filed  4-15-99;  8:45  am] 

BNJJNG  CODE  4410-1S-U 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Application  for  Alien  Employment 
Certification 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  biuden 
conducts  a  preclearance  consxiltation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  conunent  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95),  44  U.S.C.  3506(c)(2)(A).  This 
program  helps  to  ensiire  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 


Administration  is  soliciting  comments 
concerning  the  proposed  extension  to 
the  collection  of  information  on  the 
Application  for  Alien  Employment 
Certification.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  addressee  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
June  15, 1999. 

The  E)epartment  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collections  techniques  or 
other  forms  of  information,  e.g. 
permitting  electronic  submissions  of 
responses. 

ADDRESSES:  Comments  and  questions 
regarding  the  collection  of  information 
on  Form  ETA  750,  parts  A  and  B, 
Application  for  Alien  Employment 
Certification,  should  be  directed  to 
James  Norris,  Chief,  Division  of  Foreign 
Labor  Certifications,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Room  N-4456,  Washington,  DC  20210 
((202)  21»-5263  (this  is  not  a  toll-free 
number)). 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Under  section  212(a)(5)(A)  of  the 
Immigration  and  Nationality  Act 
(INA)(8  U.S.C.  1182(a)(5)(A))  certain 
aliens  may  not  obtain  a  visa  for  entrance 
into  the  United  States  in  order  to  engage 
in  permanent  emplojrment  imless  the 
Secretary  of  Labor  has  first  certified  to 
the  Secretary  of  State  and  to  the 
Attorney  General  that:  (1)  There  are  not 
sufficient  U.S.  workers  who  are  able, 
willing,  qualified  and  available  at  the 
time  of  application  for  a  visa  and 
admission  into  the  U.S.  and  at  the  place 
where  the  alien  is  to  perform  the  work; 
and  (2)  The  employment  of  the  alien 
will  not  adversely  affect  the  wages  and 


working  conditions  of  U.S.  workers 
similarly  employed.  The  Form  ETA  750. 
parts  A  and  B,  is  the  application  form 
submitted  by  employers  that  forms  the 
basis  for  a  determination  as  to  whether 
the  Secretary  shall  provide  such  a 
certification.  The  Form  ETA  750,  part  A, 
is  also  utilized  to  collect  information 
that  permits  the  Department  to  meet 
federal  responsibilities  for 
administering  two  nonimmigrant 
programs:  the  H-2A  and  H-2B 
temporary  labor  certification  programs. 
The  H-2A  temporary  agricultural 
program  establishes  a  means  for 
agricultiu^  employers  who  anticipate  a 
shortage  of  domestic  workers  to  bring 
noninmiigrant  aliens  to  the  U.S.  to 
perform  agricultural  labor  or  services  of 
a  temporary  or  seasonal  nature.  The  H- 
2B  program  establishes  a  means  for 
employers  to  bring  nonimmigrant  aliens 
to  the  U.S.  to  perform  nonagricultural 
work  of  a  temporary  or  seasonal  nature. 

n.  Current  Actions 

In  order  for  the  Department  to  meet  its 
statutory  responsibilities  under  the  INA 
there  is  a  need  for  an  extension  of  an 
existing  collection  of  information 
pertaining  to  employers'  seeking  to  hire 
foreign  workers  for  permanent  or 
temporary  employment  in  the  U.S.  by 
filing  an  Application  for  Alien 
Employment  Certification  on  their 
behalf.  There  is  an  increase  in  burden 
due  to  a  sustained  increase  in  the 
number  of  applications  filed  by 
employers  each  year. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration,  Labor. 

Title:  Application  for  Alien 
Employment  Certification. 

OMB  Number:  1205-0015. 

Affected  Public:  Individuals  or 
households.  Businesses  or  other  for- 
profit  or  not-for-profit  institutions. 
Federal,  State,  Local,  or  Tribal 
governments.  Farms. 

Fonn:  Form  ETA  750,  Parts  A  and  B. 

Total  Respondents:  70,000. 

Frequency  of  Response:  On  occasion. 

Total  Responses:  70,000. 

Average  Burden  Hours  Per  Response: 
2.8. 

Estimate  Total  Annual  Burden  Hours: 
196,000. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 
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Signed  at  Washington,  DC  this  8th  day  of 
April  1999. 
John  R.  Beverly,  m. 
Director,  U.S.  Employment  Sendee. 
(FR  Doc.  99-9578  Filed  4-15-99;  8:45  am] 
BIUJNQ  CODE  4610-aO-M 

DEPARTMENT  OF  LABOR 

EmploynMnt  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  conunent 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Rifegister,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  dociunent  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimimi  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW,  Room  S-3014, 
Washington,  DC  20210. 

Modificatioiis  to  General  Wage 
Determination  Dedsions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Jersey, 
NJ990007  (Mar.  12, 1999) 

Volume  n 

Pennsylvania 
PA990001  (Mar. 
PA990002  (Mar. 
PA990003  (Mar. 
PA990004  (Mar. 
PA990013  (Mar. 
PA990016  (Mar. 
PA99O017  (Mar. 
PA990018  (Mar. 
PA990020  (Mar. 
PA990027  (Mar. 
PA990032  (Mar. 


12,  1999) 
12,  1999) 
12.  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12, 1999) 
12, 1999) 
12,  1999) 
12, 1999) 
12, 1999) 


PA990038  (Mar.  12, 1999) 
PA990041  (Mar.  12,  1999) 
PA990051  (Mar.  12, 1999) 
PA990053  (Mar.  12, 1999) 
PA990062  (Mar.  12, 1999) 
West  Virginia 
WV990002  (Mar.  12, 1999) 
WV990003  (Mar.  12,  1999) 
WV990005  (Mar.  12, 1999) 
WV990006  (Mar.  12, 1999) 

Volume  m 

Florida 
FL990015  (Mar.  12, 1999) 

Georgia 
GA990050  (Mar.  12, 1999) 
GA990065  (Mar.  12,  1999) 
GA990073  (Mar.  12. 1999) 
GA990093  (Mar.  12, 1999) 
CA990094  (Mar.  12, 1999) 

Kentucky 
KY990029  (Mar.  12. 1999) 

Tennessee 
TN990001  (Mar.  12, 1999) 
TN990O02  (Mar.  12. 1999) 
TN990005  (Mar.  12, 1999) 
TN990018  (Mar.  12, 1999) 
TN990038  (Mar.  12, 1999) 
TN990039  (Mar.  12, 1999) 
TN990041  (Mar.  12, 1999) 
TN990042  (Mar.  12, 1999) 
TN990043  (Mar.  12. 1999) 
TN990062  (Mar.  12. 1999) 

Volume  IV 

Illinois 

IL990001  (Mar.  12,  1999) 
IL990004  (Mar.  12,  1999) 
IL990007  (Mar.  12, 1999) 
IL990008  (Mar.  12, 1999) 
IL990011  (Mar.  12, 1999) 
IL990013  (Mar.  12, 1999) 
IL990017  (Mar.  12, 1999) 
IL990018  (Mar.  12. 1999) 
IL990053  (Mar.  12. 1999) 

Indiana 

IN990O02  (Mar. 
IN99OO03  (Mar. 
IN990004  (Mar. 
IN99O005  (Mar. 
IN990006  (Mar. 
IN990016  (Mar. 
IN990017  (Mar. 
IN990018  (Mar. 
IN990020  (Mar. 
IN990021  (Mar. 
IN990059  (Mar. 
IN990060  (Mar. 
IN990061  (Mar. 


1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
12, 1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 


Volume  V 

Kansas 

KS990009  (Mar. 

KS990012  (Mar. 

KS990013  (Mar. 

KS990016  (Mar. 

KS990020  (Mar. 

KS990025  (Mar. 

KS990029  (Mar. 
Oklahoma 

OK990013  (Mar. 

OK990014  (Mar. 
Texas 

TX990002  (Mar. 

TX990003  (Mar. 

TX990005  (Mar. 

TX990007  (Mar. 


12, 1999) 
12, 1999) 
12, 1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 

12,  1999) 
12,  1999) 

12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
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TX990009  (Mar. 
TX990010  (Mar. 
TX990011  (Mar. 
TX990012  (Mar. 
TX990017(Mar. 
TX990019  (Mar. 
TX990051  (Mar. 
TX990060  (Mar. 
TX990061  (Mar. 
TX990063  (Mar. 
TX990081  (Mar. 
TX990093  (Mar. 
TX990096  (Mar. 


12,  1999) 
12,  1999) 
12.  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 


(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12. 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12, 
(Mar.  12. 
(Mar.  12. 


Volume  VI 

Colorado 
CO990001 
CO990002 
CO990003 
CO990004 
CO990005 
CO990006 
CC)990007 
CO990008 
CO990009 
CO990010 
CO990011 
CO990014 
CO990016 
CO990018 

r;o99002i 

00990022 
CO990024 
CO990025 
Montana 
MT990001 

Volume  Vn 

California 

CA990001  (Mar. 

CA990002  (Mar. 

CA990004  (Mar. 

CA990009  (Mar. 

CA990028  (Mar. 

CA990029  (Mar. 

CA990O30  (Mar. 

CA990031  (Mar. 

CA990032  (Mar. 

CA9d0O33  (Mar. 

CA990034  (Mar. 

CA990035  (Mar. 

CA990036  (Mar. 

CA990037  (Mar. 

CA990038  (Mar. 

CA990039  (Mar. 

CA990040  (Mar. 

CA990041  (Mar. 
Nevada 

NV990001  (Mar. 

NV990002  (Mar. 

NV990004  (Mar. 


1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999)' 
1999) 


(Mar.  12, 1999) 


12.  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12.  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12,  1999) 
12, 1999) 
12.  1999) 

12.  1999) 
12.  1999) 
12,  1999) 


General  Wage  DetenaiaatioB 
PuUication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  Related 
Acts,  including  those  noted  above,  may 
be  found  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts."  This  publication  is  available  at 
each  of  the  50  Regional  Government 
Depository  Libraries  and  many  of  the 


1,400  Govenmient  Depository  Libraries 
across  the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
■which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  9th  Day  of 
April  1999. 

Margaret  J.  Washington, 
Acting  Chief,  Branch  of  Construction  Wage 
Determinations. 
(FR  Doc.  99-9271  Filed  4-15-99;  8:45  am] 

BIUJNQ  CODE  4510-27-M 


DEPARTMENT  OF  LABOR 

Occupational  Safaty  and  Health 
Administration 

[Docket  No.  ICR-99-1] 

Pennit-Raquired  Confined  Spaces  (29 
CFR  1910.146);  Information  Collection 
Requirements 

ACTION:  Notice;  Opportxmity  for  public 
conmient. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood.  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 


Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
requirements  contained  in  the  standard 
on  Permit-Required  Confined  Spaces  (29 
CFR  1910.146).  The  Agency  is 
particularly  interested  in  comments 
that: 

•  Evalaute  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acouacy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  ad 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  Jime  15, 1999. 
ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-99-1,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N-2625,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210.  Telephone:  (202)  693-2350. 
Written  comments  limited  to  10  pages 
or  less  in  length  may  also  be  transmitted 
by  facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  NW, 
Washington,  DC  20210,  telephone:  (202) 
693-2222.  A  copy  of  the  referenced 
information  collection  request  is 
available  for  inspection  and  copying  in 
the  Docket  Office  and  will  be  mailed  to 
persons  who  request  copies  by 
telephoning  Theda  Kenney  at  (202)  693- 
2222,  or  Barbara  Bielaski  at  (202)  693- 
2444.  For  electronic  copies  of  the 
Information  Collection  Request  on 
Permit-Required  Confined  Spaces, 
contact  OSHA  on  the  Internet  at 
http://www.osha-slc.gov/OCIS  and  click 
on  "Info.coll.html." 
SClPPLEMENTARY  INFORMATION: 

I.  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 


n.  Current 
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promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
information  coUection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

In  29  CFR  1910.146,  Permit-Required 
Confined  Spaces,  employers  are 
required  to  perform  an  assessment  of  the 
workplace  to  determine  the  presence  of 
permit-required  confined  spaces  (permit 
spaces).  If  permit  spaces  are  present,  the 
employer  must  develop  and  implement 
a  written  program  that  prevents 
inadvertent  entry  into  these  spaces,  and 
details  safe  and  effective  means  of 
entering  and  exiting  these  spaces. 

Employees  risk  exposure  to  such 
hazards  as  toxic  and  explosive 
atmospheres,  oxygen  deficient 
atmospheres,  electric  and  mechanical 
energy,  inwardly  sloping  walls  and 
immersion  in  flowing  material.  In  order 
to  protect  entrants  from  these  hazards, 
a  pre-entry  checklist  or  permit  must  be 
completed  that  certifies  that  all 
procedures  necessary  to  protect  entrants 
from  hazards  contained  within  the 
permit  space,  and  to  provide  for  the 
entrants'  safe  retrieval  in  the  event  of  an 
emergency,  have  been  taken. 

Employees  who  must  enter  permit 
spaces,  or  act  as  attendants  or  rescuers, 
must  be  trained  and  the  employer  must 
certify  that  the  training  was  completed. 

n.  Current  Actions 

This  notice  requests  public  comment 
on  OSHA's  burden  hour  estimates  prior 
to  OSHA  seeking  Office  of  Management 
and  Budget  (0MB)  approval  of  the 
information  collection  requirements 
contained  in  the  standard  on  Permit- 
Required  Confined  Spaces  (29  CFR 
1910.146). 

Type  of  Review:  Extension  of  a 
Currently  Approved  Collection. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Permit-Required  Confined 
Spaces  (29  CFR  1910.146). 

OMB  Number:  1218-0203. 

Agency  Number:  Docket  No.  ICR 
99-1. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State,  local 
or  tribal  Government. 

Number  of  Respondents:  238,853. 

Frequency:  Varies  (On  occasion,  daily, 
annually). 

Average  Time  per  Response:  Varies, 
from  5  minutes  (.08  hr.)  to  16  hours. 

Estimated  Total  Burden  Hours: 
1,634.663. 


Total  Annualized  Capital/Startup 
Costs:  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  (OMB) 
approval  of  the  information  collection 
request.  The  comments  will  become  a 
matter  of  public  record. 

Signed  at  Washington,  EX:,  this  12th  day  of 
April  1999. 
Charies  N.  Jeffiress, 
Assistant  Secretary  of  Labor 
[PR  Doc.  99-9579  Filed  4-15-99;  8:45  am] 
WLUNQ  CODE  4S10-26-M 


DEPARTMENT  OF  LABOR 

Occupatioiuil  Safety  and  Health 
AdminietratkNi 

Advisory  CommKlee  on  Conatniction 
Safety  and  Health;  Notice  of  Open 
Meeting 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
SUMMARY:  Notice  is  hereby  given  that 
the  Advisory  Committee  on 
Construction  Safety  and  Health 
(ACCSH)  will  meet  May  6  and  7, 1999, 
at  the  Frances  Perkins  Department  of 
Labor  Building,  200  Constitution 
Avenue  NW,  Washington,  DC.  This 
meeting  is  open  to  the  public. 
TIMES,  DATES,  ROOMS:  ACCSH  vrill  meet 
fitim  9  a.m.  to  4:30  p.m.  on  Thursday, 
May  6  and  from  9  a.m.  to  12:00  p.m.  on 
Friday,  May  7  in  rooms  N-4437  A,  B,  C 
andD. 

SUPPLEMENTARY  INFORMATION:  For 
further  information  contact  Theresa 
Berry,  Office  of  Public  Affairs,  Room  N- 
3647,  telephone  (202)  693-1999  at  the 
Occupational  Safety  and  Health 
Administration,  200  Constitution 
Avenue,  NW.  Washic^on.  DC,  20210. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection  at  the 
OSHA  Docket  Office,  Room  N-2625, 
telephone  202-693-2350.  All  ACCSH 
meetings  and  those  of  its  work  groups 
are  open  to  the  public.  Individuals  with 
disabilities  needing  accommodation 
should  contact  Theresa  Berry  no  later 
than  April  30, 1999,  at  the  above 
address.  ACCSH  was  established  imder 
section  107(e)(1)  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656). 

The  agenda  items  include: 

•  Remarks  by  the  Assistant  Secretary 
for  the  Occupational  Safety  and  Health 
Administration,  Charles  N.  Jeffi^ss. 

•  ACCSH  Work  Group  Updates, 
including: 


•  Data  Collection, 

•  Musctiloskeletal  Disorders, 

•  Multi-Employer  Citation  Policy, 

•  OSHA  Form  170, 

•  Fall  Protection,  and 

•  Subpart  N,  Cranes. 

•  Reports  on  construction  standards 
development, 

•  Policy  updates,  and 

•  Special  presentations  including: 

•  Crane  Operator  Certific  ition,  and 

•  Voluntary  Protection  Programs 
(VPP)— Short  Term  Construction 
Demonstration  Programs. 

The  following  ACCSH  Work  Groups 
are  scheduled  to  meet  in  the  Francis 
Perkins  Building: 

Data  CoUection — 1-5  p.m.,  Tuesday, 
May  4,  in  room  N-3437  A. 

OSHA  Form  170—9  a.m.  to  1  p.m., 
Wednesday,  May  5,  in  room  N-3437  B. 

Musculoskeletal  Disorders — 9:30  a.m. 
to  12:30  p.m.,  Wednesday,  May  5,  in 
room  N-4437  D. 

Fall  Protection— 1  p.m.-5  p.m. 
Wednesday,  May  5,  in  room  N-3437  D. 

Multi-Employer  Citation  Policy — 9 
a.m.  to  Noon,  Wednesday,  May  5,  in 
room  N-3437  D. 

Cranes,  Subpart  N — 1  p.m.  to  5  p.m., 
Wednesday,  May  5,  in  room  N-5437  D. 
Other  workgroups  may  meet  after  the 
adjournment  of  the  ACCSH  meeting  on 
May  7, 1999. 

Interested  persons  may  submit  written 
data,  view  or  comments,  preferably  with 
20  copies,  to  Theresa  Berry,  at  the 
address  above.  Those  submissions 
received  prior  to  the  meeting  will  be 
provided  to  ACCSH  and  will  be 
included  in  the  record  of  the  meeting. 

Interested  persons  may  also  request  to 
make  an  oral  presentation  by  notifying 
Theresa  Berry  before  the  meeting.  The 
request  must  state  the  amount  of  time 
desired,  the  interest  that  the  person 
represents,  a  brief  outline  of  the 
presentation.  ACCSH  may  grant 
requests,  as  time  permits,  at  the 
discretion  of  the  Chair  of  ACCSH. 

Signed  at  Washington,  DC  this  12th  day  of 
April,  1999. 
Charles  N.  lefifress, 
Assistant  Secretary  of  Labor 
[PR  Doc.  99-9581  Filed  4-15-99;  8:45  am] 

BILUNG  CODE  4610-a»-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Adminietratfon 

[Docket  No.  NRTL-3-93] 

Factory  Mutual  neeearch  Corporation, 
Application  for  Expaneion  of 
Recognition 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
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action:  Notice. 


SUMMARY:  This  notice  announces  tlie 
application  of  Factory  Mutual  Research 
Corporation  (FMRC)  for  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFR  1910.7,  and  presents  the  Agency's 
preliminary  finding.  This  preliminary 
finding  does  not  constitute  an  interim  or 
temporary  approval  of  this  application. 
DATES:  Comments  submitted  by 
interested  parties  must  be  received  no 
later  than  June  15, 1999. 
ADDRESS:  Send  comments  concerning 
this  notice  to:  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue,  NW, 
Room  N3653,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATUSN  <:ONTACT: 
Bernard  Pasquet,  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program  at  the  above  address,  or 
phone  (202) 693-2110. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Application 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  that  Factory  Mutual  Research 
Corporation  (FMRC)  has  applied  for 
expansion  of  its  current  recognition  as 
a  Nationally  Recognized  Testing 
Laboratory  (NRTL).  FMRC's  expansion 
request  covers  the  use  of  additional  test 
standards.  OSHA  recognizes  an 
organization  as  an  NRTL,  and  processes 
applications  related  to  such 
recognitions,  following  requirements  in 
section  1910.7  of  Title  29,  Code  of 
Federal  Regulations  (29  CFR  1910.7). 
Appendix  A  to  this  section  requires  that 
OSHA  publish  this  public  notice  of  the 
preliminary  finding  on  an  application. 

FMRC's  previous  application  as  an 
NRTL  covered  its  renewal  of  recognition 
as  an  NRTL  (60  FR  16167,  3/29/95), 
which  OSHA  granted  on  August  16, 
1995  (60  FR  42590). 

The  current  addresses  of  the  testing 
facilities  (sites)  that  OSHA  recognizes 
for  FMRC  are: 
Factory  Mutual  Research  Corporation, 

1151  Boston-Providence  Turnpike, 

Norwood,  Massachusetts  02062 
Factory  Mutual  Research  Corporation, 

743  Reynolds  Road,  West  Gloucester, 

Rhode  Island  02814 

General  Background  on  the  Application 

FMRC  submitted  a  request,  dated 
October  8,  1998  (see  Exhibit  7A),  to 
expand  its  recognition  as  an  NRTL  to 
include  four  (4)  additional  test 
standards.  Then  it  submitted  a  request, 
dated  November  18, 1998  (see  Exhibit 


7B),  to  expand  its  recognition  for  one 
more  test  standard.  FNKC  seeks 
recognition  for  testing  and  certification 
of  products  to  demonstrate  compliance 
to  the  following  5  test  standards,  and 
OSHA  has  determined  the  standards  are 
appropriate,  as  prescribed  by  29  CFR 
1910.7(c).  OSHA  recognition  of  any 
NRTL  for  a  particular  test  standard  is 
limited  to  products  for  which  OSHA 
standards  require  third  party  testing  and 
certification  before  use  in  the 
workplace. 
ANSI/UL 1950    Information 

Technology  Equipment  Including 

Electrical  Business  Equipment 
FMRC  2000    Automatic  Sprinklers  for 

Fire  Protection 
FMRC  2008    Early  Suppression-Fast 

Response  (ESFR)  Automatic 

Sprinklers 
FMRC  3260    Flame  Radiation  Detectors 

for  Automatic  Fire  Alarm  Signaling 
FMRC  3900    Less  or  nonflammable 

Liquid-Insulated  Transformers 

The  designations  and  titles  of  the 
above  test  standards  were  current  at  the 
time  of  the  preparation  of  this  notice. 

Preliminary  Finding  on  the  Application 

FMRC  has  submitted  an  acceptable 
request  for  expansion  of  its  recognition 
as  an  NRTL.  In  connection  with  this 
request,  OSHA  did  not  perform  an  on- 
site  review  of  FMRC's  NRTL  testing 
facilities.  However,  NRTL  Program 
assessment  staff  reviewed  information 
pertinent  to  the  request  and,  in  a  memo 
dated  February  10, 1999  (see  Exhibit  8), 
recommended  that  FMRC's  recognition 
be  expanded  to  include  the  additional 
test  standards  listed  above. 

Following  a  review  of  the  application 
file,  the  assessor's  recommendation,  and 
other  pertinent  documents,  the  NRTL 
Program  staff  has  concluded  that  OSHA 
can  grant,  to  the  FMRC  facilities  listed 
above,  the  expansion  of  recognition  to 
use  the  additional  5  test  standards.  The 
staff  therefore  recommended  to  the 
Assistant  Secretary  that  the  application 
be  preliminarily  approved. 

Based  upon  the  recommendation  of 
the  staff,  the  Assistant  Secretary  has 
made  a  preliminary  finding  that  the 
Factory  Mutual  Research  Corporation 
facilities  listed  above  can  meet  the 
recognition  requirements,  as  prescribed 
by  29  CFR  1910.7,  for  the  expansion  of 
recognition.  This  preliminary  finding 
does  not  constitute  an  interim  or 
temporary  approval  of  the  application. 

OSHA  welcomes  public  comments,  in 
sufficient  detail,  as  to  whether  FMRC 
has  met  the  requirements  of  29  CFR 
1910.7  for  expansion  of  its  recognition 
as  a  Nationally  Recognized  Testing 
Laboratory.  Your  comment  should 


consist  of  pertinent  written  documents 
and  exhibits.  To  consider  it,  OSHA  must 
receive  the  comment  at  the  address 
provided  above  (see  "ADDRESS"),  no 
later  than  the  last  date  for  comments 
(see  "DATES"  above).  You  may  obtain 
or  review  copies  of  FMRC's  requests,  the 
memo  on  the  recommendation,  and  all 
submitted  comments,  as  received,  by 
contacting  the  Docket  Office,  Room 
N2625,  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address.  You  should 
refer  to  Docket  No.  NRTL-3-93,  the 
permanent  record  of  public  information 
on  FMRC's  recognition. 

The  NRTL  Program  staff  will  review 
all  timely  comments,  and  after 
resolution  of  issues  raised  by  these 
comments,  will  recommend  whether  to 
grant  FMRC's  expansion  request.  The 
Assistant  Secretary  will  make  the  final 
decision  on  granting  the  expansion  and, 
in  making  this  decision,  may  undertake 
other  proceedings  that  are  prescribed  in 
Appendix  A  to  29  CFR  1910.7.  OSHA 
will  publish  a  public  notice  of  this  final 
decision  in  the  Federal  Register. 

Signed  at  Washington,  D.C.  this  26th  day 
of  March,  1999. 
Charles  N.  lefiBress, 
Assistant  Secretary. 
[FR  Doc.  99-9577  Filed  4-15-99;  8:45  am] 

BILUNG  CODE  4S10-26-P 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Worlting  Group  Studying  Issues 
Surrounding  the  Trend  in  the  Defined 
Benefit  Plan  Marlcet  With  a  Focus  on 
Employer-Sponsored  Hybrid  Plans 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
hicome  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  on  Thursday,  May  6, 1999,  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  Working 
Group  assigned  to  study  issues 
surrounding  trends  in  the  defined 
benefit  market  with  a  focus  on 
employer-sponsored  hybrid  plans. 

The  purpose  of  the  open  meeting, 
which  vtrill  run  from  9:30  a.m.  to 
approximately  noon  in  Room  N-3437 
A--C,  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue  NW,  Washington,  D.C.  20210,  is 
for  working  group  members  to  take 
testimony  on  the  subject. 


Assistant  Si 
Benefits  Ad. 
[FR  Doc.  99 
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Members  of  the  public  are  encoiiraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  April  30, 1999,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue,  NW,  Washington.  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  die 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  April  30,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  also  may 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  April  30. 

Signed  at  Washington,  DC  this  12th  day  of 
April  1999. 
Richard  McGahey, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc.  99-9582  Filed  4-15-99;  8:45  am] 
BILLING  CODE  46104»-M 


Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  April  30, 1999,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Coimcil,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  shoiUd  contact  Sharon 
Morrissey  by  April  30,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  shoiUd  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  April  30. 

Signed  at  Washington,  IX]  this  12th  day  of 
April.  1999. 
Richard  McGahey, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
[FR  Doc.  99-9583  Filed  4-15-99;  8:45  am] 
BILLINQ  CODE  4510-29-M 


Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  April  30, 1999,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Coimcil,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  10 
minutes,  but  an  extended  statement  miay 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  April  30,  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  April  30. 

Signed  at  Washington,  E)C  on  this  12th  day 
of  April  1999. 
Richard  McGahey, 

Assistant  Secretary,  Pension  and  Welfare. 
[FR  Doc.  99-9584  Filed  4-99;  8:45  am] 

BILUNO  CODE  4510-2»-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Wortcing  Group  on  the  Benefit 
implications  Due  to  the  Growth  of  a 
Contingent  Woricforce  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefits  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  the  Working  Group 
assigned  by  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  to  study  what  the  benefit 
implications  are  due  to  the  growth  of  a 
contingent  workforce  will  hold  an  open 
public  meeting  on  Wednesday,  May  5, 
1999,  in  Room  N-3437  A-C,  U.S. 
Department  of  Labor  Building,  Second 
and  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

The  purpose  of  the  open  meeting, 
which  will  run  from  9:30  a.m.  to 
approximately  noon,  is  for  Working 
Group  members  to  continue  taking 
testimony  on  the  subject. 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Working  Group  Exploring  the 
Possibility  of  Using  Surplus  Pension 
Assets  To  Secure  Retiree  Health 
Benefits  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
hicome  Secvirity  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  wiU  be 
held  Wednesday,  May  5, 1999,  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  Working 
Group  assigned  to  explore  the 
possibility  of  using  surplus  pension 
assets  to  secure  retiree  health  benefits. 

The  session  will  take  place  in  Room 
N-3437  A-C,  U.S.  Department  of  Labor 
Building,  Second  and  Constitution 
Avenue.  NW,  Washington,  DC  20210. 
The  purpose  of  the  open  meeting,  which 
will  run  from  1:00  p.m.  to 
approximately  4:00  p.m.,  is  for  working 
group  members  to  continue  taking 
testimony  on  the  subject. 


LEGAL  SERVICES  CORPORATION    ' 

Notice  of  AvailabHIty  of  Calendar  Year 
2000  Competlttve  Grant  Funds 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Solicitation  for  proposals  for  the 
provision  of  civil  legal  services. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC  or  Corporation)  is  the 
national  organization  charged  with 
administering  federal  funds  provided 
for  civil  legal  services  to  the  poor. 

The  Corporation  hereby  annoimces 
the  availability  of  competitive  grant 
funds  and  is  soliciting  grant  proposals 
from  interested  parties  who  are 
qualified  to  provide  effective,  efficient 
and  high  quality  civil  legal  services  to 
eligible  clients  in  the  states  and 
territories  by  service  area(s)  identified 
below.  The  exact  amoimt  of 
congressionally  appropriated  funds  and 
the  date,  terms  and  conditions  of  their 
availability  for  calendar  year  2000  have 
not  been  determined. 
DATES:  See  Supplementary  Information 
section  for  grants  competition  dates. 
ADDRESS:  Legal  Services  Corporation — 
Competitive  Grants,  750  First  Street  NE., 


18942 


Federal  Register /Vol.  64,  No.  73 /Friday,  April  16,  1999 /Notices 


lOth  Floor.  Washington,  DC  20002- 
4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Program  Performance, 
Competitive  Grants — Service  Desk  at 
(202)  336-8900.  by  FAX  at(202)  336- 
7272,  by  e-mail  at 

competition@smtp.lsc.gov,  or  visit  the 
L5C  website  at  www.lsc.gov. 
SUPPLEMENTARY  INFORMATION:  Request 
for  Proposals(RFP)  will  be  available 
April  23, 1999.  The  due  dates  for  the 
Notice  ojf  Intent  to  Compete  and  Grant 
Proposals  follow. 

Applicants  competing  for  service 
areas  in  Alabama,  Alaska,  Arkansas, 
Connecticut,  Delaware,  District  of 
Columbia,  Florida,  Georgia,  Hawaii. 
Idaho,  Illinois,  Kansas,  Louisiana, 
Maine,  Maryland,  Massachusetts, 
Michigan,  Micronesia,  Miimesota, 


Mississippi,  Montana,  Nevada,  New 
Hampshire,  North  Carolina,  North 
Dakota,  Oklahoma,  Rhode  Island,  South 
Carolina,  Tennessee,  Texas,  Utah, 
Vermont,  Washington,  or  Wisconsin 
must  submit  the  notice  of  intent  to 
compete  by  June  1, 1999.  5:00  p.m.  EDT. 
Grant  proposals  for  service  areas  in 
these  states  must  be  submitted  by  June 
21,1999,  5:00  p.m.  EDT. 

Applicants  competing  for  service 
areas  in  Arizona,  California,  Indiana, 
Nebraska,  New  Jersey,  New  York,  Ohio, 
Pennsylvania,  and  Virginia  must  submit 
the  notice  of  intent  to  compete  by  July 
1, 1999,  5:00  p.m.  EDT.  Grant  proposals 
for  service  areas  in  these  states  must  be 
submitted  by  July  19, 1999,  5:00  p.m. 
EDT. 

LSC  is  seeking  proposals  from:  (1) 
Non-profit  organizations  that  have  as  a 


purpose  the  furnishing  of  legal 
assistance  to  eligible  clients;  (2)  private 
attorneys;  (3)  groups  of  private  attorneys 
or  law  firms;  (4)  state  or  local 
governments;  and  (5)  substate  regional 
plaiming  and  coordination  agencies 
which  are  composed  of  substate  areas 
and  whose  governing  boards  are 
controlled  by  locally  elected  officials. 

The  solicitation  package,  containing 
the  grant  application,  guidelines, 
proposal  content  requirements  and 
specific  selection  criteria,  is  available 
from  the  LSC  website.  A  hard  copy  may 
be  obtained  by  contacting  the 
Corporation  by  letter,  phone,  FAX,  or  by 
e-mail.  LSC  will  not  FAX  the 
solicitation  package  to  interested 
parties;  however,  solicitation  packages 
may  be  requested  by  FAX. 


State 


Service  areas 


Alaska  

Alabama 

Arkansas , 

Arizona 

Califomia 

Connecticut 

Distnct  of  Columbia 

Delaware „. 

Fk>rida , 

Georgia 

Hawaii  

kteho 

IMnois 

Indiana 

Kansas  

Louisiana 

Massachusetts 

Maryland  

Maine  ., 

Mkrhigan , 

Minnesota  ., 

Micronesia 

Mississippi , 

Montana 

North  Carolina 

North  Dakota 

Nebraska 

New  l-lampshire  .... 
New  Jersey 

Nevada 

New  York  

Ohk)  

Oklahoma 

Pennsylvania 

Rhode  Island 

South  Carolina 

Tennessee  

Texas  

Utah  

Virginia  

Vermont  

Washington 

Wisconsin 


AK-1.NAK-1. 

AL-1.  AL-2,  AL-3,  MAL. 

AR-1.  AR-2.  AR-3.  AR--4,  AR-5,  MAR. 

A2-3.  AZ-5,  MAZ,  NAZ-6. 

CA-25,  CA-28. 

CT-1.  MCT,  NCT-1. 

DC-1. 

DE-1.MDE. 

FL-1.  FL-2,  FL-3.  FL-4.  FL-5.  FL-6.  FL-7.  FL-8.  FL-9,  FL-10,  FL-11,  FL-12,  MFL. 

GA-1,'GA-2,  MGA. 

HM.MHI.  NHM. 

ID-1.MID,  NID-1. 

IL-1.  IL-2.  IL-3.  IL-4.  IL-5.  MIL 

IN-1.  IN-2,  lN-3.  IN-4.  MIN. 

KS-1.MKS. 

LA-1.  LA-2.  LA-3.  LAhI,  LA-5,  LA-6,  LA-7,  LA-8.  MLA. 

MA-4. 

MD-1,  MMD. 

ME-1.  MME.  NME-1. 

MI-7.  MML 

MN-1,  MN-2,  MN-3,  MN-4,  MN-5,  MMN,  NMN-1. 

MP-1. 

MS-1.  MS-2,  MS-3.  MS-4,  MS-5.  MS-6.  MMS.  NMS-1. 

MT-1,MMT,  NMT-1. 

MNC. 

MND. 

NE-4.  MNE.  NNE-1. 

NH-1.MNH. 

NJ-1,  NJ-2,  NJ-3.  NJ-4.  NJ-5.  NJ-6,  NJ-7,  NJ-6,  NJ-9,  NJ-10.  NJ-11,  NJ-12,  NJ-13,  NJ- 
14,  MNJ. 

NV-1,MNV,  NNV-1. 

NY-1.  NY-3.  NY-4,  NY-5.  NY-6,  NY-7.  NY-8,  NY-9,  NY-10,  NY-13.  NY-14,  NY-15,  NY- 
16,  NY-1 7,  NY-1 8.  MNY. 

OH-5.  OH-17,  OH-18.  OH-19.  OH-20,  OH-21,  OH-22,  MOH. 

OK-1.  OK-2,  MOK,  NOK-1. 

PA-1,  PA-2.  PA-3,  PA-4,  PA-5.  PA-8.  PA-9,  PA-11,  PA-12,  PA-13.  PA-14,  PA-17,  PA- 
IS. PA-20,  PA-21,  PA-22,  MPA. 

RM.MRI. 

SC-1.  SC-2.  SC-3,  SC^,  SC-7.  MSC. 

TN-1,  TN-2.  TN-3,  TN-4.  TN-5,  TN-6,  TN-7.  TN-8,  MTN. 

TX-1.  TX-3.  TX-4,  TX-5,  TX-6,  TX-8,  TX-9,  TX-10.  TX-11.  TX-12,  MIX,  NTX-1. 

UT-1,MUT,  NUT-1. 

VA-1.  VA-3.  VA-^.  VA-5,  VA-6.  VA-7.  VA-9,  VA-10,  VA-11.  VA-12.  VA-13.  VA-14,  MVA. 

VT-1.MVT. 

WA-1.  MWA.  NWA-1. 

Wl-2.  NWI-1. 
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Dated:  April  13, 1999. 
Michael  A.  Genz, 

Director,  Office  of  Program  Performance. 
[FR  Doc.  99-9626  Filed  4-15-99;  8:45  am] 

8ILUNG  CODE  7060-01-P. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Agency  Information  Collection 
Activities;  Proposed  Collection 

agency:  Merit  Systems  Protection 
Board. 


action:  Notice. 


summary:  The  U.S.  Merit  Systems 
Protection  Board  (MSPB)  is  requesting  a 
three  year  extension  of  approved  of  its 
optional  appeal  form,  Optional  Form 
283  (Rev.  10/94)  from  the  Office  of 
Management  and  Budget  (0MB)  imder 
section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  The  appeal  form 
is  currently  displayed  in  5  CFR  part 
1201,  Appendix  I,  and  on  the  MSPB 
Web  Page  at  http://www.mspb.gov/ 
merit009.html. 

Estimated  Annual  Reporting  Burden 


In  this  regard,  we  are  soliciting 
comments  on  the  public  reporting 
burden.  The  reporting  burden  for  the 
collection  of  information  on  this  form  is 
estimated  to  vary  firom  20  minutes  to 
one  hour  per  response,  with  an  average 
of  30  minutes,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iniformation. 


5  CFR  section 

Annual  num- 
t)er  of  re- 
spondents 

Frequency  per 
response 

Total  annual 
responses 

Hours  per  re- 
sponse 
(average) 

Total  hours 

1201  and  1209     

9,000 

1 

9,000 

.5 

4,500 

In  addition,  the  MSPB  invites 
comments  on  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  MSPB's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  MSPB's  estimate  of 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate  and  other  forms  of 
information  technology. 

DATES:  Comments  must  be  received  on 
or  before  June  15, 1999. 

ADDRESSES:  Copies  of  the  appeal  form 
may  be  obtained  from  Arlin 
Winefordner,  Merit  Systems  Protection 
Board,  1120  Vermont  Ave.,  NW., 
Washington,  DC  20419  or  by  calling 
(202)  653-7200.  Comments  concerning 
the  paperwork  burden  should  also  be 
addressed  to  Mr.  Winefordner. 
Robert  E.  Taylor, 
Clerk  of  the  Board. 
[FR  Doc.  99-9574  Filed  4-15-99;  8:45  am) 

BHiJNG  CODE  740(M)1-M 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Sunshine  Act  Meeting 

TIME  AND  date:  2:00  p.m.,  Tuesday, 
April  20, 1999. 

PLACE:  Board  Conference  Room,  Eighth 
Floor,  1120  Vermont  Avenue,  NW., 
Washmgton,  DC  20419. 


STATUS:  The  meeting  will  be  closed. 

matters  to  be  considered:  Proposal  for 
the  drafting  of  shorter  decisions  in 
straightforward  cases  to  reduce  the  time 
devoted  to  writing  and  reviewing 
dispositive  orders. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Shannon  McCarthy  or 
Matthew  Shannon,  Office  of  the  Clerk  of 
the  Board,  (202)  653-7200. 

Dated:  April  13,  1999. 
Robert  E.  Taylor, 
Clerk  of  the  Board. 

[FR  Doc.  99-9677  Filed  4-14-99;  11:36  am] 
BHJJNG  CODE  7400-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-060] 

NASA  Advisory  Council,  Advisory 
Committee  on  ttie  international  Space 
Station  (ACISS);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  hi  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Advisory  Committee 
on  the  International  Space  Station. 

DATES:  Wednesday,  May  5, 1999,  from 
8:30  a.m.  imtil  12:30  p.m.  and  from  1:30 
p.m.  until  4:30  p.m.;  and  Thursday,  May 
6, 1999  frt)m  8:00  a.m.  until  Noon  and 
firom  1:00  p.m.  imtil  2:00  p.m. 


ADDRESSES:  Astronaut's  Memorial 
Foundation,  Building  M6306,  Kennedy 
Space  Center,  FL  32899. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

W.  Michael  Hawes,  Code  M4,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0242. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  seating  capacity  of  the  room,  from 
8:30  a.m.  until  12:30  p.m.  and  from  1:30 
p.m.  until  4:30  p.m.  on  Wednesday, 
May  5, 1999;  and  from  8:00  a.m.  until 
Noon  and  from  1:00  p.m.  until  2:00  p.m. 
on  Thursday,  May  6, 1999.  The  agenda 
for  the  meeting  is  as  follows: 

— ISS  Development  Program  Update  and 

Russian  Status 
— ^ISS  Operations  Update 
— Probabilistic  Risk  Assessment 
— On  Orbit  Verification 
— Non-Prime  Risk 
— Budget  Impact  to  ISS  Users 
— ISS  Outreach  Program 
— ^Exploration 
— ^User  topics  discussion 
— ^Propulsion  Module 
— ^Interim  Control  Module 
— CRV  Independent  Assessment, 

Acquisition  Strategy  Update 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  April  9,  1999. 
Matthew  Crouch. 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

IFR  Doc.  99-9478  Filed  4-15-99;  8:45  am] 
BUMQ  COOE  751(Mn-P 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-661] 

NASA  Advisory  Council,  Aeronautics 
and  Space  Transportation  Technology 
Advisory  Committee,  Aviation  Safety 
Reporting  System  Subcommittee 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NASA  Advisory  Coimcil, 
Aeronautics  and  Space  Transportation 
Technology  Advisory  Committee, 
Aviation  Safety  Reporting  System 
Subcommittee  meeting. 

DATES:  Wednesday,  May  12, 1999,  9:00 
a.m.  to  3:00  p.m.  and  Thursday,  May  13, 
1999,  9:00  a.m.  to  2:00  p.m. 

ADDRESSES:  National  Business  Aviation 
Association,  1200  18  Street,  NW,  Suite 
400,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Connell,  National  Aeronautics 
and  Space  Administration,  Ames 
Research  Center,  Moffett  Field,  CA 
94035,  650/604-6654. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Agenda  topics  for  the  meeting  are  as 
follows: 

— ^Report  on  Aviation  Safety  Reporting 
System  (ASRS) 

— Report  on  Aviation  Performance 
Measuring  System  Program  (APMS) 

— Report  on  NASA  Aviation  Safety 
Program  Elements  Related  to  ASRS/ 
APMS 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  register. 

Dated:  April  12, 1999. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer,   ' 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  99-9479  Filed  4-15-99;  8:45  am) 

BUJNG  CODE  TSIO-OI-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-059] 

NASA  Advisory  Council,  Mkwrlty 
Buslr>ess  Resource  Advisory 
Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Coimcil,  Minority 
Business  Resource  Advisory  Committee. 
DATES:  Wednesday,  May  5, 1999,  9:00 
a.m.  to  4:00  p.m.,  and  Thursday,  May  6, 
1999,  9:00  a.m.  to  12:00  noOn. 
ADDRESSES:  NASA  Headquarters,  300  E 
Street,  SW,  Room  9H40,  Washington, 
DC  20546-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  C.  Thomas  III,  Code  K,  National 
Aeronautics  and  Space  Administration, 
Room  9K70,  300  E  Street.  SW, 
Washington,  DC  20546-0001, 
(202) 358-2088. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— MBRAC  Subpanel  Reports 

—The  Present  State  of  Former  NASA 

SDB  Contractors 
— ^Action  Items 
— ^Agency  Small  Disadvantaged 

Business  (SDB)  Program 
— Report  of  Chair 
— ^Public  Comment 
—Summary  of  MBRAC  III 

Accomplishments 
—Report  on  NASA  FY  98  SDB 

Accomplishments 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 
Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
A  dministration . 
[FR  Doc.  99-9550  Filed  4-15-99;  8:45  am] 

BIUJNG  CODE  751(M>1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-058] 

Notice  of  Prospecthre  Patent  License 

agency:  National  Aeronautics  and 
Space  Administration. 


ACTION:  Notice  of  prospective  patent 
license. 

summary:  NASA  hereby  gives  notice 
that  Sprag-Tech  L.L.C.,  of  Denver, 
Colorado,  has  applied  for  a  partially 
exclusive  license  to  practice  the 
inventions  described  in:  U.S.  Patent  No. 
5,482,144.  entitled  "Three  Dimensional 
Roller  Locking  Sprags;"  U.S.  Patent  No. 
5,518,094,  entitled  "Clutch/Brake 
Having  Rectangular-Area-Contact-3-D 
Locking  Sprags,"  and  NASA  Case  No. 
GSC-13802-1,  entitled  "3-D  Sprag 
Ratcheting  Tool."  Each  is  assigned  to 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  the  license 
should  be  sent  to  Goddard  Space  Flight 
Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  July  15, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
M.  Miller,  Patent  Coimsei,  Goddard 
Space  Flight  Center,  Mail  Code  750.2, 
Greenbelt,  MD  20771,  telephone  (301) 
286-7351. 

Dated;  April  8, 1999. 
Edward  A.  Franlde, 

General  Counsel. 

[FR  Doc.  99-9477  Filed  4-15-99;  8:45  am] 

BILLING  CODE  TSIO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockets  70-7001, 70-7002] 

Notice  Of  Amendment  to  Certificate  of 
Compliance  GDP-1  and  GDP-2  for  tlie 
U.S.  Enridiment  Corporation,  Paducali 
Gaseous  Diffusion  Plant,  Paducah,  KY 
Portsmouth  Gaseous  Diffusion  Plant. 
Piketon,  OH 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  are  not  significant 
in  accordance  with  10  CFR  76.45.  In 
making  that  determination,  the  staff 
concluded  that:  (1)  There  is  no  change 
in  the  types  or  significant  increase  in 
the  amounts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  residt  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
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safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  requests  are  shown  below. 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  staff  has  reviewed 
the  certificate  amendment  applications 
and  concluded  that  they  provide 
reasonable  assurance  of  adequate  safety, 
safeguards,  and  security,  and 
compliance  with  NRC  requirements. 
Therefore,  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
is  prepared  to  issue  amendments  to  the 
Certificate  of  Compliance  for  the 
Paducah  (PGDP)  and  Portsmouth 
(PORTS)  Gaseous  Diffusion  Plants.  The 
staff  has  prepared  a  Compliance 
Evaluation  Report  which  provides 
details  of  the  staffs  evaluation. 

The  NRC  staff  has  determined  that 
these  amendments  satisfy  the  criteria  for 
a  categorical  exclvision  in  accordance 
with  10  CFR  51.22(c)(19)  Therefore, 
pursuant  to  10  CFR  51.22(b),  no 
environmental  impact  statement  or 
environmental  assessment  need  be 
prepared  for  these  amendments. 

Tne  United  States  Enrichment 
Corporation  (USEC)  or  any  person 
whose  interest  may  be  affected  may  file 
a  petition,  not  exceeding  30  pages, 
requesting  review  of  the  Director's 
Decision.  The  petition  must  be  filed 
with  the  Commission  not  later  than  15 
days  after  publication  of  this  Federal 
Register  Notice.  A  petition  for  review  of 
the  Director's  Decision  shall  set  forth 
with  particularity  the  interest  of  the 
petitioner  and  how  that  interest  may  be 
affected  by  the  results  of  the  decision. 
The  petition  should  specifically  explain 
the  reasons  why  review  of  the  Decision 
shoiild  be  permitted  with  particular 
reference  to  the  following  factors:  (1)  the 
interest  of  the  petitioner;  (2)  how  that 
interest  maybe  affected  by  the  Decision, 
including  the  reasons  why  the  petitioner 
should  be  permitted  a  review  of  the 
Decision;  and  (3)  the  petitioner's  areas 
of  concern  about  the  activity  that  is  the 
subject  matter  of  the  Decision.  Any 
person  described  in  this  paragraph 
(USEC  or  any  person  who  filed  a 
petition)  may  file  a  response  to  any 
petition  for  review,  not  to  exceed  30 
pages,  within  10  days  after  filing  of  the 
petition.  If  no  petition  is  received 
within  the  designated  15-day  period,  the 
Director  will  issue  the  final 
amendments  to  the  Certificates  of 
Compliance  without  further  delay.  If  a 
petition  for  review  is  received,  the 
decision  on  the  amendment 
applications  will  become  final  in  60 
days,  unless  the  Commission  grants  the 
petition  for  review  or  otherwise  acts 


within  60  days  after  publication  of  this 
Fedeal  Register  Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW, 
Washington,  DC,  by  the  above  date. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  DC,  and  at  the 
Local  Public  Document  Room. 

Date  of  amendment  requests:  March 
16, 1999. 

Brief  description  of  amendments: 
USEC  submitted  two  separate  but 
similar  amendments  for  PGDP  and 
PORTS  which  involve  a  change  in  the 
title  of  the  Executive  Vice  President, 
Operations  to  Executive  Vice  President 
to  reflect  a  restructuring  of  USEC. 

Basis  for  finding  of  no  significance: 

1.  The  proposed  amendments  will  not 
result  in  a  change  in  the  types  of 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
offsite. 

The  proposed  amendments,  which 
involve  a  change  in  the  title  of  the 
Executive  Vice  President  Operations,  to 
Executive  Vice  President  will  not  result 
in  a  change  in  the  types  or  significant 
increase  in  the  amounts  of  any  effluents 
that  may  be  released  o&ite. 

2.  The  proposed  amendments  will  not 
result  in  a  significant  increase  in 
individual  or  cimiulative  occupational 
radiation  exposiue. 

The  proposed  amendments,  changing 
the  title  of  the  Executive  Vice  President, 
Operations  to  Executive  Vice  P*resident 
will  not  significantly  increase 
individual  or  cimiulative  occupational 
radiation  exposure. 

3.  The  proposed  amendments  will  not 
result  in  a  significant  construction 
impact. 

"The  proposed  changes  will  not  result 
in  any  construction,  therefore,  there  will 
be  no  construction  impact. 

4.  The  proposed  amendments  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  &t>m,  previously  analyzed 
accidents. 

The  proposed  amendments  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 


5.  The  proposed  amendments  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  proposed  amendments,  which 
involve  changing  the  title  of  the 
Executive  Vice  President,  Operations  to 
Executive  Vice  President,  will  not  result 
in  the  possibiUty  of  a  new  or  different 
kind  of  accident. 

6.  The  proposed  amendments  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

The  proposed  amendments  only 
involve  changing  the  title  of  the 
Executive  Vice  ?*resident.  Operations  to 
Executive  Vice  President.  Therefore,  the 
proposed  changes  do  not  represent  a 
reduction  in  any  margin  of  safety. 

7.  The  proposed  amendments  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs. 

The  proposed  amendmmits  only 
involves  changing  the  title  of  the 
Executive  Vice  President,  Operations  to 
Executive  Vice  President.  Therefore,  the 
proposed  amendments  will  not  result  in 
an  overall  decrease  in  the  effectiveness 
of  the  plant's  safety,  safeguards  or 
security  programs. 

Effective  date:  The  amendment  to 
GDP-1  and  GDP-2  will  become  effectiye 
upon  issuance  by  NRC. 

Certificate  of  Compliance  J^Ios.  GDP- 
1  and  GDP-2:  The  amendments  will 
revise  the  PGDP  and  PORTS  Technical 
Safety  Requirement  Sections  3.1.1  and 
3.10.4.d. 

Local  Public  Document  Room 
locations:  Paducah  PubUc  Library,  555 
Washington  Street,  Paducah,  Kentucky 
42003;  Portsmouth  Public  Library,  1220 
Gallia  Street,  Portsmouth,  Ohio  45662. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
Carl  J.  Paperiello, 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 
(FR  Doc.  99-9535  Filed  4-15-99;  8:45  am) 

BILUNG  CODE  7990-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

[0PM  Fonn  2809] 

Submission  for  OMB  Rsvlew; 
Comment  Request  for  Revisw  of  • 
Rovisad  and  Expired  Information 
Collection 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

SliMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
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L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  will  submit  to  the 
Office  of  Management  and  Budget  a 
request  for  review  of  a  revised  and 
expired  information  collection.  OPM 
Form  2809,  Health  Benefits  Registration 
Form,  is  used  by  annuitants  and  former 
spouses  to  elect,  cancel,  or  change 
health  benefits  enrollment  during 
periods  other  than  open  season. 

There  are  approximately  30,000 
changes  to  health  benefits  coverage  per 
year.  Of  these,  20,000  are  submitted  on 
OPM  Form  2809  and  10,000  verbally  or 
in  written  correspondence.  Each  form 
takes  approximately  45  minutes  to 
complete;  data  collection  by  telephone 
or  mail  takes  approximately  10  minutes. 
The  annual  burden  for  the  form  is 
15,000  hours;  the  burden  not  using  the 
form  is  1.667  hours.  The  total  burden  is 
16,667. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  May  17, 
1999. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Dennis  A.  Matteotti,  Acting  Chief, 
Operations  Support  Division, 
Retirement  and  Insurance  Service, 
U.S.  Office  of  Personnel  Management, 
1900  E  Street,  NW,  Room  3349, 
Washington,  DC  20415 
and 
Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  &  Regulatory 
Affairs,  Office  of  Management  & 
Budget,  New  Executive  Office 
Building,  NW,  Room  10235, 
Washington,  DC  20503 
FOR  INFORMATION  REGARDING 
AOMmiSTRATIVE  COORDINATION  CONTACT: 
Phyllis  R.  Pinkney,  Budget  & 
Administrative  Services  Division.  (202) 
606-0623. 

Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Director. 

(FR  Doc.  99-9528  Filed  4-15-99;  8:45  am] 

WUJNO  CODE  632S-01-U 


POSTAL  RATE  COMMISSION 
[Doctwt  No.  MC90-3;  Ontor  No.  1237] 

Mail  CtaMlflcatlon  C«m 

agency:  Postal  Rate  Commission. 
ACTION:  Notice  of  initiation  of  new 
classification  docket. 

SUMMARY:  This  case  addresses  a  rate 
anomaly  facing  certain  nonprofit  and 


classroom  Periodicals  class  mailers.  The 
proposed  changes  allow  eligible  mailers 
the  option  of  calculating  and  paying 
postage  under  an  alternative  rate 
schedide.  The  Service  also  proposes 
postage  refunds  under  certain 
circumstances.  These  actions  remedy 
unintended  consequences  of  a  recent 
rate  case.  They  also  eliminate  the 
incentive  to  create  artificial  distinctions 
to  qualify  for  lower  rates. 
DATES:  See  Supplementary  Information 
section  for  dates. 

ADDRESSES:  Send  communications 
regarding  this  notice  to  the  attention  of 
Margaret  P.  Crenshaw,  Secretary  of  the 
Commission,  1333  H  Street  NW.,  Suite 
300,  Washington,  DC  20268-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
1333  H  Street  NW.,  Washington.  DC 
20268-0001,  202-789-6820. 
SUPPLEMENTARY  INFORMATION:  On  April 
9, 1999,  the  Postal  Service  filed  a 
request  with  the  Commission  for  a 
recommended  decision  on  proposed 
changes  in  the  domestic  mail 
classification  schedule  (DMCS).  The 
request  was  filed  piu^uant  to  section 
3623  of  the  Postal  Reorganization  Act, 
39  U.S.C.  101  et  seq.  The  request 
includes  attachments  and  is  supported 
by  the  testimony  of  one  witness.  It  is  on 
file  in  the  Commission  docket  room  and 
is  available  for  inspection  during  the 
Commission's  regular  business  hours. 

The  purpose  oithe  Postal  Service 
request  is  to  provide  a  remedy  for  a  rate 
anomaly  affecting  certain  nonprofit  and 
classroom  Periodicals  class  mailers 
which  inadvertently  resulted  from  the 
last  omnibus  rate  case  (docket  no.  R97- 
1).  For  certain  publications,  the  rates 
available  in  the  nonprofit  and  classroom 
rate  schedules  (423.3  and  423.4, 
respectively)  generate  higher  postage 
amounts  than  the  regular  rate  schedule 
rates. 

The  Service  proposes  that  until  the 
Periodicals  rates  may  be  generally 
adjusted  in  the  next  omnibus  rate  case, 
a  classification  change  be  instituted  that 
would  allow  nonprofit  and  classroom 
subclass  mailings  to  use  the  regular  rate 
schedule  when  such  use  would  lower 
the  publication's  postage.  Request  of  the 
United  States  Postal  Service  for  a 
Recommended  Decision  on  Periodicals 
Classification  Change,  April  9, 1999 
("Postal  Service  Request")  at  1.  (Even 
without  the  proposed  classification 
change,  preferred  mailers  affected  by  the 
rate  anomaly  qualify  for  the  lower 
regidar  rates  if  they  relinquish  their 
preferred  authorization.)  The  Service 
also  proposes  a  new  footnote  to  the 
regular  rate  schedule  exempting 
nonprofit  and  classroom  publications 


with  less  than  10  percent  advertising 
that  use  the  regular  rate  schedule  fitim 
paying  the  advertising  pound  rates.  Id. 
at  1-2. 

Potential  Refunds 

According  to  the  Service,  the 
requested  classification  changes  are  not 
intended  to  reopen  for  consideration 
those  rates  and  fees  established  in 
docket  no.  R97-1,  but  to  provide  a 
means  of  access  to  the  established 
regular  rates  for  qualifying  nonprofit 
and  classroom  publications  using  their 
current  permits.  To  this  end,  subject  to 
the  Commission's  recommendation  and 
the  Board  of  Governor's  approval,  the 
Service  has  initiated  a  refund  procedure 
to  address  the  rate  anomaly  as  of  April 
9, 1999.  Id.  at  2.  Under  the  refund 
procedure,  nonprofit  and  classroom 
mailers  can  submit  dual  mailing 
statements  and  apply  for  a  subsequent 
refund  for  the  difference  between  the 
preferred  postage  paid  and  the 
otherwise  applicable  regular  rate  on 
mailings  made  from  April  9, 1999 
forward.  The  refund  procedure  is  to  be 
comparable  to  the  established 
"application  pending"  procedure 
applicable  to  mailers  applying  for  a 
preferred  rate  authorization,  as 
described  in  domestic  mail  manual 
(DMM)  §§E270.8.O-9.0.  Ibid. 

Contents  of  the  Filing 

The  Postal  Service  request  is 
supported  by  the  testimony  of  witness 
Taufique  (USPS-T-1),  who  explains  the 
rate  anomaly  and  describes  the  Service's 
classification  proposal.  The  testimony 
maintains  that  the  request  has  minimal 
revenue  and  cost  impact  and  conforms 
with  the  applicable  standards  of  the 
Postal  Reorganization  Act  (specifically, 
39  U.S.C.  3623(c)  classification  criteria). 

Proposed  DMCS  Provisions 

The  Postal  Service's  request  proposes 
changes  in  section  441  (Periodicals)  of 
the  current  DMCS  to  provide  a  remedy 
for  the  rate  anomaly  affecting  certain 
nonprofit  and  classroom  Periodicals 
class  mailers.  The  proposed  DMCS 
changes  are  provided  as  attachment  A  to 
the  Service  request,  and  likewise 
accompany  this  notice  and  order  as 
attachment  A.  (Changes  presented  in 
italics.) 

Proposed  Rate  Schedule 

In  attachment  B  to  its  request,  the 
Service  displays  changes  it  proposes  to 
DMCS  rate  schedule  421 — Periodicals 
rate  schedule  421 — regular  subclass). 
The  Service's  requested  changes  in  rates 
accompany  this  notice  and  order  as 
attachment  B. 
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Procedural  Proposal 

The  Service's  request  is  accompanied 
by  a  motion  for  expedition  and  for 
waiver  of  certain  provisions  of  rule 
64(h)  ("Postal  Service  Motion").  The 
Service  requests  waiver  of  the 
requirement  to  provide  the  information 
specified  in  Commission  rules  64(d), 
64(h),  54(f)(2).  54(f)(3),  54(h).  54(i)  and 
54(j),  to  the  extent  they  apply.  Postal 
Service  Motion  at  6.  Rule  64(h)(3) 
provides  that  the  requirements  may  be 
waived  if  the  Commission  determines 
that  it  has  been  demonstrated  that 
proposed  changes  in  the  classification 
schedule  do  not  significantly  change 
rates  and  fees  or  cost-revenue 
relationships  referred  to  in  the  rule.  In 
support  of  the  waiver,  the  Service  cites 
the  limited  nature  and  applicability  of 
the  proposed  DMCS  changes.  In 
particular,  it  notes  that  the  proposal 
does  not  involve  a  fundamental  change 
in  any  classification  or  fee,  and  is 
extremely  restricted  in  its  impact  on  the 
revenues  and  costs  of  the  affected 
Periodicals  subclasses  and  on  the 
revenues  and  costs  of  the  system  as  a 
whole.  Id.  at  6-8. 

With  regard  to  its  motion  for 
expedition,  the  Service  maintains  that 
its  proposal  to  correct  the  unintended 
rate  anomaly  in  the  nonprofit  and 
classroom  Periodicals  subclasses  entails 
straightforward,  minor  changes  to  the 
DMCS  and  rate  schedule  for  the 
Periodicals  regular  subclass,  with  an 
insignificant  effect  on  the  Service's 
overall  volumes,  revenues  and  costs.  Id. 
at  2-3.  In  accordance  with  the 
simplicity  and  minor  impact  of  the 
request,  the  Service  suggests  a  number 
of  procedures  to  facilitate  a  speedy 
resolution,  including:  (1)  A  relatively 
short  intervention  period;  (2)  a 
requirement  that  if  parties  desire  a 
hearing,  they  request  one  in  their  notice 
for  intervention,  with  those  issues 
believed  to  be  of  sufficient  import 
delineated;  and  (3)  limited  (if  any)  and 
expedited  discovery,  restricted  to  those 
matters  bearing  directly  on  the  proposed 
changes.  Id.  at  3-4. 


Commission  Action  on  Docket  No. 
MC99-3  Motion 

The  Commission  is  inclined  to  handle 
this  request  in  an  expedient  manner, 
absent  a  request  for  a  hearing  on  a 
genuine  issue  of  material  fact.  To  this 
end.  the  Commission  directs  that  any 
interested  party  wishing  to  respond  to 
the  Postal  Service  motion  file  an  answer 
by  April  28. 1999. 

Interventian 

Anyone  wishing  to  be  heard  in  this 
case  is  directed  to  file  a  written  notice 
of  intervention  with  Margaret  P. 
Crenshaw,  secretary  of  the  Commission, 
1333  H  Street,  NW..  Suite  300. 
Washington.  DC  20268-0001  no  later 
than  April  28. 1999.  Notices  should 
indicate  whether  an  intervener  is 
seeking  full  or  limited  participation 
status  and  whether  a  hearing  is 
requested.  See  39  CFR  3001.20  and 
3001.20a.  Participants  should  state  with 
specificity  the  issues  which  they  believe 
will  merit  evidentiary  hearings.  There 
will  be  a  prehearing  conference  in  this 
docket  on  May  3. 1999.  and  if  no 
requests  for  hearing  are  received  by 
April  28.  the  Commission  will  entertain 
a  motion  from  the  Postal  Service  to 
enter  its  testimony  into  evidence  at  that 
time  and  to  discuss  the  need  for 
additional  procedural  steps. 

Representation  of  the  General  Public 

In  conformance  with  section  3624(a) 
of  title  39.  U.S.  Code,  the  Commission 
designates  Ted  P.  Gerarden,  director  of 
the  Commission's  office  of  the  consiuner 
advocate  (OCA),  to  represent  the 
interests  of  the  genersd  public  in  this 
proceeding.  Pursuant  to  this 
designation.  Mr.  Gerarden  will  direct 
the  activities  of  Commission  personnel 
assigned  to  assist  him  and,  upon 
request,  supply  their  names  for  the 
record.  Neither  Mr.  Gerarden  nor  any  of 
the  assigned  personnel  will  participate 
in  or  provide  advice  on  any  Commission 
decision  in  this  proceeding.  The  OCA 
shall  be  separately  served  with  three 
copies  of  all  filings,  in  addition  to  and 
contemporaneous  with,  service  on  the 


Commission  of  the  24  copies  required 
by  section  10(c)  of  the  Commission's 
rules  of  practice  (39  CFR  3001.10(c)). 
It  is  ordered: 

1.  The  Commission  will  sit  en  banc  in 
docket  no.  MC99-3. 

2.  Notices  of  intervention  in  docket 
no.  MC99-3  shall  be  filed  no  later  than 
April  28,  1999. 

3.  Ted  P.  Gerarden,  director  of  the 
Commission's  office  of  the  consiuner 
advocate,  is  designated  to  represent  the 
interests  of  the  general  public  in  docket 
no.  MC99-3. 

4.  Answers  to  the  Postal  Service's 
April  9, 1999  motion  referenced  in  the 
body  of  this  order  concerning  waiver  of 
certain  filing  requirements  and 
expedition  of  its  request  shall  be  filed 
no  later  than  April  28, 1999. 

5.  A  prehearing  conference  for  the 
consideration  of  procedural  matters  in 
docket  no.  MC99-3  shall  be  held  in  the 
hearing  room  of  the  Commission,  1333 
H  Street,  NW.,  Washington.  DC  on  May 
3. 1999,  at  9:30  a.m. 

6.  The  secretary  of  the  Commission 
shall  arrange  for  publication  of  this 
order  in  the  Federal  Register  in  a 
manner  consistent  with  applicable 
requirements. 

Dated:  April  12, 1999. 
Nfargaret  P.  Crenshaw, 

Secretary. 

Attachment  A — ^Periodicals, 
QassificatioD  Schedule 


440  POSTAGE  AND  PREPARATION 

441  Postage.  Postage  must  be  paid  on 
Periodicals  class  mail  as  set  forth  in 
section  3000.  When  the  postage 
computed  for  a  particular  issue  using 
the  Nonprofit  or  Classroom  rate 
schedule  is  higher  than  the  postage 
computed  using  the  Regular  rate 
schedule,  that  issue  is  eligible  to  use  the 
Regular  rate  schedule.  For  purposes  of 
this  section,  the  term  issue  is  subject  to 
certain  exceptions  related  to  separate 
mailings  of  a  particular  issue,  as 
specified  by  the  Postal  Service. 


Attachment  B— Periodicals  Rate  Schedule  421 

[Regular  Subclass  ^  ,^ 


Per  Pound; 

Nonadvertising  Portion 
Advertising  Portion:" 

Delivery  Office*  .... 

SCF5  

142 

3 

4 


Postage  rate 
unit 


Pound 

Pound 
Pound 
Pound 
Pourxl 
Pound 


Rate3 
(cents) 


16.1 

15.5 
17.8 
21.5 
22.9 
26.3 
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Attachment  B— Periodicals  Rate  Schedule  421— Continued 

[Regular  Subclass  ^  ,^ 


5 
6 

7 
8 


Science  of  Agriculture: 

Delivery  Office  

SCF 

Zones  1&2  

Per  Piece: 

Less  Nonadvertising  Factor*  

Required  Preparation^  

Presorted  to  3-digit  

Presorted  to  5-digit  

Presorted  to  Carrier  Route  

Discounts: 

Prepared  to  Delivery  Office* 

Prepared  to  SCPs  

High  Density^ 

Saturation*  

Automation  Discounts  for  Automation-Compatible  Mail:^° 
From  Required: 

Prebarcoded  letter  size  

Prebarcoded  flats  

From  3-digit: 

Prebarcoded  letter  size 

Prebarcoded  flats  

From  5-digit: 

Prebarcoded  letter  size  

Prebarcoded  flats  


Postage  rate 
unit 


Pound 
Pound 
Pound 
Pound 

Pound 
Pound 
Pound 


Piece 
Piece 
Piece 
Piece 

Piece 
Piece 
Piece 
Piece 


Piece 
Piece 

Piece 
Piece 

Piece 
Piece 


Rate3 
(cents) 


31.6 
37.1 
43.8 
49.5 

11.6 
13.3 
16.1 

5.9 
29.4 
25.3 
19.7 
12.2 

1.3 
0.7 
1.9 
3.7 


6.2 
4.6 

4.7 
3.9 

3.5 
2.9 


Schedule  421  Notes 

^The  rates  in  this  schedule  also  apply  to  commingled  nonsubscriber,  non-requester,  complimentary,  and  sample  copies  in  excess  of  10  per- 
cent allowance  in  regular-rate,  non-profit,  and  classroom  periodicals. 

2  Rates  do  not  apply  to  otherwise  regular  rate  mall  that  qualifies  for  the  within  county  rates  in  Schedule  423.2. 

3  Charges  are  computed  by  adding  the  appropriate  per-piece  charge  to  the  sum  of  the  nonadvertising  portion  and  the  advertising  portion,  as 
applicat)le. 

*  Applies  to  canier  route  (including  high  density  and  saturation)  mail  delivered  within  the  delivery  area  of  the  originating  post  office. 

5  Applies  to  mail  delivered  within  the  SCF  area  of  the  originating  SCF  office. 

6  For  postage  calculations,  multiply  the  proportion  of  nonadvertising  content  by  this  factor  and  subtract  from  the  applicable  piece  rate. 
^  Mail  not  eligible  for  carrier-route,  5-digit  or  3-digit  rates. 

8  Applicable  to  high  density  mail,  deducted  from  carrier  route  presort  rate. 
•Applicable  to  saturation  mail,  deducted  from  carrier  route  presort  rate. 

10  For  automation  compatible  mail  meeting  applicable  Postal  Service  regulations. 

11  Not  applicable  to  qualifying  Nonprofit  and  Classroom  publications  containing  10  percent  or  less  adverti&ng  content. 


(Authority:  39  U.S.C.  3622) 

[PR  Doc.  99-9508  Filed  4-15-99;  8:45  am) 

BiLUNG  CODE  771S-01-P 


Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OIMB  Review, 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 

Extension: 

Rule  101  SEC  File  No.  270-408  OMB  Control  No.  3235-0464. 

Rule  102  SEC  File  No.  270-409  OMB  Control  No.  3235-0467. 

Rule  103  SEC  File  No.  270-410  OMB  Control  No.  3235-0466. 

Rule  104  » SEC  File  No.  270-411  OMB  Control  No.  3235-0465. 

Rule  17a-2  SEC  File  No.  270-189  OMB  Control  No.  3235-0201. 


Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission"]  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 


approved  collections  of  information 
discussed  below. 

Rules  101  and  102  prohibit 
distribution  participants,  issuers,  and 
selling  security  holders  from  purchasing 
activities  at  specified  times  diuing  a 
distribution  of  securities.  Persons 


otherwise  covered  by  these  rules  may 
seek  to  use  several  applicable 
exceptions  such  as  a  calculation  of  the 
average  daily  trading  volume  of  the 
securities  in  distribution,  the 
maintenance  of  a  written  policy 
regarding  general  compliance  with 
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Regulation  M  for  de  minimums 
transactions.  The  Commission  estimates 
that  1,716  respondents  collect 
information  under  Rule  101  and  that 
approximately  40,641  hours  in  the 
aggregate  are  required  annually  for  these 
collections.  In  addition,  the  Commission 
estimates  that  791  respondents  collect 
information  under  Rule  102  and  that 
approximately  1,691  hours  in  the 
aggregate  are  required  armually  for  these 
collections. 

Rule  103  permits  passive  market- 
making  in  Nasdaq  securities  diuing  a 
distribution.  A  distribution  participant 
that  seeks  use  of  this  exception  would 
be  required  to  disclose  to  third  parties 
its  intention  to  engage  in  passive  market 
making.  The  Commission  estimates  that 
227  respondents  collect  information 
under  Rule  103  and  that  approximately 
227  hours  in  the  aggregate  are  required 
annually  for  these  collections. 

Rule  104  permits  stabilizing  by  a 
distribution  participant  during  a 
distribution  so  long  as  the  distribution 
participant  discloses  information  to  the 
market  and  investors.  This  rule  requires 
disclosure  in  offering  materials  of  the 
potential  stabilizing  transactions  and 
that  the  distribution  participant  inform 
the  market  when  a  stabilizing  bid  is 
made.  It  also  requires  the  distribution 
participants  (i.e.,  the  syndicate  manager) 
to  maintain  information  regarding 
syndicate  covering  transactions  and 
penalty  bids.  The  Commission  estimates 
that  641  respondents  collect  information 
under  Rule  104  and  that  approximately 
64.1  hours  in  the  aggregate  are  required 
annually  for  these  collections. 

Rule  17a-2  requires  underwriters  to 
maintain  information  regarding 
stabilizing  activities  conducted  in 
accordance  with  Rule  104.  The 
Commission  estimates  that  641 
respondents  collect  information  under 
Rule  17a-2  and  that  approximately 
3,205  hours  in  the  aggregate  are  required 
annually  for  these  collections. 

The  collections  of  information  under 
Regulation  M  and  Rule  17a-2  are 
necessary  for  covered  persons  to  obtain 
certain  benefits  or  to  comply  with 
certain  requirements.  The  collections  of 
information  are  necessary  to  provide  the 
Commission  with  information  regarding 
syndicate  covering  transactions  and 
penalty  bids.  The  Commission  may 
review  this  information  during  periodic 
examinations  or  with  respect  to 
investigations.  Except  for  the 
information  required  to  be  kept  imder 
Rule  104(i)  and  Rule  17a-2{c),  none  of 
the  information  required  to  be  collected 
or  disclosed  for  PRA  piuposes  will  be 
kept  confidential. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  the  agency  displays  a  valid  0MB 
control  nimiber. 

The  recordkeeping  requirement  of 
Rule  1 7a-2  requires  the  information  be 
maintained  in  a  separate  file,  or  in  a 
separately  retrievable  format,  for  a 
period  of  three  years,  the  first  two  years 
in  an  easily  accessible  place,  consistent 
with  the  requirements  of  Exchange  Act 
Rule  17a-4{f). 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Secimties  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10202, 
New  Executive  Office  Building, 
Washington,  D.C.  20503;  and  (ii) 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  April  8, 1999. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  99-9489  Filed  4-15-99;  8:45  am) 

BILUNG  CODE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27005] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

April  12, 1999. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s]  and/or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
May  4, 1999,  to  the  Secretary,  Secimties 
and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant{s)  and/ 
or  declarants(s)  at  the  ad(lress(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 


law,  by  certificate)  shoiild  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  May  4, 1999,  the 
applicant(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Interstate  Energy  Corporation  (79-9455) 

Interstate  Energy  Corporation 
("Interstate"),  a  registered  holding 
company,  and  its  nonutility  subsidiary, 
Alliant  Energy  Resoiux;es,  Inc. 
("Alliant"  and,  together  with  Interstate, 
"Appficants"),  both  of  222  West 
Washington  Avenue,  Madison, 
Wisconsin  53703,  have  filed  an 
application-declaration  imder  sections 
6(a),  7.  9(a),  10,  12(b),  12(c),  13(b),  32 
and  33  of  the  Act  and  rules  45,  46,  53, 
54,  58,  87,  90  and  91  under  the  Act. 

Back^ound 

Interstate's  four  public-utility 
subsidiaries  are  Wisconsin  Power  & 
Light  Company,  South  Beloit  Water,  Gas 
and  Electric  Company,  Interstate  Power 
Company,  and  lES  Utilities,  Inc. 
(collectively,  "Operating  Companies"). 
Together,  the  Operating  Companies 
provide  public-utility  service  to 
approximately  895,000  electric  and 
378,000  retail  gas  customers  in  parts  of 
Wisconsin,  Iowa,  Minnesota,  and 
Illinois. 

Alliant  serves  as  the  holding  company 
for  substantially  all  of  Interstate's 
nonutility  investments  and  subsidiaries, 
which  include  interests  in  companies 
engaged  in:  environmental  consulting 
and  engineering  services;  the 
development,  ownership  and 
management  of  affordable  multi-unit 
housing  properties;  the  sale  of  various 
financial  services,  including  the 
origination  and  sale  of  mortgages  for 
tax-advantaged  affordable  housing; 
energy-related  businesses,  including, 
among  others,  the  brokering  and 
marketing  of  electricity  and  natural  gas, 
gas  supply  and  fuel  management 
services,  oil  and  gas  production,  steam 
production  and  sale,  and  energy- 
management  services;  ownership  and/or 
operation  of  foreign  utility  systems; 
transportation;  and  management  of 
investments  in  telecommimications. 

Proposed  Transactions 

Each  of  Interstate  and  Alliant,  on 
behalf  of  itself  and  its  respective  ciurent 
and  future  direct  and  indirect  nonutility 
subsidiaries  ("Nonutility  Subsidiaries"), 
seek  approval  for  a  program  of  external 
financing,  credit  support  arrangements. 
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and  other  related  proposals  for  the 
period  through  December  31,  2001 
("Authorization  Period"),  as  follows: 

Common  Stock 

hiterstate  proposes  to  issue  and  sell 
from  time  to  time  during  the 
Authorization  Period  up  to  15  million, 
shares  of  its  common  stock,  $.01  par 
value  per  share  ("Common  Stock"). 
Interstate  may  issue  and  sell  Common 
Stock  or  options  exercisable  for 
Common  Stock  and  issue  Common 
Stock  upon  the  exercise  of  options. 
Interstate  proposes  to  issue  and  sell 
Common  Stock  under  underwriting 
agreements  of  a  type  generally  standard 
in  the  industry  or  through  private 
placements  or  other  non-public 
offerings  to  one  or  more  persons.  All 
Common  Stock  sales  would  be  at  rates 
or  prices  and  imder  conditions 
negotiated  or  based  upon,  or  otherwise 
determined  by,  competitive  capital 
markets. 

Debentiu'es 

Interstate  proposes  to  issue  and  sell 
from  time  to  time  during  the 
Authorization  Period  up  to  $400  million 
principal  amoimt  of  Debentures  in  one 
or  more  series,  provided  that  the 
aggregate  principal  amount  of  short- 
term  indebtedness  issued  by  Interstate 
under  the  terms  of  prior  Commission 
authorization '  and  the  Debentures  at 
any  time  outstanding  would  not  exceed 
$1.1  biUion  ("Interstate  Debt 
Limitation").  The  Debentures  (a)  may  be 
convertible  into  any  other  securities  of 
Interstate,  (b)  would  have  maturities 
ranging  from  one  to  40  years,  (c)  may  be 
subject  to  optional  and/or  mandatory 
redemption,  in  whole  or  in  part,  at  par 
or  at  various  premiums  above  their 
principal  amoimt,  (d)  may  be  entitled  to 
mandatory  or  optional  sinking  fund 
provisions,  (e)  may  provide  for  reset  of 
the  coupon  under  a  remarketing 
arrangement,  and  (f)  may  be  called  from 
existing  investors  by  a  third  party. 
Interstate  proposes  that  the  maturity 
dates,  interest  rates,  redemption  and 
sinking  fund  provisions  and  conversion 
features,  if  any,  for  the  Debentures  of  a 
particular  series,  as  well  as  any 
associated  placement,  imderwriting  or 
selling  agent  fees,  commissions  and 
discoimts,  if  any,  be  established  by 


'  See  Interstate  Energy  Corporation.  HCAR  No. 
26956  (December  18, 1998).  Under  this  order. 
Interstate  and  Alliant  are  authorized  to,  among 
other  things,  issue  notes  and/or  commercial  paper 
from  time  to  time  through  December  31, ,2000  and 
to  establish  and  utilize  separate  money  pools  for 
intrasystem  borrowings  for  Interstate's  utility  and 
non-utility  subsidiaries.  Sepcifically,  Interstate  is 
authorized  to  issue  and  sell  notes  and/or 
commercial  paper  in  an  aggregate  principal  amount 
at  any  time  outstanding  not  to  exceed  S730  million. 


negotiation  or  competitive  bidding  and 
reflected  in  the  applicable  transaction 
documents.  Interstate  undertakes  that 
vnthout  further  Commission 
authorization  it  would  not  issue  any 
Debentures  that  are  not  at  the  time  of 
original  issuance  rated  at  least 
investment  grade  by  a  nationally 
recognized  statistical  rating 
organization. 

Other  Securities 

In  addition  to  the  specific  securities 
for  which  authorization  is  sought  in  the 
application-declaration.  Interstate 
proposes  to  issue  and  sell  other  types  of 
securities  from  time  to  time  during  the 
Authorization  Period,  in  order  to 
minimize  financing  costs  or  to  obtain 
new  capital  under  then  existing  market 
conditions. 

Nonutility  Subsidiary  Financings 

Alliant  states  that  it  and  its 
subsidiaries  are  engaged  in  and  expect 
to  continue  to  be  active  in  the 
development  and  expansion  of  their 
existing  energy-related,  transportation, 
telecommunications  and  other 
nonutility  businesses  in  the  Interstate 
holding  company  system.  In  order  to 
finance  investments  in  these  businesses. 
Applicants  state  that  it  will  be  necessary 
for  the  Nonutility  Subsidiaries  to  engage 
in  financing  transactions,  almost  all  of 
which  are  expected  to  be  exempt  imder 
rule  52(b)  of  the  Act.  Alliant  requests 
that  the  Commission  reserve  jurisdiction 
over  the  issuance  by  any  Nonutility 
Subsidiary  of  any  non-rule  52  exempt 
securities,  pending  completion  of  the 
record. 

Applicants  state  that  any  promissory 
note,  bond  or  other  evidence  of 
indebtedness  issued  by  a  Nonutility 
Subsidiary  that  is  guaranteed  as  to 
principal  or  interest  by  Interstate  (each, 
a  "Guaranteed  Note")  would  mature  no 
more  than  40  years  after  the  date  of 
issuance  and  bear  interest  at  a  fixed  or 
floating  rate  which,  in  the  case  of  a  fixed 
rate,  would  be  no  greater  than  300  basis 
points  over  the  yield  to  matiuity  of  a 
United  States  Treasury  obligation 
having  a  remaining  term  approximately 
equal  to  the  average  life  of  the 
Guaranteed  Note  at  the  time  issued,  and, 
in  the  case  of  a  floating  rate,  would  be 
not  greater  than  300  basis  points  over 
the  rate  of  interest  aimoimced  publicly 
by  a  major  money  center  bank  as  its  base 
or  prime  rate.  In  addition,  a  Nonutility 
Subsidiary  may  agree  to  pay  a 
commitment  fee  not  to  exceed  1.5%  of 
the  average  daily  imused  balance  under 
any  committed  line  of  credit  and/or 
maintain  compensating  balances  not  to 
exceed  20%  of  the  amount  of  any 
committed  line. 


Interstate  Guarantees 

Interstate  requests  authorization  to 
enter  into  guarantees,  obtain  letters  of 
credit,  enter  into  expense  agreements  or 
otherwise  provide  credit  support 
(collectively,  "Interstate  Guarantees") 
with  respect  to  the  obligations  of 
Alliant,  any  Operating  Company  or  any 
Nonutility  Subsidiary  (collectively, 
"Subsidiaries")  as  may  be  appropriate  to 
enable  the  Subsidiary  to  carry  on  in  the 
ordinary  course  of  its  business,  in  an 
aggregate  principal  amount  not  to 
exceed  $600  million  outstanding  at  any 
one  time.  Interstate  proposes  to  charge 
each  Subsidiary  a  fee  for  each  guarantee 
provided  on  its  behalf  that  is 
determined  by  multiplying  the  amount 
of  the  Interstate  Guarantee  provided  by 
the  cost  of  obtaining  the  liquidity 
necessary  to  perform  the  guarantee  (for 
example,  bank  line  conunitment  fees  or 
letter  of  credit  fees,  plus  other 
transactional  expenses)  for  the  period  of 
time  the  guarantee  remains  outstanding. 

Nonutility  Subsidiary  Guarantees 

In  addition,  Alliant  and  other 
Nonutility  Subsidiaries  request 
authority  to  provide  to  other  Nonutility 
Subsidiaries  guarantees  and  other  forms 
of  credit  support  ("Nonutility 
Subsidiary  Guarantees")  in'an  aggregate 
principal  amoimt  not  to  exceed  $300 
million  outstanding  at  any  one  time. 
The  Nonutility  Subsidiary  providing  the 
credit  support  may  charge  its  associate 
company  a  fee  for  each  guarantee 
provided  on  its  behalf  determined  in  the 
same  manner  as  the  Interstate 
Guarantees. 

Hedging  Transactions 

Interstate  and  the  Nonutility 
Subsidiaries  request  authorization  to 
enter  into  interest  rate  hedging 
transactions  with  respect  to  existing 
indebtedness  ("Interest  Rate  Hedges"), 
subject  to  certain  limitations  and 
restrictions,  in  order  to  reduce  or 
manage  interest  rate  cost.  Interest  Rate 
Hedges  would  only  be  entered  into  with 
counterparties  ("Approved  - 
Counterparties")  whose  senior  debt 
ratings,  or  the  senior  debt  ratings  of  the 
parent  companies  of  the  counterparties, 
as  published  by  Standard  and  Poor's 
Ratings  Group,  are  equal  to  or  greater 
than  BBB,  or  an  equivalent  rating  from 
Moody's  Investors  Service,  Fitch 
Investors  Service  or  Duff  and  Phelps. 
Applicants  state  that  Interest  Rate 
Hedges  would  involve  the  use  of 
financial  instnmients  commonly  used  in 
today's  capital  markets,  such  as  interest 
rate  swaps,  caps,  collars,  floors,  and 
structured  note  (i.e.,  a  debt  instrument 
in  which  the  principal  and/or  interest 


payments  are  indirectly  linked  to  the 
value  of  an  underlying  asset  or  index), 
or  transactions  involving  the  purchase 
or  sale,  including  short  sales,  of  U.S. 
Treasury  Securities.  The  transactions 
would  be  for  fixed  periods  and  stated 
notional  amoimts.  Fees,  commissions 
and  other  amounts  payable  to  the 
coimterparty  or  exchange  (excluding, 
however,  the  swap  or  option  payments) 
in  connection  with  an  Interest  Rate 
Hedge  would  not  exceed  those  generally 
obtainable  in  competitive  markets  for 
parties  of  comparable  credit  quality. 

Anticipatory  Hedges 

In  addition.  Interstate  and  the 
Nonutility  Subsidiaries  request 
authcHization  to  enter  into  interest  rate 
hedging  transactions  with  respect  to 
anticipated  debt  offerings 
("Anticipatory  Hedges"),  subject  to 
certain  limitations  and  restrictions. 
Anticipatory  Hedges  would  only  be 
entered  into  with  Approved 
Coimterparties,  and  would  be  utilized  to 
fix  and/or  limit  the  interest  rate  risk 
associated  with  any  new  issuance 
through  (i)  a  forward  sale  of  exchange- 
traded  U.S.  Treasury  futures  contracts, 
U.S.  Treasury  Securities  and/or  a 
forward  swap  (each,  a  "Forward  Sale"), 
(ii)  the  purchase  of  put  options  on  U.S. 
Treasury  Seciuities  ("Put  Options 
Purchase"),  (iii)  a  Put  Options  Purchase 
in  combination  with  the  sale  of  call 
options  on  U.S.  Treasury  Secimties 
("Zero  Cost  Collar"),  (iv)  transactions 
involving  the  piuchase  or  sale, 
including  short  sales,  of  U.S.  Treasury 
Securities,  or  (v)  some  combination  of  a 
Forward  Sale,  Put  Options  Purchase, 
Zero  Cost  Collar  and^or  other  derivative 
or  cash  transactions,  including 
structured  notes,  caps  and  collars, 
appropriate  for  the  Anticipatory  Hedges. 
Anticipatory  Hedges  may  be  executed 
on-exchange  ("On-Exchange  Trades") 
with  brokers  by  opening  futures  and/or 
options  positions  traded  on  the  Chicago 
Board  of  Trade,  the  opening  of  over-the- 
coimter  positions  with  one  or  more 
coimterparties  ("Off-Exchange  Trades"), 
or  a  combination  of  On-Exchange 
Trades  and  Off-Exchange  Trades. 
Interstate  or  a  Nonutility  Subsidiary 
would  determine  the  optimal  structvire 
of  each  Anticipatory  Hedge  transaction 
at  the  time  of  execution.  Interstate  or  a 
Nonutility  Subsidiary  would  determine 
the  optimal  structure  of  each 
Anticipatory  Hedge  transaction  at  the 
time  of  execution.  Interstate  or  a 
Nonutility  Subsidiary  may  decide  to 
lock  in  interest  rates  and/or  limit  its 
exposiue  to  interest  rate  increases.  All 
open  positions  under  Anticipatory 
Hedges  wovdd  be  closed  on  or  prior  to 
the  date  of  the  new  issuance  and  neither 
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Interstate  nor  any  Nonutility  Subsidiary 
would,  at  any  time,  take  possession  or 
make  delivery  of  the  underlying  U.S. 
Treasury  Securities. 

Financing  Subsidiaries 

Interstate  and  Alliant  request 
authority  to  acquire,  directly  or 
indirectly,  the  equity  securities  of  one  or 
more  corporations,  trusts,  partnerships 
or  other  entities  created  specifically  for 
the  purpose  of  facilitating  the  financing 
of  the  authorized  and  exempt  activities 
(including  exempt  and  authorized 
acquisitions)  of  Interstate  and  the 
Nonutility  Subsidiaries  by  issuing  long- 
term  debt  or  equity  secxuities,  including 
monthly  income  preferred  secmities,  to 
third  parties  and  the  transfer  of  the 
proceeds  of  these  financings  to 
Interstate  or  the  Nonutility  Subsidiaries. 
Applicants  request  that  the  Commission 
reserve  jurisdiction  over  the  transfer  of 
proceedis  of  these  financings  to 
Interstate,  pending  completion  of  the 
record. 

Interstate  may,  if  required,  guarantee 
or  enter  into  expense  agreements  in 
respect  of  the  obligations  of  any 
Financing  Subsidiaries.  If  the  direct 
parent  company  of  a  Financing 
Subsidiary  is  authorized  in  this 
proceeding  or  any  futiire  proceeding  to 
issue  long-term  debt  or  similar  types  of 
equity  securities,  then  the  amount  of  the 
securities  issued  by  that  Financing 
Subsidiary  would  count  against  the 
limitation  applicable  to  its  parent  for 
those  seciorities.  In  these  cases, 
however,  the  guaranty  by  the  parent  of 
that  seciuity  issued  by  its  Financing 
Subsidiary  would  not  be  counted 
against  the  limitations  on  Interstate 
Guarantees  or  Nonutility  Subsidiary 
Guarantees,  as  the  case  may  be.  In  other 
cases,  in  which  the  parent  company  is 
not  authorized  in  this  proceeding  or  in 
a  future  proceeding  to  issue  similar 
types  of  securities,  the  amount  of  any 
guarantee  not  exempt  imder  rules 
45(b)(7)  and  52  that  is  entered  into  by 
the  parent  company  with  respect  to 
securities  issued  by  its  Financing 
Subsidiary  would  be  counted  against 
the  limitation  on  Interstate  Guarantees 
or  Nonutility  Subsidiary  Guarantees,  as 
the  case  may  be. 

Intermediate  Subsidiaries 

Interstate  and  Alliant  propose  to 
acquire,  directly  or  indirectly,  the 
securities  of  one  or  more  Intermediate 
Subsidiaries,  which  would  be  organized 
exclusively  for  the  purpose  of  acquiring, 
holding  and/or  financing  the  acquisition 
of  the  securities  of  or  the  interest  in  one 
or  more  (a)  "exempt  wholesale 
generators"  (as  defined  in  section  32  of 
the  Act,  "EWGs")  or  "foreign  utility 


companies"  (as  defined  in  section  33  of 
the  Act,  "FUCOs"),  (b)  companies 
whose  securities  are  acquired  under  rule 
58  of  the  Act  ("Rule  58  Subsidiaries"), 
(c)  "exempt  teleconmnmications 
companies"  (as  defined  in  section  34  of 
the  Act,  "ETCs"),  or  (d)  other  non- 
exempt  Nonutility  Subsidiaries  (as 
authorized  in  this  proceeding  or  in  a 
separate  proceedii^,  provided  that 
Intermediate  Subsidiaries  may  also 
engage  in  development  activities  and 
administrative  activities  relating  to 
these  subsidiaries.  Intermediate 
Subsidiaries  xnay  also  provide 
management,  administrative,  project 
developm^t  and  operating  services  to 
these  entities.  An  Intermediate 
Subsidiary  may  be  organized,  among 
other  things,  (1)  in  order  to  facilitate  the 
making  of  bids  or  proposals  to  develop 
or  acquire  an  interest  in  any  EWG  or 
FUCO,  Rule  58  Subsidiary,  ETC  or  other 
non-exempt  Nonutility  Subsidiary;  (2) 
after  the  award  of  the  bid  proposal,  in 
order  to  facilitate  closing  on  the 
purchase  or  financing  of  the  acquired 
company,  (3)  at  any  time  after  the 
consummation  of  an  acquisition  of  an 
interest  in  any  acquired  company  in 
order,  among  other  things,  to  effect  an 
adjustment  in  the  respective  ownership 
interests  in  the  business  held  by 
Interstate  or  Alliant  and  non-affiliated 
investors;  (4)  to  facilitate  the  sale  of 
ownarship  interests  in  one  or  more 
acquired  nonutility  companies;  (5)  to 
comply  with  applicable  laws  of  foreign 
jurisdictions  limiting  or  otherwise 
relating  to  the  ownership  of  domestic 
companies  by  foreign  nationalr,  (6)  as  a 
part  of  tax  planning  in  order  to  limit 
Interstate's  exposure  to  U.S.  and  foreign 
taxes;  (7)  to  fiuther  insulate  Interstate 
and  the  Operating  Companies  from 
operational  or  other  business  risks  that 
may  be  associated  with  investments  in 
nonutiUty  companies;  or  (8)  for  other 
lawful  business  purposes. 

Investments  in  Energy  Assets 

Alliant  and  other  Nonutility 
Subsidiaries  request  authority  to  acquire 
or  construct  in  one  or  more  transactions 
bom  time  to  time  during  the 
Authorization  Period,  nonutility  energy 
assets  in  the  United  States,  including 
natural  gas  production,  gathering, 
processing,  storage  and  transportation 
facilities  and  equipment,  Uquid  oil 
reserves  and  storage  facilities,  and 
associated  facilities  (collectively, 
"Energy  Assets"),  that  would  be 
incidental  to  the  oil  and  gas  exploration 
and  production  and  energy  marketing, 
brokering  and  trading  operations  of 
Alliant's  subsidiaries.  Alliant  requests 
authorization  to  invest  up  to  $125 
million  ("Investment  Limitation") 
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during  the  Authorization  Period  in 
Energy  Assets  or  in  the  equity  securities 
of  existing  or  new  companies 
substantially  all  of  whose  physical 
properties  consist  or  would  consist  of 
the  Energy  Assets. 2  Energy  Assets  (or 
equity  securities  of  companies  owning 
Energy  Assets)  may  be  acquired  for  cash 
or  in  exchange  for  Common  Stock  or 
other  securities  of  Interstate,  Alliant,  or 
other  Nonutility  Subsidiary  of  Alliant, 
or  any  combination  of  these  forms  of 
compensation.  If  Common  Stock  of 
Interstate  is  used  as  consideration  in 
connection  with  an  acquisition,  the 
market  value  on  the  date  of  issuance 
would  be  counted  against  the  proposed 
Investment  Limitation.  The  stated 
amount  or  principal  amoimt  of  any 
other  securities  issued  as  consideration 
in  the  transaction  would  also  be 
counted  against  the  Investment 
Limitation.  Under  no  circimistances 
would  Alliant  or  any  oil  or  gas 
production  or  marketing  subsidiary 
acquire,  directly  or  indirectly,  any  assets 
or  properties  the  ownership  or  operation 
of  which  would  cause  the  companies  to 
be  considered  an  "electric  utility 
company"  or  "gas  utility  company"  as 
defined  under  the  Act. 

Sales  of  Services  and  Goods  Among 
Alliant  and  Other  Nonutility 
Subsidiaries 

Alliant  and  other  Nonutility        . 
Subsidiaries  propose  to  provide  services 
and  sell  goods  to  each  oUier  at  fair 
market  prices  determined  without 
regard  to  cost,  and  therefore  request  an 
exemption  (to  the  extent  that  rule  92(b) 
of  the  Act  does  not  apply)  imder  section 
13(b)  from  the  cost  standards  of  rules  90 
and  91  as  applicable  to  these 
transactions,  in  any  case  in  which  any 
of  the  following  circumstances  may 
apply: 

Ci)  The  client  company  is  a  FUCO  or 
foreign  EWG  which  derives  no  part  of 
its  income,  directly  or  indirectly,  from 
the  generation,  transmission,  or 
distribution  of  electric  energy  for  sale 
within  the  United  States. 

(ii)  The  client  company  is  an  EWG 
which  sells  electricity  at  market-based 
rates  which  have  been  approved  by  the 
Federal  Energy  Regulatory  Commission 
("FERC"); 

(iii)  The  client  company  is  a 
"qualifying  facility"  ("QF")  within  the 
meaning  of  the  Public  Utility  Regulatory 
Policies  Act  of  1978,  as  amended 
("PURPA")  that  sells  electricity 


'  Companies  whose  physical  properties  consist  of 
Energy  Assets  may  also  be  currently  engaged  in 
energy  (gas  or  electric  or  both)  marketing  activities. 
To  the  extent  necessary,  Applicants  request 
authorization  to  continue  these  activities  in  the 
event  they  acquire  these  types  of  companies. 


exclusively  (a)  at  rates  negotiated  at 
arm's  length  to  one  or  more  industrial 
or  commercial  customers  purchasing  the 
electricity  for  their  own  use  and  not  for 
resale,  and/or  (b)  to  an  electric  utility 
company  at  the  pxirchaser's  "avoided 
cost"  as  determined  under  PURPA 
regulations; 

(iv)  The  client  company  is  a  domestic 
EWG  or  QF  that  sells  electricity  at  rates 
based  upon  its  cost  of  service,  as 
approved  by  FERC  or  any  state  public 
utility  commission  having  jurisdiction, 
provided  that  the  purchaser  is  not  an 
Operating  Company  within  the 
Interstate  system;  or 

(v)  The  client  is  an  ETC,  a  Rule  58 
Subsidiary,  or  any  other  Nonutility 
Subsidiary  that  does  not  derive  any  part 
of  its  income  from  sales  of  goods, 
services  or  other  property  to  an 
Operating  Company  vdthin  the 
Interstate  system. 

Activities  of  Rule  58  Subsidiaries 
Within  and  Outside  the  United  States 

Alliant,  on  behalf  of  any  current  or 
future  Rule  58  Subsidiaries,  requests 
authority  to  engage  in  certain  business 
activities  permitted  by  rule  58  both 
within  and  outside  the  United  States. 
These  activities  include:  (i)  the 
brokering  and  marketing  of  electricity, 
natural  gas  and  other  energy 
commodities;  (ii)  energy  management 
services;  and  (iii)  engineering, 
consulting  and  other  technical  support 
services. 

Payment  of  Dividends  Out  of  Capital 
and  Unearned  Surplus 

Alliant  also  proposes,  on  behalf  of 
itself  and  each  of  its  current  and  future 
non-exempt  Nonutility  Subsidiaries, 
that  these  non-exempt  Nonutility 
Subsidiaries  be  permitted  to  pay 
dividends  with  respect  to  the  securities 
of  these  companies,  &t)m  time  to  time 
during  the  Authorization  Period,  out  of 
capital  and  unearned  surplus  (including 
revaluation  reserve),  to  the  extent 
permitted  under  applicable  corporate 
law  and  the  terms  of  any  credit 
agreements  and  indentures  that  restrict 
the  amoimt  and  timing  of  distributions 
to  shareholders. 

Use  of  Proceeds 

Applicants  state  that  the  proceeds 
frt)m  the  financing  authorizations 
sought  in  this  proceeding  would  be  used 
for  general  corporate  purposes, 
including  (i)  financing,  in  part, 
investments  by  and  capital  expenditures 
of  Interstate  and  its  Nonutility 
Subsidiaries,  including  the  fiinding  of 
future  investments  in  EWGs,  FUCOs, 
and  Rule  58  Subsidiaries,  (ii)  the 
repayment,  redemption,  refunding  or 


purchase  by  Interstate  or  any  Nonutility 
Subsidiary  of  any  of  its  own  securities 
under  rule  42  of  the  Act,  and  (iii) 
financing  working  capital  requirements 
of  Interstate  and  its  Nonutility 
Subsidiaries. 

Applicants  represent  that  no 
financing  proceeds  would  be  used  to 
acquire  Ae  equity  securities  of  any  new 
subsidiary  unless  the  acquisition  has 
been  approved  by  the  Commission  in 
this  proceeding  or  in  a  separate 
proceeding  or  xmder  an  available 
exemption  under  the  Act  or  rules  imder 
the  Act,  including  sections  32  and  33 
and  rule  58.  Interstate  states  that  the 
aggregate  amoimt  of  proceeds  of 
financing  and  Interstate  Guarantees 
approved  by  the  Commission  in  this 
proceeding  used  to  fund  investments  in 
EWGs  and  FUCOs  would  not.  when 
added  to  Interstate's  "aggregate 
investment"  (as  defined  in  rule  53  of  the 
Act)  in  all  these  entities  at  any  point  in 
time,  exceed  50%  of  Interstate's 
"consolidated  retained  earnings"  (also 
as  defined  in  rule  53).  Currently, 
Interstate's  "aggregate  investment"  in 
EWGs  and  FUCOs  is  $73  miUion,  or 
approximately  14%  of  Interstate's 
"consolidated  retained  earnings"  for  the 
four  quarters  ended  December  31, 1998 
($537  million).  Further,  Interstate 
represents  that  proceeds  of  financing 
and  Interstate  Guarantees  and 
Nonutility  Guarantees  utilized  to  fund 
investments  in  Rule  58  Subsidiaries 
would  be  subject  to  the  limitations  of 
that  rule.  Lastly,  Interstate  represents 
that  it  would  not  seek  to  recover 
through  higher  rates  any  of  the 
Operating  Companies  losses  attributable 
to  any  operations  of  its  Nonutility 
Subsidiaries. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katz,   ^ 
Secretary. 

[FR  Doc.  99-9585  Filed  4-15-99;  8:45  am) 
Bfl-UNO  CODE  WIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27004] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

April  9, 1999.         * 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  imder  the  Act.  All 
interested  persons  are  referred  to  the 


Federal  Register /Vol.  64,  No.  73 /Friday,  April  16,  1999 /Notices 


18953 


application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaTation(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

hiterested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
May  4, 1999,  to  the  Secretary,  Seciuities 
and  Exchange  Commission, 
Washington,  D.C.  20549-0609,  and 
serve  a  copy  on  the  relevant  applicant(s) 
and/or  declarantCs)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  May  4, 1999,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  elective. 

Northeast  Utilities,  et  al.  (70-8875) 

Northeast  Utilities  {"Northeast"),  174 
Brush  Hill  Avenue,  West  Springfield, 
Massachusetts  01090-0010,  a  registered 
holding  company.  Northeast's  public 
utility  subsidiaries.  The  Connecticut 
Light  and  Power  Company,  107  Selden 
Street,  Berlin,  Connecticut  06037. 
Western  Massachusetts  Electric 
Company.  174  Brush  Hill  Avenue,  West 
Springfield,  Massachusetts  01090-0010, 
Holyoke  Water  Power  Company,  Canal 
Street,  Holyoke,  Massachusetts  01040, 
and  Public  Service  Company  of  New 
Hampshire  and  North  Atlantic  Energy 
Corporation  ("NAEC")  (collectively, 
"Utility  Subsidiaries"),  each  at  1000 
Elm  Street,  Manchester,  New  Hampshire 
03015,  and  Northeast's  nonutility 
subsidiaries,  NU  Enterprises,  Inc. 
("NUEI"),  Northeast  Generation  Service 
Company  ("NGS"),  Northeast 
Generation  Company  ("NGC"),  Select 
Energy,  Inc.  ("Select"),  and  Mode  1 
Communications,  Inc.  ("Mode  1") 
(collectively,  "Nonutility  Subsidiaries"), 
each  at  107  Selden  Street,  Berlin, 
Coimecticut  06037  (all  companies  being 
"Applicants"),  have  filed  a  post- 
effective  amendment  to  their 
application-declaration  filed  under 
sections  6(a),  7,  9(a),  10,  and  12(b)  of  the 
Act  and  rules  43, 45,  and  54  under  the 
Act. 

By  order  dated  November  12, 1998 
(HCAR  No.  26939)  ("November  1998 
Order"),  the  Commission  authorized, 
among  other  things:  (1)  The  formation 


and  financing  by  Northeast  of  NUEI  ^  to 
"through  multiple  subsidiaries,  engage 
in  a  variety  of  energy-related  and  other 
activities  and  acquire  and  manage 
nonnuclear  generating  plants",  and  (2) 
the  acquisition  by  NUEI  of  the  securities 
of  NGC,2.  NGS,3  HEC,  Inc.,  Select,  and 
Mode  1.  By  order  dated  November  20, 
1996  (HCAR  No.  26612)  and  subsequent 
supplemental  orders  ■•  (collectively, 
"Money  Pool  Orders"),  the  Commission 
authorized,  among  other  things,  the 
continued  use,  through  December  31, 
2000,  of  the  Northeast  Utilities  System 
Money  Pool  ("Money  Pool").  The 
Money  Pool  Orders  also  reserved 
jurisdiction  over  Money  Pool 
borrowings  by  PSNH  that  are 
attributable  to  contributions  by 
WMECO,  pending  the  approval  of  the 
Massachusetts  Department  of  Public 
Utilities. 

The  Applicants  now  request  that  the 
Nonutility  Subsidiaries  be  authorized  to 
participate  in  the  Money  Pool.  The 
Money  Pool  ciurenUy  consists 
principally  of  surplus  funds  that  may  be 
available  from  day  to  day  to  Northeast 
and  certain  of  its  subsidiaries.  In 
addition  to  surplus  funds,  funds 
borrowed  by  Northeast  (through  the 
issuance  of  short-term  notes,  by  selling 
commercial  paper  or  by  borrowing 
under  a  revolving  credit  facility— each 
transaction  as  authorized  by  prior 
Commission  order)  are  a  source  of  funds 
for  making  open  account  advances  to 
certain  of  Northeast's  subsidiaries 
through  the  Money  Pool.  In  addition  to 
the  subsidiaries  of  Northeast  which  are 
currenUy  authorized  to  be  potential 
recipients  of  these  open  accoimt 
advances,  the  Applicants  propose  that 
the  Nonutility  Subsidiaries  be 
authorized  to  receive  these  open, 
account  advances  from  Northeast.  It  is 
stated  that  Money  Pool  transactions  will 
be  designed  to  match,  on  a  daily  basis, 
the  available  cash  and  short-term 
borrowing  requirements  of  Northeast, 
the  Utility  Subsidiaries,  and,  it  is 
proposed,  the  Nonutility  Subsidiaries  in 
order  to  minimize  the  need  for  short- 
term  borrowings  by  the  Utility 
Subsidiaries  and  Nonutility  Subsidiaries 
from  external  sources.  Only  certain  of 
Northeast's  subsidiaries  are  now 


>  The  name  cited  in  the  November  1998  Order  is 
"NEWCO."  The  post-effective  amendment  states 
that  the  company  is  now  known  as  NUEI. 

'  The  name  cited  in  the  November  1998  Order  is 
"GENCO."  The  post-effective  amendment  states 
that  the  company  is  now  known  as  NGC. 

>  The  name  cited  in  the  November  1998  Order  is 
"Northeast  Generation  Services,  Inc."  The  post- 
effective  amendment  states  that  the  company  is 
now  known  as  NGS. 

*  See  Holding  Co.  Act  Release  Nos.  2666S  (Feb. 
11. 1997),  26692  (Mar.  25,  1997),  26721  (May  29, 
1997).  and  26816  (Jan.  16. 1998). 


authorized  to  borrow  through  the 
Money  Pool  from  the  proceeds  of 
external  borrowings  by  Northeast.  It  is 
proposed  that  the  Nonutility 
Subsidiaries  be  eligible  to  borrow 
through  the  Money  Pool  firom  the 
proceeds  of  external  borrowings  by 
Northeast.  It  is  stated  that,  among  other 
Northeast  subsidiaries,  the  Nonutility 
Subsidiaries  will  not  be  parties  to  the 
revolving  credit  facility  authorized  by 
prior  Commission  order.  Applicants 
further  propose  that  the  aggregate 
amount  of  short-term  debt  outstanding 
at  any  one  time  will  not  exceed  the 
following:  $75  million  for  NUEI;  $50 
million  for  Select;  and  $5  million  each 
for  NGC,  NGS,  and  Mode  1. 

Georgia  Power  Company  (7-M37) 

Georgia  Power  Company  ("Georgia 
Power"),  241  Ralph  McGill  Boulevard, 
N.E.,  AdanU,  Georgia  30308-3374,  a 
wholly  owned  subsidiary  of  the 
Southern  Company,  a  registered  holding 
company,  has  filed  an  application- 
declaration  imder  sections  9(a),  10  and 
12(d)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act"),  and  rules  44  and  54  under  the 
Act. 

Georgia  Power  proposes  to  convey  all 
of  its  rights,  tide  and  interests  in  and  to 
real  and  personal  property,  including 
engineering  drawings,  comprising  30 
distribution  and  transmission  substation 
facilities  ("(Borgia  Power  Substation 
Facilities")  to  Georgia  Transmission 
Corporation  ("GTC"),  an  electric 
membership  corporation.  In  exchange, 
GTC  will  convey  to  (Borgia  Power  all  its 
rights,  tide  and  interests  in  and  to  real 
and  personal  property  comprising  up  to 
four  distribution  and  transmission 
substation  fecihties  ("GTC's  Substation 
Facilities"),  an  exchange  equalization 
payment  of  $3,808,831,  and  an 
additional  payment  of  $560,000  to 
ensure  that  Georgia  Power  suffers  no 
after-tax  loss  on  the  exchange. 

Georgia  Power  states  that  the 
exchange  will  realign  its  and  GTC's 
interests  so  that  GTC  will  be  responsible 
for  the  operation  and  maintenance 
payments  for  fecilities  which 
principally  save  GTC's  load  and  Georgia 
Power  will  he  responsible  for  the 
operation  and  maintenance  for  fecilities 
which  principally  serve  its  load.  The  30 
substations  being  exchange  by  Georgia 
Power  represent  less  than  1%  of  Georgia 
Power's  total  substation  facilities  (based 
on  original  cost). 

Georgia  Power  will  obtain  from  its 
First  Mortgage  Bond  Trustee  a  release  of 
the  Georgia  Power  Substation  Facilities 
from  the  lien  of  Georgia  Power's  First 
Mortgage  Bond  Indenture.  GTC  will 
obtain  a  release  executed  by  SunTrust 
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Bank,  Atlanta,  as  Trustee  under  GTC 
Indenture  dated  as  March  1, 1997 
releasing  the  GTC  Substation  Facilities 
from  the  lien  of  said  Indenture. 

Georgia  Power  requests  authority  to 
consummate  the  transaction  at  any  time 
on  or  before  December  31, 1999  subject 
to  Georgia  Power's  and  GTC's  receiving 
the  requisite  approvals  of  all  applicable 
regulatory  agencies,  including  the 
Commission. 

Pennsylvania  Electric  Company  (70- 
94571 

Pennsylvania  Electric  Company 
("Penelec"),  2800  Pottsville  Pike, 
Reading,  Pennsylvania  19605,  an 
electric  utility  subsidiary  of  GPU,  Inc. 
("GPU"),  a  registered  holding  company, 
has  filed  a  declaration  imder  section 
12(d)  of  the  Act  and  rules  44  and  54 
imder  the  Act. 

Penelec  owns  a  twenty  percent 
undivided  ownership  interest  in  the 
Seneca  Pumped  Storage  Generating 
Station  ("Seneca"),  a  435  MW  pumped 
storage  station  generating  facility 
located  near  Warren,  Pennsylvania.  The 
other  eighty  percent  is  owned  by 
Cleveland  Electric  Illtmiinating 
Company,  a  utility  subsidiary  of 
FirstEnergy  Corp.  ("FistEnergy"),  and 
exempt  holding  company. 

Penelec  proposes  to  sell  its  interest  in 
Seneca  to  FE  Acquisition  Corp. 
("FEAC"),  a  wholly  owned,  special 
purpose  subsidiary  of  FistEnergy.  In  a 
purchase  and  sales  agreement  dated  as 
of  October  30, 1998  with  FEAC,  Penelec 
agreed  to  sell  its  interest  to  FEAC  for 
$43  million,  subject  to  certain 
adjustments.  Applicant  states  that  the 
purchase  price  was  determined  through 
a  competitive  auction  process. 

Penelec  intends  to  use  the  net 
proceeds  from  the  sale,  among  other 
things,  to  reduce  debt,  pay  dividends 
and/or  to  fund  or  offset  stranded  asset 
liabilities.^ 

Allegheny  Energy,  Inc.  (70-9459) 

Allegheny  Energy,  Inc.  ("Allegheny"), 
10435  Downsville  Pike,  Hagerstown, 
Maryland  21740,  a  registered  holding 
company,  has  filed  an  application- 
declaration  under  sections  6(a),  7,  9(A), 
10,  and  12(c)  of  the  Act  and  rules  42,  46, 
and  54  imder  the  Act. 

Allegheny  requests  authority  to  adopt 
and  implement  a  shareholder  rights 
plan  ("Plan")  and  enter  into  a  related 
agreement  creating  the  shareholder 
rights  ("Rights  Agreement").  The  Plan  is 
intended  to  maximize  shareholder  value 
by  reducing  the  risk  of  nonrealization  of 


^This  use  of  proceeds  is  mandated  by  an  order 
of  the  Pennsylvania  Public  Utilities  Commission, 
dated  October  16, 1998,  relating  to  the  sale  by 
Penelec  of  its  generation  assets. 


shareholder  value  due  to  opportunistic 
takeover  proposals.  Under  the  Plan,  the 
board  of  directors  of  Allegheny 
("Board")  would  declare  a  dividend  of 
one  right  ("Right")  for  each  outstanding 
share  of  Allegheny  common  stock,  par 
value  $1.25  per  share  ("Common 
Stock"),  payable  to  all  stockholders  of 
record  on  a  specified  record  date. 

Each  Right  would,  after  the  Rights 
become  exercisable,  entitle  the  holder  to 
purchase  from  Allegheny  one  share  of 
Common  Stock  at  a  price  to  be 
determined  by  the  Board,  subject  to 
adjustment  ("Exercise  Price").  The 
Rights  would  not  entitle  the  holders  to 
maJce  a  discounted  purchase  of  shares  of 
Common  Stock  or  the  common  stock  of 
the  person  acquiring  Allegheny  imtil  the 
occurrence  of  one  of  the  events 
described  below.  The  Rights  will  expire 
at  the  close  of  business  ten  years  from 
the  date  of  the  Rights  Agreement,  unless 
earlier  redeemed  or  exchanged  by 
Allegheny,  as  described  below. 

Until  the  earlier  of  two  dates 
described  below  ("Distribution  Date"), 
Rights  would  not  be  exercisable  and 
would  trade  with  the  outstanding  shares 
of  Common  Stock.  One  date  occurs 
when  the  Board  fixes  the  date  of  a 
public  announcement  that  a  person  or 
group  ("Acquiring  Person")  has 
acquired  beneficial  ownership  of  15% 
or  more  of  the  Common  Stock.  The 
second  date  occurs  ten  business  days 
(imless  extended  by  the  Board)  after  any 
person  or  group  has  commenced  a 
tender  or  exchange  offer  which  would, 
upon  its  consummation,  result  in  such 
person  or  group  becoming  an  Acquiring 
Person. 

After  the  Distribution  Date,  the 
holders  of  the  Rights  would 
immediately  have  the  right  to  receive, 
for  each  Right  exercised,  either  Common 
Stock  having  a  market  value  equal  to 
two  times  or  one  times  the  Exercise 
Price  then  in  effect,  depending  upon  the 
circumstances.  Under  certain 
circimistances  where  Allegheny  is 
acquired  in  a  business  combination 
transaction  with,  or  50%  or  more  of  its 
assets  or  earning  power  is  sold  or 
transferred  to,  another  person  or  entity 
("Acquiror"),  exercise  of  a  Right  will 
entitle  its  holder  to  receive  common 
stock  of  the  Acquiror  having  a  market 
value  to  two  times  the  Exercise  Price 
then  in  effect.  Rights  beneficially  owned 
by  any  Acquiring  Person  and  certain 
transferees  of  the  Acquiring  Person  will 
be  null  and  void. 

The  Rights  may  be  redeemed,  as  a 
whole,  at  the  discretion  of  the  Board,  at 
a  Redemption  Price  of  $0.01  per  Right, 
subject  to  adjustment,  which  will  be 
paid,  at  Allegheny's  option,  in  cash, 
shares  of  Common  Stock  or  other 


equivalent  Allegheny  securities,  at  any 
time  prior  to  the  close  of  business  on  the 
date  ihat  any  person  has  become  an 
Acquiring  Person. 

At  any  time  after  the  Distribution  Date 
and  prior  to  the  time  that  any  person 
(other  than  Allegheny  and  certain 
related  entities),  together  with  its 
affiliates  and  associates,  becomes  the 
beneficial  owner  of  50%  or  more  of  the 
outstanding  shares  of  Common  Stock, 
the  Board  may  direct  the  exchange  of 
shares  of  Common  Stock  for  all  of  the 
Rights  (other  than  Rights  which  have 
become  void)  at  the  exchange  ratio  of 
one  share  of  Common  Stock  per  Right, 
subject  to  adjustment. 

Tne  Exercise  Price  payable,  and  the 
number  of  shares  of  Common  Stock  (or 
other  securities,  as  the  case  may  be) 
issuable  upon  exercise  of  the  Rights.are 
subject  to  adjustment  from  time  to  time 
to  prevent  dilution  (i)  in  the  event  of  a 
stock  dividend  on,  or  a  subdivision  or 
combination  of,  the  Common  Stock,  or 
(it)  upon  the  distribution  to  holders  of 
the  Common  Stock  of  securities  or 
assets  (excluding  regular  periodic  cash 
dividends)  whether  by  dividend, 
reclassification,  recapitalization  or 
otherwise. 

The  terms  of  the  Rights  may  be 
amended  by  the  Board  (i)  prior  to  the 
Distribution  Date  in  any  manner  and  (ii) 
on  or  after  the  Distribution  Date  to  cure 
any  ambiguity,  to  correct  or  supplement 
any  provision  of  the  Rights  Agreement 
which  may  be  defective  or  inconsistent 
with  any  other  provisions,  or  in  any 
manner  not  adversely  affecting  the 
interests  of  the  holders  of  the  Rights 
generally. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  imder  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  99-9586  Filed  4-15-99;  8:45  am] 

BIUJNQ  CODE  WIO-OI-M 


SECURmES  AND  EXCHANGE 
COMMISSION 

Sunshin*  Act  MMtkigs 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Govenunent  in  the 
Simshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  April  19, 1999. 

Closed  meetings  will  be  held  on 
Monday,  April  19, 1999,  at  11:00  a.m. 
and  on  Wednesday,  April  21, 1999, 
following  the  11:00  a.m.  open  meeting. 
An  open  meeting  will  be  held  on 
Wednesday,  April  21, 1999,  at  11:00 
a.m. 
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Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  will  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b{c)(4),  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed 
meetings. 

Commissioner  Hunt,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meetings  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Monday,  April 
19, 1999,  at  11:00  a.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

Settlement  of  injimctive  actions. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
April  21,  1999,  at  11:00  a.m.,  v/ill  be: 

The  Commission  will  hear  oral 
argument  on  an  appeal  by  Warren 
Trepp,  formerly  the  head  high-yield 
bond  trader  at  Drexel  the  head  high- 
yield  bond  trader  at  Drexel  Bumham 
Lambert,  from  an  administrative  law 
judge's  initial  decision.  For  further 
information,  please  contact  John 
McCarthy  or  Andrew  Smith  at  (202) 
942-0950. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday, 
April  21, 1999,  following  the  open 
meeting  at  11:00  a.m.,  will  be: 

Post  oral  argument  discussion. 

Commissioner  Hunt,  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 


The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  February  14, 1999. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  99-9702  Filed  4-14-99;  1:21  p.m.) 
BHJJNG  CODE  mO-OI-M 


SOaAL  SECURITY  ADMINISTRATION 

Agency  kifonnation  CoNaction 
Activities:  Proposed  Request  and 
Comment  Reqiiest 

In  compliance  with  Public  Law  104- 
13,  the  Paperwork  Reduction  Act  of 
1995,  SSA  is  providing  notice  of  its 
information  collections  that  require 
submission  to  the  Office  of  Management 
and  Budget  (0MB).  SSA  is  soliciting 
comments  on  the  accuracy  of  the 
agency's  burden  estimate;  the  need  for 
the  information;  its  practical  utility; 
ways  to  enhance  its  quality,  utility  and 
clarity;  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

I.  The  information  collections  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  comments  and 
recommendations  regarding  the 
information  collections  would  be  most 
useful  if  received  by  the  Agency  within 
60  days  from  the  date  of  this 
publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  at  the  address  listed  at  the  end 
of  this  publication.  You  can  obtain  a 
copy  of  the  collection  instruments  by 
calling  the  SSA  Reports  Clearance 
Officer  on  (410)  965-4145,  or  by  writing 
to  him  at  the  address  listed  at  the  end 
of  this  publication. 

1 .  Application  for  Mother's  or  Father's 
Insurance  Benefits-0960-0003.  The 
information  collected  on  form  SSA-5  is 
used  by  the  Social  Security 
Administration  to  determine  an 
applicant's  eligibility  for  mother's  or 


father's  insurance  benefits.  The 
respondents  are  individuals  who  wish 
to  file  an  application  for  such  benefits. 

Number  of  Respondents:  50,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Average  Burden:  12,500 
hours. 

2.  Missing  and  Discrepant  Wage 
Reports  Letter  and  Questionnaires — 
0960-0432.  SSA  uses  the  information  on 
Forms  SSA-L93.  SSA-95  and  SSA-97 
to  secure  the  employer  information  now 
missing  from  its  records  (or  discrepant 
with  Internal  Revenue  Service  (IRS) 
records)  by  contacting  the  involved 
employers.  When  seciu^d,  SSA  will  be 
able  to  properly  post  the  employee's 
earnings  records.  Compliance  by 
employers  with  SSA  requests  will 
facilitate  proper  posting  of  employee's 
wage  records.  SSA  will  make  two  efforts 
to  obtain  wage  information  from  the 
employer,  before  the  case  is  turned  over 
to  the  IRS  for  penalty  assessments.  The 
respondents  are  employers  with  missing 
or  discrepant  wage  reports. 

Number  of  Respondents:  360.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Average  Burden:  180,000 
hours. 

3.  Medical  Report  on  Aduh  vrith 
Allegation  of  Human  Immune 
Deficiency  Virus  (HIV)  Infection  and 
Medical  Report  on  Child  with  Allegation 
of  HIV  Infection  0960-0500.  SSA  uses 
Forms  SSA-4814-F5  and  SSA-4815-F6 
to  obtain  information  from  a  medical 
source  concerning  an  individual  who 
has  filed  for  Supplemental  Security 
Income  (SSI)  disability  benefits  with  an 
allegation  of  HFV  infection.  The 
information  is  necessary  for  SSA  field 
office  personnel  to  determine  whether 
the  individual  meets  the  requirements 
for  a  presumptive  disability  payment. 
The  respondents  are  medical  sources  of 
individuals  who  apply  for  SSI  disability 
benefits. 


SSA-4814-F5 

46.200  

1   

10  minutes 

7,700  hours  


SSA-4815-F6 


Number  of  Respondents 

Frequency  of  Response  

Average  Burden  Per  Response 
Estimated  Average  Burden 


12,900. 

1. 

10  minutes. 

2,150  fKXjrs. 


4.  Self-Employment — (Cooperative 
Officer  Questionnaire— 0960-0487. 
Form  SSA-4184  is  used  by  SSA  to 
develop  earnings  and  to  corroborate  the 
claimant's  allegations  of  retirement 
when  the  claimant  is  self-employed  or 
a  corporate  officer.  The  respondents  are 


self-employed  individuals  and  corporate 
officers. 

Number  of  Respondents:  50,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 


Estimated  Average  Burden:  16,667 
hours. 

5.  Annual  Earnings  Test — Direct  Mail 
FoUow-Up  Program  Notices  ("Mid-Year 
Mailer" )--O960-O369.  As  part  of  the 
effort  to  reinvent  government,  in  1997, 
SSA  began  to  use  the  information 


18956 


Federal  Register /Vol.  64,  No.  73 /Friday,  April  16.  1999 /Notices 


reported  on  W-2's  and  self-employment 
tax  returns  to  adjust  benefits  imder  the 
earnings  test  rather  than  have 
beneficiaries  make  a  separate  report, 
which  often  showed  the  same 
information.  Since  SSA  eliminated  the 
aimual  report  forms,  the  Mid- Year 
Mailer  (Forms  SSA-L9778,  SSA-9779, 
SSA-9781)  has  become  an  even  more 
important  tool  in  helping  us  to  ensure 
the  correct  payment  of  Social  Security 
benefits.  The  Mid-Year  Mailer  is  used 
by  beneficiaries  to  update  their  current 
year  estimate  of  earnings  and  to  give 
SSA  an  estimate  of  earnings  for  the 
following  year. 

Number  of  Respondents:  400,000. 

Frequency  of  Response:  1. 

Avemge  Burden  Per  Response:  10 
minutes. 

Estimated  Average  Burden:  66,667 
hours. 

II.  The  information  collection  listed 
below  has  been  submitted  to  0MB  for 
clearance.  Written  comments  and 
recommendations  on  the  information 
collection  would  be  most  useful  if 
received  within  30  days  from  the  date 
of  this  publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  and  the  OMB  Desk  Officer  at  the 
addresses  listed  at  the  end  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  package  by  calling 
the  SSA  Reports  Clearance  Officer  on 
(410)  965-4145.  or  by  writing  to  him. 

Application  for  Benefits  Under  a  U.S. 
International  Social  Security 
Agreement— 0960-0448.  The 
information  collected  on  form  SSA— 
2490  is  used  by  SSA  to  determine  a 
claimant's  eligibility  for  U.S.  Social 
Security  benefits  under  the  provisions 
of  an  international  social  security 
agreement.  It  is  also  used  to  take  an 
application  for  benefits  from  a  foreign 
country  under  an  agreement.  The 
respondents  are  individuals  who  are 
applying  for  benefits  from  either  the 
United  States  and/or  a  foreign  country 
with  which  the  United  States  has  an 
agreement.  The  United  States  currently 
has  17  such  agreements. 

Number  of  Respondents:  20,000. 

Frequency  of  response:  1. 

Average  Burden  per  response:  30 
minutes. 

Estimated  Annual  Burden:  10.000 
hours. 

(SSA  Address) 

Social  Security  Administration, 
DCFAM.  Attn:  Frederick  W. 
Brickenkamp,  6401  Security  Blvd.,  1- 
A-21  Operations  Bldg.,  Baltimore, 
MD  21235 


(OMB  Address) 

Office  of  Management  and  Budget, 
OIRA,  Attn:  Lori  Schack,  New 
Executive  Office  Building,  Room 
10230,  725  17th  St.,  NW,  Washington, 
D.C.  20503 

Dated:  April  12, 1999. 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

(FR  Doc.  99-9481  Filed  4-15-99;  8:45  am] 

8ILUNG  CODE  4190-2»-U 

SOCIAL  SECURITY  ADMINISTRATION 

Government  Pension  Questionnaire — 
0960-0160— (SSA-3885);  Correction 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice;  Correction. 

SUMMARY:  The  Social  Security 
Administration  published  a  document 
in  the  Federal  Register  of  March  26, 
1999  concerning  the  submission  of  a 
request  for  comments  of  an  information 
collection  package  for  OMB  approval. 
The  document  contained  incorrect 
information  in  relation  to  the  number  of 
respondents  and  total  burden  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  SSA 
Reports  Clearance  Officer,  Frederick  W. 
Brickenkamp,  (410)  965-4145. 

Correction 

In  the  Federal  Register  of  March  26, 
1999,  in  FR,  Vol.  64,  No.  58,  on  page 
14782,  top  of  the  first  column,  correct 
the  Niunber  of  Respondents  and 
Estimated  Average  Burden  hours  to 
read: 

Number  of  Respondents:  76,000. 

Estimated  Average  Burden:  15,833 
hours. 

Dated:  April  9, 1999. 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

[FR  Doc.  99-9482  Filed  4-15-99;  8:45  am] 

WLUNG  CODE  4190-29-P 


DEPARTMENT  OF  STATE 

Bureau  of  Administration 
[Public  Notice  3018] 

Transfer  of  Arms  Control  and 
Disarmament  Agency's  Systems  of 
Records  to  the  Department  of  State 

AGENCY:  Bureau  of  Administration, 
Department  of  State. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Privacy  Act,  (5  U.S.C.  552a(e)(4))  this 


notice  describes  a  revision  to  the 
character  of  the  Arms  Control  and 
Disarmament  Agency's  ("ACDA") 
systems  of  records  upon  the 
consolidation  of  ACDA  and  tUe 
Department  of  State  as  mandated  by  the 
Foreign  Affairs  Agencies  Consolidation 
Act  of  1998. 

DATES:  Effective  April  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  P.  Grafeld,  Information  and 
Privacy  Coordinator  and  Director  of  the 
Office  of  Information  Resources 
Management  Programs  and  Services; 
Room  1239;  Department  of  State;  2201 
C  Street,  NW,  Washington,  DC  20520- 
1512,  (202)  647-6620. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Foreign  Affairs  Agencies  Consolidation 
Act  of  1998,  Public  Law  105-277,  ACDA 
and  the  Department  of  State  will  be 
consolidated  on  April  1, 1999.  As  part 
of  the  consolidation,  the  Department 
will  assume  custody  and  control  of 
systems  of  records  currently  maintained 
by  ACDA.  For  a  document  relating  to 
the  State  Department's  assumption  of 
control  over  these  systems  of  records, 
see  a  final  rule  published  elsewhere  in 
this  volume.  The  existence  and  distinct 
character  of  these  systems  will  not 
change  except  for  the  following  effective 
April  1,  1999: 

1.  The  agency  official  who  is 
responsible  for  access  to  the  systems  of 
records  is  Margaret  P.  Grafeld, 
Information  and  Privacy  Coordinator 
and  Director  of  the  Office  of  Information 
Resources  Management  Programs  and 
Services;  Room  1239;  Department  of 
State;  2201  C  Street,  NW,  Washington, 
DC  20520-1512,  (202)  647-6620. 

2.  The  procediires  whereby  an 
individual  can  be  notified  if  the  system 
of  records  contains  a  record  pertaining 
to  him  or  her  may  now  be  found  at  22 
CFR  part  171,  subpart  C.  These 
regulations  are  also  available  at  the 
Department's  website  located  at  http:// 
foia.state.gov. 

3.  The  procedures  whereby  an 
individual  can  be  notffied  at  his  or  her 
request  how  he  or  she  can  gain  access 
to  any  records  pertaining  to  him  or  her 
contained  in  the  system  of  records,  and 
how  he  or  she  can  contest  its  content 
may  now  be  foimd  at  22  CFR  part  171, 
subpart  C.  These  regulations  are  also 
available  at  the  Department's  website 
located  at  http://foia.state.gov. 

Dated:  March  30, 1999. 
Patrick  F.  Kennedy, 

Assistant  Secretary  for  the  Bureau  of 
Administration,  Department  of  State. 
(FR  Doc.  99-8292  Filed  4-15-99;  8:45  am] 

BILUNG  CODE  4710-OS-P 
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DEPARTMENT  OF  STATE 
[Public  Notic*  3029] 

Bureau  of  Political  Military  Affaira; 
Impoaition  of  Mlaaila  Proliferation 
Sanctiona  Againat  Entttiea  in  tlia 
Middle  Eaat,  Including  a  Ban  on 
Certain  U.S.  Government  Procurement 

AGENCY:  State. 
ACTION:  Notice. 

SUMMARY:  The  United  States 
Government  has  determined  that  certain 
entities  in  the  Middle  East  have  engaged 
in  missile  technology  proliferation 
activities  that  require  imposition  of 
sanctions  pursuant  to  the  Arms  Export 
Control  Act,  as  amended,  and  the  Export 
Administration  Act  of  1979,  as  amended 
(as  carried  out  imder  Executive  Order 
12424  of  August  19, 1994). 
EFFECTIVE  DATE:  March  23, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
General  Information:  Vann  H.  Van 
Diepen,  Office  of  Chemical,  Biological 
and  Missile  Nonproliferation,  Bureau  of 
Nonproliferation,  Department  of  State 
(202-647-1142).  For  information  on 
U.S.  procurement  bans:  Gladys  Gines, 
Office  of  the  Procurement  Executive, 
Department  of  State  (703-516-1691). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  73(a)(1)  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2797b(a)(l)), 
Section  llB(b)(l)  of  the  Export 
Administration  Act  of  1979,  as 
amended,  (50  U.S.C.  app.  2401b(b)(l)), 
as  carried  out  under  Executive  Order 
12924  of  August  19, 1994  (hereinafter 
cited  as  the  "Export  Administration  Act 
of  1979"),  and  Executive  Order  12851  of 
June  11, 1993,  the  United  States 
Government  has  determined  that  the 
following  foreign  persons,  ciirrently 
operating  in  the  Middle  East  region, 
have  engaged  in  missile  technology 
proliferation  activities  that  require  the 
imposition  of  the  sanctions  described  in 
Sections  73(a)(2)(A)  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2797b(a){2)(A) 
and  Sections  llB(b)(l)(B)(i)  of  the 
Export  Administration  Act  of  1979  (50 
U.S.C.  app.  2410b(b)(l)(B)(i))  on  these 
entities,  their  subunits  and  successors, 
effective  March  23, 1999: 

1.  Arab  British  Dynamics  (ABD); 

2.  Helwan  Machinery  and  Equipment 
Company;  and 

3.  Kader  Factory  for  Developed  Industries. 

Accordingly,  the  following  sanctions 
are  being  imposed  on  these  entities: 

(A)  Licenses  for  export  to  the  entities 
described  above  of  Missile  Technology 
Control  Regime  (MTCR)  equipment  or 
technology  controlled  pursuant  to  the  Export 
Administration  Act  of  1979  will  be  denied 
for  two  years; 


(B)  Licenses  for  export  to  the  entities 
described  above  of  Missile  Technology 
Control  Regime  (MTCR)  equipment  or 
technology  controlled  pursuant  to  the  Arms 
Export  Control  Act  will  be  denied  for  two 
years;  and 

(C)  No  United  States  Government  contracts 
relating  to  MTCR-controlled  equipment  and 
technology,  and  involving  the  entities 
described  above,  will  be  entered  into  for  two 
years. 

With  respect  to  items  controlled 
pursuant  to  the  Export  Administration 
Act  of  1979,  the  export  sanction  only 
applies  to  exports  made  pursuant  to 
individual  export  licenses. 

These  measures  shall  be  implemented 
by  the  responsible  agencies  as  provided 
in  Executive  Order  12851  of  Jime  11, 
1993. 

Dated:  April  8, 1999. 
Eric  D.  Newsom, 

Assistant  Secretary  of  State  for  Political 
Military  Affairs. 

[FR  Doc.  99-9576  Filed  4-15-99;  8:45  am) 
BILLMO  COOE  4710-2S-U 


OFFICE  OF  THE  UNTTEO  STATES 
TRADE  REPRESENTATIVES 

Generalized  Syatem  of  Preferencea 
(GSP);  Solicitation  of  Public 
Commenta  Relating  to  the 
Relnatatement  of  Mauritania 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  and  solicitation  of  public 
comment  with  respect  to  the  eligibility 
of  the  Mauritania  for  the  GSP  program. 

SUMMARY:  This  notice  announces  the 
solicitation  of  comments  related  to  the 
reinstatement  of  Mauritania  as  a 
beneficiary  developing  coimtry  under 
the  GSP  program.  Comments  should  be 
submitted  by  May  17, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  GSP 
Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  N.W.,  Room  518,  Washington, 
D.C.  20508.  The  telephone  nimiber  is 
(202)395-6971. 
SUPPLEMENTARY  INFORMATION: 
Mauritania  has  requested  that  it  be 
reinstated  as  an  eligible  country  under 
the  GSP  program.  Mauritania  was 
suspended  on  August  1, 1993  after  a 
review  by  the  Trade  Policy  Staff 
Committee  determined  that  it  did  not 
provide  for  the  right  of  association  nor 
prohibit  forced  or  compulsory  labor. 

Interested  parties  are  invited  to 
submit  comments  regarding  the 
eligibility  of  Matuitania  for 
redesignation  as  a  GSP  beneficiary 
developing  cotmtry.  Submission  of 
comments  must  be  made  in  English  in 


14  copies  to  the  Chairman  of  the  GSP 
Subcommittee,  Trade  Policy  Staff 
Committee,  and  be  received  in  Room 
518  at  600  17th  Street,  N.W., 
Washington,  D.C.  20508,  no  later  than  5 
p.m.  on  Monday,  May  17, 1999.  Except 
for  submissions  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6,  information  and  comments 
submitted  regarding  Mauritania  will  be 
subject  to  public  inspection  by 
appointment  with  the  staff  of  the  USTR 
Public  Reading  Room.  For  an 
appointment,  please  call  Ms.  Brenda 
Webb  at  202/395-6186.  If  the  document 
contains  business  confidential 
information,  14  copies  of  a 
nonconfidential  version  of  the 
submission  along  with  14  copies  of  the 
confidential  version  must  be  submitted. 
In  addition,  the  submission  should  be 
clearly  marked  "confidential"  at  the  top 
an  bottom  of  each  page  of  the  document. 
The  version  which  does  not  contain 
business  confidential  information  (the 
public  version)  should  also  be  clearly 
marked  at  the  top  and  bottom  of  each 
page  (either  "public  version"  or  "non- 
confidential"). 
Frederick  L.  Montgomery, 
Chairman.  Trade  Policy  Staff  Committee. 
(FR  Doc  99-9552  Filed  4-15-99;  8:45  am) 

BILLMG  CODE  3190-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Implementation  of  Tariff-Rate  Quota  for 
importa  of  Beef 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  USTR  has 
determined  that  New  Zealand,  pursuant 
to  its  request,  is  no  longer  a 
participating  country  for  purposes  of  the 
export  certification  program  for  imports 
of  beef  tmder  the  tariff-rate  quota. 
DATES:  The  action  is  effective  May  1, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Early,  Senior  Policy  Advisor 
for  Agricultural  Affairs,  Office  of  the 
United  States  Trade  Representative,  600 
17th  Street  NW,  Washington,  DC  20508; 
telephone:  (202)  395-9615. 
SUPPL£MENTARY  INFORMATION:  The 
United  States  maintains  a  tariff-rate 
quota  on  imports  of  beef  as  part  of  its 
implementation  of  the  Marrakesh 
Agreement  Establishing  the  World  Tmde 
Organization.  The  in-quota  quantity  of 
that  tariff-rate  quota  is  allocated  in  part 
among  a  ntmiber  of  coimtries.  As  part  of 
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the  administration  of  that  tariff-rate 
quota,  USTR  provided,  in  15  CFR  part 
2012,  for  the  use  of  export  certificates 
with  respect  to  imports  of  beef  from 
countries  that  have  an  allocation  of  the 
in-quota  quantity.  The  export 
certificates  apply  only  to  those  countries 
that  USTR  determines  are  participating 
countries  for  purposes  of  15  CFR  part 
2012.  USTR,  pursuant  to  an  earlier 
request  by  the  government  of  New 
Zealand,  previously  determined  that 
New  Zealand  was  a  participating 
country. 

The  government  of  New  Zealand  has 
now  requested  that,  effective  May  1, 
1999,  New  Zealand  no  longer  be 
considered  as  a  participating  coimtry  for 
purposes  of  the  export  certification 
program.  Accordingly,  USTR  has 
determined  that,  effective  May  1, 1999, 
New  Zealand  is  not  a  participating 
coimtry  for  purposes  of  15  CFR  part 
2012.  As  a  result,  imports  of  beef  from 
New  Zealand  will  no  longer  need  to  be 
accompanied  by  an  export  certificate  in 
order  to  qualify  for  the  in-quota  tariff 
rate. 

Charlene  BarsheCsky, 
United  States  Trade  Representative. 
(FR  Doc.  99-9553  Filed  4-15-99;  8:45  am] 
BILUNQ  CODE  319(M>1-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-1 999-5511] 

Great  Lakes  Pilotage  Advisory 
Committee;  Vacancies 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  applications. 

summary:  The  Coast  Guard  intends  to 
establish  the  Great  Lakes  Pilotage 
Advisory  Committee  (GLPAC)  and  is 
seeking  applications  for  appointment  to 
membership.  GLPAC  will  provide 
advice  and  make  recommendations  to 
the  Coast  Guard  on  regulations  and 
policies  on  the  pilotage  of  vessels  on  the 
Great  Lakes. 

DATES:  Applications  must  reach  the 
Coast  Guard  on  or  before  June  15, 1999. 
ADDRESSES:  You  may  request  an 
application  form  by  writing  to 
Commandant  (G-MW),  U.S.  Coast 
Guard,  2100  Second  Street  SW, 
Washington,  DC  20593-0001;  by  calling 
202-267-6164;  or  by  faxing  202-267- 
4700.  Submit  application  forms  to  the 
same  address.  This  notice  and  the 
application  form  are  available  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 


Frank  J.  Flyntz,  Executive  Director  of 
GLPAC,  or  Thomas  Lawler,  Assistant  to 
the  Executive  Director,  telephone  202- 
366-8981,  fax  202-366-7147. 
SUPPLEMENTARY  INFORMATION:  The  Great 
Lakes  Pilotage  Advisory  Committee 
(GLPAC)  will  be  a  Federal  advisory 
committee  constituted  under  5  U.S.C. 
App.  2.  It  will  terminate  on  September 
30,  2003,  unless  extended  by  Congress. 
GLPAC  will  provide  advice  and  make 
recommendations  on  Great  Lakes 
pilotage  to  the  Assistant  Commandant 
for  Marine  Safety  and  Environmental 
Protection.  It  may  advise,  consult  with, 
report  to,  and  make  recommendations  to 
the  Secretary  of  the  Department  of 
Transportation  on  matters  relating  to 
Great  Lakes  pilotage  and  may  make 
these  recommendations  available  to  the 
Congress. 

GLPAC  will  meet  at  the  call  of  the 
Secretary  at  least  once  a  year.  It  may 
also  meet  at  the  call  of  a  majority  of  its 
members.  Its  subcommittees  and 
working  groups  may  meet  to  consider 
specific  problems  as  required. 
The  Secretary  will  consider 
applications  for  seven  positions  that 
will  have  a  term  of  not  more  than  5 
years,  as  specified  by  the  Secretary. 
GLPAC  must  have- 
la)  Three  members  who  are  practicing. 
Great  Lakes  pilots  and  who  reflect  a 
regional  balance; 

(b)  One  member  who  represents  the 
interests  of  vessel  operators  that 
contract  for  Great  Lakes  pilotage 
services; 

(c)  One  member  who  represents  the 
interests  of  Great  Lakes  ports; 

(d)  One  member  who  represents  the 
interests  of  shippers  whose  cargoes  are 
transported  through  Great  Lakes  ports; 
and 

(e)  One  member  who  represents  the 
interests  of  the  general  public  and  who 
is  an  independent  expert  on  the  Great 
Lakes  maritime  industry. 

To  be  eligible,  applicants  must  have  at 
least  5  years  of  practical  experience  in 
maritime  operations.  All  members  serve 
at  their  own  expense  and  receive  no 
salary,  reimbursement  of  travel 
expenses,  or  other  compensation  from 
the  Federal  Government 

In  support  of  the  policy  of  the 
Department  of  Transportation  on  gender 
and  ethnic  diversity,  the  Coast  Guard 
encoiirages  applications  from  qualified 
women  and  members  of  minority 
groups. 

Applicants  selected  may  be  required 
to  complete  a  Confidential  Financial 
Disclosiu-e  Report  {OGE  Form  450). 
Neither  the  report  nor  the  information  it 
contains  may  be  released  to  the  public, 
except  vmder  an  order  issued  by  a 


Federal  court  or  as  otherwise  provided 
under  the  Privacy  Act  (5  U.S.C.  552a). 

Dated:  April  8, 1999. 

Joseph  ].  Angelo, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 

[FR  Doc.  99-9565  Filed  4-15-99;  8:45  am] 

BILUNG  CODE  4910-1S-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGDO  8-99-013] 

Houston/Gatveston  Navigation  Safety 
Advisory  Committee;  Vacancies 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  applications. 

SUMMARY:  The  U.S.  Coast  Guard  is 
seeking  applications  for  appointment  to 
membership  on  the  Houston/Galveston 
Navigation  Safety  Advisory  Committee 
(HOGANSAC).  HOGANSAC  provides 
advice  and  makes  recommendations  to 
the  Coast  Guard  on  matters  relating  to 
the  transit  of  vessels  and  products  to 
and  from  the  Ports  of  Galveston, 
Houston,  and  Texas  City,  and  through 
Galveston  Bay,  Texas. 
DATES:  Applications  must  reach  the 
Coast  Guard  on  or  befcwe  July  31, 1999. 
ADDRESSES:  You  may  request  an 
application  form  by  writing  to 
Commanding  Officer,  USCG  VTS 
Houston/Galveston,  P.O.  Box  545, 
Galena  Park,  TX  77547;  by  calling  713- 
671-5164;  or  by  faxing  713-671-5159. 
Submit  application  forms  to  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  CDR 
Paula  Carroll,  USCG,  Executive 
Secretary  of  HOGANSAC,  telephone 
713-671-5164. 
SUPPLEMENTARY  INFORMATION: 
HOGANSAC  is  a  Federal  advisory 
committee  constituted  under  5  U.S.C. 
App.  2.  This  committee  provides  local 
expertise  on  commimications, 
surveillance,  tiaffic  control,  anchorages, 
aids  to  navigation,  and  other,  related 
topics  dealing  with  navigation  safety  in 
the  Houston/Galveston  area  as  required 
by  the  Coast  Guard.  The  committee 
normally  meets  three  times  a  year  at 
various  locations  in  the  Houston/ 
Galveston  area.  Members  serve 
voluntarily,  without  compensation  from 
the  Federal  Government  for  salary, 
travel,  or  per  diem.  Term  of  membership 
will  be  for  two  years,  not  to  exceed  three 
years. 

The  Committee  consists  of  eighteen 
members  who  have  particular  expertise, 
knowledge,  and  experience  regarding 
the  transportation,  equipment,  and 


encourage! 
women  an 
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techniques  that  are  used  to  ship  cargo 
and  to  navigate  vessels  in  the  inshore 
and  the  offshore  waters  of  the  Gulf  of 
Mexico.  Vacancies  to  be  filled  are  for: 
(1)  Two  members  who  are  employed  by 
the  Port  of  Houston  Authority  or  have 
been  selected  by  that  entity  to  represent 
them;  (2)  two  members  who  are 
employed  by  the  Port  of  Galveston  or 
the  Texas  City  Port  Complex  or  have 
been  selected  by  those  entities  to 
represent  them;  (3)  two  members  from 
organizations  that  represent  shipowners, 
stevedores,  shipyards,  or  shipping 
organizations  domiciled  in  the  State  of 
Texas;  (4)  two  members  representing 
organizations  that  operate  tugs  or  barges 
that  use  the  port  facilities  at  Galveston, 
Houston,  and  Texas  City  Port  Complex; 
(5)  two  members  representing  shipping 
companies  that  transport  cargo  from  the 
Ports  of  Galveston  and  Houston  on 
liners,  break-bulk,  or  tramp-steamer 
vessels;  (6)  two  members  representing 
those  who  pilot  or  command  vessels 
that  use  the  Ports  of  Galveston  and 
Houston;  (7)  two  at-large  members  who 
may  represent  a  particular  interest 
group  but  who  use  the  port  facilities  at 
Galveston,  Houston,  and  Texas  City;  (8) 
one  member  representing  labor 
organizations  that  load  and  unload 
cargo  at  the  Ports  of  Galveston  and 
Houston;  (9)  one  member  representing 
licensed  merchant  mariners  other  than 
pilots,  who  perform  shipboard  duties  on 
vessels  that  use  the  port  facilities  of 
Galveston  and  Houston;  (10)  one 
member  representing  environmental 
interests;  and  (11)  one  member 
representing  the  general  public. 

In  support  of  the  policy  of  the 
Department  of  Transportation  on  gender 
and  ethnic  diversity,  the  Coast  Guard 
encourages  applications  from  qualified 
women  and  members  of  minority 
groups. 

Applicants  selected  may  be  required 
to  complete  a  Confidential  Financial 
Disclosure  Report  (OGE  Form  450). 
Neither  the  report  nor  the  information  it 
contains  may  be  released  to  the  public, 
except  under  an  order  issued  by  a 
Federal  court  or  as  otherwise  provided 
under  the  Privacy  Act  (5  U.S.C.  552a). 

Dated:  March  29, 1999. 
Paul  J.  PluU, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Eighth  Coast  Guard  District. 

[FR  Doc.  9»-9566  Filed  4-15-99;  8:45  am] 

BILUNG  CODE  4«10-15-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Joint  Special  Committee  182/ 
EUROCAE  Working  Group  48; 
Minimum  Operational  Performance 
Standards  (MOPS)  for  an  Avionics 
Computer  Resource 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
{SC)-182/ElJROCAE  Working  Group 
(WG)-48  meeting  to  be  held  May  11-13, 
1999,  starting  at  9:00  a.m.  The  meeting 
will  be  held  at  RTCA,  1140  Connecticut 
Avenue,  NW,  Suite  1020,  Washington, 
DC  20036. 

The  agenda  will  include:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Review  and  Approval  of  the  Agenda;  (3) 
Review  of  Meeting  Report:  Joint  RTCA 
SC-182/EUROCAE  WG-48  Meeting, 
March  ^11, 1999;  (4)  Disposition  of 
Ballot  Comments  on  MOPS  Draft 
Version  2.0;  (5)  Discuss  Policy  for 
Proprietary  References  in  RTCA 
Docimients  Regarding  ARINC 
Specification  653,  Standard  Software 
Application  Interface;  (6)  Finalize 
MOPS  version  3.0  and  recommend 
adoption  by  RTCA  and  EUROCAE;  and 
(7)  Chairman's  Remarks  on  Completion 
of  SC-182  and  WG-48  Activities. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW,  Suite  1020,  Washington,  DC, 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  April  9, 
1999. 

Janice  L.  Peten, 
Designated  Official. 

[FR  Doc.  99-9563  Filed  4-15-99;  8:45  am] 
BHXING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA;  special  committee  194;  ATM 
Data  Unit  Implementation 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  Special  Committee  194 
meeting  to  be  held  May  5-7, 1999, 


starting  at  9:00  a.m.  The  committee  has 
been  formed  to  produce  the  guidance 
and  performance  requirements 
necessary  to  implement  data  link  in  the 
U.S.  National  Airspace  System  (NAS), 
further  developing  work  resulting  bom 
the  FAA  Administrator's  NAS 
Modernization  Task  Force.  Attendance 
at  the  May  7  plenary  session  at  MITRE 
requires  prior  coordination,  which  will 
be  arranged  for  committed  registrants. 
Others  who  wish  to  attend  the  May  7 
meeting  need  to  provide  name  and 
company  affiliation  to  Ms.  Kathy 
Grover,  MITRE,  at  (703)  883-6638,  by 
April  30.  Locations  of  meetings  are 
provided  below. 

The  schedule  and  agenda  for  working 
group  meetings  will  be  as  follows: 

Wednesday,  May  5  (9:00  a.m.-5:00 
p.m.):  Working  Groups  (WG)-1,  3,  and 
4  will  meet  to  begin  formulation  of  work 
programs  and  schedules:  WG-1, 
Principles  of  Operation  and 
Implementation  Plan  (AMTI,  Inc., 
conference  rooms  A  and  B,  1284 
Maryland  Avenue,  SW.,  Washington, 
DC  20024);  WG-3,  Human  Factors 
(RTCA,  1140  Connecticut  Avenue,  NW., 
Washington  DC  20036);  WG-4,  Service 
Provider  Interface  (Conwal,  Inc.,  600 
Maryland  Avenue,  SW.,  Suite  400, 
Washington,  DC  20024.) 

Thursday,  May  6  (9:00  a.m.-5:00 
p.m.):  WG's  1-4  formulation  of  work 
programs  and  schedules  continues: 
WG-1,  Principles  of  Operation  and 
Implementation  Plan  (AMTI,  Inc., 
conference  rooms  A  and  B,  1284 
Maryland  Avenue,  SW.,  Washington, 
DC  20024);  WG-2,  Flight  Operations 
and  Air  Traffic  Management  Integration 
(ALPA,  1625  Massachusetts  Avenue, 
NW.,  8th  floor,  Washington.  DC);  WG- 
3,  Human  Factors  (RTCA,  1140 
Connecticut  Avenue,  NW.,  Washington, 
DC  20036);  WG-4,  Service  Provider 
Interface  (Conwal,  Inc.,  600  Maryland 
Avenue,  SW.,  Suite  400,  Washignton. 
DC  20024.) 

The  agenda  for  the  Plenary  meeting 
will  be  as  follows:  Friday,  May  7  (10:00 
a.m.-3:00  p.m.)  Plenary  (MITRE 
CAASD,  Wilson  Building,  Room  1B02, 
7600  Old  Springhouse  Road,  McLean, 
VA  22102):  (1)  Welcome  and 
Introductory  Remarks;  (2)  Working 
Group  Reports;  (3)  Review  Working 
Relationship  between  Special 
Committee  194  and  Special  Committee 
189/WG-53;  (4)  Other  Business;  (5) 
Summarize  Action  Items:  (6)  Dates  and 
Places  of  Future  Meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
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information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  (202)  833-9434 
(fax);  or  http://www.rtca.org  (web  site). 
Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
anytime. 

Issued  in  Washington,  DC,  on  April  9, 
1999. 

Janice  L.  Peters, 
Designated  Official. 
[FR  Doc.  99-9564  Filed  4-15-99;  8:45  am] 

BILUNG  CODE  4910-1 3-M 

DEPARTMEIfT  OF  TRANSPORTATION 

Federal  AviaMon  Administration 

The  Federal  Aviation  Administration 
(FAA)  Satellite  Operational 
Implementation  Team  (SOIT)  hosted 
forum  on  the  capabilities  of  the  Global 
Positioning  System  (GPS)/Wide  Area 
Augmentation  System  (WAAS)  and 
Local  Area  Augmentation  System 
(LAAS). 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  meeting. 

Name:  FAA  SOFT  Forum  on  GPS/ 
WAAS/LAAS  Capabilities. 

Time  and  Date:  9:00  a.m.-5:00  p.m., 
May  17-18,  1999. 

Place:  The  Holiday  Inn  Fair  Oaks 
Hotel,  11787  Lee  Jackson  Memorial 
Highway,  Fairfax,  Virginia  22033. 

Status:  Open  to  the  aviation  industry 
with  attendance  limited  to  space 
available. 

Purpose:  The  FAA  SOFT  will  be 
hosting  a  public  fonun  to  discuss  the 
FAA's  GPS  approvals  and  WAAS/LAAS 
operational  implementation  plans.  This 
meeting  will  be  held  in  conjunotion 
with  a  regularly  scheduled  meeting  of 
the  FAA  SOIT  and  in  response  to 
aviation  industry  requests  to  the  FAA 
Administrator.  Formal  presentations  by 
the  FAA  will  be  followed  by  a  question 
and  answer  session.  Those  planning  to 
attend  are  invited  to  submit  proposed 
discussion  topics. 

Registration:  Participants  are 
requested  to  register  their  intent  to 
attend  this  meeting  by  May  3, 1999. 
Names,  affiliations,  telephone  and 
facsimile  numbers  should  be  sent  to  the 
point  of  contact  listed  below. 

Point  of  Contact:  Registration  and 
submission  of  suggested  discussion 
topics  may  be  made  to  Mr.  Steven 
Albers,  phone  (202)  267-7301,  fax  (202) 
267-5086,  or  email  at 
steven.CTR.albers@faa.gov. 


Issued  in  Washington,  DC  on  March  22, 
1999. 

Hank  Cabler, 
SOIT  Co-chairman. 
[FR  Doc.  99-9562  Filed  4-15-99;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-9»-5500] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1990- 
1998  Yamaha  Virago  Motorcycles  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1990-1998 
Yamaha  Virago  motorcycles  are  eligible 
for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1990-1998 
Yamaha  Virago  motorcycles  that  were 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATE:  The  closing  date  for  comments  on 
the  petition  is  May  17, 1999. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  mmiber, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm]. 

FOR  FURTHER  INFORMATION  COffTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Comphance.  NHTSA  (202-366- 
5306). 
SUPPLEMEKTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 


into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports  of  Lansdale. 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
non-U.S.  certffied  1990-1998  Yamaha 
Virago  motorcycles  are  eUgible  for 
importation  into  the  United  States.  The 
vehicles  which  Champagne  believes  are 
substantially  similar  are  1990-1998 
Yamaha  Virago  motorcycles  that  were 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  their  manufacturer  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certffied  1990-1998 
Yamaha  Virago  motorcycles  to  their  U.S. 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified 
1990-1998  Yamaha  Virago  motorcycles, 
as  onginally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  maimer  as  their 
U.S.  certified  coimterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specffically,  the  petitioner  claims  that 
non-U.S.  certified  1990-1998  Yamaha 
Virago  motorcycles  are  identical  to  their 
U.S.  certified  counterparts  with  respect 
to  compliance  with  Standard  Nos.  106 
Brake  Hoses,  111  Rearview Mirrors,  116 
Brake  Fluid.  119  New  Pneumatic  Tires 
for  Vehicles  other  than  Passenger  Cars, 
and  122  Motorcycle  Brake  Systems. 

Petitioner  additionally  contends  that 
the  vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standard, 
in  the  manner  indicated: 
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Standard  No.  108  Lamps,  Reflective 
Devices,  and  Associated  Equipment:  (a) 
installation  of  U.S. -model  head  lamp 
assemblies;  (b)  installation  of  U.S.- 
model  reflectors  on  vehicles  that  are  not 
already  so  equipped. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars;  installation  of  a  tire  information 
label. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  installation  of  a  U.S.- 
model  speedometer  calibrated  in  miles 
per  hour. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate  will 
be  affixed  to  the  vehicle  to  meet  the 
requirements  of  49  CFR  part  565. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  12, 1999. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  99-9543  Filed  4-15-99;  8:45  am] 
BIUJNQ  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Administration 

[Docket  No.  NHTSA-99-5499] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1992- 
1994  Mercedes-Benz  400SE  Passenger 
Cars  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1992-1994 
Mercedes-Benz  400SE  passenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  the  1992-1994 
Mercedes-Benz  400SE  that  was  not 


originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
.and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  May  17, 1999. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  nimiber, 
and  be  submitted  to:  Docket 
Management,  Room  PL-40a,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hoius  are  from  9  am  to 
5  pm]. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATKM: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  ds  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
afi'ords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Roister. 

Champagne  Imports  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1992-1994  Mercedes-Benz  400SE 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  Champagne  believes  is 


substantially  similar  is  the  1992-1994 
Mercedes-Benz  500SEL  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufacturer,  Daimler  Benz,  A.G., 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  1992-1994  Mercedes- 
Benz  400SE  to  the  1992-1994  Mercedes- 
Benz  500SEL,  and  foimd  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1992-1994  Mercedes-Benz  400SE.  as 
originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  the 
1992-1994  Mercedes-Benz  500SEL,  or  is 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1992-1994 
Mercedes-Benz  400SE  is  identical  to  the 
1992-1994  Mercedes-Benz  500SEL  with 
respect  to  compliance  with  Standard 
Nos.  102  Transmission  Shift  Lever 
Sequence  *  *  *,103  Defrosting  and 
Defogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  207  Seating  Systems, 
209  Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U.S.  certified  1992-1994 
Mercedes-Benz  400SE  complies  with 
the  Biunper  Standard  found  in  49  CFR 
part  581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Bi^e"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/ odometer  bom 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies  that  incorporate  headlamps 
with  £)OT  markings;  (b)  installation  of 
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U.S.-model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies;  (d) 
installation  of  a  center  high  mounted 
stop  lamp  if  the  vehicle  is  not  already 
so  equipped. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Minor: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  206  Door  Locks  and 
Door  Retention  Components: 
replacement  of  the  rear  door  locks  and 
rear  door  locking  buttons  with  U.S.- 
model  components. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver's 
side  air  bag  and  knee  bolster  in  1992 
and  1993  models,  and  the  driver's  and 
passenger's  side  air  bags  and  knee 
bolsters  in  1994  models  with  U.S.- 
model  components  if  the  vehicle  is  not 
already  so  equipped.  The  petitioner 
states  that  the  vehicles  are  equipped 
with  combination  lap  and  shoulder 
restraints  that  adjust  by  means  of  an 
automatic  retractor  and  release  by 
means  of  a  single  push  button  at  both 
front  designated  seating  positions,  with 
combination  lap  and  shoulder  restraints 
that  release  by  means  of  a  single  push 
button  at  both  rear  outboard  designated 
seating  positions,  and  with  a  lap  belt  at 
the  rear  center  designated  seating 
position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Petitioner  states  that  non-U.S. 
certified  1992-1994  Mercedes-Benz 
400SE  will  be  inspected  prior  to 
importation  to  ensure  that  requisite 
parts  are  marked  in  compliance  with  the 
Theft  Prevention  Standard  found  in  49 
CFR  Part  541. 


The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicle  to  meet 
the  requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  12, 1999. 
Mariljrnne  )acobs. 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  99-9544  Filed  4-15-99;  8:45  am] 

BILUNG  C0D€  4910-59-P     . 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-5498] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1997 
Chevrolet  Astro  Vans  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1997 
Chevrolet  Astro  Vans  are  eligible  for 
importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1997 
Chevrolet  Astro  Vans  manufactured  for 
sale  in  the  Middle  East  that  were  not 
originally  manufactiired  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  sale  in  the  United 
States  and  that  were  certified  by  their 
manufactiu'er  as  complying  with  the 


safety  standards,  and  (2)  they  are 

capable  of  being  readily  altered  to 

conform  to  the  standards. 

DATES:  The  closing  date  for  comments 

on  the  petition  is  May  17, 1999. 

ADDRESSES:  Comments  should  refer  to 

the  docket  number  and  notice  number, 

and  be  submitted  to;  Docket 

Management,  Room  PL-401,  400 

Seventh  St.,  SW,  Washington,  DC 

20590.  [Docket  hours  are  from  9  am  to 

5  pm]. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Entwistle,  Office  of  Vehicle 

Safety  Compliance,  NHTSA  (202-366- 

5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactiu^d  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  imder  49  U.S.C.  §  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston,  Texas 
("Wallace")  (Registered  Importer  90- 
005)  has  petitioned  NHTSA  to  decide 
whether  a  1997  Chevrolet  Astro  Van 
manufactured  for  sale  in  the  Middle 
East  is  eligible  for  importation  into  the 
United  States.  The  vehicle  which 
Wallace  believes  is  substantially  similar 
is  the  1997  Chevrolet  Astro  Van  that 
was  manufactured  for  sale  in  the  United 
States  and  certified  by  its  manufacturer, 
General  Motors  Corporation,  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1997 
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Chevrolet  Astro  Van  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Wallace  submitted  information  with 
its  petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1997  Chevrolet 
Astro  Van,  as  originally  manufact\ired, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  coimterpart,  or  is 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1997  Chevrolet 
Astro  Van  is  identical  to  its  U.S. 
certified  counterpart  with  respect  to 
compliance  with  Standards  Nos.  101 
Controls  and  Displays,  102 
Transmission  Shift  Lever  Sequence 
*  *  *,  103  Defrosting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems.  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  113  Hood 
Latch  Systems,  116  Brake  Fluid,  118 
Power  Operated  Window  Systems,  119 
New  Pneumatic  Tires  for  Vehicles  other 
than  Passenger  Cars,  124  Accelerator 
Control  Systems,  201  Occupant 
Protection  in  Interior  Impact,  202  Head 
Restraints,  203  Impact  Protection  for  the 
Driver  from  the  Steering  Control  System, 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  208 
Occupant  Crash  Protection,  209  Seat 
Belt  Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
214  Side  Impact  Protection,  216  Roof 
Crush  Resistance,  219  Windshield  Zone 
Intrusion,  301  Fuel  System  Integrity,  and 
302  Flammability  of  Interior  Materials. 

Additionally,  me  petitioner  states  that 
the  non-U.S.  certified  1997  Chevrolet 
Astro  Van  complies  with  the  Bumper 
Standard  found  in  49  CFR  part  581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 
replacement  of  the  tail  light  assemblies 
with  U.S.-model  components  that 
incorporate  rear  sidemarkers. 

Standard  No.  Ill  Rearview Mirror: 
inscription  of  the  required  warning 
statement  in  the  passenger  side  rearview 
mirror. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  device  that 
activates  when  the  key  is  left  in  the 
ignition  and  the  driver's  door  is  opened. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 
Passenger  Cars:  installation  of  a  tire 
information  placard. 


The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicles  to  meet 
the  requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  nvunber  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW,  Washington.  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm].  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  wiU  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  12, 1999. 
MarilyBoe  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  99-9545  Filed  4-15-99;  8:45  am] 

BILUNO  CODE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminiatoatlon 


[Docket  No.  NHTSA-99-5507] 

Notice  of  Receipt  of  Petition  for 
Decision  that  Nonconforming  1990- 
1999  Nissan  GTS  and  GTR  Passenger 
Cars  Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Request  for  comments  on 
petition  for  decision  that 
nonconforming  1990-1999  Nissan  GTS 
and  GTR  passenger  cars  are  eUgible  for 
importation. 

summary:  This  notice  requests 
comments  on  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  for  a  decision 
that  a  1990-1999  Nissan  GTS  and  GTR 
passenger  cars  that  were  not  originally 
manufactured  to  comply  with  aU 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  have 
safety  features  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  such  standards. 


DATES:  The  closing  date  for  comments 
on  the  petition  is  May  17, 1999. 
ADDRESSES:  Comments  should  refer  to 
the  docket  ntunber  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  (Docket  hours  are  from  9  am  to 
5  pm). 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPt^MENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactxu^  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  §  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards.  Where  there  is 
no  substantially  similar  U.S.-certffied 
motor  vehicle,  49  U.S.C.  30141(a)(1)(B) 
permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as 
NHTSA  decides  to  be  adequate. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Motors  of  Baltimore,  Maryland 
(Registered  Importer  No.  R-90-006)  has 
petitioned  NHTSA  to  decide  whether 
1990-1999  Nissan  GTS  and  GTR 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  J.K. 
contends  that  these  vehicles  are  eligible 
for  importation  under  49  U.S.C. 
30141(a)(1)(B)  because  they  have  safety 
features  that  comply  with,  or  are 
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capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards. 

Specifically,  the  petitioner  claims  that 
1990-1999  Nissan  GTS  and  GTR 
passenger  cars  have  safety  features  that 
comply  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *.  (based  on  comparison  of 
components  to  those  on  similar  U.S.- 
certified  models,  such  as  the  Nissan 
300ZX  Turbo).  103  Defrosting  and 
Befogging  Systems  (based  on 
engineering  analysis  and  comparison  of 
components  to  those  on  similar  U.S.- 
certified  models,  such  as  the  Nissan 
300ZX  and  300ZX  Turbo).  104 
Windshield  Wiping  and  Washing 
Systems  (based  on  engineering  analysis 
and  comparison  of  components  lo  those 
on  similar  U.S.-certified  models,  such  as 
the  Nissan  240SX.  300ZX,  300ZX  Turbo, 
and  Maxima).  105  Hydraulic  Brake 
Systems  (based  on  engineering  analysis 
and  comparison  of  components  to  those 
on  similar  U.S.-certified  models,  such  as 
the  Nissan  300ZX  and  Maxima).  106 
Brake  Hoses  (based  on  comparison  of 
components  to  those  on  similar  U.S.- 
certified  models  and  on  visual 
inspection  of  certification  markings). 
109  New  Pneumatic  Tires  (based  on 
visual  inspection  of  certification 
markings).  113  Hood  Latch  Systems 
(based  on  comparison  of  components  to 
those  on  similar  U.S.-certified  models. 
such  as  the  Nissan  300  ZX  Turbo),  116 
BraJte  Fluids  (based  on  visual  inspection 
of  certification  markings),  124 
Accelerator  Control  Systems  (based  on 
engineering  analysis  and  comparison  of 
components  to  those  on  similar  U.S.- 
certified  models,  such  as  the  Nissan 
300ZX  Turbo,  which  also  utilize  dual 
retiim  springs,  either  of  which  is 
capable  of  closing  the  throttle  when  the 
other  is  disconnected),  202  Head 
Restraints  (based  on  test  data),  203 
Impact  Protection  for  the  Driver  from 
the  Steering  Control  System  (based  on 
test  data),  204  Steering  Control 
Rearward  Displacement  (based  on  test 
data),  205  Glazing  Materials  (based  on 
comparison  of  components  to  those  on 
similar  U.S.-certified  models  and  on 
visual  inspection  of  certification 
markings),  206  Door  Locks  and  Door 
Retention  Components  (based  on  test 
data),  209  Seat  Belt  Assemblies  (based 
on  comparison  of  components  to  those 
on  similar  U.S.-certified  models  and  on 
visual  inspection  of  certification 
markings),  216  Roof  Crush  Resistance 
(based  on  comparison  of  roof  structiire 
to  that  of  similar  U.S.  certified  models, 
such  as  the  Nissan  300  ZX,  and  on 
engineering  analysis),  219  Windshield 
Zone  Intrusion  (based  on  test  data),  and 


302  Flammability  of  Interior  Materials 
(based  on  comparison  of  components  to 
those  on  similar  U.S.-certified  models). 

Petitioner  also  states  that  based  on 
engineering  analysis  the  1990-1999 
Nissan  GTS  and  GTR  passenger  cars 
comply  with  the  Bumper  Standard 
found  at  49  CFR  part  581.  The  petitioner 
observes  that  the  bumpers  are  of  a 
customary  plastic/nylon  design 
impregnated  with  body  color  and  that 
they  are  mounted  with  high  energy 
absorption  components. 

The  petitioner  also  contends  that 
1990-1999  Nissan  GTS  and  GTR 
passenger  cars  are  capable  of  being 
altered  to  comply  with  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  EGE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  speedometer/ 
odometer  calibrated  in  miles  per  hour. 
Petitioner  states  that  it  is  also  silk 
screening  its  own  custom  faces  to  meet 
the  standard.  Petitioner  further  states 
that  the  remaining  controls  and  displays 
are  identical  to  those  foimd  on  similar 
U.S.-certified  models,  such  as  the 
Nissan  300ZX. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamps 
and  front  sidemarker  lights;  (b) 
installation  of  U.S.-model  rear 
sidemarker  lights  and  reflectors;  (c) 
installation  of  a  high  mounted  stop 
lamp,  if  the  vehicle  is  not  already  so 
equipped.  The  petitioner  asserts  that  the 
tail  lamp  assemblies  meet  the  standard 
in  all  respects. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard.  Petitioner  states  that  the  rims 
that  are  equipped  on  the  vehicle  have 
DOT  certification  markings  and  are 
identical  to  those  found  on  similar  U.S.- 
certified  models,  such  as  the  Nissan 
300ZX  Turbo. 

Standard  No.  Ill  Rearview Mirrors: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  U.S.-model  warning 
buzzer  in  the  steering  lock  electrical 
circuit  on  all  models  and  installation  of 
a  U.S.-model  seatbelt  warning  system  on 
1990-1993  models.  Petitioner  states  that 
the  components  installed  on  GTS 
models  will  be  identical  to  those  found 
on  the  Nissan  Maxima,  and  the 
components  instaUed  on  GTR  models 
will  be  identical  to  those  found  on  the 
Nissan  300ZX  Turbo. 

Standard  No.  118  Power-Operated 
Window  Systems:  installation  of  a  relay 
(identical  to  that  found  on  the  Nissan 


300ZX)  in  the  power  window  system  of 
1990-1993  models  so  that  the  window 
transport  is  inoperative  when  the 
ignition  is  switched  off.  Petitioner  states 
that  1994-1999  models  are  already 
equipped  with  this  component. 

Standard  No.  201  Occupant 
Protection  in  Interior  Impact:  The 
petitioner  states  that  the  vehicle  will 
meet  the  standard  with  structural 
modifications  to  the  dash  area  of  the 
vehicles  that  are  more  fully  described  in 
a  submission  for  which  a  pending 
request  for  confidentiality  has  been  filed 
by  petitioner  with  NHTSA's  Office  of 
Chief  Counsel  under  49  CFR  part  512. 

Standard  No.  207  Seating  Systems: 
The  petitioner  states  that  the  vehicle 
will  meet  the  standard  with  structural 
modifications  to  the  seat  frames  that  are 
more  fully  described  in  a  submission  for 
which  a  pending  request  for 
confidentiality  has  been  filed  by 
petitioner  with  NHTSA's  Office  of  Chief 
Counsel  under  49  CFR  part  512. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  replacement  of  the 
driver's  side  airbag  on  1990-1993 
models,  and  the  driver's  and  passenger's 
side  airbags  on  1994-1999  models  with 
components  manufactured  to 
petitioner's  specifications  based  on 
static  and  dynamic  test  results,  that  are 
more  fully  described  in  a  submission  for 
which  a  pending  request  for 
confidentiality  has  been  filed  by 
petitioner  with  NHTSA's  Office  of  Chief 
Counsel  under  49  CFR  part  512;  (b) 
installation  of  an  airbag  warning  label 
on  each  sun  visor.  Petitioner  states  that 
the  vehicle  is  equipped  with  a  seatbelt 
warning  lamp  and  buzzer  that  are 
identical  to  components  foimd  on 
similar  U.S.-certified  models.  The 
petitioner  also  states  that  the  vehicles 
are  equipped  with  combination  lap  and 
shoulder  restraints  that  adjust  by  means 
of  an  automatic  retractor  and  release  by 
means  of  a  single  push  button  at  all 
fi'ont  and  rear  designated  seating 
positions. 

Standard  No.  210  Seat  Belt  Assembly 
Anchorages:  The  petitioner  states  that 
the  vehicle  will  meet  the  standard  with 
structural  modifications  at  seat  belt 
assembly  anchorage  points  that  are  more 
fully  described  in  a  submission  for 
which  a  pending  request  for 
confidentiality  has  been  filed  by 
petitioner  with  NHTSA's  Office  of  Chief 
Counsel  under  49  CFR  part  512. 

Standard  No.  212  Windshield 
Retention:  application  of  adhesives  to 
the  windshield's  edges. 

Standard  No.  214  Side  Impact 
Protection:  The  petitioner  states  that  the 
vehicle  will  meet  the  standard  with 
structural  modifications  that  are  more 
fully  described  in  a  submission  for 
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which  a  pending  request  for 
confidentiality  has  been  filed  by 
petitioner  with  NHTSA's  Office  of  Chief 
Counsel  under  49  CFR  part  512. 

Standard  No.  301  Fuel  System 
Integrity:  The  petitioner  states  that  the 
vehicle  will  meet  the  standard  with  fuel 
system  modifications  made  in 
conjunction  with  those  necessary  to 
meet  Environmental  Protection  Agency 
(EPA)  requirements  that  are  more  fully 
described  in  a  submission  for  which  a 
pending  request  for  confidentiality  has 
been  filed  by  petitioner  with  NHTSA's 
Office  of  Chief  Coimsel  under  49  CFR 
part  512.  The  petitioner  further  states 
that  it  conducted  dynamic  tests  that 
demonstrate  the  vehicle's  compliance 
with  the  standard. 

The  petitioner  additionally  states  that 
a  vehicle  identification  number  (VDM) 
plate  must  be  attached  to  the  left 
windshield  post  and  a  reference  and 
certification  label  must  be  added  in  the 
left  front  door  post  area  to  meet  49  CFR 
part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  niunber  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  will  be  published 
in  the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Authority:  49  U.S.C.  §  30141(a)(1)(B)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on  April  12, 1999. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  99-9546  Filed  4-15-99;  8:45  am] 

BHJJNG  CODE  4S10-SB-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33722] 

Brandywbte  Valley  Railroad 
Company— Modified  Rail  Certificate 

On  March  17, 1999,  Brandywine 
Valley  Railroad  Company  (Brandywine), 
filed  a  notice  for  a  modified  certificate 
of  public  convenience  and  necessity 
imder  49  CFR  1150,  Subpart  C,  Modified 


Certificate  of  Public  Convenience  and 
Necessity,  to  operate  the  following  lines 
of  railroad:  (a)  between  milepost  12.7  at 
the  Delaware/Pennsylvania  state  line 
and  milepost  30.29  at  Modena,  PA,  a 
distance  of  17.59  miles;  and  (b)  between 
milepost  18.0  at  Wawa,  PA,  and 
milepost  54.50  at  the  Pennsylvania/ 
Maryland  state  line  near  Sylmar,  MD,  a 
distance  of  36.50  miles.' 

The  lines  of  railroad  are  owned  by  the 
Pennsylvania  Department  of 
Transportation  (PennDOT)  and  by  the 
Southeastern  Pennsylvania 
Transportation  Authority  (SEPTA), 
respectively.  The  lines  were  not 
included  in  the  final  system  plan  at  the 
time  the  Consolidated  Rail  Corporation 
was  formed  and,  as  such,  were 
authorized  to  be  abandoned  without 
further  approval  of  the  Interstate 
Commerce  Commission  (ICC)  pursuant 
to  the  Railroad  Revitalization  and 
Regulatory  Reform  Act  of  1976,  Pub.  L. 
No.  94-210.  PennDOT  acquired  its  line 
segment  from  the  trustees  of  the  Reading 
Railroad,  while  SEPTA  acquired  its 
segment  from  the  trustees  of  the  Penn 
(Central  Transportation  Company,  after 
the  respective  lines  were  abandoned  in 
1976. 

Brandywine  states  that,  when  the 
notice  was  filed,  the  lines  were  being 
operated  by  the  Delaware  Valley 
Railroad  Company  (DV)  under  an 
arrangement  with  PennDOT  pursuant  to 
a  modified  certificate.  Brandywine 
further  states  that  PennDOT  gave  DV  a 
notice  of  termination  (in  December 
1998,  according  to  Brandywine) 
effective  March  19,  1999,  and  DV 
stopped  operating  on  that  date. 
PennDOT  contracted  with  Brandywine 
to  assume  operations,  which  began  on 
March  22, 1999.^  Under  an  interim 
operating  agreement  between 
Brandywine  and  PennDOT,  service  is  to 
be  provided  by  Brandywine  until 
September  30, 1999.^ 

"The  rail  segment  qualifies  for  a 
modified  certificate  of  public 


■  In  a  decision  served  March  26, 1999,  the  Board's 
Chairman  denied  a  petition  filed  March  19, 1999. 
by  the  Delaware  Valley  Railroad  Company  (DV),  the 
former  operator  of  the  line,  to  stay  the  effectiveness 
of  this  notice.  Under  our  rules,  carriers  can  begin 
operating  immediately  on  the  filing  of  the  notice. 
49  CFR  1150.23(a). 

^On  March  23, 1999,  Brandywine  filed  a  petition 
for  prescription  of  alternative  rail  service  under  49 
CFR  part  1146  over  a  line  of  track  owned  by  the 
Wilmington  and  Northern  Railroad  Company  and 
operated  by  DV  as  a  designated  operator  between 
milepost  12.7  at  the  Delaware/Pennsylvania  border 
and  milepost  2.9  at  Elsmere  )ct.,  DE.  See 
Brandywine  Valley  Railroad  Company — Petition  for 
Prescription  of  Alternative  Rail  Service — Line 
Operated  by  Delaware  Valley  Railway  Company, 
STB  Finance  Docket  No.  33732.  That  petition  will 
be  addressed  in  a  separate  Board  decision. 

'  Brandywine  is  also  negotiating  to  purchase  the 
line. 


convenience  and  necessity.  See 
Common  Carrier  Status  of  States,  State 
Agencies  and  Instrumentalities  and 
Political  Subdivisions,  Finance  Docket 
No.  28990  (ICC  served  July  16,  1981). 

Brandywine  indicates  that  no  subsidy 
is  involved  and  that  there  are  no 
preconditions  for  shippers  to  meet  in 
order  to  receive  rail  service. 

This  notice  v\rill  be  served  on  the 
Association  of  American  Railroads  (Car 
Service  Division)  as  agent  for  all 
railroads  subscribing  to  the  car-service 
and  car-hire  agreement:  Association  of 
American  Railroads,  50  F  Street,  NW, 
Washington,  DC  20001;  and  on  the 
American  Short  Line  Railroad 
Association:  American  Short  Line 
Raifroad  Association.  1120  G  St.,  NW, 
Suite  520,  Washington,  DC  20005. 

Decided:  April  13, 1999. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  99-9701  Filed  4-15-99;  8:45  am] 

8ILUNG  COOE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Hnance  Docket  No.  33652] 

Union  Pacific  Railroad  Company — 
Acquisition  and  Operation 
Exemption — Mid  Michigan  Railroad, 
Inc. 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10502,  the 
Board  is  granting  a  petition  for 
exemption  from  the  prior  approval 
requirements  of  49  U.S.C.  11323-25 
filed  by  Union  Pacific  Railroad 
Company  for  its  acquisition  of  the 
107.3-mile  line  of  railroad  owned  by 
Mid  Michigan  Railroad,  Inc.,  between 
Saint  Joseph,  MO,  and  Upland,  KS, 
subject  to  employee  protective  and 
environmental  conditions. 

DATES:  This  exemption  was  effective  on 
April  13, 1999.  Petitions  to  reopen  must 
be  filed  by  May  5, 1999. 
ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  the  exemption 
granted  in  STB  Finance  Docket  No. 
33652  must  be  filed  with  the  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  all 
pleadings  must  be  served  on  appUcant's 
representative,  Joseph  D.  Anthofer,  1416 
Dodge  Street,  #830,  Omaha,  N£  68179. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Beryl  Gordon  (202)  565-1600.  [TDD  for 
the  hearing  impaired  (202)  565-1695.] 
SUPPLEMENTARY  INFORMATION:  For 
further  information,  refer  to  the  Board's 
decision  served  April  14, 1999. 

To  purchase  a  copy  of  the  full 
decision,  write  to,  caJl,  or  pick  up  in 
person  from:  DC  NEWS  &  DATA,  INC., 
1925  K  Street.  NW,  Suite  210. 
Washington,  DC  20006.  Telephone: 
(202)  289-4357.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  565-1695.) 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  April  13, 1999. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Clybum,  and  Commissioner 
Burkes. 

Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  99-9569  Filed  4-15-99;  8:45  am) 
BIUJNQ  CODE  4«1S-0O-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  TransportatkMi  Board 
[STB  Rnanca  Docket  No.  33727] 

New  HamfMhire  and  Vermont  Railroad 
Company— Operation  Exemption- 
Certain  Unee  of  the  State  of  New 
Hampehire 

New  Hampshire  and  Vermont 
Raibt>ad  Company  (NHVT),  a  Class  III 
rail  carrier  has  filed  a  notice  of 
exemption  under  49  CFR  1150.41  to 
operate  approximately  36  miles  of 
certain  rail  lines  owned  by  the  State  of 
New  Hampshire  by  and  through  the 
New  Hampshire  Department  of 
Transportation  (subject  lines).'  The 
subject  lines  consist  of  a  parcel  or  strip 
of  railroad  land  of  varying  width,  lying 
in  Grafton  and  Coos  Coimties,  NH, 
comprising  a  portion  of  railroad  right-of- 
way  known  as  the  "Berlin  Branch"  and 
a  portion  of  railroad  right-of-way  known 
as  the  "Groveton  Branch":  (a)  from 
milepost  113.0  in  Littleton.  NH  (shown 
as  railroad  Valuation  Station  995+66  on 
plans  for  Federal  Valuation  Section  22, 
Map  19),  to  milepost  125.0  in 
Whitefield,  NH  (shown  as  railroad 
Valuation  Station  1629+30  on  plans  for 
Federal  Valuation  Section  22,  Map  31); 
(b)  from  milepost  125.0  in  Whitefield, 
NH  (shown  as  railroad  Valuation  Station 
1629+30  on  plans  for  Federal  Valuation 


Section  22,  Map  31),  to  milepost  130.9 
in  Jefferson  (Waumbec  Jimction),  NH 
(shown  as  railroad  Valuation  Station 
325+03.2  on  plans  for  Federal  Valuation 
Section  24.2,  Map  6  at  the  point  of 
switch  for  the  Maine  Central  Raifroad 
connecting  track);  and  (c)  from  milepost 
130.9  in  Jefferson  (Waumbec  Junction), 
NH  (Valuation  Station  325+03.2),  to  a 
point  in  Groveton  (Northiunberland), 
NH  (shown  as  the  Valuation  Section 
2715+83  on  plans  for  Federal  Valuation 
Section  22.  Map  52  at  the  Whistle  Post 
located  South  of  the  West  Street 
crossing,  such  point  being  the  point  of 
intersection  with  the  tracks  of  the  St. 
Lawrence  &  Atlantic  Railroad 
Company).^ 

The  earliest  the  transaction  could  be 
consummated  was  March  25, 1999,  the 
effective  date  of  the  exemption  (7  days 
after  the  notice  of  exemption  was  filed). 
However,  this  transaction  is  related  to 
STB  Finance  Docket  No.  33728,  the 
State  of  New  Hampshire  Department  of 
Transportation — Acquisition 
Exemption — New  Hampshire  and 
Vennont  Railroad  Company,  in  which 
the  State  of  New  Hampshire  has  filed  a 
notice  of  exemption  with  respect  to  its 
purchase  of  these  lines  from  NHVT. 
Because  the  exemption  in  STB  Finance 
Docket  No.  33728  was  not  scheduled  to 
take  effect  until  on  or  after  March  30, 
1999,  the  exemption  in  STB  Finance 
Docket  No.  33727  could  not  have  been 
consummated  prior  to  March  30, 1999. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33727,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit.  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  David  H. 
Anderson,  Attorney  at  Law,  288 
Littleton  Road,  Suite  21.  Westford,  MA 
01886. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 


Decided:  April  8, 1999. 


I  The  parties  state  that  NHVT  and  the  State  of 
New  Hampshire,  by  its  Department  of 
Transportation,  entered  into  an  operating  agreement 
on  March  15, 1999.  providing  for  NHVT's  operation 
of  the  subject  line. 


2  NHVT  certifies  that  its  annual  revenue  will  not 
exceed  those  that  would  qualify  it  as  a  Class  in  rail 
carrier  and  that  its  annual  revenues  are  not 
projected  to  exceed  S5  million. 


By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  99-9438  Filed  4-15-99;  8:45  am) 

BILLINO  CODE  481S-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 
[STB  nnanc*  Doclwt  No.  33728] 

State  of  New  Hampehire  Depertment  of 
Tranaportation— Acqulaltion 
Exemption— New  Hampehire  and 
Vermont  Railroad  Company 

The  State  of  New  Hampshire 
Department  of  Transportation  (NHDOT), 
a  noncarrier,  has  filed  a  verified  notice 
of  exemption  under  49  CFR  1150.31  to 
acquire  (by  purchase)  approximately 
36.0  miles  of  rail  line  owned  by  the  New 
Hampshire  and  Vermont  Railroad 
Company  (NHVT).  The  lines  being 
acquired  by  NHDOT  are  known  as  the 
Berlin  Branch  and  the  Groveton  Branch 
and  extend:  (a)  from  milepost  113.0  at 
Littleton,  NH  (Valuation  Station 
995+66),  to  milepost  125.0  at 
Whitefield,  NH  (Valuation  Station 
1629+30);  (b)  from  milepost  125.0  at 
Whitefield,  NH  (Valuation  Station 
1629+30),  to  milepost  130.9  at  Jefferson 
(Waumbec  Jimction),  NH  (Valuation 
Station  325+03.2);  and  (c)  from  milepost 
130.9  at  Jefferson  (Waiunbec  Junction), 
NH  (Valuation  Station  325+03.2),  to  a 
point  in  Groveton  (Northumberland), 
NH,  where  said  line  intersects  with  a 
line  of  railroad  owned  by  the  St. 
Lawrence  &  Atlantic  Railroad  Company 
(Valuation  Station  2715+83).  NHVT  will 
operate  the  property. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  March  30, 
1999. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33727,  New 
Hampshire  and  Vermont  Railroad 
Company — Operation  Exemption — 
Certain  Lines  of  the  State  of  New 
Hampshire,  wherein  NHVT  has  filed  a 
notice  of  exemption  to  operate  over  the 
lines  once  they  are  owmed  by  NHDOT. 
Thus,  NHVT  will  continue  as  the 
primary  common  carrier  freight  operator 
of  the  subject  lines. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33728,  must  be  filed  with 
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the  Siirface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  hi  addition,  one  copy  of  each 
pleading  must  be  served  on  Robert  A. 
Wimbish.  REA,  CROSS  & 
AUCHINLOSS.  Suite  570, 1707  L  Street, 
N.  W.,  Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  April  8, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  99-9439  Filed  4-15-99;  8:45  am] 
BHUNQ  COOE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-«5  (Sub-No.  566X)] 

CSX  Transportation,  Inc.— 
AlMrKlonment  Exemption — In  Duval 
County,  FL 

On  March  29, 1999,  CSX 
Transportation,  hic.  (CSXT)  filed  with 
the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  portion  of  its 
Jacksonville  Service  Lane,  Kingsland 
Subdivision,  extending  from  milepost 
S-634.85  at  Acorn  Street  to  milepost  S- 
635.09  at  the  connection  of  the  Ihie  to 
be  abandoned  with  CSXT's  former 
Jacksonville-Savannah  main  line,  a 
distance  of  0.24-miles,  in  Jacksonville, 
Duval  County,  FL.  The  line  traverses 
U.S.  Postal  Service  Zip  Codes  32204  and 
32205  and  includes  no  stations. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  CSXT's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
piu-suant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  July  16, 1999. 

Any  offer  of  financid  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  offer  must 
be  accompanied  by  a  $1,000  filing  f6e. 
See  49  CFR  lD02.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 


rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  wrill  be 
due  no  later  than  May  6, 1999.  Each  trail 
use  request  must  be  accompanied  by  a 
$150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-55 
(Sub-No.  566X)  and  must  be  sent  to:  (1) 
Siuiace  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001;  and  (2)  Charles  M.  Rosenberger, 
500  Water  Street— Jl  50,  Jacksonville.  FL 
32202.  Replies  to  the  CSXT  petition  are 
due  on  or  before  May  6, 1999. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Service  at  (202)  565-1592  or  refer  to  the 
full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  [TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.] 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  conmients  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  oiu-  website  at 
"WWW.STB.DOT.GOV." 

Decided:  April  12, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  99-9570  Filed  4-15-99;  8:45  am) 
BflJJNO  CODE  481 S-OO-P 


DEPARTMEDfT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

April  6,  1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  imder  the 


Paperwork  Reduction  Act  of  1995, 
Pub.  L.  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  May  17, 1999  to 
be  assured  of  consideration. 

Departmental  Offices/International 
Portfolio  Investment  Data  Systems 

OMB  Number:  1505-0024. 

Form  Number:  International  Capitol 
Form  CQ-1  (Parts  1  and  2)  and 
International  Capitol  Form  CQ-2  (Parts 
1  and  2). 

Type  of  Review:  Extension. 

Title:  Financial  Liabilities  to 
Unaffiliated  Foreigners  (CQ-1,  Part  1); 
Financial  Claims  on  Unaffiliated 
Foreigners  (CQ-1,  Part  2);  Commercial 
Liabilities  to  Unaffiliated  Foreigners 
(CQ-2,  Part  1);  and  Commercial  Claims 
on  Unaffiliated  Foreigners  (CQ-2,  Part 

2) 

Description:  Forms  CQ-1  and  CQ-2 
are  requh«d  by  law  and  are  designed  to 
collect  timely  information  on 
international  portfolio  capital 
movement,  including  data  on  financial 
and  commercial  UabiHties  to,  and 
claims  on,  unaffiliated  foreigners  held 
by  nonbanking  enterprises  in  the  United 
States.  This  information  is  necessary  for 
compiling  the  U.S.  balance  of  payments, 
for  calculating  the  U.S.  international 
investment  position  and  for  U.S. 
financial/monetary  policies. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  4  hours. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  8,000  hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
Room  2110, 1425  New  York  Avenue, 
NW,  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building.  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  99-9502  Filed  4-15-99;  8:45  am] 
BILUNG  COOE  4S10-a»-P 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Rovtow; 
Commsnt  Rsqusst 

April  8, 1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
infonnation  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission{s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  May  17, 1999  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number.  1545-1581. 

Regulation  Project  Number:  REG- 
209485-«6  Final. 

Type  of  Review:  Extension. 

Title:  Continuation  Coverage 
Requirements  Applicable  to  Group 
Health  Plans. 

Description:  the  statute  and  the 
regulations  require  group  health  plans 
to  provide  notices  to  individueils  who 
are  entitled  to  elect  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (COBRA)  continuation  coverage  of 
their  election  rights,  hidividuals  who 
wish  to  obtain  ti^e  benefits  provided 
under  the  statute  are  required  to  provide 
plans  notices  in  the  cases  of  divorce 
from  the  covered  employee,  a 
dependent  child's  ceasing  to  be 
dependent  under  the  terms  of  the  plan, 
and  disability.  Most  plans  will  require 
that  elections  of  COBRA  continuation 
coverage  be  made  in  writing.  In  cases 
where  qualified  beneficiaries  are  short 
by  an  insignificant  amount  in  a  payment 
made  to  the  plan,  the  regulations  require 
the  plan  to  notify  the  qualified 
beneficiary  if  the  plan  does  not  wish  to 
treat  the  tendered  payment  as  full     • 
payment.  If  a  health  care  provider 
contacts  a  plan  to  confirm  coverage  of 
a  qualified  beneficiary,  the  regulations 
require  that  the  plan  disclose  the 
qualified  beneficiary's  complete  rights 
to  coverage. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
1,800,000. 

Estimated  Burden  Hours  Per 
Respondent:  14  minutes. 

Frequency  of  Response:  On  occasion. 


Estimated  Total  Reporting  Burden: 
.  404,640  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5571, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Low  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  99-9503  Filed  4-15-99;  8:45  am] 

BOJJNG  CODE  4890-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

April  9,  1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
infonnation  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  May  17, 1999  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1483. 

Form  Number:  IRS  Form  W-7. 

Type  of  Review:  Extension. 

Title:  Application  for  IRS  Individual 
Taxpayer  Identification  Number. 

Description:  Regulations  imder 
Internal  Revenue  Code  (IRC)  section 
6109  provide  for  a  type  of  taxpayer 
identifying  number  called  the  "IRS 
Individual  Taxpayer  Identification 
Number"  (ITIN).  Individuals  who 
currently  do  not  have,  and  are  not 
eligible  to  obtain,  social  security 
numbers  can  apply  for  this  number  on 
Form  W-7.  Taxpayers  may  use  this 
number  when  required  to  furnish  a 
taxpayer  identifying  number  under 
regulations.  An  ITIN  is  intended  for  tax 
use  only. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
500,000. 

Estimated  Burden  Hours  Per 
Respondent: 


Learning  about  the  law  or  the  form  13 

minutes 
Preparing  the  form — 29  minutes 
Copying,  assembling  and  sending  the 

form  to  the  IRS — 20  minutes 

Frequency  of  Response:  Other 
(Individuals  file  once  to  get  an  ITIN.) 

Estimated  Total  Reporting  Burden: 
525,000  hours. 

OMB  Number:  1545-1645. 

Revenue  Procedure  Number:  Revenue 
Procedure  99-13. 

Type  of  Review:  Extension. 

Title:  Section  403(b)  Plan  Corrections 
and  Closing  Agreements. 

Description:  This  revenue  procediu* 
modifies  and  amplifies  Revenue 
Procedure  98-22, 1998-12  I.R.B.  11,  and 
provides  guidance  to  employers, 
custodians  and  individual  taxpayers 
with  respect  to  the  administration  of 
tax-sheltered  annuity  arrangements 
within  the  meaning  of  section  403(b)  of 
the  Code.  In  so  doing,  a  mechanism  to 
make  certain  corrections  to  section 
403(b)  plans. 

Respondents:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents/ 
Recordkeeping:  500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  3  hours,  48 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,899  hoiu^. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5571, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  99-9504  Filed  4-15-99;  8:45  am) 

BILUNG  CODE  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

April  9, 1999. 

The  Department  of  Treastuy  has 
submitted  the  following  public 
infonnation  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
subniission(s)  may  be  obtained  by 
calling  the  Treasiuy  Biueau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
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Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  May  17, 1999  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0152. 


Form  Number:  IRS  Form  3115. 

Type  of  Review:  Extension. 

Title:  Application  for  Change  in 
Accounting  Method. 

Description:  Form  3115  is  used  by 
taxpayers  who  wish  to  change  their 
method  of  computing  their  taxable 
income.  The  form  is  used  by  the  IRS  to 
determine  if  electing  taxpayers  have  met 


the  requirements  and  are  able  to  change 
to  the  method  requested. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  6,400 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper. 


Form 

Recordkeeping 

Learning  about  the  law  or  the 
form 

Preparing  and 

seraang  the  form 

to  the  IRS 

Form  31 15  „ 

20  hr,  34  min  

3  hr.,  15  min  

1  hr.,  41  min  

46  min  _ „ 

1  hr.,  40  min  „ 

1  hr.,  59  min  

4hr   56  min 

Schedule  A  „ 

4  hr.,  18  min  

4  hr.,  47  min  

27  hr.,  1  min  „ 

5  hr.,  1  min  „ 

1  hr   SOmin. 

Schedule  B 

2  hr  4  min 

Schedule  C  

3hr  22min 

Schedule  0 

2hr   9min 

Frequency  of  Response:  Other  (when 
needed). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  272,062  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5571, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  99-9505  Filed  4-15-99;  8:45  am] 
BIUJNQ  CODE  4S30-01-P 


UNITED  STATES  INFORMATION 
AGENCY 

Africa  Regional  Internship  Program; 
Notice:  Request  tor  Proposals 

SUMMARY:  The  Africa/Near  East/South 
Asia  Division  of  the  Office  of  Citizen 
Exchanges  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
annoimces  an  open  competition  for  an 
assistance  award  to  manage  the  Africa 
Regional  internship  Program  (ARIP). 
One  award  is  anticipated.  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)  may  submit 
proposals  to  assume  management  of  the 
citizen  exchange  program.  Grants  are 
subject  to  the  availability  of  funds.  The 
goal  of  the  ARIP  is  to  promote 
democratic  leadership  and  citizen 
participation  among  key  sectors  of 
society.  The  ARIP  will  link  mid-career 
professionals  from  Sub-Saharan  Africa 
with  U.S.  counterpart  institutions  and 
groups  for  internships  in  the  areas  of 
education,  non-governmental 


organization,  public  administration,  and 
business  and  trade.  The  grantee 
organization  should  work  closely  with 
hosts  in  planning  and  implementing 
internships  to  ensure  rich  and 
meaningful  educational  experiences, 
professionally  and  culturally. 

Institutions  with  less  than  four  years 
of  international  exchange  experience  are 
not  eligible  to  apply  for  a  grant  under 
this  program. 

Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  sending  inquiries 
or  submitting  proposals.  Once  the  RFP 
deadline  has  passed.  Agency  staff  may 
not  discuss  this  competition  with 
applicants  until  the  proposal  review 
process  has  been  completed. 

Announcement  Name  and  Number 

All  correspondence  with  USIA 
concerning  this  RFP  should  reference 
the  above  title  and  mxmhei  E/P-99-^1. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  U.S.  Information  Agency  by  5 
p.m.  Washington,  DC  time  on  Monday, 
May  17, 1999.  Faxed  documents  will 
not  be  accepted  at  any  time.  Docimients 
postmarked  the  due  date  but  received  ■ 
on  a  later  date  will  not  be  accepted.  It 
is  the  responsibility  of  each  grant 
applicant  to  ensiue  that  proposals  are 
received  by  the  above  deadline. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations/institutions 
may  contact  the  Office  of  Citizen 
Exchanges,  (E/P),  Room  220,  United 
States  Information  Agency,  301  Fourth 
Street,  SW,  Washington,  DC  20547, 
telephone  (202)  260-2745,  email: 
otamches@usia.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  certification  forms, 
specific  budget  instructions  and 


standard  guidelines  fc»'  proposal 
preparation.  Please  specify  USIA 
Program  Officer  Oma  Tamches  on  all 
inquiries  and  correspondence. 

To  Download  a  Solidtatioa  Package  via 
Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  USIA's  website  at 
http://e.usia.gov/education/rfps.  Please 
read  all  information  before 
downloading. 

To  Receive  a  SoUcitation  Package  via 
Fax  on  Demand 

The  entire  Solicitation  Package  may 
be  requested  from  the  Bureau's  "Grants 
Information  Fax  on  Demand  System," 
which  is  accessed  by  calling  202/401- 
7616.  The  "Table  of  Contents"  listing 
available  docimients  and  order  numbers 
should  be  the  first  order  when  entering 
the  system. 

ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  10  copies  of 
the  application  should  be  sent  to:  U.S. 
Information  Agency,  Ref :  E/P-99-51, 
Office  of  Grants  Management,  E/XE, 
Room  326,  301  4th  Street,  SW, 
Washington,  DC  20547. 

Program  Inibrmatioii 

Overview 

The  Office  of  Citizen  Exchanges 
works  with  U.S.  private  sector,  non- 
profit organizations  on  cooperative 
projects  that  introduce  American  and 
foreign  participants  to  each  others' 
social,  economic,  and  political 
structiires,  and  international  interests. 
The  Office  has  laimched  a  new  Africa 
Regional  Internship  Program,  a  practical 
exchange  program  designed  to  promote 
democratic  leadership  and  citizen 
pai'ticipation  among  key  sectors  of 
society,  the  ARIP  will  link  mid-career 
professionals  from  Sub-Saharan  Africa 
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with  U.S.  counterpart  institutions  and 
groups  for  internships  in  four  broad 
areas:  education;  non-governmental 
organization;  public  administration;  and 
business  and  trade.  In  FY  1999,  USIA 
plans  to  place  a  minimiun  of  20  African 
participants  in  practical  internships  in 
U.S.  commimities. 

Guidelines 

Project  activity  is  conceived  of  as 
four-  to  six-week  internships  in  the 
United  States.  Proposals  should  reflect 
the  applicant's  understanding  of  the 
political,  economic,  and  social 
environment  of  potential  African 
participants.  Programs  should  be 
designed  for  English  speakers, 
recognizing  that  some  participants  may 
have  greater  fluency  in  French, 
Portuguese  or  other  languages.  USIA  is 
interested  in  proposal  designs  that  take 
into  account  the  need  for  on  going 
sharing  of  information,  training  and 
concrete  plans  for  self-sustainability. 
Examples  include  plans  to  create 
professional  networks  or  professional 
associations  to  share  information; 
establishing  ongoing  Internet 
communication;  and/or  train-the- 
trainers  models. 

Africa  Regional  Internship  Program 
(ARIP) 

The  ARIP  should  build  expertise  and 
develop  skills  required  for  effective 
leadership  in  a  democratic  society, 
including  management,  plaiming, 
public  relations  and  community 
outreach,  through  a  comprehensive,  in- 
depth,  hands-on  experience.  A 
minimum  of  20  mid-career  African  men 
and  women,  working  in  the  fields  of 
education,  non-governmental 
organization  (NGO),  public 
administration,  and  business  and  trade, 
will  participate.  Interns  will  be 
emerging  professionals  who 
demonstrate  an  interest  in  working  with 
U.S.  counterparts  and  a  capacity  to 
apply  new  skills  to  their  jobs.  These 
skills  would  be  developed  through  four- 
to  six-week  internship  placements  in 
the  U.S.,  matched  to  the  participants 
professional  development  needs  and 
directly  related  to  the  interns'  jobs  at 
home.  It  will  be  the  grantee's 
responsibility  to  arrange  and  to  ensure 
appropriate  and  valuable  internships, 
professionally  and  culturally.  The  intern 
and  participating  organizations  in  the 
United  States  and  in  the  home  country 
should  develop  priorities  and  strategies 
to  meet  the  training  and  development 
needs. 

Participants  should  experience  the 
interaction  among  government  agencies, 
the  private  sector,  NGOs  and  the 
community  at  large  in  order  to  observe 


the  process  of  policy  development  and 
implementation  as  well  as  examine 
funding,  investment,  administration  and 
regulatory  issues  relevant  to  the 
specialized  field.  It  is  anticipated  that 
relationships  would  be  established  that 
would  lay  the  groundwork  for 
continued  collaboration  between  the 
interns  and  their  professional 
coimterparts  in  the  United  States,  and 
that  linkages  would  be  established 
between  institutions  to  promote 
continued  professional  development 
and  training  opportiinities. 

Implementation  shoiild  begin  in  the 
siunmer  of  1999. 

Participant  Selection 

Close  coordination  and 
communication  will  be  needed  among 
the  grantee  organization,  USIS  posts  in 
Africa,  African  nominees,  and  U.S. 
hosts.  Nominations  for  participation  in 
the  program  will  be  welcome  from  the 
grantee  organization,  but  major 
responsibility  for  nominations  and 
ultimate  authority  to  approve  or 
disapprove  participation  will  be  with 
USIS  posts  in  Sub-Saharan  African 
countries.  Countries  in  Sub-Saharan 
Africa  which  do  not  have  USIS  posts 
will  not  be  eligible  to  participate. 

Visa  Regulations 

Foreign  participants  on  programs 
sponsored  by  the  Office  of  Citizen 
Exchanges  are  granted  J-1  Exchange 
Visitor  visas  by  the  U.S.  Embassy  in  the 
sending  coimtiy.  All  programs  must 
comply  with  J-1  visa  regulations.  Please 
refer  to  Solicitation  Package  for  further 
information. 

Budget  Guidelines 

Since  USIA  grant  assistance 
constitutes  only  a  portion  of  total 
project  funding,  proposals  should  list 
and  provide  evidence  of  other  sources  of 
financial  and  in-kind  support.  Proposals 
with  substantial  private  sector  support 
from  foundations,  corporations  and 
other  institutions  will  be  considered 
more  competitive  than  those  with  less 
such  support.  A  program  of  this 
magnitude  will  require  more  funding 
than  USIA  can  provide,  and  significant 
cost  sharing  is  expected;  a  minimum  of 
33  percent  cost  sharing  of  total  program 
expenses  is  required. 

Applicants  are  requested  to  submit 
proposals  not  to  exceed  $250,000  in 
funding  from  USIA.  Applicants  are 
invited  to  provide  both  an  all-inclusive 
budget  as  well  as  separate  sub-budgets 
for  each  program  component,  phase, 
location  or  activity  in  order  to  facilitate 
USIA  decisions  on  funding.  While  a 
comprehensive  line  item  budget  based 
on  the  model  in  the  Solicitation  Package 


must  be  submitted,  separate  component 
budgets  are  optional. 

The  following  project  costs  are 
eligible  for  consideration  for  funding: 

1.  International  and  domestic  air 
fares;  visas;  transit  costs;  ground 
transportation  costs. 

2.  Per  diem.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $160/ day  for  program  participants 
or  the  published  U.S.  Federal  per  diem 
rates  for  individual  U.S.  cities.  For 
activities  outside  of  the  U.S.,  the 
published  Federal  per  diem  rates  must 
be  used. 

Note:  U.S.  escorting  staff  must  use  the 
published  Federal  per  diem  rates,  not  the  flat 
rate.  Per  diem  rates  may  be  accessed  at  http:/ 
/www.policyworks.gov/. 

3.  Book  and  cultural  allowance. 
Participants  are  entitled  to  and  escorts 
are  reimbursed  a  one-time  cultural 
allowance  of  $150  per  person,  plus  a 
participant  book  allowance  of  $50.  U.S. 
staff  do  not  receive  these  benefits. 

4.  Consultants.  Consultants  may  be 
used  to  provide  specialized  expertise  or 
to  make  presentations.  Daily  honoraria 
generally  do  not  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal. 

5.  Room  rental.  Room  rental  for  group 
activities  should  not  exceed  $250  per 
day. 

6.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop 
and  translate  materials  for  participants. 

7.  One  working  meal  per  project.  Per 
capita  costs  may  not  exceed  $5-$8  for 
a  lunch  and  $14-20  for  a  dinner, 
excluding  room  rental.  The  mmiber  of 
invited  guests  may  not  exceed 
participants  by  more  than  a  factor  of 
two-to-one. 

8.  A  return  travel  allowance  of  $70 
may  be  provided  to  each  participant  to 
be  used  for  incidental  expenditiures 
dining  international  travel. 

9.  Ml  USIA-funded  delegates  will  be 
covered  under  the  terms  of  USLA- 
sponsored  health  insurance  policy.  The 
premium  is  paid  by  USIA  directly  to  the 
insurance  company. 

10.  Administrative  costs.  Other  costs 
necessary  for  the  effective 
administration  of  the  program  including 
salaries  for  grant  organization 
employees,  benefits  and  other  direct  and 
indirect  costs  are  described  in  the 
detailed  instructions  in  the  application 
package.  While  this  announcement  does 
not  prescribe  a  rigid  ratio  of 
administrative  to  program  costs,  in 
general  priority  will  be  given  to 
proposals  whose  administrative  costs 
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are  less  than  twenty-five  (25)  percent  of 
the  total  requested  from  USIA. 
Proposals  should  show  costs-staring, 
including  both  contributions  from  the 
applicant  and  from  other  sources. 
Please  refer  to  the  Application 
Package  for  complete  budget  guidelines. 

Diyersity,  Freedom  And  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  Support  for  Diversity 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Pub.  L.  104-319  provides  that 
"in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
coimtries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  USIA 
"shall  take  appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  hiunan  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  frill  extent  deemed  feasible. 

Year  2000  Compliance  Requiremmt 
(Y2K  Requirement) 

The  Year  2000  (Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  USIA.  The  inability  to  process 
information  in  accordance  with  Federal 
requirements  could  result  in  grantees' 
being  required  to  retiun  funds  that  have 
not  been  accoimted  for  properly. 

USIA  therefore  requires  all 
organizations  use  Y2K  complaint 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
comparing  and  sequencing]  both  before 
and  after  file  beginning  of  the  year  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  foimd  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http://www.itpolicy.gsa.gov. 


Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
area  office(s)  and  the  USIA  po8t(s) 
overseas,  where  appropriate.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  General  Coimsel  or  by 
other  Agency  elements.  Final  funding 
decisions  are  at  the  discretion  of  USIA's 
Associate  Director  for  Educational  and 
Cultural  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements)  resides  with 
the  USIA  Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  Program  Idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Agency's  mission. 

2.  Program  Planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  To  Achieve  Program 
Objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  Effect/Impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support /or  £>jVersity;  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resoiirce 
materials  and  follow-up  activities). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 


exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  ensuring  that  USIA  supported 
programs  are  not  isolated  events. 

9.  Project  Evaluation:  Proposals 
shoiild  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  siuvey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

10.  Cost-Effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost-Sharing:  Proposals  should 
maximize  cost-sharing,  in  cash  or  in 
kind,  through  other  private  sector 
support  as  well  as  institutional  direct 
funding  contributions.  The  grant 
recipient  must  provide  a  minimum  of  33 
percent  cost  sharing  of  the  total  program 
expense. 

12.  Ability  for  Institutions  To  Develop 
or  Enhance  Linkages  With  African 
Institutions:  Proposals  should 
demonstrate  how  hosting  institutions 
will  develop  follow-up  plans  with 
African  participants,  to  further 
strengthen  existing  programs/activities 
that  tbey  develop  tluroiigh  the  ARIP. 

Authority 

Overhaul  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  imderstanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  •; 
to  strengthen  the  ties  which  imite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
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nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  coimtries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 


Notification 

Final  awards  cannot  be  made  iintil 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  April  12. 1999. 
William  B.  Bader, 

Associate  Director  for  Educational  and 

Cultural  Affairs. 

[FR  Doc.  99-9534  Filed  4-15-99;  8:45  am) 

BHJJNG  CODE  S230-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Special  Medicai  Advisory  Group, 
Notice  of  Meeting 

As  required  by  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  the  VA 
hereby  gives  notice  that  the  Special 
Medical  Advisory  Group  has  schedided 
a  meeting  on  April  27, 1999.  The 
meeting  will  convene  at  8:30  a.m.  and 
end  at  2:00  p.m.  The  meeting  will  be 
held  in  Room  830  at  VA  Central  Office, 


810  Vermont  Avenue,  N.W., 
Washington,  D.C.  The  purpose  of  the 
meeting  is  to  advise  the  Secretary  and 
Under  Secretary  for  Health  relative  to 
the  care  and  treatment  of  disabled 
veterans,  and  other  matters  pertinent  to 
the  Department's  Veterans  Health 
Administration  (VHA). 

The  agenda  for  the  meeting  will 
include  discussion  of  annual  ethics 
briefing;  systematization  of  VHA's 
quality  network;  integration  of  academic 
affiliations;  and  national  scopes  of 
practices  for  non-physician  providers. 

All  sessions  will  be  open  to  the 
public.  Those  wishing  to  attend  shoiUd 
contact  Celestine  Brockington,  Office  of 
the  Under  Secretary  for  Health, 
Department  of  Veterans  Affairs.  Her 
phone  nimiber  is  202.273.5878. 

Dated:  April  9, 1999. 

By  EJirection  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  99-9526  Filed  4-15-99;  8:45  am] 
BILLMQ  CODE  S320-01-M 


Friday 

April  16,  1999 


z.      i 


Part  II 


Department  of 
Education 

34  CFR  Part  682 

Federal  Family  Education  Loan  Program; 

Final  Rule 
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DEPARTMEffT  OF  EDUCATION 

34  CFR  Part  682 
RIN  1840-AC55 

Fadmral  Family  Education  Loan 
Program 

AGENCY:  Department  of  Education. 
action:  Final  regulations. 

SUMMARY:  This  dociunent  contains 
corrections  and  other  technical  changes 
to  the  final  regulations  for  the  Federal 
Family  Education  Loan  Program  in  34 
CFR  Part  682.  The  regulations  govern 
the  Federal  Stafford  Loan  Program,  the 
Federal  Supplemental  Loans  for 
Students  (Federal  SLS)  Program,  the 
Federal  PLUS  Program  and  the  Federal 
Consolidation  Loan  Program, 
collectively  referred  to  as  the  Federal 
Family  Education  Loan  Programs. 
EFFECTIVE  DATE:  April  16,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Moran  or  Patricia  Beavan.  Policy 
Section.  Loans  Branch.  Division  of 
Policy  Development.  Policy,  Training, 
and  Analysis  Service.  Department  of 
Education.  400  Maryland  Avenue.  SW 
(Room  3053,  ROB-3)  Washington,  DC 
20202.  Telephone  202-708-8242. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  that  are  the  subject  of  these 
corrections  incorporate  self- 
implementing  statutory  changes  made  to 
the  Higher  Education  Act.  as  amended, 
by  the  Higher  Education  Amendments 
of  1992  (the  1992  Amendments),  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (OBRA).  and  the  Higher  Education 
Technical  Amendments  of  1993  (1993 
Amendments).  These  regulations  do  not 
implement  the  Higher  Education 
Amendments  of  1998.  Those 
amendments  will  be  addressed  by  other 
regulations  as  needed.  However,  some 
technical  changes  have  been  modified  to 
ensure  that  they  do  not  conflict  with 
those  amendments. 

Waiver  of  Proposed  Rulemaking 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportimity 
to  comment  on  proposed  regulations. 
However,  the  provisions  in  these  final 


regulations  reflect  needed  technical 
corrections  and  changes  to  the  Federal 
Family  Education  Loan  Program  (FFEL) 
regxilations.  These  corrections  and 
changes  do  not  affect  the  substantive 
rights  or  obligations  of  individuals  or 
institutions.  Therefore,  the  Secretary  has 
concluded  that  these  regulations  are 
technical  in  nature  and  do  not 
necessitate  public  comment.  Therefore, 
the  Secretary  finds  that  such  a 
solicitation  would  be  unnecessary  and 
contrary  to  the  public  interest  imder  5 
U.S.C.  553(b)(B). 

For  the  same  reasons,  the  Secretary 
has  determined,  under  section  492(b)(2) 
of  the  Higher  Education  Act  of  1965.  as 
amended,  that  these  regulations  should 
not  be  subject  to  negotiated  rulemaking. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these  final 
regulations  will  not  have  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Small  entities 
affected  by  these  regulations  are  small 
institutions  of  higher  education.  These 
regulations  contain  technical 
corrections  to  ciuxent  regulations.  The 
changes  will  not  have  a  significant 
economic  impact  on  the  institutions 
affected. 

Paperwork  Reduction  Act  of  1995 

These  regulations  have  been 
examined  imder  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
found  to  contain  no  information 
,  collection  requirements. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department?s  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

Based  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  dociunent  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 


Education  dociunents  published  in  the 
Federal  Register,  in  text  of  portable 
dociunent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bidletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free.  1-800-222-4922.  The 
documents  are  located  ujider  Option 
G — Files/ Annoxmcements.  Bulletins, 
and  Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

List  of  Subjects  in  34  CFR  Part  682 

Administrative  practice  and 
procedures,  Colleges  and  universities. 
Education.  Loan  programs-education. 
Reporting  and  recordkeeping 
requirements.  Student  aid,  Vocational 
education. 


Dated:  April  8,  1999. 
Richard  W.  Riley, 
Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.032,  Federal  Family  Education 
Loan  Program) 

The  Secretary  amends  part  682  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  (FFEL)  PROGRAM 

1.  The  authority  citation  for  part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1071  to  1087-2. 
unless  otherwise  noted. 

§682.100    [Amended] 

2.  Section  682.100(a)(2)  is  amended 
by  removing  the  word  "beginning"  and 
adding,  in  its  place,  "that  began"; 
paragraph  (a)(4)  is  amended  by 
removing  the  phrase  "thefr  repayment 
obligations  with  respect  to  loans 
received  while  they  were  students.", 
and  by  adding  in  its  place,  "other  loans 
including  loans:";  by  removing  "and", 
after  "PLUS";  and  at  the  end  of  the 
paragraph,  before  the  period,  is 
amended  by  adding  ".  and  existing 
loans  obtained  under  the  Consolidation 
Loan  Program,  and  William  D.  Ford 
Direct  Loan  (Direct  Loan)  program 
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loans,  if  the  application  for  the 
Consolidation  loan  was  received  on  or 
after  November  13, 1997". 

3.  Section  682.100(b)(2)(i)(C)  is 
amended  by  adding,  after  the  semi- 
colon, "as  in  effect  for  periods  of 
enrollment  that  began  prior  to  July  1, 
1994,";  and  paragraph  (b)(2)(iii)  is 
amended  by  adding,  after  "SLS",  "(as  in 
effect  for  periods  of  eiu'ollment  that 
began  prior  to  July  1, 1994)". 

S  682.101    [AnwndMi] 

4.  Section  682.101(b)  is  amended  by 
removing  "Eligible  educational 
institutions",  and  by  adding,  in  its 
place,  "Institutions  of  higher 
education". 

5.  Section  682.101(c)  is  amended  by 
adding,  after  "and,"  "for  periods  of 
enrollment  that  began". 

§682.102    [Amended] 

6.  Section  682.102(e)(1)  is  amended 
by  removing  in  the  fourth  sentence  after 
the  italicized  heading,  "borrower"  and 
by  adding,  in  its  place,  "student";  and 
after  "borrower's",  by  adding,  "or 
student's"  both  times  it  appears;  and  in 
the  last  sentence,  by  adding  "Stafford 
loan"  after  "for". 

7.  Section  682.102(eK2)  is  amended 
by  removing  "Generally"  and  by  adding, 
in  its  place,  "In  the  case  of  a  subsidized 
Stafford  loan,";  in  the  second  sentence, 
by  removing  "In  most  cases,  the"  and  by 
adding,  in  its  place,  "The";  by  adding  a 
new  sentence  after  the  third  sentence  to 
read,  "In  the  case  of  an  unsubsidized 
Stafford  loan,  the  borrower  is 
responsible  for  interest  during  these 
periods.";  and  in  the  last  sentence,  after 
"repayment  period",  by  adding,  "for  the 
subsidized  and  unsubsidized  Stafford 
loan,". 

8.  Section  682.102(e)(4),  first 
sentence,  is  amended  by  adding  "fully" 
after  "is". 

S  682.1 03    [Amended] 

9.  Section  682.103(a)  is  amended  by 
adding  "and  Federal  GSL  programs" 
after  "FFEL";  in  paragraph  (c),  after 
"FFEL",  by  adding,  "and  Federal  GSL"; 
and  in  paragraph  (d),  after  "FFEL",  by 
adding,  "and  Federal  GSL". 

§682.200    [Amended] 

10.  Section  682.200(a)(1)  is  amended 
by  removing  "College  Work-Study 
(CWS)  Program";  by  removing 
"Consolidation"  and  by  adding,  in 
alphabetical  order,  "Federal 
Consolidation";  by  adding  in 
alphabetical  order,  after  the  term 
"EnroUed",  "Federal  Pell  Grant 
Program",  "Federal  Perkins  Loan 
Program",  "Federal  PLUS  Program", 
"Federal  Work-Study  (FWS)  Program", 


and  "Full-time  student";  by  removing 
"Guaranteed  Student  Loan  (GSL) 
Program",  "Pell  Grant  Program", 
"Perkins  Loan  Program",  and  "PLUS 
Program";  and  by  removing  the  term 
"State". 

11.  Section  682.200  is  amended  in 
paragraph  (a)(2)  by  adding  after 
"Educational  program",  a  new  term 
"Federal  Family  Education  Loan 
Program  (formerly  known  as  the 
Guaranteed  Student  Loan  (GSL) 
Program)";  by  removing  "or 
association"  after  "Nationally 
recognized  accrediting  agency";  by 
removing  "Program  of  study  by 
correspondence"  and  by  adding,  in 
alphabetical  order  "Correspondence 
course";  by  adding  "State"  after 
"Secretary";  by  removing  "Vocational 
school",  and  by  adding,  in  alphabetical 
order,  "Postsecondary  Vocational 
Institution";  by  adding  a  new  paragraph 
(a)(3);  in  paragraph  (b),  in  the  definition 
of  "Borrower",  after  "FFEL",  by  adding 
"Program";  by  revising  the  definitions 
of  "Co-maker"  and  "Subsidized  Stafford 
Loan";  in  the  definition  of  "Default",  by 
adding  after  "promissory  note,",  "the 
Act,  or  regulations  as  applicable,";  in 
the  definition  of  "Disbursement",  after 
"to",  by  adding,  "a  holder,  in  the  case 
of  a  ConsoUdation  loan,  or  to";  after 
"master  check",  by  adding  "or  by 
electronic  funds  transfer";  by  removing 
"represents",  and  by  adding,  in  its 
place,  "may  represent",  by  removing 
"more  than  one  borrower,",  and  by 
adding,  in  its  place,  "borrowers",  and 
by  removing  "or  by  electronic  funds 
transfer";  in  the  definition  of 
"Disposable  income",  in  the  first 
sentence,  by  removing  "a  borrower's", 
and  by  adding,  in  its  place,  "an 
individual's";  after  "sauice",  by  adding, 
",  including  spousal  income,";  in  the 
second  sentence,  after  "Federal",  by 
removing  "and  State",  and  by  adding,  in 
its  place,  ",  State,  and  local";  in  the 
definition  of  "Estimated  financial 
assistance",  in  paragraph  (2)(ii),  by 
adding  "Federal"  before  "Perkins";  by 
removing  "College",  and  by  adding,  in 
its  place,  "Federal";  and  by  removing 
"for  an  acceptable  reason";  removing 
the  definition  of  "Full-time  student";  in 
the  definition  of  "Grace  period",  in  the 
first  sentence,  by  removing  "eligible 
institution",  and  by  adding,  in  its  place, 
"institution  of  higher  education";  in  the 
third  sentence,  by  removing  "eligible 
institution",  and  by  adding,  in  its  place, 
"institution  of  higher  education";  in  the 
definition  of  "Half-time  student",  in  the 
first  sentence,  by  removing  "eligible 
institution",  and  by  adding,  in  its  place, 
"institution  of  higher  education,";  and 
by  adding  before  the  period  "as  defined 


in  34  CFR  668.2";  and  in  the  second 
sentence,  by  removing  "program  of 
study  by  correspondence",  and  by 
adding,  in  its  place,  "correspondence 
course";  in  the  definition  of 
"Satisfactory  repayment  arrangement", 
in  paragraph  (1),  by  removing  the 
reference  to  "section  428F(b)  of  the 
HEA"  and  by  adding,  in  its  place, 
"§B82.401(b)(4)";  after  "consecutive" 
by  adding  ",on-time,";  in  paragraph  (2), 
after  "consecutive"  by  adding,  ",  on- 
time,";  in  the  definition  of  "School",  in 
paragraph  (1),  by  removing  "section  481 
of  the  Act"  and  by  adding,  in  its  place, 
"34  CFR  600.4";  by  removing 
paragraphs  (2)  through  (4)  and 
redesignating  paragraph  (5)  as  paragraph 
(2);  in  the  redesignated  paragraph  (2),  by 
removing  "eligible  institution",  and  by 
adding,  in  its  place,  "institution  of 
higher  education";  in  the  definition  of 
"Unisubsidized  Stafford  loan",  before 
the  period,  by  adding  "but  do  qualify  for 
special  allowance  under  §682.302"  to 
read  as  follows: 

§682.200    DeflnWone. 

***** 

(a)*  *  * 

(3)  The  definition  for  cost  of 
attendance  is  set  forth  in  section  472  of 
the  Act,  as  amended. 

(b)*  *  • 

(2)*  •  • 
Co-Maker:  One  of  two  married 
individuals  who  jointly  borrow  a 
Consolidation  loan,  each  of  whom  are 
eligible  and  who  are  jointly  and 
severally  liable  for  repayment  of  the 
loan.  The  term  co-maker  also  includes 
one  of  two  parents  who  are  joint 
borrowers  as  previously  authorized  in 
the  PLUS  Program. 
***** 

Subsidized  Stafford  Loaii:  A  Stafford 
loan  that  qualifies  for  interest  benefits 
under  §  682.301(b)  and  special 
allowance  under  §  682.302. 


§682.201    [Amended] 

12.  Section  682.201(a)(3)  is  amended 
by  adding  after  "(e.g.,",  "denial  of  a 
PLUS  loan  to  a  parent  based  on  adverse 
credit,". 

13.  Section  682.20l(a)(4)(i)  is 
amended  by  removing  "and  interest  that 
has",  and  by  adding,  in  its  place,", 
interest,  collection  costs,  legal  costs,  and 
late  charges  that  have". 

14.  Section  662.201(a)(4)(ii)(A)  is 
amended  by  adding  after  "note",  "that 
includes  the  same  terms  and  conditions 
as  the  original  note  signed  by  the 
borrower". 

15.  Section  682.201(a)(5)  is  amended 
by  removing  the  paragraph  designation 
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"(i)";  by  removing  paragraph  (a)(5)(ii); 
by  redesignating  paragraphs  (i)(A)  and 
(B)  as  paragraphs  (a)(5)(i)  and  (ii), 
respectively:  and  by  removing  the  semi- 
colon at  the  end  of  redesignated 
paragraph  (a)(5){ii),  and  by  adding,  in  its 
place,  a  period. 

16.  Section  682.201(a)(6)  is  amended 
by  removing  the  cross  reference  to 
"668.7(b)"  and  by  adding,  in  its  place, 
"668.32(e)". 

17.  Section  682.201(b)(l)(iii)  is 
amended  by  removing  the  cross 
reference  to  "668.7"  and  by  adding,  in 
its  place,  "668.33". 

18.  Section  682.201(b)(l)(iv)  is 
amended  by  removing  the  cross 
reference  to  "668.7"  and  by  adding,  in 
its  place,  "668.35  and  meets  the 
requirements  of  judgment  liens  that 
apply  to  the  student  under  34  CFR 
668.32(g)(3)". 

19.  Section  682.201(c)(l)(i)  is 
amended  by  removing  "a  Consolidation 
loan  made",  and  by  adding,  in  its  place, 
"an  application  received  by  a 
consolidating  lender",  by  removing 
"but",  and  by  adding,  in  its  place.  ", 
and  for  which  the  loan  was  made";  by 
removing  "are",  and  adding,  in  its  place 
"is". 

20.  Section  682.201(c)(l)(ii)  is 
amended  by  removing  ",  or,  in  the  case 
of  a  PLUS  borrower,  the  dependent 
student  on  whose  behalf  the  parent  is 
borrowing  has  ceased,". 

21.  Section  682.201(c)(l)(iii)(C)  is 
amended  by  adding,  after  "status",  "on 
a  Title  IV  loan". 


{682.202    [Ar 

22.  Section  682.202  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

»        ♦        *        •        * 

(h)  Special  allowance.  Pursuant  to 
§  682.412(c),  a  lender  may  charge  a 
borrower  the  amoimt  of  special 
allowance  paid  by  the  Secretary  on 
behalf  of  the  borrower. 

S  682.204    [Amended] 

23.  Section  682.204  is  amended,  in 
paragraph  (a)(1)  by  removing,  "a 
dependent"  and  by  adding,  in  its  place, 
"an";  in  paragraph  (a)(2),  after  "Stafford 
Loan",  by  adding,  "and  Direct  Stafford 
Loan";  in  paragraph  (a)(3),  before 
"academic",  by  adding,  "an";  in 
paragraph  (a)(4),  after  "admission  in  the 
program",  by  adding,  "and  who  is  not 

a  graduate  or  professional  student";  in 
paragraph  (b)  by  revising  the 
introductory  text;  in  paragraph  (b)(2),  by 
removing  "$65,000",  and  by  adding,  in 
its  place,  "$65,500";  in  paragraph  (c)  by 
adding  "(1)"  after  the  italicized 
paragraph  heading;  removing  the  word 
"graduate",  and  by  adding,  in  its  place. 


"xmdergraduate";  by  removing,  after 
"study",  the  word  "for"  and  by  adding, 
in  its  place,  "under";  by  adding  a  new 
paragraph  (c)(2);  in  paragraph  (d)  by 
removing  in  the  first  sentence, 
"paragraph  (b)",  and  by  adding,  in  its 
place,  "paragraphs  (a)  and  (c)";  in  the 
second  sentence,  by  removing  "in 
combination  with  Unsubsidized 
Stafford  Loans",  and  by  adding,  in  its 
place,  "in  addition  to  the  amounts 
allowed  under  paragraphs  (a)  and  (c)  of 
this  section";  in  paragraph  (d)(3),  after 
"admission  into  the  program",  by 
adding,  "and  who  is  not  a  graduate  or 
professional  student";  in  paragraph  (e) 
in  the  italicized  heading  preceding  the 
introductory  text  by  removing, 
"Unsubsidized  Stafford  Loan  Program" 
and  by  adding,  in  its  place,  "Combined 
Federal  Stafford  and  SLS  and  Federal 
Direct  Stafford":  in  paragraph  (f)(2)(i)(C) 
by  adding,  after  "length  is",  the  word, 
"at";  in  paragraph  (f)(4)(ii).  by  removing 
"study"  and  by  adding,  in  its  place, 
"student";  in  paragraph  (h)  by  removing 
"may  borrow  for  enrollment  in  an 
eligible  program  of  study";  and  in 
paragraph  (j)  by  removing  "HPSL",  and 
by  adding,  in  its  place,  "or  HEAL",  to 
read  as  follows: 

{682.204    Maximum  loan  amounts. 

***** 

(b)  Stafford  Loan  Program  aggregate 
limits.  The  aggregate  unpaid  principal 
amount  of  all  loans  made  under  the 
Stafford  Loan  and  Direct  Stafford  Loan 
Programs  may  not  exceed — 
***** 

(c)»  *  • 

(2)  In  the  case  of  an  independent 
undergraduate  student,  a  graduate  or 
professional  student,  or  certain 
dependent  undergraduate  students,  the 
total  amount  the  student  may  borrow  for 
any  period  of  enrollment  under  the 
Unsubsidized  Stafford  Loan  and  Direct 
Unsubsidized  Stafford  Loan  Programs 
may  not  exceed  the  amounts  determined 
under  paragraph  (a)  of  this  section  less 
any  amoimt  received  under  the  Federal 
Stafford  Loan  Program,  in  combination 
with  the  amoimts  determined  under 
paragraph  (d)  of  this  section. 


{682.205    [Amended] 

24.  Section  682.205(a)(2)(xiii)  is 
amended  by  removing  after  "wages", 
the  word,  "will",  and  by  adding,  in  its 
place,  "may". 

{682.206    [Amended] 

25.  Section  682.206(e)(2)  is  amended 
by  removing  "Federal  PLUS  Program 
loan  and";  and  by  adding,  before  the 
period,  ",or  may  be  made  to  an  eligible 
borrower  with  an  endorser  who  is 


secondarily  liable  for  repayment  of  the 
loan". 

{682.207    [Amended] 

26.  Section  682.207  is  amended  in 
paragraph  (a)(1)  by  removing  ",  SLS." 
and  ".  Federal  SLS,";  by  removing 
"other  than"  after  "loans";  and  by 
adding,  in  its  place.  ".  This  section  does 
not  prescribe  procedures  for";  in 
paragraph  (b){l)(i)(B)  by  removing 
"SLS"  and  by  adding,  in  its  place. 
"PLUS";  in  paragraph  (b)(l)(ii)(A).  by 
removing  "if  required  by  the  guarantor 
or  lender,"  and  by  adding,  in  its  place, 
"that";  in  paragraph  (b)(l)(u)(C),  by 
removing  "eligible  institution",  and  by 
adding,  in  its  place,  "institution  of 
higher  education";  in  paragraph 
(b)(l)(v)(B)(l).  by  removing  "to  the 
eligible  institution",  and  by  adding,  in 
its  place,  "in  accordance  with  the 
disbursement  schedule  provided  by  the 
school",  in  paragraph  (b)(l)(v)(B)(2),  by 
removing  "eligible  institution",  and  by 
adding,  in  its  place,  "institution  of 
higher  education";  by  adding  a  new 
paragraph  (b)(l)(v)(B)(3);  in  paragraph 
(c)  introductory  text,  by  removing  "A", 
and  by  adding,  in  its  place.  "Except  for 
a  borrower  attending  an  eligible  foreign 
institution,  a";  and  in  paragraph 
(d)(2)(i)(C)  by  adding,  "and  has  not 
previously  received  a  loan  imder  this 
part"  after  "intended"  to  read  as 
follows: 

{  682.207    Due  diligence  In  disbursing  a 


(b)*  *  • 

(D*  •  * 

(v)  *  •  • 

(B)  *  *  • 

(3)  In  the  case  of  a  student  enrolled  in 
a  foreign  institution,  a  check  from  the 
lender  that  is  made  co-payable  to  the 
institution  and  sent  directly  to  either  the 
parent  or  the  eligible  institution. 


{682.208    [Amended] 

27.  Section  682.208(b)(l)(iii)  is 
amended  by  removing  "within",  and  by 
adding,  in  its  place,  "no  less  fi«quently 
than  every";  and  by  adding  "or 
quarterly"  after  "days". 

28.  Section  682.208(c)(2)  is  amended 
by  removing  "eligible  school"  and  by 
adding,  in  its  place,  "institution  of 
higher  education". 

29.  Section  682.208  is  amended  in 
paragraph  (e)(1)  by  removing  "or" 
before  "SLS";  by  adding  ",  or 
Consolidation"  after  "SLS";  and  in 
paragraph  (e)(3)  by  removing  the  cross 
reference  to  "(15)(ii)"  and  adding,  in  its 
place,  "(17)(ii)". 
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{682.209    [AiiMndMl] 

30.  Section  682.209  is  amended  in 
paragraph  (a)(1)  by  removing  "fully";  in 
paragraph  (a)(2)(i),  in  the  third  sentence, 
removing  "last",  and  by  adding,  in  its 
place,  "first";  in  paragraph  (a)(2)(ii), 
after  the  reference  to  "(a)(2)(iii)",  by 
adding  ".  (a)(2)(iv),  and  {a)(2)(v);  by 
adding  new  paragraphs  (a)(2)(iv)  and 
(a)(2)(v);  and  adding  ";  and"  at  the  end, 
and  removing  "and"  at  the  end  of 
paragraph  (a)(3)(i)(A);  in  paragraph 
(a)(3)(i)(B),  before  "6",  by  adding  "the 
day  after";  by  removing  "eligible 
school"  and  by  adding,  in  its  place, 
"institution  of  higher  education  and"; 
by  adding  a  new  paragraph  (a)(3)(i)(C); 
in  paragraph  (a)(3)(ii)(B),  before  the 
semi -colon,  by  adding,  "unless  the 
borrower  during  this  period  has 
submitted  payments  with  instructions 
that  those  payments  are  intended  for 
future  installment  payments";  in 
paragraph  (a)(3)(ii)(C),  after  "die",  by 
adding  "post  deferment";  in  paragraph 
(a)(4)(ii)  by  removing  ", according  to  the 
schedule  required  in  §  682.602";  in 
paragraph  (a)(4)(iii)  by  removing, 
"required  imder  §682.602";  in 
paragraph  (a)(6)(iii),  in  the  third 
sentence,  after  "includes",  removing  the 
remainder  of  the  sentence,  and  by 
adding,  in  its  place,  "any  borrower 
whose  Consolidation  loan  application  is 
received  by  the  lender  on  or  after 
January  1, 1993.";  paragraph 
(a)(6)(vii)(A)  is  revised;  paragraph 
(a)(6)(viii)(A)  is  revised;  in  paragraph 
(a)(6)(viii)(C),  by  removing  "If",  and  by 
adding,  in  its  place,  "Except  in  the  case 
of  a  Consolidation  loan,  if;  in 
paragraph  (a)(6)(ix)  by  removing  "may", 
and  adding,  in  its  place,  "shall,  to  the 
extent  practicable";  in  paragraph 
(a)(7)(ii),  before  "12-",  by  addig  "10- 
,";  removing  the  cross  reference  to 
"§  682.208(h)"  and  adding,  in  its  place, 
"§  682.209(h)";  in  paragraph  (e){2)(i)  by 
removing  the  cross  reference  to 
"§682.202{a)(2)(iv)"  and  by  adding,  in 
its  place,  "§682.202(a)(2)(ii)  and  (3)(ii)"; 
in  paragraph  (f)(2)(i)  by  removing  the 
cross  reference  to  "§682.202(a)(2)(iv)" 
and  by  adding,  in  its  place, 
"§  682.202(a)(2)(ii)  and  (3)(ii),  as 
appropriate";  in  paragraph  (g)(1)  by 
adding  "Federal"  before  "PLUS";  in 
paragraph  (h)(2)  by  redesignating  . 
paragraphs  (i)  through  (v)  as  paragraphs 
(ii)  through  (vi);  by  adding  a  new 
paragraph  (h)(2)(i);  in  paragraph  (h)(3) 
by  removing  "In"  and  by  addhig,  in  its 
place,  "Except  for  a  Consolidation  loan 
disbursed  on  or  after  July  1, 1994,  in"; 
in  paragraph  (h)(5)(ii)  by  removing  "for" 
and  adding,  in  its  place,  "the  borrower 
the  option  of  a"  to  read  as  follows: 


1682.209    RapayiTMnt  of  ■  loan. 

***** 

(a)  *  *  * 

(2)*  *  * 

(iv)  If  the  lender  first  learns  after  the 
fact  that  an  SLS  borrower  has  entered 
the  repayment  period,  the  repayment 
begins  no  later  than  75  days  after  the 
date  the  lender  learns  that  the  borrower 
has  entered  the  repayment  period. 

(v)  The  lender  may  estabush  a  first 
pajrment  due  date  that  is  no  more  than 
an  additional  30  days  beyond  the  period 
specified  in  paragraphs  (a)(2)(i) — 
(a)(2)(iv)  of  this  section  in  order  for  the 
lender  to  comply  with  the  required 
deadline  contained  in  §  682.205(c)(1). 
***** 

(3)*   *   • 
(i)*   *   * 

(C)  For  a  borrower  with  a  loan  with 
a  variable  interest  rate,  the  day  after  6 
months  following  the  date  on  which  the 
borrower  is  no  longer  enrolled  on  at 
least  a  half-time  basis  at  an  institution 
of  higher  education. 
***** 

(6)*   *   * 

(vii)*  •  * 

(A)(1)  The  amount  of  the  borrower's 
installment  payment  is  scheduled  to 
change  (usually  by  increasing)  during 
the  course  of  the  repayment  period;  or 

(2)  If  the  loan  has  a  variable  interest 
rate  that  changes  annually,  the  lender 
may  establish  a  repayment  schedule  that 
may  have  adjustments  in  the  payment 
amoimt  as  provided  imder  paragraph 
(a)(6)(i)  of  this  section;  and 
***** 

(viii)*  *  * 

(A)(1)  The  amount  of  the  borrower's 
installment  payment  is  adjusted 
annually,  based  on  the  borrower's 
expected  total  monthly  gross  income 
received  by  the  borrower  from 
employment  and  ftt)m  other  sources 
during  the  course  of  the  repayment 
period;  or 

(2)  If  the  loan  has  a  variable  interest 
rate  that  changes  annually,  the  lender 
may  establish  a  repaj^ment  schedule  that 
may  have  adjustments  in  the  payment 
amoiint  as  provided  under  paragraph 
(a)(6)(i)  of  this  section;  and 
***** 

(h)*  •  ' 

(2)*  *  * 

(i)  Is  less  than  $7,500,  the  borrower 
shall  repay  the  Consolidation  loan  in 
not  more  than  10  years; 


§682.210    [AiiMndMl] 

31.  Section  682.210  is  amended  by 
adding  "on  that  loan"  after  "deferment" 
in  paragraph  (a)(8);  and  by  removing 
"(r)",  and  adding,  in  its  place  "(s)",  in 
paragraph  (a)(10). 


32.  Section  682.210  is  amended  by 
removing  "eligible  institution",  and  by 
adding,  in  its  place,  "institution  of 
higher  education"  in  paragraph  (b)(3) 
introductory  text,;  by  adding  ",  a  Direct 
Stafford,"  after  "received  a  StaJEford"  in 
paragraph  (b)(4);  and  by  adding  "of 
paragraph  (b)(5)"  after  "piuposes"  in 
paragraph  (b)(7),  introductory  text. 

33.  Section  682.210  is  amended  by 
adding,  "of  paragraphs  (s)(2)  through 
(s)(6)"  in  the  second  sentence,  after 
"purposes"  in  paragraph  (s)(l);  and  by 
removing  "for"  the  first  time  it  appears, 
and  addii^,  in  its  place,  "based  on  the 
borrower's"  in  paragraph  (s)(2). 

{682.211    [AiiMndwl] 

34.  Section  682.211  is  amended  by 
removing  "(h)",  and  adding,  in  its  place, 
"(g)"  in  paragraph  (a)(2);  and  by  adding, 
"based  on  the  same  or  differing 
condition",  after  "impaired"  in 
paragraph  (a)(3). 

35.  Section  682.211(d)  is  amended  by 
adding,  in  the  first  sentence,  "but  prior 
to  claim  payment"  after  "default";  and 
by  removing  "repayment  obligation" 
and  adding,  in  its  place,  "agreement  to 
repay  the  debt"  in  the  second  sentence. 

36.  Section  682.211(e)  is  amended  by 
removing  "or  a  forbearance  granted 
under  ptaragraph  (g)  of  this  section"  in 
the  first  sentence. 

37.  Section  682.211  is  amended  by 
removing  paragraph  (f)(4);  redesignating 
paragraphs  (f)(5)  through  (f)(9)  as 
paragraphs  (0(4)  through  paragraph 
(f)(8),  respectively;  removing 
"682.402(d)",  and  adding,  in  its  place, 
"682.402(f)"  in  redesignated  paragraph 
(f)(4);  and  by  removing  "is  established 
in  accordance  with 

§682.209(a)(3)(ii)(B)",  and  adding,  in  its 
place,  ",  which  can  be  no  later  than  45 
days  after  the  period  ends"  in 
redesignated  paragraph  (f)(8). 

38.  Section  682.211  is  fiudier 
amended  by  removing  paragraph  (g); 
redesignating  paragraphs  (h)  through  (j) 
as  paragraphs  (g)  through  (i), 
respectively;  removing  "paragraph 
(j)(5)"  and  adding,  in  its  place, 
"paragraph  (i)(5)  of  this  section",  in 
redesignated  paragraph  (g);  removing 
"paragraph  (i)(l)"  and  adding,  in  its 
place,  "paragraph  (h)(1)"  in 
redesignated  paragraph  (h)(2);  removing 
"paragraph  (i)(2)(i)"  and  adding,  in  its 
place,  "paragraph  (h)(2)(i)"  in 
redesignated  paragraph  (h)(3)(i); 
removing  "paragraph  (i)(2)(ii)(B)"  and 
adding,  in  its  place,  "paragraph 
(h)(2)(ii)(B)"  in  redesignated  paragraph 
{h)(3)(ii);  removing  "paragraph 
(i)(2)(ii)(C)",  and  adding,  in  its  place, 
"paragraph  (h)(2)(ii)(C)"  in  redesignated 
paragraph  (h)(3)(iii);  removing 
"paragraph  (j)(2)",  "paragraph 
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"(j)(2)(u)".  and  "paragraph  (j)(4)".  and 
adding,  in  their  place,  "paragraph 
(i)(2)",  "paragraph  (i)(2)(ii)".  and 
"paragraph  (i)(4)",  respectively,  in 
redesignated  paragraph  (i)(l);  removing 
"paragraph  (j){2)(i)",  and  adding,  in  its 
place,  "paragraph  "paragraph  (i){2)(i)" 
in  redesignated  paragraph  {i)(4). 

§682.215    [Amended] 

39.  Section  682.215  is  amended  by 
adding  "or  other  non-profit  private" 
after  "public"  in  paragraph  (e){2){i). 

§682.300    [Amended] 

40.  Section  682.300  is  amended  by 
adding  "except  as  provided  in 
paragraph  {c)(4)  of  this  section"  before 
the  word  "if  in  paragraph  {b)(2)(ii);  by 
removing  "restricted"  in  paragraph 
nD)(2)(ii)(B);  by  removing  "or"  after  the 
semicolon  in  paragraph  (b)(2)(vi);  by 
removing  the  period  at  the  end  of 
paragraph  (b){2)(vii),  and  by  adding,  in 
its  place.  ";  or";  and  by  adding  a  new 
paragraph  (b)(2)(viii)  to  read  as  follows: 

§  682.300    Payment  of  interest  benefits  on 
Stafford  and  Consolidation  loans. 

***** 

(b)*  *  * 

(2)*  *  * 

(viii)  The  date  the  lender  determines 
that  the  borrower  is  eligible  for  loan 
discharge  under  §  682.402(d)  or  (e)." 


§682.301    [Amended] 

41.  Section  682.301  is  amended  by 
removing,  "academic  period"  and 
adding,  in  its  place,  "period  of 
enrollment"  in  paragraph  (b)(1);  and  by 
removing,  "academic  period"  and 
adding,  in  its  place,  "period  of 
enrollment"  in  paragraph  (b)(2). 

§682.302    [Amended] 

42.  Section  682.302  is  amended  by 
removing,  "prior  to"  and  adding,  in  its 
place,  "on  or  before"  in  paragraph 
(d)(l)(v);  by  removing  "guaranty  agency 
returns  a  claim"  and  adding,  in  its 
place,  "lender  received  a  returned  claim 
from  the  guaranty  agency  on  a  loan"  in 
paragraph  (d)(l)(vii);  by  redesignating 
paragraph  {d)(2)  as  paragraph  (d)(3);  and 
by  adding  a  new  paragraph  (d)(2)  to  read 
as  follows: 

§  683.302    Payment  of  special  allowance  on 
FFEL  loans. 

***** 

(d)*  *  * 

(2)  In  the  case  of  a  loan  disbursed  on 
or  after  October  1, 1992,  the  Secretary 
does  not  pay  special  allowance  on  a 
loan  if — 

(i)  The  disbursement  check  is 
returned  imcashed  to  the  lender  or  the 
lender  is  notified  that  the  disbursement 


made  by  electronic  funds  transfer  or 
master  check  will  not  be  released  from 
the  restricted  account  maintained  by  the 
school;  or 

(ii)  The  check  for  the  disbursement 
has  not  been  negotiated  before  the  120th 
day  after  the  date  of  disbursement  or  the 
disbinsement  made  by  electronic  funds 
transfer  or  master  check  has  not  been 
released  from  the  restricted  account 
maintained  by  the  school  before  that 
date. 
***** 

43.  Section  682.305  is  amended  by 
revising  paragraph  (a)(3)to  read  as 
follows: 

§  682.305    Procedures  for  payment  of 
interest  twnefits  and  special  allowance. 

(a)*  *  * 

(3)(i){A)  The  Secretary  reduces  the 
amount  of  interest  benefits  and  special 
allowance  payable  to  the  lender  by — 

(1)  The  amount  of  origination  fees  the 
lender  was  authorized  to  collect  dining 
the  quarter  imder  §  682.202(c),  whether 
or  not  the  lender  actually  collected  that 
amoimt;  and 

(2)  The  amoimt  of  lender  fees  payable 
under  paragraph  (a)(3){ii)  of  this  section. 

(B)  The  Secretary  increases  the 
amount  of  interest  benefits  and  special 
allowance  payable  to  the  lender  by  the 
amount  of  origination  fees  refunded  to 
borrowers  during  the  quarter  under 
§  682.202(c). 

(ii)  For  any  FFEL  loan  made  on  or 
after  October  1, 1993,  a  lender  shall  pay 
the  Secretary  a  loan  fee  equal  to  0.50% 
of  the  principal  amount  of  the  loan. 


§682.400    [Amended] 

44.  Section  682.400  is  amended  by 
removing  "GSL"  and  adding,  in  its 
place  "FFEL"  in  paragraph  (a);  and  by 
removing  "and"  before  "bankruptcy" 
and  adding  ",  closed  school  and  false 
certification  discharge"  after 
"bankruptcy"  in  paragraph  (b)(l)(ii). 

§682.401    [Amended] 

45.  Section  682.401  is  amended  by 
removing  the  comma  after  "Stafford", 
and  by  adding,  in  its  place,  "and", 
removing  ".  PLUS",  and  removing 
"(h)",  and  adding,  in  its  place,  "(g)"  in 
paragraph  (b)(1);  removing  "(g)",  and 
adding,  in  its  place,  "(h)"  in  paragraph 
(b)(2);  removing  "Or"  at  the  end  of 
paragraph  {b)(2)(ii)(A);  removing  the 
period  at  the  end  of  paragraph 
(b)(2)(ii)(B).  and  adding,  in  its  place,  "; 
or";  by  adding  a  new  paragraph 
(b)(2)(ii)(C);  by  removing  "§  682.204(1)" 
and  adding,  in  its  place.  "§  682.204(k)" 
in  paragraph  (b)(2)(iii);  by  adding  a  new 
paragraph  (b)(4)(v);  by  removing  ", 
SLS."  in  paragraph  (b){5)(ii);  by 


removing  "sections  428A(a)(2)  or",  and 
adding,  in  its  place,  "section"  in 
paragraph  (b)(6)(i)(C);  revising 
paragraph  (b)(10)(iv);  removing 
"§682.401(b)(9)(vi)(A)  and  (B)"  and 
adding,  in  its  place. 
"§682.401(b)(10)(vi)(A)  and  (B)"  in 
paragraph  (b)(10)(v);  and  revising 
paragraphs  (b)(15)  through  (b)(28)  to 
read  as  follows: 


Basic  program  agreement 

*        *        * 


§682.401 

*  * 

(b)*  *  * 
(2)*  *  * 
(ii)*  •  * 

(C)  A  period  that  does  not  exceed  12 
months. 

*  *        *        *        * 

(4)*   •   * 

(v)  A  guaranty  agency  must  inform  the 
borrower  that  he  or  she  may  only  obtain 
reinstatement  of  borrower  eligibility 
under  this  section  once. 
***** 

(10)*  *  * 

(iv)  The  amount  of  the  insurance 
premium  may  not  exceed — 

(A)  For  a  loan  disbursed  on  or  before 
June  30, 1994.  3  percent  of  the  principal 
balance  of  the  loan;  or 

(B)  For  a  loan  disbursed  on  or  after 
July  1. 1994, 1  percent  of  the  principal 
balance  of  the  loan. 
*****■" 

(15)  Guarantee  agency  verification  of 
default  data.  A  guaranty  agency  shall 
respond  to  an  institution's  written 
request  for  verification  of  its  default  rate 
data  for  purposes  of  an  appeal  pursuant 
to  34  CFR  668.17(c)(l)(i)  within  15 
working  days  of  the  date  the  agency 
receives  the  institution's  written  request 
pursuant  to  34  CFR  668.17(c)(8),  and 
simultaneously  provide  a  copy  of  that 
response  to  the  Secretary's  designated 
Department  official. 

(16)  Guaranty  agency  administration. 
In  the  case  of  a  State  loan  guarantee 
program  administered  by  a  State 
government,  the  program  must  be 
administered  by  a  single  State  agency, 
or  by  one  or  more  private  nonprofit 
institutions  or  organizations  under  the 
supervision  of  a  single  State  agency.  For 
this  purpose,  "supervision"  includes, 
but  is  not  limited  to.  setting  policies  and 
procedures,  and  having  full 
responsibility  for  the  operation  of  the 
program. 

(17)  Loan  assignment,  (i)  Except  as 
provided  in  paragraph  (b)(17)(iii)  of  this 
section,  the  guaranty  agency  must  allow 
a  loan  to  be  assigned  only  if  the  loan  is 
fully  disbursed  and  is  assigned  to — 

(A)  An  eligible  lender; 

(B)  A  guaranty  agency,  in  the  case  of  ■ 
a  borrower's  default,  death,  total  and 
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permanent  disability,  or  filing  of  a 
bankruptcy  petition,  or  for  other 
cirounstances  approved  by  the 
Secretary,  such  as  a  loan  made  for 
attendance  at  a  school  that  closed  or  a 
false  certification  claim; 

(C)  An  educational  institution, 
whether  or  not  it  is  an  eligible  lender, 
in  connection  with  the  institution's 
repayment  to  the  agency  or  to  the 
Secretary  of  a  guarantee  or  a  reinsurance 
claim  payment  made  on  a  loan  that  was 
ineligible  for  the  payment; 

(D)  A  Federal  or  State  agency  or  an 
organization  or  corporation  acting  on 
behalf  of  such  an  agency  and  acting  as 
a  conservator,  liquidator,  or  receiver  of 
an  eligible  lender;  or 

(E)  The  Secretary. 

(ii)  For  the  piupose  of  this  paragraph, 
"assigned"  means  any  kind  of  transfer 
of  an  interest  in  the  loan,  including  a 
pledge  of  such  an  interest  as  security. 

(iii)  The  guaranty  agency  must  allow 
a  loan  to  be  assigned  imder  paragraph 
(b){17)(i)  of  this  section,  following  die 
first  disbursement  of  the  loan  if  the 
assignment  does  not  result  in  a  change 
in  the  identity  of  the  party  to  whom 
payments  must  be  made. 

(18)  Transfer  of  guarantees.  Except  in 
the  case  of  a  transfer  of  guarantee 
requested  by  a  borrower  seeking  a 
transfer  to  secine  a  single  guarantor,  the 
guaranty  agency  may  transfer  its 
guarantee  obUgation  on  a  loan  to 
another  guaranty  agency,  only  with  the 
approval  of  the  Secretary,  the  transferee 
agency,  and  the  holder  of  the  loan. 

(19)  Standards  and  procedures,  (i) 
The  guaranty  agency  shall  establish, 
disseminate  to  concerned  parties,  and 
enforce  standards  and  procedures  for — 

(A)  Ensiuing  that  all  lenders  in  its 
)rogram  meet  the  definition  of  "eligible 
ender"  in  section  435(d)  of  the  Act  and 
lave  a  written  lender  agreement  with 

the  agency; 

(B)  School  and  lender  participation  in 
its  program; 

(C)  Limitation,  suspraision, 
termination  of  school  and  lender 
participation; 

(D)  Emergency  action  against  a 
participating  school  or  lender; 

(E)  The  exercise  of  due  diligence  by 
lenders  in  making,  servicing,  and 
collecting  loans;  and 

(F)  The  timely  filing  by  lenders  of 
default,  death,  disability,  bankruptcy, 
closed  school,  false  certification,  and 
ineligible  loan  claims. 

(ii)  The  guaranty  agency  shall  ensure 
that  its  program  and  all  participants  in 
its  program  at  all  times  meet  the 
requirements  of  subparts  B,  C,  D,  and  F 
of  this  part. 

(20)  Monitoring  student  enrollment. 
The  guaranty  agency  shall  monitor  the 


enrollment  status  of  a  FFEL  program 
borrower  or  student  on  whose  behalf  a 
parent  has  borrowed  that  includes,  at  a 
minimum,  reporting  to  the  current 
holder  of  the  loan  within  60  days  any 
change  in  the  student's  enrollment 
status  reported  that  triggers — 

(i)  The  beginning  of  the  borrower's 
grace  period;  or 

(ii)  The  beginning  or  resumption  of 
the  borrower's  immediate  obligation  to 
make  scheduled  payments. 

(21)  Submission  of  interest  and 
special  allowance  information.  Upon 
the  Secretary's  request,  the  guaranty 
agency  shall  submit,  or  require  its 
lenders  to  submit,  information  that  the 
Secretary  deems  necessary  for 
determining  the  amount  of  interest 
benefits  and  special  allowance  payable 
on  the  agency's  guaranteed  loans. 

(22)  Submission  of  information  for 
reports.  The  guaranty  agency  shall 
require  lenders  to  submit  to  the  agency 
the  information  necessary  for  the  agency 
to  complete  the  reports  required  by 

§  682.414(b). 

(23)  Guaranty  agency  transfer  of 
information,  (i)  A  guaranty  agency  bom. 
which  another  guaranty  agency  requests 
information  regarding  Sta]fford  and  SLS 
loans  made  after  January  1, 1987,  to 
students  who  are  residents  of  the  State 
for  which  the  requesting  agency  is  the 
principal  guaranty  agency  as  defined  in 
§  682.800(d)  shall  provide— 

(A)  The  name  and  social  security 
number  of  the  student;  and 

(B)  The  annual  loan  amount  and  the 
cumidative  amount  borrowed  by  the 
student  in  loans  imder  the  Stidford  and 
SLS  programs  guaranteed  by  the 
responding  agency. 

(ii)  The  reasonable  costs  incurred  by 
an  agency  in  fulfilling  a  request  for 
information  made  imder  paragraph 
(b)(23)(i)  of  this  section  must  be  paid  by 
the  guaranty  agency  making  the  request. 

(24)  Information  on  defaults.  The 
guaranty  agency  shall  upon  the  request 
of  a  school,  furnish  information  with 
respect  to  students,  including  the  names 
and  addresses  of  such  students,  who 
were  enrolled  at  that  school  and  who 
are  in  default  on  the  repayment  of  any 
loan  guaranteed  by  that  agency. 

(25)  Information  on  loan  sales  or 
transfers.  The  guaranty  agency  must, 
upon  the  request  of  a  school,  furnish  to 
the  school  last  attended  by  the  student, 
information  with  respect  to  the  sale  or 
transfer  of  a  borrower's  loan  prior  to  the 
beginning  of  the  repayment  period, 
including — 

(i)  Notice  of  assignment; 
(ii)  The  identity  of  the  assignee; 
(iii)  The  name  and  address  of  the 
party  by  which  contact  may  be  made 


with  the  holder  concerning  repayment 
of  the  loan;  and 

(iv)  The  telephone  number  of  the 
assignee  or,  if  the  assignee  uses  a  lender 
servicer,  another  appropriate  number  for 
borrower  inquiries. 

(26)  Third-party  servicers.  The 
guaranty  agency  may  not  enter  into  a 
contract  with  a  third-party  servicer  that 
the  Secretary  has  determined  does  not 
meet  the  financial  and  compliance 
standards  imder  §  682.416.  The  guaranty 
agency  shall  provide  the  Secretary  with 
the  name  and  address  of  any  third-party 
servicer  with  which  the  agency  enters 
into  a  contract  and,  upon  request  by  the 
Secretary,  a  copy  of  that  contract. 

(27)  Collection  charges  and  late  fees 
on  defaulted  FFEL  loans  being 
consolidated,  (i)  A  guaranty  agency  may 
add  collection  costs  in  an  amount  not  to 
exceed  18.5  percent  of  the  outstanding 
principtal  and  interest  to  a  defaulted 
FFEL  Program  loan  that  is  included  in 

a  Federal  Consolidation  loan. 

(ii)  When  returning  the  proceeds  fi-om 
the  consoUdation  of  a  defaulted  loan  to 
the  Secretary,  a  guaranty  agency  may 
only  retain  die  amount  added  to  the 
borrower's  balance  pursuant  to 
paragraph  (b)(27)(i)  of  this  section. 

(28)  Change  in  agency's  records 
system.  The  agency  shall  provide 
written  notification  to  the  Secretary  at 
least  30  days  prior  to  placing  its  new 
guarantees  or  converting  the  records 
relating  to  its  existing  guaranty  portfolio 
to  an  information  or  computer  system 
that  is  owned  by,  or  otherwise  imder  the 
control  of,  an  entity  that  is  different 
than  the  party  that  owns  or  controls  the 
agency's  existing  information  or 
computer  system.  If  the  agency  is 
soliciting  bids  firom  third  puties  with 
respect  to  a  proposed  conve^5ion,  the 
agency  shall  provide  written  notice  to 
the  Secretary  as  soon  as  the  solicitation 
begins.  The  notification  described  in 
this  paragraph  must  include  a  concise 
description  of  the  agency's  conversion 
project  and  the  actual  or  estimated  cost 
of  the  project 


S  682.402    [Amended] 

46.  Section  682.402  is  amended  by 
adding  "unless  that  borrower  would 
qualify  for  discharge  of  the  loan  under 
these  regulations"  before  the  period  at 
the  end  of  paragraph  (a)(2);  by  removing 
",  on  or  after  July  23, 1992"  in 
paragraph  (b)(1);  by  removing  "the" 
before  "light"  in  paragraph  (d)(6)(ii)(G); 
by  adding  ",  the  Secretary"  after 
"lender"  in  paragraph  (e)(6)(v);  by 
removing  "(e)(10)(iii)(C)"  and  adding,  in 
its  place,  "(e){10)(ii)(C)"  in  paragraph 
(e)(10)(ii)(D)(2);  by  removing 
"(e)(10)(iii)(C)",  and  adding,  in  its  place, 
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"(e)(10)(ii)(C)"  in  paragraph 
(e)(10)(ii)(E);  by  removing 
"(e)(10){iv)(B)",  and  adding,  in  its  place. 
"{e)(10)(iv)"  in  paragraph  (e)(ll);  by 
removing  the  first  paragraph  designated 
as  {e)(13):  by  removing  "(d)  through  (i)". 
and  adding,  in  its  place,  "(f)  through 
(m)"  in  paragraph  (f)(1);  by  adding, 
"debtor's  attorney  or  the"  after  "issued 
by  the"  in  paragraph  (f)(3);  by  removing 
"(e)",  and  adding,  in  its  place,  "(g)"  in 
paragraph  (f)(5)(i);  by  removing 
"(d)(5)(i)".  and  adding,  in  its  place, 
"(f)(5)(i)"  in  paragraph  (f)(5)(ii):  by 
removing  "(d)(2)",  and  adding,  in  its 
place,  "(f)(3)"  in  paragraph  (g)(2)(iv)(A); 
by  removing  "(f)",  and  adding,  in  its 
place,  "(g)"  in  paragraph  (h)(l)(i);  by 
removing  "(g)",  and  adding,  in  its  place, 
"(i)"  in  paragraph  (h)(l)(ii);  by  revising 
paragraph  (h)(2)(i);  by  adding  "closed 
school  or  false  certification"  after  "of  a" 
in  paragraph  (h)(2)(iii);  by  removing 
"Federal"  in  paragraph  (h)(2)(v);  by 
revising  paragraph  (h)(3){iii);  by 
removing  "(h)(2)",  and  adding,  in  its 
place,  "(i)(2)"  in  paragraph  {i)(3)(ii);  by 
revising  paragraph  (m)(l);  and  by 
adding  "as  provided  in  §  682.210(a)(5)" 
after  the  word  "deferment"  in  paragraph 
(m)(2)  to  read  as  follows: 

§  682.402    Death,  disability,  ciosad  school, 
false  certification,  and  bankruptcy 
payments. 

•  *        •        *        * 

(h)  *  *  * 

(2)(i)  The  amount  of  loss  payable — 

(A)  On  a  death  or  disability  claim  is 
equal  to  the  sum  of  the  remaining 
principal  balance  and  interest  accrued 
on  the  loan,  collection  costs  incurred  by 
the  lender  and  applied  to  the  borrower's 
accoimt  within  30  days  of  the  date  those 
costs  were  actually  incurred,  and 
impaid  interest  up  to  the  date  the  lender 
should  have  filed  the  claim. 

(B)  On  a  bankruptcy  claim  is  equal  to 
the  unpaid  balance  of  principal  and 
interest  determined  in  accordance  with 
paragraph  (h)(3)  of  this  section. 
***** 

(3)*  *   • 

(iii)  During  the  period  required  by  the 
guaranty  agency  to  approve  the  claim 
and  to  authorize  payment  or  to  ret\un 
the  claim  to  the  lender  for  additional 
documentation  not  to  exceed — 

(A)  45  days  for  death,  disability  or 
bankruptcy  claims;  or 

(B)  90  days  for  closed  school  and  false 
certifications. 

*  •        *        •        • 

(m)*  •  • 

(1)  Includes  any  period  during  which 
the  lender  does  not  require  the  borrower 
to  make  a  payment  on  the  loan. 


§682.403    [Amended] 

47.  Section  682.403  is  amended  by 
removing  "eligible  educational 
institution"  both  times  it  appears,  and 
by  adding,  in  its  place,  "institution  of 
higher  education"  in  paragraph 
(a)(2)(iii)P);  by  revising  paragraph  (d); 
by  removing  "sections  422(c)  and  (d)" 
and  adding,  in  its  place,  "section  422" 
in  paragraph  (f)  to  read  as  follows: 

§  682.403    Federal  advances  for  claims 
payments. 

*        *        *        *        • 

(d)  The  Secretary  makes  an  advance  to 
a  guaranty  agency — 

(1)  On  terms  and  conditions  specified 
in  an  agreement  between  the  Secretary 
and  the  guaranty  agency; 

(2)  To  ensure  that  the  agency  will 
fulfill  its  lender-of-last  resort  obligation; 
and 

(3)  To  meet  the  agency's  immediate 
cash  needs  and  to  ensure  the 
uninterrupted  payment  of  claims  when 
the  Secretary  has  terminated  the 
agency's  agreement  and  assumed  its 
functions. 


§682.404    (Amended] 

48.  Section  682.404  is  amended  by 
removing  "$50",  and  by  adding,  in  its 
place,  "an  amount  equal  <to  one  percent 
of  the  total  unpaid  principal  and 
accrued  interest  on  the  loan  as  of  the 
date  the  lender  transmits  its  request  to 
the  guaranty  agency"  in  paragraph 
(a)(3)(i);  by  adding  "and  ail  loans 
guaranteed  on  or  after  October  1, 1993," 
after  "(h),"  in  paragraph  (d)(1);  and  by 
removing  "30"  and  adding,  in  its  place, 
"27"  in  paragraph  (g)(2)(ii). 

§682.405    [Amended] 

49.  Section  682.405  is  amended  by 
adding  "on-time"  in  the  second 
sentence,  after  "one"  in  paragraph  (b)(1) 
introductory  text,;  by  removing 
"consequences",  and  by  adding,  in  its 
place,  "effects"  in  the  second  sentence 
in  paragraph  {b)(l)(iv);  and  by  removing 
"10-year  maximum",  and  by  adding  in 
its  place,  "applicable  maximum 
repayment  term,  as  defined  under 
sections  682.209(a)  or  (h)"  in  the  second 
sentence  in  paragraph  (b)(3). 

§682.406    [Amended] 

50.  Section  682.406  is  amended  by 
removing  the  first  comma  and  by 
adding,  in  its  place,  a  semi-colon,  and 
by  removing  the  remainder  of  the 
paragraph  in  paragraph  (a)(9);  and  by 
revising  paragraph  (a)(12)  to  read  as 
follows: 


§682.406 
coverage. 

(a)*  * 


Conditions  of  reinsurance 


(12)  The  agency  and  the  lender,  if 
applicable,  complied  with  all  other 
Federal  requirements  with  respect  to  the 
loan  including — 

(i)  Payment  of  origination  fees; 

(ii)  For  Consolidation  loans  disbursed 
on  or  after  October  1, 1993,  payment,  on 
a  monthly  basis,  of  an  interest  payment 
rebate  fee  calculated  on  an  annud  basis 
and  equal  to  1.05  percent  of  the  impaid 
principal  and  accrued  interest  on  the 
loan; 

(iii)  Compliance  with  all  preclaims 
assistance  requirements  in 
§682.404(a)(2)(ii). 


§682.408    [Amended] 

51.  Section  682.408(a)  is  amended  by 
removing  ",SLS,". 

§682.409    [Amended] 

52.  Section  682.409(a)  is  amended  by 
removing  "§§  682.402(d),  682.402(1)" 
and  by  adding,  in  its  place, 

"§§  682.402(f),  682.402(k)". 

§682.410    [Amended] 

53.  Section  682.410  is  amended  by 
removing  "Administrative  Cost 
Allowance  payments  received  under 
§  682.407  and  transitional",  and  by 
adding,  in  its  place,  "Transitional"  in 
paragraph  (a)(l)(vi);  by  removing  the 
word  "or"  after  "banfanptcy,"  and 
adding,  before  the  period,  ",  or  closed 
school  or  false  certification"  in 
paragraph  (b)(5)(i)(E);  by  removing 
"promptly",,  and  adding,  in  its  place,  ", 
within  the  timeft'ame  specified  in 
paragraph  (b)(6)(ii)  of  this  section,"  after 
the  word  "shall"  in  paragraph  (b)(5)(ii); 
by  removing  "during  the  period 
specified  in  paragraph  (5)(iv)(B)  of  this 
section"  in  the  second  sentence  in 
paragraph  (b)(6)(ii)(A),  and  adding  at  the 
end  of  the  sentence,  before  the  period, 
"during  the  period  specified  for  this 
review  in  paragraph  (b)(5)(iv)(B)"; 
removing  "or"  at  the  end  of  paragraph 
(b)(6)(vi)(A)(2);  by  removing  "and",  and 
adding,  in  its  place,  "or"  at  the  end  of 
paragraph  (b)(6)(vi)(A)(3);  by  adding  a 
new  paragraph  (b)(6)(vi)(A)(4j;  by 
removing  "(1)  through  (3)",  and  by 
adding,  in  its  place,  "(1),  (2),  (3),  and 
(5)"  in  paragraph  (b).(6)(vi)(B)(2); 
revising  paragraph  (b)(6)(vii)(B);  by 
removing  "(B)(6)(vii)(D)(2)",  and 
adding,  in  its  place,  "(b)(6)(vii)(B)". 
removing  "institute  a  civil  suit",  and 
adding,  in  its  place,  "initiate 
administrative  wage  garnishment", 
adding  "and  the  loan  has  not  been 
assigned  to  the  Department  for  a  civil 
suit  to  be  filed"  after  "loan",  removing 
"a  judgment  on",  and  adding,  before  tihe 
period,  "through  administrative  wage 
garnishment"  in  paragraph 
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(b)(6)(viii)(A);  by  removing  "that  the 
cost  of  litigation  would  not  exceed  the 
amount  likely  to  be  obtained  if  litigation 
were  begim",  and  removing  "shall 
institute  a  civil  suit",  and  adding,  in  its 
place,  "initiate  administrative  wage 
garnishment"  in  paragraph 
(b)(6)(viii)(B);  by  removing  "a"  in  the 
fint  sentence,  after  "enforce",  and  by 
adding,  in  its  place,  "an  administrative 
wage  gamishment  order  or  a",  by 
adding  "administrative  wage 
gamishment  order  or"  after  "ensiue  that 
the",  removing  "judgment"  in  the 
second  sentence,  and  adding,  in  its 
place,  "debt",  adding  "income  or"  after 
"sufficient"  both  times  it  appears, 
removing  "or  income"  after  "assets" 
both  times  it  appears,  adding  "the 
administrative  wage  gamishment  order 
or"  after  "satisfy",  removing  "the 
remainder  of  the"  after  "to  satisfy",  and 
by  adding,  in  its  place,  "an 
administrative  wage  gamishment  order 
or  a"  in  paragraph  (b){6)(ix)(A);  by 
adding  "income  or"  after  "sufficient", 
removing  "or  income",  removing 
"judgment  and  that  the  cost  of  enforcing 
the  judgment  would  not  exceed  the 
likely  recovery",  and  by  adding,  in  its 
place,  "debt",  adding  "initiate 
administrative  wage  gamishment  or" 
after  "intention  to",  and  removing  "on 
the  judgment"  before  "unless"  in 
paragraph  (b)(6)(ix)(B);  by  adding 
"administrative  wage  gamishment  or" 
before  "remainder  of  the  judgment"  in 
paragraph  {b){6){ix)(C);  removing  and 
reserving  paragraph  (b)(6){xi);  by 
removing  "sue",  and  adding,  in  its  place 
"initiate  administrative  wage 
gamishment"  in  paragraph  {b)(6){xii);  by 
removing,  "(b)(7)(iii)-(vi)"  in  the  first 
sentence,  and  adding,  in  its  place, 
nb){7){iiiHv)",  removing  "{b)(7)(iii)- 
(vi)"  in  the  second  sentence,  and  by 
addii^.  in  its  place,  "(b)(7)(iii)-{v)"  in 
paragraph  {b)(7){ii);  and  by  removing 
"refer",  and  adding,  in  its  place,  "make 
the  initial  referral  of  in  paragraph 
(b){7){iv)(B)  to  read  as  follows: 

1682.410    Rscal,  adminietrative.  and 
•nforcement  requiranwnts. 

***** 

'    (b)*  •  * 

(6)  *  *  * 

(vi)*  *  * 

(A)*  *  • 

(4)  The  day  on  which  the  agency 
received  a  payment  on  a  loan  that 
remains  in  default  notwithstanding  the 

payment;  and 

***** 

(vii)*  *  * 

(B)  The  agency  need  not  initiate 
administrative  wage  gamishment  if  the 
agency  determines  and  docimients  in 
the  borrower's  file  that  the  borrower 


does  not  have  sufficient  income  to 
satisfy  the  debt  or  a  substantial  portion 
thereof. 


f  682.411    [AiMndMQ 

54.  Section  682.411  is  amended  by 
removing,  "no  later  than  45  days 
following  the  end  of  the  grace  period", 
and  by  adding,  in  its  place,  "by  the 
deadlines  specified  in  §  682.209(a)"  and 
adding  "(a)(2)(v)  and"  after  "provided 
in  (682.209"  in  paragraph  (b)(1);  by 
removing,  in  the  last  sentence,  "notice 
or  collection  letter"  and  adding,  in  its 
place,  "collection  letters"  in  paragraph 
(d)(1);  by  adding,  "correct  telephone 
number,"  after  "correct  address,"  in 
paragraph  (d)(3)(i);  by  adding  "correct 
telephone  number,"  after  "correct 
address,"  in  paragraph  (d)(3)(ii);  by 
adding  ",or  correct  telephone  number" 
after  "correct  address"  in  paragraph 
(d)(4)(iv)(B);  and  by  adding,  in  the  third 
sentence,  before  the  period,  "and  may 
be  in  writing  or  by  phone  calls"  in 
paragraph  (g). 

f682.413    [Amended] 
'   55.  Section  682.413  is  amended  by 
removing  "that  violate  (682.206(f)(1)" 
and  by  adding,  in  its  place,  "for  which 
the  certification  required  imder 
(682.206(f)(1)  is  not  available"  in 
paragraph  {c)(l)(vi);  and  by  removing 
"that  violate  (682.206(f)(1)",  and  by 
adding,  in  its  place,  "as  specified  in 
(682.413(c)(l)(vi)"  in  paragraph  (c)(2),. 

{682.415    [AiiMnded] 

56.  Section  682.415  is  amended  by 
removing  "682.402(e)(2)"  and  by 
adding,  in  its  place,  "682.402(g)(2)"  in 
paragraph  (b)(l)(iv);  by  removing 
"(a)(2)(ii)",  and  adding,  in  its  place, 
"(a)(2)(iii)"  and  removing 
"682.402(e)(2)",  and  adding,  in  its 
place,  "682.402(g)(2)"  in  paragraph 
(b)(3);  by  removing  "or"  after 
"disability,"  and  adding,  ",  or  closed 
school  and  false  certification 
discharges"  after  "bankruptcy"  in 
paragraph  (b)(5)(i);  by  removing 
"682.402(e)(2)",  and  adding,  in  its 
place,  "682.402(g)(2)"  in  paragraph 
(b)(6)(i);  by  removing  "(a)(3)(iii)(A)", 
and  adding,  in  its  place,  "(a)(2)(iii)(A)" 
in  paragraph  (b)(9);  by  removing 
"(a)(2)(ii)",  and  adding,  in  its  place, 
"(a)(2)(iii)"  in  paragraph  (c)(4);  and  by 
removing  "servicer",  and  adding,  in  its 
place,  "service"  in  paragraph  (c)(7)(ii). 

1682.505    [Amended] 

57.  Section  682.505(d)  is  amended  by 
ad^ng  "Federal"  before  "PLUS"  and 
again  before  "SLS"  in  the  italicized 
heading;  and  by  adding  "Federal"  in  the 
introductory  text  before  "SLS". 


f  682.507    [Amended] 

58.  Section  682.507(a)(2)  is  amended 
by  adding  "Federal"  before 
"Consolidation". 

1682.511    [Amended] 

59.  Section  682.511  is  amended  by 
adding  "Federal"  before 
"Consolidation"  in  paragraph  (a)(2);  and 
by  removing  "682.402(e)(1)"  and 
adding,  in  its  place,  "682.402(g)(1)"  in 
paragraph  (b)(2). 

f  682.51 2    [Amended] 

60.  Section  682.512  is  amended  by 
removing  "(682.402(f)(2)  and  (f)(3)"  and 
adding,  in  its  place,  "(682.402(h)(2)  and 
(h)(3)"  in  paragraph  (b)(l)(ii). 

§682.603    [Amended] 

61.  Section  682.603  is  amended  by 
removing  the  comma  and  adding  "or" 
after  "Stafford"  and  by  removing  ",  or 
SLS"  in  paragraph  (d)  introductory  text,; 
by  removing  ",  SLS,"  in  paragraph  (e) 
introductory  text,;  by  redesignating 
paragraph  (f)(l)(i)  as  paragraph 
(f)(l)(i)(A);  by  adding  a  new  paragraph 
(f)(l)(i)(B);  by  removing  the  comma  and 
the  parenthetical  phrase  in  paragraph 
(f)(l)(ii)(B),  and  adding,  in  its  place,  a 
period:  by  adding  "time"  after 
"instmction"  in  paragraph  (f)(3)(ii)(A); 
to  read  as  follows: 

S  682.603    Certification  by  a  partlcipirting 
•chool  in  connection  with  a  ioan 
application. 

***** 

(f)(1)  *  *  • 

(i)  *  *  • 

(B)  For  a  defaulted  borrower  who  has 
regained  eligibility  under 
§  682.401(b)(4),  the  academic  year  in 
which  the  borrower  regained  eligibility. 


§682.604    [Amended] 

62.  Section  682.604  is  amended  by 
removing  "If*,  and  adding,  in  its  place, 
"Except  as  provided  in  §  668.167,  if  in 
paragraph  (a)(3);  by  adding,  before  the 
first  comma,  "and  (D)(1)"  in  paragraph 
(b)(1);  by  removing  "fit)m  the  beginning 
of,  and  adding,  in  its  place,  "for"  in 
paragraph  (b)(2)(i);  by  adding,  before  the 
first  comma,  "and  (D)(1)"  in  paragraph 
(c)(2)(i);  by  removing  "student",  and 
adding,  in  its  place,  "borrower"  in 
paragraph  (c)(2)(ii);  by  removing 
"student"  before  "borrower's"  in 
paragraph  (c)(2)(ii)(B);  by  removing  "not 
more  than  30  days  prior  to  the  first  day 
of  classes  of  the  period  of  enrollment  for 
which  the  loan  is  intended,"  and 
"Federal"  in  paragraph  (c)(3) 
introductory  text;  by  removing 
"668.165(b)(2)",  and  adding,  in  its 
place,  "668.164"  in  paragraph 
(d)(l)(ii)(A);  by  adding  paragraph 
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(d)(l)(ii)(B);  by  removing 
"682.605(b){l){ii)".  and  adding,  in  its 
place,  "682.605",  and  by  removing 
"682.605(b)(1)(A)  and  (B)",  and  adding, 
in  its  place,  "682.605"  in  paragraph 
(d)(4);  by  adding  ",  touch-tone 
telephone  technology",  in  the  first 
sentence,  aiter  "presentation",  in 
paragraph  (f)(1):  by  removing 
"correspondence  school",  and  by 
adding,  in  its  place,  "student  enrolled  in 
a  correspondence  course"  in  paragraph 
(g)(l)(i);  by  adding  "the  borrower's 
expected  permanent  address,  the 
address  of  the  borrower's  next  of  kin, 
and"  after  "as  well  as"  in  paragraph 
(g)(2)(vi);  by  adding  "or  imsubsidized" 
after  "nonsubsidized"  in  paragraph 
(h)(1);  and  by  removing  "only  the",  and 
adding,  in  its  place,  "any"  in  paragraph 
(h)(3)  to  read  as  follows: 

§  682.604    Processing  ttie  twrrowsr's  loan 
proceeds  and  counseling  borrowers. 

***** 

(d)*  *  * 
(D*  *  • 

(ii)*  *  • 

(B)  The  school,  as  a  fiduciary  for  the 
benefit  of  the  guaranty  agency,  the 
Secretary,  and  the  student,  may  hold 
any  additional  loan  proceeds  that  the 
student  requests  in  writing  that  the 
school  retain  in  order  to  assist  the 
student  in  managing  his  or  her  loan 
funds  for  the  remainder  of  the  academic 
year.  The  school  shall  maintain  these 
funds,  as  provided  in  §  668.165(b)(5). 


Appendix  B  to  Part  682— (Removed] 

63.  Appendix  B  to  part  682  is 
removed  and  reserved. 

64.  Appendix  D  to  part  682  is 
amended,  in  the  "Note"  following  the 
heading,  by  adding,  at  the  end,  "For  the 
pvupose  of  determining  the  three-year 
deadline,  reinsmance  is  lost  on  the  later 
of  (a)  three  years  fi'om  the  last  date  the 
claim  could  have  been  filed  for  claim 
payment  with  the  guaranty  agency 
(270th  day  of  delinquency)  for  a  claim 
that  was  not  filed;  or  (b)  three  years 
fi'om  the  date  the  guaranty  agency 
rejected  the  claim,  for  a  claim  that  was 
filed.";  by  adding  "(a)(6)"  after  "(a)(5)," 
in  the  "Introduction"  section,  in  the 
second  paragraph,  sixth  sentence,  and 
removing,  in  the  seventh  sentence, 
"682.300(b)(2)(vi)",  and  adding,  in  its 
place,  "682.300(b)(2)(vii)";  by  adding  a 
new  definition  of  "Earliest  unexcused 
violation  "  in  alphabetical  order  in 
paragraph  D.I.A.;  by  removing 
"682.402(e)(2)(i)",  and  adding,  in  its 
place,  "682.402(g)(2)(i)"  in  D.I.E.2.,  first 
paragraph;  and  adding,  in  the  second 
paragraph,  in  the  third  sentence,  before 
the  period,  "unless  the  status  has 
changed  due  solely  to  passage  of  time. 
In  the  latter  case,  the  lender  must  place 
the  borrower  in  the  status  that  would 
exist  had  no  bankruptcy  claim  been 
filed.  If  the  borrower  is  delinquent  after 
the  loan  is  determined 
nondischargeable,  the  lender  should 
grant  administrative  forbearance  to 
bring  the  borrower's  account  current  as 


provided  in  (682.211(f)(5)"  to  read  as 
follows: 

Appmdix  D — ^Policy  for  Waiving  the 
Seovtary's  Right  to  Recover  or  Refuse 
to  Pay,  Interest  Benefits,  Special 
Allowance,  and  Reinsurance  on 
Stafford,  PLUS,  Supplemental  Loans  for 
Students,  and  Consolidation  Program 
Loans  Involving  Lenders'  Violations  of 
Federal  Regulations  Pertaining  to  Due 
DiligNice  in  Collection  or  Timely  Filing 
of  Qaims  [Bulletin  88-0-138] 

*  *        *        *        • 

D.  *  *  • 
I  *   *  * 

A.  *  *  * 

Earliest  unexcused  violation  means: 

1(a)  In  cases  when  reinsurance  is  lost  due 
to  a  failure  to  timely  establish  a  first  payment 
due  date,  the  earliest  unexcused  violation 
would  be  the  46th  day  after  the  date  the  first 
payment  due  date  should  have  been 
established. 

1(b)  In  cases  when  reinsurance  is  lost  due 
to  a  gap  of  46  days,  the  earliest  unexcused 
violation  date  would  be  the  46th  day 
following  the  last  collection  activity. 

(c)  In  cases  when  reinsurance  is  lost  due 
to  3  or  more  due  diligence  violations  of  6 
days  or  more,  the  earliest  unexcused 
violation  would  be  the  day  after  the  date  of 
default. 

(d)  In  cases  when  reinsurance  is  lost  due 
to  a  timely  filing  violation,  the  earliest 
unexcused  violation  would  be  the  day  after 
the  filing  deadline. 

*  *         •         ^         * 

[FR  Doc.  99-9260  Filed  4-15-99;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Economic  Classification  Policy 
Committae;  Initiatfva  To  Create  a 
Product  Classification  Syatem,  Ptiase 
I:  Exploratory  Effort  To  Claasify 
Sarvica  Products 

AGENCY:  Office  of  Managem«it  and 

Budget,  Executive  Office  of  the 

President. 

ACnON:  Proposed  development  of  a 

comprehensive  and  integrated  North 

American  product  classification  system. 

SUMMARY:  Under  Title  44  U.S.C.  3504(e), 
the  Office  of  Management  and  Budget 
(0MB),  through  its  Economic 
Classification  Policy  Committee  (ECPC), 
is  seeking  public  comment  on  the 
proposed  development  of  a 
comprehensive  classification  system  for 
products  produced  by  North  American 
Industry  Classification  System  (NAICS) 
industries.  The  ECPC  proposes,  over  the 
long  term,  to  develop  a  comprehensive 
and  integrated  North  American  Product 
Classification  System  for  the  products 
produced  by  industries  classified  under 
the  North  .^jnerican  Industry 
Classification  System  (NAICS)  and,  over 
the  short  term,  to  explore  the  feasibility 
of  identifying  and  classifying  products 
produced  by  selected  NAICS  service 
industries.  The  ECPC  is  particularly 
seeking  proposals  for  an  initial 
identification  of  the  service  products 
created  by  industries  in  selected  service 
sectors  as  well  as  comments  on  related 
discussions  of  needs  and  uses  for 
product  data,  guiding  principles  for  the 
product  classification  development,  and 
organization  and  tasks  of  the  product 
classification  committees.  In  addition, 
the  ECPC  is  seeking  information  sources 
in  the  academic  and  business 
communities  that  can  be  used  by  the 
classification  committees  to  identify  the 
products  created  by  the  service 
industries  included  in  Phase  I  (see 
Industry  Appendix). 
DATES:  To  ensure  consideration,  all 
comments  on  the  development  of  a 
product  classification  system  and 
proposals  for  products  must  be  received 
electronically  or  in  writing  no  later  than 
June  15, 1999. 

ADDRESSES:  Please  send  comments  and 
proposals  for  products  electronically 
either  by  e-mail  to 
prodclass@ccmaiI.census.gov  or  by 
using  the  response  form  foimd  on 
www.census.gov/products.  Proposals 
may  also  be  mailed  to  Michael  F.  Mohr, 
Coordinator,  ECPC  Initiative  to  Classify 
Service  Products,  Bureau  of  the  Census, 
U.S.  Department  of  Commerce,  Room 
2633-3,  Washington,  DC  20233, 


telephone  number  (301)  457-2589,  FAX 
(301)  457-1536.  Proposals  will  become 
part  of  the  library  of  backgroimd 
information  to  guide  the  work  of  the 
classification  committees.  All  comments 
and  proposals  received  in  response  to 
this  notice  will  be  available  for  public 
inspection  at  the  Biu'eau  of  the  Census, 
U.S.  Department  of  Commerce,  4700 
Silver  Hill  Road,  Suitland,  MD  20233. 
Please  telephone  the  Bureau  of  the 
Census  at  (301)  457-2589  to  make  an 
appointment.  Those  making  proposals 
will  be  notified  directly  of  action  taken 
by  the  ECPC. 

Those  wishing  to  identify  information 
sources  for  the  service  industries 
included  in  Phase  I  should  do  so  either 
through  the  web  site  at 
www.census.gov/products,  or  by  e-mail 
to  prodclass@ccmail.census.gov,  or  by 
contacting  Michael  F.  Mohr. 
Coordinator,  ECPC  Initiative  to  Classify 
Service  Products,  Bureau  of  the  Census, 
U.S.  Department  of  Commerce,  Room 
2633-3,  Washington,  DC  20233, 
telephone  number  (301)  457-2589,  FAX 
(301) 457-1536. 

Web  Page:  A  Web  Page  for  the  product 
classification  initiative  can  be  found  at 
www.census.gov/products.  This  site 
provides  extensive  information  on,  and 
will  report  news  about,  the  initiative;  it 
also  provides  a  structured  mediiun 
through  which  interested  parties  can 
participate  electronically  in  Phase  I  by 
identifying  information  sources  and 
submitting  proposals  for  the  products 
produced  by  the  covered  service 
industries. 

Electronic  Availability:  This 
document  is  available  on  the  World 
Wide  Web  from  the  Census  Bureau  at 
the  address  <http://www.census.gov/ 
products>  imder  the  listing  Federal 
Register  Notice.  This  docimient  is  also 
available  via  File  Transfer  Protocol 
(FTP)  at  the  address  <ftp.census.gov/ 
pub/epcd/ www/products/ 
products99.txt>.  A  more  comprehensive 
treatment  of  the  subject  matter 
contained  in  this  notice  is  provided  in 
a  Discussion  Paper  that  is  also  available 
electronically  at  the  foregoing  addresses. 
Copies  of  the  NAICS  manual  referenced 
in  this  notice  can  be  ordered  from  the 
National  Technical  Information  Service 
at  the  address  <http://www.ntis.gov/ 
naics>  or  (800)  553-6847. 
FOR  FURTHER  INFORMATION  CONTACT: 
Parties  wishing  further  information  on 
the  work  described  in  this  notice  should 
contact  Michael  F.  Mohr,  Coordinator: 
ECPC  Initiative  to  Classify  Service 
Products,  Bureau  of  the  Census,  U.S. 
Department  of  Commerce,  Room  2633- 
3,  Washington,  DC  20233,  e-mail 
michael.f.mohr@ccmail.census.gov, 


telephone  number  (301)  457-2589,  FAX 
(301)  457-1536. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  a  Federal  Register  notice  of  July  26, 
1994  (59  FR  38092-38096),  0MB 
annoimced  that  the  ECPC  had  agreed  to 
work  in  concert  with  Mexico's  Instituto 
Nacional  de  Estadistica,  Geografia  e 
Informatica  (INEGI)  and  Statistics 
Canada  to  develop  a  new  and  common 
industry  classification  system — the 
North  American  Industry  Classification 
System  (NAICS) — ^that  would  replace 
the  existing  system  used  in  the  United 
States,  the  Standard  Industrial 
Classification  System  (SIC).  Final 
agreement  on  NAICS  was  announced  in 
a  Federal  Register  notice  of  April  9, 

1997  (62  FR  17287-17337).  This 
agreement  resulted  in  the  publication  in 

1998  of  the  new  North  American 
Industry  Classification  System,  United 
States,  1997  manual. 

In  addition  to  announcing  the 
development  of  NAICS,  the  1994 
Federal  Register  notice  also  indicated 
that  each  country  would  provide 
product  data  compiled  within  the 
framework  of  its  respective  statistical 
system,  to  meet  the  need  for  such 
information.  Recognizing  the  increasing 
international  trade  in  goods  and 
services,  each  country  envisaged 
working  cooperatively  to  help  improve 
existing  commodity  classification 
systems,  including  the  Harmonized 
System  (HS)  of  the  Customs  Cooperation 
Council  and  the  United  Nations' 
Provisional  Central  Product 
Classification  System  (CPC)  for 
services. '  In  particular,  the  three 
countries  agreed  that  such  cooperation 
would  entail  coordinating  their  product 
classification  efforts  and  keeping  each 
other  informed  of  proposals  for  change 
in  this  area.  Integral  to  the  product 
classification  accord  was  a  common 
recognition  by  the  statistical  agencies  of 
the  three  countries  that  "market- 
oriented,  or  demand-based,  groupings  of 
economic  data  are  required  for  many 
purposes,  including  studies  of  market 
share,  demand  for  goods  and  services, 
import  competition  in  domestic  markets 
and  similar  studies."  ^ 

In  recognition  of  the  product 
classification  accord,  the  ECPC 
committed  to  expanding  the  list  of 
commodities  and  services  that  would  be 
available  fix)m  the  1997  Economic 
Censuses.  The  ECPC  also  established 
two  product  code  task  forces  to 


'  The  provisional  CPC  has  since  been  replaced  by 
version  1.0;  see  United  Nations  [1998). 

3  See  Economic  Classification  Policy  Committee 
(19941,  59  FR  38094. 
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implement  this  commitment — the 
Investment  Goods  Product  Code  Task 
Force  and  the  Service  Product  Code 
Task  Force.  Although  preliminary  work 
on  service  products  classification  began 
in  1993,  that  work  was  subsequently 
terminated  because  the  total 
restructuring  of  the  industry 
classification  system  consumed  all 
available  resources  within  the  statistical 
agencies.^ 

Having  now  largely  accomplished  the 
industry  classification  objectives  for 
NAICS,  the  ECPC  is  annoimcing  a  new 
initiative  to  develop  a  comprehensive 
classification  system  for  the  products 
produced  by  NAICS  industries.  This 
initiative  will  be  conducted  as  a  joint 
effort  by  Canada,  Mexico,  and  the 
United  States.  The  long-term  objective 
of  the  joint  initiative  is  to  develop  a 
market-oriented/demahd-based 
classification  system  for  products  that: 
(a)  Is  not  industry-of-origin  based  but 
can  be  linked  to  the  NAICS  industry 
structure,  (b)  is  consistent  across  the 
three  NAICS  coimtries,  and  (c)  promotes 
improvements  in  the  identification  and 
classification  of  service  products  across 
international  classification  systems, 
such  as  the  Central  Product 
Classification  System  of  the  United 
Nations. 

Product  Classification  System  Initiative 

The  ECPC  anticipates  that  the 
initiative  to  classify  service  products 
will  be  a  comprehensive  effort  that 
addresses  both  the  conceptual  issues 
and  the  data  collection  issues  necessary 
to  ensure  that  the  system  is 
conceptually  sound,  feasible  to 
implement,  and  relevant  to  analytical 
and  operational  objectives.  The 
initiative  will  be  implemented  in  two 
phases.  An  interim,  or  exploratory, 
phase  to  be  launched  in  early  1999  and 
completed  during  2000  (Phase  I),  will 
develop  prelimiiiary  product 
classifications  for  a  subset  of  NAICS 
service  industries.  These  results  will  be 
incorporated  in  the  2002  Economic 
Census  and  related  programs.  A  second, 
or  final,  phase  of  this  initiative  will  be 
laimched  after  the  2002  Economic 
Census.  Exploiting  the  lessons  and 
insights  gained  from  the  deliberations  of 
Phase  I  and  the  data  collection  activities 
of  the  2002  Economic  Census,  this 
phase  (Phase  n)  will  develop  a  complete 
and  fully  integrated  product 
classification  system  that  extends  to  all 
NAICS  industries.  The  results  of  Phase 
n  will  be  incorporated  in  the  2007 
Economic  Census  and  related  programs. 


'Nonetheless,  the  ECPC's  product  classification 
objectives  with  respect  to  investment  goods  were 
laigely  achieved. 


In  undertaking  this  effort,  the  ECPC 
recognizes  that  the  development  of  even 
a  preliminary  classification  system  for 
selected  service  products  will  be  a 
complex  endeavor  that  will  tax  the 
expertise  of  the  statistical  agencies 
which  currently  lack  familiarity  with 
how  industry  produces  these  service 
products.  Accordingly,  the  ECPC  is 
actively  seeking  information  sources  in 
the  academic  and  business  communities 
that  can  be  used  by  the  classification 
committees  to  identify  the  products 
created  by  the  service  industries 
included  in  Phase  I  (see  Industry 
Appendix).  Commentors  who  wish  to 
provide  such  information  should  refer 
to  the  ADDRESSES  section  of  this  notice. 

The  ECPC  is  seeking  proposals  for  the 
initial  identification  of  service  products 
as  well  as  comments  on  the  discussion 
of  needs  and  uses  and  guiding 
principles  for  the  product  classification, 
and  the  organization  and  tasks  of  the 
classification  committees.  In  accordance 
with  the  proposed  classification 
development  process  outlined  below, 
the  ECPC  requests  that  respondents  to 
this  notice  support  their  proposals  for 
the  identification  and  definition  of 
service  products  for  service  industries 
included  in  Phase  I  of  this  initiative 
with  docimientation  that  provides 
information  to  support  the  following 
tasks: 

1.  Developing  a  model/description  of 
the  production  process  for  each 
industry; 

2.  Identifying/defining  the  final 
products  sold  by  each  industry; 

3.  Developing  formal  definitions  for 
the  identified  products;  and 

4.  Proposing  suggestions  for 
organizing  the  products  identified  for 
each  sector  into  a  market-oriented 
classification  system  that  will  allow 
users  to: 

a.  identify  the  quantity  and  price(s)  of 
each  product  produced  by  each 
industry, 

b.  aggregate  common  products  across 
all  industries,  and 

c.  group  and  aggregate  products  in  a 
manner  that  satisfies  the  demand-side 
classification  framework  adopted  by  the 
three  NAICS  coimtries. 

Phase  I:  Classification  of  Service 
Products 

The  first  or  interim  phase  of  the 
initiative  proposes  to  identify  and 
classify  the  products  produced  by  the 
industries  in  four  NAICS  service 
sectors — Information  (Sector  51); 
Finance  and  Insurance  (Sector  52) 
except  Insurance  (Subsector  524); 
Professional,  Scientific,  and  Technical 
Services  (Sector  54);  and  Administrative 


and  Support,  Waste  Management  and 
Remediation  Services  (Sector  56).* 

Needs  and  Uses 

There  are  two  reasons  for  the  focus  on 
services  in  Phase  I.  First,  the  value  of 
final  production  produced  by  industries 
included  in  NAICS  service  sectors  now 
accounts  for  about  45  percent  of  private 
sector  Gross  Domestic  Product  (GDP)  in 
the  U.S.,  and  these  sectors  include  some 
of  the  fastest  growing  segments  of  the 
economy,  such  as  computer  services, 
communications,  management 
consulting,  temporary  help  services,  and 
health  services.  Second,  despite  its 
importance  in  the  overall  private 
economy,  the  U.S.  currently  has  no 
product  classification  system  for  service 
industries.  In  contrast,  the  Census 
Bureau  has  been  collecting  product- 
level  data  for  manufacturing  industries 
since  at  least  the  1899  Census  of 
Manufactures;  by  1939  it  was  collecting 
data  for  approximately  6,400 
manufactured  products.  Moreover,  the 
Census  Biu«au  has  had  a  published  list 
of  manufactiu^d  products  and  product 
codes  since  1947 — the  Nimierical  List  of 
Manufactured  and  Mineral  Products, 
which  has  been  revised  and  updated 
every  five  years  (in  conjimction  with  the 
economic  censuses).  By  1967  the  list  of 
manufactured  products  had  grown  to 
10,500,  but  more  than  12,000  products 
were  included  imder  the  NAICS 
classification  system  for  the  1997 
Economic  Census. 

The  collection  of  product  data  for 
these  manufactured  products  by  the 
Census  Bureau  and  die  collection  of 
associated  producer  price  data  by  the 
Bureau  of  Labor  Statistics  (BLS)  have 
long  provided  national  accountants  and 
researchers  with  the  information 
necessary  to  estimate,  monitor,  and 
analyze  the  growth  in  real  output, 
prices,  productivity,  international  trade, 
and  competitiveness  in  the 
manufacturing  sector.  In  turn,  these 
manufacturing  estimates  and  analyses 
have  long  served  to  influence  and  guide 
the  formulation  of  government  policies, 
including  industrial,  international  trade, 
fiscal,  and  monetary  policies.  And, 
within  the  business  community,  Census 
Bureau  tabulations  of  the  detailed 
products  made  and  used  by 
manufacturers  have  been  highly  valued 
and  much  utilized,  as  a  reliable  and 


*  In  addition  to  these  four  sectors,  NAICS  service 
sectors  also  include:  Real  Estate  and  Rental  and 
Leasing  (Sector  53);  Management  of  Companies  and 
Enterprises  (Sector  55);  Educational  Services 
(Sector  61);  Health  Care  and  Social  Assistance 
(Sector  62);  Arts.  Entertainment,  and  Recreation 
(Sector  71);  Accommodation  and  Food  Services 
(Sector  72);  and  Other  Services  (except  Public 
Administration)  (Sector  81). 
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comprehensive  source  of  information  on 
trends  and  new  developments  in  the 
product  markets  in  which  businesses 
operate  and  compete. 

Over  the  last  several  decades, 
however,  the  share  of  U.S.  national 
output  derived  from  service  sector 
industries  has  grown  to  exceed  the  share 
derived  from  manufacturing  and  all 
other  goods-producing  sectors 
combined.  Moreover,  that  share  seems 
certain  to  grow  over  the  long-term  and, 
perhaps,  accelerate  its  pace.  In 
recognition  of  this  profound  structural 
change,  the  ECPC  believes  it  is  critical 
to  provide  the  business  and  economics 
conununity  "  business  analysts,  policy 
makers,  researchers,  and  statistical 
agencies  "  with  the  kind  of 
comprehensive,  well-organized  data  on 
the  products  produced  by  service 
industries  that  presently  exist  for  the 
products  produced  by  manufacturing 
and  other  goods-producing  industries. 

Thus,  the  overriding  objective  of 
Phase  I  of  the  initiative  is  to 
systematically  explore  the  development 
of  a  formal  classification  system  for 
service  products  that  can  be  used 
throughout  the  public  and  private 
communities  of  users  to  coordinate  the 
collection,  tabulation,  and  analysis  of 
data  on  the  value  of  the  detailed 
products  sold  or  produced  for  final 
consumption  by  selected  service 
industries  and  on  the  prices  charged  for 
those  products.  Although  preliminary, 
the  results  from  Phase  I  will  be  available 
to  guide  the  collection  of  data  for 
service  products  in  the  affected 
industries  during  the  2002  Economic 
Census.  In  contrast  to  Phase  I,  the 
ultimate  objective  of  Phase  II  of  the 
initiative  will  be  to  develop  an  agreed- 
upon,  integrated,  and  comprehensive 
list  of  products,  product  definitions,  and 
product  codes  that  (1)  encompasses  the 
products  of  both  goods-and  service- 
producing  industries  alike  and  (2) 
accommodates  a  demand-side/market- 
oriented  classification  framework  for 
grouping  and  aggregating  these 
products. 

Guiding  Principles 

The  ECPC  is  proposing  three  general 
principles  to  guide  the  overall  process 
of  classifying  the  products  produced  by 
industries: 

1.  An  imderstanding  of  the 
production  process  of  the  reporting 
imits  included  in  the  respective 
industries  is  a  required  first  principle 
for  identifying  and  defining  the 
product(s)  actually  produced  for  final 
consumption  by  those  industries.^ 


2.  The  aim  of  the  product 
classification  process  should  be  to 
identify,  define,  and  classify  the  final 
products  produced  and  transacted  by 
the  reporting  units  within  each 
industry.  The  final  products  of  reporting 
units  in  an  industry  are  those  that  are 
created  and  transacted  (sold  or 
transferred)  by  the  reporting  units  to 
economic  entities  outside  of  the 
individual  reporting  imits. 

3.  The  classification  of  products 
produced  by  industries  should  be  based 
on  a  market-oriented,  or  demand-based, 
conceptual  framework.^ 

Witn  respect  to  the  first  principle,  the 
ECPC  believes  it  is  necessary  to 
approach  the  process  of  product 
classification  for  industries  from  the 
perspective  of  the  production  process 
because  it  provides  the  necessary 
conceptual  fiiamework  for:  (a) 
Identifying  the  activities  performed  by  a 
given  industry,  (b)  facilitating  an 
ordered  consideration  of  information 
and  competing  hypotheses  about  the 
role  of  any  products  derived  from  those 
activities  in  the  production  process,  (c) 
developing  informed  judgements  about 
the  final  products  produced  by  the 
industry,  and  (d)  providing  insights  into 
the  transaction  unit  that  is  appropriate 
and  feasible  for  measuring  the 
respective  products  and  the  reporting 
unit  that  is  appropriate  for  collecting  the 
data.  Put  simply,  in  order  to  satisfy  the 
second  principle,  it  is  necessary  to 
distinguish  the  final  products  produced 
by  a  given  industry's  production  process 
from  the  intermediate  outputs  produced 
and  consumed  by  that  process.  While 
this  approach  has  significance  for 
industries  generally,  it  is  especially 
important  in  the  case  of  service 
industries  where,  in  contrast  to  goods- 
producing  industries  such  as 
manufacturing,  there  exists  much 
confusion  about  what  many  service 
industries  do  and  how  they  do  it. 

Finally,  once  the  products  of  the 
industries  have  been  identified  and 
defined,  it  is  necessary  to  organize  those 
products  according  to  a  consistent 
classification  principle  that  is 
acceptable  and  useful  to  all  segments  of 
the  data  using  community.  The  third 
principle  reflects  the  ECPC's 
commitment  to  satisfy  this  requirement 
in  a  manner  that  reflects  the  consensus 
reached  on  this  issue  by  the  three 
NAICS  countries.  The  guiding  role  of 
the  third  principle  in  classifying  and 


*The  ECPC  recognized  the  dual  importance  of 
this  principle  for  classifying  both  service  industries 


and  the  products  produced  by  such  industries  early 
on:  see  Economic  Classification  Policy  Committee 
|1993a).  Section  6.5. 

"This  classification  principle  was  first 
established  in  several  papers  by  Triplett  (1990, 
1994a,  and  1994b]:  see  also  Economic  Classification 
Policy  Committee  [1993b|. 


grouping  products  was  enunciated  by 
Triplett  [1994a,  p.  6],  who  noted  that  a 
product  grouping  system  "should 
incorporate,  and  facilitate  the  analysis 
of,  the  relationships  among  products — 
demand  relations,  substitution  relations, 
marketing  relationships,  uses  by 
consumers  or  by  other  ultimate 
purchasers." 

Guidelines  for  Product  Identification  in 
Service  Industries 

Identifying  the  final  products  of  each 
industry  is  the  first  step  in  developing 
a  product  classification  system. 
Recognizing  that  this  step  can  be 
difficult  for  many  service  industries,  the 
ECPC  intends  that  private  sector 
respondents  to  this  Initiative  and  the 
classification  committees  will  formulate 
proposals  for  the  products  of  a  given 
service  industry  in  the  context  of  the 
following  definitions  and  guidelines. 

•  Conceptual  Definition  of  a  Service 
Product:  A  service  is  a  change  in  the 
condition  of  a  person,  or  a  good 
belonging  to  some  economic  entity, 
brought  about  as  the  result  of  the 
activity  of  some  other  economic  entity, 
with  the  approval  of  the  first  person  or 
economic  entity.^  To  correctly  define 
the  product(s)  of  a  service  industry  it  is 
essential  to  specify  exactly  what  the 
producer  agrees  to  sell  and  what  the 
customer  agrees  to  buy.  That  is,  a 
determination  must  be  made  of  what  is 
implicitly  or  explicitly  "contracted  for" 
when  a  transaction  takes  place.  Further, 
it  is  important  to  distinguish  between 
the  output  the  industry  produces  and 
the  activities  carried  out  by  the  industry 
to  produce  the  output.^ 

•  Final  Service  Product:  The  final 
products  of  reporting  units  in  an 
industry  are  the  service  products 
(simple,  composite,  or  btmdle)  that  are 
created  and  transacted  (sold  or 
transferred)  by  the  reporting  imits  to 
other  reporting  units,  enterprises, 
institutions  or  persons:  domestic  or 
international. 

•  Types  o/Service  Products;  The  final 
service  products  may  include  one  or 
more  of  the  following  broad  types: ' 

(a)  Simple  service:  a  standard  service 
whose  real  output  can  often  be 
measured  in  physical  units  or  counts; 
e.g.,  a  tradition^  haircut  or  basic  phone 
service. 

(b)  Composite  service:  a  product  that 
embodies  several  distinct  services  that 
are  produced  together  (by  virtue  of 
regulations,  production  process,  safety 
or  hygiene  requirements,  or  industry 


resources  c 


'See  Hill  (1977.  p.318l. 
»  See  Sherwood  (1997,  p.3l. 
°  These  service  product  types  were  suggested  by 
Chadeau  [1997,  p.2]. 
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practice).  The  customer  is  not  free  to 
pick  and  choose  among  the  several 
services  in  the  composite — the 
consimier  buys  all  or  none;  e.g.,  a 
conventional  hotel  room  rental  includes 
maid  service,  salon  haircuts  include 
shampooing,  or  the  final  product 
(diagnosis  or  course  of  treatment) 
created  by  a  doctor's  office  visit  may 
embody  a  variety  of  required  diagnostic 
services  (see  related  discussion  in 
section  C  below). 

(c)  Service  bundle:  a  product 
containing  a  collection  of  services 
negotiated  between  the  service  provider 
and  the  customer  and  whose 
composition  may  vary  by  customer;  e.g., 
traditional  phone  service  plus  call 
waiting  and/or  caller  ID,  etc.,  a  bundle 
of  information  services  that  can  be 
transmitted  through  a  common  medium 
(cable,  satellite)  and  that  may  include 
voice,  data  and/or  visual  services,  etc., 
or  difiFerent  bundles  of  janitorial 
services,  or  legal  services,  or  accoimting 
services,  etc. 

•  Product  Detail:  Identify  and  define 
products  for  your  selected  industry  at  a 
level  of  detail  that  accords  with 
prevailing  marketing  practices  and 
record  keeping  practices  in  the  industry." 

Classification  Committees 

Phase  I  of  the  initiative  will  be 
accomplished  through  the  creation  of 
four  classification  committees  (one  per 
sector)  that  will  operate  simultaneously 
and  draw  on  the  combined  talent  and 
resources  of  the  Federal  statistical 
agencies.  The  ECPC  also  will  strive  to 
provide  each  committee  with 
consultancy  support  from  private  sector 
industry  experts.  The  committees  will 
implement  a  comprehensive  product 
classification  process  for  each  NAICS 
service  indushy  in  the  Industry 
Appendix  below.  The  process  will 
include: 

1.  Developing  a  model/description  of 
the  production  process  for  each 
industry; 

2.  Identifying/defining  the  final 
products  sold  by  each  industry; 

3.  Developing  formal  definitions  for 
the  identified  products;  and 

4.  Proposing  suggestions  for 
organizing  the  products  identified  for 
each  sector  into  a  market-oriented 
classification  system  that  will  allow 
users  to: 

a.  identify  the  quantity  and  price(s)  of 
each  product  produced  by  each 
industry, 

b.  aggregate  common  products  across 
all  industries,  and 

c.  group  and  aggregate  products  in  a 
manner  that  satisfies  the  demand-side 
classification  framework  adopted  by  the 
three  NAICS  coimtries. 


In  addition,  each  classification 
committee  will  consider  issues  related 
to  the  unit  of  measurement  and  to  the 
feasibility  of  measuring  and  reporting 
data  on  output  and  prices  for  the 
products  identified  for  the  respective 
service  industries,  including  industry 
record-keeping  practices  and  reporting 
units. 

Donald  R.  Arbuckle, 
Acting  Administrator  and  Deputy 
Administrator,  Office  of  Information  and 
Regulatory  Affairs. 
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Industry  Appendix — ^U.S.  Industries 
Arranged  by  NAICS  Sectors, 
Subsectors,  and  Industry  Groups 

SI    INFORMATION 

511  Publishing  bidustries 

5111  Newspaper,  Periodical,  Book,  and 
Database  Publishers 

51111  Newspaper  Publishers 

51112  Periodical  Publishers 

51113  Book  Publishers 

51 1 14  Database  and  Directory  Publishers 
51119  Other  Publishers 

511191    Greeting  Card  Publishers 
511199    All  Other  Publishers 

5112  Software  Publishers 
51121    Software  Publishers 

512  Motion  Picture  *  Sound  Recording 
Industries 

5121    Motion  Picture  &  Video  Industries 

51211  Motion  Picture  &  Video  Production 

51212  Motion  Picture  &  Video  Distribution 

51213  Motion  Picture  &  Video  Exhibition" 

512131  Motion  Picture  ft  Theaters  (except 
Drive-Ins) 

512132  Drive-In  Motion  Picture  Theaters 
51219    Postproduction  Services  and  Other 

Motion  Picture  and  Video  Industries 
512191    Teleproduction  and  Other 

Postproduction  Services 
512199    Other  Motion  Picture  and  Video 

Industries 

513  Broadcasting  ft  Telecommunications 

5131  Radio  &  Television  Broadcasting 

51311  Radio  Broadcasting 

513111  Radio  Networks 

513112  Radio  Stations 

51312  Television  Broadcasting 

5132  Cable  Networks  ft  Program 
Distribution 

51321  Cable  Networks 

51322  Cable  &  Other  Program  Distribution 

5133  Telecommunications 

51331  Wired  Telecommunications  Carriers 

51332  Wireless  Telecommunications 
Carriers  (except  Satellite) 

513321  Paging 

513322  Cellular  &  Other  Wireless 
Telecommunications 

51333  Telecommunications  Resellers 

51334  Satellite  Telecommunications 
51339    Other  Telecommunications 

514  Information  Services  &  Data  Processing 
Services 

5141    Information  Services 

51411 

51412 

51419 

514191 

514199 


News  Syndicates 
Libraries  &  Archives 
Other  Information  Services 
On-Line  Information  Services 
All  Other  Information  Services 


5142    Data  Processing  Services 
51421    Data  Processing  Services 
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52    FINANCE  &  INSURANCE 

521  Monetary  Authorities — Central  Bank 
5211    Monetary  Authorities — Central  Bank 
52111     Monetary  Authorities — Central  Bank 

522  Credit  Intermediation  &  Related 
Activities 

5221  Depository  Credit  Intermediation 

52211  Commercial  Banking 

52212  Savings  Institutions 

52213  Credit  Unions 

52219    Other  Depository  Credit 
Intermediation 

5222  Nondepository  Credit  Intermediation 

52221  Credit  Card  Issuing 

52222  Sales  Financing 

52229    Other  Nondepository  Credit 
Intermediation 

522291  Consumer  Lending 

522292  Real  Estate  Credit 

522293  International  Trade  Financing 

522294  Secondary  Market  Financing 
522298    All  Other  Nondepository  Credit 

Intermediation 

5223  Activities  Related  to  Credit 
Intermediation 

52231  Mortgage  &  Nonmortgage  Brokers 

52232  Financial  Transactions  Processing, 
Reserve,  &  Clearinghouse  Activities 

52239    Other  Activities  Related  to  Credit 
Intermediation 

523  Securities,  Commodity  Contracts  & 
Other  Financial  Investments  &  Related 
Activities 

5231  Securities  &  Commodity  Contracts 
Intermediation  &  Brokerage 

52311  Investment  Banking  &  Securities 
Dealing 

52312  Securities  Brokerage 

52313  Commodity  Contracts  Dealing 

52314  Commodity  Contracts  Brokerage 

5232  Securities  &  Commodity  Exchanges 
52321    Securities  &  Commodity  Exchanges 
5239    Other  Financial  Investment  Activities 

52391  Miscellaneous  Intermediation 

52392  Portfolio  Management 

52393  Investment  Advice 

52399    All  Other  Financial  Investment 

Activities 
523991    Trust,  Fiduciary  &  Custody 

Activities 
523999    Miscellaneous  Financial  Investment 

Activities 

525    Funds,  Trusts  &  Other  Financial 
Vehicles 

5251     Insurance  &  Employee  Benefit  Funds 

52511  Pension  Funds 

52512  Health  &  Welfare  Funds 
52519    Other  Insurance  Fimds 

5259    Other  Investment  Pools  &  Funds 

52591  Open-End  Investment  Funds 

52592  Trusts,  Estates  &  Agency  Accounts 

52593  Real  Estate  Investment  Trusts 
52599  Other  Financial  Vehicles 


54    PROFESSIONAL,  SCIENTIHC  ft 
•reCHNICAL  SERVICES 

541     Professional,  Scientific  &  Technical 
Services 

5411  Legal  Services 

54111  Offices  of  Lawyers 

541 1 2  Offices  of  Notaries 
54119    Other  Legal  Services 

541191    Title  Abstract  &  Settlement  Offices 
54 1 1 99    All  Other  Legal  Services 

5412  Accounting,  Tax  Preparation, 
Bookkeeping  &  Payroll  Services 

54121    Accounting,  Tax  Preparation, 
Bookkeeping  &  Payroll  Services 

541211    Offices  of  Certified  Public 
Accountants 

541213  Tax  Preparation  Services 

541214  Payroll  Services 

54 1 2 1 9    Other  Accounting  Services 

5413  Architectural,  Engineering  &  Related 
Services 

54131  Architectural  Services 

54132  Landscape  Architectural  Services 

54133  Engineering  Services 

54134  Drafting  Services 

54135  Building  Inspection  Services 

54136  Geophysical  Surveying  &  Mapping 
Services 

54137  Surveying  &  Mapping  (except 
Geophysical)  Services 

54138  Testing  Laboratories 

Specialized  Design  Services 

Interior  Design  Services 
Industrial  Design  Services 
Graphic  Design  Services 
Other  Specialized  Design  Services 

Computer  Systems  Design  &Related 


5414 

54141 
54142 
54143 
54149 

5415 
Services 

54151     Computer  Systems  Design  &  Related 
Services 

54 1 5 1 1  Custom  Computer  Programming 
Services 

541512  Computer  Systems  Design  Services 

541513  Computer  Facilities  Management 
Services 

541519    Other  Computer  Related  Services 

5416  Management,  Scientific,  &  Technical 
Consulting  Services 

54161  Management  Consulting  Services 

541611  Administrative  Management  & 
General  Management  Consulting 
Services 

541612  Human  Resources  &  Executive 
Search  Consulting  Services 

541613  Marketing  Consulting  Services 

541614  Process,  Physical  Distribution  & 
Logistics  Consulting  Services 

541618    Other  Management  Consulting 
Services 

54162  Environmental  Consulting  Services 
54169    Other  Scientific  &  Technical 

Consulting  Services 

5417  Scientific  Research  &  Development 
Services 

54171  Research  &  Development  in  the 
Physical,  Engineering  &  Life  Sciences 

54172  Research  &  Development  in  the 
Social  Sciences  &  Humanities 

5418  Advertising  &  Related  Services 
54181    Advertising  Agencies 


54182  Public  Relations  Agencies 

54183  Media  Buying  Agencies 

54184  Media  Representatives 

54185  Display  Advertising 

54186  Direct  Mail  Advertising 

54187  Advertising  Material  Distribution 
Services 

54189    Other  S0rvices  Related  to 
Advertising 

5419    Other  Professional,  Scientific,  and 
Technical  Services 

54191  Marketing  Research  &  Public 
Opinion  Polling 

54192  Photographic  Services 

541921  Photography  Studios,  Portrait 

541922  Commercial  Photography 

54193  Translation  &  Interpretation  Services 

54194  Veterinary  Services 

54199    All  Other  Professional.  Scientific  & 
Technical  Services 

56    ADMINISTRATIVE  AND  SUPPORT 
AND  WASTE  MANAGEMENT  AND 
REMEDIATION  SERVICES 

5611 

5611 
56111 
5612 
56121 

5613 

56131 
56132 
56133 

5614 

56141 

56142 

561421 

561422 

56143 

561431 

561439 


56191  Pack 

56192  Com 
Organize 

56199    All  C 


Administrative  &  Support  Services 

Office  Administrative  Services 
Office  Administrative  Services 

Facilities  Support  Services 
Facilities  Support  Services 

Employment  Services 

Employment  Placement  Agencies 
Temporary  Help  Services 
Employee  Leasing  Services 

Business  Support  Services 

Document  Preparation  Services 
Telephone  Call  Centers 

Telephone  Answering  Services 

Telemarketing  Bureaus 
Business  Service  Centers 

Private  Mail  Centers 

Other  Business  Service  Centers 
(including  Copy  Shops) 

56144  Collection  Agencies 

56145  Credit  Bureaus 

56149    Other  Business  Support  Services 

561491  Repossession  Services 

561492  Court  Reporting  &  Stenotype 
Services 

561499    All  Other  Business  Support 
Services 

5615  Travel  Arrangement  &  Reservation 
Services 

56151  Travel  Agencies 

56152  Tour  Operators 

56159    Other  Travel  Arrangement  & 

Reservation  Services 
561591    Convention  and  Visitors  Bureaus 
561599    All  Other  Travel  Arrange  & 

Reservation  Services 

5616  Investigation  &  Security  Services 

56161  Investigation,  Guard  &  Armored  Car 
Services 

561611  Investigation  Services 

561612  Security  Guards  &  Patrol  Services 

561613  Armored  Car  Services 

56162  Security  Systems  Services 

561621  Security  Systems  Services  (except 
Locksmiths) 

561622  Locksmiths 

5617  Services  to  Buildings  &  Dwellings 

56171    Exterminating  &  Pest  Control 
Services 
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56172  Janitorial  Services 

56173  Landscaping  Services 

56174  Carpet  &  Upholstery  Cleaning 
Services 

56179    Other  Services  to  Buildings  & 
Dwellings 

5619    Other  Support  Services 

56191  Packaging  &  Labeling  Services 

56192  Convention  &  Trade  Show 
Organizers 

56199    All  Other  Support  Services 


562    Waste  Management  &  Remediation 
Services 

5621  Waste  Collection 

56211    Waste  Collection 

562111  Solid  Waste  Collection 

562112  Hazardous  Waste  Collection 
562119    Other  Waste  Collection 

5622  Waste  Treatment  &  EKsposal 

56221    Waste  Treatment  &  Disposal 

562211  Hazardous  Waste  Treatment  & 
Disposal 

562212  Solid  Waste  Landfill 

562213  Solid  Waste  Combustors  & 
Incinerators 


562219    Other  Nonhazardous  Waste 
Treatment  &  Disposal 

5629    Remediation  &  Other  Waste 
Management  Services 

56291  Remediation  Services 

56292  Materials  Recovery  Facilities 
56299    All  Other  Waste  Management 

Services 
562991    Septic  Tank  &  Related  Services 

562998    All  Other  Miscellaneous  Waste 

Management  Services 
[FR  Doc.  99-9529  Filed  4-15-99;  8:45  am) 

BHJJNQ  CODE  3110-01-l> 


>ervices 


umi 


64 


ISS 


73 


AP 
16 


999 


JMI 


Friday 

April  16,  1999 


Part  IV 


Department  of 
Education 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Notice  of  Final 
Funding  Priorities  and  Notice  Inviting 
Applications  for  New  Awards;  Notices 


18992 


Federal  Register /Vol.  64,  No.  73 /Friday,  April  16,  1999 /Notices 


DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Notice  of 
Final  Funding  Priorities  for  Rscal 
Years  1999-2000  for  a  Center  and 
Certain  Profects 

SUMMARY:  The  Secretary  announces  final 
funding  priorities  for  one  Rehabilitation 
Research  and  Training  Center  (RRTC) 
and  two  Disability  and  Rehabilitation 
Research  Projects  (DRRPs)  under  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  1999-2000.  The  Secretary 
takes  this  action  to  focus  research 
attention  on  areas  of  national  need. 
These  priorities  are  intended  to  improve 
rehabilitation  services  and  outcomes  for 
individuals  with  disabilities. 
EFFECTIVE  DATE:  These  priorities  take 
effect  on  May  17, 1999. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Donna  Nangle.  Telephone:  (202)  205- 
5880.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  nmnber  at  (202) 
205-2742.  Internet: 
Donna_Nangle@ed.gov 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMEKTARY  INFORMATION:  This 
notice  contains  final  priorities  imder  the 
Disability  and  Rehabilitation  Research 
Projects  and  Centers  Program  for  one 
RRTC  related  to  health  and  wellness  for 
persons  with  long-term  disabilities,  and 
two  DRRPs  related  to:  health  care 
services  for  persons  with  disabilities; 
and  medical  rehabihtation  services  for 
persons  with  disabilities.  The  final 
priorities  refer  to  NIDRR's  proposed 
Long-Range  Plan  (LRP).  The  LRP  can  be 
accessed  on  the  World  Wide  Web  at: 
http://www.ed.gov/legislation/ 
FedRegister/annoiincements/1998-4/ 
102698a.html 

These  final  priorities  support  the 
National  Education  Goal  that  calls  for 
every  adult  American  to  possess  the 
skills  necessary  to  compete  in  a  global 
economy. 

The  authority  for  the  Secretary  to 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities  is  contained  in  sections  202(g) 
and  204  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  762(g)  and 
764). 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  is  published  in  this  issue  of  the 
Federal  Register. 


Analjrsis  of  Comments  and  Changes 

On  February  1, 1999  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  (64  FR 
4936).  The  Department  of  Education 
received  seven  letters  commenting  on 
the  notice  of  proposed  priority  by  the 
deadline  date.  Technical  and  other 
minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  imder  statutory  authority — are  not 
addressed. 

Rehabilitation  Research  and  Training 
Centers 

Priority  1:  Health  and  Wellness  for 
Persons  With  Long-Term  Disabilities 

Comment:  Two  commenters  asked  if 
the  RRTC  is  required  to  address  each  of 
the  disabilities  identified  in  the  priority 
equally. 

Discussion:  Applicants  must  address 
the  disabilities  identified  in  the 
introduction  and  may  propose  to 
address  additional  disabilities. 
Applicants  have  the  discretion  to 
determine  the  emphasis  that  they 
propose  to  place  on  the  disabilities 
addressed  by  the  RRTC. 

Changes:  The  Introduction  has  been 
revised  to  clarify  that  the  RRTC  may 
address  disabilities  in  addition  to  those 
identified  in  the  Introduction. 

Comment:  Two  commenters  radicated 
that  NIDRR  should  specify  the 
alternative  therapies  that  the  RRTC 
should  address. 

Discussion:  NIDRR  prefers  to  provide 
applicants  with  the  discretion  to 
propose  alternative  therapies  to 
investigate.  The  peer  review  process 
will  evaluate  the  merits  of  the 
proposals. 

Changes:  None. 

Comment:  One  commenter  indicated 
that  the  RRTC  should  be  required  to 
carry  out  "population-based"  research 
and  utilize  emerging  dissemination 
methodologies  that  utilize  technology. 
The  same  commenter  and  a  second 
commenter  indicated  that  the  RRTC 
should  be  required  to  explore  theories 
on  health  behaviors,  readiness  to 
change,  and  barriers  to  change. 

Discussion:  NIDRR  prefers  to  provide 
applicants  vtrith  the  discretion  to 
propose  specific  research  approaches, 
theoretical  perspectives,  and 
dissemination  techniques.  The  peer 
review  process  will  evaluate  the  merits 
of  the  proposals. 

Changes:  None. 

Comment:  The  RRTC  should 
investigate  the  economics  of  promoting 
heeilth  and  wellness. 

Discussion:  An  applicant  could 
propose  to  investigate  the  economics  of 


health  and  wellness  imder  the  second  or 
third  required  activity.  The  peer  review 
process  will  evaluate  the  merits  of  the 
proposal.  NIDRR  has  no  basis  to  require 
all  applicants  to  investigate  the 
economics  of  health  and  wellness. 

Changes:  None. 

Comment:  Two  commenters 
questioned  the  extent  to  which  the 
RRTC  was  expected  to  address  the 
needs  of  adults  or  children,  or  both? 

Discussion:  The  RRTC  is  required  to 
address  the  needs  of  persons  with  long- 
term  disabilities,  regardless  of  their  age. 
Adults  are  more  likely  to  experience 
long-term  disabilities.  However,  the 
RRTC  is  expected  to  address  the  needs 
of  children  who  meet  the  definition  of 
long-term  disabilities  included  in  the 
priority.  Applicants  have  the  discretion 
to  propose  to  emphasize  certain  age 
groups. 

Changes:  None. 

Comment:  The  RRTC  should  be 
required  to  develop  and  test  innovative 
health  promoting  techniques,  strategies, 
or  programs. 

Discussion:  The  priority  requires  the 
RRTC  to  identify  and  evaluate  best 
practices  in  health  promotion  activities. 
Having  met  the  requirement  to  identify 
and  evaluate  best  practices  in  health 
promotion,  an  applicant  coidd  propose 
to  develop  new  health  promoting 
techniques,  strategies,  or  programs.  The 
peer  review  process  will  evaluate  the 
merits  of  the  proposal.  NIDRR  believes 
that  it  is  not  feasible  for  the  RRTC  to 
also  dievelop  and  test  innovative  health 
promoting  techniques,  strategies,  or 
programs. 

Changes:  None. 

Comment:  The  priority  appears  to 
limit  the  scope  of  the  RRTC  to  certain 
disabilities  that  are  identified  in  the 
priority.  NIDRR  should  clarify  why 
these  disabilities  were  selected. 

Discussion:  The  priority  requires  the 
RRTC  to  include  selected  disabilities, 
but  does  not  limit  the  RRTC  to 
addressing  only  those  disabilities. 
Applicants  have  the  discretion  to 
propose  to  address  other  disabilities  in 
addition  to  those  identified  in  the 
priority.  The  disabilities  identified  in 
the  priority  were  selected  because  of 
their  prevalence  and  impact  on  the 
health  and  wellness  of  persons  with 
long-term  disabilities. 

Qianges:  None. 

Comment:  The  RRTC  should  include 
a  special  emphasis  on  women  with 
disabilities. 

Discussion:  An  applicant  could 
propose  to  emphasize  the  health 
promotion  and  wellness  needs  of 
women  with  disabilities,  and  the  peer 
review  process  will  determine  the 
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merits  of  the  proposal.  NIDRR  has  no 
basis  to  require  all  applicants  to 
emphasize  the  health  promotion  and 
wellness  needs  of  women  with 
disabilities. 

Changes:  None. 

Comment:  What  is  included  in  the 
requirement  for  the  project  to  coordinate 
with  the  RRTC  on  Managed  Care  for 
Persons  With  Disabilities? 

Discussion:  NIDRR  requires 
coordination  activities  in  order  to  avoid 
duplication  of  effort  and  improve  the 
quality  of  the  research  that  a  project 
carries  out.  Applicants  have  the 
discretion  to  propose  how  they  will 
coordinate  with  other  entities  carrying 
out  related  research. 

Changes:  None. 

Priority  2:  Health  Care  Services  for 
Persons  With  Disabilities 

Comment:  The  second  required 
activity  could  be  read  to  authorize  a 
very  wide  range  of  initiatives.  NIDRR 
shoidd  clarify  the  intent  of  the  second 
required  activity. 

Discussion:  Tne  second  required 
activity  is  based  on  the  findings  of  the 
first  required  activity  to  analyze  the 
access  of  persons  with  disabilities  to  the 
continuum  of  health  care  services  and 
identify  successful  service  delivery 
strategies  and  barriers  to  access  to  the 
continuimi.  NIDRR  recognizes  that  the 
range  of  activities  that  an  applicant 
could  propose  to  do  is  very  broad.  This 
broad  discretion  is  necessary  in  order  to 
provide  applicants  with  the  necessary 
authority  to  follow-up  the  findings  from 
the  first  required  activity. 

Changes:  None. 

Priority  3:  Medical  Rehabilitation 
Services  for  Persons  With  Disabilities 

Comment:  The  priority  should  be 
revised  to  provide  applicants  with  the 
discretion  to  propose  to  address 
imderserved  populations  instead  of 
referring  specifically  to  certain  emergent 
disabilities. 

Discussion:  NIDRR  believes  that  the 
cost  and  complexity  of  treatment  of  the 
emergent  disabilities  identified  in  the 
priority  merit  requiring  all  applicants  to 
address  them.  However,  applicants  are 
not  limited  to  addressing  only  those 
disabilities  included  in  the  priority,  and 
have  the  discretion  to  address  other 
populations. 

Changes:  None. 

Rehabilitation  Research  and  Training 
Centers 

Authority  for  the  RRTC  program  of 
NIDRR  is  contained  in  section  204(b)(2) 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  764(b)(2)).  Under 
this  program  the  Secretary  makes 


awards  to  public  and  private 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations  for  coordinated 
research  and  training  activities.  These 
entities  must  be  of  sufficient  size,  scope, 
and  quality  to  effectively  carry  out  the 
activities  of  the  Center  in  an  efficient 
manner  consistent  with  appropriate 
State  and  Federal  laws.  They  must 
demonstrate  the  ability  to  carry  out  the 
training  activities  either  directly  or 
through  another  entity  that  can  provide 
that  training. 

The  Secretary  may  make  awards  for 
up  to  60  months  through  grants  or 
cooperative  agreements.  The  purpose  of 
the  awards  is  for  planning  and 
conducting  research,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods, 
procedures,  and  devices  that  will 
benefit  individuals  with  disabilities, 
especially  those  with  the  most  severe 
disabilities. 

Description  of  Rehabilitation  Research 
and  Training  Centers 

RRTCs  are  operated  in  collaboration 
with  institutions  of  higher  education  or 
providers  of  rehabilitation  services  or 
other  appropriate  services.  RRTCs  serve 
as  centers  of  national  excellence  and 
national  or  regional  resources  for 
providers  and  individuals  with 
disabilities  and  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals. 

RRTCs  conduct  coordinated, 
integrated,  and  advanced  programs  of 
research  in  rehabilitation  targeted 
toward  the  production  of  new 
knowledge  to  improve  rehabilitation 
methodology  and  service  delivery 
systems,  to  alleviate  or  stabilize 
disabling  conditions,  and  to  promote 
maximimi  social  and  economic 
independence  of  individuals  with 
disabilities. 

RRTCs  provide  training,  including 
graduate,  pre-service,  and  in-service 
training,  to  assist  individuals  to  more 
effectively  provide  rehabilitation 
services.  They  also  provide  training 
including  graduate,  pre-service,  and  in- 
service  training,  for  rehabilitation 
research  personnel  and  other 
rehabilitation  personnel. 

RRTCs  serve  as  informational  and 
technical  assistance  resources  to 
providers,  individuals  with  disabilities, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  these  individuals 
through  conferences,  workshops,  public 
education  programs,  in-service  training 
programs  and  similar  activities. 


RRTCs  disseminate  materials  in 
alternate  formats  to  ensure  that  they  are 
accessible  to  individuals  with  a  range  of 
disabling  conditions. 

NIDRR  encourages  all  Centers  to 
involve  individuals  with  disabilities 
and  individuals  from  minority 
backgrounds  as  recipients  of  research 
training,  as  well  as  clinical  training. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditiire  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accoimtability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 

Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  this  priority. 

Priority  1 :  Health  and  Wellness  for 
Persons  With  Long-Term  Disabilities 

Introduction 

Chapter  Four  of  NIDRR's  proposed 
LRP  (63  FR  57190-57219)  focuses  on 
maximizing  health  and  function  for 
persons  with  disabilities.  Health 
maintenance  for  persons  with 
disabilities  includes  not  only  access  to 
care  for  routine  health  problems  and 
appropriate  specialty  care  including 
medical  rehabilitation,  but  also 
participation  in  health  promotion  and 
wellness  activities. 

The  National  Center  for  Health 
Statistics  defined  long-term  disabilities 
as  "long-term  reduction  in  activity 
resulting  from  chronic  disease  or 
impairment."  For  the  purpose  of  this 
priority,  long-term  disabilities  include, 
but  are  not  limited  to,  cerebral  palsy, 
multiple  sclerosis,  post-polio. 
amputation,  and  spinal  cord  injury.  This 
center  will  assess  the  health 
maintenance  and  promotion  practices  of 
persons  with  long-term  disabilities. 
NIDRR  expects  this  research  to  clarify 
whether  specialized  assessment  and 
health  promotion  activities  are  required 
for  persons  with  long-term  disabilities, 
and  how  health  promotion  activities 
affect  the  incidence  of  secondary 
conditions. 

For  the  purpose  of  this  priority,  health 
promotion  strategies  include  alternative 
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therapies  (e.g.,  therapeutic  massage, 
acupuncture),  stress  management 
practices,  physical  exercise,  nutrition, 
and  other  activities  designed  to  promote 
healthy  lifestyle  and  social  well-being. 
These  strategies  are  vitally  important  in 
maintaining  health  and  wellness. 
NIDRR  expects  the  RRTC,  through  its 
training  and  dissemination  activities,  to 
encourage  self-directed  health 
promotion  activities. 

Priority 

The  Secretary  will  establish  an  RRTC 
for  the  purpose  of  developing  strategies 
for  health  maintenance  and  reducing 
secondary  conditions  for  persons  with 
long-term  disabiUties.  The  RRTC  must: 

(1)  Evaluate  health  assessment 
definitions,  policies  and  practices,  and 
measurement  methodologies  and 
instruments,  and  describe  their  impact 
on  health  promotion  activities  for 
persons  with  long-term  disabilities; 

(2)  Evaluate  the  impact  of  selected 
health  maintenance  strategies  on  the 
incidence  and  severity  of  secondary 
conditions  and  other  outcomes  such  as 
function,  independence,  general  health 
status,  and  quality  of  life; 

(3)  Identify  and  evaluate  best 
practices  in  health  promotion  activities 
for  persons  with  long-term  disabilities; 

(4)  Provide  training  on:  (i)  research 
methodology  and  applied  research 
experience;  and  (ii)  knowledge  gained 
from  the  Center's  research  activities  to 
persons  with  disabilities  and  their 
families,  service  providers,  and  other 
parties,  as  appropriate; 

(5)  Develop  informational  materials 
based  on  knowledge  gained  from  the 
Center's  research  activities,  and 
disseminate  the  materials  to  persons 
with  disabilities,  their  representatives, 
service  providers,  and  other  interested 
parties; 

(6)  Involve  individuals  with 
disabilities  and,  if  appropriate,  their 
representatives,  in  planning  and 
implementing  its  research,  training,  and 
dissemination  activities,  and  in 
evaluating  the  Center; 

(7)  Conduct  a  conference  on  the 
findings  of  the  RRTC  and  publish  a 
comprehensive  report  on  the  final 
outcomes  of  the  conference.  The  report 
must  be  published  in  the  fourth  year  of 
the  grant;  and 

(8)  Coordinate  with  other  entities 
carrying  out  related  research  or  training 
activities. 

In  carrying  out  these  purposes,  the 
RRTC  must  coordinate  with  health  and 
wellness  research  and  demonstration 
activities  sponsored  by  the  National 
Center  on  Medical  Rehabilitation 
Research,  the  Department  of  Veterans 


Affairs,  and  the  Centers  for  Disease 
Control  and  Prevention. 

Disability  and  Rehabilitation  Research 
Projects 

Authority  for  Disability  and 
Rehabilitation  Research  Projects 
(DRRPs)  is  contained  in  section  204(a) 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  764(a)).  DRRPs 
carry  out  one  or  more  of  the  following 
types  of  activities,  as  specified  in  34 
CFR  350.13-350.19:  research, 
development,  demonstration,  training, 
dissemination,  utilization,  and  technical 
assistance.  Disability  and  Rehabilitation 
Research  Projects  develop  methods, 
procedures,  and  rehabilitation 
technology  that  maximize  the  full 
inclusion  and  integration  into  society, 
employment,  independent  living,  family 
support,  and  economic  and  social  self- 
sufficiency  of  individuals  with 
disabilities,  especially  individuals  with 
the  most  severe  disabilities.  In  addition, 
DRRPs  improve  the  effectiveness  of 
services  authorized  under  the 
Rehabilitation  Act  of  1973,  as  amended. 

Priorities 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priorities.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  these  priorities. 

Research  Priorities  in  Health  Care  and 
Medical  Rehabilitation  Services  for 
Persons  With  Disabilities 

Introduction 

Chapter  4  of  NIDRR's  proposed  LRP 
(63  FR  57202)  discusses  the  health  care 
service  and  medical  rehabilitation 
service  needs  of  persons  with 
disabilities.  The  demand  for  these 
services  is  expected  to  continue  to  grow 
in  the  coming  decades  because  of 
increased  potential  for  survival  after 
trauma  and  disease,  prevalence  of 
disability  related  to  the  general  aging  of 
the  population,  and  the  incidence  of 
persons  with  disabilities  acquiring 
secondary  disabilities  or  chronic 
conditions.  NIDRR  proposes  to  establish 
a  research  agenda  that  examines  access 
to  the  continuum  of  health  care  services, 
and  changes  in  medical  rehabilitation 
service  systems,  including  demands  that 
new  populations  of  persons  with 
disabilities  are  placing  on  medical 
rehabilitation  service  systems. 

There  has  been  insufficient  research 
on  the  access  of  persons  with 
disabilities  to  the  continuvun  of  health 
care  services.  Access  to  this  continuum, 
including  primary,  acute,  and  long-term 
health  care  services  over  the  course  of 


a  lifetime,  bears  directly  on  quality  of 
life  issues.  By  developing  new 
knowledge  about  access  to  the 
continuum  of  health  care  services  for 
persons  with  disability,  NIDRR  expects 
the  DRRP  on  health  care  services  to 
contribute  to  persons  with  disabilities 
maintaining  their  health  and  decreasing 
the  occurrence  of  secondary  conditions. 
Medical  rehabilitation  service  systems 
are  changing  in  response  to  a  number  of 
factors.  One  major  factor  is  the  rise  of 
managed  care  as  the  dominant  form  of 
organization  and  payment  for  health 
care  services,  including  medical 
rehabilitation  services.  In  addition,  as 
discussed  in  the  proposed  LRP,  new 
populations  of  persons  with  disabilities 
are  emerging  and  placing  new  demands 
on  medical  rehabilitation  service 
systems.  NIDRR  expects  the  DRRP  on 
medical  rehabilitation  services  to 
generate  new  knowledge  about  these 
changes  in  order  to  assist  service 
providers  and  consimiers  to  achieve 
desired  rehabilitation  outcomes.  For  the 
purpose  of  the  proposed  priority, 
emergent  disabilities  include,  but  are 
not  limited  to,  AIDS,  Attention  Deficit 
Hjrperactivity  Disorder,  violence- . 
induced  neurological  damage,  repetitive 
motion  syndromes,  childhood  asthma, 
drug  addiction,  and  environmental 
illnesses. 

Priority  2:  Health  Care  Services  for 
Persons  With  Disabilities 

The  Secretary  proposes  to  fund  a 
DRRP  to  improve  the  continuum  of 
health  care  services  for  persons  with 
disabilities  over  their  lifetime.  The 
DRRP  must: 

(1)  Analyze  the  access  of  persons  with 
disabilities  to  the  continuum  of  health 
care  services  and  identify  successful 
service  delivery  strategies  and  barriers 
to  access  to  the  continuum;  and 

(2)  Based  on  paragraph  (1),  develop 
strategies  to  improve  access  to  the 
continuum  of  health  care  services. 

In  carrying  out  the  piuposes  of  the 
priority,  the  project  must: 

•  Address  the  heedth  care  needs  of 
persons  with  disabilities  of  all  ages;  and 

•  Coordinate  with  the  RRTC  on 
Managed  Care  for  Persons  with 
Disabilities. 

Priority  3:  Medical  Rehabilitation 
Services  for  Persons  With  Disabilities 

The  Secretary  proposes  to  establish  a 
DRRP  to  improve  medical  rehabilitation 
services  for  persons  with  disabilities, 
especially  those  with  emergent 
disabilities.  The  DRRP  must: 

(1)  Describe  the  changes  taking  place 
in  the  delivery  of  medical  rehabilitation 
services  including,  but  not  limited  to, 
those  related  to  the  setting  where 
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services  are  provided,  length  of  stay, 
qualifications  of  personnel,  and 
payment  systems;  and 

(2)  Develop  a  methodology  to  analyze 
the  impact  of  these  changes  on 
outcomes; 

(3)  Identify  the  nature  and  extent  of 
the  need  for  medical  rehabilitation 
services  by  persons  with  emergent 
disabilities; 

(4)  Analyze  persons  with  emergent 
disabilities'  access  to  medical 
rehabilitation  services;  and 

(5)  Identify  strategies  to  improve 
access  by  persons  with  emergent 
disabilities  to  medical  rehabilitation 
services. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedred.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  at  (202) 
512-1530  or,  toll  free  at  1-888-293- 
6498. 

Anyone  may  also  view  these 
documents  in  text  copy  on  an  electronic 
bulletin  board  of  the  Department. 
Telephone:  (202)  219-1511  or,  toll  free, 
1-800-222-4922.  The  documents  are 
located  under  Option  G — Files/ 
Announcements,  Bulletins  and  Press 
Releases. 


Note:  The  official  version  of  this  document 
is  the  document  pubUshed  in  the  Federal 
Register. 

APPLICABLE  PROGRAM  REGULATIONS:  34 
CFR  Part  350. 

Program  Authority:  29  U.S.C.  760-762. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.133A,  Disability  and 
Rehabilitation  Research  Projects,  and 
84.133B.  Rehabilitation  Research  and 
Training  Centers) 

Dated:  March  13, 1999. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[ra  Doc.  9»-9617  Filed  4-15-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Nos.:  84.1 33A  and  84.1 33B] 

National  Institute  on  Disability  and 
Rehai>illtation  Rassarcti;  Notice 
Inviting  Applications  for  Now  Awaixls 
Under  tiia  Disability  and  Ratiabllitation 
Rasaarch  Proiect  and  Cantars  Program 
for  Flacal  Year  (FY)  1999 

NOTE  TO  APPLICANTS:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the 
programs  and  applicable  regulations 
governing  the  programs,  including  the 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  these 
competitions. 

This  program  supports  the  National 
Education  Goal  that  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 


The  estimated  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  make  awards  in  any  of 
these  categories,  or  to  any  specific 
number  of  awards  or  funding  levels, 
unless  otherwise  specified  in  statute. 

APPLICABLE  REGULATIONS:  The  Education 
Department  General  Administrative 
Regulations  (EDGAR),  34  CFR  Parts  74, 
75,  77,  80,  81,  82,  85,  86,  and  350. 

Program  Title:  Disability  and 
Rehabilitation  Research  Project  and 
Centers  Program. 

CFDA  Numbers:  84.133A  and 
84.133B. 

Purpose  of  Program:  The  purpose  of 
the  Disability  and  Rehabilitation 
Research  Project  and  Centers  Program  is 
to  plan  and  conduct  research, 
demonstration  projects,  training,  and 
related  activities,  including 
international  activities,  develop 
methods,  procedures,  and  rehabilitation 
technology,  that  maximize  the  full 
inclusion  and  integration  into  society, 
employment,  independent  living,  family 
support,  and  economic  and  social  self- 
sufficiency  of  individuals  with 
disabilities,  especially  individuals  with 
the  most  severe  disabilities.  In  addition, 
the  purpose  of  the  Disability  and 
RehabiUtation  Research  Project  and 
Centers  Program  is  to  improve  the 
effectiveness  of  services  authorized 
under  the  Act. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
States,  public  or  private  agencies, 
including  for-profit  agencies,  public  or 
private  organizations,  including  for- 
profit  organizations,  institutions  of 
higher  education,  and  Indian  tribes  and 
tribal  organizations. 

Program  Authority:  29  U.S.C.  762. 


Application  Notice  for  Fiscal  Year  1999  Disability  and  Rehabilitation  Research  Projects,  CFDA  No.  84- 

133A 


Funding  priority 

Deadline  for  transmittal  of  appli- 
cations 

Estimated 

number  of 

awards 

Maximum 
award 
amount 

(per  year)* 

Project 

period 

(months) 

84. 133A-7— Health  Care  Services  for  Persons  with  Disal)ilities  ... 
84.133A-11— Medical  Rehabilitation  Services  for  Persons  with 
Disabilities. 

June  3  1999 

1 

1 

$250,000 
200.000 

36 

June  3   1999  

36 

•Note:  The  Secretary  will  reject  without  consideration  or  evaluation  any  application  that  proposes  a  project  funding  level  that  exceeds  the  stat- 
ed maximum  award  amount  per  year  (See  34  CFR  75.104(b)). 
Applications  Availat)le:  April  19,  1999. 


Health  Care  and  Medical 
Rehabilitation  Services  Projects 
Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  for  a  project  on 
health  care  services  for  persons  with 
disabilities  and  a  project  on  medical 


rehabilitation  services  for  persons  with 
disabilities  imder  the  Disability  and 
Rehabilitation  Research  Project  and 
Centers  Program. 

(a)  Importance  of  the  problem  (9 
points  total). 


(1)  The  Secretary  considers  the 
importance  of  the  problem. 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
following  factors: 
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(i)  The  extent  to  which  the  applicant 
clearly  describes  the  need  and  target 
population  (3  points). 

Oi)  The  extent  to  which  the  proposed 
activities  address  a  significant  need  of 
those  who  provide  services  to 
individuals  with  disabilities  (3  points). 

(iii)  The  extent  to  which  the  proposed 
project  will  have  beneficial  impact  on 
the  target  population  (3  points). 

(b)  Responsiveness  to  an  absolute  or 
competitive  priority  (4  points  total). 

(1)  The  Secretary  considers  the 
responsiveness  of  the  application  to  the 
absolute  or  competitive  priority 
published  in  the  Federal  Register. 

(2)  In  determining  the  responsiveness 
of  the  application  to  the  absolute  or 
competitive  priority,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
addresses  all  requirements  of  the 
absolute  or  competitive  priority  (2 
points). 

(ii)  The  extent  to  which  the 
applicant's  proposed  activities  are  likely 
to  achieve  the  piuposes  of  the  absolute 
or  competitive  priority  (2  points). 

(c)  Design  of  research  activities  (40 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  research 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  research 
activities  constitute  a  coherent, 
sustained  approach  to  research  in  the 
field,  including  a  substantial  addition  to 
the  state-of-the-art  (10  points). 

(ii)  The  extent  to  which  the 
methodology  of  each  proposed  research 
activity  is  meritorious,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  design  includes  a 
comprehensive  and  informed  review  of 
the  current  literatvu^e,  demonstrating 
knowledge  of  the  state-of-the-art  (5 
points); 

(B)  Each  research  hypothesis  is 
theoretically  sound  and  based  on 
current  knowledge  (5  points); 

(C)  Each  sample  population  is 
appropriate  and  of  sufficient  size  (5 
points); 

(D)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective  (4 
points);  and 

(E)  The  data  analysis  methods  are 
appropriate  (4  points). 

(iii)  The  extent  to  which  anticipated 
research  results  are  likely  to  satisfy  the 
original  hypotheses  and  could  be  used 


for  planning  additional  research, 
including  generation  of  new  hypotheses 
where  applicable  (7  points). 

(d)  Design  of  dissemination  activities 
(5  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (2  points). 

(ii)  The  extent  to  wmch  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population, 
including  consideration  of  the 
familiarity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter  (2 
points). 

(iii)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities  (1  point). 

(e)  Plan  of  operation  (6  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  operation. 

(2)  in  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  the  adequacy  of  the  plan  of 
operation  to  achieve  the.  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomplishing  project  tasks  (6  points). 

(f)  Collaboration  (2  points  total). 

(1)  The  Secretary  considers  the 
quality  of  collaboration. 

(2)  in  determining  the  quality  of 
collaboration,  the  Secretary  considers   ' 
the  following  factors: 

(i)  The  extent  to  which  the  applicant's 
proposed  collaboration  with  one  or 
more  agencies,  organizations,  or 
institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  project  (1  point). 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  applicant  (1  point). 

(g)  Adequacy  and  reasonableness  of 
the  budget  (4  points  total). 

(1)  The  Secretary  considers  the  . 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 


(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (2  points). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (2  points). 

(h)  Plan  of  evaluation  (10  points 
total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  hi  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (3  points);  and 

(B)  Achieving  the  project's  intended 
outcomes  and  expected  impacts  (2 
points). 

(ii)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (3 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 

(i)  Project  staff  [15  total  points). 

(1)  The  Secretary  considers  the 
quality  of  the  project  staff. 

(2)  in  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  emplojrment 
fi-om  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(2  points). 

(3)  In  addition,  the  Secretary 
considers  the  following: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (5  points). 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (3  points). 

(iii)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subject  areas  (5  points). 

(j)  Adequacy  and  accessibility  of 
resources  (5  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resources  to  implement  the 
proposed  project. 

(2)  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  the  following  factors: 


APPLICATIC 


84.133B-9— 
Disabilities 

•Note:  Th( 
ed  maximum 
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(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
facilities,  equipment,  other  resources. 


including  administrative  support,  and 
laboratories,  if  appropriate  (3  points). 

(ii)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 


appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (2  points). 


APPLICATION  NOTICE  FOR  FISCAL  YEAR  1999  REHABILITATION  RESEARCH  AND  TRAINING  CENTER,  CFDA  NO.  84.133B-9 


Funding  priority 


84.1 33B-9— Wealth  and  Wellness  for  Persons  with  Long-term 
Disabilities. 


Deadline  for  transmittal  of  appli- 
cations 


Junes,  1999 


Estimated 

number  of 

awards 


1  $700,000 


Maximum 
award 
amount 

(per  year)  * 


Project  pe- 
riod 
(rrKxiths) 


60. 


•Note:  The  Secretary  will  reject  without  consideration  or  evaluation  any  application  that  proposes  a  project  funding  level  that  exceeds  the  stat- 
ed maximum  award  amount  per  year  (See  34  CFR  75.104(b)). 


Applications  Available:  April  19, 1999. 

RRTC  Selection  Criteria:  The 
Secretary  uses  the  following  selection 
criteria  to  evaluate  applications  for  an 
RRTC  on  health  and  wellness  for 
persons  with  long-term  disabilities 
under  the  Disability  and  Rehabilitation 
Research  Project  and  Centers  Program. 

(a)  Importance  of  the  problem  (9 
points  total). 

(1)  The  Secretary  considers  the 
importance  of  the  problem. 

(2)  to  determinmg  the  importance  of 
the  problem,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  applicant 
clearly  describes  the  need  and  target 
population  (3  points). 

(ii)  The  extent  to  which  the  proposed 
activities  address  a  significant  need  of 
those  who  provide  services  to 
individuals  with  disabilities  (3  points). 

(iii)  The  extent  to  which  the  proposed 
project  will  have  beneficial  impact  on 
the  target  population  (3  points). 

(b)  Responsiveness  to  an  absolute  or 
competitive  priority  (4  poiijts  total). 

(1)  The  Secretary  considers  the 
responsiveness  of  the  application  to  the 
absolute  or  competitive  priority 
published  in  the  Federal  Register. 

(2)  to  determinmg  the  responsiveness 
of  the  application  to  the  absolute  or 
competitive  priority,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
addresses  all  requirements  of  the 
absolute  or  competitive  priority  (2 
points). 

(ii)  The  extent  to  which  the 
applicant's  proposed  activities  are  likely 
to  achieve  the  purposes  of  the  absolute 
or  competitive  priority  (2  points). 

(c)  Design  of  research  activities  (35 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  research 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  to  determmmg  the  extent  to  which 
the  design  is  likely  to  be  effective  to 


accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  research 
activities  constitute  a  coherent, 
sustatoed  approach  to  research  to  the 
field,  includtog  a  substantial  addition  to 
the  state-of-the-art  (5  points). 

(ii)  The  extent  to  which  the 
methodology  of  each  proposed  research 
activity  is  meritorious,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  design  mcludes  a 
comprehensive  and  informed  review  of 
the  current  literature,  demonstrating 
knowledge  of  the  state-of-the-art  (5 
potots); 

(B)  Each  research  hypothesis  is 
theoretically  soimd  and  based  on 
current  knowledge  (5  potots); 

(C)  Each  sample  population  is 
appropriate  and  of  sufficient  size  (5 
points);  - 

(D)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective  (5 
potots);  and 

(E)  The  data  analysis  methods  are 
appropriate  (5  potots). 

(iii)  The  extent  to  which  anticipated 
research  results  are  likely  to  satisfy  the 
original  hypotheses  and  could  be  used 
for  planning  additional  research, 
tocluding  generation  of  new  hypotheses 
where  applicable  (5  points). 

(d)  Design  of  training  activities  (11 
potots  totad). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  training  activities 
is  likely  to  be  effective  in  accomplishtog 
the  objectives  of  the  project. 

(2)  to  determtotog  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  proposed 
traintog  materials  are  likely  to  be 
effective,  tocluding  consideration  of 
their  quality,  clarity,  and  variety  (2 
potots). 


(ii)  The  extent  to  which  the  proposed 
training  methods  are  of  sufficient 
quality,  totensity,  and  duration  (2 
points). 

(iii)  The  extent  to  which  the  proposed 
tratoing  content — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter  (1  potot);  and 

(B)  If  relevant,  is  based  on  new 
knowledge  derived  from  research 
activities  of  the  proposed  project  (1 
potot). 

(iv)  The  extent  to  which  the  proposed 
training  materials,  methods,  and  content 
are  appropriate  to  the  trainees, 
includtog  consideration  of  the  skill  level 
of  the  trainees  and  the  subject  matter  of 
the  materials  (2  potots). 

(v)  The  extent  to  which  the  proposed 
tratoing  materials  and  methods  are 
accessible  to  individuals  with 
disabilities  (1  potot).       ^ 

(vi)  The  extent  to  which  the  applicant 
is  able  to  carry  out  the  traintog 
activities,  either  directly  or  through 
another  entity  (2  potots). 

(e)  Design  of  dissemination  activities 
(8  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemtoation 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  to  determtotog  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  content  of 
the  information  to  be  disseminated — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter  (1  potot);  and 

(B)  If  appropriate,  is  based  on  new 
knowledge  derived  trom  research 
activities  of  the  project  (1  potot). 

(ii)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (2  potots). 

(iii)  The  extent  to  which  the  methods 
for  dissemtoation  are  of  sufficient 
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quality,  intensity,  and  duration  (2 
points). 

(iv)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population, 
including  consideration  of  the 
familiarity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter  (1 
point). 

(v)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities  (1  point). 

(f)  Design  of  technical  assistance 
activities  (4  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  technical 
assistance  activities  is  likely  to  be 
effective  in  accomplishing  the  objectives 
of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
for  providing  technical  assistance  are  of 
sufficient  quality,  intensity,  and 
duration  (1  point). 

(ii)  The  extent  to  which  the 
information  to  be  provided  through 
technical  assistance  covers  all  of  the 
relevant  aspects  of  the  subject  matter  (1 
point). 

(iii)  The  extent  to  which  the  technical 
assistance  is  appropriate  to  the  target 
population,  including  consideration  of 
the  knowledge  level  of  the  target 
population,  needs  of  the  target 
population,  and  format  for  providing 
information  (1  point). 

(iv)  The  extent  to  which  the  technical 
assistance  is  accessible  to  individuals 
with  disabilities  (1  point). 

(g)  Plan  of  operation  (4  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  operation. 

(2)  m  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  me  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomplishing  project  tasks  (2  points). 

(ii)  The  adequacy  of  the  plan  of 
operation  to  provide  for  using  resources, 
equipment,  and  personnel  to  achieve 
each  objective  (2  points). 

(h)  Collaboration  (2  points  total). 

(1)  The  Secretary  considers  the 
quality  of  collaboration. 

(2)  in  determining  the  quality  of 
collaboration,  the  Secretary  considers 
the  following  factors: 

(i)  The  extent  to  which  the  applicant's 
proposed  collaboration  with  one  or 


more  agencies,  organizations,  or 
institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  project  (1  point). 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  applicant  (1  point). 

(i)  Adequacy  and  reasonableness  of 
the  budget  (3  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  the  reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (1  point). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (2  points). 

(jj  Plan  of  evaluation  (7  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  ha  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (1  point);  and 

(B)  Achieving  the  project's  intended 
outcomes  and  expected  impacts  (1 
point). 

(ii)  The  extent  to  which  the  plan  of 
evaluation  will  be  used  to  improve  the 
performance  of  the  project  through  the 
feedback  generated  by  its  periodic 
assessments  (1  point). 

(iii)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (2 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 

(k)  Project  staff  (9  points  total). 

(1)  The  Secretary  considers  the 
quaUty  of  the  project  staff. 

(2)  in  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
fi'om  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(1  point). 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(1)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 


appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (2  points). 

(ii)  The  extent  to  wMch  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (2  points). 

(iii)  "The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subject  areas  (2  points). 

(iv)  The  extent  to  which  the  project 
staff  includes  outstanding  scientists  in 
the  field  (2  points). 

(1)  Adequacy  and  accessibility  of 
resources  (4  points). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resoiut:es  to  implement  the 
proposed  project. 

(2)  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
the  following  factors: 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
facilities,  equipment,  other  resources, 
including  adininistrative  support,  and 
laboratories,  if  appropriate  (1  point). 

(ii)  The  extent  to  which  the  applicant 
has  appropriate  access  to  clinical 
populations  and  organizations 
representing  individuals  with 
disabilities  to  support  advanced  clinical 
rehabilitation  research  (2  points). 

(iii)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (1  point). 

Instructioiis  for  Application  NarratiTe 

The  Secretary  will  reject  without 
consideration  or  evaluation  any 
application  that  proposes  a  project 
funding  level  that  exceeds  the  stated 
maximum  award  amount  per  year  (See 
34  CFR  75.104(b)). 

The  Secretary  strongly  recommends 
the  following:  * 

(1)  a  one-page  abstract; 

(2)  an  Application  Narrative  (i.e.,  Part 
En  that  addresses  the  selection  criteria 
that  will  be  used  by  reviewers  in 
evaluating  individual  proposals)  of  no 
more  than  125  pages  for  RRTC 
applications  and  75  pages  for  Project 
applications,  double-spaced  (no  more 
than  3  lines  per  vertical  inch)  8V2"  x  11" 
pages  (on  one  side  only)  with  one-inch 
margins  (top,  bottom,  and  sides).  The 
application  narrative  page  limit 
recommendation  does  not  apply  to:  Part 
I — ^the  electronically  scannable  form; 
Part  n — the  budget  section  (including 
the  narrative  budget  justification);  and 
Part  IV — the  assurances  and 
certifications;  and 
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(3)  a  font  no  smaller  than  a  12-point 
font  and  an  average  character  density  no 
greater  than  14  characters  per  inch. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  must — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA/ [Applicant  must 
insert  number  and  letter]),  Washington, 
D.C.  20202-4725, or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
[Washington,  D.C.  time]  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  [Applicant  must 
insert  number  and  letter]),  Room  #3633, 
Regional  Office  Building  #3,  7th  and  D 
Streets,  S.W.,  Washington,  D.C. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

{!)  A  private  metered  postmark. 
^2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  number  and 
title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department— in  Item  10  of  the  Application 
for  Federal  Assistance  {Standard  Form  424) 
the  CFDA  number — and  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  shoidd  be 
organized.  These  parts  are  as  foUows: 

Part  I:  Application  for  Federal  Assistance 
(Standard  Form  424  (Rev.  4-88))  and 
instructions. 


Part  II:  Budget  Form — ^Non-Construction 
Programs  (Standard  Form  524A)  and 
instructions. 

Part  III:  Application  Narrative. 

Additional  Materials 

Estimated  PubUc  Reporting  Burden. 

Assurances — Non-Construction  Programs 
(Standard  Form  424B). 

Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free  Work- 
Place  Requirements  (ED  Form  80-0013). 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered  Transactions 
(ED  Form  80-0014)  and  instructions.  (Note: 
ED  Form  GCS-014  is  intended  for  the  use  of 
primary  participants  and  should  not  be 
transmitted  to  die  Department.) 

Certification  of  Eligibility  for  Federal 
Assistance  in  Certain  Programs  (ED  Form  80- 
0016). 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instructions;  and  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  die  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  xmless  a  completed  application 
form  has  been  received. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team  (GCST), 
Department  of  Education,  400 
Independence  Avenue  S.W.,  Switzer 
Building,  3317,  Washington,  D.C.  20202, 
or  call  (202)  205-8207.  Individuals  who 
use  a  telecommimications  device  for  the 
deaf  (TDD)  may  call  the  TDD  niunber  at 
(202)  205-9860.  The  preferred  method 
for  requesting  information  is  to  FAX 
your  request  to  (202)  205-8717. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  S.W., 
room  3418,  Switzer  Building, 
Washington,  D.C.  20202-2645. 
Telephone:  (202)  205-5880.  hidividuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-2742.  Internet: 
Donna — Nangle@ed.gov 

Individuals  with  (usabilities  may 
obtain  this  docmnent  in  an  alternate 
fbrmat(e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 


Electronic  Access  to  This  Document 

Anyone  may  view  this  docimient,  as 
well  as  all  other  Department  of 
Education  dociunents  published  in  the 
Federal  Register,  in  text  orportable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  preceding  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498.  Anyone  may 
also  view  these  documents  in  text  copy 
only  on  an  electronic  bulletin  board  of 
the  Department.  Telephone:  (202)  219- 
1511  or,  toll  free,  1-800-222-4922.  The 
documents  are  located  xmder  Option 
G — Files/Annoxmcements,  Bidletins  and 
Press  Releases. 


Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority:  29  U.S.C.  760-762. 

Dated:  April  13. 1999. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix 

Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce  and 
complete  the  application  forms  in  this 
Section.  Applicants  are  required  to  submit  an 
original  and  two  copies  of  each  application 
as  provided  in  this  Section.  However, 
applicants  are  encouraged  to  submit  an 
original  and  seven  copies  of  each  application 
in  order  to  facilitate  the  peer  review  process 
and  minimize  copying  errors. 

Frequent  Questions 

1 .  Can  I  Get  an  Extension  of  the  Due  Date? 
No!  On  rare  occasions  the  Department  of 

Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occiu^,  a  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 

2.  What  Should  Be  Included  in  the 
Application? 

The  application  should  include  a  project 
narrative,  vitae  of  key  personnel,  and  a 
budget,  as  well  as  the  Assurances  forms 
included  in  this  package.  ViUe  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specifically 
pertinent  to  this  proposed  project.  The 
budgets  for  both  the  first  year  and  all 
subsequent  project  years  should  be  included. 

If  collaboration  with  another  organization 
is  involved  in  the  proposed  activity,  the 
application  should  include  assurances  of 
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participation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widely  known  in  the  field,  it  would 
be  helpful  to  include  the  instnunent  in  the 
application. 

Many  applications  contain  voluminous 
appendices  that  are  not  helpful  and  in  many 
cases  cannot  even  be  mailed  to  the  reviewers. 
It  is  generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating  organizations, 
maps,  copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the  applicant. 

3.  What  Format  Should  Be  Used  for  the 
Application? 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  May  I  Submit  Applications  to  More  Than 
One  NIDRR  Program  Competition  or  More 
Than  One  Application  to  a  Program? 

Yes,  you  may  submit  applications  to  any 
program  for  which  they  are  responsive  to  the 
program  requirements.  You  may  submit  the 
same  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also 
submit  more  than  one  application  in  any 
given  competition. 

5.  What  Is  the  Allowable  Indirect  Cost  Rate? 

The  limits  on  indirect  costs  vary  according 
to  the  program  and  the  type  of  application. 


An  applicant  for  an  RRTC  is  limited  to  an 
indirect  rate  of  15%. 

An  applicant  for  a  Disability  and 
Rehabilitation  Research  Project  should  limit 
indirect  charges  to  the  organization's 
approved  indirect  cost  rate.  If  the 
organization  does  not  have  an  approved 
indirect  cost  rate,  the  application  should 
include  an  estimated  actual  rate. 

6.  Can  Profitmaking  Businesses  Apply  for 
Grants? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  or  profit  on  the 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project. 

7.  Can  Individuals  Apply  for  Grants? 

No.  Only  organizations  are  eligible  to  apply 
for  grants  under  NIDRR  programs.  However, 
individuals  are  the  only  entities  eligible  to 
apply  for  fellowships. 

8.  Can  NIDRR  Staff  Advise  Me  Whether  My 
Project  Is  of  Interest  to  NIDRR  or  Likely  To 
Be  Funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  {he  program  in  which  you 
propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of  whether 
your  subject  area  or  proposed  approach  is 
likely  to  receive  approval. 

9.  Hovtr  Do  I  Assure  That  My  Application  Will 
Be  Referred  to  the  Most  Appropriate  Panel 
for  Review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the  Standard 
Form  424,  and  including  a  project  title  that 
describes  the  project. 


10.  How  Soon  After  Submitting  My 
Application  Can  I  Find  Out  If  It  Will  Be 
Funded? 

The  time  from  closing  date  to  grant  award 
date  varies  from  program  to  program. 
Generally  speaking,  NIDRR  endeavors  to 
have  awards  made  within  five  to  six  months 
of  the  closing  date.  Unsuccessful  applicants 
generally  will  be  notified  within  that  time 
frame  as  well.  For  the  purpose  of  estimating 
a  project  start  date,  the  applicant  should 
estimate  approximately  six  months  from  the 
closing  date,  but  no  later  than  the  following 
September  30. 

11.  Can  I  Call  NIDRR  To  Find  Out  If  My 
Application  Is  Being  Funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify- applicants  by 
letter.  The  results  of  the  peer  review  cannot 
be  released  except  through  this  formal 
notification. 

12.  If  My  Application  Is  Successful,  Can  I 
Assume  I  Will  Get  the  Requested  Budget 
Amount  in  Subsequent  Years? 

No.  Funding  in  subsequent  years  is  subject 
to  availability  of  funds  and  project 
performance. 

13.  Will  All  Approved  Applications  Be 
Funded? 

No.  It  often  happens  that  the  peer  review 
panels  approve  for  funding  more  applications 
than  NIDRR  can  fund  within  available 
resources.  Applicants  who  are  approved  but 
not  funded  are  encouraged  to  consider 
submitting  similar  applications  in  future 
competitions. 
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Application    for   Federal 
E  d  u  c  a  t  ion   Assistance 


•ptdiy  tkt  lilt  f*r«at. 


Address: 


CiV 


Omit 


7IKMt*4 


I  App1ic«nfsD-U-N-5  Number  r  I      I      I      I      I      I      I 
3.  C«aIog  of  Federal  Domestic  Assistance*:   8    4B      |      |      | 


IMe:. 


4.  Project  Director. 
Address: 


i.TyftciApflbcul(EiiUrappropriauUt$ermthebox.} 


D 


Tel.#:( 


Fax»:( 


) ■— 


E-Mail  Address:. 


S.  Is  the  applicant  delinqueiu  on  any  Federal  debt?   LjYes  LJ  No 
(//  "  Yes, "  anach  an  explanation. ) 


A 

B  CnMy 

C  Monicipd 

D  Towmhip 

E  taNenuK 

F  iDtcfinnci|wl 

C  Special  Distnci 

7.  Novice  Applicant   LjYes 


H  ludependtw  Sdwol  Pnaia 

I  PMJcCoBcfeerUnvcnity 

J  PhvaicNao-ProTiiCoUeteorUBivcnity 

K  Indian  Thbe 

L  Individual 

M  Phvaic.  l>rofii-MakiB|  OrgaaiaiioB 

N  OOta  (Specify):. 

Dno 


Application  Information 


8.  Type  of  Submission:  , 

—PreApplication  —AppHcaiUm 

D  Construction  LJ  Consmiction 

n  Non-Constniction  □  Non-Construction 

9.  Is  application  sutijeci  to  review  by  Executive  Order  12372  process? 
Il  Yes   (Dale  made  available  to  the  Executive  Onkr  12372 

pnxessfor  review):      ___/ f 

n  No    (//  "No. "  check  appropriate  box  below.) 

I~l  Program  is  not  covered  by  E.G.  12372. 

□  Program  has  not  been  selected  by  State  for  review. 


U.  Are  any  research  activities  involving  human  subjecu  planned  «  any 
time  during  the  proposed  project  period?     QYes       Dno 
a.  If  "Yes."  Exeinption(s)  #:  b.  Assmnce  of  CoBapliance  #: 


10.  Proposed  Project  Dates: 


SlaitDate: 

/       / 


EadDale: 

/       / 


Kstimated  Funding 


13«.  Federal 


k.  AppNcam 


c  Stale 


d.  Local 


c.  Other 


t  Program  Income 


g.  TOTAL 


M 


Authorized   Ktprtscn  ta  live 'Informal  lOJi 


pd.  To  the  best  of  my  knowledge  aid  belief,  all  dau  io  this  ptcipplicaiion/ipplicatioa 
Mdeonect  The  docuneat  has  been  duly  autbonzed  by  the  governing  body  of  ihe 
it  die  Hifiict  will  comply  with  the  Mtached  Mturancei  if  the  miitTe  is 


s.  TVped  N—e  of  Arthoriaed  lUiautiatiw 


bwlWe 


e.  Tel#:  ( 


Fax*:  ( 


4.  E-Mail  Address: 


c  SgnatnrcarAiithwted 


DaK_/_-/_ 


REV.  I/I2m 


ED  424 
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Instructions  for  KI)  424 


1.  Ltgri  Naar  Md  AMrw.  Enter  die  legal  name  of  applicam  and  die 
name  of  dte  primary  arganizational  unit  which  will  undertake  die  •$• 
nuance  activity. 

2.  IMl-N-SNihrr,  Eoierdie  afiplicant's  D-U-N-S  Number  Ifyoor 
organizatioo  does  not  have  a  D-U-N-S  Number,  you  can  obtain  die 
number  by  calling  1  -800-333.0SOS  or  by  completing  a  D-U-N-S  Num- 
ber Request  Form.  The  form  can  be  obtained  via  die  Internet  at  die 
foUowingURL:  hltp://wwwjlnb.coai/dbis/aboutdb/faitlduBsJitiB. 

3.  Canln  «f  Federal  Poawitfc  Airirtnnce  (CPPA)  Wanber.  Enter 
die  CFDA  number  and  tide  of  die  program  under  wfaidi  9%ppmrr  is 
requested. 

4.  Project  DIrfctor.  Name,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  die  person  to  be  contacted  on  maners  involving  this 
application. 

5.  Federal  Debt  DeUnqueiicy.  Check  *^cf"  if  die  applicant's  crgmi- 
zation  is  delinquent  on  any  Federal  debt.  (This  question  refen  to  die 
applicant's  organization  and  not  to  die  person  who  signs  as  die  audio- 
rized  represenutive  Categories  of  debt  include  delinquent  audit  dis- 
allowances, loans  and  taxes.)  Otherwise,  check  '^o." 

6.  T>pe  of  AppttcanL  Enter  die  appropriate  letter  in  die  box  provided. 

7.  Novice  AppttcanL  Check  '^cs"  only  if  assistance  is  being  requested 
under  a  program  that  gives  special  consideration  to  novice  applicants 
and  you  meet  die  program  requirements  for  novice  applicants.  By 
checking  "Yes"  die  applicant  certifies  diat  it  meets  the  novice  appli- 
cant requirements  specified  by  ED.  Odierwise.  check  '^o." 

S.  Type  of  Submissioa.  Self-explanatory. 

9.  Eiccutivc  Order  12372.  Check  '^cs"  if  die  application  is  subject  to 
review  by  Executive  Order  12372.  Also,  please  enter  the  month,  date, 
and  four  (4)  digit  year  (e.g.,  12/12/2000)  Applicants  should  contact 
die  State  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  die  application  is  subject  to  the  Slate  in- 
tergovernmental review  process.  Otherwise,  check  'Wo." 

10.  PropoMd  Project  Doles.  Please  enter  die  mondi.  date,  and  four  (4) 
digit  year  (e.g.,  12/12/2000). 

11.  Human  Subjects.  Check  "Yes"  u  "No"  If  research  activities  in- 
volving human  subjecu  are  mH  planned  ■»  any  Hh»  during  die  pro- 
posed project  period,  check  "No."  The  remaining  parts  of  item  11 
•re  then  not  applicable. 

If  research  activities  involving  human  subjects,  whether  or  not  ex- 
empt from  Federal  regulations  for  die  protection  of  human  subjects, 
■a  planned  it  MY  tllBf  during  die  proposed  project  period,  eidier  at 
die  applicant  organization  or  at  any  other  performance  site  or  coUabo- 
raiing  institution,  check  "^ct."  If  lU  die  research  activities  are  desig- 
nated to  be  exempt  under  die  regulations,  enter,  in  item  I  la,  die  ex- 
emption number(s)  corresponding  to  one  or  more  of  the  six  exemption 
categories  listed  in  "Protection  of  Human  Subjects  in  Research" 
attached  to  diis  form.  Provide  sufficient  information  in  die  applica- 
tion to  allow  a  determination  that  die  designated  exemptions  in  item 
1 1  a,  are  appropriate  Provide  this  narrative  information  in  an  "item 
11/Protection  of  Hunwa  Snbjcctt  Attachment"  and  taisert  this  at- 
tachment tanmcdiately  following  the  ED  424  face  page.  SItip  the 
mnaiaing  parts  of  item  11. 

If  some  or  aM  of  die  planned  research  activities  involving  human  sub- 
jects are  covered  (nonexempt),  skip  item  I  la  and  continue  with  the 
remaining  pans  of  item  1 1,  as  noted  below.  In  addition,  follow  the 
insinictions  in  "Protection  of  Human  Subjects  in  Research"  attached 
to  diis  form  to  prepare  die  six-point  narrative  about  die  nonexempt 
activities.  Provide  thb  six-pofait  narrative  tai  aa  "item  ll/Pr«(cc- 


tion  of  Human  Subjects  AttachncBT  and  insetl  diis 
inmediatdy  followiaC  the  ED  424  fact 


V  the  appHcant  orgaatoatiaa  hat  aa  appivved  MaWpk  Pn^icct 
AsBunace  of  CimiiManri  on  file  widi  die  Granb  Policy  and  Over- 
sight Staff  (GPOS).  U.S.  Dep«tme«  of  Education,  or  widi  die  Office 
for  Protection  from  Research  Risks  (CVRR),  National  Institutes  of 
Heahh,  U.S.  Departmem  of  Healdi  and  Human  Services,  diai  coven 
die  specific  activity,  enter  die  Assurance  number  in  item  lib  and  die 
date  of  approval  by  die  Institutional  Review  Board  (IRB)  of  die  pn>- 
posed  activities  in  item  lie.  This  date  must  be  no  eviierdian  one  year 
before  die  receipt  date  fdr  which  the  applicaiioa  is  submitted  and  must 
include  die  four  (4)  digit  year  (e.g.,  2000).  Check  die  type  of  IRB 
review  in  the  appropriate  box.  An  IRB  may  use  die  expedited  review 
procedure  if  it  complies  widi  die  requiremems  of  34  CFR  97.110.  If 
the  IRB  review  is  delayed  beyond  the  submission  of  die  application, 
enter  "Pceding"  in  item  I  Ic.  If  your  application  is  recommendetV 
selected  for  fiinding,  a  follow-up  certification  of  IRB  approval  from 
an  official  signing  for  the  applicant  organization  must  be  sent  to  and 
received  by  die  designated  Q>  official  within  30  days  after  a  specific 
formal  request  from  die  designated  ED  official.  Iftbeappttcaator- 
ganizatioa  docs  not  have  on  file  widi  GPOS  or  OPRR  aa  approved 
Assurance  of  Compliance  diat  covers  the  proposed  research  activity, 
enter  "None"  in  item  lib  and  skip  lie.  In  diis  case,  die  applicam 
organization,  by  die  signature  on  die  application,  is  declaring  diat  it 
will  comply  widi  34  CFR  97  widiin  30  days  after  a  specific  formal 
request  from  die  designated  ED  official  for  die  Assurance(s)  and  IRB 
cettificatitxis. 

12.  Project  lltlc.  Enter  a  brief  descriptive  title  of  die  projea.  If  more 
than  one  prtigram  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g..  constniction  or  real  property 
projects),  attach  a  map  showing  project  location.  For  preapplications, 
use  a  xptrate  sheet  to  provide  a  summary  description  of  this  project. 

13.  Estimated  Funding.  Amount  requested  or  to  be  contributed  during 
die  first  funding/budget  period  by  each  contributor.  Value  of  in-kind 
contributions  should  be  included  on  appropriate  lines  as  applicable. 
If  die  action  will  result  in  a  dollar  change  to  an  existing  award,  indi- 
categolxdieamountofdiediange.  For  decreases,  enclose  die  amounts 
in  parentheses.  If  both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  anxhed  sheet.  For  multiple  prt>gram  funding, 
use  totals  and  show  breakdovni  using  same  categories  as  item  13. 

14.  Certincatioe.  To  be  signed  by  die  audiorized  representative  of  die 
applicant.  A  copy  of  die  governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative  must  be  on  file  in  die 
applicant's  office. 

Be  sure  to  enter  die  telephone  and  fax  number  and  e-mail  address  of 
die  audiorized  representative.  Also,  in  item  I4e.  please  enter  die  mondi, 
date,  and  four  (4)  digit  year  (e.g..  1 2/1 2/2000)  in  die  date  signed  field. 


[Paperwork  Bmrdea  StateaieBtj 

According  to  die  Paperwork  Reduction  Aa  of  199S,  no  persons  are 
required  to  respond  to  a  collection  of  informaiion  unless  such  collec- 
tion displays  a  valid  0MB  control  number  The  valid  0MB  control 
number  for  diis  information  collection  is  1S754U06.  The  time  re- 
qaiied  to  complete  this  information  collection  is  estimated  to  average 
between  I  Sand  45  minutes  per  response,  inchiding  die  lime  to  review 
instructions,  search  existing  dau  resources,  gadier  die  dau  needed, 
and  complete  and  review  die  information  collection.  If  you  have  aay 
comments  concerning  the  accuracy  of  the  cstimate(s)  or  sagfts- 
tions  for  improving  this  form,  please  wrftc  to:  U.S.  Depanment  of 
Education.  Washington,  DC.  20202-46SI .  If  you  have  comments  or 
concerns  legartUag  the  sUtns  of  your  faidlvidttal  submission  of  this 
form  write  directly  to:  Joyce  I.  Mays,  Application  Control  Center; 
U.S.  Department  of  Education,  7di  and  D  Streets,  S.W.  ROB-3,  Room 
3633, Washington, DC  20202-4725. 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


1.  InttrvctioDS  to  Applicants  aboat  the  Narrative  la- 
formation  tiiat  Must  be  Provided  if  Rcscarcii  Ac- 
tivities Involving  Human  Subjects  are  Planned 


If  you  maiked  item  11  on  die  ^ipIicatioD  *Tes*'  and 
designated  exemptions  in  1  la  .(all  research  activities 
are  exempt),  provide  sufficient  infonnatioo  in  the  q>- 
plication  to  allow  a  detennination  that  the  designated 
exen^ODS  are  appropriate.  Research  involving  !»• 
man  subjects  that  is  exempt  from  the  regulations  is  dis- 
cussed under  II.B.  "Exemptions,"  below.  The  Narra- 
tive must  be  succinct  Provide  thb  information  in  an 
''Item  U/Protection  of  Human  Subjects  Attach- 
ment" and  insert  this  attachment  immediately  fol- 
lowing the  ED  424  face  page. 

If  you  mariced  "Yes"  to  item  1 1  on  the  face  page,  and 
designated  no  exen^tions  from  die  regulations  (some 
or  all  of  the  research  activities  are  nonexempt),  ad- 
dress the  following  six  points  for  each  nonexempt  ac- 
tivity. In  addition,  if  research  involving  human  sub- 
jects will  take  place  at  collaborating  site(s)  or  other 
performance  sitc(s),  provide  this  informatjrai  before  dis- 
cussing die  six  points.  Aldiough  no  specific  page  limi- 
tation applies  to  this  section  of  the  application,  be  suc- 
cinct. Provide  the  six-point  narrative  and  discussion 
of  odier  performance  sites  in  an  "Item  11/Protection 
of  Human  Subjects  Attachment"  and  hisert  this  at- 
tachment immediately  following  die  ED  424  face 
page. 

(1)  Provide  a  detailed  description  of  die  proposed  in- 
volvement of  human  subjects.  Describe  die  character- 
istics of  the  subject  population,  including  their  antici- 
pated number,  age  range,  and  healdi  status.  Identify 
die  criteria  for  iiKlusion  or  exclusion  of  any  subpopu- 
lation.  Explain  die  rationale  for  die  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
witii  disabilities,  adults  widi  disabilities,  persons  widi 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  odiers  who  are  likely  to  be 
vuhierable. 

(2)  Identify  die  sources  of  research  material  obtained 
fimn  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
wbedier  die  material  or  dau  will  be  obtained  specifi- 
cally for  research  purposes  or  whedier  use  will  be  made 
of  existing  specimens,  reccmls,  or  data. 

(3)  Describe  plans  for  die  recruitment  of  subjectt  and 
the  consent  procedures  to  be  followed.  Include  the  cir- 


cumstances under  which  consent  will  be  sought  and  ob- 
tained, who  will  sedc  it,  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  die  mediod  of  docu- 
menting consent  State  ifdie  Institutional  Review  Board 
(IRB)  has  authorized  a  modification  or  waiver  of  die  ele- 
ments of  consent  or  the  requirement  for  documentation  of 
consent 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  odier)  and  assess  dieir  likelihood  and  seri- 
ousness. Where  appropriate,  describe  alternative  treatments 
and  procedures  diat  might  be  advantageous  to  the  subjects. 

(5)  Describe  tbe  procedures  for  protecting  against  or  mini- 
mizing potential  risks,  inchiding  risks  to  confidentiality, 
and  assess  dieir  likely  eflfectiveness.  Where  appropriate, 
disoiss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  effects  to  die 
subjects.  Also,  where  qipropriate,  describe  die  provisions 
for  monitoring  die  data  collected  to  ensure  the  safety  of 
the  subjects. 

(6)  Disctiss  why  the  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticqiated  benefits  to  subjects  and  in  relation 
to  die  importance  of  die  knowledge  diat  may  reasonably 
be  expected  to  result 


II.  lafornatioB  on  Research  Activities 
'    Involving  Human  Subjects 


ilesj 


A.  Definitions. 

A  research  activity  involves  human  subjects  if  dK  activity 
is  research,  as  defmed  in  die  Department's  regulations,  and 
the  research  activity  will  involve  use  of  human  subjects. 
as  defined  in  the  regulations. 

—U  it  a  research  activity? 

The  ED  Regulations  for  die  Protection  of  Human  Subjects. 
Tide  34,  Code  of  Federal  Regulations.  Part  97,  define  re- 
search as  "a  systematic  investigation,  inchiding  researdi 
development,  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge."  (fan  activity 
follows  a  deliberau  plan  whose  purpose  is  to  develop  or 
contribute  to  generaJizaMe  knowledge,  such  as  an  expiar- 
atory  study  or  the  collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  wliich  meet  diis  definition  consti- 
tute research  whether  or  not  they  are  conducted  or  s»q>- 
ported  under  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activities. 
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— ^Is  h  ■  haman  subject? 

Tbe  regulations  define  hunuui  subject  as  "a  living  indi- 
vidual about  whom  an  investigator  (whether  {Hofessional 
or  student)  conducting  research  obtains  (1)  data  throu^ 
intervention  or  interaction  with  tbe  individual,  or  (2)  iden- 
tifiable private  information  "  (1)  If  an  activity  involves 
obtaining  information  about  a  living  person  by  manipu- 
lating that  person  or  that  person  s  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs with  surveys  and  interviews,  the  definition  of  human 
subject  is  met.  (2)  If  ar  acti^ty  involves  obtaining  pri- 
vate information  about  a  living  person  in  such  a  way  that 
the  information  can  be  linked  to  that  individual  (the  iden- 
tity of  the  subject  is  or  may  be  readily  determined  by  the 
investigator  or  associated  with  the  information),  the  defi- 
nition of  human  subject  is  met.  [Private  information  in- 
cludes information  about  behavior  that  occurs  in  a  con- 
text in  which  an  individual  can  reasonably  expect  that  no 
observation  or  recording  is  taking  place,  and  information 
which  has  been  provided  for  specific  purposes  by  an  indi- 
vidual and  which  the  individual  can  reasonably  expect 
will  not  be  made  public  (for  example,  a  school  health 
record).] 


B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  hu- 
man subjects  will  be  in  one  or  more  of  the  following  six 
categories  of  exemptions  are  not  covered  by  the  regula-- 
tions: 

(1 )  Research  conducted  in  established  or  commonly  ac- 
cepted educational  settings,  involving  normal  educational 
practices,  such  as  (a)  research  on  regular  and  special  edu- 
cation instructional  strategies,  or  (b)  research  on  the  ef- 
fectiveness of  or  the  comparisoii  among  instructional  tech- 
niques, curricula,  or  classroom  management  methods. 

(2)  Research  involving  the  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observation  of  public  be- 
havior, unless:  (a)  information  obtained  is  recorded  in  such 
a  manner  that  human  subjects  can  be  identified,  directly 
or  through  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosure  of  tbe  human  subjects'  responses  outside  the 
research  could  reasonably  place  the  subjects  at  risk  of 
criminal  or  civil  liability  or  be  damaging  to  the  subjects' 
financial  standing,  en^loyability,  or  reputaticm.  If  the 
subjects  are  children,  this  exemption  applies  only  to  re- 
search  involving  educational  tests  or  observatioHS  of  pub- 


lic behavior  when  ike  investigatorfs)  do  not  participate  in 
the  activities  being  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the  research,  under 
die  applicable  law  or  jtirisdiction  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  ^>titude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public  behavior  diat 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  appointed  public  officials  or  candidates 
for  public  office;  or  federal  statute(s)  require(s)  without  ex- 
ception  that  the  confidentiality  of  the  personally  identifi- 
able information  will  be  maintained  throughout  the  research 
and  thereafter. 

(4)  Research  involving  die  collection  or  study  of  existing 
dau.  documents,  records,  pathological  specimens,  or  diag- 
nostic specimens,  if  these  sources  are  pubUcly  available  or 
if  the  information  is  recorded  by  the  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  directly  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  ^proval  of  department  or  agency 
heads,  and  which  are  desigjied  to  study,  evaluate,  or  other- 
wise examine:  (a)  public  benefit  or  seivice  programs;  (b) 
procedives  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  c<Misumed  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agrictiltural  chemical  or  environmental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  tbe  Food  and 
Drug  Administration  or  iq>proved  by  die  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  U.S  Department  of  Agriculture. 

Copies  of  the  DqrartmaU  ofEducatioH  k  Regulations  for 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  tite  protection  of  human  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff (GPOS)  Office  of  the  Chief Finamcial  and 
Chief  Information  Officer,  U.&  Dqtartment  of  Educa- 
tion, Washington,  D.C.,  telephone:  (202)  708-8263,  and 
OH  the  V.S  Department  of  Education  i  Protection  of  Hu- 
man Subjects  in  Research  tVeb  Site  at  ht^://orfo.ed.gov/ 
humansub.htm. 


Federal  Register /Vol.  64,  No.  73 /Friday.  April  16,  1999/NoUces 


19005 


OMB  AppronI  N»  •34S4040 


ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


Public  reporting  bunJen  for  this  collecticm  of  inforaation  is  estinated  to  average  15  minutes  per  response,  including  tune  for  reviewing 
instructions,  searching  existing  dau  sources,  gathering  and  maintaining  the  dau  needed,  and  complenng  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  includmg  wggesuons  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget.  Paperwork  Reduction  Project  (0J48-0040).  Washington.  DC  20503 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFHCE  OF  MANAGEMENT  AND 
BUDGET.  SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


Note:      Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program- If  you  have  questions,  please  c^ 

agency.  Further,  certain  Federal  awarding  ^encies  may  require  applicants  to  certify  to  additional  assurances,  if  such  is  the  case,  you 
will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


5. 


Has  the  legal  authority  to  apply  for  Federal  assistance,  and  the 
institutional,  nunagerial  and  financial  capability  (including 
funds  sufficient  to  pay  the  non-Federal  share  of  project  cost)  to 
ensure  proper  planning,  management,  and  completion  of  the 
project  described  in  this  application. 

Will  give  the  awarding  agency,  die  Comptroller  General  of  the 
United  States,  and  if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the  right  to  examine  all 
records,  books,  papers,  or  documents  related  to  the  award;  and 
will  establish  a  proper  accounting  system  in  accordance  with 
generally  accepted  accounting  standards  or  agency  directives. 

Will  establish  safeguards  to  prohibit  employees  from  using  their 
positions  for  a  purpose  thai  constitutes  or  presents  the 
appearance  of  personal  or  organizational  conflict  of  interest,  or 
personal  gain. 

Will  initiate  and  complete  the  wwk  widiin  the  applicable  time 
frame  after  receipt  of  approval  of  the  awarding  agency. 

Will  comply  with  the  Intergovernmental  Personnel  Act  of  1970 
(42  U.S.C.  §§4728-4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one  of  the  19  suttutes 
or  regulations  specified  in  Appendix  A  of  OPMs  Standards  for 
a  Merit  System  of  Personnel  Administration  (5  C.F.R.  900. 
Subpart  F). 

Will  comply  with  all  Federal  stahites  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to:  (a) 
TiUe  VI  of  the  Civil  Rights  Act  of  1964  (P.L  88-352)  which 
prohibits  discriminttion  on  the  basis  of  race,  color  or  national 
origin;  (b)  Title  IX  of  the  Education  Amendments  of  1972.  as 
amended  (20  U.S.C.  §§1681-1683.  and  1685-1686).  which 
prohibits  discrimination  on  the  basis  of  sex;  (c)  Section  504  of 
the  Rehabilitation  Act  of  1973,  as  amended  (29  U.S.C.  §794). 
which  prohibits  discrimination  on  the  basis  of  handicaps;  (d) 


the  Age  Discrimination  Act  of  1975,  as  amended  (42  U.S.C  §§ 
6101-6107).  which  prohibits  discrimination  on  the  basis  of  age; 
(e)  the  Drug  Abuse  Office  and  Treatment  Act  of  1972  (P.L  92- 
255).  as  amended,  relating  to  nondiscrimination  on  the  basis  of 
drug  abuse;  (0  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (P.L  91-616).  as  amended,  relating  to  nondiscrimination 
on  the  basis  of  alcohol  abuse  or  alcoholism;  (g)  §§  523  and  527 
of  the  Public  Health  Service  Act  of  1912  (42  U  S  C  §§  290dd- 
3  and  290  ee  3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §  3601  et  seq).  as 
amended,  relating  to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  st«ute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the  requirements  of 
any  other  nondiscrimination  statute(8)  which  may  apply  to  the 
application. 

Will  comply,  or  has  ahcady  complied,  with  the  requircmcnu  of 
Tides  II  aid  III  of  the  uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Aa  of  1970  (PL  91-646)  which 
provide  for  fair  and  equiuble  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or  federally 
assisted  programs.  These  requirements  apply  to  all  interests  in 
real  property  acquired  for  projea  purposes  regardless  of 
Federal  participation  in  purchases. 

Will  con^iy.  ■*  applicable,  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  §§1501-1508  and  7324-7328)  which  limit  die 
political  activities  of  employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with  Federal  funds. 
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9.  Will  comply,  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Act  (40  U.S.C.  §§276a  to  276a-7),  the  Copeland  Act  (40 
use.  «276c  and  18  U S.C  §§874)  and  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C.  §§  327-333). 
regarding  labor  standards  for  federally  assisted  construction 
subagreements. 

ID.  Will  comply,  if  applicable,  with  flood  insurance  purchase 
lequirements  of  Section  102(a)  of  the  Rood  Disaster  Protection 
Act  of  1973  (PL  93-234)  which  requires  recipients  in  a  special 
flood  hazard  area  to  participate  in  the  program  and  to  purchase 
flood  insurance  if  the  total  cost  of  insurable  construction  and 
acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L  91-190)  and  Executive 
Order  (EO)  1 1514;  (b)  notification  of  violating  facilities 
pursuant  to  EO  1 1738;  (c)  protection  of  wetlands  pursuant  to 
EO  1 1990:  (d)  evaluation  of  flood  hazards  in  floodplains  in 
acconiance  with  EO  1 1988;  (c)  assurance  of  project  consistency 
with  the  approved  State  management  program  developed  under 
the  Coastal  Zone  Management  Act  of  1972  ( 16  U.S.C.  §§1451 
et  seq);  (f)  conformity  of  Federal  actions  to  State  (Clear  Air) 
Implcmenution  Plans  under  Section  176(c)  of  the  Clear  Air 
Act  of  19SS.  as  amended  (42  U.S.C.  §§7401  et  seq);  (g) 
protection  of  underground  sources  of  drinking  water  under  the 
Safe  Dnnking  Water  Act  of  1974.  as  amended.  (P.L.  93-523); 
and  (h)  protection  of  endangered  species  under  the  Endangered 
Species  Act  of  1973.  as  amended,  (P.L  93-205). 


12  Will  comply  with  the  Wild  and  Scenic  Riven  Act  of  1968  (16 
U.S.C.  §§1721  et  seq.)  related  to  protecting  components  or 
potential  oon^tonents  of  the  natiotial  wild  and  scenic  liven 
system. 

13.  Will  assist  die  awarding  agency  in  assuring  compliance  with 
Section  106oftheNationalHistoricPreservation  Actof  1966, 
as  amended  (16  U.S.C.  §470),  EO  1 1593  (identification  and 
protection  of  historic  properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C.  §§469a-l  et  seq.). 

14.  Will  comply  with  PL  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and  related 
activities  supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  laboratory  Animal  Weltee  Act  of  1966 
(PL  89-544,  as  amended,  7  U.S.C.  §§2131  et  seq.)  pertaining 
to  the  care,  handling,  and  treatment  of  warm  blooded  animals 
held  for  research,  teaching,  or  other  activities  siqiponed  by  this 
award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning  Prevention 
Act  (42  use.  §§4801  et  seq.)  which  prohibits  the  use  of  lead- 
based  paint  in  construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit  Act 
Amendments  of  1996  and  0MB  Circular  No.  A-133,  'Audits  of 
States,  Local  Governments,  and  Non-Profit  Organizations.' 

18.  Will  comply  with  all  applicable  requiremenu  of  all  other 
Federal  laws,  executive  orders,  regulations  and  policies 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  0FF1CL«VL 


APPLICANT  ORGANIZATION 


TITLE 


DATE  SUBMITTED 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  1 3  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instnjctions.  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  Information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education.  Information  Management  and  Compliance  Division.  Washington.  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget.  Papenwrk  Reduction  Project  1875-0102.  Washington  DC  20503. 

INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions 

This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  othenwise.  provide 
the  same  budget  information  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructioru.  if 
attached. 

Section  A  •  Budoet  Summary 
U.S.  Deoartment  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11.  columns  (a)-(e):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11.  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  12.  columns  (a)-(e):  Show  the  total  budget 
request  for  each  project  year  for  whch  funding  is 
requested. 

Une  12.  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budoet  Summary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provkto  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  shouW  be  shown 
for  each  appltoabie  budget  category  on  lines  1  - 
11ofSectk>nB. 

Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  whteh  matching  funds  or  ottier 
contributtons  are  provkJed,  show  the  total 


contributk>n  for  each  applk»ble  budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contributtons  are  provkted  for  only  one  year, 
leave  this  column  blank. 

Line  12.  columns  (a)-(e):  Show  the  total 
matching  or  other  contributton  for  each  project 
year. 

Line  12.  column  (f):  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributtons  are  provkted  for 
only  one  year,  leave  this  space  blank. 

Section  C  -  Other  Budoet  Informatton 

Pay  attention  to  applteable  program  soecifto 

instructions,  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  appltoable  to  this  program,  enter  the  type 
of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  wnll  be  in  effect  during  the 
funding  pertod.  In  addition,  enter  the 
estimated  amount  of  the  base  to  whtoh  the 
rate  is  applied,  and  the  total  indirect 
expense. 

3.  If  appltoable  to  this  program,  provkto  the  rate 
and  base  on  whtoh  fringe  benefits  are 
catouiated. 

4.  Provide  other  explanatkxis  or  comments  you 
deem  necessary. 
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CERTIFICATIONS  REQARDINQ  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUQ^REE  WORKPLACE  REQUIREMENTS 

Applicanis  thould  refer  to  the  regulations  cited  below  to  determine  the  certification  to  whtdh  they  are  required  to  attest.  Applicanit 
•hould  also  review  the  instructions  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82.  'f^ew  Restrictions  on  Lobbying.*  and  34  CFR  Part  85, 
'Government-wide  Debarment  and  Suspension  (Nonprocurement)  and  Govemment-wide  Requirements  for  Dnjg-Free  Worliplace 
(Grants).'  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  wtien  the 
Department  of  Education  determines  to  award  tt)e  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  1352.  Titfe  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82.  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  $100,000,  as  defined  at 
34  CFR  Part  82,  Sections  82.105  and  82.1 10,  ttw  applicant 
certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  wHI  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencir)g  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency, 
a  Member  of  Congress,  an  officer  or  employee  of  Congress,  or 
an  employee  of  a  Member  of  Congress  In  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Fonn  -  LLL,  'Disclosure  Form 
to  Report  Lobbying,'  in  accordance  with  its  instmctions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (Including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and 
that  all  subreciplents  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debamrwnt  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for 
prospective  participants  in  primary  covered  transactions,  as 
defined  at  34  CFR  Part  85,  Sections  85.105  and  85.1 10- 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debannent,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this 
application  been  convicted  of  or  had  a  civil  judgement 
rendered  against  them  for  commission  of  fraud  or  a  criminal 
offense  in  connection  with  obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or  local)  transaction  or 
contract  under  a  public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of  embezzlement,  theft, 
forgery,  bribery,  falsification  or  destnjction  of  records,  making 
false  staten>ents,  or  receiving  stolen  property; 


(c)  Are  not  preserrtly  indicted  for  or  olhanMise  criminally  or 
cMhr  charged  by  a  governmental  anttty  (Federal.  State,  or 
local)  with  conHnisaion  of  any  of  the  offantas  enumerated  in 
paragraph  (1)(b)  of  this  certification:  and 

(d)  Have  not  within  a  thre»-year  period  preceding  this 
application  had  one  or  more  public  transaction  (Federal.  State, 
or  local)  terminated  for  cause  or  deiauK;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  he  or  she  shall  attach  an 
explanation  to  tiiis  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  ttw  Drug-Free  Wortcplace  Act  of  1988.  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  provide 
a  drug-free  wortcplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the 
unlawful  nruinufacture,  distribution,  dispensing,  (>ossession,  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's 
wortcplace  and  specifying  the  actions  that  will  be  \aker\  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  on-going  dmg-free  awareness  program  to 
inform  employees  about- 

(1)  The  dangers  of  dmg  abuse  in  \he  wortcplace; 

(2)  Tfie  grantee's  policy  of  maintaining  a  drug-free  wortcplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for 
dnjg  abuse  violations  occurring  in  the  wortcplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged 
in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  ttie  statement  required  by 
paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  emptoyee  will- 

( 1 )  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  emptoyer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  criminal  da>g  statute  occurring  in  the  wortcplace 
no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days 
after  receiving  notice  under  subparagraph  (dK2)  from  an 
emptoyee  or  othenmse  receiving  actual  notice  of  such 
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conviction.  Employers  of  convicted  employee*  must  provkJe 
notice,  including  position  title,  to:  Director,  Grants  Policy  and 
Oversight  Staff.  U.S.  Department  of  Education,  400  Maryland 
Avenue,  S.W.  (Room  3652,  QSA  Regional  Office  BuUding  Mo. 
3).  Washington,  DC  20202-4248.  Notice  shall  include  the 
Identification  number(s)  of  each  affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  cdendar  days 
of  receiving  notice  under  subparagraph  (d)(2),  with  respect  to 
any  employee  wIk>  is  so  cortvicted- 

(1)  Taking  appropriate  personnel  action  against  such  an 
emptoyee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1 973,  as  amended;  or 

(2)  Requiring  such  emptoyee  to  paitwipate  satisfactorily  In  a 
drug  abuse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  woikplace  through  implementation  of  paragraphs 

(a),(b).(c).(d),(e),and(0. 

B.  The  grantee  may  insert  in  the  space  provided  below  the 
site(8)  for  the  performance  of  work  done  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  city,  county,  state,  zip 
code) 


DRUG-FREE  WORKPLACE 
(QRANTEES  WHO  ARE  MDIVIOUALS) 

As  required  by  the  Dnig-Free  Workplace  Act  of  1988.  and 
Implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610- 

A.  As  a  condition  of  the  grant,  I  certify  that  I  WW  not  engage  m 
the  unlawful  manufacture,  distribution,  dispensing,  possesston. 
or  use  of  a  controlled  substance  m  conducting  any  activity  with 

the  grant;  and 

B.  If  convteted  of  a  criminal  dnjg  offense  reeulBng  from  a 
vtolation  oocumng  during  tt)e  conduct  of  any  grant  activity,  I 
will  report  the  convtetion,  m  writing,  within  10  calendar  days  of 
the  convtetion,  to:  Director,  Qrante  Policy  and  Oversight  Staff. 
Department  of  Education.  400  Maryland  Avenue.  S.W.  (Room 
3652.  GSA  Regional  Office  BuikJing  l*>.  3).  Washington.  DC 
20202-4248.  Notice  shaN  include  the  kjentificaUon  number(s) 
of  each  affected  grant. 


Check  [  1  if  there  are  woritplaces  on  file  ttiat  are  not  Wentifled 
here. 


As  the  duly  authorized  representative  of  the  applicant.  I  hereby  certify  that  the  applfeant  will  comply  with  thB  above  certiffcations. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0013 
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Cartif  Ication  Ragard  Ing  Dabannant,  Suapanaion,  biallgiMltty  and 
Voluntary  Exciualon  -  towar  TIar  Cevarad  Tranaactiona 


This  cattMcation  it  raquirad  by  Iha  Dapartmant  of  Education  raguiation*  imp<an>anting  Exacuth«  Ordar  12S49,  Dabarmani  and  Suapanaion.  34  CFR 
Part  ,85.  for  ai  kwvar  tiar  transactions  moating  the  threshold  and  tier  requirements  stated  at  Section  85.1 10. 


fetatruetiona  tor  Certification 

1.  By  signing  and  sutxnitting  this  proposal,  the  prospectiva  lower  Her 
participant  is  providing  the  certification  set  out  below. 

2.  The  certification  In  Ihis  dause  Is  a  material  representation  o<  fact 
upon  which  ralianca  was  placed  wt>en  this  transaction  was  entered 
into.  If  it  is  later  determined  that  the  prospective  lower  tier  participant 
Itnowingly  rendered  an  erroneous  certification,  in  addition  to  other 
rartiedies  avalable  to  the  Federal  Government,  the  departnent  or 
agancy  with  w^ich  ttiis  transaction  origtnated  may  pursue  availabie 
remedies,  including  suspension  anchor  debarment 

3.  The  prospectiye  lower  tier  participant  Shan  provide  immediate 
written  notice  to  the  person  to  which  this  proposal  is  submitted  If  at  any 

time  the  prospective  lower  tier  participant  learns  that  its  certification 
was  erroneous  w^wn  submitted  or  has  become  erroneous  t>y  reason  of 
changed  circumstances. 

4.  The  terms 'covered  transaction."debarred."suspended.* 
'ineligible,*  'lower  tier  covered  transaction,'  'participant.' '  person.' 
'primary  covered  transaction,' '  principal,*  'proposal,'  and  "voluntarily 
excluded,'  as  used  in  this  clause,  have  the  meanings  set  out  In  the 
Deflnltlor>s  and  Coverage  sections  of  rules  implementing  Executive 
Order  12549.  You  may  contact  the  person  to  which  this  proposal  is 
submitted  for  assisUnce  m  obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by  submitting  this 
proposal  ttiat,  should  the  proposed  covered  transaction  be  entered 
irrto,  it  shall  noi  kr)owingiy  enter  into  any  lower  tier  covered  transaction 
with  a  person  wt>o  Is  debarred,  suspended,  declared  ineligible,  or 
voluntarily  excluded  from  participation  in  this  covered  traraactlon, 
unless  authorized  by  the  department  or  agency  vwith  which  this 
transaction  originated. 


6.  The  prospectiva  lower  tier  participant  further  agrees  by  submiOkig 
this  proposal  that  it  wiH  mduda  tm  ctauaa  titled  'Certification 
Reganling  Dabarmant,  Suspension,  Ineligibility,  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transactions,*  wittiout  modification,  in 
all  lower  tier  covered  tranaactions  and  in  all  solicitations  for  lower  tier 
covered  transactions. 

7.  A  participant  in  a  covarod  transaction  may  raly  ijpon  a  cartirication 
of  a  prospective  participant  In  a  lower  liar  covered  transaction  that  it  is 
not  debarred,  suspended.  ineligWe,  or  voluntarily  exdudad  from  the 
covered  transaction,  unless  R  knows  that  the  certification  is  erroneous. 

A  participant  may  decide  the  method  and  frequency  by  which  it 
determines  the  efigibiity  of  its  principals.  Each  participant  may  but  ia 
not  raquirad  to,  check  the  Nonprocuramant  List 

8.  Nothing  oontained  in  the  foregoing  shall  be  constnied  to  require 
establishment  of  a  system  of  records  in  ontor  to  render  in  good  faith 
the  certification  required  by  this  clause.  The  knowledge  and 
information  of  a  participant  is  not  required  to  exceed  that  which  is 
normally  possessed  by  a  prudent  person  in  the  ordinary  course  of 
business  dealings. 

9.  Except  for  transactions  authorized  urxjer  paragraph  5  of  these 
instnjctkxis.  if  a  participant  In  a  covered  transaction  knowingly  enters 
into  a  k>wer  tier  covered  transactk)n  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntarily  excluded  from  participation  in  this 
transaction,  in  addition  to  other  remedies  avalable  to  the  Federal 
Government,  the  department  or  agency  with  wtfiich  this  transactkxi 
originated  may  pursue  available  remedies,  mduding  suspension 
and/or  det)arment. 


Certification 

(1)  The  prospective  tower  tier  participant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its  principals  are  presently  debarred, 
suspended,  proposed  for  debarment,  declared  Ineligible,  or  voluntarily  excluded  from  particlpatnn  in  this  transactkxi  by  any  Federal 
department  or  agency. 

(2)  Where  the  prospective  tower  tier  participant  Is  unable  to  certify  to  any  of  the  statements  in  this  certification,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  8(H)014, 9/90  (Replaces  QCS-009  (REV.12/88),  which  is  obsolete) 
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Certirication  of  Eligibility  for  Federal  Assistance  in  Certain  Programs 

I  undersund  chat  34  CFR  7S.60. 7S.6I.  ind  7S.62  require  that  I  make  specific  certificMions  of  ehgibility  to  the  U.S. 
Depaninent  of  Education  as  a  condition  of  applying  for  Federal  fiinds  in  certain  propanu  and  that  these  requimnenti  ae  in 
addition  to  any  other  eligibility  requirements  that  the  U.S.  Depanment  of  Education  imposes  under  profram  renilations.  Under 
34  CFR  75.«0- 75.62: 

L  1  ceitify  that 

A.  1  do  not  owe  a  debt,  or  I  am  cuneni  in  repqring  a  debt,  or  I  am  not  in  default  (as  that  term  is  used  at  34  CFR  Pm 
668)onaddK: 

1.  To  the  Federal  Govenuneni  under  a  nonprocurement  transaction  (e.g.,  a  previous  loan,  scholarship,  grant,  or 
cooperative  agreement);  or 

2.  For  a-fellowship.  scholanhip.  stipend,  discretionary  gram,  or  loan  in  any  program  of  the  U.S.  Depanment  of 
Education  that  is  subject  to  34  CFR  75.60.  75.61.  and  75.62,  includiiv: 

Federal  Pell  Grant  Program  (20  U.S.C.  1070a.  et  seq.): 

Federal  Supplemental  Educational  Opportunity  Grant  (SEOG)  Program  (20  U.S.C.  1070(b).  et 

leq): 

State  Student  Incentive  Gram  Program  (SSIG)  20  U.S.C.  1070c.  et  seq.); 

Federal  Perkins  Loan  Program  (20  U.S.C  1087aa.  et  seq.); 

Income  Contingent  Direct  Loan  Deroonstrauon  Project  (20  U.S.C.  1087a.  note): 

Federal  Stafford  Loan  Program.  Federal  Supplemental  Loans  for  Studenu  (SLS],  federal  PLUS,  or 

Federal  Consolidation  Loan  Program  (20  U.S.C.  1071,  et  seq.); 

Cuban  Student  Loan  Program  (20  U.S.C  2601.  et  seq): 

Robert  C.  Byrd  Honors  Scholarship  Program  (20  U.S.C.  I070d-3I.  et  seq.); 

Jacob  K.  Javits  Fellows  Program  (20  U.S.C.  1 134h-l  1341): 

Patricia  Robetu  Harris  Fellowship  Program  (20  U.S.C.  1 134dl  I34g); 

Chrisu  McAuliffe  Fellowship  Program  (20  U.S.C.  1 105-1  I05i); 

Bilingual  Education  Fellowship  Program  (20  U.S.C.  3221-3262): 

Rehabilitation  Long-Tenn  Training  Program  (29  U.S.C.  774(b)); 

Paul  Douglas  Teacher  Scholarship  Program  (20  U.S.C.  1 104.  et  seq.); 

Law  Enforcement  Education  Program  (42  U.S.C.  3775): 

Indian  Fellowship  Program  (29  U.S.C.  774(b)); 

OR 

B.  I  have  made  arrangemenu  sabsfactoiy  to  the  U.S.  Department  of  Education  to  repay  a  debt  as  described  in  A.i.  or 
A.2.  (above)  on  which  I  had  not  been  cuirent  in  repaying  or  on  which  I  was  in  defauh  (as  that  term  is  used  in  34 
CFR  Pan  668). 

II.  I  certify  also  that  I  have  not  been  declared  by  ajudge,  as  a  condition  ofsentencing  under  section  5301  of  the  Anti-Drug 

Abuse  Act  of  1988  (21  U.S.C.  862).  ineligible  to  receive  Federal  assistance  for  the  period  of  this  requested  funding. 

I  understand  that  providing  a  false  certification  to  any  of  the  statements  above  makes  me  liable  for  rcpaymew  to  the  VS. 
Depanment  of  Education  for  fimds  received  on  the  basis  of  diis  certificatioa.  fat  civil  penalties,  and  for  criminal  prosecution 
under  18  U.S.C.  1001. 


(Signahire) 


(DMe) 


(Typed  or  Printed  Name) 
Name  or  number  of  the  USDE  program  under  which  this  certification  is  being  made: 


EDKMX>I6(«92) 
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0MB  Control  No.  1801-0004  (Exp.  8/31/2001) 


NOnCE  TO  ALL  APPLICANTS 


The  purpose  of  this  enclosure  is  to  infonn  you  about  a 
new  provision  in  the  Department  of  Educatioo's 
General  EducatioD  Provisions  Act  (GEPA)  Oat  applies 
to  applicants  for  new  grant  awards  under  Department 
programs.  This  provision  is  Section  427  of  GEPA, 
enacted  as  part  of  the  Improving  America's  Schools 
Actofl994(Pub.L.  103-382). 

To  Wbom  Does  This  Provisk»  Apply? 

Section  427  of  GEPA  affects  applicants  for  new  grant 
awards  under  this  program.  ALL  APPLICANTS 
FOR  NEW  AWARDS  MUST  INCLUDE 
INFORMATION  IN  THEIR  APn^lCATIONS  TO 
ADDRESS  THIS  NEW  PROVISION  IN  ORDER 
TO  RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

(If  this  program  is  a  State-formula  grant  program,  a 
State  ne«ds  lo  provide  this  description  only  for  projects 
or  activities  that  it  carries  out  with  funds  reserved  for 
Sute-level  uses.  In  addition,  local  school  districts  or 
other  eligible  applicants  that  apply  to  the  Suie  for 
funding  need  to  provide  this  description  in  their 
applications  to  the  State  for  funding.  The  State  would 
be  responsible  for  ensuring  that  the  school  district  or 
other  local  entity  has  submitted  a  sufficient  section  427 
tutement  as  described  below.) 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant  for  fiinds  (other 
than  an  individual  person)  to  include  in  its  application 
a  description  of  the  steps  the  applicant  proposes  to  take 
to  ensure  equiuble  access  to,  and  participation  in,  its 
Federally-assisted  program  for  students,  teachers,  and 
other  program  beneficiaries  with  special  needs.  This 
provision  allows  aqjplicants  discretion  in  developing  Ae 
required  description.  The  statute  highlights  six  types 
of  barriers  that  can  iinwde  equitable  access  or 
panicipaiion:  gender,  race,  national  origin,  color, 
disability,  or  age.  Based  on  local  circumstances,  you 
should  determine  whether  these  or  other  barriers  may 
prevent  your  swdents,  teachen,  etc.  from  such  access 
or  participation  in,  the  Federally-funded  project  or 
activity.  The  description  in  your  application  of  steps 
to  be  taken  to  overcome  these  barriers  need  not  be 
lengthy;  you  may  provide  a  clear  and  succinct 
description  of  bow  you  plan  to  address  those  barriers 


that  are  applicable  to  your  circumstances.  Inadditioa, 
the  information  may  be  provided  in  a  single  narrative^    ■ 
or,  if  appiopriate,  may  be  disnwwl  in  connrction  with 
related  topics  in  the  application. 

Section  427  is  not  intended  to  duplicate  die 
requirements  of  civil  rights  sunites,  but  rather  to 
ensure  that,  in  designing  their  projects,  applicants  for 
Rderal  funds  address  equity  concerns  that  may  affect 
the  ability  of  certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve  to  high 
standards.  Consistent  with  program  requirements  and 
its  approved  application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate  barriers  it 
identifies. 

What  are  Examples  of  How  an  Applicant  Mi^t 
Satisfy  the  Requirement  of  This  Provtskm? 

The  following  exanq)les  may  help  illustrate  how  an 
i^>plicant  may  ctxnply  with  Section  427. 

(1)  An  q>plicant  that  proposes  to  carry  out  an 
adult  literacy  project  serving,  among  others, 
adults  with  limited  English  proficiency,  might 
describe  in  its  application  how  it  intends  to 
distribute  a  brochure  about  the  proposed  projea  to 
such  potential  participants  in  their  native 
language. 

(2)  An  qjplicant  that  proposes  to  develop 
instructional  materials  for  classroom  use  mi^t 
describe  bow  it  will  make  the  materials  available 
on  audio  t^)e  or  in  braille  for  students  who  are 
triind. 

(3)  An  ^>plicant  that  proposes  to  carry  out  a 
model  science  program  for  secondary  students  and 
is  concerned  that  girls  may  be  less  likely  than 
boys  to  enroll  in  the  course,  might  indicate  bow  it 
intends  to  conduct  "outreach"  efforts  to  girls,  to 
encourage  their  enrollment. 

We  recognize  that  many  applicants  may  already  be 
in^lementing  effective  steps  to  ensure  equity  of  access 
aixl  participation  in  dieir  grant  programs,  and  we 
appreciate  your  cooperation  in  responding  to  the 
requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEPA  Rcqidremcnts 

Tlie  time  required  to  complete  this  information  coUection  is  estimated  to  vary  from  1  to  ^liours  per  re^wnse,  with 
an  average  of  1 .5  hours,  including  the  lime  to  review  instructions,  search  existing  dau  resources,  gather  and  mamtam 
the  dau  needed  and  complete  and  review  the  information  collection.  If  you  have  any  comroente  concerning  the 
accuracy  of  the  time  estimate(s)  or  suggestions  for  fanproving  this  form,  please  write  to:  U.S.  Department  of 
Education,  Washington,  DC  20202-46S1. 
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Disclosure  of  Lobbying  Activities 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  13S2 
(See  reverse  for  public  burden  disclosure) 


Approved  by  0MB 
0348-0046 


1.    Type  of  Federal  Action: 

a.  contract 
b.  grant 

c.  cooperative  agreement 

d.  k>an 

e.  loan  guarantee 

f.  loan  insurance 


Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


4.    NauM  and  Address  of  Reporting  Entity: 

Prime       Subawardee 

Tier ,  if  Known: 


Congressional  District,  if  Imown; 


6.  Federal  Department/Agency: 


8.  Federal  Action  Number,  if  known: 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name.  Ml): 


3.    Report  Type: 

a.  initial  filing 
b.  material  change 

For  material  cliange  only: 

Year quarter 

Date  of  last  report 


5.    If  Reporting  Entity  in  No.  4  is  Subawardee,  Enter 
Name  and  Address  of  Prime: 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9.  Award  Amount,  if  Imown: 
$ 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  lOa) 
(last  name,  first  name.  Ml): 


11.  Information  requested  through  this  form  is  authorized  by 
title  31  U.S.C.  section  1352.  This  disclosure  of  lobbying 
activities  is  a  material  representation  of  fact  upon  which 
reliance  was  placed  by  the  tier  above  when  this  transaction 
was  made  or  entered  inta  This  disclosure  is  required 
pursuant  to  31  U.S.C.  1352.  This  information  will  be  reported 
to  the  Congress  senii*annually  and  will  be  available  for  public 
Inspection.  Any  person  who  fails  to  flic  the  required 
disclosure  shall  be  subject  to  a  civil  penalty  of  not  less  than 
$10,000  and  not  more  than  $100,000  for  each  such  failure. 


Federal  Use  Only 


Signature: 


Print  Name: 
Title:. 


Telephone  No.: 


Date: 


Authorized  for  Local  Reproduction 
SUndard  Form  •  LLL  (Rev.  7-97) 


19016 


Federal  Register / Vol.  64,  No.  73 /Friday,  April  16,  1999 /Notices 


INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL.  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  tiUe  3 1  U.S.C.  sectKwi 
1352  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for  influencing 
or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Complete  alhtcms  that  apply  for  both 
the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and 
Budget  for  additional  information. 

1 .  Identify  the  type  of  covered  Federal  acUon  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identic  the  status  ofthe  covered  Federal  action. 

3  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4  Enter  the  fiill  name,  address,  city,  Stote  and  rip  code  of  the  reporting  entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime  or 
subaward  recipient.  Identify  the  tier  of  the  subawardee.  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  rqwrt  in  item  4  checks  "Subawardee,"  then  enter  the  full  name,  address,  city.  State  and 

zip  code  of  the  prime  Federal  recipient.  Include  Congressional  District,  if  known. 

6  Enter  the  name  of  the  federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizational  level 
below  agency  name,  if  known.  For  example.  Department  of  Transportation.  United  States  Coast  Guard. 

7  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1 ).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assisunce  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

8  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.. 

Request  for  Proposal  (RFP)  number;  Invitations  for  Bid  (IFB)  number;  grant  announcement  number;  the  contract, 
grant,  or  loan  award  number;  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Included 
prefixes,  e.g..  "RFP-DE-90-001  ." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 

Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  lobbying  registrant  under  the  Lobbying  Disclosure  Act 
of  1995  engaged  by  the  reporting  entity  identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  die  ftill  names  of  the  individual(s)  performing  services,  and  include  fiill  address  if  different  from  10(a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (MI). 

11.  The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


According  to  the  Paperwork  ReducUon  Act.  as  amended,  no  persons  are  required  to  respond  to  a  collection  of  ^riJontMion  unless  it  displays 
a  valid  0MB  control  Number.  The  valid  0MB  control  number  for  this  information  collection  is  0MB  No.  0348-0046.  Public  reporting 
burden  for  this  collection  of  information  is  estimated  to  average  10  minutes  per  response,  including  tune  for  reviewing  insmictions, 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  infonnalion_ 
Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  wgges^on*  f"  '«*»"n8  *« 
burden,  to  the  Office  of  Management  and  Budget.  Paperwork  Reduction  Project  (0348-0046).  Washington,  DC  20503 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOrNG  INTO 
EFFECT  APRIL  16,  1999 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Manufacturing  Technology 
Program;  published  4-16- 
99 
Restnjcturing  savings 
•repricing  clause;  published 
4-16-99 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Federal  family  education 
loan  programs;  corrections 
and  technical 

amendments;  published  4- 
16-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 

promulgation;  State  plans 

for  designated  facilities  and 

poltutants: 

Pennsylvania;  published  3- 
17-99 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Califomia;  published  3-17-99 
GOVERNMENT  ETHICS 
OFFICE 
Ethical  conduct  standards  for 

executive  branch 

employees;  published  3-17- 

99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration   - 

Human  drugs: 
Labeling  of  drug  products 
(OTC)- 

Standardized  format; 
published  3-17-99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Catesbaea  melanocarpa; 
published  3-17-99 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Construction  safety  and  health 
standards: 

Reporting  and  recordkeeping 
requirements;  published  4- 
16-99 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
MississiBpi  River,  LA; 
regulated  navigation  area; 
published  4-16-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworlhiness  directives: 
Airbus;  published  3-12-99 
Fairchild;  published  3-10-99 
McDonnell  Douglas; 
published  3-12-99 
Pilatus  Aircraft  Ltd.; 
published  3-12-99 
SOCATA-Groupe 
Aerospatiale;  published  3- 
29-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Rinderpest  and  foot-and- 
mouth  disease,  etc.; 
disease  status  change — 
South  Africa;  comments 
due  by  4-19-99; 
published  2-17-99 

AGRICULTURE 
DEPARTMENT 

Cooperative  State  Research, 
Education,  and  Extension 
Service 
Grants: 
Special  Research  Program; 
comments  due  by  4-23- 
99;  published  3-24-99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Marine  and  anadromous 
species — 

West  coast  chinoolt 
salmon;  comments  due 
by  4-23-99;  published 
3-24-99 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Pacific  cod;  comments 
due  by  4-20-99; 
published  4-5-99 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish; 
comments  due  by  4-19- 
99;  published  3-5-99 


South  Atlantk:  Region; 
Sustainable  Fisheries 
Act  provisions; 
compliance;  comments 
due  by  4-19-99; 
published  2-18-99 

West  Coast  states  and 

Westem  Pacific 

fisheries — 

West  Coast  salmon; 
comments  due  by  4-22- 
99;  published  4-8-99 
West  Coast  States  and 

Westem  Pacific 

fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  4-22- 
99;  published  4-7-99 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Foreign  futures  and  options 

transactions: 

Access  to  electronic  boards 
of  trade;  automated 
trading  systems  use; 
comments  due  by  4-23- 
99;  published  3-24-99 

Access  to  electronic  boards 
of  trade;  automated 
trading  systems  use; 
con-ection;  comments  due 
by  4-23-99;  published  4-9- 
99 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 

(FAR): 

Contractor  liability  for  loss  of 
and/or  damages  to 
household  goods; 
comments  due  by  4-19- 
99;  published  2-16-99 

ENERGY  DEPARTMENT 

Acquisition  regulations: 

Costs  associated  with 
whistleblower  actions; 
comments  due  by  4-23- 
99;  published  3-24-99 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines — 

Transportation  sen/ices 
regulation;  comments 
due  by  4-22-99; 
published  12-30-98 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 

protection — 

Ozone-depleting 
substances;  substitutes 
list;  comments  due  by 
4-19-99;  published  2-18- 
99 

Ozone-depleting 
substances;  substitutes 
list;  comments  due  by 


4-19-99;  published  2-18- 
99 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Oklahoma;  comments  due 
by  4-19-99;  published  3- 
19-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
4-19-99;  published  3-18- 
99 
Califomia  and  Arizona; 
comments  due  by  4-19- 
99;  published  3-18-99 
Delaware;  comments  due  by 
4-21-99;  published  3-22- 
99 
Illinois;  comments  due  by  4- 

19-99;  published  3-18-99 
Iowa;  comments  due  by  4- 
19-99;  published  3-18-99 
Air  quality  planning  purposes; 
designation  of  areas: 
Califomia;  comments  due  by 
4-19-99;  published  3-18- 
99 
Missouri  and  Illinois; 
comments  due  by  4-19- 
99;  published  3-18-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cinnamaldehyde;  comments 
due  by  4-19-99;  published 
2-17-99 
Fenbuconazole;  comments 
due  by  4-19-99;  published 
2-17-99 
Formic  acid;  comments  due 
by  4-23-99;  published  2- 
22-99 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  4-19-99;  published 
2-16-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Practice  and  procedure: 
Regulatory  fees  (1999  FY); 
assessment  and 
collection;  comments  due 
by  4-19-99;  published  4-6- 
99 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Regulatory  streamlining  and 
updating;  20  CFR  parts, 
proposed  removal; 
comments  due  by  4-19-99; 
published  2-18-99 
Correction;  comments  due 
by  4-19-99;  published  3-2- 
99 
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FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 
Eligibility;  expansion  and 
continuation;  comments 
due  tuy  4-22-99;  put)lished 
3-23-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Contractor  liability  for  loss  of 
and/or  damages  to 
household  goods; 
comments  due  by  4-19- 
99;  published  2-16-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 
Phosphorous  acid,  cyclic 
neopentanetetrayl 
bis(2,6-di-tert-butyl-4- 
methylphenyl)ester; 
comments  due  by  4-19- 
99;  published  3-19-99 
Medical  devices: 
Menstrual  tampons  labeling; 
absorbency  ranges; 
comments  due  by  4-21- 
99;  published  1-21-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Capital  Fund  Negotiated 
Rulemaking  Advisory 
Committee;  intent  to 
establish  and  meeting; 
comments  due  by  4-19- 
99;  published  3-19-99 
Public  housing  agency 
plans;  comments  due  by 
4-19-99;  published  2-18- 
99 
Public  and  Indian  Housing: 
Section  8  Housing 
Certificate  Fund  Rule 
Negotiated  Rulemaking 
Committee;  intent  to 
establish  and  meeting; 
comments  due  by  4-19- 
99;  published  3-19-99 

INTERIOR  DEPARTMENT 
nsh  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Mountain  plover;  comments 
due  by  4-19-99;  published 
2-16-99 
Tinian  monarch;  withdrawn; 
comments  due  by  4-23- 
99;  published  2-22-99 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 


Coastal  zone  consisterK:y 
review  of  exploratk>n 
plans  and  development 
and  production  plans; 
comments  due  by  4-19- 
99;  published  2-17-99 
Royalty  management: 

Federal  marginal  properties; 
accounting  and  auditing 
relief;  comments  due  by 
4-21-99;  published  3-22- 
99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Federal  and  Indian  lands 

programs: 

Indian  lands;  definition 
clarification;  comments 
due  by  4-20-99;  published 
2-19-99 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes: 
Visa  exemption  for  British 
Virgin  Islands  nationals 
entering  U.S.  through  St. 
Thomas,  U.S.  Virgin 
Islands;  comments  due  by 
4-19-99;  published  2-18- 
99 
United  Nations  Convention 
Against  Torture  and  Other 
Cruel,  Inhuman,  or 
Degrading  Treatment  or 
Punishment;  implementation: 
Protection  from  torture; 
daim  procedures; 
comments  due  by  4-20- 
99;  published  2-19-99 

JUSTICE  DEPARTMENT 

Pam  Lychner  Sexual  Offender 
Tracking  and  Identification 
Act  of  1996;  implementation: 
National  Sex  Offender 
Registry;  operatkxi  and 
notificatkx)  requirements; 
comments  due  by  4-19- 
99;  published  2-16-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisitk>n  Regulation 
(FAR): 

Contractor  liability  for  k)ss  of 
and/or  damages  to 
household  goods; 
comments  due  by  4-19- 
99;  published  2-16-99 
NORTHEAST  DAIRY 
COMPACT  COMMISSION 
Over-order  price  regulations: 
Compact  over-order  price 
regulations — 
Fluid  milk  distributions  in 
six  New  England  States 
during  1998-1999 
contract  year; 
exemptk>n;  hearing; 
comments  due  by  4-21- 
99;  published  3-15-99 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Santa  Barbara  Channel,  CA; 
safety  zone;  comments 
due  by  4-19-99;  published 
2-18-99 

Regulatory  Rexibility  Act: 
Small  entities;  economic 
impact;  comments  due  t}y 
4-19-99;  published  1-19- 
99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Agusta,  S.p.A.;  comments 
due  by  4-19-99;  published 
2-16-99 
Bell  Helicopter  Textron,  Inc.; 
comments  due  by  4-19- 
99;  published  2-17-99 
Boeing;  comments  due  by 
4-19-99;  published  2-17- 
99 
Empresa  Brasiieira  de 
Aeronautica  S.A.; 
comments  due  by  4-22- 
99;  published  3-23-99 
Pilatus  Aircraft  Ltd.; 
comments  due  by  4-23- 
99;  published  3-23-99 
Pratt  &  Whitney;  comments 
due  by  4-22-99;  put>lished 
3-23-99 
Sikorsky;  comments  due  by 
4-19-99;  published  2-16- 
99 
Class  D  and  Class  E 
airspace;  comments  due  by 
4-20-99;  published  3-3-99 
Class  D  and  Class  E 
airspace;  con-ection; 
comments  due  by  4-20-99; 
published  3-9-99 
Class  E  airspace;  comments 
due  by  4-19-99;  publisf)ed 
3-5-99 
Class  E  airspace;  correction; 
comments  due  by  4-20-99; 
published  3-9-99 
VOR  Federal  airways; 
comments  due  by  4-22-99; 
published  3-8-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Motor  earner  safety  standsirds: 
Inspection,  repair,  and 
maintenance — 
Intermodal  container 
chassis  and  trailers; 
comments  due  by  4-19- 
99;  published  2-17-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Transtt 
Administration 
Buy  America  requirements; 
certifrcatkHi  procedures: 


Correctk)ns  to  inadvertent 
errors  in  certifications 
after  bid  opening; 
comments  due  by  4-19- 
99;  published  2-18-99 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Anthropomorphic  test  devices: 
Occupant  crash  protection — 
12-month-old  infant  crash 
test  dummy;  comments 
due  by  4-22-99; 
published  3-8-99 
Motor  Vehicle  Safety 
Standards: 

Chikl  restraint  systems- 
Standardized  child 
restraint  ancfrarage 
systems  independent  of 
seat  belts,  comments 
due  by  4-19-99; 
published  3-5-99 

TRANSPORTATION 
DEPARTMENT 
Reeearch  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  liquid 
transportation — 

Liquefied  compressed 
gases;  transportatk>n 
arxJ  unkjading; 
comments  due  by  4-21- 
99;  published  3-22-99 

TRANSPORTATION 
DEPARTMENT 
Transportation  Statistics  - 
Bureau 

ICC  Termination  Act; 
implementation: 
Motor  earners  of  property 

emd  household  goods; 

reportir>g  requirements; 

comments  due  by  4-22- 

99;  published  3-23-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

Capital  gains;  installment 
sales  of  depreciable  real 
property;  unrecaptured 
section  1250  gain; 
comments  due  by  4-22- 
99;  published  1-22-99 

Qualified  educatk>n  \oans, 
interest  deduction; 
comments  due  by  4-21- 
99;  published  1-21-99 
Procedure  and  administration: 

Filing  of  notice  of  lien; 
rK>tice  and  opportunity  for 
hearing;  cross  reference; 
comments  due  by  4-22- 
99;  published  1-22-99 

l.evy;  notice  and  opportunity 
for  hearing;  cross 
reference;  comments  due 
by  4-22-99;  published  1- 
22-99 


VI 
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UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 


H.R.  193/P.L.  10fr-20 

Sudbury,  Assabet,  and 
Concord  Wild  and  Scenic 
River  Act  (Apr.  9,  1999;  113 
Stat.  30) 
Last  List  April  12,  1999. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  sen/ice  of  newly 


enacted  public  laws.  To 
subscribe,  send  E-mail  to 
listproc9lucky.fed.gov  with 
the  text  message: 

subscribe  PUBLAWS-L  Your 
Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


Order  Processini 


Additional  ad 


Street  addresi 


Purchase  ord( 
May  wemakt 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announcing  the  Latest  Edition 

The  Federal 

Registen 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register- 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 
I I  Y  JiriS,  enter  my  subscription(s)  as  follows: 


Order  Processing  Code: 

*6173 


Charge  your  order. 
It'B  Easyl 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


copies  of  The  Federal  Roister  -  What  it  is  and  Hot  To  Use  It,  at  $7.00  per  copy  Stock  No.  069-000-00044-^. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  2S% 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


Street  address 


LJ  VISA       n    MasterCard  Account 


-n 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


1             1    1  1  1  1    1    1    1 

T    1                                                 inanKyoujor 

1      I         (Credit  card  expiration  data)                     _    ,_.._. 

Auth(Hizing  signature 


(Rev.  1 1/3) 


Purchase  order  number  (optional) 

YES    NO 

May  we  maiGe  your  nameMdressavalable  to  Other  mders?     \_\  \_j 


Mail  To:  Superintendent  of  Documents 

FO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  Is  issued  monthly  in  cumulative  fonn. 
Entries  indicate  tt>e  nature  of  the  changes- 
such  as.revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  Index 

The  index,  covering  ttie  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fonn.  Entries  are  canied 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  earned 
as  cross-references. 
$25  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  tlie  date  o1  publicaton 
in  ttm  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*5421 


I    I  YES,  enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
.  Federal  Register  Index  (FRUS)  $25  per  year. 


Charge  your  order.  j^M^Bff 


It's  Easy! 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


YES     NO 


Purchase  order  number  (optional) 

Nli^  we  meiu  year  nHM/addres  available  to  odKrinalen?     | |  | | 


n  GPO  Deposit  Account        I    I    I    I    I    I    I    l-FI 


r~l  VISA      n  MasterCard  Account 

I   M   I   I   I   I   I 


n 


Thank  you  for 

(Credit  card  expiration  date)  yoiir  order! 


Authorizing  Signature 


1/97 


Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFR    SMITH212J 

:  JOHN   SMITH 

;  212  MAIN  STREET 

I  FORESTVILLE  MD  20704 


DEC97RI 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 

:  JOHN  SMITH 

J  212    MAIN   STREET 

:  FORESTVILLE   MD    20704 


DEC97R  1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Atto:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

Td  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  EkKuments,  Atto:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Onter  Processing  Code: 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
IftEagyl 

CH  YES,  enter  my  subscription(s)  as  foUows:  To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  <xder  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  addiess/attentioa  line 


Please  Choose  Metiiod  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


-D 


Street  address 


aty.  State,  ZIP  code 


Daytime  phone  including  area  code 


CH  VISA             MasterCard  Account 

1   1   1   1   1         1   1   1   1   1  M      Mill 

1     — 1                                               Thank  you  for 

1      1       (CiBdit  card  expiration  date)                            i     § 

Puidiase  order  number  (optional) 


Mqrfici 


YES    NO 
tooaicrmalen?     [^  ("1 


Auttwtizing  signature 

Mail  To:  Superintendent  of  Docuiments 

PO.  Box  371954,  Pittsburgh.  PA  15250-7954 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscrit>ers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly, 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Sabscriptioii  Order  Form 


Oder  Processing  Coda: 

*5419 

r~l  YES,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (NfFFR)  D  One  year  at  $220  each 

D  Six  months  at  $110 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $247  each 


Charge  your  order.  HHf^H 


It's  Easy! 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


I    I  GPO  Deposit  Account 

I    I  VISA      CH  MasterCard  Account 

I  I  I  I  I  I  I  I 


-D 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  signature 
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Purchase  order  number  (optional) 
NfaywenwIuyoarnameAMldressavmlabietoadierinaiers?     \_\  \ | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

miliam  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  n) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  U) $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) $72.00 

1997 

(Book  I) $69.00 


<r.' jMg:ga-e?^fey: 


msmsMsss^msm^ss^m^i^ 


Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


f — 

I  Keeping  America 
I  Informed 

I  .  .  .ele 


.electronically! 


Free  public  connections  to  the  online 
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Presidential  Documents 


Title  »— 

The  President 


Proclamation  7183  of  April  14,  1999 
Jewish  Heritage  Week,  1999 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Nearly  350  years  have  passed  since  the  first  Jewish  settlers  arrived  in  Amer- 
ica. The  sons  and  daughters  of  a  proud  and  ancient  herit^e,  they  brought 
to  this  new  land  gifts  that  have  enriched  our  national  life  tremendously: 
a  deep  faith  in  God,  a  strong  sense  of  morality,  a  devotion  to  family  and 
community,  a  thirst  for  fireedom,  a  reverence  for  justice,  and  a  long  tradition 
of  philanthropy. 

Millions  of  Jews  have  shared  the  American  immigrant  experience.  Many 
came  here  fleeing  poverty  and  persecution,  yearning  for  religious  or  politick 
freedom,  seeking  a  better  life  for  themselves  and  their  femilies.  Investing 
their  dreams,  ambitions,  labor,  and  love  in  our  coimtry,  Jewish  immigrants 
overcame  great  obstacles  to  rise  as  far  as  their  talents  and  effort  could 
take  them.  Today  their  descendants  continue  to  make  extraordinary  contribu- 
tions to  the  cultural,  economic,  religious,  and  intellectual  life  of  om*  Nation. 
In  education,  the  arts,  politics,  the  law,  science,  entertainment,  technology, 
philanthropy,  industry,  and  every  other  field  of  endeavor,  Jewish  men  and 
women  have  excelled  in  their  pursuits  and  strengthened  America  with  their 
character  and  accomplishments. 

As  we  look  forward  to  a  new  century  and  a  new  millennium,  let  us  give 
th£inks  for  all  that  the  Jewish  community  in  America  has  done  to  keep 
our  Nation  free,  strong,  and  prosperous.  Let  us  celebrate  the  ft^edom  of 
religion  guaranteed  by  our  founders  in  the  Bill  of  Rights,  which  has  done 
so  much  to  attract  men  and  women  of  conscience  to  this  land.  Let  us 
recognize  that  our  country's  great  diversity  of  races,  religions,  ethnicities, 
and  cultures  will  prove  to  be  among  our  greatest  strengths  in  the  global 
community  of  tomorrow.  And  let  us  reaffirm  om-  sacred  obligation  to  build 
a  futiire  based  upon  a  spirit  of  tolerance,  respect,  and  understanding. 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  April  18  through  April 
25,  1999,  as  Jewish  Heritage  Week.  I  urge  all  Americans  to  observe  this 
week  with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-nine,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-third. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMEtfT  OF  AGRICULTURE 

Grain  Inspection,  Paclcers  and 
Stoclcyafxto  Administration 

7  CFR  Part  801 
RIN  0580-AA62 

Official  Testing  Service  for  Com  Oil, 
Protein,  and  Starcti 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 

ACnON:  Final  rule. 

SUMMARY:  The  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
is  adopting,  without  change,  the 
provisions  of  an  interim  rule  extending 
the  use  of  the  currently  approved  near- 
infrared  spectroscopy  (NIRS)  analyzers 
in  its  official  inspection  program  to 
include  testing  of  com  for  oil,  protein, 
and  starch  content  as  official  criteria, 
and  incorporating  by  reference  the  Com 
Refiners  Association  Method  A-20, 
Starch  method,  into  the  regulations. 
GIPSA  is  offering  this  service  to  meet  a 
market  demand  for  reliable  official 
testing  procedures  created  by 
anticipated  increases  in  high-oil  com 
production. 
DATES:  Effective  May  19, 1999. 

The  incorporation  by  reference  of 
Analysis  for  Starch  in  Com,  Method  A- 
20,  Second  Revision,  April  15, 1986, 
Standard  Analjrtical  Methods  of  the 
Member  Companies  of  the  Com  Refiners 
Association,  Inc.,  listed  in  this  final 
rule,  is  approved  by  the  Director  of  the 
Federal  Register  as  of  July  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Vassiliades,  GIPSA,  USDA, 
STOP  3649,  Washington,  D.C.  20250- 
3649;  FAX  to  (202)  720-4628;  or  e-mail 
svassili@^sdc.usda.gov;  or  John  Giler, 
GIPSA,  USDA,  STOP  3632,  Washington, 
D.C,  20250-3632;  telephone  (202)  720- 
0252;  or  E-mail  jgiler@fgisdc.usda.gov. 
SUPPLEMENTARY  INFORMATION: 


Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
The  United  States  Grain  Standards  Act 
(USGSA),  as  amended,  provides  in 
section  87g  that  no  State  or  subdivision 
may  require  or  impose  any  requirements 
or  restrictions  concerning  the 
inspection.  Weighing,  or  description  of 
grain  under  the  USGSA.  Otherwise,  this 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
imless  they  present  an  irreconcilable 
conflict  with  this  final  rule.  There  are 
no  administrative  procedures  which 
must  be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  final 
rule. 

E£fect  on  Small  Entities 

The  Administrator  of  GIPSA  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.). 

Cxirrently,  NIRS  analyzers  are  being 
used  to  determine  protein  in  wheat  and 
protein  and  oil  in  soybeans  in  both 
domestic  and  export  markets.  This  final 
nile  expands  the  use  of  ciurently 
approved  NIRS  analyzers  to  test  com  for 
oil,  protein,  and  starch  content; 
establishes  tolerances  for  com  oil, 
protein,  and  starch  analyzers.  The  fees 
for  these  services  are  identical  to  the 
fees  already  established  for  wheat 
protein  and  soybean  oil  and  protein 
testing  services. 

There  are  53  official  agencies  (46 
private  entities,  7  States)  designated  by 
GIPSA  to  perform  official  grain 
inspection  services.  In  addition,  there 
are  8  delegated  States.  Most  of  the 
agencies  could  be  considered  small 
entities  under  Small  Business 
Administration  criteria.  The  extent  to 
which  these  agencies  will  choose  to 
provide  this  service  is  difficult  to 
quantify  because  GIPSA  is  offering  this 
service  as  official  criteria,  on  a  request 
basis,  and  locations  where  service  is 
requested  infrequently  may  make 


arrangements  with  a  neighboring  agency 
to  provide  the  service  (7  CFR 
800.196(g)(1)).  GIPSA  believes  that 
offering  this  service  would  have  a 
beneficial  effect  on  those  agencies 
electing  to  provide  the  service. 

For  the  1998  crop  year,  high-oil  com 
production  is  estimated  at  1.5  million 
acres.  Currently,  producers,  grain 
handlers,  exporters,  and  feedlot 
operators  rely  primarily  on  private 
laboratories  to  determine  percent  oil, 
protein,  and  starch  in  com.  Fiulher, 
grain  handlers  and  exporters  are  using 
this  information  to  determine  value  and 
premiums.  While  exact  numbers  are  not 
known,  it  can  be  assumed  that  many  of 
the  value-enhanced  com  producers, 
grain  handlers,  exporters,  and  feedlot 
operators  could  be  considered  small 
entities  under  Small  Business  criteria. 
The  extent  to  which  these  entities  will 
request  the  official  testing  of  com  for 
oil,  protein,  and  starch,  or  the  impact  of 
offering  this  service  through  the  official 
system,  is  difficult  to  quantify. 
However,  GIPSA  believes  users  of  the 
inspection  system  will  rely  on  the 
official  system  to  provide  reliable 
testing  procedures  and  acciu'ate  results 
that  the  market  can  rely  on  to  negotiate 
price,  value,  and  premiiun.  GIPSA 
performed  2  million  inspections  for  all 
grains  in  fiscal  year  1998. 

To  recover  the  cost  of  providing  this 
service,  GIPSA  will  charge  fees  as 
follows:  $1.50  per  test  when  the  test  is 
performed  at  the  applicant's  fecility; 
$8.10  per  test  if  the  test  is  performed 
elsewhere;  and  $15.85  for  an  appeal. 
These  fees  are  the  same  as  fees  charged 
for  similar  tests.  The  impact  on 
applicants  for  services  will  vary 
depending  upon  usage  since  these  tests 
are  provided  on  a  request  basis. 

Information  Collection  and 
Recordkeeping  Requirements 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  the 
recordkeeping  and  reporting  burden 
imposed  by  Part  801  was  previously 
approved  by  0MB  imder  control 
number  0580-0013  and  will  not  be 
affected  by  this  final  rule. 

Background 

In  its  1997-98  report,  Value-Enhanced 
Com  Quality  Report,  dated  April  1998, 
the  U.S.  Feed  Grains  Coimcil  defined 
value-enhanced  com  as  com  with 
particular  quality  characteristics  that 
add  end-user  value.  Value-enhanced 
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com,  also  referred  to  as  speciality  com, 
includes  waxy  com,  high-lysine  and 
other  essential  amino  acid  com,  hard 
endosperm  com,  popcorn,  sweet  com, 
white  com,  and  high-oil  com. 
Additionally,  work  is  under  way  to 
develop  nutritionally  dense  hybrid  com, 
which  usually  includes  some 
combination  of  higher-oil,  higher 
protein,  and/or  altered  amino  or  fatty 
acid  profiles. 

The  report  estimated  that  value- 
enhanced  com  is  produced  on  3.3  to  3.7 
million  acres  (representing  4.5  to  5.1 
percent  of  the  U.S.  harvested  com 
acreage).  It  projected  the  U.S.  acreage  of 
value-enhanced  com  to  remain 
essentially  imchanged,  with  the 
exception  of  high-oil  com,  which  is 
considered  the  fastest  growing  value- 
enhanced  com  produced  in  the 
marketplace.  Approximately  1.5  million 
acres  of  high-oil  com  is  projected  for  the 
1998  crop  year  (up  from  virtually  none 
in  1993),  and  the  acreage  is  expected  to 
more  than  double  in  1999.  The  report 
suggested  that  high-oil  com  will 
continue  to  be  a  significant  part  of  the 
value-enhanced  com  produced  and 
traded  in  the  marketplace  and  the 
market  potential  for  both  high-oil  and 
nutritionally  dense  com  is  very  high, 
representing  the  most  significant  growth 
potential  for  the  value-enhanced  com 
market. 

High-oil  com  is  used  by  livestock 
feeders  to  replace  animal  fat  previously 
added  to  livestock  rations  and  to  help 
the  animals  gain  weight  more  quickly. 
U.S.  No.  2  com  typically  averages  less 
than  4.5  percent  oil  content,  while  high- 
oil  com  can  contain  up  to  8.0  percent. 
At  this  time,  depending  on  the  oil 
content,  high-oil  com  premiums  range 
fi'om  5  to  24  cents  per  bushel.  High-oil 
com  is  almost  exclusively  grown 
through  contracts  with  livestock  feeders 
or  companies  that  will  export  the  grain. 

For  several  years,  com  processors  and 
producers  have  expressed  an  interest  in 
having  com  officially  analyzed  for  oil, 
protein,  and  starch  content.  GIPSA 
received  a  calibration  database  from 
Optimiun  Quality  Grains,  Inc.  Optimiun 
Quality  Grains,  Inc.  (a  joint  venture 
between  DuPont  and  Pioneer  Hi-Bred), 
is  a  source  of  high-oil  com  germplasm. 
The  calibration  database  consists  of 
several  hundred  samples  which 
represent  germplasm  from  a  broad  range 
of  sources. 

GIPSA  used  the  database  to  derive 
calibrations  in  cooperation  with 
Optimiun  Quality  Grains,  Inc.  GIPSA 
then  tested  the  calibrations' 
performance  using  an  additional  set  of 
92  com  samples  not  used  in  the 
calibration  database.  The  92  com 
samples  represent  oil,  protein,  and 


starch  ranges  of  4.0  to  8.5  percent,  8.0 
to  12.0  percent,  and  64  to  72  percent 
(dry  basis),  respectively.  Data  collected 
on  the  92  com  samples  were  statistically 
analyzed. 

The  standard  deviation  of  differences 
(SDD)  between  NIRS  oil  values  and 
official  solvent  oil  extraction  reference 
results  was  0.44  percent.  A  comparison 
of  near-infrcired  transmittance  (NIRT) 
analyzer  protein  values  and  official 
Combustion  Nitrogen  Analyzer 
reference  results  yielded  an  SDD  of  0.40 
percent.  The  SDD  between  NIRS 
analyzer  starch  predictions  and 
reference  values  obtained  using  the 
Com  Refiners  Association  Method  A-20 
was  2.20  percent.  GIPSA  has 
determined  that  this  level  of  accuracy  is 
commensurate  with  prospective  official 
customer  needs. 

To  further  assure  the  performance  of 
the  NIRT  analyzer  for  com 
measurements,  GIPSA  established  the 
maintenance  tolerances  for  corn  oil 
content  at  ±0.20  percent  mean  deviation 
from  the  national  standard  NIRT 
analyzers,  which  are  referenced  and 
calibrated  to  the  GIPSA  solvent  oil 
extraction  method;  for  protein  content  at 
±0.30  percent  mean  deviation  from  the 
national  standard  NIRT  analyzers, 
which  are  referenced  and  calibrated  to 
the  Combustion  method,  AOAC 
Intemational  Method  992.23;  and  for 
starch  content  at  ±0.35  percent  mean 
deviation  from  the  national  standard 
NIRT  analyzers,  which  are  referenced 
and  calibrated  to  the  Starch  method. 
Corn  Refiners  Association  Method  A- 
20. 

On  June  30, 1998,  GIPSA  published  in 
the  Federal  Register  (63  PR  35502)  an 
interim  rule  annoimcing  the  immediate 
availability  of  official  oil,  protein,  and 
starch  testing  service  for  com  as  official 
criteria  under  the  authority  of  the 
USGSA.  The  interim  mle  also 
announced  the  establishment  of 
performance  tolerances  between  NIRS 
and  reference  methods  for  oil,  protein, 
and  starch  determinations  and 
established  fees  for  the  service. 
Additionally,  a  30-day  comment  period 
that  ended  July  30, 1998,  was  provided. 
The  fees  for  the  service  established  by 
the  interim  nde  were  revised  and 
finalized  in  a  rule  published  in  the 
Federal  Register  December  23. 1998  (  63 
FR  70990),  and  became  effective 
Febmary  1, 1999. 

Comment  Summary 

Dvuing  the  30-day  comment  period, 
GIPSA  received  comments  from  Dow 
AgroSciences,  Iowa  State  University 
(ISU),  Zeltex  Inc.,  and  MBS  Inc.  A 
simmiary  of  the  foiu  comments  received 
is  as  follows: 


(1)  Dow  AgroSciences,  a  business  imit 
of  the  Dow  Chemical  Co.,  is  a  supplier 
and  developer  of  biotechnology  seeds 
(e.g.,  nutritionally  enhanced  com  and 
high  oleic/low  linolenic  canola).  Dow 
AgroSciences  has  cooperated  with  ISU 
in  the  development  of  NIRT  com 
calibrations.  Their  concem  is  that  the 
GIPSA  calibration  was  developed  from 
Optimum  Quality  Grains,  Inc.,  data  that 
did  not  include  their  com. 
Consequently,  they  believe  the  GIPSA 
calibration  will  not  accurately  measiu« 
their  commodity,  which  could  put  them 
at  a  competitive  disadvantage. 

(2)  Iowa  State  University  is  a  public 
land-grant  institution  that  provides 
technical  support  for  NIRS  calibration 
development  and  operates  a  grain 
quality  lab  that  monitors  the  quality  of 
Iowa's  com  production.  ISU  raised 
questions  regarding  the  acquisition  of 
GIPSA's  calibration  data,  the 
representativeness  of  the  calibration 
data  set,  and  the  performance  tolerances 
for  the  instrumentation. 

(3)  2^1tex  Inc.  is  an  NIRS  company 
that  is  developing  a  whole  grain 
anedyzer  which  they  plan  to  submit  for 
approval  as  a  moisture  meter  under  the 
National  Conference  of  Weights  and 
Measines'  National  Type  Evaluation 
Program  (NTEP).  Zeltex  Inc.  has  been 
cooperating  with  ISU  on  the 
development  of  com  and  soybean 
calibrations  for  their  instnunent.  They 
questioned  the  calibration  development 
and  the  approval  of  a  single  instrument 
for  analysis.  Zeltex  Inc.  is  concerned 
that  the  GIPSA  calibration  sample  data 
set  was  insufficient  in  size  and  was  not 
representative  of  othej;  com  varieties 
traded  in  the  marketplace.  Additionally, 
they  are  concemed  that  the  GIPSA- 
approved  Foss  instrument  will  prevent 
Zeltex  Inc.  from  marketing  their'NIRS 
instrument  in  the  United  States. 

(4)  MBS  Inc.  is  a  foundation  seed 
company  that  develops  and  markets 

.  new  soybean  varieties  and  value- 
enhanced  com  hybrids,  with 
characteristics  targeted  for  specific  end- 
users  and  provides  NIRS  calibrations 
and  support  to  the  grain  and  seed 
industry.  They  use  the  calibrations 
developed  at  ISU.  MBS  Inc.'s  comments 
questioned  the  representativeness  and 
source  of  the  calibration  data,  and 
questioned  the  performance  of  the 
calibration.  They  also  questioned  how 
future  calibrations  would  be  developed. 
Commenters  suggested  that  GIPSA:  (1) 
withdraw  the  cmrent  proposal;  (2) 
promote  dialogue  among  all  interested 
parties  regarding  calibration 
development;  and  (3)  develop  an  open 
procurement  process  to  obtain 
calibration  data. 
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Comment  Review 

GIPSA  believes  that  the  commenters' 
suggestion  to  withdraw  the  current 
proposal  is  unwarranted.  For  several 
years,  high-oil  com  processors  and 
producers  have  expressed  an  interest  in 
having  com  officially  analyzed  for  oil, 
protein,  and  starch  content.  Future  crop 
production  estimates  identified  high-oil 
corn  as  the  fastest  growing  value- 
enhanced  com  in  the  marketplace.  For 
the  1998  crop  year,  high-oil  com 
production  is  estimated  at  1.5  million 
acres  and  is  expected  to  more  than 
double  in  1999.  Also,  the  possible 
introduction  of  nutritionally  dense 
hybrid  com  makes  it  necessary  to 
provide  the  grain  industry  with  a 
reliable  official  testing  procedure  it  can 
use  to  negotiate  price,  value,  and 
premium.  Additionally,  GIPSA  is 
offering  this  service  upon  request  as 
official  criteria  which  has  no  effect  on 
the  grade  designation.  Consequently, 
GIPSA  believes  that  offering  this  service 
will  enhance  the  marketability  of 
speciality  com  domestically  and  for 
export. 

Commenters  misinterpreted  the 
information  in  the  interim  rule  to 
suggest  the  calibrations  were  developed 
based  on  only  92  samples.  In  fact,  the 
calibration  was  based  on  several 
himdred  samples  and  validated  with  an 
additional  92  com  samples.  Based  on  its 
assessment  of  samples  in  the  database, 
GIPSA  determined  that  the  calibration 
database  obtained  from  Optimum 
Quality  Grains,  Inc.,  was  representative 
of  ciurent  samples  in  the  marketing 
system.  When  GIPSA  explored  the 
possibility  of  providing  official  testing 
of  com  for  oil,  protein,  and  starch 
content,  other  NIRS  calibration  sources 
(including  ISU  and  MBS  hic.)  were 
contacted  to  enlist  their  cooperation. 
After  reviewing  the  available  soiux:es  of 
NIRS  calibration  data,  GIPSA  decided  to 
use  the  Optimum  Quality  Grains,  Inc., 
database  for  the  following  reasons:  (1) 
Optimiun  Quality  Grains,  Inc.,  is  the 
dominant  source  of  high-oil  com  in  the 
ciurent  market;  (2)  their  analytical 
procediues  were  reviewed  and  were 
compatible  with  GIPSA's  procedures  for 
calibration  development;  (3)  their 
calibration  data  contained  several 
himdred  samples;  and  (4)  they  provided 
their  calibration  data  to  GIPSA  at  no 
cost  and  without  restrictions  on  its  use. 

One  commenter  suggested  that, 
because  GIPSA  proposes  to  charge  fees 
for  com  analysis,  its  choice  of  the 
Optimum  Quality  Grains,  Inc.  database 
for  purposes  of  calibration  of  near- 
infrared  transmittal  (NIRT)  analyzers 
represents  procurement  of  an  outside 
service  by  GIPSA.  The  conunenter 


suggests  that  procurement  bidding 
protocol  for  government  procurements 
required  GIPSA  to  evaluate  other 
databases  or  request  derived  dry  basis 
calibrations  from  other  databases  in  an 
organized  manner  following  government 
prociuement  procedures. 

The  Office  of  Federal  Procurement 
Policy  Act  provides  the  following 
definition  of  "procurement,"  in  relevant 
part:  "all  stages  of  the  process  of 
acquiring  property  or  services."  41 
USCA  403(2).  The  Federal  Acquisition  • 
Regulation  (FAR),  48  CFR  parts  1-52, 
which  applies  to  all  "acquisitions" 
(except  where  expressly  excluded)  (48 
CFR  1.104)  defines  an  "acquisition,"  in 
relevant  part,  as  "the  acquiring  by 
contract  with  appropriated  funds  of 
supplies  or  services  *  *  *  by  and  for 
the  use  of  the  Federal  Government 
through  purchase  or  lease,  *  *  •  "  (46 
CFR  2.101). 

GIPSA's  choice  of  the  Optimum 
Quality  Grains,  Inc.,  sample  information 
as  a  data  standard  constitutes  neither  a 
"procurement"  nor  an  "acquisition" 
under  these  definitions,  and  the 
applicability  of  government 
procurement  laws  is  not  predicated  on 
the  fact  that  the  government  may  charge 
a  fee  for  a  service  it  may  perform. 
Instead,  GIPSA's  choice  is  part  of  the 
policy-making  process  in  the 
development  of  a  mle  which  includes 
fees  for  providing  official  testing 
services.  The  policy  basis  for  the  fee 
charged  is  based  on  an  already 
established  fee  for  a  specific  method  of 
testing.  Therefore,  GIPSA  chose  to  use 
the  Optimum  Quality  Grains,  Inc., 
database  for  calibration  purposes 
because  their  analytical  methods  were 
compatible  with  the  methods  employed 
by  GIPSA.  GIPSA's  choice  of  an  outside 
data  source  for  incorporation  into  the 
regidatory  action,  which  is  a  practice 
permitted  for  mlemakings  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  1,  is  part  of  the  mlemaking 
process  outlined  uinder  5  U.S.C.  553  of 
the  Administrative  Procedure  Act 
(APA).  The  adoption  of  an  outside 
reference  point,  standard,  scientific 
study,  or  other  data  as  part  of  the  factual 
basis  of  a  mlemaking  cannot  be 
converted  from  a  question  of  the 
sufficiency  of  the  mlemaking  under  the 
APA  into  a  procurement  or  acquisition 
of  goods  and  services  subject  to  Federal 
statutes  applicable  to  government 
procurement. 

Commenters  also  indicated  that 
GIPSA's  choice  of  the  Optimxun  Quality 
Grains,  Inc.,  database  creates  a 
monopoly  for  the  company  that  created 
the  method  from  which  GIPSA  derived 


the  calibration.  GIPSA  disagrees  with 
this  comment. 

The  initial  GIPSA  calibration  is 
intended  to  represent  the  majority  of 
high  oil  com  that  will  be  traded  in  the 
1998  crop  year.  GIPSA's  plan  for  futiue 
calibration  development  will  expand 
the  population  of  the  database  to  other 
sources  of  value-enhanced  com.  GIPSA 
intends  to  provide  opportunities  for 
interested  parties  to  supply  samples  of 
material  from  other  germplasm  sources 
for  inclusion  in  its  calibration  updates. 
Consequently,  as  additional  hybrids 
reach  the  feed  and  food  marketing 
channels,  GIPSA  will  solicit  new 
samples  for  inclusion  in  the  calibration 
data  set.  GIPSA  will  then  maintain  and 
control  the  NIRS  com  oil,  protein,  and 
starch  calibrations  in  a  similar  manner 
as  it  maintains  and  controls  other 
official  calibrations  (e.g..  wheat  protein 
and  soybean  oil  and  protein). 

After  receiving  the  already  established 
database,  GIPSA  derived  and  tested  the 
calibrations  using  its  calibration 
development  software  and 
methodology.  Conunenters  suggested 
that  other  calibrations  are  more  accurate 
than  the  GIPSA  calibrations.  This 
conclusion  appears  to  have  been  based 
on  results  from  different  sample  sets. 
Also,  some  assumptions  and 
conclusions  reached  by  ISU  regarding 
the  GIPSA  calibration  performance  were 
based  on  limited  information.  GIPSA's 
assessments  of  the  relative  accuracies  of 
the  available  calibrations  support  the 
choice  of  the  calibration  based  on  the 
Optimum  Quality  Grains,  Inc.,  database. 
To  further  assure  the  performance  of  the 
NIRT  analyzer  for  com  measurements, 
GIPSA  is  establishing  the  maintenance 
tolerances  of  ±0.20,  ±0.3,  and  ±0.35 
percent  mean  deviation  for  oil,  protein, 
and  starch,  respectively,  from  the 
national  standard  NIRS  instruments, 
which  are  referenced  and  calibrated  to 
standardized  analj^cal  methods. 

GIPSA  decided  to  use  current 
instmment  technology  because  it  was 
already  approved  and  available  within 
the  official  inspection  system.  A  single 
instrument  model  with  a  single 
calibration  will  provide  significantly 
better  consistency  across  inspection 
laboratories  than  nnUtiple  instrument 
types  or  multiple  calibrations.  This  fact 
has  been  demonstrated  by  GIPSA  in  the 
past  and  was  actually  supported  by  one 
of  the  commenters.  Further,  GIPSA 
decided  to  utilize  cmrently  approved 
equipment  because  it  provided  an 
opportunity  to  implement  a  new  service 
with  minimal  additional  cost  to  the 
official  inspection  program.  Cross- 
utilizing  instruments  already  available 
in  the  official  laboratories  is  reasonable 
and  cost  effective.  Allowing  multiple 
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instrument  models  and/or  calibrations 
for  corn  measurements  would  greatly 
increase  the  cost  of  the  GIPSA 
standardization  program,  would 
increase  the  cost  of  the  overall 
inspection  service,  and  would  reduce 
the  reliability  of  official  inspection 
results.  In  addition.  GIPSA  does  not 
regulate  or  control  the  use  of  analytical 
instruments  outside  of  the  official 
inspection  system.  Consequently, 
unofiicial  inspection  service  providers 
may  use  other  instruments  and/or 
calibrations. 

This  final  rule  also  incorporates  by 
reference  the  Com  Refiners  Association 
Method  A-26.  Starch  method,  into  the 
regulations.  GIPSA  will  use  this  method 
as  the  chemical  reference  method  for 
determining  the  starch  content  in  com. 

GIPSA  is  required  to  collect  fees  for 
providing  official  testing  service  to 
cover,  as  nearly  as  practicable,  GIPSA's 
costs  for  performing  the  service, 
including  related  administrative  and 
supervisory  costs.  Testing  procedures 
and  time  necessary  to  determine  oil, 
protein,  and  starch  in  com  using  the 
approved  NIRT  analyzers  are  the  same 
as  those  required  for  NIRT  wheat 
protein  or  NIRT  soybean  oil  and  protein 
determinations.  Therefore,  GIPSA  has 
decided  to  collect  fees  identical  to  the 
fees  established  for  NIRT  wheat  protein 
or  NIRT  soybean  oil  and  protein  testing 
services.  These  fees  will  be  $1.50  per 
test  when  the  service  is  performed  at  an 
applicant's  facility  in  an  onsite  Federal 
Grain  Inspection  Service  (FGIS) 
laboratory;  $8.10  per  test  when  an 
original  inspection  service  is  performed 
at  a  location  other  than  an  applicant's 
facility  in  an  FGIS  laboratory;  and 
$15.85  per  test  when  an  appeal 
inspection  service  is  performed  at  a 
location  other  than  an  applicant's 
facility  in  an  FGIS  laboratory. 

GIPSA  has  carefully  considered  the 
comments  received  regarding  this  action 
and  has  determined  that  it  is  in  the  best 
interest  of  American  agriculture  to  offer 
this  service.  This  decision  is  based  on 
the  fact  that  (1)  the  calibration  data  set 
represents  a  significant  part  of  the  1998 
com  market,  (2)  GIPSA  plans  to  expand 
the  calibration  data  set  to  incorporate 
new  germplasm  sources  as  they  are 
released  to  the  commercial  market,  (3) 
future  calibration  enhancements  will 
remain  under  the  direct  control  of 
GIPSA.  and  (4)  the  performance  of  the 
NIRT  instniments  will  continue  to 
satisfy  market  needs. 

Final  Action 

Value-enhanced  com  is  produced  on 
3.3  to  3.7  million  acres.  It  is  projected 
that  the  U.S.  acreage  of  value-enhanced 
com  is  to  remain  essentially  imchanged. 


with  the  exception  of  high-oil  com. 
Approximately  1.5  million  acres  of 
high-oil  com  is  projected  for  the  1998 
crop  year  and  is  expected  to  more  than 
double  in  1999.  High-oil  com  will 
continue  to  be  a  significant  part  of  the 
value-enhanced  com  produced  and 
traded  in  the  marketplace  (the  market 
potential  for  high-oil  com  is  very  high, 
representing  the  most  significant  growth 
potential  for  the  value-enhanced  com 
market).  Also,  the  possible  introduction 
of  nutritionally  dense  hybrid  com 
makes  it  necessary  to  provide  the  grain 
industry  with  a  reliable  official  testing 
procedure  it  can  use  to  negotiate  price, 
value,  and  premium.  Additionally. 
GIPSA  is  offering  this  service  upon 
request  as  an  official  criteria,  which  will 
have  no  effect  on  the  grade  designation. 

For  several  years,  com  processors  and 
producers  have  expressed  an  interest  in 
having  com  officially  analyzed  for  oil. 
protein,  and  starch  content.  When 
GIPSA  explored  the  possibility  of 
providing  official  testing  of  com  for  oil, 
protein,  and  starch  content,  several 
NIRS  calibration  soiuces  (including  ISU 
and  MBS  Inc.)  were  contacted  to  enlist 
their  cooperation.  After  reviewing  the 
available  sources  of  NIRS  calibration 
data.  GIPSA  decided  to  use  the 
Optimum  Quality  Grains,  Inc.,  database 
for  the  following  reasons:  (1)  Optimum 
Quality  Grains,  Inc..  is  a  significant 
source  of  high-oil  com  in  the  current 
market;  (2)  their  analytical  procedures 
were  reviewed  and  were  compatible 
with  GIPSA's  procedures  for  calibration 
development;  (3)  their  calibration  data 
contained  several  hundred  samples;  and 
(4)  they  provided  their  calibration  data 
to  GIPSA  at  no  cost  and  without 
restrictions  on  its  use. 

The  initial  GIPSA  calibration  is 
intended  to  represent  the  majority  of 
high  oil  com  that  will  be  traded  in  1998. 
GIPSA's  plan  for  future  calibration 
development  will  expand  the 
population  of  the  database  to  other 
soiut:es  of  value-enhanced  com.  GIPSA 
intends  to  provide  opportunities  for 
interested  parties  to  supply  samples  of 
material  from  other  germplasm  sources 
for  inclusion  in  its  calibration  updates. 
Consequently,  as  additional  hybrids 
reach  the  feed  and  food  marketing 
channels.  GIPSA  will  solicit  new 
samples  for  inclusion  in  the  calibration 
data  set. 

GIPSA  has  carefully  considered  the 
comments  received  regarding  this  action 
and  has  determined  that  it  is  in  the  best 
interest  of  the  com  industry  to  offer  this 
service.  This  decision  is  based  on  the 
fact  that  (1)  the  calibration  data  set 
represents  a  significant  part  of  the  1998 
com  market.  (2)  GIPSA  plans  to  expand 
the  calibration  data  set  to  incorporate 


new  germplasm  sources  as  they  are 
released  to  the  commercial  market.  (3) 
future  calibration  enhancements  will 
remain  imder  the  direct  control  of 
GIPSA,  and  (4)  the  performance  of  the 
NIRT  instruments  will  continue  to 
satisfy  market  needs.  GIPSA  believes 
that  offering  this  service  will  enhance 
both  the  export  and  domestic 
marketability  of  speciality  com. 

Therefore,  GIPSA  will  offer  com  oil, 
protein,  and  starch  testing  services  as 
official  criteria  imder  the  authority  of 
the  USGSA.  Upon  a  request  for  service, 
official  inspection  personnel  will 
determine  com  oil,  protein,  and  starch 
content.  Percent  com  oil.  protein,  and 
starch  will  be  reported  to  the  nearest 
tenth  percent  on  a  dry  matter  basis  (zero 
moistiire  basis)  unless  another  moistiire 
basis  is  requested. 

Based  on  this  and  other  available 
information.  GIPSA  has  determined  that 
the  interim  rule  amending  Part  801  as 
published  at  63  FR  35502  will  be 
adopted  as  the  final  rule. 

List  of  Subjects  in  7  CFR  Part  801 

Grains.  Incorporation  by  reference. 

PART  801— OFFICIAL  PERFORMANCE 
REQUIREMENTS  FOR  GRAIN 
INSPECTION  EQUIPMENT 

Accordingly,  the  interim  rule 
amending  7  CFR  Part  801  which  was 
published  at  63  FR  35502  on  June  30, 
1998,  is  adopted  as  a  final  mle  without 
change. 
James  R.  Baker. 

Administrator,  Grain  Inspection,  Packers  and 
Stockyards  Administration. 
[FR  Doc.  99-9518  Filed  4-16-99;  8:45  am] 
BILUNG  CODE  3410-eN-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servica 

7  CFR  Parts  916  and  917 
[Docket  No.  FV99-916-2  FR] 

Nectarines  and  Peaches  Grown  In 
California;  Revision  of  Handling 
Requirements  for  Fresh  Nectarines 
and  Peaches 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  mle. 

SUMMARY:  This  mle  revises  the  handling 
requirements  for  California  nectarines 
and  peaches  by  modifying  the  grade, 
size,  maturity,  and  container  marking 
requirements  for  fresh  shipments  of 
these  firuits.  beginning  with  1999  season 
shipments.  This  mle  also  authorizes 
continued  shipments  of  "CA  Utility" 


Federal  Register /Vol.  64,  No.  74 /Monday,  April  19,  1999 /Rules  and  Regulations 19023 


quality  nectarines  and  peaches  during 
the  1999  season  with  an  increased 
percentage  of  U.S.  No.  1  nectarines  and 
peaches  in  each  container.  This  rule 
will  enable  handlers  to  continue 
shipping  fresh  nectarines  and  peaches 
meeting  consumer  needs  in  the  interest 
of  producers,  handlers,  and  consumers 
of  these  fruits. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  April  20, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Vawter,  Marketing  Specialist, 
California  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-5698.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation,  or 
obtain  a  guide  on  complying  with  fruit, 
vegetable,  and  specialty  crop  marketing 
agreements  and  orders  by  contacting  Jay 
Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491;  Fax:  (202)  720-5698;  or  E-mail: 
Jay^N_Guerber@usda.gov.  You  may 
view  the  marketing  agreement  and  order 
small  business  compliance  guide  at  the 
following  web  site:  http:// 
www.ams.usda.gov/fv/moab.html. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  imder  Marketing 
Agreements  Nos.  124  and  85,  and 
Marketing  Order  Nos.  916  and  917  (7 
CFR  parts  916  and  917)  regulating  the 
handling  of  nectarines  and  peaches 
grown  in  California,  respectively, 
hereinafter  referred  to  as  the  "orders." 
The  marketing  agreements  and  orders 
are  effective  imder  the  Agricultiual 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conjformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regiUations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 


The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
virith  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  nUe  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
en_^  of  the  ruling. 

This  final  rule  revises  the  handling 
requirements  ciurently  prescribed  for 
shipments  of  fresh  nectarines  and 
peaches  under  the  orders. 

Under  the  orders,  grade,  size, 
maturity,  and  container  and  pack 
requirements  are  established  for  fresh 
shipments  of  California  nectarines  and 
peaches.  Such  requirements  are  in  effect 
on  a  continuing  basis.  The  Nectarine 
Administrative  Committee  (NAC)  and 
the  Peach  Commodity  Committee  (PCC) 
(committees),  which  are  responsible  for 
local  administration  of  the  orders,  met 
on  December  2, 1998,  and  unanimously 
recommended  that  these  handling 
requirements  be  revised  for  the  1999 
season,  which  begins  April  1,  with  one 
exception.  The  Nectarine 
Adndnistrative  Conunittee  voted  4  in 
favor  and  3  opposed  to  continuing 
shipments  of  "CA  Utility"  quality 
nectarines  with  an  increased  percentage 
of  U.S.  No.  1  nectarines  in  boxes  of  "CA 
Utility"  quality  nectarines;  and  the 
Peach  Commodity  Committee  voted  7  in 
favor  and  4  opposed  to  continuing 
shipments  of  "CA  Utility"  quality 
peaches  with  an  increased  percentage  of 
U.S.  No.  1  peaches  in  boxes  of  "CA 
Utility"  quality  peaches.  The  nectarine 
order  requires  six  concurring  votes  on 
recommendations  for  regulations  and 
the  peach  order  requires  nine 
concurring  votes  on  recommendations 
for  regulations.  As  a  result,  these  two 
votes  did  not  meet  the  minimiuns 
prescribed  to  constitute  official 
recommendations  to  the  Secretary. 
Nectarine  and  peach  handlers  have  been 
authorized  to  ship  "CA  Utility"  quality 
fruit  since  the  1996  season,  and  such 
shipments  have  comprised  about  two 
percent  of  total  shipments.  Such  fruit  is 
mature  but  of  a  lower  quality  than  U.S. 
No.  1  fruit  and  is  acceptable  in  some 


markets.  If  shipments  of  "CA  Utility" 
quality  fruit  are  not  permitted,  only 
higher-quality  fruit  could  be  shipped. 

Because  prior  season  experience 
shows  that  the  authority  to  ship  "CA 
Utility"  quality  fruit  provided 
additional  marketing  opportunities  for 
handlers,  the  Department  proposed 
continuing  to  allow  such  shipments 
during  1999,  and  invited  written 
comments  from  all  interested  persons. 
One  comment  supporting  the  continued 
shipment  of  "CA  Utility"  quality  fruit 
was  received. 

The  changes  implemented  by  this 
final  rule:  (1)  Require  that  maturity  and 
"CA  Utility"  quality  marking  of 
containers  be  a  minimum  of  Vs  inch  in 
height;  (2)  require  that  experimental 
containers  and  22G  containers  be 
marked  with  both  the  size  and  the  count 
of  fruit  contained  in  the  package;  (3) 
require  that  master  containers  of 
consumer  packages  be  marked  with  the 
minimiim  size  friiit  contained  in  the 
consumer  packages;  (4)  add  weight 
coimts  for  early-season,  mid-season,  and 
late-season  varieties;  (5)  continue 
shipments  of  "CA  Utility"  quality 
nectarines  and  peaches,  and  increase 
the  percentage  of  U.S.  No.  1  nectarines 
and  peaches  permitted  in  containers  of 
"CA  Utility"  quality  fruit  from  the 
current  30  percent  to  40  percent, 
provided  that  the  additional  10  percent 
of  U.S.  No.  1  fruit  in  the  container  has 
non-scoreable  blemishes;  and  (6)  revise 
varietal  maturity  and  size  requirements 
to  reflect  recent  changes  in  growing 
conditions. 

The  committees  meet  prior  to  and 
during  each  season  to  review  the  rules 
and  regulations  effective  on  a 
continuing  basis  for  California 
nectarines  and  peaches  under  the 
orders.  Committee  meetings  are  open  to 
the  public,  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  coiomittee 
reconunendations  and  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification, 
suspension,  or  termination  of  the  rules 
and  regulations  would  tend  to  effectuate 
the  declared  policy  of  the  Act. 

No  official  crop  estimate  was 
available  at  the  time  of  the  committees' 
meetings  because  the  nectarine  and 
peach  trees  were  dormant.  The 
committees  will  recommend  a  crop 
estimate  at  their  meetings  in  early 
spring.  However,  the  committees 
continue  to  believe  that  the  1999  crop 
will  be  somewhat  larger  in  size  but 
similar  in  characteristics  to  the  1998 
crop  which  totaled  16,916.900  boxes  of 
nectarines  and  18,202,300  boxes  of 
peaches. 
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Container  Marking  Requirements 

Sections  916.52  and  917.41  of  the 
orders  for  nectarines  and  peaches, 
respectively,  authorize  container 
marking  requirements.  Requirements  for 
container  markings  are  specified  in 
§§  916.350  and  917.442  of  the  orders' 
rules  and  regulations.  Container 
marking  requirements  include  marking 
of  the  commodity  and  variety  (e.g.,  July 
Red  Nectarines),  the  size  of  the  ftxiit  in 
the  box  (e.g.,  80  size),  the  net  weight, 
the  maturity  (either  U.S.  Mature  (US 
MAT),  or  California  Well-Matured  (CA 
WELL  MAT)),  or  the  quality  (i.e..  "CA 
Utility"),  on  each  container  of 
nectarines  and  peaches. 

This  final  rule  revises  paragraphs 
(a)(3)  of§§916.350  and  917.442  in  the 
orders'  rules  and  regulations  to  require 
that  maturity  markings  on  containers  be 
in  letters  at  least  %  inch  in  height.  This 
rule  also  revises  the  current  quality 
marking  requirement  in  paragraphs  (d) 
of  §§  916.350  and  917.442  for  "CA 
Utility"  from  a  minimum  of  'A  inch  in 
height  to  a  minimum  of  %  inch  in 
height.  These  changes  standardize 
marking  requirements  on  containers  by 
specifying  a  minimum  lettering  height 
of  %  inch  for  both  maturity  and  quality 
markings.  This  is  intended  to  assiue  that 
all  containers  shipped  by  nectarine  and 
peach  handlers  are  similarly  marked. 

The  committees  unanimously 
recommended  that  the  lettering 
indicating  fruit  maturity  and  quality  on 
containers  be  standardized  at  a 
minimum  height  of  %  inch.  The  %  inch 
minimum  is  appropriate,  given  the 
number  of  other  markings,  required  or 
voluntary,  on  each  container.  Such 
lettering  is  also  readily  legible  to  the 
Federal  or  Federal-State  Inspection 
Service  (Inspection  Service)  and 
compliance  officers  representing  the 
committees.  The  %  inch  minimimi 
letter  height  standard  will  also  eliminate 
any  confusion  among  handlers  about 
which  size  is  required  for  markings  by 
reducing  the  currently-required  ^A  inch 
minimum  marking  for  "CA  Utility"  to  a 
minimum  ^/b  inch  in  height  and  by 
specifying  similar  requirements  for 
maturity  markings. 

Sections  916.350  and  917.442  of  the 
orders'  rules  and  regulations  also 
require  containers  to  be  meirked  with  the 
size  and/or  number  of  pieces  of  fruit  in 
the  container  (count). 

In  commonly-used  containers  such  as 
the  No.  22D  and  the  No.  32  boxes,  the 
configurations  of  fruit  results  in  the  fruit 
size  and  count  being  the  same.  The  No. 
22G  standard  lug  box,  however,  has  a 
different  shape  which  results  in  a 
different  tray-pack  configuration  than 
those  of  the  No.  22D  and  the  No.  32 


boxes.  The  shape  of  the  No.  220 
container  also  imposes  tighter  limits  on 
the  number  of  fruit  that  can  be  tray 
packed  in  it  than  the  No.  2 2D  and  No. 
32  boxes,  and  the  fruit  size  and  count 
are  not  the  same.  Thus,  handlers  using 
it  should  be  required  to  indicate  the 
nimiber  of  fruit  in  the  container  as  well 
as  the  fruit  size,  since  the  fruit  size  and 
count  are  not  always  the  same  in  this 
container.  This  is  also  true  for  some 
experimental  packages,  as  well,  since 
there  are  no  standardized  pack 
configurations  for  experimental 
packages,  and,  thus,  no  standardized 
basis  for  comparison  against  the  No. 
22D  and  No.  32  boxes  is  possible. 
Experimental  containers,  in  addition  to 
the  No.  220  standard  lug  box,  are 
required  to  be  marked  with  both  the  size 
and  the  count  of  fruit  contained  in  the 
package. 

To  lessen  the  chances  of  confusion  in 
the  marketplace  with  such  containers, 
the  committees  unanimously 
recommended  requiring  that  the  No. 
220  standard  lug  box  and  experimental 
containers  be  marked  with  both  the  size 
and  coimt  of  the  fruit  contained  in  the 
package. 

To  implement  this  change,  paragraphs 
(a)(4)(i)  and  (a)(4)(ii)  of  §  916.350  are 
revised  to  add  the  requirement  that 
experimental  containers  be  marked  with 
both  the  size  and  count  of  nectarines 
contained  within  the  containers. 
Paragraph  (a)(4)(ii)  of  §  917.442  is  also 
revised  to  add  the  requfrement  that  the 
No.  220  standard  lug  box  be  marked 
with  both  the  size  and  coimt  of  peaches 
contained  within  the  container. 

Sections  916.350  and  917.442  also 
specify  markings  that  are  required  on 
master  containers  of  consumer 
packages,  consumer  packages  vsrithin 
master  containers,  and  consumer 
packages  not  within  master  containers. 
Master  containers  must  be  marked  with 
the  net  weight  of  each  consumer 
package,  the  number  of  individual 
consumer  packages,  the  size  description 
of  the  fruit  in  each  consumer  package, 
and  the  nemie  and  address  of  the 
shipper.  Consimier  packages  within  the 
master  containers  must  be  marked  with 
the  name  and  address  of  the  shipper  and 
the  net  weight  of  the  container.  When 
the  consumer  package  is  not  in  a  master 
container,  the  consumer  package  must 
also  be  marked  with  the  number  of  fruit 
in  the  package,  the  name  of  the  variety, 
if  known,  and  the  maturity  of  the  fruit 
in  the  package. 

Authority  for  consiuner  packages 
permits  hemdlers  to  pack  and  ship 
nectarines  and  peaches  in  other  types  of 
containers  demanded  by  their 
customers.  The  fruit  packages  are 
tailored  to  the  requirements  of  the 


buyer,  and  the  buyer  may  require  the 
handler  to  pack  consumer  packages  of 
several  different  sizes  of  fruit  within  the 
master  container.  For  example,  a  master 
container  may  contain  five  consumer 
packages.  One  consumer  package  may 
contain  size  64  nectarines,  while  two 
other  consumer  packages  may  contain  . 
size  70  nectarines.  The  remaining  two 
consumer  packages  may  contain  size  60 
nectarines.  In  this  example,  each 
consumer  package  contains  the  same 
size  nectarines  within  that  package,  but 
the  master  container  contains  consumer 
packages  with  different  nectarine  sizes. 

The  committees  unanimously 
recommended  that  such  size  variations 
from  consumer  package  to  consumer 
package  within  a  master  container 
should  be  indicated  on  the  master 
container.  The  committees  determined 
that  the  marking  on  the  master  container 
should  accurately  and  clearly  reflect  the 
minimum  size  contained  within  the 
package  containing  the  smallest  size 
fhiit  and  that  the  master  container 
contains  consumer  packages  with  larger 
sized  fruit.  For  example,  a  master 
container  will  be  marked  "Minimum 
size  60  and  larger"  or  "Minimum  size 
96  and  larger,"  as  appropriate,  when  the 
consumer  packages  in  the  master 
container  contain  different  fruit  sizes. 
This  is  intended  to  provide  more 
accurate  information  to  the  buyers  of  the 
fruit. 

According  to  a  comment  received 
regarding  this  aspect  of  the  proposed 
rule  issued  on  these  regulatory  changes, 
the  intent  of  the  committees  was  to 
ensure  that  when  multiple  sizes  of 
consumer  packages  of  nectarines  or 
peaches  are  contained  within  the  master 
container,  the  master  container  must  be 
marked  "Minimum  size  60  and  larger," 
or  "Minimum  size  96  and  larger."  etc., 
as  appropriate.  However,  the  commenter 
noted,  the  proposed  rule  did  not  specify 
that  when  the  master  container  does  not 
contain  multiple  sizes  of  nectarines  or 
peaches  in  the  consiuner  packages,  only 
the  size  of  the  nectarines  or  peaches  in 
the  consumer  packages  should  be 
marked  on  the  master  container,  such  as 
"Size  60."  or  "Size  96,"  etc.,  as 
appropriate.  Accordingly,  the 
clarification  to  the  proposed  rule  is 
made. 

Thus,  paragraph  (a)(8)(i)  of  §  916.350 
and  paragraph  (a)(9)(i)  of  §917.442  of 
the  orders'  rules  and  regulations  are 
revised  to  require  that  the  markings  on 
master  containers  containing  consumer 
packages  of  different  sizes  of  nectarines 
and  peaches  specify  the  smallest  size 
and  the  words  "and  larger"  in  the 
packages.  When  consumer  packages 
contain  nectarines  or  peaches  of  the 
same  sizes,  the  master  container  shall 
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continue  to  be  marked  with  the 
appropriate  individual  size  marking. 

Pack  Regulations 

Container  markings  based  on  weight- 
count  standards  are  also  specified  in 
Tables  1  and  2  of  paragraphs  (a){4)(iv) 
in  §§916.350  and  917.442  of  the  orders' 
rules  and  regulations.  The  purpose  of 
the  weight-count  standards  is  to 
establish  the  maximum  number  of 
nectarines  or  peaches  in  a  16-pound 
sample  for  each  individual  size 
designation.  To  facilitate  the  repacking 
of  nectarines  and  peaches  from  tray- 
packs  into  volume-filled  containers,  the 
committees  routinely  conduct  tests  to 
determine  the  optimum  weight-count 
standards  for  early-season,  mid-season, 
and  late-season  nectarines  and  peaches, 
respectively,  based  on  the  sizes  of 
nectarines  and  peaches  in  tray-packs. 
Tray-packs  fit  into  standard  nectarine 
and  peach  boxes  and  have  molded 
cavities  for  the  fruit  to  sit  in.  Trays  with 
different  cavity  sizes  are  used, 
depending  upon  the  size  of  the  fruit 
being  packed.  Handlers  have 
traditionally  used  tray-packs  to  securely 
package  nectarines  and  peaches. 
However,  some  handlers  have  moved 
away  from  tray-packed  configiu-ations 
toward  voliune-fiUed  configurations  in 
recent  years. 

Handlers  of  nectarines  and  peaches 
have  informed  the  committees  that  some 
larger  sizes  of  nectarines  and  peaches 
are  increasingly  being  converted  from 
tray-packs  to  volume-filled  packs.  Since 
volume-filled  containers  are  less  costly 
to  pack  and  market  demands  change, 
handlers  have  opted  to  pack  a  greater 
proportion  of  the  larger-sized,  high- 
quality  fruit  in  volume-filled  containers. 

Size  studies  were  performed  by  the 
NAC  and  PCC  in  1994  and  1995,  and 
were  used  as  a  basife  for  changing  some 
of  the  weight  counts.  Because  nectarines 
and  peaches  of  size  44  were  not  packed 
in  volume-filled  containers,  no  weight 
coimts  were  published  for  size  44 
nectarines  and  peaches  at  that  time.  As 
the  practice  of  converting  tray-packed 
containers  of  size  44  nectarines  and 
peaches  to  voliune-fiUed  containers  has 
increased,  the  need  to  publish  a  weight- 
coimt  standard  also  increased. 

The  committees  have  used  the 
previouslyrconducted  size  studies  to 
determine  the  weight-coimt  standards 
for  size  44  nectarine  and  peach  sizes  for 
inclusion  in  the  weight-count  standards. 
The  NAC  has  determined  that  the 
weight-count  standard  for  size  44 
should  be  a  maximimi  of  33  pieces  for 
early-season  nectarines  and  a  maximum 
of  30  pieces  of  mid-season  and  late- 
season  nectarines  in  a  16-pound  sample. 
The  PCC  has  determined  that  the  weight 


count  standard  for  size  44  should  be  a 
maximum  of  33  pieces  of  fiuit  in  a  16- 
pound  sample  for  all  peach  varieties. 

Therefore,  the  NAC  and  PCC 
imanimously  recommended 
modifications  to  the  weight-coimt 
standards  for  nectarines  and  peaches  by 
the  addition  of  weight-count  standards 
for  size  44  nectarines  and  peaches.  To 
implement  such  a  change.  Tables  1  and 
2  of  paragraphs  (a){4)(iv)  in  §§916.350 
and  917.442  of  the  regulations  are 
revised  by  adding  size  44  and  the 
applicable  weight-count  standard  of  a 
maximum  of  33  pieces  of  early-season 
nectarines  and  all  peaches,  and  a 
maximiun  of  30  pieces  of  mid-season 
and  late-season  nectarines  in  a  16- 
pound  sample.  These  changes  will 
permit  handlers  to  more  easily  convert 
tray-packed  nectarines  and  peaches  to 
volume-filled  containers,  decrease  the 
handling  costs  associated  with  that 
conversion,  and  meet  marketing 
demands. 

Quality  Requirements 

Sections  916.52  and  917.41  of  the 
orders  authorize  the  establishment  of 
grade  and  quality  requirements  for 
nectarines  and  peaches,  respectively. 
Prior  to  the  1996  season,  §  916.356  of 
the  order's  rules  and  regulations 
required  nectarines  to  meet  a  modified 
U.S.  No.  1  grade.  Specifically, 
nectarines  were  required  to  meet  U.S. 
No.  1  grade  requirements,  except  there 
was  a  slightly  tighter  requirement  for 
scarring  and  a  more  liberal  allowance 
for  misshapen  fruit.  Under  §  917.459  of 
the  order's  rules  and  regulations  prior  to 
the  1996  season,  peaches  were  also 
required  to  meet  the  requirements  of  a 
U.S.  No.  1  grade,  except  there  was  a 
more  liberal  allowance  for  open  sutures 
that  were  not  "serious  damage." 

Under  §§  916.356  and  917.459. 
shipments  of  "CA  Utility"  quality 
nectarines  and  peaches  have  been 
permitted  since  the  1996  season, 
contingent  upon  the  fruit  in  such 
containers  meeting  certain  relaxed 
quality  requirements.  "CA  Utility" 
quality  is  a  lower-quality  fruit  than  U.S. 
No.  1.  Previously,  the  requirement  for 
containers  of  "CA  Utility"  nectarines 
and  peaches  provided  that  not  more 
than  30  percent  of  the  fruit  in  any 
container  meet  or  exceed  the 
requirements  of  U.S.  No.  1.  This  final 
rule  permits  handlers  to  continue 
shipping  "CA  Utility"  fruit  diuing  the 
1999  season,  and  increases  the  30 
percent  limitation  to  not  more  than  40 
percent  except  that  the  additional  10 
percent  of  the  U.S.  No.  1  fruit  must  have 
non-scoreable  blemishes. 

Containers  marked  "CA  Utility"  must 
be  inspected  by  the  Inspection  Service 


and  certified  as  meeting  the  "CA 
Utility"  quality  requirements.  Part  of  the 
inspection  process  is  to  evaluate  the 
fruit  in  accordance  with  the 
requirements  of  the  U.S.  Standards  for 
Grades  of  Nectarines,  the  U.S.  Standards 
for  Grade  of  Peaches,  (Standards)  and 
the  orders.  In  conducting  inspections, 
inspectors  are  required  to  evaluate 
various  blemishes.  Some  blemishes  are 
serious  or  severe  enough  to  be  "scored" 
against  the  fruit  as  defects  which  are 
damaging  to  the  grade  of  the  fruit,  while 
some  other  blemishes  are  not  serious  or 
severe  enough  to  affect  the  grade  of  the 
fruit.  In  the  first  instance,  the  blemishes 
are  termed  "scoreable"  defects;  and,  in 
the  second  instance,  the  blemishes  are 
termed  "non-scoreable"  defects.  Some 
members  of  the  committees  supported  a 
requirement  that  such  non-scoreable 
blemishes  must  be  present  on  the 
additional  10  percent  of  the  fruit 
grading  U.S.  No.  1  in  boxes  marked  "CA 
Utility"  during  the  1999  season. 

A  similar  requirement  was  in  place 
during  the  latter  part  of  the  1998  season. 
At  that  time,  imseasonal  summer  rains 
had  caused  increased  "non-scoreable" 
defects  which  detracted  from  the  overall 
appearance  of  U.S.  No.  1  nectarines  and 
peaches  for  some  handlers.  An  interim 
final  rule  was  published  on  September 
22, 1998  {63  FR  50461),  and  a  final  rule 
was  published  on  November  9,  1998  (63 
FR  60209). 

While  containers  marked  "CA  UtiUty" 
fruit  are  subject  to  relaxed  quality 
requirements,  all  other  grade  and 
marking  requirements  of  the  orders 
must  be  met. 

At  the  committee  meetings  on 
December  2, 1998,  at  least  one  handler 
complained  that  fruit  with  non- 
scoreable  blemishes  was  unsightly  in 
the  type  of  U.S.  No.  1  box  he  offered  to 
the  marketplace  and  to  his  customers. 
His  preference  was  to  place  such  fruit  in 
boxes  marked  "CA  Utility."  The  current 
limitation  of  not  more  than  30  percent 
U.S.  No.  1  fruit  in  containers  marked 
"CA  Utility"  caused  the  Inspection 
Service  to  determine  that  his  "CA 
Utility"  containers  were  "out  of  grade." 
because  they  contained  more  U.S.  No.  1 
fruit  than  permitted.  For  that  reason,  the 
handler  was  forced  to  remove  the  fruit 
from  the  "CA  Utility"  boxes,  and  either 
repack  his  U.S.  No.  1  to  include  this 
fruit  or  discard  the  fruit.  Therefore,  the 
limitation  of  not  more  than  30  percent 
U.S.  No.  1  in  "CA  Utility"  quality 
containers  became  a  hindrance  and  was 
eliminated  by  the  September  22,  1998, 
rulemaking  action. 

A  niche  market  exists  for  "CA  Utility" 
qu?tlity  fruit  and  an  opportunity  should 
be  made  available  to  market  somewhat 
better  quality.  It  was  estimated  by  a 
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handler  of  "CA  Utility"  quality  fruit  that 
the  relaxation  from  not  more  than  30 
percent  U.S.  No.  1  in  the  containers  to 
not  more  than  40  percent  provided  that 
the  additional  10  percent  U.S.  No.  1  in 
the  containers  has  non-scoreable 
blemishes  will  increase  shipments  of 
"CA  Utility"  quality  nectarines  and 
peaches  by  approximately  one-half  of 
one  percent.  A  majority  of  the  members 
of  both  committees  supported  the 
change,  because  the  change  had  been  in 
effect  at  the  end  of  the  1998  season. 
However,  one  committee  member 
commented  that  there  was  little  merit  to 
adding  one-half  of  one  percent  to  the 
marketplace.  Another  indicated  that 
perhaps  a  review  of  the  entire  grade 
structure  would  address  the  problem 
and  did  not  advocate  relaxing  the 
percentage  of  U.S.  No.  1  in  "CA  Utility" 
containers.  A  majority  of  the  committee 
members  present  voted  to  relax  the 
percentage  from  30  percent  U.S.  No.  1 
in  containers  marked  "CA  Utility"  to  40 
percent  U.S.  No.  1  provided  that  the 
additional  10  percent  of  the  U.S.  No.  1 
had  non-scoreable  blemishes.  The  vote 
by  the  NAC  was  4  in  favor  and  3 
opposed,  and  the  vote  by  the  PCC  was 
7  in  favor  and  4  opposed.  The  nectarine 
order  requires  six  concurring  votes  on 
regulatory  recommendations,  and  the 
peach  order  requires  nine  concurring 
votes  on  regulatory  recommendations. 
As  a  result,  these  two  votes  did  not  meet 
the  minimums  prescribed  to  constitute 
official  recommendations  to  the 
Secretary. 

Because  prior  seasons'  experience 
shows  that  the  authority  to  ship  "CA 
Utility"  quality  fruit  provided 
additional  marketing  opportunities  for 
handlers,  the  Department  proposed 
continuing  to  allow  such  shipments 
during  1999  and  invited  written 
comments  from  all  interested  persons  in 
the  proposed  rule.  One  comment 
supporting  the  proposal  was  received. 

Historically,  shipments  of  "CA 
Utility"  nectarines  represented  1.1 
percent  of  all  nectarine  shipments,  or 
approximately  210,000  boxes  in  1996.  In 
1997,  shipments  of  "CA  Utility" 
nectarines  represented  1.1  percent  of  all 
nectarine  shipments,  or  approximately 
230,000  boxes.  In  1998,  shipments  of 
"CA  Utility"  nectarines  represented  4.5 
percent  of  all  nectarine  shipments,  or 
approximately  760,000  boxes. 
Shipments  of  "CA  Utility"  peaches 
represented  1.9  percent  of  ^1  peach 
shipments,  or  366,000  boxes  in  1996.  In 
1997,  shipments  of  "CA  Utility" 
peaches  represented  1.0  percent  of  all 
peach  shipments,  or  approximately 
217,000  boxes.  In  1998,  shipments  of 
"CA  Utility"  peaches  represented  3.3 


percent  of  all  peach  shipments,  or 
approximately  602,000  boxes. 

For  these  reasons,  the  Department  has 
determined  that  continuing  to  allow 
shipments  of  "CA  Utility"  quality 
nectarines  and  peaches  for  the  1999 
season  with  an  increase  in  the 
percentage  of  U.S.  No.  1  fruit  permitted 
in  each  container  effectuates  the 
declared  policy  of  the  Act.  Therefore, 
paragraphs  (d)  of  §§  916.350  and 
917.442,  and  paragraphs  (a)(1)  of 
§§  916.356  and  917.459  are  revised  to 
permit  shipments  of  nectarines  and 
peaches  meeting  revised  "CA  Utility" 
quality  requirements  during  the  1999 
season. 

Maturity  Requirements 

Both  orders  provide  (in  §§  916.52  and 
917.41)  authority  to  establish  maturity 
requirements  for  nectarines  and 
peaches,  respectively.  The  minimum 
matiirity  level  currently  specified  for 
nectarines  and  peaches  is  "mature"  as 
defined  in  the  standards.  Additionally, 
both  orders'  rules  and  regulations 
provide  for  a  higher,  "well  matured" 
classification.  For  most  varieties,  "well- 
matured"  buit  determinations  are  made 
using  maturity  guides  (e.g.,  color  chips). 
These  maturity  guides  are  reviewed 
each  year  by  the  Shipping  Point 
Inspection  Service  (SPI)  to  determine 
whether  they  need  to  be  changed  based 
on  the  most-recent  information  available 
on  the  individual  characteristics  of  each 
variety.  These  maturity  guides 
established  under  the  handling 
regulations  of  the  nectarine  and  peach 
marketing  orders  have  been  codified  in 
the  Code  of  Federal  Regulations  as  Table 
1  to  paragraphs  (a)(l)(iv)  of  §§  916.356 
and  917.459,  for  nectarines  and  peaches, 
respectively.  Currently,  §§916.356  and 
917.459  include  both  "Table  1"  and 
"Table  1  to  Paragraphs  (a)(l)(iv)". 
"Table  1"  is  a  duplicate  of  "Table  1  to 
Paragraphs  (a)(l)(iv)"  and  was  proposed 
to  be  removed  from  both  sections.  In 
this  final  nUe,  "Table  1"  is,  therefore, 
removed.  The  latter  table  is  referred  to 
as  "Table  1"  in  the  remainder  of  this 
document. 

The  maturity  requirements  in  the 
1999  handling  regulation  are  the  same 
as  those  which  appeared  in  the  1998 
handling  regulation  with  a  few 
exceptions.  Those  exceptions  are 
explained  below  in  this  final  rule. 

Nectarines:  Requirements  for  "well- 
matured"  nectarines  are  specified  in 
§  916.356  of  the  order's  rules  and 
regulations.  Table  1  to  paragraph 
(a){l)(iv)  of  §  916.356  is  revised  to  add 
a  maturity  guide  for  one  nectarine 
variety.  Specifically,  SPI  recommended 
adding  a  maturity  guide  (or  the 


Diamond  Jewel  nectariiie  variety  at  a 
maturity  guide  of  L. 

The  NAC  recommended  these 
matxirity  requirements  based  on  SPI's 
continuing  review  of  individual 
maturity  characteristics  and 
identification  of  the  appropriate 
matiirity  guide  corresponding  to  the 
"well-matiued"  level  of  maturity  for 
nectarine  varieties  in  production. 

Peaches:  Section  917.459  of  the 
order's  rules  and  regulations  specifies 
matxirity  requirements  for  fresh  peaches 
being  inspected  and  certified  as  being 
"well  matured."  Table  1  to  paragraph 
(a)(l)(iv)  of  §  917.459  is  revised  to  add 
maturity  guides  for  three  peach 
varieties.  Specifically,  SPI 
recommended  adding  the  maturity 
guides  for  the  Sweet  Scarlet  peach 
variety  to  be  regulated  at  the  J  maturity 
guide,  and  the  Lady  Sue  and  Prima 
Gattie  8  peach  varieties  to  be  regulated 
at  the  L  maturity  guide. 

The  PCC  unanimously  recommended 
these  maturity  requirements  based  on 
SPI's  continuing  review  of  individual 
maturity  characteristics  and 
identification  of  the  appropriate 
maturity  guide  corresponding  to  the 
"well-matiued"  level  of  maturity  for 
peach  varieties  in  production. 

Size  Requirements 

Both  orders  provide  authority  to 
establish  size  requirements  in  §§916.52 
and  917.41.  Size  regulations  provide 
greater  consumer  satisfaction  and 
encourage  more  repeat  purchases  by 
helping  to  ensure  consiuners  are 
provided  high-quality  fruit.  Size 
regulations,  therefore,  increase  returns 
to  producers  and  handlers  by 
encouraging  producers  to  leave  fruit  on 
the  tree  longer.  The  increased  growing 
time  not  only  improves  the  size  of  the 
fruit,  but  also  increases  its  matiuity. 
Increased  size  also  results  in  an 
increased  number  of  packed  boxes  of 
nectarines  or  peaches  per  acre.  Varieties 
recommended  for  specific  size 
regulation  have  been  reviewed  and  such 
recommendations  are  based  on  the 
specific  characteristics  of  each  variety, 
llie  NAC  and  PCC  conduct  studies  each 
season  on  the  range  of  sizes  reached  by 
the  regulated  varieties  and  determine 
whether  revisions  in  the  size 
requirements  are  appropriate. 

Nectarines:  Section  916.356  of  the 
order's  rules  and  regulations  specifies 
minimum  size  requirements  for  fresh 
nectarines  in  paragraphs  (a)(2)  through 
(a)(9).  Section  916.356  is  revised  to 
establish  variety-specific  size 
requirements  for  five  nectarine  varieties 
that  were  produced  in  commercially- 
significant  quantities  of  more  than 
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10,000  packages  for  the  first  time  during 
the  1998  season. 

For  example,  one  of  the  varieties 
recommended  for  addition  to  the 
variety-specific  size  requirements  is  the 
Sunny  Red  variety.  Studies  of  the  size 
ranges  attained  by  the  Sunny  Red 
variety  revealed  that  ail  of  the 
nectarines  of  that  variety  met  sizes  in 
the  ranges  of  sizes  30,  40,  50,  60,  70,  and 
80.  While  the  size  distribution  peaked 
on  the  size  40, 100  percent  of  the  fruit 
sized  at  a  minimum  of  size  80. 

A  review  of  other  varieties  with  the 
same  harvesting  period  indicated  that 
Sunny  Red  was  also  comparable  to 
those  varieties  in  its  size  ranges. 
Further,  handlers  knovra  to  ship  the 
variety  have  provided  additional 
supporting  information  for  making  this 
determination.  Thus,  the 
recommendation  to  place  the  Sunny 
Red  nectarine  variety  in  the  variety- 
specific  size  regulation  at  a  size  80  is 
appropriate.  Historical  variety  data  such 
as  this  provides  the  NAC  with  the 
information  necessary  to  recommend 
the  appropriate  sizes  at  which  to 
regulate  various  nectarine  varieties.  In 
addition,  producers  of  the  varieties 
affected  are  invited  to  comment  when 
such  size  recommendations  are 
deliberated. 

Thus,  to  implement  such  size 
requirements,  the  introductory  text  of 
paragraph  (a)(6)  in  §  916.356  is  revised 
to  include  the  Grand  Pearl,  Ruby  Pearl, 
Sunny  Red,  Terra  White,  and  491-48 
nectarine  varieties. 

This  final  rule  also  revises  the 
introductory  text  of  paragraph  (a)(4)  of 
§  916.356  to  remove  two  nectarine 
varieties;  and  the  introductory  text  of 
paragraph  (a)(6)  of  §  916.356  is  also 
revised  to  remove  ten  nectarine  varieties 
from  the  variety-specific  size 
requirements  specified  in  this  section 
because  less  than  5,000  packages  of  each 
of  these  varieties  were  produced  during 
the  1998  season.  The  introductory  text 
of  paragraph  (a)(4)  is  revised  to  remove 
the  June  Brite  and  Pacific  Star  nectarine 
varieties;  and  the  introductory  text  of 
paragraph  (a)(6)  is  revised  to  remove  the 
Flamekist,  Flavor  Grand,  Late  How  Red, 
Moon  Grand,  Prima  Diamond  XVIII,  Red 
Free,  Red  Fred,  Ruby  Grand,  September 
Grand,  and  Summer  Star  nectarine 
varieties.  Nectarine  varieties  removed 
from  the  nectarine  variety-specific  list 
become  subject  to  the  non-listed  variety 
size  requirements  specified  in 
paragraphs  (a)(7),  (a)(8),  and  (a)(9)  of 
§916.356. 

The  NAC  recommended  these 
changes  in  the  minimum  size 
requirements  based  on  a  continuing 
review  of  the  sizing  and  maturity 
relationships  for  these  nectarine 


varieties,  and  consimier  acceptance 
levels  for  various  sizes  of  fruit.  This 
final  rule  establishes  minimum  size 
requirements  for  fresh  nectarines 
consistent  with  expected  crop  and 
market  conditions. 

Peaches:  Section  917.459  of  the 
order's  rules  and  regulations  specifies 
minimum  size  requirements  for  fresh 
peaches  in  paragraphs  (a)(2)  through 
(a)(5),  and  paragraphs  (b)  and  (c). 
Section  917.459  is  revised  to  establish 
variety-specific  size  requirements  for  six 
peach  varieties  that  were  produced  in 
commercially-significant  quantities  of 
more  than  10,000  packages  for  the  first 
time  diuing  the  1998  season. 

For  example,  one  of  the  peach 
varieties  recommended  for  addition  to 
the  variety-specific  size  requirements  is 
the  Morning  Lord  variety.  Studies  of  the 
size  ranges  attained  by  the  Morning 
Lord  variety  revealed  that  while  it 
peaked  on  size  40, 100  percent  of  the 
fiiiit  sized  at  a  minimum  of  size  72. 

A  review  of  other  varieties  harvested 
during  the  same  period  indicated  that 
Morning  Lord  was  also  comparable  to 
those  varieties  in  its  size  ranges. 
Further,  discussions  with  handlers 
known  to  ship  the  variety  provided 
additional  information  for  making  such 
determinations.  Thus,  the 
recommendation  to  place  the  Morning 
Lord  peach  variety  in  the  variety- 
specific  size  regulation  at  a  size  72  is 
appropriate.  Historical  variety  data  such 
as  this  provides  the  PCC  with  the 
information  necessary  to  recommend 
the  appropriate  sizes  at  which  to 
regulate  various  peach  varieties.  In 
addition,  producers  of  the  affected 
varieties  are  invited  to  comment  when 
such  size  recommendations  are 
deliberated. 

Accordingly,  the  introductory  text  of 
paragraph  (a)(3)  of  §917.459  of  the 
order's  rules  and  regulations  is  revised 
to  include  the  Super  Rich  peach  variety; 
the  introductory  text  of  paragraph  (a)(4) 
is  revised  to  include  the  Snow  Dance 
peach  variety;  and  the  introductory  text 
of  paragraph  (a)(6)  is  also  revised  to 
include  the  Morning  Lord,  Prima  Peach 
23,  Yukon  King,  and  1-01-505  peach 
varieties. 

Additionally,  paragraphs  (a)(5)  and 
(a)(6)  of  §  917.459  are  revised  to  remove 
12  peach  varieties  irom  the  variety- 
specific  size  requirements  specified  in 
that  section,  because  less  than  5,000 
packages  of  these  varieties  were 
produced  during  the  1998  season. 
Specifically,  the  introductory  text  of 
paragraph  (a)(5)  is  revised  to  remove  the 
Honey  Red  and  Sweet  Gem  peach 
varieties;  and  the  introductory  text  of 
paragraph  (a)(6)  of  §  917.459  is  revised 
to  remove  the  August  Sun,  Autumn 


Crest,  Autumn  Gem,  Belmont,  Berenda 
Sim,  Blum's  Beauty,  Fire  Red,  July  Sun, 
Mary  Anne,  and  Red  Sun  peach 
varieties. 

Peach  varieties  removed  from  the 
variety-specific  list  become  subject  to 
the  non-listed  variety  size  requirements 
specified  in  paragraphs  fb)  and  (c)  of 
§917.459. 

The  PCC  recommended  these  changes 
in  the  minimum  size  requirements 
based  on  a  continuing  review  of  the 
sizing  and  maturity  relationships  for 
these  peach  varieties,  and  the  consumer 
acceptance  levels  for  various  fruit  sizes. 
This  final  rule  establishes  minimum 
size  requirements  for  fr«sh  peaches 
consistent  with  expected  crop  and 
market  conditions. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  325 
California  nectarine  and  peach  handlers 
subject  to  regulation  under  the  orders 
covering  nectarines  and  peaches  grown 
in  California,  and  about  1,800  producers 
of  these  fruits  in  California.  Small 
agricultural  service  firms,  which 
includes  handlers,  have  been  defined  by 
the  Small  Business  Administration  [13 
CFR  121.601)  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  Small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000. 

The  NAC  and  PCC  staff  have 
estimated  that  there  are  less  than  20 
handlers  in  the  industry  who  could  be 
defined  as  other  than  small  entities.  If 
the  average  handler  price  received  were 
$9.00  per  box  or  box  equivalent  of 
nectarines  or  peaches,  a  handler  would 
have  to  ship  at  least  555,000  boxes  to 
have  annual  receipts  of  $5,000,000. 
Small  handlers  represent  approximately 
94  percent  of  the  handlers  within  the 
industry.  In  addition,  the  NAC  and  PCC 
staff  estimates  that  there  are 
approximately  400  producers  who  could 
be  defined  as  other  than  small  entities. 
If  the  average  producer  price  received 
were  $6.00  per  box  or  box  equivalent  for 
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nectarines  and  $5.65  per  box  or  box 
equivalent  for  peaches,  producers 
would  have  to  produce  approximately 
84,000  boxes  or  box  equivalents  of 
nectarines  and  approximately  89,000 
boxes  or  box  equivalents  of  peaches  to 
have  annual  receipts  of  $500,000. 
Therefore,  small  producer  entities 
represent  approximately  78  percent  of 
the  producers  within  the  industry.  For 
those  reasons,  a  majority  of  the  handlers 
and  producers  may  be  classified  as 
small  entities. 

Under  §§  916.52  and  917.41  of  the 
orders,  grade,  size,  maturity,  and 
container  and  pack  requirements  are 
established  for  fresh  shipments  of 
California  nectarines  and  peaches, 
respectively.  Such  requirements  are  in 
effect  on  a  continuing  basis.  This  final 
rule  revises  the  current  requirements  to: 
(1)  Require  that  matiuity  and  "CA 
Utility"  quality  marking  of  containers  be 
a  minimum  of  ^/b  inch  in  height;  (2) 
require  that  experimental  containers 
and  22G  containers  be  marked  with  both 
the  size  and  the  count  of  fruit  contained 
in  the  package;  (3)  require  that  master 
containers  of  consumer  packages  be 
marked  with  the  minimum  size  fruit 
contained  in  the  consumer  packages;  (4) 
add  weight  counts  for  early-season,  mid- 
season,  and  late-season  varieties;  (5) 
continue  shipments  of  "CA  Utility" 
quality  nectarines  and  peaches,  and 
increase  the  percentage  of  U.S.  No.  1 
nectarines  and  peaches  permitted  in 
containers  of  "CA  Utility  quality"  fruit 
from  the  current  30  percent  to  40 
percent,  provided  that  the  additional  10 
percent  of  U.S.  No.  1  fruit  in  the 
container  has  non-scoreable  blemishes; 
and  (6)  revise  varietal  maturity  and  size 
requirements  to  reflect  recent  changes  in 
growing  and  marketing  conditions. 

In  §§916.350  and  917.442  of  the  rules 
regulating  nectarines  and  peaches, 
several  container  marking  requirements 
are  specified.  This  final  rule  specifies 
that  the  maturity  markings  U.S.  Matiue 
(US  MAT)  and  Cahfomia  Well-Matured 
(CA  WELL  MAT),  and  the  markings  for 
"CA  Utility"  quality  must  be  in  lettering 
a  minimum  of  Vs  inch  in  height.  This 
standardizes  the  container  markings  for 
nectarines  and  peaches  and  is  consistent 
with  those  used  on  plum  containers. 
Pliun  shipments  are  regulated  under  a 
State  marketing  order.  Because 
nectarine  and  peach  handlers  frequently 
handle  plums,  as  well,  this  would 
ensure  consistency  in  marking 
requirements  for  all  three  commodities, 
which  is  expected  to  benefit  handlers. 

Sections  916.350  and  917.442  also 
specify  markings  that  are  required  on 
master  containers  of  consumer 
packages,  consumer  packages  within 
master  containers,  and  consumer 


packages  not  within  master  containers. 
Master  containers  must  be  marked  with 
the  net  weight  of  each  consiuner 
package,  the  number  of  individual 
consiuner  packages,  the  size  description 
of  the  fruit  in  each  consumer  package, 
and  the  name  and  address  of  the 
shipper.  Consumer  packages  within  the 
master  containers  must  be  marked  with 
the  name  and  address  of  the  shipper  and 
the  net  weight  of  the  container.  When 
the  consumer  package  is  not  in  a  master 
container,  the  consumer  package  must 
also  be  marked  with  the  number  of  fruit 
in  the  package,  the  name  of  the  variety, 
if  known,  and  the  maturity  of  the  fruit 
in  the  package. 

In  commonly-used  containers,  such  as 
the  No.  22D  and  the  No.  32  boxes,  the 
configurations  of  fruit  result  in  the  fruit 
size  and  count  being  the  same.  The  No. 
22G  standard  lug  box,  however,  has  a 
different  shape  which  results  in  a 
different  tray-pack  configuration  than 
those  of  the  No.  22D  and  the  No.  32 
boxes.  The  shape  of  the  No.  22G 
container  also  imposes  tighter  limits  on 
the  number  of  froiit  that  can  be  tray 
packed  in  it  than  the  No.  22D  and  No. 
32  boxes;  this  causes  fruit  size  and 
count  to  be  different.  Thus,  handlers 
using  that  container  should  be  required 
to  indicate  the  number  of  fruit  in  the 
container  as  well  as  the  fruit  size, 
because  the  fruit  size  and  coimt  are  not 
always  the  same  in  this  container. 
Differences  in  coimt  and  size  also  occur 
with  some  experimental  packages,  as 
well,  because  there  are  no  standardized 
pack  configiu-ations  for  experimental 
packages,  and,  thus,  no  standardized 
basis  for  comparison  against  the  No. 
22D  and  No.  32  boxes.  Experimental 
containers,  like  the  No.  22G  standard 
lug  box,  will  be  required  to  be  marked 
with  both  the  size  and  the  count  of  fruit 
contained  in  the  package.  This 
requirement  is  expected  to  benefit 
consiuners  by  ensuring  that  accurate 
size  and  count  information  is  marked  on 
packages  of  nectarines  and  peaches. 
This  requirement  is  not  expected  to 
have  a  negative  impact  on  handlers, 
since  the  No.  22G  standard  lug  box 
represents  less  than  one  percent  of 
packages  of  nectarines  and  peaches 
shipped  annually,  and  no  experimental 
containers  have  been  used  for  several 
years.  This  requirement  may  also 
eliminate  any  confusion  over  fruit  count 
and  size  experienced  by  buyers  of 
nectarines  and  peaches. 

Consiuner  packages  permit  handlers 
to  pack  and  ship  nectarines  and  peaches 
in  other  types  of  containers  demanded 
by  their  customers.  In  this  case, 
packaging  of  fruit  in  small  boxes  or  bags 
is  tailored  to  the  requirements  of  the 
buyer,  whether  by  weight,  size,  or  other 


fector.  Because  the  buyer's  requirements 
may  be  specific  for  the  buyer's  market, 
the  handler  may  pack  consumer 
packages  of  several  different  sizes  of 
fruit  vidthin  the  master  container.  For 
example,  a  master  container  may 
contain  five  consumer  packages.  One 
consumer  package  may  contain  size  64 
nectarines,  while  two  other  consumer 
packages  may  contain  size  70 
nectarines.  The  remaining  two  boxes 
may  contain  size  60  nectarines.  The 
sizes  of  the  fhiit  vtrithin  the  individual 
consumer  packages  are  the  same,  but  the 
master  container  may  contain  packages 
of  different  fruit  sizes. 

Several  alternatives  to  this  action 
were  discussed  at  the  Grade  and  Size 
Subcommittee  meeting  held  on 
November  5, 1998.  Some  subcommittee 
members  suggested  that  the  master 
containers  be  marked  with  the  largest 
size  fruit  in  the  consumer  packages, 
such  as  "Minimum  size  80  and 
smaller."  Others  felt  that  option  might 
be  misleading  to  retailers  and 
consumers,  and  the  alternative  was 
rejected.  Some  subcommittee  members 
suggested  that  the  mixing  of  sizes  in  a 
master  container  should  be  discouraged. 
Others  responded  that  such  flexibility  in 
packaging  was  responsive  to  the  needs 
of  some  handlers,  and  those  needs 
should  be  accommodated  when 
possible,  within  the  requirements  of  the 
orders. 

This  change  requiring  master 
containers  containing  consumer 
packages  of  different  fruit  sizes  to  be 
marked  identifying  the  existence  of  size 
variations,  permits  handlers  to  continue 
to  meet  the  demands  of  their  buyers,  but 
ensure  that  the  fruit  size  vdthin 
individual  consumer  packages 
contained  within  master  containers  is 
accurately  and  clearly  marked  on  the 
master  containers. 

In  §§  916.350  and  917.442  of  the 
orders'  rules  and  regulations  concerning 
nectarines  and  peaches,  respectively, 
the  use  of  pack  regulations  is  specified. 
The  NAC  and  PCC  routinely  conduct 
tests  to  determine  the  optimum  weight- 
count  standards  for  such  early-season, 
mid-season,  and  late-season  nectarines 
and  peaches,  respectively.  Handlers  of 
nectarines  and  peaches  have  informed 
the  NAC  and  PCC  that  some  larger  sizes 
of  nectarines  and  peaches  are 
increasingly  being  converted  from  tray- 
packs  to  volume-filled  packs.  Since 
volume-filled  containers  are  less  costly 
to  pack  and  market  demands  change, 
handlers  have  opted  to  pack  a  greater 
proportion  of  large,  high-quality  fhiit  in 
volume-filled  containers.  In  1998,  lower 
market  prices  caused  handlers  to 
convert  size  44  nectarines  and  peaches 
from  tray-packed  containers  to  volume- 


Federal  Register /Vol.  64.  No.  74 /Monday,  April  19.  1999 /Rules  and  Regulations  19029 


filled  containers.  However,  there  are 
currently  no  weight  coimts  published 
for  size  44  nectarines  and  peaches. 

In  1994  and  1995.  when  the  NAC  and 
PCC  last  conducted  tests  to  determine 
the  number  of  fruit  of  various  sizes  that 
weighed  16  pounds,  which  is  the 
standard  inspection  sample  weight,  size 
44  nectarines  and  peaches  were  not 
usually  packed  in  volume-filled 
containers.  More  commonly,  size  44 
nectarines  and  peaches  were  packed  in 
tray-packs.  As  a  result,  weight  count 
requirements  were  not  needed  by  the 
industries  for  this  size.  As  the  practice 
of  converting  tray-packed  containers  of 
size  44  nectarines  and  peaches  to 
volume-filled  containers  has  increased, 
the  NAC  and  PCC  have  referred  to 
previously-conducted  size  studies  and 
determined  that  weight-count  standards 
for  size  44  nectarines  and  peaches  need 
to  be  included  in  the  weight-coimt 
standards  with  those  for  the  other  sizes 
of  fruit.  The  NAC  and  PCC  have  also 
determined  that  the  correct  weight- 
count  standard  for  size  44  is  a  maximum 
of  33  pieces  of  early-season  nectarines 
and  all  peaches,  and  a  maximum  of  30 
pieces  of  mid-season  and  late-season 
nectarines  in  a  16-poimd  sample.  The 
addition  of  weight-coimt  standards  for 
size  44  nectarines  and  peaches 
converted  from  tray-packed  containers 
to  volume-filled  containers  is  expected 
to  benefit  producers  and  handlers  by 
giving  handlers  increased  flexibility  in 
meeting  marketing  demands. 

Therefore,  the  NAC  and  PCC 
unanimously  recommended 
modifications  to  the  weight-count 
standards  for  nectarines  and  peaches  by 
the  addition  of  weight-count  standards 
for  size  44  nectarines  and  peaches.  Such 
a  change  modifies  Tables  1  and  2  of 
paragraphs  (a)(4)(iv)  in  §§  916.350  and 
917.442  of  the  regulations  by  adding 
size  44  and  the  applicable  weight-count 
standard  of  a  maximum  of  33  pieces  of 
.  early-season  nectarines  and  all  peaches, 
and  a  maximum  of  30  pieces  of  mid- 
season  and  late-season  nectarines  in  a 
16-pound  sample.  The  change  will 
permit  handlers  to  more  easily  convert 
tray-packed  nectarines  and  peaches  to 
volume-filled  containers.  This  change  is 
expected  to  decrease  the  handling  costs 
associated  with  such  conversions,  and 
permit  handlers  to  better  meet 
marketing  demands. 

hi  §§  916.356  and  917.459  of  the 
orders'  rules  and  regulations  concerning 
nectarines  and  peaches,  respectively, 
shipments  of  "CA  Utility"  quality 
nectarines  and  peaches  have  been 
permitted  since  the  1996  season, 
contingent  upon  the  fruit  in  such 
containers  meeting  certain  relaxed 
quahty  requirements.  "CA  Utility" 


quality  is  a  lower-quality  fiiiit  than  U.S. 
No.  1.  Previously,  die  requirement  for 
containers  of  "CA  Utility"  nectarines 
and  peaches  provided  that  not  more 
than  30  percent  of  the  fruit  in  any 
container  meet  or  exceed  the 
requirements  of  U.S.  No.  1.  This 
relaxation  increases  that  limitation  from 
30  percent  to  not  more  than  40  percent 
provided  that  the  additional  10  percent 
of  the  U.S.  No.  1  has  non-scoreable 
blemishes.  This  relaxation  is  anticipated 
to  benefit  growers,  handlers,  and 
consumers. 

Containers  marked  "CA  Utility"  must 
be  inspected  by  the  Inspection  Service 
and  certified  as  meeting  the  "CA 
Utility"  quality  requirements.  Part  of  the 
inspection  process  is  to  evaluate  the 
fruit  in  accordance  with  the 
requirements  of  Standards  and  the 
orders.  In  conducting  inspections, 
inspectors  are  required  to  evaluate 
various  blemishes.  Some  blemishes  are 
serious  or  severe  enough  to  be  "scored" 
against  the  fruit  as  defects  which  are 
damaging  to  tbe  grade  of  the  frtut,  while 
some  other  blemishes  are  either  not 
serious  or  severe  enough  to  affect  the 
grade  of  the  fiiiit.  In  the  first  instance, 
the  blemishes  are  termed  "scoreable" 
defects;  and,  in  the  second  instance,  the 
blemishes  are  termed  "non-scoreable" 
defects.  Some  committee  members 
supported  increased  percentages  of  U.S. 
No.  1  fruit  in  boxes  of  "CA  Utility" 
quality  nectarines  and  peaches  provided 
that  such  non-scoreable  blemishes  are 
present  on  the  additional  10  percent  of 
the  fruit  grading  U.S.  No.  1  in  boxes 
marked  "CA  Utility." 

A  niche  market  exists  for  "CA  UtiUty" 
quality  fruit  and  an  opportimity  shoidd 
be  made  available  to  market  somewhat 
better  quality.  It  was  estimated  that  the 
relaxation  from  not  more  than  30 
percent  U.S.  No.  1  to  not  more  than  40 
percent  provided  that  the  additional  10 
percent  U.S.  No.  1  ftxiit  in  the  containers 
has  non-scoreable  blemishes  would 
increase  shipments  of  "CA  Utility" 
quality  nectarines  and  peaches  by  one- 
half  of  one  percent. 

According  to  comments  made  at  the 
committee  meetings  on  December  2, 
1998,  a  majority  of  the  members  of  the 
committees  supported  allowing  the  use 
of  "CA  Utility"  fruit  during  Uie  1999 
season,  and  the  change  in  quality 
requirements,  because  those 
requirements  solved  handler  problems 
at  the  end  of  the  1998  season.  One 
committee  member,  however, 
commented  that  there  was  little  merit  to 
adding  one-half  of  one  percent  to  the 
marketplace.  Another  indicated  that 
perhaps  a  review  of  the  entire  grade 
structure  would  address  the  problem 
and  did  not  advocate  relaxing  the 


percentage  of  U.S.  No.  1  in  "CJ^  Utility" 
containers. 

The  committees  considered  several 
alternatives  at  the  meetings.  One 
alternative  was  to  leave  the  percentage 
of  U.S.  No.  1  nectarines  and  peaches 
permitted  in  "CA  Utility"  unchanged.  It 
was  determined  that  alternative  woidd 
not  address  the  problem  facing  the 
industry.  The  NAC  and  PCC  also 
considered  reviewing  the  entire  grade 
structure,  but  that  alternative  was 
considered  a  long-term  project  which 
could  not  be  accomplished  in  enough 
time  to  address  the  problem  for  the  1999 
season.  Another  alternative  discussed 
was  to  limit  the  change  to  handlers 
operating  under  the  Partners-In-Quality 
(PIQ)  Program  and  allow  those  handlers 
to  pack  not  more  than  40  percent  of  U.S. 
No.  1  provided  that  the  additional  10 
percent  of  U.S.  No.  1  has  non-scoreable 
blemishes.  Under  the  PIQ  Program, 
handlers  self-inspect  their  nectarines 
and  peaches  against  the  minimum 
grade,  size,  quality,  maturity,  pack,  and 
container  marking  requirements  of  the 
orders  and  the  Standards,  according  to 
the  procedures  and  requirements 
specified  in  their  Inspection-Service- 
approved  operation  manuals. 

Under  the  requirements  of  the 
program,  PIQ  handlers  are  required  to 
meet  the  minimum  grade,  maturity,  size, 
quality,  container,  and  pack 
requirements  on  every  container.  A 
handler  under  conventional  in-line 
inspection  is  required  to  meet  the 
minimum  grade,  maturity,  size,  quality, 
container,  and  pack  requirements  on  an 
entire  lot  of  fruit,  which  is  not  as 
restrictive  as  meeting  the  requirements 
on  every  container.  For  example,  under 
in-line  inspection,  a  handler  may 
present  a  lot  of  1,000  containers  of 
nectarines  or  peaches  for  inspection. 
The  tolerance  for  misshapen  nectarines 
is  currently  limited  to  25  percent  per 
lot.  The  variance  in  misshapen 
nectarines  in  containers  within  the  lot 
could  change  from  one  container  to 
another,  provided  that  the  average 
within  the  entire  lot  does  not  exceed  25 
percent.  For  PIQ  handlers,  there  is  no 
opportunity  to  "average  within"  grade 
on  lots  of  fruit;  each  container  is  graded 
on  its  own  as  though  it  were  a  lot.  PIQ 
handlers,  thus,  face  more  rigorous 
requirements  than  handlers  under 
conventional  in-line  inspection.  This 
alternative  would  address  PIQ  handler 
concerns  by  providing  them  greater 
flexibility  with  regard  to  both  U.S.  No. 
1  and  "CA  UtiUty"  quality  containers. 
However,  this  alternative  was 
determined  to  favor  a  small  percentage 
•^f  the  industry  and  was  rejected. 

Some  members  of  the  committees 
supported  continued  shipments  of  "CA 
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Utility"  quality  nectarines  and  peaches 
during  the  1999  season  with  a  relaxation 
of  the  percentage  from  30  percent  U.S. 
No.  1  in  containers  marked  "CA  Utility" 
to  40  percent  U.S.  No.  1,  provided  that 
the  additional  10  percent  of  the  U.S.  No. 
1  has  non-scoreable  blemishes.  They 
believed  that  the  additional  marketing 
opportimities  provided  by  allowing 
handlers  to  ship  such  fruit  were 
important  to  the  industries. 

Sections  916.356  and  917.442  of  the 
orders'  rules  and  regulations  for 
nectarines  and  peaches,  respectively, 
currently  establish  minimum  maturity 
levels.  This  nde  makes  adjustments  to 
the  "well  matured"  requirements  for 
several  varieties  of  nectarines  and 
peaches.  "Well  matured" 
determinations  are  made  using  maturity 
guides  (e.g.,  color  chips).  Such  maturity 
guides  provide  producers,  handlers,  and 
SPI  with  objective  tools  for  measuring 
the  maturity  of  different  varieties  of 
nectarines  and  peaches.  Such  maturity 
guides  are  reviewed  annually  by  SPI  to 
determine  the  appropriate  guide  for 
each  nectarine  and  peach  variety.  These 
adjustments  reflect  changes  in  the 
maturity  patterns  of  nectarines  and 
peaches  as  experienced  over  the 
previous  seasons'  inspections. 
Adjustments  in  the  giiides  ensure  that 
fruit  has  met  an  acceptable  level  of 
maturity,  thus  ensuring  consumer 
satisfaction  while  benefitting  nectarine 
and  peach  producers  and  handlers. 

Currently,  in  §  916.356  of  the  order's 
rules  and  regulations  for  nectarines  and 
§917.459  of  the  order's  rules  and 
regulations  for  peaches,  minimum  sizes 
for  various  varieties  of  nectarines  and 
peaches  are  established.  This  final  rule 
makes  adjustments  to  the  minimum 
sizes  authorized  for  various  varieties  of 
nectarines  and  peaches  for  the  1999 
season.  Size  regulations  provide  greater 
consumer  satisfaction  and  encourage 
more  repeat  purchases.  Repeat 
purchases  and  consumer  satisfaction 
benefit  producers  and  handlers  alike. 
Such  adjustments  to  minimum  sizes  of 
nectarines  and  peaches  are 
recommended  each  year  by  the  NAC 
and  PCC  based  upon  historical  data,  and 
producer  and  handler  information 
regarding  sizes  which  the  different 
varieties  attain. 

This  action  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
nectarine  and  peach  handlers.  As  with 
all  Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

As  noted  in  the  initial  regulatory 
flexibility  analysis,  the  Department  has 


not  identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  vdth 
this  rule.  However,  as  previously  stated, 
nectarines  and  peaches  under  the  orders 
have  to  meet  certain  requirements  set 
forth  in  the  standards  issued  under  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  through  1627).  Standards 
issued  under  the  Agricultural  Marketing 
Act  of  1946  are  otherwise  voluntary. 
Further,  the  public  comments  received 
concerning  this  proposal  did  not 
specifically  address  the  initial 
regulatory  flexibility  analysis.  One 
comment  was  received  from  a  person 
who  identified  herself  as  a  small  grower. 
This  comment  is  discussed  later  in  this 
document. 

In  addition,  the  committees'  meetings 
were  widely  publicized  throughout  the 
nectarine  and  peach  industries  and  all 
interested  parties  were  invited  to  attend 
the  meetings  and  participate  in 
committee  deliberations  on  all  issues. 
These  meetings  are  held  emnually  in  late 
Fall.  Like  all  committee  meetings,  the 
December  2, 1998,  meetings  were  public 
meetings  and  all  entities,  both  large  and 
small,  were  able  to  express  views  on 
these  issues.  The  committees  are 
composed  of  producers. 

A  proposed  nde  concerning  this 
action  was  published  in  the  Federal 
Register  on  March  8, 1999  (64  FR 
11346).  Copies  of  the  rule  were  mailed 
to  all  committee  members  and  handlers 
by  die  NAC  and  PCC  staff  on  March  9, 
1999.  Finally,  the  rule  was  made 
available  through  the  Internet  by  the 
Office  of  the  Federal  Register.  A  20-day 
comment  period  ending  March  29, 1999, 
was  provided  to  allow  interested 
persons  to  respond  to  the  proposal. 
Three  comments  were  received  during 
the  comment  period  in  response  to  the 
proposal. 

One  commenter  supported  the 
continued  shipment  of  "CA  Utility" 
quality  fruit,  and  the  proposed  changes 
to  the  "CA  Utility"  quality  requirements 
indicating  that  the  changes  will  enable 
shippers  to  better  meet  buyer  needs;  i.e., 
provide  blemished  fruit  to  buyers 
requesting  such  fruit,  and  imblemished 
fruit  to  buyers  requesting  imblemished 
fruit. 

Another  commenter  requested  a 
clarifying  change  in  the  size  markings 
for  master  containers  when  multiple 
sizes  of  consumer  packages  are 
contained  within  the  master  containers. 
The  commenter  contended  that  the 
proposed  rule  failed  to  make  a 
distinction  between  container  marking 
requirements  for  master  containers  of 
consumer  packages  with  only  one  size 
of  fruit  and  container  marking 
requirements  for  master  containers  of 
consiuner  packages  with  different  sizes 


of  fruit.  The  commenter  noted  that  it 
was  the  intent  of  the  committees  that 
container  marking  requirements  for 
master  containers  of  consumer  packages 
with  only  one  size  fruit  remain 
unchanged.  The  committees'  intent  was 
to  specify  that  .when  master  containers 
contain  consumer  pack^es  with 
different  sizes  of  fruit,  the  container 
should  be  marked  with  the  smallest  size 
and  the  words  "and  larger."  Changes  to 
clarify  the  intent  of  the  committees  have 
been  made  as  requested  by  the 
commenter  in  §§  916.350  (a)(8)(i)  and 
917.442  (a)(9){i). 

The  third  commenter,  who  identified 
herself  as  a  small  grower,  indicated  that 
fruit  grown  in  Northern  California  was 
harvested  and  marketed  at  least  10  days 
later  than  fruit  from  the  other  parts  of 
the  State,  and  that  the  orders  do  not  take 
this  into  account. 

The  regulations  do  reflect  seasonal 
variations  and  growing  conditions,  as 
appropriate.  For  example,  imder  the 
orders,  both  variety-specific  and  non- 
listed  variety  size  requirements  are 
established.  The  requirements  are 
carefully  developed  based  on  the  sizing 
and  maturity  characteristics  of  the 
various  nectarine  and  peach  varieties, 
and  the  consumer  acceptance  levels  of 
the  various  sizes  of  fruit.  The  major 
commercial  varieties  grown  in 
California  are  subject  to  the  variety- 
specific  requirements  and  account  for 
about  99  percent  of  all  fruit  shipments. 
The  other  minor  varieties  are  subject  to 
the  non-listed  variety  requirements  and 
accoimt  for  about  one  percent  of  all 
shipments.  The  variety-specific  size 
requirements  apply  to  all  shipments  of 
the  named  varieties,  but  for  non-listed 
varieties,  the  size  requirements  are 
applied  based  upon  when  the  fruit  is 
shipped.  A  smaller  minimum  size  is 
applied  for  non-listed  varieties  shipped 
earlier  in  the  season,  and  a  larger  one  for 
later  shipments,  because  varieties  that 
are  harvested  later  in  the  season 
typically  are  larger  when  matiue,  and 
consiuuers  generally  prefer  larger  frxut. 
In  addition,  growing  time  not  only 
improves  the  size  of  the  fruit,  but  also 
increases  its  maturity.  Matiuity 
requirements  also  reflect  growing 
conditions.  Accordingly,  no  changes  to 
the  regulations  are  made  based  on  the 
comment. 

Changes  to  the  regidations  also  have 
been  made  to  reflect  the  effective  date 
and  change  the  reference  to  "Prima 
Peach  Vm"  to  "Prima  Peach  13." 

After  consideration  of  all  relevant 
matters  presented,  including  the 
comments  received,  the  information  and 
reconunendations  submitted  by  the 
committees,  and  other  available 
information,  it  is  hereby  found  that  this 
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rule,  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  on  this  rule  imtil  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because:  (1)  Handlers  have 
made  adjustments  in  their  handling 
practices  to  comply  with  the  changes 
recommended  for  the  1999  shipping 
season;  (2)  the  1999  shipping  season  for 
California  nectarines  and  peaches  is 
expected  to  begin  in  mid-April,  and 
these  changes  should  apply  to  as  many 
of  those  shipments  as  possible. 

List  of  Subjects 

7CFRPaTt916 

Marketing  agreements.  Nectarines, 
Reporting  and  recordkeeping 
requirements. 

7CFRPart917 

Marketing  agreements,  Peaches,  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  916  and  917  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  916  and  917  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

2.  Section  916.350  is  amended  by: 

(A)  Revising  paragraph  (a)(3); 

(B)  Revising  paragraphs  (a)(4)(i)  and 
(a)(4)(ii); 

(C)  Revising  TABLES  1  and  2  in 
paragraph  (a)(4)(iv); 

(D)  Revising  paragraph  (a)(8)(i);  and 
(E)  Revising  paragraph  (d)  to  read  as 
follows: 

§  91 6.350  Califomia  iMctarine  contaimr 
and  pack  regulation. 

(a)*  *  * 

(3)  Each  package  or  container  of 
nectarines,  except  for  consumer 
packages  in  master  containers  and 
consiuner  packages  mailed  directly  to 
consiuners,  shall  bear  on  one  outside 
end  in  plain  sight  and  in  plain  letters  at 
least  3/8  inch  in  height  the  words  "U.S. 
Mature"  or  "US  MAT"  if  such 
nectarines  are  mature  as  defined  in  the 
United  States  Standards  for  Grades  of 
Nectarines  (7  CFR  51.3145  through 
51.3160);  or  may  instead  bear  on  one 
outside  end  in  plain  sight  and  in  plain 
letters  at  least  3/8  inch  in  height  the 
words  "Califomia  Well  Matiu«d"  or 
"CA  WELL  MAT"  if  such  nectarines  are 
well  matured  as  defined  in  §  916.356. 

(4)*  *  • 


(i)  The  size  of  nectarines  packed  in 
molded  forms  (tray-packs)  in  the 
No.  22D  and  the  No.  32  standard  boxes, 
or  consumer  packages;  No.  22G  standard 
lug  boxes,  experimental  conteiiners;  or 
the  No.  12B  fruit  (peach)  boxes  or  flats; 
and  the  size  of  wrapped  nectarines 
packed  in  rows  in  No.  12B  fruit  (peach) 
boxes  shall  be  indicated  in  accordance 
with  the  number  of  nectarines  in  each 
container,  such  as  "80  coimt,"  "88 
coimt,"  etc. 

(ii)  The  size  of  nectarines  in  molded 
forms  (tray-packs)  in  experimental 
containers,  and  in  No.  22G  standard  lug 
boxes,  shall  be  indicated  according  to 
the  niunber  of  such  nectarines  when 
packed  in  molded  forms  in  the  No.  22D 
standard  lug  box  or  the  No.  32  standard 
box,  in  accordance  with  the 
requirements  of  standard  pack,  such  as 
"80  size,"  "88  size,"  etc.,  along  with 
coimt  requirements  in  paragraph 
(a)(4)(i)  of  this  section. 
***** 

(iv)*  *  * 

Table  1  .—Weight-Count  Stand- 
ards FOR  All  Varieties  of  Nec- 
tarines Packed  in  Loose-Filled 
or  Tight-Filled  Containers 


Table  2.— Weight-Count  Stand- 
ards for  All  Varieties  of  Nec- 
tarines Packed  in  Loose-Filled 
OR  Tight-Filled  Containers 


Column  A— Tray  pack  size  des- 
ignation 

Column  B — 
Maximum 
number  of 
nectarines 
in  16-pound 
sample  ap- 
plicable to 
varieties 
specified  in 
paragraphs 
(a)(2)(ii), 
(a)3)(ii). 
(a  4)(ii), 
a(5)ii). 
(a)(7)(ii). 
and  (a  (8)(ii) 
of  §916.356 

108 ^ 

96    

100 

90 

88    

83 

84 

78 

80 

75 

72 

70    

68 
61 

64 

56 

60    

50 

56    

47 

54    .> 

40 

50    

39 

48    

35 

44    

33 

42    

31 

40    

30 

36 

25 

34    

23 

32    

22 

30    » 

19 

Column  A — Tray  pack 
size  designation 

Column  B— Max- 
imum numt)er  of 
nectarines  in  16- 
pound  sample  ap- 
plicable to  vari- 
eties specified  in 
paragraphs 
(a)(6)(ii)  and 
(a)(9)(ii)  of 
§916.356 

108 

92 

96 

88 

84 

80 

87 
78 
75 
67 

72 

70 

61 
56 

64 

60 

51 
46 

56 „... 

54 

43 
39 

50 

48 

37 
33 

44 

30 

42 

28 

40 „ 

36 

34 

32 

26 
25 
23 
22 

30 

19 

(8)*   *   * 

(i)  The  number  of  individual 
consumer  packages,  the  net  weight  of 
each  consumer  package,  and  the  size 
description  of  the  contents:  Provided, 
That  when  consumer  packages  of 
different  sizes  of  nectarines  are 
contained  in  a  master  container,  the  size 
description  of  the  contents  shall 
indicate  the  minimum  size  contained 
therein,  using  the  terms  "Minimiun  size 
60  and  larger,"  or  "Minimum  size  70 
and  larger,"  etc.,  as  applicable. 
***** 

(d)  Diuing  the  period  April  20, 1999 
through  October  31, 1999,  each 
container  or  package  when  packed  with 
nectarines  meeting  the  "CA  Utility" 
quality  requirements,  shall  bear  the 
words  "CA  Utility,"  along  with  all  other 
required  container  markings,  in  letters 
at  least  3/8  inch  in  height  on  the  visible 
display  panel.  Consumer  bags  or 
packages  must  also  be  clearly  marked  on 
the  consumer  bags  or  packages  as  "CA 
Utility,"  along  with  other  required 
markings,  in  letters  at  least  3/8  inch  in 
height. 

3.  Section  916.356  is  amended  by: 

(A)  Revising  the  introductory  text  of 
paragraph  (a)(1); 

(B)  Removing  TABLE  1  in  paragraph 
(a)(l)(i); 
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(C)  Revising  TABLE  1  TO 
PARAGRAPH  (a)(l)(iv):  and 

(D)  Revising  the  introductory  text  of 
paragraphs  (a)(4)  and  (a)(6)  to  read  as 
follows: 

§916.356    CaiHbmia  nectarine  grad*  and 
size  regulation. 

(a)*  *  * 

(1)  Any  lot  or  package  or  container  of 
any  variety  of  nectarines  unless  such 
nectarines  meet  the  requirements  of  U.S. 
No.  1  grade:  Provided,  That  nectarines  2 
inches  in  diameter  or  smaller,  shall  not 
have  fairly  light-colored,  fairly  smooth 
scars  which  exceed  an  aggregate  area  of 
a  circle  %  inch  in  diameter,  and 
nectarines  larger  than  2  inches  in 
diameter  shall  not  have  fairly  light- 
colored,  fairly  smooth  scars  which 
exceed  an  aggregate  area  of  a  circle  Vz 
inch  in  diameter:  Provided  further.  That 
an  additional  tolerance  of  25  percent 
shall  be  permitted  for  fruit  that  is  not 
well  formed  but  not  badly  misshapen: 
Provided  further.  That  all  varieties  of 
nectarines  which  fail  to  meet  the  U.S. 
No.  1  grade  only  on  account  of  lack  of 
blush  or  red  color  due  to  varietal 
characteristics  shall  be  considered  as 
meeting  the  requirements  of  this 
subpart:  Provided  further.  That  during 
the  period  April  20,  1999  through 
October  31,  1999,  any  handler  may 
handle  nectarines  if  such  nectarines 
meet  "CA  Utility"  quality  requirements. 
The  term  "CA  Utility"  means  that  not 
more  than  40  percent  of  the  nectarines 
in  any  container  meet  or  exceed  the 
requirements  of  the  U.S.  No.  1  grade, 
except  that  when  more  than  30  percent 
of  the  nectarines  in  any  container  meet 
or  exceed  the  requirements  of  U.S.  No. 
1  grade,  the  additional  10  percent  shall 
have  non-scoreable  blemishes  as 
determined  when  applying  the  U.S. 
Standards  for  Grades  of  Nectarines;  and 
that  such  nectarines  are  mature  and  are: 


Table  1  To  Paragraph  (a)(1)(iv) 


Column  A  variety 


Alshir  Red , 

Apache  

April  Glo , 

Arm  King 

August  Glo 

August  Lion  .... 

August  Red 

Aurelio  Grand  . 
Autumn  Delight 
Autumn  Grand 

Big  Jim 

Bob  Grand  

Diamond  Jewet 
Diamond  Ray  .. 
Eartiglo 


Column  B 

maturity 

guide 


Table  1  To  Paragraph  (a)(1)(iv)— 
Continued 


Column  A  variety 


Eariy  Diamond 

Eariy  May  

Eariy  May  Grand  . 

Early  Red  Jim 

Eariy  Sungrand  .... 

Fairtane 

Fantasia 

Firebrite  

Flamekist  

Flaming  Red  

Flavor  GrarKJ  

Flavortop 

Flavortop  I  

Grand  Diamond  ... 

Independence 

July  Red  

June  Brite  

Juneglo 

Kay  Diamond 

King  Jim 

Kism  Grand  

Late  Le  Grand  

Late  Red  Jim 

Maybelle  

May  Diamond  

May  Fire  

Maygk) 

May  Grand 

May  Jim  

May  Kist 

May  Lion 

Mid  Glo 

Mike  Grand 

Moon  Grand  

Niagara  Grand  .... 

Pacific  Star 

P-R  Red 

Red  Diamond  

Red  Delight 

Red  Fred  

Red  Free  

Red  Glen  

Red  Glo  

Red  Grand 

Red  Jim  

Red  May  

Rio  Red  

Rose  Diamond  .... 

Royal  Delight 

Royal  Giant 

Royal  Glo 

Ruby  Diamond  .... 

Ruby  Grand 

Ruby  Sun  

Scariet  Red 

September  Grand 
September  Red  .. 

Sheri  Red  

Son  Red  

Spariding  June  .... 

Spari<ling  May 

Spart<ling  Red 

Spring  Bright 

Spring  Diamond  .. 

Spring  Red  

Star  Brite  

Summer  Beaut  ... 
Summer  Blush  .... 
Summer  Bright  ... 


Column  B 

maturity 

gukje 


J 

F 

H 

J 

H 

L 

J 

H 

L 

K 

G 

J 

K 

L 

H 

L 

I 

H 

L 

L 

J 

L 

J 

F 

I 

H 

H 

H 

I 

H 


H 


H 


Table  1  To  Paragraph  (a)(1)(iv)— 
Continued 


Column  A  variety 


Summer  Diamond 

Summer  Fire 

Summer  Grand 

Summer  Lion 

Summer  Red 

Summer  Star 

Sunburst  

Sun  Diamond 

Sunfre 

Sun  Grand 

Super  Star , 

Tasty  Gold , 

Tom  Grand  

Zee  Glo , 

Zee  Grand  


Column  B 

maturity 

gukje 


L 

L 

L 

L 

L 

G 

J 

I 

F 

G 

G 

H 

L 

J 

I 


NOTE:  Consult  with  the  Federal  or  Federal- 
State  Inspection  Service  Supervisor  for  the 
maturity  Quides  applicable  to  the  varieties  not 
listed  in  Table  1  of  this  paragraph. 


(4)  Any  package  or  container  of  Arctic 
Glo,  Arctic  Rose,  Arctic  Star,  Diamond 
Bright,  Early  May,  Juneglo,  Jime  Pearl, 
Kay  Glo,  May  Diamond,  May  Grand, 
May  Lion,  Prima  Diamond  IV,  Prima 
Diamond  VI,  Prima  Diamond  13,  Prince 
Jim,  Red  Delight,  Red  Glo,  Rose 
Dieunond,  Royal  Glo,  Sparkling  May, 
Star  Brite,  or  Zee  Grand  variety 
nectarines  unless: 
***** 

(6)  Any  package  or  container  of  Alshir 
Red,  Aha  Red,  Arctic  Pride,  Arctic 
Queen,  Arctic  Snow  (White  Jewel), 
Arctic  Sweet,  August  Glo,  August  Lion, 
August  Red,  August  Snow,  Autxunn 
Delight,  Big  Jim,  Brite  Pearl,  Crystal 
Rose,  Diamond  Ray,  Early  Red  Jim, 
Fairlane,  Fantasia,  Firebrite,  Fire  Pearl, 
Flame  Glo,  Flaming  Red,  Flavortop, 
Flavortop  I,  Grand  Diamond,  Grand 
Pearl,  Honey  Kist,  How  Red,  July  Red, 
Kay  Diamond,  King  Jim,  Late  Red  Jim, 
Mid  Glo,  Niagara  Grand,  P-R  Red,  Prima 
Diamond  DC,  Prima  Diamond  XVI,  Prima 
Diamond  XIX,  Prima  Diamond  XXTV, 
Red  Diamond,  Red  Glen,  Red  Jim,  Rio 
Red,  Royal  Giant,  Ruby  Diamond,  Ruby 
Pearl,  Scarlet  Red,  September  Red, 
Sparkling  June,  Sparkling  Red,  Spring 
Bright,  Spring  Diamond,  Spring  Red, 
Summer  Beaut,  Summer  Blush,  Summer 
Bright,  Sununer  Diamond,  Siunmer  Fire, 
Summer  Grand,  Summer  Lion,  Summer 
Red,  Sunburst,  Sim  Diamond,  Smmy 
Red,  Super  Star,  Terra  White,  Zee  Glo, 
or  491-48  variety  nectarines  imless: 


PART  917--FRESH  PEARS  AND 
PEACHES  GROWN  IN  CAUFORNIA 

4.  Section  917.442  is  amended  by: 
(A)  Revising  paragraph  (a)(3); 
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(B)  Revising  paragraph  (a)(4)(ii); 

(C)  Revising  TABLES  1  and  2  in 
paragraph  {a){4)(iv); 

(D)  Revising  paragraph  (a){9){i);  and 

(E)  Revising  paragraph  (d)  to  read  as 
follows: 

§  91 7.442    California  peach  container  and 
pack  regulation. 

(a)*   *  * 

(3)  Each  package  or  container  of 
peaches,  except  for  consumer  packages 
in  master  containers  and  consumer 
packages  mailed  directly  to  consumers, 
shall  bear  on  one  outside  end  in  plain 
sight'and  in  plain  letters  at  least  %  inch 
in  height  the  words  "U.S.  Matiwe"  or 
"US  MAT"  if  such  peaches  are  matine 
as  defined  in  the  United  States 
Standards  for  Grades  of  Peaches  (7  CFR 
51.1210  through  51.1223);  or  may 
instead  bear  on  one  outside  end  in  plain 
sight  and  in  plain  letters  at  least  3/8 
inch  in  height  the  words  "California 
Well  Matured"  or  "CA  WELL  MAT"  if 
such  peaches  are  well  mat\ired  as 

defined  in  §  917.459  of  this  part. 

(4]  *  *  * 

(ii)  The  size  of  peaches  in  molded 
forms  in  experimental  containers  and  in 
the  No.  22G  standard  lug  box  shall  be 
indicated  according  to  the  number  of 
such  peaches  when  packed  in  molded 
forms  in  the  No.  2  2D  standard  lug  box 
or  the  No.  32  standard  box  in 
accordance  with  the  requirements  of 
standard  pack,  such  as  "80  size,"  "88 
size,"  etc.,  along  with  the  count 
requirements  in  paragraph  (a)(4)(i)  of 
this  section. 
***** 

(iv)*  *  * 

Table  1.— Weight-Count  Stand- 
ards FOR  All  Varieties  of  Peach- 
es Packed  in  Loose-Filled  or 
Tight-Filled  Containers 


Column  B— Max- 

imum number  of 

peaches  in  16- 

pound  sample  ap- 

Column A— Tray  pack 
size  designation 

plicable  to  vari- 
eties specified  in 
paragraphs- 

(a)  2)(ii).  (a)(3)(ii), 

(a)  4)(ii),  (a)(5)(ii), 

and  (b)(3)  of    . 

§917.459 

96 : 

96 

88 

92 

84 

83 

80 

76 

72 

69 

70 

65 

64 

57 

60 

51 

56 

47 

54 ; 

44 

50 

39 

48 

35 

Table  1.— Weight-Count  Stand- 
ards FOR  All  Varieties  of  Peach- 
es Packed  in  Loose-Filled  or 
Tight-Filled  Containers— Contin- 
ued 


Column  B — Max- 

imum number  of 

peaches  in  16- 

pound  sample  ap- 

Column A— Tray  padc 
size  designation 

plicable  to  vari- 
eties specified  in 
paragraphs 

(a)(2Hii),  (aK3)(ii). 
{a)(4)(ii),  (a)(5)(ii). 

and  (b)(3)  of 

§917.459 

44 

33 

42 

31 

40 

30 

36 

27 

34 „ 

25 

32 

23 

30 

21 

Table  2.— Weight-Count  Stand- 
ards for  All  Varieties  of  Peach- 
es Packed  in  Loose-Filled  or 
Tight-Filled  Containers 


Column  A — Tray  pacic  size  des- 
ignation 


96 
88 
84 
80 
72 
70 
64 
60 
56 
54 
50 
48 
44 
42 
40 
36 
34 
32 
30 


Column  B — 


96 
83 
79 
73 
64 
59 
53 
46 
45 
43 
39 
35 
33 
31 
30 
27 
25 
23 
21 


1  Maximum  number  of  peaches  in  16-pound 
sample  applicable  to  varieties  specified  in 
paragraphs  (a)(6)(ii)  and  (c)(3)  of  §917.459 


(9)  *   *   * 

(i)  The  number  of  individual 
consumer  packages,  the  net  weight  of 
each  consiuner  package,  and  the  size 
description  of  the  contents:  Provided, 
That  when  consumer  packages  of 
different  sizes  of  peaches  are  contained 
in  a  master  container,  the  size 
description  of  the  contents  shall 
indicate  the  minimum  size  contained 
therein,  using  the  terms  "Minimum  size 
60  and  larger,"  or  "Minimum  size  70 
and  larger,"  etc.,  as  applicable. 


(d)  During  the  period  April  20, 1999 
through  November  23, 1999,  each 
container  or  package  when  packed  with 
peaches  meeting  "CA  Utility"  quality 
requirements,  shall  bear  the  words  "CA 
Utility,"  along  with  all  other  required 
container  markings,  in  letters  at  least  ^/s 
inch  in  height  on  the  visible  display 
panel.  Consumer  bags  or  packages  mtist 
also  be  clearly  marked  on  the  consumer 
bags  or  packages  as  "CA  Utility,"  along 
with  other  required  markings,  in  letters 
at  least  Va  inch  in  height. 

5.  Section  917.459  is  amended  by: 

(A)  Revising  the  introductory  text  of 
paragraph  (a)(1); 

(B)  Removing  TABLE  1  in  paragraph 
(a)(l)(i); 

(C)  Revising  TABLE  1  TO 
PARAGRAPH  (a)(l)(iv);  and 

(D)  Revising  the  introductory  text  of 
paragraphs  (a)(3),  (a)(5),  and  (a)(6)  and 
adding  paragraph  (a)(4)  introductory 
text  to  read  as  follows: 

§  91 7.459    Caiifomia  peach  grade  and  size 
regulation. 

(a)  *  *  * 

(1)  Any  lot  or  package  or  container  of 
any  variety  of  peaches  unless  such 
peaches  meet  die  requirements  of  U.S. 
No.  1  grade:  Provided,  That  an 
additional  25  percent  tolerance  shall  be 
permitted  for  fruit  with  open  sutures 
which  are  damaged,  but  not  seriously 
damaged:  Provided  further,  That  during 
the  period  April  20,  1999  through 
November  23, 1999,  any  handler  may 
handle  peaches  if  such  peaches  meet 
"CA  Utility"  quality  requirements.  The 
term  "CA  Utility"  means  that  not  more 
than  40  percent  of  the  peaches  in  any 
container  meet  or  exceed  the 
requirements  of  the  U.S.  No.  1  grade, 
except  that  when  more  than  30  percent 
of  the  peaches  in  any  container  meet  or 
exceed  the  requirements  of  U.S.  No.  1 
grade,  the  additional  10  percent  shall 
have  non-scoreable  blemishes  as 
determined  when  applying  the  U.S. 
Standards  for  Grades  of  Peaches;  and 
that  such  peaches  are  mature  and  are: 
***** 

(iv)*  *  * 

Table  1  To  Paragraph  (a)(1)(iv) 


Column  A — variety 


Ambercrest  

Angelus 

August  Lady 

August  Sun 

Autumn  Crest  

Autumn  Gem  

Autumn  Lady  

Autumn  Rose 

Belmont  (Fairmont) 


Column 
B— matu- 
rity guide 
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Table  1  To  Paragraph  (a)(1)(iv)— 
Continued 


Table  1  To  Paragraph  (a)(1)(iv)— 
Continued 


Column  A— variety 


Berenda  Sun  

Blum's  Beauty  

Cal  Red  

Carnival  ~ « 

Cassie _. 

Coronet 

Crimson  Lady 

Crown  Princess  

David  Sun 

Diamond  Princess 

Earty  Delight  

Eariy  Elegant  Lady 

Earty  May  Crest 

Earty  O'Henry 

Earty  Top 

Elberta  

Elegant  Lady  

Fairtime 

Fancy  Lady 

Fay  Ell)erta 

Fayette 

Fire  Red 

First  Lady 

Flamecrest 

Flavorcrest 

Flavor  Queen 

Flavor  Red 

FrEUiciscan 

Goldcrest  

Golden  Crest 

Golden  Lady 

Honey  Red 

John  Henry 

July  Elberta 

June  Lady -.... 

June  Pridis  

June  Sun  

Kern  Sun  

Kingscrest 

Kings  Lady 

Kings  Red 

Lacey  

Lady  Sue  

Mary  Anne 

May  Crest  , 

May  Sun  

Merrill  Gem , 

Merrill  Gemfree 

O'Henry  

Pacifica 

Parade , 

Pat's  Pride 

Prima  Gattie  8 

Prima  Lady 

Queencrest 

Ray  Crest  

Red  Cal  

Red  Dancer  (Red  Boy) 

Redhaven  

Red  Lady _ 

Redtop 

Regina  

Rich  Lady  

Rich  May  „ 

Rich  Mike 

Rio  Oso  Gem  

Royal  Lady  

Royal  May  _ 

Ruby  May  


Column 
B— matu- 
rity guide 


I 

H 

E 
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Column  A— variety 


Ryan  Sun  

Scariet  Lady  

September  Sun 

Siena  Crest 

Sierra  Lady 

Sparitle  

Springcrest  

Spring  Lady 

Springold 

Sugar  Lady 

Summer  Lady  .. 

Summerset  

Suncrest  

Sweet  Scariet  .. 

Topcrest 

Tra  Zee 

Willie  Red  ........ 

Zee  Lady  


Column 
B — matu- 
rity guide 


H 


6 

H 

D 

J 

L 

I 

G 

J 

H 

J 

G 

L 


Note:  Consult  with  the  Federal  or  Federal- 
State  Inspection  Sennce  Supervisor  for  the 
maturity  guides  applicable  to  the  varieties  not 
listed  in  \atAe  1  of  this  paragraph. 


(3)  Any  package  or  container  of 
Goldcrest,  Super  Rich,  or  Topcrest 
variety  peaches  unless: 

*  *        *        *   •     » 

(4)  Any  package  or  container  of  Snow 
Dance  variety  peaches  imless: 

•  •        «        *        * 

(5)  Any  package  or  container  of 
Babcock,  Crimson  Lady,  Crown 
Princess,  David  Sim,  Early  May  Crest, 
Flavorcrest,  Golden  Crest,  June  Lady, 
Kern  Sun,  May  Crest,  May  Sun,  Merrill 
Gemfiree,  Pink  Rose,  Prima  Peach  IV, 
Queencrest,  Ray  Crest,  Redtop,  Rich 
May,  Rich  Mike,  Snow  Brite, 
Springcrest,  Spring  Lady,  Spring  Snow, 
Sugar  May,  Sweet  Scarlet,  or  White 
Dream  variety  of  peaches  unless: 
***** 

(6)  Any  package  or  container  of 
Amber  Crest,  August  Lady,  Autumn 
Flame,  Autunm  Lady,  Autumn  Rose,  Cal 
Red,  Carnival,  Cassie,  Champagne, 
Diamond  Princess,  Early  Elegant  Lady, 
Early  O'Hemy,  Elegant  Lady,  Fairtime, 
Fancy  Lady,  Fay  Elberta,  Flamecrest, 
John  Henry,  June  Pride,  Kaweah,  Kings 
Lady,  Lacey,  Late  Ito  Red,  Madonna 
Sim,  Morning  Lord,  O'Henry,  Prima 
Gattie,  Prima  Peach  13.  Prima  Peach  20, 
Prima  Peach  23,  Red  Dancer,  Rich  Lady, 
Royal  Lady,  Ryan  Sun,  Saturn  (Donut), 
Scarlet  Snow,  September  Snow, 
September  Sun,  Sierra  Lady,  Snow 
Diamond,  Snow  Giant,  Snow  King, 
Sparkle,  Sprague  Last  Chance,  Sugar 
Giant,  Sugar  Lady,  Summer  Lady, 
Summer  Sweet,  Summer  Zee,  Suncrest, 
Tra  Zee,  Vista,  White  Lady,  Yukon  King, 


Zee  Lady,  or  1-01-505  variety  of 
peaches  unless: 

***** 

Dated:  April  14, 1999. 
Robert  C  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

IFR  Doc.  99-9678  Filed  4-14-99;  1:28  pm) 
BUJJNQ  code  341(MI2-P 


DEPARTMENT  OF  AGRICULTURE 
Agricuiturai  Marketing  Service 
7  CFR  Part  107» 
Milk  in  the  Iowa  Marketing  Area 

CFR  Correction 

In  Title  7  of  the  Code  of  Federal 
Regulations,  parts  1000  to  1199,  revised 
as  of  Jan.  1, 1998,  pajge  611,  §  1079.7(b) 
is  corrected  by  revising  "30  percent"  to 
read  "20  percent". 

[PR  Doc.  99-55514  Filed  4-16-99;  8:45  am) 
BtLUNG  CODE  1S05-01-P 

DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Comptroller  of  the 
Currency 

12  CFR  Part  3 
[Docket  No.  99-04] 
RIN  1557-AB14 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parte  208  and  225 

[Regulations  H  and  Y;  Docket  No.  R-0996] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFRPart325 
RIN  3064-AC14 

Risk-Based  Capital  Standards:  Market 
Risk 

AGENCIES:  OfRce  of  the  Comptroller  of 

the  Currency,  Treasury;  Board  of 

Governors  of  the  Federal  Reserve 

System;  and  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Joint  final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  and  the  Federal  Deposit 
Insurance  Corporation  (FDIC) 
(collectively,  the  agencies)  are  adopting 
as  a  final  nile  an  interim  rule  amending 
their  respective  risk-based  capital 
standards  for  market  risk  applicable  to 
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certain  banks  and  bank  holding 
companies  with  significant  trading 
activities.  The  interim  rule  implemented 
a  revision  to  the  Basle  Accord  adopted 
in  1997.  Prior  to  the  revision,  an 
institution  that  measured  specific  risk 
with  an  internal  model  that  adequately 
measured  such  risk  was  siibject  to  a 
minimum  capital  charge.  An 
institution's  capital  charge  for  specific 
risk  had  to  be  at  least  as  large  as  50 
percent  of  a  specific  risk  charge 
calculated  using  the  standardized 
approach.  The  rule  will  finalize  the 
interim  rule,  which  reduced  regulatory 
burden  for  institutions  with  qualifying 
internal  models  because  they  no  longer 
must  calculate  a  standardized  specific 
risk  capital  charge. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  July  1, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
OCC:  Margot  Schwadron,  Risk  Expert 
(202/874-5070),  Amrit  Sekhon,  Risk 
Specialist  (202/874-5070).  Capital 
Policy  Division;  or  Ronald 
Shimabukuro,  Senior  Attorney  (202/ 
874-5090),  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  S.W.,  Washington,  DC  20219. 

Board:  James  Houpt,  Deputy 
Associate  Director  (202/452-3358), 
Barbara  Bouchard,  Manager  (202/452- 
3072),  T.  Kirk  Odegard,  Financial 
Analyst  (202/530-6225),  Division  of 
Banking  Supervision;  or  Stephanie 
Martin,  Senior  Counsel  (202/452-3198), 
Mark  E.  Van  Der  Weide.  Attorney  (202/ 
452-2263),  Legal  Division.  For  the 
hearing  impaired  only, 
Telecommimication  Device  for  the  Deaf 
(TDD),  Diane  Jenkins  (202/452-3544), 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
N.W..  Washington,  DC  20551. 

FDIC:  William  A.  Stark,  Assistant 
Director  (202/898-6972),  Miguel 
Browne,  Manager  (202/898-6789),  John 
J.  Feid,  Chief  (202/898-8649),  Division 
of  Supervision;  for  legal  issues,  Jamey 
Basham,  Counsel  (202/898-7265),  Legal 
Division,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  N.W., 
Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  agencies'  risk-based  capital 
standards  are  based  upon  principles 
contained  in  the  July  1988  agreement 
entitled  "International  Convergence  of 
Capital  Measurement  and  Capital 
Standards"  (Accord).  The  Accord, 
developed  by  the  Basle  Committee  on 
Banking  Supervision  (Basle  Committee) 
and  endorsed  by  the  central  bank 
governors  of  the  Group  of  Ten  (G-10) 


countries  (G-10  Governors),  provides  a 
framework  for  assessing  an  institution's 
capital  adequacy  by  weighting  its  assets 
and  off-balance  sheet  exposures  on  the 
basis  of  general  counterparty  credit 
risk.'  hi  December  1995,  the  G-10 
Governors  endorsed  the  Basle 
Committee's  amendment  to  the  Accord 
(effective  by  year-end  1997)  to 
incorporate  a  measure  for  exposure  to 
market  risk  (market  risk  amendment) 
into  the  capital  adequacy  assessment. 
On  September  6, 1996,  the  agencies 
issued  revisions  to  their  risk-based 
capital  standards  implementing  the 
Basle  Committee's  market  risk 
amendment  (market  risk  rules)  (61  FR 
47358).  In  September  1997,  the  Basle 
Committee  modified  the  market  risk 
amendment  and  on  December  30, 1997, 
the  agencies  issued  an  interim  rule 
implementing  that  modification  (62  FR 
68064). 

Under  the  agencies'  market  risk  rules, 
banks  and  baiik  holding  companies 
(institutions)  vdth  significant  trading 
activities  must  measure  and  hold  capital 
for  exposure  to  both  general  market  risk 
and  specific  risk.  General  market  risk 
refers  to  changes  in  the  market  value  of 
on-and  off-balance-sheet  items  resulting 
from  broad  market  movements  in 
interest  rates,  equity  prices,  foreign 
exchange  rates,  and  commodity  prices. 
An  institution  must  measure  its  general 
market  risk  using  its  internal  risk 
measurement  model,  subject  to  certain 
qualitative  and  quantitative  criteria,  to 
calculate  a  capital  charge  based  on  the 
model-determined  value-at-risk  (VAR).^ 

Specific  risk  refers  to  changes  in  the 
market  value  of  individual  debt  and 
equity  positions  in  a  trading  portfolio 
due  to  factors  other  than  broad  market 
movements.  Under  the  agencies'  market 
risk  rules,  an  institution  may  measure 
its  specific  risk  by  using  either  the 
standardized  approach '  or  its  own 
internal  model,  if  the  institution  can 


'  The  G-10  countries  are  Belgium,  Canada, 
France,  Germany,  Italy,  Japan,  Netherlands, 
Sweden,  Switzerland,  the  United  Kingdom,  and  the 
United  States.  The  Basle  Committee  is  comprised  of 
representatives  of  the  central  banks  and  supervisory 
authorities  from  the  G-10  countries  and 
Luxembourg. 

2  The  VAR-based  capital  charge  is  the  higher  of 
(i)  the  previous  day's  VAR  measure,  or  (ii)  the 
average  of  the  daily  VAR  measures  for  each  of  the 
preceding  60  business  days  multiplied  by  a  factor 
of  three.  Beginning  no  later  than  one  year  after 
becoming  subject  to  the  market  risk  rules,  an 
institution  is  required  to  backtest  its  internal  model. 
An  institution  may  be  required  to  apply  a  higher 
multiplication  factor,  up  to  a  factor  of  four,  based 
on  backtesting  results. 

'  The  standardized  approach  applies  a  risk- 
weighting  process  developed  by  the  Basle 
Committee  to  individual  financial  instruments. 
Under  this  approach,  debt  and  equity  instruments 
in  the  institution's  trading  account  are  assessed  a 
category-based  fixed  capital  charge. 


demonstrate  to  the  appropriate  banking 
agency  that  the  model  adequately 
measures  specific  risk.  When  the 
agencies  initially  adopted  the  market 
risk  rules,  an  institution  using  its 
internal  model  to  measure  specific  risk 
was  required  to  hold  capital  for  specific 
risk  equal  to  at  least  50  percent  of  the 
specific  risk  charge  calculated  using  the 
standardized  approach  (the  minimum 
specific  risk  charge).  If  the  portion  of  the 
institution's  VAR  attributable  to  specific 
risk  did  not  equal  the  minimum  specific 
risk  charge,  the  institution's  VAR-based 
capital  charge  was  subject  to  an  add-on 
charge  of  the  difference  between  the 
two.  In  practice,  this  required  an 
institution  employing  an  internal  model 
to  measure  specific  risk  to  also  calculate 
the  specific  risk  charge  using  the 
standardized  approach. 

When  the  agencies  included  the 
minimum  specific  risk  charge  as  part  of 
the  market  risk  rules,  they  recognized 
that  dual  calculations  of  specific  risk — 
that  is,  calculating  specific  risk  with 
internal  models  as  well  as  using  the 
standardized  approach  to  establish  the 
minimum  specific  risk  charge — would 
be  burdensome.  However,  the  agencies' 
decision  to  include  the  minimum 
specific  risk  charge  was  consistent  with 
the  Basle  Committee's  belief  that  a 
minimum  charge  was  necessary  to 
ensure  that  modeling  techniques  for 
specific  risk  adequately  measured  that 
risk.  After  the  Basle  Committee  adopted 
the  market  risk  amendment,  many 
institutions  improved  their  modeling 
techniques  and,  in  particular,  their 
modeling  of  specific  risk.  Recognizing 
these  improvements,  in  September  1997 
the  Basle  Committee  decided  to 
eliminate  the  use  of  the  minimum 
specific  risk  charge  and  the  burden  of  a 
separate  calculation.  The  Basle 
Committee  revised  the  market  risk 
amendment  so  that  an  institution  using 
a  valid  internal  model  to  measure 
specific  risk  could  use  the  VAR 
measures  generated  by  the  model 
without  comparing  the  model-generated 
results  to  the  minimum  specific  risk 
charge  calculated  under  the 
standardized  approach."*  The  revisions 
specified  that  the  specific  risk  elements 
of  internal  models  would  be  assessed 
consistently  with  the  assessment  of  the 
general  market  risk  elements  of  such 
models  through  backtesting  and  review 
by  the  relevant  agency. 

To  implement  this  revision  to  the 
market  risk  amendment,  the  agencies 


*The  revisions  are  described  in  the  Committee's 
document  entitled  "Explanatory  Note:  Modification 
of  th;  Rasle  Capital  Accord  of  luly  1988,  as 
Amended  January  1996"  and  is  available  through 
the  Board's  and  the  CXX's  Freedom  of  Information 
Office  and  the  FDIC's  Public  Information  C«iter. 
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issued  an  interim  rule  with  a  request  for 
comment  (62  FR  68064)  in  December 
1997.  As  discussed  in  the  interim  rule, 
the  agencies  found  sufficient  good  cause 
to  make  the  amendments  effective 
immediately,  without  prior  opportimity 
for  public  comment  or  a  delayed 
effective  date.  The  interim  rule  applied 
only  to  the  calculation  of  specific  risk 
under  the  market  risk  rules,  and  all 
other  aspects  of  the  market  risk  rules 
remained  unchanged. 

n.  Comments  Received 

The  agencies  received  a  total  of  three 
public  comments  on  the  interim  rule 
(two  from  industry  trade  associations 
and  one  frt)m  a  financial  institution).  All 
three  commenters  supported  the  interim 
rule,  primarily  because  of  its  reduction 
of  regulatory  burden.  None  of  the 
commenters  suggested  any  changes  to 
the  interim  rule. 

m.  Final  Rule 

The  agencies  are  adopting  in  final 
form,  without  substantive  change,  the 
interim  rule  eliminating  the  requirement 
that  when  an  institution  measures 
specific  risk  using  its  internal  model, 
the  total  capital  charge  for  specific  risk 
must  equal  at  least  50  percent  of  the 
standard  specific  risk  capital  charge. 
This  final  rule  does  not  apply  to 
institutions  that  use  the  standardized 
method  to  calculate  specific  risk. 

For  those  institutions  using  internal 
models  to  calculate  their  specific  risk 
charges,  the  agencies  will  continue  to 
review  the  internal  models  to  determine 
whether  or  not  they  adequately  measure 
specific  risk.  In  reviewing  these  internal 
models,  the  agencies  will  evaluate  the 
extent  to  which  the  internal  models 
adequately  capture  idiosyncratic  price 
variations  of  debt  and  equity 
instruments  due  to  circiunstances 
unique  to  the  issuer,  as  well  as  the 
instruments'  exposure  to  event  and 
default  risk.  In  order  to  capture  specific 
risk  adequately,  an  institution's  internal 
model  must  explain  the  historical  price 
variation  in  the  portfolio.  Internal 
models  must  also  be  sensitive  to 
changes  in  portfolio  concentrations 
(both  magnitude  and  changes  in 
composition),  and  require  additional 
capital  for  greater  concentrations.  The 
agencies  likewise  will  take  into  accoimt 
whether  an  internal  model  is  sensitive 
to  an  adverse  environment.  If  an 
institution's  internal  model  adequately 
captures  specific  risk,  the  institution 
may  base  its  specific  risk  capital  charge 
on  the  internal  model's  estimates. 

If  an  institution's  internal  model  does 
not  adequately  measure  specific  risk, 
the  institution  must  continue  to 
calculate  the  standard  specific  risk 


capital  charge  and  add  that  charge  to  its 
VAR-based  capital  charge  for  general 
market  risk  to  produce  its  total 
regulatory  capital  requirement  for 
market  risk.  If  an  institution's  internal 
model  adequately  addresses 
idiosyncratic  risk  but  does  not 
adequately  capture  all  other  aspects  of 
specific  risk,  including  event  and 
default  risk,  the  institution  may  use  its 
internal  model  to  calculate  specific  risk, 
but  it  will  have  a  "specific  risk  add-on." 
The  specific  risk  add-on  may  be 
calculated  using  either  one  of  two 
approaches,  both  of  which  have  the 
effect  of  subjecting  the  modeled  specific 
risk  to  a  minimum  multiplier  of  four.' 

Under  the  first  approach,  an 
institution  whose  internal  model  is  able 
to  separate  its  VAR  measure  into  general 
market  risk  and  specific  risk 
components  must  use  as  its  measure  for 
market  risk  the  total  VAR-based  capital 
charge  (typically  three  times  tl^e  internal 
model's  general  and  specific  risk 
measure),  plus  an  add-on  consisting  of 
the  isolated  specific  risk  component  of 
the  VAR  measure.  Under  the  second 
approach,  an  institution  whose  internal 
model  does  not  separately  identify  the 
specific  and  general  market  risk 
components  of  its  VAR  measure  must 
use  as  its  measure  for  market  risk  the 
total  VAR-based  capital  charge,  plus  an 
add-on  consisting  of  the  VAR  measures 
of  the  subportfolios  of  debt  and  equity 
positions  that  contain  specific  risk.  An 
institution  using  the  second  approach 
may  not  alter  its  subportfolio  structures 
for  the  sole  purpose  of  decreasing  its 
VAR  measure. 

An  institution  using  its  internal 
model  for  specific  risk  capital  purposes 
must  backtest  the  model  to  assess 
whether  the  model  accurately  explains 
observed  price  variations  arising  from 
both  general  market  risk  and  specific 
risk.  To  assist  in  internal  model 
validation,  the  institution  should 
perform  backtests  on  its  traded  debt  and 
equity  subportfolios  that  contain 
specific  risk.  The  institution  should 
conduct  these  backtests  with  the 
understanding  that  subportfolio 
backtesting  is  a  productive  mechanism 
for  assuring  that  instruments  with 
higher  levels  of  specific  risk,  especially 
event  or  default  risk,  are  modeled 
accinately.  If  subportfolio  backtests 
indicate  an  unacceptable  internal 


'  The  multiplier  applicable  to  the  modeled 
general  market  risk  elements  will  not  be  affected. 
Thus,  the  multiplier  for  general  market  risk  will 
continue  to  be  three,  unless  a  higher  multiplier  is 
indicated  by  virtue  of  the  institution's  backtesting 
results  for  general  market  risk,  or  unless  no 
multiplier  is  applied  because  the  previous  day's 
VAR  for  general  market  risk  is  higher  than  the  60- 
day  average  times  the  multiplier. 


model,  especially  for  unexplained  price 
variation  that  may  be  arising  from 
specific  risk,  the  institution  should  take 
immediate  action  to  improve  the 
internal  model  and  ensure  that  it  has 
sufficient  capital  to  protect  against 
associated  risks. 

The  agencies  expect  institutions  to 
continue  improving  their  internal 
models,  particiUarly  with  respect  to 
measming  event  and  default  risk  for 
traded  debt  and  equity  instruments.  The 
agencies  intend  to  work  with  the 
industry  in  these  efforts  and  believe 
that,  over  time,  market  standards  for 
measuring  event  and  default  risk  will 
emerge.  As  individual  modeling 
methods  are  improved  and  become 
accepted  vtdthin  the  industry  as  effective 
measurement  techniques  for  event  and 
default  risk,  the  agencies  will  consider 
permitting  such  models  to  be  applied 
without  any  add-on  charge.  The  Basle 
Committee  may  issue  general  guidance 
for  capturing  event  and  default  risk  for 
trading  book  instruments.  Until  such 
time  as  standards  for  measuring  event 
and  default  risk  are  established  within 
the  industry,  the  agencies  intend  to 
cooperate  with  each  other  and 
commimicate  extensively  with  other 
international  supervisors  to  ensure  that 
the  market  risk  capital  requirements  are 
implemented  in  an  appropriate  and 
consistent  manner. 

IV.  Changes  From  the  Interim  Rule 

In  adopting  the  final  rule,  the  Board 
and  FDIC  made  certain  wording 
changes.  These  changes  do  not  alter  the 
effect  or  substance  of  the  final  rule,  and 
only  conform  or  clarify  the  language. 

First,  both  the  Board  and  the  FDIC 
changed  their  language  which  states  that 
a  bank  that  incorporates  specific  risk 
into  its  internal  model  but  fails  to 
demonstrate  that  its  internal  model 
adequately  measures  all  aspects  of 
specific  risk  may  use  its  internal  model 
to  calculate  specific  risk  subject  to  a 
"specific  risk  add-on."  This  change  was 
made  to  make  the  agencies'  language 
more  consistent.  Second,  the  Board  and 
the  FDIC  conformed  their  definition  of 
"specific  risk"  to  be  more  consistent 
with  the  OCC's  language.  Third,  the 
FDIC  has  changed  paragraph  (c)  of 
Appendix  C  of  Part  325  Section  5  to 
clarify  that,  when  an  institution  models 
the  specific  risk  of  either  its  covered 
debt  positions  or  its  covered  equity 
positions,  but  not  both  components,  the 
capital  treatment  specified  for  modeled 
specific  risk  will  apply  as  to  the 
modeled  component,  and  the 
standardized  approach  will  apply  as  to 
the  non-modeled  component.  The  add- 
on charge  urill  consist  of  the  specific 
risk  charge  determined  imder  the 
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standardized  approach  for  the  non- 
modeled  component,  plus  the  specific 
risk  add-on,  if  any,  for  the  modeled 
component  (because  the  model  does  not 
adequately  measure  event  and  default 
risk).  The  FDIC's  change  in  this  regard 
is  technical.  The  language  of  the  interim 
rule  also  effectuated  this  approach,  but 
the  changes  make  it  clearer  to  the 
reader. 

V.  Regulatory  Flexibility  Act  Analysis 

Piu^uant  to  section  603  of  the 
Regulatory  Flexibility  Act  (RFA),  RFA 
does  not  apply  if  any  agency  is  not 
required  to  issue  a  Notice  of  Proposed 
Rulemaking.  Nevertheless,  the  agencies 
have  considered  the  impact  of  this  final 
rule  and  determined  that  it  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
The  final  rule  will  rarely,  if  ever,  apply 
to  small  entities.  Moreover,  this  finsd 
rule  reduces  regulatory  burden,  by 
eliminating  the  need  for  institutions  that 
model  specific  risk  to  make  dual 
calculations  under  the  standardized 
approach  in  order  to  determine  their 
minimum  specific  risk  charge. 

VI.  Paperwork  Reduction  Act 

The  agencies  have  determined  that 
the  final  nde  does  not  involve  a 
collection  of  information  pursuant  to 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Vn.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  (Title  fi.  Pub.  L.  1004-121) 
provides  generally  for  agencies  to  report 
rules  to  Congress  for  review.  The 
reporting  requirement  is  triggered  when 
a  federal  agency  issues  a  final  rule. 
Accordingly,  the  agencies  filed  the 
appropriate  reports  with  Congress  as 
required  by  SBREFA. 

The  Office  of  Management  and  Budget 
has  determined  that  these  final  rules  do 
not  constitute  "major  rules"  as  defined 
by  SBREFA. 

Vm.  OCC  Executive  Order  12866 
Determination 

The  OCC  has  determined  that  the 
final  rule  does  not  constitute  a 
"significant  regulatory  action"  for  the 
piupose  of  Executive  Order  12866. 

K.  OCC  Unfimded  Mandates  Reform 
Act  of  1995  Determination 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (Unfunded  Mandates  Act) 


requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  this  final 
rule  eliminates  the  minimiun  specific 
risk  charge  for  institutions  that  use 
internal  models  that  adequately  capture 
specific  risk.  The  effect  of  this  final  rule 
is  to  reduce  regidatory  biuden  by  no 
longer  requiring  institutions  to  make 
dual  calculations  under  both  the 
institution's  internal  model  and  the 
standardized  specific  risk  model.  The 
OCC  therefore  has  determined  that  the 
effect  of  the  final  rule  on  national  banks 
as  a  whole  will  not  result  in 
expenditures  by  State,  local,  or  tribal 
governments  or  by  the  private  sector  of 
$100  million  or  more.  Accordingly,  the 
OCC  has  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  the  regulatory  alternatives 
considered. 

X.  FDIC  Assessment  of  Impact  of 
Federal  Regulation  on  Families 

The  FDIC  has  determined  that  this 
final  rule  will  not  affect  family  well- 
being  within  the  meaning  of  section  654 
of  the  Treasury  and  General 
Government  Appropriations  Act  of  1999 
(Pub.  Law  105-277). 

List  of  Subjects 

12  CFR  Part  3 

Administrative  practice  and 
procedure,  Capital,  National  banks. 
Reporting  and  recordkeeping  * 

requirements.  Risk. 

12  CFR  Part  208 

Accounting,  Agricultme,  Banks, 
banking.  Confidential  business 
information.  Crime,  Ciurency,  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements. 
Securities. 

12  CFR  Part  225 

Administrative  practice  and 
procedure,  Banks,  banking.  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements,  Seciuities. 

12  CFR  Part  325 

Bank  deposit  insurance,  Banks, 
banking.  Capital  adequacy,  Reporting 
and  recordkeeping  reqiiirements. 


Savings  associations.  State  non-member 
banks. 

Authority  and  Issuance 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  I 

For  the  reasons  set  out  in  the  joint 
preamble,  the  OCC's  portion  of  the  joint 
interim  rule  with  request  for  comment 
amending  12  CFR  part  3  titled  Risk- 
Based  Capital  Standards:  Market  Risk, 
published  on  December  30, 1997,  at  62 
FR  68067  is  adopted  as  final  without 
change. 

Dated:  March  24. 1999. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

Federal  Reserve  System 

12  CFR  Chapter  II 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board's  portion  of  the 
joint  interim  rule  vrith  request  for 
comment,  amending  12  CFR  parts  208 
and  225,  published  on  December  30, 
1997,  at  62  FR  68067  is  adopted  as  final 
with  the  following  changes: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  24.  36.  92a,  93a. 
248(a),  248(c),  321-338a,  371d,  461,  481-486, 
601.  611. 1814, 1816, 1818, 1823(j),  1828(o), 
18310. 1831p-l.  1831r-l,  1835a,  1882,  2901- 
2907,  3105,  3310,  3331-3351,  and  3906- 
3909:  15  U.S.C.  78b,  781(b),  781(g),  781(i), 
78o-4{c)(5).  78q,  78q-l,  and  78w;  31  U.S.C. 
5318;  42  U.S.C.  4012a,  4104a.  4104b,  4106, 
and  4128. 

2.  In  appendix  E  to  part  208,  the 
appendix  heading  is  revised  to  read  as 
follows: 

Appendix  E  to  Part  208— Capital 
Adequacy  Guidelines  for  State  Member 
Banks;  Market  Risk  Measure 

3.  In  appendix  E  to  part  208,  section 
2.,  paragraph  (b)(2)  is  revised  to  read  as 
follows: 


Section  2.  Definitions 

***** 

(b)*  *  * 

(2)  Specific  risk  means  changes  in  the 
market  value  of  specific  positions  due  to 
factors  other  than  broad  market  movements 
and  includes  event  and  default  risk  as  well 
as  idiosyncratic  variations. 
***** 

4.  In  Appendix  E  to  part  208,  section 
5.,  paragraphs  (a),  (b),  and  the 
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introductory  text  of  paragraph  (c)  are 
revised  to  read  as  follows: 


Section  5.  Specific  Risk 

(a)  Modeled  specific  risk.  A  bank  may  use 
its  internal  model  to  measure  specific  risk.  If 
the  bank  has  demonstrated  to  the  Federal 
Reserve  that  its  internal  model  measures  the 
specific  risk,  including  event  and  default  risk 
as  well  as  idiosyncratic  variation,  of  covered 
debt  and  equity  positions  and  includes  the 
specific  risk  measures  in  the  VAR-based 
capital  charge  in  section  3(a)(2)(i)  of  this 
appendix,  then  the  bank  has  no  specific  risk 
add-on  for  purposes  of  section  3(a)(2)(ii)  of 
this  appendix.  The  model  should  explain  the 
historical  price  variation  in  the  trading 
portfolio  and  capture  concentration,  both 
magnitude  and  changes  in  composition.  The 
model  should  also  be  robust  to  an  adverse 
environment  and  have  been  validated 
through  backtesting  which  assesses  whether 
specific  risk  is  being  accurately  captured. 

(b)  Partially  modeled  specific  risk.  (1)  A 
bank  that  incorporates  specific  risk  in  its 
internal  model  but  fails  to  demonstrate  to  the 
Federal  Reserve  that  its  internal  model 
adequately  measures  all  aspects  of  specific 
risk  for  covered  debt  and  equity  positions, 
including  event  and  default  risk,  as  provided 
by  section  5(a),  of  this  appendix  must 
calculate  its  specific  risk  add-on  in 
accordance  with  one  of  the  following 
methods: 

(i)  If  the  model  is  susceptible  to  valid 
separation  of  the  V  AR  measure  into  a  specific 
risk  portion  and  a  general  market  risk 
portion,  then  the  specific  risk  add-on  is  equal 
to  the  previous  day's  specific  risk  portion. 

(ii)  If  the  model  does  not  separate  the  VAR 
measure  into  a  specific  risk  portion  and  a 
general  market  risk  portion,  then  the  specific 
risk  add-on  is  the  sum  of  the  previous  day's 
VAR  measures  for  subportfolios  of  covered 
debt  and  equity  positions  that  contain 
specific  risk. 

(2)  If  a  bank  models  the  specific  risk  of 
covered  debt  positions  but  not  covered  equity 
positions  (or  vice  versa),  then  the  bank  may 
determine  its  specific  risk  charge  for  the 
included  positions  under  section  3(a)  or 
5(b)(1)  of  this  appendix,  as  appropriate.  The 
specific  risk  charge  for  the  positions  not 
included  equals  the  standard  specific  risk 
capital  charge  under  paragraph  (c)  of  this 
section. 

(c)  Specific  risk  not  modeled.  If  a  bank 
does  not  model  specific  risk  in  accordance 
with  section  5(a)  or  5(b)  of  this  appendix, 
then  the  bank's  specific  risk  capital  charge 
shall  equal  the  standard  specific  risk  capital 
charge,  calculated  as  follows: 


PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818, 
1828(o),  18311, 1831p-l,  1843(c)(8),  1844(b), 
1972(1),  3106,  3108,  3310,  3331-3351.  3907, 
and  3909. 


2.  In  appendix  E  to  part  225,  the 
appendix  heading  is  revised  to  read  as 
follows: 

Appendix  E  to  Part  225— Capital 
Adequacy  Guidelines  for  Bank  Holding 
Companies:  Market  Risk  Measure 

3.  In  appendix  E  to  part  225,  section 
2.,  paragraph  (b)(2)  is  revised  to  read  as 
follows: 


Section  2.  Definitions 

***** 

(b)*  *  * 

(2)  Specific  risk  means  changes  in  the 
market  value  of  specific  positions  due  to 
factors  other  than  broad  market  movements 
and  includes  event  and  default  risk  as  well 
as  idiosyncratic  variations. 
***** 

4.  In  appendix  E  to  part  225,  section 
5.,  paragraphs  (a),  (b),  and  the 
introductory  text  of  paragraph  (c)  are 
revised  to  read  as  follows: 


Section  5.  Specific  Risk 

(a)  Modeled  specific  risk.  A  bank  holding 
company  may  use  its  internal  model  to 
measure  specific  risk.  If  the  organization  has 
demonstrated  to  the  Federal  Reserve  that  its 
internal  model  measures  the  specific  risk, 
including  event  and  default  risk  as  well  as 
idiosyncratic  variation,  of  covered  debt  and 
equity  positions  and  includes  the  specific 
risk  measures  in  the  VAR-based  capital 
charge  in  section  3(a)(2)(i)  of  this  appendix, 
then  the  organization  has  no  specific  risk 
add-on  for  purposes  of  section  3(a)(2)(ii)  of 
this  appendix.  The  model  should  explain  the 
historical  price  variation  in  the  trading 
portfolio  and  capture  concentration,  both 
magnitude  and  changes  in  composition.  The 
model  should  also  be  robust  to  an  adverse 
environment  and  have  been  validated 
through  backtesting  which  assesses  whether 
specific  risk  is  being  accurately  captured. 

(b)  Partially  modeled  specific  risk.  (1)  A 
bank  holding  company  that  incorporates 
specific  risk  in  its  internal  model  but  fails  to 
demonstrate  to  the  Federal  Reserve  that  its 
internal  model  adequately  measures  all 
eispects  of  specific  risk  for  covered  debt  and 
equity  positions,  including  event  and  default 
risk,  as  provided  by  section  5(a)  of  this 
appendix,  must  calculate  its  specific  risk 
add-on  in  accordance  with  one  of  the 
following  methods: 

(i)  If  the  model  is  susceptible  to  valid 
separation  of  the  VAR  measure  into  a  specific 
risk  portion  and  a  general  market  risk 
portion,  then  the  specific  risk  add-on  is  equal 
to  the  previous  day's  specific  risk  portion. 

(ii)  If  the  model  does  not  separate  the  VAR 
measure  into  a  specific  risk  portion  and  a 
general  market  risk  portion,  then  the  specific 
risk  add-on  is  the  sum  of  the  previous  day's 
VAR  measures  for  subportfolios  of  covered 
debt  and  equity  positions  that  contain 
specific  risk. 

(2)  If  a  bank  holding  company  models  the 
specific  risk  of  covered  debt  positions  but  not 


covered  equity  positions  (or  vice  versa),  then 
the  bank  holding  company  may  determine  its 
specific  risk  charge  for  the  included  positions 
under  section  5(a)  or  5(b)(1)  of  this  appendix, 
as  appropriate.  The  specific  risk  charge  for 
the  positions  not  included  equals  the 
standard  specific  risk  capital  charge  under 
paragraph  (c)  of  this  section. 

(c)  Specific  risk  not  modeled.  If  a  bank 
holding  company  does  not  model  specific 
risk  in  accordance  with  section  5(a)  or  5(b) 
of  this  appendix,  then  the  organization's 
specific  risk  capital  charge  shall  equal  the 
standard  specific  risk  capital  charge, 
calculated  as  follows: 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  April  7, 1999. 
Jennifier  J.  Johnson, 
Secretary  of  the  Board. 

Federal  Deposit  Insurance  Corporation 

12  CFR  Chapter  m 

For  the  reasons  set  forth  in  the  joint 
preamble,  FDIC's  portion  of  the  joint 
interim  final  rule  with  request  for 
conmient  amending  12  CFR  part  325, 
published  December  30, 1997,  at  62  FR 
66068  is  adopted  as  final  vrith  the 
following  changes: 

PART  325-CAPITAL  MAINTENANCE 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a).  1815(b), 
1816, 1818(a),  1818(b),  1818(c),  1818(t), 
1819(Tenth),  1828(c),  1828(d),  1828(i), 
1828(n),  1828(o),  18310, 1835,  3907,  3909, 
4808;  Pub.  L.  102-233. 105  Stat.  1761, 1789, 
1790  (12  U.S.C.  1831n  note);  Pub.  L.  102- 
242. 105  Stat.  2236,  2355,  2386  (12  U.S.C. 
1828  note). 

2.  In  appendix  C  to  part  325,  the 
appendix  heading  is  revised  to  read  as 
follows: 

Appendix  C  to  Part  325— Risk-Based 
Capital  for  State  Non-Member  Banks: 
Market  Risk 

3.  In  appendix  C  to  part  325,  section 
2.,  paragraph  (b)(2)  is  revised  to  read  as 
follows: 


Section  2.  Definitions 

*        *        *        *        * 

(b)  *  *  * 

(2)  Specific  risk  means  changes  in  the 
market  value  of  specific  positions  due  to 
factors  other  than  broad  market  movements 
and  includes  event  and  default  risk  as  well 
as  idiosyncratic  variations. 
***** 

4.  In  appendix  C  to  part  325,  section 
5.,  paragraphs  (a),  (b),  and  (c) 
introductory  text  are  revised  to  read  as 
follows: 
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Section  5.  Specific  Risk 

(a)  Modeled  specific  risk.  A  bank  may  use 
its  internal  model  to  measure  specific  risk.  If 
the  bank  has  demonstrated  to  the  FDIC  that 
its  internal  model  measures  the  specific  risk, 
including  event  and  default  risk  as  well  as 
idiosyncratic  variation,  of  covered  debt  and 
equity  positions  and  includes  the  specific 
risk  measiu^  in  the  VAR-based  capital  charge 
in  section  3(a)(2)(i)  of  this  appendix,  then  the 
bank  has  no  specific  risk  add-on  for  purposes 
of  section  3(a)(2)(ii]  of  this  appendix.  The 
model  should  explain  the  historical  price 
variation  in  the  trading  portfolio  and  capture 
concentration,  both  magnitude  and  changes 
in  composition.  The  model  should  also  be- 
robust  to  an  adverse  environment  and  have 
been  validated  through  backtesting  which 
assesses  whether  specific  risk  is  being 
accurately  captured. 

(b)  Add-on  charge  for  modeled  specific 
risk.  A  bank  that  incorporates  specific  risk  in 
its  internal  model  but  fails  to  demonstrate  to 
the  FDIC  that  its  internal  model  adequately 
measures  all  aspects  of  specific  risk  for 
covered  debt  and  equity  positions,  including 
event  and  default  risk,  as  provided  by  section 
5(a)  of  this  appendix,  must  calculate  the 
bank's  specific  risk  add-on  for  purposes  of 
section  3(a)(2)(ii)  of  this  appendix  as  follows: 

(1)  If  the  model  is  capable  of  valid 
separation  of  the  VAR  measure  into  a  specific 
risk  portion  and  a  general  market  risk 
portion,  then  the  specific  risk  add-on  is  equal 
to  the  previous  day's  specific  risk  portion. 

(2)  If  the  model  does  not  separate  the  VAR 
measure  into  a  specific  risk  portion  and  a 
general  market  risk  portion,  then  the  specific 
risk  add-on  is  the  sum  of  the  previous  day's 
VAR  measures  for  subportfolios  of  covered 
debt  and  equity  positions. 

(c)  Add-on  charge  if  specific  risk  is  not 
modeled.  If  a  bank  does  not  model  specific 
risk  in  accordance  with  paragraph  (a)  or  (b) 
of  this  section,  the  bank's  specific  risk  add- 
on charge  for  purposes  of  section  3(a)(2)(ii] 
of  this  appendix  equals  the  sum  of  the 
components  for  covered  debt  and  equity 
positions.  If  a  bank  models,  in  accordance 
with  paragraph  (a)  or  (b)  of  this  section,  the 
specific  risk  of  covered  debt  positions  but  not 
covered  equity  positions  (or  vice  versa),  then 
the  bank's  specific  risk  add-on  charge  for  the 
positions  not  modeled  is  the  component  for 
covered  debt  or  equity  positions  as 
appropriate: 
***** 

Dated  at  Washington,  D.C.  this  23rd  day  of 
March,  1999. 

By  order  of  the  Board  of  Directors. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

[FR  Doc.  9^9185  Filed  4-16-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  part  187 
[CGD  98-050] 

RIN2115-AD35 

Vessel  Identification  System;  Effective 
Date  Change 

agency:  Coast  Guard,  DOT. 
ACTION:  Interim  final  rule;  change  in 
effective  date. 

SUMMARY:  The  Coast  Guard  extends  the 
delay  of  the  effective  date  of  part  of  its 
regulations  establishing  the  vessel 
identification  system.  Subpart  D  of  these 
regulations  addressing  guidelines  for 
State  vessel  titling  systems  was  to 
become  effective  on  April  24, 1999.  The 
Coast  Guard  needs  more  time  to  study 
the  costs  and  benefits  of  other  possible 
regulatory  alternatives.  By  extending  the 
delay  in  the  effective  date  until  October 
24, 1999,  the  Coast  Guard  will  have 
more  time  to  develop  a  supplemental 
notice  of  proposed  rulemaking.  The 
remainder  of  the  regulation  is 
imaffected  by  this  notice. 
EFFECTIVE  DATES:  Effective  April  23, 
1999,  the  effective  date  of  subpart  D  of 
33  CFR  part  187  is  delayed  until 
October  24, 1999.  All  other  provisions 
of  the  interim  final  rule  that  became 
effective  on  April  24, 1996.  will  remain 
in  effect. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  regarding  this  change  of 
effective  date,  call  Ensign  Brian  Ly, 
Office  of  Information  Resoiuces, 
telephone  202-267-6989.  This 
telephone  is  equipped  to  record 
messages  on  a  24-hour  basis. 
SUPPLEMENTARY  INFORMATION: 

Background 

46  U.S.C.  12501  requires  the  Secretary 
of  Transportation  to  establish  a  Vessel 
Identification  System  (VIS).  On  April 
25, 1995  the  Coast  Guard  published  an 
interim  final  rule  (60  FR  20310)  which 
prescribed  the  manner  and  form  for 
participating  states  to  make  information 
available  for  VIS,  to  establish  vessel 
tiding  system  guidelines,  and  to 
establish  proceduires  for  certifying 
compliance.  The  interim  final  rule  was 
to  go  into  full  effect  on  April  24, 1996. 

Reason  for  Delay 

One  subpart  of  the  interim  final  rule 
prescribes  the  procedures  for  obtaining 
certification  of  compliance  with 
guidelines  for  State  vessel  tiding 
systems  (33  CFR  part  187,  subpart  D). 
The  effective  date  of  that  subpart  was 


delayed  dirough  April  23, 1999  (63  FR 
19657)  to  allow  the  States  and  the  Coast 
Guard  more  time  to  review  the 
complexities  of  State  tiding  systems. 
Since  publishing  the  interim  final  rule, 
the  Coast  Guard  has  determined  that 
changes  resulting  from  the  comments 
received  over  the  course  of  this  project 
would  be  so  substantive  that  moving  to 
a  final  rule  without  allowing  another 
opportimity  to  comment  would  not  be 
in  the  best  interest  of  the  public.  The 
Coast  Guard  is  currently  drafting  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  which  will  allow 
for  further  comment.  However,  this 
process  will  take  time  to  adequately 
research  the  costs  and  benefits  of  the 
proposed  regulatory  changes.  Therefore, 
the  Coast  Guard  is  delaying  the  effective 
date  of  subpart  D  until  October  24, 1999, 
before  which  time  we  expect  to  pubUsh 
a  SNPRM.  All  other  provisions  of  the 
interim  final  rule  will  remain  in  effect. 
Accordingly,  imder  the  authority  of 
46  U.S.C.  2103  and  49  CFR  1.46,  the 
effective  date  of  33  CFR  part  187, 
subpart  D,  is  changed  to  October  24, 
1999. 

Dated:  April  13, 1999. 
R.  C.  North, 

Assistant  Commander  for  Marine  Safety  and 

Environmental  Protection. 

[FR  Doc.  99-9759  Filed  4-1&-99;  8:45  am) 

BILUNG  CODE  4910-1S-M 


POSTAL  SERVICE 

39  CFR  Part  20 

Priority  Mali  GlotMi  Guaranteed 

AGENCY:  Postal  Service. 

ACTION:  Interim  rule  with  request  for 

comment. 

SUMMARY:  The  Postal  Service,  through 
an  aUiance  with  DHL  Worldwide 
Express  Inc.,  is  offering  an  eidianced 
expedited  service  from  selected 
locations  in  the  United  States  to 
selected  countries  in  Europe.  This 
service  will  offer  day-certain  delivery 
with  a  postage  refund  guarantee  for 
allowable  contents. 
DATES:  Effective  Date:  April  19, 1999. 
Comments  on  the  interim  rule  must  be 
received  on  or  before  May  19, 1999. 

ADDRESSES:  Written  conunents  should 
be  mailed  or  delivered  to  the  Manager, 
Pricing,  Costing,  and  Classification, 
International  Business  Unit,  U.S.  Postal 
Service,  475  L'Enfant  Plaza,  SW,  Room 
370-IBU,  Washington,  DC  20260-6500. 
Copies  of  all  written  comments  will  be 
available  for  public  inspection  between 
9  a.m.  and  4  p.m.,  Monday  through 
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Friday,  in  the  International  Business 
Unit,  10th  Floor,  901  D  Street  SW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  J.  Grandjean.  (202)  314-7256. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Postal  Service,  through  an  alliance  with 
DHL  Worldwide  Express  Inc.,  is  offering 
an  enhanced  expedited  service,  Priority 
Mail  Global  Guaranteed,  from  selected 
locations  in  the  United  States  to 
selected  countries  in  Europe.  This 
service  offers  day-certain  delivery  with 
a  postage  rehind  guarantee  and 
document  reconstruction  coverage  of 
$100  for  allowable  contents. 

Service  will  be  available  from  selected 
metropolitan  areas  to  selected  European 
countries.  Mail  is  accepted  at  U.S.  post 
offices  and  transported  by  the  Postal 
Service  to  a  designated  location  where 
it  is  tendered  to  its  agent  DHL 
Worldwide  Express  Inc.,  for 
transportation  overseas,  clearance 
through  foreign  commercial  customs, 
and  final  delivery  to  the  addressee. 

Priority  Mail  Global  Guaranteed  offers 
day-certain  delivery  with  2-business  day 
delivery  to  most  destinations  and  day- 
specific  guarantee  to  all  other  locations. 
If  items  are  not  delivered  or  available  for 
delivery  by  the  specified  time,  the 
mailer  is  entitled  to  a  refund  of  the 
postage  paid.  Dociunent  reconstruction 
up  to  $100  is  provided  in  the  case  of 
loss  of,  or  damage  to  the  shipment. 
Track  and  trace  service  and 
confirmation  of  delivery  are  available 
for  shipments  by  calling  1-800-222- 
1811  or  on  the  Internet  at  http:// 
www.usp8.com. 

Although  the  Postal  Service  is 
exempted  by  39  U.S.C.  410(a)  from  the 
advance  notice  requirements  of  the 
Administrative  Procedure  Act  regarding 
proposed  rulemaking  (5  U.S.C.  553),  the 
Postal  Service  invites  public  comment 
at  the  above  address. 

The  Postal  Service  is  amending 
Chapter  2,  Conditions  for  Mailing, 


International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  20.1. 

The  Postal  Service  adopts  the 
following  amendments  to  the 
International  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  20.1. 

List  of  Sub|ects  in  39  CFR  Part  20 

Foreign  relations.  International  postal 
service. 

PART  20— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  20  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  401, 
404,  407,  408. 

2.  Chapter  2  of  the  International  Mail 
Manual  is  amended  as  follows: 

2    CONDITIONS  FOR  MAILING 


210    Express  Mail  International 
Service 


215    Priority  Mail  Global  Guaranteed 
215.1    Description 

215.11  General 

Priority  Mail  Global  Guaranteed  is  an 
international  expedited  delivery  service 
provided  throu^  an  alliance  with  DHL 
Worldwide  Express  Inc.  It  provides 
reliable,  high-speed,  guaranteed,  and 
time-definite  service  from  certain  post 
offices  in  the  United  States  to  a  select 
number  of  international  destinations. 
Service  is  guaranteed  to  meet  service 
standards  or  postage  is  refunded.  If  a 
mail  shipment  is  lost  or  damaged, 
liability  is  limited  to  a  maximum  of 
$100  for  document  reconstruction. 

215.12  Allowable  Contents 

Only  non-dutiable,  general 
correspondence  is  mailable  in  Priority 
Mail  Global  Guaranteed  service.  Items 


may  not  contain  merchandise,  any 
dutiable  item,  or  any  item  prohibited  by 
the  destination  country.  Refer  to  the 
Priority  Mail  Global  Guaranteed  Service 
Guide  for  the  definition  of  allowable 
contents  for  each  destination  country. 
Mailers  are  responsible  for  determining 
if  their  item  is  allowable  despite  any 
statement  made  in  the  Priority  Mail 
Global  Guaranteed  Service  Guide  or  by 
a  postal  employee. 

215.2    Service  Standards 

215.21    Two-Day  Service 

Service  is  available  frt)m  the  offices 
listed  in  215.31  to  destinations  listed  as 
2-day  destinations  in  the  Priority  Mail 
Global  Guaranteed  Service  Guide  within 
2  business  days  (Monday  through 
Friday,  except  holidays  in  the  United 
States  and  the  destination)  as  follows: 


Acceptance  day 


Monday 


Tuesday  

Wednesday 
Thursday  .... 

Friday  

Saturday  .... 
Sunday  


Delivery 
day 


Wednes- 
day. 

Thursday. 

Friday. 

Monday. 

Monday. 

Tuesday. 

Wednes- 
day. 


215.22    Other  Locations 

There  is  a  day-specific  guarantee  to  all 
other  locations  within  the  destination 
coimtries  and  territories.  See  the 
Priority  Mail  Global  Guaranteed  Service 
Guide  for  location  specific  guarantee. 

215.3    Service  Areas 

215.31    Origiiis 

Priority  Mail  Global  Guaranteed 
service  is  available  only  from  the 
following  post  offices: 


Metropolitan  Area 


Arizona,  Phoenix  

California,  San  Francisco/San  Jose 
District  of  Columbia,  Washington  .... 

Florida,  Miami 

Illinois,  Chicago 

Massachusetts,  Boston  

Minnesota,  Minneapolis  

New  Yortt,  New  York 

North  Carolina,  Chariotte  

Pennsylvania.  Philadelphia  

Texas,  Houston 


ZIP  Code 


850,  852-853. 

937,  939-941,  943-944,  949-951,  954. 

200-203,  206-209,  220-223. 

330-333. 

600-608,610-611. 

014-031,  033,  038-039,  041,  068-069. 

550-551,  553-554.  558-559. 

100-101,  103-119,  124-127. 

280-282.  286,  297. 

190-191,194,197-199. 

770,  772-773,  776-778. 


215.32    Destinations 

Service  is  available  only  to  the 
following  countries  and  territories: 


Austria 
Belgium 
Denmark 
Finland 


France 

Germany 

Gibraltar 

Great  Britain  and  Northern  Ireland 
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Ireland 

Italy 

Liechtenstein 

Luxembourg 

Monaco 

Netherlands 

Norway 

Portugal 

Spain 

Sweden 

Switzerland 

215.4  Service  Guarantee 

The  Postal  Services  guarantees 
delivery  within  the  service  standards 
specified  in  the  Priority  Mail  Global 
Guaranteed  Service  Guide  or  the  sender 
is  entitled  to  a  fiiU  refund  of  the  postage 
paid.  For  the  purpose  of  the  service 
guarantee,  the  date  and  time  of  delivery, 
attempted  delivery,  or  availability  for 
delivery  constitutes  delivery. 

215.5  Inquiries,  Postage  Refnnck,  and 
Indemnity  Glaims 

215.51  Extent  of  Postal  Service 
Liability  for  Lost  or  Damaged  Contents 

Liability  for  a  lost  or  damaged 
shipment  is  limited  to  the  lowest  of  the 
following: 

a.  $100. 

b.  The  actual  amount  of  the  loss  or 
damage. 

c.  The  actual  value  of  the  contents. 

215.52  Inquiries 

Inquiries  concerning  the  delivery  of 
Priority  Mail  Global  Guaranteed  items 
are  made  by  calling  1-800-222-1811  or 
through  the  Internet  at  http:// 
www.usps.com. 

215.53  Postage  Refunds 

Postage  is  refunded  if  a  shipment 
mailed  at  a  designated  post  office  before 
the  specified  deposit  time  is  not 
delivered  or  delivery  is  not  attempted  in 
accordance  with  the  guarantee 
standards  in  the  Priority  Mail  Global 
Guaranteed  Service  Guide  before  5  p.m. 
local  time  in  the  delivery  location. 
Requests  for  postage  refunds  are  made 
by  contacting  a  customer  service 
representative  at  1-800-222-1811  for 
more  details  on  how  to  file  a  claim.  The 
original  receipt  of  the  Priority  Mail 
Global  Guaranteed  label  may  be 
required  with  a  claim  for  a  postage 
refund  or  document  reconstruction. 
Requests  for  postage  refunds  or 
document  reconstruction  must  be  made 
no  later  than  30  days  from  the  date  of 
mailing. 

215.6  Postage 
215.61    Rates 


Weight  not  over  lbs. 


I  ... 
2... 
3... 
4... 
5... 
6... 
7... 
8... 
9... 
10. 

II  , 
12  , 
13. 

14  . 

15  . 
16. 
17  . 
18 
19 
20 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 


Rate 


31.00 

31.00 

50.00 

57.00 

63.00 

68.00 

73.00 

78.00 

82.00 

87.00 

90.00 

94.00 

97.00 

99.00 

104.00 

107.00 

110.00 

114.00 

117.00 

121.00 

128.00 

131.00 

134.00 

138.00 

141.00 

145.00 

148.00 

151.00 

155.00 

158.00 

162.00 

166.00 

169.00 

173.00 

176.00 

180.00 

183.00 

186.00 

190.00 

193.00 

197.00 


Weight  not  over  lbs. 

Rate 

0.5 

$23.00 

43 -...". 

44 „ 

AS 

199.00 
203.00 
207.00 

46 „ 

47 

210.00 
214.00 

48 .„... 

49 

217.00 
220.00 

50 

224.00 

51  - 

52 

228.00 
230.00 

53 „ 

54 

55 

235.00 
237.00 
241.00 

56 

244.00 

57 

248.00 

58 

251.00 

59 

60 ^ 

255.00 
257.00 
262.00 

62 ...» 

63 

264 
268.00 

64 

271.00 

65 - 

66 „ 

67 .' 

275.00 
277.00 
282.00 

68 

284.00 

69 

290.00 

70 

291.00 

215.62    Payment  of  Postage 

215.621    Methods  of  Payment 

Priority  Mail  Global  Guaranteed  items 
may  be  paid  by  postage  stamps,  postage 
validation  imprinter  (PVI)  labels,  or 
postage  meter  stamps. 

215.623    Mailings  Made  by  Federal 
Government  Agencies 

Postage  and  Fees  Paid  indicia  may  be 
used  by  federal  agencies  entitled  to  use 
the  indicia.  Penalty  indicia  may  be  used 
for  official  mail  of  the  U.S.  Postal 
Service. 

215.7  Weight  and  Size  Limits 

215.71  Weight  Limits 

The  maximum  weight  is  70  pounds. 

215.72  Size  Limits 

215.721  Minimum  Size 

Items  must  be  large  enough  to  affix 
the  Priority  Mail  Global  Guaranteed 
label  to  the  face  of  the  item, 
approximately  SVz  inches  in  height  and 
8V2  inches  in  length. 

215.722  Maximum  Size 

Length  and  girth  combined  may  not 
exceed  108  inches.  Individual 
dimensions  may  not  exceed: 
Length:  46  inches 
WicUh:  35  inches 
Height:  47  inches 

215.8  Preparation  Requirements 

215.81  Preparation  by  the  Sender 

a.  Prepare  the  item  as  a  flat  or  package 
using  either  the  Priority  Mail  Global 
Guaranteed  envelope  provided  by  the 
Postal  Service  or  mailer-supplied 
packaging.  Mailers  using  their  own 
envelope  or  wrapping  must  also  affix  a 
Priority  Mail  Global  Guaranteed  sticks 
(Item  107RGG3X)  to  the  fitjnt  and  back 
of  the  item. 

b.  Complete  the  Priority  Mail  Global 
Guaranteed  mailing  label  (item 
llFGGlX)  to  show  the  complete  address 
of  the  sender  and  addressee.  Items 
cannot  be  addressed  to  a  post  office  box 
or  an  APO  or  FPO  address.  Complete 
the  "Shipment  Details"  to  show  the 
contents  in  detail.  A  separate  customs 
declaration  is  not  used.  Sign  and  date 
the  mailer  agreement.  Affix  the  mailing 
label  to  the  item  and  present  it  to  a 
postal  employee  for  mailing. 

215.82  Preparation  by  Acceptance   . 
Employee 

a.  Check  that  the  sender  has  properly 
completed  the  mailing  label. 

b.  Complete  the  postage  transaction  if 
the  item  is  not  prepsdd. 

c.  Complete  tne  "Origin"  information. 

d.  Remove  the  customer's  copy  of  the 
mailing  label  and  give  it  to  the 
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customer.  Affix  the  label  to  the  item. 
Affix  a  Priority  Mail  Global  Guaranteed 
sticker  (Item  107RGG3X)  to  the  front 
and  back  of  a  mailer-supplied  package. 

215.83    Customs  Forms  Required 

The  mailing  label  contains  space  for 
the  sender  to  declare  the  contents.  A 
separate  postal  customs  declaration  is 
not  used. 

•        *        •        •        * 

A  transmittal  letter  changing  the 
relevant  pages  in  the  hitemational  Mail 
Manual  will  be  published  and 
automatically  transmitted  to  all 
subscribers.  Notice  of  issuance  of  the 
transmittal  will  be  published  in  the 
Federal  Register  as  provided  by  39  CFR 
20.3. 

Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
(FR  Doc.  99-9764  Filed  4-lfr-99;  8:45  am) 

BHJJNG  COOE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-<300843;  FRL-6075-61 
RIN  2070-AB78 

Ciofentezine;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  regulation  establishes  a 
tolerance  for  residues  of  ciofentezine  in 
or  on  apples  and  apple  pomace.  AgrEvo 
USA  Company  requested  this  tolerance 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effective  April 
19, 1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  June  18, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300843], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accoimting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300843],  must  abo  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 


Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Was^ngton,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  Crystal  Mall  »2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epa.gov.  Copies  of  objections 
and  hearing  requests  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300843].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Peg  Perreault,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Enviroiunental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Rm.  209, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  (703)  305-5417,  e- 
mail:  perreault.peg@epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  28, 1999  (64 
FR  4414)  (FRlr-6056-3),  EPA  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA)  (Pub.  L.  104-170)  announcing 
the  filing  of  a  pesticide  petition  (PP)  for 
tolerance  by  AgrEvo  USA  Company, 
Little  Falls  Centre  One,  2711  Centerville 
Road,  Wilmington,  DE  19808.  This 
notice  included  a  summary  of  the 
petition  prepared  by  AgrEvo  USA 
Company,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
180.446(b)  be  amended  by  establishing 
a  tolerance  for  residues  of  the 
insecticide  ciofentezine,  in  or  on  apples 
at  0.5  parts  per  million  (ppm)  and  apple 
pomace  at  3.0  ppm. 

L  Background  and  Statutory  Findings 

Section  408(b){2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 


mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  fi-om  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  ft-om  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  TvAe  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)P), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  ciofentezine  (3,6- 
bis(chlorophenyl)-l  ,2,4,5-tetrazine)  and 
to  make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2),  for  a  tolerance  for  residues  of 
ciofentezine  on  apples  at  0.5  ppm  and 
apple  pomace  at  3.0  ppm.  EPA's 
assessment  of  the  dietary  exposiues  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consiuners,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  ciofentezine  are 
discussed  in  this  imit. 

1.  Acute  toxicity.  Technical 
ciofentezine  has  a  relatively  low  degree 
of  acute  toxicity  by  the  oral,  dermal,  and 
inhalation  routes  of  exposure  (Toxicity 
Category  in  for  oral,  dermal  and 
inhalation  toxicity).  The  acute  oral  LDso 
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of  clofentezine  was  determined  to  be  > 
5,200  milligrams  per  kilogram  (mg/kg) 
in  rats  and  mice,  >  3,200  mg/kg  in 
hamsters,  and  >  2,000  mg/kg  in  beagle 
dogs.  The  acute  rat  dermal  LD50  was  > 
2,100  mg/kg.  Clofentezine  is  considered 
to  be  a  mild  eye  irritant  (Toxicity 
Category  IV)  and  practically  non- 
irritating  to  the  skin  (Toxicity  Category 
rV),  but  is  considered  to  be  a  weak  skin 
sensitizer  based  on  a  guinea  pig 
maximization  assay. 

The  end-use  product  APOLLO  SC 
Ovicide/Miticide  (42%  a.i.)  is  classified 
as  Toxicity  Category  IV  for  oral  toxicity 
and  skin  irritation,  and  as  Toxicity 
Category  III  for  dermal  toxicity  and  eye 
irritation.  APOLLO  SC  is  considered 
slightly  irritating  to  eyes  and  skin. 

2.  Subchronic  toxicity.  In  a  90-day 
feeding  study,  clofentezine  was 
administered  to  rats  at  dietary 
concentrations  of  0,  40,  400  and  4,000 
ppm.  Elevated  cholesterol  levels, 
increased  liver  weights,  increased  liver- 
to-body-weight  ratios,  and  centrilobular 
hepatocyte  enlargement  were  noted  at 
400  and/or  4,000  ppm.  In  addition, 
there  was  a  depletion  of  thyroid  colloid 
in  all  dose  groups  and  follicular  cell 
hypertrophy  in  mid-  and  high  dose  male 
rats.  Although  present  in  females,  the 
thyroid  effects  were  less  marked.  All 
thyroid  effects  were  reversible  after  the 
recovery  period.  The  NOAEL  for  this 
study  was  considered  to  be  40  ppm  (2.8 
milligrams  per  kilograms  per  day  (mg/ 
kg/day)). 

Clofentezine  was  administered  to 
beagle  dogs  for  90  days  at  dietary 
concentrations  of  0,  3,200,  8,000  and 
20,000  ppm.  Increased  liver  weights 
were  noted  at  all  dose  levels  but  no 
histopathological  changes  or  any  other 
treatment-related  effects  were  observed. 

3.  Chronic  toxicity.  In  a  12-month 
feeding  study,  clofentezine  was 
administered  to  beagle  dogs  at  dietary 
concentrations  of  0,  50, 1,000  and 
20,000  ppm.  Treatment  related  effects 
were  noted  in  dogs  in  the  mid-  (1,000 
ppm)  and  high  dose  (20,000  ppm) 
groups.  These  effects  included  liver 
changes  with  hepatocyte  enlargement 
concurrent  with  eosinophilic  cytoplasm, 
increased  liver  weight  (both  sexes), 
increased  thyroid  weight  (high  dose 
males  only),  and  increased  adrenal 
weight  (high  dose  females  only).  Also  in 
the  mid-  and  high  dose  groups  elevated 
serum  cholesterol  and  triglycerides  were 
noted.  There  was  a  statistically 
significant  increase  in  alkaline 
phosphatase  in  both  sexes  at  the  high 
dose  primarily  during  the  early  part  of 
the  study  and  again  at  term  in  high  dose 
males  and  mid-  and  high  dose  females. 
The  NOAEL  for  this  study  was 


considered  to  be  50  ppm  (-1.25  mg/kg/ 
day'). 

4.  Chronic  toxicity/Carcinogenicity.  In 
a  27-month  feeding  study,  clofentezine 
was  administered  to  rats  at  dietary 
concentrations  of  0, 10,  40  and  400 
ppm.  Treatment  related  effects  were 
noted  in  the  liver  and  thyroid  at  400 
ppm  (primarily  in  males).  These  effects 
are  discussed  below.  The  NOAEL  for 
this  study  was  considered  to  be  40  ppm 
(-2  mg/kg/day). 

In  both  the  chronic  (27-month)  and 
the  subchronic  (1  and  3  month)  feeding 
studies  in  rats,  conducted  with  doses  of 
clofentezine  ranging  from  0.43  to  1,500 
mg/kg/day,  non-neoplastic  compound 
related  effects  were  noted.  Liver  was  the 
primary  target  organ  with  secondary 
effects  to  the  thyroid  and  perturbations 
of  the  general  metabolism.  The 
induction  of  the  liver  enzyme,  uridine- 
diphosphate-glucuronyl-transferase 
(UDPGT)  and  the  subsequent  increase  in 
the  metabolism  and  the  excretion  of  the 
thyroid  hormone  thyroxine  (T4)  reduced 
the  availability  of  T4  required  for  the 
general  metabolism  and  the 
maintenance  of  homeostasis.  The 
decreased  levels  of  plasma  T4  resulted 
in  the  stimulation  of  the  thyroid  by  the 
pituitary  gland  to  raise  the  plasma  T4 
levels.  Thyroid  changes  in  the  form  of 
colloid  depletion,  thyroid  follicular  cell 
hypertrophy  and  hyperplasia  were 
observed  as  a  means  to  regain  the 
homeostasis.  Body  weights  and  body 
weight  gains  were  decreased  whereas 
liver  weights  were  increased  and 
hepatocellular  enlargement  was 
reported  along  with  other  observations 
on  the  liver.  Increases  in  plasma 
cholesterol  and  triglyceride  levels  were 
also  recorded  with  these  effects 
supported  by  the  liver  and  thyroid 
pathology.  Cessation  of  dosing 
accompanied  by  a  recovery  period 
allowed  for  the  attaiiunent  of  normal 
physiological  levels  of  T4  and  a  reversal 
of  the  above  noted  changes. 

Tumors  of  the  thyroid  were  only 
recorded  in  male  rats  during  chronic 
treatment  indicating  a  sensitivity  for 
this  species  and  sex.  The  mode  of  action 
appears  to  be  one  of  endocrine 
disruption  and  follows  the  generally 
recognized  adaptive  physiology  of 
decreased  plasma  thyroxine  levels 
followed  by  a  positive  feedback  to  the 
pituitary  which  then  signals  the  thyroid 
to  produce  more  thyroxine  to  raise  the 
plasma  thyroxine  levels  and  regain  the 
homeostasis.  Structiual  changes  in  the 
thyroid  in  the  manner  of  hypertrophy 
and  hyperplasia  of  the  thyroid  cells  then 
results.  However,  a  chronic  over 
stimulation  of  the  thyroid  from  an 
inability  to  regain  the  normal  levels  of 
.  plasma  thyroxine  results  in  the 


transformation  of  cells  at  some 
unknown  time  point  from  a  controlled 
state  of  hypertrophy  and  hyperplasia  to 
an  uncontrolled  state  of  hyperplasia 
with  the  result  of  thyroid  follicular  cell 
tumor  formation. 

EPA  has  classified  clofentezine  as  a 
likely  human  carcinogen  [classification 
of  C].  The  doses  in  the  rat  study  were, 
however,  considered  to  be  below  the 
maximum  tolerated  dose  (MTD)  based 
on  the  results  in  the  subchronic  studies 
as  well  as  little  evidence  of  toxicity  even 
at  the  high  dose  tested.  It  was  concluded 
that  a  new  study  was  not  required  but 
may  be  required  at  some  future  date  to 
support  the  appropriate  characterization 
and  quantification  of  potential  risks 
associated  with  the  use  of  clofentezine. 
Biologically  or  statistically  significant 
tumors  were  not  observed  in  female  rats 
and  clofentezine  was  not  carcinogenic 
to  mice  when  administered  for  2  years 
at  dietary  concentrations  of  0,  50.  500 
and  5J00O  ppm.  The  NOAEL  for  the 
mouse  study  was  500  ppm  (50.7  mg/kg/ 
day).  Mice  were  also  much  less  sensitive 
to  the  effects  of  clofentezine  as  seen  in 
the  comparative  values  of  the  NOAELS. 
However  the  liver  was  also  the  target 
organ  in  the  mouse  as  seen  by 
histological  changes.  Decreases  in  body 
weight  and  body  weight  gain  were  also 
reported  in  mice.  Non-neoplastic 
changes  in  the  mouse  thyroid  were  not 
remarkable.  Increased  mortality  was 
observed  in  female  mice  at  the  highest 
dose  tested  with  amyloidosis  considered 
to  be  a  contributing  factor. 

5.  Reproductive  toxicity.  A  2- 
generation  reproduction  study  in  rats 
was  conducted  at  dietary  concentrations 
of  0,  4,  40  and  400  ppm  (0,  0.2,  2,  and 
20  mg/kg/day).  Systemic  effects 
observed  at  400  ppm  were  limited  to 
minimal  centrilobular  hepatocyte 
hypertrophy  in  adidt  male  rats.  The 
parental  NOAEL  was  considered  to  be  at 
or  above  400  ppm  (20  mg/kg/day).  There 
were  no  reproductive  effects  and  no 
effects  on  offspring  observed  at  any  dose 
level.  The  reproductive  NOAEL  was 
considered  to  be  at  or  above  400  ppm    ■ 
(20  mg/kg/day). 

6.  Developmental  toxicity.  In  a  rat 
developmental  toxicity  study, 
clofentezine  was  administered  by 
gavage  to  female  rats  at  dose  levels  of  0, 
320,  1,280  and  3,200  mg/kg/day  for  days 
7  through  20  of  gestation.  In  dams,  there 
was  differential  staining  and  slight 
enlargement  of  the  centrilobular 
hepatocytes  at  3,200  mg/kg/day.  The 
maternal  NOAEL  was  considered  to  be 
1,280  mg/kg/day  (above  the  limit  test  of 
1,000  mg/kg/day).  There  were  no 
developmental  effects  on  offspring  at 
any  dose  level.  The  developmental 
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NOAEL  was  considered  to  be  at  or 
above  3.200  mg/kg/day. 

In  a  rabbit  developmental  toxicity 
study,  clofentezine  was  administered  by 
gavage  to  female  rabbits  at  dose  levels 
of  0,  250.  1,000  and  3,000  mg/kg/day  for 
days  7  through  29  of  gestation  Evidence 
of  maternal  toxicity  included  body 
weight  reduction  throughout  treatment 
and  decreased  maternal  food 
consumption  at  the  3,000  mg/kg/day 
dose  level.  The  maternal  NOAEL  was 
considered  to  be  1 ,000  mg/kg/day. 
Evidence  of  developmental  toxicity 
included  a  reduced  mean  fetal  weight 
reduction  of  13%  which  occurred  at 
3,000  mg/kg/day.  The  developmental 
NOAEL  was  considered  to  be  1,000  mg/ 
kg/day. 

7.  Mutagenicity.  No  evidence  of 
mutagenicity  was  noted  in  a  battery  of 
in  vitro  and  in  vivo  studies.  Studies 
submitted  included  Ames  Salmonella 
and  mouse  lymphoma  gene  mutation 
assays,  a  mouse  micronucleus  assay,  a 
rat  dominant  lethal  assay,  and  a  gene 
conversion  and  mitotic  recombination 
assay  in  yeast. 

8.  Metabolism.  Male  and  female  rats 
given  clofentezine  technical  at  1,000 
mg/kg  manifested  peak  plasma  levels  of 
between  14  and  16  ppm  at  6-8  hours 
post  dosing  which  then  declined  to  3 
ppm  at  24  hours  post  dosing.  Plasma 
half  life  was  approximately  3.5  hours. 
Whole  body  autoradiography  of  rats 
given  a  10  mg/kg  dose  indicated  poor 
gastrointestinal  absorption  with  60-70% 
of  the  given  dose  excreted  in  the  feces 
during  the  first  24  hours  and  about  20% 
excreted  in  the  urine.  Major  metabolites 
were  3-(2'-methyl-thio-3'  hydroxy 
phenyl)-6-{2'-chloro-phenyl)-l,2,4,5- 
tetrazine  and  3-,4-,  and  5- 
hydroxyclofentezine.  Both  liver  and 
kidney  had  the  highest  tissue 
concentration  after  72  hours. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  An  acute  RfD  was 
not  established.  No  appropriate 
toxicological  endpoint  attributable  to  a 
single  exposure  was  identified  in  the 
available  toxicology  studies,  including 
the  rat  and  the  rabbit  developmental 
studies.  The  study  data  indicate  that 
clofentezine  does  not  directly  affect  the 
thyroid.  It  induces  luidine  diphosphate 
glucuronyl  transferase  (UDPGT)  activity 
in  the  liver,  the  enzyme  associated  with 
conjugation  of  thyroxine  (T4  with 
glucuronic  acid  prior  to  the  excretion  of 
the  hormone.  This  allows  the  hormone 
to  be  excreted  and  indicates  an 
increased  excretion  rate  of  the  hormone. 
There  is  also  weak  evidence  that 
clofentezine  increases  biliary  flow  and 
biliary  excretion  of  T4.  Increased 
excretion  of  T4  reduces  circiilating  T4  in 


the  blood.  The  reduction  in  circulating 
thyroid  hormone  is  detected  by  the 
pituitary,  which  in  turn  stimulates  the 
thyroid  to  generate  more  thyroid 
hormone  through  cell  enlargement 
(hypertrophy)  and  an  increase  in  the 
cell  numbers  (hyperplasia).  This  is  a 
well  recognized  and  normal  adaptive 
mechanism  reacting  to  decreased 
thyroid  hormone  levels  resulting  in  the 
reestablishment  of  the  homeostasis 
process  and  is  not  considered  to  be  an 
adverse  effect  after  a  single  exposure. 

2.  Short-  and  intennediate-tenn 
toxicity.  Short-  and  intermediate-  term 
dermal  endpoints  were  selected  from  a 
90-day  rat  feeding  study.  The  NOAEL  of 
2  mg/kg/day  and  the  LOAEL  of  20  mg/ 
kg/day  were  based  on  increased 
cholesterol,  increased  liver  weights, 
thyroid  colloid  depletion  and  thjrroid 
folliciUar  cell  hjrpertrophy.  An 
inhalation  endpoint  was  not  identified. 
Short  and  intermediate  term  risk 
assessments  would  be  required  for  the 
dermal  route  of  exposure;  however, 
since  there  are  no  proposed  residential 
uses  of  clofentezine  that  will  result  in 
post-application  residential  exposure,  a 
risk  assessment  for  residential  non- 
dietary  (dermal)  exposure  is  not 
required.  An  inhalation  risk  assessment 
is  not  required  based  on  the  label 
specified  maximum  of  one  application 
per  year  per  crop,  the  low  toxicity  of  the 
chemical,  and  the  low  maximum 
application  rate  of  8  ounces  per  acre. 

3.  Chronic  toxicity.  EPA  has 
established  the  Chronic  RfD  for 
clofentezine  (3,6-bis(chlorophenyl}- 
1,2,4,5-tetrazine)  at  0.013  mg/kg/day. 
This  Reference  Dose  (RfD)  for  dietary 
exposure  is  based  on  a  chronic  dog 
feeding  study  in  which  liver  changes 
and  elevated  serum  cholesterol, 
triglycerides,  and  alkaline  phosphatase 
were  seen  at  25.0  mg/kg/day  (LOAEL). 
The  NOAEL  in  this  study  was  1.25  mg/ 
kg/day.  An  uncertainty  factor  (UF)  of 
100  was  applied  to  the  NOAEL  to 
account  for  both  inter-species 
extrapolation  (10)  and  intra-species 
variability  (10).  The  chronic  RfD  applies 
to  all  populations. 

4.  Carcinogenicity.  EPA  has  classified 
clofentezine  as  a  likely  human 
carcinogen  (classification  of  C). 
Clofentezine  causes  thyroid  tumors  only 
in  male  rats  as  a  result  of  chronic  over 
stimulation  of  the  thyroid.  This  leads  to 
failiue  to  elevate  T4  to  physiologically 
normal  levels  and  regain  homeostasis  as 
noted  above  in  the  toxicological  profile 
section.  The  cancer  risk  was  quantified 
using  a  linear  low  dose  extrapolation 
method  resulting  in  a  Q*  of  0.0376  (mg/ 
kg/day)-*  (based  upon  male  rat  thyroid 
follicular  cell  adenoma  and/or 
carcinoma  combined  timnor  rates). 


C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  l«0.446(b))  for  the  residues  of 
clofentezine,  in  or  on  a  variety  of  raw 
agricultural  commodities  and  in  meat  at 
0.05  ppm  and  milk  at  0.01  ppm.  Risk 
assessments  were  conducted  by  EPA  to 
assess  food  exposures  from  clofentezine 
(3,6-bis(chlorophenyl)-l,2,4,5-tetrazine) 
as  follows: 

Section  408(b)(2)(E)  authorizes  EPA  to 
use  available  data  and  information  on 
the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  bame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E),  EPA  will  issue  a 
data  call-in  for  information  relating  "> 
anticipated  residues  to  be  submitte    10 
later  than  5  years  from  the  date  of 
issuance  of  this  tolerance. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  (PCT)  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings:  That  the  data  used  are  reliable 
and  provide  a  valid  basis  to  show  what 
percentage  of  the  food  derived  from 
such  crop  is  likely  to  contain  such 
pesticide  residue;  that  the  exposure 
estimate  does  not  underestimate 
exposure  for  any  significant 
subpopulation  group;  and  if  data  are 
available  on  pesticide  use  and  food 
consumption  in  a  particular  area,  the 
exposiue  estimate  does  not  imderstate 
exposure  for  the  population  in  such 
area.  In  addition,  the  Agency  must 
provide  for  periodic  evaluation  of  any 
estimates  used.  To  provide  for  the 
periodic  evaluation  of  the  estimate  of 
percent  of  crop  treated  as  required  by 
the  section  408(b)(2)(F),  EPA  may 
require  registrants  to  submit  data  on 
PCT. 

The  Agency  used  PCT  information  to 
conduct  a  routine  chronic  dietary 
exposure  analysis  for  clofentezine  based 
on  likely  maximum  percent  of  crop 
treated  as  follows:  24%  apples,  0% 
apricots,  6%  cherries,  30%  nectarines, 
12.2%  peaches,  16%  pears,  1.4%  plums 
and  pnmes,  9.2%  almonds,  7.4% 
walnuts  (walnuts  were  not  included  in 
the  dietary  exposure  analysis). 

The  Agency  believes  that  the  three 
conditions,  discussed  in  section  408 
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(b)(2)(F)  in  this  unit  concerning  the 
Agency's  responsibilities  in  assessing 
chronic  dietary  risk  findings,  have  been 
met.  The  PCT  estimates  are  derived 
from  Federal  and  private  market  survey 
data,  which  are  reliable  and  have  a  valid 
basis.  Typically,  a  range  of  estimates  are 
supplied  and  the  upper  end  of  this 
range  is  assumed  for  the  exposure 
assessment.  By  using  this  upper  end 
estimate  of  the  PCT,  the  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be 
underestimated.  The  regional 
consumption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopidations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consiunption  siuveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
clofentezine  may  be  applied  in  a 
particular  area. 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
efiiect  of  concern  occiuring  as  a  result  of 
a  1-day  or  single  exposure.  As 
previously  stated,  an  Acute  RfD  was  not 
established  for  clofentezine  as  no 
appropriate  toxicological  endpoint 
attributable  to  a  single  exposure  was 
identified  in  the  available  toxicology 
studies,  including  the  rat  and  the  rabbit 
developmental  studies.  Therefore,  an 
acute  risk  assessment  was  not 
conducted. 

ii.  Chronic  exposure  and  risk.  The 
chronic  dietary  risk  assessment  for 
clofentezine  firom  food  soiuces  was 
conducted  using  the  Chronic  RfD  of 
0.013  mg/kg  bwt/day.  EPA  determined 
that  the  Uncertainty  Factor  (UF)  of  100 
used  to  calculate  the  Chronic  RfD  is 
adequate  for  the  protection  of  the 
general  U.S.  population  including 
infants  and  children  from  exposure  to 
clofentezine  and  that  FQPA  Safety 


Factor  should  be  removed  (refer  to  unit 
n.E.  of  this  preamble  for  a  detailed 
discussion  concerning  the  FQPA  Safety 
Factor  with  respect  to  clofentezine).  As 
indicated  below,  the  results  of  the 
chronic  dietary  exposiue  analysis 
indicate  an  acceptable  chronic  dietary 
exposure  of  100%  or  less  of  the  Chronic 
RfD  for  all  population  subgroups. 

A  Dietary  Exposiue  Evaluation  Model 
(DEEM"*^)  analysis  for  clofentezine  was 
performed  in  order  to  provide  an 
estimate  of  the  food  exposure  and 
associated  risk  for  clofentezine  resulting 
frt)m  existing  tolerances  and  the 
proposed  tolerance  level  for  apples.  The 
DEEM"^  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-91  Nationwide  Continuing 
Surveys  for  Food  Intake  by  Individuals 
(CSFn)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
chronic  and  cancer  DEEM  analysis  for 
clofentezine  estimated  the  food 
exposure  using  ARs  and  PCT  data  for  all 
commodities  except  walnuts.  The 
chronic  DEEM"^  analysis  used  mean 
consiunption  (3  day  average).  EPA's 
level  of  concern  for  the  analysis  is  100% 
RfD.  A  sununary  of  the  food  exposiues 
for  the  U.S.  general  population  and 
other  subgroups  is  presented  in  the 
following  Table  1.  "The  other  subgroups 
included  in  Table  1  represent  the 
highest  food  exposures  for  their 
respective  subgroups  (i.e.,  children, 
females,  and  the  other  general 
population  subgroup  higher  than  U.S. 
population). 

Table  1.— Summary  of  Food  Expo- 
sure AND  Risk  for  Clofentezine 


Subgroups 


U.S.  Population  (48  states) 

Non-Hispanic  Other  Than 
Black  or  White  

Non-Nursing  Infants  (<  1 
yearokj) 

Females  (13+  years,  nurs- 
ing)   


Exposure 

(mg/kg/ 

day) 


0.000022 
0.000025 
0.00018 
0.000029 


% 
RfD 


0.2 
0.2 
1.4 
0.2 


The  chronic  food  risk  does  not  exceed 
the  Agency's  level  of  concern. 

iii.  Cancer  risk.  The  upper  bound 
cancer  risk  for  the  U.S.  population 
subgroup  was  calculated  to  be  8.4  xlO '' 
(based  on  a  Qi  *  value  of  0.0376  (mg/kg/ 
day)-')-  EPA's  level  of  concern  for  the 
cancer  risk  are  risks  in  the  range  of  1  x 


10-*.  The  cancer  risk  is  below  the 
Agency's  ciurent  level  of  concern. 

2.  From  drinking  water.  EPA  does  not 
have  sufiident  groimd  or  siuface  water 
monitoring  data  available  to  perform  a 
quantitative  risk  assessment  for 
clofentezine  at  this  time.  However,  EPA 
determined  estimated  drinking  water 
environmental  concentrations  (DWECs) 
in  groimd  and  surface  water  using 
available  environmental  fate  data  and 
the  screening  model  for  ground  water 
(SCI-GROW)  and  the  generic  expected 
environmental  concentration  (GENEEC) 
model  for  surface  water.  The  DWEC  of 
clofentezine  in  ground  water  was 
estimated  to  be  0.04  ppb  using  SQ- 
GROW,  and  the  DWECs  for  surface 
water  were  estimated  to  be  6.5  ppb 
(acute  DWEC)  and  0.3  ppb  (chronic 
DWEC)  using  GENEEC.  EPA  policy 
allows  the  90/56-day  GENECC  value  to 
be  divided  by  3  to  obtain  a  value  for 
chronic  risk  assessment  calculations. 
Therefore,  a  surface  water  estimate  of 
0.1  ppb  was  used  in  the  chronic  risk 
assessment. 

i.  Acute  exposure  and  risk.  Acute 
exposure  and  risk  assessments  are 
performed  for  a  pesticide  if  a 
toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
exposure.  As  previously  stated,  an 
Acute  RfD  was  not  established  for 
clofentezine  as  no  appropriate 
toxicological  endpoint  attributable  to  a 
single  exposure  was  identified  in  the 
available  toxicology  studies,  including 
the  rat  and  the  rabbit  developmental 
studies.  Therefore,  an  acute  risk 
assessment  was  not  conducted. 

ii.  Chronic  exposure  and  chronic  and 
cancer  risk.  EPA  uses  the  Drinking 
Water  Level  of  Comparison  (DWIDC)  as 
a  theoretical  upper  limit  on  a  pesticide's 
concentration  in  drinking  water  when 
considering  total  aggregate  exposure  to 
a  pesticide  in  food,  drinking  water,  and 
through  residential  uses.  DWLOCs  are 
not  regulatory  standards  for  drinking 
water;  however,  EPA  uses  DWLOCs  in 
the  risk  assessment  process  as  a 
surrogate  measure  of  potential  exposure 
from  drinking  water.  In  the  absence  of 
monitoring  data  for  pesticides,  it  is  used 
as  a  point  of  comparison  against 
conservative  model  estimates  of  a 
pesticide's  concentration  in  water. 

EPA  has  calculated  DWLOCs  for  both 
chronic  and  cancer  risks.  The  results  are 
listed  in  the  following  Tables  2  and  3. 
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Table  2.—  Summary  of  DWLOC  Calculations  -  Chronic  (Non-Cancer  Scenario) 


Population  Subgroup^ 


U.S.  Population  

Non-Hispanic  other  than  black  or  white 

Non-Nursing  Infants  (<  1  yr  old)  

Females  (13+/nursing)  


Chronic  (Non-Cancer)  Scenario 


RfD 
mgf 

day 


0.013 
0.013 
0.013 
0.013 


Food  Ex- 
posure 
mg/kg/ 
day 


0.000022 
0.000025 
0.00018 
0.000029 


Max- 
imum 
Water 
Expo- 
sure mg/ 
kg/day2 


0.01298 
0.01298 
0.01282 
0.01297 


SCI- 
GROW 
(ppb)3 


0.04 
0.04 
0.04 
0.04 


GENEEC 
(PPb) 


0.1 
0.1 
0.1 
0.1 


DWLOC 
(PPb) 


454 
454 
128 
389 


1  Population  subgroups  chosen  were  U.S.  population  (70  kg.  body  weight  assumed),  the  Non-Hispanic  subgroup  (70  kg  body  weight  assumed) 
which  has  higher  dietary  exposure  than  the  U.S.  population,  the  infant/child  subgroup  with  the  highest  food  exposure  (10  kg.  body  weight  as- 
sumed), and  the  female  subgroup  with  the  highest  food  exposure  (60  kg.  body  weight  assumed). 

2  Maximum  Water  Exposure  (mg/kg/day)  =  RfD  (mg/kg/day)  -  TMRC  from  DRES  (mg/kg/day). 

3  The  crop  producing  the  highest  level  was  used. 

Table  3.—  Summary  of  DWLOC  Calculations  -  Chronic  (Cancer  Scenario) 


Population  Subgroup^ 


U.S.  Population  0.0376 


Chronic  (Cancer)  Scenario 


Qi* 


Food  Ex- 
posure 
mg/kg/' 
day 


0.000022 


Maximum 
Water  Ex- 
posure 


0.000004 


SCI- 
GROW 
(ppb)3 


0.04 


GENEEC 
(PPb) 


0.1 


DWLOC 
(PPb) 


0.16 


'  Because  there  is  a  Q*,  the  U.S.  population  is  the  population  of  concern. 

2  Maximum  Water  Exposure  (mg/kg/day)  =  RfD  (mg/kg/day)  -  TMRC  from  DRES  (mg/kg/day). 

3  The  crop  producing  the  highest  level  was  used. 


To  calculate  the  DWLOC  for  chronic 
(non-cancer)  exposure  relative  to  a 
chronic  toxicity  endpoint,  the  chronic 
dietary  food  exposure  (from  DEEM)  was 
subtracted  from  the  RfD  to  obtain  the 
acceptable  chronic  (non-cancer) 
exposure  to  clofentezine  in  drinking 
water.  To  calculate  the  DWLOC  for 
chronic  exposures  relative  to  a 
carcinogenic  toxicity  endpoint,  the 
chronic  (cancer)  dietary  food  exposure 
was  subtracted  from  the  ratio  of  the 
negligible  cancer  risk  to  the  Q*  to  obtain 
the  acceptable  chronic  (cancer) 
exposure  to  clofentezine  in  drinking 
water.  DWLOCs  were  then  calculated 
using  default  body  weights  and  drinking 
water  consumption  figures. 

The  estimated  average  concentration 
of  clofentezine  in  surface  water  is  0.1 
ppb.  This  value  is  less  than  EPA's 
DWLOCs  for  clofentezine  as  a 
contribution  to  both  chronic  and  cancer 
aggregate  exposures  (454  ppb  and  0.16 
ppb,  respectively).  Therefore,  taking 
into  account  the  present  uses  and  the 
proposed  new  use,  EPA  concludes  with 
reasonable  certainty  that  residues  of 
clofentezine  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  will  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk. 
Because  EPA  considers  the  aggregate 
risk  resulting  from  multiple  exposure 


pathways  associated  with  a  pesticide's 
uses,  DWLOCs  may  vary  as  those  uses 
change.  If  additional  new  uses  are 
proposed  in  the  future,  EPA  will 
reassess  the  potential  impacts  of 
clofentezine  on  drinking  water  as  a  part 
of  the  aggregate  risk  assessment  process. 

3.  From  non-dietary  exposure. 
Clofentezine  is  not  registered  for 
residential  non-food  use  sites.  Because 
there  are  no  proposed  residential  uses  of 
clofentezine  that  will  result  in  post- 
application  residential  exposure,  risk 
assessments  for  residential  non-dietary 
exposure  are  not  required. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b}(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
clofentezine  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
clofentezine  does  not  appear  to  produce 


a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  clofentezine  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

Because  there  are  no  proposed 
residential  uses  of  clofentezine  that  will 
result  in  post-application  residential 
exposure,  aggregate  exposure  risk 
assessment  will  be  limited  to  food  and 
water  only.  The  aggregate  chronic  and 
acute  risk  estimate  will  be  based  on  the 
exposure  from  food  and  water  only  for 
the  most  highly  exposed  population 
subgroups  and  the  general  population  as 
appropriate.  The  aggregate  cancer  risk 
estimate  will  be  based  on  the  exposure 
from  food  and  water  exposure  for  the 
U.S.  general  population. 

1.  Acute  risk.  As  explained 
previously,  no  toxicological  endpoint 
attributable  to  a  single  exposure  was 
identified,  and  therefore,  EPA  concludes 
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that  clofentazine  does  not  pose  any 
significant  acute  risk. 

2.  Chronic  risk.  Using  the  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  exposure  assumptions 
described  in  this  unit,  EPA  has 
concluded  that  aggregate  exposure  to 
clofentezine  from  food  will  utilize  0.2 
percent  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  non-nursing  infonts,  <  1 
year  old  (1.4%  of  the  RflD),  discussed 
below.  EPA  generally  has  no  concern  for 
exposiues  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
I)espite  the  potential  for  exposure  to 
clofentezine  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  RfD.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  clofentezine 
residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposiire  level)  plus 
indoor  and  outdoor  residential 
exposure.  Since  there  are  ciurently  no 
residential  uses  or  exposure  scenarios 
for  clofentezine,  no  short-  and 
intermediate-term  aggregate  risk  is 
expected. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Clofentezine  has  been 
classified  as  a  category  C  carcinogen  as 
a  result  of  three  Cancer  Peer  Reviews. 
The  upper  bound  cancer  risk  for  the 
U.S.  population  subgroup  was 
calculated  to  be  8.4  x  10''  (based  on  a 
Qi*  value  of  0.0376  (mg/kg/day) ').  The 
cancer  risk  is  below  the  Agency's 
cxirrent  level  of  concern.  The  estimated 
average  concentrations  of  clofentezine 
in  surface  and  groimd  water  are  less 
than  EPA's  DWLOC  for  clofentezine  as 
a  contribution  to  cancer  aggregate 
exposure.  Therefore,  EPA  concludes 
with  reasonable  certainty  that  residues 
of  clofentezine  in  drinking  water  do  not 
contribute  significantly  to  the  aggregate 
cancer  hiunan  health  risk  at  the  present 
time  considering  the  present  uses  and 
uses  proposed  in  this  action. 

EPA  bases  this  determination  on  a 
comparison  of  estimated  concentrations 
of  clofentezine  in  surface  waters  and 
ground  waters  to  DWLOCs  for 
clofentezine.  The  estimates  of 
clofentezine  in  surfece  and  ground 
waters  are  derived  from  water  quality 
models  that  use  conservative 
assumptions  regarding  the  pesticide 
transport  from  the  point  of  application 


to  surface  and  ground  water.  Because 
EPA  considers  the  aggregate  risk 
resulting  from  multiple  exposure 
pathways  associated  with  a  pesticide's 
uses,  DWLOCs  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impact  of  clofentezine  on  drinking 
water  as  a  part  of  the  aggregate  cancer 
risk  assessment  process. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  clofentezine  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of  ° 
clofentezine,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposiue  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  imcertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  uncertainty  hdor  (usually 
100  for  combined  inter-  and  intra- 
species  variability)  and  not  the 
additional  tenfold  MOE/imcertainty 
fector  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

There  are  no  data  gaps  in  the 
consideration  of  FQPA  safety  factor.  The 
available  studies  showed  no  evidence  of 
an  increased  susceptibility  of  fetus/pups 
in  the  developmental  toxicity  or 
reproductive  studies.  There  was  no 
evidence  of  neurotoxicity  in  any  of  the 


available  toxicology  studies.  There  were 
no  exposure  or  toxicity  data  gaps  critical 
to  the  assessment  of  the  potential  hazard 
to  infants  and  children.  The  lOx  factor 
for  infants  and  children  was  removed  as 
there  were  no  developmental  effects  on 
ofkpring  in  developmental  rat  and 
rabbit  studies  at  or  above  the  limit  dose 
of  1 .0  gram/kg/day  and  there  were  no 
reproductive  or  pre-  or  post- 
developmental  effects  in  a  two- 
generation  study.  Clofentezine  is  not 
related  to  any  known  neurotoxic  agent 
and  there  is  no  evidence  in  the 
subchronic  or  chronic  studies  that  this 
chemical  causes  neurotoxic  effects. 
Based  on  the  current  data  set  no 
developmental  neinotoxicity  study  was 
required. 

hi  conclusion,  the  FQPA  safety  factor 
was  removed  since:  (1)  The  toxicology 
database  is  complete;  (2)  there  is  no 
indication  of  increased  susceptibility  of 
rats  or  rabbit  fetuses  to  in  utero  and/or 
postnatal  exposure  in  the 
developmental  and  reproductive 
toxicity  studies;  (3)  a  developmental 
neiut>toxicity  study  is  not  required;  (4) 
EPA  screening  models  are  used  for 
ground  and  surface  soiirce  drinking 
water  exposure  assessments  resulting  in 
estimates  that  are  upper-bound 
concentrations;  and  (5)  there  are 
currently  no  registered  residential  uses 
of  clofentezine. 

2.  Acute  risk.  As  explained 
previously,  no  toxicological  endpoint 
attributable  to  a  single  exposure  was 
identified,  and  therefore,  EPA  concludes 
that  clofentazine  does  not  pose  any 
significant  acute  risk. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  clofentezine  from  food  will  utilize  1.4 
percent  of  the  RfD  for  infants  and 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RiD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  hiunan  health. 
Despite  the  potential  for  exposure  to 
clofentezine  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposine 
to  exceed  100%  of  the  RfD. 

4.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
clofentezine  residues. 

m.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  natxire  of  the  residue  in  both 
plants  and  animals  is  adequately 
understood.  In  plants,  the  only  residue 
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of  concern  is  the  parent,  clofentezine.  In 
animals,  the  residues  of  concern  are  the 
combined  residues  of  the  parent, 
clofentezine,  and  the  4- 
hydroxyclofentezine  metabolite. 

1.  Plants.  Apple  metabolism  studies 
with  radiolabeled  clofentezine  were 
conducted.  C ■•-Clofentezine  was 
applied  to  apples  at  doses  equivalent  to 
1.5X  and  12X  the  maximum  proposed 
rate.  The  firuit  were  harvested  at 
maturity  (25  and  64  days  after 
treatments).  The  apples  were  separated 
into  peel  and  flesh,  and  each  was 
analyzed  for  clofentezine  residues. 
Sixty-five  to  84%  of  the  extractable 
activity  was  the  parent  compoimd,  4% 
was  2-chlorobenzonitrile,  and  8.5%  was 
a  combination  of  several  minor  polar 
components  (no  single  component  was 
greater  than  4%  of  the  activity). 
Approximately  90  to  96%  of  the  TRR 
remained  in  the  peel.  About  4  to  11% 
was  fiber  bound,  and  the  remainder  was 
solvent-extractable  activity.  In  plants, 
the  only  residue  of  concern  is  the 
parent,  clofentezine. 

2.  Animals.  A  bovine  metabohsm 
study  was  conducted,  '^-clofentezine 
was  orally  administered  to  a  lactating 
cow  at  a  rate  of  2.21  mg/kg/day  over  a 
3-day  period.  In  milk  samples 
radioactivity  showed  up  within  8  hours 
and  by  26  hours  reached  approximately 
0.20  ppm  '■*C-clofentezine.  The  residues 
ranged  ft'om  0.144  to  0.175  ppm  over  the 
following  3  days.  The  dominant 
metabolite  was  4-hydroxyclofentezine 
75%  of  the  TRR,  the  remaining  25%  of 
the  TRR  was  not  identified.  Analysis  of 
the  liver,  kidneys,  renal  fat, 
subcutaneous  fat,  and  muscle  showed 
•'•C-clofentezine  equivalents  of  0.76, 
0.36,  0.26,  and  0.02  ppm,  respectively. 
Free  or  unbound  4-hydroxyclofentezine 
comprised  of  67,  83,  and  90%  of  the 
liver,  kidney,  and  fat  residue.  The 
residues  of  concern  are  the  combined 
residues  of  the  parent  and  the  4- 
hydroxyclofentezine  metabolite. 

B.  Analytical  Enforcement  Methodology 

A  HPLC  analytical  method  for  the 
determination  of  clofentezine  residues 
in/on  apples  was  submitted  with  PP 
3F3392.  A  PMV  was  successfully 
completed  by  ACL,  and  the  method  was 
found  acceptable.  The  Limit  of 
Quantitation  (LOQ)  and  Minimum 
Detection  Limit  (MDL)  were  determined 
to  be  0.01  ppm  and  0.003  ppm, 
respectively.  EPA  concluded  that  the 
method  was  suitable  for  enforcement 
purposes.  The  method  was  forwarded  to 
FDA  for  inclusion  in  PAM-II. 

C.  Magnitude  of  Residues 

EPA  previously  determined  that 
existing  meat/milk  tolerances  would  be 


adequate  to  support  a  proposed  10  ppm 
tolerance  for  apple  pomace  (PP  9F3705). 
No  increases  in  the  established  meat/ 
milk  tolerances  are  required  to  support 
the  recommended  tolerance  of  3.0  ppm 
for  apple  pomace. 

Apple  pomace  does  not  constitute  a 
significant  portion  of  the  poultry  diet; 
therefore,  poultry  feeding  studies  and 
tolerances  have  not  been  required. 

Data  from  a  crop  field  thai  study 
indicated  that  residues  ranged  from  < 
0.01  to  0.44  ppm.  Therefore,  the 
proposed  tolerance  level  for  apples,  0.5 
ppm,  is  appropriate. 

Processed  residue  data  showed  that 
clofentazine  can  concentrate  by  a  factor 
of  5.8  in  wet  pomace.  The  appropriate 
tolerance  level  for  pomace  is  thus  3.0 
ppm  (5.8  X  0.44  ppm  =  2.5  ppm, 
roimded  up  to  3.0). 

D.  International  Residue  Limits 

There  is  a  Codex  MRL  of  0.5  ppm  for 
the  parent  compound  clofentezine  on 
pome  fruit  at  0.5  ppm.  A  Canadian 
tolerance  of  0.5  ppm  has  been 
established  for  clofentezine  and  the  2- 
chlorobenzoyl  metabolite  on  apples. 
Tolerance  compatibility  problems  do 
not  exist  with  respect  to  the  Codex 
MRL,  but  do  exist  with  respect  to  the 
Canadian  MRL.  As  EPA  has  concluded 
the  submitted  residue  chemistry  data 
support  tolerances  based  on  the  parent 
only,  it  is  not  appropriate  to  harmonize 
the  proposed  tolerance  for  residues  of 
clofentezine  in/on  apples  with  the 
Canadian  MRL. 

IV.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  clofentezine  in  or  on 
apples  at  0.5  ppm  and  apple  pomace  at 
3.0  ppm. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  as  was  provided  in  the  old 
section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procediual  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  Jime  18, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 


imder  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  regulation.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  groimds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  EPA 
is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding 
tolerance  objection  fee  waivers,  contact 
James  Tompkins,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Enviroimiental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  239,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA,  (703)  305-5697, 
tompkins.jim@epa.gov.  Requests  for 
waiver  of  tolerance  objection  fees 
should  be  sent  to  James  HoUins, 
Information  Resources  and  Services 
Division  {7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460. 

If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues  on  which  a  hearing  is 
requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  requestor 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  genuine 
and  substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 
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VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
regulation  under  docket  control  number 
[OPP-300843]  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resoiuces  and  Services  Division 
{7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Objections  and  hearing  requests  may 
be  sent  by  e-mail  directly  to  EPA  at: 

opp-docket@epa.gov. 

E-mailed  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  regulation, 
as  well  as  the  public  version,  as 
described  in  this  unit  will  be  kept  in 
paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  record  is  the 
paper  record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vn.  Regulatory  Assessment 
Requirements 

A.  Certain  Acts  and  Executive  Orders 

This  final  rule  establishes  a  tolerance 
imder  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specficed  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 


Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  imder  FFDCA  section 
408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  frova.  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  OMB  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commimications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regxilation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
govenunents  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 

Today's  rule  does  not  create  an 
unfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 


C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19, 1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  conunimities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiu« 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3ft))  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Vni.  Submission  to  Congress  and  tbe 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediue, 
Agricultiual  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 
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Dated:  April  8, 1999. 

James  Jones, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  foUows: 

Authority:  21  U.S.C.  321(q),  (346a),  and 
371. 

2.  Section  180.446  is  amended  as 
follows: 

a.  By  adding  a  paragraph  heading  to 
paragraph  (a). 

b.  By  redesignating  paragraphs  (b)  and 
(c)  as  paragraphs  (a)(1)  and  (a)(2), 
respectively. 

c.  By  amending  newly  designated 
paragraph  {a)(l)  by  adding 
alphabetically  to  the  table  the 
commodity  "apple  pomace"  and 
revising  the  tolerance  for  "apples". 

d.  By  adding  and  reserving  with 
paragraph  headings  new  paragraphs  (b), 
(c)  and  (d). 

The  added  and  revised  portions  read 
as  follows: 

§  1 80.446    ClofenteziM;  tolerances  for 
residues. 

(a)  General.  *     *     * 


Commodity 

Parts  per  million 

•              •              • 

AoDle  Domace 

*       * 

3.0 

Apples  ........; 

•           •           • 

0.5 

*               • 

(b)  Section  18  emergency  exemptions. 
[Reserved) 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(FR  Doc.  99-9710  Filed  4-1&-99;  8:45  am] 
BuxiNQ  CODE  eseo-so-f 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300844;  FRL-6075-4] 
RIN  2070-AB78 

Diflubenzuron;  Pesticide  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  establishes 
tolerances  for  residues  of  the  insecticide 


diflubenzuron  (N-[[4- 
chlorophenyl)amino]-carbonyl]-2,6- 
difluorobenzamide)  and  its  metabolites, 
4-chlorophenylurea  (CPU)  and  4- 
chloroaniline  (PCA)  in/on  rice  grain  at 
0.02  ppm  and  rice  straw  at  0.8  ppm. 
Uniroyal  Chemical  Company,  Inc. 
submitted  a  petition  to  EPA  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA).  as  amended  by  the  Food 
Quality  Protection  Act  of  1996 
requesting  these  tolerances. 
DATES:  This  regulation  is  effective  April 
19, 1999.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  June  13. 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300844], 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency.Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  he  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300844].  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroimiental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  hi  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  119,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300844].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Rita  Kumar,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 


Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  308-8291.  e-mail: 
kumar.rita@epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  25, 1998 
(63  FR  9528)  (FRL-5775-3).  EPA  issued 
a  notice  piusuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(e)  armouncing 
the  filing  of  a  pesticide  petition  (PP 
6G4771)  fi'om  Uniroyal  Chemical 
Company,  Inc.,  Bethany,  CT  proposing 
to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
the  insect  growrth  regulator, 
diflubenzuron  and  metabolites 
convertible  to  p-chloroaniline, 
expressed  as  diflubenzuron  in  or  on  rice 
at  0.02  parts  per  million  (ppm)  and  rice 
straw  at  0.8  ppm.  The  notice  included 
a  summary  of  the  petition  prepared  by 
Uniroyal  Chemical  Company,  Inc.,  the 
registrant.  In  the  Federal  Register  of 
March  9, 1998  (63  FR  11445)  (FRL- 
5777-8),  a  clarification  of  the  notice  of 
filing  was  published  explaining  that 
Uniroyal  had  submitted  two  petitions, 
6G4771,  for  the  establishment  of  a. 
temporary  tolerance  in  or  on  rice  at  0.01 
ppm  in  association  with  a  3,000  acre 
Experimental  Use  Permit,  and  8F4925, 
to  amend  40  CFR  180.377  to  include  a 
permanent  tolerance  for  residues  of  the 
insect  grovrth  regulator,  diflubenzuron 
and  metabolites  convertible  to  p- 
chloroaniline,  expressed  as 
diflubenzuron  in  or  on  rice  at  0.02  parts 
per  million  (ppm)  and  rice  straw  at  0.8 
ppm.  There  were  no  comments  received 
in  response  to  the  notice  of  filing  or  the 
clarification. 

I.  Background  and  Statutory  Findings 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
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exposure  to  the  pesticide  chemical 
residue.  ..." 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risk  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  Final  Rule 
on  Bifenthrin  Pesticide  Tolerances  (62 
FR  62961,  November  26, 1997)  (FRI^ 
5754-7). 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  residues  of  the  insecticide 
diflubenzuron  (N-[[4- 
chlorophenyl)amino]-carbonyl]-2,6- 
difluorobenzamide)  and  its  metabolites, 
4-chlorophenylurea  (CPU)  and  4- 
chloroaidline  (PCA)  on  rice  grain  at  0.02 
parts  per  million  (ppm)  and  rice  straw 
at  0.8  ppm,  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  the  insecticide 
diflubenziuon  (N-[[4- 
chlorophenyl)aminol-carbonyl]-2,6- 
difluorobenzamide)  and  its  metabolites, 
4-chlorophenylurea  (CPU)  and  4- 
chloroaniline  (PCA)  on  rice  grain  at  0.02 
ppm  and  rice  straw  at  0.8  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicohgical  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information  - 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consiuners,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  diflubenziuon 
(N-[[4-chlorophenyl)aminol-carbonyll- 
2,6-difluorobenzamide)  and  its 
metabolites,  4-chlorophenylurea  (CPU) 
and  4-chloroaniline  (PCA)  on  rice  grain 
at  0.02  ppm  and  rice  straw  at  0.8  ppm 
have  been  fully  described  in  the 
Reregistration  Eligibility  Decision  (RED) 
document  (EPA  73&-R-97-008,  August 
1997),  a  copy  of  which.is  in  the  public 
docket. 

B.  Toxicohgical  Endpoints 

1.  Acute  toxicity.  A  risk  assessment 
for  acute  dietary  exposiu«  (1  day)  is  not 
necessary.  One  day  single  dose  oral 
studies  in  rats  and  mice  indicated  only 


marginal  effects  on  methemoglobin 
levels  at  a  dose  level  of  10,000 
milligrams/kilograms  (mg/kg)  of 
diflubenzuron. 

2.  Short-  and  intermediate-term 
toxicity.  The  toxicology  endpoint  for 
short-term  occupational  or  residential 
exposure  (1  to  7  days)  is 
sulfhemoglobinemia  observed  in  the  14- 
day  subchronic  oral  study  in  mice  dosed 
with  technical  grade  diflubenzuron.  The 
no  observed  effect  level  (NOEL)  in  this 
study  was  40  mg/kg/day  and  the  lowest 
effect  level  (LEL)  was  200  mg/kg/day. 

The  toxicology  endpoint  for 
intermediate-term  occupational  or 
residential  exposine  (1  week  to  several 
months)  is  methemoglobinemia 
observed  in  the  13-week  subchronic 
feeding  study  in  dogs.  For  the  purpose 
of  risk  assessments,  the  NOEL  of  1.64 
mg/kg/day  in  this  study  should  be 
considered  to  be  2  mg/kg/day  so  as  to 
be  consistent  with  the  NOEL  of  2  mg/ 
kg/day  in  the  chronic  study  used  to 
calculate  the  RfD.  The  LEL  in  this  study 
was  6.24  mg/kg/day.  Since  an  oral 
NOAEL  was  selected  for  a  dermal 
endpoint.  a  dermal  absorption  factor  of 
0.5%  should  be  used  for  this  risk 
assessment  when  converting  dermal 
exposure  to  oral  equivalents.  Therefore, 
the  dermal  equivalent  dose  producing  a 
NOAEL  by  the  oral  route  is  400.0  mg/ 
kg/day  (i.e.,  2.0  mg/kg/day  divided  by 
0.005  =  400.0  mg/kg/day). 

3.  Chronic  toxicity.  Tne  RfD  was 
determined  to  be  0.02  mg/kg/day  and  is 
based  on  the  NOEL  of  2.0  mg/kg/day  in 
the  52-week  chronic  oral  study  in  dogs. 
Increases  in  methemoglobin  and 
sulfhemoglobin  were  observed  at  the 
next  higher  dose  level  of  10.0  mg/kg/ 
day.  An  imcertainty  factor  of  100  was 
applied  to  account  for  the  interspecies 
extrapolation  and  intraspecies 
variability.  Diflubenziu-on  has  been 
reviewed  by  the  FAO/WHO  joint 
conunittee  on  pesticide  residues  and  an 
Acceptable  Daily  Intake  (ADI)  of  0.02 
mg/kg/day  was  established  in  1985.  The 
ADI  was  based  upon  the  1  year  oral 
toxicity  study  in  dogs  with  a  NOEL  of 
2.0  mg/kg/day.  A  safety  factor  of  100 
was  applied  to  account  for  the 
interspecies  extrapolation  and 
intraspecies  variability. 

4.  Carcinogenicity.  Based  on  the 
available  evidence,  which  included 
adequate  carcinogenicity  studies  in  rats 
and  mice  and  a  battery  of  negative 
mutagenicity  studies,  diflubenzuron  per 
se  has  been  classified  as  Group  E 
(evidence  of  non-carcinogenicity  for 
hiunans).  However,  p-chloroaniline 
(PCA),  a  metabolite  of  diflubenzuron, 
was  classified  as  a  Group  B2  carcinogen 
(probable  human  carcinogen).  The 
classification  for  PCA  was  based  on  the 


results  of  a  National  Toxicology 
Program  (NTP)  study  reported  in  July 
1989,  in  which  p-chloroaniline 
hydrochloride  was  administered  by 
gavage  to  rats  and  mice  for  2  years.  In 
rats,  clearly  increased  incidences  of 
imcommon  sarcomas  (fibrosarcomas, 
hemangiosarcomas  and/or 
osteosarcomas)  of  the  spleen  were 
observed  in  males.  In  females,  two 
additional  sarcomas  of  the  spleen  were 
also  found.  Pheochromocytomas  of  the 
adrenal  gland  may  also  have  been 
associated  with  the  test  material  in  male 
and  female  rats.  In  mice,  increased 
incidences  of  hepatocellular  neoplasms 
in  the  liver  and  of  hemangiosarcomas  in 
the  spleen  and/or  liver  were  observed  in 
males.  In  females,  no  evidence  of 
carcinogenic  activity  was  observed.  The 
results  of  several  mutagenicity  studies 
on  PCA  were  also  included  in  the  same 
NTP  report.  PCA  was  mutagenic  in 
Salmonella  strains  TA98  and  TAlOO 
with  metabolic  activation.  Gene 
mutations  were  induced  by  PCA  in 
cultured  mouse  lymphoma  cells  with 
and  without  metabolic  activation.  In 
cultiu-ed  Chinese  hamster  ovary  (CHO) 
cells,  treatment  with  PCA  produced 
significant  increases  in  sister  chromatid 
exchanges  (SCEs)  with  and  without 
metabolic  activation.  Chromosomal 
aberrations  were  also  significantly 
increased  in  CHO  cells  in  the  presence 
of  metabolic  activation. 

For  the  purpose  of  calculating  dietary 
risk  assessments,  the  foUovdng 
procedure  was  used: 

a.  P-chlorophenylurea  (CPU)  and  p- 
chloroacetanilide  (PCAA),  additional 
metabolites  of  diflubenziu'on  that  are 
closely  related  to  PCA  and  for  which 
there  are  no  adequate  carcinogenicity 
data  available,  should  beyconsidered  to 
be  potentially  carcinogenic  and  to  have 
the  same  carcinogenic  potency  (Ql*)  as 
PCA 

b.  The  sum  of  PCA,  CPU.  and  PCAA 
residues  in  ingested  food  should  be 
used  to  estimate  the  dietary  exposure  of 
humans  to  the  carcinogenic  metabolites 
of  diflubenzuron. 

c.  In  addition  to  ingested  residues  of 
these  three  metabolites,  amoimts  of 
PCA,  CPU,  and/or  PCAA  formed  in  vivo 
following  ingestion  of  diflubenzuron 
should  also  be  included  when 
estimating  the  total  exposure  of  humans 
to  the  carcinogenic  metabolites  of 
diflubenzuron.  The  in  vivo  conversion, 
of  ingested  diflubenzuron  to  PCA  and/ 
or  CPU  was  estimated  to  be  2.0%,  based 
on  data  in  the  rat  metabolism  study. 

The  Ql*  (estimated  unit  risk)  for  PCA, 
based  upon  spleen  sarcoma  rates  in 
male  rats,  was  calculated  to  be  6.38  x 
10-2  (mg/kg/day)-'  in  human 
equivalents. 
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It  has  been  determined  that  PCAA 
does  not  occur  in  animal  or  plant  tissues 
in  significant  amounts. 

5.  Special  sensitivity  to  infants  and 
children.  In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  diflubenzuron, 
EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproductive  toxicity  study  in  the  rat. 
Developmental  toxicity  studies  are 
designed  to  evaluate  adverse  e£fects  on 
the  developing  fetus  resulting  from 
maternal  pesticide  exposiu'e  diuing 
gestation.  Reproductive  toxicity  studies 
provide  information  relating  to  pre-  and 
post-natal  effects  from  exposure  to  the 
pesticide,  information  on  the 
reproductive  capability  of  mating 
animals,  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  10-fold 
margin  of  safety  for  infants  and  children 
in  the  case  of  threshold  effects  to 
account  for  pre-  and  post-natal  toxicity 
and  the  completeness  of  the  data  base 
unless  EPA  determines  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposiue  analysis  or  through  using 
uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  In  either 
case,  EPA  generally  defines  the  level  of 
appreciable  risk  as  exposiu«  tli&t  is 
greater  than  1/100  of  Oie  NOEL  in  the 
animal  study  appropriate  to  the 
particular  risk  assessment.  This  100- 
fold  uncertainty  (safety)  fector/margin  of 
exposure  (safety)  is  designed  to  account 
for  inter-species  extrapolation  and  intra- 
species  variability.  EPA  believes  that 
reliable  data  support  using  the  100-fold 
margin/factor,  rather  than  the  1 ,000- 
fold  margin/factor,  when  EPA  has  a 
complete  data  base  under  existing 
guidelines,  and  when  the  severity  of  the 
effect  in  infants  or  children,  the  potency 
or  imusual  toxic  properties  of  a 
compound,  or  the  quality  of  the 
exposure  data  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
margin/factor. 

a.  Developmental  toxicity  studies — i. 
Rats.  In  the  developmental  study  in  rats, 
the  maternal  (systemic)  NOEL  was 
1.000.0  mg/kg/day  [HDT].  The 
developmental  (fetal)  NOEL  was  1,000.0 
mg/kg/day.  [HDT]. 

ii.  Rabbits.  In  the  developmental 
toxicity  study  in  rabbits,  the  maternal 
(systemic)  NOEL  was  1,000.0  mg/kg/ 
day,  [HDT).  The  developmental  (pup) 
NOEL  was  1,000.0  mg/kg/day.  [HDT]. 

b.  Reproductive  toxicity  studies.  In  the 
2-generation  reproductive  toxicity  study 


in  rats,  the  maternal  (systemic)  NOEL 
was  <36  males/<42  females  [LDT]  based 
on  hematological  effects  at  all  dose 
levels  tested.  The  reproductive  (pup) 
NOEL  was  427.0  mg/kg/day,  based  on 
decreases  in  the  F-1  pup  weight  at  the 
LEL  of  2,454.0  mg/kg/day  [HDT]. 

c.  Pre-  and  post-natal  sensitivity.  The 
toxicologies!  data  base  for  evaluating 
pre-  and  post-natal  toxicity  for 
diflubenzuron  is  complete  with  respect 
to  current  data  requirements.  Based  on 
the  developmental  and  reproductive 
toxicity  studies  discussed  above,  for 
diflubenzuron  there  does  not  appear  to 
be  an  extra  sensitivity  for  pre-  or  post- 
natal effects.  Based  on  the  above,  EPA 
concludes  that  reliable  data  support  use 
of  a  100-fold  margin  of  exposure/ 
uncertainty  factor,  rather  than  the 
1,000-fold  margin/factor,  to  protect 
infants  and  children. 

C.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.377)  for  residues  of 
diflubenzuron  per  se,  in  or  on  citrus, 
artichokes,  wahiuts,  mushrooms, 
cottonseed,  soybean,  and  associated 
livestock  commodities.  Existing 
tolerances  range  from  0.05  ppm  in/on 
soybeans  to  6.0  ppm  in/on  artichokes. 
Tolerances  of  0.05  ppm  have  also  been 
established  for  residues  of 
diflubenzuron  in  animal  commodities. 

For  the  dietary  risk  assessment, 
anticipated  residues  levels  were 
calculated  in  livestock,  citrus  and 
mushroom  commodities.  Anticipated 
residue  estimates  for  diflubenzuron 
were  not  calculated  for  other  raw 
agricultural  commodities.  Percent  crop 
treated  data  were  utilized  where 
available. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings:  (1) 
That  the  data  used  are  reliable  and 
provide  a  valid  basis  for  showing  the 
percentage  of  food  derived  from  a  crop 
that  is  likely  to  contain  residues;  (2)  that 
the  exposure  estimate  does  not 
underestimate  the  exposure  for  any 
significant  subpopulation  and;  (3)  where 
data  on  regional  pesticide  use  and  food 
consumption  are  available,  that  the 
exposure  estimate  does  not  imderstate 
exposure  for  any  regional  population.  In 
addition,  the  Agency  must  provide  for 
periodic  evaluation  of  any  estimates 
used.  To  provide  for  the  periodic 
evaluation  of  these  estimates  of  percent 
crop  treated  as  required  by  section 
408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  percent 
crop  treated. 


Dietary  exposure  estimates  were 
based  on  the  follov«ng  percent  crop 
treated  estimates:  grass/rangeland,  1%; 
cottonseed,  3%;  grapefruit,  8%; 
mushrooms,  3.1%;  oranges,  2%; 
tangerines,  4%;  soybean,  1%;  cattle 
bolus,  5%.  Other  commodities  were 
assiuned  to  be  100%  treated.  The 
Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  (1),  EPA  finds  that  the 
percent  crop  treated  information 
described  above  for  diflubenzuron  is 
reliable  and  has  a  valid  basis.  The 
Agency  has  utilized  statistical  data  from 
public  and  proprietary  sources, 
including  EMD^J^,  and  checked  these 
against  data  provided  by  the  registrant. 
These  are  the  best  available  soiu-ces  for 
such  information.  Concerning  (2)  and 
(3),  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
accoimt  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  imderstate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than 
data  available  through  national  food 
consiunption  surveys,  EPA  does  not 
have  available  information  on  the 
consumption  of  food  bearing 
diflubenziuon  in  a  particular  area. 

Risk  assessments  were  conducted  as 
follows: 

.  a.  Acute  exposure  and  risk.  A  risk 
assessment  for  acute  dietary  exposure  (1 
day)  is  not  necessary.  One  day  single 
dose  oral  studies  in  rats  and  mice 
indicated  only  marginal  effects  on 
methemoglobin  levels  at  a  dose  level  of 
10,000  mg/kg  of  diflubenzuron. 

b.  Chronic  exposure  and  risk.  A 
chronic  dietary  risk  assessment  is 
required  for  diflubenzuron.  The  RfD 
used  for  the  chronic  dietary  analysis  for 
diflubenzuron  is  0.02  mg/kg  bwt/day. 
The  chronic  DEEM  analysis  used  mean 
consimiption  (3-day  average). 
Anticipated  residues  and  percent  crop 
treated  information  for  select 
commodities  were  used.  Since  EPA 
determined  to  reduce  the  lOx  factor  to 
Ix,  the  Population  Adjusted  Dose  (PAD) 
and  the  Rfl3  are  the  same.  Therefore, 
EPA's  level  of  concern  are  values 
>100%  RfD.  Dietary  exposures  for  the 
U.S.  general  population  and  other 
subgroups  at  percentage  of  RfD  are 
presented  below.  The  other  subgroups 
included  represent  the  highest  dietary 
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exposures  for  their  respective  subgroups    general  population  subgroup  higher 
(i.e.,  children,  females,  and  the  other  than  U.S.  population). 


Subgroups 

%RfD 

Exposure  (mg/kg/day) 

U.S.  population  (48  states) 

Non-hispanic  others 

Non-nursing  infants  (<1  year  old) 

Females  (20+  years,  not  pregnant,  not  nursing) 

<1% 
<1% 
<1% 
<1% 

0.000027 
0.000102 
0.000031 
0.000032 

The  U.S.  population  and  all  the  DEEM 
subgroups  have  ARCs  for  chronic 
dietary  (non-cancer)  risk  from 
diflubenzuron  well  below  the  RfD  when 
all  uses  are  considered. 

c.  Cancer  risk  from  consumption  of 
PCA  and  related  metabolites.  The 
Agency  has  determined  that  there  are 
three  possible  sources  for  dietary 
exposure  to  PCA  and  related 
compounds  (CPU  and  PCAA):  residues 
in  plants/fungi  (mushrooms),  residues 
in  animal  commodities  (milk  and  liver) 
and  in  vivo  conversion  of 
diflubenzuron. 

i.  Mushmoms/milk/liver.  The  Agency 
used  results  from  metabolism  studies  to 
determine  the  percent  of  the  total 
radioactive  residue  (TRR)  present  as 
PCA  and  related  compounds  in 
mushrooms,  milk  and  liver.  For  milk 
and  liver,  anticipated  residues  were 
calculated  from  the  results  of  the 
ruminant  feeding  study  using  tolerance 
level  residues  in  animal  feed  items  and 
adjusting  for  percent  crop  treated.  The 
total  levels  of  PCA  and  related 
compounds  were  estimated  by 


multiplying  the  ratio  of  PCA/DFB  by  the 
diflubenzuron  consumption  (frvm 
DEEM).  The  PCA  consumption  values 
were  calculated  as  follows: 

Mushrooms  =  0.0000062  mg/kg/day 

Milk  =  0.0000004  mg/kg/day 

Liver  =  O.OU000002  mg/kg/day 

Total  =  0.00000066  mg/kg/day 

Overall  U.S.:  0.0000066  mg/kg/day  (4.2  x 
10-^  Carcinogenic  Risk) 

ii./n  vivo.  Based  on  the  results  of  a  rat 
metabolism  study,  an  assumption  of  a 
2.0%  conversion  of  diflubenziiron  to 
PCA  in  humans  is  assumed  for  PCA  risk 
assessment.  Using  the  above  exposiire 
estimate  for  rice  and  published  uses 
(0.000027  mg/kg/day)  the  carcinogenic 
risk  estimate  (overaU  U.S.  population)  is 
3.4  X  10  8  (0.000027  mg/kg/day  x  0.02  x 
0.0638  (mg/kg/day)  ')• 

Total  cancer  risk  estimate  for  PCA  and 
related  metabolites: 

Overall  U.S.:  4.5  x  10-' 

This  cancer  risk  does  not  exceed  the 
level  of  concern. 

2.  From  drinking  water.  EPA  has 
calculated  drinking  water  levels  of 
concern  (DWLOCs)  for  chronic  (non- 


cancer)  exposure  to  diflubenzinon  in 
surface  and  ground  water  for  the  U.S. 
population  and  children  (1-6  yrs).  They 
are  700  and  200  ppb,  respectively.  For 
chronic  (cancer)  exposure  to  CPU  in 
siuface  and  groimd  water,  the  DWLOC 
is  0.30  ppb  for  the  U.S.  population.  To 
calculate  the  DWLOC  for  chronic  (non- 
cancer)  exposure  relative  to  a  chronic 
toxicity  endpoint,  the  chronic  dietary 
food  exposure  (from  DEEM)  was 
subtracted  from  the  RfD  to  obtain  the 
acceptable  chronic  (non-cancer) 
exposure  to  diflubenzuron  in  drinking 
water.  To  calculate  the  DWLOC  for 
chronic  exposures  relative  to  a 
carcinogenic  toxicity  endpoint,  the 
chronic  (cancer)  dietary  food  exposure 
was  subtracted  from  the  ratio  of  the 
negligible  cancer  risk  to  the  Q*  to  obtain 
the  acceptable  chronic  (cancer) 
exposure  to  diflubenziuon  in  drinking 
water.  DWLOCs  were  then  calculated 
using  defanlt  body  weights  and  drinking 
water  consumption  figines. 

a.  Chronic  risk.  Chronic  RfD  =  0.02 
mg/kg/day.  Maximiun  H2O  =  0.02  - 
Food  Exposure. 


Subgroup 

Food  Exposure  to  Diflubenzuron  (from 
DEEM  mg/kg/day) 

Maximum  H2O  Exposure  (mg/kg/day) 

U.S.  population 

0.000027 

0.01997 

Children  (1-6  years) 

0.00031 

0.01997 

U.S.  Population:  DWLOC  =  700  ppb 
Children  (1-6  years):  DWLOC  =  200  ppb 


b.  Cancer  risk.  Q*  =  6.38  x  10  2  (mg/ 
kg/day)  -  Maximum  H2O  =  1.6 x  lO'  - 
Food  Exposiue 


Subgroup 

Food  Exposure  to  PCA  and  Related 
Compounds  (mg/kg/day) 

Maximum  H2O  Exposure  (mg/kg/day) 

U.S.  population 

0.0000071 

0.0000089 

U.S.  population:  DWLOC  =  0.30  ppb 
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The  PCA  and  related  compounds 
value  is  a  total  of  residues  in  food 
(0.0000066  mg/kg/day)  +  residues 
formed  in  vivo  (0.000027  mg/kg/day 
DFB  X  2%  conversion). 

The  estimated  average  concentration 
of  diflubenziuron  in  surface  water 
sources  is  not  expected  to  exceed  0.05 
ppb.  Estimated  average  concentrations 
of  CPU  in  surface  water  sources  is  not 
expected  to  exceed  0.73  ppb.  The 
estimated  average  concentrations  of 
diflubenzuron  in  surface  water  are  less 
than  EPA's  levels  of  concern  for 
diflubenzuron  in  drinking  water  as  a 
contribution  to  chronic  (non-cancer) 
aggregate  exposure.  However,  the 
estimated  average  concentration  (0.73 
ppb)  of  CPU  in  surface  water  exceeds 
EPA's  levels  of  concern  for  CPU  in 
drinking  water  (0.30  ppb)  as  a 
contribution  to  chronic  (cancer) 
aggregate  exposure. 

EPA  believes  the  estimates  of  CPU 
exposiwe  in  water  derived  from  the 
PRZM-EXAMS  model,  particularly  the 
estimates  pertaining  to  chronic 
exposure,  are  significantly  overstated  for 
several  reasons.  The  PRZM-EXAMS 
model  was  designed  to  estimate 
exposure  from  ecological  risk 
assessments  and  thus  uses  a  scenario  of 
a  body  of  water  approximating  the  size 
of  a  1  hectare  (2.5  acres)  pond.  This 
tends  to  overstate  chronic  drinking 
water  exposure  levels  for  the  following 
reasons.  First,  surface  water  source 
drinking  water  generally  comes  from 
bodies  of  water  that  are  substantially 
larger  than  a  1  hectare  (2.5  acres)  pond. 
Second,  the  modeled  scenario  also 
assumes  that  essentially  the  whole  basin 
receives  an  application  of  the  pesticide. 
Yet  in  virtually  all  cases,  basins  large 
enough  to  support  a  drinking  water 
facility  will  contain  a  substantial 
fraction  of  the  area  which  does  not 
receive  pesticide.  Third,  there  is  often  at 
least  some  flow  (in  a  river)  or  tiunover 
(in  a  reservoir  or  lake)  of  the  water  so 
the  persistence  of  the  pesticide  near  the 
drinking  water  facility  is  usually 
overestimated.  Fourth,  even  assuming  a 
reservoir  is  directly  adjacent  to  an 
agricultural  freld,  the  agricultiu'al  freld 
may  not  be  used  to  grow  a  crop  on 
which  the  pesticide  in  question  is 
registered  for  use.  Fifth,  the  PRZM- 
EXAMS  modeled  scenario  does  not  take 
into  account  reductions  in  residue- 
loading  due  to  applications  of  less  than 
the  maximum  application  rate  or  no 
treatment  of  the  crop  at  all  (percent  crop 
treated  data).  Although  there  is  a  high 
degree  of  uncertainty  to  this  analysis, 
these  are  the  best  available  estimates  of 
concentrations  of  CPU  in  drinking 
water.  EPA  believes  that  these  numbers 
justify  asking  for  field  runoff  monitoring 


for  CPU  in  conjunction  with  the 
registered  use  on  cotton. 

EPA  bases  this  determination  on  a 
comparison  of  estimated  concentrations 
of  diflubenzuron  and  CPU  in  surface 
waters  and  ground  waters  to  back- 
calculated  "levels  of  concern"  for 
diflubenzuron  and  CPU  in  drinking 
water.  These  levels  of  concern  in 
drinking  water  were  determined  after 
EPA  has  considered  all  other  non- 
occupational human  exposures  for 
which  it  has  reliable  data,  including  all 
ciurent  uses,  and  uses  considered  in 
this  action.  The  estimates  of 
diflubenzuron  and  CPU  in  surface  and 
ground  waters  are  derived  from  water 
quality  models  that  use  conservative 
assumptions  (health-protective) 
regarding  the  pesticide  transport  irom 
the  point  of  application  to  surface  and 
ground  water.  Because  EPA  considers 
the  aggregate  risk  resulting  from 
multiple  exposure  pathways  associated 
with  a  pesticide's  uses,  levels  of  concern 
in  drinking  water  may  vary  as  those 
uses  change.  If  new  uses  are  added  in 
the  future,  EPA  will  reassess  the 
potential  impacts  of  diflubenziuon  and 
CPU  on  drinking  water  as  a  part  of  the 
aggregate  risk  assessment  process. 

3.  From  non-occupational  non-dietary 
exposure.  Diflubenzxiron  is  a  restricted 
use  pesticide  and  therefore  not  available 
for  use  by  homeowners.  However,  non- 
agricultural  uses  of  diflubeiumron  may 
expose  people  in  residential  locations. 
Based  on  the  low  dermal  absorption  rate 
(0.5%),  and  the  extremely  low  dermal 
and  inhalation  toxicity,  these  uses  are 
expected  to  result  in  insignificant  risks. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
iiiformation"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
An  explanation  of  the  current  Agency 
approach  to  assessment  of  pesticides 
with  a  common  mechanism  of  toxicity 
may  be  found  in  the  Final  Rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961). 

Diflubenzuron  is  structurally  similar 
to  other  substituted  benzoylurea 
insecticides  including  triflumiu'on  and 
flucycloxuron.  EPA  does  not  have,  at 
this  time,  available  data  to  determine 
whether  diflubenzuron  has  a  common 
mechemism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 


mechanism  of  toxicity,  diflubenzuron 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  diflubenziu'on  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population,  Infants,  and 
Children 

1.  Acute  risk.  There  is  no  risk  from 
acute  dietary  exposure  (1  day)  to 
diflubenzuron  as  there  is  no  toxic 
endpoint  identified. 

2.  Chronic.  For  the  U.S.  population, 
<1%  of  the  RfD  is  occupied  by  food 
exposure.  The  estimated  average 
concentrations  of  diflubenzuron  in 
surface  and  ground  water  are  less  than 
EPA's  levels  of  concern  for 
diflubenzuron  in  drinking  water. 
Therefore,  EPA  concludes  that  there  is 
a  reasonable  certainty  that  no  harm  will 
result  to  infants,  children,  or  adults 
from  chronic  aggregate  (food  plus  water) 
exposure  to  diflubenzuron  residues. 

3.  Carcinogenic  aggregate  exposure 
and  risk.  For  the  U.S.  population, 
cancer  risk  resulting  from  food  exposure 
is  4.5  X  lO''.  The  estimated  average 
concentration  (0.73  ppb)  of  CPU  in 
surface  water  exceeds  EPA's  levels  of 
concern  for  CPU  in  drinking  water  (0.30 
ppb)  as  a  contribution  to  chronic 
(cancer)  aggregate  exposure.  However, 
EPA  believes  that  these  PRZM-EXAMS 
model  overestimates  exposures  for  the 
reasons  given  above.  EPA  does  not 
generally  use  siirface  water  modeling 
values  for  quantitative  risk  assessment. 
However,  due  to  the  statistical 
uncertainties  regarding  the  significance 
of  cancer  risks  which  are  near  1  x  10-*, 
EPA  has  calculated  that  the  cancer  risk 
resulting  from  0.73  ppb  of  CPU  in 
drinking  water  is  1.30  x  10-*.  The 
aggregate  cancer  risk  is  thus  1.8  x  10-^ 
(4.5  X  10  '  for  food  +  1.3  x  10^  for 
water). 

4.  Determination  of  safety.  EPA 
believes  that  the  total  risk  estimate  for 
CPU  in  food  and  drinking  water  of  1.8 
X  10-*  generally  represents  a  negligible 
risk,  as  EPA  has  traditionally  applied 
that  concept.  EPA  has  commonly 
referred  to  a  negligible  risk  as  one  that 
is  at  or  below  1  in  1  million  (1  x  10*). 
Quantitative  cancer  risk  assessment  is 
not  a  precise  science.  There  are  a 
significant  number  of  imcertainties  in 
both  the  toxicology  used  to  derive  the 
cancer  potency  of  a  substance  and  in  the 
data  used  to  measure  and  calculate 
exposure.  The  Agency  does  not  attach 
great  significance  to  niunerical  estimates 
for  carcinogenic  risk  that  differ  by 
approximately  a  factor  of  2. 
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in.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  qualitative  natiire  of  the  residue 
in  plants  is  adequately  understood 
based  on  data  from  citrus,  mushroom, 
and  soybean  metabolism  studies.  The 
Agency  has  concluded  that  tolerances 
should  be  expressed  in  terms  of  the 
combined  residues  of  diflubenzuron  and 
metabolites  convertible  to  PCA  (CPU 
and  PCAA)  expressed  as  diflubenzmon. 

The  nature  of  the  residue  in  animals 
is  adequately  understood  based  on 
acceptable  poultry  and  ruminant 
metabolism  studies  reflecting  oral 
dosing.  Terminal  residues  identified  in 
animal  tissues,  milk,  and  eggs  include 
diflubenzuron,  2-hydroxy- 
diflubenzuron  (2HDFB),  2,6- 
difluorobenzamide  (DFBAM),  2,6- 
difluorobenzoic  acid  (DFBA),  N-(4- 
chlorophenyl)urea  (CPU),  and  PCA.  Tlie 
Agency  has  concluded  that  tolerances 
should  be  expressed  in  terms  of  the 
combined  residues  of  diflubenzuron  and 
metabolites  convertible  to  PCA  (CPU 
and  PCAA)  expressed  as  diflubenzuron. 

B.  Analytical  Enforcement  Methodology 

Adequate  methods  are  available  for 
the  analysis  of  diflubenziuon  in  rice 
grain  (0.01  ppm),  rice  straw  (0.01  ppm) 
and  water  (0.001  ppm).  Three 
enforcement  methods  for  diflubenzuron 
are  published  in  PAM,  Vol.  U  as 
Methods  I,  n,  and  m.  Method  n  is  a  GC/ 
ECD  method  that  can  separately 
determine  residues  of  diflubenzuron, 
CPU,  and  PCA  in  eggs,  milk,  and  animal 
tissues.  All  three  methods  have 
undergone  successful  Agency 
validations  and  are  acceptable  for 
enforcement  purposes.  Individual 
analytical  methods  for  rice  commodities 
have  been  submitted  for  CPU  (LDQ  of 
0.001  ppm  in  grain,  0.01  ppm  in  straw) 
and  PCA  (LOQ  of  0.005  ppm  in  grain 
and  straw).  The  methods  and  ILVs  have 
been  sent  to  Beltsville  for  Petition 
Method  Validation.  EPA  will  withhold 
a  final  conclusion  on  the  adequacy  of 
these  method  as  analytical  enforcement 
methods  pending  receipt  of  the  PMV 
reports.  However,  these  methods  are 
based  on  Method  II.  EPA  thus  has  no 
objections  to  a  conditional  registration 
while  the  PMV  of  the  methods  for  PCA 
and  CPU  in  rice  commodities  is 
performed. 

C.  Multiresidue  Methods 

The  FDA  PESTDATA  data  base  dated 
January  1, 1994  (PAM  Vol.  I,  Appendix 
II)  contains  no  information  on 
diflubenzuron  recovery  using 
Multiresidue  Methods  PAM,  Vol.  I 
Sections  302,  303,  and  304.  However, 
the  registrant  has  submitted 


Multiresidue  testing  data  that  the 
Agency  has  forwarded  to  the  Food  and 
Drug  Administration  (FDA).  Also,  the 
results  of  Multiresidue  Method  testing 
of  PCA  and  CPU  have  been  submitted 
and  will  be  forwarded  to  FDA. 

D.  Storage  Stability  Data 

Data  from  a  12Hnonth  storage 
stability  study  were  submitted  depicting 
the  magnitude  of  residue  of 
diflubenzuron  (DFB)  and  its  metabolites 
CPU  and  PCA  in/on  rice  grain,  straw, 
bran  and  hulls  (MRID  #  44699202). 
Diflubenziu-on  was  determined  to  be 
stable  over  a  12-month  period  with 
average  recoveries  of  78%  (grain),  99% 
(bran),  89%  (straw),  and  78%  (hulls). 
CPU  exhibited  the  following  average 
recoveries  of  a  12-month  period:  76% 
(grain),  99%  (bran),  89%  (straw),  and 
78%  (hiills).  Significant  declines  in  the 
PCA  concentration  were  observed, 
decreasing  rapidly  to  56%  (average) 
after  1  month  and  to  30%  (average)  after 
12  months.  The  storage  stability  of 
diflubenzuron  and  CPU  in/on  rice 
commodities  have  been  adequately 
demonstrated.  PCA  is  unstable, 
degrading  significantly  after  1  month. 
Therefore,  for  magnitude  of  residue 
samples  with  storage  periods  greater 
than  1  month,  correction  factors  must  be 
used  in  order  to  determine  the  residue 
levels  that  were  present  at  the  time  of 
sample  collection. 

E.  Magnitude  of  Residues 

A  total  of  14  acceptable  field  trials 
have  been  conducted:  Region  IV  (9 
trials).  Region  VI  (2  trials),  and  Region 
X  (3  trials).  EPA  requires  that  a 
minJTpi'Tn  of  16  field  trials  be 
performed.  The  Agency  suggests  the 
following  distribution  for  the  field  trials: 
Region  IV  (11  trials).  Region  V  (1  trial). 
Region  VI  (2  trials),  and  Region  X  (2 
triads)  (Residue  Chemistry  Test 
Guidelines,  OPPTS  860.1500  Crop  Field 
Trials  Tables  1  and  6).  Additional  field 
trials  are  thus  required  in  Regions  IV  (1 
trial)  and  V  (1  trial).  EPA  has  decided 
to  issue  a  conditional  registration  for  the 
use  of  diflubenzuron  on  rice  until  the 
necessary  field  trials  are  performed. 

Residues  of  diflubenzuron,  CPU  and 
PCA  in/on  treated  rice  grain  were  <0.01 
ppm,  <0.001  -  0.002  ppm  and  <0.005 
ppm,  respectively,  and  the  combined 
residues  were  <0.016  -  <0.017  ppm. 
Residues  of  diflubenziuon,  CPU  and 
PCA  in  treated  straw  samples  were 
<0.01  -  0.57  ppm,  <0.01  -  0.02  ppm  and 
<0.005  -  0.021  ppm,  respectively,  and 
the  combined  residues  were  <0.025  - 
<0.607  ppm.  The  residue  data  support 
the  proposed  tolerance  of  0.02  ppm  for 
diflubenzuron  in/on  rice  grain  and  0.8 
ppm  in/on  rice  straw. 


F.  Magnitude  of  the  Residue  in 
Processed  Conunodities 

Uniroyal  Chemical  Company 
submitted  data  depicting  the  potential 
for  concentration  of  diflubenzuron 
residues  in  the  processed  commodities 
of  rice.  Two  tests  were  conducted  in 
Mississippi  (1)  and  Texas  (1).  At  each 
site,  rice  grain  was  harvested  at 
maturity,  82-85  days  following  a  post- 
permanent  flood  application  of  the  2  lb/ 
gal  FlC  formulation  at  2  lb.  ai/A  (8x  the 
proposed  maximum  application  rate). 
Samples  were  processed  according  to 
simulated  commercial  procedures  into 
hulls,  bran,  and  polished  rice.  Residues 
of  diflubenzuron  were  non-detectable 
(LOQ  <0.01  ppm)  and  0.26  and  0.87 
ppm  in  four  treated  samples  of  the  RAC, 
and  did  not  concentrate  in  processed 
commodities  of  rice.  As  the  residues  of 
diflubenzuron  did  not  concentrate  in 
the  hull,  bran  or  whole  rice  fiactions  of 
processed  rice  grain,  a  tolerance  for 
residues  in  rice  processed  commodities 
is  not  required. 

G.  Magnitude  of  Secondary  Residues  in 
Meat/Milk/Poultry/Eggs 

Rice  grain,  straw,  hulls  and  bran  may 
be  fed  to  livestock  and/or  poultry. 
However,  the  incremental  exposme  of 
diflubenzuron  residues  to  livestock  and 
poultry  is  minimal  when  compared  to 
the  existing  exposiire.  EPA  concludes 
that  the  current  tolerances  on  meat, 
milk,  poultry  and  eggs  are  adequate  to 
cover  the  added  residues  resulting  fitim 
the  use  on  rice. 

H.  Magnitude  of  Residues  in  Water, 
Fish,  and  Irrigated  Crops 

As  an  adjunct  to  the  magnitude  of  the 
residue  study  on  rice,  the  petitioner  also 
conducted  residue  studies  to  determine 
the  magnitude  of  the  residue  of 
diflubenziiron  in  treated  rice  flood 
waters.  Residue  levels  were  determined 
from  samples  taken  from  the  treated  and 
imtreated  plots  of  the  diflubenzuron 
crop  field  trials.  Five  trials  were 
conducted  in  California  (2),  Louisiana 
(1),  and  Texas  (2).  Following  one 
broadcast  application  of  diflubenzuron 
as  a  25%  WP  formulation  or  2  Ib./gal 
FlC  formulation  at  =  0.25  lb.  ai/A  (Ix  the 
maximum  proposed  application  rate), 
one  control  and  duplicate  treated 
samples  of  water  were  collected  fiom 
each  plot  at  each  test  site  at  intervals  of 
0, 1,  3,  7, 14,  21.  and  28  days  following 
insecticide  application.  For  the 
sampling  intervals  0, 1,  3,  and  7  days 
after  application  of  diflubenzuron  at  Ix 
the  maximum  proposed  appUcation  rate 
(0.25  lb.  ai/A),  residues  of 
diflubenzuron  in  treated  rice  flood 
waters  were  0.011  -  0.04  ppm,  0.0007- 
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0.027  ppm,  <0.0003  -  0.020  ppm,  and 
<0.0003  -  0.0014  ppm;  residues  were 
<LOQ  for  all  samples  collected  14  or 
more  days  after  treatment. 

The  proposed  label  reconunends  the 
retention  of  flood  waters  for  14  days  to 
allow  for  the  dissipation  of 
diflubenzuron  residues.  Residue  data 
indicate  that  diflubenzuron  residues 
>LOQ  may  be  present  in  rice  flood 
waters  <14  days  after  application  of 
diflubenzuron. 

/.  International  Residue  Limits 

There  are  no  Codex  proposals, 
Canadian,  or  Mexican  limits  for  residues 
of  diflubenzuron  on  rice.  A 
compatibility  issue  is  not  relevant  to  the 
tolerance. 

/.  Rotational  Crop  Restrictions 

The  nature  of  the  residue  in  rotational 
crops  is  adequately  understood  for 
purposes  of  reregistration  (residue 
chemistry  chapters  for  the  Reregistration 
Eligibility  Decision  (RED)  document, 
March  16, 1995).  Although  EPA 
concluded  that  the  available  confined 
rotational  crop  study  was  inadequate  to 
fully  satisfy  GLN  165-1  reregistration 
requirements,  another  confined 
rotational  crop  study  will  not  be 
required  because  the  study  allowed  EPA 
to  make  regulatory  conclusions 
regarding  the  need  for  limited  rotational 
crop  studies  (GLN  165-2)  and  to 
comment  on  the  appropriateness  of  the 
currently  established  plantback  interval 
on  diflubenziuon  end-use  product 
labels. 

Uniroyal  has  submitted  data  depicting 
diflubenziiron  residues  in  representative 
rotational  crops  ft'om  two  limited  field 
trials.  Provided  the  petitioner  explains 
the  discrepancy  in  the  0.10  ppm  residue 
value  reported  for  diflubenzuron  in  one 
of  the  wheat  forage  samples  ft'om  CA, 
the  limited  field  rotational  crop  study  is 
adequate.  The  available  data  indicate 
that  tolerances  for  diflubenzixron 
residues  in  rotational  crops  will  not  be 
required  provided  the  diflubenzuron 
labels  specify  a  restriction  for  the 
planting  of  rotation  crops  of  at  least  30 
days. 

IV.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  the  insecticide 
diflubenziuon  (N-[[4- 
chlorophenyl)amino]-carbonyl]-2,6- 
difluorobenzamide)  and  its  metabolites, 
4-chlorophenyliuea  (CPU)  and  4- 
chloroaniline  (PCA)  on  rice  grain  at  0.02 
ppm  and  rice  straw  at  0.8  ppm. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 


for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1){6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regidations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  June  18, 1999, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  GPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  groimds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issues  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  siunmary  of  any  evidence 
relied  upon  by  the  requestor  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 


VI.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-300844]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  ft'om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  119  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  ProgramSr 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  conunents  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vn.  Regulatory  Assessment 
Requirements 

This  final  nde  establishes  a  tolerance 
for  the  residues  of  diflubenzuron  (N-[l4- 
chlorophenyl)amino]-carbonyl]  -2 ,6- 
difluorobenzamide)  and  metabolites 
convertible  to  p-chloroaniline  expressed 
as  diflubenzuron  on  rice  grain  at  0.02 
ppm  and  rice  straw  at  0.8  under  FFDCA 
section  408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
This  final  nUe  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require  any 
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prior  consultation  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  0MB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  Anril  23, 1997). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerances  for  the 
residues  of  diflubenzuron  (N-[[4- 
chlorophenyl)aniino)-carbonyll-2,6- 
difluorobenzamide)  and  metabolites 
convertible  to  p-chloroaniline  expressed 
as  diflubenzuron  on  rice  grain  at  0.02 
ppm  and  rice  straw  at  0.8  in  this  final 
rule,  do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  Actual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Executive  Order  12875 

Under  Executive  Order  12875, 
entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
imfunded,  EPA  must  provide  to  0MB  a 
description  of  the  extent  of  EPA 's  prior 
consultation  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
commiuiications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  (jirder  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  "to  provide  meaningful 


and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  an 
imfunded  Federal  mandate  on  State, 
local,  or  tribal  governments.  The  rule 
does  not  impose  any  enforceable  duties 
on  these  entities.  Accordingly,  the 
requirements  of  section  1(a)  of 
Executive  Order  12875  do  not  apply  to 
this  rule. 

C.  Executive  Order  13084 

Under  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19,  1998),  EPA  may  not 
issue  a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  OMB,  in 
a  separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  natiu« 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
imiquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3^)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  e^ct,  the 
Agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  the  Comptroller  General  of 
the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  United 


States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  nde"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Enviromnental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  April  7, 1999. 
James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346a  and  371. 

2.  In  §  180.377,  by  revising  paragraph 
(a)(2)  to  read  as  follows: 

S 1 80.377    Dtflubanzuron;  tolerances  for 
residues. 

(a)    *     *    • 

(2)  Tolerances  are  established  for 
residues  of  the  insecticide 
diflubenziuon  (N-((4- 
chlorophenyl)amino)-carbonyll-2,6- 
difluorobenzamide)  and  its  metabolites 
4-chlorophenylurea  and  4-chloroaniline 
on  rice  grain  at  0.02  ppm  and  rice  straw 
at  0.8  ppm. 


(FR  Doc.  99-9711  Filed  4-16-99;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,43  and  63 

[IB  Docket  No.  98-118,  FCC  99-51] 

Biennial  Review  of  International 
Common  Carrier  Regulations 

agency:  Federal  Commimications 

Commission. 

action:  Final  rule. 

summary:  On  March  18,  1999,  the 

Federal  Communications  Commission 
adopted  a  Report  and  Order  (Order)  to 
further  streamline  the  rules  governing 
international  common  carriers.  The  new 
rules  will  benefit  U.S.  consumers 
because  they  will  eliminate  imnecessary 
regulatory  delay  and  will  facilitate 
entrance  into  the  international 
telcommunications  market.  The 
Commission  believes  that  the  new  rules 
will  lessen  the  regxilatory  burdens  on 
applicants,  authorized  carriers,  and  the 
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Commission  by  allowing  carriers  to 
operate  more  efficiently. 

The  Commission  initiated  this 
proceeding  pursuant  to  section  11  of  the 
Telecommunications  Act  of  1996,  which 
directs  the  Commission  to  undertake  a 
review  every  even-numbered  year  of  all 
regidations  that  apply  to  providers  of 
telecommunications  services  to 
determine  whether  any  such  regulation 
is  no  longer  necessary. 
DATES:  Effective  May  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Klein  or  Peggy  Reitzel.  Policy 
and  Facilities  Branch, 
Telecommunications  Division, 
International  Bureau,  (202)  418-1470. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  FCC  99-51,  adopted  on 
March  18, 1999,  and  released  on  March 
23, 1999.  The  full  text  of  this  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  CY-A257) 
of  the  Federal  Communications 
Commission,  445  12th  Street,  SW. 
Washington.  DC  20554.1919  M  Street, 
N.W.,  Washington.  D.C.  20554.  The 
complete  text  of  this  Order  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  1231  20th  Street.  N.W., 
Washington,  D.C.  20036,  (202)  857- 
3800. 

This  Order  contains  information 
collections  subject  to  the  Paperwork 
Reduction  Act  of  1995  (PRA).  It  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  PRA.  OMB,  the 
general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
modified  information  collections 
contained  in  this  proceeding. 

Smnmary  of  Report  and  Order 

1.  In  July  1998,  the  Commission 
adopted  a  Notice  of  Proposed 
Ridemaking  (63  FR  41538,  August  4. 
1998)  to  consider  whether  to  further 
streamline  the  international  Section  214 
authorization  process  and  tariff 
requirements.  This  proceeding  was 
initiated  pursuant  to  the 
Telecommunications  Act  of  1996.  which 
directs  the  Commission  to  imdertake,  on 
every  even-numbered  year,  a  review  of 
all  regulations  that  apply  to  operations 
or  activities  of  any  provider  of 
telecommunications  service  and  to 
repeal  or  modify  any  regulation  it 
determines  to  be  no  longer  necessary  in 
the  public  interest.  Accordingly,  the 
Commission  has  begun  a  comprehensive 
1998  biennial  review  of 
telecommunications  and  other 
regulations  to  determine  whether  any 


are  overly  burdensome  or  no  longer 
serve  the  public  interest.  The 
Commission  sought  comment  on  the 
proposals  contained  in  the  Notice. 

2.  In  this  proceeding,  the  Commission 
adopts  a  niunber  of  the  proposals 
contained  in  the  Notice  and  implements 
procedures  that  will  grant  regulatory 
relief  to  carriers  while  increasing  the 
efficiencies  of  the  Commission.  In  the 
Notice,  the  Commission  proposed  a 
blanket  Section  214  authorization  for 
international  service  to  unaffiliated 
points.  The  Conmiission  declines  to 
adopt  that  proposal  based  on  the 
comments  filed  in  this  proceeding  by 
the  Federal  Bureau  of  Investigation  (FBI) 
and  the  Department  of  Defense  (DoD). 
Both  the  FBI  and  DoD  argued  that  it  is 
important  to  review  some  applications 
and  transactions  due  to  national 
security,  law  enforcement,  and  other 
considerations.  The  Commission  agrees 
with  the  FBI  and  DoD  that  it  remains 
important  to  continue  to  review 
applications  prior  to  authorization. 
Thus,  the  Commission  adopts  a 
streamlined  authorization  procedure 
that  is  narrowly  tailored  to  allow  it  to 
review  applications  in  advance  without 
causing  needless  delay  or  uncertainty. 
Under  the  new  procedure,  once  an 
application  is  deemed  complete  and 
eligible  for  streamlined  processing,  the 
Commission  will  issue  a  public  notice 
noting  that  the  application  has  been 
accepted  for  filing  and  will  be  subject  to 
streamlined  processing.  The  public 
notice  will  state  that  the  application 
will  be  deemed  granted  14  days  after  the 
date  of  the  public  notice  unless  the 
applicant  is  notified  to  the  contrary.  The 
International  Bureau  will  issue  a  weekly 
public  notice  of  carriers  newly 
authorized  pursuant  to  this  procediure. 
The  new  rules  will  eliminate  the  current 
requirement  that  streamlined 
applications  be  removed  from 
streamlining  in  the  event  that  an 
opposition  is  filed. 

3.  The  new  procedures  apply  to  all 
international  Section  214  applications 
that  currently  qualify  for  streamlining 
pursuant  to  §63.12  of  the  Commission's 
rules,  as  well  as  to  applicants  seeking  to 
serve  affiliated  routes  where  the  affiliate 
has  no  facilities,  or  only  mobile  wireless 
facilities,  at  the  foreign  end  of  the  route. 
Included  within  this  class  of 
streamlined  applications  are  some 
assignments  and  transfers  of  control  of 
international  Section  214 
authorizations.  It  is  highly  likely  that 
any  application  that  raises  competitive 
issues  would  also  involve  assignments 
or  transfers  of  control  of  submarine 
cable  landing  licenses  or  Title  III  radio 
licenses.  Any  application  that  includes 
an  assignment  or  transfer  of  a  cable 


landing  license  or  a  Title  III  license  will 
continue  to  be  subject  to  notice-and- 
comment  procedures. 

4.  Although  the  Commission 
concludes  that  these  categories  of 
applications  generally  should  be  subject 
to  our  revised  streamlined  procedure, 
the  Commission  delegates  to  the 
International  Bureau  the  authority  to 
identify  those  particular  applications 
that  do  warrant  public  comment  and 
additional  Commission  scrutiny  under 
current  stated  Commission  policies.  For 
example,  additional  scrutiny  may  be 
required  where  an  application  may 
present  a  significant  potential  adverse 
impact  on  competition,  or  where  an 
assignment  or  transfer  of  control  coidd 
eliminate  a  significant  current  or  future 
competitor.  Absent  such  concerns,  the 
Commission  finds  that  grant  of  Section 
214  authority  under  these  circumstances 
will  serve  the  public  interest, 
convenience,  and  necessity. 

5.  The  Commission  will  accept 
petitions  seeking  a  declaratory  ruling 
that  a  foreign  carrier  lacks  sufficient 
market  power  to  affect  competition 
adversely  in  the  U.S.  market,  and  such 
ruling  may  be  cited  in  an  applicant's 
Section  214  application  for  the  purpose 
of  establishing  its  eligibility  for 
streamlined  authorization  on  the 
affiliated  route. 

6.  Bell  Operating  Companies  (BOCs) 
are  not  be  permitted  to  take  advantage 
of  the  streamlined  procedure  to  obtain 
authorization  to  provide  international 
services  from  any  of  its  in-region  states 
until  the  Commission  approves  its 
section  271  application  to  provide 
interLATA  services  from  that  state.  The 
new  streamlined  authorization 
procedure  applies  equally  to 
commercial  mobile  radio  service 
(CMRS)  licensees  as  to  other  classes  of 
carriers. 

7.  The  Commission  amends  its  rules 
to  define  pro  forma  and  to  allow  carriers 
to  imdertake  pro  forma  assignments  and 
transfers  of  control  of  international 
Section  214  authorizations  without 
Commission  approval.  The  Commission 
concludes  that  given  the  mechanisms  in 
place,  many  pro  forma  transfers  and 
assignments  meet  the  forbearance 
standard  in  §  10  of  the  Communications 
Act.  So  that  the  Commission  can 
maintain  accurate  records  of  the  entities 
holding  Section  214  authorization,  it 
requires  that  authorized  carriers  that 
undertake  a  pro  forma  assignment  notify 
the  Commission  by  letter  within  30  days 
after  consimunation  of  the  transaction. 
The  new  rule  applies  to  all  authorized 
international  carriers. 

8.  The  Commission  adopts  its 
proposal  to  allow  carriers  to  provide 
their  authorized  services  through  their 
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wholly  owned  subsidiaries.  Any 
subsidiary  operating  pursuant  to  its 
parent's  authorization  must  notify  the 
Commission  by  letter  within  30  days 
after  beginning  to  provide  service.  If,  at 
any  time,  such  a  subsidiary  is  no  longer 
100-percent  owned  by  the  authorized 
carrier,  it  may  not  operate  without  first 
obtaining  its  own  authorization 
pursuant  to  §63.18. 

9.  Commonly  owned  companies 
("sister"  or  "parent"  companies)  may 
use  the  streamlined  authorization 
procedure  of  §  63.12  to  obtain  authority 
to  provide  the  same  services,  subject  to 
the  same  conditions,  that  have  already 
been  authorized  for  a  company  with 
exactly  the  same  ownership. 

10.  The  Commission  amends  its  rules 
and  the  exclusion  list  to  allow  any 
carrier  vnth  a  global  facilities-based 
authorization  to  use  any  non-U.S.- 
licensed  submarine  cable  system 
without  prior  Commission  approval  of 
each  cable  system.  The  exclusion  list 
now  provides  that  carriers  with  global 
Section  214  authorizations  to  provide 
facilities-based  service  will  be 
authorized  to  serve  any  unaffiliated 
market  except  Cuba  and  are  permitted  to 
use  any  facilities  except  non-U.S.- 
licensed  satellite  systems  that  are  not 
specifically  identified.  The 
Commission's  rules  require  it  to  publish 
the  exclusion  list  in  the  Federal 
Register,  and  it  is  attached  as 
Attachment  A.  The  rule  change  does  not 
affect  the  rules  for  use  of  non-U.S.- 
licensed  satellite  systems,  which 
continue  to  be  governed  by  the  policies 
adopted  in  the  Commission's  DISCO  II 
Order  (62  FR  64167,  December  4,  1997). 

11.  "The  Notice  sought  comment  on 
whether  to  eliminate  the  need  to  apply 
for  separate  Section  214  authority  to 
build  a  new  common  carrier  cable 
system  by  including  the  authorization  to 
construct  new  lines  in  the  global 
facilities-based  Section  214 
authorization.  The  Commission  declines 
to  adopt  this  proposal  because  it  would 
create  a  fee  disparity.  Until  such  time  as 
Congress  adjusts  the  fee  schedule  so  that 
there  is  only  one  application  fee  for 
cable  landing  licenses  and  the  separate 
application  fee  for  overseas  cable 
construction  is  eliminated,  the 
Commission  encourages  applicants  for 
common  carrier  cable  landing  licenses 
to  file  a  single  application  seeking 
authority  imder  both  the  Cable  Landing 
License  Act  and  Section  214  of  the 
Commimications  Act.  Information 
required  in  each  application  need  not  be 
repeated,  and  the  applicant  should 
submit  both  of  the  applicable  fees  with 
its  consolidated  application. 

12.  The  Order  amends  the  rules  to 
reflect  that  the  construction  of  new 


submarine  cable  systems  will  not  have 
a  significant  effect  on  the  hiunan 
environment  and  therefore  should  be 
categorically  excluded  from  our 
environmental  processing  requirements. 
The  rules  will  have  a  Note  to  reflect  this 
change,  and  applicants  for  a  cable 
landing  license  may  cite  this  note  for 
the  proposition  that  action  on  its 
application  is  categorically  excluded 
from  environmental  processing. 

13.  The  Order  creates  a  new  rule 
section  63.16,  on  the  provision  of 
switched  basic  telecommunications 
services  using  international  private  lines 
interconnected  to  the  public  switched 
network  (sometimes  called 
"international  simple  resale"  or  "ISR"). 
The  new  rule  will  simplify  the 
procedure  for  adding  to  the  list  of 
foreign  destinations  to  which  any 
authorized  carrier  may  carry  switched 
services  over  its  authorized  facilities- 
based  or  resold  private  lines.  Currently, 
the  Commission  adds  a  country  to  this 
list  only  in  response  to  a  showing  made 
in  a  Section  214  application  in  which  an 
applicant  seeks  to  provide  ISR  to  a 
particular  foreign  country.  The  new  rule 
will  allow  carriers  to  request  these 
determinations  by  petition  for 
declaratory  ruling  rather  than  by  a 
Section  214  application.  Applicants 
would  thus  be  relieved  of  the  burden  of 
providing  the  detailed  carrier-specific 
information  that  is  required  when  a 
carrier  receives  authorization  to  provide 
service  as  well  as  to  shorten  and 
simplify  the  rules.  The  International 
Bureau  staff  will  have  the  discretion  to 
set  an  appropriate  period  for  public 
comment  and  to  issue  a  ruling  by  public 
notice  on  any  petition  for  a  declaratory 
ruling  to  allow  ISR  to  a  particular 
destination. 

14.  The  Commission  declines  to  raise 
the  level  of  investment  by  foreign 
carriers  that  must  be  reported  to  the 
Commission.  The  Commission  retains 
the  requirement  that  applicants  list 
every  entity  that  directly  or  indirectly 
owns  at  least  10  percent  of  the 
applicant,  rather  than  increase  the 
threshold  to  25  percent. 

15.  The  Order  adopts  the  majority  of 
proposals  to  reorganize  and  simplify  the 
rules.  In  order  to  eliminate  confusion 
the  Order  clarifies  the  definition  of 
affiliation  and  codifies  it  in  §  63.09(e), 
and  removes  the  reference  to  affiliation 
in  §  63.18.  The  term  affiliation  will  be 
used  only  in  its  broader  sense,  that  is, 
when  there  is  an  interest  greater  than  25 
percent,  or  a  controlling  interest  at  any 
level,  by  the  U.S.  carrier  in  a  foreign 
carrier  or  by  a  foreign  carrier  in  the  U.S. 
carrier.  This  is  the  standard  used  to 
determine  whether  there  exists  an 
affiliation  for  purposes  of  classifying  a 


carrier  as  dominant  luider  §  63.10.  The 
entry  standard  is  no  longer  tied  to  a 
definition  of  affiliation.  The  Order  adds 
a  provision  to  §  63.10(a)(4)  to  require  a 
carrier  that  is  regulated  as  non- 
dominant  on  an  affiliated  route  under 
this  provision  to  notify  the  Commission 
if  at  any  time  it  begins  to  provide 
service  by  reselling  an  affiliated 
facilities-based  carrier's  services  on  the 
affiliated  route.  The  carrier  will  be 
deemed  a  dominant  carrier  on  the  route 
unless  and  until  the  Commission  finds 
that  the  carrier  qualifies  for  non- 
dominant  regulation  under  §  63.10. 

16.  The  Order  adopts  the  proposal  to 
codify  a  requirement  that  carriers  notify 
the  Commission  by  letter  within  30  days 
of  a  name  change,  an  assignment,  or  a 
decision  not  to  consummate  an 
authorized  assignment.  This 
requirement  ensures  that  the 
Commission's  records  accurately  reflect 
the  party  or  parties  that  control  the 
carrier's  operations,  particularly  for 
purposes  of  enforcing  Commission  rules 
and  policies. 

17.  The  Commission  defers  action  on 
the  proposal  to  include  in  the  rules  a 
provision  codifying  the  benchmark 
settlement  rate  condition  that  was 
adopted  in  the  Benchmarks  Order  (62 
FR  45758,  August  29, 1997).  The  Order 
transfers  the  record  on  this  issue  to  the 
Benchmarks  reconsideration  proceeding 
that  will  be  addressed  by  the 
Conunission  in  the  future. 

18.  The  Order  directs  the 
International  Bureau  to  release  the 
updated  text  of  §§  63.09  through  63.24 
by  June  1, 1999,  and  to  make  that 
document  available  on  the  Bureau's 
Web  site  at  http://www.fcc.gov/ib. 

19.  In  the  proceeding,  commenters 
raised  a  number  of  miscellaneous  issues 
which  the  Commission  declines  to 
adopt.  WorldCom  proposed  that  any 
new  rules  with  respect  to  pro  forma 
assignments  and  transfers  of  control  and 
service  by  wholly-owned  subsidiaries 
apply  to  Title  III  earth  station  licenses 
and  cable  landing  licenses.  The 
Commission  declines  to  adopt 
WorldCom's  proposal  because  Executive 
Order  No.  10,530  requires  the 
Commission  to  obtain  the  approval  of 
the  State  Department  and  advice  from 
other  Executive  Branch  agencies  before 
granting  any  cable  landing  license.  With 
respect  to  earth  station  licenses,  the 
Conunission  may  not  have  authority  to 
forbear  from  reviewing  any  assignments 
or  transfers  of  control  when  they 
involve  non-common  carrier  licenses. 
Tyco  requested  the  Commission  to 
examine  its  practice  of  imposing 
separate  regulatory  requirements  on 
common  carrier  and  non-common 
carrier  submarine  cable  systems.  The 
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Commission  states  that  it  will  consider 
initiating  a  proceeding  to  address  those 
issues  in  the  near  future. 

20.  SBC  raised  the  issue  of 
eliminating  the  requirement  of  tariffs  for 
international  services.  SBC  and  AT&T 
requested  that  the  Commission  revise 
the  procedures  of  requiring  advance 
notification  of  affiliations  with  foreign 
carriers.  Cable  &  Wireless  proposed  that 
the  Commission  change  its  policies 
permitting  the  provision  of  switched 
services  over  private  lines  to  recognize 
when  foreign  markets  offer  equivalent 
resale  opportunities  in  subsets  of 
services.  Deutsche  Telekom  argued  that 
the  Commission  should  not  impose 
dominant  carrier  safeguards  on  any 
carrier  whose  affiliated  foreign  carrier's 
settlement  rates  are  at  or  below  the 
Commission's  benchmark  settlement 
rates.  Cable  &  Wireless  also  requested 
that  the  25  percent  affiliation  standard 
should  not  apply  to  the  benchmark 
settlement  rate  condition.  In  the  Order, 
the  Commission  concludes  that  these 
arguments  and  proposals  are  outside  the 
scope  of  this  proceeding. 

21.  Cable  &  Wireless  suggested  that 
the  Commission  include  in  its  rules 
applicable  to  international  Section  214 
authorizations  a  provision  that 
specifically  addresses  frivolous  filings. 
Under  the  new  procediires  adopted  in 
the  Order,  public  comment  on  the  great 
majority  of  international  Section  214 
applications  reduces  the  ability  of 
parties  to  file  firivolous  petitions  to 
deny.  The  Commission  concludes  that 
its  new  procedures,  coupled  with  the 
Commission's  existing  rules,  are 
sufficient  to  address  this  concern. 

Final  Regulatory  Flexibility 
CertifiGation 

22.  The  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601-612,  as  amended  by 
the  Contract  with  America 
Advancement  Act  of  1996,  requires  that 
an  agency  prepare  a  regulatory 
flexibility  analysis  for  notice-and- 
comment  rulemaking  proceedings, 
unless  the  agency  certifies  that  "the  rule 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities."  In 
the  Notice,  we  certified  that  the 
proposed  rules  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
because  they  would  not  impose  emy 
additional  compliance  burden  on  small 
entities  dealing  with  the  Commission. 
No  comments  were  received  concerning 
this  certification.  We  now  reaffirm  this 
certification  with  respect  to  the  rules 
adopted  in  this  order.  We  anticipate  that 
the  rule  changes  we  adopt  here  will 
reduce  regulatory  and  procedural 


burdens  on  small  entities.  The  purposes 
of  this  proceeding  are  to  eliminate  some 
regidatory  requirements  and  to  simplify 
and  clarify  other  existing  rules.  The 
modifications  do  not  impose  any 
additional  compliance  burden  on 
persons  dealing  with  the  Commission, 
including  small  entities.  Any 
prospective  carrier  will  continue  to 
submit  an  application  for  Section  214 
authorization.  In  most  cases,  the 
authorization  will  be  granted 
expeditiously.  We  anticipate  that  the 
revisions  we  adopt  here  will  make  it 
easier  for  small  entities  as  well  as  others 
to  provide  international 
telecommunications  service  without 
unnecessary  delay.  Accordingly,  we 
certify,  pursuant  to  §  605(b)  of  the  RFA, 
that  the  rules  adopted  herein  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities,  as  defined  by  the  RFA.  The 
Office  of  Public  Affairs,  Reference 
Operations  Division,  shall  send  a  copy 
of  this  Report  and  Order,  including  \bis 
certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  this 
certification  will  also  be  published  in 
the  Federal  Register. 

Paperwork  Reduction  Act  of  1995 
Analysis 

23.  This  Order  contains  information 
collections  which  have  been  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  approval.  As  part  of  our 
continuing  effort  to  reduce  paperwork 
burdens,  tibe  Commission  invites  the 
general  public  and  the  Office  of 
Management  and  Budget  (OMB)  to 
comment  on  the  information  collections 
contained  in  this  Order,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
conmients  are  due  [May  19, 1999.]  A  60 
day  comment  period  was  established 
when  the  Notice  was  published  in  the 
Federal  Register  [63  FR  41538,  August 
4,  1998].  As  described  above,  the 
Commission  did  not  adopt  the  blanket 
Section  214  authorization  as  proposed 
in  the  Notice.  As  a  result,  the 
information  collections  contained  in  the 
Order  negate  the  majority  of  collections 
proposed  in  the  Notice,  and  retain  the 
collections  currently  approved  by  OMB. 
Comments  should  address  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 


collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  3060-0686. 

Title:  Streamlining  the  International 
214  Process  and  Tariff  Requirements. 

Form  No.:  W A. 

Type  of  Review:  Revision  of  existing 
collection. 

Respondents:  Business  or  other  For- 
Profit. 

Number  of  Respondents:  1650. 

Estimatea  Time  Per  Response:  1  to 
6,056  hours  (20.46  hours  average). 

Total  Annual  Burden:  73,885. 

Estimated  costs  per  respondent: 
$12,456,000  (Filing  Fees  and  Attorney 
Services). 

Frequency  of  Response:  Annually; 
Semi-Annually;  Quarterly:  and  On 
occasion  reporting  requirements. 

Needs  and  Uses:  The  information 
collections  are  necessary  largely  to 
determine  the  qualifications  of 
applicants  to  provide  common  carrier 
international  telecommunications 
services,  or  to  construct  and  operate 
submarine  cables,  including  applicants 
that  are  affiliated  with  foreign  carriers, 
and  to  determine  whether  and  imder 
what  conditions  the  authorizations  are 
in  the  public  interest,  convenience,  and 
necessity.  The  information  collections 
are  necessary  for  the  Commission  to 
maintain  effective  oversight  of  U.S. 
carriers  that  are  affiliated  with,  or 
involved  in  certain  co-marketing  ch" 
similar  arrangements  with,  foreign 
carriers  that  have  sufficient  market 
power  to  affect  competition  adversely  in 
the  U.S.  market.  The  information 
collected  is  necessary  for  the 
Commission  to  ensure  that  rates,  terms 
and  conditions  for  international  service 
are  just  and  reasonable,  as  required  by 
the  Communications  Act  of  1934.  In 
addition,  the  Commission  must 
maintain  records  that  accurately  reflect, 
a  party  or  parties  that  control  a  carrier's 
operations,  particularly  for  purposes  of 
enforcing  the  Commission's  rules  and 
policies. 

Written  comments  by  the  public  on 
the  proposed  information  collections  are 
due  on  or  before  May  19, 1999.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street.  S.W.,  Washington,  DC  20554,  or 
via  the  Internet  to  jboley@fcc.gov. 

Ordering  Clauses 

24.  Accordingly,  it  is  ordered  that, 
pursuant  to  §§  1, 4{i),  4(k).  10, 11. 
201(b),  214,  303(r).  307,  309(a).  and  310 
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of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i),  154(k), 
160, 161,  201(b),  214,  303(r),  307, 
309(a)>  310,  and  the  Submarine  Cable 
Landing  License  Act.  47  U.S.C.  34-39, 
this  REPORT  AND  ORDER  is  hereby 
ADOPTED  and  Parts  1,  43,  63,  and  64 
of  the  Commission's  rules,  47  CFR  Parts 
1,  43,  63,  64,  ARE  AMENDED  as  set 
forth  in  Ride  Changes. 

25.  It  is  further  ordered  that  the  rule 
changes  and  information  collections 
contained  herein  WILL  BECOME 
EFFECTIVE  May  19, 1999  following 
OMB  approval,  imless  a  notice  is 
published  in  the  Federal  Register 
stating  otherwise. 

26.  It  is  further  ordered  that  the  record 
on  codification  of  the  benchmarks 
condition  for  facilities-based  carriers 
developed  in  this  proceeding  be 
transferred  to  IB  Docket  96-261  for 
future  consideration. 

27.  It  is  further  ordered  that  authority 
is  delegated  to  the  Chief,  International 
Bureau,  and  the  Chief,  Common  Carrier 
Bureau,  as  specified  herein,  to  effect  the 
decisions  as  set  forth  above. 

28.  It  is  further  ordered  that  the 
Commission's  OfBce  of  Legislative  and 
Intergovernmental  Affairs  is  directed  to 
submit  a  legislative  request  to  Congress 
as  described  in  paragraph  63  of  this 
order. 

29.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall' 
send  a  copy  of  this  Report  and  Order, 
including  die  regulatory  flexibility 
certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq. 

30.  It  is  further  ordered  that  the 
Commission's  Office  of  Public  Affairs, 
Reference  Operations  Division,  shall 
send  a  copy  of  this  Report  and  Order  to 
the  Council  on  Environmental  Quality. 

List  of  Subjects  in  47  CFR  Parts  1, 43. 
and  63 

Communications  conunon  carriers. 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Ckmunission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  1, 43, 
63,  and  64  as  follows: 


PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  79  et  seq.;  47  U.S.C. 
151, 154(1).  154(j),  155,  225.  and  303(r). 

2.  Section  1.767  is  amended  by 
revising  paragraphs  (a)(5).  (a)(6),  {a)(7) 
and  (e),  adding  new  paragraphs  (a)(8) 
and  (a)(9)  to  read  as  follows: 

§  1 .767    Cal>le  landing  licenses. 

(a)*  *  * 

(5)  A  specific  description  of  the  cable 
landing  stations  on  the  shore  of  the 
United  States  and  in  foreign  coimtries 
where  the  cable  will  land.  The 
description  shall  include  a  map 
showing  specific  coordinates  or  street 
addresses  of  each  landing  station  as  well 
as  the  identity,  citizenship,  and  specific 
ownership  share  of  each  owner  of  each 
U.S.  landing  station.  The  applicant 
initially  may  file  a  general  geographic 
description  of  the  landing  points; 
however,  grant  of  the  application- will  be 
conditioned  on  the  Commission's  final 
approval  of  a  more  specific  description 
of  the  landing  points,  including  all 
information  required  by  this  paragraph, 
to  be  filed  by  the  applicant  no  later  than 
90  days  prior  to  construction.  The 
Commission  will  give  public  ndtice  of 
the  filing  of  this  description,  and  grant 
of  the  license  will  be  considered  final  if 
the  Commission  does  not  notify  the 
applicant  otherwise  in  writing  no  later 
than  60  days  after  receipt  of  the  specific 
description  of  the  landing  points,  unless 
the  Commission  designates  a  different 
time  period; 

(6)  A  statement  as  to  whether  the 
cable  will  be  operated  on  a  common 
carrier  or  non-common  carrier  basis; 

(7)  A  list  of  the  proposed  owners  of 
the  cable  system,  their  voting  interests, 
and  their  ownership  interests  by 
segment  in  the  cable; 

(8)  For  each  proposed  owner  of  the 
cable  system,  a  certification  as  to 
whether  the  proposed  owner  is,  or  is 
affiliated  with,  a  foreign  carrier  (as 
defined  in  §  63.09  of  ti^s  chapter). 
Include  the  information  and 
certifications  required  in  §  63.18(h) 
through  (k)  of  this  chapter;  and 

(9)  Any  other  information  that  may  be 
necessary  to  enable  the  Commission  to 
act  on  the  application. 

•        *        *        •        • 

(e)  The  application  fee  for  a  non- 
common  carrier  cable  landing  license  is 
pa)rment  type  code  BJT.  Applicants  for 
common  carrier  cable  landing  licenses 
shall  pay  the  fees  for  both  a  common 
carrier  cable  landing  license  (payment 
type  code  CXT)  and  overseas  cable 


construction  (payment  type  code  BIT). 
There  is  no  application  fee  for 
modification  of  a  cable  landing  license, 
except  that  the  fee  for  assignment  or 
transfer  of  control  of  a  cable  landing 
license  is  payment  type  code  CUT.  See 
§  1.1107(2)  of  this  chapter. 

3.  Section  1.1306  is  amended  by 
adding  the  following  sentence  to  the 
end  of  Note  1: 

S 1 .1 306    Actions  wtiich  are  categorically 
excluded  from  environmental  processing. 

***** 

Note  1:  *  *  •  The  provisions  of  §  1.1307(a) 
and  (b)  of  this  part  do  not  encompass  the 
construction  of  new  submarine  cable 
systems. 


PART  43— REPORTS  OF 
COMMUNICATION  COMMON 
CARRIERS  AND  CERTAIN  AFRUATES 

4.  The  authority  citation  for  part  43 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154; 
Telecommunications  Act  of  1996,  Pub.  L. 
104-104.  sees.  402(b)(2)(B).  (c),  110  Stat.  56 
(1996)  as  amended  unless  otherwise  noted. 
47  U.S.C.  211,  219,  220  as  amended. 

5.  Section  43.61  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§43.61    Reports  of  international 
telecommunications  traffic. 

***** 

(c)  Each  common  carrier  engaged  in 
the  resale  of  international  switched 
services  that  is  affiliated  with  a  foreign 
carrier  that  has  sufficient  market  power 
on  the  foreign  end  of  an  international 
route  to  affect  competition  adversely  in 
the  U.S.  market  and  that  collects 
settlement  pajrments  from  U.S.  carriers 
shall  file  a  quarterly  version  of  the 
report  required  in  paragraph  (a)  of  this 
section  for  its  switched  resale  services 
on  the  dominant  route  within  90  days 
from  the  end  of  each  calendar  quarter. 
For  purposes  of  this  paragraph, 
affiliated  and  foreign  carrier  are  defined 
in  §  63.09  of  this  chapter. 

PART  6»-EXTENSION  OF  UNES  AND 
DISCONTINUANCE,  REDUCTION. 
OUTAGE  AND  IMPAIRMENT  OF 
SERVICE  BY  COMMON  CARRIERS; 
AND  GRANTS  OF  RECOGNIZED 
PRIVATE  OPERATING  AGENCY 
STATUS 

6.  The  authority  citation  for  Part  63  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  151.  154(i),  154(j). 
160. 161,  201-205.  218.  403.  533  unless 
otherwise  noted. 

7.  Section  63.09  is  added  to  read  as 
follows: 
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§  63.09    Definitions  applicable  to 
international  Section  214  authorizations. 

The  following  definitions  shall  apply 
to  §§  63.09-63.24  of  this  part,  unless  the 
context  indicates  otherwise: 

(a)  Facilities-based  carrier  means  a 
carrier  that  holds  an  ownership, 
indefeasible-right-of-user,  or  leasehold 
interest  in  bare  capacity  in  the  U.S.  end 
of  an  international  facility,  regardless  of 
whether  the  underlying  facility  is  a 
common  carrier  or  non-common  carrier 
submarine  cable  or  a  satellite  system. 

(b)  Control  includes  actual  working 
control  in  whatever  manner  exercised 
and  is  not  limited  to  majority  stock 
ownership.  Control  also  includes  direct 
or  indirect  control,  such  as  through 
intervening  subsidiaries. 

(c)  Special  concession  is  defined  as  in 
§63.14(b)  of  this  part. 

(d)  Foreign  carrier  is  defined  as  any 
entity  that  is  authorized  within  a  foreign 
country  to  engage  in  the  provision  of 
international  telecommunications 
services  offered  to  the  public  in  that 
country  within  the  meaning  of  the 
International  Telecommunication 
Regulations,  see  Final  Acts  of  the  World 
Administrative  Telegraph  and 
Telephone  Conference,  Melbourne,  1988 
(WATTC-88),  Art.  1,  which  includes 
entities  authorized  to  engage  in  the 
provision  of  domestic 
telecommunications  services  if  such 
carriers  have  the  ability  to  originate  or 
terminate  telecommunications  services 
to  or  from  points  outside  their  country. 

(e)  Two  entities  are  affiliated  with 
each  other  if  one  of  them,  or  an  entity 
that  controls  one  of  them,  directly  or 
indirectly  owns  more  than  25  percent  of 
the  capital  stock  of,  or  controls,  the 
other  one. 

Also,  a  U.S.  carrier  is  affiliated  with 
two  or  more  foreign  carriers  if  the 
foreign  carriers,  or  entities  that  control 
them,  together  directly  or  indirectly 
own  more  than  25  percent  of  the  capital 
stock  of,  or  control,  the  U.S.  carrier  and 
those  foreign  carriers  are  parties  to,  or 
the  beneficiaries  of,-  a  contractual 
relation  (e.g.,  a  joint  ventiire  or  market 
alliance)  affecting  the  provision  or 
marketing  of  international  basic 
telecommunications  services  in  the 
United  States. 

(f)  Market  power  means  sufficient 
market  power  to  affect  competition 
adversely  in  the  U.S.  market. 

Note  1:  The  assessment  of  "capital  stock" 
ownership  will  be  made  under  the  standards 
developed  in  Commission  case  law  for 
determining  such  ownership.  See,  e.g..  Fox 
Television  Stations,  Inc.,  10  FCC  Red  8452 
(1995).  "Capital  stock"  includes  all  forms  of 
equity  ownership,  including  partnership 
interests. 

Note  2:  Ownership  and  other  interests  in 
U.S.  and  foreign  carriers  will  be  attributed  to 


their  holders  and  deemed  cognizable 
pursuant  to  the  following  criteria:  Attribution 
of  ownership  interests  in  a  carrier  that  are 
held  indirectly  by  any  party  through  one  or 
more  intervening  corporations  will  be 
determined  by  successive  multiplication  of 
the  ownership  percentages  for  each  link  in 
the  vertical  ownership  chain  and  application 
of  the  relevant  attribution  benchmark  to  the 
resulting  product,  except  that  wherever  the 
ownership  percentage  for  any  link  in  the 
chain  exceeds  50  percent,  it  shall  not  be 
included  for  purposes  of  this  multiplication. 
For  example,  if  A  owns  30  percent  of 
company  X,  which  owns  60  percent  of 
company  Y.  which  owns  26  percent  of 
"carrier,"  then  X's  interest  in  "carrier"  would 
be  26  percent  (the  same  as  Y's  interest 
because  X's  interest  in  Y  exceeds  50  percent), 
and  A's  interest  in  "carrier"  would  be  7.8 
percent  (0.30  x  0.26).  Under  the  25  percent 
attribution  benchmark,  X's  interest  in 
"carrier"  would  be  cognizable,  while  A's 
interest  would  not  be  cognizable. 

8.  Section  63.10  is  amended  by 
removing  the  third  sentence  of 
paragraph  (a)  introductory  text  and  the 
last  sentence  of  paragraph  (c)(5)  and 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§  63.1 0    Regulatory  classification  of  U.S. 
international  carriers. 

(a)*  *  * 

***** 

(4)  A  carrier  that  is  authorized  under 
this  part  to  provide  to  a  particular 
destination  an  international  switched 
service,  and  that  provides  such  service 
solely  through  the  resale  of  an 
unaffiliated  U.S.  facilities-based 
carrier's  international  switched  services 
(either  directly  or  indirectly  through  the 
resale  of  another  U.S.  resale  carrier's 
international  switched  services),  shall 
presumptively  be  classified  as  non- 
dominant  for  the  provision  of  the 
authorized  service.  A  carrier  regulated 
as  non-dominant  pursuant  to  this 
subparagraph  shall  notify  the 
Commission  at  any  time  that  it  begins  to 
provide  such  service  through  the  resale 
of  an  affiliated  U.S.  facilities-based 
carrier's  international  switched  services. 
The  carrier  will  be  deemed  a  dominant 
carrier  on  the  route  absent  a 
Commission  finding  that  the  carrier 
otherwise  qualifies  for  non-dominant 
regulation  pursuant  to  this  section. 
***** 

9.  Section  63.11,  paragraph  (b)  is 
amended  by  removing  the  words 
"within  the  meaning  of  §  63.18(h)(1)", 
in  paragraph  (f)  revising  all  references  to 
"§63.18(i)"  to  read  "§63.18(n)". 
removing  the  Note  to  §  63.11  and 
revising  the  section  heading,  paragraph 
(a),  (c)(1).  (c)(2).  (e)(1)  and  (e)(2)  to  read 
as  follows: 


§  63.1 1    Notification  by  and  prior  approval 
for  U.S.  International  carriers  that  are  or 
propose  to  become  affiliated  with  a  foreign 
carrier. 

(a)  Any  carrier  authorized  to  provide 
international  communications  service 
under  this  part  shall  notify  the 
Commission  sixty  days  prior  to  the 
consummation  of  either  of  the  following 
acquisitions  of  direct  or  indirect 
interests  in  or  by  foreign  carriers: 

(1)  Acquisition  of  a  controlling 
interest  in  a  foreign  carrier  by  the 
authorized  carrier,  or  by  any  entity  that 
controls  the  authorized  carrier,  or  that 
directly  or  indirectly  owns  more  than  25 
percent  of  the  capital  stock  of  the 
authorized  carrier;  or 

(2)  Acquisition  of  a  direct  or  indirect 
interest  greater  than  25  percent,  or  a 
controlling  interest,  in  the  capital  stock 
of  the  authorized  carrier  by  a  foreign 
carrier  or  by  an  entity  that  controls  a 
foreign  carrier. 

•        •        *        •        * 

(c)*  *  * 

(1)  The  carrier  also  should  specify, 
where  applicable,  those  countries 
named  in  response  to  paragraph  (c)  of 
this  section  for  which  it  provides 
international  switched  services  solely 
through  the  resale  of  the  international 
switched  services  of  unaffiliated  U.S. 
facilities-based  carriers. 

(2)  The  carrier  shall  also  submit  with 
its  notification: 

(i)  The  name,  address,  citizenship  and 
principal  businesses  of  any  person  or 
entity  that  directly  or  indirectly  owns  at 
least  ten  percent  of  the  equity  of  the 
applicant,  and  the  percentage  of  equity 
owned  by  each  of  those  entities  (to  the 
nearest  one  percent).  The  applicant 
shall  also  identify  any  interlocking 
directorates  with  a  foreign  carrier. 

(ii)  A  certification  that  the  applicant 
has  not  agreed  to  accept  special 
concessions  directly  or  indirectly  from 
any  foreign  carrier  with  respect  to  any 
U.S.  international  route  where  the 
foreign  carrier  possesses  market  power 
on  the  foreign  end  of  the  route  and  will 
not  enter  into  such  agreements  in  the 
futitfe. 


*  * 


(e)* 

(1)  In  the  case  of  a  notification  filed 
under  this  section,  the  Commission,  if  it 
deems  it  necessary,  will  by  written 
order  at  any  time  before  or  after  the 
deadline  for  submission  of  public 
comments  impose  domihant  carrier 
regulation  on  the  carrier  for  the 
affiliated  routes  based  on  the  provisions 
of§63.10  of  this  part. 

(2)  The  Commission  will  presume  the 
investment  to  be  in  the  public  interest 
unless  the  Commission  notifies  the 
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carrier  that  the  investment  raises  a 
substantial  and  material  question  of  fact 
as  to  whether  the  investment  serves  the 
public  interest,  convenience'and 
necessity.  Such  notification  shall  be  in 
writing  within  30  days  of  the  issuance 
of  the  public  notice.  If  notified  that  the 
investment  raises  a  substantial  and 
material  question,  then  the  carrier  shall 
not  consimimate  the  planned 
investment  until  it  has  filed  a  complete 
application  imder  §  63.18,  including 
§63.18(k)  of  this  part,  and  the 
Commission  has  approved  the 
application  by  formal  written  order. 
***** 

10.  Section  63.12,  paragraph  (c)(2)  is 
amended  by  removing  the  words 
"within  the  meaning  of  §  63.18(h)(1)", 
redesignating  paragraph  (c)(5)  as 
paragraph  (c)(4)  and  revising  paragraphs 
(a),  (b),  (c)(1)  and  (c)(4)  to  read  as 
follows: 

§63.12    Processing  of  international  Section 
214  applications. 

(a)  Except  as  provided  by  paragraph 
(c)  of  this  section,  a  complete 
application  seeking  authorization  under 
§  63.18  of  this  part  shall  be  granted  by 
the  Commission  14  days  after  the  date 
of  public  notice  listing  the  application 
as  accepted  for  filing. 

(b)  The  applicant  may  commence 
operation  on  the  15th  day  after  the  date 
of  public  notice  listing  the  application 
as  accepted  for  filing,  but  only  in 
accordance  with  the  operations 
proposed  in  its  application  and  the 
rules,  regulations,  and  policies  of  the 
Commission.  The  public  notice  of  the 
grant  of  the  authorization  shall 
represent  the  applicant's  Section  214 
certificate. 

(c)*   *  * 

(1)  The  applicant  is  affiliated  with  a 
foreign  carrier  in  a  destination  market, 
imless  the  applicant  clearly 
demonstrates  in  its  application  at  least 
one  of  the  following: 

(i)  The  Commission  has  previously 
determined  that  the  affiliated  foreign 
carrier  lacks  market  power  in  that 
destination  market; 

(ii)  The  applicant  qualifies  for  a 
presimiption  of  non-dominance  imder 
§  63.10(a)(3); 

(iii)  The  affiliated  foreign  carrier  owns 
no  facilities,  or  only  mobile  wireless 
facilities,  in  that  destination  market.  For 
this  purpose,  a  carrier  is  said  to  own 
facilities  if  it  holds  an  ownership, 
indefeasible-right-of-user,  or  leasehold 
interest  in  bare  capacity  in  international 
or  domestic  telecommunications 
facilities  (excluding  switches); 

(iv)  The  affiliated  destination  market 
is  a  WTO  Member  coimtry  and  the 
applicant  qualifies  for  a  presumption  of 


non-dominance  under  §63. 10(a)(4)of 
this  part; 

(v)  The  affiliated  destination  market  is 
a  WTO  Member  coimtry  and  the 
applicant  agrees  to  be  classified  as  a 
dominant  carrier  to  the  affiliated 
destination  country  under  §  63.10, 
without  prejudice  to  its  right  to  petition 
for  reclassification  at  a  later  date;  or 

(vi)  An  entity  with  exactly  the  same 
ultimate  ownership  as  the  applicant  has 
been  authorized  to  provide  the  applied- 
for  services  on  the  affiliated  destination 
route,  and  the  applicant  agrees  to  be 
subject  to  all  of  the  conditions  to  which 
the  authorized  carrier  is  subject  for  its 
provision  of  service  on  that  route;  or 
***** 

(4)  The  Commission  has  informed  the 
applicant  in  writing,  within  14  days 
after  the  date  of  public  notice  listing  the 
application  as  accepted  for  fiUng,  that 
the  application  is  not  eligible  for 
streamlined  processing. 

(d)  If  an  application  is  deemed 
complete  but,  pursuant  to  paragraph  (c) 
of  this  section,  is  deemed  ineligible  for 
the  streamlined  processing  procediu^s 
provided  by  paragraphs  (a)  and  (b)  of 
this  section,  the  Commission  will  issue 
public  notice  indicating  that  the 
application  is  ineligible  for  streamlined 
processing.  Within  90  days  of  the  public 
Aotice,  the  Commission  will  take  action 
upon  the  application  or  provide  public 
notice  that,  because  the  application 
raises  questions  of  extraordinary 
complexity,  an  additional  90-day  period 
for  review  is  needed.  Each  successive 
90-day  period  may  be  so  extended.  The 
application  shall  not  be  deemed  granted 
until  the  Commission  affirmatively,  acts 
upon  the  application.  Operation  for 
which  such  authorization  is  sought  may 
not  commence  except  in  accordance 
with  any  terms  or  conditions  imposed 
by  the  Commission. 

11.  Section  63.14  is  amended  by 
removing  the  last  sentence  of  paragraph 
(a)  and  revising  paragraph  (b) 
introductory  text  to  read  as  follows: 

§  63.1 4    Prohibition  on  agreeing  to  accept 
special  concessions. 

***** 

(b)  A  special  concession  is  defined  as 
an  exclusive  arrangement  involving 
services,  faciUties,  or  functions  on  the 
foreign  end  of  a  U.S.  international  route 
that  are  necessary  for  the  provision  of 
basic  telecommunications  services 
where  the  arrangement  is  not  offered  to 
similarly  situated  U.S.-licensed  carriers 
and  involves: 


§63.15    [Removed] 
12.  Section  63.15  is  removed. 


13.  Section  63.16  is  added  to  read  as 
follows: 

§  63.16    Switched  services  over  private 
lines. 

(a)  Except  as  provided  in  §  63.22(f)(2) 
of  this  part,  a  carrier  may  provide 
switched  basic  services  over  its 
authorized  private  lines  if  and  only  if 
the  country  at  the  foreign  end  of  the 
private  line  appears  on  a  Commission 
list  of  destinations  to  which  the 
Conunission  has  authorized  the 
provision  of  switched  services  over 
private  lines.  The  list  of  authorized 
destinations  is  available  from  the 
International  Bureau's  World  Wide  Web 
site  at  http://www.fcc.gov/ib. 

(b)  An  authorized  carrier  seeking  to 
add  a  foreign  market  to  the  list  of 
markets  for  which  carriers  may  provide 
switched  services  over  private  lines 
must  make  the  following  showing: 

(1)  If  seeking  a  Commission  ruling  to 
permit  the  provision  of  international 
switched  basic  services  over  private 
lines  between  the  United  States  and  a 
WTO  Member  country,  the  applicant 
shall  demonstrate  either  that  settlement 
rates  for  at  least  50  percent  of  the  settled 
U.S.-billed  traffic  between  the  United 
States  and  the  country  at  the  foreign  end 
of  the  private  line  are  at  or  below  the 
benchmark  settlement  rate  adopted  for 
that  country  in  IB  Docket  No.  96-261  or 
that  the  coimtry  affords  resale 
opportunities  equivalent  to  those 
available  under  U.S.  law  (see  paragraph 
(c)  of  this  section). 

(2)  If  seeking  a  Commission  ruling  to 
permit  the  provision  of  international 
switched  basic  services  over  private 
lines  between  the  United  States  and  a 
non-WTO  Member  country,  the 
applicant  shall  demonstrate  that 
settlement  rates  for  at  least  50  percent 
of  the  settled  U.S.-billed  traffic  between 
the  United  States  and  the  country  at  the 
foreign  end  of  the  private  line  are  at  or 
below  the  benchmark  settlement  rate 
adopted  for  that  country  in  IB  Docket 
No.  96-261  that  the  country  affords 
resale  opportunities  equivedent  to  those 
available  under  U.S.  law  (see  paragraph 
(c)  of  this  section). 

(c)  With  regard  to  showing  under 
paragraph  (b)  of  this  section  that  a 
destination  country  affords  resale 
opportunities  equivalent  to  those 
available  under  U.S.  law,  an  applicant 
shall  include  evidence  demonstrating 
that  equivalent  resale  opportunities 
exist  between  the  United  States  and  the 
subject  country,  including  any  relevant 
bilateral  or  multilateral  agreements 
between  the  administrations  involved. 
The  applicant  must  demonstrate  that  the 
foreign  country  at  the  other  end  of  the 
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private  line  provides  U.S.-based  carriers 
with: 

(1)  The  legal  right  to  resell 
international  private  lines, 
interconnected  at  both  ends,  for  the 
provision  of  switched  services; 

(2)  Reasonable  and  nondiscriminatory 
charges,  terms  and  conditions  for 
interconnection  to  foreign  domestic 
carrier  facilities  for  termination  and 
origination  of  international  services, 
with  adequate  means  of  enforcement; 

(3)  Competitive  safeguards  to  protect 
against  anticompetitive  and 
discriminatory  practices  affecting 
private  line  resale;  and 

-    (4)  Fair  and  transparent  regulatory 
procedures,  including  separation 
between  the  regulator  and  operator  of 
international  facilities-based  services. 

(d)  The  showing  required  by 
paragraph  (b)  of  this  section  may  be 
made  in  a  Section  214  application  filed 
pursuant  to  §  63.18  of  this  part  or  in  a 
petition  for  declaratory  ruling  addressed 
to  the  attention  of  the  International 
Bureau  and  indicating  clearly  the  name 
of  the  party  seeking  the  declaration  and 
the  destination  points  for  which  the 
declaration  is  sought.  The  Commission 
will  issue  public  notice  of  the  filing  of 
the  request  and  may,  in  each  case, 
determine  an  appropriate  deadline  for 
filing  comments.  Unopposed  requests 
may  be  granted  by  public  notice. 

Note  1  to  §63.16:  The  Commission's 
benchmark  settlement  rates  are  available  in 
International  Settlement  Rates,  IB  Docket  No. 
96-261,  Report  and  Order.  FCC  97-280,  12 
FCC  Red  19,806,  62  FR  45758  (August  29, 
1997). 

14.  Section  63.17  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

§  63. 1 7    Special  provisions  for  U.S. 
international  carriers. 

•         •        *         *         * 

(b)*  *  * 

(4)  No  U.S.  common  earner  may 
engage  in  switched  hubbing  to  or  from 
a  third  coimtry  where  it  has  an 
affiliation  with  a  foreign  carrier  unless 
and  until  it  has  received  authority  to 
serve  that  coimtry  imder  §  63.18(e)(1), 
(e)(2),  or  (e)(4)  of  this  part. 

15.  Section  63.18  is  amended  by 
redesignating  paragraphs  (j)  and  (k),  as 
paragraphs  (o)  and  (p),  revising 
paragraphs  (e),  (g),  (h),  and  (i),  and 
adding  new  paragraphs  (j)  through  (n)  to 
read  as  follows: 

§  63.1 8    Contents  of  applications  for 
international  common  carriers. 

***** 

(e)  One  or  more  of  the  following 
statements,  as  pertinent: 

(1)  Global  facilities-based  authority.  If 
applying  for  authority  to  become  a 


facilities-based  international  common 
carrier  subject  to  §  63.22  of  this  part,  the 
applicant  shall: 

(i)  State  that  it  is  requesting  Section 
214  authority  to  operate  as  a  facilities- 
based  carrier  pursuant  to  §  63.18(e)(1)  of 
this  part  of  the  Commission's  rules; 

(ii)  List  any  countries  for  which  the 
applicant  does  not  request  authorization 
under  this  paragraph  (see  §  63.22(a)  of 
this  part);  and 

(iii)  Certify  that  it  will  comply  with 
the  terms  and  conditions  contained  in 
§§  63.21  and  63.22  of  this  part. 

(2)  Global  resale  authority.  If  applying 
for  authority  to  resell  the  international 
services  of  authorized  U.S.  common 
carriers  subject  to  §  63.23  of  this  part, 
the  applicant  shall: 

(i)  State  that  it  is  requesting  Section 
214  authority  to  operate  as  a  resale 
carrier  pursuant  to  §  63.18(e)(2)  of  this 
section  of  the  Commission's  rules; 

(ii)  List  any  countries  for  which  the 
applicaiU  does  not  request  authorization 
under  this  paragraph  (see  §  63.23(a)  of 
this  part);  and 

(iii)  Certify  that  it  will  comply  with 
the  terms  and  conditions  contained  in 
§§  63.21  and  63.23  of  this  part. 

(3)  Transfer  of  control  or  assignment. 
If  applying  for  authority  to  transfer 
control  of  a  common  carrier  holding 
international  Section  214  authorization 
or  to  acquire,  by  assignment,  another 
carrier's  existing  international  Section 
214  authorization,  the  applicant  shall 
complete  paragraphs  (a)  through  (d)  of 
this  section  for  both  the  transferor/ 
assignor  and  the  transferee/assignee. 
Only  the  transferee/assignee  needs  to 
complete  paragraphs  (h)  through  (p)  of 
this  section.  At  the  beginning  of  the 
application,  the  applicant  should  also 
include  a  narrative  of  the  means  by 
which  the  transfer  or  assignment  will 
take  place.  The  Commission  reserves  the 
right  to  request  additional  information 
as  to  the  particulars  of  the  transaction  to 
aid  it  in  making  its  public  interest 
determination.  An  assignee  or  transferee 
shall  notify  the  Commission  no  later 
than  30  days  after  either  consummation 
of  the  assignment  or  transfer  or  a 
decision  not  to  consummate  the 
assignment  or  transfer.  The  notification 
may  be  by  letter  and  shall  identify  the 
file  niunbers  imder  which  the  initial 
authorization  and  the  authorization  of 
the  assignment  or  transfer  were  granted. 
See  also  §  63.24  of  this  part  [pro  forma 
assignments  and  transfers  of  control). 

[^  Other  authorizations.  If  applying 
for  authority  to  acquire  facilities  or  to 
provide  services  not  covered  by 
paragraphs  (e)(1)  through  (e)(3),  the 
applicant  shall  provide  a  description  of 
the  facilities  and  services  for  which  it 
seeks  authorization.  The  applicant  shall 


certify  that  it  will  comply  with  the 
terms  and  conditions  contained  in 
§63.21  and  §63.22  and/or  §63.23  of 
this  part,  as  appropriate.  Such 
description  also  shall  include  any 
additional  information  the  Commission 
shall  have  specified  previously  in  an 
order,  public  notice  or  other  official 
action  as  necessary  for  authorization. 
***** 

(g)  Where  the  applicant  is  seeking 
facilities-based  authority  imder 
paragraph  (e)(4)  of  this  section,  a 
statement  whether  an  authorization  of 
the  facilities  is  categorically  excluded  as 
defined  by  §  1.1306  of  this  chapter.  If 
answered  affirmatively,  an 
environmental  assessment  as  described 
in  §  1.1311  of  this  chapter  need  not  be 
filed  with  the  application. 

(h)  The  name,  address,  citizenship 
and  principal  businesses  of  any  person 
or  entity  that  directly  or  indirectly  owns 
at  least  ten  percent  of  the  equity  of  the 
applicant,  and  the  percentage  of  equity 
owned  by  each  of  those  entities  (to  the 
nearest  one  percent).  The  applicant 
shall  also  identify  any  interlocking 
directorates  with  a  foreign  carrier. 

(i)  A  certification  as  to  whether  or  not 
the  applicant  is,  or  is  affiliated  with,  a 
foreign  carrier.  The  certification  shall 
state  with  specificity  each  foreign 
country  in  which  the  applicant  is,  or  is 
affiliated  with,  a  foreign  carrier. 

(j)  A  certification  as  to  whether  or  not 
the  applicant  seeks  to  provide 
international  telecommunications 
services  to  any  destination  country  for 
which  any  of  the  following  is  true.  The 
certification  shall  state  with  specificity 
the  foreign  carriers  and  destination 
countries: 

(1)  The  applicant  is  a  foreign  carrier 
in  that  country;  or 

(2)  The  applicant  controls  a  foreign 
carrier  in  that  coimtry;  or 

(3)  Any  entity  that  owns  more  than  25 
percent  of  the  applicant,  or  that  controls 
the  applicant,  controls  a  foreign  carrier 
in  that  country. 

(4)  Two  or  more  foreign  carriers  (or 
parties  that  control  foreign  carriers) 
own,  in  the  aggregate,  more  than  25 
percent  of  the  applicant  and  are  parties 
to,  or  the  beneficiaries  of,  a  contractual 
relation  (e.g.,  a  joint  venture  or  market 
alliance)  affecting  the  provision  or 
marketing  of  international  basic 
telecommunications  services  in  the 
United  States. 

(k)  For  any  destination  country  listed 
by  the  applicant  in  response  to 
paragraph  (j)  of  this  section,  the 
applicant  shall  make  one  of  the 
following  showings: 

(1)  The  named  foreign  country  (i.e., 
the  destination  foreign  coimtry)  is  a 


Federal  Register /Vol.  64,  No.  74 /Monday.  April  19,  1999 /Rules  and  Regulations  19065 


1  earner 


Member  of  the  World  Trade 
Orcanization;  or 

(2)  The  applicant's  affiliated  foreign 
carrier  lacks  market  power  in  the  named 
foreign  country;  or 

(3)  The  named  foreign  country 
provides  effective  competitive 
opportimities  to  U.S.  carriers  to  compete 
in  that  country's  market  for  the  service 
that  the  applicant  seeks  to  provide 
(facilities-based,  resold  switched,  or 
resold  non-interconnected  private  line 
services).  An  effective  competitive 
opportunities  demonstration  should 
address  the  following  factors: 

(i)  If  the  applicant  seeks  to  provide 
facilities-based  international  services, 
the  legal  ability  of  U.S.  carriers  to  enter 
the  foreign  market  and  provide 
faciUties-based  international  services,  in 
particular  international  message 
telephone  service  (IMTS); 

(ii)  If  the  applicant  seeks  to  provide 
resold  services,  the  legal  ability  of  U.S. 
carriers  to  enter  the  foreign  market  and 
provide  resold  international  switched 
services  (for  switched  resale 
applications)  or  non-interconnected 
private  line  services  (for  non- 
interconnected  private  line  resale 
applications); 

(iii)  Whether  there  exist  reasonable 
and  nondiscriminatory  charges,  terms 
and  conditions  for  interconnection  to  a 
foreign  carrier's  domestic  facilities  for 
termination  and  origination  of 
international  services  or  the  provision  of 
the  relevant  resale  service; 

(iv)  Whether  competitive  safeguards 
exist  in  the  foreign  country  to  protect 
against  anticompetitive  practices, 
including  safeguards  such  as: 

(A)  Existence  of  cost-allocation  rules 
in  the  foreign  country  to  prevent  cross- 
subsidization; 

(B)  Timely  and  nondiscriminatory 
disclosure  of  technical  information 
needed  to  use,  or  interconnect  with, 
carriers'  facilities;  and 

(C)  Protection  of  carrier  and  customer 
proprietary  information; 

(v)  Whether  there  is  an  effective 
regulatory  framework  in  the  foreign 
country  to  develop,  implement  and 
enforce  legal  requirements, 
interconnection  arrangements  and  other 
safeguards;  and 

(vi)  Any  other  factors  the  applicant 
deems  relevant  to  its  demonstration. 

(1)  Any  applicant  that  proposes  to 
resell  the  international  switched 
services  of  an  unaffiliated  U.S.  carrier 
for  the  purpose  of  providing 
international  telecommunications 
services  to  a  country  where  it  is  a 
foreign  carrier  or  is  affiliated  with  a 
foreign  carrier  shall  either  provide  a 
showing  that  would  satisfy  §  63.10(a)(3) 
of  this  part  or  state  that  it  will  file  the 


quarterly  traffic  reports  required  by 
§  43.61(c)  of  this  chapter. 

(m)  With  respect  to  regulatory 
classification  under  §  63.10  of  this  part, 
any  applicant  that  is  or  is  affiliated  with 
a  foreign  carrier  in  a  coimtry  listed  in 
response  to  paragraph  (i)  of  this  section 
and  that  desires  to  be  regulated  as  non- 
dominant  for  the  provision  of  particular 
international  telecommunications 
services  to  that  cotmtry  should  provide 
information  in  its  application  to 
demonstrate  that  it  qualifies  for  non- 
dominant  classification  piu^uant  to 
§63.10  of  this  part. 

(n)  A  certification  that  the  applicant 
has  not  agreed  to  accept  special 
concessions  directly  or  indirectly  from 
any  foreign  carrier  with  respect  to  any 
U.S.  international  route  where  the 
foreign  carrier  possesses  market  power 
on  the  foreign  end  of  the  route  and  will 
not  enter  into  such  agreements  in  the 
future. 
•        *        *        *        • 

16.  Section  63.20  is  amended  by 
revising  paragraphs  (b),  (c)  and  the  first 
sentence  of  paragraph  (d)  to  read  as 
follows: 

§  63.20    Copies  required;  fees;  and  filing 
periods  for  international  service  providers. 

***** 

(b)  No  application  accepted  for  filing 
and  subject  to  the  provisions  of 

§§  63.18,  63.62  or  63.505  of  this  part 
shall  be  granted  by  the  Commission 
earlier  than  28  days  following  issuance 
of  public  notice  by  the  Commission  of 
the  acceptance  for  filing  of  such 
application  or  any  major  amendment 
unless  said  public  notice  specifies 
another  time  period,  or  the  application 
qualifies  for  streamlined  processing 
pursuant  to  §  63.12  of  this  part. 

(c)  No  application  accepted  for  filing 
and  subject  to  the  streamlined 
processing  provisions  of  §  63.12  of  this 
part  shall  be  granted  by  the  Commission 
earher  than  14  days  following  issuance 
of  public  notice  by  the  Commission  of 
the  acceptance  for  filing  of  such 
application  or  any  major  amendment 
unless  said  public  notice  specifies 
another  time  period. 

(d)  Any  interested  party  may  file  a 
petition  to  deny  an  application  within 
the  time  period  specified  in  the  public 
notice  listing  an  application  as  accepted 
for  filing  and  ineligible  for  streamlined 
processing.  *  *  * 

17.  Section  63.21  is  amended  by 
revising  the  section  heading,  paragraph 
(a),  and  adding  new  paragraphs  (i)  and 
(j)  to  read  as  follows: 

§  63^1    Conditions  applicable  to  all 
international  Section  214  auttiorizations. 


(a)  Each  carrier  is  responsible  for  the 
continuing  acciu^cy  of  the  certifications 
made  in  its  application.  Whenever  the 
substance  of  any  such  certification  is  no 
longer  accurate,  the  carrier  shall  as 
promptly  ,as  possible  and  in  any  event 
within  thirty  days  file  with  the 
Secretary  in  duplicate  a  corrected 
certification  referencing  the  FCC  file 
nimiber  imder  which  the  original 
certification  was  provided.  The 
information  may  be  used  by  the 
Commission  to  determine  whether  a 
change  in  regulatory  status  may  be 
warranted  under  §  63.10  of  this  part.  See 
also  §63.11  of  this  part. 
***** 

(i)  Subject  to  the  requirement  of 
§  63.10  of  this  part  that  a  carrier 
regulated  as  dominant  along  a  route 
must  provide  service  as  an  entity  that  is 
separate  fi-om  its  foreign  carrier  affiliate, 
and  subject  to  any  other  structural- 
separation  requirement  in  Commission 
regulations,  an  authorized  carrier  may 
provide  service  through  any  wholly 
owned  direct  or  indirect  subsidiaries. 
The  carrier  shall,  within  30  days  after 
the  subsidiary  begins  providing  service, 
file  a  letter  with  the  Secretary  in 
duplicate  referencing  the  authorized 
carrier's  name  and  the  FCC  file  numbers 
under  which  the  carrier's  authorizations 
were  granted  and  identifying  the 
subsidiary's  name  and  place  of  legal 
organization.  This  provision  shall  not  be 
construed  to  authorize  the  provision  of 
service  by  any  entity  barred  by  statute 
or  regulation  irom  itself  holding  an 
authorization  or  providing  service. 

(j)  An  authorized  carrier,  or  a 
subsidiary  operating  pursuant  to 
paragraph  (i)  of  this  section,  that 
changes  its  name  (including  the  name 
under  which  it  is  doing  business)  shall 
notify  the  Commission  by  letter  filed 
with  the  Secretary  in  dupUcate  within 
30  days  of  the  name  change.  Such  letter 
shall  reference  the  FCC  file  numbers 
imder  which  the  carrier's  authorizations 
were  granted. 

18.  Section  63.22  is  added  to  read  as 
follows: 

§63.22    FacilKies-tMsed  international 
common  carriers. 

The  following  conditions  apply  to 
authorized  facilities-based  international 
carriers: 

(a)  A  carrier  authorized  imder 
§  63.18(e)(1)  of  this  part  may  provide 
international  facilities-based  services  to 
international  points  for  which  it 
qualifies  for  non-dominant  regulation  as 
set  forth  in  §  63.10  of  this  part,  except 
in  the  following  circumstance:  If  the 
carrier  is,  or  is  affiliated  with,  a  foreign 
carrier  in  a  destination  market  and  the 
Commission  has  not  determined  that  the 
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foreign  carrier  lacks  market  power  in  the 
destination  market  (see  §6 3. 10(a)  of  this 
part),  the  carrier  shall  not  provide 
service  on  that  route  unless  it  has 
received  specific  authority  to  do  so 
under  §  63.18(e)(4)  of  this  part. 

(b)  The  carrier  may  provide  service 
using  half-circuits  on  any  appropriately 
licensed  U.S.  common  carrier  and  non- 
common  carrier  facilities  (under  either 
Title  in  of  the  Communications  Act  of 
1934,  as  amended,  or  the  Submarine 
Cable  Landing  License  Act,  47  U.S.C. 
34-39)  that  do  not  appear  on  an 
exclusion  list  published  by  the 
Commission.  Carriers  may  also  use  any 
necessary  non-U.S. -licensed  facilities, 
including  any  submarine  cable  systems, 
that  do  not  appear  on  the  exclusion  list. 
Carriers  may  not  use  U.S.  earth  stations 
to  access  non-U.S.-licensed  satellite 
systems  unless  the  Commission  has 
specifically  approved  the  use  of  those 
satellites  and  so  indicates  on  the 
exclusion  list,  and  then  only  for  service 
to  the  countries  indicated  thereon.  The 
exclusion  list  is  available  from  the 
International  Bureau's  World  Wide  Web 
site  at  http://www.fcc.gov/ib. 

(c)  Specific  authority  imder 

§  63.18(e)(4)  of  this  part  is  required  for 
the  carrier  to  provide  service  using  any 
facilities  listed  on  the  exclusion  list,  to 
provide  service  between  the  United 
States  and  any  coimtry  on  the  exclusion 
list,  or  to  construct,  acquire,  or  operate 
lines  in  any  new  major  common  carrier 
facility  project. 

(d)  The  carrier  may  provide 
international  basic  switched,  private 
line,  data,  television  and  business 
services. 

(e)(1)  Except  as  provided  in  paragraph 
(e)(2)  of  this  section,  the  carrier  may 
provide  switched  basic  services  over  its 
authorized  facilities-based  private  lines 
if  and  only  if  the  country  at  the  foreign 
end  of  the  private  line  appears  on  a 
Commission  list  of  coimtries  to  which 
the  Commission  has  authorized  the 
provision  of  switched  services  over 
private  lines.  See  §  63.16  of  this  part.  If 
at  any  time  the  Commission  removes  the 
country  from  that  list  or  finds  that 
market  distortion  has  occurred  in  the 
routing  of  traffic  between  the  United 
States  and  that  country,  the  carrier  shall 
comply  with  enforcement  actions  taken 
by  the  Commission. 

(2)  The  carrier  may  use  its  authorized 
private  line  facilities  to  provide 
switched  basic  services  in 
circumstances  where  the  private  line 
facility  is  interconnected  to  the  public 
switched  network  on  only  one  end — 
either  the  U.S.  end  or  the  foreign  end — 
and  where  the  carrier  is  not  operating 
the  facility  in  correspondence  with  a 
carrier  that  directly  or  indirectly  owns 


the  private  line  facility  in  the  foreign 
country  at  the  other  end  of  the  private 
line. 

(f)  The  carrier  shall  file  annual 
international  circuit  status  reports  as 
required  by  §  43.82  of  this  chapter. 

(g)  The  authority  granted  under  this 
part  is  subject  to  all  Commission  rules 
and  regulations  and  any  conditions  or 
limitations  stated  in  the  Commission's 
public  notice  or  order  that  serves  as  the 
carrier's  Section  214  certificate.  See 
§§63.12.  63.21  of  this  part. 

19.  Section  63.23  is  added  to  read  as 
follows: 

§63.23    Resale-based  international 
common  carriers. 

The  following  conditions  apply  to 
carriers  authorized  to  resell  the 
international  services  of  other 
authorized  carriers: 

(a)  A  carrier  authorized  under 

§  63.18(e)(2)  of  this  part  may  provide 
resold  international  services  to 
international  points  for  which  the 
applicant  qualifies  for  non-dominant 
regulation  as  set  forth  in  §  63.10,  except 
that  the  carrier  may  not  provide  either 
of  the  following  services  imless  it  has 
received  specific  authority  to  do  so 
under  §  63.18(e)(4)  of  this  part: 

(1)  Resold  switched  services  to  a  non- 
WTO  Member  country  where  the 
applicant  is,  or  is  affiliated  with,  a 
foreign  carrier;  and 

(2)  Switched  or  private  line  services 
over  resold  private  lines  to  a  destination 
market  where  the  applicant  is.  or  is 
affiliated  with,  a  foreign  carrier  and  the 
Commission  has  not  determined  that  the 
foreign  carrier  lacks  market  power  in  the 
destination  market  (see  §  63.10(a)  of  this 
part). 

(b)  The  carrier  may  not  resell  the 
international  services  of  an  affiliated 
carrier  regidated  as  dominant  on  the 
route  to  be  served  vmless  it  has  received 
specific  authority  to  do  so  under 
§63.18(e)(4)  of  this  part. 

(c)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  carrier  may  resell 
the  international  services  of  any 
authorized  common  carrier,  pursuant  to 
that  carrier's  tariff  or  contract  duly  filed 
with  the  Commission,  for  the  provision 
of  international  basic  switched,  private 
line,  data,  television  and  business 
services  to  all  international  points. 

(d)  The  carrier  may  provide  switched 
basic  services  over  its  authorized  resold 
private  lines  if  and  only  if  the  coimtry 
at  the  foreign  end  of  the  private  line 
appears  on  a  Commission  list  of 
countries  to  which  the  Commission  has 
authorized  the  provision  of  switched 
services  over  private  lines.  See  §  63.16 
of  this  part.  If  at  any  time  the 
Commission  removes  the  country  from 


that  list  or  finds  that  market  distortion 
has  occurred  in  the  routing  of  traffic 
between  the  United  States  and  that 
coimtry,  the  carrier  shall  comply  with 
enforcement  actions  taken  by  the 
Commission. 

(e)  Any  party  certified  to  provide 
international  resold  private  lines  to  a 
particular  geographic  market  shall 
report  its  circuit  additions  on  an  annual 
basis.  Circuit  additions  should  indicate 
the  specific  services  provided  (e.g., 
IMTS  or  private  line)  and  the  country 
served.  This  report  shall  be  filed  on  a 
consolidated  basis  not  later  than  March 
31  for  the  preceding  calendar  year. 

(f)  The  authority  granted  under  this 
part  is  subject  to  all  Commission  rules 
and  regulations  and  any  conditions  or 
limitations  stated  in  the  Commission's 
public  notice  or  order  that  serves  as  the 
carrier's  Section  214  certificate.  See 
§§63.12,  63.21  of  this  part. 

Section  63.24  is  added  to  read  as 
follows: 

§  63.24    Pro  forma  assignments  and 
transfers  of  control. 

(a)  Definition.  An  assignment  of  an 
authorization  granted  under  this  part  or 
a  transfer  of  control  of  a  carrier 
authorized  imder  this  part  to  provide  an 
international  telecommunications 
service  is  a  pro  forma  assignment  or 
transfer  of  control  if  it  falls  into  one  of 
the  following  categories  and,  together 
with  all  previous  pro  forma 
transactions,  does  not  result  in  a  change 
in  the  carrier's  ultimate  control: 

(1)  Assignment  from  an  individual  or 
individuals  (including  partnerships)  to  a 
corporation  owned  and  controlled  by 
such  individuals  or  partnerships 
without  any  substantial  change  in  their 
relative  interests; 

(2)  Assignment  bom  a  corporation  to 
its  individual  stockholders  without 
effecting  any  substantial  change  in  the 
disposition  of  their  interests; 

(3)  Assignment  or  transfer  by  which 
certain  stockholders  retire  and  the 
interest  transferred  is  not  a  controlling 
one; 

(4)  Corporate  reorganization  that 
involves  no  substantial  change  in  the 
beneficial  ownership  of  the  corporation 
(including  reincorporation  in  a  different 
jurisdiction  or  change  in  form  of  the 
business  entity); 

(5)  Assignment  or  transfer  from  a 
corporation  to  a  wholly  owned  direct  or 
indirect  subsidiary  thereof  or  vice  versa, 
or  where  there  is  an  assignment  from  a 
corporation  to  a  corporation  owned  or 
controlled  by  the  assignor  stockholders 
without  substantial  change  in  their 
interests;  or 

(6)  Assignment  of  less  than  a 
controlling  interest  in  a  partnership. 
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(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  a  pro  forma 
assignment  or  transfer  of  control  of  an 
authorization  to  provide  international 
teleconununications  service  is  not 
subject  to  the  requirements  of  §  63.18  of 
this  part.  A  pro  forma  assignee  or  a 
carrier  that  is  the  subject  of  a  pro  forma 
transfer  of  control  is  not  required  to  seek 
prior  Commission  approval  for  the 
transaction.  A  pro  forma  assignee  must 
notify  the  Commission  no  later  than  30 
days  after  the  assignment  is 
consimimated.  The  notification  may  be 
in  the  form  of  a  letter  (in  duplicate  to 
the  Secretary),  and  it  must  contain  a 
certification  that  the  assigiunent  was  pro 
forma  as  defined  in  paragraph  (a)  of  this 
section  and,  together  w^ith  all  previous 
pro  forma  transactions,  does  not  result 
in  a  change  of  the  carrier's  ultimate 
control.  A  single  letter  may  be  filed  for 
an  assignment  of  more  than  one 
authorization  if  each  authorization  is 
identified  by  the  file  niunber  under 
which  it  was  granted. 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

21.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  160,  201,  218,  226, 
228,  332  unless  otherwise  noted. 

§64.1002    [Amended] 

22.  Section  64.1002,  revise  all 
references  to  "63.18(h)(l)(i)"  to  read 
"63.09(e)"  and  "63.18(h)(5)(iii)"  to  read 
"63.18(k)(3)". 

Note:  This  attachment  will  not  appear  in 
the  Code  of  Federal  Regulations. 

Attachment  A — Exclusion  List  for 
International  Section  214  Authorizations 

Last  Adopted  on  March  18,  1999 

The  following  is  a  list  of  countries  and 
facilities  not  covered  by  grant  of  global 
Section  214  authority  under  §63. 18(e)(1)  of 
the  Commission's  Rules,  47  CFR  63.18(e)(1). 
In  addition,  the  facilities  listed  shall  not  be 
used  by  U.S.  carriers  authorized  under 
§63.18  of  the  Commission's  Rules  unless  the 
carrier's  Section  214  authorization 
speciHcally  lists  the  facility.  Carriers  desiring 
to  serve  countries  or  use  facilities  listed  as 
excluded  hereon  shall  file  a  separate  Section 
214  application  pursuant  to  §63.18(e)(4]  of 
the  Commission's  Rules.  See  generally  47 
CFR  63.22. 

Countries 

Cuba  (Applications  for  service  to  Cuba  shall 
comply  with  the  separate  filing 
requirements  of  the  Commission's  Public 
Notice  Report  No.  1-6831,  dated  July  27, 
1993,  "FCC  to  Accept  Applications  for 
Service  to  Cuba.") 

Facilities: 

All  non-U.S. -licensed  satellite  systems 


This  list  is  subject  to  change  by  the 
Commission  when  the  public  interest 
requires.  Before  amending  the  list,  the 
Commission  will  first  issue  a  public  notice 
giving  affected  parties  the  opportunity  for 
comment  and  hearing  on  the  proposed 
changes.  The  Commission  may  then  release 
an  order  amending  the  exclusion  list.  This 
list  also  is  subject  to  change  upon  issuance 
of  an  Executive  Order.  See  Streamlining  the 
Section  214  Authorization  Process  and  Tariff 
Requirements,  IB  Docket  No.  95-118,  FCC 
96-79, 11  FCC  Red  12884.  released  March  13, 
1996  (61  FR  15724,  April  9,  1996).  A  current 
version  of  this  list  is  maintained  at  http:// 
www.fcc.gov/ib/td/pf/exclusionlist.html. 

For  additional  information,  contact  the 
International  Bureau's  Telecommunications 
Division.  Policy  &  Facilities  Branch,  (202) 
418-1460. 

[FR  Doc.  99-9480  Filed  4-16-99:  8:45  am] 

BILUNG  CODE  6712-41-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-2,  RM-9217] 

FM  Broadcasting  Services;  Hawesville 
and  Whitesville,  Kentucky 

agency:  Federal  Commimications 

Commission. 

action:  Final  nUe. 

SUMMARY:  In  MM  Docket  No.  98-2,  the 
Chief,  Allocations  Branch,  granted  the 
rulemaking  proposal  (RM-9712)  filed  by 
WLME,  Lie.  and  set  forth  in  Notice  of 
Proposed  Rulemaking.  63  FR  4206, 
published  January  28, 1998,  to  change 
the  community  of  license  of  Station 
WCXM(FM),  Hawesville,  Kentucky,  by 
reallotting  Channel  246A  from 
Hawesville  to  Whitesville,  Kentucky  as 
that  community's  first  local  aural 
transmission  service,  and  to  modify  that 
station's  license  by  specifying 
Whitesville  as  the  new  community  of 
license.  The  Branch  Chief  granted  RM- 
9712.  With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  May  17, 1999. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Bertron  Withers,  Jr.,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Report  and  Order,  MM 
Docket  98-2.  adopted  March  24, 1999, 
and  released  April  2, 1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (room 
239),  1919  M  Street,  NW,  Washington, 
DC  20554.  The  complete  text  of  this 
decision  may  be  also  purchased  from 
the  Commission's  copy  contractor, 


International  Transcription  Service, 
1231  20th  Street.  NW,  Washington,  DC 
20036,(202)857-3800. 

Chaimel  246A  can  be  allotted  to 
Whitesville,  Kentucky  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  a  site  restriction  at  reference 
coordinates  North  Latitude  37°  48'39" 
and  West  Longitude  86°53'18". 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
reads  continues  to  read  as  follows: 

Authority:  Sections  47  U.S.C.  154,  303. 
334.  and  336. 

§73.202    [Anwnded] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  under  Kentucky  .  is 
amended  by  adding  an  entry 
"Whitesville.  246A"  and  by  removing 
the  entry  for  Hawesville. 

Federal  Communications  Commission. 

Jotin  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  99-8847  Filed  4-16-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  part  660 
p.D.  103098A] 
RIN  0648-AL49 

Fisheries  Off  West  Coast  States  artd  in 
the  Western  Pacific;  Pelagic  Fisheries, 
Amendment  8;  Crustacean  Fisheries, 
Amendment  10;  Bottomfish  and 
Seamount  Groundfish  Rsheries, 
Amendment  6;  Precious  Corals 
Fisheries,  Amertdment  4 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  agency  decision. 

SUMMARY:  NMFS  announces  the  partial 
approval  of  a  "comprehensive 
amendment"  that  addresses  essential 
fish  habitat  (EFH),  overfishing 
definitions,  bycatch,  fishing  sectors,  and 
fishing  commimities  in  the  Western 
Pacific  Fishery  Management  Coimcil's 
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(Council)  four  fishery  management 

plans. 

DATES:  This  agency  decision  is  effective 

February  3, 1999. 

ADDRESSES:  Copies  of  the  Amendments 

and  Environmental  Assessment  may  be 

obtained  from  the  Western  Pacific 

Regional  Fishery  Management  Council, 

1164  Bishop  St..  Suite  1400,  Honolulu. 

HI  96813. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alvin  Z.  Katekaru,  Fishery  Management 

Specialist.  Pacific  Islands  Area  Office, 

NMFS.  at  808-  973-2985. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  each 
regional  fishery  management  council  to 
submit  any  fishery  management  plan  or 
amendment  to  NMFS  for  review  and 
approval,  disapproval,  or  partial 
approval.  The  Magnuson-Stevens  Act 
also  requires  that  NMFS,  upon  receiving 
an  amendment,  immediately  publish  a 
document  in  the  Federal  Register 
stating  that  the  amendment  is  available 
for  public  review  and  comment.  On 
November  5,  1998,  NMFS  published  a 
notice  of  availability  (NOA)  of  the 
Western  Pacific  amendments  in  the 
Federal  Register  and  requested  public 
comments  through  January  4, 1999  (63 
FR  59758). 

On  February  3, 1999,  after  considering 
comments  received,  NMFS  partially 
approved  the  Western  Pacific 
comprehensive  amendment.  NMFS 
approved  the  definitions  of  EFH  for 
each  of  the  four  FMPs.  All  of  the 
amendments  identify  and  describe  EFH 
for  the  species  managed  under  these 
FMPs.  EFH-related  research  and 
information  needs  are  consistent  with 
NMFS  goals.  The  non-fishing  impacts 
on  EFH  are  described,  and  mitigation 
measures  to  address  adverse  impacts  of 
fishing  on  EFH  already  implemented  are 
appropriate.  No  new  measures  would  be 
practicable  at  this  time.  NMFS  will 
work  with  the  Council  to  better 
understand  and  minimize  impacts  of 
gear  not  originating  in  local  fisheries, 
such  as  high  seas  driftnets,  trawl  gear, 
and  lost  fishing  line  that  float  into  the 
Council's  area  from  outside  the  Western 
Pacific  exclusive  economic  zone. 
Disapproved  sections  of  the 
comprehensive  amendment  include  the 
bycatch  provisions  of  Amendment  6  to 
the  FMP  for  Bottomfish  and  Seamount 
Groundfish,  as  well  as  those  for 
Amendment  8  to  the  Pelagics  FMP. 
Although  both  amendments  adequately 
describe  reporting  procedures  in  place 
and  provide  a  general  description  of 


bycatch,  quantification  of  bycatch  by  all 
sectors  of  the  fisheries^  managed  by  die 
Council  is  needed,  as  is  a  description  of 
the  adequacy  and  identification  of  any 
shortfalls  in  the  data.  Both  amendments 
should  include  a  more  detailed 
discussion  of  specific  measures  taken  to 
minimize  bycatch  and  minimize  the 
mortality  of  bycatch  once  taken. 

Amendment  8  to  the  Pelagics  FMP 
also  fails  to  address  the  fact  that  the 
catch  of  sea  turtles  has  remained 
relatively  consistent  for  the  last  several 
years.  The  Magnuson-Stevens  Act 
requires  FMPs  to  address  measures  to 
reduce  this  take,  through  modification 
of  gear  or  fishing  effort.  There  should 
also  be  a  discussion  of  data  and 
estimates  of  seabird  incidental  catch  in 
the  fishery. 

Also  disapproved  were  the  criteria  for 
identifying  when  overfishing  would 
occur  in  the  bottomfish,  pelagics,  and 
crustaceans  fisheries.  The  Council's  use 
of  spawning  potential  ratio  (SPR) 
percentages  or  ranges  as  a  proxy  for 
maximum  sustainable  yield  (MSY)  in 
determining  minimum  stock  size 
threshold  as  described  in  the 
amendment  is  not  acceptable.  SPR  is  not 
an  appropriate  proxy  for  MSY,  because 
it  does  not  provide  a  measure  of  stock 
biomass  as  required  by  the  Magnuson- 
Stevens  Act  to  determine  the  status  of 
each  stock.  Fiuther,  the  discussion  of 
these  fisheries  uses  the  term  "control 
rule"  incorrectly.  A  control  rule  should 
contain  two  elements:  A  precautionary 
target  (meaning  a  reference  point  that  is 
precautionary  with  respect  to  the  limit 
reference  point  and  stocks  status), 
which  triggers  action  before  the  limit 
reference  point  is  reached,  and  the 
action  to  be  taken  to  expediently  control 
(reduce)  fishing  mortality  if  such  a  point 
is  reached.  The  identification  of  fishing 
communities  is  acceptable,  with  the 
exception  of  the  categorization  of  the 
State  of  Hawaii  as  a  fishing  conimimity. 
This  categorization  is  overly  broad.  The 
Council  needs  to  revisit  its 
determination,  specifically  focusing  on 
the  definition  of  "fishing  community" 
in  the  Magnuson-Stevens  Act.  including 
the  requirement  to  identify  communities 
that  are  "  *  *  'substantially  dependent 
on  or  substantially  engaged  in  the 
harvest  or  processing  of  fishery 
resources  to  meet  social  and  economic 
needs  *  *  *"  [Sec.  3(16)].  The  NMFS 
National  Standard  Guidelines  (63  FR 
24212.  May  1, 1998).  further  stipulate  a 
fishing  community  as  an  economic  or 
social  group  that  resides  in  a  specific 
location  and  shares  a  common 
dependency  on  fishing  or  related 
fisheries  dependent  industries  and 
services.  Although  NMFS  recognizes 
that  there  are  cases  in  which  an  island 


may  be  appropriately  designated  as  a 
community,  the  Coimcil  should  have 
provided  additional  background  and 
analysis  to  justify  the  designations.  In 
the  case  of  Hawaii,  a  more  narrow 
categorization  needs  to  be  developed. 

Comments  and  Responses 

NMFS  received  two  comments  fi-om 
the  Marine  Fish  Conservation  Network 
(MFCN)  during  the  comment  period  on 
the  NOA. 

Comment  1:  The  MFCN  commented 
that  the  comprehensive  amendment 
fails  to  evaluate  the  effects  of  all  35  gear 
types  listed  (63  FR  4030,  January  27, 
1999)  as  used  in  the  Western  Pacific, 
fails  to  evaluate  the  effect  of  the  take  of 
prey  species  as  an  effect  on  EFH.  fails 
to  minimize  any  identified  adverse 
effects  of  fishing  activities  on  EFH,  and 
fails  to  establish  research  closure  areas 
to  evaluate  further  the  impacts  of  fishing 
activities  on  EFH. 

Response:  The  amendment  focuses  on 
gear  types  predominantly  used  in  the 
Western  Pacific  waters  under  Federal 
jurisdiction,  the  majority  of  which  were 
defined  as  EFH.  The  amendment 
identifies  these  gears  as  longline. 
handline,  troll,  adl  variations  of  hook- 
and-line  gear,  and  lobster  traps. 
Examination  of  catch  data  from  Hawaii, 
Guam,  American  Samoa,  and  the 
Northern  Mariana  Islands  indicates  that 
more  than  88  percent  (by  weight)  of  the 
1997  catch  from  Federal  waters 
(seaward  of  state  waters)  were  landed  by 
hook-and-line,  longline,  and  trolling 
gfear.  Other  gear  types  such  as  manned 
submersibles  used  to  harvest  precious 
corals,  or  harvest  by  hand  (e.g.,  spear  or 
small  throw  net)  are  unlikely  to 
adversely  affect  habitat.  The  actual  and 
potential  effects  of  the  predominant 
fishing  gears  on  habitat  within  Federal 
waters  were  evaluated  and  found  by  the 
Coimcil  not  to  warrant  additional 
measures  at  this  time. 

The  Council,  however,  previously 
took  action  to  minimize  the  adverse 
impacts  of  fishing  activities  on  EFH.  For 
example,  the  Council  evaluated  several 
potentially  destructive  gear  tyfws  and 
banned  their  use  in  Federal  waters. 
These  include  bottomfish  trawls, 
bottom-set  gillnets,  explosives,  poisons, 
and  tangle  net  dredges.  Ciirrent  Federal 
regulations  also  prohibit  imattended 
lobster  traps  in  order  to  prevent  ghost 
fishing  and  to 'minimize  the  potential  for 
lost  gear  that  could  have  an  adverse 
effect  on  EFH. 

Regarding  the  take  of  prey  species 
resulting  from  fishing  activities,  no 
managed  fisheries  target  such  species. 
Although  some  prey  species  are  taken  as 
bycatch  by  tuna  purse  seiners  operating 
around  certain  remote  U.S.  Pacific 
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island  areas  such  as  Palm)Ta  Atoll,  and 
the  islands  of  Howland,  Baker,  and 
Jarvis,  the  quantity  harvested  annually 
is  less  than  10  mts.  NMFS  believes  that 
this  level  of  catch  of  prey  species  will 
not  have  an  adverse  effect  on  EFH. 

According  to  NMFS'  EFH  Guidelines 
(62  FR  66531,  December  19, 1997),  the 
establishment  of  research  closure  areas 
is  not  a  mandatory  element  of  fishery 
management  plans.  Even  though  the 
Council  did  not  create  specific  research 
closure  areas,  currently  established 
refugia,  protected  species  study  zones, 
and  longline  closed  areas  could  be  used 
as  research  closure  areas  for  that 
purpose  under  experimental  fishing 
permits. 

Comment  2:  The  MFCN  also 
commented  that  the  comprehensive 
amendment  fails  to  comply  with 
statutory  mandates  to  create  a 
standardized  reporting  methodology  for 
bycatch  and  to  minimize  to  the  extent 
practicable  bycatch  and  bycatch 
mortality  in  its  fisheries. 

Response:  NMFS  recognized  the 
shortcomings  of  the  sections  of  the 
comprehensive  amendment  regarding 
bycatch  in  the  bottomfishing  and 
pelagics  fisheries  and  disapproved 
them.  Although  the  bycatch  sections  of 
the  crustaceans  and  precious  corals 
amendments  coiUd  be  strengthened  by 
more  specific  discussion  and  analysis  of 
all  fishing  gears  used  in  the  Western 
Pacific,  NMFS  has  determined  that  they 
are  adequate,  but  will  work  with  the 
Council  to  improve  them.  No  new 
management  measiu^s  to  address 
bycatch  appear  to  be  practicable  at  this 
time. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  13, 1999. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  99-9728  Filed  4-1&-99;  8:45  am] 
BaiMG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  990304062-9062-01 ;  I.D. 
041299B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aiasloi;  Pacific  Cod  in  the 
Western  Regulatory  Area  in  the  Gulf  of 
Aiasica 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Modification  of  a  closure. 

summary:  NMFS  is  opening  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component  in  the  Western 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GO A).  This  action  is  necessary  to  fully 
utilize  the  total  allowable  catch  (TAC)  of 
Pacific  cod  in  that  area. 

DATES:  Efiective  1200  hrs,  Alaska  local 
time  (A.l.t),  April  18. 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-481-1780  or 
tom.pearson@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groxmdfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coimcil 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

In  accordance  with  §679.20(a)(6)(iii), 
the  Final  1999  Harvest  Specifications 
for  Groundfish  (64  FR  12094,  March  11, 
1999),  and  subsequent  reserve 
apportionment  (64  FR  16362,  April  5, 
1999)  established  the  allowance  of  the 
1999  Pacific  cod  TAC  apportioned  for 
vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  in 
the  Western  Regulatory  Area  of  the  GOA 
as  2,363  metric  tons  (mt). 

The  offshore  component  fishery  for 
Pacific  cod  in  the  GOA  was  closed  to 
directed  fishing  under  §  679.20(d)(l)(iii) 
on  January  20, 1999  (64  FR  3658, 
January  25, 1999). 

NMFS  has  determined  that  as  of  April 
3, 1999,  approximately  2,000  mt  remain 
in  the  offshore  component  directed 
fishing  allowance.  Therefore,  NMFS  is 
terminating  the  previous  closure  and  is 
opening  directed  fishing  for  Pacific  cod 
by  vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  in 
the  Western  Regulatory  Area  of  the 
GOA. 

Classification 

All  other  closures  remain  in  full  force 
and  effect.  This  action  responds  to  the 
best  available  information  recently 
obtained  from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
allow  full  utilization  of  the  Pacific  cod 
TAC.  Providing  prior  notice  and 
opportunity  for  public  comment  for  this 
action  is  impracticable  and  contrary  to 
the  public  interest.  Further  delay  would 
only  disrupt  the  FMP  objective  of 
providing  the  Pacific  cod  TAC  for 


harvest.  NMFS  finds  for  good  cause  that 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  April  13, 1999. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  9»-9699  Filed  4-14-99;  4:07  pm] 

BtLLMQ  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  697 

[Doclwt  No.  990119023-9029-01;  I.D. 
111898B] 

RIN  0648-AL38 

Atlantic  Sturgeon  Fishery;  Moratorium 
in  Exclusive  Economic  Zone 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Direct  final  rule;  notification  of 

effective  date. 

SUMMARY:  NMFS  issues  this  notification 

of  the  effective  date  for  a  direct  final 

nde  prohibiting  the  possession  in,  or 

harvest  from,  the  exclusive  economic 

zone  (EEZ)  of  Atlantic  sturgeon  from 

Maine  through  Florida. 

DATES:  This  rule  is  effective  May  27, 

1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

Perra.  301-427-2014. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  26, 1999,  a  direct  final 
rule  for  Atlantic  sturgeon  was  published 
(64  FR  9449),  which  had  a  comment 
period  ending  on  March  29, 1999.  The 
rule  was  to  become  effective  on  May  27, 
1999,  if  no  adverse  comments  or  a 
notice  of  intent  to  submit  adverse 
comments  were  received  by  March  29, 
1999.  Since  no  adverse  comments  or  a 
notice  of  intent  to  submit  adverse 
comments  were  received  during  the 
comment  period,  this  rule  becomes 
effective  May  27, 1999,  without  further 
action.  This  direct  final  rule  does  not 
exclude  the  submission  of  a  request, 
imder  50  CFR  600.745,  to  conduct 
experimental,  scientific,  or  educational 
fishing  on  Atlantic  sturgeon. 
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Dated:  April  9, 1999. 
Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries,        :. 

National  Marine  Fisheries  Service. 

(FR  Doc.  99-9609  Filed  4-16-99;  8:45  am] 

BILUNG  CODE  3510-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1079 
[DA-99-02] 

Milk  In  the  Iowa  Marketing  Area; 
Proposed  Revlskxt  of  Supply  Plant 
Shipping  Percentage 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  reduce  the 
percentage  of  a  supply  plant's  receipts 
that  must  be  delivered  to  fluid  milk 
plants  to  qualify  a  supply  plant  for 
pooling  imder  the  Iowa  Federal  milk 
order.  The  applicable  percentage  wovdd 
be  decreased  by  10  percentage  points 
from  20  percent  to  10  percent  for  the 
months  of  April  through  August  1999. 
The  action  was  requested  by  Beatrice 
Cheese,  Inc.,  a  proprietary  manufacturer 
of  dairy  products  in  Fredericksbiu^, 
Iowa.  The  proponent  contends  that  the 
action  would  allow  the  milk  of 
dairymen  who  historically  have 
supplied  the  market  to  continue  to  be 
pooled  under  the  Federal  order  and  is 
needed  to  prevent  uneconomic  milk 
movements. 

DATES:  Comments  must  be  submitted  on 
or  before  April  26, 1999. 
ADDRESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairy 
Programs,  Order  Formulation  Branch, 
Room  2971,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456. 
Advance,  imofficial  copies  of  such 
comments  may  be  faxed  to  (202)  690- 
0552  or  e-mailed  to 
OFB_FMMO_Comments@usda.gov. 
Reference  should  be  made  to  the  title  of 
action  and  docket  number. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Programs, 
Order  Formulation  Branch,  Room  2971, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 


2357,  e-mail  address  ^ 

Connie m brenner@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  issuing  this  proposed  rule 
in  conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regidations,  or 
policies  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  pmposes  of 
determining  which  dairy  farms  are 
"small  businesses,"  the  $500,000  per 
year  criterion  was  used  to  establish  a 
production  guideline  of  326,000  poimds 
per  month.  Although  this  giiideline  does 
not  factor  in  additional  monies  that  may 


be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

For  the  month  of  February  1999,  3,788 
dairy  farmers  were  producers  under  the 
Iowa  order.  Of  these,  3,714  producers 
(i.e.,  98  percent)  were  considered  small 
businesses,  having  monthly  milk 
production  imder  326,000  pounds.  A 
further  breakdown  of  the  monthly  milk 
production  of  the  producers  on  the 
order  dvuing  February  1999  was  as 
follows:  2,804  produced  less  than 
100,000  pounds  of  milk;  776  produced 
between  100,000  and  200,000: 134 
produced  between  200,000  and  326,000; 
and  74  produced  over  326,000  poimds. 
During  the  same  month,  11  handlers 
were  pooled  under  the  order.  Five  were 
considered  small  businesses. 

Interested  parties  are  invited  to 
submit  conunents  on  the  probable 
regulatory  and  informational  impact  of 
this  proposed  rule  on  small  entities. 
Also,  parties  may  suggest  modifications 
of  this  proposal  for  the  purpose  of 
tailoring  their  applicability  to  small 
businesses. 

The  reduction  of  the  required  supply 
plant  shipping  percentage  for  the 
months  of  April  through  August  1999 
would  allow  the  milk  of  producers 
traditionally  associated  with  the  Iowa 
market  to  continue  to  be  pooled  and 
priced  under  the  order.  The  revision 
would  lessen  the  likelihood  that  more 
milk  shipments  to  pool  plants  might  be 
required  under  the  order  than  are 
actually  needed  to  supply  the  fluid  milk 
needs  of  the  market  and  would  resiilt  in 
savings  in  hauling  costs  for  handlers 
and  producers. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultiiral 
Marketing  Agreement  Act  and  the 
provisions  of  §  1079.7(b)(1)  of  the  Iowa 
Federal  milk  order,  the  temporary 
revision  of  certain  provisions  of  the 
order  regulating  the  handling  of  milk  in 
the  Iowa  marketing  area  is  being 
considered  for  the  months  of  April 
through  August  1999. 

/  Jl  persons  who  desire  to  submit 
written  data,  views  or  arguments  about 
the  proposed  revision  should  send  two 
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copies  of  their  views  to  USDA/AMS/ 
Dairy  Programs,  Order  Formulation 
Branch,  Room  2971.  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456  by  April  26,  1999.  The  period  for 
filing  comments  is  limited  to  7  days 
because  a  longer  period  would  not 
provide  the  time  needed  to  complete  the 
required  procedures  and  include  April 
in  the  temporary  revision  period. 
All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
B'airy  Programs  offices  during  regular 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  provision  proposed  to  be  revised 
is  the  percentage  of  a  supply  plant's 
receipts  required  to  be  shipped  to  pool 
distributing  plants  pursuant  to 
§  1079.7(b)  of  the  Iowa  Federal  milk 
marketing  order  (Order  79).  As 
proposed,  the  percentage  of  a  supply 
plant's  receipts  that  must  be  shipped  to 
pool  distributing  plants  (fluid  milk 
plants)  if  the  supply  plant  is  to  be 
considered  a  pool  plant  would  be 
decreased  by  the  maximum  allowable 
10  percentage  points,  from  20  percent  to 
10  percent,  for  the  period  April  1, 1999, 
through  August  31, 1999. 

Section  1079.7(b)(1)  of  the  Iowa  milk 
marketing  order  allows  the  Deputy 
Administrator.  Dairy  Programs,  to 
reduce  or  increase  a  pool  supply  plant's 
minimum  shipping  requirement  by  up 
to  10  percentage  points  to  prevent 
uneconomic  milk  shipments  or  to  assure 
an  adequate  supply  of  milk  for  fluid  use. 

Beatrice  Cheese,  Inc.  (Beatrice),  a 
proprietary  manufactiu^r  of  dairy 
products  in  Fredericksburg,  Iowa,  is 
regulated  imder  Order  79  as  a  pool 
supply  plant.  Beatrice  requested  that  the 
shipping  percentage  be  reduced  by  10 
percentage  points  for  the  months  of 
April  through  August  1999.  The 
handler's  request  states  that  this 
decrease  is  warranted  due  to  the  fact 
that  current  raw  milk  supplies  available 
for  fluid  use  from  outside  of  Iowa's 
traditional  prociu'ement  area  exceed  the 
needs  of  the  fluid  milk  plants  in  Federal 
Order  79  and  that  these  available 
supplies  have  replaced  milk  shipped  to 
distributing  plants  by  Beatrice.  Beatrice 
states  that  if  the  pool  supply  shipping 
percentages  remain  unchanged,  the  milk 
of  dairymen  who  historically  have 
supplied  the  Iowa  market  will  not  be 
able  to  continue  to  be  pooled  under  the 
Federal  Order,  and  Beatrice  will  be 
forced  to  move  milk  uneconomically. 

In  view  of  the  current  supply  and 
demand  relationship,  it  may  be 
necessary  to  decrease  the  shipping 
percentage  requirements  for  pool  supply 
plants  as  proposed  to  provide  for  the 


efficient  and  economic  marketing  of 
milk  during  the  months  of  April  through 
August  1999. 

List  of  Subjects  in  7  CFR  Part  1079 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Part 
1079  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
Dated:  April  14. 1999. 
Richard  M.  McKee, 

Deputy  Administrator.  Dairy  Programs. 
(FR  Doc.  99-9850  Filed  4-1&-99;  8:45  am] 

BILUNG  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1205 


[CN-99-002] 

1999  Proposed  Amendment  to  Cotton 
Board  Rules  and  Regulations 
Adjusting  Supplemental  Assessment 
on  Imports 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  is  proposing  to  amend 
the  Cotton  Board  Rules  and  Regulations 
by  lowering  the  value  assigned  to 
imported  cotton  for  the  purpose  of 
calculating  supplemental  assessments 
collected  for  use  by  the  Cotton  Research 
and  Promotion  Program.  This 
adjustment  is  required  by  this  regulation 
on  an  annual  basis  to  ensure  that  the 
assessments  collected  on  imported 
cotton  and  the  cotton  content  of 
imported  products  remain  similar  to 
those  paid  on  domestically  produced 
cotton. 

DATES:  Comments  must  be  received  on 
or  before  May  19, 1999. 
ADDRESSES:  Comments  may  be  mailed  to 
USDA,  AMS  Cotton  Program,  STOP 
0224, 1400  Independence  Avenue,  SW, 
Washington,  DC  20250-0224.  All 
comments  received  will  be  available  for 
public  inspection  at  this  address  during 
the  hours  8:00  a.m.  to  4:00  p.m.  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Whitney  Rick,  (202)  720-2259. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  "not  significant"  for 
purposes  of  Executive  Order  12866,  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 


Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12988.  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  proposed 
rule  would  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Cotton  Research  and  Promotion 
Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coiut.  Under 
Section  12  of  the  Act.  any  person 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  plan,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  person  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary's  ruling,  provided  a  complaint 
is  filed  within  20  days  from  the  date  of 
the  entry  of  ruling. 

Regulatory  Flexibility  Act 

Piirsuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  AMS  has  considered 
the  economic  impact  of  this  action  on   - 
small  entities  and  has  determined  that 
its  implementation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

There  are  an  estimated  16,000 
importers  who  are  presently  subject  to 
rules  and  regulations  issued  pursuant  to 
the  Cotton  Research  and  Promotion 
Order.  This  proposed  rule  would  affect 
importers  of  cotton  and  cotton- 
containing  products.  The  majority  of 
these  importers  are  small  businesses 
under  the  criteria  established  by  the 
Small  Business  Administration.  This 
proposed  rule  would  lower  the 
assessments  paid  by  the  importers, 
imder  the  Cotton  Research  and 
Promotion  Order.  Even  though  the 
assessment  would  be  lowered,  the 
decrease  is  small  and  will  not 
significantly  affect  small  businesses. 

The  ciurent  assessment  on  impcHled 
cotton  is  $0.011850  per  kilogram  of 
imported  cotton.  The  proposed 
assessment  is  $0.011397,  a  decrease  of 
$0.000453  or  a  3.8  percent  decrease 
from  the  current  assessment.  From 
January  throughJDecember  1998 
approximately  $20.9  million  was 
collected  at  the  $0.011850  per  kilogram 
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rate.  Should  the  volume  of  cotton 
products  imported  into  the  U.S.  remain 
at  the  same  level  in  1999,  one  could 
expect  the  decreased  assessment  to 
generate  $20.1  million  or  a  3.8  percent 
decrease  from  1998. 

Paperwork  Reduction 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  (PRA)  (44  U.S.C.  3501  et  seq.)  the 
information  collection  requirements 
contained  in^e  regulation  to  be 
amended  have  been  previously 
approved  by  OMB  and  were  assigned 
control  number  0581-0093. 

Background 

The  Cotton  Research  and  Promotion 
Act  Amendments  of  1990  enacted  by 
Congress  under  Subtitle  G  of  Title  XIX 
of  the  Food,  Agricultiire,  Conservation 
and  Trade  Act  of  1990  on  November  28. 

1990,  contained  two  provisions  that 
authorized  changes  in  the  funding 
procedures  for  the  Cotton  Research  and 
Promotion  Program. 

These  provisions  are:  (1)  the 
assessment  of  imported  cotton  and 
cotton  products;  and  (2)  termination  of 
the  right  of  cotton  producers  to  demand 
a  refund  of  assessments. 

An  amended  Cotton  Research  and 
Promotion  Order  was  approved  by 
producers  and  importers  voting  in  a 
referendimi  held  July  17-26,  1991  and 
the  amended  Order  was  published  in 
the  Federal  Register  on  December  10, 

1991,  (56  PR  64470).  Proposed  rules 
implementing  the  amended  Order  were 
published  in  the  Federal  Register  on 
December  17. 1991,  (56  FR  65450). 
Implementing  rules  were  published  on 
July  1  and  2, 1992.  (57  FR  29181}  and 
(57  FR  29431),  respectively. 

This  proposed  rule  would  decrease 
the  value  assigned  to  imported  cotton  in 
the  Cotton  Board  Rules  and  Regulations 
(7  CFR  1205.510(b)(2)).  This  value  is 
used  to  calculate  supplemental 
assessments  on  imported  cotton  and  the 
cotton  content  of  imported  products. 
Supplemental  assessments  are  the 
second  part  of  a  two-part  assessment. 
The  first  part  of  the  assessment  is  levied 
on  the  weight  of  cotton  produced  or 
imported  at  a  rate  of  $1  per  bale  of 
cotton  which  is  equivalent  to  500 


poimds  or  $1  per  226.8  kilograms  of 
cotton. 

Supplemental  assessments  are  levied 
at  a  rate  of  five-tenths  of  one  percent  of 
the  value  of  domestically  produced 
cotton,  imported  cotton,  and  the  cotton 
content  of  imported  products.  The 
agency  has  adopted  die  practice  of 
assigning  the  calendar  year  weighted 
average  price  received  by  U.S.  farmers 
for  Upland  cotton  to  represent  the  value 
of  imported  cotton.  This  is  done  so  that 
the  assessment  on  domestically 
produced  cotton  and  the  assessment  on 
imported  cotton  and  the  cotton  contend 
of  imported  products  remain  similar. 
The  soiuce  for  the  average  price  statistic 
is  "Agricultural  Prices",  a  publication  of 
the  National  Agricultiwal  Statistics 
Service  (NASS)  of  the  Department  of 
Agricultiu^.  Use  of  the  weighted  average 
price  figure  in  the  calculation  of 
supplemental  assessments  on  imported 
cotton  and  the  cotton  content  of 
imported  products  yields  an  assessment 
that  approximates  assessments  paid  on 
domestically  produced  cotton  in  the 
prior  calendar  year. 

The  current  value  of  imported  cotton 
as  published  in  the  Federal  Register  (63 
FR  27818)  on  May  21,  1998.  for  the 
purpose  of  calculating  supplemental 
assessments  on  imported  cotton  is 
$1.4881  per  kilogram.  This  number  was 
calculated  using  the  annual  weighted 
average  price  received  by  farmers  for 
Upland  cotton  during  the  calendar  year 
1997  which  was  $0,675  per  pound  and 
multiplying  by  the  conversation  factor 
2.2046.  Using  the  Average  Weighted 
Price  Received  by  U.S.  farmers  for 
Upland  cotton  for  the  calendar  year 
1998.  which  is  $0,634  per  poimd,  the 
new  value  of  imported  cotton  is  $1.3977 
per  kilogram.  The  amended  value  is 
$0.0904  per  kilogram  less  than  the 
previous  value. 

An  example  of  the  complete 
assessment  formula  and  how  the  various 
figures  are  obtained  is  as  follows: 

One  bale  is  equal  to  500  pounds. 

One  kilogram  equals  2.2046  pounds. 

One  pound  equals  0.453597 
kilograms. 

One  Dollar  Per  Bale  Assessment 
Converted  to  Kilograms 

A  500  pound  bale  equals  226.8  kg. 
(500X.453597). 


$1  per  bale  assessment  equals 
$0.002000  per  pound  (l-i-500)  or 
$0.004409  per  kg.  (1-^226.8) 

Supplemental  Assessment  of'/io  of  One 
Percent  of  the  Value  of  the  Cotton 
Converted  to  Kilograms 

The  1998  calendar  year  weigthed 
average  price  received  by  producers  for 
Upland  cotton  is  $0,634  per  pound  or 
$1.3977  per  kg.  (0.634x2.2046)=1.3977. 

Five  tenths  of  one  percent  of  the 
average  price  in  kg.  equals  $0.006988 
perkg.  (1.3977X.005). 

Total  Assessment 

The  total  assessment  per  kilogram  of 
raw  cotton  in  obtained  by  adding  the  $1 
per  bale  equivalent  assessment  of 
$0.004409  per  kg.  and  the  supplemental 
assessment  $0.006988  per  kg.  which 
equals  $0.011397  per  kg. 

The  current  assessment  on  imported 
cotton  is  $0.011850  per  kilogram  of 
imported  cotton.  The  proposed 
assessment  is  $0.011397.  a  decrease  of 
$0.000453  per  kilogram.  This  decrease 
reflects  the  decrease  in  the  Average 
Weighted  Price  of  Upland  Cotton 
Received  by  U.S.  Farmers  during  the 
period  January  through  December  1998. 

Since  the  value  of  cotton  is  the  basis 
of  the  supplemental  assessment 
calculation  and  the  figures  shown  in  the 
right  hand  column  of  the  Import 
Assessment  Table  1205.510(b)(3)  are  a 
result  of  such  a  calculation,  the  figiu^s 
in  this  table  have  been  revised.  These 
figures  indicate  the  total  assessment  per 
kilogram  due  for  each  Harmonized 
Tariff  Schedule  (HTS)  number  subject  to 
assessment. 

One  HTS  niunber  subject  to 
assessment  pursuant  to  this  regulation 
and  found  in  the  assessment  tahle  has 
been  changed.  In  order  to  maintain 
consistency  between  the  HTS  and  the 
assessment  table,  the  changes  to  this  one 
number  have  been  incorporated  into  the 
assessment  table.  The  last  two  digits  of 
this  number  were  changed  to  provide 
for  statistical  reporting  purposes  and 
involve  no  physical  change  to  the 
products  they  represent.  Therefore,  the 
assessment  rate  is  not  affected  by  the 
change.  The  assessment  rate  for  the  one 
number  has  been  applied  to  each  of  the 
new  replacement  niunbers  in  the 
assessment  table.  The  following  table 
represents  the  changes: 


Old  number 

New  numt)er 

Conversion 
factor 

Assessment 
cents/kg. 

6302100010 „ 

6302100005 
6302100008 
6302100015 

1.1689 
1.1689 
1.1689 

1.3322 
1.332? 
1.3322 

19074  Federal  Register /Vol.  64.  No.  74 /Monday,  April  19,  1999 /Proposed  Rules 


A  thirty  day  period  is  provided  to 
comment  on  the  changes  to  the  Cotton 
Board  Rules  and  Regulations  proposed 
herein.  This  period  is  deemed 
appropriate  because  this  proposal 
would  lower  the  assessments  paid  by 
importers  under  the  Cotton  Research 
and  Promotion  Order.  Accordingly,  the 
change  proposed  in  this  rule,  if  adopted, 
should  be  implemented  as  soon  as 
possible. 

List  of  Subjects  in  7  CFR  Part  1205 

Advertising,  Agricultural  research. 
Cotton,  Marketing  agreements, 


5201000500 
5201001200 
5201001400 
5201001800 
5201002200 
5201002400 


5201002800  .. 

5201003400  .. 

5201003800  .. 

5204110000  .. 

5204200000  .. 

5205111000  .. 

5205112000  .. 

5205121000  .. 

5205122000  .. 

5205131000  .. 

5205132000  .. 

5205141000  .. 

5205210020  .. 

5205210090  .. 

5205220020  ., 

5205220090  .. 

5205230020  ., 

5205230090  ., 

5205240020  ., 

5205240090  .. 

5205310000  . 

5205320000  . 

5205330000  . 

5205340000  . 

5205410020  . 

5205410090  . 

5205420020  . 
5205420090  . 
5205440020  . 
5205440090  . 
5206120000  . 
5206130000  . 
5206140000  , 
5206220000  , 
5205230000  , 
5206240000  , 
5206310000 
5207100000 
5207900000 
5208112020 
5208112040 
5208112090 
5208114020 
5208114060 
5208114090 


Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1205  is  proposed 
to  be  amended  as  follows: 

PART  1205— COTTON  RESEARCH 
AND  PROMOTION 

1.  The  authority  citation  for  part  1205 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2101-2118. 

2.  In  §  1205.510,  paragraph  (b)(2)  and 
the  table  in  paragraph  {b)(3)(ii)  are 
revised  to  read  as  follows: 

Import  Assessment  Table 

[Raw  Cotton  Fiber] 


S 1 205.51 0    Levy  of  assessments. 

***** 

(b)*  *  * 

(2)  The  12-month  average  of  monthly 
weighted  average  prices  received  by 
U.S.  farmers  will  be  calculated 
annually.  Such  weighted  average  will  be 
used  as  the  value  of  imported  cotton  for 
the  purpose  of  levying  the  supplemental 
assessment  on  imported  cotton  and  will 
be  expressed  in  kilograms.  The  value  of 
imported  cotton  for  the  purpose  of 
levying  this  supplemental  assessment  is 
$1.3977  per  kilogram.  .^ 

(3)  *  *  * 
(ii)*  *  * 


HTS  No. 


Conventional 
factors 


0 

0 

0 

0 

0 

0 

0 

0 

0 

t.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

1.1111 

0.5556 

0.5556 

0.5556 

0.5556 

0.5556 

0.5556 

0.5556 

1.1111 

0.5556 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 

1.1455 


Cents/kg. 


1.1397 

1.1397 

1.1397 

1.1397 

1.1397 

1.1397 

1.1397 

1.1397 

1.1397 

1.2663 

1.2663 

1.2663 

1.2663 

1.2663 

1.2663 

1.2663 

1 .2663 

1.2663 

1.2663 

1.2663 

1.2663 

1.2663 

1.2663 

1.2663 

1.2663 

1.2663 

1.2663 

1.2663 

1.2663 

1.2663 

1.2663 

1.2663 

1.2663 

1.2663 

1.2663 

1.2663 

0.6332 

0.6332 

0.6332 

0.6332 

0.6332 

0.6332 

0.6332 

1.2663 

0.6332 

1.3055 

1 .3055 

1.3055 

1.3055 

1.3055 

1.3055 


52081 1809C 
52081 2402C 
52081 2404C 
52081 2409C 
52081 2602C 
52081 2604C 
52081 2606C 
52081 2609C 
52081 2802C 
5208128090 
5208130000 
5208192020 
5208192090 
5208194020 
5208194090 
5208196020 
5208196090 
5208224040 
5208224090 
5208226020 
5208226060 
5208228020 
5208230000 
5208292020 
5208292090 
5208294090 
5208296090 
5208298020 
5208312000 
5208321000 
5208323020 
5208323040 
5208323090 
5208324020 
5208324040 
5208325020 
5208330000 
5208392020 
5208392090 
5208394090 
5208396090 
5208398020 
5208412000 
5208416000 
5208418000 
5208421000 
5208423000 
5208424000 
5208425000 
5208430000 
5208492000 
5208494020 
5208494090 
5208496010 
5208496090 
5208498090 
5208512000 
5208516060 
5208518090 
5208523020 
5208523045 
5208523090 
5208524020 
5208524045 
i5208524065 
5208525020 
5208530000 
5208592025 
5208592095 
5208594090 


monthly 
jdby 

ge  will  be 
lotton  for 
jlemental 
and  will 
value  of 
e  of 
ssment  is 
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;ents/kg. 

1.1397 
1.1397 
1.1397 
1.1397 
1.1397 
1.1397 
1  1397 
1.1397 
1.1397 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
1.2663 
0.6332 
■   0.6332 
0.6332 
0.6332 
0.6332 
0.6332 
0.6332 
1.2663 
0.6332 
1.3055 
1 .3055 
1.3055 
1.3055 
1.3055 
1.3055 


5208118090 
5208124020 
5208124040 
5208124090 
5208126020 
5208126040 
5208126060 
5208126090 
5208128020 
5208128090 
5208130000 
5208192020 
5208192090 
5208194020 
5208194090 
5208196020 
5208196090 
5208224040 
5208224090 
5208226020 
5208226060 
5208228020 
5208230000 
5208292020 
5208292090 
5208294090 
5208296090 
5208298020 
5208312000 
5208321000 
5208323020 
5208323040 
5208323090 
5208324020 
5208324040 
5208325020  . 
5208330000  . 
5208392020  . 
5208392090  . 
5208394090  . 
5208396090  . 
5208398020  . 
5208412000  , 
5208416000  , 
5208418000  . 
5208421000  . 
5208423000  . 
5208424000  . 
5208425000  . 
5208430000  . 
5208492000  . 
5208494020  . 
5208494090  . 
5208496010  . 
5208496090  . 
5208498090  . 
5208512000  . 
5208516060  . 
5208518090  . 
5208523020  . 
5208523045  . 
5208523090  . 
5208524020  . 
5208524045  . 
5208524065  . 
5208525020  . 
5208530000  . 
5208592025  . 
5208592095  . 
5208594090  . 


Import  Assessment  Table— Continued 

[Raw  Cotton  Fiber] 


HTSNo. 


Conventional 
factors 


Cents/kg. 


1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3065 

1.1455 

1J055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3056 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 
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5208596090  ... 

5209110020  ... 

5209110035  ... 

5209110090  ... 

5209120020  ... 

5209120040  ... 

5209190020  ... 

5209190040  ... 

5209190060  ... 

5209190090  ... 

5209210090  ... 

5209220020  ... 

5209220040  ... 

5209290040  ... 

5209290090  ... 

5209313000  ... 

5209316020  ... 

5209316035  ... 

5209316050  ... 

5209316090  ... 

5209320020  .. 

5209320040  .. 

5209390020  .. 

5209390040  .. 

5209390060  .. 

5209390080  .. 

5209390090  .. 

5209413000  .. 

5209416020  .. 

5209416040  .. 

5209420020  .. 

5209420040  .. 

5209430030  .. 

5209430050  .. 

5209490020  .. 

5209490090  .. 

5209516035  .. 

5209516050  .. 

5209520020  .. 

5209590025  ., 

5209590040  .. 

5209590090  .. 

5210114020  ., 

5210114040  ., 

5210116020  . 

5210116040  . 

5210116060  . 

5210118020  . 

5210120000  . 

5210192090  . 

5210214040  . 

5210216020  . 

5210216060  . 

5210218020  . 

5210314020  . 

5210314040  . 

5210316020  . 

5210318020  . 

5210414000  . 

5210416000  . 

5210418000  . 

5210498090  , 

5210514040 

5210516020 

5210516040 

5210516060 

5211110090 

5211120020 

5211190020 

5211190060 


Import  Assessment  Table— Continued 

(Raw  Cotton  Fiber] 


HTS  No. 


Conventional 
factors 


1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 
1.1455 


Cents/kg. 


1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 


1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1 .0309 

1.1749 

1.0309 

1.1749 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1:1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 
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ents/kg. 

1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.1749 
1.1749 
1.3055 
.    1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
1.3055 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 
0.7833 


Import  Assessment  Table— Continued 

[Raw  Cotton  Fiber] 


HTS  No. 


5211210025 

5211210035 

5211210050 

5211290090 

5211320020 

5211390040 

5211390060 

5211490020 

5211490090 

5211590025 

5212146090 

5212156020 

5212216090 

5509530030 

5509530060 

5513110020 

5513110040 

5513110060 

5513110090 

5513120000 

5513130020 

5513210020 

5513310000 

5514120020 

5516420060 

5516910060 

5516930090 

5601210010 

5601210090 

5601300000 

5602109090 

5602290000 

5602906000 

5604900000 

5607902000 

5608901000 

5608902300 

5609001000 

5609004000 

5701104000 

5701109000 

5701901010 

5702109020 

5702312000 

5702411000 

5702412000 

5702421000 

5702913000 

5702991010 

5702991090 

5703900000 

5801210000 

5801230000 

5801250010 

5801250020 

5801260020 

5802190000 

5802300030 

5804291000 

5806200010 

5806200090 

5806310000 

5806400000 

5808107000 

5808900010 

5811002000 

6001106000 

6001210000 

6001220000 

6001910010 


Conventional 
factors 


Cents/kg. 


0.6873 

0.7833 

0.4165 

0.4747 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.6873 

0.7833 

0.9164 

1.0444 

0.9164 

1.0444 

0.9164 

1.0444 

0.5556 

0.6332 

0.5556 

0.6332 

0.4009 

0.4569 

0.4009 

0.4569 

0.4009 

0.4569 

0.4009 

0.4569 

0.4009 

1      0.4569 

0.4009 

1      0.4569 

0.4009 

0.4569 

0.4009 

0.4569 

0.4009 

0.4569 

0.4009 

0.4569 

0.4009 

0.4569 

0.4009 

0.4569 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

0.5727 

0.6527 

1.1455 

1.3055 

0.526 

0.5995 

0.5556 

0.6332 

0.8889 

1.0131 

1.1111 

1.2663 

1.1111 

1.2663 

1.1111 

1.2663 

0.5556 

0.6332 

0.055f 

0.0634 

0.1111 

0.1266 

1.0444 

1.1903 

1.1 

1.2537 

0.0778 

0.0887 

0.0722 

0.0823 

0.0778 

0.0887 

0.0778 

0.0887 

0.0889 

0.1013 

1.1111 

1.2663 

1.1111 

1.2663 

0.4489 

0.5116 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

1.1455 

1.3055 

0.5727 

0.6527 

1.1455 

1.3055 

0.3534 

0.4028 

0.3534 

0.4028 

1.1455 

1.3055 

0.4296 

0.4896 

0.5727 

0.6527 

0.5727 

0.6527 

1.1455 

1.3055 

1.1455 

1.3055 

0.8591 

0.9791 

0.2864 

0.3264 

0.8591 

0.9791 
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6001910020  ... 

6001920020  ... 

6001920030  ... 

6001920040  ... 

6002203000  ... 

6002206000  ... 

6002420000  ... 

6002430010  ... 

6002430080  ... 

6002921000  ... 

6002930040  ... 

6002930080  ... 

6101200010  ... 

6101200020  ... 

6102200010  ... 

6102200020  ... 

6103421020  ... 

6103421040  ... 

6103421050  ... 

6103421070  ... 

6103431520  ... 

6103431540  .. 

6103431550  .. 

6103431570  .. 

6104220040  .. 

6104220060  .. 

6104320000  .. 

6104420010  .. 

6104420020  .. 

6104520010  .. 

6104520020  .. 

6104622006  .. 

6104622011  .. 

6104622016  .. 

6104622021  .. 

6104622026  .. 

6104622028  .. 

6104622030  .. 

6104622060  .. 

6104632006  .. 

6104632011  .. 

6104632026  .. 

6104632028  ., 

6104632030  . 
6104632060  . 
6104692030  . 
6105100010  . 
6105100020  . 
6105100030  . 
6105202010  . 
6105202030  . 
6106100010  . 
6106100020  . 
6106100030  . 
6106202010  . 
6106202030  . 
6107110010  . 
6107110020  . 
6107120010  . 
6107210010  . 
6107220015  , 
6107220025 
6107910040 
6108210010 
6108210020 
6108310010 
6108310020 
6108320010 
6108320015 
6108320025 


IMPORT  ASSESSMENT  TABLE— Continued 

(Raw  Cotton  Fiber] 


HTSNo. 


Conventional 
factors 


0.8591 
0.2864 
0.2864 
0.2864 
0.8681 
0.2894 
0.8681 
0.2894 
0.2894 
1.1574 
0.1157 
0.1157 
1.0094 
1.0094 
1.0094 
1.0094 
0.8806 
0.8806 
0.8806 
0.8806 
0.2516 
0.2516 
0.2516 
0.2516 
0.9002 
0.9002 
0.9207 
0.9002 
0.9002 
0.9312 
0.9312 
'  0.8806 
0.8806 
0.8806 
0.8806 
0.8806 
0.8806 
0.8806 
0.8806 
0.3774 
0.3774 
0.3774 
0.3774 
0.3774 
0.3774 
0.3858 
0.985 
0.985 
0.985 
0.3078 
0.3078 
0.985 
0.985 
0.985 
0.3078 
0.3078 
1.1322 
1.1322 
0.5032 
0.8806 
0.3774 
0.3774 
1.2581 
1.2445 
1.2445 
1.1201 
1.1201 
0.2489 
0.2489 
0.2489 


Cents/kg. 


0.9791 

0.3264 

0.3264 

0.3264 

0.9894 

0.3298 

0.9894 

0.3298 

0.3298 

1.3191 

0.1319 

0.1319 

1.1504 

1.1504 

1.1504 

1.1504 

1.0036 

1.0036 

1.0036 

1.0036 

0.2867 

0.2867 

0.2867 

0.2867 

1.026 

1.026 

1.0493 

1.026 

1.026 

1.0613 

1.0613 

1.0036 

1.0036 

1.0036 

1.0036 

1.0036 

1.0036 

1.0036 

1.0036 

0.4301 

0.4301 

0.4301 

0.4301 

0.4301 

0.4301 

0.4397 

1.1226 

1.1226 

1.1226 

0.3508 

0.3508 

1.1226 

1.1226 

1.1226 

0.3508 

0.3508 

1.2904 

1.2904 

0.5735 

1.0036 

0.4301 

0.4301 

1.4339 

1.4184 

1.4184 

1.2766 

1.2766 

02837 

0.2837 

0.2837 
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Import  Assessment  Table— Continued 

(Raw  Cotton  Fit)er] 


HTSNo. 

Conventional 
factors 

Cents/kg. 

6108910005  

1.2445 

1.2445 

1.2445 

1.2445 

0.2489 

0.9956 

0.995o 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.9956 

0.3111 

0.3111 

0.3111 

0.3111 

0.3111 

0.3111 

0.3111 

1.1837 

1.1837 

1.1837 

1.1837 

1.1837 

1.1837 

1.1837 

1.1574 

1.1574 

1.1574 

1.1574 

0.263 

0.263 

0.3946 

0.263 

0.263 

1.2581 

1.2581 

1.0064 

1.0064 

1.0064 

1.0064 

1.0064 

1.0064 

0.2516 

0.2516 

0.7548 

0.2516 

0.2516 

0.2516 

0.2516 

0.2516 

1.1322 

0.9435 

0.9002 

0.9002 

0.9002 

1.286 

0.9002 

0.9002 

0.9002 

0.9002 

0.2572 

0.2572 

1  4184 

6108910015  

1  4184 

6108910025 

1.4184 

6108910030  

1  4184 

6108920030 

0.2837 

6109100005 ....» 

1  1347 

6109100007  ; 

1.1347 

6109100009 

1  1347 

6109100012 „ „ 

6109100014  : 

1.1347 
1.1347 

6109100018  

1.1347 

6109100023  

1  1347 

6109100027  

1  1347 

1.1347 

6109100040 

1.1347 

6109100045 '. 

1  1347 

6109100060 

1  1347 

6109100065  

1  1347 

6109100070 

1  1347 

6109901007  

0.3546 

6109901009 

0.3546 

6109901049  : 

0.3546 

6109901050  >.. 

0.3546 

6109901060  

0.3546 

6109901065  

03546 

6109901090 

0.3546 

6110202005 ™ 

1.3491 

6110202010 _ 

1.3491 

6110202015  

1.3491 

6110202020 

1.3491 

6110202025  „ 

1.3491 

6110202030 

1.3491 

6110202035 

1.3491 

6110202040  

1.3191 

6110202045  

1.3191 

6110202065 _ .'. 

1.3191 

6110202075 

1.3191 

6110909022  

02997 

0.2997 

6110909030 ...: 

0.4497 

0.2997 

6110909042 ; „ 

0.2997 

6111201000  ...: ., : 

1.4339 

6111202000  

1.4339 

6111203000 

1.147 

6111205000  

1.147 

6111206010 

1.147 

6111206020 „ ..„ 

1.147 
1.147 

6111206040  „ ....„ 

1.147 

6111305020  „ ,..;........ _.. 

6111305040 „ „ 

0.2867 
0.2867 

0.8602 

6112120010 «... 

0.2867 

6112120030 

0.2867 

6112120040 , 

0.2867 

6112120050  ;.- 

0.2867 

6112120060 

0.2867 

1.2904 

6112490010 

1.0753 

6114200005  

1.026 

6114P00010  ..;...........w..»M.; ...  .  .,, 

1.026 

6114200015  .....«„™,.„.1....;.!..!.„; - 

1.026 

6114200020 — 

1.4657 

6114200040  

1.026 

6114200046 

1.026 

6114200052 .-. 

1.026 

6114200060  

1.026 

6114301010  

0.2931 

6114301020 

0.2931 
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6114303030  .. 

6115198010  ... 

6115929000  ... 

6115936020  ... 

6116101300  ... 

6116101720  ... 

6116926420  ... 

6116926430  ... 

6116926440  ... 

6116928800  ... 

6117809510  ... 

6117809540  ... 

6201121000  ... 

6201122010  ... 

6201122050  ... 

6201122060  ... 

6201134030  ... 

6201921000  ... 

6201921500  ... 

6201922010  ... 

6201922021  ... 

6201922031  .. 

6201922041  .. 

6201922051  .. 

6201922061  .. 

6201931000  .. 

6201933511  .. 

6201933521  .. 

6201999060  .. 

6202121000  .. 

6202122010  .. 

6202122025  .. 

6202122050  .. 

6202122060  .. 

6202134005  .. 

6202134020  .. 

6202921000  .. 

6202921500  .. 

6202922026  .. 

6202922061  .. 

6202922071  .. 

6202931000  .. 

6202935011  .. 

6202935021  ., 

6203122010  . 

6203221000  . 

6203322010  . 

6203322040  . 

6203332010  . 

6203392010  . 

6203399060  . 

6203422010  . 

6203422025  . 

6203422050  . 

6203422090  . 

6203424005  . 

6203424010  . 

6203424015  . 

6203424020  . 

6203424025  . 

6203424030  . 

6203424035 

6203424040 

6203424045 

6203424050 

6203424055 

6203424060 

6203431500 

6203434010 

6203434020 


IMTORT  ASSESSMENT  TABLE— Continued 
[Raw  Cotton  Fiber] 


HTSNo. 


Conventional 
factors 


Cents/kg. 


0.2572 

.    02931 

1.0417 

1.1872 

1.0417 

1.1872 

0.2315 

0.2638 

0.3655 

0.4166 

0.8528 

0.9719 

1.0965 

1.2497 

1.2183 

1.3885 

1.0965 

1.2497 

1.0965 

1.2497 

0.9747 

1.1109 

0.3655 

0.4166 

0.948 

1.0804 

0.8953 

1.0204 

0.6847 

0.7804 

0.6847 

0.7804 

0.2633 

0.3001 

0.9267 

1.0562 

1.1583 

1.3201 

1.0296 

1.1734 

1.2871 

1.4669 

1.2871 

1.4669 

1.2871 

1.4669 

1.0296 

1.1734 

1.0296 

1.1734 

0.3089 

0.3521 

0.2574 

0.2934 

0.2574 

0.2934 

0.2574 

0.2934 

0.9372 

1.0681 

1.1064 

1.261 

1.3017 

1.4835 

0.8461 

0.9643 

0.8461 

0.9643 

0.2664 

0.3036 

0.333 

0.3795 

1.0413 

1.1868 

1.0413 

1.1868 

1.3017 

1.4835 

1.0413 

1.1868 

1.0413 

1.1868 

0.3124 

0.356 

0.2603 

0.2967 

0.2603 

0.2967 

0.1302 

0.1484 

1.3017 

1.4835 

1.2366 

1.4094 

1.2366 

1.4094 

0.1302 

0.1484 

1.1715 

1.3352 

0.2603 

0.2967 

0.9961 

1.1353 

0.9961 

1.1353 

0.9961 

1.1353 

0.9961 

1.1353 

1.2451 

1.419 

1.2451 

1.419 

0.9961 

1.1353 

1.2451 

1.419 

1.2451 

1.419 

1.2451 

1.419 

1.2451 

1.419 

0.9961 

1.1353 

0.9961 

1.1353 

0.9238 

1.0529 

0.9238 

1.0529 

0.9238 

1.0529 

0.1245 

0.1419 

0.1232 

0.1404 

0.1232 

0.1404 
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Import  Assessment  Table— Continued 

[Raw  Cotton  Fiber] 


6203434030 
6203434040 
6203498045 
6204132010 
6204192000 
6204198090 
6204221000 
6204223030 
6204223040 
6204223050 
6204223060 
6204223065 
6204292040 
6204322010 
6204322030 
6204322040 
6204423010 
6204423030 
6204423040 
6204423050 
6204423060 
6204522010 
6204522030 
6204522040 
6204522070 
6204522080 
6204533010 
6204594060 
6204622010 
6204622025  , 
6204622050 
6204624005  . 
6204624010  . 
6204624020  . 
6204624025  . 
6204624030  . 
6204624035  . 
6204624040  . 
6204624045  . 
6204624050  . 
6204624055  . 
6204624060  . 
6204624065  . 
6204633510  . 
6204633530  . 
6204633532  . 
6204633540  . 
6204692510  . 
6204692540  . 
6204699044  . 
6204699046  . 
6204699050  . 
6205202015  . 
6205202020  . 
6205202025  . 
6205202030  . 
6205202035  . 
6205202046  . 
6205202050  . 
6205202060  . 
6205202065  . 
6205202070  . 
6205202075  . 
6205302010  . 
6205302030  . 
6205302040  . 
6205302050  . 
6205302070  . 
6205302080  ., 
6206100040  . 


HTSNo. 


Ck>nventional 
factors 


0.1232 

0.1232 

0.249 

0.1302 

0.1302 

0.2603 

1.3017 

1.0413 

1.0413 

1.0413 

1.0413 

1.0413 

0.3254 

1.2366 

1.0413 

1.0413 

1.2728 

0.9546 

0.9546 

0.9546 

0.9546 

1.2654 

1.2654 

1.2654 

1.0656 

1.0656 

0.2664 

0.2664 

0.9961 

0.9961 

0.9961 

1.2451 

1.2451 

0.9961 

1.2451 

1.2451 

1.2451 

1.2451 

a9961 

0.9961 

0.9854 

0.9854 

0.9854 

0.2546 

0.2546 

0.2437 

0.2437 

0.249 

0.2437 

0.249 

0.249 

0.249 

0.9961 

0.9961 

0.9961 

0.9961 

1.1206 

0.9961 

0.9961 

0.9961 

0.9961 

0.9961 

0.9961 

0.3113 

0.3113 

0.3113 

0.3113 

0.3113 

0.3113 

0.1245 


Cents/kg. 


0.1404 

0.1404 

0.2838 

0.1484 

0.1484 

0.2967 

1.4835 

1.1868 

1.1868 

1.1868 

1.1868 

1.1868 

0.3709 

1.4084 

1.1« 

IK 

1.4506 

1.088 

1.088 

1.088 

1.088 

1.4422 

1.4422 

1.4422 

1.2145 

1.2145 

0.3036 

0.3036 

1.1353 

1.1353 

1.1353 

1.419 

1.419 

1.1353 

1.419 

1.419 

1.419 

1.419 

1.1353 

1.1353 

1.1231 

1.1231 

1.1231 

0.2902 

0.2902 

0.2777 

0.2777 

0.2838 

0.2777 

0.2838 

0.2838 

0.2838 

1.1353 

1.1353 

1.1353 

1.1353 

15771 

1.1353 

1.1353 

1.1353 

1.1353 

1.1353 

1.1353 

0.3548 

0.3548 

0.3548 

0.3548 

0.3548 

0.3548 

0.1419 
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Import  Assessment  Table— Continued 

[Raw  Cotton  Fiber] 


6206303010  ... 
6206303020  ... 
6206303030  ... 
6206303040  ... 
6206303050  ... 
6206303060  ... 
6206403010  ... 
6206403030  ... 
6206900040  ... 
6207110000  ... 
6207199010  ... 
6207210010  ... 
6207210030  ... 
6207220000  ... 
6207911000  ... 
6207913010  ... 
6207913020  ... 
6208210010  ... 
6208210020  .. 
6208220000  .. 
6208911010  .. 
6208911020  .. 
6208913010  .. 
6209201000  .. 
6209203000  .. 
6209205030  .. 
6209205035  .. 
6209205040  .. 
6209205045  .. 
6209205050  .. 
6209303020  .. 
6209303040  .. 
6210109010  .. 
6210403000  .. 
6210405020  .. 

6211111010  .. 

6211111020  .. 

6211118010  .. 

6211118020  .. 

6211320007  ., 

6211320010  . 

6211320015  . 

6211320030  . 

6211320060  . 

6211320070  . 

6211330010  . 

6211330030  . 

6211330035  . 

6211330040  . 

6211420010  . 

6211420020  . 

6211420025  . 

6211420060  . 

6211420070  . 

6211430010  . 

6211430030  . 

6211430040  . 

6211430050  . 

6211430060  . 

6211430066 

6212105020 

6212109010 

6212109020 

6212200020 

6212900030 

6213201000 
6213202000 
6213901000 
6214900010 
6216000800 


HTS  No. 


Conventional 
factors 


0.9961 

0.9961 

0.9961 

0.9961 

0.9961 

0.9961 

0.3113 

0.3113 

0.249 

1.0852 

0.3617 

1.1085 

1.1085 

0.3695 

1.1455 

1.1455 

1.1455 

1.0583 

1.0583 

0.1245 

1.1455 

1.1455 

1.1455 

1.1577 

0.9749 

0.9749 

0.9749 

1.2186 

0.9749 

0.9749 

0.2463 

0.2463 

0.2291 

0.0391 

0.4556 

0.1273 

0.1273 

1.1455 

1.1455 

0.8461 

1.0413 

1.0413 

0.9763 

0.9763 

0.9763 

0.3254 

0.3905 

0.3905 

0.3905 

1.0413 

1.0413 

1.1715 

1.0413 

1.1715 

0.2603 

0.2603 

0.2603 

0.2603 

0.2603 

0.2603 

0.2412 

0.9646 

0.2412 

0.3014 

0.1929 

1.1809 

1.0628 

0.4724 

0.9043 

0.2351 


Cents/kg. 


1.1353 

1.1353 

1.1353 

1.1353 

1.1353 

1.1353 

0.3548 

0.3548 

0.2838 

1.2368 

0.4122 

1.2634 

1.2634 

0.4211 

1.3055 

1.3055 

1.3055 

1.2061 

1.2061 

0.1419 

1.3055 

1.3055 

1.3055 

1.3194 

1.1111 

1.1111 

1.1111 

1.3888 

1.1111 

1.1111 

0.2807 

0.2807 

0.2611 

0.0446 

0.5192 

0.1451 

0.1451 

1.3055 

1.3055 

0.9643 

1.1868 

1.1868 

1.1127 

1.1127 

1.1127 

0.3709 

0.4451 

0.4451 

0.4451 

1.1868 

1.1868 

1 .3352 

1.1868 

1.3352 

0.2967 

0.2967 

0.2967 

0.2967 

0.2967 

0.2967 

0.2749 

1.0994 

0.2749 

0.3435 

0.2198 

1.3459 

1.2113 

0.5384 

1.0306 

0.2679 
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3nts/kg. 

1.1353 
1.1353 
1.1353 
1.1353 
1.1353 
1.1353 
0.3548 
0.3548 
0.2838 
1.2368 
0.4122 
1.2634 
1.2634 
0.4211 

:  1.3055 
1.3055 
1.3055 
1.2061 
1.2061 
0.1419 
1.3055 
1.3055 
1.3055 
1.3194 
1.1111 
1.1111 
1.1111 
1.3888 
1.1111 
1.1111 
0.2807 
0.2807 
0.2611 
0.0446 
0.5192 
0.1451 
0.1451 
1.3055 
1.3055 
0.9643 

.  1.1868 
1.1868 
1.1127 
1.1127 
1.1127 
0.3709 
0.4451 
0.4451 
0.4451 
1.1868 
1.1868 
1.3352 
1.1868 
1.3352 
0.2967 
0.2967 
0.2967 
0.2967 
0.2967 
0.2967 
0.2749 
1.0994 
0.2749 
0.3435 
0.2198 
1.3459 
1.2113 
0.5384 
1.0306 
0.2679 


Import  Assessment  Table— Continued 

[Raw  Cotton  Fiber] 


6216001720 

6216003800 

6216004100 

6217109510 

6217109530 

6301300010 

6301300020 

6302100005 

6302100008 

6302100015 

6302215010 

6302215020 

6302217010 

6302217020 

6302217050 

6302219010 

6302219020 

6302219050 

6302222010 

6302222020 

6302313010 

6302313050 

6302315050 

6302317010 

6302317020 

6302317040 

6302317050 

6302319010 

6302319040 

6302319050 

6302322020 

6302322040  . 

6302402010  . 

6302511000  . 

6302512000  , 

6302513000  . 

6302514000  . 

6302600010  . 

6302600020  . 

6302600030  . 

6302910005  . 

6302910015  . 

6302910025  . 

6302910035  . 

6302910045  . 

6302910050  . 

6302910060  . 

6303110000  . 

6303910000  . 

6304111000  . 

6304190500  . 

6304191000  . 

6304191500  . 

6304192000  . 

6304910020  . 

6304920000  . 

6505901540  . 

6505902060  . 

6505902545  . 


HTSNO. 


Conventional 
factors 


0.6752 

1.2058 

1.2058 

1.0182 

0.2546 

0.8766 

0.8766 

1.1689 

1.1689 

1.1689 

0.8182 

0.8182 

1.1689 

1.1689 

1.1689 

0.8182 

0.8182 

0.8182 

0.4091 

0.4091 

0.8182 

1.1689 

0.8182 

1.1689 

1.1689 

1.1689 

1.1689 

0.8182 

0.8182 

0.8182 

0.4091 

0.4091 

0.9935 

0.5844 

0.8766 

0.5844 

0.8182 

1.1689 

1.052 

1.052 

1.052 

1.1689 

1.052 

1.052 

1.052 

1.052 

1.052 

0.9448 

0.6429 

1.0629 

1.052 

1.1689 

0.4091 

0.4091 

0.9351 

0.9351 

1.181 

0.9935 

0.5844 


Cents/kg. 


0.7695 

1.3743 

1.3743 

1.1604 

0.2902 

0.9991 

0.9991 

1.3322 

1.3322 

1.3322 

0.9325 

0.9325 

1.3322 

1.3322 

1.3322 

0.9325 

0.9325 

0.9325 

0.4663 

0.4663 

0.9325 

1.3322 

0.9325 

1.3322 

1.3322 

1.3322 

1.3322 

0.9325 

0.9325 

0.9325 

0.4663 

0.4663 

1.1323 

0.666 

0.9991 

0.666 

0.9325 

1.3322 

1.199 

1.199 

1.199 

1.3322 

1.199 

1.199 

1.199 

1.199 

1.199 

1.0768 

0.7327 

1.2114 

1.199 

1.3322 

0.4663 

0.4663 

1.0657 

1.0657 

1.346 

1.1323 

0.666 
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Dated:  April  13, 1999. 
Enrique  E.  Figueroa. 

Administrator.  Agricultural  Marketing 

Service. 

[FR  Doc.  99-9634  Filed  4-16-99;  8:45  am] 

BiUING  CODE  3410-02-^ 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

7  CFR  Parts  1306  and  1309 

Over-Order  Price  Regulation 

agency:  Northeast  Dairy  Compact 

Commission. 

action:  Proposed  rule;  notice  of  hearing. 

summary:  The  Northeast  Dairy  Compact 
Commission  proposes  to  amend  the 
over-order  price  regulation  to  establish 
a  supply  management  program.  The 
proposed  program  is  an  assessment/ 
refund  plan  under  which  the 
Commission  would  withhold  up  to  the 
simi  of  three  million  dollars  per 
calendar  year,  at  die  rate  of  $250,000 
from  each  Compact  monthly  pool.  At 
the  end  of  the  Commission's  fiscal 
(calendar)  year,  the  Commission  would 
refund  the  withheld  funds  to  compact 
eligible  producers  who  had  either 
reduced  their  production  or  only 
increased  production  at  a  rate  of  one 
percent  or  less,  as  compared  to  the  prior 
calendar  year's  production.  All  eligible 
producers  would  receive  a  flat  rate 
refund  amount.  In  addition  to  the  flat 
rate  refund  amoimt,  eligible  producers 
who  decreased  production  would 
receive  a  refund  based  on  the 
hundredweight  of  milk  that  the  current 
year's  production  was  less  than  the 
prior  year's  production. 
DATES:  A  public  hearing  will  be  held  on 
May  5.  1999  to  commence  at  9:00  a.m. 
and  to  conclude  no  later  than  12:00  p.m. 
Sworn  and  notarized  written  testimony, 
comments  and  exhibits  may  be 
submitted  until  5:00  p.m.  on  May  19, 
1999. 

ADDRESSES:  The  public  hearing  will  be 
held  at  Wayfarer  Inn,  121  S.  River  Road, 
U.S.  Route  3,  Bedford,  New  Hampshire. 
Mail,  or  deliver,  sworn  and  notarized 
testimony,  comments  and  exhibits  to: 
Northeast  Dairy  Compact  Commission, 
34  Barre  Street,  Suite  2.  Montpelier. 
Vermont  05602. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Becker,  Executive  Director, 
Northeast  Dairy  Compact  Commission  at 
the  above  address  or  by  telephone  at 
(802)  229-1941,  or  by  facsimile  at  (802) 
229-2028. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

The  Northeast  Dairy  Compact 
Commission  ("Commission")  was 
established  under  authority  of  the 
Northeast  Interstate  Dairy  Compact 
("Compact").  The  Compact  was  enacted 
into  law  by  each  of  the  six  participating 
New  England  states  as  follows: 
Connecticut— Pub.  L.  93-320;  Maine- 
Pub.  L.  89-437,  as  amended,  Pub.  L.  93- 
274;  Massachusetts— Pub.  L.  93-370; 
New  Hampshire — Pub.  L.  93-336; 
Rhode  Island— Pub.  L.  93-106; 
Vermont— Pub.  L.  93-57.  In  accordance 
with  Article  I.  Section  10  of  the  United 
States  Constitution,  Congress  consented 
to  the  Compact  in  Pub.  L.  104-127 
(FAIR  Act),  Section  147,  codified  at  7 
U.S.C.  7256.  SubsequenUy,  the  United 
States  Secretary  of  Agriculture,  pursuant 
to  7  U.S.C.  7256(1),  authorized 
implementation  of  the  Compact. 

Pursuant  to  its  rulemaking  authority 
under  Article  V,  Section  11  of  the 
Compact,  the  Commission  concluded  an 
informal  rulemaking  process  and  voted 
to  adopt  a  compact  over-order  price 
regulation  on  May  30, 1997. '  The 
Commission  subsequentiy  amended  and 
extended  the  compact  over-order  price 
regulation.  -  In  1998.  the  Commission 
further  amended  specific  provisions  of 
the  over-order  price  regulation. '  The 
current  compact  over-order  price 
regulation  is  codified  at  7  CFR  Chapter 

XIII. 

On  November  27. 1998,  die 
Commission  issued  a  notice  of  proposed 
rulemaking  proceedings  on  several 
subjects  and  issues,  including  whether 
additional  supply  management  policies 
and  provisions  should  be  incorporated 
into  the  over-order  price  regulation.  ■* 
The  Commission  held  a  public  hearing 
to  receive  testimony  on  December  11. 
1998  in  Boxborough.  Massachusetts  and 
comments  were  received  until  5:00  p.m. 
on  December  31. 1998. 

On  January  13. 1999.  the  Commission 
held  its  deliberative  meeting,  pursuant 
to  7  CFR  1361.8.  to  consider  all  oral  and 
written  comments  received  at  the  public 
hearing  and  the  additional  comments 
received  by  the  Commission's  published 
comment  deadline  of  December  31, 
1998.  and  to  deliberate  and  act  on  the 
proposed  subjects  and  issues 
rulemaking  regarding  whether 
additional  supply  management  policies 
and  provisions  should  be  incorporated 
into  the  over-order  price  regulation.  ^  At 
that  meeting,  the  Commission  referred 


the  supply  management  issue  to  its 
Committee  on  Regulations  and 
Rulemaking  for  further  study.  The 
Committee  was  asked  to  report  back  to 
the  full  Commission  no  later  than  the 
May  1999  meetiog  with 
recommendations  for  addressing  supply 
management  and  the  requirement  in 
Article  IV,  Section  9(f)  of  the  Compact. 
That  provision  requires  the 
Commission,  when  establishing  a 
compact  over-order  price,  to  "take  such 
action  as  necessary  and  feasible  to 
ensure  that  the  over-order  price  does  not 
create  an  incentive  for  producers  to 
generate  additional  supplies  of  milk." 
Since  promulgation  oi  the  Compact 
Over-order  Price  Regulation  in  1997.  the 
Commission  has  closely  monitored  milk 
production  levels  in  New  England.  One 
of  the  main  goals  in  initially 
promulgating  the  Over-order  Price 
Regulation  was  to  at  least  stabilize  the 
dairy  industry  supplying  the  New 
England  consumer  milk  markets  and  to 
increase  the  local  supply  of  milk. '' 

In  the  spring  of  1998.  the  Commission 
recognized  that  production  levels  in 
New  England  had  increased.  The 
Commission's  Committee  on 
Regulations  and  Rulemaking  held  five 
public  meetings  around  New  England, 
to  receive  informal  public  comment  on 
various  supply  management  proposals 
and  the  Commission's  responsibilities 
under  Section  9(f)  of  the  Compact.  The 
Commission  also  conducted  a 
comprehensive  rulemaking  proceeding 
beginning  in  June  1998.  held  public 
hearings  in  July  and  September  1998 
and  promulgated  a  rule  in  November  to 
be  effective  January  1, 1999  which 
limits  the  payment  of  the  Compact 
Over-order  producer  price  to  milk 
disposed  of  within  the  Compact 
regulated  area,  with  a  seasonally 
adjusted  allowance  for  diverted  and 
transferred  milk.  ^ 

Also  in  1998,  the  Commission  paid 
1.762  million  dollars  to  the  Commodity 
Credit  Corporation  (CCC),  as  required  by 
condition  5  of  the  authorization  of  the 
Compact,  7  U.S.C.  7256(5).  That 
provision  requires  the  Commission  to 
compensate  the  CCC  for  the  cost  of  any 
purchases  of  milk  and  milk  products 
that  residt  from  the  projected  rate  of 
increase  in  milk  production  in  the 
Compact  regulated  area  in  excess  of  the 
national  average  rate  of  the  increase  in 
milk  production.  **  The  Commission 


1  62  FR  29626  (May  30,  1997) 
^62  FR  62810  (Nov.  25. 1997) 
'63  FR  10104  (Feb.  27.  1998);  63  FR  46385  (Sepl. 
1,  1998):  and  63  FR  65517  (Nov.  27,  1998). 
*63  FR  65563  (Nov.  27.  1998). 
'64FR533(Ian.  5. 1999). 


'•62  FR  23039-40  (April  28,  1997);  62  FR  29635 
(May  30,  1997);  62  FR  62814  (Nov.  25,  1997). 

'63  FR  65517  (Nov.  27,  1998). 

"During  federal  fiscal  year  1998.  the  Compact 
region  enjoyed  some  of  the  best  milk  production 
conditions  in  many  years,  weather  was  warm  and 
feed  prices  were  low.  Many  other  milk  producing 
areas  of  the  country  experienced  some  of  the  worst 
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began  setting  aside  funds  in  an  escrow 
account  from  the  monthly  producer 
pool  in  March  1998,  for  February  milk, 
to  meet  this  potential  obligation.  After 
the  payment  to  the  CCC  was  made,  the 
CCC  escrow  account  had  a  balance  of 
approximately  $400,000,  which  the 
Commission  returned  to  those 
producers  whose  production  in  federal 
fiscal  year  1998  was  less  than  or  equal 
to  their  production  during  federal  fiscal 
year  1997.  The  CCC  refund  payments 
were  based  on  the  eligible  producer's 
total  production  for  the  year. 

Based  on  the  oral  testimony  and 
written  comments  and  exhibits  received 
in  the  December  1998  subjects  and 
issues  rulemaking  proceeding,  the 
informal  public  comment  provided  to 
the  Committee  on  Regulations  in  the 
public  meetings  in  the  spring  of  1998 
and  the  Commission's  experience  with 
the  CCC  refund  program,  the 
Commission  proposes  to  implement  a 
supply  management  program  through  an 
assessment  and  refund  payment  to 
producers  who  either  reduce  production 
or  maintain  their  milk  production 
within  one  percent  of  the  prior  year's 
production  level.  The  proposed  program 
is  described  in  detail  below. 

n.  Proposed  Supply  Management 
Program 

The  proposed  supply  management 
program  is  designed  to  meet  the 
Commission's  responsibilities  under 
Article  FV,  Section  9(f)  of  the  Compact. 
That  provision  provides  that  "[w]hen 
establishing  a  compact  over-order  price, 
the  commission  shall  take  such  action 
as  necessary  and  feasible  to  ensure  that 
the  over-order  price  does  not  create  an 
incentive  for  producers  to  generate 
additional  supplies  of  milk."  The 
proposed  supply  management  program 
is  relatively  straightforward  to 
administer  and  implement  and  therefore 
would  be  a  feasible  method  of 
addressing  supply  management.  The 
proposed  supply  management  program 
is  necessary  to  ensure  that  the  compact 
over-order  price  does  not  create  an 


incentive  for  producers  to  increase  milk 
production,  as  required  by  section  9(f) 
of  the  Compact. 

The  proposed  program  would  require 
the  Commission  to  reduce  the  producer 
pool  by  the  sum  of  $250,000  per  month, 
in  order  to  accumulate  a  total  of  three 
million  dollars  per  calendar  year  in  the 
supply  management-settlement  fund.  ^ 
By  taking  an  equal  sum  from  each 
producer  pool,  the  impact  on  the 
monthly  producer  pay  price  would  be 
minimized,  thereby  continuing  to 
ensure  a  sufficient  pay  price  to 
producers  to  cover  their  costs  of 
production.  These  funds  would  be 
accumulated  in  an  escrow  account 
throughout  the  calendar  year  in  a 
supply  management-settlement  fund. 

At  the  conclusion  of  the  calendar 
year,  producers  would  have  45  days  to 
submit  an  application  to  the 
Commission  for  a  refund  from  the 
supply  management-settlement  fund. 
There  would  be  two  categories  of 
producers  eligible  for  the  refund:  (1) 
producers  who  reduced  their 
production  as  compared  to  their  prior 
year's  production  level;  and  (2) 
producers  who  maintained  their 
production  milk  level  at  a  rate  of 
increase  not  more  than  1%  compared  to 
the  prior  year's  production.  All  eligible 
producers  would  receive  a  refund  based 
on  a  flat  rate  per  producer.  One-half  of 
the  supply  management-settlement  fund 
would  be  distributed  to  eligible 
producers  on  a  per  producer  basis.  The 
amount  of  the  flat  rate  refund  would  be 
determined  by  dividing  the  total 
number  of  eligible  producers  into  one- 
half  the  value  of  the  supply 
management-settlement  fimd. 

In  addition,  producers  who  reduced 
their  milk  production,  compared  to  the 
prior  year's  production,  would  receive  a 
refund  amount  based  on  a  price  per 
himdredweight  of  reduced  production 
of  milk.  The  assessment/refund  program 
would  provide  a  reward  to  those 
producers  who  reduce  their  milk 
production  and  create  an  incentive  for 
all  producers  to  maintain  a  stable,  local 


supply  of  milk  for  the  New  England 
milk  market. 

All  producers  woidd  share  equally  in 
the  burden  of  funding  this  program 
through  a  reduction  in  the  producer  pay 
price.  Only  those  producers  who  reduce 
or  maintain  their  production  level 
would  be  eligible  for  a  refund.  However, 
the  program  would  not  otherwise 
restrict  the  milk  production  of  those 
producers  who.  for  business  reasons 
unrelated  to  the  compact  payments, 
chose  to  increase  their  milk  production 
at  a  rate  greater  than  1%  per  year. 

The  Commission  would  also  change 
the  regulation  regarding  any  balance  left 
in  an  account  established  to  meet  a 
potential  liability  to  the  Commodity 
Credit  Corporation.  The  supply 
management  program  would  be 
designed  to  meet  the  Commission's 
responsibilities  under  section  9(f)  of  the 
Compact,  and  therefore,  any  balance  in 
a  CCC  escrow  accoimt  would  be 
returned  to  the  producer-settlement 
fund  for  distribution  to  all  producers  in 
the  next  producer  pool. 

It  is  the  intention  and  judgment  of  the 
Commission  that  the  combination  of  the 
proposed  supply  management 
assessment/refund  program  and  the 
recently  promulgated  rules  limiting 
compact  payments  on  diverted  and 
transferred  milk  will  operate  in 
coordination  to  regidate  the  supply  of 
milk  in  New  England  relative  to  the 
consumer  demand  and  to  ensure  that 
the  compact  payments  do  not  create  an 
incentive  to  generate  supplies  of  milk  in 
excess  of  the  tolerance  levels  prescribed 
for  diverted  and  transferred  milk. 

Tables  1  and  2  show  how  the 
proposed  supply  management  program 
would  be  implemented  using  the  actual 
figures  for  the  May  1998  and  July  1998 
compact  producer  pools.  As  "Tables  1 
and  2  demonstrate,  setting  aside 
$250,000  from  each  pool  to  fund  the 
supply  management-settlement  fund, 
would  have  reduced  the  producer  price 
by  four  cents. 


Table  1.— May  1998  Compact  Over-Order  Producer  Price  With  Proposed  Supply  Management  Assessment 


Compact  Over-order  Obligation 

Compact  Class  I  

Less:  WIC  3% 

Less:  Supply  Management  Assessment 

Total  Producer  Milk 

Add:  Vi  Unobligated  Balance  

Adjusted  Pool  Value  

Less:  Resent 

Total  Pool  Value  


43.49% 
100% 


$0.89 
252,572,087 


580,786,219 

0.376799097 
.046799097 


$2,247,891.58 

67,436.75 

250,000.00 

1.930,454.83 

257,942.40 

2.188.397.23 

271.802.14 

1.916,595.09 


weather  and,  as  a  result,  the  rate  of  production  in 
New  England  exceeded  that  of  the  national  average. 
The  Commission  notes,  too,  however,  that  in 
promulgating  the  Over-order  Price  Regulation  it 


intended  to  stabilize  or  increase  milk  production  i." 
the  region.  See  discussions  at  62  FR  2303&-40 
(April  28.  1997):  62  FR  29635  (May  30,  1997):  and 
62  FR  62814  (Nov.  25,  1997) 


"If  there  is  no  producer  pool  in  a  particular 
month,  the  sum  owed  to  the  refund  pool  would  be 
carried  forward  and  paid  from  the  next  available 
producer  pool. 
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TABLE  1.— May  1998  Compact  Over-Order  Producer  Price  With  Proposed  Supply  Management 

Assessment— Continued 


Over-order  Producer  Price  

Announced  Over-order  Producer  Price 
Reduction  due  to  SM  Assessment  


$0.33 
$0.37 
$0.04 


Table  2.-July  1998  Compact  Over-Order  Producer  Price  With  Proposed  Supply  Management  Assessment 


Compact  Over-order  Obligation 

Compact  Class  I  

Less:  WIC  3% 

Less:  Supply  Management  Assessment 

Total  Producer  Milk 

Add:  V'i  Unobligated  Balance  

Adjusted  Pool  Value  

Less:  Reserve 

Total  Pool  Value  

Over-order  Producer  Price  

Announced  Over-order  Producer  Price  . 
Reduction  due  to  SM  Assessment 


43.70% 


100% 


$2.82 
248.178,437 


567,929.595 

i"l9i677281 
.041677281 

$1.15 
$1.19 
$0.04 


$6,998,631.91 
209,958.96 
250,000.00 

6,538,672.95 
229,215.01 

6,767,887.96 
236,697.15 

6,531,190.81 


The  Commission  offers  the  following 
examples  to  assist  interested  persons  in 
evaluating  the  proposed  supply 
management  program.  Table  3  shows 


the  cost  per  producer  of  a  reduction  in 
the  producer  pay  price  of  $.04  per 
hundredweight  on  a  monthly  and 
annual  basis.  As  discussed  above,  the 


$.04  reduction  is  the  cost  of  setting 
aside  $250,000  per  month  firom  the 
producer  pool  to  fund  the  supply 
management-settlement  fund. 


Table  3.— Cost  of  Supply  Management  Assessment  to  Selected  Size  Farms 


No.  cows 


40  . 
57  . 
86  . 
286 


Pounds 


700,000 
1.000,000 
1,500,000 
5,000,000 


Reduced  rate/ 
cwt 


.$04 
.04 
.04 
.04 


Cost  per 
month 


$23 
33 
SO 

167 


Cost  per  year 


$280 
400 
600 

2,000 


The  examples  in  Tables  4  and  5 
assume  that  each  size  farm  reduces 
production  by  five  percent  compared  to 
the  prior  year's  production.  The 
proposed  supply  management  program 
would  pay  one-half  of  the  supply 
management-settlement  fund  on  a  per 
producer,  flat  rate  basis,  and  the  other 


half  on  a  rate  per  himdredweight  of  the 
producer's  reduced  milk  production. 
The  values  used  in  the  examples  are 
determined  by  assuming  that  1 ,000 
producers  are  eligible  for  the  supply  . 
management  refund,  and  eligible 
producers  reduced  milk  production  by 
91  million  pounds.  These  assumptions 


result  in  a  per  producer  refund  payment 
of  $1,500  and  a  per  hundredweight  rate 
of  $1.64. 

Table  4  shows  the  yearly  refund 
different  size  farms  would  receive  under 
the  proposed  supply  management 
program. 


Table  4.— Yearly  Refund  From  Supply  Management  Program,  Selected  Size  Farms 


No.  Cows 


40  . 
57  . 
86  . 
286 


Pounds 


700,000 
1,000,000 
1,500,000 
5,000,000 


Reduced 
pounds 


35,000 

50,000 

75,000 

250,000 


Reduced  rate/ 
cwt 


$1.64 
1.64 
1.64 
1.64 


Rate/cwt  re- 
fund 


$574 

820 

1.230 

4,100 


Per  farm  re- 
fund 


$1,500 
1.500 
1.500 
1.500 


Total  refund 


$2,074 
2.320 
2.730 
5.600 


Table  5  shows  the  yearly  financial 
benefit  to  different  size  farms  of  the 
proposed  supply  management  program. 


Table  5.— Yearly  Benefits  From  Supply  Management  Program,  Selected  Size  Farms 


No.  Cows 


40 
57 
86 


Total  refund 


$2,074 
2,320 
2,730 


Less  cost 


$280 
400 
600 


Net  refund 


$1,794 
1,920 
2,130 
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Table  5.— Yearly  Benefits  From  Supply  Management  Program,  Selected  Size  Farms— Continued 


No.  Cows 

Total  refund 

Less  cost 

Net  refund 

286 , 

5.600 

2.000 

3,600 

Table  6  shows  the  increased  income 
a  producer  would  have  received  in 
1998,  on  only  the  volume  of  milk 
produced  in  excess  of  the  prior  year's 
production,  due  to  the  compact 
producer  price.  The  table  uses  the 


assumption  that  the  rate  of  increased 
production  was  1.8%.  This  is  the  rate  of 
increased  production  in  the  compact 
region  the  Commodity  Credit 
Corporation  used  to  set  the  amoimt  due 
from  the  Compact  Conunission  in  1998. 


The  table  also  applies  the  average 
compact  over-order  producer  price  for 
1998  of  $.286.  The  last  column  shows 
the  compact  payment  to  the  producer 
for  the  increased  milk  production. 


Table  6.— Yearly  Increased  Income  on  Average  Percentage  Increased  Production 

No.  Cows 

Pounds 

%  Increase 

Increase  lbs. 

Av.  Price 

Increase  $ 

40  

700,000 
1 ,000,000 
1.500,000 
5.000,000 

1.8 
1.8 
1.8 
1.8 

12.600 
18.000 
27.000 
90,000 

$.286 
.286 
.286 
.286 

$36 
51 
77 

57 

86 

285 

257 

Table  7  shows  the  comparison 
between  the  income  (reduced  income)  a 
producer  would  not  receive  due  to 
decreasing  production  by  five  (5) 
percent,  and  the  financial  benefit  for 


that  production  decrease  under  the 
proposed  supply  management  program. 
The  table  applies  the  average  compact 
producer  price  of  $.286  for  1998  to 
compute  the  value  of  reduced  income 


and  applies  the  same  assmnptions  as 
used  in  Table  5  to  show  the  effect  of  the 
proposed  supply  management  program 
(SMP). 


Table  7.— Comparison  of  Reduced  Compact  Income  to  Supply  Management  Benefits  for  5%  Production 

Decrease 


No.  Cows . 

Reduced 
pounds 

Average  price 

Reduced  in- 
come 

Net  SMP  re- 
fund 

Net  income  In- 
crease 

40 

35,000 

50,000 

75.000 

250.000 

$.286 
.286 
.286 
.286 

$100 
143 
214 
715 

$1794 
1920 
2130 
3600 

$1694 
1777 
1916 
2885 

57  

86  

285 

The  Commission  is  especially 
interested  in  comments  regarding  the 
level  of  refund  payment  that  would  best 
meet  the  purposes  of  the  supply 
management  program. 

m.  Proposed  Technical  Amendments  to 
the  Over-Order  Price  Regulation 

The  Conunission  proposes  to  amend 
§§  1306.3  (c)  and  (e)  and  to  add  a  new 
Part  1309  to  provide  the  necessary 
regidations  to  implement  the  proposed 
supply  management  assessment/refund 
program.  The  Commission  also  proposes 
to  make  corresponding  technical 
changes  required  by  the  specific 
amendments  and  additions  to  the 
ciurent  regulations. 

The  Commission  proposes  to  amend 
§  1306.3(c)  to  delete  subsections  (1)  and 
(2)  and  to  specify  that  any  surplus 
remaining  in  an  escrow  account 
established  to  meet  a  potential 
obligation  to  the  Commodity  Credit 
Corporation  (CCC)  would  be  returned  to 
the  producer-settlement  fund  for 
distribution  to  all  producers.  These 


changes  eliminate  the  current 
provisions  for  returning  the  surplus 
funds  to  only  those  producers  who  did 
not  increase  production  in  the  federal 
fiscal  year.  The  Commission  proposes 
this  change  because,  with  the 
implementation  of  the  supply 
management  assessment/refund 
program  and  the  corresponding 
reduction  of  the  producer  pool,  the 
limitation  on  the  CCC  refund  of  a 
surplus  to  only  those  producers  who  did 
not  increase  production  would  no 
longer  be  appropriate. 

The  Commission  proposes  to  amend 
§  1306.3,  by  first  redesignating  existing 
paragraphs  (e)  through  (g)  as  paragraphs 
(f)  through  (h)  and  adding  a  new 
paragraph  (e).  The  new  paragraph  will 
allow  the  Commission  to  withhold 
$250,000  fi^m  the  producer  pool  to 
fund  the  supply  management-settlement 
fund.  In  months  when  there  either  is  no 
producer  pool  or  the  amount  of  the  pool 
is  insufficient,  then  the  obligation  will 
accrue  to  the  next  available  pool.  This 
provision  will  allow  the  Commission  to 


fund  the  supply  management-settlement 
fund  at  an  amount  up  to  three  million 
dollars  per  calendar  year. 

A  new  Part  1309  is  proposed  to 
provide  the  regulations  to  implement 
the  supply  management  program. 
Section  1309.1  defines  producer 
qualifications  for  the  refund  program. 
Section  1309.2  defines  the  procedure  for 
computing  the  refund  prices  to  be  paid 
to  qualified  producers.  Section  1309.3 
would  provide  the  authority  for  the 
establishment  of  a  supply  management- 
settlement  fund.  FinaJly,  §  1309.4  would 
describe  the  procedure  for  issuing 
payments  to  producers  eligible  for  a 
refund  under  the  supply  management 
program. 

Official  Notice  of  Technical,  Scientific 
or  Other  Matters 

Pursuant  to  the  Conunission 
regulations,  7  CFR  1361.5(g)(5),  the 
Commission  hereby  gives  public  notice 
that  it  may  take  official  notice,  at  the 
public  hearing  May  5. 1999,  or 
afterward,  of  relevant  facts,  statistics. 
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data,  conclusions,  and  other  information 
provided  by  or  through  the  United 
States  Department  of  Agriculture, 
including,  but  not  limited  to,  matters 
reported  by  the  National  Agricultural 
Statistics  Service,  the  Market 
Administrators,  the  Economic  Research 
Service,  the  Agricultural  Marketing 
Service  and  information,  data  and 
statistics  developed  and  maintained  by 
the  Departments  of  Agriculture  of  the 
States  or  Commonwealth  within  the 
Compact  regulated  area. 

The  Commission  will  also  receive  into 
the  record  of  this  rulemaking 
proceeding  the  entire  record,  including 
the  public  hearing  transcript  and 
written  comments  and  submissions,  of 
the  subjects  and  issues  rulemaking 
proceeding  regarding  whether 
additional  supply  management  policies 
and  provisions  should  be  incorporated 
into  the  Over-order  Price  Regulation. 

Public  Participation  in  Rulemaking 
Proceedings 

The  Commission  seeks  and 
encourages  oral  and  written  testimony 
and  comments  from  all  interested 
persons  regarding  these  proposed  rules. 
The  Commission  continues  to  benefit 
from  the  valuable  insights  and  active 
participation  of  all  segments  of  the 
affected  commimity  including 
consumers,  processors  and  producers  in 
the  development  and  administration  of 
the  Over-order  Price  Regulation. 

Date,  Time  and  Location  of  the  Public 
Hearing 

The  Northeast  Dairy  Compact 
Commission  will  hold  a  public  hearing 
to  commence  at  9:00  a.m.,  and  to 
conclude  no  later  than  12:00  p.m.,  on 
May  5, 1999  at  the  Wayfarer  Inn,  121  S. 
River  Road,  U.S.  Route  3,  Bedford,  New 
Hampshire. 

Request  for  Pre-filed  Testimony  and 
Written  Comments 

Pursuant  to  the  Commission  rules,  7 
CFR  1361.4,  any  person  may  participate 
in  the  rulemaking  proceeding 
independent  of  the  hearing  process  by 
submitting  written  comments  or 
exhibits  to  the  Commission.  Conmients 
and  exhibits  may  be  submitted  at  any 
time  before  5:00  p.m.  on  May  19, 1999. 

Please  note:  Comments  and  exhibits  will 
be  made  part  of  the  record  of  the  rulemaking 
proceeding  only  if  they  identify  the  author's 
name,  address  and  occupation,  and  if  they 
include  a  sworn  and  notarized  statement 
indicating  that  the  comment  and/or  exhibit  is 
presented  based  upon  the  author's  personal 
knowledge  and  belief.  Facsimile  copies  will 
be  accepted  up  until  the  5:00  p.m.  deadline, 
but  the  original  must  then  be  sent  by 
ordinary  mail. 


The  Commission  is  requesting  pre- 
filed  testimony  from  any  interested 
person.  Pre-filed  testimony  must 
include  the  name,  address  and 
occupation  of  the  witness  and  a  sworn 
notarized  statement  indicating  that  the 
testimony  is  presented  based  upon  the 
author's  personal  knowledge  and  belief. 
Pre-filed  testimony  must  be  received  in 
the  Commission  office  no  later  than  5:00 
p.m.  April  26,  1999  to  insure 
distribution  to  Commission  members 
prior  to  the  public  hearing. 

Pre-filed  testimony,  comments  and 
exhibits  should  be  sent  to:  Northeast 
Dairy  Compact  Commission,  34  Barre 
Street,  Suite  2,  Montpelier,  Vermont 
05602  or  by  facsimile  to  (802)  229-2028. 

List  of  Subjects  in  7  CFR  Parts  1306  and 
1309 


Milk. 

Codification  in  Code  of  Federal 
Regulations 

For  reasons  set  forth  in  the  preamble, 
the  Northeast  Dairy  Compact 
Commission  proposes  to  amend  7  CFR 
part  1306  and  to  add  a  new  part  1309 
as  follows: 

PART  1306-COMPACT  OVER-ORDER 
PRODUCER  PRICE 

1.  The  authority  citation  for  part  1306 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7256. 

2.  In  section  1306.3  revise  paragraph 
(c),  redesignate  paragraphs  (e)  through 
(g)  as  paragraphs  (f)  through  (h),  and 
add  new  paragraph  (e)  to  read  as 
follows: 

§  1 306.3    Computation  of  basic  over-order 
producer  price. 

*       '  *        *        *        * 

(c)  In  any  month  when  the  average 
percentage  increase  in  production  in  the 
regulated  area  comes  within  0.25  of  the 
average  percentage  increase  in 
production  for  the  nation,  subtract  from 
tiie  total  value  computed  pursuant  to 
paragraph  (a)  of  this  section,  for  the 
purpose  of  retaining  a  reserve,  an 
amount  estimated  by  the  commission  in 
consultation  with  the  USDA  for 
anticipated  cost  to  reimburse  the 
Commodity  Credit  Corporation  (CCC)  at 
the  end  of  its  fiscal  year  for  any  surplus 
milk  pmtdiases.  Should  those  funds  not 
be  needed  because  no  surplus  purchases 
were  made  by  the  CCC  at  the  end  of  its 
fiscal  year  or  there  is  a  surplus  in  the 
fund,  it  is  to  be  returned  to  the 
producer-settlement  fund. 
***** 

(e)  Subtract  $250,000  from  the  total 
value  computed  pursuant  to  paragraph 
(a)  of  this  section  and  deposit  that 


amount  in  the  supply  management- 
settiement  fund,  in  the  event  there  is  no 
monthly  pool  because  there  is  no  over- 
order  obligation  or  there  is  insufficient 
funds  available,  the  obligation  under 
this  section  will  accrue  to  the  next 
available  pool;  * 

***** 

3.  A  new  part  1309  is  added  to  read  as 
follows: 

PART  1309— SUPPLY  MANAGEMENT 
REFUND  PROGRAM 

Sec. 

1 309. 1  Producer  qualification  for  supply 
management  refund  program. 

1 309.2  Computation  of  supply  management 
refund  prices. 

1309.3  Supply  management-settlement 
fund. 

1309.4  Payment  to  producers  of  supply 
management  refund. 

Authority:  7  U.S.C.  7256. 

§  1 309.1    Producer  qualification  for  supply 
management  refund  program. 

A  dairy  farmer  who  is  a  qualified 
producer  pursuant  to  §  1301.11  of  this 
chapter  for  the  entire  refund  year  and 
the  dairy  farmer's  milk  production 
during  the  refimd  year  is  less  than  or  the 
increase  is  not  more  than  1  %  of  the  milk 
production  of  the  preceding  calendar 
year. 

§1309.2    Computation  of  supply 
management  refund  prices. 

The  compact  commission  shall 
compute  the  supply  management  refund 
prices  applicable  to  all  qualffied  milk  as 
follows: 

(a)  Combine  into  one  total  the  values, 
including  all  interest  earned,  deducted 
pursuant  to  §  1306.3(e)  of  this  chapter 
for  the  refund  year; 

(b)  Subtract  50%  fitjm  the  total  value 
computed  pursuant  to  paragraph  (a)  of 
this  section  to  be  used  for  the  per  farm 
payments  to  producers  who  submitted 
documentation  pvirsuant  to  §  1309.4(a); 

(c)  Add  the  unobligated  balance  of  the 
supply  management-settiement  fund; 

(d)  Divide  tiie  resulting  amount  by  the 
sum  of  all  milk  production  reduction 
reported  by  producers  qualified 
piu'suant  to  §  1309.1  and  who  submitted 
documentation  pursuant  to  §  1309.4(a); 
and 

(e)  Subtract  not  less  than  one  (1)  cent 
nor  more  than  two  (2)  cents  for  the 
purpose  of  retaining  a  cash  balance  in 
the  supply  management-settiement 
fund.  The  resxilt  shall  be  the  supply 
management  refund  price  for  the  year. 

§1309.3 
fund. 


Supply  management-settlement 


(a)  The  compact  commission  shall 
establish  and  maintain  a  separate  fund 
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known  as  the  supply  management- 
settlement  fund.  It  shall  deposit  into  the 
fund  all  amounts  deducted  piusuant  to 
§  1306.3(e)  of  this  chapter  and  the 
amount  subtracted  under  §  1309.2(e).  It 
shall  pay  from  the  fund  all  amounts  due 
producers  pursuant  to  §  1309.4  and  the 
amoimt  added  pursuant  to  §  1309.2(c); 

(b)  All  amoimts  subtracted  under 

§  1309.2(e),  including  interest  earned 
thereon,  shall  remain  in  the  supply 
management-settlement  fund  as  an 
obligated  balance  imtil  it  is  withdrawn 
for  the  purpose  of  effectuating 
§  1309.2(c); 

(c)  The  compact  commission  shall 
place  all  monies  subtracted  imder 

§  1306.3(e)  of  this  chapter  and 
§  1309.2(e)  in  an  interest-bearing  bank 
account  or  accounts  in  a  bank  or  banks 
duly  approved  as  a  Federal  depository 
for  sudi  monies,  or  invest  them  in  short- 
term  U.S.  Government  securities. 

§1309.4    Paynwnt  to  producers  of  suppty 
numagement  refund. 

(a)  All  producers  who  are  qualified 
pursuant  to  §  1309.1  shall  become 
eligible  to  receive  payment  of  the 
supply  management  refund  computed 
pursuant  to  §  1309.2  by  submitting  to 
the  compact  commission  dociunentation 
that  the  producer  milk  production 
during  the  refund  year  is  less  than  or  the 
increase  is  not  more  than  1%  of  the  milk 
production  of  the  preceding  calendar 
year.  Such  dociunentation  shall  be  filed 
with  the  commission  not  later  than  45 
days  after  the  end  of  the  calendar  year. 

(b)  The  commission  will  make 
payment  to  all  producers  qualified 
pursuant  to  §  1309.1  and  eligible 
pursuant  to  paragraph  (a)  of  this  section 
in  the  following  maimer: 

(1)  A  per  farm  payment  computed  by 
dividing  the  amount  subtracted 
pursuant  to  §  1309.2(b)  by  the  total 
eligible  producers;  and 

(2)  The  value  determined  by 
multiplying  the  supply  management 
refund  price  computed  pursuant  to 

§  1309.2(e)  by  the  producer's  reduced 
milk  pounds. 

Date:  April  12. 1999. 
Kenneth  M.  Becker, 
Executive  Director. 

(FR  Doc.  99-9521  Filed  4-16-99;  8:45  am) 
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SUMMARY:  The  Nuclear  Regulatory 
Conunission  (NRC)  is  proposing  to 
amend  its  regulations  governing  licenses 
and  radiation  safety  requirements  for 
well  logging.  The  proposed  rule  would 
modify  NRC  regulations  dealing  with: 
low  activity  energy  compensation 
sources;  tritiiun  neutron  generator  target 
sources;  specific  abandoiunent 
procedures  in  the  event  of  an  immediate 
threat;  changes  to  requirements  for 
inadvertent  intrusion  on  an  abandoned 
source;  the  codification  of  an  existing 
generic  exemption;  the  removal  of  an 
obsolete  date;  and  updating  regulations 
to  be  consistent  with  the  Commission's 
metrication  policy.  The  proposed 
amendments  are  necessary  to  reflect 
developments  that  have  occurred  in 
well  logging  technology  since  the 
existing  regulations  were  adopted. 
dates:  The  comment  period  expires  July 
5, 1999.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  by  mail  or 
addressed  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Attention:  Rulemakings 
and  Adjudications  Staff. 

Hand-deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland, 
between  7:30  am  and  4:15  pm  on 
Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  web 
site  through  the  NRC  home  page  (http:/ 
/www.nrc.gov).  From  the  NRC  home 
page,  select  "Rulemaking"  from  the  tool 
bar.  The  interactive  rulemaking  website 
can  then  be  accessed  by  selecting 
"Rulemaking  Fonun."  This  site 
provides  the  availability  to  upload 
comments  as  files  (any  format),  if  yoiu 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  site,  contact  Ms.  Carol 
Gallagher,  (301)  415-5905;  e-mail 
CAG®nrc.gov. 

Certain  documents  related  to  this 
rulemaking,  including  comments 
received  and  the  enviroiunental 


assessment  and  finding  of  no  significant 
impact,  may  be  examined  at  the  NRC 
Public  Dociunent  Room,  2120  L  Street 
NW.,  (Lower  Level),  Washington,  DC. 
These  same  docmnents  also  may  be 
viewed  and  downloaded  electronically 
via  the  interactive  rulemaking  website 
established  by  NRC  for  this  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Haisfield,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  telephone 
(301)  415-6196,  e-mail  MFH@nrc.gov. 
SUPPt£MENTARY  WFORMATKW:  The 
Nuclear  Regulatory  Commission  is 
proposing  to  amend  its  regulations  to 
acknowledge  and  accommodate  the  use 
of  well  logging  technology  that  has  been 
developed  since  the  NRC  issued  the 
ourent  well  logging  regulations  (March 
17. 1987;  52  FR  8234).  This  new 
technology  allows  licensees  to  lower  a 
logging  tool  down  a  well  at  the  same 
time  that  the  hole  for  the  well  is  being 
drilled  instead  of  requiring  drilling  to 
stop,  removing  drilling  pieces,  and 
lowering  a  logging  tool  down  the  well. 
This  technology  is  commonly  referred  to 
as  "logging  while  drilling."  This  process 
uses  a  relatively  small  radioactive 
source  within  the  logging  tool  in 
addition  to  the  larger  radioactive 
sources  currently  used  in  logging  a  well. 
The  existing  regulations  were  based  on 
the  use  of  larger  radioactive  sources. 
These  regulations  include  provisions 
which  are  unnecessary  and  potentially 
burdensome  for  the  additional  small 
sources.  The  proposed  changes  would 
have  no  significant  impact  on  public 
health  and  safety  and  the  environment 
while  reducing  potential  bvirdens  to 
licensees.  Licensees  would  no  longer 
need  to  comply  with  imnecessary 
regulatory  requirements  for  these  small 
sources  or  to  request  licensing 
exemptions  fitim  the  NRC  for  actions 
dealing  with  these  small  soiut:es.  Other 
changes  are  also  being  proposed  to 
improve,  clarify,  and  update  well 
logging  regulations  to  reduce  confusion. 
These  changes  may  also  reduce  the  need 
for  licensees  to  request  exemptions  from 
unnecessary  requirements. 

Introduction 

Oil  and  gas  come  from  acciunulations 
in  the  pore  spaces  of  reservoir  rocks 
(usually  sandstone,  limestone,  or 
dolomites)  and  are  removed  via  a  well. 
Because  the  amount  of  oil  and  gas  in 
these  pore  spaces  is  dependent  upon  the 
rock's  characteristics,  the  oil  and  gas 
industry  often  needs  to  determine  the 
characteristics  of  imderground 
formations  to  predict  the  commercial 
viability  of  a  new  or  existing  well. 
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Licensed  radioactive  materials  are  used 
to  obtain  information  on  certain 
properties  of  an  underground  formation, 
such  as  type  of  rock,  porosity, 
hydrocarbon  content,  and  density. 
These  properties  are  important  in  the 
evaluation  of  oil  and  gas  reservoirs. 

One  method  to  obtain  information 
about  oil  and  gas  reservoirs  is  by  using 
well  logging  tools.  Licensed  radioactive 
materials  (sealed  radioactive  sources 
with  associated  radiation  detectors)  are 
contained  in  well  logging  tools. 
Americium-241  and  cesium-137  are  the 
radioactive  materials  most  frequently 
used  for  this  purpose.  Traditionally, 
these  tools  are  lowered  into  a  well  on  a 
wireline.  The  depth  of  the  well  could 
range  from  several  hundred  feet  to 
greater  than  30,000  feet.  Information 
collected  by  the  detectors  is  sent  to  the 
surface  through  the  wireline  and  plotted 
on  a  chart  as  the  logging  tool  is  slowly 
raised  from  the  bottom  of  the  well. 
Licensed  radioactive  materials  are  also 
used  for  similar  purposes  in  coal  and 
mineral  exploration. 

The  licensing  and  radiation  safety 
requirements  for  well  logging  are 
provided  in  10  CFR  part  39.  When  the 
regulations  for  well  logging  were 
promulgated  in  1987  (52  FR  8225, 
March  17, 1987),  the  well  logging 
process  required  drilling  to  stop  while 
parts  of  the  drilling  pieces  were 
removed  before  lowering  a  logging  tool 
down  a  well.  More  recent  technology, 
referred  to  as  logging  while  drilling 
(LWD),  allows  well  logging  to  be 
accomplished  during  drilling.  This 
technology  employs  an  additional  low 
activity  radioactive  source  within  the 
well  logging  tool  known  as  an  energy 
compensation  source,  or  ECS.  The  ECS 
is  used  to  calibrate  the  well  logging  tool 
while  the  well  is  being  drilled. 

LWD  provides  real  time  data  during 
drilling  operations.  It  has  also  provided 
the  ability  for  improved  evaluation  of 
geologic  formations  and  can  reduce 
drilling  costs.  The  real-time  information 
can  aid  in  decision  making  because 
formation  evaluation  can  be  planned  as 
soon  as  the  drill  bit  reaches  a  formation. 

Background 

Based  on  the  changing  technology  in 
the  well  logging  industry,  the  NRC 
developed  a  Rulemaking  Plan  to 
consider  the  need  to  update  10  CFR  part 
39.  On  May  28. 1997.  the  NRC  provided 
a  draft  Rulemaking  Plan  entitled, 
"Energy  Compensation  Sources  for  Well 
Logging  and  Clarifications — Changes  to 
10  CFR  part  39"  to  the  Agreement  States 
for  their  comment.  The  draft 
Rulemaking  Plan  was  contained  in 
SECY-97-111.  also  dated  May  28, 1997. 
Comments  were  received  from  the 


States  of  Utah,  Illinois,  and  Washington. 
These  States  generally  supported  the 
proposal  and  provided  specific 
information  and  comments.  Where 
appropriate,  these  comments  were 
incorporated  into  the  final  Rulemaking 
Plan  which  was  contained  in  SECY-98- 
105,  dated  May  12, 1998. 

In  the  final  Rulemaking  Plan,  the  NRC 
proposed  to  modify  the  existing 
regulations  in  10  CFR  part  39  to  account 
for  the  newer  technology.  The  changes 
would  reduce  regulatory  burden  on  NRC 
and  Agreement  State  licensees  with  no 
significant  impact  to  public  health  and 
safety.  In  addition,  there  are  other 
sections  within  10  CFR  part  39  that 
should  be  changed  to  improve,  clarify, 
and  update  the  regulations.  The  final 
Rulemaking  Plan  provides  the  rationale 
used  in  the  development  of  this 
proposed  rule. 

Proposed  Regulatory  Action 

The  NRC  is  proposing  seven  specific 
changes  to  improve,  clarify,  and  update 
the  requirements  in  10  CFR  part  39. 

1.  The  principal  objective  of  the 
proposed  rulemaking  is  to  amend  10 
CFR  part  39  to  accommodate  the 
radioactive  ECSs  that  are  now  used  in 
some  well  logging  applications.  The 
ECS  is  a  low  activity  source,  typically 
less  than  1.85  MBq  (50  microcuries), 
compared  to  the  normal  110  GBq  to  740 
GBq  (3  to  20  curies)  sources  used  in 
well  logging.  Because  this  is  an 
emerging  technology,  10  CFR  part  39, 
originally  promulgated  in  1987,  does 
not  provide  any  specific  provisions  for 
these  low  activity  sources.  Many  of  the 
requirements  in  10  CFR  part  39,  when 
applied  to  an  ECS,  are  not  appropriate 
or  necessary  to  protect  public  health 
and  safety  and  the  environment. 
Therefore,  the  NRC  believes  the 
regulations  should  be  changed. 

Because  the  existing  regulations  do 
not  allow  for  variations  based  on  the 
activity  of  the  source,  licensees  who  use 
an  ECS  must  meet  all  the  requirements 
for  larger  sources  found  in  10  CFR  part 
39.  Examples  of  requirements  which  are 
overly  burdensome  for  licensees  using 
ECSs  include  those  addressing  well 
abandonment  (§§  39.15  and  39.77),  leak 
testing  (§  39.35),  design  and 
performance  criteria  for  sealed  sources 
(§  39.41),  and  monitoring  of  sources 
lodged  in  a  well  (§  39.69).  The  NRC  is 
proposing  that  only  those  sections 
dealing  with  leak  testing  (a  proposed 
revised  §  39.35  specifically  addresses 
ECSs),  physical  inveritory  (§  39.37),  and 
records  of  material  use  (§  39.39)  should 
apply  to  the  use  of  an  ECS. 

Oil  and  gas  wells  use  a  surface  casing 
to  protect  fresh  water  aquifers.  However, 
if  a  surface  casing  is  not  used,  the  NRC 


would  retain  the  well  abandonment 
requirements.  Requirements  established 
in  other  parts  of  NRC  regulations  (e.g., 
10  CFR  parts  20,  30,  40,  and  70)  would 
still  apply  to  the  possession  and  use  of 
licensed  material  and  are  adequate  to 
protect  public  health  and  safety  and  the 
environment. 

Therefore,  the  NRC  is  proposing  to 
amend  10  CFR  part  39  to  accommodate 
the  use  of  an  ECS  in  well  logging  and 
to  provide  requirements  governing  its 
use.  These  provisions  would  include 
radioactivity  limits  on  the  ECS  and  leak 
testing  requirements.  The  most 
significant  change  would  exclude  an 
ECS  from  the  costly  procedures  for  well 
abandonment  in  the  event  an  ECS  is  lost 
within  the  well.  Current  requirements 
for  well  abandonment,  in  addition  to 
specific  reporting  and  approval 
requirements,  require  the  source  to  be 
immobilized  and  sealed  in  place  with  a 
cement  plug  which  must  be  protected 
from  inadvertent  intrusion,  and  the 
mounting  of  a  permcment  plaque  at  the 
siuiace  of  the  well.  In  the  draft 
Regulatory  Analysis  (RA)  conducted  for 
this  proposed  rule,  a  survey  of  ECS 
users  indicated  that  about  eight  ECSs 
are  abandoned  per  year.  Although 
estimated  abandonment  costs  varied 
significantly  by  survey  respondent,  the 
estimated  savings  to  the  industry  to 
avoid  eight  abandonments  per  year  is  $5 
million. 

The  NRC  is  proposing  to  establish  3.7 
MBq  (100  microcuries)  as  the  lunit  for 
an  ECS.  Current  ECSs  typically  use  up 
to  1.85  MBq  (50  microciuies)  of 
americium-241  (cesium-137  sources  are 
smaller).  The  3.7  MBq  (100  microcuries) 
limit  would  allow  licensees  flexibility 
in  designing  new  sources  of  this  kind 
while  maintaining  their  radioactivity 
within  an  environmentally  safe  level.  In 
addition,  the  sources  would  be  required 
to  be  registered  pursuant  to  10  CFR 
32.210  as  ECSs  for  use  in  well  logging 
applications.  These  sources  would  not 
be  required  to  meet  the  requirements  in 
§  39.41.  However,  they  would  be 
expected  to  meet  the  general 
requirements  for  calibration  sources  as 
established  in  American  National 
Standard  Institute  (ANSI)  standards. 

Because  ECSs  are  used  for  logging  oil 
and  gas  wells,  they  use  surface  casings 
to  protect  fresh  water  aquifers.  Hence, 
the  only  potential  exposure  hazard  these 
sources  would  present  is  to  workers, 
and  worker  exposure  could  only  occur 
if  an  ECS  were  ruptured.  If  ruptured, 
workers  could  be  exposed  to  the 
radionuclide  through  ingestion  or  by 
absorption  through  the  skin.  However,  if 
the  source  were  ruptured,  it  would  be 
contained  within  himdreds  to 
thousands  of  cubic  feet  of  drilling  mud 
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which  also  contains  hazardous 
chemicals  and  is  controlled  and 
monitored  to  protect  workers  as  part  of 
drilling  operations. 

The  draft  Environmental  Assessment 
(EA)  conducted  for  this  proposed 
rulemaking  demonstrates  that  there 
would  be  no  significant  impact  to  public 
health  and  safety  or  the  environment 
residting  firom  this  amendment.  The  EA 
evaluated  a  worst  case  scenario  of  a  3.7 
MBq  (100  microcuries)  source  ruptured 
by  a  drill  bit  and  brought  to  the  surface 
in  the  drilling  mud.  The  most 
significant  exposure  from  this  scenario 
would  be  fi-om  ingestion  of  the  drilling 
mud.  The  most  dangerous  radionuclide 
considered  for  this  worst  case  scenario 
was  curium-250.  This  radionuclide  was 
used  because  the  rule,  as  proposed,  does 
not  restrict  the  radionuclide  used  for 
ECS  sources.  Also,  the  scenario 
involved  a  source  twice  as  large  as  any 
in  current  use.  For  this  worst  case 
scenario,  the  estimated  dose  woiUd  be 
about  56  millirem,  which  is  below  the 
Federal  annual  dose  limit  to  an 
individual  member  of  the  public  of  0.1 
rem  (100  millirem)  or  1  mUlisievert  (see 
10  CFR  20.1301).  For  a  3.7  MBq  (100 
microcuries)  source  of  americium  or 
cesiimi  (the  actual  radionuclides  used, 
but  with  larger  activity)  the  estimated 
dose  would  be  less  than  3  millirem  and 
1  millirem  respectively.  Therefore,  the 
NRC  believes  that  eliminating  potential 
costly  requirements  for  these  sources,  in 
the  event  that  such  sources  become 
unretrievable,  would  not  impact  public 
health  and  safety  or  the  environment. 
Section  39.35  specifies  leak  testing 
requirements  for  sealed  sources. 
Because  of  the  small  amoimt  of 
radioactive  material  in  an  ECS  (by 
definition  less  than  3.7  MBq  (100 
microcuries))  less  specific  leak  testing 
requirements  are  being  proposed  for 
ECSs.  Also,  the  ECS  is  contained  within 
a  logging  tool  that  is  designed  to 
withstand  significant  stress  and 
pressure.  The  ECS  is  moimted  inside  a 
steel  pressure  housing  in  the  interior  of 
the  logging  tool,  thereby  providing 
additional  encapsulation  to  protect  the 
ECS  from  operational  impacts.  The  NRC 
believes  that  it  is  imnecessary  and 
overly  burdensome  to  require  that 
drilling  operations  stop  because  an  ECS 
has  exceeded  the  ciurent  6-month  time 
interval  requirement  to  be  leak  tested. 
The  draft  Regulatory  Analysis 
conducted  for  this  proposed  rulemaking 
siuveyed  a  sample  of  the  drilling 
industry  to  determine  a  normal 
maintenance  period  at  which  time  a 
licensee  would  take  a  logging  tool  out  of 
service  for  routine  maintenance  or  other 
servicing.  The  NRC  believes  this 
maintenance  period  would  be  an 


appropriate  time  to  conduct  any 
necessary  leak  testing  on  an  ECS. 
Although  the  survey  results  varied, 
these  tools  generally  receive  some  type 
of  out-of-field  servicing  every  18 
months. 

Based  on  this  information  and  the 
NRC's  belief  that  ECSs  should  normally 
only  be  leak  tested  during  normal 
maintenance  or  when  a  logging  tool  is 
out  of  service  for  other  repairs,  the  NRC 
is  requiring  that  a  leak  test  be  performed 
at  a  mi"'TT»"Tn  of  every  three  years.  This 
requirement  should  not  be  a  burden  for 
licensees  if  the  logging  tool  is  being 
properly  maintained  and,  in  fact,  should 
provide  licensees  some  flexibility.  This 
is  also  consistent  with  an  extended  leak 
test  fi^uency  that  has  been  established 
by  license  conditions  for  certain  other 
sealed  sources  and  devices. 

Many  ECSs  are  already  exempt  fiom 
all  leak  testing  requirements.  Section 
39.35  exempts  all  beta  or  gamma 
emitting  radioactive  material  with  an 
activity  of  3.7  MBq  (100  microcuries)  or 
less.  Because  cesiiun-137  is  a  beta/ 
gamma  emitter,  all  of  these  types  of 
ECSs  are  already  exempt  from  the 
existing  leak  testing  requirements  in 
§39.35. 

2.  The  NRC  is  proposing  to  revise  10 
CFR  part  39  requirements  for  tritium 
neutron  generator  target  sources. 
Tritium  neutron  generators  help 
determine  the  porosity  of  the  reservoir 
rock  formation,  which  indicates  the 
amount  of  liquid  in  the  reservoir  and 
the  reservoir's  permeability.  Tritiimi 
neutron  generator  target  soiut»s  are  not 
used  in  logging  while  drilling  tools. 
These  sources  are  used  in  the  more 
traditional  well  logging  procedure 
where  drilling  is  stopped  and  the  tool  is 
lowered  downhole.  Because  tritium 
neutron  generator  target  sources 
produce  a  significant  neutron  stream 
only  when  a  voltage  is  applied,  tritium 
neutron  generator  target  sources  are  less 
hazardous  than  the  typical  americium  or 
cesitmi  sources  currently  being  used  in 
well  logging  applications. 

For  well  logging  applications,  the 
NRC  is  proposing  that  tritium  neutron 
generator  target  sources  be  subject  to  the 
requirements  of  10  CFR  part  39  except 
for  the  sealed  source  design  and 
performance  criteria  (§  39.41),  and  the 
well  abandonment  procedures  (§§  39.15 
and  39.77)  when  a  surface  casing  is  used 
to  protect  fresh  water  aquifers,  a 
practice  that  is  standard  for  oil  and  gas 
wells.  The  potential  hazard  of  these 
sources  when  a  surface  casing  is  used 
does  not  warrant  the  existing 
requirements  for  well  abandonment  in 
the  event  that  the  source  becomes  lost. 
The  design  and  performance  criteria 
associated  with  sealed  sources  for  well 


logging  were  not  intended  for  tritium 
neutron  generator  target  sources. 
However,  10  CFR  part  39  does  not  make 
this  intent  or  distinction  clear. 

The  NRC  is  proposing  to  establish 
1,110  GBq  (30  curies)  of  tritium  as  the 
limit  for  a  trititun  neutron  generator 
target  source.  Current  tritium  neutron 
generator  target  sources  typically 
contain  less  Uian  740  GBq  (20  ciuies)  of 
tritium.  The  1,110  GBq  (30  ciuies)  limit 
would  allow  licensees  flexibility  in 
designing  new  sources  of  this  type 
while  maintaining  their  radioactivity 
within  an  environmentally  safe  level. 

When  these  sources  are  used  for 
logging  oil  and  gas  wells,  a  surface 
casing  is  used  to  protect  fresh  water 
aquifers.  The  only  exposure  hazard 
these  sources  present  are  to  workers  and 
worker  exposure  could  only  occur  if 
such  sources  were  ruptured  and  the 
tritium  was  ingested.  If  a  tritiuim  source 
were  ruptured,  it  would  be  contained 
within  hundreds  to  thousands  of  cubic 
feet  of  drilling  mud.  As  mentioned,  this 
drilling  mud  contains  hazardous 
chemicals  and  is  controlled  and 
monitored  as  part  of  drilling  operations. 

The  draft  EA  conducted  tor  this 
proposed  rulemaking  demonstrates  that 
there  would  be  no  significant  impact  to 
public  health  and  safety  or  the 
environment  resulting  from  this  change. 
The  draft  EA  evaluated  the  worst  case 
scenario  of  a  1,110  GBq  (30  curies) 
tritium  source  ruptured  by  a  drill  bit 
and  brought  to  the  surface  in  the  drilling 
mud.  The  most  significant  exposure 
woiUd  be  through  ingestion  of  this 
drilling  mud.  For  this  worst  case 
scenario,  the  estimated  dose  would  be 
14  millirem,  which  is  well  below  the 
Federal  annual  dose  limit  to  an 
individual  member  of  the  public  of  100 
millirem  or  1  millisievert  (see  10  CFR 
20.1301).  Therefore,  the  NRC  believes 
that  eliminating  potential  costly 
requirements  for  these  sources,  in  the 
event  that  such  sources  become 
unretrievable,  would  not  impact  public 
health  and  safety  or  the  environment. 

3.  Section  39.77  provides  the 
requirements  for  notification  and 
procedures  for  abandoning  irretrievable 
well  logging  sources.  This  section 
specifies  that  the  NRC  must  approve 
implementation  of  abandonment 
procedures  before  abandonment.  In 
some  circumstances,  such  as  high  well 
pressures  that  could  lead  to  fires  or 
explosions,  the  delay  required  to  notify 
NRC  could  cause  an  immediate  threat  to 
public  health  and  safety.  The  NRC 
believes  that  this  section  should  be 
modified  to  allow  licensees  to  use  their 
judgement  to  abandon  a  well 
immediately,  without  prior  NRC 
approval,  if  the  licensee  believes  a  delay 
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-could  cause  such  a  non-radiological 
threat.  This  modification  would  allow 
licensees  greater  procedural  latitude.  In 
the  proposed  rule,  the  language  has 
been  modified  to  allow  licensees  to 
notify  the  NRC  and  justify  the  Jieed  for 
an  immediate  abandonment  after  the 
fact. 

4.  Section  39.15  provides 
requirements  for  abandoning 
irretrievable  sealed  sources.  The  NRC 
believes  that  this  section  should  be 
modified  to  provide  performance-based 
criteria  for  inadvertent  intrusion  on  the 
source.  This  modification  would  allow 
licensees  greater  procedural  latitude 
while  continuing  to  ensure  source 
integrity.  The  current  requirements  may 
be  more  restrictive  than  is  necessary  to 
protect  an  abandoned  source,  depending 
upon  the  individual  well  abandonment. 
For  example,  if  a  significant  amoimt  of 
drilling  equipment  is  abandoned  with 
the  well,  the  equipment  itself  may  be 
effective  in  preventing  inadvertent 
intrusion  on  the  source.  However,  the 
abandoned  equipment  would  not  meet 
the  current  requirements  of  §  39.15. 
Paragraph  (a)(5)(ii)  of  §  39.15  has 
prescriptive  requirements  for 
irretrievable  well  logging  sources, 
specifying  the  use  of  a  mechanical 
device  to  prevent  inadvertent  intrusion 
on  the  soiux:e,  at  a  specific  location 
within  the  abandoned  well. 

The  NRC  is  proposing  that  licensees 
"prevent  inadvertent  intrusion  on  the 
source."  This  would  require  that  the 
source  be  protected  but  allow  licensees 
the  flexibility  to  determine  the  best 
method.  The  proposed  change  would 
not  affect  the  requirement  in 
§  39.15(a)(5)(i)  that  a  well  logging  source 
be  inmiobilized  with  a  cement  plug  or 
the  requirement  in  §  39.15{a)(5)(iii)  that 
a  permanent  identification  plaque  be 
moimted  at  the  surface  of  the  well. 

5.  Two  changes  are  being  proposed  for 
§  39.41,  "Design  and  performance 
criteria  for  sealed  sources."  The  first 
would  incorporate  within  NRC 
regulations  an  existing  generic 
exemption  for  sealed  sources  that  were 
manufactured  before  1989  and  met  older 
standards.  The  second  would  add  an 
optional  acceptable  standard  by 
referencing  oil-well  logging 
requirements  in  ANSl/HPS  N43.6-1997. 
The  existing  requirements  would  also 
remain  as  an  option  within  this  section. 

The  NRC  issued  a  generic  exemption 
from  the  current  design  and 
performance  criteria  for  sealed  sources 
in  1989.  This  exemption  allows  the  use 
of  older  sealed  sources  which  were  not 
tested  against  the  current  criteria,  but 
which  were  tested  in  accordance  with 
an  earlier  standard  used  for  well  logging 
sources.  This  exemption  is  currently  in 


practice,  but  is  not  included  in  10  CFR 
part  39.  The  NRC  is  proposing  to  modify 
the  regulations  to  include  this  existing 
generic  exemption  within  10  CFR  part 
39. 

Sealed  sources  that  were 
manufactured  before  July  14, 1989,  may 
use  design  and  performance  criteria 
fi-om  the  United  States  of  America 
Standards  Institute  (USASI)  N5.10- 
1968,  "Classification  of  Sealed 
Radioactive  Sources"  or  the  criteria  in 
§  39.41.  The  use  of  the  USASI  standard 
is  based  on  an  NRC  Notice  of  Generic 
Exemption  published  on  July  25,  1989 
(54  FR  30883).  NRC  regulations  have  not 
incorporated  the  USASI  N5.10-1968 
requirements  for  older  sealed  sources. 
The  primary  difference  between  the 
USASI  standard  and  the  existing 
requirements  is  that  the  existing 
requirements  includes  a  vibration  test 
that  is  consistent  with  current  national 
standards.  The  USASI  standard 
considered  a  vibration  test  and 
concluded  that,  to  pass  the  other 
requirements,  the  source  would  be  so 
rugged  there  was  no  reason  to  include 
a  vibration  test. 

The  exemption  allowing  the  use  of  the 
USASI  standard  was  intended  to  avoid 
a  situation  in  which  well  logging 
licensees  might  be  unnecessarily  forced 
out  of  business  and  have  to  dispose  of 
their  sources.  This  situation  could  arise 
because  the  original  soiut:e 
manufacturers  tested  against  the  USASI 
standard,  but  did  not  retest  these 
sources  against  the  standards  that 
became  effective  in  1989.  The  NRC 
determined  that  those  sealed  source 
models  meeting  the  USASI  standard 
would  not  adversely  affect  public  health 
and  safety.  These  sources  had  been  used 
for  years  in  operational  situations  and 
had  demonstrated  through  actual  use 
that  vibration  fi'om  drilling  operations 
had  not  caused  failure.  The  survey  of 
licensees  conducted  for  the  RA  and  EA 
for  this  proposed  rulemaking  confirmed 
that  these  older  sources  have  not 
presented  a  problem  during  actual  use. 
Therefore,  the  NRC  is  proposing  to 
codify  within  this  section  the  existing 
practice  to  use,  as  an  option,  the  USASI 
standards  for  sealed  sources  that  were 
manufactured  before  July  14,  1989. 
Because  many  of  these  older  sealed 
sources  contain  radioactive  material 
with  half-lives  that  allow  their 
continued  use  (i.e.,  americium-241  and 
cesium-137  have  half-lives  of  458  and 
30  years  respectively),  this  modification 
to  die  regulations  is  appropriate. 

However,  a  vibration  test  has  been 
included  in  ANSI  standards  since  1977, 
and  by  existing  NRC  regidations  which 
were  promulgated  in  1987.  Based  on 
survey  information  done  for  this 


rulemaking,  it  is  estimated  that  the  cost 
to  test  a  source  to  see  if  it  meets  the 
vibration  requirement  in  §  39.41  is 
$2,400.  Only  the  prototype  for  each 
design  requires  testing.  The  number  of 
prototype  designs  each  year  is  small. 
The  only  survey  respondent  on  this 
topic  indicated  that  they  produce,  at 
most,  one  new  prototype  per  year  and 
they  did  not  indicate  that  vibration 
testing  is  burdensome.  The  NRC 
believes  that  the  cost  for  vibration 
testing  is  not  overly  burdensome  and  is 
consistent  with  (1)  ANSI  N542-1977, 
"Sealed  Radioactive  Sources, 
Classification,"  published  by  the 
National  Bureau  of  Standards  [(NBS) 
currently  the  National  Institute  of 
Standards  and  Technology]  in  the  1978 
NBS  Handbook  126  and  (2)  ANSI/HPS 
N43.6-1997,  "Sealed  Radioactive 
Sources — Classification"  approved  in 
November  1997.  ANSI/HPS  N43.6-1997 
is  the  revised  update  to  ANSI  N542- 
1977.  However,  the  oil-well  logging 
requirements  have  not  changed  between 
the  two  ANSI  standards  and  the  NRC 
has  decided  to  retain  the  current 
requirements  for  vibration  testing. 

The  second  proposed  change  to  this 
section  is  to  meet  Public  Law  104-113. 
"National  Technology  and  Transfer  Act 
of  1995"  and  Office  of  Management  and 
Budget  Circular  A-119,  "Federal 
Participation  in  the  Development  and 
Use  of  Voluntary  Consensus  Standards 
and  in  Conformity  Assessment 
Activities."  This  law  encourages 
agencies  to  use  "voluntary  consensus 
standards"  (i.e.,  standards  developed  by 
a  voluntary  consensus  body  and  made 
available  to  all  interested  parties).  The 
existing  NRC  requirements  are  based  on 
die  older  ANSI  N542-1977  standard, 
and  allow  licensees  flexibility  in 
determining  how  to  conduct  testing  and 
ensuring  integrity  of  the  source.  The 
NRC  is  proposing  to  add  an  optional 
method  of  meeting  the  design 
requirements  by  referencing  the  newer, 
current  ANSI  standard  (ANSI/HPS 
N43.6-1997)  within  10  CFR  part  39. 
Although  the  current  NRC  requirements 
and  ANSI/HPS  N43.6-1997  are  quite 
similar,  the  NRC  does  not  want  to 
eliminate  the  ability  to  meet  the  existing 
NRC  regulatory  requirements;  that  could 
result  in  a  problem  similar  to  diat 
experienced  in  1989.  That  is,  existing 
approved  sealed  sources  might  not  have 
been  tested  or  evaluated  exactly  as 
specified  in  ANSI/HPS  N43.&-1997, 
which  could  result  in  well  logging 
licensees  having  to  dispose  of 
acceptable  sealed  sources. 

The  NRC  is  inviting  public  comment 
on  whether  adding  this  voluntary 
consensus  standard  (ANSI/HPS  N43.6- 
1997)  to  10  CFR  part  39  is  appropriate 
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for  use  by  manufacturers  of  sealed 
sources  for  use  in  well  logging. 

6.  For  clarity  and  to  avoid  confusion, 
the  NRC  is  proposing  to  update  §  39.49 
because  it  contains  a  date  that  has 
passed  and  is  no  longer  appropriate. 
This  section  would  be  amended  to 
remove  the  obsolete  date. 

7.  The  NRC  is  proposing  to  update 
§§  39.15,  39.35,  and  39.41  to  conform 
with  the  agency's  metrification  policy 
published  on  June  19, 1996  (61  FR 
31169)  by  stating  parameter  values  in 
dual  imits  with  International  System  of 
Units  (SI)  first  and  with  English  units  in 
brackets. 

Specific  Changes  in  Regulatory  Text 

The  following  section  is  provided  to 
assist  the  reader  regarding  the  specific 
changes  made  to  each  section  or 
paragraph  in  10  CFR  part  39.  For  clarity 
and  content,  a  substantial  portion  of  a 
particular  section  or  paragraph  may  be 
repeated,  while  only  a  minor  change  is 
being  made.  This  approach  will  allow 
the  reader  to  effectively  review  the 
specific  changes  v«thout  cross-reference 
to  existing  material  that  has  been 
included  for  content,  but  has  not  been 
significantly  changed. 

Section  39.2:  Two  new  definitions  are 
being  added  for  ECS  and  tritium 
neution  generator  target  source. 

Section  39.15(a)(5){ii):  This  is  being 
revised  to  allow  a  more  performance- 
based  approach  to  prevent  inadvertent 
intrusion  on  an  abandoned  som^ce. 

Section  39.15(a)(5)(iii):  This  is  being 
revised  to  meet  the  NRC's  metrification 
policy. 

Section  39.35(b):  This  is  being  revised 
to  meet  the  NRC's  metrification  policy. 

Section  39.35(c)(1):  This  essentially 
repeats  the  existing  paragraph  on  leak 
testing  frequency,  but  notes  that  ECSs 
are  not  Included  in  this  paragraph. 

Section  39.35(c)(2):  This  is  a  new 
paragraph  allowing  a  3  year  leak  testing 
interval  for  ECSs. 

Section  39.35(d):  This  is  being  revised 
to  meet  the  NRC's  metrification  policy. 

Section  39.35(e)(1):  This  is  an 
editorial  change  to  indicate  that 
hydrogen-3  and  tritium  are  the  same. 

Sections  39.35(e)(4)  and  (5):  This  is 
being  revised  to  meet  the  NRC's 
metrification  policy. 

Section  39.41  has  been  significantly 
revised  as  described  below: 

Section  39.41(a):  This  is  a  new 
paragraph  describing  the  applicable 
requirements  for  a  sealed  source  which 
includes  requirements  from  the  existing 
§  39.41(a)(1)  and  (2). 

Section  39.41(b):  This  is  a  new 
paragraph  to  allow  pre-1989  sources  to 
meet  USASI  standards. 


Section  39.41(c):  This  is  a  new 
paragraph  providing  for  the  use  of 
current  ANSI  standards. 

Section  39.41(d):  This  is  the  existing 
§  39.41(a)(3). 

Section  39.41(d)(l)(v):  This  is  beiiig 
revised  to  meet  the  NRC's  metrification 
policy  (the  old  §  39.41(a)(3)(v)). 

Section  39.41(e):  This  is  the  old 
§  39.41(b)  and  is  edited  to  be  consistent 
with  the  above  changes. 

Section  39.41(f):  This  is  a  new 
paragraph  clarifying  that  this  section 
does  not  apply  to  ECSs. 

Section  39.49:  This  is  being  revised  to 
eliminate  an  obsolete  date. 

Section  39.53:  This  is  a  new  section 
providing  requirements  for  ECSs. 

Section  39,55:  This  is  a  new  section 
providing  requirements  for  tritiimi 
neutron  generator  target  soiux;es. 

Sections  39.77(c)(l)(i)  and  (ii):  This  is 
being  revised  to  allow  an  option  to 
immediately  abandoning  a  well  without 
receiving  prior  NRC  approval  when  the 
licensee  believes  there  is  an  immediate 
threat  to  public  health  and  safety. 

Section  39.77(d)(9):  This  is  a  new 
paragraph  requiring  the  licensee  to 
justify  in  vmting  why  it  was  necessary 
to  immediately  abandon  a  well  without 
prior  NRC  approval. 

Compatibility  of  Agreement  State 
Regulations 

The  compatibility  of  the  provisions  in 
10  CFR  part  39  have  been  determined  in 
accordance  with  the  NRC's  "Statement 
of  Principle  and  Policy  for  the 
Agreement  State  Program;  Policy 
Statement  on  Adequacy  and 
Compatibility  of  Agreement  State 
Programs"  that  was  published  on 
September  3, 1997  (62  FR  46517).  The 
NRC  is  adding  definitions  for  an 
"Energy  compensation  source"  and  a 
"Tritium  neutron  generator  target 
soiut:e"  to  §  39.2  and  adding  two  new 
sections  to  10  CFR  part  39.  The 
definitions  for  an  ECS  and  a  tritium 
neutron  generator  target  source  are 
assigned  Compatibility  Category  B.  The 
new  §  39.53,  Energy  compensation 
source,  and  §  39.55,  Tritium  neutron 
generator  target  S'^urce,  are  assigned 
Compatibility  Category  C.  The  NRC  is 
not  proposing  compatibility  changes  for 
those  sections  of  10  CFR  Part  39  that  are 
being  modified.  The  present 
Compatibility  Categories  for  the 
modified  sections  are:  Section  39.41, 
Compatibility  Category  B;  §§  39.15, 
39.35,  39.49,  39.77(c)  and  (d). 
Compatibility  Category  C. 

Specific  information  about  the  NRC's 
Compatibility  Policy  and  the  levels  of 
compatibility  assigned  to  the  present 
rule  may  be  found  at  the  Special 
Documents  area  of  the  Office  of  State 


Program's  Web  site,  http:// 
www.bsrd.oml.gov/nrc/home.html. 

Plain  Language 

The  Presidential  Memorandum  dated 
June  1, 1998,  entitied,  "Plain  Language 
in  Government  Writing,"  directed  that 
the  Federal  government's  writing  be  in 
plain  language.  The  NRC  requests 
comments  on  the  proposed  rule 
specifically  with  respect  to  the  clarity 
and  effectiveness  of  the  language  used. 
Comments  should  be  sent  to  the  address 
listed  above. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51,  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significanUy  affecting  the  quality 
of  the  human  environment,  and 
therefore,  an  environmental  impact 
statement  is  not  required.  The  proposed 
rule  would  modify  NRC  regulations 
dealing  with:  (1)  Low  activity  energy 
compensation  sources;  (2)  tritiiun 
neutron  generator  target  sources;  (3) 
specific  abandonment  procedures  in  the 
event  of  an  immediate  threat;  (4) 
changes  to  requirements  for  inadvertent 
intrusion  on  an  abandoned  source;  (5) 
the  codification  of  an  existing  generic 
exemption;  (6)  the  removal  of  an 
obsolete  date;  and  (7)  updating  10  CFR 
Part  39  to  be  consistent  with  the 
Commission's  metrification  policy.  The 
draft  environmental  assessment 
evaluated  the  maximum  annual  public 
health  risk  to  members  of  the  public  as 
a  result  of  these  proposed  changes  and 
determined  that  there  is  no  significant 
environmental  impact  as  a  result  of  the 
proposed  changes. 

TTie  NRC  has  sent  a  copy  of  the 
environmental  assessment  and  this 
proposed  rule  to  every  State  Liaison 
Officer  and  requested  their  comments. 
The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington.  DC. 
Single  copies  of  the  environmental 
assessment  and  the  finding  of  no 
significant  impact  are  available  from 
Mark  Haisfield,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6196. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  increases  the 
burden  on  licensees  to  justify  in  writing 
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the  immediate  threat  to  public  health 
and  safety  that  resulted  in  the 
implementation  of  abandonment  - 
procedures  prior  to  NRC  approval.  The 
burden  to  include  the  justification  in  the 
existing  report  required  in  10  CFR 
39.77(d)  will  increase  from  4  hours  to 
4.25  hours  per  impacted  report.  Because 
the  burden  for  this  information 
collection  requirement  is  insignificant, 
Office  of  Management  and  Budget 
(0MB)  clearance  is  not  required. 
Existing  requirements  were  approved  by 
the  0MB,  approval  number  3150-0130. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 

Regulatory  Analysis 

The  Conunission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room, 
2120  L  Street  NW.  (Lower  Level), 
Washington,  DC.  Single  copies  of  the 
draft  analysis  may  be  obtained  from 
Mark  Haisfield,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)415-6196. 

The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
analysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  ADDRESSES 
heading. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  Commission  certifies  that  this  rule, 
if  adopted,  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  All  of  the 
proposed  amendments  are  to  10  CFR 
part  39  and  are  intended  to  either 
reduce  regulatory  burdens  from 
unnecessary  requirements  or  to  clarify 
and  update  regulations  to  reduce 
confusion.  Therefore,  any  economic 
impact  to  a  small  entity  using  10  CFR 
part  39  should  be  either  neutral  or 
positive. 

Any  small  entity  subject  to  this 
regiUation  which  determines  that, 
because  of  its  size,  it  is  likely  to  bear  a 
disproportionate  adverse  economic 
impact  should  notify  the  Commission  of 
this  in  a  comment  that  indicates  the 
following: 


(a)  The  licensee's  size  and  how  the 
proposed  regulation  would  result  in  a 
significant  economic  burden  upon  the 
licensee  as  compared  to  the  economic 
burden  on  a  larger  licensee. 

(b)  How  the  proposed  regulations 
could  be  modified  to  take  into  account 
the  licensee's  differing  needs  or 
capabilities. 

(c)  The  benefits  that  would  accrue,  or 
the  detriments  that  would  be  avoided,  if 
the  proposed  regulations  were  modffied 
as  suggested  by  the  licensee. 

(d)  How  the  proposed  regulation,  as 
modified,  would  more  closely  equalize 
the  impact  of  regulations  or  create  more 
equal  access  to  die  benefits  of  Federal 
programs  as  opposed  to  providing 
special  advantages  to  any  individual  or 
group. 

(e)  How  the  proposed  regulation,  as 
modified,  would  still  adequately  protect 
public  health  and  safety. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  proposed  rule,  and 
therefore,  a  backfit  analysis  is  not 
required  because  these  amendments  do 
not  involve  any  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
50.109(a)(1). 

List  of  Subiects  in  10  CFR  Part  39 

Byproduct  material.  Criminal 
penalties.  Nuclear  material.  Oil  and  gas^ 
exploration — well  logging.  Reporting 
and  recordkeeping  requirements. 
Scientific  equipment.  Security 
measures.  Source  material,  Special 
nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  39. 

PART  39— UCENSES  AND  RADIATION 
SAFETY  REQUIREMENTS  FOR  WELL 
LOGGING 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  Sees.  53,  57,  62,  63,  65,  69,  81, 
82,  161,  182,  183,  186,  68  Stat.  929,  930,  932, 
933,  934,  935,  948,  953,  954,  955,  as 
amended,  sec.  234,  83  Stat.  444,  as  amended 
(42  U.S.C.  2073,  2077,  2092,  2093,  2095, 
2099,  2111,  2112,  2201,  2232,  2233,  2236, 
2282):  sees.  201,  as  amended,  202,  206,  88 
Stat.  1242,  as  amended,  1244, 1246  (42  U.S.C. 
5841,  5842,  5846). 

2.  Section  39.2  is  amended  by  adding 
definitions,  in  their  proper  alphabetic 
order,  of  the  terms  energy  compensation 
source  and  tritium  neutron  generator 
target  source  to  read  as  follows: 


§39.2    Definitions. 

Energy  compensation  source  (ECS) 
means  a  small  sealed  source,  with  an 
activity  not  exceeding  3.7  MBq  [100 
microcuries],  used  within  a  logging  tool, 
or  other  tool  components,  to  provide  a 
reference  standard  to  maintain  the  tool's 
calibration  when  in  use. 
***** 

Tritium  neutron  generator  target 
source  means  a  tritium  source  used 
within  a  neutron  generator  tube  to 
produce  neutrons  for  use  in  well  logging 
applications. 
***** 

3.  Section  39.15  is  amended  by 
revising  paragraph  (a)(5)(ii)  and  the 
introductory  text  of  paragraph  (a)(5)(iii) 
to  read  as  follows: 

§  39.1 5    Agreement  with  well  owner  or 
operator. 

(a)*  *  * 

(5)*  *  * 

(ii)  A  means  to  prevent  inadvertent 
intrusion  on  the  source,  unless  the 
source  is  not  accessible  to  any 
subsequent  drilling  operations;  and 

(iii)  A  permanent  identification 
plaque,  constructed  of  long  lasting 
material  such  as  stainless  steel,  brass, 
bronze,  or  monel,  must  be  mounted  at 
the  surface  of  the  well,  unless  the 
mounting  of  the  plaque  is  not  practical. 
The  size  of  the  plaque  must  be  at  least 
17  cm  [7  inches]  square  and  3  mm 
[Va-inch]  thick.  The  plaque  must 
contain — 
*        *        *        *        * 

4.  Section  39.35  is  amended  by 
revising  paragraphs  (b),  (c),  (d)(1),  (e)(1), 
(e)(4)  and  (e)(5)  to  read  as  follows: 

§  39.35    Leak  testing  of  sealed  sources. 

***** 

(b)  Method  of  testing.  The  wipe  of  a 
sealed  source  must  be  performed  using 
a  leak  test  kit  or  method  approved  by 
the  Commission  or  an  Agreement  State. 
The  wipe  sample  must  be  taken  from 
the  nearest  accessible  point  to  the  sealed 
source  where  contamination  might 
accumulate.  The  wipe  sample  must  be 
analyzed  for  radioactive  contamination. 
The  analysis  must  be  capable  of 
detecting  the  presence  of  185  Bq  [0.005 
microcuries]  of  radioactive  material  on 
the  test  sample  and  must  be  performed 
by  a  person  approved  by  the 
Commission  or  an  Agreement  State  to 
perform  the  analysis. 

(c)  Test  frequency.  (1)  Each  sealed 
source  (except  an  energy  compensation 
source  (ECS))  must  be  tested  at  intervals 
not  to  exceed  6  months.  In  the  absence 
of  a  certificate  from  a  transferor  that  a 
test  has  been  made  within  the  6  months 
before  the  transfer,  the  sealed  soiirce 
may  not  be  used  until  tested. 
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(2)  Each  ECS  that  is  not  exempt  from 
testing  in  accordance  with  paragraph  (e) 
of  this  section  must  be  tested  at 
intervals  not  to  exceed  3  years.  In  the 
absence  of  a  certificate  from  a  transferor 
that  a  test  has  been  made  within  the  3 
years  before  the  transfer,  the  ECS  may 
not  be  used  until  tested. 

(d)  Removal  of  leaking  source  from 
service.  (1)  If  the  test  conducted 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section  reveals  the  presence  of  185 
Bq  [0.005  microcuries]  or  more  of 
removable  radioactive  material,  the 
licensee  shall  remove  the  sealed  source 
from  service  immediately  and  have  it 
decontaminated,  repaired,  or  disposed 
of  by  an  NRC  or  Agreement  State 
licensee  that  is  authorized  to  perform 
these  functions.  The  licensee  shall 
check  the  equipment  associated  with 
the  leaking  source  for  radioactive 
contamination  and,  if  contaminated, 
have  it  decontaminated  or  disposed  of 
by  an  NRC  or  Agreement  State  licensee 
that  is  authorized  to  perform  these 
functions. 

*        *        *        *        • 

(e)  *  *  * 

(1)  Hydrogen-3  (tritiiun)  sources: 

***** 

(4)  Sources  of  beta-  or  gamma- 
emitting  radioactive  material  with  an 
activity  of  3.7  MBq  [100  microcuries]  or 
less;  and 

(5)  Sources  of  alpha-  or  neutron- 
emitting  radioactive  material  with  an 
activity  of  0.37  MBq  [10  microcuries]  or 
less. 

5.  Section  39.41  is  revised  to  read  as 
follows: 

§  39.41    Design  and  performance  criteria 
for  sources. 

(a)  A  licensee  may  use  a  sealed  source 
for  use  in  well  logging  applications  if— 

(1)  The  sealed  soiut:e  is  doubly 
encapsulated; 

(2)  The  sealed  source  contains 
licensed  material  whose  chemical  and 
physical  forms  are  as  insoluble  and 
nondispersible  as  practical;  and 

(3)  Meets  the  requirements  of 
paragraph  (b),  (c),  or  (d)  of  this  section. 

(b)  For  a  sealed  source  manufactured 
on  or  before  July  14, 1989,  a  licensee 
may  use  the  se^ed  source,  for  use  in 
well  logging  applications  if  it  meets  the 
requirements  of  USASI  N5. 10-1968, 
"Classification  of  Sealed  Radioactive 
Sources,"  or  the  requirements  in 
paragraph  (c)  or  (d)  of  this  section. 

(c)  For  a  sealed  source  manufactined 
after  July  14, 1989,  a  licensee  may  use 
the  sealed  source,  for  use  in  well  logging 
applications  if  it  meets  the  oil-well 
logging  requirements  of  ANSI/HPS 


N43.6-1997,  "Sealed  Radioactive 
Sources — Classification . ' ' 

(d)  For  a  sealed  source  manufactured 
after  July  14, 1989,  a  licensee  may  use 
the  sealed  soim:e,  for  use  in  well  logging 
applications,  if — 

(1)  The  sealed  source's  prototype  has 
been  tested  and  foimd  to  maintain  its 
integrity  after  each  of  the  following 
tests: 

(i)  Temperature.  The  test  source  must 
be  held  at  -40°  C  for  20  minutes.  600° 
C  for  1  hour,  and  then  be  subject  to  a 
thermal  shock  test  with  a  temperatiure 
drop  fitjm  600°  C  to  20°  C  wfithin  15 
seconds. 

(ii)  Impact  test.  A  5  kg  steel  hammer, 
2.5  cm  in  diameter,  must  be  dropped 
from  a  height  of  1  m  onto  the  test 
source. 

(iii)  Vibration  test.  The  test  source 
must  be  subject  to  a  vibration  from  25 
Hz  to  500  Hz  at  5  g  amplitude  for  30 
minutes. 

(iv)  Puncture  test.  A  1  gram  hammer 
and  pin,  0.3  cm  pin  diameter,  must  be 
dropped  from  a  height  of  1  m  onto  the 
test  source. 

(v)  Pressure  test.  The  test  source  must 
be  subject  to  an  external  pressure  of 
1.695  X  10^  pascals  [24,600  pounds  per 
square  inch  absolute]. 

(e)  The  requirements  in  paragraphs 
(a),  Cb),  (c),  and  (d)  of  this  section  do  not 
apply  to  sealed  soiut:es  that  contain 
licensed  material  in  gaseous  form. 

(f)  The  requirements  in  paragraphs  (a), 
(b),  (c),  and  (d)  of  this  section  do  not 
apply  to  energy  compensation  sources 
(ECS).  ECSs  must  be  registered  with  the 
Commission  under  §  32.210  of  this 
chapter  or  with  an  Agreement  State. 

6.  Section  39.49  is  revised  to  read  as 
follows: 

§39.49    Uranium  sinicer  bars. 

The  licensee  may  use  a  uranimn 
sinker  bar  in  well  logging  applications 
only  if  it  is  legibly  impressed  with  the 
words  "CAUTION— RADIOACTIVE- 
DEPLETED  URANIUM"  and  "NOTIFY 
CIVIL  AUTHORITIES  (or  COMPANY 
NAME)  IF  FOUND." 

7.  Section  39.53  is  added  to  read  as 
follows: 

§39.53    Energy  compensation  source. 

The  licensee  may  use  an  energy 
compensation  source  (ECS)  which  is 
contained  within  a  logging  tool,  or  other 
tool  components,  only  if  the  ECS 
contains  quantities  of  licensed  material 
not  exceeding  3.7  MBq  (100 
microcuries). 

(a)  For  well  logging  applications  with 
a  surface  casing  for  protecting  fresh 
water  aquifers,  use  of  the  ECS  is  only 


subject  to  the  requirements  of  §§  39.35, 
39.37  and  39.39. 

(b)  For  well  logging  applications 
without  a  siuface  casing  for  protecting 
fresh  water  aquifers,  use  of  the  ECS  is 
only  subject  to  the  requirements  of 
§§39.15.  39.35,  39.37,  39.39,  39.51,  and 
39.77. 

8.  Section  39.55  is  added  to  read  as 
follows: 

§  39.55    Tritium  neutron  generator  target 
source. 

(a)  Use  of  a  tritium  neutron  generator 
target  source,  containing  quantities  not 
exceeding  1,110  MBq  [30  cxuies]  and  in 
a  well  with  a  surface  casing  to  protect 
fresh  water  aquifers,  is  subject  to  the 
requirements  of  this  part  except 
§§39.15,  39.41,  and  39.77. 

(b)  Use  of  a  tritium  neutron  generator 
target  source,  containing  quantities 
exceeding  1,110  MBq  [30  ciuies]  or  in 

a  well  without  a  surface  casing  to 
protect  fresh  water  aquifers,  is  subject  to 
the  requirements  of  this  Part  except 
§39.41. 

9.  Section  39.77  is  amended  by 
revising  paragraph  (c)(1),  redesignating 
paragraphs  (d)(9)  and  (d)(10)  as 
paragraphs  (d)(10)  and  (d)(ll),  and 
adding  a  new  paragraph  (d)(9)  to  read  as 
follows: 

§  39.77    Notification  of  incidents  and  lost 
sources;  abandonment  procedures  for 
irretrievable  sources. 

***** 

(c)*  *  * 

(1)  Notify  the  appropriate  NRC 
Regional  Office  by  telephone  of  the 
circumstances  that  resulted  in  the 
inability  to  retrieve  the  source  and — 

(i)  Obtain  NRC  approval  to  implement 
abandonment  procedures;  or 

(ii)  That  the  licensee  implemented 
abandonment  before  receiving  NRC 
approval  because  the  licensee  believed 
there  was  an  immediate  threat  to  public 
health  and  safety;  and 
***** 

(d)  *  *  * 

(9)  The  inunediate  threat  to  public 
health  and  safety  justification  for 
implementing  abandonfnent  if  prior 
NRC  approval  was  not  obtained  in 
accordance  with  paragraph  (c)(l)(ii)  of 
this  section; 
***** 

Dated  at  Rockville,  MD.,  this  31st  day  of 
March.  1999. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miragiia,  Jr., 
Acting  Executive  Director  for  Operations. 
(FR  Doc.  99-9746  Filed  4-16-99;  8:45  am] 
BNXmG  CODE  TSSO-OI-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctot  No.  97-ANE-51-AD] 

Airworttiiness  Directives;  AhiedSignal 
Inc.  TFE731  Series  Turbofan  Engines 

agency:  Federal  Aviation 

Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMIMRY:  This  document  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to 
AlliedSignal  Inc.  TFE731  series  turbofan 
engines,  that  currently  requires  the 
installation  of  an  improved  flexible 
(flex)  fuel  tube.  This  action  would 
clarify  that  installation  of  the  improved 
flex  fuel  tube  and  that  the  use  of  a  clamp 
on  the  original  rigid  fuel  tube  are 
optional  for  engines  installed  on  Learjet 
35,  36,  and  55  series  airplanes.  This 
proposal  is  prompted  by  confusion  from 
operators  regarding  the  applicability  of 
these  Learjet  engine  installations.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  cracking  of  the 
fuel  tube  and  the  subsequent  leakage  of 
fuel  on  or  around  electrical  components, 
which  can  cause  an  engine  fire. 
DATES:  Comments  must  be  received  by 
May  19, 1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  97-ANE- 
51-AD,  12  New  England  Executive  Park, 
Biirlington,  MA  01803-5299.  Ckimments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ad- 
engineprop@faa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  Comments 
may  be  inspected  at  this  location 
between  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AlliedSignal  Aerospace,  Attn:  Data 
Distribution,  M/S  64-3/2101-201,  P.O. 
Box  29003,  Phoenix,  AZ  85038-9003; 
telephone  (602)  365-2493,  fax  (602) 
365-5577.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Costa,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 


3960  Paramount  Blvd.,  Lakewood,  CA 
90712;  telephone  (562)  627-5246,  fax 
(562) 627-5210. 

supplementaryhnformation: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-51-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-ANE-51-AD.  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  August  3, 1998,  the  Federal 
Aviation  Administration  (FAA)  issued 
AD  98-1 7-01 ,  Amendment  39-10703 
(63  FR  42691,  August  11,  1998),  to 
require  installation  of  an  improved 
flexible  (flex)  fuel  tube.  That  action  was 
prompted  by  reports  of  fuel  leaks  from 
a  cracked  fuel  tube  in  engines  that  have 
already  installed  a  clamp  assembly  in 
accordance  with  a  superseded  AD.  That 
condition,  if  not  corrected,  could  result 
in  cracking  of  the  fuel  tube  and  the 
subsequent  leakage  of  fuel  on  or  around 
electrical  components,  which  can  cause 
an  engine  fire. 


Since  the  issuance  of  that  AD,  the 
FAA  has  received  reports  from  operators 
expressing  confusion  as  to  the 
applicability  of  engines  installed  on 
Learjet  35,  36,  and  55  series  airplanes. 
That  AD  did  not  affect  the  AlliedSignal 
engine  Model  TFE731-2-2B  and  engine 
series  TFE731-3A  and  -3AR  installed 
on  Learjet  Models  35,  36,  and  55 
because  starter  generators  are  not  used 
on  these  airplanes.  In  addition,  for  this 
application,  there  have  been  no  reported 
fuel  line  failures. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  AlliedSignal 
Inc.  Alert  Service  Bulletin  (ASB)  No. 
TFE731-A73-3128,  dated  February  26, 
1997,  and  AlliedSignal  Lie.  ASB  No. 
TFE731-A73-3132,  dated  April  9, 1997, 
that  describe  procedures  for  installing 
an  improved  flex  fuel  tube,  and 
AlliedSignal  Inc.  SB  No.  TFE731-73- 
3107,  Revision  4,  dated  April  20, 1994, 
that  describes  procedures  for  installing 
a  clamp  assembly  on  the  rigid  fuel  tube. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
revise  AD  98-17-01  to  clarify  that  the 
installation  of  the  improved  flex  fuel 
tube  and  the  use  of  a  clamp  on  the 
original  rigid  fuel  tube  are  optional  for 
engines  installed  on  Learjet  35,  36,  and 
55  series  airplanes. 

As  this  revision  is  merely  a 
clarification,  there  would  be  no 
additional  economic  impact  on 
operators.  In  addition,  this  revision 
corrects  the  docket  number  for  this  AD, 
which  appears  as  "98-ANE-36-AD"  in 
the  current  AD.  The  correct  docket 
number  for  this  AD  is  "97-ANE-51- 
AD." 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regidation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
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action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10703  (63  FR 
42691,  August  11, 1998),  and  by  adding 
a  new  airworthiness  directive,  to  read  as 
follows: 

AlliedSignal  Inc.:  Docket  97-ANE-51-AD. 
Revises  AD  98-17-01.  Amendment  39- 
10703. 

Applicability:  AlliedSignal  hic. 
(formerly  Allied-Signal  Aerospace 
Company,  Garrett  Engine  Division  and 
Garrett  Turbine  Engine  Co.)  TFE731-2, 
-3,  and  -4  series  turbofan  engines  with 
fuel  tubes,  part  numbers  (P/Ns) 
3071051-1,  3073729-1,  or  3072886-1, 
installed.  These  engines  are  installed  on 
but  not  limited  to  the  followdng 
airplanes:  Avions  Marcel  Dassault 
Falcon  10,  50,  and  100  series;  Cessna 
Model  650,  Citation  m,  VI,  and  VII; 
Learjet  31  (M31)  35,  36  and  55  series, 
Raytheon  British  Aerospace  HS-125 
series;  and  Sabreliner  NA-265-65. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracked  fuel  tubes  and  the 
subsequent  leakage  of  fuel  on  and  around 


electrical  components,  which  can  cause  an 
engine  fire,  accomplish  the  following: 

(a)  Except  for  engines  installed  on  Learjet 
35,  36,  and  55  airplanes,  within  160  hours 
time  in  service  (TIS)  after  the  effective  date 
of  this  AD,  or  prior  to  December  20, 1999, 
whichever  occurs  first,  install  an  improved 
flexible  fuel  tube,  as  follows: 

(1)  For  engines  installed  on  Cessna 
airplanes,  install  in  accordance  with  the 
Accomplishment  Instructions  of  AlliedSignal 
Inc.  Alert  Service  Bulletin  (ASB)  No. 
TFE731-A73-3132.  dated  April  9. 1997. 

(2)  For  engines  installed  on  all  other 
airplanes  except  for  the  Learjet  35,  36  and  55 
series,  install  in  accordance  with  the 
Accomplishment  Instructions  of  AlliedSignal 
Inc.  ASB  No.  TFE731-A73-3128,  dated 
February  26, 1997. 

(b)  For  engines  installed  on  Learjet  35,  36, 
and  55,  the  improved  flex  tube  and  the  clamp 
assembly  installed  on  the  original  rigid  fuel 
tube  are  optional.  If  the  clamp  assembly  is 
used,  install  the  clamp  assembly  in 
accordance  with  the  Accomplishment 
Instructions  of  AlliedSignal  Inc.  SB  No. 
TFE731-73-3107,  Revision  4,  dated  April  20, 
1994. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  compliance  time 
that  provides  an  acceptable  level  of  safety 
may  be  used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(d)  S^lecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
April  12, 1999. 
Ronald  L.  Vavniska, 
Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  99-9657  Filed  4-16-99;  8:45  am] 
BILLING  CODE  4010-13-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-6324-6] 

Project  XL  Site-Specific  Rulemaking 
for  Andersen  Corporation's  Facility  in 
Bayport,  Minnesota 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule;  request  for 

comments  on  draft  final  project 

agreement. 


summary:  The  Environmental  Protection 
Agency  ("EPA")  is  proposing  to 
implement  a  project  imder  the  Project 
XL  program  for  the  Andersen 
Corporation  ("Andersen")  facility 
located  in  Bayport,  Minnesota.  The 
terms  of  the  project  are  defined  in  a 
draft  Final  Project  Agreement  ("FPA") 
which  is  being  made  available  for  public 
review  and  comment  by  this  dociunent. 
hi  addition,  EPA  is  proposing  a  site- 
specific  rule,  applicable  only  to  the 
Andersen  Bayport  facility,  to  facilitate 
implementation  of  the  project.  By  this 
document,  EPA  solicits  comment  on  the 
proposed  rule,  the  draft  FPA,  and  the 
project  generally. 

This  proposed  site-specific  rule  is 
intended  to  provide  regulatory  changes 
under  the  Clean  Air  Act  ("CAA"  or  the 
"Act")  to  implement  Andersen's  XL 
project,  which  will  result  in  superior 
environmental  performance  and,  at  the 
same  time,  provide  Andersen  with 
greater  operational  flexibility.  The 
proposed  site-specific  rule  would 
change  some  of  the  CAA  requirements 
which  apply  to  the  Andersen  Bayport 
facility  for  die  Prevention  of  Significant 
Deterioration  ("PSD")  program,  in 
particular  existing  synthetic  minor 
limits  that  apply  to  some  VOC  sources 
in  the  Bayport  fadUty.  "Synthetic 
minor"  limits  are  operational  and 
control  Umitations  which  serve  to  limit 
the  net  emissions  increase  associated 
with  proposed  new  or  modified  units  or 
systems  to  less  than  the  applicable 
significance  level  and  thereby  keep 
them  out  of  PSD  review. 
DATES:  Comments.  All  public  comments 
must  be  received  on  or  before  May  19, 
1999.  If  a  public  hearing  is  held,  the 
public  comment  period  woidd  remain 
open  imtil  Jxme  3, 1999 

Public  Hearing.  A  pubUc  hearing  will 
be  held,  if  requested,  to  provide 
interested  persons  an  opportunity  for 
oral  presentation  of  data,  views,  or 
argiunents  concerning  this  proposed 
rule  to  implement  Andersen's  XL 
;    project.  If  anyone  contacts  the  EPA 
requesting  to  speak  at  a  public  hearing 
by  April  29, 1999,  a  public  hearing  will 
be  held  on  May  3, 1999.  Additional 
information  is  provided  in  the  section 
entitled  ADDRESSES. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  Ms.  Rachel  Rineheart  at  the  EPA 
by  April  29, 1999.  Additional 
information  is  provided  in  the  section 
entitled  ADDRESSES. 
ADDRESSES:  Comments.  Written 
comments  should  be  submitted  in 
duplicate  to:  Ms.  Rachel  Rineheart,  U.S. 
'  Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
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West  Jackson  Boulevard  (AR-18J), 
Chicago.  IL,  60604-3590. 

Docket.  A  docket  containing 
supporting  information  used  in 
developing  this  proposed  rulemaking  is 
available  for  public  inspection  and 
copying  at  U.S.  EPA.  Region  5,  77  West 
Jackson  Boulevard.  Chicago.  Illinois 
60604-3590.  (312)  886-7017.  8:30  am- 
4:30  pm  business  days,  and  U.S.  EPA, 
401  M  Street,  SW.  Room  3802. 
Washington.  D.C.  20460.  (202)  260- 
2601,  during  normal  business  hours, 
and  at  the  Bayport  Public  Library.  582 
North  Fourth  Street.  Bayport.  Minnesota 
55003.  (651)  439-7454.  A  reasonable  fee 
may  by  charged  for  copying. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  in  Bayport. 
Minnesota.  Persons  interested  in 
attending  the  hearing  should  contact 
Ms.  Rachel  Rineheart  at  (312)  886-7017 
to  verify  that  a  hearing  will  be  held. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rachel  Rineheart,  U.S.  Environmental 
Protection  Agency.  Region  5.  Air  and 
Radiation  Division.  77  West  Jackson 
Boulevard  (AR-18J),  Chicago.  IL  60604- 
3590,(312)886-7017. 
SUPPLEMENTARY  INFORMATION: 

Outline  of  This  Document 

I.  Authority 

II.  Background 

A.  Overview  of  Project  XL 

B.  Overview  of  the  Andersen  XL  Project 

1.  Introduction 

2.  Andersen  XL  Project  Description 

a.  Background 

b.  Project  Details 

3.  Environmental  Benefits 

4.  Stakeholder  Involvement 
ni.  Clean  Air  Act  Requirements 

A.  Summary  of  Regulatory  Requirements 
for  the  Andersen  XL  Project 

B.  Prevention  of  Significant  Deterioration 

C.  Proposed  Regulatory  Changes 

1.  Synthetic  Minor  Limits 

2.  Duration 

3.  Duration  of  Flexibility 

4.  Summary 

IV.  Additional  Information 

A.  Public  Hearing 

B.  Executive  Order  12866 

C.  Regulatory  Flexibility    - 

D.  Paperwork  Reduction  Act 

E.  L^nfunded  Mandates  Reform  Act 

F.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

G.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

H.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

I.  National  Technology  Transfer  and 
Advancement  Act 

I.  Authority 

This  regulation  is  being  proposed 
under  the  authority  of  sections 
101(b)(1).  110.  111.  161-169,  and 


301(a)(1)  of  the  CAA.  EPA  has 
determined  that  this  rulemaking  is 
subject  to  the  provisions  of  section 
307(d)  of  the  CAA. 

n.  Background 

A.  Overview  of  Project  XL 

This  proposed  site-specific  regulation 
will  implement  a  project  developed 
under  Project  XL,  an  EPA  initiative  to 
allow  regulated'entities  to  achieve  better 
environmental  results  at  less  cost. 
Project  XL — "excellence  and 
Leadership" — was  annoimced  on  March 
16, 1995,  as  a  central  part  of  the 
National  Performance  Review  and  the 
EPA's  effort  to  reinvent  environmental 
protection.  See  60  FR  27282  (May  23, 
1995).  Project  XL  provides  a  limited 
number  of  private  and  public  regulated 
entities  an  opportunity  to  develop  their 
own  pilot  projects  to  provide  regulatory 
flexibility  that  will  residt  in 
environmental  protection  that  is 
superior  to  what  would  be  achieved 
through  compliance  with  current  and 
reasonably  anticipated  future 
regulations.  These  efforts  are  crucial  to 
the  Agency's  ability  to  test  new 
regulatory  strategies  that  reduce 
regulatory  burden  and  promote 
economic  growth  while  achieving  better 
environmental  and  public  health 
protection.  The  Agency  intends  to 
eveiluate  the  residts  of  this  and  other 
Project  XL  projects  to  determine  which 
specific  elements  of  the  project(s),  if 
any,  should  be  more  broadly  applied  to 
other  regulated  entities  for  the  benefit  of 
both  the  economy  and  the  environment. 

Under  Project  XL,  participants  in  four 
categories — facilities,  industry  sectors, 
governmental  agencies  and 
commimities — are  offered  the  flexibility- 
to  develop  common  sense,  cost-effective 
strategies  that  will  replace  or  modify 
specific  regiUatory  requirements,  on  the 
condition  that  they  produce  and 
demonstrate  superior  environmental 
performance.  To  participate  in  Project 
XL,  applicants  must  develop  alternative 
pollution  reduction  strategies  pursuant 
to  eight  criteria:  superior  environmental 
performance;  cost  savings  and 
paperwork  reduction;  local  stakeholder 
involvement  and  support;  test  of  an 
innovative  strategy;  transferability; 
feasibility;  identification  of  monitoring, 
reporting  and  evaluation  methods;  and 
avoidance  of  shifting  risk  burden.  They 
must  have  full  support  of  affected 
Federal,  state  and  tribal  agencies  to  be 
selected.  For  more  information  about 
the  XL  criteria,  readers  should  refer  to 
the  two  descriptive  docimients 
published  in  the  Federal  Register  (60 
FR  27282,  May  23, 1995  and  62  FR 
19872,  April  23, 1997),  and  the 


December  1, 1995  "Principles  for 
Development  of  Project  XL  Final  Project 
Agreements"  document. 

The  XL  program  is  intended  to  allow 
the  EPA  to  experiment  with  untried, 
potentially  promising  regulatory 
approaches,  both  to  assess  whether  they 
provide  benefits  at  the  specific  facility 
affected,  and  whether  they  should  be 
considered  for  wider  application.  Such 
pilot  projects  allow  the  EPA  to  proceed 
more  quickly  than  woidd  be  possible 
when  undertaking  changes  on  a 
nationwide  basis.  As  part  of  this 
experimentation,  the  EPA  may  try  out 
approaches  or  legal  interpretations  that 
depart  from  or  are  even  inconsistent 
with  longstanding  Agency  practice,  so 
long  as  those  interpretations  are  within 
the  broad  range  of  discretion  enjoyed  by 
the  Agency  in  interpreting  statutes  that 
it  implements.  The  EPA  may  also 
modify  rules,  on  a  site-specific  basis, 
that  represent  one  of  several  possible 
policy  approaches  within  a  more 
general  statutory  directive,  so  long  as 
the  alternative  being  used  is  permissible 
under  the  statute. 

Adoption  of  such  alternative 
approaches  or  interpretations  in  the 
context  of  a  given  XL  project  does  not, 
however,  signal  the  EPA's  willingness  to 
adopt  that  interpretation  as  a  general 
matter,  or  even  in  the  context  of  other 
XL  projects.  It  would  be  inconsistent 
with  the  forward-looking  nature  of  these 
pilot  projects  to  adopt  such  innovative 
approaches  prematurely  on  a 
widespread  basis  without  first 
determining  whether  or  not  they  are 
viable  in  practice  and  successful  in  the 
particular  projects  that  embody  them. 
Furthermore,  as  EPA  indicated  in 
announcing  the  XL  program,  the  Agency 
expects  to  adopt  only  a  limited  number 
of  carefully  selected  projects.  These 
pilot  projects  are  not  intended  to  be  a 
means  for  piecemeal  revision  of  entire 
programs.  Depending  on  the  results  in 
these  projects,  EPA  may  or  may  not  be 
willing  to  consider  adopting  the 
alternative  interpretation  again,  either 
generally  or  for  other  specific  facilities. 

The  EPA  believes  that  adopting 
alternative  policy  approaches  and 
interpretations,  on  a  limited,  site- 
specific  basis  and  in  connection  with  a 
carefully  selected  pilot  project,  is 
consistent  with  the  expectations  of 
Congress  about  EPA's  role  in 
implementing  the  environmental 
statutes  (so  long  as  the  Agency  acts 
within  the  discretion  allowed  by  the 
statute).  Congress'  recognition  that  there 
is  a  need  for  experimentation  and 
research,  as  well  as  ongoing  re- 
evaluation  of  environmental  programs, 
is  reflected  in  a  variety  of  statutory 
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provisions,  such  as  sections  101(b)  and 
103oftheCAA. 

B.  Overview  of  the  Andersen  XL  Project 

1.  Introduction 

This  proposed  site-specific  rule  will 
facilitate  issuance  of  a  consolidated 
permit  which  will  contain  Federal  and 
State  permits  as  outlined  in  the 
Andersen  Windows  Project  XL  draft 
FPA.  The  draft  FPA  was  developed  by 
the  Andersen  Community  Advisory 
Committee  ("CAC").  Andersen,  the 
Minnesota  Pollution  Control  Agency 
("MPCA"),  Washington  County,  and  the 
EPA.  The  draft  FPA  is  available  for 
review  in  the  docket  for  today's  action 
and  also  is  available  on  the  world  wide 
web  at  http://www.epa.gov/projectxl. 
The  draft  FPA  outlines  how  the  project 
addresses  the  eight  Project  XL  criteria, 
in  particular  how  the  project  will 
produce,  measure,  monitor,  report,  and 
demonstrate  superior  environmental 
benefits,  hi  today's  action,  the  Agency  is 
soliciting  comment  on  proposed  site- 
specific  regulatory  changes  to 
implement  the  project. 

The  draft  FPA  contemplates  issuance 
of  a  consolidated  permit  which  will 
contain  Federal  and  State  permits  for 
Andersen's  Bayport  facility,  which 
MPCA  would  issue  subsequent  to  the 
promulgation  of  a  final  rule.  The 
Andersen  XL  consolidated  permit 
would  be  composed  of  a  minor  new 
source  review  permit  imder  the 
Minnesota  State  Implementation  Plan 
("SIP"),  a  Title  V  permit  under  the 
Minnesota  Title  V  program  approved 
imder  40  CFR  part  70,  and  a  PSD  permit 
under  40  CFR  52.21,  as  proposed  to  be 
modified  and  made  applicable  to 
Andersen  at  40  CFR  52.1246.  Any  such 
consoUdated  permit  would  be  issued  in 
accordance  with  appUcable  public 
notice  and  comment,  and  administrative 
appeal  and  petition  provisions.  In 
issuing  a  PSD  permit,  MPCA  will  be 
acting  as  EPA's  delegatee  in  accordance 
with  40  CFR  52.21(u)  and  40  CFR  part 
124.  EPA  will  send  direct  and  timely 
notification  of  the  public  comment 
period  for  the  Andersen  XL  permit  to 
any  person  who  either  comments  on 
this  proposed  rule,  the  draft  FPA,  or 
otherwise  requests  such  notice. 

EPA  also  seeks  comment  on  the  draft 
FPA  (which  is  available  on  the  world 
wide  web,  in  the  docket  file  for  today's 
action,  and  upon  request)  in  light  of  the 
criteria  outlined  in  the  Agency's  May 
23. 1995,  Federal  Register  doctunent  (60 
FR  27282)  regarding  Regulatory 
Reinvention  (XL)  Pilot  Projects.  Those 
criteria  are:  (1)  environmental 
performance  superior  to  what  woidd  be 
achieved  through  compliance  with 


current  and  reasonably  anticipated 
future  regulations;  (2)  cost  savings  or 
economic  opportunity,  and/or  decreased 
paperwork  burden;  (3)  stakeholder 
support;  (4)  test  of  innovative  strategies 
for  achieving  environmental  results;  (5) 
approaches  that  could  be  evaluated  for 
futiire  broader  application;  (6)  technical 
and  administrative  feasibility;  (7) 
mechanisms  for  monitoring,  reporting, 
and  evaluation;  and  (8)  consistency  with 
Executive  Order  12898  on 
Environmental  Justice  (avoidance  of 
shifting  of  risk  burden). 

2.  Andersen  XL  Project  Description 

a.  Background.  The  Andersen 
Corporation  is  a  leading  manufacturer  of 
durable,  energy  efficient,  high 
performance  clad  wood  windows  and 
patio  doors.  Andersen's  main 
manufacturing  plant  is  at  100  Foiuth 
Avenue  North  in  Bayport,  Minnesota 
(Fourth  Avenue  Site),  along  the  St. 
Croix  River,  a  federally  designated 
"Wild  and  Scenic  River,"  which  forms 
the  border  between  Minnesota  and 
Wisconsin. 

Operating  in  the  St.  Croix  Valley  since 
1903,  Andersen  has  demonstrated  a 
long-term  ethic  of  stewardship.  This 
ethic  is  reinforced  by  the  high  level  of 
environmental  performance  of  the 
current  Andersen  operations.  Andersen 
employs  approximately  3,000  people  at 
its  Fourth  Avenue  Site.  Existing  Fourth 
Avenue  Site  manufacturing  facilities  are 
located  on  110  acres,  consisting  of  78 
buildings,  most  of  which  are 
interconnected.  Manufacturing  and 
related  processes  at  Andersen  include 
wood  cutting  and  milling,  wood 
preservative  application,  painting,  vinyl 
processing,  adhesive  operations,  by- 
product transfer,  wood-fired  boilers, 
assembly  operations,  technology 
development,  production  support  and 
maintenance  functions. 

The  Andersen  West  Site  is  located  at 
4001  Stagecoach  Road  North,  on  the 
western  boundary  of  Bayport.  The 
Andersen  West  Site  is  located 
approximately  one  mile  West  of  the 
Fourth  Avenue  Site  and  is  intended,  in 
part,  to  be  a  support  operation  for  the 
Fourth  Avenue  Site.  "The  property  was 
purchased  by  Andersen  in  1994  to 
provide  expansion  space  for  its  various 
operations.  The  site  is  245  acres  in  total 
size.  Of  that  acreage,  approximately  150 
acres  are  suitable  for  development.  The 
remaining  acreage  not  able  to  be 
developed  includes  a  wedand,  a 
bluffland  tract  that  the  Company  has 
placed  in  a  conservation  easement,  and 
3  probable  Native  American  Biu-ial  sites. 
A  site  suitability  study  is  currently 
underway  to  identify  the  best  possible 
use(s)  for  the  site. 


Except  as  specifically  described  in 
this  proposed  rule  and  the  draft  FPA. 
nothing  in  this  proposed  rule,  draft 
FPA,  or  the  Andersen  XL  permits  will 
waive,  modify,  or  otherwise  affect  any 
obligations  Andersen  may  have  imder 
local.  State,  and  Federal  law  with 
respect  to  development  of  the  Andersen 
West  property. 

b.  Project  Details.  Andersen  plans  to 
expand  its  production  capacity  for 
window  components  made  using  its 
special  Fibrex^^  technology,  which  is  a 
combination  of  reclaimed  sawdust  and 
vinyl  that  can  be  extruded  into  a  variety 
of  shapes  without  the  need  for  extensive 
milling  or  preservation  treatment.  In 
addition,  Andersen  plans  to  expand  the 
use  of  its  waterbome  treatment 
processes.  Both  of  these  processes  result 
in  substantially  fewer  VOC  emissions 
per  Unit  than  traditional  solvent-based 
wood  treatment.  To  expedite  this 
expansion,  Minnesota  and  EPA  plan  to 
allow  Andersen  to  modify  and  add  VOC 
and  milling  and  non-milling  PM/PMio 
sources  without  additional  PSD 
approvals  and  eliminate  certain  existing 
VOC  synthetic  minor  limits.  Today's 
proposed  rule  would  authorize,  only 
within  the  context  of  the  Andersen  XL 
project,  the  elimination  of  certain  VOC 
synthetic  minor  limits  and  establish  a 
ten  year  contemporaneous  period  for 
VOC  and  non-milling  PM/PMio 
emissions  for  the  purpose  of 
determining  net  emission  increases 
imder  the  PSD  program.  All  other 
elements  of  the  project  will  be 
incorporated  in  Andersen's  XL  permit 
without  the  need  for  any  change  in 
applicable  requirements. 

The  cornerstone  of  this  project  is  the 
creation  of  a  novel  performance  ratio 
approach  to  the  regidation  of  VOCs 
which  limits  VOC  emissions  per  unit  of 
production.  This  approach,  which  could 
not  be  imposed  under  existing  law,  is 
intended  to  "lock-in"  existing  efficient 
manufacturing  methods  and  processes 
while  encouraging  continued 
improvement. 

On  a  per  period  basis  (13  periods  per 
year)  Andersen  will  calculate  the  ratio     , 
of  pounds  VOC  emitted  per  cubic  foot 
of  product  shipped  (performance  ratio) 
for  the  preceding  13  periods.  That 
calculation  will  be  compared  to  the 
following  series  of  tiered  limits 
established  as  part  of  this  project: 

CAC  Limit— ^e  CAC  limit  shall  serve 
as  the  main  limit  for  evaluating 
Andersen's  ongoing  environmental 
performance.  "Hie  CAC  limit  is  the 
average  of  the  prior  five  years' 
performance  ratios.  The  CAC  limit  will 
L^*-  recalculated  once  every  three  years, 
will  decline  if  appropriate,  but  will 
increase  only  if  the  CAC  approves  the 
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change,  with  the  concurrence  of  EPA 
and  MPCA.  If  Andersen's  annual 
performance  ratio  exceeds  the  CAC 
limit,  Andersen  will  be  required  to 
provide  a  specific  explanation  of  the 
exceedance  to  the  CAC  as  well  as 
establish  a  CAC — approved  corrective 
action  plan  to  bring  the  performance 
ratio  back  below  the  limit. 

Enforcement  Limit — A  static 
enforcement  limit  for  the  ten-year 
duration  of  the  project  will  be 
established  utilizing  the  initial  CAC 
limit  plus  two  standard  deviations.  If 
the  facility's  annual  performance  ratio 
exceeds  the  enforcement  limit  the 
company  would  potentially  be  subject 
to  the  enforcement  actions  that  are 
available  under  current  law. 

Project  Limit — The  adjusting  project 
limit  will  be  set  at  two  standard 
deviations  above  the  CAC  limit.  It  will 
be  the  same  as  the  enforcement  limit  for 
the  initial  three-year  period,  but  will  be 
adjusted  at  the  same  time  as  the  CAC 
limit.  The  project  limit  will  never 
exceed  the  enforcement  limit.  If 
Andersen's  performance  ratio  exceeds 
the  project  limit  (but  is  below  the 
enforcement  limit)  the  project  will  end 
unless  Andersen  demonstrates  to  the 
satisfaction  of  the  CAC,  EPA,  and 
MPCA.  each  acting  in  its  independent 
capacity,  why  the  project  should 
continue. 

Reward  Limit — The  reward  limit  will 
be  set  at  two  standard  deviations  below 
the  CAC  limit.  The  reward  limit  will  not 
increase  and  will  only  decline  if 
Andersen  remains  below  it  for  three 
consecutive  years.  The  CAC  limit  could 
never  go  below  the  reward  limit.  If  the 
facility  operates  below  the  reward  limit, 
it  will  potentially  receive  rewards, 
depending  upon  the  duration  of  reward 
performance,  such  as  formal  recognition 
by  U.S.  EPA  and  MPCA,  addiUon  of 
Mini-Projects  (to  be  accomplished  in 
accordance  with  the  Section  VI 
amendment  provision  of  the  FPA, 
including  any  applicable  public  notice 
and  comment  requirements),  and 
extension  of  the  Project  duration  which 
would  be  treated  as  a  modification  of 
Andersen's  XL  Permit  and  be  subject  to 
applicable  rulemaking  and  permitting 
requirements. 

Beyond  the  performance  ratio, 
Andersen  will  accept  enforceable  caps 
on  VOC  emissions  at  its  Bayport  facility 
and  an  enforceable  cap  on  non-milling 
PM/PMlO  emissions.  In  exchange  for 
accepting  these  caps,  as  well  as  making 
the  other  project  commitments 
discussed  in  this  section,  Andersen  will 
gain  greater  flexibility  to  make  facility 
modifications  .  This  is  especially 
important  to  a  company  such  as 
Andersen  that  is  subject  to  fast-changing 


market  conditions.  Through  greater 
flexibility,  Andersen  will  be  able  to 
quickly  change  its  processes  based  on 
changes  in  demand  for  its  products. 

Andersen's  Title  V  permit,  which  will 
be  included  in  the  Minnesota  XL 
permit,  will  contain  provisions 
approving  in  advance  some  changes 
anticipated  at  the  facility.  An  example 
of  possible  permit  provision  for  a  pre- 
approved  change  is  included  in 
Attachment  D  to  the  FPA.  Any  such 
provision  will  include  sufficiently 
detailed  descriptions  of  the 
preauthorized  changes  for  compliance 
purposes  and  to  give  the  public 
sufficient  notice  of  the  types  of  changes 
that  will  be  authorized.  The 
descriptions  will  also  identify  all 
applicable  requirements  that  would 
apply  to  the  proposed  change,  including 
requirements  for  periodic  monitoring 
and  recordkeeping.  Pre-approving 
changes  will  provide  Andersen  with  the 
advantage  of  being  able  to  make 
modifications  without  delay  and 
respond  to  the  fast-paced  market 
conditions  in  the  construction  industry. 
This  privilege  is  subject  to  conditions 
that  will  ensure  that  Andersen's  facility 
modifications  are  documented  for 
purposes  of  Agency  oversight  and 
public  accountability,  and  will  result  in 
superior  environmental  performance. 

In  addition,  Andersen  will  control  all 
wood  milling  operations  with  BACT 
baghouse  units  and  monitor  HAPs  to 
ensure  that  they  remain  below  risk- 
based  levels.  Andersen  will  commit  that 
new  paint  and  preservative  processes 
will  be  at  least  as  clean  as  their  best 
performing  existing  processes.  If 
sufficient  Fibrex  and  waterbome 
capacity  exists,  Andersen  will  remove 
one  of  its  two  dip  tanks  within  five 
years  of  the  project  start. 

Andersen  is  making  a  voluntary 
commitment  to  reduce  its  generation  of 
solid  and  hazardous  waste.  Minnesota 
plans  to  provide  Andersen  with 
flexibility  from  State  requirements 
relating  to  decommissioning  and 
disposal  of  certain  process  units. 
Andersen  is  committing  to  enhance  its 
existing  groundwater  remediation 
system. 

3.  Enviroiunental  Benefits 

One  of  the  primary  purposes  of  this 
project  is  to  allow  Andersen  to  continue 
to  convert  production  of  window  and 
door  components  to  more 
environmentally  efficient  processes, 
such  as  extrusion  of  Fibrex  composite 
window  components  (versus  milled  and 
preservative  treated  wood  components), 
waterbome  preservative  treatment 
(versus  solvent  based  preservative 
treatment),  and  higher  solids  paint 


coatings.  These  types  of  processes  result 
in  fewer  VOC  emissions  per  unit  of 
production  than  traditional  solvent- 
based  processes. 

The  Fibrex  process,  as  compared  to 
conventional  wood  milling  and 
preservation  treatment  processes,  is 
environmentally  beneficial  for  several 
reasons.  First,  it  reduces  dependence  on 
virgin  wood  materials  because  it  allows 
for  the  use  of  wood  byproduct  materials, 
rather  than  the  use  of  virgin  wood. 
Second,  the  Fibrex  process  requires  no 
wood  preservation  treatment.  Wood 
preservation  treatment  accounts  for  a 
substantial  amount  of  VOC  air 
emissions  from  the  Andersen  facility. 
Thus,  expansion  of  the  Fibrex  process 
within  Andersen's  Bayport  facility  will 
result  in  substantial  reductions  in  the 
emissions  of  Volatile  Organic 
Compounds  ("VOCs")  per  unit  of 
production.  Refer  to  Table  1  for  a 
comparison  of  air  emissions  for  the 
traditional  vinyl  clad  wood  parts  versus 
Fibrex  composite  produced  parts. 

Table  1.— Air  Emissions  Compari- 
son: Vinyl  Clad  Wood  to  Fibrex 
Composite 

[Based  on  1 ,000,000  standard  size  window 
pieces] 


Type  of  emission 

Vinyl-clad 

profile  air 

emissions 

(tons) 

Fibrex  pro- 
file air  emis- 
sions (tons) 

VOC 

PM/PM,o 

HAP  

96.2 
0.69 
0.19 

5.6 
1.88 
0.03 

In  an  effort  to  move  away  from 
solvent  based  wood  preservation 
treatment  processes,  Andersen  worked 
with  suppliers  to  develop  water-borne 
wood  preservative  formulations  that 
provide  the  same  product  performance 
as  their  solvent-based  predecessors.  The 
VOC  content  of  water-borne 
formulations  is  typically  10-30%  that  of 
the  traditional  solvent  based 
formulations.  Since  1990,  Andersen  has 
converted  or  installed  12  waterbome 
preservative  wood  treatment  systems  to 
replace  older  solvent-based  preservative 
processes.  Greater  than  50%  of  the 
wood  window  and  door  frame 
components  are  now  preserved  with  a 
waterbome  wood  preservative 
formulation,  which  has  reduced  VOC 
emissions  by  over  350  tons  annually. 
This  agreement  will  facilitate  increased 
use  of  existing  waterbome  wood 
treatment  systems  by  removing  certain 
synthetic  minor  limits  which  restrict 
use  of  those  systems  and  the  installation 
of  additional  waterbome  wood 
treatment  systems,  as  well  as  the 
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possible  phase-out  of  one  of  two  of  the 
company's  remaining  solvent  based 
wood  preservation  diptanks.  Refer  to 
Table  2  for  a  comparison  of  air 
emissions  per  unit  of  production  from 
traditional  solvent  based  wood 


preservation  processes  versus 
waterbome  processes. 

Table  2.— Air  Emissions  Compari- 
son: Solvent-based  to  Water- 
borne  Wood  Treatment 

[(Based  on  1 ,000,000  standard  size  window 
pieces] 


Type  of  emission 

Solvent- 
based  wood 
treatment 
air  emis- 
sions (tons) 

Waterbome 
wood  treat- 
ment air 
emissions 
(tons) 

VOC 

HAP  

87.0 
0.16 

13.3 
0 

Andersen  window  components 
manufactured  from  Fibrex  composite 
offer  performance  characteristics  similar 
to  the  existing  vinyl-clad  wood 
components.  Currently,  Andersen  is 
using  Fibrex  composite  technology  in 
their  Renewal^^  replacement  window 
product  line  and  has  introduced  Fibrex 
composite  components  into  some  core 
product  lines.  This  Project  XL 
agreement  facilitates  further  expansion 
of  Fibrex  composite  production. 

Fibrex  composite  creates  a  high  value 
usage  of  certain  Andersen  byproduct 
materials,  and  is  itself  completely 
recyclable  into  new  Fibrex  composite 
components,  thus  completing  a  product 
stewardship  circle  of  Fibrex  composite 
to  Fibrex  composite. 

Andersen's  conversion  from  VOC 
based  processes  to  Fibrex  and 
waterbome  preservation  processes  is,  in 
part,  limited  by  market  acceptance  of 
Fibrex.  The  flexibility  provided  in  this 
Project  XL  pilot  will  allow  Andersen  to 
quickly  react  to  increases  in  market 
demand  or  to  install  additional 
waterbome  preservation  processes, 
whichever  may  be  most  appropriate.  In 
addition,  removing  the  VOC  synthetic 
minor  limits  on  the  existing  waterbome 
preservation  processes  will  allow 
Andersen  to  maximize  use  of  those 
environmentally  superior  processes 
while  limiting  the  use  of  existing  VOC- 
based  preservation  processes. 

4.  Stakeholder  Involvement 

Stakeholder  involvement  and 
participation  is  vital  to  the  success  of 
the  Andersen  Project  XL  program. 
Andersen  will  continue  to  work  with 
the  CAC  which  was  established  in 
December  1997.  The  CAC  serves  as  the 
primary  contact  with  the  community 
and  other  stakeholder  groups,  conveying 


concems  to  the  community  and  forging 
an  accountability  link  between  the 
community  and  the  company. 

In  addition,  the  CAC  will  serve  in  an 
oversight  role.  For  example,  if 
Andersen's  aimual  performance  ratio 
exceeds  the  CAC  limit,  Andersen  will  be 
required  to  provide  a  specific 
explanation  of  the  exceedance  to  the 
CAC  as  well  as  establish  a  CAC — 
approved  corrective  action  plan  to  bring 
the  performance  ratio  back  below  the 
limit. 

The  work  of  the  CAC  is  based  on  the 
Stakeholder  Involvement  Plan,  which  is 
included  as  an  attachment  to  the  draft 
FPA.  Andersen  will  continue  outreach 
work  with  all  Stakeholders  using  the 
strategies  and  tactics  contained  in  the 
plan.  Andersen  will  also  continue  to  be 
responsive  to  community  inquiries  on 
operational  matters  including  traffic, 
noise  and  odor. 

m.  Qean  Air  Act  Requirements 

A.  Summary  of  Regulatory 
Requirements  for  the  Andersen  XL 
Project 

Implementation  of  the  Andersen 
Project  XL  pilot  requires  only  limited 
regulatory  changes.  Specifically, 
Andersen's  use  of  its  waterbome  inline 
wood  treatment  systems  is  currendy 
restricted  by  certain  VOC  "synthetic 
minor"  limits.  The  PSD  program  for  the 
State  of  Minnesota  would  prohibit 
relaxation  of  permit  operating 
restrictions  which  wA'e  established  for 
the  purpose  of  limiting  potentied  to  emit 
without  first  meeting  the  requirements 
of  the  PSD  program,  which  includes  the 
installation  of  Best  Available  Control 
Technology  (BACT)  and  an  air  quabty 
impacts  analysis.  For  the  reasons 
discussed  in  this  preamble,  EPA 
proposes  to  allow  relaxation  of  certain 
VOC  "synthetic  minor"  limits  as  a  part 
of  the  Andersen  Project  XL  pilot. 

In  addition,  the  PSD  program  for  the 
State  of  Minnesota  would  limit  the 
effectiveness  of  a  plantwide 
applicability  limit  (PAL),  referred  to  as 
an  emissions  cap  in  the  FPA,  to  5  years. 
As  described  in  the  FPA,  the  expected 
duration  of  the  Andersen  XL  project, 
including  the  VOC  and  non-milling  PM/ 
PMio  PALs,  is  10  years.  As  explained 
below  (Section  III.B.),  EPA  proposes  to 
allow  establishment  of  VOC  and  non- 
milling  PM/PMio  PALs  for  Andersen, 
which  would  be  effective  in  avoiding 
PSD  for  a  10  year  period. 

All  other  elements  of  the  Andersen 
Project  XL  pilot,  including  the  ability  to 
add  or  modify  sources  so  long  as 
emissions  remain  below  the  VOC  and 
non-milling  PM/PMio  PALs  which  will 
be  set  at  levels  to  assure  that  no 


significant  net  emission  increase  will 
occur,  would  not  require  regulatory 
amendments.  The  regulator}'  changes 
under  this  proposed  site-specific  mle 
address  only  VOC  and  PM/PMio 
emissions  including  the  length  of  the 
contemporaneous  period  used  to 
determine  the  VOC  and  PM/PMm  PALs. 
Andersen  will  fully  comply  with 
normally  applicable  regulations  for  all 
other  pollutants.  In  addition,  Andersen 
will  fully  comply  with  provisions  of  any 
New  Source  Performance  Standards,  the 
State  Implementation  Plan,  including 
minor  New  Source  Review  ("NSR"),  and 
the  Title  V  operating  permit  program, 
that  apply  to  its  operations,  and  with  all 
requirements  for  the  control  of 
hazardous  air  pollutants  (HAPs), 
including  any  Maximum  Achievable 
Control  Technology'  standards  that 
would  apply  to  the  facility.  Andersen 
will  also  comply  with  all  existing  and 
future  environmental  requirements  not 
specifically  amended  pursuant  to  EPA's 
site-specific  rulemaking  for  this  project 
or  pursuant  to  the  permits  expected  to 
be  issued  by  the  NQ*CA. 

While  the  draft  FPA  outlines  the 
requirements  that  will  be  included  in 
the  State  of  Miimesota  XL  permit 
(which  will  include  the  PSD  permit),  a 
draft  of  that  permit  and  the 
accompanying  modeling  and  analysis 
required  by  section  165  of  the  CAA  have 
not  been  completed.  Therefore,  a 
determination  of  whether  the  draft 
permit  satisfies  the  statutory  PSD 
permitting  criteria  in  section  165(a)  of 
the  Act  will  be  deferred  until  such  time 
as  the  draft  permit  is  made  available  for 
public  notice  and  comment.  Because 
many  of  the  details  of  the  Andersen 
Project  XL  pilot  will  necessarily  be 
deferred  until  issuance  of  the  draft 
permit  and  in  order  to  enhance 
participation  in  the  Project  XL  process, 
EPA  will  compile  a  list  of  persons 
wishing  to  receive  direct  notice  of  the 
availability  of  the  draft  permit  for 
review.  Persons  desiring  such  notice 
may  now  submit  a  written  request  to 
EPA  at  the  address  in  the  section 
entitled  ADDRESSES. 

Once  the  public  comment  period  on 
this  proposed  mle  has  closed,  EPA  vrill 
review  any  comments  received  and 
determine  in  consultation  with 
Andersen,  MPCA,  and  stakeholders 
whether  to  proceed  to  development  of 
the  draft  permit  and  whether  any 
changes  are  necessary  to  the  draft  FPA. 
In  any  event,  EPA  does  not  intend  to 
take  final  action  on  this  proposed  rule 
until  such  time  as  the  draft  permit  has 
been  public  noticed  and  any  comments 
are  available  for  consideration  in  this 
rulemaking. 
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B.  Prevention  of  Significant 
Deterioration 

As  explained  above,  a  determination 
of  whether  the  draft  Andersen  PSD 
permit  meets  the  PSD  requirements  of 
the  Act  will  be  deferred  to  such  time  as 
the  draft  permit  is  available  for  public 
review  and  comment.  However,  for  the 
purposes  of  this  proposed  rule  which 
would  modify  certain  requirements  of 
the  PSD  program,  a  brief  description  of 
the  PSD  requirements  may  be  useful  to 
reviewers. 

The  PSD  progrcun  is  a  preconstruction 
review  and  permitting  program 
applicable  to  new  or  modified  major 
stationary  sources  of  air  pollutants 
regulated  under  the  Act.  In  attainment 
areas  (i.e.,  areas  meeting  the  National 
Ambient  Air  Quality  Standards 
("NAAQS"))  and  unclassifable  areas, 
the  requirements  for  the  PSD  program 
found  in  part  C  of  title  I  of  the  Act 
apply.  The  PSD  provisions  are  a 
combination  of  air  quality  planning  and 
air  pollution  control  teclmology 
program  requirements.  Each  SD'  is 
required  to  contain  a  preconstruction 
review  program  for  the  construction  and 
modification  of  any  major  stationary 
source  of  air  pollution  to  assure  that  the 
NAAQS  are  achieved  and  maintained; 
to  protect  areas  of  clean  air;  to  protect 
Air  Quality  Related  Values  ("AQRVs") 
(including  visibility)  in  national  parks 
and  other  natiiral  areas  of  concern;  to 
assure  appropriate  emission  controls  are 
applied;  to  maximize  opportunities  for 
economic  development  consistent  with 
the  preservation  of  clean  air  resource; 
and  to  ensure  that  any  decision  to 
increase  air  pollution  is  made  only  after 
full  public  consideration  of  all  the 
consequences  of  such  a  decision.  See 
sections  101(b)(1),  110(a)(2)(C)  and  160 
of  the  Act.  The  Andersen  Bayport 
facility  is  located  in  an  area  that  meets 
the  NAAQS  for  all  criteria  air  pollutants 
except  carbon  monoxide  (CO).  The  PSD 
program  under  part  C  of  title  I  of  the  Act 
applies  to  those  criteria  air  pollutants 
other  than  carbon  monoxide  (attainment 
area)  while  the  major  non-atteunment 
NSR  program  imder  part  D  of  title  I  of 
the  Act  applies  to  carbon  monoxide. 

Because  the  SIP  for  the  State  of 
Minnesota  did  not  meet  the  PSD 
requirements  of  section  160-165  of  the 
Act,  EPA  promulgated  a  PSD  program 
for  the  State  by  incorporating  by 
reference  the  provisions  of  40  CFR 
52.21(b)  through  (w)  into  the  applicable 
state  plan  for  the  State  of  Minnesota  [see 
^0  CFR  52.1234).  In  addition,  EPA 
delegated  authority  to  the  MPCA  as  the 
PSD  permitting  agency  in  Miimesota. 
Therefore,  MPCA  will,  with  EPA 
oversight,  draft,  accept  public  comment 


on,  and  issue  any  Andersen  PSD  permit, 
subject  to  procedural  requirements  in  40 
CFR  52.21  and  40  CFR  part  124. 

C.  Proposed  Regulatory  Changes 

1 .  Synthetic  Minor  Limits 

During  the  period  from  1990  to  1995, 
Andersen  developed  and  installed  12 
waterborne  inline  wood  treatment 
systems  and,  within  the  door  subplant, 
three  solventbome  paint  systems.  In 
order  to  avoid  PSD  review,  Andersen 
obtained  two  minor  new  source  review 
permits  from  MPCA  containing 
operational  and  control  limitations  on 
each  of  these  systems.  These  limitations 
are  sometimes  called  "synthetic  minor" 
limits  because  they  serve  to  limit  the  net 
emissions  increase  associated  with  the 
proposed  new  imits  or  systems  to  less 
than  the  applicable  significance  level 
and  thereby  keep  them  out  of  PSD 
review.  As  part  of  the  Andersen  Project 
XL  pilot,  Andersen  seeks  to  replace 
certain  synthetic  minor  VOC  limits  with 
the  tiered  per  imit  of  production  limits 
and  the  VOC  PAL,  as  well  as  all  the 
other  aspects  of  the  project  described  in 
the  draft  FPA. 

In  order  to  meet  the  goals  embodied 
in  the  tiered  per  imit  of  production 
limits,  Andersen  needs  to  utilize  its 
waterborne  inline  wood  treatment 
systems  at  a  capacity  level  higher  than 
presently  allowed  imder  the  synthetic 
minor  limits.  Accordingly,  Andersen 
seeks  relief  from  the  synthetic  VOC 
operational  limits  on  its  waterborne 
inline  wood  treatment  systems. 
Andersen's  existing  waterborne  systems 
are  superior  in  terms  of  VOC  emissions 
per  unit  of  production  as  compared  to 
the  solvent-based  systems  (see  Table  2). 

Andersen  also  needs  to  fully  utilize 
the  three  solventbome  paint  systems 
within  the  door  subplant,  which  are 
subject  to  both  operational  and  control 
limits  (a  catalytic  oxidizer).  According 
to  information  provided  by  Andersen, 
assimiing  the  catalytic  oxidizer  is  in  use, 
the  door  plant  paint  lines  emit 
approximately  1.6  pounds  of  VOCs  for 
each  gallon  of  combined  coatings 
applied.  Other  paint  lines,  whidi  are 
not  subject  to  synthetic  minor  limits, 
emit  approximately  4.5  pounds  of  VOCs 
for  each  gallon  of  combined  coatings 
applied.  So,  with  respect  to  use  limits, 
the  door  subplant  paint  lines  are  lower 
emitting  than  Andersen's  other  paint 
lines. 

Under  its  existing  permits,  Andersen 
is  required  to  control  VOC  emissions 
from  the  door  subplant  paint  lines  by 
operating  a  catalytic  oxidizer.  Andersen 
requests  that  it  be  allowed  to  shut  the 
catalytic  oxidizer  off  so  long  as  it  is  able 
to  maintain  compliance  with  the  VOC 


PAL  and  per  unit  of  production  limits. 
Andersen  believes  that  beyond  any  cost 
savings,  this  would  give  them  the 
flexibility  to  use  the  catalytic  oxidizer  to 
more  effectively  control  VOCs 
elsewhere  in  the  facility  or  to  address 
community  concerns  about  odors, 
which  may  or  may  not  be  associated 
with  use  of  the  catalytic  oxidizer. 

Andersen  has  explained  that  in  order 
to  maintain  compliance  with  the  per 
unit  of  production  limit  it  will  need  to 
reduce  VOC  emissions  on  a  per  unit 
basis  prior  to  shutting  down  the 
catalytic  oxidizer.  For  example, 
Andersen  intends  to  convert  the  solvent 
based  preservative  application  systems, 
which  account  for  approximately  sixty 
percent  of  VOC  emissions  from  die  door 
plant  paint  lines,  to  in-line  waterborne 
treatment  systems.  Still,  Andersen 
believes  that  it  will  have  to  further 
reduce  VOC  emissions  from  other 
sources  within  the  facility  prior  to 
shutting  down  the  catalytic  oxidizer. 

EPA  believes  that  under  the  following 
permit  and  FPA  conditions,  Andersen 
may  be  allowed  to  shut  down  the 
catalytic  oxidizer: 

(1)  Andersen  must  obtain  MPCA's 
approval  prior  to  shutting  down  the 
catalytic  oxidizer  by  demonstrating  that: 

(a)  in  accordance  with  the  MPCA  Health 
Risk  Assessment  described  in  section  D.D.l.e. 
of  the  FPA,  shut  down  of  the  catalytic 
oxydizer  will  not  present  an  unacceptable 
risk  to  public  health; 

(b)  Andersen's  overall  reduction  of  VOC 
emissions  on  a  per  unit  basis  is  sufficient  to 
ensure  continued  compliance  with  the  per 
unit  of  production  limit  and  the  VOC  cap; 
and 

(c)  the  CAC  has  agreed  to  the  shut  down 
of  the  oxidizer. 

(2)  Once  the  oxidizer  is  shut  down, 
Andersen  may  use  it  to  control  VOC 
emissions  elsewhere  at  the  facility, 
leave  it  in  place  and  available  for  use  on 
door  plant  paint  line  emissions,  or,  with 
MPCA  approval,  dismantle  it.  If 
Andersen  elects  to  dismantle  the 
oxidizer,  it  does  so  with  the  express 
imderstanding  that  it  may  be  required  to 
reinstall  the  oxidizer  or  other 
appropriate  control  equipment  if 
necessary  to  comply  with  project 
emission  limits  during  the  project  term 
or  applicable  emission  limits  at  the  end 
of  the  project  term.  In  addition,  costs 
associated  with  retrofitting  or  installing 
an  oxidizer,  if  necessary,  will  not  be 
factors  in  determining  whether  an 
oxidizer  is  appropriate  or  required. 

(3)  Cost  savings  associated  with 
shutting  down  the  oxidizer  must  be 
shown  to  be  reinvested  in  VOC  emission 
reduction  projects. 

The  applicsi)le  PSD  regulations  would 
not  allow  Andersen  to  relax  the 
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synthetic  minor  limits,  imless  Andersen 
subjected  the  systems  to  PSD  review. 
(See  40  CFR  52.21(r)(4),  which  has  been 
incorporated  into  the  Minnesota  SIP  at 
40  CFR  52.1234(b)).  When  a  source  or 
modification  that  is  minor  because  of 
enforceable  operating  limits  later 
applies  for  a  relaxation  of  those  limits, 
52.21(r)(4)  requires  that  PSD  apply  to 
the  soiuce  or  modification  as  if  the 
source  or  modification  had  not  yet  been 
constructed. 

The  primary  purpose  of  52.21  (r)(4)  is 
to  prevent  a  source  from  circumventing 
PSD  and  NSR  permitting  requirements 
by  obtaining  a  synthetic  minor  limit  for 
a  new  or  modified  emission  unit  and 
thereafter  seeking  to  relax  the  limit, 
without  imdergoing  PSD  review.  See  45 
FR  52676.  52689  (Aug.  7, 1980).  The 
provision  is  a  broadly  designed 
safeguard  to  prevent  sources  from 
improperly  disaggregating  a  major 
modification  into  two  separate  parts — 
an  initial  sjnathetic  minor  modification 
and  a  subsequent  relaxation  of  the 
synthetic  minor  limit — neither  of  which 
would  be  subject  to  PSD. 

EPA  believes  it  has  broad  discretion 
to  tailor  the  safeguard  embodied  in 
section  52.21(r)(4)  based  on  relevant 
factors.  Specifically,  the  Andersen  XL 
project  will  contain  several  distinctive 
features  which  assure  EPA  that 
Andersen  is  not  circumventing  the  PSD 
requirements.  In  this  context,  EPA 
believes  it  may  eliminate  the  section 
52.21{r){4)  safeguard,  as  it  applies  to 
certain  synthetic  minor  VOC  limits  at 
the  Andersen  facility.  First,  Andersen  is 
voluntarily  adopting  a  plantwide  cap  of 
2397  tpy  of  VOC  emissions,  which  is 
based  on  lower  than  actual  emissions 
levels  from  a  period  representative  of 
normal  source  operation.  The  plantwide 
cap  eliminates  the  historic  problem  in 
the  PSD  program  that  sources 
sometimes  are  able  to  increase 
emissions  above  representative  actual 
emissions  levels  without  undergoing 
PSD  review  by  adding  small  projects 
which  by  themselves  do  not  trigger  PSD 
and  are  not  subject  to  any  cumulative 
plantwide  limit  on  emissions.  The  fact 
that  Andersen's  VOC  cap  is  based  on 
actual  emissions  places  it  on  an  even 
footing  with  respect  to  sources  which  do 
not  take  a  PAL  and  ensiu^s  that 
Andersen  does  not  gain  emissions 
credits  merely  for  reducing  allowable 
emissions.  Second,  Andersen's  annual 
VOC  emissions  have  declined  steadily 
and  significantly  over  time  since  1990, 
so  EPA  believes  it  is  important  to 
recognize  that  Andersen  likely  could 
have  adopted  a  plantwide,  actual 
emissions-based  VOC  PAL  immediately 
prior  to  the  1990  synthetic  minor 
permits  (when  its  actual  VOC  emissions 


level  was  3,753  tpy)  and  thereby 
avoided  the  need  to  obtain  and  accept 
synthetic  minor  limits  for  each  new 
waterbome  system  and  the  door  plant 
paint  lines  in  1990  and  1995.  Although 
determining  what  could  have  happened 
or  would  have  happened  if  different 
choices  were  made  is  always  difficult, 
EPA  beheves  with  reasonable  certainty 
that  the  2397  tpy  VOC  PAL  is  at  least 
equivalent  to  what  Andersen  could  have 
done  outside  of  Project  XL  and  is  overall 
better  for  the  environment.  Third,  the 
tiered  performance  ratio  approach  will 
serve  to  provide  incentives  for  Andersen 
to  reduce  emissions  further.  Finally, 
EPA  reserves  the  right  to  terminate  the 
project  if  there  is  no  environmental 
improvement. 

This  limited  replacement  of  the 
section  52.2l(r)(4)  safeguard  is  an 
approach  to  preventing  circumvention 
of  the  PSD  program  that,  while  not  the 
one  generally  adopted  by  the  Agency, 
merits  consideration  on  a  pilot  project 
basis.  If  the  project  demonstrates  that 
such  an  approach  leads  to  superior 
environmental  and  economic  results 
and  if  EPA  determines  that  such  an 
approach  is  transferable  to  other 
situations,  it  could  be  considered  for 
broader  application.  EPA  emphasizes 
that  this  innovative  approach  is  not 
being  adopted  at  this  time  for  any 
source  other  than  the  Andersen  Bayport 
facility  and  indeed  is  being  adopted  for 
Andersen  only  as  to  certain  identified 
synthetic  VOC  limits. 

2.  Duration  of  PALs 

The  expected  duration  of  the 
Andersen  Project  XL  pilot  is  10  years. 
Therefore,  Andersen's  XL  project 
contemplates  an  effective  period  of  10 
years  for  the  PALs  under  the  project. 
However,  as  discussed  in  further  detail 
below,  applicable  PSD  requirements 
would  limit  the  effectiveness  of 
Andersen's  PAL  to  5  years.  Therefore,  in 
order  to  implement  the  Andersen 
Project  XL  pilot  the  PSD  requirements 
must  be  modified  to  allow  the  PAL  to 
remain  effective  for  10  years. 

In  addition,  the  Minnesota  XL  permit 
will  include  Andersen's  Title  V  permit. 
The  Title  V  permit  term  may  not  exceed 
5  years.  As  a  result.  EPA  anticipates  that 
the  Title  V  permit  will  be  renewed  after 
the  initial  five-year  term.  EPA  also 
anticipates  that  the  VOC  and  PM/PMio 
PALs  will  continue  unchanged  in  the 
new  permit. 

Under  present  regulations,  a  source 
that  adds  or  modifies  a  unit  that  woidd 
result  in  a  significant  emissions  increase 
may  "net"  that  particular  change  out  of 
review  if  the  new  emission  increase 
plus  the  sum  of  all  other 
contemporaneous  credible  increases  and 


decreases  at  the  source  is  less  than 
significant.  Under  current  requirements, 
PALs  are  considered  a  form  of  netting 
whereby  a  range  of  future  changes  at  a 
source  is  determined  beforehand  not  to 
result  in  a  net  emissions  increase,  such 
that  these  changes  may  occiu  without 
triggering  PSD  requirements.  The 
Federal  PSD  requirements  at  40  CFR 
52.21(b)(3)(ii)(a)  limit  the  period  within 
which  changes  may  be  considered 
contemporaneous  to  5  years  and, 
therefore,  Umit  the  effectiveness  of  a 
PAL  to  5  years.  States  implementing  a 
PSD  or  nonattainment  NSR  program 
under  an  EPA-approved  SIP  may  define 
a  different  reasonable  contemporaneous 
period. 

The  ciurent  regulatory  requirement 
regarding  contemporaneity  derives  from 
the  interpretation  of  the  Act's  provisions 
governing  modifications  set  forth  in 
Alabama  Power  Co.  v.  Costle,  636  F.2d 
323  (D.C.  Cir.  1979).  Among  other 
things,  the  court  interpreted  the  statute 
as  providing  for  plantwide  netting 
limited,  however,  to  substantially 
contemporaneous  changes.  The  court 
explained  that  EPA  retains  discretion  to 
define  "substantially 
contemporaneous."  Id.  at  402. 
Thereafter,  EPA  codified 
contemporaneity  as  a  regulatory 
requirement.  See  45  FR  52676.  52700- 
52702  (August  7, 1980). 

In  the  specific  context  of  the 
Andersen  Project  XL  pilot,  EPA  is 
proposing  a  10  year  contemporaneous 
period  to  facilitate  the  10  year  duration 
of  the  Andersen  Project  XL  pilot.  When 
issuing  permits  to  implement  the  VOC 
and  non-milling  PM/PMio  caps,  MPCA 
will  set  the  cap  limits  so  that  any 
changes  during  the  project  term  do  not 
residt  in  a  significant  net  emissions 
increase.  Consequently,  complying  with 
the  cap  would  demonstrate  that  no 
significant  net  emissions  increase  is 
occurring  at  the  facility.  In  addition, 
EPA  recognizes  that  Andersen  is 
voluntarily  making  several  important 
commitments  which  will  result  in 
superior  envirormiental  performance:  (1) 
the  VOC  and  non-milling  PM/PMio 
caps,  (2)  the  VOC  performance  ratio.  (3) 
control  of  all  existing  and  future  milling 
operations  with  baghouse  filters,  (4) 
emission  limits  for  new  or  reconstructed 
paintline  or  preservative  application 
equipment  based  on  the  current  best 
performing  processes  at  Andersen,  and 
(5)  the  health  risk  analysis  for  toxic  air 
emissions.  Under  these  circumstances, 
EPA  believes  that  a  10  year 
contemporaneous  period  for  the  VOC 
and  non-milling  PM/PMio  PALs  is 
appropriate. 
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3.  Duration  of  Flexibility 

This  site  specific  rule  will  expire  10 
years  from  the  date  it  is  promulgated. 
The  parties  have  described  in  the  FPA 
a  process  for  winding  down  the 
Andersen  Project  XL  pilot.  At  least  two 
years  prior  to  the  project's  expected 
conclusion,  Andersen,  MPCA.  and  EPA 
will  initiate  a  process  to  evaluate  the 
project.  The  goal  of  the  evaluation  will 
be  to  establish  a  process  to  evaliTate  the 
project  and  to  determine  the  terms  of 
the  final  permit  for  the  facility  at  the 
end  of  the  10-year  project  term.  This 
evaluation  shall  conclude  by  no  later 
than  18  months  prior  to  the  project's 
expected  conclusion.  The  evaluation 
will  review  the  project's  environmental 
results  and  impact,  Andersen's 
performance,  and  other  relevant  factors, 
as  determined  by  all  parties.  If  the 
evaluation  proves  the  project  a  success, 
Andersen  may  propose  to  MPCA,  EPA 
and  the  CAC  to  extend  the  project  term 
and  the  XL  permit  conditions  described 
in  this  FPA  through  issuance  of  a  final 
permit.  The  final  permit  may 
incorporate  limits  similar  to  the  limits 
applicable  during  the  project.  If  the 
parties  do  not  agree  to  extend  the 
project,  Andersen  will  submit  an 
implementation  schedule  (as  discussed 
below)  to  achieve  compliance  with  all 
requirements  applicable  at  the  end  of 
the  10-year  project  term. 

If,  based  on  tne  evaluation,  the  project 
should  not  be  extended.  Andersen  will 
submit  to  EPA  and  MPCA  an 
implementation  schedule  specifying 
how  Andersen  will  transition  into 
compliance  with  all  then  applicable 
requirements  at  the  end  of  the  10-year 
project  term.  No  later  than  12-months 
prior  to  the  expiration  of  the  project 
term,  the  parties  will  agree  to  a  12- 
month  implementation  schedule.  The 
implementation  schedule  is  intended  to 
reflect  Andersen's  best  efforts  to 
transition  into  compliance  with  all  then 
applicable  requirements  as  quickly  as 
practicable  within  the  12-month 
transitional  period.  In  no  event  will  the 
implementation  schedule  extend 
beyond  the  end  of  the  10-year  project 
term.  The  implementation  schedide 
submitted  by  Andersen  must  contain 
interim  calendar,  or  milestone,  dates  for 
the  purchase  and  installation  of  any 
necessary  equipment,  performance 
testing,  and  other  necessary  measures. 

The  enforceable  Umits  established  as 
part  of  the  project  {i.e.,  the  VOC  and 
PM/PMio  emissions  caps,  as  well  as  the 
per  unit  of  production  limit)  will 
continue  to  be  enforceable  during  the 
project  evaluation  process  and  any 
transitional  period  as  described  above. 
In  any  event,  a  final  permit  will  be 


issued  to  either  (1)  extend  the  project 
through  the  issuance  of  a  final  permit, 
or  (2)  transition  Andersen  to  compliance 
with  all  requirements  applicable  at  the 
end  of  the  10-year  project  term.  The 
final  permit  will  be  based  on  the 
permitting  requirements,  which  are 
applicable  at  the  conclusion  of  the 
project.  The  applicable  requirements 
that  will  govern  the  facility  at  the  end 
of  the  project's  10-year  term  will  be 
included  in  the  final  permit. 

In  addition,  the  Parties  have  agreed  to 
include  rewards  as  incentives  for 
Andersen  to  achieve  superior 
environmental  performance.  For 
performance  below  the  reward  limit  for 
13  tracking  periods  or  more,  Andersen 
may  request  an  extension  of  the 
duration  of  the  current  project.  If 
Andersen  chooses  this  reward, 
Andersen  would  have  to  demonstrate  to 
U.S.  EPA  and  MPCA  that  extension  is 
not  only  consistent  with  the  goals  of  the 
current  project,  but  also  that  the 
extension  is  consistent  with  EPA  ndes 
and  policy  concerning  the  diu^tion  of 
plant-wide  applicability  limit  permits. 
Any  such  extension  would  be  treated  as 
a  modification  of  Andersen's  Minnesota 
XL  Permit  which  would  be 
accompanied  by  any  necessary 
rulemaking  by  EPA.  Both  the 
modification  and  rulemaking  would  be 
subject  to  applicable  public  notice  and 
comment  requirements. 

4.  Summary 

Therefore,  under  the  specific 
circimistances  at  Andersen,  within  the 
limited  context  of  Project  XL,  and  in 
advancement  of  the  overall  purpose  of 
die  PSD  program  of  the  CAA,  EPA 
proposes  to  modify  the  applicable 
federally  promulgated  state  plan  for 
Minnesota  so  that  MPCA  may  issue 
Andersen  a  PSD  (as  EPA's  delegatee), 
minor  NSR,  and  Tide  V  permit:  (1) 
relaxing  certain  existing  synthetic  minor 
VOC  limits  without  requiring  PSD 
review,  within  the  context  of  the 
Andersen  XL  project,  and  (2)  imposing 
VOC  and  PM/PM,o  PALs  based  on  10 
year  contemporaneous  periods. 

IV.  Additional  Information 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  provide  opportunity  for 
interested  persons  to  make  oral 
presentations  regarding  the  proposed 
regulation  in  accordance  with  section 
307(d)(5)  of  the  Clean  Air  Act.  Persons 
wishing  to  make  oral  presentation  on 
the  draft  FPA  or  proposed  rule  to 
implement  the  Audersen  XL  project 
should  contact  the  EPA  at  the  address 
given  in  the  ADDRESSES  section  of  this 


document.  Any  member  of  the  public 
may  file  a  written  statement  before, 
during,  or  within  30  days  after  the 
hearing.  Written  statements  should  be 
sent  to  EPA  at  the  addresses  given  in  the 
ADDRESSES  section  of  this  dociunent.  If 
a  public  hearing  is  held,  a  verbatim 
transcript  of  the  hearing  and  written 
statements  will  be  available  for 
inspection  and  copying  during  normal 
business  hours  at  the  EPA  addresses 
given  in  the  ADDRESSES  section  of  this 
dociiment. 

B.  Executive  Order  12866 

Because  this  rule  affects  only  one 
facility,  it  is  not  a  rule  of  general 
applicability  and  therefore  not  subject  to 
OMB  review  and  Executive  Order 
12866.  In  addition,  OMB  has  agreed  that 
review  of  site  specific  rules  under 
Project  XL  is  not  necessary. 

C.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  only 
affects  one  source,  the  Andersen 
Bayport  facility,  which  is  not  a  small 
entity.  Therefore,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  smaU  entities. 

D.  Paperwork  Reduction  Act 

This  action  applies  only  to  one 
company,  and  therefore  requires  no 
information  collection  activities  subject 
to  the  Paperwork  Reduction  Act,  and 
therefore  no  information  collection 
request  (ICR)  will  be  submitted  to  OMB 
for  review  in  compliance  with  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

E.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
resvdt  in  expenditiues  to  State,  local, 
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and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  the  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regidatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  goverrunents  on  compliance  with 
the  regulatory  requirements. 

As  noted  above,  this  rule  is  limited  to 
Andersen's  facility  in  Bayport, 
Minnesota.  EPA  has  determined  that 
this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  Nevertheless,  in  developing 
this  rule.  EPA  worked  closely  with 
MPCA  and  received  meaningful  and 
timely  input  in  the  development  of  this 
rule.  EPA  also  has  determined  that  this 
rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 

F.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant,"  as  defined  under  Executive 
Order  12866;  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 


the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  E.0. 13045  as 
applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
imder  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  proposed  action  is  not  subject  to 
E.O.  13045  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866,  and  it  is  based  on 
technology  performance  and 
implements  previously  promulgated 
health  or  safety-based  ozone  and 
particulate  matter  Federal  National 
Ambient  Air  Quality  Standards 
(NAAQS).  The  effects  of  ozone  and 
particulate  matter  on  children's  health 
was  addressed  in  detail  in  EPA's 
rulemaking  to  establish  these  NAAQS, 
and  EPA  is  not  revisiting  those  issues 
here. 

G.  Executive  Order  12875:  Enhancing 
Intergovernmental  Partnerships 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  goverrunents,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting.  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  goverrunents, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requfres  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  State,  local  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfunded  mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule.  Nevertheless,  in 
developing  this  rule,  EPA  worked 
closely  with  MPCA  and  received 


meaningful  and  timely  input  in  the 
development  of  this  rule. 

H.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  commimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
goverrunents  to  provide  meaningful  and 
timely  input  in  die  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities.  Today's  rule  does  not 
significandy  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  There  are  no  communities 
of  Indian  tribal  governments  located  in 
the  vicinity  of  the  Andersen  facility. 
Accordingly,  the  requirements  of 
section  3ft))  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1995  ("NTTAA  ") 

Section  12(d)  of  NTTAA,  Pub.  L.  104- 
113,  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volimtary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procediues,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  standards. 

This  proposed  ndemaking  does  not 
iuvolve  technical  standards.  Therefore. 
EPA  is  not  considering  the  use  of  any 
volimtary  consensus  standards. 
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List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
Relations,  Ozone,  Particulate  matter, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds 

Dated:  April  8, 1999. 
Carol  M.  Browner. 

AdministmP^r. 

For  the  reasons  set  forth  in  the 
preamble,  part  52  of  chapter  I  of  title  40 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

Subpart  Y — Minnesota 

2.  Subpart  Y  is  amended  by  adding  a 
new  §  52.1246  to  read  as  follows: 

§  52.1 246    Prevention  of  significant 
deterioration  of  air  quality  for  Andersen 
Corporation's  facility  in  Bayport,  Minnesota. 

(a)  Applicability.  (1)  This  section 
applies  only  to  the  window  and  patio 
door  manufacturing  facility,  commonly 
referred  to  as  Andersen  Windows, 
located  at  4001  Stagecoach  Trail  and 
100  Fourth  Avenue,  North,  Bayport, 
Minnesota. 

(2)  This  section  sets  forth  the 
prevention  of  significant  deterioration  of 
air  quality  preconstruction  review 
requirements  for  volatile  organic 
compound  ("VOC")  and  non-milling 
PM/PMio  emissions. 

(3)  For  all  other  units  and  pollutants 
not  specifically  identified  in  this  section 
which  are  subject  to  regulation  under 
the  Act,  the  preconstruction  review 
requirements  of  §  52.1234  still  apply. 

(b)  Regulations  for  Preventing 
Significant  Deterioration  of  Air  Quality. 

(1)  The  provisions  of  40  CFR  52.21(b) 
through  (w)  are  applicable  and  made  a 
part  of  the  state  plan  for  the  State  of 
Minnesota,  with  the  exceptions  apd 
additions  set  forth  in  paragraphs  (b)(2), 
(b)(3).  and  (b)(4)  of  this  section. 

(2)  For  the  purposes  of  this  Section, 
and  in  addition  to  paragraph  (b)(1)  of 
this  section: 

[i\  "Existing  waterbome  inline 
treatment  units"  shall  mean  the 
following  specific  units  at  the  Andersen 
facility: 

(A)  Five  waterbome  inline  wood 
treatment  systems  in  the  main  facility, 
permit  number  549-90-I/O-2. 

(B)  Five  waterbome  inline  wood 
treatment  systems  in  the  door  subplant, 
permit  number  549-90-I/O-2. 


(C)  Two  waterbome  inline  wood 
treatment  systems,  permit  number 
16300001-017. 

(ii)  "Existing  door  subplant  paint 
lines"  shall  mean  the  three  solventbome 
paint  and  pretreatment  systems  located 
in  the  Andersen  facility  door  subplant. 
permit  number  549-90-I/O-2. 

(iii)  "Milling  operations"  shall  be  all 
those  activities  which  involve  the 
cutting  and  shaping  of  wood  or  Fibrex 
except  that  shaping  by  extrusion  shall 
not  be  considered  milling. 

(iv)  "Non-milling  operations"  shall  be 
all  those  activities  that  generate  PM/ 
PMio  emissions  and  which  are  not 
milling  operations. 

(3)  With  respect  to  existing  inline 
waterbome  treatment  units  and  existing 
door  subplant  paint  lines  only: 

(i)  "An  increase  in  the  hours  of 
operation  or  in  the  production  rate." 
applies  instead  of  40  CFR 
52.21{b)(2)(iii)(/). 

(ii)  The  requirements  of  40  CFR 
52.2l(r)(4)  shall  not  apply. 

(4)  With  respect  to  VOC  and  non- 
milling  PM/PMio  emissions,  "The  date 
10  years  before  construction  on  the 
particular  change  commences;  and" 
applies  instead  of  40  CFR 
52.21(b)(3)(ii)(a). 

(c)  This  rule  expires  [date  10  years 
from  effective  date  of  the  final  rule]. 

[FR  Doc.  99-9723  Filed  4-16-99;  8:45  am] 
BILUNG  CODE  6S60-50-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA  99-5403] 

RIN  2127-AH22  and  RIN  2127-AH20 

Denial  of  Petition  for  Rulemaidng; 
Federal  Motor  Vefiicle  Safety 
Standards 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Denial  of  petitions  for 
rulemaking. 

SUMMARY:  This  document  denies 
petitions,  submitted  jointly  by  the 
American  Automobile  Manufacturers 
Association  (AAMA)  and  the 
Association  of  International  Automobile 
Manufacturers  (AlAM)  to  amend  two 
Federal  motor  vehicle  safety  standards 
(FMVSSs).  one  on  windshield  defrosting 
and  defogging  and  one  on  windshield 
wiping  and  washing,  by  accepting  a 
European  Union  (EU)  Directive  as  an 


optional  "functionally  equivalent" 
altemative  to  each  safety  standard. 
NHTSA  has  determined  that  both  EU 
Directives  require  windshield  minimiun 
cleared  areas  which  are  smaller  by  up  to 
20  percent  than  those  required  by  the 
counterpart  Federal  motor  vehicle  safety 
standards.  The  agency  has  concluded 
that  the  requirements  of  the  European 
regulations  provide  less  driving 
visibility  and  cannot  assure  equivalent 
safety  performance.  However,  the 
agency  believes  that  harmonization  of 
windshield  wiping,  washing,  defrosting 
and  defogging  regulations  is  possible 
using  worldwide  best  practices  in  the 
context  of  a  Global  Technical  Regulation 
developed  under  the  UN/ECE  Working 
Party  29,  and  it  is  pursuing  such  an 
approach. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Patrick  Boyd,  Office  of  Safety 
Performance  Standards,  NHTSA.  400 
Seventh  Street,  SW.  Washington.  DC 
20590.  Mr.  Boyd's  telephone  number  is: 
(202)  366-6346.  His  facsimile  number  is 
(202) 366-4329. 

SUPPLEMENTARY  INFORMATION:  The 
harmonization  of  product  standards  has 
become  a  matter  of  increasing 
importance  in  the  last  several  decades. 
The  manufacturing  and  meuketing  of 
products  have  become  increasingly 
globalized.  In  response  to  that  trend, 
countries  and  regions  have  moved  to 
adjust  and  coordinate  their  regulatory 
practices  to  the  extent  consistent  with 
consiuner  protection  policies.  Efforts  to 
coordinate  regulatory  practices  on  a 
global  scale  have  resulted  in  several 
international  agreements  that  seek  to 
promote  and  guide  the  process  of 
harmonization,  while  taking  care  to 
preserve  the  right  of  countries  and 
regions  to  adopt  and  maintain  standards 
they  believe  necessary  to  address  safety, 
environmental  and  other  needs  within 
their  respective  jurisdictions. 

The  United  States  is  a  party  to  several 
intemational  agreements,  including  the 
General  Agreement  on  Tariffs  and 
Trade.  That  agreement  was  most 
recently  amended  by  the  Uruguay 
Round  Agreements.  One  of  those 
agreements  is  the  Agreement  on 
Technical  Barriers  to  Trade  (TBT).  The 
TBT  Agreement  seeks  to  avoid  creating 
unnecessary  obstacles  to  trade,  while 
recognizing  the  right  of  signatory 
countries  to  establish  and  maintain 
technical  regulations  for  the  protection 
of  human,  animal  and  plant  life  and 
health  and  the  environment.  Among 
other  things,  the  TBT  Agreement  also 
provides  that  a  party  to  the  Agreement 
will  consider  accepting  as  equivalent 
the  technical  regulations  of  other  party 
nations,  provided  they  adequately  fulfill 


to  minimi: 
considerat 
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the  objectives  of  the  party's  existing 
domestic  standards. 

On  May  13, 1998,  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  amended  49  CFR  Part  553, 
Rulemaking  Procedures,  by  adding  a 
new  Appendix  B  setting  forth  a 
statement  of  policy  about  the  process 
that  it  intends  to  follow  in  considering 
whether  to  commence  a  rulemaking 
proceeding  based  on  a  claim  that  a 
foreign  motor  vehicle  safety  standard  is 
better  than  or  at  least  functionally 
equivalent  to  its  counterpart  among  the 
FMVSSs  and  in  making  determinations 
about  relative  benefits  and  functional 
equivalence  (63  FR  26508).  The 
amendment  reaffirmed  the  agency's 
policy  of  focusing  its  international 
harmonization  activities  on  identifying 
and  adopting  those  foreign  vehicle 
safety  standards  that  clearly  reflect  best 
practices,  i.e.,  that  require  significantly 
higher  levels  of  safety  performance  than 
the  counterpart  U.S.  standards.  It  also 
annoimced  the  agency's  policy 
regarding  those  instances  in  which  the 
agency's  comparison  of  standards 
indicates  that  the  safety  performance 
required  by  a  foreign  standard  is  not 
significantly  higher,  but  is  still  better 
than  or  at  least  as  good  as  that  required 
by  the  counterpart  U.S.  standard. 

The  amendment  also  emphasized  that 
the  agency's  policy  is  to  deny  any 
rulemaking  petition  seeking  to  have  a 
foreign  standard  added  to  its 
coimterpart  U.S.  standard  as  a 
compliance  alternative  or  to  harmonize 
the  U.S.  standard  with  the  foreign 
standard  if  the  petition  does  not  contain 
an  analysis  of  the  relative  benefits  of  the 
two  standards.  This  policy  is  necessary 
to  minimize  the  impact  that  hJHTSA's 
consideration  of  such  rulemaking 
petitions  inight  otherwise  have  on  the 
agency's  use  of  its  resources  to  upgrade 
its  safety  standards. 

In  a  submission  dated  August  13, 
1997,  the  American  Automobile 
Manufacturers  Association  (AAMA)  and 
the  Association  of  International 
Automobile  Manufacturers,  Inc. 
(AIAM),  petitioned  the  agency  to  amend 
several  FMVSSs  to  permit  vehicle 
manufacturers  to  choose  to  comply  with 
either  the  existing  requirements  of  those 
FMVSSs  or  the  counterpart 
requirements  of  vehicle  safety  standards 
recognized  in  most  European  countries. 
These  European  standards  are  in  the 
form  of  European  Union  Directives  and 
often  are  taken  fi-om  a  body  of  standards 
developed  by  the  United  Nations 
Economic  Commission  for  Europe  (UN/ 
ECE).  In  this  case,  the  petitions  asked 
that  the  requirements  of  EU  Directives 
EEC  78/317  and  EEC  78/318  be  accepted 
as  optional  alternatives  to  the 


requirements  of  FMVSS  No.  103, 
Windshield  Defrosting  and  Defogging 
Systems,  and  FMVSS  No.  104, 
Windshield  Wiping  and  Washing 
Systems,  respectively.  At  present,  there 
are  no  Economic  Commission  for 
Europe  (ECE)  model  regulations  for 
windshield  defrosting/defogging  and 
wiping/washing.  The  common  safety 
objective  of  both  the  EU  Directives  and 
the  FMVSSs  is  to  maintain  driving 
visibility  under  conditions  which  would 
otherwise  obscure  vision  through  the 
windshield. 

During  the  development  of  NHTSA's 
policies  on  "functional  equivalence" 
rulemakings,  the  European  windshield 
defrosting/defogging  and  wiping/ 
washing  regulations  were  considered 
model  candidates.  In  a  public  meeting 
on  functional  equivalence,  the  agency 
mentioned  them  as  examples  of  foreign 
standards  which  differed  in  the 
coordinate  system  and  points  of 
reference  for  geometric  measurements  of 
vehicles  but  which  appeared  to  require 
essentially  identical  performance.  Both 
the  U.S.  and  European  windshield 
wiping  regulations  define  a  large  area  of 
the  windshield  which  must  be  swept  at 
least  80%  and  a  much  smaller  area 
directly  in  front  of  the  driver  which 
must  be  swept  at  least  99%  (98%  in  the 
European  regulation).  The  U.S.  wiping 
regulation  also  measures  performance  in 
another  intermediate  sized  area  of  the 
windshield,  but  the  thfrd  swept  area 
requirement  is  not  carried  over  to  the 
defrosting  requirements.  Both  the  U.S. 
and  European  defrosting  regulations 
have  identical  requirements  for  the 
clearing  time  and  cleared  percentages  of 
the  small  area  in  frtint  of  the  driver 
defined  in  the  wiping  regulation,  of  a 
symmetric  area  on  the  passenger  side, 
and  of  the  large  area  defined  in  the 
wiping  regulation.  The  principal 
requirements  of  the  corresponding  U.S. 
and  European  regulations  would  be  the 
same  if  the  windshield  test  areas  were 
identical. 

The  U.S.  and  European  regulations 
both  define  the  various  areas  on  the 
windshield  by  means  of  fields  of  view 
originating  bom  driver  vision  reference 
points.  The  U.S.  regulation  defines 
ellipsoids  containing  the  probable  eye 
locations  of  drivers  in  a  range  of  statures 
referenced  to  the  seating  position.  The 
fields  of  view  are  defined  by  lines 
drawn  tangent  to  the  eye  position 
ellipsoids  at  specified  angles.  The 
European  regulation  defines  two 
distinct  points,  which  represent  average 
eye  positions  for  tall  and  short  drivers 
referenced  to  a  vehicle  coordinate 
system  and  a  seat  back  angle.  The  fields 
of  view  are  defined  by  lines  drawn  at 
specified  angles  directly  intersecting  the 


two  vision  reference  points.  The 
European  method  of  defining  critical 
windshield  areas  is  a  simplification  of 
the  method  of  the  U.S.  regulations. 
The  petitioners  described  the  test 
zone  differences  as  follows: 

The  test  zones  used  breach  standard  are 
generated  using  different  methods.  The 
European  test  zones  use  the  ISO 
(International  Ot^anization  for 
Standardization)  "V"  points  while  the  US 
zones  are  based  on  the  SAE  (Society  of 
Automotive  Engineers)  eye-ellipse.  However, 
the  ISO  "V"  points  are  a  derivative  of  the 
SAE  eye-ellipse,  and  generate  substantially 
similar  zones.  While  the  zones  are  not 
identical,  the  differences  are  insignificant 
and  do  not  affect  real  world  safety. 

NHTSA  asked  the  petitioners  to 
develop  detailed  comparisons 
overlaying  the  U.S.  and  European  test 
zones  on  actual  example  vehicles  to 
quantify  the  differences.  The  petitioners 
supplied  comparisons  using  the  1997 
Cadillac  Seville,  1997  Ford  Contour  and 
1998  Chrysler  Sebring  as  examples.  In 
every  case,  the  European  test  zone  was 
smaller  than  the  corresponding  U.S.  test 
zone.  On  average,  the  test  zone 
representing  the  critical  area  in  itont  of 
the  driver  generated  by  the  European 
method  was  only  81.3  percent  as  large 
as  the  corresponding  area  generated  by 
the  U.S.  method.  The  larger  European 
test  zone  representing  the  bulk  of  the 
windshield  averaged  88.3  percent  of  the 
area  of  the  corresponding  U.S.  test  zone. 
The  petitioners  did  not  supply 
information  addressing  the  effects  on 
vision  or  safety  of  the  reductions  in 
minimum  area  represented  by  the 
Eiu'opean  regulations. 

NHTSA  does  not  agree  with  the 
petitioners  that  the  differences  in 
minimum  cleared  areas  for  windshield 
wiping  and  defrosting  between  the  U.S. 
and  European  regulations  are 
insignificant.  The  petitioners  have 
provided  no  evidence  to  rebut  the 
obvious  presiunption  that  sizable 
reductions  in  cleared  area  will  reduce 
visibility  and  provide  less  safety.  The 
agency  does  not  find  European 
directives  EEC  78/317  and  EEC  78/318 
functionally  equivalent  to  Federal  Motor 
Vehicle  Safety  Standards  Nos.  103  and 
104,  respectively. 

In  accordance  with  49  CFR  part  552, 
this  completes  the  agency's  review  of 
the  petitions.  The  agency  has  concluded 
that  there  is  no  reasonable  possibility 
that  the  amendments  requested  by  the 
petitioners  would  be  issued  at  the 
conclusion  of  a  rulemaking  proceeding. 
Accordingly,  it  denies  the  AAMA/ AIAM 
petitions  dealing  with  FMVSS  Nos.  103 
and  104. 

However,  the  agency  believes  that 
harmonization  of  windshield  wiping. 
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washing,  defrosting  and  defogging 
regulations  is  possible  using  worldwide 
best  practices.  AAMA  has  informed  the 
agency  that  a  European  organization  is 
preparing  a  proposal  for  a  Global 
Technical  Regulation  on  the  subject  for 
consideration  by  the  UN/ECE  Working 
Party  29.  The  agency  participates  in 
Working  Party  29  and  will  support  a 
Global  Technical  Regulation  diat 
incorporates  best  practices  to  resolve  the 
issue  of  minimum  cleared  areas. 

Authority:  49  U.S.C.  30103,  30162; 
delegation  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  April  14, 1999. 
Stephen  R.  Kratzke. 

Acting,  Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  99-9705  Filed  4-16-99;  8:45  am] 

BHJJNG  CODE  4910-59-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AF35 

Endangered  and  Threatened  Wildlife 
and  Plants;  Extension  of  Comment 
Period  and  Announcement  of  Public 
Hearings  on  Proposal  To  List  the 
Mountain  Plover  as  a  Threatened 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  public  hearings 

and  extension  of  comment  period. 

summary:  On  February  16, 1999,  the 
Fish  and  Wildlife  Service  proposed 
listing  the  mountain  plover  as  a 
threatened  species,  without  critical 
habitat,  under  authority  of  the 
Endangered  Species  Act  (64  FR  7587). 
The  Fish  and  Wildlife  Service  (Service) 
gives  notice  that  five  public  hearings 
will  be  held  on  the  proposal,  and  that 
the  comment  period  will  be  extended  60 
days.  During  the  breeding  season,  the 
mountain  plover  is  widely  distributed 
in  shortgrass  prairie,  shrub  steppe,  and 
cultivated  landscapes  from  Montana 
south  to  Texas.  Most  breeding  birds 
occur  in  Colorado,  Montana,  and 
Wyoming;  fewer  breeding  birds  occur  in 
Arizona,  Kansas,  New  Mexico, 
Oklahoma,  Texas,  and  Utah.  Wintering 
plovers  are  most  numerous  in 
California;  some  winter  in  Arizona, 
Texas,  and  Mexico. 

DATES:  The  comment  period  on  the 
proposal  is  extended  to  Jime  21, 1999. 
The  public  hearings  will  be  held  at  the 
following  cities,  dates,  and  times. 


Malta,  Montana:  Tuesday,  May  25, 1999; 

4:00  p.m.-8:00  p.m. 
Billings,  Montana:  Wednesday,  May  26, 

1999;  2:00  p.m.-4:00  p.m.  and  6:00 

p.m.^:00  p.m. 
Casper,  Wyoming:  Wednesday,  Jime  2, 

1999;  2:00  p.m.-4:00  p.m.  and  6:00 

p.m.-8:00  p.m. 
Greeley,  Colorado:  Tuesday,  May  25, 

1999;  6:00  p.m.-9:00  p.m. 
Lamar,  Colorado:  Wednesday,  May  26, 

1999:  6:00  p.m.-9:00  p.m. 
ADDRESSES:  The  following  lists  the 
locations  of  the  meetings  cited  above: 
Malta,  Montana:  Malta  High  School,  #1 

High  School  Lane. 
Billings,  Montana:  MSU-Billings,  1500 

N.  30th  Street,  Ballroom. 
Casper,  Wyoming:  Holiday  Inn,  1-25 

and  Center  Street. 
Greeley,  Colorado:  Weld  County 

Centennial  Center,  915  10th  Street. 
Lamar,  Colorado:  Lamar  Community 

College,  2401  South  Main  Street, 

Bowman  138  Lecture  Hall. 

Written  comments  and  materials 
should  be  sent  to  the  Assistant  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  764  Horizon  Ehive,  South 
Annex  A,  Grand  Junction,  Colorado 
81506-3946.  We  will  make  comments 
and  materials  we  receive  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Leachman  at  the  above  address, 
telephone  970-243-2778;  facsimile 
970-245-6933. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(5)(E)  of  the  Endangered 
Species  Act  requires  that  public 
hearings  regarding  proposals  for  listing 
be  held  promptly  when  requested  by  the 
public  within  45  days  of  the  proposal's 
publication  in  the  Federal  Register. 
Public  hearing  requests  were  received 
during  the  allotted  time  period  from 
Ken  Blunt,  Phillips  County  Prairie 
Ecosystem  Action  Coimcil  (Montana); 
Francis  V.  Jacobs,  Board  of  County 
Commissioners,  Phillips  Coimty, 
Montana;  John  Sidle,  USDA  Forest 
Service,  Nebraska;  and  Park  County 
Wyoming  County  Commissioners. 
While  we  received  no  formal  requests 
for  hearings  in  Colorado,  we  have  had 
nimierous  discussions  with  interested 
parties  in  Colorado  who  have  asked  that 
meetings  occur.  Therefore  we  have 
scheduled  the  five  hearings  listed  above 
in  Montana,  Wyoming,  and  Colorado. 

Anyone  expecting  to  make  an  oral 
presentation  at  these  hearings  is 
encouraged  to  provide  a  written  copy  of 
their  statement  to  the  hearing  officer 


prior  to  the  start  of  the  hearing.  In  the 
event  there  is  a  large  attendance,  the 
time  allotted  for  oral  statements  may 
have  to  be  limited.  Oral  and  written 
statements  receive  equal  consideration. 
There  are  no  limits  to  the  length  of 
written  comments  presented  at  these 
hearings  or  mailed  to  us. 

Author:  The  primary  author  of  this 
notice  is  Robert  Leachman  (see 
ADDRESSES  section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  (16  U.S.C.  1531- 
1544). 

Dated:  April  13, 1999. 
Ralph  O.  Morgenwech, 
Regional  Director. 

[FR  Doc.  99-9664  Filed  4-16-99;  8:45  am] 
BILLING  COOE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants:  90-Day  Rnding  for  a 
Petition  to  List  the  Ambrosia  pumila 
(San  Diego  Ambrosia)  as  Endangered 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  90-day  petition 
finding  and  initiation  of  status  review. 

SUMMARY:  We  have  made  a  90-day 
finding  on  a  petition  to  list  the 
Ambrosia  pumila  (San  Diego  ambrosia) 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  We  find  that 
the  petition  presents  substantial 
scientific  or  commercial  information 
indicating  that  listing  Ambrosia  pumila 
as  endangered  may  be  warranted.  We 
are  initiating  a  status  review  to 
determine  if  listing  is  warranted. 

DATES:  The  finding  annoimced  in  this 
document  was  made  on  April  13, 1999. 
To  be  considered  in  the  12-month 
finding,  comments  and  information 
must  be  submitted  to  us  by  May  19, 
1999. 

ADDRESSES:  Submit  data,  information, 
comments,  or  questions  concerning  the 
petition  and  this  90-day  finding  to  the 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Carlsbad  Fish  and  Wildlife 
Office,  2730  Loker  Avenue  West, 
Carlsbad,  California  92008.  You  may 
inspect  the  petition,  90-day  finding, 
supporting  data,  comments  and  related 
documents,  by  appointment,  during 
normal  business  hours  ^t  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Krofta,  biologist,  U.S.  Fish  and 
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Wildlife  Service  at  the  above  address  or 
telephone  760-431-9440. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.)  (Act),  requires  that 
we  make  a  finding  on  whether  a  petition 
to  list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  To  the  maximum  extent 
practicable,  we  are  to  make  this  finding 
within  90  days  of  receipt  of  the  petition, 
and  we  are  to  publish  the  finding 
promptly  in  the  Federal  Register.  If  the 
finding  is  that  substantial  information 
was  presented,  we  must  promptly 
commence  a  review  of  the  status  of  the 
species. 

We  have  made  a  90-day  finding  on  a 
petition  to  list  Ambrosia  pumila  (San 
Diego  ambrosia).  Mr.  David  Hogan,  of 
the  Southwest  Center  for  Biological 
Diversity,  and  Ms.  Cindy  Biurascano,  of 
the  San  Diego  Chapter  of  the  California 
Native  Plant  Society,  submitted  the 
petition,  dated  November  12. 1996, 
which  we  received  on  January  9, 1997. 
The  petition  requested  the  listing  of  A. 
pumila  as  endangered  pursuant  to 
section  4  of  the  Act.  Additionally,  the 
petitioners  appealed  for  the  emergency 
listing  of  A.  pumila  pursuant  to  section 
4(b)(7)  of  the  Act,  and  further  requested 
the  designation  of  critical  habitat  for 
this  plant  taxon.  The  letter  clearly 
identified  itself  as  a  petition  and 
contained  the  names,  signatures,  and 
addresses  of  the  petitioners. 
Accompanying  the  petition  was 
supporting  information  relating  to 
taxonomy,  ecology,  threats,  and 
distribution  of  A.  pumila.  On  November 
21. 1997,  we  received  a  60-day  notice  of 
intent  to  sue  from  the  petitioners  over 
the  failure  to  issue  the  administrative 
90-day  finding  for  A.  pumila.  The 
petitioners  filed  a  lawsuit  in  the  United 
States  District  Court  on  October  1, 1998, 
citing  that  we  had  failed  to  produce  the 
administrative  90-day  and  12-month 
findings  for  A.  pumila. 

We  nave  reviewed  the  petition, 
supporting  docimientation.  and  other 
information  available  in  oiu  files  to 
determine  if  substantial  information  is 
available  to  indicate  that  the  requested 
action  may  be  warranted.  On  the  basis 
of  the  best  scientific  and  commercial 
information  available,  we  find  that  the 
petitioned  action  may  be  warranted  for 
Ambrosia  pumila  because  of  the 
magnitude  of  ongoing  and  threatened 
impacts  to  existing  populations.  We  will 
commence  a  status  review  in 
accordance  with  the  final  listing  priority 


gmdance  for  fiscal  years  1998  and  X999 
(63  PR  25502)  published  on  May  8, 
1998. 

At  the  time  the  petition  was  received 
on  January  9, 1997,  we  were  operating 
under  our  final  listing  priority  guidance 
for  fiscal  year  1997,  which  was 
pubhshed  December  5, 1996  (61  PR 
64475)  in  the  Federal  Register.  The 
guidance  clarified  the  order  in  which 
we  would  continue  to  process  the 
backlog  of  rulemakings  following  two 
related  events — (1)  the  lifting,  on  April 
26. 1996,  of  the  moratorium  on  final 
listings  imposed  on  April  10, 1995  (Pub. 
L.  104-6):  and  (2)  the  restoration  of 
significant  funding  for  listing  through 
passage  of  the  omnibus  budget 
reconciliation  law  on  April  26, 1996. 
following  severe  funding  constraints 
imposed  by  a  number  of  continuing 
resolutions  between  November  1995 
and  April  1996.  Based  on  biological 
considerations,  the  guidance  established 
a  "miUti-tiered  approach  that  assigned 
relative  priorities,  on  a  descending 
basis,  to  actions  to  be  carried  out  imder 
section  4  of  the  Act"  (61  PR  64479).  The 
guidance  called  for  giving  highest 
priority  (Tier  1)  to  handling  emergency 
situations,  second  highest  priority  (Tier 
2)  to  resolving  the  listing  status  of  the 
outstanding  proposed  listings,  third 
priority  (Tier  3)  to  resolving  the 
conservation  status  of  candidate  species 
and  processing  administrative  findings 
on  petitions,  and  lowest  priority  (Tier  4) 
to  preparation  of  proposed  or  final 
critical  habitat  designations,  and 
processing  delistings  and 
reclassifications  from  endangered  to 
threatened  status. 

On  January  23, 1997,  we  notified  the 
petitioners  that  based  on  the  listing 
priority  guidance  for  fiscal  year  1997, 
we  would  conduct  a  preliminary  review 
of  the  petition  to  determine  whether 
Ambrosia  pumila  faced  a  significant  risk 
to  its  well-being  under  the  emergency 
listing  provisions  of  section  4(b)(7)  of 
the  Act  (61  PR  64479).  We  indicated 
that  if  such  an  emergency  existed  and 
the  species  fell  within  Tier  1,  we  would 
immediately  process  an  emergency 
listing  and  proposed  rule;  if  an 
emergency  did  not  exist,  the  petitioned 
action  would  fall  within  Tier  3  of  the 
guidance.  On  July  15, 1997,  we  made  a 
determination  that  an  emergency  did 
not  exist  (i.e.,  the  immediacy  of  threats 
to  A.  pumila  were  not  so  great  to  a 
significant  proportion  of  the  population 
that  the  routine  listing  process  was 
insufficient  to  prevent  large  losses  that 
might  result  in  extinction).  Therefore, 
the  processing  of  the  petition  fell  under 
Tier  3.  Our  Carlsbad  Office  (which  was 
assigned  the  responsibility  for 
processing  the  petition)  continued  to 


direct  personnel  and  budget  toward 
accomplishment  of  ongoing  Tier  2  and 
Tier  3  activities  for  species  judged  to  be 
in  greater  need  of  the  Act's  protection 
than  A.  pumila.  As  these  higher  priority 
activities  were  accomplished,  and 
personnel  and  funds  became  available, 
we  proceeded  with  a  90-day  finding  on 
the  petition  for  A.  pumila. 

On  May  8. 1998,  final  listing  priority 
guidance  for  fiscal  years  1998  and  1999 
(63  PR  25502)  was  published.  This  new 
guidance  changed  the  four  tier  priority 
system  to  a  thi«e  tier  system.  The  three 
tier  system  described  our  first  priority 
(Tier  1)  as  completion  of  emergency 
listings  for  species  facing  the  greatest 
risk  to  their  well-being.  Our  second 
priority  (Tier  2)  was  processing  final 
decisions  on  pending  proposed  listings: 
processing  new  proposals  to  add  species 
to  the  lists;  processing  90-day  and  12- 
month  administrative  findings  on 
petitions  to  add  species  to  the  lists  and 
petitions  to  delist  or  reclassify  species; 
and  delisting  or  downlisting  actions  on 
species  that  have  achieved  or  are 
moving  towards  recovery.  Our  third 
priority  (Tier  3)  described  in  the 
guidance  was  processing  petitions  for 
critical  habitat  designations  and 
preparing  proposed  and  final  critical 
habitat  designations.  Under  this  current 
guidance,  the  processing  of  this  petition 
fell  under  Tier  2. 

Ambrosia  pumila  is  a  clonal  perennial 
herb  restricted  to  upper  terraces  of 
rivers  and  drainages,  but  has  been 
identified  growing  in  open,  flat 
grasslands;  dry  lake  beds:  open  patches 
in  coastal  sage  scrub  habitat;  and 
disturbed  sites  such  as  fuel  breaks  and 
roadway  rights-of-way.  Populations  of 
San  Diego  ambrosia  occur  on  federal, 
state,  and  private  lands  located  in  . 
southwestern  Riverside  and  San  Diego 
'coimties,  California,  and  Baja  California, 
Mexico.  The  range  of  A.  pumila  is 
known  from  an  estimated  53 
documented  historical  and  current 
populations  fitjm  Riverside  and  San 
Diego  counties,  California,  and  central 
Baja  California,  Mexico  from  Colonet 
south  to  Lake  Chapala.  The  distribution 
of  A.  pumila  is  centralized  in  San  Diego 
County,  where  approximately  48 
distinct  populations  have  been  reported. 
Recently,  two  populations  of  A.  pumila 
were  discovered  in  southwestern 
Riverside  County.  Although  limited 
information  is  available  concerning 
current  populations  of  A.  pumila  in  Baja 
California,  three  disjimct  populations 
are  presumed  extant. 

San  Diego  County 

Of  the  48  reported  populations  of 
Ambrosia  pumila  in  San  Diego  County, 
23  have  been  extirpated,  and  an 
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additional  11  populations  were 
misidentified  and  are  actually  a  similar 
species  A.  conferti flora.  This  leaves  14 
populations  extant  in  San  Diego  County. 
Two  populations  consist  of  plants  that 
were  transplanted  from  sites  where  the 
taxon  was  extirpated  due  to  roadway 
construction  or  development.  Although 
these  populations  are  extant,  their  long- 
term  viability  is  in  question  due  to 
unsuccessful  attempts  at  transplanting 
the  taxon  in  the  past.  Eleven  of  the 
remaining  12  populations  have  been 
recently  field  verified  and  are  known  to 
be  extant.  Insufficient  information  exists 
to  make  a  determination  on  the  status 
and  viability  of  the  twelfth  population 
due  to  the  inadequacy  of  data  on  the 
original  collection  and  difficulty  in  site 
access.  The  long-term  viability  of  at 
least  5  of  the  remaining  11  populations 
is  in  question  due  to  population  size, 
fi'agmentation,  past  and  potential 
impacts,  extent  of  suitable  habitat  in  the 
immediate  area,  current  land  use 
practices  and  land-ownership.  These 
apparently  nonviable  populations  range 
in  extent  from  a  single  plant  growing  up 
through  a  crack  in  a  sidewalk  in 
National  City  to  a  population  consisting 
of  several  hundred  or  more  stems  at 
Gillespie  Field.  The  six  remaining 
populations  in  San  Diego  Coimty  are 
considered  to  have  a  greater  degree  of 
long-term  persistence  or  viability 
primarily  due  to  larger  population  sizes 
and  current  land  use  practices  or 
ownership.  These  six  populations 
include  one  population  in  Mission 
Trails  Regional  Park,  two  populations 
on  the  San  Diego  National  Wildlife 
Refuge,  one  population  on  a  dirt  road  off 
of  Del  Dios  Highway,  one  population 
within  a  San  Diego  Gas  and  Electric 
(SDGE)  gas  line  easement  along  State 
Route  (SR)  76,  and  one  population 
within  a  SDGE  electrical  transmission 
line  easement  adjacent  to  Jamul  Drive. 

The  Mission  Trails  population  is 
considered  to  be  the  largest  and  most 
viable  population  of  Ambrosia  pumila 
in  the  United  States.  It  is  located  in 
Mission  Trails  Regional  Park  and  on 
adjacent  private  property.  Although 
road  construction  and  adjacent  urban 
development  have  historically 
fragmented  the  population,  the  core 
population  consists  of  several  thousand 
stems  and  several  small  colonies 
scattered  throughout  the  general  area. 
The  petitioners  asserted  that  the 
persistence  of  this  core  population  is 
apparently  essential  to  the  survival  of 
this  taxon  in  the  United  States  (Hogan 
and  Burrascano  1996).  A  minimum  90 
percent  of  the  core  population  in 
Mission  Trails  Regional  Park  is 
protected  under  the  provisions  of  the 


Multiple  Species  Conservation  Plan 
(MSCP)  for  southwestern  San  Diego 
Coimty.  Other  populations  within 
MSCP  boundaries,  such  as  the  Del  Dios 
Highway  population,  will  receive 
protection  under  specific  sub-area/sub- 
regional  plans  addressing  conservation 
measures  on  an  individual  project/ 
population  basis.  The  two  populations 
located  within  the  San  Diego  National 
Wildlife  Refuge  are  conserved  and 
managed  as  part  of  the  National  Wildlife 
Refuge  System,  and  are  not  likely  to  be 
threatened.  The  two  San  Diego 
populations  found  within  SDGE 
easements  have  the  potential  for  long- 
term  persistence  but  are  currently 
outside  the  San  Diego  tounty  MSCP 
boundaries.  These  two  populations  are 
protected  by  a  habitat  conservation  plan 
with  SDGE.  Under  this  plan,  the  species 
is  covered  by  special  mitigation 
measiues  that  involve  avoidance  of 
impacts  as  a  first  priority,  and 
mitigation  of  impacts  as  a  second 
priority. 

Riverside  County 

The  two  populations  of  Ambrosia 
pumila  recently  recorded  in 
southwestern  Riverside  County  are  in 
the  vicinity  of  Skunk  Hollow  and  Lake 
Elsinore.  The  Skimk  Hollow  population 
consists  of  approximately  500  stems  and 
is  located  on  private  lands  within  a 
wetland  mitigation  bank.  The  Lake 
Elsinore  population  has  an  estimated 
250-500  stems  and  is  also  located  on 
private  lands.  The  long-term  persistence 
or  viability  of  the  Lake  Elsinore 
population  is  in  question  due  to  current 
development  threats. 

Mexico 

The  ciuxent  dociunented  range  of 
Ambrosia  pumila  in  Baja  California, 
Mexico  extends  from  Colonet  south  to 
Lake  Chapala.  Three  disjunct 
populations  are  recorded.  Although 
additional  sites  may  occuir  in  Baja,  the 
taxon  is  not  considered  to  be 
widespread  due  to  the  lack  of 
appropriate  habitat  and  impacts 
resulting  from  agriculture  and  urban 
development,  especially  in  coastal 
areas.  Recent  field  reconnaissance 
(Hogan  and  Burrascano  1996)  of  two  of 
the  three  documented  sites  has 
confirmed  that  the  recorded  populations 
are  extant,  but  estimates  on  popidation 
size  and  long-term  viability  are 
inconsistent.  All  three  of  the  known  and 
presumed  extant  Baja  California 
populations  are  threatened  by 
agricultural  practices  and  urban 
development.  Further  evaluation  of 
these  populations  is  necessary  to 
determine  their  status  and  the 
immediacy  of  threats. 


Summary 

All  populations  of  Ambrosia  pumila 
appear  vulnerable  to  random, 
environmental  or  demographic  events. 
Fire,  natiural  or  human-induced,  could 
destroy  one  or  more  populations. 
Competition  from  other  plant  taxa  is 
also  a  serious  threat.  While  Ambrosia 
pumila  is  considered  tenacious  in 
appropriate  habitat,  it  is  thought  to  be 
a  weak  competitor  with  invasive 
herbaceous  and  non-native  grass 
species. 

Of  the  16  populations  of  Ambrosia 
pumila  presumed  extant  in  the  United 
States,  only  six  populations  in  San 
Diego  County  and  one  population  in 
Riverside  Coimty  are  considered  secure 
and  protected.  These  seven  populations 
are  expected  to  persist,  provided  that 
adequate  protection  and  management 
measures  are  established,  implemented, 
and  maintained.  The  permanent 
protection  and  management  of  A. 
pumila  populations  under  multiple 
species  conservation  plans  will 
contribute  to  long-term  habitat  viability 
for  A.  pumila. 

We  have  reviewed  the  petition,  as 
well  as  other  available  information  in 
our  files.  On  the  basis  of  the  best 
scientific  and  commercial  information 
available,  we  find  that  there  is  sufficient 
information  to  indicate  that  the 
petitioned  action,  listing  Ambrosia 
pumila  as  endangered,  may  be 
warranted.  The  petitioners  also 
requested  that  critical  habitat  be 
designated  for  this  species.  Designation 
of  critical  habitat  is  not  petitionable 
under  the  Act.  However,  if  we 
determine  in  the  12-month  finding  that 
the  petitioned  action  is  warranted,  we 
will  address  the  designation  of  critical 
habitat  in  the  subsequent  proposed  rule. 

Additional  InformationSolicited 

When  we  make  a  finding  that 
substantial  information  exists  to 
indicate  that  listing  a  species  may  be 
warranted,  we  are  also  required  to 
promptly  commence  a  review  of  the 
status  of  the  species.  To  ensure  that  the 
status  review  is  complete  and  based  on 
the  best  available  scientific  and 
commercial  data,  we  are  soliciting 
information  concerning  the  following: 

(1)  information  on  historic  and  current 

distribution; 

(2)  habitat  conditions; 

(3)  basic  biology  of  the  species; 

(4)  ongoing  efforts  to  protect  the  species  and 

its  habitat;  and 

(5)  threats  to  the  species  and  its  habitat. 

References  Cited 

You  may  request  a  complete  list  of  all 
references  cited  in  this  document  from 
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the  Carlsbad  Fish  and  Wildlife  Office 
(see  ADDRESSES  section). 

Author.  The  primary  author  of  this 
doounent  is  Douglas  Krofta,  biologist, 
Carlsbad  Fish  and  Wildlife  Office.  U.S. 
Fish  and  Wildlife  Service  (see 
ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.). 

Dated:  April  13, 1999. 
Jamie  Rappaport  Clark, 
Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  99-9783  Filed  4-15-99;  8:45  am] 
BIUING  CODE  431»-«5-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  648 
[I.D.  040999B] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Applications  for 
Experimental  Fishing  Permits 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Notification  of  experimental 

fishery  proposal;  request  for  comments. 

summary:  NMFS  announces  that  the 
Regional  Administrator.  Northeast 
Region,  NMFS,  is  considering  approval 
of  an  experimental  fishing  proposal  that 
would  permit  vessels  to  conduct 
operations  otherwise  restricted  by 
regulations  governing  the  Fisheries  of 
the  Northeastern  United  States,  50  CFR 
part  648.  The  experimental  fishery 
would  involve  fishing  for,  retention,  and 
landing  of  Atlantic  sea  scallops  with 
modified  dredge  gear  in  the  Georges 
Bank  and  Nantucket  Lightship  Closed 
Areas.  Regulations  implementing  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
provisions  require  publication  of  this 
notification  to  provide  interested  parties 
the  opportunity  to  comment  on  the 
proposed  experimental  fishery. 
DATES:  Comments  on  this  document 
must  be  received  by  May  4, 1999. 
ADDRESSES:  Comments  should  be  sent  to 
Jon  Rittgers.  Acting  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  on  the 
outside  of  the  envelope:  "Comments  on 
Proposed  Scallop  Experimental 
Fishery." 


FOR  FURTHER  INFORMATION  CONTACT: 

David  Gouveia,  Fishery  Management 
Specialist,  978-281-9280. 
SUPPLEMENTARY  INFORMATION:  The 
NMFS  Northeast  Fisheries  Science 
Center  (NEFSC)  submitted  an 
application  on  April  12, 1999,  to  map 
the  distribution  and  estimate  the 
abundance  of  Atlantic  sea  scallops,  and 
to  determine  the  rate  and  distribution  of 
finfish  and  invertebrate  bycatches  to  sea 
scallop  dredges  in  portions  of  the 
Georges  Bank  and  Nantucket  Lightship 
Closed  Areas.  The  proposed 
experimental  fishery  would  also  provide 
information  on  the  potential  habitat 
effects  of  the  use  of  scallop  fishing  gear 
in  these  areas  and  test  new  gear  designs 
to  reduce  finfish  bycatch  rates. 
The  NEFSC  would  conduct 
experimental  fishing  activities  with 
three  commercial  vessels  federally 
permitted  with  a  limited  access  Atlantic 
sea  scallop  permit.  Vessels  interested  in 
participating  in  this  experiment  would 
be  chosen  by  a  lottery  system 
administered  by  the  NMFS  Northeast 
Regional  Office.  Exempted  fishing 
permits  would  be  issued  to  the 
participating  vessels  to  exempt  them 
itom  closed  areas  and  gear  restrictions 
contained  in  the  regulations 
implementing  the  Northeast 
Midtispecies  and  Atlantic  Sea  Scallop 
Fishery  Management  Plans. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  13, 1999. 
Gary  C.  Matiock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  99-9726  Filed  4-16-99;  8:45  am] 
BHJJNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  990226056-9056-01 ;  I.D. 
122498C] 

RIN  0638-AL31 

Northeast  Multispecies  Fishery; 
Amendment  9  to  the  Northeast 
Multispecies  Fishery  Management 
Plan;  Supplement  to  the  Proposed 
Rule 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Supplement  to  the  proposed 

rule. 


SUMMARY:  NMFS  issues  this  supplement 
to  the  proposed  rule  for  Amendment  9 
to  the  Fishery  Management  Plan  for  the 
Northeast  Multispecies  Fishery.  The 
supplement  is  intended  to  provide 
information  inadvertently  omitted  htim 
the  summary  of  the  initial  regulatory 
flexibihty  analysis  (ERFA)  prepared  for 
Amendment  9  published  with  the 
proposed  rule.  Specifically,  this 
supplement  summarizes  information 
about  alternatives  that  the  New  England 
Fishery  Management  Coimcil  (Council) 
considered,  but  rejected,  for  the 
Amendment. 

DATES:  Public  comments  will  be 
accepted  from  April  14, 1999  through 
May  3, 1999. 

ADDRESSES:  Comments  should  be  sent  to 
Jon  C.  Rittgers,  Acting  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  One  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope,  "Comments  on  the 
initial  regulatory  flexibility  analysis  of 
Amendment  9." 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  A.  Murphy,  Fishery  Policy 
Analyst,  978-281-9252. 
SUPPl^MENTARY  INFORMATION:  Analytical 
docmnents  in  Amendment  9  pertaining 
to  requirements  of  the  Regulatory 
Flexibility  Act  include  "Volume  I," 
October  9, 1998;  "Supplement," 
November  14, 1998;  and  "Supplement," 
January  27, 1999.  This  supplement  to 
the  proposed  rule  for  Amendment  9 
republishes,  for  the  convenience  of  the 
public,  the  portion  of  the  classification 
section  of  that  proposed  rule  (64  FR 
13952;  March  23, 1999)  that  addressed 
the  Regulatory  Flexibility  Act  and  adds 
information  inadvertently  omitted  from 
that  classification  section  relevant  to 
alternatives  considered,  but  rejected,  by 
the  Council  for  Amendment  9. 

Classification 

NMFS  prepared  an  IRFA  for  this 
proposed  rule,  pursuant  to  5  U.S.C.  603, 
without  regard  to  whether  the  proposal 
would  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
Measures  analyzed  in  the  IRFA  include 
the  brush-sweep  trawl  gear  prohibition, 
the  one-fish  halibut  possession  limit, 
and  the  winter  flounder  fish  size 
increase.  The  following  is  a  brief 
discussion  of  the  measures  analyzed  in 
the  IRFA. 

Amendment  9  proposes  the 
prohibition  of  brush-sweep  trawl  gear 
on  vessels  fishing  for  multispecies.  The 
cost  of  the  brush-sweep  trawl  gear  is 
estimated  to  be  between  $8,000  and 
$15,000,  depending  on  the  individual 
vessel.  Excessive  wear  and  tear  on  the 
gear  requires  that  the  gear  be  replaced 
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often.  The  overall  cost  to  vessels 
impacted  by  this  action  would  be  based 
on  the  loss  of  the  use  of  the  gear  which, 
when  utilized,  wears  out  in  a  few 
months  to  a  year.  The  potential  universe 
of  vessels  that  could  be  impacted  by  the 
brush-sweep  trawl  gear  prohibition  is 
approximately  900  vessels,  i.e.,  based  on 
NMFS  Regional  Office  database,  the 
number  of  permit  holders  who  fish  for 
multispecies  with  otter  trawl  gear. 
Therefore,  the  one-time  cost  to  the 
industry  would  likely  be  between  $7.2 
million  (900  x  $8,000)  and  $13.5  million 
(900  X  $15,000)  since  there  are 
approximately  900  vessels  that  fish  for 
multispecies  with  otter  trawl  gear.  This 
assimies  that  all  900  vessels  are 
currently  using  brush  sweep  gear. 
NMFS  is  seeking  information  on  the 
number  of  vessel  fishing  with  brush 
sweep  trawl  gear. 

A  one-fish  nalibut  possession  limit 
with  a  minimum  fish  size  of  36  inches 
(91.4  cm)  is  also  proposed.  Commercial 
vessels  wishing  to  retain  the  one-fish 
possession  limit  would  be  required  to 
obtain  a  multispecies  permit.  The 
economic  costs  associated  with  the 
proposed  halibut  restrictions  include 
lost  revenues  from  restricted  or 
prohibited  landings,  as  well  as  the 
added  costs  of  enforcing  new 
regulations  and  administering  the  new 
open-access  permits.  For  the  years  1996 
and  1997,  Vessel  Trip  Reports  indicate 
that  134  and  139  vessels,  respectively, 
reported  landing  halibut.  Based  on 
recent  landings  data  reported  to  NMFS, 
halibut  landings  have  averaged  less  than 
50,000  lb  (22.680  kg),  and  more  recently 
have  declined  from  31,542  lb  (14,307 
kg)  in  1996  to  17,078  lb  (7,746.5  kg)  in 
1997.  Annual  landings  per  vessel 
averaged  235  lb  (106.5  kg)  in  1996  and 
123  pounds  in  1997.  Aimual  revenues 
per  vessel  during  this  time  averaged 
$1,059  and  $553,000,  respectively.  The 
total  exvessel  revenue  from  halibut  was 
$141,906  (134  X  $1,059)  in  1996  and 
$76,867  (139  x  $553)  in  1997.  The 
number  of  vessels  affected  by  the 
proposed  one-fish  hahbut  restriction 
may  amount  to  1,050  vessels  based  on 
the  number  of  permitted  vessels  in  the 
multispecies  fishery.  This  number 
includes  active  limited  access 
multispecies  permit  holders  (1,000) 
combined  with  a  subset  of  the  estimated 
100  active  participants  in  the  directed 
halibut  fishery  who  do  not  possess  a 
Federal  fisheries  permit,  approximately 
50.  In  1996  or  1997,  134  to  139  active 
vessels  (those  that  reported  landings  of 
halibut  in  recent  years)  are  estimated  to 
be  only  those  vessels  that  caught  at  least 
one  halibut. 

An  increase  in  the  minimum  fish  size 
for  winter  flounder  to  13  inches  (33.0 


cm)  from  the  current  minimum  size  of 
12  inches  (30.5  cm)  for  both  conunercial 
and  recreational  fishing  vessels  is 
proposed  in  Amendment  9.  For  the 
commercial  fishery,  economic  impacts 
of  increasing  the  winter  floimder  fish 
size  involve  revenue  loss  from 
prohibiting  landings  of  fish  that  are 
between  12  and  13  inches  (30.5  and  33.0 
cm)  and  revenue  gains  from  the 
increased  yield  per  recruit  and  price  per 
poimd  for  higher  market  category  once 
12-inch  (30.5  cm)  size  fish  grow  to  13- 
inch  (33.0  cm)  size  and  above. 

The  data  for  NMFS  1997  winter 
flounder  landings  data,  including  all 
sizes  offish,  were  approximately  11.7 
million  pounds,  or  14  percent  of  the 
total  regulated  species  landings. 
Exvessel  revenues  of  winter  floimder 
during  this  period  amounted  to  $15.6 
million  (8.5  percent)  of  the  total 
exvessel  revenues  ($183.5  million)  from 
all  species  for  vessels  that  landed  winter 
flounder.  Although  some  fishers  have 
commented  that  fish  in  the  12-  to  13- 
inch  (30.5-33  cm)  size  range  accounted 
for  up  to  30  -  40  percent  of  their  winter 
flounder  catch,  many  other  fishers  have 
reported  that  very  few  fish  in  the  12-  to 
13-inch  (30.5-33  cm)  range  are  retained 
by  nets  imless  the  vessel  is  fishing  with 
nets  that  are  less  than  the  mipinrnTn 
regulated  mesh  size.  Landing  reports 
from  the  New  Bedford,  MA,  auction 
indicate  that  12-inch  (30.5  cm)  fish 
make  up  less  than  10  percent  of  winter 
floimder  sold  in  this  port.  Assuming 
that  30  -  40  percent  of  winter  flounder 
landed  were  in  the  12-  to  13-inch 
(30.5-33  cm)  size  range,  the  decrease  in 
exvessel  revenue  would  likely  be 
between  2.6  percent  ($4.68  million  of 
$183.5  million)  and  3.4  percent  ($6.24 
million  of  $183.5  million)  in  the  first 
year  for  all  vessels  that  reported 
landings  of  winter  flounder. 

Compliance  costs  associated  with 
increasing  the  minimum  winter 
flounder  fish  size  would  result  from  the 
cost  of  modifying  trawl  codends  to 
reduce  the  bycatch  of  12-inch  (30.5  cm) 
size  fish.  However,  because  codends  are 
expandable  and  replaced  often  due  to 
constant  wear  and  tear,  annual  costs 
associated  with  this  measure  would  be 
part  of  normal  gear  replacement  cost. 

Approximately  1,650  vessels  have 
limited  access  permits  and  could  land 
winter  flounder  regardless  of  whether  it 
was  the  target  species.  Based  on  the 
NMFS  1997  landings  data,  971  of  the 
active  multispecies  vessels  landed 
winter  flounder.  On  average,  reduction 
in  gross  revenue  per  vessel  would  likely 
be  between  $4,820  and  $6,430  in  the 
first  year,  assimiing  uniform  landings 
across  vessels.  Otter  trawl  vessels 
accounted  for  the  majority  of  the 


landings  (64  percent),  followed  by 
gillnet  vessels  (18  percent).  Thus,  otter 
trawl  vessels  could  lose  between  $3.0 
million  and  $4.0  million  in  the  first 
year.  Gillnet  vessels  could  lose  between 
$0.8  million  and  $1.1  million  in  the  first 
year. 

Alternatives  Considered,  But  Rejected 
by  the  Council 

1.  The  Council  considered  taking  "no 
action"  in  terms  of  the  use  of  brush 
sweep  trawl  gear  but  was  concerned 
about  the  lack  of  information  about  its 
overall  use  or  about  how  it  may  impact 
specific  species  and  other  related 
impacts.  The  Council  was  concerned 
that  the  efficiency  of  the  gear  may  be  so 
greatly  improved  so  as  to  undermine  the 
effectiveness  of  the  days  at  sea  (DAS) 
reduction  program.  The  basis  for  this 
concern  is  that,  if  vessels  with  limited 
DAS  could  increase  their  catch  per  day 
significantly,  the  number  of  DAS 
allocated  would  have  to  be  reduced  to 
achieve  the  set  fishing  mortality  goal. 
Because  the  impacts  of  the  gear  are  not 
known  at  this  time,  the  Council  has 
chosen  a  precautionary  approach  by 
prohibiting  use  of  the  gear  but 
recommends  comparative  studies  of 
roller,  rockhopper,  chain,  brush  sweep 
and  other  bottom  tending  trawl  gear  (not 
including  scallop  dredges)  be  conducted 
to  assess  bycatch,  gear  efficiency  and 
such  other  impacts  as  effects  on  bottom 
habitat. 

2.  The  Council  chose  as  its  preferred 
alternative  for  Atlantic  halibut  to  add 
that  species  to  the  management  unit  for 
the  FMP,  and  establish  a  1-fish 
possession  limit  and  a  minimum  fish 
size  of  36  inches  (91.4  cm)  to  begin 
rebuilding  this  overfished  fish  stock. 
Additiongdly,  the  Council  considered, 
but  rejected,  four  other  alternatives  for 
halibut  management:  (1)  No  action 
alternative,  (2)  add  Atlantic  halibut  to 
the  management  imit  and  prohibit 
possession  on  halibut,  (3)  add  Atlantic 
halibut  to  the  management  unit  and 
implement  a  1-fish  possession  limit 
with  a  maximimi  fish  size  of  48  inches 
(121  cm),  and  (4)  add  Atlantic  halibut  to 
the  management  imit  and  implement  a 
1-fish  possession  limit  with  a  maximum 
fish  size  limit  of  48  inches  (121  cm)  and 
a  minimum  fish  size  of  36  inches  (91.4 
cm).  The  two  alternatives  that  included 
a  maximum  fish  size  limit  were  rejected 
based  on  public  comment  that  capture 
of  a  large  fish  only  to  determine  if  it  was 
of  illegal  size  would  result  in  excessive 
discard  mortality.  NMFS  declared 
Atlantic  halibut  to  be  overfished  in  its 
September  1997  and  1998  Reports  to 
Congress.  The  Council  rejected  the  no 
action  alternative  given  the  overfished 
condition  of  halibut  and  the 
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requirement  under  the  Sustainable  . 
Fisheries  Act  to  prepare  a  plan  to 
rebuild  overfished  stocks.  The  Council 
also  decided  the  species  needs  specific 
management  measiu^s  to  begin 
rebuilding.  It  adopted  a  one-fish 
possession  limit  rather  than  total 
prohibition  in  part  to  minimize  the 
economic  effects  on  the  few  vessels 
(believed  to  be  about  50)  that  are 
considered  to  be  part  of  a  directed 
fishery,  even  though  their  catch  of 
halibut  is  only  occasional  and  mostly  in 
state  waters. 

3.  In  addition  to  the  preferred 
alternative  of  an  increase  in  minimiun 
fish  size  for  winter  flounder,  the 
Council  considered,  but  rejected,  a 
possession  limit  of  between  5,000  and 
12,000  lb  (2268  and  5443.2  kg)  of  winter 
flounder  for  Southern  New  England  and 
a  mesh  change  for  the  Gulf  of  Maine/ 
Georges  Bank  area.  There  were  a  strong 
opposition  by  industry  to  the  mesh-size 
change  alternative  and  a  concern  over  a 
trip  limit  being  confined  to  one  area. 
The  Council  rejected  the  no  action 
alternative  because  most  stocks  of 
winter  flounder  are  considered 
overfished  and  in  need  of  further 
protection  of  spawning  size  fish  for 
rebuilding  stock  abimdance. 

NMFS  seeks  comments  regarding  the 
IRFA.  In  particular,  NMFS  is  seeking 
information  on  the  number  of  vessels 
using  brush  sweep  trawl  gear,  the 
number  of  vessels  currently  fishing  for 
halibut,  and  the  number  of  vessels 
impacted  by  the  proposed  increase  in 
the  winter  flounder  fish  size.  Copies  of 
the  IRFA  are  available  (see  ADDRESSES). 

Dated:  April  14, 1999. 
Andrew  A.  Rosenberg, 

Deputy  Assistant  Administrator  for  Fisheries, 

Nationai  Marine  Fisheries  Service. 

(FR  Doc.  99-9700  Filed  4-14-99;  4:07  pm] 
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ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  a  proposed  rule 
that  would  amend  the  regulations 
implementing  the  License  Limitation 
Program  (LLP)  for  the  groundfish 
fisheries  and  the  king  and  tanner  crab 
fisheries  of  the  exclusive  economic  zone 
(EEZ)  off  Alaska  by  adding  an 
application  process  and  a  transfer 
process  for  licenses.  This  proposed  rule 
would  establish  an  application  process 
for  an  LLP  license  by  providing  for  an 
application  period,  specifying  the  type 
of  information  necessary  for  Ucense 
eligibility,  and  providing  the  procedure 
for  appealing  agency  determinations 
that  are  made  based  on  information  and 
evidence  provided  in  support  of 
applications.  The  proposed  rule  also 
would  establish  a  transfer  process  for 
LLP  licenses.  This  action  is  necessary  to 
complete  implementation  of  the  LLP,  a 
fishery  management  program 
recommended  by  the  North  Pacific 
Fishery  Management  Council  (Council), 
and  intended  to  further  the  objectives  of 
the  Fishery  Management  Plan  (FMP)  for 
the  Groundfish  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  Area  (BSAI), 
the  Fishery  Management  Plan  for 
Groundfish  of  Gulf  of  Alaska  (GOA), 
and  the  Fishery  Management  Plan  for 
the  Commercial  King  and  Tanner  Crab 
Fisheries  in  the  Bering  Sea  and  Aleutian 
Islands. 

DATES:  Comments  must  be  received  by 
May  19,  1999. 

ADDRESSES:  Comments  should  be 
addressed  to  Susan  J.  Salveson, 
Assistant  Regional  Administrator  for 
Sustainable  Fisheries,  Sustainable 
Fisheries  Division,  Alaska  Region, 
NMFS,  709  West  9th  Street,  Room  453, 
Juneau,  AK  99801,  or  P.O.  Box  21668, 
Juneau,  AK  99802,  Attention:  Lori  J. 
Gravel.  Send  comments  regarding 
burden  estimates  or  any  other  aspect  of 
the  data  requirements,  including 
suggestions  for  reducing  the  burdens,  to 
NMFS  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20503,  Attn:  NOAA 
Desk  Officer. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  U.S.  groundfish  fisheries  of 
the  GOA  and  the  BSAI  in  the  exclusive 
economic  zone  (EEZ)  pursuant  to  the 
FMPs  for  groundfish  in  the  respective 
management  areas.  The  state  of  Alaska 
manages  the  commercial  king  crab  and 
Tanner  crab  fisheries  in  the  Bering  Sea 
and  the  Aleutian  Islands  with  Federal 
oversight,  pursuant  to  the  FMP  for  those 


fisheries.  The  Council  prepared  the 
FMPs  pvusuant  to  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act),  16  U.S.C.  1801,  et  seq.  Regulations 
at  50  CFR  part  679  implemented  the 
FMPs.  General  regulations  at  50  CFR 
600  also  apply. 

Fishing  under  the  LLP  for  the 
commercial  groundfish  fisheries  in  the 
EEZ  of  the  GOA  and  the  BSAI  and  the 
commercial  king  crab  and  Tanner  crab 
fisheries  in  the  Bering  Sea  and  Aleutian 
Islands  fishing  is  scheduled  to  begin 
January  1,  2000.  The  LLP  will  replace 
the  Vessel  Moratorium  Program  (VMP), 
which  is  scheduled  to  expire  December 
31,  1999  (64  FR  3651,  January  25,  1999). 
The  VMP  which  was  implemented  to 
curtail  increases  in  fishing  capacity  and 
to  provide  industry  stability  while  the 
Council  developed  and  NMFS 
implemented  a  comprehensive  solution 
for  the  affected  fisheries.  The  LLP  is  an 
integral  part  of  that  solution. 

The  Council  took  final  action  to 
recommend  the  LLP  in  June  1995.  The 
design  and  implementation  of  the  LLP 
required  more  time  than  originally 
anticipated.  When  the  final  rule 
implementing  the  LLP  was  published  on 
October  1, 1998  (63  FR  52642),  the 
application  process  and  the  transfer 
process  were  postponed  for  further 
development.  Paragraphs  at  §679.4(k)(6) 
[Application  Process]  and  §679.4(k)(7) 
[Transfer  Process]  were  reserved  to 
allow  for  the  inclusion  of  these 
processes. 

Application  Process  for  LLP  Licenses 

This  proposed  rule  would  provide  for 
a  one-time  application  period  of  no  less 
than  90  days  to  be  specified  by  a  notice 
in  the  Federal  Register.  NMFS 
anticipates  that  the  application  period 
for  LLP  licenses  will  be  in  the  second 
half  of  1999.  All  applications  for  LLP 
licenses  would  have  to  be  submitted 
during  the  time  period  specified  for 
applying  for  a  license.  Applications 
postmarked  after  the  ending  date  for  the 
application  period  would  be  denied. 

In  anticipation  of  the  information  that 
will  be  necessary  to  evaluate  and  verify 
the  claims  of  an  applicant,  NMFS  is 
compiling  a  database  containing 
information  on  vessels  that  were  used  to 
participate  in  the  groundfish  and  crab 
fisheries  during  the  qualifying  periods 
for  licenses.  This  database  will 
constitute  the  official  LLP  record  that 
will  contain  only  complete  and 
verifiable  information  and  that,  under 
this  proposed  rule,  would  be  used  for 
the  purpose  of  determining  eligibility 
for  a  license.  An  applicant  who  includes 
information  in  an  application  that  is 
inconsistent  with  information  in  the 
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official  LLP  record  would  have  the 
burden  of  proving  that  the  information 
submitted  in  the  application  is  correct. 

NMFS  would  compare  the  official 
LLP  record  for  each  applicant  with  the 
qualification  criteria  specified  in  the 
LLP  final  rule  (63  FR  52642,  October  1, 
1998).  Based  on  that  comparison.  NMFS 
would  prepare  a  summary  of 
qualifications  for  those  applicants 
appearing  to  be  eligible.  NMFS  would 
send  these  applicants  an  application 
form  and  a  copy  of  the  summary  of 
qualifications.  Application  forms  also 
would  be  available  on  request. 
Applicants  who  agree  with  the  summary 
of  qualifications  would  merely  need  to 
complete  the  application  with  the 
provided  data  and  include  any  other 
information  requested  on  the  form. 
Using  the  information  fi-om  the 
summary  of  qualifications  (by  either 
NMFS  or  the  applicant]  is  intended  to 
expedite  application  processing  because 
this  information  would  be  consistent 
with  information  in  the  official  LLP 
record. 

If  an  applicant  agrees  with  the 
information  in  the  summary  of 
qualifications,  and  the  information  is 
sufficient  to  qualify  the  applicant  for  a 
license,  NMFS  would  issue  a  license  to 
tlie  applicant  at  the  conclusion  of  the 
application  period.  However,  if  an 
applicant  disagrees  with  the  information 
provided  in  the  summary  of 
qualifications,  the  applicant  would  have 
60  days  to  submit  information  in  the 
application  other  than  that  contained  in 
the  summary  of  qualifications.  For 
example,  an  applicant  could  provide 
state  fish  tickets  or  Weekly  Production 
Reports  to  verify  documented  harvests 
not  found  in  the  official  LLP  record.  Or, 
an  applicant  could  provide  a  sales 
contract  verifying  vessel  ownership. 
Unsubstantiated  or  incompletely 
verified  information  would  not  be 
accepted.  If  an  applicant  is  able  to  meet 
the  burden  of  proving  that  the 
information  submitted  in  the 
application  is  correct  and  sufficient  to 
qualify  the  applicant  for  a  license, 
NMFS  would  issue  a  license  to  the 
applicant  at  the  conclusion  of  the 
application  period. 

If  the  applicant  submits  information 
in  the  application  that  is  inconsistent 
with  the  information  in  the  official  LLP 
record  but  cannot  be  verified  with 
evidence  provided  with  the  application, 
NMFS  would  not  accept  that 
information.  NMFS  would  notify  the 
applicant  that  the  information  provided 
in  the  application  is  inconsistent  with 
information  in  the  official  LLP  record  or 
that  necessary  information  is  missing. 
The  applicant  would  have  60  days  in 
which  to  submit  evidence  to  prove  that 


the  information  provided  in  the 
application  is  correct  or  to  submit 
missing  information.  An  applicant 
would  be  limited  to  one  60-day  period 
to  submit  evidence  or  to  correct  or 
submit  missing  information. 

If  information  in  the  application 
could  not  be  substantiated  or  verified  at 
the  conclusion  of  the  60-day  evidentiary 
period,  NMFS  would  issue  an  initial 
administrative  determination  (IAD) 
indicating  which  information  in  the 
application  is  not  accepted,  and  why. 
Applicants  would  then  have  an 
opportunity  to  appeal  that  IAD  to  the 
Regional  Administrator.  Section 
679.43(d)  currently  provides  that  an 
appeal  must  be  filed  no  later  than  60 
days  after  the  date  an  LAD  is  issued. 

Upon  the  filing  of  an  appeal  an 
appellate  officer  would  perform  an 
initial  review.  Two  possible  outcomes 
could  result  from  that  review.  The 
appellate  officer  coidd  (1)  issue  a 
decision  on  the  merits  of  the  appeal  or 
(2)  accept  the  appeal  for  further 
proceedings.  An  initial  review  of  an 
applicant's  appeal  would  result  in  an 
issuance  of  a  decision  on  the  merits  if 
it  is  apparent  that,  although  all  claims 
are  decided  in  favor  of  the  applicant,  he 
or  she  still  woidd  not  qualify  for  the 
relief  requested,  or  that  the  grounds  of 
the  appeal  involve  claims  outside  the 
appellate  officer's  jurisdiction  (i.e.,  that 
the  regulations  are  illegal). 

An  applicant  who  was  issued  a 
license  the  previous  year  would  be 
eligible  for  a  non-transferable  license 
pending  the  final  resolution  of  his  or  her 
claim  pursuant  to  the  license  renewal 
provisions  of  5  U.S.C.  558.  The  non- 
transferable license  would  authorize  the 
applicant  to  deploy  a  vessel  to  conduct 
directed  fishing  for  license  limitation 
groundfish  or  crab  species  as  specified 
on  the  license  and  would  have  specific 
endorsements  and  designations  based 
on  verified  and  unverified  claims  of  the 
applicant.  A  non-transferable  license 
could  be  grated  to  an  applicant  at  one 
of  two  points  in  the  resolution  of  his  or 
her  claim.  First,  a  non-transferable 
license  could  be  granted  to  an  applicant 
in  the  IAD  if  the  applicant  failed  to 
support  a  credible  claim  with  sufficient 
evidence,  but  NMFS  determines  that  the 
applicant  could  prove  his  or  her  claim 
on  appeal.  The  non-transferable  license 
would  be  effective  until  final  agency 
action.  Second,  issuance  of  a  non- 
transferable license  could  be  ordered  by 
an  appellate  officer,  even  if  a  non- 
transferable license  was  not  issued  in 
the  LAD.  Again,  this  non-transferable 
license  would  be  effective  until  final 
agency  action.  If  any  portion  of  an 
applicant's  claim  is  in  dispute,  the 
entire  license  the  applicant  would 


receive  would  be  non-transferable, 
including  portions  of  the  license  that 
could  have  been  verified  and  issued, 
until  final  resolution  of  the  disputed 
claim.  This  provision  would  give  effect 
to  the  LLP's  prohibition  on  severing  a 
license.  Otherwise,  if  an  applicant  was 
granted  a  fully  transferable  portion  of  a 
license  while  a  disputed  claim  was 
being  resolved,  the  applicant  could 
transfer  the  granted  portion  to  another 
person.  This  transfer  would  result  in 
two  participants  in  the  affected 
fisheries,  instead  of  only  one.  if  the 
applicant  prevailed  in  the  appeal  and 
another  license  was  issued.  To  prevent 
this  occurrence,  an  applicant's  entire 
license  would  be  non-transferable 
pending  a  final  agency  action.  A  non- 
transferable license  would  expire  on 
final  agency  action.  At  that  time,  the 
person  who  appealed  would  either 
receive  a  transferable  license,  or  no 
license  at  all,  depending  on  the  final 
agency  action. 

Transfer  Process  for  LLP  Licenses 

The  transfer  process  for  LLP  licenses 
would  enable  a  license  holder  to  request 
a  transfer  of  an  LLP  license  to  any 
person  who  meets  the  eligibility 
requirements.  Eligibility  requirements 
would  include  (1)  the  designated 
transferee  being  eligible  to  document  a 
fishing  vessel  under  Chapter  121,  Title 
46,  U.S.C,  (2)  the  parties  to  the  transfer 
having  no  fines,  civil  penalties,  other 
payments  due  and  outstanding,  or 
outstanding  permit  sanctions  resulting 
from  Federal  fishing  violations,  and  (3) 
the  transfer  not  causing  the  designated 
transferee  to  exceed  the  license  cap  in 
§679.7. 

A  license  holder  also  would  need  to 
request  a  transfer  if  the  license  holder 
plans  to  use  the  license  on  a  vessel  other 
than  the  one  designated  on  the  license. 
A  license  would  be  valid  for  use  only 
on  the  vessel  designated  on  the  license; 
therefore  the  transfer  procedure  must  be 
used  to  change  the  vessel  designated  on 
the  license. 

A  complete  application  would  have  to 
be  submitted  to  the  Administrator, 
Alaska  Region,  for  approval  before  a 
transfer  could  occur.  Application  forms 
would  be  available  on  request.  NMFS 
would  return  incomplete  applications  to 
the  applicant  and  woiild  identify 
specific  information  that  is  necessary  to 
make  the  application  complete. 
Information  that  would  be  required  in 
the  application  includes  (1) 
identification  information  for  all  parties 
to  the  transfer,  (2)  identification 
information  for  the  vessel  on  which  the 
license  will  be  used,  (3)  documentation 
of  the  eligibility  of  the  designated 
transferee  to  document  a  fishing  vessel, 
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(4)  a  copy  of  the  contract  or  sales 
agreement  for  the  transfer,  and  (5)  the 
signatures  of  the  parties  to  the  transfer. 

The  proposed  nile  also  would  provide 
for  transfer  requests  by  court  order, 
operation  of  law,  or  as  part  of  a  security 
agreement.  This  provision  contemplates 
that  some  transfers  might  not  be 
voluntarily  requested  by  the  permit 
holder.  Under  those  circumstances,  the 
Administrator,  Alaska  Region,  would 
review  the  information  in  the  transfer 
application  or  other  docimaent  and 
determine  whether  the  requested 
transfer  would  conflict  with  other 
provisions  of  the  LLP  regulations  (e.g., 
transfer  to  a  person  who  could  not 
document  a  fishing  vessel  under 
Chapter  121,  Title  46.  U.S.C). 

Finally,  a  license  could  not  be 
transferred  more  than  once  per  calendar 
year.  This  limitation  should  restrict  the 
incidence  of  intraseason  movement  of 
licenses  among  vessels  and  operators. 
The  Council  identified  intraseason 
movement  of  licenses  and  vessels  as 
behavior  that  could  contribute  to 
overcapacity  and  excess  effort  in  the 
affected  fisheries. 

Classification 

At  this  time,  NMFS  has  not 
determined  that  this  rule  is  consistent 
with  the  national  standards  of  the 
Magnuson-Stevens  Act  and  other 
appUcable  laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.0. 12866. 

An  EA/RIR  was  prepared  for  the  LLP, 
of  which  this  rule  is  a  part.  The  EA/RIR 
describes  the  management  background, 
the  purpose  and  need  for  action,  the 
management  action  alternatives,  and  the 
socio-economic  impacts  of  the 
alternatives.  It  estimates  the  total 
nimiber  of  small  entities  affected  by  this 
action  and  analyzes  the  economic 
impact  on  those  small  entities.  Based  on 
the  economic  analysis  in  the  EA/RIR, 
the  Chief  Coimsel  for  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
for  the  following  reason: 

Although  most  fishing  operations  that 
would  be  affected  by  this  rule  are 
considered  small  entities,  these  entities 
would  not  experience  "significant 
economic  impact"  as  a  result  of  this 
rule.  NMFS  estimates  that  3,450  persons 
will  apply  for  a  license  under  the  LLP. 
Estimated  completion  time  per 


application  is  2.5  hours.  Given  the  small 
time  burden  associated  with  application 
completion,  any  economic  costs  would 
not  cause  a  "significant  economic 
impact."  NMFS  estimates  that  10 
percent  of  all  applicants  (345  of  3,450) 
will  transfer  a  license  annually. 
Estimated  completion  time  per  transfer 
is  1  hour.  This  completion  time  is  less 
than  the  completion  time  contemplated 
for  the  application  process.  Given  the 
small  time  burden  associated  with  an 
application  for  a  transfer,  and  the  small 
percentage  of  affected  entities,  any 
economic  costs  would  not  cause  a 
"significant  economic  impact  to  a 
substantial  number  of  small  entities." 

As  a  result,  an  initial  regulatory 
flexibility  analysis  was  not  prepared. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

This  proposed  rule  contains  a  revised 
coUection-of-information  requirement 
subject  to  review  and  approval  by  OMB 
uinder  the  Paperwork  Reduction  Act 
(PRA).  This  revision  has  been  submitted 
to  OMB  for  approval.  OMB  approved 
the  original  collection  of  information 
requirement  for  the  LLP  imder  OMB 
control  number  0648-0334.  Please  refer 
to  this  number  in  any  correspondence 
regarding  this  request.  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  2.5 
hours  per  response  for  an  application 
for  initial  issuance,  1  hour  per  response 
for  an  application  for  transfer,  and  4 
hours  per  response  for  an  appeal.  These 
response  times  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Public  comment  is  sought  regarding: 
whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  burden  estimate; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  NMFS  (see 
ADDRESSES  above),  and  to  OMB  at  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 


Budget,  Washington,  DC.  20503 
(Attention:  NOAA  Desk  Officer). 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  14, 1999. 

Penelope  D.  Dalton, 

Assistant  Administrator  for  Fisheries, 
National  Kfarine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 
50  CFR  part  679  is  proposed  to  be 
amended  as  follows: 

PART  679— nSHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.,  and  3631  et  seq. 

2.  In  §  679.2,  the  definition  for 
"Official  LLP  record"  is  added  in 
alphabetical  order  to  read  as  follows: 

§679.2    Definitions. 

***** 

Official  LLP  record  means  the 
information  assembled  by  the  Regional 
Administrator  about  vessels  that  were 
used  to  participate  in  the  groundfish 
and  crab  fisheries  during  the  qualifying 
periods  for  the  License  Limitation 
Program.  Information  in  the  official  LLP 
record  includes  vessel  ownership 
information,  documented  harvests  made 
from  vessels  during  the  qualification 
periods,  and  vessel  characteristics.  The 
official  LLP  record  is  presumed  to  be 
correct  for  the  purpose  of  determining 
eligibility  for  licenses.  An  applicant  for 
a  license  under  the  License  Limitation 
Program  has  the  burden  of  proving  that 
information  submitted  in  an  application 
that  is  at  variance  with  the  official  LLP 
record  is  correct. 
***** 

3.  In  §  679.4,  text  is  added  to 
paragraphs  (k)(6)  and  (7)  to  read  as 
follows: 

§679.4    Psnnits. 

***** 

(k)*  *  * 

(6)  Application  for  a  groundfish 
license  or  a  crab  species  license — (i) 
General.  The  Regional  Administrator 
will  issue  a  groimdfish  license  or  a  crab 
species  license  to  an  eligible  applicant 
if  that  applicant  meets  all  the  criteria  for 
eligibility  in  paragraph  (k)  of  this 
section,  a  complete  and  timely 
application  is  filed  by  or  on  behalf  of 
the  applicant,  and  the  complete 
application  is  approved  by  the  Regional 
Administrator.  An  application  form  will 
be  sent  to  the  last  known  address  of  a 
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person  identified  as  an  eligible 
applicant  by  the  Official  LLP  Record. 
The  Regional  Administrator  will 
provide  an  application  form  to  any 
person  who  requests  one. 

(ii)  Application  period.  An 
application  period  of  no  less  than  90 
days  will  be  specified  by  notice  in  the 
Federal  Register  and  other  information 
sources  deemed  appropriate  by  the 
Regional  Administrator. 

Uii)  Contents  of  application.  To  be 
complete,  an  application  for  a 
groundfish  license  or  a  crab  species 
license  must  contain  the  following 
information: 

(A)  Name(s),  business  address(es), 
telephone  numbers),  and  FAX 
number{s)  of  the  applicant(s); 

(B)  Name,  state  re^stration  number 
(e.g.,  ADF&G  mmiber),  and,  if 
applicable,  the  USCG  documentation 
number  of  the  vessel  being  used  as  the 
basis  for  eligibility  for  a  license;  and 
name,  state  registration  nimiber  (e.g., 
ADF&G  number),  and,  if  applicable,  the 
USCG  documentation  number  of  the 
vessel  to  be  deployed  with  the  license 
if  different  than  the  vessel  used  as  the 
basis  of  eligibility  for  a  license; 

(C)  Name  of  the  managing  company, 
if  any; 

(Dj  Valid  documentation  of  the 
documented  harvests  that  are  the  basis 
of  eligibility  for  a  license,  including 
harvest  area,  gear  used,  date  of  landing, 
and,  if  applying  for  a  crab  species 
license,  species; 

(E)  Valid  documentation  of  LOA  on 
June  24, 1992,  of  the  vessel  used  as  the 
basis  of  eligibility  for  a  license.  If  that 
vessel  was  under  reconstruction  on  that 
date,  valid  documentation  of  LOA  on 
the  date  reconstruction  was  completed 
and  valid  docimientation  of  when 
reconstruction  began  and  ended; 

(F)  Valid  documentation  of  LOA  on 
June  17, 1995,  of  the  vessel  used  as  the 
basis  of  eligibility  for  a  license.  If  that 
vessel  was  under  reconstruction  on  that 
date,  valid  documentation  of  LOA  on 
the  date  reconstruction  was  completed 
and  valid  documentation  of  when 
reconstruction  began  and  ended; 

(G)  Valid  documentation  to  support 
the  applicant's  claim  for  a  vessel 
designation  of  catcher  vessel  or  catcher/ 
processor  vessel; 

(H)  Valid  documentation  of 
ownership  of  the  vessel  being  used  as 
the  basis  for  eligibility  for  a  license  (for 
USCG  documented  vessels,  valid 
documentation  must  be  the  USCG 
Abstract  of  Title),  or,  if  eligibility  is 
based  on  a  fishing  history  that  has  been 
separated  from  a  vessel,  valid 
documentation  of  ownership  of  the 
fishing  history  being  used  as  the  basis 
of  eligibility  for  a  license; 


(I)  Valid  documentation  of  the  LOA  of 
the  vessel  to  be  deployed  by  the  license 
if  different  than  the  vessel  used  as  the 
basis  for  eligibility  for  a  license;  and 

(J)  Signature  of  the  applicant(s),  or  the 
individual  responsible  for  representing 
the  applicant(s). 

(iv)  Other  information  required  for 
special  circumstances.  To  be  complete, 
an  application  also  must  contain  the 
following  information  for  these  special 
circumstances. 

(A)  Successor-in-interest.  An 
applicant  applying  as  the  successor-in- 
interest  to  an  eligible  applicant  must 
provide  valid  documentation  proving 
the  applicant's  status  as  a  successor-in- 
interest  to  that  eligible  applicant  and: 

(1)  valid  documentation  of  death  or 
disability  of  that  eligible  applicant  at  the 
time  of  application,  if  the  eligible 
applicant  was  or  is  an  individual;  or 

(2)  valid  documentation  that  that 
eligible  applicant  is  no  longer  in 
existence  at  the  time  of  application,  if 
the  eligible  applicant  is  not  an 
individual. 

(B)  Norton  Sound  crab  species  license 
endorsement.  In  addition  to  other 
information  that  must  be  provided 
pursuant  to  paragraph  (k){6)(iii)  of  this 
section,  an  applicant  for  a  crab  species 
license  endorsement  for  Norton  Sound 
must  indicate  whether  he  or  she  was  a 
State  of  Alaska  permit  holder  for  the 
Norton  Sound  king  crab  summer  fishery 
in  1993  or  1994  or  for  a  corporation  that 
owned  or  had  a  lease  for  a  vessel  on 
Jime  17, 1995,  that  participated  in  the 
Norton  Sound  king  crab  simxmer  fishery 
in  1993  or  1994. 

(C)  Extended  general  qualification 
period.  An  applicant  for  a  license  based 
on  meeting  the  general  qualification 
period  docmnented  harvest  requirement 
of  making  a  documented  harvest  with 
jig  or  pot  gear  between  Jime  28, 1992, 
and  December  31, 1994,  pursuant  to 
paragraph  (k)(4)(i)(A)(2)  or  (B)(2)  of  this 
section,  must  select  one  endorsement 
area  for  license  issuance, 
notwithstanding  the  fact  that  the 
applicant  may  have  the  documented 
harvests  necessary  to  qualify  for  more 
than  one  endorsement  area. 

(D)  Unavoidable  circumstances.  An 
applicant  for  a  license  based  on  an 
unavoidable  circumstance  pursuant  to 
paragraph  (k)(8)(iv)  of  this  section  must 
provide  the  information  required  by  that 
paragraph,  the  date  the  vessel  on  which 
the  application  is  based  was  lost, 
damaged,  or  otherwise  unable  to 
participate  in  the  fishery,  and  the  date 

a  documented  harvest  was  made  from 
the  replacement  vessel. 

(v)  Application  evaluation.  The 
Regional  Administrator,  will  evaluate 
all  timely  filed  applications.  A  timely 


filed  application  is  an  application  that 
is  postmarked  before  the  ending  date  for 
the  application  period  for  the  License 
Limitation  Program  specified  in  the 
Federal  Register.  All  claims  and  data  in 
the  application  will  be  compared  with 
information  and  data  from  the  Official 
LLP  Record.  Any  claims  or  data  in  the 
application  that  are  consistent  with  the 
information  and  data  from  the  Official 
LLP  Record  are  imcontested  data. 
Uncontested  data  in  the  application  will 
be  accepted  by  the  Regional 
Administrator.  Uncontested  data  will  be 
used  by  the  Regional  Administrator,  in 
determining  whether  the  applicant  is 
eligible  for  a  license  as  claimed  in  the 
application.  Any  claims  or  data  in  the 
application  that  are  inconsistent  with 
the  information  and  data  from  the 
Official  LLP  Record  are  contested  data. 
Contested  data  in  applications  will  not 
be  accepted.  Pursuant  to  paragraph 
(k)(6)(vii)  of  this  section,  an  applicant 
who  submits  contested  data,  or  an 
applicant  who  fails  to  submit  data  as 
specified  in  paragraphs  (k)(6)(iii)  and 
(iv),  will  have  60  days  to  submit 
additional  information,  submit  evidence 
to  support  his  or  her  contested  data,  or 
submit  a  revised  application  with 
claims  consistent  with  data  in  the 
Official  LLP  Record. 

(vi)  Additional  information  or 
evidence.  Additional  information  or 
evidence  to  support  an  applicant's 
contested  data  will  be  evaluated  by  the 
Regional  Administrator  if  submitted 
within  the  60-day  evidentiary  period 
pursuant  to  paragraph  (k)(6)(vii)  of  this 
section.  If  the  Regional  Administrator 
determines  that  the  additional 
information  or  evidence  meets  the 
applicant's  burden  of  proving  that  the 
contested  data  in  his  or  her  application ' 
are  correct,  the  Official  LLP  Record  will 
be  amended  and  the  data  will  be  used 
in  determining  whether  the  applicant  is 
eligible  for  a  license.  However,  if  the 
Regional  Administrator  determines  that 
the  additional  information  or  evidence 
does  not  meet  the  applicant's  burden  of 
proving  that  the  contested  data  in  his  or 
her  application  are  correct,  the 
applicant  will  be  notified  by  an  initial 
administrative  determination,  pursuant 
to  paragraph  (k)(6)(viii)  of  this  section, 
that  the  information  or  evidence 
submitted  is  insufficient  to  change  the 
Official  LLP  Record. 

(vii)  Sixty-day  evidentiary  period.  An 
applicant  who  submits  data  in  the 
application  that  is  inconsistent  with  the 
Official  LLP  Record  has  the  burden  of 
proving  that  the  submitted  data  are 
correct.  If  the  Regional  Administrator 
determines  that  the  applicemt 
submitting  the  data  did  not  meet  the 
burden  of  proving  that  the  submitted 
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data  are  correct  through  information  or 
evidence  provided  with  the  application, 
that  applicant  will  be  notified  and  will 
have  60  days  to  submit  additional 
information  or  evidence  to  support  the 
claims  and  data  in  his  or  her 
application,  or  to  submit  a  revised 
application  with  claims  and  data 
consistent  with  the  data  in  the  Official 
LLP  Record.  Also,  an  applicant  who 
fails  to  submit  data  as  specified  in 
paragraphs  (k)(6)(iii)  and  (iv)  of  this 
section  will  have  60  days  to  submit  that 
data.  An  applicant  will  be  limited  to  one 
60-day  evidentiary  period.  Additional 
information  or  evidence,  or  a  revised 
application,  received  after  the  60-day 
evidentiary  period  has  expired  will  not 
be  considered  for  purposes  of  the  initial 
administrative  determination. 

(viii)  Initial  administrative 
determinations  (IAD).  If,  following  the 
receipt  of  additional  information  or  a 
revised  application,  the  Regional 
Administrator  determines  that  there  is 
still  insufficient  information  or  evidence 
to  rebut  the  presumption  that  the 
Official  LLP  Record  is  acciirate,  or,  if  the 
submitted  information,  evidence,  or 
revised  application  is  not  submitted 
within  the  time  period  indicated  in  the 
60-day  evidentiary  period  notification 
letter,  an  L\D  will  be  prepared  and  sent 
to  the  appUcant  who  had  submitted  the 
application  with  contested  or  missing 
data.  The  L\D  will  explain  the 
deficiency  in  the  contested  or  missing 
data,  the  deficiency  in  the  additional 
information  or  evidence  submitted  in 
support  of  the  contested  or  missing  data, 
or  the  deficiency  in  the  revised 
appUcation.  The  L\D  will  also  indicate 
which  claims  cannot  be  approved  based 
on  the  available  information  or 
evidence.  An  applicant  who  receives  an 
L\D  will  have  an  opportunity  to  appeal 
pursuant  to  §  679.43.  An  applicant  who 
avails  himself  or  herself  of  the 
opportimity  to  appeal  an  IAD  will  not 
receive  a  transferable  license  until  after 
the  final  resolution  of  that  appeal, 
notwithstanding  the  eligibility  of  that 
applicant  for  some  claims  based  on 
luicontested  data  in  the  application. 

(ix)  Issuance  of  a  non-transferable 
license.  When  required  by  the  license 
renewal  provisions  of  5  U.S.C.  558, 
NMFS  will  issue  a  non-transferable 


license  to  an  applicant  on  issuance  of  an 
LAD,  or  alternatively,  by  order  of  an 
appellate  officer.  NMFS  may  issue  a 
non-transferable  license  when  NMFS 
issues  an  LAD  if  an  applicant  failed  to 
support  his  or  her  claim  with  sufficient 
evidence,  but  NMFS  determines  that  the 
applicant's  claim  is  credible  and  may  be 
proven  on  appeal.  NMFS  may  issue  a 
non-transferable  license  to  an  applicant 
pursuant  to  an  order  of  an  appellate 
officer  pending  final  agency  action  if  a 
non-transferable  license  was  not  issued 
with  the  LAD.  A  non-transferable  license 
authorizes  a  person  to  deploy  a  vessel 
to  conduct  directed  fishing  for  license 
limitation  groundfish  or  crab  species  as 
specified  on  the  non-transferable 
license,  and  will  have  the  specific 
endorsements  and  designations  based 
on  the  claims  in  his  or  her  application. 
A  non-transferable  license  will  expire 
upon  final  agency  action. 

(7)  Tmnsfer  of  a  groundfish  license  or 
a  crab  species  license — (i)  General. 
NMFS  will  transfer  a  groundfish  license 
or  a  crab  species  license  if  a  license 
holder  and  designated  transferee  meet 
all  the  eligibility  criteria  for  transfers  in 
paragraph  (k)(7)(ii)  of  this  section  and 
the  license  holder  submits  a  complete 
application  that  is  subsequently 
approved  by  the  Regional 
Administrator.  NMFS  will  provide  an 
application  form  to  any  person  who 
requests  one. 

(ii)  Eligibility  criteria  for  transfers. 
NMFS  will  not  approve  a  groundfish 
license  or  crab  species  license  transfer 
if: 

(A)  The  designated  transferee  is  not 
eligible  to  docimient  a  fishing  vessel 
under  Chapter  121.  Title  46,  U.S.C; 

(B)  There  are  fines,  civil  penalties, 
other  payments  due  and  outstanding,  or 
outstanding  permit  sanctions  resulting 
from  Federal  fishing  violations 
involving  any  party  to  the  transfer; 

(C)  The  transfer  will  cause  the 
designated  transferee  to  exceed  the 
license  caps  in  §  679. 7(j);  or 

(D)  The  transfer  violates  other 
provisions  specified  in  this  part. 

(iii)  Contents  of  application.  To  be 
complete  an  application  for  a 
groundfish  license  transfer  or  a  crab 
species  license  transfer  must  contain  the 
following  information,  as  applicable: 


(A)  Name(s),  business  address(es), 
telephone  number(s),  FAX  number(s),  of 
the  license  holder  and  the  designated 
transferee; 

(B)  Name,  state  registration  number 
(e.g.,  ADF&G  number),  and,  if 
applicable,  the  USCG  documentation 
number  of  the  vessel  on  which  the 
license  will  be  used  after  the  transfer  is 
approved: 

(C)  Valid  documentation  that  the 
designated  transferee  is  a  person  eligible 
to  document  a  fishing  vessel  under 
Chapter  121,  Title  46,  U.S.C; 

(D)  A  legible  copy  of  a  contract  or 
sales  agreement  that  specifies  the 
license  to  be  transferred,  the  license 
holder,  the  designated  transferee,  the 
monetary  value  or  the  terms  of  the 
license  transfer,  and  the  signature  of  the 
license  holder  and  the  designated 
transferee; 

(E)  Information  regarding  whether  a 
broker  was  used  for  the  transaction, 
whether  the  license  was  collateralized, 
and  other  information  the  Regional 
Administrator  deems  necessary  for 
measuring  program  performance;  and 

(F)  Signature  of  the  license  holder  and 
the  designated  transferee,  or  of  the 
individuals  responsible  for  representing 
those  persons. 

(iv)  Incomplete  applications.  NMFS 
will  return  to  the  applicant  a  transfer 
application  that  is  determined  to  be 
incomplete  by  the  Regional 
Administrator.  The  returned  application 
will  identify  the  specific  kinds  of 
information  necessary  to  make  the 
application  complete. 

(v)  Transfer  by  court  order,  operation 
of  law,  or  as  part  of  a  security 
agreement.  The  Regional  Administrator 
will  approve  a  complete  transfer 
application  based  on  a  court  order, 
operation  of  law,  or  a  security 
agreement,  if  the  transfer  does  not 
conflict  with  any  of  the  provisions  of 
this  section. 

(vi)  Transfer  Limitation.  A  groundfish 
license  or  a  crab  species  license  may  be 
transferred  only  once  in  any  calendar 
year.  NMFS  will  not  approve  an 
application  for  transfer  that  violates  this 
provision. 
[FR  Doc.  99-9731  Filed  4-16-99;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  njles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  tiling  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

List  of  Warehouses  and  Availability  of 
List  of  Cancellations  and/or 
Terminations 

AGENCY:  Farm  Service  Agency.  USDA. 
ACTION:  Notice  of  publication. 

SUMMARY:  Notice  is  hereby  given  that 
the  Fann  Service  Agency  has  published 
a  list  of  warehouses  licensed  under  the 
United  States  Warehouse  Act  (7  U.S.C. 
241  et.  seq.)  as  of  December  31, 1998,  as 
required  by  section  26  of  that  Act  (7 
U.S.C.  266).  A  list  of  cancellations  or 
terminations  that  occurred  during 
calendar  year  1998  is  also  available. 
Interested  persons  may  obtain  a  copy  of 
either  list  from  the  person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Fry,  Farm  Service  Agency,  Warehouse 
and  Inventory  Division,  U.S. 
Department  of  Agriculture,  STOP  0553, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0553:  telephone 
202-720-3822;  e-mail  requests  may  be 
sent:  Judy Fry@wdc.fsa.usda.gov. 

Signed  at  Washington,  DC,  on  April  7, 
1999. 

Parlu  Shackelford, 

Acting  Administrator,  Farm  Service  Agency. 
[FR  Doc.  99-9628  Filed  4-16-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Information  Collection;  Request  for 
Comments;  Grazing  Permit 
Administration  Forms 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  announces  its  intent  to 
request  extension  of  a  previously 


approved  information  collection.  The 
Forest  Service  uses  the  collected 
information  to  administer  grazing  use 
on  National  Forest  System  lands. 
Information  will  be  collected  from 
individuals  applying  for  a  grazing 
permit  or  permittees  holding  a  grazing 
permit. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  June  18, 1999. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Director,  Range 
Management,  Forest  Service,  USDA, 
P.O.  Box  96090,  Washington,  DC  20090- 
6090  or  email  to  rge/wo®fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Giffen,  Range  Management  Staff, 
(202) 205-1460. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMAJ,  as 
amended,  requires  the  Forest  Service  to 
collect  certain  information  from 
individuals,  partnerships,  corporations, 
associations,  or  other  private  entities 
applying  for  permits  to  graze  livestock 
on  National  Forest  System  lands.  The 
data  collected  is  used  by  Forest  Service 
officers  in  administering  the  range 
management  grazing  use  program  on 
National  Forest  System  lands.  There  are 
different  kinds  of  forms  to  address 
different  kinds  of  circimistances.  Fees 
are  associated  with  some  permits.  Each 
form  is  described  in  this  request  for 
extension  of  Office  of  Management  and 
Budget  approval. 

National  Forms 

Information  collected  on  national 
forms  is  applicable  in  all  Forest  Service 
regions  and  includes,  along  with  other 
information,  such  basic  information  as 
names  and  addresses  of  those  who 
apply  for  a  grazing  permit  or  of  those 
who  already  hold  a  grazing  permit. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  extended: 

Title:  FS-2200-1;  Refund,  Credit,  or 
Transfer  Application. 

OMB  Number:  0596-0003. 

Expiration  Date  of  Appmval:  April  30, 
1999. 

Type  of  Request:  Extension  of  a 
previously  approved  information 
collection. 

Abstract:  The  permittee  uses  this  form 
when  applying  for  a  refund,  credit,  or 


transfer  of  the  imused  portion  of  the 
preceding  season's  grazing  permit  fees, 
which  were  collected  by  the  Federal 
Government  for  use  of  National  Forest 
System  lands . 

Estimate  of  Burden:  20  minutes. 

Type  of  Respondents:  Individuals 
applying  for  or  holding  a  grazing  permit. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Number  of  Responses  per 
Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  200  hotirs. 

Description  of  Information  Collection 

The  following  information  describes 
the  information  collection  to  be 
extended: 

Title:  FS-2200-2;  Application  for 
Temporary  Grazing  Permit. 

OMB  Number:  0596-0003. 

Expiration  Date  of  Approval:  April  30, 
1999. 

Type  of  Request:  Extension  of  a 
previously  approved  information 
collection. 

Abstract:  This  form  is  used  to  evaluate 
applicants  applying  for  temporary 
grazing  permits,  which  are  issued  for  a 
specific  grazing  allotment,  a  specific 
nimiber  of  head  of  livestock,  a  specific 
class  of  livestock,  and  a  specific  grazing 
period  of  time.  The  information 
collected  on  this  form  enables  the 
agency  to  validate  the  ability  of  the 
applicant  to  meet  the  Federal 
(Government's  requirements  to  graze  on 
National  Forest  System  lands. 

Estimate  of  Burden:  20  minutes. 

Type  of  Respondents:  Individuals 
applying  for  or  holding  a  grazing  permit. 

Estimated  Number  of  Respondents: 
1000. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  350  hours. 

Description  of  Information  Collection 

The  following  information  describes 
the  information  collection  to  be 
extended: 

Title:  FS-2200-12;  Waiver  of  Term 
grazing  Permit.  j., 

OMB  Number:  0596-0003. 

Expiration  Date  of  Approval:  April  30, 
1999. 

Type  of  Request:  Extension  of  a 
previously  approved  information 
collection. 

Abstract:  Information  collected  on 
this  form  enables  the  agency  to  cancel 
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a  grazing  pennit  on  a  specified 
allotment,  to  issue  a  subsequent  grazing 
permit  for  that  allotment,  and  to  identify 
a  purchaser  of  base  property  or 
permitted  livestock  as  the  preferred 
applicant  for  the  subsequent  grazing 
pennit. 

Estimate  of  Burden:  20  minutes. 

Type  of  Respondents:  Individuals 
applying  for  or  holding  a  grazing  permit. 

Estimated  Number  of  Respondents: 
750. 

Estimated  Number  of  Responses  per 
Respondent:!. 

Estimated  Total  Annual  Burden  on 
Respondents:  250  hours. 

Description  of  Information  Collection 

The  following  information  describes 
the  information  collection  to  be 
extended: 

Title:  FS-2200-13;  Escrow  Waiver  of 
Term  Grazing  Permit  Privileges. 

OMB  Number:  0596-0003. 

Expiration  Date  of  Approval:  April  30, 
1999. 

Type  of  Request:  Extension  of  a 
previously  approved  information 
collection. 

Abstract:  The  agency  uses  data 
collected  on  this  form  to  identify  a  lien 
holder  for  permitted  livestock  or  to 
identify  base  property  of  a  current 
permittee,  so  if  the  ciurent  permittee 
defaults  on  a  loan,  the  permit  can  be 
transferred  to  the  lien  holder. 

Estimate  of  Burden:  20  minutes. 

Type  of  Respondents:  Individuals 
applying  for  or  holding  a  grazing  pennit. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  50  hours. 


validate  the  ability  of  the  applicant  to 
meet  the  requirements  to  graze  on 
National  Forest  System  lands. 

Estimate  of  Burden:  20  minutes. 

Type  of  Respondents:  Individuals 
applying  for  or  holding  a  grazing  permit. 

Estimated  Number  of  Respondents: 
750. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  250  hours. 

Description  of  Information  Collection 

The  following  information  describes 
the  information  collection  to  be 
extended: 

Titie:  FS-2200-16;  Application  for 
Term  Grazing  Permit. 

OSfB  Number:  0596-0003. 

Expiration  Date  of  Approval:  April  30, 
1999. 

Type  of  Request:  Extension  of  a 
previously  approved  information 
collection. 

Abstract:  The  information  collected 
on  this  form  enables  the  agency  to 
evaluate  the  applicant's  ability  to  hold 
and  properly  adhere  to  term  grazing 
permit  for  National  Forest  System  lands, 
to  issue  a  term  grazing  permit  to  a  an 
applicant,  and  to  bill  the  applicant  for 
fees  due  the  Federal  Government  for  a 
specific  grazing  allotment  for  specified 
dates  of  use,  and  for  a  specified  number, 
kind,  and  class  of  livestock. 

Estimate  of  Burden:  30  minutes. 

Type  of  Respondents:  Individuals 
applying  for  or  holding  a  grazing  permit. 

Estimated  Number  of  Respondents: 
1800. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  900  hours. 


Description  of  Infonnation  Collection        Description  of  Information  Collection 


The  following  information  describes 
the  information  collection  to  be 
extended: 

Title:  FS-2200-15;  Application  and 
Permit  for  Livestock  Use. 

OMB  Number:  0596-0003. 

Expiration  Date  of  Approval:  April  30, 
1999. 

Type  of  Request:  Extension  of  a 
previously  approved  infonnation 
collection. 

Abstract:  Information  collected  on 
this  form  describes  the  specific  grazing 
area  for  which  the  applicant  requests  a 
permit,  the  period  of  time  the  applicant 
plans  to  use  the  specific  grazing  area, 
and  the  number,  king,  and  class  of 
livestock  the  applicant  plans  to  graze  on 
the  area.  This  form  also  provides  the 
basis  for  the  fees  the  applicant  must  pay 
the  Federal  Government  for  the  use  of 
the  land  and  enables  the  agency  to 


The  following  information  describes 
the  information  collection  to  be 
extended: 

Title:  FS-2200-17;  Application  for 
Private  Land  Grazing  Permit. 

OMB  Number:  0596-0003. 

Expiration  Date  of  Approval:  April  30, 
1999. 

Type  of  Request:  Extension  of  a 
previously  approved  information 
collection. 

Abstract:  The  information  collected 
on  this  form  enables  the  agency  to 
evaluate  whether  private  lands  can  be 
appropriately  adininistered  by  the 
agency  for  grazing  use  in  conjimction 
with  administration  of  grazing  use  on 
National  Forest  System  lands.  The  data 
is  necessary  for  the  issuance  of  a  term 
private  land  grazing  permit  and  the 
proper  coordination  of  grazing  on 
adjacent  National  Forest  System  lands. 


Estimate  of  Burden:  20  minutes. 

Type  of  Respondents:  Individuals 
applying  for  or  holding  a  grazing  pennit. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Jiespondents:  50  hours. 

Regional  Forms 

Regional  forms  are  applicable  only  to 
the  specific  Forest  Service  region 
identified  on  the  form.  The  infonnation 
on  the  regional  forms  supplements  data 
on  the  national  forms,  such  as  assigning 
grazing  privileges  to  permittees  having  a 
corporate  or  partnership  interest  in  the 
grazing  permit  and  identifying  the 
portion  of  interest  an  entity  has  in  the 
corporation  or  partnership. 

Description  of  Information  Collection 

The  following  information  describes 
the  infonnation  collection  to  be 
extended: 

Title:  Rl-FS-2200-5;  Statement  of 
Corporation  or  Partnership  Interest  in 
Grazing  Permit. 

OMB  Number:  0596-0003. 

Expiration  Date  of  Approval:  April  30, 
1999. 

Type  of  Request:  Extension  of  a 
previously  approved  information 
collection. 

Abstract:  The  data  collected  on  this 
form  enables  the  agency  to  issue  grazing 
permits  and  assign  grazing  privileges  to 
permittees  having  a  corporate  or 
partnership  interest  in  the  grazing 
pennit.  The  information  identifies  the 
portion  of  interest  an  entity  has  in  the 
corporation  or  partnership  holding  the 
grazing  permit. 

Estimate  of  Burden:  20  minutes. 

Type  of  Respondents:  Individuals 
applying  for  or  holding  a  grazing  pennit. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  100  hours. 

Description  of  Information  Collection 

The  following  infonnation  describes 
the  information  collection  to  be 
extended: 

Title:  R2-2200-6;  Ownership 
Statement  by  Corporation  or 
Partnership. 

OMB  Number:  0596-0003. 

Expiration  Date  of  Approval:  April  30, 
1999. 

Type  of  Request:  Extension  of  a 
previously  approved  information 
collection. 

Abstract:  The  data  collected  on  this 
form  enables  the  agency  to  issue  term 
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grazing  permits  and  assign  grazing 
privileges  to  permittees  having  a 
corporate  or  partnership  interest  in  the 
grazing  permit.  The  information 
identifies  the  portion  of  the  interest  an 
entity  has  in  the  corporation  or 
partnership  holding  the  grazing  permit. 

Estimate  of  Burden:  20  minutes. 

Type  of  Respondents:  Individuals 
applying  for  or  holding  a  grazing  permit. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  100  hours. 

Description  of  Information  Collection 

The  following  information  describes 
the  information  collection  to  be 
extended: 

Title:  R3-FS-2200-1 ;  Annual 
Validation  of  Term  Grazing  Permit. 

OMB  Number:  0596-0003. 

Expiration  Date  of  Approval:  April  30, 
1999. 

Type  of  Request:  Extension  of  a 
previously  approved  information 
collection. 

Abstract:  The  data  is  necessary  for 
annual  confirmation  that  the  permittee 
intends  to  use  the  grazing  permit  and 
the  extent  to  which  they  plan  to  use  it. 
It  also  can  be  used  as  a  request  for 
changes  to  a  grazing  permit.  Information 
collected  on  this  form  enables  the 
agency  to  bill  for  fees  due  the  Federal 
Government  and  to  recommend  and 
approve  changes  from  the  current  year's 
permitted  use. 

Estimate  of  Burden:  30  minutes. 

Type  of  Respondents:  Permittees 
holding  a  grazing  permit. 

Estimated  Number  of  Respondents: 
1000. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  500  hours. 

Description  of  Information  Collection 

The  following  information  describes 
the  information  collection  to  be 
extended: 

Title:  R8-2200-23;  Application  for 
Validation  of  Term  Grazing  Permit. 

OMB  Number:  0596-0003. 

Expiration  Date  of  Approval:  April  30, 
1999. 

Type  of  Request:  Extension  of  a 
previously  approved  information 
collection. 

Abstract:  The  data  is  necessary  for  the 
annual  confirmation  the  permittee 
intends  to  use  the  grazing  permit  and 
the  extent  to  which  they  plan  to  use  it. 
It  also  can  be  used  as  a  request  for 
changes  to  a  grazing  permit.  Information 
collected  on  this  form  enables  the 


agency  to  bill  for  fees  due  the  Federal 
Government  and  to  recommend  and 
approve  changes  from  the  current  year's 
permitted  use. 

Estimate  of  Burden:  30  minutes. 

Type  of  Respondents:  Permittees 
holding  a  grazing  permit. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  200  hours. 

Comments  Are  Invited 

The  agency  invites  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Use  of  Comments 

All  comments  received  in  response  to 
this  notice,  including  name  and  address 
when  provided,  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval.  All 
conunents  will  also  become  a  matter  of 
public  record. 

Dated:  April  14, 1999. 
Robert  Lewis,  Jr., 
Deputy  Chief,  Research. 
(FR  Doc.  99-9686  Filed  4-16-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Cannon/Mlttersill  Land  Exchange; 
White  Mountain  National  Forest, 
Grafton  County,  NH 

AGENCY:  Forest  Service,  USDA. 
ACnON:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  USDA— Forest  Service 
will  prepare  an  environmental  impact 
statement  (EIS)  for  a  proposed  land 
exchange  between  the  State  of  New 
Hampshire  and  the  Forest  Service.  The 
State  would  acquire  approximately  190 


acres  of  National  Forest  System  land 
near  the  top  of  the  former  Mittersill  Ski 
Area.  In  exchange,  the  State  would  give 
to  the  Forest  Service  a  portion  of  the 
Second  Presidential  Tract,  located  about 
5  miles  south  of  Cannon  Mountain  in 
the  town  of  Lincoln.  In  addition,  the 
State  desires  a  Special  Use  Permit  for 
the  operation  and  maintenance  of  the 
Tucker  Brook  Trail,  within  its  existing 
footprint.  No  additional  access  or  ski 
lifts  are  proposed  for  this  trail. 

The  Mittersill  parcel  proposed  for 
exchange  is  composed  largely  of  land 
designated  by  the  Forest  Service  as 
Management  Areas  (MAs)  7.1  and  9.2 
(approximately  52  and  132  acres, 
respectively).  MA  7.1  is  managed  for  the 
development  of  alpine  ski  terrain  and 
associated  year-round  recreation  while 
MA  9.2  is  land  that  is  reserved  for  future 
ski  area  expansion.  Both  management 
areas  have  been  used  for  skiing  since  the 
early  1930's.  Approximately  6  acres  of 
the  proposed  Mittersill  exchange  parcel 
is  designated  as  MA  6.2,  which  is 
managed  for  semi-primitive,  non- 
motorized  recreation.  This  small  piece 
of  MA  6.2  is  included  in  the  proposed 
exchange  to  fulfill  a  Forest  Plan  land 
adjustment  objective  of  achieving  "more 
efficient  land  ownership  patterns". 

The  Second  Presidential  Tract  was 
acquired  by  the  State  of  New  Hampshire 
Department  of  Transportation  to 
facilitate  the  extension  of  1-93  through 
Franconia  Notch.  The  original 
acquisition  contained  about  1,665  acres 
and  was  part  of  a  much  larger  tract,  the 
rest  of  which  (4,565  acres)  was 
previously  transferred  to  the  United 
States  of  America  for  addition  to  the 
WMNF.  Approximately  346  acres  of  the 
northern  portion  of  the  Second 
Presidential  Tract  was  transferred  to  the 
Department  of  Resoiuces  and  Economic 
Development  and  incorporated  into 
Franconia  Notch  State  Park  to 
compensate  for  land  taken  from  the  park 
for  construction  of  the  Franconia  Notch 
Parkway.  An  additional  159  acres  was 
utilized  by  the  Department  of 
Transportation  for  the  1-93  right-of-way. 
The  remaining  1,160  acres  are  available 
for  consideration  in  the  land  exchange. 

Portions  of  the  state-owned  Second 
Presidential  Tract  were  recommended 
for  possible  Forest  Service  acquisition 
in  the  1986  WMNF  Plan.  This  tract 
contains  significant  natural  resources 
including  Georgiana  Falls,  several 
significant  wetlands  and  relatively 
mature  hard-  and  softwood  forests.  The 
parcel  also  serves  as  the  visual 
foreground  for  the  Blue  Ridge-Moimt 
Kinsman  Area  of  the  Forest  which 
includes  a  significant  portion  of  the 
Appalachian  Trial.  Although  owned  by 
the  State  of  New  Hampshire,  the  Second 
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Presidential  Tract  remains  under  the 
administrative  jiirisdiction  of  the  New 
Hampshire  Depsirtment  of 
Transportation. 

The  State  of  New  Hampshire  proposes 
to  exchange  a  portion  of  the  Second 
Presidential  Tract  with  the  Forest 
Service  for  190  acres  at  the  top  of  the 
Mittersill  Ski  Area.  It  is  further 
proposed  that  the  exchange  parcel  be 
taken  firom  the  northern  end  of  the  Tract 
(bounded  by  Franconia  State  Park  to  the 
north  and  the  WMNF  to  the  west)  in  an 
amount  that  may  equal  up  to  125%  of 
the  value  of  the  Mittersill  parcel.  The 
exchange  parcel  would  likely  contain 
Georgiana  Falls.  Values  of  the  exchange 
parcels  would  be  determined  by 
appraisers  acceptable  to  both  the  State 
of  New  Hampshire  and  the  Forest 
Service. 

DATES:  The  agency  must  receive 
comments  on  or  before  May  19, 1999. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Anne  Archie,  District 
Ranger;  White  Mountain  National 
Forest;  Ammonoosuc/Pemigewasset 
Ranger  District;  RFD  3,  Box  15,  Route 
175;  Plymouth,  New  Hampshire  03264. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  proposed 
action,  the  National  Environmental 
Policy  Act  (NEPA)  process  and/or  the 
forthcoming  EIS  should  be  directed  to 
Anne  Davy,  NEPA  Coordinator;  White 
Mountain  National  Forest; 
Ammonoosuc/Pemigewasset  Ranger 
District;  FRD  3,  Box  15,  Route  175; 
Plymouth,  New  Hampshire  03264. 
Phone:  603-536-1315;  fax:  603-536- 
3281;  e-mail:  adavy/ 

r9 whitemtn@fs.fed.us. 

SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  the  Proposal 

The  New  Hampshire  State  Legislature 
recentiy  mandated  that  a  new  Master 
Development  Plan  (MDP)  be  prepared 
for  Cannon.  The  new  MDP  has  been 
completed  and  accepted  by  the  Cannon 
Moimtain  Advisory  Commission,  the 
Department  of  Parks  and  Recreation 
(which  operates  Cannon),  the  Capitol 
Budget  Overview  Committee,  and  the 
Governor  and  Executive  Council.  This 
MDP  recommended  three  phases  of 
development,  all  of  which  involve 
upgrading  lifts,  expanding  and 
improving  existing  terrain  and  up- 
grading service  facilities,  consistent 
with  the  development  philosophy  for 
Cannon. 

Phase  m  involves  the  restoration  and 
reopening  of  the  Mittersill  Ski  Area. 
Because  expansion  opportunities  are 
limited  on  the  Caimon  portion  of  the 
resort,  redevelopment  of  Mittersill  is 


part  of  the  plan  to  offer  new  and 
exciting  terrain  to  the  skiing  public. 
Optimal  development  of  Mittersill 
would  require  use  of  National  Forest 
System  lands.  Although  it  would  be 
possible  to  redevelop  the  Mittersill  area 
entirely  on  State  lands,  it  is  not 
desirable  for  the  following  reasons: 

1.  The  historic  ski  trails  on  National  Forest 
System  lands  are  not  maintained  for  public 
use.  For  example,  the  Taft  Trail,  which  was 
one  of  the  first  ski  racing  trails  in  North 
America  and  provides  an  upper  mountain 
connection  between  Cannon  and  Mittersill,  is 
highly  desirable  to  reestablish  and  maintain. 

2.  Redevelopment  of  Mittersill  entirely  on 
State  lands  would  reduce  the  amount  of  new 
terrain  that  could  be  created  to  about  60%  of 
what  is  presented  in  the  new  MDP. 

3.  Cannon  is  deficient  in  intermediate 
terrain  at  present  and  development  of  more 
of  this  terrain  is  needed  to  meet  the  skiing 
and  riding  needs  of  the  public.  The  Mittersill 
area  offers  the  greatest  potential  for 
intermediate  terrain  development,  but  only 
by  utilizing  National  Forest  System  land.  If 
National  Forest  System  lands  can  not  be 
used,  the  redeveloped  Mittersill  area. on  State 
land  would  be  for  advanced  and  expert  skiers 
only.  Cannon  Mountain  would  remain 
deficient  in  intermediate  terrain. 

With  respect  to  the  Tucker  Brook 
Trail,  the  Forest  Service  does  not 
currenUy  operate  or  maintain  this  trail 
and  has  no  plans  to  do  so  in  the  futm«. 
The  State  believes  this  trail  has  historic 
significance,  and  for  this  reason, 
proposes  to  assume  control  of  the  trail. 
Since  this  trail  is  within  the  National 
Forest  and  is  not  part  of  the  proposed 
land  exchange,  a  Special  Use  Permit  is 
needed. 

Consistency  With  National  Forest 
Policy/White  Mountain  National  Forest 
Plan 

Land  exchanges  have  played  an 
important  role  in  facilitating  land 
acquisitions  in  National  Forests  since 
passage  of  the  General  Exchange  Act  of 
1922.  Other  pieces  of  important 
enabling  Federal  legislation  include  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  the  National  Forest 
Management  Act  of  1976  and  the 
Federal  Land  Exchange  Facilitation  Act 
of  1988.  The  purpose  of  the  1988 
legislation  was  to  "facilitate  and 
expedite  land  exchanges  piu"suant  to  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  other  laws  applicable 
to  exchanges  involving  lands  managed 
by  the  Departments  of  Interior  and 
Agriculture".  Among  other  things,  this 
act's  findings  include  a  declaration  from 
Congress  that  "land  exchanges  are  a 
very  important  tool  for  Federal  and 
State  land  managers  and  private 
landowners  to  consolidate  Federal,  State 
and  private  holdings  of  land  or  interests 


in  land  for  piuposes  of  more  efficient 
management  and  to  sectire  important 
objectives  including  the  protection  of 
fish  and  wildlife  habitat  and  aesthetic 
values;  the  enhancement  of  recreation 
opportunities;  the  consolidation  of 
mineral  and  timber  holdings  for  more 
logical  and  efficient  development;  the 
expansion  of  communities;  the 
promotion  of  multiple-use  values;  and 
fulfillment  of  public  needs".  This  act 
further  recognized  that  the  "needs  for 
land  ownership  adjustments  and 
consolidation  consistenUy  outplace 
available  funding  for  land  piut:hases  by 
the  Federal  Government  and  thereby 
make  land  exchanges  an  increasingly 
important  method  of  land  acquisition 
and  consolidation  for  both  Federal  and 
State  land  managers  and  private 
landowners". 

The  Forest  Plan  for  the  WMNF  also 
recognizes  land  adjustments,  either  by 
purchase  or  exchange,  as  important 
tools  for  achieving  management  goals 
for  the  National  Forest.  The  plan  states 
that  "Land  adjustments  (purchase  or 
exchange)  will  satisfy  one  or  more  of  the 
following  purposes: 

•  To  accomplish  objectives  of  public  law 
or  regulation; 

•  To  meet  demand  for  National  Forest 
System  resources; 

•  To  achieve  more  efficient  land 
ownership  patterns; 

•  To  achieve  lower  resource  management 
costs;  and 

•  To  obtain  needed  access  to  National 
Forest  System  lands." 

In  short.  Federal  legislation  gives  the 
Forest  Service  broad  discretionary 
power  to  pursue  land  exchanges  while 
the  Forest  Plan  specifies  the  criteria  to 
be  satisfied  when  considering  land 
acquisition.  The  Forest  Service  believes 
that  the  proposed  land  exchange 
between  the  State  of  New  Hampshire 
and  the  Forest  Service  meets  all  five 
criteria  cited  above.  Therefore,  the 
Forest  Service  has  concluded  that  it  is 
in  the  public  interest  to  piu-sue  the 
proposed  project. 

NEPA  Process 

The  Forest  Service  has  adopted  a 
rigorous  process  of  environmental 
review  and  analysis,  pursuant  to  NEPA 
regulations,  for  all  activities  on  National 
Forest  System  lands  that  have  potential 
enviroimiental  impact.  This  process 
includes  extensive  public  involvement, 
beginning  with  scoping  early  in  the 
process  and  concluding  with  public 
review  of  final  environmental 
documents  and  Forest  Service 
decisions.  Public  participation  is  an 
important  part  of  the  analysis, 
commencing  with  the  initial  scoping 
process  (40  CFR  1501.7),  which  will 
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occur  upon  publication  of  this 
notification.  The  Forest  Service  will  be 
seeking  information,  comments  and 
assistance  from  Federal,  State  and  local 
agencies  and  other  individuals  or 
organizations  that  may  be  interested  in 
or  affected  by  the  proposed  action.  The 
proposed  project  will  be  presented  at  an 
Open  House  in  the  local  area,  where 
representatives  from  the  WMNF  and  the 
State  of  New  Hampshire  will  be 
available  to  discuss  the  project  and 
provide  additional  information.  In 
addition,  interested  parties  are 
encouraged  to  visit  with  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  decision. 

Comments  itom  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  Environmental  Impact 
Statement  (DEIS).  Please  note  that 
comments  will  be  regarded  as  public 
information.  The  scoping  process  will 
be  used  to: 

1.  Identify  potential  issues. 

2.  Identify  major  issues  to  be  analyzed  in 
depth. 

3.  Eliminate  minor  issues  or  those  which 
have  been  covered  by  a  relevant  previous 
environmental  analysis,  such  as  the  Forest 
Plan  EIS  for  the  WMNF. 

4.  Identify  alternatives  to  the  proposed 
action. 

5.  Identify  potential  environmental  effects 
of  the  proposed  action  and  it's  alternatives, 
including  direct,  indirect  and  cumulative 
effects. 

6.  Determine  potential  cooperating 
agencies  and  task  assignments. 

No  significant  issues  associated  with 
the  proposed  land  exchange  or  the 
Special  Use  Permit  for  the  Tucker  Brook 
Trail  have  been  identified  to  date.  Issues 
commonly  associated  with  land 
exchanges  of  public  lands  are  usually 
specific  to  the  lands  involved  but  often 
include  methods  of  determining 
appropriate  values  of  the  parcels 
involved  and  potential  impacts  to 
threatened,  endangered  or  sensitive 
species. 

In  preparing  the  DEIS,  the  Forest 
Service  will  consider  a  range  of 
alternatives  to  meet  the  objectives  of 
this  proposal.  One  of  these  will  be  the 
"no  action"  alternative,  in  which  none 
of  the  proposed  activities  would  be 
implemented.  Additional  alternatives 
may  involve  issuance  of  a  Special  Use 
Permit  instead  of  a  land  exchange  and/ 
or  evaluation  of  parcels  of  land  other 
than  that  already  identified  that  might 
better  meet  the  management  objectives 
for  the  WMNF. 

The  DEIS  will  analyze  the  direct, 
indirect  and  cumulative  enviroimiental 
effects  of  the  alternatives.  Past  present 
and  foreseeable  futine  activities  on 
private.  State  and  National  Forest 
System  lands  will  be  considered.  The 


DEIS  will  also  discuss  site-specific 
mitigation  measures,  if  necessary,  that 
may  be  required  to  implement  the 
project  and  their  anticipated 
effectiveness. 

It  is  expected  at  this  time  that  the 
DEIS  will  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  made  available  for  public  review  in 
December  1999.  At  that  time,  the  EPA 
will  publish  a  Notice  of  Availability  of 
the  DEIS  in  the  Federal  Register.  The 
comment  period  on  the  DEIS  will  be  45 
days  from  the  date  the  EPA's  notice  of 
availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  management  of  the  WMNF 
and  Cannon  Mountain  participate 
during  this  review  and  comment  period. 
To  be  most  helpful,  conaments  on  the 
DEIS  should  be  as  specific  as  possible. 
The  Final  EIS  (FEIS)  is  expected  to  be 
released  in  March  of  2000. 

The  Forest  Service  believes,  at  this 
early  stage,  that  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vennont  Yankee  Nuclear  Power  Corp.  v. 
Natural  Resources  Defense  Council,  435 
US  519.  558  (1978).  Also,  enviroimiental 
objections  that  could  be  raised  at  the 
draft  environmental  impact  stage  but 
that  are  not  raised  until  after  completion 
of  the  final  enviromnental  impact 
statement  may  be  waived  or  dismissed 
by  the  courts.  City  of  Angoon  v.  Model, 
803  F.2d  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  scoping  and  45-day  DEIS 
comment  periods  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  developing 
issues  and  alternatives. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  on 
the  proposed  action,  comments  should 
be  as  specific  as  possible.  Reviewers 
may  wish  to  refer  to  the  Coimcil  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 


Dated:  April  13, 1999. 
Donna  Hepp. 
Forest  Supervisor. 
[FR  Doc.  99-9665  Filed  4-16-99;  8:45  am) 

BILUNG  CODE  3410-11-4I 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Paclcers  and 
Stoclcyards  Administration 

Designation  for  the  Central  Illinois  (IL) 
Area 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice;  correction. 

summary:  The  Grain  Inspection,  Packers 
and  Stockyards  Administration 
published  a  dociunent  in  the  Federal 
Register  of  April  1, 1999,  annoxmcing 
designation  of  Central  Illinois  Grain 
Inspection.  Inc.  (Central  Illinois),  to 
provide  official  services  under  the 
United  States  Grain  Standards  Act.  The 
document  contained  an  incorrect  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  202-720-8525. 

Correction 

hi  the  Federal  Register  of  April  1. 
1999,  in  FR  Doc.  99-7995,  on  page 
15723,  in  the  third  coliunn.  correct  the 
fifth  paragraph  to  read: 

Effective  June  1. 1999,  and  ending  March 
31,  2002,  Central  Illinois  is  designated  to 
provide  official  services  in  the  Central 
Illinois  geographic  area  specified  in  the 
October  1, 1998,  Federal  Register. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  etseq.). 

Dated:  April  13. 1999. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
[FR  Doc.  99-9637  Filed  4-16-99;  8:45  am] 
BILUNQ  CODE  3410-EN-P 


DEPARTMErfT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Nutrient  Management  Technical 
Assistance  Activities  Policy;  Revision 

agency:  Natural  Resources 
Conservation  Service  (NRCS),  USD  A 
ACTION:  Revision  of  the  NRCS  policy  for 
nutrient  management  technical 
assistance  activities.  This  revised  policy 
impacts  the  NRCS  national  conservation 
practice  standards  for  Nutrient 
Management  (Code  590)  and  Waste 
Utilization  (Code  633).  which  have  been 
revised  and  reissued  to  reflect  the  new 
policy. 


Federal  Register /Vol.  64,  No.  74 /Monday,  April  19,  1999 /Notices 


19123 


SUMMARY:  Notice  is  hereby  given  of  the 
decision  of  NRCS  to  adopt  a  revised 
policy  for  providing  nutrient 
management  technical  assistance.  This 
revised  policy  will  be  disseminated 
within  the  agency  through  updates  of 
the  agency's  General  Manual.  This 
includes  revision  of  existing  policy  in 
Title  450,  Part  401,  Subpart  A  Technical 
Guides,  Policy  and  Responsibilities;  and 
new  policy  in  Title  190,  Part  402, 
Ecological  Sciences,  Nutrient 
Management  Policy.  This  policy  will  be 
implemented  through  revision  of  the 
agency's  conservation  practice 
standards  for  Nutrient  Management 
(Code  590)  and  Waste  Utili2ation  (Code 
633).  These  national  conservation 
practice  standards  have  been  revised 
and  reissued  to  reflect  the  new  policy. 

EFFECTIVE  DATES:  The  new  policy  and 
revised  conservation  practice  standards 
are  effective  upon  the  date  of  adoption 
by  the  agency.  They  will  be 
implemented  by  NRCS  State 
Conservationists  as  quickly  as  possible, 
but  not  more  than  2  years  after  their 
date  of  adoption  by  NRCS. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  this  policy  should  be 
directed  to  Ecological  Sciences  Division, 
NRCS,  Washington,  D.C.  Submit 
questions  in  writing  to  Charles  H. 
Lander,  Nutrient  Management 
Specialist,  Natxiral  Resources 
Conservation  Service,  Post  Office  Box 
2890,  Room  6155-S.  Washington,  D.C. 
20013-2890. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
requires  NRCS  to  make  available  for 
public  review  and  conunent  proposed 
revisions  to  conservation  practice 
standards  used  to  carry  out  the  highly 
erodible  land  and  wetland  provisions  of 
the  law.  The  policy  supporting  the 
revised  conservation  practice  standard 
for  Nutrient  Management  (Code  590) 
was  published  for  comment  in  the 
Federal  Register  on  Wednesday,  April 
22, 1998  (Vol.  163,  No.  IT,  pgs.  19889- 
19893).  Comments  were  received  for  90 
days.  The  revised  standard  for  Waste 
Utilization  (Code  633)  was  published  for 
comment  in  the  Federal  Register  on 
Wednesday,  October  28,  1998  (Vol.  63, 
No.  208,  pgs.  19889-19893).  Comments 
were  received  for  60  days. 

Signed  in  Washington,  D.C,  on  March  30. 
1999. 

Pearlie  S.  Reed, 

C/iie/,  Natural  Resources  Conservation 
Service,  Washington,  D.C. 
[FR  Doc.  99-9704  Filed  4-16-99;  8:45  am] 

BILLING  CODE  3410-16-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-815] 

Notice  of  Rnal  Determination  of  Sales 
at  Less  Than  Fair  Value  and  Rnal 
Affirmative  Rnding  of  Critical 
Circumstances:  Elastic  Rubber  Tape 
From  India 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  April  19, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alysia  Wilson  or  Cynthia  Thinunalai, 
Office  of  AD/CVD  Enforcement  1,  Group 
I,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-0108  or  (202)  482-4087, 
respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce 
("Department")  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (April 
1998). 

Final  Determination 

We  determine  that  elastic  rubber  tape 
("ERT")  from  India  is  being  sold  in  the 
United  States  at  less  than  fair  value 
("LTFV"),  as  provided  in  section  735  of 
the  Act.  The  estimated  margins  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

On  February  5, 1999,  after  the 
publication  of  our  preliminary 
determination  in  this  investigation  [see 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Preliminary  Negative  Critical 
Circumstances  Determination:  Elastic 
Rubber  Tape  from  India,  64  FR  5025 
(February  2, 1999)  [Preliminary 
Determination)),  Garware  Elastomerics 
Limited  ("GEL")  withdrew  from  the 
remainder  of  the  proceeding.  No 
interested  parties  provided  comments 
on  the  Preliminary  Determination  and 
no  request  for  a  hearing  was  received  by 
the  Department. 


Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  elastic  rubber  tape. 
Elastic  rubber  tape  is  defined  as 
vulcanized,  non-cellular  rubber  strips, 
of  either  natural  or  synthetic  rubber, 
0.006  inches  to  0.100  inches  (0.15  mm 
to  2.54  mm)  in  thickness  and  %  inches 
to  1V8  inches  (3  mm  to  42  mm)  in  width. 
Such  product  is  generally  used  in  swim 
wear  and  underwear. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at  subheading 
4008.21.00.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  merchandise  under 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
July  1, 1997,  through  June  30, 1998. 

Adverse  Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  or  any  other 
person  (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority;  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782 
of  the  Act;  (C)  significantly  impedes  a 
proceeding  imder  the  antidimiping 
statute;  or  (D)  provides  such  information 
but  the  information  cannot  be  verified 
as  provided  in  section  782(i)  of  the  Act, 
the  administering  authority  shall, 
subject  to  section  782(d)  of  the  Act,  use 
the  facts  otherwise  available  in  reaching 
the  applicable  determination. 

GEL  failed  to  respond  to  the 
Department's  requests  for  information; 
namely,  GEL  withdrew  from  the 
investigation.  Accordingly,  since  GEL 
has  withheld  necessary  information  and 
withdrawn  from  the  proceeding,  which 
prevented  the  Department  fit)m 
verifying  any  of  GEL's  responses  and 
impeded  the  Department  from  further 
investigation,  we  have  determined, 
under  sections  776(a)(2)(A),  (C)  &  (D)  of 
the  Act,  that  we  must  base  our 
determination  for  that  company  on  the 
facts  available. 

Section  776(b)  of  the  Act  further 
provides  that  adverse  inferences  may  be 
used  for  a  party  that  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information  [see  also  the  Statement  of 
Administrative  Action  ("SAA"), 
accompanying  the  URAA,  H.  Doc.  No. 
316, 103rd  Cong.,  2d  Sess.  870).  Given 
GEL's  refusal  to  comply  with  the 
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Department's  request  for  information 
and  its  withdrawal  from  participation  in 
the  investigation,  the  Department  has 
determined  that  GEL  has  failed  to 
cooperate  to  the  best  of  its  ability  in  this 
investigation.  Therefore,  the  Department 
has  determined  that  an  adverse 
inference  is  warranted  with  respect  to 

GEL. 

As  adverse  facts  available,  the 
Department  is  assigning  GEL  a  margin 
based  on  the  highest  margin  in  the 
petition.  The  Department  finds  that  the 
highest  petition  margin  is  appropriate 
and  indicative  of  GEL's  selling  practices 
because  if  GEL  could  have  submitted 
information  demonstrating  the 
appropriateness  of  a  lower  margin,  it 
would  have  done  so.  See,  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Steel  Wire  Rod  from 
Venezuela,  63  FR  8946  (February  23. 
1998).  The  court  has  upheld  the 
Department's  assumption  that  the 
petition  information  is  probative  of  a 
respondent's  experience  when  a 
respondent  failed  to  submit  information 
in  a  proceeding.  See,  Koenig  and  Bauer- 
Albert  AG  v.  United  States.  15  F.  Supp 
2d  834.  858  (Court  of  International 
Trade  (CIT)  1998)  (stating  that 
"Commerce  had  a  right  to  assume  that 
the  petition  information  was  more 
probative  of  [respondent's)  experience 
because  if  [respondent)  could  have 
submitted  information  demonstrating 
that  it  ought  to  receive  a  lower  margin, 
it  would  have  done  so."). 

Therefore,  the  final  rate  for  GEL  is 
66.51  percent,  which  is  based  on  the 
highest  margin  alleged  in  the  petition. 
We  used  this  same  petition  margin  as 
partial  adverse  facts  available  in  the 
Preliminary  Determination,  and  as 
discussed  there,  the  Department  has,  to 
the  extent  practicable,  corroborated  that 
margin  as  required  by  Section  776(c)  of 
the  Act.  See  also,  Memorandimi  to 
Susan  Kuhbach  regarding 
"Corroboration  of  Secondary 
Information.  Use  of  Adverse  Facts 
Available"  dated  )anuary  26. 1999. 
Furthermore,  no  record  evidence  or 
argument  has  been  submitted  that 
would  cause  the  Department  to  call  into 
question  the  accuracy  of  the  data  in  the 
petition.  Therefore,  we  determine  that 
the  use  of  this  margin  as  facts  aK'ailable 
for  GEL  is  appropriate. 

Critical  Circumstances 

Section  733(e)(1)  of  the  Act  provides 
that,  if  a  petitioner  alleges  critical 
circumstances,  the  Department  will 
determine  whether  there  is  a  reasonable 
basis  to  believe  or  suspect  that  (A)(i) 
there  is  a  history  of  dumping  and 
material  injury  by  reason  of  dumped 
imports  in  the  United  States  or 


elsewhere  of  the  subject  merchandise,  or 
(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

As  discussed  above  in  the  "Facts 
Available"  section.  GEL  has  not 
cooperated  to  the  best  of  its  ability  in 
this  investigation  and  application  of 
adverse  facts  available  is  appropriate. 
Since  there  is  no  verified  information  on 
the  record  with  respect  to  GEL's  voliune 
of  imports,  and  U.S.  import  statistics  are 
unavailable  because  ERT  is  entered 
under  an  HTSUS  basket  category  which 
includes  a  variety  of  other  products,  we 
have  no  choice  but  to  apply  the  adverse 
inference  that  GEL  has  made  massive 
imports  of  the  subject  merchandise  over 
a  relatively  short  period  of  time. 
Therefore,  we  find  that  the  second 
criterion  for  determining  whether 
critical  circumstances  exist  with  respect 
to  GEL's  exports  of  subject  merchandise 
has  been  met.  See,  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Carbon  Steel  Butt-Weld 
Pipe  Fittings  From  Malaysia.  60  FR 
10550.  10551  (February  27.  1995)  where 
the  Department  determined  critical 
circtmistances  existed  since  it  was 
unable  to  verify  the  accuracy  of  this 
data. 

In  determining  whether  an  importer 
knew  or  should  have  knovoi  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  thereby  causing  material  injury,  the 
Department  normally  considers  margins 
over  15  percent  for  CEP  sales  and  25 
percent  for  EP  sales  to  impute 
knowledge  of  dumping  and  of  resultant 
material  injury.  See,  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  the 
Russian  Federation,  62  FR  61787.  61793 
(November  19.  1997).  In  this 
investigation,  we  have  determined, 
pursuant  to  an  application  of  adverse 
facts  available,  the  margin  to  be  66.51 
percent.  As  this  margin  indicates 
dumping  over  the  15  and  25  percent 
thresholds  for  all  of  GEL's  sales,  we 
determine  that  the  first  criterion  for 
ascertaining  whether  critical 
circimistances  exist  has  also  been 
satisfied.  Therefore,  since  both  criteria 
for  finding  critical  circumstances  under 
section  733(e)(1)  of  the  Act  have  been 
met,  we  determine  that  critical 
circumstances  exist  with  respect  to 
exports  of  ERT  bom  India  by  GEL. 


The  AH  Others  Rate 

The  foreign  manufacturer/exporter  in 
this  investigation  is  being  assigned  a 
dumping  margin  entirely  on  the  basis  of 
facts  otherwise  available.  Section 
735(c)(5)(B)  of  the  Act  provides  that, 
where  the  dumping  margins  established 
for  all  exporters  and  producers 
individually  investigated  are 
determined  entirely  under  section  776 
of  the  Act,  the  Department  may  use  any 
reasonable  method  to  establish  the 
estimated  "All  Others"  rate  for 
exporters  and  producers  not 
individually  investigated,  including 
averaging  the  estimated  weighted- 
average  dumping  margins  determined 
for  the  exporters  and  producers 
individually  investigated.  Further,  the 
SAA  at  873  provides  that  where  the  data 
do  not  permit  weight-averaging,  the 
Department  may  use  other  reasonable 
methods.  In  this  case,  the  margin 
assigned  to  the  only  company 
investigated  is  based  on  adverse  facts 
available.  Therefore,  consistent  with  the 
SAA  at  873,  we  are  using  an  alternative 
method.  As  our  alternative,  we  are 
basing  the  "All  Others"  rate  on  a  simple 
average  of  the  margins  in  the  petition, 
based  both  on  price-to-price 
comparisons  and  constructed  value.  As 
a  result,  the  "All  Others"  rate  is  45.55 
percent. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)(1) 
and  735(c)(4)(A)  of  the  Act.  we  are 
directing  the  U.S.  Customs  Service 
("Customs")  to  continue  to  suspend 
liquidation  of  all  entries  of  ERT  from 
India,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  February  2, 1999  the  date  of 
publication  of  our  preliminary 
determination  in  the  Federal  Register. 
In  addition,  as  a  result  of  our  critical 
circumstances  determination  in  our 
final  determination,  we  wUl  instruct 
Customs  to  suspend  liquidation  of 
GELs  entries  of  ERT  from  India  between 
November  4, 1999,  and  February  1, 1999 
(i.e.,  90  days  prior  to  the  date  of 
publication  of  our  preliminary 
determination  in  the  Federal  Register). 
We  will  instruct  Customs  to  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  percentage  margins,  as 
indicated  in  the  chart  below.  These 
suspension-of-liquidation  instructions 
will  remain  in  effect  vmtil  further  notice. 
The  diunping  margins  are  as  follows: 


Exporter/Manufacturer 

Margin  per- 
centage 

Garware  Elastomerics  Limited 
(GEL) .- 

66.51 
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Exporter/Manufacturer 

Margin  per- 
centage 

All  Others 

45.55 

The  "All  Others"  rate,  which  we 
derived  from  the  average  of  the  margins 
calculated  in  the  petition,  applies  to  all 
entries  of  subject  merchandise  other 
than  those  manufactured  or  exported  by 
the  named  respondent. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury,  does  not  exist  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consimiption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation.    . 

In  accordance  with  section  735(c)(3) 
of  the  Act,  if  the  ITC  makes  a  final 
negative  finding  of  critical 
circumstances,  the  Department  will 
instruct  Customs  to  terminate  the 
retroactive  suspension  of  liquidation  of 
GEL's  entries  from  the  period  beginning 
November  4, 1998,  through  February  1, 
1999  (i.e.,  the  90  day  period  prior  to 
publication  of  the  preliminary 
determination).  The  Department  will 
also  instruct  Customs  to  release  any 
bond  or  other  security  and  refund  any 
cash  deposit  collected  on  subject 
merchandise  retroactively  suspended 
during  this  90-day  period. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  April  12, 1999. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  99-9760  Filed  4-1&-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[C-533-616] 

Final  Negative  Countervailing  Duty 
Determination:  Elastic  Rubber  Tape 
From  India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  19, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Kane  or  Suresh  Maniam,  Office 
I,  AD/CVD  Enforcement,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-2815  or  482-0176, 
respectively. 

Final  Determination 

The  Department  of  Commerce  ("the 
Department")  determines  that 
countervailable  subsidies  are  being 
provided  to  Garware  Elastomerics  Ltd. 
and  that  these  subsidies  are  de  minimis. 

Petitioners 

The  petition  in  this  investigation  was 
filed  by  Fulfiex,  Inc.,  Elastomer 
Technologies  Group,  Inc.,  and  RM 
Engineered  Products,  Inc. 
("petitioners"). 

Respondents 

The  respondents  in  this  investigation 
are  Garware  Elastomerics  Ltd.  ("GEL"), 
its  affiliate,  and  the  Government  of  India 
("GOI"). 

Case  History 

Since  our  preliminary  determination 
on  December  7, 1998  (63  FR  67457),  the 
following  events  have  occurred:  On 
January  11, 1999,  January  13, 1999, 
February  8, 1999,  and  February  12, 
1999,  we  issued  supplemental 
questionnaires  to  respondents.  We 
received  responses  to  these 
questionnaires  prior  to  verification.  On  , 
January  8, 1999,  we  aligned  the  date  of 
our  final  determination  with  the  date  of 
the  final  determination  in  the 
companion  antidumping  duty 
investigation  of  elastic  rubber  tape  frt)m 
India  (63  FR  4973).  We  conducted  a 
verification  in  India  of  the  questionnaire 
responses  received  from  the 
Government  of  India,  Garware 
Elastomeric  Ltd.,  (GEL)  and  one  of 
GEL's  affiliates  irom  February  21 
through  March  6, 1999.  Petitioners  filed 
a  case  brief  on  March  24, 1999. 
Respondents  filed  a  rebuttal  brief  on 
March  26, 1999. 


Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies  ("the  POI")  is 
GEL's  1997  fiscal  year  from  April  1, 
1997  through  March  31, 1998. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  elastic  rubber  tape. 
Elastic  rubber  tape  is  defined  as 
vulcanized,  non-cellular  rubber  strips, 
of  either  natural  or  synthetic  rubber, 
0.006  inches  to  0.100  inches  (0.15  mm 
to  2.54  mm)  in  thickness,  and  Vs  inches 
to  IVb  inches  (3  mm  to  42  mm)  in  width. 
Such  product  is  generally  used  in  swim 
wear  and  underwear. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at  subheading 
4008.21.00.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  merchandise  under 
investigation  is  dispositive. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  ("URAA"),  effective 
January  1, 1995  ("the  Act").  The 
Department  is  conducting  this 
investigation  in  accordance  with  section 
701  of  the  Act. 

In|uryTest 

Because  India  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
International  Trade  Commission  ("ITC") 
is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
India  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  indiistry.  On 
October  15, 1998,  the  ITC  published  its 
preliminary  determination  finding  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is  being 
materially  injured,  or  threatened  with 
material  injury,  by  reason  of  imports  of 
the  subject  merchandise  from  India  [see 
63  FR  55407  (October  15, 1998)). 

De  Minimis  Threshold  for  Least 
Developed  Countries 

Section  705(3)  of  the  Act  requires  the 
Department  to  disregard  de  minimis 
subsidies  in  making  countervailing  duty 
determinations.  The  Agreement  on 
Subsidies  and  Countervailing  Measures 
extends  special  and  differential 
treatment  to  developing  and  least- 
developed  members  of  the  World  Trade 
Organization,  inter  alia,  by  raising  the 
de  minimis  level  for  these  members. 
Normally,  de  minimis  is  defined  as  a 
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subsidy  of  one  percent  or  less  ad 
valorem.  In  the  case  of  least  developed 
countries  the  de  minimis  standard  is 
three  percent  or  less.  (See  section 
703(b)(4)(C)  of  the  Act.) 

Because  India  is  considered  a  least 
developed  country,  it  is  entitled  to  the 
three  percent  de  minimis  test.  (See 
Developing  and  Least-Developed 
Coimtrv  Designations  under  the 
Countervailing  Duty  Law  (63  FR  29945, 
29946  (June  2. 1998)). 

Subsidies  Valuation  Information 

Benchmarks  for  Short-term  Loans: 
GEL  received  an  exemption  from 
customs  duties  on  certain  capital  goods 
imder  the  Export  Promotion  Capital 
Goods  Scheme  contingent  on  its  export 
performance  over  a  five-year  period.  We 
are  treating  the  contingent  liability 
arising  from  the  exemption  as  a  series  of 
short-term,  zero  rate  loans  that  were 
taken  out  in  the  year  prior  to  the  POI. 
Our  benchmark  for  these  loans  is  an 
average  of  the  short-term  loan  rates 
reported  by  the  State  Bank  of  India  for 
the  year  prior  to  the  POI.  See  the 
Reserve  Bank  of  India's  Report  on 
Currency  and  Finance  (1997-98, 
Statement  70).  We  find  this  rate  to  be 
representative  of  short-term  commercial 
interest  rates  in  effect  prior  to  the  POI. 

As  explained  below  in  the  Affiliated 
Parties  section,  we  foimd  GEL  to  be 
related  to  an  affiliated  company.  In 
addition,  as  explained  below  in  the 
Financial  Transaction  Between  GEL  and 
Its  Related  Company  section,  we  found 
that  GEL  received  short-term  loans  from 
its  affiliate.  To  determine  whether  loans 
received  from  its  affiliate  prior  to  the 
POI  were  on  commercial  terms,  we  used 
the  State  Bank  of  India's  short-term 
advance  rate  (described  above)  as  our 
benchmark  rate.  For  the  loans  received 
from  its  affiliate  during  the  POI,  most 
did  not  have  interest  payments  due 
during  the  POI.  Therefore,  GEL  would 
not  receive  any  benefit  from  these  loans 
during  the  POI.  For  those  loans  received 
from  its  affiliate  during  the  POI  which 
also  had  payments  due  during  the  POI, 
we  have  used  as  our  benchmark  the 
average  interest  rate  on  several  short- 
term  lines  of  credit  received  by  GEL 
from  commercial  banks. 

Affiliated  Parties 

In  accordance  with  section  771(33)  of 
the  Act,  the  Department  considers  the 
following  persons  to  be  affiliated  or 
affiliated  persons:  (1)  members  of  a 
family;  (2)  any  officer  or  director  of  an 
organization  and  such  organization;  (3) 
partners;  (4)  employer  and  employee;  (5) 
any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with 
power  to  vote,  five  percent  or  more  of 


the  outstanding  voting  stock  or  shares  of 
any  organization  and  such  organization; 
(6)  two  or  more  persons  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with,  any 
person;  and  (7)  any  person  who  controls 
any  other  person  and  such  other  person. 

In  cases  where  a  company  under 
investigation  is  affiliated  with  another 
company,  the  Department's 
questiormaire  directs  the  affiliated 
company  to  respond  to  our 
countervailing  duty  questionnaire,  if:  (1) 
that  company  produces  the  subject 
merchandise  or  (2)  that  company  is 
"related"  to  the  company  under 
investigation,  and  there  are  financial 
transactions  between  the  two 
companies.  Normally,  we  consider 
companies  to  be  "related,"  if  they 
prepare  consolidated  financial 
statements  or  if  one  of  the  companies 
has  at  least  20  percent  ownership  in  the 
other.  See  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Pasta  ("Pasta")  from  Italy,  61  FR 
30288,  30290  (Jxme  14,  1996).  If  the 
related  company  has  financial 
transactions  with  the  company  under 
investigation  that  are  not  on  commercial 
terms  and  the  related  company  is  found 
to  have  benefitted  from  subsidies  dining 
the  POI,  the  Department  may  determine 
that  there  has  been  a  transfer  of 
subsidies  from  the  related  company  to 
the  company  originally  under 
investigation. 

In  this  case,  based  on  proprietary 
information  in  GEL's  November  9, 1998 
questionnaire  response  and  its 
November  16, 1998  supplementary 
questionnaire  response  (SQR),  we 
determine  that  GEL  is  related  to  its 
affiliate.  In  addition,  GEL  reported,  and 
we  verified,  that  financial  transactions 
have  taken  place  between  the  two 
companies.  (See  March  31, 1999 
Memorandum  to  the  File  on  our  reasons 
for  determining  the  related  company  to 
be  related.)  As  described  below,  our 
review  of  these  various  transactions 
leads  us  to  conclude  that  certain  of  the 
financial  transactions  resulted  in  a 
transfer  of  subsidies  from  the  related 
company  to  GEL. 

Financial  Transactions  Between  GEL 
and  Its  Related  Company 

Dining  GEL's  start-up  in  1995,  the 
related  company  supplied  certain 
machinery  and  equipment  and  technical 
advice  to  GEL.  In  addition,  the  related 
company  provided  loans  and  loan 
guarantees  to  GEL  and,  on  limited 
occasions,  certain  inputs  to  production. 
As  explained  below,  we  determine  that 
the  transactions  between  GEL  and  its 
related  company  involving  loan 
guarantees  and  the  provision  of  supplies 


were  on  commercial  terms.  However, 
the  short-term  loans  provided  to  GEL  by 
its  related  company  are  not  on 
commercial  terms.  Nor  are  the  financing 
arrangements  for  the  machinery  and 
technical  advice  provided  to  GEL  by  its 
related  company. 

Respondents  argue  that  the  financial 
transactions  (short-term  loans,  loan 
guarantees,  provision  of  machinery  and 
supplies,  and  provision  of  technical 
advice)  between  GEL  and  its  related 
company  were  consistent  with 
commercial  considerations.  In  support 
of  this  argument,  they  claim  that  the 
stock  structure  of  GEL's  related 
company  requires  that  the  transactions 
be  made  on  commercial  terms.  The 
transfer  of  subsidies  to  GEL  through 
non-commercial  transactions  would 
deplete  the  related  company's  assets    • 
and  would  be  contrary  to  its 
shareholders'  interests.  They  conclude 
that  because  these  transactions  were 
made  on  commercial  terms,  the 
Department  has  no  basis  on  which  to 
transfer  any  of  the  subsidies  received  by 
GEL's  related  company  to  GEL. 

While  we  recognize  that  a  company 
generally  acts  in  the  best  interests  of  its 
stockholders,  we  caimot  disregard 
evidence  to  the  contrary  in  specific 
instances.  As  explained  below,  we 
foimd  the  short-term  loans  and  the 
financing  arrangements  for  the 
machinery  and  technical  advice  which 
GEL  received  from  its  related  company 
were  not  on  commercial  terms.  Hence, 
it  is  appropriate  to  allocate  a  portion  of 
these  subsidies  received  by  GEL's 
affiliate  to  GEL. 

Short-Term  Loans  to  GEL  From  Its 
Rdated  Company 

GEL  received  short-term  loans  from 
its  related  company  both  prior  to  and 
during  the  POI.  To  determine  whether 
GEL's  loans  received  prior  to  the  POI 
were  on  commercial  terms,  we  first 
compared  the  interest  rate  on  these 
loans  to  the  benchmark  rate.  This 
comparison  revealed  that  the  interest 
rate  on  the  loans  from  the  related  party 
was  higher  than  the  benchmark  rate.  We 
used  the  Bank  of  India  rates  as  our 
benchmark  for  loans  received  prior  to 
the  POI  because  we  did  not  have 
information  on  any  short-term 
commercial  loans  which  GEL  may  have 
received  prior  to  the  POI.  Respondents 
assert  that  the  loans  GEL  obtained  from 
its  related  company  during  the  POI  were 
provided  at  above-market  rates  to  take 
into  account  possible  delays  in  payment 
of  interest  during  the  start-up  period. 

In  fact,  the  Department  verified  that 
the  rate  charged  by  the  related  company 
to  GEL  was  greater  than  the  13.3  percent 
rate  for  commercial  loans  in  1997-98  as 
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reported  by  the  Reserve  Bank  of  India. 
However,  even  though  GEL's  rate  for 
pre-POI  loans  was  higher  than  the 
benchmark  rate,  the  terms  of  payment 
on  the  loans  provided  prior  to  the  POI 
were  more  favorable  than  commercial 
terms.  Specifically,  GEL  was  required  to 
(and  has)  repaid  the  principal  on  these 
loans.  However,  it  has  not  paid  interest 
on  these  loans  and  is  not  required  to  do 
so  until  after  its  start-up  period 
concludes.  Although  deferral  of  interest 
is  not  inconsistent  with  commercial 
terms  in  itself,  it  is  inconsistent  when 
the  borrower  is  not  required  to  pay 
interest  on  the  deferred  interest.  In  such 
a  situation,  the  borrower  is  essentially 
receiving  a  zero-interest  loan  in  the 
amount  of  the  interest  that  is  being 
deferred.  Consequently,  we  determine 
that  GEL  has  received  loans  from  its 
related  company  on  terms  inconsistent 
with  commercial  considerations.  An 
examination  of  the  loan  contract  does 
not  support  respondents'  assertion  that 
the  interest  rate  accounts  for  delayed 
interest  payments. 

For  the  loans  received  during  the  POI, 
we  have  used  a  different  benchmark 
interest  rate.  In  selecting  a  benchmark 
for  short-term  government  loan,  our 
preference  is  to  use  the  interest  rate  on 
short-term  loans  received  by  the 
company  from  a  commercial  bank  as  oiu 
benchmark.  GEL  received  short-term 
lines  of  credit  from  commercial  banks 
during  the  POI.  Therefore,  we  have  used 
the  average  of  the  interest  rate  on  these 
lines  of  credit  as  our  benchmark  for 
loans  received  by  GEL  from  its  related 
company  during  the  POI. 

Therefore,  for  loans  received  from  the 
related  company  during  the  POI  which 
had  payments  due  during  the  POI,  we 
compared  the  interest  rate  charged  by 
the  related  company  to  the  benchmark 
rate.  Based  oh  this  comparison,  we 
determine  the  interest  rate  paid  by  GEL 
was  less  than  the  benchmark  and, 
hence,  that  these  loans  were  not  on 
commercial  terms. 

Provision  of  Machinery 

GEL's  related  company  manufactured 
and  sold  certain  machinery  to  GEL 
during  its  start-up  period.  The  related 
company  calculated  the  sales  price 
based  on  the  cost  of  design,  materials, 
fabrication,  assembly  and  profit  in  an 
amount  equal  to  the  related  company's 
profit  ratio  from  the  prior  fiscal  year. 
The  costs  of  producing  the  machinery 
and  the  profit  amount  were  audited  by 
an  outside  accountant  and  the  sales 
prices  were  certified  by  the  accountant 
to  be  the  assessable  value  of  the 
machinery.  The  GOI  requires  an  outside 
audit  of  financial  transactions  between 
related  companies  because  such  sales 


are  subject  to  the  excise  tax  and  a  sales 
tax.  At  verification,  we  found  that  the 
related  company  actually  charged  GEL 
the  prices  certified  by  the  outside 
accountant. 

We  consider  the  related  company's 
method  for  setting  the  sales  prices  to  be 
a  reasonable  method  of  determining  a 
commercial  price.  However,  GEL  has 
not  paid  its  related  company  for  the 
machinery  and  will  not  be  required  to 
do  so  until  after  its  start-up  period  has 
concluded.  In  fact,  it  appears  that  GEL 
will  not  be  required  to  pay  for  the 
machinery  until  it  has  sufficient  cash 
flow  to  do  so.  Moreover,  although  GEL 
is  required  to  pay  interest  on  this  debt, 
which  has  already  been  outstanding  for 
a  considerable  period,  it  has  not  done 
so,  nor  does  it  appear  that  GEL  is 
required  to  pay  interest  on  the 
outstanding  interest. 

Because  of  the  length  of  time  that  this 
debt  has  been  outstanding,  the  open- 
ended  terms  of  the  debt,  and  the  fact 
that  GEL  is  not  currently  paying  interest 
on  it,  we  determine  that  the  financing 
for  GEL's  purchases  of  machinery  from 
its  related  company  is  not  on 
commercial  terms. 

Provision  of  Technical  Advice 

GEL  also  received  technical  advice 
from  its  related  company's  engineers 
during  its  start-up  period.  The  related 
company  invoiced  GEL  for  this 
technical  advice  based  on  the  related 
company's  appraisal  of  the  cost  of 
providing  the  technical  advice  required 
for  each  particular  project  plus  an 
amount  for  profit  and  taxes.  As  with  the 
purchases  of  machinery  from  the  related 
company,  an  outside  engineer  certified 
these  costs  for  excise  tax  and  sales  tax 
purposes.  At  verification,  we  foimd  that 
GEL's  related  company  actually  charged 
GEL  the  prices  certified  by  the  outside 
engineer. 

Petitioners  assert  that  the  technical 
advice  from  GEL's  related  company  was 
provided  at  below  market  rates.  They 
cite  a  1996  Price  Waterhouse  report 
which  states  that  the  GOI  requires 
accoimtants  and  engineers  to  certify 
transfer  prices  between  related 
companies  to  prevent  companies  from 
overstating  their  costs  on  sales  to  related 
companies  as  a  means  of  reducing  the 
net  profit  to  be  reported  for  income  tax 
purposes.  [See  Petitioners'  February  2, 
1999  submission,  Exhibit  1.) 

At  verification,  we  found  that  the 
prices  charged  to  GEL  by  its  related 
company  for  technical  advice  were 
certified  by  an  outside  engineer  as  the 
correct  assessable  value  for  excise  tax 
purposes.  Our  review  of  the  engineer's 
certification  of  the  related  company's 
price  for  technical  advice  and  our 


review  of  the  related  company's  costs  of 
providing  the  advice  and  profit 
confirmed  that  the  related  company's 
method  of  establishing  a  price  was  a 
reasonable  one. 

We  consider  the  related  company's 
method  for  setting  the  sales  prices  to  be 
a  reasonable  method  of  determining  a 
commercial  price.  However,  GEL  has 
not  paid  its  related  company  for  the 
technical  advice  and  will  not  be 
required  to  do  so  until  after  its  start-up 
period  has  concluded.  In  fact,  it  appears 
then  that  GEL  will  not  be  required  to 
pay  for  the  technical  advice  imtil  it  has 
sufficient  cash  flow  to  do  so.  Moreover, 
although  GEL  is  required  to  pay  interest 
on  this  debt,  which  has  already  been 
outstanding  for  a  considerable  period,  it 
has  not  done  so,  nor  does  it  appear  that 
GEL  is  required  to  pay  interest  on  the 
outstanding  interest. 

Because  of  the  length  of  time  that  this 
debt  has  been  outstanding,  the  open- 
ended  terms  of  the  debt,  and  the  fact 
that  GEL  is  not  currently  paying  interest 
on  it,  we  determine  that  the  financing 
for  GEL's  purchases  of  technical  advice 
frt)m  its  related  company  is  not  on 
commercial  terms. 

Loan  Guarantees 

GEL's  related  company  guaranteed 
several  of  GEL's  medium-term  loans  and 
charged  no  fee  for  the  guarantees. 
During  verification,  we  discussed  loan 
guarantee  practices  with  an  official  from 
the  UTI  Bank  Ltd.,  a  commercial  bank 
in  New  Delhi.  The  official  indicated  that 
it  is  not  uncommon  for  a  parent 
company  to  guarantee  a  loan  received 
by  a  subsidiary  or  for  a  company  to 
guarantee  a  loan  to  a  related  company. 
The  official  also  said  that  it  was  also  not 
uncommon  for  the  guarantor  in  these 
cases  not  to  charge  a  fee  for  the  loan 
guarantee.  Based  on  these  discussions, 
we  determine  that  the  loan  guarantees 
received  by  GEL  fi^m  its  related 
company  are  consistent  with 
commercial  considerations. 

Petitioners  claim  that  the  related 
company's  guarantee  of  GEL's  loans 
without  charging  a  guarantee  fee  is 
inconsistent  with  commercial 
considerations. 

We  disagree.  As  explained  above,  we 
confirmed  at  verification  that  such  a 
practice  is  not  imcommon  in  India. 
Therefore,  we  find  the  related 
company's  provision  of  guarantees  to 
GEL  free  of  any  fees  consistent  with 
commercial  considerations.  (See  section 
351.506(a)(2)  of  Countervailing  Duties; 
Final  Rule  (63  FR  65348.  November  25, 
1998)  (Countervailing  Duty  Regulations) 
(although  not  in  effect  for  this 
investigation). 
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Provision  of  Supplies 

GEL  purchased  diesel  fuel  and  other 
supplies  from  its  related  company 
during  the  POI  and  paid  an  amount  for 
these  supplies  equivalent  to  the  related 
company's  cost  of  acquiring  them.  GEL 
purchased  these  supplies  through  its 
related  company  as  a  convenience.  At 
verification,  we  found  that  the  prices 
paid  by  GEL's  related  company  for  the 
supplies,  as  reflected  on  its  purchase 
invoices,  were  the  prices  which  the 
related  company  charged  GEL  for  the 
supplies. 

Based  on  our  review  of  the  purchase 
invoices,  we  determine  that  the  sales 
were  at  arm's  length  and  that  the  prices 
were  market  prices  for  the  supplies  in 
question.  We  found  no  evidence  at 
verification  indicating  that  GEL  could 
not  have  purchased  the  supplies  at  the 
same  price  as  its  related  company. 
Therefore,  we  determine  that  GEL's 
purchases  of  supplies  from  its  related 
company  were  made  on  commercial 
terms. 

Petitioners  claim  that  the  price  for 
supplies  was  not  a  market  price  because 
it  did  not  include  a  mark-up  for  general, 
selling  and  administrative  expenses 
incurred  by  GEL's  affiliate  in  purchasing 
supplies.  For  this  reason,  GEL's 
purchases  of  supplies  were  not  made  on 
commercial  terms. 

GEL  paid  market  prices  for  the 
supplies  provided  by  its  affiliate  and 
could  have  purchased  these  supplies  at 
the  same  market  prices  on  its  own. 
Therefore,  we  find  that  the  fact  that  GEL 
was  not  required  to  pay  a  price  which 
included  a  share  of  the  affiliate's 
general,  selling  and  administrative 
expenses  does  not  make  the  price  which 
it  did  pay  to  be  on  terms  inconsistent 
with  commercial  considerations.  It  is 
not  uncommon  for  affiliates  to  provide 
services  such  as  this  without  charging 
an  additional  fee. 

Subsidies  Received  by  GEL's  Related 
Company 

On  January  11, 1999,  we  issued  a 
countervailing  duty  questionnaire  to  the 
affiliated  company.  On  January  16. 
1999,  we  received  a  response  from  the 
affiliated  company  indicating  that  all  of 
the  programs  that  it  used  during  the  POI 
were  tied  to  its  production  and  not  to 
the  subject  merchandise. 

At  verification,  we  examined 
documentation  regarding  each  of  the 
programs  that  GEL's  related  company 
had  used  during  the  POI.  With  the 
exception  of  the  Income  Tax  Exemption 
Scheme,  we  determine  that  benefits 
under  the  programs  used  by  GEL's 
related  company,  which  does  not 
produce  subject  merchandise,  were  tied 


to  the  products  produced  and  sold  by 
the  related  company.  (Our  bases  for 
finding  these  benefits  tied  to  non- 
subject  merchandise  are  discussed  more 
fully  below.)  Because  we  find  the 
programs  used  by  GEL's  related 
company,  with  the  exception  of  the 
Income  Tax  Exemption  Scheme,  to  be 
tied  to  the  production  and  sale  of  non- 
subject  merchandise,  we  determine  that 
they  confer  a  benefit  only  on  those 
products  and  do  not  benefit  the 
production  or  sale  of  the  subject 
merchandise. 

1.  Export  Promotion  Capital  Goods 
Scheme 

The  Export  Promotion  Capital  Goods 
Scheme  provides  for  duty  reductions  or 
exemptions  and  an  exemption  from  the 
excise  tax  on  imports  of  capital 
equipment.  At  verification,  the 
applications,  approvals  and  licenses  for 
this  scheme  clearly  showed  that  the 
machinery  imported  under  the  scheme 
was  for  the  production  of  merchandise 
produced  by  GEL's  related  company.  On 
each  of  these  documents,  the  products 
to  be  produced  with  the  imported 
machinery  were  specifically  named.  The 
products  that  had  to  be  exported  to 
satisfy  the  related  company's  export 
obligation  under  the  license  were  also 
specifically  named  on  the  license.  These 
products  were  the  related  company's 
products,  not  subject  merchandise.  In 
addition,  from  our  observation  at 
verification  of  GEL's  machinery  for 
producing  ERT  and  from  our  review  of 
machinery  imports  by  GEL's  related 
company,  it  was  clear  that  the 
machinery  imported  by  GEL's  related 
company  was  not  the  machinery  we 
observed  in  GEL's  plant. 

2.  Export  Oriented  Unit  (Duty-Free 
Import  of  Inputs) 

The  application,  approvals  and 
licenses  to  obtain  this  benefit  clearly 
showed  that  the  inputs  imported  duty- 
free were  inputs  to  be  used  in  the 
production  of  the  related  company's 
products.  On  these  docimients,  the 
inputs  that  may  be  entered  duty  firee  are 
specifically  stated.  These  inputs  are 
inputs  used  to  produce  the  related 
company's  products  and  could  not  be 
used  to  produce  subject  merchandise. 
Further,  the  finished  products  to  be 
produced  from  these  inputs  are  also 
clearly  stated  on  these  documents.  Our 
review  of  importations  made  under  the 
scheme  confirmed  that  the  imported 
inputs  were  inputs  to  the  related 
company's  products  and  could  not  have 
been  used  to  produce  the  subject 
merchandise.  Therefore,  we  find  that 
benefits  from  this  scheme  are  tied  to 
non-subject  merchandise. 


3.  Pre-Shipment  Export  Financing 

The  loan  applications  and 
accompanying  list  of  purchase  orders 
from  the  related  company's  customers 
in  foreign  markets  which  served  as  the 
basis  for  the  loans  plainly  showed  that 
the  products  being  ordered  were  the 
related  company's  own  products. 

4.  Post-Shipment  Export  Financing 

The  loan  applications  and  attached 
invoices  clearly  showed  that  the 
financing  was  to  enable  GEL's  related 
company  to  extend  credit  on  sales  of  its 
products  to  customers  in  foreign 
markets. 

5.  Duty  Drawback  of  Excise  Taxes 

The  applications,  approvals  and 
licenses  of  GEL's  related  company 
clearly  showed  that  the  inputs  for  which 
duty  drawback  was  claimed  were  inputs 
to  be  used  in  the  production  of  the 
related  company's  products.  Oiu-  review 
of  importations  made  under  the  scheme 
confirmed  that  the  imported  inputs 
were  inputs  to  the  related  company's 
products  and  could  not  have  been  used 
to  produce  the  subject  merchandise. 

6.  Exemption  From  the  Tax  on  Interest 
on  Export  Credits 

During  the  POI.  GEL's  related 
company  was  not  required  to  pay  the 
interest  tax  on  export  credits.  GEL's 
related  company  received  export  credits 
under  the  Pre-Shipment  and  Post- 
Shipment  Export  Financing  programs 
discussed  above.  As  explained  above, 
these  loan  programs  were  tied  to  the 
production  and  sale  of  GEL's  related 
company's  products.  Because  the 
interest  tax  exemption  was  granted  with 
respect  to  interest  on  loans  found  to  be 
tied  to  GEL's  related  company's 
products,  the  benefit  from  the  interest 
tax  exemption  is  also  tied  to  those 
products. 

7.  Special  Benefits  for  Trading  Houses 
and  Super  Star  Trading  Houses 

Although  GEL's  related  company  had 
trading  house  status  dining  the  POI,  it 
did  not  use  its  special  import  license  to 
import  restricted  merchandise  nor  did  it 
sell  this  license  diu-ing  the  POI.  Because 
GEL's  related  company  did  not  benefit 
from  this  license  during  the  POI,  it  was 
not  necessary  to  determine  whether 
benefits  to  companies  with  Trading 
Houses  and  Superstar  Trading  House 
status  are  tied  to  the  products  produced 
and  sold  by  these  companies. 

8.  Income  Tax  Exemption  Scheme 

During  the  POI,  GEL's  related 
company  received  benefits  under 
section  80HHC  of  the  Income  Tax 
Exemption  Scheme,  which  provides  an 
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income  tax  exemption  for  the  profits 
earned  on  export  sales.  Respondents 
argue  that  the  Department  verified  that 
section  80HHC  benefits  are  tied  to  the 
production  and  export  of  non-subject 
merchandise.  Because  section  80HHC 
provides  income  tax  exemptions  to 
companies  based  on  their  total  export 
profits,  vdthout  regard  to  the  products 
which, earned  the  profits,  we  determine 
that  80HHC  benefits  are  untied  export 
subsidies.  See  Certain  Hot-Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
fitjm  the  United  Kingdom:  Final  Results 
of  Countervailing  Duty  Administrative 
.  Review,  62  FR  53306, 13-16  (October 
14, 1998);  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Pasta  fi-om  Turkey,  61  FR  30366, 
70  (June  14, 1996);  Final  Negative 
Countervailing  Duty  Determination: 
Silicon  Metal  bom  Brazil.  56  FR  26988 
(June  21, 1991). 

We  normally  attribute  a  subsidy 
received  by  a  company  to  the  products 
produced  by  that  company.  However,  as 
discussed  above,  untied  subsidies 
received  by  one  company  may  be 
allocated  to  a  related  company,  if  the 
company  receiving  the  subsidies 
transfers  them  to  the  company 
producing  the  subject  merchandise.  In 
GEL's  case,  as  discussed  above,  its 
related  company  provided  loans  and 
financing  for  machinery  and  technical 
advice  on  non-commercial  terms.  These 
non-commercial  transactions  indicate 
that  a  portion  of  the  untied  subsidies 
received  by  GEL's  related  company 
should  be  allocated  to  GEL. 

To  determine  the  portion  attributable 
to  GEL,  we  first  calculated  the  benefit 
received  by  GEL's  related  party  under 
the  Income  Tax  Exemption  Scheme.  We 
then  calculated  GEL's  share  by 
multiplying  the  total  benefit  by  GEL's 
share  of  the  total  sales  of  both 
companies.  We  used  this  method  to 
determine  GEL's  share  because, 
although  this  is  an  export  subsidy  to 
GEL's  related  company,  it  should  not  be 
considered  an  export  subsidy  to  GEL  for 
allocation  purposes.  This  is  because  it 
was  not  GEL's  exports  that  gave  rise  to 
the  portion  of  the  benefit  which  GEL 
received  but,  rather,  the  short-term 
loans  it  received  fi-om  its  affiliate  on 
terms  inconsistent  with  commercial 
considerations.  Since  the  portion  of  the 
subsidy  transferred  to  GEL  is  untied, 
and  the  benefit  to  GEL  is  calculated 
using  GEL's  total  sales,  we  have  used 
total  sales  of  the  two  companies  as  the 
basis  for  calculating  the  share  to  be 
allocated  to  each  company.  For  the 
countervailable  subsidy  to  GEL,  see 
section  below  on  the  Transfer  of  Income 
Tax  Exemption  Scheme  Benefits  to  GEL. 


Programs  Detennined  To  Be 
Countervailable 

With  regard  to  GEL,  based  on  the 
information  provided  in  the  responses 
and  the  results  of  verification,  we  find 
the  following  programs  to  be 
coimtervailable: 

A.  Export  Promotion  Capital  Goods 
Scheme 

The  Export  Promotion  Capital  Goods 
Scheme  (EPCGS)  provides  for  a 
reduction  or  exemption  of  ciistoms 
duties  and  an  exemption  fit)m  excise 
taxes  on  imports  of  capital  goods.  A 
reduction  of  customs  duties  and  an 
exemption  from  excise  taxes  are 
provided  under  the  Concessional 
EPCGS.  Under  this  scheme,  producers 
may  import  capital  goods  at  reduced 
rates  of  duty  and  must  undertake  to  earn 
convertible  foreign  exchange  equal  to 
four  times  the  value  of  the  capital  goods 
within  a  period  of  five  years.  For  failure 
to  meet  the  export  obligation,  a 
company  is  subject  to  payment  of  all  or 
part  of  the  duty  reduction,  depending 
on  the  extent  of  the  export  shortfall, 
plus  interest  on  the  amount  of  the 
pajmient.  [See  the  section  below  on  the 
Excise  Tax  Exemption  under  the  EPCGS 
for  our  treatment  of  this  tax  exemption.) 

In  1995,  GEL  received  a  license  imder 
the  Concessional  EPCGS  to  import 
certain  machinery  to  be  used  in  the 
production  of  ERT.  GEL  met  the  portion 
of  its  export  undertaking  applicable  to 
the  POI  and  has  not  had  to  pay  duty  or 
interest  on  the  duty  reduction  which  it 
received  imder  the  EPCGS. 

The  customs  duty  reduction  under  the 
EPCGS  represents  revenue  foregone  by 
the  GOI  and  confers  a  benefit  on  GEL. 
In  addition,  the  duty  reduction  benefit 
is  specific  because  its  receipt  was 
contingent  upon  anticipated  export 
performance.  Therefore,  we  determine 
that  duty  reduction  under  the  EPCGS  is 
a  coimtervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 

Petitioners  claim  that  GEL  did  not 
receive  a  benefit  &t)m  the  duty 
exemption  imder  the  EPCGS  until  GEL 
satisfied  its  export  obligation  as 
required  by  the  scheme.  Petitioners  state 
that  because  GEL's  exports  during  the 
POI  served  to  satisfy  this  export 
obligation,  GEL  realized  the  entire  duty 
exemption  during  the  POI.  Petitioners 
also  claim  that  the  benefit  cannot  be 
allocated  to  the  period  before  GEL  began 
commercial  production  because 
allocating  a  benefit  to  a  pre-production 
period  would  create  a  loophole  in  the 
countervailing  duty  law  because  the 
subsidy  could  not  be  countervailed 
during  a  period  when  nothing  was 
exported. 


Respondents  claim  that  it  is  the 
Department's  established  practice  to 
expense  customs  duty  exemptions  in 
the  year  of  receipt.  Respondents  cite 
Porcelain-on-Steel  Cookingware  fit)m 
Mexico:  Final  Results  of  Countervailing 
Duty  Administrative  Review  (57  FR  562, 
564;  January  7, 1992)  (Cookingware 
bom  Mexico),  as  a  case  in  which  the 
Department  rejected  the  Government  of 
Mexico's  claim  that  the  benefit  of  an 
import  duty  exemption  on  machinery 
should  be  allocated  over  the  useful  life 
of  the  machinery.  Respondents  assert 
that  in  this  case,  the  Department  should 
follow  its  usual  practice  and  expense 
the  benefit  in  the  year  of  receipt. 

GEL  may  be  obligated  to  pay  the 
duties  on  its  imported  capital 
equipment  in  each  year  or  in  any  given 
year  during  the  five-year  period 
following  importation.  Thus,  we  find 
that  the  waived  duties  are  properly 
viewed  as  a  contingent  liability  loan 
because  GEL  has  the  use  of  funds  bom 
the  waived  duties  interest  free  for  a  five- 
year  period,  assuming  it  meets  its  export 
obligation.  Where  a  government 
provides  a  long-term,  interest  bee  loan 
and  the  obligation  for  its  repajnnent  is 
contingent  upon  subsequent  events,  our 
practice  is  to  treat  any  balance  on  the 
loan  outstanding  during  a  year  as  an 
interest-fi«e  short-term  loan  (in  the 
amoimt  of  the  duty  waived)  that  is 
rolled  over  each  year.  (See  Final 
Negative  Countervailing  Duty 
Determination:  Fresh  Atlantic  Salmon 
bom  Chile,  63  FR  31437,  42-43  (June 
1998);  see  also  section  351.505(d)(1)  of 
the  Coimtervailing  Duty  Regulations. 
Although  GEL  met  the  portion  of  its 
export  obligation  applicable  to  the  POI, 
we  cannot  be  certain  at  this  point  that 
it  will  continue  to  do  so  in  the  futiue. 
Therefore,  we  have  considered  the  full 
amoimt  of  the  customs  duty  reduction 
to  be  an  interest  free  loan  that  was 
outstanding  during  the  POI. 

In  Cookingware  bom  Mexico, 
although  exporters  were  subject  to 
forfeiting  a  portion  of  benefits  if  they 
sold  production  domestically,  receipt  of 
the  benefits  was  not  dependent  upon 
exporting  a  specified  amount,  the  duty 
exemption  received  by  the  company 
was  not  contingent  on  the  company's  " 
meeting  an  export  obligation  for  a 
number  of  years,  nor  did  it  require  that 
duty  be  paid  if  the  company  failed  to 
meet  the  export  obligation.  Therefore, 
the  Department  did  not  treat  the  duty 
exemption  as  a  contingent  liability  but 
countervailed  the  full  amount  of  the 
exemption  in  the  POR.  As  described 
above,  however,  the  duty  exemption 
under  the  EPCGS,  is  contingent  on  a 
company's  meeting  a  specific  export 
obligation  for  a  period  of  five  years. 
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Therefore,  we  properly  countervailed  it 
as  a  short-term  interest-free  loan,  which 
is  rolled  over  for  a  period  of  five  years. 
Because  we  consider  the  loans  to  be 
rolled  over  from  year  to  year,  we  used 
a  short-term  interest  rate  as  our 
benchmark  for  measuring  the  subsidy. 
We  calculated  the  benefit  as  the 
difference  in  the  interest  that  GEL  paid 
on  the  zero-rate  loan  received  as  a  result 
of  the  duty  reduction  under  the  EPCGS 
and  the  interest  GEL  would  have  paid 
at  the  benchmark  rate.  We  divided  this 
benefit  by  GEL's  total  exports  of  all 
products  because  the  capital  equipment 
imported  under  the  Concessional 
EPCGS  was  used  in  the  production  of  all 
of  GEL's  products.  On  this  basis,  we 
calculated  a  subsidy  of  1.53  percent  ad 
valorem. 

B.  Transfer  of  Income  Tax  Exemption 
Scheme  Benefits  to  GEL 

As  discussed  above,  GEL's  related 
company  received  an  income  tax 
exemption  under  section  80HHC  of  the 
Income  Tax  Exemption  Scheme  on 
profits  from  exports  during  the  POL  The 
80HHC  exemption  received  by  GEL's 
related  company  represents  revenue 
foregone  by  the  GOI.  In  addition,  the 
exemption  is  specific  within  the 
meaning  of  section  771(5A)(B)  of  the 
Act  because  it  is  contingent  on  export 
performance.  Therefore,  we  determine 
that  the  80HHC  exemption  received  by 
GEL's  related  company  during  the  POI 
is  a  coimtervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act. 

As  explained  above  in  the  Income  Tax 
Exemption  Scheme  section,  the  benefit 
of  the  80HHC  exemption  is  attributable 
to  both  GEL  and  its  related  company. 
Accordingly,  we  have  calculated  the 
subsidy  for  ERT  by  dividing  the  amount 
of  the  income  tax  savings  from  the 
80HHC  attributable  to  GEL  by  GEL's 
total  sales  of  all  products.  On  this  basis, 
we  calculated  a  subsidy  of  0.18  percent 
ad  valorem  for  GEL  during  the  POL 

Programs  Determined  To  Be  Not 
Countervailable 

A.  Exemption  From  Excise  Tax  on 
Imports  of  Capital  Goods 

In  addition  to  providing  for  a 
reduction  or  exemption  of  customs 
duties,  the  EPCGS  also  provides  for  an 
exemption  from  excise  duties  on 
imports  of  capital  goods.  In  its  February 
16, 1999  response,  GEL  reported  that  its 
benefit  imder  the  EPCGS  was  the  sum 
of  the  customs  duty  reduction  and  the 
excise  duty  exemption.  However,  at 
verification,  GEL  officials  claimed  that 
the  excise  duty  exemption  was  not  a 
benefit  because  had  GEL  not  received 
the  exemption  but  instead  paid  the 


excise  duty,  it  would  then  have  received 
excise  credits  in  the  amount  of  the 
excise  duty  payment.  Specifically,  when 
GEL  purchases  inputs  or  capital  goods 
in  the  domestic  market  or  in  foreign 
markets  (other  than  under  the  EPCGS), 
GEL  pays  the  excise  duty  or  tax.  When 
GEL  sells  finished  products  in  the 
domestic  market,  it  collects  the  excise 
tax  from  its  customers  and  remits  it  to 
the  GOI.  In  computing  the  amount  of 
excise  tax  it  must  remit  to  the  GOI,  GEL 
gets  a  credit  for  the  amount  of  excise 
taxes  it  paid  on  its  purchases  of  inputs 
and  capital  goods.  In  this  way, 
manufactiu«rs  are  ultimately  not 
burdened  by  the  excise  tax.  It  is 
essentially  a  tax  on  the  consumer. 

Petitioners  claim  the  Department 
should  not  offset  the  benefit  of  the 
excise  tax  exemption  on  imports  of 
capital  equipment  under  the  EPCGS 
because  respondents  did  not  claim  this 
offset  until  verification.  In  addition, 
petitioners  state  that  the  Department's 
practice  precludes  consideration  of  the 
secondary  tax  effect  on  the  subsidy 
provided  by  the  EPCGS. 

Respondents  claim  that  at 
verification,  GEL  provided  information 
that  demonstrates  that  the  excise  duty 
exemption  should  not  be  considered  a 
subsidy  because  payment  of  the  tax 
results  in  a  credit  that  can  be  used 
against  excise  taxes  owed.  In  Ball 
Bearings  and  Parts  Thereof  from 
Thailand:  Final  Results  of 
Coimtervailing  Administrative  Review 
(60  FR  52371,  52373;  October  6, 1995) 
(Bearings  from  Thailand — Final),  the 
Department  stated  that  under  the  VAT 
system,  companies  receive  credit  for  the 
VAT  paid  on  the  purchase  of  inputs 
and,  as  a  result,  no  VAT  is  effectively 
paid  by  companies  on  these  purchases. 
Therefore,  the  exemption  from  the  VAT 
was  found  not  to  be  a  countervailable 

subsidy. 

We  do  not  view  the  excise  tax  as  a 
prior  stage  cvunulative  tax  (see  item  (h) 
of  the  Illustrative  List  of  Export 
Subsidies,  Annex  I  of  the  Agreement  on 
Subsidies  and  Countervailing  Measures 
(Illustrative  List).  The  excise  tax,  like  a 
value  added  tax,  is  treated  as  being 
passed  on  to  the  consumer.  (See  Ball 
Bearings  and  Parts  Thereof  from 
Thailand:  Preliminary  Results  of  a 
Countervailing  Duty  Administrative 
Review,  60  FR  42532  (August  16, 1995)) 
(Bearings  from  Thailand — Preliminary). 
Indian  Companies  pay  the  excise  tax  on 
purchases  of  inputs  and  capital  goods 
and  collect  it  on  sales  of  finished  goods. 
When  a  company  pays  the  tax  it  enters 
a  tax  credit  in  its  excise  tax  book.  When 
a  company  sells  finished  goods  it  enters 
a  debit  in  its  excise  tax  book. 
Periodically,  the  company  remits  in 


cash  any  excess  excise  tax  debits  over 
credits  to  the  GOI  and  receives  a  rebate 
for  any  excess  of  tax  credits  over  debits. 
Therefore,  because  GEL  does  not 
ultimately  bear  the  excise  tax,  we 
determine  that  the  exemption  from  the 
excise  tax  under  EPCGS  is  not  a 
countervailable  benefit. 

B.  Drawback  of  Customs  Duties 

In  the  preliminary  determination  of 
the  companion  antidumping  duty 
investigation,  the  Department  found  that 
respondents  had  not  provided  sufficient 
information  to  demonstrate  that 
drawback  was  tied  to  import  duties  paid 
and  should,  therefore,  be  added  to  U.S 
price.  (Preliminary  Affirmative 
Determination  of  Sales  at  Less  Than  Fair 
Value  and  Preliminary  Determination  of 
Critical  Circumstances:  Elastic  Rubber 
Tape  from  hidia  (64  FR  5025,  5028; 
February  2, 1999)  (Preliminary  Anti- 
Dumping  Determination).  On  the  basis 
of  this  finding,  petitioners  allege  that 
GEL  received  impermissible  drawback 
and  claim  that  the  Department  should 
include  this  program  in  its 
countervailing  duty  investigation. 

Under  this  program,  exporters  may 
file  a  drawback  claim  after  the 
exportation  of  finished  goods  to  recover 
import  duties  paid  on  imported  inputs 
used  to  produce  the  export  goods. 
Exporters  may  claim  drawback  at  the 
all-industry  rate  or  the  brand  rate.  The 
all-industry  rate  is  an  average  rate 
calculated  for  a  product  or  group  of 
products.  The  brand-rates  are  applicable 
to  products  of  specified  description  and 
technical  characteristics,  which  are 
exported  by  specific  exporters,  and 
permit  reimbursement  of  actual  duties 
paid.  Companies  may  use  the  all- 
industry  rate  or  apply  for  the  brand  rate 
and  supply  the  documentation 
necessary  to  establish  the  brand  rate. 

In  1997,  GEL  filed  an  application  for 
a  brand-rate  to  be  used  in  calculating 
the  drawback  on  export  shipments  of 
ERT  for  inputs  imported  prior  to  the 
POI.  At  verification,  we  examined  GEL's 
drawback  application.  The  application 
included  copies  of  the  import  entries  on 
which  the  drawback  was  based,  which 
showed  payment  of  customs  duties  on 
the  imported  inputs,  a  bill  of  materials 
showing  the  quantity  of  each  input  used 
by  GEL  to  produce  one  metric  ton  of 
ERT,  the  duty  per  kilogram  of  each 
input,  and  the  duty  borne  by  each  input 
per  metric  ton  of  ERT.  The  quantities 
were  certified  by  company  officials  and 
by  an  outside  accountant. 

An  officer  from  a  regional  office  of  the 
Central  Board  of  Excise  and  Customs 
(CBEC)  audited  GEL's  application.  As  a 
result  of  the  audit,  the  quantity  of  ERT 
on  which  GEL  could  claim  drawback 


Federal  Register /Vol.  64,  No.  74 /Monday,  April  19,  1999 /Notices 


19131 


was  reduced  because  the  quantity  of 
inputs  imported  by  GEL  was  sufficient 
for  the  production  of  only  this  reduced 
quantity.  In  addition,  the  drawback  rate 
was  adjusted  downward  slightly  to  take 
into  account  waste. 

At  verification,  we  were  unable  to 
review  the  audit  of  GEL's  application 
because  GOI  officials  indicated  that  it 
had  been  archived.  Instead,  we 
reviewed  two  recent  audits  of  brand  rate 
drawback  applications  from  other 
companies  producing  products  other 
than  ERT  to  determine  how  the  GOI 
audited  these  applications.  Each  of  the 
audits  appeared  thorough,  took  several 
days  to  complete,  and  were  described  in 
detail  in  a  lengthy  audit  report.  The 
quantities  of  inputs  necessary  to 
produce  a  given  quantity  of  each  of 
these  companies'  outputs  was  checked 
by  the  CBEC  officer  against  each 
company's  actual  stock  issuance  records 
and  batch  production  cards. 

The  drawback  of  customs  duties  paid 
on  inputs,  which  are  consumed  in  die 
production  of  goods  for  export,  is  a 
permissible  rebate  and  not 
countervailable  provided  it  is  not 
excessive.  (See  Item  (i)  of  the  Illustrative 
List:  See  Ball  Bearing  from  Thailand — 
Final).  Based  on  our  review  of  GEL's 
application  for  brand  rate  drawback  and 
the  GOI's  procediues  for  auditing  such 
claims,  we  determine  that  GEL's 
adjusted  brand  rate  of  drawback 
provides  a  non-excessive  rebate  of 
customs  duties  paid  on  imported  inputs, 
i.e.,  the  duty  rebates  which  GEL 
received  on  exports  of  its  finished 
products  did  not  exceed  the  duty  paid 
on  the  imported  inputs.  Therefore,  we 
determine  that  the  drawback  received 
by  GEL  imder  the  brand  rate  of 
drawback  is  not  countervailable. 

Because  GEL  submitted  a  published 
input/output  norm  with  its  drawback 
application,  petitioners  claim  that  GEL's 
drawback  claim  was  based  on  standard 
input/output  norms  rather  than  on  the 
quantities  of  inputs  GEL  actually  used 
to  produce  a  unit  of  ERT.  Therefore, 
they  assert,  drawback  paid  on  these 
inputs  is  based  on  an  estimate  of  the 
duties  paid  rather  than  on  actual  duties. 
Petitioners  also  claim  that  based  on  this 
standard  norm,  GEL's  exports  qualify  for 
drawback  whether  the  ERT  is  produced 
from  imported  or  domestic  inputs. 

GEL  is  the  only  producer  of  ERT  in 
India.  The  bill  of  materials  listing  the 
quantities  of  each  input  needed  to 
produce  a  unit  of  ERT  was  based  on 
GEL's  own  production  experience.  (See 
the  March  19, 1999,  verification  report 
on  GEL,  Exhibit  35  at  page  3).  At 
verification,  we  found  that  auditors 
fit)m  the  regional  offices  of  CBEG  audit 
the  applications  of  companies  appl)dng 


for  brand-rate  drawback.  We  also  found 
that  they  audited  the  input/output  ratios 
based  on  companies'  actual  us^e  as 
reflected  on  inventory  and  production 
records.  The  reason  that  the  GOI 
publishes  norms  is  so  they  can  be 
disseminated  to  customs  offices 
throughout  the  coimtry. 

We  disagree  with  petitioners'  claim 
that  GEL  may  receive  drawback  even  if 
it  uses  domestic  inputs.  At  verification 
we  foimd  that  GEL  had  applied  to 
receive  drawback  on  a  certain  quantity 
of  ERT  exports.  The  GOI  reduced  this 
quantity  to  correspond  to  the  quantity 
GEL  was  able  to  produce  based  on  the 
quantities  of  inputs  it  had  imported.  In 
addition,  GEL  was  required  to  include 
with  its  application  copies  of  the  import 
entries  of  each  of  the  imported  inputs 
indicating  that  duties  had  been  paid  on 
these  inputs.  Thus,  it  is  clear  that  GEL's 
inputs  were  imported  inputs  and  not 
domestic  ones. 

C.  Advance  Licenses 

The  Advance  Licenses  Program 
allows  for  the  duty-free  importation  of 
inputs  to  be  incorporated  into  finished 
products  for  export.  Companies 
importing  under  advance  licenses  are 
obligated  to  export  the  products 
produced  using  the  duty-free  imports. 
GEL  received  an  advance  license  late  in 
1997.  With  this  license,  GEL  was 
authorized  to  import  duty  free  a  given 
quantity  of  the  raw  materials  needed  to 
produce  ERT  and  was  obligated  to 
export  the  ERT  produced  with  these 
inputs.  The  quantity  to  be  exported  was 
also  specified  on  the  license. 

In  Certain  fron-Metal  Castings  from 
India:  Final  Results  of  Coimtervailing 
Duty  Administrative  Review  (62  FR 
32297,  32306;  June  13,  1997)  (1995 
Castings  Final),  the  Department  foimd 
the  advance  license  system  to 
accomplish  what  a  drawback  system  is 
intended  to  accomplish,  i.e.,  to  allow 
finished  products  produced  with 
imported  inputs  to  be  exported  free  of 
the  import  duties  assessed  on  the 
imported  inputs.  In  the  1995  Castings 
Final,  the  Department  concluded  that 
because  the  imported  inputs  were  used 
to  produce  castings  which  were 
subsequently  exported,  the  duty-fi«e 
importation  of  these  inputs  under  the 
advance  license  was  not  a 
countervailable  subsidy. 

GEL's  advance  license  allows  for  the 
duty-fi«e  importation  of  the  inputs 
needed  to  produce  ERT.  We  verified 
that  GEL  did  not  transfer  this  license  but 
used  it  to  import  inputs  that  were 
subsequently  used  in  the  production  of 
ERT.  At  verification,  we  reviewed 
customs  entries  of  imported  inputs, 
entries  in  GEL's  inward  shipping 


register,  entries  in  GEL's  stock  receipt 
and  issuance  register  and  in  GEL's  batch 
production  card  to  confirm  that 
imported  inputs  were  used  by  GEL  to 
produce  ERT  From  our  examination  of 
the  import  entries  and  these  inventory 
control  records,  it  was  clear  that  GEL 
used  the  imported  inputs  to  produce 
ERT.  It  was  also  clear  from  our  review 
of  export  entries  that  GEL  was  exporting 
the  EKT  produced  fit)m  the  imported 
inputs  thereby  satisfying  its  export 
obligation  under  the  license.  Because 
GEL  used  the  duty-free  imported  inputs 
to  produce  ERT  which  was 
subsequently  exported,  we  do  not 
consider  the  Advance  License  program 
to  be  countervailable. 

Petitioners  argue  that  the  advance 
license  is  based  on  standard  input/ 
output  norms  rather  than  on  a 
producer's  actual  input/output 
experience  and,  therefore,  imder  the 
Department's  practice,  countervailable. 
Further,  petitioners  indicate  that  under 
the  Advance  License  Scheme,  inputs  are 
merely  assumed  to  be  imported. 

Citing  fron  Metal  Castings  from  India, 
respondents  argue  that  Advance 
Licenses  were  found  not  to  be 
countervailable  because  the  Advance 
License  Scheme  is  a  drawback  scheme 
which  provides  duty  rebates 
commensurate  with  the  duties  paid  on 
imported  inputs  used  to  produce  the 
exported  product. 

We  agree  with  respondents  that  the 
Advance  License  Program  has  been 
found  not  countervailable  in  the  past 
because  under  this  program  the 
drawback  of  import  duties  was  not 
excessive.  See  1995  Castings  Final. 
Despite  petitioners'  assertions,  the 
Advance  License  is  not  based  on 
standard  input/output  norms.  GEL's 
Advance  License  specified  the  quantity 
of  inputs  permitted  to  be  imported 
under  the  license  and  the  quantity  of 
finished  goods  to  be  exported.  As 
explained  above,  in  the  section  of  this 
notice  on  Duty  Drawback  on  Exports, 
we  found  at  verification  that  the  bill  of 
materials  (input/output  formula)  which 
GEL  used  was  based  on  its  actual 
experience  not  a  standard  norm.  This 
input  output/formula  was  also  used  to 
determine  GEL's  obligation  under  the 
Advance  License.  Therefore,  we  find 
that  GEL  used  actual  production 
experience  rather  than  a  stemdard  norm 
for  purposes  of  the  Advance  License 
Scheme.  Also,  under  the  Advance 
License  Scheme,  inputs  are  not  merely 
assumed  to  be  imported,  but  must  be 
demonstrated  to  be  imported  on  the 
basis  of  evidence  of  importations  of  the 
inputs  required  to  produce  the  export 
product. 
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Programs  Determined  Not  To  Be  Used 

Based  upon  the  information  provided 
in  the  responses  and  our  verification, 
we  determine  that  GEL  did  not  apply  for 
or  receive  benefits  under  the  following 
programs  during  the  POI: 

A.  Passbook  Scheme/Duty 
Entitlement  Passbook  Scheme. 

B.  Export  Processing  Zones/Export 
Oriented  Units  Programs. 

C.  Income  Tax  Exemption  Scheme. 

D.  Pre-Shipment  Export  Financing. 

E.  Post-Shipment  Export  Financing. 

F.  Import  Mechanism  (Sale  of  Import 
Licenses). 

G.  Exemption  of  the  Interest  Tax  on 
Export  Credits. 

H.  Re-discounting  of  Export  Bills 
Abroad. 

I.  Programs  Operated  by  the  Small 
Industries  Development  Bank  of  India. 

J.  Special  Imprest  Licenses. 

K.  Market  Development  Assistance. 

L.  Special  Benefits  to  Export  Houses, 
Trading  Houses  and  Super  Star  Trading 
Houses. 

M.  Duty  Drawback  on  Excise  Taxes. 

N.  Pre-Shipment  Export  Financing  in 
Foreign  Currency. 

Programs  Determined  Not  To  Exist 

Based  on  information  provided  by  the 
GOI  and  the  results  of  verification,  we 
determine  that  the  following  program 
does  not  exist:  Preferential  Freight 
Rates. 

Interested  Party  Comments 

Comment  1:  Use  of  Facts  Available 

Petitioners  argue  that  GEL's  related 
company  did  not  properly  respond  to 
the  Department's  questionnaire. 
Therefore,  if  the  Department  determines 
that  any  of  the  financial  transactions 
between  the  two  parties  were  made  on 
terms  inconsistent  with  commercial 
considerations,  the  Department  should 
apply  adverse  facts  available.  Petitioners 
claim  that  in  its  January  11, 1999 
questionnaire  to  GEL's  related  company, 
the  Department  informed  GEL's  related 
company  that  it  must  either  respond  to 
the  questionnaire  by  February  11, 1999, 
or  risk  facts  available  being  used  if  it 
determined  that  the  transactions 
between  the  two  companies  were  not  on 
commercial  terms.  GEL,  on  behalf  of  its 
related  company,  responded  late  to  the 
Department  on  February  16, 1999.  In 
this  late  submission,  petitioners  argue 
that  GEL  listed  the  programs  used  by  its 
related  company  rather  than  providing  a 
full  description,  and  merely  stated  that 
all  of  the  benefits  received  were  directly 
tied  to  non-subject  merchandise.  In 
addition,  petitioners  argue  that  GEL's 
related  company  failed  to  certify  the 
submission. 


Petitioners  assert  that  GEL  has  falsely 
certified  its  responses  by  simply 
asserting  that  the  financial  transactions 
with  its  related  company  were  made  on 
commercial  terms  and  subsequently  not 
responding  to  the  Department's 
questionnaire.  If  GEL  and  its  related 
company  had  been  more  forthright  in 
their  initial  responses,  petitioners  claim 
they  would  have  been  able  to  comment 
fully  on  the  issues  and  the  Department 
would  have  been  able  to  issue 
supplemental  questionnaires  more 
readily.  Because  of  these  failures,  facts 
available  is  warranted. 

Petitioners  assert  that  at  a  minimum, 
the  Department  should  apply  facts 
available  to  the  related  company's  use  of 
the  EPCGS  program  because  GEL  never 
completely  answered  the  Department's 
questions  regarding  this  program.  As 
such,  it  is  unclear  whether  the  related 
company  benefitted  from  this  program. 
Petitioners  argue  that  the  Department 
should  make  adverse  inferences 
regarding  certain  transactions  between 
GEL  and  its  related  company  and  find 
that  benefits  transferred  to  GEL  from  the 
affiliate's  use  of  the  EPCGS. 

Respondents  assert  that  petitioners' 
request  that  the  Department  apply  facts 
available  to  GEL  is  unfounded.  They 
state  that  they  have  cooperated  fully  in 
this  investigation  by  responding  to  all  of 
the  Department's  requests  for 
information  and  cooperating  fully 
diuing  verification. 

Regarding  petitioners'  claim  that  GEL 
failed  to  accurately  respond  to  the 
Department's  September  18, 1998 
questions  regarding  the  EPCGS  program, 
respondents  assert  that  their  responses 
were  accurate  and  complete. 
Respondents  argue  that  GEL  responded 
that  it  did  not  use  or  benefit  from  the 
EPCGS  program  during  the  POI  based 
on  the  Department's  previous  treatment 
of  such  programs  as  benefitting 
companies  at  the  time  the  duty  on 
imports  was  actually  paid.  Because  GEL 
received  benefits  from  this  program 
outside  of  the  POI,  it  did  not  report  the 
benefits.  However,  respondents  point 
out  that  they  did  provide  the 
information  once  the  Department 
informed  the  company  of  its  possible 
change  in  methodology. 

Respondents  also  argue  that  GEL 
should  not  be  penalized  for  petitioners' 
failure  to  include  the  Drawback  of 
Customs  Duties  program  and  Advance 
License  Scheme  in  their  petition. 
Because  these  programs  have  been 
previously  found  not  countervailable  by 
the  Department,  respondents  claim  that 
petitioners  are  required  to  provide  new 
evidence  to  suggest  that  the 
Department's  prior  decisions  were 
incorrect  or  that  the  programs  are 


otherwise  countervailable.  Petitioners 
provided  no  such  evidence. 

Furtliermore,  according  to 
respondents,  GEL's  related  company 
shoiUd  not  be  penalized  Tor  not 
providing  a  separate  response  to  the 
Department's  questionnaire.  Because  the 
related  company  believed  its  financial 
transactions  with  GEL  were  made  on 
commercial  terms  and  all  of  the 
programs  it  used  were  tied  to  the 
production  and  export  of  non-subject 
merchandise,  it  was  unnecessary  for  it 
to  respond  on  its  own. 

Respondents  point  out  that  they  filed 
a  certificate  of  accuracy  on  March  4, 
1999,  regarding  its  February  16, 1999 
response. 

DOC  Position 

We  disagree  with  petitioners'  claim 
that  GEL's  related  company  did  not 
respond  adequately  to  our 
coimtervailing  duty  questioimaire  and 
that  its  response  was  not  filed  on  time. 
Based  on  the  evidence,  pursuant  to 
section  776(a)  of  the  Act,  we  find  that 
facts  available  are  unwarranted  because 
respondents  did  not  (1)  withhold 
information,  (2)  did  not  fail  to  provide 
information  by  the  due  dates  required  in 
the  form  and  manner  requested  or  (3) 
did  not  significantly  impede  the 
investigation.  The  February  16, 1999 
questioimaire  response  of  GEL's  related 
company  was  filed  timely.  The  original 
due  date  for  this  response  was  extended 
from  February  11, 1999  to  February  16, 
1999,  by  the  case  analyst  in  a  telephone 
conversation  with  respondents.  Thus, 
although  petitioners  were  not  notified  of 
the  extension  as  they  should  have  been, 
respondents  were  timely  in  their 
submission. 

Although  respondents  did  not 
initially  file  a  certification  of  accuracy 
with  the  related  company's 
questionnaire  response,  they  did  file 
one  on  March  6, 1999.  We  do  not  find 
this  delayed  certification,  in  and  of 
itself,  grounds  for  applying  fact 
available  under  section  776(a)  of  the 
Act.  Moreover,  the  related  company's 
response,  which  was  filed  as  an  exhibit 
to  GEL's  February  16, 1999  SQR,  did 
contain  a  certificate  (in  proper  form)  of 
accuracy  from  GEL.  Moreover,  both  GEL 
and  the  related  company  responded  to 
our  questionnaires  and  were  fully 
cooperative  at  verification.  Furthermore, 
at  verification,  we  were  able  to  confirm 
the  accuracy  of  their  responses. 
Therefore,  we  find  no  basis  for  using 
facts  available  in  this  case. 

We  also  disagree  with  petitioners' 
assertion  that  GEL  falsely  certified  its 
responses  by  simply  asserting  that  the 
financial  transactions  with  its  related 
company  were  on  terms  consistent  with 
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commercial  considerations.  Although 
GEL  maintained  that  it  had  no 
commercially  inconsistent  transactions, 
as  defined  in  the  questionnaire,  with 
related  companies  in  its  questionnaire 
response,  GEL  did  inform  the 
Department  of  financial  transactions  it 
had  with  its  related  company  by  briefly 
listing  them  in  its  response  and 
thereafter  supplied  the  Department  with 
additional  information  as  requested, 
which  we  later  verified.  Because  GEL 
was  forthright  in  its  response  regarding 
these  transactions,  we  see  no  grounds 
for  applying  facts  available  in  this 
circumstance. 

Petitioners  are  mistaken  in  stating  that 
capital  goods  which  GEL's  related 
company  transferred  to  GEL  were 
imported  under  the  EPGGS.  At 
verification,  we  confirmed  that  all  of  the 
capital  goods  imported  imder  the 
EPCGS  by  the  related  company  were 
tied  to  the  production  of  the  related 
company's  products.  The  capital  goods 
in  question  were  identified  in 
Attachment  3  of  GEL's  December  23, 
1998  questionnaire  response.  As  we 
confirmed  at  verification,  these  capital 
goods  could  not  be  used  in  producing 
the  related  company's  merchandise  but 
were  produced  by  GEL's  related 
company  for  GEL  and  sold  to  GEL  at 
market  prices.  These  capital  goods  were 
not  imported  under  the  EPCGS.  (See  the 
March  16, 1999  verification  report  on 
GEL's  related  company  at  page  9.) 

We  agree  with  respondents'  claim  that 
they  should  not  be  penalized  for  failure 
to  include  the  Drawback  of  Customs 
Duties  and  the  Advance  License 
schemes  in  their  response.  Because  the 
petition  did  not  allege  that  respondent 
benefitted  from  Drawback  of  Customs 
Duties  and  the  Advance  License 
schemes,  the  original  questionnaire  did 
not  include  questions  about  the 
Advance  License  or  the  Drawback  of 
Customs  Duties.  The  subject  of 
drawback  arose  only  after  the 
preliminary  determination  in  the 
antidumping  investigation  where  the 
Department  disallowed  respondents' 
claim  that  drawback  be  added  to  the 
U.S.  price.  (See  Preliminary  Anti- 
dumping Determination).  It  was  not 
tmtil  after  the  preliminary 
determination  in  this  investigation  that 
petitioners  alleged  these  programs. 
Because  their  allegation  was  timely, 
however,  we  then  sent  a  supplementary 
questionnaire  to  respondent  with  regard 
to  this  scheme.  In  an  SQR  dated 
February  16, 1999,  GEL  reported  that  it 
had  imported  natural  rubber  under  the 
Advance  License  Scheme  to  be  used  in 
the  production  of  elastic  rubber  tape  for 
export.  At  verification,  as  described 
above,  we  reviewed  this  scheme  fully. 


Therefore,  we  conclude  that  the 
information  provided  by  respondents  on 
these  programs  was  adequate  and  that 
use  of  facts  available  is  not  warranted. 

We  also  agree  with  respondents'  claim 
that  GEL's  related  company  should  not 
be  penalized  for  not  providing  a 
separate  questionnaire  response.  As 
required  under  section  782(e)  of  the  Act, 
the  Department  cannot  decline  to 
consider  information  necessary  to  the 
determination  even  though  it  may  not 
meet  all  of  the  requirements  established 
provided  that  the  information  is 
submitted  by  the  deadline,  can  be 
verified,  is  not  so  incomplete  that  it 
cannot  be  used,  and  the  interested  party 
has  demonstrated  that  it  has  acted  to  the 
best  of  its  ability.  As  described  above, 
because  GEL  and  its  affiliate  answered 
our  questionnaire  and  supplemental 
responses  in  a  timely  fashion,  and  the 
information  was  verified  and  usable,  we 
find  that  GEL  and  its  affiliate  acted  to 
the  best  of  their  ability.  Therefore,  facts 
available  are  unwarranted.  Piu'suant  to 
section  776(a)  of  the  Act,  even  though 
GEL  did  not  provide  a  full  description 
of  the  programs  its  related  company 
benefitted  from  during  the  POI,  GEL  did 
provide  sufficient  timely  information. 
This  permitted  us  to  verify  fully 
whether  any  of  the  benefits  received  by 
GEL's  related  company  were  tied  to  its 
products  and  not  transferred  to  GEL. 
Therefore,  we  find  that  GEL's  related 
company  responded  sufficiently  and  we 
find  no  basis  for  using  facts  available  in 
this  determination. 

Comment  2:  Excise  Rebates 

Petitioners  argue  that  the  Department 
should  countervail  the  excise  rebates 
reported  in  GEL's  1997/98  financial 
statements.  They  assert  that  because 
GEL  failed  to  provide  a  copy  of  its 
financial  statements  for  the  POI  in  a 
timely  maimer,  the  Department  was 
unable  to  fully  investigate  whether  the 
line  item  entitled  "Other  Income"  bom 
"Excise  Rebate  Received  Export" 
constitutes  a  countervailable  subsidy. 
Therefore,  the  Department  should  apply 
facts  available  and  countervail  these 
rebates. 

DOC  Position 

We  disagree  with  petitioners  since  we 
received  GEL's  financial  statements  in 
sufficient  time  to  review  them  prior  to 
verification.  At  verification,  we 
confirmed  that  the  excise  rebates 
referred  to  in  the  financial  statements 
were,  in  fact,  permissible  rebates  of  the 
excise  tax,  as  discussed  above  in  the 
Exemption  from  Excise  Tax  under  the 
EPCGS  section  of  this  notice. 


Comment  3:  Income  Tax  Exemption 
Scheme 

Respondents  argue  that  the  Income 
Tax  Exemption  Scheme  ("ITES")  is  tied 
to  the  production  of  the  related 
company's  products  such  that  the 
benefits  earned  under  a  tax  deduction 
from  ITES  could  be  attributed  to  a 
related  company.  Respondents  cite  to 
section  351.525(b)(5)  of  the 
countervailing  duty  regulations  saying 
that  "subsidies  tied  to  the  production, 
sale,  or  export  of  a  particular  product 
will  be  attributed  only  to  that  product." 
Respondents  also  state  that  in  cross- 
ownership  situations,  only  imtied 
subsidies  may  be  allocated  to  a 
subsidiary.  Final  Affirmative 
Coimtervailing  Ehity  Determination: 
Steel  Wire  Rod  from  Canada,  62  FR 
54972,  54981  (Oct.  22, 1997). 
Respondents  further  point  to  Final 
Negative  Countervailing  Duty 
Determination  and  Final  Negative 
Critical  Circumstances  Determination: 
Certain  Laminated  Hardwood  Trailer 
Flooring  (LHF)  from  Canada,  62  FR 
5201,  5202  (February  4, 1997)  to  state 
the  fact  that  even  when  the  Department 
treats  several  companies  as  one,  it  will 
not  countervail  a  subsidy  that  was 
received  for  non-subject  merchandise. 
Finally,  respondents  argue  that  because 
of  the  Department's  position  on 
fungibility  of  money,  the  Department 
would  refuse  "to  trace  the  use  of 
specific  funds  to  determine  whether  the 
funds  were  used  for  their  stated 
purpose." 

DOC  Position 

It  is  the  E>epartment's  consistent  and 
long-standing  practice  to  attribute  the 
benefit  from  an  export  subsidy  that  is 
not  tied  to  a  particular  product  or 
market  to  all  export  sales.  See  e.g., 
Certain  Iron-Metal  Castings  From  India; 
Final  Results  and  Partial  Rescission  of 
Countervailing  Duty  Administrative 
Review;  63  FR  64050.  055  (Nov.  18, 
1998);  Final  Affirmative  Coimtervailing 
Duty  Determination:  Certain  Pasta  from 
Turkey,  61  FR  30366,  30370  (June  1996). 
Where,  as  here,  the  tax  exemption 
applies  to  all  export  profits,  we  find  that 
it  is  not  tied  to  a  particular  product  or 
market  and  therefore  is  an  untied  export 
subsidy.  See  Silicon  Metal  From  Brazil 
(tax  exemption  from  profits  of  export 
sales  a  subsidy  to  all  exports). 

We  disagree  with  respondents  that  all 
subsidies  received  by  GEL's  affiliate 
were  tied  to  the  production  and  sale  of 
products  produced  by  GEL's  affiliate.  As 
c^escribed  above,  although  six  of  the 
seven  progrcims  investigated  were  tied 
to  the  particular  products  produced  by 
GEL's  affiliate,  we  find  the  ITES,  which 
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exempts  all  of  a  firm's  export  profits 
from  the  income  tax,  is  not  tied  to  a 
particular  product. 

In  determining  whether  a  benefit  is  or 
is  not  tied,  we  examine  whether  the 
company's  application,  the 
government's  approval  notice,  and  the 
benefits  disbursal  documents  specify 
the  product  or  products  that  qualify  to 
receive  the  benefit.  If  the  production 
and  sale  of  a  particular  product  is 
specified  on  these  docimients,  we 
generally  regard  the  benefit  as  tied  to 
that  product.  In  the  case  of  this  scheme, 
we  saw  no  evidence  at  verification  of 
the  application  or  approval  forms  for 
receipt  of  the  benefit  because  the  benefit 
was  claimed  directly  on  the  income  tax 
return. 

As  discussed  elsewhere  in  this  notice, 
because  there  were  transactions  between 
GEL  and  its  affiliate,  which  we  find 
were  not  on  market  terms,  we  find  both 
companies  have  benefitted  from  this 
subsidy.  Respondents  do  not  dispute 
that  it  is  the  Department's  practice  to 
allocate  subsidies  in  between  related 
parties  where  the  subsidies  are  untied 
nor  the  Department's  authority  in  this 
regard.  See  e.g..  Certain  Hot-Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
From  the  United  Kingdom:  Final  Results 
of  Coimtervailing  Duty  Administrative 
Review,  62  PR  53306,  3313-16  (Oct. 
1998);  Final  Negative  Coimtervailing 
Duty  Determination:  Certain  Laminated 
Hardwood  Trailer  Flooring  From 
Canada,  62  FR  5201,  02  (Feb.  1997); 
Final  Affirmative  Countervailing  Duty 
Determination:  Steel  Wire  Rod  From 
Canada,  62  FR  54972  (Oct.  1997). 
Rather,  respondents  agree  that  our         ^ 
practice  of  allocating  only  untied 
subsidies  between  two  companies  is 
consistent  with  the  Department's  basic 
principle  of  tying. 

Respondents  rely  upon  the 
Department's  new  regulations  for  the 
proposition  that  export  subsidies  are 
tied  subsidies  which  may  be  attributed 
only  to  products  exported  by  the 
company  directly  receiving  the  subsidy. 
While  we  note  that  these  regulations  are 
not  in  effect  for  this  investigation,  there 
is  nothing  in  our  view,  as  discussed 
above,  of  how  to  treat  export  subsidies 
that  is  contradicted  by  our  new 
regulations.  See  19  CFR  351.525(b)(2). 
In  addition,  respondents  themselves 
acknowledge  that  imder  our  new 
regulations  we  have  codified  our 
practice  of  allocating  untied  subsidies 
between  related  companies  (i.e., 
companies  with  cross-ownership)  in  a 
circumstance  where  one  company  is  not 
producing  subject  merchandise.  See  19 
CFR  351.525(b)(6)(v). 


Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determination. 
We  followed  ovir  standard  verification 
procedures,  including  meeting  with 
government  officials  and  examination  of 
relevant  government  records  and 
original  source  dociunents.  Chir 
verification  results  are  outlined  in  detail 
in  the  public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099  of  the  Main 
Commerce  Building). 

Summary 

In  accordance  with  section  705(a)(3) 
of  the  Act,  we  determine  that  the  total 
estimated  net  countervailable  subsidy 
rate  is  1.71  percent  ad  valorem  which  is 
de  minimis.  Therefore,  we  determine 
that  no  countervailable  subsidies  are 
being  provided  to  the  production  or 
exportation  of  elastic  rubber  tape  from 
India.  Pursuant  to  section  705(c)(2)  of 
the  Act,  this  investigation  v\dll  be 
terminated  upon  publication  of  the  final 
negative  determination  in  the  Federal 
Register. 

rrC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order 
("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
355.34(d).  Failure  to  comply  is  a 
violation  of  the  APO. 

This  determination  is  issued  and 
published  pvirsuant  to  section  705(d) 
and777(i)oftheAct. 

Dated:  April  12, 1999. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  99-9761  Filed  4-16-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  041499A] 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 


Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  This  request 
is  being  submitted  xmder  the  emergency 
processing  procedures  of  the  Paperwork 
Reduction  Act. 

Agency.  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Large  Pelagic  Fishing  Survey.   . 
Agency  Form  Numbeiis):  None. 
OMB  Approval  Number.  None. 
Type  of  Request  New  collection — 
emergency  clearance  requested. 
Burden:  4,752  hours. 
Number  of  Respondents:  21,500 
(multiple  responses). 

Avg.  Hours  Per  Response:  Ranges 
between  2  and  15  minutes  depending  on 
the  requirement. 

Needs  and  Uses:  The  Large  Fishing 
Survey  consists  of  dockside  and 
telephone  surveys  of  recreational 
anglers  and  headboats  fishing  for  large 
pelagic  species  (tunas,  sharks,  and 
billfish)  in  the  Atlantic  Ocean.  The 
summer  fisheries  for  bluefin  tuna  and 
marlin  begin  in  June.  Catch  monitoring 
in  these  two  fisheries  and  collection  of 
catch  and  effort  statistics  for  all  large 
peleigic  fish  is  required  under  the 
Atlantic  Timas  Convention  Act  and  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Information  collected  through  the 
survey  is  essential  for  the  U.S.  to  meet 
its  reporting  obligation  to  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas. 
Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations. 
Frequency.  On  occasion. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
caUing  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5033, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  (or 
via  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  no 
later  than  April  30, 1999  to  David 
Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
725  17th  Street.  NW.  Washington.  DC 
20503. 

Dated:  April  12, 1999. 
Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  99-9727  Filed  4-16-99;  8:45  am] 
BILUNG  CODE  3510-22-F 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

P.D.  041499B] 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Effectiveness  of  the  Coastal 
Services  Center's  Coastal  Change 
Analysis  Program. 

Agency  Form  Number{s):  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  67  hours. 

Number  of  Respondents:  200. 

Avg.  Hours  Per  Response:  20  minutes. 

Needs  and  Uses:  The  Coastal  Change 
Analysis  Program  (C-CAP)  of  the  Coastal 
Services  Center  has  been  using  remote 
sensing  technology  to  quantify  habitat 
change  in  coastal  areas  of  the  United 
States.  It  offers  to  coastal  managers  the 
ability  to  monitor  habitat  loss  due  to 
natural  events  such  as  hurricanes  or 
human  induced  events.  The 
questionnaire,  which  will  be  used  for 
programmatic  evaluation,  will  provide 
information  on  the  performance  of  C- 
CAP  and  the  utility  of  their  products. 
The  information  will  be  used  to  make 
appropriate  improvements,  investigate 
potential  links  with  the  private  sector, 
and  plan  future  program 
implementation. 

Affected  Public:  State,  local  or  tribal 
government,  federal  government, 
business  or  other  for-profit 
organizations,  not-for-profit  institutions. 

Frequency:  One  time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engeiraeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230  (or 
via  Internet  at  LEngelme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  NW, 
Washington,  DC  20503. 


Dated:  April  9,  1999. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

[FR  Doc.  99-9729  Filed  4-16-99:  8:45  am] 

BILLING  CODE  3S10-2»-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0301 99B] 

Marine  Mammais;  File  No.  369-1440 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Issuance  of  permit  amendment. 

summary:  Notice  is  hereby  given  that  Dr. 
Bruce  R.  Mate,  Oregon  State  University, 
Newrport,  Oregon  97365-5296,  has  been 
issued  an  amendment  to  Permit  No. 
369-1440  to  take  various  species  of 
large  whales  and  opportimistically  take 
by  Level  B  harassment  other  species  of 
marine  manmials,  for  purposes  of 
scientific  research. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
(See  SUPPLEMENTARY  INFORMATION). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Sara  Shapiro,  301/713- 
2289. 

SUPPLEMENTARY  INFORMATION:  On 
December  29, 1998,  notice  was 
published  in  the  Federal  Register  (63 
FR  71618)  that  an  amendment  of  Permit 
No.  369-1440,  issued  September  18, 
1998  (63  FR  52686),  had  been  requested 
by  the  above-named  individual.  The 
requested  amendment  has  been  granted 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  at  seq.),  the 
provisions  of  §  216.39  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Manmials  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.), 
and  the  provisions  of  §  222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  222.23). 

The  amendment  authorizes  the 
applicant  to  import/export  samples  fi-om 
large  whales  on  a  worldwide  basis,  and 
to  conduct  tagging  activities  in 
international  waters. 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permit  (1)  was  applied 
for  in  good  faith,  (2)  will  not  operate  to 
the  disadvantage  of  the  endangered 


species  which  is  the  subject  of  this 
permit,  and  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Documents  are  available  for  review  in 
the  following  locations: 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East- West  Highway,  Room  13705, 
Silver  Spring.  MD  20910  (301/713- 
2289); 

Regional  Administrator,  Alaska 
Region,  NMFS.  P.O.  Box  21668  Juneau, 
AK  99802  (907/586-7221); 

Regional  Administrator,  Northwest 
Region,  NMFS,  7600  Sand  Point  Way, 
NE,  BIN  C15700,  Seattle,  WA  98115 
(206/526-6150); 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802-4213  (562/980-4015): 

Coordinator,  Pacific  Area  Office, 
NMFS,  2570  Dole  Street,  Room  106, 
Honolulu,  HI  96822-2396  (808/955- 
8831); 

Regional  Administrator,  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive  North,  St.  Petersburg,  FL  33702- 
2432  (813/570-5312);  and 

Regional  Administrator,  Northeast 
Region,  NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930,  (978/281-9250). 

Dated:  April  14, 1999. 
Ann  D.  Terbusfa, 

Chief.  Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Senice. 
(FR  Doc.  99-97.30  Filed  4-16-99;  8:45  am) 

BILUNG  CODE  3$10-22-F 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 
[Docket  No.  990408092-0992-01] 
RIN  0651-ZA01 

Notice  of  Public  Hearing  and  Request 
for  Comments  on  the  Proposed  New 
Act  of  the  Hague  Agreement 
Concerning  the  International 
Registration  of  Industrial  Designs 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  hearing  and  request 

for  public  comments. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  is  seeking  comments 
to  obtain  views  of  the  public  on  the 
international  effort  to  form  a  new  Act  of 
the  Hague  Agreement  Concerning  the 
International  Deposit  of  Industrial 
Designs.  The  proposed  Act  will  make  it 
easier  for  United  States  applicants  to 
obtain  protection  of  their  industrial 
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designs  abroad  by  providing  a 
mechanism  in  which  a  single 
international  application  on  industrial 
designs  will  have  the  effect  of  filing  an 
application  in  each  of  the  Parties 
designated  by  the  applicant.  Interested 
members  of  the  public  are  invited  to 
testify  at  the  hearing  and  to  present 
written  comments  on  any  of  the  topics 
outlined  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  notice. 

DATES:  A  public  hearing  will  be  held  on 
May  13, 1999.  starting  at  9:00  a.m.  and 
ending  no  later  than  5:00  p.m.  If 
sufficient  interest  warrants,  an 
additional  public  hearing  will  be  held  in 
an  alternate  location  or  by  televideo 
conference. 

Those  wishing  to  present  oral 
testimony  at  the  hearing  must  request  an 
opportunity  to  do  so  no  later  than  May 
11, 1999. 

To  ensure  consideration,  written 
comments  must  be  received  by  May  20, 
1999.  Written  comments  and  transcripts 
of  the  hearing  will  be  available  for 
public  inspection  on  or  about  May  24, 
1999. 

ADDRESSES:  The  May  13, 1999  hearing 
will  be  held  in  the  Conunissioner's 
Conference  Room  located  in  Crystal 
Park  Two,  Room  912,  2121  Crystal 
Drive,  Arlington,  Virginia.  Those 
interested  in  testifying  or  in  submitting 
written  comments  on  the  topics 
presented  in  the  SUPPLEMENTARY 
INFORMATION,  or  any  other  related  topics, 
should  send  their  request  or  written 
conunents  to  the  attention  of  Mary 
Critharis  addressed  to  Commissioner  of 
Patents  and  Trademarks,  Box  4,  Patent 
and  Trademark  Office,  Washington,  DC 
20231.  Written  comments  may  be 
submitted  by  facsimile  transmission  to 
Mary  Critharis  at  (703)  305-8885. 
Comments  may  also  be  submitted  by 
electronic  mail  through  the  Internet  to 
mary.critharis@uspto.gov.  Written 
comments  will  be  maintained  for  public 
inspection  in  Crystal  Park  Two,  Room 
902,  2121  Crystal  Drive,  Arlington, 
Virginia.  Written  comments  in 
electronic  form  may  be  made  available 
via  the  PTO's  World  Wide  Web  site  at 
http://www.uspto.gov.  No  requests  for 
presenting  oral  testimony  will  be 
accepted  through  electronic  mail. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mar\'  Critharis  by  telephone  at  (703) 
305-9300,  by  facsimile  at  (703)  305- 
8885,  by  electronic  mail  at 
mary.critharis@uspto.gov,  or  by  mail 
addressed  to  Commissioner  of  Patents 
and  Trademarks,  Box  4,  Washington,  DC 
20231. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

The  Hague  Agreement  Concerning  the 
International  Deposit  of  Industrial 
Designs  (hereinafter  "Hague 
Agreement"),  concluded  in  1925  under 
the  auspices  of  the  World  Intellectual 
Property  Organization  (WIPO), 
establishes  a  mechanism  for  obtaining 
industrial  design  protection  on  an 
international  level.  Since  its  inception, 
the  Hague  Agreement  was  revised  in 
London  in  1934  (hereinafter  "1934 
Act")  and  subsequently  in  The  Hague  in 

1960  (hereinafter  "1960  Act").  The 
Hague  Agreement  was  supplemented  in 
respect  of  certain  provisions  on  fees  by 
an  Additional  Act  signed  in  Monaco  in 

1961  and  in  respect  of  the 
administrative  clauses  by  a 
Complementary  Act  signed  in 
Stockholm  in  1967. 

The  Hague  Agreement  is  currently 
governed  by  procedures  established  in 
the  1934  Act  and  the  1960  Act.  The 
1960  Act,  which  entered  into  force  in 
1984,  enacted  uniform  fees  and 
procedures  for  depositing  a  design  with 
the  International  Bureau  of  WIPO.  The 
Hague  Agreement  gives  any  applicant 
who  is  a  national  of  one  of  the  member 
States  the  possibility  of  obtaining,  by 
means  of  a  single  application  filed  with 
WIPO,  protection  for  industrial  designs 
in  all  member  States  designated  by  the 
applicant.  Accordingly,  this  procedure 
eliminates  the  difficulties  of  filing  in 
each  of  the  individual  States.  Presently, 
twenty-nine  States  are  party  to  the 
Hague  Agreement.  The  Member  States 
are  Belgiimi,  Benin,  Bulgaria,  Cote 
d'lvoire.  Democratic  People's  Republic 
of  Korea,  Egjrpt,  France,  Greece, 
Germany,  Holy  See,  Hungary,  Indonesia, 
Italy,  Liechtenstein,  Luxembourg, 
Monaco,  Mongolia,  Morocco, 
Netherlands,  Republic  of  Moldova, 
Romania,  Senegal,  Spain,  Slovenia, 
Suriname,  Switzerland,  The  Former 
Yugoslav  Republic  of  Macedonia, 
Tunisia,  and  Yugoslavia.  In  1997, 
approximately  4,000  international 
applications  were  deposited  with  WIPO, 
which  contained  over  20,000  industrial 
designs. 

To  date,  the  United  States  has  not 
acceded  to  the  Hague  Agreement 
because  of  numerous  provisions  that  are 
inconsistent  with  United  States  law  and 
practice.  A  process  of  revising  the 
Hague  Agreement  to  improve  the 
existing  text  was  initiated  in  1991.  The 
aim  of  the  revision  is  twofold:  to  permit 
more  States  to  adhere  to  the  Hague 
Agreement  by  removing  obstacles  that 
have  excluded  States  whose  legislation 
provides  for  examination  of  industrial 
designs;  and  to  make  the  system 
simpler,  less  expensive,  and  more 


responsive  to  the  creators  of  industrial 
designs.  A  Committee  of  Experts  has 
developed  a  new  Act  of  the  Hague 
Agreement  Concerning  the  International 
Registration  of  Industrial  Designs 
(hereinafter  "new  Act  of  the  Hague 
Agreement").  It  attempts  to  simplify  the 
formal  obligations  and  reduce  the 
associated  costs  for  industrial  design 
applicants  and  owners  in  obtaining  and 
preserving  their  rights  for  industrial 
designs  in  many  countries  of  the  world. 
A  Diplomatic  Conference  to  conclude 
these  negotiations  is  scheduled  to 
convene  from  June  16  to  July  6, 1999, 
in  Geneva,  Switzerland. 

The  proposed  new  Act  of  the  Hague 
Agreement  contains  several  advantages 
for  United  States  industrial  design 
applicants.  As  global  trading  increases 
and  multinational  businesses  grow, 
worldwide  protection  for  industrial 
designs  is  becoming  extremely 
important  and  desirable.  Despite  this 
increased  importance,  obtaining 
protection  for  industrial  designs  on  an 
international  scale  is  both  expensive 
and  complex.  Overall,  the  proposed  new 
Act  of  the  Hague  Agreement  will 
provide  a  more  convenient  method  of 
seeking  industrial  design  protection 
worldwide.  In  particular,  using  a  single 
application,  in  the  English  language, 
filed  with  the  United  States  Patent  and 
Trademark  Office  (USPTO),  United 
States  applicants  will  be  able  to  obtain 
protection  for  industrial  designs  in  all 
member  States  of  the  Hague  Agreement. 
Most  important,  however,  is  that  the 
single  application  may  be  filed  with  the 
knowledge  that  all  Contracting  Parties  to 
the  Agreement  have  agreed  upon  a 
imiform  list  of  elements  to  be  included 
in  the  application.  (Article  1  of  the 
proposed  new  Act  of  the  Hague 
Agreement  defines  Contracting  Party  as 
any  State  or  intergovernmental 
organization  party  to  the  new  Act.) 

Given  the  benefits  to  the  users  of  the 
Hague  system,  the  United  States  has 
been  actively  involved  in  the 
negotiations  with  the  goal  of  obtaining 
a  suitable  agreement  that  could 
engender  interest  and  support  by  United 
States  industry  and  designers.  Although 
protection  for  industrial  designs  is 
available  in  the  United  States  under 
various  laws,  including  patent, 
trademark,  copyright,  and  unfair 
competition  laws,  the  United  States  has 
taken  the  position  that,  if  adopted, 
implementation  of  the  new  Act  of  the 
Hague  Agreement  would  be  through 
United  States  design  patent  law. 

The  USPTO,  leading  the  negotiations 
for  the  United  States,  is  interested  in 
obtaining  comprehensive  comments  to 
assess  continued  support  for  the  effort. 
In  light  of  the  impending  conclusion  of 
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this  effort,  the  USPTO  desires  to  ensure 
that  the  text  of  the  treaty  and 
accompanying  regulations  is 
disseminated  as  widely  as  possible  and 
the  opportunity  to  provide  comments  is 
correspondingly  comprehensive. 

Written  comments  may  be  offered  on 
any  aspect  of  the  treaty  articles,  ndes, 
notes,  or  expected  implementation  in 
the  United  States.  Comments  are  also 
wrelcome  on  any  of  the  topics  outlined 
below. 

n.  Brief  Summary  of  the  Proposed 
Treaty 

The  current  text  of  the  proposed  new 
Act  of  the  Hague  Agreement  includes 
thirty-four  articles,  thirty-two  rules,  and 
associated  notes.  A  brief  summary  of 
most  of  the  articles,  followed  by  an 
overall  simmiary  of  the  treaty,  appears 
below.  This  discussion  is  intended  only 
to  highlight  various  portions  of  the 
articles  of  the  treaty;  it  is  not  intended 
as  a  comprehensive  treatment  of  the 
draft  texts.  The  draft  texts,  identiHed  in 
Part  III  below,  should  be  consulted  for 
a  complete  imderstanding  of  the  effort 
that  is  underway. 

Article  1 — Abbreviated  Expressions: 
This  Article  provides  definitions  for 
terms  used  throughout  the  text  of  the 
proposed  articles  and  rules.  For  the 
most  part,  this  article  is  self- 
explanatory. 

Article  2 — Applicability  of  Other 
Protection  Accorded  bylaws  of 
Contracting  Parties  and  of  Certain 
International  Treaties:  This  Article 
provides  that  the  new  Act  of  the  Hague 
Agreement  will  not  affect  other 
protection  of  industrial  designs  afforded 
by  Contracting  Parties  unless  such 
protection  diminishes  or  interferes  with 
the  rights  under  this  Act.  In  addition, 
the  provisions  of  this  Act  will  not  affect 
certain  existing  international  treaties 
including  the  Agreement  on  Trade- 
Related  Aspects  of  Intellectual  Property, 
the  Paris  Convention  for  the  Protection 
of  Industrial  Property  (hereinafter  "Paris 
Convention"),  and  copjright  treaties. 

Article  3 — Entitlement  to  File  an 
International  Application:  This  Article 
provides  that  any  person  who  is  a 
national  of  a  Contracting  Party  or  who 
has  a  domicile  in  the  territory  of  a 
Contracting  Party  is  entitled  to  file  an 
international  application. 

Article  4 — Procedure  for  Filing  the 
International  Application:  This  Article 
allows  an  international  application  to  be 
filed,  at  the  applicant's  option,  at  either 
WIPO  or  through  the  national  Office  of 
a  Contracting  Party,  such  as  the  USPTO. 
The  filing  date  is  die  date  on  which 
either  WIPO  or  the  national  Office 
receives  the  application.  However,  if 
filed  with  the  national  Office  of  a 


Contracting  Party,  the  filing  date  is 
conditioned  upon  timely  transmittal  to 
WIPO. 

Article  5 — Contents  of  the 
International  Application:  This  Article 
recites  the  mandatory  content  of  an 
international  application. 

Article  6— Priority:  This  Article 
allows  an  applicant  to  claim  priority 
under  Article  4  of  the  Paris  Convention 
in  an  international  application  by  filing 
a  declaration.  The  priority  can  be 
established  by  one  or  more  earlier 
applications  filed  in  a  country  that  is 
party  to  the  Paris  Convention  or  a 
Member  of  the  World  Trade 
Organization. 

Article  7 — Designation  Fees:  This 
Article  provides  that  the  prescribed 
application  fees  will  include  a 
designation  fee  for  each  designated 
Contracting  Party.  A  Contracting  Party 
may  replace  the  prescribed  designation 
fee  with  an  individual  designation  fee 
covering  its  application  processing  and 
examining  costs. 

Article  8 — Correction  of  Irregularities: 
This  Article  requires  WIPO  to  allow 
applicants  to  make  corrections  if  WIPO 
determines  that  an  international 
application  does  not  meet  the 
requirements  of  the  Hague  Agreement  at 
the  time  of  filing.  However,  if  the 
applicant  fails  to  make  the  corrections 
in  a  timely  manner,  the  international 
application  may  be  abandoned. 

Article  9 — International  Registration, 
Date  of  the  International  Registration, 
and  Publication:  This  Article  mandates 
WIPO  to  register  each  international 
application  immediately  upon  receipt  of 
a  complete  intemationaJ  application.  In 
addition,  WIPO  will  publish  the 
international  registration  and  send  a 
copy  of  the  publication  to  each 
designated  Contracting  Party.  The  date 
of  international  registration  will  be  the 
filing  date  of  the  international 
application. 

Article  10 — Deferment  of  Publication: 
This  Article  allows  Contracting  Parties 
to  defer  publication  for  up  to  thirty 
months  from  the  filing  date  or  priority 
date,  if  claimed. 

Article  1 1 — Refusal  of  Effects  and 
Remedies  Against  Refusals:  This  Article 
permits  the  national  Office  of  any 
designated  Contracting  Party  to  refuse 
registration  when  the  conditions  for  the 
grant  of  protection  under  the 
Contracting  Party's  laws  are  not  met.  In 
doing  so,  the  national  office  must 
communicate  the  refusal,  stating  all  the 
grounds,  to  WIPO  within  the  prescribed 
time  period.  WIPO  will,  in  turn,  forward 
the  notification  to  the  applicant.  In 
addition,  the  applicant  who  filed  an 
international  application  must  have  the 
same  remedies  as  an  applicant  who  filed 


an  application  imder  the  domestic  laws 
of  the  Contracting  Party. 

Article  12— Effects  of  the 
International  Registration:  This  Article 
states  that  the  effect  of  the  international 
registration  will  be  the  same  as  that  for 
a  regidarly  filed  national  application  for 
the  grant  of  protection  of  the  industrial 
design  under  the  law  of  the  Contracting 
Party. 

Article  13 — Invalidation:  This  Article 
requires  a  Contracting  Party  to  notify 
Wn*0  of  any  invalid  registration  or 
grant  of  protection.  Invalidation  may  not 
be  pronounced  imtil  the  holder  has  been 
given  the  opportunity  to  defend  the 
registration  or  grant  of  protection. 

Article  14 — Recording  of  Changes  and 
Other  Matters  Concerning  International 
Registrations:  This  Article  requires 
WIPO  to  record  the  following  changes  in 
the  International  Register:  any  change  of 
ownership  of  the  international 
registration;  any  change  in  name  or 
address  of  the  holder;  any  appointment 
of  a  representative;  and  any  limitation 
or  invalidation  of  the  international 
registration.  Any  recording  will  have  the 
same  effect  as  if  it  had  been  made  in  the 
Office  of  the  Contracting  Party 
concerned. 

Article  15 — Term  and  Renewal  of  the 
International  Registration:  This  Article 
provides  that  the  minimum  period  of 
protection  is  fifteen  years  from  the  date 
of  the  international  registration. 
Contracting  Parties  may  provide  for  an 
initial  term  of  protection  of  five  years 
fi'om  the  date  of  international 
registration,  subject  to  renewals  for 
additional  five-year  periods. 

Article  16 — Information  Concerning 
Published  International  Registrations: 
This  Article  permits  WIPO  to  supply  a 
person  paying  the  prescribed  fees 
information  or  copies  of  an  international 
registration. 

Article  1 7— Additional  Mandatory 
Contents  of  the  International 
Application:  This  Article  contains 
additional  requirements  for 
international  applications  that  designate 
a  Contracting  Party  with  an  Examining 
Office.  For  example,  the  international 
application  may  have  to  include  an 
indication  of  the  creator  of  the 
industrial  design,  a  brief  description  of 
the  reproduction  or  of  the  characteristic 
features  of  the  industrial  design,  and/or 
claim(s). 

Article  18 — Special  Requirements 
Concerning  Unity  of  Designs:  This 
Article  allows  a  Contracting  Party  to 
maintain  its  unity  of  design 
requirements. 

Article  19 — Confidential  Copies  of 
International  Registrations  Whose 
Publication  is  Deferred:  This  Article 
protects  confidential  copies  of  an 
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international  registration  by  requiring 
Examining  Offices  to  keep  the 
application  in  confidence.  Examining 
Offices  may  only  use  a  copy  of  the 
international  registration  sent  by  WIPO 
for  examination  purposes. 

Article  20— Republication  of  the 
Industrial  Design:  This  Article  provides 
that  if  an  industrial  design  has  been 
amended  to  satisfy  the  condition  of 
novelty  before  an  Examining  Office,  that 
Office  can  charge  a  fee  for  the 
publication  of  the  amended 
reproduction. 

Articles  21  through  34  of  the 
proposed  new  Act  of  the  Hague 
Agreement  comprise  the  Administrative 
Provisions.  Accordingly,  these  articles, 
and  accompanying  regulations,  relate  to 
the  administration  and  implementation 
of  the  Hague  Agreement,  and  include 
matters  such  as  membership,  voting 
rights,  effective  dates  of  accession,  and 
applicability  of  previous  Acts. 

Overall  Summary:  After  filing  an 
international  application,  WIPO 
determines  whether  the  minimum 
requirements  are  met,  assigns  a  filing 
date,  registers  the  application,  and 
forwards  the  application  to  the 
designated  Contracting  Parties.  The 
international  registration  is  then 
published  by  WIPO  and  Contracting 
Parties  are  given  a  limited  time  to 
decide  whether  to  register  or  grant 
protection  to  the  industrial  design(s) 
contained  in  the  international 
application.  The  term  for  the  protection 
of  each  industrial  design  runs  at  least 
fifteen  years  from  the  date  of 
international  registration  for  each 
industrial  design. 

I.  Text  of  the  Proposed  Treaty,  Rules, 
and  Notes 

The  text  of  the  proposed  new  Act  of 
the  Hague  Agreement,  with  associated 
rules  and  notes,  is  available  at  WIPO's 
World  Wide  Web  site  at  http:// 
www.wipo.int/eng/lnain.htm.  The 
documents  are  H/DC/3.  H/DC/4,  H/DC/ 
5,andH/DC/6. 

Requests  for  paper  copies  of  the  text 
may  be  made  in  writing  to  Mary 
Critharis  at  the  above  address  or  by 
telephone  at  (703)  305-9300. 

n.  Issues  of  Potential  Concern 

Insofar  as  this  effort  to  revise  the 
Hague  Agreement  is  focused  upon,  and 
limited  to,  formal  matters  associated 
with  industrial  design  applications  and 
protection,  the  USPTO  expects  that,  if 
adopted,  changes  to  our  design  patent 
law  would  be  minimal.  Although  many 
provisions  in  the  proposed  new  Act  of 
the  Hague  Agreement  were  incorporated 
to  accommodate  United  States  law  and 
interests,  several  issues  have  yet  to  be 


fully  resolved.  Below  is  a  brief  summary 
of  the  more  important  issues  of  potential 
concern  to  the  USPTO  and  United 
States  applicants.  This  svimmary, 
however,  is  by  no  means  an  exhaustive 
recitation  of  the  impact  of  the  proposed 
new  Act  of  the  Hague  Agreement  on 
United  States  practice  and  interests. 

1.  Filing  Procedures 

Article  4  and  Rule  13  of  the  proposed 
treaty  provide  that  if  an  Office  of  a 
Contracting  Party  does  not  transmit  an 
international  application  to  WIPO 
within  the  prescribed  time  period,  the 
filing  date  is  the  date  on  which  WIPO 
receives  the  application.  Accordingly, 
an  applicant  may  lose  the  benefit  of  the 
earlier  filing  date  with  the  national 
Office  if  for  some  reason  it  did  not 
transmit  the  application  to  WIPO  in  a 
timely  fashion. 

2.  Fee  Structure 

Although  Article  7  and  Rule  12  of  the 
proposed  treaty  permit  Contracting 
Parties  to  set  an  individual  designation 
fee  in  connection  with  any  international 
application,  it  appears  that  the 
individual  designation  fee  must  include 
all  fees  that  would  be  charged  under  the 
national  procedure  for  the  grant  of 
protection.  Therefore,  while  Contracting 
Parties  may  require  the  payment  of 
national  fees  not  covered  by  the 
individual  designation  fee  (such  as  fees 
charged  for  appeals,  fees  for  extensions 
of  time,  and  inspection  fees),  it  appears 
that  certain  fees,  namely  the  filing  fee 
and  issue  fee,  would  have  to  be 
included  in  the  individual  designation 
fee. 

3.  Effect  of  International  Application 

Article  12  of  the  proposed  treaty 
requires  Contracting  Parties  to  give  the 
same  effect  to  international  applications 
as  regularly  filed  applications.  This 
conflicts  with  the  so-called  Hilmer 
practice  in  the  United  States  where  a 
disclosure  contained  in  a  patent  of 
foreign  origin  is  effective  as  prior  art 
only  as  of  its  United  States  filing  date, 
rather  than  the  foreign  or  international 
filing  date. 

4.  Failure  to  Communicate  Notification 
of  Refusal 

Article  12  of  the  proposed  treaty 
provides  that  if  a  Contracting  Party  did 
not  send  a  notification  of  refusal  within 
the  prescribed  time  period,  the  grant  of 
protection  will  ensue  automatically.  As 
a  result,  examining  countries  like  the 
United  States  would  be  obliged  to  give 
effect  to  a  design  that  may  have  not  been 
examined,  either  because  the 
application  was  misplaced  or  due  to 
administrative  delay  on  the  part  of  the 


Office  of  the  Contracting  Party.  This 
conflicts  with  United  States  law  which 
obliges  the  Commissioner  of  the  USPTO 
to  undertake  an  examination  of  an 
application  and  make  a  positive  act  of 
issuing  a  patent,  if  it  is  determined  to  be 
patentable. 


5.  Changes  in  Ownership 

Article  14  of  the  proposed  treaty 
establishes  a  central  ownership  registry 
whereby  Contracting  Parties  must  give 
effect  to  changes  in  ownership  of 
industrial  designs  recorded  with  WIPO, 
but  not  necessarily  recorded  in  the 
USPTO.  According  to  United  States 
practice,  unless  recorded  in  the  USPTO, 
a  transfer  of  ownership  of  a  patent  or 
patent  application  is  void  against 
subsequent  bona  fide  purchasers  or 
mortgagees.  Moreover,  to  record  an 
assignment  or  any  other  type  of 
conveyance  of  ownership  in  the  United 
States,  a  statement  indicating  that  an 
interest  has  been  conveyed  must  be 
submitted  to  the  USPTO.  Therefore,  in 
the  United  States,  subsequent 
purchasers  are  able  to  view  the  contents 
of  any  agreement  that  purports  to 
transfer  ownership.  In  contrast,  the 
proposed  treaty  does  not  require  the 
submission  of  any  type  of 
documentation  indicating  a  transfer  of 
ownership  to  effectuate  changes  of 
ownership  in  the  International  Register. 
Nevertheless,  according  to  the  proposed 
treaty,  any  changes  in  ownership 
recorded  vnth  WIPO  must  be  sufficient 
notice  to  subsequent  purchasers  in  the 
United  States.  This  may  represent  a 
significant  departure  firom  current  law 
and  practice  regarding  changes  of 
ownership  in  patents  in  the  United 
States. 

V.  Issues  for  Public  Comment 

Interested  members  of  the  public  are 
invited  to  testify  and  present  written 
comments  on  any  issues  they  believe  to 
be  relevant  to  the  foregoing  discussion 
or  any  aspect  of  the  proposed  new  Act 
of  the  Hague  Agreement.  The  questions 
posed  below  identify  specific  issues  that 
would  benefit  from  public  comment: 

1.  Do  you  have  any  overall  interest  in 
United  States  accession  to  the  new  Act 
of  the  Hague  Agreement?  Please  discuss 
any  potential  advantages  and  drawbacks 
in  your  response. 

2.  Do  you  feel  that  you  would  use  an 
international  system  for  the  protection 
of  industrial  designs  as  proposed  by  the 
new  Act  of  the  Hague  Agreement? 
Please  identify  your  reasons  in  your 
reply. 

3.  Do  you  currently  file  applications 
under  the  existing  Hague  Agreement 
through  entities  located  in  current 
member  States?  ff  yes,  please  describe 
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your  experiences  and  explain  any 
problems  encountered. 

4.  Please  discuss  issues  of  potential 
concern  identified  in  Part  IV  of  this 
notice.  In  your  response,  please  include 
the  following: 

(a)  Cleeurly  identify  the  matter  being 
addressed; 

(b)  Indicate  whether  the  particular 
matter  would  create  significant 
problems  for  United  States  applicants 
and,  in  particular,  whether  it  would 
discourage  use  of  an  international 
system  for  the  protection  of  industrial 
designs  as  proposed  by  the  new  Act  of 
the  Hague  Agreement; 

(c)  Identify  potential  drawbacks  and/ 
or  advantages  of  the  particular  matter 
addressed; 

(d)  Provide  examples,  where 
appropriate,  that  illustrate  the  matter 
addressed; 

(e)  Identify  any  relevant  legal 
authorities  applicable  to  the  matter 
being  addressed:  and 

(f)  Provide  suggestions  regarding  how 
the  matter  should  be  addressed  by  the 
United  States. 

5.  Please  discuss  any  related  matters 
not  specifically  identified  in  the  above 
questions.  If  this  is  done,  parties  are 
requested  to: 

(a)  Label  that  portion  of  their  response 
as  "Other  Issues"; 

(b)  Clearly  identify  the  matter  being 
addressed; 

(c)  Provide  examples,  where 
appropriate,  that  illustrate  the  matter 
addressed; 

(d)  Identify  any  relevant  legal 
authorities  applicable  to  the  matter 
being  addressed;  and 

(e)  Provide  suggestions  regarding  how 
the  matter  should  be  addressed  by  the 
United  States. 

VI.  Guidelines  for  Oral  Testimony 

Individuals  wishing  to  testify  must 
adhere  to  the  following  guidelines: 

1.  Anyone  wishing  to  testify  at  the 
hearing(s)  must  request  an  opportunity 
to  do  so  no  later  than  May  11, 1999. 
Requests  to  testify  may  be  accepted  on 
the  date  of  the  hearing  if  sufficient  time 
is  available  on  the  schedule.  No  one  will 
be  permitted  to  testify  without  prior 
approval. 

2.  Requests  to  testify  must  include  the 
speaker's  name,  affiliation  and  title, 
mailing  address,  and  telephone  number. 
Facsimile  nimiber  and  Internet  mail 
address,  if  available,  should  also  be 
provided.  Parties  may  include  in  their 
request  an  indication  as  to  whether  they 
wish  to  testify  during  the  morning  or 
afternoon  session  of  the  hearing. 

3.  Speakers  will  be  given  between  five 
aind  fifteen  minutes  to  present  their 
remarks.  The  exact  amount  of  time 


allocated  per  speaker  will  be 
determined  after  the  final  number  of 
parties  testifying  has  been  determined. 
All  efforts  will  be  made  to  accommodate 
requests  for  additional  time  for 
testimony  presented  before  the  day  of 
the  hearing. 

4.  Speakers  may  provide  a  written 
copy  of  their  testimony  for  inclusion  in 
the  record  of  the  proceedings.  These 
remarks  should  be  provided  no  later 
than  May  20, 1999. 

5.  A  schedule  providing  the 
approximate  starting  time  for  each 
speaker  will  be  distributed  the  morning 
of  the  day  of  the  hearing.  Speakers  are 
advised  Uiat  the  schedule  for  testimony 
will  be  subject  to  change  during  the 
course  of  the  hearings. 

Vn.  Guidelines  for  Written  Comments 

Written  comments  should  include  the 
following  information: 

1.  Name  and  affiliation  of  the 
individual  responding;  and 

2.  If  applicable,  an  indication  of 
whether  comments  offered  represent 
views  of  the  respondent's  organization 
or  are  the  respondent's  personal  views. 

If  possible,  parties  offering  testimony 
or  written  comments  should  provide 
their  comments  in  machine-readable 
format.  Such  submissions  may  be 
provided  by  electronic  mail  messages 
sent  over  the  Internet,  or  on  a  3.5" 
floppy  disk  formatted  for  use  in  either 
a  Macintosh  or  MS-DOS  based 
computer. 

Machine-readable  submissions  should 
be  provided  as  unformatted  text  (e.g., 
ASCn  or  plain  text),  or  as  formatted  text 
in  one  of  the  following  file  formats: 
Microsoft  Word  (Macintosh,  DOS,  or 
Windows  versions)  or  WordPerfect 
(Macintosh,  DOS,  or  Windows 
versions). 

Information  that  is  provided  pursuant 
to  this  notice  will  be  made  part  of  a 
public  record  and  may  be  available  via 
the  Internet.  In  view  of  this,  parties 
should  not  submit  information  that  they 
do  not  wish  to  be  publicly  disclosed  or 
made  electronically  accessible.  Parties 
who  would  like  to  rely  on  confidential 
information  to  illustrate  a  point  are 
requested  to  siuiunarize  or  otherwise 
submit  the  information  in  a  way  that 
wiU  permit  its  public  disclosure. 

Dated:  April  12. 1999. 
Q.  Todd  Dickinson, 

Acting  Assistant  Secretary  of  Commerce  and 

Acting  Commissioner  of  Patents  and 

Trademarks, 

(FR  Doc.  99-9733  Filed  4-1&-99;  8:45  am] 

BILUNQ  CODE  3S10-16-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Notice  of  Availability  of  the  "Annual 
Report  to  Congress  on  the  Status  of 
ttte  Hartx>r  Maintenance  Trust  Fund  for 
Fiscal  Year  1997" 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  is  to  inform  the 
general  public  of  the  availnbility  of  the 
"Annual  Report  to  Congress  for  Fiscal 
Year  1997."  Single  copies  of  the  report 
may  be  obtained  free  of  charge. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

James  D.  Hilton,  Operations  Division, 
Office  of  the  Chief  of  Engineers  at  (202) 
761-8830  or  fax  (202) 761-1685. 

SUPPLEMENTARY  INFORMATION:  The 
Hvbor  Maintenance  Fee  was  authorized 
under  Sections  1401  and  1402  of  the 
Water  Resources  Development  Act  of 
1986,  Pub.  L.  99-662.  This  law  imposed 
a  0.04  percent  fee  on  the  value  of 
commercial  cargo  loaded  (exports  and 
domestic  cargo)  or  unloaded  (imports)  at 
ports  which  have  had  Federal 
expenditures  made  on  their  behalf  by 
the  U.S.  Army  Corps  of  Engineers  since 
1977.  Section  11214  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Pub. 
L.  101-580,  increased  the  Harbor 
Maintenance  Fee  to  0.125  percent, 
which  went  into  effect  on  January  1 , 
1991.  Harbor  maintenance  Trust  Fund 
monies  are  used  to  pay  up  to  100 
percent  of  the  Corps  eligible  Operations 
and  Maintenance  expenditures  for  the 
maintenance  of  commercial  harbors  and 
channels.  Section  201  of  the  Water 
Resources  Development  Act  of  1996, 
Pub.  L.  104-303,  expanded  the  use  of 
Harbor  Maintenance  Trust  Fimd  monies 
to  pay  Federal  expenditvires  for 
construction  of  dredged  material 
disposal  facilities  necessay  for  the 
operation  and  maintenance  of  any 
harbor  or  inland  harbor;  dredging  and 
disposing  of  contaminated  sediments 
that  are  in  or  that  aifect  the  maintenance 
of  Federal  navigation  channels; 
mitigating  for  impacts  resulting  from 
Federal  navigation  operation  and 
maintenance  activities;  and  operating 
and  maintaining  dredged  material 
disposal  facilities. 

Section  330  of  the  Omnibus  Budget 
Reconciliation  Act  of  1992,  Pub.  L.  102- 
580,  requires  that  the  President  provide 
an  Annual  Report  to  Congress  on  the 
Status  of  the  "Trust  Fund.  The  release  of 
this  report  is  in  compliance  with  this 
legislation. 
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Dated:  April  8, 1999. 
Eric  R.  Potts, 

Colonel,  Corps  of  Engineers.  Executive 

Director  of  Civil  Works. 

(FR  Doc.  99-9732  Filed  4-16-99;  8:45  ami 

BILUNG  CODE  3710-OS-P 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment  Governing 

Board;  Education. 

ACTION:  Notice  of  partially  closed 

meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  imder  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
docimient  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATES:  May  13-16, 1999. 
TIME:  May  13 — Subject  Area  Committee 
#1, 1:30-2:20  p.m.,  (open);  Joint  Meeting 
of  the  Design  and  Methodology 
Committee  and  the  Subject  Area 
Committee,  #1  and  #2,  2:30-3:30  p.m., 
(closed);  Design  and  Methodology 
Committee,  3:30-^:30  p.m.,  (open); 
Subject  Area  Committee  #2,  3:30-^:30 
p.m.,  (open);  and  Reporting  and 
Dissemination  Committee,  3:00-4:30 
p.m.,  (open).  May  14— Full  Board,  8:30- 
9:00  a.m.,  (open),  9:00-10:30  a.m. 
(closed),  10:30  a.m.-5:00  p.m.,  (open); 
May  15 — Nominations  Committee,  8:00- 
9:00  a.m.,  (closed);  Full  Board,  9:00- 
11:30  a.m.,  (open);  adjournment,  11:30 
a.m. 

location:  Lowe's  New  York,  569 
Lexington  Avenue,  New  York,  N.Y. 
FOR  FURTHER  INFORMATION  CONTACT:  May 
Ann  Wilmer.  Operations  Officer, 
National  Assessment  Governing  Board, 
Suite  825.  800  North  Capitol  Street,  NW, 
Washington,  DC.  20002-4233, 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (title  IV  of  the  Improving 
America's  Schools  Act  of  1994)  (Pub.  L. 
103-382). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 


appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 
Under  Public  Law  105-78,  the  National 
Assessment  Governing  Board  is  also 
granted  exclusive  authority  over 
developing  the  Voluntary  National  Tests 
pursuant  to  contract  number 
RJ97153001. 

On  May  13,  the  Subject  Area 
Committee  #1  will  meet  in  open  session 
from  1:30-2:30  p.m.  The  Committee  will 
discuss  the  new  NAEP  Foreign 
Language  Consensus  contract. 

From  2:30-3:30  p.m.,  there  will  be  a 
closed  joint  meeting  of  the  Design  and 
Methodology  Conunittee  and  the 
Subject  Area  Committee  #1  and  #2.  The 
Committee  will  discuss  the  results  of  a 
report  about  the  feasibility  of  linking 
assessment  instruments.  This  meeting 
must  be  closed  because  references  will 
be  made  to  specific  items  from  the 
assessment  and  prematvire  disclosure  of 
the  information  presented  for  review 
would  be  likely  to  significantly  frustrate 
implementation  of  a  proposed  agency 
action.  Such  matters  are  protected  by 
exemption  (9)(B)  of  Section  552b{c)  of 
Title  5  U.S.C. 

The  Design  and  Methodology 
Committee  will  meet  in  open  session 
from  3:30-4:30  p.m.,  to  consider 
technical  issues  related  to  the  Voluntary 
National  Tests,  and  hear  a  report  from 
the  National  Academy  of  Sciences' 
studies  on  "market  basket  assessment", 
conduct  of  assessments  below  the  state 
level. 

Subject  Area  Committee  #2  will  meet 
in  open  session  from  3:30-4:30  p.m.  to 
discuss  the  NAEP  mathematics 
assessment  item  development  activities 
for  2000. 

Also  on  May  13,  the  Reporting  and 
Dissemination  Committee  will  meet  in 
open  session  from  3:00-4:30  p.m. 
Agenda  items  for  this  meeting  include 
action  on  the  revisions  to  NAGB  Policy 
on  Reporting  and  Dissemination  of 
National  Assessment  Results;  an  update 
on  the  implementation  of  the  Board 
decision  on  reporting  private  school 
results;  sampling  and  reporting  of 
students  with  disabilities  and  limited- 
English  proficiency;  and  reporting 
Voluntary  National  Tests  results  to 
parents  and  schools. 

On  May  14,  the  full  Board  will 
convene  in  open  session  from  8:30-9:00 
a.m.  The  Board  will  hear  a  report  from 
the  Executive  Director  of  the  National 
Assessment  Governing  Board,  and  an 
update  on  NAEP  activities.  From  9:00- 
10:30  a.m.,  the  Board  will  meet  in 
closed  session  to  receive  a  report  on  the 
Achievement  Level  Setting  for  Civics 
and  Writing  Assessments  and  to  discuss 


the  results.  This  portion  of  the  meeting 
must  be  closed  because  references  will 
be  made  to  specific  items  from  the 
assessment  and  premature  disclosure  of 
the  information  presented  for  review 
would  be  likely  to  significantly  frustrate 
implementation  of  a  proposed  agency 
action  if  conducted  in  open  session. 
Such  matters  are  protected  by 
exemption  9(B)  of  Section  552b(c)  of 
Title  5  U.S.C. 

The  Board  will  convene  in  open 
session  from  10:30  a.m.  to  4:00  p.m.  The 
agenda  for  this  portion  of  the  meeting 
includes  a  report  and  discussion  on  the 
Voluntary  National  Tests:  Purpose, 
Definitions  and  Reporting  Plans;  NAEP 
Report  on  Accommodations;  a 
discussion  on  the  National  Assessment 
Design  2000-2010;  and  a  discussion  on 
the  NAGB  plan  and  report  to  Congress 
on  achievement  levels.  Final  action  of 
the  day  will  be  remarks  from  the  New 
York  State  Commissioner  of  Education. 

On  May  15,  there  will  be  a  closed 
meeting  of  the  Nominations  Committee 
from  8:00-9:00  a.m.  The  Committee  will 
discuss  nominees  qualifications  for 
Board  membership.  These  discussions 
will  relate  solely  to  the  internal 
persoimel  rules  and  practices  of  an 
agency  and  would  disclose  information 
of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such 
matters  are  protected  by  exemption  (2) 
and  (6)  of  Section  552b(c)  of  Title  5 
U.S.C. 

Beginning  at  9:00  a.m.,  imtil 
adjournment,  approximately  11;30  a.m., 
the  full  Board  will  reconvene  to  hear  an 
update  on  the  Volimtary  National  Tests 
and  to  receive  reports  from  its  various 
standing  committees. 

Also  on  May  15,  the  full  Board  will 
receive  and  consider  the  Nominations 
Committee  recommendations  for 
membership,  in  a  partially  closed 
session,  beginning  at  11:30  a.m.  through 
adjournment,  approximately  12:00 
noon.  The  review  and  subsequent 
discussion  of  this  information  relate 
sole  to  the  internal  personnel  rules  and 
practices  of  an  agency  and  will  disclose 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  if  conducted  in  open  session. 

Such  matters  are  protected  by 
exemptions  (2)  and  (6)  of  Section 
552b(c)ofTitle5U.S.C. 

Summaries  of  the  activities  of  the 
closed  sessions  and  related  matters, 
which  are  informative  to  the  public  and 
consistent  with  the  policy  of  5  U.S.C. 
552b(c),  will  be  available  to  the  public 
within  14  days  of  the  meeting.  Records 
are  kept  of  all  Board  proceedings  and 
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are  available  for  public  inspection  at  the 

U.S.  Department  of  Education,  National 

Assessment  Governing  Board,  Suite 

#825,  800  North  Capitol  Street,  NW, 

Washington,  DC,  from  8:30  a.m.  to  5:00 

p.m. 

Roy  Tniby, 

Executive  Director,  National  Assessment 
Governing  Board. 

[FR  Doc.  99-9663  Filed  4-16-99;  8:45  am] 

BILUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  SA99-22-000,  SA99-23-000. 
and  SA99-24-000  (Not  Consolidated)] 

Atlantic  Richfield  Corporation;  Notice 
of  Petitions  for  Dispute  Resolution  or. 
Alternatively,  for  Adjustment 

April  13. 1999. 

Take  notice  that  on  March  9, 1999, 
Atlantic  Richfield  Corporation  (Arco) 


filed  the  above-referenced  petitions, 
requesting  the  Commission  to  resolve 
disputes  concerning  its  Kansas  ad 
valorem  tax  refund  obligation  to  the 
pipelines  listed  below. 


Pipeline  and  docket  No. 


Refund  daim 


Colorado  Interstate  Gas  Company,  SA99-22-000  ^  .. 

Northern  Natural  Gas  Company,  SA99-23-0002 

Williams  Gas  Pipelines  Central,  Inc.,  SA99-24-0003 


$415,240.17 
166.103.28 
172,916.89 


^  Changed  from  Docket  No.  GP99-7-000. 

2  Changed  from  Docket  No.  GP99-8-000. 

3  Changed  from  Docket  No.  GP9*-9-000. 


Arco  requests  that  the  Commission 
resolve  its  dispute  with  Northern  and 
Williams  by  holding  that  termination 
agreements  and/or  settlements  with 
these  two  pipelines  resolved  all  issues 
associated  with  Kansas  ad  valorem  tax 
refund  liability  and  extinguishes  the 
pipeline's  refund  claim  in  its  entirety. 
Arco  contends  that  by  agreeing  in  the 
settlement  to  forego  claims  it  for 
nonperformance  it  otherwise  could  have 
continued  to  piu-sue,  Arco  agreed  to 
accept  total  payments  under  the 
contracts  that  did  not  exceed  the  MLP 
ceilings  multiplied  by  the  total  volumes 
represented  by  each  pipeline's 
nonperformance.  In  such  circumstances, 
no  refund  should  be  required.  To  order 
otherwise  would  prevent  Arco  from 
receiving  the  very  benefits  it  bargained 
for  in  the  settlements-settlements  that 
the  Commission  itself  strongly 
encouraged  as  a  means  to  resolve  the 
massive  take-or-pay  and  underpayments 
liabilities  of  interstate  pipelines  and 
make  the  transition  to  a  more  market- 
responsive  and  competitive 
environment. 

Arco  maintains  that  Northern  and 
consimiers  benefited  frtim  agreements 
and  settlements  because  the  settlements 
allowed  the  pipelines  to  avoid  the  much 
higher  costs  that  full-performance  of  the 
contract  would  have  entailed.  By 
resolving  "all  claims"  relating  to,  inter 
alia,  "contractual  price",  the  settlements 
resolved  the  Kansas  ad  valorem  tax 
reimbursement  issue.  The  Commission 
has  foimd  that  these  settlements  served 
the  public  interest. 

Arco  also  requests  the  Commission  to 
establish  procedure  to  verify  the  refund 
calculations  in  all  three  dockets  to 
ensure  fairness  and  equity. 


Alternatively,  Arco  requests  that  the 
Commission  waive  Arco's  refund 
liability  pursuant  to  Section  502(c)  of 
the  NGPA.  Arco  asserts  that  the 
Commission  has  equitable  discretion  to 
grant  adjustment  relief  from  this  refund 
requirement.  Since  the  tax 
reimbursement  payments  made  by  the 
pipelines  were  for  taxes  that  Arco  in  fact 
paid  the  State  of  Kansas,  Arco  maintains 
it  did  not  retain  any  revenues  in  excess 
of  the  MPLs.  Arco  maintains  that  the 
equities  in  the  case  require  the 
Commission  to  waive  Arco's  refund 
obligation.  At  a  minimum,  Arco 
continues,  the  Commission  should 
waive  the  royalty  portion  of  the  refund. 
Arco  notes  that  it  sold  its  Kansas 
properties  in  1993,  and  thus  no  longer 
has  ongoing  contractual  relationships 
with  its  former  Kansas  royalty  owners. 
The  response  bom  Arco's  former  royalty 
owners  to  Arco's  mailing  has  been 
negligible.  To  engage  in  extensive 
searches  or  to  pursue  legal  action 
against  these  interests  would  be  a  cost- 
prohibitive  exercise  in  futility.  Since 
Arco  has  transferred  or  otherwise  ended 
the  leases  in  question  here,  and  thus  has 
no  ongoing  relationship  with  the  royalty 
owners,  let  alone  relationships  that 
would  permit  Arco  to  impose  a 
unilateral  reduction  in  future  royalty 
payments  as  contemplated  in  Wylee. 
Arco  asserts  that  the  royalty  portion  of 
the  refund  claim  is  uncollectible,  as  a 
practical  matter,  due  to  the  passage  of 
time  and  the  Kansas  statute  of 
limitations.  Arco's  petitions  are  on  file 
with  the  Commission,  and  they  are  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
vkTww.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  any 
of  these  petitions  should  on  or  before  15 
days  after  the  date  of  publication  in  the 
Federal  Register  of  this  notice,  file  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211, 
385.1105,  and  385.1106).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-9680  Filed  4-16-99;  8:45  am] 
BMXING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-227-000] 

High  Island  Offshore  System;  Notice  of 
Technicel  Conference 

April  13,  1999. 

In  the  Commission's  order  issued  on 
March  31, 1999.  86  FERC  1 61,321 
(1999),  the  Commission  directed  that  a 
technical  conference  be  held  to  address 
issues  raised  by  the  filing. 
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Take  notice  that  the  technical 
conference  will  be  held  on  Wednesday, 
May  12, 1999,  at  10:00  a.m.,  in  a  room 
to  be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426. 

All  interested  parties  and  staff  are 
permitted  to  attend. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  99-9652  Filed  4-16-99;  8:45  am] 
BILUNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-287-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Application 

April  13.  1999. 

Take  notice  that  on  April  5, 1999, 
pursuant  to  Sections  7{b)  and  7(c)  of  the 
Natural  Gas  Act  (NGA),  Texas  Gas 
Transmission  Corporation  {Texas  Gas), 
P.O.  Box  20008,  Owensboro,  Kentucky 
42304,  filed  in  Docket  No.  CP99-287- 
000  on  Abbreviated  Application  for  a 
Certificate  of  Public  Convenience  and 
Necessity  and  Request  for  Abandonment 
Authorization  (Application).  Texas  Gas 
seeks  authority  to  construct,  own,  and 
operate  a  13  mile  pipeline  loop  of  its 
existing  Slaughters-Montezuma  Line 
and  to  abandon  by  retirement  its  White 
River  Storage  Field.  Texas  Gas' 
proposals  are  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
application  may  be  viewed  on  the  web 
at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 

Texas  Gas  proposes  to  abandon  by 
retirement  its  White  River  Storage  Field 
due  to  problems  with  the  field's 
reliability,  due  in  large  part  to  the  recent 
failures  of  gas  treatment  equipment  at 
the  field.  Texas  Gas  says  that  the 
significance  and  need  for  the  storage 
facility  has  lessened  over  the  past  few 
winters  due  to  the  increase  in 
operational  efficiencies  of  its  other 
storage  fields.  Texas  Gas  says  that  the 
delivery  capabilities  associated  with  the 
White  River  Storage  Field  can  be  more 
efficiently  performed  by  the  addition  of 
13  mile  pipeline  loop  of  its  existing 
Slaughters-Montezuma  Line  as 
described  below.  The  abandonment  of 
the  White  River  Storage  Field  would 
include  the  plugging  of  wells,  the 
abandonment  in  place  of  underground 
pipeline  and  the  removal  of  above- 
ground  facilities  at  an  estimated  cost  of 


$500,000,  an  amount  which  is 
significantly  lower  than  the  capital  cost 
that  would  be  necessary  to  upgrade  the 
facility's  gas  treatment  equipment  to 
optimal  conditions. 

Texas  Gas  proposes  to  install,  own, 
and  operate  about  13  miles  of  12-inch 
pipeline  loop  of  a  portion  of  its  existing 
Slaughters-Montezuma  system.  The 
loop  will  assist  in  replacing  the  peaking 
capability  formerly  supplied  by  the 
White  River  Storage  Field  and  provide 
both  system  security  and  elimination  of 
a  current  bottleneck  on  this  segment  of 
the  pipeline.  The  estimated  cost 
associated  with  the  installation  of  the 
pipeline  loop  is  $4,730,000  and  will  be 
paid  for  ft'om  funds  on  hand. 

Texas  Gas  says  that  the  net  effect  of 
the  two  proposals  will  allow  an 
incremental  increase  of  1.1  MMCF/D 
delivery  to  the  northern  end  of  the 
Slaughters-Montezuma  system  and  will 
be  of  no  adverse  effect  to  Texas  Gas's 
firm  service  commitments  (seasonal  or 
peak  requirements)  or  system 
operations. 

Any  person  desiring  to  be  heard  or 
making  any  protest  with  reference  to 
said  application  should  on  or  before 
May  3, 1999,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
person  to  whom  the  protests  are 
directed.  * 

Any  person  wishing  to  become  a  part 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  A  person 
obtaining  intervenor  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  docimients 
issued  by  the  Commission,  filed  by  the 
applicant,  or  filed  by  all  other 
intervenors.  An  intervenor  can  file  for 
rehearing  of  any  Commission  order  and 
can  petition  for  court  review  of  any  such 
order.  However,  an  intervenor  must 
serve  copies  of  comments  or  any  other 
filing  it  makes  with  the  Commission  to 
every  other  intervenor  in  the 
proceeding,  as  well  as  filing  an  original 
and  14  copies  with  the  Commission. 


A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  these 
applications  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Gas  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-9645  Filed  4-15-99;  8:45  am] 

BlUmG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docl(et  No.  CP99-291-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Application 

April  13, 1999. 

Take  notice  that  on  April  7, 1999, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
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No.  CP99-291-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  certain  facilities  located 
Offshore  Louisiana  by  sale  to  Union  Oil 
Company  of  California  (Unocal),  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online.rims.htm  (call 
202-208-2222  for  assistance). 

Specifically,  Transco  states  that  it 
seeks  authorization  to  abandon  by  sale 
to  Unocal  the  following  facilities:  (1) 
1.012  miles  6-inch  Purchase  Lateral, 
Pan-American  and  Unocal's  platform  in 
Vermilion  Block  35,  Offshore  Louisiana; 
(2)  0.451  mile  4-inch  lateral,  Union 
Platform  #3  to  Platform  #1  in  Vermilion 
Block  35,  Offshore  Louisiana;  and  (3)  a 
600  HP  skid  mounted  compressor  unit, 
Unocal  Platform  B  in  Vermilion  Block 
67,  Offshore  Louisiana.  The  facilities  are 
collectively  referred  to  as  the  Vermilion 
35  and  67  Facilities.  Transco  states  that 
these  faculties  are  currently  included  in 
its  spindown  proceeding  on  file  with 
the  Commission  in  Docket  No.  CP96- 
206-000  and  upon  approval  of  this 
abandonment  by  sale,  Transco  will 
remove  these  facilities  irom  the 
spindown  proceeding. 

Transco  states  that  the  abandonment 
of  the  Vermilion  35  and  67  Facilities 
will  be  by  sale  to  Unocal,  and  no 
removal  of  any  of  the  facilities  will  be 
required.  Transco  states  that  the 
purchase  price  for  the  Vermilion  35  and 
67  Facilities  at  the  closing  will  be  $1.00 
and  other  good  and  valuable 
consideration,  and  that  the  estimated 
net  book  value  of  the  Vermilion  35  and 
67  Facilities  as  of  March  31, 1999  was 
$28,978.  In  addition.  Transco  states  that 
the  requested  abandonment  will  have 
no  impact  on  the  daily  design  capacity 
of  or  operating  conditions  on  its  system, 
and  no  service  to  any  of  Transco's 
customers  will  be  impacted  by  the 
abandonment  of  these  facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  4, 
1999,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington.  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 


participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  inter,^ene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natiural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  |r., 
Acting  Secretary. 

(FR  Doc.  99-9646  Filed  4-16-99;  8:45  am] 
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DEPAFTTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG99-91-000,  et  al.] 

EGENOR  S.A.,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

April  12,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  EGENOR  S.A. 

[Docket  No.  EG99-91-O001 

Take  notice  that  on  April  7, 1999, 
EGENOR  S.A.  filed  with  the  Federal 
Energy  Regulatory  Commission  a 
request  pursuant  to  Section  365.5  of  the 
Commission's  regulations  to  amend  its 
March  10, 1999  application  for 
determination  of  exempt  wholesale 
generator  status  . 

The  requested  amendments  set  out 
certain  modifications  to  the  planned 
business  activities  described  in 
EGENOR  S.A.'s  March  10, 1999 
application. 

Comment  date:  May  3, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


2.  Western  Massachusetts  Electric 
Company 

[Docket  Nos.  ER92-6 7-008  and  ER93-219- 
005) 

Take  notice  that  on  April  7, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  refund 
reports  and  revised  ClAC  charges  in 
compliance  with  the  Commission's 
orders  in  Western  Massachusetts 
Electric  Company,  Opinion  No.  409.  77 
FERC  H  61.268.  (1996).  rehearing  denied 
81  FERC  1  61.152  (1997)  and  Western 
Massachusetts  Electric  Company  63 
FERC  1  61,222,  (1993),  rehearing  denied 
66  FERC  ^  61.167  (1994). 

Comment  date:  April  27. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Minnesota  Power,  Inc. 

[Docket  No.  ER99-2405-O001 

Take  notice  that  on  April  7, 1999  the 
above-referenced  public  utility  filed 
their  quarterly  transaction  report  for  the 
for  the  first  quarter  of  1999. 

Comment  date:  April  27, 1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER99-2406-0001 

Take  notice  that  on  April  7. 1999. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
electric  service  agreements  under  its 
Market  Rate  Sales  Tariff  (FERC  Electric 
Tariff.  Original  Volume  No.  8)  and  its 
Coordination  Sales  Tariff  (FERC  Electric 
Tariff,  Original  Volume  No.  2)  with 
TransAlta  Energy  Marketing  (U.S.)  Inc. 
Wisconsin  Electric  respectfully  requests 
an  effective  date  of  April  6,  1999  to 
allow  for  economic  transactions. 

Copies  of  the  filing  have  been  served 
on  TransAlta  Energy  Marketing  (U.S.) 
Inc.,  the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  April  27. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER99-2407-0001 

Take  notice  that  on  April  7, 1999,  the 
California  Independent  System  Operator 
Corporation  (ISO)  tendered  for  filing  a 
proposed  amendment  (Amendment  No. 
15)  to  the  ISO  Tariff.  Amendment  No. 
15  implements  portions  of  a  Settlement 
filed  on  April  2. 1999.  in  Docket  Nos. 
ER98-441-000.  ER98-495-000.  ER98- 
496-000.  et.  al. 

I'he  ISO  states  that  this  filing  has  been 
served  upon  the  Public  Utilities 
Commission  of  California,  the  California 
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Energy  Commission,  the  California 
Electricity  Oversight  Board,  and  all 
parties  with  effective  Scheduling 
Coordinator  Service  Agreements  under 
the  ISO  Tariff. 

Comment  date:  April  27,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  England  Power  Pool 

[Docket  No.  ER99-2408-0001 

Take  notice  that  on  April  7, 1999,  the 
New  England  Power  Pool  Executive 
Committee  filed  for  acceptance  a 
signature  page  to  the  New  England 
Power  Pool  (NEPOOL)  Agreement  dated 
September  1. 1971,  as  amended  and 
signed  by  PP&L  EnergyPlus  Co.  (PP&L). 
The  NEPOOL  Agreement  has  been 
designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
the  Commission's  acceptance  of  PP&L's 
signature  page  would  permit  NEPOOL 
to  expand  its  membership  to  include 
PP&L.  NEPOOL  further  states  that  the 
filed  signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  PP&L  a  member  in 
NEPOOL. 

NEPOOL  requests  an  effective  date  of 
May  1. 1999,  for  commencement  of 
participation  in  NEPOOL  by  PP&L. 

Comment  date:  April  27,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Western  Resources,  Inc. 

[Docket  No.  ER99-2409-0001 

Take  notice  that  on  April  7, 1999, 
Western  Resources,  Inc.  (Western 
Resources)  tendered  for  filing  two  Long- 
Term  Firm  Point-To-Point  Transmission 
Service  Agreements  between  Western 
Resources  and  Western  Resources 
Generation  Services.  Western  Resources 
states  that  the  purpose  of  the  agreements 
is  to  permit  non-discriminatory  access 
to  the  transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Conunission. 

The  agreements  are  proposed  to 
become  effective  April  1, 1999. 

Copies  of  the  filing  were  served  upon 
the  Kansas  Corporation  Commission. 

Comment  date:  April  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  States  Power  Company 
(Minnesota  Company);  Northern  States 
Power  Company  (Wisconsin  Company) 

[Docket  No.  ER99-241O-000] 

Take  notice  that  on  April  7, 1999, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 


known  as  NSP)  tendered  for  filing  a 
Short-Term  Market-Based  Electric 
Service  Agreement  between  NSP  and 
Associated  Electric  Cooperative,  Inc. 
(Customer). 

NSP  requests  that  this  Short-Term 
Market-Based  Electric  Service 
Agreement  be  made  effective  on  March 
15, 1999. 

Comment  date:  April  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  States  Power  Company 
(Minnesota  Company);  Northern  States 
Power  Company  (Wisconsin  Company) 

(Docket  No.  ER99-2411-OO0I 

Take  notice  that  on  April  7,  1999, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
known  as  NSP)  tendered  for  filing  an 
Electric  Service  Agreement  between 
NSP  and  Associated  Electric 
Cooperative  (Customer).  This  Electric 
Service  Agreement  is  an  enabling 
agreement  under  which  NSP  may 
provide  to  Customer  the  electric 
services  identified  in  NSP  Operating 
Companies  Electric  Services  Tariff 
original  Voliune  No.  4. 

NSP  requests  that  this  Electric  Service 
Agreement  be  made  effective  on  March 
15, 1999. 

Comment  date:  April  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northeast  Utilities  Service  Company 

(Docket  No.  ER99-24 12-000) 

Take  notice  that  on  April  7, 1999, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  to  provide  Non-Firm  Point- 
To-Point  Transmission  Service  to  FPL 
Energy  Power  Marketing,  Inc.  under  the 
NU  System  Companies'  Open  Access 
Transmission  Service  Tariff  No.  9. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  FPL  Energy  Power 
Marketing,  Inc. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  May  1, 
1999. 

Comment  date:  April  17. 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northeast  Utilities  Service  Company 

[Docket  No.  ER99-24 1 3-000] 

Take  notice  that  on  April  7. 1999, 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing,  a  Service 
Agreement  to  provide  Firm  Point-To- 
Point  Transmission  Service  to  FPL 
Energy  Power  Marketing.  Inc.  imder  the 
NU  System  Companies'  Open  Access 
Transmission  Service  Tariff  No.  9. 


NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  FPL  Energy  Power 
Marketing.  Inc. 

NUSCO  requests  that  the  Service. 
Agreement  become  effective  May  1. 
1999. 


Comment  date:  April  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER99-24 14-000] 

Take  notice  that  on  April  7, 1999, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  a 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  with 
DukeSolutions,  Inc.  under  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  14, 1997.  Under 
the  tendered  Service  Agreement, 
Virginia  Power  will  provide  firm  point- 
to-point  service  to  the  Transmission 
Customer  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  April  7, 1999,  the  date  of  filing 
of  the  Service  Agreement. 

Copies  of  the  filing  were  served  upon 
DukeSolutions,  Inc.,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Conmiission. 

Comment  date:  April  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER99-2415-000] 

Take  notice  that  on  April  7, 1999, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  with 
DukeSolutions,  Inc.  under  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  14, 1997.  Under 
the  tendered  Service  Agreement, 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  the 
Transmission  Customer  under  the  rates, 
terms  and  conditions  of  the  Open 
Access  Transmission  Tariff. 

Virginia  Power  requests  an  effective 
date  of  April  7, 1999,  the  date  of  filing 
the  Service  Agreement. 

Copies  of  the  filing  were  served  upon 
DukeSolutions,  Inc.,  the  Virginia  State 
Corporation  Commission  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  April  27, 1999,  in 
accordance  with  Standard  Paragraph  E  . 
at  the  end  of  this  notice. 
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14.  El  Paso  Electric  Company 

(Docket  No.  ER9»-2416-000l 

Take  notice  that  on  April  7, 1999,  El 
Paso  Electric  Company  (EPE)  submitted 
for  filing  a  market-based  Market  Rate 
Tariff  No.  1  to  permit  EPE  to  engage  in 
wholesale  power  sales  of  energy  and 
capacity  at  market-determined  prices  in 
the  Four  Comers,  Palo  Verde  and 
Southwestern  Public  Service  Company 
markets  and  all  markets  interconnected 
directly  or  indirectly  with  those  markets 
outside  of  the  Southern  New  Mexico 
market. 

Comment  date:  April  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Cleco  Corporation 

(Docket  No.  ER99-24 17-000] 
Take  notice  that  on  April  7, 1999, 

Cleco  Corporation,  (Cleco)  tendered  for 

filing  a  service  agreement  under  which 

Cleco  will  make  market  based  power 

sales  under  its  MR-1  tariff  with  ONEOK 

Power  Marketing. 
Cleco  states  that  a  copy  of  the  filing 

has  been  served  on  ONEOK  Power 

Marketing. 
Comment  date:  April  27, 1999,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

16.  Public  Service  Electric  and  Gas 
Company,  PECO  Energy  Company, 
Atlantic  City  Electric  Company, 
Delmarva  Power  &  Light  Ciiampany, 
PP&L,  Inc.,  Baltimore  Gas  and  Electric 
Company,  Jersey  Central  Power  &  Light, 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company,  Potomac  Electric  Power 
Company,  and  UGI  Utilities,  Inc. 

(Docket  No.  ER99-2419-O00] 

Take  notice  that  on  April  7. 1999, 
PECO  Energy  Company,  Metropolitan 
Edison  Company  and  Public  Service 
Electric  and  Gas  Company  filed 
amendments  to  the  Extra  High  Voltage 
Transmission  System  Agreement,  the 
Transmission  Enhancement  Facilities 
Agreement,  the  Susquehanna-Eastem 
500  kV  Transmission  System  Agreement 
and  the  Lower  Delaware  Valley 
Transmission  System  Agreement  on 
behalf  of  the  parties  to  those 
Agreements. 

Comment  date:  April  27, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  shoiUd  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 


and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  {18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergera 
Secretary 
(FR  Doc.  99-9682  Filed  4-16-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaelon 

Notice  of  Application  Tendered  for 
Filing  With  ttie  Commission  and 
Soliciting  Additional  Study  Requests 

April  13,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Tjrpe  of  Application:  New  Major 
License. 

b.  Project  No.:  2566-010. 

c.  Date  Filed:  March  30, 1999. 

d.  Applicant:  Consumers  Energy 
Company. 

e.  Name  of  Project:  Webber 
Hydroelectric  Project. 

f.  Location:  On  the  Guard  River,  in 
Lyons  and  Portland  Townships,  near  the 
City  of  Portland,  Ionia  County, 
Michigan.  The  project  would  not  utilize 
federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  David  Battige, 
Consumers  Energy  Company,  Hydro 
Operations,  330  Chestnut  Street, 
Cadillac,  MI  49601,  (616)  779-5506. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Dean,  E-mail  address, 
thomas.dean@ferc.fed.us,  or  telephone 
(202)  219-2778. 

j.  Deadline  for  filing  additional  study 
requests:  May  31, 1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Conmiission,  888  First 
Street,  NE,  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 


filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  afiect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  dociiment  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  a  32-foot-high,  1.200-foot 
long  dam  comprising:  (a)  a  157-foot-long 
concrete  powerhouse  section,  (b)  a  313- 
foot-long  concrete  spillway  with  10 
taintor  gates  and  one  hydraulic  flap 
gate,  and  (c)  two  earth  embankment 
sections  having  a  combined  total  length 
of  730  feet;  (2)  a  7-mile-Iong  reservoir 
having  a  660-acre  surface  area  at  a 
normal  pool  elevation  of  684.4.  feet 
USGS;  (3)  a  powerhouse  containing  two 
generating  units  with  a  total  installed 
capacity  of  3,250  kW;  and  (4)  other 
appurtenances. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE,  Room 
2A,  Washington,  DC  20246,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

n.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  as  required  by 
section  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Coimcil  on  Historic 
Preservation,  36  CFR  800.4. 

o.  Under  §  4.32(b)(7)  of  the 
Commission's  regulations  (18  CFR 
4.32(b)(7)),  if  any  resource  agency, 
Indian  Tribe,  or  person  believes  that  the 
applicant  should  conduct  an  additional 
scientific  study  to  form  an  adequate 
factual  basis  for  a  complete  analysis  of 
the  application  on  its  merits,  they  must 
file  a  request  for  the  study  with  the 
Commission,  not  later  than  60  days  after 
the  date  the  application  is  filed,  and 
must  serve  a  copy  of  the  request  on  the 
applicant. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-9647  Filed  4-16-99:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  an  Application 
for  a  New  License 

April  13. 1999. 

a.  Type  of  filing:  Notice  Of  Intent  To 
File  An  Application  For  A  New  License. 

b.  Project  No.:  2720. 

c.  Date  Filed:  March  19, 1999. 

d.  Submitted  By:  City  of  Norway- 
current  licensee. 

e.  Name  of  Project:  Sturgeon  Falls 
Project. 

f.  Location:  On  the  Menominee  River, 
in  Dickinson  County,  Michigan,  and 
Marinette  County,  Wisconsin. 

g.  Filed  Pursuant  To:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  City  of  Norway, 
Mark  Isackson,  City  Manager,  City  Hall, 
915  Main  Street,  Norway,  MI  49870, 
(906) 563-9961. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Patti 
Leppert-Slack,  E-mail 
patricia.leppertslack@ferc.fed.us,  or 
telephone  (202)  219-2767. 

j.  Effective  Date  Of  current  License: 
August  1,1953. 

k.  Expiration  Date  Of  current  License: 
July  31,  2004. 

1.  The  existing  project  consists  of:  (l) 
A  300-foot-long  overflow  spillway  with 
44-inch-high  flashboards;  (2)  a  reservoir 
with  an  estimated  surface  area  of  400 
acres  and  a  normal  pool  elevation  of 
830.1  feet;  (3)  a  concrete  headworks 
structure,  located  200  feet  upstream  of 
the  dam,  which  controls  inflow  to  the 
powerhouse  with  seven  10-foot- wide  by 
11-foot-high  gates;  (4)  a  300-foot-long  by 
60-foot-wide  and  12-foot  deep  canal 
section;  (5)  a  powerhouse  containing 
four  generating  units  for  a  total  installed 
capacity  of  5,136  kilowatts;  (6)  a 
tailrace;  (7)  a  300-foot-long  transmission 
^  line;  and  (8)  appurtenant  facilities. 

m.  Each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  July  31,  2002. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-9648  Filed  4-1&-99;  8:45  am] 

BILUNG  COOE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  An  Application 
for  a  New  License 

April  13, 1999. 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

b.  Proyect  No.;  2984. 

c.  Date  Filed:  March  30, 1999. 

d.  Submitted  By:  S.D.  Warren 
Company-current  licensee. 

e.  Name  of  Project:  Eel  Weir  Project. 

f.  Location:  On  the  Presumpscot  River 
and  Sebago  Lake,  in  Ciunberland 
County,  Maine. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act. 

h.  Licensee  Contact:  S.D.  Warren 
Company,  89  Ciunberland  Street,  P.O. 
Box  5000,  Westbrook,  ME  04098-1597, 
Thomas  P.  Howard,  (207)  856-4000. 
i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Tom 
Dean,  E-mail  address, 
thomas.dean@ferc.fed.us,  or  telephone 
(202) 219-2778. 

j.  Effective  date  of  current  license: 
April  1, 1962. 

k.  Expiration  date  of  current  license: 
March  31,  2004. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  a  115-foot-long,  23-foot- 
high  stone  masonry  spillway  dam;  (2)  a 
150-foot-long,  10-foot-high  east 
abutment;  (3)  a  90-foot-long,  5-foot-high 
west  abutment;  (4)  five  6. 5-foot-high  by 
4.75-foot-wide  discharge  gates;  (5)  four 
8.8-foot-high  by  7-foot-wide  canal  intake 
gates;  (6)  the  12-mile-long  Sebago  Lake 
at  elevation  266.65  msl;  (7)  a  4,826-foot- 
long,  15-foot-deep  earthen  power  canal; 
(8)  a  powerhouse  containing  three 
generating  units  with  a  total  installed 
capacity  of  1,800  kW;  (9)  a  3.5-nule- 
long,  11-kV  transmission  line;  and  (10) 
other  appurtenances. 

m.  Each  application  for  a  new  license 
and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  March  31,  2002. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  99-9649  Filed  4-16-99;  8:45  am) 
BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
intervene  and  Protests 

April  13. 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11691-000. 

c.  Date  Filed:  March  5, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Gainesville  L  &  D. 

f.  Location:  On  the  Tombigbee  River 
in  Greene  County,  Alabama,  utilizing 
federal  lands  administered  by  the  U.S. 
Army  Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
OH  44301,  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Charles  T.  Raabe,  E-mail  address, 
Charles.Raabe@ferc.fed.us,  or  telephone 
(202)  219-2811. 

j.  Deadline  Date:  60  days  firom  the 
issuance  date  of  this  notice. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Gainesville  Lock  and  Dam  and  would 
consist  of:  (1)  Seven  new  50-foot-long, 
96-inch-diameter  steel  penstocks;  (2)  a 
new  300-foot-long,  50-foot-wide,  40- 
foot-high  powerhouse  containing  seven 
generating  units  with  a  total  installed 
capacity  of  23,200-kW;  (3)  a  new 
exhaust  apron;  (4)  a  new  600-foot-long, 
14.7-kV  transmission  line;  and  (5) 
appurtenant  facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  102  GWh 
and  that  the  cost  of  the  studies  to  be 
performed  under  the  terms  of  the  permit 
would  be  $2,800,000.  Project  energy 
would  be  sold  to  utility  companies, 
corporations,  mimicipalities, 
aggregators,  or  similar  entities. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
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is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preUminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
conmient  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  nimiber 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
woidd  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  enviroimiental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to' 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 


comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION" 
"PROTEST".  'MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nimiber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  direcUy 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
(FR  Doc.  99-9650  Filed  4-16-99;  8:45  am) 

BILUNQ  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  IMIotions  To 
Intervene  and  Protests 

April  13.  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No. :  P-1 1693-000 

c.  Date  Filed:  March  5, 1999. 

d.  NfliTje  of  Project:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Barren  River  Lake 
Dam. 

f.  Location:  On  the  Barren  River  near 
the  towns  of  Austin,  Scottsville,  and 
Glasgow,  Barren  Coimty,  Kentucky, 
utilizing  federal  land  administered  by 
the  U.S.  Army  Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
OH  44301  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Charles  T.  Raabe.  E-mail  address, 
Charles. Raabe@ferc.fed.us,  or  telephone 
(202)219-2811. 

j.  Deadline  Date:  60  days  irom  the 
issuance  date  of  this  notice. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Barren  River  Lake  Dam  and  would 
consist  of:  (1)  two  new  50-foot-long,  48- 
inch-diameter  steel  penstocks;  (2)  a  new 
60-foot-long,  40-foot-wide,  30-foot-high 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
3.900-kW;  (3)  a  new  exhaust  apron;  (4) 
a  new  500-foot-long,  14.7-kV 
transmission  line;  and  (5)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  24  GWh 
and  that  the  cost  of  the  studies  to  be 
performed  under  the  terms  of  the  permit 
would  be  $1,000,000.  Project  energy 
would  be  sold  to  utility  companies, 
corporations,  municipalities, 
aggregators,  or  similar  entities. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE. 
Washington,  DC  20426,  or  by  calling 
(202)  20ft-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
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www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO.  B.  C,  and  D2. 

A5.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 


B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protests,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Pracftce  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  or  other 
conmients  filed,  but  only  those  who  file 
a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules  may 
become  a  party  to  the  proceeding.  Any 
comments,  protests,  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  comment  date  for  the 
particidar  application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Conmiission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 
[FR  Doc  99-9651  Filed  4-16-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  and  Protests 

April  13, 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Filing:  Preliminary  Permit. 

b.  Project  No.:  P-1 1700-000. 

c.  Date  Filed:  March  15, 1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  New  Savannah 
Bluff  L&D. 

f.  Location:  On  the  Savannah  River 
near  the  town  of  Augusta,  Richmond 
County.  Georgia,  utilizing  federal  lands 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  79l(a)-825{r). 

h.  Applicant  Contact:  Mr.  Ronald  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron. 
OH  44301  (330)  535-7115. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Charles  T.  Raabe,  E-Mail  address, 
Charles.Raabe@ferc.fed.us.  or  telephone 
(202)219-2811. 

j.  Deadline  Date:  60  days  from  the 
issuance  date  of  this  notice. 

k.  Competing  Application:  Project  No. 
11655-000;  Date  filed:  January  4. 1999; 
Due  Date:  April  12, 1999. 

1.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  New 
Savannah  bluff  Lock  and  Dam  and 
would  consist  of:  (1)  three  new  50-foot- 
long,  36-inch-diameter  steel  penstocks; 
(2)  a  new  60-foot-long,  40-foot-wide,  25- 
foot-high  powerhouse  containing  three 
generating  units  with  a  total  installed 
capacity  of  3,600-kW;  (3)  a  new  exhaust 
apron;  (4)  a  new  500- foot-long,  14.7-kV 
transmission  line;  and  (5)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  22  GWh 
and  that  the  cost  of  the  studies  to  be 
performed  under  the  terms  of  the  permit 
would  be  $1,000,000.  Project  energy 
would  be  sold  to  utility  companies, 
corporations,  municipalities, 
aggregators,  or  similar  entities. 

m.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE, 
Washington,  D.C.  20426,  or  by  calling 
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(202)  208-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  AlO, 
B,C,  andD2. 

A8.  Preliminary  Permit — Public 
notice  of  the  filing  of  the  initial 
preliminary  permit  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
preliminary  permit  applications  or 
notices  of  intent.  Any  competing 
preliminary  permit  or  development 
application  or  notice  of  intent  to  file  a 
competing  preliminary  permit  or 
development  application  must  be  filed 
in  response  to  and  in  compliance  with 
the  public  notice  of  the  initial 
preliminary  permit  application.  No 
competing  applications  or  notices  of 
intent  to  file  competing  applications 
may  be  filed  in  response  to  this  notice. 
A  competing  license  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTESTS",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 


application  to  which  the  filing  refers. 
Any  of  the  above-name  documents  must 
be  filed  by  providing  the  original  and 
the  number  of  copies  provided  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  An  additional  copy  must  be  sent 
to  Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
firom  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  99-9681  Filed  4-11-99;  8:45  am) 

BIUJNO  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6327-8] 

Agency  Infonnation  Collection 
Activities 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  two  continuing  Information 
Collection  Requests  (ICR)  to  the  Office 
of  Management  and  Budget  (0MB). 
Before  submitting  the  ICRs  to  OMB  for 
review  and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
information  collections  as  described  at 
the  beginning  of  SUPPLEMENTARY 
INFORMATION. 

DATES:  Comments  must  be  submitted  on 
or  before  Jime  18, 1999. 
ADDRESSES:  Office  of  Air  and  Radiation, 
Atmospheric  Pollution  Prevention 
Division,  Mail  Code:  6202-J,  401  M  St., 
SW,  Washington,  DC  20460.  A  hard 
copy  of  an  ICR  may  be  obtained  without 
charge  by  calling  the  identified 
information  contact  individual  for  each 


ICR  in  Section  B  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
specific  information  on  the  individual 
ICRs  see  Section  B  of  the 
SUPPLEMENTARY  INFORMATKm. 
SUPPLEMENTARY  INFORMATION: 

For  AU  ICRs 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are 
displayed  in  40  CFR  part  9. 

"The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Burden  means  \he  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

A.  List  of  ICRs  Planned  To  Be  Submitted 

In  compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.], 
this  notice  annoimces  that  EPA  is 
plaiming  to  submit  the  following  two 
continuing  Information  Collection 
Requests  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 

(1)  Title:  Reporting  and  Record 
Keeping  Requirements  under  EPA's 
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Green  Light  Program.  ICR  #1614.01. 
0MB  #2060-0255,  expires  April  30. 

1999. 

(2)  Title:  Information  Collection 
Activities  Associated  with  EPA's  Energy 
Star  Buildings  Program.  ICR  #1772.01. 
0MB  #2060-0347.  expires  April  30. 
1999. 

B.  Contact  Individuals  for  ICRs 

(1)  Title:  Reporting  and  Record 
Keeping  Requirements  under  EPA's 
Green  Light  Program;  Contact:  Denessa 
Moses  at  EPA.  (202)  564-9789.  FAX 
number  (202)  565-2083;  Internet 
address:  moses.denessa@epa.gov.  (0MB 
#2060-0255,  ICR  #1614.01.  expires 
April  30. 1999.) 

(2)  Title:  Information  Collection 
Activities  Associated  with  EPA's  Energy 
Star  Buildings  Program;  Contact: 
Denessa  Moses  at  EPA.  (202)  564-9789. 
FAX  number  (202)  565-2083;  Internet 
address:  moses.denessa@epa.gov.  (OMB 
#2060-0347.  ICR  #1772.01.  expires 
April  30. 1999.) 

C.  Individual  ICRs 

(1)  Title:  Reporting  and  Record 
Keeping  Requirements  under  EPA's 
Green  Light  Program.  ICR  #1614.01. 
OMB  #2060-0255.  expires  April  30. 

1999. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  the 
participants  in  the  EPA  Green  Lights 
Program. 

j^stract:  Green  Lights  is  a  voluntary 
EPA  program  that  encourages 
corporations,  state  and  local 
governments,  colleges  and  universities, 
and  other  organizations  to  adopt  energy 
efficient  lighting  as  a  profitable  mean  of 
preventing  pollution  and  improving 
lighting  quality.  The  program  consists  of 
three  types  of  participants:  partners, 
allies,  and  endorsers.  Green  Lights 
partners  agree  survey  and  upgrade 
lighting  fixtures,  if  profitable.  Allies 
work  with  EPA  to  increase  awareness  of 
energy-efficient  lighting  and  provide 
information  on  products  and  services. 
Allies  also  agree  to  survey  and  upgrade 
their  lighting.  Endorsers  agree  to 
encourage  their  members  to  promote  the 
Green  Lights  goal  of  using  lighting  in 
the  most  energy-efficient  manner 
possible. 

Partners  and  allies  in  the  Green  Lights 
program  sign  a  Memorandum  of 
Understanding  (MOU)  that  outlines  the 
responsibilities  of  both  the  Green  Lights 
participant  and  EPA.  The  MOU  commits 
a  Green  Lights  participant  to  survey  all 
of  its  U.S.  facilities  and  consider  a  full 
set  of  lighting  options  that  maximize 
energy  savings  while  being  profitable 
and  not  compromising  lighting  quality. 
The  participants  agrees  to  complete 


lighting  upgrades  within  five  years  of 
signing  the  MOU  in  90%  of  the  square 
footage  of  its  facilities  that  meet  these 
criteria.  Upon  completion  of  a  lighting 
upgrade,  partners  and  allies  must 
complete  and  submit  to  EPA  an 
implementation  report  that  documents 
energy-efficient  improvements  and  cost 
savings. 

EPA  needs  to  collect  information  to 
evaluate  a  participant's  progress  and 
performance,  and  overall  program 
results  including  energy  savings  and 
pollution  prevented.  The  information 
provided  also  allows  EPA  to  identify  the 
fixtiire  types,  lighting  controls, 
maintenance  methods,  and 
implementation  methods  most 
commonly  utilized,  and  to  provide 
technical  and  other  assistance  to 
participants  in  completing  their  planned 
upgrades.  By  agreeing  to  participate  in 
the  Green  Lights  program,  the 
participant  agrees  to  complete  and 
submit  this  information  upon 
completion  of  a  project.  However, 
because  Green  Lights  is  a  voluntary 
program,  responses  to  the  collection  of 
this  information  are  voluntary. 

Burden  Statement:  The  estimated 
annual  burden  to  the  respondent  for  this 
collection  of  information  will  vary, 
depending  upon  the  type  of  participant 
and  the  length  of  time  the  respondent 
has  participated  in  the  program.  With 
this  in  mind,  it  is  estimated  that  the 
annual  buurden  for  respondents  is 
approximately  107,997  hours  with  an 
annual  cost  of  approximately 
$5,977,935.  The  average  annual 
respondent  burden  is  estimated  at 
approximately  40  hours  and  the  average 
number  of  participants  is  approximately 
2,700.  The  frequency  of  response  is 
estimated  to  be  once  per  year. 

(2)  Title:  Information  Collection 
Activities  Associated  with  EPA's  Energy 
Star  Buildings  Program,  ICR  #1772.01, 
OMB  #2060-0347,  expires  April  30, 
1999. 

Affected  Entities:  Entities  affected  by 
this  action  will  be  those  that  agree  to 
participate  in  EPA's  Energy  Star 
Buildings  Program,  which  is  a  voluntary 
program  for  increasing  the  energy 
efficiency  of  existing  commercial  and 
industrial  buildings. 

Abstract:  EPA's  Energy  Star  Buildings 
Program  is  a  voluntary,  non-regulatory 
program  for  increasing  the  energy 
efficiency  of  existing  commercial  and 
industrial  buildings.  The  program 
encourages  corporations,  state  and  local 
governments,  and  other  organizations  to 
participate  in  a  partnership  with  EPA  to 
make  cost-effective  energy-efficiency 
improvements  in  their  buildings.  In 
return,  EPA  provides  technical  support 
to  help  program  participants  apply 


proven  technologies  to  achieve 
maximmn  efficiency  at  the  lowest  cost. 
EPA  also  publicly  recognizes 
participants  for  their  efforts  and 
publicizes  participant  achievements. 
The  overall  goal  of  the  program  is  to 
reduce  utility-generated  emissions  by 
reducing  the  energy  consumed  in 
commercial  and  industrial  buildings. 

Participation  in  the  program  is 
initiated  by  completing  and  signing  an 
Energy  Star  Buildings  Memorandum  of 
Understanding  (MOU).  The  MOU 
outlines  the  responsibilities  of  the 
participant  and  EPA,  and  is  used  to 
establish  participation  in  the  program 
and  agreement  to  the  terms  of 
participation.  Through  the  MOU,  EPA 
obtains  general  information  on  the  new 
participant  such  as  contact  information 
for  the  energy  director  and 
communications  director  and  building 
information  including  the  size  and  type 
of  building. 

As  a  condition  of  program 
participation,  partners  agree  to  complete 
and  submit  to  EPA  an  annual  facility 
report  on  each  building  imdergoing 
energy  efficiency  improvements.  On  the 
aimual  reports,  partners  provide 
information  such  as  stage  of  project 
completion,  project  cost,  historical  and 
current  energy  use  and  cost  data,  and 
ancillary  information  such  as  building 
name,  location,  and  size.  EPA  reviews 
the  annual  facility  reports  to  track 
project  implementation  efforts  and  to 
obtain  data  on  the  costs  and  benefits  of 
the  energy  efficiency  improvements 
being  made.  This  information  is  used  to 
calculate  the  amount  of  utility-generated 
emissions  prevented,  evaluate  program 
effectiveness,  and  publicize  partner 
achievements  and  program  results.  By 
agreeing  to  participate  in  the  Energy 
Star  Buildings  Program,  the  participant 
agrees  to  complete  and  submit  this 
information  annually.  However,  because 
Energy  Star  Buildings  is  a  voluntary 
program,  responses  to  the  collection  of 
this  information  are  voluntary. 

EPA  will  also  collect  additional, 
project-specific  technical  information 
from  some  partners  concerning  the 
energy-efficiency  improvements  made. 
This  collection  will  include  information 
such  as  building  age  and  construction, 
utility  and  fuel  rates,  financial  and 
economic  criteria  used  to  evaluate  and 
select  investment  opportimities,  types 
and  sources  of  project  financing,  project 
and  equipment  costs  and  rates  of  return, 
and  technical  details  concerning  the 
building's  lighting,  heating,  ventilating, 
and  air  conditioning  equipment  and 
systems.  EPA  will  use  this  information 
to  evaluate  and  refine  its  technical 
strategies  and  implementation  support 
tools. 
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Burden  Statement:  EPA  estimates  an 
average  annual  respondent  burden  of 
4,362  hours  for  the  information 
collection  activities  associated  with  the 
Energy  Star  Buildings  program.  The 
total  bwden  is  comprised  of  the 
following  information  collections: 

(i)  MOU:  EPA  estimates  that,  on 
average,  191  new  partners  will  join  the 
Energy  Star  Buildings  program  each 
year  by  completing  and  submitting  an 
MOU.  The  total  annual  respondent 
burden  for  the  MOU  is  1,385  hours,  or 
7. 25  hours  per  MOU.  The  frequency  of 
collection  will  be  one  time  per 
respondent. 

(ii)  Annual  Facility  Report:  EPA 
estimates  that,  on  average,  a  total  of  565 
annual  facility  reports  will  be  submitted 
by  353  partners  (respondents)  each  year, 
for  a  total  annual  respondent  burden  of 
2,697  hours.  This  equates  to  1.6  annual 
facility  reports  per  partner,  or  4.8  hours 
per  report. 

(iii)  Additional  Technical 
Information:  EPA  estimates  that,  on 
average,  35  partners  (respondents)  each 
year  will  submit  additional  technical 
information  on  their  actual  upgrade 
projects.  The  burden  for  this 
information  collection  is  280  hours,  or 
8  hours  per  response.  The  frequency  of 
collection  is  annually. 

These  estimates  include  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes,  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  April  13. 1999. 
Jean  Lupinacci, 

Chief,  Energy  Star  Commercial  and  Industrial 
Buildings  Customer  Support  Branch. 
[FR  Doc.  99-9717  Filed  4-16-99;  8:4.'j  am) 
BILUNG  CODE  6560-S»-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-632&-2] 

Retrofit/Rebuild  Requirements  for  1993 
and  Earlier  Model  Year  Urban  Buses; 
Public  Review  of  a  Notification  of 
intent  To  Certify  Equipment 

AGENCY:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  Agency  receipt  of  a 
notification  of  intent  to  certify 
equipment  and  initiation  of  45-day 
public  review  and  comment  period. 

summary:  Turbodyne  Systems,  Inc. 
(Turbodyne)  has  submitted  to  the 
Agency  a  notification  of  intent  to  certify 
urban  bus  retrofit/rebuild  equipment  to 
a  0.10  gram  per  brake-horsepower-hr(g/ 
bhp-hr)  particulate  matter(PM)  standard 
pursuant  to  40  CFR  part  85,  subpart  O. 
The  equipment,  referred  to  by 
Turbodyne  consists  of  the  base  engine 
components  used  on  the  25%  reduction 
retrofit/rebuild  kit  certified  by  DDC 
(October  2,  1995),  components  from  the 
25%  retrofit  catalyst  kit  previously 
certified  under  the  program  by  Engine 
Control  Systems,  Ltd.  (January  6, 1997), 
and  a  TurboPac  supercharger  system 
supplied  by  Turbodyne  which  supplies 
additional  charge  air  during  engine 
acceleration.  The  candidate  kit  is 
applicable  to  all  6V-92TA  MUI  engine 
models  made  by  DDC  for  model  years 
1979  to  1989  and  equipped  with 
mechanical  imit  injectors  (MUI).  In  a 
letter  dated  September  28,  1998 
Turbodyne  has  stated  that  there  are  no 
differences  between  the  Turbodyne  kit 
and  the  kit  which  was  certified  for  the 
Detroit  Diesel  Corporation  to  meet  the 
0.10  g/bhp-hr  PM  standard  under  the 
Urban  Bus  Retrofit/Rebuild  program  on 
April  6,  1998  and  notification  published 
in  the  Federal  Register  on  May  14,  1998 
(63  FR  26798).  Turbodyne  intends  this 
equipment  to  be  certified  to  the  PM 
level  of  0.10  g/bhp-hr.  If  the  Agency 
certifies  that  this  equipment  complies 
with  the  0.10  g/bhp-hr  level,  then 
operators  with  affected  engines  will 
have  the  choice  of  using  this  equipment 
or  other  equipment  that  is  already 
required  for  use  and  certified  to  the  0.10 
g/bhp-hr  standard. 

Pursuant  to  section  85.1407(a)(7), 
today's  Federal  Register  document 
summarizes  the  notification,  announces 
that  the  notification  is  available  for 
public  review  and  comment,  and 
initiates  a  45-day  period  during  which 
comments  can  be  submitted.  The 
Agency  will  review  this  notification  of 
intent  to  certify,  as  well  as  any 
comments  it  receives,  to  determine 
whether  the  equipment  described  in  the 
notification  of  intent  to  certify  should  be 
certified.  If  certified,  the  equipment  can 
be  used  by  urban  bus  operators  to 
reduce  the  particulate  matter  of  urban 
bus  engines. 

The  notification  of  intent  to  certify,  as 
well  as  other  materials  specificcdly 
relevant  to  it,  are  contained  in  Category 
XXm-A  of  Public  Docket  A-93-42, 
entitled  "Certification  of  Urban  Bus 
Retrofit/Rebuild  Equipment."  This 


docket  is  located  at  the  address  listed 
below. 

Today's  document  initiates  a  45-day 
period  during  which  the  Agency  will 
accept  written  comments  relevant  to 
whether  or  not  the  equipment  included 
in  this  notification  of  intent  to  certify 
should  be  certified.  Comments  should 
be  provided  in  writing  to  the  addresses 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  June  3, 1999. 

ADDRESSES:  Submit  separate  copies  of 
comments  to  each  of  the  two  following 
addresses: 

1.  U.S.  Environmental  Protection 
Agency,  Public  Air  Docket  A-93-42 
(Category  XXIII-A),  Room  M-1500.  401 
M  Street  S.W.,  Washington,  DC  20460. 

2.  Anthony  Erb,  Engine  Compliance 
Programs  Group,  Engine  Programs  and 
Compliance  Division  (6403J),  U.S. 
Environmental  Protection  Agency,  401 
"M"  Street  S.W.,  Washington,  DC 
20460. 

The  DDC  notification  of  intent  to 
certify,  as  well  as  other  materials 
specifically  relevant  to  it,  are  contained 
in  the  public  docket  indicated  above. 
Docket  items  may  be  inspected  from 
8:00  a.m.  until  5:30  p.m.,  Monday 
through  Friday.  As  provided  in  40  CFR 
part  2,  a  reasonable  fee  may  be  charged 
by  the  Agency  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Erb,  Engine  Programs  and 
Compliance  Division  (6403J),  U.S. 
Environmental  Protection  Agency,  401 
M  St.  SW,  Washington,  D.C.  20460. 
Telephone:  (202)  564-9259. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  21, 1993,  the  Agency 
published  final  Retrofit/Rebuild 
Requirements  for  1993  and  Earlier 
Model  Year  Urban  Buses  (58  FR  21359). 
The  retrofit/rebuild  program  is  intended 
to  reduce  the  ambient  levels  of 
particulate  matter  in  urban  areas  and  is 
limited  to  1993  and  earlier  model  year 
(MY)  urban  buses  operating  in 
metropolitan  areas  with  1980 
populations  of  750.000  or  more,  whose 
engines  are  rebuilt  or  replaced  after 
January  1, 1995.  Operators  of  the 
affected  buses  are  required  to  choose 
between  two  compliance  options: 
Option  1  establishes  particulate  matter 
emissions  requirements  for  each  urban 
bus  engine  in  an  operator's  fleet  which 
is  rebuilt  or  replaced;  Option  2  is  a  fleet 
averaging  program  that  establishes  a 
specific  annual  target  level  for  average 
PM  emissions  from  urban  buses  in  an 
operator's  fleet. 
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A  key  aspect  of  the  program  is 
certification  of  retrofit/rebuild 
equipment,  which  begins  when  an 
equipment  manufacturer  submits  an 
application  for  certification  (referred  to 
in  the  rule  as  a  notification  of  intent  to 
certify).  To  meet  either  of  the  two 
compliance  options,  operators  of  the 
affected  buses  must  use  equipment  that 
has  been  certified  by  EPA.  Emissions 
requirements  under  either  of  the  two 
options  depend  on  the  availability  of 
retrofit/rebuild  equipment  certified  for 
each  engine  model.  To  be  used  for 
Option  1,  equipment  must  be  certified 
as  meeting  a  0.10  g/bhp-hr  PM  standard 
or  as  achieving  a  25  percent  reduction 
in  PM.  Equipment  used  for  Option  2 
must  be  certified  as  providing  some 
level  of  PM  reduction  that  would  in  turn 
be  claimed  by  urban  bus  operators  when 
calculating  their  average  fleet  PM  levels 
attained  under  the  program. 

Under  Option  1,  additional 
information  regarding  cost  must  be 
submitted  in  the  notification,  in  order 
for  certification  of  that  equipment  to 
initiate  (or  trigger)  program 
requirements  for  a  particular  engine 
model.  In  order  for  the  equipment  to 
serve  as  a  trigger,  the  certifier  must 
guarantee  that  the  equipment  will  be 
offered  to  affected  operators  for  $7,940 
or  less  at  the  0.10  g^hp-hr  PM  level,  or 
for  $2,000  or  less  for  the  25  percent  or 
greater  reduction  in  PM.  Both  of  the 
above  amounts  are  based  on  1992 
dollars  and  include  life  cycle  costs 
incremental  to  the  cost  of  a  standard 
rebuild. 

II.  Notification  of  Intent  To  Certify 

In  a  notification  of  intent  to  certify 
equipment  signed  November  14, 1997, 
Turbodyne  applied  for  certification  of 
equipment  under  the  Enviroiunental 
Protection  Agency's  (the  Agency)  Urban 
Bus  Retrofit/Rebuild  Program.  In  a  letter 
dated  September  28, 1998  Turbodyne 
provided  additional  information 
indicating  that  the  Turbodyne  kit  was 
identical  to  the  Detroit  Diesel  0.10  g/ 
bhp-hr  PM  kit  which  was  certified  by 
letter  on  April  6, 1998  and  applicable  to 
the  same  engine  models.  The  candidate 
kit  is  applicable  to  all  6V-92TA,  urban 
bus  engine  models  made  by  Detroit 
Diesel  Corporation  from  model  year 
1979  to  1989  and  equipped  with 
mechanical  unit  injectors  (MUI).  The 
equipment,  consists  of  the  base  engine 
components  used  on  the  25%  reduction 
retrofit/rebuild  kit  certified  by  DDC, 
components  fi'om  the  25%  retrofit 
catalyst  kit  certified  by  Engine  Control 
Systems,  Ltd.  (ECS)  and  a  TurboPac 
supercharger  system  supplied  by 
Turbodyne  Systems,  Inc.  that  supplies 
additional  charge  air  during  engine 


acceleration.  The  kit  would  be  available 
in  three  horsepower  levels  (253,  277, 
and  294)  for  6V-92TA  engines. 
The  equipment  to  be  certified 
includes  three  distinct  hardware  sets. 
The  three  sets  included  are  as  follows: 
Base  engine  components  include  the 
equipment  certified  by  DDC  to  provide 
a  25%  reduction  in  PM  (60FR  51472; 
October  2,  1995.  These  components  are 
provided  in  two  separate  sets  of  parts. 
The  first  set  of  components  is  comprised 
of  newly  manufactured  parts,  including 
a  gasket  kit,  air  inlet  hose,  cylinder  kits 
(piston  assemblies  and  cylinder  liners)  a 
by-pass  valve  and  a  truck  type  throttle 
delay.  The  second  set  of  components 
includes  ReliabiltTw  remanufactured 
parts,  including  the  fuel  injectors, 
camshafts,  blower  assembly, 
turbocharger,  and  head  assemblies.  Kit 
usage  is  based  on  engine  rotation 
(righthand  (RH)  or  lefthand  (LH)), 
engine  orientation,  right  bank  cam  gear 
moimting  (bolt  or  nut),  and  engine 
power  output  based  on  injector  size. 
The  only  differences  fi'om  the 
previously  certified  equipment  is  the 
inclusion  of  a  truck  style  throttle  delay, 
adjustment  to  the  throttle  delay  and 
injector  timing  settings  to  improve 
driveability. 

The  converter/muffler  supplied  by 
ECS  was  certified  by  EPA  (see  62  FR 
746;  January  6,  1997)  to  provide  a  25% 
reduction  in  PM  emissions.  The  kit 
consists  of  an  oxidation  converter/ 
mufiler  (CM)  which  was  developed 
specifically  for  diesel  applications,  and 
is  packaged  as  a  direct  replacement  for 
the  vehicle's  muffler.  Several  kits  will 
be  provided  to  accommodate  the 
installation  requirements  of  the  various 
engine  and  vehicle  configurations. 

The  third  component  set  consists  of 
an  electrically  powered  supercharger 
system  which  is  supplied  by  Turbodyne 
Systems,  Inc.  This  component  set, 
referred  to  as  the  TurboPac^^^  supplies 
additional  intake  air  diu-ing  engine 
acceleration  fi'om  low  engine  speeds. 
Based  on  the  Turbodyne  information 
presented,  in  addition  to  decreasing  PM 
emissions  and  visible  smoke  during 
engine  acceleration,  the  supercharger 
also  improves  engine  response  and 
vehicle  driveability  by  reducing  the  fuel 
modulation  during  acceleration.  The 
basic  kit  consists  of  a  blower,  a  diverter 
valve,  a  boost  pressure  sensor,  an 
electrical  control  box  and  power  cables, 
and  a  throttle  switch  for  detecting  the 
start  of  the  engine  acceleration  mode. 
The  equipment  will  be  supplied  in  two 
kits,  one  includes  those  components 
common  to  all  installations  and  a 
second  kit  to  acconunodate  the 
installation  requirements  of  the  various 
engine  and  vehicle  configurations. 


To  complete  an  engine  rebuild  two  (2) 
base  engine  component  kits,  one  (1) 
converter  muffler  kit,  and  two  (2) 
supercharger  kits  would  be  required. 
The  specific  kits  used  will  depend  on 
the  engine/vehicle  combination. 

There  are  no  differences  in  the  service 
intervals  or  maintenance  practices  for 
the  base  engine  associated  with  the 
installation  of  the  upgrade  kit.  The 
converter/muffler  requires  no  regularly 
scheduled  maintenance,  only  an 
occasional  cleaning  if  the  maximum 
backpressure  of  the  exhaust  system  is 
exceeded  according  to  DDC.  "The 
supercharger  does  not  require  scheduled 
maintenance:  however,  a  visual 
inspection  for  air  leaks  is  recommended 
whenever  the  engine  is  serviced. 

Standard  procedures  as  described  in 
the  service  manual  for  92  Series  engines 
are  to  be  used  when  rebuilding  the  base 
engines  using  the  candidate  equipment. 
No  unique  rebuild  procedures  are 
required. 

Use  of  the  candidate  kit  is  restricted 
to  6V-92TA  Detroit  Diesel  engines 
manufactured  from  January  1979 
through  December  1989,  equipped  with 
mechanical  unit  fuel  injectors  (MUI), 
and  originally  certified  to  meet  Federal 
emission  standards.  The  required  fuel  is 
low  sulfur  (0.05%  max  by  weight)  diesel 
fuel,  either  nimiber  1  or  number  2. 

The  notification  states  that  the 
candidate  equipment  achieves  a 
particulate  matter  (PM)  level  of  0.10  g/ 
bhp-hr.  Turbodyne  has  not  supplied  life 
cycle  cost  information  and  is  not 
requesting  certification  based  on  cost  to 
operators.  The  use  of  the  equipment  by 
transit  operators  to  meet  program 
requirements  is  discussed  below. 

Turbodyne  presents  exhaust 
emissions  data  from  testing  a  Detroit 
Diesel  Corporation  (DDC)  engine  in 
accordance  with  procedures  set  forth  at 
40  CFR  part  86,  subparts  N  and  I.  This 
is  the  same  test  engine  and  test  data  that 
was  presented  in  the  Detroit  Diesel 
notification  that  was  approved  for 
certification  on  April  6, 1998  and 
referenced  earlier  in  this  docujnent.  A 
1984  model  year  DDC  6V92TA  MUI 
model  engine  (277  HP)  was  rebuilt  to 
the  1989  urban  bus  configuration  as  per 
the  previously  certified  DDC  kit  and  was 
retrofit  with  the  specified  components 
of  the  0.1  g/bhp-hj  kit  prior  to  testing. 
In  the  rebuild  process,  all  parts  not 
included  in  the  rebuild  kit  were 
inspected.  Prior  to  testing  the  engine 
was  timed  with  the  injector  timing  set 
at  1.460  in.  The  throttle  delay  was  set 
for  optimimi  vehicle  driveability.  The 
data  is  summarized  in  Table  A  below. 
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Table  A.— Exhaust  Emissions 
Summary 


Gaseous 
and  par- 
ticulate 
test 

g/bhp-hr 

1989  HDDE 
standards 

6V92TA  MUl 
witti  kit 

HC 

CO  

NOx  

PM  

BSFC  ... 

1.3 
15.5 
10.7 

0.60 

0.1 

0.4 

9.8 

0.091 

0.464 

Smoke 

Test 

ACCEL  .. 

LUG  

PEAK  .... 

Standards 

20% 
15% 
50% 

3.3% 
2.5% 
4.2% 

^  Brake  Specific  Fuel  Consumption  (BSFC) 
is  measured  in  units  of  lt)/bhp-hr. 

The  data  of  Table  A  indicate  that, 
when  rebuilt  with  the  kit.  PM  emissions 
of  the  test  engine  are  less  than  0.10  g/ 
bhp-hr,  and  emissions  of  hydrocarbon 
(HC),  carbon  monoxide  (CO),  and  smoke 
opacity  are  within  applicable  Federal 
standards.  The  Agency  requests 
comments  on  whether  the  emissions  test 
data  presented  by  Turbodyne 
demonstrate  that  all  engines  for  which 
certification  is  requested  will  meet 
applicable  Federal  standards  with  the 
candidate  kit  installed. 

Applicability  of  the  candidate  is 
restricted  to  6V92TA,  urban  bus  engine 
models  made  by  Detroit  Diesel 
Corporation  (DDC)  from  model  years 
1979  to  1989  and  equipped  with 
mechanical  unit  injectors  (MUI).  The 
Agency  requests  comments  on  whether 
the  emissions  data  presented 
demonstrate  that  all  engines  for  which 
certification  is  intended  will  meet  the 
0.10  g/bhp-hr  PM  standard.  The  part 
numbers  of  the  specified  rebuild 
components  are  provided  in  the 
notification. 

Turbodyne's  notification  does  not 
provide  life  cycle  cost  information  for 
the  candidate  kit.  Therefore,  this  kit  will 
not  be  certified  to  comply  with  the  life- 
cycle  cost  requirements  of  the  program. 
The  0.10  g/bhp-hr  PM  level  has  already 
been  triggered  for  all  the  engines 
covered  by  this  notification.  If  certified 
as  proposed  in  the  notification,  this 
equipment  may  be  used  by  operators 
who  are  required  to  use  equipment  that 
meets  the  0.10  g/bhp-hr  PM  level  based 
on  earlier  trigger  certification. 

The  engine  is  to  be  rebuilt  according 
to  the  engine  manufacturer's  standard 
written  rebuild  procedures  and 
specifications  except  where  amended  by 
written  instructions.  The  incremental 
maintenance  cost  and  fuel  economy 
impact  are  not  provided  in  the 
notification  and  are  not  necessary  for 


certification  as  the  cost  limitation  is  not 
being  certified  to  by  Turbodyne. 

The  Turbodyne  notification  provides 
a  product  warranty  that  references  the 
emissions  performance  and  emissions 
defect  warranties  required  in 
accordance  with  section  85.1409  of  the 
program  regulations. 

Even  if  ultimately  certified  by  the 
Agency,  the  equipment  described  in 
Turbodyne's  notification  may  require 
additional  review  by  the  California  Air 
Resources  Board  (CARB)  before  use  in 
California.  The  Agency  recognizes  that 
special  situations  may  exist  in 
California  that  are  reflected  in  the 
unique  emissions  standards,  engine 
calibrations,  and  fuel  specifications  of 
the  State.  While  requirements  of  the 
Federal  urban  bus  program  apply  to 
several  metropolitan  areas  in  California, 
the  Agency  understands  the  view  of 
CARB  that  equipment  certified  under 
the  urban  bus  program,  to  be  used  in 
California,  must  be  provided  with  an 
executive  order  exempting  it  from  the 
anti-tampering  prohibitions  of  that 
State.  Those  interested  in  additional 
information  should  contact  the 
Aftermarket  Part  Section  of  CARB,  at 
(626) 575-6848. 

If  the  Agency  certifies  the  candidate 
equipment,  then  urban  bus  operators 
who  choose  to  comply  with  compliance 
Option  1  of  this  regulation  will  have  the 
option  to  use  this  equipment  or  other 
equipment  which  has  previously  been 
certified  to  the  0.10  g/bhp-hr  standard 
when  applicable  engines  are  rebuilt  or 
replaced.  If  certified,  then  operators 
using  Option  2  will  use  the  0.10  g/bhp- 
hr  certification  level  in  calculations  for 
fleet  level  attained  (FLA). 

The  date  of  this  docimient  initiates  a 
45-day  period  during  which  the  Agency 
will  accept  written  comments  relevant 
to  whether  the  equipment  described  in 
the  Turbodyne  notification  of  intent  to 
certify  should  be  certified  pursuant  to 
the  urban  bus  retrofit/rebuild 
regulations.  Interested  parties  are 
encouraged  to  review  this  notification, 
and  provide  written  comments  diu-ing 
the  45-day  review  period.  Separate 
comments  should  be  provided  in 
writing  to  each  of  the  addresses  listed 
under  the  Addresses  section  of  this 
document. 

At  a  minimiun,  the  Agency  expects  to 
evaluate  this  notification  of  intent  to 
certify,  and  other  materials  submitted  as 
applicable,  to  determine  whether  there 
is  adequate  demonstration  of 
-  compliance  with:  (1)  the  certification 
requirements  of  section  85.1406, 
including  whether  the  testing  accurately 
substantiates  the  claimed  emission 
reduction  or  emission  levels;  and,  (2) 


the  requirements  of  section  85.1407  for 
a  notification  of  intent  to  certify. 

The  Agency  requests  that  those 
commenting  also  consider  these 
regulatory  requirements,  plus  provide 
comments  on  any  experience  or 
knowledge  concerning:  (a)  problems 
with  installing,  maintaining,  and/or 
using  the  equipment  on  applicable 
engines;  and,  (b)  whether  the  equipment 
is  compatible  with  affected  vehicles. 

The  Agency  will  review  this 
notification  of  intent  to  certify,  along 
with  comments  received  from  the 
interested  parties,  and  attempt  to 
resolve  or  clarify  issues  as  necessary. 
During  the  review  process,  the  Agency 
may  add  additional  docmnents  to  the 
docket  as  a  result  of  the  review  process. 
These  documents  will  also  be  available 
for  public  review  and  comment  within 
the  45-day  period. 

Dated:  April  8, 1999. 
Robert  Perciasepe, 
Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  99-9719  Filed  4-16-99:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6328-3] 

Ambient  Air  Monitoring  Reference  and 
Equivalent  MetlKXto:  Designation  of  a 
New  Reference  Method 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  designation  and 

receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  has  designated,  in  accordance 
with  40  CFR  part  53,  a  new  reference 
method  for  measuring  concentrations  of 
PM.2  5  in  ambient  afr.  Notice  is  also 
given  that  EPA  has  received  a  new 
application  for  an  equivalent  method 
determination  frtjm  Environnement 
S.A.,  Poissy,  France  for  a  long  path 
monitoring  system  for  ozone. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  F.  McElroy,  Human  Exposure  and 
Atmospheric  Sciences  Division  (MD- 
46),  National  Exposure  Research 
Laboratory,  U.S.  EPA,  Research  Triangle 
Park,  North  Carolina  27711.  Phone: 
(919)  541-2622.  email: 
mcelroy.frank@epamail,epa.gov. 

SUPPLEMENTARY  INFORMATION:  In 

Ticcordance  with  regulations  at  40  CFR 
part  53,  the  EPA  examines  various 
methods  for  monitoring  the 
concentrations  of  certain  pollutants  in 
the  ambient  air.  Methods  that  are 
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determined  to  meet  specific 
requirements  for  adequacy  are 
designated  as  either  reference  or 
equivalent  methods,  thereby  permitting 
their  use  under  40  CFR  part  58  by  States 
and  other  agencies  for  determining 
attainment  of  the  National  Ambient  Air 
Quality  Standards.  EPA  hereby 
announces  the  designation  of  a  new 
reference  method  for  measuring  PM  2.5 
in  ambient  air.  This  designation  is  made 
under  the  provisions  of  40  CFR  part  53, 
as  amended  on  July  18,  1997  (62  FR 
38764). 

The  new  reference  method  for  PM2  5 
is  a  manual  monitoring  method  based 
on  a  particular  commercially  available 
PM2  5  sampler.  The  newly  designated 
method  is  identified  as  follows. 

RFPS-0499-129,  "Rupprecht  &  Patashnick 
Company,  Inc.  Partisol*  Model  2000  PM-2.5 
Audit  Sampler,"  configured  as  a  PM2.3 
reference  method  and  operated  with  software 
(firmware)  version  1.2.  for  24-hour 
continuous  sample  periods  at  a  flow  rate  of 
16.67  liters/minute,  in  accordance  with  the 
Partisol*  Model  2000  Operating  Manual  and 
with  the  requirements  and  sample  collection 
niters  specified  in  40  CFR  part  30,  appendix 
L. 

An  application  for  a  reference  method 
determination  for  this  method  based  on 
the  Rupprecht  &  Patashnick  Company, 
Inc.  Partisol*  Model  2000  PM2  5  Audit 
Sampler  was  received  by  the  EPA  on 
August  10,  1998,  and  a  notice  of  the 
receipt  of  this  application  was 
published  in  the  Federal  Register  on 
October  29,  1998.  The  method  is 
available  commercially  from  the 
applicant,  Rupprecht  &  Patashnick 
Company,  Inc..  25  Corporate  Circle, 
Albany,  New  York  12203. 

Test  samplers  representative  of  this 
method  have  been  tested  by  the 
applicant  in  accordance  with  the  test 
procedures  specified  in  40  CFR  part  53 
(as  amended  on  July  18, 1997).  After 
reviewing  the  results  of  those  tests  and 
other  information  submitted  by  the 
applicant,  EPA  has  determined,  in 
accordance  with  part  53,  that  this 
method  should  be  designated  as  a 
reference  method.  The  information 
submitted  by  the  applicant  will  be  kept 
on  file  at  EPA's  National  Exposure 
Research  Laboratory,  Research  Triangle 
Park,  North  Carolina  27711  and  will  be 
available  for  inspection  to  the  extent 
consistent  with  40  CFR  part  2,  (EPA's 
regulations  implementing  the  Freedom 
of  Information  Act). 

As  a  designated  reference  method, 
this  method  is  acceptable  for  use  by 
states  and  other  air  monitoring  agencies 
under  the  requirements  of  40  CFR  part 
58,  Ambient  Air  Quality  Surveillance. 
For  such  purposes,  the  method  must  be 
used  in  strict  accordance  with  the 


operation  or  instruction  memual 
associated  with  the  method,  the 
specifications  and  limitations  {e.g., 
sample  period  or  flow  rate)  specified  in 
the  applicable  designation  method 
description  (see  identification  of  the 
method  above),  and  the  specifications 
and  requirements  set  forth  in  appendix 
L  to  40  CFR  part  50.  Use  of  the  method 
should  also  be  in  general  accordance 
with  the  guidance  and 
recommendations  of  applicable  sections 
of  the  "Quality  Assurance  Guidance 
Document  2.12."  Vendor  modifications 
of  a  designated  reference  or  equivalent 
method  used  for  purposes  of  part'  58  are 
permitted  only  with  prior  approval  of 
the  EPA,  as  provided  in  part  53. 
Provisions  concerning  modification  of 
such  methods  by  users  are  specified 
under  section  2.8  of  appendix  C  to  40 
CFR  part  58  (Modifications  of  Methods 
by  Users). 

In  general,  a  method  designation 
applies  to  any  sampler  or  analyzer 
which  is  identical  to  the  sampler  or 
analyzer  described  in  the  application  for 
designation.  In  some  cases,  similar 
samplers  or  analyzers  manufactured 
prior  to  the  designation  may  be 
upgraded  [e.g.,  by  minor  modification  or 
by  substitution  of  the  approved 
operation  or  instruction  manual)  so  as  to 
be  identical  to  the  designated  method 
and  thus  achieve  designated  status  at  a 
modest  cost.  The  manufacturer  should 
be  consulted  to  determine  the  feasibility 
of  such  upgrading. 

Part  53  requires  that  sellers  of 
designated  reference  or  equivalent 
method  analyzers  or  samplers  comply 
with  certain  conditions.  These 
conditions  are  given  in  40  CFR  53.9  and 
are  summarized  below: 

(a)  A  copy  of  the  approved  operation 
or  instruction  manual  must  accompany 
the  sampler  or  analyzer  when  it  is 
delivered  to  the  ultimate  purchaser. 

(b)  The  sampler  or  analyzer  must  not 
generate  any  unreasonable  hazard  to 
operators  or  to  the  environment. 

(c)  The  sampler  or  analyzer  must 
function  within  the  limits  of  the 
applicable  performance  specifications 
given  in  parts  50  and  53  for  at  least  one 
year  after  delivery  when  maintained  and 
operated  in  accordance  with  the 
operation  or  instruction  manual. 

(d)  Any  sampler  or  analyzer  offered 
for  sale  as  part  of  a  reference  or 
equivalent  method  must  bear  a  label  or 
sticker  indicating  that  it  has  been 
designated  as  part  of  a  reference  or 
equivalent  method  in  accordance  with 
part  53  and  showing  its  designated 
method  identification  number. 

(e)  If  such  an  analyzer  has  two  or 
more  selectable  ranges,  the  label  or 
sticker  must  be  placed  in  close 


proximity  to  the  range  selector  and 
indicate  which  range  or  ranges  have 
been  included  in  the  reference  or 
equivalent  method  designation. 

(f)  An  applicant  who  offers  samplers 
or  analyzers  for  sale  as  part  of  a 
reference  or  equivalent  method  is 
required  to  maintain  a  list  of  ultimate 
purchasers  of  such  samplers  or 
analyzers  and  to  notify  them  within  30 
days  if  a  reference  or  equivalent  method 
designation  applicable  to  the  method 
has  been  canceled  or  if  adjustment  of 
the  sampler  or  analyzer  is  necessary 
under  40  CFR  53.11(b)  to  avoid  a 
cancellation. 

(g)  An  applicant  who  modifies  a 
sampler  or  analyzer  previously 
designated  as  part  of  a  reference  or 
equivalent  method  is  not  permitted  to 
sell  the  sampler  or  analyzer  (as 
modified)  as  part  of  a  reference  or 
equivalent  method  (although  it  may  be 
sold  without  such  representation),  nor 
to  attach  a  label  or  sticker  to  the  sampler 
or  analyzer  (as  modified)  under  the 
provisions  described  above,  until  the 
applicant  has  received  notice  under  40 
CFR  53.14(c)  that  the  original 
designation  or  a  new  designation 
applies  to  the  method  as  modified,  or 
until  the  applicant  has  applied  for  and 
received  notice  under  40  CFR  53.8(b)  of 
a  new  reference  or  equivalent  method 
determination  for  the  sampler  or 
analyzer  as  modified. 

(h)  An  applicant  who  offers  PM2.5 
samplers  for  sale  as  part  of  a  reference 
or  equivalent  method  is  required  to 
maintain  the  manufacturing  facility  in 
which  the  sampler  is  manufactured  as 
an  ISO  9001-certified  facility. 

(i)  An  applicant  who  offers  PM2.5 
samplers  for  sale  as  part  of  a  reference 
or  equivalent  method  is  required  to 
submit  annually  a  properly  completed 
Product  Manufacturing  Checklist,  as 
specified  in  part  53. 

Aside  from  occasional  breakdowns  or 
malfunctions,  consistent  or  repeated 
noncompliance  with  any  of  these 
conditions  should  be  reported  to: 
Director,  Human  Exposure  and 
Atmospheric  Sciences  Division  (MD- 
77),  National  Exposure  Research 
Laboratory,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711. 

Designation  of  this  reference  method 
is  intended  to  assist  the  States  in 
establishing  and  operating  their  air 
quality  surveillance  systems  under  40 
CFR  part  58.  Questions  concerning  the 
commercial  availability  or  technical 
aspects  of  this  method  should  be 
directed  to  the  applicant. 
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Receipt  of  New  Application 

EPA  is  also  hereby  announcing  that  it 
has  received  a  new  application  for  an 
equivalent  method  determination  under 
40  CFR  part  53.  Publication  of  a  notice 
of  receipt  of  such  applications  is 
required  by  section  53.5. 

On  February  17, 1999,  EPA  received 
an  application  for  an  equivalent  method 
determination  from  Environnement  S.A, 
111  bd  Robespierre,  BP  4513,  78304 
Poissy  Cedex,  France  for  that 
Company's  SANOA  Multigas  Longpath 
Air  Quality  Monitoring  System  for 
monitoring  ozone  in  the  atmosphere.  If, 
after  appropriate  technical  study,  the 
Administrator  determines  that  this 
method  should  be  designated  as  an 
equivalent  method  under  40  CFR  part 
53,  notice  thereof  will  be  published  in 
a  subsequent  issue  of  the  Federal 
Register. 
Norine  E.  Noonan, 

Assistant  AdministTator  for  Research  and 
Development. 

[FR  Doc.  99-9720  Filed  4-16-99;  8:45  am] 
BHJJNG  CODE  6560-50-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  6328-4] 

Meeting;  Notice  of  Cancellation  of  the 
Gulf  of  Mexico  Program's  Habitat 
Focus  Team 

AGENCY:  U.S.  Environmental  Protection 
Agency  (US  EPA). 
action:  Notice. 

SUMMARY:  The  Gulf  of  Mexico  Program 

has  cancelled  its  Habitat  Focus  Team 

Meeting  announced  in  the  Federal 

Register  on  March  23, 1999  at  (64  FR 

13994). 

DATES:  The  Habitat  Focus  Team  Meeting 

was  scheduled  for  Thursday,  April  15, 

1999  bom  10:00  a.m.  to  5:00  p.m.  and 

on  Friday,  April  16,  from  8:00  a.m.  to 

12:00  p.m. 

ADDRESSES:  The  meeting  site  was  the 

River  House  Conference  Facility, 

Stennis  Space  Center,  MS  (228)  688- 

7618. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gloria  D.  Car,  Designated  Federal 

Officer,  Gulf  of  Mexico  Program  Office, 

Building  1103,  Room  202,  Stennis  Space 

Center,  MS  39529-6000  at  (228)  688- 

2421. 

Dated:  April  12, 1999. 
Gloria  D.  Car, 
Designated  Federal  Officer. 
[FR  Doc.  99-9718  Filed  4-16-99;  8:45  am] 
BILUNG  CODE  6S60-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6328-1] 

Oxygenate  Use  In  Gasoline  Panel 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting, 

summary:  On  November  30, 1998.  U.S. 
Environmental  Protection  Agency 
Administrator  Carol  M.  Browner 
announced  the  creation  of  a  blue-ribbon 
panel  of  leading  experts  frt>m  the  public 
health  and  scientific  communities, 
automotive  fuels  industry,  water 
utilities,  and  local  and  State  government 
to  review  the  important  issues  posed  by 
the  use  of  MTBE  and  other  oxygenates 
in  gasoline.  EPA  created  the  panel  to 
gain  a  better  understanding  of  the  public 
health  concerns  raised  by  the  discovery 
of  MTBE  in  some  water  supplies.  The 
panel  will  be  chaired  by  Mi.  Daniel 
Greenbaum,  President  of  the  Health 
Effects  Institute  (HEI)  of  Cambridge, 
Massachusetts. 

This  document  aimoimces  the  time 
and  place  for  the  fourth  meeting  of  the 
panel. 

DATES:  The  blue-ribbon  panel  reviewing 
the  use  of  oxygenates  in  gasoline  will 
conduct  its  fourth  meeting  on  Thursday 
and  Friday,  April  29  and  30,  1999,  in 
Arlington,  VA  beginning  at  8:30  a.m. 
ADDRESSES:  The  meeting  will  be  held 
from  8:30  a.m.  to  5:00  p.m.  on 
Thursday,  April  29th  and  fr«m  8:30  a.m. 
until  approximately  12:00  p.m.  on 
Friday,  April  30th  at  the  Sheraton 
Crystal  City,  1800  Jefferson  Davis  Hwy, 
Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Smith  at  U.S.  Environmental 
Protection  Agency  Office  of  Air  and 
Radiation,  401  M  Street,  SW  (6406J), 
Washington,  D.C.  20460,  (202)  564- 
9674,  or  John  Brophy  at  (202)  564-9068. 
Information  can  also  be  found  at 
www.epa.gov/oms/consumer/fuels/ 
oxypanel/blueribb.htm 

SUPPLEMENTARY  INFORMATION:  This  is  the 
fourth  in  a  series  of  meetings  at 
locations  around  the  country  to  hear 
bom  regional  and  national  experts  on 
the  facts  concerning  oxygenate  use  in 
fuel.  There  will  be  no  open  public 
comment  period  during  this  meeting. 
Written  comments  to  the  panel  can  be 
mailed  to  US  EPA,  401  M  Street,  SW, 
Mail  Code  6406J  (Attn:  Blue-Ribbon 
Panel),  Washington,  DC  20460.  Panel 
members  will  be  provided  with  copies 
of  all  written  submissions. 


Dated:  April  12, 1999. 
Margo  T.  Oge, 

Director.  Office  of  Mobile  Sources. 
[FR  Doc.  99-9716  Filed  4-16-99;  8:45  am] 
BILUNQ  COOE  6S6a-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6327-61 

National  Advisory  Committee  to  the 
U.S.  Representative  to  the  Commission 
for  Environmental  Cooperation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463),  the  U.S.  Environmental 
Protection  Agency  (EPA)  gives  notice  of 
a  meeting  of  the  National  Advisory 
Committee  (NAC)  to  the  U.S. 
Government  Representative  to  the 
Commission  for  Environmental 
Cooperation  (CEC). 

The  Committee  is  established  within 
the  U.S.  Environmental  Protection 
Agency  (EPA)  to  advise  the 
Administrator  of  the  EPA  in  her 
capacity  as  the  U.S.  Representative  to 
the  CEC.  The  Committee  is  authorized 
under  Article  17  of  the  North  American 
Agreement  on  Environmental 
Cooperation,  and  the  North  American 
Free  Trade  Agreement  Implementation 
Act  (NAFTA),  PubUc  Law  103-182. 
Federal  government  responsibilities 
relating  to  the  committee  are  set  forth  in 
Executive  Order  12915,  entitled 
"Federal  Implementation  of  the  North 
American  Agreement  on  Environmental 
Cooperation.  The  Committee  is 
responsible  for  providing  advice  to  the 
U.S.  Representative  on  implementation 
and  further  elaboration  of  the 
agreement. 

The  Committee  consists  of  12 
independent  representatives  drawn 
from  among  environmental  groups, 
business  and  industry,  public  policy 
organizations  and  educational 
institutions. 

DATES:  The  Committee  will  meet  on 
May  20  and  21, 1999.  On  May  20,  the 
jCommittee  will  meet  fitjm  8:30  a.m. 
until  5:30  p.m.  On  May  21,  the 
Committee  will  meet  from  8:30  a.m. 
until  3:30  p.m. 

ADDRESSES:  The  Hyatt  Regency  Hotel, 
Two  Fountain  Plaza,  Buffalo,  NY  14202. 
The  meeting  is  open  to  the  public,  with 
limited  seating  on  a  first-come,  first- 
served  basis. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr.. 
Robert  Hardaker,  Designated  Federal 
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Officer.  U.S.  EPA,  Office  of  Cooperative 
Environmental  Management,  telephone 
202-260-2477. 

Dated:  April  5,  1999. 
Robert  Hardaker, 

Designated  Federal  Officer,  National  Advisory 

Committee. 

[FR  Doc.  99-9721  Filed  4-16-99;  8:45  am] 

BILUNG  CODE:  6Sa0-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6327-7] 

Governmental  Advisory  Committee  to 
the  U.S.  Representative  to  the 
Commission  for  Environmental 
Cooperation 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  the  U.S.  Environmental  Protection 
Agency  (EPA)  gives  notice  of  a  meeting 
of  the  Governmental  Advisory 
Committee  (NAC)  to  the  U.S. 
Government  Representative  to  the 
Commission  for  Environmental 
Cooperation  (CEC). 

The  Committee  is  established  within 
the  U.S.  Environmental  Protection 
Agency  (EPA)  to  advise  the 
Administrator  of  the  EPA  in  her  . 
capacity  as  the  U.S.  Representative  to 
the  CEC.  The  Committee  is  authorized 
under  Article  18  of  the  North  American 
Agreement  on  Environmental 
Cooperation,  and  the  North  American 
Free  Trade  Agreement  Implementation 
Act  (NAFTA),  Public  Law  103-182. 
Federal  government  responsibilities 
relating  to  the  committee  are  set  forth  in 
Executive  Order  12915,  entitled 
"Federal  Implementation  of  the  North 
American  Agreement  on  Environmental 
Cooperation.  The  Committee  is 
responsible  for  providing  advice  to  the 
U.S.  Representative  on  implementation 
and  further  elaboration  of  the 
agreement. 

The  Committee  consists  of  12 
independent  representatives  drawn 
from  state,  local  and  tribal  governments. 
DATES:  The  Committee  will  meet  on 
May  20  and  21, 1999.  On  May  20,  the 
Committee  will  meet  from  8:30  a.m. 
until  5:30  p.m.  On  May  21,  the 
Committee  will  meet  from  8:30  a.m. 
until  3:30  p.m. 

ADDRESSES:  The  Hyatt  Regency  Hotel, 
Two  Fountain  Plaza,  Buffalo,  NY  14202. 
The  meeting  is  open  to  the  public,  with 
limited  seating  on  a  first-come,  first- 
served  basis. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Mark  Joyce,  Designated  Federal  Officer, 
U.S.  EPA,  Office  of  Cooperative 
Environmental  Management,  telephone 
202-260-6889. 

Dated:  April  5,  1999. 
Mark  Joyce, 

Designated  Federal  Officer,  Governmental 
Advisory  Committee. 

(FR  Doc.  99-9722  Filed  4-16-99;  8:45  am) 
BILUNG  CODE  6S60-5(>-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00235A;  FRL-6074-6] 

Printed  Wiring  Board  Cleaner 
Technologies  Substitute  Assessment, 
Malcing  Holes  Conductive;  Notice  of 
Availability;  Correction 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability; 

correction. 

SUMMARY:  The  Enviroimiental  Protection 
Agency's  (EPA)  Design  for  The 
Environment  (DfE)  Program  published  a 
document  in  the  Federal  Register  of 
January  29, 1999  armouncing  the 
availability  of  a  document  providing 
pollution  prevention  and  human  health 
and  environmental  risk  reduction 
information  for  the  Printed  Wiring 
Board  industry.  This  document  will 
correct  two  errors  made  in  the  earlier 
Federal  Register  Notice  of  Availability. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dipti  Singh,  Design  for  the  Environment 
Program,  Office  of  Pollution  Prevention 
and  Toxics  (7406),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC,  20460;  Telephone: 
202-260-1678,  fax:  202-260-0981,  e-mail: 
oppt.dfe@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Correction 

EPA  published  a  document  in  the 
Federal  Register  of  January  29, 1999  (64 
FR  4653)  (FRL-5772-5)  announcing  the 
availability  of  the  document  entitled 
"Printed  Wiring  Board  Cleaner 
Technologies  Substitutes  Assessment: 
Making  Holes  Conductive".  As 
published,  there  were  two  errors 
relating  to  the  EPA  reference  number 
and  the  release  date  of  the  draft  report. 
This  notice  corrects  those  errors. 

On  page  4653,  in  the  second  colimm, 
in  the  SUPPLEMENTARY  INFORMATION,  in 
the  first  paragraph  under  "I.  Pro|ect 
Background",  in  the  fourth  and  fifth 
lines,  the  EPA  reference  niunber  shoiUd 
read  "(EPA  744-R-98-004a  and  b);" 
and  in  the  fifth  line  from  the  bottom. 


"August  1996"  should  read  "August 
1997." 

Dated:  April  9. 1999. 

Larry  E.  Longanecker, 

Acting  Director,  Economics  Exposure  and 
Technology  Division,  Office  of  Pollution 
Prevention  and  Toxics. 

[FR  Doc.  99-9724  Filed  4-16-99;  8:45  am] 

BILLING  CODE  6S60-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6325-8] 

Rnal  NPDES  General  Permit  for  New 
and  Existing  Sources  and  New 
Dischargers  in  the  Offshore 
Subcategory  of  the  Oil  and  Gas 
Extraction  Category  for  the  Western 
Portion  of  ttte  Outer  Continental  Shelf 
of  the  Gulf  of  Mexico  (GMG290000)  and 
Notice  of  a  Proposed  Modification  to 
That  Permit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Final  NPDES  General 
Permit  and  proposed  modification. 

summary:  EPA  Region  6  today  issues,  in 
part,  the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  general 
permit  for  the  Western  Portion  of  the 
Outer  Continental  Shelf  of  the  Gulf  of 
Mexico  (No.  GMG290000)  for  discharges 
from  new  sources,  existing  sources,  apd 
new  dischargers  in  the  Offshore 
Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  (40 
CFR  part  435,  subpart  A).  The  existing 
permit  published  in  the  Federal 
Register,  at  63  FR  58722  on  November 
2, 1998,  authorizes  discharges  from 
exploration,  development,  and 
production  facilities  located  in  and 
discharging  to  Federal  waters  of  the  Gulf 
of  Mexico  seaward  of  the  outer 
boimdary  of  the  territorial  seas  offshore 
off  Louisiana  and  Texas.  Today's  action 
adds  the  authorization  to  discharge 
produced  water  to  that  permit. 

A  modification  to  the  permit  is  also 
proposed  in  this  Federal  Register  Notice 
which  will  authorize  the  discharge  of 
drill  cuttings  generated  using  non- 
aqueous based  drilling  fluids.  EPA  is 
also  considering  authorizing  the  new 
discharge  of  chemically  treated  seawater 
or  freshwater  which  has  been  used  to 
hydrostatically  test  existing  pipelines 
and  would  like  to  solicit  information  on 
authorizing  that  new  discharge  under 
the  permit.  The  public  comment  period 
for  the  drill  cuttings  modification  and 
consideration  of  the  new  discharges  of 
hydrostatic  test  water  from  existing 
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pipelines  will  close  June  18, 1999. 
Unchanged  terms  of  the  existing  permit 
will  not  be  reopened  and  shall  remain 
effective. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Wilma  Turner,  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202, 
Telephone:  (214)  665-7516,  or  via 
EMAIL  to  the  following  address: 
tumer.wilma@epa.gov 

SUPPLEMENTARY  INFORMATION: 
Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  which  operate  offshore 
oil  and  gas  extraction  facilities  located 
in  the  Outer  Continental  Shelf  Offshore 
of  Louisiana  and  Texas. 


Category 

Examples  of  regulated 
entities 

Industry  

Offshore  Oil  and  Gas 
Extraction  Platfomis. 

This  table  lists  the  types  of  entities 
that  EPA  is  now  aware  could  potentially 
be  regulated  by  this  action.  Other  types 
of  entities  not  listed  in  the  table  could 
also  be  regulated.  To  determine  whether 
your  [facility,  company,  business, 
organization,  etc.]  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  Part  I. 
Section  A.l.  of  the  general  permit,  ff  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Pursuant  to  section  402  of  the  Clean 
Water  Act  (CWA),  33  U.S.C.  1342,  EPA 
proposed  and  solicited  comments  on 
NPDES  general  permit  GMG290000  at 
63  FR  2238  (January  14, 1998).  Notice  of 
this  proposed  permit  was  also  published 
in  the  New  Orleans  Times  Picayune  on 
January  24, 1998.  The  comment  period 
closed  on  March  16, 1998. 

Region  6  received  comments  from  the 
Offshore  Operators  Committee, 
American  Petroleum  Institute,  Willie  R. 
Taylor— United  States  Department  of 
Interior,  Shell  Offshore,  Inc.,  BP 
Exploration,  Inc..  and  Exxon  Company, 
U.S.A. 

EPA  Region  6  has  considered  all 
comments  received.  In  response  to  those 
comments,  the  final  decision  to 
authorize  the  discharge  of  produced 
water  was  postponed.  The  remainder  of 
the  permit  was  reissued  on  November  2, 
1998  and  authorized  all  other  discharges 
which  were  proposed.  The  Region  has 
since  responded  to  all  issues  raised 
regarding  the  proposed  permit's 
limitations  and  monitoring 
requirements  for  produced  water  and 


today  issues  that  remaining  portion  of 
the  permit. 

The  comments  which  delayed 
issuance  of  the  produced  water  portion 
of  the  permit  related  to  the  dilution 
model  EPA  used  to  calculate  the 
produced  water  toxicity  limitations. 
EPA  conducted  a  thorough  review  of  the 
CORMIX  model  in  response  to  those 
comments.  As  a  result  of  that  review  it 
was  found  that  CORMIX,  version  3.20 
calculates  critical  dilutions  which  are 
reasonably  representative  of  produced 
water  discharges.  EPA  also  determined 
that  several  changes  in  the  ambient 
conditions  used  as  model  input  were 
appropriate  and  would  result  in  more 
accurate  results.  The  proposed  permit's 
critical  dilution  tables  were  recalculated 
for  this  final  permit  and  incorporated 
those  changes  in  ambient  conditions. 

CORMIX,  version  3.20  was  also  used 
to  calculate  the  toxicity  limitations  for 
the  newly  authorized  discharges  of 
freshwater  and  seawater  which  have 
been  chemically  treated.  Those 
discharges  were  authorized  by  the 
recently  issued  permit  at  the  request  of 
the  Offshore  Operators  Conunittee,  even 
though  imanswered  questions  remained 
concerning  the  accm-acy  of  the  CORMIX 
model.  In  response  to  that  request  by  the 
Offshore  Operators  Committee,  EPA 
agreed  to  revise  the  toxicity  limitations 
if  changes  were  deemed  appropriate 
after  reexamination  of  the  CORMIX 
model.  See  63  FR  58722,  published  on 
November  2, 1998.  Based  on  that 
review,  EPA  has  determined  that 
changes  in  the  input  parameters  for 
CORMIX  are  appropriate  and  has 
revised  the  associated  limits 
accordingly. 

Proposed  Permit  Modification 

At  this  time,  EPA  is  also  proposing  to 
modify  the  permit  to  authorize  the 
discharges  of  drill  cuttings  generated 
using  non-aqueous  based  drilling  fluids. 
This  proposal  corresponds  to  a  recent 
effluent  limitations  guidelines  proposal 
for  this  new  discharge  (see  64  FR  5487. 
February  3, 1999).  In  response  to  its 
performance  needs  and  regulatory 
requirements,  the  oil  and  gas  extraction 
industry  has  developed  new  synthetic 
and  other  non-aqueous  based  drilling 
fluids,  hereafter  referred  to  as  non- 
aqueous based  drilling  fluids.  The  new 
drilling  fluids  are  used  in  cases  such  as 
deep  water  or  directional  drilling,  where 
use  of  water  based  fluids  is  not  practical 
and  traditionally  oil  based  drilling 
fluids  would  have  been  used. 

Several  of  the  existing  permit's 
limitations  and  prohibitions  are 
proposed  to  apply  to  these  new  drill 
cuttings  discharges.  Cadmium  and 
merciuy  in  stock  barite  are  proposed  to 


be  limited  to  3mg/kg  and  1  mg/kg 
respectively.  The  discharge  of  free  oil  as 
measured  with  the  static  sheen  test  is 
proposed  to  be  prohibited.  Also,  the 
proposed  permit's  discharge 
prohibitions  of  cuttings  generating 
using:  oil-based  drilling  fluids,  oil 
contaminated  drilling  fluids,  drilling 
fluids  which  contain  diesel  oil,  and 
mineral  oil  as  a  base  are  proposed  to 
apply  to  the  new  category  of  cuttings 
generated  using  non-aqueous  based 
drilling  fluids. 

Based  on  the  proposed  effluent 
limitations  guidelines  sediment  toxicity, 
polynuclear  aromatic  hydrocarbons, 
biodegradation,  formation  oil,  and 
percent  of  drilling  fluids  retained  on 
cuttings  are  proposed  to  be  limited  for 
cuttings  generated  using  non-aqueous 
based  drilling  fluids.  In  addition, 
seafloor  monitoring  is  proposed  to  be 
required  to  address  Ocean  Discharge 
Criteria  requirements  of  section  403(c) 
of  the  Clean  Water  Act.  The  seafloor 
sampling  will  be  conducted  at  leases 
where  cuttings  generated  using  non- 
aqueous based  drilling  fluids  are 
discharged.  The  intent  of  the  monitoring 
is  to  learn  the  extent  of  the  effects  of 
these  drill  cuttings  and  the  rate  of 
recovery  of  the  affected  biological 
communities. 

Additionally,  the  Agency  is 
considering  authorizing  the  discharge  of 
seawater  and  ft^shwater  which  has  been 
used  to  hydrostatically  test  existing 
pipelines.  The  permit  presently 
authorizes  the  discharges  of  seawater 
and  freshwater  which  has  been  used  to 
hydrostatically  test  new  pipelines. 
Those  discharges  are  included  in  the  list 
of  miscellaneous  discharges  of 
ft^shwater  and  seawater  which  have 
been  chemically  treated  and  are  limited 
for:  the  concentration  of  treatment 
chemicals,  free  oil.  and  toxicity.  EPA 
solicits  information  on  the 
appropriateness  of  those  limits  and 
monitoring  requirements  for  the 
dischcirge  being  considered. 

A  copy  of  the  proposed  permit 
language  or  a  detailed  fact  sheet  for  the 
modification  (neither  of  which  are 
included  in  this  Federal  Register  notice) 
may  be  obtained  from  Ms.  Turner  at  the 
address  or  telephone  number  listed 
above.  That  information  may  also  be 
obtained  on  the  Internet  at  the  following 
address:  http://www.epa.gov/earthlr6/ 
6wq/6wq.htm.  Additional  information 
regarding  the  proposed  limitations  and 
monitoring  requirements  for  the 
proposed  drill  cuttings  discharges  can 
also  be  found  in  the  Federal  Register 
notice  for  the  proposed  effluent 
limitations  guidelines  published  at  64 
FR  5487. 
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Other  Legal  Requirements 

Ocean  Discharge  Criteria  Evaluation 

At  63  FR  2238  EPA  Region  6 
determined  that  discharges  in 
comphance  with  the  proposed  general 
permit  for  the  Western  Gulf  of  Mexico 
Outer  Continental  Shelf  general  permit 
(GMG290000)  would  not  cause 
unreasonable  degradation  of  the  marine 
environment.  No  comments  have  been 
received  which  disagree  with  that 
determination. 

Coastal  Zone  Management  Act 

The  Region  foimd  the  proposed 
general  permit  consistent  with  approved 
Coastal  Zone  Management  Plans  for 
Louisiana  and  Texas  and  submitted 
those  determinations  to  the  appropriate 
State  agencies  for  certification.  Such 
certification  was  received  from  the 
Coastal  Management  Division  of  the 
Louisiana  Department  of  Natural 
Resources.  However,  the  Texas  General 
Land  Office  informed  EPA  that  this 
action  is  not  subject  to  their  consistency 
review,  since  the  area  covered  under  the 
permit  is  outside  the  Texas  Coastal 
Management  Program's  boundary. 

Marine  Protection.  Research,  and 
Sanctuaries  Act 

The  Marine  Protection,  Research  and 
Sanctuaries  Act  (MPRSA)  of  1972 
regulates  the  dumping  of  all  types  of 
materials  into  ocean  waters  and 
establishes  a  permit  program  for  ocean 
dumping.  In  addition  the  MPRSA 
establishes  Marine  Sanctuaries  Program, 
implemented  by  the  National 
Oceanographic  and  Atmospheric 
Administration  (NOAA),  which  requires 
NOAA  to  designate  ocean  waters  as 
marine  sanctuaries  for  the  purpose  of 
preserving  or  restoring  their 
conservation,  recreational,  ecological  or 
aesthetic  values.  Pursuant  to  the  Marine 
Protection  and  Sanctuaries  Act,  the 
National  Oceanographic  and 
Atmospheric  Administration  has 
designated  the  Flower  Garden  Banks,  an 
area  within  the  coverage  of  the  OCS 
general  permit,  a  marine  sanctuary.  The 
OCS  general  permit  prohibits  discharges 
in  areas  of  biological  concern,  including 
marine  sanctuaries.  No  change  adopted 
today  affects  that  prohibition. 

Endangered  Species  Act 

As  explained  at  63  FR  2238,  EPA  has 
found  that  issuance  of  the  General 
Permit  for  the  Outer  Continental  Shelf 
for  the  Western  Gulf  of  Mexico  Avill  not 
adversely  affect  any  listed  threatened  or 
endangered  species  or  designated 
critical  habitat  and  requested  written 
concurrence  on  that  determination  from 
the  National  Marine  Fisheries  Service. 


The  National  Marine  Fisheries  Service 
provided  such  concurrence  on  the 
proposed  NPDES  General  Permit  for  the 
Western  Portion  of  the  Outer 
Continental  Shelf  of  the  Gulf  of  Mexico. 

State  Water  Quality  Standards  and 
State  Certification 

Because  state  waters  are  not  included 
in  the  area  covered  by  this  NPDES 
general  permit,  no  state  waters  are 
affected  by  the  discharges  it  authorizes. 
Thus,  the  state  water  quality 
certification  provisions  of  CWA  section 
401  do  not  apply  to  this  permit. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  bom 
the  review  requirements  of  Executive 
Order  12291  pursuant  to  Section  8(b)  of 
that  order.  Guidance  on  Executive  Order 
12866  contain  the  same  exemptions  on 
OMB  review  as  existed  under  Executive 
Order  12291.  In  fact,  however,  EPA 
prepared  a  regulatory  impact  analysis  in 
connection  with  its  promulgation  of 
guidelines  on  which  a  number  of  the 
permit's  provisions  are  based  and 
submitted  it  to  OMB  for  review.  See  58 
FR  12494. 

Paperwork  Reduction  Act 

The  information  collection  required 
by  this  permit  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  in  submission  made  for  the 
NPDES  permit  program  and  assigned 
OMB  control  numbers  2040-0086 
(NPDES  permit  application)  and  2040- 
0004  (discharge  monitoring  reports). 

Since  this  permit  is  very  similar  in 
reporting  and  application  requirements 
and  in  discharges  which  are  required  to 
be  monitored  as  the  previous  Western 
Gulf  of  Mexico  Outer  Continental  Slielf 
(OCS)  general  permit  (GMG290000)  the 
paperwork  burdens  are  expected  to  be 
nearly  identical.  When  it  issued  the 
previous  OCS  general  permit,  EPA 
estimated  it  would  take  an  affected 
facility  three  hours  to  prepare  the 
request  for  coverage  and  38  hours  per 
year  to  prepare  discharge  monitoring 
reports.  It  is  estimated  that  the  time 
required  to  prepare  the  request  for 
coverage  and  discharge  monitoring 
reports  for  the  reissued  permit  will  be 
approximately  the  same. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq,  requires  that  EPA 
prepare  a  regulatory  flexibility  analysis 
for  regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  As  indicated  below,  the  permit 


issued  today  is  not  a  "rule"  subject  to 
the  Regulatory  Flexibihty  Act .  EPA 
prepared  a  regulatory  flexibility 
analysis,  however,  on  the  promulgation 
of  the  Offshore  Subcategory  guidelines 
on  which  many  of  the  permit's  effluent 
limitations  are  based.  That  analysis 
shows  that  issuance  of  this  permit  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA),  Public 
Law  104—4,  generally  requires  Federal 
agencies  to  assess  the  effects  of  their 
"regulatory  actions"  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  As  stated  in  the  Federal  Register 
notice  for  the  proposed  permit,  this 
permit  is  not  a  rule  which  is  subject  to 
the  requirements  of  the  UMRA.  "The 
permit  also  woidd  not  uniquely  affect 
small  governments  because  compliance 
with  the  proposed  permit  conditions 
affects  small  governments  in  the  same 
manner  as  any  other  entities  seeking 
coverage  under  the  permit. 
Additionally,  EPA  does  not  expect  small 
governments  to  operate  facilities 
authorized  to  discharge  by  this  permit. 
No  comments  were  received  which 
challenge  EPA's  interpretation  of  the 
Unfunded  Mandates  Reform  Act,  as  it 
applies  to  this  permit. 

National  Environmental  Policy  Act 
(NEPA) 

As  stated  in  the  Federal  Register 
notice  for  the  proposed  permit  (see  63 
FR  2238,  January  14,  1998)  EPA 
determined  that  reissuance  of  this 
NPDES  general  permit  will  not  result  in 
any  new  impacts  which  were  not 
subjected  to  NEPA  analysis  in  either 
Mineral  Management  Service's  EIS  or 
the  SEIS  produced  by  EPA  Region  6.  All 
discharges  authorized  by  this  reissued 
permit  were  addressed  in  that  NEPA 
Review.  Thus  EPA  did  not  prepare  a 
supplemental  environmental  impact 
statement  for  this  action.  No  comments, 
on  the  proposed  permit,  were  received 
which  would  suggest  additional  actions 
are  required  to  meet  the  requirements  of 
NEPA. 

Authorization  To  Discharge  Under  the 
National  Pollutant  Discharge 
Elimination  System 

In  compliance  with  the  Federal  Water 
PoUution  Control  Act,  as  amended  (33 
U.S.C.  1251  et.  seq.  the  "Act"), 
operators  of  lease  blocks  in  the  Oil  and 
Gas  Extraction  Point  Source  Category 
which  are  located  in  Federal  waters  of 
the  Western  Portion  of  the  Gulf  of 
Mexico  (defined  as  seaward  of  the  outer 
boundary  of  the  territorial  seas  off 
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Louisiana  and  Texas)  are  authorized  to 
discharge  to  the  Western  Portion  of  the 
Federal  Waters  of  the  Gulf  of  Mexico  in 
accordance  with  effluent  limitations, 
monitoring  requirements,  and  other 
conditions  set  forth  in  Parts  I,  II,  and  m 
hereof.  Also,  operators  of  lease  blocks 
located  in  the  territorial  seas  of 
Louisiana  and  Texas  are  authorized  to 
discharge  produced  water  from  wells 
located  in  those  lease  blocks  to  the 
Western  Portion  of  the  Federal  Waters  of 
the  Gulf  of  Mexico  in  accordance  with 
effluent  limitations,  monitoring 
requirements,  and  other  conditions  set 
forth  in  Parts  I,  H,  and  III  hereof. 

Operators  of  lease  blocks  located 
within  the  general  permit  area  must 
submit  written  notification  to  the 
Regional  Administrator  that  they  intend 
to  be  covered  (See  Part  I.A.2).  Unless 
otherwise  notified  in  writing  by  the 
Regional  Administrator  after  submission 
of  the  notification,  owners  or  operators 
requesting  coverage  are  authorized  to 
discharge  imder  this  general  permit. 
Operators  of  lease  blocks  within  the 
general  permit  area  who  fail  to  notify 
the  Regional  Administrator  of  intent  to 
be  covered  by  this  general  permit  are 
npt  authorized  under  this  general  permit 
to  discharge  pollutants  from  those 
facilities.  Operators  who  have 
previously  submitted  a  written 
notification  of  intent  to  be  covered  by  a 
subsequent  permit,  as  required  by  the 
previous  permit,  need  not  submit  an 
additional  notification  of  intent  to  be 
covered. 

Facilities  which  adversely  affect 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historic  Places 
are  not  authorized  to  discharge  under 
this  permit. 

This  permit  shall  become  effective  at 
Midnight  Central  Standard  Time  on  July 
19,  1999. 

This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight, 
Central  Standard  Time,  November  3, 
2003. 

Signed  this  9th  day  of  April,  1999. 
Jack  V.  Ferguson, 

Acting  Director,  Water  Quality  Protection 
Division,  EPA  Region  6. 

Part  I.  Requirements  for  NFDES  Permits 

Section  A.  Permit  Applicability  and 
Coverage  Conditions 

1.  Operations  Covered 

This  permit  establishes  effluent 
limitations,  prohibitions,  reporting 
requirements,  and  other  conditions  on 
discharges  from  oil  and  gas  facilities 
engaged  in  production,  field 
exploration,  developmental  drilling, 
well  completion,  well  treatment 


operations,  and  well  workover  and 
abandonment  operations. 

The  permit  coverage  area  consists  of 
lease  blocks  located  in  and  discharging 
to  Federal  waters  in  the  Gulf  of  Mexico 
seaward  of  the  outer  boundary  of  the 
territorial  seas  offshore  of  Louisiana  and 
Texas  and  shall  include  lease  blocks 
west  of  the  western  boundary  of  the 
outer  continental  shelf  lease  areas 
defined  as:  Mobile,  Viosca  Knoll  (north 
part),  Destin  Dome,  Desoto  Canyon, 
Lloyd,  and  Henderson.  In  Texas,  where 
the  state  has  mineral  rights  to  3  leagues, 
some  operators  with  state  lease  tracts 
are  required  to  request  coverage  imder 
this  Federal  NPDES  general  permit.  In 
addition,  permit  coverage  consists  of 
produced  water  discharges  to  those 
Federal  waters  from  lease  blocks  located 
in  the  territorial  seas  of  Texas  and 
Louisiana.  This  includes  produced 
water  from  wells  located  in  the  area  of 
coverage,  which  is  sent  on-shore  for 
treatment  and  subsequently  sent  back  to 
the  Outer  Continents  Shelf  to  be 
discharged.  This  permit  does  not 
authorize  discharges  from  facilities 
located  in  or  discharging  to  the 
territorial  seas  of  Louisiana  or  Texas  or 
from  facilities  defined  as  "coastal", 
"onshore",  or  "stripper"  (see  40  CFR 
part  435,  subparts  C,  D,  and  E). 

2.  Notification  Requirements 

Written  notification  of  intent  to  be 
covered  including  the  legal  name  and 
address  of  the  operator,  the  lease  block 
number  assigned  by  the  Department  of 
Interior  or  the  state  or,  if  none,  the  name 
commonly  assigned  to  the  lease  area 
shall  be  submitted  at  least  fourteen  days 
prior  to  the  commencement  of 
discharge.  If  the  lease  block  was 
previously  covered  by  this  or  another 
permit,  the  operator  shall  also  include 
the  previous  permit  niunber  in  the 
notification.  The  notice  of  intent  must 
also  identify  any  fecility  which  is  a  New 
Source  and  state  the  date  on  which  thei 
facility's  protection  from  more  stringent 
new  source  performance  standards  or 
technology  based  limitations  ends.  That 
date  is  the  soonest  of:  ten  years  bom  the 
date  that  construction  is  completed,  ten 
years  from  the  date  the  source  begins  to 
discharge  process  or  non-construction 
related  waste  water,  or  the  end  of  the 
period  of  depreciation  or  amortization 
of  the  facility  for  the  purposes  of  section 
167  or  169  (or  both)  of  the  Internal 
Revenue  code  of  1954. 

Additionally,  if  an  application  for  an 
individual  permit  for  the  activity  was 
previously  submitted  to  EPA  Region  6, 
the  notice  of  intent  shall  include  the 
application/permit  number  of  that 
application  or  the  permit  number  of  any 


individual  NPDES  permit  issued  by  EPA 
Region  6  for  this  activity. 

Permittees  located  in  lease  blocks  that 
(a)  are  neither  in  nor  adjacent  to  MMS- 
defined  "no  activity"  areas,  or  (b)  do  not 
require  live-bottom  surveys  are  required 
only  to  submit  a  notice  of  intent  to  be 
covered  by  this  general  permit. 
Permittees  who  are  located  in  lease 
blocks  that  are  either  in  or  adjacent  to 
"no  activity"  areas  or  require  live 
bottom  surveys  are  required  to  submit 
both  a  notice  of  intent  to  be  covered  that 
specifies  they  are  located  in  such  a  lease 
block,  and  in  addition  are  required  to 
submit  a  notice  of  commencement  of 
operations. 

Permittees  located  in  lease  blocks 
either  in  or  immediately  adjacent  to 
MMS-defined  "no  activity"  areas,  shall 
be  responsible  for  determining  whether 
a  controlled  discharge  rate  is  required. 
The  maximum  discharge  rate  for  drilling 
fluids  is  determined  by  the  distance 
from  the  facility  to  the  "no  activity" 
area  boimdary  and  the  discharge  rate 
equation  provided  in  Part  I.B.l.b.  of  this 
permit.  The  permittee  shall  report  the 
distance  from  the  permitted  facility  to 
the  "no  activity"  area  boundary  and  the 
calculated  maximum  discharge  rate  to 
EPA  with  its  notice  of  commencement 
of  operations. 

For  permittees  located  in  lease  blocks 
that  require  live-bottom  surveys,  the 
final  determination  of  the  presence  or 
absence  of  live-bottom  communities,  the 
distance  of  the  facility  hova  identified 
live-bottom  areas,  and  the  calculated 
maximum  discharge  rate  shall  be 
reported  with  the  notice  of 
commencement  of  operations. 

All  notifications  of  intent  to  be 
covered  and  any  subsequent  reports 
under  this  permit  shall  be  sent  to  the 
following  address:  Water  Enforcement 
Branch  (6EN-WC),  Region  6,  U.S. 
Environmental  Protection  Agency,  P.O. 
Box  50625,  Dallas,  TX  75250.  Operators 
who  have  previously  submitted  a 
written  notification  of  intent  to  be 
covered  by  a  subsequent  permit,  as 
required  by  the  previous  permit,  need 
not  submit  an  additional  notification  of 
intent  to  be  covered. 

3.  Termination  of  Operations 

Lease  block  operators  shall  notify  the 
Regional  Administrator  within  60  days 
after  the  permanent  termination  of 
discharges  from  their  faciUties  within 
the  lease  block. 

Section  B.  Effluent  Limitations  and 
Monitoring  Requirements 

1.  Drilling  Fluids 

The  discharge  of  drilling  fluids  shall 
be  limited  and  monitored  by  the 
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permittee  as  specified  in  Table  3  of 
Appendix  A  and  as  below. 

Special  Note:  The  permit  prohibitions  and 
limitations  that  apply  to  drilling  fluids,  also 
apply  to  fluids  that  adhere  to  drill  cuttings. 
Any  permit  condition  that  may  apply  to  the 
drilling  fluid  discharges,  therefore,  also 
applies  to  cuttings  discharges. 

(Exception)  The  discharge  rate  limit 
for  drilling  fluids  does  not  apply  to  drill 
cuttings. 

(a)  Prohibitions 

Oil-Based  Drilling  Fluids.  The 
discharge  of  oil-based  drilling  fluids  £uid 
inverse  emulsion  drilling  fluids  is 
prohibited. 

Oil  Contaminated  Drilling  Fluids.  The 
discharge  of  drilling  fluids  which 
contain  waste  engine  oil,  cooling  oil, 
gear  oil  or  any  lubricants  which  have 
been  previously  used  for  purposes  other 
than  borehole  lubrication,  is  prohibited. 

Diesel  Oil.  Drilling  fluids  to  which 
any  diesel  oil  has  been  added  as  a 
lubricant  may  not  be  discharged. 

(b)  Limitations 

hAineml  Oil.  Mineral  oil  may  be  used 
only  as  a  carrier  fluid  (transporter  fluid), 
lubricity  additive,  or  pill. 

Cadmium  and  Mercury  in  Barite. 
There  shall  be  no  discharge  of  drilling 
fluids  to  which  barite  has  been  added, 
if  such  barite  contains  mercury  in 
excess  of  1.0  mg/kg  (dry  weight)  or 
cadmium  in  excess  of  3.0  mg/kg  (dry 
weight).  The  permittee  shall  analyze  a 
representative  sample  of  all  stock  barite 
used  once,  prior  to  drilling  each  well, 
and  submit  the  results  for  total  merciuy 
and  cadmium  in  the  Discharge 
Monitoring  Report  (DMR). 

If  more  than  one  well  is  being  drilled 
at  a  site,  new  analyses  are  not  required 
for  subsequent  wells,  provided  that  no 
new  supplies  of  barite  have  been 
received  since  the  previous  analysis.  In 
this  case,  the  results  of  the  previous 
analysis  should  be  used  on  the  DMR. 
.    Alternatively,  the  permittee  may 
provide  certification,  as  documented  by 
the  supplier(s),  that  the  barite  being 
used  on  the  well  will  meet  the  above 
limits.  The  concentration  of  the  mercury 
and  cadmium  in  the  barite  shall  be 
reported  on  the  DMR  as  dociunented  by 
the  supplier. 

Analyses  shall  be  conducted  by 
absorption  spectrophotometry  (see  40 
CFR  part  136,  flame  and  flameless  AAS) 
and  the  results  expressed  in  mg/kg  (dry 
weight). 

Toxicity.  Discharged  drilling  fluids 
shall  meet  both  a  daily  minimum  and  a 
monthly  average  minimum  96-hour 
LC50  of  at  least  30,000  ppm  in  a  9:1 
seawater  to  drilling  fluid  suspended 
particulate  phase  (SPP)  volumetric  ratio 


using  Mysidopsis  bahia.  Monitoring 
shall  be  performed  at  least  once  per 
month  for  both  a  daily  minimum  and 
the  monthly  average.  In  addition,  an 
end-of-well  sample  is  required  for  a 
daily  minimum.  The  type  of  sample 
required  is  a  grab  sample,  taken  from 
beneath  the  shale  shaker,  or  if  there  are 
no  retiuns  accross  the  shale  shaker,  the 
sample  must  be  taken  from  a  location 
that  is  characteristic  of  the  overall  mud 
system  to  be  discharged.  Permittees 
shall  report  pass  or  fail  on  the  DMR 
using  either  the  full  toxicity  test  or  the 
partial  toxicity  test  as  specified  at  58  FR 
12512;  however,  if  the  partial  toxicity 
test  shows  a  failure,  all  testing  of  future 
samples  from  that  well  shall  be 
conducted  using  the  full  toxicity  test 
method  to  determine  the  96-hour  LC50. 

Free  Oil.  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  using  the  static  sheen 
method  once  per  week  when 
discharging.  The  number  of  days  a 
sheen  is  observed  must  be  recorded. 

Discharge  Rate.  All  facilities  are 
subject  to  a  maximum  discharge  rate  of 
1 ,000  barrels  per  hour. 

For  those  facilities  subject  to  the 
discharge  rate  limitation  requirement 
because  of  their  proximity  to  areas  of 
biological  concern,  the  discharge  rate  of 
drilling  fluids  shall  be  determined  by 
the  following  equation: 

R=10  I'  i-°8  <<*"5>  *  TiJ 

Where: 

R=discharge  rate  (bbl/hr) 

d=distance  (meters)  from  the  boundary 

of  a  controlled  discharge  rate  area 
T,=toxicity-based  discharge  rate 

tenn=[log  (LC50  x  8  x  IQ-^))  / 

0.3657 

Drilling  fluids  discharges  (based  on  a 
mud  toxicity  of  30,000  ppm)  equal  to  or 
less  than  544  meters  from  areas  of 
biological  concern  shall  comply  with 
the  discharge  rate  obtained  from  the 
equation  above.  Drilling  fluids 
discharges  which  are  shunted  to  the 
bottom  as  required  by  MMS  are  not 
subject  to  this  discharge  rate  control 
requirement. 

All  discharged  drilling  fluids, 
including  those  fluids  adhering  to 
cuttings  must  meet  the  limitations  of 
this  section  except  that  discharge  rate 
limitations  do  not  apply  before 
installation  of  the  marine  riser. 

(c)  Monitoring  Requirements 

Drilling  Fluids  Inventory.  The 
permittee  shall  maintain  a  precise 
chemical  inventory  of  all  constituents 
and  their  total  voliune  or  mass  added 
downhole  for  each  well. 


2.  Drill  Cuttings 

The  discharge  of  drill  cuttings  shall  be 
limited  and  monitored  by  the  permittee 
as  specified  in  Appendix  A,  Table  2  and 
as  below. 

(a)  Prohibitions 

Cuttings  from  Oil  Based  Drilling 
Fluids.  The  discharge  of  cuttings  that 
are  generated  while  using  an  oil-based 
or  invert  emulsion  mud  is  prohibited. 

Cuttings  from  Oil  Contaminated 
Drilling  Fluids.  The  discharge  of 
cuttings  that  are  generated  using  drilling 
fluids  which  contain  vraste  engine  oil, 
cooling  oil,  gear  oil  or  any  lubricants 
which  have  been  previously  used  for 
piuposes  other  than  borehole 
lubrication,  is  prohibited. 

Cuttings  Generated  Using  Drilling 
Fluids  which  Contain  Diesel  Oil.  Drill 
cuttings  generated  using  drilling  fluids 
to  which  any  diesel  oil  has  been  added 
as  a  lubricant  may  not  be  discharged. 

Cuttings  Generated  Using  Mineral  Oil. 
The  discharge  of  cuttings  generated 
using  drilling  fluids  which  contain 
mineral  oil  is  prohibited  except  when 
the  mineral  oil  is  used  as  a  carrier  fluid 
(transporter  fluid),  lubricity  additive,  or 
pill. 

Cadmium  and  Mercury  in  Barite.  Drill 
cuttings  generated  using  drilling  fluids 
to  which  barite  has  been  added  shall  not 
be  discharged  if  such  barite  contains 
mercury  in  excess  of  1.0  mg/kg  (dry 
weight)  or  cadmium  in  excess  of  3.0  mg/ 
kg  (dry  weight). 

Toxicity.  Drill  cuttings  generated 
using  drilling  fluids  with  a  daily 
minimum  or  a  monthly  average 
minimum  96-hour  LC50  of  less  than 
30,000  ppm  in  a  9:1  seawater  to  drilling 
fluid  suspended  particulate  phase  (SPP) 
volumetric  ratio  using  Mysidopsis  bahia 
shall  not  be  discharged. 

(b)  Limitations 

Free  Oil.  No  fi«e  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  using  the  static  sheen  test 
method  once  per  week  when 
discharging.  The  number  of  days  a 
sheen  is  observed  must  be  recorded. 

3.  Deck  Drainage 

Limitations 

Free  Oil.  No  free  oil  shaU  be 
discharged,  as  determined  by  the  visual 
sheen  method  on  the  surface  of  the 
receiving  water.  Monitoring  shall  be 
performed  once  per  day  when 
discharging,  during  conditions  when  an 
observation  of  a  visual  sheen  on  the 
surface  of  the  receiving  water  is  possible 
in  the  vicinity  of  the  discharge,  and  the 
facility  is  manned.  The  number  of  days 
a  sheen  is  observed  must  be  recorded. 
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4.  Produced  Water 
(a)  Limitations 

Oil  and  Grease.  Produced  water 
discharges  must  meet  both  a  daily 
maximum  of  42  mg/1  and  a  monthly 
average  of  29  mg/1  for  oil  and  grease. 
The  sample  type  shall  be  either  grab,  or 
a  24-hour  composite  which  consists  of 
the  arithmetic  average  of  the  results  of 
4  grab  samples  taken  over  a  24-hour 
period.  If  only  one  sample  is  taken  for 
any  one  month,  it  must  meet  both  the 
daily  and  monthly  limits.  Samples  shall 
be  collected  prior  to  the  addition  of  any 
seawater  to  the  produced  water  waste 
stream.  The  analytical  method  is  that 
specified  at  40  CFR  part  136  or  the 
alternate  method  described  in  Part  I.D.5 
of  this  permit. 

Toxicity.  The  7-day  average  minimum 
and  monUily  average  minimum  No 
Observable  Effect  Concentration  (NOEC) 
must  be  equal  to  or  greater  than  the 
critical  dilution  concentration  specified 
in  Table  1  of  this  permit.  Critical 
dilution  shall  be  determined  using 
Table  1  of  this  permit  and  is  based  on 
the  discharge  rate  most  recently 
reported  on  the  discharge  monitoring 
report,  discharge  pipe  diameter,  and 
water  depth  between  the  discharge  pipe 
and  the  bottom.  Facilities  which  have 
not  previously  reported  produced  water 
flow  on  the  discharge  monitoring  report 
shall  use  the  highest  monthly  average 
flow  measured  during  the  previous 
twelve  months  for  determining  the 
critical  dilution  from  Table  1  of  this 
permit.  The  monthly  average  minimum 
NOEC  value  is  defined  as  the  arithmetic 
average  of  all  7-day  average  NOEC 
values  determined  during  the  month. 

(Exception)  Permittees  vdshing  to 
increase  mixing  may  use  a  horizontal 
diffuser,  add  seawater,  or  may  install 
multiple  discharge  ports. 

Permittees  using  a  horizontal  diffuser 
shall  install  the  diffuser  designed  sa  that 
the  7-day  average  minimum  and 
monthly  average  minimum  No 
Observable  Effect  Concentration  (NOEC) 
is  equal  to  or  greater  than  the  critical 
dilution  concentration  as  calculated 
using  CORMIX2  version  3.20  or  newer, 
with  the  following  input  conditions: 

Density  Gradient  =  0.15  0|/m 
Ambient  seawater  density  at  diffuser 

depth  =  1017  kg/m' 
Produced  water  density  =  1070  kg/m' 
Current  speed  =  10  cm/sec. 

Permittees  shall  submit  a  certification 
that  the  diffuser  has  been  instfdled  and 
state  the  critical  dilution  corresponding 
to  the  diffuser  in  the  certification.  The 
CORMIX2  model  runs  shall  be  retained 
by  the  permittee  as  part  of  its  NPDES 
records. 


Permittees  discharging  produced 
water  at  a  rate  greater  than  75,000  bbl/ 
day  shall  determine  the  critical  dilution 
using  CORMIX  (version  3.20  or  newer) 
with  the  input  parameters  shown  above. 
Permittees  shall  retain  the  model  run  as 
a  part  of  the  NPDES  records. 

Permittees  using  vertically  aligned 
multiple  discharge  ports  shall  provide 
vertical  separation  between  ports  which 
is  consistent  with  Table  1-G  of  this 
permit.  When  multiple  discharge  ports 
are  installed,  the  depth  difference 
between  the  discharge  port  closest  to  the 
sea  floor  and  the  sea  floor  shall  be  the 
depth  difference  used  to  determine  the 
critical  dilution  from  Table  1  of  this 
permit.  The  critical  dilution  value  shall 
be  based  on  the  port  flow  rate  (total  flow 
rate  divided  by  the  nimiber  of  discharge 
ports)  and  based  on  the  diameter  of  the 
discharge  port  (or  smallest  discharge 
port  if  they  are  of  different  styles). 

When  seawater  is  added  to  produced 
water  prior  to  discharge,  the  total 
produced  water  flow,  including  the 
added  seawater,  shall  be  used  in 
determining  the  critical  dilution  from 
Table  1. 

(b)  Monitoring  Requirements 

Flow.  Once  per  month,  an  estimate  of 
the  flow  (MOD)  must  be  recorded. 

Toxicity.  The  flow  used  to  determine 
the  frequency  of  toxicity  testing  shall  be 
the  flow  most  recently  reported  on  the 
discharge  monitoring  report  for  the 
facility.  Facilities  which  have  not 
previously  reported  produced  water 
flow  on  the  discharge  monitoring  report 
shall  use  the  highest  monthly  average 
flow  measured  during  the  past  twelve 
months.  The  required  frequency  of 
testing  shall  be  determined  as  follows: 


Discharge  rate 

Toxictty  testing  fre- 
quency 

0-4,599  bbl/day  

4,600  bbl/day  and 
above. 

Once  per  year. 
Once  per  calendar 
quarter. 

The  calendar  quarters  are  defined  as 
the  following  periods:  January  1  to 
March  31,  April  1  to  June  30,  July  1  to 
September  30,  and  October  1  to 
December  31. 

Toxicity  testing  requirements  for  new 
discharges  shall  become  effective  at  the 
start  of  the  first  calendar  quarter  after 
discharge  begins.  Toxicity  testing 
requirements  shall  become  effective 
[Insert  the  first  calendar  quarter  start 
date  following  the  date  of  permit 
issuance]. 

Samples  for  monitoring  produced 
water  toxicity  shall  be  collected  after 
addition  of  any  added  substances, 
including  seawater  that  is  added  prior  to 
discharge,  and  before  the  flow  is  split 


for  multiple  discharge  ports.  Samples 
also  shall  be  representative  of  produced 
water  discharges  when  scale  inhibitors, 
corrosion  inhibitors,  biocides,  paraffin 
inhibitors,  well  completion  fluids, 
workover  fluids,  and/or  well  treatment 
fluids  are  used  in  operations. 

If  the  permittee  has  been  subject  to 
quarterly  testing  and  has  been 
compliant  with  these  toxicity  limits  for 
one  full  year  (four  consecutive  quarters), 
the  required  testing  frequency  shall  be 
reduced  to  once  per  year,  ff  the 
permittee  has  been  subject  to  annual 
testing  and  has  been  compliant  for  the 
first  year,  the  required  toxicity  testing 
frequency  shall  remain  at  once  per  year 
even  if  the  discharge  rate  subsequently 
exceeds  4,599  bbl/day.  Also,  if  the 
permittee  monitored  produced  water 
toxicity  at  the  reduced  frequency  of 
once  per  year  under  the  previous  Outer 
Continental  Shelf  general  permit,  the 
required  monitoring  frequency  shall 
remain  at  once  per  year  as  long  as  the 
discharge  is  compliant  with  the  toxicity 
limits.  See  also  Part  I.D.3.d  of  this 
permit. 

Visual  Sheen.  The  permittee  shall 
monitor  bee  oil  using  the  visual  sheen 
test  method  on  the  surface  of  the 
receiving  water.  Monitoring  shall  be 
performed  once  per  day  when 
discharging,  during  conditions  when 
observation  of  a  sheen  on  the  surface  of 
the  receiving  water  is  possible  in  the 
vicinity  of  the  discharge,  and  when  the 
facility  is  manned. 

Oil  and  Grease.  A  produced  water 
sample  shall  be  collected  and  analyzed 
for  oil  and  grease  when  a  sheen  is 
observed  in  the  "icinity  of  the  produced 
water  discharge.  At  a  minimum  a 
sample  shall  be  collected  and  analyzed 
once  per  month. 

5.  Produced  Sand 

There  shall  be  no  discharge  of 
produced  sand. 

6.  Well  Treatment  Fluids,  Completion 
Fluids,  and  Workover  Fluids 

(a)  Limitations 

Free  Oil.  No  free  oil  shall  be 
discharged.  Monitoring  shall  be 
performed  using  the  static  sheen  test 
method  once  per  day  when  discharging 
and  the  fecility  is  manned.  The  niunber 
of  days  a  sheen  is  observed  must  be 
recorded. 

Oil  and  Grease.  Well  treatment, 
completion,  and  workover  fluids  must 
meet  both  a  daily  maximum  of  42  mg 
/I  and  a  monthly  average  of  29  mg/1 
limitation  for  oil  and  grease.  The  sample 
type  may  be  either  grab,  or  a  24-hour 
composite  consisting  of  the  arithmetic 
average  of  the  results  of  4  grab  samples 
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taken  within  the  24-hour  period.  If  only 
one  sample  is  taken  for  any  one  month, 
it  must  meet  both  the  daily  and  monthly 
limits.  The  analytical  method  is  that 
specified  at  40  CFR  part  136  or  the 
alternate  method  described  in  part  J.D.5 
of  this  permit. 

Priority  Pollutants.  For  well  treatment 
fluids,  completion  fluids,  and  workover 
fluids,  the  discharge  of  priority 
pollutants  is  prohibited  except  in  trace 
amounts.  Information  on  the  specific 
chemical  composition  of  any  additives 
containing  priority  pollutants  shall  be 
recorded. 

Note:  If  materials  added  downhole  as  well 
treatment,  completion,  or  workover  fluids 
contain  no  priority  pollutants,  the  discharge 
is  assumed  not  to  contain  priority  pollutants 
except  possibly  in  trace  amounts. 

(b)  Monitoring  Requirements 

This  discharge  shall  be  considered 
produced  water  for  monitoring  purposes 
when  commingled  with  produced 
water. 

7.  Sanitary  Waste  (Facilities 
Continuously  Manned  by  10  or  More 
Persons) 

(a)  Prohibitions 

Solids.  No  floating  solids  may  be 
discharged  to  the  receiving  waters.  An 
observation  must  be  made  once  per  day 
for  floating  solids.  Observation  must  be 
made  during  daylight  in  the  vicinity  of 
sanitary  waste  outfalls  following  either 
the  morning  or  midday  meal  and  at  a 
time  during  maximum  estimated 
discharge.  The  number  of  days  solids 
are  observed  must  be  recorded. 

(b)  Limitations 

Residual  Chlorine.  Total  residual 
chlorine  is  a  surrogate  parameter  for 
fecal  coliform.  Discharge  of  residual 
chlorine  must  meet  a  minimum  of  1  mg/ 
1  and  shall  be  maintained  as  close  to  this 
concentration  as  possible.  A  grab 
sample  must  be  taken  once  per  jnonth 
and  the  concentration  recorded 
(approved  method,  Hach  CN-66-DPD). 

(Exception)  Any  facility  which 
properly  operates  and  maintains  a 
marine  sanitation  device  (MSD)  that 
complies  with  pollution  control 
standards  and  regulations  under  section 
312  of  the  Act  shall  be  deemed  in 
compliance  with  permit  limitations  for 
sanitary  waste.  The  MSD  shall  be  tested 
yearly  for  proper  operation  and  the  test 
results  maintained  at  the  facility. 


8.  Sanitary  Waste  (Facilities 
Continuously  Manned  by  9  or  Fewer 
Persons  or  Intermittently  by  Any 
Number) 

(a)  Prohibitions 

Solids.  No  floating  solids  may  be 
discharged  to  the  receiving  waters.  An 
observation  must  be  made  once  per  day 
for  floating  solids.  Observation  must  be 
made  during  daylight  in  the  vicinity  of 
sanitary  waste  outfalls  following  either 
the  morning  or  midday  meal  and  at  a 
time  during  maximum  estimated 
discharge.  The  niunber  of  days  solids 
are  observed  must  be  recorded. 

(Exception)  Any  facility  which 
properly  operates  and  maintains  a 
marine  sanitation  device  (MSD)  that 
complies  with  pollution  control 
standards  and  regulations  under  section 
312  of  the  Act  shall  be  deemed  to  be  in 
compliance  with  permit  limitations  for 
sanitary  waste.  The  MSD  shall  be  tested 
yearly  for  proper  operation  and  the  test 
results  maintained  at  the  facility. 

9.  Domestic  Waste 

(a)  Prohibitions 

Solids.  No  floating  solids  or  foam 
shall  be  discharged. 

(b)  Monitoring  Requirements 

An  observation  shall  be  made  once 
per  day  during  daylight  in  the  vicinity 
of  domestic  waste  outfalls  following  die 
morning  or  midday  meal  and  at  a  time 
during  maximum  estimated  discharge. 
The  number  of  days  solids  are  observed 
must  be  recorded. 

10.  Miscellaneous  Discharges 

Desalination  Unit  Discharge 
Diatomaceous  Earth  Filter  Media 
Blowout  Preventer  Fluid 
Uncontaminated  Ballast  Water 
Uncontaminated  Bilge  Water 
Mud,  Cuttings,  and  Cement  at  the 

Seafloor 
Uncontaminated  Freshwater 
Uncontaminated  Seawater 
Boiler  Slowdown 
Source  Water  and  Sand 
Excess  Cement  Slurry 

Limitations 

Free  Oil.  No  free  oil  shall  be 
discharged.  Discharge  is  limited  to  those 
times  that  a  visual  sheen  observation  is 
possible  unless  the  operator  uses  the 
static  sheen  method.  Monitoring  shall 
be  performed  using  the  visual  sheen 
method  on  the  surface  of  the  receiving 
water  once  per  week  when  discharging, 
or  by  use  of  the  static  sheen  method  at 
the  operator's  option.  The  number  of 
days  a  sheen  is  observed  must  be 
recorded. 

(Exceptions)  Uncontaminated 
seawater,  uncontaminated  freshwater. 


source  water  and  source  sand, 
uncontaminated  bilge  water,  and 
uncontaminated  ballast  water  may  be 
discharged  from  platforms  that  are  on 
automatic  purge  systems  without 
monitoring  for  free  oil  when  the 
facilities  are  not  manned.  Additionally, 
discharges  at  the  seafloor  of:  muds  and 
cuttings  prior  to  installation  of  the 
marine  riser,  cement,  and  blowout 
preventer  fluid  may  be  discharged 
without  monitoring  with  the  static 
sheen  test  when  conditions  make 
observation  of  a  visual  sheen  on  the 
surface  of  the  receiving  water 
impossible. 

11.  Miscellaneous  Discharges  of 
Seawater  and  Freshwater  Which  Have 
Been  Chemically  Treated 

Excess  seawater  which  permits  the 

continuous  operation  of  fire  control 

and  utility  lift  pumps 
Excess  seawater  from  pressure 

maintenance  and  secondary  recovery 

projects 
Water  released  during  training  of 

personnel  in  fire  protection 
Seawater  used  to  pressure  test  new 

piping  and  new  pipelines 
Ballast  water 
Once  Through  Non-contact  cooling 

water 
Desalinization  unit  discharge 

(a)  Limitations 

Treatment  Chemicals.  The 
concentration  of  treatment  chemicals  in 
discharged  seawater  or  freshwater  shall 
not  exceed  the  most  stringent  of  the 
following  three  constraints: 

(1)  The  maximum  concentrations  and 
any  other  conditions  specified  in  the 
EPA  product  registration  labeling  if 
the  chemical  is  an  EPA  registered 
product 

(2)  the  maximum  manufacturer's 
recommended  concentration 

(3)  500  mg/1 

Free  Oil.  No  ft^e  oil  shall  be 
discharged.  Discharge  is  limited  to  those 
times  that  a  visible  sheen  observation  is 
possible  unless  the  operator  uses  the 
static  sheen  method.  Monitoring  shall 
be  performed  using  the  visual  sheen 
method  on  the  surface  of  the  receiving 
water  once  per  week  when  discharging, 
or  by  use  of  the  static  sheen  method  at 
the  operator's  option.  The  number  of 
days  a  sheen  is  observed  must  be 
recorded. 

Toxicity.  The  48-hour  minimum  and 
monthly  average  minimum  No 
Observable  Effect  Concentration 
(NOEC),  or  if  specified  the  7-day  average 
minimum  and  monthly  average 
minimum  NOEC,  must  be  equal  to  or 
greater  than  the  critical  dilution 
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concentration  specified  in  this  permit  in 
Table  2-A  for  seawater  discharges  and 
2-B  for  freshwater  discharges.  Critical 
dilution  shall  be  determined  using 
Table  2  of  this  permit  and  is  based  on 
the  discharge  rate,  discharge  pipe 
diameter,  and  water  depth  between  the 
discharge  pipe  and  the  bottom.  The 
monthly  average  minimum  NOEC  value 
is  defined  as  the  arithmetic  average  of 
all  48-hour  average  NOEC  (or  7-day 
average  minimum  NOEC)  values 
determined  during  the  month. 

(b)  Monitoring  Requirements 

Flow.  Once  per  month,  an  estimate  of 
the  flow  (MGD)  must  be  recorded. 

Toxicity.  The  required  frequency  of 
testing  for  continuous  discharges  shall 
be  determined  as  follows: 


Discharge  rate 


(M99  bbl/day  ...: 

500-4,599  bbl/day  

4,600  bbl/day  and  atxsve 


Toxicity  testing  fre- 
quency 


Once  per  year. 
Once  per  quarter. 
Once  per  month 


Intermittent  or  batch  discharges  shall 
be  monitored  once  per  discharge  but  are 
required  to  be  monitored  no  more 
frequently  than  the  corresponding 
frequencies  shown  above  for  continuous 
discharges. 

Samples  shall  be  collected  after 
addition  of  any  added  substances, 
including  seawater  that  is  added  prior  to 
discharge,  and  before  the  flow  is  split 
for  multiple  discharge  ports.  Samples 
also  shall  be  representative  of  the 
discharge.  Methods  to  increase  dilution 
previously  described  for  produced  water 
in  Part  I.B.4.a  also  apply  to  seawater  and 
freshwater  discharges  which  have  been 
chemically  treated. 

If  the  permittee  has  been  compliant 
with  this  toxicity  limit  for  one  full  year 
(12  consecutive  months)  for  a 
continuous  discharge  of  chemically 
treated  seawater  or  freshwater,  the 
required  testing  frequency  shall  be 
reduced  to  once  per  year  for  that 
discharge. 

Section  C.  Other  Discharge  Limitations 

1.  Floating  Solids  or  Visible  Foam 

There  shall  be  no  discharge  of  floating 
solids  or  visible  foam  itom  any  source 
in  other  than  trace  amoimts. 

(Exception)  For  new  sources,  this 
limitation  only  applies  to  miscellaneous 
discharges  and  domestic  waste 
discharges. 

2.  Halogenated  Phenol  Compounds 

There  shall  be  no  discharge  of 
halogenated  phenol  compoimds  as  a 
part  of  any  waste  stream  authorized  in 
this  permit. 


3.  Dispersants,  Surfactants,  and 
Detergents 

The  facility  operator  shall  minimize 
the  discharge  of  dispersants,  surfactants 
and  detergents  except  as  necessaiy  to 
comply  with  the  safety  requirements  of 
the  Occupational  Safety  and  Health 
Administration  and  the  Minerals 
Management  Service.  This  restriction 
applies  to  tank  cleaning  and  other 
operations  which  do  not  directly 
involve  the  safety  of  workers.  The 
restriction  is  imposed  because 
detergents  disperse  and  emulsify  oil, 
thereby  increasing  toxicity  and  making 
the  detection  of  a  discharge  of  oil  more 
difficult. 

4.  Garbage 

The  discharge  of  garbage  (See  Part 
II.G.32)  is  prohibited. 

(Exception)  Comminuted  food  waste 
(able  to  pass  through  a  screen  with  a 
mesh  no  larger  than  25  mm,  approx.  1 
inch)  may  be  discharged  when  12 
nautical  miles  or  more  from  land. 

5.  Area  of  Biological  Concern 

There  shall  be  no  discharge  in  Areas 
of  Biological  Concern,  including  marine 
sanctuaries.  The  Flower  Garden  Banks 
has  been  determined  to  be  a  Marine 
Sanctuary  and  is  within  the 
geographical  area  covered  imder  this 
permit. 

Section  D.  Other  Conditions 

1.  Samples  of  Wastes 

If  requested,  the  permittee  shall 
provide  EPA  with  a  sample  of  any  waste 
in  a  manner  specified  by  the  Agency. 

2.  Drilling  Fluids  Toxicity  Test 

The  approved  test  method  for  permit 
compliance  is  identified  as:  Drilling 
Fluids  Toxicity  Test  at  40  CFR  part  435. 
subpart  A,  appendix  2. 

3.  Produced  Water  Toxicity  Testing 
Requirements  (7-Day  Chronic  NOEC 
Marine  Limits) 

The  approved  test  methods  for  permit 
compliance  are  identified  in  40  CFR 
part  136. 

(a)  The  permittee  shall  utilize  the 
Mysidopsis  bahia  (Mysid  shrimp) 
chronic  static  renewal  7-day  survival 
and  growth  test  using  Method  1007.0. 

(b)  The  permittee  snail  utilize  the 
Mendia  beryllina  (Inland  Silverside 
minnow)  chronic  static  renewal  7-day 
survival  and  growth  test  (Method 
1006.0. 

(c)  The  NOEC  (No  Observed  Effect 
Concentration)  is  defined  as  the  greatest 
effluent  dilution  which  does  not  result 
in  lethality  that  is  statistically  different 
from  the  control  (0%  effluent)  at  the 
95%  confidence  level. 


(d)  If  the  effluent  fails  the  survival 
endpoint  at  the  critical  dilution,  the 
permittee  shall  be  considered  in 
violation  of  this  permit  limit.  Also, 
when  the  testing  frequency  stated  above 
is  less  than  monthly  and  the  effluent 
fails  the  survival  endpoint  at  the  critical 
dilution,  the  monitoring  frequency  for 
the  affected  species  will  increase  to 
monthly  until  such  time  as  compliance 
with  the  Lethal  No  Observed  Effect 
Concentration  (NOEC)  effluent 
limitation  is  demonstrated  for  a  period 
of  three  consecutive  months,  at  that 
time  the  premittee  may  return  to  the 
testing  frequency  stated  in  Part  I.B.4.b  of 
this  permit.  During  the  period  the 
permittee  is  out  of  compliance,  test 
results  shall  be  reported  on  the  DMR  for 
the  reporting  period. 

(e)  This  permit  may  be  reopened  to 
require  chemical  specific  effluent  limits, 
additional  testing,  and/or  other 
appropriate  actions  to  address  toxicity. 

(f)  The  permittee  shall  prepare  a  full 
report  of  the  results  of  all  tests 
conducted  pursuant  to  this  section  in 
accordance  with  the  Report  Preparation 
Section  of  "Short-Term  Methods  for 
Estimating  the  Chronic  Toxicity  of 
Effluents  and  Receiving  Waters  to 
Marine  and  Estuarine  Organisms,"  EPA/ 
600/4-91/003,  or  the  most  current 
publication,  for  every  valid  or  invalid 
toxicity  test  initiated  whether  carried  to 
completion  or  not.  The  permittee  shall 
retain  each  full  report  pursuant  to  the 
provisions  of  Part  n.C.3  of  this  permit. 
The  permittee  shall  submit  full  reports 
only  upon  the  specific  request  of  the 
Agency. 

(g)  In  accordance  with  Part  II.D.4  of 
this  permit,  the  permittee  shall  report 
on  the  DMR  for  the  reporting  period  the 
lowest  Whole  Effluent  Lethality  values 
determined  for  either  species  for  the  30- 
Day  Average  Minimum  and  7-Day 
Minimum  under  Parameter  No.  22414, 
and  the  permittee  shall  report  only  the 
results  of  the  valid  toxicity  test  as 
follows: 

1.  Menidia  Beryllina  (Inland  Silverside 
Minnow) 

(A)  If  the  Inland  Silverside  minnow 
No  Observed  Effect  Concentration 
(NOEC)  for  survival  is  less  than  the 
critical  effluent  dilution,  enter  a 
"1";  otherwise,  enter  a  "0". 
Parameter  No.  TLP6B  on  the 
Discharge  Monitoring  Report. 

(B)  Report  the  Inland  Silverside 
minnow  NOEC  value  for  survival. 
Parameter  No.  T0P6B  on  the 
Discharge  Monitoring  Report. 

(C)  Report  the  Inland  Silverside 
minnow  NOEC  value  for  growth. 
Parameter  No.  TPP6B  on  the 
Discharge  Monitoring  Report. 
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2.  Mysidopsis  Bahia  (Mysid  Shrimp) 

(A)  If  the  Mysid  Shrimp  NOEC  for 
survival  is  less  than  the  critical 
effluent  dilution,  enter  a  "1"; 
otherwise,  enter  a  "0".  Parameter 
No.  TLP3E  on  the  Discharge 
Monitoring  Report. 

(B)  Report  the  Mysid  shrimp  NOEC 
value  for  survival,  Parameter  No. 
.TOP3E  on  the  Discharge  Monitoring 
Report. 

(C)  Report  the  Mysid  shrimp  NOEC 
value  for  growth.  Parameter  No. 
TPP3E  on  the  Discharge  Monitoring 
Report. 

4.  Chemically  Treated  Seawater  and 
Freshwater  Toxicity  Testing 
Requirements  (48-Hour  Acute  NOEC 
Marine  Limits) 

The  approved  test  methods  for  permit 
compliance  are  identified  in  40  CFR 
part  136. 

(a)  The  permittee  shall  utilize  the 
Mysidopsis  bahia  (Mysid  shrimp)  acute 
static  renewal  48-hour  definitive 
toxicity  test  using  EPA/600/4-90/02  7F. 

fb)  Menidia  beryUina  (Inland 
Silverside  minnow)  acute  static  renewal 
48-hour  definitive  toxicity  test  using 
EPA/600/4-90/02  7F. 

(c)  The  NOEC  (No  observable  Effect 
Concentration)  is  defined  as  the  greatest 
effluent  dilution  which  does  not  result 
in  lethality  that  is  statistically  different 
fit)m  the  control  (0%  effluent)  at  the 
95%  confidence  level. 

(d)  If  the  effluent  fails  the  survival 
endpoint  at  the  critical  dilution,  the 
permittee  shall  be  considered  in 
violation  of  this  permit  limit.  Also, 
when  the  testing  ft-equency  stated  above 
is  less  than  monthly  and  the  effluent 
fails  the  survival  endpoint  at  the  critical 
dilution,  the  monitoring  frequency  for 
the  affected  species  will  increase  to 
monthly  until  such  time  as  compliance 
with  the  Lethal  No  Observed  Effect 
Concentration  (NOEC)  effluent 
limitation  is  demonstrated  for  a  period 
of  three  consecutive  months,  at  which 
time  the  permittee  may  return  to  the 
testing  frequency  stated  in  Part  I.B.ll.b 
of  this  permit.  During  the  period  the 
permittee  is  out  of  compliance,  test 
results  shall  be  reported  on  the  DMR  for 
that  reporting  period. 

(e)  This  permit  may  be  reopened  to 
require  chemical  specific  effluent  limits, 
additional  testing,  and/or  other 
appropriate  actions  to  address  toxicity. 

(f)  Test  Acceptance.  The  permittee 
shall  repeat  a  test,  including  the  control 
and  all  effluent  dilutions,  if  the 
procedures  and  quality  assurance 
requirements  defined  in  the  test 
methods  or  in  this  permit  are  not 
satisfied,  including  the  following 
additional  criteria: 


i.  Each  toxicity  test  control  (0% 
effluent)  must  have  a  survival  equal  to 
or  greater  than  90%. 

ii.  The  percent  coefficient  of  variation 
between  replicates  shall  be  40%  or  less 
in  the  control  (0%  effluent)  for  the 
Mysid  shrimp  survival  test  and  the 
Inland  Silverside  minnow  survival  test. 

iii.  The  percent  coefficient  of 
variation  between  replicates  shall  be 
40%  or  less  in  the  critical  dilution, 
unless  significant  lethal  effects  are 
exhibited  for  the  Mysid  shrimp  survival 
test  and  the  Inland  Silverside  minnow 
survival  test. 

Test  failure  may  not  be  construed  or 
reported  as  invalid  due  to  a  coefficient 
of  variation  value  of  greater  than  40%. 
A  repeat  test  shall  be  conducted  within 
the  required  reporting  period  of  any  test 
determined  to  be  invalid. 

(g)  Statistical  Interpretation.  For  the 
Mysid  shrimp  survival  test  and  the 
Inland  Silverside  minnow  survival  test, 
the  statistical  analyses  used  to 
determine  if  there  is  a  statistically 
significant  difference  between  the 
control  and  the  critical  dilution  shall  be 
in  accordance  with  the  methods  for 
determining  the  No  Observed  Effect 
Concentration  (NOEC)  as  described  in 
EPA/600/4-90/02  7F  or  the  most  recent 
update  thereof 

If  the  conditions  of  Test  Acceptability 
are  met  in  Item  4.f  above  and  the 
percent  survival  of  the  test  organism  is 
equal  to  or  greater  than  80%  in  the 
critical  dilution  concentration  and  all 
lower  dilution  concentrations,  the  test 
shall  be  considered  to  be  a  passing  test, 
and  the  permittee  shall  report  an  NOEC 
of  not  less  than  the  critical  dilution  for 
the  DMR  reporting  requirements  found 
in  Item  i  below. 

(h)  The  permittee  shall  prepare  a  full 
report  of  the  results  of  all  tests 
conducted  pursuant  to  this  section  in 
accordance  with  the  Report  Preparation 
Section  of  "Methods  for  Measiiring  the 
Acute  Toxicity  of  Effluents  and 
Receiving  Waters  to  Freshwater  and 
Marine  Organisms,"  EPA/600/4-90/ 
02  7F,  or  the  latest  update  thereof  for 
every  valid  or  invalid  toxicity  test 
initiated  whether  carried  to  completion 
or  not.  The  permittee  shall  retain  each 
full  report  pursuant  to  the  provisions  of 
Part  U.C.3  of  this  permit.  The  permittee 
shall  submit  full  reports  only  upon  the 
specific  request  of  the  Agency. 

(i)  In  accordance  with  Part  II.D.4  of 
this  permit,  the  permittee  shall  report 
on  the  DMR  for  the  reporting  period 
whether  the  lowest  Whole  Effluent 
Lethality  values  determined  for  either 
species  passed  the  30-Day  Average 
Minimum  and  48-Hour  Minimum 
NOEC.  In  addition,  the  permittee  shall 


report  on  the  DMR  the  lowest  NOEC 
survival  value  of  the  two  species. 

5.  Oil  and  Grease  Alternative  Test 
F*rocedure:  Interim  Limited  Use 
Approval 

Proposed  Method  1664  (61  FR  1730, 
January  23, 1996),  may  be  used  as  an 
alternative  test  procedure  for  NPDES 
permit  compliance  monitoring 
purposes.  This  approval  shall  expire  at 
the  time  of  the  publication  in  the 
Federal  Register  of  the  final  rule 
governing  the  use  of  Method  1664.  This 
approval  includes  all  of  the  analytical 
options  within  Method  1664  provided 
the  equivalency  demonstration  is 
performed  and  all  performance 
specifications  are  met. 

6.  Visual  Sheen  Test 

The  visual  sheen  test  is  used  to  detect 
free  oil  by  observing  the  surface  of  the 
receiving  water  for  the  presence  of  a 
sheen  while  discharging.  The  operator 
must  conduct  a  visual  sheen  test  only  at 
times  when  a  sheen  could  be  observed. 
This  restriction  eliminates  observations 
when  atmospheric  or  surface  conditions 
prohibit  the  observer  from  detecting  a 
sheen  (e.g.,  overcast  skies,  rough  seas, 
etc.). 

The  observer  must  be  positioned  on 
the  rig  or  platform,  relative  to  both  the 
discharge  point  and  current  flow  at  the 
time  of  discharge,  such  that  the  observer 
can  detect  a  sheen  should  it  surface 
down  current  from  the  discharge.  For 
discharges  that  have  been  occiuring  for 
a  least  15  minutes  previously, 
observations  may  be  made  any  time 
thereafter.  For  discharges  of  less  than  15 
minutes  duration,  observations  must  be 
made  during  both  discharge  and  at  5 
minutes  after  discharge  has  ceased. 

7.  Static  Sheen  Test 

The  approved  test  method  for  permit 
compliance  is  identified  as:  Static  Sheen 
Test  at  40  CFR  part  435,  subpart  A, 
appendix  1. 

Part  n.  Standard  Conditioiis  for  NPDES 
Permits 

Section  A.  General  Conditions 

1.  Introduction 

In  accordance  with  the  provisions  of 
40  CFR  part  122.41,  et.  seq.,  this  permit 
incorporates  by  reference  ALL 
conditions  and  requirements  applicable 
to  NPDES  permits  set  forth  in  the  Clean 
Water  Act,  as  amended,  (herein-after 
known  as  the  "Act")  as  well  as  ALL 
applicable  regulations. 

2.  Duty  To  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 


3.  Toxic  Pt 


4.  Permit  I 


7.  Crimins 
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noncompliance  constitutes  a  violation 
of  the  Act  and  is  grounds  for 
enforcement  action  or  for  requiring  a 
permittee  to  apply  and  obtain  an 
individual  NPDES  permit. 

3.  Toxic  Pollutants 

a.  Notwithstanding  Part  n.A.4,  if  any 
toxic  effluent  standard  or  prohibition 
(including  any  schedule  of  compliance 
specified  in  such  effluent  standard  or 
prohibition)  is  promulgated  imder 
section  307(a)  of  the  Act  for  a  toxic 
pollutant  which  is  present  in  the 
discharge  and  that  standard  or 
prohibition  is  more  stringent  than  any 
limitation  on  the  pollutant  in  this 
permit,  this  permit  shall  be  modified  or 
revoked  and  reissued  to  conform  to  the 
toxic  effluent  standard  or  prohibition. 

b.  The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  \mder  sectioii"507(a)  of  the 
Act  for  toxic  pollutants  within  the  time 
provided  in  the  regulations  that 
established  those  st^dards  or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  tVi^corporate  the 
requirement. 

4.  Permit  Flexibility 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause  in 
accordance  with  40  CFR  122.62-64.  The 
filing  of  a  request  for  a  permit 
modification,  revocation  and  reissuance, 
or  termination,  or  a  notification  of 
planned  changes  or  anticipated 
noncompliance,  does  not  stay  any 
permit  condition. 

5.  Property  Rights 

This  permit  does  not  convey  any 
property  rights  of  any  sort,  or  any 
exclusive  privilege. 

6.  Duty  To  Provide  Information 

The  permittee  shall  furnish  to  the 
Director,  within  a  reasonable  time,  any 
information  which  the  Director  may 
request  to  determine  whether  cause 
exists  for  modifying,  revoking  and 
reissuing,  or  terminating  this  permit,  or 
to  determine  compliance  with  this 
permit.  The  permittee  shall  also  furnish 
to  the  Director,  upon  request,  copies  of 
records  required  to  be  kept  by  this 
permit. 

7.  Criminal  and  Civil  Liability 

Except  as  provided  in  permit 
conditions  on  "Bypassing"  and 
"Upsets,"  nothing  in  this  permit  shall 
be  construed  to  relieve  the  permittee 
fi-om  civil  or  criminal  penalties  for 
noncompliance.  Any  false  or  materially 
misleading  representation  or 
concealment  of  information  required  to 
be  reported  by  the  provisions  of  the 


permit,  the  Act,  or  applicable 
regulations,  which  avoids  or  effectively 
defeats  the  regulatory  purpose  of  the 
permit  may  subject  the  permittee  to 
criminal  enforcement  pursuant  to  18 
U.S.C.  1001. 

8.  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  imder  section  311  of  the 
Act. 

9.  State  Laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
£rom  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  State  Law  or  regulation 
under  authority  preserved  by  section 
510  of  the  Act. 

10.  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit  or  the  application  of  any 
provision  of  this  permit  to  any 
circumstance  is  held  invalid,  the 
application  of  such  provision  to  other 
circumstances,  and  the  remainder  of 
this  permit,  shall  not  be  affected 
thereby. 

Section  B.  Proper  Operation  and 
Maintenance 

1 .  Need  To  Halt  or  Reduce  Not  a 
Defense 

It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  permit.  The  permittee 
is  responsible  for  maintaining  adequate 
safeguards  to  prevent  the  discharge  of 
untreated  or  inadequately  treated  wastes 
during  electrical  power  failure  either  by 
means  of  alternate  power  sources, 
standby  generators  or  retention  of 
inadequately  treated  effluent. 

2.  Duty  To  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
which  has  a  reasonable  likelihood  of 
adversely  affecting  himian  health  or  the 
environment. 

3.  Proper  Operation  and  Maintenance 

a.  The  permittee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances'- 


which  are  installed  or  used  by  permittee 
as  efficiently  as  possible  and  in  a 
manner  which  will  minimize  upsets  and 
discharges  of  excessive  pollutants  and 
will  achieve  compliance  with  the 
conditions  of  this  permit.  Proper 
operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures.  This  provision  requires  the 
operation  of  backup  or  auxiliary 
facilities  or  similar  systems  which  are 
installed  by  a  permittee  only  when  the 
operation  is  necessary  to  achieve 
compliance  with  the  conditions  of  this 
permit. 

b.  The  permittee  shall  provide  an 
adequate  operating  staff  which  is  duly 
qualified  to  carry  out  operation, 
maintenance  and  testing  functions 
required  to  insure  compliance  with  the 
conditions  of  this  permit. 

4.  Bypass  of  Treatment  Facilities 

a.  Bypass  not  exceeding  limitations. 
The  permittee  may  allow  any  bypass  to 
occur  which  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if 
it  also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bypasses  are  not  subject  to  the 
provisions  of  Parts  II.B.4.b  and  4.c. 

b.  Notice: 

(1)  Anticipated  bypass.  If  the 
permittee  knows  in  advance  of  the  need 
for  a  bypass,  it  shall  submit  prior  notice, 
if  possible  at  least  ten  days  before  the 
date  of  the  bypass. 

(2)  Unanticipated  bypass.  The 
permittee  shall,  within  24  hours,  submit 
notice  of  an  unanticipated  bypass  as 
required  in  Part  n.D.7. 

c.  Prohibition  of  Bypass: 

(1)  Bjrpass  is  prohibited,  and  the 
Director  may  take  enforcement  action 
against  a  permittee  for  bypass,  unless: 

(a)  Bypass  was  unavoidable  to  prevent 
loss  of  life,  personal  injury,  or  severe 
property  damage; 

(b)  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  untreated  wastes,  or  maintenance 
diuing  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgement  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 
equipment  downtime  or  preventive 
maintenance;  and, 

(cj  The  permittee  submitted  notices  as 
required  by  Part  II.B.4.b. 

(2)  The  Director  may  allow  an 
anticipated  bypass  after  considering  its 
adverse  effects,  if  the  Director 
determines  that  it  will  meet  the  three 
conditions  listed  at  Part  n.B.4.c(l). 
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5.  Upset  Conditions 

a.  Effect  of  an  upset.  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  noncompliance  with 
such  technology-based  permit  effluent 
limitations  if  the  requirements  of  Part 
II.B.S.b.  are  met.  No  determination  made 
during  administrative  review  of  claims 
that  noncompliance  was  caused  by 
upset,  and  before  an  action  for 
noncompliance,  is  final  administrative 
action  subject  to  judicial  review. 

b.  Conditions  necessary  for  a 
demonstration  of  upset.  A  permittee 
who  wishes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrate, 
through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that: 

(1)  An  upset  occurred  and  that  the 
permittee  can  identify  the  cause(s)  of 
the  upset; 

(2)  The  permitted  facility  was  at  the 
time  being  properly  operated; 

(3)  The  permittee  submitted  notice  of 
the  upset  as  rec^uired  by  Part  n.D.7;  and 

(4)  The  permittee  complied  with  any 
remedial  measures  required  by  Part 
n.B.2. 

c.  Burden  of  proof.  In  any 
enforcement  proceeding,  the  permittee 
seeking  to  establish  the  occurrence  of  an 
upset  has  the  burden  of  proof. 

6.  Removed  Substances 

Solids,  sewage  sludges,  filter 
backwash,  or  other  pollutants  removed 
in  the  course  of  treatment  or  wastewater 
control  shall  be  disposed  of  in  a  manner 
such  as  to  prevent  any  pollutant  from 
such  materials  from  entering  navigable 
waters.  Any  substance  specifically  listed 
within  this  permit  may  be  discharged  in 
accordance  with  specified  conditions, 
terms,  or  limitations. 

Section  C.  Monitoring  and  Records 

1.  Inspection  and  Entry 

The  permittee  shall  allow  the 
Director,  or  an  authorized 
representative,  upon  the  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  the  law  to: 

a.  Enter  upon  the  permittee's  premises 
where  a  regulated  facility  qr  activity  is 
located  or  conducted,  or  where  records 
must  be  kept  under  the  conditions  of 
this  permit; 

b.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

c.  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices  or  operations  regulated  or 
required  under  this  permit;  and 

d.  Sample  or  monitor  at  reasonable 
times,  for  the  purpose  of  assuring  permit 


compliance  or  as  otherwise  authorized 
by  the  Act,  any  substemces  or 
parameters  at  any  location. 

2.  Representative  Sampling 

Samples  and  measurements  taken  for 
the  purpose  of  monitoring  shall  be 
representative  of  the  monitored  activity. 

3.  Retention  of  Records 

The  permittee  shall  retain  records  of 
all  monitoring  information,  including 
all  calibration  and  maintenance  records 
and  all  original  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
copies  of  all  reports  required  by  this 
permit,  and  records  of  all  data  used  to 
complete  the  application  for  this  permit, 
for  a  period  of  at  least  3  years  from  the 
date  of  the  sample,  measurement, 
report,  or  application.  This  period  may 
be  extended  by  request  of  the  Director 
at  any  time. 

The  operator  shall  maintain  records  at 
development  and  production  facilities 
for  3  years,  wherever  practicable  and  at 
a  specific  shore-based  site  whenever  not 
practicable.  The  operator  is  responsible 
for  maintaining  records  at  exploratory 
facilities  while  they  are  discharging 
under  the  operators  control  and  at  a 
specific  shore-based  site  for  the 
remainder  of  the  3-year  retention 
period. 

4.  Record  Contents 

Records  of  monitoring  information 
shall  include: 

a.  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

b.  The  individual(s)  who  performed 
the  sampling  or  measurements; 

c.  The  date(s)  and  time(s)  analyses 
were  performed; 

d.  The  individual(s)  who  performed 
the  analyses; 

e.  The  analytical  techniques  or 
methods  used;  and 

f.  The  results  of  such  analyses. 

5.  Monitoring  Procedures 

a.  Monitoring  must  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  part  136,  unless  other  test 
procedures  have  been  specified  in  this 
permit  or  approved  by  the  Regional 
Administrator. 

b.  The  permittee  shall  calibrate  and 
perform  maintenance  procedures  on  all 
monitoring  and  analytical  instnmients 
at  intervals  frequent  enough  to  insure 
accuracy  of  measurements  and  shall 
maintain  appropriate  records  of  such 
activities. 

c.  An  adequate  analytical  quality 
control  program,  including  the  analyses 
of  sufficient  standards,  spikes,  and 
duplicate  samples  to  insure  the 
accuracy  of  all  required  analytical 


results  shall  be  maintained  by  the 
permittee  or  designated  commercial 
laboratory. 

6.  Flow  Measurements 

Appropriate  flow  measurement 
devices  and  methods  consistent  with 
accepted  scientific  practices  shall  be 
selected  and  used  to  ensure  the 
accuracy  and  reliability  of 
measurements  of  the  volume  of 
monitored  discharges.  The  devices  shall 
be  installed,  calibrated,  and  maintained 
to  insure  that  the  accuracy  of  the 
measurements  is  consistent  with  the 
accepted  capability  of  that  type  of 
device.  Devices  selected  shall  be 
capable  of  measuring  flows  with  a 
maximum  deviation  of  less  than  10% 
from  true  discharge  rates  throughout  the 
range  of  expected  discharge  volumes. 

Section  D.  Reporting  Requirements 

1.  Planned  Changes 

The  permittee  shall  give  notice  to  the 
Director  as  soon  as  possible  of  any 
planned  physical  alterations  or 
additions  to  the  permitted  facility. 
Notice  is  required  only  when: 

(1)  The  alteration  or  addition  to  a 
permitted  facility  may  meet  one  of  the 
criteria  for  determining  whether  a 
facility  is  a  new  source  in  40  CFR 
122.29(b);  or, 

(2)  The  alteration  or  addition  could 
significantly  change  the  nature  or 
increase  the  quantity  of  pollutants 
discharged.  This  notification  applies  to 
pollutants  which  are  subject  neither  to 
effluent  limitations  in  the  permit,  nor  to 
notification  requirements  listed  at  Part 
II.D.lO.a. 

2.  Anticipated  Noncompliance 

The  permittee  shall  give  advance 
notice  to  the  Director  of  any  planned 
changes  in  the  permitted  facility  or 
activity  which  may  result  in 
noncompliance  with  permit 
requirements. 

3.  Transfers 

This  permit  is  not  transferable  to  any 
person  except  after  notice  to  the 
Regional  Administrator.  The  Regional 
Administrator  may  require  modification 
or  revocation  and  reissuance  of  the 
permit  to  change  the  name  of  the 
permittee  and  to  incorporate  such 
requirements  as  may  be  necessary  under 
the  Act. 

4.  Discharge  Monitoring  Reports  and 
Other  Reports 

The  operator  of  each  lease  block  shall 
be  responsible  for  submitting 
monitoring  results  for  all  facilities 
within  each  lease  block.  The  monitoring 
results  for  the  facilities  (platform. 
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drilling  ship,  or  semisubmersible) 
within  the  particular  lease  block  shall 
be  summarized  on  the  annual  Discharge 
Monitoring  Report  for  that  lease  block. 

Monitoring  results  obtained  during 
the  previous  12  months  shall  be 
summarized  and  reported  on  a 
Discharge  Monitoring  Report  (DMR) 
form  (EPA  No.  3320-1). 

If  any  category  of  waste  (discharge)  is 
not  applicable  for  all  facilities  within 
the  lease  block,  due  to  the  type  of 
operations  (e.g.,  drilling,  production)  no 
reporting  is  required;  however,  "no 
discharge"  must  be  recorded  for  those 
categories  on  the  DMR.  Operators  may 
list  a  summary  of  all  lease  blocks  where 
there  is  no  activity  in  lieu  of  DMRs  for 
those  lease  blocks.  The  summary  must 
state  each  lease  block  name  and  outfall 
number  and  must  include  the 
monitoring  period.  All  pages  of  the 
DMR.  or  summary  of  no  activity  lease 
blocks,  must  be  signed  and  certified  as 
required  by  Part  II.D.ll  of  this  permit 
and  retiimed  when  due. 

Additionally,  the  lease  block  number 
assigned  by  the  Department  of  the 
Interior  shall  be  listed  on  all  Discharge 
Monitoring  Reports. 

5.  Additional  Monitoring  by  the 
Permittee 

If  the  permittee  monitors  any 
pollutant  more  frequently  than  required 
by  this  permit,  using  test  procedures 
approved  imder  40  CFR  part  136  or  as 
specified  in  this  permit,  the  results  of 
this  monitoring  shall  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  Discharge  Monitoring 
Report  (DMR).  Such  increased 
monitoring  frequency  shall  also  be 
indicated  on  the  DMR. 

6.  Averaging  of  Measurements 

Calculations  for  all  limitations  which 
require  averaging  of  measurements  shall 
utilize  an  arithmetic  mean  unless 
otherwise  specified. 

7.  Twenty-Four  Hour  Reporting 

a.  The  permittee  shall  report  any 
noncompliance  which  may  endanger 
health  or  the  environment.  Any 
information  shall  be  provided  orally 
within  24  hours  from  the  time  the 
permittee  becomes  aware  of  the 
circumstances.  Alternatively  to  oral 
reporting,  the  permittee  may  report  by 
EMAIL  at  the  following  adcfress: 
R6GENPERMIT@epa.gov.  A  written 
submission  shall  be  provided  within  5 
days  of  the  time  the  permittee  becomes 
aware  of  the  circmnstances.  The  report 
shall  contain  the  following  information: 

(1)  A  description  of  the 
noncompliance  and  its  cause; 


(2)  The  period  of  noncompliance 
including  exact  dates  and  times,  and  if 
the  noncompliance  has  not  been 
corrected,  the  anticipated  time  it  is 
expected  to  continue;  and, 

(3)  Steps  being  taken  to  reduce, 
eliminate,  and  prevent  recurrence  of  the 
noncomplying  discharge. 

b.  The  following  shall  be  included  as 
information  which  must  be  reported 
within  24  hours: 

(1)  Any  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit; 

(2)  Any  upset  which  exceeds  any 
effluent  limitation  in  the  permit;  and, 

(3)  Violation  of  a  maximum  daily 
discharge  limitation  for  any  of  the 
pollutants  listed  by  the  Director  in  Part 
n  of  the  permit  to  be  reported  within  24 
hours. 

c.  The  Director  may  waive  the  written 
report  on  a  case-by-case  basis  if  the  oral 
report  has  been  received  within  24 
hours. 

8.  Other  Noncompliance 

The  permittee  shall  report  all 
instances  of  noncompliance  not 
reported  imder  Parts  II.D.4  and  D.7  at 
the  time  monitoring  reports  are 
submitted.  The  reports  shall  contain  the 
information  listed  at  Part  II.D.7. 

9.  Other  Information 

Where  the  permittee  becomes  aware 
that  he  failed  to  submit  any  relevant 
facts  in  a  permit  application,  or 
submitted  incorrect  information  in  a 
permit  application  or  in  any  report  to 
the  Director,  he  shall  promptly  submit 
such  facts  or  information. 

10.  Signatory  Requirements 

All  applications,  reports,  or 
information  submitted  to  the  Director 
shall  be  signed  and  certified. 

a.  All  permit  applications  shall  be 
signed  as  follows: 

(1)  For  a  corporation — ^by  a 
responsible  corporate  officer.  For  the 
purpose  of  this  section,  a  responsible 
corporate  officer  means: 

(a)  A  president,  secretary,  treasurer,  or 
vice-president  of  the  corporation  in 
charge  of  a  principal  business  function, 
or  any  other  person  who  performs 
similar  policy  or  decision  making 
functions  for  the  corporation;  or, 

(b)  The  manager  of  one  or  more 
manufacturing,  production,  or  operating 
facilities  employing  more  than  250 
persons  or  having  gross  annual  sales  or 
expenditures  exceeding  $25  million  (in 
second-quarter  1980  dollars),  if 
authority  to  sign  documents  has  been 
assigned  or  delegated  to  the  manager  in 
accordance  with  corporate  procedures. 


(2)  For  a  partnership  or  sole 
proprietorship — by  a  general  partner  or 
the  proprietor,  respectively. 

(3)  For  a  mimicipality,  State,  Federal, 
or  other  public  agency — by  either  a 
principal  executive  officer  or  ranking 
elected  official.  For  purposes  of  this 
election,  a  principal  executive  officer  of 
a  Federal  agency  includes: 

(a)  The  chief  executive  officer  of  the 
agency,  or 

(b)  A  senior  executive  officer  having 
responsibility  for  the  overall  operations 
of  a  principal  geographic  unit  of  the 
agency. 

b.  All  reports  required  by  the  permit 
and  other  information  requested  by  the 
Director  shall  be  signed  by  a  person 
described  above  or  by  a  duly  authorized 
representative  of  that  person.  A  person 
is  a  duly  authorized  representative  only 
if: 

(1)  The  authorization  is  made  in 
writing  by  a  person  described  above; 

(2)  The  authorization  specifies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superintendent,  or  position  of 
eqiuvalent  responsibility,  or  an 
individual  or  position  having  overall 
responsibility  for  environmental  matters 
for  the  company.  A  duly  authorized 
representative  may  thus  be  either  a 
named  individual  or  an  individual 
occupying  a  named  position;  and, 

(3)  The  written  authorization  is 
submitted  to  the  Director. 

c.  Certification.  Any  person  signing  a 
document  under  this  section  shall  make 
the  following  certification: 

I  certify  under  penalty  of  law  that  this 
document  and  all  attachments  were  prepared 
under  my  direction  or  supervision  in 
accordance  with  a  system  designed  to  assure 
that  quallBed  personnel  properly  gather  and 
evaluate  the  information  submitted.  Based  on 
my  inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons  directly 
responsible  for  gathering  the  information,  the 
information  submitted  is,  to  the  best  of  my 
knowledge  and  belief,  true,  accurate,  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisomnent  for  knowing  violations. 

11.  Availability  of  Reports 

Except  for  applications,  effluent  data, 
permits,  and  other  data  specified  in  40 
CFR  122.7,  any  information  submitted 
pursuant  to  this  permit  may  be  claimed 
as  confidential  by  the  submitter.  If  no 
rlaim  is  made  at  the  time  of  submission, 
information  may  be  made  available  to 
the  public  without  further  notice. 
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Section  E.  Penalties  for  Violations  of 
Permit  Conditions 

1.  Criminal 

a.  Negligent  Violations.  The  Act 
provides  that  any  person  who 
negligently  violates  permit  conditions 
implementing  section  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  a  fine  of  not  less  $2,500  nor 
more  then  $25,000  per  day  of  violation, 
or  by  imprisonment  for  not  more  than 
1  year,  or  both. 

D.  Knowing  Violations.  The  Act 
provides  that  any  person  who 
knowingly  violates  permit  conditions 
implementing  sections  301,  302,  306, 
307,  308,  318  or  405  of  the  Act  is  subject 
to  a  fine  of  not  less  than  $5,000  nor 
more  than  $50,000  per  day  of  violation, 
or  by  imprisonment  for  not  more  than 
3  years,  or  both. 

c.  Knowing  Endangerment.  The  Act 
provides  that  any  person  who 
knowingly  violates  permit  conditions 
implementing  sections  301,  302,  303, 

306,  307,  308,  318,  or  405  of  the  Act  and 
who  knows  at  that  time  that  he  is 
placing  another  person  in  imminent 
danger  of  death  or  serious  bodily  injury 
is  subject  to  a  fine  of  not  more  than 
$250,000,  or  by  imprisonment  for  not 
more  than  15  years,  or  both. 

d.  False  Statements.  The  Act  provides 
that  any  person  who  knowingly  makes 
any  false  material  statement, 
representation,  or  certification  in  any 
application,  record  report,  plan,  or  other 
document  filed  or  required  to  be 
maintained  under  the  Act  or  who 
knowingly  falsifies,  tampers  vdth,  or 
renders  inaccurate,  any  monitoring 
device  or  method  required  to  be 
maintained  imder  the  Act,  shall  upon 
conviction,  be  punished  by  a  fine  of  not 
more  than  $10,000,  or  by  imprisonment 
for  not  more  than  2  years,  or  by  both. 

If  a  conviction  of  a  person  is  for  a 
violation  committed  after  a  first 
conviction  of  such  person  under  this 
paragraph,  punishment  shall  be  by  a 
fine  of  not  more  than  $20,000  per  day 
of  violation,  or  by  imprisonment  of  not 
more  than  4  years,  or  by  both.  (See 
section  309.C.4  of  the  Clean  Water  Act) 

2.  Civil  Penalties 

The  Act  provides  that  any  person  who 
violates  a  permit  condition 
implementing  sections  301,  302,  306, 

307,  308,  318,  or  405  of  the  Act  is 
subject  to  a  civil  penalty  not  to  exceed 
$27,500  per  day  for  each  violation. 

3.  Administrative  Penalties 

The  Act  provides  that  any  person  who 
violates  a  permit  conditions 
implementing  sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 


subject  to  an  administrative  penalty,  as 
follows: 

a.  Class  I  Penalty.  Not  to  exceed 
$11,000  per  violation  nor  shall  the 
maximiun  amount  exceed  $27,500. 

b.  Class  II  Penalty.  Not  to  exceed 
$11,000  per  day  for  each  day  during 
which  the  violation  continues  nor  shall 
the  maximum  amount  exceed  $137,500. 

Section  F.  Additional  General  Permit 
Conditions 

1 .  When  the  Regional  Administrator 
May  Require  Application  for  an 
Individual  NPDES  Permit 

The  Regional  Administrator  may 
require  any  person  authorized  by  this 
permit  to  apply  for  and  obtain  an 
individual  NPDES  permit  when: 

(a)  The  discharge(s)  is  a  significant 
contributor  of  pollution; 

(b)  The  discharger  is  not  in 
compliance  with  the  conditions  of  this 
permit; 

(c)  A  change  has  occurred  in  the 
availability  of  the  demonstrated 
technology  or  practices  for  the  control 
or  abatement  of  pollutants  applicable  to 
the  point  sources; 

(d)  Effluent  limitations  guideUnes  are 
promulgated  for  point  soiurces  covered 
by  this  permit; 

(e)  A  Water  Quality  Management  Plan 
containing  requirements  applicable  to 
such  point  sovu-ce  is  approved; 

(f)  The  point  source{s)  covered  by  this 
permit  no  longer: 

(1)  Involve  the  same  or  substantially 
similar  types  of  operations; 

(2)  Discharge  the  same  types  of 
wastes; 

(3)  Require  the  same  effluent 
limitations  or  operating  conditions; 

(4)  Require  the  same  or  similar 
monitoring;  and 

(5)  In  the  opinion  of  the  Regional 
Administrator,  are  more  appropriately 
controlled  under  an  individual  permit 
than  under  a  general  permit. 

(g)  The  bioaccumulation  monitoring 
results  show  concentrations  of  the  listed 
pollutants  in  excess  of  levels  safe  for 
human  consumption. 

The  Regional  Administrator  may 
require  any  operator  authorized  by  this 
permit  to  apply  for  an  individual 
NPDES  permit  only  if  the  operator  has 
been  notified  in  writing  that  a  permit 
application  is  required. 

2.  When  an  Individual  NPDES  Permit 
May  Be  Requested 

(a)  Any  operator  authorized  by  this 
permit  may  request  to  be  excluded  from 
the  coverage  of  this  general  permit  by 
applying  for  an  individual  permit. 

Cb)  When  an  individual  NPDES  permit 
is  issued  to  an  operator  otherwise 


subject  to  this  general  permit,  the 
applicability  of  this  permit  to  the  owner 
or  operator  is  automatically  terminated 
on  the  effective  date  of  that  individual 
permit. 

(c)  A  source  excluded  from  coverage 
under  this  general  permit  solely  because 
it  already  has  an  individual  permit  may 
request  that  its  individual  permit  be 
revoked,  and  that  it  be  covered  by  this 
general  permit.  Upon  revocation  of  the 
individual  permit,  this  general  permit 
shall  apply  to  the  source. 

3.  Permit  Reopener  Clause 

If  applicable  new  or  revised  effluent 
limitations  guidelines  or  New  Source 
Performance  Standards  covering  the 
Offshore  Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  (40 
CFR  part  435)  are  promulgated  in 
accordance  with  sections  301(b), 
304(b)(2),  and  307(a)(2),  and  the  new  or 
revised  effluent  limitations  guidelines 
or  New  Soiure  Performance  Standards 
are  more  stringent  than  any  effluent 
limitations  in  this  permit  or  control  a 
pollutant  not  limited  in  this  permit,  the 
permit  may,  at  the  Director's  discretion, 
be  modified  to  conform  to  the  new  or 
revised  effluent  limitations  guidelines. 

Notwithstanding  the  above,  if  an 
offshore  oil  and  gas  extraction  point 
source  discharge  facility  is  subject  to  the 
ten  year  protection  period  for  new 
source  performance  standards  imder  the 
Clean  Water  Act  section  306(d),  this 
reopener  clause  may  pot  be  used  to 
modify  the  permit  to  conform  to  more 
stringent  new  source  performance 
standards  or  technology  based  standards 
developed  under  section  301(b)(2) 
during  the  ten  year  period  specified  in 
40  CFR  122.29(d). 

The  Director  may  modify  this  permit 
upon  meeting  the  conditions  set  forth  in 
this  reopener  clause. 

Section  G.  Definitions 

All  definitions  contained  in  section 
502  of  the  Act  shall  apply  to  this  permit 
and  are  incorporated  herein  by 
references.  Unless  otherwise  specified 
in  this  permit,  additional  definitions  of 
words  or  phrases  used  in  this  permit  are 
as  follows: 

1.  "Act"  means  the  Clean  Water  Act 
(33  U.S.C.  1251  et.  seq.),  as  amended. 

2.  "Administrator"  means  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency. 

3.  "Annual  Average"  means  the 
average  of  all  discharges  sampled  and/ 
or  measured  during  a  calendar  year  in 
which  daily  discharges  are  sampled 
and/or  measiu-ed,  divided  by  the 
number  of  discharges  sampled  and/or 
measured  during  such  year. 
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4.  "AppUcable  effluent  standards  and 
limitations"  means  all  state  and  Federal 
effluent  standards  and  limitations  to 
which  a  discharge  is  subject  imder  the 
Act,  including,  but  not  limited  to, 
effluent  limitations,  standards  or 
performance,  toxic  effluent  standards 
and  prohibitions,  and  pretreatment 
standards. 

5.  "Applicable  water  quality 
standards"  means  all  water  quality 
standards  to  which  a  discharge  is 
subject  under  the  Act. 

6.  "Areas  of  Biological  Concern" 
means  a  porticm  of  the  OCS  identified 
by  EPA,  in  consultation  with  the 
bispartment  of  Interior  as  containing 
potentially  productive  or  unique 
biological  communities  or  as  being  ' 
potentially  sensitive  to  discharges 
associated  with  oil  and  gas  activities. 

7.  "Blow-Out  Preventer  Control 
Fluid"  means  fluid  used  to  actuate  the 
hydraulic  equipment  on  the  blow-out 
preventer  or  subsea  production 
wellhead  assembly. 

8.  "Boiler  Blowdown"  means 
discharges  from  boilers  necessary  to 
minimize  solids  build-up  in  the  boilers, 
including  vents  firom  boilers  and  other 
heating  systems. 

9.  "Bulk  Discharge"  any  discharge  of 
a  discrete  volume  or  mass  of  effluent 
firom  a  pit  tank  or  similar  container  that 
occurs  on  a  one-time,  infrequent  or 
irregular  basis. 

10.  "Bypass"  means  the  intentional 
diversion  of  waste  streams  from  any 
portion  of  a  treatment  facility. 

11.  "Completion  Fluids"  means  salt 
solutions,  weighted  brines,  polymers 
and  various  additives  used  to  prevent 
damage  to  the  well  bore  diuing 
operations  which  prepare  the  drilled 
well  for  hydrocarbon  production.  These 
fluids  move  into  the  formation  and 
return  to  the  surface  as  a  slug  with  the 
produced  water.  Drilling  muds 
remaining  in  the  wellbore  during 
logging,  casing,  and  cementing 
operations  or  during  temporary 
abandonment  of  the  well  are  not 
considered  completion  fluids  and  are 
regiilated  by  drilling  fluids 
requirements. 

12.  "Controlled  Discharge  Rates 
Areas"  means  zones  adjacent  to  areas  of 
biological  concern. 

13.  "Daily  Discharge"  means  the 
discharge  of  a  pollutant  measured 
during  a  calendar  day  or  any  24-hour 
period  that  reasonably  represents  the 
calendar  day  for  purposes  of  sampling. 
For  pollutants  with  limitations 
expressed  in  terms  of  mass,  the  daily 
discharge  is  calculated  as  the  total  mass 
of  the  pollutant  discharged  over  the 
sampling  day.  For  pollutants  with 
limitations  expressed  in  other  units  of 


measurement,  the  daily  discharge  is 
calculated  as  the  average  measurement 
of  the  pollutant  over  the  sampling  day. 
Daily  discharge  determination  of 
concentration  made  using  a  composite 
sample  shall  be  the  concentration  of  the 
composite  sample.  When  grab  samples 
are  used,  the  daily  discharge 
determination  of  concentration  shall  be 
arithmetic  average  (weighted  by  flow 
value)  of  all  samples  collected  during 
that  sampling  day. 

14.  "Daily  Average"  (also  known  as 
monthly  average)  discharge  limitations 
means  the  hi^est  allowable  average  of 
daily  discharge(s)  over  a  calendar 
month,  calculated  as  the  sum  of  all  daily 
discharge(s)  measured  during  a  calendar 
month  divided  by  the  niunber  of  daily 
discharge(s)  measured  during  that 
month.  When  the  permit  establishes 
daily  average  concentration  effluent 
limitations  or  conditions,  the  daily 
average  concentration  means  the 
arithmetic  average  (weighted  by  flow)  of 
all  daily  discharge(s)  of  concentration 
determined  during  the  calendar  month 
where  C  =  daily  concentration,  F  =  daily 
flow,  and  n  =  number  of  daily  samples; 
daily  average  discharge  = 


QFi+C^F^-H- 


•+C„F„ 


F,+F2-h-+F„ 

15.  "Daily  Maximum"  discharge 
limitations  means  the  highest  allowable 
"daily  discharge"  during  the  calendar 
month. 

16.  "Desalinization  Unit  Discharge" 
means  wastewater  associated  with  the 
process  of  creating  freshwater  from 
seawater. 

17.  "Deck  Drainage"  means  any  waste 
resulting  from  deck  washings,  spillage, 
rainwater,  and  runoff  from  gutters  and 
drains  including  drip  pans  and  work 
areas  within  facilities  covered  imder 
this  permit. 

18.  "Development  Drilling"  means  the 
drilling  of  wells  required  to  efficiently 
produce  a  hydrocarbon  formation  or 
formations. 

19.  "Development  Facility"  means 
any  fixed  or  mobile  structiire  that  is 
engaged  in  the  drilling  of  productive 
wells. 

20.  "Diatomaceous  Earth  Filter 
Media"  means  filter  media  used  to  filter 
seawater  or  other  authorized  completion 
fluids  and  subsequently  washed  from 
the  fflter. 

21.  "Diesel  Oil"  means  the  grade  of 
distillate  fuel  oil,  as  specified  in  the 
American  Society  for  Testing  and 
Materials  Standard  Specification  D975- 
81,  that  is  typically  used  as  the 
continuous  phase  in  conventional  oil- 
based  drilling  fluids. 


22.  "Director"  means  the  U.S. 
Environmental  Protection  Agency 
Regional  Administrator  or  an  authorized 
representative. 

23.  "Domestic  Waste"  means  material 
discharged  from  galleys,  sinks,  showers, 
safety  showers,  eye  wash  stations,  hand 
washing  stations,  fish  cleaning  stations, 
and  laimdhes. 

24.  "Drill  Cuttings"  means  particles 
generated  by  drilling  into  the  subsurface 
geological  formations  including  cured 
cement  carried  to  the  surface  with  the 
drilling  fluid. 

25.  "Drilling  Fluids"  means  the 
circulating  fiuid  (mud)  used  in  the 
rotary  drilling  of  wells  to  clean  and 
condition  the  hole  and  to 
counterbalance  formation  pressure.  A 
water-based  drilling  fluid  is  the 
conventional  drilling  mud  in  which 
water  is  the  continuous  phase  and  the 
suspending  medium  for  solids,  whether 
or  not  oil  is  present.  An  oil  based 
drilling  fluids  has  diesel  oil,  mineral  oil, 
or  some  other  oil  as  its  continuous 
phase  Mdth  water  as  the  dispersed 
phase. 

26.  "End  of  well  Sample"  means  the 
sample  taken  after  the  final  log  run  is 
completed  and  prior  to  bulk  discharge. 

27.  "Environmental  Protection 
Agency"  (EPA)  means  the  U.S. 
Environmental  Protection  Agency. 

28.  "Excess  Cement  Sliury"  means 
the  excess  mixed  cement,  including 
additives  and  wastes  from  equipment 
washdown,  after  a  cementing  operation. 

29.  "Exploratory  Facility"  means  any 
fixed  or  mobile  structure  that  is  engaged 
in  the  drilling  of  wells  to  determine  the 
nature  of  potential  hydrocarbon 
reservoirs. 

30.  "Fecal  Coliform  Bacteria  Sample" 
consists  of  one  effluent  grab  portion 
collected  during  a  24-hour  period  at 
peak  loads. 

31.  "Grab  sample"  means  an 
individual  sample  collected  in  less  than 
15  minutes. 

32.  "Garbage"  means  all  kinds  of  food 
waste,  wastes  generated  in  living  areas 
on  the  facility,  and  operational  waste, 
excluding  fresh  fish  and  parts  thereof, 
generated  during  the  normal  operation 
of  the  facility  and  liable  to  be  disposed 
of  continuously  or  periodically,  except 
dishwater,  graywater,  and  those 
substances  that  are  defined  or  listed  in 
other  Annexes  to  MARPOL  73/7B 

33.  "Graywater"  means  drainage  from 
dishwater,  shower,  laimdry,  bath,  and 
washbasin  drains  and  does  not  include 
drainage  from  toilets,  urinals,  hospitals, 
and  cargo  spaces. 

34.  "Inverse  Emulsion  Drilling 
Fluids"  means  an  oil-based  drilling 
fluid  which  also  contains  a  large 
amount  of  water. 
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35.  "Live  bottom  areas"  means  those 
areas  which  contain  biological 
assemblages  consisting  of  such  sessile 
invertebrates  as  seas  fans,  sea  whips, 
hydroids,  anemones,  ascidians  sponges, 
bryozoans,  seagrasses,  or  corals  living 
upon  and  attached  to  naturally 
occurring  hard  or  rocky  formations  with 
fishes  and  other  fauna. 

36.  "Maintenance  waste"  means 
materials  collected  while  maintaining 
and  operating  the  facility,  including,  but 
not  limited  to,  soot,  machinery  deposits, 
scraped  paint,  deck  sweepings,  wiping 
wastes,  and  rags. 

37.  "Maximum  Hourly  Rate"  means 
the  greatest  number  of  barrels  of  drilling 
fluids  discharged  within  one  hour, 
expressed  as  barrels  per  hour. 

38.  "Muds,  Cuttings,  and  Cement  at 
the  Seafloor"  means  discharges  that 
occur  at  the  seafloor  prior  to  installation 
of  the  marine  riser  and  during  marine 
riser  disconnect,  well  abandonment  and 
plugging  operations. 

39.  "National  Pollutant  Discharge 
Elimination  System"  (NPDES)  means 
the  national  program  for  issuing, 
modifying,  revoking,  and  reissuing, 
terminating,  monitoring,  and  enforcing 
permits,  and  imposing  and  enforcing 
pretreatment  requirements,  under 
section  307,  318,  402,  and  405  of  the 
Act. 

40.  "New  Source"  means  any  facility 
or  activity  that  meets  the  definition  of 
"new  source"  under  40  CFR  122.2  and 
meets  the  criteria  for  determination  of 
new  sources  under  40  CFR  122.29(b) 
applied  consistently  with  all  of  the 
following  definitions: 

(a)  The  term  "water  area"  as  used  in 
the  term  "site"  in  40  CFR  122.29  and 
122.2  shall  meem  the  water  area  and 
ocean  floor  beneath  any  exploratory, 
development,  or  production  facility 
where  such  facility  is  conducting  its 
exploratory,  development,  or 
production  activities. 

(b)  The  term  "significant  site 
preparation  work"  as  used  in  40  CFR 
122.29  shall  mean  the  process  of 
surveying,  clearing,  or  preparing  an  area 
of  the  ocean  floor  for  the  purpose  of 
constructing  or  placing  a  development 
or  production  facility  on  or  over  the  site. 

41.  "No  Activity  Zones"  means  those 
areas  identified  by  the  Minerals 
Management  Service  (MMS)  where  no 
structures,  drilling  rigs,  or  pipelines  will 
be  allowed.  Those  zones  are  identified 
in  lease  stipulations  that  are  applied  to 
MMS  oil  and  gas  lease  sales.  Additional 
no  activity  areas  may  be  identified  by 
MMS  during  the  life  of  this  permit. 

42.  "Operational  waste"  means  all 
cargo  associated  waste,  maintenance 
waste,  cargo  residues,  and  ashes  and 


clinkers  fitim  incinerators  and  coal 
burning  boilers. 

43.  "Packer  Fluid"  means  low  solids 
fluids  between  the  packer,  production 
string  and  well  casing.  They  are 
considered  to  be  workover  fluids. 

44.  "Priority  Pollutants"  means  those 
chemicals  or  elements  identified  by 
EPA,  pursuant  to  section  307  of  the 
Clean  Water  Act  and  40  CFR  401.15. 

45.  "Produced  Sand"  means  slurried 
particles  used  in  hydraulic  fracturing, 
the  accumulated  formation  sands,  and 
scale  particles  generated  during 
production.  Produced  sand  also 
includes  desander  discharge  fi-om 
produced  water  waste  stream  and 
blowdown  of  water  phase  from  the 
produced  water  treating  system. 

46.  "Produced  Water"  means  the 
water  (brine)  brought  up  from  the 
hydrocarbon-bearing  strata  during  the    . 
extraction  of  oil  and  gas,  and  can 
include  formation  water,  injection 
water,  and  any  chemicals  added 
downhole  or  during  the  oil/water 
separation  process. 

47.  "Production  Facility"  means  any 
fixed  or  mobile  structure  that  is  either 
engaged  in  well  completion  or  used  for 
active  recovery  of  hydrocarbons  from 
producing  formations. 

48.  "Sanitary  Waste"  means  human 
body  waste  discharged  from  toilets  and 
urinals. 

49.  "Severe  property  damage"  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  facilities  which 
cause  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expected  to  occur  in  the  absence  of 

a  bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

50.  "Sheen"  means  a  silvery  or 
metallic  sheen,  gloss,  or  increased 
reflectivity,  visual  color  or  iridescence 
on  the  water  surface. 

51.  "Source  Water  and  Sand"  means 
water  from  non-hydrocarbon  bearing 
formations  for  the  purpose  of  pressure 
maintenance  or  secondary  recovery 
including  the  entrained  solids. 

52.  "Spotting"  means  the  process  of 
adding  a  lubricant  (spot)  downhole  to 
free  stuck  pipe. 

53.  Synthetic  Drilling  Fluid"  means  a 
drilling  fluids  which  has  synthetic 
material  as  its  continuous  phase  with 
water  as  the  dispersed  phase. 

54.  "Territorial  Seas"  means  the  belt 
of  the  seas  measured  from  the  line  of 
ordinary  low  water  along  that  portion  of 
the  coast  which  is  in  direct  contact  with 
the  open  sea  and  the  line  marking  the 
seaward  limit  of  inland  waters,  and 
extending  seaward  a  distance  of  three 
miles. 


55.  "Trace  Amounts"  means  that  if 
materials  added  downhole  as  well 
treatment,  completion,  or  workover 
fluids  do  not  contain  priority  pollutants 
then  the  discharge  is  assumed  not  to 
contain  priority  pollutants,  except 
possibly  in  trace  amounts. 

56.  "Treatment  Chemicals"  means 
biocides,  corrosion  inhibitors,  or  other 
chemicals  which  are  used  to  treat 
seawater  or  freshwater  to  prevent 
corrosion  or  fouling  of  piping  or 
equipement. 

57.  "Uncontaminated  Ballast/Bilge 
Water"  means  seawater  added  or 
removed  to  maintain  proper  draft. 

58.  "Uncontaminated  Freshwater" 
means  freshwater  which  is  discharged 
without  the  addition  of  chemicals; 
included  are  (1)  discharges  of  excess 
freshwater  that  permit  the  continuous 
operation  of  fire  control  cmd  utility  lift 
pumps,  (2)  excess  freshwater  from 
pressure  maintenance  and  secondary 
recovery  projects,  (3)  water  red  during 
training  and  testing  of  personnel  in  fire 
protection,  and  (4)  water  used  to 
pressure  test  new  piping. 

59.  "Uncontaminated  Seawater" 
means  seawater  tVhich  is  returned  to  the 
sea  without  the  addition  of  chemicals. 
Included  are  (1)  discharges  of  excess 
seawater  which  permit  the  continuous 
operation  of  fire  control  and  utility  lift 
pumps  ^2)  excess  seawater  from 
pressure  maintenance  and  secondary 
recovery  projects  (3)  water  red  during 
the  training  and  testing  of  personnel  in 
fire  protection  (4)  seawater  used  to 
pressure  test  piping,  and  (5)  once 
through  noncontact  cooling  water  which 
has  not  been  treated  with  biocides. 

60.  "Upset"  means  an  exceptional 
incident  in  which  there  is  unintentional 
and  temporary  noncompliance  with 
technology-based  permit  effluent 
limitations  because  of  factors  beyond 
the  reasonable  control  of  the  permittee. 
An  upset  does  not  include 
noncompliance  to  the  extent  caused  by 
operational  error,  improperly  designed 
treatment  facilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

61.  "Well  Treatment  Fluids"  mean 
any  fluid  used  to  restore  or  improve 
productivity  by  chemically  or 
physically  altering  hydrocarbon-bearing 
strata  after  a  well  has  been  drilled. 
These  fluids  move  into  the  formation 
and  return  to  the  surface  as  a  slug  with 
the  produced  water.  Stimulation  fluids 
include  substances  such  as  acids, 
solvents,  and  propping  agents. 

62.  "Workover  Fluids"  mean  salt 
solutions,  weighted  brines,  polymers, 
and  other  specialty  additives  used  in  a 
producing  well  to  allow  safe  repair  and 
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maintenance  or  abandonment 
procedures.  High  solids  drilling  fluids 
used  during  workover  operations  are  not 
considered  workover  fluids  by 
definition  and  therefore  must  meet 
drilling  fluid  effluent  limitations  before 
discharge  may  occur.  Packer  fluids,  low 


solids  fluids  between  the  packer, 
production  string  and  well  casing,  are 
considered  to  be  workover  fluids  and 
must  meet  only  the  effluent 
requirements  imposed  on  workover 
fluids. 

63.  The  term  "MGD"  shall  mean 
million  gallons  per  day. 


64.  The  term  "mg/1"  shall  mean 
milligrams  per  liter  or  parts  per  million 
tppm). 

65.  The  term  "ug/1"  shall  mean 
micrograms  per  liter  or  parts  per  billion 
(ppb). 


Appendix  A:  Table  1. — Produced  Water  Critical  Dilutions 

Table  1-A.— Critical  Dilution  (Percent  Effluent)  for  Discharges  With  a  Depth  Difference  Between  the 
Discharge  Pipe  and  the  Sea  Floor  of  Greater  than  0  Meters  to  4  Meters 


Discharge  rate 
(bbl/day) 

Pipe  diameter  (inches) 

>0"  to  5" 

>5"  to  7" 

>7"to9" 

>9"to11" 

>11"to15" 

>15" 

0  to  500 

0.05 

0.12 

0.29 

0.49 

0.66 

0.9 

1.13 

1.36 

1.57 

1.80 

2.02 

3.09 

3.90 

4.60 

5.68 

6.83 

8.23 

0.05 
0.12 
0.29 
0.48 
0.64 
0.87 
1.11 
1.33 
1.55 
1.78 
2.00 
3.17 
4.26 
5.26 
6.92 
8.60 
11.1 

0.05 
0.12 
0.29 
0.48 
0.64 
0.85 
1.07 
1.30 
1.51 
1.74 
1.95 
3.08 
4.15 
5.25 
7.28 
9.67 
12.8 

0.05 
0.12 
0.29 
0.48 
0.64 
0.85 
1.07 
1.28 
1.47 
1.68 
1.89 
3.02 
4.07 
5.10 
7.00 
9.80 
13.9 

0.05 
0.12 
0.29 
0.48 
0.64 
0.86 
1.08 
1.28 
1.48 
1.68 
1.88 
2.92 
3.95 
5.00 
6.86 
9.35 
14.2 

0.05 

501  to  1000 

0.12 

1001  to  2000 

0.29 

2001  to  3000 

0.49 

3001  to  4000 

0.64 

4001  to  5000 

0.87 

5001  to  6000 

1.09 

6001  to  7000 

1.30 

7001  to  8000 

1.50 

8001  to  9000 

1.70 

9001  to  10,000 

1.90 

10  001  to  15.000 

2.88 

15  001  to  20,000 

3.77 

20  001  to  25.000 

4.60 

25,001  to  35,000 

6.30 

35  001  to  50.000 

8.74 

50  001  to  75  000 

13.1 

Table  1-B.— Critical  Dilution  (Percent  Effluent)  for  Discharges  With  a  Depth  Difference  Between  the 
Discharge  Pipe  and  the  Sea  Floor  of  Greater  than  4  Meters  to  6  Meters 


Discharge  rate 

Pipe  diameter  (inches) 

(bt>l/day) 

>0"  to  5" 

>5"  to  7" 

>r'  to  9" 

>9"to11" 

>ii"toiy' 

>15" 

0  to  500          

0.05 

0.104 

0.20 

0.30 

0.40 

0.59 

0.74 

0.88 

1.02 

1.15 

1.28 

1.92 

2.46 

2.92 

3.60 

4.32 

5.17 

*O.05 
0.105 
0.20 
0.30 
0.38 
0.58 
0.73 
0.87 
1.00 
1.14 
1.28 
1.97 
2.57 
3.14 
4.15 
5.38 
6.94 

0.05 

0.105 

0.20 

0.30 

0.38 

0.56 

0.71 

0.85 

0.98 

1.12 

1.25 

1.93 

2.54 

3.14 

4.26 

5.85 

7.88 

0.05 

0.105 

0.20 

0.30 

0.38 

0.56 

0.71 

0.84 

0.96 

1.09 

1.22 

1.90 

2.51 

3.08 

4.18 

5.83 

8.36 

0.05 

0.105 

0.20 

0.30 

0.39 

0JS7 

0.71 

0.84 

0.96 

1.09 

1.21 

1.84 

2.45 

3.03 

4.13 

5.68 

8.41 

0.05 

501  to  1000 

0.106 

1001  to  2000 

0.20 

2001  to  3000 

0.30 

3001  to  4000 

0.39 

4001  to  5000 

0.58 

5001  to  6000  

0.72 

6001  to  7000 

0.85 

7001  to  8000     

0.97 

8001  to  9000 

1.10 

9001  to  10,000 

1.22 

10,001  to  15,000 

1.82 

15.001  to  20.000 

2.36 

20  001  to  25,000 

2.85 

25  001  to  35,000 

3.85 

35,001  to  50,000 

5.43 

50,001  to  75,000 

7.94 

Table  1-C.— Critical  Dilution  (Percent  Effluent)  for  Discharges  With  a  Depth  Difference  Between  the 
Discharge  Pipe  and  the  Sea  Floor  of  Greater  than  6  Meters  to  9  Meters 


Discharge  rate 
(bbl/day) 

Pipe  diameter  (inches) 

>0"  to  5" 

>5"  to  7" 

>7"  to  9" 

>9"to11" 

>11"to  15" 

>15" 

0  to  500 

0.05 

0.104 

0.20 

0.27 

0.32 

0.05 

0.105 

0.20 

0.27 

0.31 

0.05 

0.105 

0.20 

0.27 

0.31 

0.05 

0.105 

0.20 

0.27 

0.31 

0.05 
0.105 
0.20 
0J27 
'      0.32 

0.05 

501  to  1000 

0.105 

1001  to  2000 

020 

2001  to  3000 

0.27 

3001  to  4000 

0.32 
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Table  1-C.— Critical  Dilution  (Percent  Effluent)  for  Discharges  With  a  Depth  Difference  Between  the 
Discharge  Pipe  and  the  Sea  Floor  of  Greater  than  6  Meters  to  9  Meters— Continued 


Discharge  rate 
(bbl/day) 

Pipe  diameter  (inches) 

>0"  to  5" 

>5"  to  7" 

>7"  to  9" 

>9"to11" 

>11"to15" 

>15" 

4001  to  5000 

0.38 
0.50 
0.60 
0.69 
0.78 
0.86 
1.29 
1.64 
1.97 
2.50 
3.05 
3.70 

0.37 
0.49 
0.59 
0.68 
0.77 
0.86 
1.32 
1.72 
2.08 
2.74 
3.60 
4.83 

0.36 
0.48 
0.57 
0.66 
0.76 
0.85 
1.30 
1.71 
2.09 
2.81 
3.80 
5.40 

0.36 
0.48 
0.57 
0.65 
0.74 
0.83 
1.28 
1.69 
2.06 
2.78 
3.82 
5.62 

0.37 
0.48 
0.57 
0.65 
0.74 
0.82 
1.25 
1.65 
2.04 
2.75 
3.76 
5.60 

0.37 

5001  to  6000 

0.49 

6001  to  7000   

0.58 

7001  to  8000   

0.66 

8001  to  9000 

0.75 

9001  to  10  000 

0.83 

10  001  to  15  000  

1.24 

15  001  to  20  000 

1.60 

20  001  to  25  000      

1.93 

25  001  to  35  000 

2.6 

35  001  to  50  000 

3.62 

50  001  to  75,000 

5.40 

Table  1-D.— Critical  Dilution  (Percent  Effluent)  for  Discharges  With  a  Depth  Difference  Between  the 
Discharge  Pipe  AND  THE  Sea  Floor  OF  Greater  than  9  Meters  to  12  Meters 


Discharge  rate 
(bbl/day) 

Pipe  diameter  (inches) 

>0"  to  5" 

>5"  to  7" 

>7"  to  9" 

>9"to11" 

>11"to15" 

>15" 

0  to  500  

0.05 

0.104 

0.20 

0.27 

0.32 

0.38 

0.50 

0.55 

0.59 

0.64 

0.67 

0.82 

1.00 

1.20 

1.57 

2.00 

2.50 

0.05 

0.105 

0.20 

0.27 

0.31 

0.37 

0.49 

0.54 

0.59 

0.63 

0.67 

0.84 

1.05 

1.27 

1.67 

2.22 

3.10 

0.05 
0.105 
0.20 
0.27 
0.31 
0.36 
0.36 
0.53 
0.58 
0.62 
0.66 
0.83 
1.04 
128 
1.72 
2.31 
. .      3.37 

0.05 

0.105 

0.20 

0.27 

0.31 

0.36 

0.36 

0.52 

0.56 

0.60 

0.64 

0.82 

1.03 

1.26 

1.70 

2.33 

3.47 

0.05 

0.105 

0.20 

0.27 

0.32 

0.37 

0.37 

0.52 

0.57 

0.61 

0.64 

0.80 

1.02 

1.25 

1.69 

2.31 

3.50 

0.05 

501  to  1000 

0.106 

1001  to  2000 

0.20 

2001  to  3000 

0.27 

3001  to  4000 

0.32 

4001  to  5000  .........i 

0.37 

5001  to  6000 

0.37 

6001  to  7000    

0.53 

7001  to  8000 

0.57 

8001  to  9000 

0.61 

9001  to  10,000 

0.65 

10,001  to  15,000 

0.80 

15.001  to  20,000 

1.00 

20  001  to  25,000  

1.20 

25.001  to  35.000 * .:..... 

35,001  to  50.000 

1.62 
2.24 

50.001  to  75.000 

3.43 

Table  1-E.— Critical  Dilution  (Percent  Effluent)  for  Lower  Volume  Discharges  With  a  Depth  Difference 
Between  the  Discharge  Pipe  and  the  Sea  Floor  of  Greater  than  12  Meters 


Discharge  rate 

(bbl/^y) 

Pipe  diameter  (inches) 

>0"  to  5" 

>5"  to  7" 

>7"  to  9" 

>9"to11" 

>11"to15" 

>15" 

>0  to  500 - 

501  to  1000 : 

1001  to  2000 

0.05 

0.104 

0.20 

0.27 

0.32 

0.38 

0.50 

0.55 

0.59 

0.05 

0.105 

0.20 

0.27 

0.31 

0.37 

0.49 

0.54 

0.59 

0.05 

0.105 

0.20 

0.27 

0.31 

0.36 

0.48 

0.53 

0.58 

0.05 

0.105 

0.20 

0.27 

0.31 

0.36 

0.48 

0.52 

0.56 

0.05 

0.105 

0.20 

0.27 

0.32 

0.37 

0.48 

0.52 

0.57 

0.05 

0.106 

0.20 

2001  to  3000   

0.27 

3001  to  4000 

0.32 

4001  to  5000 - 

5001  to  6000  ...» 

6001  to  7000  ...» 

7001  to  8000 

0.37 
0.49 
0.53 
0.57 

Table  1-F.— Critical  Dilution  (Percent  Effluent)  for  Larger  Volume  Discharges  With  a  Depth  Difference 
Between  the  Discharge  Pipe  and  the  Sea  Floor  of  Greater  than  12  Meters 


Discharge  rate 
(bb(/day) 

Pipe  diameter  (inches) 

>0"  to  5" 

>5"  to  7" 

>7"  to  9" 

>9"to11" 

>11"to15" 

>15" 

Depth  Difference  Greater  than  12  Meters  to  14  Meters 


8001  to  9,000 


0.64 


0.63 


0.62 


0.60 


0.61 


0.61 


Federal  Register / Vol.  64,  No.  74 /Monday,  April  19,  1999 /Notices 


19173 


Table  1-F.— Critical  Dilution  (Percent  Effluent)  for  Larger  Volume  Discharges  With  a  Depth  Difference 
Between  the  Discharge  Pipe  and  the  Sea  Floor  of  Greater  than  12  Meters— Continued 

Discharge  rate 
(bbl/^y) 

Pipe  diameter  (inches) 

>0"  to  5" 

>5"  to  r 

>7"  to  9" 

>9"to11" 

>11"to15" 

.   >15" 

9001  to  10,000 

0.67 
0.82 
0.92 
1.00 
1.13 
1.40 
1.83 

0.67 
0.84 
0.96 
1.06 
1.20 
1.51 
2.15 

0.66 
0.83 
0.96 
1.06 
1.23 
1.57 
2.27 

0.64 
0.82 
0.95 
1.05 
1.22 
1.58 
2.34 

0.64 
0.80 
0.93 
1.04 
1.22 
1.57 
2.37 

0.65 

10.001  to  15.000 

0.80 

15,001  to  20,000 

0.91 

20,001  to  25,000 

1.00 

25,001  to  35,000 

1.17 

35,001  to  50,000 

1.53 

50  001  to  75,000 

2.33 

Depth  Diftarance  GrMtor  than  14  HMera  to  16  Mttw« 

8001  to  9  000 

0.64 
0.67 
0.82 
0.92 
1.00 
1.13 
1.28 
1.54 

0.63 
0.67 
0.84 
0.96 
1.06 
1.20 
1.37 
1.74 

0.62 
0.66 
0.83 
0.96 
1.06 
1.23 
1.43 
1.82 

0.60 
0.64 
0.82 
0.95 
1.05 
1.22 
1.44 
1.88 

0.61 
0.64 
0.80 
0.93 
1.04 
1.22 
1.43 
1.90 

0.61 

9001  to  10,000 

0.65 

10,001  to  15.000 .„ 

15  001  to  20  000 

OJBO 
0.91 

20  001  to  25  000 

1.00 

25  001  to  35,000 

1.17 

35  001  to  50,000 

1.39 

50,001  to  75,000 „ ... 

1.88 

Depth  Difference  Greater  than  16  Meters  to  19  meters 

8001  to  9000 

0.64 
0.67 
0.82 
0.92 
1.00 
1.13 
1.28 
1.30 

0.63 
0.67 
0.84 
0.96 
1.06 
1.20 
1.37 
1.44 

0.62 
0.66 
0.83 
0.96 
1.06 
1.23 
1.43 
1.51 

0.60 
0.64 
0.82 
0.95 
1.05 
1.22 
1.44 
1.56 

0.61 
0.64 
0.80 
0.93 
1.04 
1.22 
1.43 
1.57 

0.61 

9001  to  10,000 

0.6S 

10  001  to  15  000 

0.80 

15,001  to  20.000 ....„ 

120  001  to  25.000 

0.9 
1.00 

25.001  to  35.000 _ 

35  001  to  50.000 

1.17 
1.39 

50.001  to  75.000 

1.55 

Depth  DWerence  Greater  than  19  Meters 

8001  to  9000   

0.64 
0.67 
0.82 
0.92 
1.00 
1.13 
1.28 
1.28 

0.63 
0.67 
0.84 
0.96 
1.06 
1.20 
1.37 
1.42 

0.62 
0.66 
0.83 
0.96 
1.06 
1.23 
1.43 
1.49 

0.60 
0.64 
0.82 
0.95 
1.05 
1.22 
1.44 
1.53 

0.61 
0.64 
0.80 
0.93 
1.04 
1.22 
1.43 
1.54 

0.61 

9001  to  10.000 

0.6S 

10  001  to  15  000 r. ,„ 

0.80 

15,001  to  20.000 :.... -.... 

20,001  to  25.000 „ 

25  001  to  35  000     

0.91 
1.00 
1.17 

35,001  to  50.000 

1.39 

50  001  to  75,000 

1.53 

Tari  f  i-<3.— Minimum  Vertical  Port  Separation  Distance  To  Avoid  Interference 

Port  flow  rate  (bbl/day) 

Minimum 

separation 

distance  (m) 

3.7 

501-1000 

4.5 

5.4 

2001-5000                                              .                     . 

6.4 

6.6 

7001    10000                                                         

6.6 

Table  2-A.— Critical  Dilutions  (Percent  Effluent)  for  Toxicity  Limitations  for  Seawater  to  Which 

Treatment  Chemicals  Have  Been  Added 


Depth  difference 
(meters) 


All 


Discharge  rate 

(bbl/day) 


0  to  1,000  

>1,000  to  10.000 
>  10,000  


Pipe  Diameter 


>0"  to  2" 


12 
11.2 
9.6 


>2"  to  4" 


24.7 
12.4 
24 


>4"  to  6" 


24.5 
12.2 
23 


>6" 


24.6 

14 

20 
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Table  2-B.— Critical  Dilutions  (Percent  Effluent)  for  Toxicity  Limitations  for  Freshwater  to  Which 

Treatment  Chemicals  Have  Been  Added 


Depth  difference 

Discharge  rate  (bbl/day) 

Pipe  diameter 

(meters) 

>0"  to  2" 

>2"  to  4" 

>4"  to  6" 

>6" 

All 

0  to  1  000            

1.1 
19 
13 

1.2 
39 
63 

2.9 
28 
41 

2.9 

>1  000  to  10  000 - 

24 

>10  000           

74 

Table  3.— Effluent  Limitations,  Prohibitions  and  Monitoring  Requirements 


Regulated 
monitored  dis- 
charged pa- 
rameter 

Discharge  limi- 

.tation/prohibi- 

tion 

Monitoring  requirement 

Discharge 

Measurement 
frequency 

Sample  type/method 

Recorded  value(s) 

Drillino  Fluid 

Free  oil  

No  free  oil  

Once  week ^  

Static  sheen  

Num.  of  days  sheen  observed. 

Toxicity  2  96-hr 

30,000  ppm 

Once/month 

Grab 

96-hr  LC50. 

LC50. 

daily  min. 

Once/end  of  well  ^  

Grab  

96-hr  LC50. 

30,000  ppm 

once/month 

Grab  , 

96-hr  LC50. 

monthly  avg 

mm. 

Discharge 

1,000  barrels/ 

Once/hour  1 

Estimate  

Max.  hourly  rate. 

Rate. 

hour. 

Discharge 

(*)  

Once/hour  1 

Measure 

Max.  hourly  rate. 

Rate  for 

cntrfd  rate 

areas. 

Mercury  and 

No  disch.  of 

Once  prior  to  drilling 

Absorption  

mg  mercury/kg  barite. 

■ 

cadmium. 

drilling  fluids 
to  which  bar- 
ite has  been 
added,  if 
such  barite 
contains 
mercury  in 
excess  of 
1.0  mg/kg  or 
cadmium  in 
excess  of 
3.0  mg/kg 
(dry  weight). 

each  well.6 

/ 

Spectro-photometry  ... 

mg  cadmium/kg  barite. 

Oil  Based  or 

No  discharge. 

Inverse 

Emulsion 

Drilling 

Fluids. 

Oil  Contami-- 

No  discharge. 

nated  Drilling 

Fluids. 

Diesel  Oil 

No  discharge 
of  drilling 
fluids  to 
which  diesel 
oil  has  been 
added. 

Mineral  Oil 

Mineral  oil  may 
be  used  only 
as  a  carrier 
fluid,  lubricity 
additive,  or 
pill. 

Drilling  Cuttings 

Free  oil  

No  free  oil  ...... 

Once/week  ^  

Static  sheen 

Number  of  days  sheen  observed. 
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HiCH             ^H                        jabve  3.— Effluent  Limitations,  Prohibitio?^  and  Monitoring  Requirements— Continued 

^^^^1 

Regulated 
monitored  dis- 
charged pa- 
rameter 

Discharge  limi- 
tation/prohibi- 
tion 

^^H 

Monrtonng  requirement 

^^^H                     Discharge 

Measurement 
frequency 

Sample  type/method 

^^ 

Recorded  value(s) 

^H 

Toxicity  2  96-hr 

No  discharge 

^H 

LC50. 

of  cuttings 

^H 

generated 

^^^H 

using  drilling 

^^^B 

fluids  which 

^^H 

exhibit  a  tox- 

^^^^^1 

icity  of  less 

^^^^^H 

^H 

than  30.000 

^^^H 

ppm  daily 

(s)               ^H 

min.  or 
30,000  ppm 
monttily  avg. 
min. 

served.                ^^| 

^^H 

Mercury  and 

No  discharge  if 

1 

cadmium. 

generated 
using  drilling 
fluids  to 
which  barite 
has  been 
added  whk:h 
contains 
mercury  in 
excess  of 
1 .0  mg/kg  or 
cadmium  in 
excess  of 
3.0  mg/kg 
(dry  weight). 

^^M 

Cuttings  gen- 

No discharge. 

^^^1 

erated  using 

^^^^ 

Oil  Based  or 

^^^^ 

Inverse 

^^H 

Emulsion 

^^H 

Drilling 

^^^H 

Fluids. 

^^H 

Cuttings  gen- 

No discharge. 

^^^H 

erated  using 

^^^H 

Oil  Contami- 

^^H 

nated  Drilling 

^^^M 

Ruids. 

^^H 

Cuttings  gen- 

No discharge. 

^^^H 

erated  using 

^^^^m 

drilling  flukJs 

^^^M 

to  which  Die- 

^^^M 

sel  Oil  has 

^^H 

k)een  added. 

^^H 

Cuttings  gen- 

Mineral oil  may 

^^^M 

erated  using 

be  used  only 

^^^B 

drilling  fluids 

as  a  carrier 

^^^1 

to  which 

fluid,  lubricity 

^^^H 

Mineral  Oil 

additive,  or 

^^H. 

has  been 

pill. 

r 

^^^M 

added. 

^^^H           Deck  Drainage 

^^^H           Produced  Water 

FrAfi  oil 

No  free  oil 

Once/day^ 

Once/month(19)  ....... 

Visual  sheen 

Number  of  days  sheen  observed. 

r  1 9v  vif    •••••■■•••• 

Oil  and  grease 

42  mg/)  daily 

Grabs  

Daily  max.,  monthly  average. 

max.,  29  mg/ 

^^H 

( 

1  monthly 

observed.            ^^^H 

avg. 

Toxicity 

7-day  min 
NOEC^and 
mthly  avg 
min  NOEC9. 

Rate  Dependent  i«  .... 

Grab  

Lowest  NOEC  for  either  species. 

^^^^B 

Free  oil 

Monitor  

Monitor  

Once/day  ^.''^ 

Visual  sheen 

Number  of  days  sheen  observed. 

^H 

Flow  (MGD)  .... 

Once/month 

Estimate  

Monthly  Average. 

^^H           Produced  Sand 

No  Discharge. 
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Table  3.— Effluent  Limitations,  Prohibitions  and  Monitoring  Requirements— Continued 


Regulated 
monitored  dis- 
charged pa- 
rameter 

Discharge  limi- 
tation/prohibi- 
tion 

Monitoring  requirement 

Discharge 

Measurement 
frequency 

Sample  type/method 

Recorded  value(s) 

Wnll  trnatmpnt  fluids 

Free  oil  

No  free  oil  

Once/day'  

Static  sheen  

Number  of  days  sheen  observed. 

won  iicoiiiiciii  iiuiuw) 

completion  fluids, 

■  ^^^      P  9  *rf  %^      **!•         ...... 

and  workover  fluids 

(includes  packer 

fluids)  10. 

Oil  &  Grease  .. 

42  mg/l  dly 
max.,  29  mg/ 
1  mthly  avg. 

Once/month 

Grabs  

Daily  max.,  monthly  average. 

Sanitary  waste  '^  con- 

Residual chlo- 

1 mg/l  (min- 

Once/month   

Grab  

Concentration. 

tinuously  manned  by 

rine  ^  3. 

imum). 

10  or  more  persons. 

Solids 

No  Floating 
Solids. 

Once/day  

Observation's  

Numt>er  of  days  solids  observed. 

\JV/IIU3     ...• 

Sanitary  waste  12  con- 
tinuously manned  by 

Sniidfi 

No  floating  sol- 
ids. 

Once/day  

Observation'*  

Number  of  days  solids  observed. 

OUIiUO      • 

^^m^%^^^  »    W  V^*"**"  »                         ..•■..•■... 

9  or  fewer  persons 

' 

. 

or  intermittently  by 

any  number. 

nnmo^itip  wA^tA  ^^ 

Solids 

No  floating  sol- 
ids or  foam. 

Once/day  

Observation's  

Number  of  days  observed. 

L^wlllCOllV^   Tvaoio           ....... 

Mi^TollanPOiifi  dis- 

Free  oil 

No  free  oil 

Once/week  1 1  

Visual  sheen 

Number  of  days  sheen  observed. 

charges:  Desaliniza- 

>         >   ^^^^        ^^tl           .•.••■.4... 

I  ^\^   t » \^*^   >^i .     ...... 

^^  ■    w^^^^w    w  «^«^1  »                      ««*««•■■•«■*■ 

tion  unit  discharge; 

blowout  pre-venter 

fluid; 

uncontaminated 

ballast  water; 

uncontaminated 

bilge  water; 

uncontaminated 

freshwater;  mud, 

cuttings  and  cement 

at  seafloor;  un-con- 

taminated  seawater; 

- 

boiler  bk)w-down; 

source  water  and 

sand;  diatomaceous 

earth  filter  media; 

excess  cement  slur- 

ry 
Mi^c6llAnpr>us  dis- 

Treatment 

Most  stringent 
of:  EPA  label 

charges  of  seawater 

chemicals. 

and  freshwater  to 

registration. 

which  treatment 

maximum 

chemicals  have 

manufactur- 

been added:  excess 

ers  rec- 

seawater which  per- 

ommended 

mits  the  continuous 

dose,  or  500 

operation  of  fire  con- 

mg/l. 

•■ 

trol  and  utility  lift 

pumps,  excess  sea- 

. 

water  from  pressure 

maint.  and  sec- 

ondary recovery 

prjcts,  water  re- 

leased during  train- 

ing of  personnel  in 

fire  protection,  sea- 

water used  to  pres- 

sure test  new  piping 

and  new  pipelines. 

ballast  water,  once- 

through  non-contact 

cooling  water,  desa- 

linization  unit. 

Free  oil 

No  free  oil  

1/week 

Visual  Sheen  

Number  of  days  sheen  observed. 
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Table  3.— Effluent  Limitations,  Prohibitions  and  Monitoring  Requirements— Continued 

Regulated 
monitored  dis- 
charged pa- 
rameter 

Discharge  limi- 
tation/prohibi- 
tion 

Monitoring  requirement 

Discharge 

Measurement 
frequency 

Sample  type/method 

Recorded  value(s) 

Toxicity 

48-hour  aver- 
age min. 
NOECarxJ 
monthly  avg 
minimum 
NOEC5. 

Rate  Dependent^"  .... 

Grab  

Lowest  NOEC  observed  for  either 
of  the  two  species. 

Footnotes 

^  When  discharging. 

2  Suspended  particulate  phase  (SPP)  with  Mysidopsis  bahia  following  approved  test  mettKxl  The  sample  shall  be  taken  Ijeneath  ttw  shale 
shaker  or  if  there  are  no  returns  across  the  shaker  then  the  sample  must  be  taken  from  a  kx»tion  that  is  characteristk:  of  the  overaU  mud  sys- 
tem to  be  discharged. 

3  Sample  shall  be  taken  after  the  final  log  mn  is  completed  and  prior  to  bulk  disdiarge. 
*See  Part  I.B.I.b  of  this  permit. 

^See  Appendix  A,  Tat>le  2  of  this  permit. 

B  Analyses  shall  be  conducted  on  each  new  stock  of  barite  used. 

^When  discharging  and  facility  is  manned.  Monitoring  shall  be  accomplished  during  times  wfien  observation  of  a  visual  sheen  on  the  surface 
of  the  receiving  water  is  possible  in  the  vicinity  of  the  discharge. 

°  May  be  based  on  the  arithmetic  average  of  four  grab  sample  results  in  a  24  hr.  period. 

^See  Appendix  A,  Table  1  of  this  pemiit. 

^ofto  discharge  of  priority  pollutants  except  in  trace  amounts.  Information  on  the  specifk:  chemical  composition  shall  be  recorded  but  not  re- 
ported unless  requested  by  EPA. 

"When  discharging  for  muds,  cuttings,  and  cement  at  the  seafkxw  and  btowout  preventer  fluid.  All  other  miscellaneous  discharges:  when  dis- 
cfiarging,  discfiarge  is  authorized  only  during  times  when  visual  sheen  observation  is  possible,  unless  the  static  sheen  mettxxj  is  used. 
Uncontaminated  seawater  uncontaminated  hwhwater,  source  water  and  source  sand,  unconfaminated  bilge  water,  auid  uncontaminated  ballast 
water  from  platforms  on  automatk:  purge  systems  may  be  discharged  without  monitoring  from  platforms  which  are  not  manned. 

^2  Any  facility  whk:h  property  operates  and  maintains  a  marine  sanitation  device  (MSD)  that  complies  with  pollution  control  standards  and  regu- 
lations under  section  312  of  the  Act  shall  be  deemed  to  be  in  compliance  with  pemnit  limitations  for  sanitary  waste  The  MSD  shall  be  tested  year- 
ly for  proper  operation,  and  test  results  maintained  at  tti6  facility. 

■"^Hach  method  CN-66  DPD  approved.  Minimum  of  1  mg/1  and  maintained  as  dose  to  this  concentration  as  possible. 

^♦The  discharge  of  food  waste  is  prohibited  within  12  nautical  miles  from  nearest  land.  Comminuted  food  waste  able  to  pass  through  a  25  mm 
mesh  screen  (approximately  1  inch)  may  be  discharged  more  than  12  nautical  miles  from  nearest  land. 

IS  Monitoring  shall  be  accomplished  during  daylight  by  visual  observation  of  the  surface  of  the  receiving  water  in  the  vicinity  of  sanitary  anti  do- 
mestic waste  outfalls  Ot)servations  shall  be  made  K)lk>wing  ertfier  the  morning  or  mklday  meals  at  a  time  of  maximum  estimated  discharge. 

^^Once/year  for  discharges  from  0  bbi/day  to  4599  bbl/day,  once/calender  quarter  for  discharges  of  4,600  bbl/day  and  greater. 

^^See  Part  I.B.4.b  of  this  permit. 

18 See  Part  I.B.1  l.b  of  ttiis  permit. 


(FR  Doc.  99-9605  Filed  4-16-99;  8:45  am] 

BILLING  CODE  6S60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information  Collection 
being  Reviewed  by  the  Federal 
Communications  Commission 

April  7,  1999. 

SUMMARY:  The  Federal  Conununications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Conunents  are  requested  concerning  (a) 


whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Ckimmission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  18, 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission.  445  12th  Street,  SW,  Room 
1-A804,  Washii^on,  DC  20554  or  via 
the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 


Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0795 
Title:  ULS  TIN  Registration  and  FCC 
Form  606 
Form  Number:  FCC  606 
Type  of  Review:  Revision  to  a 
cvurently  approved  collection. 
Respondents:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  State,  Local  or 
Tribal  Government 
Number  of  Respondents:  429,000 
Estimated  Time  Per  Response:  1  hour 
Total  Annual  Burden:  429,000  hours 
Total  Annual  Cost:  None. 
Needs  and  Uses:  FCC  Form  606  is 
used  (1)  To  register  a  licensee's 
Taxpayer  Identification  Number  (TIN) 
and  its  associated  Wireless 
Telecommunications  call  signs  with  the 
FCC;  (2)  to  register  the  Taxpayer 
Identification  Number  (TIN)  of  a  first 
time  application  for  a  Wireless 
Telecommimications  license  with  the 
FCC;  or  (3)  to  register  the  Taxpayer 
Identification  Number  (TIN)  of  the 
owner  of  an  antenna  structure  and  its 
associated  antenna  structtire  registration 
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numbers  with  the  FCC.  This  form  is  also 
used  by  an  antenna  structiue  tenant 
licensee  who  is  required  to  register  the 
antenna  structure  because  the  owner  is 
subject  to  the  Anti-Drug  Abuse  Act  of 
1988.  It  must  be  submitted  before  filing 
any  subsequent  applications  associated 
with  the  existing  license  or  antenna 
structure  registration  and  prior  to 
applying  for  a  Wireless 
Teleconununications  license  or  antenna 
structure  registration  for  the  first  time. 

The  form  and  its  instructions  are 
being  revised  to  add  information  about 
the  antenna  structure  owner  TIN 
registration  requirements  due  to  the 
implementation  of  Antenna  Structure 
Registration  in  the  Universal  Licensing 
System  (ULS). 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  9^-9630  Filed  4-16-99;  8:45  am] 

BHJJNG  COOE  e712-<l1-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information  Collection 
being  Reviewed  by  the  Federal 
Communications  Commission 

April  7, 1999. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
biuden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  18, 1999.  If 


you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difHcult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  445  12th  Street,  SW,  Room 
1-A804,  Washington.  DC  20554  or  via 
the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the  • 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0697. 

Title:  Revision  of  Part  22  and  Part  90 
of  the  Commission's  Rules  to  Facilitate 
Future  Development  of  Paging  Systems 
(Proposed  Rule). 

Fonn  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  and 
Households,  Business  or  other  for-profit. 

Number  of  Respondents:  1,275. 

Estimated  Time  per  Response:  3.22 
hours  (avg.). 

Frequency  of  Responses:  On  occasion 
reporting  requirements. 

Total  Annual  Burden:  4,100  hours. 

Total  Annual  Costs:  $1,007. 

Needs  and  Uses:  The  information  will 
be  used  to  update  the  Commission's 
licensing  database  and  thereby  facilitate 
the  successful  coexistence  of  wide-area 
and  incumbent  (site-based)  paging 
licensees;  to  ensure  that  incumbents  are 
timely  notified  of  possible  relocation, 
thus  allowing  relocation  to  occur  in  an 
orderly,  efficient,  and  expedient 
manner;  and  to  determine  whether  an 
applicant  is  eligible  for  special 
provisions  for  small  businesses. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.' 99-9632  Filed  4-16-99;  8:45  ami 

BttXING  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Submitted  to  OMB  for 
Review  and  Approval. 

March  26, 1999. 

SUMMARY:  The  Federal  Commimications 
Conmiissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  coqiment  on  the 
following  information  collection,  as 


required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  nvunber. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  May  19, 1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Conununications 
Commissions,  Room  1-A804,  445 
Twelfth  Street.,  S.W.,  Washington,  DC 
20554  or  via  the  Internet  to 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0687, 

Title:  Access  to  Telecommunications 
Equipment  and  Services  by  Persons 
with  Disabilities,  CC  Docket  No.  87-124. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for 
profit  entities. 

Number  of  Respondents:  806,100. 

Estimated  Time  Per  Response:  1.2  to 
11.4  hours 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  991,000  hours. 

Total  Annual  Costs:  $638,500. 

Needs  and  Uses:  The  Commission 
requires  that  telephones  with  electro- 
magnetic coil  hearing  aid  compatibility 
be  stamped  with  the  letters  HAC. 
Section  68.112(b)(3)(E)  requires  that 
employees  with  fifteen  or  more 
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employees  provide  emergency 
telephones  for  use  by  employees  with 
hearing  disabilities  and  that  the 
employers  "designate"  such  telephones 
for  emergency  use.  Section  68.224(a) 
requires  a  notice  to  be  contained  on  the 
surface  of  the  packaging  of  a  non- 
hearing  aid  compatible  telephone  that    . 
the  telephone  is  not  hearing  aid 
compatible.  The  requirements  were 
implemented  to  assist  the  Commission 
in  carrying  out  its  responsibilities. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-9631  Filed  4-16-99;  8:45  am) 

BtLUNQ  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Submitted  to  0MB  for 
Review  and  Approval 

April  7,  1999. 

summary:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  May  19,  1999.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficidt  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 


ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW,  Washington,  DC  20554  or 
via  the  Internet  to  )esmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0754. 

Tjf7e:  Children's  Television 
Programming  Report. 

Form  Number:  FCC  398. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  1,215. 

Estimated  Time  Per  Response:  4.5 
hours  (4  times/year). 

Frequency  of  Response:  Quarterly 
recordkeeping;  Annual  reporting 
requirements. 

Total  Annual  Burden:  21,870  hours. 

Total  Annual  Costs:  $480,800. 

Needs  and  Uses:  The  FCC  Form  398 
is  required  to  be  filed  by  commercial 
television  broadcast  stations.  This  form 
is  used  to  provide  information  on  the 
efforts  of  commercial  television  stations 
to  provide  children's  educational  and 
informational  programs  aired  to  meet  its 
obligation  under  &e  Children's 
Television  Act  of  1990  (CTA).  The  form 
also  requests  information  on 
educational  and  informational  programs 
that  the  station  plans  to  cur  in  the  next 
quarter.  Each  licensee  is  required  to 
place  in  its  public  inspection  file 
quarterly,  a  Children's  Televsion 
Programming  Report  and  to  file  the 
quarterly  forms  annually  with  the  FCC. 
Commercial  television  broadcast  station 
licensees  will  be  required  to  file  the  FCC 
398  electronically  with  the  January  10, 
1999  annual  filing.  The  FCC  398  will 
assist  in  efforts  by  the  public  and  the 
Commission  to  monitor  station    . 
compliance  with  the  CTA. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-9633  Filed  4-16-99;  8:45  am) 

BUliNG  COOE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Formationa  of,  Acquiaitiona  by,  and 
Mergera  of  Bank  Holding  Companiea 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 


225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  (he  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  13, 1999. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105-1521: 

1.  Penn  Laurel  Financial  Corporation, 
Curwensville,  Pennsylvania;  to  acquire 
100  percent  of  the  voting  shares  of 
Clearfield  Bank  and  Trust  Company, 
Clearfield,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Chicago 

(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street  Chicago. 
Illinois  60690-1413: 

1.  Independent  Bank  Corporation, 
Ionia.  Michigan;  to  acquire  100  percent 
of  the  voting  shares  of  Mutual  Savings 
Bank,  f.s.b..  Bay  City,  Michigan.  Mutual 
Savings  Bank  will  be  merged 
immediately  into  a  state  chartered 
commercial  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  13. 1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-9551  Filed  4-16-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  99065] 

National  Institute  for  Occupational 
Safety  and  Health;  Research  on  Young 
Worker  Safety  and  Health  Risks  in 
Construction;  Notice  of  Availability  of 
Funds;  Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  1999  funds  for  the 
Research  on  Young  Worker  Safety  and 
Health  Risks  in  Construction  was 
published  in  the  Federal  Register  on 
April  9,  1999,  (Vol.  64  FR  No.  68].  The 
notice  is  amended  as  follows: 

On  page  17392,  first  column,  agency 
docket  number  should  be  changed  to 
read  [Program  Announcement  99065]. 

On  page  17392,  third  column, 
paragraph  F.  first  paragraph,  line  7, 
fourth  word  should  read  "99065". 

On  page  17392,  third  column, 
paragraph  F,  second  paragraph,  line  8, 
foiulh  word  should  read  "99065". 

On  page  17393,  third  column, 
paragraph  J,  second  paragraph,  line  7, 
second  word  should  read  "99065". 

Dated:  April  13.  1999. 
Diane  D.  Porter, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
[FR  Doc.  99-9740  Filed  4-16-99;  8:45  am] 
BILLING  CODE  4ie3-19-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98N-1 110] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  CGMP 
Regulations  for  Finished 
Pharmaceuticals 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  May  19, 
1999. 


ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235. 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

CGMP  Regulations  for  Finished 
Pharmaceuticals— 21  CFR  Parts  210 
and  211  (OMB  Control  Number  0910- 
01 39) — Reinstatement 

Under  section  501(a)(2)(B)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  351(a)(2)(B)),  a  drug 
is  adulterated  if  the  methods  used  in.  or 
the  facilities  or  controls  used  for,  its 
manufacture,  processing,  packing,  or 
holding  do  not  conform  to  or  are  not 
operated  or  administered  in  conformity 
with  current  good  manufactiuing 
practices  (CGMP's)  to  ensure  that  such 
drug  meets  the  requirements  of  the  act 
as  to  safety  and  has  the  identity  and 
strength,  and  meets  the  quality  and 
purity  characteristics,  which  it  purports 
or  is  represented  to  possess. 

FDA  has  the  authority  under  section 
701(a)  of  the  act  (21  U.S.C.  371(a))  to 
issue  regulations  for  the  efficient 
enforcement  of  the  act  regarding  CGMP 
procediues  for  manufactiuing, 
processing,  and  holding  drugs  and  drug 
products.  The  CGMP  regulations  help 
ensure  that  drug  products  meet  the 
statutory  requirements  for  safety  and 
have  their  purported  or  represented 
their  purported  or  represented  identity, 
strength,  quality,  and  purity 
characteristics.  The  information 
collection  requirements  in  the  CGMP 
regulations  provide  FDA  with  the 
necessary  iiiformation  to  perform  its 
duty  to  protect  public  hegJth  and  safety. 

Although  CGMP  must  be  current  in 
the  industry,  a  practice  need  not  be 
widely  prevalent  providing  such 
practice  is  both  feasible  and  valuable  in 
ensuring  drug  quality.  CGMP 
requirements  establish  accoimtability  in 
the  manufacturing  and  processing  of 
drug  products,  provide  for  meaningful 
FDA  inspections,  and  enable 
manufacturers  to  improve  the  quality  of 
drug  products  over  time.  The 
recordkeeping  requirements  also  serve 


preventive  and  remedial  purposes  and 
provide  crucial  information  if  it  is 
necessary  to  recall  a  drug  product. 

The  general  requirements  for 
recordkeeping  imder  part  211  (21  part 
211)  are  set  forth  in  §  211.180.  Any 
production,  control,  or  distribution 
record  associated  with  a  batch  and 
required  to  be  maintained  in 
compliance  with  part  211  must  be 
retained  for  at  least  1  year  after  the 
expiration  date  of  the  batch  and.  for 
certain  OTC  drugs,  3  years  after 
distribution  of  the  batch  (§  211.180(a)). 
Records  for  all  components,  drug 
product  containers,  closures,  and 
labeling  are  required  to  be  maintained 
for  at  least  1  year  after  the  expiration 
date  and  3  years  for  certain  OTC 
products  (§  211.180(b)). 

All  part  211  records  must  be  readily 
available  for  authorized  inspections 
diuing  the  retention  period 
(§  211.180(c)),  and  such  records  may  be 
retained  either  as  original  records  or  as 
true  copies  (§  211.180(d)).  hi  addition, 
21  CFR  11.2(a)  provides  that  "For 
records  required  to  be  maintained  but 
not  submitted  to  the  agency,  persons 
may  use  electronic  records  in  lieu  of 
paper  records  or  electronic  signatures  in 
lieu  of  traditional  signatures,  in  whole 
or  in  part,  provided  that  the 
requirements  of  this  part  are  met."  To 
the  extent  this  electronic  option  is  used, 
the  burden  of  maintaining  paper  records 
should  be  substantially  reduced  as 
should  any  review  of  such  records. 

In  order  to  facilitate  improvements 
and  corrective  actions,  records  must  be 
maintained  so  that  data  can  be  used  for 
evaluating,  at  least  annually,  the  quality 
standards  of  each  drug  product  to 
determine  the  need  for  changes  in  drug 
product  specifications  or  manufacturing 
or  control  procedures  (§  211.180(e)). 
Written  procedures  for  these  evaluations 
are  to  be  established  and  include 
provisions  for  a  review  of  a 
representative  niunber  of  batches  and. 
where  applicable,  records  associated 
with  the  batch,  and  provisions  for  a 
review  of  complaints,  recalls,  returned 
or  salvaged  drug  products,  and 
investigations  conducted  under 
§  211.192  for  each  drug  product. 

Written  procedures,  referred  to  here 
as  standard  operating  procedures 
(SOP's).  are  required  for  many  part  211 
records.  The  current  SOP  requirements 
were  initially  provided  in  a  final  rule 
published  in  the  Federal  Register  of 
September  29. 1978  (43  FR  45014).  and 
are  now  an  integral  and  familiar  part  of 
the  drug  manufacturing  process.  The 
major  paperwork  impact  of  SOP's 
results  from  their  creation.  Thereafter. 
SOP's  need  to  be  periodically  updated. 
A  combined  estimate  is  provided  in 
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Table  1  of  this  document  for  routine 
maintenance  of  SOP's.  Estimates  for 
specific  recordkeeping  requirements  are 
listed  individually. 

The  25  SOP's  provisions  under  part 
211  in  the  combined  maintenance 
estimate  include:  (1)  §  211.22(d) 
(responsibilities  and  procedures  of  the 
quality  control  unit);  (2)  §  211.56(b) 
(sanitation  procedures);  (3)  §  211.56(c) 
(use  of  suitable  rodenticides, 
insecticides,  fungicides,  fumigating 
agents,  and  cleaning  and  sanitizing 
agents;  (4)  §  211.67(b)  (cleaning  and 
maintenance  of  equipment);  (5) 
§  211.68(a)  (proper  performance  of 
automatic,  mechanical,  and  electronic 
equipment);  (6)  §  211.80(a)  (receipt, 
identification,  storage,  handling, 
sampling,  testing,  approval  or  rejection 
of  components  and  drug  product 
containers  or  closures);  (7)  §  211.94(d) 
(standards  or  specifications,  methods  of 
testing,  and  methods  of  remove 
pyrogenic  properties  for  drug  product 
container  and  closures);  (8)  §  211.100(a) 
(production  and  process  control;  (9) 
§  211.110(a)  (sampling  and  testing  of  in- 
process  materials  and  drug  products); 
(10)  §211.113(a)(prevention  of 
objectionable  microorganisms  in  drug 
products  not  required  to  be  sterile);  (11) 
§  211.113(b)  (prevention  of 
microbiological  contamination  of  drug 
products  purporting  to  be  sterile, 
including  validation  of  any  sterilization 
process);  (12)  §  211.115(a)  (system  for 
reprocessing  batches  that  do  not 
conform  to  standards  or  specifications, 
to  insure  that  reprocessed  batches 
conform  with  all  established  standards, 
specifications,  and  characteristics);  (13) 
§  211.122(a)  (receipt,  identification, 
storage,  handling,  sampling, 
examination  and/or  testing  of  labeling 
and  packaging  materials);  (14) 
§  211.125(f)  (control  procedures  for  the 
issuance  of  labeling);  (15)  §211.130 
(packaging  and  label  operations, 
prevention  of  mixup  and  cross 
contamination,  identification  and 
handling  of  filed  drug  product 
containers  that  are  set  aside  and  held  in 
unlabeled  condition,  identification  of 
the  drug  product  with  a  lot  or  control 
niunber  that  permits  determination  of 
the  history  of  the  manufacture  and 
control  of  the  batch);  (16)  §211.142 
(warehousing);  (17)  §211.150 
(distribution  of  drug  products);  (18) 
§  211.160  (laboratory  controls);  (19) 
§  211.165(c)  (testing  and  release  for 
distribution);  (20)  §  211.166(a)  (stability 
testing);  (21)  §211.167  (special  testing 
requirements);  (22)  §  211.180(f) 
(notification  of  responsible  officials  of 
investigations,  recalls,  reports  of 
inspectional  observations,  and  any 


regulatory  actions  relating  to  good 
manufacturing  practice);  (23) 
§  211.198(a)  (written  and  oral  complaint 
procedures,  including  quality  control 
unit  review  of  any  complaint  involving 
specifications  failings,  and  serious  and 
unexpected  adverse  drug  experiences); 
(24)  §211.204  (holding,  testing,  and 
reprocessing  of  returned  drug  products); 
and  (25)  §  211.208  (drug  product 
salvaging). 

The  following  burden  estimates  for 
routine  maintenance  and  for  specific 
recordkeeping  requirements  are  based 
on  FDA's  institutional  experience 
regarding  creation  and  review  of  such 
procedures  and  similar  recordkeeping 
requirements,  and  data  provided  by  the 
Eastern  Research  Group  (ERG),  which  is 
a  consulting  group  hired  by  FDA's 
economics  staff  to  prepare  an  economic 
analysis  of  the  potential  economic 
impact  of  the  May  3, 1996  (61  FR 
20104),  proposed  rule.  ERG  prepared  a 
report  for  FDA  that  estimated  the 
recordkeeping  burden  for  the  proposed 
rule  entided  "Current  Good 
Manufactiuing  Practice;  Proposed 
Amendment  of  Certain  Requirements  for 
Finished  Pharmaceuticals"  (61  FR 
20104).  This  report  provided 
information  on  the  current  number  of 
establishments  affected  by  FDA's 
recordkeeping  requirements  and  the 
agency  has  relied  on  these  figures  to 
estimate  the  nimiber  of  establishments 
affected  by  part  211  recordkeeping 
provisions.  ERG  estimated  that  there  are 
1,077  establishments  involved  in 
pharmaceutical  preparations,  diagnostic 
substances,  and  biological  products;  948 
repackers  or  relabelers;  and  2,159 
medical  gas  establishments  for  a  total 
estimate  of  4,184  recordkeepers  subject 
to  CGMP  recordkeeping  requirements. 
ERG  used  a  variety  of  sources  to  obtain 
its  estimates  including  reports  from  the 
Department  of  Commerce  and  FDA's 
registration  files.  The  ERG  report  is 
available  at  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  under 
Docket  No.  95N-0362. 

ERG  also  provided  estimates  on  the 
burden  involved  in  creating  SOP's. 
While  most  of  the  CGMP  provisions 
covered  in  this  document  were  created 
many  years  ago,  there  will  be  some 
existing  firms  expanding  into  new 
manufacturing  areas  and  start-up  firms 
that  will  need  to  create  SOP's.  FDA  is 
assuming  that  approximately  100  firms 
will  have  to  create  up  to  25  SOP's  for 
a  total  of  2,500  records,  and  the  agency 
estimates  that  it  will  take  20  hours  per 
recordkeeper  to  create  25  new  SOP's  for 
a  total  of  50,000  hours  as  a  one-time 
burden.  Annual  SOP's  maintenance  is 


estimated  to  involve  1  hoiu  annually 
per  SOP,  totaling  25  hours  annually  per 
recordkeeper. 

The  proposed  rule  revising  part  211 
CGMP  requirements  of  May  3,  1996, 
would  require  additional  SOP's.  Cost 
estimates  for  those  additional  SOP's 
were  included  in  the  proposed  rule,  but 
are  not  included  here.  Any  comments 
on  those  estimates  will  be  evaluated  in 
any  final  rule  based  on  that  proposal. 

m  the  Federal  Register  of  December 
24. 1998  (63  FR  71291),  the  agency 
requested  comments  on  the  proposed 
collections  of  information.  One 
comment  was  received  from  a 
pharmaceutical  trade  association.  The 
comment  said  that  the  agency's 
estimates  of  paperwork  needed  to 
comply  with  the  CGMP  regulations  were 
far  too  low.  The  comment  based  its 
conclusion  on  :  (1)  An  informal  poll  of 
seven  pharmaceutical  firms;  (2)  the 
assertion  that  the  agency  had  not 
considered  the  records  that  are  required 
by  several  specific  sections  of  the 
regulations;  (3)  the  added  recordkeeping 
attendant  to  agency  guidances;  and  (4) 
the  premise  that  part  11  (21  CFR  part 
11)  (electronic  records;  electronic 
signatures)  imposed  costs  that  do  not 
offset  savings  of  electronic 
recordkeeping. 

The  agency  has  carefully  considered 
the  comment  and  concludes  that  the 
agency's  estimates  of  the  CGMP 
paperwork  are  reasonable  and  correct. 
The  agency's  estimates  are  based  upon 
not  only  the  ERG  report,  but  its 
extensive  experience  with  a  broad 
spectrum  of  industry,  including  small 
and  large  firms,  makers  of  generic  and 
innovator  drug  products,  and  repackers. 
FDA  believes  these  estimates  reflect  a 
more  accurate  characterization  of  the 
industry  than  the  comment  suggests. 
FDA's  estimates  are  based  on 
information  received  bom  large  and 
small  pharmaceutical  firms.  The 
numbers  in  the  burden  chart  reflect  an 
average  of  all  firms  involved  in  the 
review  process. 

With  respect  to  the  comment  that 
FDA  had  not  considered  several 
sections  of  the  regulations,  the  agency 
believes  there  may  have  been  some 
misunderstanding  on  the  part  of 
comments.  In  fact,  all  sections  of  the 
regulations  were  considered,  including 
those  which  the  comments  stated  "were 
ignored."  Part  of  the  misunderstanding 
is  likely  due  to  the  fact  that  sections  the 
comments  considered  to  be  "ignored" 
were  those  that  contained  no  paperwork 
and  therefore  were  not  factored  into  the 
final  analysis. 

With  respect  to  recordkeeping  that  is 
referenced  in  agency  guidance 
dociunents,  where  a  guidance  document 
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addresses  recordkeeping  requirements        that  public  comment  is  sought                     the  rule.  FDA  believes  that  the  benefits 

that  are  already  codified,  the  guidance        accordingly.                                                  of  electronic  recordkeeping,  especially 

documents  themselves  create  no  new             Regarding  electronic  recordkeeping,        with  regard  to  paperwork  reduction,  far 

paperwork  burdens.  However,  the 

the  agency  fully  met  its  obligations             outweigh  the  costs  of  compliance  with              1 

agency  acknowledges  that,  on  occasion,      under  the  paperwork  reduction  act  in         part  11  to  ensure  that  the  electronic                   1 

the  information  collection  contained  in      developing  and  issuing  part  11  and             records  are  trustworthy,  reliable,  and                 | 

guidance  documents  is  beyond  the 

received  no  objections  to  the  rule  with        compatible  with  FDA's  mandate  to                     1 

scope  of  the  regulation.  FDA  recognizes      respect  to  paperwork  reduction.  In  fact,      protect  and  promote  public  health. 

the  need  to  ensure  all  potentially  new         extensive  discussions  were  held  with              FDA  estimates  the  biu-den  of  this 

paperwork  burdens  are  identified,  and        industry  throughout  the  development  of     collection  of  information  as  follows: 

Table  1.— Estimated  Annual  Recordkeeping  Burden' 

21  CFR  Section 

No.  of 
Recordkeepers 



Annual 
Frequency  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

SOP  Maintenance  (See  previous  list  of 

25  SOP'S) 

4,184 

1 

4.184 

25 

104,600 

One-time      Burden      (New      Start-up 

S0P's)2 

100 

25 

2,500 

20 

50,000 

211.34 

4,184 

.25 

1,046 

.5 

523 

211.67(c) 

4,184 

50 

209.200 

.25 

52,300 

211.68 

4,184 

2 

8,368 

1 

8,368 

211.68(a) 

4,184 

10 

41,840 

.5 

20,920 

211.68(b) 

4,184 

5 

20,920 

.25 

5,230 

211.72 

4,184 

.25 

1,046 

1 

1,046 

211.80(d) 

4.184 

.25 

1,046 

.1 

105 

211.100(b) 

4.184 

3 

12,552 

2 

25,104 

211.105(b) 

4.184 

.25 

1,046 

.25 

262 

211.122(c) 

4,184 

50 

209,200 

.25 

52,300 

211.130(e) 

4,184 

50 

209.200 

.25 

52,300 

211.132(c) 

1,698 

20 

33,960 

.5 

16,980 

211.132(d) 

1,698 

.2 

340 

.5 

170 

211.137 

4,184 

5 

20,920 

.5 

10,460 

2111.160(a) 

4.184 

2 

8,368 

1 

8,368 

211.165(e) 

4,184 

1 

4,184 

1 

4,184 

211.166(c) 

4,184 

2 

8,368 

.5 

4,184 

211.173 

1.077 

1 

1.077 

.25 

269 

211.180(e) 

4.184 

.2 

837 

.25 

209 

211.180(f) 

4,184 

.2 

837 

1 

837 

211.182 

4,184 

2 

8,368 

.25 

2,092 

211.184 

4.184 

3 

12,552 

.5 

6,276 

211.186 

4,184 

10 

41,840 

2 

83,680 

211.188 

4,184 

25 

104.600 

2 

209,200 

211.192 

4,184 

2 

8,368 

1 

8.368 

211.194 

4,184 

25 

104,600 

.5 

52,300 

211.196 

4,184 

25 

104,600 

.25 

26,150 

211.198 

4,184 

5 

20,920 

1 

20.920 

211.204 

4,184 

10 

41.840 

.5 

20.920 

Total 

' 

848.625 

1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

2  This  is  a  one-time  burden. 

Dated:  April  12. 1999. 

DEPARTMENT  OF  HEALTH  AND               the  safe  use  of  4.5-dichloro-2-n-octyl- 

William  K.  Hubbard. 

HUMAN  SERVICES                                     3(2H)-isothiazolone  as  a  preservative 

Acting  Deputy  Commissioner  for  Policy. 
(FR  Doc.  99-9636  Filed  4-16-99;  8:45  ai 

and  slimicide  in  the  manufacture  of 
.         Food  and  Drug  Administration                  paper  and  paperboard  in  contact  with 

[Docket  No.  99F-0804]                                          ^°°^- 

BILLING  C00€  4160-01-F 

FOR  FURTHER  INFORMATION  CONTACT: 

Rohm  and  Haas  Co.;  Filing  of  Food           Hortense  S.  Macon,  Center  for  Food 

Additive  Petition                                         Safety  and  Applied  Nutrition  (HFS- 

A/^Eu^u.  c     A      AT\    „  AJr„;„;o*-ot;««      206),  Food  and  Drug  Administration, 
agency:  Food  and  Drug  Administration,     ^qq  c  St.  SW.,  Washington.  DC  20204. 

^,    .                                                       202-418-3086. 

ACTION:  Notice.                                                                                                       ,,    , 

SUPPLEMENTARY  INFORMATION'  Under  the 

SUMMARY:  The  Food  and  Drug                      Federal  Food.  Drug,  and  Cosmetic  Act 

Administration  (FDA)  is  announcing          (sec.  409(b)(5)(21  U.S.C.  348(b)(5). 

that  Rohm  and  Haas  Co.  has  filed  a             notice  is  given  that  a  food  additive 

petition  proposing  that  the  food  additive    petition  (FAP  9B4645)  has  been  filed  by             | 

regulations 

be  amended  to 

jrovide  for        Rohi 

n  and  Haas  Co., 

100  Independence              1 
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Mall  West,  Philadelphia.  PA  19106.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  176.170 
Components  of  paper  and  paperboard  in 
contact  with  aqueous  and  fatty  foods 
and  §  176.300  Slimicides  to  provide  for 
the  safe  use  of  4,5-dichloro-2-n-octyl- 
3(2H)-isothiazolone  as  a  preservative 
and  slimicide  in  the  manufacture  of 
paper  and  paperboard  for  use  in  contact 
with  food. 

The  agency  has  determined  imder  21 
CFR  25.32(q)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  himian  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  March  30, 1999. 
Laura  M.  Tarantino, 

Acting  Director,  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  99-9674  Filed  4-16-99;  8:45  am) 

BILUNG  CODE  416(Mn-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute:  Opportunity 
for  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
the  Research  and  E)eveiopment  of 
Software  for  Managing  Distributed 
Knowledgebases  Consisting  of  l^rge 
Numbers  of  Objects  of  Diverse 
Categories  Spanning  Administrative, 
Scientific  and  Other  Knowledge 
Domains 

agency:  National  Institutes  of  Health, 
PHS,  DHHS. 
ACnON:  Notice. 

summary:  The  National  Cancer  histitute 
seeks  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  with 
a  software  company  with  demonstrated 
excellence  in  the  development  and 
deployment  of  software  applications  for 
the  enterprise  and  individuals.  NCI  has 
recently  developed  a  powerful  but  user- 
friendly  computer-based  system  which 
enables  its  users  to  create,  use  and  share 
a  knowledge  base  of  information 
consisting  of  diverse  objects  related  to 
each  other  by  semantically  meaningful 
links.  This  system,  provisionally  called 
"KBTool",  can  be  considered  a  new 
class  of  software  application  since  it  is 
sufficiently  different  from  existing 
applications.  The  system  provides  a 
knowledge  base  that  is  seamless, 
allovnng  individuals  to  store 
information  on  a  virtually  imlimited 


range  of  objects  and  concepts.  In 
addition,  dense  and  informative  links 
between  many  types  of  concepts  are 
constructed.  The  system  is  extensible  so 
that  it  is  suited  for  use  in  distributed 
systems  in  which  information  is  shared 
between  users  and  stored  at  different 
physical  locations.  Because  of  the  power 
of  the  system  and  its  relevance  to  many 
domains  of  knowledge  and  types  of 
applications,  the  NCI  is  seeking  a 
commercial  partner  for  its  continued 
development  and  deployment.  The 
software  was  originally  created  to 
organize  and  link  vast  quantities  of 
scientific  data;  however,  NCI  predicts 
that  KBTool's  functionality  will  be 
applicable  to  a  wide  variety  of  fields. 
The  Collaborator  must  have  a 
demonstrated  record  of  success  in 
privately  producing  and  marketing 
information  resources. 
DATES:  Interested  parties  should  notify 
this  office  in  writing  of  their  interest  in 
filing  a  formal  proposal  no  later  than 
June  18. 1999.  They  will  then  have  an 
additional  thirty  (30)  days  to  submit  a 
formal  proposal. 

ADDRESSES:  Inquiries  and  proposals 
regarding  this  opportunity  should  be 
addressed  to  Holly  S.  Symonds,  Ph.D. 
(Tel.  #301-496-0477.  FAX  #301-402- 
2117),  Technology  Development  and 
Commercialization  Branch,  National 
Cancer  Institute,  6120  Executive  Blvd., 
Suite  450,  Rockville,  MD  20852. 
Inqiiiries  directed  to  obtaining  patent 
license(s)  needed  for  participation  in  the 
CRADA  opportunity  may  be  addressed 
to  John  F^mer-Vihtelic,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Blvd.,  Suite 
325,  Rockville,  MD  20852,  (Tel.  301- 
496-7735,  ext.  270;  FAX  301-402- 
0220). 

SUPPLEMENTARY  INFORMATION:  A 
Cooperative  Research  and  Development 
Agreement  (CRADA)  is  the  anticipated 
joint  agreement  to  be  entered  into  by  the 
NCI  piiTsuant  to  the  Federal  Technology 
Transfer  Act  of  1986  and  Executive 
Order  12591  of  April  10,  1987  as 
amended  by  the  National  Technology 
Transfer  Advancement  Act  of  1995.  The 
NCI  is  looking  for  a  CRADA  partner  to 
collaborate  in  the  development  of  the 
properties  of  the  KBTool  data 
management  system.  The  expected 
duration  of  the  CRADA  would  be  fix»m 
one  (1)  to  five  (5)  years. 

KBTool  is  a  data  management  system 
and  process  for  efficiently  storing  and 
retrieving  data.  The  Experimental 
Immunology  Branch  of  the  NCI  has 
designed  KBTool  to  combine  maximum 
data  management  flexibility  and 
stability  into  unified  knowledgebase 
applications.  As  a  result,  it  has  a  diverse 


functionality  which  can  replace  users' 
fi'agmented  world  of  specialized 
applications  such  as  contact  manager, 
administrative  database,  bookmark 
keeper,  and  fact  finder.  Some  unique 
featiu«s  of  this  software-based  invention 
are:  (1)  ability  to  handle  any  number  of 
conceptually  distinct  categories  of  items 
(such  as  people,  events,  institutions, 
tasks,  concepts,  processes,  document 
types);  (2)  tools  for  creating 
relationships  between  any  two  or  more 
objects,  with  the  ability  to  categorize 
types  of  relationships  and  decide  which 
categories  they  apply  to;  (3)  use  of 
parent-child  relationship  as  a  singularly 
important  relationship  to  organize,  view 
and  navigate  information;  (4)  flexibility 
in  adding  diverse  categories  of  objects 
and  relationships,  while  maintaining  a 
simple  imderlying  data  structure  and 
programming  environment;  (5)  ability  to 
view  ccHnplex  relationships  in  flexible 
and  informative  ways;  (6)  tools  for 
managing  names  which  are 
indispensable  for  finding  the  relevant 
objects;  and  (7)  efficient  ways  to  search 
information  and  filter  retrievals  to  limit 
to  relevant  information. 

The  prototype  implementation  of 
KBTool  is  already  a  highly  functional 
system.  For  example,  it  manages 
information  on  more  than  50,000 
"concepts".  These  concepts  are 
classified  into  more  than  200  distinct 
categories.  The  10  most  highly 
represented  categories  are  biased 
towards  biological  and  software 
knowledge  domains:  genes,  transcripts, 
proteins,  protein  spots;  humans, 
institutions,  journals,  scientific 
publications,  visuals,  software 
applications,  and  scientific  methods. 
However,  its  diversity  is  reflected  in 
categories  such  as  tasks,  events, 
equipment,  accounts,  documents,  areas 
of  expertise  and  geographical  locations. 
It  has  more  than  50,000  links  between 
these  items;  each  of  which  conveys  not 
simply  the  existence  of  a  relationship, 
but  the  character  of  that  relationship. 
This  data  is  distributed  into  multiple 
linked  databases.  The  most  remarkable 
feature  of  the  design  of  the  data  engine 
and  knowledge  representation  is  its 
simplicity  and  generality. 

KBTool  was  designed  to  allow  the 
maintenance  of  a  "fabric"  of 
information  regarding  biological 
systems.  It's  current  implementation  can 
be  viewed  as  the  first  in  a  sequence  of 
many  steps  towards  a  "virtual  cell", 
which  allows  modeling  of  the  enormous 
complexity  of  a  human  cell.  Having 
taken  this  first  step,  NCI  would  like  to 
solidify  the  prototype  and  subsequent 
steps  in  the  process.  Because  of  the 
myriad  of  components  in  a  biological 
cell,  KBTool  had  to  be  designed  vdth 
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great  flexibility.  As  a  result,  it  has 
matured  into  an  approach  which  is 
unusually  broad  in  its  cope,  and  its 
ability  to  create  a  fabric  of  information 
out  of  very  disparate  data  types. 

The  described  methods  are  the  subject 
of  a  patent  application,  USPA  SN  09/ 
203,037  filed  November  30, 1998  by  the 
Government. 

Under  the  present  proposal,  the  goal 
of  the  CRADA  will  be  to  enhance  the 
development  in  one  or  more  of  the 
following  areas: 

1.  Client  Software  Development 

The  prototype  client  software,  KBTool 
is  written  in  Microsoft  Visual  Basic  6.0 
running  under  Windows  operating 
systems.  Planned  evolution  includes 
steps  such  as  the  following: 

(a)  flexible  interfaces  for  information 
viewing  and  update  via  the  WWW; 

(b)  rewriting  parts  of  the  application 
in  C++  and  Java; 

(c)  porting  to  other  operating  systems 
(or  re-writing  in  portable  code); 

(d)  enhanced  graphical  interfaces  to 
view  and  manipulate  the  thought 
objects  in  a  graphical  way;  and 

(e)  development  of  specific 
enhancement  for  use  for  specific  tasks 
such  as  workflow  management, 
document  and  library  management, 
simulation  of  biological  processes, 
expert  systems. 

2.  Database  Engine/Server  Development 

The  prototype  knowledge  base  is 
stored  in  a  standard  relational  database 
manipulated  primarily  via  SQL.  In  the 
long  run,  the  application  will  likely 
benefit  from  using  a  database  engine 
optimized  for  it.  This  would  likely 
include  speed  improvements,  and 
ability  to  handle  validation  and  integrity 
issues  at  the  level  of  the  engine  rather 
than  the  client  software. 

3.  Content  Development 

The  design  of  this  system  is  well 
adapted  to  many  different  kinds  of 
content.  Such  content  can  be  added  by 
a  range  of  strategies:  human  input, 
automated  transfer  from  existing 
information  resources,  and 
combinations  thereof.  NCI  seeks 
collaborative  partner  for  optimizing 
input  in  areas  related  to  cancer  which 
encompasses  many  aspects  of  biology. 
For  example,  NCI  seeks  sophisticated 
textual  analysis  tools  to  facilitate 
harvest  information  from  existing 
sources  such  as  MEDLINE. 

Party  Contributions 

The  role  of  the  NCI  includes  the 
following: 

(1)  Provide  staff,  expertise  and 
materials  for  the  further  development  of 
the  KBTool  system; 


(2)  Evaluate  the  work  product  of  the 
Collaborator  to  ensure  progress  toward 
meeting  the  CRADA  goals; 

(3)  Provide  work  space  and 
equipment  for  production  and  testing  of 
any  components  or  improvements  of  the 
KBTool  system. 

The  role  of  the  successful 
Collaborator  will  include  the  following: 

(1)  Provide  funding,  if  and  as 
necessary,  in  support  of  the 
development  of  the  KBTool  system; 

(2)  Provide  expertise  and  assistance  in 
the  extension  of  KBTool  in  areas 
outlined  above  and  in  the  production 
and  market  of  any  products  resulting 
fi-om  CRADA; 

(3)  Provide  expertise  and  materials  to 
aid  in  the  development  of  the  KBTool 
system  during  this  CRADA 
collaboration;  and 

(4)  Provide,  assist,  or  advise  the  NCI 
in  quality  assurance  testing,  operator 
training,  and  user  support  for  any 
products  resulting  from  this  CRADA. 

Selection  Criteria 

Proposals  submitted  for  consideration 
should  fully  address  each  of  the 
qualifications  shown  below.  The 
importance  of  individual  criteria  will 
differ  between  the  three  areas  for  a 
proposed  CRADA:  client  software 
development,  database  engine/server 
development,  and  content  development. 
Please  address  the  criteria  that  relate  to 
the  area(s)  in  which  your  proposal  will 
contribute. 

(1)  Expertise: 

A.  Demonstrated  expertise  in  the 
creation  of  important  new  approaches  in 
software  design,  database  design,  data 
visualization,  and  data  mining,  or  expert 
systems. 

B.  Demonstrated  expertise  in  software 
engineering,  data  warehousing,  data 
visualization,  textual  analysis; 

C.  Demonstrated  ability  to  secure 
national  and  international  marketing 
and  distribution  of  software; 

D.  Demonstrated  expertise  in 
overseeing  all  aspects  of  product 
development; 

E.  Demonstrated  expertise  in  serving 
and  supporting  a  significant  client  base; 

F.  Familiarity  with  application  of 
knowledgebase  techniques  to 
biomedical  fields. 

(2)  Demonstrated  experience  in  the 
software  industry  with  regards  to: 

A.  Producing,  marketing  and 
supporting  knowledgebase  and  related 
applications; 

B.  Indications  of  high  levels  of 
satisfaction  by  software  experts  and 
users  of  knowledgebase  products;  and 

C.  The  range  of  products  and  services 
it  produces. 

(3)  Physical  Resoiu-ces: 


A.  An  established  headquarters  with 
offices,  space  and  equipment; 

B.  Access  to  the  organization  during 
business  hours  by  telephone,  mail, 
email,  the  Internet,  and  other  evolving 
technologies;  and 

C.  Sufficient  financial  and 
technological  resources  to  support,  at  a 
minimum,  the  then  current  activities  of 
the  CRADA  to  meet  the  needs  of  the 
NCI. 

(4)  Other: 

A.  The  willingness  to  accept  the  legal 
provisions  and  language  of  the  CRADA 
with  only  minor  modifications,  if  any. 
These  provisions  govern  the  distribution 
of  patent  rights  to  CRADA  inventions. 
Generally,  the  rights  of  ownership  are 
retained  by  the  organization  that  is  the 
employer  of  the  inventor,  with  (1)  the 
grant  of  a  license  for  research  and  other 
Government  purposes  to  the 
Government  when  the  CRADA 
Collaborator's  employee  is  the  sole 
inventor,  or 

(2)  the  grant  of  an  option  to  elect  an 
exclusive  or  nonexclusive  license  to  the 
CRADA  Collaborator  when  the 
Government  employee  is  the  sole 
inventor. 

B.  The  willingness  to  cooperate  with 
National  Cancer  Institute  in  the  timely 
publication  of  research  results. 

C.  The  level  of  financial  support  the 
CRADA  Collaborator  will  provide  for 
CRADA-related  Government  activities. 

D.  The  willingness  to  commit  best 
effort  and  demonstrated  resources  to  the 
research  and  development  of  this 
technology,  as  outlined  in  the  CRADA 
Collaborator's  proposal. 

Dated:  April  8, 1999. 
Kathleen  Sybert, 

Chief,  Technology  Development  and 
Commercialization  Branch,  National  Cancer 
Institute,  National  Institutes  of  Health. 
[FR  Doc.  99-9757  Filed  4-16-99;  8:45  am] 

8ILUNG  CODE  4140-01-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute  (NCI); 
Opportunity  for  a  Cooperative 
Research  Agreement  (CRADA)  for  the 
Scientific  and  Commercial 
Development  of  an  Improved  Cytologic 
Sampler  for  the  Early  Detection  of 
Esophageal  Cancer 

AGENCY:  National  Institutes  of  Health. 
PHS,  DHHS. 

ACTION:  Notice  of  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  opportunity. 
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summary:  The  National  Cancer  Institute 
seeks  a  company  to  collaboratively 
pursue  the  preclinical  and  clinical 
development  of  an  orally  administered 
cytologic  sampler  for  the  early  detection 
of  esophageal  cancer.  The  National 
Cancer  Institute  has  preclinical  data  and 
evidence  that  currently  available 
sampling  devices  need  to  be  and  can  be 
improved.  Thus,  the  overall  goal  of  this 
research  project  is  to  develop  an 
improved  cytologic  sampler  for  the  early 
detection  of  esophageal  cancer. 
ADDRESSES:  Inquiries  and  sta^pments  of 
interest  regarding  this  opportunity 
should  be  addressed  to  Rita  Khanna, 
Technology  Development  and 
Commercialization  Branch,  National 
Cancer  Institute,  Executive  Plaza  South, 
Suite  450,  6120  Executive  Blvd., 
Rockville,  MD  20852  (Tel.  #  301-496- 
0477  Fax  #301-402-2117). 
DATE  TO  RESPOND:  hi  view  of  the 
important  priority  of  developing  an 
ordly  administered  cytologic  sampler 
for  the  early  detection  of  esophageal 
cancer,  interested  parties  should  notify 
this  office  in  writing  no  later  than  thirty 
(30)  days  from  date  of  publication  of 
this  announcement. 
SUPPLEMENTARY  INFORMATION: 
Cooperative  Research  and  Development 
Agreement  or  "CRADA"  means  the 
anticipated  joint  agreement  to  be 
entered  into  by  NCI  pursuant  to  the 
Federal  Technology  Transfer  Act  of 
1986  and  Executive  Order  12591  of 
October  10, 1987  as  amended  by  the 
National  Technology  Transfer 
Advancement  Act  of  1995.  The  goal  of 
this  CRADA  will  be  to  collaborate  on 
the  specific  research  project  described 
below.  Under  the  present  proposal,  the 
Government  is  seeking  a  collaborator, 
who  can  develop  an  improved  cytologic 
sampler  to  a  marketable  status  to  meet 
the  public  need  for  the  early  detection 
of  esophageal  cancer.  The  expected 
duration  of  the  CRADA  will  be  four 
years. 

Currently,  the  most  widely  used 
esophageal  screening  method  is  to 
obtain  a  cytologic  sample  of  the 
esophageal  mucosa  using  an  inflatable 
balloon  or  an  encapsulated  sponge. 
Although  cytologic  screening  of 
asymptomatic  high-risk  individuals 
remains  a  promising  method  for  the 
early  detection  of  curable  squamous 
esophageal  dysplasia  and  cancer,  a 
recent  study  by  the  NCI  Division  of 
Cancer  Prevention  and  Control  showed 
that  current  cytologic  samplers  had  a 
low  sensitivity  for  identifying  these 
lesions. 

Under  a  CRADA,  the  NCI  can  offer  the 
selected  collaborator  access  to  facilities, 
staff,  materials,  and  expertise.  The 


collaborator  may  contribute  facilities, 
staff,  materials,  expertise  and  funding  to 
the  collaboration,  the  NQ  CANNOT 
CONTRIBUTE  FUNDING.  The  CRADA 
collaborator  may  elect  an  option  to  an 
exclusive  or  non-exclusive  license  to 
Government  intellectual  property  rights 
arising  imder  the  CRADA  and  may 
qualify  as  a  co-inventor  of  new 
technology  developed  under  the 
CRADA. 

The  role  of  the  National  Cancer 
Institute,  the  Division  of  Clinical 
Sciences  under  the  CRADA  will  include 
the  following; 

1.  Providing  intellectual  expertise  in 
the  form  of  cytologic  and  histologic 
evaluation  of  biological  samples  for 
preneoplastic  and  neoplastic  lesions; 

2.  Making  suggestions  regarding 
sampler  design  based  on  its  clinical 
experience  with  existing  cytologic 
samplers; 

3.  Arranging  field  studies  to  test  the 
efficacy  of  new  scunplers; 

4.  Evaluating  each  of  the  active 
studies  as  they  progress  to  ensure  that 
the  appropriate  questions  are  being 
addressed  and  to  ensure  that  the  studies 
are  modified  as  required  based  on  the 
developing  data;  and 

5.  Providing  technological 
considerations  for  patient  safety, 
position  and  comfort. 

The  role  of  the  successful  corporate 
partner  imder  the  CRADA  will  include 
the  following: 

1 .  Understanding  the  biological  and 
physiological  obstacles  that  need  to  be 
overcome  and  contributing  its  expertise 
in  innovative  engineering  toward 
overcoming  these  obstacles; 

2.  Providing  proven  competence  to 
carry  out  the  work  of  developing  an 
improved  cytologic  sampler; 

3.  Providing  technical  support 
including  design  concepts,  engineering 
analysis,  detailed  design,  fabrication 
management  and  contribution  to 
experimental  design; 

4.  Performing  studies  to  assess  the 
physical  properties  of  new  designs  in  an 
effort  to  improve  patient  tolerance  and 
design  efficacy;  and 

5.  Commercializing  the  resulting 
device  including  providing  the 
necessary  resources. 

Criteria  for  choosing  the  collaborating 
company  will  include  the  following: 

1.  Experience  in  aspects  of  innovative 
engineering  necessary  for  the 
development  of  cytologic  samplers; 

2.  Scientific  expertise  and 
demonstrated  commitment  to  the 
development  of  cjrtologic  samplers; 

3.  Willingness  to  cooperate  with  the 
NCI  in  the  collection  and  evaluation  of 
data; 

4.  Experience  and  track  record  of 
taking  such  products  to  market; 


5.  Nature  of  resources  to  be 
contributed  to  the  collaboration; 

6.  Willingness  to  accept  the  legal 
provisions  and  language  of  the  CRADA 
with  only  minor  modifications,  if  any. 
These  provisions  govern  the  distribution 
of  patent  rights  to  CRADA  inventions. 
Generally,  the  right  of  ownership  are 
retained  by  the  organization  that  is  the 
employer  of  the  inventor,  with  (1)  the 
grant  of  a  license  for  research  and  other 
Government  purposes  to  the 
Government  when  the  CRADA 
Collaborator's  employee  is  the  sole 
inventor,  or  (2)  the  grant  of  an  option  to 
elect  an  exclusive  or  nonexclusive 
license  to  the  CRADA  Collaborator 
when  the  Government  employee  is  the 
sole  of  inventor; 

7.  Willingness  to  cooperate  with  the 
National  Cancer  Institute  in  the  timely 
publication  of  research  results; 

8.  Level  of  financial  support  the 
CRADA  Collaborator  will  provide  for 
CRADA-related  Government  activities; 
and 

9.  Willingness  to  commit  best  effort 
and  demonstrated  resources  to  the 
resea^h  and  development  of  this 
technology,  as  outlined  in  the  CRADA 
Collaborator's  proposal. 

Dated:  April  9. 1999. 
Kathleen  Sybert, 

Director,  Technology  Development  6- 
Commercialization  Branch,  National  Cancer 
Institute,  National  Institutes  of  Health. 
[FR  Doc.  99-9758  Filed  4-16-99;  8:45  ami 
SILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  the  public 
in  accordance  with  the  provisions  set 
forth  in  section  552b{c){4)  and 
552b(c)(6).  Title  5,  U.S.C,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  discloser  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
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Review  Group  Population  Research 
Subcommittee. 

Dofe:  May  5, 1999. 

Time:  10:00  AM  to  5:00  PM. 

Agenda:  To  be  reviewed  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel.  1750  Rockville 
Pike.  Rockville,  MD  20852. 

Contact  Person:  Jon  M.  Ranhand,  Health 
Scientist  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health,  and  Human  Development,  6100 
Executive  Blvd..  Room  5E01,  MSC  7510. 
Bethesda,  MD  20892,  (301)  435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 

Dated:  April  13.  1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  99-9667  Filed  4-16-99;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  Use  of  Nimodipine 
in  the  Management  of  Service  Preeclampsia. 

Date:  April  26, 1999. 

Time:  1:00  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd.,  DSR  Conf. 
Rm.,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Hameed  Khan,  Scientific 
Review  Administrator,  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health.  6100  Executive  Blvd.,  Room  5E01, 
Bethesda,  MD  20892,  (301)  496-1485. 


The  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  April  13, 1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  99-9668  Filed  4-16-99;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  HIV  Vaccine  Production: 
Part  C  FDA  Submissions. 

Date:  April  26, 1999. 

Time:  12:00  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Solar  Building,  Room  4C07,  6003 
Executive  Boulevard,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Dianne  E.  Tingley, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Solar  Building,  Room 
4C07,  6003  Executive  Boulevard  MSC  7610, 
Bethesda,  MD  20892-7610.  301/49&-0818. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 


Dated:  April  13, 1999. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 
[FR  Doc.  99-9669  Filed  4-16-99;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  l)iseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  HIV  Vaccine  Production: 
Part  A  in  response  to  DAIDS-99-21. 

Date:  April  29,  1999. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Hyatt  Arlington,  The  Gallery  Room, 
1325  Wilson  Boulevard,  Arlington,  VA 
22209. 

Contact  Person:  Dianne  E.  Tingley, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Solar  Building,  Room 
4C07,  6003  Executive  Boulevard  MSC  7610, 
Bethesda,  MD  20892-7610,  301/496-0818. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immimology, 
and  Transplantation  Research;  93.856; 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  April  13, 1999. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy,  NIH. 

(PR  Doc.  99-9670  Filed  4-16-99;  8:45  am) 

BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c){6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  coidd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  emphasis  Panel. 

Date:  April  18-19. 1999. 

Time:  April  18, 1999,  7:00  PM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Omni  Colonnade  Hotel,  180  Aragon 
Avenue,  Coral  Gables,  FL  33134. 

Contact  Person:  Mary  Ann  Guadagno,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  April  13, 1999. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy,  NIH. 
[FR  Doc.  99-9671  Filed  4-16-99;  8:45  am) 

BILUNG  CODE  414(M)1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institutes  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Extremity 
Constraint  Induced  Therapy  Eval  (Excite) 
Trial. 

Date.  May  5, 1999. 

Time:  1:00  pm  to  2:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd.,  Room  5E01. 
Rockville,  MD  20852  (Telephone  Conference 
Call). 

Contact  Person:  Hameed  Khan,  Scientific 
Review  Administrator,  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health,  6100  Executive  Blvd..  Room  5E01, 
Bethesda,  MD  20892,  (301)  496-1485. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 

Dated:  April  13,  1999. 
LaVeme.Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  9»-9752  Filed  4-16-99;  8:45  am] 

BILLING  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  coidd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 
Date:  April  22, 1999. 


Time:  1  PM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd.. 
Bethesda.  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  David  Chananie.  Scientific 
Review  Administrator.  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH  Neuroscience  Center, 
6001  Executive  Blvd..  Rm.  6150.  MSC  9608, 
Bethesda.  MD  20892-9608,  301-443-1340. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  April  28. 1999. 

Time:  4  PM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Bethesda.  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Phyllis  D.  Artis.  Lead 
Grants  Technical  Assistant,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NQi  Neuroscience  Center, 
6001  Executive  Blvd.,  Rm.  6138,  MSC  9606. 
Bethesda.  MD  20892-9606,  301-443-6470. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants:  93.281.  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  April  13. 1999. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 
[FR  Doc.  99-9753  Filed  4-16-99;  8:45  am] 

BHJJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
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confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  Efficacy,  Safety  & 
Incomplete  Spontaneous  Abortion:  A  Clinical 
Trial. 

Date:  June  9, 1999. 

Time:  1  PM  to  2:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd.,  DSR  Conf. 
Room.  Rockville,  MD  20852.  (Telephone 
Conference  Call). 

Contact  Person:  Hameed  Khan,  Scientific 
Review  Administrator.  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health,  6100  Executive  Blvd.,  Room  5E01, 
Bethesda,  MD  20892.  (301)  496-1485. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  April  13, 1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 

(FR  Doc.  99-9754  Filed  4-16-99;  8:45  am] 
BILUNG  COOe  414ft-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Institutes  of  Neurological 
Disorders  and  Stroke  Council. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 


property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  person  privacy. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Date:May  19-21,  1999. 

Open:  May  20,  1999,  8:30  AM  to  5  PM. 

Agenda:  Report  by  the  Director,  NINDS; 
Reported  by  the  Associate  Director  for 
Extramural  Research;  and  other 
administrative  and  program  developments. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  MeUt)  Center.  Bethesda,  MD  20814. 

Closed:  May  21, 1999,  8:30  AM  to  12  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Constance  W.  Atwell, 
Associate  Director  for  Extramural  Research, 
National  Institute  of  Neurological  Disorders 
and  Stroke,  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive  Blvd., 
Suite  3309,  MSC  9531,  Bethesda,  MD 
20892-9531,  (301)  49fr-9248. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council, 
Council  Review  Committee. 

Closed:  May  19, 1999. 

Time:  6  PM  to  9  PM. 

Agenda:  to  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  31 
Center  Drive,  Building  31,  Room  8A28. 
Bethesda,  MD  20892. 

Contact  Person:  Constance  W.  Atwell, 
Associate  Director  for  Extramural  Research, 
National  Institute  of  Neurological  Disorders 
and  Stroke,  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive  Blvd., 
Suite  3309,  MSC  9531,  Bethesda,  MD  20892- 
9531,(301)496-9248. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  April  13, 1999. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 
[FR  Doc.  99-9755  Filed  4-16-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Strolce;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

DOfe;  April  29, 1999. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Phillip  F.  Wiethom, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd., 
Suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529,  301-49&-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854. 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  April  13, 1999. 
UVeme  Y.  Stringfield, 
Committee  Management  Officer,  National 
Institutes  of  Health. 
[FR  Doc.  99-9756  Filed  4-16-99;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program:  Call  for 
Public  Comment  on  1 1  Substances, 
Mixtures  and  Exposure  Circumstances 
To  Be  Reviewed  in  1999  for  Listing  in 
or  Delisting  (Removing)  From  the 
Report  on  Carcinogens,  Tenth  Edition; 
Amendments 

action:  Notice;  Amendments. 

SUMMARY:  The  NTP  published  in  the 
Federal  Register  of  April  2, 1999,  a  list 
of  substances  to  be  reviewed  for 
possible  listing  in  or  delisting  from  the 
Report  on  Carcinogens,  Tenth  Edition. 
The  notice  is  being  amended  to  (1) 
extend  the  deadline  for  public  comment 
period  to  June  3, 1999  and  (2)  to  expand 
the  section  on  "Clarification  of  the 
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Criteria"  to  address  some 
misunderstandings  regarding  the 
application  of  the  final  paragraph  of  the 
criteria  for  listing  agents,  substances  of 
mixtures  in  the  Report  on  Carcinogens. 

AMENDMENTS:  In  the  Federal  Register  of 
April  2,  1999,  in  FR  Doc.  99-8098,  on 
page  15984,  in  the  fist  column  under  the 
section  "Public  Comment  Requested" 
the  8th  line  with  the  sentence  starting 
"Comments  received  by  April  30, 1999 
*  *  *"  and  the  rest  of  the  section  is 
being  deleted  and  the  following  added: 
"Comments  received  by  Jime  3, 1999 
will  be  considered  by  the  review  groups 
in  the  preparation  of  the  background 
documents  for  each  substance. 
Comments  or  questions  should  be 
directed  to  Dr.  C.W.  Jameson  at  the 
address  listed  below." 

In  the  section  "Clarification  of  the 
Criteria"  on  page  15983,  in  the  third 
coliunn,  a  second  paragraph  is  added  as 
follows:  There  have  also  been  some 
misunderstandings  regarding  the 
application  of  the  final  paragraph  of  the 
criteria  which  begins,  "Conclusions 
regarding  carcinogenicity  in  hmnans  or 
experimental  animals  *  *  *"  Since 
these  criteria  were  first  published  on 
September  26, 1998  (61  FR  50499),  the 
paragraph  has  applied  to  both  the 
"known  to  be  human  carcinogen"  and 
the  "reasonably  anticipated  to  be  human 
carcinogen"  categories  and  will 
continue  to  apply. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
C.W.  Jameson,  National  Toxicology 
Program,  Report  on  Carcinogens,  79 
Alexander  Drive,  Building  4401,  Room 
3127  MD:  EC-14,  P.O.  12233,  Research 
Triangle  Park,  NC  27709;  phone:  (919) 
541-4096,  fax:  (919)  541-0947,  email: 
jameson@niehs.nih.gov.  The  Criteria, 
the  Original  Federal  Register  Notice  and 
Background  on  the  Report  on 
Carcinogens  can  also  be  found  on  the 
NTP  Web  Site  at;  http://ntp- 
server.niehs.nih.gov. 


Dated:  April  9, 1999. 
Kenneth  Olden, 

Director,  National  Toxirolo<!v  Program. 
IFR  Doc.  99-9666  Filed  4-16-99;  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doc.lwt  No.  FR-4441-M-20] 

Submission  for  0MB  Review: 
Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  for  Administration  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  May  19, 
1999. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  bom  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-1305.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 


required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable, 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hoiu^  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  revision  of  an 
information  collection  requirement;  and 
(10)  the  names  and  telephone  nimibers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  April  9, 1999. 

David  S.  Cristy, 

Director,  ISP  and  Management. 

Title  of  Proposal:  Section  202 
Supportive  Housing  for  the  Elderly, 
Application  Submission  Requirements. 

Office:  Housing. 

OMB  Approval  Number:  2502-0267. 

Description  Of  The  Need  For  The 
Information  And  Its  proposed  Use:  This 
information  collection  is  necessary  to 
assist  HUD  in  determining  applicant 
eligibility  and  capacity  to  develop 
housing  for  the  elderly  within  statutory 
and  prognun  criteria.  This  information 
collection  is  also  necessary  to  protect 
the  Government's  financial  interest  in 
protecting  public  funds. 

Form  Number:  HUD-92015-CA. 

Respondents:  Not-For-Profit 
Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequerxry 
of  response 


Hours  per 
reponse 


Burden 
hours 


Application  Package 


400 


1 


39.90 


15.960 
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Total  Estimated  Burden  Hours:  15, 
960. 

Status:  Reinstatement  witli  change. 

Contact:  Aretha  Williams.  HUD.  (202) 
708-2866  X  2480;  Joseph  F.  Lackey.  Jr.. 
0MB.  (202)  395-7316. 

Dated:  April  9. 1999. 
(FR  Doc.  99-9661  Filed  4-16-99;  8:45  am] 
BILUNG  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Aquatic  Nuisance  Species  Tasic  Force 
Meetings 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  announces  the 
winter  meeting,  field  trip,  and  awards 
presentation  of  the  Aquatic  Nuisance 
Species  Task  Force  and  meetings  of  its 
Ballast  Water  Program  Effectiveness  and 
Adequacy  Criteria  Committee,  Western 
Regional  Panel,  Recreational  Activities 
Committee,  and  Great  Lakes  Panel  to  be 
held  in  conjunction  with  the  Ninth 
International  Zebra  Mussel  and  Aquatic 
Nuisance  Species  Conference.  The  focus 
of  the  field  trip  and  other  events  and 
meeting  topics  are  identified  in  the 
SUPPLEMENTARY  INFORMATION. 
DATES:  The  ANS  Task  Force  events  will 
occur  as  follows: 
ANS  Task  Force  Awards  Presentation, 

Monday,  April  26, 1999, 12:25  to 

12:45  p.m. 
Criteria  Committee  Meeting,  Monday, 

April  26,  1999,  7:00  to  10:00  p.m. 
Western  Regional  Panel  Breakfast 

Roundtable,  Tuesday,  April  27, 1999, 

7:15  to  8:30  a.m. 
Recreational  Activities  Committee 

Meeting,  Tuesday,  April  27, 1999, 

10:00  a.m.  to  12:00  noon 
ANS  Task  Force  Harbor  Tour,  Tuesday, 

April  27, 1999,  12:45  to  3:00  p.m. 
Great  Lakes  Panel  Ballast  Water 

Research  Agenda  Symposium, 

Thursday.  April  29, 1999,  8:30  a.m.  to 

3:30  p.m. 
ANS  Task  Force  Meeting,  Thursday, 

April  29,  1999,  1:30  to  5:00  p.m.; 

Friday,  April  30, 1999,  8:30  to  4:00 

p.m. 
ADDRESSES:  All  events  will  occur  at  or 
depart  from  the  Duluth  Entertainment 
Convention  Center,  350  Harbor  Drive, 
Duluth,  Minnesota  55802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Peoples,  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force,  at 
703-358-2025  or 
robert peoples@fws.gov. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting,  field 
trip,  and  awards  presentation  of  the 
Aquatic  Nuisance  Species  Task  Force 
and  meetings  of  its  Ballast  Water 
Program  Effectiveness  and  Adequacy 
Criteria  Committee,  Western  Regional 
Panel,  Recreational  Activities 
Committee,  and  Great  Lakes  Panel  to  be 
held  in  conjunction  with  the  Ninth 
International  Zebra  Mussel  and  Aquatic 
Nuisance  Species  Conference.  The  Task 
Force  was  established  by  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990  (16 
U.S.C.  4701-4741).  The  activities  or 
topics  for  each  event  are  summarized 
below. 

ANS  Task  Force  Awards  Presentation 

The  First  Annual  ANS  Task  Awards 
for  an  individual  and  an  organization 
recognizing  significant  long-term 
contributions  to  identifying  and 
responding  to  ANS  issues  and  problems 
will  be  presented  during  the  Conference 
luncheon. 

Ballast  Water  Program  Effectiveness 
and  Adequacy  Criteria  Committee 

This  brief  inaugural  meeting  of  the 
Criteria  Committee  will  identify  the 
requirements  to  be  addressed  and  begin 
exploring  how  to  address  them. 

Western  Regional  Panel 

During  this  Breakfast  Roundtable,  the 
Panel  will  receive  updates  from  its 
members,  discuss  the  status  of  its 
annual  report,  work  plan,  and  October 
1999  meeting  agenda,  discuss  the 
Western  Informational  Strategy,  and 
honor  the  Panel  Chair  upon  his 
retirement. 

Recreational  Activities  Committee 

The  Committee  will  discuss  ideas  for 
a  plan  to  disseminate  the  recommended 
national  voluntary  recreational  activities 
guidelines  recently  submitted  to  the 
ANS  Task  Force.  This  will  involve  the 
implementation  of  Task  B  of  the 
Committee's  February  1998  draft  Action 
Plan,  i.e,  develop  an  education/outreach 
strategy. 

Duluth/Superior  Harbor  Tour 

Weather  permitting,  a  brief  boat  tour 
of  this  major  international  port  in  the 
middle  of  North  America  will  explore 
introduced  fish  ecology,  monitoring  and 
impacts,  highlight  industry  generated 
voluntary  Great  Lakes  ballast  water 
management  guidelines,  and  visit  the 
Great  Lakes  Ballast  Demonstration 
Project  facility. 


Great  Lakes  Panel  Ballast  Water 
Research  Agenda  Symposium 

This  Symposium  will  identify  current 
initiatives  in  ballast  water  research, 
allow  the  research  community  and  users 
to  provide  their  perspectives  on  gaps 
and  unmet  needs  in  ballast  water 
research,  and  begin  identifying  points  of 
consensus  on  priorities  for  additional 
research  and  next  steps. 

ANS  Task  Force  Meeting 

Topics  to  be  covered  Thursday 
afternoon  will  include  briefings  about 
the  Chicago  Waterways  Nonindigenous 
Species  Dispersal  Barrier,  the  voluntary 
national  ballast  water  management 
guidelines  and  regulatory  changes,  and 
the  U.S.  position  on  the  IMO  Marine 
Environmental  Protection  Committee's 
proposal  for  a  new  international 
instrument  requiring  ballast  water 
management  such  as  a  new  annex  to 
MARPOL.  In  addition,  updates  on 
mitten  crab  and  Caulerpa  taxi  folia 
efforts,  an  overview  of  Executive  Order 
13112  and  its  implementation 
(including  agency  efforts),  a  legislative 
update,  regional  panel  updates,  and  the 
report  of  the  National  Nonindigenous 
Aquatic  Species  Survey  Program  Work 
Group  will  be  presented.  Topics  to  be 
covered  on  Friday  include  the  Gulf  of 
Mexico  Regional  Panel,  recommended 
volimtary  national  recreational  activity 
guidelines,  the  100th  Meridian  Initiative 
to  Prevent  Westward  Spread  of  Zebra 
Mussels,  adoption  of  the  Ballast 
Exchange  Study,  ballast  water 
management  initiatives  under  the  Clean 
Water  Act,  establishment  of  a 
Legislative  Committee,  and  the 
Executive  Secretary's  report. 

Minutes  of  all  meetings  will  be 
maintained  by  the  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force, 
Suite  840,  4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203-1622. 
Minutes  of  the  committee  and  panel 
meetings  will  also  be  maintained  by  the 
committee  chairs  and  panel 
administrators  as  follows: 
Criteria  Committee:  Professor  Jim 
Carlton,  Williams  College-Mystic 
Seaport  Maritime  Studies  Program,  75 
Greenmanville,  Avenue,  Mystic,  CT 
06355-0990.  860-572-5359.  Ext.  3. 
jcarlton@williams.edu 
Western  Regional  Panel:  Linda  Drees, 
U.S.  Fish  and  Wildlife  Service,  315 
Houston  Street,  Suite  E,  Manhattan, 
KS  66502.  785-539-3474,  Ext.  20, 

linda drees@fws.gov 

Recreational  Activities  Committee: 
Patricia  Carter,  U.S.  Fish  and  Wildlife 
Service,  1875  Century  Boulevard, 
Room  240,  Atlanta,  GA  30345.  404- 
679-7108,  pat_carter@fws.gov 
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Great  Lakes  Panel:  Michael  Donahue, 
Executive  Director,  Great  Lakes 
Commission,  The  Argus  II  Building, 
400  Fourth  Street,  Ann  Arbor,  MI 
48103-4816.  734-665-9135, 
mdonahue@glc.org 
Minutes  for  the  meeting  will  be 
available  at  these  locations  for  public 
inspection  during  regvdar  business 
hoius,  Monday  through  Friday. 

Dated:  April  13. 1999. 
Gary  Edwards, 

Co-Chair,  Aquatic  Nuisance  Species  Task 

Force,  Assistant  Director — Fisheries. 

[FR  Doc.  99-9763  Filed  4-16-99;  8:45  am) 

BtLUNG  COOE  4310-6S-M 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Migratory  Bird  Hunting;  Application  for 
Approval  of  HEVMMETAL™  as  a 
Nontoxic  Shot  Material  for  Waterfowl 
Hunting 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  review. 

SUMMARY:  We  have  reviewed  Standard 
Resources  Corporation's  (Standard) 
application  for  approval  of  HEVI- 
METAL""^  shot  as  nontoxic  for 
waterfowl  himting  in  the  United  States. 
We  have  foimd  that  the  information 
provided  in  the  application  is 
inconclusive  and  we  are  requiring 
additional  information  from  the 
manufacturer  before  further 
consideration  is  given. 
ADDRESSES:  Standard's  application  may 
be  reviewed  in  Room  634  at  the  Fish 
and  Wildlife  Service,  Office  of 
Migratory  Bird  Management,  4401  N. 
Fairfax  Drive,  Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Andrew,  Chief,  Office  of  Migratory  Bird 
Management,  (703)  358-1714,  or  James 
R.  Kelley,  Jr.,  Wildlife  Biologist,  Office 
of  Migratory  Bird  Management,  (703) 
358-1964. 

SUPPLEMENTARY  INFORMATION:  We 
continue  to  provide  opportunity  for 
submission  for  approval  of  alternative 
tjrpes  of  shot  for  waterfowling  that, 
when  spent,  does  not  pose  a  significant 
toxic  hazard  to  migratory  birds  and 
other  wildlife  when  ingested.  Currently, 
only  bismuth-tin  and  steel  shot  are 
unconditionally  approved  by  the 
Service  for  use  in  waterfowling. 
Timgsten-iron  (published  October  7, 
1998;  63  FR  54016),  timgsten-polymer 
(published  October  7, 1998;  63  FR 
54022).  and  tungsten-matrix  (published 
October  19, 1998;  63  FR  55840)  shot 


types  received  temporary  conditional 
approval  for  the  1998-99  waterfowl 
hunting  season.  We  are  currently 
reviewing  applications  for  approval  for 
shot  types  other  than  those  previously 
referenced  in  this  notice.  We  anticipate 
that  approval  of  additional  suitable 
candidate  shot  materials  as  nontoxic  is 
feasible  in  the  near  future. 

On  April  9. 1999  (64  FR  17308),  we 
announced  our  intention  to  review 
Standard's  Tier  1  application  for 
approval  of  HEVI-METAL™  under  the 
revised  test  procedures  for  shot  and  shot 
coatings  that  we  published  in  50  CFR 
20.134  (December  1, 1997;  62  FR 
63608).  A  toxicologist  from  the  U.S. 
Geological  Survey,  Patuxent  Wildlife 
Research  Center,  assisted  in  review  of 
the  application.  Part  A  of  the 
application  contained  a  statement  of 
proposed  use,  a  chemical  and  physical 
description  of  the  shot  material, 
information  on  expected  variability  of 
shot  during  production,  an  estimate  of 
yearly  production,  and  a  5-pound 
sample  of  the  fabricated  shot.  Part  B  of 
the  application  contained  a  discussion 
of  the  acute  toxicities  of  HEVI- 
METAL^^  components  to  mammals  and 
to  birds,  information  on  the  fate  of 
ingested  shot  on  a  small  sample  of 
captive-reared  mallard  ducks,  and  a 
summary  of  the  known  toxicities  of 
HEVI-METAL™  components  for 
vertebrates.  Part  C  of  the  application 
considered  the  effects  of  firing  on  the 
shot,  the  half-life  of  components  of 
breakdown  products,  the  estimated 
environmental  concentration  in  soil  and 
water,  and  other  environmental  impacts 
of  components  of  the  shot. 

We  have  determined  that  the  Tier  1 
information  provided  for  HEVl- 
METAL^^  does  not  provide  sufficient 
information  to  allow  us  to  conclude  that 
it  does  not  impose  a  significant  danger 
to  migratory  birds,  other  wildlife,  and 
their  habitats.  Specific  toxicological 
concerns  have  been  provided  to  the 
applicant.  In  light  of  our  concerns,  the 
applicant  is  advised  to  proceed  with  the 
additional  testing  described  for  Tier  2 
before  further  consideration  is  given  to 
the  candidate  shot.  Tier  2  test 
requirements  are  outlined  in  50  CFR 
20.134. 

Authorship:  The  primary  author  of  this 
document  is  )ames  R.  Kelley,  Jr..  Wildlife 
Biologist,  Office  of  Migratory  Bird 
Management. 

Dated:  April  2.  1999. 
Jamie  Rappaport  Clark, 
Director.  U.S.  Fish  and  Wildlife  Service. 
(FR  Doc.  99-9514  Filed  4-16-99;  8:45  am) 

BILUNO  COOE  4310-6S-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-930-4210-05;  N-62433] 

Notice  of  Realty  Action:  Segregation 
Terminated,  Lease/Conveyance  for 
Recreation  and  Public  Purposes 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

ACTION:.  Segregation  terminated. 

Recreation  and  public  purpose  lease/ 

conveyance. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  was  segregated  on  July  23, 1997 
for  exchange  purposes  under  serial 
number  N-61855.  The  exchange 
segregation  on  the  subject  lands  will  be 
terminated  upon  publication  of  this 
notice  in  the  Federal  Register.  The  land 
has  been  examined  and  found  suitable 
for  lease/conveyance  for  recreational  or 
public  purposes  imder  the  provisions  of 
the  Recreation  and  Public  Piuposes  Act, 
as  amended  (43  U.S.C.  869  et  seq.). 
Clark  County  proposes  to  use  the  lands 
for  a  public  park. 

Mount  Diablo  Meridian,  Nevada 

T.  19  S.,  R.  59  E.,  sec.  25, 

WV2SEV«NWV4NWV4,  WVzSWV4NWV«, 
WV2NEV4SWV4NWV4.  SEV4SWV4NWV4, 
-      NV2NWV4SWV4,  SWV4NWV4SWV4, 
WV2SEV4NWV4SWV4. 

Containing  75.0  acres,  more 

or  less,  located  at  Ann  Road  and  Puli 
Avenue.  The  land  is  not  required  for 
any  federal  purpose.  The  lease/ 
conveyance  is  consistent  with  current 
Bureau  planning  for  this  area  and  would 
be  in  the  public  interest.  The  lease/ 
patents,  when  issued,  will  be  subject  to 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act  and  applicable 
regulations  of  the  Secretary  of  the 
Interior,  and  will  contain  the  following 
reservations  to  the  United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe  and  will  be  subject  to: 

1.  Easements  in  accordance  with  the 
Clark  Coimty  Transportation  Plan. 

2.  Those  rights  for  distribution  line 
purposes  which  have  been  granted  to 
Nevada  Power  Company  by  Permit  No. 
Nev-043546  under  the  Act  of  October 
21, 1976  (43  U.S.C.  1761). 
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3.  Those  rights  for  distribution  line 
purposes  which  have  been  granted  to 
Nevada  Power  Company  by  Permit  No. 
N-57071  under  the  Act  of  October  21, 
1976  (43  U.S.C.  1761). 

4.  Those  rights  for  roadway  purposes 
which  have  been  granted  to  Clark 
County  by  Permit  No.  N-60903  under 
the  Act  of  October  21,  1976  (43  U.S.C. 
1761).  Detailed  information  concerning 
this  action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4765  W.  Vegas  Drive,  Las  Vegas, 
Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
9ubmit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the  Las 
Vegas  Field  Office  Manager,  Las  Vegas 
Field  Office.  4765  Vegas  Drive,  Las 
Vegas,  Nevada  89108. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  park  sites.  Conunents  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  futiu«  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a  park  site. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  land  described  in 
this  Notice  will  become  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register.  The  lands  will  not  be 
offered  for  lease/conveyance  until  after 
the  classification  becomes  effective. 


Dated:  April  6, 1999. 
Rex  Wells, 

Assistant  Field  Office  Manager,  Las  Vegas, 
NV. 
(FR  Doc.  99-9742  Filed  4-16-99;  8:45  am) 

BILUNG  COOE  4310-HC-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Mtanagement 

[NV-050-1610-00] 

Public  Notification  of  a  30-Oay  Period 
for  Submission  of  Proposed  Plan 
Amendments  to  the  Approved  Las 
Vegas  Resource  Management  Plan 

AGENCY:  Bureau  of  Land  Management, 
DOI. 

ACTION:  Notice  of  plan  amendment 
process.  The  Bureau  of  Land 
Management.  (BLM)  is  designating  a  30 
day  period  for  public  submittal  of 
proposed  amendments  to  the  Las  Vegas 
Resource  Management  Plan. 

summary:  An  integral  step  in  ensuring  a 
Resource  Management  Plan  remains 
current  is  by  amendment.  The  following 
criteria  must  be  met  before  a  plan 
amendment  will  be  considered:  (1)  The 
proposed  amendment  is  based  on  new 
data  not  considered  when  the  plan  was 
developed.  (2)  The  information 
represents  a  change  in  legal  or 
regulatory  mandate.  (3)  The  supporting 
detail  is  sufficient  and  the  problem  is 
clearly  stated  to  allow  consideration  of 
the  request.  (4)  The  information 
represents  a  formal  change  in  State  or 
local  government  or  agency  plans. 

If  the  proposed  amendment  cannot  be 
considered  due  to  legal  or  regidatory 
constraints  or  to  improper  submission, 
or  if  the  situation  can  be  resolved 
without  a  plan  amendment,  the 
amendment  process  will  end  at  this 
point. 

If  a  determination  is  made  by  the  Las 
Vegas  BLM  Field  Office  Manager  to 
proceed  with  the  amendment  process, 
the  proposed  plan  amendments  will  be 
presented  to  the  Resource  Advisory 
Coimcil  for  discussion  and 
recommendations.  The  Council  will 
serve  only  in  an  advisory  capacity  and 
their  recommendations  will  not  be 
binding  on  the  District  Manager. 

The  recommendations  of  the  District 
Manager  and  the  Resource  Advisory 
Council  will  be  forwarded  to  the  State 
Director,  who  will  decide  to  either:  (1) 
Reject  the  proposed  plan  amendment,  in 
which  case  the  requestor  will  be 
notified  of  the  decision  and  its  rationale. 
(2)  Further  consider  the  proposed  plan 
amendment,  in  which  case  the  Director 
will  determine  the  category  of  the 


amendment  with  regard  to  the  level  of 
environmental  analysis. 
DATES:  A  30  day  period  starting 
September  1, 1999,  and  ending     - 
September  30, 1999,  is  identified  as  the 
designated  time  period  for  plan 
amendment  submission  to  the  BLM  Las 
Vegas  Field  Office  Manager. 
ADDRESSES:  All  recommendations  you 
may  have  are  to  be  submitted  to:  Bureau 
of  Land  Management,  Attention:  Las 
Vegas  District  Manager,  4765  Vegas 
Drive,  Las  Vegas,  Nevada,  89108. 
Recommendations  can  also  be  hand 
delivered  to  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  F.  Ehvyer,  Las  Vegas  Field 
Office  Manager,  or  Jeffrey  G.  Steinmetz, 
Environmental  Protection  Specialist,  at 
(702)-647-5000. 

SUPPt^MENTARY  INFORMATKM:  Plan 
amendments  would  fall  into  either 
Category  1  of  Category  2.  Category  1 
amendments  would  not  involve  a 
significant  change  to  the  goals, 
objectives,  terms,  conditions  or 
decisions  of  the  Resource  Management 
Plan,  whereas  Category  2  amendments 
would  involve  a  significant  change. 

Dated:  April  8, 1999. 
Michael  F.  Dwyn, 

Field  Office  Manager,  Las  Vegas. 

[FR  Doc.  99-9643  Filed  4-16-99;  8:45  am] 

BNJJNQ  COOE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Ljind  Management 

[OR-957-00-1420-00:  GP9-0162] 

HIing  of  Plats  of  Survey:  Oregon/ 
Wastiington 

AGENCY:  Bureau  of  Land  Management, 
DOT. 


ACTION:  Notice. 


summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  39  S..  R.  13  W.,  accepted  February  3,  1999 

T.  18  S.,  R.  2  W..  accepted  February  8.  1999 

T.  20  S..  R.  5  W..  accepted  February  26. 1999 

T.  38  S..  R.  4  E..  accepted  March  29, 1999 

T.  27  S..  R.  12  W..  accepted  March  29. 1999 

Washington 

T.  20  N..  R.  12  W.,  accepted  April  1, 1999 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
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filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  fi'om  the 
dismissal  affinned. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1515  S.W.  5th 
Avenue,  Portland,  Oregon  97201,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  siuvey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

Tne  above-listed  plats  represent 
dependent  resurveys,  survey,  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  (1515 
S.W.  5th  Avenue)  P.O.  Box  2965, 
Portland,  Oregon  97208. 

Dated:  April  6,  1999. 
Sherrie  L.  Reid, 

Acting  Chief.  Branch  of  Realty  and  Records 
Services. 

[FR  Doc.  99-9642  Filed  4-1&-99:  8:45  am) 
BILUNG  CODE  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Notice  on  Outer  Continental  Shelf  Oil 
and  Gas  Lease  Sales 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Revision  to  List  of  Restricted 

Joint  Bidders. 

In  accordance  with  the  joint  bidding 
provisions  of  30  CFR  256.41,  the 
Minerals  Management  Service 
published  in  the  Federal  Register  on  " 
March  26,  1999,  at  64  FR  14751,  the  List 
of  Restricted  Joint  Bidders  covering 
Outer  Continental  Shelf  oil  and  gas 
lease  sales  to  be  held  during  the  period 
fit)m  May  1, 1999,  through  October  31, 
1999. 

That  List  of  Restricted  Joint  Bidders 
inadvertently  omitted  from  Group  IV 
two  new  entities  resulting  from  the 
merger  of  the  BP  group  of  companies 
and  the  Amoco  group  of  companies. 

The  list  of  companies  published 
under  Group  IV  of  the  List  of  Restricted 


Joint  Bidders  is,  by  this  Notice,  revised 
to  include  these  two  additional 
companies: 
BP  Amoco  Corporation;  and 
Amoco  Production  Company. 

Dated:  April  13, 1999. 
Ralph  V.  Ainger, 
Chief,  Leasing  Division. 
(FR  Doc.  99-9656  Filed  4-16-99;  8:45  am] 

BIUJNG  CODE  4310-MH-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Availability  of  Plan  of  Operations  and 
Environmental  Assessment  for 
Proposed  3-D  Seismic  Survey;  Cot>ra 
Exploration  Company,  Big  Thicket 
Natkmal  Preserve,  Hardin  County,  TX 

Notice  is  hereby  given  in  accordance 
with  Section  9.52(b)  of  Title  46  of  the 
Code  of  Federal  Regulations,  Part  9, 
Subpart  B,  that  the  National  Park 
Service  has  accepted  a  Plan  of 
Operations  from  Cobra  Exploration 
Company  for  Three  Dimensional 
Seismic  Survey  within  Big  Thicket 
National  Preserve,  Hardin  County, 
Texas. 

The  Plan  of  Operations  and 
corresponding  Environmental 
Assessment  are  available  for  public 
review  and  comment  for  a  period  of  30 
days  bom  the  publication  date  of  this 
notice.  Both  documents  can  be  viewed 
during  normal  business  hours  at  the 
Office  of  the  Superintendent,  Big 
Thicket  National  Preserve,  3785  Milam 
Street,  Beaumont,  Texas.  Copies  can  be 
requested  from  the  Superintendent,  Big 
Thicket  National  Preserve,  3785  Milam 
Street,  Beaumont,  TX  77701. 

Dated:  April  7. 1999. 
Richard  R.  Peterson, 

Superintendent,  Big  Thicket  National 

Preserve. 

[FR  Doc.  99-9446  Filed  4-16-99;  8:45  am) 

BILLING  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Scoping  for  Environmental 
Analysis  of  a  Study  Recommending  a 
Timbisha  Shoshone  Tribal  Homeland 
in  and  Around  Death  Valley  National 
Park  Inyo  County,  Califomia  and 
Esmeralda  and  f4ye  Counties,  NV 

summary:  Notice  is  hereby  given,  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  et.  seq.)  that  public  scoping 
is  being  initiated  for  an  environmental 


impact  analysis  process  for  a  Draft 
Secretarial  Report  to  Congress  regarding 
a  proposal  to  establish  a  permanent 
Timbisha  Shoshone  Tribal  land  base  in 
and  around  Death  Valley  National  Park. 
The  purpose  of  this  scoping  effort  is  to 
identify  public  issues  and  concerns,  and 
to  assess  the  nature  and  extent  of 
potential  environmental  impacts  which 
should  be  addressed- 

Background 

During  1994  Congress  enacted  the 
Califomia  Desert  Protection  Act  (Pub.  L. 
103-433),  which  in  part  addressed  the 
need  of  the  Timbisha  Shoshone  Tribe 
for  a  recognized  land  base.  The 
Secretary  of  the  Interior  was  directed  (in 
Section  705(b)  of  the  act)  to  conduct  a 
study  to  identify  lands  suitable  for  a 
reservation  for  the  Timbisha  Shoshone 
Tribe. 

As  a  direct  result,  a  joint  Federal- 
Tribal  negotiating  team  was  convened 
for  the  purposes  of  drafting  a  suitability 
study.  In  drafting  their  proposal,  the 
factors  scrutinized  to  date  include:  basic 
tribal  needs  for  a  land  base  (for  housing, 
tribal  administration,  economic 
development,  and  cultural  restoration); 
mandates  prescribing  federal  land 
stewardship;  complementary  interests  of 
the  Timbisha  Shoshone  Tribe  and  the 
Federal  government;  geographical 
constraints;  climate  and  availability  of 
water;  mining  claims;  special  resource 
limitations  such  as  Congressionally 
designated  Wilderness  and  also  Areas  of 
Critical  Environmental  Concern;  and 
availability  of  infrastructure  such  as 
roads,  power,  and  other  services.  With 
due  diligence  the  efforts  of  this 
govemment-to-govemment  team  have 
culminated  in  a  comprehensive 
integrated  draft  proposal  to  establish  a 
permanent  Homeland  for  the  Timbisha 
Shoshone  Tribe. 

Comment  and  Approval 

As  noted,  the  Department  of  the 
Interior  including  the  National  Park 
Service,  Bureau  of  Land  Management, 
Bureau  of  Indian  Affairs,  and  Bureau  of 
Reclamation  have  undertaken 
govemment-to-govemment  negotiations 
with  the  Timbisha  Shoshone  Tribe  to 
address  suitable  strategies  and  actions 
for  establishing  a  permanent  Timbisha 
Shoshone  Tribal  land  base  in  and 
around  Death  Valley  National  Park.  At 
this  time,  it  has  not  been  determined 
whether  an  Environmental  Assessment 
or  Environmental  Impact  Statement  will 
be  prepared;  however,  this  scoping 
process  will  aid  in  the  preparation  of 
either  document. 

As  part  of  this  effort,  a  series  of  public 
scoping  meetings  will  be  held  during 
May,  1999.  Califomia  and  Nevada  cities 
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where  this  scoping  activity  will  be 
conducted  are  listed  below — all 
meetings  are  scheduled  for  7:00- 
9:00pm.  For  confirmed  details  about 
meeting  locations  please  contact; 
Superintendent,  Death  Valley  National 
Park,  P.O.  Box  579,  Death  Valley, 
California,  92328  (telephone  (760)  786- 
3243). 

•  May  24  in  Pasadena,  California; 

•  May  25  in  Ridegecrest,  California; 

•  May  26  in  Lone  Pine,  California; 

•  May  27  in  Goldfield,  Nevada; 

•  May  28  in  Pahrump,  Nevada. 
During  the  scoping  period  a  study 

document — The  Timbisha  Shoshone 
Tribal  Homeland:  A  Draft  Secretarial 
Report  to  Congress  to  Establish  a 
Permanent  Tribal  Land  Base  and 
Related  Cooperative  Activities — is 
available  through  Death  Valley  National 
Park.  Topics  addressed  in  the  study 
document  and  amticipated  to  be 
discussed  during  these  meetings 
include:  background  information  on  the 
govemment-to-govemment  negotiation 
process;  an  historical  perspective  on  the 
need  for  a  permanent  Timbisha 
Shoshone  Tribal  land  base; 
identification  of  criteria  used  in  the 
study  process;  the  identification  of 
legislative  and  administrative  actions 
which  would  be  necessary  in  order  to 
implement  the  strategies  identified  to 
date;  and  the  types  and  significance  of 
the  potential  environmental  effects, 
including  potential  cumulative  impacts 
to  wild  burros  and  horses,  wildlife, 
cultural  and  other  natural  resource  use 


issues. 


Interested  individuals,  organizations, 
and  agencies  are  encouraged  to  provide 
comments  or  suggestions.  Written 
comments  regarding  the  Timbisha 
Shoshone  Tribal  Homeland  proposal 
must  be  postmarked  no  later  than  June 
15, 1999,  and  should  be  addressed  to 
the  Superintendent,  Death  Valley 
National  Park  (address  as  noted  above). 
To  obtain  a  copy  of  the  study  dociunent 
or  request  other  background  information 
please  contact  the  Superintendent, 
Death  Valley  National  Park;  the 
document  and  current  information  also 
are  available  via  the  park  website 
( www.  nps.gov/deva) . 

The  U.S.  Department  of  the  Interior 
officials  responsible  for  approval  are: 
the  Assistant  Secretary  for  Fish, 
Wildlife,  and  Parks;  the  Assistant 
Secretary  for  Land  and  Minerals 
Management;  'and  the  Assistant 
Secretary  for  Indian  Affairs.  If  approved, 
the  plan  would  subsequently  be 
submitted  by  the  Secretary  of  the 
Interior  to  Congress  for  consideration.  If 
enacted,  the  National  Park  Service 


officials  responsible  for  implementation 
would  be  the  Superintendent,  Death 
Valley  National  Park  and  the  Regional 
Director,  Pacific  West  Region;  as  well  as 
the  State  Directors,  Bureau  of  Land 
Management,  California  and  Nevada; 
the  Assistant  Secretary  for  Indian 
Affairs;  and  the  Bureau  of  Indian 
Affairs,  Central  California  Agency.  The 
draft  environmental  document  is 
expected  to  be  available  for  public 
review  in  late  summer  or  fall,  1999.  At 
this  time  it  is  anticipated  that  the  final 
plan  and  environmental  document  are 
to  be  completed  in  spring,  2000. 

Dated:  April  9, 1999. 
John  J.  Reynolds, 

Regional  Director,  Pacific  West. 

|FR  Doc.  99-9672  Filed  4-16-99;  8:45  am). 

BtLUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
April  10,  1999.  Pursuant  to  §  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  imder  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  1849  C  St.  NW,  NC400, 
Washington.  DC  20240.  Written 
comments  should  be  submitted  by  May 
4, 1999. 
Beth  Savage, 
Acting  Keeper  of  the  National  Register. 

ARKANSAS 

Boone  County 

Harrison  Courthouse  Square  Historic  District, 
Roughly  bounded  by  N.  Walnut,  W.  Ridge, 
N.  Willow,  and  W.  Stephenson  Sis., 
Harrison  vicinity,  99000523 

Pulaslci  County 

East  Markham  Street  Historic  District,  301- 
303.  305-307,  313  and  323  East  Markham 
St..  Little  Rock  vicinity,  99000522 

FLORIDA 

Broward  County 

Deerfield  School,  323  North  East  Second  St., 
Deerfield  Beach.  99000525 

Lee  County 

Edison  Park  Elementary  School  (Lee  County, 
Florida  MPS)  2401  Euclid  Ave.,  Fort 
Myers,  99000524 


IOWA 
Carroll  County 

Leet.  William  A.,  and  Frederick  Hassler 
Farmstead  District,  12196  311th  St., 
Manning  vicinity,  99000526 

LOUISIANA 

St.  Martin  Parish 

Foiugeaud  House,  130  South  Main  St., 
Breaux  Bridge,  99000527 

MASSACHUSETTS 

Barnstable  County 

Collins  Cottages  Historic  District,  150  MA  6, 
Eastham,  99000528 

MISSOURI 

Franklin  County 

New  Haven  Commercial  Historic  District, 
111-139  Front  St.,  New  Haven,  99000531 

Jackson  County 

National  Bank  of  Commerce  Building,  922- 
924  Walnut  St.,  Kansas  City,  99000530 

Pulaski  County 

Onyx  Cave,  14705  Private  Drive  8541, 
Newburg  vicinity,  99000529 

NORTH  CAROLINA 

Guilford  County 

Whitsett  Historic  District,  Jet.  NC  61  and  NC 
3064,  Whitsett,  99000532 

OREGON 

Hood  River  County 

Hood  River  High  School,  1602  May  St.,  Hood 
River,  99000534 

Jackson  County 

Ashland  Railroad  Additon  Historic  District, 
roughly  bounded  by  Lithia  Way,  East  Main, 
Oak  St.,  A  St.  and  8th  Sts.,  Ashland, 
99000533 

TENNESSEE 

Madison  County 

Cedars,  The,  260  Cotton  Grove  Rd.,  Jackson 
vicinity,  99000536 

Obion  County 

Railroad  Park  (Union  Qty,  Tennessee  MPS) 
100  Park  St.,  Union  City,  99000535 

VERMONT 

Windham  County 

Hall,  William  A.,  House,  1  Hapgood  St., 
Rockingham,  99000537 

A  Request  for  a  MOVE  has  been  made 
for  the  following  resource: 

NORTH  CAROLINA 

Iredell  County 

Houston,  George,  House,  NC  115,  Mount 
Moumie  vicinity,  80002865 

[FR  Doc.  99-9673  Filed  4-16-99;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

Cotton  Shop  Towels  From  Bangladesh, 
China,  Pakistan,  and  Peru^ 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Notice  of  Commission 
determination  to  conduct  full  five-year 
reviews  concerning  the  countervailing 
duty  orders  on  cotton  shop  towels  from 
Pakistan  and  Peru  and  the  antidumping 
duty  orders  on  cotton  shop  towels  from 
Bangladesh  and  China. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  full 
reviews  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  countervailing  duty 
orders  on  cotton  shop  towels  firom 
Pakistan  and  Peru  and  the  antidumping 
duty  orders  on  cotton  shop  towels  from 
Bangladesh  and  China  would  be  likely 
to  lead  to  continuation  or  reoirrence  of 
material  injury  within  a  reasonably 
foreseeable  time.  A  schedule  for  the 
reviews  will  be  established  and 
announced  at  a  later  date. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  considt  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  April  8, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Eninger  (202-205-3194),  Office 
of  hivestigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 


SUPPLEMENTARY  INFORMATION:  On  April 
8, 1999,  the  Commission  determined 
that  it  should  proceed  to  full  reviews  in 
the  subject  five-year  reviews  pursuant  to 
section  751(c)(5)  of  the  Act.  The 
Conunission,  in  consultation  with  the 
Department  of  Commerce,  grouped 
these  reviews  because  they  involve 
similar  domestic  like  products.  See  19 
U.S.C.  1675(c)(5)(D);  63  F.R.  29372, 
29374  (May  29, 1998).  The  Commission 
found  that  the  domestic  interested  party 
group  response  to  its  notice  of 
institution  (64  FR  371,  Jan.  4, 1999)  of 
the  subject  five-year  reviews  was 
adequate  and  the  respondent  interested 
party  group  responses  were 
inadequate.  ^  The  Commission  also 
found  -^  that  other  circumstances 
warranted  conducting  full  reviews.  A 
record  of  the  Commissioners'  votes,  the 
Commission's  statement  on  adequacy, 
and  any  individual  Commissioner's 
statements  will  be  available  from  the 
Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  Vn  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Gkimmission's  rules. 

Issued:  April  14, 1999 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-9693  Filed  4-16-99;  8:45  am) 

BILUNG  CODE  70aiM»-P 


INTERNATIONAL  TRADE 
COMMISSION 

[investigation  No.  731-TA-101  (Review)] 

Grelge  Polyester/Cotton  Prlntcioth 
From  China 

Deteniiination 

On  the  basis  of  the  record '  developed 
in  the  subject  five-year  review,  the 
United  States  International  Trade 
Commission  determines,^  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(c))  (the  Act),  that 
revocation  of  the  antidiunping  duty 
order  on  greige  polyester/cotton 
printcloth  from  China  would  be  likely  to 
lead  to  continuation  or  reciurence  of 
material  injury  to  an  industry  in  the 


1  The  investigation  numbers  are  as  follows: 
Bangladesh  is  731-TA-514  (Review).  China  is  731- 
TA-103  (Review),  Pakistan  is  701-TA-202 
(Review),  and  Peru  is  701-TA-E  (Review). 


^  Commissioner  Askey  dissenting  with  respect  to 
the  adequacy  of  the  respondent  interested  party 
group  response  for  Peru. 

'  Chairman  Bragg,  Vice  Chairman  Miller,  and 
Commissioner  Crawford  dissenting. 

'  The  record  is  defined  in  §  207.2(f)  of  the 
Commission's  rules  of  practice  and  procedure  (19 
CFR  207.2(f)). 

2  Vice  Chairman  Miller  not  participating; 
Commissioners  Crawford  and  Askey  dissenting. 


United  States  within  a  reasonably 
foreseeable  time. 

Background 

The  Commission  instituted  this 
review  on  November  2, 1998  (63  FR 
58763),  and  determined  on  February  4, 
1999,  that  it  would  conduct  an 
expedited  review  (64*FR  9175,  February 
24, 1999). 

The  Commission  is  scheduled  to 
transmit  its  determination  in  this 
investigation  to  the  Secretary  of 
Commerce  on  April  15, 1999.  The  views 
of  the  Commission  will  be  contained  in 
USrrC  Publication  3184  (April  1999), 
entitled  Greige  Polyester/Cotton 
Printcloth  &t3m  China:  Investigation  No. 
731-TA-lOl  (Review). 

Issued:  April  12, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-9690  Filed  4-16-99;  8:45  amj 
BILUNQ  CODE  7a20-(e-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-406] 

Certain  Lans^Flttad  Rim  Packages; 
Notice  of  Detennlnations  To  Extend 
the  Deadline  for  Determining  Whether 
To  Review  an  Initial  Determination 
Termirurtlng  the  Investigation  and  To 
Extend  the  Target  Date  For  Completing 
the  investigation 

agency:  International  Trade 

Commission. 

ACTION:  Notice. 

SUIMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined:  (1)  To 
extend  the  deadline  for  determining 
whether  to  review  the  final  initial 
determination  (ID)  on  violation  by  one 
week,  or  until  April  19, 1999,  and  (2)  to 
extend  the  target  date  for  completing  the 
investigation  by  eight  days,  or  until  Juine 
2, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC.  20436,  telephone  (202) 
205-3104.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  (^neral  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(hltp://www.usitc.gov). 
SUPPLEMENTARY  INFORMATION:  This 
investigation  was  instituted  on  March 
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25, 1998,  based  on  a  complaint  by  Fuji 
Photo  Film  Co.,  Ltd.  (Fuji)  of  Tokyo, 
Japan.  63  FR  14474.  Fuji's  complaint 
alleged  unfair  acts  in  violation  of 
section  337  in  the  importation  and  sale 
of  certain  lens-2  fitted  film  packages 
(i.e.,  disposable  cameras).  The 
complaint  alleged  that  27  respondents 
had  infringed  one  or  more  claims  of  15 
patents  held  by  complainant  Fuji.  On 
October  23, 1998,  the  Commission 
determined  not  to  review  two  IDs 
finding  a  total  of  eight  respondents,  viz., 
Boshi  Technology  Ltd.,  Fast  Shot, 
Haichi  International,  Innovative  Trading 
Company.  Labelle  Time,  Inc.,  Linfa 
Photographic  Ind.  Co.  Ltd.,  Forcecam, 
Inc.  and  Rino  Trading  Co.  Ltd.,  in 
default  for  failure  to  respond  to  the 
complaint  and  notice  of  investigation. 
An  evidentiary  hearing  was  held 
November  2-13. 1998.  Eight 
respondents  participated  in  the  hearing. 
Achiever  Industries  Limited,  Argus 
Industries,  China  Film  Equipment, 
Dynatec  International  Inc.,  Jazz  Photo 
Corp.,  Opticolor  Camera,  P.S.I. 
Industries,  and  Sakar  International,  Inc. 
(participating  respondents).  Ten 
respondents  that  had  filed  responses  to 
the  complaint  and  notice  of 
investigation  failed  to  appear  at  the 
hearing,  viz.,  Ad-Tek  Specialties  Inc., 
Amerlmage,  Inc.  d/b/a/  Rainbow 
Products,  Boecks  Camera  LLC,  EPS 
Marketing,  E.T.  Trading  d/b/a  Klikit, 
Penmax,  Inc.,  PhilmEx  Photographic 
Fihn,  T.D.A.  Trading  Corp.,  Vantage 
Sales,  Inc.,  and  Vivitar  Corp. 

On  February  24, 1999,  the  ALJ  issued 
his  final  ID,  finding  a  violation  of 
section  337  by  26  of  27  named 
respondents.  (Complainant  Fuji 
admitted  at  closing  argument  that  one 
named  respondent,  Opticam  Inc,  was 
not  violating  section  337).  He  foimd  that 
Fuji  had  not  carried  its  burden  of  proof 
in  showing  infringement  of  three  design 
patents.  The  ALJ  also  issued  his 
recommendations  on  remedy  and 
bonding.  Fuji,  the  Commission 
investigative  attorney,  and  all 
participating  respondents  filed  petitions 
for  review  of  the  ID. 

This  action  is  taken  imder  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  19  U.S.C.  1337,  and  §§  210. 
42(h)(2)  and  210.51(a)  of  the 
Conunission  Rules  of  Practice  and 
Procedure,  19  CFR  §§  210.42(h)(2), 
210.51(a). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  3  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Conunission,  500  E 


Street  SW.,  Washington.  DC  20436, 
telephone  202-205-2000. 

Issued:  April  12,  1999 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  99-9691  Filed  4-16-99;  8:45  ami 

8ILUNG  CODE  702O-O2-P 


INTERNATIONAL  TRADE 
COMMISSION 

Malleable  Cast  Iron  Pipe  Fittings  From 
Brazil,  Japan,  Korea,  Taiwan,  and 
Thailand* 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Notice  of  Commission 
determination  to  conduct  full  five-year 
reviews  concerning  the  antidumping 
duty  orders  on  malleable  cast  iron  pipe 
fittings  from  Brazil,  Japan,  Korea, 
Taiwan,  and  Thailand. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  full 
reviews  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  antidumping  duty 
orders  on  malleable  cast  iron  pipe 
fittings  from  Brazil,  Japan,  Korea, 
Taiwan,  and  Thailand  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  within  a  reasonably 
foreseeable  time.  A  schedule  for  the 
reviews  will  be  established  and 
aimounced  at  a  later  date. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599,  June  5, 1998.  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  April  8, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Carpenter  (202-205-3172), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 


the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  On  April 
8, 1999,  the  Commission  determined 
that  it  should  proceed  to  full  reviews  in 
the  subject  five-year  reviews  pursuant  to 
section  751(c)(5)  of  the  Act.  The 
Commission,  in  consultation  with  the 
Department  of  Commerce,  grouped 
these  reviews  because  they  involve 
similar  domestic  like  products.  See  19 
U.S.C.  1675(c)(5)(D);  63  FR  29372, 
29374  (May  29, 1998). 

With  regard  to  malleable  cast  iron 
pipe  fittings  from  Brazil  and  Thailand, 
the  Conunission  foimd  that  both  the 
domestic  interested  party  group 
response  and  the  respondent  interested 
party  group  responses  to  its  notice  of 
institution  ^  were  adequate  and  voted  to 
conduct  full  reviews. 

With  regard  to  malleable  cast  iron 
pipe  fittings  from  Japan.  Korea.  Taiwan, 
the  Commission  found  that  the  domestic 
interested  party  group  response  was 
adequate  and  the  respondent  interested 
party  group  responses  were  inadequate. 
The  Commission  also  found  ^  that  other 
drctimstances  warranted  conducting 
fiill  reviews. 

A  record  of  the  Commissioners'  votes, 
the  Commission's  statement  on 
adequacy,  and  any  individual 
Commissioner's  statements  will  be 
available  from  the  Office  of  the 
Secretary  and  at  the  Commission's  web 
site. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.62  of  the  Commission's 
rules. 

Issued:  April  14, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 

(FR  Doc.  99-9695  Filed  4-16-99;  8:45  am] 
BHXINQ  CODE  7l»CH»-^ 
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■  The  investigation  numbers  are  as  follows:  Brazil 
is  731-TA-278  (Review).  Japan  is  731-TA-347 
(Review),  Korea  is  731-TA-279  (Review),  Taiwan  is 
731-TA-280  (Review),  and  Thailand  is  731-TA- 
348  (Review). 


^  The  notice  of  institution  for  all  of  the  subject 
reviews  was  published  in  the  Federal  Register  on 
Jan.  4.  1999  (64  FR  369). 

'  Commissioner  Crawford  dissenting. 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-244  (Review)] 

Natural  Bristle  Paint  Brushes  From 
China 

agency:  United  States  International 
Trade  Commission. 

ACTXm:  Scheduling  of  an  expedited  five- 
year  review  concerning  the  antidumping 
duty  order  on  natural  bristle  paint 
brushes  from  China. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  an  expedited 
review  pursuant  to  section  751(c)(3)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(3))  (the  Act)  to  determine 
whether  revocation  of  the  antidumping 
duty  order  on  natural  bristle  paint 
brushes  from  China  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury  within  a  reasonably 
foreseeable  time.  For  further 
information  concerning  the  conduct  of 
this  review  and  rules  of  general 
application,  consult  the  Commission's 
Riiles  of  Practice  smd  Procedm-e,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A,  D,  E,  and 
F  (19  CFR  part  207).  Recent 
amendments  to  the  Rules  of  Practice 
and  Procedure  pertinent  to  five-year 
reviews,  including  the  text  of  subpart  F 
of  part  207,  are  published  at  63  FR 
30599,  Jime  5, 1998,  and  may  be 
downloaded  bom  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  April  8, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Noreen  (202-205-3167),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  8, 1999,  the  Commission 
determined  that  the  domestic  interested 
party  group  response  to  its  notice  of 
institution  (64  FR  374,  Jan.  4, 1999)  of 
the  subject  five-year  review  was 
adequate  and  that  the  respondent 
interested  party  group  response  was 


inadequate.  The  Commission  did  not 
find  any  other  circiunstances  that  would 
warrant  conducting  a  full  review. ' 
Accordingly,  the  Commission 
determined  that  it  would  conduct  an 
expedited  review  pursuant  to  section 
751(c)(3)  of  the  Act. 

Staff  Report 

A  staff  report  containing  information 
concerning  the  subject  matter  of  the 
review  will  be  placed  in  the  nonpublic 
record  on  May  6, 1999,  and  made 
available  to  persons  on  the 
Administrative  Protective  Order  service 
list  for  this  review.  A  public  version 
will  be  issued  thereafter,  pursuant  to 
§  207.62(d)(4)  of  the  Commission's 
rules. 

Written  Submissions 

As  provided  in  §  207.62(d)  of  the 
Commission's  rules,  interested  parties 
that  are  parties  to  the  review  and  that 
have  provided  individually  adequate 
responses  to  the  notice  of  institution,^ 
and  any  party  other  than  an  interested 
party  to  the  review  may  file  written 
comments  with  the  Secretary  on  what 
determination  the  Commission  should 
reach  in  the  review.  Comments  are  due 
on  or  before  May  11, 1999,  and  may  not 
contain  new  factual  information.  Any 
person  that  is  neither  a  party  to  the  five- 
year  review  nor  an  interested  party  may 
submit  a  brief  written  statement  (which 
shall  not  contain  any  new  factual 
information)  pertinent  to  the  review  by 
May  11, 1999.  If  comments  contain 
business  proprietary  information  (BPI), 
they  must  conform  with  the 
requirements  of  §§  201.6,  207.3,  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accord^ce  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  review  must  be  served 
on  all  other  parties  to  the  review  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  docuiment  for  filing  without 
a  certificate  of  service. 

Detemunation 

The  Commission  has  determined  to 
exercise  its  authority  to  extend  the 


'  A  record  of  the  CominissioneTs'  votes,  the 
Commission's  statement  on  adequacy,  and  any 
individual  Commissioner's  statements  will  be 
available  from  the  Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

2  The  Commission  has  found  the  response 
submitted  by  the  Paint  Applicator  Division  of  the 
American  Brush  Manufacturers  Association  to  be 
individually  adequate.  Comments  from  other 
interested  parties  will  not  be  accepted  (see  19  CFR 
207.62(d)(2)). 


review  period  by  up  to  90  days  pursuant 
to  19  U.S.C.  1675(c)(5)(B). 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
§  207.62  of  the  Commission's  rules. 

Issued:  April  14, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  99-9692  Filed  4-16-99;  8:45  am] 
BMJJNQ  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  731-TA-282  (RcviMv)] 

Petroleum  Wax  Candles  From  China 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  an  expedited  five- 
year  review  concerning  the  antidumping 
duty  order  on  petroleimi  wax  candles 
from  China. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  an  expedited 
review  pursuant  to  section  751(c)(3)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(3))  (the  Act)  to  determine 
whether  revocation  of  the  antidiunping 
duty  order  on  petroleum  wax  candles 
from  China  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  within  a  reasonably  foreseeable 
time.  For  further  information 
concerning  the  conduct  of  this  review 
and  rules  of  general  application,  consult 
the  Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  rules  of 
practice  and  procedure  pertinent  to  five- 
year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 
effective  DATE:  April  8,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Boimie  Noreen  (202-205-3167),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  shotxld  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
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accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  8,  1999,  the  Commission 
determined  that  the  domestic  interested 
party  group  response  to  its  notice  of 
institution  (64  FR  365,  Jan.  4, 1999)  of 
the  subject  five-year  review  was 
adequate  '  and  that  the  respondent 
interested  party  group  response  was 
inadequate.  The  Commission  did  not 
find  any  other  circumstances  that  would 
warrant  conducting  a  full  review.^ 
Accordingly,  the  Commission 
determined  ^  that  it  would  conduct  an 
expedited  review  pursuant  to  section 
751(c)(3)  of  the  Act. 

Staff  Report 

A  staff  report  containing  information 
concerning  the  subject  matter  of  the 
review  will  be  placed  in  the  nonpublic 
record  on  May  20, 1999,  and  made 
available  to  persons  on  the 
Administrative  Protective  Order  service 
list  for  this  review.  A  public  version 
will  be  issued  thereafter,  pursuant  to 
§  207.62(d)(4)  of  the  Commission's 
rules. 

Written  submissions. 

As  provided  in  §  207.62(d)  of  the 
Commission's  rules,  interested  parties 
that  are  parties  to  the  review  and  that 
have  provided  individually  adequate 
responses  to  the  notice  of  institution,-' 
and  any  party  other  than  an  interested 
party  to  die  review  may  file  written 
conmients  with  the  Secretary  on  what 
determination  the  Commission  should 
reach  in  the  review.  Comments  are  due 
on  or  before  May  25, 1999,  and  may  not 
contain  new  factual  information.  Any 
person  that  is  neither  a  party  to  the  five- 
year  review  nor  an  interested  party  may 
submit  a  brief  written  statement  (which 
shall  not  contain  any  new  factual 
information)  pertinent  to  the  review  by 
May  25, 1999.  If  comments  contain 
business  proprietary  information  (BPI), 
they  must  conform  with  the 
requirements  of  §§201.6,  207.3,  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 


'  Commissioner  Crawford  dissenting. 

^Commissioners  Hillman  and  Koplan  dissenting. 
A  record  of  the  Commissioners'  votes,  the 
Commission's  statement  on  adequacy,  and  any 
individual  Commissioner's  statements  will  be 
available  from  the  Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

^Commissioners  Hillman  and  Koplan  dissenting. 

*The  Commission  has  found  responses  submitted 
by  Woodbridge  Candles.  Inc.  and  the  National 
Candle  Association  to  be  individually  adequate. 
Comments  from  other  interested  parties  will  not  be 
accepted  [see  19  CFR  207.62(d)(2)). 


filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  review  must  be  served 
on  all  other  parties  to  the  review  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Determination 

The  Commission  has  determined  to 
exercise  its  authority  to  extend  the 
review  period  by  up  to  90  days  pursuant 
to  19  U.S.C.  1675(c)(5)(B). 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
§  207.62  of  the  Commission's  rules. 

Issued:  April  14, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  99-9697  Filed  4-16-99;  8:45  am] 

BILUNG  COOE  7020-02-P 


irUERNATIONAL  TRADE 
COMMISSION 

Certain  Steel  Wire  Rope  From  Japan, 
Korea,  and  Mexico  ■ 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Notice  of  Commission 
determination  to  conduct  full  five-year 
reviews  concerning  the  antidumping 
duty  orders  on  steel  wire  rope  from 
Japan  and  carbon  steel  wire  rope  from 
Korea  and  Mexico. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  full 
reviews  pursuant  to  section  751(c)(5)  of 
die  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  antidumping  duty 
orders  on  steel  wire  rope  from  Japan  and 
carbon  steel  wire  rope  from  Korea  and 
Mexico  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  within  a  reasonably  foreseeable 
time.  A  schedule  for  the  reviews  will  be 
established  and  aimounced  at  a  later 
date. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D.  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 


of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599,  June  5, 1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/ndes.htm. 
EFFECTIVE  DATE:  April  8,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Deyman  (202-205-3197),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  On  April 
8, 1999,  the  Commission  determined 
that  it  should  proceed  to  full  reviews  in 
the  subject  five-year  reviews  pursuant  to 
section  751(c)(5)  of  the  Act.  The 
Commission,  in  consultation  with  the 
Department  of  Commerce,  grouped 
these  reviews  because  they  involve 
similar  domestic  like  products.  See  19 
U.S.C.  1675(c)(5)(D);  63  FR  29372. 
29374  (May  29. 1998). 

With  regard  to  carbon  steel  wire  rope 
from  Korea,  the  Commission  found  that 
both  the  domestic  interested  party  group 
response  and  the  respondent  interested 
party  group  response  to  its  notice  of 
institution  ^  were  adequate  and  voted  to 
conduct  a  full  review.' 

With  regard  to  steel  v«re  rope  frt)m 
Japan  and  carbon  steel  wire  rope  from 
Mexico,  the  Commission  found  that  the 
domestic  interested  party  group 
response  was  adequate  and  the 
respondent  interested  party  group 
responses  were  inadequate.  The 
Commission  also  foimd  that  other 
circumstances  warranted  conducting 
full  reviews.* 

A  record  of  the  Commissioners'  votes, 
the  Commission's  statement  on 
adequacy,  and  any  individual 
Commissioner's  statements  will  be 


■  The  investigation  numbers  are  as  follows:  Japan 
is  AA1921-124  (Review).  Korea  is  731-TA-546 
(Review),  and  Mexico  is  781-TA-547  (Review). 


-  The  notice  of  institution  for  all  of  the  subject 
reviews  was  published  in  the  Federal  Register  on 
Jan.  4,  1999  (64  FR  367). 

'Commissioner  Crawford  dissenting  with  respect 
to  the  adequacy  of  the  domestic  interested  party 
group  response  and  with  respect  to  conducting  a 
full  review. 

'  Commissioner  Crawford  dissenting  with  respect 
to  the  adequacy  of  the  domestic  interested  party 
group  response  and  with  respect  to  finding  other 
circumstances  that  warranted  conducting  a  full 
review. 
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ursuant  to 


available  from  the  Office  of  the 
Secretary  and  at  the  Commission's  web 
site. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.62  of  the  Commission's 
rules. 

Issued:  April  14, 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  99-9696  Filed  4-16-99;  8:45  am] 
BIUJNQ  CODE  7020-01-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  332-405] 

Probable  Economic  Effects  of  the 
Reduction  or  Elimination  of  U.S.  Tariffs 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

EFFECTIVE  DATE:  April  13, 1999. 
SUMMARY:  Following  receipt  of  a  request 
on  March  15, 1999,  from  the  United 
States  Trade  Representative  (USTR),  the 
Commission  instituted  investigation  No. 
332-405,  Probable  Economic  Effects  of 
the  Reduction  or  Elimination  of  U.S. 
Tariffs,  imder  section  332(g)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1332(g)). 

As  requested  by  USTR,  the 
Commission  will  provide  advice  as  to 
the  probable  economic  effects  on  U.S. 
industries  producing  like  or  directly 
competitive  articles,  and  on  consumers, 
of  modifying  tariffs  under  three 
scenarios,  as  follows: 

1.  The  effects  resulting  from  changes 
in  the  levels  of  dutiable  imports  from  all 
U.S.  trading  partners  if  all  tariffs  were 
reduced  by  at  least  50  percent,  with 
teu-iffs  of  5  percent  ad  valorem  or  less 
reduced  to  free; 

2.  The  effects  resulting  from  changes 
in  the  levels  of  dutiable  imports  from  all 
U.S.  trading  partners  if  tariffs  were 
eliminated;  and 

3.  The  efJFects  resulting  from  tariff 
elimination  on  dutiable  imports  from 
Free  Trade  Area  of  the  Americas  (FTAA) 
trading  partners  alone. 

The  request  covers  each  article  for 
which  tariffs  will  remain  after  full 
implementation  of  the  staged  duty 
reductions  resulting  fit»m  the  Uruguay 
Round  or  subsequent  World  Trade 
Organization  (WTO)  agreements  (e.g., 
the  Information  Technology 
Agreement).  The  USTR  requested  the 
Commission  to  provide  the  advice  in  a 
confidential  report  by  November  17, 
1999. 


In  her  letter,  the  USTR  noted  that 
"[T]his  request  by  no  means  implies 
that  we  intend  to  take  action  on  these 
tariff  measiu«s.  It  merely  indicates  our 
interest  in  obtaining  factual  advice  from 
the  Commission  on  the  probable 
economic  effects  of  their  reduction  or 
elimination." 

FOR  FURTHER  INFORMATION  CONTACT: 
Industry-specific  information  may  be 
obtained  from  Robert  Wallace,  Project 
Leader  (202-205-3458)  or  James  Lukes, 
Deputy  Project  Leader  (202-205-3426), 
Office  of  Industries,  U.S.  International 
Trade  Commission,  Washington,  DC 
20436.  For  information  on  the  legal 
aspects  of  this  investigation,  contact 
William  Gearhart  of  the  Office  of  the 
General  Counsel  (202-205-3091). 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the  TDD 
terminal  on  (202)  205-1810. 

Background 

In  her  letter  to  the  Commission,  the 
USTR  stated  that  a  new  round  of 
multilateral  negotiations  will  be 
laimched  at  the  WTO's  Third 
Ministerial  Conference.  The  letter  noted 
that  the  WTO  Agreements  mandate 
further  negotiations  on  agriculture  and 
that  many  WTO  members  are 
advocating  new  negotiations  on 
industrial  tariffs.  The  letter  also  noted 
that,  within  oiu'  hemisphere,  President 
Clinton  and  other  leaders  at  the  Miami 
and  Santiago  Summits  of  the  Americas 
have  called  for  the  completion  of  an 
FTAA  no  later  than  the  year  2005,  and 
that  agricultural  and  industrial  tariffs 
will  be  one  area  addressed  in  the  FTAA 
negotiations. 

"The  Commission  will  provide  the 
probable  economic  effects  advice  at  an 
8-digit  subheading  level  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  There  are  a  total  of 
6,424  ciuxent  HTS  subheadings  for 
which  tariffs  will  remain  after  full 
implementation  of  the  staged  duty 
reductions  resulting  from  the  Uruguay 
Roimd  or  subsequent  WTO  agreements. 
A  list  of  these  HTS  subheadings  is 
available  on  the  Commission's  Internet 
site  at  http://www.usitc.gov/ 
invfrn.htm#332.  A  printed  copy  of  the 
list  is  also  available  for  inspection  in  the 
docket  section  of  the  Secretary's  office. 

Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW,  Washington. 
DC,  beginning  at  9:30  a.m.  on  June  15, 
1999,  and  continuing  on  June  16  if 
necessary.  All  persons  shall  have  the 
right  to  appear,  by  coimsel  or  in  person. 


to  present  information  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436,  no  later  than 
5:15  p.m.,  June  1, 1999.  Any  prehearing 
briefs  (original  and  14  copies)  should  be 
filed  not  later  than  5:15  p.m.,  June  3, 
1999;  the  deadline  for  filing  post- 
hearing  briefs  or  statements  is  5:15  p.m., 
August  10, 1999.  To  allow  sufficient 
time  for  full  consideration,  the 
Commission  encourages  all  persons  who 
appear  at  the  public  hearing  to  submit 
any  prepared  statements  and 
accompanying  material  to  the  Secretary 
by  5:15  p.m.,  June  10, 1999.  In  the  event 
that,  as  of  the  close  of  business  on  June 
1, 1999,  no  witnesses  are  scheduled  to 
appear  at  the  hearing,  the  hearing  will 
be  canceled.  Any  person  interested  in 
attending  the  hearing  as  an  observer  or 
non-participant  may  call  the  Secretary 
of  the  Commission  (202-205-1806)  after 
June  1, 1999,  to  determine  whether  the 
hearing  will  be  held. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
participating  in  the  hearing,  interested 
parties  are  invited  to  submit  written 
statements  concerning  the  matters  to  be 
addressed  by  the  Commission  in  its 
report  on  this  investigation.  Commercial 
or  financial  information  that  a  submitter 
desires  the  Commission  to  treat  as 
conffdential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidentid  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
§  201 .6  of  the  Commission's  rules  of 
practice  and  procedure  (19  CFR  201.6). 
All  written  submissions,  except  for 
conhdential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  of  the  Commission  for 
inspection  by  interested  parties.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  August  10,  1999.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000.  General 
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information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 

List  of  Subjects 

WTO,  FTAA,  Tariffs,  and  Imports. 

Issued:  April  14,  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  99-9694  Filed  4-1&-99;  8:45  am] 
BIUJNOCOOE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  JiMtice  Programs 

Bureau  of  Justice  Assistance;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

action:  Notice  of  Information  Collection 
Under  Review;  New  Collection; 
Bulletproof  Vest  Partnership  Grant  Act 
of  1998  (Act)— Pub.  L.  105-181  June  16, 
1998  Funding  Program. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance,  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  approval  has  been 
requested  by  April  15, 1999.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information 
Regulation  Affairs,  Attention:  Mr.  Alex 
Himt,  (202)  395-7860,  Department  of 
Justice  Desk  Officer,  Washington,  DC 
20530. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  should  be  directed  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 


collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  information  collection: 
New  Collection. 

(2)  The  title  of  the  three  form/ 
collections:  Registration,  Application  for 
Funding,  and  Request  for  Payment. 

(3)  The  agency  for  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
None.  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federal  Government, 
State,  Local  or  Tribal,  and  any  law 
enforcement  agencies  who  may  elect  to 
assist  their  units  of  general  government 
with  completion  of  the  Application  for 
Funding  or  Request  for  Payment  forms. 

Other:  Armor  vest  manufacturers  or 
distributors,  individual  law  enforcement 
officers,  or  other  interested  parties. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that 
between  25,000  and  30,000  eligible 
units  of  general  government  may 
complete  the  Registration  and 
Application  for  Funding  forms  that  may 
take  one  hour  during  one  Fiscal  Year, 
and  may  complete  any  number  of 
Requests  for  Payment  forms  that  may 
take  as  much  as  one  hour  total  per 
Fiscal  Year  to  complete  as  armor  vests 
are  received/accepted  and  Requests  for 
Payment  are  made  to  the  BVP. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Estimated  to  be  between 


50,000  and  90,000  total  hours  for  the 
25,000  to  30,000  estimated  appUcants. 
ff  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy, 
Clearance  Office,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff  Justice 
Management  Division,  Suite  850, 
Washington  Center,  1001  G  Street  NW, 
Washington,  DC  20530. 

Dated:  April  13. 1999. 
Brenda  E.  Dyer, 

Department  Deputy  Cleamace  Officer, 

Department  of  Justice. 

(FR  Doc  99-9698  Filed  4-lfr-99;  8:45  am] 

BNJJNO  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 
National  Institute  of  Justice 
[0JP(NU>-1221] 
RIN1121-ZB54 

Announcement  of  the  Availability  of 
ttw  National  Institute  of  Justice 
Solicitation  for  Evaluation  of  Policies, 
Procedures,  and  Programs  Addressing 
Violence  Against  Women 

AGENCY:  Office  of  Justice  Programs, 
National  Institute  of  Justice,  Justice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  "Evaluation  of  Policies, 
Procedures,  and  Programs  Addressing 
Violence  Against  Women." 
DATES:  Due  date  for  receipt  of  proposals 
is  close  of  business  June  2, 1999. 

ADDRESSES:  National  Institute  of  Justice, 
810  Seventh  Street,  NW,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  solicitation,  please  call 
NCJRS  1-800-851-3420.  For  general 
information  about  application 
procedures  for  solicitations,  please  call 
the  U.S.  Department  of  Justice  Response 
Center  1-800-421-6770. 
SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  sees.  201-03,  as  amended, 
42  U.S.G  3721-23  (1994). 

Background 

The  National  Institute  of  Justice  (NIJ) 
is  soliciting  proposals  for  the  evaluation 
of  policies,  procedures,  and  programs 
that  address  violence  against  women. 
Violence  against  women  includes  family 
and  intimate  partner  violence,  sexual 
assault,  stalking,  and  violence 
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committed  by  acquaintances  and 
strangers. 

Evaluation  studies  aimed  at 
addressing  gaps  in  the  current 
understanding  of  policies,  programs, 
and  practices  are  encouraged.  The 
following  are  among  some  of  the  areas 
of  interest,  but  applicants  are  not 
restricted  to  them: 

•  Assessing  the  extent  of  judges' 
knowledge  regarding  domestic  violence 
and/or  sexual  assault. 

•  Assessing  the  impact  of  judges' 
training  on  decisionmaking  in  both  civil 
and  criminal  cases  involving  violence 
against  women,  on  improving  judges' 
knowledge  and  awareness,  and  on  the 
attitudes  and  practices  of  law 
enforcement  and  other  court  personnel 
in  their  approach  to  domestic  violence 
or  sexual  assault  victims. 

•  E)ocimienting  the  long-term 
outcomes  of  domestic  violence  cases 
decided  by  judges  who  had  training 
versus  those  who  did  not. 

•  Determining  prosecution  strategies 
that  are  most  effective  in  reducing 
recidivism  of  domestic  violence 
offenders,  afibrd  the  most  protection  for 
the  victim  of  sexual  assault  or  domestic 
violence,  and  are  most  effective  in 
sexual  assault  cases. 

•  Evaluating  "readiness  to  change"  or 
"stages  of  change"  models  with 
reference  to  the  Transtheoretical  model 
of  change  for  offenders  in  the  criminal 
justice  response  to  domestic  violence. 

•  Evaluating  the  impact  of  mandatory 
reporting  by  physicians  and  other  healdi 
care  providers  of  victims  of  domestic 
violence  to  law  enforcement  agencies. 

•  Evaluating  the  process  and  effects 
of  mandatory  divorce/custody 
mediation  in  cases  involving  domestic 
abuse. 

•  Assessing  whether  volimtary 
mediation  can  produce  satisfactory 
outcomes  for  victims  of  domestic 
violence. 

NIJ  anticipates  awarding  up  to  6 
grants  with  a  funding  total  of  $1,250,000 
for  projects  with  award  periods  of  up  to 
24  months.  The  duration  and  the  budget 
for  proposed  evaluations  should  be 
justified  by  factors  such  as  the 
complexity  of  the  design,  the  nimiber  of 
sites,  and  the  size  of  the  sample. 

Interested  organizations  should  caill 
the  National  Criminal  Justice  Reference 
Service  (NCJRS)  at  1-800-851-3420  to 
obtain  a  copy  of  "Evaluation  of  Policies, 
Procedures,  and  Programs  Addressing 
Violence  Against  Women"  (refer  to 
document  no.  SL000337).  For  World 
Wide  Web  access,  connect  either  to 
either  NIJ  at  http://www.ojp.usdoj.gov/ 
nij/funding.htm,  or  the  NCJRS  Justice 


Information  Center  at  http:// 

v«rww.ncjrs.org/fedgrant.htm#mj. 

Jeremy  Travis, 

Director.  National  Institute  of  Justice. 

[FR  Doc.  99-9687  Filed  4-16-99;  8:45  am] 

BOiJNG  CODE  4410-1S-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Worlcforce  investment  Act:  Job  Corpa 
Program;  Notice  to  Employers 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 

summary:  This  Notice  describes  the  Job 
Corps  Program  and  encourages 
employers  to  become  involved  with  the 
Program. 

ADDRESSES:  Employers  (both  public  and 
private)  who  are  interested  in  learning 
more  about  the  Job  Corps  Program  as  a 
meaningful  source  for  skilled,  entry- 
level  workers  are  invited  to  request 
information.  Please  send  requests  to  the 
Director,  Division  of  Program  Planning 
and  Development,  Office  of  Job  Corps, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Room  N4507,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  I.  Lafferman,  Office  of  Job  Corps. 
Telephone:  (202)  219-5556,  ext.  140 
(this  is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The  Job 
Corps  Program  offers  qualified  youth 
ages  16-24  the  opportunity  to  become 
capable  and  reliable  yoimg  adults  with 
skills  to  succeed  in  business  and  at  life. 
Students  receive  vocational  training, 
social  and  employability  skills 
development  and  academic  education 
leading  to  a  GED.  At  the  core  of  the 
cxuriculum  is  a  trade  that  each  student 
selects  from  approximately  100 
vocational  offerings  (e.g.,  construction, 
health  services,  business  and 
administrative,  computer  services, 
culinary  arts,  automotive  and  truck 
repair,  retail  sales,  welding,  security, 
machinist,  electronic  assembler, 
lithographic  printer  and  heavy 
equipment  operator).  Students  receive 
competency-based,  individualized 
instruction  from  instructors  who  have 
many  years  of  experience  in  their  trade. 

In  addition  to  academic  and 
vocational  development.  Job  Corps 
focuses  on  social  and  employability 
skills  that  help  students  adapt  to 
different  working  and  living  environ- 
ments. Each  student  goes  through  an 


extensive  curricidum  that  stresses 
dependability  in  attendance, 
adaptability  in  tasks,  working  in  a  team 
environment,  and  interpersonal  skills 
including  conflict  resolution.  Job  Corps 
also  demands  discipline  and  instills  a 
strong  work  ethic,  responsibility  and 
good  behavior.  As  part  of  their 
comprehensive  program,  students  also 
volunteer  to  participate  in  Community 
Service  Projects. 

Under  Job  Corp's  strict  Zero  Tolerance 
Program,  a  formal  commitment  is 
required  from  all  students  that  they  will 
be  free  of  drugs  and  avoid  any  violence. 
Failure  to  meet  this  commitment  results 
in  dismiss£il  from  the  program.  Students 
are  tested  for  drugs  upon  entry  to  the 
Program  and  upon  suspicion  during 
their  enrollment. 

Currently,  th^e  are  118  Job  Corps 
centers  located  throughout  the  United 
States.  Job  Corps  students  are 
economically  disadvantaged, 
unemployed  youth,  male  and  female, 
who  have  volunteered  for  the  program. 
The  average  stay  for  a  student  is  7 
months,  and  approximately  68,000 
students  participate  in  the  program  each 
year. 

The  primary  piirpose  of  this  Notice  is 
to  inform  employers  that  the  Job  Corps 
Program  has  great  interest  in  developing 
meaningful  partnerships  with  a  wide 
variety  of  businesses  that  seek  qualified, 
entry-level  workers.  Job  Corps 
endeavors  to  make  all  of  its  program 
components  (academic,  social  and 
employability  skills,  and  vocational) 
responsive  to  the  needs  of  the  business 
community,  and  employer  involvement 
can  contribute  significantly  to  this 
objective.  Involvement  activities  can 
include  a  full  range  of  tasks  including, 
but  not  limited  to:  Updating  curricula; 
mentoring  students  and  staff;  providing 
equipment,  supplies  and  services: 
offering  workplace  tours;  internships 
and  work-based  learning  opportimities; 
recruiting  other  business  participants; 
co-hosting  Job  Fairs  at  a  Job  Corps 
center  and  serving  on  a  center's  Industry 
Coimcil. 

Job  Corps  fully  supports  the  economic 
goals  of  America's  businesses — ^to 
expand  market  share  and  increase 
profits.  A  trained  workforce  is,  perhaps, 
the  most  critical  resource  in  achieving 
these  goals  and  Job  Corps  is  in  the 
business  of  developing  a  trained 
workforce.  You  are  encouraged  to 
partner  with  the  Job  Corps  Program  in 
meeting  this  mutual  objective. 
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Dated:  April  13, 1999. 
Raymond  L.  Bramucci, 

Assistant  Secretary  for  Employment  and 

Training. 

[FR  Doc.  99-9685  Filed  4-16-99;  8:45  am] 

BMJJNG  CODE  451 0-30-P 


NATIONAL  CAPITAL  PLANNING 
COMMISSION 

Review  of  a  Mixed-Use  Waterfront 
Destination  Resort  in  Prince  George 
County,  MD;  Final  Environmental 
Impact  Statement 

agency:  National  Capital  Planning 

Commission. 

action:  Notice. 

SUMMARY:  The  National  Capital  Planning 
Commission  (NCPC)  has  prepared  a 
Final  Environmental  Impact  Statement 
(FEIS)  on  the  construction  and 
operation  of  the  proposed  National 
Harbor  project  in  accordance  with 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  the  National  Historic 
Preservation  Act  of  1966  (NHPA),  and 
the  Environmental  Policies  and 
Procedures  implemented  by  NCPC.  As 
the  lead  federal  agency  for  the 
preparation  and  completion  of  the  draft 
and  final  EIS.NCPC  announces  the 
availability  of  the  FEIS  on  April  20, 
1999. 

DATES:  Written  comments  on  the  FEIS 
may  be  submitted  until  close  of  business 
on  May  24,  1999. 

ADDRESSES:  All  such  comments  should 
be  addressed  to:  National  Capital 
Planning  Commission,  Attention: 
Eugene  Keller,  801  Pennsylvania 
Avenue,  NW,  Suite  301,  Washington", 
D.C.  20576. 

Comments  may  also  be  sent  by  e-mail 
to  eugene@ncpc.gov.  Faxes  may  be  sent 
to  (202)  482-7272.  All  comments  will  be 
fully  considered  when  the  Commission 
reviews  the  project  at  a  later  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Keller,  Environmental  Officer, 
National  Capital  Planning  Commission, 
(202)  482-7251  or  Sandra  Shapiro, 
General  Counsel,  National  Capital 
Planning  Commission,  (202)  482-7223. 
SUPPLEMENTARY  INFORMATION:  The 
National  Harbor  resort  development  is 
proposed  to  be  built  on  two  parcels 
totaling  533.9  acres  in  Prince  George 
County  just  south  of  the  Capital  Beltway 
interchange  at  Indian  Head  Highway 
(Maryland  Route  210).  Approximately 
241  acres  of  the  site  consists  of  land 
under  Smoot  Bay  in  the  Potomac  River. 
The  development  would  include  hotels, 
restaurants,  retail  and  entertainment 


facilities,  office  space,  and  a  visitor's 
center,  as  well  as  associated  vehicular 
transportation  and  parking  facilities, 
pedestrian  walkways,  and  other 
infrastructure  improvements,  on  April 
20, 1999  the  FEIS  will  be  available  at 
the  offices  of  the  National  Capital 
Planning  Commission  and  at  the  Prince 
George's  Country  Branch  Library  at  6200 
Oxon  Hill  Road,  Oxon  Hill,  Maryland. 

Sandra  H.  Shapiro, 

General  Counsel,  National  Capital  Planning 

Commission. 

[FR  Doc.  99-9688  Filed  4-16-99;  8:45  am) 

BILUNG  COOE  7520-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting;  Notice  of 
Changes  in  Subject  of  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  requires  the  addition  of  the 
following  two  items  to  the  previously 
aimounced  closed  meeting  (Federal 
Register,  Vol.  64.  No.  69.  page  17688, 
Monday,  April  12, 1999)  scheduled  for 
Thursday,  April  15, 1999. 

4.  Administrative  Action  under 
Section  206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii)  and  (9)(B). 

5.  Y2K  1999  Examination  Program. 
Closed  pursuant  to  exemption  (8). 

The  Board  voted  unanimously  that 
agency  business  requires  that  these 
items  be  considered  with  less  than  the 
usual  seven  days  notice,  that  they  be 
closed  to  the  public,  and  that  no  earlier 
aimoimcement  of  these  changes  was 
possible. 

The  previously  announced  items 
were: 

1.  Administrative  Action  under 
Section  107  of  the  Federal  Credit  Union 
Act  and  Part  701  of  NCUA's  Rules  and 
Regulations.  Closed  pursuant  to 
exemption  (8). 

2.  Administrative  Action  under 
Section  206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (4), 
(7)  and  (8). 

3.  Two  (2)  Personnel  Actions.  Closed 
pursuant  to  exemptions  (2)  and  (6). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 
Telephone  (703)  518-6304. 
Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  99-9831  Filed  4-15-99;  11:47  am] 

BILUNG  COOE  7535-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-289] 

GPU  Nuclear,  Inc.,  et  aL;  Three  Mile 
Island,  Unit  No.  1;  Order  Approving 
Transfer  of  License  and  Conforming 
Amendment 

I 

GPU  Nuclear,  Inc.,  (GPUN  or  the 
licensee).  Metropolitan  Edison 
Company  (Met-Ed),  Jersey  Central 
Power  and  Light  Company  (JCP&L),  and 
Pennsylvania  Electric  Company 
(Penelec)  are  the  holders  of  Facility 
Operating  License  No.  DPR-50,  which 
authorizes  operation  of  Three  Mile 
Island  Nuclear  Station,  Unit  No.  1 
(TMI-1  or  the  facility)  at  steady-state 
power  levels  not  in  excess  of  2568 
megawatts  thermal.  The  facility  is 
located  at  the  licensee's  site  in  Dauphin 
County,  Pennsylvania.  The  license 
authorizes  GPUN  to  maintain  and 
operate  the  facility  and  Met-Ed,  JCPficL, 
and  Penelec  to  possess  but  not  operate 
TMI-1.  GPUN  is  authorized  to  act  as 
agent  for  Met-Ed,  JCP&L,  and  Penelec  in 
connection  with  the  license.  Met-Ed, 
JCP&L,  and  Penelec  do  business  as  GPU 
Energy  and  are  wholly  owned 
subsidiaries  of  GPU,  Lac,  which  is  also 
the  parent  of  GPUN. 

n 

Under  cover  of  a  letter  dated 
December  3, 1998,  GPUN  and  AmerGen 
Energy  Company,  LLC,  jointly 
submitted  an  application  requesting 
approval  of  the  proposed  transfer  of  the 
"TMI-l  facility  operating  license  to 
AmerGen  Energy  Company,  LLC.  The 
licensee  and  AmerGen  also  jointly 
submitted  an  application  for  a 
conforming  amendment  to  reflect  the 
transfer.  Supplemental  information  was 
provided  under  cover  of  letters  dated 
January  11,  February  4,  March  4,  March 
10,  and  March  15, 1999.  Hereinafter,  the 
December  3, 1998,  license  transfer 
application  and  supplemental 
information  will  be  referred  to 
collectively  as  the  "application."  GPUN 
stated  that  it  was  acting  on  behalf  of 
itself  and  Met-Ed,  JCP&L,  and  Penelec, 
co-owners  of  TMI-1,  in  submitting  the 
application.  AmerGen  is  a  limited 
liability  company  that  was  formed  to 
acquire  and  operate  nuclear  power 
plants  in  the  United  States.  PECO 
Energy  Company  (PECO)  and  British 
Energy,  Inc.,  each  owns  a  50  percent 
interest  in  AmerGen.  The  conforming 
amendment  woidd  remove  the  ciurent 
licensees  &t)m  the  facility  operating 
license  and  would  add  AmerGen  in 
their  place.  After  completion  of  the 
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proposed  transfer,  AmerGen  will  be  the 
sole  owner  and  operator  of  TMI-1. 

Approval  of  the  transfer  of  the  facility 
operating  license  and  conforming 
license  amendment  was  requested  by 
GPUN  and  AmerGen  pursuant  to  10 
CFR  50.80  and  50.90.  Notice  of  the 
applications  for  approval  and  an 
opportunity  for  a  hearing  was  published 
in  the  Federal  Register  on  December  21, 
1998  (63  PR  70436).  Pursuant  to  such 
notice,  the  Commission  received  a 
request  for  hearing  dated  January  11, 
1999,  from  Camille  "Bud"  George,  a 
Pennsylvania  State  representative.  Mr. 
George  also  submitted  a  February  11, 
1999,  supplemental  letter.  The 
Commission  issued  a  Memorandum  and 
Order '  on  February  11, 1999,  denying 
Mr.  George's  request  for  a  hearing.  The 
Commission  received  one  comment 
postmarked  January  15, 1999,  from  H.  E. 
Williams,  Jr.  and  forwarded  that 
comment  and  Mr.  George's  two  letters  to 
the  staff  for  its  consideration.  The 
comments  contained  in  these  letters  are 
addressed  in  the  staffs  safety  evaluation 
dated  April  12, 1999. 

Under  10  CFR  50.80,  no  license,  or 
any  right  thereimder,  shall  be 
transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  imless  the  Commission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  in  the  application  by 
GPUN  and  AmerGen,  and  other 
information  before  the  Commission,  and 
relying  upon  the  representations  and 
agreements  contained  in  the 
application,  the  NRC  staff  has 
determined  that  AmeiGen  is  qualified  to 
hold  the  license,  and  that  the  transfer  of 
the  license  to  AmerGen  is  otherwise 
consistent  with  applicable  provisions  of 
law,  regulations,  and  orders  issued  by 
the  Commission,  subject  to  the 
conditions  set  forth  below.  The  NRC 
staff  has  further  found  that  the 
application  for  the  proposed  license 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  rules  and 
regulations  set  forth  in  10  CFR  chapter 
1;  the  facility  vrill  operate  in  conformity 
with  the  application,  the  provisions  of 
the  Act  and  the  rules  and  regulations  of 
the  Commission;  there  is  reasonable 
assurance  that  the  activities  authorized 
by  the  proposed  license  amendment  can 
be  conducted  without  endangering  the 
health  and  safety  of  the  public  and  that 
such  activities  will  be  conducted  in 
compliance  with  the  Commission's 
regulations;  the  issuance  of  the 


'  GPU  Nuclear.  Inc.,  et  at.  (Three  Mile  Island.  Unit 

No.  1).  CU-99-02,  49  NRC slip.  op.  (February 

11. 1999). 


proposed  license  amendment  will  not 
be  inimical  to  the  common  defense  and 
security  or  to  the  health  and  safety  of 
the  public;  and  the  issuance  of  the 
proposed  amendment  will  be  in 
accordance  with  10  CFR  part  51  of  the 
Commission's  regulations  and  all 
applicable  requirements  have  been 
satisfied. 

ra 

Accordingly,  pursuant  to  sections 
161b,  161i,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended;  42 
U.S.C.  2201(b),  2201{i).  and  2234;  and 
10  CFR  50.80,  it  is  hereby  ordered  that 
the  transfer  of.the  license  as  described 
herein  to  AmerGen  is  approved,  subject 
to  the  following  conditions: 

(1)  The  AmerGen  Limited  Liability 
Company  Agreement  dated  August  18, 
1997,  may  not  be  modified  in  any 
material  respect  concerning  decision- 
making authority  over  "safety  issues"  as 
defined  therein  without  the  prior 
written  consent  of  the  Director,  Office  of 
Nuclear  Reactor  Regulation. 

(2)  At  least  half  of  the  members  of 
AmerGen's  Management  Committee 
shall  be  appointed  by  a  non-foreign 
member  group,  all  of  which  appointees 
shall  be  U.S.  citizens. 

(3)  The  Chief  Executive  Officer  (CEO), 
Cfadef  Nuclear  Officer  (CNO)  (if  someone 
other  than  the  CEO),  and  Chairman  of 
the  Management  Committee  of 
AmerGen  shall  be  U.S.  citizens.  These 
individuals  shall  have  the  responsibility 
and  exclusive  authority  to  ensure,  and 
shall  ensure,  that  the  business  and 
activities  of  AmerGen  with  respect  to 
the  TMI-1  license  are  at  all  times 
conducted  in  a  manner  consistent  with 
the  protection  of  the  public  health  and 
safety  and  common  defense  and  security 
of  the  United  States,  as  set  forth  in  Title 
10  of  the  Code  of  Federal  Regulations 
and  Operating  License  No.  DPR-50, 
including  the  Technical  Specifications 
attached  thereto. 

(4)  AmerGen  shall  cause  to  be 
transmitted  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation  within  30 
days  of  filing  with  the  Securities  and 
Exchange  Commission,  any  Schedules 
13D  or  13G  filed  pursuant  to  the 
Securities  and  Exchange  Act  of  1934 
that  disclose  beneficial  ownership  of  a 
registered  class  of  PECO  stock. 

(5)  For  purposes  of  ensuring  public 
health  and  safety,  AmerGen  shall 
provide  deconunissioning  funding 
assurance  of  no  less  than  $303  million, 
after  payment  of  any  taxes,  to  be  held 
in  the  decommissioning  trust(s)  for 
TMI-1  following  the  transfer  of  the 
TMI-1  license  to  AmerGen,  including 
any  amoimts  held  in  any 
decommissioning  trust(s)  that  may 


continue  to  be  maintained  by  GPU 
Energy  for  TMI-1  after  such  license 
transfer. 

(6)  AmerGen  shall  take  all  necessary 
steps  to  ensure  that  the 
decommissioning  trust  is  maintained  in 
accordance  with  the  application  for  the 
transfer  of  the  TMI-1  license  and  the 
requirements  of  this  order  and  the  safety 
evaluation. 

(7)  If  the  assets  of  any 
decommissioning  trust  maintained  by 
GPU  Energy  for  TMI-1  are  retained  in 
such  trust  following  the  transfer  of  the 
TMI-1  license  to  AmerGen  instead  of 
being  transferred  to  any  trust 
established  by  AmerGen,  GPU  Energy 
shall  maintain  the  assets  as  retained  in 
such  trust  in  accordance  with  the 
application  for  the  transfer  of  the  TMI- 
1  license.  In  addition,  the  trust 
agreement  shall  contain  the  follovring 
provisions  or  be  consistent  with  the 
following: 

(a)  In  Article  II  of  the  trust  agreement, 
section  2.01  shall  include  provisions  to 
limit  the  use  of  assets  in  both  the 
qualified  and  non-qualified  funds,  in 
the  first  instance,  to  the  expenses 
related  to  decommissioning  of  TMI-1  as 
defined  by  the  NRC  in  its  regulations 
and  issuances,  and  as  provided  in  the 
TMI-1  license  and  any  amendments 
thereto. 

(b)  In  Article  n,  section  2.01(c)  shall 
be  deleted  or  the  term  "property" 
therein  shall  be  limited  to  liquid  assets. 

(c)  In  Articles  n  and  V,  investments  in 
the  securities  or  other  obligations  of 
GPU  Nuclear,  Inc.,  PECO  Energy,  British 
Energy,  pic,  AmerGen,  or  affiliates 
thereof,  or  their  successors  or  assigns 
shall  be  prohibited.  Except  for 
investments  tied  to  market  indexes  or 
other  non-nuclear  sector  mutual  funds, 
investments  in  any  entity  owning  one  or 
more  nuclear  power  plants  is 
prohibited. 

(d)  In  Article  11,  section  2.02  shall  be 
amended  to  contain  a  provision  that  no 
disbursements  or  payments  from  the 
trust  shall  be  made  by  the  trustee  imtil 
the  trustee  has  first  given  the  NRC  30 
days  notice  of  the  payment.  The  section 
shall  be  further  amended  to  contain  a 
provision  that  no  disbursements  or 
pajonents  from  the  trust  shall  be  made 
if  the  trustee  receives  prior  written 
notice  of  objection  from  the  Director, 
Office  of  Nuclear  Reactor  Regulation. 

(e)  Article  IV  shall  provide  that  the 
trust  agreement  caimot  be  modified  in 
any  material  respect  without  the  prior 
written  consent  of  the  Director,  Office  of 
Nuclear  Reactor  Regulation. 

(f)  Section  4  of  the  Special  Terms 
shall  specify  that  assets  cannot  be 
withdrawn  from  the  decommissioning 
trust  funds,  but  may  be  transferred 
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between  the  qualified  and  non-qualified 
funds  for  the  purposes  specified  in  this 
section. 

(g)  The  appropriate  section  of  the  trust 
agreement  shall  reflect  that  the  trustee, 
investment  advisor,  or  anyone  else 
directing  the  investments  made  in  the 
trust  must  adhere  to  a  "prudent 
investor"  standard  as  specified  in  18 
CFR  35.32(a)(3)  of  the  Federal  Energy 
Regulatory  Commission  regulations. 

(8)  AmerGen,  shall  take  no  action  to 
cause  PECO  or  British  Energy,  pic  to 
void,  cancel,  or  diminish  the  $65 
million  contingency  fund  commitment 
from  PECO  and  British  Energy  for  TMI- 
1,  the  existence  of  which  is  represented 
in  the  application,  or  cause  them  to  fail 
to  perform  or  impair  their  performance 
under  the  commitment,  or  remove  or 
interfere  with  AmerGen's  ability  to  draw 
upon  the  conunitment.  Further, 
AmerGen  shall  inform  the  Director, 
Office  of  Nuclear  Reactor  Regulation,  in 
writing,  at  such  time  that  it  draws  upon 
the  $65  million  contingency  fund.  This 
provision  does  not  affect  the  NRC's 
authority  to  assure  that  adequate  funds 
will  remain  available  to  fund  the 
transition  to  safe  shutdown,  should  any 
question  arise  regarding  availability  of 
fimds  for  such  a  purpose. 

(9)  AmerGen  shall,  prior  to 
completion  of  the  sale  and  transfer  of 
TMI-1  to  it,  provide  the  Director,  Office 
of  Nuclear  Reactor  Regulation, 
satisfactory  documentary  evidence  that 
AmeiGen  has  obtained  the  appropriate 
amount  of  insurance  required  of 
hcensees  under  10  CFR  part  140  of  the 
Commission's  regulations. 

(10)  After  receipt  of  all  required 
regulatory  approvals  of  the  transfer  of 
TMI-1,  GPU  Nuclear,  Inc.,  and 
AmerGen  shall  inform  the  Director, 
Office  of  Nuclear  Reactor  Regulation)  in 
writing  of  such  receipt  within  five 
business  days,  and  of  the  date  of  the 
closing  of  the  sale  and  transfer  of  TMI- 
1  no  later  than  seven  business  days 
prior  to  the  date  of  closing.  Should  the 
transfer  of  the  license  not  be  completed 
by  December  31, 1999,  this  Order  shall 
become  null  and  void,  provided, 
however,  on  written  application  and  for 
good  cause  shown,  such  date  may  in 
writing  be  extended. 

It  is  further  ordered  that,  consistent 
with  10  CFR  2.1315(b},  a  license 
amendment  that  makes  changes,  as 
indicated  in  enclosure  2  to  the  cover 
letter  forwarding  this  Order,  to  conform 
the  license  to  reflect  the  subject  license 
transfer  is  approved.  The  amendment 
shall  be  issued  and  made  effective  at  the 
time  the  proposed  license  transfer  is 
completed. 

This  Order  is  effective  upon  issuance. 


For  further  details  with  respect  to  this 
Order,  see  the  application  dated 
December  3,  1998,  and  supplemental 
submittals  dated  January  11,  February  4, 
March  4,  March  10,  and  March  15, 1999, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW,  Washington,  DC,  and 
at  the  local  public  document  room 
located  at  the  Law/Government 
Publications  Section,  State  Library  of 
Pennsylvania  (REGIONAL 
DEPOSITORY),  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  PA  17105. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  Aprill999. 

For  the  Nuclear  Regualtory  Commission. 
Roy  P.  Zimmerman, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  99-9748  Filed  4-16-99;  8:45  am] 

BILUNG  CODE  ^59C^-0^-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-334] 

Duquesne  Light  Company;  Ohio 
Edison  Company;  Pennsylvania  Power 
Company;  Beaver  Valley  Power 
Station,  Unit  No.  1;  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
66,  issued  to  Duquesne  Light  Company, 
(the  licensee),  for  operation  of  the 
Beaver  Valley  Power  Station,  Unit  1 
(BVPS-1).  located  in  Beaver  Coimty, 
Pennsylvania. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  authorize 
changes  to  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  for  the 
facility.  Specifically,  the  proposed 
action  would  authorize  changes  to  the 
UFSAR  to  reflect  revisions  to  the 
Control  Room  radiological  dose 
calculations  for  the  waste  gas  system 
line  break  accident  analysis.  The  BVPS- 
1  UFSAR  would  be  revised  as  follows: 
in  Table  11.3-7,  the  reported  Ganuna 
(whole  body)  dose  value  woiild  be 
revised  horn  0.0031  REM  to  less  than 
0.01  REM;  the  reported  Beta  dose  value 
would  be  revised  from  0.013  REM  to 
less  than  1.0  REM;  and  Table  14.2-8 
would  be  revised  to  reflect  the 
assumptions  that  (1)  the  fraction  of  fuel 
with  defects  is  one  percent,  and  (2)  the 


control  room  radiation  monitors  will  not 
initiate  control  room  isolation,  which 
were  used  in  the  reanalysis. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  January  17, 1998,  as 
supplemented  by  letters  dated  February 
10, 1998,  November  9, 1998,  February  8, 
1999,  and  February  26, 1999. 

The  Need  for  the  Proposed  Action 

As  a  result  of  issues  involving  control 
room  habitability,  the  licensee  re- 
evaluated Beaver  Valley  Power  Station, 
Units  1  and  2,  (BVPS-1  and  BVPS-2) 
control  room  dose  calculations  for 
Design  Basis  Accidents  (DBA)  which 
credited  isolation  of  the  control  room 
during  the  DBA.  When  analyses 
associated  with  the  waste  gas  system 
rupture  were  reviewed,  an  arithmetic 
error  was  discovered  in  the  control 
room  dose  calculation  for  BVPS-1 
which  resulted  in  the  associated  values 
listed  in  the  BVPS-1  UFSAR  being 
incorrect.  Therefore,  it  is  necessary  to 
correct  the  analysis  and  revise  the 
BVPS-1  UFSAR. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  assumptions  and 
methodology  used  by  the  licensee  in  the 
reanalysis  are  acceptable  and  that  there 
is  reasonable  assurance,  in  the  event  of 
a  postulated  Waste  Gas  System  Line 
Break,  that  the  postulated  control  room 
operator  doses  would  continue  to  be 
less  than  the  criteria  of  10  CFR  part  50, 
Appendix  A,  General  Design  Criterion 
19;  and  well  within  the  occupational 
dose  limits  of  10  CFR  part  20. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents  (although  the  corrections 
result  in  a  higher  calculated  control 
room  operator  dose),  no  changes  are 
being  made  in  the  tjrpes  of  any  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
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environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  BVPS-1. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  March  25, 1999,  the  staff  consulteid 
with  the  Pennsylvania  State  oCBcial,  Mr. 
M.  Murphy  of  the  Pennsylvania 
Department  of  Environmental  Protection 
Bureau,  Division  of  Nuclear  Safety, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  ofBcial 
had  no  comments. 

Findings  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
himian  enviroimient.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  Janu^y  17, 1998,  as 
supplemented  by  letters  dated  February 
10, 1998,  Novembw  9, 1998,  February  8, 
1999,  and  February  26, 1999,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  docimient  room  located  at  the  B. 
F.  Jones  Memorial  Library,  663  Franklin 
Avenue,  Aliquippa,  PA  15001. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  S.  Collins, 

Project  Manager,  Section  1,  Project 

Directorate  I,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

(PR  Doc.  99-9749  Filed  4-1&-99;  8:45  amj 
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UNITED  STATES  NUCLEAR 
REGULATORY  COMMISSION 

[Dockat  No.  50-289] 

GPU  Nuclear,  inc.,  Et  Al.;  Three  Mile 
Island  Nuclear  Generating  Station,  Unit 
1  Environmental  Aaseaament  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
part  50,  Appendix  R  for  Facility 
Operating  License  No.  DPR-50  issued  to 
GPU  Nuclear,  hic,  et  al.,  (GPU  or  the 
licensee),  for  operation  of  the  Three 
Mile  Island  Nuclear  Generating  Station, 
Unit  1  (TMI-1),  located  in  Dauphin 
County,  Pennsylvania. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

Section  III.G.2.C  of  Appendix  R  to  10 
CFR  part  50  requires  the  enclosure  of 
cable  and  equipment  and  associated 
non-safety  circuits  of  one  redimdant 
train  of  systems  necessary  to  achieve 
and  maintain  safe  shutdown  in  a  fire 
barrier  having  a  1-hour  rating.  In 
addition,  fire  detectors  and  an  automatic 
fire  suppression  system  shall  be 
installed  in  the  fire  area.  The  licensee  is 
seeking  an  exemption  from  these 
requirements  for  10  fire  areas/zones: 
AB-FZ-3,  AB-FZ-4.  AB-^Z-5.  AB-FZ- 
7,  CB-^A-1,  FH-FZ-1,  FH-FZ-2,  FH- 
FZ-6,  ISPH-FZ-1  and  ISPH-FZ-2. 

The  proposed  action  is  in  accordance 
writh  the  licensee's  application  for 
exemption  dated  December  31, 1996,  as 
supplemented  September  8  and 
December  30, 1997;  May  21,  October  14, 
November  25,  and  December  23, 1998. 

The  Need  for  the  Proposed  Action 

The  licensee  is  requesting  an 
exemption  from  Appendix  R,  Section 
in.G.2.c  because  modifications  to 
achieve  full  compliance  would  cost 
approximately  $1.0  million.  The 
proposed  action  is  needed  to  reduce  the 
financial  hardship  of  modifying  existing 
barriers  to  achieve  a  1-hour  fire  rating, 
which  modification  would  provide 
minimal  safety  benefit  according  to  the 
licensee. 

Environment  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  reasonable  assurance  has 
been  provided  in  fire  zones/areas  AB- 
FZ-4,  CB-FA-1,  FH-FZ-1,  FH-FZ-6. 
IPSH-FZ-1,  and  ISPH-FZ-2.  that  one 
division  of  components  necessary  to 
achieve  safe  shutdown  will  remain  free 


of  fire  damage.  Although  the  installed 
Thermo-Lag  barriers  in  these  fire  zones/ 
areas  have  less  than  a  1-hour  fire 
endiuance  rating,  they  do  have  some 
significant  resistance  to  fire. 
Additionally,  the  areas  where  most  of 
the  subject  barriers  are  located  have  a 
low  combustible  loading,  have  manual 
suppression  capability  and  are  equipped 
with  automatic  detection  and 
suppression.  The  licensee  has 
committed  to  install  automatic 
suppression  in  fire  zone  FH-FZ-6. 
Additionally,  the  licensee  has 
committed  to  install  combustible  gas 
detectors  in  fire  area  CB-FA-1 ,  which 
would  provide  prompt  identification  of 
an  acetylene  gas  leak  and  allow 
isolation  of  the  gas  at  its  source  prior  to 
reaching  the  explosive  limit.  The  staff 
has  determined  that  the  combination  of 
these  features  and  circumstances 
provides  a  level  of  protection  adequate 
to  meet  the  imderlying  piirpose  of  the 
rule.  The  Commission  has  determined 
that  the  exemption  for  fire  zones  AB- 
FZ-3,  AB-FZ-5,  AB-FZ-7,  and  FH-FZ- 
2  should  be  denied  because  an  adequate 
level  of  fire  safety  would  not  be 
achieved. 

The  proposed  action  (hereinafter  to 
mean  the  granting  of  an  exemption  for 
fire  zones/areas  AB-FZ-4,  CB^-FA-1, 
FH-FZ-1.  FH-FZ-6.  ISPH-FZ-1,  and 
ISPH-FZ-2)  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  t3rpes  of  any  effluents  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts. 

The  environmental  impacts  of  the 
proposed  action  and  alternative  action 
are  similar. 
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Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Three  Mile  Island 
Nuclear  Station. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  January  13, 1999,  the  staff  consulted 
with  the  Pennsylvania  State  official,  Mr. 
Stan  J.  Maingi,  of  the  Bureau  of 
Radiation  Protection,  Pennsylvania 
Department  of  Environmental 
Resources,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an^environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  December  31, 1996,  as 
supplemented  September  8  and 
December  30, 1997;  May  21,  October  14, 
November  25,  and  December  23, 1998, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Docmnent  Room,  The  Gelman  Building, 
2120  L  Street,  NW,  Washington,  DC,  and 
at  the  local  public  document  room 
located  at  the  LAW/Govemment 
Publications  Section,  State  Library  of 
Pennsylvania,  (Regional  Depository) 
Walnut  Street  and  Commonwealth 
Avenue,  P.O.  Box  1601.  Harrisburg,  PA 
17105. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
James  W.  Clifibrd. 

Chief,  Section  2,  Project  Directorate  I,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  99-9747  Filed  4-16-99;  8:45  am] 

■LUNQ  CODE  7SaO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  CommittM  on  Roactor 
Safeguards  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
May  5, 1999.  Room  T-2B1, 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 


a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  May  5, 1999—10:00  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  It  may  also  discuss  the  status  of 
appointment  of  a  new  member  to  the 
ACRS.  The  purpose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Dated:  April  12, 1999. 
Richard  P.  Savio, 

Associate  Director  for  Technical  Support, 

ACRS/ACNW. 

[FR  Doc.  99-9750  Filed  4-16-99;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Safety  Research  Program;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Safety 
Research  Program  will  hold  a  meeting 
on  May  4, 1999,  Room  T-2B3. 11545 
Rockville  Pike.  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  May  4, 1999—8:30  a.m.  until  *  - 
the  conclusion  of  business 

The  Subcommittee  will  review 
various  elements  of  the  NRC  Safety 
Research  Program  and  gather 
information  for  use  in  preparing  report 
to  the  Commission  on  the  NRC  Safety 
Research  Program.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  dtiring  the  balance  of  the 
meeting. 

Further  information  regarding  topics 
to  be  discvissed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer.  Dr.  Medhat  El- 
Zeftawy  (telephone  301/415-6889) 
between  7:30  a.m.  and  4:15  p.m.  (EDT). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc.,  that  may  have  occurred. 
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Dated:  April  12, 1999. 

Richard  P.  Savio, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  99-9751  Filed  4-16-99;  8:45  am] 

BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Correction  to  Biweekly  Notice; 
Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Consideration 

On  April  7,  1999  (64  FR  17021),  the 
Federal  Register  published  the 
Biweekly  Notice  of  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Consideration.  On  page  17022,  the 
paragraph  starting  "By  April  23, 1999, 
the  licensee  may  file",  shoiild  read  "By 
May  7, 1999,  the  licensee  may  file". 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 

John  A.  Zwoiinski, 

Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  99-9745  Filed  4-1&-99;  8:45  am) 

BILLING  CODE  7S0O-O1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Comment  on  Recommended 
Improvements  to  ttie  Oversight 
Processes  for  Nuclear  Power  Raactora 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  public  comment. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing 
significant  revisions  to  its  processes  for  ' 
overseeing  the  safety  performance  of 
commercial  nuclear  power  plants  that 
include  integrating  the  inspection, 
assessment,  and  enforcement  processes. 
As  part  of  its  proposal,  the  NRC  staff 
established  a  new  regulatory  oversight 
framework  with  a  set  of  performance 
indicators  and  associated  thresholds, 
developed  a  new  baseline  inspection 
program  that  supplements  and  verifies 
the  performance  indicators,  and  created 
a  continuous  assessment  process  that 
includes  a  method  for  consistently 
determining  the  appropriate  regulatory 
actions  in  response  to  varying  levels  of 
safety  performance.  The  changes  are  the 
result  of  continuing  work  on  a  concept 
as  described  in  SECY-99-007A," 
Recommendations  for  Reactor  Oversight 
Improvements  (FoUow-Up  to  SECY-99- 


007)"  dated  March  22, 1999.  The  NRC 
is  soliciting  comments  from  interested 
public  interest  groups,  the  regulated 
industry.  States,  and  concerned  citizens. 
The  NRC  staff  will  consider  comments 
it  receives  in  developing  the  procedures 
for  implementing  the  new  processes. 
DATES:  The  comment  period  expires 
May  14, 1999.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  ensure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  written  comments 
to:  Chief,  Rules  and  Directives  Branch, 
Division  of  Administrative  Services, 
Office  of  Administration,  Mail  Stop:  T- 
6  D59,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Hand  deliver  comments  to:  11545 
Rockville  Pike,  Rockville,  Maryland, 
between  7:45  a.m.  and  4:15  p.m.  on 
Federal  workdays.  Copies  of  comments 
received  may  be  examined  at  the  NRC's 
Public  Document  Room,  2120  L  Street, 
NW  (Lower  Level),  Washington,  DC. 

Copies  of  SECY-99-007A, 
"Recommendations  for  Reactor 
Oversight  Process  Improvements 
(FoUow-Up  to  SECY-99-007)"  and  its 
attachments  may  be  obtained  from  the 
NRC's  Public  Document  Room  at  2120 
L  St.,  NW,  Washington,  DC  20003-1527, 
telephone  202-634-3273.  Copies  also 
may  be  obtained  from  the  NRC's 
Internet  web  site  at:  http:// 
wvkrw.nrc.gov/NRC/COMMISSION/ 
SECYS/index.html#1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Madison,  Mail  Stop:  0-5  H4, 
Inspection  Program  Branch,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
301-415-1490. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  September  1997,  the  NRC  began  an 
integrated  review  of  the  processes  used 
for  assessing  safety  performance  by 
commercial  nuclear  power  plant 
licensees.  The  NRC  staff  presented  to 
the  Commission  a  conceptual  design  for 
a  new  integrated  assessment  process  in 
Commission  paper  SECY-98-045,  dated 
March  9,  1998. 

In  parallel  with  the  staffs  work  on  the 
IRAP  and  the  development  of  other 
assessment  tools,  the  nuclear  power 
industry  independently  developed  a 
proposal  for  a  new  assessment  and 
regulatory  oversight  process.  This 
proposal,  developed  by  the  Nuclear 
Energy  Institute  (NEI),  took  a  risk- 
informed  and  performance-based 
approach  to  the  inspection,  assessment. 


and  enforcement  of  licensee  activities 
on  the  basis  of  the  results  of  a  set  of 
performance  indicators. 

The  staff  set  out  to  develop  a  single 
set  of  recommendations  for  making 
improvements  to  the  regulatory 
oversight  processes  in  response  to  NEI's 
proposal,  the  Commission's  comments 
on  the  IRAP  proposal,  and  comments 
made  at  a  Commission  meeting  on  July 
17, 1998,  with  public  and  industry 
stakeholders  and  the  hearing  before  the 
Senate  on  July  31, 1998.  The  IRAP 
public  comment  period,  a  four  day 
public  workshop,  and  a  series  of  public 
meetings  were  used  to  facilitate  internal 
and  external  input  into  the  development 
of  these  recommendations. 

Following  the  public  workshop,  the 
NRC  staff  formed  three  task  groups  to 
complete  the  work  begun  at  the 
workshop  and  to  develop  the 
recommendations  for  the  integrated 
oversight  processes:  a  technical 
framework  task  group,  an  inspection 
task  group,  and  an  assessment  process 
task  group.  The  technical  framework 
task  group  was  responsible  for 
completing  the  assessment  framework 
and  for  identifying  the  performance 
indicators  (Pis)  and  appropriate 
thresholds  that  could  be  used  to 
measure  safety  performance.  The 
inspection  task  group  was  responsible 
for  developing  the  scope,  the  depth,  and 
the  frequency  of  a  risk-informed 
baseline  inspection  program  that  would 
be  used  to  supplement  and  verify  the 
Pis.  The  assessment  process  task  group 
developed  methods  for  integrating  PI 
data  and  inspection  data,  determining 
NRC  action  on  the  basis  of  assessment 
results,  and  communicating  results  to 
licensees  and  the  public.  Other  staff 
activities  to  improve  the  enforcement 
process  were  coordinated  with  these 
three  task  groups  to  ensure  that  changes 
to  the  enforcement  process  were 
properly  evaluated  in  the  framework 
structure  and  that  changes  to  the 
inspection  and  assessment  programs 
were  integrated  with  the  changes  to  the 
enforcement  program. 

The  task  groups  completed  their  work 
between  October  and  December  1998, 
and  developed  recommendations  to  be 
presented  to  the  Commission.  On 
January  20, 1999,  the  staff  briefed  the 
Commission  on  the  staffs  proposal  as 
described  in  SECY-99-007, 
"Recommendations  for  Reactor 
Oversight  Improvements."  Following 
the  January  Commission  briefing,  the 
staff  analyzed  the  results  of  public 
comments  on  SECY-99-007,  completed 
remaining  concept  development,  and 
began  development  of  detailed 
implementing  procedures.  Additional 
information  and  noteworthy  changes  as 
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a  result  of  these  activities  was 
forwarded  to  the  Commission  in  SECY- 
99-007A,  "Recommendations  for 
Reactor  Oversight  Process 
Improvements  (Follow-Up  to  SECY-99- 
007)."  to  support  final  Commission 
approval  of  the  proposed  reactor 
oversight  process.  The  staff  briefed  the 
Commission  on  SECY-99-007A  and  its 
attachments  on  March  26, 1999. 

Scope  of  the  Public  Comment  Period 

The  follow-up  recommendations  for 
an  integrated  oversight  process  are 
presented  in  SECY-99-007A." 
Recommendations  for  Reactor  Oversight 
Process  Improvements  (Follow-Up  to 
SECY-99-007),"  dated  March  22. 1999. 
and  its  attachments.  This  paper  includes 
further  development  of  the  Significance 
Determination  Process  (SDP)  and  the 
revised  Enforcement  policy. 

A  separate  Federal  Register  notice 
will  be  issued  to  solicit  public  comment 
on  the  proposed  enforcement  policy. 
However,  respondents  are  welcome  to 
address  any  portion  of  the  enforcement 
policy  in  this  notice.  This  public 
comment  period  will  focus  on  obtaining 
industry  and  public  views  on  how  the 
NRC  should  implement  the  processes 
for  overseeing  and  assessing  licensee 
safety  performance  as  refined  in  SECY- 
99-007A  and  discussed  in  the 
Commission  meeting  on  March  26, 
1999. 

The  NRC  seeks  public  comment  and 
feedback  on  the  topics  discussed  in  the 
SECY  and  its  attachments.  Respondents 
are  not  limited  to  and  are  not  obligated 
to  provide  comments  on  each 
attachment.  In  providing  comments, 
please  key  your  response  to  the 
applicable  attachment  and  be  as  specific 
as  possible.  The  use  of  examples  is 
encouraged. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  April  1999. 

For  the  Nuclear  Regulatory  Commission. 
Michael  R.  Johnson, 
Acting  Chief.  Inspection  Program  Branch 
Division  of  Inspection  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[PR  Doc.  99-9744  Filed  4-16-99;  8:45  am] 
8ILUNG  CODE  7590-01-P 


POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

TIMES  AND  DATES:  10:00  a.m..  Monday. 

May  3,  1999;  8:30  a.m.,  Tuesday,  May  4, 

1999. 

PLACE:  Garden  City.  Long  Island.  New 

York,  at  the  Garden  City  Hotel,  45 

Seventh  Street,  in  the  Society  A-C 

Rooms. 


STATUS:  May  3  (Closed);  May  4  (Open). 
MATTERS  TO  BE  CONSIDERED: 
Monday,  May  3—10:00  a.m.  (Closed). 

1.  Postal  Rate  Commission  Opinion 
and  Recommended  Decision  in  Docket 
No.  MC99-1 ,  Nonletter-Size  Business 
Reply  Mail  Experiment. 

2.  Filing  with  the  Postal  Rate 
Commission  for  Bulk  Parcel  Return 
Service  (BPRS). 

3.  Financial  Performance  Indicators. 

4.  Midyear  Budget  Review. 

.  5.  Office  of  the  Inspector  General 
Budget  Review. 
6.  Personnel  Matters. 
Tuesday,  May  4 — 8:30  a.m.  (Open). 

1.  Minutes  of  the  Previous  Meeting, 
March  29-30, 1999. 

2.  Remarks  of  the  Postmaster  General/ 
Chief  Executive  Officer. 

3.  Consideration  of  Semiannual 
Report  to  Congress  on  Summary  of 
Investigative  Activities  [Actions  Under 
39  U.S.C.  3005  and  3007]. 

4.  Capital  Investments. 

a.  Remote  Computer  Reader  2000. 

b.  Philadelphia,  Pennsylvania, 
P&DC — Advance  Site  Acquisition. 

5.  Quarterly  Report  on  Service 
Performance. 

6.  Quarterly  Report  on  Financial 
Results. 

7.  Report  on  the  New  York  Metro  Area 
and  Long  Island  Performance  Cluster. 

8.  Tentative  Agenda  for  the  June  7-8, 
1999,  meeting  in  Washington,  D.C. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Koerber,  Secretary  of  the 
Board,  U.S.  Postal  Service,  475  L'Enfant 
Plaza,  S.W.,  Washington,  D.C.  ^0260- 
1000.  Telephone  (202)  268-4800. 
Thomas  I.  Koerfoer, 

Secretary. 

[PR  Doc.  99-9849  Filed  4-15-99;  12:23  pm] 

Ba.UNG  CODE  7710-12-M 


SIMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  «3165] 

Louisiana;  and  Contiguous  Counties  in 
Arkansas 

Bossier  Parish  and  the  contiguous 
Parishes  of  Bienville,  Caddo,  Red  River, 
and  Webster  in  the  State  of  Louisiana, 
and  Lafayette  and  Miller  Counties  in  the 
State  of  Arkansas  constitute  a  disaster 
area  as  a  result  of  damages  caused  by 
severe  storms,  tornadoes,  and  flooding 
which  occurred  on  April  3, 1999. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
June  7, 1999  and  for  economic  injury 
until  the  close  of  business  on  Jan.  7, 
2000  at  the  address  listed  below  or  other 
locally  announced  locations: 


Small  Business  Administration,  Disaster 
Area  3  Office,  4400  Amon  Carter 
Blvd.,  Suite  102,  Ft.  Worth,  TX  76155 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

HOMEOWNERS  WITH  CRED- 

IT AVAILABLE  ELSEWHERE 

6.375 

HOMEOWNERS         WITHOUT 

CREDIT  AVAILABLE   ELSE- 

WHERE   

3.188 

BUSINESSES    WITH    CREDIT 

AVAILABLE  ELSEWHERE  ... 

8.000 

BUSINESSES       AND       NON- 

PROFIT     ORGANIZATIONS 

WITHOUT    CREDIT    AVAIL- 

ABLE ELSEWHERE 

4.000 

OTHERS    (INCLUDING    NON- 

PROFIT    ORGANIZATIONS) 

WITH    CREDIT    AVAILABLE 

ELSEWHERE  

7.000 

For  Economic  Injury: 

BUSINESSES     AND     SMALL 

AGRICULTURAL  COOPERA- 

TIVES   WITHOUT    CREDIT 

AVAILABLE  ELSEWHERE  ... 

4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  316511  for 
Louisiana  and  316611  for  Arkansas.  For 
economic  injury  the  numbers  are 
9C1600  for  Louisiana  and  9C1700  for 
Arkansas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  April  7. 1999. 
Aida  Alvarez, 
Administrator. 

[FR  Doc.  99-9654  Filed  4-16-99;  8:45  am] 
BILUNG  COOE  e02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Region  I,  Pittsburgh  District  Office, 
Pittsburgh,  PA;  Advisory  Council 
Meeting;  Public  Meeting 

The  U.S.  Small  Business 
Administration,  Pittsburgh  District 
Office,  Advisory  Council  will  hold  a 
public  meeting  from  10:00  a.m., 
Thursday,  April  22, 1999,  at  the  U.S. 
Small  Business  Administration  District 
Office,  Federal  Building— Room  1128, 
1000  Liberty  Avenue,  Pittsburgh,  PA 
15222-4004.  The  meeting  will  be  held 
in  the  conference  room,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present.  One  of  the  key  items  on  the 
agenda  is:  Seeking  a  tax  credit  in  the 
state  of  PA  for  the  loan  guaranty  fees 
that  borrowers  must  pay. 
FOR  FURTHER  INFORMATION  CONTACT: 
Write  or  call,  Carrie  A.  Herron,  (412) 
395-6560,  U.S.  Small  Business 
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Administration,  1000  Liberty  Avenue, 
Pittsburgh,  PA  15222-4004. 
Shiri  Thomas, 

Director,  External  Affairs. 

[FR  Doc.  99-9655  Filed  4-16-99:45  am) 

nUMQ  CODE  MBS-01-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docint  No.  301-IOOa] 

Implementation  of  WTO 
Recommendations  Concerning  the 
European  Communities'  Regime  for 
the  Importation,  Sale  and  DIstritHition 
of  Bananas 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice  of  United  States 
suspension  of  tariff  concessions. 

SUMMARY:  The  United  States  Trade 
Representative  (USTR)  has  decided  to 
suspend  the  application  of  tariff 
concessions  and  to  impose  a  100%  ad 
valorem  rate  of  duty  on  the  articles 
described  in  the  Annex  to  this  notice 
that  are  the  products  of  certain  member 
States  of  the  European  Conmnmities 
(EC)  as  a  result  of  the  EC's  failure  to 
implement  the  recommendations  and 
rulings  of  the  World  Trade  Organization 
(WTO)  Dispute  Settlement  Body  (DSB) 
concerning  the  EC's  regime  for  the 
importation,  sale  and  distribution  of 
bananas  (banana  regime).  This  action 
constitutes  the  exercise  of  U.S.  rights 
under  Article  22.6  of  the  WTO 
Understanding  on  Rules  and  Procedures 
Governing  the  Settlement  of  Disputes 
(DSU)  and  is  taken  pursuant  to  the 
authority  granted  to  the  USTR  under 
section  301  of  the  Trade  Act  of  1974,  as 
amended. 

EFFECTIVE  DATE:  The  USTR  has 
determined  that,  effective  April  19, 
1999,  a  100%  ad  valorem  rate  of  duty 
shall  be  applied  to  the  articles  described 
in  the  Armex  to  this  notice  that  are  the 
products  of  Austria,  Belgium,  Finland, 
France,  the  Federal  Republic  of 
Germany,  Greece,  Ireland,  Italy, 
Luxembourg,  Portugal,  Spain,  Sweden, 
or  the  United  Kingdom  and  that  are 
entered,  or  withdrawn  firom  warehouse, 
for  consumption  on  or  after  March  3, 
1999.  Any  merchandise  subject  to  this 
determination  that  is  admitted  to  U.S. 
foreign-trade  zones  on  or  after  April  19, 
1999  must  be  admitted  as  "privileged 
foreign  status"  as  defined  in  19  CFR 
146.41. 

ADDRESSES:  600  17th  Street,  NW. 
Washington,  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sybia  Harrison,  Staff  Assistant  to  the 


Section  301  Committee,  (202)  395-3419, 
for  questions  concerning  dociunents  and 
USiTR  procedures;  William  Busis, 
Associate  General  Counsel,  (202)  395- 
3150  or  Ralph  Ives,  Deputy  Assistant 
U.S.  Trade  Representative,  (202)  395- 
3320,  for  questions  concerning  WTO 
developments  r^arding  the  bandna 
regime;  John  Valentine,  Acting  Director, 
International  Agreements  Staff,  U.S. 
Customs  Service,  (202)  927-1219,  for 
questions  concerning  classification;  and 
Yvonne  Tomenga,  Program  Officer, 
Office  of  Trade  Compliance,  U.S. 
Customs  Service,  (202)  927-0133,  for 
questions  concerning  entries. 
SUPPLEMENTARY  INFORMATION:  On 
September  27, 1995,  the  Office  of  the 
U.S.  Trade  Representative  initiated  an 
investigation  pursuant  to  section 
302(b)(1)  of  the  Trade  Act  with  respect 
to  the  EC  banana  regime  and,  in 
accordance  with  section  303(a)  of  the 
Trade  Act,  promptly  requested 
consultations  with  the  EC  pursuant  to 
the  DSU  and  relevant  provisions  of 
several  WTO  agreements.  [60  FR  52026]. 
The  EC  regime  was  designed,  among 
other  things,  to  take  away  a  major  part 
of  the  banana  distribution  business  of 
U.S.  companies.  Subsequently  the 
United  States,  Ecuador,  Guatemala, 
Honduras,  and  Mexico  jointly  requested 
the  establishment  of  a  WTO  dispute 
setdement  panel  to  examine  the  regime. 
Both  the  panel  and  the  WTO  Appellate 
Body  found  the  EC  banana  regime  in 
violation  of  the  General  Agreement  on 
Tariffs  and  Trade  1994  (GATT)  and  the 
General  Agreement  on  Trade  in  Services 
(GATS).  On  September  25, 1997,  the 
DSB  adopted  the  report  of  the  panel,  as 
modified  by  the  Appellate  Body.  The 
resulting  DSB  recommendations  and 
rulings  include,  inter  alia,  the 
recommendation  that  the  EC  bring  the 
measures  found  to  be  inconsistent  with 
the  GATT  and  the  GATS  into 
conformity  with  its  obligations  imder 
those  agreements.  A  WTO-appointed 
arbitrator  subsequently  determined  that 
the  "reasonable  period  of  time"  for  the 
EC  to  implement  the  DSB 
recommendations  and  rulings  would 
expire  by  January  1, 1999. 

Based  on  the  results  of  the  WTO 
dispute  settlement  proceedings,  the 
USTR  on  February  10, 1998,  determined 
pinsuant  to  section  304  of  the  Trade  Act 
that  the  EC  banana  regime  violates  trade 
agreements.  [63  FR  8248).  The  USTR 
further  determined  that  the  EC's 
undertaking  to  implement  all  of  the 
recommendations  and  rulings  of  the 
WTO  reports  by  January  1, 1999 
constituted  for  the  purposes  of  section 
301(a)(2)(B)(i)  the  taking  of  satisfactory 
measures  to  grant  the  rights  of  the 


United  States  imder  the  those  trade 
agreements.  Therefore,  pursuant  to 
section  301(a)(2),  the  USTR  terminated 
the  investigation  without  taking  action 
under  section  301  of  the  Trade  Act.  The 
USTR  stated  in  the  termination  notice 
that  it  would  monitor  the  EC's 
implementation  of  the  DSB 
recommendations  and  rulings  under 
section  306  of  the  Trade  Act. 

On  January  1, 1999,  modifications  to 
the  EC  banana  regime  became  effective 
(EC  Regulations  1637/98  and  2362/98), 
and  the  EC  claimed  that  these 
modifications  brought  its  banana  regime 
into  conformity  with  its  WTO 
obligations.  However,  these  regulations 
perpetuate  discriminatory  aspects  of  the 
EC  banana  regime  that  were  identified 
in  the  DSB's  recommendations  and 
rulings  as  inconsistent  with  WTO 
agreements.  Therefore,  on  January  14. 
1999,  in  accordance  with  U.S.  ri^ts 
under  Article  22  of  the  DSU,  the  United 
States  requested  authorization  from  the 
DSB  to  suspend  the  application  to  the 
EC,  and  member  States  thereof,  of  tariff 
concessions  and  related  obligations 
under  the  GATT  covering  trade  in  an 
amount  of  US  $520  million. 
(www.ustr.07X,  Press  Release  99-01).  On 
January  29,  the  EC  objected  to  the  level 
of  suspension  proposed  by  the  United 
States  and  the  matter  was  referred  to 
arbitration  pursuant  to  Article  22.6  of 
the  DSU.  Under  DSU  procedures,  the 
arbitration  should  have  been  completed 
by  March  2, 1999.  However,  on  March 
2  the  arbitrators  issued  only  an  initial 
decision  and  requested  further 
information  from  the  parties.  On  March 
3,  USTR  annoimced  that  the  U.S. 
Customs  Service  would  begin 
withholding  liquidation  and  reviewing 
the  sufficiency  of  bonds  on  imports  of 
selected  European  products.  The 
purpose  of  this  announcement  was  to 
ensure  that,  upon  issuance  of  the 
arbitrators'  final  decision,  the  United 
States  would  be  in  the  same  position  to 
take  action  as  it  would  have  been  had 
the  arbitrators  issued  their  decision  by 
the  March  2  deadline. 

On  April  6,  the  arbitrators  issued  their 
final  decision  determining  that  the  level 
of  nullification  or  impairment  suffered 
by  the  United  States  as  a  result  of  the 
EC's  WTO-inconsistent  banana  regime  is 
$191.4  million  per  year  and  that  the 
United  States  is  entitled  to  suspend  the 
application  to  the  European 
Communities  and  its  member  States  of 
tariff  concessions  and  related 
obligations  under  the  GATT  covering 
trade  up  to  that  amount.  A  meeting  of 
die  DSB  was  then  scheduled  for  April 
19,  1999,  at  which  the  DSB.  pursuant  to 
Article  22.7  of  the  DSU,  shall  grant 
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authorization  for  such  suspension  of 
concessions. 

Prior  Notice  and  Comment 

On  October  22.  1998.  the  USTR 
announced  preparations  for  exercising 
its  right  to  request  authorization  to 
suspend  tariif  concessions  on  European 
products  if  the  EC  failed  to  implement 
the  DSB's  recommendations  and  rulings 
concerning  the  banana  regime  by 
January  1, 1999.  [63  FR  56687].  On 
November  10,  the  USTR  sought  public 
comment  on  a  preliminary  list  of 
European  products  on  which  the  United 
States  was  considering  suspending  tariff 
concessions.  (63  FR  63099).  On 
December  9,  USTR  conducted  a  public 
hearing  to  receive  testimony  on  the 
preliminary  list.  On  December  21,  the 
USTR  announced  a  revised  list  of 
Etu'opean  products  for  which  the  United 
States  intended  to  request  authorization 
from  the  DSB  to  suspend  tariff 
concessions,  [www.ustr.org.  Press 
Release  98-113].  On  December  29,  the 
USTR  sought  public  comment  on  the 
possible  addition  of  two  products  to  the 
hst.  [63  FR  71665;  www.ustr.org,  Press 
Release  99-01]. 

Both  the  November  10  and  December 
21  Federal  Register  notices  explained 
that  the  proposed  imposition  of  a  100% 
ad  valorem  rate  of  duty  would  take 
effect  on  February  1, 1999,  unless  the 


EC  requested  arbitration  on  the 
proposed  suspension  of  tariff 
concessions,  in  which  case  the  proposed 
rate  of  duty  would  take  effect  on  March 
3.  [63  FR  at  63099;  63  FR  at  7166]. 

Determination  and  Action 

As  a  result  of  the  EC's  failure  to 
implement  the  recommendations  and 
rulings  of  the  DSB  concerning  the  EC's 
banana  regime  and  following  the  WTO 
arbitrators'  decisions  of  March  2  and 
April  6,  the  USTR  has  decided  to 
suspend  tariff  concessions  and  related 
obligations  under  the  General 
Agreement  on  Tariffs  and  Trade  1994 
and  to  impose  a  100%  ad  valorem  rate 
of  duty  on  the  articles  described  in  the 
Annex  to  this  notice  that  are  the 
products  of  certain  EC  member  States. 
This  action  exercises  the  rights  of  the 
United  States  under  Article  22  of  the 
DSU  and  is  taken  pursuant  to  the 
authority  granted  to  the  USTR  under 
section  301  of  the  Trade  Act.  The 
articles  affected  by  this  determination 
were  selected  in  light  of  the  comments 
submitted  to  the  Section  301  Committee 
in  response  to  the  October  22, 
November  10,  and  December  23  notices, 
and  the  testimony  presented  at  the 
public  hearing  held  on  December  9, 
1998. 

Accordingly,  effective  April  19,  1999, 
with  respect  to  articles  that  are  the 


products  of  Austria,  Belgiiun,  Finland, 
France,  the  Federal  Republic  of 
Germany,  Greece,  Ireland,  Italy, 
Luxembourg,  Portugal,  Spain,  Sweden, 
or  the  United  Kingdom  and  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  March  3, 
1999,  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS)  is  hereby 
modified  by  inserting  the  provisions 
listed  in  the  Aimex  to  this  notice  in 
numerical  sequence  in  subchapter  III  of 
chapter  99,  with  the  content  of  the  new 
subheadings  and  superior  text  set  forth 
in  the  HTS  columns  designated 
"Heading/Subheading,"  "Article 
Description,"  and  "Rate  of  Duty 
General,"  respectively.  Any 
merchandise  subject  to  this 
determination  that  is  admitted  to  U.S. 
foreign-trade  zones  on  or  after  April  19, 
1999  must  be  admitted  as  "privileged 
foreign  status"  as  defined  in  19  CFR 
146.41.  The  amoimt  of  trade  affected  by 
this  action,  as  measured  by  1998  import 
values,  is  equivalent  to  the  level  of 
nullification  or  impairment  determined 
by  the  WTO  arbitrators  in  their  decision 
of  April  6, 1999. 
Joanna  K.  Mcintosh, 
Chairman,  Section  301  Committee. 
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Annex 


The  Harmonized  Tariff  Schedule  of  the  United  States    (HTS)    is  modified  by 
adding  in  numerical   sequence  the  following  superior  text  and  subheadings  to 
subchapter  III  of  chapter  99  to  the  HTS.      The  s\ibheadings  and  superior  text 
are   set   forth  in  columnar  format,    cuid  material   in  such  columns   is   inserted  in 
the  columns  of  the  HTS  designated   " Heading /Svibheading",    "Article  Description", 
"Rates  of  Duty  1-General",    respectively. 

"Articles  the  product  of  Austria,  Belgiun,  Finland,  France,  the  Federal  Republic  of 
Germany,  Greece,   Ireland,   Italy,  Luxenbourg,  Portugal,  Spain,  Sweden,  or  the 
United  Kingdom: 
9903.08.04  Bath  preparations,  other  than  bath  salts  (provided  for  in  subheading 

3307.30.50) 100X 

9903.08.07  Handbags,  whether  or  not  with  shoulder  strap,  including  those  without  handle, 
with  outer  surface  of  sheeting  of  plastic  (provided  for  in  subheading 

4202.22.15) 100X 

9903.08.08  Articles  of  a  kind  normally  carried  in  the  pocket  or  in  the  handbag,  with 
outer  surface  of  sheeting  of  plastic,  of  reinforced  or  laminated  plastics 

(provided  for  in  subheading  4202.32.10) 100X 

9903.08.09  Uncoated  felt  paper  and  paperboard  in  rolls  or  sheets  (provided  for  in 

subheading  4805.50) 100X 

9903.08.10  Folding  cartons,  boxes  and  cases,  of  noncorrugated  paper  or  paperboard 

(provided  for  in  subheading  4819.20) 100X 

9903.08.11  Lithographs  on  paper  or  paperboard,  not  over  0.51  nm  in  thickness,  printed  not 

over  20  years  at  time  of  importation  (provided  for  in  subheading  4911.91.20) 100X 

9903.08.13  Bed  linen,  other  than  knit  or  crocheted,  printed,  of  cotton,  other  than 
containing  any  embroidery,  lace,  braid,  eialging,  trimming,  piping  or  applique 

work,  not  napped  (provided  for  in  subheading  6302.21.90) 100X 

9903.08.14  Lead-acid  storage  batteries,  other  than  of  a  kind  used  for  starting  piston 
engines  or  as  the  primary  source  of  electrical  power  for  electrically  powered 
vehicles  of  subheading  8703.90  (provided  for  in  subheading  8507.20.80) 100X 

Articles  the  product  of  Austria,  Belgium,  Finland,  France,  the  Federal  Republic  of 
Germany,  Greece,  Ireland,  Luxenbourg,  Portugal,  Spain,  Sweden,  or  the  United 
Kingdom: 

9903.08.15  Electrothermic  coffee  or  tea  makers,  of  a  kind  used  for  domestic  purposes 

(provided  for  in  subheading  8516.71) lOOX" 


[FR  Doc.  ^9-9703  Filed  4-16-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docicet  No.  NHTSA-9»-5402] 

Notice  of  Receipt  of  Petition  for 
Decision  tliat  Nonconforming  1993- 
1998  BIMW  K1100  and  K1200 
IMotorcycies  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1993-1998 
BMW  KllOO  and  K1200  motorcycles  are 
eligible  for  importation. 

summary:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1993-1998 
BMW  KllOO  and  K1200  motorcycles 
that  were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  May  19, 1999. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm] 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 


Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  conunents  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Reaster. 

Champagne  Imports  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
non-U.S.  certified  1993-1998  BMW 
KllOO  and  K1200  motorcycles  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  Champagne 
believes  are  substantially  similar  are 
1993-1998  BMW  KllOO  and  K1200 
motorcycles  that  were  manufactured  for 
importation  into,  and  sale  in,  the  United 
States  and  certified  by  their 
manufacturer,  Bayerische  Motoren 
Werke,  A.G.,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1993-1998 
BMW  KllOO  and  K1200  motorcycles  to 
their  U.S.  certified  coimterparts,  and 
found  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified 
1993-1998  BMW  KllOO  and  K1200 
motorcycles,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1993-1998  BMW 
KllOO  and  K1200  motorcycles  are 
identical  to  their  U.S.  certified 
coimterparts  with  jespect  to  compliance 
with  Standard  Nos.  106  Brake  Hoses, 
111  Rearview Mirrors,  116  Brake  Fluid, 
119  New  Pneumatic  Tires  for  Vehicles 
other  than  Passenger  Cars,  and  122 
Motorcycle  Brake  Systems. 

Petitioner  additionally  contends  that 
the  vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standard, 
in  the  manner  indicated: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment  (a) 
Installation  of  U.S.-model  head  lamp 


assemblies;  (b)  installation  of  U.S.- 
model  reflectors  on  vehicles  that  are  not 
already  so  equipped. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  Installation  of  a  tire  information 
label. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  Installation  of  a  U.S.- 
model  speedometer  calibrated  in  miles- 
per  hour. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate  will 
be  affixed  to  the  vehicle  to  meet  the 
requirements  of  49  CFR  part  565. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  13, 1999. 
Mariiynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  99-9707  Filed  4-16-99;  8:45  am] 

BHJJNQ  CODE  4910-69-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminiatratlon 

[Docicet  No.  NHTSA-99-54031 

Notice  of  Receipt  of  Petition  for 
Decision  ttiat  Nonconforming  1998  and 
1999  Uxus  RX300  Multi-Purpose 
Passenger  Vehicles  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1998  and 
1999  Lexus  RX300  multi-purpose 
passenger  vehicles  (MPVs)  are  eligible 
for  importation. 

SUMMARY:  This  notice  annoimces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1998  and  1999  Lexus 
RX300  MPVs  that  were  not  originally 
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manu&ctured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  (1)  they 
are  substantially  similar  to  vehicles  that 
were  originally  manufactured  for  sale  in 
the  United  States  and  that  were  certified 
by  their  manufacturer  as  complying 
with  the  safety  standards,  and  (2)  they 
are  capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  May  19, 1999. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm]. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
maniifactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  comp>ared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  Bianufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportxmity  to  comment  on  the  petition. 
At  die  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
lor  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Qiampagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  9(M)09)  has 
petitioned  NHTSA  to  decide  whether 
1998  and  1999  Lexus  RX300  MPVs  that 
were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 


States.  The  vehicles  which  Champagne 
believes  are  substantially  similar  are 
1998  and  1999  Lexus  RX300  MPVs  that 
were  manufectured  for  sale  in  the 
United  States  and  certified  by  their 
manufacturer,  Toyota  Motor 
Corporation,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1998 
and  1999  Lexus  RX300  MPVs  to  their 
U.S.  certified  coimterparts,  and  foimd 
the  vehicles  to  be  substantially  similar 
v^rith  respect  to  compliance  with  most 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1998  and  1999  Lexus  RX300  MPVs.  as 
originally  manufoctured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  coimterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1998  and  1999 
Lexus  RX300  MPVs  are  identical  to  their 
U.S.  certified  counterparts  with  respect 
to  compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *,  103  Defrosting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems.  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  113  Hood 
Latch  Systems.  116  Brake  Fluid.  119 
New  Pneumatic  Tires  for  Vehicles  other 
than  Passenger  Cars,  124  Accelerator 
Control  Systems.  201  Occupant 
Protection  in  Interior  Impact,  204 
Steering  Control  Rearward 
Displacement,  20S  Glazing  Materials. 
207  Seating  Systems^.  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages.  212  Windshield  Retention, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Petitioner  also  contends  diat  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  maimer  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  sjrmbol;  (c)  recalibration 
of  the  speedometer/odometer  from 
kilometers  to  miles  per  hoiu*. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  that  incorporate  headlamps 
with  DOT  markings;  (b)  installation  of 
U.S.-model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies;  (d) 


installation  of  a  center  high  mounted 
stop  lamp  on  vehicles  that  are  not 
already  so  equipped. 

Standard  No.  Ill  Rearview Mirror: 
Replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
svdtched  off. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 
Passenger  Cars:  Installation  of  a  tire 
information  placard. 

Standard  No.  206  Door  Locks  and 
Door  Retention  Components: 
Replacement  of  the  rear  door  locks  and 
rear  door  locking  buttons. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver's 
and  passenger's  side  afr  bags  and  knee 
bolsters  with  U.S.-model  components 
on  vehicles  that  are  not  already  so 
equipped.  The  petitioner  states  that  the 
vehicles  are  equipped  with  combination 
lap  and  shoulder  restraints  that  adjust 
by  means  of  an  automatic  retractor  and 
release  by  means  of  a  single  push  buttcn 
at  both  firont  designated  seating 
positions,  with  combination  lap  and 
shoulder  restraints  that  release  by 
means  of  a  single  push  button  at  both 
rear  outboard  designated  seating 
positions,  and  with  a  lap  belt  in  the  rear 
center  designated  seating  position. 

StandardNo.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  ftiel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicles  to  meet 
the  requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW,  Washington,  DC 
20590.  [Dodcet  hours  are  frt)m  9  am  to 
5  pm].  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
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docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  April  13, 1999. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  99-9708  Filed  4-16-99;  8:45  am] 
BILUNG  CODE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-5116;  Notice  2] 

Johnston  Sweeper  Co.;  Grant  of 
Application  for  Temporary  Exemption 
From  Federal  Motor  Vetilcle  Saf^ 
Standard  No.  105 

For  the  reasons  explained  in  this 
notice,  we  are  granting  the  application 
by  Johnston  Sweeper  Company  of 
Chino,  California  ("JSC"),  for  an 
exemption  until  March  1,  2002,  from 
requirements  of  Motor  Vehicle  Safety 
Standard  No.  105,  Hydraulic  and 
Electric  Brake  Systems,  that  became 
effective  March  1. 1999.  JSC  applied  for 
an  exemption  on  the  basis  that 
"compliance  would  cause  substantial 
economic  hardship  to  a  manufacturer 
that  has  tried  in  good  faith  to  comply 
with  the  standard."  49  CFR  555.6(a). 

We  published  notice  of  receipt  of  the 
application  on  February  24, 1999  (64  FR 
9215). 

The  discussion  that  follows  is  based 
on  information  contained  in  JSC's 
application. 

Why  JSC  Needs  a  Temporary 
Exemption 

On  and  after  March  1. 1999,  S5.5  of 
Standard  No.  105  requires  any  motor 
vehicle  with  a  GVWR  greater  than 
10,000  poimds,  except  for  a  vehicle  that 
has  a  speed  attainable  in  2  miles  of  30 
mph  or  less,  to  be  equipped  with  an 
antilock  brake  system  ("ABS"),  as 
specified  in  S5.5.1  of  the  standard.  JSC 
manufactures  street  sweepers.  One  of 
these,  the  Model  M4000,  is  a  "truck"  as 
defined  by  our  regulations.  The  M4000 
is  hydrostatically  driven,  and  has  two 
braking  systems:  Hydrostatic  braking 
and  hydraulically-braked  front  and  rear 
axles.  Both  axles  are  specifically 
manufactured  for  JSC  by  proprietary 
axle  manufactiirers  who  produce 


customized  versions  of  existing 
conventional  vehicle  axles,  in  order  to 
make  them  economically  viable.  As  far 
as  JCS  can  ascertain,  it  is  unique  in 
producing  a  hydrostatically-driven 
vehicle  that  can  achieve  highway  speeds 
of  up  to  60  mph.  A  supplier  had 
promised  axles  by  August  1998  that 
would  be  compatible  with  ABS  control 
systems  leading  JSC  to  expect  that  it 
could  conform  with  the  new 
requirements  of  Standard  No.  105 
effective  March  1, 1999.  However,  for 
the  reasons  discussed  below,  the 
supplier  is  unable  to  fulfill  its 
commitment  to  JCS  in  a  timely  manner. 

Why  Compliance  Would  Cause  JSC 
SulMtantial  Economic  Hardship 

JSC  produced  303  sweepers  in  1998. 
Its  net  losses  over  the  past  three  fiscal 
years  have  averaged  $1,690,815 
annually.  It  estimates  that  "the  loss  of 
sales  by  not  being  granted  an  exemption 
would  result  in  20%  less  turnover."  JSC 
stated  that  it  employs  170  persons  and 
contributes  more  than  $30,000,000  to 
the  American  economy,  and,  if  its 
application  is  denied,  this  would  have 
a  measurable  effect  on  its  employment 
force  and  the  company's  economic 
contributions. 

JCS  stated  that  it  believes  it  will  need 
18  to  24  months  to  complete  compliance 
work  after  receipt  of  prototype  axles,  in 
order  to  assure  the  reliability  and 
endurance  of  its  vehicles  when  the 
system  is  put  into  production. 

How  JSC  Has  Tried  To  Comply  With  the 
Standard  in  Good  Faith 

Diuing  1997,  JSC  concluded  a  long 
search  to  find  a  manufacturer  prepared 
to  design  and  manufacttire 
economically-viable  front  and  rear  axle 
and  brake  assemblies  compatible  with 
ABS  control  systems.  Its  supplier 
promised  to  provide  axles  by  August 
1998.  According  to  JSC,  "the  supplier 
subsequently  acquired  another  axle 
manufacturer  and  instigated  a 
rationalization  review  of  the  resulting 
combined  product  ranges."  As  a  result, 
the  supplier  has  decided  not  to  produce 
the  original  axle  design.  JCS  does  not 
expect  suitable  prototypes  to  be 
available  until  mid  to  late  1999.  The 
company  has  approached  other  axle 
manufacturers  but  has  not  yet  located  a 
better  alternative.  After  it  receives 
prototype  axles,  significant  testing  will 
be  required  to  integrate  the  ABS  with 
hydrostatic  braking  and  to  ensure  the 
reliability  and  durability  of  the  axles 
and  braking  system. 


Why  Exempting  JSC  Would  Be 
Consistent  With  the  Public  Interest  and 
Ohjectives  of  Motor  Vehicle  Safety 

JCS  said  that  it  is  a  leading  provider 
of  road  sweepers  to  municipdities, 
airports,  and  the  like,  which  benefits  the 
public  by  helping  to  reduce  health 
hazards  ("air  borne,  on  the  ground  and 
in  run-off  water").  The  company 
believes  that  the  fact  that  its  sweepers 
are  reliable,  diu-able,  and  cost  effective 
is  also  in  the  public  interest. 

The  sweepers  operate  at  average 
speeds  of  frt>m  2  to  8  mph  for 
approximately  80  to  90  percent  of  the 
time,  "well  below  the  limit  requiring 
ABS  brakes."  JSC  stated  that  its 
sweepers  "have  inherenUy  safe  braking 
(hydrostatic)  since  the  retardation  force 
applied  is  proportional  to  the  tractive 
effort  being  applied,  at  the  time." 

Our  Findings  and  Agreement  With 
Johnston's  Arguments 

Well  in  advance  of  the  effective  date 
of  the  new  requirements,  Johnston 
found  a  supplier  who  would  provide 
front  and  rear  axle  and  brake  assemblies 
compatible  with  ABS  control  systems. 
However,  the  supplier  has  decided  not 
to  produce  the  axle  design  agreed  upon, 
and  will  not  be  able  to  provide  an 
alternative  axle  imtil  mid-1999.  This 
last-minute  change  has  prevented 
Johnston  from  complying  with  Standard 
No.  105  on  March  1, 1999.  The  company 
has  registered  net  losses  in  each  of  its 
past  tkree  fiscal  years,  and  if  it  does  not 
receive  a  temporary  exemption,  these 
losses  can  be  expected  to  deepen. 

Denial  of  its  application  wovdd  "have 
a  measurable  effect  on  its  employment 
force"  which  nimibers  170  persons,  as 
well  as  reducing  the  number  of 
sweepers  available  for  the  sanitary 
needs  of  municipalities.  Although  the 
sweepers  are  capable  of  highway  speeds 
of  up  to  60  miles  per  hour,  they  are 
intended  for  use  on  city  streets  which 
are  zoned  for  much  lower  speeds.  The 
operating  speeds  average  2  to  8  miles 
per  hour  while  the  streets  are  being 
swept,  below  the  level  of  effectiveness 
of  ABS  systems. 

On  the  basis  of  the  foregoing,  we 
hereby  find  that  a  temporary  exemption 
would  be  in  the  public  interest  and 
consistent  with  the  objectives  of  traffic 
safety.  We  further  find  that  compliance 
at  this  time  wotild  cause  substantial 
economic  hardship  to  a  manufactiuer 
that  has  tried  in  good  faith  to  comply 
with  the  standard. 

The  Temporary  Exemption 

Accordingly,  Johnston  Sweeper 
Company  is  hereby  granted  NHTSA 
Temporary  Exemption  No.  99-4  from 
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S5.5  of  49  CFR  571.105  Standard  No. 
105,  Hydraulic  and  Electric  Brake 
Systems,  expiring  March  1,  2002,  for  its 
Model  M4000. 

Authority:  49  U.S.C.  30113;  delegation  of 
authority  at  49  CFR  1.50. 

Issued  on:  April  12, 1999. 
Ricardo  Martinez, 
Administrator. 
[FR  Doc.  99-9706  Filed  4-16-99;  8:45  am) 

BILUNQ  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Rnance  Docket  No.  33721] 

Norfolk  Southern  Railway  Company 
and  The  Cincinnati,  New  Orleans  & 
Texas  Pacific  Railway  Company- 
Trackage  Rights  ExemptkMv— 
Consolidated  Rail  CorporatkHi,  at 
Columbus,  OH 

Consolidated  Rail  Corporation  (CRC) 
has  agreed  to  grant  overhead  trackage 
rights  '  to  Norfolk  Southern  Railway 
Company,  on  behalf  of  itself  and  its 
wholly  owned  subsidiary  The 
Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company  (collectively  referred 
to  as  NS),  over  a  total  distance  of 
approximately  5.4  miles  of  CRC's  lines 
at  Columbus,  Franklin  Coxmty,  OH,  as 
follows:  (1)  between  approximately 
milepost  CP-134.3,  at  Clintonville 
Connection,  and  the  connection 
between  the  parties  at  approximately 
milepost  138.0,  at  CP  138  near  Scioto, 
a  distance  of  approximately  3.7  miles  on 
CRC's  Colmnbus  Line;  and  (2)  between 
approximately  milepost  138.0,  at  CP 
138,  and  approximately  milepost  139.7, 
in  the  vicinity  of  Auburn  Switch,  a 
distance  of  approximately  1.7  miles  on 
CRC's  Cincinnati  Line.  ^ 


■  These  trackage  rights  extend  a  trackage  rights 
arrangement  previously  exempted  by  the  Board  on 
a  line  between  Columbus  and  Cincinnati,  OH.  See 
Norfolk  and  Western  Railway  Company  and  The 
Cincinnati,  New  Orleans  and  Texas  Pacific  Railway 
Company— Trackage  Rights  Exemption — 
Consolidated  Rail  Corporation,  Finance  Docket  No. 
32843  (STB  served  Jan.  24, 1996).  The  trackage 
rights  will  permit  NS  to  utilize  its  newly 
constructed  and  more  efficient  Clintonville 
Connection. 

2  As  part  of  the  transaction  approved  by  the  Board 
in  CSX  Corporation  and  CSX  Transportation,  Inc., 
Norfolk  Southern  Corporation  and  Norfolk 
Southern  Railway  Company — Control  and  . 
Operating  Leases/Agreements,  STB  Finance  Docket 
No.  33388  (STB  served  July  23, 1998)  (Decision  No. 
89),  NS  was  authorized  to  obtain  trackage  rights 
over  the  portion  of  the  line  between  milepost  CP- 
134.3  and  milepost  CP-138.0  and  was  authorized  to 
operate  over  the  portion  of  the  line  between 
milepost  CP-138.0  and  milepost  CP-139.7.  Thus, 
once  NS  acts  on  those  authorizations,  which  the 
applicants  in  STB  Finance  Docket  No.  33388  have 
projected  to  be  on  approximately  June  1, 1999,  the 


The  transaction  is  scheduled  to  be 
consummated  on  or  after  April  14, 1999. 

The  trackage  rights  will  permit  NS  to 
move  overhead  traffic  more  safely, 
efficiently,  and  quickly  through  the 
Coliunbus  area. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  origind  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33721,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  James  R. 
Paschall,  Esq.,  Norfolk  Southern 
Railway  Company,  Three  Commercial 
Place,  Norfolk,  VA  23510-2191. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  April  13, 1999. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  99-9741  Filed  4-16-99;  8:45  am] 

BILLING  CODE  491S-00-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

agency:  United  States  Information 

Agency. 

subject:  Culturally  Significant  Objects 

Imported  For  Exhibition 

Determinations. 

action:  Notice. 

summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978), 


trackage  rights  included  in  this  notice  will  no 
longer  be  required,  but  NS  will  continue  to  provide 
service  over  these  lines  after  that  date  pursuant  to 
the  other  authorizations  in  Decision  No.  89. 


and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2,  1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit  "Cezanne  to  Van 
Gogh:  The  Collection  of  Doctor  Cachet" 
imported  from  abroad  for  temporary 
exhibition  without  profit  within  the 
United  States,  is  of  cultural  significance. 
These  objects  are  imported  pursuant  to 
a  loan  agreement  vnth  the  foreign 
lender.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Metropolitan 
Museum  of  Art,  New  York,  New  York, 
from  on  or  about  May  17, 1999,  to  on 
or  about  August  15,  1999,  is  in  the 
national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Neila  Sheaban,  Assistant  General 
Counsel,  202/619-5030,  and  the  address 
is  Room  700,  U.S.  Information  Agency, 
301  4th  Street.  SW..  Washington,  D.C. 
20547-0001. 

Dated:  April  12, 1999. 
Les  Jin, 

General  Counsel. 
[FR  Doc.  99-9689  Filed  4-16-99;  8:45  am) 

BNJJNO  CODE  S230-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Ob)ects  Imported 
for  Exhibition  Determinations: 
"Ringing  Thunder  Tomb  Treasures 
From  Ancient  China" 

agency:  United  States  Information 

Agency. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359,  march  29, 1978). 
and  Delegation  Order  No.  85-5  of  Jime 
27.  1985  (50  FR  27393,  July  2,  1985),  I 
hereby  determine  that  the  objects  to  be 
iacluded  in  the  exhibit,  "Ringing 
Thunder:  Tomb  Treasures  from  Ancient 
China,"  imported  irom  abroad  for  the 
temporary  exhibition  without  profit 
vdthin  the  United  States,  are  of  culttiral 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  a 
foreign  lender.  I  also  determine  that  the 
exhibition  or  display  of  the  list  objects 
at  the  San  Diego  Museiun  of  Art,  San 
Diego,  CA,  from  on  or  about  June  12, 
1999,  to  on  or  about  August  29,  1999, 
is  in  the  national  interest.  Public  Notice 
of  these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
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FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  list  of  exhibit  objects  and 
for  ftirther  information,  contact  Ms. 
Lone  Nierenberg,  Assistant  General 
Counsel,  Office  of  the  General  Counsel. 


202/619-6084.  The  address  is  Room 
700,  U.S.  Information  Agency,  301  4th 
Street,  SW,  Washington,  DC  20547- 
0001. 


Dated:  April  9, 1999. 
Les  Jin, 

General  Counsel. 

[FR  Doc.  99-9629  Filed  4-16-99;  8:45  am] 
BILUNG  CODE  8230-01-M 
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Monday.  April  19,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con^ctions  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

48  CFR  Part  715 
[AIOAR  Notice  98-1] 

Miscellaneous  Amendments  to 
Acquisition  Regulations 

Correction 

In  rule  dociunent  99-6609,  beginning 
on  page  16647,  in  the  issue  of  Tuesday, 
April  6, 1999,  make  the  following 
correction: 

PART  715  [CORRECTED] 

On  page  16648,  in  the  third  column, 
in  amendatory  instruction  5.,  in  the  10th 
line.  "715.370-"  should  read  "715.370- 
1". 

(FR  Doc.  C9-6609  Filed  4-16-99;  8:45  am) 
BH.UNG  CODE  1SOS-01-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  301 

[REG-1 05564-98] 

RIN  1545-AW86 

Modifications  and  Additions  to  the 
United  Partnership  Audit  Procedure 
Hearing  Cancellation 

Correction 

Proposed  rule  document  99-8372  was 
inadvertently  published  in  the  Rules 
section  of  the  issue  of  Tuesday,  April  6, 
1999,  on  page  16640.  It  should  have 
appeared  in  the  Proposed  Rules  section. 
(FR  Doc.  C9-8372  Filed  4-16-99;  8:45  am) 
BILLING  CODE  150S-01-0 
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Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  108 

Security  of  Checlced  Baggage  on  Rights 

Within  the  United  States;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Part  108 

[Docket  No.  FAA-1999-5536;  Notice  No.  99- 
05] 

RIN  2120-AG51 

Security  of  Checked  Baggage  on 
Righta  Within  the  United  States 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  is  proposing  that 
each  certificate  holder  required  under 
§  108.5  to  adopt  and  implement  an 
FAA-approved  security  program  screen 
checked  baggage  or  conduct  passenger- 
to-bag  matching  for  scheduled  passenger 
operations  within  the  United  States 
when  using  an  airplane  having  a 
passenger  seating  configuration  of  more 
than  60  seats.  The  security  of  checked 
baggage  on  domestic  flights  may  be 
accomplished  by  screening  the  checked 
baggage  of  every  passenger  with  FAA- 
certified  explosives  detection  system 
(EDS)  equipment,  by  100%  positive 
passenger  bag  matching  (PPBM),  or  by 
utilizing  the  FAA-approved  computer- 
assisted  passenger  screening  (CAPS) 
system  to  select  passengers  whose 
checked  baggage  must  be  subjected  to 
additional  security  mefisures.  The 
checked  baggage  of  CAPS  selectees 
would  be  screened  by  EDS  equipment, 
where  available,  or  bag  matching  would 
be  applied.  These  requirements  for 
checked  baggage  on  domestic  flights  are 
intended  to  prevent  or  deter  the 
introduction  of  explosives  or  incendiary 
devices  into  the  cargo  holds  of  airplanes 
on  flights  within  the  United  States.  This 
proposal  is  necessary  to  provide  a  high 
level  of  security  for  domestic  civil 
aviation. 

DATES:  Comments  must  be  received  on 
or  before  June  18, 1999. 
ACXmESSES:  Comments  on  this  proposed 
ndemaking  should  be  mailed  or 
delivered,  in  duplicate,  to:  U.S. 
Department  of  Transportation  Dockets, 
Docket  No.  FAA-1999-5336;  400 
Seventh  St.,  SW,  Rm.  Plaza  401, 
Washington,  DC  20590.  Comments  may 
also  be  sent  electronically  to  the 
following  internet  address:  9-NPRM- 
CMTSdfaa.gov.  Comments  may  be  filed 
and/or  examined  in  Room  Plaza  401 
between  10  a.m.  and  5  p.m.  weekdays, 
except  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lon  M.  Siro,  Aviation  Security 
Specialist,  Civil  Aviation  Security 


Office  of  Policy  and  Planning,  ACP-lOO, 

Federal  Aviation  Administration,  800 

Independence  Avenue,  SW., 

Washington,  DC  20591;  telephone  (202) 

267-3414. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments,  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
notice  are  also  invited.  Substantive 
comments  shoiUd  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  or  notice  number 
and  be  submitted  in  duplicate  to  the 
Rides  Docket  address  specified  above. 

All  comments  received,  as  well  as  a 
report  sununarizing  each  substantive 
public  contact  with  FAA  personnel  on 
this  rulemaking,  will  be  filed  in  the 
docket.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Late-filed 
conunents  will  be  considered  to  the 
extent  practicable.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made 
"Comments  to  Docket  No.  FAA-1999- 
5336."  The  postcard  will  be  dated, 
stamped,  and  mailed  to  the  conunenter. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339),  the 
Federal  Register's  electronic  bvdletin 
board  service  (telephone:  (202)  512- 
1661),  or  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
Bulletin  Board  service  (telephone:  (800) 
FAA-ARAC  or  (202)  267-5948). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  Federal 
Register's  webpage  at  http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html  for  access  to  recently 
published  rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Commimications  must 
identify  the  notice  number  or  docket 
number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM's 
should  request  from  the  above  office  a 
copy  of  Advisory  Circular  No.  11-2A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  that  describes  the 
application  procedure. 

Background 

Over  the  past  several  years,  the 
Federal  Aviation  Administration  (FAA) 
has  recognized  that  the  threat  against 
civil  aviation  has  changed  and  grown.  In 
particular,  recent  terrorist  activities 
within  the  United  States  have  forced  the 
FAA  and  other  federal  agencies  to 
reevaluate  their  assessment  of  the  threat 
against  civil  aviation.  For  example, 
investigations  into  the  February  1993 
attack  on  the  World  Trade  Center 
uncovered  a  foreign  tEororist  threat  in 
the  United  States  more  serious  than 
previously  known.  In  addition,  in  1995 
a  conspiracy  was  discovered  involving 
Ramzi  Ahmed  Yousef  and  co- 
conspirators who  intended  to  bomb 
twelve  American  airliners  over  the 
Pacific  Ocean.  This  conspiracy  showed 
that:  (1)  foreign  terrorists  conducting 
future  attacks  in  the  United  States  may 
choose  civil  aviation  as  a  target,  despite 
the  many  more  easily  accessible  targets 
equally  symbolic  of  America;  (2)  foreign 
terrorists  have  the  ability  to  operate  in 
the  United  States:  and  (3)  foreign 
terrorists  are  capable  of  building  and 
artfully  concealing  improvised 
explosive  devices  that  pose  a  serious 
challenge  to  aviation  security.  In 
addition  to  threats  posed  by  foreign 
terrorists,  criminals  operating  within  the 
United  States  also  pose  a  threat.  For 
example,  the  partial  detonation  of  a 
bomb  aboard  American  Airlines  flight 
444  while  en  route  from  Chicago  to 
Washington,  DC,  in  1979,  has  been 
attributed  to  Theodore  Kaczynski 
(known  as  "the  Unabomber"). 

The  serious  consequences  of  an  in- 
flight explosion  were  dramatically 
demonstrated  on  July  17, 1996,  when 
Trans  World  Airlines  (TWA)  flight  800 
crashed  off  the  coast  of  Long  Island, 
New  York.  While  the  Federal  Bureau  of 
Investigation  (FBI)  and  the  National 
Transportation  Safety  Board  (NTSB) 
determined  that  this  accident  was  not 
the  result  of  a  terrorist  act,  it  did  elevate 
concerns  regarding  the  safety  and 
security  of  civil  aviation.  This  concern 
led  to  the  formation  of  the  White  House 
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Commission  on  Aviation  Safety  and 
Security  (the  Commission). 

The  Commission  made  several 
recommendations  that  were  published 
on  February  12, 1997,  in  its  "Final 
Report  to  President  Clinton."  In 
reviewing  civil  aviation  security,  the 
Commission  stated  that  "the  threat  of 
terrorism  is  changing  *  *  *  it  is  no 
longer  just  an  overseas  threat  from 
foreign  terrorists.  People  and  places  in 
the  United  States  have  joined  the  list  of 
targets,  and  Americans  have  joined  the 
ranks  of  terrorists."  The  Commission 
indicated  that  aviation  security  would 
be  enhanced  by  the  use  of  sophisticated 
technology  for  determining  the  presence 
of  explosives  in  checked  baggage,  such 
as  use  of  explosives  detection  system 
(EDS)  equipment.  The  Commission 
recommended  that,  imtil  those 
machines  are  widely  available,  the  FAA 
should  implement  bag  matching, 
initially  based  on  passenger  profiling, 
by  December  31, 1997,  and  that  the  FAA 
should  develop  an  automated  system  for 
passenger  profiling.  (For  the  purposes  of 
the  discussion  of  tihe  CAPS  system  in 
this  NPRM,  the  terms  "passenger 
profiling"  and  "passenger  screening" 
are  used  interchangeably.)  Because  of 
the  FAA's  high  degree  of  confidence  in 
CAPS'  ability  to  evaluate  information 
from  passenger  name  records  and  other 
passenger  records  already  maintained 
by  air  carriers,  as  well  as  its  confidence 
in  CAPS'  ability  to  identify  the  large 
majority  of  passengers  who  are  not 
associated  with  a  threat  to  a  flight,  the 
FAA  concurs  with  the  Commission's 
recommendations.  In  addition,  due  to 
the  limited  availability  of  EDS 
equipment  and  the  significant 
operational  and  economic  impacts  that 
immediate  compliance  with  the 
Commission's  recommendations  would 
have  on  the  air  carriers,  the  FAA  has 
determined  that  a  phase-in  period  is 
necessary.  Security  requirements  for 
implementation  of  the  Commission's 
reconmiendations  are  discussed  below. 

White  House  Commission 
Recommendatioiis 

Explosives  Detection  System  (EDS) 
Equipment-The  FAA  defines  an  EDS 
machine  as  an  automated  device,  or 
combination  of  devices,  which  has  the 
ability  to  detect,  in  passengers'  checked 
baggage,  the  amounts,  types,  and 
configurations  of  explosive  materials 
likely  to  be  used  by  terrorists  to  cause 
catastrophic  damage  to  large  aircraft. 
The  term  "automated"  means  that  the 
system  is  able  to  detect  explosive 
materials  and  does  not  depend 
exclusively  on  human  skill,  vigilance,  or 
judgment.  Because  EDS  equipment  is 
capable  of  detecting  the  explosive 


materials  used  in  bombs  with  minimal 
human  intervention,  the  FAA  has 
determined  that  it  is  highly  efi^ective 
and  agrees  with  the  Commission's 
contention  that  use  of  EDS  equipment  is 
preferable  to  other  security  measures  for 
clearing  checked  baggage,  including 
PPBM.  The  FAA  and  the  Commission 
also  agree  that  full  deployment  of  EDS 
is  not  something  that  is  operationally 
feasible  in  the  near  future,  due  to  the 
limited  availability  of  certified  EDS 
equipment.  Accordingly,  the  FAA 
believes  use  of  EDS  equipment  should 
'  be  phased  in  to  eventually  replace 
PPBM  and  other  checked  baggage 
security  measures.  For  a  further 
discussion  of  this  alternative  and  others, 
see  discussion  under  "Alternatives 
Considered  by  the  FAA"  below. 

Bag  Matching,  Initially  Based  on 
Passenger  Profiling— The  Commission 
recommended  that,  until  sophisticated 
technology  for  determining  the  presence 
of  explosives  in  checked  baggage  is 
widely  available,  the  FAA  begin 
implementation  of  baggage  matching, 
initially  based  on  passenger  profiling 
(discussed  below),  for  domestic  flights. 
The  Commission  stated,  "this  approach 
is  the  most  effective  methodology 
available  now."  Positive  passenger 
baggage  matching  involves  matching  the 
passengers  who  have  boarded  the 
airplane  to  the  baggage  that  was  checked 
for  carriage  in  the  airplane's  baggage 
compartment  so  that  a  passenger's 
checked  baggage  is  flown  only  if  he  or 
she  is  aboard  that  airplane.  Although 
100%  PPBM  is  ciurrently  performed  on 
all  international  flights,  pursuant  to  the 
International  Civil  Aviation 
Organization  (ICAO)  requirements,  the 
FAA  has  not  required  PPBM  on 
domestic  flights  except  in  periodic 
emergency  situations.  While  civil  U.S. 
flag  aircraft  have  long  been  an  attractive 
target  of  terrorists  overseas,  bombings  of 
airliners  within  the  United  States  have 
been  extremely  rare,  even  though  the 
U.S.  civil  aviation  system  is  the  largest 
and  most  complex  in  the  world.  Over 
500  million  passengers  (40  percent  of  all 
passengers  in  the  world)  enplane  at  U.S. 
airports  and  check  approximately  750 
million  bags.  In  addition,  14  of  the 
world's  20  busiest  airports  are  in  the 
United  States. 

As  stated  above,  the  FAA  recognizes 
the  changing  threat  to  civil  domestic  - 
aviation  and  believes  that,  in  lieu  of 
screening  by  EDS  equipment,  checked 
baggage  must  be  properly  matched  to 
passengers  on  domestic  flights.  The 
FAA,  however,  also  recognizes  that, 
while  ICAO  standards  may  be 
appropriate  for  international  flights, 
there  are  significant  differences  between 
domestic  and  international  flights  due 


to  the  varying  levels  of  threat  to  them 
and  the  economic  impact  of  additional 
security  measures.  These  differences 
include:  (1)  the  much  greater  number  of 
domestic  flights;  (2)  the  use  of  an 
extensive  and  highly  concentrated  "hub 
and  spoke"  system,  in  which  flights 
converge  on  a  central  connection  point, 
and  scheduled  connection  times  may  be 
25  minutes  or  less;  (3)  the  significantly 
earlier  check-in  time  for  international 
flights,  which  allows  PPBM 
reconciliation  delays  to  be  kept  to  a 
minimiun;  and  (4)  the  higher  rate  of  last- 
minute  passenger  no-shows  and 
cancellations  on  domestic  flights,  which 
could  result  in  a  greater  number  of 
passenger  reconciliation  and  baggage- 
pull  delays. 

Automated  Passenger  Profiling — The 
Commission's  recommendation  that  bag 
matching  be  implemented  was  linked  to 
another  recommendation  that  it  be 
initially  based  on  profiling  of  passengers 
flying  out  of  airports  located  in  the 
United  States.  As  with  manual  profiling, 
the  purpose  of  automated  profiling  is  to 
exclude  frt)m  the  additional  security 
measures  the  great  majority  of 
passengers  who  are  very  unlikely  to 
present  any  threat  and,  conversely,  to 
identify  passengers  to  whom  hei^tened 
security  measures  should  be  applied. 
Unlike  manual  profiling,  however, 
automated  pro^ng  offers  numerous 
advantages,  including  elimination  of  the 
potential  perception  of  personal  biases, 
greater  sophistication,  speed,  accuracy, 
flexibility,  and  protection  against 
compromise  of  sensitive  security 
information.  The  Commission  discussed 
a  computer-assisted  passenger  screening 
(CAPS)  system  developed  by  the  FAA 
and  Northwest  Airlines  and 
recommended  that  the  FAA  implement 
an  automated  profiling  system  by 
December  31, 1997.  On  January  1, 1998, 
several  air  carriers  volimtarily 
implemented  CAPS,  and  most  other 
carriers  have  since  opted  to  implement 
it  as  well.  The  few  carriers  that  have  yet 
to  complete  the  phase-in  of  CAPS  are  in 
the  process  of  systemwide 
implementation. 

m  April  1997,  in  accordance  with 
provisions  of  an  FAA  grant,  the  FAA 
and  Northwest  Airlines  completed  final 
programming  changes  to  a  prototjrpe 
CAPS  system,  which,  as  noted  above. 
Northwest  Airlines  and  most  other 
carriers  have  since  implemented.  The 
CAPS  system  was  developed  as  a  more 
feasible  alternative  to  100%  checked 
baggage  matching  and  EDS  screening  of 
all  passenger  baggage  by  narrowing  the 
pool  of  passengers  on  whom  additional 
security  measures  should  be  focused, 
thus  effectively  utilizing  the  currently 
limited  supply  of  highly  technical 
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screening  equipment  (e.g.  EDS),  and 
minimizing  the  operational  impact  of 
applying  other  passenger  and  checked 
baggage  security  measures,  such  as 
PPBM. 

The  CAPS  system  is  based  on  the 
same  concept  as  the  manual  screening 
system,  which  is  designed  to  exclude 
from  additional  security  measures  the 
great  majority  of  passengers  who  are 
unlikely  to  present  any  threat.  There  are 
many  advantages  to  CAPS,  however. 
One  important  advantage  is  that  it  does 
not  rely  on  the  judgment  of  individual 
airline  employees  to  reduce  the 
population  of  persons  to  whom 
heightened  security  measures  should  be 
applied.  The  automated  system  "scores" 
passengers  according  to  a  set  of 
weighted  criteria  to  determine  which 
should  be  subjected  to  additional 
security  measures.  Automated  screening 
excludes^  from  heightened  security 
measiu^s  the  great  majority  of 
passengers  about  whom  enough  is 
known  to  determine  confidently  that 
they  present  no  threat. 

The  use  of  a  profile  for  the  screening 
of  passengers  dates  back  to  the  mid- 
1970's  when  the  FAA  began  using 
manual  passenger  screening  to  combat 
hijackings  and  to  prevent  explosives  or 
incendiary  devices  from  being  placed 
aboard  airplanes  on  international  flights 
departing  from  the  United  States. 
Manual  screening  has  also  been  used  on 
domestic  flights  during  periodic 
emergency  situations.  This  screening 
relies  on  an  employee  of  an  air  carrier 
to  determine  whether  a  passenger  meets 
the  profile  that  the  employee  has  been 
trained  to  use.  Because  manual 
screening  allows  for  more  extensive 
human  interaction  between  passengers 
and  air  carrier  employees,  it  carries  the 
potential  that,  even  though  the  factors 
used  in  conducting  manual  screening 
are  not  biased,  an  employee's  personal 
bias  can  be  evident,  regardless  of 
whether  a  given  passenger  is  a  selectee 
or  not.  While  manual  screening  has 
been  a  successful  tool  in  combating 
hijackings  and  preventing  the 
introduction  of  explosives  or  incendiary 
devices  onto  aircraft,  it  has  been 
criticized  by  persons  who  perceived  it 
as  discriminating  against  citizens  on  the 
basis  of  race,  color,  national  or  ethnic 
origin,  religion,  and  gender.  It  has  also 
been  criticized  for  causing 
embarrassment  to  selectees  when  fellow 
passengers  became  aware  of  his  or  her 
selectee  status.  Because  a  technological 
substitute  for  individual  employee 
judgment  has  not  been  available  until 
now,  the  FAA  has  continued  to  require, 
in  emergency  situations,  manual 
passenger  screening  for  determining  the 
need  to  implement  heightened  security 


measures  for  checked  baggage  in  order 
to  combat  the  placing  of  explosives 
aboard  aircraft. 

The  CAPS  system  would,  in  addition 
to  selecting  persons  pursuant  to  the 
profiling  standards,  randomly  select  a 
limited  number  of  passengers,  as 
specified  in  air  carriers'  FAA-approved 
security  programs,  for  heightened 
security  measures.  The  FAA  has 
determined,  and  the  Commission  has 
recommended,  that  random  selection, 
which  ensures  that  each  passenger  has 
a  chance  of  being  a  selectee,  has  a 
deterrent  value  that  would  increase 
airline  passenger  security.  It  means  that, 
even  if  an  individual  with  criminal 
intentions  believed  he  or  she  had 
figured  out  how  to  circumvent  the  CAPS 
system,  the  individual  still  would  have 
a  chance  of  being  designated  as  a 
selectee.  In  addition,  random  selection 
helps  to  ensure  passengers'  civil 
liberties  by  guaranteeing  that  no 
individual  or  group  of  individuals  is 
excluded  from  the  selection  process. 

The  CAPS  system  represents  a 
significant  improvement  over  the 
existing  manual  system.  It  uses  a  greater 
number  of  factors  and  permits 
combinations  of  sets  of  factors  to 
determine  passengers'  status  vrith 
greater  confidence.  In  contrast,  there  are 
inherent  limitations  on  the  niunber  and 
complexity  of  factors  that  an  air  carrier 
employee  can  apply.  In  addition,  air 
carrier  employees  performing  the 
manual  process  have  a  limited  amoimt 
of  time  available  to  assess  the  factors 
and  determine  whether  a  passenger  is  a 
selectee.  For  these  reasons,  the  number 
of  factors  in  a  manual  process  must  be 
small  and  the  rules  for  applying  them 
must  be  simple.  The  CAPS  system 
virtually  eliminates  the  possibility  of 
subjective  selection  and  inadvertent  or 
deliberate  discrimination  by  airline 
employees,  as  they  would  not  be  asked 
to  implement  any  selection  process 
themselves.  Finally,  the  CAPS  system 
provides  a  more  secure  system,  as  only 
a  few  key  airline  employees  (i.e.,  those 
who  program  the  computers  and 
implement  computer  program  changes) 
are  provided  with  selection  criteria  and 
their  relative  weights.  Other  air  carrier 
employees  need  only  be  aware  of  the 
output  generated  by  the  computer 
programs,  without  being  aware  of  the 
criteria.  Manual  screening,  though 
controlled,  may  be  more  easily 
compromised,  as  details  are  contained 
in  FAA  Security  Directives,  which  are 
available  to  many  airline  employees. 

The  CAPS  system  is  also  intended  to 
minimize  the  overt  identification  of 
passengers  selected  for  additional 
security  procedures.  The  CAPS  system 
operates  off  the  computer  reservation 


systems  utilized  by  the  major  U.S.  air 
carriers  as  well  as  some  smaller  carriers. 
The  CAPS  system  relies  solely  on 
information  that  passengers  presently 
provide  to  afr  carriers  for  reasons 
unrelated  to  security.  It  does  not  depend 
on  the  gathering  of  any  additional 
information  from  air  travelers,  nor  is  it 
connected  to  any  law  enforcement  or 
intelligence  database.  Pursuant  to  a 
recommendation  by  the  Department  of 
Justice,  as  part  of  the  proposed  rule,  the 
FAA  would  periodically  review  the 
CAPS  system  and  its  profiling  factors  to 
assure  that  they  continue  to  be 
reasonable  predictors  of  threat.  For 
operations  covered  under  this  proposed 
rule,  CAPS  would  replace  the  manual 
screening  system  as  a  baseline  sectirity 
measure. 

Funding  for  Implementation  of  White 
House  Commission  Recommendations — 
The  FAA  subsidized  a  substantial 
portion  of  the  air  carriers'  cost  for 
development  of  the  core  CAPS  system. 
In  addition  to  grants  of  approximately 
$3.1  million  to  Northwest  Airlines  for 
the  development  of  the  prototype  CAPS 
system,  consultation  to  the  FAA,  and 
technical  support  to  other  air  carriers, 
the  FAA  spent  an  additional  $7.4 
million  for  the  development  of  core 
CAPS  for  other  air  carriers.  In  total,  the 
$10.5  million  subsidy  has  benefited 
eight  lead  carriers  (provided  to  six 
separate  Computer  Reservation  Systems 
(CRS)),  all  carriers  associated  with  the 
lead  carriers  (e.g.,  feeder  carriers),  plus 
19  other  regional  and  national  carriers. 
In  total,  approximately  95%  of  domestic 
airline  passengers  are  served  by  the 
carriers  receiving  FAA  subsidies.  Also, 
by  the  end  of  fiscal  year  1998,  the  FAA 
will  have  spent  $129  million  for  the 
purchase,  installation,  initial  training, 
and  first-year  maintenance  of  advanced 
security  screening  equipment  designed 
to  detect  explosives  in  checked  baggage. 
This  equipment,  which  will  be 
deployed  at  airports  in  the  United 
States,  includes  EDS  machines  (54  new 
and  3  upgrades),  advanced  technology 
(AT)  equipment  (22  of  which  are 
assessed  by  the  FAA  as  effective),  and 
other  high-technology  equipment  such 
as  explosives  trace  detection 
technologies  used  to  assist  in  alarm 
resolution  for  EDS  and  AT  equipment. 
The  FAA  intends,  subject  to 
Congressional  approval,  to  purchase  an 
additional  20  EDS  machines  during 
fiscal  year  1998  for  $25.1  million,  and 
has  requested  additional  funding  of 
$100  million  in  fiscal  year  1999  to 
continue  purchases  of  advanced 
security  equipment  to  be  installed  at 
U.S.  airports.  The  FAA  intends  to 
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request  appropriations  at  similar  levels 
in  fiscal  years  2000  and  later. 

Alternatives  Considered  by  the  FAA 

In  developing  this  proposed  rule,  the 
FAA  considered  the  relative  merits  and 
disadvantages  of  the  following 
alternatives: 

(1)  Maintaining  the  cxurent  policy  for 
security  of  checked  baggage  on  domestic 
flights.  To  date,  the  FAA  has  required 
domestic  checked  baggage  screening 
and  PPBM  only  when  a  heightened 
threat  exists.  Domestic  baseline  seciirity 
measures  luider  normal  conditions, 
though  not  requiring  checked  baggage 
screening  and  PPBM,  have  thus  far  been 
adequate  to  coimter  the  domestic  threat. 
However,  as  evidenced  by  events  such 
as  the  World  Trade  Center  bombing,  the 
FAA  believes  that  the  threat  to  civil 
aviation  within  the  United  States  has 
increased  and  further  rulemaking  is 
vital.  Though  maintaining  current 
baseline  security  measures  would  be  the 
least  costly  coiuse  of  action,  the  FAA 
does  not  believe  this  option  is  prudent 
given  the  current  domestic  threat. 

(2)  Phasing  in  mandatory  use  of  EDS 
(without  requirement  for  CAPS).  The 
FAA  considered  requiring  carriers  to 
use  EDS  as  it  becomes  available  to  them 
for  screening  100%  of  checked  baggage, 
and  not  requiring  CAPS  for  those  that 
would  be  using  EDS.  EDS  offers  the 
highest  level  of  security  because  it  is  an 
automated  system.  To  be  certified,  the 
system  must  have  the  ability  to  detect  in 
passengers'  checked  baggage,  the 
amounts,  types,  and  configurations  of 
explosive  materials  likely  to  cause 
catastrophic  damage  to  an  aircraft.  The 
term  "automated"  means  that  the  ability 
of  an  EDS  to  detect  explosive  materials 
does  not  depend  on  human  skill, 
vigilance,  or  judgment.  Baggage  that 
clears  throu^  EDS  screening  does  not 
require  additional  security  measures  on 
subsequent  flight  segments.  In  keeping 
with  the  White  House  Commission's 
recommendations,  it  is  the  FAA's  goal 
to  phase  in  EDS  for  all  flights  that 
would  be  subject  to  this  proposed  rule, 
which  would  make  continued  use  of  the 
CAPS  system  imnecessary  in  the  futiue; 
however,  because  of  the  limited 
availability  of  EDS  equipment,  this  goal 
of  all  carriers  using  EDS  for  100%  of  its 
flights  cannot  be  implemented  in  the 
near  future.  Under  the  alternative 
scenario  of  requiring  carriers  that  have 
EDS  to  use  it  and  not  use  CAPS,  carriers 
that  do  not  have  EDS  would  not  be 
required  to  do  anything  beyond  what 
they  are  currently  required  to  do 
(manual  profiling  or  PPBM  during 
heightened  threats)  imtil  they  are 
provided  with  EDS  equipment.  While 
the  FAA  recognizes  that  this  woidd  be 


a  less  costly  approach  for  the  carriers 
waiting  to  acquire  EDS  equipment,  it 
could  provide  an  unfair  competitive 
advantage  to  those  carriers  that  have  not 
been  provided  EDS  because  of  the 
additional  costs  associated  with 
maintaining  and  staffing  the  equipment. 
Also,  there  would  be  little  improvement 
in  the  level  of  security  during  the  early 
phase-in  period  when  few  terminal 
gates  have  any  EDS  equipment. 
Moreover,  overall  aviation  security  may 
be  reduced  during  the  early  phase-in 
period  because  a  terrorist  could  more 
easily  figure  out  which  carriers  were 
using  EDS  and  which  were  not. 

(3)  Requiring  100%  PPBM  of  each 
carrier  while  phasing  in  mandatory  use 
of  EDS.  Although  100%  PPBM  is 
required  for  international  flights,  the 
FAA  has  determined  that  this  approach 
is  not  feasible  for  domestic  flights,  even 
though  it  may  be  an  effective  alternative 
while  EDS  is  being  phased  in,  because 
it  would  be  too  cosUy.  Domestic  flights 
differ  from  international  flights  itom  the 
United  States  in  the  following  respects: 
(1)  There  are  a  greater  number  of 
domestic  flights;  (2)  they  are 
coordinated  aroimd  a  hub  and  spoke 
system;  (3)  passengers  can  check  in  as 
late  as  10  minutes  prior  to  a  flight;  and 
(4)  there  is  a  significant  rate  of  last- 
minute  passenger  cancellations  and  no- 
shows.  The  FAA  believes  that  the 
passenger  would  ultimately  feel  the 
negative  impact  of  100%  PPBM  because 
the  availability  and  affordability  of  air 
transportation  would  be  affected.  The 
FAA's  studies  show  that  air  carriers 
would  lose  on  average  one  rotation  per 
aircraft  in  service  per  day.  The  loss  of 
flights  would  be  due  to  longer  time 
needed  to  load  the  baggage  for  each 
flight  and  ounulative  delays  when 
problems  loading  one  flight  impact  on 
connecting  flights.  These  operational 
burdens  on  air  carriers  would  result  in 
passengers  pa3ring  more  for  tickets  and 
getting  fewer  discoimt  offers.  While  the 
FAA  recognizes  that  this  approach 
would  also  provide  a  high  level  of 
secxuity,  it  does  not  believe  that  the 
significant  operational  and  economic 
costs  associated  writh  100%  PPBM  are 
justified.  The  FAA  also  does  not 
consider  performing  100%  PPBM  a  good 
allocation  of  air  carrier  resoiut;es,  as  the 
vast  majority  of  passengers  who  would 
be  subjected  to  it  would  not  pose  a 
threat.  In  addition,  since  it  is  the  FAA's 
goal  to  require  the  use  of  EDS 
equipment  for  all  flights  in  the  next  10 
years,  conducting  100%  PPBM,  which  is 
not  as  effective  as  screening  by  EDS, 
would  lUtimately  be  phased  out. 

(4)  Bag  matchmg  on  randomly 
selected  passengers  while  phasing  in 
EDS.  While  this  alternative  could  be 


more  effective  than  continuing  to  rely 
on  manual  profiling,  which  still  has 
value  as  a  security  measure  even  though 
its  effectiveness  has  eroded,  the  FAA 
does  not  believe  it  would  be  practical. 
Deciding  how  small  or  large  a 
percentage  to  require  would  be  difficult. 
Screening  too  small  a  percentage  of 
passengers  would  not  provide  an 
adequate  level  of  security,  and  screening 
too  large  a  percentage  would  result  in 
the  same  khids  of  inconveniences  and 
delays  described  above  under 
"Requiring  100%  PPBM  of  each  carrier 
while  phasing  in  mandatory  use  of 
EDS."  Even  though  the  proposed  rule 
would  require  that  air  carriers  use  an 
approved  CAPS  system  that  would  be 
programmed  to  select  some  passengers 
at  random,  both  as  a  deterrent  and  to 
ensure  the  nondiscriminatory 
application  of  CAPS,  the  use  of  an 
exclusively  random  selection  process, 
even  if  it  were  done  by  computer  and 
not  manually,  would  not  be  a 
satisfactory  security  measiu«.  The  FAA 
therefore  does  not  befieve  that  it  would 
be  a  good  allocation  of  an  air  carrier's 
resources  to  conduct  bag  matching  or 
EDS  screening  on  the  checked  baggage 
of  selectees  chosen  piu«ly  at  random,  as 
the  vast  majority  of  those  selectees 
would  not  have  posed  any  risk. 

(5)  Bag  matching  on  passengers 
selected  by  CAPS  vrith  use  of  EDS, 
where  available  (the  proposed  rule). 
Until  it  is  possible  for  air  carriers  to 
acqiiire  and  use  EDS  equipment  for 
screening  checked  baggage  on  all 
scheduled  operations  subject  to  this 
rule,  at  which  time  the  use  of  CAPS  and 
PPBM  would  be  replaced,  the  FAA 
believes  that  using  CAPS  to  identify 
those  passengers  who  possibly  are  a 
threat  to  the  security  of  a  fUght  and 
requiring  bag  matching  or  screening  by 
EDS,  when  available,  is  the  most 
practical  and  cost-efficient  alternative 
ciurently  available  to  increase  the  level 
of  security  on  domestic  flights.  Using 
CAPS  would  enable  air  carriers  to  use 
already-existing  data  from  reservations 
systems,  eliminate  the  civil  liberties 
concerns  associated  with  manual 
passenger  screening  methods,  and 
eliminate  from  consideration  the 
majority  of  passengers  who  do  not  pose 
a  threat  to  civil  aviation.  By  limiting  the 
pool  of  selectees  to  those  who  meet 
certain  risk  criteria,  as  opposed  to  those 
who  are  chosen  randomly  and  most 
likely  would  not  pose  a  threat,  and 
subjecting  only  the  checked  baggage 
belonging  to  those  selectees  to  bag 
matching,  the  air  carriers  would  realize 
greater  cost  benefits  than  using  the 
random  method  to  identify  selectees. 
While  identifying  selectees  randomly  or 


19224 


Federal  Register / Vol.  64,  No.  74 /Monday.  April  19,  1999 / Proposed  Rules 


by  using  CAPS  would  result  in 
approximately  the  same  cost  to  an  air 
carrier,  using  the  CAPS  criteria  would 
allow  the  carrier  to  concentrate  its 
resources  on  clearing  the  baggage  of 
passengers  about  whom  there  is 
insufBcient  information  to  confidently 
conclude  that  they  pose  no  threat.  For 
these  reasons,  the  FAA  has  chosen  this 
alternative  as  the  basis  for  today's 
proposed  rule. 

(6)  Performing  bag  matching  on  a 
limited  number  of  CAPS  selectees.  This 
would  be  a  modification  of  the  proposed 
rule  in  that  air  carriers  would  use  the 
CAPS  system  to  determine  a  pool  of 
selectees,  but  perform  bag  matching  on 
only  a  portion  of  them.  This  would 
reduce  the  cost  of  implementing  the 
regulations  by  keeping  the  pool  of 
selectees  as  small  as  possible.  However, 
this  approach  would  offer  a  lower  level 
of  security  and  would  essentially 
amoimt  to  reducing  the  value  of  the 
CAPS  criteria. 

For  more  detailed  cost  analyses  of 
these  alternatives,  see  the  "Regulatory 
Evaluation  Summary"  below. 

Discussion  of  the  Proposed  Rule 

This  proposal,  if  adopted,  would 
amend  part  108  (14  CFR  part  108)  to 
require  each  certificate  holder  required 
under  §  108.5  to  adopt  and  implement 
an  FAA-approved  security  program  to 
employ  one  of  the  following  options — 

(1)  use  an  FAA-approved  CAPS  system 
for  each  originating  passenger  checking 
baggage,  then  either  use  FAA-certified 
EDS  equipment,  where  available,  to 
screen  the  checked  baggage  of  the  CAPS 
selectee  or  conduct  bag  matching  to 
ensure  that  the  checked  baggage  of  the 
CAPS  selectee  is  not  transported  aboard 
an  airplane  unless  that  selectee  is 
aboard  the  same  airplane  and  flight;  or 

(2)  where  CAPS  is  not  used,  conduct 
100%  EDS  screening  on  checked 
baggage  or  100%  PPBM.  This 
requirement  would  only  be  imposed  on 
certificate.holders  that  engage  in 
operations  with  airplanes  having  a 
passenger  seating  configuration  of  more 
than  60  seats.  Certificate  holders  that  are 
engaged  in  operations  with  an  airplane 
having  a  passenger  seating  configuration 
of  60  or  fewer  seats  may  choose  to 
comply  with  this  requirement,  but  they 
must  adopt  and  implement  an  FAA- 
approved  security  program  to  do  so. 

Under  the  FAA-approved  CAPS 
system,  the  checked  baggage  of  the 
small  percentage  of  passengers  whom 
the  CAPS  system  has  identified  as 
selectees  would  be  subjected  to 
screening  by  EDS  or  bag  matching 
procedures  would  be  applied.  To  further 
enhance  the  deterrence  value  of  the 
system,  the  CAPS  system  would  be 


required  to  also  randomly  select  a  small 
percentage  of  other  passengers  (the 
percentages  to  be  specified  in  each  air 
carrier's  standard  security  program) 
whose  checked  baggage  would  be 
subjected  to  the  same  types  of 
additional  seciuity  measures  as  that  of 
the  other  CAPS  selectees.  These 
additional  security  measures  would 
include  EDS,  where  available,  or  bag 
matching.  The  Department  of  Justice  has 
reviewed  the  FAA's  proposed  CAPS 
system  and  found  there  to  be  no 
infringements  on  civil  liberties  (see 
discussion  of  "Civil  Liberties  Issues" 
below).  For  a  more  in-depth  analysis  of 
proposed  rule,  see  discussion  under 
"Section-by-Section  Analysis"  below. 

Civil  Liberties  Issues 

The  Commission,  while  endorsing 
CAPS,  recognized  that  care  must  be 
taken  in  implementing  automated 
passenger  profiling  to  ensure  that  there 
would  be  no  infringements  on  the  civil 
liberties  of  American  citizens. 
Accordingly,  the  Commission  convened 
a  panel  of  civil  liberties  experts  from 
outside  the  government  to  provide 
guidance.  Based  on  the  proposals  made 
by  this  panel,  the  Commission  made 
several  reconunendations,  including 
that  the  Department  of  Justice  (in 
consultation  with  other  experts)  review 
the  FAA's  proposed  CAPS  system  prior 
to  implementation  "to  ensure  that 
selection  is  not  impermissibly  based  on 
national  origin,  racial,  ethnic,  religious, 
or  gender  characteristics." 

On  October  1, 1997,  following  its 
review,  the  Department  of  Justice  issued 
the  "Report  by  the  Department  of  Justice 
to  the  Etepartment  of  Transportation  on 
the  Department's  Civil  Rights  Review 
Conducted  of  the  Federal  Aviation 
Administration's  Proposed  Automated 
Passenger  Screening  System."  In  its 
report,  the  Department  of  Justice  stated 
that  its  principal  finding  is  that  the 
FAA's  proposed  CAPS  system  will  not 
discriminate  on  the  basis  of  race,  color, 
national  or  ethnic  origin,  religion,  or 
gender.  The  Department  of  Justice  went 
on  to  state  the  following: 

•  CAPS  fully  complies  with  the  equal 
protection  guarantee  incorporated  in  the 
Fifth  Amendment  to  the  Constitution.  CAPS 
will  not  impermissibly  select  passengers  for 
heightened  security  measures  on  the  basis  of 
race,  color,  national  or  ethnic  origin,  religion, 
or  gender. 

•  CAPS  does  not  violate  the  Fourth 
Amendment  prohibition  on  unreasonable 
searches  and  seiziu-es.  CAPS  itself  involves 
no  "search"  or  "seizure;"  nor  does  bag 
matching,  pursuant  to  CAPS,  occasion  any 
"search"  or  "seizure."  A  search  of  a 
selectee's  luggage  pursuant  to  CAPS,  such  as 
by  an  EDS  screening,  is  a  permissible 
extension  of  the  constitutional  administrative 


search  procedures  that  operate  at  U.S. 
airports  today. 

•  CAPS  does  not  involve  any  invasion  of 
passengers'  personal  privacy.  CAPS  does  not 
create  any  new  database  on  passengers  and 
is  not  linked  to  any  database  other  than  the 
existing  airline  computer  reservation 
systems.  CAPS  selectee  results  will  not  be 
retained  on  a  personally  identifiable  basis 
and  the  information  used  to  calculate  each 
CAPS  result  will  not  be  retained  on  computer 
by  the  airline  reservation  systems. 

In  its  report,  the  Department  of  Justice 
recommended  that  the  Department  of 
Transportation,  with  the  Department  of 
Justice,  take  five  steps  to  further  assure 
that  airline  passenger  screening  is 
implemented  in  a  non-discriminatory 
and  appropriate  manner.  The  five 
recommendations  are  as  follows: 

1.  The  FAA  should  undertake  regular, 
periodic  reviews  of  CAPS  (and  any 
residual  manual  screening  system)  to 
ensure  that  the  screening  factors 
continue  to  be  reasonable  predictors  of 
risk  or  the  absence  of  risk; 

2.  The  Department  of  Justice,  with  the 
assistance  of  the  Office  of  the  Secretary 
of  Transportation  and  the  FAA,  should 
undertake  a  post-implementation  review 
of  CAPS  (and  any  residual  manual 
system),  approximately  one  year  after 
implementation  begins,  to  ensure  that 
selection  in  fact  is  not  impermissibly 
being  based  on  race,  color,  national  or 
ethnic  origin,  religion,  or  gender,  and 
should  undertake  additional  reviews 
thereafter  as  appropriate; 

3.  The  Office  of  the  Secretary  of 
Transportation  and  the  FAA  should 
expand  their  public  education  and 
outreach  efforts  to  inform  the  American 
public  about  the  purpose  of  airline 
passenger  screening,  as  well  as  the  right 
of  passengers  to  file  a  complaint  *  *  * 
if  they  believe  they  were  the  victim  of 
discriminatory  airline  security 
procedures; 

4.  The  FAA  should  require  that 
domestic  air  carriers  that  implement 
CAPS  (or  any  residual  manual  system) 
obtain  pre-approval  from  the  FAa 
before  implementing  any  passenger 
screening  system  in  addition  to  the 
screening  procedures  prescribed  by  the 
FAA,  and  the  FAA  should  consult  with 
the  Department  of  Justice  before 
approving  any  supplemental  screening 
procedure;  and 

5.  The  FAA  should  require  that  air 
carriers  implementing  CAPS  (or  any 
residual  manual  system)  establish 
procediires  to  ensure  appropriate 
interactions  between  air  carrier 
employees  responsible  for 
implementing  passenger  screening  and 
airline  passengers,  and  shouild  provide 
appropriate  training  to  these  employees. 

In  conclusion,  the  Department  of 
Justice  report  stated  that  the  FAA's 
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proposed  automated  airline  passenger 
screening  system,  as  designed,  would 
not  infringe  the  civil  rights  or  civil 
liberties  of  American  citizens.  In 
addition,  the  Department  of  Justice 
stated  that  the  FAA  has  taken  great  care 
in  designing  CAPS  so  as  to  respect 
Americans'  civil  rights  and  civil 
liberties. 

Finally,  the  Department  of  Justice 
stated  that  it  would  closely  monitor  the 
FAA's  passenger  screening  procedures 
to  ensiu-e  that  they  remain  non- 
discriminatory. 

Section-by-Section  Analysis 

Section  108.5  Security  Program: 
Adoption  and  Implementation 

This  proposal  would  amend  §  108.5 
by  requiring  all  holders  of  air  carrier 
operating  certificates,  or  holders  of 
operating  certificates  for  scheduled 
passenger  operations,  that  engage  in 
operations  with  an  airplane  having  a 
passenger  seating  configuration  of  more 
than  60  seats,  to  comply  with  the 
provisions  of  proposed  paragraph  (a)  of 
§  108.12  Security  of  checked  baggage  for 
operations  within  the  United  States.  The 
proposal  also  allows  other  operators, 
where  they  operate  under  an  FAA- 
approved  security  program,  to  comply 
with  the  provisions  of  §  108.12.  Section 
108.12,  as  more  fully  discussed  below, 
would  require  the  implementation  of 
security  measures  for  checked  baggage 
on  domestic  flights  by  screening  the 
checked  baggage  of  every  passenger 
with  an  FAA-certified  EDS  machine,  by 
conducting  100%  PPBM,  or  by  utilizing 
an  FAA-approved  CAPS  system  for 
screening  airline  passengers  and 
subjecting  the  selectees'  checked 
baggage  to  screening  by  EDS  equipment, 
where  available,  or  bag  matching. 

While  FAA-approved  air  carrier 
security  programs,  which  implement 
§  108.9,  require  checkpoint  security 
measures  for  the  screening  of  passengers 
and  their  carry-on  baggage  to  prevent  or 
deter  the  introduction  of  deadly  or 
dangerous  weapons  or  incendiary 
devices  carried  aboard  an  aircraft  by  a 
passenger,  the  security  programs 
prescribe  limited  measures  to  prevent 
the  introduction  of  improvised 
explosive  devices  in  checked  baggage  on 
flights  within  the  United  States,  except 
in  emergency  situations.  The  FAA 
recognizes  the  potential  danger 
associated  with  an  increase  in  terrorism 
in  the  United  States  and  the  limited 
baseline  domestic  checked  baggage 
security  requirements  to  prevent  or 
deter  the  introduction  of  explosives  in 
checked  baggage.  This  proposal 
addresses  security  measxires  for  checked 
baggage. 


Under  this  proposal,  the  FAA  would 
require  compliance  with  §  108.12  for  all 
air  carrier  operations  using  aircraft  with 
more  than  60  passenger  seats  because 
the  FAA  has  concluded  that  larger 
aircraft  are  at  a  significantly  hi^er  risk 
to  terrorist  attacks.  Since  air  carriers 
with  operations  using  aircraft  with 
passenger  seating  configurations  of  60  or 
fewer  seats  may  also  wish  to  comply 
with  the  provisions  of  §  108.12,  the  FAA 
has  provided  that  as  an  option  under 
this  proposal.  These  operators  would  be 
required  to  adopt  and  implement  a 
security  program  that  includes 
provisions  effecting  compliance  with 
§  108.12.  Compliance  with  an  FAA- 
approved  security  program  would  be 
required  because  the  FAA  believes  that 
any  carrier,  regardless  of  the  size  of 
operation,  that  accepts  the 
responsibility  for  conducting  the 
important  security  measures  for  checked 
baggage  on  operations  within  the  United 
States  should  also  be  accountable  for 
other  aspects  of  a  security  program 
related  to  the  acceptance  and  control  of 
checked  baggage.  For  example,  smaller 
operators  with  large  interline  partners, 
which  use  the  same  passenger 
reservation  services,  may  decide  to 
comply  with  §  108.12.  This  would 
include,  but  would  not  be  limited  to, 
ensiuing  that  no  imauthorized  person 
has  access  to  checked  baggage  once  it 
has  been  subjected  to  security  measures. 

Section  108.7  Security  Program:  Form, 
Content,  and  Availability 

This  proposal  would  amend 
§  108.7  id)  to  require  that  each  air 
carrier's  FAA-approved  security 
program  include  a  description  of  the 
procedures  used  to  perform  the  checked 
baggage  security  functions  specified  in 
§  108.12  for  scheduled  passenger 
operations.  This  amendment  is  needed 
to  ensure  that  each  air  carrier  that 
adopts  and  implements  an  FAA- 
approved  security  program  in 
accordance  with  §  108.5  would  include 
the  provisions  for  the  security  of 
checked  baggage  on  flights  within  the 
United  States. 

Section  108.12  Security  of  Checked 
Baggage  for  Operations  Within  the 
United  States 

The  FAA  is  proposing  to  amend  part 
108  by  introducing  a  new  section  to 
address  the  security  of  checked  baggage 
on  flights  within  the  United  States. 
Under  proposed  §  108.12  (a),  each  air 
carrier  required  to  adopt  and  implement 
a  seciuity  program  under  §  108.5,  would 
be  required  to  apply  the  checked 
baggage  security  requirements  of  this 
section  for  scheduled  passenger 
operations,  in  accordance  with  its 
security  program,  for  flights  within  the 


United  States.  For  each  flight  the  air 
carrier  would  be  required— (1)  to  apply 
a  CAPS  system  approved  by  the 
Administrator  for  each  originating 
passenger  checking  baggage;  (2)  to 
determine  that  the  passenger  associated 
with  each  originating  checked  bag  is 
aboard  the  flight;  or  (3)  that  each 
originating  bag  not  matched  to  a 
passenger  aboard  the  flight  has  been 
screened  by  an  FAA-certified  EDS 
machine.  To  receive  approval  from  the 
FAA,  an  air  carrier's  CAPS  system 
would  have  to  be  capable  of  selecting 
passengers  according  to  specific  criteria 
(which  had  been  assigned  relative 
weights  hy  the  FAA)  and  at  random,  as 
provided  in  the  air  carrier's  FAA- 
approved  security  program. 

When  compared  to  the  screening  of 
all  checked  baggage  on  flights  within 
the  United  States  by  FAA-certified  EDS 
equipment,  or  conducting  100%  PPBM, 
the  proposed  rule  would  result  in  a 
much  smaller  percentage  of  passengers 
being  subjected  to  additional  security 
measures;  however,  the  FAA  believes  at 
this  time  that  performing  100%  PPBM 
for  operations  within  the  United  States 
is  not  an  efficient  use  of  air  carrier 
resources  because  the  majority  of 
passengers  who  would  be  subjected  to  it 
would  not  pose  a  threat.  In  addition, 
implementation  of  100%  domestic 
PPBM  would  be  impractical  given  the 
operational  impact  it  would  have.  The 
FAA  recognizes  that  100%  screening  of 
all  checked  baggage  on  domestic  flights 
by  an  FAA-certified  EDS  machine  is  not 
feasible  in  the  near  term,  due  to  the 
limited  availability  of  EDS  equipment. 
The  FAA  views  100%  screening  or 
matching  of  checked  bags  on  domestic 
flights  as  a  reasonable  long-term  goal, 
but  has  determined  that  screening  or 
matching  based  on  CAPS  will  greatly 
strengthen  the  security  of  checked  bags 
on  domestic  flights  in  the  near  term. 
Further,  CAPS-based  measures  can  be 
implemented  without  the  time  air 
carriers  would  need  to  attempt  the 
100%  EDS  screening  or  bag  matching 
measures.  Accordingly,  this  proposed 
rule  would  permit  options  for  an  air 
carrier  to  either  subject  all  passengers  to 
the  FAA-approved  CAPS  system  (with 
EDS  screening  of  selectees'  checked 
baggage  or  matchii^  of  selectees  and 
their  checked  baggage),  employ  100% 
checked  baggage  screening  by  EDS,  or 
conduct  100%  PPBM  of  passengers  and 
their  checked  baggage  for  operations 
within  the  United  States.  The  FAA  has 
concluded,  as  did  the  Commission,  that 
this  proposal  would  provide  the  most 
effective  methodology  currentiy 
available  for  ensiuing  the  security  of 
checked  baggage  on  domestic  flights. 
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Proposed  §  108.12  (b)  would  require 
that  for  each  operation  subject  to 
proposed  §  108.12  (a),  the  air  carrier 
may  not  transport  the  checked  baggage 
of  a  non-originating  passenger,  on-line 
or  inter- line,  unless:  (1)  the  passenger  is 
transported  on  the  same  airplane  and 
flight;  (2)  the  passenger  associated  with 
the  checked  baggage  was  screened  by  an 
FAA-approved  CAPS  system  prior  to  an 
earlier  flight  or  leg  and  information  is 
available  to  the  air  carrier  that  the 
passenger  was  not  selected  for 
additional  security  measures;  (3) 
information  is  available  to  the  air  carrier 
that  the  baggage  was  screened  by  an 
FAA-certified  EDS  machine  prior  to  an 
earlier  flight  or  leg;  (4)  the  baggage  is 
screened  by  an  EDS  machine  prior  to 
the  current  flight;  or  (5)  the  passenger  is 
screened  by  an  FAA-approved  CAPS 
system  for  the  current  flight  and,  if 
selected,  subjected  to  additional 
security  measures  (checked  baggage 
screening  by  EDS  or  bag  matching).  The 
intended  purpose  of  this  proposed 
paragraph  is  to  ensure  that  checked 
baggage  on  domestic  flights  would  be 
adequately  screened  or  matched 
regardless  of  where  the  baggage 
originated.  For  example,  an  air  carrier 
may  receive  a  non-originating  inter-line 
transfer  passenger  whose  checked 
baggage  may  not  have  been  subjected  to 
any  screening  requirements.  This 
proposal  would  ensure  that  the  non- 
originating  inter-line  transfer 
passenger's  checked  baggage  would 
imdergo  checked  baggage  security 
requirements  before  being  placed  in  the 
cargo  compartment  of  the  airplane.  The 
FAA  has  determined  that  this  proposed 
requirement  is  necessary  to  prevent 
explosive  devices  concealed  in  checked 
baggage  transferred  from  earlier  flights 
from  being  introduced  into  the  holds  of 
airplanes. 

Proposed  §  108.12  (c)  would  require 
that  the  checked  baggage  of  a  passenger 
selected  by  the  CAPS  system  not  be 
transported  aboard  the  flight  unless  it 
had  been  screened  by  an  FAA-certified 
EDS  machine,  where  available,  or  had 
been  matched  to  the  selectee.  The  FAA 
is  proposing  under  this  paragraph  to 
require  the  use  of  available  EDS 
equipment  for  the  screening  of  selectee 
checked  baggage  because  EDS  is  highly 
effective  in  detecting  explosives.  To 
ensure  that  there  is  a  consistent  and 
realistic  interpretation  of  when  EDS  is 
"available,"  proposed  §  108.12  (d) 
provides  a  description  of  what 
constitutes  EDS  availability.  The  FAA 
recognizes  that,  because  of  the  various 
factors  that  play  a  role  in  baggage  make- 
up operations  (e.g.,  the  physical  lay-out 
of  an  airport's  facilities),  a  definition  of 


"available"  might  be  difficult  to  apply 
uniformly  in  this  context.  For  this 
reason,  the  FAA  seeks  specific 
comments  on  whether  the  proposed 
definition  of  the  term  is  a  reasonable 
one.  The  proposed  section  provides  that 
EDS  is  considered  to  be  available  to  an 
air  carrier  for  screening  checked  baggage 
when  the  equipment  is — 

(1)  Under  the  operational  control  of 
the  air  carrier.  The  carrier  that  has 
operational  control  of  EDS  equipment  is 
generally  the  air  carrier  to  which  the 
FAA  has  provided  the  equipment.  This 
carrier  is  usually  responsible  for  the 
testing,  maintenance,  and  staffing  of  the 
machine;  however,  it  may  be  possible 
for  one  carrier  to  share  or  accept 
operational  control  under  a  contractual 
agreement  with  another  air  carrier. 

(2)  Functioning  properly.  Carriers 
with  operational  control  of  EDS 
equipment  are  required  by  their  FAA- 
approved  security  programs  to  conduct 
daily  testing  to  ensure  that  the 
equipment  is  functioning  properly. 
Once  it  is  determined,  either  by  carrier 
testing  or  by  periodic  FAA  testing,  that 
the  EDS  equipment  is  not  performing  in 
accordance  with  minimum  EDS 
certification  standards,  it  caimot  be  used 
for  the  screening  of  checked  baggage 
imtil  it  is  repaired  or  replaced. 

(3)  Located  proximate  to  where  the 
baggage  is  tendered  by  the  passenger  or 
along  the  route  the  baggage  normally 
travels  during  the  process  of  being 
loaded  onto  Uie  aircraft.  This  is 
intended  to  avoid  a  situation  where  an 
air  carrier  would  be  required  to  use  EDS 
equipment  that  is  not  easily  and  readily 
accessible  to  it,  and  where  using  it 
would  result  in  significant  operational 
delays.  For  example,  for  its  current 
flight,  an  air  carrier  may  be  authorized 
to  use  EDS  equipment  which  has  been 
installed  at  a  location  at  the  airport  that 
is  not  at  or  near  the  point  of  checked 
baggage  acceptance,  or  in  the  baggage 
make-up  area. 

(4)  Staffed  by  appropriately  trained 
personnel.  Staffing  and  training 
requirements  for  EDS  screeners  are 
described  in  the  air  carrier's  FAA- 
approved  security  program. 

15)  Not  in  use  to  screen  other 
identified  baggage  such  that  a 
significant  delay  in  a  flight  might  result 
from  having  to  wait  to  use  the  EDS  to 
screen  the  bag.  This  description  is 
intended  to  avoid  a  situation  where  EDS 
equipment  meets  all  other  descriptions 
for  availability  and  is  performing  in 
accordance  with  minimum  throughput 
requirements,  but  baggage  cannot  be 
processed  quickly  enough  to  avoid  a 
significant  flight  delay.  This  might 
occur,  for  example,  when  several  flights 
serviced  by  the  same  EDS  are  leaving  at 


the  same  time,  resulting  in  a  severe 
backup  of  bags  waiting  to  be  processed 
through  the  same  EDS. 

hi  proposed  §  108.12(e),  the  FAA 
would  require  that  each  air  carrier 
establish  procedures  for  implementing 
the  screening  of  checked  baggage  imder 
proposed  §  108.12.  The  proposal  would 
also  require  the  air  carrier  to  ensure 
nondiscriminatory  application,  and  to 
reduce  to  the  extent  practicable  the 
overt  identification  of  passengers 
selected  for  additional  security 
procedures. 

In  proposed  §  108.12(f).  the  FAA 
would  require  that  each  person  used  by 
an  air  carrier  to  implement  its  CAPS 
system  whose  job  function  will  be  likely 
to  involve  interactions  with  passengers 
shall  be  trained  on  the  CAPS  system. 
The  proposed  training  would  include — 
(1)  an  overview  of  the  pxupose  of 
screening,  including  an  explanation  that 
selection  does  not  imply  that  a 
passenger  is  suspected  of  any  illegal 
activity;  (2)  a  general  description  of  the 
CAPS  system  and  how  it  is  designed  to 
select  passengers  on  a  non- 
discriminatory basis;  (3)  an  advisory 
that  the  CAPS  system  selects  some 
passengers  at  random;  (4)  an 
explanation  that  the  CAPS  system  is  not 
connected  to  any  law  enforcement  or 
intelligence  data  base;  and  (5) 
instruction  on  treating  passengers 
selected  by  the  CAPS  system  in  a 
respectful  and  non-stigmatizing  manner. 
These  proposed  paragraphs  are  based  on 
recommendations  from  the  Department 
of  Justice,  as  discussed  previously  in  the 
"Civil  Liberties  Issues"  section.  The 
FAA  has  determined  that  these 
proposed  measures  are  necessary  to 
implement  the  Justice  Department's 
reconmiendations  and  to  assure  that 
CAPS  is  implemented  in  a  non- 
discriminatory and  appropriate  manner. 

La  proposed  §  108.12(g),  the  FAA 
would  require  that  an  air  carrier  may 
not  modify  the  criteria  of  the  CAPS 
system,  or  their  weighting,  without  the 
written  approval  of  the  Administrator. 
This  proposed  paragraph  would  also 
provide  that  an  air  carrier  may  not  apply 
any  supplemental  system  of  passenger 
screening  to  select  passengers  for 
additional  security  measures  without 
the  approval  of  the  Administrator.  The 
FAA  has  determined  that  this  proposal 
is  necessary  to  ensure  that  no 
impermissible  factors  are  used  to  select 
passengers  for  additional  security 
measures.  This  proposal  also  ensiues 
that  there  is  standardization  among  air 
carriers  utilizing  an  FAA-approved 
CAPS  system  for  screening  checked 
baggage  (i.e.,  the  same  factors  are  used 
in  profiling  passengers). 


Federal  Register / Vol.  64,  No.  74 /Monday,  April  19,  1999 / Proposed  Rules 


19227 


In  proposed  §  108.12(h),  the  FAA 
would  require  that  each  air  carrier  make 
available  to  the  Administrator  the 
information  specified  in  its  security 
program  on  the  operation  of  its  CAPS 
system;  however,  the  FAA  anticipates 
that  this  information  would  not  be 
routinely  requested.  In  overseeing 
compliance  with  proposed  §  108.12,  the 
FAA  would  need  to  know  which 
individuals  were  actually  being  selected 
by  the  CAPS  system  in  order  to  ensure 
that  members  of  specific  ethnic  groups 
were  not  being  imfairly  targeted  and 
that  selectee  rates  did  not  vary,  for 
example,  between  carriers  or  regions. 
The  FAA  believes  that  this  requirement 
would  be  necessary  to  protect  the  civil 
rights  and  liberties  of  individuals 
selected  by  the  CAPS  system.  The 
proposal  would  further  require  that  an 
air  carrier  dispose  of  any  information 
linking  a  passenger's  name  or  other 
personal  identifying  data  to  whether 
that  passenger  was  selected  by  the  CAPS 
system  no  sooner  than  24  hours,  but  no 
later  than  72  hours,  after  a  flight's 
departure.  By  specifying  data  retention 
for  a  minimum  of  24  hours  after  a  flight 
departure,  the  FAA  intends  to  ensure 
that  it  can,  when  necessary,  obtain 
information  in  the  course  of 
investigating  accidents  or  security 
incidents,  overseeing  air  carrier  security 
programs  (i.e.,  that  the  CAPS  system  has 
been  properly  applied  and  implemented 
throughout  each  step  of  processing 
checked  baggage),  or  monitoring  the 
nondiscriminatory  application  of  the 
CAPS  system.  The  data  retention  limit 
of  72  hours  after  a  flight  departure  is 
intended  to  ensure  that  no  long-term 
database  of  personally  identifiable 
information  is  kept. 

While  the  FAA  has  set  forth  an  all- 
selectee  data  retention  limit  of  72  hours 
after  flight  departure  as  its  proposed 
rule  under  §  108.12(h),  the  Department 
of  Transportation's  Office  of  the 
Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings  has 
requested  that  the  FAA  seek  comments 
on  whether  information  relating  to 
random  selectees  should  be  retained  for 
a  more  extended  period  (eg.,  18  months) 
than  information  on  non-random  CAPS 
selectees.  The  Office  of  Aviation 
Enforcement  and  Proceedings  is  the 
office  that  investigates  airline  security- 
related  discrimination  complaints  filed 
with  the  Department  of  Transportation. 
That  office  has  advised  the  FAA  that, 
while  it  could  effectively  investigate  the 
application  of  the  non-random  CAPS 
selection  process,  it  is  concerned  that 
there  wovdd  be  no  basis  upon  which  to 
make  determinations  regarding  the 
appropriate  application  of  the  random 


CAPS  selection  process.  The  Office  of 
Aviation  Enforcement  and  Proceedings 
notes  that  typically  a  complaint  is 
received,  and  the  investigation  takes 
place,  three  to  nine  months  after  a 
passenger's  flight,  and  it  is  not 
reasonable  to  expect  that  the  air  carrier 
employee  involved  in  a  particular 
selection  (even  if  that  employee's 
identity  could  be  establisned)  woidd 
have  recollection  of  the  specific 
incident  being  investigated.  To 
determine  whether  or  not  an  air  carrier 
employee  or  the  CAPS  system  made  a 
particular  selection,  a  record  of  any 
random  selection  would  be  needed.  The 
Office  of  Aviation  Enforcement  and 
Proceedings  believes  that,  as  long  as  the 
only  CAPS  selection  data  retained  for  an 
extended  period  of  time  concerned  the 

Eurely  random  selections,  there  would 
e  no  infringement  on  passengers' 
privacy  rights,  while  their  civil  rights 
woidd  be  better  protected.  The  FAA 
therefore  requests  comments  (including 
implementation  and  maintenance  cost 
estimates)  on  the  recommendations  of 
Office  of  Aviation  Enforcement  and 
Proceedings. 

Finally,  in  proposed  §  108.12(i),  the 
FAA  would  require  that  an  air  carrier 
receive  approval  from  the  Associate 
Administrator  for  Civil  Aviation 
Security  before  it  may  apply  alternate 
procedures  from  its  security  program  for 
the  security  of  checked  baggage  in 
special  situations.  As  provided  under 
this  proposal,  these  special  situations 
would  include:  (1)  baggage  acceptance 
at  off-airport  locations;  (2)  the 
transportation  of  bags  separated  from  a 
passenger  for  reasons  outside  the 
control  of  the  passenger  (e.g.,  lost  bags); 
(3)  CAPS  system  failings;  (4) 
extraordinary  operational  circumstances 
(e.g.,  natural  disasters  or  extreme 
weather  conditions);  (5)  the  use  of 
technologies  or  equipment  other  than 
EDS  to  screen  checked  baggage;  and  (6) 
any  other  situation  si>ecified  by  the 
Associate  Administrator  for  Civil 
Aviation  Security  in  the  air  carrier's 
security  program.  The  FAA  has 
determined  that  this  proposed 
paragraph  is  needed  to  provide  relief  to 
an  air  carrier  for  special  circumstances 
and  during  those  extraordinary  and 
emergency  situations  where  the 
passenger  and  air  carrier  do  not  have 
control  over  the  circumstances. 

Paperwork  Reduction  Act 

This  NPRM.  Security  of  Checked 
Baggage  on  Flights  Within  the  United 
States,  contains  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  the  FAA  has  submitted 
a  copy  of  these  proposed  sections  to  the 


Office  of  Management  and  Budget 
(OMB)  for  its  review. 

The  FAA  expects  that  this  proposed 
rule  would  affect  32  air  carriers,  and 
that  the  proposed  rules  under  §  108.12 
would  impose  additional  reporting  and 
recordkeeping  requirements  on  those 
operators.  This  reporting  and 
recordkeeping  woidd  be  needed,  when 
requested  by  the  Administrator,  as  part 
of  monitoring  for  the  nondiscriminatory 
implementation  of  CAPS,  accident  and 
security  incident  investigations, 
oversight  of  air  carrier  SSP  compliance, 
or  evaluating  personnel  training  records. 
Accordingly,  it  is  estimated  that  all  32 
affected  air  carriers  would  spend  a  total 
of  64  hoiu«,  in  the  first  year,  to  provide 
compliance  information,  and  4,981 
hours  in  all  years  to  generate  training 
information.  Hence,  there  would  be  a 
total  burden  of  5,045  hours  in  the  first 
year  and  4,981  hours  in  all  subsequent 
years.  Over  a  ten-year  period  (2000- 
2009),  the  average  estimated  aimual  cost 
would  be  $827,678  per  affected  air 
carrier  (a  total  of  $26,485,695  for  all  32 
affected  carriers).  These  cost  figiires  are 
based  on  estimates  provided  in  the 
FAA's  "Regulatory  Impact  Analysis." 

The  FAA  does  not  expect  that  there 
woiUd  be  any  additional  record  keeping 
burden  on  part  108  aircraft  operators 
which  either  conduct  100%  PPBM  or 
use  FAA-certified  EDS  equipment  to 
screen  checked  baggage. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  do  so  by  Jime  18, 1999. 
Comments  should  be  directed  to  the 
Department  of  Transportation's  rules 
docket  (see  ADDRESSES  above).  These 
comments  should  reflect  whether  the 
proposed  collection  is  necessary; 
whether  the  agency's  estimate  of  the 
burden  is  accxirate;  how  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected  can  be  enhanced;  and,  how 
the  burden  of  the  collection  can  be 
minimized. 

International  Compatibility 

The  FAA  has  determined  that  a 
review  of  the  Convention  on 
International  Civil  Aviation  Standards 
and  Recommended  Practices  is  not 
warranted  because  the  proposed  rule 
would  apply  to  domestic  operations 
only. 

Economic  Evaluation  Summary 

This  proposed  rule  is  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  is  subject  to  review  by 
tliO  Office  of  Management  and  Budget. 
This  proposed  rule  is  considered 
significant  under  the  regulatory  policies 
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and  procedures  of  the  Department  of 
Transportation  (44  FR  11034;  February 
26,  1979). 

Proposed  and  final  rule  changes  to 
Federal  regulations  must  imdergo 
several  economic  analyses.  First, 
Executive  Order  12866  directs  that  each 
Federal  agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980,  as  amended  May  1996,  requires 
agencies  to  analyze  the  economic  effect 
of  regulatory  changes  on  small  entities. 
Third,  the  Office  of  Management  and 
Budget  directs  agencies  to  assess  the 
effect  of  regulatory  changes  on 
international  trade.  In  conducting  these 
analyses,  the  FAA  has  determined  that 
the  proposed  rule  would  generate 
benefits  that  justify  its  costs  and  is  "a 
significant  regulatory  action"  as  defined 
in  the  Executive  Order  and  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures.  The 
proposed  rule  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  and  will  not  constitute  a  barrier 
to  international  trade.  In  addition,  this 
proposed  rule  does  contain  Federal 
intergovernmental  or  private  sector 
mandates.  Therefore,  the  requirements 
of  Title  U  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  apply.  These 
analyses,  available  in  the  docket,  are 
summarized  below. 

A.  Costs 

Although  the  proposed  rule  requires 
the  use  of  EDS,  where  available,  for 
screening  the  checked  baggage  of  CAPS 
selectees,  the  FAA  was  unable  to 
develop  a  cost  of  compliance  due  to  the 
lack  of  information  on  how  many  EDS 
machines  each  air  carrier  would  need  at 
each  airport.  Since  interpretation  of 
"where  available"  may  differ  among  air 
carrier  operators,  it  becomes  very 
difficult  to  estimate  the  potential  cost  of 
using  EDS.  As  a  result  of  this  situation, 
the  FAA  estimated  the  cost  of  this 
proposed  rule  on  the  premise  that  all  air 
carriers  adopting  CAPS  would  use 
baggage  matching  as  the  security 
measure.  Baggage  matching  represents  a 
worst  case  scenario  in  terms  of  costs. 

This  analysis  has  estimated  the  costs 
of  the  proposed  rule  by  examining  the 
incremental  changes  from  the  existing 
air  carrier  security  regulations  rather 
than  from  procedvues  required  by 
emergency,  temporary  regulations.  On 
occasion  the  FAa  establishes  security 
measures  on  an  emergency  basis, 
typically  through  limited  duration 
Seciuity  Directives,  to  respond  to 
specific  or  assessed  threats.  For  the  past 
several  years,  air  carriers  have  been 


applying  a  manual  passenger  screening 
system,  in  most  cases  conducting  bag 
matching  on  the  checked  baggage  of 
passengers  who  were  selected.  At  the 
time  it  was  instituted,  immediate 
implementation  was  deemed  necessary 
to  counter  the  then-prevailing  secujrity 
threat.  These  contingency  measures  are 
not  permanent  rules;  accordingly,  the 
FAA's  analysis  reflects  the  costs  of 
instituting  security  measures  beyond 
those  required  by  permanent  rules. 

Costs  for  the  bag  matching 
implementation,  operating,  and  delay 
portions  of  the  proposed  rule  were 
based  on  estimates  by  SABRE  Decision 
Technologies  Group,  South  Lake,  Texas 
(SABRE).  SABRE  based  their  costs  on 
interpolation  of  data  from  a  live  study 
of  the  operational  feasibility  and  cost 
impact  of  requiring  100%  PPBM  for  part 
108  aircraft  operators.  The  proposed 
rule  anticipates  that  only  5%  of  checked 
baggage  would  be  subject  to  bag 
matching.  In  addition  to  SABI^,  the 
National  Center  of  Excellence  in 
Aviation  Operations  Research  (COE) 
assisted  in  the  assessment  of  costs  for 
this  proposed  rule.  The  FAA  used  cost 
data  developed  by  SABRE  as  the 
potential  maximima  as  the  costs  of  the 
proposed  rule.  Cost  estimates  used  in 
this  analysis  were  based  on  SABRE's 
analysis  of  the  aforementioned  bag 
matching  study.  The  data  from  the  bag 
matching  study  included  a  ymde 
diversion  of  cost  experience  by 
individual  air  carriers  using  procedures 
to  accommodate  all  check^  baggage. 
Substantially  different  and  less 
expensive  procedures  with  fewer  delays 
and  system-wide  impacts  may  be 
applicable  where  bag  matching  is  done 
for  a  pre-selected  group  of  travelers. 
Descriptions  of  the  potentially  less 
costly  implementation  of  the  proposed 
rule  are  discussed  in  the  FAA's 
forthcoming  "Report  to  Congress: 
Domestic  Bag  Match  Pilot  Program." 

1.  Baggage  Matching  Costs 

The  proposed  rule  would  impose  an 
estimated  cost  of  $2.8  billion  ($2.0 
billion,  discoimted)  over  the  next  10 
years  in  1998  dollars,  for  baggage 
matching.  This  cost  estimate  is 
composed  of  two  primary  cost 
components:  (l)  Baggage  Matching 
Startup  and  Operating  Costs  and  (2) 
Baggage  Matching  Delay  Costs.  The 
manner  by  which  costs  for  each  of  these 
two  components  were  derived  will  be 
discussed  in  the  following  sections. 

a.  Baggage  Matching  Startup  Costs. 
Based  on  cost  information  received  from 
the  SABRE  Technologies  Group 
(henceforth,  referred  to  as  "SABRE"), 
baggage  matching  startup  costs  for  all 
impacted  air  carriers  would  amount  to 


an  estimated  $217  million  ($203 
million,  discounted)  over  the  next  10 
years.  Startup  costs  consist  of  several 
components.  First,  there  is  initial 
training  for  gate  agents,  ramp  personnel, 
and  skycap  personnel.  Air  carriers 
would  be  expected  to  train  their  airport 
personnel  in  order  to  ensure  compliance 
with  the  proposed  rule.  This  training 
would  familiarize  airport  terminal 
personnel  with  the  new  requirements  of 
baggage  matching  procediu^s  for  5% 
passenger  screening.  At  some  airports, 
skycap  personnel  currently  load 
passenger  baggage  on  a  conveyer  belt  in 
the  curbside  area.  Under  the  proposed 
rule,  air  carriers  would  have  to  either 
train  skycap  personnel  or  use  trained 
ticket  agents  to  handle  the  checked 
baggage  of  those  passengers  selected  by 
CAPS,  in  order  to  prevent  this  and  other 
potential  problems.  Second,  additional 
hardware  would  be  needed.  Hardware 
would  primarily  consist  of  additional    . 
boarding  pass  readers,  communications 
equipment,  barcode  scanners,  and 
magnetic  strip  readers.  Third, 
equipment  such  as  radios  and  carts 
would  be  needed.  Fourth,  some  airport 
facilities  would  be  changed.  The  ticket 
counter,  curbside,  and  gate  areas  may  be 
expanded  as  a  means  of  accommodating 
the  implementation  of  baggage  matching 
requirements.  Additional  sta^ng  would 
be  needed,  as  would  additional  gate 
agents  and  ramp  personnel  to  minimize 
the  number  of  lost  or  mishandled 
baggage. 

SABRE  obtained  aggregated  startup 
costs  of  $141  million  (in  1997  dollars; 
this  estimate  was  subsequenUy  updated 
to  1998  dollars  using  the  GDP  Imphcit 
Price  Deflator)  from  seven  major  air 
carriers.  To  estimate  startup  costs  for  the 
two  major  air  carriers  that  did  not  report 
cost  data,  SABRE  projected  cost  based 
on  annual  departures.  SABRE  befieved 
this  procedure  would  take  into  account 
the  size  of  the  air  carriers'  operations  on 
startup  cost.  A  simple  avwage  of  the 
seven  air  carriers'  costs  would  have 
significantly  overstated  or  understated 
the  startup  costs  for  the  two  air  carriers 
that  did  not  report  cost  data.  The  startup 
cost  rate  for  "majors"  was  $36.24  per 
departure.  This  estimate  and  aU  other 
cost  estimates  were  updated  to  1998 
dollars.  Moreover,  this  estimate  was 
derived  by  dividing  the  startup  costs  of 
$141  million  by  the  number  of  1997 
domestic  departures  for  those  seven 
major  air  carriers  that  participated  in 
SABRE'S  survey. 

For  national  and  regional  jet  air 
carriers,  the  same  startup  rate  of  $36.24 
per  departure  was  used  to  estimate  their 
startup  costs.  National  and  regional 
operators  operate  on  a  much  smaller 
scale  than  the  majors  do.  While  the 
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assumed  startup  rate  for  national  and 
regional  jet  operators  may  be  higher 
than  what  they  may  actually  incur,  it  is 
believed  to  provide  a  reasonable  first 
approximation  of  startup  costs  for  this 
group  of  operators. 

For  national  and  regional  turboprop 
air  carriers,  a  startup  cost  estimate  of 
$2.82  per  departure  is  used,  as 
estimated  by  SABRE,  based  on  an  earlier 
report  (March  1996)  for  100  %  PPBM  for 
national  and  regional  turboprop  air 
carriers.  This  estimate  of  $2.82  was 
extrapolated  by  SABRE  in  a  manner 
similar  to  that  of  the  aforementioned 
startup  cost  estimate  of  $36.24,  to  reflect 
an  estimate  of  baggage  matching  with  a 
5%  selectee  rate.  Turboprop  airplane 
operators  conduct  significantly  smaller 
scale  operations  than  the  jet  air  carriers. 
In  addition,  turboprop  airplane 
operators  have  fewer  employees,  lower 
wage  rates,  smaller  airplanes,  etc. 

b.  Baggage  Matching  Operating  Costs 
(Excluding  Delays).  Baggage  matching 
operating  costs  would  impose  an 
estimated  $2.0  billion  ($1.4  billion, 
discounted)  over  the  next  10  years.  This 
estimate  is  comprised  of  equipment  and 
hardware  costs  ($360  million),  staffing 
costs  ($1.6  billion)  and  training  costs  ($9 
million).  It  is  based  on  cost  information 
received  from  SABRE.  Annual  costs 
were  derived  by  multiplying  the  cost  for 
each  component  times  the  number  of 
projected  domestic  departixres  for  part 
108  air  carriers  over  the  next  10  years 
and  summing  to  an  annual  total. 

The  cost  per  departing  for  the  major 
air  carriers  has  been  estimated  to  be 
$30.30.  The  national  and  regional  jet  air 
carriers  would  incur  an  estimated  cost 
of  $21.19  per  departure.  The  turboprop 
air  carriers  within  the  "nationals  and 
regionals"  category  would  incur  an 
estimated  operating  cost  of  $5.88  per 
departure  for  baggage  matching.  All  per- 
departure  rates  are  based  on  cost 
information  received  from  SABRE. 
These  estimates  represent  costs  for 
recurring  maintenance,  staffing,  and 
staff  training  for  baggage  matching 
requirements  of  the  proposed  rule  for 
CAPS. 

c.  Baggage  Matching  Delay  Costs. 
Baggage  matching  delay  costs  would 
impose  an  estimated  $467  million  ($323 
million,  discoimted)  over  the  next  10 
years  (this  cost  is  equal  to  0.1%  of  the 
delay  costs  inciuxed  by  the  entire  air 
carrier  system  on  an  annual  basis). 
These  costs  consist  of  local  air  carrier 
delays  ($298  million),  downstream 
delays  ($135  million),  passenger  missed 
connections  ($19  million),  and  extended 
operating  days  ($16  million).  These 
costs,  which  are  based  on  information 
received  from  SABRE,  were  derived  by 
multipljang  the  cost  per  departure  for 


each  delay  component  times  the  nimiber 
of  projected  annual  domestic  departures 
over  the  next  10  years  and  summed.  The 
total  delay  cost  per  departure  for  the 
major,  national  and  regional  jet  air 
carriers  would  be  an  estimated  $6.85. 
For  the  national  and  regional  tiuboprop 
air  carriers,  it  would  be  an  estimated 
cost  of  $1.18  per  departure. 

The  baggage  matcning  delay  cost 
estimates  are  from  the  SABRE  Decision 
Technologies  Group's  Dependability 
Predictor  Model  (DPM).  The  DPM  is  a 
proprietary  simulation  model  that  was 
developed  for  use  by  a  major  airline. 
The  DPM  analyzes  schedule 
performance  for  a  typical  day  by 
focusing  on  delays  that  could  affect  the 
scheduled  operations.  The  model  uses 
historical  data  distributions  for  gate 
delays  (ramp  service,  passenger  service, 
mechanical  delays,  air  traffic  control 
(ATC)  gate  holds,  etc.)  and  block  time 
delays  to  simulate  the  movement  of 
each  flight  within  the  schedule. 

While  cost  information  has  been 
received  &t>m  SABRE,  which  was 
extrapolated  from  a  sample  of  air 
carriers,  the  FAA  believes  there  is  still 
luicertainty  associated  with  the 
estimates  for  startup,  operations,  and 
delay  costs  for  major,  national  and 
regional  air  carriers.  As  the  result  of  this 
uncertainty,  the  FAA  solicits  comments 
from  the  aviation  industry  on  startup, 
operating,  and  delay  costs  for 
compliance  with  the  baggage  matching 
procedures  portion  of  tbds  prc^osed 
rule. 

2.  CAPS  Program  Costs 

Part  108  air  carriers  expected  to 
install  CAPS  on  their  computer 
reservation  systems  (CRS's)  as  the  result 
of  this  proposed  rule,  would  incur  an 
estimated  compliance  cost  of  $70 
million  ($51  million,  discounted)  over 
the  next  10  years,  in  1998  dollars,  $8 
million  from  the  federal  government. 
This  cost  estimate  can  be  further 
subdivided  between  those  costs  that  air 
carriers  would  incur  in  their  first  year 
(2000),  at  approximately  $18  million 
($16  million,  discounted).  The  cost  of 
compliance  for  subsequent  years  (2001- 
2009)  would  amount  to  an  estimated 
$52  million  ($35  million,  discounted). 

The  individual  cost  components  for 
the  first  year  include  software  design 
and  construction,  system  testing,  system 
implementation,  additional  capacity  for 
Department  of  Justice  inquiries  into  how 
the  air  carriers  are  complying  with 
Department  of  Justice  recommendations, 
and  check-in  personnel  training  costs. 
Subsequent  year  cost  components 
include  hardware  and  software 
maintenance,  additional  capacity  for 
responding  to  Department  of  Justice 


inquiries,  and  recxurent  check-in 
personnel  training.  The  FAA  has 
estimated  these  component  costs  for 
each  impacted  air  carrier  for  1997.  In 
the  discussion  below,  these  components 
are  expressed  in  terms  of  per-departure 
costs  to  be  consistent  for  all  the  other 
costs  discussed  in  this  analysis  are 
expressed  in  terms  of  per-departure 
costs.  The  agency  has  also  determined 
that  the  best  way  to  project  futiue  costs 
would  be  to  calculate  the  per-departiire 
costs.  These  per-departure  costs  are  then 
multiplied  by  total  departures  to 
calculate  costs  for  the  years  covered  by 
this  analysis. 

The  entire  CAPS  program  is  made  up 
of  three  components.  These  three 
components  include  the  computer 
program,  the  individualized  screens  that 
would  be  imique  to  each  air  carrier,  and 
the  data  gatherer.  All  air  carriers  could 
obtain  the  necessary  licenses  from  the 
FAA  to  use  the  computer  program  free 
of  charge;  however,  all  air  carriers 
would  incur  costs  modifying  both  the 
interface  between  CAPS  and  the  rest  of 
.  the  system  and  the  individualized 
screens  for  their  specific  needs. 

To  establish  CAPS  on  their  CRS's,  air 
carriers  have  three  viable  options.  These 
options  include  joining  other  air 
carriers'  CRS's,  building  their  own 
CAPS  systems,  and  using  part  of  the 
existing  CAPS  and  revising  other 
portions.  The  first  option  woiJd  be  the 
least  costly,  while  the  middle  option 
would  be  the  most  costly.  Air  carriers 
that  would  adopt  this  costly  option 
would  be  those  whose  computers  woidd 
not  accept  the  original  source  code 
developed  for  CAPS  or  would  want 
more  privacy  due  to  proprietary  data. 

The  U.S.  Congress  nas  appropriated 
$8.0  million  to  the  FAA  to  pay  for  the 
necessary  software,  hardware,  and  other 
costs  needed  to  get  the  CAPS  program 
up  and  numing  (this  does  not  include 
the  $2.5  million  that  the  FAA  had 
awarded  to  Northwest  Airlines  to 
develop  CAPS).  The  FAA  has 
established  an  Integrated  Product  Team 
(IPT)  to  work  with  the  air  carriers  to 
determine  their  individual  needs.  The 
cost  estimates  gathered  by  the  IPT  were 
used  by  the  FAA  in  this  analysis  to  help 
determine  first-year  implementation 
costs  for  the  following  components: 
software  design,  system  testing,  and 
system  implementation.  For  this 
analysis,  the  FAA  divided  the  total  costs 
among  these  components  for  all  air 
carriers  by  the  total  number  of 
departiues  to  obtain  the  per-departure 
costs  at  $1.81,  $0.13,  and  $0.10, 
respectively.  Due  to  the  need  to  keep 
records  for  Department  of  Justice 
inquiries,  each  air  carrier  would  need  to 
add  additional  computer  capacity:  the 
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per-departure  cost  for  this  added 
capacity  is  estimated  to  be  $0.34.  In 
addition,  all  check-in  personnel  would 
need  training;  the  per  departure  cost  for 
this  training  is  estimated  to  be  $0.33. 

Each  air  carrier  would  have  hardware 
and  software  maintenance  costs  in  the 
subsequent  years,  and  the  software  costs 
would  depend  on  which  of  the 
aforementioned  CAPS  options  the  air 
carrier  had  chosen.  The  cost  per 
departure  for  hardware  and  software 
maintenance  is  estimated  to  be  $0.39. 
Meanwhile,  the  per-departure  costs  for 
the  Department  of  Justice  inquiries  and 
training  are  $0.05  and  $0.33, 
respectively.  Hence,  first  year  costs  sum 
to  $2.71  per  departure,  while 
subsequent  year  costs  sum  to  $0.77  per 
departure. 

For  both  the  CAPS  and  baggage 
matching,  the  proposed  rule  would 
impose  total  compliance  costs  of  $2.8 
billion  ($2.0  billion,  discounted),  over 
10  years.  This  estimate  is  composed  of 
the  following  components: 

•  Baggage  Matching  Steirtup  Costs: 

$217  million  (S203  million,  discounted) 

•  Baggage  Matching  Implementation  and 

Operating  Costs: 
$2.0  billion  ($1.4  billion,  discounted) 

•  Baggage  Matching  Delay  Costs: 

$467  million  ($323  million,  discounted) 

•  CAPS  Program  Implementation  and 

Operating  Costs: 
$70  million  ($51  million,  discounted) 

The  FAA  expects  that  the  total  cost  of 
compliance  of  $2.8  billion  may 
represent  a  potential  maximum  cost 
estimate.  Estimating  the  economic  cost 
that  this  proposed  rule  would  impose 
on  airlines  and  passengers  was  a 
difficult  undertaking,  as  suggested  by 
the  wide  range  of  estimates  that 
differejnt  airlines  provided.  As 
mentioned  above,  in  addition  to  SABRE, 
COE  assisted  in  the  assessment  of  costs 
for  this  proposed  rule.  Because 
implementation  of  domestic  baggage 
matching  based  on  a  passenger 
screening  process  such  as  CAPS  was  not 
the  subject  of  any  live  tests,  COE 
believes  that  substantial  economies  may 
be  achieved  by  airlines  beyond  the 
experience  of  a  live  bag  matching  test 
that  was  conducted  in  the  spring  of 
1997  and  "a  priori"  estimates  supplied 
by  individual  airlines.  COE  projected 
that  the  proposed  rule  would  cost 
between  $500  million  (based  on  7  cents 
per  passenger  enplanement)  and  $2.5 
billion  (based  on  36  cents  per  passenger 
enplanement)  over  the  next  decade.  In 
addition,  according  to  COE,  as  part  of  a 
follow-up  to  the  live  test  conducted  for 
passenger  baggage  matching,  air  carriers 
stated  that  the  costs  they  provided  were 
overstated  by  at  least  33%.  This 
assessment  is  based  on  the  fact  that  air 


carriers  now  have  a  much  better  idea 
how  they  would  implement  100% 
PPBM  if  they  were  required  to  do  so  by 
regulation.  Based  on  this  information, 
coupled  with  the  fact  that  there  is  some 
uncertainty  as  the  result  of  the 
interpolation  technique  used  by  SABRE 
and  COE  to  estimate  costs,  the  FAA 
solicits  comments  from  the  aviation 
community  as  to  the  accuracy  of  this 
assessment  of  costs. 

B.  Benefits 

The  primary  benefits  of  the  proposed 
rule  would  be  in  significantly  increased 
protection  from  terrorism  for  U.S. 
citizens  and  others  traveling  on  U.S. 
domestic  air  carrier  flights.  Specifically, 
the  proposed  rule  is  aimed  at  deterring 
terrorism  by  preventing  explosives  from 
being  placed  on  board  commercial 
flights  in  checked  baggage. 

Terrorism  can  occur  within  the 
United  States.  Members  of  foreign  state- 
sponsored  terrorist  groups  and  radical 
fundamentalist  elements  from  many 
nations  are  present  in  the  United  States. 
In  addition,  Americans  are  joining 
terrorist  groups.  The  activities  of  some 
of  these  individuals  and  groups  go 
beyond  fund-raising  to  recruiting  other 
persons  (both  foreign  and  American)  for 
activities  that  include  training  with 
weapons  and  making  bombs.  These 
extremists  operate  in  small  groups  and 
can  act  without  guidance  or  support 
from  state  sponsors.  This  makes  it 
difficult  to  identify  them  or  to  anticipate 
and  coimter  their  activities.  The 
following  discussion  outlines  some  of 
the  concrete  evidence  of  the  increasing 
terrorist  threat  within  the  United  States 
and  to  domestic  aviation. 

Investigation  into  the  February  1993 
attack  on  the  World  Trade  Center 
uncovered  a  foreign  terrorist  threat  in 
the  United  States  that  is  more  serious 
than  previously  known.  The  World 
Trade  Center  investigation  disclosed 
that  Ramzi  Yousef  arrived  in  the  United 
States  in  September  1992  and  presented 
himself  to  immigration  officials  as  an 
Iraqi  dissident  seeking  asylum.  Yousef 
and  a  group  of  Islamic  radicals  in  the 
United  States  then  spent  the  next  five 
months  planning  the  bombing  of  the 
World  Trade  Center  building  and  other 
acts  of  terrorism  in  the  United  States. 
Yousef  returned  to  Pakistan  on  the 
evening  of  February  26, 1993,  the  same 
day  that  the  World  Trade  Center 
bombing  took  place.  Yousef  traveled  to 
the  Philippines  in  early  1994,  and  by 
August  of  the  same  year  had  conceived 
a  plan  to  bomb  as  many  as  twelve  U.S. 
air  carriers  fiying  between  East  Asian 
cities  and  the  United  States. 

Yousef  and  co-conspirators  Abdul 
Murad  and  Wall  Khan  tested  the  type  of 


explosive  devices  to  be  used  in  the 
aircraft  bombings,  and  in  December 
1994  they  demonstrated  the  group's 
ability  to  assemble  such  a  device  in  a 
public  place  by  bombing  a  Manila 
theater.  Later  in  the  same  month,  the 
capability  to  get  an  explosive  device 
past  airport  screening  procedures  and 
detonate  it  aboard  an  aircraft  also  was 
successfully  tested  when  a  bomb  was 
placed  by  Yousef  aboard  the  first  leg  of 
Philippine  Airlines  Flight  424  from 
Manila  to  Tokyo.  The  device  detonated 
during  the  second  leg  of  the  flight,  after 
Yousef  had  deplaned  at  an  intermediate 
stop  in  the  Philippine  City  of  Cebu. 

Preparations  for  executing  the  plan 
were  progressing  rapidly;  however,  the 
airliner  bombing  plot  was  discovered  in 
January  1995  only  by  chance  after  a  fire 
led  Philippine  police  to  the  Manila 
apartment  where  the  explosive  devices 
were  being  assembled.  Homemade 
explosives,  batteries,  timers,  electronic 
components,  and  a  notebook  full  of 
instructions  for  building  bombs  were 
discovered.  Subsequent  investigation  of 
computer  files  taken  from  the  apartment 
revealed  the  plan  in  which  five 
terrorists  were  to  have  placed  explosive 
devices  aboard  United,  Northwest,  and 
Delta  airline  flights.  In  each  case,  a 
similar  technique  was  to  be  used.  A 
terrorist  would  fly  the  first  leg  of  a  flight 
out  of  a  city  in  East  Asia,  plant  the 
device  aboard  the  aircraft  and  then  get 
off  at  an  intermediate  stop.  The 
explosive  device  would  then  destroy  the 
aircraft  as  it  continued  on  the 
subsequent  leg  of  the  flight  to  the 
United  States.  It  is  likely  that  thousands 
of  passengers  woiUd  have  been  killed  if 
the  plot  had  been  successfully  carried 
out. 

Yousef,  Miu^d  and  Khan  were 
arrested  and  convicted  in  the  bombing 
of  Philippine  Airlines  Flight  424  and  in 
the  conspiracy  to  bomb  U.S.  airliners. 
Yousef  was  sentenced  to  life 
imprisonment  for  his  role  in  the  Manila 
plot,  while  the  two  other  co- 
conspirators have  been  convicted. 
Yousef  also  was  convicted  and 
sentenced  to  240  years  for  the  World 
Trade  Center  bombing.  However,  there 
are  continuing  concerns  about  the 
possibility  that  other  conspirators 
remain  at  large.  The  airliner  bombing 
plot,  as  described  in  the  files  of  Yousef  s 
laptop  computer,  would  have  had  five 
participants.  This  suggests  that,  while 
Yousef,  Murad  and  Khan  are  in  custody, 
there  may  be  others  at  large  with  the 
knowledge  and  skills  necessary  to  carry 
out  a  similar  plot  against  civil  aviation. 

The  fact  that  Ramzi  Yousef  was 
responsible  for  both  the  World  Trade 
Center  bombing  and  the  plot  to  bomb  as 
many  as  twelve  U.S.  air  carrier  aircraft 
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shows  that:  (1)  foreign  terrorists  are  able 
to  operate  in  the  United  States,  and  (2) 
foreign  terrorists  are  capable  of  building 
and  artfully  concealing  improvised 
explosive  devices  that  pose  a  serious 
challenge  to  aviation  security.  This,  in 
tmn,  suggests  that  foreign  terrorists 
conducting  futiire  attacks  in  the  United 
States  may  choose  civil  aviation  as  a 
target.  Civil  aviation's  prominence  as  a 
prospective  target  is  clearly  illustrated 
by  the  circumstances  of  the  1995  Yousef 
conspiracy.  The  bombing  of  a  federal 
office  building  in  Oklahoma  City  shows 
the  potential  for  terrorism  from 
domestic  groups.  While  the  specific 
motivation  that  led  to  the  Oklahoma 
City  bombing  would  not  translate  into  a 
threat  to  civil  aviation,  the  fact  that 
domestic  elements  have  shown  a 
willingness  to  carry  out  attacks  resulting 
in  indiscriminate  destruction  is 
worrisome.  At  a  minimiun,  the 
possibility  that  a  futiue  plot  hatched  by 
dopiestic  elements  could  include  civil 
aircraft  among  possible  targets  must  be 
taken  into  consideration.  Thus,  an 
increased  threat  to  civil  aviation  exists 
and  needs  to  be  prevented  and/or 
coimtered  from  both  foreign  sources  and 
potential  domestic  ones. 

That  both  the  international  and 
domestic  threats  have  increased  is 
undeniable.  While  it  is  extremely 
difficult  to  quantify  this  increase  in 
threat,  the  overall  threat  can  be  roughly 
estimated  by  recognizing  the  following: 

•  U.S.  aircraft  and  American  passengers 
are  good  representatives  of  the  United  States, 
and  therefore  are  appealing  targets; 

•  Up  to  12  airplanes  could  have  been 
destroyed  in  the  actual  plot  described  above, 
and  thousands  of  passengers  killed  (while  the 
proposed  rule  would  not  have  prevented  the 
plot  described  above,  this  plot  is 
representative  of  the  type  and  seriousness  of 
the  threat  that  this  proposed  rule  is  trying  to 
prevent); 

•  These  plots  came  close  to  being  carried 
out;  it  was  only  through  a  fortunate  discovery 
and  tighter  security  after  the  discovery  of  the 
plot  that  these  incidents  were  thwarted; 

•  It  is  just  as  easy  for  international 
terrorists  to  operate  within  the  United  States 


as  domestic  terrorists,  as  evidenced  by  the 
World  Trade  Center  bombing;  therefore 

•  Based  on  these  facts,  the  increased  threat 
to  domestic  aviation  could  be  seen  as 
equivalent  to  some  portion  of  12  Class  I 
Explosions  on  U.S.  airplanes.  (The  FAA 
defines  a  Class  I  Explosion  as  an  incident 
that  involves  the  loss  of  an  entire  aircraft  and 
incurs  a  large  number  of  fatalities.) 

In  1996,  both  Congress  and  the  White 
House  Commission  on  Aviation  Safety 
and  Security  recommended  further 
specific  actions  to  increase  aviation 
security.  The  White  House  Commission 
stated  that  it  believes  that  the  threat 
against  civil  aviation  is  changing  and 
growing,  and  recommended  that  the 
federal  government  commit  greater 
resources  to  improving  civil  aviation 
seciuity.  President  Clinton,  in  JiUy  1996, 
declared  that  the  threat  to  aviation  of 
both  foreign  and  domestic  terrorism  is  a 
national  threat.  The  U.S.  Congress 
recognized  this  growing  threat  in  the 
Federal  Aviation  Reauthorization  Act  of 
1996  by:  (1)  authorizing  money  for  the 
purchase  of  specific  anti-terrorist 
equipment  and  the  hiring  of  extra  civil 
aviation  security  personnel;  and  (2) 
requiring  the  FAA  to  promulgate 
additional  seciuity-related  regulations. 

The  cost  of  a  catastrophic  terrorist  act 
can  be  estimated  in  terms  of  lives  lost, 
property  damage,  decreased  public 
utilization  of  air  transportation,  etc. 
Terrorists  acts  can  result  in  the 
complete  destruction  of  an  aircraft  with 
the  loss  of  all  on  board. 

In  the  absence  of  increased  protection 
for  the  U.S.  domestic  passenger  air 
transportation  system,  it  is  conceivable 
that  die  system  woidd  be  targeted  for 
futtu«  acts  of  terrorism.  If  even  one  such 
act  were  successful,  the  traveling  public 
would  demand  immediate  increased 
security.  Providing  immediate 
protection  on  an  ad  hoc  emergency  basis 
would  result  in  major  inconveniences, 
costs,  and  delays  to  air  travelers  that 
may  substantially  exceed  those  imposed 
by  the  planned  and  measured  steps 
contained  in  this  proposal. 

Based  on  the  above  statement,  and 
after  evaluating  feasible  alternative 
measures,  the  FAA  concludes  that  this 


proposed  rule  sets  forth  the  best  method 
to  provide  increased  security  at  the 
present  time.  Notwithstanding  the 
above,  it  is  helpful  to  consider,  to  the 
limited  extent  possible,  the  benefits  of 
this  proposal  in  reducing  the  costs 
associated  with  terrorist  acts  to  the 
threat  level  and  other  factors.  The 
following  analysis  describes  alternative 
assumptions  regarding  the  number  of 
terrorist  acts  prevented  and  potential 
market  disruptions  averted  that  result  in 
the  proposed  rule  benefits  at  least  equal 
to  the  proposed  rule  costs.  This  is 
intended  to  allow  the  reader  to  judge  the 
likelihood  of  benefits  of  the  proposed 
rule  equaling  or  exceeding  its  cost, 

The  FAA  considers  a  Boeing  737  as 
representative  of  a  typical  airplane 
flown  domestically.  It  flies  with  an 
average  load  factor  of  64.7%,  which 
translates  into  73  passengers  per  flight; 
the  airplane  would  also  have  two  pilots 
and  three  flight  attendants. 

A  terrorist  catastrophic  incident  could 
also  result  in  fatalities  on  the  ground. 
There  were  11  such  fatalities  in  the  Pan 
Am  103  explosion  and  15  fatalities  in  a 
collision  of  an  AeroMexico  airplane 
with  a  Piper  PA-28  airplane  over 
Cerritos,  California  in  1986.  However, 
looking  at  the  number  of  accidents 
including  aircraft  covered  by  this 
proposed  rule  and  the  number  of 
fatalities  on  the  ground  over  the  last  ten 
years,  the  average  fotality  was  less  than 
0.5  persons  per  accident.  Therefore,  the 
FAA  will  not  assume  any  groimd 
fatalities  in  this  analysis. 

In  order  to  provide  a  benchmark 
comparison  of  the  expected  safety 
benefits  of  rulemaking  actions  with 
estimated  costs  in  dollars,  the  FAA 
currenUy  uses  a  value  of  $2.7  million  to 
statistically  represent  a  human  fatality 
avoided.  Appl)ring  this  value,  the  total 
fatality  loss  of  a  single  Boeing  737  is 
represented  by  a  cost  of  $210.6  million 
(78  X  $2.7  million). 

Quantified  undiscounted  estimated 
costs  of  a  single  domestic  Class  I 
Explosion  on  civil  aviation  are 
siunmarized  on  Table  1. 


Table  1.— Costs  of  a  Domestic  Class  I  Explosion 

[1998  Dollars] 


Number 


Value 


Total  cost 


Fatalities 

Aircraft 

Property  

Investigation 
Legal  Fees  . 

Total  .... 


78 
1 
1 
1 


$2,700,000 
16.500,000 
12,508.028 
28.640.637 
3,569,383 


$210,600,000 

16,500,000 

12,508.028 

28.640.637 

3,569,383 


271,818,048 
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Table  1.— Costs  of  a  Domestic  Class  I  Explosion— Continued 

[1998  Dollars] 


Total,  discounted 


Number 


Value 


Total  cost 


190,908,689 


Source:  U.S.  DOT,  FAA,  APO-310,  March  1999. 


Certainly  the  primary  concern  of  the 
FAA  is  preventing  loss  of  life,  but  there 
are  other  considerations  as  well. 
Another  large  economic  impact  is 
related  to  decreased  airline  travel 
following  a  terrorist  event.  A  study 
performed  for  the  FAA  by  Pailen- 
Johnson  Associates,  Inc.,  An 
Econometric  Model  of  the  Impact  of 
Terrorism  on  U.S.  Air  Carrier  North 
Atlantic  Operations,  indicated  that  it 
takes  about  9  to  10  months  for  passenger 
traffic  to  return  to  the  pre-incident  level 
after  a  single  event.  Such  a  reduction 
occurred  immediately  following  the 
destruction  of  Pan  Am  Flight  103  over 
Lockerbie,  Scotland  in  December  1988. 
In  general,  1988  enplanements  were 
above  1987's.  There  was  a  dramatic  fall- 
off  in  enplanement  in  the  first  3  months 
of  1989  immediately  following  the  Pan 
Am  103  tragedy,  and  it  took  until 
November  1989  for  enplanements  to 
approximate  their  1987  and  1988  levels. 

Trans-Atlantic  enplanements 
increased,  fitim  1985  to  1988,  at  an 
annual  rate  of  10.7  percent.  Projecting 
this  rate  to  1989  would  have  yielded 
1989  enplanements  of  8.1  million,  or  1.6 
million  more  than  Pan  Am  actually 
experienced.  This  represents  almost  a 
20  percent  reduction  in  expected 
enplanements  caused  by  the  destruction 
of  Pan  An.  103  by  terrorists. 

The  estimated  effect  of  a  successful 
terrorist  act  on  the  domestic  market  has 
not  been  studied.  Although  there  are 
important  differences  between 
international  and  domestic  travel  (such 
as  the  availability  of  alternative 
destinations  and  means  of  travel),  the 
FAA  believes  that  the  traffic  loss 
associated  with  international  terrorist 
acts  is  representative  of  the  potential 
domestic  disruption. 

There  is  a  social  cost  associated  with 
travel  disruptions  and  cancellations 
caused  by  terrorist  events.  The  cost  is 
composed  of  several  elements.  First  is 
the  loss  associated  with  passengers 
opting  not  to  fly — ^the  value  of  tihe  flight 
to  the  passenger  (consumer  surplus)  in 
the  absence  of  increased  security  risk 
and  the  profit  that  would  be  earned  by 
the  airline  (producer  surplus).  Even  if  a 
passenger  opts  to  travel  by  air,  the 
additional  risk  may  reduce  the 
associated  consumer  surplus.  Second, 
passengers  who  cancel  plane  trips 
would  not  purchase  other  goods  and 
services  normally  associated  with  the 


trip,  such  as  meals,  lodging,  and  car 
rental,  which  would  also  result  in  losses 
of  related  consumer  and  producer 
siuplus.  Finally,  although  spending  on 
air  travel  would  decrease,  pleasure  and 
business  travelers  may  substitute 
spending  on  other  goods  and  services 
(which  produces  some  value)  for  the 
foregone  air  trips.  Economic  theory 
suggests  that  the  sum  of  the  several 
societal  value  impacts  associated  with 
canceled  flights  would  be  a  net  loss.  As 
a  corollary,  prevention  of  market 
disruption  (preservation  of  consumer 
and  producer  welfare)  through 
increased  security  created  by  the 
proposed  rule  is  a  benefit. 

Tne  FAA  is  not  able  to  estimate  the 
actual  net  societal  cost  of  travel 
disruptions  and  the  corollary  benefit 
gained  by  preventing  the  disruptions. 
However,  there  is  a  basis  for  judging  the 
likelihood  of  attaining  benefits  by 
averting  market  disruption  sufficient,  in 
combination  with  safety  benefits,  to 
justify  the  proposed  rule.  The 
discounted  cost  of  this  proposed  rule  is 
$2.0  billion,  while  the  discounted 
benefits  for  each  Class  I  Explosion 
averted  (from  Table  7)  comes  to  $190 
million.  Hence,  if  only  1  Class  I 
Explosion  is  averted,  the  present  value 
of  losses  due  to  market  disruption  must 
at  least  equal  $1.8  biUion  ($2.0  billion 
less  $190  million — one  Class  I 
Explosion).  If  two  Class  I  Explosions  are 
averted,  the  value  of  the  maricet  losses 
must  at  least  equal  $1.6  billion  ($2.0 
billion  less  2  times  $190  million). 

The  value  of  market  loss  averted  is  the 
product  of  the  number  of  foregone  trips 
and  the  average  market  loss  per  trip 
(combination  of  all  impacts  on 
consumer  and  producer  surplus).  If  one 
uses  an  average  ticket  price  of  $160  as 
a  surrogate  of  the  combined  loss, 
preservation  of  11.2  million  lost  trips 
would  be  suffered,  in  combination  with 
the  safety  benefits  of  1  averted  Class  I 
Explosion,  for  the  benefits  of  proposed 
rule  to  equal  costs.  This  represents  3 
percent  of  annual  domestic  trips  (the 
traffic  loss  caused  by  Pan  Am  103  on 
trans-Atlantic  routes  was  20  percent). 
Calculations  can  be  made  on  the 
number  of  averted  lost  trips  needed  if 
the  net  value  loss  was  only  75  percent 
of  the  ticket  price  or  exceeded  the  ticket 
price  by  25  percent.  If  total  market 
disruption  cost  was  $130  or  $200  per 
trip,  retention  of  13.8  and  9.0  million 


lost  trips,  respectively,  would  need  to 
occur  for  the  proposed  rule  benefits  to 
equal  the  proposed  rule  costs,  assuming 
1  Class  I  Explosion  would  be  prevented. 
The  FAA  requests  comments  on  the 
potential  size  of  market  loss  per  trip  and 
number  of  lost  trips  averted. 

Table  2  presents  combinations  of  the 
total  number  of  trips  not  taken  as  a 
result  of  one  to  four  Class  I  Explosions 
at  alternative  values  per  lost  trip  that 
would  be  sufficient  to  generate 
monetized  benefits  in  excess  of  the 
estimated  proposed  rule  costs. 

Table  2.— Number  of  Trips  Not 
Taken  as  a  Result  of  One  to 
Four  Class  I  Explosions  Avoided 

(For  Benefits  to  Equal  Costs] 


Number 
of  class  1 
explo- 
sions 
avoided 

Assumed  net  market  loss  per  trip 
(in  1998  dollars) 

$130  (mil- 
lion) 

$160  (mil- 
lion) 

$200  (mil- 
lion) 

1  

2 

3 

4 

13.8 

12.2 

10.9 

9.4 

11.2 

10.0 

8.8 

7.6 

9.0 
8.0 
7.1 
6.1 

Source:  FAA,  APO-310,  March  1999. 

The  FAA  stresses  that  the  range  of 
trips  not  taken  in  Table  2  is  shown  for 
illustrative  purposes  and  does  not 
represent  an  explicit  endorsement  that 
these  would  be  the  exact  number  of 
trips  that  would  actually  be  lost.  As 
noted  above,  it  is  important  to  compare, 
to  the  limited  extent  possible,  the  cost 
of  this  proposal  to  some  estimate  of  the 
benefit  of  increased  security  it  would 
provide  as  that  level  of  sectirity  relates 
to  the  threat  level. 

Based  on  the  White  House 
Commission  recommendation,  recent 
Congressional  mandates  and  the  knovm 
reaction  of  Americans  to  any  air  carrier 
disaster,  the  FAA  determines  that  pro- 
active regulation  is  warranted  to  prevail 
terrorist  acts  (such  as  Class  I  Explosions) 
before  they  occur. 

C.  Analysis  of  Alternatives  to  the  NPRM 

The  proposed  rule  is  a  "significant 
regulatory  action"  as  defined  by 
Executive  Order  12866  (Regulatory 
Plaiming  and  Review)  because  it  would 
impose  costs  exceeding  $100  million 
aimually.  The  Executive  Order  requires 
that  agencies  proposing  significant  rules 
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provide  an  assessment  of  feasible 
alternatives  to  their  respective 
rulemaking  actions.  In  addition,  the 
Executive  Order  requires  that  an 
explanation  of  why  the  proposed  rule, 
which  is  significant,  is  preferable  to  the 
identified  potential  alternatives.  In  the 
following  discussion,  FAA  provides  an 
assessment  of  six  alternatives,  with 
Alternative  Number  Five  being  chosen 
as  the  proposed  rule: 

1.  The  Status  Quo 

This  alternative  would  maintain  the 
status  quo.  Currently,  the  FAA 
mandates  manual  passenger  screening 
or  baggage  matching  based  on  this 
screening  only  in  situations  where  the 
FAA  has  determined  that  a  heightened 
security  threat  exists.  Manual  passenger 
screening  is  performed  on  a  contingency 
basis  when  the  FAA  issues  Secxuity 
Directives  (SD's).  Security  Directives  are 
temporary  conditions,  which  are 
considered  part  of  the  status  quo.  While 
costs  are  incurred  to  implement  manual 
passenger  screening  whenever  a  threat 
exists,  they  are  not  considered 
permanent  costs  because  they  are 
associated  with  procedures  required  by 
emergency,  temporary  rules.  The  FAA 
believes  that  the  threat  to  civil  aviation 
within  the  United  States  has  increased 
and  further  rulemaking  is  necessary. 

2.  Phasing  In  the  Mandatory  Use  of 
Explosives  Detection  System  (EDS) 
(Without  Requirement  for  CAPS) 

Alternative  Two  would  phase  in  the 
mandatory  use  of  EDS  over  a  10-year 
period  of  time,  at  a  rate  of  10%  per  year. 
By  the  end  of  the  first  year, 
approximately  10%  of  all  passengers 
and  baggage  woidd  be  covered,  by  the 
end  of  the  second  year,  20%  of  all 
passengers  and  baggage  would  be 
covered,  etc.  Under  Alternative  Two,  air 
carriers  without  EDS  would  be  required 
to  continue  performing  their  status  quo 
security  procedures  until  they  are 
provided  with  EDS  equipment.  Over  10 
years,  total  EDS  costs  simi  to  $2.1 
billion  ($1.4  billion,  discoimted). 

In  terms  of  benefits,  EDS  equipment 
offers  the  highest  level  of  security 
against  explosives  being  stored  in  the 
cargo  compartments  of  airplanes. 
Explosives  detection  system  equipment 
is  able  to  examine  all  baggage  as  it 
passes  through  on  a  conveyor  belt. 
Baggage  that  clears  on  the  first  leg  of 
travel  does  not  require  re-examination 
with  subsequent  transfers  to  other 
flights  or  other  air  carriers. 

Alternative  Two  would,  over  the 
initial  10-year  period,  probably  provide, 
on  average,  less  benefits  than  die 
proposal.  In  the  first  year,  only  10%  of 
the  passengers  and  baggage  would  be 


covered,  so  only  10%  of  the  potential 
increase  in  overall  security  (and  hence, 
benefits)  associated  with  EDS  woidd  be 
attained.  Only  during  the  tenth  year 
would  there  be  full  augmentation  of 
EDS,  and  attaiiunent  of  the  full  increase 
in  security  (and  hence,  benefits) 
associated  with  EDS.  Averaging  these 
increases  over  10  years  yields  only  55% 
of  the  full  EDS  benefit.  This  contrasts 
with  the  proposed  rule  where  each  year 
there  would  be  the  full  attainment  of 
benefits. 

The  FAA  believes  that  where  it  is 
applied,  EDS  would  be  more  effective 
than  the  proposal;  however,  the  benefits 
of  complete  EDS  implementation  would 
need  to  be  roughly  twice  that  of  the 
proposal  for  Alternative  Two  to  be 
superior. 

A  goal  of  all  carriers  using  EDS  for 
100%  of  its  flights  cannot  be  realized 
immediately  due,  among  other  reasons, 
to  the  lack  of  production  capability. 
This  lack  of  full  EDS  coverage  would 
lead  to  a  window  of  vulnerability  as 
only  some  flights  woidd  be  covered. 
Under  Alternative  Two,  the  step-by-step 
annual  improvements  in  the  level  of 
security  would  lead  to  a  bifurcated 
security  program.  The  public  would 
realize  that  some  flights  would  be  safer 
than  others.  Terrorists  may  be  able  to 
determine  which  flights  were  cleared  by 
EDS  and  act  accordingly,  potentially 
resulting  in  an  airplane  explosion.  The 
FAA  rejects  Alternative  Two  on  the 
basis  that  it  would  provide  an 
imacceptable  level  of  risk  higher  than 
the  proposed  rule. 

3.  Requiring  100%  PPBM  of  Each 
Carrier  While  Phasing  In  Mandatory  Use 
of  EDS 

Alternative  Three  would  supplement 
the  EDS  required  in  Alternative  Two  by 
requiring  100%  PPBM  for  those  flights 
until  EDS  becomes  available.  Hence,  the 
first  year  would  have  10%  of  the 
passengers  and  baggage  covered  by  EDS 
and  90%  by  baggage  matching,  etc., 
until  the  tenth  year  which  woidd  have 
100%  of  the  passengers  and  baggage 
covered  by  EDS. 

This  alternative  would  combine  the 
costs  of  EDS  with  the  costs  of  those 
flights  on  which  full  baggage  matching 
is  used.  Over  10  years,  total  EDS  costs 
sum  to  $2.1  billion  ($1.4  billion, 
discounted).  The  costs  of  baggage 
matching  portion  of  this  alternative 
would  be  $4.6  billion  ($3.7  billion, 
discounted),  with  total  10-year  costs  for 
Alternative  Three  at  $6.7  billion  ($5.0 
billion,  discounted). 

Alternative  Three  would  yield  the' 
highest  level  of  security  of  any  of  the 
alternatives  considered;  however,  this 
alternative  could  produce  major 


operational  obstacles.  Large  numbers  of 
domestic  flights  are  scheduled  around  a 
hub  and  spoke  system.  Under  this 
alternative,  a  100%  PPBM  alternative 
would  probably  result  in  substantial 
flight  delays  due  to  the  unloading  of 
unmatched  baggage.  These  initial  delays 
would  impact  and  delay  some 
connecting  flights.  This  action  would 
result  in  a  daily  ripple  effect,  which 
would  get  worse  as  the  day  wore  on. 
These  operational  burdens  on  air 
carriers  would  result  both  in  fewer 
flights  and  passengers  paying  more  for 
tickets.  Facility  requirements  for  each 
passenger  on  each  flight  of  a  combined 
passenger  bag  match/EDS  system  could 
overload  the  existing  system;  the  space 
and  time  required  for  screening  all 
checked  baggage  by  EDS  could  cause 
severe  congestion  at  existing  airport 
facilities. 

The  FAA  has  very  high  confidence  in 
the  effectiveness  of  the  proposed  rule  in 
terms  of  countering  the  current  threat.  It 
believes  that  most  of  the  current  threat 
could  be  successfully  countered  through 
the  implementation  of  CAPS. 
Alternative  Three  would  be  more 
effective  in  countering  the  threat,  but 
the  FAA  does  not  believe  that  the 
incremental  increase  in  security 
provided  by  Alternative  Three  is  worth 
the  additional  cost  of  this  alternative, 
which  is  about  $4  bilUon  more  than  the 
proposed  rule. 

4.  Baggage  Matching  on  Randomly 
Selected  Passengers  While  Phasing  In 
EDS 

Like  Alternatives  Two  and  Three, 
Alternative  Four  would  move  towards  a 
security  system  based  on  EDS  screening. 
Random  selection,  rather  than  CAPS, 
would  determine  which  passengers 
would  be  subjected  to  baggage 
matching. 

The  FAA  believes,  for  analyzing  this 
alternative,  that  a  10%  screening  rate 
would  be  a  believable  and  effective 
random  rate  to  provide  deterrence  to 
terrorists.  Explosives  detection  systems 
would  be  phased  in,  such  that,  for  the 
first  year,  10%  of  the  passengers  and 
baggage  would  be  subject  to  the  full  use 
of  EDS  and  90%  to  this  reduced  (10%) 
screening  rate  of  baggage  matching,  etc. 
Ten-year  costs  for  the  partial  baggage 
matching  portion  of  this  scenario  would 
be  $1.4  biUion  (net  present  value,  $1.1 
billion).  With  total  EDS  costs  at  $2.1 
billion  ($1.4  billion,  discoimted),  total 
10-year  costs  for  this  alternative  sum  to 
$3.5  billion  ($2.5  billion,  discounted). 

As  above,  the  FAA  believes  that 
where  it  is  applied,  EDS  would  be  more 
effv'Hirtive  than  the  proposal,  so  total 
benefits  from  100%  EIDS  screening 
would  be  higher  than  the  proposal; 
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however,  even  with  the  greater 
effectiveness  of  EDS,  the  major  problem 
with  Alternative  Four  is  the  window  of 
vulnerability  that  would  still  exist.  In 
the  first  year,  90%  of  flights  would 
depend  on  a  randomly  selected  baggage 
matching  alternative  that  would  be 
much  less  effective  than  CAPS.  As 
discussed  above,  the  FAA  assumes  that 
CAPS  would  be  very  effective  in 
countering  the  threat.  Selecting  10%  of 
the  passengers  at  random  would,  on 
these  flights,  yield  benefits  only  10%  of 
those  that  would  be  derived  from  the 
proposal.  Until  the  tenth  year,  where 
full  EDS  implementation  would  be 
expected,  there  would  be  a  major 
shortfall  in  benefits. 

A  goal  of  using  EDS  for  100%  of 
flights  cannot  be  implemented 
immediately  due,  among  other  reasons, 
to  the  lack  of  production  capability. 
Even  when  partial  EDS  screening  is 
combined  with  random  baggage 
matching,  only  some  flights  would  be 
covered,  so  many  flights  would  remain 
vulnerable.  Given  that  this  alternative  is 
more  expensive  than  the  proposal,  yet 
does  not  close  the  window  of 
vulnerability,  the  FAA  rejects  this 
alternative. 

5.  Baggage  Matching  on  Passengers 
Selected  by  CAPS  Widi  Use  of  EDS, 
Where  Available 

This  is  the  proposed  rule,  which  was 
costed  out  in  the  discussion  above. 

6.  Performing  Baggage  Matching  on  a 
Limited  Number  of  CAPS  Selectees 

Alternative  Six  would  modify  the 
proposed  nde  in  that  the  air  carriers 
would  use  CAPS  to  form  the  pool  of 
selectees,  but  only  subject  a  random 
niunber  of  these  selectees  to  baggage 
matching.  For  analysis  purposes,  the 
FAA  is  assuming  that  50%  of  the  pool 
of  selectees  would  be  subjected  to 
baggage  matching.  This  yields  ten-year 
costs  of  $1.6  billion  ($1.1  billion, 
discounted). 

The  proposed  rule  provides  benefits 
by  performing  baggage  matching  on 
100%  of  selectees.  Reducing  this  pool 
would  reduce  the  protection  afforded  by 
CAPS  and  baggage  matching  and  would 
increase  the  likelihood  that  someone 
who  would  have  been  a  CAPS  selectee 
but  who  was  excluded  from  heightened 
security  measures  under  this  alternative 
would  be  able  to  cause  an  explosion  on 
an  airplane.  The  FAA  is  calculating 
benefits  by  assimiing  that  a  50% 
reduction  in  the  pool  of  CAPS  selectees 
would  bring  about  a  nearly  50% 
reduction  in  benefits  from  current 
levels. 

The  major  problem  with  this 
alternative  is  that  it  would  offer  a  lower 


level  of  security  and  would  amoimt  to 
reducing  the  effectiveness  of  the  CAPS 
criteria.  As  discussed  above,  the  FAA 
assumes  that  CAPS  would  be  very 
effective  in  countering  the  threat. 
Reducing  the  selectee  pool  by  50%  at 
random  would  yield  benefits  equal  to 
roughly  half  of  those  that  would  be 
derived  from  the  proposal.  This  creates 
a  window  of  vulnerability  on  every 
flight,  as  only  some  passengers'  baggage 
would  be  screened,  and  would  not 
mitigate  the  threat  as  effectively  as  the 
proposed  rule.  It  is  not  prudent  to 
establish  a  computerized  automated 
profiling  system  to  select  passengers 
and  then  ignore  some  of  these  selectees, 
hoping  that  the  deterrence  value  of  the 
possibility  of  being  selected  would 
equal  or  outweigh  the  benefits  of 
performing  baggage  matching.  This 
alternative  could  allow  a  selectee  whose 
checked  baggage  was  not  subject  to 
baggage  matching  to  cause  an  explosion 
on  an  airplane. 

Initial  Regidatory  Flexibility 
Determination  and  Analysis 

A.  Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  (small 
business  and  small  not-for-profit 
government  jurisdictions)  are  not 
unnecessarily  and  disproportionately 
burdened  by  Federal  regulations.  The 
RFA,  which  was  amended  May  1996, 
requires  regulatory  agencies  to  review 
rules  that  may  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  The  Small 
Business  Administration  suggests  that 
"small"  represents  the  impacted  entities 
with  1 ,500  or  fewer  employees.  For  this 
proposed  rule,  the  small  entity  group  is 
considered  to  be  part  108  scheduled 
operators  with  airplanes  having  61  or 
more  passenger  seats  (Standard 
Industrial  Classification  Code  4512)  and 
1,500  or  fewer  employees.  The  FAA  has 
identified  a  total  of  12  operators  that 
meet  this  definition. 

To  determine  the  impact  of  the 
proposed  rule  on  small  part  108 
operators,  the  FAA  has  estimated  the 
annualized  cost  impact  on  each  of  those 
small  entities  potentially  impacted  by 
the  proposed  rule.  The  proposed  rule  is 
expected  to  impose  an  estimated  $122 
million  on  the  12  small  entities  over  the 
next  10  years.  For  purposes  of  this 
rulemaldng,  one  percent  of  the  annual 
median  revenue  ($823,000,  in  1998 
dollars)  is  considered  economically 
significant  in  that  it  may  entail  either  an ' 
increase  in  airline  ticket  fares  or  a 
requirement  to  create  operating  cost 


efficiencies  to  preserve  the  economic 
stability  of  impacted  airlines.  Ten  of  the 
12  part  108  small  entities  would  incur 
a  substantial  economic  impact  in  the 
form  of  higher  costs  in  excess  of 
$823,000,  as  the  result  of  the  proposed 
rule.  Furthermore,  the  cost  burden  is  not 
strictly  proportionate  to  the  size  of  the 
airline  as  inferred  by  the  nimiber  of 
employees.  For  these  reasons,  a 
regulatory  flexibility  analysis  is 
presented  below. 

B.  Initial  Regulatory  Flexibility  Analysis 

Under  Section  603(b)  of  the  RFA 
(amended  May  1996),  each  initial 
regulatory  flexibility  analysis  is  required 
to  address  these  points:  (1)  reasons  why 
the  FAA  is  considering  the  proposed 
rule,  (2)  the  objectives  and  legal  basis 
for  the  proposed  rule,  (3)  the  kind  and 
number  of  small  entities  to  which  the 
proposed  rule  would  apply,  (4)  the 
projected  reporting,  recordkeeping,  and 
other  compliance  requirements  of  the 
proposed  rule,  and  (5)  all  Federal  rules 
that  may  duplicate,  overlap,  or  conflict 
with  the  proposed  rule. 

Reasons  wny  the  FAA  is  considering 
the  proposed  rule:  Over  the  past  several 
years,  the  FAA  has  recognized  that  the 
threat  against  civil  aviation  is  changing 
and  growing.  See  either  the  discussion 
under  "Backgroimd"  above,  or  the 
background  section  of  the  Regulatory 
Impact  Analysis  (RIA)  for  a  more 
detailed  discussion  of  this  threat. 
Terrorist  and  criminal  activities  within 
the  United  States  have  forced  the  FAA 
and  other  federal  agencies  to  reevaluate 
the  domestic  threat  against  civil 
aviation.  The  proposed  rule  is  intended 
to  coimter  this  increased  threat  to  U.S. 
civil  aviation  security. 

The  objectives  and  legal  basis  for  the 
proposed  rule:  The  objective  of  the 
proposed  rule  is  to  significantly  increase 
protection  to  Americans  and  others 
traveling  on  U.S.  domestic  air  carrier 
flights  from  acts  of  terrorism. 
Specifically,  the  proposed  rule  is  aimed 
at  preventing  explosives  fit)m  being 
placed  on  board  commercial  flights  in 
checked  baggage.  ' 

The  legaibasis  for  the  proposed  rule 
is  found  in  49  U.S.C.  44901  et  seq.  As 
a  matter  of  policy,  the  FAA  must 
consider,  among  other  concerns, 
maintaining  and  enhancing  safety  and 
security  in  air  commerce  as  its  highest 
priorities  (49  U.S.C.  40101(d)). 

The  kind  and  number  of  small  entities 
to  which  the  proposed  rule  would 
apply:  The  proposed  rule  applies  to  32 
operators  of  part  108  aircraft,  of  which 
12  are  small  scheduled  operators  (with 
1,500  or  fewer  employees)  that  use 
aircraft  with  more  than  60  passenger 
seats  (SIC  Code  4512).  A  brief  financial 
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profile  of  these  small  entities  is 
provided  in  the  fiill  Regulatory  Impact 


Analysis  (which  includes  net  income,        ratios)  by  category:  Nationals,  Large 
assets,  liabilities,  and  financial  strength      Regionals,  and  Medium  Regionals. 


Category 


Annual  revenues  by  category 


Total  No.  of 
entities  im- 
pacted 


No.  of  small 
carriers  im- 
pacted 


Majors  .... 

Nationals 

Large 

Regionals 

Medium 

Regionals 

Total 


More  than  $  1.0b 
$100.0nv-$1.0b 

$  20.0m-$99.9m 

$  0.0m-$19.9m  . 


9 
14 


32 


0 
3 


12 


The  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  the  proposed  rule:  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)).  the 
FAA  has  submitted  a  copy  of  these 
proposed  sections  to'  the  Office  of 
Management  and  Budget  (0MB)  for  its 
review. 

All  air  carriers  using  either  CAPS. 
100%  PPBM  screening  or  checked 
baggage  screening  via  FAA-certified 
EDS  system,  would  need  to  provide 
compliance  ^yith  the  approved  security 
program.  The  FAA  estimates  this 
compliance  effort  would  take  place  on 
a  one-time  basis  and  impose  an 
additional  24  hours  of  clerical  labor  for 
each  of  the  small  entities  during  the  first 
year  of  compliance  (2000  only). 
However,  the  emplo)mient  of  CAPS  as  a 
security  procediue  for  screening 
passengers,  requires  air  carriers  to  make 
available,  where  appropriate,  certain 
information  that  the  CAPS  system  has 
been  programmed  to  generate  to 
facilitate  DOJ  and  OST  reviews  to 
ensure  that  selection  is  not 
impermissibly  being  based  on  race, 
color,  gender,  national  or  ethnic  origin 
or  religion.  To  comply  with  the 
recordkeeping  requirements  for  DOJ 
inquiries,  each  small  part  108  aircraft 
operator  employing  CAPS  will  have  an 
estimated  aimual  recordkeeping  burden 
of  100  hours  of  clerical  labor  per  year 
for  a  period  of  10  years  (based  on  having 
compliance  information  available  for 
the  DOJ  inquiries,  and  records  for 
personnel  requiring  CAPS  training). 
Therefore,  the  additional  recordkeeping 
burden,  which  would  apply  to  each  of 
the  small  entities,  imposed  by  the 
proposed  rule  would  be  124  hours  in 
2000  and  100  hours  for  each  year  during 
2001 — 2009.  The  cost  for  this  time 
would  be  $2,600  or  an  average  of  $218 
per  respondent  for  2000.  For  the 
subsequent  years  (2001-2009),  the 
additional  cost  for  this  time  for  small 
entities  would  be  $2,100  or  $176  per  air 
carrier  per  year. 


There  are  additional  annual  costs 
resulting  from  the  collection  of 
information.  The  first  year  (2000  only) 
estimated  cost  for  the  small  entity 
respondents  is  estimated  to  be  $523,200 
or  an  average  of  $43,600  per  respondent. 
For  years  2000 — 2009,  the  additional 
recordkeeping  costs  for  all  of  the  small 
entities  would  be  $96,500  or  $8,000  per 
air  carrier  per  year. 

All  federal  rules  that  may  duplicate, 
overlap,  or  conflict  with  the  proposed 
rule:  The  FAA  is  imaware  of  any  federal 
rules  that  either  duplicate,  overlap,  or 
conflict  with  the  proposed  rule. 

Other  Considerations 

Description  of  lower  impact 
alternatives:  A  discussion  of  those 
alternatives  that  would  impose  less 
costs  on  the  small  entities  subject  to  this 
proposed  rule  is  provided  below,  bi 
addition  to  the  proposed  rule  and  status 
quo,  the  analysis  of  alternatives 
reviewed  three  alternatives  that  had  a 
range  of  compliance  costs  between  $10 
million  and  $122  million  in  a  10-year 
period. 

AffordabUity  analysis:  For  the 
purpose  of  this  RIA,  the  degree  to  which 
small  entities  can  "afford"  the  cost  of 
compliance  is  predicated  on  the 
availability  of  financial  resources.  Initial 
implementation  costs  may  be  obtained 
fi'om  either  existing  company  assets 
such  as  cash,  b^  borrowing,  or  through 
the  provision  of  additional  equity 
capital.  Continuing  annual  costs  of 
compliance  may  be  acconmiodated 
either  by  accepting  reduced  profits,  by 
raising  ticket  prices,  or  by  finding  other 
offsetting  costs. 

In  this  analysis,  the  assessment  of  the 
availability  of  financial  resources  is 
based  on  the  ability  of  each  of  the  small 
entities  to  meet  their  short-term 
obligations.  According  to  financial 
literature,  a  company's  short-term 
financial  strength  is  substantially 
influenced,  among  other  things,  by  its 
working  capital  position  and  ability  to 
pay  short-term  liabilities.  Net  working 
capital  is  the  amount  by  which  current 


assets  exceed  current  liabilities.  It 
represents  the  margin  of  short-term  debt 
paying  ability  over  existing  short-term 
debt. 

In  addition  to  the  amount  of  net 
working  capital,  two  analytical  indexes 
of  current  position  are  often  computed: 
(1)  current  ratio  and  (2)  quick  ratio.  The 
current  ratio  (current  assets  divided 
current  liabilities)  helps  put  the  amount 
of  net  working  capital  into  perspective 
by  showing  the  relationship  between 
ciurent  resotirces  and  short  term  debt. 
And  the  quick  ratio  (sometimes  called 
the  acid  test  ratio)  focuses  on  immediate 
liquidity  (cash,  marketable  securities, 
accoimts  receivable,  etc.,  divided  by 
current  liabilities).  A  decline  in  net 
working  capital,  the  current  and  quick 
ratios  over  a  period  of  years  (say,  3 
years,  4  years,  etc.)  may  indicate  that  a 
company  is  losing  financial  solvency. 
Negative  net  working  capital  is  a  clear 
indication  of  financial  difficulty.  If  a 
company  is  experiencing  such  financial 
difficulty,  it  is  less  likely  to  be  able  to 
afford  additional  costs. 

The  following  conclusions  are  based 
on  the  subject  &iancial  information: 

•  Based  on  current  liquidity,  at  least  three 
small  entities  would  probably  be  able  to 
afford  the  cost  of  compliance  associated  with 
this  proposed  rule.  These  entities  have 
experienced  increases  in  their  net  working 
capital  as  well  as  their  current  and  quick 
ratios  over  the  past  three  or  four  years,  as 
shown  in  Table  llB.  They  are  also  generally 
profitable  and  may,  therefore,  have  financial 
resources  available  to  meet  the  requirements 
of  this  proposed  rule. 

•  For  one  currently  profitable  small  entity, 
its  ability  to  afford  the  cost  of  compliance  is 
less  certain.  This  uncertainty  stems  from  the 
fact  that  there  is  no  financial  performance 
history  for  the  small  entity  from  1994  to  1996 
because  it  has  only  been  operating  as  a  large 
passenger  air  carrier  since  second  quarter  of 
1997.  In  1997,  this  small  entity  had  a  net 
working  capital  in  excess  of  $40  million  and 
its  current  and  quick  ratios  are  at  least  1.8, 
refspectively.  While  this  information  is  very 
positive,  it  does  not  necessarily  serve  as  an 
indicator  of  future  performance,  especially  in 
light  of  the  proposed  rule. 
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•  For  another  air  carrier,  there  is  greater 
uncertainty  than  that  for  the  aforementioned 
air  carrier.  Uncertainty  for  this  entity  is  due 
to  the  fact  that  it  has  no  financial 
performance  history  from  1994  to  1997.  This 
lack  of  financial  information  is  due  to  the  fact 
that  this  air  carrier  did  not  receive  its 
effective  operating  authority  until  mid  1997. 
Its  ability  to  comply  with  the  proposed  rule 
and  remain  in  business  is  unknown  due  to 
the  lack  of  financial  information  on  its 
performance  history. 

•  The  current  liquidity  of  the  remaining 
seven  small  entities  will  require  action  to 
finance  the  expected  cost  of  compliance 
imposed  by  this  NPRM.  Over  the  past  two  or 
three  years,  each  of  these  small  entities  has 
had  negative  net  working  capital.  In  addition, 
their  respective  current  and  quick  ratios  have 
generally  been  on  a  decline.  They  have 
frequently  experienced  financial  losses. 

Relative  Cost  Impact 

•  The  other  alternative  of  assessing 
affordability,  annualized  cost  of  compliance 
relative  to  the  total  operating  revenues,  for 
each  of  the  12  small  entities  impacted  by  this 
NPRM  shows  relatively  small  impacts  for 
most  of  the  small  entities.  The  annualized 
cost  of  compliance  relative  to  total  operating 
revenues  would  be  between  0.2  percent  and 
7.2  percent;  in  most  cases,  the  impact  would 
be  less  than  1.0  percent. 

•  For  seven  of  the  air  carriers  the  ratio  of 
annualized  proposed  rule  costs  to  revenues 
would  be  less  than  1.0  percent,  on  average, 
for  the  three- year  period  1995  through  1997. 
For  these  air  carriers,  there  appears  to  be  a 
prospect  of  absorbing  the  cost  of  the 
proposed  rule  through  some  combination  of 
fare  increases  and  cost  efficiencies.  Even 
though  the  ratio  of  costs  to  revenues  exceed 
1.0  percent,  on  average,  for  the  seven  other 
air  carriers,  there  is  a  prospect  that  two  of 
these  air  carriers  may  have  sufficient  working 
capital  to  incur  initial  cost  increases. 

Disproportionality  analysis:  The  FAA 
does  not  believe  any  of  the  12  small 
entities  would  be  disadvantaged  relative 
to  large  air  carriers,  due  solely  to 
disproportionate  cost  impacts.  All  of  the 
air  carriers  operating  airplanes  with  61 
or  more  seats  have  to  comply  with  the 
proposed  rule  for  CAPS. 

Many  small  air  carriers  are  expecting 
to  incur  relatively  smaller  costs 
proportionate  to  the  size  of  their 
operations  because  most  of  them  have 
code-share  arrangements  with  large  air 
carriers  within  the  majors  category. 
These  airlines  would  probably  be  able  to 
employ  the  CAPS  systems  of  their  code- 
sharing  partners  and  thereby  avoid 
system  development  costs.  Thus, 
because  of  code-share  arrangements 
with  larger  air  carriers,  at  least  8  of  these 
12  small  air  carriers  may  incur  costs 
lower  than  they  otherwise  wotild.  In  the 
operating  cost  of  compliance  section  of 
this  RIA  for  passenger  baggage 
matching,  major  jet  air  carriers  are 
expected  to  incur  an  estimated 
departtire  cost  of  $30,  national  and 
regional  jet  air  carriers  estimated 


departiue  cost  of  $20.98.  Some  of  the 
smallest  air  carriers  that  fall  within  the 
national  and  regional  turboprop 
category  would  incur  a  departure  cost  of 
$5.82.  Hence,  on  a  per  operation  basis, 
lower  operating  costs  are  anticipated  for 
carriers  which  operate  smaller  aircraft. 
In  general,  small  entities  are  more  likely 
to  operate  small  aircraft  than  large 
aircraft. 

Competitiveness  analysis:  The 
proposed  rule,  while  it  may  impose 
financial  burdens  on  small  entities  (see 
affordability  and  business  closure 
analyses),  is  not  anticipated  to 
significantly  change  the  competitiveness 
of  small  entity  airlines  relative  to  larger 
carriers  on  their  domestic  routes. 

As  discussed  in  the  disproportionality 
analysis,  the  proposed  rule  is  not 
expected  to  impose  a  greater  relative 
financial  burden  on  small  compared  to 
large  airlines.  Furthermore,  small 
entities  impacted  by  this  proposed  rule 
are  more  likely  to  either  face  no 
competition  on  individual  route 
segments  or  compete  among  themselves 
radier  than  with  large  airlines.  Medium 
and  large  regional  airlines  (annual 
revenues  less  than  $100  million)  do  not 
compete  directly  with  major  carriers 
(annual  revenues  exceeding  $1  billion). 
Instead,  at  least  two  of  the  impacted 
small  entities  are  regional  carriers  code- 
share  with  major  airlines — UFS  Inc. 
with  United  and  Alaska  Airlines  with 
US  Airways  and  Northwest.  Code- 
sharing  is  a  device  whereby  regional 
carriers  feed  traffic  to  majors  rather  than 
compete  for  traffic.  Thus,  for  nine  of  the 
small  entities,  which  are  classified  as 
medium  or  large  regionals,  to  the  extent 
there  is  competition  on  routes, 
competition  is  generally  limited  to 
carriers  within  the  same  revenue 
categories.  Three  of  the  impacted  small 
entities  are  classified  as  nationals 
(annual  revenues  between  $100  million 
and  $1  billion).  Air  Wisconsin,  one  of 
the  small  entities  classified  as  a  national 
is  also  affiliated  with  United  Airlines — 
a  major.  Because  of  this  a^liation,  it 
seems  unlikely  that  the  cost  impact  of 
the  proposed  rule  per  se  would 
significantly  change  the  relative 
competitiveness  of  Air  Wisconsin.  The 
remaining  two  small  entity  carriers 
classified  as  nationals  do  compete  both 
with  major  airlines,  with  other 
nationals,  and  some  smaller  revenue 
carriers  (namely,  large  regionals).  While 
the  financial  impact  on  these  small 
entities  may  not  be  proportionally 
greater  than  that  imposed  on  the  majors, 
the  nationals  may  have  greater  difficulty 
in  recovering  the  costs  of  compliance 
with  the  proposed  rule  through  ticket 
price  increases.  This  is  because  they  are 
engaged  in  competition  with  the  majors 


for  price  sensitive  travelers.  Lower 
ticket  prices  are  vital  to  maintaining  a 
competitive  edge.  There  is  also  another 
competition  factor  important  for 
nationals — the  cost  of  compliance 
would  probably  be  less  for  carriers  if 
they  link  to  an  existing  computer 
reservation  system  (CRS)  which  has 
been  modified  for  CAPS  rather  than 
building  a  new  stand  alone  CAPS 
system.  Thus,  the  proposed  rule  may 
tend  to  increase  national  carrier  reliance 
on  CRS  systems  controlled  by  major 
airlines.  Again,  this  may  exacerbate  the 
competitive  advantage  of  majors  vis  a 
vis  national  carriers  because  the  terms 
and  cost  of  CRS  use  are  determined  by 
the  majors. 

Business  closure  analysis:  The  FAA  is 
imable  to  determine  with  certainty  the 
extent  to  which  those  small  entities  that 
would  be  significantly  impacted  by  the 
proposed  rule  for  CAPS  would  have  to 
close  their  operations.  However,  the 
profitability  information  (net  income 
gains  and  losses)  and  the  affordability 
analysis  can  be  a  factor  in  business 
closures. 

In  determining  whether  or  not  any  of 
the  12  small  entities  would  close 
business  as  the  result  of  compliance 
with  this  proposed  rule,  one  question 
must  be  answered:  "Would  the  cost  of 
comphance  be  so  great  as  to  impair  an 
entity's  ability  to  remain  in  business?" 
A  number  of  these  small  entities  are 
already  in  serious  financial  difficulty. 
For  example,  one  small  entity  has 
already  filed  for  bankruptcy  imder 
chapter  11.  To  what  extent  the  proposed 
rule  makes  the  difference  in  an  entity 
remaining  in  business  is  difficult  to 
answer.  The  FAA  believes  that  if  the 
potential  cost  of  compliance 
materializes  as  expected,  several  small 
operators  could  go  out  business  due  at 
least  in  part  to  the  proposed  rule. 

Alternatives  Considered 

As  part  of  section  603(c)  of  the  RFA, 
the  following  is  an  analysis  of  pros  and 
cons  of  the  alternatives  to  the  proposed 
rule: 

1.  Status  Quo 

Under  this  alternative,  the  practice  of 
maintaining  the  current  policy  for 
security  of  checked  baggage  on  domestic 
flights  would  continue.  Currently,  the 
FAA  mandates  manuAl  passenger 
screening  or  baggage  matching  only  in 
situations  where  the  FAA  has 
determined  that  a  heightened  threat 
exists.  Continuing  with  this  policy 
would  be  the  least  costly  course  of 
action  but  less  safe.  The  FAA  believes 
that  the  threat  to  civil  aviation  within 
the  United  States  has  increased  and 
further  rulemaking  is  necessary.  Thus, 
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this  alternative  is  not  considered  to  be 
acceptable  because  it  permits 
continuation  of  an  unacceptable  level  of 
risk  to  U.S.  airline  passengers. 
Conclusion:  Under  this  alternative,  there 
is  a  likelihood  of  one  or  more  terrorist 
acts  resulting  in  Class  I  Explosions 
involving  large  commercicd  airplanes 
that  operate  within  the  United  States^ 
(discussed  previously  in  the  benefits 
portion  of  this  Regulatory  Evaluation 
Summary). 

2.  Current  Proposal  Would  Apply  to 
Small  Entities  Only  When  a  Specific 
Threat  Exists  (Standby  CAPS  Program) 

Under  this  alternative,  all  small 
entities  (part  108  aircraft  operators) 
would  be  required  to  implement 
requirements  identical  to  those  of  the 
proposed  rule  only  when  the  Assistant 
Administrator  for  Civil  Aviation 
Security  notified  the  certificate  holder 
in  writing  that  a  seciuity  threat  existed 
with  respect  to  a  partioilar  operation. 
Under  the  proposed  rule,  all  small 
entity  operations  with  61  or  more  seats 
would  be  required  to  implement  CAPS 
for  selectees  for  5%  of  all  passengers 
(originating  only)  and  either  100% 
PPBM  or  EDS  (where  available).  Under 
this  alternative,  however,  small  entity 
operators  with  airplanes  having  61  or 
more  passenger  seats  and  1,500  or  fewer 
employees  would  only  be  required  to 
have  a  "standby  security  provision"  to 
implement  CAPS  and  baggage  matching 
for  selectees. 

This  alternative  may  reduce  the 
potential  cost  impact  to  the  small 
entities.  For  example,  such  airlines 
might  inciu  the  initial  implementation 
cost  estimated  for  the  proposed  rule  but 
avoid  annual  operating  costs;  however, 
the  proposed  rule  is  based  upon  the 
premise  that  a  terrorist  or  criminal  is  not 
likely  to  ignore  a  larger  aircraft 
(determined  by  FAA  to  be  those  with 
seating  configurations  of  61  or  greater 
seats)  merely  because  it  is  opwated  by 
a  small  enti^. 

Accordingly,  this  alternative  is  not 
considered  feasible  because  it  is 
imlikely  to  counter  the  existing  terrorist 
threat.  The  potential  cost  of  compliance 
associated  with  this  alternative  is 
estimated  to  be  $10  million  ($9  million, 
discounted)  over  10  years,  1998  dollars, 
for  all  12  small  entities  potentially 
impacted  by  this  proposed  rule.  This 
cost  estimate  assumes  that  potentially 
impacted  small  entities  would  only 
incur  startup  costs  for  1998,  to  be 
prepared  in  the  event  the  Assistant 
Administrator  for  Civil  Aviation 
Seciirity  requests  that  they  implement 
and  operate  a  CAPS  program  identical 
to  that  of  the  proposed  rule.  Further, 
this  analysis  assumes  that  air  carriers 


could  respond  immediately  to  a  CAPS 
program  request,  using  existing 
personnel  in  the  short  run.  Conclusion: 
This  alternative  would  impose  the 
smallest  cost  of  compliance  on  part  108 
small  entities,  and  it  would  not  impose 
a  significant  economic  impact  (less  than 
one  percent  of  the  median  annual 
revenues  of  the  small  entities  or 
$823,000)  on  a  substantial  number  of 
such  small  entities.  This  alternative 
would  provide  minimal  improvement  in 
protection  against  terrorism  because  it 
would  be  implemented  only  after  an 
airline  was  luiown  to  be  a  target.  This 
alternative  is  rejected  on  the  basis  that 
it  woidd  permit  an  imacceptable  level  of 
risk  to  continue  and  would  jeopardize 
FAA's  intent  to  address  current  security 
concerns  related  to  U.S.  civil  aviation. 

3.  Small  Entities  Do  Nothing  When 
Receiving  Passengers  From  a  Large 
Entity  Air  Carrier  That  Has  Applied 
Proposed  Rule 

The  proposed  rule  could  be  revised  to 
require  small  entities  (having  operations 
using  aircraft  of  61  or  greater  seats)  to 
apply  the  proposed  rule  only  for 
originating  passengers.  For  this 
alternative,  when  a  passenger  transfers 
from  a  large  entity  to  a  small  entity  (on 
which  the  flight  is  to  the  passenger's 
final  destination),  that  small  entity 
would  not  be  required  to  perform 
additional  security  measures.  The  small 
entity  would  still  be  required  to 
implement  the  proposed  rule  for 
originating  passengers  (including  those 
transferring  to  a  large  entity).  The 
checked  baggage  of  some  passengers 
previously  identified  as  posing  a  threat, 
would  be  allowed  to  continue  on  the 
small  entity  if  they  had  been  subjected 
to  heightened  security  measures  by  a 
major  air  carrier.  The  potential  cost  of 
compliance  associated  with  this 
alternative  is  estimated  to  be  $61 
million  ($43  million,  discounted)  over 
10  years,  1998  dollars,  for  all  12  small 
entities  potentially  impacted  by  this 
proposed  rule.  This  cost  estimate  was 
derived  on  the  premise  that  the 
proposed  rule  would  only  apply  to 
those  passengers  that  start  their  trips  on 
flights  provided  by  the  small  entities. 
Since  at  least  half  of  the  passengers 
carried  by  small  entities  are  received 
from  larger  air  carriers,  the  cost  of  this 
alternative  would  be  half  of  that  cost 
imposed  by  the  proposed  rule. 
Conclusion:  This  alternative  would 
impose  the  third  highest  cost  of 
compliance  impact  on  part  108  small 
entities.  It  would  impose  a  significant 
economic  impact  on  6  of  12  small 
entities.  This  alternative  would  achieve 
only  50%  of  the  potential  safety  of  the 
proposed  nUe.  This  alternative  is 


rejected  on  the  basis  that  it  would  offer 
an  unacceptably  high  level  of  threat  to 
U.S.  civil  aviation  security.  While  the 
potential  safety  level  of  this  alternative 
is  higher  than  that  of  Alternative  Two, 
it  is  significantly  lower  than  that  of  the 
proposed  rule. 

4.  Small  Entities  Apply  Proposed  Ride 
on  a  Smaller  Scale 

The  proposed  rule  could  be  revised  to 
allow  small  entities  to  apply  baggage 
matching  for  a  smaller  nimiber  of 
selectees.  Under  this  alternative,  the  rate 
for  selectees  would  be  1%  (as  opposed 
to  5%  for  the  proposed  rule).  The  cost 
savings  to  small  entities  would  depend 
on  the  magnitude  of  the  reduction  in  the 
number  of  selectees;  however,  this 
woidd  involve  reducing  the  number  of 
selectees  arbitrarily  and  not  based  on  a 
prudent  rationale.  Under  this 
alternative,  80%  of  the  checked  baggage 
of  passengers  who  would  have  been 
identified  as  CAPS  selectees  under  the 
proposed  rule  would  be  allowed  to  go 
through  the  system  without  undergoing 
additional  seciirity  measures.  Thus, 
under  this  alternative  a  high  level  of  risk 
would  still  remain  that  would  be 
mitigated  by  the  proposed  rule.  The 
potential  cost  of  compliance  associated 
with  this  alternative  is  estimated  to  be 
$99  million  ($71  million,  discounted) 
over  10  years,  1998  dollars,  for  all  12 
small  entities  potentially  impacted  by 
this  proposed  rtde.  This  cost  estimate  is 
based  on  the  premise  that  small  entities 
woidd  primarily  experience  a  reduction 
in  delay  costs  of  about  80%  of  that  to 
be  inciured  under  the  proposed  rule. 
The  1%  selectee  rate  of  this  alternative 
represents  a  reduction  of  80%  when 
compared  to  the  proposed  rule's 
selectee  rate  of  5%.  With  80%  fewer 
passengers  as  potential  selectees, 
problems  with  reconciliation  of  checked 
baggage  would  be  significanUy  reduced. 
This  impact  is  assumed  to  be  linear,  for 
lack  of  more  accurate  information. 
According  to  technical  personnel  with 
SABRE,  small  changes  in  the  selectee 
rate  (between  1%  and  20%,  for 
example)  would  only  have  a  linear 
affect  on  delay  costs.  That  is,  a  10% 
selectee  rate  would  have  twice  the  delay 
costs  than  a  5%  selectee  rate,  etc.  There 
may  also  be  reductions  in  startup  and 
operating  costs,  though  to  what  extent  is 
unknown.  This  alternative  would  only 
generate  potential  security  benefits  of 
about  20%  (Vs  =  20%)  of  that  of  the 
proposed  rule.  Conc7usio7i;  This 
alternative  would  impose  a  lower  cost  of 
compliance  on  part  108  small  entities 
than  the  proposed  rule;  however,  this 
alternative  (when  compared  to  the 
proposed  rule)  would  provide  a  less 
secure  flight  environment  to  small  part 
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108  operators  and  passengers.  It  would 
also  impose  a  significant  economic 
impact  on  a  substantial  number  of  such 
small  entities  (more  than  1%  of  the 
median  annual  revenues  of  the  small 
entities,  or  $823,000).  This  alternative  is 
rejected  on  the  basis  that  it  would  not 
sufficiently  reduce  the  risk  of 
explosions  due  to  terrorism. 

5.  The  CAPS  NPRM  (Preferred) 

This  alternative  represents  the 
proposed  rule  for  CAPS.  Under  this 
alternative,  small  entities  (in  addition  to 
any  other  part  108  aircraft  operators 
with  airplanes  having  61  or  more  seats) 
would  be  required  to  implement  CAPS 
(estimated  at  selectee  rate  of  5%  of  all 
passengers  (originating  only)  whose 
checked  baggage  would  be  subjected  to 
additional  security  measures),  or  either 
conduct  100%  PPBM  or  screen  checked 
baggage  by  EDS  (where  available).  The 
cost  of  compliance  expected  to  be 
incurred  by  the  12  small  entities  subject 
to  the  reqiiirements  of  the  proposed  rule 
is  estimated  to  be  $122  million  ($85 
million,  discoimted)  over  the  next  10 
years. 

This  alternative  is  preferred  to  the 
aforementioned  alternatives  because  it 
would  impose  costs  and  generate 
benefits  in  a  manner  that  would  create 
the  best  balance  between  the  coM  of 
doing  business  for  all  affected  part  108 
operators  and  enhanced  aviation 
security  (in  the  form  of  threat  reduction) 
for  the  traveling  public  (including 
operators). 

International  Trade  Impact  Statement 

This  proposed  rule  would  not  present 
a  significant  impediment  to  either  U.S. 
firms  doing  business  aboard,  or  foreign 
firms  doing  business  in  the  United 
States.  The  proposed  rule  would  only 
apply  to  and  impact  those  part  108 
scheduled  air  carriers  (with  61  or  more 
passenger  seats)  that  conduct  operations 
in  the  United  States.  Foreign  air  carriers 
do  not  compete  with  U.S.  domestic  air 
carriers  in  providing  air  transportation 
within  the  United  States.  Air  carriers 
that  conduct  operations  outside  of  the 
United  States  are  required  to  conduct 
100%  PPBM,  which  is  a  more  stringent 
requirement  than  contained  in  this 
proposal. 

Initial  Unfunded  Mandates  Assessment 
and  Analysis 

A.  Applicability  of  the  Unfunded 
Mandates  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22.  1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 


written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  significant  intergovernmental 
mandate.  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  state,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals  or  rules. 

Since  this  proposed  rule  contains  a 
private  sector  mandate  with  a  potential 
cost  impact  of  more  than  $100  million 
annually,  the  requirements  of  Title  II  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  do  apply.  For  this  reason,  an 
assessment  of  the  Unfunded  Mandates 
Act  on  the  impacted  private  sector  is 
discussed  below. 

B.  Unfunded  Mandates  Act  Impact 
Assessment 

To  assess  the  potential  impact  of  the 
Unfunded  Mandates  Reform  Act  (Act)  of 
1995  from  this  proposed  rule,  the  Act 
identifies  six  components  that  must  be 
addressed  in  the  assessment  of  this 
proposed  rule.  Each  of  those 
components  is  discussed  below. 

1.  Provision  of  Federal  Law  Under 
Which  the  Proposed  Rule  is  Being 
Promulgated 

The  legal  basis  for  the  proposed  rule 
is  found  in  49  U.S.C.  44901  et  seq.  As 
a  matter  of  policy,  the  FAA  must 
consider,  among  other  concerns, 
maintaining  and  enhancing  safety  and 
security  in  air  commerce  as  its  highest 
priorities  (49  U.S.C.  40101(d)). 

2.  Assessment  of  the  Anticipated  Costs 
and  Benefits  of  the  Federal  Mandate 

a.  Estimate  of  Costs — The  proposed 
rule  would  impose  an  estimated  cost  of 


$2.8  billion  ($2.0  billion,  discounted) 
over  10  years.  This  cost  estimate  is 
composed  of  three  components:  (1) 
checked  baggage  matching  costs  ($2.2 
billion;  $1.6  billion,  discounted),  (2) 
checked  baggage  matching  flight  delay 
costs  ($473  million;  $326  million, 
discounted),  and  (3)  CAPS  program 
costs  ($70  million;  $51  million, 
discounted).  During  the  first  year  of  the 
proposed  rule  (2000),  which  is  also  the 
most  costly,  part  108  air  carriers  are 
expected  to  incur  costs  of  approximately 
$456  million  ($426,  discounted).  This 
estimate  includes  fixed  and  recurring 
cost  components. 

b.  Estimate  of  Benefits— The  primary 
benefit  of  the  proposed  rule  would  be 
significantly  increased  protection  to 
Americans  and  others  traveling  on  U.S. 
domestic  air  carrier  flights  firom  the 
increasing  threat  of  acts  of  terrorism. 
Specifically,  the  proposed  rule  is  aimed 
at  preventing  explosives  from  being 
placed  on  board  commercial  flights  in 
checked  baggage.  In  order  for  security 
benefits  to  offset  compliance  costs,  a 
terrorist  act  (such  as  a  Class  I  Explosion) 
resulting  in  380  aviation  fatalities 
(including  other  types  of  casualty  losses 
such  as  aircraft  replacement,  market 
loss,  etc.)  would  have  to  be  avoided  over 
the  10  years. 

c.  Estimates  of  Future  Costs  of 
Compliance  of  the  Federal  Mandate — 
For  the  32  aircraft  operators  that  would 
potentially  be  impacted  by  the  proposed 
rule,  the  total  annual  costs  in  each  of  the 
next  10  years  would  be  greater  than 
$100  million.  The  total  cost  of  the 
proposed  rule  for  the  10-year  period  (in 
1998  dollars)  would  be  approximately 
$2.8  billion  ($2.0  billion,  discoimted) 
and  the  annualized  present  value  of  the 
costs  of  compliance  would  be 
approximately  $234  million  per  year.  A 
more  detailed  discussion  of  costs  is 
shovm  in  the  analysis  of  costs  section  of 
this  regulatory  impact  analysis 
smnmary. 

d.  Estimates  of  Disproportionate 
Budgetary  Effects  of  the  Federal 
Mandate— The  32  aircraft  operators  that 
would  be  impacted  by  the  proposed  rule 
are  widely  dispersed  across  the  United 
States,  as  evident  by  their  respective 
hub  locations.  For  example.  Delta 
Airlines  has  its  main  hub  in  Atlanta, 
GA;  United  Airlines  has  its  main  hub  in 
Chicago,  IL;  American  and  Southwest 
Airlines  have  their  main  hubs  in  Dallas, 
TX.  Smaller  air  carriers  (namely 
regionals)  also  have  their  main  hubs 
dispersed  similarly  to  the  majors  and 
nationals  since  they  primarily  carry 
their  passengers  into  small  hub  airports. 
It  is  for  these  reasons  that  the  proposed 
rule  would  not  impose  any 
disproportionate  budgetary  effects  on 
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any  particiilar  region  of  the  country.  The 
proposed  rule  would,  however,  impose 
costs  on  a  particular  segment  of  the 
private  sector  as  noted  previously  in  the 
estimate  of  costs  section  of  this 
Unfunded  Mandate  Act  Analysis. 

e.  Estimates  of  the  Effect  of  the 
Federal  Mandate  on  the  National 
Economy^As  the  result  of  the  proposed 
rule,  the  impacted  part  108  air  carriers 
are  expected  to  increase  staffing  and 
training  of  airport  terminal  persomiel. 
There  is  insufficient  information  to  be 
able  to  estimate  the  multiplier  effect  the 
additional  jobs  spurred  by  this  proposed 
rule  would  have  on  the  local  economy 
in  the  form  of  a  lower  imemployment 
rate,  added  tax  revenues,  and  increased 
sales  for  consumer  goods  on  local 
communities  and  the  national  economy. 
The  FAA  is  reasonably  certain  that  the 
creation  of  additional  jobs  by  the 
proposed  rule  would  have  a  positive 
impact. 

f.  Discussion  of  the  Least  Burdensome 
Regulatory  Alternative — ^The  FAA  has 
identified  four  alternatives  to  the 
proposed  rule  in  addition  to 
maintaining  the  status  quo:  (1)  require 
mandatory  EDS  (phased  in)  without 
CAPS;  (2)  require  100%  PPBM  during 
phase-in  of  ^S;  (3)  require  random  bag 
matching  diuing  EDS  phase-in;  ur  (4) 
require  bag  matching  on  only  some 
CAPS  selectees.  Section  V  of  the  full 
Regulatory  Impact  Analysis  (RIA) 
(contained  in  the  docket)  describes  the 
four  alternatives  to  the  proposed  rule  as 
well  as  the  costs  to  implement  them. 
The  FAA  contends  that  using  CAPS  to 
identify  those  passengers  who  possibly 
are  a  threat  to  the  security  of  a  flight  and 
requiring  passenger  baggage  matching  or 
screening  by  EDS,  where  EDS  is 
available,  is  the  most  practical  and  cost- 
beneficial  alternative  cmrently  available 
to  increase  the  level  of  security  on 
domestic  flights.  A  more  detailed 
discussion  of  alternatives  is  shown  in 
the  analysis  of  alternative  section  of  the 
RIA. 

C.  Conclusion 

The  FAA  has  determined  that  the  cost 
of  compliance  of  the  proposed  rule 
would  be  greater  than  $100  million  in 
each  of  the  10  years,  but  the  economic 
impact  on  State,  local  and  tribal 
governments  would  not  exceed  the  $100 
million  threshold.  The  proposed  rule 
would  impose  a  Federal  mandate  of 
greater  than  $100  million  per  year  on 
the  private  sector.  Of  all  of  the 
alternatives  examined  in  this 
assessment  of  the  Act  and  the  analysis 
of  alternatives  section  of  the  RIA,  the 
proposed  rule  provides  the  largest  net 
benefit. 


Federalism  Implications 

The  regulation  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

List  of  Subjects  in  14  CFR  Part  108 

Air  carriers.  Aircraft,  Airmen, 
Airports,  Arms  and  munitions, 
Explosives,  Law  enforcement  officers, 
Reporting  and  recordkeeping 
requirements.  Security  measures,  X- 
rays. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  108  of  Title  14, 
Code  of  Federal  Regulations  (14  CFR 
part  108)  as  follow^s: 

PART  108— AIRCRAFT  OPERATOR 
SECURITY 

1.  The  authority  citation  for  part  108 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  5103,  40113, 
40119.  44701-44702,  44705,  44901-44905, 
44907,  44913-44914,  44932.  44935-44936, 
46105. 

2.  Amend  §  108.5  by  revising 
paragraph  (a)  to  read  as  follows: 

§  108.5    Security  program:  Adoption  and 
implementation. 

(a)  Each  certificate  holder  shall  adopt 
and  carry  out  a  security  program  that 
meets  the  requirements  of  §  108.7  of  this 
part  for  each  of  the  following  scheduled 
or  public  charter  passenger  operations: 

(1)  Each  operation  with  an  airplane 
having  a  passenger  seating  configuration 
of  more  than  60  seats. 

(2)  Each  operation  with  an  airplane 
having  a  passenger  seating  configination 
of  60  or  fewer  seats  that  provides 
deplaned  passengers  access,  that  is  not 
otherwise  controlled  by  a  certificate 
holder  using  an  approved  security 
program  or  a  foreign  air  carrier  using  a 
security  program  required  by  §  129.25  of 
this  chapter,  to  a  sterile  area,  except  that 
where  the  certificate  holder  elects  to  not 
carry  out  the  provisions  of  §  108.12  of 
this  part,  that  part  of  the  program 
effecting  compliance  with  the 
requirements  listed  in  §  108.7(b)(9)  of 
this  part  need  only  be  implemented 
when  the  Associate  Administrator  for 
Civil  Aviation  Security,  or  a  designee, 
notifies  the  certfficate  holder  in  writing 


that  a  security  threat  exists  with  respect 
to  the  operation. 

(3)  Each  operation  with  an  airplane 
having  a  passenger  seating  configuration 
of  60  or  fewer  seats  where  the  certificate 
holder  elects  to  carry  out  the  provisions 
of  §  108.12  of  this  part,  except  that 
where  the  operation  does  not  provide 
deplaned  passengers  access  to  a  sterile 
area,  the  requirements  of  §  lOS.Tfb)  (1) 
and  (4)  of  this  part  need  only  be 
implemented  when  the  Associate 
Administrator  for  Civil  Aviation 
Security,  or  a  designee,  notifies  the 
certificate  holder  in  writing  that  a 
secvirity  threat  exists  with  respect  to  the 
operation. 

(4)  Each  operation  with  an  airplane 
having  a  passenger  seating  configuration 
of  more  than  30  but  less  than  61  seats, 
that  is  not  subject  to  paragraph  (a)(2)  of 
this  section,  except  that  those  parts  of 
the  program  effecting  compliance  with 
the  requirements  of  §  108.7(b)  (1),  (2), 
(4)  and  (9)  of  this  part  need  only  be 
implemented  when  the  Assistant 
Administrator  for  Civil  Aviation 
Security  notifies  the  certificate  holder  in 
writing  that  a  security  threat  exists  with 
respect  to  the  operation. 
***** 

3.  Amend  §108.7  by  adding 
paragraph  (b)(9)  to  read  as  follows: 

S 1 08.7    Sacurity  program:  Form,  content, 
and  availatMlity. 

*        •        *        •        • 

(b)*  *  * 

(9)  The  procedines  used  to  perform 
the  checked  baggage  security  functions 
specified  in  §  108.12  of  this  part  for 
scheduled  passenger  operations. 
***** 

4.  Add  §  108.12  to  read  as  follows: 

§  1 08.1 2    Security  of  ctteclced  baggage  for 
operations  within  the  United  State*. 

(a)  Each  air  carrier  required  to  adopt 
and  carry  out  a  security  program  in 
accordance  with  §  108.5  of  this  part 
shall  apply  the  checked  baggage  security 
requirements  of  this  section  in 
accordance  with  its  security  program  for 
scheduled  passenger  operations  within 
the  United  States.  For  each  operation 
the  air  carrier  shall — 

(1)  For  each  originating  passenger 
checking  baggage,  use  a  computer- 
assisted  passenger  screening  (CAPS) 
system,  approved  by  the  Administrator, 
capable  of  selecting  passengers  based  on 
specffic  criteria  and  at  random;  or 

(2)  Determine  that  the  passenger 
associated  with  each  originating 
checked  bag  is  aboard  the  flight  or  that 
each  originating  bag  not  matched  to  a 
passenger  aboard  the  flight  has  been 
screened  by  an  explosives  detection 
system  (EDS). 


19240 


Federal  Register /Vol.  64,  No.  74 /Monday,  April  19,  1999 /Proposed  Rules 


(b)  For  each  operation  subject  to 
paragraph  (a)  of  this  section,  the  air 
carrier  may  not  transport  the  baggage  of 
a  non-originating  passenger  unless — 

(1)  The  passenger  is  aboard  the  flight; 

(2)  The  passenger  associated  with  the 
baggage  was  screened  by  a  CAPS  system 
approved  by  the  Administrator  prior  to 
an  earlier  flight  leg  and  information  is 
available  to  the  air  carrier  that  the 
passenger  was  not  selected; 

(3)  Information  is  available  to  the  air 
carrier  that  the  baggage  was  screened  by 
an  EDS  prior  to  an  earlier  flight  leg; 

(4)  The  baggage  is  screened  by  an  EDS 
prior  to  the  current  flight;  or 

(5)  The  passenger  is  screened  for  the 
current  flight  as  an  originating 
passenger  in  accordance  with  paragraph 
(a)  (1)  of  this  section. 

(c)  The  checked  baggage  of  a 
passenger  selected  by  the  CAPS  system 
shall  not  be  transported  aboard  the 
flight  unless — 

(1)  The  baggage  is  screened  by  an  EDS 
where  an  EDS  is  available;  or 

(2)  Where  an  EDS  is  not  available,  the 
passenger  associated  with  the  baggage  is 
aboard  the  flight. 

(d)  An  EDS  is  considered  to  be 
available  to  an  air  carrier  for  screening 
a  checked  bag  when  it  is — 

(1)  Under  the  operational  control  of 
the  air  carrier; 

(2)  Functioning  properly; 

(3)  Located  proximate  to  where  the 
baggage  is  tendered  by  the  passenger  or 
along  the  route  the  baggage  normally 
travels  during  the  process  of  being 
loaded  onto  the  aircraft; 

(4)  Staffed  by  appropriately  trained 
personnel;  and 

(5)  Not  in  use  to  screen  other 
identified  baggage  such  that  a 
significant  delay  in  a  flight  might  resvdt 
from  having  to  wait  to  use  the  EDS  to 
screen  the  bag. 


(e)  Each  air  carrier  shall  establish 
procedures  for  implementing  security 
measures  for  checked  baggage  under 
this  section  that — 

(1)  Ensures  nondiscriminatory 
application;  and 

(2)  Minimizes  the  overt  identification 
of  passengers  selected  for  additional 
security  procedures. 

(f)  Each  person  used  by  an  air  carrier 
to  implement  its  CAPS  system  whose 
job  fimction  will  be  likely  to  involve 
interactions  with  passengers  shall  be 
trained  on  the  CAPS  system.  The 
training  shall  include — 

(1)  An  overview  of  the  purpose  of 
screening,  including  an  explanation  that 
selection  does  not  imply  that  a 
passenger  is  suspected  of  any  illegal 
activity; 

(2)  A  general  description  of  the  CAPS 
system  and  how  it  is  designed  to  select 
passengers  on  a  nondiscriminatory 
basis; 

(3)  An  advisory  that  the  CAPS  system 
selects  some  passengers  at  random; 

(4)  An  advisory  that  the  CAPS  system 
is  not  coimected  to  any  law  enforcement 
or  intelligence  data  base;  and 

(5)  Instruction  on  treating  passengers 
selected  by  the  CAPS  system  in  a 
respectful  and  non-stigmatizing  manner. 

(g)  An  air  carrier  may  not  modify  the 
selection  criteria  of  the  CAPS  system 
without  the  written  approval  of  the 
Administrator.  Nor  may  an  air  carrier 
apply  any  supplemental  system  of 
passenger  screening  to  select  passengers 
for  additional  security  measures  without 
the  approval  of  the  Administrator. 

(h)  (1)  Each  air  carrier  shall  make 
available  to  the  Administrator  the 
information  specified  in  its  security 
program  on  the  general  operation  of  its 
CAPS  system. 

(2)  Each  air  carrier  shall  maintain,  for 
at  least  24  hours,  but  not  longer  than  72 


hours,  after  flight  departure,  information 
linking  a  passenger's  name  or  other 
identifying  data  to  whether  the 
passenger  was  selected  by  the  CAPS 
system. 

(3)  Each  air  carrier  shall  provide  the 
Administrator  with  CAPS  system  data 
for  any  specific  flight,  including  selectee 
status  of  individuals  on  the  flight,  when 
requested  as  part  of — 

(i)  An  evaluation  of  the  CAPS  system 
to  determine  possible  discriminatory 
impacts; 

(ii)  An  accident  investigation; 

(iii)  A  security  incident  investigation; 
or 

(iv)  Security  compliance  oversight. 

(i)  An  air  carrier  may  apply  alternate 
procedures  that  are  established  in  its 
security  program  for  screening  checked 
bags  to  address  special  situations.  These 
situations  could  include — 

(1)  Baggage  acceptance  at  off-airport 
locations; 

(2)  The  transportation  of  bags 
separated  from  a  passenger  for  reasons 
outside  the  control  of  the  passenger, 
e.g.,  lost  bags; 

(3)  CAPS  system  failure; 

(4)  Extraordinary  operational 
circtmistances; 

(5)  The  use  of  technologies  or 
equipment  other  than  an  EDS  to  screen 
checked  baggage;  and 

(6)  Any  other  situation  specified  by 
the  Associate  Administrator  for  Civil 
Aviation  Security  in  the  air  carrier's 
security  program. 

'  Issued  in  Washington,  DC,  on  April  13, 
1999. 

Anthony  Fainberg, 

Director,  Office  of  Civil  Aviation  Security 
Policy  and  Planning. 

(PR  Doc.  99-9635  Filed  4-14-99;  10:07  am) 
BILUNQ  CODE  4910-13-U  " 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  arul  Extension  Service 

Proposed  Guidelines  for  State  Plans  of 
Work  for  the  Agricultural  Research  and 
Extension  Formula  Funds 

agency:  Cooperative  State  Research, 

Education,  and  Extension  Service, 

USDA. 

ACTION:  Notice  and  Request  for 

Conunent. 

summary:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  is  requesting  public 
comment  on  the  proposed  Guidelines 
for  State  Plans  of  Work  for  the 
Agricultural  Research  and  Extension 
Formula  Funds.  These  guidelines 
prescribe  the  procedures  to  be  followed 
by  the  eligible  institutions  receiving 
Federal  agricultural  research  and 
extension  formula  funds  under  the 
Hatch  Act  of  1887,  as  amended  (7  U.S.C. 
361a  et  seq.);  sections  3(b)(1)  and  (c)  of 
the  Smith-Lever  Act  of  1914,  as 
amended  (7  U.S.C.  343  (b)(1)  and  (c)); 
and  sections  1444  and  1445  of  the 
National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  U.S.C.  3221  and 
3222).  The  recipients  of  these  funds  are 
commonly  referred  to  as  the  1862  land- 
grant  institutions  and  1890  land-grant 
institutions,  including  Tuskegee 
University.  CSREES  is  also  requesting 
public  comment  on  the  development  of 
research  and  extension  protocols  used 
to  evaluate  the  success  of  raultistate, 
multi-institutional,  and 
multidisciplinary  research  and 
extension  activities,  and  joint  research 
and  extension  activities,  in  addressing 
critical  agricultural  issues  identified  in 
the  submitted  plans  of  work. 
DATES:  Written  comments  are  invited 
from  interested  individuals  and 
organizations.  To  be  considered  in  the 
formulation  of  the  guidelines,  comments 
must  be  received  on  or  before  May  19, 
1999. 

ADDRESSES:  Address  all  comments  to 
CSREES-USDA;  Office  of  Extramural 
Programs;  Policy  and  Program  Liaison 
Staff;  Mail  Stop  2299;  1400 
Independence  Avenue,  S.W.; 
Washington,  D.C.  20250-2299. 
Comments  may  be  hand-delivered  to 
CSREES-USDA;  Office  of  Extramural 
Programs;  Room  302  Aerospace  Center; 
901  D  Street,  S.W.;  Washington,  D.C. 
20024.  Comments  may  also  be  mailed 
electronically  to  oep@reeusda.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
George  Cooper;  Deputy  Administrator, 
Partnerships;  Cooperative  State 


Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
Washington,  D.C.  20250;  at  202-720- 
5285  or  202-720-5369,  202-720-4924 
(fax)  or  via  electronic  mail  at 
bhewitt@reeusda.gov. 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

In  accordance  with  the  Office  of 
Management  and  Budget  (0MB) 
regulations  (5  CFR  Part  1320)  that 
implement  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35),  the 
information  collection  and 
recordkeeping  requirements  imposed  by 
the  implementation  of  these  guidelines 
have  been  submitted  to  OMB  for 
approval.  Those  requirements  will  not 
become  effective  prior  to  OMB  approval. 
The  eligible  institutions  will  be  notified 
upon  this  approval. 

Title:  Reporting  Requirements  for 
State  Plans  of  Work  for  Agricultural 
Research  and  Extension  Formula  Funds. 

Summary:  The  purpose  of  this 
collection  of  information  is  to 
implement  the  requirements  of  section  7 
of  the  Hatch  Act  of  1887,  as  amended  (7 
U.S.C.  361g);  section  4  of  the  Smith- 
Lever  Act,  as  amended  (7  U.S.C.  343); 
and  section  1444(d)  and  section  1445(c) 
of  the  National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977  (NARETPA),  as  amended  (7  U.S.C. 
3221(d)  and  3222  (c)).  which  require 
that  before  funds  may  be  provided  to  a 
State  or  eligible  institution  under  these 
Acts  a  plan  of  work  must  be  submitted 
by  the  proper  officials  of  the  State  or 
eligible  institution,  as  appropriate,  and 
approved  by  the  Secretary  of 
Agriculture. 

Need  for  the  Information:  "fne 
Agricultural  Research,  Extension,  and 
Education  Reform  Act  of  1 998 
(AREERA),  Pub.  L.  105-185,  amended 
the  Hatch  Act  of  1887,  Smith-Lever  Act, 
and  sections  1444  and  1445  of 
NARETPA  to  require  plans  of  work  to  be 
received  and  approved  by  CSREES  prior 
to  the  distribution  of  funding  authorized 
under  these  Acts.  This  collection  of 
information  will  satisfy  the  plan  of  work 
reporting  requirements  as  imposed  by 
these  Acts.  This  collection  of 
information  includes  three  parts:  the 
submission  of  a  5-year  plan  of  work 
every  five  years;  the  submission  of  an 
aimual  update  of  the  5-year  plan  of 
work,  if  applicable;  and  the  submission 
of  an  annual  report  of  accomplishments 
and  results. 

The  first  two  collections  of 
information  are  required  in  order  to 
satisfy  the  above  amendments  to  the 
Acts  that  authorize  the  distribution  of 
agricultural  research  and  extension 
formula  funds  to  States  and  eligible 


institutions.  In  addition  to  a  description 
of  plaimed  programs,  the  5-Year  Plan  of 
Work  must  include  information  on  how 
critical  short-term,  intermediate,  and 
long-term  agricultural  issues  in  the  State 
will  be  addressed  in  research  and 
extension  programs;  how  the  State  or 
eligible  institution  has  developed  a 
process  to  consult  users  of  agricultural 
extension  and  research  in  the 
identification  of  critical  agricultural 
issues  in  the  State  and  the  development 
of  programs  and  projects  targeting  these 
issues  (also  referred  to  as  stakeholder 
input);  how  the  State  or  eligible 
institution  has  made  efforts  to  identify 
and  collaborate  with  other  universities 
and  colleges  that  have  a  unique  capacity 
to  address  the  identified  agricultural 
issues  in  the  State  and  the  extent  of 
current  and  emerging  efforts  (including 
the  regional  and/or  multistate  efforts)  to 
work  with  these  institutions;  the 
manner  in  which  research  and 
extension,  including  research  and 
extension  activities  funded  other  than 
through  formula  funds,  will  cooperate  to 
address  the  critical  issues  in  the  State, 
including  activities  to  be  carried  out 
separately,  sequentially,  or  jointly;  and 
for  extension,  the  education  and 
outreach  programs  already  underway  to 
convey  available  research  results  that 
are  pertinent  to  a  critical  agricultural 
issue,  including  efforts  to  encourage 
multicounty  cooperation  in  the 
dissemination  of  research  information. 

Section  103(e)  of  AREERA  (7  U.S.C. 
7613(e))  also  required,  effective  October 
1, 1999,  that  a  merit  review  process  be 
established  at  the  1862  land-grant 
institutions  and  1890  land-grant 
institutions  in  order  to  obtain 
agricultural  research  and  extension 
formula  funds.  The  5-Year  Plan  of  Work 
includes  a  section  for  the  description  of 
the  merit  review  process  to  ensure  that 
such  a  process  is  in  place  prior  to  the 
distribution  of  agricultural  research  and 
extension  formula  funds. 

Sections  104  and  105  of  AREERA  also 
amended  the  Hatch  Act  and  Smith- 
Lever  Act  to  require  that  a  specified 
amoimt  of  the  agricultural  research  and 
extension  formula  funds  be  expended 
for  multistate  activities  and  that  a 
description  of  these  activities  be 
reported  in  the  plan  of  work.  Section 
204  of  AREERA  further  amended  the 
Hatch  Act  and  Smith-Lever  Act  to 
require  that  a  specified  amount  of  the 
agricultural  research  and  extension 
formula  funds  be  expended  for  activities 
that  integrate  cooperative  research  and 
extension  and  that  a  description  of  these 
activities  be  included  in  the  plan  of 
work.  Two  components  of  the  5-Year 
Plan  of  Work  submission  on  Multistate 
Activities  and  on  Integrated  Research 
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and  Extension  Activities  have  been 
included  to  meet  these  additional 
requirements. 

The  second  collection  of  information 
will  be  an  annual  update  to  the  5-Year 
Plan  of  Work.  This  will  be  required  only 
if  there  is  a  substantive  change  to 
planned  programs  or  a  significant 
change  in  funding  as  outlined  in  the 
proposed  guidelines. 

The  third  collection  of  information 
will  be  the  Annual  Report  of 
Accomplishments  and  Results.  This  will 
be  based  on  the  5-Year  Plan  of  Work  and 
will  assist  CSREES  in  ensuring  that 
federally  supported  and  conducted 
research  and  extension  activities  are 
accomplished  in  accordance  with  the 
management  principles  set  forth  under 
section  102(d)  of  AREERA  (7  U.S.C. 
7612(d)).  These  principles  require  that 
to  the  maximum  extent  possible, 
CSREES  shall  ensure  that  federally 
supported  research  and  extension 
activities  are  accomplished  in  a  manner 
that  integrates  agricultural  research, 
extension,  and  education  functions  to 
better  link  research  to  technology 
transfer  and  information  dissemination 
activities;  encoiu^es  regional  and 
multistate  programs  to  address  relevant 
issues  of  common  concern  and  to  better 
leverage  scarce  resources;  and  achieves 
agricultural  research,  extension, 
education  objectives  through  multi- 
institutional  and  multifunctional 
approaches  and  by  conducting  research 
at  facilities  and  institutions  best 
equipped  to  achieve  these  objectives. 

Respondents:  Respondents  will  be  the 
57  1862  land-grant  institutions  and  the 
17  1890  land-grant  institutions, 
including  Tuskegee  University,  who 
will  provide  a  5-year  plan  of  work  once 
every  five  years;  will  update  annually 
this  5-year  plan  of  work,  if  necessary; 
and  will  report  on  the  accomplishments 
and  resiilts  of  this  5-year  plan  of  work 
annually  to  CSREES. 

Estimate  of  Burden:  The  amendments 
to  AREERA  require  a  plan  of  work  for 
funds  that  are  distributed  on  an  annual 
basis.  To  reduce  the  burden  on 
respondents,  CSREES  proposes  a  5-Year 
Plan  of  Work  to  be  modified  by  an 
annual  update  only  where  there  are 
substantive  program  changes  and/or 
significant  funding  changes. 

The  total  reporting  and  recordkeeping 
requirements  for  the  submission  of  the 
"5-Year  Plan  of  Work"  is  estimated  to 
average  1,349.44  hours  per  response. 
There  are  five  required  components  of 
this  "5-Year  Plan  of  Work":  "Planned 
Programs,"  "Stakeholder  Input 
Process,"  "Program  Review  Process," 
"Multistate  Activities,"  and  "Integrated 
Research  and  Extension  Activities."  The 
total  reporting  and  recordkeeping 


requirement  for  "Planned  Programs"  is 
estimated  at  690.00  hoiu-s;  for 
"Stakeholder  Input  Process"  is 
estimated  at  9.19  hours;  for  "Program 
Review  Process"  is  estimated  at  276.00  . 
hours;  for  "Multistate  Activities"  is 
estimated  at  216.75  hours;  and  for 
"Integrated  Research  and  Extension 
Activities"  is  estimated  at  157.50  hours. 

Estimated  Number  of  Respondents: 
57. 

Estimated  Number  of  Responses:  148. 

Estimated  Total  Annual  Burden  on 
Respondents:  199,717.12  hours. 

Frequency  of  Responses:  Once  every 
five  years. 

If  the  "5- Year  Plan  of  Work"  needs  to 
be  updated  as  an  "Annual  Update  to  the 
5-Year  Plan  of  Work."  the  total  reporting 
and  recordkeeping  requirement  is 
estimated  to  average  134.94  hours  per 
response. 

Estimated  Number  of  Respondents:  7. 

Estimated  Number  of  Responses:  15. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,024.16  hours. 

Frequency  of  Responses:  Annually. 

The  total  annual  reporting  and 
recordkeeping  requirements  for  the 
"Annual  Report  of  Accomplishments 
and  Results"  is  estimated  to  average 
1,366.67  hours  per  response. 

Estimated  Number  of  Respondents: 
57. 

Estimated  Number  of  Responses:  148. 

Estimated  Total  Annual  Burden  on 
Respondents:  202,267.16  hovas. 

Frequency  of  Responses:  Annually. 

Comments:  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of^e 
Agency,  including  whether  the  ' 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments  may 
be  sent  to:  CSREES-USDA;  Office  of 
Extramural  Programs;  Policy  and 
Program  Liaison  Staff;  Mail  Stop  2299; 
1400  Independence  Avenue,  S.W.; 
Washington,  D.C.  20250-2299  by  June 
23, 1999  or  to  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.C.  20502.  Reference  should  be  made 


to  the  volume,  page,  and  date  of  this 
Federal  Register  publication. 

Background  and  Purpose 

The  Cooperative  State  Research, 
Education,  and  Extension  Service 
(CSREES)  proposes  to  implement  the 
following  Guidelines  for  State  Plans  of 
Work  for  the  Agricultural  Research  and 
Extension  Formula  Funds  in  order  to 
meet  the  plan  of  work  reporting 
requirements  enacted  in  the 
Agricultural  Research,  Extension,  and 
Education  Reform  Act  of  1998 
(AREERA),  Pub.  L.  105-185.  The 
AREERA  amendments  added  new  and 
consistent  plan  of  work  requirements  for 
agricultural  research  and  extension 
formula  funds  provided  imder  the  Hatch 
Act  of  1887  (7  U.S.C.  361a  et  seq.),  the 
Smith-lever  Act  (7  U.S.C.  341  et  seq.). 
and  sections  1444  and  1445  of  the 
National  Agricultural  Research, 
Extension,  and  Teaching  PoUcy  Act  of 
1977  (U.S.C.  3221  and  3222).  The 
specific  plan  of  work  reporting 
requirements  are  outlined  in  the 
"Preface  and  Authority"  section  of  the 
Guidelines. 

These  guidelines  were  developed  by 
CSREES  in  consultation  with  the  State    . 
partners  at  the  1862  land-grant 
institutions  and  the  1890  land-grant 
institutions,  including  Tuskegee 
University.  Since  the  enactment  of 
AREERA  on  June  23, 1998,  the  Agency 
has  engaged  in  these  consultations, 
under  an  exemption  to  the  Federal 
Advisory  Committee  Act  (7  U.S.C. 
3124a(e)),  with  members  of  both  the 
Federal  and  State  partnership  focusing 
on  different  aspects  of  the  plan  of  work 
and  requirements  for  the  agricultural 
research  and  extension  formula  funds 
(i.e.,  stakeholder  input,  multistate  and 
integrated  activities),  and  has  received 
input  and  comments  from  the  1862  and 
1890  land-grant  commimity  to  ensure 
that  the  Guidelines,  while  meeting  the 
legal  requirements  of  the  legislation, 
address  the  issues  and  concerns  of  the 
recipients. 

CSREES  is  committed  to  a  set  of  basic 
principles  regarding  the  plan  of  work 
emphasizing  the  content  in  the  plan  of 
work  rather  than  the  format.  CSREES 
has  developed  guidance  about  what 
goes  into  a  plan  of  work,  not  how  it  is 
to  be  reported.  Thus.  CSREES  does  not 
intend  to  develop  a  prototype,  template, 
or  a  model  plan  of  work.  CSREES  is 
committed  to  allowing  all  institutions 
maximimi  flexibility  in  responding  to 
the  content  required  by  legislation. 

The  amendments  to  the  Hatch  and 
Smith-Lever  Acts  plan  of  work 
requirements  made  by  section  202  of 
AREERA  require  the  Secretary  of 
Agriculture  to  develop  protocols  to 
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evaluate  the  success  of  multistate, 
multi-institutional,  and 
multidisciplinary  research  and 
extension  activities,  and  joint  research 
and  extension  activities,  in  addressing 
the  critical  agricultural  issues  identified 
in  the  plans  of  work.  Although  not 
included  in  the  Guidelines  at  present, 
CSREES  also  seeks  comments  on 
evaluation  protocols  and  criteria  for  the 
plans  of  work  that  will  eventually 
become  part  of  the  Guidelines.  This 
section  also  stipulates  that  these 
protocols  be  developed  by  CSREES  in 
shared  consultation  with  the  National 
Agricultural  Research,  Extension, 
Education,  and  Economics  Advisory 
Board.  CSREES  is  in  the  process  of 
developing  these  protocols  in 
consultation  with  this  Advisory  Board. 

CSREES  is  proposing  to  use  the 
Annual  Reports  of  Accomplishments 
and  Results  to  evaluate  the  success  of 
multistate,  multi-institutional,  and 
multidisciplinary  activities,  and  joint 
research  and  extension  activities,  in 
addressing  criticed  agricultural  issues 
identified  in  the  5-Year  Plans  of  Work. 
At  this  time,  CSREES  proposes  to  use 
the  following  evaluation  criteria:  (1)  Did 
the  planned  program  address  the  critical 
issues  of  strategic  importance,  including 
those  identified  by  the  stakeholders?  (2) 
Did  the  planned  program  address  the 
needs  of  under-served  populations  of 
the  State(s)?  (3)  Did  the  planned 
program  describe  the  expected 
outcomes  and  impacts?  and  (4)  Did  the 
planned  program  result  in  improved 
program  effectiveness  and/or  efficiency? 

Pursuant  to  the  plan  of  work 
requirements  enacted  in  the 
Agricultural  Research,  Extension,  and 
Education  Reform  Act  of  1998,  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  hereby  proposes 
to  implement  the  Guidelines  for  State 
Plans  of  Work  for  Agricultural  Research 
and  Extension  Formula  Fimds  as 
follows: 

Guidelines  for  State  Plans  of  Work  for 
Agricultural  Research  and  Extension 
Formula  Funds 

Table  of  Contents 

I.  Preface  and  Authority 

II.  Submission  of  the  5-Year  Plan  of  Work 

A.  General 

1.  Planning  Option 

2.  Period  Covered  •* 

3.  Projected  Resources 

4.  Submission  and  Due  Date 

5.  Certification 

B.  Definitions 

B.  Components  of  the  5-Year  Plan  of  Work 

1 .  Planned  Programs 

a.  National  Goals 

b.  Format 

c.  Program  Descriptions 

2.  Stakeholder  Input  Process 


3.  Program  Review  Process 

a.  Merit  Review 

b.  Scientific  Peer  Review 

c.  Reporting  Requirement 

4.  Multistate  Research  and  Extension 
Activities 

a.  Hatch  Multistate  Research 

b.  Smith-Lever  Multistate  Extension 

c.  Reporting  Requirement 

5.  Integrated  Research  and  Extension 
Activities 

C.  Five  Year  Plan  of  Work  Evaluation  by 
CSREES 

1.  Schedule 

2.  Review  Criteria 

3.  Evaluation  of  Multistate  and  Integrated 
Research  and  Extension  Activities 

III.  Annual  Update  of  the  5-Year  Plan  of 

Work 

A.  Applicability 

B.  Reporting  Requirement 

IV.  Annual  Report  of  Accomplishments  and 

Results 

A.  Reporting  Requirement 

B.  Format 

I.  Preface  and  Authority 

Sections  202  and  225  of  the 
Agricultural  Research,  Extension,  and 
Education  Reform  Act  of  1998 
(AREERA),  Pub.  L.  105-185,  enacted 
amendments  requiring  all  States  and 
1890  institutions  receiving  formula 
fimds  authorized  under  the  Hatch  Act  of 
1887,  as  amended  (7  U.S.C.  361a  et 
seq.),  the  Smith-Lever  Act,  as  amended 
(7  U.S.C.  341  et  seq.),  and  sections  1444 
and  1445  of  the  National  Agricultural 
Research,  Extension,  and  Teaching 
Policy  Act  of  1977  (NARETPA),  as      • 
amended  (7  U.S.C.  3221  and  3222),  to 
prepare  and  submit  to  the  Cooperative 
State  Research,  Education,  and 
Extension  Service  (CSREES)  a  plan  of 
work  for  the  use  of  those  fimds. 

While  the  requirement  for  the  Hatch 
Act  and  Smith-Lever  Act  funds  applies 
to  the  States,  CSREES  assumes  that  in 
most  cases  the  fimction  will  be 
performed  by  the  1862  land-grant 
institution  in  the  States.  The  only 
"eligible  institutions"  to  receive  formula 
fimding  under  sections  1444  and  1445 
of  NARETPA  are  the  1890  land-grant 
institutions  and  Tuskegee  University. 
Therefore,  these  guidelines  refer 
throughout  to  "institutions"  to  include 
both  the  1862  and  1890  land-grant 
institutions,  including  Tuskegee 
University. 

Further,  these  guidelines  require  a 
plan  of  work  that  covers  both  research 
and  extension.  Although  the  District  of 
Columbia  receives  extension  funds 
imder  the  District  of  Columbia 
Postsecondary  Education 
Reorganization  Act,  Pub.  L.  93-471,  as 
opposed  to  the  Smith-Lever  Act, 
CSREES  has  determined  that  it  should 
be  subject  to  the  plan  of  work 
requirements  imposed  imder  these 


guidelines  except  where  expressly 
excluded. 

All  the  requirements  of  AREERA  with 
regard  to  agricultural  research  and 
extension  formula  fimds  were 
considered  and  were  incorporated  in 
these  plan  of  work  guidelines  including 
descriptions  of  the  following:  (1)  The 
critical  short-term,  intermediate,  and 
long-term  agricultural  issues  in  the  State 
and  the  current  and  planned  research 
and  extension  programs  and  projects 
targeted  to  address  the  issues;  (2)  The 
process  established  to  consult  with 
stakeholders  regarding  the  identification 
of  critical  agricultural  issues  in  the  State 
and  the  development  of  research  and 
extension  projects  and  programs 
targeted  to  address  the  issues;  (3)  The 
efforts  made  to  identify  and  collaborate 
with  other  colleges  and  universities  that 
have  a  unique  capacity  to  address  the 
identified  agricultiual  issues  in  the  State 
and  the  extent  of  current  and  emerging 
efforts  (including  regional  and 
multistate  efforts)  to  work  with  those 
other  institutions;  (4)  The  manner  in 
which  research  and  extension, 
including  research  and  extension 
activities  funded  other  than  through 
formula  funds,  will  cooperate  to  address 
the  critical  issues  in  the  State,  including 
the  activities  to  be  carried  out 
separately,  sequentially,  or  jointly;  and 
(5)  For  extension,  the  education  and 
outreach  programs  already  underway  to 
convey  available  research  results  that 
are  pertinent  to  a  critical  agricultuiral 
issue,  including  efforts  to  encourage 
multicounty  cooperation  in  the 
dissemination  of  research  information. 

These  guidelines  also  take  into 
consideration  the  requirement  in  section 
102(c)  of  AREERA  for  the  1862, 1890, 
and  1994  land-grant  institutions 
receiving  agricultural  research, 
extension,  and  education  formida  funds 
to  establish  a  process  for  receiving 
stakeholder  input  on  the  uses  of  such 
fimds.  This  st^eholder  input 
requirement,  as  it  applies  to  research 
and  extension  at  1862  and  1890  land- 
grant  institutions,  has  been  incorporated 
as  part  of  the  plan  of  work  process. 

The  requirement  of  section  103(e)  of 
AREERA  also  is  addressed  in  these  plan 
of  work  guidelines.  This  section 
requires  that  the  1862, 1890,  and  1994 
land-grant  institutions  establish  a  merit 
review  process,  prior  to  October  1, 1999, 
in  order  to  obtain  agricultural  research, 
extension,  and  education  funds.  For 
purposes  of  these  guidelines  applicable 
to  formula  funds,  a  merit  review  process 
must  be  established  for  extension 
programs  funded  under  sections  3(b)(1) 
and  (c)  of  the  Smith-Lever  Act  and 
under  section  1444  of  NARETPA,  and 
for  research  programs  funded  tmder 
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sections  3(c)(1)  and  (2)  of  the  Hatch  Act 
(commonly  referred  to  as  Hatch  Regular 
Formula  Fimds)  and  under  section  1445 
of  NARETPA.  Section  104  of  AREERA 
amended  the  Hatch  Act  of  1887  also  to 
stipulate  that  a  scientific  peer  review 
process  (that  also  would  satisfy  the 
requirements  of  a  merit  review  process 
under  section  103(e))  be  established  for 
research  programs  funded  imder  section 
3(c)(3)  of  the  Hatch  Act  (commonly 
referred  to  as  Hatch  Multistate  Research 
Fimds).  As  previously  stated,  these 
program  review  processes  must  be 
established  prior  to  October  1, 1999,  in 
order  for  the  institutions  to  obtain 
agricultural  research  and  extension 
formula  funds.  Consequently,  a 
description  of  the  merit  review  and 
scientific  peer  review  process  has  been 
included  as  a  requirement  in  the 
submission  of  the  5-Year  Plan  of  Work. 

These  plan  of  work  guidelines  also 
require  reporting  on  the  multistate  and 
integrated  research  and  extension 
programs.  Section  104  of  AREERA 
amended  the  Hatch  Act  of  1887  to 
redesignate  the  Hatch  regional  research 
funds  as  the  Hatch  Multistate  Research 
Fimd,  specifying  that  these  funds  be 
used  for  cooperative  research  employing 
multidisciplinary  approaches  in  which 
a  State  agricultuiral  experiment  station, 
working  with  another  state  agricultural 
experiment  station,  the  Agricultural 
Research  Service,  or  a  college  or 
university,  cooperates  to  solve  the 
problems  that  concern  more  than  one 
State.  Section  105  of  AREERA  amended 
the  Smith-Lever  Act  to  require  that  each 
institution  receiving  extension  formula 
funds  xmder  sections  3(b)  and  (c)  of  the 
Smith-Lever  Act  expend  for  multistate 
activities  in  FY  2000  and  thereafter  a 
percentage  that  is  at  least  equal  to  the 
lesser  of  25  percent  or  twice  the 
percentage  of  funds  expended  by  the 
institution  for  midtistate  activities  in  FY 
1997.  Section  204  of  AREERA  amended 
both  the  Hatch  and  Smith-Lever  Acts  to 
require  that  each  institution  receiving 
agriciiltural  research  and  extension 
formula  funds  under  the  Hatch  Act  and 
sections  3(b)  and  (c)  of  the  Smith-Lever 
Act  expend  for  integrated  research  and 
extension  activities  in  FT  2000  and 
thereafter  a  percentage  that  is  at  least 
equal  to  the  lesser  of  25  percent  or  twice 
the  percentage  of  funds  expended  by  the 
institution  for  integrated  research  and 
extension  activities  in  FY  1997,  These 
sections  also  require  that  the 
institutions  include  in  the  plan  of  work 
a  description  of  the  manner  in  which 
they  will  meet  these  multistate  and 
integrated  re<|uirements. 

These  apphcable  percentages  apply  to 
the  Federal  agricultural  research  and 
extension  formula  funds  only.  Federal 


formula  funds  that  are  used  by  the 
institution  for  a  fiscal  year  for  integrated 
activities  may  also  be  counted  to  satisfy 
the  multistate  activities  requirement. 

The  multistate  and  integrated  research 
and  extension  requirements  do  not 
apply  to  formiila  funds  received  by 
American  Samoa,  Guam,  Micronesia, 
Northern  Marianas,  Puerto  Rico,  and  the 
Virgin  Islands.  Since  the  Smith-Lever 
Act  is  not  directly  applicable,  the 
multistate  and  integrated  extension 
requirements  do  not  apply  to  extension 
funds  received  by  the  District  of 
Columbia,  except  to  the  extent  it 
voluntarily  complies. 

The  amendments  made  by  sections 
105  and  204  of  AREERA  also  provide 
that  the  Secretary  of  Agriculture  may 
reduce  the  minimum  percentage 
required  to  be  expended  by  the 
institution  for  multistate  and  integrated 
activities  in  the  case  of  hardship, 
infeasibility,  or  other  similar 
circimistance  beyond  the  control  of  the 
institution.  CSREES  will  issue  separate 
guidance  on  the  establishment  of  the  FY 
1997  baseline  percentages  for  multistate 
activities  and  integrated  activities  and 
on  requests  for  reduction  in  the  required 
minimum  percentage. 

Also  included  in  these  guidelines  are 
instructions  on  how  to  report  on  the 
aimual  accomplishments  and  results  of 
the  planned  programs  contained  in  the 
5-Year  Plan  of  Work,  information  on  the 
evaluation  of  accomplishments  and 
results,  and  information  on  when  and 
how-to  update  the  5-Year  Plan  of  Work 
if  necessary. 

n.  Submission  of  the  5-Year  Plan  of 
Work 

A.  General 

1.  Plaiming  Option 

This  dociunent  provides  guidance  for 
preparing  the  plan  of  work  with 
preservation  of  institutional  autonomy 
and  programmatic  flexibility  within  the 
Federal-State  Partnership.  The  plan  of 
work  is  a  5-year  prospective  plan  that 
covers  the  period  of  fiscal  year  2000 
through  2004,  with  the  option  to  submit 
annual  updates  to  the  5-Year  Plan  of 
Work.  The  5-Year  Plans  of  Work  may  be 
prepared  for  an  institution's  individual 
functions  (i.e.,  research  or  extension 
activities),  for  an  individual  institution 
(including  the  planning  of  research  and 
extension  activities),  or  for  state-wide 
activities  (a  5-year  research  and/or 
extension  plan  of  work  for  all  the 
eligible  institutions  in  a  State).  Each  5- 
Year  Plan  of  Work  must  reflect  the 
content  of  the  program(s)  funded  by 
Federal  agricultural  research  and 
extension  formula  funds  and  the 
required  matching  funds.  This  5-Year 


Plan  of  Work  must  describe  not  only 
how  the  program(s)  address  critical 
short-term,  intermediate,  and  long-term 
agricidtvu-al  issues  in  a  State,  but  how  it 
relates  to  and  is  part  of  the  broad 
national  goals. 

2.  Period  Covered 

The  5-Year  Plan  of  Work  should  cover 
the  period  from  October  1,  1999, 
through  September  30,  2004. 

3.  Projected  Resources 

The  resources  that  are  allocated  for 
various  planned  programs  in  the  5-Year 
Plan  of  Work,  in  terms  of  human  and 
fiscal  measuires,  should  be  included  and 
projected  over  the  next  five  years.  The 
baseline  for  the  institution's  or  State's 
initial  plan  (for  five  years)  should  be  the 
Federal  agricult\iral  research  and 
extension  formula  funds  for  FY  1999 
and  the  required  matching  funds. 
During  the  course  of  the  5-Year  Plan  of 
Work,  if  the  baseline  for  the  formula 
funds  at  the  FT  1999  level  changes  by 
more  than  10  percent  in  one  year  or  by 
20  percent  or  more  cumulatively  during 
the  5-year  period,  a  revised  5- Year  Plan 
of  Work  should  be  submitted  as  an 
aimual  update  the  following  fiscal  year. 

4.  Submission  and  Due  Date 

The  5 -Year  Plan  of  Work  must  be 
submitted  by  July  1,  1999,  to  the 
Partnerships  Unit  of  the  Cooperative 
State  Research,  Education,  and 
Extension  Service;  U.S.  Department  of 
Agriculture.  It  is  preferred  that  these  5- 
Year  Plans  of  Work  be  submitted 
electronically  to  bhewitt@reeusda.gov  in 
either  WordPerfect  file  format,  Microsoft 
Word  file  format,  or  ASCII  file  format. 
If  this  submission  method  is  not 
available,  an  original  and  two  copies  of 
the  5-Year  Plan  of  Work  should  be 
submitted  to:  Partnerships/POW; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture;  Stop  2214;  1400 
Independence  Avenue,  S.W.; 
Washington.  D.C.  20250-2214. 

5.  Certification 

The  5 -Year  Plan  of  Work  must  be 
signed  by  the  1862  Extension  Director, 
1862  Research  Director,  1890  Extension 
Administrator,  and/or  1890  Research 
Director,  depending  on  the  planning 
option  chosen. 

6.  Definitions 

For  the  purpose  of  implementing  the 
Guidelines  for  State  Plans  of  Work  for 
Agricultural  Research  and  Extension 
Formula  Funds,  the  following 
defimtions  are  appUcable: 

Formula  funds  for  the  purposes  of  the 
plan  of  work  guidelines  means  funding 
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provided  by  formula  to  1862  land-grant 
institutions  under  section  3  of  the  Hatch 
Act  of  1887,  as  amended  (7  U.S.C.  361a) 
and  sections  3(b)(1)  and  (c)  of  the 
Smith-Lever  Act,  as  amended  (7  U.S.C. 
343(b)(1)  and  (c))  and  to  the  1890  land- 
grant  institutions  under  sections  1444 
and  1445  of  the  National  Agricultural 
Research,  Extension,  and  Teaching 
Policy  Act  of  1977,  as  amended  (7 
U.S.C.  3221  and  3222). 

Formula  funds  for  the  purposes  of 
stakeholder  input  means  the  funding  by 
formula  to  the  1862  land-grant 
institutions  and  1890  land-grant 
institutions  covered  by  these  plan  of 
work  guidelines  as  well  as  the  formula 
funds  provided  under  the  Mclntire- 
Stennis  Cooperative  Eorestry  Research 
Program  (16  U.S.C.  582,  et  seq.).  the 
Animal  Health  and  Disease  Research 
Program  (7  U.S.C.  3195),  and  the 
education  payments  made  to  the  1994 
land-grant  institutions  under  section 
534(a)  of  Pub.  L.  103-382  (7  U.S.C.  301 
note). 

Integrated  or  joint  activities  means 
jointly  planned,  funded,  and  interwoven 
activities  between  research  and 
extension  to  solve  problems.  This 
includes  the  generation  of  knowledge 
and  the  transfer  of  information  and 
technology. 

Merit  review  means  an  evaluation 
whereby  the  quality  and  relevance  to 
program  goals  are  assessed. 

Multi-institutional  means  two  or  more 
institutions  within  the  same  or  different 
States  or  territories  that  will  collaborate 
in  the  planning  and  implementation  of 
programs. 

Multistate  means  collaborative  efforts 
that  reflect  the  programs  of  institutions 
located  in  at  least  two  or  more  States  or 
territories. 

Multi-disciplinary  means  efforts  that 
represent  research,  education,  and/or 
extension  programs  in  which  principal 
investigators  or  other  collaborators  from 
two  or  more  disciplines  or  fields  of 
specialization  work  together  to 
accomplish  specified  objectives. 

Outcome  indicator  means  an 
assessment  of  the  residts  of  a  program 
activity  compared  to  its  intended 
purpose. 


Output  indicator  means  a  tabulation, 
calculation,  or  recording  of  activity  of 
effort  expressed  in  quantitative  or 
qualitative  manner  which  measures  the 
products  or  services  produced  by  the 
planned  program. 

Program  review  means  either  a  merit 
review  or  a  scientific  peer  review. 

Scientific  peer  review  means  an 
evaluation  performed  by  experts  with 
scientific  knowledge  and  technical 
skills  to  conduct  the  proposed  work 
whereby  the  technical  quality  and 
relevance  to  program  goals  are  assessed. 

Seeic  stakeholder  input  means  an 
open  and  fair  process  which  allows 
opportunities  for  individuals,  groups, 
and  organizations  a  voice  in  a  process 
that  treats  all  with  dignity  and  respect. 

Stakeholder  is  any  person  who  has 
the  opportunity  to  use  or  conduct 
agricultural  research,  extension,  and 
education  activities  in  the  State. 

Under-served  means  individuals, 
groups,  and/or  organizations  whose 
needs  have  not  been  addressed  in  past 
programs. 

Under-represented  means  individuals, 
groups,  and/or  organizations  especially 
those  who  may  not  have  participated 
fully  including,  but  not  limited  to, 
women,  racial  and  ethnic  minorities, 
persons  with  disabilities,  and  limited 
resource  clients. 

B.  Components  of  the  5 -Year  Plan  of 
Work 

1.  Planned  Programs 

a.  National  Goals.  The  5-Year  Plan  of 
Work  should  be  based  on  the  five 
national  goals  established  in  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  (CSREES)  Agency 
Strategic  Plans  and  linked  to  the  five 
national  goals  within  the  Research, 
Education,  and  Economics  (REE) 
Mission  Area  of  the  U.S.  Department  of 
Agriculture.  These  national  goals  were 
adopted  by  the  National  Agricultural 
Research,  Extension,  Education,  and 
Economics  Advisory  Board.  These  goals 
were  developed  from  stakeholder  input 
in  conjunction  with  existing  Federal- 
State  Partnerships.  The  body  of  the  5- 
Year  Plan  of  Work  narrative  should 
focus  on  these  goals  and  outcomes. 


Currently  the  national  goals  are: 

Goal  1:  An  agricultural  system  that  is 
highly  competitive  in  the  global 
economy.  Through  research  and 
education,  empower  the  agricultural 
system  with  knowledge  that  will 
improve  competitiveness  in  domestic 
production,  processing,  and  marketing. 

Goal  2:  A  safe  and  secure  food  and 
fiber  system.  To  ensure  an  adequate 
food  and  fiber  supply  and  food  safety 
through  improved  science  based 
detection,  surveillance,  prevention,  and 
education. 

Goal  3:  A  healthy,  well-nourished 
population.  Through  research  and 
education  on  nutrition  and  development 
of  more  nutritious  foods,  enable  people 
to  make  health  promoting  choices. 

Goal  4:  Greater  harmony  between 
agriculture  and  the  environment. 
Enhance  the  quality  of  the  environment 
through  better  understanding  of  and 
building  on  agriculture's  and  forestry's 
complex  links  with  soil,  water,  air,  and  • 
biotic  resources. 

Goal  5:  Enhanced  economic 
opportunity  and  quality  of  life  for 
Americans.  Empower  people  and 
communities,  through  research-based 
information  and  education,  to  address 
economic  and  social  challenges  facing 
our  youth,  families,  and  communities. 

b.  Format.  As  mentioned  under  the 
Planning  Options  section,  an  institution 
or  State  may  opt  to  submit  independent 
plans  for  the  various  units  (e.g.  1862 
research)  or  an  integrated  plan  which 
includes  all  units  in  the  institution  or 
State.  Regardless  of  the  option  chosen, 
the  5-Year  Plan  of  Work  should  be 
reported  in  the  appropriate  matrix 
format,  each  cell  of  which  identifies 
planned  programs  that  fall  imder  one  of 
the  national  program  goals.  If  an 
integrated  5-Year  Plan  of  Work  is 
submitted,  the  various  units  within  the 
entity  for  which  the  5-Year  Plan  of  Work 
has  been  developed  (i.e.,  1862  research. 
1890  research,  1862  extension,  1890 
extension)  woiild  appear  on  the  vertical 
axis.  Individual  cells  within  the  matrix 
would  be  used  to  simunarize  the  State 
programs. 

The  following  example  illustrates  the 
desired  matrix. 


Goal  1 


Goal  2 


Goals 


Goal  4 


Goals 


1862  Research 

1862  Extension 

1890  Research 

1890  Extension 


c.  Program  Descriptions.  Program 
descriptions  presented  in  a  narrative 
form  or  in  each  cell  of  the  matrix  for  a 


planned  program  will  be  related  to  one 
of  the  five  national  goals  and  should 


reflect  the  following  planning 
components: 
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1.  The  statement  of  issue  to  be 
addressed.  This  component  should 
discuss  the  critical  agricultural  issue 
within  the  State  that  was  identified  and 
being  targeted  by  this  planned  program. 
This  component  may  also  reference  the 
stakeholder  input  which  identified  the 
critical  agricidtural  issue  in  the  State 
and  the  need  for  the  targeted  research 
and/or  extension  program. 
,     2.  The  performance  goal(s)  is  a  target 
level  o£  performance.  The  output 
indicators  should  reflect  the  tabulation, 
calculation,  or  recording  of  activity  or 
effort  expressed  in  quantitative  or 
qualitative  manner  which  measures  the 
products  or  sendees  produced  by  the 
program.  The  outcome  indicators 
should  assess  the  results  of  a  program 
activi^  compared  to  its  intended  goal. 

3.  Tne  key  program  component{s) 
identify  the  major  efforts  included  in 
the  work  to  be  conducted. 

4.  The  internal  and  external  linkages 
include  activities  identified  as 
integrated,  multidisciplinary,  multi- 
institutional,  and/or  multistate.  This 
component  may  also  address  any  efforts 
made  to  identify  and  collaborate  with 
other  colleges  and  universities  that  have 
a  unique  capacity  to  address  the 
identified  agricultural  issues  within  the 
State  and  the  extent  of  current  and 
emerging  efforts  (including  regional 
efforts)  to  work  with  those  institutions. 

5.  The  target  audiences  identifies  the 
set  of  stakeholders,  customers,  and/or 
consumers  for  which  the  program  is 
intended.  The  5-Year  Plans  of  Work 
should  address  the  institution's 
commitment  to  facilitating  equality  of 
service  and  ease  of  access  to  all  research 
and  extension  programs  and  services. 

6.  The  program  duration  should  be 
expressed  as  short-term,  intermediate 
(one  to  five  years),  or  long-term  (over 
five  years). 

7.  The  allocated  resources  (human 
and  fiscal  measures)  must  be  described 
for  each  planned  program.  This 
component  may  not  only  include  the 
amotmt  of  Federal  agricultural  research 
and/or  extension  formula  funds  and 
matching  funds  allocated  to  this 
planned  program,  but  also  the  manner 
in  which  funds,  other  than  formula 
funds,  will  be  expended  to  address  the 
critical  issues  being  targeted  by  this 
planned  program. 

8.  Education  and  outreach  programs 
must  be  described  that  are  already 
underway  to  convey  the  research  results 
that  are  pertinent  to  the  critical 
agricultural  issue  identified  in  the 
"Statement  of  Issue."  Efforts  to 
encourage  multicounty  cooperation  in 
dissemination  of  research  results  should 
also  be  identified.  This  planning 
component  applies  only  to  those  5-Year 


Plans  of  Work  incorporating  extension 
activities  of  the  1862  and/or  1890  land- 
grant  institutions. 

2.  Stakeholder  Input  Process 

Section  102(c)  of  AREERA  requires 
the  1862  land-grant  institutions,  1890 
land-grant  institutions,  and  1994  land- 
^ant  institutions  receiving  agricultxu-al 
research,  extension,  and  education 
formula  funds  from  CSREES  to  establish 
a  process  for  stakeholder  input  on  the 
uses  of  such  funds.  CSREES  will 
promulgate  separately  in  the  Federal 
Register  regulations  to  implement  this 
stakeholder  input  requirement. 

As  a  component  of^the  5-Year  Plan  of 
Work,  each  institution  must  report  on 
the  actions  taken  to  seek  stakeholder 
input  that  encourages  their  participation 
and  a  brief  statement  of  the  process  used 
by  the  institution  to  identify 
stakeholders  and  to  collect  input  from 
them.  This  report  will  be  required 
annually  and  may  be  submitted  with  the 
Annual  Report  of  Accomplishments  and 
Results.  This  component  will  satisfy  the 
reporting  requirements  imposed  by  the 
separately  promulgated  regulations  on 
stakeholder  input. 

3.  Program  Review  Process 

a.  Merit  Review.  Effective  October  1, 
1999,  each  1862  land-grant  institution 
and  1890  land-grant  institution  must 
establish  a  process  for  merit  review  in 
order  to  obtain  agricultural  research  (y 
extension  formula  funds. 

b.  Scientific  Peer  Review.  A  scientific 
peer  review  is  required  for  all  research 
funded  imder  the  Hatch  Act  of  1887 
Multistate  Research  Fund.  For  such 
research,  this  scientific  peer  review  will 
satisfy  the  merit  review  requirement 
specified  above. 

c.  Reporting  Requirement.  As  a 
component  of  the  5-year  Plan  of  Work, 
each  institution  depending  on  the  type 
ofprogram  review  required  will  provide 
a  description  of  the  merit  review 
process  or  scientific  peer  review  process 
established  at  their  institution.  This 
description  should  include  the  process 
used  in  the  selection  of  reviewers  with 
expertise  relevant  to  the  effort  and 
appropriate  scientific  and  technical 
standards. 

4.  Multistate  Research  and  Extension 
Activities 

a.  Hatch  Multistate  Research. 
Effective  October  1,  1998,  the  Hatch 
Multistate  Research  Fund  replaced  the 
Hatch  Regional  Research  Program.  The 
Hatch  Multistate  Research  Fund  must  be 
used  for  research  employing 
multidisciplinauy  approaches  to  solve 
research  problems  that  concern  more 
than  one  State.  For  such  research,  State 


agricultural  experiment  stations  must 
partner  with  another  experiment  station, 
the  Agricultiu-al  Research  Service,  or 
another  college  or  university. 

b.  Smith-Lever  Multistate  Extension. 
Effective  October  1, 1999,  the 
cooperative  extension  programs  at  the 
1862  land-grant  institutions  must 
expend  up  to  25  percent  of  their  formula 
funds  provided  under  sections  3(b)(1) 
and  (c)  of  the  Smith-Lever  Act  for 
activities  inwhich  two  or  more  State 
extension  services  cooperate  to  solve 
problems  that  concern  more  than  one 
State.  As  required  by  law,  CSREES  will 
work  with  each  1862  land-grant 
institution  to  identify  the  amount  each 
institution  expended  for  multistate 
extension  activities  for  fiscal  year  (FY) 
1997.  For  FY  2000  and  thereafter, 
cooperative  extension  programs  must 
commit  two  times  their  FY  1997 
baseline  percentage  or  25  percent, 
whichever  is  less,  for  multistate 
activities.  Institutions  should  describe 
the  contributions  of  extension  staff  and 
programs  toward  impacts  rather  than  to 
describe  the  programs.  Each 
participating  State  or  territory  must  be 

a  collaborator  towards  objectives  and 
involved  in  the  outcomes.  Evidence  of 
the  proposed  collaboration  must  be 
provided  in  the  5- Year  Plan  of  Work 
submitted  by  each  State.  This  planning 
is  documented  through  formal 
agreements,  letters  of  memorandums, 
contracts,  or  other  instruments  that 
provide  primary  evidence  that  a 
multistate  relationship  exists. 

c.  Reporting  Requirements.  The  5- 
Year  Plan  of  Work  should  include  a 
description  of  the  Multistate  Research, 
where  applicable,  and  Multistate 
Extension  programs  as  specified  above 
and  these  programs  must  be  reported 
consistently  across  the  units  of  an 
institution  as  well  as  with  the  5-Year 
Plan  of  Work  of  the  cooperating  State(s)  , 
or  State  institutions. 

5.  Integrated  Research  and  Extension 
Activities 

Effective  October  1, 1999,  up  to  25 
percent  of  all  funds  provided  under 
section  3  of  the  Hatch  Act  and  under 
section  3(b)(1)  and  (c)  of  the  Smith- 
Lever  Act  must  be  spent  on  activities 
that  integrate  cooperative  research  and 
extension.  As  required  by  law,  CSREES 
will  work  with  each  1862  land-grant 
institution  to  establish  the  institution's 
baseline  for  integrated  research  and 
extension  activities  for  FY  1997.  For  FY 
'COOO  and  thereafter,  1862  land-grant 
institutions  must  commit  twice  the  FY 
1997  baseline  percentage  or  25  percent, 
whichever  is  less,  for  integrated 
activities.  Integration  may  occur  within 
the  State  or  between  units  within  two  or 
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more  States.  Integrated  programming 
must  be  reported  in  the  5-Year  Plan  of 
Work  and  be  reported  consistently 
across  the  units  of  the  institutions  as 
well  as  with  the  5- Year  Plan  of  Work 
submitted  by  cooperating  State(s). 
Federal  formula  funds  used  by  a  State 
for  integrated  activities  may  also  be 
coimted  to  satisfy  the  multistate 
research  and  the  multistate  extension 
activity  requirements. 

C.  5-Year  Plan  of  Work  Evaluation  by 
CSREES 

1.  Schedule 

All  5-Year  Plans  of  Work  v«ll  be 
evaluated  by  CSREES.  The  5-Year  Plans 
of  Work  will  either  be  accepted  by 
CSREES  without  change  or  returned  to 
the  institution,  with  clear  and  detailed 
recommendations  for  its  modification. 
The  submitting  institution(s)  will  be 
notified  by  CSREES  of  its  determination 
within  90  days  (review  to  be  completed 
in  60  days,  communications  to  the 
institutions  allowing  a  30-day  response) 
of  receipt  of  the  dociunent.  Adherence 
to  the  Plan  of  Work  schedule  by  the 
recipient  institution  is  critical  to 
assuring  the  timely  allocation  of  funds 
by  CSREES.  Five  Year  Plans  of  Work 
accepted  by  CSREES  will  remain  in 
effect  for  five  years  and  will  be  publicly 
available  in  a  CSREES  database. 
CSREES  will  notify  all  institutions  of  a 
need  for  a  new  5-year  plan  of  work  two 
years  prior  to  the  plan's  expiration  on 
September  30. 

2.  Review  Criteria 

CSREES  will  evaluate  the  5-Year 
Plans  of  Work  to  determine  if  they 
address  agricultural  issues  of  critical 
importance  to  the  State;  identify  the 
alignment  and  realignment  of  programs 
to  address  those  critical  issues;  identify 
the  involvement  of  stakeholders  in  the 
planning  process;  give  attention  to 
under-served  populations;  indicate  the 
level  of  Federal  formula  funds  in 
proportion  to  all  other  funds  at  the 


director  or  administrator  level;  provide 
evidence  of  multistate.  multi- 
institutional,  and  multidisciplinary  and 
integrated  activities;  and  identify  the 
expected  outcomes  and  impacts  from 
the  proposed  5-Year  Plan  of  Work. 

3.  Evaluation  of  Multistate  and 
Integrated  Research  and  Extension 
Activities 

CSREES  is  proposing  to  use  the 
Annual  Reports  of  Accomplishments 
and  Results  to  evaluate  the  success  of 
multistate,  multi-institutioned,  and 
multidisciplinary  activities  and  joint 
research  and  extension  activities,  in 
addressing  critical  agricultural  issues 
identified  in  the  5-Year  Plans  of  Work. 
Once  evaluation  protocols  are 
developed,  these  guidelines  will  be 
modified  to  specify  the  protocols  that 
will  be  used  to  evaluate  the  Annual 
Reports  of  Accomplishments  and 
Results. 

m.  Annual  Update  of  the  5- Year  Plan 
of  Work 

A.  AppUcability 

An  annual  update  to  the  5-Year  Plan 
of  Work  is  optional  and  is  only  required 
if:  (1)  there  is  a  substantive  change  in 
planned  programs;  (2)  if  the  change  in 
Federal  agricultural  research  and 
extension  formula  funding  is  10  percent 
or  greater  in  one  year  from  the  FY  1999 
base  year;  or  (3)  if  the  cimivdative 
change  during  the  five  year  period  is  20 
percent  or  greater  than  the  FY  1999  base 
year. 

B.  Reporting  Requirement 

If  a  revised  5-Year  Plan  of  Work  is 
required,  or  if  the  institution(s)  chooses 
to  submit  an  optional  update  to  the  5- 
Year  Plan  of  Work,  it  should  be 
submitted  at  the  beginning  of  the  next 
plan  of  work  cycle  (July  1)  to  either  the 
same  electronic  mail  address  or  regular 
mail  address  as  listed  for  the  submission 
of  the  5-Year  Plan  of  Work. 


IV.  Annual  Report  of  Accomplishments 
and  Results 

1 .  Reporting  Requirement 

The  5-Year  Plan  of  Work  for  a 
reporting  imit,  institution,  or  State 
should  form  the  basis  for  armually 
reporting  its  accomplishments  and 
results.  This  report  will  be  due  o^r 
before  December  31  each  year  wifn  the 
first  report  being  due  on  December  31. 
2000.  for  FY  2000.  This  report  should  be 
submitted  to  either  the  same  electronic 
mail  address  or  regular  mail  address  as 
listed  for  the  submission  of  the  5-Year 
Plan  of  Work. 

2.  Format 

This  annual  report  should  include  the 
relevant  information  related  to  each 
component  of  the  program  in  the  matrix 
cells  of  the  5-Year  Plan  of  Work. 
Accomplishments  and  residts  reporting 
should  involve  two  parts.  First, 
institutions  should  submit  an  annual  set 
of  impact  statements  linked  to  sources 
of  funding.  Strict  attention  to  just  the 
preceding  year  is  not  expected  in  all 
situations.  Some  impact  statements  may 
need  to  cover  ten  or  more  years  of 
activity.  Focus  should  be  given  to  the 
benefits  received  by  targeted  end-users. 
Second,  institutions  should  submit 
annual  resiilts  statements  based  on  the 
indicators  of  the  outputs  and  outcomes 
for  the  activities  undertaken  the 
preceding  year.  These  should  be 
identified  as  short-term,  intermediate, -or 
long-term  critical  issues  in  the  5-Year 
Plan  of  Work.  Attention  should  be  given 
to  highlighting  multistate.  multi- 
institutional,  and  multidisciplinary  and 
integrated  activities,  as  appropriate  to 
the  5-Year  Plan  of  Work. 

Done  at  Washington.  D.C.,  this  13th  day  of 
April  1999. 
I.  Miley  Gonzalez, 

Under  Secretary,  Research,  Education,  and 
Economics. 
[FR  Doc.  99-9638  Filed  4-16-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

[Docket  No.  981 228325-9085-02] 
RIN0610-ZA07 

Economic  Development  Assistance 
Programs— Availability  of  Funds  Under 
Public  l-aw  10&-393;  Correction 

agency:  Economic  Development 
Administration  (EDA).  Department  of     ■ 
Commerce  (DOC). 
ACTION:  Notice;  correction. 

summary:  The  Department  of  Commerce 
published  a  notice  in  the  Federal 
Register  of  February  24, 1999 
announcing  EDA  policies  and 
application  procedures  for  Economic 
Development  Assistance  Programs.  The 
notice  contained  incorrect  language. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  M.  Levin,  202^82-4687. 


Correction 

1.  In  the  Federal  Register  of  February 
24, 1999,  in  FR  Doc.  99-4493  (64  FR 
9221)  on  page  9224,  in  the  second 
column,  correct  paragraph  H.  Other 
special  need  by  adding  a  new  heading 
after  the  second  sentence  and  revise  text 
thereafter  to  read: 
***** 

H.  Other  special  need — ^the  area  is 
experiencing  other  special  and/or 
extraordinary  economic  adjustment 
need  as  determined  by  the  Assistant 
Secretary.  The  applicant  will  be  asked 
to  present  appropriate  economic  or 
demographic  statistics  to  demonstrate  a 
special  need. 

Eligibility  Determination 

Eligibility  is  determined  at  the  time 
that  EDA  invites  an  application  and  is 
based  on  the  most  recent  Federal  data 
available  for  the  area  where  the  project 
will  be  located  or  where  the  substantial 


direct  benefits  will  be  received.  If  no 
Federal  data  are  available  to  determine 
eligibility,  an  applicant  must  submit  to 
EDA  the  most  recent  data  available 
through  the  government  of  the  State  in 
which  the  area  is  located.  Projects  must 
be  eligible  on  the  date  of  submission  of 
the  application.  In  the  case  of  any 
application  received  by  EDA  more  than 
six  months  prior  to  the  time  of  award, 
EDA  will  redetermine  that  the  project  is 
eligible  before  making  the  award. 

EDA  will  reject  any  documentation  of 
eligibility  that  it  determines  is 
inacciirate. 


2.  .In  the  Federal  Register  of  February 
24, 1999,  in  FR  Doc.  9*-4493  (64  FR 
9221)  on  page  9226,  in  the  second 
column  bottom  of  page,  correct  the  room 
ntmiber  and  Internet  Address  and  add 
Republic  of  Palau  under  the  name 
FUJITA,  Gail  S.  to  read: 


FUJITA,  Gail  S..  P.O.  Box  50264,  300  Ala  Moaana  Blvd.,  Federal  Building,  Room  5180, 
Honolulu.  HI  96850,  Telephone:  (808)  541-3391,  Internet  Address:  gfujita@doc.gov. 


Hawaii,  Guam,  American  Samoa,  Marshall  Is- 
lands. Republic  of  Palau,  Micronesia,  and 
Northern  Marianas. 


Dated:  April  9, 1999. 
Phillip  A.  Singerman, 

Assistant  Secretary  for  Economic 

Development. 

[FR  Doc.  99-9679  Filed  4-16-99;  8:45  am] 
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3160. 17598 

44  CFR 

65 17567,- 17569 

67 17571 


Proposed  Rules: 

67 17598 

45  CFR 

260 .! 17720 

261 17720 

262 17720 

263 17720 

264 -> 17720 

265.........„. 17720 

283 18484 

1611 17108,  18372 

Propoeed  Rules: 

1635 16383 

2522 17302 

2525 17302 

2526 17302 

2527 ; 17302 

2528 17302 

2529 17302 

46  CFR 

32 ..18576 

Propoeed  Rules: 

10 15709 

15 15709 

24 15709 

25 15709 

26 ....^ 15709 

28 15709 

70 .'. 15709 

169 15709 

175 15709 

47  CFR 

1 19057 

43 - 19057 

63 19057 


69 16353 

73 17108,  19067 

Propo99d  Ruwss 

0 16388 

1 16661 

2 16687 

25 16880,  16687 

69 16389 

73 15712.  15713,  15714, 

15715,  16388,  16396,  17137, 

17138.  17139.  17140,  17141, 

17142,  17143,  18596,  18871, 

18872,  18873 

76 16388 

48  CFR 

231 18827 

232 18828 

235 18829 

252 18828 

701 16647 

703 16647 

715 16647,  19217 

722 18481 

731 16647 

.732 18481 

752 16647.  18481 

909 16649 

970 16649 

1333 16651 

1533 17109 

1552 17109 

1 832 „ 1 8372 

Propoeed  Rules: 

1833 - 17603 

49  CFR 

195 15926 

533 16860 


571 16358 

581 16359 

Propossd  Ruiss: 

107 18786 

171 16882 

177 16882 

178 - ....16882 

180 16882 

192 16882,  16885 

195 16882,  16885 

571 19106 

578 16690 

611 17062 

50  CFR 

17 15691,  17110 

229 17292 

600 16862 

648 15704,  16361,  16362, 

18582 

660 16862,  17125,  19067 

679 16361,  16362,  16654, 

17126,  18373,  19069 

697 19069 

Propossd  Rulee: 

17 16397,  16890,  18596. 

19108 

20 17308 

32 _ 17992 

223 16396.  16397 

224 16397 

226 16397 

600 16414.  18394,  19111 

622 18395 

648 16417.  16891.  18394. 

19111 
679 19113 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  APRIL  18,  1 


AGRICULTURE 
DEPARTMENT 
Agrieultura<  MarlwMng 
Service 

AJmonds  grown  in — 

Califomia;  pubfcshed  4-t6-99 
EDUCATION  DEPARTMENT 

Postsecondary  education: 
Graduate  assistance  in 
areas  of  national  need; 
published  3-18-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans: 

Transportation  conformity 
pilot  program;  published 
3-18-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Georgia;  published  3-18-99 
Illinois;  published  2-17-99 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Clofentezine;  published  4- 

19-99 
Diflubenzuron;  published  4- 
19-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 

assignments: 

Arkansas;  published  3-16-99 

Oklahoma;  published  3-22- 
99 

Texas:  published  3-16-99 
Television  stations;  table  of 

assignments: 

Missouri;  published  3-15-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
V  Public  housing  development 

rule;  reporting  and 

recordkeeping 

requirements;  published  3- 

19-99 

POSTAL  SERVICE 

International  Mail  Manual: 
Priority  Mail  Gkibal 
Guaranteed;  enhanced 
expedited  sen/ice  from 


selected  U.S.  locations  to 
selected  European 
countries;  published  4-19- 
99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Kill  Van  Kuti  Channel  et  al., 
NY  and  NJ;  published  4- 
15-99 
TRANSPORTATION 
DEPARTMENT 
Padwvl  Aviation 
Administration 
Airworthiness  directives: 
Airbus;  published  3-12-99 
Boeing;  putHished  4-2-99 
Raytheon;  published  3-5-99 
Short  Brothers;  published  3- 
12-99 
TREASURY  DEPARTMENT 
Alcohol,  TotMCCO  and 
Firearms  Bureau 
Alcotx>l;  viticuKural  area 
designations: 

Chiles  Valley,  CA;  published 
2-17-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  IMariteting 
Service 

Cherries  (tart)  grown  in — 
Michigan  et  al.;  comments 
due  by  4-26-99;  published 
2-25-99 
Milk  martteting  orders: 
Iowa;  comments  due  by  4- 
26-99;  published  4-19-99 
Raisins  produced  from  grapes 
grown  in — 

Califomia;  comments  due  by 
4-26-99;  published  2-24- 
99 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Animal  welfare: 
Marine  mammals;  humane 
handling,  care,  treatment, 
and  transportation; 
comments  due  by  4-26- 
99;  published  2-23-99 
Exportation  and  importation  of 
animals  and  animal 
products: 

Pork  and  pork  products 
from  Sonora  and  Yucatan, 
Mexico;  importation; 
comments  due  by  4-26- 
99;  published  2-23-99 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 
Meat  and  poultry  inspection: 


Irradiation  of  refrigerated  or 
frozen  uncooked  meat, 
meat  byproducts,  etc.; 
comments  due  by  4-26- 
99;  published  2-24-99 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Rural  development: 
Distance  learning  and 
telemedicine  loan  and 
grant  program;  comments 
due  by  4-26-99;  published 
3-25-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  AdminlstraMon 

Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions — 
Gulf  of  Maine  separator 
trawl  whiting  fishery  and 
proposed  supplemental 
gear;  comments  due  by 
4-29-99;  published  4-14- 
99 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
People's  Republic  of  China; 
comments  due  by  4-26- 
99;  published  2-23-99 
DEFENSE  DEPARTMENT 
Navy  Department 
National  Environmental  Policy 
Act;  implementation: 
Policies  and  responsibilities; 
comments  due  by  4-26- 
99;  published  2-25-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Equivalent  emission 

limitations  by  permit; 

implementation;  comments 

due  by  4-26-99;  published 

4-16-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Arizona;  comments  due  by 

4-26-99;  published  3-26- 

99 
Califomia,  comments  due  by 

4-:>6-99;  published  3-25- 

gc 

Utah;  comments  due  by  4- 
26-99;  published  3-26-99 
Radiation  protection  programs: 

Rocky  Flats  Environmental 
Technology  Site; 
transuranic  radioactive 
waste  disposal;  applicable 
waste  characterization 
documents;  availability; 
comments  due  by  4-26- 
99;  published  3-25-99 
Superfund  program: 


Toxic  chemical  release 
reporting;  community  right- 
to-know — 
'    '  Chromite  ore  from 
Transvaal  Region, 
South  Africa;  comments 
dtjeby  4-26-99; 
published  2-23-99 
FEDERAL 
COMMUNICATIONS 
COMMiSSiON 
Radio  stations;  table  of 
assignments: 

Ftorida;  comments  due  by 
4-26-99;  published  3-16- 
99 
Missouri;  comments  due  by 
4-26-99;  published  3-16- 
99 
Montana;  comments  due  by 
4-26-99;  published  3-16- 
99 
Texas;  comments  due  by  4- 
26-99;  published  3-16-99 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Disaster  assistance: 
Major  disaster  and 
emergency  declarations, 
Govemors'  requests; 
evaluation;  comments  due 
by  4-26-99;  put)lished  1- 
26-99 
FEDERAL  RESERVE 
SYSTEM 

Availability  of  funds  and 
collection  of  checks 
(Regulation  CC): 
Sending  notices  in  lieu  of 
returning  original  checks; 
comments  due  by  4-30- 
99;  published  2-24-99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Preble's  meadow  jumping 
mouse;  comments  due  by 
4-30-99;  published  3-16- 
99 
Rhadine  exilis,  etc.  (nine 
invertebrate  species  from 
Bexar  County,  TX); 
comments  due  by  4-29- 
99;  published  12-30-98 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
,     gas,  and  sulphur  operations: 
Bonus  payments  with  bkls; 
comments  due  by  4-30- 
99;  published  3-31-99 
Royalty  management: 
Oil  value  for  royalty  due  on 
Federal  leases;  comment 
extension;  comments  due 
by  4-27-99;  published  4- 
13-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
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reclamation  plan 

submissions: 

Indiana;  comments  due  t)y 
4-26-99;  published  3-25- 
99 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 

etc.: 

Inmate  discipline  respecting 
violations  of  telephone 
and  smoking  policies; 
comments  due  by  4-26- 
99;  published  2-25-99 

Over-the-counter  (OTC) 
medications;  inmate 
access;  comments  due  by 
4-30-99;  published  3-1-99 

Searches  of  housing  units, 
inmates,  and  inmate  work 
areas,  and  persons  other 
than  inmates;  use  of 
electronic  devices; 
comments  due  by  4-26- 
99;  published  2-25-99 

LABOR  DEPARTMENT   . 
Labor-Management 
Standards  Office 

Transportation  Equity  Act  for 
21st  Century; 
Implementation: 
Employee  protections; 
certification  requirements; 
comments  due  by  4-29- 
99;  published  3-30-99 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  mine  and  metal  and' 
nonmetal  mine  safety  and 
health: 

Underground  mines — 
Diesel  particulate  matter 
exposure  of  miners; 
comments  due  by  4-30- 
99;  published  2-12-99 

NUCLEAR  REGULATORY 
COMMISSION 

Domestic  licensing  and  related 
regulatory  functtons; 
environmental  protection 
regulations: 
Nuclear  power  plant 

operating  licenses; 

renewal  requirements; 

comments  due  by  4-27- 

99;  published  2-26-99 

PERSONNEL  MANAGEMENT 
OFFICE 

Empk)yment: 


Solective  Sennce  Law — 
Statutory  bar  to 
appointment  of  persons 
who  fail  to  register 
comments  due  by  4-28- 
99;  published  3-29-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Louisiana;  comments  due  by 
4-29-99;  published  3-15- 
99 
Michigan;  comments  due  by 
4-26-99;  published  2-25- 
99 
Ports  and  waterways  safety: 
Eagle  Hart>or,  Bainbridge 
Island,  WA;  regulated 
navigation  area; 
comments  due  by  4-26- 
99;  published  2-23-99 
Port  of  New  York  and  New 
Jersey;  safety  zone; 
comments  due  by  4-26- 
99;  published  2-24-99 

TRANSPORTAtlON 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

BMW  Rolls-Royce  GmbH; 
comments  due  by  4-26- 
99;  published  2-24-99 

Eurocopter  France; 
comments  due  by  4-26- 
99;  published  3-26-99 

New  Piper  Aircraft,  Inc.; 
comments  due  by  4-28- 
99;  published  3-3-99 

Pratt  &  Whitney;  comments 
due  by  4-29-99;  published 
3-30-99 

Raytheon;  comments  due  Wfe 
4-28-99;  published  3-1^ 
Airworthiness  standards: 

Special  conditions — 

Boeing  model  717-200 
airplane;  operation 
wittKHit  normal  electrical 
power;  comments  due 
by  4-26-99;  published 
3-25-99 

Learjet  model  35,  35A, 
36,  and  36A  airplanes; 
comments  due  by  4-28- 
99;  published  3-29-99 

Soloy  Corp.  model 
Pathfinder  21  airplane; 


comments  due  by  4-26- 
99;  published  3-25-99 
Class  B  airspace;  comments 
due  by  4-30-99;  published 
3-1-99 
Class  E  airspace;  comments 
due  by  4-26-99;  published 
3-11-99 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Cargo  preference — U.S.-flag 
commmerciai  vessels: 
Carriage  of  agricultural 
exports;  comments  due  by 
4-28-99;  published  3-26- 
99 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Hydraulic  and  electric  brake 
systems- 
School  buses;  parking 
brake  warning  system; 
comments  due  by  4-30- 
99;  published  3-1-99 
Hydraulic  brake  systems — 
Light  vehicle  brake 
systems;  antilock  brake 
system  malfunction 
indicator  lamp  activation 
protocol;  compliance 
date  delay;  comments 
due  by  4-30-99; 
published  2-26-99 
Side  impact  protection; 
inflatable  restraint 
systems;  benefits  and 
risks,  meeting;  comments 
due  by  4-30-99;  published 
3-24-99 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Gas  gathering  lines, 
definition;  electronic 
discussion  forum; 
comments  due  by  4-28- 
99;  published  3-11-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Procedure  and  administration: 
Unified  partnership  audit; 
modifications  and 


additions;  comments  due 
by  4-26-99;  published  1- 
26-99 


LIST  OF  PUBUC  LAWS 

Tfiis  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunctk>n 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  Is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  193/P.L.  106-20 

Sudbury,  Assat>et,  and 
Concord  Wild  and  Scenic 
River  Act  (Apr.  9,  1999;  113 
Stat.  30) 

Last  List  April  12,  1999. 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscrit>e,  send  E-mail  to 
llstprocdiucky.fed.gov  with 
the  text  message: 

•ubscritM  PUBLAWS-L  Your 
Name. 

Note:  This  servk:e  is  strictly 
for  E-mail  notification  of  new 
public  laws.  The  text  of  laws 
is  not  available  through  this 
service.  PENS  cannot  respond 
to  specific  inquiries  sent  to 
this  address. 


VI 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  rev)sk>n  dates. 

An  asterisk  (')  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Sen/ice  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1  -888-293-6498  (toll  free)  or  202-51 2-1 530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (20^ 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

THIe  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-034-00001-1) 5.00      sjon.  1,  1998 

*3  (1997  Compilation 
and  Parts  100  and 
101) (86W)38-00002-4) 20.00      'Jan.  1,  1999 

4 (869-034-0000i-7) 7.00      sjop.  1J998 

5  Parts: 

1-699  (869^)38-00004-1) 37.00        Jan.  1,  1999 

70O-1199 (869-034-00005-3) 26.00        Jan.  1,  1998 

1200-End,  6(6 
Reserved) (869-034-00006-1) 39.00       Jan.  1,  1998 

7  Part*: 

1-26 (869-038-00007-5) 25.00  Jan.  1,  1999 

27-52  (869-038-00008-3) 32.00  Jan.  1,  1999 

53-209 (869-038-00009-1) 20.00  Jan.  1,  1999 

•210-299  (869-O38-00010-5) 47.00  Jan.  1,  1999 

300-399 (869-038-00011-3) 25.00  Jan.  1,  1999 

400-699 _...„ (869-038-00012-1) 37.00  Jan.  1,  1999 

700-899 - (869-038-0001 3-0) 32.00  Jan.  1,  1999 

900-999 (869-038-000 14-8) 41.00  Jan.  1,  1999 

100O-1199 _ (869-034-00015-1) 44.00  Jan.  1,  1998 

1200-1599 L (869-038-0001 6-4) 34.00  Jan.  1,  1999 

1600-1899  (869-034-00017-7) 58.00  Jan.  1,  1998 

1900-1939 (869-038-00018-1) 19.00  Jen.  1,  1999 

1940-1949 (869-038-00019-9) 34.00  Jan.  1,  1999 

1950-1999 (869-038-00020-2) 41.00  Jan.  1,  1999 

•2000-End (869-038-00021-1) 27.00  Jan.  1,  1999 

8  (869-034-00022-3) 33.00        Jan.  1,  1998 

9  Parts: 

1-199  (869-038-00023-7) 42.00        Jan.  1,  1999 

200-Cnd  (869-034-00024-0) 33.00        Jan.  1,  1998 

10  Parts: 

0-50  (869^<)34-0002&-8) 39.00  Jan.  1,  1998 

•51-199  (869-038-00026-1) 34.00  Jan.  1,  1999 

»  200-499  ....„ (869-038-00027-0) 33.00  Jan.  1,  1999 

50(Hnd  (869-038-00028-8) 43.00  Jan.  1,  1999 

11  (869-038-0002-6)  20.00        Jan.  1,  1999 

12  Parts: 

1-199  (869-038-00030-0) 17.00  Jan.  1,  1999 

200-219 (869-038-00031-8) 20.00  Jan.  1,  1999 

220-299 (869-038-00032-6) 40.00  Jan.  1,  1999 

300-499 (869-038-00033-4) 25.00  Jan.  1,  1999 

500-599 (869-O38-00034-2) 24.00  Jan.  1,  1999 

600-End  (869-034-00035-5) 44.00  Jan.  1,  1998 

13 (869^)38-00036-9) 25.00        Jan.  1,  1999 


TWe  Stock  Number 

14  Parts: 

1-59  (869^)38-00037-7)  . 

60-139 (869-034-00038-0)  . 

140-199 (869-038^)0039-3)  . 

200-1199 (869-034-00040-1)  . 

120(Knd (869-038-00041-5)  . 

15  Parts: 

0-299  (869-034-00042-8) . 

300-799 (869-034-00043-6) . 

800-End  (869-038-00044-0)  . 

16  Parts: 

0-999 (869-038-00045-8)  , 

1000-End (869-034-00046-1) . 

17  Parts: 

1-199  (869-034-00048-7)  , 

200-239 (869-034-O0049-5) 

240-End  (869-034-0005O-9) 

18  Parts: 

1-399  (869-034tO0051-7) 

400-End  (869^)34rO0052-5) 

19  Parts: 

1-140  (869-034^)0053-3) 

141-199 (869-034-00054-1) 

200-End  - (869-034-O0O55-0) 

20  Parts: 

1-399  (869-034-00056-8) 

400-499 (869-034-O0057-6) 

500-End  (869-O34-0005*-4) 

21  Parts: 

1-99 (869-O34-O0059-2) 

100-169 (869-034-00060-6) 

170-199 (869-034-00061-4) 

200-299 (869-034-00062-2) 

300-499 (869-034-00063-1) 

500-599 (869-034-00064-9) 

600-799 (869-034-00065-7) 

800-1299 (869-034-00066-5) 

1300-End (869^)34-00067-3) 

22  Parts: 

1-299 (869-034-00068-1) 

300-End  (869-034-00069-0) 

23 (869-034-00070-3) 

24  Parts: 

0-199  (869-034-00071-1) 

200-499 (869-034-00072-0) 

500-699 (869-034-00073-8) 

700-1699  * (869-034-00074-6) 

1700-End - (869^)3W)0075-4) 

25 (869-034-00076-2) 

26  Parts: 

§§1.0-1-1.60 (869-034-00077-1) 

§§1.61-1.169 (869-034-00078-9) 

§§1.170-1.300 (869-034-00079-7) 

§§1.301-1.400 (869-034-00080-1) 

§§1.401-1440 (869-034rO0081-9) 

§§1.441-1.500  (869-034-00082-7) 

§§1.501-1.640 (869-034-00083-5) 

§§1.641-1.850 (869-034-00084-3) 

§§1.851-1.907 (869-034-00085-1) 

§§1.908-1.1000  (869-034-00086-0) 

§§1.1001-1.1400  (869-034-00087-*) 

§§1.1401-€nd  (869-034-00088-6) 

2-29  (869-034^)008^) 

30-39  (869-034-00090-8) 

40-49  _ (869-034-00091-6) 

50-299 (869-034-00092-4) 

300-499 (869-034-00093-2) 

500-599 (869-034-00094-1) 

600-End  (869-034-00095-9) 

27  Parts: 

1-199  (869-034-00096-7) 


Price       Revision  Date 


50.00 
40.00 
17.00 
29.00 
24.00 

22.00 
33.00 
24.00 

32.00 
33.00 

27.00 
32.00 
40.00 

45.00 
13.00 

34.00 
33.00 
15.00 

29.00 
28.00 
44.00 

21.00 
27.00 
28.00 

9.00 
50.00 
28.00 

9.00 
32.00 
12.00 

41.00 
31.00 

25.00 

32.00 
28.00 
17.00 
45.00 
17.00 

42.00 

26.00 
48.00 
31.00 
23.00 
39.00 
29.W 
27.00 
32.00 
36.00 
35.00 
38.00 
51.00 
36.00 
25.00 
16.00 
19.00 
34.00 
10.00 
9.00 

49.00 


Jan.  1,  1999 
Jon.  1,  1998 
Jon.  1,  1999 
Jon.  1,  1998 
Jan.  1,  1999 

Jan.  1,  1998 
Jan.  1,  1998 
Jan.  1,  1999 

Jan.  1,  1999 
Jan.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 


Apr 
AJx. 
Ajsr 
Apr 
Apr 
Apr 
Apr 
Apr 
AJx 


1,1998 
1,  1998 
1,  1998 
1,  1998 
1,  1998 
1,  1998 
1,  1998 
1,  1998 
1,  1998 


Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 

Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 
Apr.  1,  1998 

Apr.  1,  1998 


Apr 
Apr 
AJsr 
Apr 
Apr 
Apr 
AJsr 
Apr 
Apr 
AJsr 
AJar 
Apr 
Apr 
AJx 
Apr 
Apr 
Apr 
Apr, 
AJx 


1,  1998 
1,  1998 
1,  1998 
1,  1998 
1,  1998 
1,  1998 
1,  1998 
1,  1998 
1,  1998 
1,  1998 
1,  1998 
1,  1998 
1,  1998 
1,  1998 
1,1998 
1,  1998 
1,  1998 
1,  1998 
1,  1998 


Apr.  1,  1998 
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stock  Number 
.(869-034-00097-5) 17.00 


TWe 

200-End  

28  Part*: 

0-42 (869-034-00098-3) 36X10 

43-end (869-034-00099-1)  30.00 

29  Parts: 

0-99  (869-034-00100-9) 26.00 

100-499 (869-034-00101-7) 12.00 

500-899 (869-034-00102-5) 40.00 

900-1899 (869-034-00103-3) 20X10 

1900-1910  (§§  1900  to 

1910.999) (869-034-00104-1) 44.00 

1910  (§§  1910.1000  to 

end)  (869-034-00105-0) 27.00 

1911-1925  (869-034-00106-«) 17.00 

1926 (869-034-00107-6) 30.00 

1927-End (869-034-00 108-4) 41.00 

30  Parts: 

1-199  (86W)34-00109-2) 33.00 

200-699 (869-034-001 KW) 29.00 

700-End  (869-034-001 1 M) 33.00 

31  Parts: 

0-199  (869-034-001 12-2) 

200-End  (869-034-001 13-1) 


20.00 
46.00 

32  Parts: 

1-39,  Vol.  I ~ 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 

1-190 (869-034-001 14^ 47.00 

191-399 (869-034-001 15-7) 51.00 

400-629 (869-034-001 16-5) 33.00 

630-699 (869-034-001 17-3) 22.00 

700-799 (869-034-001 18-1) 26.00 

800-End  (869-034-00119-0) 27.00 

33  Parts: 

1-124  (869-034-00120-3) 29.00 

125-199 (869-034-00121-1) 38.00 

200-£nd  (869-034-O0122-0) 30.00 

34  Parts: 

1-299  (869-034-00123-8) 27.00 

300-399 (869-034-00124-6) 25.00 

400-End  (869-034-00125-4) 44.00 

35  (869-034-001 26-2) 1400 

36  Parts 

1-199  (869-034-00127-1) 20.00 

200-299 (869-034-00128-9) 21.00 

300-€nd  (86WD34-00129-7) 35.00 

37  (869-034-00130-1) 27X)0 

38  Parts: 

0-17  (869-034-00131-9) 34.00 

18-€nd  (869-034-00132-7) 39.00 

39 (869-034-00133-5) 23.00 

40  Parts: 

M9 (869-034-001 3*-3) 31O0 

50-51  (869-034-00135-1) 24.00 

52  (5201-52.1018) (869-034-00136-0) 28.00 

52  (52.1019-End)  (869-034-00137-8) 33.00 

53-59 (869^)34-00138-6) 17.00 

60  „ (869^)34-00139-4) 53.00 

61-62  „ (869-034-00140-8) 18.00 

63  (869^)34-00141-6) 57.00 

64-71  (869-034-00142-4) 11.00 

72-80  (869^)34-00143-2) 36.00 

81-85  (869-034-00144-1) 31.00 

86 (869-034-00144-9) 53.00 

87-135 (869-034-00146-7) 47.W 

136-149 (869-034-00147-5) 37.00 

150-189 (869-034-00148-3) 34.00 

190-259 (869-034-00149-1) 23.00 

260-265 (869-034-00150^ 29.00 
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,1998 
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Julyl 

,1998 
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Julyl 
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Steele  Number 


266-299 (869-034-00151-3) 

300-399 (869-034-00152-1) 

400-424 (869-034-00153-0) 

425-699 (869-034-001 54-8) 

700-789 (869-034-001 55-6) 

79(Hnd  (869-034-00156-4) 

41  Ctu^itsrs: 

1,1-1  to  1-10 

1,1-11  to  Appendix,  2  (2  Reserved) 

3-6 

7 „ 

8  ....„ 

9 „ 


10-17  

18,  Vol.  I,  Ports  1-5  ^ 

18,  Vol.  II,  Ports  6-19 

18,  Vol.  Ill,  Ports  20-52 

19-100  :. 

1-100  (869-034-00157-2)  . 

101 (869-034-00158-1)  . 

102-200 (869-034^)0158-9)  . 

201-€nd  (869-034-0016O-2)  . 

42  Parts: 

1-399  (869-034-00161-1)  . 

400-429 (869-034-00162-9)  . 

430-End  (869-034-00163-7)  . 

43  Parts: 

1-999  (86W)34-00164-5)  . 

100(K«nd ™ (869-034-00165-3)  . 

44 (869-034-00166-1)  , 

45  Parts: 

1-199  (869-034-00167-0)  . 

200-499 (869-034-00168-8)  . 

500-1199 (869-034-00169-6) 

1200-End (869-034-00170-0) 

46  Parts: 

1-40  (869-034-00171-8) 

41-69  (869-034-00 172-6)  . 

70-89  (869-034-00173-4)  . 

90-139 (869-034-00174-2)  . 

140-155 .....(869-034-00175-1) 

156-165 (869-034-00176-9)  , 

166-199 (869-034-00177-7) 

200-499 (869-034-00178-5)  , 

500-End  (869-034-001 79-3) 

47  Parts: 

0-19  (869-034-00180-7)  , 

20-39 (869-034-00181-5) 

40-69 (869-034-00182-3) 

70-79  (869-034-00183-1) 

8(Hnd  (869-034-00184-0)  . 

48Cliapters: 

1  (Ports  1-51)  (86W)34-00185-8)  , 

1  (Ports  52-99)  (869-034-00186-6) 

2  (Ports  201-299) (869-034-00187-4) 

3-6 (869-034-00188-2) 

7-14 (869^)34-00189-1) 

15-28 (86W)34-0019CW) 

29-€nd (869-034-O0191-2) 

49  Parts: 

1-W  (869-034-00192-1) 

100-185 (869-034-00193-9) 

186-199 (869-034-00194-7) 

200-399 (869-034-00195-5) 

400-W9 (869-034-00196-3) 

1000-1199  (869^)34-00197-1) 

1200-End (869-034-00198-0) 

50  Parts: 

1-199  (869-034-00199-8) 

200-599 (869-034-00200-5) 

600-End  _....  (869-034^)0201-3) 


rTfC9         nwiwon  LWW 

33.00 

July  1,  1 

998 

26.00 

July  1,  1 

998 

33.00 

Julyl,  1 

998 

42.00 

July  1,  1 

998 

41.00 

July  1,1 

998 

22.00 

July  1, 1 

998 

13.00      = 

July  1,  1 

984 

13.00      ^ 

Julyl,  1 

984 

14.00      '■ 

'July  1,  1 

984 

6O0 

•July  1,  1 

984 

4.50 

■Julyl,  1 

984 

13.00      • 

'July  1.1 

984 

9.50      • 

>  July  1,1 

984 

13.00 

'Julyl, 

984 

13.00 

'Julyl, 

984 

13.00 

'Julyl, 

984 

13.00 

'Julyl, 

984 

13.00 

Julyl, 

996 

37.Q0 

Julyl, 

998 

15.00 

Julyl, 

996 

13.00 

Julyl, 

1996 

34O0 

Oct.  1, 

1998 

41O0 

Oct.  1, 

1998 

51.00 

Oct.  1, 

998 

30.00 

Oct.  1, 

1998 

48.00 

Oct.  1, 

1998 

48.00 

Oct.  1, 

1998 

30.00 

Oct.  1, 

1998 

18.00 

Oct.  1, 

1998 

29.00 

Oct.  1, 

1998 

39.00 

Oct.  1, 

1998 

26.00 

Oct.  1, 

1998 

21.00 

Oct.  1, 

1998 

8.00 

Oct.  1, 

1998 

26.00 

Oct.  1, 

1998 

14.00 

Oct.  1, 

1998 

19.00 

Oct.  1, 

1998 

25.00 

Oct.  1, 

1998 

22.00 

Oct.  1, 

1998 

16.00 

Oct.  1, 

1998 

36O0 

Oct.  1, 

1996 

27.00 

Oct.  1. 

1998 

24.00 

Oct.  1, 

1998 

37.00 

Oct.  1, 

1998 

40.00 

Oct.  1. 

1998 

51.00 

Oct.  1, 

1998 

29.00 

Oct.  1, 

1998 

34.00 

Oct.  1, 

1998 

29.00 

Oct.  1, 

1998 

32.00 

Oct.  1, 

1998 

33.00 

Oct.  1, 

1998 

2400 

Oct.  1, 

1998 

31O0 

Oct.  1, 

1998 

50.00 

Oct.  1, 

1998 

11O0 

Oct.  1, 

1998 

46.00 

Oct.  1, 

1998 

54.00 

Oct.  1, 

1998 

17.00 

Oct.  1, 

1998 

13.x 

Oct.  1, 

1998 

42.00 

Oct.  1, 

1998 

22.00 

Oct.  1, 

1998 

33O0 

Oct.  1, 

1998 
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TItl*  stock  Number 

CFR  Index  and  Findings 


Aids 


Price       Revision  Date 

(869-034-00049-6) 46.00        Jan.  1,  1998 


Complete  1998 CFR  set 95).0O 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued)  247.00 

Individud  copies 100 

Complete  set  (one-time  mailing) 247.00 

Complete  set  (one-time  mailing) 264.00 


1998 

1998 
1998 
1997 
1996 


'  Becouse  Title  3  Is  an  annual  compilation,  ttils  volume  and  all  previous  volumes 
should  be  retained  as  a  pernrxjnent  refefence  source. 

'The  July  1.  1985  edition  of  32  CFR  Ports  1-189  contains  a  note  only  for 
Ports  1-39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations 
in  Ports  1-39.  consull  the  three  CFR  volurTies  Issued  as  of  July  1,  1984,  containing 
those  ports. 

^The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contoins  a  note  only 
for  Chapters  1  to  49  (xrlusive.  For  the  full  text  of  procurennent  regulations 
in  Chapters  1  to  49.  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  1997  to  June  30.  1998.  The  volume  Issued  July  1.  1997,  should  be  retained. 

'No  amendments  to  this  volume  were  promulgoted  during  the  period  January 
1,  1997  through  December  31,  1997.  The  CFR  volume  issued  os  of  Jonuory 
1, 1997  should  be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1.  1997,  through  April  1,  1998.  The  CFR  volume  issued  as  of  April  1,  1997, 
should  be  retoir>ed. 


The  authentic  text  behind  the  news  . . . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


Monday,  lanuary  13, 1997 
Volume  33 — Number  2 
Page  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  during  the 
preceding  week.  Each  issue 
Includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


/ 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarteriy. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*5420 


Charge  your  order.   j^^Kj  ^B^ 


n'»  Easy! 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

I    I  YES,  please  enter one  year  subscriptions  for  the  Weekly  Cmnpilatioa  of  Pre^ential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

□  $137.00  First  Class  Mail        □  $80.00  Regular  Mail 

The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

-D 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


I    I  GPO  Deposit  Account 

n  VISA      CH  MasterCard  Account 


Street  address 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  ydu  for 
your  order! 


Daytime  phoiK  including  area  code 


Authorizing  signature 


11/3 


Purchase  order  number  (optional) 

May  we  make  your  iMUM/addwas  avaMalile  to  otfatr  iiiifc  rn? 


YES    NO 


Mail  To:  Superintendent  of  Ekxuments 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


RrvnnI 
1992 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Aiuioiincuig  the  Latest  Edition 

The  Federal 

Registen 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register^ 
Code  of  F^eral  Reguhitioiis  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  weU  as  an  explanation 
of  how  to  solve  a  simple  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 

I I  Yll«S,  enter  my  subscription(s)  as  foUows: 


Onlaf  Processing  Code 

*6173 


Charge  your  order. 
Its  Easyl 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


copies  of  The  Federal  Register  -  What  it  is  and  Hot  lb  Use  It,  at  $7.00  per  copy.  Stock  No.  069-000-00044-4. 


The  total  cost  of  my  order  is  $ 

Internationa]  customers  please  add  25% 


Price  includes  regular  domestic  postage  and  handlii^  and  is  subject  to  change. 


Company  or  pesonal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

Mqrwcinake  your  naoHAMidresBavaiabie  to  oAer  mains?     | |  | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  I>ocuments 

I    I  GPO  Deposit  Account 


n  VISA       EH   MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature 


(Rev.  11/3) 


Mail  To:  Superintendent  of  IDocuments 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  total  co 
Intemations 


Additional  ad( 


Street  address 


City,  State,  ZC 


Purchase  ordei 
M^'wtemake 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sactkms  AffoctMi 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  tfw  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  comected. 
$27  per  year. 

Federal  Register  index 

The  index,  covering  the  contents  of  tt)e 
daily  Federal  Register,  is  issued  monttity  in 
cumulative  fomi.  Entries  are  earned 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  earned 
as  cross-references. 
$25  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  t/ie  date  of  publication 
in  the  Fed&ral  Register. 


Superintendent  of  Documents  Subscription  Order  Fonn 


Order  Processing  Code: 


*5421 

I I  YlifS,  enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRUS)  $25  per  year. 


use 


Charge  your  order. 

It »  Easy  I 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


..  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


(Please  type  or  print) 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  naroe^addressavaibble  to  other  maien?     | |  |     | 


Please  Choose  Method  of  Payment:  „ 

LJ  Check  Payable  to  the  Superintendent  of  Documents 


I I  GPO  Deposit  Account 

LJ  VISA       LJ  MasterCard  Account 


-D 


1  1  1  1  1    III    II       II 

(Credit  card  expiration  date)                ««„»  y,>vf«>- 1 

r                            your  ortur: 

Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  PittsbuiBh,  PA  15250-7954 


1/97 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep' a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFR  SMITH212J 

:  JOHN  SMITH 

:  212    MAIN    STREET 

•  FORESTVILLE   MD    20704 


—  •/••• 
DEC97RI 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 

:  JOHN  SMITH 

:  212    MAIN   STREET 

•  FORESTVILLE   MD    20704 


DEC97R1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to 
the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atto:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscriptioo  Order  Form 

Order  prt)cess.ng  Cod.  Charge  your  ofdeT. 

*  5468  It's  Easy! 

□  WC      .  u       »     /  ^     f  11  To  fax  your  orders  (202)  512-2250 

I  ILa.  enter  my  subscnption(s)  as  foUows:  nu  a      Uutx  ci-y  isaa 

Phone  your  orders  (202)  512-1800 

■♦ 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year.  ^ 
subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


..  Price  inchides  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


YES     NO 


Purchase  order  number  (optional) 

May  we  make  your  nMiM^Midressavaflaiile  to  other  miukrs?     | |  | | 


Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 


I I  GPO  Deposit  Account 

\    I  VISA       LJ  MasterCard  Account 


i-n 


in                  iL- 

.-   -P                                                                              Thnnk  Mu  fnr 

(Credit  card  expiration  date)                 vmir  nrtl»rt 

Authorizing  signature 

Mail  To:  Superintendent  of  E>ocuments 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


1U3 


Order  Processtrt 


Additional  a< 


Street  addres 


Microfiche 

Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  t>asis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $220.0Q 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Available... 


Superintendent  of  Documents  Sub^ription  Order  Form 


Older  Processing  Code: 

*5419 

I    I  YES,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $220  each 

D  Six  months  at  $110 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $247  each 


Charge  your  order. 

H's  Easyl 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  i^ne  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

Mqrwemakeyaurnam^addreasavMtabktootberiiniers?     | |  |     | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


I    I  GPO  Deposit  Account 


l-D 


1    1  VISA              MasterCard  Account 

III 

f^/Mttt  v/if#  Arir 

1     1,1     1     1        ^Credit  card  expiration  date)                 vnfrrnrrfrr' 

Authorizing  signatur: 


iio 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


v.*   ■ 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  US.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 


To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  cUent  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  11/3) 
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